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Presidential  Documents 


Title  3— 

The  President 


Executive  Order  13096  of  August  6.  1998 


American  Indian  and  Alaska  Native  Education 


{ 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
lav^s  of  the  United  States  of  America,  in  affirmation  of  the  unique  poliiirai 
and  legal  relationship  of  the  Federal  Government  with  tribal  governments. 
and  in  recognition  of  the  unique  educational  and  culturally  related  academic 
needs  of  American  Indian  and  Alaska  Native  students,  it  is  hereby  ordered 
as  follows: 

Section  1.  Goals.  The  Federal  Government  has  a  speci^il,  historic  responsibil- 
ity for  the  education  of  American  Indian  and  Alaska  Native  students.  Improv- 
ing educational  achievement  and  academic  progress  for  American  Indian 
and  Alaska  Native  students  is  vital  to  the  national  goal  of  preparing  every 
student  for  responsible  citizenship,  continued  learning,  and  productive  em- 
ployment. The  Federal  Government  is  committed  to  improving  the  academic 
performance  and  reducing  the  dropout  rate  of  American  Indian  and  Alaska 
Native  students.  To  help  fulfill  this  commitment  in  a  manner  consistent 
with  tribal  traditions  and  cultures,  Federal  agencies  need  to  focus  special 
attention  on  six  goals:  (1)  improving  reading  and  mathematics;  (2)  increasing 
high  school  completion  and  postsecondar\'  attendance  rates:  (3j  reducing 
the  influence  of  long-standing  factors  that  impede  educational  performance. 
such  as  poverty  and  substance  abuse:  (4)  creating  strong,  safe,  and  drug- 
free  school  environments:  (5)  improving  science  education;  and  (6)  expanding 
the  use  of  educational  technology. 

Sec.  2.  Strategy.  In  order  to  meet  the  six  goals  of  this  order,  a  comprehensive 
Federal  response  is  needed  to  address  the  fragmentation  of  government 
services  available  to  American  Indian  and  Alaska  Native  students  and  the 
complexity  of  intergovernmental  relationships  affecting  the  education  of  those 
students.  The  purpose  of  the  Federal  activities  described  in  this  order  is 
to  develop  a  long-term,  comprehensive  Federal  Indian  education  policv  that 
will  accomplish  those  goals. 

(a)  Interagency  Task  Force.  There  is  established  an  Interagency  Task  Force 
on  American  Indian  and  Alaska  Native  Education  (Task  Force)  to  oversee 
the  planning  and  implementation  of  this  order.  The  Task  Force  shall  confer 
with  the  National  Advisory  Council  on  Indian  Education  (NACIE)  in  carrying 
out  activities  under  this  order.  The  Task  Force  shall  consult  with  representa- 
tives of  American  Indian  and  Alaska  Native  tribes  and  organizations,  includ- 
ing the  National  Indian  Education  Association  (NIEA)  and  the  National 
Congress  of  American  Indians  (NCAI),  to  gather  advice  on  implementation 
of  the  activities  called  for  in  this  order. 

Cb)  Composition  of  the  Task  Force.  (1)  The  membership  of  the  Task  Force 
shall  include  representatives  of  the  Departments  of  the  Treasur\'.  Defense. 
Justice,  the  Interior,  Agriculture,  Commerce,  Labor,  Health  and  Human  Serv- 
ices, Housing  and  Urban  Development.  Transportation.  Energv.  and  Edu- 
cation, as  well  as  the  Environmental  Protection  Agency,  the  Corporation 
for  National  and  Community  Service,  and  the  National  Science  Foundation. 
With  the  agreement  of  the  Secretaries  of  Education  and  the  Interior,  other 
agencies  may  participate  in  the  activities  of  the  Task  Force. 
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(2)  Within  30  days  of  the  date  of  this  order,  the  head  of  each  participating 
agency  shall  designate  a  senior  official  who  is  responsible  for  management 
or  program  administration  to  serve  as  a  member  of  the  Task  Force.  The 
official  shall  report  directly  to  the  agency  head  on  the  agency's  activities 
under  this  order. 

(3)  The  Assistant  Secretary  for  Elementary  and  Secondary  Education  of 
the  Department  of  Education  and  the  Assistant  Secretary  for  Indian  Affairs 
of  the  Department  of  the  Interior  shall  co-chair  the  Task  Force. 

(c)  Interagency  plan.  The  Task  Force  shall,  within  90  days  of  the  date 
of  this  order,  develop  a  Federal  interagency  plan  with  recommendations 
identifying  initiatives,  strategies,  and  ideas  for  future  interagency  action 
supportive  of  the  goals  of  this  order. 

(d)  Agency  participation.  To  the  extent  consistent  with  law  and  agency 
priorities,  each  participating  agency  shall  adopt  and  implement  strategies 
to  maximize  the  availability  of  the  agency's  education-related  programs, 
activities,  resources,  information,  and  technical  assistance  to  American  Indian 
and  Alaska  Native  students.  In  keeping  with  the  spirit  of  the  Executive 
Memorandum  of  April  29,  1994,  on  Government-to-Government  Relations 
with  Native  American  Tribal  Governments  and  Executive  Order  13084  of 
May  14,  1998,  each  participating  agency  shall  consult  with  tribal  governments 
on  their  education-related  needs  and  priorities,  and  on  how  the  agency 
can  better  accomplish  the  goals  of  this  order.  Within  6  months,  each  partici- 
pating agency  shall  report  to  the  Task  Force  regarding  the  strategies  it 
has  developed  to  ensure  such  consultation. 

(e)  Interagency  resource  guide.  The  Task  Force  shall  identify,  within  partici- 
pating Federal  agencies,  all  education-related  programs  and  resources  that 
support  the  goals  of  this  order.  Within  12  months,  the  Task  Force,  in 
conjunction  with  the  Department  of  Education,  shall  develop,  publish,  and 
widely  distribute  a  guide  that  describes  those  programs  and  resources  and 
how  American  Indians  and  Alaska  Natives  can  benefit  from  them. 

(t]  Research.  The  Secretary  of  Education,  through  the  Office  of  Educational 
Research  and  Improvement  and  the  Office  of  Indian  Education,  and  in 
consultation  with  NACIE  and  participating  agencies,  shall  develop  and  imple- 
ment a  comprehensive  Federal  research  agenda  to; 

(1)  establish  baseline  data  on  academic  achievement  and  retention  of 
American  Indian  and  Alaska  Native  students  in  order  to  monitor  improve- 
ments; 

(2)  evaluate  promising  practices  used  with  those  students;  and 

(3)  evaluate  the  role  of  native  language  and  culture  in  the  development 
of  educational  strategies.  Within  1  year,  the  Secretary  of  Education  shall 
submit  the  research  agenda,  including  proposed  timelines,  to  the  Task  Force. 

(g)  Comprehensive  Federal  Indian  education  policy. 

(1)  The  Task  Force  shall,  within  2  years  of  the  date  of  this  order,  develop 
a  comprehensive  Federal  Indian  education  policy  to  support  the  accomplish- 
ment of  the  goals  of  this  order.  The  policy  shall  be  designed  to: 

(A)  improve  Federal  interagency  cooperation;  •; 

(B)  promote  intergovernmental  collaboration;  and 

(C)  assist  tribal  governments  in  meeting  the  unique  educational  needs 
of  their  children,  including  the  need  to  preserve,  revitalize,  and  use  native 
languages  and  cultural  traditions. 

(2)  In  developing  the  policy,  the  Task  Force  shall  consider  ideas  in  the 
Comprehensive  Federal  Indian  Education  Policy  Statement  proposal  devel- 
oped by  the  NIEA  and  the  NCAI.  " 
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(3)  The  Task  Force  shall  develop  recommendations  to  implement  the 
policy,  including  ideas  for  future  interagency  action. 

(4)  As  appropriate,  participating  agencies  may  develop  memoranda  of 
agreement  with  one  another  to  enable  and  enhance  the  abilitv  of  tribes 
and  schools  to  provide,  and  to  coordinate  the  delivery  of.  Federal,  tribal. 
State,  and  local  resources  and  services,  including  social  and  health-related 
services,  to  meet  the  educational  needs  of  American  Indian  and  Alaska 
Native  students. 

(h)  Reports.  The  Task  Force  co-chairs  shall  submit  the  comprehensive 
Federal  Indian  education  policy,  and  report  annually  on  the  agencies'  activi- 
ties, accomplishments,  and  progress  toward  meeting  the  goals  of  this  order, 
to  the  Director  of  the  Office  of  Management  and  Budget. 

Sec.  3.  Regional  partnership  forums.  The  Departments  of  Education  and 
the  Interior,  in  collaboration  with  the  Task  Force  and  Federal,  tribal,  State, 
and  local  government  representatives,  shall  jointly  convene,  within  18 
months,  a  series  of  regional  forums  to  identify  promising  practices  and 
approaches  on  how  to  share  information,  provide  assistance  to  schools. 
develop  partnerships,  and  coordinate  intergovernmental  strategies  supportive 
of  accomplishing  the  goals  of  this  order.  The  Departments  of  Education 
and  the  Interior  shall  submit  a  report  on  the  forums  to  the  Task  Force, 
which  may  include  recommendations  relating  to  intergovernmental  relations. 

Sec.  4.  School  pilot  sites.  The  Departments  of  Education  and  the  Interior 
shall  identify  a  reasonable  number  of  schools  funded  by  the  Bureau  of 
Indian  Affairs  (BIA)  and  public  schools  tbat  can  serve  as  a  model  for  schools 
with  American  Indian  and  Alaska  Native  students,  and  provide  them  with 
comprehensive  technical  assistance  in  support  of  the  goals  of  this  order. 
A  special  team  of  technical  assistance  providers,  including  Federal  staff, 
shall  provide  assistance  to  these  schools.  Special  attention  shall  be  given. 
where  appropriate,  to  assistance  in  implementing  comprehensive  school  re- 
form demonstration  programs  that  meet  the  criteria  for  those  programs  estab- 
lished by  the  Departments  of  Labor,  Health  and  Human  Services,  and  Edu- 
cation, and  Related  Agencies  Appropriations  Act.  1998  (Public  Law  105- 
78),  and  to  providing  comprehensive  service  delivery  that  connects  and 
uses  diverse  Federal  agency  resources.  The  team  shall  disseminate  effective 
and  promising  practices  of  the  school  pilot  sites  to  other  local  educational 
agencies.  The  team  shall  report  to  the  Task  Force  on  its  accomplishments 
and  its  recommendations  for  improving  technical  support  to  local  educational 
agencies  and  schools  funded  by  the  BIA. 

Sec.  5.  Administration.  The  Department  of  Education  shall  provide  appro- 
priate administrative  services  and  staff  support  to  the  Task  Force.  With 
the  consent  of  the  Department  of  Education,  other  participating  agencies 
may  provide  administrative  support  to  the  Task  Force,  consistent  with  their 
statutory  authority,  and  may  detail  agency  employees  to  the  Department 
of  Education,  to  the  extent  permitted  bv  law. 

Sec.  6.  Termination.  The  Task  Force  established  under  section  2  of  this 
order  shall   terminate  not  later  than   5  years  from  the  date  of  this  order. 

Sec.  7.  General  provisions.  This  order  is  intended  onlv  to  improve  the 
internal  management  of  the  executive  branch  and  is  not  intended  to.  and 
does  not,  create  any  right  or  benefit,  substantive  or  procedural,  enforceable 
at  law  or  equity  by  a  party  against  the  United  States,  its  agencies  or  instrumen- 
talities,  its  officers  or  employees,   or  any   other  person.   This  order   is   not 
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intended  to  preclude,  supersede,  replace,  or  otherwise  dilute  any  other  Execu- 
tive order  relating  to  American  Indian  and  Alaska  Native  education. 
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This  section  of  the  FEDERAL  REGISTER 
cxintains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

Practices  and  Procedures 

AGENCY:  Merit  Systems  Protection 

Board. 

ACTION:  Final  rule. 

SUMMARY:  The  Merit  Systems  Protection 
Board  is  amending  its  rules  of  practice 
and  procedure  for  original  jurisdiction 
cases  to  permit  assignment  of  certain  of 
these  cases  to  a  judge  other  than  an 
administrative  law  judge,  to  permit 
delegation  of  authority  to  an 
administrative  law  judge  to  decide 
Special  Counsel  stay  requests,  to  permit 
delegation  of  authority  to  a  member  of 
the  Board  to  rule  on  other  matters 
related  to  a  stay  that  has  been  granted 
to  the  Special  Counsel  (including 
motions  for  extension  or  termination  of 
a  stay),  and  to  provide  for  judges  to 
issue  initial  decisions,  rather  than 
recommended  decisions,  in  Special 
Counsel  complaints  (including  alleged 
violations  of  the  Hatch  Act)  and 
proposed  actions  against  administrative 
law  judges.  Certain  other  changes  are 
made  to  reorganize  and  update  the  rules 
governing  adjudication  of  original 
jurisdiction  cases  for  the  benefit  of  the 
Board's  customers.  These  changes  are 
intended  to  streamline  the  Board's 
adjudicatory  procedures  so  that  it  can 
manage  its  original  jurisdiction  caseload 
more  efficiently  and  effectively. 
EFFECTIVE  DATE:  August  11,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Taylor,  Clerk  of  the  Board, 
(202) 653-7200. 

SUPPLEMENTARY  INFORMATION:  The  Board 
previously  published  an  interim  rule 
amending  its  regulations  for  the 
processing  of  original  jurisdiction  cases 
(5  CFR  part  1201,  subpart  D)  to  permit 
assignment  of  certain  of  these  cases  to 
a  judge  other  than  an  administrative  law 


judge,  to  permit  delegation  of  authority 
to  an  administrative  law  judge  to  decide 
Special  Counsel  stay  requests,  and  to 
provide  for  judges  to  issue  initial 
decisions,  rather  than  recommended 
decisions,  in  Special  Counsel 
complaints  (including  alleged  violations 
of  the  Hatch  Act)  and  proposed  actions 
against  administrative  law  judges.  The 
interim  rule  made  other  changes  in 
subpart  D  to  reorganize  and  update  the 
rules  governing  adjudication  of  original 
jurisdiction  cases  for  the  benefit  of  the 
Board's  customers.  62  FR  48449, 
September  16,  1997.  In  issuing  the 
interim  rule,  the  Board  allowed  60  days 
for  receipt  of  public  comments.  No 
comments  were  received  bv  the  closing 
date,  November  17,  1997. 

The  Board  has  determined  that  three 
changes  should  be  made  in  the  interim 
rule.  Amendments  are  being  made  to 
§  1201.125(c)(2),  concerning  exceptions 
to  a  recommended  decision: 
§  1201.134(b),  concerning  the  deciding 
official  for  Special  Counsel  stay  requests 
and  related  matters;  and  §  120i.l36(b), 
concerning  Special  Counsel  requests  for 
extensions  of  stays. 

Section  1201.125(c)  describes  the 
procedures  to  be  followed  where  an 
administrative  law  judge  finds  in  a 
Hatch  Act  case  involving  a  Federal  or 
District  of  Columbia  Government 
employee  that  the  Hatch  Act  was 
violated  but  that  the  violation  does  not 
warrant  removal.  In  this  circumstance, 
the  administrative  law  judge  issues  a 
recommended  decision,  rather  than  an 
initial  decision.  Under  the  interim  rule. 
§  1201.125(c)(2)  requires  that  any 
exceptions  to  a  recommended  decision 
be  filed  within  35  days  after  the  date  of 
service  of  the  recommended  decision. 

In  a  final  rule  published  on  November 
6,  1997  (62  FR  59991),  the  Board 
amended  various  filing  time  limits. 
including  the  time  limit  for  filing  a 
petition  for  review  of  a  judge's  initial 
decision.  The  amendments  made  by  that 
rule  to  §§  1201.113  and  1201.114  govern 
the  time  for  filing  a  petition  for  review 
of  an  initial  decision  in  original 
jurisdiction  cases,  as  well  as  in 
appellate  jurisdiction  cases.  No 
amendment  was  made  at  that  time, 
however,  to  the  filing  time  limit  for 
exceptions  to  a  recommended  decision. 

To  conform  the  filing  time  limit  for 
exceptions  to  a  recommended  decision, 
therefore,  the  Board  is  amending 
§  1201.125(c)(2)  to  provide  that  any 


exceptions  to  a  recommended  decision 
must  be  filed  within  35  davs  after  the 
date  of  ser\'ice  of  the  recommended 
decision  or.  if  the  filing  partv  shows  that 
the  recommended  decLsion  was  received 
more  than  5  days  after  the  date  of 
service,  within  30  days  after  the  date  the 
filing  party  received  the  recommended 
decision. 

Under  the  interim  rule  at 
§  1201.134(b),  any  member  of  the  Board 
may  delegate  his  or  her  authoritv  to 
decide  a  Special  Counsel  request  for  an 
initial  stay  to  an  administrative  law 
judge.  To  expedite  the  processing  of 
matters  related  to  a  stay  that  has  been 
granted  to  the  Special  Counsel, 
including  motions  for  extension  or 
termination  of  a  stay,  the  Board  is 
amending  §  1201  134(b)  to  also  provide 
for  delegation  of  the  authority  to  rule  on 
such  matters  to  a  single  Board  member. 
To  the  extent  that  KJing  v.  Department 
of  Justice.  2  M.S.P.R,  464  (1980),  holds 
that  the  Board  ma\  not  delegate 
unreviewable  decisionmaking  authority, 
it  is  overruled. 

Under  the  interim  rule.  §  1201.136(b) 
requires  that  the  Special  Counsel  file 
any  request  for  extension  of  a  stay,  along 
with  its  supporting  brief,  at  least  15 
days  before  the  expiration  date  of  the 
stay.  The  provision  also  requires  that 
anv  agencv  response  be  filed  within  10 
days  of  the  date  of  ser\ice  of  the  Special 
Counsel's  brief.  The  intent  of 
prescribing  specific  time  limits  in  this 
sec:tion  was  to  allow  sufficient  time  for 
Board  attorneys  to  prepare  a  proposed 
decision  on  the  extension  request,  and 
for  the  Board  members  to  consider  and 
vote  on  it.  before  the  expiration  date  of 
the  stay. 

Experience  operating  under  the 
interim  rule,  however,  has  demonstrated 
that  the  time  limits  prescribed  by 
§  1201.136(b)  often  )eave  insufficient 
time  for  the  preparation  and 
consideration  of  a  decision  on  an 
extension  request.  Furthermore,  an 
agency  may  have  insufficient  time  to 
respond  to  the  Special  Counsel's 
extension  request  if  it  is  filed  as  late  as 
15  days  before  the  stay  expiration  date 
and  served  on  the  agency  by  regular 
mail.  Therefore,  the  Board  is  amending 
§  1201.136(b)  to  require  that  a  Special 
Counsel  request  for  extension  of  a  stay, 
along  with  its  supporting  brief,  be 
received  by  the  Board  and  the  agency  no 
later  than  15  days  before  the  expiration 
date  of  the  stay.  The  Special  Counsel 
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may  use  any  method  of  filing  and 
service  described  in  §  1201.134(0  that 
will  ensure  receipt  by  the  due  date. 
Section  1201.136(b)  is  further  amended 
to  require  that  any  agency  response  to 
a  Special  Counsel  request  for  extension 
of  a  stay  be  received  by  the  Board  no 
later  than  8  days  before  the  expiration 
date  of  the  stay.  The  agency  may  use 
any  method  of  filing  described  in 
^  1201.134(f)  that  will  ensure  receipt  by 
the  due  date. 

Subsequent  to  the  issuance  of  the 
interim  rule  on  September  16.  1997.  the 
Board  issued  an  interim  rule  at  62  FR 
66813.  December  22,  1997.  that,  among 
other  things,  amended  §§  1201.121  and 
1201.131.  This  final  rule,  therefore, 
notes  that  those  two  sections  continue 
to  read  as  amended  on  December  22, 
1997. 

The  Board  is  publishing  thi^  lule  as 
a  final  rule  pursuant  to  .5  U.S.C.  1204(h). 

Accordingly,  the  Board  adopts  as  final 
its  mterim  rule  published  at  62  FR 
48449,  September  16.  1997,  with  the 
following  changes: 

PART  1201— [AMENDED] 

1.  The  authority  citation  for  Part  1201 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1204  and  7701,  and  38 
U.S.C.  43.31.  unless  otherwise  noted. 

la.  Sections  1201.121  and  1201.131 
continue  to  read  as  amended  bv  62  FR 
66813,  December  22.  1997. 

§1201.125    [Amended] 

2.  Section  1201.125  is  amended  at 
paragraph  (c)(2)  by  removing  the  period 
at  the  end  of  the  second  sentence  and 
by  adding  in  its  place  the  following:  "or. 
if  the  filing  party  shows  that  the 
recommended  decision  was  received 
more  than  5  days  after  the  date  of 
service,  within  30  days  after  the  date  the 
filing  party  received  the  recommended 
decision." 

§1201.134    [Amended) 

3.  Section  1201.134  is  amended  at 
paragraph  (b)  by  adding  the  following 
sentence  at  the  end  of  the  paragraph: 
"The  Board  may  delegate  to  a  member 
of  the  Board  the  authority  to  rule  on  any 
matter  related  to  a  stay  that  has  been 
granted  to  the  Special  Counsel, 
including  a  motion  for  extension  or 
termination  of  the  stay." 

4.  Section  1201. 136' is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1201.136    [Amended] 

»         •         *         *         « 

(b)  Extension  of  stay.  Upon  the 
Special  Counsel's  request,  a  stav  granted 
under  5  U.S.C.  1214(b)(1)(A)  may  be 
e,\tended  for  an  appropriate  period  of 


time,  but  only  after  providing  the 

agency  with  an  opportunity  to  comment 
on  the  request.  Any  request  for  an 
extension  of  a  stay  under  5  U.S.C. 
1214(b)(1)(B)  must  be  received  by  the 
Board  and  the  agency  no  later  than  15 
days  before  the  expiration  date  of  the 
stay.  A  brief  describing  the  facts  and  any 
relevant  legal  authority  that  should  be 
considered  must  accompany  the  request 
for  extension.  Any  response  by  the 
agency  must  be  received  by  the  Board 
no  later  than  8  days  before  the 
expiration  date  of  the  stay. 
***** 

Dated:  August  4,  1998. 
Robert  E.  Taylor, 
Clerk  of  the  Board. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  948 

[Docket  No.  FV98-948-2  IFR] 

Irish  Potatoes  Grown  in  Colorado; 
Exemption  From  Area  No.  2  Handling 
Regulation  for  Potatoes  Shipped  for 
Experimentation  and  the  Manufacture 
or  Conversion  Into  Specified  Products 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
exempts  shipments  of  potatoes  handled 
for  experimentation  and  the 
manufacture  or  conversion  into 
specified  products  from  the  grade,  size, 
maturity,  and  inspection  requirements 
prescribed  under  the  handling 
regulations  of  the  Colorado  Potato 
Marketing  Order  for  Area  No.  2  (San 
Luis  Valley).  This  rule  was  unanimously 
recommended  by  the  Colorado  Potato 
Administrative  Committee  for  Area  No. 
2  (Committee),  the  agency  responsible 
for  local  administration  of  the  marketing 
order.  This  rule  is  designed  to  expand 
markets  for  potatoes  and  to  increase 
fresh  utilization.  These  changes  are 
expected  to  improve  the  marketing  of 
Colorado  potatoes  and  increase  returns 
to  producers. 

DATES:  Effective  August  12,  1998; 
comments  received  by  October  13.  1998 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 


Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  PO  Box  96456.  Washington.  DC 
20090-6456;  Fax:  (202)  205-6632.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  L.  West,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  1220 
SW  Third  Avenue,  room  369,  Portland, 
Oregon  97204;  telephone:  (503)  326- 
2724.  Fax:  (503)  326-7440;  or  George  J. 
Kelhart,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA.  Room 
2525-S,  PO  Box  96456,  Washington,  DC 
20090-6456;  telephone:  (202)  720-2491, 
Fax:  (202)  205-6632.  Small  businesses 
may  request  information  on  compliance 
with  this  regulation  by  contacting  Jay 
Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S.  PO  Box  96456,  Washington,  DC 
20090-6456;  telephone:  (202)  720-2491. 
Fax:  (202)  205-6632. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  97  and  Marketing  Order  No.  948  (7 
CFR  part  948),  both  as  amended, 
regulating  the  handling  of  Irish  potatoes 
grown  in  Colorado,  hereinafter  referred 
to  as  the  "order."  The  order  is 
authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended,  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  wall 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that, 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
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petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

This  rule  exempts  shipments  of 
potatoes  handled  for  the  purposes  of 
experimentation  and  the  manufacture  or 
conversion  into  specified  products  from 
the  grade,  size,  maturity,  and  inspection 
requirements  prescribed  under  the 
order's  handling  regulations  for  Area 
No.  2  (San  Luis  Valley). 

Section  948.22  authorizes  the 
issuance  of  regulations  for  grade,  size, 
quality,  maturity,  and  pack  for  any 
variety  or  varieties  of  potatoes  grown  in 
different  portions  of  the  production  area 
during  any  period.  Section  948.23 
authorizes  the  issuance  of  regulations 
that  modify,  suspend,  or  terminate 
requirements  issued  under  §  948.22  or 
to  facilitate  the  handling  of  potatoes  for 
special  purposes.  Section  948.24 
requires  adequate  safeguards  to  be 
prescribed  to  ensure  that  potatoes 
handled  pursuant  to  §  948.23  enter 
authorized  trade  channels.  Safeguard 
procedures  for  special  purpose 
shipments  are  specified  in  §§948.120 
through  948.125. 

At  its  meeting  on  June  18,  1998,  the 
Committee  unanimously  recommended 
that  handlers  of  potatoes  shipped  for 
experimentation  and  for  the 
manufacture  or  conversion  into 
specified  products  be  exempted  from 
the  grade,  size,  maturity,  and  inspection 
requirements  prescribed  under  the 
order's  handling  regulations  for  Area 
No.  2  in  §  948.386.  The  Committee 
recommended  that  experimentation  and 
manufacture  or  conversion  into 
specified  products  be  added  under 
§  948.386(d)(2)  as  special  purpose 
shipments. 

As  is  currently  required  for  all  special 
purpose  shipments,  handlers  would 
apply  and  obtain  Certificates  of 
Privilege  for  handling  such  potatoes  and 
furnish  the  Committee  such  information 
as  the  Committee  may  require. 

Several  producers  and  handlers 
within  the  production  area  are 
attempting  to  develop  new  fresh  uses  for 
potatoes  using  experimental  varieties 
and  packs.  The  Committee  also 
anticipates  that  some  handlers  may 
want  to  ship  experimental  varieties,  or 
traditional  varieties,  for  use  in  the 
manufacture  or  conversion  into  special 
products,  or  perform  the  manufacture  or 
conversion  themselves  prior  to 
shipment.  Handlers  are,  for  example, 
attempting  to  develop  new  special 


products  such  as  fresh  cut  potatoes 
shipped  in  vacuum  sealed  bags.  The 
Committee  strongly  encourages 
innovation  that  could  result  in  the 
development  of  new  varieties,  markets, 
or  opportunities  for  fresh  potatoes  that 
would  be  good  for  the  Colorado  potato 
industry.  Some  of  the  new  varieties 
have  irregular  shapes  or  are  small  in 
size,  and  that  prevents  them  from  being 
shipped  except  under  the  minimum 
quantity  exemption  of  1,000  pounds 
specified  in  paragraph  (f)  of  §  948.386. 
This  has  prevented  handlers  from 
shipping  larger  quantities.  Handlers 
have  also  expressed  a  desire  to 
experiment  with  the  shipment  of 
potatoes  of  different  varieties  in  the 
same  container.  This  is  not  currently 
possible  because  the  potatoes  do  not 
meet  the  minimum  grade  requirement 
that  a  particular  lot  of  potatoes  have 
"similar"  varietal  characteristics. 

For  the  purpose  of  this  action,  the 
term  "manufacture  or  conversion  into 
specified  products"  means  the 
preparation  of  potatoes  for  market  into 
products  by  peeling,  slicing,  dicing, 
applying  material  to  prevent  oxidation, 
or  other  means  approved  by  the 
Committee,  but  not  including  other 
processing.  Under  the  current 
regulation,  potatoes  for  manufacture  or 
conversion  into  products  must  be 
inspected  and  certified  as  meeting 
specified  quality  requirements  prior  to 
preparation  for  market.  This  action  will 
exempt  shipments  handled  for 
experimentation  or  the  manufacture  or 
conversion  into  products  from  these 
requirements,  thus,  relieving  handlers  of 
this  regulatory  burden. 

These  changes  to  the  Area  No.  2 
handling  regulation  are  expected  to 
encourage  new  product  development 
and  could  lead  to  market  expansion 
which  would  benefit  producers, 
handlers,  buyers,  and  consumers  of 
Colorado  potatoes. 

The  special  purpose  shipments 
authorized  by  this  action  are  fresh  use 
markets  so  it  is  appropriate  that  the 
handlers  taking  advantage  of  the 
exemptions  be  assessed  to  defray  the 
costs  the  Committee  incurs  in 
administering  the  program,  tracking 
such  shipments,  in  determining  whether 
applicable  requirements  have  been  met, 
and  in  determining  whether  the 
potatoes  ended  up  in  the  proper  trade 
channel.  This  rule  is  designed  to  expand 
markets  for  potatoes  and  to  increase 
fresh  utilization.  These  changes  are 
expected  to  improve  the  marketing  of 
Colorado  potatoes  and  increase  returns 
to  producers. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 


has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  the  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

There  are  approximately  100  Handlers 
of  Colorado  Area  No.  2  potatoes  who  are 
subject  to  regulation  under  the 
marketing  order  and  approximately  285 
producers  of  Colorado  potatoes  in  the 
regulated  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
dS  less  than  55,000.000,  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  The  majority  of  potato 
producers  and  handlers  regulated  under 
the  marketing  agreement  and  order  may 
be  classified  as  small  entities. 

This  rule  exempts  shipments  of 
potatoes  handled  for  experimentation 
and  the  manufacture  or  conversion  into 
specified  products  from  the  grade,  size, 
maturity,  and  inspection  requirements 
that  are  prescribed  under  the  order's 
handling  regulations  for  Area  No.  2  in 
§948.386. 

At  its  meeting  on  June  18,  1998.  the 
Committee  unanimously  recommended 
that  potatoes  shipped  for  the  purposes 
of  experimentation  and  for  the 
manufacture  or  conversion  into 
specified  products  be  considered  special 
purpose  shipments  and  be  exempt  from 
the  grade,  size,  maturity,  and  inspection 
requirements  prescribed  in  §  948.386. 
The  Committee  recommended  that 
experimentation  and  manufacture  or 
conversion  into  specified  products  be 
added  under  §948. 386(d)(2)  as  special 
purpose  shipments.  « 

As  is  currently  required  for  all  special 
purpose  shipments,  handlers  would 
apply  and  obtain  Certificates  of 
Privilege  for  handling  such  potatoes  and 
furnish  the  Committee  such  information 
as  the  Committee  may  require  to  track 
such  shipments,  determine  whether 
applicable  requirements  have  been  met. 
and  whether  proper  disposition  has 
occurred. 

Several  producers  and  handlers 
within  the  production  area  are 
attempting  to  develop  new  fresh  uses  for 
potatoes  using  experimental  varieties 
and  packs.  The  Committee  also 
anticipates  that  some  handlers  may 
want  to  ship  experimental  varieties,  or 
traditional  varieties,  for  use  in  the 
manufacture  or  conversion  info  special 
products,  or  perform  the  manufacture  or 
conversion  themselves  prior  to 
shipment.  Handlers  are,  for  example, 
attempting  to  develop  new  special 
products  such  as  fresh  cut  potatoes 
shipped  in  vacuum  sealed  bags.  The 
Committee  strongly  encourages 
innovation  that  could  result  in  the 
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development  of  new  varieties,  markets, 
or  opportunities  for  fresh  potatoes  that 
would  be  good  for  the  Colorado  potato 
industry.  Some  of  the  new  varieties 
have  characteristics,  such  as  small  size 
or  misshape,  that  prevent  them  from 
being  shipped  fresh  except  under  the 
minimum  quantity  exemption  of  1,000 
pounds  in  paragraph  (f)  of  §  948.386. 
This  has  placed  a  burden  on  handlers 
desiring  to  ship  larger  quantities  of  such 
t-otatoes.  Handlers  have  also  expressed 
a  desire  to  experiment  with  the 
shipment  of  potatoes  of  different 
varieties  in  the  same  container.  This  is 
not  currently  possible  because  the 
potatoes  do  not  meet  the  minimum 
grade  requirement  that  a  particular  lot  of 
potatoes  have  "similar"  varietal 
characteristics. 

For  purpose  of  this  action,  the  term 
"manufacture  or  conversion  into 
specified  products"  means  the 
preparation  of  potatoes  for  market  into 
products  by  peeling,  slicing,  dicing, 
applying  material  to  prevent  oxidation, 
or  other  means  approved  by  the 
Committee,  but  not  including  other 
processing. 

These  changes  to  the  handling 
regulation  are  expected  to  encourage 
new  product  development  and  could 
lead  to  market  expansion  which  would 
benefit  producers,  handlers,  buyers,  and 
consumers  of  Colorado  potatoes. 

The  special  purpose  outlets 
authorized  by  this  action  are  fresh  use 
markets  so  it  is  appropriate  that 
handlers  taking  advantage  of  the 
exemptions  be  assessed  to  defray  the 
costs  the  Committee  incurs  in 
administering  the  program,  tracking 
such  shipments,  determining  whether 
applicable  requirements  have  been  met, 
and  whether  the  potatoes  end  up  in 
proper  trade  channels.  Currently,  the 
assessment  rate  is  $0.0030  per 
hundredweight  of  potatoes  handled. 
Effective  September  1,  1998,  the  rate 
vdll  be  $0.0015  per  hundredweight  of 
potatoes  handled.  This  rule  is  designed 
to  expand  markets  for  potatoes  and  to 
increase  fresh  utilization.  The  changes 
are  expected  to  improve  the  marketing 
of  Colorado  potatoes  and  increase 
returns  to  producers. 

There  is  no  avcdlable  information 
detailing  how  many  potatoes  this 
relaxation  will  allow  to  be  marketed. 
No  viable  alternatives  to  this  action 
were  identified  that  would  ensure  that 
innovations  in  marketing  and  product 
development.  Furthermore,  the  goals 
expressed  by  the  committee  could  not 
be  solved  absent  this  action. 

The  Committee  estimates  that  three  or 
four  handlers  may  apply  for  and  obtain 
Certificates  of  Privilege  for  the  handling 
of  potatoes  for  experimentation  or  for 


the  manufacture  or  conversion  into 
specified  products.  It  is  estimated  that 
the  time  taken  by  the  handlers  who 
apply  will  total  less  than  ten  hours  and 
this  time  is  currently  approved  under 
OMB  No.  0581-0111  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 

As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sectors.  In  addition,  the  Department  has 
not  identified  any  relevant  Federal  rules 
that  duplicate,  overlap  or  conflict  with 
this  rule. 

Further,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
Colorado  potato  industry  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deliberations.  Like  all 
Committee  meetings,  the  June  18,  1998, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  their  views  on  this  issue.  The 
Committee  itself  is  composed  of  12 
members,  of  which  5  are  handlers  and 
7  are  producers,  the  majority  of  whom 
are  small  entities. 

Finally,  interested  persons  are  invited 
to  submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that  this 
interim  final  rule,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  rule  invites  comments  on  a 
change  to  the  handling  regulation 
prescribed  for  Area  No.  2  under  the 
Colorado  potato  marketing  order.  Any 
comments  received  will  be  considered 
prior  to  finalization  of  this  rule. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  rule  relaxes 
requirements  on  Area  No.  2  handlers 
and  provides  additional  marketing 
opportunities;  (2)  this  action  must  be 
taken  promptly  so  handlers  can  take 
advantage  of  the  additional  marketing 
opportunities  as  soon  as  possible;  (3)  the 
Committee  unanimously  recommended 
these  changes  at  a  public  meeting  and 
interested  parties  had  an  opportunity  to 


provide  input;  and  (4)  this  rule  provides 
a  60-day  comment  period  and  any 
comments  received  will  be  considered 
prior  to  finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  948 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  948  is  amended  as 
follows: 

PART  948— IRISH  POTATOES  GROWN 
IN  COLORADO 

1.  The  authority  citation  for  7  CFR 
part  948  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  §948.386,  paragraph  (d)(2)  is 
revised,  and  in  paragraph  (g)  a  new 
sentence  is  added  before  the  last 
sentence  to  read  as  follows: 

§  948.386    Handling  regulation. 

***** 

(d)  *   *   • 

(D*  *  * 

(2)  The  grade,  size,  maturity  and 
inspection  requirements  of  paragraphs 
(a),  (b),  and  (c)  of  this  section  shall  not 
be  applicable  to  shipments  of  potatoes 
for  experimentation,  the  manufacture  or 
conversion  into  specified  products,  or 
for  seed  pursuant  to  section  948.6,  but 
such  shipments  shall  be  subject  to 
assessments. 
***** 

(g)  Definitions.  *   *   *  The  term 
manufacture  or  conversion  into 
specified  products  means  the 
preparation  of  potatoes  for  market  into 
products  by  peeling,  slicing,  dicing, 
applying  material  to  prevent  oxidation, 
or  other  means  approved  by  the 
committee,  but  not  including  other 
processing.  •   •   * 

Dated:  August  5, 1998. 

Robert  C.  Keeney, 

Deputy  Administrator.  Fmit  and  Vegetable 
Programs. 

[PR  Doc.  98-21480  Filed  8-10-98;  8:45  am] 
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ACTION:  Final  rule. 


SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
increased  the  desirable  carryout  used  to 
compute  the  yearly  trade  demand  for 
raisins  covered  under  the  Federal 
marketing  order  for  California  raisins. 
The  order  regulates  the  handling  of 
raisins  produced  from  grapes  grown  in 
California  and  is  administered  locally 
by  the  Raisin  Administrative  Committee 
(Committee).  Trade  demand  is 
computed  based  on  a  formula  specified 
in  the  order,  and  is  used  to  determine 
volume  regulation  percentages  for  each 
crop  year,  if  necessary.  Desirable 
carryout,  one  factor  in  this  formula,  is 
the  amount  of  tonnage  from  the  prior 
crop  year  needed  during  the  first  part  of 
the  next  crop  year  to  meet  market  needs, 
before  new  crop  raisins  are  available  for 
shipment.  This  rule  continues  to 
increase  the  desirable  carryout  from  2  to 
2  Vz  months  of  prior  year's  shipments. 
This  increase  allows  for  a  higher  free 
tonnage  percentage  which  makes  more 
raisins  available  to  handlers  for 
immediate  use  early  in  the  season. 
EFFECTIVE  DATE:  September  10,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello,  Marketing  Specialist, 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
2202  Monterey  Street,  suite  102B, 
Fresno,  California  93721;  telephone: 
(209)  487-5901,  Fax:  (209)  487-5906;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington.  DC  20090-6456; 
telephone:  (202)  720-2491.  or  Fax:  (202) 
205-6632.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  P.O.  Box  96456,  room 
2525-S.  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491;  Fax:  (202) 
205-6632. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  989  (7  CFR  part  989). 
both  as  amended,  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 


This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  thev 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  anv 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  an  action  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

This  rule  continues  to  increase  the 
desirable  carryout  used  to  compute  the 
yearly  trade  demand  for  raisins 
regulated  under  the  order.  Trade 
demand  is  computed  based  on  a  formula 
specified  in  the  order,  and  is  used  to 
determine  volume  regulation 
percentages  for  each  crop  vear.  if 
necessary.  This  rule  continues  to 
increase  the  desirable  carryout,  one 
factor  in  this  formula,  from  2  to  2V2 
months  of  prior  year's  shipments.  This 
increase  allows  for  a  higher  free  tonnage 
percentage  which  makes  more  raisins 
available  to  handlers  for  immediate  use 
early  in  the  season.  This  rule  was 
unanimously  recommended  by  the 
Committee  at  a  meeting  on  June  11, 
1998. 

The  order  provides  authority  for 
volume  regulation  designed  to  promote 
orderly  marketing  conditions,  stabilize 
prices  and  supplies,  and  improve 
producer  returns.  When  volume 
regulation  is  in  effect,  a  certain 
percentage  of  the  California  raisin  crop 
may  be  sold  by  handlers  to  any  market 
(free  tonnage)  while  the  remaining 
percentage  must  be  held  by  handlers  in 
a  reserve  pool  (or  reserve)  for  the 
account  of  the  Committee.  Reserve 
raisins  are  disposed  of  through  certain 
programs  authorized  under  the  order. 
For  instance,  reserve  raisins  may  be  sold 
by  the  Committee  to  handlers  for  free 
use  or  to  replace  part  of  the  free  tonnage 
raisins  they  exported;  used  in  diversion 
programs;  carried  over  as  a  hedge 


against  a  short  crop  the  following  year; 
or  disposed  of  in  other  outlets  not 
competitive  with  those  for  free  tonnage 
raisins,  such  as  government  purchase, 
distilleries,  or  animal  feed.  Net  proceeds 
from  sales  of  reserve  raisins  are 
distributed  to  the  reser\'e  pool's  equity 
holders,  primarily  producers. 

Section  989.54'ot  the  order  prescribes 
procedures  to  be  followed  in 
establishing  volume  regulation  and 
includes  methodology  used  to  calculate 
percentages.  Trade  demand  is  based  on 
a  computed  formula  specified  in  this 
section,  and  is  used  to  determine 
volume  regulation  percentages.  Trade 
demand  is  equal  to  90  percent  of  the 
prior  year's  shipments,  adjusted  bv  the 
carryin  and  desirable  carr\out 
inventories. 

At  one  time,  §  989.54(a)  also  specified 
actual  tonnages  for  desirable  carrvout 
for  each  varietal  type  regulated. 
However,  in  1989,  these  tonnages  were 
suspended  from  the  order,  and 
flexibility  was  added  so  that  the 
Committee  could  adopt  a  formula  for 
desirable  carr\out  in  the  order's  rules 
and  regulations.  The  formula  has 
allowed  the  Committee  to  periodically 
adjust  the  desirable  carr\out  to  better 
reflect  changes  in  each  season's 
marketing  conditions. 

The  formula  for  desirable  carr\'out  has 
been  specified  since  1989  in  §989.154 
Initially,  the  formula  was  established  so 
that  desirable  carryout  was  based  on 
shipments  for  the  first  3  months  of  the 
prior  crop  year — August.  September, 
and  October  (the  crop  year  runs  from 
August  1  through  July  31).  This  amount 
was  gradually  reduced  to  2'  ^  months  in 
1991-92.  2 V4  months  in  1995-96.  and  to 
a  level  of  2  months  in  1996-97.  The 
Committee  reduced  the  desirable 
carryout  because  it  believed  that  an 
excessive  supply  of  raisins  was 
available  early  in  a  new  crop  year 
creating  unstable  market  conditions. 
At  Its  June  11,  1998,  meeting,  the 
Committee  evaluated  the  2-month 
desirable  carryout  level  and 
recommended  adjusting  the  formula 
back  up  to  2^2  months  of  prior  year's 
shipments  (August,  September,  and  one- 
half  of  October).  In  its  deliberations,  the 
Committee  considered  the  impact  of  the 
reduction  in  desirable  carr\'out  over  the 
past  few  years  along  with  a  change  to     '^- 
one  of  its  export  programs  operated 
under  the  order.  Prior  to  1995,  the 
Committee  administered  an  industr\' 
export  program  whereby  handlers  who 
exported  California  raisins  could 
purchase,  at  a  reduced  rate,  reserve 
raisins  for  free  use.  This  effectively 
blended  down  the  cost  of  the  raisins 
which  were  exported,  allowing  handlers 
to  be  price  competitive  ir  export 
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markets  (prices  in  export  markets  are 
generally  lower  than  the  domestic 
market).  One  problem  that  the  industry 
found  with  this  "raisin-back"  program 
was  that  the  reserve  raisms  which 
handlers  received  went  back  into  free 
tonnage  outlets  creating  an  excessive 
supply  of  raisins.  To  correct  this 
problem,  the  industry  gradually 
switched  to  a  program  which  offered 
cash,  rather  than  reserve  raisins,  to 
exporting  handlers.  The  desirable 
carryout  was  reduced  to  2  months  in 
1996-97  to  help  decrease  the  supply  of 
raisins  available  early  in  a  season  and, 
thus,  stabilize  market  conditions. 

The  Committee  now  believes  that  not 
enough  raisins  are  being  made  available 
for  groMfth.  Increasing  the  desirable 
carryout  allows  for  a  higher  trade 
demand  figure  and,  thus,  a  higher  free 
tonnage  percentage  which  makes  more 
raisins  available  to  handlers  for 
immediate  use  early  in  the  season.  A 
higher  free  tonnage  percentage  may  also 
improve  early  season  returns  to 
producers  (producers  are  paid  an 
established  field  price  for  their  free 
tonnage). 

At  the  meeting,  the  Committee  also 
compared  the  average  desirable  carryout 
for  the  past  7  years  with  the  average, 
actual  tonnage  that  all  handlers  have  in 
inventory  at  the  end  of  a  crop  year. 
Desirable  carryout  has  averaged  66.033 
tons  at  2V2  months,  63.424  tons  at  2Vt 
months,  and  63,364  tons  at  2  months. 
For  the  past  7  years,  an  average  of 
101,459  tons  has  been  held  in  inventory 
by  all  handlers  at  the  end  of  a  crop  year. 
Increasing  the  desirable  carryout  to  2V2 
months  allows  this  factor  to  move 
towards  what  handlers  are  actually 
holding  in  inventory  at  the  end  of  a  crop 
year. 

Much  of  the  discussion  at  the 
Committee's  meeting  concerned  the 
desirable  carryout  of  Natural  (sun-dried) 
Seedless  raisins  (Naturals).  Naturals  are 
the  major  commercial  varietal  type  of 
raisin  produced  in  California.  Volume 
regulation  has  been  implemented  for 
Naturals  for  the  past  several  seasons. 
However,  the  Committee  also  believes 
that  the  increase  in  desirable  carryout  to 
2V2  months  should  apply  to  the  other 
varietal  types  of  raisins  covered  under 
the  order. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 


or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  cue  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  order  and 
approximately  4,500  raisin  producers  in 
the  regulated  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  No  more  than  7  handlers,  and 
a  majority  of  producers,  of  California 
raisins  may  be  classified  as  small 
entities.  Thirteen  of  the  20  handlers 
subject  to  regulation  have  annual  sales 
estimated  to  be  at  least  $5,000,000.  and 
the  remaining  7  handlers  have  sales  less 
than  $5,000,000,  excluding  receipts 
from  any  other  sources. 

This  rule  continues  to  increase  the 
desirable  carryout  used  to  compute  the 
yearly  trade  demand  for  raisins 
regulated  under  the  order.  Trade 
demand  is  computed  based  on  a  formula 
specified  under  §  989.54(a)  of  the  order, 
and  is  used  to  determine  volume 
regulation  percentages  for  each  crop 
year,  if  necessary.  Desirable  carryout, 
one  factor  in  this  formula,  is  the  amount 
of  tonnage  from  the  prior  crop  year 
needed  during  the  first  part  of  the 
succeeding  crop  year  to  meet  market 
needs,  before  new  crop  raisins  are 
available  for  shipment.  This  rule 
continues  to  increase  the  desirable 
carryout  specified  in  §989.154  from  2  to 
2  V2  months  of  prior  year's  shipments. 

The  2V2  month  desirable  carryout 
level  applies  uniformly  to  all  handlers 
in  the  industry,  whether  small  or  large, 
and  there  are  no  known  additional  costs 
incurred  by  small  handlers.  As 
previously  mentioned,  increasing  the 
desirable  carryout  increases  trade 
demand  and  the  free  toruiage  percentage 
which  makes  more  raisins  aveiilable  to 
handlers  early  in  the  season.  A  higher 
free  tormage  percentage  may  also 
improve  early  season  returns  to 
producers  (producers  are  paid  an 
established  field  price  for  their  free 
tonnage). 

The  Committee  considered  a  number 
of  alternatives  to  the  one-half  month 
increase  in  the  desirable  carryout  level. 
The  Committee  has  an  appointed 
subcommittee  which  periodically  holds 
public  meetings  to  discuss  changes  to 
the  order  and  other  issues.  The 
subcommittee  met  on  April  21  and  June 


9.  1998,  and  discussed  desirable 
carryout.  The  subcommittee  considered 
establishing  a  set  tonnage  for  desirable 
carryout  (i.e.,  75,000  tons  for  Naturals). 
However,  this  alternative  would  not 
allow  the  desirable  carryout  to  fluctuate 
with  changing  market  conditions  from 
year  to  year.  The  subcommittee 
considered  lowering  the  desirable 
carryout  for  Naturals  by  15,000  tons  to 
tighten  the  supply  of  raisins  early  in  the 
season  even  more.  However,  the 
majority  of  subcommittee  members 
believed  that  the  early  season  supply  of 
raisins  needed  to  be  increased  rather 
than  decreased. 

Another  alternative  raised  at  the 
Committee  meeting  was  to  make  more 
raisins  available  to  handlers  at  the  end 
of  a  crop  year  through  the  industry's  "10 
plus  10"  offers.  The  "10  plus  10"  offers 
are  two  offers  of  reserve  pool  raisins 
which  are  made  available  to  handlers 
during  each  season.  Handlers  may  sell 
their  "10  plus  10"  raisins  as  free 
tormage  to  any  market.  For  each  such 
offer,  a  quantity  of  reserve  raisins  equal 
to  10  percent  of  the  prior  year's 
shipments  is  made  available  for  fi-ee  use. 
The  Committee  considered  offering  for 
sale  to  handlers  as  free  use  an  additional 
quantity  of  reserve  raisins  equal  to  5 
percent  of  the  prior  year's  shipments. 
Such  an  additional  offer  could  generate 
revenue  that  could  be  used  to  sustain 
the  Committee's  "cash-back"  export 
program.  As  previously  explained, 
under  this  program,  handlers  who 
export  raisins  to  certain  markets  may 
receive  cash  from  the  reserve  pool.  This 
effectively  blends  down  the  cost  of  the 
raisins  which  were  exported,  allowing 
handlers  to  be  price  competitive  in 
export  markets  (prices  in  export  markets 
are  generally  lower  than  the  domestic 
market).  However,  there  is  currently  no 
provision  in  the  order  for  this  additional 
5  percent  offer. 

Another  alternative  that  was  raised  at 
the  Conunittee's  meeting  was  to  include 
a  policy  statement  concerning  reserve 
pool  equity  along  with  the 
recommendation  to  increase  the 
desirable  carryout.  Some  industry 
members  are  concerned  that  increasing 
desirable  carryout,  thereby  increasing 
the  free  tonnage  percentage,  may  reduce 
handler  purchases  of  "10  plus  10" 
raisins  and,  thus,  impact  pool  revenue. 
As  previously  mentioned,  net  proceeds 
from  sales  of  reserve  raisins  are 
distributed  to  reserve  pool  equity 
holders,  primarily  small  producers. 
After  much  discussion,  the  majority  of 
Committee  members  agreed  that  reserve 
pool  equity  was  a  separate  issue  from 
desirable  carryout  and  would  be 
addressed  by  the  Committee's  Audit 
Subcommittee. 
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This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  raisin  handlers. 
As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  Finally,  the  Department 
has  not  identified  any  relevant  Federal 
rules  that  duplicate,  overlap  or  conflict 
with  this  rule. 

In  addition,  the  Committee's 
subcommittee  meetings  on  April  21  and 
June  9,  1998,  and  the  Committee 
meeting  on  June  11,  1998,  where  this 
action  was  deliberated  were  public 
meetings  widely  publicized  throughout 
the  raisin  industry.  All  interested 
persons  were  invited  to  attend  the 
meetings  and  participate  in  the 
industry's  deliberations. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  July  24,  1998  (63  FR  39699). 
Copies  of  the  rule  were  mailed  by  the 
Committee  staff  to  all  Committee 
members  and  alternates,  the  Raisin 
Bargaining  Association,  handlers,  and 
dehydrators.  In  addition,  the  rule  was 
made  available  through  the  Internet  by 
the  Office  of  the  Federal  Register.  That 
rule  provided  for  a  10-day  comment 
period  which  ended  August  3,  1998.  No 
comments  were  received. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that 
finalizing  the  interim  final  rule,  without 
change,  as  published  in  the  Federal 
Register  (63  FR  39699,  July  24,  1998), 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  989  which  was 
published  at  63  FR  39699  on  July  24, 
1998,  is  adopted  as  a  final  rule  without 
change. 

Dated:  August  7,  1998. 

Robert  C.  Keeney, 

Deputy  Administrator.  Fruit  and  Vegetable 
Programs. 

(FR  Doc.  98-21578  Filed  8-7-98:  10:31  am) 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-ANE-51-AD;  Amendment 
39-10703;  AD  98-17-01] 

RIN  2120-AA64 

Airworthiness  Directives;  AlliedSignal 
Inc.  TFE731  Series  Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  AlliedSignal  Inc.  TFE731 
series  turbofan  engines,  that  currently 
requires  the  installation  of  a  clamp 
assembly  to  support  the  rigid  fuel  tube. 
This  action  would  require  the 
installation  of  a  clamp  assembly  to 
support  the  rigid  fuel  tube.  This 
amendment  requires  installation  of  an 
improved  fiexible  (fiex)  fuel  tube.  This 
amendment  is  prompted  by  reports  of 
fuel  leaks  from  a  cracked  fiiel  tube  in 
engines  that  have  already  installed  a 
clamp  assembly  in  accordance  with  the 
current  AD.  The  actions  specified  by 
this  AD  are  intended  to  prevent  cracking 
of  the  fuel  tube  and  the  subsequent 
leakage  of  fuel  on  or  around  electrical 
components,  which  can  cause  an  engine 
fire. 

DATES:  Effective  October  13,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  13, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AlliedSignal  Aerospace,  Attn:  Data 
Distribution,  M/S  64-3/2101-201.  P.O. 
Box  29003.  Phoenix.  AZ  85038-9003; 
telephone  (602)  365-2493,  fax  (602) 
365-5577.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Costa,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3960  Paramount  Blvd..  Lakewood,  CA 
90712;  telephone  (562)  627-5246,  fax 
(562) 627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39J 


by  superseding  AD  93-10-10, 
Amendment  39-8589  (58  FR  32835. 
June  14.  1993).  applicable  to  Allied- 
Signal Aerospace  Company.  Garrett 
Engine  Division  (now  AlliedSignal  Inc.) 
TFE731  series  turbofan  engines,  was 
published  in  the  Federal  Register  on 
February  23,  1998  (63  FR  8885).  That 
action  proposed  to  require  the 
installation  of  an  improved  fiex  hiel 
tube. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

There  are  approximately  3,325  series 
engines  of  the  affected  design  in  the 
worldwide  fieet.  The  FAA  estimates  that 
2,319  engines  installed  on  aircraft  of 
U.S.  registn,'  will  be  affected  by  this  .\D, 
that  it  will  take  approximately  2  work 
hours  per  engine  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximatelv 
S300  per  engine.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  T  S. 
operators  is  estimated  to  be  $973,980. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulator)'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule  '  under  DOT 
Regulators'  Policies  and  Procedures  (44 
FR  11034!  Februan,'  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulaton,' 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US  C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8589  (58  PR 
32835.  June  14.  1993)  and  by  adding  a 
new  airworthiness  directive. 
Amendment  39-10703.  to  read  as 
follows: 

98-17-01     AlliedSignal  Inc.:  Amendment 
,39-10703.  Docket  98-ANE-36-AD. 
Supersedes  AD  93-10-10.  Amendment 
39-a589. 

App/;cob;7;'fy;  AlliedSionai  Inc.  (formerly 
Allied-Signal  Aerospace  Comf)anv.  Garrett 
Enoine  Division  and  Garrett  Turbine  Engine 
Co.)  TFE731-2.  -3.  and  -4  series  turbofan 
engines  with  fuel  tubes,  part  numbers  (P/Ns) 
3071051-1. 3073729-1.  or  3072886-1. 
installed.  These  engines  are  installed  on  but 
not  limited  to  the  following  aircraft:  .Avions 
Marcel  Dassault  Falcon  10.  50.  and  100 
series:  Cessna  .Model  650.  Citation  III.  VI.  and 
VII:  Learjet  31  (.M31)  35.  36  and  55  series. 
Raytheon  British  Aerospace  HS-125  series; 
and  Sabreliner  NA-265-65. 

Note  1:  This  airworthiness  directive  (.^D) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  ahered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracked  fuel  tubes  and  the 
subsequent  leakage  of  fuel  on  and  around 
electrical  components,  which  can  cause  an 
engine  fire,  accomplish  the  following: 

(a)  Within  160  hours  time  in  service  (TIS) 
after  the  effective  date  of  this  AD.  or  prior  to 
December  20,  1999,  whichever  occurs  first. 
install  an  improved  flexible  fuel  tube,  as 
follows: 

(1)  For  engines  installed  on  Cessna  aircraft, 
install  in  accordance  with  the 
Accomplishment  Instructions  of  AlliedSignal 
Inc.  Alert  Service  Bulletin  (ASB)  No. 
TFE731-A73-3132,  dated  April  9,  1997. 


(2)  For  engines  installed  on  all  other 
aircraft  except  for  the  Learjet  35.  36  and  55 
series,  install  in  accordance  with  the 
Accomplishment  Instructions  of  AlliedSignal 
Inc.  ASB  No.  TFE731-A73-3128,  dated 
February  26,  1997. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
.Angeles  Aircraft  Certification  Office. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Los  Angeles 
Aircraft  Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 

a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
AlliedSignal  Inc.  ASBs: 


Document  No. 


TFE731-A73-3132 

Total  pages;  12. 
TFE731-A73-3128 

Total  pages:  14. 


Date 


April  9,  1997. 

February  26, 
1997. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  AlliedSignal  Aerospace,  Attn:  Data 
Distribution.  M/S  64-3/2101-201,  P.O.  Box 
29003.  Phoenix.  AZ  85038-9003;  telephone 
(602)  365-2493,  fax  (602)  365-5577.  Copies 
may  be  inspected  at  the  FAA.  New  England 
Region.  Office  of  the  Regional  Counsel.  12 
New  England  Executive  Park.  Burlington. 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Su-eet.  NW..  suite  700, 
Washington.  DC. 

(e)  This  amendment  becomes  effective  on 
Oc'ober  13,  1998. 

Issued  in  Burlington.  Massachusetts,  on 
August  3,  1998. 
David  A.  Downey, 

Assistant  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  98-21398  Filed  8-10-98;  8:45  ami 


BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ACE-29] 

Amendment  to  Class  E  Airspace; 
Denison,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  This  action  amends  Class  E 
airspace  area  at  Denison  Municipal 
Airport.  Denison.  lA.  A  review  of  the 
Class  E  airspace  for  Denison  Municipal 
Airport  indicates  it  does  not  comply 
with  the  criteria  for  700  feet  Above 
Ground  Level  (AGL)  airspace  required 
for  diverse  departures  as  specified  in 
FAA  Order  7400. 2D.  The  area  is 
enlarged  to  conform  to  the  criteria  of 
FAA  Order  7400. 2D. 

In  addition,  a  minor  revision  to  the 
geographic  coordinates  for  the  Denison 
Nondirectional  Radio  Beacon  (NDB)  is 
included  in  this  document.  The 
intended  effect  of  this  rule  is  to  provide 
additional  controlled  Class  E  airspace 
for  aircraft  operating  under  Instrument 
Flight  Rules  (IFR),  comply  with  the 
criteria  of  FAA  Order  7400. 2D.  and 
amend  the  geographic  coordinates  for 
the  Denison  NDB. 

DATES:  Effective  date:  0901  UTC, 
Decembers,  1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  19,  1998. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  98- 
ACE-29,  601  East  12th  Street,  Kansas 
City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises"  the 
Class  E  airspace  at  Denison,  lA.  A 
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review  of  the  Class  E  airspace  for 
Denison  Municipal  Airport  indicates  it 
does  not  meet  the  criteria  for  700  feet 
AGL  airspace  required  for  diverse 
departures  as  specified  in  FAA  Order 
7400. 2D.  The  criteria  in  FAA  Order 
7400. 2D  for  an  aircraft  to  reach  1,200 
feet  AGL  is  based  on  a  standard  climb 
gradient  of  200  feet  per  mile  plus  the 
distance  from  the  Airport  Reference 
Point  (ARP)  to  the  end  of  the  outermost 
runway.  Any  fractional  part  of  a  mile  is 
converted  to  the  ne.xt  higher  tenth  of  a 
mile. 

In  addition,  the  Class  E  airspace  area 
includes  a  minor  revision  to  the 
geographic  coordinates  for  the  Denison 
NDB.  The  amendment  at  Denison 
Municipal  Airport,  lA,  will  provide 
additional  controlled  airspace  for 
aircraft  operating  under  IFR.  comply 
with  the  criteria  of  FAA  Order  740d.2D 
and  amend  the  coordinates  for  the 
Denison  NDB.  The  area  will  be  depicted 
on  appropriate  aeronautii;al  charts. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400. 9E,  dated 
September  10,  1997,  and  effective 
September  16.  1997.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequentlv  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment. 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 


published  in  the  Federal  Register,  and 

a  notice  of  proposed  rulemaking  mav  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
rec;ei\ed  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  ac;tion  and 
determining  whether  addifional 
rulemaking  action  would  be  needed 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energ\-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-publit:  contact 
concerned  with  the  substance  o*  this 
action  will  be  filed  in  the  Rules  Doc:ket 

Commenters  wishing  the  F.-\A  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-29."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  E.xecutive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 


Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulator^- 
Policies  and  Procedures  (44  FR  110.'^4. 
February  26.  1979):  and  (.3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positi\e  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

A(  I  ordingU  .  the  Federal  .Aviation 
.•\dniinistration  amends  14  CFR  part  71 
as  iullous: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1   The  authority  citation  for  part  71 
continues  to  read  as  follows: 

AuthoriU':  49  U.SC  106(g).  40103.  40113, 
40120,  E  (J.  10854.  24  FR  9565.  3  CFK.  1959- 
1963  Comp  ,  p   389 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 

14  CFR  711  of  Federal  .Aviation 
.Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1997.  and  effective 
September  16,  1997.  is  amended  as 
fn!ln\\'s: 

Paragraph  6005     Class  E  airspace  areas 
extending  from  700  feet  or  more  above  the 
surface  of  the  earth. 


ACL  lA  E5  Denison.  lA  [Revised] 

Dunsion  Municipal  Airport.  KS 

(lat.  41°59'11"N..  long.  95°22'51"\V.) 

Denison  NDB 

(lat  41=5903"N..  long.  95''2246"\V.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6  5-mile 
radius  of  Denison  Municipal  Airport  and 
within  2  6  miles  each  side  of  the  1 16"  bearing 
from  the  Denison  \DB  extending  from  the 
6.5-mile  radius  to  7  miles  southeast  of  the 
airport. 
♦  •  *  *  * 

Issued  in  Kansas  City.  MO.  on  July  28, 
1998 
lack  L.  Skeiton. 

Acting  Manager.  .■\ir  Traffic  Division.  Central 
Region 

IFR  Doc  98-21475  Filed  8-10-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-ACE-30] 

Amendment  to  Class  E  Airspace; 
Forest  City,  lA 

agency:  Federal  Aviation 
-Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  Class  E 
airspace  area  at  Forest  City  Municipal 
Airport,  Forest  City.  lA.  A  review  of  the 
Class  E  airspace  for  Forest  City 
Municipal  Airport  indicates  it  does  not 
comply  with  the  criteria  for  700  feet 
Above  Ground  Level  (.'\GL)  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400. 2D.  The 
area  is  enlarged  to  conform  to  the 
criteria  of  FAA  Order  7400. 2D.  The 
intended  effect  of  this  rule  is  to  provide 
additional  controlled  Class  E  airspace 
for  aircraft  operating  under  Instrument 
Flight  Rules  (IFR)  and  complv  with  the 
criteria  of  FAA  Order  7400. 2D. 

DATES:  Effective  date:  0901  IJTC. 
December  3.  1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  25.  1998. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch.  Air  Traffic  Division. 
ACE-520.  Federal  Aviation 
Administration,  Docket  Number  98- 
.■\CE-.30.  601  East  12th  Street.  Kansas 
City.  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
.Monday  through  Friday,  except  Federal 
holidays. 

An  informal  doi^ket  mav  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  .■\CE-,520C,  Federal 
Aviation  Administration,  601  East  12lh 
Street,  Kansas  City.  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspace  at  Forest  Citv.  lA.  A 
review  of  the  Class  E  airspace  for  Forest 
City  Municipal  Airport  indicates  it  does 
not  meet  the  criteria  for  700  feet  AGL 
airspace  required  for  diverse  departures 
is  specified  in  F.A.-A  Order  7400. 2D.  The 
criteria  in  FAA  Order  7400. 2D  for  an 


aircraft  to  reach  1200  feet  AGL  is  based 
on  a  standard  climb  gradient  of  200  feet 
per  mile  plus  the  distance  from  the 
Airport  Reference  Point  (ARP)  to  the 
end  of  the  outermost  runway.  Any 
fractional  part  of  a  mile  is  converted  to 
the  next  higher  tenth  of  a  mile.  The 
amendment  at  Forest  City  Municipal 
Airport,  lA,  will  provide  additional 
controlled  airspace  for  aircraft  operating 
under  IFR  and  comply  with  the  criteria 
of  FAA  Order  7400.2D.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9E, 
dated  September  10.  1997,  and  effective 
September  16,  1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
c:onfirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  mav  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  bv  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 


as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Comments  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-30."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follow^s: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71 .1  of  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6005     Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
*  *  *  *  * 

ACE  lA  E5  Forest  City,  LA  [Revised] 

Forest  City  Municipal  Airport,  lA 

(lat.  43='14'05"N.,  long.  93°37'27"  W.) 
Forest  City  NDB 

(lat.  43°14'07"  N,  long.  93°37'16"  VV.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.9-mile 
radius  of  the  Forest  City  Municipal  Airport 
and  within  2.6  miles  each  side  of  the  162° 
bearing  from  the  Forest  City  NDB  extending 
from  the  6.9-mile  radius  to  7.4  miles 
southeast  of  the  airport. 
***** 

Issued  in  Kansas  City,  .MO,  on  July  28, 
1998. 

Jack  L.  Skelton, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  98-21474  Filed  8-10-98;  8:45  am] 
BILLING  CODE  49tO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ACE-31] 

Amendment  to  Class  E  Airspace; 
Spencer,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 


SUMMARY:  This  action  amends  Class  E 
airspace  area  at  Spencer  Municipal 
Airport,  Spencer,  lA.  A  review  of  the 
Class  E  airspace  area  for  Spencer 
Municipal  Airport  indicates  it  does  not 
comply  with  the  criteria  for  700  feet 
Above  Ground  Level  (ACL)  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400.2D.  The 
Class  E  airspace  area  has  been  enlarged 
to  conform  to  the  criteria  of  FAA  Order 
7400. 2D. 

In  addition,  a  minor  revision  to  the 
geographic  coordinates  of  the  Airport 
Reference  Point  (ARP)  is  included  in 
this  document.  The  intended  effect  of 
this  rule  is  to  provide  additional 
controlled  Class  E  airspace  for  aircraft 
operating  under  Instrument  Flight  Rules 
(IFR),  comply  with  the  criteria  of  FAA 
Order  7400. 2D,  and  revise  the  ARP 
coordinates. 

DATES:  Effective  date:  0901  UTC, 
December  3,  1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  25,  1998. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch.  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration.  Docket  Number  98- 
ACE-31,  601  East  12th  Street,  Kansas 
City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  [-"riday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division. 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspace  at  Spencer,  lA.  A 
review  of  the  Class  E  airspace  for 
Spencer  Municipal  Airport  indicates  it 
does  not  meet  the  criteria  for  700  feet 
AGL  airspace  required  for  diverse 
departures  as  specified  in  FAA  Order 
7400. 2D.  The  criteria  in  FAA  Order 
7400. 2D  for  an  aircraft  to  reach  1200  feet 
AGL  is  based  on  a  standard  climb 
gradient  of  200  feet  per  mile  plus  the 
distance  from  the  ARP  to  the  end  of  the 
outermost  runway.  Any  fractional  part 
of  a  mile  is  converted  to  the  next  higher 
tenth  of  a  mile. 

In  addition,  the  Class  E  airspace  area 
includes  a  minor  revision  to  the 


geographic  coordinates  of  the  ARP.  The 
amendment  at  Spencer  Municipal 
Airport,  lA,  will  provide  additional 
airspace  for  aircraft  operating  under  IFR. 
comply  with  the  criteria  of  FAA  Order 
7400. 2'D,  and  revise  the  ARP 
coordinates.  The  area  will  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  abo\'e  the 
surface  of  the  earth  are  published  in 
paragraph  600.5  of  F.\A  Order  7400. 9E, 
dated  September  10.  1997.  and  effective 
September  16,  1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and.  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
fiight  operations  by  designating  an  area 
where  VFR  pilots  mav  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  esporiallv  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  .After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking. 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
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received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-31."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory>. 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  lA  E5     Spencer,  LA  [Revised] 

Spencer  .Municipal  Airport,  lA 

(Lat.  43°09'56"N,  long.  95°12'10"\V.) 
Spencer  VOR/DME 

(Lat.  43°09'44"N,  long.  95''12'04"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-niile 
radius  of  the  Spencer  Municipal  Airport  and 
within  3.5  miles  each  side  of  the  122°  radial 
of  the  Spencer  VOR/DME  extendmg  from  the 
6.6-mile  radius  to  10.8  miles  southeast  of  the 
airport  and  within  3.5  miles  each  side  of  the 
314°  radial  of  the  Spencer  VOR/DME 
extending  from  the  6.6-mile  radius  to  7.4 
miles  northwest  of  the  airport. 
***** 

Issued  in  Kansas  City,  MO,  on  July  28, 
1998. 

Jack  L.  Skelton, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

(FR  Doc.  98-21473  Filed  8-10-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-34] 

Establishment  of  Class  E  Airspace; 
Tioga,  ND 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Tioga,  ND.  A  Global 


Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  (Rwy)  30  has  been  developed 
for  Tioga  Municipal  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL),  and 
controlled  airspace  extending  upward 
from  1200  AGL,  is  needed  to  contain 
aircraft  executing  the  approach.  This 
action  creates  controlled  airspace  at  and 
nearby  Tioga  Municipal  Airport  to 
accommodate  the  approach. 
EFFECTIVE  DATE:  0901  UTC,  October  8, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Wednesday,  June  3,  1998,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
establish  Class  E  airspace  at  Tioga,  ND 
(63  FR  30157).  The  proposal  was  to  add 
controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  and  upward 
from  1200  feet  AGL  to  contain 
Instrument  Flight  Rules  (IFR)  operations 
in  controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  wnritten 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10, 
1997,  and  effective  September  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Tioga, 
ND,  to  accommodate  aircraft  executing 
the  proposed  GPS  Rwy  30  SIAP  at  Tioga 
Municipal  Airport  by  creating 
controlled  airspace  at  and  nearby  the 
airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL,  and 
controlled  airspace  extending  upward 
from  1200  feet  AGL,  is  needed  to 
contain  aircraft  executing  the  approach. 
The  area  would  be  depicted  on 
appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
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body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565, 3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in- 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  ND  E5    Tioga,  ND  [New] 

Tioga  Municipal  Airport.  ND 

(Lat.  48°22'30"N..  long.  102''53'51"W.) 
Minot  .AFB,  ND 

(Lat.  48°24'56"N..  long.  101°21'28"VV.) 
Williston  VORTAC 

(Lat.  48°15'12"N.,  long.  103°45'02"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-niile 
radius  of  the  Tioga  Municipal  Airport  and 
that  airspace  within  2  miles  either  side  of  the 
133°  bearing  from  the  Tioga  Municipal 
Airport  extending  from  the  6.7-mile  radius  to 
9.4  miles  southeast  of  the  airport;  and  that 
airspace  extending  upward  from  1,200  feet 
above  the  surface  bounded  on  the  north  by. 
latitude  49°00'00"N.,  on  the  east  by  the  47.0- 


mile  radius  of  Minot  AFB,  on  the  south  by 
V-430.  on  the  southwest  by  the  21.8-mile 
radius  of  the  Williston  VORTAC  and  on  the 
west  by  the  north  Dakota/Montana  state 
boundary'. 
***** 

Issued  in  Des  Plaines,  Illinois  on  )jly  29, 
1998. 
Richard  K.  Petersen, 

Acting  Assistant  Manager.  Air  Traffic 
Division. 

[FR  Doc.  98-21472  Filed  8-10-98;  8:45  am] 
BILUNG  CODE  4giO-13-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1610 

Policy  Statement— Reasonable  and 
Representative  Testing  To  Assure 
Compliance  With  The  Standard  for  the 
Flammabllity  of  Clothing  Textiles 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Interpretation  and  policy 

statement;  final  rule. 

summary:  The  U.S.  Consumer  Product 
Safety  Commission  (CPSC)  issues  this 
guidance  to  notify  manufacturers, 
importers,  distributors,  and  retailers  of 
fabric  and  garments  of  factors  that  the 
Commission  considers  in  deciding 
whether  to  seek  civil  penalties  for 
violations  of  the  Standard  for  the 
Flammabllity  of  Clothing  Textiles 
(General  Wearing  Apparel),  16  CFR  part 
1610. 

DATES:  Effective  August  11,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Borsari,  Compliance  Officer, 
Office  of  Compliance,  Consumer" 
Product  Safety  Commission, 
Washington.  DC  20207;  telephone  (301) 
504-0608,  extension,  1370  or  e-mail 
mborsari@cpsc.gov. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

The  U.S.  Consumer  Product  Safety 
Commission  (CPSC)  issues  the  following 
policy  statement  to  provide  guidance  to 
manufacturers,  importers,  distributors, 
and  retailers  of  factors  the  Commission 
considers  in  deciding  whether  to  seek 
civil  penalties  for  violations  of  the 
Standard  for  the  Flammability  of 
Clothing  Textiles  (General  Wearing 
Apparel).  CPSC  adds  this  policy 
statement  as  Section  1610.62  of  Subpart 
C  of  Part  1610,  Chapter  II,  Title  16.  Code 
of  Federal  Regulations.  Since  this 
document  is  interpretative  and  a  general 
statement  of  policy,  it  is  exempt  from 
the  requirement  of  5  U.S.C.  553(b)  for  a 
general  notice  of  proposed  rulemaking 


and  from  the  requirement  of  5  U.S.C. 
553(c)  for  an  opportunity  for  public 
comments.  It  is  also  exempt  from  the 
requirement  of  5  U.S.C.  553(d)  for  a  30- 
day  delay  in  the  effective  date  of  the 
policy.  Accordingly,  the  policv  will 
become  effective  August  11.  1998. 

Applicable  Executive  Orders  and 
Statutes 

This  policy  has  been  evaluated  for 
federalism  implications  in  accordance 
with  Executive  Order  No.  12,612,  and 
the  policy  raises  no  substantial 
federalism  concerns. 

The  policy  has  also  been  evaluated 
under  Executive  Order  No.  12.898,  and 
it  does  not  have  any  of  the  exclusionary- 
effects  specified  in  that  order. 

The  policy  also  has  been  evaluated 
under  Executive  Order  No.  12,988.  The 
policy  is  not  a  "fiammability  standard 
or  other  regulation  for  a  fabric,  related 
material,  or  product"  that  would  have  a 
preemptive  effect  under  15  UJS.C.  1203. 

The  policy  is  not  expected  to  have 
any  environmental  effects.  Therefore,  an 
environmental  assessment  is  not 
required. 

The  policy  is  not  a  '"covered 
regulatory  action"  as  that  term  is 
defined  in  Executive  Order  No.  13.045. 

This  policv  is  not  a  "rule"  as  defined 
in  5  U.S.C.  804(3).  Accordingly.  5  U.S.C. 
801-808  does  not  require  a  report  to 
Congress. 

List  of  Subjects  in  16  CFR  Part  1610 

Clothing,  Consumer  protection. 
Flammable  materials.  Reporting  and 
recordkeeping  requirements.  Textiles, 
Warranties. 

For  the  reasons  set  forth  in  the 
preamble,  the  CPSC  amends  16  CFR  part 
1610  as  follows: 

PART  1610— STANDARD  FOR  THE 
FLAMMABILITY  OF  CLOTHING 
TEXTILES 

1.  The  authority  citation  for  part  1610 
is  amended  to  read  as  follows: 

Authority:  16  U.S.C.  1191-1204. 

2.  Add  §  1610.62  to  read  as  follows: 

§  1610.62    Reasonable  and  representative 
testing  to  assure  compliance  with  the 
standard  for  the  clothing  textiles. 

(a)  Background.  (1)  The  CPSC 
administers  the  Flammable  Fabrics  Act 
(FFA),  15  U.S.C.  1191-1204.  Under  the 
FFA,  among  other  things,  the 
Commission  enforces  the  Flammability 
Standard  for  Clothing  Textiles  (the 
"general  wearing  apparel  standard"'),  16 
CFR  Part  1610.  That  standard 
establishes  requirements  for  the 
flammability  of  clothing  and  textiles 
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intended  to  be  used  for  clothing 
(hereinafter  "textiles"). 

(2)  The  general  wearing  apparel 
standard  applies  both  to  fabrics  and 
finished  garments.  The  standard 
provides  methods  of  testing  the 
flammability  of  textiles,  and  sets  forth 
the  requirements  that  textiles  must  meet 
to  be  classified  into  one  of  three  classes 
of  flammabilitv  (classes  1,  2  and  3).  16 
CFR  1610.2.  class  1  textiles,  those  that 
exhibit  normal  flammability,  are 
acceptable  for  use  in  clothing.  16  CFR 
1610.3(a)(1).  Class  2  te.xtiles.  apphcable 
only  to  raised  fiber  surfaces,  are 
considered  to  be  of  intermediate 
flammabilitv,  but  may  be  used  in 
clothing.  16  CFR  16lb.3(a)(2).  Finally, 
class  3  textiles,  those  that  exhibit  rapid 
and  intense  burning,  are  dangerously 
flammable  and  mav  not  be  used  in 
clothing.  16  CFR  1610.3(a)(3).  The 
manufacture  for  sale,  offering  for  sale, 
importation  into  the  U.S.,  and 
introduction  or  delivery  for  introduction 
of  Class  3  articles  of  wearing  apparel  are 
among  the  acts  prohibited  by  section 
3(a)  of  the  FFA.  l,=j  U.S.C.  li92(a). 

(3)  CPSC  currently  uses  retail 
surveillance,  attends  appropriate  trade 
shows,  follows  up  on  reports  of 
noncompliance  and  previous  violations, 
and  works  with  U.S.  Customs  in  an 
effort  to  find  textiles  that  violate  CPSC's 
standards.  The  Commission  has  a 
number  of  enforcement  options  to 
address  prohibited  acts.  These  include 
bringing  seizure  actions  in  federal 
district  court  against  violative  textiles, 
seeking  an  order  through  an 
administrative  proceeding  that  a  firm 
cease  and  desist  from  selling  violative 
garments,  pursuing  criminal  penalties, 
or  seeking  the  imposition  of  civil 
penalties  for  "knowing"  violations  of 
the  FFA.  Of  particular  relevance  to  the 
latter  two  remedies  are  whether 
reasonable  and  representative  tests  were 
performed  demonstrating  that  a  textile 
or  garment  meets  the  flammabilitv 
standards  for  general  wearing  apparel. 
Persons  who  willfully  violate 
flammability  standards  are  subject  to 
criminal  penalties. 

(4)  Section  8(a)  of  the  FFA.  15  U.S.C. 
1197(a),  exempts  a  firm  from  the 
imposition  of  criminal  penalties  if  the 
firm  establishes  that  a  guaranty  was 
received  in  good  faith  signed  by  and 
containing  the  name  and  address  of  the 
person  who  manufactured  the 
guarantied  wearing  apparel  or  textiles  or 
from  whom  the  apparel  or  textiles  were 
received.  A  guaranty  issued  by  a  person 
who  is  not  a  resident  of  the  United 
States  may  not  be  relied  upon  as  a  bar 

to  prosecution.  16  CFR  1608.4.  The 
guaranty  must  be  based  on  the 
exempted  types  of  fabrics  or  on 


reasonable  and  representative  tests 
showing  that  the  fabric  covered  by  the 
guaranty  or  used  in  the  wearing  apparel 
covered  by  the  guaranty  is  not  so  highly 
flammable  as  to  be  dangerous  when 
worn  by  individuals,  i.e.,  is  not  a  class 
3  material.!  Under  16  CFR  1610.37,  a 
person,  to  issue  a  guaranty,  should  first 
evaluate  the  type  of  fabric  to  determine 
if  it  meets  testing  exemptions  (16  CFR 
1610.37(d));  ^  if  not,  the  person  issuing 
the  guaranty  must  devise  and 
implement  a  program  of  reasonable  and 
representative  tests  to  support  the 
guaranty.  The  number  of  tests  and 
frequency  of  testing  is  left  to  the 
discretion  of  that  person,  but  at  least 
one  test  is  required. 

(5)  In  determining  whether  a  firm  has 
committed  a  "knowing"  violation  of  a 
flammability  standard  that  warrants 
imposition  of  a  civil  penalty,  the  CPSC 
considers  whether  the  firm  had  actual 
knowledge  that  its  products  violated  the 
fiammability  requirements.  The  CPSC 
also  considers  whether  the  firm  should 
be  presumed  to  have  the  knowledge  that 
would  be  possessed  by  a  reasonable 
person  acting  in  the  circumstances, 
including  knowledge  that  would  have 
been  obtainable  upon  the  exercise  of 
due  care  to  ascertain  the  truth  of 
representations.  15  U.S.C.  1194(e).  The 
existence  of  results  of  fiammability 
testing  based  on  a  reasonable  and 
representative  program  and,  in  the  case 
of  tests  performed  by  another  entity 
(such  as  a  guarantor),  the  steps,  if  any, 
that  the  firm  took  to  verify  the  existence 
and  reliability  of  such  tests,  bear 
directly  on  whether  the  firm  acted 
reasonably  in  the  circumstances. 

fb)  Applicability.  (1)  When  tested  for 
fiammability,  a  small  number  of  textile 
products  exhibit  variability  in  the  test 
results;  that  is,  even  though  they  may 
exhibit  class  1  or  class  2  burning 
characteristics  in  one  test,  a  third  test 
may  result  in  a  class  3  failure.  Violative 
products  that  the  Commission  has 
discovered  since  1994  include  sheer 
100%  rayon  skirts  and  scarves;  sheer 
100%  silk  scarves;  100%  rayon  chenille 
sweaters;  rayon/nylon  chenille  and  long 
hair  sweaters;  polyester/cotton  and 
100%  cotton  fieece/sherpa  garments, 
and  100%  cotton  terrv  cloth  robes. 


'  The  person  proffering  a  guaranty  to  the 
Commission  must  also  not,  by  further  processing, 
have  affected  the  flammability  of  the  fabric,  related 
material  or  product  covered  by  the  guaranty  that 
was  received. 

■^  Some  textiles  never  exhibit  unusual  burning 
characteristics  and  need  not  be  tested.  16  CFR 
1610.37(d).  Such  textiles  include  plain  surface 
fabrics,  regardless  of  fiber  content,  weighing  2.6  oz. 
or  more  per  sq.  yd.,  and  plain  and  raised  surface 
fabrics  made  of  acrylic,  modacrylic.  nylon,  olefin, 
polyester,  wool,  or  any  combination  of  these  fibers, 
regardless  of  weight. 


Since  August  1994,  there  have  been  21 
recalls  of  such  dangerously  flammable 
clothing,  and  six  retailers  have  paid 
civil  penalties  to  settle  Commission  staff 
allegations  that  they  knowingly  sold 
garments  that  violated  the  general 
wearing  apparel  standard. 

(2)  The  violations  and  resulting 
recalls  and  civil  penalties  demonstrate 
the  critical  necessity  for  manufacturers, 
distributors,  importers,  and  retailers  to 
evaluate,  prior  to  sale,  the  fiammability 
of  garments  made  from  the  materials 
described  above,  or  to  seek  appropriate 
guaranties  that  assure  that  the  garments 
comply.  Because  of  the  likelihood  of 
variable  fiammability  in  the  small  group 
of  textiles  identified  above,  one  test  is 
insufficient  to  assure  reasonably  that 
these  products  comply  with  the 
flammability  standards.  Rather,  a  person 
seeking  to  evaluate  garments  made  of 
such  materials  should  assure  that  the 
program  tests  a  sufficient  number  of 
samples  to  provide  adequate  assurance 
that  such  textile  products  comply  with 
the  general  wearing  apparel  standard. 
The  number  of  samples  to  be  tested,  and 
the  corresponding  degree  of  confidence 
that  products  tested  will  comply,  are  to 
be  specified  by  the  individual  designing 
the  test  program.  However,  in  assessing 
the  reasonableness  of  a  test  program,  the 
Commission  staff  will  specifically 
consider  the  degree  of  confidence  that 
the  program  provides. 

(c)  Suggestions.  The  following  are 
some  suggestions  to  assist  in  complying 
with  the  general  wearing  apparel 
standard: 

(1)  Purchase  fabrics  or  garments  that 
meet  testing  exemptions  listed  in  16 
CFR  1610.37(d).  (If  buyers  or  other 
personnel  do  not  have  skills  to 
determine  if  the  fabric  is  exempted,  hire 
a  textile  consultant  or  a  test  lab  for  an 
evaluation.) 

(2)  For  fabrics  that  are  not  exempt, 
conduct  reasonable  and  representative 
testing  before  cutting  and  sewing,  using 
standard  operating  characteristic  curves 
for  acceptance  sampling  to  determine  a 
sufficient  number  of  tests. 

(3)  Purchase  fabrics  or  garments  that 
have  been  guarantied  and/or  tested  by 
the  supplier  using  a  reasonable  and 
representative  test  program  that  uses 
standard  operating  characteristic  curves 
for  acceptance  sampling  to  determine  a 
sufficient  number  of  tests.  Firms  should 
also  receive  and  maintain  a  copy  of  the 
guaranty. 

(4)  Periodically  verify  that  your 
suppliers  are  actually  conducting 
appropriate  testing. 
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Dated:  August  5,  1998. 
Sadye  Dunn, 

Secretary  to  the  Commission. 
[FR  Doc.  98-21387  Filed  8-10-98;  8:45  am) 

BILUNG  CODE  63S5-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Daig  Administration 

21  CFR  Part  814 

[Docket  No.  98N-0168] 

Medical  Devices;  30-Oay  Notices  and 
135-Day  PMA  Supplement  Review 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Direct  final  rule;  withdrawal. 

summary:  The  Food  and  Drug 
Administration  (FDA)  published,  in  the 
Federal  Register  of  April  27,  1998  (63 
FR  20530),  a  direct  final  rule  to 
implement  the  amendments  to  the 
premarket  approval  provisions  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA).  The  comment  period 
closed  on  July  13,  1998.  FDA  is 
withdrawing  the  direct  final  rule 
because  the  agency  received  significant 
adverse  comment. 

DATES:  The  direct  final  rule  published  at 
63  FR  20530,  April  27,  1998,  is 
withdrawn  on  August  11,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  M.  Poneleit,  Center  for  Devices 
and  Radiological  Health  (HFZ-402), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2186. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  the  direct  final  rule 
published  on  April  27,  1998,  at  63  FR 
20530  is  withdrawn. 

Dated:  August  5,  1998. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

|FR  Doc.  98-21470  Filed  8-10-98;  8:45  am) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  250  and  253 
RIN  1010-AC33 

Oil  Spill  Financial  Responsibility  for 
Offshore  Facilities 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  final  regulation 
establishes  new  requirements  for 
demonstrating  oil  spill  financial 
responsibility  (OSFR)  for  removal  costs 
and  damages  caused  by  oil  discharges 
and  substantial  threats  of  oil  discharges 
from  oil  and  gas  exploration  and 
production  facilities  and  associated 
pipelines.  This  rule  applies  to  the  Outer 
Continental  Shelf  (OCS).  State  waters 
seaward  of  the  line  of  ordinary  low 
water  along  that  portion  of  the  coast  that 
is  in  direct  contact  with  the  open  sea. 
and  certain  coastal  inland  waters.  This 
rule  implements  the  authoritv  of  the  Oil 
Pollution  Act  (OPA)  of  1990.' 

DATES:  This  final  regulation  is  effective 
October  13,  1998.  However,  the 
information  collection  aspects  of  this 
rule  will  not  become  effective  until 
approved  by  the  Office  of  Management 
and  Budget  (OMB).  MMS  will  publish  a 
document  at  that  time  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  VVaddell,  Adjudication  Unit 
Supervisor,  at  (504)  736-1710. 

SUPPLEMENTARY  INFORMATION:  Title  I  of 
OPA  (33  U.S.C.  2701  et  seq.),  as 
amended  by  section  1125  of  the  Coast 
Guard  Authorization  Act  of  1996  (Pub. 
L.  104-324),  provides  at  section  1016 
that  parties  responsible  for  offshore 
facilities  must  establish  and  maintain 
OSFR  for  those  facilities  according  to 
methods  determined  acceptable  to  the 
President.  Section  1016  supersedes  the 
OSFR  provisions  of  the  Outer 
Continental  Shelf  Lands  Act  (OCSLA). 
The  Executive  Order  (E.O.) 
implementing  OPA  (E.O.  12777;  October 
18.  1991)  assigned  the  OSFR 
certification  function  to  the  Department 
of  the  Interior  (DOI).  The  Secretary  of 
the  Interior,  in  turn,  delegated  this 
function  to  MMS. 

This  regulation  replaces  the  current 
OSFR  regulation  at  33  CFR  part  135, 
which  was  wxitten  to  implement  the 
OCSLA.  The  OCSLA  regulation  is 
limited  to  facilities  located  in  the  OCS 
and  sets  the  amount  of  OSFR  that  must 
be  demonstrated  by  responsible  parties 
at  $35  million.  The  regulation  published 


today  covers  both  the  OCS  and  certain 
State  waters.  The  regulation  requires 
responsible  parties  to  demonstrate  as 
much  as  $150  million  in  OSFR  if  MMS 
determines  that  it  is  justified  by  the 
risks  from  potential  oil  spills  from 
covered  offshore  facilities  (COFs). 

The  minimum  amount  of  OSFR  that 
must  be  demonstrated  is  $35  million  for 
COFs  located  in  the  OCS  and  $10 
million  for  COFs  located  in  State  waters. 
The  regulation  provides  an  exemption 
for  persons  responsible  for  facilities 
having  a  potential  worst  case  oil-spill 
discharge  of  1.000  barrels  (bbls)  or  less, 
unless  the  risks  posed  bv  a  facility 
justify  a  lower  threshold  volume 

Background 

The  existing  OSFR  program  for 
offshore  facilities  was  developed  under 
Title  III  of  the  OCSLA  and  initially 
administered  by  the  U.S.  Coast  Guard 
(USCG).  OPA  replaced  and  rescinded 
the  OCSLA  OSFR  requirements. 
However,  section  1016(h)  of  OPA 
provides  that  any  regulation  relating  to 
OSFR  remains  in  force  until  superseded 
by  a  new  regulation  issued  under  OP.\. 
The  OSFR  regulations  for  offshore 
facilities  in  the  OCS  (33  CFR  part  135) 
will  be  phased  out  according  to  the 
timetable  specified  in  §  253  44. 

The  Secretarv-  of  Transportation  has 
authority  for  vessel  oil  pollution 
financial  responsibility,  and  the  USCG 
regulates  the  oil-spill  financial 
resj^nsibility  program  for  vessels.  A 
mobTle  offshore  drilling  unit  (MODU)  is 
classified  as  a  vessel.  However,  a  well 
drilled  from  a  MODU  is  classified  as  an 
offshore  facility  under  this  rule. 

Upon  request  from  the  USCG,  MMS 
will  provide  available  information  for 
any  COF  involved  in  an  oil  pollution 
incident  (i.e..  oil-spill  discharge  or  a 
substantial  threat  of  a  discharge) 
including: 

(1)  The  lease,  permit,  or  right-of-use 
and  easement  (RUT)  for  the  area  in 
which  the  COF  is  located; 

(2)  The  designated  applicant  and 
guarantors  and  their  contacts  for  claims: 

(3)  U.S.  agents  for  ser\ice  of  process; 

(4)  Amounts  indemnified;  and 

(5)  List  of  all  responsible  parties. 

Analysis  of  Comments  on  the  Proposed 
Rule  and  Changes  for  the  Final  Rule 

A  Notice  of  Proposed  Rulemaking 
(NPR)  was  published  on  March  25.  1997 
(62  FR  14052-14079).  We  received  28 
written  comments.  We  also  received 
oral  comments  during  a  public 
workshop  on  the  proposed  rule  that 
MMS  sponsored  in  New  Orleans. 
Louisiana,  on  June  5.  1997.  Ail  of  the 
comments  were  considered  in 
developing  this  final  regulation.  The 
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rulemaking  issues  raised  in  the 
comments  and  the  MMS  responses  are 
presented  below. 

General  Applicability 

For  clarity  and  completeness,  we  have 
added  in  the  final  rule  a  definition  of 
"oil  spill  financial  responsibility." 
referred  to  by  the  acronym  "OSFR," 
which  is  used  throughout  the  rule.  It 
refers  to  the  requirements  of  section 
Itne  of  OPA  to  evidence  the  capability 
to  meet  one's  liabilities  under  Title  I  of 
OP.'\  for  removal  costs  and  damages,  as 
those  terms  are  defined  in  OPA.  The 
term  was  explained  in  the  preamble  to 
the  proposed  rule,  but  not  expressly 
defined  in  the  rule  itself. 

Types  of  Facilities — Several 
commenters  asked  us  to  clarify  whether 
their  facilities  are  covered  by  this  OSFR 
regulation.  The  types  of  facilities  that 
might  be  subject  to  MMS  OSFR  are 
specified  in  the  1996  amendments  to 
OPA.  They  include  offshore  facilities 
used  for  exploring  for.  drilling  for,  or 
producing  oil.  They  also  include 
facilities  other  than  vessels  that  are  used 
to  transport  oil  from  drilling, 
exploration,  or  production  facilities. 

Several  commenters  asked  us  to  verify 
that  shore-based  petroleum  terminals, 
refineries,  marinas,  and  appurtenances 
such  as  pipelines  are  not  subject  to  this 
regulation.  We  agree.  The  only  facilities 
that  can  be  COFs  under  this  rule  are 
those  used  for  exploring  for.  drilling  for, 
or  producing  oil,  and  facilities  used  to 
transport  oil  from  drilling,  exploration, 
or  production  facilities.  None  of  the 
facilities  identified  above  fits  these 
categories. 

One  commenter  asked  us  to  clarify 
that  a  pipeline  cannot  be  a  COF  unless 
it  is  connected  to  a  COF.  We  disagree. 
A  pipeline  can  be  a  COF  if  it  is  used  to 
transport  oil  from  a  facility  engaged  in 
oil  exploration,  drilling,  or  production. 
However,  that  facility  does  not  need  to 
be  located  within  the  geographic  area 
covered  by  this  rule  or  have  a  worst  case 
oil-spill  discharge  volume  greater  than 
1,000  bbls.  Thus,  your  pipeline  can  be 
a  COF,  even  if  the  exploration,  drilling, 
or  production  facility  to  which  it 
connects  is  not  a  COF.  As  noted  in  the 
previous  paragraph,  the  terminal  or 
other  shore-based  facility  to  which  the 
pipeline  connects  would  not  be  a  COF. 

One  commenter  asked  us  to  clarify 
how  this  regulation  applies  to  a  MODU. 
The  concern  was  that  the  wording  of  the 
proposed  definition  of  a  COF  is 
confusing  with  respect  to  a  MODU.  We 
agree.  It  is  important  that  we  make  clear 
the  distinction  between  a  MODU  and  a 
well  drilled  from  a  MODU.  A  MODU 
cannot  be  a  COF  under  this  regulation 
because  it  is  a  vessel.  The  OSFR  for  a 


vessel  is  covered  in  the  regulations 
administered  by  the  USCG  (see  33  CFR 
part  138).  However,  a  well  drilled  from 
a  MODU  may  be  a  COF  if  it  meets  all 
the  COF  criteria  listed  in  §  253.3.  The 
definition  of  COF  has  been  revised  for 
the  final  rule  to  clarify  that  a  well 
drilled  from  a  MODU'may  be  a  COF,  but 
that  a  MODU  is  not  a  COF.  The  revision 
incorporates  most  of  the  language 
suggested  by  the  commenter.  However, 
the  reference  to  MODU  has  been 
retained  to  emphasize  that  a  well  drilled 
from  a  MODU  may  be  a  COF. 

Matural  Gas  Condensate — Several 
natural  gas  interests  asserted  that 
facilities  producing  or  transporting 
natural  gas  condensate  should  not  be 
subject  to  OSFR  requirements  because 
condensate  is  not  oil.  Further,  one 
commenter  stated  that  applicability  of 
this  rule  to  a  facility  should  depend  on 
whether  the  facility  handles  condensate 
that  is  "recoverable"  (i.e.,  possible  to 
remove  from  the  water  before  it  becomes 
highly  dispersed  or  evaporates  into  the 
atmosphere). 

We  disagree  with  both  comments. 
Condensate  is  petroleum,  and  petroleum 
is  expressly  included  in  OPA's  statutory 
definition  of  oil.  As  such,  facilities  that 
handle  condensate  must  be  addressed 
by  this  regulation.  This  makes  practical 
sense  because  condensates  exhibit 
properties  that  could  cause  damages 
that  are  subject  to  claims  under  the 
OPA,  even  if  the  condensate  discharge 
leading  to  the  claim  is  difficult  to 
"recover."  Therefore,  you  must 
demonstrate  OSFR  for  any  facility  that 
handles  condensate  if  it  meets  the  COF 
criteria  included  in  §  253.3. 

One  commenter  said  that  we  should 
exclude  gas  condensate  from  our 
definition  of  oil  because  the  Department 
of  Transportation  (EKDT)  did  not  include 
condensate  in  the  oil  definition  used  for 
its  OPA-based  regulation  on  response 
plans  for  onshore  oil  pipelines.  We  do 
not  agree.  The  OSFR  rule  implements 
the  OPA  requirement  that  valid  claims 
resulting  from  an  oil-spill  discharge  are 
paid  by  the  person(s)  responsible  for  the 
discharge.  As  explained  in  the  previous 
paragraph,  we  have  determined  that 
condensate  is  a  form  of  petroleum  that 
is  covered  under  OPA.  Further,  there  is 
ample  evidence  that  condensate 
discharges  can  cause  damages  which  are 
compensable  under  the  Act.  Thus,  it  is 
appropriate  for  MMS  to  apply  OSFR 
requirements  to  a  facility  that  handles 
condensate,  if  the  facility  satisfies  the 
COF  criteria  specified  in  §  253.3. 
Whether  it  is  either  necessary  or 
practical  to  require  plans  to  respond  to 
condensate  discharges  is  a  matter  that  is 
beyond  the  scope  of  this  rulemaking. 


Private  Lands — One  commenter 
offered  that  this  rule  should  not  apply 
to  facilities  located  on  private  property. 
We  disagree,  because  OPA's  definition 
of  a  responsible  party  for  an  offshore 
facility  applies  to  a  person  who  holds  a 
lease,  permit,  or  RUE  granted  under 
applicable  state  law,  regardless  of  the 
identity  of  the  grantor. 

Covered  Offshore  Facility 

Facility — One  commenter  asked  us  to 
clarify  what  the  term  "facility"  means. 
The  proposed  regulation  characterized  a 
facility  as  any  structure  or  group  of 
structures  (including  wells),  etc.  The 
commenter's  question  is  whether  a 
single  facility  can  represent  more  than 
one  COF.  The  commenter  cited  an 
example  in  which  a  production  facility 
might  have  an  oil  storage  capacity 
greater  than  1,000  bbls,  and  one  or  more 
wells  with  a  worst  case  oil-spill 
discharge  of  greater  than  1,000  bbls. 

A  single  facility  cannot  constitute 
more  than  one  COF.  Although  an  oil 
production  facility  may  have  several 
components  each  with  a  worst  case  oil- 
spill  discharge  potential  of  greater  than 
1,000  bbls,  it  is  the  facility,  rather  than 
its  components,  that  is  the  COF.  The 
components  of  a  facility  include  a 
pipeline  connected  to  the  production 
structure,  unless  the  pipeline  is  located 
on  a  RUE.  However,  a  structure-related 
well  that  is  completed  at  a  remote 
location  (e.g.,  satellite  well  completed  at 
the  seafloor)  may  be  considered  a 
discrete  facility  that  could  be  a  separate 
COF. 

In  determing  the  worst  case  oil-spill 
discharge  for  a  COF,  the  extent  that  a 
pipeline  connected  to  a  production 
structure  contributes  to  the  worst  case 
discharge  will  depend  on  the  potential 
for  a  structure  incident  to  cause  a 
discharge  from  the  pipeUne.  For 
example,  the  volume  of  the  potential 
discharge  from  a  connected  pipeline 
should  depend  on  the  use  and 
placement  of  flow-controlled  shutoff 
devices  in  the  pipeline.  This  approach 
is  consistent  with  the  MMS  response 
planning  regulation  which  requires  you 
to  sum  the  volumes  of  all  the  platform 
components  that  might  discharge  oil.  If 
the  rule  allowed  you  to  separately 
consider  the  COF  potential  of  each 
platform  component,  it  would  ignore 
the  potential  for  the  failure  of  one 
component  to  lead  to  the  failure  of 
others.  This  would  not  be  consistent 
with  the  purposes  of  OPA  because  the 
volume  of  a  discharge  from  a  facility 
caused  by  multiple  component  failures 
would  be  greater  than  the  worst  case  oil- 
spill  discharge  volume  calculated  for 
any  individual  component.  We  have 
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revised  the  COF  definition  to  clarify  this 
issue  (see  §253.3). 

Geography — Another  factor  you  must 
consider  in  determining  whether  your 
facility  is  a  COF  is  its  location. 
According  to  the  statute,  the  OSFR 
requirement  applies  to  the  OCS,  State 
waters  seaward  of  the  coastline  (see  the 
definition  at  §  253.3),  and  coastal  inland 
waters,  like  bays  and  estuaries,  that  lie 
seaward  of  the  line  of  ordinary  low 
water  along  that  portion  of  the  coast  that 
is  not  in  direct  contact  with  the  open 
sea.  The  proposed  rule  described  the 
area  covered  by  OSFR  as  an  area  along 
the  coast,  affected  by  the  tides,  and 
submerged  even  during  low  tide.  To 
determine  the  landward  lim.it  of  this 
area,  we  considered  two  options: 
include  all  submerged  coastal  areas 
subject  to  tidal  influence:  or  those 
within  a  band  50  to  100  miles  inland 
from  the  coast.  We  proposed  the  first 
option  and  asked  for  comments  on  both 
options. 

Commenters  expressed  concerns  that 
the  proposed  options  arbitrarily  and 
inappropriately  included  areas  that  lie 
too  far  inland  from  the  coast  and  were 
not  limited  to  bays  and  estuaries  as 
suggested  in  OPA.  Also,  the  commenters 
asked  us  to  limit  OSFR  jurisdiction  to 
inland  waters  that  open  to  the  sea.  One 
commenter  asked  MMS  to  develop  a 
map  showing  the  inland  jurisdictional 
limit  because  it  would  be  difficult  for 
you  to  determine  whether  a  facility 
located  in  an  inland  area  is  covered  by 
the  rule. 

In  recognition  of  arguments  presented 
in  the  comments,  we  reviewed  our 
interpretations  of  the  statutory  language 
"along  the  coast"  and  "coastal  inland 
waters."  Although  we  do  not  accept  that 
OSFR  jurisdiction  should  be  limited  to 
the  extent  suggested  by  some 
commenters,  we  agree  that  it  is 
appropriate  to  limit  the  inland  areas 
described  in  the  proposed  rule  based  on 
the  following  considerations. 

There  are  no  applicable  statutorv 
definitions  for  the  phrases  "along  the 
coast"  and  "coastal  inland  waters."  As 
such,  there  is  no  specific  guidance  for 
identifying  inland  areas  that  should  be 
subject  to  this  rule.  The  only  specific 
geographic  alternative  offered  in  the 
comments  was  to  limit  OSFR  coverage 
to  areas  that  share  a  common  border 
with  the  "coastline,"  as  defined  in  the 
Submerged  Lands  Act.  We  did  not 
accept  this  alternative  because  it  does 
not  include  any  inland  waters  that  are 
not  in  direct  contact  with  the  open  sea. 
Instead,  we  relied  on  our  assessment  of 
the  intent  of  OPA  to  establish  the 
geographic  scope  of  the  offshore  facility 
OSFR  program. 


The  common  definition  of  coast  is  the 
land  next  to  the  sea.  or  seashore.  Thus, 
it  is  reasonable  for  us  to  interpret  "along 
the  coast"  to  mean  along  the  seashore, 
which  forms  the  boundary  between  the 
land  and  the  sea.  The  seaward  extent  of 
the  seashore  is  depicted  on  maps  as  a 
line:  the  shoreline.  We  believe  it  is 
reasonable  to  interpret  "coastal  inland 
waters"  to  mean  the  submerged  area 
that  is  located  near  the  shoreline  but 
not  considered  part  of  the  open  sea.  To 
help  us  more  precisely  define  the  types 
of  submerged  areas  that  should  be 
covered,  the  statute  includes  the 
examples  of  "bays  and  estuaries." 
Therefore,  we  believe  that  the  intent  of 
OPA  is  met  by  limiting  the  scope  of  this 
rule  to  bodies  of  water  which,  like  bays 
and  estuaries,  are  indentations  of  the 
coastline,  and  which  connect  with  the 
open  sea,  either  directly  or  through  one 
or  more  other  bays. 

It  is  also  practical  to  use  the  U.S. 
Geological  Suryey  (USGS)  Geographic 
Names  Information  System  (GNIS)  to 
identify  specific  submerged  areas  that 
should  be  subject  to  the  rule.  The  GNIS 
contains  a  submerged  feature  class, 
"bay."  that  includes  the  types  of 
features  we  think  OPA  intended  for 
OSFR  purposes.  The  GNIS  is  the 
federally  recognized  .source  of 
geographic  names  for  all  known  places, 
features,  and  areas  in  the  U.S.  that  are 
identified  by  a  proper  name.  Each 
feature  is  loc:ated  by  State,  county,  and 
geographic  coordinates;  and  referenced 
to  the  appropriate  USGS  topographic 
map  on  which  it  appears.  The  GNIS  bay 
feature  class  is  defined  as  an 
"indentation  of  a  coastline  or  shoreline 
enclosing  a  part  of  a  body  of  water:  a 
body  of  water  partly  surrounded  by 
land."  The  features  in  the  G.NIS  bay 
class  include  the  bays  and  estuaries 
cited  in  OPA  as  examples  of  the  types 
of  water  bodies  that  should  be  covered 
by  this  rule.  Other  features  in  the  bay 
class  include  arm.  bight,  cove,  gulf, 
inlet,  and  sound. 

It  is  also  practical  to  use  USGS 
topographic  maps  to  identify  the 
shoreline  and  the  submerged  areas 
subject  to  OSFR  because  both  are 
depicted  on  USGS  maps,  the  USGS 
established  and  maintains  the  national 
mapping  standards,  and  USGS  maps  are 
readily  available  to  the  public.  Thus,  we 
have  defined  the  limits  of  the  coastal 
inland  areas  subject  to  OSFR  using 
specific  USGS  maps,  and  those  maps  are 
listed  in  the  Appendix. 

The  USGS  produces  topographic 
maps  of  various  scales  for  each  State. 
We  chose  scales  of  1:63,360  (15-minute 
quadrangle)  for  Alaska  and  1:24,000 
(7.5-minute  quadrangle)  for  all  other 
States  because  these  are  the  map  scales 


used  for  the  GNIS.  The  specific  maps 
included  in  the  Appendix  were  c:hosen 
because  they  depict  areas  proximate  to 
the  shoreline,  where  oil  and  gas 
facilities  exist  now  or  may  be  placed  in 
the  foreseeable  future.  The  maps  lif*ted 
in  the  Appendix  depict  a  narrow  band 
along  the  coast  that  extends 
approximately  20  miles  inland  for 
Alaska  and  10  miles  inland  for  other 
States.  We  may  need  to  add  maps  to  the 
Appendix  if  we  determine  that 
additional  areas  along  the  coast  contain 
facilities  that  should  be  subject  to  this 
rule.  You  will  be  allowed  to  comment 
on  any  changes  before  we  add  maps  to 
the  list. 

For  OSFR  purposes,  the  area  within 
the  coastal  band  created  by  the  listed 
maps  is  limited  to  the  GNIS  bays 
depicted  on  the  maps.  The  data  on  GNIS 
bays  are  publicly  available  from  I'SGS 
in  formats  ranging  from  hard  copy 
reports  to  digital  data  on  the  Internet. 
For  clarity  we  included  definitions  for 
bay  and  GNIS  in  the  final  rule,  "^our 
facility  could  be  a  COF  if  it  is  located 
in  a  GNIS  bay  depicted  on  a  listed  map 
that  is  connected  to  the  sea  either 
directly  or  through  other  bays.  Where 
any  portion  of  a  bay  is  included  on  a 
listed  map,  this  rule  applies  to  the  entire 
bay.  .^Iso.  it  is  important  to  note  that  a 
feature's  name  does  not  nec;essaril\ 
indicate  which  GNIS  feature  class  it 
represents. 

U'or.s/  Case  Oil-spill  DischorsiP 
Calrulntinns — Many  commenters 
expressed  concerns  about  our  proposed 
method  for  calculating  the  worst  case 
oil-spill  discharge  volume  for  a  facility. 
The  greatest  concern  is  over  the  method 
we  prescribed  for  calculating  the  worst 
case  volume  for  a  well  located  seaward 
of  the  coastline.  The  proposed  rule 
requires  you  to  use  the  formula 
included  in  the  MMS  regulation  on 
Response  Plans  for  Facilities  Located 
Seaward  of  the  Coast  Line  (see  §253.14). 
The  commenters  asked  us  to  clarif\  the 
relationship  between  a  planned  30-day 
response  to  uncontrolled  flow  from  a 
well  and  the  OSFR  worst  case  volume 
for  that  well.  The  commenters  assert 
that  it  would  be  inappropriate  to 
calculate  the  worst  case  volume  for  a 
well  by  multiplying  the  estimated  daily 
uncontrolled  discharge  rate  times  30 
days.  The  commenters  reason  that  it 
does  not  account  for  the  volume  of  oil 
that  would  be  recovered  during  those  30 
days  as  a  result  of  cleanup  efforts. 

We  reviewed  the  alternative  method 
offered  by  one  commenter  for 
calculating  the  worst  case  discharge  for 
a  facility.  That  method  subtracts  the 
volume  of  oil  assumed  to  be  recovered 
from  the  total  volume  discharged  from 
the  facility,  including  the  well.  In  effect. 
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it  eliminates  from  the  OSFR  dollar 
amount  calculation  all  of  the  oil  that  is 
recovered  during  cleanup.  We  disagree 
with  this  approach  because  it  does  not 
account  for  the  cost  associated  with 
recovering  the  oil.  The  purpose  of  OSFR 
is  to  ensure  that  the  designated 
applicant  is  able  to  pay  for  cleanup  as 
well  as  damages.  Also,  the  suggested 
alternative  does  not  consider  that  some 
damage  may  occur  before  the  oil  is 
removed  from  the  water.  As  such,  it 
would  be  inappropriate  to  subtract  the 
total  volume  of  oil  removed  from  the 
water  from  the  volume  used  to 
determine  an  appropriate  OSFR  dollar 
amount.  We  believe  that,  for  OSFR 
purposes,  the  worst  case  discharge  for  a 
well  should  account  for  a  portion  of  oil 
that  is  removed  from  the  water  during 
the  period  of  uncontrolled  flow  from  a 
well. 

In  response  to  the  comment  that  some 
allowance  should  be  made  for  oil  that  is 
recovered  during  cleanup,  the  final  rule 
incorporates  a  4-day  multiplier  which  is 
a  discounting  factor  that  you  must  use 
to  calculate  the  worst  case  oil-spill 
discharge  volume  for  a  well  located 
seaward  of  the  coastline.  It  is  based  on 
a  formula  that  fixes  the  daily  volume  of 
uncontrolled  flow  from  a  well  at  75 
percent  of  the  volume  calculated  for  the 
previous  dav.  For  example,  if  you 
determine  that  the  initial  daily  volume 
of  uncontrolled  flow  from  your  well  is 
1,000  bbls,  the  worst  case  volume 
attributed  to  the  second  dav  is  750  bbls, 
or  75  percent  of  the  first-dav  volume. 
Similarly,  the  volume  attributed  to  the 
third  day  is  about  565  bbls,  or  75 
percent  of  the  second-day  volume. 
When  this  algorithm  is  extended  to  30 
days,  the  sum  of  the  dailv  worst  case 
volumes  equals  approximately  4  times 
the  volume  discharged  on  the  first  day. 
Rather  than  asking  you  to  make  a 
complex  calculation  for  each  well,  the 
final  rule  only  requires  that  you 
multiply  the  worst  case  volume  for  the 
first  day  of  uncontrolled  flow  by  4,  and 
use  the  product  as  the  well's  worst  case 
oil-spill  discharge  volume.  We  believe 
this  change  clarifies  how  the  worst  case 
volume  for  a  well  must  be  calculated, 
and.  in  our  judgment,  establishes  a 
reasonable  credit  for  ongoing  cleanup 
activities. 

MMS  also  considered  whether  it 
would  be  appropriate  to  create  credits 
for  cleanup  of  discharges  from  sources 
other  than  a  well  (e.g..  pipelines,  oil 
storage  vessels).  We  did  not  find  it 
appropriate  for  the  following  reasons. 
Discharges  from  these  sources  tend  to  be 
pre-response  and  of  short  duration.  The 
potential  for  the  cleanup  to  reduce 
damages  from  these  discharges  is  much 
smaller  than  for  an  ongoing  discharge 


because  the  response  activity  is  least 
effective  at  the  time  of  the  initial 
discharge.  As  such,  the  potential  for 
damages  from  initial  discharges  is 
greater  because  less  of  the  oil  is  likely 
to  be  recovered,  and  the  oil  that  is 
recovered  later  has  had  more  time  and 
opportunity  to  do  damage.  Also,  for  any 
given  volume  of  oil,  initial  discharges 
tend  to  cost  more  to  recover  than 
sustained  discharges  because  there  is 
more  time  for  initial  discharges  to 
spread. 

One  commenter  said  that  OSFR 
should  not  be  based  on  the  worst  case 
volumes  calculated  using  the  MMS 
response  planning  regulation,  because 
that  regulation  discounts  the  capacity  of 
spill  response  equipment  by  80  percent. 
VVe  disagree  with  this  comment.  The 
worst  case  oil-spill  scenario  in  the  oil- 
spill  response  regulation  is  calculated 
independently  of  the  capacity  of  the  oil- 
spill  response  equipment.  Thus,  no 
relation  exists  between  the  oil-spill 
response  equipment  and  the 
determination  of  the  worst  case  spill- 
volume  for  OSFR  purposes. 

Finally,  one  commenter  questioned 
how  a  worst  case  can  be  calculated  for 
a  well  that  will  not  be  drilled  until  after 
a  COF  determination  must  be  made.  For 
wells  drilled  seaward  of  the  coastline, 
the  method  you  must  use  to  calculate  a 
worst  case  discharge  for  an  exploration 
well  is  included  in  the  MMS  response 
planning  regulations.  If  the  worst  case 
volume  that  you  calculate  for  an 
undrilled  well  is  greater  than  1,000  bbls, 
the  well  may  be  a  COF  (see  additional 
COF  criteria  on  facility  type  and 
location).  It  would  be  inconsistent  with 
the  purposes  of  OPA  to  allow  you  to 
defer  the  COF  determination  and  OSFR 
demonstration  (if  needed)  until  after  the 
well  is  completed,  because  an  oil  spill 
can  occur  during  drilling. 

Number  of  OSFR  Layers 

One  commenter  asked  us  to  create 
more  OSFR  amount  layers  (see 
§  253.13(b))  in  order  to  minimize 
insurance  costs.  For  example,  the 
commenter  noted  that  a  worst  case  oil- 
spill  discharge  volume  of  35.000  bbls 
requires  S35  million  in  OSFR  while  a 
volume  of  35,001  bbls  requires  $70 
million. 

We  did  not  create  more  OSFR  amount 
layers  for  the  final  rule.  VVe  believe  that 
very  few  designated  applicants  will  use 
insurance  to  demonstrate  OSFR  for 
amounts  over  $35  million.  We  expect 
that  designated  applicants  with  COFs 
that  have  worst  case  oil-spill  discharge 
volumes  of  more  than  35,000  bbls  will 
probably  use  self-insurance  or  an 
indemnity.  Also,  if  more  OSFR  amount 
layers  were  allowed,  a  small  change  in 


the  worst  case  volume  might  lead  to 
additional  expense  and  delay  for  the 
designated  applicants  who  use 
insurance  or  surety  bonds  as  OSFR  to 
obtain  the  additional  OSFR  evidence 
needed. 

Self-insurance  as  OSFR  Evidence 

Most  of  the  comments  we  received  on 
self-insurance  fall  into  two  categories. 
One  category  of  concern  is  the 
recommendations  presented  in  the 
MMS-funded  review  by  Talley  and 
Associates  of  the  proposed  self- 
insurance  formulas.  The  other  category 
includes  commenters'  suggestions  for 
revising  the  proposed  formulas. 

Report  of  Talley  and  Associates — The 
report  identified  a  need  to  define  several 
terms  that  were  used  in  the  proposed 
self-insurance  formulas.  There  also  is 
general  agreement  among  commenters 
that  the  terms  we  used  should  be        « 
defined  in  the  final  OSFR  regulation. 
We  disagree  for  the  following  reasons. 
All  the  terms  used  in  the  self-insurance 
formulas  are  commonly  used  in 
business  and  accounting.  As  such,  the 
meanings  of  those  terms  should  be  well 
understood.  Further,  the  self-insurance 
terms  we  used  were  taken  from  the 
types  of  financial  statements  that  you 
normally  prepare  on  an  annual  basis  for 
other  purposes.  The  meanings  of  the 
terms  as  applied  to  OSFR  are  the  same 
as  they  are  for  purposes  of  reporting  to 
the  Securities  and  Exchange 
Commission  (SEC)  (e.g..  Form  10-K  and 
Form  20-F)  or  preparing  other 
documents  that  must  conform  with  U.S. 
Generally  Accepted  Accounting 
Principles  (GAAP).  For  these  reasons,  it 
is  unnecessary  to  define  the  OSFR  self- 
insurance  terms  in  the  regulation. 

The  report  makes  several 
recommendations  for  developing  self- 
insurance  formulas  that  better  reflect  the 
future  financial  stability  of  a  designated 
applicant.  Commenters  opposed  these 
changes,  including  the  suggested 
multiple  regression  analysis,  because 
they  are  unnecessarily  complex  and 
would  lead  to  higher  OSFR  compliance 
costs.  VVe  agree  with  the  commenters. 
and  this  final  rule  does  not  incorporate 
any  changes  to  the  self-insurance 
formulas  that  are  recommended  in  the 
Talley  and  Associates  report. 

Self-insurance  Formulas — 
Commenters  made  several 
recommendations  for  modifying  the 
self-insurance  formulas  in  the  proposed 
rule.  All  of  the  recommendations  have 
the  net  effect  of  making  a  greater  self- 
insurance  allowance  than  the  formulas 
we  proposed.  Specific  recommendations 
included  using  values  of  2  or  6  rather 
than  10  as  a  net  worth  divisor,  using  the 
greater  rather  than  the  lesser  of  the  2  net 
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worth  amounts  calculated,  allowing  a 
portion  of  paid  up  pollution  insurance 
to  be  added  to  identifiable  assets,  and 
factoring  the  designated  applicant's 
most  recent  bond  rating  into  the  self- 
insurance  calculation  (see  §  253.25).  We 
did  not  adopt  any  of  these 
recommendations.  MMS  performed  an 
analysis  to  test  divisors  from  one 
through  20  using  72  recent  self- 
insurance  applications  received  over  a 
1-year  period.  The  divisor  of  10  created 
self-insurance  indemnity  opportunities 
for  all  the  companies  that  we  think 
would  be  able  to  cover  incident 
liabilities  that  might  arise  over  a  6-year 
period  after  the  incident.  Using 
Standard  &  Poors  Compustat.  we 
analyzed  338  publicly  traded  companies 
for  the  past  6  years  to  ensure  that 
potentially  insolvent  companies  could 
be  identified.  The  results  indicated  that 
the  self-insurance  formulas  we  proposed 
provide  the  needed  consistency  and 
reliability,  while  remaining  simple  for 
you  to  use. 

One  commenter  suggested  that  we 
replace  the  term  "value"  in  the  net 
worth  and  net  assets  formulas  with 
either  "amount"  or  "figure,"  because  it 
might  be  confused  with  another,  more 
subjective,  use  of  the  term  (e.g.,  fair 
market  value).  We  agree,  and  the  term 
"amount 'Irep laces  "value"  in  the  final 
rule  in  §§253.23  to  253.28.  Also,  the 
basis  for  determining  the  net 
unencumbered  asset  value  you  submit 
must  be  the  same  basis  you  use  to 
prepare  your  audited  annual  financial 
statements.  For  example,  if  historical 
book  value  minus  accumulated 
depreciation  and  amortization  is  used 
for  your  audited  annual  financial 
statements,  then  you  must  use  historical 
book  value  minus  accumulated 
depreciation  and  amortization  for 
unencumbered  and  unimpaired  U.S. 
assets.  This  requirement  is  in 
§  253.27(b). 

One  commenter  asked  us  to  clarif>' 
whether  the  value  of  the  unencumbered 
net  assets  you  must  reserve  for  self- 
insurance  must  be  twice  the  dollar 
amount  of  self-insurance  you  want  to 
demonstrate.  The  proposed  rule  requires 
you  to  identify  the  assets  you  want  to 
reserve  and  promise  that  they  won't  be 
encumbered  during  the  period  covered 
by  the  self-insurance  (see  §§  253.26(a) 
and  (c)).  Although  the  proposed  rule  did 
not  indicate  explicitly,  you  must  reserve 
to  MMS  $2.00  in  unencumbered  assets 
for  every  dollar  of  self-insurance  you 
want  to  demonstrate.  For  example,  if 
you  want  to  qualify  for  S35  million  in 
self-insurance,  then  you  must  reserve 
for  possible  future  claims 
unencumbered  and  unimpaired  plant, 
property,  or  equipment  (i.e.,  long-term 


assets  held  for  use)  that  has  a  value  of 
S70  million.  Also,  the  amount  of  net 
unencumbered  assets  shown  on  your 
audited  financial  statements  must  be  at 
least  $70  million  and  the  amount  shown 
for  stockholder's/owner's  equity  must 
be  at  least  $140  million.  Section  253.26 
of  the  rule  makes  this  requirement  clear. 

One  commenter  suggested  that  a 
financial  instrument  is  a  better  form  of 
collateral  to  use  in  unencumbered  assets 
calculations  because  it  is  more  portable 
and  liquid  than  property,  plant,  and 
equipment.  We  disagree.  The 
unencumbered  assets  formulas  are 
intended  to  focus  more  on  fiscal 
stability  than  financial  liquidity.  We 
believe  that  property,  plant  and 
equipment  are  good  long-term 
indicators  of  financial  stability.  This  is 
important  from  the  OSFR  perspective 
because  you  qualify  for  self-insurance  or 
indemnity  based  on  financial 
information  that  is  historical,  rather 
than  real-time.  Also,  you  might  be  liable 
for  a  claim  made  as  long  as  6  years  after 
an  incident  occurs  at  a  COF  that  you 
self-insured  or  indemnified.  Thus,  it  is 
desirable  that  property,  plant,  and 
equipment  are  not  readily  liquidated  or 
compromised  because  it  helps  insure 
that  those  assets  will  be  available  to 
meet  OSFR  obligations  over  an  extended 
time  period. 

One  commenter  asked  us  to  include 
the  "SEC-10"  measure  of  discounted 
estimated  future  net  cash  inflows  from 
proved  oil  and  gas  reserves  in  the 
formulas  for  calculating  the  allowable 
self-insurance  amount.  The  commenter 
offered  that  this  measure  could  be  made 
more  conservative  by  subtracting  the 
designated  applicant's  long-term  debt 
from  the  SEC-10  value  and  dividing  the 
difference  by  2.  We  think  the 
commenter  may  not  fully  understand 
what  is  included  in  the  self-insurance 
formulas.  This  item  is  a  component  of 
stockholder's/owner's  equity,  so  it  is 
already  considered  in  both  the  net 
worth 'test  (§  253.25)  and  the 
unencumbered  net  assets  test  (§  253.28). 
Therefore,  no  change  to  the  formulas 
was  needed. 

One  commenter  asked  that  we  include 
an  additional  "working  capital"  test  to 
the  suite  of  self-insurance  formulas 
included  in  the  rule.  The  formula 
suggested  for  this  test  is:  Working 
capital  equals  current  U.S.  assets  minus 
current  worldwide  liabilities.  A  working 
capital  test  would  be  used  in  the  same 
manner  that  the  USCG  applies  it  in  the 
regulations  on  OSFR  for  vessels.  We 
reviewed  the  working  as.sets  test  used  by 
the  USCG  and  find  it  unsuited  to  this 
OSFR  regulation  because  it  undulv 
penalizes  companies  that  have  world- 
wide operations,  and  it  does  not  provide 


adequate  assurance  that  claims  for 
cleanup  and  damages  would  be  paid.  As 
such,  we  did  not  include  a  working 
as.sets  test  in  the  rule. 

One  commenter  asked  why  we  did 
not  include  insurance  proceeds  in  the 
net  worth  calculation.  We  did  not 
include  insurance  proceeds  in  the  net 
worth  calculation  because  the  test  uses 
the  results  of  audited  annual  financial 
statements  produced  in  accordance  with 
U.S.  GAAP,  or  equivalent,  and  their 
adequacy  is  attested  to  by  an 
independent  auditor  using  U.S. 
generally  accepted  auditing  standards 
(GAAS).  or  equivalent.  Since  neither 
G.A.AP  nor  GAAS  recognizes  insurance 
proceeds  until  they  are  actually  paid, 
we  do  not  believe  that  it  is  justified  to 
incorporate  these  potential  future 
payments.  Once  insurance  payments  are 
made,  they  are  incorporated  in  the 
receiving  company's  audited  annual 
financial  statements  and  will  then  be 
considered  in  the  MMS  net  worth  test. 

We  did  not  adopt  the  suggestion  to 
establish  a  self-insurance  allowance 
based  on  a  combmation  of  bond  ratings 
and  net  worth  because  the  information 
used  in  the  .MMS  net  worth  test  is  the 
basis  for  the  ratings  given  for  corporate 
bonds.  If  consideration  ot  corporate 
bond  ratings  were  included  in  the  MMS 
net  worth  test,  it  would  be  similar  to 
considering  the  same  financial 
information  twice. 

One  commenter  said  we  should 
eliminate  the  requirement  for  an 
independent  auditor's  assessment  of  the 
\alue  of  unencumbered  assets  because 
the  auditor  may  not  know  the  value  of 
the  assets.  MMS  disagrees  with  this 
comment.  Section  253.27(b)  specifies 
that  an  independent  auditor  certify  that: 

"(1)  The  value  of  the  unencumbered 
assets  is  reasonable  and  uses  the  same 
valuation  method  used  in  your  audited 
annual  financial  statements: 

(2)  Any  existing  encumbrances  are 
noted: 

(3)  The  as.sets  are  long-term  assets 
held  for  use;  and 

(4)  The  valuation  method  in  the 
audited  annual  financial  statements  is 
for  long-term  assets  held  for  use." 

This  is  exactly  the  type  of  information 
that  the  independent  auditor  is  required 
to  address  during  the  audit  of  a 
company's  financial  statements  by  the 
generally  accepted  auditing  standards  of 
the  United  States  of  America  (G.'\AP) 
and  that  are  required  to  be  addressed  bv 
the  SEC.  Therefore,  no  change  has  been 
made  to  the  regulation  relative  to  this 
comment. 

Finally,  one  commenter  asked  how 
MMS  would  secure  or  monitor  reser\ed 
assets  to  ensure  thev  remain 
unencumbered.  The  regulation  requires 
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you  to  submit  to  MMS  a  written  promise 
that  you  will  not  compromise  the 
availability  of  assets  that  you  reserve  for 
OSFR  purposes  (see  §  25.i26(c)).  This 
promise  is  the  only  form  of  security 
MMS  requires.  We  recognize  the 
potential  for  impropriety  regarding  the 
maintenance  of  reserved  assets,  such  as 
selling  them.  However,  an  OSFR 
demonstration  based  on  self-insurance 
is  valid  for  no  more  than  1-year,  so  the 
asset  profiles  are  reviewed  frequently  by 
MMS  and  your  auditor  during  the 
process  of  preparing  the  audited 
financial  statements  for  your  next  fiscal 
year.  Finally,  the  regulation  requires 
you  to  report  any  change  in  vour 
financial  condition,  including  a  change 
in  unencumbered  assets,  that  would 
adversely  affect  a  valid  OSFR 
demonstration  (see  §  253.15(c)).  The 
potential  imposition  of  a  civil  penalty 
for  not  complying  with  this 
requirement,  and  possibly  other 
operational  restrictions  for  failing  to 
maintain  acceptable  OSFR  evidence, 
should  provide  sufficient  incentive  for 
you  to  make  alternative  OSFR 
arrangements  before  compromising 
reserved  assets.  For  these  reasons  the 
rule  does  not  require  you  to  fonnallv 
pledge  any  of  your  assets  to  MMS,  and 
we  will  not  take  possession  of  anv 
assets.  To  clarify,  the  word  "pledged" 
was  replaced  by  "reserved"  in  the  final 
rule. 

Insurance  as  OSFR  Evidence 

Insurer  Liability — Some  commenters 
questioned  the  willingness  of  the 
insurance  industry  to  participate  as 
guarantors  in  this  OSFR  program 
because  there  are  broader  guarantor 
liabilities  under  OPA  than  there  were 
under  the  OCSLA.  Although  the 
responsible  party's  oil-spill  liabilities 
are  greater  under  OPA  than  under  the 
OCSLA,  you  should  not  infer  that  the 
OPA  OSFR  provisions  or  this  rule 
extend  guarantor  liabilities  beyond  the 
amount  of  OSFR  that  is  provided.  OPA 
states  that  "nothing  in  the  Act  shall 
impose  liability  with  respect  to  an 
incident  on  any  guarantor  for  damages 
or  removal  costs  which  exceed,  in  the 
aggregate,  the  amount  of  financial 
responsibility  required  under  this  Act 
which  that  guarantor  has  provided  for  a 
responsible  party."  (See  OPA,  section 
1016  (g)).  This  protection  went  into 
effect  when  OPA  was  signed  into  law  in 
1990.  and  it  does  not  change  because  of 
this  rule. 

One  commenter  asked  us  to  clarify 
how  OPA's  joint  and  several  liability 
provision  applies  to  a  guarantor  that 
shares  the  risk  covered  by  an  insurance 
guaranty.  The  concern  is  that  an 
individual  insurer  might  be  subject  to 


liability  beyond  its  specified  quota  share 
of  the  guaranty.  Our  intent  is  to  limit  an 
insurer's  liability  to  the  quota  share  of 
risk  indicated  on  an  insurance 
certificate  that  we  accept  as  OSFR 
evidence.  This  limit  to  guarantor 
liability  is  now  specified  in  §  253.61(b) 
of  the  rule. 

Insurance  Layers — The  proposed  rule 
allowed  you  to  use  insurance  as  OSFR 
evidence  if  it  is  packaged  in  four  or 
fewer  insurance  certificates,  and  a 
certificate  covers  one  of  the  allowed 
amounts.  Several  commenters  asked  us 
to  remove  the  proposed  restrictions  on 
both  the  number  of  layers  allowed  and 
amount  covered  by  each  layer.  The 
commenters  argued  that  restrictions  on 
insurance  layers  may  result  in  higher 
insurance  costs  because  the  limits  we 
proposed  may  not  be  the  most 
economical  way  to  allocate  insurance 
risk.  Also,  the  commenters  said  that  the 
insurance  industry  has  no  technical 
limitations  related  to  the  number  of 
layers  that  can  be  developed  or  the 
amount  included  in  a  particular  layer. 

We  have  not  removed  any  of  these 
restrictions  on  the  number  of  layers 
allowed  or  the  amounts  within  a  layer. 
The  reason  we  placed  a  limit  on  the 
number  of  insurance  certificates  and  the 
amounts  in  the  OSFR  layers  is  that  in 
the  past  we  received  insurance 
certificates  that  did  not  add  up  to  the 
total  amount  of  coverage  indicated.  We 
found  that  insurance  certificate 
problems  likely  would  increase  with  the 
number  of  certificates.  Many  times  the 
problem  was  associated  with 
"horizontal"  layering,  which  is  the 
allocation  of  risk  within  an  insurance 
sub-layer.  Verifying  that  the  total 
amount  of  the  certificate  was  properly 
allocated  among  participating  insurers 
is  a  burdensome  process  that  can  delay 
our  acceptance  of  OSFR  evidence.  Also, 
submission  of  an  inaccurate  certificate 
might  result  in  a  civil  penalty. 
Therefore,  to  minimize  insurance 
certificate  problems,  we  decided  to  limit 
the  number  of  insurance  layers  by 
establishing  a  minimum  size  for  each 
layer  and  requiring  that  the  certificate 
indicate  each  participant's  quota  share 
in  the  total  amount  covered  by  the 
certificate. 

Insurer  Qualifications — The  proposed 
rule  provided  that  you  could  use 
insurers  that  are  syndicates  of  Lloyds  of 
London  (Lloyds),  members  of  the 
Institute  of  London  Underwriters  (ILU). 
or  other  insurers  that  have  achieved  a 
rating  of  "secure"  by  an  insurer  rating 
service  acceptable  to  MMS.  One 
commenter  recommended  that  we  make 
all  insurers  subject  to  the  same 
qualifying  standards.  That  is,  if  any 
insurer  must  be  rated  secure  in  order  to 


participate  in  MMS  OSFR.  then  all  must 
be  rated  secure  to  participate.  The 
commenter  argued  that  the  double 
standard  in  the  proposed  rule  puts 
insurers  that  must  pass  a  ratings  test  at 
an  unfair  competitive  advantage. 

In  the  past,  insurance  rating  services 
did  not  assess  the  claims  paying  ability 
of  some  insurers  that  industry  typically 
has  used  to  demonstrate  OSFR.  We  did 
not  want  to  exclude  Lloyds  or  the  ILU 
from  participating  as  guarantors  under 
this  regulation  because  both  insurance 
syndicates  have  been  the  main  insurers 
of  current  OCSLA  OSFR  Certificates. 
They  also  have  internal  processes  that 
prevent  loss  of  OSFR  coverage  if  one  of 
their  member  companies  fails.  However, 
there  is  no  longer  any  need  to  give  these 
syndicates  special  dispensation  because 
both  are  now  rated  for  claims  paying 
ability.  In  the  ILU  case,  all  members 
must  maintain  a  "secure"  rating  from 
Standard  &  Poors.  Lloyds  has  been  rated 
by  Standard  &  Poors  since  October  1997. 
Section  253.29(a)  of  the  final  regulation 
has  been  revised  so  that  the  same  rating 
standard  is  applied  to  all  insurers. 

Insurance  Deductible — One 
commenter  asked  us  to  clarify  that  self- 
insurance  may  be  used  as  an  insurance 
deductible  in  the  OSFR  base  layer.  We 
allow  you  to  apply  any  of  the  approved 
non-insurance  forms  of  OSFR  evidence 
(e.g.,  indemnity,  self-insurance,  surety 
bond)  toward  an  insurance  deductible, 
provided  that  it  is  applied  to  the 
insurance  certificate  that  covers  your 
base  OSFR  amount  layer.  See 
§  253.29(c)(5)  of  the  rule. 

Corporate  Captive  Insurance — One 
commenter  asked  us  to  allow  you  to  use 
corporate  captive  insurance  as  OSFR 
evidence.  The  rule  allows  you  to  use 
any  insurance  company  as  an  OSFR 
guarantor,  provided  that  the  company 
has  achieved  the  required  "secure" 
rating  for  claims  paying  ability. 

Insurance  Expiration — The  proposed 
regulation  requires  you  to  submit  an 
insurance  certificate  specifying  that 
termination  of  an  insurance  policy  will 
not  affect  liability  for  claims  arising 
from  an  incident  (i.e.,  oil-spill  discharge 
or  substantial  threat  of  the  discharge  of 
oil)  that  occurs  on  or  before  the 
termination  date  (see  §  253.41(a)).  One 
commenter  asked  us  to  delete  this 
requirement  because  insurance 
companies  probably  will  not  accept  the 
condition. 

Except  for  "quit  claim"  insurance 
policies,  it  is  standard  practice  for 
insurance  companies  to  pay  claims  after 
the  policy  term  ends,  as  indicated  by 
payments  made  for  damage  claims  for 
exposure  to  asbestos  and  other 
hazardous  materials  several  years 
before.  OPA  makes  guarantors  subject  to 
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liability  for  claims  made  up  to  6  years 
after  an  oil-spill  discharge  occurs.  Thus, 
this  final  rule  retains  the  post- 
termination  liability  requirement. 

Fax  Binder — One  commenter  asked  us 
to  continue  to  allow  you  to  use  a  fax 
"binder"  as  temporary  evidence  of 
insurance.  We  agree,  and  a  fax  binder 
provision  is  included  in  §  253.29(d)  of 
the  final  rule. 

Insurance  Certificate  (Form  MMS- 
1019) — One  commenter  objected  to  the 
insurance  certificate  because  it  appears 
to  permit  an  agent  or  broker  to  bind  the 
participating  insurers  by  signing  the 
certificate.  The  commenter  offered  that 
brokers  and  agents  generally  are  not 
representatives  of  the  participating 
insurers  and,  thus,  cannot  commit  them 
to  any  OSFR  risk.  We  agree  that  an 
insurance  agent  or  broker  may  not  have 
the  authority  to  bind  an  insurer.  We  do 
not  agree  that  the  signature  of  the  agent 
or  broker  has  the  effect  of  binding  any 
of  the  participating  insurers.  That  is 
why  §  253.29Cb)(2)  of  the  rule  requires 
you  to  submit  to  MMS  an  authorized 
signature  for  each  participating  insurer. 
The  broker  or  agent  signature  merely 
attests  that  the  certificate  was  prepared 
according  to  the  rules  and  that  changes 
will  be  reported,  upon  demand,  to  you 
and  MMS.  Therefore,  no  revision  of  the 
proposed  rule  was  needed  to  respond  to 
the  comment. 

One  commenter  misinterpreted  the 
facility  coverage  option  check  boxes  on 
the  certificate  to  extend  the  insurance 
coverage  from  COFs  to  all  of  the 
designated  applicant's  facilities.  It  is  not 
our  intent  to  have  an  insurance 
certificate  apply  to  a  facility  that  is  not 
a  COP,  and  Form  MMS-1019  was 
revised  to  eliminate  any  ambiguity. 

One  commenter  expressed  concerns 
that  insurers  may  not  be  willing  to 
participate  in  a  certificate  by  checking 
the  box  on  Form  MMS-1019  that 
established  coverage  for  all  COFs  on  a 
lease,  permit,  or  RUE.  We  disagree. 
MMS  has  received  an  increasing 
number  of  insurance  certificates  with 
the  "general  option"  box  checked. 
Therefore,  we  made  no  change  to  the 
form. 

Direct  Purchase  of  Insurance — Several 
commenters  asked  that  this  rule  and 
associated  insurance  certificate  (Form 
MMS-1019)  provide  for  the  case  where 
the  designated  applicant  purchases 
insurance  directly  from  the  insurer, 
rather  than  using  an  insurance  agent  or 
broker.  The  commenters  suggested  that 
in  this  case  it  would  be  appropriate  for 
each  insurer  to  sign  the  insurance 
certificate.  However,  the  commenters 
believe  it  would  be  inappropriate  for 
MMS  to  require  a  signature  from  an 
agent  or  broker. 


You  may  purchase  OSFR  coverage 
directly  from  insurance  companies.  If 
you  do,  you  act  as  your  own  insurance 
agent  or  broker.  Therefore,  you  must 
sign  Form  MMS-1019  in  the  space 
provided  for  the  agent  or  broker's 
signature.  By  signing,  you  certif\'  that 
the  information  contained  in  the 
insurance  certificate  is  accurate  and  the 
named  insurers  comply  with  the 
requirement  of  §  253.29.  The  insurance 
underwriters  must  sign  the  Form  MMS- 
1019  in  every  case. 

Guarantee  as  OSFR  Evidence 

In  order  to  avoid  possible  confusion 
between  the  meanings  and  applications 
of  the  terms  "guarantee"  and 
"guaranty."  we  have  changed 
"guarantee"  to  "indemnity"  for  the  final 
rule. 

One  commenter  asked  why  we  allow 
only  one  indemnitor  to  provide  a 
guarantee  (i.e.,  indemnity)  for  a 
designated  applicant  (see  §  253.30(a)). 
The  proposed  limit  on  indemnitors 
appeared  to  be  inconsistent  with 
§  253.32  which  would  allow  pools  of 
guarantors.  The  commenter  asked  us  to 
allow  more  than  one  indemnitor  as  long 
as  all  the  appropriate  self-insurance 
tests  are  passed  and  one  indemnitor  is 
designated  as  the  primary  guarantor. 

We  understand  now  the  commenter 
might  be  confused  by  the  apparent 
inconsistency  between  the  two  sections 
of  the  rule  that  were  cited.  Section 
253.32  of  the  proposed  rule  should  have 
listed  "pooling"  instead  of  "pools  of 
guarantors"  as  a  possible  alternative 
method  for  demonstrating  OSFR. 
Poohng  is  a  method  that  might  be 
proposed  by  some  designated  applicants 
to  share  the  cost  of  demonstrating 
OSFR.  For  example,  two  or  more 
designated  applicants  might  form  a 
partnership  (i.e.,  pool)  that  provides  an 
OSFR  indemnity  for  all  of  the  partners 
who  are  also  its  corporate  affiliates  or 
subsidiaries.  The  amount  of  the 
indemnity  would  be  determined  using 
the  procedures  in  §  253.30.  The 
partnership's  financial  resources  would 
come  from  commitments  of  property, 
plant  and  equipment  made  by  the  pool 
members.  Each  pool  member  would  use 
the  indemnity  as  a  basis  for 
demonstrating  OSFR.  For  this  final  rule 
the  term  "pooling"  has  replaced  "pools 
of  guarantors"  in  §253.32.  As  specified 
in  the  rule,  the  specific  terms  of  a 
pooling  arrangement,  or  any  alternative 
method  for  demonstrating  OSFR,  must 
be  acceptable  to  MMS. 

MMS  will  allow  only  one  indemnitor 
to  provide  an  indemnity  as  OSFR 
evidence  under  either  §  253.30(a)  or 
§253.32.  This  approach  is  consistent 
with  the  OCSLA  OSFR  program 


operated  under  33  CFR  part  135.  first  by 
the  USCG  and  then,  after  October  1992! 
by  MMS.  When  the  L'SCG  first  started 
operating  the  OCSL'\  OSFR  program  in 
the  late  1970's.  more  than  one 
indemnitor  was  allowed  for  any  one 
OSFR  demonstration.  However,  this 
proved  to  be  unworkable  because  the 
failure  of  any  one  of  the  indemnitors 
could  and  did  cause  the  failure  of  the 
whole  package  of  OSFR  evidence.  Once 
the  USCG  began  allowing  only  one 
indemnitor  per  OSFR  application,  there 
was  a  significantly  greater  amount  of 
stability  in  OSFR  demonstrations.  We 
believe  that  it  is  necessary  to  maintain 
this  stability,  and  thus  this  limitation  on 
indemnities,  to  provide  the  necessary 
protection  for  potential  claimants  under 
OPA. 

One  commenter  correctly  observed 
that  the  indemnitor  provisions  of 
§  253.30  are  structured  so  that  only  a 
corporate  relative  of  the  designated 
applicant  may  provide  an  OSFR 
indemnity.  To  clarify,  we  made  this 
limitation  explicit  in  §  253.30(b)  of  the 
final  rule.  This  rule  prevents  an 
indemnitor  from  assuming  an 
unacceptable  amount  of  OSFR  risk. 
Without  this  restriction  on  who  may 
provide  an  indemnity,  it  would  be 
possible  for  a  single  indemnitor  to 
provide  an  indemnity  for  all  the 
designated  applicants  and  all  the 
offshore  facilities  subject  to  this 
regulation.  We  believe  a  single 
indemnitor  scenario  would  threaten  the 
security  of  the  entire  OSFR  program 
because  there  would  be  no  reasonable 
assurance  that  the  obligations  attendant 
to  all  the  indemnities  could  be  met.  We 
also  believe  that  the  corporate  affiliate 
requirement  fosters  the  OPA  objective  to 
ensure  that  claims  are  resolved  in  an 
orderly  and  expeditious  manner.  If  the 
designated  applicant  and  the 
indemnitor  share  non-OSFR  business 
objectives,  then  the  potential  for 
disputes  over  who  v^ll  pay  a  claim 
should  be  minimized.  Likevnse,  the 
corporate  affifiate  requirement  should 
mciximize  the  potential  for  timely 
settlement  of  valid  claims  without 
resorting  to  the  Oil  Spill  Liability  Trust 
Fund. 

One  commenter  noted  that  §  253.30 
bases  the  amount  of  an  indemnitor's 
indemnity  solely  on  finemcial  strength 
requirements.  Further,  the  commenter 
asserts  that  no  security  would  be  lost  if 
we  allowed  an  insurer  to  be  an 
indemnitor  provided  that  we  find  the 
insurer  acceptable  based  on  the 
insurer's  rating  of  claims  paying  ability. 
We  do  not  believe  it  would  be  in  the 
best  interest  of  potential  claimants  to 
allow  an  insurer  to  act  as  an  indemnitor 
based  on  its  rating  or  status.  This  rating 
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or  status  typically  considers  the 
following  financial,  operating,  and 
market  issues: 

•  Leverage  and  capitalization; 

•  Holding  companies  and  their 
associated  capital  structures; 

•  Reinsurance; 

•  Adequacy  of  loss  reserves  policy; 

•  Quality  and  diversification  of 
assets; 

•  Liquidity; 

•  Profitability  of  insurance 
operations; 

•  Revenue  composition, 
diversification,  and  volatility; 

•  Management  e.xperience  and 
objectives  in  the  insurance  business; 

•  Market  risk; 

•  Competitive  market  position; 

•  Spread  of  risk;  and 

•  Event  risk. 

Although  some  of  these  issues  are 
common  financial  considerations  for 
any  company,  most  are  specific  to  the 
insurance  industry.  In  addition,  they  are 
quite  different  than  the  self-insurance 
considerations  and  tests  described  or 
referred  to  in  §  253.30.  There  are 
instances  where  insurance  companies 
are  partial  lessees  of  OCS  offshore 
facilities,  and  there  may  be  instances 
where  they  are  partial  lessees  of  State 
offshore  facilities.  In  this  capacity,  an 
insurance  company  can  be  identified  as 
a  designated  applicant  and  may  submit 
financial  information  in  accordance 
with  §§  253.21  thru  253.28  to  evidence 
self-insurance  capability.  Likewise,  if  an 
insurance  company  is  a  corporate  parent 
or  affiliate  of  a  designated  applicant,  it 
may  submit  financial  information  in 
accordance  with  §  253.30  to  evidence 
indemnitor  capability. 

Designated  Applicant 

Many  oil  and  gas  industry  interests 
expressed  dissatisfaction  with  the 
proposed  requirement  that  a  single 
"designated  applicant"  demonstrate 
OSFR  for  all  the  COFs  on  a  lease. 
permit,  or  RUE.  The  principal  objections 
are  that  the  designated  applicant 
concept  is  inconsistent  with  the  way 
MMS  approaches  management  of  lease 
operations,  and  it  fails  to  recognize  that 
the  COFs  on  a  lease,  permit,  or  RUE 
might  be  operated  by  different  parties. 
The  commenters  are  concerned  that  the 
proposed,  area-based  approach  to 
demonstrating  OSFR  will  result  in 
needless  paperwork  and  confusion,  and 
force  one  responsible  party  to  assume 
liability  for  another's  operations.  As  a 
result,  the  commenters  consider  an  area- 
based  OSFR  demonstration  unworkable. 

We  do  not  accept  the  argument  that 
demonstrating  OSFR  on  an  area-specific 
basis  will  result  in  improper  assignment 
of  liability  for  a  COF.  It  is  OPA,  not  this 


retzulation,  that  defines  who  is  liable  for 
cleanup  and  damages  related  to  a  COF 
incident.  The  OPA  prescribes  that  all 
parties  with  an  ownership  or  working 
interest  in  a  lease,  permit,  or  RUE  are 
jointly  and  severally  liable  for  oil-spill 
discharges  from  facilities  on  that  lease, 
permit,  or  RUE.  Thus,  the  rule  on  who 
demonstrates  OSFR  for  a  COF  on  a 
lease,  permit,  or  RUE  cannot  excuse 
from  liability  anyone  whom  the  statute 
makes  liable. 

The  main  reason  the  proposed  rule 
required  one  designated  applicant  to 
demonstrate  OSFR  on  a  permit  or  area- 
specific  basis  is  that  it  would  make  it 
easier  for  us  to  accurately  track  COFs 
and  ensure  continuous  OSFR  coverage 
for  all  COFs.  However,  we  share  the 
concerns  that  the  proposed  area-based 
OSFR  demonstration  may  cause 
confusion  for  responsible  parties  and 
possibly  result  in  unneeded  duplication 
of  effort.  In  response,  this  final 
regulation  does  not  require  you  to 
demonstrate  OSFR  on  a  lease,  permit,  or 
RUE  basis.  Instead,  you  must 
demonstrate  OSFR  on  a  COF-specific 
basis.  The  designated  applicant  concept 
is  retained  in  the  final  rule  in  the  sense 
that  any  responsible  party  or  other  party 
approved  by  MMS  may  demonstrate 
OSFR  for  a  COF.  This  means  that  a 
lessee,  operator,  or  other  approved 
person  may  be  a  designated  applicant. 
This  change  between  proposed  and  final 
rule  affected  many  sections  of  the 
regulation. 

Although  this  final  rule  allows  you  to 
demonstrate  OSFR  on  a  COF-specific 
basis,  it  retains  the  requirement  for  one 
OSFR  demonstration  per  COF.  As 
discussed  above  in  the  preamble  section 
on  Facility,  it  would  be  inconsistent 
with  the  purposes  of  OPA  to  allow 
OSFR  coverage  for  a  single  facility  to  be 
sub-divided,  because  it  tends  to 
understate  the  worst  case  oil-spill 
discharge  volume  for  a  facility  and 
would  frustrate  the  claims  process 
should  a  discharge  occur.  This  means 
that  if  there  is  more  than  one  operator 
for  a  COF,  you  must  decide  who  will 
demonstrate  OSFR  for  the  COF. 

The  final  rule  also  requires  you  to 
submit  and  maintain  a  single  OSFR 
demonstration  for  all  your  COFs.  We 
believe  this  is  essential  in  order  to  track 
OSFR  coverage  for  COFs  and  to  ensure 
continuous  OSFR  coverage. 

One  commenter  recommended  that 
we  require  the  owner  or  operator  of  a 
COF  to  be  the  designated  applicant 
because  it  is  consistent  with  OPA's 
polluter-pays  premise,  eliminates 
involvement  of  lessees  with  no 
knowledge  of  COF  operations,  and 
creates  compatibility  with  the  spill 
response  planning  regulations.  We  did 


not  adopt  this  recommendation  because 
OPA  provides  that  any  responsible  party 
for  a  COF  mav  demonstrate  OSFR  for 
the  COF,  and  all  responsible  parties  are 
jointly  and  severally  liable  for  cleanup 
and  damages  resulting  from  a  COF 
incident. 

Amending  an  OSFR  Demonstration 

The  comments  we  received  on  the 
proposed  procedures  for  amending  an 
existing  OSFR  demonstration  focused 
on  timing  and  methods.  Some 
commenters  are  confused  about  the 
meaning  of  the  terms  "add"  and  "drop." 
Some  commenters  believe  that  we 
should  not  require  you  to  submit  to  us 
any  information  about  adds  or  drops 
because  we  already  get  that  information 
at  the  time  we  consider  your  request  for 
approval  of  an  assignment  of  lease 
ownership  or  working  interest.  If  the 
COF  is  not  on  the  OCS.  the  commenters 
suggested  that  we  should  obtain 
information  about  adds  and  drops  from 
the  appropriate  State  officials. 

We  have  considered  the  comments  we 
received  on  Amending  an  OSFR 
Demonstration  and  we  find  that  the 
proposed  requirements  are  necessary  for 
the  following  reasons.  First,  we  are  not 
sure  that  we  can  obtain  the  necessary 
information  about  non-OCS  COFs  from 
the  States.  Therefore,  you  must  provide 
information  about  changes  in 
responsibility  for  non-OCS  COFs.  If  the 
States  accept  the  responsibility  for 
providing  that  information  in  the  future, 
then  we  will  revisit  the  requirement  that 
you  must  provide  it  to  us. 

Also,  for  OCS  COFs,  you  may  decide 
to  transfer  designated  applicant 
responsibilities  to  another  person 
without  requesting  MMS  to  approve  an 
assignment  of  lease  ownership  or 
operating  rights.  In  these  cases,  we 
would  not  have  the  information  needed 
to  accurately  track  OSFR  coverage. 
Again,  you  must  provide  the 
information  we  need  to  monitor 
compliance  with  this  regulation,  to 
ensure  that  there  is  an  OSFR 
demonstration  for  each  COF,  and  to 
clearly  establish  to  whom  a  claim 
should  be  presented. 

Implementation  Schedule 

The  proposed  regulation  required  you 
to  submit  OSFR  evidence  that  covers  all 
your  COFs  to  MMS  within  60  days  after 
the  effective  date  of  the  regulation. 
Commenters  from  both  the  oil  and  gas 
and  insurance  industries  objected  to  this 
compliance  schedule.  One  objection  is 
based  on  concerns  that  the  rule  would 
go  into  effect  before  some  of  you  are 
required  to  prepare  facility  response 
plans  under  the  MMS  response 
planning  regulations.  The  methods  you 
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must  use  to  calculate  worst  case  oil-spill 
discharge  volumes  for  facilities  located 
seaward  of  the  coastline  are  in  those 
regulations.  Some  commenters  believe  it 
would  be  an  unnecessary  burden  to 
require  worst  case  discharge 
calculations  under  the  OSFR  rule  unless 
it  is  coordinated  with  the  requirement 
for  oil-spill  response  planning  purposes. 
The  commenters  recommended  that  the 
effective  date  of  this  regulation  be 
deferred  until  after  you  must  comply 
with  the  MMS  response  plan  rule. 
Insurance  industry  interests  expressed 
concerns  that  a  60-day  compliance 
window  will  generate  an  overwhelming 
administrative  burden  on  insurance 
providers  because  a  large  number  of 
designated  applicants  will  request 
insurance  coverage  over  a  short  period 
of  time.  One  commenter  suggested  that 
this  problem  could  be  mitigated  if  a 
designated  applicant  were  allowed  to 
defer  submittal  of  OSFR  evidence  under 
this  rule  until  the  OSFR  demonstrations 
they  made  under  the  current  rule 
covering  OCS  facilities  expire. 

We  do  not  find  the  arguments  for 
linking  OSFR  demonstrations  and  MMS 
response  plan  compliance  compelling.  It 
is  not  necessary  for  you  to  prepare  an 
MMS  response  plan  in  order  to  do  worst 
case  oil-spill  discharge  calculations  for 
your  facilities.  Likewise,  we  do  not 
accept  that  requiring  you  to  do  these 
calculations  is  burdensome.  If  vou  do 
not  have  to  prepare  an  MMS  response 
plan  before  you  must  submit  vour  OSFR 
demonstration,  the  worst  case  data  that 
is  generated  to  support  the 
demonstration  can  later  be  used  to 
prepare  a  response  plan.  Also,  the  MMS 
response  plan  regulations  do  not 
prohibit  you  from  developing  a  response 
plan  at  the  time  you  must  submit  an 
OSFR  demonstration  under  this 
regulation.  Finally,  we  believe  that 
OSFR  for  COFs  not  covered  under  the 
current  OCS  OSFR  program  should  be 
established  as  soon  as  practicable.  For 
these  reasons,  we  find  that  the  benefits 
of  implementing  this  new  OSFR 
program  in  a  timely  fashion  outweigh 
the  potential  burdens  cited  in  the 
comments. 

We  share  the  concerns  expressed  by 
commenters  that  you  must  be  given 
sufficient  time  to  assemble  acceptable 
OSFR  evidence.  This  is  especially 
important  if  you  rely  primarily  on 
insurance  to  demonstrate  OSFR,  or  if 
you  are  not  currently  subject  to  the  OCS 
OSFR  program  that  this  regulation 
replaces.  Therefore,  we  have  revised  the 
language  in  §  253.44  so  that  submissions 
of  OSFR  demonstrations  will  be  staged 
over  the  180-day  period  following  the 
effective  date  of  the  regulation.  If  you 
are  demonstrating  OSFR  for  anv  OCS 


facility  on  the  effective  date,  you  must 
submit  OSFR  evidence  for  all  your  COFs 
before  any  of  your  existing  OSFR 
coverage  expires,  or  within  180  days 
aher  the  effective  date  of  the  rule, 
whichever  is  earlier.  If  vou  are  not 
demonstrating  OSFR  for  an  OCS  facilitv, 
you  must  submit  OSFR  evidence  for  all 
your  COFs  within  180  days  after  the 
effective  date  of  this  regulation.  We 
expect  this  implementation  schedule  to 
spread  OSFR  submissions  out  over  a 
period  of  months,  and  give  insurers  and 
designated  applicants  with  no  prior 
OSFR  experience  sufficient  time  to 
prepare  acceptable  evidence. 

Claims  for  Cleanup  and  Damages 

Direct  Action — One  commenter  stated 
that  the  proposed  rule,  in  §  253.41(d), 
should  mirror  the  statutory  language 
word-for-word  regarding  th« 
circumstances  under  which  a  guarantor 
is  subject  to  direct  action.  The  concern 
is  that  insurance  companies  will 
hesitate  to  participate  if  they  believe  the 
regulation  broadens  the  statutory 
language. 

Tnis  section  merely  provides  that 
OSFR  evidence  submitted  bv  a 
designated  applicant  must  include  a 
statement  by  the  instrument  insurer 
agreeing  to  the  direct  action  terms  and 
conditions  established  bv  OPA.  The 
terms  and  conditions  cited  in  the 
section  are  entirely  consistent  with 
those  in  OPA.  The  rule  does  not 
"broaden"  the  statutory  language.  Thus, 
no  change  to  §  253.41(d)  is  necessary. 

Defenses  Against  Direct  Action — OPA 
provides  that  MMS  may,  by  regulation, 
designate  defenses  available  to 
guarantors  in  addition  to  the  two 
categories  of  defenses  specifically 
established  by  OPA,  (1)  defenses  that 
are  available  to  the  responsible  party,  or 
(2)  the  defense  that  the  incident  (oil- 
spill  discharge  or  substantial  threat  of 
the  discharge  of  oil)  was  caused  by  the 
willful  misconduct  of  the  assured!  MMS 
did  not  establish  additional  defenses  in 
the  propo.sed  regulation.  One 
commenter  said  that  MMS  should,  at 
the  very  least,  allow  insurance 
companies  a  defense  whenever  the 
insured  commits  fraud  or  makes 
misrepresentations  in  the  course  of 
procuring  the  underlying  OSFR  policy. 

Allowing  such  a  defense  is 
inconsistent  with  two  objectives  of  the 
OSFR  program:  Ensure  that  claims  for 
oil-spill  damages  and  cleanup  costs  are 
paid  promptly;  and  make  responsible 
parties  or  their  guarantors  pay  claims 
rather  than  the  Oil  Spill  Liability  Trust 
Fund  (Fund). 

Limiting  the  types  of  defenses 
guarantors  may  use  to  avoid  payment  of 
claims  is  consistent  with  and  furthers 


the  achievement  of  these  objectives. 
Furthermore,  there  is  no  evidence  that 
fraud  and  misrepresentation  have  been 
a  problem  in  the  current  OSFR  program. 
We  will  monitor  this  situation. 

Insolvency  as  a  Condition  for  Direct 
Action — One  commenter  said  that  MMS 
had  incorrectly  suggested  in 
*?  253.61(a)(1)  that  the  mere  assertion  of 
insolvency  is  sufficient  to  allow  a 
claimant  to  pre.sent  a  claim  directly  to 
the  guarantor.  The  commenter  stated 
that  the  responsible  party  must  actually 
be  insolvent  as  a  condition  for  direct 
action 

The  section  cited  is  meant  to  state,  not 
merely  suggest,  that  a  responsible 
party's  claim  of  insolvency  is  sufficient 
to  permit  claimants  to  proceed  with 
direct  action  against  guarantors.  Our 
interpretation  is  that  if  a  responsible 
party  demes  or  fails  to  pay  a  claim 
asserting  that  he  or  she  is  insolvent  and 
further  asserts  that  the  conditions  of  his 
or  her  insolvency  are  equivalent  to  the 
insolvency  criteria  set  forth  at  OPA 
section  1016(f)(2).  then  claimants  may 
proceed  against  the  responsible  party's 
guarantor.  The  phrase,  "as  defined 
under  section  101(31)  of  Title  11. 
United  States  Code  and  applying 
generally  accepted  accounting 
principles."  simply  defines  the  word 
"insolvent"  and  does  not  establish  a 
requirement  that  MMS  or  others 
actually  verify  the  responsible  party's 
financial  status.  The  commenter  also 
seems  to  suggest  that  claimants  might 
make  self-serving  assertions  that  the 
designated  applicant  v.as  insolvent.  The 
statute  and  the  proposed  regulation  both 
state  that  a  claimant  may  proceed 
against  a  guarantor  when  a  responsible 
party  denies  or  fails  to  pay  a  claim 
because  of  insolvency.  We  do  not 
believe  it  is  unreasonable  to  expect  that 
the  guarantor  contact  the  designated 
applicant  to  verify  that  the  designated 
applicant,  in  fact,  has  denied  or  failed 
to  pay  a  claim  because  of  insolvency. 

The  commenter,  consistent  with  the 
above  comments,  stated  that  MMS 
should  establish  through  regulations  a 
process  whereby  MMS  would  make  an 
official  determination  of  insolvency. 
Again,  all  that  is  required  in  order  for 
claimants  to  present  claims  to  a 
guarantor  is  for  the  designated  applicant 
to  deny  or  fail  to  pay  a  claim  citing 
insolvency.  One  of  the  principal 
objectives  of  OPA  is  to  ensure  that 
people  who  suffer  damage  from  an  oil 
spill  are  compensated  quickly  to 
minimize  their  economic  loss  and 
hardship.  Establishing  a  regulatory 
process  that  might  require  a  lengthy 
insolvency  determination  procedure 
before  compensation  could  begin  would 
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be  totally  inconsistent  with  that 
objective. 

Accordinglv.  we  are  not  changing  the 
regulation  in  response  to  comments 
about  requiring  MMS  to  determine 
insolvency  as  a  condition  for  direct 
action. 

Bankruptcy/lnsolvfiicy  of  All 
Responsible  Parties — One  commenter 
said  that  ALL  responsible  partit-s.  not 
just  the  designated  applicant,  nuist  be 
bankrupt  or  insolvent  before  a  claim 
may  be  presented  directlv  to  a 
guarantor. 

The  1996  OPA  amendments  provide 
that  "a  responsible  party."  rather  than 
all  responsible  parties,  will  provide 
evidence  of  financial  responsibility. 
Thus,  the  statute  allows  one  party  (i.e.. 
the  designated  applicant)  to  make  the 
demonstration  on  behalf  of  all 
responsible  parties,  rather  than 
requiring  a  demonstration  by  each 
responsible  party.  The  designated 
applicant  is,  in  effect,  an  agent  for  the 
other  parties.  Since  all  parties  are  not 
required  to  obtain  evidence  of  financial 
responsibility,  it  is  not  reasonable  to 
require  that  all  responsible  parties  be 
bankrupt  or  insolvent  before  claims  can 
be  presented  to  the  guarantor. 
Furthermore,  such  a  requirement  would 
slow  the  processing  and  payment  of 
claims  contrary  to  OPAs  objective  of 
ensuring  that  people  who  suffer  damage 
as  a  result  of  a  spill  are  compensated 
expeditiously  to  minimize  their 
economic  loss  and  hardship. 

We  will  not  change  the  regulation  to 
require  that  all  responsible  parties  be 
bankrupt  or  insolvent  before  a  claim 
may  be  presented  to  a  guarantor.  We 
revised  §  253.60  of  the  final  rule  to 
clarify  that,  in  accordance  with  the 
statute,  a  claimant  may  present  a  claim 
first  to  the  guarantor  if  the  designated 
applicant  (i.e.,  responsible  party)  has 
filed  a  petition  for  bankruptcy.  (See 
§  253.60(a)). 

90-day  Trigger  for  Court  Action — One 
commenter  said  that  the  90-day  trigger 
for  taking  court  action  against  the 
guarantor  (see  S?  253.6U(b)(5))  was 
inappropriate  and  could  result  in 
needless  litigation.  Since  the  90-day 
time  period  begins  when  the  c;laim  is 
filed  with  the  designat'^d  npplicnnt. 
there  is  no  assurance  that  the  guarantor 
will  have  a  reasonable  time  to  examine 
the  claim  before  being  sued. 

We  recognize  the  vnliditv  of  the 
comment.  However,  it  is  beyond  our 
authority  to  rectify  the  situation  becau.se 
the  OPA  provisions  are  quite  explicit  on 
this  issue,  and  they  are  implemented  by 
the  courts,  not  MMS.  OPA*  section 
1013(c)  clearly  states  that  if  a  claim  is 
not  ";ettled  by  payment  within  90  days 
by  the  person  to  whom  the  claim  was 


submitted,  the  claimant  may  elect  to 
commence  an  action  in  court  against  the 
responsible  party  or  guarantor  or  to 
present  the  claim  to  the  Fund. 

We  do  require,  however,  that 
designated  applicants  notify  their 
guarantor(s)  within  15  calendar  days  of 
a  receipt  of  a  claim.  Moreover,  once  a 
facilitv  has  been  designated  a  source  of 
a  spill  under  OPA  .section  1014,  we. 
would  expect  the  designated  applicant 
and  the  guarantor  to  work  closely 
together  in  the  review  of  claims. 

During  the  course  of  our  review  of 
proposed  §  253.60  that  was  prompted  by 
this  comment,  we  discovered  that  it  did 
not  explicitly  identify  the  relationship 
between  advertising  a  claim  and  the  90- 
day  trigger  for  direct  action.  The  statute 
provides  that,  absent  denial  by  tlie 
responsible  party  (i.e.,  designated 
applicant]  or^uarantor,  a  claimant  must 
wait  at  least  90  days  after  the  date  that 
the  incident  source  and  claims 
procedures  are  advertised  before  a  claim 
may  be  presented  to  the  Fund.  This 
limitation  is  now  covered  in  paragraph 
§  253.60(b),  and  the  term  "source  of  the 
incident"  was  added  to  the  list  of  terms 
in  §253.3, 

Advertising  Requirements — One 
commeoter  said  that  USCG  regulations 
(33  CFR  136.301)  must  be  modified  to 
make  the  responsible  party  do  the  initial 
advertising  of  claims  procedures. 

Without  addressing  the  merits  of  the 
comment,  such  a  change  cannot  be 
made  in  this  rule  because  advertising  of 
claims  was  neither  a  subject  of  the 
proposed  rule  nor  a  matter  within  our 
jurisdiction.  Any  change  in  USCG 
regulations  would  have  to  be  made  by 
that  agency,  not  MMS.  To  clarif\-  that 
procedures  for  advertising  claims  is 
within  USCG  jurisdiction,  rather  than 
MMS  jurisdiction,  we  added  the  term 
"advertise"  to  the  list  of  terms  in 
§253.3. 

OSFR  Forms — This  final  regulation 
does  not  include  the  MMS  forms  that 
vou  must  use  to  submit  information 
supporting  your  OSFR  demonstration. 
Thev  will  be  published  in  a  separate 
Federal  Register  document  announcing 
that  they  have  been  approved  by  0MB. 
These  forms  will  reflect  our 
consideration  of  comments  we  received 
on  their  format  and  content. 

Civil  Penalty  Regulations — MMS  is 
amending  the  regulations  at  30  CFR 
250.1404  to  include  violations-of  the 
OSP"R  requirements  (reference  §  253.51 
of  the  OSFR  rule).  MMS  will  process 
OSFR  penalties  under  30  CFR  250.1400 
using  the  penaltv  assessment  matrix 
presented  in  the  proposed  OSFR  rule 
(62  FR  14056).  To  obtain  a  copy  of  the 
OSFR  penalty  matrix,  send  yuur  request 
to  the  address  listed  in  §  253.45. 


Regulatory  Flexibility  Act — Several 
commenters  said  we  did  not  properly 
assess  the  effects  of  this  rule  on  small 
businesses.  In  particular,  the 
commenters  disagreed  with  our 
estimates  of  the  number  of  small 
businesses  that  will  be  affected  and  the 
costs  of  compliance.  We  agree.  In 
response,  we  revised  our  analysis  using 
data  provided  by  the  commenters,  our 
reassessment  of  the  likely  cost  of  OSFR 
insurance,  the  decreased  geographic 
area  covered  by  the  final  rule,  and  the 
estimates  of  information  collection 
costs.  In  general,  we  increased  our 
estimate  of  the  number  of  small 
businesses  that  would  be  affected  and 
decreased  the  estimated  per-business 
cost  of  compliance.  We  do  not  agree 
with  the  comment  that  the  costs  of 
complying  with  this  regulation  threaten 
the  viability  of  many  small  businesses, 
because  our  estimated  annual 
compliance  cost  is  only  $14,000  per 
business  (e.g..  designated  applicant). 
See  the  analysis  presented  later  in  this 
notice  of  final  rulemaking  on  the 
Regulatory  Flexibility  Act. 

PaperH'ork  Reduction  Act — We 
received  numerous  comments  on  the 
information  collection  associated  with 
this  regulation.  In  general,  the 
commenters  asserted  that  we 
undere.stimated  the  paperwork  burden, 
or  that  we  asked  for  information  we 
already  have  or  don't  need. 

One  commenter  said  that  the 
frequency  of  responses  from  designated 
applicants  will  be  monthly  or  perhaps 
weekly,  rather  than  annually,  as  stated 
in  the  NPR.  To  clarifv',  we  stated  in  the 
NPR  that  a  designated  applicant  will 
submit  information  at  least  once  per 
year.  Although  we  do  not  agree  that 
response  frequency  will  be  monthly  or 
weekly  for  most  designated  applicants, 
we  have  reviewed  and  raised  our 
estimates  of  reporting  frequency  for  this 
final  regulation.  The  principal  bases  for 
these  estimates  are  historical  data  on  the 
OCSLA  OSFR  program,  requests  for 
OCS  drilling  permits,  and  OCS 
assignment  or  transfer  requests.  These 
data  are  good  indicators  of  possible  COF 
changes  that  would  require  you  to 
submit  OSFR  information  under  this 
rule. 

The  commenters  also  said  that  the 
underestimate  of  reporting  frequency 
leads  to  a  significant  underestimate  of 
reporting  costs.  We  have  revised  the 
costs  to  account  for  the  revised 
estimates  of  the  reporting  frequency  and 
the  associated  reporting  burden  hours. 

Some  commenters  said  we  should  not 
require  any  data  on  COF  changes 
because  MMS  or  the  States  already 
require  you  to  submit  the  information 
for  other  purposes  (e.g.,  request  for 
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approval  of  drilling  plan,  production 
plan,  or  drilling  permit).  Further,  the 
commenters  believe  we  should  make 
arrangements  with  the  Slates  to  obtain 
data  you  submit  to  them  about  non-OCS 
COFs.  We  disagree  for  the  reasons 
presented  above  in  the  discussion  on 
Amending  an  OSFR  Demonstration. 

One  commenter  suggested  that  it  is 
unnecessary  for  us  to  require  any 
information  about  a  designated 
applicant's  COFs,  if  the  designated 
applicant  is  the  designated  operator  and 
demonstrates  the  maximum  OSFR 
amount  (i.e..  $150  million).  We  disagree, 
except  for  information  about  worst  case 
oil-spill  discharge  volumes  (see 
§  253.14(b)).  Our  reasons  are  the  same  as 
those  presented  above  in  the  discussion 
on  Amending  an  OSFR  Demonstration. 
Thus,  you  must  specify  the  COFs 
covered  by  your  OSFR  demonstration 
even  if  the  amount  of  OSFR  you 
demonstrate  is  $150  million. 

Takings  Implication  Assessment — 
Several  commenters  suggested  that  the 
owners  of  some  small  companies  that 
must  comply  with  this  rule  will  not  be 
able  to  pay  the  associated  costs.  Also,  if 
we  award  a  $25,000  civil  penalty  for 
each  day  of  non-compliance,  the  penalty 
would  amount  to  nearly  $10,000,000  per 
year.  On  those  bases  the  commenters 
believe  we  must  prepare  a  Takings 
Implications  Assessment  because  the 
net  effect  of  the  rule  could  be  a  taking. 

We  disagree.  Based  on  information  we 
received  from  commenters  about  the 
number  of  small  companies  affected  by 
the  proposed  rule,  information  we 
gathered  about  the  likely  cost  of  OSFR 
insurance,  and  the  reduced  area  along 
the  coast  that  is  covered  by  the  final 
rule,  we  re-evaluated  the  compliance 
costs.  We  now  estimate  that  the 
companies  that  will  be  affected  most 
significantly  by  this  rule  will  spend 
about  $14,000  per  year  to  comply.  We 
could  find  no  evidence  that  any 
company  with  a  COF  will  be  subject  to 
a  taking  because  of  this  incremental 
economic  burden.  Moreover,  we  do  not 
agree  that  penalties  for  non-compliance 
with  this  rule  should  be  considered  in 
assessing  a  possible  taking. 

Author:  Raymond  L.  Beittel, 
Performance  and  Safety  Branch,  MMS, 
prepared  this  document. 

E.G. 12886 

This  final  rule  is  not  a  significant  rule 
requiring  review  by  the  OMB  under  E.O. 
12866. 

All  of  the  oil  and  gas  companies 
currently  operating  in  the  OCS, 
including  those  considered  to  be  small 
businesses,  had  to  comply  with  the 
existing  OSFR  regulations  (i.e..  33  CFR 
part  135).  MMS  does  not  expect  that 


these  companies  will  incur  any 
significant  operating  cost  increases  from 
complying  with  this  rule.  Also,  of  the 
estimated  45  oil  and  gas  companies 
operating  in  State  coastal  waters  that 
would  be  affected  by  the  rule,  about  half 
hold,  have  applied  for.  or  have  held  a 
Certificate  of  Financial  Responsibility 
under  33  CFR  part  135.  If  25  companies 
operating  in  State  coastal  waters  are 
subject  to  OSFR  for  the  first  time  and 
each  company  uses  only  insurance  to 
demonstrate  OSFR,  the  estimated 
annual  cost  of  the  insurance  is  $10,000 
per  company.  Also,  we  estimate  that  the 
annual  administrative  cost  to  each  of 
these  25  companies  will  be 
approximately  $4,000.  Overall,  the 
annual,  incremental,  industry-wide  cost 
of  compliance  is  estimated  to  be 
$350,000. 

This  rule  does  not  generate  any 
adverse  effects  on  competition, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Therefore.  OMB  review  of  this  final  rule 
under  E.O.  12866  is  unnecessary. 

Regulatory  Flexibility  Act 

Approximately  200  businesses  will 
pay  the  costs  of  complying  with  this 
regulation.  These  200  businesses  will 
demonstrate  OSFR  to  MMS  on  behait  of 
themselves  and  approximatelv  400  other 
holders  of  oil  and  gas  leases,  permits 
and  RUEs  that  are  subject  to  the  rule. 
Although  some  other  businesses,  such 
as  insurance  brokers,  also  may  be 
affected  because  they  have  OSFR-related 
agreements  with  designated  applicants, 
none  are  expected  to  incur  any 
compliance  costs.  See  the  discussion 
below  for  Paperwork  Reduction  Act  for 
more  information  on  estimates  of  the 
total  number  of  affected  businesses. 

We  estimate  that  the  total  annual  cost 
of  compliance  with  this  new  regulation 
will  be  $7.1  million.  This  estimate 
represents  the  sum  of  the  estimated 
annual  administrative  costs  (i.e.. 
$800,000)  and  the  estimated  cost  of 
OSFR  evidence  using  insurance  or  a 
surety  (i.e.,  $6.3  million).  See  the 
discussion  below  on  Reporting  and 
Recordkeeping  "Hour"  Burden  for  more 
information  administrative  cost 
estimates.  The  figure  for  annual  cost  of 
OSFR  evidence  was  derived  using  the 
assumptions  that  90  percent  of  the  200 
designated  applicants  will  demonstrate 
an  average  of  $35  million  in  financial 
responsibility  using  insurance  or  a 
surety  that  costs  $35,000. 

Most  of  the  estimated  200  businesses 
affected  by  this  new  regulation 
demonstrated  OSFR  under  the  previous 
regulation.  We  estimate  that  the  annual 


cost  of  compliance  with  the  previous 
OSFR  rule  was  $5.9  million.  This  figure 
represents  the  sum  of  the  estimated 
annual  administrative  costs  (i.e.,  $1.1 
million)  and  estimated  annual  cost  of 
OSFR  evidence  usint;  insurance  or  a 
surety  (i.e..  $4.8  million).  The  figure  for 
the  annual  cost  of  OSFR  evidence  under 
the  previous  program  was  derived  using 
the  assumptions  that  insurance-or 
surety-based  demonstrations  were  made 
for  1,200  OCS  facilities  at  an  average 
cost  of  $4,000  per  facility.  Although  the 
cost  of  compliance  for  this  new  rule  is 
estimated  to  be  higher  than  for  the 
previous  OSFR  rule,  we  expect  that  the 
de  mmimis  provision  in  the  rule  will 
exclude  some  small  businesses  from  the 
requirement  to  demonstrate  OSFR. 

Approximately  45  of  the  estimated 
200  businesses  that  we  expect  to  be 
affected  by  this  regulation  have  oil  and 
gas  facilities  located  in  State  waters 
where  Federal  OSFR  requirements  did 
not  previously  apply.  Of  these  45 
businesses,  about  35  could  be 
considered  small  businesses  under 
Small  Business  Administration  criteria. 
Each  of  the  remaining  10  businesses, 
employs  more  than  500  people,  so  none 
of  them  meet  the  Small  Business 
Administration  small  business  criteria. 
Based,  in  part,  on  data  received  in 
comments  on  the  proposed  rule,  we 
estimate  that  25  of  the  35  small 
businesses  with  State  oil  and  gas 
facilities  will  be  required  to  demonstrate 
OSFR  for  the  first  time.  The  remaining 
10  affected  small  businesses 
demonstrated  OSFR  for  facilities  located 
in  the  OCS  under  the  previous 
regulation.  Based  on  our  knowledge  of 
the  types  of  oil  and  gas  facilities  that  are 
owned  or  operated  by  the  estimated  25 
newly-regulated  small  businesses,  we 
expect  that  each  business  will  be 
required  to  demonstrale  $10  million  in 
OSFR. 

It  is  reasonable  to  assume  that  each  of 
the  estimated  25  newly-regulated  small 
busine.sses  will  use  OSFR  evidence  that 
costs  no  more  than  insurance,  and  that 
the  annual  premium  for  a  $10  million 
OSFR  insurance  policy  will  be  about 
$10,000.  Further,  it  is  conservative  to 
assume  that,  in  addition  to  insurance 
costs,  each  small  business  will  incur 
approximately  $4,000  in  annual 
administrative  costs.  This  $4,000  figure 
represents  the  total  estimated  annual 
administrative  cost  (i.e..  approximately 
$800,000)  divided  by  the  total  number 
of  affected  businesses  (i.e..  200).  See  the 
discussion  below  on  Reporting  and 
Recordkeeping  "Hour"  Burden  for  more 
information  on  administrati-e  cost 
estimates.  When  the  estimati-d  annual 
administrative  cost  (i.e..  $4,000)  is 
added  to  the  estimated  annual  cost  of 
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OSFR  insurance  (i.e.,  SlO.OOO).  the  total 
estimated  annual  cost  of  compliance  for 
each  of  the  25  newly-regulated  small 
businesses  equals  514.000.  Further, 
when  the  estimated  annual  newly- 
affected  small  business  compUance  cost 
(i.e..  S14.000)  is  multiplied  by  the  total 
number  of  newly-affected  small 
businesses  (i.e..  2,5),  the  total 
incremental  annual  ec.onomic  impact  on 
small  businesses  equals  5350,000.  We 
do  not  believe  this  amount  represents  a 
substantial  economic  effect  on  small 
business. 

The  amount  of  oil  a  company 
produces  and  the  volumes  ol  the 
associated  worst  case  oil-spill 
discharges  are  generally  proportional  to 
the  company's  size.  We  do  not  expect 
smaller  companies  to  be  the  designated 
applicants  for  any  COFs  that  have  a 
worst  case  oil-spill  discharge  volume  ot 
greater  than  35.000  bbls.  If  a  smaller 
company  acquires  an  interest  in  a  COF 
with  a  verv  large  worst  case  oil-spill 
discharge  volume,  such  as  a  deepwater 
facilitv  in  the  Gulf  of  Mexico,  we  expect 
the  (.:ompanv  will  do  so  in  partnership 
wnth  a  larger  company  that  can 
demonstrate  OSFR  using  self-insurance. 
We  further  expect  that  the  larger 
companv  will  be  selected  as  the 
designated  applicant  and  demonstrate 
OSFR  on  behalf  of  the  smaller  partner. 
Therefore,  we  do  not  expect  that 
implementing  this  regulation  will 
require  small  businesses  to  demonstrate 
OSFR  for  amounts  greater  than  $35 
million. 

This  OSFR  regulation  will  have  no 
adverse  effect  on  oil  company  service 
industries,  such  as  the  supply  vessel 
and  service  vessel  industries.  The 
persons  responsible  for  these  vessels  are 
not  governed  bv  this  regulation  but  must 
complv  with  separate  Coast  Guard 
OSFR  requirements  under  1?  CFR  part 
138. 

Your  comments  are  important.  The 
Small  Business  and  Agriculture 
Regulatorv  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  business  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annuallv  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  the  enforc:ement 
actions  of  MMS,  call  toll-free  (888J  734- 
3247. 

Paperwork  Reduction  Act  (PR_\)  of 
1993  , 

As  part  of  the  proposed  rulemaking 
process,  we  submitted  the  information 
collection  requirements  in  30  CFR  part 
253  and  the  related  forms  to  0MB  for 
approval.  A  discussion  of  the  comments 


received  on  the  information  collection 
aspects  of  the  proposed  rule  is  included 
earlier  in  the  preamble.  Based  on 
changes  made  in  this  rule  and  to  the 
forms,  we  have  submitted  a  revised 
information  collection  package  to  OMB 
for  approval  under  section  3507(d)  of 
the  PRA.  The  PRA  provides  that  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displavs  a  currently  valid  OMB  control 
number.  The  information  collection 
aspects  of  this  final  rule  will  not  take 
effect  until  approved  by  OMB.  We  will 
publish  a  document  in  the  Federal 
Register  announcing  the  OMB  approval 
of  the  revised  collection  of  information 
and  forms  associated  with  30  CFR  part 
253.  The  title  of  this  collection  of 
information  is  "30  CFR  Part  253.  Oil 
Spill  Financial  Responsibility  for 
Offshore  Facilities." 

We  invite  the  public  and  other 
Federal  agencies  to  comment  on  this 
collection  of  mformation.  Send 
comments  regarding  any  aspect  of  the 
collection  to  the  Office  of  Information 
and  Regulatorv  Affairs.  OMB.  Attention 
Desk  Officer  for  the  Department  of  the 
Interior  (OMB  control  number  1010- 
OlOR).  725  17th  Street,  NW., 
Washington,  DC  20503.  Send  a  copy  of 
vour  comments  to  the  Minerals 
^Management  Service:  Mail  Stop  4230; 
1849  C  Street.  NW..  Washington,  DC 
20240.  OMB  is  required  to  make  a 
decision  concerning  the  collection  of 
information  contained  in  this  final  rule 
between  30  and  fiO  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  your 
comments  are  best  assured  of  being 
considered  bv  OMB  if  OMB  receives 
them  bv  September  10,  1998. 

Section  3506(c)(2)(a)  of  the  PRA 
requires  each  agency  to  specifically 
solicit  comments  to;  (a)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  agency 
to  perform  its  duties,  including  whether 
the  information  is  useful;  (b)  evaluate 
the  accuracy  of  the  agency's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  u.se  of 
automated  collection  techniques  or 
other  forms  of  information  technologv. 

The  final  rule  for  30  CFR  part  253  ' 
makes  very  few  changes  to  the 
information  collection  requirements 
approved  for  the  proposed  rulemaking. 
\Ve  have  modified  several  of  the 
proposed  forms  for  minor  editorial 
corrections  and  to  more  clearly  title  the 
forms  and  some  of  the  headings  within 


the  forms.  In  addition,  we  proposed 
separate  reporting  forms  for  the  two 
categories  of  covered  offshore  facilities; 
(1)  Lease  listing,  and  (2)  permit  or  RLIE 
listing.  Separate  report  forms  for 
changes  to  these  listings  were  also 
proposed.  We  have  collapsed  those  four 
forms  into  two.  This  will  enable 
respondents  to  report  any  covered 
offshore  facility  on  the  same  form 
(MMS-1021]  and  submit  subsequent 
changes  on  the  same  form  (MMS-1022), 
regardless  of  the  type  of  covered 
offshore  facility. 

In  addition.  Form  MMS-1017, 
Designation  of  Applicant,  was  changed. 
In  the  proposed  rule,  respondents 
would  submit  a  separate  form  for  each 
covered  offshore  facility.  In  the  final 
rule,  respondents  will  submit  one  form 
for  all  covered  offshore  facilities  for 
which  they  are  the  Designated 
Applicant.  The  new  page  2  for  Form 
MMS-1017  will  be  used  to  provide  a 
description  of  the  applicable  facilities. 
The  hour  burden  of  preparing  this  form 
does  not  change  as  the  same  time  will 
be  necessary  to  research  and  gather  the 
information.  However,  the  information 
will  now  be  included  on  the  form 
submitted  to  MMS. 

Some  of  the  respondents  will  be  the 
approximately  600  holders  of  leases, 
permits,  and  RUEs  in  the  OCS  and  in 
certain  State  coastal  waters  who  will 
appoint  approximately  200  designated 
applicants  to  submit  OSFR  evidence  to 
MMS  under  this  regulation.  Other 
respondents  will  be  the  designated 
applicants'  insurance  agents  and 
brokers,  bonding  companies,  and 
indemnitors.  MMS  receives 
approximately  2,600  responses  each 
year  under  the  OSFR  regulation  that  this 
final  regulation  replaces.  The  frequency 
of  submission  under  the  new  regulation 
will  vary,  but  most  will  respond  at  least 
once  per  year. 

Rf^porting  and  Recordkeeping  "Hour" 
Rurden:  We  estimate  the  total  annual 
burden  of  this  collection  of  information 
to  be  22,181  reporting  hours  and  zero 
recordkeeping  hours.  Based  on  $35  per 
hour,  the  total  burden  hour  cost  to 
respondents  is  estimated  to  be  $776,335. 
The  public  reporting  burden  for  this 
information  will  vary  by  form  and 
collection,  as  shown  below.  The  burden 
per  response  is  averaged  to  be  5  hours, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  information  collection. 
The  information  collected  consists  of 
the  following,  and  the  estimated  burden 
for  each  is  shown  in  parentheses: 
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•  Form  MMS-1016,  Designated 
Applicant  Information  Certification  (1 
hour). 

•  Form  MMS-101 7,  Designation  of 
Applicant  (9  hours). 

•  Form  MMS-1018,  Self-insurance  or 
Indemnity  Information  (1  hour). 

•  Form  MMS-1019,  Insurance 
Certificate  (120  hours). 

•  Form  MMS-1020,  Surety  Bond  (24 
hours). 

•  Form  MMS-1 021.  Covered  Offshore 
Facilities  (3  hours). 

•  Form  MMS-1022.  Covered  Offshore 
Facility  Changes  (1  hour). 

•  Letter  requesting  a  determination  of 
applicability  of  the  regulation  (2  hours). 

•  Proposal  to  accept  an  aUernative 
method  to  demonstrate  OSFR  (no 
burden — we  anticipate  no  requests  but 
have  provided  the  option  in  the  rule). 

•  Written  notice  to  MMS  of  change  in 
ability  to  complv  (1  hour). 

•  Claims  (assessment  of  the  burden 
associated  with  claims  is  the 
responsibility  of  the  USCG  as  part  of  its 
rulemaking  on  claims  against  the  Oil 
Spill  Liabilitv  Trust  Fund.  See  33  CFR 
parts  135,  13'6,  and  137). 

Reporting  and  Recordkeeping  "Cost" 
Burden:  In  submitting  the  collection  of 
information  in  the  proposed  rule  to 
OMB  for  approval,  we  included  an 
estimate  of  the  costs  for  demonstrating 
OSFR  as  a  reporting  and  recordkeeping 
cost  burden.  It  has  since  been 
determined  that  this  is  considered  a 
"regulatory"  burden  rather  than  a 
"paperwork"  burden  as  defined  by  the 
PRA.  Therefore,  there  are  no  reporting 
or  recordkeeping  cost  burdens 
contained  in  this  final  rule. 

Takings  Implication  Assessment 

DOI  has  determined  that  this  rule 
does  not  represent  a  governmental 
action  capable  of  interfering  with 
constitutionally  protected  property 
rights.  The  annual,  incremental  cost  of 
complying  with  this  regulation  for 
approximately  25  businesses  will  be 
limited  to  about  $14,000  per  business 
per  year.  We  do  not  believe  that  paving 
this  cost  will  result  in  any  takings. 
Thus,  DOI  does  not  need  to  prepare  a 
Takings  Implication  Assessment  under 
E.O.  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

E.O. 12988 

DOI  has  certified  to  OMB  that  this 
rule  meets  the  applicable  reform 
standards  provided  in  section  3(a)  and 
3(b)(2)  of  E.O.  12988. 

Unfunded  Mandates  Reform  Act  of 
1995 

DOI  has  determined  and  certifies 
under  the  Unfunded  Mandates  Reform 


Act,  2  U.S.C.  1502  et  seq.,  that  this  rule 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  State, 
local,  and  tribal  governments  or  the 
private  sector. 

National  Environmental  Policy  Act 

The  DOI  Manual  (Part  516  DM  5. 
Appendix  10.4)  specifies  that  issuing  or 
modifying  regulations  normally  does 
not  have  a  significant  effect  on  the 
environment,  either  individually  or 
cumulatively.  As  such,  this  rulemaking 
is  categorically  excluded  from  the 
requirement  to  prepare  either  an 
environmental  assessment  or  an 
environmental  impact  statement.  M.MS 
reviewed  the  rule  according  to  agency 
procedures  and  verified  that  none  of  the 
exceptions  to  the  categorical  exclusion 
apply 

List  of  Subjects 

30  CFR  Part  250  -^ 

Administrative  practice  and 
procedure,  Continental  shelf. 
Environmental  impact  statements. 
Environmental  protection.  Government 
contracts,  Investigations,  Minerals 
Management  Service,  Oil  and  gas 
exploration.  Penalties,  Pipelines,  Public 
lands — mineral  resources.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements,  and  Sulfur. 

30  CFR  Part  253 

Continental  shelf.  Environmental 
protection.  Insurance,  Oil  and  gas 
exploration.  Oil  pollution.  Penalties. 
Pipelines,  Public  lands — mineral 
resources.  Public  lands — rights-of-way. 
Reporting  and  recordkeeping 
requirements,  and  Surety  bonds. 

Dated:  July  17,  1998. 

Sylvia  V.  Baca, 

Assistant  Secrttary.  Land  and  Mme'rch 
Management. 

For  the  reasons  stated  in  the 
preamble,  the  Minerals  .Management 
Service  (MMS)  amends  part  250  and 
adds  a  new  part  253  to  Chapter  II  of 
Title  30  of  the  CFR  as  follows: 

PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  ON  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  43  U  S  C.  1334 

Subpart  N— Outer  Continental  Shelf 
(OCS)  Civil  Penalties 

2.  In  §250.1404,  paragraph  (d)  is 
added  to  read  as  follows: 


§  250. 1 404    Which  violations  will  MMS 
review  for  potential  civil  penalties? 

•  •  *  *  « 

(d)  Violations  of  the  oil  spill  financial 
responsibilitv  requirements  at  30  CFR 
part  253. 

3.  Part  253  is  added  to  read  as  follows: 

PART  253— OIL  SPILL  FINANCIAL 
RESPONSIBILITY  FOR  OFFSHORE 
FACILITIES 

Subpart  A — General 

Sec 

253.1     What  IS  the  purpose  of  this  part' 
253.3     How  are  the  terms  used  in  this 

regulation  defined? 
253.5     What  is  the  authority  for  collecting 

Oil  Spill  Financial  Responsibility 

(OSFR)  information' 

Subpart  B— Applicability  and  Amount  of 
OSFR 

253.10  What  facilities  does  this  part  cover? 

253.11  Who  must  demonstrate  O.SFR' 

253.12  May  !  ask  MMS  for  a  determination 
of  whether  I  must  demonstrate  OSFR' 

253.13  How  much  OSFR  must  1 
demonstrate? 

253  14     How  do  I  determine  the  worst  case 

oil-spill  discharge  volume' 
253.15     What  are  m\  general  OSFR 

compliance  responsibilities' 

Subpart  C — Methods  for  Demonstrating 
OSFR 


253 
253 

253 
253 
253 

253 

253. 
253 

253 

253 
253. 
253. 
253. 


20  What  methods  may  1  use  to 
demonstrate  OSFR' 

21  How  can  I  use  self-insurance  as 
OSFR  evidence' 

.22     How  do  I  apply  to  use  self-insurance 
as  OSFR  evidence' 

23  What  information  must  1  submit  to 
support  my  net  worth  demonstration' 

24  When  1  submit  audited  annual 
financial  statements  to  verifv  m\  net 
worth,  what  standards  must  thev  meet' 

.25     What  financial  test  procedures  must 
I  use  to  determine  the  amount  of  self- 
insurance  allowed  as  OSFR  evidence 
based  on  net  worth' 

26  What  information  must  I  submit  to 
support  my  unencumbered  net  assets 
demonstration' 

27  When  I  submit  audited  annual 
financial  statements  to  verifv  my 
unencumbered  assets,  what  standards 
must  they  meet' 

28  What  financial  test  procedures  must 
1  use  to  evaluate  the  amount  of  self- 
insurance  allowed  as  OSFR  e\'idence 
based  on  unencumbered  assets? 

29  How  can  I  use  insurance  as  OSFK 
e\idence? 

30  How  can  I  use  an  indemnity  as 
OSFR  evidence' 

31  How  can  1  use  a  surety  bond  as 
OSFR  evidence' 

32  .^re  there  alternative  miCthods  to 
demonstrate  OSFR? 
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Subpart  D — Requirements  for  Submitting 
OSFR  Information 

253.40     What  OSFR  evidence  must  I  submit 

toMMS' 
253  41     What  terms  must  1  include  in  my 

OSFR  evidence!' 

253.42  How  can  I  amend  my  list  of  COFs' 

253.43  When  is  mv  OSFR  demonstration  or 
the  amendment  to  my  OSFR 
demonstration  effective' 

253.44  When  must  I  comply  with  this 
subpart? 

253.45  Where  do  1  send  my  OSFR 
evidence' 

Subpart  E— Revocation  and  Penalties 

253.50  How  can  MMS  refuse  or  invalidate 
my  OSFR  evidence? 

253.51  What  are  the  penalties  for  not 
complying  with  this  part? 

Subpart  F — Claims  for  Oil-Spill  Removal 
Costs  and  Damages 

253.60  To  whom  may  I  present  a  claim? 

253.61  When  is  a  guarantor  sub|ect  to  direct 
action  for  claims? 

253.62  What  are  the  designated  applicant's 
notification  obligations  regarding  a 
claim'' 

Appendix — List  of  U.S.  Geological  Survey 
Topographic  Maps 

Authority:  33  U.S  C.  2701  et  seq. 
Subpart  A — General 

§253.1    What  is  the  purpose  of  this  part? 

This  part  establishes  the  requirements 
for  demonstrating  OSFR  for  covered 
offshore  facilities  (COFs)  under  Title  I  of 
the  Oil  Pollution  Act  of  1990  (OPA).  as 
amended,  33  U.S.C.  2701  et  seq. 

§  253.3    How  are  the  terms  used  in  this 
regulation  defined? 

Terms  used  in  this  part  have  the 
following  meaning: 

Advertise  means  publication  of  the 
notice  of  designation  of  the  source  of  the 
incident  and  the  procedures  bv  which 
the  claims  mav  be  presented,  according 
to  33  CFR  part  136,  subpart  D. 

Bav  means  a  body  of  water  included 
in  the  Geographic  Names  Information 
System  (GNIS)  bay  feature  class.  A  GNIS 
bay  includes  an  arm,  bay  bight,  cove. 
estuarv .  gulf,  mlet.  or  sound. 

Claim  means  a  written  request,  for  a 
specific  sum.  for  compensation  for 
damages  or  removal  costs  resulting  from 
an  oil-spill  discharge  or  a  substantial 
threat  of  the  discharge  of  oil. 

Claimant  means  any  person  or 
governm.ent  who  presents  a  claim  for 
compensation  under  OPA. 

Coastline  means  the  line  of  ordinary 
low  water  along  that  portion  of  the  coast 
that  is  in  direct  contact  withlhe  open 
sea  which  marks  the  seaward  limit  of 
inland  waters. 

Covered  offshore  facility  (COFI  means 
a  facility: 


(1)  That  includes  any  structure  and  all 
its  components  (including  wells 
completed  at  the  structure  and  the 
associated  pipelines),  equipment, 
pipeline,  or  device  (other  than  a  vessel 
or  other  than  a  pipeline  or  deepwater 
port  licensed  under  the  Deepwater  Port 
Act  of  1974  (33  U.S.G.  1501  et  seq.)] 
used  for  exploring  for,  drilling  for,  or 
producing  oil  or  for  transporting  oil 
from  such  facilities.  This  includes  a 
well  drilled  from  a  mobile  offshore 
drilling  unit  (MODU)  and  the  associated 
riser  and  well  control  equipment  from 
the  moment  a  drill  shaft  or  other  device 
first  touches  the  seabed  for  purposes  of 
exploring  for,  drilling  for,  or  producing 
oil,  but  it  does  not  include  the  MODU; 
and 

(2)  That  is  located: 

(i)  Seaward  of  the  coastline;  or 
(ii)  In  any  portion  of  a  bay  that  is: 

(A)  Connected  to  the  sea,  either 
directly  or  through  one  or  more  other 
bays;  and 

(B)  Depicted  in  whole  or  in  part  on 
any  USGS  map  listed  in  the  Appendix 
to  this  part,  or  on  any  map  published  by 
the  USGS  that  is  a  successor  to  and 
covers  all  or  part  of  the  same  area  as  a 
listed  map.  VVhere  any  portion  of  a  bay 
is  included  on  a  listed  map,  this  rule 
applies  to  the  entire  bay;  and 

(3)  That  has  a  worst  case  oil-spill 
discharge  potential  of  more  than  1,000 
bbls  of  oil,  or  a  lesser  volume  if  the 
Director  determines  in  writing  that  the 
oil-spill  discharge  risk  justifies  the 
requirement  to  demonstrate  OSFR. 

Designated  applicant  means  a  person 
the  responsible  parties  designate  to 
demonstrate  OSFR  for  a  COF  on  a  lease, 
permit,  or  right-of-use  and  easement. 

Director  means  the  Director  of  the 
■  Minerals  Management  Service. 

Fund  means  the  Oil  Spill  Liability 
Trust  Fund  established  by  section  9.509 
of  the  Internal  Revenue  Code  of  1986  as 
amended  (26  U.S.C.  9509). 

Geographic  \'ames  Information 
System  (GSISI  means  the  database 
developed  by  the  USGS  in  cooperation 
with  the  U.S.  Board  of  Geographic 
Names  which  contains  the  federally- 
recognized  geographic  names  for  all 
known  places,  features,  and  areas  in  the 
United  States  that  are  identified  by  a 
proper  name.  Each  feature  is  located  by 
state,  county,  and  geographic 
t:oordinates  and  is  referenced  to  the 
appropriate  l:24,0()0-scale  or  1:63,360- 
scale  USGS  topographic  map  on  which 
it  is  shown. 

Guarantor  means  a  person  other  than 
a  responsible  party  who  provides  OSFR 
evidence  for  a  designated  applicant. 

Guaranty  means  any  acceptable  form 
of  OSFR  evidence  provided  by  a 


guarantor  including  an  indemnity, 
insurance,  or  surety  bond. 

Incident  means  any  occurrence  or 
series  of  occurrences  having  the  same 
origin  that  results  in  the  discharge  or 
substantial  threat  of  the  discharge  of  oil. 

Indemnity  means  an  agreement  to 
indemnify  a  designated  applicant  upon 
its  satisfaction  of  a  claim. 

/ndemn/tor  means  a  person  providing 
an  indemnity  for  a  designated  applicant. 

Independent  accountant  means  a 
certified  public  accountant  who  is 
certified  by  a  state,  or  a  chartered 
accountant  certified  by  the  government 
of  jurisdiction  within  the  country  of 
incorporation  of  the  company  proposing 
to  use  one  of  the  self-insurance  evidence 
methods  specified  in  this  subpart. 

Insolvent  has  the  meaning  set  forth  in 
11  U.S.C.  101,  and  generally  refers  to  a 
financial  condition  in  which  the  sum  of 
a  person's  debts  is  greater  than  the  value 
of  the  person's  assets. 

Lease  means  any  form  of 
authorization  issued  under  the  Outer 
Continental  Shelf  Lands  Act  or  state  law 
which  allows  oil  and  gas  exploration 
and  production  in  the  area  covered  by 
the  authorization. 

Lessee  means  a  person  holding  a 
leasehold  interest  in  an  oil  or  gas  lease 
including  an  owner  of  record  title  or  a 
holder  of  operating  rights  (working 
interest  owner). 

Oil  means  oil  of  any  kind  or  in  any 
form,  except  as  excluded  by  paragraph 
(2)  of  this  definition. 

(1)  Oil  includes: 

(i)  Petroleum,  fuel  oil,  sludge,  oil 
refuse,  and  oil  mixed  with  wastes  other 
than  dredged  spoil: 

(ii)  Hydrocarbons  produced  at  the 
wellhead  in  liquid  form; 

(iii)  Gas  condensate  that  has  been 
separated  from  gas  before  pipeline 
injection. 

(2)  Oil  does  not  include  petroleum, 
including  crude  oil  or  any  fraction 
thereof,  which  is  specifically  listed  or 
designated  as  a  hazardous  substance 
under  subparagraphs  (A)  through  (F)  of 
section  101(14)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liabilitv  Act 
(CERCLA)  (42  U.S.C.  9601).' 

Oil  Spill  Financial  Responsibility 
lOSFRj  means  the  capability  and  means 
by  which  a  responsible  party  for  a 
covered  offshore  facility  will  meet 
removal  costs  and  damages  for  which  it 
is  liable  under  Title  I  of  the  Oil 
Pollution  Act  of  1990,  as  amended  (33 
CFR  2701  et  seq.).  with  respect  to  both 
oil-spill  discharges  and  substantial 
threats  of  the  discharge  of  oil. 

Outer  Continental  Shelf  IOCS)  has  the 
same  meaning  as  the  term  "Outer 
Continental  Shelf"  defined  in  section 
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2(a)  of  the  DCS  Lands  Act  (OCSLA)  (43 
U.S.C.  1331(a)). 

Permit  means  an  authorization, 
license,  or  permit  for  geological 
exploration  issued  under  section  11  of 
the  OCSLA  (43  U.S.C.  1340)  or 
applicable  state  law. 

Pf'rson  means  an  individual, 
corporation,  partnership,  association 
(including  a  trust  or  limited  liabilitv 
company),  state,  municipalitv. 
commission  or  political  subdivision  of  a 
state,  or  any  interstate  body. 

Pipeline  means  the  pipeline  segments 
and  any  associated  equipment  or 
appurtenances  used  or  intended  for  use 
in  the  transportation  of  oil  or  natural 
gas. 

Responsible  party  has  the  following 
meanings: 

(1)  For  a  COF  that  is  a  pipeline, 
responsible  party  means  any  person 
owning  or  operating  the  pipeline; 

(2)  For  a  COF  that  is  not  a  pipeline, 
responsible  party  means  either  the 
lessee  or  permittee  of  the  area  in  which 
the  COF  is  located,  or  the  holder  of  a 
right-of-use  and  easement  granted  under 
applicable  state  law  or  the  OCSLA  (43 
U.S.C.  1301-1356)  for  the  area  in  which 
the  COF  is  located  (if  the  holder  is  a 
different  person  than  the  lessee  or 
permittee).  A  Federal  agency,  State, 
municipality,  commission,  or  political 
subdivision  of  a  state,  or  any  interstate 
body  that  as  owner  transfers  possession 
and  right  to  use  the  property  to  another 
person  by  lease,  assignment,  or  permit 

is  not  a  responsible  partv;  and 

(3)  For  an  abandoned  COF, 
responsible  party  means  any  person 
who  would  have  been  a  responsible 
party  for  the  COF  immediately  before 
abandonment. 

Bight-of-use  and  easement  (RUE) 
means  any  authorization  to  use  the  OCS 
or  submerged  land  for  purposes  other 
than  those  authorized  by  a  lease  or 
permit,  as  defined  herein.  It  includes 
pipeline  rights-of-way. 

Source  of  the  incident  means  the 
facility  from  which  oil  was  discharged 
or  which  poses  a  substantial  threat  of 
discharging  oil,  as  designated  by  the 
Director,  National  Pollution  Funds 
Center,  according  to  33  CFR  part  136, 
subpart  D. 

State  means  the  several  States  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico, 
Guam,  American  .Samoa,  the  United 
States  Virgin  Islands,  the 
Commonwealth  of  the  Northern 
Marianas,  and  any  other  territory  or 
possession  of  the  United  States. 


§  253.5    What  is  the  authority  for  collecting 
Oil  Spill  Financial  Responsibility  (OSFR) 
information? 

(a)  The  Office  of  Management  and 
Budget  (OMB)  has  approved  the 
information  collection  requirements  in 
this  part  253  under  44  U.S.C.  3501  et 
seq.  and  assigned  OMB  control  number 
1010-0106. 

(b)  MMS  collects  the  information  to 
ensure  that  the  designated  applicant  for 
a  COF  has  the  financial  resources 
necessary  to  pay  for  cleanup  and 
damages  that  could  be  caused  bv  oil 
discharges  from  the  COF.  MMS  uses  the 
information  to  ensure  compliance  of 
offshore  lessees,  owners,  and  operators 
of  covered  facilities  with  OPA:  to 
establish  eligibility  of  designated 
applicants  for  OSFR  certification 
(OSFRC);  and  to  establish  a  reference 
source  of  names,  addresses,  and 
telephone  numbers  of  responsible 
parties  for  covered  facilities  and  their 
designated  agents,  guarantors,  and  US 
agents  for  service  of  process  for  claims 
associated  with  oil  pollution  from 
designated  covered  facilities.  The 
requirement  to  provide  the  information 
is  mandatory.  No  information  submitted 
for  OSFRC  is  confidential  or 
proprietary. 

(c)  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

(d)  Send  comments  regarding  anv 
aspect  of  the  collection  of  information 
under  this  part,  including  suggestions 
for  reducing  the  burden,  to  the 
Information  Collection  Clearance 
Officer,  Minerals  Management  Service. 
Mail  Stop  4230,  1849  C  Street,  NVV, 
Washington,  DC  20240;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Interior  (1010-0106), 
725  17th  Street  NW.,  Washington,  DC 
20503. 

Subpart  B — Applicability  and  Amount 
of  OSFR 

§253.10    What  facilities  does  this  part 
cover? 

(a)  This  part  applies  to  any  COF  on 
any  lease  or  permit  issued  or  on  any 
RUE  granted  under  the  OCSLA  or 
applicable  state  law. 

(b)  For  a  pipeline  COF  that  extends 
onto  land,  this  part  applies  to  that 
portion  of  the  pipeline  lying  seaw^ard  of 
the  first  accessible  flow^  shut-off  device 
on  land. 

§  253. 1 1     Who  must  demonstrate  OSFR? 

(a)  A  designated  applicant  must 
demonstrate  OSFR.  A  designated 


applicant  may  be  a  responsible  partv  or 
another  person  authorized  under  this 
section  Each  COF  must  have  a  single 
designated  apphcant. 

(1)  If  there  is  more  than  one 
responsible  party,  those  responsible 
parties  must  use  Form  MMS-1017  to 
select  a  designated  appliiant  The 
designated  applicant  must  submit  Form 
MMS-1016  and  agree  to  demonstrate 
OSFR  on  behalf  of  all  the  responsible 
parties. 

(2)  If  you  are  a  desitjnated  applicant 
who  is  not  a  responsible  partv.  vou  must 
agree  to  be  liable  for  claims  made  under 
OPA  jointly  and  severally  with  the 
resDonsible  parties. 

(n)  The  designated  applicant  for  a 
COF  on  a  lease  must  be  either: 

(1)  A  lessee;  or 

(2)  The  designated  operator  for  the 
OCS  lease  under  30  CFR  250.108  or  the 
unit  operator  designated  under  a 
Federallv  approved  unit  including  the 
OCS  lease.  For  a  lease  or  unit  not  in  the 
OCS.  the  operator  designated  under  the 
lease  or  unit  operating  agreement  for  the 
lease  may  be  the  designated  applicant 
only  if  the  operator  has  agreed  to  be 
responsible  for  compliance  with  all  the 
laws  and  regulations  applicable  to  the 
lease  or  unit. 

(c)  The  designated  applicant  for  a 
COF  on  a  permit  must  be  the  permittee. 

(d)  The  designated  applicant  for  a 
COF  on  a  RL'E  must  be  the  holder  of  the 
RL'E  or.  if  there  is  a  pipeline  on  the 
RUE.  the  owner  or  operator  of  the 
pipeline. 

(e)  MMS  may  require  the  designated 
applicant  for  a  lease,  permit,  or  RLT  to 
be  a  person  other  than  a  person 
identified  in  paragraphs  (b)  through  (d) 
of  this  section  if  MMS  determines  that 
a  person  identified  in  paragraphs  (b) 
through  (d)  cannot  adequately 
demonstrate  OSFR. 

(f)  If  you  are  a  responsible  party  and 
you  fail  to  designate  an  applicant,  then 
you  must  demonstrate  OSFR  under  the 
requirements  of  this  part. 

§253.12     May  I  ask  MMS  for  a 
determination  of  whether  I  must 
demonstrate  OSFR? 

You  may  submit  to  MMS  a  request  for 
a  determination  of  OSFR  applicability. 
Address  the  request  to  the  office 
identified  in  §  253.45.  You  must  include 
in  your  request  any  information  that 
will  assist  MMS  in  making  the 
determination.  MMS  may  require  vou  to 
submit  other  information  before  making 
a  determination  of  OSFR  applicability. 

§  253. 1 3    How  much  OSFR  must  I 
demonstrate? 

(a)  The  following  general  parameters 
apply  to  the  amount  of  OSFR  that  you 
must  demonstrate: 
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If  you  are  the  designated  applicant  for 

Then  you  must  demonstrate 

Only  one  COF     - 

The  amount  of  OSFR  that  applies  to  the  COF. 

More  than  one  COF    

The  highest  amount  of  OSFR  that  applies  to  any  one  of  the  COFs 

(b)  You  riiust  demonstrate  OSFR  in  the  amount.s  specified  in  this  section: 

(1)  For  a  COF  located  wholly  or  partially  in  the  OCS  you  must  demonstrate  OSFR  ir.  accordance  with  the  following 


table: 


COF  worst  case  oil-spill  discharge  volume 


Applicable 

amount  of 

OSFR 


Over  1.000  bbis  but  not  more  than  35.000  bbis 


S35.000.000 


Over  35.000  but  not  more  than  70,000  bbis 


70.000,000 


Over  70.000  but  not  more  than  105,000  bbis 


Over  105,000  bbis 


105,000,000 


150,000,000 


(2)  F'or  a  COF  not  located  in  the  OCS  you  must  demonstrate  OSFR  in 

accordance 

with  the  following 

table 

COF  worst  case  oil-spill  discharge  volume 

Applicable 

amount  of 

OSFR 

Ovpr  1  000  hbis  but  not  more  than  10  000  bbis                                                                               

510,000,000 

Over  10  000  but  not  more  than  35  000  bbis  

35,000,000 

Over  35  000  but  not  more  than  70  000  bbis    

70,000,000 

Over  70  000  but  not  more  than  105  000  bbis     

105,000,000 

Over  105  000  bbis                                                             

150,000,000 

(,'<)  The  Director  may  determine  that 
\ou  must  demonstrate  an  amount  of 
OSFR  greater  than  the  amount  in 
paragraphs  (b)(ll  and  (2)  of  this  section 
based  on  the  relative  operational, 
environmental,  human  health,  and  other 
risks  that  your  COF  poses.  The  Director 
mav  require  an  amount  that  is  one  or 
more  levels  higher  than  the  amount 
indicated  in  paragraph  (b)(1)  or  (2)  of 
this  section  for  your  COF.  The  Director 
will  not  require  an  OSFR  demonstration 
that  exceeds  Sl.iO  million, 

(4)  You  must  demonstrate  OSFR  in 
the  lowest  amount  specified  in  the 
applicable  table  in  paragraph  (b)(1)  or 
(b)(2)  for  a  fac:ility  with  a  potential  worst 
case  oil-spill  discharge  of  1,000  bbis  or 
less  if  the  Director  notifies  you  in 
writing  that  the  demonstration  is 
justified  by  the  risks  of  the  potential  oil- 
spill  discharge. 

§  253, 1 4    How  do  I  determine  the  worst 
case  oil-spill  discharge  volume? 

(a)  To  calc:ulate  the  amount  of  OSFR 
you  must  demonstrate  for  a  facility 
under  §  253.13(b),  you  must  use  the 
worst  case  oil-spill  discharge  volume 
that  you  determined  under  whichever  of 
the  following  regulations  applies: 

(1)  30  CFR  Part  254— Response  Flans 
for  Facilities  Located  Seaward  of  the 


Coast  Line,  except  that  the  volume  of 
the  worst  case  oil-spill  discharge  for  a 
well  must  be  four  times  the 
uncontrolled  flow  volume  that  you 
estimate  for  the  first  24  hours. 

(2)  40  CFR  Fart  112— Oil  Pollution 
Prevention;  or 

(3)  49  CFR  Part  194— Response  Plans 
for  Onshore  Oil  Pipelines. 

(b)  If  you  are  a  designated  applicant 
and  you  choose  to  demonstrate  Si  50 
million  in  OSFR,  you  are  not  required 
to  determine  any  worst  case  oil-spill 
discharge  volumes,  since  that  is  the 
maximum  amount  of  OSFR  required 
under  this  part. 

§  253.1 5    What  are  my  general  OSFR 
compliance  responsibilities? 

(a)  You  must  maintain  continuous 
OSFR  coverage  for  all  your  leases, 
permits,  and  RUEs  with  COFs  for  which 
you  are  the  designated  applicant. 

(b)  You  must  ensure  that  new  OSFR 
evidence  is  submitted  before  your 
current  evidence  lapses  or  is  canceled 
and  that  coverage  for  your  new  COF  is 
submitted  before  the  COF  goes  into 
operation. 

(c)  If  you  use  self-insurance  to 
demonstrate  OSFR  and  find  that  you  no 
longer  qualify  to  self-insure  the  required 
OSFR  amount  based  upon  your  latest 


audited  annual  financial  statements, 
then  you  must  demonstrate  OSFR  using 
other  methods  acceptable  to  MMS  by 
whichever  of  the  following  dates  comes 
first: 

(1)  Sixty  calendar  days  after  you 
receive  your  latest  audited  annual 
financial  statement;  or 

(2)  The  first  calendar  day  of  the  5th 
month  after  the  close  of  your  fiscal  year. 

(d)  You  may  use  a  surety  bond  to 
demonstrate  OSFR.  If  you  find  that  your 
bonding  company  has  lost  its  state 
license  or  has  had  its  U.S.  Treasury 
Department  certification  revoked,  then 
you  must  replace  the  surety  bond  within 
15  calendar  days  using  a  method  of 
OSFR  that  is  acceptable  to  MMS. 

(e)  You  must  notify  MMS  in  writing 
within  15  calendar  days  after  a  change 
occurs  that  would  prevent  you  from 
meeting  your  OSFR  obligations  (e.g.,  if 
you  or  your  indemnitor  petition  for 
bankruptcy  under  Chapters  7  or  11  of 
Title  11,  U.S.C).  You  must  take  any 
action  MMS  directs  to  ensure  an 
acceptable  OSFR  demonstration. 

(f)  If  you  deny  payment  of  a  claim 
presented  to  you  under  §  253.60(b)  or 
(c)(4),  then  you  must  give  the  claimant 
a  written  explanation  for  your  denial. 
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Subpart  C — Methods  for 
Demonstrating  OSFR 

§  253.20    What  methods  may  I  use  to 
demonstrate  OSFR? 

As  the  designated  applicant,  you  mav 
satisfy  your  OSFR  requirements  by 
using  one  or  a  combination  of  the 
following  methods  to  demonstrate 
OSFR: 

(a)  Self-insurance  under  §§  253.21 
through  253.28; 

(b)  Insurance  under  §  253.29: 

(c)  An  indemnity  under  §253.30: 

(d)  A  surety  bond  under  §  253.31;  or 

(e)  An  alternative  method  the  Director 
approves  under  §253.32. 

§  253.21     How  can  I  use  self-insurance  as 
OSFR  evidence? 

(a)  If  you  use  self-insurance  to  satisfy 
all  or  part  of  your  obligation  to 
demonstrate  OSFR.  you  must  annually 
pass  either  a  net  worth  test  under 

§  253.25  or  an  unencumbered  net  asset 
test  under  §253.28. 

(b)  To  establish  the  amount  of  self- 
insurance  allowed,  you  must  submit 
evidence  of  your  net  worth  under 

§  253.23  or  evidence  of  your 
unencumbered  assets  under  §  253.26. 

(c)  You  must  identify  a  U.S.  agent  for 
service  of  process. 

§  253.22    How  do  I  apply  to  use  self- 
insurance  as  OSFR  evidence? 

(a)  You  must  submit  a  complete  Form 
MMS-1018  with  each  application  to 
demonstrate  OSFR  using  self-insurance. 

(b)  You  must  submit  your  application 
to  renew  OSFR  using  self-insurance  by 
the  first  calendar  day  of  the  5th  month 
after  the  close  of  your  fiscal  year.  You 
may  submit  to  MMS  your  initial 
application  to  demonstrate  OSFR  using 
self-insurance  at  any  time. 

§  253.23    What  Information  must  I  submit  to 
support  my  net  worth  demonstration? 

You  must  support  your  net  worth 
evaluation  with  information  contained 
in  your  previous  fiscal  year's  audited 
annual  financial  statement. 

(a)  Audited  annual  financial 
statements  must  be  in  the  form  of: 

(1)  An  annual  report,  prepared  in 
accordance  with  the  generally  accepted 
accounting  practices  (GAAP)  of  the 
United  States  or  other  international 
accounting  practices  determined  to  be 
equivalent  bv  MMS;  or 

(2)  A  Form  10-K  or  Form  20-F, 
prepared  in  accordance  with  Securities 
and  Exchange  Commission  regulations. 

(b)  Audited  annual  financial 
statements  must  be  submitted  together 
with  a  letter  signed  by  your  treasurer 
highlighting: 

(1)  The  State  or  the  country  of 
incorporation; 


(2)  The  total  amount  of  the 
stockholders'  equity  as  shown  on  the 
balance  sheet; 

(3)  The  net  amount  of  the  plant. 
property,  and  equipment  shown  on  the 
balance  sheet;  and 

(4)  The  net  amount  of  the  identifiable 
U.S.  assets  and  the  identifiable  total 
assets  in  the  auditor's  notes  to  the 
financial  statement  (i.e.,  a  geographic 
segmented  business  note). 

§  253.24    When  I  submit  audited  annual 
financial  statements  to  verify  my  net  worth, 
what  standards  must  they  meet? 

(a)  Your  audited  annual  financial 
statements  must  be  bound. 

(b)  Your  audited  annual  financial 
.statements  must  include  the  unquaiitied 
opinion  of  an  independent  accountant 
that  states: 

(1)  The  financial  statements  are  free 
from  material  misstatement,  and 

(2)  The  audit  was  conducted  in 
accordance  with  the  generally  accepted 
auditing  standards  (GAAS)  of  the 
United  States,  or  other  international 
auditing  standards  that  MMS 
determines  to  be  equivalent. 

(c)  The  financial  information  vou 
submit  must  be  expressed  in  U.S. 
dollars.  If  this  information  was 
originally  reported  in  another  form  of 
currency,  you  must  convert  it  to  U.S. 
dollars  using  the  conversion  factor  that 
was  effective  on  the  last  day  of  the  fiscal 
year  pertinent  to  your  financial 
statements.  You  also  must  identifv  the 
source  of  the  currency  exchange  rate. 

§  253.25    What  financial  test  procedures 
must  I  use  to  determine  the  amount  of  self- 
insurance  allowed  as  OSFR  evidence  based 
on  net  worth? 

(a)  Divide  the  total  amount  of  the 
stockholders'/owners'  equity  listed  on 
the  balance  sheet  by  ten. 

(b)  Divide  the  net  amount  of  the 
identifiable  U.S.  assets  by  the  net 
amount  of  the  identifiable  total  assets. 

(c)  Multiply  the  net  amount  of  plant, 
property,  and  equipment  shown  on  the 
balance  sheet  by  the  number  calculated 
under  paragraph  (b)  of  this  section  and 
divide  the  resultant  product  by  ten, 

(d)  The  smaller  of  the  numbers 
calculated  under  paragraphs  (aj  or  (c)  of 
this  section  is  the  maximum  allowable 
amount  you  may  use  to  demonstrate 
OSFR  under  this  method. 

§253.26    What  information  must  I  submit  to 
support  my  unencumt>ered  assets 
demonstration? 

You  must  support  vour 
unencumbered  assets  evaluation  with 
the  information  required  bv  §  253.23(a) 
and  a  list  of  reserved,  unencumbered, 
and  unimpaired  U.S.  assets  whose  value 
will  not  be  affected  by  an  oil  discharge 


from  a  COF.  The  assets  must  be  plant, 
property,  or  equipment  held  for  use. 
You  must  submit  a  letter  signed  hv  vour 
treasurer: 

(a)  Identifying  which  assets  are 
reserved; 

(b)  Certifying  that  the  assets  are 
unencumbered,  including  contingent 
encumbrances: 

(c)  Promising  that  the  identified  assets 
will  not  be  sold,  subjected  to  a  securitv 
interest,  or  otherwise  encumbered 
throughout  the  specified  fiscal  year;  and 

(d)  Specifying: 

(1)  The  State  or  the  countrv  of 
incorporation: 

(2)  The  total  amount  of  the 
stockholders'/owners'  equity  listed  on 
the  balance  sheet: 

(3)  The  identification  and  location  of 
the  reserved  U.S.  assets:  and 

(4)  The  value  of  the  reserved  U.S. 
assets  less  accumulated  depreciation 
and  amortization,  using  the  same 
valuation  method  used  in  your  audited 
annual  financial  statement  and 
expressed  in  US  dollars.  The  net  value 
of  the  reserved  assets  must  be  at  least 
two  times  the  self-insurance  amount 
requested  for  demonstration. 

§  253.27    When  I  submit  audited  annual 
financial  statements  to  verify  my 
unencumbered  assets,  what  standards 
must  they  meet? 

Any  audited  annual  financial 
statements  that  you  submit  must: 

(a)  Meet  the  standards  in  §253.24, 
and 

(b)  Include  a  certification  bv  the 
independent  accountant  who  audited 
the  financial  statements  thai  states: 

(1)  The  value  of  the  unencumbered 
assets  is  reasonable  and  uses  the  same 
valuation  method  used  in  vour  audited 
annual  financial  statements: 

(2)  Any  existing  encumbrances  are 
noted; 

(3)  The  assets  are  long-term  assets 
held  for  use;  and 

(4)  The  valuation  method  used  in  the 
audited  annual  financial  statements  is 
for  long-term  assets  held  for  use. 

§  253.28    What  financial  test  procedures 
must  I  use  to  evaluate  tfra  amount  of  self- 
insurance  allowed  as  OSFR  evidence  based 
on  unencumbered  assets? 

(a)  Divide  the  total  amount  of  the 
stockholders'/owners'  equitv  listed  on 
the  balance  sheet  by  4. 

(b)  Divide  the  value  of  the 
unencumbered  U.S.  assets  by  2. 

(c:)  The  smaller  number  calculated 
under  paragraphs  (a)  or  (b)  o''this 
section  is  the  maximum  allowable 
amount  you  may  use  to  demonstrate 
OSFR  under  this  method 
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§  253.29    How  can  I  use  insurance  as  OSFR 
evidence? 

(a)  If  you  use  insurance  to  satisfy  all 
or  part  of  your  obligation  to  demonstrate 
OSFR,  you  may  use  only  insurance 
certificates  issued  by  insurers  that  have 
achieved  a  "Secure"  rating  for  claims 
paving  ability  in  their  latest  review  by 
A.M.  Best's  hisurance  Reports.  Standard 
&  Poor's  Insurance  Rating  Services,  or 
other  equivalent  rating  made  by  a  rating 
service  acceptable  to  MMS. 

(b)  You  must  submit  information 
about  your  insurers  to  MMS  on  a 
completed  and  unaltered  Form  MMS- 
1019.  The  information  you  submit  must: 

(1)  Include  all  the  information 
required  by  §  253.41  and 

(2)  Be  executed  on  one  original 
insurance  certificate  (i.e..  Form  MMS— 
1019)  for  each  OSFR  layer  (see 
paragraph  (c)  of  this  section  ),  showing 
all  participating  insurers  and  their 
proportion  (quota  share)  of  this  risk.  The 
certificate  must  bear  the  original 
signatures  of  each  insurer's  underwriter 
or  of  their  lead  underwriters, 
underwriting  managers,  or  delegated 
broicers,  depending  on  who  is 
authorized  to  bind  the  underwriter. 

(3)  For  each  insurance  company  on 
the  insurance  certificate,  indicate  the 
insurer's  claims-paying-ability  rating 
and  the  rating  service  that  issued  the 
rating. 

(c)  The  insurance  evidence  you 
provide  to  MMS  as  OSFR  evidence  may 
be  divided  into  layers,  subject  to  the 
follf)wing  restrictions: 

(1)  The  total  amount  of  OSFR 
evidence  must  equal  the  total  amount 
you  must  demonstrate  under  §  253.13; 

(2)  No  more  than  one  insurance 
certificate  mav  be  used  to  cover  each 
OSFR  layer  specified  in  §  253.13(b)  (i.e.. 
four  layers  for  an  OCS  COF,  and  five 
layers  for  a  non-OCS  COF); 

(3)  You  may  use  one  insurance 
certificate  to  cover  any  number  of 
consecutive  OSFR  layers; 

(4)  Each  insurer's  participation  in  the 
covered  insurance  risk  must  be  on  a 
proportional  (quota  share)  basis,  must 
be  expressed  as  a  percentage  of  a  whole 
layer,  and  the  certificate  must  not 
contain  intermediate,  horizontal  layers; 

(5)  You  may  use  an  insurance 
deductible.  If  you  use  more  than  one 
insurance  certificate,  the  deductible 
amount  must  apply  only  to  the 
certificate  that  covers  the  base  OSFR 
amount  layer.  To  satisfy  an  insurance 
deductible,  you  may  use  only  those 
methods  that  are  acceptable  as  evidence 
of  OSFR  under  this  part;  and 

(6)  You  must  identify  a  U.S.  agent  for 
service  of  process  on  each  insurance 
certificate  vou  submit  to  MMS.  The 


agent  may  be  different  for  each 
insurance  certificate. 

(d)  You  may  submit  to  MMS  a 
te.nporary  insurance  confirmation  (fax 
binder)  for  each  insurance  certificate 
you  use  as  OSFR  evidence.  Submit  your 
fax  binder  on  Form  MMS-1019,  and 
each  form  must  include  the  signature  of 
an  underwriter  for  at  least  one  of  the 
participating  insurers.  MMS  will  accept 
your  fax  binder  as  OSFR  evidence 
during  a  period  that  ends  90  days  after 
the  date  that  you  need  the  insurance  to 
demonstrate  OSFR. 

§  253.30    How  can  I  use  an  indemnity  as 
OSFR  evidence? 

(a)  You  may  use  only  one  indemnity 
issued  by  only  one  indemnitor  to  satisfy 
all  or  part  of  your  obligation  to 
demonstrate  OSFR. 

(b)  Your  indemnitor  must  be  your 
corporate  parent  or  affiliate. 

(c)  Your  indemnitor  must  complete  a 
Form  MMS-1018  and  provide  an 
indemnity  that: 

(1)  Includes  all  the  information 
required  by  §253.41;  and 

1^2)  Does  not  exceed  the  amounts 
calculated  using  the  net  worth  or 
unencumbered  assets  tests  specified 
under  §§  253.21  through  253.28. 

(d)  You  must  submit  your  application 
to  renew  OSFR  using  an  indemnity  by 
the  first  calendar  day  of  the  5th  month 
after  the  close  of  your  indemnitor's 
fiscal  year.  You  may  submit  to  MMS 
your  initial  application  to  demonstrate 
OSFR  using  an  indemnity  at  any  time. 

(e)  Your  indemnitor  must  identify  a 
U.S.  agent  for  service  of  process. 

§253.31     How  can  i  use  a  surety  bond  as 
OSFR  evidence? 

(a)  Each  bonding  company  that  issues 
a  surety  bond  that  you  submit  to  MMS 
as  OSFR  evidence  must: 

(1)  Be  licensed  to  do  business  in  the 
State  in  which  the  surety  bond  is 
executed; 

(2)  Be  certified  by  the  U.S.  Treasury 
Department  as  an  acceptable  surety  for 
Federal  obligations  and  listed  in  the 
current  Treasury  Circular  No.  570; 

(3)  Provide  the  surety  bond  on  Form 
MMS-1020;  and 

(4)  Be  in  compliance  with  applicable 
statutes  regulating  surety  company 
participation  in  insurance-type  risks. 

(b)  A  surety  bond  that  you  submit  as 
OSFR  evidence  must  include  all  the 
information  required  by  §  253.41. 

§  253.32    Are  there  alternative  methods  to 
demonstrate  OSFR? 

The  Director  may  accept  other 
methods  to  demonstrate  OSFR  that 
provide  equivalent  assurance  of  timely 
satisfaction  of  claims.  This  may  include 
pooling,  letters  of  credit,  pledges  of 


treasury  notes,  or  other  comparable 
methods.  Submit  your  proposal, 
together  with  all  the  supporting 
documents,  to  the  Director  at  the 
address  listed  in  §  253.45.  The  Director's 
decision  whether  to  approve  your 
alternative  method  to  evidence  OSFR  is 
by  this  rule  committed  to  the  Director's 
sole  discretion  and  is  not  subject  to 
administrative  appeal  under  30  CFR 
part  290  or  43  CFR  part  4. 

Subpart  D — Requirements  for 
Submitting  OSFR  Information 

§  253.40    What  OSFR  evidence  must  I 
submit  to  MMS? 

(a)  You  must  submit  to  MMS: 

(1)  A  single  demonstration  of  OSFR 
that  covers  all  the  COFs  for  which  you 
are  the  designated  applicant; 

(2)  A  completed  and  unaltered  Form 
MMS-1016; 

(3)  MMS  forms  that  identify  your 
COFs  (Fomi  MMS-1021,  Form  MMS- 
1022),  and  the  methods  you  will  use  to 
demonstrate  OSFR  (Form  MMS-1018, 
Form  MMS-1019,  Form  MMS-1020). 
Forms  are  available  from  the  address 
listed  in  §253.45; 

(4)  Any  insurance  certificates, 
indemnities,  and  surety  bonds  used  as 
OSFR  evidence  for  the  COFs  for  which 
you  are  the  designated  applicant; 

(5)  A  completed  Form  MMS-1017  for 
each  responsible  party,  unless  you  are 
the  only  responsible  party  for  the  COFs 
covered  by  your  OSFR  demonstration; 
and 

(6)  Other  financial  instruments  and 
information  the  Director  requires  to 
support  your  OSFR  demonstration 
under  §253.32. 

(b)  Each  MMS  form  you  submit  to 
MMS  as  part  of  your  OSFR 
demonstration  must  be  signed.  You  also 
must  attach  to  Form  MMS-1016  proof  of 
your  authority  to  sign. 

§  253.41    What  terms  must  I  include  in  my 
OSFR  evidence? 

(a)  Each  instrtunent  you  submit  as 
OSFR  evidence  must  specify: 

(1)  The  effective  date,  and  except  for 
a  surety  bond,  the  expiration  date; 

(2)  That  termination  of  the  instrument 
will  not  affect  the  liability  of  the 
instrument  issuer  for  claims  arising 
from  an  incident  (i.e.,  oil-spill  discharge 
or  substantial  threat  of  the  discharge  of 
oil)  that  occurred  on  or  before  the 
effective  date  of  termination; 

(3)  That  the  instrument  will  remain  in 
force  until  the  termination  date  or  until 
the  earlier  of: 

(i)  Thirty  calendar  days  after  MMS 
and  the  designated  applicant  receive 
from  the  instrument  issuer  a  notification 
of  intent  to  cancel;  or 
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(ii)  MMS  receives  from  the  designated 
applicant  other  acceptable  OSFR 
evidence;  or 

(iii)  All  the  COFs  to  which  the 
instrument  applies  are  permanently 
abandoned  in  compliance  with  30  CFR 
part  250  or  equivalent  State 
requirements: 

(4)  That  the  instrument  issuer  agrees 
to  direct  action  for  claims  made  under 
OPA  up  to  the  guaranty  amount,  subject 
to  the  defenses  in  paragraph  (a)(6)  of 
this  section  and  following  the 
procedures  in  §  253.60  of  this  part; 

(5)  An  agent  in  the  United  States  for 
service  of  process;  and 

(6)  That  the  instrument  issuer  will  not 
use  any  defenses  against  a  claim  made 
under  OPA  except: 

(i)  The  rights  and  defenses  that  would 
be  available  to  a  designated  applicant  or 
responsible  party  for  whom  the  guaranty 
was  provided:  and 

(ii)  The  incident  (i.e.,  oil-spill 
discharge  or  a  substantial  threat  of  the 
discharge  of  oil)  leading  to  the  claim  for 
removal  costs  or  damages  was  caused  by 
willful  misconduct  of  a  responsible 
party  for  whom  the  designated  applicant 
demonstrated  OSFR. 

(b)  You  may  not  change,  omit,  or  add 
limitations  or  exceptions  to  the  terms 
and  conditions  in  an  MMS  form  that 
you  submit  as  part  of  your  OSFR 
demonstration.  If  you  attempt  to  do  this, 
MMS  will  disregard  the  changes, 
omissions,  additions,  limitations,  or 
exceptions  and  by  operation  of  this  rule 
MMS  will  consider  the  form  to  contain 
all  the  terms  and  conditions  included 
on  the  original  MMS  form. 

§  253.42    How  can  I  amend  my  list  of 
COFs? 

(a)  If  you  want  to  add  a  COF  that  is 
not  identified  in  your  current  OSFR 
demonstration,  you  must  submit  to 
MMS  a  completed  Form  MMS-1022.  If 
applicable,  you  also  must  submit  any 
additional  indemnities,  surety  bonds, 
insurance  certificates,  or  other 
instruments  required  to  extend  the 
coverage  of  your  original  OSFR 
demonstration  to  the  COFs  to  be  added. 
You  do  not  need  to  resubmit  previously 
accepted  audited  annual  financial 
statements  for  the  current  fiscal  year. 

(b)  If  you  want  to  drop  a  COF 
identified  in  your  current  OSFR 
demonstration,  you  must  submit  to 
MMS  a  completed  Form  MMS-1022. 
You  must  continue  to  demonstrate 
OSFR  for  the  COF  until  MMS  approves 
OSFR  evidence  for  the  COF  from 
another  designated  applicant,  or  OSFR 
is  no  longer  required  (e.g.,  until  awell 
that  is  a  COF  is  properly  plugged  and 
abandoned). 


§  253.43    When  is  my  OSFR  demonstration 
or  the  amendment  to  my  OSFR 
demonstration  effective? 

(a)  MMS  will  notify  you  in  writing 
when  we  approve  your  OSFR 
demonstration.  If  we  find  that  vou  have 
not  submitted  ail  the  information 
needed  to  demonstrate  OSFR,  we  may 
require  you  to  provide  additional 
information  before  we  determine 
whether  your  OSFR  evidence  is 
acceptable. 

(b)  Except  in  the  case  of  self-insurance 
or  an  indemnity,  MMS  acceptance  of 
OSFR  evidence  is  valid  until  the  suretv 
bond,  insurance  certificate,  or  other 
accepted  OSFR  instrument  expires  or  is 
canceled.  In  the  case  of  self-insurance  or 
indemnity,  acceptance  is  valid  until  the 
first  day  of  the  5th  month  after  the  close 
of  your  or  your  indemnitor's  current 
fiscal  year. 

§  253.44    When  must  I  comply  with  this 
part? 

If  you  are  the  designated  applicant  for 
one  or  more  COFs  covered  by  a 
Certificate  of  Financial  Responsibility 
(CFR)  issued  under  33  CFR  part  135  that 
expires  after  October  13,  1998,  you  must 
submit  to  MMS  your  evidence  of  OSFR 
for  all  your  COFs  no  later  than  the 
earliest  date  that  an  existing  CFR  for  any 
of  your  COFs  expires.  All  other 
designated  applicants  must  submit  to 
MMS  evidence  of  OSFR  for  their  COFs 
no  later  than  April  8,  1999, 

§  253.45    Where  do  I  send  my  OSFR 
evidence? 

Address  all  correspondence  and 
required  submissions  related  to  this  part 
to:  U.S.  Department  of  the  Interior. 
Minerals  Management  Service,  Gulf  of 
Mexico  Region,  Oil  Spill  Financial 
Responsibility  Program,  1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123. 

Subpart  E — Revocation  and  Penalties 

§  253.50    How  can  MMS  refuse  or  invalidate 
my  OSFR  evidence? 

(a)  If  MMS  determines  that  any  OSFR 
evidence  you  submit  fails  to  complv 
with  the  requirements  of  this  part,  we 
may  not  accept  it.  If  we  do  not  accept 
your  OSFR  evidence,  then  we  will  send 
you  a  written  notification  stating: 

(1)  That  your  evidence  is  not 
acceptable; 

(2)  Why  your  evidence  is 
unacceptable;  and 

(3)  The  amount  of  time  vou  are 
allowed  to  submit  acceptable  evidence 
without  being  subject  to  civil  penalty 
under  §253.51. 

(b)  MMS  may  immediatelv  and 
without  prior  notice  invalidate  your 
OSFR  demonstration  if  vou: 


( 1 )  Are  no  longer  eligible  to  be  the 
designated  applicant  for  a  COF  included 
in  your  demonstration:  or 

(2)  Permit  the  cancellation  or 
termination  of  the  insurance  policv, 
surety  bond,  or  indemnity  upon  which 
the  continued  validity  of  the 
demonstration  is  based. 

(c)  If  .MMS  determines  you  are  not 
complying  with  the  requirements  of  this 
part  for  any  reason  other  than  paragraph 
(b)  of  this  section,  we  will  notifv  vou  of 
our  intent  to  invalidate  your  OSFR 
demonstration  and  specifv  the 
corrective  action  needed.  Unless  vou 
take  the  corrective  action  MMS  specifies 
within  15  calendar  days  from  the  date 
you  receive  such  a  notice,  we  will 
invalidate  your  OSFR  demonstration 

§253.51     What  are  the  penalties  fornot 
complying  with  this  part? 

(a)  If  you  fail  to  comply  with  the 
financial  responsibilitv  requirements  of 
OPA  at  33  use.  2716  or  with  the 
requirements  of  this  part,  then  you  may 
be  liable  for  a  civil  penaltv  of  up  to 
S25.000  per  COF  per  day  of  violation 
(that  is,  each  day  a  COF  is  operatea 
without  acceptable  evidence  of  OSFR). 

(b)  .MMS  will  determine  the  date  of  a 
noncompliance.  MMS  will  assess 
penalties  in  accordance  with  an  OSFR 
penalty  schedule  using  the  procedures 
found  at  30  CFR  part  250,  subpart  .N. 
You  may  obtain  a  copy  of  the  penaltv 
schedule  from  MMS  at  the  address  in 
§253.45. 

(c)  MMS  may  assess  a  civil  penalty 
against  you  that  is  greater  or  less  than 
the  amount  in  the  penaltv  schedule  after 
taking  into  account  the  factors  in  section 
4303(a)  of  OPA  (33  U.S.C.  2716a) 

(d)  If  you  fail  to  correct  a  deficiency 
in  the  OSFR  evidence  for  a  COF,  then 
the  Director  mav  suspend  operation  of 

a  COF  in  the  OCS  under  30  CFR  250.110 
or  seek  judicial  relief,  including  an 
order  suspending  the  operation  of  anv 
COF 

Subpart  F— Claims  for  Oil-Spill 
Removal  Costs  and  Damages 

§  253.60    To  whom  may  I  present  a  claim? 

(a)  If  you  are  a  claimant,  vou  must 
present  your  claim  first  to  the 
designated  applicant  for  the  COF  that  is 
the  source  of  the  incident  resulting  in 
your  claim.  If,  however,  the  designated 
applicant  has  filed  a  petition  for 
bankruptcy  under  11  U.S.C.  chapter  7  or 
11,  you  may  present  your  claim  first  to 
any  of  the  designated  applicant's 
guarantors. 

(b)  If  the  claim  you  present  to  the 
designated  applicant  or  guarantor  is 
denied  or  not  paid  within  90  davs  after 
you  first  present  it  or  advertising  begins. 
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whichever  is  later,  then  you  may  seek 


any  of  the  following  remedies  that 

apply: 


It  the  reason  for  denial  or  nonpayment 

IS 


then  you  may  elect  to 


(1)  Not  an  assertion  of  insolvency  or  (i)  Present  your  claim  to  any  of  the  responsible  parties  for  the  COF;  or 

petition     in     bankruptcy     under     1 1  (ii)  Initiate  a  lawsuit  against  the  designated  applicant  and/or  any  of  the  responsible  parties  tor  the  COF; 
U.S.C.  chapter  7  or  11.                        I      °'' 

(ill)  Present  your  claim  to  the  Fund  using  the  procedures  at  33  CFR  part  136. 

(2)  An  assertion  of  insolvency  or  peti-  i  (i)  Pursue  any  of  the  remedies  in  items  (1)(i)  through  (iii)  of  this  table;  or 
tion  in  bankruptcy  under   1 1   IJ  S.C  (ii)  Present  your  claim  to  any  of  the  designated  applicant's  guarantors;  or 
chapter  7  or  1 1  (mi)  Initiate  a  lawsuit  against  any  of  the  designated  applicant's  guarantors. 


((;)  If  no  one  has  resolved  your  claim 
to  vour  satisfaction  using  the  remedy 
that  vou  elected  under  paragraph  (h)  of 
this  section,  then  you  mav  pursue 
another  available  remedy,  unless  the 
Fund  has  denied  your  claim  or  a  court 
of  c;ompetent  jurisdiction  has  ruled 
against  your  claim.  You  may  not  pursue 
more  than  one  remedy  at  a  time. 

(d)  You  may  ask  MMS  to  assist  you 
in  determining  whether  a  guarantor  may 
he  liable  for  vour  claim.  Send  your 
request  for  assistance  to  the  address 
listed  in  §  2.53.4.5.  You  must  include  any 
information  vou  have  regarding  the 
existence  or  identity  of  possible 
guarantors. 

§  253.61     When  is  a  guarantor  subject  to 
direct  action  for  claims? 

(a)  If  you  are  a  guarantor,  then  you  are 
subject  to  direct  action  for  anv  claim 
asserted  by: 

( 1 )  The  United  States  for  any 
compensation  paid  by  the  Fund  under 
OP.A,  including  compensation  claim 
processing  costs;  and 

(2)  A  claimant  other  than  the  United 
States  if  the  designated  applicant  has: 

(i)  Denied  or  failed  to  pay  a  claim 
because  of  being  insolvent;  or 

(ii)  Filed  a  petition  in  bankruptcy 
under  11  U.S.C.  chapters  7  or  11, 

(b)  If  you  participate  in  an  insurance 
guaranty  for  a  COF  incident  (i.e.,  oil- 
spill  discharge  or  substantial  threat  of 
the  discharge  of  oil)  that  is  subject  to 
claims  under  this  part,  then  your 
maximum,  aggregate  liability  for  those 
claims  is  equal  to  your  quota  share  of 
the  msurance  guaranty. 

§  253.62  What  are  the  designated 
applicant's  notification  obligations 
regarding  a  claim? 

If  you  are  a  designated  applicant,  and 
you  receive  a  claim  for  removal  costs 
and  damages,  then  within  15  calendar 
days  of  receipt  of  a  claim  you  must 
notify: 

(a)  Your  guarantors;  and 

(b)  The  responsible  parties  for  whom 
you  are  acting  as  the  designated 
applicant. 


Appendix — List  of  U,S.  Geological 
Survey  Topographic  Maps 

Alabuma  (1:24,000  scale):  BRllefontainn: 
Bon  Secour  Bay;  Bridgehead:  Coden:  Daphne; 
Fort  Morgan;  Fort  Morgan  NVV;  Grand  Bay; 
Grand  Bay  SW;  Gulf  Shores:  Heron  Bay: 
Hollingers  Island:  isle  .^ux  Herbes.  iCreole: 
Lillian;  Little  Dauphin  Island.  Little  Point 
Clear:  .Magnolia  Springs:  Mobile:  Orange 
Beach:  I^eVdido  Beach:  Petit  Bois  Island;  Petit 
Bois  Pass;  Pine  Beach:  Point  Clear:  Saint 
.\ndrews  Bay;  West  Pensacola, 

Alaska  (1:63.360  scale):  .Afognak  (,'\-l.  A- 

2.  A-3.  A-4.  A-5.  A-O&B-O.  B-1.  B-2.  B-3. 
C-1&2.  C-2&3,  C-5.  C-6.  D-1.  D-4,  D-5); 
Anchor.age  (A-1.  A-2.  A-3.  A-4.  A-8.  B-7. 
B-K);  Barrow  (A-1.  A-2.  A-3.  A-4.  A-5.  B- 

3.  B-4);  Baird  Mts.  (.-K-e):  Barter  Island  (.•\- 
3,  A-4.  A-51;  Beechv  Point  (A-1.  .A-2.  B-1. 
B-2.  B-3,  B-4.  B-5.C-4.  G-5):  Bering  Glacier 
(A-1,  A-2,  A-3,  ,^-4.  A-5,  A-6,  .\-7.  AS): 
Black  (A-1,  .^-2,  B-l.C-1);  Blying  Sound 
(C-7,  G-8.  D-1&2,  n-.i.  D-4,  I>5,  D-6,  D-7. 
D-8):  Candle  (D-6);  Cordova  (A-1,  A-2,  ,^- 

3,  A-4.  .•\-7&8.  B-2,  B-3.  B-4.  B-5.  B-6.  B- 
7.  B-8.  C-5.  C-6.  C-7.  C-8.  D-6,  D-7,  D-8); 
De  Long  .Mts.  (D-4,  D-5);  Demarcation  Point 
(C-1 ,  C-2,  D-2.  D-3):  Flaxman  Island  {A-\ . 
A-3.  A-4,  A-5,  B-5):  Harrison  Bav  (B-1,  B- 
2.  B-3.B-4.C-l.C-3,C-4,C-5,  D-4,  D-5); 
lev  Bav  (Dl,  D-2&3):  Iliamna  (A-2,  .A-3.  A- 

4.  B-2',  B-3,  C-1,  C-2,  D-1):  Karluk  (A-1.  A- 

2.  B-2.  B-3.  C-1,  C-2,  C-4&5,  C-6);  Kenai 
(A-4.  A-5.  A-7.  .■\-8.  B-4,  B-6,  B-7.  B-8.  C- 
4.  C-5.  C-6,  C-7,  D-1,  D-2,  D-3,  D-4,  D-5); 
Kodiak  (A-3,  A-4,  A-5,  A-6,  B-1&2,  B-3,  B- 

4.  B-6,  C-1,  C-2.  C-3,  C-5.  C-6,  D-1,  D-2. 
D-3.  D-4.  D-5.  D-6);  Kotzebue  (A-1.  A-2.  A- 

3.  A-4,  B-4.  B-6.  C-1.  C-4,  C-5,  C-6,  D-1, 
D-2):  Kwiguk  (C-6.  D-6];  Meade  River  (D-1, 
D-3,  D-4,  D-5);  .Middleton  Island  (B-7,  D- 
1&2):  Mt.  KaUnai  (A-1,  A-2,  .^-3:  B-1);  Mt. 
Michelson  (D-1,  D-2,  D-31;  Mt.  St.  Elias  (A- 
5):  .Noatak  (A-1,  A-2,  A-3,  A-4,  B-4,  C-4,  C- 

5.  D-6.  D-7):  Nome  (B-1.  C-1.  C-2.  C-3.  D- 
3.  D-4.  I>-7);  Norton  Bav  [A-A.  B-t.  B-5.  B- 

6.  C-4,  C-5,  C-6,  D^.  D-5,  D-6):  Point  Hope 
(A-1.  A-2.  B-2,  B-3.  C-2,  C-3,  D-1,  D-2): 
Point  Lav  (.•\-3&4.  B-2&3.C-2.  D-1.  D-2): 
Selawik  '(.A-5.  AS.  B-5.  B-6.  05,  C-6.  D- 
6):  Seldovia  (.\-3.  A-4.  A-5.  A-6.  B-1.  B-2. 
B-J,  B-4.  B-5.  B-6.  C-1.  C-2.  C-3,  C-4.  C- 
5.  D-1.  D-3,  D-4,  D-5,  D-8);  Seward  (A-1. 
A-2.  A-3.  .^-4.  A-5.  A-6.  A-7.  B-1.  B-2.  B- 

3.  B-4.  B-5.  C-1.  C-2.  C-3.  C-4.  C-5.  D-1. 
D-2.  D-3.  D-4,  D-5.  D-6.  D-7.  D-8); 
Shishmaref  (A-2.  A-3.  A-4.  B-1.  B-2.  B-3); 
Solomon  (B-2,  B-3,  B-6,  C-1,  C-2,  C-3,  C- 

4.  C-5,  C-6);  St.  Michael  (A-2,  A-3,  A-4,  A- 


5.  .A-6,  B-1.  B-2.  C-1.  C-2);  Teller  (A-2.  A- 
3.  A-4.  B-3.  B-4.  B-5.  B-6.  C-6.  C-7.  D-4. 
D-5.  D-6.  D-8):  Teshekpuk  (D-1.  D-2.  D-3, 
I>-4,  D-5):  Tyonek  (A-1,  A-2.  A-3,  A-4,  B- 
1,  B-2):  Unal'akleet  (B-5,  B-6,  C^,  C-5.  D- 
4);  Valdez  (A-7,  A-8);  VVainwright  (A-5,  A- 
6&7,  B-2,  B-3,  B-4,  B-5&6,  C-2,  C-3  ,  D-1, 
D-2:  Yakutat  (A-1,  A-2,  A-2.  B-3,  B-4.  B- 
5.  C-4,  C-5,  C-6,  C-7,  C-8,  D-3.  D-4.  D-5. 
D-6.  D-8). 

California  (1:24.000  scale):  Arroyo  Grande 
NE:  Beverly  Hills;  Carpinteria;  Casmalia; 
Dana  Point;  Del  Mar;  Dos  Pueblos  Canyon; 
Encinitas;  Gaviota;  Goleta;  Guadalupe: 
Imperial  Beach;  Laguna  Beach;  La  |oIla;  Las 
Pulgas  Canyon;  Lompoc  Hills;  Long  Beach; 
Los  Alamitos;  Malibu  Beach;  Morro  Bay 
South;  National  City;  Newport  Beach; 
Oceano;  Oceanside;  Oxnard;  Pismo  Beach: 
Pitas  Point;  Point  Arguello:  Point 
Conception;  Point  Dune;  Point  Loma;  Point 
Mugu:  Point  Sal:  Port  San  Luis;  Rancho  Santa 
Fe:  Redondo  Beach;  Sacate;  San  Clemente; 
San  luan  Capistrano;  San  Luis  Rey:  San 
Onofre  Bluff;  San  Pedro;  Santa  Barbara; 
Saticoy;  Seal  Beach;  Surf:  Tajiguas:  Topanga; 
Torrance:  Tranquillon  Mountain:  Triunfo 
Pass;  Tustin;  Venice;  Ventura;  White  Ledge 
Peak. 

Florida  (1:24,000  scale):  Allanton:  .Mligator 
Bay;  .•Xnna  Maria:  -Apalachicola:  Aripeka; 
Bavport:  Beacon  Beach:  Beacon  Hill;  Bee 
Ridge;  Belle  Meade:  Belle  Meade  NW; 
Beverly;  Big  Lostmans  Bay;  Bird  Keys; 
Bokeelia;  Bonita  Springs:  Bradenton; 
Bradenton  Beach:  Bruce:  Bunker;  Cape 
Romano;  Cape  Saint  George;  Cape  San  Bias; 
Captiva:  Carrabelle;  Cedar  Key; 
Chassahowitzka;  Chassahowitzka  Bay: 
Chiefland  SW;  Choctaw  Beach:  Chokoloskee: 
Clearwater;  Clive  Key;  Cobb  Rocks; 
Cockroach  Bay;  Crawfordville  East;  Crooked 
Island:  Crooked  Point;  Cross  City  SW;  Crystal 
River;  Destin;  Dog  Island;  Dunedin;  East  Pass; 
Egmont  Key;  El  Jobean:  Elfers;  Englewoud; 
Englewood  NVV;  Estero;  Everglades  City; 
Fivay  Junction;  Flamingo:  Fort  Barrancas; 
Fort  Myers  Beach;  Fort  Myers  SW;  Fort 
Walton  Beach;  Freeport;  Gandy  Bridge: 
Garcon  Point;  Gator  Hook  Swamp: 
Gibsonton;  Goose  Island;  Grayton  Beach; 
Green  Point;  Gulf  Breeze;  Harney  River; 
Harold  SE;  HoUey;  Holt  SW;  Homosassa: 
Horseshoe  Beach;  Indian  Pass;  Jackson  River; 
Jena;  Keaton  Beach;  Laguna  Beach;  Lake 
Ingraham  East;  Lake  Ingraham  West;  Lake 
Wimico;  Laurel;  Lebanon  Station;  Lighthouse 
Point:  Lillian;  Long  Point;  Lostmans  River 
Ranger  Station:  Manlin  Hammock;  Marco 
Island;  Mary  Esther;  Matlacha;  Mclntvre; 
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Milton  South;  Miramar  Beach;  Myakka  River; 
Naples  North;  Naples  South;  Navarre;  New 
Inlet;  Niceville;  Nutall  Rise;  Ochopee; 
Okefenokee  Slough;  Oldsmar;  Orange  Beach; 
Oriole  Beach;  Overstreet;  Ozello;  Pace; 
Palmetto;  Panama  City;  Panama  City  Beach; 
Panther  Key;  Pass-A-Grille  Beach;  Pavillion 
Key;  Pensacola;  Perdido  Bay;  Pickett  Bay; 
Pine  Island  Center;  Placida;  Plover  Key;  Point 
Washington;  Port  Boca  Grande;  Port  Richey; 
Port  Richey  NE;  Port  Saint  Joe;  Port  Tampa; 
Punta  Gorda;  Punta  Gorda  SE;  Punta  Gorda 
SVV;  Red  Head;  Red  Level;  Rock  Islands; 
Royal  Palm  Hammock;  Safety  Harbor;  Saint 
Joseph  Point;  Saint  Joseph  Spit;  Saint  Marks; 
Saint  Marks  NE;  Saint  Petersburg;  Saint 
Teresa  Beach;  Salem  SW;  Sandy  Key; 
Sanibel;  Sarasota;  Seahorse  Key;  Seminole; 
Seminole  Hills;  Shark  Point;  Shark  River 
Island;  Shired  Island;  Snipe  Island; 
Sopchoppy;  South  of  Holley;  Southport; 
Sprague  Island;  Spring  Creek;  Springfield; 
Steinhatchee;  Steinhatchee  SE;  Steinhatchee 
SVV;  Sugar  Hill;  Sumner;  Suv»rannee;  Tampa; 
Tarpon  Springs;  Valparaiso;  Venice;  Vista; 
Waccassasa  Bay;  Ward  Basin;  Warrior 
Swamp;  Weavers  Station;  Weeki  Wachee 
Spring;  West  Bay;  West  Pass;  West  Pensacola; 
Whitewater  Bay  West;  Withlacoochee  Bay; 
Wulfert;  Yankeetown. 

Louisiana  (1:24,000  scale):  Alligator  Point; 
Barataria  Pass;  Bastian  Bay;  Bay  Batiste;  Bay 
Coquette;  Bay  Courant;  Bay  Dosgris;  Bay 
Ronquille;  Bay  Tambour:  Bayou  Blanc;  Bayou 
Lucien;  Belle  Isle;  Belle  Pass;  Big  Constance 
Lake;  Black  Bay  North;  Black  Bay  South;  , 
Breton  Islands;  Breton  Islands  SE;  Buras; 
Burrwood  Bayou  East;  Burwood  Bavou  West; 
Calumet  Island;  Cameron;  Caminada  Pass; 
Cat  Island;  Cat  Island  Pass;  Central  Isles 
Dernieres;  Chandeleur  Light;  Chef  Mentur; 
Cheniere  Au  Tigre;  Cocodrie;426quille  Point; 
Cow  Island;  Creole;  Cypremort  Point;  Deep 
Lake;  Dixon  Bay;  Dog  Lake;  Door  Point;  East 
Bay  Junop;  Eastern  Isles;  Dernieres;  EUerslie: 
Empire;  English  Lookout:  False  Mouth 
Bayou;  Fearman  Lake;  Floating  Turf  Bavou; 
Fourleague  Bay;  Franklin;  Freemason  Island; 
Garden  Island  Pass;  Grand  Bayou;  Grand 
Bayou  du  Large;  Grand  Chenier:  Grand 
Gosier  Islands;  Grand  Isle;  Hackberry  Beach; 
Hammock  Lake;  Happy  Jack;  Hebert  Lake; 
Hell  Hole  Bayou;  Hog  Bayou;  Holly  Beach; 
Intercoastal  City;  Isle  Au  Pitre;  Jacko  Bay; 
Johnson  Bayou;  Kemper;  Lake  Athanasio; 
Lake  Cuatro  Caballo;  Lake  Eloi;  Lake  Eugene: 
Lake  Felicity;  Lake  La  Graisse;  Lake 
Merchant:  Lake  Point;  Lake  Salve;  Lake 
Tambour;  Leeville;  Lena  Lagoon:  Lost  Lake; 
Main  Pass;  Malheureux  Point;  Marone  Point; 
Martello  Castle;  Mink  Bayou;  .Mitchell  Kev; 
Morgan  City  SW;  Morgan  Harbor;  Mound 
Point;  Mulberry  Island  East;  Mulberry  Island 
West;  New  Harbor  Islands;  North  Islands; 
Oak  Mound  Bayou;  Oyster  Bayou;  Pass  A 
Loutre  East:  Pass  A  Loutre  West;  Pass  du 
Bois;  Pass  Tante  Phine;  Pecan  Island;  Pelican 
Pass;  Peveto  Beach;  Pilottown;  Plumb  Bavou: 
Point  Au  Fer;  Point  Au  Fer  NE;  Point 
ChevTeuil;  Point  Chicot;  Port  Arthur  South; 
Port  Sulphur;  Pte.  Aux  Marchuttes;  Proctor 
Point;  Pumpkin  Islands;  Redfish  Point; 
Rollover  Lake;  Sabine  Pass:  Saint  Joe  Pass; 
Smith  Bayou;  South  of  South  Pass;  South 
Pass;  Stake  Islands;  Taylor  Pass;  Texas  Point; 
Three  Mile  Bay;  Tigre  Lagoon;  Timbalier 


Island;  Triumph;  Venice;  Weeks;  West  of 
Johnson  Bayou;  Western  Isles  Dernieres; 
Wilkinson  Bay;  Yscloskey. 

Mississippi  (1:24.000  scale):  Bay  Saint 
Louis;  Biloxi;  Cat  Island;  Chandeleur  Light; 
Deer  Island;  Dog  Keys  Pass;  English  Lookout; 
Gautier  North;  Gautier  South;  Grand  Bav  SW; 
Gulfport  North;  Gulfport  NW;  Gulfport  ' 
South;  Horn  Island  East;  Horn  Island  West: 
Isle  Au  Pitre;  Kreole;  Ocean  Springs; 
Pascagoula  North;  Pascagoula  South;  Pass 
Christian;  Petit  Bois  Island;  Saint  Joe  Pass: 
Ship  Island;  Waveland. 

Texas  (1:24,000  scale):  Allyns  Bright; 
Anahuac;  Aransas  Pass;  Austwell;  Bacliff: 
Bayside;  Big  Hill  Bayou;  Brown  Cedar  Cut: 
Caplen;  Carancahua  Pass.  Cedar  Lakes  East: 
Cedar  Lakes  West;  Cedar  Lane  NE;  Christmas 
Point:  Clam  Lake;  Corpus  Christi;  Cove; 
Crane  Islands  NW;  Crane  Islands  SW;  Decros 
Point;  Dressing  Point;  Estes;  Flake:  Freeport: 
Frozen  Point;  Galveston;  Green  Island;  Hawk 
Island;  High  Island;  Hitchcock;  Hoskins 
Mound;  Jones  Creek;  Keller  Bay;  Kleberg 
Point:  La  Comal;  La  Leona;  La  Parra  Ranch 
NE;  Laguna  Vista;  Lake  Austin;  Lake  Como: 
Lake  Stephenson;  Lamar;  Long  Island:  Los 
Amigos;  Windmill;  Maria  Estella  Well: 
Matagorda;  Matagorda  SW;  Mesquite  Bav. 
Mission  Bay;  Morgans  Point;  Mosquito  Point: 
Mouth  of  Rio  Grande:  Mud  Lake:  North  of 
Port  Isabel  NW;  North  of  Port  Isabel  SW:  Oak 
Island;  Olivia;  Oso  Creek  NE:  Oyster  Creek; 
Palacios;  Palacios  NE;  Palacios  Point; 
Palacios  SE;  Panther  Point;  Panther  Point  NE. 
Pass  Cavallo  SW;  Pita  Island;  Point  Comfort: 
Point  of  Rocks;  Port  .\ransas;  Port  .Arthur 
South:  Port  Bolivar;  Port  Ingleside:  Port 
Isabel;  Port  Isabel  NW;  Port  Lavaca  East;  Port 
.Mansfield;  Port  O'Connor;  Portland;  Potrero 
Cortado:  Potrero  Lopeno  NW;  Potrero  Lopeno 
SE;  Potrero  Lopeno  SW;  Rockport;  Sabine 
Pass:  San  Luis  Pass:  Sargent;  Sea  Isle: 
Seadrift;  Seadrift  NE:  Smith  Point:  South 
Bird  Island;  South  Bird  Island  NW;  South 
Bird  Island  SE;  South  of  Palacios  Point; 
South  of  Potrero  Lopeno  NE:  South  of  Potrero 
Lopeno  .NW;  South  of  Potrero  Lopeno  SE: 
.South  of  Star  Lake;  St.  Charles  Bav:  St. 
Charles  Bay  SE:  St.  Charles  Bay  SVV.  Star 
Lake:  Texas  City:  Texas  Point;  The  letties; 
Three  Islands:  tivoli  SE:  Turtle  Bay; 
L'mbrella  Point;  Virginia  Point:  West  of 
Johnson  Bayou:  Whites  Ranch:  Yarborough 
Pass. 

[FR  Doc.  98-21096  Filed  8-10-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  191 -0088a;  FRL-6138-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision; 
Monterey  Bay  Unified  Air  Pollution 
Control  District 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 


summary:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the 
California  State  Implementation  Plan 
(SIP).  The  revision  concerns  a  rule  from 
the  Monterey  Bay  Unified  Air  Pollution 
Control  District  (MBUAPCD)  u'hich 
controls  emissions  of  oxides  of  nitrogen 
(NOx)  and  sulfur  compounds.  This 
approval  action  will  incorporate  this 
rule  into  the  Federally  approved  SIP. 
The  intended  effect  of  approving  this 
rule  is  to  regulate  emissions  of  NOx  and 
SO2  in  accordance  with  the 
requirements  of  the  Clean  Air  Act.  as 
amended  in  1990  (CAA  or  the  .Act). 
Thus,  EPA  is  finalizing  the  approval  of 
this  revision  into  the  California  SIP 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals,  and  SIPs 
for  national  primarv'  and  secondarv 
ambient  air  quality  standards. 
DATES:  This  rule  is  effective  on  October 
13,  1998  without  further  notice,  unless 
EPA  receives  relevant  adverse 
comments  by  September  10.  1998.  If 
EPA  receives  such  comment,  then  it  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Comments  must  be 
submitted  to  .Andrew  Steckel  at  the 
Region  IX  office  listed  below.  Copies  of 
the  rule  revision  and  EPA"s  evaluation 
report  of  the  rule  are  available  for  public 
inspection  at  EPA's  Region  IX  office 
during  normal  business  hours.  Copies  of 
the  submitted  rule  revisions  are  also 
available  for  inspection  at  the  following 
locations: 

Environmental  Protection  Agency.  Air 
Docket  (6102).  401  ■'M"  Street.'S.VV.. 
Washington.  DC.  20480 
California  Air  Resources  Board. 
Stationary  Source  Division.  Rule 
Evaluation  Section,  2020  "L'  Street. 
Sacramento,  CA  95812. 
Monterey  Bay  Unified  .Air  Pollution 
Control  District.  Rule  Development, 
24580  Silver  Cloud  Ct..  Monterev.  CA 
93940-6536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Tong.  Rulemaking  Office  (AIR- 
4).  Air  Division.  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawlhorne  Street,  San  Francisco,  C.A 
94105-3901.  Telephone:  (415)  744- 
1191. 

SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

This  document  addresses  EPA's  direct 
final  action  to  approve  Monterev  Bav 
Unified  Air  Pollution  Control  District 
(MBUAPCD)  Rule  404,  Sulfur 
Compounds  and  .\itrogen  Oxides,  into 
the  California  SIP.  This  rule  was 
adopted  by  MBUAPCD  or  October  16. 
1996.  It  was  submitted  by  the  California 
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Air  Resources  Board  (CARB)  to  EPA  on 
March  3.  1997. 

II.  Background 

On  November  15,  1990,  the  Clean  Air 
Act  Amendments  of  1990  (CAA  or  the 
Act)  were  enacted.  Pub.  L.  101-549.  104 
Stat.  2399,  codified  at  42  U.S.C.  7401- 
7671q.  40  CFR  part  91.305  provides  the 
attainment  status  designations  for  air 
districts  in  California.  MBUAPCD  is 
listed  as  being  in  attainment  for  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone,  NO2.  and  SO2; 
therefore  stationary  sources  in  the  air 
district  are  not  subject  to  the  Reasonably 
Available  Control  Technology  (R,-\CT) 
requirements  of  section  182(b)(2). 

On  October  16,  1996  MBUAPCD 
adopted  Rule  404,  Sulfur  Compounds 
and  Nitrogen  Oxides.  On  March  3.  1997, 
the  State  of  California  submitted  this 
rule  to  EPA.  This  submitted  rule  was 
found  to  be  complete  on  August  12. 
1997  pursuant  to  EPA's  completeness 
criteria  that  are  set  forth  in  40  CFR  Part 
51  Appendix  V  and  is  being  finalized 
for  approval  into  the  SIP.  By  today's 
document,  EPA  is  taking  direct  final 
action  to  approve  this  submittal.  This 
final  action  will  incorporate  this  rule 
into  the  Federally  approved  SIP. 

NO\  emissions  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  The  combustion  of  fuels 
containing  sulfur  compounds  leads  to 
the  production  of  SO2.  MBUAPCD  Rule 
404  provides  emission  limits  for  oxides 
of  nitrogen  and  sulfur  compounds.  The 
following  is  EPA's  evaluation  and  final 
action  for  these  rules. 

III.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
NOx  and  SO:  rule.  EPA  must  evaluate 
the  rule  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations,  as  found  in  section  110  and 
40  CFR  part  51  (Requirements  for 
Preparation,  Adoption  and  Submittal  of 
Implementation  Plans)  respectively.  The 
EPA  interpretation  of  these 
requirements,  which  forms  the  basis  for 
this  action,  appears  in  various  EPA 
policy  guidance  documents.  Among 
these  provisions  is  the  requirement  that 
a  NOx  rule  must,  at  a  minimum,  provide 
for  the  implementation  of  R.-\CT  for 
stationary  sources  of  N'0\  emissions  in 
areas  designated  as  nonattainment  for 
ozone.  Since  MBUAPCD  is  in 
attainment  for  ozone,  RACT 
requirements  do  not  apply. 

While  MBUAPCD  is  in  attainment 
with  the  NO;.  SO;  and  ozone  NAAQS, 


aPA  adopted  the  completeness  criteria  on 
rebriiarv  16.  1990  (55  KR  5824)  and.  pursuant  to 
section  nO(k)(lHAI  nf  the  CA.'K.  revised  the  criteria 
on  August  26.  1991  (56  F(f42216). 


many  of  the  general  SIP  regulations 
regarding  enforceability,  for  example, 
are  still  appropriate  for  the  rule.  In 
determining  the  approvability  of  this 
rule.  EPA  also  evaluated  it  in  light  of  the 
"SO:  Guideline  Document",  EPA-452/ 
R-94-00H. 

On  May  31,  1972  EPA  approved  into 
the  SIP  a  version  of  Rule  404— 
paragraphs  (b)  and  (c),  Sulfur  Content 
and  Oxides  of  Nitrogen,  that  had  been 
adopted  by  San  Benito  APCD  and 
Monterey-Santa  Cruz  Unified  APCD.  On 
October  27.  1977  EPA  approved  into  the 
SIP  Rule  404  paragraph  (c),  Sulfur 
Content  and  Oxides  of  Nitrogen  that  has 
been  adopted  by  MBUAPCD. 
MBUAPCD  submitted  Rule  404,  Sulfur 
Content  and  Oxides  of  Nitrogen, 
includes  the  following  significant 
changes  from  the  current  SIP: 

•  Consolidates  NOx  emission  limits 
under  MBUAPCD  that  were  previously 
listed  separately  for  Monterey-Santa 
Cruz  Air  Pollution  Control  District 
(APCD)  and  San  Benito  County  APCD 

•  Adds  a  section  on  applicability. 

•  Adds  a  section  on  definitions. 

•  Adds  a  section  on  recordkeeping. 
«  Adds  a  section  on  test  methods. 

•  Clarifies,  through  an  exemptions 
section,  that  a  source  subject  to  Best 
Available  Control  Technology  (BACT) 
would  not  be  subject  to  the  general 
emission  limits  contained  in  Rule  404. 

A  more  detailed  discussion  can  be 
found  in  the  Technical  Support 
Document  (TSD)  for  Rule  404,  dated 
luly  17,  1998. 

EPA  has  evaluated  the  submitted  rule 
and  has  determined  that  it  is  consistent 
with  the  CAA,  EPA  regulations  and  EPA 
policy.  Therefore.  MBUAPCD  Rule  404, 
Sulfur  Compounds  and  Oxides  of 
Nitrogen,  is  being  approved  under 
section  1 10(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a), 
section  182(0  and  the  NOx  Supplement 
to  the  General  Preamble. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 


should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective  October 
13,  1998  without  further  notice  unless 
the  Agency  receives  relevant  adverse 
comments  by  September  10,  1998. 

If  the  EPA  received  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  rule  will  be  effective 
on  October  13,  1998  and  no  further 
action  will  be  taken  on  the  proposed 
rule. 

IV.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

The  final  rule  is  not  subject  to  E.O. 
13045,  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
E.O. 12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  .A.ct 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibilitv  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976):  42  U.S.C. 
7410(a)(2). 
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C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U  S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  bv  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  13,  1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 


for  judicial  review  may  be  filed,  and 
shall  Qot  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compound,  sulfur  oxides. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  .Stdte  of 
California  was  approved  by  the  director  of 
the  Federal  Register  on  )uly  1,  1982. 

Dated;  )uly  28.  1998. 
Sally  Seymour, 
Acting  Regional  Administrator  Region  IX 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(244)(i)(A)(2J  to 
read  as  follows: 

§  52.220    Identification  of  plan. 

*         *  »  *         * 

(c)  *  *  * 
(244)  *  *  * 
(i)  *  *  * 
(A)  *  *  * 

(2)  Rule  404.  adopted  on  October  Ifi. 
199fi. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  022-0087a;  FRL-6138-2] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  South 
Coast  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the 
California  State  Implementation  Plan 


(SIP).  The  revision  concerns  South 
Coast  Air  Quality  Management  District 
(SCAQMD)  Rule  1135.  This  rule 
controls  oxides  of  nitrogen  (NOx)  from 
electric  power  generating  systems.  This 
action  will  incorporate  the  rule  into  the 
Federally  approved  SIP.  The  intended 
effect  of  appro\ing  this  rule  is  to 
regulate  emissions  of  NOx  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  Thus.  EPA  is 
finalizing  the  approval  of  this  rule  into 
the  California  SIP  under  provisions  of 
the  CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  qualit\ 
standards,  and  plan  requirements  for 
nonattainment  areas. 
DATES:  This  action  is  effective  on 
October  13,  1998  without  further  notice, 
unless  EPA  receives  relevant  adverse 
comments  by  September  10,  1998.  If 
EPA  receives  such  comment,  then  it  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  lake  effect 
ADDRESSES:  Comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  IX  office  listed  below  Copies  of 
the  rule  and  EPA's  evaluation  report  are 
available  for  public  mspection  at  EP.^s 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule  are 
also  available  for  inspection  at  the 
following  locations: 
U.S  Environmental  Protection  .Agency, 

Region  IX.  Rulemaking  Office  [AIR- 

4).  ,Mr  Division.  75  Hawthorne  Street. 

San  Francisco,  CA  94105-3901. 
U.S.  En\ironmental  Protection  .■\gency, 

Air  Docket  (6102).  401  "M"  Street. 

S.VV.,  Washington,  D.C.  20460. 
California  .^ir  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section.  2020  "L  '  Street. 

Sacramento.  C.'X  95814. 
South  Coast  Air  Quality  Management 

District.  21865  E  Copley  Drive, 

Diamond  Bar,  CA  91765-4182, 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Steckel.  Rulemaking  Office 
(AIR^).  Air  Division,  U.S. 
Environmental  Protection  .^geni  y. 
Region  IX.  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901,  telephone: 
(415)  744-1185. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rule  being  approved  into  the 
California  State  Implementation  Plan 
(SIP)  is  South  Coast  Air  Quality 
Management  District  (SCAQMD)  Rule 
1 135,  Emissions  of  Oxides  of  Nitrogen 
from  Electric  Power  Generating 
Systems,  adopted  by  SCAQMD  on  luly 
19,  1991. 
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II.  Background 

On  November  15,  1990,  the  Clean  Air 
Act  Amendments  of  1990  (CAA  or  the 
Act)  were  enacted.  Pub.  L.  101-549,  104 
Stat.  2399,  codified  at  42  U.S.C.  7401- 
7671q.  The  air  quality  planning 
requirements  for  the  reduction  of 
emissions  of  oxides  of  nitrogen  (NOx) 
through  reasonably  available  control 
technologv  (R.ACT)  are  set  out  in  section 
182(0  of  the  CAA.  On  November  25. 
1992.  EPA  published  a  notice  of 
proposed  rulemaking  entitled  "State 
Implementation  Plans;  Nitrogen  Oxides 
Supplement  to  the  General  Preamble. 
Clean  Air  Act  Amendments  of  1990 
Implementation  of  Title  I;  Proposed 
Rule,"  (the  NOx  Supplement)  which 
describes  and  provides  preliminarv 
guidance  on  the  requirements  of  section 
182(f).  57  FR  55620.  The  NOx 
Supplement  should  be  referred  to  for 
further  information  on  the  NOx 
requirements  and  is  incorporated  into 
this  document  bv  reference. 

Section  182(fl  of  the  Clean  Air  Act 
requires  States  to  apply  the  same 
requirements  to  major  stationary  sources 
of  NOx  ("major"  as  defined  in  section 
302  and  section  182(c).  (d),  and  (e))  as 
are  applied  to  major  stationary  sources 
of  volatile  organic  compound  (VOC) 
emissions,  in  moderate  or  above  ozone 
nonattainment  areas.  The  Los  Angeles- 
South  Coast  Air  Basin  Area  is  classified 
as  extreme:'  therefore  this  area  was 
subject  to  section  182(fl.  the  R,^CT 
requirements  of  section  182(b)(2),  and 
the  November  15,  1992  deadline,  cited 
below.  This  Federal  Register  action  for 
the  South  Coast  Air  Quality 
Management  District  excludes  the  Los 
Angeles  County  portion  of  the  Southeast 
Desert  AQMA,  otherwise  known  as  the 
Antelope  Valley  Region  in  Los  Angeles 
County,  which  is  now  under  the 
jurisdiction  of  the  Antelope  Valley  Air 
Pollution  Control  District  as  of  July  1, 
1997.^ 

Section  lB2(b)(2)  requires  submittal  of 
R.\CT  rules  for  major  stationary  sources 


'  The  Los  .■\ngeles-South  Coast  .^ir  Basin  Area 
retained  its  designation  of  nonattainment  and  was 
classified  by  operation  of  law  pursuant  to  sections 
107(d)  and  181(a)  upon  the  date  of  enactment  of  the 
C-\A.  See  55  KR  56694  (.November  6.  1991). 

^The  State  has  recently  changed  the  names  and 
boundaries  of  the  air  basins  located  within  the 
Southeast  Desert  Modified  AQ.MA.  Pursuant  to 
State  regulation  the  Coachella-San  /acinio  Planning 
Area  is  now  part  of  the  Salton  Sea  .Mr  Basin  [17 
Cal.  Code.  Reg.  §601 14):  the  Victor  Valley/Barstow 
region  in  San  Bernardino  County  and  .Antelope 
Valley  Region  in  Los  .Angeles  County  are  parts  of 
the  .Moiave  Desert  An  Basin  (17  Cal.  Code.  Reg. 
§60109).  Inaadition.  in  1996  the  California 
Legislature  established  a  new  local  air  agency,  the 
.Antelope  Valley  Air  Pollution  Control  District,  to 
have  the  responsibility  for  local  air  pollution 
planning  and  measures  in  the  Antelope  Valley 
Region  (California  Health  &  Safety  Code  §40106). 


of  VOC  (and  NOx)  emissions  not 
covered  by  either  a  pre-enactment  or 
post-enactment  control  techniques 
guideline  (CTG)  document  by  November 
15,  1992.  There  were  no  NOx  CTGs 
issued  before  enactment  and  EPA  has 
not  issued  a  CTG  document  for  any  NOx 
sources  since  enactment  of  the  CAA. 
The  RACT  rules  covering  NOx  sources 
and  submitted  as  SIP  revisions  are 
expected  to  require  final  installation  of 
the  actual  NOx  controls  as  expeditiously 
as  practicable,  but  no  later  than  May  31, 
1995. 

SCAQMD  Rule  1135  was  adopted  on 
July  19,  1991  and  submitted  by  the 
California  Air  Resources  Board  (GARB) 
to  EP.-^  on  January  28,  1992.  This 
submitted  rule  was  found  to  be 
complete  on  April  3,  1992,  pursuant  to 
EPA's  completeness  criteria  that  are  set 
forth  in  40  CFR  Part  51  Appendix  V.-'  By 
today's  document,  EPA  is  taking  direct 
final  action  to  approve  this  rule  into  the 
SIP. 

SCAQMD  Rule  1135  controls 
emissions  from  electric  power 
generating  systems.  NOx  emissions 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  The  rule  was 
adopted  as  part  of  SCAQMD's  efforts  to 
achieve  the  National  Ambient  Air 
Quality  Standards  for  ozone  and  in 
response  to  the  CAA  requirements  cited 
above.  The  following  section  contains 
EPA's  evaluation  and  final  action  for 
this  rule. 

III.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
NOx  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  this  action, 
appears  in  various  EPA  policy  guidance 
documents.-*  Among  these  provisions  is 
the  requirement  that  a  NOx  rule  must, 
at  a  minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  NOx  emissions. 

For  the  purposes  of  assisting  state  and 
local  agencies  in  developing  NOx  RACT 


"  EP.-\  adopted  the  completene.ss  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  theCVA.  revised  the  criteria 
on  .August  26.  1991  (56  FR  42216). 

■".Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  R.ACT.  52  FR  45044  (November  24.  1987); 
and  "Issues  Relating  to  VOC  Regulation  Cutpoints. 
Deficiencies,  and  Deviations.  Clarification  to 
.Appendix  D  of  November  24.  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availabilitv  was 
published  in  the  Federal  Register  on  Mav  25.  1988). 


rules,  EPA  prepared  the  NOx 
Supplement  to  the  General  Preamble 
Preamble,  cited  above  (57  FR  55620).  In 
the  NOx  Supplement,  EPA  provides 
guidance  on  how  RACT  will  be 
determined  for  stationary  sources  of 
NOx  emissions.  While  most  of  the 
guidance  issued  by  EPA  on  what 
constitutes  RACT  for  stationary  sources 
has  been  directed  towards  application 
for  VOC  sources,  much  of  the  guidance 
is  also  applicable  to  RACT  for  stationary 
sources  of  NOx  (see  section  4.5  of  the 
NOx  Supplement).  In  addition,  pursuant 
to  section  183(c),  EPA  is  issuing 
alternative  control  technique  documents 
(ACTs),  that  identify  alternative  controls 
for  all  categories  of  stationary  sources  of 
NOx-  The  ACT  documents  will  provide 
information  on  control  technology  for 
stationary  sources  that  emit  or  have  the 
potential  to  emit  25  tons  per  year  or 
more  of  NOx.  However,  the  ACTs  will 
not  establish  a  presumptive  norm  for 
what  is  considered  RACT  for  stationary 
sources  of  NOx.  In  general,  the  guidance 
documents  cited  above,  as  well  as  other 
relevant  and  applicable  guidance 
documents,  have  been  set  forth  to 
ensure  that  submitted  NOx  RACT  rules 
meet  Federal  RACT  requirements  and 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

There  is  currently  no  version  of 
SCAQMD  Rule  1135,  Emissions  of 
Oxides  of  Nitrogen  from  Electric  Power 
Generating  Systems,  in  the  SIP.  The 
submitted  rule  regulates  utility  boilers 
by  specifying  NOx  emission  limits  in 
pounds  of  NOx  per  net  megawatt  hour 
of  electricity  produced.  This  rule 
requires  the  use  of  a  continuous 
emissions  monitoring  system,  and 
requires  an  approved  compliance  plan. 

A  more  detailed  discussion  of  the 
sources  controlled,'  the  controls 
required,  and  the  justification  for  why 
these  controls  represent  RACT  can  be 
found  in  the  Technical  Support 
Document  (TSD),  available  from  the 
U.S.  EPA  Region  IX  office. 

EPA  has  evaluated  the  submitted  rule 
and  has  determined  that  it  is  consistent 
with  the  CAA,  EPA  regulations  and  EPA 
policy.  Therefore,  SCAQMD  Rule  1135 
is  being  approved  under  section 
110(k)(3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a),  section 
182(b)(2),  section  182(f)  and  the  NOx 
Supplement  to  the  General  Preamble. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 


''SCAQMD  Rule  1135  will  applv  to  sources  which 
are  not  covered  in  the  SCAQMD  NOx  RECLAIM 
program. 
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revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutorv  and  regulatory 
requirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  However,  in  the  Proposed 
Rules  section  of  this  Federal  Register 
publication,  the  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  action  will  be  effective 
October  13,  1998,  without  further  notice 
unless  the  Agency  receives  relevant 
adverse  comments  bv  September  10, 
1998. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  document 
withdrawing  this  direct  final  rule  and 
informing  the  public  that  this  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  October  13. 
1998  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

IV.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  (E.O.)"l2866 
review. 

This  final  rule  is  not  subject  to  E.O. 
13045,  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
E.O.  12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certifv 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 


simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976):  42  U.S.C. 
7410(aM2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act),  signed  into 
law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  inc:ludes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  Federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 


States  prior  to  publication  of  the  rule  m 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
80412). 

E.  Petitions  for  Judicial  Peview 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  13.  1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finalit>'  of  this  rule  for  the 
purposes  ot  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  c;hallenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compound. 

Note:  lrK.orp(>r,^tic)n  bv  reference  of  the 
State  Inipiementaticm  Plan  for  the  State  of 
California  wa--  approved  by  the  director  of 
the  Federal  Register  on  July  1.  1982. 

Dated:  iuly  28.  1998. 
Sally  Seymour, 
Artmp  Rt'f^ional  .administrator.  Region  IX 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows; 

Authority:  42  ISC  7401  et  seq 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)  (187)(i)(C)(2)  to 
read  as  follows: 

§  52.220    Identification  of  plan. 


ic)  ■    -    - 

(187)  *    *    * 

(il  •    *    * 

(C)-    *    * 

12]  Rule  1135.  adopted  on  luh  19, 
1991. 

***** 

|FR  Doc,  98-21351  Filed  8-10-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  184-00863  FRL-6137-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  San 
Diego  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  a  revision  to  the  California 
State  Implementation  Plan.  The  revision 
concerns  a  rule  from  the  San  Diego  Air 
Pollution  Control  District  (SDAPCD). 
This  approval  action  will  incorporate 
this  rule  into  the  federally  approved 
SIP.  The  intended  effect  of  approving 
this  rule  is  to  regulate  emissions  of 
volatile  organic  compounds  (V'OCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act.  as  amended  in  1990 
(CAA  or  the  Act).  The  revised  rule 
controls  V'OC  emissions  from  organic 
solvents.  Thus,  EPA  is  finalizing  the 
approval  of  this  revision  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals.  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 

DATES:  This  rule  is  effective  on  October 
13.  1998  without  further  notice,  unless 
EPA  receives  relevant  adverse 
comments  by  September  10.  1998.  If 
EPA  receives  such  comment.  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 

ADDRESSES:  Comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  IX  office  listed  below.  Copies  of 
the  rule  revisions  and  EPA's  evaluation 
report  for  this  rule  are  available  for 
public  inspection  at  EPA's  Region  IX 
office  during  normal  business  hours. 
Copies  of  the  submitted  rule  revisions 
are  available  for  inspection  at  the 
following  locations: 

Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental 
Protection  Agency,  Region  IX.  75 
Hawthorne  Street,  San  Francisco.  CA 
9410.5 

Environmental  Protection  Agencv.  Air 
Docket  (6102).  401  "M"  Street,' S.W.. 
Washington,  D.C.  20460 

California  Air  Resources  Board. 
Stationary  Source  Division,  Rule 
Evaluation  Section.  2020  "L"  Street, 
Sacramento,  CA  95812 


San  Diego  Air  Pollution  Control  District, 
9150  Chesapeake  Drive,  San  Diego, 
CA  92123-1096 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Fong,  Rulemaking  Office  (AIR- 
4).  Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  Telephone:  (415)  744-1199. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

SDAPCD  Rule  66,  Organic  Solvents  is 
being  approved  into  the  California  SIP. 
This  rule  was  submitted  by  the 
California  Air  Resources  Board  (CARE) 
to  EPA  on  October  18,  1996. 

II,  Background 

On  March  3,  1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
San  Diego  Area.  43  FR  8964,  40  CFR 
81.305.  On  May  26.  1988,  EPA  notified 
the  Governor  of  California,  pursuant  to 
section  110(a)(2)(H)  of  the  1977  Act,  that 
the  above  district's  portion  of  the 
California  SIP  was  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15,  1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549,  104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
The  San  Diego  Area  is  classified  as 
serious.' 

The  State  of  California  submitted 
many  rules  for  incorporation  into  its  SIP 
on  October  18,  1996,  including  the  rule 
being  acted  on  in  this  document.  This 
document  addresses  EPA's  direct-final 
action  for  SDAPCD  Rule  66,  Organic 
Solvents.  The  SDAPCD  adopted  Rule  66 
on  July  25,  1995.  This  submitted  rule 
was  found  to  be  complete  on  December 
19,  1996  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51,  Appendix  V^  and  is 
being  finalized  for  approval  into  the  SIP. 

Rule  66  controls  the  emission  of  VOCs 
from  organic  solvent  use.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  This  rule  was 
originally  adopted  as  part  of  the 
SDAPCD's  effort  to  achieve  the  National 


'  rhe  San  Diego  Area  retained  its  designation  of 
nonatrdinmenl  and  was  classified  bv  operation  of 
law  pursuant  lo  sections  107(d)  and  181(a)  upon  the 
dale  of  enactment  of  t)ie  C.A.A  as  a  sevei-e  ozone 
nonattainment  area.  See  56  FR  56694  (November  6. 
1991).  The  San  Diego  area  was  subsequently 
reclassified  as  a  serious  ozone  nonattainment  area 
on  January  19.  1995.  See  60  FR  3771. 

•  EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  C.-\.^.  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 


Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  and  in  response  to  EPA's  SIP- 
Call  and  the  section  110(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  final  action  for  this  rule. 

III.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  "Issues  Relating  to  VOC 
Regulation  Cutpoints,  Deficiencies,  and 
Deviations,  Clarification  to  Appendix  D 
of  November  24,  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of 
availability  was  published  in  the 
Federal  Register  on  May  25,  1988).  In 
general,  this  guidance  document  has 
been  set  forth  to  ensure  that  VOC  rules 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

On  July  12,  1990,  EPA  approved  into 
the  SIP  a  version  of  Rule  66,  Organic 
Solvents  that  had  been  adopted  by 
SDAPCD  on  September  17,  1985." 
SDAPCD's  submitted  Rule  66,  Organic 
Solvents  includes  the  following 
significant  changes  from  the  current  SIP: 

•  Section  d  of  the  SIP  rule  which 
prohibits  the  use  of  photochemically 
reactive  solvents  to  thin  or  reduce 
coatings  has  been  removed.  No  coating 
sources  in  San  Diego  are  subject  to  Rule 
66.  Coating  sources  within  SDAPCD  are 
now  subject  to  source  specific  rules. 

•  Sections  e,  f,  g,  1,  m,  n,  q,  r,  and  s 
of  the  SIP  rule  which  pertain  to 
degreasing,  drycleaning,  and  marine 
coating  operations  have  been  removed. 
These  sources  are  now  respectively 
covered  by  Rules  67.6,  67.8,  and  67.18. 

•  Section  i  of  the  SIP  rule  which 
allows  sources  to  discard,  dump,  or 
otherwise  dispose  of  up  to  1.5  gallons  of 
photochemically  reactive  compounds 
per  day  has  been  removed. 

•  Section  j  of  the  submitted  rule 
which  contains  a  boiling  point  cutoff  in 
the  definition  for  organic  solvents  has 
been  altered  to  allow  for  compliance 
determination  via  an  ASTM  test 
method. 

•  An  exemption  for  sources  that 
install  and  use  Best  Available  Control 
Technology  or  Lowest  Achievable 
Emission  Rate  control  technology 
pursuant  to  the  New  Source  Review 
rules  has  been  added  under  Section  nS 
of  the  submitted  rule. 

•  Section  o  of  the  submitted  rule 
contains  new  recordkeeping 
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requirements  for  sources  subject  to  the 
rule. 

•  Section  p  of  the  submitted  rule 
requires  the  use  of  test  methods  suitable 
for  determining  compliance  with  the 
rule. 

EPA  has  evaluated  the  submitted  rule 
and  has  determined  that  it  is  consistent 
with  the  CAA.  EFA  regulations,  and 
EPA  policy.  Therefore,  SDAPCD  Rule 
66,  Organic  Solvents  is  being  approved 
under  section  110(k)(3)  of  the  CAA  as 
meeting  the  requirements  of  section 
110(a)  and  part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication.  EPA  is  publishing  a 
separate  document  thaf  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective  October 
13,  1998  without  further  notice  unless 
the  Agency  receives  relevant  adverse 
comments  by  September  10,  1998. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  October  13, 
1998  and  no  further  action  will  be  taken 
on  this  action. 

IV.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866  review. 

The  proposed  and  final  rules  are  not 
subject  to  E.O.  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
E.O.  12866. 


B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibilitv  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  versus  U.S. 
EPA.  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  Section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 


the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office  , 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulator\'  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  /?ev'/en' 

Under  section  307(b)(1)  of  the  Clean 
.^ir  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  13.  1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2),) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  bv  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  luly  1.  1982. 

Dated;  July  27.  1998. 
Felicia  Marcus, 
Regional  Administrator.  Rvgion  IX. 

Part  52.  chapter  I,  title  40  of  the  Code  of 

Federal  Regulations  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authorit>-:  42  L  "S.C.  7401  et  seq. 
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Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(241)(i)(A)(J)  to 
read  a,s  fol.ows: 

§  52.220    Identification  of  plan. 

*         *         •         *         • 

(c)  *   *   * 
(241)  *    *    * 
(i)*    •    * 
(A)  *    *    * 

[3]  Rule  66.  adopted  on  July  1 .  1972. 
revised  on  fiilv  2,5,  1995. 


[FR  Doc.  98-21  :i49  Filed  8-10-98:  8:45  ami 

BILLING  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[ME01 4-01 -6994a;  A-1-FRL-6136-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Maine; 
Source  Surveillance  Regulation 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maine  on  June 
30,  1994.  This  revision  consists  of  a 
continuous  emissions  monitoring  (CEM) 
regulation.  The  intended  effect  of  this 
action  is  to  approve  Maine's  CEM  rule 
into  the  Maine  SIP.  This  action  is  being 
taken  in  accordance  with  the  Clean  Air 
Act. 

DATES:  This  direct  final  rule  is  effective 
on  October  13.  1998  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  September  10.  1998.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien.  Deputy  Director.  Office 
of  Ecosystem  Protection.  U.S. 
Environmental  Protection  Agency. 
Region  I.  fPK  Federal  Building.  Boston. 
\IA  02203.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Office  of  Ecosystem  Protection.  U.S. 
Environmental  Protection  Agency. 
Region  I.  One  Congress  Street.  11th 
fioor.  Boston.  MA;  and  the  Bureau  of  Air 
Quality  Control,  Department  of 
Environmental  Protection.  71  Hospital 
Street.  Augusta.  ME  04333. 


FOR  FURTHER  INFORMATION  COf^ACT: 

Anne  E.  Arnold.  (617)  565-3166. 
SUPPLEMENTARY  INFORMATION:  On  July 
13,  1994.  EPA  received  a  formal  SIP' 
submittal  from  the  Maine  Department  of 
Environmental  Protection  (DEP) 
containing  the  State's  Chapter  117 
'Source  Surveillance"  regulation. 

I.  Summary  of  SIP  Revision 

Maine's  Chapter  117  was  first  adopted 
by  the  State  on  August  9.  1988  and 
submitted  to  EPA  as  a  SIP  revision  on 
August  22,  1988.  EPA  approved  this 
rule  into  the  Maine  SIP  on  March  21. 
1989  (54  FR  11525).  Maine  has  since 
repealed  the  1988  version  of  the  rule 
and  replaced  it  with  a  new  Chapter  117. 
This  new  version  of  Chapter  117  was 
submitted  to  EPA  as  a  SIP  revision  on 
June  30.  1994  and  is  the  subject  of 
today's  action.  This  regulation  is  briefiv 
summarized  below. 

Chapter  1 1 7:  Source  Surveillance 

This  regulation  requires  certain  air 
emissions  sources  to  operate  continuous 
emission  monitoring  svstems  and 
details  the  performance  specifications, 
quality  assurance  procedures,  and 
recordkeeping  and  reporting 
requirements  for  such  systems. 

EPA's  Evaluation  of  Maine's  Submittal 

EPA  has  evaluated  Maine's  Chapter 
117  and  has  found  that  it  is  consistent 
with  the  requirements  of  40  CFR  Part 
51,  Appendix  P.  Maine's  regulation  and 
EPA's  evaluation  are  detailed  in  a 
memorandum,  dated  June  24.  1998. 
entitled  "Technical  Support 
Document — Maine — Source 
Surveillance  Rule."  Copies  of  that 
document  are  available,  upon  request, 
from  the  EPA  Regional  Office  listed  in 
the  ADDRESSES  section  of  this  document. 

One  aspect  of  Maine's  Chapter  1 1 7 
which  is  somewhat  unique  is  the  rule's 
data  recovery  requirements.  The  data 
recovery  requirements  of  the  Maine 
regulation  contain  a  basic  requirement 
that  "emission  monitoring  devices  must 
record  accurate  and  reliable  data  during 
all  sf)urce-operating  time  except  for 
periods  when  the  emission  monitoring 
devices  are  subject  to  established 
quality  assurance  and  qualitv  control 
procedures  (  ("QA/QC")  |  or  to 
unavoidable  malfunction."  (Chapter 
117.  Section  5.)  This  basic  provision  is 
consistent  with  both  40  CFR  Part  51, 
Appendix  P  and  40  CFR  part  60. 
appendix  F.  However,  the  regulation 
contains  a  limitation  that  prohibits  the 
Department's  enforcement  of  the  basic 
requirement  when  a  source's  emission 
monitoring  system  records  accurate  and 
reliable  data  90%  of  the  time  in  a  given 
quarter  (95%  of  the  time  for  opacity 


monitoring).  The  regulation  further 
states  that  if  the  monitoring  system  does 
not  record  such  data  for  the  minimum 
percentage  of  time,  then  the  Department 
may  initiate  an  enforcement  action  for 
any  period  of  down  time  that  the  owner 
or  operator  ("licensee")  cannot  establish 
was  due  to  QA/QC  or  unavoidable 
malfunctions.  (See  Chapter  117,  Section 
5. A  and  5.B.) 

The  language  in  the  Maine  regulation 
and  the  authorizing  state  legislation. 
Title  38  MRSA  Section  589(3).  is  not  an 
express  exemption  from  the  basic  data 
recovery  requirement.  If  the  regulation 
and  the  authorizing  legislation  were 
intended  to  provide  an  exemption,  then 
a  more  direct  statement  of  an  exemption 
would  have  been  drafted  (e.g.. 
"Monitoring  devices  must  record 
accurate  and  reliable  data  for  90%  of  the 
source-operating  time  *    *    *  ").  Instead, 
the  language  simply  provides  direction 
to  the  Department  on  when  it  may 
initiate  enforcement  for  failure  to 
maintain  operational  CEMS.  In  this 
respect,  the  language  is  more  of  a 
mandate  from  the  legislature  on  how  the 
Department  must  manage  its  resources 
than  a  grant  of  immunity  from  all 
potential  enforcement. 

The  EPA  does  Hot  interpret  the 
language  restricting  when  the 
Department  may  initiate  an  enforcement 
action  as  applying  to  other  potential 
enforcers  such  as  citizens  and  the  EPA. 
Otherwise,  the  basic  underlying 
requirement  to  maintain  operational 
CEMS  at  all  times  except  during  QA/QC 
and  unavoidable  malfunctions  would 
have  no  binding  effect.  If  this  language 
were  binding  on  other  potential 
enforcers,  then  the  limitation  would 
make  the  Maine  regulation  less  stringent 
than  the  requirements  of  Appendix  P. 
Maine's  regulation  includes  a  note 
providing  fair  notice  that  the 
"requirements  under  federal  law  may  be 
more  stringent  than  the  requirements  of 
Chapter  117  and  Title  38  MRSA  Section 
589(3)."  (Chapter  117,  section  5,  Note.) 
This  note  confirms  that  the  Department 
may  have  fewer  opportunities  to  initiate 
enforcement  under  its  regulation  than 
others  may  have  under  federal  law. 
Therefore,  in  incorporating  by  reference 
this  rule  into  the  SIP,  the  EPA  adopts  a 
literal  interpretation  of  the  language 
restricting  when  the  Department  may 
initiate  an  enforcement  action  as 
applying  only  to  the  Department  and  as 
not  restricting  when  other  potential 
enforcers  may  initiate  enforcement 
action. 

One  other  aspect  of  the  data  recovery 
requirements  should  be  clarified  as  part 
of  the  EPA's  approval  of  Chapter  117 
into  the  SIP.  The  most  natural  reading 
of  the  affirmative  defense  available 
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when  the  licensee's  monitors  do  not 
properly  record  data  for  the  minimum 
percentage  of  time  in  the  quarter  would 
require  the  licensee  to  demonstrate  a 
legitimate  basis  for  all  of  the  down  time 
in  the  quarter.  The  affirmative  defense 
("unless  the  licensee  can  demonstrate 
*   *   *  that  the  failure  of  the  system  to 
record  accurate  and  reliable  data  was 
due  to")  references  the  basic 
requirement  to  "record  accurate  and 
reliable  data"  without  qualification 
rather  than  including  a  percent-of-the- 
time  threshold  (e.g.,  "record  accurate 
and  reliable  data  at  least  90%  of  source- 
operating  time"). 

Under  the  interpretations  discussed 
above,  if  an  emission  monitoring  system 
recorded  accurate  and  reliable  data  for 
91%  of  the  operating  time  in  the 
quarter,  then  the  Department  could  not 
initiate  an  enforcement  action  under  the 
regulation  no  matter  the  cause  of  the 
down  time.  If  a  monitoring  system 
provided  accurate  and  reliable  data  for 
85%  of  the  operating  time  in  a  quarter, 
then  the  Department  could  proceed  with 
an  enforcement  action  because  the 
monitors  would  not  have  been  properly 
recording  data  for  the  minimum 
percentage  of  time  (90%  or  95%  of  the 
quarter).  In  the  latter  case,  Maine  may 
enforce  the  data  recovery  requirements 
unless  the  licensee  can  show  that 
unavoidable  malfunctions  and  QA/QC 
accounted  for  all  of  the  time  the  system 
failed  to  properly  record  data.  However, 
in  all  these  cases,  the  EPA  or  a  private 
citizen  could  initiate  an  enforcement 
action  against  the  licensee  for  violation 
of  the  basic  requirement  to  record 
accurate  and  reliable  data  during  all 
operating  time,  subject  to  the  licensee's 
affirmative  defenses. 

EPA  seeks  comment  on  whether  it  has 
correctly  interpreted  the  continuous 
monitoring  data  recovery  provisions  of 
the  Maine  rule.  Comments  disagreeing 
with  EPA's  understanding  of  these 
provisions  would  be  relevant  and 
adverse  to  the  basis  of  EPA's  approval 
of  these  provisions  into  the  SIP  for 
Maine. 

II.  Final  Action 

EPA  is  approving  Maine's  Chapter 
117  "Source  Surveillance"  regulation  as 
a  revision  to  the  Maine  SIP. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should 
relevant  adverse  comments  be  filed. 
This  rule  will  be  effective  on  October 
13,  1998  without  further  notice,  unless 


EPA  receives  relevant  adverse  comment 
by  September  10,  1998. 

If  relevant  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  tlnal  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  did  not  take  effect.  All 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  October  13, 
1998. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allovnng  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory'  and 
regulatory  requirements. 

III.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulators- 
action  from  Executive  Order  12866 
review. 

The  final  rule  is  not  subject  to 
Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
Executive  Order  12866. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co..  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

C.  Unfunded  Mandates 

Under  Sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  Section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  Vkilh 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private^ sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  Because  small 
governments  will  not  be  significantly  or 
uniquely  impacted  by  this  rule,  the 
Agency  is  not  required  to  develop  a  plan 
with  regard  to  small  governments. 

D.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulator}'  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
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■'nia|or  rule"  ns  detint.'d  hv  5  L'.S.C. 
804(2). 

E.  Petition  for  Iiidirinl  Review 

L'nder  section  3(J7(b)(  1 )  of  the  Clean 
.-\ir  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
State.-^  Court  of  .Appeals  for  the 
appropriate  circuit  by  October  13.  1998. 
Filing  a  petition  for  reconsideration  bv 
the  .Administrator  of  this  final  rule  does 
not  affec:t  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  mav  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
,107(b)(2).)  EP.A  encourages  interested 
parties  to  comment  in  response  to  the 
proposed  rule  rather  than  petition  for 
judicial  review,  unless  the  ob|ection 
arises  after  the  comment  period  allowed 
for  in  the  proposal. 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  bv 
reference,  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

N'ote:  Incorporation  b\'  reference  of  the 
St.ite  Implementation  Plan  for  the  .State  of 
M.imi^  was  approved  bv  the  Director  of  the 
Federal  Register  on  July  1,  1982. 

Dated:  July  29,  1998. 
John  P,  DeViilars, 
npi^ional  Administrator.  Region  I. 

Part  52  of  chapter  I.  title  40  of  the 
Code  of  F'ederal  Regulations  is  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

.Authority:  42  U.S.C.  7401  et  seq. 

Subpart  U — Maine 

2.  Section  52.1020  is  amended  by 
adding  paragraph  (c)(39)  to  read  as 
follows: 


§  52. 1 020    Identification  of  plan. 

****** 

(c)  *  *  * 

(39)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Maine  Department  of  Environmental 
Protection  on  June  30.  1994. 

(i)  Inc;orporation  by  reference. 

(A)  Letter  from  the  Maine  Department 
of  Environmental  Protection  dated  June 
30,  1994  submitting  a  revision  to  the 
Maine  State  Implementation  Plan. 

(B)  Chapter  117  of  the  Maine 
Department  of  Environmental  Protection 
Regulations,  "Source  Surveillance," 
effective  in  the  State  of  Maine  on  May 

9, 1994. 

(ii)  Additional  materials. 

(A)  Nonregulatory  portions  of  the 
submittal. 

3.  In  §52.1031,  Table  52.1031  is 
amended  by  adding  a  new  entry 
following  existing  state  citation  "117"  to 
read  as  follows: 

§52.1031     EPA-approved  Maine  regulations 


Table  52.1031— EPA-Approved  Rules  and  Regulations 


State  cita- 
tion 


Title/Sub)ect 


Date  adopt- 
ed by  State 


Date  ap- 
proved by 
EPA 


Federal  Register  citation 


52.1020 


117  Source  Surveillance 


4/27'94 


8-11-98     [Insert  FR  citation  from  published  date] 


(c)(39) 


|FR  Doc.  98-21347  Filed  8-10-98.  8:45  ami 
BILUNG  CODE  6660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[FRL-6136-8] 
RIN:  2060-AI07 

Protection  of  Stratospheric  Ozone: 
Halon  Recycling  and  Recovery 
Equipment  Certrfication 

AGENCY:  Environmental  Protection 
Agency  (EP.A). 

ACTION:  Direct  final  determination. 

SUMMARY:  Today's  action  consists  of 
EPA's  determination  that  it  is  neither 
necessary  nor  appropriate  under  section 
B08(a)(2)'  of  the  Clean  Air  Act  as 
amended  in  1990  (C.AA  or  "Act")  to 
issue  a  proposed  rule  requiring  the 
certification  of  recycling  and  recovery 
equipment  for  halons:  and  further,  that 


it  is  neither  necessary  nor  appropriate 
under  section  608(a)(2)  of  the  CAA  to 
require  that  halons  be  removed  only 
through  the  use  of  certified  equipment. 
Halons  are  gaseous  or  easily  vaporized 
halocarbons  used  primarily  for  fire  and 
explosion  protection  and  are  listed  as 
group  IL  Class  I  ozone-depleting 
substances  (ODSs)  under  40  CFR  part 
82.  subpart  A.  Section  608  of  the  CAA 
directs  EPA  to  issue  regulations  which 
reduce  the  use  and  emissions  of  ozone- 
depleting  substances  to  the  lowest 
achievable  level  and  which  maximize 
the  recapture  and  recycling  of  such 
substances.  In  developing  regulations 
concerning  use,  emissions  and 
recycling,  EPA  considers  both 
technological  and  economic  factors.  The 
objective  of  an  equipment  certification 
program,  and  associated  provisions 
allowing  the  removal  of  halons  only 
through  the  use  of  certified  equipment, 
would  be  to  verify  that  all  recycling  and 
recoverv'  equipment  sold  was  capable  of 
minimizing  emissions,  and  that  such 
certified  equipment  was  in  fact  used, 


thereby  minimizing  emissions  during 
recycling  and  recovery  activities. 
Research  completed  by  EPA  in 
association  with  this  determination, 
however,  suggests  that  the  great  majority 
of  halon  recovery  and  recycling 
equipment  currently  in  use  or  on  the 
market  consists  of  highly  efficient  halon 
closed  recovery  systems  achieving  a 
minimum  recovery  efficiency  of  98%. 
Entities  which  perform  the  vast  majority 
of  halon  transfers  employ  these  efficient 
units.  Operations  utilizing  less  efficient 
halon  recycling  and  recovery  equipment 
and  methods  are  estimated  to  account 
for  less  than  1%  of  total  annual  halon 
emissions  in  the  United  States  during 
recycling  and  recovery  activities.  With 
regard  to  halon  emissions  arising  from 
the  use  of  inefficient,  non-closed  halon 
recovery  and  recycling  devices,  sections 
82.270(d)  and  (e)  of  an  EPA  rule  issued 
March  5,  1998  (63  FR  11084),  were 
intended  to  eliminate  the  use  of  such 
devices  and  restrict  halon  recovery  and 
recycling  equipment  to  the  highly 
efficient  category  of  closed  recovery 
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systems  currently  widely  used  in 
industry.  For  these  reasons,  EPA 
determines  that  no  further 
environmental  advances  can  be  made  in 
regard  to  the  CAA  section  608  goals  of 
reducing  halon  use  or  emissions,  or 
maximizing  halon  recapture  or 
recycling,  through  a  halon  recovery  and 
recycling  equipment  certification 
program. 

EFFECTIVE  DATE:  This  direct  final 
determination  is  effective  on  October 
13,  1998  without  further  notice  unless 
the  EPA  receives  adverse  comment  by 
September  10,  1998.  If  adverse  comment 
is  received,  the  EPA  will  publish  a 
timely  withdrawal  of  the  direct  final 
determination  in  the  Federal  Register 
and  inform  the  public  that  the 
determination  will  not  take  effect. 
ADDRESSES:  Comments  on  this 
determination  should  be  sent  to  Docket 
No.  A-98-37,  U.S.  Environmental 
Protection  Agency,  OAR  Docket  and 
Information  Center,  Room  M-1500,  Mail 
Code  6102,  401  M  Street,  S.W., 
Washington,  D.C.  20460.  The  docket 
may  be  inspected  from  8:00  a.m.  until 
5:30  p.m.,  weekdays.  The  docket  phone 
number  is  (202)  260-7548.  and  the  fax 
number  is  (202)  260-4400.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials.  A  second  copy  of  any 
comments  should  also  be  sent  to  Lisa 
Chang,  U.S.  Environmental  Protection 
Agency,  Stratospheric  Protection 
Division,  401  M  Street,  S.W.,  Mail  Code 
6205J,  Washington,  D.C.  20460  if  by 
mail,  or  at  501  3rd  Street.  N.W..  Room 
267,  Washington,  D.C.  20001  if 
comments  are  sent  by  courier  delivery. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Chang  at  (202)  564-9742  or  fax  (202) 
565-1096,  U.S.  Environmental 
Protection  Agency,  Stratospheric 
Protection  Division,  Mail  Code  6205J, 
401  M  Street,  S.W.,  Washington,  D.C. 
20460. 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  this  direct  final 
determination  are  listed  in  the  following 
outline: 

I.  Background 

A.  Section  608  of  the  Clean  Air  Act 

B.  Sierra  Club  Suit 

C.  Halons 

D.  Today's  Action 

II.  Basis  for  Today's  Action 

A.  Halon  Emissions 

B.  Current  Practices 

C.  Existing  Certification  Programs 

D.  Prior  Halon  Regulation 

E.  Discussion  and  Conclusion 

F.  References 

III.  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 

C.  Submission  to  Congress  and  the 
Comptroller  General 


D.  Paperwork  Reduction  Act 

E.  Unfunded  Mandates  Requirement  .^ct 

F.  Executive  Order  13045— Children's 
Health 

IV.  judicial  Review 

L  Background 

A.  Section  608  of  the  Clean  Air  Act 

Section  608  of  the  CAA  (42  U.S.C. 
7671g)  sets  forth  certain  requirements 
for  a  national  recycling  and  emission 
reduction  program  aimed  at  Class  I  and 
Class  II  ozone-depleting  substances, 
including  halons,  and  their  substitutes. 
Class  I  and  Class  II  ozone-depleting 
substances  are  designated  as  such  under 
section  602  of  the  Act,  in  accordance 
with  the  Montreal  Protocol  on 
Substances  that  Deplete  the  Ozone 
Layer,  an  international  agreement  to 
which  the  United  States  is  a  party. 
Section  608  further  directs  that  the 
national  recycling  and  emission 
reduction  regulations  must  "reduce  the 
use  and  emission  of  such  substances  to 
the  lowest  achievable  level,"  and 
"maximize  the  recapture  and  recycling 
of  such  substances."  Section  608(a)(1)  of 
the  Act  provides  for  a  national  recycling 
and  emission  reduction  program  with 
respect  to  Class  I  substances  that  are 
used  as  refrigerants;  section  608(a)(2) 
provides  for  such  a  program  for  all  other 
Class  I  and  Class  II  substances, 
including  halons. 

B.  Sierra  Club  Suit 

The  Sierra  Club  sued  EPA  in  the  U.S. 
District  Court  for  the  District  of 
Columbia  on  March  31.  1995.  claiming 
that  EPA  had  not  fulfilled  its  obligation 
to  promulgate  regulations  establishing 
standards  and  requirements  regarding 
use  and  disposal  for  non-refrigerant 
Class  I  and  Class  II  sub.stances  under 
section  608(a)(2)  of  the  CAA.  In  a 
consent  decree  (notice  of  which  was 
published  on  September  17.  1996.  in  the 
Federal  Register  at  61  PR  48950)  EPA 
agreed  to  consider  appropriate 
regulation  of  halons.  Under  the  terms  of 
the  consent  decree.  EPA  agreed  to  take 
the  following  actions  with  regard  to 
halons:  (1)  To  issue  a  proposed  rule 
regarding  a  ban  on  the  sale  of  all  halon 
blends  and  to  take  final  action  on  the 
proposal;  (2)  to  issue  a  proposed  rule  or 
rules  regarding  the  intentional  release  of 
halons  during  repair  and  testing  of 
equipment  containing  halons;  training 
concerning  the  use  of  such  equipment; 
disposal  of  halons;  and  removal  or 
disposal  of  equipment  containing 
halons  at  the  end  of  the  life  of  such 
equipment;  and  to  take  final  action  on 
the  proposal;  and  (3)  to  issue  either  a 
proposed  rule  requiring  the  certification 
of  recvcling  and  recovery  equipment  for 
halons  and  allowing  the  removal  of 


halons  only  through  the  use  of  certified 
equipment  or  a  direct  final 
determination  that  no  such  rule  is  either 
necessary  or  appropriate  under  section 
608(a)(2)'  of  the  Clean  Air  Act.  EPA 
addressed  items  (1)  and  (2)  with  a 
proposed  (62  FR  36428)  and  final  (63  FR 
11084)  rule.  Todav's  action  addresses 
item  (3). 

EPA's  agreement  in  regard  to  item  (3) 
was  based  in  part  on  EPA's  commitment 
to  complete  a  study  assessing  the 
feasibility  of  certifying  halon  recycling 
and  recovery-  equipment  and  allowing 
removal  of  halons  only  through  use  of 
certified  equipment.  The  study. 
"Assessment  of  the  Need  for  a  Halon 
Recovery/Recycling  Equipment 
Certification  Program"  (hereafter 
referred  to  as  "the  halon  recovery/ 
recycling  equipment  study,"  or  "EPA 
(1998)")  characterized  the  size  and 
makeup  of  the  domestic  halon  recovery 
and  recycling  industry,  its  current 
practices  and  equipment,  and  the  likely 
environmental  benefits  achievable  by  its 
further  regulation.  During  May-june  of 
1998,  the  report  was  reviewed  by 
several  technical  experts  as  well  as  a    — 
larger  group  drawn  from  stakeholder 
communities  including  industry,  non- 
governmental environmental 
organizations,  and  government.  The 
report  and  reviewers'  comments  are 
available  in  the  Docket  for  this  action. 
These  materials  have  provided  an 
important  foundation  for  today's  direct 
final  determination. 

C.  Halons 

Halons  are  gaseous  or  easily 
vaporized  halocarbons  used  primarily 
for  putting  out  fires,  but  also  for 
explosion  protection.  The  two  halons 
most  widely  used  in  the  United  States 
are  Halon  1211  and  Halon  1301.  Haion 
1211  is  used  primarily  in  streaming 
appli(  ations:  rec;o\ered  Halon  1211  is 
primarily  used  by  the  military  and 
equipment  distributors  to  fill  or 
recharge  portable  fire  extinguishers. 
Some  Halon  1211  is  also  stot;kpiled  and 
resold  by  commercial  recycling 
facilities.  Halon  1301  is  typically  used 
in  total  flooding  applications;  the 
market  for  recovered  Halon  1301  is 
driven  primarily  by  servicers  of  halon 
fire  protection  systems,  the  military,  and 
large  commercial  interests  including 
airlines.  Svstem  servicers  use  recovered 
Halon  1301  to  recharge  systems,  to 
stockpile  for  future  sale,  to  sell  to  other 
servicers,  or  to  sell  to  military  or 
commercial  interests  (EPA.  1998).  Very 
limited  use  of  Halon  2402  exists  in  the 
United  States  as  an  extinguishing  agent 
in  engine  nacelles  on  older  aircraft  and 
in  the  guidance  systeni  of  Minuteman 
missiles.  Although  Halon  2402  is  an 
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effective  fire  extinguishing  agent,  use  in 
North  America  and  Europe  has  been 
very  limited  due  to  safety  concerns 
(UNEP,  1994).  Halon  2402  was  and 
continues  to  be  used  mainlv  in  the 
Russian  Federation  and  in  other 
countries  with  economies  in  transition 
(CEIT)  (UNEP,  1998).  Because  of  the 
very  limited  use  of  Halon  2402,  EPA's 
study,  as  well  as  the  discussions 
contained  within  this  final 
determination,  focus  on  describing 
recovery  and  recycling  practices  for 
Halons  1211  and'l301.  Nevertheless,  all 
EPA  halon  regulations  and 
determinations,  including  today's 
action,  issued  under  Title  V'l  of  the  CAA 
are  intended  to  cover  all  group  II,  Class 
I  substances  listed  in  appendix  A  to 
subpart  A  of  40  CFR  part  82— that  is. 
Halon  1211,  Halon  1301,  Halon  2402, 
and  all  isomers  of  these  substances. 
Halons  are  used  in  a  wide  range  of  fire 
protection  applications  because  they 
combine  several  marked  advantages 
over  other  extinguishing  agents.  For  a 
further  discussion  of  the  properties  of 
halons  for  fire  protection  applications 
see  63  FR  11084. 

Despite  these  advantages,  halons  are 
among  the  most  ozone-depleting 
chemicals  in  use  today.  With  0.2  ozone- 
depleting  potential  (ODP)  representing 
the  threshold  for  classification  as  a  Class 
I  substance,  Halon  1301  has  an 
estimated  ODP  of  10:  Halon  1211  has  an 
estimated  ODP  of  3.  Thus,  while  total 
halon  production  (measured  in  metric 
tons)  comprised  just  2  percent  of  the 
total  production  of  Class  I  substances  in 
1986,  halons  represented  23  percent  of 
the  total  estimated  ozone  depletion 
attributable  to  Class  I  substances 
produced  during  that  year.  Prior  to  the 
early  1990's,  the  greatest  releases  of 
halon  into  the  atmosphere  occurred  not 
in  extinguishing  fires,  but  during  testing 
and  training,  service  and  repair,  and 
accidental  discharges.  Data  generated  as 
part  of  the  Montreal  Protocol's 
technology  assessment  indicated  that 
only  15  percent  of  annual  Halon  1211 
emissions  and  18  percent  of  annual 
Halon  1301  emissions  occur  as  a  result 
of  use  to  extinguish  actual  fires.  These 
figures  indicated  that  significant  gains 
could  be  made  in  protecting  the  ozone 
layer  by  revising  testing  and  training 
procedures  and  by  limiting  unnecessary 
discharges  through  better  detection  and 
dispensing  systems  for  halon  and  halon 
alternatives.  The  fire  protection 
community  began  to  conserve  halon 
reserves  in  response  to  the  impending 
ban  on  the  production  and  import  of 
Halons  1211.  1301,  and  2402  that 
occurred  January  1,  1994.  Through 
standards,  research,  and  field  practice. 


the  fire  protection  community 
eliminated  most  discharge  testing  with 
halons  and  minimized  use  of  halon  for 
testing  and  training.  Additionally,  fire 
equipment  distributors  began  to  service 
and  maintain  fire  suppression 
equipment  regularly  to  avoid  leaks,  false 
discharges,  and  other  unnecessary 
emissions. 

Nevertheless,  because  of  the 
significant  environmental  concern 
associated  with  halons,  EPA 
contemplated  further  regulatory  activity 
to  strengthen  already  conservative  halon 
use,  transfer,  and  recycling  practices  in 
the  industry'.  On  March  5,  1998,  EPA 
issued  a  final  rule  (63  FR  11084, 
hereafter  referred  to  as  "the  March  5 
rule")  establishing  training 
requirements  for  technicians  who 
handle  halon-containing  equipment: 
banning  releases  of  halons  during  the 
testing,  maintenance,  repair,  servicing, 
and  disposal  of  halons  and  halon- 
containing  equipment  and  during 
technician  training;  and  providing  that 
halons  and  halon-containing  equipment 
may  be  disposed  of  only  by  sending 
such  halon  or  equipment  for  recycling 
or  recovery,  respectively,  by  a  facility 
operating  in  accordance  with  the 
voluntary  industry  standards 
established  by  the  National  Fire 
Protection  As'sociation  (NFPA),  "NFPA 
10"  and  "NFPA  12A,"  or  by  sending 
halon  for  destruction  by  an  EPA- 
approved  method.  This  rule  more  fully 
extended  conservative  practices 
throughout  the  fire  protection  and  halon 
recycling  communities,  and  ensured 
continued  observance  of  such  practices 
in  the  event  of  changes  in  the  halon 
market  conditions  that  significantly 
contributed  to  their  adoption.  The  effect 
of  the  March  5  rule  on  halon  recycling 
and  recovery  practices  is  discussed 
further  below. 

D.  Today's  Action 

Today's  action  consists  of  EPA's 
determination  that  it  is  neither 
necessary  nor  appropriate  under  section 
608(a)(2)  of  the  CAA  to  issue  a  proposed 
rule  requiring  the  certification  of 
recycling  and  recovery  equipment  for 
halons:  and  further,  that  it  is  neither 
necessary  nor  appropriate  under  section 
608(a)(2)  of  the  CAA  to  require  that 
halons  be  removed  only  through  the  use 
of  certified  equipment.  The  principal 
basis  for  this  determination  is  that  such 
requirements  would  provide  no 
significant  advancement  toward  the 
objectives  of  reducing  halon  use  or 
emissions  to  lowest  achievable  levels,  or 
maximizing  their  recapture  and 
recycling,  as  directed  by  section  608. 
The  environmental  gains  that  could 
have  been  made  in  this  regard  through 


such  requirements  have  already  been 
realized  through  recently  promulgated 
EPA  regulations  concerning  halons  (63 
FR  11084). 

II.  Basis  for  Today's  Action 

A.  Halon  Emissions 

Total  annual  Halon  1211  emissions 
(includes  all  legitimate — e.g.,  fire 
extinguishing — as  well  as  incidental — 
e.g.,  transfer  loss — releases)  in  the 
United  States  has  been  estimated  at 
1,079  tonnes  for  1997  (this  is  against  a 
total  stock  for  North  America,  including 
the  United  States,  of  more  than  27,000 
tonnes  of  Halon  1211;  UNEP,  1998; 
EPA,  1998).  Estimated  temporal  trends 
in  halon  emissions  suggest  that 
emission  data  for  1997  are  reasonably 
representative  of  recent  and  near-future 
years;  trends  in  emissions  are  briefly 
noted  at  the  end  of  this  section.  The 
quantity  of  Halon  1211  subjected  to 
recovery  attempts  for  the  same  year,  for 
the  United  States,  is  estimated  at  298 
tonnes  (EPA,  1998). 

Facilities  performing  Halon  1211 
recovery  and  recycling  operations  can 
be  grouped  into  three  broad  classes: 
large-scale  commercial  recvclers,  large 
servicers  of  halon  extinguishers,  and 
small  servicers  of  halon  extinguishers. 
The  numbers  of  facilities  in  each  of 
these  categories,  as  well  as  the  relative 
volume  of  Halon  1211  transfers 
performed  by  each  category,  have 
recently  been  estimated.  While 
constituting  the  smallest  number  of 
such  facilities,  large-scale  commercial 
recyclers  accounted  for  the  greatest 
quantity  of  Halon  1211  transfers,  and 
the  relatively  large  number  of  entities  in 
the  small  servicer  category  accounted 
for  a  relatively  small  portion  of  halon 
transfers  (EPA,  1998;  Table  1).  In 
addition,  the  types  of  equipment  and 
practices  employed  among  these  groups 
of  facilities  have  been  evaluated.  In 
general,  facilities  were  found  to  employ 
either  highly  efficient,  closed  recovery 
units  of  the  type  called  for  under 
sections  82.270(d)  and  (e)  of  the  March 
5  rule,  with  halon  recovery  efficiencies 
of  approximately  98%;  or  pressure 
transfer  and  other  non-closed  halon 
recovery  systems  and  methods,  with 
recovery  efficiencies  as  low  as  90%,  and 
of  the  type  whose  use  sections  82.270(d) 
and  (e)  of  the  March  5  rule  w^ere 
designed  to  prohibit. 

It  was  further  estimated  that  of  the 
298  tonnes  of  Halon  1211  subjected  to 
recovery  attempts  for  1997, 
approximately  95%  is  recovered  by 
large  scale  commercial  recyclers  and 
large  servicers  of  halon  extinguishing 
systems  using  highly  efficient  closed 
recovery  units,  and  the  remaining  5% 
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by  small  servicers  utilizing  a  range  of 
methods,  including  both  high-efficiency 
halon  reco\ery  units,  as  well  as  low- 
efficiency  non-closed  equipment  and 
methods.  Annual  Halon  1211  losses  to 
the  atmosphere  arising  from  transfers 
from  each  group,  as  a  percentage  of  total 
annual  Halon  1211  emissions  in  the 
United  States  for  1997,  are  estimated  at 
-0.3%  (large-scale  commercial 
recyclers);  -0.2%  (large  servicers  of 
halon  extinguishers):  and  —0.1%  (small 
servicers  of  halon  extinguishers)  (EPA, 
1998;  Table  1).  It  should  be  noted  that 
the  rate  of  Halon  1211  extinguisher 
decommissioning  is  expected  to 
increase  over  the  next  several  years, 
leading  to  a  slight  increase  in  emissions 
due  to  an  increased  volume  of  recovery 
and  recycling  activity  (EPA,  1998), 
followed  by  decreases  projected  through 
the  year  2030  (UNEP.  1998). 

Regarding  Halon  1301,  total  annual 
emissions  (again,  including  all 


legitimate  as  well  as  incidental  releases) 
in  the  United  States  was  estimated  at 
786  tonnes  for  1997).  This  compares  to 
a  total  North  America  Halon  1301  stock 
of  more  than  17,000  tonnes  (UNEP. 
1998:  EPA,  1998).  Approximately  981 
tonnes  of  Halon  1301  were  subjected  to 
reco\ery  attempts  for  the  same  year  in 
the  United  States.  The  high  recovery 
rate  relative  to  Halon  1211  reflects  a 
higher  demand  for  Halon  1301. 

As  with  Halon  1211,  the  same  three 
general  classes  of  facilities  performing 
halon  recovery  and  recycling  operations 
can  be  identified  and  their  numbers  and 
practices  broadly  characterized  (Table 
2).  Significant  economic  and  operational 
differences  between  Halon  1211  and 
Halon  1301  recovery  and  recycling 
practices  and  sectors  exist.  Howe\  er. 
research  indicates  that  as  with  Halon 
1211,  approximately  9.'5%  of  the  Halon 
1301  recovered  annually  is  recovered 
using  highly  efficient  closed  recovery 


units,  with  the  remaining  5%  by  a  range 
of  methods  including  both  high- 
efficiency  closed  reco\ery  systems,  as 
well  as  low-efficiency,  non-closed 
equipment  and  methods  (Table  2). 
Annual  Halon  1301  losses  to  the 
atmosphere  arising  from  transfers  from 
each  group  of  facilities  performing 
recovery  and  recychng  operations, 
expressed  as  a  percentage  of  total 
annual  Halon  1301  emissions  in  the 
United  States  for  1997.  are  estimated  at 

-  2"o  (large-scale  commercial  rec\rlers), 

-  1%  (large  servicers  of  halon 
extinguishers):  and  -0.1-1%  (small 
servicers  of  halon  extinguishers)  (EPA. 
1998:  Table  2).  The  rate  at  which  Halon 
1301  fire  protection  systems  are 
decommissioned  is  expected  to  decrease 
G\-er  the  next  se\-eral  years,  leading  to  a 
slight  decrease  in  emissions,  with 
slowly  dec;lining  emissions  projected 
through  the  year  2030  (EP.-\.  1998: 
UNEP.  1998). 


Table  1.— Halon  1211  Recovery  and  Recycling  in  the  United  States 

(Data  for  1997;  EPA,  1998] 


(A) 

Type  of  operation 


(B) 
Number  of  or- 
ganizations of 
this  type 


(C) 
Percent  of 
Halon  1211 
transferred  by 
these  organi- 
zations annu- 
ally 


(D) 
Quantity  of 
Halon  1211 
transferred  an- 
nually (tonnes/ 
yr)' 


Estimated  re- 
covery etli- 
ciency  of 
equipment 

used 
(percent) 


Estimated 

emissions 

(tonnes  yr) ' 


(G) 
Contributior'  to 
Total  U  S  An- 
nua! Halon 
1211  Emis- 
sions 
(Percent)  3 


Large-scale  commercial  recyclers  

Large  servicers  of  halon  extinguishers 
Small  servicers  of  halon  extinguishers 


179-194 
89-104 
15 


98 
98 
90-98 


3,6-39 
18-2  1 
0.3-1  5 


-  0.3 

-0.2 

0.1 


r ^ I , . . . 

Calculated  by  multiplying  percent  of  Halon  1211  transferred  by  type  of  operation  (column  (C))  by  298  tonnesyr,  the  estimated  total  Quantity  of 
Halon  1211  subjected  to  recovery  attempts  in  1997 

^Calculated  by  multiplying  equipment  transfer  loss  rate  (100%  minus  estimated  recovery  efliciency  of  equipmen;.  or  column  (Eii  by  total  Quan- 
tity of  Halon  1211  recovered  by  each  type  of  operation  (column  (D)). 

^Calculated  by  dividing  Halon  1211  estimated  emissions  for  each  type  of  operation  (column  (F))  m  1997  oy  the  total  mass  of  Haion  I2i  i  emit- 
ted for  1997  (estimated  at  1,079  tonnes). 
"Several  hundred. 


Table  2.— Halon  1301  Recovery  and  Recycling  in  the  United  States 

[Data  for  1997;  EPA.  1998] 


(A) 
Type  of  operation 


(B) 
Number  of  or- 
ganizations of 
this  type 


(C) 
Percent  of 
Halon  1301 
transferred  an- 
nually (ex- 
cludes rsJorth 
Slope  and 
military) 


(0) 
Quantity  of 
Halon  1301 
recovered  and 
recycled  annu- 
ally (tonnes- 
yr)^ 


(E) 
Estimated  Re- 
covery Effi- 
ciency of 
Equipment 
Used 


(F) 

Estimated 

Emissions 

(tonnes'yr)^ 


iG; 
%  of  Total  An- 
nual Halon 
1301  Emis- 
sions- 


Large-scale  commercial  recyclers  

Large    servicers    of    halon    extinguishing 

svstems  

Small    servicers    of    halon    extinguishing 

systems  


4—6 
12 

-100 


70 

25 

5 


686 

245 

49 


98 
98 

90—98 


14 

5 

1—5 


-2 

-1 

■0.1-1°'o 


^  Calculated  by  multiplying  percent  of  Halon  1301  transferred  by  type  of  operation  (column  (C))  by  981  tonne&yr.  the  estimated  total  quantity  of 
Halon  1301  subjected  to  recovery  attempts  in  1997 

2 Calculated  by  multiplying  equipment  transfer  loss  rate  (100%  minus  estimated  recovery  efficiency  of  equipment,  or  column  (E)i  by  total  quan- 
tity of  Halon  1301  recovered  by  each  type  of  operation  (column  (D)). 

^Calculated  by  dividing  Halon  1301  estimated  emissions  for  each  type  of  operation  (column  (F))  in  1997  by  the  total  mass  of  Halon  1301  emit- 
ted for  1997  (estimated  at  786  tonnes). 
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B.  Current  Practices 

The  recovery  and  recycling 
infrastructure  for  both  Halon  1211  and 
1301  has  been  in  place  for  many  years, 
but  since  the  signing  of  the  Montreal 
Protocol,  halon  recovery  and  recycling 
have  increased  markedly.  As  a  result, 
related  services  and  necessary 
equipment  have  become  widely 
available  in  the  United  States.  Halon 
recovery  and  recycling,  in  general,  are 
performed  by  large-scale  commercial 
halon  recycling  concerns,  large  servicers 
of  halon  fire  extinguishers,  and  small 
servicers  of  halon  fire  extinguishers  (see 
previous  section  for  further  discussion). 
Research  indicates  that  for  Halon  1211 
recovery  and  recycling,  all  units 
currently  on  the  market,  and  most  units 
currently  in  use,  are  highly  efficient 
closed  halon  recovery  systems,  with 
recovery  efficiencies  of  98%  or  greater 
(EPA,  1998).  Research  similarly  suggests 
that  for  Halon  1301  the  majoritv  of 
equipment  currently  in  use,  and  all 
equipment  currently  on  the  market,  are 
highly  efficient  halon  closed  recovery 
systems  with  recovery  efficiencies 
exceeding  98%  (EPA^  1998). 

Halon  recover*'  and  recycling 
equipment  includes  equipment  that 
processes  Halon  1211,  equipment  that 
processes  Halon  1301,  equipment 
capable  of  processing  more  than  one 
halon,  and  units  capable  of  processing 
halon  as  well  as  other  chemicals  (EPA, 
1998).  The  manufacture  of  halon 
recovery,  recycling,  and  reclamation 
equipment  in  the  United  States  has 
centered  around  several  firms  since 
1980,  including  Getz  Manufacturing  (a 
subsidiary  of  Amerex  Fire  International 
Inc.),  FRC  International  Corporation, 
Walter  Kidde  Aerospace,  and 
Neutronics  Inc. 

Halon  1211  recycling  equipment 
manufacture  was  most  vigorous  in  the 
1980s,  with  the  majority  of  sales 
occurring  just  prior  to  the  ban  on  halon 
manufacturing  in  Januarv  1994.  Over 
1.000  Halon  1211  recovery/recycling 
units  have  been  sold  worldwide,  with 
approximately  half  of  these  sales 
attributed  to  the  U.S.  military  and  Halon 
1211  extinguishing  system 
manufacturers  in  the  United  States,  The 
market  for  Halon  1211  recovery/ 
recycling  units  appears  to  be  virtually 
saturated  within  the  United  States  and 
equipment  currently  in  use  is  expected 
to  last  as  long  as  halon  recovery  and 
recycling  equipment  is  needed 
domestically  (EPA,  1998). 

The  high  value  of  recovered  Halon 
1301  created  a  demand  for  recovery/ 
recycling  units  as  early  as  1980. 
Hundreds  of  early  models  of  relatively 
less-efficient  recovery/recycling  units 


were  sold  between  1980  and  1990.  but 
sales  of  these  units  declined 
considerably  with  the  introduction  of 
more  efficient,  effective  systems  in  the 
late  1980s.  Consultation  with  industry 
experts  suggests  that  it  is  highly 
unlikely  that  many  of  these  less  efficient 
units  are  still  in  use  today  (EPA,  1998); 
it  is  believed  that  the  majority  of 
operations  that  perform  Halon  1301 
transfers  and  recycling  utilize  systems 
that  have  recovery  efficiencies 
exceeding  98%. 

In  summary,  recent  research  suggests 
that  the  great  majority  of  equipment 
currently  in  use  or  on  the  market  for 
halon  recovery  and  recycling  is  highly 
efficient  halon  closed  recovery  systems 
achieving  a  minimum  recovery 
efficiency  of  98%.  Furthermore,  the 
market  for  halon  recovery/recycling 
equipment  is  virtually  saturated. 
Entities  which  perform  the  vast  majority 
of  halon  transfers  employ  these 
efficient,  closed  halon  recovery  units. 
Although  there  is  some  number  of 
facilities  performing  halon  transfers 
using  devices  with  poor  (e.g.,  90 
percent)  recovery  efficiencies,  such 
operations  at  most  are  estimated  to 
account  for  approximately  1  percent  of 
total  halon  emission  in  the  United 
States  annually.  It  should  be 
emphasized  that  certain  provisions  of 
the  EPA  rule  published  on  March  5, 
1998  were  intended  to  prohibit  the  use 
of  the  less  efficient,  non-closed  halon 
recovery  and  recycling  methods 
responsible  for  these  small  releases  of 
halons  to  the  atmosphere. 

C.  Existing  Certification  Programs 

The  chief  objective  of  an  equipment 
certification  program  would  be  to  verify 
that  all  recycling  or  recovery  equipment 
sold  was  capable  of  minimizing 
emissions;  a  statement  of  this  objective 
can  be  found  in  the  discussion  of  a 
similar  refrigerant  recovery  and 
recycling  equipment  certification 
program  established  under  section 
608(a)  (58  FR  28660,  28682).  i  The 


'  Significant  contrasts  between  the  commercial 
and  technological  contexts  surrounding  the 
refrigerants  and  the  halons.  however,  lead  to 
divergent  conclusions  regarding  the  necessity  and 
appropria'eness  of  recovery  and  recycling 
equipment  certification  programs  for  these  broad 
groups  of  ozone-depleting  substances  (ODSs).  For 
example,  because  the  refrigerant  recycling  rule  was 
issued  in  1993.  prior  to  the  phaseout  of  refrigerant 
production  (1996).  economic  incentives  to  develop 
high-efficiency  refrigerant  recovery  practices  and 
equipment  were  limited.  In  contrast,  production  of 
halons  was  phased  out  in  1994,  strongly 
contributing  to  an  increase  in  the  economic  value 
of  halons.  and  incentives  for  the  development  of 
today's  generally  efficient  recovery  practices.  Af,  a 
result,  while  it  was  neces.sary  for  refrigerant 
recovery  and  recycling  regulations  to  include  a 
greater  level  of  prescriptive  detail  regarding 


specific  provisions  of  the  refrigerant 
recycling  equipment  certification 
program  were  developed  based  chiefly 
on  (1)  consideration  of  operating 
specifications  of  equipment  extant  at  the 
time  [e.g.,  in  establishing  performance 
standards  for  vapor  recovery 
efficiencies);  (2)  considerations  of 
economics  and  the  relative  public 
benefits  and  private  costs  at  stake  (e.g., 
in  considering  the  appropriateness  of 
establishing  equipment  recovery  rate 
standards);  and  (3)  consideration  of 
existing  equipment  capabilities,  and 
capabilities  likely  to  be  achievable  with 
technological  advances  [e.g..  in 
considering  allowable  purge  losses). 

A  program  to  certify  halon  recovery 
and  recycling  equipment  would  likely 
require  initial  certification  of  equipment 
makes  and  models  (and  additional 
certification  provisions  for  makes  and/ 
or  models  no  longer  in  production)  to  be 
performed  by  laboratories  or 
organizations  to  be  approved  by  EPA 
and  subsequent  periodic  certification  of 
such  equipment  by  conducting  periodic 
inspections  of  equipment  at 
manufacturing  facilities  to  ensure  that 
models  have  not  undergone  design 
changes  that  may  affect  their 
performance.  Test  performance  criteria 
would  have  to  be  established,  likely 
based  to  some  extent  on  existing 
industry  standards  for  the  halon 
recovery  and  recycling  units,  where 
appropriate  standards  existed. 
Performance  parameters  of  interest 
might  include  halon  agent  recovery 
efficiency.  Different  standards  might 
have  to  be  developed  based  on  the  type 
of  halon  system  that  the  recycling/ 
recovery  equipment  is  designed  for.  It 
would  further  be  necessary  to  establish 
criteria  and  an  administrative  program 
for  EPA  approval  of  equipment  testing 
organizations.  For  enforcement 
purposes,  it  would  be  necessary'  to 
require  manufacturers  and  importers  to 
place  a  label  on  each  piece  of  certified 
equipment  indicating  that  it  is  certified 
and  showing  which  organization  tested 
and  certified  it.  Finally,  in  order  to 
ensure  that  only  the  equipment  deemed 
and  certified  capable  of  minimizing 
releases  of  halons  to  the  atmosphere  is 
actually  utilized  during  halon  recovery 
and  recycling  activities,  it  would  be 
necessary  to  establish  and  enforce  the 
explicit  requirement  that  only  certified 
recovery  and  recycling  equipment  may 
be  used  during  halon  recovery  and 
recycling  activities. 


methods  of  recovery  and  recycling,  much  less  need 
currently  exists  to  prescribe  efficient  transfer, 
recovery,  and  recycling  practices  with  respect  to 
halons,  as  such  practices  have  developed  in  the 
years  since  the  phaseout  of  halon  production. 
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D.  Prior  Halon  Regulation 

As  noted  earlier,  EPA  has  already 
issued  a  rule  under  Section  608  of  the 
CAA  to  reduce  the  use  and  emissions  of 
halons  and  to  maximize  their  recapture 
and  recycling.  The  March  5  rule  (63  FR 
11084)  established  certain  practices  and 
requirements  relative  to  halons 
including  training  requirements  for 
technicians  who  handle  halon- 
containing  equipment,  and  prohibitions 
on  releases  of  halons  during  the  testing, 
maintenance,  repair,  servicing,  and 
disposal  of  halons  and  halon-containing 
equipment  and  during  technician 
training.  The  March  5  rule  also  provided 
that  halons  and  halon-containing 
equipment  may  be  disposed  of  only  by 
sending  such  halon  or  equipment  for 
recycling  or  recovery,  respectively,  by  a 
facility  operating  in  accordance  with  the 
voluntary  NFPA  10  and  12A  standards, 
or  by  sending  halon  for  destruction  by 
an  EPA-approved  method. 

The  intent  of  the  disposal  provisions 
(sections  82.270(d)  and  (e))  of  the  March 
5  rule  was  twofold.  First,  in  specifying 
disposal  practices  for  halons  and  halon- 
containing  equipment,  it  was 
established  that  recovery  and  recycling 
(as  well  as  halon  destruction  by 
approved  methods)  are  the  only 
permissible  disposal  options  for  halons; 
i.e..  release  of  halons  to  the  atmosphere, 
or  other  means  of  disposing  of  halons, 
are  no  longer  permissible.  This 
provision  has  the  effect  of  shifting 
maximum  quantities  of  halons  intended 
for  disposal  into  recovered  and  recycled 
pools.  Second,  it  was  intended  to 
establish  that  recovery  and  recycling 
must  be  performed  only  through  the  use 
of  the  most  efficient  recovery  and 
recycling  practices  and  equipment 
available  today  by  requiring  that 
facilities  to  whom  halon  or  halon- 
containing  equipment  had  been  sent  for 
recovery  or  recycling  operate  in 
accordance  with  the  NFPA  10  standard 
for  portable  fire  extinguishers  (NFPA, 
1998)  and  the  NFPA  12A  standard  for 
Halon  1301  systems  (NFPA,  1997).^  By 


'The  NFPA  10  and  NFPA  12A  standards  were 
cited  because  they  prescribe  the  use  of  closed  halon 
systems  for  halon  transfers.  Specifically.  NFP.^  10, 
the  voluntary  industry  standard  for  portable  fire 
extinguishers,  including  halon-containing  portable 
fire  extinguishers,  states  that  the  "removal  of  Halon 
1211  from  fire  extinguishers  shall  be  done  only 
using  a  listed  halon  closed  recovery  system.  The 
removal  of  agent  from  other  halogenated  agent  fire 
extinguishers  shall  be  done  only  using  a  closed 
recovery  system...",  where  a  closed  recovery  system 
for  halons  and  halogenated  agents  is  defined  as  a 
"system  that  provides  for  the  transfer  of 
halogenated  agents  between  fire  extinguishers, 
supply  containers,  and  recharge  and  recovery 
containers  so  that  none  of  the  halogenated  agent 
escapes  to  the  atmosphere"  (NFP.-\,  1998).  NFPA 
12A  states  that  the  "charging  or  recharging  of 
cylinders  or  the  removal  or  transfer  of  agent  should 


specifying  that  the  only  permissible 
disposal  options  for  halons  arg  recovery, 
recycling,  or  destruction:  and  by 
requiring  in  effect  that  halon  recovery 
and  recycling  occur  only  through  the 
use  of  equipment  achieving  maximum 
recovery  efficiencies  currently  available, 
the  March  5  rule  was  intended  to  reduce 
emissions  of  halons  to  the  lowest 
achievable  level  during  recovery  and 
recycling,  and  to  maximize  halon 
recapture  and  recycling.  Thus, 
enforcement  of  this  rule  should  lead  to 
a  great  reduction,  if  not  virtual 
elimination,  of  halon  emissions 
attributable  to  the  above-described 
transfer  losses  from  non-closed  halon 
recovery  systems.  As  noted  earlier,  all 
halon  recovery  and  recycling  equipment 
currently  on  the  market  achieves 
efficiencies  of  98  percent  or  greater. 
Therefore,  the  remaining  environmental 
benefits  achievable  by  further  regulation 
of  halon  recovery  and  recycling 
practices  are  extremely  small. 

E.  Discussion  and  Conclusion 

Section  608  of  the  CAA  provides  the 
statutory  basis  under  which  today's 
action  has  been  contemplated.  That 
section  directs  EPA  to  issue  regulations 
which  "reduce  the  use  and  emission  of 
[ozone  depleting]  substances  to  the 
lowest  achievable  level"  and  "maximize 
the  recapture  and  recycling  of  such 
substances."  In  applying  these 
standards  concerning  use,  emissions 
and  recycling,  EPA  considers  both 
technological  and  economic  factors.  The 
phrases  "lowest  achievable  level"  and 
"maximize  *   *   *  recapture  and 
recycling"  are  not  defined  in  the  Act. 
EPA  does  not  believe  that  these 
standards  are  solely  technological  in 
nature,  but  rather,  include  a  role  for 
economic  factors  in  determining  the 
lowest  achievable  levels  and  maximum 
amount  of  recapture  and  recycling.  EPA 
therefore  considers  in  an  appropriate 
manner  the  technology  available  and 
potential  benefits,  among  other  factors, 
in  establishing  its  regulatory  programs 
under  section  608.  EPA  believes  that  the 


be  done  using  a  closed  loop  system.  A  closed  loop 
system  permits  transfer  of  halon  between  supply 
cylinders,  system  cylinders,  and  recovery  cylinders, 
with  onlv  minor  loss  of  halon  to  the  atmosphere" 
(NFPA.  1997). 

It  has  been  brought  To  EP.^■s  attention  that  the 
language  in  the  NFP.^  10  and  NFP.^  12.-\  standards 
is  not  fullv  consistent  with  the  intent  of  the 
provisions  in  40  CFR  82.270(d)  and  (e).  EPA  will 
propose  an  amendment  to  the  March  5  rule  to 
clarify  that  in  all  cases,  only  a  halon  closed 
recovery  sy.^tem  may  be  used  in  the  transfer  of 
halons  during  halon  recovery  and  recycling 
operations,  and  that  the  requirement  to  use  onlv  a 
halon  closed  recovery  system  during  halon  recovery 
and  recycling  operations  applies  for  all  halons 
listed  as  group  II.  Class  I  ozone-depleting 
substances,  and  ail  their  isomers. 


language  of  the  CAA  and  the  legislative 
history  of  section  608  both  support  its 
approach.  For  a  further  discussion  of 
this  approach,  see  58  FR  28667. 

Up  to  1%  of  halon  emissions  in  North 
America,  prior  to  the  March  5  rule,  was 
attributable  to  halon  transfers  that  w'ere 
performed  using  non-closed  halon 
recovery  systems  (EPA.  1998) — that  is. 
the  inefficient  halon  transfer  methods  or 
systems  whose  use  it  would  be  the 
objective  of  an  equipment  certification 
program  to  eliminate.  This  suggests  that 
the  maximum  environmental  gain 
achievable  by  the  elimination  of  the  use 
of  non-closed  halon  recovery  systems 
and  methods  is  up  to  1%  of  annual 
domestic  halon  emissions.  However,  the 
March  5  rule  established  requirements 
that  reduce  the  use  and  emission  of 
halons,  and  maximize  their  recapture 
and  recycling.  Included  in  the 
requirements  of  the  March  5  rule  were 
provisions  (40  CFR  82.270  (d)  and  (e)) 
regarding  halon  disposal  with  a  twofold 
intent  relevant  to  halon  recovery  and 
recycling.  First,  in  specifying  disposal 
practices  for  halons  and  halon- 
containing  equipment,  the  Agency 
established  that  recover^'  and  recycling 
(as  well  as  halon  destruction  by 
approved  methods)  are  the  only 
permissible  disposal  options  for  halons. 
Second,  the  Agency  intended  to 
establish  that  recoverv  and  recvcling 
must  be  performed  only  through  the  use 
of  closed  halon  recover)*  systems. 
Research  has  indicated  that  the  majoritv 
of  halon  closed  recovery  systems  in  use 
today,  as  well  as  all  units  currently  sold 
in  this  sector,  meet  or  exceed  industry 
standards  that  require  minimum 
recovery  efficiencies  of  98%  (EPA, 
1998).  Therefore,  by  specifying  that  the 
only  permissible  disposal  options  for 
halons  are  recovery,  recycling,  or 
destruction;  and  by  requiring  in  effect 
that  halon  recovery  and  recycling  occur 
only  through  the  use  of  equipment 
achieving  maximum  recovery 
efficiencies  currently  available.  EPA 
believes  that  the  March  5  rule 
effectively  reduces  emissions  of  halons 
to  the  lowest  achievable  level  during 
recovery  and  recycling,  and  maximizes 
their  re{;apture  and  recvcling. 

As  the  objective  of  aVialon  recovery 
and  recycling  equipment  certification 
program  is  to  verify  that  all  such 
equipment  is  capable  of  minimizing 
emissions,  EPA  finds  that  this  objective 
will  he  met  through  the  regulatory 
mechanism  of  the  March  5  rule. 
Furthermore,  as  the  objective  of  a 
requirement  to  use  only  certified 
equipment  is  to  eliminate  the  use  of 
equipment  that  does  not  Oieet  current 
standards,  EP.^  finds  that  this  objective 
will  also  be  met  through  the  regulatory 
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mechanism  of  the  March  5  rule. 
Therefore,  EPA  determines  that  it  is 
neither  necessary  nor  appropriate  under 
section  fi08(a)(2)  of  the  Act  to  issue  a 
proposed  rule  requiring  the  f:ertification 
of  recycling  and  recovery  equipment  for 
halons;  and  further,  that  it  is  neither 
necessary  nor  appropriate  under  that 
section  to  require  that  halons  be 
removed  only  through  the  use  of 
certified  equipment  at  this  time.  Further 
information  and  discussion  relevant  to 
EPA's  decision  may  be  found  in  tiie 
halon  recovery/recycling  equipment 
study  mentioned  above  (EPA.  1998).  as 
well  as  in  associated  materials,  all 
placed  in  the  docket  for  this 
determination.  Nothing  in  this 
determination  should  affect  any  existing 
legal  requirements  regarding  halons, 
and  this  determination  does  not 
preclude  hiture  regulatory  action 
regarding  equipment  certification,  or 
other  aspects  of  halon  use.  should 
information  pointing  to  significant 
environmental  benefit  be  produced. 

F.  Ht'tt-Tfnces 

National  Fire  Protection  Association 
I.XFPAI.  199a.  NFPA  U)  Standard 
for  Portable  Fire  Extinguishers. 
1988  Edition.  National  Fire 
Protection  Association,  Quincv. 
MA.  56  pp. 

XFPA.  1997.  NFPA  12.\  Standard  on 
Halon  1.301  Fire  E.xtinguishing 
Svstenis.  1997  Edition.  National 
Fire  Protection  Association, 
Quincy,  MA.  57  pp. 

EPA.  1998.  .Assessment  of  the  Need  for 
a  Halon  Recovery/Recvcling 
Equipment  Certification  Program, 
Draft  report  prepared  for  the 
Stratospheric  Protection  Division. 
U.S.  Environmental  Protection 
Agency,  Washington,  D.C,  17  pp. 

United  Xations  Environment  Program 
(U\'EPI.  1994.  Montreal  Protocol  on 
Substances  that  Deplete  the  Ozone 
Layer — Report  of  the  Halon  Fire 
Extinguishing  Agents  Technical 
Options  Committee,  December, 
1994.  UNEP  Ozone  Secretariat. 
Nairobi,  Kenya.  174  pp. 

UNEP.  1998.  Montreal  Protocol  on 
Substances  that  Deplete  the  Ozone 
Layer— Technology  and  Economic 
Assessment  Panel,  April  1998 
Report.  UNEP  Ozone  Secretariat. 
Nairobi,  Kenya. 

III.  Administrative  Requirements 

A.  Executive  Order  12866 

Executive  Order  12866  (58  FR  51735. 
October  4.  1993)  provides  for 
interagency  review  of  "significant 
regulatory  actions."  It  has  been 
determined  bv  the  Office  of 


Management  and  Budget  (OMB)  and 
EPA  that  this  action — which  is  a 
determination  that  requiring  the 
certification  of  equipment  used  in  halon 
recovery  and  recycling,  and  requiring 
that  halons  be  removed  from  halon- 
containing  equipment  only  through  use 
of  certified  recovery  and  recvcling 
equipment,  is  not  necessary  or 
appropriate — is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review  under  the 
Executive  Order. 

B.  Regulatory  Flexibility  Act 

The  Regulatorv  Flexibility  Act.  5 
U.S.C.  60 1-602,  requires  that  Federal 
agencies,  when  developing  regulations, 
consider  the  potential  impact  of  those 
regulations  on  small  entities.  Because 
this  action  is  a  determination  that 
requiring  the  certification  of  equipment 
used  in  halon  recovery  and  recycling, 
and  requiring  that  halons  be  removed 
from  halon-containing  equipment  only 
through  u.se  of  certified  recoverv  and 
recyt.ling  equipment,  is  not  necessary  or 
appropriate,  the  Regulatory  Flexibility 
Act  does  not  apply.  By  its  nature,  this 
action  will  not  have  an  adverse  effect  on 
the  regulated  community,  including 
small  entities. 

C.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  does  not  apply 
because  this  action  is  not  a  rule,  for 
purposes  of  5  U.S.C.  804(3). 

D.  Paperwork  Reduction  Act 

This  action  does  not  add  anv  new 
requirements  or  increase  burdens  under 
the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 

E.  Unfunded  Mandates  Reform  Act 

It  has  been  determined  that  this  action 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector,  in  any  one  year. 

F.  Executive  Order  13U45— Children's 
Health 

E.xecutive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risk  and  Safety  Risk  '  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that 
( 1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866, and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 


the  regulatoiT  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  action  is  not  subject  to  E.O. 
13045  because  it  is  not  a  rule  and  is  not 
likely  to  result  in  a  rule. 

IV.  ludicial  Review 

Because  this  direct  final 
determination  is  of  nationwide  scope 
and  effect,  under  section  307(b)(1)  of  the 
Act,  judicial  review  of  this  action  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  within  sixty  days  of  publication 
of  this  action  in  the  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Chemicals. 
Reporting  and  recordkeeping 
requirements,  Stratospheric  ozone  layer. 

Dated:  [uly  31,  1998. 
■Carol  M.  Browner, 
Administrator. 

(FR  Doc.  98-21525  Filed  8-10-98;  8:45  am] 
BILUNG  CODE  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[MD  Docket  No.  98-36;  DA  98-1553] 

Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  1998 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 


summary:  In  a  rule  published  on  July  1, 
1998,  the  Commission  revised  its 
Schedule  of  Regulatory  Fees  in  order  to 
recover  the  amount  of  Regulatory  Fees 
that  Congress  has  required  it  to  collect 
for  fiscal  year  1998.  This  order 
establishes  the  dates  when  these 
regulatory  fees  must  be  paid. 
DATES:  Annual  regulatory  fees  are  due 
during  the  period  September  14,  1998, 
through  September  18,  1998,  for  all 
annual  fee  payors.  Beginning  on 
September  14,  1998,  for  applicants  who 
pay  fees  in  advance  in  combination  with 
their  application  fee  for  new,  renewal 
and  reinstatement  authorizations  in  the 
private  wireless  services. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Terry  D.  Johnson,  Office  of  Managing 
.  Director  at  (202)  418-0445. 
SUPPLEMENTARY  INFORMATION: 

Adopted:  August  3,  1998. 
Released:  August  4,  1998. 

1.  The  Managing  Director  has 
determined  the  dates  for  collection  of 
the  fees  adopted  in  the  above-captioned 
proceeding.  See  Assessment  and 
Collection  of  Regulatory  Fees  for  Fiscal 
Year  1998,  MD  Docket  98-36,  FCC  98- 
115,  released  June  16,  1998,  63  FR 
35847  (July  1,  1998).  We  are  establishing 
collection  dates  as  indicated  paragraphs 
2  and  3. 

2.  Annual  regulatory  fees  for 
regulatees  in  the  cable  television, 
common  carrier,  international,  mass 
media,  and  commercial  wireless 
services  are  due  during  the  period 
beginning  September  14,  1998,  and 
ending  September  18,  1998.  Parties 
paying  these  fees  electronically  must 
ensure  that  payment  is  received  by 
Mellon  Bank  no  later  than  September 
17,  1998,  however  they  are  requested  to 
submit  them  on  September  14th  or 
September  15th  to  facilitate  their  receipt 
and  recording  in  a  timely  fashion. 

3.  Applicants  for  new,  renewal  and 
reinstatement  licenses  in  the  private 
wireless  private  mobile  radio  (PMRS) 
and  the  microwave  radio  services, 
which  pay  annual  fees  of  $12.00  in 
advance  for  each  year  of  their  license 
term  in  combination  with  the 
appropriate  application  fee,  are  to  begin 
paying  the  new  fee  on  September  14, 
1998.  For  private  wireless  licensees  in 
the  aviation,  marine,  general  mobile 
(GMRS),  and  other  land  mobile  radio 
services  paying  $6.00  in  advance  for 
each  year  of  their  license  term  in 
combination  with  the  appropriate 
application  fee,  they  also  are  to  begin 
paying  the  new  fee  on  September  14, 
1998.  Applicants  for  amateur  vanity  call 
signs  paying  $1.30  in  advance  for  each 
year  of  their  license  term  in 
combination  with  the  appropriate 
application  fee,  they  too  are  to  begin 
paying  the  new  fee  on  September  14, 
1998. 

4.  Since  the  time  for  collecting  fees  is 
extremely  limited,  we  are  unable  to  offer 


installment  payments  for  fiscal  year 
1998. 

5.  Accordingly,  It  is  ordered  that  the 
dates  for  collection  of  fiscal  year  1998 
regulatory  fees  are  as  provided  in 
paragraphs  2  and  3.  This  action  is  taken 
under  delegated  authority  pursuant  to 
§0. 231(a)  and  §  1.1157(b)(1)  of  the 
Commission's  rules.  47  U.S.C.  0.231(a) 
and  1.1157(b)(1). 

Federal  Communications  Commission. 

Magalie  Roman  Salas. 

Secretary. 

|FR  Doc.  98-21259  Filed  8-10-98;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[Gen.  Docket  86-285,  FCC  98-87] 

Schedule  of  Application  Fees 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has 
amended  its  Schedule  of  Application 
Fees  to  adjust  the  fees  for  processing 
applications  and  other  filings.  The 
Commission  is  required  to  adjust  its 
application  fees  every  two  years  after 
October  1,  1991,  to  reflect  the  net 
change  in  the  Consumer  Price  Index  for 
all  Urban  Consumers  (CPI-U).  The 
increased  fees  reflect  the  net  change  in 
the  CPI-U  of  28  percent,  calculated  from 
December  1989  to  September  1997. 
EFFECTIVE  DATE:  September  14,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  W.  Dorsey  or  Claudette  E.  Pride, 
Billings  &  Collections  Branch,  Office  of 
the  Managing  Director  at  (202)  418- 
1995. 
SUPPLEMENTARY  INFORMATION: 

Adopted:  May  8,  1998. 
Released:  May  15,  1998. 

1.  By  this  action,  the  Commission 
amends  it  Schedule  of  Application  Fees, 
47  CFR  1.1102  through  1.1107  to  adjust 
the  fees  for  processing  applications  and 
other  filings.  Section  8(b)  of  the 


Communications  Act,  as  amended, 
requires  that  the  Commission  review 
and  adjust  its  application  fees  ever\'  two 
years  after  October  1,  1991  (47  U.S'C. 
158(b)).  The  adjusted  or  increased  fees 
reflect  the  net  change  in  the  Consumer 
Price  Index  for  all  Urban  Consumers 
(CPU-U  of  28  percent,  calculated  from 
December  1989  to  September  1997.  The 
adjustments  made  to  the  fee  schedule 
comport  with  the  statutory  formula  set 
forth  in  section  8rb).  Consistent  with 
section  8(b),  the  commission 
transmitted  to  Congress  a  90-dav 
advance  notification  of  the  fee 
adjustments  on  May  28,  1998.  If 
Congress  interposes  no  objection  to  the 
proposed  increases  within  the  90-dav 
period,  the  new  fees  will  become 
effective  September  14,  1998. 

2.  Accordingly,  it  is  ordered,  that  the 
Schedule  of  Application  Fees,  47  CFR 
1.1102  through  1.1107  is  amended 
effective  on  .September  14,  1998. 

List  of  Subjects  in  47  CFR  Part  I 

Administrative  practice  and 
procedure. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

47  CFR  Part  1  is  amended  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  47  US  C.  154.  303.  503(b)(5).  5 
use.  552  and  21  US  C.  853a.  unless 
otherwise  noted. 

2.  Section  1.1102  is  revised  to  read  as 
follows: 

§1.1102    Schedule  of  charges  for 
applications  and  other  filings  in  the 
wireless  telecommunications  services. 
Those  services  designated  with  an  asterisk 
in  the  payment  type  code  column  have 
associated  regulatory  fees  that  must  be 
paid  at  the  same  time  the  application  fee  is 
paid.  Please  refer  to  Section  1.1 152  for  the 
appropriate  regulatory  fee  that  must  t>e  paid 
for  this  service. 


Action 

FCC  Fomi  No.         1     ,^®„, 
arrxDunt 

Payment 
type  code 

Address 

1 .  Land  Transportation: 

a.  New,  Renewal,  Reinstatement 

600  &  159  

45 
45 

PALR- 
PALM 

Federal  Communications  Commi";sion    Land 

b.    Modification,   Assignment,   Non-profit, 
GMRS. 

2.  Industrial/Business  Pool: 

600  &  159,  490  &  159 

Transportation.    P.O.    Box    358130.    Pitts- 
burgh, PA  15251-5130. 
Federal  Communications  Commission.   Land 
Transportation,    P.O.    Box    358130.    PiHs- 
burgh,  PA  15251-5130. 
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Action 


FCC  Form  No. 


Fee 

amount 


Payment 
lype  code 


Address 


4- 


a   New,  Renewal.  Reinstatement  600  &  159 


D     Modification.    Assignment.    Non-Drofi!.     600  &  159,  490  &  159 
CMRS. 


3,  Other  Industrial. 

a.  New,  Renewal,  Reinstatement 


600  &  159 


D,    Modification,    Assignment.    Non-orotit,     600  &  159,  490  &  159 
CMRS, 


4,  GMRS: 

a  New,  Renewal,  Reinstatement 


D.  Modification 


5  800  MHz, 

a.  New,  Renewal,  Reinstatement 


D,    Modification,    Assignment,    Non-profit, 
CMRS. 

6.  900  MHz: 

a.  New,  Renewal,  Reinstatement  


D.    Modification,    Assignment,    Non-profit, 
CMRS. 

7    BUS,  01, LT,  470-512,  800,  900,  220,  220 
NAT  Renewal  Non-profit,  CMRS. 


574  &  159 


574  &  >59 


600  &  159 


600  &  159,  490  &  159 


600  &  1 59 


600  &  159,  490  &  159 


574R  &  159,  405A  & 
159. 


8  For    Profit,    Special    Emergency    &    Public  i  574R  &  159,  405A  & 
Safety.  159 

9  BUS,  01,  LT,  GMRS  Renewal  


10  470-512,800,900.220  Renewal 

1 1  220  Nationwide  Renewal  

12.  Rule  Waiver  


13.  Microwave: 

a.  New,  Renewal 


574R  &  159,  405A& 
159. 

574R  &  159,  405A  & 
159. 

574R  &  159,  405A  & 
159, 

Corres.  &  159 


415  &  159 


b  Modification,  Assignment.  Non-profit  ...  i  415  &  159 


c.  Microwave  Renewal 


0.  Microwave  Renewal  Non-profit 


14.  Ground: 
a.  New 


402R&  159 


402R  &  159 


406  &  159 


D.  Modification,  Assignment,  Non-profit  ...  ;  406  &  159 


45 
45 

45 
45 

45 
45 

45 
45 

45 
45 
45 
45 
45 
45 
45 
135 

200 
200 
200 
200 

90 

90 


PALR- 
PALM 

PALR- 
PALM 

PALR* 
PALM 

PALS- 
PALM 

PALS- 
PALM 
PALM 
PALM 
PALR- 
PALS* 
PALT- 
PDWM 

PEOR- 
PEOM 
PEOFl- 
PEOM 

PBVR* 
PBVM 


Federal  Communications  Commission,  Indus- 
tnal.'Business  Pool,  P.O.  Box  358130,  Pitts- 
burgh, PA  15251-5130. 

Federal  Communications  Commission,  Land 
Transportation,  P.O.  Box  358130,  Pitts- 
burgh, PA  15251-5130. 

Federal  Communications  Commission,  Other 

Industrial,  P.O.  Box  358130,  Pittsburgh.  PA 

15251-5130. 
Federal  Communications  Commission,  Other 

Industrial,  P.O.  Box  358130,  Pittsburgh,  PA 

15251-5130. 

Federal       Communications  Commission, 

GMRS,   P.O.   Box  358130,  Pittsburgh,   PA 

15251-5130. 

Federal        Communications  Commission, 

GMRS,   P.O.  Box  358130,  Pittsburgh,   PA 

15251-5130. 

Federal   Communications   Commission,   800 

MHz,    P.O.    Box    358130,    Pittsburgh,    PA 

15251-5130. 
Federal   Communications   Commission,    800 

MHz,    P.O.    Box    358130,    Pittsburgh,    PA 

15251-5130. 

Federal  Communications  Commission,  900 
MHz,  P.O.  Box  358130,  Pittsburgh,  PA 
15251-5130. 

Federal  Communications  Commission,  900 
MHz,  P.O.  Box  358130,  Pittsburgh,  PA 
15251-5130. 

Federal  Communications  Commission,  574R/ 
405A  Renewal,  P.O.  Box  358245,  Pitts- 
burgh, PA  15251-5245. 

Federal  Communications  Commission,  574R/ 
405A  Renewal,  P.O.  Box  358245,  Pitts- 
burgh, PA  15251-5245. 

Federal  Communications  Commission,  574R/ 
405A  Renewal,  P.O.  Box  358245,  Pitts- 
burgh, PA  15251-5245. 

Federal  Communications  Commission,  574R/ 
405A  Renewal,  P.O.  Box  358245,  Pitts- 
burgh, PA  15251-5245. 

Federal  Communications  Commission.  574R/ 
405A  Renewal,  P.O.  Box  358245,  Pitts- 
burgh, PA  15251-5245. 

Federal  Communications  Commission,  Micro- 
wave, P.O.  Box  358130,  Pittsburgh,  PA 
15251-5130. 

Federal  Communications  Commission,  Micro- 
wave, P.O.  Box  358130,  Pittsburgh,  PA 
15251-5130. 

Federal  Communications  Commission,  Micro- 
wave, P.O.  Box  358130,  Pittsburgh,  PA 
15251-5130. 

Federal  Communications  Commission,  Micro- 
wave, P.O.  Box  368255,  Pittsburgh,  PA 
15251-5255. 

Federal  Communications  Commission,  Micro- 
wave, P.O.  Box  358255,  Pittsburgh,  PA 
15251-5255. 

Federal        Communications  Commission, 

Ground,  P.O.  Box  358130,  Pittsburgh,  PA 

15251-5130. 

Federal       Communicalfons  Commission, 

Ground,  P.O.  Box  358130,  Pittsburgh,  PA 

15251-5130. 
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Action 

FCC  Form  No. 

Fee 
amount 

Payment 
type  code 

Adoress 

c.  Ground  Renewal  Non-profit  

d.  Ground  Renewal   

452R  &  159  

90 
90 

90 
90 
90 
90 

45 
45 
45 
45 

45 
45 
45 
45 

45 
45 

135 

135 
90 
90 

130 
45 

130 

PBVM 
PBVR- 

PBMR" 
PBMM 

PBMM 
PBMR* 

PASR- 
PASM 
PASM 
PASR* " 

PAAR* 
PAAM 
PAAM 
PAAR* 

PALM 

PARR 

PDWM 

PDXM 

CEPM 

CELM 

MGA 

PAIM 

PCMM 

Federal          Comrnuntcations          Co'^^i«isinn 

452R  &  159  

Ground  (Renewal).  PC    Box  358270,  Pirs- 
burgh,  PA  15251-5270. 

15.  Coast; 

a.  New,  Renewal  

503  &  159   

Ground  (Renewal).  P  O.  Box  358270.  Pirs- 
burgh.  PA  15251-5270 

Federal  Communications  Commission  Coas' 

b.  Modification,   Assignment,   Non-profit, 
CMRS. 

c.  Coast  Renewal  Non-profit,  CI^RS  

d.  Coast  Renewal  

503  &  159     

P.O.   Box   358130.   PmsDurgh.   PA    15251- 
5130 
Federal  Co'^munication*^  Po'Tirni<;«^inn    Cnacit 

452R  &  159    .     . 

PC-   Box  358130.   Pittsburgh,   PA   15251- 
5130. 
Federal  Cornmunications  Comrni^*%jon    Cn;^*;'' 

452R  &  159  

(Renewal),   PC,    Box   358270.   Pitlsourgh. 
PA  15251-5270 
Federal  Communications  Commission    Coast 

16.  Ship: 

a.  New,  Renewal  

506  &  159   

(Renewal).    P.O.    Box   358270,    Pittsburgh. 
PA  15251-5270. 

Federal  Communications  Commission.  Ship, 

P,0,   Box   358130.   Pittsburgh,   PA   15251- 

5130. 
Federal  Communications  Commission,  Ship. 

P,0,   Box   358130.   Pittsburgh.   PA   15251- 

5130 
Federal  Communications  Commission    Shio 

b  Modification,  Non-profit  

506  &  159     

c.  Ship  Renewal  Non-profit  

d.  Ship  Renewal  

405B  &  159  

405B  &  159  

(Renewal),    PC.    Box   358290.    PittsDurgh, 
PA  15251-5290 
Federal   Communications   Commission     Ship 

17.  Aircraft: 

a.  New,  Renewal  

404  &  159     

(Renewal).    P.O    Box    358290.    Pittsburgh. 
PA  15251-5290. 

Federal    Communications    Commission     Air- 

b. Modification.  Non-profit  

404  &  159      

craft.    P.O.    Box    358130.    PittsDurgh.    PA 
15251-5130 
Federal    Communications    Commission     Air- 

c. Aircraft  Renewal  Non-profit  

405B  &  159  

craft.    PO.    Box    358130.    Pittsburgh,    PA 
15251-5130, 
Federal    Communications    Commission     Air- 

d. Aircraft  Renewal  

405B  &  159  

craft   (Renewal),    P.O    Box   358290,   Pitts- 
burgh, PA  15251-5290 
Federal    Communications    Commission     Air- 

18. Public  Safety  Pool: 

a.  New,  Renewal,  Reinstatement,  Modi- 

600 &  159    

craft   (Renewal),    P.O,    Box   358290,    Pitts- 
burgh, PA  15251-5290. 

Federal  Communications  Commiss'on    PuDlic 

fication,  Assignment. 

19.  Restricted  Permit  

20.  Exemption  from  Ship  Station  Radio  Re- 

753 &  159,  755  &  159 
280  &  159   

Safety,  P  0.  Box  358130.  Pittsburgh.  PA 
15251-5130 

Federal  Communications  Commission.  Re- 
sfncted  Permit.  P.O.  Box  358130,  Pitts- 
burgh. PA  15251-5130. 

Federal  Communications  Commission,  Waiv- 

quirements. 

21.  Correspondence  Finders  Preference  

22.  STA  (Common  Carrier)  Domestic  Public 

Corres  &  159        

ers,    P.O.    Box    358130,    Pittsburgh.     PA 
15251-5130. 
Federal  Communications  Commission    Find- 

Corres &  159 

ers    Preference.    P.O.    Box    358130.    Pitts- 
burgh. PA  15251-5130, 
Federal  Communications  Commission    STA 

Fixed  Pt.  to  R  &  Local  TV  Trans. 

23.  STA  (Common  Carrier)  Domestic  Public 
Fixed  Digital  Electronic  Message. 

24.  STA  (BAPS) 

Corres  &  159 

P.O.  Box  358130.   Pittsburgh.   PA   15251- 
5130. 
Federal  Communications  Commission    STA 

Corres  &  159 

P.O.   Box  358130,   Pittsburgh,   PA   15251- 
5130, 
Federal  Communications  Commission    STA 

25.  STA  (tVDS)    .  .. 

Corres  &  159 

P.O    Box  358130,   Pittsburgh,   PA   15251- 
5130. 
Federal  Communications  Commission    STA 

26.  STA  (Coast)  

Corres  &  159  

P.O,   Box  358130,   Pittsburgh,   PA   15251- 
5130. 
Federal  Communications  Commission,  STA 

P.O    Box  358130,   Pittsburgh,   PA   15251- 
5130. 
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Action 


FCC  Form  No. 


Fee 
amount 


Payment 
type  code 


Address 


27   STA  (Ground)   Corres  &  159 


28.  STA  (Microwave) 


29.  STA  (LM,  GMRSJ 


Corres  &  159 


Corres  &  159 


30  Duplicate  Corres  &  159.  753  & 

159,  755  &  159,  756 


31.  Hearing 


&  159. 
Corres  &  159 


32.  Blanket  Renewal  (Land  Mobile)  Non-prot-  i  Corres  &  159 
It.  CMRS. 


33  Blanket  Renewal  (IVDS)  Non  profit 


Corres  &  159 


34.  Blanket  Renewal  (Microwave)  Non-profit       :  Corres  &  159 


35.  Blanket  Renewal  (Ground)  Non-profit 


Corres  &  159 


36      Blanket     Renewal     (Coast)     Non-profit,     Corres  &  159 
CMRS  j 

37,  Blanket  Renewal  (Aircraft)  Non-profit  Corres  &  159 


38.  Blanket  Renewal  (Ship)  Non-profit  i  Corres  &  159 


39   Blanket  Renewal  (BUS.  01.  LT,  GMRS)   ...     Corres  &  159 


40,    Blanket    Renewal    (470-512,    800.    900,     Corres  &  159 
220). 


41.  Blanket  Renewal  (220  Nationwide) 


Corres  &  159 


42,  Blanket  Renewal  (Microwave)  Corres  &  159 


43.  Blanket  Renewal  (Ground) 


Corres  &  159 


44.  Blanket  Renewal  (Coast) Corres  &  159 


45.  Blanket  Renewal  (Aircraft)   Corres  &  159 


46.  Blanket  Renewal  (Ship) 


Corres  &  159 


47.  Blanket  Renewal   (Common   Carrier)   Do-     Corres  &  159 
mestic  Public  Fixed  Pt  to  Pt  &  Local  TV 

Trans. 

48.  Blanket  Renewal  (Common  Carrier)  Do-     Cor-'es  &  159 
mestic  public  Fixed  Digital  Electronic  Mes- 
sage 

49.  Blanket  Renewal  Broadcast  Auxiliary   Corres  &  159 


50,  Transfer  of  Control 


703  &  159,  415  &  159, 
490  &  159 


130 


45 


45 


45 


8,640 


45 


45 


200 


90 


90 


45 


45 


45 


45 


45 


200 


90 


90 


45 


45 


200 


200 


45 


45 


PCVM 


PAOM 


PALM 


PADM 


PFHM 


PALM 


PAIM 


PEOM 


PBVM 


PBMM 


PAAM 


PASM 


PALR- 


PALS* 


PALI* 


PEOR- 


PBVR* 


PBMR* 


PAAR- 


PASR- 


CJPR* 


CJLR* 


MAA 


PATM 


Federal  Communications  Commission,  STA, 
P.O.  Box  358130,  Pittsburgh,  PA  15251- 
5130. 

Federal  Communications  Commission,  STA, 
P.O.  Box  358130,  Pittsburgh,  PA  15251- 
5130. 

Federal  Communications  Commission,  STA, 
P.O.  Box  358130,  Pittsburgh,  PA  15251- 
5130. 

Federal  Communications  Commission,  Blan- 
ket Renewal,  P.O.  Box  358130,  Pittsburgh, 
PA  15251-5130. 

Federal  Communications  Commission,  Blan- 
ket Renewal,  P.O.  Box  358130,  Pittsburgh, 
PA  15251-5130. 

Federal  Communications  Commission,  Blan- 
ket Renewal,  P.O.  Box  358130,  Pittsburgh, 
PA  15251-5130. 

Federal  Communications  Commission,  Blan- 
ket Renewal,  P.O.  Box  358130,  Pittsburgh, 
PA  15251-5130. 

Federal  Communications  Commission,  Blan- 
ket Renewal,  P.O.  Box  358160,  Pittsburgh, 
PA  15251-5130. 

Federal  Communications  Commission,  Blan- 
ket Renewal,  P  O.  Box  358130,  Pittsburgh, 
PA  15251-5130. 

Federal  Communications  Commission,  Blan- 
ket Renewal,  P.O.  Box  358130,  Pittsburgh, 
PA  15251-5130. 

Federal  Communications  Commission,  Blan- 
ket Renewal,  P.O.  Box  358130,  Pittsburgh, 
PA  15251-5130. 

Federal  Communications  Commission,  Blan- 
ket Renewal,  P.O.  Box  358130,  Pittsburgh, 
PA  15251-5130. 

Federal  Communications  Commission,  Blan- 
ket Renewal,  P.O.  Box  358130,  Pittsburgh, 
PA  15251-5130. 

Federal  Communications  Commission,  Blan- 
ket Renewal,  P.O.  Box  358130,  Pittsburgh, 
PA  15251-5130. 

Federal  Communications  Commission,  Blan- 
ket Renewal,  P.O.  Box  358130,  Pittsburgh, 
PA  15251-5130. 

Federal  Communications  Commission,  Blan- 
ket Renewal,  P.O.  Box  358130,  Pittsburgh, 
PA  15251-5130. 

Federal  Communications  Commission,  Blan- 
ket Renewal,  P.O.  Box  358130,  Pittsburgh, 
PA  15251-5130. 

Federal  Communications  Commission,  Blan- 
ket Renewal,  P.O.  Box  358130,  Pittsburgh, 
PA  15251-5130. 

Federal  Communications  Commission,  Blan- 
ket Renewal,  P.O.  Box  358130,  Pittsburgh, 
PA  15251-5130. 

Federal  Communications  Commission,  Blan- 
ket Renewal,  P.O.  Box  358130,  Pittsburgh, 
PA  15251-5130. 

Federal  Communications  Commission,  Blan- 
ket Renewal,  P.O.  Box  358130,  Pittsburgh, 
PA  15251-5130. 

Federal  Communications  Commission,  Blan- 
ket Renewal,  P.O.  Box  358130,  Pittsburgh, 
PA  15251-5130. 

Federal  Communications  Commission,  Blan- 
ket Renewal,  P  O.  Box  358130,  Pittsburgh, 
PA  15251-5130. 

Federal  Communications  Commission,  Trans- 
fer of  Control,  P.O.  Box  358130,  Pitts- 
burgh, PA  15251-5130. 
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Action 


FCC  Form  No 


Fee 

amount 


Payment 
type  code 


Address 


51.  Billing 


invoice 


52.  220  Local: 

a.  New,  Renewal,  Reinstatement 


b.   Modification,   Assignment,   Non-profit, 
CMRS. 


53.  IVDS; 
a.  New 


b.  Modification,  Non-Profit 


54.  Common  Carrier  Point-To-Point  and  Local 
TV  Trans.: 
a.  New  


b.  Modification 


c.  Renewal 


d.  Ext.  Construction 


e.  Assignment 


t.  Transfer  of  Control 


g.  Additional  Stations 


h.  Additional  Stations 


55.  Common  Carrier  Digital  Electronic  Mes- 
sage: 
a.  New  


b.  Modification 


c.  Renewal 


d.  Ext.  Construction 


.  Aircraft: 
e.  Assignment  


f.  Transfer  of  Control 


g.  Additional  Stations 


600  &  159 


600  &  159.  490  &  159 


574  &  159 


574  &  159 


415  &  159 


415  &  159 


405  &  159.  415  &  159 


701  &  159 


702  &  159 


704  &  159 


;'02  &  159 


704  &  159 


415  &  159 


415  &  159 


405  &  159,  415  &  159 


701  &  159 


702  &  159 


704  &  159 


702  &  159 


h.  Additional  Stations 704  &  159 


56.  Mass  Media:  Broadcast  Auxiliary: 


Vanous  i  Various 


45 
45 

45 
45 

200 

200 

200 

75 


PALS* 


PALM 


PAIR 


PAIM 


CJPR* 


CJPM 


CJPR* 


CCPM 


75  i  CCPM 


75  I  CCPM 


45     CAPM 


45  <  CAPM 


200     CJLR- 


200 


CJLM 


200 


CJLR* 


I 


75 


75 


75 


45 


45 


CCLM 


CCLM 


CCLM 


CALM 


CALM 


Federal  Communications  Commission,  Bil- 
lings,, P  O.  Box  358325,  PiUsburgh.  PA 
15251-5325 

Federal    Communications    Commission,    220 

Local.    P.O.    Box    358130.    Pittsburgh.    PA 

15251-5130 
Federal    Communications   Commission,    220 

Local,    PO     Box    358130.    Pittsburgh,    PA 

15251-5130 

Federal  Communications  Commission.  IVDS. 

P.O.  Box  358130.   Pittsburgh,   PA   15251- 

5130. 
Feoeral  Communications  Commission.  IVDS. 

P.O.   Box  358130,  Pittsburgh,  PA   15251- 

5130. 


Federal  Communications 

mon  Carrier,  P  O.  Box 

PA  15251-5130. 
Federal  Communications 

mon  Carrier,  PC    Box 

PA  15251-5130. 
Federal  Communications 

mon  Carrier,  PC    Box 

PA  15251-5130. 
Federal  Communications 

mon  Carrier,  P.O    Box 

PA  15251-5130. 
Federal  Communications 

mon  Carrier,  P  O    Box 

PA  15251-5130, 
Federal  Communications 

mon  Carrier,  PC,  Box 

PA  15251-5130, 
Federal  Communications 

mon  Carrier,  P  O,  Box 

PA  15251-5130. 
Federal  Communications 

mon  Carrier,  P  O.  Box 

PA  15251-5130. 


Federal  Communications 

mon  Carrier,  PC    Box 

PA  15251-5130, 
Federal  Communications 

mon  Carrier,  PC    Box 

PA  15251-5130, 
Feoeral  Communications 

mon  Carrier,  P  O    Box 

PA  15251-5130. 
Federal  Communications 

mon  Carrier,  P.O.  Box 

PA  15251-5130. 

Federal  Communications 

mon  Carrier.  P  O.  Box 

PA  15251-5130. 
Federal  Communications 

mon  Carrier,  P.O.  Box 

PA  15251-5130. 
Federal  Communications 

mon  Carrier,  P.O.  Box 

PA  15251-5130. 
Federal  Communications 

mon  Carrier,  P.O.  Box 

PA  15251-5130. 


Commission.  Com- 
358130,  Pittsburgh, 

Commission,  Com- 
358130,  Pittsburgh 

Commission,  Com- 
358130,  Pittsburgh, 

Commission,  Com- 
358130,  Pittsburgh. 

Commission,  Com- 
358130,  PittsDurgh, 

Commission,  Com- 
358130,  Pittsburgh. 

Commission.  Com- 
358130,  Pittsburgh, 

Commission,   Com- 
358130, 


Commission,  Com- 
358130,  PittSDur-gh 

Commission.  Com- 
358130,  Pittsburgh, 

Commission,  Com- 
358130.  Pittsburgh, 

Commission,  Com- 
358130,  Pittsburgh, 


Commission.  Com- 
358130.  Pittsburgh. 

Commission,  Com- 
358130,  Pittsburgh, 

Commission,  Com- 
358130.  Pittsburgh, 

Commission,  Com- 
358130,  Pittsburgh. 
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Action 


FCC  Form  No. 


Fee 

amount 


Payment 
type  code 


Address 


a.  New,  Modification 


b  Renewal 


313  &  159,  415  &  159 


313R  &  159,  415  & 
159. 


57  Commercial  Renewal 


58.  470-512: 

a.  New,  Renewal,  Reinstatement 


756  &  159 


600  &  159 


b.    Modification,   Assignment,    Non-profit, 
CMRS. 

59  220  Nationwide: 

a.  New,  Renewal.  Reinstatement  


600  &  159,  490  &  159 


600  &  159 


b.   Modification,   Assignment,   Non-Profit,     600  &  159,  490  &  159 
CMRS. 


60.  Paging  &  Radiotelephone  (Part  22): 

a    New  or  Additional  Facility  (per  trans-    600  &  159 
mitter). 


b.  Major  Modifications  (per  transmitter)    ...  .  600  &  159 


c.  Fill  In  Transmitters  (per  transmitter) 


600  &  159,  489  &  159 


d.  Major  Amendnen?  to  a  Pending  Appli-  i  600  &  159 
cation  (per  transmitter). 


e.  Assignment  or  Transfer: 

(i)  First  Call  Sign  on  Application 


(ii)  Each  Additional  Call  Sign 


f.  Partial  Assignment  (per  call  sign) 


g.  Renewal  (per  call  sign) 


490  &  159 


490  &  159 


h.  Minor  Modification  (per  transmitter) 


600  &  159,  490  &  159, 
489  &  159. 

405  &  159   


489  &  159 


I.   Special  Temporary   Authority   (per  fre-     Corres.  &  159 
quency-per  location). 


).  Extension  of  Time  to  Construct  (per  ap-  .  600  &  159 
plication) 


k.  Notice  of  Completion  of  Construction     489  &  159 
(per  application). 

I.  Auxiliary  Test  Station  (per  transmitter)  ..  |  600  &  159 


m.    Subsidiary    Communications    Service     600  &  159 
(per  request). 


n.  Combining  Call  Signs  (per  call  sign) 


o.  900  MHZ  Nationwide  Paging: 

(i)  Renewal — Network  Organizer 


600  &  159 


405  &  159 


110 
45 

45 
45 
45 

45 
45 

295 
295 
295 
295 

295 

45 

295 

45 

45 

260 

45 

45 

260 

130 

260 

45 


MEA 

MAA 

PACS 

PALS* 

PALM 

PALT' 
PALM 

CMD 
CMD 
CMD 
CMD 

CMD 

CAD 

CMD 

CAD 

CAD 

CLD 

CAD 

CAD 

CLD 

CFD 

CLD 

CAD 


Federal  Communications  Commission,  Com- 
mon Carrier,  P.O.  Box  358130,  Pittsburgh, 
PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier,  P.O.  Box  358130,  Pittsburgh, 
PA  15251-5130. 

Federal  Communications  Commission,  P.O. 
Box  358130,  Pinsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  470- 

512,    P.O.    Box    358130,    Pittsburgh,    PA 

15251-5130. 
Federal  Communications  Commission,  470- 

512,    P.O.    Box    358130,    Pittsburgh,    PA 

15251-5130. 

Federal   Communications   Commission,   220 

Nationwide,  P.O.  Box  358130,  Pittsburgh, 

PA  15251-5130. 
Federal   Communications   Commission,   220 

Nationwide,  P.O.  Box  358130,  Pittsburgh, 

PA  15251-5130. 


Federal  Communications 
mon     Carrier     Land 
358130,  Pittsburgh,  PA 

Federal  Communications 
mon     Carrier     Land 
358130.  Pittsburgh,  PA 

Federal  Communications 
mon     Carrier     Land 
358130,  Pittsburgh,  PA 

Federal  Communications 
mon     Carrier     Land 
358130,  Pittsburgh,  PA 


Commission, 
Mobile,     P.O. 

15251-5130. 

Commission, 
Mobile,     P.O. 

15251-5130. 

Commission. 
Mobile,     P.O. 

15251-5130. 

Commission, 
Mobile,     P.O. 

15251-5130. 


Corn- 
Box 

Com- 
Box 

Corn- 
Box 

Com- 
Box 


Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P  O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130.  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Garner  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon earner  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 
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Action 


FCC  Form  No. 


Fee 

amount 


Payment 
type  code 


Address 


(II)  Renewal — Network  Operator  (per 
operator/per  city). 

p.  Air-Ground  Individual  License  (per  sta- 
tion): 
(i)  Initial  License  

(ii)  Renewal  of  License 

(Hi)  Modification  of  License 

61.  Cellular  Systems: 

a.  New  or  Additional  Facility 

b.  Major  Modification  

c.  Minor  Modification  

d.  Assignment  or  Transfer  

e.  Partial  Assignment  

f.  Renewal 


g.  Extension  of  Time  to  Complete  Con- 
struction. 

h.  Special  Temporary  Authority  


i.  Combining  Cellular  Geographic  Service 
Area. 

62.    Rural    Radio    (includes    Central    Office, 
Interoffice,  or  Relay  Facilities): 
a.  New  or  Additional  Facility 


b.  Major  Modification  (per  transmitter) 


c.  Major  Amendment  to  Pending  Applica- 
tion (per  transmitter). 

d.  Minor  Modification  (per  transmitter)  

e.  Assignment  or  Transfer; 

(i)  First  Call  Sign  

(li)  Each  Additional  Call  Sign  

f.  Assignment  or  Transfer:. 

(1)  Partial  Assignment 

g.  Renewal 


h.  Extention  of  Time  to  Construct  (per  ap- 
plication). 


405  &  159 


409  &  159 


409  &  159 


409  &  159 


600  &  159 


600  &  159 


600  &  159,  489  &  159 


490  &  159 


489  &  159,  490  &  159, 
600  &  159. 

405  &  159   


600  &  159 


600  &  159,  Corres.  & 
159. 

600  &  159   


45  '  CAD 


45     CAD 

CAD 
CAD 


45 


45 


295 


295 


80 


CMC 
CMC 
CDC 


295  !  CMC 


600  &  159 


600  &  159 


600  &  159 


489  &  159,  600  &  159 


490  &  159 


295 


45 


45 


260 


65 


CMC 

CAC 

CAC 

CLC 

CBC 


135  i  CGR 


135     CGR 


135 


CGR 


490  &  159 


490  &  159,  489  &  159, 
600  &  159. 


405  &  159 


600  &  159 


45 : CAR 


X 


135 

45 

135 
45 

45 


CGR 

CAR 

CGR 
CAR 
CAR 


Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P  O  Box 
358130,  Pittsburgh,  PA  15251-5130 


Federal  Communications 
mon     Carrier     Land 
358130,  Pittsburgh.  PA 

Federal  Communications 
mon     Carrier     Land 
358130,  Pittsburgh,  PA 

Federal  Communications 
mon     Carrier     Land 
358130,  Pittsburgh,  PA 


Commission, 
Mobile,     P.O 

15251-5130. 

Commission, 
Mobile,     PC 

15251-5130 

Commission, 
Mobile,     PO 

15251-5130 


Corn- 
Box 

Corn- 
Box 

Corn- 
Box 


Federal  Communications  Commission,  Cel- 
lular, P.O.  Box  358130.  Pittsburgh,  PA 
15251-5130. 

Federal  Communications  Commission,  Cel- 
lular, P.O.  Box  358130,  Pittsburgh,  PA 
15251-5130. 

Federal  Communications  Commission.  Cel- 
lular, P.O.  Box  358130,  Pittsburgh  PA 
15251-5130. 

Federal  Communications  Commission,  Cel- 
lular, P.O.  Box  358130,  Pittsburgh,  PA 
15251-5130. 

Federal  Communications  Commission,  Cel- 
lular, PO.  Box  358130,  Pittsburgh,  PA 
15251-5130. 

Federal  Communications  Commission.  Cel- 
lular, P.O.  Box  358130,  Pittsburgh.  PA 
15251-5130. 

Federal  Communications  Commission.  Cel- 
lular, P.O.  Box  358130,  Pittsburgh,  PA 
15251-5130. 

Federal  Communications  Commission.  Cel- 
lular. PO  Box  358130,  Pittsburgh.  PA 
15251-5130. 

Federal  Communications  Commission,  Cel- 
lular, P.O.  Box  358130,  Pittsburgh,  PA 
15251-5130. 


Federal  Communications 
mon     Carrier     Land 
358130.  Pittsburgh.  PA 

Federal  Communications 
mon     Carrier     Land 
358130,  Pittsburgh.  PA 

Federal  Communications 
mon  "Carrier     Land 
358130,  Pittsburgh,  PA 

Federal  Communications 
mon     Carrier     Land 
358130,  Pittsburgh,  PA 


Commission, 

Mobile,  PO 
15251-5130- 
Commission, 

Mobile.  PO 
15251-5130 
Commission, 

Mobile,  P  O 
15251-5130 
Commission, 

Mobile,  P  0 
15251-5130 


Federal  Communications  Commission, 
mon  Carrier  Land  Mobile,  P  O. 
358130,  Pittsburgh,  PA  15251-5130 

Federal  Communications  Commission, 
mon  Carrier  Land  Mobile,  PO 
358130,  Pittsburgh.  PA  15251-5130 

Federal  Communications  Commission, 
mon  Carrier  Land  Mobile,  P.O. 
358130,  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission, 
mon  Carrier  Land  Mobile,  PO 
358130.  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission, 
mon  Carrier  Land  Mobne,  PO 
358130,  Pittsburgh,  PA  1525^-5130. 


Corn- 
Box 

Corn- 
Box 

Corn- 
Box 

Corn- 
Box 


Corn- 
Box 

Corn- 
Box 


Corn- 
Box 

Corn- 
Box 

Corn- 
Box 
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Action 


FCC  Form  No 


Fee 
amount 


Payment 
type  code 


Address 


I.   Notice   of   Completion   of   Construction     -189  &  159 
(per  aopiication) 


J.  Special  Temporary  Authority  (per  trans-     Corres.  &  159 
mitter). 

k   Conoining  CaN  Signs  (per  cail  sign)  ...  [  600  &  159   


1    Auxiliary  Test  Station  (per  "ransmitter)       600  &  159 


63     Offshore    Radio    Service    tMoDile,    Sup-     600  &  159 
scnber,  and  Central  Stations) 

a.   New  or  Additional  Facility  (per  trans- 
mitter) 
t)   Major  Modification  (per  transmitter)   ;  600  &  159 


c.  Fill  In  Transmitters  (per  transmitter)  :  600  &  159.  489  &  159 


d    Major  Amendment  to  a  Pending  Appli-  i  600  &  159 
cation  (per  transmitter). 


e.  Minor  Modification  (per  transmitter) 


f.  Assignment  or  Transfer 


(I)  First  Call  Sign. 

(ii)  Each  Additional  Can  Sign 


600  &  159,  489  &  159 


490  &  159 


490  &  159 


(ill)     Partial    Assignment     (per    Call     490  &  159,  489  &159, 

600  &  159. 


Sign) 
g.  Renewal  (per  Call  Sign 


405  &  159 


h.    Extension   of   Time   to   Construct   {per     600  &  159 
application)  i 

I     Notice   of   Completion   of   Construction     489  &  159 
(per  application). 


J.  Special  Temporary  Authority  (per  trans-  i  Corres.  &  159 

mitter) 

k.  Compining  Call  Signs  (per  Call  Sign;   .,     600  &  159   


I.  Auxiliary  Test  Station  (per  transmitter)  .    '  600  &  159 


64.  Electronic  Filings:  BUS.OI.LT 


ELT  159  Only 


a.  New,  Renewal,  Reinstatement. 

b.  Land  Mobile  Modification,  Assignment,  '  ELT  159  Only 
Non-Profit,  CMRS. 


c.  470-512,800/900   MHz    &   220    Local 
New,  Renewal,  Reinstatement. 

d.  IVDS  Modification,  Non-Profit  


e.  Ground  Non-Profit  Renewal 


ELT  159  Only 
ELT  159  Only 
ELT  159  Only 


45 


260 


260 


260 


135 


135 


135 


135 


45 


135 


45 


135 


45 


45 


45 


260 


260 


260 


45 


45 


45 


45 


90 


CAR 
CLR 
CLR 
CLR 
CGF 

CGF 
CGF 
CGF 
CAF 
CGF 

OAF 
CGF 
CAF 
CAF 
CAF 
CLF 
CLF 
CLF 
PALR- 

PALM 
PALS- 
PAIM 
PBVM 


Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130.  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130.  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 


Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Garner  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130.  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box 
358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  ELT, 


P.O.  Box 
5994. 


358994,   Pittsburgh,   PA   15251- 


Federal 

P.O. 

5994. 
Federal 

P.O. 

5994. 
Federal 

P.O. 

5994. 
Federal 

P.O. 

5994. 


Communications  Commission,   ELT, 
Box  358994,  Pittsburgh,  PA  15251- 

Communications  Commission,  ELT, 
Box  358994,  Pittsburgh,  PA  15251- 

Communications  Commission,   ELT, 
Box  358994,   Pittsburgh,   PA   15251- 

Communications  Commission,  ELT, 
Box  358994,  Pittsburgh,  PA   15251- 
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Action 

FCC  Form  No. 

Fee 

amount 

Payment 
type  code 

Adoress 

f.  Coast  Non-Profit  Renewal,  CMRS  

ELT  159  Only  

90 

200 

45 

45 

45 

45 

45 

90 

90 

200 

45 

45 

200 

200 

PBMM 

PEOM 

PASM 

PAAM 

MAA 

PALT- 

PAIR 

PBVR- 

PBMR* 

PEOR- 

PASR* 

PAAR* 

CJPR* 

CJLR* 

Federal  Communications   Commission.   ELT. 

P.O.   Box  358994.   Pittsburgh,   PA   15251- 

5994. 
Federal  Communications  Commission.   ELT. 

P.O.   Box  358994.   Pittsburgh,  PA   15251- 

5994. 
Federal  Communications  Commission.   ELT. 

P.O.  Box  358994.  Pittsburgh.  PA  15251- 

5994 
Federal  Communications  Commission.   ELT. 

PO.   Box  358994,   Pittsburgh,   PA   15251- 

5994. 
Federal  Communications  Conmmission.  ELT. 

PO.  Box  358994.  Pittsburgh.  PA  15251- 

5994. 
Federal  Communications  Commission.   ELT. 

P.O.   Box  358994.   Pittsburgh.   PA   15251- 

5994 
Federal  Communications  Commission.   ELT. 

P.O.   Box  358994,  Pittsburgh.   PA   15251- 

5994. 
Federal  Communications  Commission.  ELT, 

P.O.  Box  358994,   Pittsburgh,   PA   15251- 

5994 
Federal  Communications  Commission,   ELT, 

PO.   Box  358994,   Pittsburgh,   PA   15251- 

5994 
Federal  Communications  Commission.   ELT. 

PO    Box  358994.  Pittsburgh.   PA   15251- 

5994 
Federal  Communications  Commission.   ElT. 

P.O.   Box  358994,   Pittsburgh,  PA   15251- 

5994 
Federal  Communications  Commission.   ELT, 

P.O.   Box  358994.   Pittsburgh,   PA   15251- 

5994 
Federal  Communications  Commission.  ELT. 

P.O.   Box  358994,   Pittsburgh,   PA   15251- 

5994 
Federal  Communications  Commission.   ELT. 

P.O.   Box  358994.   Pittsburgh,   PA   15251- 

5994 

g  Microwave  Non-Profit  Renewal 

ELT  159  Only     

h.  Ship  Non-Profit  Renewal  

ELT  159  Only  

ELT  159  Only     

i  Aircraft  Non-Profit  Renewal       

j.  Broadcast  Auxiliary  Renewal 

k.  220  Nationwide  New,  Renewal,  Rein- 

ELT 159  Only  

ELT  159  Only  

statement. 
1  IVDS  New 

ELT  159  Only     

m  Ground  Renewal 

ELT  159  Only     

n  Coast  Renewal  

ELT  159  Only  

0.  Microwave  Renewal  

ELT  159  Only  

p.  Ship  Renewal 

p.  Aircraft  Renewal  

ELT  159  Only  

ELT  159  Only  

ELT  159  Only  

r.  Common  Carrier  Point  to  Point  &  Local 

TV  Trans.  Renewal. 

s.    Common    Carner    Digital    Electronic 
Message  Renewal. 

ELT  159  Only       

*  This  service  is  subject  to  a  regulatory  fee  in 
propriate  regulatory  fee  that  must  be  paid  for  th 

3.  Section  1.1103  is  revised  to  read  a 

§  1.1103    Schedule  of  charges  for  equipmen 
settlements. 

addition  to  the  amount  i 
IS  service. 

s  follows: 

t  authorization,  experlnn 

It  the  time  ot  application  f 
Bntal  radio  services,  and 

ling.  Please  consult  Section  i  li52  for  the  ap- 
international  telecommunications 

Action 

FCC  Form  No. 

Fee            Payment 
amount       type  code 

Address 

1 .  Certification: 

a.  Receivers  (except  TV  and  FM)  

731  &  159  

365 

940 

475 

45 

135 

2,885 

EEC 
EGC 
EFT 
EAC 
EBC 
EIS 

Federal  Communications  Commission.  Equip- 
ment Approval  Services.  PO  Box  358315, 
Pittsburgh,  PA  15251-5315. 

Federal  Communications  Commission.  Equip- 
ment Approval  Services,  PO  Box  358315. 
Pittsburgh.  PA  15251-5315. 

Federal  Communications  Commission,  Equip- 
ment Approval  Services.  P  0  Box  358315. 
Pittsburgh,  PA  15251-5315 

Federal  Communications  Commission,  Equip- 
ment Approval  Services.  P.O.  Box  358315. 
Pittsburgh,  PA  15251-5315 

Federal  Communications  Commission.  Equip- 
ment Approval  Services.  P  O  Box  358315. 
Pittsburgh.  PA  15251-5315. 

Federal  Communications  Comnission.  Equip- 
ment Approval  Services.  P  0.  Box  358315. 
Pittsburgh,  PA  15251-5315 

b.  Devices  Under  Parts  11,  15  &  18  (ex- 

731 &  159   

cept  TV  and  FM). 
c.  All  Other  Devices 

731  &  159   

d.  Modifications  and  Class  II  Permissive 

731  &  159   

Changes, 
e.  Request  for  Confidentiality  

731  &  159   

2.  Advance  Approval  of  Subscnption  TV  Sys- 
tems. 

Corres.  &  159  
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Action 

FCC  Form  No. 

Fee 
amount 

Payment 
type  code 

1 

Address 

a   Request  for  Confidentiality       

Corres.  &  159      

135 

45 

45 
45 
45 
45 
45 
45 
2 

EBS 

EAG 

EAE 
EAE 
EAE 
EAE 
EAE 
EAE 
lAT 

Federal  Communications  Commission,  Equip- 
ment Approval  Services,  P.O.  Box  358315, 
Pittsburgh,  PA  15251-5315. 

Federal  Communications  Commission,  Equip- 
ment Approval  Services,  P.O.  Box  358315, 
Pittsburgh,  PA  15251-5315. 

Federal  Communications  Commission,  Equip- 
ment Radio  Services,  P.O.  Box  358320, 
Pittsburgh,  PA  15251-5320. 

Federal  Communications  Commission,  Equip- 
ment Radio  Services,  P.O.  Box  358320, 
Pittsburgh,  PA  15251-5320. 

Federal  Communications  Commission,  Equip- 
ment Radio  Services,  P.O.  Box  358320, 
Pittsburgh,  PA  15251-5320. 

Federal  Communications  Commission,  Equip- 
ment Radio  Services,  P.O.  Box  358320, 
Pittsburgh,  PA  15251-5320. 

Federal  Communications  Commission,  Equip- 
ment Radio  Services,  P.O.  Box  358320, 
Pittsburgh,  PA  15251-5320. 

Federal  Communications  Commission,  Equip- 
ment Radio  Services,  P.O.  Box  358320, 
Pittsburgh,  PA  15251-5320. 

Licensees  will  be  billed 

3.  Assignment  of  Applicant  Code: 

a.    New    Applicants    for    all    Application 

Corres   &  159  

Types,  except  Subscription  TV. 

4   Experimental  Radio  Service 

a   New  Station  Authorization  

b  Modification  of  Authorization    

442  

442  

405  

702  &  159  or  703  & 
159. 

Corres   &  159 

c.  Renewal  of  Station  Authorization  

d.  Assignment  of  Transfer  of  Control  

e.  Special  Temporary  Authority     

f.   Additional  fee  required  for  any  of  the 

Corres.  &  159  

above  applications  that   request   with- 
holding from  public  inspection. 
5.    International    Telecommunications    Settle- 

99 &  159   

ments    Administrative    Fee    for   Collections 
(per  line  item). 

4.  Section  1.1104  is  revised  to  read  as  follows; 
§  1.1104    Schedule  of  charges  for  applications  and  other  filings  for  the  mass  media  services. 


Action 


i  FCC  Form  No. 


Fee 

amount 


1   Commercial  TV  Stations: 

a.   New  and  Major  Change  Construction     301  &  159 
Permits  (per  application). 


b.  Minor  Change  (per  application) 


c  Main  Studio  Request 


c.  New  License  (per  application) 


d.  License  Renewal  (per  application) 


e  License  Assignment: 
(i)  Long  Form  


(ii)  Short  Form 


f.  Transfer  of  Control: 
(i)  Long  Form  .... 


(ii)  Short  Form 


g  Hearing  (New  and  Majbr/Mmor 
Change.  Comparative  Construction 
Permit). 

h.  Call  Sign 


301  &  159 


Corres.  &  159 


302-TV  &  159 


303-S  &  159 


314  &  159 


316  &  159 


315  &  159 


316  &  159 


Corres.  &  159 


Corres.  &  159 


3.245 
725 
690 
220 
130 

725 
105 

725 

105 

8,640 

75 


Payment 
type  code 


Address 


— 


MVT 


MPT 


MPT 


MJT 


MGT 


MPT 


MDT 


MPT 


MDT 


MWT 


MBT 


Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 


Communications 

Services,   P.O. 

PA  15251-5165. 
Communications 

Services,  P.O. 

PA  15251-5165. 
Communications 

Services,   P.O. 

PA  15251-5165. 
Communications 

Services,  P.O. 

PA  15251-5165. 
Communications 

Services,   P.O. 

PA  15251-5165. 


Commission, 
Box   358165, 

Commission, 
Box   358165, 

Commission, 
Box   358165, 

Commission, 
Box   358165, 

Commission, 
Box  358165, 


Federal  Communications  Commission, 

Media  Services,   P.O.  Box  358350, 

burgh,  PA  15251-5350. 
Federal  Communications  Commission. 

Media  Services,   P.O.  Box  358350, 

burgh,  PA  15251-5350. 


Federal 
Media 
burgh, 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 


Communications 

Services,   P.O. 

PA  15251-5350 
Communications 

Services,   P.O. 

PA  15251-5350 
Communications 

Services,   P.O. 

PA  15251-5170 
Communications 

Services,   P.O. 

PA  15251-5165. 


Commission, 
Box  358350, 

Commission, 
Box   358350, 

Commission, 
Box  358170, 

Commission, 
Box   358165, 


Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 


Mass 
Pitts- 
Mass 
Pitts- 


Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
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Action 


FCC  Form  No. 


i.  Extension  of  Time  to  Construct  or  Re- 
placement of  Construction  Permit. 

j.  Special  Temporary  Authority  


k.  Petition  for  Rulemaking  for  New  Com- 
munity of  License. 

I.  Ownership  Report 


2.  Commercial  Af^  Radio  Stations: 

a.  New  or   Major   Change   Construction 

Permit. 

b.  Minor  Change  


c.  Mam  Studio  Request 


d  New  License 


e.  AM  Directional  Antenna 


f.  AM  Remote  Control 


g.  License  Renewal 


h.  License  Assignment 
(i)  Long  Form  


(ii)  Short  Form 


1.  Transfer  of  Control 
(i)  Long  Form  .... 


(ii)  Short  Form 


j.  Hearing  (New  Or  Major/Minor  Change, 
Comparative  Construction  Permit. 


Fee 
amount 


Payment 
type  code 


Address 


307  &  159 


Corres.  &  159 


260     MKT 


301  &  159  or  302-TV 
&  159. 

323  &  159  Corres.  & 
159. 


301  &  159 


301  &  159 


Corres.  &  159 


302-AM  &  159 


302-AM  &159 


301-A  &  159  or  301  & 
159. 

303-S  &  159  


314  &  159 


316  &  159 


315  &  159 


316  &  159 


Corres.  &  159 


130 

2,005 

45 

2.885 
725 
725 
475 
545 
45 


MGT 
MRT 
MAT 

MUR 
MPR 
MPR 
MMR 
MOR 
MAR 


130     MGR 

1 

725     MPR 
105  '  MDR 

725     MPR 


105 


MDR 


k.  Call  Sign  Corres.  &  159 


I.  Extension  of  Time  to  Construct  or  Re-     307  &  159 
placement  of  Construction  Permit. 


m.  Special  Temporary  Authonty 


n.  Ownership  Report 


3.  Commercial  FM  Radio  Stations: 

a    New   or   Major   Change   Construction 
Permit. 

b.  Minor  Change  


c.  Mam  Studio  Request 


Corres.  &  159 


323  &  159  or  Corres. 
&  159. 


301  &  159 


301  &159 


Corres.  &  159 


8,640  I  MWR 


75     MBR 


260 


MKR 


130  i  MGR 


45  I  MAR 


2.600  ,  MTR 


725  !  MPR 


725 


MPR 


Federal  Communications 

Media   Services.    P  O. 

burgh.  PA  15251-5165. 
Federal  Communications 

Media   Services,    P  O. 

burgh.  PA  15251-5165. 
Federal  Communicarions 

Media  Services,   P.O. 

burgh.  PA  15251-5165. 
Federal  Ccmmumcations 

Media  Services.   P  O, 

burgh,  PA  15251-5180, 


Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 


Communications 

Services,    PC 

PA  15251-5190 
Communications 

Services,   P  O. 

PA  15251-5190 
Communications 

Services,   P.O 

PA  15251-5190 
Communications 

Services,    P.O. 

PA  15251-5190 
Communications 

Services.    P  O. 

PA  15251-5190 
Communications 

Services,   P.O. 

PA  15251-5190. 
Communications 

Services,   P  O 

PA  15251-5190. 


Commission. 
Box   358165, 

Commission. 
Box   358165. 

Commission. 
Box    358165, 

Commission, 
Box   358180, 


Commission. 
Box   358190. 

Commission. 
Box   358190. 

Commission. 
Box   358190. 

Commission, 
Box   358190, 

Commission. 
Box   358190. 

Commission. 
Box   358190. 

Commission, 
Box    358190. 


Federal  Communications  Commission, 

Media   Services,    P  O.    Box   358350. 

burgh.  PA  15251-5350 
Federal  Communications  Commission. 

Media  Services,   PC    Box  358350, 

burgh.  PA  15251-5350 


Federal 
Media 
burgh. 

Federal 
Media 
burgh, 

Feaeral 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 


Communications 
Services.  PO. 
PA  15251-5350 

Communications 
Services,    P  O 
PA  15251-5350 

Communications 
Services,  P  O, 
PA  15251-5170 

Communications 
Services.   P.O, 
PA  15251-5165 

Communications 
Services,   P  O 
PA  15251-5190 

Communications 
Services.    P  O. 
PA  15251-5190. 

Communications 
Services.    P  O. 
PA  15251-5180 


Commission. 
Box   358350. 

Commission. 
Box   358350. 

Commission. 
Box   358170. 

Commission, 
Box   358165. 

Commission. 
Box   358190. 

Commission. 
Box   358190. 

Commission. 
Box    353180. 


Feaeral  Communications  Commission. 

Media   Services.    P.O.    Box   358195. 

burgh,  PA  15251-5195 
Federal  Communications  Commission. 

Media   Services,    P  O.    Box   358195. 

burgh.  PA  15251-5195. 
Federal  Communications  Commission. 

Media   Services.    P.O    Box   358195, 

burgh,  PA  15251-5195, 


Mass 

Pitts- 
Mass 

p.rs- 

Mass 
Pins- 
Mass 

PltlS- 


Mass 

Pitts- 
Mass 

Pirs- 

Mass 

Pitts- 
Mass 
Pitts- 
Mass 

Pirs- 

Mass 

Pins- 
Mass 

Pitts- 


Mass 

Pitts- 
Mass 
Pins- 


Mass 

Pins- 
Mass 

Pins- 
Mass 

Pms- 

Mass 

Pins- 
Mass 
Pins- 
Mass 

P:ns- 

Mass 
Pins- 


Mass 
Pins- 
Mass 
Pins- 
Mass 
Pins- 
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Action 


FCC  Form  No. 


Fee 

amount 


d   New  License 


e.  FM  Directional  Antenna 


f.  License  Renewal 


g.  License  Assignment 
(i)  Long  Form  


Ill)  Short  Form 


h.  Transfer  of  Control 
(I)  Long  Form  


(u)  Short  Form 


302-FM  &  159 


302-FM  &  159 


303-S  &  159 


314  &  159 


316  &  159 


315  &  159 


316  &  159 


I.  Hearing  (New  or  Major/Minor  Change.  '  Corres   &  159 
Comparative  Construction  Permit). 


J.  Call  Sign 


k.  Extension  of  Time  to  Construct  or  Re-     307  &  159 
placement  of  Construction  Permit. 


Corres   &  159 


Special  Temporary  Authority 


Corres   &  159 


m    Petition  for  rulemaking  for  New  Com-  ,  301  &  159  or  302-FM 
munity    of    License    or    Higher    Class         &  159. 
Channel. 


n.  OwnershiD  Report 


323  &  159  or  Corres. 
&  159. 


4.  FM  Translators: 

a.    New   or   Ma|or   Change    Construction  i  349  &  159 
Permit. 


D  New  License 


c.  License  Renewal 


d.  Special  Temoorary  Authority 


e.  License  Assignment 

f.  Transfer  of  Control  .., 


350  &  159 


303-S  &  1 59 


Corres.  &  159 


345  &  159  or  314  & 
159  or  316  &  159. 

345  &  159  or  315  & 
159  or  316  &  159. 


5   TV  Translators  and  LPTV  Stations: 

a    New   or   Maior   Change   Construction  ,  346  &  159 

Permit 

D.  New  License  347  &  159 


c  License  Renewal    303-S  &  159 


d.  Special  Temporary  Authority 


Corres   &  159 


150 
455 
130 

725 
105 

725 

105 

8,640 

75 

260 

130 

2.005 

45 

545 

110 

45 

130 


Payment 
type  code 


MHR 
MLR 
MGR 

MPR 
MDR 

MPR 

MDR 

MWR 

MBR 

MKR 

MGR 

MRR 

MAR 

MOP 
MEF 
MAF 
MGF 


105  i  MDF 


105 


545 


110 


45 


130 


MDF 

MOL 
MEL 
MAL 
MGL 


Address 


Federal  Communications  Commission,  Mass 

Media  Sen/ices,  P.O.  Box  358195,  Pitts- 
burgh, PA  15251-5195. 

Federal  Communications  Commission,  Mass 

Media  Services,  P.O.  Box  358195,  Pitts- 
burgh, PA  15251-5195. 

Federal  Communications  Commission,  Mass 

Media  Services  P.O.  Box  358190,  Pitts- 
burgh, PA  15251-5190. 

Federal  Communications  Commission,  Mass 

Media  Services,  P.O.  Box  358350,  Pitts- 
burgh, PA  15251-5350. 

Federal  Communications  Commission,  Mass 

Media  Services,  P.O.  Box  358350,  Pitts- 
burgh, PA  15251-5350. 


Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh, 

Federal 
Media 
burgh. 

Federal 
Media 
burgh, 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 


Communications 

Services,   P.O. 

PA  15251-5350 
Communications 

Services,   P.O. 

PA  15251-5350 
Communications 

Services,   P.O. 

PA  15251-5170 
Communications 

Services,   P.O. 

PA  15251-5165 
Communications 

Services,   P.O. 

PA  15251-5195, 
Communications 

Services,   P.O. 

PA  15251-5195. 
Communications 

Services,  P.O. 

PA  15251-5195. 
Communications 

Services,  P.O. 

PA  15251-5180. 


Commission, 
Box   358350, 

Commission, 
Box   358350, 

Commission, 
Box   358170, 

Commission, 
Box   358165, 

Commission, 
Box   358195, 

Commission, 
Box   358195, 

Commission, 
Box  358195. 

Commission, 
Box   358180, 


Mass 
Pins- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pifts- 

Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 


Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh, 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 


Communications 

Services,   P.O. 

PA  15251-5200 

Communications 

Services,   P.O. 

PA  15251-5200 

Communications 

Services.  P.O. 

PA  15251-5190 

Communications 

Services.   P.O. 

PA  15251-5200. 

Communications 

Services.   P.O. 

PA  15251-5350. 

Communications 

Services.   P.O. 

PA  15251-5350. 

Communications 

Services.   P.O. 

PA  15251-5185. 
Communications 

Services.   P.O. 

PA  15251-5185. 
Communications 

Services,   P.O. 

PA  15251-5165 
Communications 

Services.   P.O. 

PA  15251-5185 


Commission, 
Box   358200, 

Commission, 
Box   358200, 

Commission, 
Box   358190, 

Commission. 
Box   358200, 

Commission, 
Box  358350, 

Commission, 
Box   358350, 


Commission, 
Box   358185, 

Commission, 
Box   358185, 

Commission, 
Box   358165. 

Commission, 
Box   358185, 


Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 


Mass 

Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
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Action 


e.  License  Assignment 


f.  Transfer  of  Control 


6.  FM  Booster  Stations: 

a.  New  or   Major   Change   Construction 
Permit. 

b.  New  License 


c.  Special  Temporary  Authority 


d.  New  or  Major  Change   Construction 
Permit. 

e.  New  License  

f.  Special  Temporary  Authority  

7.    Multipoint    Distribution    Service    (Including 
Multichannel  MDS): 
a.  Conditional  License  


b.  Major  Modification  of  Conditional   Li- 
censes or  License  Authorization. 

c.  Certificate  of  Completion  of  Construc- 
tion. 

d.  License  Renewal  

e.  Assignment  or  Transfer. 

(i)  First  Station  on  Application  

(ii)  Each  Additional  Station  

f.  Extension  of  Contruction  


g.  Special  Temporary  or  Request  for 
Waiver  of  Prior  Construction  Authoriza- 
tion. 

h.  Signal  Booster 

(i)  Application 


(ii)    Certification    of    Completion    of 
Construction. 


FCC  Form  No. 


Fee 

amount 


Payment 
type  code 


Address 


345  &  159  or  314  & 
159  or  316  &  159. 

345  &  159  or  315  & 
159  or  316  &  159 


349  &  159 


350  &  159 


Corres   &  159 


346  &  1 59 


347  &  159 


Corres.  &  159 


304  &  1 59 


304  &  159 


304-A  &  159 


405  &  159 


105 


105 


545 


110 


130 


545 


110 


130 


200 


200 


585 


MDL 


MDL 


MOF 


MEF 


MGF 


MOF 


MEF 


MGF 


CJM 


CJM 


CPM 


702  &  159  or  704  & 
159. 

702  &  1 59  or  704  & 
159. 

701  &  159   


Corres.  &  159 


304  &  159 


304A  &  159 


200  \  CJM 


75 


45 


170 


90 


65 


65 


1 


CCM 


CAM 


CHM 


CEM 


CSB 


CCB 


Federal  Communications  Commission, 

Media   Services,    P,0    Box   358350. 

burgh.  PA  15251-5350 
Feaerai  Communications  Commission, 

Media   Services.    P.O.    Box   358350, 

burgh.  PA  15251-5350 


Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh, 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 


Communications 
Services,   P  O, 
PA  15251-5200 

Communications 
Services.   P.O 
PA  15251-5200 

Communications 
Services,   P.O. 
PA  15251-5200 

Communications 
Services,    P.O. 
PA  15251-5185 

Communications 
Services.   P.O. 
PA  15251-5185, 

Communications 
Services.   P  O 
PA  15251-5185. 


Commission. 
Box   358200. 

Commission, 
Box   358200, 

Commission, 
Box   358200, 

Commission, 
Box   358185. 

Commission, 
Box   358185, 

Commission, 
Box    358185. 


Federal  Communications  Commission, 

Media  Services.   PO    Box  358155. 

burgh.  PA  15251-5155, 
Federal  Communications  Commission, 

Media   Services,    P.O    Box   356155, 

burgh,  PA  15251-5155 
Feaerai  Communications  Commission, 

Media   Services,    PO    Box   358155, 

burgh,  PA  15251-5155 
Federal  Communications  Commission. 

Media  Services.   PO    Box   358155. 

Durgh,  PA  15251-5155 


Mass 

Pirts- 

Mass 
Pirs- 


Mass 

PCs- 
Mass 

Pitts- 
Mass 

Pitis- 

Mass 

Pirts- 

Mass 

Pi-S- 

Mass 

Pins- 


Mass 

Pirs- 

Mass 

PiTtS- 

Mass 
Pcs- 

Mass 
Pirs- 


Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 


Communications 
Services,  P  O. 
PA  15251-5155 

Communications 
Services.   P  O. 
PA  15261-5155 

Communications 
Services.    P  O, 
PA  15251-5155 

Communications 
■Services.  P  O, 
PA  15251-5155 


Commission.  Mass 

Box   358155.  Pirs- 

Commission,  Mass 

Box   358155.  Pirs- 

Commission.  Mass 

Box    358155,  Pitts- 

Commission,  Mass 

Box   358155,  PCs- 


Federal  Communications  Commission,  Mass 
Media  Services.  P  O.  Box  358155.  Pitts- 
burgh. PA  15251-5155 

Federal  Communications  Commission,  Mass 
Media  Services,  P.O.  Box  358155.  Pitts- 
burgh. PA  15251-5155 


5.  Section  1.1105  is  revised  to  read  as  t'ollows: 
§  1.1105    Schedule  of  charges  for  applications  and  other  filings  in  the  common  carrier  services. 


Action 


FCC  Form  No. 


Fee 

amount 


Payment 
type  code 


Address 


I.  All  Common  Carrier  Services: 

a.    Heanng    (Comparative    New    or 
Modifications). 


Corres.  &  159 


8,640 


BHZ 


Federal  Communications  Commission,  Com- 
mon Carrier.  P  O.  Box  358120,  Pittsburgh, 
PA  15251-5120 
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Action 


FCC  Form  No. 


b.  Developmental    Authority    (Same  i    

ctiarge  as  regular  authority  in  serv-  | 

ice  unless  otherwise  indicated).        | 

c.  Formal  Complaints  Corres.  &  159 


2.  Domestic  214  Applications: 

a.  Domestic  Cable  Constructions 


b.  Other  WriHen 


3.  Telephone  Equipment  Registration 


4.  Tariff  Filings: 

a.  Filing  Fees 


b.  Special  Permission  Filing  (per  fil- 
ing) (waiver  of  any  rule  in  Par!  61 
of  the  Commission's  Rules). 

c.  Waiver  of  Pan  69  Tariff  Rules   


5.  Accounting  and  Audits: 
a.  Filed  Audit  


b.  Review  of  Attest  Audit 


c.    Review   of    Depreciation    Update 
Study. 

(i)  Single  State  


Corres.  &  159 


Corres.  &  159 


730  &  1  59 


Corres.  &  159 


Corres.  &  159 


Corres.  &  159 


Corres.  &  159 


Corres,  &  159 


Corres.  &  159 


(ii)  Each  Additional  State Corres.  &  159 


d.    Interpretation    of   Accoung    Rules  [  Corres.  &  159 
(per  request).  \ 


e.  Petition  for  Waiver  (per  petition) 
Waiver  of  Part  69  Tariff  Rules  & 
Part  32  Accounting  Rules,  Part  35 
Separation  Rules,  Part  43  Report- 
ing Requirments  Part  64  Allocation 
of  Costs  Rules,  Part  65  Rate  of 
Return  &  Rate  Base  Rules. 


Corres.  &  159 


Fee 
amount 


155 

780 
780 
200 

630 
630 
630 

79.610 

43,455 


Payment 
type  code 


6,440 

BKA 

• 

870 

CVA 

3,690 

BCA 

5,960 

BEA 

CIZ 

CUT 

CUT 
CJQ 

CQK 
CQK 

CQK 

BMA 
BLA 


6.  Section  1.1106  is  revised  to  read  as  follows: 
§  1.1106    Schedule  of  charges  for  applications  and  other  filings  in  the  cable  services. 


Address 


Federal  Communications  Commission,  Corrv 
mon  Carrier,  P.O.  Box  358120,  Pittsburgh, 
PA  15251-5120. 


Federal  Communications 
mon  Carrier,  Domestic 
358145,  Pittsburgh,  PA 

Federal  Communications 
mon  Carrier,  Network 
358145,  Pittsburgh,  PA 

Federal  Communications 
mon  Carrier  Network 
358145,  Pittsburgh.  PA 


Commission.  Conn- 
Services,  P.O.  Box 
15251-5145. 
Commission,  Com- 
Services,  P.O.  Box 
15251-5145. 
Commission,  Com- 
Services,  P.O.  Box 
15251-5145. 


Federal  Communications  Commission,  Tariff 

Filing,   P.O.    Box  358150,   Pittsburgh,   PA 

15251-5150. 
Federal  Communications  Commission,  Tariff 

Filing,    P.O.    Box   358150,    Pittsburgh,    PA 

15251-5150. 
Federal  Communications  Commission,  Tariff 

Filing,    P.O.    Box   358150,    Pittsburgh,    PA 

15251-5150. 

Federal  Communications  Commission,  Ac- 
counting and  Audits,  P.O.  Box  358340, 
Pittsburgh,  PA  15251-5340. 

Federal  Communications  Commission,  Ac- 
counting and  Audits,  P.O.  Box  358340, 
Pittsburgh,  PA  15251-5340. 


Federal  Communications  Commission,  Ac- 
counting and  Audits,  P.O.  Box  358140, 
Pittsburgh,  PA  15251-5340. 

Federal  Communications  Commission,  Ac- 
counting and  Audits,  P.O.  Box  358140, 
Pittsburgh,  PA  15251-5140. 

Federal  Communications  Commission,  Ac- 
counting and  Audits,  P.O.  Box  358140, 
Pittsburgh,  PA  15251-5140. 

Federal  Communication  Commission,  Ac- 
counting and  Audits,  Common  Carrier, 
P.O.  Box  358140,  Pittsburgh,  PA  15251- 
5140. 


Action 


Cable  Television  Services: 

a.  CARS  Construction  Permit 


b.  CARS  Modification 


c.  CARS  License  Renewal  .... 

d.  CARS  License  Agreement 


FCC  Form  No. 


327  &  159 
327  &  1 59 
327  &  159 
327  &  159 


Fee 
amount 


200 


200 


200 


200 


Payment 
type  code 


TIC 


TIC 


TIC 


TIC 


Address 


Federal  Communications  Commission,  Cable 
Services  Bureau,  P.O.  Box  358205,  Pitts- 
burgh, PA  15251-5205. 

Federal  Communications  Commission,  Cable 
Services  Bureau,  P.O.  Box  358205,  Pitts- 
burgh, PA  15251-5205. 

Federal  Communications  Commission,  Cable 
Services  Bureau,  P.O.  Box  358205,  Pitts- 
burgh, PA  15251-5205. 

Federal  Communications  Commission,  Cable 
Services  Bureau,  P.O.  Box  358205,  Pitts- 
burgh, PA  15251-5205. 
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Action 

FCC  Form  No. 

Fee            Payment 
amount     '  type  code 

Address 

e  CARS  Transfer  of  Control 

327  &  159    

200 
130 

TIC 
jar. 

Federal  Communications  Commission,  Cable 
Services  Bureau.  P.O.  Box  358205.  Pitts- 
burgh, PA  15251-5205, 

Federal  Conrnunicatton^  Cnmmi<;<;tnn    Pahip 

f.  Special  Temporary  Authorization  

g.  Cable  Special  Relief  Petition 

h   76.12  Registration  Statement  19   

Corres.  &  159  

Corres.  &  159  

1,010      TOP, 

Services  Bureau.  P  0.  Box  358205,  Pitts- 
burgh, PA  15251-5205, 

Corres.  &  159  

45 

45 

45 

195 

TAC 
TAC 
TAC 
TPC 

Services  Bureau,  P,0    Box  358205,   Pitts- 
burgh, PA  15251-5205 

i.  Aeronautical  Frequency  Usage  Notifica- 
tion 20. 

j.  Aeronautical  Frequency  Usage  Waiver 

Corres.  &  159  

Services  Bureau,  P,0,   Box  358205,  Pitts- 
burgh. PA  15251-5205 
Federal  ComrnLjntcation«^  Commi<;<;rr)n    Pa*^ip 

Corres.  &  159  

Services  Bureau,  P,0    Box  358205,  Pitts- 
burgh, PA  15251-5205, 
Federal  Comrnunications  Cornrnr«;<;ir>n    Cahip 

k.  Pole  Attachment  Complaint  

Corres.  &  159  

Services  Bureau,  P.O    Box  358205,  Pitts- 
burgh. PA  15251-5205, 
Federal  Cornmunications  Cornmitimrin    Cahip 

Services  Bureau.  P.O.  Box  358205,  Pitts- 
burgh. PA  15251-5205 

7.  Section  1.1107  is  revised  to  read  as  follows: 
§  1.1107    Schedule  of  charges  for  applications  and  other  filings  in  the  international  services. 


Action 

FCC  Form  No. 

Fee         i    Payment 
amount        type  code 

Address 

1.  International  Fixed  Public  Radio  (Public  & 
Control  Stations): 
a.  Initial  Construction  Permit  (per  station) 

407  &  159   

655 
655 

475 
475 
240 
240 

1,665 

1,310 

12.975 

780 

CSN 
CSN 
CON 
CON 
CKN 
CKN 

BIT 

CXT 
BJT 
CUT 

Federal  Communications  Commission    Inter- 

b. Assignment  or  Transfer  (per  applica- 
tion).                  ^ 

c.  Renewal  (per  license) 

702  &  159  or  704  & 
159. 

405  &  159   

national  Bureau— Fixed  Public  Radio.  P  0 
Box  358160.  Pittsburgh,  PA  15251-5160 

Federal  Communications  Commission.  Inter- 
national Bureau— Fixed  Public  Radio,  P  0 
Box  358160.  Pittsburgh,  PA  15251-5160 

Federal  Communications  Commission    inter- 

d. Modification  (per  station)  

403  &  159   

national  Bureau— Fixed  Public  Radio,  P  0 
Box  358160.  Pittsburgh,  PA  15251-5160 
Federal  Communications  Commission    inter- 

e.  Extension  of  Construction  Authonza- 

701  &  159   

national  Bureau — Fixed  Public  Radio,  P  0 
Box  358160,  Pittsburgh.  PA  15251-5160 
Federal  Communications  Commission    In'er- 

tlon  (per  station). 

f.   Special   Temporary   Authority   or   Re- 
quest for  Waiver  (per  request). 

2.  Section  214  Applications: 

a.  Overseas  Cable  Construction  

Corres.  &  159  

nationa!  Bureau — Fixeo  Public  Radio,  P  0 
Box  358160.  Pittsburgh.  PA  15251-5160 
Federal  Communications  Commission    inter- 

Corrs. &  159  

national  Bureau — Fixed  Public  Raaio,  P  0, 
Box  358160,  Pittsburgh.  PA  15251-5160 

Federal  Communications  Commission    Inter- 

b. Cable  Landing  License: 

(i)  Common  Carrier  

Corres.  &  159 

national         Bureau — Telecommunications. 
P,0.   Box   358115.   Pittsburgh.   PA-  15251- 
5115. 

Federal  Communications  Commission    inter- 

(li) Non-Common  Carner  

Corres.  &  159  

national          Bureau — Telecommunications, 
P.O.   Box   358115.   PittiSburgh.   PA   15251- 
5115. 
Federal  Communications  Commission    Inter- 

c. All  other  International  214  Applications 

Corres  &  159  

national         Bureau — Telecommunications, 
P.O.   Box   358115.   Pittsburgh.   PA   15251- 
5115. 
Federal  Communications  Commission    In'er- 

national          Bureau — Telecommunications. 
P.O.   Box  358115,   Pittsburgh.   PA   15251- 
5115, 
Federal  Communications  Commission,  Inter- 

d. Special  Temporary  Authority  (all  serv- 

Corres.  &  159 

780 

CUT 

ices). 

national         Bureau — Telecommunications, 
P.O.   Box   358115,   Pittsburgh,   PA   15251- 
5115. 
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Action 


FCC  Form  No. 


e.  Assignments  or  Transfers  (al:  services)      Corres.  &  159 


3.  Fixed  Satellite  TransmiL'Receive  Earth  Sta- 
tions: 
a.  Initial  Application  (per  station)  


b.  Modification  of  License  (per  station)  .... 


c.  Assignment  or  Transfer: 
(i)  First  Station  


(ii)  Each  Additional  Station 


d.  Renewal  of  License  (per  station) 


312  &  Schedule  B  & 
159. 

312  &  Schedule  B  & 
159. 


312  &  Schedule  A  & 
159. 

Schedule  A  &  159  .... 


Fee 
amount 


780 


405  &  159 


e.  Special  Temporary  Authority  or  Waiver  !  Corres.  &  159 
of  Prior  Construction  Authorization  (per 
request). 

f.  Amendment    of    Pending    Application 
(per  station). 


g.  Extension  of  Construction  Permit  (per 
station). 

4.  Fixed  Satellite  Transmit/Receive  Earth  Sta- 
tions (2  meters  or  less  operating  in  the  4/ 
6GHz  frequency  band): 
a.  Lead  Application 


b.  Routine  Application  (per  station)  

c.  Modification  of  License  (per  station) 

d.  Assignment  or  Transfer 


312  &  Schedule  B  & 
159. 


701  &  159 


(i)  First  Station. 

(li)  Each  Additional  Station 


e.  Renewal  of  License  (per  station) 


f.  Special  Temporary  Authority  or  Waiver 
of  Prior  Construction  Authorization  (per 
request). 

g.  Amendment  of  Pending  Application 
(per  station). 

h.  Extension  of  Construction  Permit 


312  &  Schedule  B  & 
159. 

312  &  Schedule  B& 
159. 

312  &  Schedule  B  & 

159. 

312  &  Schedule  A 
&159. 


Attachment  to  312  & 
Schedule  A. 


405  &  159 


Corres,  &  159 


5.  Receive  Only  Earth  Stations: 

a.  Initial  Application  for  Registration  for 
Regulation  or  License  (per  station). 

b.  Modification  of  License  or  Registration 
(per  station), 

c.  Assignment  or  Transfer: 

(i)  First  Station  


312  &  Schedule  B  & 
159. 

701  &  159  


312  &  Schedule  B 
&159. 

312  &  Schedule  B& 
159. 


312  &  Schedule  A  & 
159. 


1.950 
135 

385 
130 
135 
135 
135 
135 


4,320 

45 

135 

135 

45 
135 
135 
135 
135 

295 
135 

135 


Payment 
type  code 


CUT 


BAX 
CGX 

CNX 
CFX 
CEX 
CEX 
CGX 
CGX 


BDS 
CAS 
CGS 
CNS 

CAS 
CGS 
CGS 
CGS 
CGS 

CMO 
CGO 

CNO 


Address 


Federal  Communications  Commission,  Inter- 
national Bureau — Telecommunications, 
P.O.  Box  358115,  Pittsburgh.  PA  15251- 
5115. 


Federal  Communications  Commission,  Inter- 
national Bureau — Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Inter- 
national Bureau — Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 


Federal  Communications 
national  Bureau — Earth 
358160,  Pittsburgh,  PA 

Federal  Communications 
national  Bureau — Earth 
358160,  Pittsburgh,  PA 

Federal  Communications 
national  Bureau — Earth 
358160,  Pittsburgh,  PA 

Federal  Communications 
national  Bureau — Earth 
358160,  Pittsburgh,  PA 

Federal  Communications 
national  Bureau — Earth 
358160,  Pittsburgh,  PA 

Federal  Communications 
national  Bureau — Earth 
358160,  Pittsburgh,  PA 


Commission,  Inter- 
Stations,  P.O.  Box 
15251-5160. 
Commission,  Inter- 
Stations,  P.O.  Box 
15251-5160. 
Commission,  Inter- 
Stations,  P.O.  Box 
15251-5160. 
Commission,  Inter- 
Stations,  P.O.  Box 
15251-5160. 
Commission,  Inter- 
Stations,  P.O.  Box 
15251-5160. 
Commission,  Inter- 
Stations,  P.O.  Box 
15251-5160. 


Federal  Communications 
national  Bureau — Earth 
358160,  Pittsburgh,  PA 

Federal  Communications 
national  Bureau — Earth 
358160,  Pittsburgh,  PA 

Federal  Communications 
national  Bureau — Earth 
358160,  Pittsburgh,  PA 

Federal  Communications 
national  Bureau — Earth 
358160,  Pittsburgh,  PA 

Federal  Communications 
national  Bureau — Earth 
358160,  Pittsburgh,  PA 

Federal  Communications 
national  Bureau — Earth 
358160.  Pittsburgh,  PA 

Federal  Communications 
national  Bureau — Earth 
358160,  Pittsburgh,  PA 

Federal  Communications 
national  Bureau-^Earth 
358160,  Pittsburgh,  PA 

Federal  Communications 
national  Bureau — Earth 
358160,  Pittsburgh,  PA 


Commission,  Inter- 
Stations,  P.O.  Box 
15251-5160. 
Commission,  Inter- 
Stations,  P.O.  Box 
15251-5160. 
Commission,  Inter- 
Stations,  P.O.  Box 
15251-5160. 
Commission,  Inter- 
Stations.  P.O.  Box 
15251-5160. 

Commission,  Inter- 
Stations.  P.O.  Box 
15251-5160. 
Commission.  Inter- 
Statlons,  P.O.  Box 
15251-5160. 
Commission,  Inter- 
Stations,  P.O.  Box 
15251-5160. 
Commission,  Inter- 
Stations,  P.O.  Box 
15251-5160. 
Commission,  Inter- 
Stations,  P.O.  Box 
15251-5160. 


Federal  Communications  Commission,  Inter- 
national Bureau— Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Inter- 
national Bureau — Earth  Stations,  P.O.  Box 
358160.  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Inter- 
national Bureau — Earth  Stations,  P.O.  Box 
358160,  Pittsburgh.  PA  15251-5160 
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Action 


FCC  Form  No, 


Fee 

amount 


Payment 
type  code 


Address 


(ii)  Each  Additional  Station 


d.  Renewal  of  License  (per  station) 


e.  Amendment    ot    Pending    Application 
(per  station). 

f.  Extension  of  Construction  Pefmit  (per 
station). 

g.  Waivers  (per  request) 


6.  Fixed  Satellite  Very  Small  Aperture  Termi- 
nal (VSAT)  Systems. 
a.  Initial  Application  (per  system)  


d.  Modification  of  License  (per  system) 


c.  Assignment  or  Transfer  of  System 


d.  Renewal  of  License  (per  system) 


e.  Special  Temporary  Authority  or  Waiver 
of  Prior  Construction  Authorization  (per 
request). 

f.  Amendment  of  Pending  Application 
(per  system). 

g.  Extension  of  Construction  Permit  (per 
system). 

7.  Mobile  Satellite  Earth  stations,: 

a.  Initial  Application  of  Blanket  Authonza- 
tion. 

b.  Initial  Application  for  Individual  Earth 
Station. 

c.  Modification  of  License  (per  system)   ... 


d.  Assignment  of  Transfer  (per  system) 


e.  Renewal  of  License  (per  system) 


f.  Special  Temporary  Authority  of  Waiver 
.of  Prior  Construction  Authorization  (per 

request). 

g.  Amendment    of    Pending    Application 
(per  system). 

h.  Extension  of  Construction  Permit  (per 
system). 

8.  Radio  Determination  Satellite  Earth  Station: 

a.  Initial  Application  of  Blanket  Authoriza- 
tion. 

b.  Initial  Application  for  Individual  Earth 
Station. 

c.  Modification  of  License  (per  system)  ... 


Attachment  to  312  & 
Schedule  A. 

405  &  159  


312  &  Schedule  B  & 
159. 

701  &  159   


Corres.  &  159 


312  &  Schedule  B  & 
159. 

312  &  Schedule  B  & 
159. 

312  &  Schedule  A  & 
159. 

405  &  159  


Corres.  &  159 


312  &  Schedule  B  & 
159. 

701  &  159   


312  &  Schedule  B  & 
159. 

312  &  Schedule  B  & 
159. 

312  &  Schedule  B  & 
159. 

312  &  Schedule  A  & 
159. 

405  &  159  


Corres.  &  159 


312  &  Schedule  B  & 
159. 

701  &  159  


312  &  Schedule  B  & 
159. 

312  &  Schedule  B  & 
159. 


312  &  Schedule  B  & 
159. 


130     CFO  i  Federal  Communications  Commission, 

national  Bureau — Earth  Stations,  P  O 
358160,  Pittsburgh,  PA  15251-5160. 

135     CGO  Federal  Communications  Commission, 

national  Bureau — Earth  stations,  P  O 
358160,  Pittsburgh,  PA  15251-5160 

135     CGO  Federal  Communications  Commission, 

national  Bureau — Earth  stations.  P  O 
358160,  Pittsburgh,  PA  15251-5160 

135     CGO  Federal  Communications  Commission, 

national  Bureau — Earth  stations,  P  O 
358160,  Pittsburgh,  PA  15251-5160 

135     CGO  Federal  Communications  Commission, 

national  Bureau — Earth  stations,  P  O 
358160,  Pittsburgh,  PA  15251-5160 


7,200    BGV  Federal  Communications  Commission, 

national  Bureau — Earth  stations,  P  O 
358160,  Pittsburgh,  PA  15251-5160. 

135    CGV  Federal  Communications  Commission, 

national  Bureau — Earth  stations,  P  O 
358160,  Pittsburgh,  PA  15251-5160 
1.925     CZV  Federal  Communications  Commission, 

national  Bureau — Earth  stations,  P  O 
358160,  Pittsburgh,  PA  15251-5160 

135     CGV  Federal  Communications  Commission, 

national  Bureau — Earth  stations,  P.O 
358160,  Pittsburgh,  PA  15251-5160 

135     CGV  Federal  Communications  Commission, 

national  Bureau — Earth  stations,  P.O 
358160,  Pittsburgh,  PA  15251-5160 

135     CGV  j  Federal  Communications  Commission, 

national  Bureau — Earth  stations,  P  O 
I      358160,  Pittsburgh,  PA  15251-5160 

135     CGV  i  Federal  Communications  Commission, 

national  Bureau — Earth  stations,  P  O 
358160,  Pittsburgh,  PA  15251-5160 

7,200     BGB  Federal  Communications 

national  Bureau — Earth 
358160,  Pittsburgh,  PA 
1,730     CYB  Federal  Communications 

national  Bureau — Earth 
358160,  Pittsburgh,  PA 
135     CGB  i  Federal  Communications 

national  Bureau — Earth 
358160,  Pittsburgh,  PA 
1.925     CZB  Federal  Communications 

national  Bureau — Earth 
358160,  Pittsburgh,  PA 
135     CGB  Federal  Communications 

national  Bureau — Earth 
358160.  Pittsburgh,  PA 
135     CGB  Federal  Communications 

national  Bureau — Earth 
358160,  Pittsburgh,  PA 
135     CGB  Federal  Communications 

national  Bureau — Earth 
358160,  Pittsburgh,  PA 
135     CGB  Federal  Communications 

national  Bureau — Earth 
358160,  Pittsburgh,  PA 

7,200    BGH  Federal  Communications 

national  Bureau — Earth 

358160,  Pittsburgh,  PA 
1,730     CYH  Federal  Communications 

national  Bureau — Earth 

358160,  Pittsburgh,  PA 
135     CGH  Federal  Communications 

national  Bureau — Earth 

358160.  Pittsburgh,  PA 


Inter- 
Box 

Inter- 
Box 

Inter- 
Box 

Inier- 
Box 

Inter- 
Box 


Inter- 
Box 

Inter- 
Box 

Inter- 
Box 

Inter- 
Box 

Inter- 
Box 

Inter- 
Box 

Inter- 
Box 


Commission.   Inier- 
stations,  P.O    Box 
15251-5160. 
Commission,   Inter- 
stations,  P  O    Box 
15251-5160 
Commission,  Inter- 
stations,  PO    Box 
15251-5160 
Commission,   Inter- 
stations,  P  0    Box 
15251-5160. 
Commission,  Inter- 
stations,  P  O   Box 
15251-5160 
Commission.  Inter- 
stations,  P.O    Box 
15251-5160 
Commission,   Inter- 
stations,  P  O.  Box 
15251-5160 
Commission,   Inter- 
Stations,  P.O    Box 
15251-5160 

Commission,  Inter- 
Stations,  P  O  Box 
15251-5160 
Commission,  Inter- 
Stations,  P.O.  Box 
15251-5160. 
Commission.  Inter- 
Stations,  P  O  Box 
15251-5160 
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Action 


d.  Assignments  or  Transfer  (per  system) 


e.  Renewal  of  License  (per  system) 


f.  Special  Temporary  Authority  or  Waiver 
of  Prior  Construction  Authorization  (per 
request). 

g.  Amendment  of  Pending  Application 
(per  system). 

h.  Extension  of  Construction  Permit  (per 
system). 

9.  Space  Stations  (Geostationary): 

a.  Application  for  Authority  to  Launch  & 
Operate 
(i)  Initial  Application  


(ii)  Replacement  Satellite 


b.  Assignment  or  Transfer  (per  satellite) 


c.  Modification 


d.  Special  Temporary  Authority  (per  re- 
quest). 

e.  Amendment  of  Pending  Application 
(per  request). 

10.  Space  Stations  (Low-Earth  Orbit  Satellite 
Systems): 

a.  Application  for  Authority  to  Launch  and 
Operate  (per  system  of  technically 
identical  satellites). 

b.  Assignment  or  Transfer  (per  request)  .. 


c.  Modification  (per  request) 


d.  Special  Temporary  Authority  (per  re- 
quest). 

e.  Amendment    of    Pending    Application 
(per  request). 

1 1 .  Direct  Broadcast  Satellites: 

a.  Authorization   to   Construct  or   Major 
Modification  (per  request). 

b.  Constaiction  Permit  and  Laurx;h  Au- 
thority (per  request). 

c.  License  to  Operate  (per  request)  


d.  Special  Temporary  Authonty  (per  re- 
quest). 

e.  Hearing  (New  and  Major/Minor 
change,  comparative  construction  per- 
mit hearings;  comparative  license  re- 
newal hearings  (per  request). 

12.  International  Broadcast  Stations: 


FCC  Form  No. 


3 1 2  &  Schedule  A  & 
159. 

405  &  159  


Corres.  &  159 


312  &  Schedule  B  & 

159. 

701  &  159  


312  &  159 


312  &  159 


312  &  Schedule  A  & 
159. 

312  &  159  


Fee 
amount 


1,925 


135 


135 


135 


135 


Corres.  &  159 


312  &  Schedule  B  & 
159. 


312  &  159  .... 
312  &  159  .... 
312  &  159  .... 
Corres.  &  159 
312  &  159  .... 

Corres.  &  159 
Corres.  &  159 
Corres.  &  159 
Corres.  &  159 
Corres.  &  159 


89.460 

89,460 

6,390 

6,390 

640 


Payment 
type  code 


CZH 


CGH 


CGH 


CGH 


CGH 


BNY 


BNY 


BFY 


BFY 


CRY 


1 ,280     CWY 


308,105 

8,810 

22,010 

2,205 

4,405 

2,600 

25,190 

725 

130 

8,640 


CLW 


CZW 


CGW 


CXW 


CAW 


MTD 


MXD 


MPD 


MGD 


MWD 


Address 


Federal  Communications 
national  Bureau — Earth 
358160,  Pittsburgh,  PA 

Federal  Communications 
national  Bureau — Earth 
358160,  Pittsburgh,  PA 

Federal  Communications 
national  Bureau — Earth 
358160,  Pittsburgh,  PA 

Federal  Communications 
national  Bureau — Earth 
358160,  Pittsburgh,  PA 

Federal  Communications 
national  Bureau — Earth 
358160,  Pittsburgh.  PA 


Commission,  Inter- 
Stations,  P.O.  Box 
15251-5160. 
Commission,  Inter- 
Stations,  P.O.  Box 
15251-5160. 
Commission.  Inter- 
Stations,  P.O.  Box 
15251-5160. 
Commission,  Inter- 
Stations,  P.O.  Box 
15251-5160. 
Commission,  Inter- 
Stations.  P.O.  Box 
15251-5160. 


Federal  Communications  Commission,  Inter- 
national Bureau — Satellites,  P.O.  Box 
358210,  Pittsburgh,  PA  15251-5210. 

Federal  Communications  Commission,  Inter- 
national Bureau — Satellites,  P.O.  Box 
358210,  Pittsburgh,  PA  15251-5210. 

Federal  Communications  Commission,  Inter- 
national Bureau — Satellites.  P.O.  Box 
358210.  Pittsburgh,  PA  15251-5210. 

Federal  Communications  Commission,  Inter- 
national Bureau — Satellites.  P.O.  Box 
358210,  Pittsburgh.  PA  15251-5210. 

Federal  Communications  Commission,  Inter- 
national Bureau — Satellites,  P.O.  Box 
358210,  Pittsburgh.  PA  15251-5210. 

Federal  Communications  Commission.  Inter- 
national Bureau — Satellites.  P.O.  Box 
358210,  Pittsburgh.  PA  15251-5210. 


Federal  Communications  Commission.  Inter- 
national Bureau — Satellites,  P.O.  Box 
358210,  Pittsburgh,  PA  15251-5210. 

Federal  Communications  Commission,  Inter- 
national Bureau — Satellites.  P.O.  Box 
358210,  Pittsburgh,  PA  15251-5210. 

Federal  Communications  Commission,  Inter- 
national Bureau — Satellites,  P.O.  Box 
358210,  Pittsburgh,  PA  15251-5210. 

Federal  Communications  Commission,  Inter- 
national Bureau — Satellites,  P.O.  Box 
358210.  Pittsburgh.  PA  15251-5210. 

Federal  Communications  Commission,  Inter- 
national Bureau — Satellites,  P.O.  Box 
358210,  Pittsburgh,  PA  15251-5210. 

Federal  Communications  Commission,  Inter- 
national Bureau — Satellites,  P.O.  Box 
358210.  Pittsburgh.  PA  15251-5210. 

Fejderal  Communications  Commission,  Inter- 
national Bureau— Satellites.  P.O.  Box 
358210.  Pittsburgh,  PA  15251-5210. 

Federal  Communications  Commission,  Inter- 
national Bureau — Satellites,  P.O.  Box 
358210,  Pittsburgh,  PA  15251-5210. 

Federal  Communications  Commission,  Inter- 
national Bureau — Satellites.  P.O.  Box 
358210.  Pittsburgh,  PA  15251-5210. 

Federal  Communications  Commission.  Inter- 
national Bureau,  P.O.  Box  358170,  Pitts- 
burgh, PA  15251-5170. 
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a.  New  Station  &  Facilities  Change  Con- 
struction Permit  (per  applications). 

b.  New  License  (per  application) 


c.  License  Renewal  (per  application) 


d.  License    Assignment   or   Transfer   of 
Control  (per  station  license). 

e.  Frequency  Assignment  &  Coordination 
(per  frequency  hour). 

f.  Special  Temporary  Authorization   (per 
application). 

13.   Permit  to   Deliver   Programs  to  Foreign 
Broadcast  Stations  (per  application): 
a.  Commercial  Television  Stations  


b.  Commercial  AM  or  FM  Radio  Stations 


14.  Recognized  Pnvate  Operating  Status  (per 
application). 


FCC  Form  No. 


Fee 

amount 


309  &  159 


310  &  159 


311  &  159 


314  &  159  or  315  & 
159  or  316  &  159. 

Corres.  &  159 


Corres.  &  159 


308  &  159 


308  &  159 


Corres.  &  159 


75 


75 


Payment 
type  code 


Address 


.180 

MSN 

495 

MNN 

125 

MFN 

80 

MCN 

45 

MAN 

130 

MGN 

MBT 


MBR 
780     CUG 


Federal  Communications 
national  Bureau,  P.O. 
burgh,  PA  15251-5175. 

Federal  Communications 
national  Bureau,  P.O. 
burgh,  PA  15251-5175 

Federal  Communications 
national  Bureau,   P.O 
burgh.  PA  15251-5175 

Federal  Communications 
national  Bureau,  P  O. 
burgh,  PA  15251-5175. 

Federal  Communications 
national  Bureau,  P.O 
burgh.  PA  15251-5175 

Federal  Communications 
national   Bureau.   P.O 
burgh,  PA  15251-5175. 

Federal  Communications 
national  Bureau,  P.O 
burgh,  PA  15251-5175 

Federal  Communications 
national  Bureau.  P  O 
burgh,  PA  15251-5175 

Federal  Communications 
national  Bureau,  P  O. 
burgh.  PA  15251-5115 


Commission. 
Box   358175. 

Commission, 
Box   358175. 

Commission. 
Box   358175. 

Commission, 
Box   358175, 

Commission. 
Box  358175, 

Commission, 
Box  358 V5, 


Commission, 
Box   358175, 


Inter- 
Pirts- 

Inter- 
Pitts- 

Inter- 
Pitts- 

Inter- 

PltTS- 

Inter- 
Pitts- 

Inter- 
Pitis- 


Inter- 
Pitts- 


Commission.  Inter- 
Box   358175.   PiTts- 


Commission. 
Box  358115, 


Inter- 
Prtts- 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  36,  54  and  69 

[CC  Docket  Nos.  96-45,  97-160,  DA  98- 
1490] 

Universal  Service  Order;  Protective 
Order  for  Non-Rural  Local  Exchange 
Carriers 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Policy  statement. 

SUMMARY:  This  protective  order  for  non- 
rural  local  exchange  carriers  (LECs)  is 
intended  to  facilitate  and  expedite 
review  of  documents  containing  trade 
secrets  and  commercial  or  financial 
information  submitted  by  a  person  or 
entity  that  are  either  privileged  or 
confidential.  It  reflects  the  manner  in 
which  "Confidential  Information,"  as 
that  term  is  defined  herein,  is  to  be 
treated  in  the  universal  service 
proceeding  to  select  a  mechanism  to 
determine  high  cost  support.  The  Order 
is  not  intended  to  constitute  a  resolution 
of  the  merits  concerning  whether  any 
Confidential  Information  would  be 
released  publicly  by  the  Commission 
upon  a  proper  request. 


DATES:  The  procedures  established  in 
this  Protective  Order  are  effective  as  of 
July  27,  1998. 

ADDRESSES:  Interested  parties  may  file 
comments  with  the  Office  of  Secretary. 
Federal  Communications  Commission, 
Room  222.  1919  M  Street  N.W,, 
Washington,  D,C.  20554.  Comments 
should  reference  CC  Docket  Nos.  96-45, 
97-160  and  DA  98-1490.  Parties  are 
also  asked  to  provide  copies  of 
comments  to  Sheryl  Todd,  Accounting 
Policy  Division,  2100  M  Street,  N.W.. 
Room  8611,  Washington.  D.C.  20554. 
Parties  should  also  send  one  copy  of 
their  comments  to  the  Commission's 
copy  contractor,  International 
Transcription  Service.  1231  20th  Street. 
N.W.,  Washington.  D.C.  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Keller  or  Richard  D.  Smith. 
Accounting  Policy  Division.  Common 
Carrier  Bureau,  at  (202)  418-7400. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Protective  Order 
released  by  the  Commission  on  lulv  27. 
1998,  The'full  text  of  the  Protective 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  St.,  Washington,  DC. 

1.  In  the  Universal  Service  Order.  62 
FR  32862  (June  17,  1997),  the 
Commission  established,  as  one 
criterion  in  developing  a  forward- 
looking  economic  cost  model  to 
determine  universal  service  support. 


that  "all  underlying  data,  formulae, 
computations,  and  software  associated 
with  the  model  should  be  available  to 
all  interested  parties  for  review  and 
comment."  In  an  effort  to  use  the  best 
possible  data  and  increase  the  accuracy 
of  the  models,  both  HAI  and  BCPM  have 
increasingly  relied  upon  software  and 
databases  that  are  confidential.  This 
Protective  Order  has  been  adopted  to 
expedite  the  availability  for  review  of 
the  underlying  confidential  information 
in  the  above-referenced  proceedings  and 
to  establish  the  parameters  for  the  use 
and  treatment  of  such  information,  as 
follows  in  paragraphs  2  through  21: 

2.  Definitions. 

a.  Authorized  Representative.  An 
"Authorized  Representative"  is  limited 
to: 

(1)  Counsel  for  the  Reviewing  Parties 
to  this  proceeding,  including  in-house 
counsel  actively  engaged  in  the  conduct 
of  this  proceeding  and  their  associated 
attorneys,  paralegals,  clerical  staff,  and 
other  employees,  to  the  extent 
reasonably  necessary  to  render 
professional  services  in  this  proceeding 

(2)  Specified  persons,  including 
employees  of  the  Reviewing  Parties, 
requested  by  counsel  to  furnish 
technical  or  other  expert  advice  or 
service  or  otherwise  engaged  to  prepare 
material  for  the  express  purpose  of 
formulating  filings  in  this  proceeding, 
except  that  disclosure  to  persons  in  a 
position  to  use  this  information  for 
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competitive  commercial  or  business 
purposes  shall  be  prohibited. 

(3)  Any  person  designated  by  the 
Commission  in  the  public  interest,  upon 
such  terms  as  the  Commission  may 
deem  proper. 

b.  Commission.  "Commission"  means 
the  Federal  Communications 
Commission  or  any  employee, 
consultant,  or  agent  of  the  Commission 
acting  pursuant  to  and  within  the  scope 
of  their  official  responsibilities  to  the 
Commission. 

c.  Confidential  Information. 
"Confidential  Information"  means  (i) 
information  submitted  to  the 
Commission  by  the  Submitting  Party 
that  has  been  so  designated  by  the 
Submitting  Party  and  which  the 
Submitting  Party  has  determined  in 
good  faith  constitutes  trade  secrets  and 
commercial  or  financial  information 
which  is  privileged  or  confidential 
within  the  meaning  of  Exemption  4  of 
the  Freedom  of  Information  Aet,  5 
U.S.C.  552(b)(4)  and  (ii)  information 
submitted  to  the  Commission  by  the 
Submitting  Party  that  has  been  so 
designated  by  the  Submitting  Party  and 
which  the  Submitting  Party  has 
determined  in  good  faith  falls  within  the 
terms  of  Commission  orders  designating 
the  items  for  treatment  as  Confidential 
Information.  Confidential  Information 
includes  additional  copies  of  notes  and 
information  derived  from  Confidential 
Information. 

d.  Declaration.  "Declaration"  means 
the  Attachment  to  this  Protective  Order. 

e.  Reviewing  Party.  "Reviewing  Party" 
means  a  person  or  entity  participating  in 
this  proceeding  or  considering  in  good 
faith  filing  a  document  in  this 
proceeding. 

f.  Submitting  Party.  "Submitting 
Party"  means  a  person  or  entity  that 
submits  information  for  which  it  seeks 
treatment  as  Confidential  Information 
pursuant  to  this  Protective  Order. 

3.  Claim  of  Confidentiality.  The 
Submitting  Party  may  designate 
information  as  "Confidential 
Information"  consistent  with  the 
definition  of  that  term  as  defined  in  this 
Protective  Order.  The  Commission  may. 
sua  sponte  or  upon  petition,  pursuant  to 
47  CFR  n.459,  0.461,  determine  that  all 
or  part  of  the  information  claimed  as 
"Confidential  Information"  is  not 
entitled  to  such  treatment.  Each  page  or 
relevant  portion  of  any  document  or 
information  furnished  subject  to  the 
terms  of  this  Protective  Order  shall  be 
clearly  identified  as  "Confidential"  bv 
the  Submitting  Party. 

4.  Procedures  for  Claiming 
Information  is  Confidential. 
Confidential  Information  submitted  to 
the  Commission  shall  be  filed  under 


seal  and  shall  bear  on  the  front  page  in 
bold  print,  "CONTAINS  PRIVILEGED 
AND  CONFIDENTIAL 
INFORMATION— DO  NOT  RELEASE." 
Confidential  Information  shall  be 
segregated  by  the  Submitting  Party  from 
all  non-confidential  information 
submitted  to  the  Commission.  To  the 
extent  a  document  contains  both 
Confidential  Information  and  non- 
confidential information,  the  Submitting 
Party  shall  designate  the  specific 
portions  of  the  document  claimed  to 
contain  Confidential  Information  and 
shall,  where  feasible,  also  submit  a 
redacted  version  not  containing 
Confidential  Information. 

5.  Storage  of  Confidential  Information 
at  the  Commission.  The  Secretary  of  the 
Commission  or  other  Commission  staff 
to  whom  Confidential  Information  is 
submitted  shall  place  the  Confidential 
Information  in  a  non-public  file. 
Confidential  Information  shall  be 
segregated  in  the  files  of  the 
Commission,  and  shall  be  withheld 
from  inspection  by  any  person  not 
bound  by  the  terms  of  this  Protective 
Order,  unless  such  Confidential 
Information  is  released  from  the 
restrictions  of  this  Order  either  through 
agreement  of  the  parties,  or  pursuant  to 
the  order  of  the  Commission  or  a  court 
having  jurisdiction.  Notwithstanding 
the  foregoing,  inspection  of  Confidential 
Information  by  parties  other  than 
Commission  staff  shall  occur  pursuant 
to  the  provisions  of  this  Order  and  not 
on  the  premises  of  the  Commission's 
offices. 

6.  Access  to  Confidential  Information. 
Confidential  Information  shall  only  be 
made  available  to  the  Commission  and 
to  Authorized  Representatives  of  the 
Reviewing  Parties.  Before  any 
Authorized  Representative  of  a 
Reviewing  Party  may  obtain  access  to 
Confidential  Information,  such 
Authorized  Representative  must  execute 
the  attached  Declaration.  The  Reviewing 
Party  shall  not  be  deemed,  by  reason  of 
this  Protective  Order,  to  have  waived 
the  opportunity  to  argue  before  the 
Commission  or  any  other  appropriate 
body  that  any  Confidential  Information 
is  not  confidential  or  privileged  in 
nature.  Consultants  or  agents  of  the 
Commission  may  obtain  access  to 
Confidential  Information  only  if  they 
have  signed  a  non-disclosure  agreement 
or  if  they  execute  the  attached 
Declaration. 

7.  An  Authorized  Representative  of  a 
Reviewing  Party  may  disclose 
Confidential  Information  to  other 
Authorized  Representatives,  as  defined 
in  this  Order,  only  after  advising  such 
Authorized  Representatives  of  the  terms 
and  obligations  or  the  Order.  In 


addition,  before  Authorized 
Representatives  may  obtain  access  to 
Confidential  Information,  each 
Authorized  Representative  must  execute 
the  attached  Declaration. 

8.  Inspection  of  Confidential 
Information.  Confidential  Information 
shall  be  maintained  by  the  Submitting 
Party  for  inspection  at  a  location 
designated  by  the  Submitting  Party.  An 
Authorized  Representative  shall  give  the 
Submitting  Party  reasonable  notice  of  its 
intent  to  review  Confidential 
Information.  The  Reviewing  Party  shall 
not  remove  Confidential  Information  or 
copies  thereof  from  the  premises  of  the 
Submitting  Party  without  the 
Submitting  Party's  permission,  and  shall 
comply  with  any  reasonable  terms  that 
the  Submitting  Party  places  upon  the 
removal  of  Confidential  Information, 

9.  Copies  of  Confidential  Information. 
The  Reviewing  Party  must  obtain  the 
permission  and  comply  with  the  terms 
of  the  Submitting  Party  in  obtaining 
copies  of  Confidential  Information.  The 
Submitting  Party  may  charge  a 
reasonable  copying  fee  not  to  exceed 
twenty-five  cents  per  page.  Authorized 
Representatives  may,  upon  obtaining 
the  permission  of  the  Submitting  Party, 
make  additional  copies  of  Confidential 
Information  but  only  to  the  extent 
required  and  solely  for  the  preparation 
and  use  in  this  proceeding.  Subject  to 
any  additional  conditions  imposed  by 
the  Submitting  Party,  Authorized 
Representatives  must  maintain  a  written 
record  of  any  additional  copies  made 
and  provide  this  record  to  the 
Submitting  Party  upon  reasonable 
request.  The  original  copy  and  all  other 
copies  of  the  Confidential  Information 
shall  remain  in  the  care  and  control  of 
Authorized  Representatives  at  all  times. 
Authorized  Representatives  having 
custody  of  any  Confidential  Inform.ation 
shall  keep  the  documents  properly 
secured  at  all  times.  At  the  conclusion 
of  these  proceedings,  the  Reviewing 
Party  shall  return  the  Confidential 
Information  (and  any  copies  thereof)  to 
the  Submitting  Party,  or  shall  destroy 
such  materials  and  notify  the 
Submitting  Party  in  writing  that  it  has 
destroyed  such  materials  in  accordance 
with  this  Order. 

10.  Filing  of  Declaration.  Counsel  for 
Reviewing  Parties  shall  provide  to  the 
Submitting  Party  and  the  Commission  a 
copy  of  the  attached  Declaration  for 
each  Authorized  Representative  within 
five  (5)  business  days  after  the  attached 
Declaration  is  executed,  or  by  any  other 
deadline  that  may  be  prescribed  by  the 
Commission. 

11.  Use  of  Confidential  Information. 
Reviewing  Parties  shall  use  the 
Confidential  Information  only  in  the 
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above-referenced  proceeding  for  the 
purpose  of  reviewing  the  underlying 
information  and  analyzing  the  reliability 
of  the  forward-looking  cost  models 
submitted  in  this  proceeding. 
Confidential  Information  shall  not  be 
used  by  any  person  granted  access 
under  this  Order  for  any  purpose  other 
than  for  use  in  this  proceeding 
(including  any  subsequent 
administrative  or  judicial  review),  shall 
not  be  used  for  competitive  business 
purposes,  and  shall  not  be  used  or 
disclosed  except  in  accordance  with  this 
Order.  This  shall  not  preclude  the  use 
of  any  material  or  information  that  is  in 
the  public  domain  or  has  been 
developed  independently  by  any  other 
person  who  has  not  had  access  to  the 
Confidential  Information  nor  otherwise 
learned  of  its  contents. 

12.  No  patent,  copyright,  trademark  or 
other  intellectual  property  rights  are 
licensed,  granted,  or  otherwise 
transferred  by  this  Order  or  any 
disclosure  hereunder,  except  for  the 
right  to  use  information  in  accordance 
with  this  Order.  Confidential 
Information  shall  at  all  times  remain  the 
property  of  the  Submitting  Party. 
Confidential  Information  that  is 
properly  obtained  by  the  Reviewing 
Party,  however,  may  be  used  to  conduct 
its  own  analyses  using  the  Confidential 
Information.  Moreover,  any  such 
calculations  or  other  analyses  performed 
by  Reviewing  Party  using  Confidential 
Information,  the  outcomes  of  which  do 
not  reveal  protected  information,  shall 
not  be  considered  part  of  the 
Confidential  Information  nor  shall  said 
calculations  and  analyses  be  the 
property  of  the  Submitting  Party. 

13.  Pleadings  Using  Confidential 
Information.  Submitting  Parties  and 
Reviewing  Parties  may,  in  any  pleadings 
that  they  file  in  this  proceeding, 
reference  Confidential  Information,  but 
only  if  they  comply  with  the  following 
procedures: 

a.  Any  portions  of  the  pleadings,  that 
contain  or  disclose  Confidential 
Information  must  be  physically 
segregated  from  the  remainder  of  the 
pleadings  and  filed  under  seal: 

b.  The  portions  containing  or 
disclosing  Confidential  Information 
must  be  covered  by  a  separate  letter 
referencing  this  Protective  Order; 

c.  Each  page  or  portion  of  any  Party's 
filing  that  contains  or  discloses 
Confidential  Information  subject  to  this 
Order  must  be  clearly  marked: 
"Confidential  Information  included 
pursuant  to  Protective  Order,  CC  Docket 
Nos.  96-45;  97-160:"  and 

d.  The  confidential  portion(s)  of  the 
pleading,  to  the  extent  they  are  required 
to  be  served,  shall  be  served  upon  the 


Secretary  of  the  Commission,  the 
Submitting  Party,  and  those  Reviewing 
Parties  that  have  signed  the  attached 
Declaration.  Such  confidential  portions 
shall  be  served  under  seal,  and  shall  not 
be  placed  in  the  Commission's  Public 
File  unless  the  Commission  directs 
othenvise  (with  notice  to  the  Submitting 
Party  and  an  opportunity  to  comment 
on  such  proposed  disclosure)  A 
Submitting  Party  or  a  Reviewing  Party 
filing  a  pleading  containing  Confidential 
Information  shall  also  file  a  redacted 
copy  of  the  pleading  containing  no 
Confidential  Information,  which  copy 
shall  be  placed  in  the  Commission's 
public  files.  A  Submitting  Partv  or  a 
Reviewing  Party  may  provide  courtesy 
copies  of  pleadings  containing 
Confidential  Information  to  Commission 
staff  so  long  as  the  notation  required  by 
subsection  c  of  this  paragraph  is  not 
removed. 

14.  Disclosure.  In  the  event  that  the 
reviewing  Party  desires  to  disclose 
Confidential  Information  to  any  person 
to  whom  disclosure  is  not  authorized  bv 
this  Order  or  wishes  to  include,  use  or 
disclose  the  substance  of  Confidential 
Information  in  testimony  or  exhibits, 
examination  or  cross-examination  on 
the  public  record  of  this  proceeding,  or 
wishes  to  object  to  the  designation  of 
certain  information  or  materials  as 
Confidential  Information.  Reviewing 
Party  will  notify  for  Submitting  Partv.  in 
writing  no  less  than  four  (4)  working 
days  prior  to  making  any  disclosure  or 
objection,  and  identify  with 
particularity  the  Confidential 
Information  it  wishes  to  use  or  disc;lose. 

15.  If  the  Submitting  Party  ob)ects  to 
such  proposed  reclassification  or 
disclosure.  Submitting  Party  shall  notify 
Reviewing  Party,  in  writing,  of  its 
position  and  the  reasons  therefor  no 
more  than  four  (4)  working  days 
subsequent  to  receipt  of  the  notice 
described  above.  Thereafter.  Submitting 
Party  may  request  a  determination  from 
the  Commission  regarding  the  manner 
in  which  the  Commission  should  allow 
Reviewing  Party  to  use  such 
Confidential  Information. 

16.  Dispute  Eesoiution.  The 
Submitting  Party  and  Reviewing  Party 
agree  that  they  will  undertake  good-faith 
negotiations  concerning  the  disclosure 
of  Confidential  Information  if  any  party 
finds  that  the  terms  of  this  Order 
impede  the  balance  between  the  need  to 
protect  the  commercial  interest  in  the 
Confidential  Information  and  the 
requirements  of  the  Commission.  After 
undertaking  such  negotiations,  and 
upon  failing  to  reach  a  mutually 
satisfactory  resolution.  Submitting  Partv 
and  Reviewing  Party  agree  to  seek  the 
assistance  of  Commission's  staff  in 


resolving  the  dispute.  If  there  is  no 
mutually  agreeable  resolution  after 
negotiations  and  conferring  with  the 
staff,  any  party  may  take  the  issue  to  the 
Commission  for  resolution. 

17.  Violations  of  Protective  Order. 
Should  a  Reviewing  Party  that  has 
properly  obtained  access  to  Confidential 
Information  under  this  Protective  Order 
violate  any  of  its  terms,  it  shall 
immediately  convey  that  fact  to  the 
Commission  and  to  the  Submitting 
Party.  Further,  should  such  violation 
consist  of  improper  disclosure  or  use  of 
Confidential  Information,  the  violating 
party  shall  take  all  necessary  steps  to 
remedy  the  improper  disclosure  or  use. 
The  Violating  Party  shall  also 
immediately  notify  the  Commission  and 
the  Submitting  Party,  in  writing,  of  the 
identify  of  each  party  known  or 
reasonably  suspected  to  have  obtained 
the  Confidential  Information  through 
any  such  disclosure.  The  Commission 
retains  its  full  authority  to  fashion 
appropriate  sanctions  for  violations  of 
this  Protective  Order,  including  but  not 
limited  to  suspension  or  disbarment  of 
attorneys  from  practice  before  the 
Commission,  forfeitures,  cease  and 
desist  orders,  and  denial  of  further 
access  to  Confidential  Information  in 
this  or  any  other  Commission 
proceeding.  Nothing  in  this  Protective 
Order  shall  limit  any  other  rights  and 
remedies  available  to  the  Submitting 
Party  at  law  or  equity  against  any  party 
using  Confidential  Information  in  a 
manner  not  authorized  by  this 
Protective  Order. 

18.  Termination  of  Proceeding. 
Within  two  weeks  after  final  resolution 
of  this  proceeding  (which  includes  any 
administrative  or  judicial  appeals). 
Authorized  Representatives  of 
Revievving  Parties  shall  destroy  or 
return  to  the  Submitting  Party  all 
Confidential  Information  as  well  as  all 
copies  and  derivative  materials  made, 
and  shall  certify  in  writing  ser\ed  on 
the  Commission  and  the  Submitting 
Party  that  no  material  whatsoever 
derived  from  such  Confidential 
Information  has  been  retained  by  anv 
person  having  access  thereto,  except 
that  counsel  to  a  Reviewing  Party  may 
retain  two  copies  of  pleadings  submitted 
on  behalf  of  the  Reviewing  Party.  Anv 
Confidential  Information  contained  in 
any  copies  of  pleadings  retained  bv 
counsel  to  a  Reviewing  Party  or  in 
materials  that  have  been  destroyed 
pursuant  to  this  paragraph  shall  be 
protected  from  disclosure  or  use 
indefinitely  in  accordance  with  this 
Protective  Order  unless  such 
Confidential  Information  is  released 
from  the  restrictions  of  this  Order  either 
through  agreement  of  the  parties,  or 
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pursuant  to  the  order  of  the  Commission 
or  a  court  having  jurisdiction. 

19.  \'n  Waivt^r  nf  ConfidentiaUty 
Disclosure  of  Confidential  Information 
as  provided  herein  shall  not  he  deemed 
a  waiver  bv  the  Submitting  Party  of  anv 
privilege  or  entitlement  to  confidential 
treatment  of  such  Confidential 
Information.  Reviewing  Parties,  by 
viewing  these  materials:  (a)  agree  not  to 
assert  anv  such  waiver;  (b|  agree  not  to 
use  information  derived  from  any 
confidential  materials  to  seek  disclosure 
in  any  other  proceeding;  and  (c)  agree 
that  accidental  disclosure  of 
Confidential  Information  shall  not  be 
deemed  a  waiver  of  the  privilege. 

20.  Additional  Rights  Preserved.  The 
entry  of  this  Protective  Order  is  without 
prejudice  to  the  rights  of  the  Submitting 
Partv  to  apply  for  additional  or  different 
protection  where  it  is  deemed  necessary 
or  to  the  rights  of  Reviewing  Parties  to 
request  further  or  renewed  disclosure  of 
Confidential  Information. 

21.  Effect  of  Protective  Order.  This 
Protective  Order  constitutes  an  Order  of 
the  Commission  and  an  agreement 
between  the  Reviewing  Party,  executing 
the  attached  Declaration,  and  the 
Submitting  Part\'. 

Authority:  This  Protective  Order  is  issued 

pursuant  to  se(  ti(ins  4(i)  and  4(j)  of  the 
Communications  Act  as  amended,  47  CS.C 
lS4(i).(il  and  47  CFR  0.457(d). 

List  of  Subjects 

47CFR  54 

L'niversal  Service, 
47  CFR  H9 

Communications  common  t:arriers. 
Federril  (.Communications  Commission. 
James  D,  Schlichting, 
DfputvC.hwf.  Common  Currier  Hureau. 

Attachment 

DECLAR.-\TION 

In  the  Matter  of  Federal-State  Joint 
Board  on  Universal  Service,  Forward- 
Looking  Mechanism  for  High  Cost 
Support  for  ,\'on-Rural  LECs  (CC  Docket 

\os.  9fi-45,  97-160).  I. ,  hereby 

declare  under  penalty  of  perjury  that  I 
have  read  the  Protective  Order  that  has 
been  entered  bv  the  Common  Carrier 
Bureau  in  this  proceeding,  and  that  I 
agree  to  be  bound  by  its  terms 
pertaining  to  the  treatment  of 
Confidential  Information  submitted  bv 
parties  to  this  proceeding.  I  understand 
that  the  Confidential  Information  shall 
not  be  disclosed  to  anyone  except  in 
accordance  with  the  terms  of  the 
Protective  Order  and  shall  he  used  onlv 
for  purposes  of  the  proceedings  in  this 
matter.  I  acknowledge  that  a  violation  of 


the  Protective  Order  is  a  violation  of  an 
order  of  the  Common  Carrier  Bureau.  I 
acknowledge  that  this  Protective  Order 
is  also  a  binding  agreement  with  the 
Submitting  Party. 

(signed) 

(printed  name]     

(representing)   

(title)  

(employer) 

(address)    

(phone)  

(date)  


iFR  Doc.  98-21260  Filed  8-10-98:  8:45  ami 
BILLING  CODE  6712-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1842  and  1853 

Revision  to  the  NASA  FAR  Supplement 
on  Contractor  Performance 
Information 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Interim  rule  adopted  as  final 
with  changes, 

SUMMARY:  This  is  a  final  rule  amending 
the  NASA  FAR  Supplement  (NFS)  to 
implement  FAR  requirement  to  evaluate 
contractor  performance. 

DATES:  This  rule  is  effective  August  11, 
1998. 

ADDRESSES:  Paul  Brundage,  Code  HK, 
NASA  Headquarters,  300  E  Street,  SW. 
Washington,  DC  204,56-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Brundage,  (202)  358-0481. 

SUPPLEMENTARY  INFORMATION: 

Background 

FAR  42.15  requires  that  Federal 
agencies  evaluate  contract  performance 
for  each  contract  in  excess  of  5100,000, 
NASA  received  public  comments  on  the 
interim  rule  published  in  the  Federal 
Register  on  May  21,  1998  (63  FR  27859- 
27860).  As  a  result,  NASA  has  made  the 
final  evaluations  cumulative. 

Impact 

N.AS,A  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  under  the  Regulatory 
Flexibility  Act  (5  U,S.C,  601  et  seq.). 
This  final  rule  does  not  impose  any 
reporting  or  recordkeeping  requirements 
subject  to  the  Paperwork  Reduction  Act. 


Lists  of  Subjects  in  48  CFR  Parts  1842 
and  1833 

Government  procurement, 
Deidre  Lee, 

Associate  Administrator  for  Procurement. 

Accordingly,  the  interim  rule 
published  May  21,  1998  (63  FR  27859) 
amending  48  CFR  parts  1842  and  1853 
is  adopted  as  final  with  the  following 
changes. 

1.  The  authority  citation  for  48  CFR 
Parts  1842  and  1853  continues  to  read 
as  follows: 

Authority:  42  U  S.C.  2473(c)(1). 

PART  1842— CONTRACT 
ADMINISTRATION 

Subpart  1842.15  [Revised] 

2.  Subpart  1842,15  is  revised  to  read 
as  follows: 

Subpart  1842.15 — Contractor 
Performance  Information 

§1842.1501     General. 

Communications  with  contractors  are 
vital  to  improved  performance  and  this 
is  NASA's  primary  objective  in 
evaluating  past  performance.  Other 
objectives  include  providing  data  for 
both  future  source  selections  and  for 
reports  under  NASA's  Contractor 
Performance  Assessment  Program 
(CPAP).  While  the  evaluations  must 
reflect  both  shortcomings  and 
achievements  during  performance,  they 
should  also  elicit  from  the  contractors 
their  views  on  impediments  to 
improved  performance  emanating  from 
the  Government  or  other  sources. 

§  1 842. 1 502    Policy  (NASA  Supplement 
paragraph  (a)). 

(a)  Within  60  days  of  every 
anniversary  of  the  award  of  a  contract 
having  a  term  exceeding  one  year, 
contracting  officers  shall  conduct 
interim  evaluations  of  performance  on 
contracts  subject  to  FAR  subpart  42.15 
and  this  subpart.  On  such  contracts, 
both  an  interim  evaluation  covering  the 
last  period  of  performance  and  a  final 
evaluation  summarizing  all  performance 
shall  be  conducted. 

§  1 842. 1 503    Procedures  (NASA 
Supplement  paragraphs  (a)  and  (b)), 

(a)  The  contracting  officer  shall 
determine  who  (e,g.,  the  technical  office 
or  end  users  of  the  products  or  services) 
evaluates  appropriate  portions  of  the 
contractor's  performance.  The 
evaluations  are  subjective  in  nature. 
Nonetheless,  the  contracting  officer, 
who  has  responsibility  for  the 
evaluations,  shall  ensure  that  they  are 
reasonable. 
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(b)  NASA  Form  1680,  entitled. 
"Evaluation  of  Performance,"  shall  be 
used  to  document  evaluations.  This 
provides  for  a  five-tiered  rating  (using 
the  definitions  for  award  fee  evaluation 
scoring  found  in  1816.405-275) 
covering  the  following  attributes: 
quality,  timeliness,  price  or  control  of 
costs  (not  required  for  firm-fixed-price 
contracts  or  firm-fixed-price  contracts 
with  economic  price  adjustment),  and 
other  considerations.  Evaluations  used 
in  determining  award  fee  payments 
satisfy  the  requirements  of  this  subpart 
and  do  not  require  completion  of  NASA 
Form  1680.  In  addition,  hybrid  contracts 
containing  both  award  fee  and  non- 
award  fee  portions  do  not  require 
completion  of  NASA  Form  1680. 
Contracting  Officers  shall  ensure  that 
the  Government  discusses  all 
evaluations  with  contractors  and  shall 
record  the  date  and  the  participants  on 
the  evaluation  form.  Contracting  officers 
shall  sign  and  date  the  evaluation  after 
considering  any  comments  received 
from  the  contractor  within  30  days  of 
the  contractor's  receipt  of  the 
evaluation.  If  a  contractor  in  its  timely 
comments  disagrees  with  an  evaluation 
and  requests  a  review  at  a  level  above 
the  contracting  officer,  it  shall  be 
provided  within  30  days.  While  the  FAR 
forbids  use  of  the  evaluations  for  source 
selections  more  than  three  years  after 
contract  completion,  they  shall 
nevertheless  be  retained  in  the  contract 
file  as  provided  in  FAR  4.8,  Government 
Contract  Files. 

[FR  Doc.  98-21503  Filed  8-10-98;  8:45  ami 

BILUNG  CODE  7510-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

RIN  1080-AF01 

Endangered  and  Threatened  Wildlife 
and  Plants:  Emergency  Listing  of  the 
Jarbidge  River  Population  Segment  of 
Bull  Trout  as  Endangered 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Emergency  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  exercises  its 
emergency  authority  to  determine  the 
Jarbidge  River  population  segment  of 
bull  trout  [Salvelinus  confluentus]  fror.i 
the  Jarbidge  River  basin  in  southern 
Idaho  and  northern  Nevada  to  be 
endangered  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 


The  Jarbidge  River  population  segment. 
composed  of  a  single  subpopulation.  is 
threatened  by  habitat  degradation  from 
past  and  ongoing  land  management 
activities  such  as  mining,  road 
construction  and  maintenance,  and 
grazing.  Recently  initiated  river  channel 
alteration  associated  with  unauthorized 
road  construction  on  the  West  Fork  of 
the  Jarbidge  River  is  believed  to 
imminently  threaten  the  survival  of  the 
Jarbidge  River  bull  trout  population. 
Because  of  the  need  to  make  the 
protective  measures  afforded  bv  the  Act 
immediately  available  to  the  Jarbidge 
River  population  of  bull  trout  and  its 
habitat,  the  Service  finds  that  an 
emergency  rule  action  is  justified.  This 
emergency  rule  provides  Federal 
protection  pursuant  to  the  Act  for  the 
jarbidge  River  population  of  bull  trout 
for  a  period  of  240  days.  A  proposed 
rule  to  list  the  Jarbidge  River  population 
of  bull  trout  as  threatened,  which 
requested  data  and  comment  from  the 
public,  was  published  in  the  Federal 
Register  on  June  10,  1998.  The  comment 
period  on  the  proposed  rule  closes  on 
Octobers,  1998. 

DATES:  This  emergency  rule  is  effective 
on  August  11,  1998,  and  expires  on 
April  8,  1999. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  bv 
appointment,  during  normal  business 
hours  at  the  U.  S.  Fish  and  Wildlife 
Service.  Nevada  Fish  and  Wildlife 
Office.  1340  Financial  Boulevard,  Suite 
234,  Reno,  Nevada  89502. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Williams,  Field  Supervisor, 
Nevada  Fish  and  Wildlife  Office  (see 
ADDRESSES  section;  telephone:  702/861- 
6300). 
SUPPLEMENTARY  INFORMATION: 

Background 

A  complete  discussion  of  this  section 
is  contained  in  the  proposed  rule 
published  on  June  10.  1998  (63  FR 
31693). 

Distinct  Population  Segments 

The  best  available  scientific  and 
commercial  information  supports 
designating  five  distinct  population 
segments  (DPSs)  of  bull  trout  in  the 
coterminous  United  States — (1)  Klamath 
River,  (2)  Columbia  River.  (3)  Coastal- 
Puget  Sound.  (4)  Jarbidge  River,  and  (5) 
St.  Mary-Belly  River.  A  final  listing 
determination  for  the  Klamath  River  and 
Columbia  River  DPSs  was  published  in 
the  Federal  Register  on  June  10.  1998 
(63  FR  31647),  and  includes  a  detailed 
description  of  the  rationale  behind  the 
DPS  delineation.  A  proposed  rule  to  list 
the  Coastal  Puget  Sound,  Jarbidge  River, 


and  St.  Mar\  -Belly  River  population 
segments  as  threatened  was  also 
published  in  the  Federal  Register  on 
June  10.  1998  (63  FR  31693).  The 
approach  is  consistent  with  the  joint 
National  Marine  Fisheries  Service 
(NMFS)  and  Ser\ice's  policy  for 
recognizing  distinct  vertebrate 
population  segments  under  the  Act 
(February  7,  1996.  61  FR  4722).  This 
emergency  rule  addresses  onlv  the 
Jarbidge  River  bull  trout  DPS.' 

The  Jarbidge  River,  located  in 
southwest  Idaho  and  northern  Nevada, 
is  a  tributary  in  the  Snake  River  basin 
and  contains  the  southernmost  habitat 
occupied  by  bull  trout.  This  population 
segment  is  discrete  because  it  is 
segregated  from  other  bull  trout  in  the 
Snake  River  basin  by  a  large  gap  (greater 
than  240  kilometers  (km)  (150  miles 
(mi))  in  suitable  habitat  and  several 
impassable  dams  on  the  mainstem 
Snai;e  River.  The  occurrence  of  a 
species  at  the  extremities  of  its  range  is 
not  necessarily  sufficient  evidence  of 
significance  to  the  species  as  a  whole. 
However,  because  the  Jarbidge  River 
possesses  bull  trout  habitat  that  is 
disjunct  from  other  patches  of  suitable 
habitat,  the  population  segment  is 
considered  significant  because  it 
occupies  a  unique  or  unusual  ecological 
setting,  and  its  loss  would  result  in  a 
substantial  modification  of  the  species' 
range. 

Status  and  Distribution 

To  facilitate  evaluation  of  current  bull 
trout  distribution  and  abundance  for  the 
Jarbidge  River  population  segment,  the 
Service  analyzed  data  on  a 
subpopulation  basis  within  the  segment 
because  fragmentation  and  barriers  have 
isolated  bull  trout.  A  subpopulation  is 
considered  a  reproductively  isolated 
bull  trout  group  that  spawns  within  a 
particular  area(s)  of  a  river  svstem. 

The  Jarbidge  River  DPS  consists  of 
one  bull  trout  subpopulation  occurring 
primarily  in  Nevada  (Service  1998b). 
Resident  fish  inhabit  the  headwaters  of 
the  East  Fork  and  West  Fork  of  the 
Jarbidge  River  and  several  tributarv 
streams,  and  low  numbers  of  migratory 
(fluvial)  fish  are  present  (Zoellick  et  al. 
1996;  L.  McLelland.  Nevada  Division  of 
Wildlife  (NDOW).  ,n  lift.  1998;  K. 
Ramsey.  Humboldt  National  Forest 
(HNF),'in  litt.  1997).  Bull  trout  were  not 
observed  during  surveys  in  the  Idaho 
portion  of  the  Jarbidge  River  basin  in 
1992  and  1995  (W'arren  and  Partridge 
1993:  Allen  et  al.  1997).  however,  a 
single,  small  bull  trout  was  captured 
when  traps  were  operated  on  the  lower 
East  Fork  and  West  Fork  Jarbidge  River 
during  .August  through  October  1997  (F. 
Partridge.  Idaho  Department  of  Fish  and 
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Game  (IDFG).  pers.  comm.  1998).  A  loss 
of  range  likely  has  occurred  for 
migratory  bull  trout  (fluvial)  in  the 
lower  Jarbidge  and  Bruneau  rivers  and 
pt'rhaps  downstream  to  the  Snake  River 
(lohnson  and  Weller  1994;  Zoellick  et 
al.  199f)).  Low  numbers  of  migratory 
(fluvial)  bull  trout  have  been 
documented  in  the  West  Fork  Jarbidge 
River  from  the  1970's  through  the  mid- 
198U's  (Johnson  and  Weller  1994). 

The  distribution  of  bull  trout  in 
Nevada  includes  at  least  six  headwater 
streams  above  2.200  meters  (m)  (7.200 
feet  (ft)),  primarily  in  wilderness  areas — 
East  Fork  and  West  Fork  Jarbidge  River 
and  Slide.  Dave,  Fine,  and  Jack  creeks 
(Johnson  and  Weller  1994).  Zoellick  et 
al.  (1996)  compiled  data  from  19-54 
through  1993  and  estimated  bull  trout 
population  size  in  the  middle  and  upper 
headwater  areas  of  the  West  Fork  and 
East  Fork  of  the  Jarbidge  River.  In  each 
stream,  sampled  areas  were  located  at 
elevations  above  1,792  m  (5.880  ft),  and 
population  estimates  were  less  than  150 
fish/km  (240  fish/mi)  (Zoellick  et  al. 
1996). 

In  general,  bull  trout  represent  a 
minor  proportion  of  the  fish  fauna 
downstream  of  the  headwater  reaches; 
native  redband  trout  are  the  most 
abundant  salmonid  and  sculpin  the 
most  abundant  fish  (Johnson  and  Weller 
1994).  Although  accounts  of  bull  trout 
distribution  in  the  Jarbidge  River  basin 
date  to  the  1930's,  historic  abundance  is 
not  well  documented.  In  19,'34,  bull  trout 
were  collected  in  the  East  Fork  Jarbidge  ^ 
River  drainage  downstream  of  the 
Idaho-Nevada  border  (Miller  and 
Morton  1952).  In  1985,  292  bull  trout 
ranging  from  7.3  to  266  milHmeters  (mm) 
(2.9  to  10.5  inches  (in))  in  total  length, 
were  estimated  to  reside  in  the  West 
Fork  Jarbidge  River  (Johnson  and  Weller 
1994).  In  1992,  the  abundance  of  bull 
trout  in  the  East  Fork  Jarbidge  River  was 
estimated  to  be  314  fish  ranging  from 
115  to  165  mm  (4.5  to  6.5  in)  in  total 
length  (Johnson  and  Weller  1994).  In 
1993.  bull  trout  numbers  in  Slide  and 
Dave  creeks  were  estimated  at  361  and 
251  fish,  respectively  (Johnson  and 
Weller  1994).  During  snorkel  surveys 
conducted  in  October  1997,  no  bull 
trout  were  observed  in  40  pools  of  the 
West  Fork  Jarbidge  River  or  in  four  30- 
m  (100-ft)  transects  in  Jack  Creek  (G. 
Johnson,  NDOW,  pers.  comm.  1998) 
Only  one  bull  trout  had  been  observed 
at  the  four  transects  in  1992  (Johnson, 
pers.  comm.  1998).  However,  it  is 
premature  to  consider  bull  trout 
extirpated  in  Jack  Creek  (Service  1998b). 
There  is  no  information  on  whether  bull 
trout  have  been  extirpated  from  other 
Jarbidge  River  headwater  tributaries. 


It  is  estimated  that  between  50  and 

125  bull  trout  spawn  throughout  the 
Jarbidge  River  basin  annually  (Johnson, 
pers.  comm.  1998).  However,  exact 
spawning  sites  and  timing  are  uncertain 
(Johnson,  pers.  comm.  1998)  and  only 
two  redds  have  been  observed  in  the 
basin  (Ramsey,  in  lift.  1997;  Ramsey, 
pers.  comm.  i998a).  Presumed 
spawning  streams  have  been  identified 
by  records  of  one  or  more  small  bull 
trout  (about  76  mm  (3  in)). 

Population  trend  information  for  bull 
trout  in  the  Jarbidge  River 
subpopulation  is  not  available,  although 
the  current  characteristics  of  bull  trout 
in  the  basin  (i.e.,  low  numbers  and 
disjunct  distribution)  have  been 
described  as  similar  to  that  observed  in 
the  1950's  (Johnson  and  Weller  1994). 
Based  on  recent  surveys,  the 
subpopulation  is  considered 
"depressed"  (less  than  5.000 
individuals  or  500  spawners  likely 
occur  in  the  subpopulation,  abundance 
appears  to  be  declining,  or  a  life-liistory 
form  historically  present  has  been  lost). 
Past  and  present  activities  within  the 
basin  are  likely  restricting  bull  trout 
migration  in  the  Jarbidge  River,  thus 
reducing  opportunities  for  bull  trout 
reestablishment  in  areas  where  the  fish 
are  no  longer  found  (Service  1998b). 

Previous  Federal  Action 

A  complete  discussion  of  this  section 
is  contained  in  the  proposed  rule 
published  on  June  10,  1998  (63  FR 
31693). 

Summary  of  Factors  AITecting  The 
Species 

Procedures  found  in  section  4  of  the 
Act  and  regulations  (50  CFR  part  424) 
promulgated  to  implement  the  Act  set 
forth  the  procedures  for  adding  species 
to  the  Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Jarbidge  River 
population  segment  of  bull  trout 
[Snivelinus  confluentus)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Land  and  water  management 
activities  that  degrade  and  continue  to 
threaten  all  of  the  bull  trout  distinct 
population  .segments,  including  the 
jarbidge  River  population  segment,  in 
the  coterminous  United  States  include 
dams,  forest  management  practices, 
livestock  grazing,  agriculture  and 
agricultural  diversions,  roads,  and 
mining  (Beschta  et  al.  1987; 
Chamberlain  et  al.  1991:  Furniss  et  al. 


1991;  Meehan  1991;  Nehlsen  et  al.  1991; 
Sedell  and  Everest  1991;  Craig  and 
Wissmar  1993;  Frissell  1993:  Henjum  et 
al.  1994;  Mcintosh  et  al.  1994;  Wissmar 
et  al.  1994;  U.S.  Department  of 
Agriculture  (USDA)  and  U.S. 
Department  of  the  Interior  (USDI)  1995, 
1996,  1997;  Light  et  al.  1996;  MBTSG 
1995a-e,  1996a-h). 

Although  timber  was  historically 
removed  from  the  Jarbidge  River  basin, 
forest  management  is  not  thought  to  be 
a  major  factor  currently  affecting  bull 
trout  habitat.  The  steep  terrain  of  the 
Jarbidge  River  basin  has  been  a  deterrent 
to  grazing  (J.  Frederick,  HNF,  in  lift. 
1998a):  and  grazing  does  not  occur  in 
approximately  60  percent  of  the 
watershed.  Although  much  of  the 
remaining  40  percent  of  public  and 
private  lands  are  grazed,  the  effects  are 
localized  and  considered  of  relatively 
minor  importance  to  bull  trout  habitat 
in  the  Jarbidge  River  basin.  For  example, 
livestock  grazing  is  affecting  about  3.2 
km  (2  mi)  of  the  East  Fork  Jarbidge  River 
and  portions  of  Dave  Creek  and  Jack 
Creek  (Frederick,  pers.  comm.  1998; 
Johnson,  pers.  comm.  1998). 

Ongoing  threats  affecting  bull  trout 
habitat  have  created  degraded 
conditions  in  the  West  Fork  Jarbidge 
River  (McNeill  et  al.  1997;  Frederick, 
pers.  comm.  1998;  Ramsey,  pers.  comm. 
1998a).  At  least  11.2  km  [7  mi)  of  the 
West  Fork  Jarbidge  River  has  been 
affected  by  over  a  century  of  human 
activities  such  as  road  development  and 
maintenance,  historic  mining  and  mine 
(adit)  drainage,  channelization  and 
removal  of  large  woody  debris, 
residential  development,  road  and 
campground  development  on  U.S. 
Forest  Service  lands  (McNeill  et  al. 
1997).  As  a  result  of  these  activities,  the 
riparian  canopy  and  much  of  the  upland 
forest  has  been  removed,  recruitment  of 
large  woody  debris  reduced,  and 
channel  stability  has  decreased  (McNeill 
et  al.  1997;  Ramsey,  in  litt.  1997; 
Frederick,  in  litt.  1998a).  These 
activities  reduce  habitat  complexity  and 
likely  elevate  water  temperatures 
seasonally.  For  example,  water 
temperatures  recorded  near  Bluster 
Bridge  were  15  to  17°C  (59  to  63°  F)  for 
24  days  in  1997. 

Culverts  installed  at  road  crossings 
may  act  as  barriers  to  bull  trout 
movement  in  the  Jarbidge  River  basin. 
For  example,  an  Elko  County  road 
culvert  had  prevented  upstream 
movement  of  bull  trout  in  Jack  Creek,  a 
West  Fork  Jarbidge  River  tributary,  for 
approximately  17  years.  Private  and 
public  funding  was  used  to  replace  the 
culvert  with  a  bridge  in  the  fall  of  1997 
(Frederick,  in  litt.  1998b);  however,  a 
rock  structure  approximately  300  m 
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(1,000  ft)  upstream  the  bridge  in  Jack 
Creek  may  still  impede  bull  trout 
movement,  at  least  seasonally  during 
low  flows. 

B.  Owrutilizntion  for  Commercial. 
Recreational.  Scientific,  or  Educational 
Purposes 

Declines  in  hull  trout  have  prompted 
states  to  institute  restrictive  fishing 
regulations  and  eliminate  the  harvest  of 
bull  trout  in  most  waters  in  Idaho  and 
Nevada.  Overutilization  bv  angling  was 
a  concern  in  the  past  for  the  Jarbidge 
River  DPS  of  bull  trout.  Although  Idaho 
prohibited  harvest  of  bull  trout 
beginning  in  1995,  Nevada,  until 
recently,  allowed  harvest  of  up  to  10 
trout  per  day,  including  bull  trout,  in 
the  Jarbidge  River  basin.  An  estimated 
100  to  400  bull  trout  were  harvested 
annually  in  the  Jarbidge  River  basin 
(Johnson  1990;  P.  Coffin,  Service,  pers. 
comm.  1994;  Coffin,  in  litt.  1995). 
Nevada  State  regulations  were  recently 
amended  to  allow  only  catch-and- 
release  of  bull  trout  starting  March  1, 
1998  (G.  VVeller,  NDOW,  in  litt.  1997; 
Johnson,  pers.  comm.  1998).  The 
Service  anticipates  that  this  change  in 
the  regulations  will  have  a  positive 
effect  on  conservation  of  bull  trout, 
however,  the  effects  of  the  new  harvest 
regulations  may  require  five  vears  to 
evaluate  (Johnson,  pers.  comm.  1998). 

C  Disease  and  Predation 

Diseases  affecting  salmonids  are 
present  or  likely  present  in  the  Jarbidge 
DPS,  but  are  not  thought  to  be  a  factor 
for  listing  bull  trout.  However, 
interspecific  interactions,  including 
predation,  likely  negatively  affect  bull 
trout  where  non-native  salmonids  have 
been  introduced  (J.  Palmisano  and  V. 
Kaczynski,  Northwest  Forestry 
Resources  Council  (NFRC),  in  litt.  1997). 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Although  efforts  are  underway  to 
assist  in  conserving  bull  trout 
throughout  the  coterminous  U.S.  (e.g.. 
Batt  1996;  R.  Joslin,  USPS,  in  litt.  1997; 
A.  Thomas.  BLM,  in  litt.  1997),  the 
implementation  and  enforcement  of 
existing  Federal  and  State  laws  designed 
to  conserve  fishery  resources,  maintain 
water  quality,  and  protect  aquatic 
habitat  have  not  been  sufficient  to 
prevent  past  and  ongoing  habitat 
degradation  leading  to  bull  trout 
declines  and  isolation.  Regulatorv 
mechanisms,  including  the  National 
Forest  Management  Act,  the  Federal 
Land  Policy  and  Management  Act,  the 
Public  Rangelands  Improvement  Act. 
the  Clean  Water  Act,  the  National 
Environmental  Policy  Act.  Federal 


Power  Act,  State  Endangered  Species 
Acts  and  numerous  State  laws  and 
regulations  oversee  an  array  of  land  and 
water  management  activities  that  affect 
bull  trout  and  their  habitat. 

Regulatory  mechanisms  addressing 
alterations  to  stream  channels,  riparian 
areas,  and  floodplains  from  road 
construction  and  maintenance,  and  the 
effects  associated  with  roads  cind  past 
mining  on  water  quality,  have  been 
inadequate  to  protect  bull  trout  habitat 
in  the  Jarbidge  River  basin.  For  example, 
the  Jarbidge  Canyon  Road  parallels  the 
West  Fork  Jarbidge  River  for  much  of  its 
length  and  includes  at  least  seven 
undersized  bridges  for  the  stream  and 
floodplain.  Maintenance  of  the  road  and 
bridges  require  frequent  channel  and 
floodplain  modifications  that  affect  bull 
trout  habitat,  such  as  channelization; 
removal  of  riparian  trees  and  beaver 
dams;  and  placement  of  rock,  sediment, 
and  concrete  (McNeill  et  al.  1997; 
Frederick,  pers.  comm.  1998;  Frederick. 
in  litt.  1998a).  In  1995,  debris  torrents 
washed  out  a  portion  of  the  upper 
Jarbidge  Canyon  Road  above  Pine  Creek. 
The  Service  has  recommended  that  this 
road  segment  be  closed  to  vehicular 
traffic  and  that  a  trail  be  maintained  to 
reduce  the  effects  of  the  road  and  its 
maintenance  on  the  river  (R.  Williams, 
Service,  in  litt.  1998).  Periodic 
channelization  in  the  Jarbidge  River  by 
unknown  parties  has  occurred  without 
the  oversight  provided  by  the  Corps  of 
Engineers  Clean  Water  Act  section  404 
regulatory  program  (M.  Elpers.  Service, 
pers.  comm.  1998),  and  the  HNF  has 
been  unable  to  control  trespass 
(unauthorized  road  openings)  on 
Federal  lands.  Several  old  mines  (adits) 
are  releasing  small  quantities  of  warm 
water  and  other  contaminants  into  the 
West  Fork  Jarbidge  River. 

The  Nevada  water  temperature 
standards  throughout  the  Jarbidge  River 
are  2rC  (67°F)  for  May  through 
October,  and  7°C  (45°F)  for  November 
through  April,  with  less  than  1°C  (2'F) 
change  for  beneficial  uses  (Nevada 
Department  of  Environmental  Protection 
(NDEP),  in  litt.  1998).  Water  temperature 
standards  for  May  through  October 
exceed  temperatures  conduci\e  to  bull 
trout  spawning,  incubation,  and  redring 
(Rieman  and  Mclntyre  1993;  Buchanan 
and  Gregory  1997). 

In  1994.  a  local  Bull  Trout  Task  Force 
was  formed  to  gather  and  share 
information  on  bull  trout  in  the  Jarbidge 
River.  The  task  force  is  open  to  any 
representative  from  Elko  and  Owyhee 
counties,  the  towns  of  Jarbidge  (Nevada) 
and  Murphy  Hot  Springs  (Idaho),  road 
districts,  private  landowners.  NDOW. 
IDFG,  the  Boise  District  of  Bureau  of 
Land  .Management.  HNF.  and  the 


Service.  The  task  force  was  successful  in 
1997  in  obtaining  nearly  S150.000  for 
replacing  the  Jack  Creek  culvert  with  a 
concrete  bridge  to  facilitate  bull  trout 
passage  into  )a(  k  Creek.  However,  the 
task  force  has  not  \et  developed  a 
comprehensive  conservation  plan 
addressing  all  threats  to  bull  trout  in  the 
Jarbidge  River  basin. 

In  1995.  the  Humboldt  National 
Forest  plan  was  amended  to  include  the 
Inland  Native  Fish  Strategy.  This  fish 
and  wildlife  habitat  policy  sets  a  no  net 
loss  objective  and  is  currently  guiding 
Forest  Servic  e  planning  of  possible 
reconstruction  of  a  portion  of  the 
Jarbidge  Canyon  Road  (Ramsey  1997).  In 
June  1998.  HNF  issued  the  Jarbidge 
River  Environmental  .Assessment  for 
.Access  and  Restoration  between  Pine 
Creek  Campground  and  the  Jarbidge 
Wilderness  (HNF  1998). 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  E.xistence 

Natural  and  manmade  factors 
affecting  the  continued  existence  of  bull 
trout  include — previous  introductions  of 
non-nati\e  species  that  (.ompete. 
hybridize,  and  prey  on  bull  trout; 
fragmentation  and  isolation  of  bull  trout 
subpopulations  from  habitat  changes 
caused  by  human  activities:  and 
subpopuiation  extirpations  due  to 
naturally  occurring  events  such  as 
droughts,  floods  and  other 
environmental  events. 

Previous  introductions  of  non-native 
species  by  the  Fi'deral  go\  ernment. 
State  fish  and  game  departments  and 
unauthorized  private  parties,  across  the 
range  of  bull  trout  has  resulted  in 
dec;lines  in  abundance,  local 
extirpations,  and  hybridization  of  bull 
trout  (Bond  1992;  Howell  and  Buchanan 
1992:  Leary  et  al    199.T;  Donald  and 
Alger  199.3:  Pratt  and  Huston  1993: 
.MBTSG  1995b.d.  199fig:  Platts  et  al 
1995;  Palmisano  and  Kaczynski.  in  litt. 
1997).  Non-native  species  ma\ 
exacerbate  stresses  on  bull  trout  from 
habitat  degradation,  fragmentation, 
isolation,  and  species  interactions 
(Rieman  and  Mclntyre  1993).  In  some 
lakes  and  rivers,  introduced  species. 
su(,h  as  rainbow  trout  or  kokanee.  may 
benefit  large  adult  bull  trout  by 
providing  supplemental  forage  (Faler 
and  Bair  1991:  Pratt  1992:  ODFW.  in  litt 
1993:  MBTSG  1996a).  However,  the 
same  introductions  of  game  fish  can 
negatively  affect  bull  trout  due  to 
increased  angling  and  subsequent 
incidental  catih.  illegal  harvest  of  bull 
trout,  and  competition  for  space  (Rode 
1990;  Bond  1992;  WDW  1992;  MBTSG 
1995d). 

"The  smal'er  and  more  isolated  parts 
of  the  range  .•.uch  as  the  bull  trout 
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remaining  in  the  Owyhee  Uplands 
ecological  reportin).'  units  or  farbidge 
River  basin]  likely  face  a  higher  risk"  of 
naturallv  occurring  extirpation  relative 
to  other  bull  trout  populations  (Rieman 
et  al.  19971.  One  such  risk  is  fire.  In 
1992.  a  4.900  hectare  (ha)  (12,000  acre 
(acj)  fire  (Coffeepot  Fire)  occurred  at 
lower  elevations,  up  to  2.286  ni  [7.5(H) 
ft),  in  areas  adjacent  to  the  Bruneau 
River  basin  and  a  small  portion  of  the 
larbidge  River  basin.  .Mthough  the 
Coffeepot  Fire  did  not  affect  areas 
currentlv  occupied  by  bull  trout,  similar 
conditions  likely  exist  in  nearby  areas 
where  bull  trout  occur.  Adverse  effects 
of  fire  on  bull  trout  habitat  may  include 
loss  of  riparian  canopy,  increased  water 
temperature  and  sediment,  loss  of  pools, 
mass  wasting  of  soils,  altered  hydrologic 
Tegime  and  debris  torrents.  Fires  large 
enough  to  eliminate  one  or  two 
suspected  spawning  streams  are  more 
likely  at  higher  elevations  where  bull 
trout  are  usually  found  in  the  Jarbidge 
River  basin  (Frederick,  in  Hit.  1998a; 
Ramsev.  pers.  comm.  1998b). 

Hvbridizatioii  with  introduced  brook 
trout  is  also  a  potential  threat.  In  the 
West  Fork  Jarbidge  River,  approximately 
ono  percent  of  the  harvest  from  the 
19fi0's  through  the  1980's  was  brook 
trout  (Johnson  1990).  Some  brook  trout 
may  spill  out  of  Emerald  Lake  into  the 
East  Fork  Jarbidge  River  durnig  peak 
runoff  events,  but  the  lake  lacks  a 
defined  outlet  so  that  the  event  appears 
unlikely  (Johnson,  pers.  comm.  1994). 
Although  low  numbers  of  brook  trout 
persist  in  the  Jarbidge  River  basin, 
conditions  are  apparently  not  conducive 
to  the  expansion  of  a  brook  trout 
population. 

Other  naturally  occurring  risks  have 
been  recently  documented.  The  Jarbidge 
River  Watershed  Analysis  (McNeill  et 
al.  1997)  indicates  that  65  percent  of  the 
upper  West  Fork  Jarbidge  River  basin 
has  a  45  perc:ent  or  greater  slope.  Debris 
from  high  spring  runoff  flows  in  the 
various  high  gradient  side  drainages 
such  as  Snowslide.  Gorge,  and  Bonanza 
gulches  provide  the  West  Fork  Jarbidge 
River  with  large  volumes  of  angular  rock 
material.  This  material  has  moved  down 
the  gulches  at  regular  intervals,  altering 
the  river  channel  and  damaging  the 
Jarbidge  River  Canyon  road,  culverts, 
and  bridge  crossings.  Most  of  the  river 
flows  are  derived  from  winter  snowpac;k 
in  the  high  mountain  watershed,  with 
peak  tlows  corresponding  with  spring 
snowmelt.  typically  in  May  and  June 
(McNeill  et  al.  1997).  Rain  on  snow 
events  earlier  in  the  vear  (January  and 
February)  can  cai'se  extensive  flooding 
problems  and  has  the  potential  for  mass- 
wasting,  debris  torrents,  and  earth 
slumps,  which  could  threaten  the 


existence  of  bull  trout  in  the  upper 
Jarbidge  River  and  tributary  streams.  In 
June,  1995.  a  rain  on  snow  event 
triggered  debris  torrents  from  three  of 
the  high  gradient  tributaries  to  the 
Jarbidge  River  in  the  upper  watershed 
(McNeill  et  al.  1997).  The  relationship 
between  these  catastrophic  events  and 
the  historv  of  intensive  livestock 
grazing,  burning  to  promote  livestock 
forage,  timber  harvest  and  recent  fire 
control  in  the  Jarbidge  River  basin  is 
unclear.  However,  debris  torrents  may 
potentially  affect  the  long-term  viability 
of  the  Jarbidge  River  bull  trout 
subpopulation. 

The  Jarbidge  River  population 
segment  is  composed  of  a  single 
subpopulation.  characterized  by  low 
numbers  of  resident  fish.  Ac:tivities  such 
as  road  construction  and  maintenance, 
mining  and  grazing  threaten  bull  trout 
in  the  Jarbidge  River  basin.  Although 
some  of  these  activities  have  been 
modified  or  discontinued  in  recent 
vears.  the  lingering  effects  continue  to 
alter  water  quality,  contribute  to 
channel  and  bank  instability,  and 
inhibit  habitat  recovery.  Ongoing  threats 
include  channel  and  bank  alterations 
associated  with  road  construction  and 
maintenance,  a  proposed  stream 
rec:hannelization  project,  recreational 
fishing  (intentional  and  unintentional 
harvest),  and  competition  with  brook 
trout. 

Based  on  the  above  factors,  the 
Service  determined  that  it  was 
appropriate  to  propose  listing  the 
Jarbidge  River  population  of  bull  trout 
as  threatened,  and  did  so  on  June  10. 
1998.  Developments  subsequent  to 
publication  of  that  proposed  rule  have 
led  the  Service  to  conclude  that  it  is 
appropriate  to  use  the  Act's  emergency 
provision  to  li,st  the  Jarbidge  River  bull 
trout  population  as  endangered.  This 
population  is  endangered  by  habitat 
destruction  and  degradation  resulting 
from  channel  alteration  associated  with 
recently-initiated,  unauthorized  road 
construction  along  the  West  Fork 
Jarbidge  River,  and  a  substantial  risk 
that  this  construction  will  continue. 
After  carefully  assessing  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  the  Jarbidge 
River  population  segment  of  bull  trout, 
and  based  on  the  reasoning  discussed 
below,  the  Service  has  concluded  that 
this  population  is  in  imminent  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range  within  the  distinct 
population  segment.  The  Jarbidge  River 
population  segment  is.  therefore, 
endangered  as  defined  in  the  Act. 


Reasons  for  Emergency  Determination 

Under  section  4(b)(7)  of  the  Act  and 
50  CFR  424.20.  the  Secretary  may 
determine  a  species  to  be  endangered  or 
threatened  by  emergency  rule  that  shall 
cease  240  days  following  publication  in 
the  Federal  Register.  The  reasons  for 
this  rule  are  di.scussed  below.  If  at  any 
time  after  this  rule  has  been  published, 
the  Secretary  determines  that 
substantial  evidence  does  not  exist  to 
warrant  sut;h  a  rule,  it  shall  be 
withdrawn. 

An  emergency  posing  a  significant 
risk  to  the  well-being  and  continued 
survival  of  the  Jarbidge  River  bull  trout 
population  exists  as  a  result  of  channel 
alteration  associated  with  unauthorized 
road  construction,  and  the  substantial 
risk  that  such  construction  will 
continue.  On  July  22,  1998,  the  Elko 
County  Road  Department  was  actively 
working  in  and  along  the  Jarbidge  River 
to  repair  the  Jarbidge  Canyon  Road  (also 
referred  to  as  South  Canyon  Road  and 
Forest  Development  Road  #064),  as 
directed  in  a  resolution  passed  by  the 
Elko  County  Board  of  Commissioners  on 
July  15,  1998.  On  July  22.  1998.  a  Forest 
Service  employee  reported  a  5.6  km  (3.5 
mi)  plume  of  sediment  downstream 
from  the  construction  site.  Fish  and 
Wildlife  Service  and  Forest  Service  staff 
visited  the  area  on  July  23.  1998.  They 
observed  approximately  275  m  (300 
yards  (yd))  of  new  road  where  the  river 
had  previously  flowed.  To  create  the 
road,  sections  of  river  were  roughly 
filled  with  material  from  adjacent 
hillsides  and  debris  left  by  the  1995 
flood.  The  construction  activity  had 
completely  destroyed  all  aquatic  habitat 
in  this  area.  The  entire  river  flow  was 
diverted  into  a  newly  created  straight 
channel  lacking  pools  and  cover.  All 
riparian  vegetation,  including  mature 
trees,  adjacent  to  the  new  channel  had 
been  removed.  Impacts  of  resultant 
sedimentation  in  areas  of  the  river 
downstream  are  being  evaluated.  The 
NDOW  and  HNF  are  currently 
evaluating  the  total  extent  of  impacts 
from  the  construction.  Water 
temperatures  recorded  on  July  22.  1998, 
suggest  that  this  portion  of  the  river 
would  have  supported  bull  trout  prior  to 
the  construction  activity. 

Elko  County  stopped  the  road  work  at 
all  locations  on  July  24,  1998.  after 
receiving  cease  and  desist  orders  from 
the  State  of  Nevada  and  the  Corps  of 
Engineers.  At  present,  the  Service  is 
concerned  that  Elko  County  will  resume 
the  unauthorized  road  work.  Continued 
unauthorized  reconstruction  of  the  2.4 
km  (1.5  mi)  of  the  Jarbidge  Canyon  Road 
damaged  by  the  1995  flood  would  result 
in  the  direct  loss  of  27  perr;ent  of  the 
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known  occupied  bull  trout  habitat  in  the 
West  Fork  Jarbidge  River  (8.8  km  (5.5 
mi);  Johnson  and  VVeller  1994),  which 
has  among  the  highest  reported 
densities  of  bull  trout  within  the 
Jarbidge  River  DPS  (85  fish/km;  53  fish/ 
mi;  Johnson  and  Weller  1994).  The  road 
construction  would  also  indirectly 
impact  an  additional  21  km  (13  mi)  of 
bull  trout  habitat  downstream  of  the 
construction  site  in  the  West  Fork 
Jarbidge  River,  and  potentially  45  km 
(28  mi)  in  the  mainstem  Jarbidge  River. 
This  construction  activity  has  deposited 
additional  sediment  into  the  West  Fork 
Jarbidge  River;  this  sediment  has  been 
carried  downstream  causing  further 
damage  to  bull  trout  habitat.  Indirect 
impacts  include  alteration  of  stream 
flow  and  water  temperature,  increased 
sediment  transport,  decreased 
invertebrate  production,  disruption  of 
migration  and  spawning  during  August 
through  September  caused  by  stream 
turbidity  and  sedimentation,  and 
decreased  survival  of  eggs  and  juveniles 
from  deposition  of  fine  sediment.  The 
combination  of  direct  and  indirect 
impacts  resulting  from  the  unauthorized 
road  construction,  and  the  substantial 
risk  that  the  construction  will  continue, 
constitutes  an  emergency  posing  a 
significant  risk  to  the  well-being  and 
continued  survival  of  the  already 
depressed  Jarbidge  River  bull  trout 
population. 


Critical  Habitat 

A  complete  discussion  of  this  section 
is  contained  in  the  proposed  rule 
published  on  June  10,  1998  (63  FR 
31693). 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  State  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 


this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  cohfer  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  species 
proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  insure  that 
activities  that  they  authorize,  fund,  or 
carry  out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify-  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

The  Jarbidge  bull  trout  population 
segment  occurs  on  lands  administered 
by  the  USFS,  various  State-owned 
properties,  and  private  lands.  Federal 
agency  actions  that  may  require 
conference  or  consultation  as  described 
in  the  preceding  paragraph  include  COE 
involvement  in  projects  such  as  the 
construction  of  roads  and  bridges,  and 
the  permitting  of  wetland  filling  and 
dredging  projects  subject  to  section  404 
of  the  Clean  Water  Act  (33  U.S.C.  1344 
et  seq.);  USFS  timber,  recreational, 
mining,  and  grazing  management 
activities;  Environmental  Protection 
Agency  authorized  discharges  under  the 
National  Pollutant  Discharge  System  of 
the  Clean  Water  Act;  and  U.S.  Housing 
and  Urban  Development  projects. 

The  Act  and  its  implementing 
regulations,  found  at  50  CFR  17.21  and 
17.31.  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  applv 
to  all  threatened  and  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  or  collect; 
or  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  is  also 
illegal  to  possess,  sell,  deliver,  carr>', 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain     ' 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  and  threatened 
wildlife  under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22,  17.23,  and  17.32.  Such 
permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
sur\'ival  of  the  species,  and/or  for 


incidental  take  in  connection  with 
otherwise  lawful  activities. 

It  is  the  policy  of  the  Ser\'ice.  as 
published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34272).  to  identify 
to  the  maximum  extent  practicable  at 
the  time  a  species  is  listed  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  this  listing  on  proposed  and  ongoing 
activities  within  the  species'  range.  The 
Service  believes  the  following  would 
not  be  likely  to  result  in  a  violation  of 
section  9: 

(1)  Actions  that  may  affect  bull  trout 
in  the  Jarbid^e^iver  population 
segment  -and  qxe  authorized,  funded  or 
carried  out  by  a  Federal  agency  when 
the  action  is  conducted  in  accordance 
with  an  incidental  take  statement  issued 
by  the  Service  pursuant  to  section  7  of 
the  Act. 

The  following  actions  likely  would  be 
considered  a  violation  of  section  9: 

(1)  Take  of  bull  trout  without  a 
permit,  which  includes  harassing, 
harming,  pursuing,  hunting,  shooting, 
wounding,  killing,  trapping,  capturing, 
or  collecting,  or  attempting  any  of  these 
actions; 

(2)  Possession,  sale,  delivery,  carriage, 
transportation,  or  shipment  of  illegally 
taken  bull  trout: 

(3)  Interstate  and  foreign  commerce 
(commerce  across  state  and 
international  boundaries)  and  import/ 
export  of  bull  trout  (as  discussed  earlier 
in  this  section); 

(4)  Introduction  of  non-native  fish 
species  that  compete  or  hybridize  with, 
or  prey  on  bull  trout; 

(5)  Destruction  or  alteration  of  bull 
trout  habitat  by  dredging, 
channelization,  diversion,  in-stream 
vehicle  operation  or  rock  removal,  or 
other  activities  that  result  in  the 
destruction  or  significant  degradation  of 
cover,  channel  stability,  substrate 
composition,  temperature,  and 
migratory  corridors  used  by  the  species 
for  foraging,  cover,  migration,  and 
spawning: 

(6)  Discharges  or  dumping  of  toxic 
chemicals,  silt,  or  other  pollutants  into 
waters  supporting  bull  trout  that  result 
in  death  or  injury  of  the  species:  and 

(7)  Destruction  or  alteration  of 
riparian  and  adjoining  uplands  of 
waters  supporting  bull  trout  by 
recreational  activities,  timber  harvest, 
grazing,  mining,  hydropower 
development,  or  other  developmental 
activities  that  result  in  destruction  or 
significant  degradation  of  cover, 
channel  stability,  substrate  composition, 
temperature,  and  migratory  corridors 
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used  bv  the  spec:ies  for  foraging,  cover, 
migration,  and  spawning. 

Questions  regarding  whether  specific 
activities  may  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Nevada  Fish 
and  Wildlife  Office  (see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  concerning  listed  animals 
and  inquiries  regarding  prohibitions  and 
permits  may  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service.  Endangered 
Species  Permits,  911  NE  11th  .A.venue, 
Portland,  Oregon  97232-4181 
(telephone  503/231-6241;  facsimile 
503/231-6243). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
.Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  .Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  A  notice  outlining  the  Service's 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25,  1983  (48  PR  49244). 


Required  Determinations 

This  rule  does  not  contain  any  new 
collections  of  information  other  than 
those  already  approved  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3301  et  seq..  and  assigned  Office  of 
Management  and  Budget  clearance 
number  1018-0094.  For  additional 
information  concerning  permit  and 
associated  requirements  for  endangered 
species,  see  50  CFR  17.32. 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
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ADDRESSES  section). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Regulation  Promulgation 

Accordingly,  the  Service  amends  part 
17,  subchapter  B  of  chapter  I,  title  50  of 
the  Code  of  Federal  Regulations,  as 
follows: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625.  100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
Fishes,  to  the  List  of  Endangered  and 
Threatened  Wildlife  to  read  as  follows; 


§17.11 
wildlife. 

*  * 

(h)* 


Endangered  and  threatened 


Species 


Common  name 


Scientific  Name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  threatened 


Status       When  listed 


Critical 
habitat 


Special 
rules 


Fishes 
Trout,  bull 


Salveltnus 
confluentus. 


U.S  A.  (Pacific  NW) 
Canada  (NW  Ter- 
ritories). 


Jarbidge  R.  Basin 
(U.S.A.— ID,  NV). 


639E 


NA 


NA 


Dated:  August  6,  1998. 
John  G.  Rogers, 

Acting  Director.  Fish  and  Wildlife  Senice. 
(FR  Doc.  98-21550  Filed  8-7-98;  10:09  am| 

BILLING  CODE  4310-S5-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

Docket  No.  971229312-7312-01;  I.D. 
072798A] 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Whiting  Closure 
for  the  Catcher/Processor  Sector 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Fishing  restrictions;  requests  for 

comments. 

SUMMARY:  NMFS  announces  closure  of 
the  1998  catcher/processor  fishery  for 
whiting  at  3  p.m.  local  time  (l.t.)  August 
7,  1998,  because  the  allocation  for  the 
catcher/processor  sector  will  be  reached 
by  that  time.  This  action  is  authorized 
by  regulations  implementing  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP),  which  governs  the 
groundfish  fishery  off  Washington, 
Oregon,  and  California.  This  action  is 
intended  to  keep  the  harvest  of  whiting 
within  the  allocations  NMFS  announced 
on  January  6,  1998. 

DATES:  Effective  from  3  p.m.  l.t.  August 
7,  1998,  until  the  start  of  the  1999 
primary  season  for  the  catcher/processor 


sector,  unless  modified,  superseded  or 
rescinded,  which  will  be  published  in 
the  Federal  Register.  Comments  will  be 
accepted  through  August  26,  1998. 
ADDRESSES:  Submit  comment  to  William 
Stelle,  Jr.,  Administrator,  Northwest 
Region  (Regional  Administrator),  NMFS, 
7600  Sand  Point  Way  NE.,  Seattle,  WA 
98115-0070;  or  William  Hogarth, 
Regional  Administrator,  Southwest 
Region,  1  West  Ocean  Blvd.,  Suite  4200, 
Long  Beach,  CA  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  King  at  206-526-6140  or 
Svein  Fougner  at  562-980-4040. 
SUPPLEMENTARY  INFORMATION:  On 
January  6,  1998  (63  FR  419),  NMFS 
published  regulations  announcing  the 
annual  management  measures  for 
Pacific  Coast  whiting.  The  regulations  at 
50  CFR  660.323(a)  (4)  (62  FR  27519, 
May  20,  1997)  established  separate 
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allocations  for  the  catcher/processor, 
mothership,  and  shore-based  sectors  of 
the  whiting  fishery.  Each  allocation  is  a 
harvest  guideline,  which,  when  reached, 
results  in  the  end  of  the  primary  season 
for  that  sector.  The  regulations  at  50 
CFR  600.323(a)(3)(i)  describe  the 
primary  season  for  catcher/processors  as 
the  period(s)  when  at-sea  processing  is 
allowed  and  the  fishery  is  open  for  the 
catcher/processor  sector.  The  catcher/ 
processor  sector  is  composed  of  catcher/ 
processors,  which  are  vessels  that 
harvest  and  process  whiting.  The 
mothership  sector  is  composed  of 
motherships  and  catcher  vessels  that 
harvest  whiting  for  delivery  to 
motherships.  Motherships  are  vessels 
that  process,  but  do  not  harvest, 
whiting.  The  shoreside  sector  is 
composed  of  vessels  that  harvest 
whiting  for  delivery  to  shore-based 
processors.  The  allocations,  which  are 
based  on  the  1998  commercial  harvest 
guideline  for  whiting  of  207,000  metric 
tons  (mt),  are  70,400  mt  (34  percent)  for 


the  catcher/processor  sector,  49,700  mt 
(24  percent)  for  the  mothership  sector, 
and  86,900  mt  (42  percent)  for  the 
shoreside  sector.  The  mothership 
hshery  reached  its  allocation  and  was 
closed  on  May  31,  1998  (63  FR  30147. 
June  3,  1998).  The  shore-based  sector 
allocation  has  not  yet  been  attained. 
The  best  available  information  on 
August  5,  1998,  indicated  that  the 
70,400-mt  catcher/processor  allocation 
would  be  reached  bv  3  p.m.  l.t.  .August 
7,  1998. 

NMFS  Action 

For  the  reasons  stated  abo\e,  and  in 
accordance  with  the  regulations  at  .SO 
CFR  B60,323(a)(4)(iii)(A),  N.MFS  hereui 
announces: 

Effective  3  p.m.  l.t  August  7.  1998,  (1) 
further  taking  and  retaining,  receiving, 
or  at-sea  processing  of  whiting  bv  a 
c;atcher/processor  are  prohibited.  No 
additional  unprocessed  whiting  mav  be 
brought  on  board  after  at-sea  processing 
is  prohibited,  but  a  catcher/processor 


may  continue  to  process  whiting  that 
was  on  board  before  at-sea  processing 
was  prohibited. 

Classification 

This  action  is  authorized  bv  the 
regulations  implementing  the  FMP.  The 
determination  to  take  this  action  is 
based  on  the  most  recent  data  a\ailahle. 
The  aggregate  data  upon  whic  h  the 
determination  is  based  are  available  for 
public  inspection  at  the  Office  of  ttie 
Regional  Administrator  Northwest 
Region  (see  ADDRESSES)  durmg  business 
hours.  This  action  is  taken  under  the 
authority  of  50  CFR  660.323(a)(4)(iii)(A) 
and  is  exempt  from  review  under  E.O. 
12866, 

.Authority:  Ih  1"  .S  C   1801  p!  spq 
Dated    .August  h    1998. 
Gary  C.  .Matlock. 

Director.  OUne  of  Sustainable  Fisheries, 

Witional  Marine  Fisheries  Sen.  ice 

|FR  D(x..  98-2149.T  Fiit'C  H-t5-HH   A  0"  pm] 
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Federal  Register 

Vol.  63.  No.  154 
Tuesday,  August  11,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  905 

[Docket  No.  FV98-905-^  PR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida;  Limiting 
the  Volume  of  Small  Red  Seedless 
Grapefruit 

AGENCY:  At^ricultural  Marketing  Service. 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  invites 
comments  on  limiting  the  volume  of 
small  red  seedless  grapefruit  entering 
the  fresh  market  under  the  marketing 
order  covering  oranges,  grapefruit, 
tangerines,  and  tangelos  grown  in 
P'lorida.  The  marketing  order  is 
administered  locally  by  the  Citrus 
Administrative  Committee  (committee). 
This  rule  would  limit  the  volume  of  size 
48  and/or  size  56  red  seedless  grapefruit 
handlers  could  ship  during  the  first  1 1 
weeks  of  the  1998-1999  season 
beginning  in  September.  This  rule 
would  establish  the  base  percentage  for 
these  small  sizes  at  2,5  percent  for  the  1 1 
week  period  This  proposal  would 
provide  a  sufficient  supplv  of  small 
sized  red  seedless  grapefruit  to  meet 
market  demand,  without  saturating  all 
markets  with  these  small  sizes.  This  rule 
would  help  stabilize  the  market  and 
improve  grower  returns. 

DATES:  Comments  must  be  received  bv 
August  31,  1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  the  Docket  Clerk,  Fruit 
and  Vegetable  Programs.  AMS,  USDA, 
room  2525-S.  P.O.  Bo.x  96456, 
Washington.  DC  20090-6456;  Fax:  (202) 
205-6632.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 


Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Pimental.  Southeast 
Marketing  Field  Office,  F&V.  AMS. 
USDA.  P.O.  Box  2276.  Winter  Haven, 
Florida  33883-2276;  telephone:  (941) 
299-4770,  Fax:  (941)  299-5169;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  F&V,  AMS.  USDA.  room  2522- 
S.  P.O.  Box  96456,  Washington,  DC 
20090-6456;  telephone:  (202)  690-3919, 
Fax:  (202)  205-6632.  Small  businesses 
may  request  information  on  compliance 
with  this  regulation  by  contacting  Jay 
Guerber.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  room 
2525-S.  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone  (202)  720- 
2491.  Fax:  (202)  205-6632. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Agreement  No.  84  and  Marketing  Order 
No.  905,  both  as  amended  (7  CFR  part 
905),  regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  hereinafter  referred  to 
as  the  '"order."  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  proposal 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  thev 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  mav  file  suit  in  court.  Under 
.section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  xAc;t  provides  that  the 


district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

The  order  provides  for  the 
establishment  of  grade  and  size 
requirements  for  Florida  citrus,  with  the 
concurrence  of  the  Secretary.  These 
grade  and  size  requirements  are 
designed  to  provide  fresh  markets  with 
citrus  fruit  of  acceptable  quality  and 
size.  This  helps  create  buyer  confidence 
and  contributes  to  stable  marketing 
conditions.  This  is  in  the  interest  of 
growers,  handlers,  and  consuiriers.  and 
is  designed  to  increase  returns  to 
Florida  citrus  growers.  The  current 
minimum  grade  standard  for  red 
seedless  grapefruit  is  U.S.  No.  1.  and  the 
minimum  size  requirement  is  size  56  (at 
least  3'Vi6  inches  in  diameter). 

Section  905.52  of  the  order  provides 
authority  to  limit  shipments  of  any 
grade  or  size,  or  both,  of  any  variety  of 
Florida  citrus.  Such  limitations  may 
restrict  the  shipment  of  a  portion  of  a 
specified  grade  or  size  of  a  variety. 
Under  such  a  limitation,  the  quantity  of 
such  grade  or  size  that  may  be  shipped 
by  a  handler  during  a  particular  week 
would  be  established  as  a  percentage  of 
the  total  shipments  of  such  variety  by 
such  handler  in  a  prior  period, 
established  by  the  committee  and 
approved  by  the  Secretary,  in  which  the 
handler  shipped  such  variety. 

Section  905.153  of  the  regulations 
provides  procedures  for  limiting  the 
volume  of  small  red  seedless  grapefruit 
entering  the  fresh  market.  The 
procedures  specify  that  the  committee 
may  recommend  that  only  a  certain 
percentage  of  sizes  48  and/or  56  red 
seedless  grapefruit  be  made  available  for 
shipment  into  fresh  market  channels  for 
anv  week  or  weeks  during  the  regulatorv 
period.  The  regulation  period  is  11 
weeks  long  and  begins  the  third  Monday 
in  September.  Under  such  a  limitation, 
the  quantity  of  sizes  48  and/or  56  red 
seedless  grapefruit  that  may  be  shipped 
by  a  handler  during  a  regulated  week  is 
cak:ulated  using  the  recommended 
percentage.  By  taking  the  recommended 
weekly  percentage  times  the  average 
weekly  volume  of  red  grapefruit 
handled  by  such  handler  in  the  previous 
five  seasons,  handlers  can  calc:ulate  the 
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volume  of  sizes  48  and/or  56  they  may 
ship  in  a  regulated  week. 

This  proposed  rule  would  limit  the 
volume  of  small  red  seedless  grapefruit 
entering  the  fresh  market  for  each  week 
of  the  11  week  period  beginning  the 
week  of  September  21.  This  rule  would 
limit  the  volume  of  sizes  48  and/or  56 
red  seedless  grapefruit  entering  the  fresh 
market  for  each  of  the  11  weeks  at  25 
percent.  This  would  allow  the 
committee  to  start  the  season  at  the  most 
restrictive  level  allowed  under 
§  905.153,  and  if  conditions  warrant,  to 
release  greater  quantities  of  size  48  and/ 
or  size  56  small  red  grapefruit  as  more 
information  becomes  available.  This 
action  was  recommended  by  the 
committee  at  its  meeting  on  May  22, 
1998,  by  a  vote  of  14  in  favor  to  2 
opposed. 

For  the  seasons  1994-95,  1995-96, 
and  1996—97,  returns  on  red  seedless 
grapefruit  had  been  declining,  often  not 
returning  the  cost  of  production.  On  tree 
prices  for  red  seedless  grapefruit  had 
fallen  steadily  from  $9.60  per  carton  C's 
bushel)  during  the  1989-90  season,  to 
$3.45  per  carton  during  the  1994-95 
season,  to  a  low  of  $1.41  per  carton 
during  the  1996-97  season. 

The  committee  determined  that  one 
problem  contributing  to  the  market's 
condition  was  the  excessive  number  of 
small  sized  grapefruit  shipped  early  in 
the  marketing  season.  In  the  1994-95. 
1995-96,  and  1996-97  seasons,  sizes  48  . 
and  56  accounted  for  34  percent  of  total 
shipments  during  the  11  week 
regulatory  period,  with  the  average 
weekly  percentage  exceeding  40  percent 
of  shipments.  This  contrasts  with  sizes 
48  and  56  representing  only  26  percent 
of  total  shipments  for  the  remainder  of 
the  season.  While  there  is  a  market  for 
early  grapefruit,  the  shipment  of  large 
quantities  of  small  red  seedless 
grapefruit  in  a  short  period  oversupplies 
the  fresh  market  for  these  sizes  and 
negatively  impacts  the  market  for  all 
sizes. 

For  the  majority  of  the  season,  larger 
sizes  return  higher  prices  than  smaller 
sizes.  How^ever,  there  is  a  push  earlv  in 
the  season  to  get  fruit  into  the  market  to 
take  advantage  of  the  high  prices 
available  at  the  beginning  of  the  season. 
The  early  season  crop  tends  to  have  a 
greater  percentage  of  small  sizes.  This 
creates  a  glut  of  smaller,  lower  priced 
fruit  on  the  market,  driving  down  the 
price  for  all  sizes.  Early  in  the  season, 
larger  sized  fruit  commands  a  premium 
price.  In  some  cases,  the  f,o.b.  is  $4  to 
$6  a  carton  more  than  for  the  smaller 
sizes.  In  early  October,  the  f.o.b.  for  a 
size  27  averages  around  $10.00  per 
carton.  This  compares  to  an  average 
f.o.b.  of  S5.50  per  carton  for  size  56.  By 


the  end  of  the  11  week  period  covered 

in  this  rule,  the  f.o.b.  for  large  sizes 
dropped  to  within  two  dollars  of  the 
f.o.b.  for  small  sizes. 

In  the  three  seasons  prior  to  1997-98, 
prices  of  red  seedless  grapefruit  fell 
from  a  weighted  average  f.o.b.  of  $7.80 
per  carton  to  an  average  f.o.b.  of  $5.50 
per  carton  during  the  period  covered  bv 
this  rule.  Even  though  later  in  the 
season  the  crop  sized  to  naturallv  limit 
the  amount  of  smaller  sizes  available  for 
shipment,  the  price  structure  in  the 
market  had  already  been  negatively 
affected.  During  the  three  seasons,  the 
market  did  not  recover,  and  the  f.o.b.  for 
all  sizes  fell  to  around  $5.00  to  $6.00  per 
carton  for  most  of  the  rest  of  the  season. 
The  committee  believes  that  the  over 
shipment  of  smaller  sized  red  seedless 
grapefruit  early  in  the  season  has 
contributed  to  below  production  cost 
returns  for  growers  and  lower  on  tree 
values.  An  economic  studv  done  by  the 
University  of  Florida — Institute  of  Food 
and  Agricultural  Sciences  (UF-IFAS)  in 
May  1997,  found  that  on  tree  prices  had 
fallen  from  a  high  near  $7.00  in  1991- 
92  to  around  $1.50  for  the  1996-97 
season.  The  study  projected  that  if  the 
industry  elected  to  make  no  changes, 
the  on  tree  price  would  remain  around 
$1.50.  The  study  also  indicated  that 
increasing  minimum  size  restrictions 
could  help  raise  returns. 

To  address  this  issue,  the  conunittee 
voted  to  utilize  the  provisions  of  . 
§905.153,  and  establish  weeklv 
percentage  of  size  regulation  during  the 
first  11  weeks  of  the  1997-98  season. 
The  initial  recommendation  from  the 
committee  was  to  set  the  weeklv 
percentage  at  25  percent  for  each  nf  the 
11  weeks.  As  more  information  on  the 
crop  became  available,  and  as  the 
season  progressed,  the  committee  met 
several  times  and  adjusted  its 
recommendations  for  the  weeklv 
percentages.  The  committee  considered 
information  from  past  seasons,  crop 
estimates,  fruit  size,  and  other 
information  to  make  their 
recommendations.  Actual  weeklv 
percentages  established  during  the  1 1 
week  period  during  the  1997-98  season 
were  50  percent  for  the  first  three 
weeks,  and  35  percent  for  the  other 
eight  weeks. 

In  making  this  recommendation,  the 
committee  reviewed  its  experiences 
from  the  past  season,  and  those  of  prior 
seasons.  The  committee  believes 
establishing  weekly  percentages  last 
season  was  successful.  The  committee 
examined  shipment  data  covering  the  11 
week  regulatory  period  for  the  last 
season  and  the  four  prior  seasons.  The 
information  contained  the  amounts  and 
percentages  of  sizes  48  and  56  shipped 


during  each  week  and  weeklv  fob. 
figures.  During  the  11  week  period,  the 
regulation  was  successful  at  helping 
maintain  pi  ices  at  a  higher  level  than 
the  prior  season,  and  sizes  48  and  56  by 
count  and  as  a  percentage  of  total 
shipments  were  reduced. 

In  comparison  with  f.o.b.  prices  from 
the  1996-97  season,  for  weeks  when 
pricing  information  was  available 
(weeks  6  through  11).  last  season's 
numbers  were  higher  in  five  of  the  six 
weeks.  The  average  f.o.b.  for  these 
weeks  was  $6.28  for  the  1996-97  season 
and  $6.55  for  the  1997-98  season.  Last 
season,  sizes  48  and  56  represented  only 
31  percent  of  total  shipments  during  the 
11  week  regulatory  period  as  compared 
to  38  percent  during  the  previous 
season.  There  was  also  a  15  percent 
reduction  in  shipments  of  sizes  48  and 
56  by  count  for  the  11  weeks. 

Other  information  also  indicates  the 
regulation  was  successful.  In  past 
seasons,  the  on  tree  price  had  been 
dropping  steadily   However,  on  tree 
prices  for  the  month  following  the  11 
weeks  of  regulation  indicate  that  in 
December  1997  the  on  tree  price  for 
grapefruit  was  $2.26  compared  to  $1.55 
for  the  previous  season. 

The  committee  was  concerned  that 
the  glut  of  smaller,  lower  priced  fruit  on 
the  early  market  was  dri\  ing  down  the 
price  for  all  sizes.  There  was  a  steep 
decline  in  prices  for  larger  sizes  in 
previous  seasons.  During  the  six  weeks 
for  mid-0(  tober  through  November, 
prices  for  sizes  23.  27.  32.  and  36  fell 
by  28,  27.  21,  and  20  percent, 
respectively,  during  the  1996-97  season. 
Prices  for  the  same  sizes  during  the 
same  period  fell  only  5.  5.  2.  and  7 
percent,  respectively,  last  season  with 
regulation.  In  fact,  prices  for  all  sizes 
were  firmer  during  this  period  for  last 
season  when  compared  to  the  previous 
year,  with  the  weighted  average  price 
dropping  only  9  percent  during  this 
period  as  compared  to  22  percent  for  the 
previous  season. 

An  et  onomic  study  done  bv  Florida 
Citrus  Mutual  (Lakeland,  Florida)  in 
April  1998.  found  that  the  weekly 
percentage  regulation  had  been 
effective.  The  studv  stated  that  part  of 
the  strength  in  earh  season  pricing 
appeared  to  be  due  to  the  use  of  the 
weekly  percentage  rule  to  limit  the 
volume  of  sizes  48  and  56.  It  said  that 
prices  were  generally  higher  across  the 
size  spectrum  with  sizes  48  and  56 
having  the  largest  gains,  with  larger 
sized  grapefruit  registering  modest 
improvements.  The  rule  shifted  the  size 
distribution  toward  the  higher  priced, 
larger  sized  grapefruit  whii  h  helped 
raise  weekly  average  f.o.b.  prices.  It 
further  stated  that  sizes  48  and  56 
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grapefruit  accounted  for  around  27 
percent  of  domestic  shipments  during 
the  same  11  weeks  during  the  1996-97 
season.  Comparatively,  sizes  48  and  .Sfi 
accounted  for  only  17  percent  of 
domestic  shipments  during  the  same 
period  last  season,  as  small  sizes  were 
used  to  supply  export  customers  with 
preferences  for  small  sized  grapefruit. 

A  subcommittee  had  been  formed  to 
examine  how  weekly  percentage  of  size 
regulation  could  best  be  used.  The 
subcommittee  recommended  to  the  full 
committee  that  the  weekly  percentage  of 
size  regulation  should  be  set  at  2.5 
percent  for  the  11  week  period. 
Members  believe  that  the  problems 
associated  with  an  unc:ontrolled  volume 
of  small  sizes  entering  the  market  early 
in  the  season  will  continue.  The 
subcommittee  thought  that  to  provide 
the  committee  with  the  most  flexibility, 
the  weekly  percentage  should  be  set  at 
25  percent  for  each  of  the  11  weeks  in 
the  regulated  period.  The  subcommittee 
believed  it  was  best  to  set  regulation  at 
the  most  restrictive  level,  and  then  relax 
the  percentage  as  warranted  by 
conditions  later  in  the  season.  The 
subcommittee  also  recommended  that 
the  committee  meet  on  a  regular  basis 
earlv  in  the  season  to  consider 
adjustments  in  the  weekly  perceiUage 
rates  as  was  done  in  the  previous 
season. 

The  recommendations  of  the 
subcommittee  were  reviewed  by  the 
committee.  In  its  discussion,  the 
committee  recognized  the  need  for  and 
the  benefits  of  the  weekly  percentage 
regulation.  The  committee  agreed  with 
the  findings  of  the  subcommittee,  and 
recommended  establishing  the  base 
percentage  at  25  percent  for  eat;h  of  the 
regulation  weeks.  This  is  as  restrictive 
as  §905.153  will  allow. 

In  making  this  recommendation,  the 
committee  considered  that  by 
establishing  regulation  at  25  percent, 
thev  could  meet  again  in  August  and  the 
months  following  and  use  the  best 
information  available  to  help  the 
industry  and  the  committee  make  the 
most  informed  decisions  as  to  whether 
the  established  percentage  is 
appropriate. 

Based  on  this  information  and  the 
experiences  from  last  season,  the 
committee  agreed  to  establish  the 
weekly  percentage  at  the  most 
restrictive  level.  Thev  can  then  meet  in 
late  August,  and  in  September  and 
October  as  needed  when  additional 
information  is  available  and  determine 
whether  the  set  percentage  level  is 
appropriate.  They  said  this  is  essentially 
what  was  done  the  prior  year,  and  it  had 
been  very  successhil.  The  committee 
had  met  in  Mav  1997,  and 


recommended  a  weekly  percentage  be 
established  at  25  percent  for  each  of  the 
eleven  weeks.  In  August,  the  committee 
met  again,  and  recommended  that  the 
weekly  percentage  be  relaxed.  They  met 
again  in  October,  and  recommended 
further  relaxaticris.  Any  changes  to  the 
weekly  percentage  proposed  by  this  rule 
would  require  additional  rulemaking 
and  the  approval  of  the  Secretary*'. 

The  committee  noted  that  more 
information  helpful  in  determining  the 
appropriate  weekly  percentages  will  be 
available  after  August.  At  the  time  of  the 
May  meeting,  grapefruit  had  not  yet 
begun  to  size,  giving  little  indication  as 
to  the  distribution  of  sizes.  Only  the 
most  preliminary'  of  crop  estimates  was 
available,  with  the  official  estimate  not 
to  be  issued  until  October. 

While  information  concerning  the 
coming  season  is  limited  prior  to 
September,  there  are  indications  that 
setting  the  weekly  percentage  at  25 
percent  is  the  appropriate  level.  During 
deliberations  last  season  as  to  weeklv 
percentages,  the  committee  considered 
how  past  shipments  had  affected  the 
market.  Based  on  this  statistical 
information,  the  committee  members 
believed  there  was  an  indication  that 
once  shipments  of  sizes  48  and  56 
reached  levels  above  250,000  cartons  a 
week,  prices  declined  on  those  and  most 
other  sizes  of  red  seedless  grapefruit. 
The  committee  believed  that  if 
shipmerUs  of  small  sizes  could  be 
maintained  at  around  250,000  cartons  a 
week,  prices  should  stabilize  and 
demand  for  larger,  more  profitable  sizes 
should  increase. 

As  is  the  case  for  this  season. they 
wanted  to  recommend  a  weeklv 
percentage  that  would  provide  a 
sufficient  volume  of  small  sizes  without 
adversely  impacting  the  markets  for 
larger  sizes.  They  also  originally 
recommended  that  the  percentage  for 
each  of  the  1 1  weeks  be  established  at 
the  25  percent  level.  This  percentage, 
when  combined  with  the  average 
weekly  shipments  for  the  total  industry, 
provided  a  total  industry  allotment  of 
approximately  244.000  cartons  of  sizes 
48  and/or  56  red  seedless  grapefruit  per 
regulated  week.  The  total  shipments  of 
small  red  seedless  grapefruit  would 
approach  the  250.000  carton  mark 
during  regulated  weeks  without 
exceeding  it. 

While  tne  committee  did  eventually 
vote  last  season  to  increase  the  weekly 
percentages,  shipments  of  sizes  48  and 
56  during  the  11  weeks  regulated  during 
the  1997-98  season  remained  close  to 
the  250.000  carton  mark  In  only  3  of  the 
1 1  weeks  did  the  volume  of  sizes  48  and 
56  exceed  250.000  cartons,  and  even 
then,  bv  not  more  than  35,000  cartons. 


This  may  have  contributed  to  the 
success  of  the  regulation. 

Based  on  the  shipments  from  last 
year,  a  weekly  percentage  of  25  percent 
would  not  have  been  that  much  more 
restrictive  on  shipments  than  the 
percentages  established,  reducing  in 
most  cases  just  the  excess  available 
allotment.  In  setting  the  weekly 
percentage  for  each  week  at  25  percent 
this  season,  the  total  available  allotment 
would  closely  approximate  the  250.000 
carton  level. 

In  addition,  the  production  area 
suffered  through  a  period  of  insufficient 
rainfall  during  the  spring.  While  the 
actual  effects  are  not  currently  known, 
it  is  possible  that  this  may  affect  the 
sizing  of  the  crop  as  well  as  maturity. 
This  could  mean  a  larger  volume  of 
small  sized  red  seedless  grapefruit, 
further  exacerbating  the  problem  with 
small  sizes  early  in  the  season. 

The  situation  is  also  complicated  by 
the  ongoing  economic  problems 
affecting  the  Asian  markets.  In  past 
seasons,  the  Asian  markets  have  shown 
a  strong  demand  for  the  smaller  sized 
red  seedless  grapefruit.  The  reduction  in 
shipments  to  that  area  experienced 
during  the  later  season  last  year  is 
expected  to  continue  during  the  coming 
season.  This  reduction  in  demand  could 
result  in  a  greater  amount  of  small  sizes 
for  the  existing  markets  to  absorb.  These 
factors  increase  the  need  for  restrictions 
to  prevent  the  volume  of  small  sizes 
from  overwhelming  all  markets. 
Therefore,  based  on  the  information 
currently  available,  setting  the  weekly 
percentages  at  25  percent  may  be  the 
most  appropriate  level. 

Therefore,  this  rule  would  establish 
the  weekly  percentage  at  25  percent  for 
each  of  the  11  weeks.  The  committee 
plans  to  meet  in  late  August,  and  as 
needed  during  the  remainder  of  the  11 
week  period  to  work  to  ensure  that  the 
set  weekly  percentages  are  at  the 
appropriate  levels. 

Unaer  §  905.153.  the  quantity  of  sizes 
48  and/or  56  red  seedless  grapefruit  that 
may  be  shipped  by  a  handier  during  a 
regulated  week  would  be  calculated 
using  the  recommended  percentage  of 
25  percent.  By  taking  the  weekly 
percentage  times  the  average  weekly 
volume  of  red  grapefruit  handled  by 
such  handler  in  the  previous  five 
seasons,  handlers  can  calculate  the 
volume  of  sizes  48  and/or  56  they  may 
ship  in  a  regulated  week. 

An  average  week  has  been  calculated 
by  the  committee  tor  each  handler  using 
the  following  formula.  The  total  red 
seedless  grapefruit  shipments  by  a 
handler  during  the  33  week  period 
beginning  the  third  Monday  in 
September  and  ending  the  first  Sunday 
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in  May  during  the  previous  five  seasons 
are  added  and  divided  bv  five  to 
establish  an  average  season.  This 
average  season  is  then  divided  bv  the  33 
weeks  to  derive  the  average  week.  This 
average  week  would  be  the  base  for  each 
handler  for  each  of  the  1 1  weeks  of  the 
regulatory  period.  The  weekly 
percentage,  in  this  case  25  percent,  is 
multiplied  by  a  handler's  average  week. 
The  product  is  that  handler's  allotment 
of  sizes  48  and/or  56  red  seedless 
grapefruit  for  the  given  week. 

Under  this  proposed  rule,  the 
calculated  allotment  is  the  amount  of 
small  sized  red  seedless  grapefruit  a 
handler  could  ship.  If  the  minimum  size 
established  under  §  905.52  remains  at 
size  56,  handlers  could  fill  their 
allotment  with  size  56,  size  48,  or  a 
combination  of  the  two  sizes  such  that 
the  total  of  these  shipments  are  within 
the  established  limits.  If  the  minimum 
size  under  the  order  is  48,  handlers 
could  fill  their  allotment  with  size  48 
fruit  such  that  the  total  of  these 
shipments  are  within  the  established 
limits.  The  committee  staff  would 
perform  the  specified  calculations  and 
provide  them  to  each  handler  on  or 
before  August  15  each  year. 

To  illustrate,  suppose  Handler  A 
shipped  a  total  of  50,000  cartons,  64.600 
cartons,  45,000  cartons,  79.500  cartons, 
and  24,900  cartons  of  red  seedless 
grapefruit  in  the  last  five  seasons, 
respectively.  Adding  these  season  totals 
and  dividing  by  five  yields  an  average 
season  of  52,800  cartons.  The  average 
season  would  then  be  divided  bv  33 
weeks  to  yield  an  average  week,  in  this 
case,  1,600  cartons.  This  would  be 
Handler  A's  base.  The  weekly 
percentage  of  25  percent  would  then  be 
applied  to  this  amount.  This  would 
provide  this  handler  with  a  weekly 
allotment  of  400  cartons  (l,600x.25)  of 
size  48  and/or  56. 

The  average  week  for  handlers  with 
less  than  five  previous  seasons  of 
shipments  would  be  calculated  by  the 
committee  by  averaging  the  total 
shipments  for  the  seasons  they  did  ship 
red  seedless  grapefruit  during  the 
immediately  preceding  five  years  and 
dividing  that  average  by  33.  New- 
handlers  with  no  record  of  shipments 
would  have  no  prior  period  on  which  to 
base  their  average  week.  Therefore, 
under  this  proposal,  a  new  handler 
could  ship  small  sizes  equal  to  25 
percent  of  their  total  volume  of 
shipments  during  their  first  shipping 
week.  Once  a  new  handler  has 
established  shipments,  their  average 
week  will  be  calculated  as  an  average  of 
the  weeks  they  have  shipped  during  the 
current  season. 


This  proposed  rule  would  e.stablish  a 
weekly  percentage  of  25  percent  for 
each  of  the  11  weeks  to  be  regulated. 
The  regulatory  period  begins  the  third 
Monday  in  September.  Each  regulation 
week  would  begin  Monday  at  12:00  a.m. 
and  end  at  11:59  p.m.  the  following 
Sunday,  since  most  handlers  keep 
records  based  on  Monday  being  the 
beginning  of  the  work  week.  If 
necessary,  the  committee  could  meet 
and  recommend  a  percentage  above  25 
percent  to  the  Secretary  at  anv  time 
during  the  regulatory  period. 

The  rules  and  regulations  contain  a 
variety  of  provisions  designed  to 
provide  handlers  with  some  marketing 
flexibility.  When  regulation  is 
established  by  the  Secretary  for  a  given 
week,  the  committee  calculates  the 
quantity  of  small  red  .seedless  grapefruit 
which  may  be  handled  by  each  handler. 
Section  905. 153(d)  provides  allowances 
for  overshipments,  loans,  and  transfers 
of  allotment.  These  allowances  should 
allow  handlers  the  opportunitv  to 
supply  their  markets  while  limiting  the 
impact  of  small  sizes  on  a  weekly  basis. 

During  any  week  for  which  the 
Secretary  has  fixed  the  percentage  of 
sizes  48  and/or  56  red  seedless 
grapefruit,  any  handler  could  handle  an 
amount  of  sizes  48  and/or  56  red 
seedless  grapefruit  not  to  exceed  110 
percent  of  their  allotment  for  that  week. 
The  quantity  of  overshipments  (the 
amount  shipped  in  excess  of  a  handler's 
weekly  allotment)  would  be  deducted 
from  the  handler's  allotment  for  the 
following  week.  Overshipments  would 
not  be  allowed  during  week  11  because 
there  would  be  no  allotments  the 
following  week  from  which  to  deduct 
the  overshipments. 

If  handlers  fail  to  use  their  entire 
allotments  in  a  given  week,  the  amounts 
undershipped  would  not  be  carried 
forward  to  the  following  week. 
However,  a  handler  to  whom  an 
allotment  has  been  issued  could  lend  or 
transfer  all  or  part  of  such  allotment 
(excluding  the  overshipment  allowance) 
to  another  handler.  In  the  event  of  a 
loan,  each  party  would,  prior  to  the 
completion  of  the  loan  agreement,  notify 
the  committee  of  the  proposed  loan  and 
date  of  repayment.  If  a  transfer  of 
allotment  is  desired,  each  party  would 
promptly  notify  the  committee  so  that 
proper  adjustments  of  the  records  could 
be  made.  In  each  case,  the  committee 
would  confirm  in  writing  all  such 
transactions  prior  to  the  following  week. 
The  committee  could  also  act  on  behalf 
of  handlers  wanting  to  arrange  allotment 
loans  or  participate  in  the  transfer  of 
allotment.  Repayment  of  an  allotment 
loan  would  be  at  the  discretion  of  the 
handlers  party  to  the  loan. 


The  committee  would  compute  each  . 
handlers  allotment  by  multiplying  the 
handler's  average  week  by  the 
percentage  established  by  regulation  for 
that  week.  The  committee  wouid  notify 
each  handler  prior  to  that  particular 
week  of  the  quantity  of  sizes  48  and  56 
red  seedless  grapefruit  such  handler 
could  handle  during  a  particular  week, 
making  the  necessary  adjustments  for 
overshipments  and  loan  repayments. 

During  committee  deliberations, 
several  concerns  were  raised  regarding 
this  proposed  regulation.  One  area  of 
concern  was  the  way  allotment  base  is 
calculated.  Two  members  com.mented 
that  the  rule  was  not  fair  to  those 
handlers  that  shipped  the  majority  of 
their  grapefruit  shipments  during  the  1 1 
week  period.  They  said  that  using  a  33 
week  season  as  the  basis  for  allotment 
was  not  reflective  of  their  shipments 
during  the  regulated  period,  and  that 
their  allotment  was  not  enough  to  cover 
their  customer  base. 

The  committee  chose  to  use  the  past 
five  seasons  to  provide  the  most 
accurate  picture  of  an  average  season. 
When  recommending  procedures  for 
establishing  weekly  percentage  of  size 
regulation  for  red  seedless  grapefruit, 
the  committee  discussed  several 
methods  of  measuring  a  handlers 
volume  to  determine  this  base  It  was 
decided  that  shipments  for  the  five 
previous  years  and  for  the  33  weeks 
beginning  the  third  Monday  in 
September  to  the  first  Sunday  the 
following  May  should  be  used  for 
calculation  purposes. 

This  ba.ses  allotment  on  a  33  week 
period  of  shipments,  not  just  a  handler's 
early  shipments  This  was  done 
specifically  to  accommodate  small 
shippers  or  light  volume  shippers,  who 
may  not  have  shipped  much  grapefruit 
in  the  early  season.  The  use  of  an 
average  week  based  on  33  weeks  also 
helps  adjust  for  variations  in  growing 
conditions  that  may  affect  when  fruit 
matures  in  different  seasons  and 
growing  areas.  After  considering 
different  ways  to  calculate  the  average 
week,  the  committee  settled  on  this 
method  as  the  definition  of  prior  period 
that  would  provide  each  handler  with 
an  equitable  base  from  which  to 
establish  shipments. 

In  its  discussion,  the  committee 
recognized  that  there  were  concerns 
regarding  the  way  base  is  calculated. 
However,  committee  members  also 
stated  that  this  type  of  regulation  is 
intended  to  be  somewhat  restrictive. 
and  providing  a  system  that  satisfies 
everyone  is  difficult,  if  not  impossible, 
to  achieve.  There  was  general  agreement 
that  this  method  was  the  best  option 
considered  thus  far.  Another  member 


42768 


Federal  Register/ Vol. 


63.  No.   154 /Tuesday.  August  11.  1998 /Proposed  Rules 


commented  that  this  option  also 
provides  a  larger  industry  base  than  an 
1 1  week  caicailation.  supplying  a  greater 
amount  of  available  base  overall. 

In  regards  to  whether  their  allotment 
would  l)e  enough  to  cover  their 
customer  base,  the  procedures  under 
which  this  rule  is  recommended 
provide  flexibility  through  several 
different  options.  Handlers  can  transfer, 
borrow  or  loan  allotment  based  on  their 
needs  in  a  given  week.  Handlers  also 
have  the  option  of  over  shipping  their 
allotment  by  10  percent  in  a  week,  as 
long  as  the  overshipment  is  deducted 
from  the  following  week's  shipments. 
Statistics  show  that  in  none  of  the 
regulated  weeks  was  the  total  available 
allotment  used.  The  closest  it  came  was 
83  percent  ot  available  base  used 
However,  this  still  left  an  available 
allotment  for  loan  or  transfer  of  over 
57.000  cartons.  Approximately  190 
loans  and  transfers  were  utilized  last 
season.  To  facilitate  this  process,  the 
committee  staff  provides  a  list  of 
handler  names  and  telephone  numbers 
to  help  handlers  find  possible  sources  of 
allotment  if  needed  for  loan  or  trade. 
Also,  this  regulation  only  restricts 
shipments  of  small  sized  red  grapefruit. 
There  are  no  volume  restrictions  on 
larger  sizes. 

Another  concern  expressed  was  that 
the  rule  only  covers  red  seedless 
grapefruit.  One  member  wanted  the 
committee  to  consider  adding  white 
grapefruit  to  the  regulation.  The  member 
also  asked  that  the  committee  continue 
to  consider  other  possibilities  on  which 
to  base  regulation.  The  committee 
agreed  that  the  provisions  by  which  this 
regulation  is  recommended  should  be 
reviewed  on  a  continuous  base.  It  was 
also  stated  that  should  the  committee 
want  to  change  ^  90,").  1.53.  the  section 
outlining  the  procedures  for  setting 
weeklv  percentage  of  size  regulation, 
they  could  consider  it  as  part  of  the 
current  meeting.  No  motions  for  change 
were  received. 

Another  conc:ern  expressed  was  that 
the  committee  was  considering  meeting 
too  often  during  the  regulatory  period  to 
consider  changing  the  weekly 
percentages.  The  member  said  that 
marketing  plans  are  made  further  in 
advance  than  two  to  three  weeks.  The 
committee  responded  that  information 
that  is  valuable  in  considering  the 
appropriate  perc:entage  levels  are  not 
available  until  the  regulatory  period 
begins.  Members  agreed  that  it  was 
important  to  meet  and  adjust 
percentages  as  necessary  as  seasonal 
information  becomes  available. 

After  considering  the  concerns 
expressed,  and  the  available 
information,  the  committee  determined 


that  this  rule  is  needed  to  regulate 
shipments  of  small  sized  red  seedless 
grapefruit. 

This  rule  does  not  affect  the  provision 
that  handlers  may  ship  up  to  15 
standard  packed  cartons  (12  bushels)  of 
fruit  per  day  exempt  from  regulatory 
requirements.  Fruit  shipped  in  gift 
packages  that  are  individually 
addressed  and  not  for  resale,  and  fruit 
shipped  for  animal  feed  are  also  exempt 
from  handling  requirements  under 
specific  conditions.  Also,  fruit  shipped 
to  commercial  processors  for  conversion 
into  canned  or  frozen  products  or  into 
a  beverage  base  are  not  subject  to  the 
handling  requirements  under  the  order. 

Section  H(e)  of  the  Act  requires  that 
whenever  grade,  size,  quality  or 
maturity  requirements  are  in  effect  for 
certain  commodities  under  a  domestic 
marketing  order,  including  grapefruit, 
imports  of  that  commodity  must  meet 
the  same  or  comparable  requirements. 
This  rule  does  not  change  the  minimum 
grade  and  size  requirements  under  the 
order,  only  the  percentages  of  sizes  48 
and/or  56  red  grapefruit  that  may  be 
handled.  Therefore,  no  change  is 
necessary  in  the  grapefruit  import 
regulations  as  a  result  of  this  action. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA), 
AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analvsis. 

The  purpose  of  the  RF'A  is  to  Tit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
.•\ct.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  80  grapefruit 
handlers  subject  to  regulation  under  the 
order  and  approximately  11.000  growers 
of  citrus  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
includes  handlers,  have  been  defined  by 
the  Small  Business  Administration 
(SBA)  as  those  having  annual  receipts  of 
less  than  55.000,000.  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
S500,000  (13  CFR  121.601J. 

Based  on  the  industry  and  committee 
data  for  the  1997-98  season,  the  average 
annual  f.o.b.  price  for  fresh  Florida  red 
grapefruit  during  the  1997-98  season 
was  around  56.30  per-*  -■,  bushel  cartons, 
and  total  fresh  shipments  for  the  1997- 
98  season  are  estimated  at  15.5  million 
(.artons  of  red  grapefruit.  Approximately 


20  percent  of  all  handlers  handled  60 
percent  of  Florida  grapefruit  shipments. 
In  addition,  many  of  these  handlers  ship 
other  citrus  fruit  and  products  which 
are  not  included  in  committee  data  but 
would  contribute  further  to  handler 
receipts.  Using  the  average  f.o.b.  pric:e. 
about  80  percent  of  grapefruit  handlers 
could  be  considered  small  businesses 
under  SBA's  definition  and  about  20 
percent  of  the  handlers  could  be 
considered  large  businesses.  The 
nuijoritv  of  Florida  grapefruit  handlers, 
and  growers  may  be  classified  as  small 
entities. 

Under  the  authority  of  §905.52  of  the 
order,  this  proposed  rule  would  limit 
the  volume  of  small  red  seedless 
grapefruit  entering  the  fresh  market 
during  the  11  weeks  beginning  the  third 
Monday  in  September  for  the  1998-99 
.season.  This  rule  utilizes  the  provisions 
of  §  905.153.  The  proposal  would  limit 
the  volume  of  sizes  48  and/or  56  red 
seedless  grapefruit  by  setting  the  weekly 
percentage  for  each  of  the  1 1  weeks  at 
25  percent.  Under  such  a  limitation,  the 
quantity  of  sizes  48  and/or  56  red 
seedless  grapefruit  that  may  be  shipped 
by  a  handler  during  a  particular  week  is 
calculated  using  the  recommended 
percentage. 

By  taking  the  recommended 
percentage  times  the  average  weekly 
volume  of  red  grapefruit  handled  by 
such  handler  in  the  previous  five 
seasons,  the  committee  would  calculate 
a  handler's  weekly  allotment  of  small 
sizes.  The  rule  would  .set  the  weekly 
percentage  at  25  percent  for  the  11  week 
period.  This  proposal  would  provide  a 
supply  of  small  sized  red  seedless 
grapefruit  sufficient  to  meet  market 
demand,  without  saturating  all  markets 
with  these  small  sizes.  This  rule  would 
help  stabilize  the  market  and  improve 
grower  returns  during  the  early  part  of 
the  season. 

The  weekly  percentage  of  25  percent, 
when  combined  w'ith  the  average 
weekly  shipments  for  the  total  industry, 
would  provide  a  total  industry 
allotment  of  nearly  250.000  cartons  of 
sizes  48  and/or  56  red  seedless 
grapefruit  per  regulated  week.  Based  on 
shipments  from  seasons  1993-97.  a  total 
available  weekly  allotment  of  250,000 
cartons  would  exceed  actual  shipments 
for  each  of  the  first  three  weeks  that 
would  be  regulated  under  this  rule.  In 
addition,  if  a  25  percent  restriction  on 
small  sizes  had  been  applied  during  the 
1 1  week  period  in  the  three  seasons 
prior  to  the  1996-97  .season,  an  average 
of  4.2  percent  of  overall  shipments 
during  that  period  would  have  been 
affected.  A  large  percentage  of  this 
volume  most  likely  could  have  been 
replaced  by  larger  sizes.  Under  this 
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proposal  a  sufficient  volume  of  small 
sized  red  grapefruit  would  still  be 
allowed  into  all  channels  of  trade,  and 
allowances  would  be  in  place  to  help 
handlers  address  any  market  shortfall. 
Therefore,  the  overall  impact  on  total 
seasonal  shipments  and  on  industry  cost 
should  be  minimal. 

The  early  season  crop  tends  to  have 
a  greater  percentage  of  small  sizes.  This 
creates  a  glut  of  smaller,  lower  priced 
fruit,  driving  down  the  price  for  all 
sizes.  Early  in  the  season,  larger  sized 
fruit  commands  a  premium  price.  In 
some  cases,  the  f.o.b.  is  $4  to  $6  a  carton 
more  than  for  the  smaller  sizes.  In  early 
October,  the  f.o.b.  for  a  size  27  averages 
around  $10.00  per  carton.  This 
compares  to  an  average  f.o.b.  of  $5.50 
per  carton  for  size  56.  By  the  end  of  the 
11  week  period  covered  in  this  rule,  the 
f.o.b.  for  large  sizes  has  dropped  to 
within  two  dollars  of  the  f.o.b.  for  small 
sizes. 

The  over  shipment  of  smaller  sized 
red  seedless  grapefruit  early  in  the 
season  has  contributed  to  below 
production  cost  returns  for  growers  and 
lower  on  tree  values.  An  economic 
study  done  by  the  University  of 
Florida — Institute  of  Food  and 
Agricultural  Sciences  (UF-IFAS)  in  May 
1997,  found  that  on  tree  prices  had 
fallen  from  a  high  near  $7.00  in  1991- 
92  to  around  $1.50  for  the  1996-97 
season.  The  study  projected  that  if  the 
industry  elected  to  make  no  changes, 
the  on  tree  price  would  remain  around 
$1.50.  The  study  also  indicated  that 
increasing  minimum  size  restrictions 
could  help  raise  returns. 

This  regulation  would  have  a  positive 
impact  on  affected  entities.  The  purpose 
of  this  rule  would  be  to  help  stabilize 
the  market  and  improve  grower  returns 
by  limiting  the  volume  of  small  sizes 
marketed  early  in  the  season.  There  are 
no  volume  restrictions  on  larger  sizes. 
Therefore,  larger  sizes  could  be 
substituted  for  smaller  sizes  with  a 
minimum  effect  on  overall  shipments. 
While  this  rule  may  necessitate  spot 
picking,  which  may  entail  slightly 
higher  harvesting  costs,  many  in  the 
industry  are  already  using  the  practice, 
and  because  this  regulation  is  only  in 
effect  for  part  of  the  season,  the  overall 
effect  on  costs  is  minimal.  This  rule  is 
not  expected  to  appreciably  increase 
costs  to  producers. 

This  rule  would  help  limit  the  effects 
of  an  over  supply  of  small  sizes  early  in 
the  season.  A  similar  rule  was  enacted 
successfully  last  season.  During  the  11 
week  period,  the  regulation  was 
successful  at  helping  maintain  prices  at 
a  higher  level  than  the  prior  season,  and 
sizes  48  and  56  by  count  and  as  a 
percentage  of  total  shipments  were 


reduced.  Therefore,  this  action  should 
have  a  positive  impact  on  grower 
returns. 

For  the  weeks  when  pricing 
information  was  available,  last  season's 
prices  were  higher  in  five  of  the  six 
weeks  when  compared  with  f.o.b.  prices 
from  the  1996-97  season.  The  average 
f.o.b.  for  these  weeks  was  $6.28  for  the 
1996-97  season  and  $6.55  for  the  1997- 
98  season.  It  also  reduced  sizes  48  and 
56  as  a  percentage  of  the  crop.  Last 
season  sizes  48  and  56  represented  31 
percent  of  shipments  during  the  11 
week  regulatory  period,  compared  to  38 
percent  during  the  previous  season. 
There  was  also  a  15  percent  reduction 
in  shipments  of  sizes  48  and  56  bv 
count.  Numbers  from  the  month 
following  the  11  weeks  of  regulation 
also  indicate  that  in  December  1997  the 
on  tree  price  for  grapefruit  was  $2.26 
compared  to  $1.55  for  the  previous 
season. 

The  rule  was  also  successful  in 
reducing  the  steep  drop  in  prices  for 
larger  sizes  that  had  occurred  in 
previous  seasons.  During  the  six  weeks 
from  mid-October  through  November, 
prices  for  sizes  23,  27,  32,  and  36  fell 
by  28,  27,  21,  and  20  percent, 
respectively,  during  the  1996-97  season. 
Prices  for  the  same  sizes  during  the 
same  period  last  season  only  fell  by  5, 
5,  2.  and  7  percent,  respectively,  under 
regulation.  Prices  for  all  sizes  were 
firmer  during  this  period  last  season 
when  compared  to  the  previous  year, 
with  the  weighted  average  price 
dropping  only  9  percent  during  this 
period  last  season  as  compared  to  22 
percent  for  the  previous  season. 

An  economic  study  done  by  Florida 
Citrus  Mutual  (Lakeland,  Florida)  in 
April  1998,  found  that  the  weeklv 
percentage  regulation  had  been 
effective.  The  study  indicated  that  part 
of  the  strength  in  early  season  pricing 
appeared  to  be  due  to  the  use  of  the 
weekly  percentage  rule  to  limit  the 
volume  of  sizes  48  and  56.  Prices  were 
generally  higher  across  the  size 
spectrum  with  sizes  48  and  56  having 
the  largest  gains,  with  larger  sized 
grapefruit  registering  modest 
improvements.  It  also  stated  that  sizes 
48  and  56  grapefruit  accounted  for 
around  27  percent  of  domestic 
shipments  during  the  11  weeks  during 
the  1996-97  season,  compared  to  only 
17  percent  during  the  same  period  last 
season,  as  small  sizes  were  used  to 
supply  export  customers  with 
preferences  for  small  sized  grapefruit. 

Even  with  restrictions  in  place,  total 
shipments  during  the  11  week  period 
last  season  were  higher  than  the 
previous  season.  There  was  also  no 
noticeable  drop  in  exports.  Therefore, 


shipments  remained  strong  and  prices 
were  stabilized  during  the  regulated 
period. 

Over  50  percent  of  red  seedless 
grapefruit  is  shipped  to  the  fresh 
market.  Because  of  reduced  demand  and 
an  oversupply.  the  processing  outlet  is 
not  currently  profitable.  Consequently, 
it  is  essential  that  the  market  for  fresh 
red  grapefruit  be  fostered  and 
maintained.  Any  costs  associated  with 
this  action  would  only  be  for  the  11 
week  regulatory  period.  However, 
benefits  from  this  action  could  stretch 
throughout  the  entire  33  week  season 

This  rule  is  intended  to  stabilize  the 
market  during  the  early  season  and 
increase  grower  returns.  Information 
available  from  last  season  suggests  the 
regulation  could  do  both.  A  stabilized 
price  that  returns  a  fair  market  value 
would  be  beneficial  to  both  small  and 
large  growers  and  handlers.  The 
opportunities  and  benefits  of  this  rule 
are  expected  to  be  available  to  all  red 
seedless  grapefruit  handlers  and 
growers  regardless  of  their  size  of 
operation. 

One  alternative  to  the  actions 
approved  was  considered  by  the 
committee  prior  to  making  the 
recommendations.  The  alternative 
discussed  was  whether  to  amend 
§  905.153  m  conjunction  with  setting  a 
weekly  percentage.  Two  members 
suggested  that  the  calculation  used  to 
determine  a  handler's  allotment  base 
should  be  changed  from  33  weeks  to  a 
calculation  that  used  the  11  weeks 
regulated  by  the  rule.  In  its  discussion, 
the  committee  recognized  that  there 
were  concerns  regarding  the  way  base  is 
calculated.  However,  committee 
members  also  stated  that  this  type  of 
regulation  is  intended  to  be  somewhat 
restrictive,  and  providing  a  system  that 
satisfies  everyone  is  difficult,  if  not 
impossible,  to  achieve.  There  was 
general  agreement  that  though  this 
method  had  its  concerns,  it  was  the  best 
option  considered  thus  far.  Therefore, 
the  committee  rejected  this  alternative, 
concluding  the  recommendations 
previously  discussed  were  appropriate 
for  the  industry'. 

Handlers  utilizing  the  fiexibility  of 
the  loan  and  transfer  aspects  of  this 
action  would  be  required  to  submit  a 
form  to  the  committee.  The  rule  would 
increase  the  reporting  burden  on 
approximately  80  handlers  of  red 
seedless  grapefruit  who  v^^puld  be  taking 
about  0.03  hour  to  complete  each  report 
regarding  allotment  loans  or  transfers. 
The  information  collection  requirements 
contained  in  this  section  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
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(Pub.  L.  104-13)  and  assigned  OMB 
number  0581-0094.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sectors. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
proposed  rule.  However,  red  seedless 
grapefruit  nuist  meet  the  requirements 
as  specified  in  the  U.S.  Standards  for 
Grades  of  Florida  Grapefruit  (7  CFR 
51.760  through  51.784)  issued  under  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  through  1627). 

The  committee's  meeting  was  widely 
publicized  throughout  the  citrus 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  committee  deliberations 
on  all  issues.  Like  all  committee 
meetings,  the  May  22,  1998,  meeting 
was  a  public  meeting  and  all  entities, 
both  large  and  small,  were  able  to 
express  views  on  this  issue.  Interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

A  20-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  Twenty  days  is  deemed 
appropriate  because  this  rule  would 
need  to  be  in  place  as  soon  as  possible 
since  handlers  will  begin  shipping 
grapefruit  in  September.  In  addition, 
because  of  the  nature  of  this  rule, 
handlers  need  time  to  consider  their 
allotment  and  how  best  to  service  their 
customers.  Also,  the  industrv  has  been 
discussing  this  issue  for  some  time,  and 
the  committee  has  kept  the  industrv 
well  informed.  It  has  also  been  widely 
discussed  at  various  industrv  and 
association  meetings.  Interested  persons 
have  had  time  to  determine  and  express 
their  positions.  All  written  comments 
timely  received  will  be  considered 
before  a  final  determination  is  made  on 
this  matter. 

List  of  Subjects  in  7  CFR  Part  905 

Grapefruit.  Marketing  agreements, 
Oranges.  Reporting  and  recordkeeping 
requirements.  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  905  is  proposed  to 
be  amended  as  follows: 

PART  905— ORANGES,  GRAPEFRUIT, 
TANGERINES.  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  905  continues  to  read  as  follows: 

.Authority:  7  U.S.C.  601-674 


2.  A  new  §  905.350  is  added  to  read 
as  follows: 

§  905.350     Red  seedless  grapefruit 
regulation. 

This  section  establishes  the  weekly 
percentages  to  be  used  to  calculate  each 
handler's  weekly  allotment  of  small 
sizes.  If  the  minimum  size  in  effect 
under  §905.306  for  red  seedless 
grapefruit  is  size  56,  handlers  can  fill 
their  allotment  with  size  56,  size  48.  or 
a  combination  of  the  two  sizes  such  that 
the  total  of  these  shipments  are  within 
the  established  weekly  limits.  If  the 
minimum  size  in  effect  under  §  905.306 
for  red  seedless  grapefruit  is  48, 
handlers  can  fill  their  allotment  with 
size  48  red  seedless  grapefruit  such  that 
the  total  of  these  shipments  are  within 
the  established  weekly  limits.  The 
weekly  percentages  for  sizes  48  and/or 
56  red  seedless  grapefruit  grown  in 
Florida,  which  may  be  handled  during 
the  specified  weeks  are  as  follows: 


Week 

Weekly 

percentage 

(a)  9/21/98  through  9/27/98 

25 

(b)  9/28/98  through  10/4/98 

25 

(C)  10/5/98  through  10/11/98  .... 

25 

(d)  10/12/98  through  10/18/98  .. 

25 

(e)  10/19/98  through  10/25/98  .. 

25 

(f)  10/26/98  through  11/1/98  

25 

(g)  11/2/98  through  11/8/98  

25 

(h)  11/9/98  through  11/15/98  .... 

25 

(1)  11/16/98  through  11/22/98  ... 

25 

0)  11/23/98  through  11/29/98  ... 

25 

(k)  11/30/98  through  12/6/98  .... 

25 

Dated:  August  5.  1998. 

Robert  C.  Keeney. 

Deputy  Administrator.  Fruit  and  Vegetable 
Programs. 

|FR  Doc.  98-21481  Filed  8-10-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-28-AD] 

RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Jetstream  Models  3101  and 
3201  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM): 
Reopening  of  the  comment  period. 


SUMMARY:  This  document  proposes  to 
revise  an  earlier  proposed  airworthiness 
directive  (AD)  that  would  have  required 


removing  the  ground  inhibit  time  delay 
and  the  ground  test  relay  from  the  stall 
warning  and  protection  system  on 
certain  British  Aerospace  Jetstream 
Models  3101  and  3201  airplanes  that  are 
equipped  with  the  ground  inhibit 
function  (Modification  JM7813A  (SB 
27-JM7813A)  or  fM7813B).  This 
proposed  AD  would  have  also  required 
rewiring  part  of  the  stall  warning  and 
protection  system  to  assure  that  system 
reliance  is  maintained  after  relay 
removal.  The  proposed  AD  was  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
Lssued  by  the  airworthiness  authority  for 
the  United  Kingdom.  Since  issuing  the 
NPRM,  British  Aerospace  has  revised 
the  service  information  referenced  in 
the  previous  proposal  to  correct  a 
certain  portion  of  the  procedures.  The 
Federal  Aviation  Administration  (FAA) 
has  determined  that  these  corrected 
procedures  in  the  revised  service 
information  should  be  incorporated  into 
the  NPRM,  and  that  the  comment  period 
for  the  proposal  should  be  reopened  and 
the  public  should  have  additional  time 
to  comment.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  failure  of  the  ground  inhibit 
relay  while  it  is  in  the  energized 
position  caused  by  the  current  design, 
which  could  result  in  failure  of  the  stall 
warning  system  and  possible  loss  of 
control  of  the  airplane  in  certain 
situations  if  the  crew  was  not  aware  that 
the  system  had  failed. 

DATES:  Comments  must  be  received  on 
or  before  September  9,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-28- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
British  Aerospace  Regional  Aircraft, 
Prestwick  International  Airport, 
Ayrshire,  KA9  2RVV.  Scotland; 
telephone:  (01292)  479888;  facsimile: 
(01292)  479703.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

S.M.  Nagarajan,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate, 
Aircraft  Certification  Service,  1201 
Walnut,  suite  900.  Kansas  City.  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 


Federal  Register/ Vol.  63.  No.  154/Tuesday.  August  11.  1998 /Proposed  Rules  42771 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-28-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-28-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  British  Aerospace 
Jetstream  Models  3101  and  3201 
airplanes  that  are  equipped  with  the 
ground  inhibit  function  (Modification 
JM7813A  (SB  27-JM7813A)  or 
JM7813B)  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  April  30,  1998 
(63  FR  23686).  The  NPRM  proposed  to 
require  removing  the  ground  inhibit 
time  delay  and  the  ground  test  relay 
from  the  stall  warning  and  protection 
system.  This  proposed  AD  also  requires 
rewiring  part  of  the  stall  warning  and 
protection  system  to  assure  that  system 
reliance  is  maintained  after  relay 
removal.  Accomplishment  of  the 


proposed  action  as  specified  in  the 
NPRM  would  be  in  accordance  with 
British  Aerospace  Jetstream  Alert 
Service  Bulletin  27-A-JM7847,  dated 
December  24,  1997. 

The  NPRM  was  the  result  of 
mandatorv'  continuing  airworthiness 
information  (MCAI)  issued  bv  the 
airworthiness  authority  for  the  United 
Kingdom. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Events  Since  Issuance  of  the  NTRM 

Since  issuance  of  the  NPRM.  British 
Aerospace  has  revised  Jetstream  Alert 
Service  Bulletin  27-A-JM7847.  dated 
December  24.  1997,  to  the  Revision  1 
level,  dated  April  27,  1998.  This 
revision  corrects  the  functional  test 
procedures  of  the  original  service 
bulletin. 

The  FAA's  Determination 

After  examining  all  information 
related  to  the  subject  described  in  this 
document,  the  FAA  has  determined 
that: 

— the  revised  ser\'ice  bulletin  should  be 
incorporated  into  the  proposed  AD: 
and 

— AD  action  should  be  taken  to 
incorporate  this  change  to  prevent 
failure  of  the  ground  inhibit  relay 
while  it  is  in  the  energized  position 
caused  by  the  current  design,  which 
could  result  in  failure  of  the  stall 
warning  system  and  possible  loss  of 
control  of  the  airplane  in  certain 
situations  if  the  crew  was  not  aware 
that  the  system  had  failed. 

The  Supplemental  NPRM 

Since  the  service  bulletin  revision 
includes  procedures  that  go  bevond  the 
scope  of  what  was  already  proposed,  the 
FAA  is  reopening  the  comment  period 
to  allow  the  public  additional  time  to 
comment  on  this  proposed  action. 

Cost  Impact 

The  FAA  estimates  that  301  airplanes 
in  the  U.S.  registry  would  be  affected  bv 
the  proposed  AD,  that  it  would  take 
approximately  6  workhours  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  S60  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  5108,360,  or  S360  per 
airplane. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  ha\  e  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 
in  accordance  with  Executi\e  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  1 1034^  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  (.riteria  of  the  Regulatorv 
Flexibility  .Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  bv  the 
.Administrator,  the  Federal  .Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  ,39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S  C   106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

British  .Aerospace;  Docket  No.  98-CE-28-AD. 

Applicability:  letstream  Models  3101  and 
3201  airplanes,  all  serial  numbers, 
certificated  in  any  categorv-.  thai  are 
equipped  with  the  ground  inhibit  function 
(Modification  IM7813A  (SB  27-)M7813A)  or 
IM7813B). 

Note  1:  This  .AD  applies  to  each  airplane 
identified  in  the  preceding  appHcability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .^D,  For 
airplanes  that  have  been  modified,  altered,  or 
repain.'d  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
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owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD 
The  request  should  inckuie  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  .AD.  unless  already  accomplished. 

To  prevent  failure  of  the  ground  inhibit 
relay  while  it  is  in  the  energized  position 
caused  by  the  current  design,  which  could 
result  in  failure  of  the  stall  warning  system 
and  possible  loss  of  control  of  the  airplane 
in  certain  situations  if  the  crew  was  not 
aware  that  the  system  had  failed,  accomplish 
the  following: 

(a)  Remove  the  ground  inhibit  time  delay 
and  the  ground  test  relay  from  the  stall 
warning  and  protection  system,  and  rewire 
part  of  the  stall  warning  and  protection 
system  to  assure  that  system  reliance  is 
maintained  after  relay  removal.  Accomplish 
these  actions  in  accordance  with  the 
ACCOMPLISH.VIENT  INSTRliCTIONS 
section  of  British  .Aerospace  [etstream  Alert 
Service  Bulletin  27-A-IM7847.  Revision  1, 
dated  April  27.  1998. 

(b)  If  the  actions  of  this  .\D  were 
accomplished  in  accordance  with  British 
.Aerospace  [etstream  .Alert  Service  Bulletin 
27-A-IM7847.  dated  December  24.  1997.  the 
affected  airplane  still  needs  to  be  re-tested  in 
accordance  with  British  Aerospace  Jetstream 
Alert  Service  Bulletin  27-,A-JM7847, 
Revision  1.  dated  .April  27,  1998. 

(cj  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .AD 
can  be  accomplished. 

[d)  .An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  .Manager.  Small  Airplane 
Directorate.  Aircraft  Certification  Service. 
1201  Walnut,  suite  900.  Kansas  City. 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  mav  add 
comments  and  then  send  it  to  the  Manager, 
Small  .Airplane  Directorate 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate 

(e)  Questions  or  technical  information 
related  to  British  .Aerospace  Jetstream  Alert 
Service  Bulletin  27-A-IM7847.  Revision  1. 
dated  April  27.  1998.  should  be  directed  to 
British  .Aerospace  Regional  .Aircraft. 
Prestwick  International  Airport.  .Ayrshire, 
ICA9  2RW.  Scotland:  telephone.  (01292) 
479888;  facsimile:  (01292)  479703   This 
service  information  may  be  examined  at  the 
F.A.A.  Central  Region,  Office  of  the  Regional 
Counsel.  Room  1558.  601  E.  12th  Street. 
Kansas  City,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  .Aerospace  letstream  Alert  Service 


Bulletin  27-A-JM7847.  dated  December  24. 
1997.  This  service  bulletin  is  classified  as 
mandatory  by  the  United  Kingdom  Civil 
Aviation  Authority  (C.A.A). 

Issued  in  Kansas  City,  Missouri,  on  August 
4,  1998. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-48] 

Proposed  Modification  of  Class  E 
Airspace;  Grand  Rapids,  MN 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Grand 
Rapids,  MN.  A  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Runway 
(RWY)  16,  and  a  VHF  Omnidirectional 
Range  (VOR)  or  GPS  SIAP  to  Rwy  34. 
Amendment  (Amdt)  10,  have  been 
developed  for  Grand  Rapids/Itasca 
County,  Gordon  Newstrom  Field 
Airport.  Controlled  airspace  extending 
upward  from  the  surface  and  controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approaches.  This  action  proposes  to 
modify  the  existing  surface  area  by 
adding  an  extension,  and  increase  the 
radius  of  the  existing  controlled 
airspace  for  this  airport. 
DATES:  Comments  must  be  received  on 
or  before  September  30,  1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  98-AGL^8,  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018. The  official  docket  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520.  Federal 


Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory  decision 
on  the  proposal.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL^B."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230.  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify' 
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Class  E  airspace  at  Grand  Rapids,  MN, 
to  accommodate  aircraft  executing  the 
proposed  GPS  Rwv  16  SIAP  and  the 
VOR  or  GPS  Rwy  34  SIAP,  Amdt  10,  at 
Grand  Rapids/Itasca  County,  Gordon 
Newstrom  Field  Airport  by  modifying 
the  existing  controlled  airspace. 
Controlled  airspace  extending  upward 
from  the  surface,  and  controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL,  is  needed  to  contain 
aircraft  executing  the  approaches.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  published  in  paragraph  6002, 
and  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005, 
of  FAA  Order  7400. 9E  dated  September 
10,  1997,  and  effective  September  16, 
1997,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40103.  4011 3. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR.  \9S9- 
1963  Comp..  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6002     Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 


AGLMNE2     Grand  Rapids,  MN' [Revised] 

Grand  Rapids/Itasca  County.  Gordon 
Newstrom  Field  Airport.  .MN 

(Lat  47°12'40' N..  long.  93°30'35'VV.) 
Grand  Rapids  VOR/DME 

(Lat-  47°09 '^g'-N..  long.  93=29  19  W) 

Within  a  4.4-mile  radius  of  Grand  Rapids/ 
Itasca  County.  Gordon  Newstrom  Field 
Airport,  and  that  airspace  extending  from  the 
surface  within  2.4  miles  each  side  of  the 
Grand  Rapids  VOR  160°  radial,  extendmg 
from  the  4,4-mile  radius  to  7.0  miles 
southeast  of  the  VOR/DME.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  b\  a 
Notice  to  Airman.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/facility  Directory. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MN  E5     Grand  Rapids,  MN  [Revised] 

Grand  Rapids/Itasca  County.  Gordon 
Newstrom  Field  .^irport.  MN 

(Lat.  47'=12  40"\..  long.  93°30'35  W  ) 
Grand  Rapids  VOR/DME 

(Lat.  47°0949"N..  long.  93°29'19"VV.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.8  mile 
radius  of  the  Grand  Rapids/Itasca  County. 
Gordon  Newstrom  Field  Airport,  and  4  4 
miles  each  side  of  the  Grand  Rapids  VOR 
161°  radial,  extending  from  the  6.8-mile 
radius  to  7.0  miles  southeast  of  the  VOR/' 
DME. 
***** 

Issued  in  Des  Plaines,  Illinois  on  July  29. 
1998. 
Richard  K.  Petersen, 

Acting  Assistant  Manager.  Air  Traffic 

Division 

[FR  Doc.  98-21471  Filed  8-10-98:  8:45  am.] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  3,  5,  10,  20,  207,  310,  312, 
316,  600,  601,  607,  610,  640,  and  660 

[Docket  No.  98N-01 44] 

RIN0910-AB29 

Biological  Products  Regulated  Under 
Section  351  of  the  Public  Health 
Service  Act;  Implementation  of 
Biologies  License;  Elimination  of 
Establishment  License  and  Product 
License;  Public  Workshop 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule;  notice  of 

workshop. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  workshop  to  present  issues 
related  to  the  agency's  proposed  rule 
entitled  "Biological  Products  Regulated 
Under  Section  .151  of  the  Public  Health 
Ser\  ice  Act;  Implementation  of 
Biologies  License;  Elimination  of 
Establishment  License  and  Product 
License"  issued  recently  in  the  Federal 
Register.  The  purpose  of  the  public 
workshop  is  to  provide  interested 
persons  an  opportunity  to  more  clearly 
understand  the  proposed  rule  and  its 
effect  on  industry  and  the  public. 
DATES:  The  public  workshop  will  be 
held  on  Wednesday.  September  2.  1998. 
9  a.m.  to  3  p.m   Submit  written 
comments  bv  October  14.  1998.  Fax 
registration  information  to  the  contac;t 
person  bv  August  21.  1998. 
ADDRESSES:  The  public  workshop  will 
be  held  at  the  Hvatt  Regencv  Hotel.  One 
Bethesda  Metro,' Bethesda,  MD  20814. 
301-657-6406.  Submit  written 
comments  to  the  Dockets  Manage.ment 
Branch  (HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION:  Kathy  A. 
Eberhart.  Center  for  Biologies 
Evaluation  and  Research  (HFM— 43). 
Food  and  Drug  Administration.  1401 
Rockville  Pike,  Rockville.  MD  20852- 
1448, 301-827-1317,  FAX  301-827- 
3079,  e-mail  "eberhart@cber.fda.gov" 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  luly  31.  1998  (63  FR 
40858),  FD.^  published  a  proposed  rule 
entitled  'Biological  Products  Regulated 
Under  Section  351  of  the  Public  Health 
Service  Act;  Implementation  of 
Biologies  License;  Elimination  of 
Establishment  License  and  Product 
License"  proposing  to  revise  the 
regulations  regarding  the  procedures  for 
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application  for  approval  to  market  a 
biological  product  regulated  under 
section  3.51  of  tlie  Public  Health  Service 
Act  (42  LJ.S.C.  262  et  scq.).  Currently, 
most  manufac;turers  mu.st  submit  an 
establishment  license  application  (ELA) 
and  a  product  license  applii:ation  (FL.A) 
when  requesting  approval  to  market  a 
biological  product  in  interstate 
commerce.  Under  the  proposed 
regulations,  a  manufacturer  would 
submit  to  FDA  the  appropriate 
establishment  and  product  information 
in  a  single  biologies  license  application 
(BLA)  in  lieu  of  filing  a  separate  EL.-\ 
and  PLA.  The  BLA  is  intended  to 
replace  the  many  different  EL,-\  and  PLA 
forms  currently  in  use.  Upon  approval 
of  the  BLA.  a  manufacturer  would 
receive  a  single  biologies  license  to 
market  the  product  in  interstate 
commerce. 

Interested  persons  may  submit  written 
comments  on  the  proposed  rule  (6.3  FR 
408,58)  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  docket  number  found  in  brackets 
in  the  heading  of  this  document  and 
should  be  submitted  by  October  14, 
1998.  Received  comments  may  be  seen 
in  the  office  above  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Registration:  Fax  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
number)  to  the  contact  person  by 
Friday,  August  21,  1998.  There  is  no 
registration  fee  for  the  workshop.  Space 
is  limited,  therefore  interested  parties 
are  encouraged  to  register  early. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  Kathy 
A.  Eberhart  at  least  7  days  in  advance. 

Transcripts:  Transcripts  of  the 
workshop  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35).  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
12.^-16,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
workshop  at  a  cost  of  10  cents  per  page. 

Dated:  August  5,  1998. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

IFR  Doc.  98-21406  Filed  8-10-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  902 

[AK-007-FOR,  Amendment  No.  VII] 

Alaska  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  a  proposed 
amendment  to  the  Alaska  regulatory 
program  (hereinafter,  the  "Alaska 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
consists  of  revisions  to  rules  pertaining 
to  general  permitting  requirements, 
general  permit  application  information 
requirements,  environmental  resource 
information  requirements,  reclamation 
and  operation  plan  requirements, 
permitting  for  special  categories  of 
mining,  coal  exploration,  self-bonding 
requirements,  performance  standards, 
and  general  provisions.  The  amendment 
is  intended  to  revise  the  Alaska  program 
to  provide  additional  safeguards,  to 
clarify  ambiguities,  and  to  improve 
operational  efficiency. 
DATES:  Written  comments  must  be 
received  by  4;00  p.m.,  m.d.t.,  September 
10,  1998.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  September  8,  1998.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  by  4:00  p.m.,  m.d.t., 
August  26,  1998. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  F. 
Fulton  at  the  address  listed  below. 

Copies  of  the  Alaska  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Denver  Field 
Division. 

James  F.  Fulton,  Chief,  Denver  Field 
Division,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1999 
Broadway,  Suite  3320,  Denver, 
Colorado  80202-5733. 
Robert  Loeffler,  Large  Mine  Project 
Manager,  Alaska  Division  of  Mining 
and  Water  Management,  3601  C 


Street,  Suite  800,  Anchorage,  Alaska 
99503-5935,  Telephone:  907-269- 
8627. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  F.  Fulton,  Telephone:  303-844- 
1424;  Internet  address: 
JFULTON@OSMRE.GOV. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Alaska  Program 

On  March  23,  1983,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Alaska  program.  General  background 
information  on  the  Alaska  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and 
conditions  of  approval  of  the  Alaska 
program  can  be  found  in  the  March  23, 
1983,  Federal  Register  (48  FR  12274). 

Subsequent  actions  concerning 
Alaska's  program  and  program 
amendments  can  be  found  at  30  CFR 
902.15  and  902.16. 

II.  Proposed  Amendment 

By  letter  dated  July  30,  1998,  Alaska 
submitted  a  proposed  amendment 
(amendment  number  VII,  administrative 
record  No.  AK-07-01)  to  its  program 
pursuant  to  SMCRA,  30  U.S.C.  1201  et 
seq.  Alaska  submitted  the  proposed 
amendment  at  its  own  initiative.  The 
provisions  of  the  Alaska  Surface  Coal 
Mining  Program  Regulations  that  Alaska 
proposed  to  revise  were:  11  Alaska 
Administrative  Code  (AAC)  90.002(a), 
(b),  and  (c),  responsibilities,  and  11 
AAC  90.0111(a)]  (1)  and  (2),  permit  fees, 
as  provided  in  Article  2,  General 
Permitting  Requirements;  11  AAC 
90.025(a)(2).  (b).  and  (c).  authority  to 
enter  and  ownership  information,  as 
provided  in  Article  3,  General  Permit 
Application  Information  Requirements; 
11  AAC  90.045(a)(1)  and  (2),  geology 
description,  and  11  AAC  90.049[(a)]. 
[(a)]{l).  (2).  and  [(a)](2)(C)  through  (H) 
surface  water  information,  as  provided 
in  Article  4,  Environmental  Resource 
Information  Requirements;  11  AAC 
90.083(b)(9)  and  (11),  reclamation  plan 
general  requirements,  and  11  AAC 
90.097,  transportation  facilities,  as 
provided  in  Article  5,  Reclamation  and 
Operation  Plan;  11  AAC  90.149(d)  and 
(d)(1),  operations  near  alluvial  valley 
floors,  as  provided  in  Article  7. 
Permitting  for  Special  Categories  of 
Mining;  11  AAC  90.163(a)  and  (d), 
exploration  that  substantially  disturbs 
the  natural  land  surface  or  occurs  in  an 
area  designated  unsuitable  for  surface 
coal  mining,  as  provided  in  Article  8. 
Exploration;  11  AAC  90.207(f).  self- 
bonding  requirements,  as  provided  in 
Article  10.  Bonding;  11  AAC  90.337(f). 
impoundment  inspection.  11  AAC 
90.375(f).  public  notice  of  blasting.  11 
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AAC  90.391(h)(1)  and  (2)  and  (s), 
disposal  of  excess  spoil  and  coal  mine 
waste,  11  AAC  90.401(e),  coal  mine 
waste,  refuse  piles,  11  AAC  90.407(e), 
coal  mine  waste,  dams  and 
embankments,  11  AAC  90.423(b)  and 
(h),  protection  offish  and  wildhfe,  11 
AAC  90.443(d)(1),  (k),  and  (k)(l)  and  (2). 
backfilling  and  grading,  and  11  AAC 
90.491(e),  (f),  and  (f)(1)  and  (2), 
construction  and  maintenance  of  roads, 
transportation  and  support  facilities, 
and  utility  installations,  as  provided  in 
Article  11,  Performance  Standards;  and 
11  AAC  90.901(e),  applicability,  11  AAC 
90.907(c)  and  (j),  public  participation, 
and  11  AAC  90.911(92),  definition  of 
"road,"  as  provided  in  Article  17, 
General  Provisions. 

Alaska  is  proposing  numerous 
editorial  changes  and  recodifications  for 
the  purpose  of  clarity  and  in  order  to  be 
consistent  with  the  requirements  of  the 
State's  "Drafting  Manual  for 
Administrative  Regulations"  (1995 
edition).  In  addition,  Alaska  specifically 
proposes  at  11  AAC  90.049[(a)](2)(G)  to 
require  that  water  quality  data  show 
acidity  information  if  there  is  potential 
for  acid  drainage  from  the  proposed 
mining  operation,  and  at  11  AAC 
90.207(f)(2)  to  apply  certain  provisions 
for  self-bonding,  including  criteria  that 
must  be  met  by  the  self-bond  guarantor. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Alaska  program. 

1.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
comraenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Denver  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m., 
m.d.t.,  August  26,  1998.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  The  location  and  time  of  the 


hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  vvo-itten  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  hesird  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  hsted  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
v^ll  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

rV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  £uid  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 


solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  192(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Pohcy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibilitv  Act  (5 
U.S.C.  601  et  seq.].  the  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Sub|ects  in  30  CFR  Part  902 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated;  August  4.  1998. 
Russell  F.  Price, 

Acting  Regional  Director. 

Western  Regional  Coordinating  Center. 

[PR  Doc.  98-21528  Filed  8-10-98.  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36CFRPart  1254 
RIN  3095-AA69 

Researcher  Registration  and  Research 
Room  Procedures 

AGENCY:  National  Archives  and  Records 

Administration  (NAR.A). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  rule  proposes  to  update 
NAR.-\  regulations  relating  to  researcher 
registration,  research  room  procedures, 
and  private  microfdming  projects. 
Significant  changes  include  lowering 
the  age  at  which  NARA  will  allow  full 
research  privileges  from  Ifi  years  old  to 
14  years  old;  extending  the  valid  period 
of  researcher  cards  from  2  years  to  3 
years:  revising  the  list  of  equipment 
permitted  in  research  rooms:  and 
revising  the  criteria  and  procedures  for 
private  microfilming  projects  to  provide 
more  specific  criteria  relative  to  the 
types  of  requests  that  will  be  approved 
and  conditions  on  approval.  This  rule 
would  affect  individuals  who  wish  to 
use  NARA  research  rooms  in  the 
National  Archives  Building  and  College 
Park  facility  in  the  Washington,  DC, 
area,  regional  records  services  facilities, 
and  Presidential  libraries  and 
organizations  that  wish  to  prepare 
microfilm  publications  from  NARA 
holdings. 

DATES:  Comments  must  be  received  by 
October  13,  1998. 

ADDRESSES:  Comments  must  be  sent  to 
Regulation  Comments  Desk  (NPOL), 
Room  4100.  Policy  and 
Communications  Staff,  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park.  MD 
20740-6001.  They  may  be  faxed  to  301- 
713-7270. 

Comments  on  the  information 
collections  contained  in  this  proposed 
rule  should  also  be  sent  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  NARA  Desk  Officer.  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  information  or  for  copies  of 
the  supporting  statement  for  the 
information  collections  should  be 
directed  to  Nancy  AUard  at  telephone 
number  301-713-7360,  ext.  226,  or  fax 
number  301-713-7270. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  discussion  of  substantive  changes 
contained  in  this  proposed  rule. 
Additional  nonsubstantive  changes  have 
been  made  to  correct  titles  and  mailing 
addresses  or  to  provide  clarification. 


In  §§  1254.1  and  1254.26(a).  NARA 
proposes  to  lower  to  14  years  the 
minimum  age  at  which  an  individual 
may  be  granted  full  research  privileges. 
Currently,  students  who  are  younger 
than  16  must  obtain  special  permission 
for  a  researcher  card  and  must  be 
accompanied  by  an  adult  while 
performing  research.  In  the  Washington, 
DC,  area,  students  must  also  present  a 
letter  of  reference  from  a  teacher.  This 
rule  would  remove  these  conditions. 
NARA  has  routinely  granted  permission 
to  14-and  15-year  old  students  who 
apply  to  use  original  records,  and  has 
found  that  these  students  are  as 
responsible  as  16-year  olds.  NARA  is 
taking  this  action  to  eliminate  some  of 
the  correspondence  and/or  m.eetings 
which  have  been  required  to  obtain  the 
special  permission  under  the  current 
regulation. 

We  are  updating  §  1254.6  to  provide 
that  researcher  identification  cards  are 
valid  for  3  years.  We  are  also  updating 
research  room  procedures  to  reflect  the 
practice  of  registering  in  a  research 
room  by  scanning  bar-coded  researcher 
identification  cards  that  have  been 
issued  through  the  automated 
registration  system  at  the  College  Park 
facility. 

We  are  revising  §  1254.20  to  ban  use 
of  smokeless  tobacco  products  in  a 
research  room  to  the  current 
prohibitions  on  eating,  drinking,  and 
chewing  gum.  Because  all  NARA 
facilities  are  now  smoke-free,  we  have 
removed  references  to  designated 
smoking  areas.  Researchers  and  staff 
who  wish  to  smoke  must  now  do  so 
outside  the  facility. 

In  that  section  we  are  also  modifying 
the  grounds  on  which  a  researcher 
identification  card  may  be  revoked  to 
add  verbal  and  physical  harassment  of 
other  researchers,  NARA  employees, 
volunteers,  or  contractor  employees. 
Harassment  is  far  more  prevalent  and 
more  serious  than  the  current  grounds 
of  annoyance.  We  are  also  clarifying  the 
description  of  unacceptable  behavior  to 
read  "actions  or  language."  Finally,  we 
are  clarifying  that  the  grounds  for 
revoking  privileges  and  for  denying 
probationary  reinstatement  include 
danger  to  either  documents  or  NARA 
property. 

In  §  1254.26,  we  have  removed 
references  to  the  Suitland  Research 
Room,  which  closed  for  archival 
research  on  May  6,  1996,  and  changed 
the  title  of  the  section  to  specify 
archival  research  rooms.  We  have  also 
updated  the  list  of  equipment  that  may 
be  permitted  in  the  research  room  to 
include  scanners,  to  delete  typewriters, 
to  remove  the  requirement  that  cameras 
be  hand-held,  and  to  caution  that 


equipment  that  could  potentially 
damage  records  will  not  be  approved. 
We  have  added  a  provision  that  time 
limits  may  be  set  on  use  of  researcher- 
owned  equipment  if  the  demand  for  the 
space  set  aside  for  this  use  exceeds  the 
space  available. 

Section  1254.71.  which  applies  to 
self-service  copying  at  NARA  archival 
facilities  in  the  Washington,  DC,  area, 
has  been  revised  to  remove  references  to 
the  Washington  National  Records 
Center,  which  no  longer  has  an  archival 
research  room  with  a  self-service  copier: 
to  delete  the  restricted  hours  for 
reserved  use  of  self-service  copiers 
because  the  copiers  are  now  available 
for  use  during  all  research  room  hours: 
to  clarify  procedures  to  be  followed  for 
inspection  of  records  before  and  after 
self-service  copying:  to  allow  self- 
service  copying  of  bound  archival 
volumes  where  specialized  copiers  are 
provided:  and  to  permit,  under  special 
circumstances,  research  teams  to  bring 
their  own  copier  equipment  into  the 
College  Park  research  room.  The 
proposed  new  provision  for  bringing 
copiers  into  the  College  Park  research 
room  includes  a  new  information 
collection  subject  to  the  Paperwork 
Reduction  Act. 

Section  1254.71(g)  is  revised  to  reflect 
NARA  plans  to  stop  issuing  refunds  for 
debit  cards  used  in  self-service  copier 
operations  in  the  Washington,  DC,  area. 
Currently  researchers  may  turn  in 
partially  used  debit  cards  for  refunds  at 
the  Cashier's  Office  in  the  National 
Archives  Building  or  Archives  II. 
Refunds  of  amounts  over  $20.00  are 
made  by  Treasury  check  or,  if  purchased 
with  a  credit  card,  by  recrediting  the 
credit  card.  Other  refunds  are  provided 
in  cash.  The  U.S.  Treasury  Department 
has  notified  agencies  that  in  accordance 
with  the  Debt  Collection  Improvement 
Act  of  1996  (P.L.  104-134),  Federal 
payments  will  be  made  by  electronic 
funds  transfer  (EFT)  beginning  on 
January  1,  1999.  Customer  refunds  are 
affected  by  this  requirement  and  will  be 
especially  problematic  to  process  as  EFT 
payments.  A  review  of  debit  card 
refunds  made  during  a  four-month 
period  at  the  National  Archives 
Building  found  that  nearly  56  percent  of 
the  refunds  were  for  $2  or  less,  and  that 
78  percent  of  the  refunds  were  for  $5  or 
less.  At  Archives  II,  the  review  showed 
a  higher  percentage  of  larger  refunds, 
but  almost  43  percent  of  the  refunds 
were  for  $5  or  less  and  65  percent  of  the 
refunds  were  for  no  more  than  $10. 
NARA's  customers  are  usually  one  time 
users  of  its  available  services;  the  dollar 
amounts  for  debit  card  refunds  are 
small:  and  the  administrative  processing 
costs  are  relatively  high.  Therefore,  it  is 
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not  cost  effective  to  continue  this 
practice.  We  note  that  the  Librarv  of 
Congress  does  not  offer  refunds  on  debit 
cards.  To  ensure  that  researchers  are 
aware  of  the  change  in  poHcy,  NARA 
will  post  a  notice  at  the  Cashier's  Office 
and  at  all  debit  card  dispensers  that 
there  will  be  no  refunds,  and  the  debit 
cards  will  be  reprinted  with  a  statement 
that  no  refunds  will  be  provided.  In 
addition,  NARA  proposes  to  establish  a 
maximum  dollar  amount  of  $21.00  to 
deter  researchers  from  purchasing  large 
dollar  value  debit  cards  before 
determining  how  many  copies  they  may 
want  to  make.  Since  debit  cards  have  no 
expiration  date,  researchers  may  reuse 
their  debit  cards  at  any  time  by  simply 
adding  dollar  value.  The  debit  card 
dispensers  allow  researchers  to  add 
value  to  the  debit  card  in  $1,  $5,  $10. 
and  $20  increments,  but  the  maximum 
dollar  value  will  be  imposed  so  that  a 
researcher  may  not  have  more  than 
$21.00  on  a  debit  card  at  any  given  time. 
We  specifically  seek  your  comments  on 
the  need  for  a  limit  on  the  value  of  the 
debit  card  and,  if  needed,  whether  $21 
is  an  appropriate  limit. 

NARA  also  proposes  to  amend 
Subpart  F  of  Part  1254  concerning  the 
use  of  privately-owned  microfilm 
equipment  to  film  archival  records  and 
donated  historical  materials  in  NARA 
custody.  In  addition  to  updating  NARA 
organizational  titles  and  addresses  and 
other  minor  clarifications,  we  are 
providing  more  specific  criteria  relative 
to  the  types  of  requests  that  will  be 
approved  and  conditions  on  approval. 
In  §  1254.94,  we  have  added  three 
criteria  for  evaluating  the  extent  to 
which  a  proposed  project  would  further 
NARA's  efforts  to  preserve  and  provide 
access  to  the  historical  records  of  the 
Government;  a  requirement  that  detailed 
roll  lists  be  provided  to  NARA  with  the 
film;  a  requirement  that  any  finding  aids 
produced  by  the  project  be  provided  to 
NARA.  The  latter  two  requirements 
normally  have  been  included  in 
agreements  that  NARA  has  negotiated 
with  private  microfilmers;  we  are 
adding  the  requirements  to  the 
regulation  to  conform  the  regulation 
with  practice.  We  are  adding  a 
procedure  in  §  1254. 92(j)  for  handling 
multiple  requests  equitably  when  the 
facility  cannot  accommodate  all 
requests  at  the  same  time.  We  are  also 
adding  two  conditions  on  approval 
relating  to  availability  of  NARA  staff  to 
provide  the  necessary  support  services 
and  reimbursement  for  NARA  support 
services.  In  §  1294.100,  Microfilming 
procedures,  we  are  adding  provisions  to 
allow  NARA  to  charge  direct  costs  of 


training  and  monitoring  services 
provided  to  an  approved  project. 

Information  Collections  Subject  to  the 
Paperwork  Reduction  Act 

The  information  collections  in 
§§  1254.71(e),  and  1254.92  are  subject  to 
the  Paperwork  Reduction  Act.  Under 
this  Act,  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  0MB  control 
number.  The  information  collection  in 
§  1254.92  has  been  approved  by  0MB 
with  the  control  number  3095^017. 
The  changes  that  NARA  is  proposing  for 
that  section  do  not  affect  the 
information  collection. 

NARA  invites  the  genr  ^l  public  and 
other  Federal  agencies  to  comment  on 
the  proposed  information  collection  in 
§  1254.71(e),  request  to  bring  a  personal 
copier  into  the  Archives  II  research 
room.  The  affected  public  are  research 
teams  that  desire  to  bring  their  own 
copier  equipment  into  the  research 
room  because  of  the  large  volume  of 
copies  to  be  made.  We  estimate  that  we 
will  receive  a  maximum  of  5  requests 
per  year  and  that  the  respondent  burden 
to  provide  the  information  will  be  3 
hours  per  request,  for  a  total  burden  of 
15  hours.  The  comments  and 
suggestions  should  address  one  or  more 
of  the  following  points:  (a)  whether  the 
proposed  collection  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  NARA;  (b)  the  accuracy 
of  NARA's  estimate  of  the  burden  of  the 
proposed  information  collections:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
information  technology.  Comments 
should  be  sent  to  NARA  and  OMB  (see 
ADDRESSES). 

This  proposed  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866;  it  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  of  the 
information  collections  subject  to  the 
Paperwork  Reduction  Act.  As  required 
by  the  Regulatory  Flexibility  Act,  it  is 
hereby  certified  that  this  proposed  rule 
will  not  have  a  significant  impact  on 
small  entities. 

List  of  Subjects  in  36  CFR  Part  1254 

Archives  and  records,  Confidential 
business  information.  Freedom  of 
information,  Micrographics,  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  NARA  proposes  to  amend 
part  1254  of  title  36,  Code  of  Federal 
Regulations,  as  follows: 


PART  1254— AVAILABILITY  OF 
RECORDS  AND  DONATED 
HISTORICAL  MATERIALS 

1.  The  authority  citation  for  part  1254 
continues  to  read: 

Authority:  44  ISC  2101—2118:  5  U  S  C. 
552:  and  EC)   12600.  52  FR  23781.  3  CFR, 
1987  Comp..  p  2.^5. 

2.  Section  1254.1  is  amended  by 
revising  paragraph  (d)  to  read: 

§1254.1     General  provisions. 

•         •         *         •         * 

(d)  A  Regional  Administrator,  a 
director  of  a  Presidential  Librarv.  or  a 
director  of  a  Washington,  DC.  area 
research  unit  may  require  that 
researchers  under  the  age  of  14  vears  be 
accompanied  by  an  adult  researcher 
who  agrees  in  writing  to  be  present 
when  the  documents  are  used  and  to  be 
responsible  for  compliance  with  the 
research  room  rules  set  forth  in  subpart 
B. 

*  *  •  «  * 

3.  Section  1254.2  is  amended  by 
revising  paragraph  (a)  to  read: 

§  1 254.2    Location  of  documents  and  hours 
of  use. 

(a)  Researchers  should  identify  the 
location  of  the  documents  needed. 
Information  about  the  location  of 
records  may  be  obtained  by  writing  to 
the  National  Archives  and  Records 
Administration  (NWCCRl),  Washington, 
DC  20408;  bv  sending  an  e-mail  message 
to  INQUIRE@NARA.GOV:  sending  a  fax 
request  to  (301)  713-6920:  or  calling 
(202) 501-5400  or  (301) 713-6800. 
***** 

4.  Section  1254.6  is  revised  to  read: 

§1254.6    Researcher  identification  card. 

An  identification  card  is  issued  to 
each  person  whose  application  is 
approved  to  use  records  other  than 
microfilm.  Cards  are  valid  for  3  years. 
Cards  may  be  renewed  upon 
application.  Cards  are  valid  at  each 
facility.  Cards  are  not  transferable  and 
must  be  presented  if  requested  by  a 
guard  or  research  room  attendant. 

§1254.8    [Amended] 

5.  In  paragraphs  (b)  and  (c)  of 
§  1254.8,  remove  the  phrase  "the 
Director  of  the  Legal  Services  Staff 
(NXL)  or  his  designee"  and  add  in  its 
place  the  phrase  "the  General  Counsel 
(NGC)  or  his/her  designee". 

6.  Section  1254.10  is  revised  to  read: 

§1254.10    Registration. 

Researchers  must  register  each  day 
they  enter  a  research  facility,  furnishing 
the  information  on  the  registration  sheet 
or  scanning  a  bar-coded  researcher 
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identification  card,  and  mav  be  asked  to 
provide  additional  personal 
identification. 

7.  Section  1254.12  is  amended  bv 
revising  paragraph  (a)  to  read: 

§  1254.12    Researcher's  responsibility  for 
documents. 

(a)  The  researc.h  room  attendant  may 
limit  the  quantity  of  documents 
delivered  to  a  researcher  at  one  time. 
The  researcher  must  sign  for  the 
documents  received  and  may  be 
required  to  show  his/her  researcher 
identification  card.  The  researcher  is 
responsible  for  the  proper  handling  of 
and  prevention  of  damage  to  all 
documents  delivered  to  him/her  until 
he/she  returns  them.  When  the 
researcher  is  finished  using  the 
documents,  the  documents  must  be 
returned  to  the  research  room  attendant. 
The  reference  service  slip  that 
accompanies  the  documents  to  the 
research  room  must  not  be  removed.  If 
asked  to  do  so.  the  researcher  must 
return  documents  as  much  as  15 
minutes  before  closing  time.  Before 
leaving  a  research  room,  even  for  a  short 
time,  a  researcher  must  notify  the 
research  room  attendant  and  place  all 
documents  in  their  proper  containers. 

•  •         •         *         * 

8.  Section  1254.14  is  amended  by 
revising  paragraph  (b)  to  read: 

§  1254.14    Restrictions  on  using  mlcrotilm 
readers. 

•  *         *         »         * 

fb)  The  number  of  researchers  in  the 
microfilm  research  room  in  the  National 
Archives  Building  may  be  limited,  for 
fire  safety  reasons,  to  those  researchers 
assigned  a  microfilm  reader. 

•  •         »         «         * 

9.  Section  1254.16  is  amended  bv 
revising  paragraphs  Id)  and  (e)  to  read: 

§  1 254. 1 6    Prevention  of  damage  to 
documents. 


(d)  Documents  must  be  identified  for 
reproduction  only  with  a  paper  fab 
provided  by  N'.-\R,A.  Documents  may  not 
be  identified  with  paper  clips,  rubber 
bands,  self-stick  notes  or  similar 
devices. 

(e)  Microfilm  must  he  carefully 
removed  from  and  returned,  rewound, 
to  the  proper  microfilm  boxes.  Care 
must  be  taken  loading  and  unloading 
microfilm  from  microfilm  readers. 
Damaged  microfilm  must  be  reported  to 
the  research  room  attendant  as  soon  as 
it  is  discovered. 

«         *         •         *         • 

10,  Section  1254.20  is  revised  to  read: 


§1254.20    Conduct. 

(a)  Regulations.  Researchers  are 
subject  to  the  provisions  of  part  1280  of 
this  chapter  and  to  all  rules  and 
regulations  issued  and  posted  or 
distributed  by  a  facility  director 
supplementing  Subpart  B  of  this  part, 
including  rules  on  the  use  of  NARA 
equipment.  Eating,  drinking,  chewing 
gum,  or  using  smokeless  tobacco 
products  in  a  research  room  are 
prohibited.  Smoking  is  prohibited  in  all 
NARA  facilities.  Loud  talking  and  other 
activities  likely  to  disturb  other 
researchers  are  also  prohibited.  Persons 
desiring  to  use  typewriters,  computers, 
sound  recording  devices,  or  similar 
equipment  must  work  in  areas 
designated  by  the  research  room 
attendant,  when  so  required. 

(b)  Revocation  of  a  researcher 
identification  card.  If  researchers  who 
receive  researcher  identification  cards 
refuse  to  comply  with  the  rules  and 
regulations  of  a  NARA  facility,  or  by 
their  actions  or  language  demonstrate 
that  they  present  a  danger  to  the 
documents  or  NARA  property,  or 
present  a  danger,  verbally  or  physically 
harass,  or  annoy  other  researchers, 
NARA  or  contractor  employees,  or 
volunteers,  they  may  have  their 
identification  cards  revoked  by  the 
director.  A  researcher  whose  card  is 
revoked  is  denied  research  privileges  at 
all  N.A.RA  facilities  and  must  receive  a 
written  notice  of  the  reasons  for  the 
revocation  within  3  workdays.  A 
researcher  whose  identification  card  is 
revoked  has  30  calendar  days  after  the 
revocation  to  appeal  in  writing  to  the 
Archivist  of  the  United  States,  National 
Archives  and  Records  Administration 
(N),  8601  Adelphi  Rd.,  College  Park,  MD 
20740-6001,  for  reinstatement  of 
research  privileges.  On  receiving  an 
appeal,  the  Archivist  of  the  United 
States  has  30  days  to  decide  whether  or 
not  to  reinstate  the  research  privileges. 
If  the  revocation  is  upheld  or  if  no 
appeal  is  made,  the  researcher  may  not 
apply  for  another  identification  card  for 
6  months  from  the  date  of  the 
revocation,  and  all  NARA  facilities  will 
be  so  notified.  At  the  end  of  6  months, 

a  researcher  whose  identification  card 
was  revoked  may  reapply  for  a  new 
card.  Upon  application,  a  new 
identification  card  is  issued  for  a 
probationary  period  of  2  months. 
However,  if  the  probationary 
reinstatement  of  a  researcher  poses  a 
.serious  threat  to  the  safety  of 
documents,  persons  or  property,  the 
director  may  deny  probationary 
reinstatement  and  will  so  advise  the 
applicant  in  writing  within  3  workdays 
of  receiving  the  application.  At  the  end 


of  the  probationary  period  the 
researcher  may  apply  for  a  new. 
unrestricted  identification  card.  If  the 
researcher's  conduct  in  NARA  facilities 
during  the  probationary  period  is 
proper,  a  regular  identification  card  is 
issued.  If  the  researcher's  conduct 
during  the  probationary  period  is  found 
unsatisfactory  or  if  the  director  denies 
reinstatement,  research  privileges  will 
again  be  denied  for  6  months.  A  second 
and  any  later  revocation  of  research 
privileges  may  be  appealed  to  the 
Archivist  of  the  United  States  under  the 
procedures  in  this  section. 

(c)  Withdraival  of  research  privileges 
for  researchers  not  required  to  have  a 
researcher  identification  card.  If 
researchers  who  are  not  required  to  have 
researcher  identification  cards  refuse  to 
comply  with  the  rules  and  regulations  of 
a  NARA  facility  or  by  their  actions  or 
language  demonstrate  that  they  present 
a  danger  to  NARA  property,  or  present 
a  danger,  verbally  or  physically  harass, 
or  annoy  other  researchers,  NARA  or 
contractor  employees,  or  volunteers. 
NARA  may  withdraw  all  research 
privileges.  A  researcher  whose  research 
privileges  are  withdrawn  under  this 
paragraph  will  lose  research  privileges 
at  all  NARA  research  rooms,  including 
those  for  which  no  researcher 
identification  card  is  required.  A 
researcher  whose  research  privileges 
have  been  withdrawn  may  not  apply  for 
a  researcher  identification  card,  or  for 
readmittance  to  research  rooms  not 
requiring  a  research  card,  until  research 
privileges  have  been  restored  (see 
below).  A  researcher  whose  research 
privileges  are  withdrawn  under  this 
paragraph  will  be  sent  a  written  notice 
of  the  reasons  for  the  withdrawal  within 
3  workdays.  The  researcher  has  30 
calendar  days  after  the  withdrawal  to 
appeal  in  writing  to  the  Archivist  of  the 
United  States  (address:  National 
Archives  and  Records  Administration 
(N),  8601  Adelphi  Rd.,  College  Park,  MD 
20740-6001)  for  reinstatement  of 
research  privileges.  The  Archivist  of  the 
United  States  has  30  calendar  days  from 
receipt  of  the  appeal  to  decide  whether 
or  not  to  reinstate  the  research 
privileges.  If  the  withdrawal  is  upheld 
or  if  no  appeal  is  made,  the  researcher 
may  request  reinstatement  of  privileges 
no  earlier  than  180  calendar  days  from 
the  date  the  privileges  were  revoked.  If 
readmission  to  a  NARA  facility  poses  a 
threat  to  the  safety  of  persons  or 
property,  NARA  may  continue  to  extend 
the  withdrawal  period  for  lao-dav 
periods.  The  researcher  will  be  notified 
in  writing  of  all  such  extensions  within 
3  workdays  of  NARA  receiving  a  request 
for  reinstatement  of  research  privileges. 
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The  researcher  may  appeal  any  decision 
to  extend  the  withdrawal  of  research 
privileges  to  the  Archivist  of  the  United 
States.  All  appeals  must  be  made  in 
writing  to  the  Archivist  of  the  United 
States  within  30  calendar  days  of  the 
decision  being  appealed. 

11.  Section  1254.24  is  amended  by 
adding  new  paragraph  (d)  to  read: 

§  1254.24    Locker  use  policy. 

***** 

(d)  NARA  may  charge  a  replacement 
fee  for  lost  locker  keys. 

12.  Section  1254.26  is  amended  by 
revising  paragraphs  (a)  through  (d),  the 
introductory  text  of  paragraph  (e), 
paragraphs  (e)(2)  and  (e)(3),  paragraph 
(g),  the  introductory  text  of  paragraph 
(h).  and  paragraphs  (h)(2)(i),  (h)(2)(ii), 
(h)(5),  and  (h)(6)  to  read: 

§  1 254.26    Additional  rules  for  use  ot 
certain  research  rooms  in  NARA  facilities  in 
the  Washington,  DC,  area. 

(a)  Admission  to  research  rooms  in 
the  National  Archives  Building  and  the 
National  Archives  at  College  Park 
facility  is  limited  to  individuals 
examining  and/or  copying  documents 
and  other  materials  in  the  custody  of  the 
National  Archives  and  Records 
Administration.  Children  under  the  age 
of  14  will  not  be  admitted  to  these 
research  rooms  unless  they  have  been 
granted  research  privileges  or  are 
granted  an  exception  to  this  provision  to 
view  specific  documents  that  a  parent  or 
other  accompanying  adult  researcher  is 
using.  The  exception  will  be  granted  by 
the  Chief  of  the  Archives  I  or  Archives 
II  Research  Room  Services  Branch  for  a 
child  who  is  able  to  read  and  who  will 
be  closely  supervised  by  the  adult 
researcher  while  in  the  research  room. 
Normally,  such  a  child  will  be  admitted 
only  for  the  short  period  required  to 
view  the  documents.  Unless  otherwise 
permitted,  persons  without  a  researcher 
card  may  not  actively  participate  in 
research  activities,  e.g.,  removing, 
copying,  or  refiling  documents. 
Students  under  the  age  of  14  who  wish 
to  perform  research  on  original 
-documents  must  apply  in  person  to  the 
Chief  of  the  Research  Room  Services 
Branch  where  the  documents  are 
located  and  present  a  letter  of  reference 
from  a  teacher.  Such  students  may 
contact  NARA  by  phone  or  letter  in 
advance  of  their  visit  to  discuss  their 
eligibility  for  research  privileges. 
Students  under  the  age  of  14  who  have 
been  granted  research  privileges  will  be 
required  to  be  accompanied  in  the 
research  room  by  an  adult  with  similar 
privileges,  unless  the  Chief  of  the 
Archives  I  or  Archives  II  Research  Room 
Services  Branch  specifically  waives  this 


requirement  with  respect  to  individual 
researchers. 

(b)  The  procedures  in  paragraphs  (d) 
through  (g)  of  this  section  apply  to  all 
research  rooms  in  the  National  Archives 
Building  (except  the  Microfilm  Research 
Room)  and  in  the  National  Archives  at 
College  Park  facility.  These  procedures 
are  in  addition  to  the  procedures 
specified  elsewhere  in  this  part. 

(c)  Researchers  bringing  personal 
computers,  tape  recorders,  cameras,  and 
other  equipment  into  the  National 
Archives  Building  must  complete  the 
Equipment  Log  at  the  guard's  desk.  The 
log  will  evidence  personal  ownership 
and  will  be  checked  by  the  guard  when 
such  equipment  is  removed  from  the 
building. 

(d)  Researchers  must  present  a  valid 
researcher  identification  card  to  the 
guard  or  research  room  attendant  on 
entering  the  research  room.  All 
researchers  are  required  to  register  their 
attendance  each  day.  Researchers  will 
also  register  the  time  they  leave  the 
research  area  at  the  end  of  the  visit  for 
that  day.  Researchers  are  not  required  to 
sign  in  or  out  when  leaving  the  area 
temporarily. 

(e)  Researchers  may  not  bring  into  the 
research  rooms  overcoats,  raincoats, 
hats,  or  similar  apparel:  personal  paper- 
to-paper  copiers,  unless  permitted  in 
accordance  with  §  1254.71(e)  of  this 
part:  briefcases,  suitcases,  day  packs, 
purses,  or  similar  containers  of  personal 
property:  notebooks,  notepaper.  note 
cards,  folders  or  other  containers  for 
paper.  These  items  may  be  stored  at  no 
cost  in  lockers  available  for  researchers. 
The  following  exceptions  may  be 
granted: 
***** 

(2)  Notes,  references,  lists  of 
documents  to  be  consulted,  and  other 
materials  may  be  admitted  if  the  chief 
of  the  branch  administering  the  research 
room  or  the  senior  staff  member  on  dutv 
in  the  research  room  determines  they    • 
are  essential  to  a  researcher's  work 
requirements.  Materials  approved  for 
admission  will  be  stamped,  initialed, 
and  dated  by  a  NARA  or  contractor 
employee,  to  indicate  that  they  are  the 
personal  property  of  the  researcher; 

(3)  Personal  computers,  tape 
recorders,  scanners,  cameras,  and 
similar  equipment  may  be  admitted  by 
the  research  room  attendant  provided 
such  equipment  meet  the  approved 
standards  for  preservation  set  by  the 
NARA  Preservation  Programs  unit.  Use 
of  researcher  owned  equipment  may  be 
limited  to  designated  areas  within  the 
research  rooms.  If  demand  to  use 
equipment  exceeds  the  space  available 
for  equipment  use,  time  limits  may  be 


impo.sed.  Equipment  that  could 
potentially  damage  documents  will  not 
be  approved.  Scaimers  and  other 
copying  equipment  must  meet  these 
minimum  standards: 

(i)  Equipment  platens  or  copv  boards 
must  be  the  same  size  or  larger  than  the 
records.  No  part  of  a  record  mav 
overhang  the  platen  or  copv  board. 

(ii)  No  part  of  the  equipment  may 
c;ome  in  contact  with  rer:ords  m  a 
manner  that  causes  friction,  abrasion,  or 
that  otherwise  crushes  or  damages 
records. 

(iii)  Drum  scanners  are  prohibited 

(iv)  Automatic  feeder  devices  on 
flatbed  scanners  are  prohibited.  When 
using  a  slide  scanner,  slides  must  be 
checked  after  scanning  to  ensure  that  no 
damage  occurs  while  the  slide  is  inside 
the  scanner. 

(v)  Light  sources  must  not  raise  the 
surface  temperature  of  the  record  being 
copied.  Light  sources  that  generate 
ultraviolet  light  must  be  filtered. 

(vi)  All  equipment  surfaces  must  be 
clean  and  dry  before  being  used  with 
records.  Cleaning  and  equipment 
maintenance  activities,  such  as 
replacing  toner  cartridges,  may  not  take 
place  when  records  are  present 
Aerosols  or  ammonia-containing 
cleaning  solutions  are  not  permitted.  A 
50%  water  and  50%  isopropyl  alcohol 
solution  is  permitted  for  cleaning.  The 
chief  of  the  branch  administering  the 
research  room  or  the  senior  staff 
member  on  duty  in  the  research  room 
will  review  the  determination  made  bv 
the  research  room  attendant  if  requested 
to  do  so  by  the  researcher:  and 
***** 

(g)  The  personal  property  of  all 
researchers,  including  notes, 
electrostatic  copies,  equipment  cases, 
tape  recorders,  cameras,  personal 
computers,  and  other  property,  will  be 
inspected  before  removal  from  the 
research  room.  Guards  and  research 
room  attendants  may  request  that  a 
member  of  the  research  room  staff 
examine  such  personal  items  prior  to 
their  removal  from  the  research  room. 

(h)  In  addition  to  the  procedures  in 
paragraphs  (c)  through  (g)  of  this 
section,  the  following  procedures  applv 
to  the  Motion  Picture,  Sound,  and  Video 
Research  Room  (hereinafter,  the 
"research  room")  in  the  College  Park 
facility: 
***** 

(2)*    *      * 

(i)  Personal  recording  equipment 
brought  into  the  unrestricted  viewing 
and  copying  area  in  the  research  room 
may  be  inspected  and  tagged  by  the 
research  room  attendant  prior  to 
admittance.  All  equipment  and 
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accessory  devices  must  be  placed  on  the 
carts  provided  by  NAR.A..  except  that  a 
tripod  holding  a  video  camera  may  be 
placed  on  the  floor  in  front  of  a  film- 
viewing  station.  NARA  is  not 
responsible  for  damage  to  or  loss  of 
personal  equipment  and  accessories, 
(ii)  Researchers  shall  remain  in  the 
research  room  while  their  personal 
equipment  is  in  use  at  an  audio  or  video 
viewing  station.  The  film  viewing 
stations  must  be  attended  at  all  times 
while  in  use.  Researchers  shall  remove 
their  personal  equipment  from  the 
research  room  when  they  leave  the  room 
for  the  day. 
***** 

(5)  The  NARA-furnished  recorder  or 
personal  recording  device  and  media 
may  be  used  to  make  a  copy  of 
unrestricted  archival  materials  in  the 
research  room. 

(6)  Each  researcher  will  be  provided 
a  copy  of  the  Motion  Picture,  Sound, 
and  Video  Research  Room  rules  and  a 
warning  notice  on  potential  copyright 
claims  in  unrestricted  titles.  The 
individual  making  and/or  using  the 
copy  is  responsible  for  obtaining  any 
needed  permission  or  release  from  a 
copyright  owner  for  other  than  personal 
use  of  the  copy. 
***** 

13.  Section  1254.27  is  amended  by 
revising  the  section  heading,  paragraphs 
(a)  and  {c)(3)  to  read: 

§  1 254.27    Additional  rules  for  use  of 
certain  research  rooms  in  regional  records 
services  facilities  and  Presidential  libraries. 

(a)  When  directed  by  the  appropriate 
Regional  Administrator  or  library 
director,  the  following  procedures  shall 
be  observed  in  regional  records  services 
facility  and  Presidential  library  archival 
research  rooms  where  original 
documents  are  used.  These  procedures 
are  in  addition  to  the  procedures 
specified  elsewhere  in  this  part. 
***** 

(c)  *  *  * 

(3)  Typewriters,  personal  computers, 
tape  recorders,  and  hand-held  cameras 
may  be  admitted  by  the  guard  or 
research  room  attendant  provided  that 
they  are  inspected,  approved,  and 
tagged  prior  to  admittance.  For  a 
regional  records  services  facility,  the 
Regional  Administrator,  the  Coordinator 
or  other  supervisor  having 
responsibility  for  research  room 
operations  in  a  facility,  or  the  senior 
attendant  on  duty  will  review  the 
determination  made  by  the  guard  or 
research  room  attendant  if  requested  to 
do  so  by  the  researcher.  In  a  Presidential 
library,  the  director,  or  the  senior 
attendant  on  duty  in  the  research  room 


will  review  the  determination  made  by 
the  guard  or  research  room  attendant  if 
requested  to  do  so  by  the  researcher.  In 
facilities  where  personal  paper-to-paper 
copiers  and  scanners  are  permitted,  the 
researcher  must  obtain  prior  written 
approval  from  the  facility  director  to 
bring  in  the  copier  or  scanner.  The 
request  to  bring  a  personal  copier  or 
scanner  should  state  the  space  and 
power  consumption  requirements  and 
the  intended  period  of  use;  and 
***** 

14.  Section  1254.70  is  amended  by 
revising  paragraph  (a)  to  read: 

§1254.70    NARA  copying  services. 

(a)  The  copying  of  documents  will  be 
done  by  a  contractor  or  NARA  staff  with 
equipment  belonging  to  NARA.  NARA 
reserves  the  right  to  make  a  duplicate, 
at  NARA  expense,  of  any  material 
copied.  Such  duplicates  may  be  used  by 
NARA  to  make  additional  copies  for 
others. 
***** 

15.  Section  1254.71  is  amended  by 
revising  the  section  heading,  paragraphs 
(a)  through  (c)(2),  and  (d)(1): 
redesignating  paragraph  (e)  as  paragraph 
(f);  adding  new  paragraph  (e),  and 
revising  paragraph  (g)  to  read: 

§  1 254.71     Researcher  use  of  the  self- 
service  card-operated  copiers  in  the 
National  Archives  Building  and  the  National 
Archives  at  College  Park. 

(a)  General.  Self-service  card-operated 
copiers  are  located  in  research  rooms  in 
the  National  Archives  Building  and  the 
National  Archives  at  College  Park.  Other 
copiers  set  aside  for  use  by  reservation 
are  located  in  designated  research  areas. 
Procedures  for  use  are  outlined  in 
paragraphs  (b)  through  (h). 

(b)  Limitations  ana  hours  of  use.  (1) 
There  is  a  3-minute  time  limit  on 
copiers  in  research  rooms  when  others 
are  waiting  to  use  the  copier. 
Researchers  using  microfilm  reader- 
printers  may  be  limited  to  three  copies 
when  others  are  waiting  to  use  the 
machine.  Researchers  wishing  to  copy 
large  quantities  of  documents  should 
see  a  staff  member  in  the  research  room 
to  reserve  a  copier  for  an  extended  time 
period. 

(2)  If  an  appointment  must  be 
canceled  due  to  copier  failure,  NARA 
will  make  every  effort  to  schedule  a  new 
mutually  agreed-upon  time.  However, 
NARA  will  not  displace  researchers 
whose  appointments  are  not  affected  by 
the  copier  failure. 

(c)  Copying  procedures.  (1)  Individual 
documents  to  be  copied  shall  be  tabbed 
in  accordance  with  the  procedures 
governing  the  tabbing  of  documents 
and;  brought  to  the  research  room 


attendant  for  inspection  in  the  file  unit. 
The  research  room  attendant  will 
examine  the  documents  to  determine 
whether  they  can  be  copied  on  the  self- 
service  copier.  The  chief  of  the  branch 
administering  the  research  room  will 
review  the  determination  of  suitability  if 
asked  to  do  so  by  the  researcher.  After 
reproduction  is  completed,  documents 
removed  from  files  for  copying  must  be 
returned  to  their  original  position  in  the 
file  container,  any  fasteners  removed  to 
facilitate  copying  must  be  refastened, 
and  any  tabs  placed  on  the  documents 
to  identify  items  to  be  copied  must  be 
removed. 

(2)  Researchers  using  the  reserved 
copier  must  submit  the  containers  of 
documents  to  the  attendant  for  review 
prior  to  the  appointment.  The  review 
time  required  is  specified  in  each 
research  room.  Research  room 
attendants  may  inspect  documents  after 
copying. 
***** 

(d)  *   *   * 

(1)  Bound  archival  volumes  (except 
when  specialized  copiers  are  provided); 

***** 

(e)  Use  of  personal  paper-to- pa  per 
copiers  at  the  National  Archives  at 
College  Park  facility.  (1)  NARA  will 
approve  a  limited  number  of  researchers 
to  bring  in  and  use  personal  paper-to- 
paper  copying  equipment  in  the  Textual 
Research  Room  (Room  2000).  Requests 
must  be  made  in  writing  to  the  Chief, 
Archives  II  Research  Room  Services 
Branch  (NWCCR2),  National  Archives 
and  Records  Administration,  8601 
Adelphi  Rd.,  College  Park,  MD  20740- 
6001.  Requests  must  identify  the  records 
to  be  copied,  the  expected  duration  of 
the  project,  and  the  make  and  model  of 
the  equipment. 

(2)  NARA  will  evaluate  requests  using 
the  following  criteria: 

(i)  A  minimum  of  3,000  pages  must  be 
copied; 

(ii)  The  project  is  expected  to  take  at 
least  4  weeks,  with  the  copier  in  use  a 
minimum  of  6  hours  per  day  or  30  hours 
per  week; 

(iii)  The  copying  equipment  must 
meet  the  standards  for  preservation  set 
by  NARA's  Preservation  Programs  unit 
(see  §  1254.26(e)(3)  of  this  part);  and 

(iv)  Space  is  available  for  the  personal 
copying  project.  NARA  will  allow  no 
more  than  3  personal  copying  projects 
in  the  research  room  at  one  time,  with 
Federal  agencies  given  priority  over 
other  users. 

(3)  Researchers  must  coordinate  with 
research  room  management  and  oversee 
the  installation  and  removal  of  copying 
equipment  and  are  responsible  for  the 
cost  and  supervision  of  all  service  calls 
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lents  after 


and  repairs.  Copying  equipment  and 
supplies  must  be  removed  within  two 
business  days  after  the  personal  copying 
project  is  completed. 

(4)  NARA  will  not  be  responsible  for 
any  personal  equipment  or  consumable 
supplies. 

(5J  Each  operator  must  obtain  a  valid 
researcher  identification  card  and  be 
trained  by  NARA  staff  on  the  proper 
methods  for  handling  and  copying 
archival  documents. 

(7)  Operators  must  abide  by  all 
regulations  on  copying  stated  in 
paragraphs  (c),  (d)  and  (f)  of  this  section. 

(8]  NARA  reserves  the  right  to 
discontinue  the  privilege  of  using  a 
personal  copier  at  any  time  without 
notice.  Conditions  under  which  NARA 
would  discontinue  the  privilege 
include:  violation  of  one  of  the 
conditions  in  paragraphs  (c),  (d),  (e),  or 
(f)  of  this  section;  a  need  to  provide 
space  for  a  Federal  agency;  or  a  lack  of 
NARA  staff  to  supervise  the  area. 
***** 

(g)  Purchasing  debit  cards  for  copiers. 
Researchers  may  use  cash  to  purcha.se  a 
debit  card  from  a  vending  machine 
during  the  hours  that  self-service 
copiers  are  in  operation.  Additionally, 
debit  cards  may  be  purchased  with  cash, 
check,  money  order,  credit  card,  or 
funds  from  an  active  deposit  account 
from  the  Cashier's  Office  located  in 
room  G-1  of  the  National  Archives 
Building,  and  the  researcher  lobbv  of 
the  College  Park  facility,  during  posted 
hours.  The  debit  card  will,  when 
inserted  into  the  copier,  enable  the  user 
to  make  copies,  for  the  appropriate  fee, 
up  to  the  value  on  the  debit  card. 
Researchers  may  add  value  to  the  debit 
card  by  using  the  vending  machine.  No 
refunds  will  be  made.  The  fee  for  self- 
service  copiers  is  found  in  §  1258.12  of 
this  chapter. 

16.  Section  1254.90  is  revised  to  read: 

§1254.90    General. 

(a)  This  Subpart  establishes  rules  and 
procedures  governing  the  use  of 
privately  owned  microfilm  equipment 
to  film  accessioned  archival  records  and 
donated  historical  materials  in  the  legal 
and  physical  custody  of  the  National 
Archives  and  Records  Administration 
(NARA)  by  foreign  and  domestic 
goverrunent  agencies,  private 
commercial  firms,  academic  research 
groups,  and  other  entities  or  individuals 
who  request  exemption  from  obtaining 
copies  through  the  regular  fee  schedule 
reproduction  ordering  system  of  NARA. 

(b)  Persons  or  organizations  wishing 
to  microfilm  Federal  agency  records  in 
the  physical  custody  of  the  Washington 
National  Records  Center  (WNRC) 
contact  the  director,  WNRC,  about 


procedures  for  obtaining  permission 
from  the  originating  agency  to  film  those 
records.  For  information  about 
procedures  for  obtaining  permission 
from  the  originating  agency  to  fdm 
records  in  the  physical  custody  of  the 
National  Personnel  Records  Center 
(NPRC)  or  in  the  records  center 
operation  of  one  of  NAR.\'s  regional 
records  services  facilities,  tho.se  wishing 
to  film  such  records  should  contact  the 
Regional  Administrator  of  the  region  in 
which  the  records  are  located,  or  the 
director.  NPRC.  for  records  in  NPRC. 

(c)  Federal  agencies  needing  to 
microfilm  archival  records  in  support  of 
the  agency's  mission  must  contact  the 
appropriate  office  as  specified  in 
§  1254.92  of  this  part,  as  soon  as 
possible  after  the  need  is  identified,  for 
information  concerning  standards  and 
procedures  for  microfilming  archival 
records. 

17.  Section  1254.92  is  amended  by 
revising  paragraphs  (a)  and  (b)  and 
adding  new  paragraphs  (d)(3)  and  (d)(4) 
to  read  as  follows: 

§  1254.92     Requests  to  microfilm  records 
and  donated  historical  materials. 

(a)  Requests  to  microfilm  arciiival 
records  or  donated  historical  materials 
(except  donated  historical  materials 
under  the  control  of  the  Office  of 
Presidential  Libraries)  in  the 
Washington.  DC  area  must  be  made  in 
writing  to  the  Assistant  Archivist  for 
Records  Services — Washington,  DC 
(NW),  8601  Adelphi  Rd.,  College  Park. 
MD  20740-6001.  Requests  to  microfilm 
archival  records  or  donated  historical 
materials  held  in  a  NAR.A,  regional 
records  service  facility  must  be  made  in 
writing  to  the  Assistant  Archivist  for 
Regional  Records  Services  (NR).  8601 
Adelphi  Rd.,  College  Park,  MD  20740- 
6001.  Requests  to  microfilm  records  or 
donated  historical  materials  in  a 
Presidential  library  or  donated  historical 
materials  in  the  Washington  area  under 
the  control  of  the  Office  of  Presidential 
Libraries  must  be  made  in  writing  to  the 
Assistant  Archivist  for  Presidential 
Libraries  (NL),  8601  Adelphi  Rd.. 
College  Park.  MD  20740-6001.  OMB 
control  number  3095 — 0017  has  been 
assigned  to  the  information  collection 
contained  in  this  section. 

(b)  Requests  to  use  privately  owned 
microfilm  equipment  should  be 
submitted  six  months  in  advance  of  the 
proposed  starting  date  of  the 
microfilming  project.  Requests 
submitted  with  less  advance  notice  will 
be  considered  and  may  be  approved  if 
adequate  NARA  space  and  staff  are 
available  and  if  all  training,  records 
preparation  and  other  NARA 
requirements  can  be  completed  in  a 


shorter  time  frame.  Only  one 
microfilming  project  may  be  included  in 
a  request.  NAR.-\  will  not  accept 
additional  requests  from  an  individual 
or  organization  to  microfilm  records  in 
a  NAR.A  facility  while  NAR.^  is 
evaluating  an  earlier  request  from  that 
individual  or  organization  to  microfilm 
records  at  that  facility.  NAR,^  will 
establish  the  number  of  camera  spaces 
available  to  a  single  project  based  upon 
the  total  number  of  projects  approved 
for  filming  at  that  time 

*  *         •         *         • 

(d)*  *  * 

(3)  If  the  original  documents  are 
presidential  or  vice-presidential  records 
as  specified  in  44  U.S.C.  2201.  the 
requester  must  agree  to  uiclude  on  the 
film  this  statement:  "The  documents 
reproduced  in  this  publication  are 
presidential  records  in  the  (  ustodv  of 
the  (name  of  Presidential  librar\  or 
National  .Archives  of  the  United  States). 
NAR.^  administers  them  in  accordance 
with  the  requirements  of  Title  44.  U.S.C. 
No  copyright  is  claimed  m  these  official 
presidential  records. 

(4)  If  the  original  documents  are 
records  of  Congress,  the  requester  must 
agree  to  include  on  the  film  this 
statement:  "The  documents  reproduced 
in  this  publication  are  among  the 
records  of  the  (House  of 
Representatives/Senate)  in  the  phvsical 
custody  of  National  Archives  and 
Records  Administration  (NARA).  NAR,\ 
administers  them  in  accordance  with 
the  requirements  of  the  (House  Senate). 

*  »         •         »         « 

18.  Section  1254.94  is  amended  by 
adding  paragraphs  (aid)  through  (a)(3), 
(d)(3).  (d)(4).  (k).  and  (1).  revising  the 
introductory  text  of  paragraph  (d). 
paragraph  (d)(1)  and  paragraph  (i),  to 
read  as  follows: 

§1254.94    Criteria  for  granting  the 
requests. 

(a)  *  *  * 

(1)  In  considering  multiple  requests 
.NAR.^  will  give  priority  to  microfilming 
records  that  have  research  value  for  a 
variety  of  studies  or  that  contain  basic 
information  for  fields  of  research  in 
which  researchers  have  demonstrated 
substantial  interest. 

(2)  The  records  to  be  filmed  should  be 
reasonably  complete  and  not  subject  to 
future  accessions,  especially  of 
appreciable  volumes,  within  the  original 
body  of  records. 

(3)  The  records  to  be  filmed  should 
not  have  substantial  numbers  of 
documents  withdrawn  because  of 
continuing  security  classification  or 
privacy  or  other  restriction. 
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(d)  NAR.-\  will  approve  only  requests 
\vhic:h  specify  that  SiARA  will  receive  a 
first  generation  silver  halide  duplicate 
negative  containing  no  splices  made 
from  the  original  camera  negative  of  the 
microform  record  created  in  acc:ordance 
with  part  1230  of  this  chapter  and 
whicii  spec;ify  that  NAR^A  will  receive 
complete  indexes  or  other  finding  aids 
to  the  microfilm.  NARA  may  waive  any 
of  the  requirements  of  this  paragraph  at 
its  discretion. 

(1)  NARA  may  use  this  duplicate 
negative  microform  to  make  duplicate 
preservation  and  reference  copies.  The 
copies  may  he  made  available  for  NARA 
and  puhlic  use  in  NARA  facilities  and 
programs  immediatelv  upon  receipt. 
***** 

(.1)  Detailed  roll  lists  must  be 
delivered  to  NAR.\  with  the  film.  The 
lists  must  give  the  full  range  of  file  titles 
and  complete  list  of  all  file  numbers  on 
each  roll  of  microfilm. 

(4)  If  the  microfilming  organization  or 
individual  prepares  subject  indexes, 
name  indexes  or  other  finding  aids  to  its 
version  of  the  microfilm  in  hard  copy  or 
in  electronic  form,  it  must  provide 
NARA  with  hard  copy  and  electronic 
versions  of  these  finding  aids.  The 
electronic  version  should  be  in  a  form 
that  can  run  easily  on  NARi^'s  internal 
and  external  computer  network(s). 
***** 

(i)  NARA  will  not  approve  requests  to 
microfilm  records  in  NARA  facilities  in 
which  there  is  insufficient  space 
available  for  private  microfilming. 
NARA  also  will  not  approve  requests 
where  the  only  space  available  for 
filming  is  in  the  facility's  research  room, 
and  such  work  would  disturb 
researchers.  .NARA  will  not  move 
records  from  a  facility  lacking  space  for 
private  microfilming  to  another  NARA 
facility  for  that  purpose.  When  a  NARA 
facility  does  not  have  enough  space  to 
accommodate  all  the  requests  made, 
NARA  may  schedule  separate  projects 
by  limiting  the  time  allowed  for  each 
particular  project  or  by  requiring 
projects  to  alternate  in  the  use  of  the 
space. 
***** 

(k)  NARA  will  not  approve  requests  to 
microfilm  records  when  there  is  not 
enough  staff  to  provide  the  necessary 
support  services,  including  document 
preparation,  training  of  private 
microfilmers,  and  monitoring  the 
filming. 

(1)  NARA  will  not  approve  requests  to 
microfilm  records  until  NARA  and  the 
requester  have  agreed  upon  the  amount 
and  schedule  of  reimbursement  bv  the 
requester  for  NARA  support  services. 


19.  Section  1254.96  is  amended  by 
revising  paragraph  (a)(3)  and  adding 
paragraph  (a)(6)  to  read: 

§1254.96    Microfilm  preparation. 

(a)  *  *  * 

(3)  Declassifying  security  classified 
tiocuments  and  restoring  rec:ently 
declassified  records  to  the  files; 
***** 

(6)  Reviewing  for  accuracy  bv 
supervisors  or  senior  staff  to  make 
certain  the  preparation  work  has  been 
done  correctly. 

***** 

20.  Section  1254.98  is  amended  by 
revising  paragraph  (a)  to  read: 

§  1 254.98    Equipment  standards. 

(a)  Equipment  must  be  designed  for 
the  microfilming  of  documents  in  roll 
form  or  standard  fiche  form  and  be 
operable  from  a  table  top.  Only 
planetary  type  camera  equipment  may 
be  used.  Automatic  feed  devices  may 
not  be  used.  Book  cradles  or  other 
specialized  equipment  designed  for  use 
with  bound  volumes,  oversized 
documents,  or  other  formats  will  be 
approved  by  NARA  on  a  case-by-case 
basis. 

***** 

21.  Section  1254.100  is  amended  by 
revising  paragraphs  (b),  (c)  and  (g)  and 
adding  paragraph  (1)  to  read: 

§  1254.100    Microfilming  standards. 

***** 

(b)  Documents  must  be  handled  in 
accordance  with  the  training  and 
instructions  provided  by  NARA 
personnel  so  that  documents  are  not 
damaged  during  copying  and  so  that 
their  original  order  is  maintained.  Only 
persons  who  have  attended  NARA 
training  will  be  permitted  to  handle  the 
documents  or  supervise  microfilming 
operations.  Training  will  be  offered  only 
in  Washington,  DC.  NARA  may  charge 
the  requester  fees  for  training  services 
and  these  fees  will  be  based  on  direct 
salary  costs  (including  benefits)  and  any 
related  supply  costs. 

(c)  Documents  from  only  one  file  unit 
may  be  microfilmed  at  a  time.  After 
reproduction  is  completed,  documents 
removed  from  files  for  microfilming 
must  be  returned  to  their  original 
position  in  the  file  container,  any 
fasteners  removed  to  facilitate  copying 
must  be  refastened,  and  any  tabs  placed 
on  the  documents  to  identify  items  to  be 
copied  must  be  removed. 
***** 

(g)  Microfilm  equipment  may  be 
operated  only  in  the  presence  of  the 
research  room  attendant  or  a  designated 
NARA  employee.  NARA  may  charge  the 


requester  fees  for  these  monitoring 
services  and  these  fees  will  be  based  on 
direct  salary  costs  (including  benefits). 
When  more  than  one  project  share  the 
same  space,  monitoring  costs  will  be 
divided  equally  among  the  projects. 
***** 

(1)  NARA  will  provide  the  requester 
specific  information  on  the  fees  for 
training,  monitoring  and  any  other 
substantial  NARA  services  in  the  letter 
of  approval.  Payment  of  fees  will  be 
made  in  accordance  with  §  1258.14  of 
this  chapter. 

22.  Section  1254.102  is  amended  by 
adding  paragraph  (e)  to  read: 

§1254.102    Rescinding  permission. 

***** 

(e)  If  the  person  or  organization  fails 
to  pay  NARA  fees  in  the  agreed  to 
amount  or  on  the  agreed  to  payment 
schedule. 

Dated:  August  4,  1998. 
John  W.  Carlin, 

Archivist  of  the  United  States. 

[FR  Doc.  98-21358  Filed  8-10-98;  8:45  ami 

BILUNG  CODE  751S-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  191-0088b;  FRL-6138-7] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision, 
Monterey  Bay  Unified  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  oxides  of  nitrogen 
and  sulfur  compounds. 

The  intended  effect  of  proposing 
approval  of  this  rule  is  to  regulate 
emissions  of  oxides  of  nitrogen  and 
sulfur  compounds  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  relevant  adverse 
comments  are  received,  no  further 
activity  is  contemplated  in  relation  to 
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this  rule.  If  EPA  receives  relevant 
adverse  comments,  the  direct  final  rule 
will  not  take  effect  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  should  do  so 
at  this  time. 

DATES:  Comments  on  must  be  received 
in  writing  by  September  10,  1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Andrew  Steckel, 
Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

Monterey  Bay  Unified  Air  Pollution 
Control  District,  Rule  Development. 
24850  Silver  Cloud  Ct..  Monterey, 
CA  93940-6536. 

California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 
Evaluation  Section.  2020  "L"  Street. 
Sacramento,  CA  95812. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  Tong,  Rulemaking  Office  (AIR- 
4),  Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901,  Telephone:  (415)  744- 
1191. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Monterey  Bay 
Unified  Air  Pollution  Control  District 
(MBUAPCD)  Rule  404,  Sulfur 
Compounds  and  Nitrogen  Oxides, 
submitted  to  EPA  on  March  3,  1997  by 
the  California  Air  Resources  Board.  For 
further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  that  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  July  28,  1998. 
Sally  Seymour, 

Acting  Regional  Administrator,  Region  IX. 
(PR  Doc.  98-21354  Filed  8-10-98;  8:45  am) 

BILUNG  CODE  a5<0-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  022-0087b;  FRL-6138-3] 


Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  South 
Coast  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  California  State 
Implementation  Plan  (SIP)  which 
concerns  the  control  of  oxides  of 
nitrogen  (NOx)  from  electric  power 
generating  systems  within  the  South 
Coast  Air  Quality  Management  District. 
The  intended  effect  of  proposing 
approval  of  this  rule  is  to  regulate 
emissions  of  NOx  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  the  direct 
final  rule,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
EPA  receives  relevant  adverse 
comments,  the  direct  final  rule  will  not 
take  effect  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  September  10,  1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Andrew  Steckel, 
Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency.  Region  IX,  75  Hawthorne 
Street.  San  Francisco,  CA  94105-3901. 

Copies  of  the  rule  and  EPA's 
evaluation  report  are  available  for 
public  inspection  at  EPA's  Region  IX 
office  during  normal  business  hours. 
Copies  of  the  submitted  rule  are  also 
available  for  inspection  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency. 
Air  Docket  (6102),  401  "lyl"  Street, 
SW.  Washington,  DC  20460. 
California  Air  Resources  Board. 

Stationary  Source  Division.  Rule 


Evaluation  Section.  2020  "L"  Street. 

Sacramento.  CA  95814, 
South  Coast  Air  Qualify  Management 

District,  21865  E.  Cbpiev  Drive. 

Diamond  Bar.  CA  91765^182. 
FOR  FURTHER  INFORMATION  CONTACT: 
.•\ndrew  Steckel.  Rulemaking  Office 
(AIR-4),  Air  Division,  US. 
Environmental  Protection  Agencv. 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901.  Telephone: 
(415)  744-1185. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  South  Coast  Air 
Quality  Management  District 
(SCAQMD)  Rule  1135,  Emissions  of 
Oxides  of  Nitrogen  from  Electric  Power 
Generating  Systems.  SCAQMD  Rule 
1135  was  submitted  to  EPA  on  Ianuar\- 
28,  1992  by  the  California  Ait  Resources 
Board.  For  further  information,  please 
see  the  information  provided  in  the 
direct  final  action  which  is  located  in 
the  Rules  section  of  this  Federal 
Register. 

Authority:  42  US  C  7401  et  seq. 
Datea:  luly  28.  1998 
Sally  Seymour. 

Acting  Regional  Administrator.  Region  IX 
|FR  Doc.  98-21352  Filed  8-10-98;  8  45  am] 
BILUNG  COO€  6SaO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  1S4-0086b;  FRL-613B-1] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  San 
Diego  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  California  State 
Implementation  Plan  (SIP)  which 
concerns  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
organic  solvents. 

The  intended  effect  of  proposing 
approval  of  this  rule  is  to  regulate 
emissions  of  V'OCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  appro\ing 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontro\ersial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detaili^d  rationale 
for  this  approval  is  set  forth  n  the  direct 
final  rule.  If  no  relevant  adverse 
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comments  are  received,  no  further 
activity  is  contemplated  in  relation  to 
this  rule.  If  EPA  receives  relevant 
adverse  comments,  the  direct  final  rule 
will  not  take  effect  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  tfiis  action. 
Any  parties  interested  in  commenting 
should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  September  10.  1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Andrew  Steckel. 
Rulemaking  Office  (AIR-4).  Air 
Division,  L'.S.  Environmental  Protection 
.■\gency,  Region  IX.  75  Hawthorne 
Street.  San  Francisco,  CA  94105-.3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  this  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
ff'-lsions  are  also  available  for 
inspection  at  the  following  loc:ations: 

California  Air  Resources  B  /ard. 

Stationary  Source  Division.  Rule 

Evaluation  Section.  2020  "L"  Street, 

Sacramento,  CA  95812. 
San  Diego  .Mr  Pollution  Control  District, 

9150  Chesapeake  Drive.  San  Diego. 

CA  92123-1096. 

FOR  FURTHER  INFORMATION  CONTACT: 

Yvonne  Pong,  Rulemaking  Office  (AIR- 
4),  An  Division.  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street.  San  Francisco.  CA 
94105-3901.  Telephone:  (415)  744- 
1199. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  San  Diego  Air 
Pollution  Control  District  Rule  66, 
Organic  Solvents,  submitted  to  EPA  on 
October  18,  1996  by  the  California  Air 
Resources  Board.  For  further 
information,  please  see  the  information 
provided  in  the  Direct  Final  action  that 
is  located  in  the  Rules  Section  of  this 
Federal  Register. 

Authority:  42  L'.S.C.  7401  et  seq. 
Dated:  July  30.  1998. 
Felicia  Marcus. 

Regional  Administrator.  Reoion  IX. 

[PR  Doc.  98-21350  Filed  8-10-98.  8.45  ami 

BILLING  CODE  S560-6C-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[ME01 4-01 -6994b;  A-1-FRL-6136-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Maine; 
Source  Surveillance  Regulation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  Maine 
on  June  30.  1994.  This  revision  consists 
of  a  continuous  emissions  monitoring 
regulation.  In  the  Final  Rules  Section  of 
this  Federal  Register,  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  this 
document,  no  further  activity  is 
contemplated  in  relation  to  this 
proposed  rule.  If  EPA  receives  relevant 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period. 
DATES:  Comments  must  be  received  on 
or  before  September  10,  1998. 
ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I.  JFK  Federal  Bldg.,  Boston,  MA 
02203.  Copies  of  the  State  submittal  and 
EPA's  technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Office  of  Ecosystem  Protection. 
U.S.  Environmental  Protection  Agency. 
Region  I,  One  Congress  Street.  11th 
floor.  Boston,  MA  and  the  Bureau  of  Air 
Quality  Control,  Department  of 
Environmental  Protection,  71  Hospital 
Street,  Augusta,  ME  04333. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Arnold,  (617)  565-3166. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  July  24,  1998. 
John  P.  DeViliars. 
Regional  Administrator,  Region  I. 
[PR  Doc.  98-21348  Piled  8-10-98;  8:45  am) 
BiLUNG  CODE  sseo-eo-f' 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA1 62-0089;  FRL-6141-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Santa 
Barbara  County  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of  a 
revision  to  the  California  State 
Implementation  Plan  (SIP)  concerning 
the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
sources  coating  metal  parts  and 
products  in  the  Santa  Barbara  County 
Air  Pollution  Control  District.  The 
intended  effect  of  proposing  a  limited 
approval  and  limited  disapproval  of  this 
rule  is  to  regulate  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  EPA's  final  action  on 
this  proposed  rule  will  incorporate  this 
rule  into  the  federally  approved  SIP. 
EPA  has  evaluated  the  rule  and  is 
proposing  a  simultaneous  limited 
approval  and  limited  disapproval  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals  and  general 
rulemaking  authority  because  this 
revision,  while  strengthening  the  SIP, 
also  does  not  fully  meet  the  CAA 
provisions  regarding  plan  submissions 
and  requirements  for  nonattainment 
areas. 

DATES:  Comments  must  be  received  on 
or  before  September  10,  1998. 
ADDRESSES:  Comments  may  be  mailed 
to:  Andrew  Steckel,  Rulemaking  Office 
[AIR-41,  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  and  EPA's 
evaluation  report  of  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule  are 
also  available  for  inspection  at  the 
following  locations: 
California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street. 
Sacramento,  CA  95812. 
Santa  Barbara  County  Air  Pollution 
Control  District,  26  Castilian  Drive, 
Suite  B-23,  Goleta,  CA  93117. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerald  S.  VVamsley,  Rulemaking  Office, 
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[AIR-4I.  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco.  CA  94105-3901  Telephone: 
(415) 744-1226. 

SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rule  being  proposed  for  approval 
into  the  California  SIP  is  Santa  Barbara 
Countv  Air  Pollution  Control  District 
(SBCAPCD)  Rule  330— Surface  Coating 
of  Metal  Parts  and  Products.  This  rule 
was  submitted  by  the  California  Air 
Resource  Board  to  EPA  on  October  13, 
1995. 

II.  Background 

On  March  3,  1978.  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  1977  Clean 
Air  Act  (1977  CAA  or  pre-amended  Act) 
that  included  Santa  Barbara  County  (see 
43  PR  8964;  40  CFR  81.305.)  Santa" 
Barbara  County  did  not  attain  the  ozone 
standard  by  the  approved  attainment 
date.  On  May  26,  1988,  EPA  notified  the 
Governor  of  California,  pursuant  to 
section  110(a)(2)(H)  of  the  pre-amended 
Act,  that  the  Santa  Barbara  County 
portion  of  the  SIP  was  inadequate  to 
attain  and  maintain  the  ozone  standard 
and  requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15,  1990, 
amendments  to  the  1977  CAA  were 
enacted.  Pub.  L.  101-549,  104  Stat. 
2399.  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA.  Congress  adopted  statutorily  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15,  1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.!  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  Initially,  Santa  Barbara  County 


was  classified  as  moderate;  ^  therefore, 
this  area  is  subject  to  the  R,\CT  fix-up 
requirement  and  the  May  15.  1991 
deadline.  Santa  Barbara  County  has 
since  been  reclassified  as  a  serious 
ozone  nonattainment  area. 

The  State  of  California  submitted 
many  revised  RACT  rules  to  EPA  for 
incorporation  into  its  SIP  on  October  13. 
1995.  including  the  rule  being  acted  on 
in  this  document.  This  document 
addresses  EPA's  proposed  action  for 
SBCAPCD  Rule  330— Surface  Coating  of 
Metal  Parts  and  Products.  SBCAPCD 
revised  and  adopted  Rule  330  on  April 
21,  1995.  EPA  found  this  rule  complete 
on  November  28,  1995  pursuant  to 
EPA's  completeness  criteria  that  are  set 
forth  in  40  CFR  Part  51,  Appendix  V.' 
EPA  is  proposing  limited  approval  and 
limited  disapproval  of  this  version  of 
Rule  330. 

Rule  330  controls  the  emission  of 
volatile  organic  compounds  (VOCs) 
from  industrial  sites  coating  a  variety  of 
metal  parts  and  products.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  SBCAPCD — Rule 
330  was  adopted  originally  as  part  of 
SBCAPCD's  effort  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  and  has  been 
revised  in  response  to  EPA's  SIP-Call 
and  the  section  182(a)(2)(A)  CAA 
requirement.  EPA's  evaluation  and 
proposed  action  for  SBCAPCD — Rule 
330  follow  below. 

III.  EPA  Evaluation  and  Proposed 
Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  C-AA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
one.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
Post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24.  1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints. 
Deficiencies,  and  Deviations.  Clarification  to 
Appendix  D  of  November  24.  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25.  1988): 
and  the  existing  control  technique  guidelines 
(CTGs). 


^In  1990.  Santa  Barbara  County  retained  its 
designation  and  was  cla.ssified  by  operation  of  law 
pursuant  to  sections  107(d)  and  181(a)  upon  the 
date  of  enactment  of  the  CAA.  See  56  FR  56694 
(November  6,  1991).  In  1997.  Santa  Barbara  County 
was  reclassified  as  a  serious  ozone  nonattainment 
area.  See  62  FR  65025.  (December  17.  1997) 

'EPA  adopted  completeness  criteria  on  February 
16.  1990  (55  FR  5830)  and.  pursuant  to  section 
110(k)(l)(A)  of  theC.'\.\.  revised  the  criteria  on 
August  26.  1991  (56  FR  42216). 


For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  R,\CT 
rules.  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents 
which  specify  the  minimum 
requirements  that  a  rule  must  contain  in 
order  to  be  approved  into  the  SIP.  The 
CTGs  are  based  on  the  underlving 
requirements  of  the  Act  and  specifv  the 
presumptive  norms  for  what  is  R.\CT 
for  specific  source  categories.  Under  the 
CAA.  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A)  The  CTG  applicable  to 
SBCAPCD— Rule  330.  Surface  Coating 
of  Metal  Parts  and  Products  is  entitled, 
"Surface  Coating  (Volume  VI— Surface 
Coating  of  Miscellaneous  Metal  Parts 
and  Products).  '  EPA  document  «  EPA- 
450/2-78-015.  Further  interpretations 
of  EPA  policy  are  found  in  the  Blue 
Book.  In  general,  these  guidance 
documents  have  been  set  forth  to  ensure 
that  VOC  rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP 

On  Ma\  5.  1982,  EPA  approved  into 
the  SIP  a  version  of  Rule  330— Surface 
Coating  of  Metal  Parts  and  Products  that 
has  been  adopted  bv  SBCAPCD  on  June 
11,  1979.  The  October  15,  1995 
submitted  Rule  330  includes  the 
following  significant  changes  from  the 
current  SIP  version  of  the  rule: 
— new  and  added  definitions; 
— new  emission  limits  for  baked 

coatings  at  new  facilities; 
— capture  and  control  efficiency 

requirements: 
— application  equipment  requirements, 
— closed  container  requirements; 
— labeling  requirements; 
— record  keeping  requirements;  and, 
— test  method  requirements. 

EPA  has  evaluated  SBCAPCD's 
submitted  Rule  330  for  consistency  with 
the  CAA,  EPA  regulations,  and  EPA 
policy  and  has  found  that  the  revisions 
address  and  correct  many  deficiencies 
previously  identified  by  EPA.  These 
corrected  deficiencies  have  resulted  in  a 
clearer,  more  enforceable  rule. 

Although  SBCAPCD's  submitted  Rule 
330  will  strengthen  the  SIP,  the  rule  still 
contains  deficiencies  which  were 
required  to  be  corrected  pursuant  to  the 
section  182(a)(2)(A)  requirement  of  Part 
D  of  the  CAA.  Rule  330  contains  the 
following  deficiencies: 

— the  rule  allows  the  use  of  up  to  200 
gallons  per  year  of  non-compliant 
coating  exceeding  USEPA's  55  gallon 
per  year  limit:  and, 

— the  rule  does  not  require  a  metal  parts 
and  products  coating  operation  to 
record  its  daily  use  of  non-compliant 
coatings. 


42786 


Federal  Register/Vol.  63.  No.  154/Tuesday.  August  11.  1998/Proposed  Rules 


.A.  detailed  discussion  of  rule 
deficiencies  can  be  found  in  the 
Technical  Support  Document  for  Rule 
330.  (7/98)  which  is  available  from  the 
U.S.  EPA,  Region  9  office.  Given  these 
deficiencies,  the  Rule  330  is  not 
approvable  pursuant  to  the  section 
182(a)(2)(A)  of  the  CAA  because  it  is 
inconsistent  with  the  interpretation  of 
section  172  of  the  1977  CAA  as  found 
in  the  Blue  Book  and  may  lead  to  rule 
enforceability  problems. 

Because  of  the  above  deficiencies. 
EP.\  cannot  grant  full  approval  of  this 
rule  under  section  110(k)(3)  and  part  D. 
Also,  because  the  submitted  rule  is  not 
composed  of  separable  parts  which  meet 
all  the  applicable  requirements  of  the 
CA.^.  EPA  cannot  grant  partial  approval 
of  the  rule  under  section  110(k)(3). 
However.  EPA  may  grant  a  limited 
approval  of  the  submitted  rule  under 
section  110(k)(3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  limited  because  EPA's 
action  also  contains  a  simultaneous 
limited  disapproval.  To  strengthen  the 
SIP.  EPA  is  proposing  a  limited 
approval  of  Santa  Barbara  County  Air 
Pollution  Control  District's  Rule  330— 
Surface  Coating  of  Metal  Parts  and 
Products  under  sections  110(k)(3)  and 
301(a)  of  the  CAA. 

At  the  same  time.  EPA  is  also 
proposing  a  limited  disapproval  of  this 
rule  because  it  contains  deficiencies  that 
have  not  been  corrected  as  required  by 
section  182(a)(2)(A)  of  the  CAA.  and.  as 
such,  the  rule  does  not  fully  meet  the 
requirements  of  part  D  of  the  Act.  Under 
section  179(a)(2).  if  the  Administrator 
disapproves  a  submission  under  section 
llO(k)  for  an  area  designated 
nonattainment  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act.  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  highway 
funding  and  offsets.  The  18-month 
period  referred  to  in  section  179(a)  will 
begin  on  the  effective  date  of  EPA's  final 
limited  disapproval.  Moreover,  the  final 
disapproval  triggers  the  Federal 
implementation  plan  (FIP)  requirement 
under  section  110(c).  It  should  be  noted 
that  the  rule  covered  by  this  NPR  has 
been  adopted  by  the  SBCAPCD  is  in 
effect  in  the  Santa  Barbara  County  Air 
Pollution  Control  District.  EPA's  final 
limited  disapproval  action  will  not 
prevent  the  Santa  Barbara  County  Air 
Pollution  Control  District,  the  state  of 


California,  or  EPA  from  enforcing  this 
rule. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  will  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Administrative  Requirements 

.4.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

The  proposed  rule  is  not  subject  to 
E.O.  13045.  entitled  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  because  it  is 
not  an  "economically  significant"  action 
under  E.O.  12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Ahematively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301.  and  subchapter  I.  part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
action  concerning  SIPS  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 


that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  July  31.  1998. 
Felicia  Marcus, 

Regional  Administrator.  Region  9. 
|FR  Doc.  98-21519  Filed  8-10-98;  8:45  am] 

BILUr4G  CODE  6&60-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA-1 98-0058;  FRL-6142-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  South 
Coast  Air  Quality  Management  District, 
San  Diego  County  Air  Pollution  Control 
District,  and  Kern  County  Air  Pollution 
Control  District 

agency;  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
primarily  concern  the  control  of 
particulate  matter  (PM)  emissions.  The 
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intended  effect  of  these  proposed  SIP 
revisions  is  principally  to  regulate  PM 
emissions  in  accordance  with  the 
requirements  of  the  Clean  Air  Act.  as 
amended  in  1990  (CAA  or  the  Act). 
EPA's  final  approval  of  these  revisions 
will  incorporate  them  into  the  federally 
approved  SIP  for  the  South  Coast  Air 
Quality  Management  District 
(SCAQMD),  San  Diego  County  Air 
Pollution  Control  District  (SDCAPCD). 
and  the  Kern  County  Air  Pollution 
Control  District  (KCAPCD).  EPA  has 
evaluated  each  of  the  revisions  and  is 
proposing  to  approve  them  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards,  and  plan 
requirements  for  nonattainment  areas. 
EPA  is  also  proposing  a  limited 
approval  and  limited  disapproval  of 
SCAQMD  Rule  403.  EPA  is  proposing 
simultaneous  limited  approval  and 
limited  disapproval  of  this  revision 
because,  while  it  strengthens  the  SIP,  it 
also  does  not  fully  meet  the  CAA 
provisions  regarding  plan  submissions 
and  requirements  for  nonattainment 
areas. 

DATES:  Written  comments  must  be 
received  on  or  before  September  10, 
1998. 

ADDRESSES:  Comments  should  be 
addressed  to  Dave  Jesson,  Air  Planning 
Office  (AIR-2),  Air  Division.  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  the  rules  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive, 

Diamond  Bar,  CA 
San  Diego  County  Air  Pollution  Control 

District,  9150  Chesapeake  Drive,  San 

Diego,  CA 
Kern  County  Air  Pollution  Control 

District,  2700  "M"  Street,  Suite  302. 

Bakersfield,  CA 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Jesson,  (415)  744-1288. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  being  proposed  for  approval 
into  the  California  SIP  are:  SCAQMD 
Rule  403,  Fugitive  Dust  (as  amended  on 
February  14,  1997);  SCAQMD  Rule 


403.1,  Wind  Entrainment  of  Fugitive 
Dust  (adopted  on  January  15.  1993); 
SCAQMD  Rule  1186.  P.vir,n  Emissinns 
from  Paved  and  Unpaved  Hnads.  and 
Livestock  Operations  (adopted  on 
February  14.  1997);  San  Diego  Rule  52. 
Particulate  Matter  (as  amended  on 
January  22,  1997);  San  Diego  Rule  53, 
Specific  Air  Contaminants  (as  amended 
on  January  22,  1997);  San  Diego  Rule  54. 
Dust  and  Fumes  (as  amended  on 
January  22.  1997);  and  KCAPCD  Rule 
405,  Particulate  Matter — Emission  Rate 
(as  amended  on  May  1.  1997).  These 
new  and  amended  rules  were  submitted 
to  EPA  as  SIP  revisions  by  the  California 
Air  Resources  Board  (CARE)  on  August 

I.  1997,  with  the  exception  of  SCAQMD 
Rule  403.1,  which  was  submitted  on 
November  18,  1993.  EPA  is  also 
proposing  to  approve  local  ordinances 
for  9  Coachella  Valley  cities  and  the 
County  of  Riverside  for  the  control  of 
fugitive  dust  in  the  Coachella  Valley 
Planning  Area.  '  The  ordinances  were 
adopted  on  various  dates  and  submitted 
as  SIP  revisions  on  February'  16,  1995. 

II.  Background 

In  response  to  section  110(a)  and  Part 
D  of  the  Act,  local  California  air 
pollution  control  districts  have  adopted 
and  the  State  of  California  has 
submitted  many  PM  rules  for 
incorporation  into  the  California  SIP, 
including  the  rules  and  ordinances 
being  acted  on  in  this  document.  This 
document  addresses  EPA's  proposed 
approval  of  SCAQMD  Rules  403.  403.1. 
and  1186;  SDCAPCD  Rules  52.  53.  and 
54;  and  KCAPCD  Rule  405,  as  identified 
above.  These  submitted  rules  were 
found  to  be  complete  on  September  30. 
1997,  pursuant  to  EPA's  completeness 
criteria  that  are  set  forth  in  40  CFR  part 
51,  appendix  V  ^,  with  the  exception  of 
SCAQMD  Rule  403.1,  which  was  found 
complete  on  December  27,  1993,  and  the 
Coachella  Valley  ordinance  submittal, 
which  became  complete  by  operation  of 
law  on  August  16,  1995. 

SCAQMD  Rule  403,  Fugitive  Dust. 
consists  of  reasonably  available  control 
measures  (RACMs)  and  best  available 
control  measures  (BACMs)  to  reduce 
fugitive  dust  emissions  associated  with 
agricultural  operations,  "active 
operations"  (construction  and 
demolition  activities,  earth-moving 
activities,  or  vehicular  movement). 


track-out  of  bulk  material  onto  puhhc 
pa\ed  roadways,  and  open  storage  piles 
or  disturbed  surface  areas.  SCAQ.MD 
Rule  403  1,  Wind  Entrainment  of 
Fugitive  Dust,  consists  of  additional 
fugitive  dust  measures  for  agriculture, 
abandoned  disturbed  surface  areas,  and 
bulk  material  deposits  entrained  by  high 
winds  within  the  Coachella  Valley. 
SCAQNfD  Rule  1186.  PMk,  Emissions 
from  Paved  and  i'npaved  Poads.  and 
Livestock  Operations,  establishes  BACM 
requirements  for  reducing  PM  entrained 
as  a  result  of  vehicular  traffic  on  paved 
and  unpaved  roads,  and  at  livestock 
operations.  The  Coachella  Valley 
ordmances,  together  with  the  applicable 
SCAQMD  rules,  constitute  R.^C.M  and 
BACM  for  the  Coachella  Valley  PM-10 
nonattainment  area,  applying  additional 
fugitive  dust  controls  on  construction 
projects  and  on  paved  and  unpaved 
roads  and  surfaces. 

SDCAPCD  Rule  52,  Particulate  Matter. 
prohibits  any  source  from  discharging 
into  the  atmosphere  PM  in  excess  of 
0.10  grain  per  dry  standard  cubic  foot  of 
gas.  SDCAPCD  Rule  53,  Specific  Air 
Contaminants,  limits  by  volume, 
emissions  of  combustion  PM  and  sulfur 
compounds,  calculated  as  sulfur  dioxide 
(S02).  SDCAPCD  Rule  54.  Dust  and 
Fumes,  restricts  PM  emissions  from 
process  operations.  KCAPCD  Rule  405 
Particulate  Matter — Emission  Rate,  also 
restricts  PM  emissions  from  process 
operations. 

The  rules  and  ordinances  that  are  the 
subject  of  this  action  were  originally 
adopted  as  part  of  each  districts  efforts 
to  prevent  violations  of  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  Total  Suspended  Particulates  (TSP). 
EPA's  original  ambient  standard  for 
particulates,  or  for  PM-10.  EPA's 
ambient  standard  for  PM  adopted  on 
July  1,  1987.'  The  SCAQMD  revised  its 


'  The  Coachella  Valley  Planning  Area  is  classified 
as  a  serious  PM-10  nonattainment  area,  and  is 
located  within  the  jurisdiction  of  the  SCAQMD. 
which  also  has  responsibility  for  the  South  Coast 
Air  Basin  serious  PM-10  nonattainment  area. 

-EPA  adopted  the  completeness  criteria  on 
February  16,  1990  (55  FR  5830)  and.  pursuant  to 
section  1 10(kl(l)(A)  of  the  CA.^.  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 


"  EPA's  revision  to  the  NA-^QS  for  particulate 
matter  on  July  1.  1987  (52  FR  24672)  replaced 
standards  for  total  suspended  particulates  (TSP) 
with  new  standards  applying  only  to  particulate 
matter  up  to  10  microns  in  diameter  (P.M-IOJ  At 
that  time.  EPA  established  two  PM-10  standards 
The  annual  PM-10  standard  is  attained  when  the 
expected  annual  arithmetic  average  of  the  24-hour 
samples  for  a  period  of  one  year  does  not  exceed 
50  micrograms  per  cubic  meter  (ug'm^).  The  24- 
hour  PM-10  standard  of  150  ug'm'  is  attained  if 
samples  taken  for  24-hour  periods  have  no  more 
than  one  expected  exceedance  per  vear.  averaged 
over  3  years. 

On  July  18.  1997.  EPA  reaffirmed  the  annual  PM- 
10  standard  and  slightly  revised  the  24-hour 
standard  (62  FR  38651)  The  revised  24-hour  PM- 
10  standard  is  attained  if  the  99th  percentile  of  the 
distribution  of  the  24-hour  results  over  3  vears  does 
not  exceed  150  ug/m^  at  each  monitor  within  an 
area.  In  the  same  rulemaking.  EPA  also  established 
two  new  standards  for  PM.  both  applying  only  to 
particulate  matter  up  to  2.5  microns  in  diameter 
(PM-2.5)  EP,^  has  not  yet  established  specific  plan 
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Rule  403  and  adopted  new  Rule  118fi  to 
meet  CAA  Part  D  requirements  for 
R,-\CM  and  BACM  for  fugitive  sources  of 
PM-IO.  The  Coacheila  Valley 
ordinances  were  adopted  by  local 
jurisdictions  to  provide  important 
additional  RACM  and  BACM  controls  as 
supplements  to  the  SCAQNID  rules. 

in.  EPA  Evaluation  and  Proposed 
Action 

.-\.  Evaluntinn  of  Rules  and  Ordinances 

In  determining  the  approvability  of  a 
PM  rule  or  ordinance.  EPA  must 
evaluate  the  measure  for  consistency 
with  the  requirements  of  the  CA.A  and 
EPA  regulations,  as  found  in  section  110 
and  Part  D  of  the  CAA  and  40  CFR  Part 
51  (Requirements  for  Preparation, 
.■\doption,  and  Submittal  of 
Implementation  Plans).  EPA  mu.st  also 
ensure  that  measures  are  enforceable. 
and  strengthen  or  maintain  the  SIP's 
control  strategy. 

For  PM-10  nonattainmenf  areas 
classified  as  moderate.  Part  D  of  the 
CAA  requires  that  SIPs  must  include 
enforceable  measures  reflecting 
reasonably  available  control  technologv 
(R.-\CT)  for  large  stationary  sources  and 
R.-\CM  technology  for  other  sources.  The 
Act  requires  that  SIPs  for  areas 
classified  as  serious  must  include 
measures  applying  best  available  control 
technology  (B,-\CT)  to  stationary  sources 
and  B.*\CM  technologv  to  other  sources. 

The  statutory  provisions  relating  to 
R.\CT,  R.ACM.BACT.  and  BACM  are 
discussed  in  EPA's  "General  Preamble," 
which  gives  the  Agency's  preliminarv 
views  on  how  EPA  intends  to  act  on 
SIPs  submitted  under  Title  I  of  the  Act. 
See  generally  .57  FR  1,3498  (April  16, 
1992),  ,57  FR  18070  (April  2H.  1992),  and 
59  FR  41998  (August  16,  1994).  In  this 
proposed  rulemaking  action.  EPA  is 
applying  these  policies  to  this  submittal, 
taking  into  consideration  the  specific 
factual  issues  presented. 

Both  KCAPCD  and  SCAQMD  contain 
areas  designated  under  section  107  of 
the  Act  as  nonattainment  for  PM-10. 
The  SCAQMD  has  jurisdiction  over 
areas  classified  as  serious  for  PM-10. ^ 


and  control  requirements  for  the  new  PM-2.5 
.NA.^QS 

Emissions  of  fine  PM  cor.tribute  to  the  productinn 
of  ground-level  PM  PM  can  hdrm  human  health  by 
causing  lung  damage,  increased  respiratory  disease, 
and  possibly  premature  death.  Children,  the 
elderly,  and  people  suffering  from  heart  and  lung 
disease,  like  asthma,  are  especially  at  risk.  PM  also 
damages  materials,  reduces  visibility,  and  adversely 
affects  crops  and  forests. 

■•As  indicated  above,  the  SCAQMD  has 
jurisdiction  over  the  South  Coast  .Air  Basin  (SCAB) 
and  Coacheila  Valley  PM-IO  serious  nonattainment 
areas.  This  Federal  Register  action  for  the  SCAQMD 
excludes  the  Los  Angeles  County  portion  of  the 
Southeast  Desert  AQMA.  otherwise  known  as  th^ 


KCAPCD  has  jurisdiction  over  a  portion 
of  the  Searles  Valley,  which  is  currently 
classified  as  moderate  for  PM-10. 

South  Coast  Air  Quality  Management 
District 

On  June  14,  1978,  EPA  approved  into 
the  SIP  a  version  of  Rule  403,  Fugitive 
Dust,  that  had  been  adopted  bv  the 
SCAQMD  on  May  7,  1976,  and 
submitted  bv  CARB  on  August  2,  1976. 
On  November  6,  1992,  Julv  9,  1993,  and 
February  14,  1997,  SCAQMD  adopted 
amendments  to  Rule  403,  which  include 
the  following  significant  changes  from 
the  current  SIP: 

•  Persons  conducting  active 
operations  within  the  SCAB  must 
employ  BACM  to  minimize  fugitive 
emissions. 

•  Persons  conducting  active 
operations  outside  of  the  SCAB  must 
employ  R,-\CM. 

•  More  stringent  BACM  (for  active 
operations  inside  the  SCAB)  and  RACM 
(for  active  operations  outside  the  SCAB) 
are  required  for  high  wind  conditions. 

•  Persons  shall  not  cause  or  allow 
levels  to  exceed  50  micrograms  per 
cubic  meter  (ug/m')  of  PM-10,  as 
opposed  to  100  ug/m"*  of  TSP  in  the 
applicable  SIP  rule,  when  determined  as 
the  difference  between  upwind  and 
downwind  samples. 

•  Persons  shall  prevent  or  remove 
within  1  hour  track-out  onto  public 
paved  roads  or  implement  specific 
alternative  actions. 

•  In  the  event  that  EPA  finds  that  the 
area  has  not  met  PM-10  milestones  or 
has  failed  to  attain  or  maintain  the  PM- 
10  N.^AQS.  the  rule's  applicability 
threshold  for  disturbed  areas  is  reduced 
from  100  acres  to  50  acres,  and  the 
threshold  for  daily  earth-moving  or 
throughput  volume  is  reduced  from 
10,000  cubic  yards  to  5,000  cubic  yards 
during  the  most  recent  365-day  period. 

•  Persons  may  submit  alternative 
compliance  plans  for  approval  by  the 
SCAQMD  Executive  Officer  and  USEPA. 

•  The  rule  exempts  agricultural 
operations  outside  of  the  SCAB  and 
agricultural  operations  within  the  SCAB 
provided  that  the  combined  disturbed 
surface  area  is  less  than  10  acres. 

•  The  rule  exempts  disturbed  surface 
areas  less  than  v^  acre  on  property 
zoned  for  residential  uses,  and  activities 
undertaken  during  a  state  of  emergency. 

•  Certain  additional  sources  are 
exempted  from  specific  rule  provisions 
under  specified  conditions  (e.g.,  during 
a  state  of  emergency)  or  because  the 
sources  are  below  impact  thresholds. 


All  provisions  of  Rule  403  became 
effective  upon  the  dates  of  rule 
adoption,  although  compliance  with 
certain  provisions  is  not  required  until 
September  1,  1998,  or  January  1,  1999. 

EPA  does  not  propose  to  approve  into 
the  SIP  section  (i)  of  Rule  403,  which 
establishes  fees  which  are  enforced 
locally  only,  and  which  are  not  integral 
to  the  rule  requirements. 

As  requested  by  CARB  and 
SCAQMD,''  EPA  proposes  to  approve 
the  following  sections  of  the  "Rule  403 
Implementation  Handbook,"  which  was 
included  as  part  of  the  SIP  revision  and 
which  is  incorporated  by  reference: 

(1)  "Soil  Moisture  Testing 
Methods"— ASTM  Standard  Test 
Method  D  2216  for  Laboratory 
Determination  of  Water  (Moisture) 
Content  of  Soil,  Rock,  and  Soil- 
Aggregate  Mixtures,  and  ASTM 
Standard  Test  Method  1557  for 
Laboratory  Compaction  Characteristics 
of  Soil  Us'ing  Modified  Effort  (56,000  ft- 
Ibf/ft'  (2,700  kN-m/m3)); 

(2)  "Storage  Piles" — Surface-Area 
Calculations  and  ASTM  Standard 
Method  C-136  for  Sieve  Analysis  of 
Fine  and  Coarse  Aggregates; 

(3)  "Best  Available  Control 
Measures"; 

(4)  "Reasonably  Available  Control 
Measures"; 

(5)  "Guidance  for  Large  Operations." 
CARB  and  SCAQMD  did  not  request 

that  EPA  approve  as  part  of  the  SIP  the 
remaining  portion  of  the  Rule  403 
Implementation  Handbook,  which 
includes  copies  of  SCAQMD  rules,  lists 
of  chemical  dust  suppressants,  sample 
recordkeeping,  and  guidance  on 
preparation  of  high  wind  fugitive  dust 
control  plans.  The.se  supplementary 
guidance  materials  do  not  substantively 
affect  control  or  compliance 
requirements  in  Rule  403. 
Consequently,  EPA  is  not  proposing  to 
approve  these  sections  of  the  Handbook. 

"The  SCAQMD  has  indicated  that  any 
future  revisions  to  the  Handbook  that 
affect  the  control  and  compliance 
requirements  of  Rule  403  will  be 
submitted  as  a  SIP  revision  (letters  from 
CARB  and  SCAQMD  referenced  above). 

Although  Rule  403  will  strengthen  the 
SIP,  the  rule  contains  a  deficiency,  in 
allowing  the  SCAQMD  Executive 
Officer  and  CARB  the  discretion  to 
approve  equivalent  test  methods  for 
determining  soil  moisture  content  and 
soil  compaction  characteristics  (Rule 
403,  Table  2.  paragraphs  (la)  and  (lb)). 
This  discretion  could  lead  to  the  use  of 


.Antelope  Valley  Region  in  Los  .Angeles  Countv. 
which  is  now  under  the  jurisdiction  of  the  Antelope 
Vallev  Air  Pollution  Control  District  as  of  July  1. 
1997. 


'The  docket  to  this  rulemaking  contains  letter 
dated  March  27,  1998.  from  Dean  Saito.  CARB,  to 
Dave  Jesson,  USEPA.  transmitting  a  letter  dated 
December  U,  1997,  from  Elaine  Chang,  Director  of 
Planning,  SCAQMD,  to  Dave  [esson,  USEPA. 
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test  methods  not  approved  by  EPA,  and 
could  consequently  result  in 
enforceability  problems.  Thus,  the 
provision  is  not  consistent  with  CAA 
section  172(c)(6),  which  provides  that 
SIP  measures  must  be  enforceable. 
Because  of  this  deficiency,  EPA  cannot 
grant  full  approval  of  Rule  403  under 
section  110(k)(3)  and  part  D.  Also, 
because  the  rule  is  not  composed  of 
separable  parts  that  meet  all  the 
applicable  CAA  requirements,  EPA 
cannot  grant  partial  approval  of  Rule 
403  under  section  110(k)(3).  However, 
EPA  may  grant  a  limited  approval  of 
Rule  403  under  section  110(k)(3)  in  light 
of  EPA's  authority  pursuant  to  section 
301(a)  to  adopt  regulations  necessary  to 
further  air  quality  by  strengthening  the 
SIP. 

At  the  same  time,  EPA  is  also 
proposing  a  limited  disapproval  of  Rule 
403  because  it  contains  the  deficiency 
identified  above.  The  potential 
sanctions  that  might  result  from  this 
disapproval  are  set  forth  in  section  III.B. 
below.  EPA  expects,  however,  that 
future  revisions  to  Rule  403  will  resolve 
this  issue  by  requiring  that  equivalent 
test  methods  receive  EPA  approval. 
When  this  deficiency  is  corrected  and 
submitted  as  a  SIP  revision,  EPA 
intends  to  approve  the  amended  rule 
fully  thus  superseding  the  limited 
disapproval. 

It  should  be  noted  that  Rule  403  has 
been  adopted  by  SCAQMD  and  is 
currently  in  effect.  EPA's  final  limited 
approval/limited  dispproval  action  will 
not  prevent  SCAQMD  or  EPA  from 
enforcing  the  rule. 

There  is  currently  no  version  of 
SCAQMD  Rule  403.1,  Wind 
Entrainment  of  Fugitive  Dust,  in  the  SIP. 
The  submitted  rule  includes  many 
definitions  and  other  regulatory 
elements  similar  or  identical  to  those  in 
Rule  403,  and  Rule  403.1  is  also 
accompanied  by  an  Implementation 
Handbook  specifying  standard  methods 
and  calculations,  and  monitoring  and 
reporting  responsibilities.  Rule  403.1 
contains  the  following  specific 
provisions: 

•  Persons  involved  in  active 
operations  in  the  Coachella  Valley 
Blowsand  Zone  shall  stabilize  man- 
made  deposits  within  24  hours  by 
application  of  water,  chemical  dust 
suppressants,  and/or  installation  of 
wind  breaks. 

•  Persons  involved  in  agricultural 
tilling  or  soil  mulching  shall  cease  such 
activities  when  winds  exceed  25  mph. 

All  provisions  of  Rule  403.1  became 
effective  upon  March  1,  1993. 

As  requested  by  CARE  and  SCAQMD 
in  the  correspondence  previously  cited 
(see  footnote  5).  EPA  proposes  to 


approve  the  following  sections  of  the 
"Rule  403.1  Implementation 
Handbook,"  which  was  included  as  part 
of  the  SIP  revision  and  which  is 
incorporated  by  reference; 

(1)  "Wind  Monitoring" — performance 
standards  for  wind  monitoring 
equipment;  and 

(2)  "Storage  Piles" — Surface- Area 
Calculations  and  ASTM  Standard 
Method  C-136  for  Sieve  Analysis  of 
Fine  and  Coarse  Aggregates. 

CARB  and  SCAQMD  did  not  request 
that  EPA  approve  as  part  of  the  SIP  the 
remaining  portion  of  the  Rule  403.1 
Implementation  Handbook,  which 
includes  copies  of  SCAQMD  rules, 
notification  procedures,  lists  of 
chemical  dust  suppressants,  sample 
recordkeeping,  and  Food  Securities  Act 
fact  sheets.  These  supplementary 
guidance  materials  do  not  substantively 
affect  control  or  compliance 
requirements  in  Rule  403.1. 
Consequently,  EPA  is  not  proposing  to 
approve  these  sections  of  the  Handbook. 

The  SCAQMD  has  indicated  that  any 
future  revisions  to  the  Handbook  that 
affect  the  control  and  compliance 
requirements  of  Rule  403.1  will  be 
submitted  as  a  SIP  revision  (letters  from 
CARB  and  SCAQMD  referenced  above). 

There  is  currently  no  version  of 
SCAQMD  Rule  1186,  PM,o  Emissions 
from  Paved  and  Unpaved  Roads,  and 
Livestock  Operations,  in  the  SIP.  The 
submitted  rule  includes  the  following 
provisions  representing  BACM 
requirements: 

•  Owners/operators  of  paved  public 
roads  shall  remove  visible  roadway 
accumulations  through  street  cleaning 
within  72  hours  following  notification. 

•  Agencies  purchasing,  leasing  or 
contracting  for  street  sweeper 
equipment  for  routine  street  sweepers 
shall  procure  PM-10  efficient 
equipment  after  January  1,  1999. 

•  Owners/operators  of  unpaved 
public  roads  having  greater  than  the 
average  daily  trips  of  all  unpaved  roads 
in  its  jurisdiction  beginning  Januarv'  1, 
1998  and  each  of  the  8  calendar  years 
thereafter  shall  annually 

— pave  at  least  1  mile;  or 

— apply  chemical  stabilization  to  2 

miles;  or 
— take  one  or  more  of  the  following 

actions  on  3  miles: 

•  Install  signage  at  V4  mile  intervals 
prohibiting  speeds  greater  than  15  mph; 

•  Install  speed  bumps  everv  500  feet; 
or 

•  Maintain  the  roadway  to  inhibit 
speeds  greater  than  15  mph. 

•  Owners/operato.-s  of  livestock 
operations  (50  or  more  animals)  shall 
cease  hay  grinding  between  2  and  5  pm 


if  visible  emissions  extend  more  than  50 
feet  from  the  grinding  source,  and  shall 
treat  all  unpaved  access  areas  with 
pavement,  gravel,  or  asphalt  no  later 
than  January  1,  1998. 

SCAQMD  Rule  1 186  also  contains 
contingency  requirements  for  new  or 
widened  paved  roads  with  projected 
average  daily  trips  of  500  or  more, 
involving  curbing,  paving  shoulders, 
and  paving  (or  landscaping  or 
chemically  stabilizing)  medians.  These 
requirements  would  be  triggered  bv  an 
EPA  finding  that  the  area  has  not 
achieved  PM-10  and  PM-10  precursor 
emission  reduction  requirements  at  a 
milestone  reporting  period,  that  the 
region  failed  to  attain  the  PM-10 
NAAQS  by  the  CAA  deadline,  or  that 
the  region  fails  to  maintain  the  PM-10 
NAAQS. 

Rule  1186  has  several  exemption 
provisions  and  allows  for  submission  of 
alternative  compliance  plans  for 
approval  by  the  SCAQMD  Executive 
Officer  and  USEPA. 

The  February  16.  1995.  SIP  submittal 
for  the  Coachella  Valley  area  includes 
the  following  local  fugitive  dust 
ordinances:  City  of  Cathedral  City 
Ordinance  No.  377  (2/18/93).  City  of 
Coachella  Ordinance  No.  715  (10/6/93). 
City  of  Desert  Hot  Springs  Ordinance 
No!  93-2  (5/18/93),  City  of  Indian  Wells 
Ordinance  No.  313  (2/4/93).  City  of 
Indio  Ordinance  No.  1138  (3/17/93). 
City  of  La  Quinta  Ordinance  No.  219 
(12/15/92),  City  of  Palm  Desert 
Ordinance  No.  701  (1/14/93).  City  of 
Palm  Springs  Ordinance  No.  1439  (4/21/ 
93),  City  of  Rancho  Mirage  Ordinance 
No.  575  (8/5/93).  and  County  of 
Riverside  Ordinance  No.  742  (1/4/94). 

These  ordinances  are  based  on  a 
model  fugitive  dust  control  ordinance 
developed  by  the  Coachella  Valley 
Association  of  Governments,  local 
governments,  and  the  SCAQMD.  The 
ordinances  typically  require:  (1)  dust 
control  plans  for  each  construction 
project  needing  a  grading  permit;  (2) 
plans  to  pave  or  chemically  treat 
unpaved  surfaces  if  daily  vehicle  trips 
exceed  150;  (3)  imposition  of  15  mph 
speed  limits  for  unpaved  surfaces  if 
daily  vehicle  trips  do  not  exceed  150; 
(4)  paving  or  chemical  treatment  of 
unpaved  parking  lots;  and  (5)  actions  to 
discourage  use  of  unimproved  property 
by  off-highway  vehicles. 

The  ordinances  are  exemplars' 
approaches  by  local  governments  to 
establish  reasonable  controls  on  dust 
emissions.  Successful  implementation 
of  the  ordinances  by  the  involved 
agencies  and  members  of  the  public  has 
been  instrumental  in  bringing  the 
Coachella  Valley  area  into  attainment  of 
the  PM-10  NAAQS. 
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San  Diego  Countv  Air  Pollution  Control 
District 

On  December  t.  1984.  EP.A  approved 
into  the  SIP  a  version  of  Rule  52. 
Particulate  Matter,  that  had  been 
adopted  by  the  SDCAPCD  on  September 

21.  iqH3.and  submitted  bv  CARB  on 
Man.h  14.  1984.  On  January  22.  1997. 
the  SDCAPCD  adopted  an  amendment 
to  Rule  52,  which  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  .All  sources  subject  to  Rule  54  must 
complv  with  the  uncorrected  particulate 
concentration  (grain  loading)  standard 
of  U.  10  grain  per  dry  standard  cubic  foot 
of  gas; 

•  Asphalt  plants  are  e.xempted  until 
lulv  1.  1998.  provided  the  plants  are  in 
compliance  with  Rule  ,54:  and 

•  Equipment  not  required  to  obtain 
an  Authority  to  Construct.  Permit  to 
Operate  or  Registration  are  exempted. 

On  July  6,  1982.  EPA  approved  into 
the  SIP  a  version  of  Rule  53,  Specific 
Contaminants,  that  had  been  adopted  by 
the  SDCAPCD  on  November  25,  1981. 
and  submitted  on  March  1.  1982.  On 
January  22.  1997,  the  SDCAPCD 
adopted  an  amendment  to  Rule  53, 
which  retitles  the  rule  Specific  Air 
Contaminants,  and  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  .-Ml  sources  subject  to  Rule  54  are 
exempted  from  the  particulate 
concentration  (grain  loading)  standards 
of  0.10  grain  per  dry  standard  cubic  foot 
of  gas  standardized  to  12  percent  of 
carbon  dioxide,  and  0.30  grain  from 
incinerators  with  a  rated  capac:ity  of  100 
pounds  per  hour  or  less; 

•  Equipment  operating  on  liquid  fuel 
with  a  maximum  heat  input  rating  of  10 
million  Btu  per  hour  or  less  are 
e:-.empted; 

•  Equipment  operating  on  gaseous 
fuel  with  a  maximum  heat  input  rating 
of  50  million  Btu  per  hour  or  less  are 
exempted:  and 

•  Equipment  not  required  to  obtain 
an  Authority  to  Construct.  Permit  to 
Operate  or  Registration  are  exempted. 

On  September  22,  1972,  and  August 
31,  1978,  EPA  approved  into  the  SIP 
versions  of  Rule  54,  Dust  and  Fumes. 
that  had  been  adopted  by  the  SDCAPCD 
and  submitted  by  CARB  on  June  30, 
1972,  and  October  13,  1977.  On  January 

22,  1997.  the  SDCAPCD  adopted  an 
amendment  to  Rule  54.  which  makes 
minor  clarifications  and  includes  the 
following  significant  changes  from  the 
current  SIP; 

•  Process  weight  table  emission  limits 
less  than  1.0  pounds  per  hour  are 
deleted; 


•  Equipment  not  required  to  obtain 
an  Authority  to  Construct.  Permit  to 
Operate  or  Registration  are  exempted. 

•  Operations  comprised  exclusively 
of  a  combustion  process  where  liquid 
fuels,  gaseous  fuels,  and  corresponding 
combustion  air  are  introduced  are 
exempted. 

Kern  County  Air  Pollution  Control 
District 

On  May  3.  1984,  EPA  approved  into 
the  SIP  a  version  of  Rule  405, 
Particulate  Matter  that  had  been 
adopted  by  KCAPCD  on  July  18.  1983. 
and  submitted  by  CARB  on  August  30, 
1983.  On  May  1,'  1997.  the  KCAPCD 
adopted  an  amendment  to  Rule  405. 
which  makes  minor  clarifications  to  this 
R,-\CT  rule  and  the  following  significant 
changes  from  the  current  SIP: 

•  Process  weight  table  for  the  San 
Joaquin  Valley  air  basin  is  deleted,  since 
this  portion  of  Kern  County  is  no  longer 
under  the  jurisdiction  of  KCAPCD: 

•  An  exemption  applicable  to  a  1983 
project  is  deleted. 

B.  EPA  Action 

EPA  has  evaluated  the  submitted 
rules  and  ordinances  and  has 
determined  that  they  are  consistent  with 
the  CAA  and  EPA  regulations,  except 
for  the  director's  discretion  provision's 
of  SCAQMD  Rule  403,  discussed  above. 
The  rules  and  ordinances  clarify  and 
strengthen  the  existing  SIP. 
Furthermore,  the  SCAQMD  rules  and 
Coachella  ordinances  reflect  applicable 
R.-\CM  and  BACM  requirements  and  the 
amended  KCAPCD  rule  reflects 
applicable  R.ACT  requirements. 
Therefore,  SCAQMD  new  Rules  403.1 
and  1186;  Coachella  Valley  ordinances; 
SDCAPCD  amendments  to  Rules  52,  53, 
and  54;  and  KCAPCD  amendments  to 
Rule  405  are  being  proposed  for 
approval  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  Part  D. 

As  mentioned  in  section  III. A.,  EPA 
proposes  a  limited  approval  of 
SCAQMD  Rule  403  under  CAA  sections 
110(k)(3)  and  301(a),  and  a  limited 
disapproval  of  Rule  403,  because  the 
rule  contains  enforceability  deficiencies 
inconsistent  with  CAA  section  172(c)(6). 
Under  CAA  section  179(a)(2),  if  EPA 
disapproves  a  submission  under  section 
1 10(k)  for  an  area  designated  as 
nonattainment,  based  on  the 
submission's  failure  to  meet  CAA 
requirements,  EPA  must  apply  one  of 
the  sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  highway 
funding  and  offsets.  The  18  month 


period  referred  to  in  section  179(a)  will 
begin  on  the  effective  date  of  EPA's  final 
limited  disapproval. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-  66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary'  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
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EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Executive  Order  13045 

This  proposed  rule  is  not  subject  to 
E.O.  13045,  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,  because  it  is  not 
an  "economically  significant"  action 
under  E.O.  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
dioxide. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  July  31.  1998. 
Felicia  Marcus, 

Regional  Administrator,  Region  IX. 

|FR  Doc.  98-21527  Filed  8-10-98:  8:45  ami 

BILUNG  CODE  fi560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[FRL-6137-1] 
RIN:  2060-AI07 

Protection  of  Stratospheric  Ozone: 
Halon  Recycling  and  Recovery 
Equipment  Certification 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed 

determination. 

SUMMARY:  Through  this  action  EPA  is 
proposing  a  determination  that  it  is 
neither  necessary  nor  appropriate  under 
.section  608(a)(2)'of  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  "Act")  to 
issue  a  proposed  rule  requiring  the 


certification  of  recycling  and  recovery 
equipment  for  halons;  and  further,  that 
it  is  neither  necessarv  nor  appropriate 
under  section  608(a)(2)  of  the  CAA  to 
require  that  halons  be  removed  only 
through  the  use  of  certified  equipment. 
This  proposed  determination  is  also 
being  issued,  pursuant  to  a  consent 
decree,  as  a  direct  final  determination  in 
the  final  rules  section  of  todav's  Federal 
Register.  A  detailed  discussion  of  the 
reasoning  for  this  proposed 
determination  is  set  forth  in  the  direct 
final  determination  and  the 
accompanying  study  referred  to  therein. 
If  no  relevant  adverse  comment  is 
timely  received,  no  further  action  will 
be  taken  with  respect  to  this  proposal 
and  the  direct  final  determination  will 
become  final  on  the  date  provided  in 
that  action. 

DATES:  Comments  on  this  proposed 
determination  must  be  received  by 
September  10,  1998. 
ADDRESSES:  Comments  on  this  proposed 
determination  should  be  sent  to  Docket 
No.  A-98-37.  U.S.  Environmental 
Protection  Agency,  OAR  Docket  and 
Information  Center,  Room  M-1500,  Mail 
Code  6102,  401  M  Street,  S.W.. 
Washington.  D.C.  20460.  The  docket 
may  be  inspected  from  8:00  a.m.  until 
5:30  p.m.,  weekdays.  The  docket  phone 
number  is  (202)  260-7548,  and  the  fax 
number  is  (202)  260-^400.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials.  A  second  copy  of  any 
comments  should  also  be  sent  to  Lisa 
Chang,  U.S.  Environmental  Protection 
Agency,  Stratospheric  Protection 
Division,  401  M  Street,  S.W.,  Mail  Code 
6205J,  Washington,  D.C.  20460  if  by 
mail,  or  at  501  3rd  Street,  N.W.,  Room 
267,  Washington,  D.C.  20001  if 
comments  are  sent  by  courier  delivery. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Chang  at  (202)  564-9742  or  fax  (202) 
565-1096.  U.S.  Environmental 
Protection  Agency.  Stratospheric 
Protection  Division,  Mail  Code  6205J, 
401  M  Street.  S.W.,  Washington,  D.C. 
20460. 

SUPPLEMENTARY  INFORMATION:  If  no 
relevant  adverse  comment  is  timely 
received,  no  further  activity  is 
contemplated  in  relation  to  this 
proposed  determination  and  the  direct 
final  determination  in  the  final  rules 
section  of  today's  Federal  Register  will 
be  final  and  become  effective  in 
accordance  with  the  information 
discussed  in  that  action.  If  relevant 
adverse  comment  is  timely  received,  the 
direct  final  determination  will  be 
withdrawn  and  all  public  comments 
will  be  addressed  in  a  subsequent  final 
determination.  The  Agency  will  not 
institute  a  second  comment  period  on 


this  proposed  determination;  therefore, 
any  parties  interested  in  commenting 
should  do  so  during  this  comment 
period. 

For  more  detailed  information  and  the 
rationale  supporing  this  proposed 
determination,  the  reader  should  review 
the  information  provided  m  the  direct 
final  determination  in  the  final  rules 
section  of  todays  Federal  Register. 

I.  Administrative  Requirements 

.4.  Executive  Order  12866 

Executive  Order  12866  (58  FR  51735. 
October  4.  1993)  provides  for 
interagency  review  of  "significant 
regulatory  actions."  It  has  been 
determined  by  the  Office  of 
Management  and  Budget  (OMB)  and 
EPA  that  this  action — which  is  a 
proposed  determination  that  requiring 
the  certification  of  equipment  used  in 
halon  recovery  and  recycling,  and 
requiring  that  halons  be  removed  from 
halon-containing  equipment  only 
through  use  of  certified  recovery  and 
recycling  equipment,  is  not  necessarv  or 
appropriate — is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review  under  the 
Executive  Order. 

B.  Regulator}-  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601-602.  requires  that  Federal 
agencies,  when  developing  regulations, 
consider  the  potential  impact  of  those 
regulations  on  small  entities.  Because 
this  action  is  a  proposed  determination 
that  requiring  the  certification  of 
equipment  used  in  halon  recovery  and 
recycling,  and  requiring  that  halons  be 
removed  from  halon-containing 
equipment  only  through  use  of  certified 
reco\ery  and  recycling  equipment,  is 
not  necessary  or  appropriate,  the 
Regulatory  Flexibility  Act  does  not 
apply.  By  its  nature,  this  action  will  not 
have  an  adverse  effect  on  the  regulated 
community,  including  small  entities. 

C.  Paperwork  Reduction  Act 

This  action  does  not  add  anv  new 
requirements  or  inc:rease  burdens  under 
the  provisions  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 

D  L'nfunded  Mnndntes  Rt'farrn  Act 

It  has  been  determined  that  this  action 
does  not  contain  a  Feder.:il  mandate  that 
may  result  in  expenditu.-ns  of  SlOO 
million  or  more  for  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector,  in  any  one  year. 
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E.  Executive  Order  13045— Children's 
Health 

Executive  Order  1,3045:  "Protection  of 
Children  from  Environmental  Health 
Risk  and  Safety  Risk"  (62  PR  19885, 
April  23.  1997)  applies  to  any  rule  that 
(1)  IS  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  action  is  not  subject  to  E.O. 
13045  because  it  is  not  a  rule  and  is  not 
likely  to  result  in  a  rule. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control.  Chemicals, 
Reporting  and  recordkeeping 
requirements.  Stratospheric  ozone  layer. 

Dated;  luiy  31.  1998. 
Carol  M  Browner, 
Administrator. 
|FR  Doc.  98-21.526  Filed  8-10-98;  8:45  am) 

8ILUNG  CODE  8660-6&-P 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101^7 

RIN:  3090-AG60 

Utilization  and  Disposal  of  Real 
Property 

AGENCY:  General  Services 
Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  General  Services 
Administration  proposes  to  amend  the 
public  benefit  conveyance  regulations 
for  utilization  and  disposal  of  real 
property  to  update  the  regulations  and 
to  include  implementation  regulations 
for  new  laws.  The  new  regulations 
incorporate  the  public  benefit 
conveyance  of  excess  Federal 
Government  real  property  for  housing, 
law  enforcement,  and  emergency 
management  purposes.  The  laws  that 
this  proposed  regulation  implements  are 
Pub.  L.  105-50,  Pub.  L.  105-119  Sec. 
118,  Pub.  L.  98-181,  97  Stat.  1175,  and 
Federal  Property  and  Administrative 
Services  Act  amendments  to  203(k). 


DATES:  Submit  comments  on  or  before 
October  13.  1998. 
ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to  the 
General  Services  Administration,  Office 
of  Governmentwide  Policy,  Real 
Propertv  Policv  Division  (MPR),  1800  F 
Street,  NVV.  Washington,  DC  20405; 
Attention:  Carol  Braegelmann. 
Comments  can  also  be  submitted  via 
electronic  mail  (E-mail)  to 
Carol.Braegelmann@gsa.gov.  Any 
attached  files  must  be  in  Microsoft 
Word  97  or  Microsoft  Word  6.0. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Braegelmann,  202-208-3992. 
SUPPLEMENTARY  INFORMATION:  The 
Cjeneral  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
significant  regulatory  action  for  the 
purposes  of  Executive  Order  12866. 
This  rule  is  not  required  to  be  published 
in  the  Federal  Register  for  notice  and 
comment.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply.  The 
Paperwork  Reduction  Act  does  not 
apply  to  this  action  because  the 
proposed  changes  to  the  Federal 
Property  Management  Regulations  do 
not  impose  reporting,  record  keeping  or 
information  collection  requirements 
which  require  the  approval  of  the  Office 
of  Management  and  Budget. 

List  of  Subjects  in  41  CFR  Part  101-47 

Government  property  management. 
Surplus  Government  property. 

For  the  reasons  stated  in  the 
preamble,  it  is  proposed  that  41  CFR 
Part  101-47  be  amended  as  set  forth 
below: 

PART  101-47— UTILIZATION  AND 
DISPOSAL  OF  REAL  PROPERTY 

1.  The  authority  citation  for  Part  101- 
47  continues  to  read  as  follows; 

Authority:  40  U.S.C.  486(c). 

§  1 01  -47. 1 03-4    [Removed  and  reserved] 

2.  Section  101-47.103-4  is  removed 
and  reserved. 

3.  Section  101-47.203-5  is  amended 
by  revising  paragraphs  (b)  and  (c)  to 
read  as  follows: 


§101-47.203-6 
property. 


Screening  of  excess  real 


(b)  Notices  of  availability  for 
information  of  the  Secretary  of  Health 
and  Human  Services  and  the  Secretary 
of  Education  in  connection  with  the 
exercise  of  the  authority  vested  under 
the  provisions  of  section  203(k)(l)  of  the 
Act;  the  Secretary  of  the  Interior  in 
connection  with  provisions  in  16  U.S.C. 
667b  through  d,  the  exercise  of  the 
authority  vested  under  the  provisions  of 


section  203(k)(2)  of  the  Act,  or  a 
determination  under  the  provisions  of 
section  203(k)(3)  of  the  Act;  and  the 
Secretary  of  Housing  and  Urban 
Development  in  connection  with  the 
exercise  of  the  authority  vested  under 
the  provisions  of  section  203(k)(6)  of  the 
Act  will  be  sent  to  the  offices  designated 
by  those  officials  to  serve  the  areas  in 
which  the  properties  are  located. 
Similar  notices  of  availability  for 
information  of  the  Attorney  General  and 
the  Director  of  the  Federal  Emergency 
Management  Agency  in  connection  with 
a  possible  determination  under  the 
provisions  of  section  203(p)(l)  of  the 
Act,  and  for  information  of  the  Secretary 
of  Transportation  in  connection  with 
the  e.xercise  of  the  authority  vested 
under  the  provisions  of  section  203(q)  of 
the  Act,  will  be  respectively  sent  to  the 
Office  of  Justice  Programs,  Department 
of  Justice;  the  Federal  Emergency 
Management  Agency;  and  the  Maritime 
Administration,  Department  of 
Transportation. 

(c)  The  Departments  of  Health  and 
Human  Services,  Education,  Interior, 
Housing  and  Urban  Development, 
Justice,  and  Transportation,  and  the 
Federal  Emergency  Management  Agency 
shall  not  attempt  to  interest  a  local 
applicant  in  a  property  until  it  is 
determined  surplus,  except  with  the 
prior  consent  of  GSA  on  a  case-by-case 
basis  or  as  otherwise  agreed  upon. 
When  such  consent  is  obtained,  the 
local  applicant  shall  be  informed  that 
consideration  of  the  application  is 
conditional  upon  the  property  being 
determined  surplus  to  Federal 
requirements  and  made  available  for  the 
purposes  of  the  application.  However, 
these  Federal  agencies  are  encouraged  to 
advise  the  appropriate  GSA  regional 
office  of  those  excess  properties  which 
are  suitable  for  their  programs. 
***** 

4.  Section  §  101-47.204-1  is  amended 
by  revising  the  first  sentence  in 
paragraph  (a),  and  paragraphs  (b)  and  (c) 
to  read  as  follows: 

§101-47.204-1    Reported  property. 

***** 

(a)  The  holding  agency,  the  Secretary 
of  Health  and  Human  Services,  the 
Secretary  of  Education,  the  Secretary  of 
the  Interior,  the  Secretary  of  Housing 
and  Urban  Development,  the  Attorney 
General,  the  Director  of  the  Federal 
Emergency  Management  Agency,  and 
the  Secretary  of  Transportation  will  be 
notified  of  the  date  upon  which 
determination  as  surplus  becomes 
effective.   *   •   • 

fb)  The  notices  to  the  Secretary  of 
Health  and  Human  Services,  the 
Secretary  of  Education,  the  Secretary  of 
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the  Interior,  the  Secretary  of  Housing 
and  Urban  Development,  and  the 
Secretary  of  Energy  will  be  sent  to  the 
offices  designated  by  them  to  serve  the 
area  in  which  the  property  is  located. 
The  notices  to  the  Attorney  General  will 
be  sent  to  the  Office  of  Justice  Programs. 
Department  of  Justice.  The  notices  to  the 
Director  of  the  Federal  Emergency 
Management  Agency  will  be  sent  to  the 
Federal  Emergency  Management 
Agency.  The  notices  to  the  Secretary  of 
Transportation  will  be  sent  to  the 
Federal  Aviation  Administration,  the 
Federal  Highway  Administration,  and 
the  Maritime  Administration.  The 
notices  to  the  Federal  agencies  having  a 
requirement  pursuant  to  section  218  of 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
of  1970  will  be  sent  to  the  office  making 
the  request  unless  another  office  is 
designated. 

(c)  With  regard  to  surplus  property 
which  GSA  predetermines  will  not  be 
available  for  disposal  under  any  of  the 
statutes  cited  in  §  101-47.4905,  or 
whenever  the  holding  agency  has 
requested  reimbursement  of  the  net 
proceeds  of  disposition  pursuant  to 
section  204(c)  of  the  Act,  the  notice  to 
the  affected  Federal  agencies  will 
contain  advice  of  such  determination  or 
request  for  reimbursement.  The  affected 
Federal  agencies  shall  not  screen  for 
potential  applicants  for  such  property. 

5.  Section  §  101-47.303-2  is  amended 
by  revising  paragraphs  (e),  (f).  and  (g)  to 
read  as  follows: 


§101-47.303-2 
agencies. 


Disposals  to  public 


(e)  In  the  case  of  property  which  may 
be  made  available  for  assignment  to  the 
Secretary  of  Health  and  Human  Services 
(HHS),  the  Secretary  of  Education  (ED), 
the  Secretary  of  the  Interior  (DOI),  or  the 
Secretary  of  Housing  and  Urban 
Development  (HUD)  for  disposal  under 
sections  203(k)(l),  (2),  or  (6)  of  the  Act: 

(1)  The  disposal  agency  shall  inform 
the  appropriate  offices  of  HHS,  ED,  NPS, 
or  HUD  3  workdays  in  advance  of  the 
date  the  notice  will  be  given  to  public 
agencies,  to  permit  similar  notice  to  be 
given  simultaneously  by  HHS,  ED,  NPS, 
or  HUD  to  additional  interested  public 
bodies  and/or  nonprofit  institutions. 

(2)  The  disposal  agency  shall  furnish 
the  Federal  agencies  with  a  copy  of  the 
postdated  transmittal  letter  addressed  to 
each  public  agency,  copies  (not  to 
exceed  25)  of  the  postdated  notice,  and 

a  copy  of  the  holding  agency's  Report  of 
Excess  Real  Property  (Standard  Form 
118,  with  accompanying  schedules). 
(3]  As  of  the  date  of  the  transmittal 
letter  and  notice  to  public  agencies,  the 


affected  Federal  agencies  may  proceed 
with  their  screening  functions  for  anv 
potential  applicants  and  thereafter  mav 
make  their  determinations  of  need  and 
receive  applications. 

(f)  If  the  disposal  agency  is  not 
informed  within  the  20-calendar  dav 
period  provided  in  the  notice  of  the 
desire  of  a  public  agency  to  acquire  the 
property  under  the  provisions  of  the 
statutes  listed  in  §  101—47.4905,  or  is 
not  notified  by  ED  or  HHS  of  a  potential 
educational  or  public  health  use.  or  is 
not  notified  by  the  DOI  of  a  potential 
park  or  recreation,  historic  monument, 
or  wildlife  con.servation  use,  or  is  not 
notified  by  the  HUD  of  a  potential  self- 
help  housing  or  housing  assistance 
requirement,  or  is  not  notified  bv  the 
Department  of  Justice  of  a  potential 
correctional  facilities  or  law 
enforcement  use,  or  is  not  notified  by 
the  Federal  Emergency  Management 
Agency  of  a  potential  emergency 
management  response  use;  or  is  not 
notified  by  the  Department  of 
Transportation  of  a  potential  port 
facility  or  public  airport  use,  it  shall  be 
assumed  that  no  public  agency  or 
otherwise  eligible  organization  desires 
to  procure  the  property.  (The 
requirements  of  this  §  101-47.303-2(0 
shall  not  apply  to  the  procedures^ for 
making  Federal  surplus  real  prop'erty 
available  to  assist  the  homeless  in 
accordance  with  Section  501  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act,  as  amended  (42  U.S.C. 
11411).) 

(g)  The  disposal  agency  shall 
promptly  review  each  response  of  a 
public  agency  to  the  notice  given 
pursuant  to  paragraph  (b)  of  this  section. 
The  disposal  agency  shall  determine 
what  constitutes  a  reasonable  period  of 
time  to  allow  the  public  agency  to 
develop  and  submit  a  formal  application 
for  the  property  or  its  comments  as  to 
the  compatibility  of  the  disposal  with  its 
development  plans  and  programs.  When 
making  such  determination,  the 
disposal  agency  shall  give  consideration 
to  the  potential  suitability  of  the 
property  for  the  use  proposed,  the 
length  of  time  the  public  agency  has 
stated  it  will  require  for  its  action,  the 
protection  and  maintenance  costs  to  the 
Government  during  such  length  of  time, 
and  any  other  relevant  facts  and 
circumstances.  The  disposal  agency 
shall  coordinate  such  review  and 
determination  with  the  proper  office  of 
any  interested  Federal  agencies  listed 
below: 

(1)  National  Park  Service,  Department 
of  the  Interior; 

(2)  Department  of  Health  and  Human 
Services; 

(3)  Department  of  Education; 


(4)  Department  of  Housing  and  Urban 
Development; 

(5)  Federal  Aviation  .administration. 
Department  of  Transportation: 

(6)  Fish  and  Wildlife  Service, 
Department  of  the  Interior: 

(7)  Federal  Highway  -Administration, 
Department  of  T.'-ansportation; 

(8)  Office  of  Justice  Programs, 
Department  of  Justice; 

(9)  Federal  Emergency  Management 
.Agency;  and 

(10)  Maritime  .Administration, 
Department  of  Transportation. 

*         •         *         *         • 

§  101-47.308-5    [Removed  and  reserved] 

6.  Section  101-47.308-5  iS  removed 
and  reserved 

7.  Section  ?>  101-47.308-6  is  revised 
to  read  as  follows: 

§  101-47.308-6    Property  for  providing  selt- 
help  housing  or  housing  assistance. 

(a)  The  head  of  the  disposal  agencv, 
or  his/her  designee,  is  authorized,  at 
his.'her  discretion  to  assign  to  the 
Secretary  of  the  Department  of  Housing 
and  Urban  Development  (HLT))  for 
disposal  under  section  203(k)(6)  of  the 
Act  such  surplus  real  property, 
including  buildings,  fixtures,  and 
equipment  situated  thereon,  as  is 
recommended  by  the  Secretarv  as  being 
needed  for  providing  self-help  housing 
or  housing  assistance  for  low-income 
individuals  or  families 

(b)  With  respect  to  real  property  and 
related  personal  property  which  mav  be 
made  available  for  assignment  to  HUD 
for  disposal  under  §  203(k)(6)  of  the  Act 
for  self-help  housing  or  housing 
assistance  purposes,  the  disposal  agency 
shall  notify  eligible  public  agencies,  in 
accordance  with  the  provisions  of 

§  101^7.303-2.  that  such  property  has 
been  determined  to  be  surplus.  Such 
notice  to  eligible  public  agencies  shall 
state  that  any  planning  for  self-help 
housing  or  housing  assistance  use 
involved  in  the  development  of  the 
comprehensive  and  coordinated  plan  of 
use  and  procurement  for  the  property 
must  be  coordinated  with  HUD  and  that 
an  application  form  for  such  use  of  the 
property  and  instructions  for  the 
preparation  and  submission  of  an 
application  may  be  obtained  from  HUD. 
The  requirement  for  self-help  housing  or 
housing  assistance  use  of  the  property 
by  an  eligible  public  agency  will  be 
contingent  upon  the  disposal  agency's 
approval  under  paragraph  (i)  of  this 
section,  of  a  recommendation  for 
assignment  of  Federal  surplus  real 
property  received  from  HIT)  and  anv 
subsequent  transfer  sha.l  be  subject  to 
the  di.sapproval  of  the  head  of  the 
disposal  agency  as  stipulated  under 
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section  203(k)(6)(B)  of  the  Act  and 
referenced  in  paragraph  (j)  of  this 
section. 

(c)  With  respect  to  surplus  real 
property  and  related  personal  property 
which  may  be  made  available  for 
assignment  to  HUD  for  disposal  under 
§  203(k)(6)  of  the  Act  for  self-help 
housing  or  housing  assistance  purposes 
to  nonprofit  organizations  that  exist  for 
the  primary  purpose  of  pro%iding 
housing  or  housing  assistance  for  low- 
income  individuals  or  families,  HUD 
may  notify  such  eligible  nonprofit 
organizations,  in  accordance  with  the 
provisions  of  §  101-47. ,303-2(e),  that 
such  property  has  been  determined  to 
be  surplus.  Any  such  notice  to  eligible 
nonprofit  organizations  shall  state  that 
any  requirement  for  housing  or  housing 
assistance  use  of  the  property  should  be 
coordinated  with  the  public  agency 
declaring  to  the  disposal  agency  an 
intent  to  develop  and  submit  a 
comprehensive  and  coordinated  plan  of 
use  and  procurement  for  the  property. 
The  requirement  for  self-help  housing  or 
housing  assistance  use  of  the  property 
by  an  eligible  nonprofit  organization 
will  be  contingent  upon  the  disposal 
agency's  approval,  under  paragraph  (i) 
of  this  section,  of  an  assignment 
recommendation  received  from  HUD, 
and  any  subsequent  transfer  shall  be 
subject  to  the  disapproval  of  the  head  of 
the  disposal  agency  as  stipulated  under 
section  203(k)(6)(B)  of  the  Act  and 
referenced  in  paragraph  (j)  of  this 
section. 

(d)  HUD  shall  notify  the  disposal 
agency  within  20-calendar  days  after  the 
date  of  the  notice  of  determination  of 
surplus  if  it  has  an  eligible  applicant 
interested  in  acquiring  the  property. 
Whenever  HUD  has  notified  the 
disposal  agency  within  the  20-calendar 
day  period  of  a  potential  self-help 
housing  or  housing  assistance 
requirement  for  the  property,  HUD  shall 
submit  to  the  disposal  agency  within  25- 
calendar  days  after  the  expiration  of  the 
20-calendar  day  period,  a 
recommendation  for  assignment  of  the 
property,  or  shall  inform  the  disposal 
agency,  within  the  25-calendar  dav 
period,  that  a  recommendation  will  not 
be  made  for  assignment  of  the  property. 

(e)  Whenever  an  eligible  public 
agency  has  submitted  a  plan  of  use  for 
property  for  a  self-help  housing  or 
housing  assistance  requirement,  in 
accordance  with  the  provisions  of 

§  101-47.303-2,  the  disposal  agency 
shall  transmit  two  copies  of  the  plan  to 
the  regional  office  of  HUD.  HUD  shall 
submit  to  the  disposal  agency,  within 
25-calendar  days  after  the  date  the  plan 
is  transmitted,  a  recommendation  for 
assignment  of  the  property  to  the 


Secretary  of  HUD,  or  shall  inform  the 
disposal  agency,  within  the  25-calendar 
day  period,  that  a  recommendation  will 
not  be  made  for  assignment  of  the 
property  to  HUD. 

(f)  Any  assignment  recommendation 
submitted  to  the  disposal  agency  by 
HUD  shall  set  forth  complete 
information  concerning  the  self-help 
housing  or  housing  assistance  use, 
including: 

(1)  Identification  of  the  property; 

(2)  Name  of  the  applicant  and  the  size 
and  nature  of  its  program; 

(3)  Specific  use  planned; 

(4)  Intended  public  benefit  allowance; 
and 

(5)  Estimate  of  the  value  upon  which 
such  proposed  allowance  is  based;  and 

(6)  If  the  acreage  or  value  of  the 
property  exceeds  the  standards    . 
established  by  the  Secretary,  an 
explanation  therefor. 

Note  to  paragraph  (f):  HUD  shall  furnish 
to  the  holding  agency  a  copy  of  the 
recommendation,  unless  the  holding  agency 
is  also  the  disposal  agency. 

(g)  Holding  agencies  shall  cooperate 
to  the  fullest  extent  possible  with 
representatives  of  HUD  in  their 
inspection  of  such  property  and  in 
furnishing  information  relating  thereto. 

(h)  In  the  absence  of  an  assignment 
recommendation  from  HUD  submitted 
pursuant  to  §  10 1-4 7. 308-4 (d)  or  (e), 
and  received  within  the  25-calendar  day 
time  limit  specified  therein,  the  disposal 
agency  shall  proceed  with  other 
disposal  action. 

(i)  If,  after  considering  other  uses  for 
the  property,  the  disposal  agency 
approves  the  assignment 
recommendation  from  HUD,  it  shall 
assign  the  property  by  letter  or  other 
document  to  the  Secretary  of  HUD.  If 
the  recommendation  is  disapproved,  the 
disposal  agency  shall  likewise  notify  the 
Secretary  of  HUD.  The  disposal  agency 
shall  furnish  to  the  holding  agency  a 
copy  of  the  assignment,  unless  the 
holding  agency  is  also  the  disposal 
agency. 

(j)  Subsequent  to  the  receipt  of  the 
disposal  agency's  letter  of  assignment, 
HUD  shall  furnish  to  the  disposal 
agency  a  Notice  of  Proposed  Transfer  in 
accordance  with  section  203(k){6){B)  of 
the  Act.  If  the  disposal  agency  has  not 
disapproved  the  proposed  transfer 
within  30-calendar  days  of  the  receipt  of 
the  Notice  of  Proposed  Transfer.  HUD 
mav  proceed  with  the  transfer. 

(k)  HUD  shall  furnish  the  Notice  of 
Proposed  Transfer  within  35-calendar 
days  after  the  disposal  agency's  letter  of 
assignment  and  shall  prepare  the 
transfer  documents  and  take  all 
necessary  actions  to  accomplish  the 


transfer  within  15-calendar  days  after 
the  expiration  of  the  30-calendar  day 
period  provided  for  the  disposal  agency 
to  consider  the  notice.  HUD  shall 
furnish  the  disposal  agency  two 
conformed  copies  of  deeds,  leases  or 
other  instruments  conveying  the 
property  under  section  203(k)(6)  of  the 
Act  and  all  related  documents 
containing  restrictions  or  conditions 
regulating  the  future  use,  maintenance 
or  transfer  of  the  property. 

(1)  HUD  has  the  responsibility  for 
enforcing  compliance  with  the  terms 
and  conditions  of  transfer;  for  the 
reformation,  correction,  or  amendment 
of  any  transfer  instrument;  for  the 
granting  of  releases;  and  for  the  taking 
of  any  necessary  actions  for  recapturing 
such  property  in  accordance  with  the 
provisions  of  section  203(k)(4)  of  the 
Act.  HUD  maintains  the  same 
responsibility  for  properties  previously 
conveyed  under  section  414(a)  of  the 
1969  HUD  Act.  Any  such  action  shall  be 
subject  to  the  disapproval  of  the  head  of 
the  disposal  agency.  Notice  to  the  head 
of  the  disposal  agency  by  HUD  of  any 
action  proposed  to  be  taken  shall 
identify  the  property  affected,  set  forth 
in  detail  the  proposed  action,  and  state 
the  reasons  therefor. 

(m)  If  any  property  previously 
conveyed  under  section  414(a)  of  the 
1969  HUD  Act,  as  amended,  to  an  entity 
other  than  a  public  body  is  used  for  any 
purpose  other  than  the  purpose  for 
which  it  was  sold  or  leased  within  a 
period  of  30  years  of  the  conveyance,  it 
shall  revert  to  the  United  States  (or,  in 
the  case  of  leased  property,  the  lease 
shall  terminate)  unless  the  appropriate 
Secretary  (HUD  or  the  Secretary  of 
Agriculture  (USDA))  and  the 
Administrator  of  General  Services,  after 
the  expiration  of  the  first  20  years  of 
such  period,  approve  the  use  of  the 
property  for  such  other  purpose. 

(n)  In  each  case  of  repossession  under 
a  terminated  lease  or  reversion  of  title 
by  reason  of  noncompliance  with  the 
terms  or  conditions  of  sale  or  other 
cause,  HUD  (or  USDA  for  property 
conveyed  through  the  former  Farmers 
Home  Administration  program  under 
section  414(a)  of  the  1969  HUD  Act) 
shall,  at  or  prior  to  such  repossession  or 
reversion  of  title,  provide  the 
appropriate  GSA  regional  office  with  an 
accurate  description  of  the  real  and 
related  personal  property  involved. 
Standard  Form  118,  Report  of  Excess 
Real  Property,  and  the  appropriate 
schedules  shall  be  used  for  this  purpose. 
Upon  receipt  of  advice  from  HUD  (or 
USDA)  that  such  property  has  been 
repossessed  or  title  has  reverted,  GSA 
will  act  upon  the  Standard  Form  118. 
The  grantee  shall  be  required  to  provide 
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protection  and  maintenance  for  the 
property  until  such  time  as  the  title 
reverts  to  the  Federal  Government, 
including  the  period  of  any  notice  of 
intent  to  revert.  Such  protection  and 
maintenance  shall,  at  a  minimum, 
conform  to  the  standards  prescribed  in 
§101-47.4913. 

8.  Section  §  101-47.308-9  is  amended 
by  revising  the  section  heading, 
paragraphs  (a)  through  (g),  and 
paragraphs  (j)  and  (k)  to  read  as  follows: 

§  1 01  -47.308-9    Property  for  correctional 
facility,  law  enforcement,  or  emergency 
management  response  purposes. 

(a)  Under  section  203(p)(l)  of  the  Act, 
the  head  of  the  disposal  agency  or    ' 
designee  may,  in  his/her  discretion, 
convey,  without  monetary 
consideration,  to  any  State,  or  to  those 
governmental  bodies  named  therein,  or 
to  any  political  subdivision  or 
instrumentality  thereof,  surplus  real  and 
related  personal  property  for: 

(1)  Correctional  facility  purposes, 
provided  the  Attorney  General  has 
determined  that  the  property  is  required 
for  such  purposes  and  has  approved  an 
appropriate  program  or  project  for  the 
care  or  rehabilitation  of  criminal 
offenders; 

(2)  Law  enforcement  purposes, 
provided  the  Attorney  General  has 
determined  that  the  property  is  required 
for  such  purposes;  and 

(3)  Emergency  management  response 
purposes,  including  fire  and  rescue 
services,  provided  the  Director  of  the 
Federal  Emergency  Management  Agency 
has  determined  that  the  property  is 
required  for  such  purposes. 

(b)  The  disposal  agency  shall  provide 
prompt  notification  to  the  Office  of 
Justice  Programs  (OJP),  Department  of 
Justice  (DOJ).  and  the  Federal 
Emergency  Management  Agency 
(FEMA)  of  the  availabihty  of  surplus 
properties.  Included  in  the  notification 
to  djP  and  FEMA  will  be  a  copy  of  the 
holding  agency's  Standard  Form  118, 
Report  of  Excess  Real  Property,  with 
accompanying  schedules. 

(c)  With  respect  to  real  property  and 
related  personal  property  which  may  be 
made  available  for  disposal  under 
section  203(p)(l)  of  the  Act  for 
correctional  facility,  law  enforcement, 
or  emergency  management  response 
purposes,  OJP  or  FEMA  shall  convey 
notices  of  availability  of  properties  to 
the  appropriate  State  and  local  public 
agencies.  Such  notice  shall  state  that 
any  planning  for  correctional  facility, 
law  enforcement,  or  emergency 
management  response  use  involved  in 
the  development  of  a  comprehensive 
and  coordinated  plan  of  use  and 
procurement  for  the  property  must  be 


coordinated  and  approved  by  the  OJP  or 
FEMA,  as  appropriate,  and  that  an 
application  form  for  such  use  of  the 
property  and  instructions  for  the 
preparation  and  submission  of  an 
application  may  be  obtained  from  OJP 
or  FEMA.  The  requirement  for 
correctional  facility,  law  enforcement, 
or  emergency  management  response  use 
of  the  property  by  an  eligible  public 
agency  will  be  contingent  upon  the 
disposal  agency's  approval  under 
paragraph  (g)  of  this  section  of  a 
determination: 

(1)  by  DOJ  that  identifies  surplus 
property  required  for  correctional 
facility  use  under  an  appropriate 
program  or  project  for  the  care  of 
rehabilitation  of  criminal  offenders,  or 
for  law  enforcement  use;  or 

(2)  by  FEMA  that  identifies  surplus 
property  required  for  emergencv 
management  response  use. 

(d)  OJP  or  FEMA  shall  notify  the 
disposal  agency  within  20-calendar  days 
after  the  date  of  the  notice  of 
determination  of  surplus  if  there  is  an 
eligible  applicant  interested  in  acquiring 
the  property.  Whenever  OJP  or  FEMA 
has  notified  the  disposal  agency  within 
the  said  20-calendar  day  period  of  a 
potential  correctional  facility,  law 
enforcement,  or  emergency  management 
response  requirement  for  the  property, 
OJP  or  FEMA  shall  submit  to  the 
disposal  agency  within  25-calendar  days 
after  the  expiration  of  the  20-calendar 
day  period,  a  determination  indicating  a 
correctional  facility  requirement  for  the 
property  and  approving  an  appropriate 
program  or  project  for  the  care  or 
rehabilitation  of  criminal  offenders,  a 
law  enforcement  requirement,  or  an 
emergency  management  response 
requirement,  or  shall  inform  the 
disposal  agency,  within  the  25-calendar 
day  period,  that  the  property  will  not  be 
required  for  correctional  facility,  law 
enforcement,  or  an  emergency 
management  response  use. 

(e)  Any  determination  submitted  to 
the  disposal  agency  by  DOJ  or  FEMA 
shall  set  forth  complete  information 
concerning  the  correctional  facility,  law- 
enforcement,  or  emergency  management 
response  use,  including: 

(1)  Identification  of  the  property; 

(2)  Certification  that  the  property  is 
required  for  correctional  facility,  law 
enforcement,  or  emergency  management 
response  use; 

(3)  A  copy  of  the  approved 
application  which  defines  the  proposed 
plan  of  use;  and 

(4)  The  environmental  impact  of  the 
proposed  correctional  facility,  law 
enforcement,  or  emergency  management 
response  use. 


(f)  Both  holding  and  disposal  agencies 
shall  cooperate  to  the  fullest  extent 
possible  with  Federal  and  State  agency 
representatives  in  their  inspection  of  ' 
such  property  and  in  furnishing 
information  relating  thereto. 

(g)  If.  after  considering  other  uses  for 
the  property,  the  disposal  agency 
approves  the  determination  hv  DOI  or 
FEM,^.  It  shall  convey  the  propertv  to 
the  appropriate  grantee.  H  the 
determination  is  disapproved,  or  m  the 
absence  of  a  determination  from  DOJ  or 
FEMA  submitted  pursuant  to  t?  101- 
4r.308-9(d).  and  received  within  the  25- 
calendar  day  time  limit  specified 
therein,  the  disposal  agencv  shall 
proceed  with  other  disposal  action.  The 
disposal  agency  shall  notify  OJP  or 
FEMA  10  days  prior  to  any 
announcement  of  a  determination  to 
either  approve  or  disapprove  an 
application  for  correctional,  law 
enforcement,  or  emergency  management 
response  purposes  and  shall  furnish  to 
OJP  or  FEMA  a  copy  of  the  conveyance 
documents. 
***** 

(j)  The  OJP  or  FEMA  will  notify  GSA 
upon  discovery'  of  any  information 
indicating  a  change  in  use  and,  upon 
request,  make  a  redetermination  of 
continued  appropriateness  of  the  use  of 
a  transferred  property. 

(k)  In  each  case  of  repossession  under 
a  reversion  of  title  by  reason  of 
noncompliance  with  the  terms  of  the 
conveyance  documents  or  other  cause. 
OJP  or  FEMA  shall,  at  or  prior  to  such 
repossession,  provide  the  appropriate 
GSA  regional  office  with  an  accurate 
description  of  the  real  and  related 
personal  property  involved.  Standard 
Form  118.  Report  of  Excess  Real 
Property,  and  the  appropriate  schedules 
shall  be  used  for  this  purpose.  Upon 
receipt  of  advice  from  OJP  or  FEMA  that 
such  property  has  been  repossessed 
and/or  title  has  reverted,  GSA  will  act 
upon  the  Standard  Form  118.  The 
grantee  shall  be  required  to  provide 
protection  and  maintenance  for  the 
property  until  such  time  as  the  title 
reverts  to  the  Federal  Government, 
including  the  period  of  any  notice  of 
intent  to  revert.  Such  protection  and 
maintenance  shall,  at  a  minimum, 
conform  to  the  standards  prescribed  in 
§101-47.4913. 

§  1 01  -47.4905    [Amended) 

9.  Section  §  101-47.4905  is  amended 
as  follows: 

a.  In  the  paragraphs  headed  "Type  of 
property"  under  the  listings  for  Statutes 
40  U.S.C.  484(k){2),  40  U  S.C.  484(k)(3), 
and  40  U.S.C.  484(q),  remove  the  phrase 
"military  chapels  subject  to  disposal  as 
a  shrine,  memorial,  or  for  religious 
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purpos£?s  under  the  proiisioiis  of  *?  101- 
47.308-5:  and  {4J"  wherever  it  appears. 

b.  Add  paragraphs  headed  "Statute". 
"Type  of  property",  and  "Eligiole  public 
agencies"  for  statute  citation  40  U.S.C. 
4'H4(k)(fi)  in  numerical  order  as  set  forth 
below. 

c.  Revise  the  paragraphs  headed 
"Statute".  "Type  of  property",  and 
"Eligible  public  agencies"  for  statute 
citation  40  U.S.C.  484(p)  as  set  forth 
below. 

d.  In  the  paragraph  headed  "Type  of 
property"  under  the  listing  for  49  U.S.C. 
471nl.  remove  the  phrase  "military 
chapels  subject  to  disposal  as  a  shrine, 
memorial,  or  for  religious  purposes 
under  the  provisions  of  Set:.  101- 
47./i08-.T:  and  (3)":  and  remove  the 
numbers  "(4)"  and  "[5]"  and  add  in 
their  place  "(.T)"  and  "(41"  respectively. 

§101-47.4905     Extract  of  statutes 
authorizing  disposal  of  surplus  real 
property  to  public  agencies. 

•  *  ft  *  « 

Statute:  W  U.S.C.  484(k)t6).  Disposals 
for  self-help  housing  and  housing 
assistance. 

Tvpe  of  propfrtv  ':  Anv  surplus  real 
and  related  personal  property,  including 
buildings,  fixtures,  and  equipment 
situated  thereon,  exclusive  of  (1)  oil, 
gas,  and  mineral  rights;  (2) 
improvements  without  land;  and  [3] 
property  which  the  holding  agency  has 
requested  reimbursement  of  the  net 
pro<:eeds  of  disposition  pursuant  to 
see;tion  2l)4(c)  of  the  .*\ct.  F^efore 
property  may  be  conveved  under  this 
statute,  the  Secretary  of  the  Housing  and 
Urban  Development  must  recommend 
that  the  property  is  needed  for 
providing  self-help  housing  or  housing 
assistani^e  for  low-income  individuals  or 
families. 

Ehgible  public  agencies:  Any  State, 
any  political  subdi\'ision  or 
instrumentality  of  a  State,  or  anv 
nonprofit  organization  that  exists  for  the 
primary  purpose  of  providing  self-help 
housing  or  housing  assistance  for  low- 
income  individuals  or  families. 

Statute:  40  U.S.C.  4a4(p).  Disposals 
for  correctional  facility,  law 
enforcement,  or  emergenc:y  management 
response  purposes. 

Type  of  property*:  Any  surplus  real 
and  related  personal  property,  including 
buildings,  fixtures,  and  equipment 
situated  thereon,  exclusive  of  (1)  oil, 
gas,  and  mineral  rights:  (2) 
improvements  without  land:  and  (3) 
property  which  the  holding  agency  has 
requested  remibursement  of  the  net 
proceeds  of  disposition  pursuant  to 
section  204(c)  of  the  Act.  Before 
property  may  be  conveyed  under  this 
statute,  the  Attorney  General  must 


determine  that  the  property  is  required 
for  f:orrectional  facility  use  under  an 
appropriate  program  or  project 
approved  by  the  Attorney  General  for 
the  care  or  rehabilitation  of  criminal 
offenders  or  for  law  enforcement  use. 
Before  property  may  be  c:onveyed  under 
this  statute  for  emergency  management 
response  use,  the  Director  of  the  Federal 
Emergency  Management  Agency  must 
determine  that  the  property  is  required 
for  such  use. 

Eligible  public  agencies:  Any  State; 
the  District  of  Columbia:  any  territory  or 
possession  of  the  United  States;  and  any 
political  subdivision  or  instrumentality 
thereof. 


§101-47.4906     [Amended]  ' 

10.  Amend  §  101-47.4906  as  follows: 

a.  In  the  list  of  statutes,  add  the 
statute  citation  "40  U.S.C.  484(k)(fi) 
Self-help  housing  and  housing 
assistance,"  after  "40  U.S.C.  484(k)(3) 
Historic  monument.". 

b.  In  the  list  of  statutes,  revise  the  title 
of  40  U.S.C.  484(p)  to  read  as  follows: 
"Correctional  facility,  law  enforcement, 
or  emergency  management  response.". 

Dated:  [une  IH.  1998. 
G.  Martin  Wagner, 

Associate  Adtninir^tmtor  for  Government 

Pnlicv 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Chapter  IV 

[HCFA-3250-N] 
RIN  093a-0938-AI92 

Medicare  Progrann;  Negotiated 
Rulemaking;  Coverage  and 
Administrative  Policies  for  Clinical 
Diagnostic  Laboratory  Tests;  Change 
in  Meeting  Time 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meetings. 

SUMMARY:  This  notice  announces  the 

revised  times  for  certain  meetings  of  the 

negotiated  Rulemaking  Committee  on 

Coverage  and  Administrative  Policies 

for  Clinical  Laboratory  Tests. 

DATES:  The  meetings  are  scheduled  as 

follows: 

1.  August  27,  1998,  8:00  a.m.  to  3:00 

p.m. 

2.  September  16,  1998.  8:00  a.m.  to  3:00 

p.m. 


3.  October  8,  1998.  8:00  a.m.  to  3:00 

p.m. 

4.  October  28,  1998,  8:00  a.m.  to  3:00 

p.m. 

5.  November  20,  1998,  8:00  a.m.  to  3:00 

p.m. 

6.  December  10,  1998,  8:00  a.m.  to  3:00 

p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jackie  Sheridan  (410)  786-4635. 

SUPPLEMENTARY  INFORMATION:  The 

meetings  for  the  Negotiated  Rulemaking 
Committee  on  National  Coverage  and 
Administrative  Policies  for  Clinical 
Laboratory  Tests  were  originally 
scheduled  to  begin  at  9:00  and  to  end 
at  5:00  p.m.  on  each  day  the  Committee 
was  scheduled  to  meet  (63  FR  30166). 
The  Committee  will  now  plan  to  meet 
from  8:00  a.m.  until  3:00  p.m.  on  the 
third  day  of  each  3-day  series  of 
meetings,  beginning  on  August  27. 
Therefore,  the  meetings  on  August  27, 
September  16,  October  28,  November 
20,  and  December  10.  1998  will  begin  at 
8:00  a.m.  and  end  at  approximately  3:00 
p.m.  On  October  8,  1998,  the  meeting 
will  begin  at  8:00  a.m.  and  adjourn  at 
12:00  noon.  Public  comments  will  be 
heard  in  the  morning  on  each  of  these 
dates. 

The  Negotiated  Rulemaking 
Committee  on  national  Coverage 
Policies  for  Clinical  laboratory  Tests 
was  established  under  mandate  of 
section  4554(b)  of  the  Balanced  Budget 
Act  of  1997  to  provide  advice  and  make 
recommendations  to  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  on  the  text  or  content  of  a 
proposed  rule  that  will  establish 
national  coverage  and  administrative 
policies  for  clinical  laboratory  tests. 

The  meetings  are  open  to  the  public 
without  advance  registration.  Public 
attendance  at  the  meetings  may  be 
limited  to  space  available. 

Authority:  Federal  Advisory  Committee 
Act  (5  U.S.C.  App.  2) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  insurance  Program) 

Dated:  August  5,  1998. 
Nancy-Ann  Min  DeParle, 

Administrator.  Health  Care  Financing 

Administration. 

(FR  Doc.  98-21422  Filed  8-10-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  413 
[HCFA-1883-P] 
RIN  0938-AI80 

Medicare  Program;  Revision  of  the 
Procedures  for  Requesting  Exceptions 
to  Cost  Limits  for  Skilled  Nursing 
Facilities  and  Elimination  of 
Reclassifications 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  the  procedures  for  granting 
exceptions  to  the  cost  limits  for  skilled 
nursing  facilities  (SNFs)  and  retain  the 
current  procedures  for  exceptions  to  the 
cost  limits  for  home  health  agencies 
(HHAs).  It  also  would  remove  the 
provision  allowing  reclassifications  for 
all  providers. 

DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5:00  p.m.  on  October  13,  1998. 
ADDRESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  address: 

Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services,  Attention:  HCFA-1883-P, 
P.O.  Box  31850,  Baltimore,  MD 
21144-0517. 
If  you  prefer,  you  may  deliver  your 
written  comments  (one  original  and 
three  copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
S.W.,  Washington,  DC  20201,  or  Room 
C5-09-26,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850. 
Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1883-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Raitzyk,  (410)  786-4599. 
SUPPLEMENTARY  INFORMATION: 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 


your  request  to:  Government  Printing 
Office,  New  Orders,  Superintendent  of 
Documents,  P.O.  Box  371954. 
Pittsburgh,  PA  15250-7954.  Specify  the 
date  of  the  issue  requested  and  enclose 
a  check  or  money  order  payable  to  the 
Superintendent  of  Documents,  or 
enclose  your  Visa  or  Master  Card 
number  and  expiration  date.  Credit  card 
orders  can  also  be  placed  bv  calling  the 
order  desk  at  (202)  512-1800  or  by 
faxing  to  (202)  512-2250.  The  cost  for 
each  copy  is  $8.  As  an  alternative,  you 
can  view  and  photocopy  the  Federal 
Register  document  at  most  libraries 
designated  as  Federal  Depository 
Libraries  and  at  many  other  public  and 
academic  libraries  throughout  the 
country  that  receive  the  Federal 
Register. 

The  Federal  Register  is  also  available 
on  24x  microfiche  and  as  an  online 
database  through  GPO  Access.  The 
online  database  is  updated  by  6  a.m. 
each  day  the  Federal  Register  is 
published.  The  database  includes  both 
text  and  graphics  from  Volume  59. 
Number  1  (January  2,  1994)  forward. 
Free  public  access  is  available  on  a 
Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 

/www. access. gpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov.  then  log 
in  as  guest  (no  password  required).  Dial- 
in  users  should  use  communications 
software  and  modem  to  call  (202)  512- 
1661;  type  swais,  then  log  in  as  guest 
(no  password  required). 

I.  Background 

Cost  Limits 

Section  223  of  the  Social  Security 
Amendments  of  1972  (Pub  Law  92^03) 
amended  section  1861(v)(l)(A)  of  the 
Social  Security  Act  (the  Act)  to 
authorize  the  Secretary  to  establish  "*  * 

*  limits  on  the  direct  and  indirect 
overall  incurred  costs  or  incurred  costs 
of  specific  items  or  services  or  groups  of 
items  or  services  *  *  *"  as  a 
presumptive  estimate  of  reasonable 
costs.  Under  section  1861(v)(l)(A).  a 
provider's  cost  in  excess  of  its  Medicare 
cost  limit  is  deemed  to  be  unreasonable 
for  the  efficient  delivery  of  needed 
health  care  services  under  the  Medicare 
program.  The  Congress,  however,  in  the 
House  Committee  report  "H.R.  Rep.  No. 
92-231,  92nd  Congress.  1st  Session 
5071  (1971),"  stated  that  "Providers 
would,  of  course,  have  the  right  to  *  * 

*  obtain  relief  from  the  effect  of  the  cost 
limits  on  the  basis  of  evidence  of  the 
need  for  such  an  exception." 


On  June  1,  1979.  we  published  a  final 
rule  in  the  Federal  Register  at  44  FR 
31802,  revising  42  CFR  405.460  to 
implement  more  effectively  and 
equitably  section  223  of  the  Social 
Security  Amendments  of  1972.  Section 
405.460,  which  was  subsequently 
redesignated  as  §  413.30,  describes  the 
general  principles  and  procedures  for 
establishing  co,st  limits  and  the  process 
by  which  providers  mav  appeal  the 
applicability  of  these  cost  limits.  I'nder 
§  413.30(c).  a  provider  may  obtain  relief 
from  the  effects  of  applying  cost  limits, 
either  by  requesting  an  exemption  from 
its  limit  as  a  new  provider  of  inpatient 
services,  by  requesting  a  reclassification. 
or  by  requesting  an  exception  to  the  cost 
limit. 

In  the  preamble  of  the  June  1,  1979 
final  rule  (44  FR  31806).  we  clarified  the 
difference  between  an  exemption  and  an 
exception.  If  a  provider  receives  an 
exemption,  it  is  not  affected  at  all  bv  the 
cost  limits  and  it  is  paid  under  the 
standard  rules  for  reasonable  cost  or 
customary  charges.  If  a  provider 
receives  an  exception,  it  is  paid  on  the 
basis  of  the  cost  limit,  plus  an 
incremental  sum  for  the  reasonable 
costs  warranted  by  the  circumstances 
that  justified  the  exception. 

The  cost  limit  is  a  presumptive 
estimate  of  reasonable  costs,  which 
excludes  costs  found  to  be  unnecessary 
for  the  efficient  delivery  of  needed 
health  care  services.  We  may  establish 
limits  for  direct  or  indirect  costs,  for 
costs  of  specific  services,  or  for  groups 
of  services.  Medicare  payable  provider 
costs  may  not  exceed  the  amounts, 
estimated  by  us.  to  be  necessary  for  the 
efficient  deliver)-  of  needed  health  care 
services  furnished  by  a  provider. 

We  imposed  these  limits 
prospectively  and  they  mav  be 
calculated  on  a  per  admission,  per 
discharge,  per  diem,  per  visit,  or  other 
basis.  All  SNFs  and  HHAs  that  are  paid 
under  the  cost  payment  methodology 
are  subject  to  these  cost  limits. 

The  routine  service  cost  per  diem 
limits  are  based  on  the  average  cost  of 
furnishing  ser\ices  and  are  determined 
by  the  SNF's  or  HHA's  geographical 
location  classification  (urban  or  rural) 
and  type  of  facility  classification 
(hospital-based  or  freestanding).  We 
publish  in  the  Federal  Register,  the 
schedule  of  limits  that  apply  to  the  cost 
reporting  periods  beginning  during  the 
fiscal  year  indicated  in  the  notice.  This 
published  "Schedule  of  Limits"  outlines 
the  methodology  and  data  we  use  to 
determine  the  average  cost  of  providing 
the  routine  ser\ices  or  which  we  base 
the  cost  limits. 

The  servicing  intermediary  notifies 
each  SNF  or  HHA  of  its  cost  limit  at 
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least  30  days  before  the  start  of  a  cost 
reporting  period  to  which  the  cost  limit 
applies.  If  there  is  a  delay,  we  advise  the 
intermediary  of  any  alternate  process  to 
compute  an  interim  cost  limit,  flach 
intermediary  "cost  limit  notification" 
must  contain  the  following: 

•  The  provider's  classific;ation  and 
calculation  of  the  applicable  limit. 

•  A  statement  that,  if  the  provider 
believes  it  has  been  incorrectly 
classified,  it  is  the  provider's 
responsibility  to  furnish  to  the 
intermediary  evidence  that 
demonstrates  the  classification  is 
incorrect. 

•  A  .statement  that  the  provider  may 
be  entitled  to  an  exemption  from,  or  an 
e.xception  to.  the  cost  limits  under  the 
provisions  of  §  413.30. 

This  proposed  rule  focuses  on  two 
provisions  of  §  413.30  established  in  the 
June  1,  1979  final  rule.  First,  we  propose 
to  change  the  approval  process  for 
grantmg  exceptions  to  the  cost  limits  for 
SNFs;  second,  we  propose  to  delete  the 
provision  for  obtaining  a  reclassification 
for  all  providers. 

II.  Skilled  Nursing  Facility  and  Home 
Health  Agency  Requests  Regarding 
Applicability  of  Cost  Limits 

A.  Current  Regulations  Regarding  SNF 
and  HHA  Exceptions  to  Cost  Limits 

The  current  regulation  at  §  413.30(11 
allows  a  provider  that  is  subject  to  cost 
limits  to  request  an  e.xception  to  the  cost 
limits  if  its  costs  exceed,  or  are  expected 
to  exceed,  the  limits  as  a  result  of  one 
of  the  following  unusual  situations: 

•  Atypical  services. 

•  Extraordinary  circumstances. 

•  Providers  in  areas  with  fluctuating 
populations. 

•  Medical  and  paramedical  education 
costs. 

•  Unusual  labor  costs. 

An  adjustment  is  made  only  to  the 
extent  that  the  costs  are  reasonable, 
attributable  to  the  circumstance 
specified,  separately  identified  by  the 
provider,  and  verified  by  the 
intermediary. 

The  provider  must  file  a  request  for  an 
exception  to  the  cost  limits  no  later  than 
180  days  from  the  date  of  the 
intermediary's  notice  of  program 
reimbursement.  The  intermediary 
reviews  the  request  with  all  supporting 
documentation.  The  intermediary'  also 
makes  and  submits  to  us  a 
recommendation  on  the  provider's 
request.  We  make  a  final  determination 
and  respond  to  the  intermediarv  within 
180  days  from  the  date  of  the 
intermediary's  recommendation.  If  we 
do  not  respond  within  180  days,  it  is 
considered  good  cause  for  the  granting 


of  an  extension  of  the  time  limit  to 
applv  for  a  Provider  Reimbursement 
Review  Board  review. 

In  the  past.  Providers  and 
intermediaries  had  raised  many 
questions  about  the  documentation 
needed  to  properlv  file  SNF  exception 
requests.  In  addition,  we  received  many 
complaints  from  the  SNFs  about  the 
length  of  time  that  it  took  to  get  a 
response  to  their  exception  requests, 
mainly  because  the  regulation  did  not 
require  a  time  limit  for  the 
intermediary's  recommendation  to  us. 

In  order  to  address  this  situation  and 
to  clarify  the  exceptions  process,  we 
published,  in  July.  1994,  section  2530  of 
HCFA  Pub.  15-1  (Transmittal  No.  378), 
which  gives  SNFs  detailed  instructions 
for  requesting  exceptions  to  the  SNF 
cost  limits.  Under  transmittal  No.  378. 
intermediaries  process  SNF  exceptions 
in  a  more  expeditious  manner.  Section 
2531.1  of  Transmittal  378  requires 
intermediaries  to  submit  to  us  their 
recommendations  on  a  SNF's  exception 
request  within  90  days  of  the  receipt  of 
the  request  from  the  SNF.  Also,  under 
section  2531.1  of  Transmittal  378.  we 
notify  the  intermediary  of  our  final 
determination  on  the  exception  within 
90  days  of  the  date  that  the  request  is 
received  (the  current  regulation 
(^  413.30(c))  allows  us  180  days  to  make 
our  final  determination). 

R.  Provisions  of  this  Rule  Regarding 
Exceptions  to  the  Cost  Limits  for  SNFs 
and  HHAs 

After  reviewing  SNF  exception 
requests  submitted  by  intermediaries 
under  the  rules  in  Transmittal  378,  we 
identified  six  intermediaries  that  were 
proficiently  adjudicating  SNF 
exceptions  within  90  days  of  reviewing 
the  SNF's  requests.  We  gave  the  six 
intermediaries  the  additional 
responsibility  in  making  the 
determination  on  SNF  exception 
requests  subject  to  our  oversight  and 
review.  This  has  resulted  in  a 
substantial  decrease  in  processing  time 
and  effort.  The  resulting  increase  in 
administrative  efficiency  has  benefitted 
SNFs,  fiscal  intermediaries,  and  the 
Medicare  program. 

We  propose  to  revise  §  413.30(c)  to 
give  all  intermediaries  the  authority  to 
make  final  determinations  on  SNF 
exception  requests.  This  would  result  in 
an  increase  in  administrative  efficiency 
that  would  benefit  all  SNFs  that  file 
SNF  exception  requests  and  fiscal 
intermediaries  that  process  those 
exception  requests. 

In  order  to  assure  that  all 
intermediaries  will  be  able  to  adjudicate 
exception  requests  proficiently,  we 
would  work  with  the  Blue  Cross 


Association  to  perform  additional 
training  for  all  fiscal  intermediaries.  In 
addition,  we  would  designate  a  single 
contact  person  to  handle  all  inquiries 
from  fiscal  intermediaries  regarding 
exception  requests. 

Under  proposed  §  413.30(c),  if  the 
intermediary  determines  that  the  SNF 
did  not  provide  adequate 
documentation  from  which  a  proper 
determination  can  be  made,  the 
intermediary  would  notify  the  SNF  that 
the  request  is  denied.  The  intermediary 
would  also  notify  the  SNF  that  it  has  45 
days  from  the  date  on  the  intermediary's 
denial  letter  to  submit  a  new  exception 
request  with  the  complete 
documentation,  that  we  continue  to 
allow  the  SNF  to  request  a  review  by  the 
Provider  Reimbursement  Review  Board, 
and  that  the  time  we  need  to  review  the 
request  (through  the  intermediary)  is 
considered  good  cause  for  extending  the 
time  limit  for  the  SNF  to  apply  for  the 
review.  Otherwise,  the  denial  is  our 
final  determination. 

Section  4432  of  the  Balanced  Budget 
Act  of  1997,  (Public  Law  105-33) 
enacted  August  5,  1997,  mandates  that 
a  prospective  payment  system  for  SNFs 
be  implemented  effective  for  cost 
reporting  periods  beginning  on  or  after 
July  1,  1998.  This  prospective  payment 
system  will  replace  the  retrospective 
reasonable  cost  based  system  currently 
used  by  Medicare  for  payment  of  SNF 
services.  Accordingly,  exceptions  will 
no  longer  be  available  to  SNFs  with  cost 
reporting  periods  beginning  on  or  after 
July  1,  1998.  Fiscal  intermediaries  will. 
continue  to  process,  beyond  July  1, 
1998,  SNF  exception  requests  for  cost 
reporting  periods  beginning  before  July 
1,  1998. 

Effective  with  cost  reporting  periods 
beginning  on  or  after  July  1,  1998,  there 
will  be  a  3-year  transition  period  to  the 
prospective  payment  system.  During  the 
transition  period.  SNFs  will  be 
reimbursed  a  blended  payment  that  is 
based  partially  on  a  facility-specific  rate 
and  a  prospective  payment  rate.  The 
base  period  for  the  facility-specific  rate 
will  be  cost  reporting  periods  beginning 
during  the  period  October  1,  1994  and 
September  30,  1995.  We  recognize  that 
providers  might  have  questions  about 
the  relationship  between  the  exceptions 
process  and  the  calculation  of  the 
facility-specific  rate  under  section 
1888(e)  of  the  Social  Security  Act,  as 
added  by  the  BBA.  We  are  currently 
developing  the  regulation  to  implement 
the  SNF  prospective  payment  system 
enacted  by  the  BBA  and  we  will  address 
those  issues  in  that  document. 

The  procedures  for  HHA  exception 
requests  would  remain  unchanged  but 
would  be  set  forth  at  §413. 30(c)(1). 
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III.  Reclassification  of  Providers 

A.  Current  Regulations  Regarding 
Reclassifications 

Section  413.30(d)  states  that  a 
provider  may  obtain  a  reclassification  if 
the  provider  can  show  that  its 
classification  is  at  variance  with  the 
criteria  specified  in  promulgating  the 
limits. 

When  cost  limits  were  first 
developed,  we  manually  arrayed  the 
data  collected  from  the  providers'  cost 
reports  and  classified  them  by  type 
(hospital-based  or  freestanding)  and 
location  (metropolitan  area  or 
normietropolitan  area).  There  were 
instances  when  providers  were 
misclassified.  Accordingly,  we  allowed 
providers  to  file  reclassification  requests 
under  §  413.30(d)  if  they  could  show 
that  the  data  we  used  for  the 
classification  were  incorrect. 

B.  Provisions  of  this  Rule  To  Remove  the 
Regulation  Allowing  Reclassifications 

We  propose  to  remove  §  413.30(d)  to 
discontinue  the  use  of  reclassifications. 
HHAs  and  SNFs  are  now  filing  specific 
cost  reports,  and  metropolitan  and 
nonmetropolitan  area  designations  have 
become  linked,  through  automation,  to 
the  county  and  State  where  each 
provider  is  located.  As  a  result,  there  is 
no  chance  that  a  SNF  or  HHA  can  be 
misclassified. 

Hospitals  now  file  for  reclassifications 
with  the  Medicare  Geographic  Review 
Board.  These  reclassifications  are 
specific  to  hospitals  and  are  governed 
under  subpart  L  of  part  412.  Hospitals 
no  longer  apply  for  reclassifications 
under  §413.30. 

IV.  Technical  Changes 

A.  We  would  remove  paragraph  (h), 
pertaining  to  hospital  cost  report 
adjustments,  as  it  is  obsolete. 

B.  We  would  make  minor  editorial 
changes  to  §413.30. 

V.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  that  we  receive  by  the  date 
and  time  specified  in  the  "DATES" 
section  of  this  preamble,  and,  if  we 
proceed  with  a  subsequent  document, 
we  will  respond  to  the  comments,  in  the 
preamble  to  that  document. 

VI.  Regulatory  Impact  Statement 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  we  prepare  a  regulatorv 


flexibility  analysis  unless  we  certify  that 
a  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA,  all  SNFs  and  HHAs  are 
considered  to  be  small  entities. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity- 

In  addition,  section  n02(b)  of  the  Act 
requires  us  to  prepare  a  regulator)' 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds.  The  proposed  rule  to  eliminate 
reclassifications  for  HHAs  and  SNFs 
would  have  no  effect,  since  thev  no 
longer  need  reclassifications.  Hospitals 
can  obtain  any  needed  reclassifications 
and  exceptions  under  subpart  L  of  part 
412.  The  proposed  rule  to  change  the 
method  of  processing  requests  for 
exceptions  to  cost  limits  would  have  no 
economic  impact  on  either  the  providers 
or  the  Medicare  program. 

For  these  reasons,  we  are  not 
preparing  an  analyses  for  either  the  RFA 
or  section  1102(b)  of  the  Act  because  we 
have  determined,  and  we  certify,  that 
this  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

VII.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 


affected  public,  including  automated 
collection  techniques. 

Therefore,  we  are  soliciting  public 
comment  on  each  of  these  issues  for  the 
information  collection  requirements 
discussed  below. 

§413.30    Limitations  on  Payable  Costs 

(e)  Exceptions.  Limits  established 
under  this  section  may  be  adjusted 
upward  for  a  SNF  or  HHA  under  the 
circumstances  specified  in  paragraphs 
(e)(1)  through  (e)(5)  of  this  section,  .^n 
adjustment  is  made  only  to  the  extent 
that  the  costs  are  reasonable, 
attributable  to  the  circumstances 
specified,  separately  identified  by  the 
SNF  or  HHA,  and  verified  by  the 
intermediary. 

The  current  regulation  at  §  413.30(f) 
allows  a  provider  that  is  subject  to  cost 
limits  to  request  an  exception  to  the  cost 
limits  if  its  costs  exceed,  or  are  expected 
to  exceed,  the  limits  as  a  result  of  one 
of  the  following  unusual  situations: 

•  Atypical  services. 

•  Extraordinary  circumstances. 

•  Providers  in  areas  with  fluctuating 
populations. 

•  Medical  and  paramedical  education 
costs. 

•  Unusual  labor  costs. 

An  adjustment  is  made  only  to  the 
extent  that  the  costs  are  reasonable, 
attributable  to  the  circumstance 
specified,  separately  identified  by  the 
provider,  and  verified  by  the 
intermediary. 

The  provider  must  file  a  request  for  an 
exception  to  the  cost  limits  no  later  than 
180  days  from  the  date  of  the 
intermediary's  notice  of  program 
reimbursement.  The  intermediarv 
reviews  the  request  with  all  supporting 
documentation.  The  intermediary  also 
makes  and  submits  to  us  a 
recommendation  on  the  provider's 
request.  We  make  a  final  determination 
and  respond  to  the  intermediary  within 
180  days  from  the  date  of  the 
intermediary's  recommendation.  If  we 
do  not  respond  within  180  days,  it  is 
considered  good  cause  for  the  granting 
of  an  extension  of  the  time  Umit  to 
apply  for  a  Provider  Reimbursement 
Review  Board  review. 

We  propose  to  revise  §  413.30(c)  to 
give  all  intermediaries  the  authority  to 
make  final  determinations  on  S.NF 
exception  requests.  This  would  result  in 
an  increase  in  administrative  efficiency 
that  would  benefit  all  SNFs  that  file 
SNF  exception  requests  and  fiscal 
intermediaries  that  process  those 
exception  requests. 

Under  proposed  §413.3Ct(c),  if  the 
intermediary  determines  that  the  SNF 
did  not  pro\ide  adequate 


42800 


Federal  Register/ Vol.  63.  No.   154/Tuesday.  August  11.  1998 /Proposed  Rules 


documentation  from  which  a  proper 
determination  can  he  made,  the 
intermediary  would  notify  the  SNF  that 
the  request  is  denied.  The  intermediary 
would  also  notify  the  SNF  that  it  has  45 
days  from  the  date  on  the  intermediary's 
denial  letter  to  submit  a  new  exception 
request  with  the  complete 
documentation,  that  we  continue  to 
allow  the  SNF  to  request  a  review  by  the 
Provider  Reimbursement  Review  Board, 
and  that  the  time  we  need  to  review  the 
request  (through  the  intermediary)  is 
considered  good  cause  for  extending  the 
time  limit  for  the  SNF  to  apply  for  the 
review.  Otherwise,  the  denial  is  our 
final  determination. 

Section  4432  of  the  Balanced  Budget 
.•\ct  of  1997.  (Public  Law  10,5-33) 
enacted  August  5,  1997.  mandates  that 
a  prospective  payment  system  for  SNFs 
be  implemented  effective  for  cost 
reporting  periods  beginning  on  or  after 
July  1.  1998.  Accordingly,  exceptions 
will  no  longer  be  available  to  SNFs  with 
cost  reporting  periods  beginning  on  or 
after  July  1,  1998. 

As  referenced  above,  a  SNF  or  HHA 
may  request  an  exception  based  on  the 
information  provided  in  its  cost  report, 
as  submitted  to  the  appropriate  HCFA 
intermediary.  Accordingly,  HCFA 
believes  that  the  supplemental 
information  submitted  by  the  provider 
is  not  subject  to  the  PR.\.  as  stipulated 
in  5  CFR  1320.3(h)(6)  and  5  CFR 
1320.3(h)(9).  In  particular,  on  an 
individual  basis,  providers  are  given  an 
opportunity  to  submit  additional 
information  designed  to  clarify  the 
responses  disclosed  in  a  currently 
approved  collection,  eg.,  HHA/SNF  cost 
reports  (0MB  #0938-0022  &  0938- 
0463),  to  demonstrate  an  exception. 

We  have  submitted  a  copy  of  this  rule 
to  OMB  for  its  review  of  the  information 
collection  requirements  above.  If  you 
comment  on  these  information 
collection  and  recordkeeping 
requirements,  please  mail  copies 
directly  to  the  following: 

Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Division  of 
HCFA  Enterprise  Standards,  Room 
C2-26-17,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850.  Attn: 
John  Burke  HCFA-1883. 

And, 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503, 


List  of  Subjects  in  42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  42  CFR  Chapter  IV, 
Subchapter  B,  part  413,  subpart  C  would 
be  amended  as  follows: 

PART  413— [AMENDED] 

1.  The  authority  citation  for  part  413 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 

i:W5hh). 

2.  Section  413.30  is  revised  to  read  as 

follows: 

§  413,30    Limitations  on  payable  costs. 

(a)  Introduction — (1)  Scope.  This 
section  implements  section 
1861(v)(l)(A)  of  the  Act,  by  setting  forth 
the  general  rules  under  which  HCFA 
may  establish  limits  on  SNF  and  HHA 
costs  recognized  as  reasonable  in 
determining  Medicare  program 
payments.  It  also  sets  forth  rules 
governing  exemptions  and  exceptions  to 
limits  established  under  this  section 
that  HCFA  may  make  as  appropriate  in 
consideration  of  special  needs  or 
situations. 

(2)  General  principle.  Payable  SNF 
and  HHA  costs  may  not  exceed  the  costs 
HCFA  estimates  to  be  necessary  for  the 
efficient  delivery  of  needed  health 
services.  HCFA  may  establish  estimated 
cost  limits  for  direct  or  indirect  overall 
costs  or  for  costs  of  specific  services  or 
groups  of  services.  HCFA  imposes  these 
limits  prospectively  and  may  calculate 
them  on  a  per  admission,  per  discharge, 
per  diem,  per  visit,  or  other  basis. 

fb)  Procedure  for  establishing  limits. 
(1)  In  establishing  limits  under  this 
section,  HCFA  may  classify  SNFs  and 
HHAs  by  factors  that  HCFA  finds 
appropriate  and  practical,  including  the 
following: 

(i)  Type  of  services  furnished. 

(ii)  Geographical  area  where  services 
are  furnished,  allowing  for  grouping  of 
noncontiguous  areas  having  similar 
demographic  and  economic 
characteristics. 

(iii)  Size  of  institution. 

(iv)  Nature  and  mix  of  services 
furnished. 

(v)  Type  and  mix  of  patients  treated. 

(2)  HCFA  bases  its  estimates  of  the 
costs  necessary  for  efficient  delivery  of 
health  services  on  cost  reports  or  other 
data  providing  indicators  of  current 
costs.  HCFA  adjusts  current  and  past 
period  data  to  arrive  at  estimated  costs 
for  the  prospective  periods  to  which 
limits  are  applied. 


(3)  Before  the  beginning  of  a  cost 
period  to  which  revised  limits  will  be 
applied,  HCFA  will  publish  a  notice  in 
the  Federal  Register,  establishing  cost 
limits  and  explaining  the  basis  on 
which  they  are  calculated. 

(4)  In  establishing  limits  under 
paragraph  (b)(1)  of  this  section,  HCFA 
may  find  it  inappropriate  to  apply 
particular  limits  to  a  class  of  SNFs  or 
HHAs  due  to  the  characteristics  of  the 
SNF  or  HHA  class,  the  data  on  which 
HCFA  bases  those  limits,  or  the  method 
by  which  HCFA  determines  the  limits. 
In  these  cases,  HCFA  may  exclude  that 
class  of  SNFs  or  HHAs  from  the  limits, 
explaining  the  basis  of  the  exclusion  in 
the  notice  setting  forth  the  limits  for  the 
appropriate  cost  reporting  periods. 

fc)  Requests  regarding  applicability  of 
cost  limits.  A  SNF  may  request  an 
exception  or  exemption  to  the  cost 
limits  imposed  under  this  section.  An 
HHA  may  request  only  an  exception  to 
the  cost  limits.  The  SNF's  or  HHA's 
request  must  be  made  to  its  fiscal 
intermediary  within  180  days  of  the 
date  on  the  intermediary's  notice  of 
program  reimbursement. 

(1)  Home  health  agencies.  The 
intermediary  makes  a  recommendation 
on  the  HHA's  request  to  HCFA,  which 
makes  the  decision.  HCFA  responds  to 
the  request  within  180  days  from  the 
date  HCFA  receives  the  request  from  the 
intermediary.  The  intermediary  notifies 
the  HHA  of  HCFA's  decision.  The  time 
required  by  HCFA  to  review  the  request 
is  considered  good  cause  for  the 
granting  of  an  extension  of  the  time 
limit  for  the  HHA  to  apply  for  a 
Provider  Reimbursement  Review  Board 
review,  as  specified  in  §405.1841  of  this 
chapter.  HCFA's  decision  is  subject  to 
review  under  subpart  R  of  part  405  of 
this  chapter. 

(2)  Skilled  nursing  facilities.  The 
intermediary  makes  the  final 
determination  on  the  SNF's  reque,st 
within  90  days  from  the  date  that  the 
intermediary  receives  the  request  from 
the  SNF.  If  the  intermediary  determines 
that  the  SNF  did  not  provide  adequate 
documentation  from  which  a  proper 
determination  can  be  made,  the 
intermediary  notifies  the  SNF  that  the 
request  is  denied.  The  intermediary  also 
notifies  the  SNF  that  it  has  45  days  from 
the  date  on  the  intermediary's  denial 
letter  to  submit  a  new  exception  request 
with  the  complete  documentation  and 
that  otherwise,  the  denial  is  the  final 
determination.  The  time  required  by  the 
intermediary  to  review  the  request  is 
considered  good  cause  for  the  granting 
of  an  extension  of  the  time  limit  for  the 
SNF  to  apply  for  a  Provider 
Reimbursement  Review  Board  review, 
as  specified  in  §405.1841  of  this 
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chapter.  The  intermediarys 
determination  is  subject  to  review  under 
subpart  R  of  part  405  of  this  chapter. 

(d)  Exemptions.  Exemptions  from  the 
limits  imposed  under  this  section  may 
be  granted  to  a  new  SNF.  A  new  SNF 

is  a  provider  of  inpatient  services  that 
has  operated  as  the  type  of  SNF  (or  the 
equivalent)  for  which  it  is  certified  for 
Medicare,  under  present  and  previous 
ownership,  for  less  than  3  full  years.  An 
exemption  granted  under  this 
paragraph,  expires  at  the  end  of  the 
SNF's  first  cost  reporting  period 
beginning  at  least  2  years  after  the 
provider  accepts  its  first  inpatient. 

(e)  Exceptions.  Limits  established 
under  this  section  may  be  adjusted 
upward  for  a  SNF  or  HHA  under  the 
circumstances  specified  in  paragraphs 
(e)(1)  through  (e)(5)  of  this  section.  An 
adjustment  is  made  only  to  the  extent 
that  the  costs  are  reasonable, 
attributable  to  the  circumstances 
specified,  separately  identified  by  the 
SNF  or  HHA.  and  verified  by  the 
intermediary. 

(1)  Atypical  services.  The  SNF  or 
HHA  can  show  that  the — 

(i)  Actual  cost  of  services  furnished  by 
a  SNF  or  HHA  exceeds  the  applicable 
limit  because  the  services  are  atypical  in 
nature  and  scope,  compared  to  the 
services  generally  furnished  by  SNFs  or 
HHAs  similarly  classified;  and 

(ii)  Atypical  services  are  furnished 
because  of  the  special  needs  of  the 
patients  treated  and  are  necessary  in  the 
efficient  delivery  of  needed  health  care. 

(2)  Extraordinary  circumstances.  The 
SNF  or  HHA  can  show  that  it  incurred 
higher  costs  due  to  extraordinary 
circumstances  beyond  its  control.  These 
circumstances  include,  but  are  not 
limited  to,  strikes,  fire,  earthquake, 
flood,  or  other  unusual  occurrences 
with  substantial  cost  effects. 

(3)  Areas  with  fluctuating 
populations.  The  SNF  or  HHA  meets  the 
following  conditions: 

(i)  Is  located  in  an  area  (for  example, 
a  resort  area)  that  has  a  population  that 
varies  significantly  during  the  year. 

(ii)  Is  furnishing  services  in  an  area 
for  which  the  appropriate  health 
planning  agency  has  determined  does 
not  have  a  surplus  of  beds  or  services 
and  has  certified  that  the  beds  or 
services  furnished  by  the  SNF  or  HHA 
are  necessary. 

(iii)  Meets  occupancy  or  capacity 
standards  established  by  the  Secretary. 

(4)  Medical  and  paramedical 
education.  The  SNF  or  HHA  can 
demonstrate  that,  if  compared  to  other 
SNFs  or  HHAs  in  its  group,  it  incurs 
increased  costs  for  items  or  services 
covered  by  limits  under  this  section 


because  of  its  operation  of  an  approved 
education  program  specified  in  §413.85. 

(5)  Unusual  labor  costs.  The  SNF  or 
HHA  has  a  percentage  of  labor  costs  that 
varies  more  than  10  percent  from  that 
included  in  the  promulgation  of  the 
limits. 

(D  Operational  review.  Any  SNF  or 
HHA  that  applies  for  an  exception  to  the 
limits  established  under  paragraph  (e)  of 
this  section  must  agree  to  an  operational 
review  at  the  discretion  of  HCFA.  The 
findings  from  this  review  may  be  the 
basis  for  recommendations  for 
improvements  in  the  efficiency  and 
economy  of  the  SNF's  or  the  HHA's 
operations.  If  recommendations  are 
made,  any  future  exceptions  are 
contingent  on  the  SNF's  or  HHA's 
implementation  of  these 
recommendations. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare— Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementar>-  Medical 
Insurance  Program) 

Dated:  December  8,  1997. 

Nancy-Ann  Min  DeParle, 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  April  6,  1998. 
Denna  E.  Shalala, 
Secretary. 

IFR  Doc.  98-21423  Filed  8-10-98;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  514 
[Docket  No.  9ft-1(q 

Inquiry  into  Automated  Tariff  Filing 
Systems  as  Proposed  by  the  Pending 
Ocean  Shipping  Reform  Act  of  1998 

agency:  Federal  Maritime  Commission. 

action:  Notice  of  inquiry:  Extension  of 
time. 

SUMMARY:  Upon  consideration  of  a 
request  from  counsel  for  various  carrier 
agreements  and  ocean  common  carriers 
a  limited  extension  of  time  to  comment 
on  the  Notice  of  Inquiry  in  this  matter 
is  granted. 

DATES:  Comments  due  on  or  before 
August  25.  1998. 

ADDRESSES:  Send  comments  (original 
and  20  copies)  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  Street, 
NW,  Washington  DC  20573-0001,  (202) 
523-5725. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bryant  L.  VanBrakle,  Director,  Bureau  of 
Tariffs,  Certification  and  Licensing, 


Federal  Maritime  Commission,  800 
North  Capi»ol  Street,  NW. 
Washington.  DC  20573-0001,  (202) 
523-5796 

Thomas  Panebianco,  General  Counsel, 
Federal  Maritime  Commission.  800 
North  Capitol  Street,  NW. 
Washington,  DC  20573-0001,  (202) 
523-5740. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  on  July  9,  1998,  (63  FR 
37088)  published  a  Notice  of  Inquiry 
("NOI")  to  help  determine  an  approach 
that  will  produce  automated  tariff 
publication  systems  and  ser\'ice  contract 
filings  that  best  comport  with  the 
directives  of  S.  414,  the  Ocean  Shipping 
Reform  Act  of  1998,  and  its  legislative 
history.  The  Commission  directed 
comments  to  be  filed  by  August  10, 

1998,  recognizing  that  S.  414  was 
awaiting  action  in  the  House  of 
Representatives  and  that  passage  there 
before  adjournment  could  leave  a  very 
short  time  period  to  adopt  final 
implementing  rules  by  the  March  1, 

1999,  deadline  contained  in  S.  414. 
Counsel  for  numerous  carrier 

agreements  and  ocean  common  carriers 
now  have  requested  a  30-day  extension 
of  the  comment  period  to  September  11. 
1998.  As  justification  therefore  counsel 
refer  to  the  fact  that  S.  414  has  not  yet 
been  passed  by  the  House  and  it  would 
be  "premature  and  speculative  to  offer 
comments  on  how  it  should  be 
implemented."  Counsel  further  suggest 
that  because  of  the  uncertainty  of  the 
legislative  process  they  have  been 
"reluctant  to  devote  much  time"  to  the 
matter  and  "have  not  had  an 
opportunity  to  meet  and  discuss  these 
issues." 

The  Commission,  in  establishing  the 
August  10  comment  deadline, 
recognized  that  enactment  of  S.  414  in 
its  current  form  was  not  a  certainty,  but 
nevertheless  determined  that  time 
constraints  required  that  the  NOI  go 
forward.  Nothing  has  changed  in  this 
regard  although  the  House  of 
Representatives  on  August  4  passed  a 
slightly  modified  version  of  S.  414. 
Given  the  S.  414  time  constraints,  the 
Commission  must  continue  to  proceed 
expeditiously  and  cannot  accommodate 
a  30-day  extension  request. 
Nevertheless,  a  15-day  extension  to 
August  25,  1998,  will  be  granted  in  the 
interest  of  maximizing  public 
participation  in  the  NOI.  The  demands 
inherent  in  meeting  the  proposed 
statutorv"  timetable  may  preclude 
comments  received  after  that  date  from 
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being  considered  in  the  preparation  of  a 

proposed  rule. 

Joseph  C.  Polking, 

Secretary: 

(FR  Doc.  98-21491  Filed  8-10-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  74 

[MM  Docket  No.  98-93;  DA  98-1406] 

1998  Biennial  Regulatory  Review 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  available  technical 

information. 

SUMMARY:  The  Office  of  Engineering  and 
Technology  is  making  available 
technical  information  relating  to  the 
Notice  of  Proposed  Rulemaking  and 
Order.  63  FR  33892  (June  22.  1998).  in 
MM  Docket  No.  98-93.  The  information 
consists  of  two  items:  A  report.  "Field 
Strength  Prediction  in  Irregular 
Terrain,"  describing  the  derivation  of 
the  point-to-point  (FTP)  model 
proposed  in  the  NPRM.  and; 
Comparisons  of  the  predictions  of  the 
FTP  model  with  field  measurement 
data.  FCC  staff  has  also  placed  in  the 
docket  of  this  proceeding  a  spacing  table 
for  Class  CO  minimum  distance 
separation  requirements.  See  memo 
dated  July  22,  1998  from  Peter  H.  Doyle 
to  Magalie  Roman  Salas.  This  table 
supplements  the  description  of  Class  CO 
separation  requirements  provided  at 
footnote  72  of  the  NPRM. 

This  technical  information  is  part  of 
the  record  in  MM  Docket  No.  98-93  and 
is  available  for  public  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Public  Refer^ce  Room. 
Room  238.  1919  M  Street.  NW., 
Washington,  DC.  A  complete  copy  of 
these  materials  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service 
(ITS),  1231  20th  Street,  NVV.. 
Washington,  DC,  (202)  857-3800 
(phone),  (202)  857-3805  (facsimile). 
This  information  may  be  reviewed  or 
downloaded  from  the  FCC  Worldwide 
Web  site  at  [http://www.fcc.gov/oet/fm/ 
ptp/1. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Doyle  (202-418-2126),  Mass 
Media  Bureau. 

Federal  Communications  Commission. 

Roy  J.  Stewart, 

Chief.  Mass  Media  Bureau. 

IFR  Doc.  98-21389  Filed  8-10-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  74 

[MM  Docket  No.  9S-93;  DA  98-1468] 

1998  Biennial  Regulatory  Review 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

comment  and  reply  comment  deadline. 

SUMMARY:  The  Commission  granted  an 
extension  for  filing  comments  and  reply 
comments  in  the  NPRM  Re:  Biennial 
Regulator  Review  released  July  23,  1998 
in  response  to  a  request  filed  by  the 
National  Association  of  Broadcasters 
C'NAB").  The  intended  effect  of  this 
action  is  to  allow  parties  to  have 
additional  time  in  which  to  file 
comments  and  reply  comments  in  this 
proceeding. 

DATES:  Comments  are  due  on  or  before 
October  20,  1998;  reply  comments  are 
due  on  or  before  November  20,  1998. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW, 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gordon  (202-418-2130)  or  Peter  Doyle 
(202-418-2126),  Mass  Media  Bureau. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Order  granting  an 
extension  of  time  for  filing  comments 
and  reply  comments  in  MM  Docket  No. 
96-98-93,  DA  98-1468,  adopted  July 
23,  1998,  and  released  July  23,  1998. 
The  complete  text  of  this  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.  Washington.  DC,  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW, 
Suite  140,  Washington,  DC  20037. 

Synopsis  of  Order  Granting  Extension 
of  Time  for  Filing  Comments 

1.  On  June  11,  1998,  the  Commission 
adopted  a  Notice  of  Proposed 
Rulemaking  and  Order.  63  FR  33892 
(June  22,  1998).  in  this  proceeding.  The 
Notice  solicited  comment  on  several 
proposals  to  substantially  streamline 
and  otherwise  revise  a  wide  variety  of 
radio  technical  rules.  The  Notice  set  the 
comment  filing  deadline  at  August  21, 
1998  and  the  reply  comment  filing 
deadline  at  September  21,  1998. 

2.  On  July  15,  1998,  the  National 
Association  of  Broadcasters  ("NAB") 
filed  a  "Motion  for  Extension  of  Time  of 
Comment  and  Reply  Comment 
Deadlines."  In  support  of  its  request, 


NAB  reports  that  it  has  formed  an  ad 
hoc  committee  of  broadcast  engineers  to 
studv  the  proposals  set  forth  in  the 
Notice.  According  to  NAB.  the 
committee  needs  additional  time  to 
meet,  discuss  the  issues,  and  form 
conclusions  regarding  the  possible 
impact  of  the  Commission's  proposals. 
Therefore.  NAB  requests  an  extension  of 
the  comment  and  reply  comment 
deadlines  to  October  20,  1998  and 
November  20,  1998,  respectively,  so  that 
NAB  and  radio  broadcasters  can 
participate  more  effectively  in  this 
proceeding. 

3.  We  will  grant  the  requested 
extension.  This  proceeding  raises  a 
number  of  complex  technical  issues 
affecting  the  nature  of  the  broadcast 
radio  service  provided  to  the  public.  We 
agree  with  NAB  that  a  well-documented 
record  will  provide  a  more  informed 
decision  as  to  how  the  technical  rules 
should  be  modified.  The  ad  hoc 
committee  of  engineers  that  NAB  has 
formed  has  the  potential  to  make  a 
significant  contribution  to  such  a 
record.  NAB  represents  many  of  the 
parties  that  will  most  directly  be 
affected  by  any  actions  we  take  in  this 
regard,  and  it  has  shown  good  cause 
why  a  sixty-day  extension  will  enable  it 
to  provide  more  well-informed 
comments. 

4.  Accordingly,  it  is  ordered  That  the 
"Motion  for  Extension  of  Time  of 
Comment  and  Reply  Comment 
Deadlines"  filed  by  the  National 
Association  of  Broadcasters  in  MM 
Docket  No.  98-93  Is  granted.  The  time 
for  filing  comments  are  extended  by 
sixty  days,  until  October  20,  1998. 

5.  //  is  further  ordered  That  the  time 
for  filing  reply  comments  in  this 
proceeding  likewise  Is  extended  for 
sixty  days,  until  November  20,  1998. 

6.  This  action  is  taken  pursuant  to  the 
authority  found  in  sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  sections 
154(i)  and  303(r),  and  sections  0.204(b), 
0.283,  and  1.46  of  the  Commission's 
rules,  47  CFR  0.204(b),  0.283,  and  1.46. 

List  of  Subjects  in  47  CFR  Parts  73  and 

74 

Radio,  reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 

Roy  J.  Stewart, 

Chief,  Mass  Media  Bureau. 

IFR  Doc.  98-21388  Filed  8-10-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  Part  229 


[Docket  No.  9807241 95-81 95-OY;  LD. 
070798F] 

RIN  0648-AK95 

Proposed  List  of  Fisheries  for  1999 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMAflY:  This  action  proposes  changes 
for  1999  to  the  List  of  Fisheries  (LOF) 
as  required  by  the  Marine  Mammal 
Protection  Act  (MMPA)  and  proposes 
changes  to  the  regulations  implementing 
section  118  of  the  MMPA.  The  proposed 
LOF  for  1999  reflects  new  information 
on  interactions  between  commercial 
fisheries  and  marine  mammals.  Under 
the  MMPA,  a  commercial  fishery  is  to 
be  placed  on  the  LOF  in  one  of  three 
categories  based  upon  the  level  of 
serious  injury  and  mortality  of  marine 
mammals  that  occurs  incidental  to  that 
Fishery.  The  categorization  of  a  fishery 
in  the  LOF  determines  whether  the 
fishery  is  subject  to  certain  provisions  of 
the  MMPA,  such  as  registration, 
observer  coverage,  and  take  reduction 
plan  requirements. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  by  November  9,  1998. 
ADDRESSES:  Send  comments  to  Chief, 
Marine  Mammal  Division,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring.  MD 
20910. 

Comments  regarding  the  burden-hour 
estimates  or  any  other  aspect  of  the 
collection  of  information  requirements 
contained  in  this  proposed  rule  should 
be  sent  to  the  above  individual  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  OMB,  Attention:  NOAA  Desk 
Officer,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cathy  Eisele,  Office  of  Protected 
Resources,  301-713-2322;  Kim 
Thounhurst,  Northeast  Region,  508- 
281-9138;  Kathy  Wang,  Southeast 
Region,  813-570-5312;  Irma 
Lagomarsino,  Southwest  Region.  562- 
980^016;  Brent  Norberg,  Northwest 
Region,  206-526-6733;  Steven 
Zimmerman,  Alaska  Region,  907-586- 
7235. 

SUPPLEMENTARY  INFORMATION: 


Background 

History  of  the  List  of  Fisheries 

Section  118  of  the  MMPA  requires 
that  NMFS  publish,  at  least  annually,  a 
list  of  fisheries  that  places  all  U.S. 
commercial  fisheries  into  one  of  three 
categories  based  on  the  level  of 
incidental  serious  injury  and  mortality 
of  marine  mammals  in  each  fishery. 

In  1995,  NMFS  published  proposed 
and  final  regulations  implementing 
section  1 18  of  the  MMPA  (60  FR  31666, 
June  17,  1995.  and  60  FR  45086,  August 
30,  1995,  respectively). 

Definitions  of  the  fishery 
classification  criteria  for  Category  I.  II. 
and  III  fisheries  are  found  in  the 
implementing  regulations  for  section 
118  of  the  MMPA  (50  CFR  part  229).  In 
addition,  these  definitions  are  described 
in  the  preambles  to  the  final  rule 
implementing  section  118  (60  FR  45086. 
August  30,  1995)  and  in  the  final  LOF 
for  1996  (60  FR  67063,  December  28, 
1995).  Because  they  provide  the  basis 
for  the  classification  of  fisheries  in  the 
LOF,  these  criteria  are  summarized  here. 

Fishery  Classification  Criteria 

The  fishery  classification  criteria 
consist  of  a  two-tiered,  stock-specific 
approach  that  first  addresses  the  total 
impact  of  all  fisheries  on  each  marine 
mammal  stock  and  then  addresses  the 
impact  of  individual  fisheries  on  each 
stock.  This  approach  is  based  on 
consideration  of  the  rate,  in  numbers  of 
animals  per  year,  of  incidental 
mortalities  and  serious  injuries  of 
marine  mammals  due  to  commercial 
fishing  operations  relative  to  the 
Potential  Biological  Removal  (PBR)  level 
for  each  marine  mammal  stock. 

Tier  1 :  If  the  total  annual  mortality 
and  serious  injury  across  all  fisheries 
that  interact  with  a  stock  is  less  than  or 
equal  to  10  percent  of  the  PBR  level  of 
this  stock,  all  fisheries  interacting  with 
this  stock  would  be  placed  in  Category 
III.  Otherwise,  these  fisheries  are  subject 
to  the  next  tier  of  analysis  to  determine 
their  classification. 

Tier  2 — Category  I:  Annual  mortality 
and  serious  injury  of  a  stock  in  a  given 
fishery  is  greater  than  or  equal  to  50 
percent  of  the  PBR  level. 

Tier  2 — Category  II:  Annual  mortality 
and  serious  injury  of  a  stock  in  a  given 
fishery  is  greater  than  1  percent  and  less 
than  50  percent  of  the  PBR  level. 

Tier  2— Category  III:  Annual  mortality 
and  serious  injury  of  a  stock  in  a  given 
fishery  is  less  than  or  equal  to  1  percent 
of  the  PBR  level. 

Tier  1.  therefore,  considers  the 
cumulative  fishery  mortality  and  serious 
injury  for  a  particular  stock,  while  Tier 
2  considers  fishery-specific  mortality  for 


a  particular  stock.  Additional  details 
regarding  how  threshold  percentages 
between  the  categories  were  determined 
are  provided  in  the  preamble  to  the  final 
rule  implementing  section  118  of  the 
MMPA. 

Requirements  for  Vessels  Participating 
in  Category  I  and  II  Fisheries 

The  primary  functions  of  the  LOF  are 
to  inform  the  public  of  the  levels  of 
interactions  with  marine  mammals  in 
various  commercial  fisheries  and  to 
identify  fisheries  for  which  efforts  to 
reduce  these  interactions  may  be 
necessary.  In  addition,  the  LOF  informs 
the  fishing  industry  of  which  fisheries 
are  subject  to  certain  provisions  of  the 
MMPA. 

Registration:  Fishers  participating  in 
Category  I  or  II  fisheries  are  required, 
under  50  CFR  229.4.  to  be  registered 
under  the  MMPA.  Unless  the 
Authorization  Certificate  program  for  a 
given  fishery  is  integrated  and 
coordinated  with  existing  state  fishery 
registration  programs,  fishers  must 
obtain  a  registration  or  renewal  packet 
from  NMFS  and  submit  the  completed 
registration  or  renewal  form  and  the 
required  registration  fee  to  the 
appropriate  NMFS  Regional  Office. 
Normally.  NMFS  will  send  the  fisher  an 
Authorization  Certificate,  program 
decal,  and  reporting  forms  within  60 
days  of  receiving  the  registration  or 
renewal  form  and  registration  fee. 

NMFS  has  successfully  integrated 
registration  under  the  MMPA  with  state 
fishery  registration  in  Washington, 
Oregon.  Alaska,  and  certain  New- 
England  fisheries,  and  it  anticipates 
being  able  to  integrate  registration  with 
state  fishery  registration  in  North 
Carolina  and  California  in  the  near 
future.  The  benefits  of  integrating 
registration  with  existing  programs  have 
included  a  reduction  or  elimination  of 
fees  for  some  commercial  fishers  and  a 
reduction  in  paperwork  that  must  be 
completed  by  fishers  and  by  NMFS. 

Reporting:  Vessel  owners  or  operators, 
or  fishers,  in  the  case  of  nonvessel 
fisheries,  in  Category  I.  II,  or  III  fisheries 
must  comply  with  50  CFR  229. 6  and 
report  all  incidental  mortalities  and 
injuries  of  marine  mammals  during  the 
course  of  commercial  fishing  operations 
to  NMFS  Headquarters.  "Injury"  is 
defined  in  50  CFR  229.2  as  a  wound  or 
other  physical  harm.  In  addition,  any 
animal  that  ingests  fishing  gear,  or  anv 
animal  that  is  released  with  fishing  gear 
entangling,  trailing  or  perforating  anv 
part  of  the  body  is  considerei  injured 
and  must  be  reported.  Instructions  for 
submission  of  reports  are  found  at  50 
CFR  229.6(a). 
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Observers:  Fishers  participating  in 
Category  I  and  II  fisheries  are  required, 
upon  request,  to  accommodate  an 
observer  aboard  their  vessels.  Observer 
requirements  may  be  found  at  50  CFR 
229.7. 

Take  Reduction  Plans:  Fishers 
participating  in  Category  I  and  II 
fisheries  are  required  to  comply  with 
any  applicable  take  reduction  plans. 
NMFS  may  develop  and  miplement  take 
reduction  plans  for  any  Category  I 
fishery  or  Category  II  fishery  that 
interacts  with  a  strategic  stock  of  marine 
mammals. 

Sources  of  Information  Reviewed 
During  Development  of  the  Proposed 
LOF  for  1999 

NMFS'  Stock  Assessment  Reports 
(SARs)  provide  the  best  available 
information  on  both  the  level  of  serious 
injury  and  mortality  of  marine  mammals 
that  occurs  incidental  to  connnercial 
fisheries  and  the  PBR  levels  for  marine 
mammal  stocks.  The  proposed  LOF  for 
1999  is  based  on  information  provided 
in  both  the  final  SARs  for  1996  (63  FR 
60,  lanuarv  2.  1998)  and  the  draft  SARs 
for  1998.  the  draft  SARs  for  1998 
provide  new  estimates  of  total  serious 
injury  and  mortality  of  marine  mammals 
that  occur  incidental  to  some  U.S. 
commercial  fisheries  and  provide  new' 
estimates  of  PBR  levels  for  some  marine 
mammal  stocks.  If  information  in  the 
1998  draft  SARs  changes  as  a  result  of 
public  comments  or  additional  review 
by  the  Scientific  Review  Groups  (SRGs), 
these  updates  will  be  incorporated  in 
the  final  LOF  for  1999. 

Proposed  Changes  to  the  LOF 

NMFS  reviewed  the  marine  mammal 
incidental  serious  injury  and  mortality 
information  presented  in  the  SARs  for 
all  observed  fisheries  to  determine 
whether  proposed  changes  in  fishery 
classification  were  warranted.  NMFS 
also  reviewed  other  sources  of  new 
information,  including  marine  mammal 
strandings  data  and  other  information 
that  is  not  included  in  the  SARs. 

NMFS  is  proposing  the  following 
specific  changes  to  the  LOF  that  would 
take  effect  in  1999.  With  the  exception 
of  these  proposed  changes.  NMFS 
proposes  to  retain  the  fishery 
classifications  as  published  in  the  final 
LOF  for  1998.  Under  section  1 IH  of  the 
MMPA.  NMFS  must  include  all  U.S. 
commercial  fisheries  on  the  LOF. 
Accordingly.  NMFS  is  publishing  this 
comprehensive  table  listing  all  U.S. 
commercial  fisheries.  NMFS  solicits 
comments  on  this  list  and  should  be 
advised  of  any  fishery  that  is  not 
included  in  this  list.  As  a  result  of 
comments  or  information  received  after 


the  publication  of  the  proposed  1999 
LOF,  NMFS  may  redefine  existing 
fishery  definitions,  recategorize 
fisheries,  or  add  and  delete  fisheries 
from  this  list  for  the  final  1999  LOF. 

Changes  Resulting  From  New  Draft 
SARs 

The  table  in  the  LOF  that  lists  all  U.S. 
commercial  fisheries,  the  number  of 
participants  in  each  fishery,  and  the 
marine  mammal  stocks  and/or  species 
incidentally  killed  or  injured  in  each 
fisherv'  was  updated  to  include  the 
following  changes  in  the  draft  Pacific 
and  Atlantic  SARs: 

1.  The  CA/OR/WA  stocks  of 
Mesoplodont  beaked  whales  were 
proposed  to  be  designated  as  non- 
strategic; 

2.  The  CA/OR'VVA  stock  of  minke 
whales  was  proposed  to  be  designated 
as  non-strategic;  and 

3.  The  Western  North  Atlantic  stock 
of  white-sided  dolphin  is  proposed  to  be 
designated  as  strategic. 

The  draft  SAR  for  Alaska  provided 
updates  to  the  number  of  participants  in 
each  Alaska  commercial  fishery  and  to 
the  list  of  species  and/or  stocks 
incidentally  injured  or  killed  in  each 
fishery.  When  possible,  the  number  of 
participants  provided  in  the  table  in  the 
LOF  reflects  the  number  of  permits 
fished  in  1996.  For  those  fisheries  for 
which  this  information  was  not 
available,  the  number  of  permits  issued 
was  used  to  represent  the  number  of 
participants. 

Midwater  Trawl  Fishery  for  Atlantic 
Herring 

The  current  LOF  includes  a  Category 
III  listing  for  the  Gulf  of  Maine,  U.S. 
mid-Atlantic  coastal  herring  trawl 
fishery.  This  fishery  was  originally 
listed  in  1989  and  comprised 
approximately  five  participants  who 
operated  primarily  in  Maine  state 
waters.  Since  that  time,  information  has 
become  available  indicating  that  vessels 
target  herring  in  other  areas,  including 
Jeffreys  Ledge,  offshore  on  Georges 
Bank,  and  the  nearshore  waters  of 
Rhode  Island,  Connecticut,  and  New 
York.  Ba.sed  on  discussions  with  New 
England  Fishery  Management  Council 
staff  developing  the  Herring  Fishery 
Management  Plan,  NMFS  determined 
that  there  is  little  difference  betw^een  the 
boats  or  gear  fishing  in  coastal  areas 
(such  as  Maine  state  waters)  and  in 
areas  such  as  Jeffreys  Ledge  or  offshore: 
thus,  these  fisheries  should  be 
considered  part  of  the  same  herring 
midwater  trawl  fisherv. 

This  herring  trawl  fishery  utilizes 
midwater  trawl  gear,  a  gear  type  used  in 
the  Atlantic  squid,  mackerel,  butterfish 


trawl  fishery,  a  Category  II  fishery 
known  to  take  several  species  of 
cetaceans.  Herring  are  an  important  prey 
for  several  Atlantic  stocks  of  marine 
mammals,  including  the  Gulf  of  Maine 
stock  of  harbor  porpoise,  a  strategic 
stock.  NMFS  believes  that  this  fishery 
operates  at  times  and  in  locations  of 
significant  densities  of  marine 
mammals.  Therefore,  NMFS  is 
proposing  that  "Atlantic  herring 
midwater  trawl  (including  pair  trawl)" 
be  added  to  the  LOF  as  a  Category  II 
fishery.  NMFS  is  proposing  that  the  new 
listing  for  "Atlantic  herring  midwater 
trawl  (including  pair  trawl)"  include 
those  vessels  currently  operating  in  the 
Gulf  of  Maine,  U.S.  Mid-Atlantic  coastal 
herring  trawl  fishery.  Thus,  the  Category 
III  listing  for  the  Gulf  of  Maine,  U.S. 
Mid-Atlantic  coastal  herring  trawl 
would  be  removed  from  the  LOF. 

Target  species  and  bycatch:  These 
vessels  primarily  target  Atlantic  herring, 
Clupea  harengus,  but  may  catch  small 
amounts  of  anadromous  "river  herring" 
species  such  as  blueback  herring  and 
alewife.  There  are  several  other  finfish 
bycatch  species;  however,  the  most 
prominent  species  are  mackerel,  spiny 
dogfish,  and  silver  hake. 

Gear  types:  The  basic  gear  type  in  this 
fishery  is  midwater  trawl  gear,  which  is 
defined  in  50  CFR  648.2  as  follows: 
"Midwater  trawl  gear  means  trawl  gear 
that  is  designed  to  fish  for,  is  capable  of 
fishing  for,  or  is  being  used  to  fish  for 
pelagic  species,  no  portion  of  which  is 
designed  to  be  or  is  operated  in  contact 
with  the  bottom  at  anv  time." 

Several  vessels  in  tfiis  fishery  are 
using  midwater  trawls  that  are  used  as 
pair  trawls  (one  net  towed  by  two 
vessels).  Although  there  may  be  a  higher 
potential  for  incidental  serious  injury  or 
mortality  of  marine  mammals  in  pair 
trawl  gear,  NMFS  has  no  evidence  that 
it  would  be  at  the  Category  I  level: 
therefore,  NMFS  proposes  to  include 
these  vessels  in  the  Category  II  Atlantic 
herring  midwater  trawl  fishery  until 
data  on  differential  bycatch  rates 
become  available. 

In  addition,  there  may  be  internal 
waters  processing  (IWP)  or  joint  venture 
(JV)  operations  in  this  fishery  in  certain 
times  and  areas.  NMFS  does  not  believe 
that  a  separate  listing  for  IWP  and  JV 
operations  is  warranted  at  this  time. 
NMFS  is  investigating  the  status  of  these 
fisheries  and  their  potential  impacts  on 
marine  mammals  and  will  propose  a 
separate  categorization  for  this  fisherv 
in  the  LOF,  if  appropriate. 

Although  the  effort  data  indicate  that 
a  significant  amount  of  herring  is  landed 
by  bottom  trawl  gear,  this  primarily 
results  from  a  compilation  of  a  large 
number  of  hauls  with  a  small  amount  of 
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herring  bycatch,  rather  than  from 
vessels  actually  targeting  herring.  If  any 
vessels  are  targeting  herring  with  bottom 
trawls,  that  effort  would  be  considered 
to  be  part  of  the  existing  Category  III 
listing  for  the  North  Atlantic  bottom 
trawl  fishery. 

Number  of  participants:  According  to 
landings  data  from  NMFS  and  the 
Maine  Department  of  Marine  Resources, 
there  are  approximately  17  participants 
in  this  fishery,  including  pair  trawl 
vessels. 

Area  of  operation:  Atlantic  herring  is 
distributed  over  continental  shelf  waters 
from  Labrador  to  Cape  Hatteras. 
Therefore,  this  fishery  could  occur 
anywhere  in  that  area,  although  it  is 
likely  to  be  limited  by  factors  such  as 
distance  from  processing  plants  and 
economic  viability.  The  primary  areas  of 
operation  are  Maine  state  waters, 
Jeffreys  Ledge,  southern  New  England, 
and  Georges  Bank. 

Northeast  Multispecies  Sink  Gillnet 
Fishery 

This  fishery  was  listed  in  the  1996 
LOF  as  the  "New  England  multispecies 
sink  gillnet  fishery,  including  species  as 
defined  in  the  Midtispecies  Fisheries 
Management  Flan  and  spiny  dogfish 
and  monkfish."  In  the  1997  LOF,  the 
name  of  this  fishery  was  changed  to  the 
"Northeast  multispecies  sink  gillnet 
fishery,  including  species  as  defined  in 
the  Multispecies  Fisheries  Management 
Plan  and  spiny  dogfish  and  monkfish." 

NMFS  is  proposing  to  change  the 
name  of  this  fishery  to  the  "Northeast 
sink  gillnet  fishery"  to  better  reflect  the 
target  species  and  geographic 
boundaries  of  this  fishery  and  to  avoid 
future  confusion  between  this  fishery 
and  the  boundaries  and  target  species 
addressed  in  the  Northeast  Multispecies 
Fishery  Management  Plan.  The 
Northeast  sink  gillnet  fishery  would 
include  effort  for  all  target  species  (i.e., 
fishery  would  no  longer  be  limited  to 
only  multispecies  finfish,  monkfish,  and 
dogfish).  NMFS  is  not  proposing  to 
change  the  geographic  boundaries  of 
this  fishery;  thus,  the  geographic 
boundary  between  the  Northeast  sink 
gilbiet  fishery  and  the  Mid-Atlantic 
coastal  gillnet  fishery  would  remain  as 
72-30' W.  long. 

Gulf  of  Mexico  Menhaden  Purse  Seine 
Fishery 

The  Gulf  of  Mexico  menhaden  purse 
seine  fishery  is  currently  classified  as  a 
Category  HI  fishery.  Based  on  a  review 
of  1992-95  observer  data,  NMFS  is 
proposing  that  this  fishery  be  placed  in 
Category  H. 

Tier  I  evaluation:  Currently,  there  is 
no  information  available  on  other 


Category  I  or  II  fisheries  interacting  with 
coastal  bottlenose  dolphin  stocks  in  the 
Gulf  of  Mexico.  As  a  result,  takes  of  a 
given  stock  in  any  fishery  would  need 
to  exceed  10  percent  of  that  stock's  PBR 
to  elevate  that  fishery  to  Category  II. 

Tier  II  evaluation:  An  observer 
program  conducted  by  Louisiana  State 
University  in  1992,  1994.  and  1995 
recorded  nine  captures  of  coastal 
bottlenose  dolphin,  eight  from  the 
western  coastal  stock,  and  one  from  the 
northern  coastal  stock.  Three  of  the 
captures  from  the  western  coastal 
bottlenose  stock  were  reported  as 
mortalities.  A  total  of  1,038  sets  was 
observed  over  the  3  years  in  which  the 
observer  program  operated.  The  only 
effort  data  currently  available  are  for 
1994,  in  which  26,097  sets  were 
recorded  in  the  fishery,  and  for  1995. 
when  21,150  sets  were  recorded. 
Assuming  that  an  average  of  the  effort 
in  1994  and  1995  (23.624  sets)  is 
representative  of  the  effort  expanded 
over  the  years  1992,  1994,  and  1995,  the 
three  observed  mortalities  would 
extrapolate  to  an  armual  average  of  68 
mortalities  per  year.  All  lethal  takes 
occurred  in  the  area  encompassing  the 
western  coastal  stock  of  bottlenose 
dolphin  which  has  a  PBR  of  29  animals. 

Because  the  annual  average  of  68 
mortalities  per  year  exceeds  50  percent 
of  the  PBR  level  for  the  western  coastal 
bottlenose  stock,  this  would  ordinarily 
justify  placement  of  this  fishery  in 
Category  I;  however,  NMFS  is  proposing 
to  place  this  fishery  in  Category  II, 
pending  a  revised  analysis  of  the  stock 
structure  for  bottlenose  dolphin  in  the 
Gulf  of  Mexico.  The  Atlantic  SRG  has 
advised  that  the  Atlantic  and  Gulf  of 
Mexico  bottlenose  dolphin  stock 
structures  be  re-examined  and  has 
suggested  that  the  three  Gulf  coastal 
stocks  be  combined.  Under  this 
scenario,  the  PBR  levels  for  the  three 
Gulf  coastal  stocks  would  result  in  a 
combined  PBR  of  154  animals,  thus 
placing  this  fishery  in  Category  II. 
NMFS  has  not  yet  determined  whether 
this  would  be  a  biologically  appropriate 
stock  designation,  but  NMFS  believes 
that  provisionally  placing  this  fishery  in 
Category  n  is  appropriate,  pending  a 
revised  analysis  of  stock  structure  for 
bottlenose  dolphin  in  the  Gulf  of 
Mexico. 

North  Carolina  Haul  Seine  Fishery 

NMFS  has  received  reports  that  the 
North  Carolina  haul  seine  fishery 
operates  in  several  mid-Atantic  states, 
including  North  Carolina.  Virginia  and 
New  Jersey;  therefore,  NMFS  proposes 
to  change  the  name  of  this  fishery  to  the 
"Mid-Atlantic  haul  seine." 


Discussion  of  Other  Commercial 
Fisheries 

Atlantic  Squid,  Mackerel.  Butterfish 
Trawl  Fishery 

In  June  1998.  the  Atlantic  SRG 
recommended  that  NMFS  consider 
reclassifying  the  Atlantic  squid, 
mackerel,  butterfish  trawl  fisher}-  as  a 
Category  I  fishery  because  estimated 
marine  mammal  takes  in  this  fishery 
exceed  the  PBR  level  for  two  stocks'of 
marine  mammals. 

The  Northeast  Fisheries  Science 
Center  (NEC)  has  reviewed  the  current 
mortality  estimates  for  the  Atlantic 
squid,  mackerel,  butterfish  trawl  fishery 
and  found  that  there  is  substantial 
uncertainty  surrounding  these 
estimates.  As  a  result,  the  NEC  plans  to 
re-evaluate  the  estimates  of  marine 
mammal  mortality  that  occur  incidental 
to  this  fishery  after  data  collected  in 
1997  are  analyzed. 

Because  the  marine  mammal 
mortality  estimates  are  currently  under 
revision,  NMFS  is  not  proposing  to 
reclassify  this  fishery  for  the  1999  LOF. 
NMFS  expects  that  the  draft  1999  SARs 
will  include  updated  marine  mammal 
mortality  estimates  for  this  fishery,  and 
NMFS  will  re-evaluate  the  classification 
of  this  fishery  when  the  draft  1999  SARs 
become  available. 

U.S.  Mid- Atlantic  Coastal  Gillnet 
Fishery 

The  U.S.  mid-Atlantic  coastal  gillnet 
fishery  is  currently  classified  as  a 
Category  II  fishery,  and  information 
regarding  incidental  bycatch  of  coastal 
bottlenose  dolphin  in  this  fishery  was 
discussed  in  the  proposed  LOF  (62  FR 
28657.  May  27,  1997)  and  in  the  final 
LOF  for  1998  (63  FR  5748,  Februar>'  4. 
1998).  No  new  information  has  been 
received  since  the  publication  of  the 
final  1998  LOF  to  change  the  basis  for 
the  original  Category  II  classification  of 
this  fishery;  therefore,  the  fishery  will 
remain  in  Category  C.  However,  data 
from  the  current  mid-Atlantic  coastal 
gillnet  observer  program  should  be 
available  in  time  for  the  LOF  for  2000, 
and  the  status  of  this  fishery  will  be 
reviewed  at  that  time. 

Atlantic  Ocean,  Gulf  of  Mexico  Blue 
Crab  Trap/Pot  Fishery 

Over  the  5-year  period  from  1993  to 
1997,  eight  bottlenose  dolphins 
stranded  in  the  Southeast  Region  with 
identifiable  crab  pot  gear  attached. 
During  the  same  time  period,  an 
additional  22  bottlenose  dolphin 
carcasses  were  recovered  entangled  in 
crab  pot-type  line  from  an 
unidentifiable  source,  or  displaying 
marks  on  the  skin  consistent  with 
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entanglement  in  such  gear.  These 
strandings  were  distributed  throughout 
the  Atlantic  and  Gulf  of  Mexico  states. 
Manatees  have  also  been  reported 
entangled  in  this  gear,  but  most  of  these 
animals  were  disentangled  and  released 
alive. 

The  eight  confirmed  dolphin/crab  pot 
entanglements  span  three  different 
geographic  areas  and^ay  represent  at 
least  three  bottlenose  dolphin  stocks, 
including  the  south  Atlantic  area,  the 
south  Florida  area,  and  the  Gulf  of 
Mexico.  Most,  if  not  all,  of  the  dolphin 
carcasses  were  recovered  in  inshore 
waters  where  bay,  sound,  and  estuarine 
stocks  of  bottlenose  dolphins  reside. 

The  Atlantic  SARs  currently  do  not 
recognize  separate  coastal  bottlenose 
stocks  in  the  U.S.  south  Atlantic  and 
south  Florida  area.  The  Atlantic  SARs 
have  not  yet  recognized  bay,  sound  or 
estuarine  bottlenose  stocks  in  the 
Atlantic  because  very  little  survey  data 
and  stock  structure  information  are 
available  for  these  animals.  Currently. 
NMFS  is  conducting  extensive  studies 
to  gain  a  better  understanding  of 
bottlenose  dolphin  stock  structure  in 
these  areas. 

Until  coastal  bottlenose  dolphin  stock 
structure  is  better  understood  and  PBR 
levels  are  available,  NMFS  cannot 
conduct  the  tier  analyses  required  to 
determine  the  appropriate 
categorization  of  this  fishery.  Therefore, 
this  fishery  will  remain  in  Category  III 
at  this  time.  Both  NMFS  and  the  Fish 
and  Wildlife  Service  (FVVS)  are 


concerned  about  an  apparent  increase  in 
manatee  and  dolphin  entanglements  in 
crab  pot  gear  in  recent  years  and  intend 
to  monitor  this  situation  closely.  FVVS  is 
currently  conducting  a  background 
study  regarding  what  is  currently 
known  about  this  fishery  in  Florida 
waters.  NMFS  also  hopes  to  conduct  a 
field  study  of  dolphin/crab  pot 
interactions  in  the  near  future. 

North  Carolina  Inshore  Gillnet  Fishery 

Recently,  one  bottlenose  dolphin 
stranded  in  North  Carolina  with 
evidence  of  fishery  interactions,  and 
two  other  bottlenose  dolphins  were 
disentangled  and  released  from  gillnet 
gear  in  inshore  North  Carolina  waters. 
These  incidences  indicate  that  a  small 
number  of  bottlenose  dolphin 
mortalities  may  have  resulted  from 
gillnets  in  inside  waters  of  North 
Carolina.  Based  on  current  bottlenose 
stock  structure  information,  these 
animals  were  most  likely  from  the 
Western  North  Atlantic  coastal  stock. 
Assuming  that  these  animals  are  from 
the  Western  North  Atlantic  coastal 
bottlenose  stock,  the  annual  take  of  this 
stock  in  the  North  Carolina  inshore 
gillnet  fishery  would  be  less  than  1 
percent.  Based  on  this  information, 
NMFS  does  not  propose  to  recategorize 
this  fishery  at  this  time;  however,  given 
the  uncertainties  regarding  bottlenose 
dolphin  stock  structure,  it  is  possible 
that  the  bottlenose  dolphins  in  these 
inshore  North  Carolina  waters  may  not 
be  from  the  Western  North  Atlantic 


coastal  stock.  As  noted,  the  stock 
structure  for  coastal  bottlenose  stocks  is 
currently  under  revision.  If  new 
information  on  bottlenose  dolphin  stock 
structure  indicates  that  this  fishery  is 
interacting  with  a  separate  stock  of 
coastal  bottlenose  dolphin,  NMFS  will 
re-evaluate  the  categorization  of  this 
fishery. 

The  current  observer  program  for  the 
mid-Atlantic  coastal  gillnet  fishery  will 
likely  incorporate  the  North  Carolina 
inshore  gillnet  fishery  in  its  monitoring 
program,  so  more  conclusive 
information  on  possible  interactions 
between  this  fishery  and  marine 
mammals  should  be  available  in  the 
near  future. 

Hawaii  Swordfish,  Tuna,  Billfish,  Mahi 
Mahi,  Wahoo,  Oceanic  Sharks  Longline/ 
Set  Line  Fishery 

The  Hawaii  swordfish,  tuna,  billfish, 
mahi  mahi,  wahoo,  oceanic  sharks 
longline/set  line  fishery  is  classified  as 
a  Category  III  fishery.  This  fishery  has 
been  observed  on  a  mandatory  basis 
since  February  1994  with  low  (3.5  to  4.5 
percent)  levels  of  observer  coverage. 
Between  1994  and  1997,  there  were  10 
observed  incidental  takes  of  marine 
mammals.  At  least  five  species  of 
marine  mammals  were  observed  taken 
along  with  two  unidentified  animals 
one  of  which  was  reported  as  an 
unidentified  whale  and  the  other  as  an 
unidentified  cetacean.  The  only 
observed  mortality  was  a  short-finned 
pilot  whale  in  1996. 


Species 

1994 

1995 

1996 

1997 

Total 

'2 

22 

21 

4 

21 

31 

*1 

Short-finned  pilot  whale  

Total  

0 

3 

3 

4 

10 

'Gear  interaction  type  unconftrmed/unknown. 

^Hooked. 

^Snagged. 

«EntangJed  and  Killed. 

Based  on  the  observed  mortality  and 
injuries  of  several  species  of  cetaceans, 
the  Pacific  SRG  recommended,  in  April 
1998.  that  NMFS  propose  to  reclassify 
this  fishery  as  a  Category  II  fishery  in 
the  proposed  1999  LOF. 

Estimates  of  total  annual  incidental 
marine  mammal  mortality  and  serious 
injury  are  not  yet  available  for  this 
fishery.  PBR  levels  are  unavailable  for 
most  of  the  stocks  of  marine  mammals 
identified  as  incidentally  taken  in  this 
fishery  because  the  abundance  of  these 


stocks  within  the  Hawaii  Exclusive 
Economic  Zone  is  unknown  (Barlow  et 
al.,  1997).  The  only  stock  for  which  a 
PBR  level  has  been  calculated  is  for 
spinner  dolphins;  however,  this  is  a 
limited  PBR  level  (6.8  animals)  which  is 
based  on  a  minimum  count  of  spinner 
dolphins  from  the  west  coast  of  Hawaii 
only. 

The  majority  of  the  marine  mammals 
that  have  been  incidentally  taken  in  this 
fishery  were  released  alive  with  injuries. 
NMFS  has  not  yet  considered  these 


injuries  in  the  classification  of  the 
Hawaii  longline  fishery;  NMFS  will  be 
publishing  proposed  guidelines  for 
determining  what  constitutes  a  serious 
injury  to  a  marine  mammal  after  the 
guidelines  are  finalized  and  will 
evaluate  these  incidental  injuries  at  that 
time.  There  has  been  only  one 
confirmed  incidental  marine  mammal 
mortality  observed  in  the  Hawaii 
longline  fishery  over  a  4-year 
monitoring  period.  NMFS  believes  that. 
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even  though  observer  coverage  levels 
were  low,  this  level  of  incidental 
mortality  constitutes  a  "remote 
likelihood  of  incidental  mortality  or 
serious  injury  of  marine  mammals"; 
therefore,  NMFS  is  proposing  to  retain 
this  fishery  in  Category  HI. 
Consideration  of  incidental  serious 
injuries  in  the  Hawaii  longline  fishery 
may  warrant  the  reclassification  of  this 
fishery  in  the  LOF  for  2000. 

NMFS  recognizes  the  importance  of 
monitoring  marine  mammal  bycatch  in 
this  fishery  and  of  developing  sound 
marine  mammal  mortality  estimates. 
NMFS  will  be  increasing  observer 
coverage  of  the  fishery  this  year. 
Although  this  observer  coverage  is 
intended  to  primarily  monitor  the 
incidental  take  of  sea  turtles,  all  takes  of 
marine  mammals  will  be  recorded. 
NMFS  is  making  changes  to  the 
sampling  protocol  for  specimens  and  to 
the  recording  of  interactions  and 
considering  making  changes  to  the 
sampling  design  for  observer  coverage  to 
improve  the  marine  mammal  bycatch 
information  that  is  collected  through 
this  observer  program.  NMFS  will 
continue  to  evaluate  observer  data  and 
any  new  information  that  become 
available  on  the  level  of  serious  injury 
and  mortality  of  marine  mammals  that 
is  occurring  incidental  to  this  fishery 
and  will  propose  a  recategorization  of 
this  fishery  as  appropriate. 

Although  the  Hawaii  longline  fishery 
is  a  Category  III  fishery,  participants  in 
this  fishery  are  already  required  to  take 
observers  onboard,  to  submit  vessel 
logbooks,  to  report  all  interactions  with 
marine  mammals,  and  to  obtain  a 
limited  entry  permit  to  participate  in 
this  fishery. 

California  Offshore  Longline  Fishery 

The  California  offshore  longline 
fishery  is  a  small  Category  III  fishery, 
with  less  than  10  vessels  currently 
operating.  Ehiring  part  of  the  year, 
vessels  in  the  California  longline  fishery 
operate  in  the  same  times  and  areas  as 
vessels  in  the  Hawaii  swordfish,  tuna, 
billfish,  mahi  mahi,  wah(jo,  oceanic 
sharks  longline/set  line  fishery. 
Although  the  California  offshore 
longline  fishery  has  the  potential  to 
interact  with  some  of  the  same  marine 
mammal  stocks  as  the  Hawaii  longline 
fishery,  NMFS  has  no  evidence  of 
serious  injuries  or  mortalities  of  marine 
mammals  associated  with  the  Cahfomia 
offshore  longline  fishery. 
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Other  Proposed  Changes  to  the  List  of 
Fisheries 

The  following  changes  are  being  made 
to  clarify  the  name  of  the  fishery  to:  (1) 
include  the  specific  gear  type  or  target 


species,  (2)  update  the  estimated 
number  of  vessels/persons  in  the 
fishery,  (3)  revise  the  name  of  the 
fishery  to  identify  its  exact  geographic 
area  of  operation,  or  (4)  update  the  stock 
or  species  of  marine  mammals  that  are 
docimiented  as  incidentally  injured  or 
killed  in  the  fishery. 

Table  1,  Category  II:  The  name  of  the 
Alaska  Peninsula/ Aleutians  salmon  drift 
gillnet  fishery  is  changed  to  the  Alaska 
Peninsula/ Aleutian  Islands  salmon  drift 
gillnet  fishery. 

Table  1,  Category  II:  The  name  of  the 
Alaska  Peninsula/ Aleutian  Island 
salmon  set  gillnet  fishery  is  changed  to 
the  Alaska  Peninsula/Aleutian  Islands 
salmon  set  gillnet  fishery. 

Table  1.  Category  II:  The  name  of  the 
Alaska  Cook  Inlet  drift  gillnet  fishery  is 
changed  to  the  Alaska  Cook  Inlet 
salmon  drift  gillnet  fishery. 

Table  1.  Category  II:  The  name  of  the 
Alaska  Bristol  Bay  drift  gilhiet  fishery  is 
changed  to  the  Alaska  Bristol  Bay 
salmon  drift  gillnet  fishery. 

Table  1,  Category  II:  The  name  of  the 
Alaska  Bristol  Bay  set  gillnet  fishery  is 
changed  to  the  Alaska  Bristol  Bay 
salmon  set  gillnet  fishery. 

Table  1,  Category  IT.  The  name  of  the 
Alaska  pair  trawl  fishery  is  changed  to 
the  Alaska  miscellaneous  finfish  pair 
trawl  fishery. 

Table  1,  Category  III:  The  name  of  the 
Alaska  Prince  William  Sound  set  gillnet 
fishery  is  changed  to  the  Alaska  Prince 
William  Sound  salmon  set  gillnet 
fishery. 

Table  1,  Category  III:  The  estimated 
number  of  vessels/persons  for  the 
Alaska  Kuskokwira,  Yukon,  Norton 
Sound,  Kotzebue  salmon  gillnet  fishery 
is  changed  from  1,519  to  1,419. 

Table  1,  Category  III:  The  name  of  the 
Alaska  Metlakatla  purse  seine  fishery  is 
changed  to  the  Alaska  Metlakatla 
salmon  purse  seine  fishery. 

Table  1,  Category  III:  The  estimated 
number  of  vessels/persons  for  the 
Alaska  Bering  Sea,  Gulf  of  Alaska  finfish 
fishery  is  changed  from  277  to  274. 

Table  1,  Category  III:  The  name  of  the 
Alaska  other  finfish  handline  and 
mechanical  jig  fishery  is  changed  to  the 
Alaska  miscellaneous  finfish  handline 
and  mechanical  jig  fishery. 

Table  1,  Category  III:  The  estimated 
number  of  vessels/persons  for  the 
Alaska,  Washington,  Oregon.  California 
commercial  passenger  fishery  is 
changed  from  >1 7,000  (16,276  Alaska 
only)  to  >4,000  (3,523  Alaska  only). 
Table  2,  Category  I:  The  stock  of 
marine  mammals  that  are  injured/killed 
in  the  Northeast  sink  gillnet  fishery  is 
clarified  for  the  following  species: 
Common  dolphin.  Western  North 
Atlantic  (WNA);  Fin  whale.  WNA; 


Spotted  dolphin,  WNA;  False  killer 
whale,  WNA;  Harp  seal,  WNA. 

Table  2.  Category  II:  The  Western 
North  Atlantic  coastal  stock  of 
bottlenose  dolphin  is  added  as  a  stock 
that  incurs  injury  or  mortality  incidental 
to  the  North  Caroline  inshore  gillnet 
fishery. 

Table  2.  Category  III:  The  name  of  the 
Gulf  of  Maine,  southeast  U.S.  Atlantic 
coastal  shad,  sturgeon,  gillnet  (includes 
waters  of  North  Carolina)  fishery  is 
changed  to  the  Gulf  of  Maine,  southeast 
U.S.  Atlantic  coastal  shad,  sturgeon, 
gillnet  fishery.  Fishermen  participating 
in  the  North  Carolina  fishery  are  more 
appropriately  identified  under  the  U.S. 
mid-Atlantic  coastal  gillnet  fishery. 

Table  2.  Category  III:  The  list  of 
marine  mammal  species/ stocks 
incidentally  injured/killed  in  the 
Florida  east  coast.  Gulf  of  Mexico 
pelagics  king  and  Spanish  mackerel 
gillnet  fishery  is  changed  from 
Bottlenose  dolphin.  Western  Gulf  of 
Mexico  (GMX)  coastal;  Bottlenose 
dolphin.  Northern  GMX  coastal; 
Bottlenose  dolphin.  Eastern  GMX 
coastal;  Bottlenose  dolphin,  GMX  bay,, 
sound,  and  estuarine.  to  none 
documented.  There  have  been  no 
documented  interactions  of  marine 
mammals  with  this  fishery.  The  fishery 
uses  run-around  gillnets  and  employs 
spotter  planes  to  find  schooling 
mackerel  which  make  interactions  with 
marine  mammals  highly  improbable. 

Proposed  Changes  to  Regulations  at  50 
CFR  Part  229 

NMFS  is  proposing  several  revisions 
and  technical  edits  to  50  CFR  part  229. 
These  changes  are  described  here. 

Definitions 

In  several  places,  the  term  "take"  was 
replaced  with  the  term  "serious  injury 
and  mortality"  to  better  reflect  the 
statutory  language  of  section  118  of  the 
MMPA. 

NMFS  is  proposing  to  remove  the 
definitions  of  the  term  "Incidental,  but 
not  intentional,  take"  and  the  term 
"Incidental  mortality".  NMFS  is 
proposing  instead  to  include  a 
definition  of  the  term  "Incidental". 

NMFS  is  proposing  to  add  a  definition 
for  the  term  "Integrated  fishery"  under 
§  229.2.  This  term  is  currently  defined 
and  discussed  in  several  sections  of  part 
229,  but  was  not  previously  defined  in 
%  229. 2  Definitions. 

Requirements  for  Category  I  and  11 
Fisheries 

Section  229.4(b)(2)(v)  cur.-^ntly 
requires  that  vessel/gear  owners  provide 
a  description  of  the  gear  type  and 
approximate  time,  duration,  and 
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locations  of  each  fishery  operation. 
Because  this  information  is  incorporated 
within  the  fishery  title,  it  is  not 
necessary  for  fishers  to  provide  NMFS 
with  this  additional  fishery  description 
information.  NMFS  is  proposing  to 
remove  this  requirement. 

NMFS  is  proposing  to  remove  all 
references  to  an  "'annual  decal"  in  part 
229.  The  NMFS'  Marine  Mammal 
Authorization  Program  decals  do  not 
have  an  annual  expiration  and  may  not 
always  be  issued  every  year;  therefore, 
NMFS  is  proposing  that  the  term 
"decal"  be  used  instead  of  the  term 
"annual  decal". 

Under  §  229.4(e)(3),  Authorization 
Certificates  must  be  signed  and  dated  by 
the  owner  or  the  authorized 
representative  of  the  owner  in  order  to 
be  valid.  NMFS  is  proposing  to  remove 
this  provision  since  the  possession  of  a 
certificate  is  sufficient  to  provide  an 
authorization  for  taking  of  marine 
mammals. 

NMFS  made  several  additional  minor 
changes  to  §  229.4,  including  updating 
the  telephone  numbers  of  NMFS 
regional  offices,  clarifying  registration 
requirements  for  participants  in 
integrated  fisheries,  and  restructuring 
sections  to  improve  clarity  and 
readability. 

Requirements  for  Category  III  Fisheries 

The  marine  mammal  deterrence 
provisions  under  the  1994  Amendments 
to  the  MMP.A  should  pertain  to  all 
commercial  fishermen;  however,  §229.5 
erroneously  indicates  that  these 
provisions  apply  only  to  participants  in 
Category  I  and  Category  II  fisheries. 
NMFS  is  proposing  to  correct  the 
wording  of  this  section  to  clarify  that 
this  deterrence  provision  applies  to  all 
vessel  owners  and  crew  members 
engaged  in  commercial  fishing 
operations. 

Reporting  Requirements 

NMFS  is  proposing  to  modif\'  the 
reporting  requirements  under  §  229.6  to 
include  all  commercial  fishermen, 
regardless  of  the  category-  of  fishery  they 
participate  in,  and  to  clarify  the 
registration  requirements  for 
participants  in  non-vessel  fisheries. 
Instead  of  providing  the  vessel  name 
and  registration  number,  participants  in 
non-vessel  fisheries  would  be  required 
to  submit  the  gear  permit  number. 

Monitoring  of  Incidental  Mortalities  and 
Serious  Injuries 

Because  observers  may  not  always  be 
onboard  the  vessel  and  may  monitor 
bycatch  from  alternate  platforms,  NMFS 


proposes  to  remove  all  reference  to  an 
"onboard  observer". 

Under  §  229.7(c)(4)(i),  vessel  operators 
and  crew  members  must  provide 
"adequate  accommodations"  for 
observers.  In  order  to  ensure  the  health 
and  safety  of  marine  mammal  observers, 
NMFS  is  proposing  to  further  define  the 
specific  accommodations  that  vessel 
operators  must  provide.  Vessel 
operators  or  crew  members  must 
provide  "food,  toilet,  bathing,  and 
sleeping  accommodations  that  are 
equivalent  to  those  provided  to  the 
crew".  These  accommodations  should 
be  provided  at  no  cost  to  the  observer 
or  to  NMFS. 

Section  229.7  allows  observers  to 
sample,  retain,  or  store  marine 
mammals  or  other  protected  species 
specimens.  NMFS  is  proposing  to 
specifically  allow  observers  to  sample, 
retain,  or  store  target  and  non-target 
catch,  which  would  include  marine 
mammals  or  other  protected  species 
specimens. 

Under  §  229.7,  the  current  observer 
requirements  apply  only  to 
Authorization  Certificate  holders; 
however,  the  intent  of  these  regulations 
is  to  apply  to  all  vessel  owners/ 
operators  or  operators  of  nonvessel  gear 
participating  in  Category  I  or  II  fisheries; 
therefore.  NMFS  is  proposing  to  have 
the  observer  requirements  apply  to 
"vessel  owners/operators"  instead  of 
"Authorization  Certificate  holders". 

Under  §  229.7(c)(6),  marine  mammals 
incidentally  taken  in  commercial  fishing 
operations  may  be  retained  only  if 
authorized  by  NMFS  personnel, 
designated  contractors,  an  official 
observer,  or  by  a  scientific  permit  in  the 
possession  of  the  vessel  operator.  NMFS 
believes  that  it  is  more  appropriate  to 
place  this  provision  with  the  other 
prohibitions  under  §  229.3. 

Emergency  Regulations 

NMFS  has  clarified  the  regulatory 
language  regarding  emergency  actions. 
Under  §  229.9,  the  Assistant 
Administrator  may  promulgate 
emergency  actions  if  the  incidental 
mortality  or  serious  injury  of  marine 
mammals  from  commercial  fisheries  is 
having,  or  is  likely  to  have,  an 
immediate  significant  adverse  impact  on 
a  stock  or  species.  If  the  stock  is  one  for 
which  a  take  reduction  team  has  not 
been  established  or,  in  the  case  of  a 
Category  III  fishery  that  may  be 
adversely  impacting  the  stock,  the 
Assistant  Administrator  may 
immediately  review  the  stock 
assessment  for  this  stock  and 
classification  of  this  fishery'  to 


determine  whether  a  take  reduction 
team  should  be  established.  In  this 
section,  NMFS  has  clarified  that  the 
Assistant  Administrator,  in  reviewing 
the  fishery  classification,  would  also 
determine  whether  a  recategorization  of 
the  fishery  is  appropriate. 

Take  Reduction  Plans 

NMFS  has  added  a  new  introductory 
section  under  the  subpart  addressing 
take  reduction  plan  regulations.  This 
new  section  clarifies  that  the  MMPA 
authorizes  NMFS  to  impose  regulations 
governing  commercial  fishing 
operations,  when  necessary,  to 
implement  a  take  reduction  plan  in 
order  to  protect  or  restore  a  marine 
mammal  stock  or  species  covered  by  the 
plan.  This  introductory  section  is 
followed  by  sections  addressing  the 
regulatory  measures  of  individual  take 
reduction  plans. 

List  of  Fisheries 

The  following  two  tables  list  U.S. 
commercial  fisheries  according  to  their 
assigned  categories  under  section  118  of 
the  MMPA.  The  estimated  number  of 
vessels  is  expressed  in  terms  of  the 
number  of  active  participants  in  the 
fishery,  when  possible. 

If  this  information  is  not  available,  the 
estimated  number  of  vessels  or  persons 
licensed  for  a  particular  fishery  is 
provided.  If  no  recent  information  is 
available  on  the  number  of  participants 
in  a  fishery,  the  number  from  the  1996 
LOF  is  used.  The  tables  also  list  the 
marine  mammal  species/stocks  that  are 
incidentally  killed  or  injured  in  each 
fishery  based  on  observer  data,  logbook 
data,  stranding  reports,  and  fishers' 
reports.  This  list  includes  all  species  or 
stocks  known  to  incur  injury  or 
mortality  for  a  given  fishery;  however, 
not  all  species  or  stocks  identified  are 
necessarily  independently  responsible 
for  a  fishery's  categorization.  There  are 
a  few  fisheries  that  are  in  Category  II 
that  have  no  recently  documented 
interactions  with  marine  mammals. 
Justifications  for  placement  of  these 
fisheries  are  by  analogy  to  other  gear 
types  that  are  known  to  injure  or  kill 
marine  mammals,  as  discussed  in  the 
final  LOF  for  1996  (60  FR  45086. 
December  28,  1995). 

Commercial  fisheries  in  the  Pacific 
Ocean  are  listed  in  Table  1;  commercial 
fisheries  in  the  Atlantic  Ocean  are  listed 
in  Table  2.  An  asterisk  (*)  indicates  that 
the  stock  is  a  strategic  stock;  a  plus  (+) 
indicates  that  the  stock  is  listed  as 
threatened  or  endangered  under  the 
Endangered  Species  Act. 
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Table  1.— List  of  Fisheries  Commercial  Fisheries  in  the  Pacific  Ocean 


Fishery  description 


Estimated 
number  of 
vessels/per- 
sons 


Marine  mammal  species/stocks  incidentally  killed/injured 


Category 


GILLNET  FISHERIES: 

CA    angel    shark/halibut 
(>3.5ln)  set  gillnet. 


and    other    species    large    mesh 


CA/OR  thresher  shark/swordflsh  dntt  gillnet 


Hartxjr  porpoise,  central  CA 

Common  dolphin,  short-beaked.  CA'OR'VM 

Common  dolphin,  long-beaked  CA 

California  sea  lion.  US. 

Hartxjr  seal.  CA 

Northern  elephant  seal.  CA  breeding 

Steller  sea  lion.  Eastern  U.S.'  + 

Sperm  whale,  CA/Oa'WA*  + 

Dall's  porpoise,  CA/ORAVA 

Pacific  white  sided  dolphin.  CA,'OR/WA 

Risso's  dolphin.  CA/ORAVA 

Bottlenose  dolphin.  CA/ORAVA  offshore 

Short-beaked  common  dolphin  CA^'OFIAVA 

Long-beaked  common  dolphin  CA/OR/WA 

Northern  right  whale  dolphin,  CA/OFl/WA 

Short-finned  pilot  whaJe,  C/VORWA* 

Baird's  beaked  whale,  CA/OR/WA 

Mesoplodont  beaked  whale,  CA^OR^WA 

Cuvier's  beaked  whale,  CA/OR/WA 

Pygmy  sperm  whale,  CA^'ORWA 

Calrfornia  sea  lion,  US 

Northern  elephant  seal,  CA  breeding 

Humpback  whale,  CA/OR'WA-Mexico* 

Minke  whale,  CA/OR/WA 

Striped  dolphin,  CA/OR/WA 

Killer  whale,  CA/OR/WA  Paafic  coast 

Northern  fur  seal,  San  Miguel  Island 


GILLNET  FISHERIES: 

AK  Prince  William  Sound  salmon  drift  gillnet 


Category 


AK  Peninsula/  Aleutian  Islands  salmon  dnft  gillnet 

AK  Peninsula/  Aleutian  Islands  salmon  set  gillnet 
Southeast  Alaska  salmon  drift  gillnet  


509 


163 


110 


439 


AK  Cook  Inlet  salmon  dnft  gillnet 


AK  Cook  Inlet  salmon  set  gillnet 


AK  Yakutat  salmon  set  gillnet 
AK  Kodiak  salmon  set  gillnet  . 


560 


604 


139 
172 


Steller  sea  lion,  Western  U  S  •  + 

Northern  fur  seal.  Eastern  Pacific* 

Harbor  seal,  GOA* 

Pacific  white-sided  dolphin,  central 

North  Pacific 

Hartxir  porpoise,  GOA 

Dall's  porpoise,  AK 

Northern  fur  seal.  Eastern  Pacific* 

Hartxjr  seal,  GOA 

Hart)or  porpoise,  Bering  Sea 

Dall's  porpoise,  AK 

Steller  sea  lion.  Western  U  S.*  + 

Hartxjr  porpoise,  Bering  Sea 

Steller  sea  lion.  Eastern  US  *+ 

Hartxjr  seal.  Southeast  AK 

Paafic  white-sided  dolphm,  central 

North  Pacific 

Harbor  porpoise.  Southeast  AK 

Dall's  porpoise.  AK 

Humpback  whate.  central  North  Pacific* 

Steller  sea  lion.  Western  U.S.*+ 

Hartxjr  seal,  GOA* 

Hartxjr  porpoise,  GOA 

Dall's  porpoise,  AK  Beluga. 

Cook  Inlet* 

Steller  sea  lion,  Western  U.S.*  + 

Hartx>r  seal,  GOA* 

Harbor  porpoise,  GOA 

Beluga,  Cook  Inlet* 

Dall's  porpoise,  AK 

Harbor  seal.  Southeast  AK 

Gray  whale.  Eastern  North  Pacific 

Harbor  seal.  GOA* 

Harbor  porpoise.  GOA 

Sea  otter.  Southwest  AK 
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Fishery  aescriDtion 


AK  Bristol  Bay  salmon  arift  gillnet 


AK  Bristol  Bay  salmon  set  gillnet 


1 


AK  Metlakatia  Annette  Island  salmon  driti  gillnet  

WA  Puget  Sound  Region  salmon  drift  gillnet  (includes  all 
inland  waters  south  of  US-Canada  border  and  eastward 
of  the  Bonilla-Tatoosh  line — Treaty  Indian  fishing  is  ex- 
cluded)- 
PURSE  SEINE  FiSHERlES: 

CA  anchovy,  mackerel,  tuna  purse  seine  


CA  squid  purse  seme  , 

AK  Southeast  salmon  purse  seine 
TRAWL  FISHERIES: 

AK  miscellaneous  finfish  pair  trawl 
Longline  fisheries 

OR  swordfish  floating  longline 

OR  blue  shark  floating  longline  .. 


Estimated 
number  of 
vessels/per- 
sons 


Marine  mammal  species/stocks  incidentally  killed/Injured 


Steller  sea  lion,  Western  U.S.*+ 

Northern  fur  seal,  Eastern  Pacific" 

Harbor  seal,  Bering  Sea 

Beluga,  Bnstol  Bay 

Gray  whale.  Eastern  North  Pacific 

Spotted  seal,  AK 

Pacific  white-sided  dolphin,  central 

North  Pacific 

Harbor  seal,  Bering  Sea 

Beluga,  Bristol  Bay 

Gray  whale.  Eastern  North  Pacific 

Northern  fur  seal.  Eastern  Pacific* 

Spotted  seal,  AK 

None  documented 

Harbor  porpoise,  inland  WA 

Dall's  porpoise,  CA/OR/WA 

Harbor  seal,  WA  inland 


Bottlenose  dolphin,  CA/'ORA/VA  oflshore 

California  sea  lion,  U.S. 

Harbor  seal,  CA 

Short-finned  pilot  whale,  CA/OR/WA" 

Humpback  whale,  central  North  Pacific"+ 


None  documented 

None  documented 
None  documented 


Category 


GILLNESS  FISHERIES 

AK  Prince  William  Sound  salmon  set  gillnet 


AK  Kuskokwim,  Yukon,  Norton  Sound.  Kotzebue  salmon 

gillnet 

AK  roe  herring  and  food,  bait  herring  gillnet  

WA,  OR  herring,  smelt,  shad,  sturgeon,  bottom  fish,  mullet, 

perch,  rockfish  gillnet 
WA  Willapa  Bay  drift  gillnet  

WA  Grays  Harbor  salmon  drift  gillnet  (excluding  treaty  TrilD- 

al  fishing). 
WA.  OR   lower  Columbia   Ri^er  (includes  tributaries)   drift 

gillnet. 
CA  set  and  drift  gillnet  fisheries  that  use  a  stretched  mesh 

size  of  3.5  in  or  less. 

AK  miscellaneous  finfish  set  gillnet  

Hawaii  gillnet   

PURSE  SEINE,  BEACH  SEINE.  ROUND  HAUL  AND  THROW 
NET  FISHERIES: 
AK  salmon  purse  seme  (except  Southeast  Alaska,  which  is 
in  Category  II). 

AK  salmon  beach  seme   

AK  roe  herrmg  and  food/bait  herring  purse  seme 

AK  roe  hernng  and  lood/bait  herring  beach  seme  

AK  Metlakatia  salmon  purse  seme 

AK  octopus/squid  purse  seme 

CA  herring  purse  seme  


CA  sardine  purse  seme 

CA  squid  purse  seme  

AK  miscellaneous  finfish  purse  seme 
AK  miscellaneous  fmfish  beach  seme 

WA  salmon  purse  seme  

WA  salmon  reef  net  


26 

1.491 

1,687 
913 

82 

24 

110 

341 

4 
115 


586 


Steller  sea  lion.  Western  U.S.*+ 
Harbor  seal,  GOA* 
None  documented 

None  documented 
None  documented 

Harbor  seal,  OR/WA  coast 
Northern  elephant  seal,  CA  breeding 
Harbor  seal,  OR/WA  coast 

California  sea  lion,  U.S. 
Hartxir  seal.  OR/WA  coast 
None  documented 

Steller  sea  lion,  Western  U.S.*+ 
Bottlenose  dolphin,  HI 
Spinner  dolphin,  HI 


Harbor  seal,  GOA' 


6 

None  documented 

517 

None  documented 

1 

None  documented 

10 

None  documented 

2 

None  documented 

100 

Bottlenose  dolphin, 

CA  coas 

al 

California  sea  lion, 

U.S. 

Harbor  seal,  CA 

120 

None  documented 

145 

California  sea  lion, 

U.S. 

4 

None  documented 

1 

None  documented 

440 

None  documented 

53 

None  documented 
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Table  1  .—List  of  Fisheries  Commercial  Fisheries  in  the  Pacific  OcEAr^-Continued 


Fishery  description 


WA,  or  herring,  smelt,  squid  purse  seme  or  lampara  

WA  (all  species)  beach  seme  or  drag  seme  

HI  purse  seine  

HI  opelu/akule  net  

HI  throw  Ret,  cast  net  

DIP  NET  FISHERIES 

WA,  OR  smelt,  herring  dip  net  

CA  squid  dip  net 

MARINE  AQUACULTURE  FISHERIES: 

WA,  OR  salmon  net  pens  

CA  salmon  enhancement  reanng  pen  

OR  salmon  ranch  

TROLL  FISHERIES 

AK  salmon  troll  

CA/OR/WA  salmon  troll  

AK  north  Pacific  halibut,  AK  bottom  fish,  WA,  OR,  CA  alba- 
core,  groundfish,  bottom  fish,  CA  halibut  non-salmonid 
troll  fishenes. 

HI  trolling,  rod  and  reel 

Guam  tuna  troll 

Commonwealth  of  the  Northern  Mariana  Islands  tuna  troll 

American  Samoa  tuna  troll  

HI  net  unclassified  

LONGLINE/SET  LINE  FISHERIES: 

AK  state  waters  sablefish  long  line/set  line  

Miscellaneous  finfish/groundfish  longllne/set  line 


Estimated 
number  of 
vessels/ per- 
sons 


Manne  mammal  speaes/stocks  mcioentally  killed,  injured 


HI   swordfish,   tuna,   billfish, 
sharks  longlme/set  line. 


mahi   mahi.   wahoo,   oceanic 


WA,  OR  North  Pacific  halibut  longlme/set  line 

AK  southern  Bering  Sea,  Aleutian  Islands,  and  Western 
Gulf  of  Alaska  sablefish  longline.'se*  line  (tederalty  regu- 
lated waters). 


AK  halibut  longline/set  line  (state  and  Federal  waters)  

WA,  OR,  CA  groundfish,  bottomfish  longlme/set  line 

AK  octopus/squid  longlme  

CA  shark/bonito  longlme/set  line  .. 
TRAWL  FISHERIES: 

WA,  OR,  CA  shrimp  trawl  

AK  shrimp  otter  trawl  and  beam  trawl  (statewide  and  Cook 

Inlet). 
AK  Gulf  of  Alaska  groundfish  trawl  


AK  Bering  Sea  and  Aleutian  Islands  groundfish  trawl 


130  None  documented 

235  None  documented 

18  None  documerted 

16  None  documented 

47  None  docurrwnted 

119  None  documented 

115  None  documented 

21  Calitornia  sea  lion,  U.S. 

<1  None  documented 

1  None  documented 

1 149  Steller  sea  lion,  Eastern  U.S. 

4,300  None  documented 

1 ,354  None  documented 


1 ,795  None  documented 

50  None  documented 

50  None  documented 

<50  None  documented 

106  None  documented 

840     None  documented 
594     Hartwr  seal,  GOA  * 

Hartx)r  seal,  Bering  Sea 

Datl's  porpoise.  AK 

Steller  sea  lion.  Western  US. 

Hartx>r  seal.  Southeast  AK 

Northern  elephant  seal.  CA  Dreeoing 

Hawaiian  monk  seal*+ 

Humpback  whale.  Central  North  Pacitic" 

Risso's  dolphin,  HI 

Bottlenose  dolphin,  HI 

Spinner  dolphin,  HI 

Short-finned  pilot  whale,  HI 

None  documented 

Northern  elephant  seaJ.  CA  breeding 

Killer  whale,  resident 

Killer  whale,  transient 

Steller  sea  lion.  Western  US 

Pacific  white-sided  dolphin,  central 

North  Pacific 

Call's  porpoise,  AK 

Steller  sea  lion.  Western  US  •  + 

None  documented 

None  documented 
None  documented 


140 


350 

762 


2,882 

367 

2 

10 

300 
62 

201 


193 


None  documented 
None  documented 

Steller  sea  lion.  Western  U  S,% 

Northern  fur  seal.  Eastern  Pacific' 

Hartxjr  seal,  GOA* 

Dall's  porpoise,  AK 

Northern  elephant  seal.  CA  breeding 

Steller  sea  lion.  Western  US  •->■ 

Northern  fur  seal.  Eastern  Pacific* 

Killer  whale,  resident 

Killer  whale,  transient 

Pacific  white-sided  dolphm.  central 

North  Pacific 

Hartx)r  porpoise.  Bering  Sea 

Harbor  seal,  Benng  Sea 

Harbor  seal.  GOA* 

Bearded  seal,  AK 

Ringed  seal,  AK 
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Xable  1.— List  op  Fisheries  Commercial  Fisheries  in  the  Pacific  Ocean— Continued 


Fishery  aescriDtior 


Estimated 
number  of 
vessels/per- 
sons 


Marine  mammal  species/stocks  incidentally  killed/injured 


AK  state-managed  waters  of  Cook   Inlet.   Kachemak  Bay, 
Prince  William  Sound,  Southeast  AK  groundfish  trawl. 

AK  miscellaneous  fmfish  orer  or  oeam  'rawl  

AK  fooO'bait  herring  trawl  

•vVA,  OR,  CA  grounafish  trawl   


POT.  RING  NET.  AND  TRAP  FISHERIES: 

AK  crustacean  pot  

AK  Bering  Sea.  GOA  tinfish  pot  


WA,  OR.  CA  saoietisn  oot  . 
WA.  OR,  CA  crab  pot 
WA,  OR  shrimp  pot  &  trap 
CA  lobster,  prawn,  shrimp. 


ocK  crab,  fish  potD608 


OR,  CA  hagfish  pot  or  trap   

HI  lobster  trap  

hi  crab  trao    

HI  fish  trao    

Hi  shrimp  trap  

HANDLINE  AND  JIG  FISHERIES 

AK  North  Pacific  halibut  handlme  anc  mechanical  jig  . 
AK  miscellaneous  finfish  handlme  and  mechanical  |ig 

AK  octopussquid  handlme      

WA  groundfish,  Dottomfish  jig   

HI  aku  Doat.  pole  and  line  , 

Hi  inshore  handlme   

HI  tuna     

HI  deep  sea  oottomfish   , 


Guam  bottomfish  ,  

Commonwealth  of  the  Northern  Manana  Islands  bottomfish 

American  Samoa  bottomfish    

HARPOON  FISHERIES: 

CA  swordfish  harpoon  

POUND  NETWEIR  FISHERIES' 

AK  Southeast  Alaska  herring  food.oait  pound  net  

WA  herring  Drush  weir  

BAIT  PENS 

WAORCA  oait  pens 

DREDGE  FISHERIES: 

Coastwide  scallop  dredge    

DIVE.  HAND.MECHINICAL  COLLECTION  FISHERIES; 

AK  abalone    

AK  dungeness  crao  

AK  herring  spawn-on-kelp  

AK  urchin  and  other  fish  shellfish  

AK  clam  hand  shovel   

AK  clam  mechanical  hydraulicl    


312 

4 

585 


WA,OR  sea  urchin,  other  clam,  octoous,  oyster,  sea  cu- 
cumber, scallop,  ghost  shnmo  nand.  dive,  or  mechanical 
collection. 

CA  abalone  

CA  sea  urchin  

HI  squiding,  spear   


1.496 
274 


176 

1,478 

254 

None 

documented 

25 

15 

22 

19 

5 

266 

258 

2 

679 
54 
650 
144 
434 


<50 
<50 
<50 

228 

154 
1 

13 

106 

9 

3 
200 
442 
162 

9 

637 


111 
583 
267 


Spotted  seal,  AK 

Call's  porpoise.  AK 

Ribbon  seal.  AK 

Northern  elephant  seal.  CA  breeding 

Sea  otter.  Southwest  AK 

Pacific  Walrus  .  AK 

None  documented 

None  documented 

None  documented 

Steller  sea  lion.  Western  U.S.*+ 

Northern  fur  seal.  Eastern  Pacific* 

Pacific  white-sided  dolphin,  central 

North  Pacific 

Dall's  porpoise.  CA/ORAWA 

California  sea  lion,  U.S. 

Harbor  seal,  OR/WA  coast 

Harbor  porpoise,  Southeast  AK 
Harbor  seal.  GOA' 
Harbor  seal,  Bering  Sea 
Sea  otter.  Southwest  AK 
None  documented 
None  documented 
None  documented 


None  documented 
Hawaiian  monk  sear+ 
None  documented 
None  documented 
None  documented 

None  documented 
None  documented 
None  documented 
None  documented 
None  documented 
Botllenose  dolphin,  HI 
Rough-toothed  dolphin,  HI 
Hawaiian  monk  seal'* 
Bottlenose  dolphin.  HI 
Hawaiian  monk  sear+ 
None  documented 
None  documented 
None  documented 

None  documented 

None  documented 
None  documented 

None  documented 

None  documented 


None  documented 
None  documented 
None  documented 
None  documented 
None  documented 
None    documented 

mented 
None  documented. 


WA    herring    spawn-on-kelp4None    docu- 


None  documented. 
None  documented. 
None  documented. 


LONGLINE  F 
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Table  1.— List  of  Fisheries  Commercial  Fisheries  in  the  Pacific  Ocean— Continued 


Fishery  description 


HI  lobster  diving 

HI  coral  diving 

HI  handpick 

WA  shelltlsh  aquaculture 

WA,  CA  kelp  

HI  fisti  pond  

COMMERCIAL    PASSENGER    FISHING   VESSEL    (CHARTER 
BOAT)  FISHERIES: 
AK,  WA,  OR,  CA  commercial  passenger  fistiing  vessel 


AK  octopus/squid  "ottier"  

HI  "other 

LIVE  FINFISH/SHELLFISH  FISHERIES: 

CA  finflsh  and  shellfish  live  trap/hook-and-line 


Estimated 
number  of 
vessels/per- 
sons 


Manne  mammal  species;stocks  incidentally  killecfinjured 


6 

2 

135 

684 

4 

10 


>  4,000 

(3,523  AK 

only) 

19 

114 

93 


None 
None 
None 
None 
None 
None 


documented, 
documented, 
documented, 
documented, 
documented, 
documented. 


None  documented. 


None  documented. 
None  documented. 

N6ne  documented. 


*  Marine  mammal  stock  is  strategic  or  is  proposed  to  be  listed  as  strategic  in  the  draft  SARs  for  1998 

*  Stod<  IS  listed  as  threatened  or  endangered  under  the  Endangered  Species  Act  (ESA)  or  as  depleted  under  the  MMPA 
List  of  Abbreviations  Used  in  Table  1 

AK — Alaska 

CA — California 

HI — Hawaii 

GOA— Gulf  of  Alaska  ^ 

OR — Oregon 

WA — Washington 

Table  2.— List  of  Fisheries  Commercial  Fisheries  in  the  Atlantic  Ocean,  Gulf  of  Mexico,  and  Caribbean 


Fishery  description 


Estimated 
numtjer  of 
vessels/per- 
sons 


Category  I 


GILLNET  FISHERIES: 

Atlantic  Ocean,  Canbbean,  Gulf  of  Mexico  large  pelagics 
drift  gillnet. 


15 


Northeast  sink  gillnet 


341 


)ne    docu- 


LONGLINE  FISHERIES: 


North  Atlantic  nght  whale,  WNA'+ 

Humpback  whale,  WNAV 

Sperm  whale,  WNA*+ 

Dwarf  sperm  whale,  WNA* 

Cuviers  beaked  whale,  WNA* 

True's  beaked  whale,  WNA* 

Gervais'  beaked  whale,  WNA* 

Blainville's  beaked  whale,  WNA* 

Risso's  dolphin,  WNA 

Long-finned  pitot  whale,  WNA* 

Short-finned  pilot  whale,  WNA* 

White-sided  dolphin,  WNA* 

Common  dolphin,  WNA* 

Atlantic  spotted  dolphin,  WNA* 

Pantroptcal  spotted  dolphin,  WNA* 

Striped  dolphin,  WNA  Spinner  dolphin,  WNA 

Bottlenose  dolphin,  WNA  offshore 

Hart>or  porpoise,  GME/BF* 

North  Atlantk;  nght  whale,  WNA*+ 

Humpback  whale,  WNA*+ 

Minke  whale,  Canadian  east  coast 

Killer  whale,  WNA 

White-sided  dolphin,  WNA* 

Bottlenose  dolphin,  WNA  offshore 

Hartx)r  porpoise,  GME/BF* 

Harbor  seal,  WNA 

Gray  seal,  WNA 

Common  dolphin,  WNA* 

Fin  whale,  WNA*+  Spotted  dolphin,  WNA 

False  killer  whale,  WNA 

Harp  seal,  WNA 
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Table  2.— List  of  Fisheries  Commercial  Fisheries  in  the  Atlantic  Ocean,  Gulf  of  Mexico,  and  Caribbean — 

Continued 


Fishery  description 


Atlantic  Ocean,  Canbbean, 
longline. 


Gulf  of  Mexico  large  pelagics 


TRAP/POT  FISHERIES— LOBSTER: 

Gulf  of  Maine,  U.S.  rnid-Atlantic  lobster  trap/pot 


Estimated 
number  of 
vessels/per- 
sons 


Marine  mammal  species/stocks  incidentally  injured/killed 


Humpback  whale,  WNA*+ 

Minke  whale,  Canadian  east  coast 

Risso's  dolphin,  WNA 

Long-finned  pilot  whale,  WNA* 

Short-finned  pilot  whale,  WNA* 

Common  dolphin,  WNA* 

Atlantic  spotted  dolphin,  WNA* 

Pantropical  spotted  dolphin,  WNA* 

Striped  dolphin,  WNA 

Bottlenose  dolphin,  WNA  offshore 

Bottlenose  dolphin,  GMX  Outer 

Continental  Shell 

Bottlenose  dolphin,  GMX  Continental 

Shelf  Edge  and  Slope 

Atlantic  spotted  dolphin,  Northern  GMX 

Pantropical  spotted  dolphin.  Northern  GMX 

Risso's  dolphin.  Northern  GMX 

Harbor  porpoise,  GME/BF* 

North  Atlantic  nght  whale,  WNA*+ 

Humpback  whale,  WNA*+ 

Fin  whale,  WNA*+ 

Minke  whale,  Canadian  east  coast 

While-sided  dolphin,  WNA* 

Hartx)r  seal,  WIMA 


Category  II 


GILLNET  FISHERIES: 

IJ  S   mid-Atlantic  coastal  aillnet      

>655 

Humpback  whale,  WNA*+ 

Minke  whale,  Canadian  east  coast 

Bottlenose  dolphin,  WNA  offshore 

. 

Bottlenose  dolphin,  WNA  coastal*+ 

Hartwr  porpoise,  GME/BF* 

Gulf  of  Maine  small  pelagics  surlace  gillnet  

133 

Humpback  whale,  WNA*+ 

White-sided  dolphin,  WNA* 

Hartxjr  seal,  WNA 

Southeastern  U.S.  Atlantic  shark  gillnet 

12 

Bottlenose  dolphin,  WNA  coastal* 
North  Atlantic  right  whale,  WNA*+ 

TRAWL  FISHERIES: 

Atlantic  sauid   mackerel   butterfish  trawl      

620 

Common  dolphin,  WNA* 

Risso's  dolphin,  WNA 

Long-finned  pilot  whale,  WNA* 

Short-finned  pilot  whale,  WNA* 

White-sided  dolphin,  WNA* 

Atlantic  herring  midwater  trawl  (including  pair  trawl)  

17 

None  documented 

PURSE  SEINE  FISHERIES: 

Gull  of  Mexico  menhaden  purse  seme  

50 

Bottlenose  dolphin.  Western  GMX  coastal 
Bottlenose  dolphin.  Northern  GMX  coastal 

HAUL  SEINE  FISHERIES: 

Mid-Atlarrtic  haul  seme  

25 

Bottlenose  dolphin,  WNA  coastal* 

Hart)or  porpoise,  GME/BF* 

STOP  NET  FISHERIES: 

North  Carolina  roe  mullet  stop  net  

13 

Bottlenose  dolphin,  WNA  coastal* 

Category  III 

GILLNET  FISHERIES: 

Rhode  Island,  southern  Massachusetts  (to  Monomoy  Is- 
land), and  New  York  Bight  (Raritan  and  Lower  New  York 
Bays)  inshore  gillnet. 

Long  Island  Sound  inshore  gillnet  

32 
20 
60 

45 

Humpback  whale,  WNA*+ 
Bottlenose  dolphin,  WNA  coastal*+ 
Harbor  porpoise,  GME/BF* 
Humpback  whale,  WNA*+ 

• 
Delaware  Bav  inshore  oillnet              

Bottlenose  dolphin,  WNA  coastal*+ 
Hart)or  porpoise,  GME/BF* 
Humpback  whale,  WNA*+ 

Chesapeake  Bay  inshore  gillnet 

Bottlenose  dolphin,  WNA  coastar+ 
Harbor  porpoise,  GME/BF* 
None  documented 
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Table  2.— Ust  of  Fisheries  Commercial  Fisheries  in  the  Atlantic  Ocean,  Gulf  of  Mexico,  and  Caribbean— 

Continued 


Fishery  description 


North  Carolina  inshore  gillnet 

Gulf  of  Mexico  inshore  gillnet  (btack  drum,  sheepshead, 
weakfish,  mullet,  spot,  croaker). 

Gulf  of  Maine,  Southeast  U.S.  Atlantic  coastal  shad,  stur- 
geon gillnet. 

Gulf  of  Mexico  coastal  gillnet  (includes  mullet  gillnet  fishery 
in  LA  and  MS). 

Florida  east  coast,  Gulf  of  Mexico  pelagics  king  and  Span- 
ish mackerel  gillnet. 

TRAWL  FISHERIES: 

North  Atlantic  bottom  trawl  


Estimated 
number  of 
vessels/per- 
sons 


94 
unknown 

1,285 


unknown 


Mid-Atlantic,   Southeastern  U.S.  Atlantic,  Gulf  of  Mexico 
shrimp  trawl. 

Gulf  of  Maine  northern  shrimp  trawl 

Gulf  of  Maine,  Mid-Atlantic  sea  scallop  trawl 

Mid-Atlantic  mixed  species  trawl  

Gulf  of  Mexico  butterfish  trawl 


Georgia,  South  Carolina,  Maryland  whelk  trawl 

Calico  scallops  trawl 

Bluefish,  croaker,  flounder  traw 

Crab  trawl  

U.S.  Atlantic  monktish  trawl  

MARINE  AQUACULTURE  FISHERIES: 

Finfish  aquaculture  

Shellfish  aquaculture  

PURSE  SEINE  FISHERIES: 

Gulf  of  Maine  Atlantic  herring  purse  seine 


271 


1,052 


Mid-Atlantic  menhaden  purse  seine 

Gulf  of  Maine  menhaden  purse  seine 

Florida  west  coast  sardine  purse  seine  

U.S.  Atlantic  tuna  purse  seine 

U.S.  mid-Atlantic  hand  seine 

LONGLINE/HOOK-AND-LINE  FISHERIES: 

Gulf  of  Maine  tub  trawl  groundfish  bottom  longline/  hook- 
and-line. 

Southeastern  U.S.  Atlantk;,  Gulf  of  Mexico  snapper-grouper 
and  other  reef  fish  tx)ttom  longline/hook-and-line. 

Southeastern  U.S.  Atlantic,  Gulf  of  Mexico  shari<  bottom 
longline/hook-and-line. 

Gulf  of   Maine,   U.S.   mid-Atlantic  tuna,   shark  swordfish 
hook-and-line/harpoon. 

Southeastern  U.S.  Atlantic,  Gulf  of  Mexico  &  U.S.  mid-At- 
lantic pelagic  hook-and-line/harpoon. 
TRAP/POT  FISHERIES— LOBSTER,  CRAB,  AND  FISH: 

Gulf  of  Maine,  U.S.  mid-Atlantic  mixed  species  trap/pot  


U.S.  mid-Atlantic  and  Southeast  U.S.  Atlantic  black  sea 

bass  trap/pot. 
U.S.  mid-Atlantic  eel  trap/pot  


>18,000 

320 

215 

>1,000 

2 

25 

200 

1550 

400 

unknown 

48 
unknown 

30 


22 

50 

10 

unknown 

>250 

46 

3,800 

124 

26,223 

1,446 

100 


Manne  mammal  species/stocks  inadentally  mjured/kiHed 


30 


Bottler>ose  dolphin,  WNA  coastar+ 
None  documented 

Minke  whale,  Canadian  east  coast 
Harbor  porpotse,  GME/BF* 
Bottlenose  dolphin,  WNA  coastal* + 
Bottlenose  dolp>hin.  Western  GMX  coastal 
Bottlenose  dolphin.  Northern  GMX  coastal 
Bottlenose  dolphin.  Eastern  GMX  coastal 
Bottlenose  dolphin,  GMX  Bay,  Sound,  &  Estuanne" 
Bottlenose  dolphin,  Western  GMX  coastal 
BottlerK)se  dolphin.  Northern  GMX  coastal 
Bottlenose  dolphin,  Eastern  GMX  coastal 
Bottlenose  dolphin,  GMX  Bay,  Sound,  &  Estuanne" 

Long-finned  priot  whale,  WNA* 
Short-finned  pitot  whale,  WNA* 
Common  dolphin,  WNA* 
White-sided  dolphin,  WNA* 
Stnped  dolphin,  WNA 
Bottlenose  dolphin,  WNA  offshore 
Bottlenose  dolphin,  WNA  coastal** 

None  documented 

None  documerrted 

None  documented 

Atlantic  spotted  dolphin,  Eastern  GMX 

Pantropical  spotted  dolphin,  Eastern  GMX 

None  documented 

None  documented 

None  documented 

None  documented 

Common  dolphin,  WNA* 

HartXK  seal,  WNA 
None  documented 

Hartx>r  porpoise,  GMEySF* 

Harbor  seal,  WNA 

Gray  seal,  Northwest  North  Atlantic 

Bottlenose  dolphin,  WNA  coastal** 

None  documented 

Bottlenose  dolphin,  Eastem  GMX  coastal 

None  documented 

None  documented 

Hartwr  seal,  WNA 

Gray  seal,  Northwest  North  Atlantic 

None  documented 

None  documented 

None  documented 

None  documented 


North  Atlantic  nght  whale,  WNA*+. 

Humpback  whale,  WNA*+ 

Minke  whale,  Canadian  east  coast 

Harbor  porpoise,  GME/BF* 

Harbor  seal,  WNA 

Gray  seal,  Northwest  North  Atlantic 

None  documented 


>700  I  None  documented 
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Table  2.— List  of  Fisheries  Commercial  Fisheries  in  the  Atlantic  Ocean,  Gulf  of  Mexico,  and  Caribbean— 

Continued 


Fishery  description 


Atlantic  Ocean,  Gutf  of  Mexico  blue  crab  trap/pot 


Southeastern    U.S.    Atlantic,    Gulf   of    Mexico,    Caribbean 
spiny  lobster  trap/pot. 
STOP  seine/weir/pound  FISHERIES: 

GuK  of  Maine  hernng  and  Atlantic  mackerel  stop  seine/weir 


U.S.  mid-Atlantic  mixed  speaes  stop/seine/weir  (except  the 
North  Carolina  roe  mullet  stop  net). 

U.S.  mid-Atlantic  crab  stop  seme/weir  

DREDGE  FISHERIES: 

Gulf  of  Maine,  U.S.  mid-Atlantic  sea  scallop  dredge  

U.S.  mid-Atlanttc  offshore  surfclam  and  quahog  dredge  

Gulf  of  Maine  mussel  

U.S.  mid-Atlantic/Gulf  of  Mexico  oyster  

HAUL  SEINE  FISHERIES: 

Southeastern  U.S.  Atlantic,  Caribbean  haul  seine 

BEACH  SEINE  FISHERIES: 

Canbbean  beach  seme  

DIVE,  HAND/MECHANICAL  COLLECTION  FISHERIES: 

Gulf  of  Maine  urchin  dive,  hand/mechanical  collection 

Atlantic  Ocean.  Gulf  of  Mexico,  Caribbean  shellfish  dive, 
hand/mechanical  collection. 
COMMERCIAL    PASSENGER    FISHING   VESSEL    (CHARTER 
BOAT)  FISHERIES: 

Atlantic  Ocean,  Gulf  of  Mexico.  Caribbean  commercial  pas- 
senger fishing  vessel. 


Estimated 
number  of 
vessels/per- 
sons 


20,500 


750 


50 


500 

2,600 

233 

100 

>50 

7,000 

25 

15 

>50 
20,000 


4,000 


Marine  mammal  species/stocks  incidentally  injured/killed 


Bottlenose  dolphin,  WNA  coastal* 
Bottlenose  dolphin,  Western  GMX  coastal 
Bottlenose  dolphin.  Northern  GMX  coastal 
Bottlenose  dolphin,  Eastern  GMX  coastal 
Bottlenose  dolphin,  GMX  Bay,  Sound,  &  Estuarine* 
West  Indian  manatee,  FL*+ 
West  Indian  manatee,  FL*+ 
Bottlenose  dolphin,  WNA  coastar+ 

North  Atlantic  right  whale,  WNA* 

Humpback  whale,  WNA*+ 

Minke  whale,  Canadian  east  coast 

Hartior  porpoise,  GME/BF* 

Hartxjr  seal,  WNA 

Gray  seal.  Northwest  North  Atlantic 

None  documented 

None  documented 

None  documented 
None  documented 
None  documented 
None  documented. 

None  documented. 

West  Indian  manatee,  FL+. 

None  documented. 
None  documented. 


None  documented. 


'  Marine  mammal  stock  is  strategic  or  is  proposed  to  be  listed  as  strategic  in  the  draft  SARs  for  1998. 

+  Stock  IS  listed  as  threatened  or  endangered  under  the  ESA  or  as  depleted  under  the  MMPA. 

AAAList  of  Abbreviations  Used  m  Table  2 

FL— Flonda 

GA — Georgia 

GME/BF— Gulf  of  Maine/Bay  of  Fundy 

GMX— Gulf  of  Mexico 

NC— North  Carolina 

SC— South  Carolina 

TX — Texas 

WNA— Western  North  Atlantic 


Classification 

The  Assistant  (I^neral  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  LOF  for  1999,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  follows: 

L'nd^'^  existing  regulations  certain  fishers 
must  register,  obtain  an  Authorization 
Ortificate.  and  pay  a  fee  of  S25.  Such  a 
certificate  authorizes  the  taking  of  certain 
marine  mammals  incidental  to  commercial 
fishing  operations.  Currently,  approximately 
22,500  fishers  are  registered.  The  majority  of 
these  fishers  do  not  need  to  register 


separately  under  this  program  because  their 
registration  has  been  coordinated  with 
existing  state  or  Federal  registration 
programs.  All  fishers  participating  in 
Category  I  and  II  fisheries  are  required  to 
register  under  the  MMPA.  This  proposed  rule 
would  require  the  registration  of  additional 
fishers  that  are  classified  in  Category  II, 
including  participants  in  the  Atlantic  herring 
midwater  Lrawl  fishery  (17  participants]  and 
in  the  Gulf  of  Mexico  menhaden  fishery  (50 
participants).  Some  of  these  fishers  may 
currently  participate  in  other  Category  II 
fisheries  and.  therefore,  may  already  be 
required  to  register  under  the  MMPA.  The 
application  fee,  with  respect  to  expected 
revenues,  is  not  considered  significant 
because  it  represents  under  0,01  percent  of 
the  total  revenue.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 


This  action  proposes  changes  to  the 
current  List  of  Fisheries  and  reflects 
new  information  on  commercial 
fisheries,  marine  mammals,  and 
interactions  between  commercial 
fisheries  and  marine  mammals.  This 
proposed  list  informs  the  public  of 
which  U.S.  commercial  fisheries  may  be 
required  in  1999  to  comply  with  certain 
parts  of  the  MMPA,  including 
requirements  to  register  for 
Authorization  Certificates. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

This  proposed  rule  does  not  contain 
new  collection-of-information 
requirements  subject  to  the  Paperwork 
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Reduction  Act;  however,  the  proposed 
addition  of  two  fisheries  to  Category  II 
in  the  LOF  would  result  in  up  to  70  new 
fishers  being  subject  to  collection-of- 
information  requirements.  Some  of 
these  fishers  may  currently  participate 
in  other  Category  II  fisheries  and, 
therefore,  may  already  be  required  to 
register  under  the  MMPA. 

The  collection  of  information  required 
for  the  reporting  of  marine  mammal 
injuries  or  mortalities  to  NMFS  and  for 
the  registration  of  fishers  under  the 
MMPA  has  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  OMB  control  numbers  0648-0292 
(0.15  hours  per  report)  and  0648-0293 
(0.25  hours  per  registration).  Those 
burdens  are  not  expected  to  change 
significantly  if  this  proposed  rule  is 
adopted  and  may  actually  decrease  if 
additional  registration  systems  are 
integrated  with  existing  programs.  Send 
comments  regarding  these  reporting 
burden  estimates  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burdens,  to 
NMFS  and  OMB  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  number. 
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List  of  Subjects  in  50  CFR  Part  229 

Administrative  practice  and 
procedure,  Confidential  business 
information,  Fisheries,  Marine 
mammals.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  229  is  proposed 
to  be  amended  as  follows: 

PART  229— AUTHORIZATION  FOR 
COMMERCIAL  FISHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq. 

2.  In  §  229.1,  paragraph  (f)  is  revised 
to  read  as  follows: 


§  229.1     Purpose  and  scope. 

***** 

(f)  Authorizations  under  this  part  do 
not  apply  to  the  intentional  lethal  taking 
of  marine  mammals  in  the  course  of 
commercial  fishing  operations  except  as 
provided  for  under  §§  229. 4(k)  and 
229.5(f). 

***** 

3.  In  §  229.2.  the  definition  of 
"Category  II  fishery"  is  amended  by 
removing  the  word  "taking"  and  adding 
in  its  place  the  term  "incidental  serious 
injury  and  mortality';  the  last  sentence 
of  paragraph  (2)  of  the  definition 
"Category  III  fishery"  is  revised;  the 
definitions  of  "Fisher",  "Incidental,  but 
not  intentional  take"  and  "Incidental 
mortality"  are  removed;  and  the 
definitions  of  "Fisher  or  fisherman ', 
"Incidental"  and  "Integrated  Fishery" 
are  added,  to  read  as  follows: 

§229.2    Definitions. 

***** 

Category  III  fishery.  *   *  *.  In  the 
absence  of  reliable  information 
indicating  the  frequency  of  incidental 
mortality  and  serious  injury  of  marine 
mammals  by  a  commercial  fishery,  the 
Assistant  Administrator  will  determine 
whether  the  incidental  serious  injury  or 
mortality  is  "remote"  by  evaluating 
other  factors  such  as  fishing  techniques, 
gear  used,  methods  used  to  deter  marine 
mammals,  target  species,  seasons  and 
areas  fished,  qualitative  data  from 
logbooks  or  fisher  reports,  stranding 
data,  and  the  species  and  distribution  of 
marine  mammals  in  the  area  or  at  the 
discretion  of  the  Assistant 
Administrator. 
*•*■** 

Fisher  or  fisherman  means  the  vessel 
owner  or  operator,  or  the  owner  or 
operator  of  gear  in  a  nonvessel  fishery'. 

***** 

Incidental  refers  to  a  non-intentional 
or  accidental  act  that  results  from,  but 
is  not  the  purpose  of,  carrying  out  an 
otherwise  lawful  action. 

***** 

Integrated  fishery  means  a  fisher\'  for 
which  the  granting  and  the 
administration  of  Authorization 
Certificates  have  been  integrated  and 
coordinated  with  existing  fishery' 
license,  registration,  or  permit  systems 
and  related  programs. 
***** 

4.  In  §  229.3,  the  word  "taking"  is 
removed  from  paragraph  (c)  and  the 
term  "injury  or  mortality"  is  added  in 
its  place,  paragraphs  (e)  through  (j)  are 
redesignated  as  paragraphs  (f)  through 
(k).  and  new  paragraph  (e)  is  added  to 
read  as  follows: 


§  229.3    Prohibitions. 

***** 

(e)  It  is  prohibited  to  retain  any 
marine  mammal  incidentally  taken  in 
commercial  fishing  operations  unless 
authorized  by  NMFS  personnel, 
designated  contractors  or  an  official 
observer,  or  by  a  scientific  research 
permit  that  is  in  the  possession  of  the 
vessel  operator. 


§  229.4    [Amemled] 

5.  hi  §  229.4,  paragraph  (b)(2)(v)  is 
removed;  paragraphs  (b)(2)  (vi)  and  (c) 
are  redesignated  as  paragraphs  (b)(2)(v) 
and  (b)(2)(vi).  respectively:  paragraphs 
(d)  through  (m)  are  redesignated  as 
paragraphs  (c)  through  (1);  and  in  newly 
redesignated  paragraph  (g),  the  word 
"onboard"  is  removed. 

6.  In  §  229.4,  newly  redesignated 
paragraphs  (d)(l)(i)  through  (d)(l)(iii) 
are  redesignated  as  paragraphs  {d)(2){i) 
through  (d)(2)(iii);  newly  redesignated 
paragraphs  (c)  introductorv  text  and, 
(c)(3)  through  (c)(5).  (d)(1):  (d)(2),  and 
the  first  sentence  of  newly  redesignated 
paragraph  (e)(1)  are  revised;  the  last 
sentence  of  newly  redesignated 
paragraph  (d)(3)  is  removed;  newly 
redesignated  paragraph  (e)(3)  is 
amended  by  removing  the  term 
"annual"  and  newly  redesignated 
paragraph  (1)  is  amended  by  removing 
the  phrase  "and  annual  decals".  Section 
229.4,  as  amended,  reads  as  follows: 

§  229.4    Requirements  for  Category  I  and  II 

fisheries. 

***** 

(c)  Address.  Unless  the  granting  and 
administration  of  authorizations  under 
part  229  is  integrated  and  coordinated 
with  existing  fishery-  licenses, 
registrations,  or  related  programs 
pursuant  to  paragraph  (a)  of  this  section, 
requests  for  registration  forms  and 
completed  registration  and  renewal 
forms  should  be  sent  to  the  N'MFS 
Regional  Offices  as  follows; 

***** 

(3)  Southwest  Region,  NMFS,  501 
West  Ocean  Blvd..  Suite  4200,  Long 
Beach,  CA  90802-4213;  telephone:  562- 
980^001; 

(4)  Northeast  Region,  NMFS.  1 
Blackburn  Drive,  Gloucester.  MA  01930; 
telephone:  978-281-9254:  or 

(5)  Southeast  Region,  NMFS,  9721 
Executive  Tenter  Drive  North.  St. 
Petersburg,  FL  33702;  telephone:  727- 
570-5312. 

(d)  Issuance.  (1)  For  integrated 
fisheries,  an  Authorization  Certificate  or 
other  proof  of  registration  will  be  issued 
annually  to  each  fisher  registered  for 
that  fishery. 
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(2)  For  all  other  fisheries  (i.e..  non- 
integrated  fisheries),  NMFS  will  issue 
an  Authorization  Certificate  and,  if 
necessary,  a  decal  to  an  owner  or 
authorized  representative  who: 
***** 

(e)  *   *   *  (1)  If  a  decal  has  been  issued 
under  the  conditions  specified  in 
paragraph  (e)(2)  of  this  section,  the 
decal  must  be  attached  to  the  vessel  on 
the  port  side  of  the  cabin  or,  in  the 
absence  of  a  cabin,  on  the  forward  port 
side  of  the  hull,  and  must  be  free  of 
obstruction  and  in  good  condition. 


Category  I  and  11  vessels  as  necessary. 
Observers  may,  among  other  tasks: 


7.  In  §  229.5,  paragraph  (c)  is 
amended  by  removing  the  word 
"onboard";  paragraph  (e)  is  amended  by 
removing  the  phrase  "a  Category  I  or  II 

'fishery"  and  by  adding  in  its  place  the 
phrase  "commercial  fishing  operations"; 
and  paragraph  (d)  is  revised  to  read  as 
follows: 

S  229.5    Requirements  for  Category  III 
fisheries. 

***** 

(d)  Monitoring.  Vessel  owners 
engaged  in  a  Category  III  fishery  must 
comply  with  the  observer  requirements 
specified  under  §  229.7(d). 

***** 

8.  In  §229.6,  paragraph  (a)  is 
amended  by  removing  the  words 
"Category  I.  II,  and  III"  and  by  adding 
in  their  place  the  word  "commercial"; 
and  paragraph  (b)  is  revised  to  read  as 
follows: 

§229.6    Reporting  requirements. 

***** 

(b)  Participants  in  nonvessel  fisheries 
must  provide  all  of  the  information  in 
paragraphs  (a)(1)  through  (a)(4)  of  this 
section  except,  instead  of  providing  the 
vessel  name  and  vessel  registration 
number,  participants  in  nonvessel 
fisheries  must  provide  the  gear  permit 
number. 
***** 

9.  In  §  229.7,  paragraphs  (c)(4)(vi)  and 
(c)(6)  are  removed;  paragraphs  (c)(4)(vii) 
through  (c)(4)(x)  are  redesignated  as 
paragraphs  (c)(4)(vi)  and  (c)(4)(ix), 
respectively;  the  introductory  text  of 
paragraphs  (b)  and  (c),  and  paragraphs 
(c)(1),  (c)(2),  (c)(4)  introductory  text, 
paragraph  (c)(4)(i),  newly  redesignated 
(c)(4)(vi),  and  (c)(5),  and  (d) 
introductory  text  are  revised  to  read  as 
follows: 

§  229.7    Monitoring  of  Incidental  mortalities 
and  serious  Injuries. 

***** 

(b)  Observer  program.  Pursuant  to 
paragraph  (a)  of  this  section,  the 
Assistant  Administrator  may  observe 


(c)  Observer  requirements  for 
participants  in  Category  I  and  II 
fisheries. 

(1)  If  requested  by  NMFS  or  by  a 
designated  contractor  providing 
observer  services  to  NMFS,  a  vessel 
owner/operator  must  take  aboard  an 
observer  to  accompany  the  vessel  on 
fishing  trips. 

(2)  After  being  notified  by  NMFS,  or 
by  a  designated  contractor  providing 
observer  services  to  NMFS,  that  the 
vessel  is  required  to  carry  an  observer, 
the  vessel  owner/operator  must  comply 
with  the  notification  by  providing 
information  requested  within  the 
specified  time  on  scheduled  or 
anticipated  fishing  trips. 
***** 

(4)  The  vessel  owner/operator  and 
crew  must  cooperate  with  the  observer 
in  the  performance  of  the  observer's 
duties  including: 

(i)  Providing,  at  no  cost  to  the 
observer,  the  United  States  government, 
or  the  designated  observer  provider, 
food,  toilet,  bathing,  sleeping 
accommodations,  and  other  amenities 
that  are  equivalent  to  those  provided  to 
the  crew,  unless  other  arrangements  are 
approved  in  advance  by  the  Regional 
Administrator; 
***** 

(vi)  Sampling,  retaining  and  storing  of 
marine  mammal  specimens,  other 
protected  species  specimens,  or  target  or 
non-target  catch  specimens,  upon 
request  by  NMFS  personnel,  designated 
contractors,  or  the  observer,  if  adequate 
facilities  are  available  and  if  feasible; 
***** 

(5)  Marine  mammals  or  other 
specimens  identified  in  paragraph 
(c)(4)(vi)  which  are  readily  accessible  to 
crew  members,  must  be  brought  on 
board  the  vessel  and  retained  for  the 
purposes  of  scientific  research  if  feasible 
and  requested  by  NMFS  personnel, 
designated  contractors,  or  the  observer. 
Specimens  so  collected  and  retained 
must,  upon  request  by  NMFS  personnel, 
designated  contractors,  or  the  observer, 
be  retained  in  cold  storage  on  board  the 
vessel,  if  feasible,  until  removed  at  the 
request  of  NMFS  personnel,  designated 
contractors,  or  the  observer,  retrieved  by 
authorized  personnel  of  NMFS,  or 
released  by  the  observer  for  return  to  the 
ocean.  These  biological  specimens  may 
be  transported  on  board  the  vessel 
during  the  fishing  trip  and  back  to  port 
under  this  authorization. 

(d)  Observer  requirements  for 
participants  in  Category  III  fisheries. 


10.  In  §  229.8,  the  last  sentence  of 
paragraph  (c)  is  redesignated  as 
paragraph  (d),  and  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§  229.8    Publication  of  Ust  of  Rsheries. 

*  •        •         •         * 

(2)  List  the  marine  mammals  that  are 
incidentally  injured  or  killed  by 
commercial  fishing  operations  and  the 
estimated  number  of  vessels  or  persons 
involved  in  each  commercial  fishery. 

•  *         *         •         • 

11.  In  §  229.9.  paragraph  {a)(3)(ii)  is 
revised  to  read  as  follows: 

§  229.9    Emergency  regulations. 

(a)  *  *  • 

(3)  •  *  * 

(ii)  Immediately  review  the  stock 
assessment  for  such  stock  or  species  and 
the  classification  of  such  commercial 
fishery  under  this  section  to  determine 
if  a  take  reduction  team  should  be 
established  and  if  recategorization  of  the 
fishery  is  warranted;  and 

*  *        •        •        • 

12.  In  §229.10,  paragraphs  (d)  and 
(g)(1)  are  revised  to  read  as  follows: 

§229.10    Penalties. 

•  •         *         •         • 

(d)  Failure  to  comply  with  take 
reduction  plans  or  emergency 
regulations  issued  under  this  part  may 
result  in  suspension  or  revocation  of  an 
Authorization  Certificate,  and  failure  to 
comply  with  a  take  reduction  plan  or 
emergency  regulation  is  also  subject  to 
the  penalties  of  sections  105  and  107  of 
the  Act,  and  may  be  subject  to  the 
penalties  of  section  106  of  the  Act. 
***** 

(g)  *  *  • 

(1)  Until  the  Authorization  Certificate 
holder  complies  with  the  regulations 
under  this  part,  the  Assistant 
Administrator  shall  suspend  or  revoke 
an  Authorization  Certificate  or  deny  an 
annual  renewal  of  an  Authorization 
Certificate  in  accordance  with  the 
provisions  in  15  CFR  part  904  if  the 
Authorization  Certificate  holder  fails  to 
report  all  incidental  mortality  and 
injury  of  marine  mammals  as  required 
under  §  229.6;  or  fails  to  take  aboard  an 
observer  if  requested  by  NMFS  or  its 
designated  contractors. 


§229.11     [Amended] 

13.  In  §  229.11,  paragraph  (b)  is 
amended  by  removing  the  parenthetical 
phrase  (see  ADDRESSES). 

§229.20    [Amended] 

14.  In  §  229.20,  paragraph  (f)  is 
amended  by  removing  the  reference  to 
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"§  229.21(b)"  and  adding  in  its  place  a 
reference  to  "§  229.20(b)". 

15.  Under  subpart  C,  a  new  §  229.30 
is  added  to  read  as  follows: 

§229.30    Basis. 

Section  118(f)(9)  of  the  Act  authorizes 
the  Director,  NMFS,  to  impose 
regulations  governing  commercial 
fishing  operations,  when  necessarj',  to 
implement  a  take  reduction  plan  in 
order  to  protect  or  restore  a  marine 
mammal  stock  or  species  covered  by 
such  a  plan. 

Dated:  August  6,  1998. 
RoUand  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Services. 

[FR  Doc.  98-21533  Filed  8-10-98;  8:45  am] 
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Notices 


Federal  Register 

Vol,  63.  No.   154 

Tuesday.  August  11,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Nicore  Mining  Plan  of  Operation, 
Siskiyou  National  Forest,  Josephine 
County,  OR 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intend  to  supplement 
a  draft  environmental  impact  statement. 


SUMMARY:  The  USDA,  Forest  Service,  in 
cooperation  writh  the  Bureau  of  Land 
Management,  will  prepare  a  supplement 
to  a  draft  environmental  impact 
statement  (SDEIS)  for  the  Nicore  Mining 
Plan  of  Operation  on  the  Illinois  Valley 
Ranger  District  of  the  Siskiyou  National 
Forest.  The  draft  environmental  impact 
statement  (DEIS)  w^as  released  January 
1998.  A  SDEIS  is  needed  because  of  ' 
changed  conditions,  including  the 
recent  closure  of  a  nickel  smelter  in 
Riddle,  Oregon;  new  issues  raised 
during  the  DEIS  comment  period;  the 
presence  of  a  plant  species  now  listed 
under  the  Endangered  Species  Act,  and 
a  need  to  broaden  the  range  of 
alternatives  considered. 
ADDRESSES:  Submit  written  comments 
regarding  the  SDEIS  to  Joel  King, 
District  Ranger,  Illinois  Valley  Ranger 
District,  26568  Redwood  Highway,  Cave 
Junction,  Oregon,  97523, 
FOR  FURTHER  INFORMATION  CONTACT: 
Rochelle  Desser,  InterdiscipUnary  Team 
Leader.  Illinois  Valley  Ranger  District, 
26568  Redwood  Highway,  Cave 
Junction,  Oregon,  97523  (541)  592- 
2166, 

SUPPLEMENTARY  INFORMATION:  The 

Nicore  Plan  of  Operations  (POO) 
includes  mining  4  sites  for  a  total  of  35 
acres.  The  mine  sites  would  be  accessed 
by  an  existing  low-standard  road  system 
that  would  need  to  be  upgraded.  Ore 
would  be  stockpiled  for  later  smelting. 

The  Nicore  DEIS  considered  the 
Proposed  Plan  of  Operations  and  four 
alternatives.  Many  issues  were 
considered  in  the  DEIS,  including  risk 


of  sediment  delivery;  botanical  diversity 
and  sensitive  plants:  costs  of  road 
development;  effects  on  residents; 
visual  quality,  recreation,  and 
interpretive  development;  impacts  on 
the  character  of  the  South  Kalmiopsis 
Roadless  Area,  noxious  weeds,  Port- 
Orford-cedar  root  disease;  risk  of 
hazardous  fuel  spills;  effects  on  fish 
.     habitat,  especially  species  listed  under 
the  Endangered  Species  Act;  Aquatic 
Conservation  Strategy  and  Riparian 
Reserve  Standards  and  Guidelines;  and 
Wild  and  Scenic  River  Eligibility.  The 
SDEIS  will  consider  additional  issues 
and  alternatives  based  on  new 
information  and  public  comment. 

Substantial  uncertainty  exists  related 
to  the  economic  viability  of  the  mining 
POO.  Since  the  release  of  the  Nicore 
DEIS,  the  only  nickel  smelter  in  the 
United  States  closed,  due  to  low  nickel 
prices  woridwide.  Pubhc  comment 
continues  to  raise  issues  with  the 
reasonableness  of  the  mining  plan, 
given  the  smelter  closure.  In  addition, 
reports  provided  by  the  public  indicate 
that  the  plan  is  not  currently 
economically  viable. 

Since  the  release  of  the  DEIS,  a  plant 
found  on  the  ore  haul  route  was  listed 
as  endangered  under  the  Endangered 
Species  Act.  The  Forest  Service  has 
initiated  consultation  about  the  plant 
with  the  US  Fish  and  Wildlife  Service. 

Additional  alternatives  are  being 
considered  for  the  SDEIS.  The  DEIS 
consider  the  Proposed  Action  and  five 
alternatives.  Many  people  commented 
that  the  range  of  alternatives  was  too 
limited  for  a  full  consideration  of 
impacts.  The  SDEIS  will  consider 
additional  access  routes,  additional 
mitigation  measures,  and  a  scaled-back 
operation. 

The  SDEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  be  available  for  review  in 
November  1998.  At  that  time,  EPA  will 
publish  a  Notice  of  Availability  in  the 
Federal  Register. 

A  45-day  comment  period  for  the 
SDEIS  will  commence  following  the 
Notice  of  Availability.  Those  interested 
in  the  project  should  participate  at  that 
time.  Several  recent  court  rulings 
related  to  pubfic  participation  are 
pertinent  to  this  process.  Reviewers  of  a 
Draft  EIS  must  structure  their 
participation  in  the  environmental 
review  process  of  the  Proposed  Action 
so  that  it  is  specific,  meaningful,  and 


alerts  an  agency  to  the  Reviewer's 
position  and  contentions.  Vermont 
Yankee  Nuclear  Power  Corp.  v.  NRDC, 
435  U.S.  519.553(1978). 

Also,  environmental  objections  that 
could  be  raised  early-on  in  the 
environmental  review  process,  but  that 
are  not  raised  until  after  completion  of 
the  Final  EIS,  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
V.  Mode],  803  F.2d.  1016,  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris.  490  F.  Supp.  1334.  1338  (E.D. 
Wis.  1980). 

These  court  rulings  reinforce  the 
citizen's  responsibility  for  timely 
participation.  Comments  on  the  SDEIS 
should  be  as  specific  as  possible;  page 
number  citations  or  other  references  to 
the  SDEIS  within  comments  are  most 
helpful. 

Comments  should  address  the 
adequacy  of  the  EIS.  and/or  the  merits 
of  the  alternatives  (see  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  for  further 
guidance). 

After  the  SDEIS  comment  period, 
comments  on  both  the  DEIS  and  SDEIS 
will  be  considered.  Comments  and 
Agency  responses  will  be  included  in 
the  Final  EIS.  The  Final  EIS  is 
scheduled  to  be  completed  August  1999. 

The  Responsible  Official  is  the 
Siskiyou  National  Forest  Supervisor.  He 
will  consider  the  Final  EIS;  applicable 
laws,  regulations,  policies;  and  analysis 
files  and  document  his  decision  and 
rationale  in  the  Record  of  Decision.  That 
decision  will  be  subject  to  appeal  by  the 
general  public  under  36  CFR  215  and  by 
the  miner  under  36  CFR  251. 

Dated;  July  28,  1998. 
Robert  Ettner, 
Acting  Forest  Supervisor. 
[PR  Doc.  98-21434  Filed  8-10-98;  8:45  am) 
BILUNQ  CODE  3410-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Hawaii  Advisory  Committee 


Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Hawaii  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
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and  adjourn  at  12:00  p.m.  on  August  20. 
1998,  at  the  Queen  Liluokalani 
Children's  Center,  1300  Halona  Street. 
Honolulu.  Hawaii  96817.  The 
Committee  is  meeting  to  receive  a  status 
report  from  the  Subcommittee  on 
administration  of  justice. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez,  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Washington,  DC.  .August  6.  1998. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  I  'nit 
iFK  Doc:,  98-215.T2  Filed  8-b-98;  444  pm! 
BILLING  CODE  6335-01 -P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  .'\dministration. 
Department  of  Commerce. 
ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
counter\ai!ing  duty  order,  finding,  or 
suspended  investigation. 


Background 

Each  \ear  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  dutv 
order,  finding,  or  suspension  of 
in\'estigation.  an  interested  part\ .  as 
defined  in  section  771(9)  of  the  Tariff 
AvA  of  1930,  as  amended,  mav  request, 
in  accordance  with  §351,213  of  the 
Department  of  Commerce  (the 
Department)  Regulations  (19  CFR 
351,213  (1997)).  that  the  Department 
conduct  an  administrative  re\'iew  of  that 
antidumping  or  countervailing  dutv 
order,  finding,  or  suspended 
investigation. 

Opportunity  tn  Requt^st  a  Review.  Not 
later  than  the  last  day  of  .August  1998, 
interested  parties  ma\'  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
in\'estigations.  with  anniversarv  dates  in 
August  for  the  following  periods: 


Penoa 


A-602-803 


Antidumping  Duty  Proceeding 

Argentina: 

Oil  Country  Tubular  Goods,  A-357-810  

Seamless  Pipe,  A-357-809  

Australia:  Corrosion-Resistant  Carbon  Steel  Flat  Products, 
Belgium: 

Cut-to-Length  Carbon  Steel  Plate,  A-423-805 

Phosphoric  Acid,  A-423-602  

Brazil: 

Cut-to-Length  Carbon  Steel  Plate,  A-351-817 

Seamless  Pipe,  A-351-826  

Canada: 

Corrosion-Resistant  Carbon  Steel  Flat  Products,  A-1 22-822 

Cut-to-Length  Carbon  Steel  Plate,  A-122-823 

Magnesium,  A-1 22-814  

Finland:  Cut-to-Length  Carbon  Steel  Plate.  A-405-802  

France: 

Corrosion-Resistant  Carbon  Steel  Flat  Products.  A-427-808 

Industrial  Nitrocellulose,  A^27-009  

Germany: 

Cold-Rolled  Carbon  Steel  Flat  Products,  A-428-814 

Corrosion-Resistant  Carbon  Steel  Flat  Products,  A— 428-815 

Cut-to-Length  Carbon  Steel  Plate,  A-^28-816 

Seamless  Pipe,  A^28-820  

Israel:  Phosphoric  Acid,  A-508-604    

Italy: 

Grain  Onented  Electncal  Steel,  A-457-811   

Oil  Country  Tubular  Goods,  A^75-816  

PTFE  Resin,  A-475-703  

Seamless  Pipe,  A-475-814  

Japan: 

Acrylic  Sheet,  A-588-055  

Brass  Sheet  &  Strip,  A-588-704  

Corrosion-Resistant  Carbon  Steel  Flat  Products,  A-588-824  , 

Oil  Country  Tubular  Goods,  A-58&-835  

PTFE  Resin,  A-588-707  

Kazakhstan:  Titanium  Sponge,  A-834-803  _ 

Mexico: 

Cement,  A-201-802  

Cut-to-Length  Carbon  Steel  Plate,  A-201-809 

Oil  Country  Tubular  Goods,  A-201-817  

Poland:  Cut-to-Length  Carbon  Steel  Plate,  A^55-802  

Republic  of  Korea: 

Cold-Rolled  Carbon  Steel  Flat  Products.  A-580-815 

Corrosion-Resistant  Carbon  Steel  Flat  Products.  A-580-816  , 

Oil  Country  Tubular  Goods,  A-580-625  

Romania:  Cut-to-Length  Carbon  Steel  Plate,  A-485-803  


8  1  97-7  3V98 
8  1  97-7  31  98 
8  1 '97-7 '31  98 

8  1  '97-7  31  98 
8  1  97-7  31 '98 

8  V97-7  31  98 
8  1  97-7  3  V98 

8  1 '97-7  31  98 
8  V97-7'31'98 
8  1 '97-7  31 '96 
8  l'97-7  3v9a 

8  1 '97-7  31  98 
8  1-97-7  31  98 

8/1/97-7  3  V'98 
8  1 '97-7  31 '98 
8  1  97-7  31 '98 
8.1  97-7 '31 '98 
81 '97-7  31 '98 

8  1  97-7'3i  98 
8  1 '97-7  31  98 
8  1-97-7  31 '98 
8  1  9  7-7 '31 '98 

8  1 '97-7  31 '96 
8  v97-7'3i  98 
8  1/97-731 '98 
8  1  97-731  96 
8  1 '97-7  31 '98 
8  1 '97-7  31/98 

8  T97-7  31/98 
8  1 '97-7  31 '98 
8  1  97-7  31 '98 
8  1  97-7  3 T98 

8  1  97-7  3V98 
8  1 '97-7  31 '98 
8,1 '97-7  31  98 
8  1 '97-7  31 '98 
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Period 


Russia:  Titanium  Spcnge,  A-821-303  

Spam:  Cut-to-Length  Carbon  Steet  Plate,  A^69-803  

Sweden:  Cut-to-Length  Cartjon  Steel  Plate.  A-401-805 

Thailand:  Malleable  Pipe  Fittings,  A-549-601  

The  Netherlands: 

Brass  Sheet  &  Strip,  A-421-701   

Cold-Rolled  Carbon  Steel  Flat  Products,  A-421-804 

The  People's  Republic  of  China: 

Petroleum  Wax  Candles,  A-570-504  

Sulfanihc  Aad,  A-57Q-815  

The  Ukraine: 

Titanium  Sponge,  A-823-803 

Uranium,  A-823-802  

The  United  Kingdom:  Cut-to-Length  Cartran  Steel  Plate,  A-412-814  

Turkey   Aspinn,  A-489-602   

Suspension  Agreements 

Japan:  Color  Negative  Photographic  Paper,  A-58a-832  

The  Netherlands:  Color  Negative  Photographic  Paper,  A-421-806  

The  People's  Repubtic  of  China:  Honey.  A-570-838  

Countervailing  Duty  Proceedings 

Belgium:  Cut-to-Length  Cartwn  Steel  Plate,  C-423-806  

Brazil:  Cut-to-Length  Carbon  Steel  Plate.  C-351-818  

Canada: 

Live  Swine,  C-122-404 

Pure  Magnesium,  C-122-815 

Alloy  Magnesium,  C-122-815 

France:  Corrosion-Resistant  Carbon  Steel,  C-427-810  

Germany: 

Cold-Rolled  Cart>on  Steel  Flat  Products,  C-428-817  

Corrosion-Resistant  Cartwn  Steel,  C-428-817  

Cut-to-Length  Cartxin  Steel  Plate,  C-428-817  !.!"!I1.."!""^! 

Israel:  Industrtal  Phosphoric  Acid.  C-508-605  

Italy: 

Seamless  Pipe,  C-475-815  

Oil  Country  Tubular  Goods,  C-475-817    ,„,[ 

Mexico:  Cut-to-Length  Carbon  Steel  Plate,  C-201-810  

Republic  of  Korea: 

Cold-Rolled  Carbon  Steel  Flat  Products.  C-58&-818  

Corrosion-Resistant  Cartxjn  Steel  Plate,  C-580-818 

Spam:  Cut-to-Length  Cartwn  Steel  Plate.  C-469-804  

Sweden.  Cut-to — Length  Carbon  Steel  Plate.  C-401-804  

United  Kingdom:  Cut-to-Length  Carbon  Steel  Plate,  C-412-815 


8/1/97-7/31/98 
8/1/97-7/31/98 
8/1/97-7/31/98 
8/1/97-7/31/98 

8/1/97-7/31/98 
8/1/97-7/31/98 

8/1/97-7/31/98 
8/1/97-7/31/98 

8/1/97-7/31/98 
8/1/97-7/31/98 
8/1/97-7/31/98 
8/1/97-7/31/98 


8/1/97-7/31/98 
8/1/97-7/31/98 
8/1/97-7/31/98 

1/1/97-12/31/97 
1/1/97-12/31/97 

4/1/97-3/31/98 
1/1/97-12/31/97 
1/1/97-12/31/97 
1/1/97-12/31/97 

1/1/97-12/31/97 
1/1/97-12/31/97 
1/1/97-12/31/97 
1/1/97-12/31/97 

1/1/97-12/31/97 
1/1/97-12/31/97 
1/1/97-12/31/97 

1/1/97-12/31/97 
1/1/97-12/31/97 
1/1/97-12/31/97 
1/1/97-12/31/97 
1/1/97-12/31/97 


In  accordance  with  §  351.213  of  the 
regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  The 
Department  has  changed  its 
requirements  for  requesting  reviews  for 
countervailing  duty  orders.  Pursuant  to 
771(9)  of  the  Act,  an  interested  party 
must  specify  the  individual  producers 
or  exporters  covered  by  the  order  or 
suspension  agreement  for  which  they 
are  requesting  a  review  (Department  of 
Commerce  Regulations,  62  FR  27295, 
27494  (May  19.  1997)).  Therefore,  for 
both  antidumping  and  countervailing 
duty  reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  it  is 
requesting  a  review,  and  the  requesting 
party  must  state  why  it  desires  the 
Secretary  to  review  those  particular 
producers  or  exporters.  If  the  interested 


party  intends  for  the  Secretary  to  review- 
sales  of  merchandise  by  an  exporter  (or 
a  producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration.  International 
Trade  Administration,  Room  1870.  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  N\V.,  Washington. 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  Enforcement,  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  §  351.303(n{l)(i)  of  the 
regulations,  a  copy  of  each  request  must 


be  served  on  every  party  on  the 
Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  August  1998.  If  the 
Department  does  not  receive,  by  the  last 
day  of  August  1998,  a  request  for  review 
of  entries  covered  by  an  order,  finding, 
or  suspended  investigation  listed  in  this 
notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 
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This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  August  4,  1998. 
Maria  Harris  Tildon, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

IFK  Doc   98-21379  Filed  8-10-98;  8:45  am] 
BILLING  CODE  3510-OS-M 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-428-602] 

Brass  Sheet  and  Strip  from  Germany; 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  April  7,  1998.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  brass 
sheet  and  strip  (BSS)  from  Germany  (63 
FR  16963).  The  review  covers  exports  of 
this  merchandise  to  the  United  States  by 
one  manufacturer/exporter,  Wieland- 
VVerke  AG  (Wieland),  during  the  period 
March  1,  1996  through  February  28, 
1997. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results  of  review.  We 
received  no  comments  on  the 
preliminary  results.  On  May  11,  1998. 
Wieland  withdrew  from  participation  in 
this  review.  On  May  21,  1998, 
petitioners  submitted  a  letter 
commenting  on  Wieland's  withdrawal 
from  participation  in  the  review. 
Because  of  Wieland's  withdrawal  from 
participation,  we  have  based  the  margin 
in  this  determination  on  adverse  facts 
available,  in  accordance  with  section 
776(a)(2)  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act).  As  adverse  facts 
available,  we  have  applied  the  highest 
margin  from  any  prior  review  of  this 
order. 

EFFECTIVE  DATE:  August  11.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thom.as  Killiam  or  John  Kugelman, 
Office  of  AD/CVD  Enforcement,  Group 
III,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 


(202) 482-2704  or  482-0649, 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  to  the 
Act  bv  the  Uruguay  Round  Agreements 
Act.  In  addition,  unless  otherwise 
indicated,  all  references  to  the 
Department's  regulations  refer  to  the 
regulations  as  codified  at  19  CFR  part 
353  (April  1,  1997). 

Background 

On  April  7,  1997,  the  Department  (the 
Department)  published  in  the  Federal 
Register  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  dutv  order  on  BSS  from 
Germany  (63  FR  16963).  The 
antidumping  duty  order  on  BSS  from 
Germany  was  published  March  6.  1987 
(52  FR  6997).  The  petitioners  are  Hussey 
Copper,  Ltd.,  The  Miller  Company, 
Outokumpu  American  Brass,  Revere 
Copper  Products,  Inc.,  International 
Association  of  Machinists  and 
Aerospace  Workers.  International 
Union,  Allied  Industrial  Workers  of 
America  (AFL-CIO).  Mechanics 
Educational  Society  of  America  (Local 
56),  and  the  United  Steel  workers  of 
America  (AFL-CIO/CLC). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  BSS,  other  than  leaded 
and  tirmed  BSS,  from  Germany.  The 
chemical  composition  of  the  covered 
products  is  currently  defined  in  the 
Copper  Development  Association 
(CD. A.)  200  Series  or  the  Unified 
Numbering  System  (U.N.S.)  C2000.  This 
review  does  not  cover  products  the 
chemical  compositions  of  which  are 
defined  by  other  CD. A.  or  U.N.S.  series. 
In  physical  dimensions,  the  products 
covered  by  this  review  have  a  solid 
rectangular  cross  section  over  0.006 
inches  (0.15  millimeters)  through  0.188 
inches  (4.8  millimeters)  in  finished 
thickness  or  gauge,  regardless  of  width. 
Coiled,  wound-on-reels  (traverse 
wound),  and  cut-to-length  products  are 
included.  The  merchandise  is  currently 
classified  under  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
7409.21.00  and  7409.29.00.  AUhough 
the  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  scope  of  this 
order  remains  dispositive. 

The  period  of  review  is  March  1,  1996 
through  February  28,  1997.  The  review 
involves  one  manufacturer/exporter, 
Wieland. 


Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  requested,  significantly  impedes  a 
proceeding  under  the  antidumping 
statute,  or  provides  information  that 
cannot  be  verified,  the  Department  shall 
use  facts  a\ailable  in  reaching  the 
applicable  determination. 

In  selecting  from  among  the  facts 
otherwise  available,  section  776(b)  of 
.the  Act  authorizes  the  Department  to 
use  an  adverse  inference  if  the 
Department  finds  that  a  party  has  failed 
to  cooperate  by  not  acting  to  the  best  of 
its  ability  to  comply  with  requests  for 
information.  See  the  Statement  of 
Administrative  Action  at  870  (SAA).  To 
determine  whether  the  respondent 
"cooperated"  by  "acting  to  the  best  of 
its  ability  '  under  section  776(b),  the 
Department  considers,  among  other 
facts,  the  accuracy  and  completeness  of 
submitted  information  and  whether  the 
respondent  has  hindered  the  calculation 
of  accurate  dumping  margins.  See.  e.g  . 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  From  Thailand:  Final  Hesults  of 
Antidumping  Dutv  Administrative 
Review.  62  FR  53808.  53819-53820 
(October  16.  1997). 

In  this  case.  Wieland  submitted  its 
questionnaire  responses  by  the 
established  deadlines  and  agreed  to 
verification  of  its  responses.  Then,  on 
Mav  11.  1998.  Wieland  informed  the 
Department  that  it  was  withdrawing 
from  participation  in  the  review.  As  a 
result  the  Department  was  not  able  to 
collect  necessary  missing  information 
and  was  unable  to  verify  Wieland's 
responses.  Because  the  Department  was 
unable  to  verify  the  submitted 
information,  as  required  by  section 
782(i)  of  the  Act,  the  Department  had  no 
authority  to  rely  upon  that  unverified 
information  in  making  its 
determination;  thus,  section  776(a)  of 
the  Act  mandates  that  the  Department 
use  facts  available  in  making  its 
determination. 

Further,  by  withdrawing  its 
participation,  Wieland  effectively 
impeded  the  instant  review.  Under 
section  776(a)(2)(C)  and  (D)  of  the  .\ct, 
the  Department  has  therefore  used  facts 
available.  As  noted  above,  in  selecting 
facts  otherwise  available,  pursuant  to 
section  776(b)  the  Act,  the  Department 
may  use  an  adverse  inference  if  the 
Department  finds  that  an  interested 
party  failed  to  cooperate  by  not  acting 
to  the  best  of  its  ability  to  comply  with 
requests  for  information  When  a 
respondent  does  not  allow  the 
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Department  to  verify  submitted 
information,  it  is  deemed 
uncooperative,  which  constitutes 
grounds  for  applying  adverse  facts 
available.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Steel  Wipe  Rod  From 
Venezuela.  63  FR  8946,  8947  (February 
23.  1998);  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Vector 
Supercomputers  From  Japan,  62  FR 
45623,  45624  (August  28,  1997);  and 
\otice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Circular 
Welded  Non-Alloy  Steel  Pipe  From 
Romania.  61  FR  24274,  24275  (May  14, 
1996). 

Consistent  with  Department  practice 
in  cases  where  a  respondent  fails  to 
cooperate  to  the  best  of  its  ability,  and 
in  keeping  with  section  776(b)(3)  of  the 
Act,  as  adverse  facts  available  we  have 
applied  a  margin  based  on  the  highest 
margin  found  either  in  prior  reviews  or 
in  the  fair  value  investigation.  See  for 
example  Viscose  Rayon  Staple  Fiber 
From  Finland:  Final  Results  of 
Antidumping  Ehity  Administrative 
Review.  63  FR  32820,  32822.  June  16, 
1998).  In  this  case  the  highest  margin 
from  either  prior  reviews  or  the  fair 
value  investigation  is  16.18%. 

Section  776(c)  of  the  Act  requires  the 
Department  to  corroborate,  to  the  extent 
practicable,  secondary  information  used 
as  facts  available.  Secondary 
information  is  described  in  the  SAA  (at 
870)  as  "lijnformation  derived  from  the 
petition  that  gave  rise  to  the 
investigation  or  review,  the  final 
determination  concerning  the  subject 
merchandise,  or  any  previous  review 
under  section  751  concerning  the 
subject  merchandise." 

The  SAA  further  provides  that 
"corroborate"  means  simply  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value  (see  SAA  at  870).  Thus, 
to  corroborate  secondary  information,  to 
the  extent  practicable,  the  Department 
will  examine  the  reliability  and 
relevance  of  the  information  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
margins  is  an  administrative 
determination.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  from  that  time  period  (i.e.. 
the  Department  can  normallv  be 
satisfied  that  the  information  has 
probative  value  and  that  it  has  complied 


with  the  corroboration  requirements  of 
section  776(c)  of  the  Act).  See,  e.g., 
Elemental  Sulphur  From  Canada: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review.  62  FR  971 
(January  7,  1997)  and  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings!  and  Parts  Thereof  From 
France,  et  al.:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  62  FR  2081,  2088  (January  15, 
1997) . 

Final  Results  of  Review 

We  have  determined  that  the 
following  margin  exists  for  Wieland: 


Manufacturer/ 
exporter 

Period 

Percent 
margin 

Wieland- 
Werke  AG  .. 

3/1/96-2/28/97 

16.18 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  shall  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results,  as 
provided  for  by  section  751(a)(1)  of  the 
Act. 

(1)  The  cash  deposit  rate  for  Wieland 
will  be  the  rate  stated  above; 

(2)  For  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  original  less-than-fair-value 
(LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and 

(4)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
be  7.30  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  the  review  period.  Failure 
to  comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 


assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction.  This 
administrative  review  and  this  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  July  31,  1998. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
A  dministration . 

(PR  Doc.  98-21380  Filed  8-10-98;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-«)6] 

Cart>on  Steel  Wire  Rope  From  Mexico: 
Extension  of  Time  Limits  for  Final 
Results  of  Antidumping  Administrative 
Review 

AGEr4CY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limits  for  final  results  of  antidumping 
duty  administrative  review. 

EFFECTIVE  DATE:  August  11,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanna  Gabryszewski  or  Maureen 
Flannery,  AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington  DC  20230; 
telephone:  (202)  482-0780  or  (202)  482- 
3020,  respectively. 

The  ApplicaMe  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  current 
regulations,  codified  at  19  CFR  part  351, 
62  FR  27295  (May  19,  1997). 
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Background 

On  March  31,  1997,  the  Department  of 
Commerce  (the  Department)  received  a 
request  from  Aceros  Camesa,  S.A.  de 
C.V.  (Camesa)  for  an  antidumping  duty 
administrative  review  of  carbon  steel 
wire  rope  from  Mexico.  On  May  21, 
1997,  the  Department  published  its 
initiation  of  this  antidumping  duty 
administrative  review  covering  the 
period  of  March  1,  1996  through 
February  28,  1997  (62  FR  27721). 
Preliminary  results  were  published  on 
April  7,  1998  (63  FR  16967).  A  hearing 
was  held  on  May  28,  1998. 

Extension  of  Time  Limit  for  Preliminary 
Results 

Because  of  the  complexities 
enimfierated  in  the  Memorandum  firom 
Joseph  A.  Spetrini  to  Robert  S.  LaRussa, 
Extension  of  Time  Limit  for  the  Final 
Results  of  Review  of  Steel  Wire  Rope 
from  Mexico,  dated  August  3, 1998,  it  is 
not  practicable  to  complete  this  review 
within  the  time  limit  mandated  by 
section  751(a)(3)(A)  of  the  Act. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  the  Department 
is  extending  the  time  limit  for  the  final 
results  by  30  days  to  September  2,  1998. 

Dated:  August  3,  1998. 
Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for  AD  I 
CVD  Enforcemen  t  III. 

|FR  Doc.  98-21381  Filed  8-10-98;  8;45  am) 
BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-501] 

Natural  Bristle  Paintbrushes  and  Brush 
Heads  From  the  People's  Republic  of 
China:  Extension  of  Time  Limits  for 
Preliminary  Results  of  Antidumping 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Extension  of  Time 
Limits  For  Preliminary  Results  of 
Antidumping  Administrative  Review. 

EFFECTIVE  DATE:  August  11,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Scheier  or  Maureen  Flannery,  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone; 
(202)  482^052  or  (202)482-3020, 
respectively. 


The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 

Background 

The  Department  of  Commerce  (the 
Department)  received  a  request  from 
petitioner  and  a  respondent  to  conduct 
an  administrative  review  of  the 
antidumping  duty  order  on  natural 
bristle  paintbrushes  and  brush  heads 
from  the  People's  Republic  of  China.  On 
March  23,  1998  (63  FR  13837),  the 
Department  published  its  initiation  of 
this  administrative  review  covering  the 
period  February  1,  1997  through  January 
31,  1998. 

Extension  of  Time  Limits  for 
Preliminary  Results 

By  law,  the  Department  is  required  to 
verify  the  Hebei  Animal  By-Products  1/ 
E  Corp.  See  19  CFR  351.307(b)(5)(A)  and 
(B).  At  this  time,  it  is  not  practicable  to 
schedule  a  verification  within  the  time 
limits  set  for  the  completion  of  an 
administrative  review  mandated  by 
section  751(a)(3)(A)  of  the  Act.  See 
Memorandum  from  Joseph  A.  Spetrini 
to  Robert  S.  LaRussa,  Extension  of  Time 
Limit  for  the  Administrative  Review  of 
Natural  Bristle  Paintbrushes  and  Brush 
Heads  from  The  PRC,  dated  July  24, 
1998. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  the  Department 
is  extending  the  time  limits  for  the 
preliminary  results  an  additional  sixty 
days  to  December  31,  1998.  The  final 
results  continues  to  be  due  120  days 
after  the  publication  of  the  preliminan,' 
results. 

Dated:  July  24,  1998. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  AD/CVD 

Enforcement  III. 

[FR  Doc.  98-21530  Filed  8-10-98;  8:45  am) 

BILLING  CODE  35ia-0&-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-559-001] 

Preliminary  Results  of  Countervailing 
Duty  Administrative  Review;  Certain 
Refrigeration  Compressors  From  the 
Republic  of  Singapore 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  11,  1998. 


FOR  FURTHER  INFORMATION  CONTACT: 
Maria  K.  Dybczak  or  Rick  Johnson, 
Office  of  Antidumping/Countervailing 
Duty  Enforcement,  Group  III,  Office  IX, 
Import  Administration,  U.S.  Department 
of  Commerce.  Room  1874,  14th  Street 
and  Constitution  Avenue,  N.W.. 
Washington.  D.C.  20230;  telephone 
(202) 482-1398,  or  482-3818, 
respectively. 

SUMMARY:  In  response  to  requests  by  the 
Government  of  the  Republic  of 
Singapore  (COS),  Matsushita 
Refrigeration  Industries  (Singapore)  Pte. 
Ltd.  (MARIS),  Asia  Matsushita  Electric 
(Singapore)  Pte.  Ltd.  (AMS),  and  the 
petitioner,  Tecumseh  Products 
Company  (Tecumseh),  the  Department 
of  Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  agreement  suspending  the 
countervailing  duty  investigation  on 
certain  refrigeration  compressors  from 
the  Republic  of  Singapore.  This  review 
covers  the  GOS,  MARIS,  and  AMS.  i 

AMS  was  the  sole  exporter  of  the 
subject  merchandise  to  the  United 
States  during  the  period  April  1,  1996. 
through  March  31,  1997,  the  period  of 
review  (POR).  We  preliminarily 
determine  that  the  signatories  have 
complied  with  the  terms  of  the 
suspension  agreement  during  the  POR. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
proceeding  are  requested  to  submit  with 
their  argument  (1)  a  statement  of  the 
issue  and  (2)  a  brief  summan,'  of  the 
argument. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  .^ct  of  1930.  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  Januan,'  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("UR.\A").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  set  forth  at  19  C.F.R.  part 
351  (62  FR  27296.  May  19.  1997). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  25.  1997.  the  GOS. 
MARIS,  and  AMS.  requested  an 
administrative  review  of  the  agreement 
suspending  the  countervailing  duty 
investigation  on  certain  refrigeration 
compressors  from  the  Republic  of 
Singapore  (Certain  Refrigeration 
Compressors  from  the  Republic  of 
Singapore:  Suspension  of 
Counter\'ailing  Duty  Investigation. 
("Refrigeration  Compressors")  48  FR 
51167.  51170  (November  7.  1983)).  On 
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November  26.  1997.  petitioner  also 
requested  an  administrative  review  of 
the  agreement  suspending  the 
countervailing  duty  investigation  on 
certain  refrigeration  compressors  from 
the  Republic  of  Singapore.  We  initiated 
the  revievy  on  December  23,  1997 
[Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews.  62  FR  67044  (December  23. 
1997)).  The  Department  is  now 
conducting  this  review  in  accordance 
with  section  751  of  the  Tariff  Act  and 
19  CFR  351.221.  The  Department  issued 
a  questionnaire  on  January  23,  1998, 
and  received  a  joint  questionnaire 
response  from  the  GOS.  MARIS,  and 
AMS,  on  March  23,  1998.  The 
Department  sent  out  two  supplemental 
questionnaires  on  April  10.  and  May  8, 
1998,  and  received  joint  supplemental 
questionnaire  responses  to  each 
questionnaire  on  April  24,  and  May  22. 
1998,  respectively. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  hermetic  refrigeration 
compressors  rated  not  over  one-quarter 
horsepower  from  Singapore.  This 
merchandise  is  currently  classified 
under  Harmonized  Tariff  Schedule 
(HTS)  item  number  8414.30.40.  The 
HTS  item  number  is  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  review  period  is  April  1,  1996 
through  March  31,  1997,  and  includes  2 
programs.  The  review  covers  one 
producer  and  one  exporter  of  the  subject 
merchandise,  MARIS  and  AMS, 
respectively.  These  two  companies, 
along  writh  the  GOS.  are  the  signatories 
to  the  suspension  agreement. 

Under  the  terms  of  the  suspension 
agreement,  the  GOS  agrees  to  offset 
completely  the  amount  of  the  net 
bounty  or  grant  determined  to  exist  by 
the  Department  in  this  proceeding  with 
respect  to  the  subject  merchandise.  The 
offset  entails  the  collection  by  the  GOS 
of  an  export  charge  appHcable  to  the 
subject  merchandise  exported  on  or 
after  the  effective  date  of  the  agreement. 
See  Refrigeration  Compressors.  48  FR 
51167.  51170  (November  7,  1983). 

Analysis  of  Programs 

(1)  The  Economic  Expansion  Incentives 
Act— Part  VI 

The  Production  for  Export  Programme 
under  Part  VI  of  the  Economic 
Expansion  Incentives  Act  allows  a  90- 
percent  tax  exemption  on  a  company's 
export  profit  if  the  GOS  designates  a 
company  as  an  export  enterprise.  In  the 
investigation,  the  Department 


preliminarily  found  this  program  to  be 
countervailable  because  "this  tax 
exemption  is  provided  only  to  certified 
export  enterprises."  See  Preliminary 
Affirmative  Countervailing  Duty 
Determination:  Certain  Refrigeration 
Compressors  from  the  Republic  of 
Singapore.  48  FR  39109,  39110  (August 
29.  1983).  MARIS  is  designated  as  an 
export  enterprise  and  used  this  tax 
exemption  during  the  period  of  review. 
AMS  was  not  designated  an  export 
enterprise  under  Part  VI  of  this 
Economic  Expansion  Incentives  Act  for 
this  period  of  review. 

According  to  the  Export  Enterprise 
Cettificate  awarded  to  MARIS  in  a  letter 
dated  May  12,  1981,  MARIS  is  to  receive 
this  benefit  on  the  production  of 
compressors,  electrical  parts  and 
accessories  for  refrigerators,  and  plastic 
refrigerators.  To  calculate  the  benefit, 
we  divided  the  tax  savings  claimed  by 
MARIS  under  this  program  by  the  f.o.b. 
value  of  total  exports  of  products 
receiving  the  benefit  for  the  period  of 
review. 

MARIS'  response  to  the  Department's 
countervailing  duty  questionnaire  for 
this  review  shows  that  MARIS  deducted 
export  charges  levied  pursuant  to  the 
suspension  agreement  in  arriving  at  an 
adjusted  profit  figure,  which  was  then 
used  to  calculate  exempt  export  profit 
for  the  review  period.  In  the  90-91 
administrative  review,  the  Department 
determined  that  the  amount  of  the 
export  charge  deduction  must  be  added 
"back  to  MARIS'  export  profit  in 
calculating  MARIS'  tax  savings  in  order 
to  offset  the  deduction  of  the  export 
charges  in  the  review  period."  See 
Preliminary  Results  of  Countervailing 
Duty  Review:  Certain  Refrigeration 
Compressors  from  Singapore,  57  FR 
31175  (July  14,  1992),  affirmed  in  Final 
Results  of  Countervailing  Duty  Review: 
Certain  Refrigeration  Compressors  from 
Singapore.  57  FR  46539  (October  9. 
1992).  Therefore,  as  the  Department  did 
in  the  92-93  administrative  review,  in 
calculating  the  benefit  from  this 
program,  we  have  added  back  this 
deduction,  as  we  have  since  the  92-93 
period  of  review.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  during  the  review  period 
to  be  0.56  percent  of  the  f.o.b.  value  of 
the  merchandise. 

(2)  Financing  Through  the  Monetary 
Authority  of  Singapore 

Under  the  terms  of  the  suspension 
agreement,  fvlAPUS  and  AMS  agreed  not 
to  appy  for  or  receive  any  financing 
provided  by  the  rediscount  facility  of 
the  Monetary  Authority  of  Singapore 
(MAS)  for  shipments  of  the  subject 
merchandise  to  the  United  States.  In 


their  response,  respondents  reported 
that,  during  the  period  of  review, 
neither  MARIS  nor  AMS  received  any 
financing  through  the  MAS  on  subject 
merchandise  exported  to  the  United 
States.  Therefore,  we  preliminarily 
determine  that  both  companies  have 
complied  with  this  clause  of  the 
agreement. 

Preliminary  Results  of  Review 

The  suspension  agreement  states  that 
the  GOS  will  offset  completely  with  an 
export  charge  the  net  bounty  or  grant 
calculated  by  the  Department.  We 
preliminarily  determine  that  the 
signatories  have  complied  with  the 
terms  of  the  suspension  agreement, 
including  the  payment  of  the 
provisional  export  charges  in  effect  for 
the  period  April  1, 1996  through  March 
31,  1997.  We  also  preliminarily 
determine  the  net  bounty  or  grant  to  be 
0.56  percent  of  the  f.o.b.  value  of  the 
merchandise  for  the  April  1,  1996 
through  March  31,  1997  review  period. 

Following  the  methodology  outlined 
in  section  B.4  of  the  agreement,  the 
Department  preliminarily  determines 
that,  for  the  period  April  1, 1996 
through  March  31,  1997,  a  negative 
adjustment  may  be  made  to  the 
provisional  export  charge  rate  in  effect. 
The  adjustments  will  equal  the 
difference  between  the  provisional  rate 
in  effect  during  the  review  period  and 
the  rate  determined  in  this  review,  plus 
interest.  The  provisional  rate, 
established  in  the  notice  of  the  final 
results  of  the  10th  administrative 
reviewts  of  the  suspension  agreement 
(See  Certain  Refrigeration  Compressors 
from  the  Republic  of  Singapore:  Final 
Results  of  Countervailing  Duty 
Administrative  Review.  61  FR  10315 
(March  13,  1996))  was  3.00  percent. 
This  rate  was  in  effect  from  April  1, 
1996  through  August  27,  1996.  The 
provisional  rate,  established  in  the 
notice  of  the  final  results  of  the  11th 
administrative  reviews  of  the 
suspension  agreement  (See  Certain 
Refrigeration  Compressors  from  the 
Republic  of  Singapore:  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  61  FR  44296  (August  28,  1996)) 
was  2.22  percent.  This  rate  was  in  effect 
from  August  28,  1996  through  March  31. 
1997.  If  the  Department's  preliminary 
results  do  not  change  in  the  final,  we 
vidll  notify  the  GOS  that  it  may  refund 
or  credit,  in  accordance  with  section 
B.4.C  of  the  agreement,  the  difference 
between  the  two  provision  rates  noted 
above  and  the  0.56  percent,  plus 
interest,  calculated  in  accordance  with 
section  778(b)  of  the  Tariff  Act,  within 
30  days  of  notification  by  the 
Department.  The  Department  will  notify 
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the  GOS  of  these  adjustments  after 
pubUcation  of  the  final  results  of  this 
review. 

Furthermore,  if  the  final  results  of  this 
review  remain  the  same  as  these 
prelimiiiary  results,  the  Department 
intends  to  notify  the  GOS  that  the 
provisional  export  charge  rate  on  all 
exports  to  the  United  States  with 
Outward  Declarations  filed  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review 
shall  be  0.56  percent  of  the  f.o.b  value 
of  the  merchandise. 

The  agreement  can  remain  in  force 
only  as  long  as  shipments  from  the 
signatories  account  for  at  least  85 
percent  of  imports  of  the  subject 
refrigeration  compressors  into  the 
United  States.  Our  information  indicates 
that  the  two  signatory  companies 
accounted  for  100  percent  of  imports 
into  the  United  States  from  Singapore  of 
this  merchandise  during  the  review 
period. 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Case 
briefs  and/or  written  comments  from 
interested  parties  may  be  submitted  no 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  the  case  briefs  and 
comments,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication  of 
this  notice.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  The  Department  will  publish 
the  final  results  of  this  administrative 
review  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments  or  at  a  hearing. 

These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review.  This 
administrative  review  and  this  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  351.221. 

Dated:  August  3,  1998. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  98-21531  Filed  8-10-98;  8:45  ami 

BILUNG  CODE  3510-OS-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  080498A] 

Advisory  Committee  and  Species 
Working  Group  Technical  Advisor 
Appointments 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Nominations. 

summary:  NMFS  is  soliciting 
nominations  to  the  Advisory  Committee 
to  the  U.S.  Section  to  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT)  as  established 
by  the  Atlantic  Tunas  Convention  Act 
(ATCA).  NMFS  is  also  soliciting 
nominations  for  technical  advisors  to 
the  Advisory  Committee's  species 
working  groups. 
DATES:  Nominations  are  due  by 
September  25,  1998. 
ADDRESSES:  Nominations  to  the 
Advisory  Committee  or  to  a  species 
working  group  should  be  sent  to:  Mr. 
Rolland  A.  Schmitten,  Assistant 
Administrator,  National  Marine 
Fisheries  Service,  NOAA,  Department  of 
Commerce,  1315  East  West  Highway. 
Silver  Spring,  MD  20910,  with  a  copy 
sent  to  Kim  Blankenbeker,  International 
Fisheries  Division,  Office  of  Sustainable 
Fisheries,  Room  13114,  NMFS,  1315 
East  West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Blankenbeker.  301-713-2276. 
SUPPLEMENTARY  INFORMATION:  Section 
971b  of  the  ATCA  (16  U.S.C.  971  et  seq.] 
requires  that  an  advisory  committee  be 
established  that  shall  be  composed  of  (1) 
not  less  than  five  nor  more  than  20 
individuals  appointed  by  the  U.S. 
Commissioners  to  ICCAT  who  shall 
select  such  individuals  from  the  various 
groups  concerned  with  the  fisheries 
covered  by  the  ICCAT  Convention;  and 
(2)  the  chairs  (or  their  designees)  of  the 
New  England,  Mid-Atlantic,  South 
Atlantic,  Caribbean,  and  Gulf  Fishery 
Management  Councils.  Each  member  of 
the  Advisory  Committee  appointed 
under  item  (1)  above  shall  serve  for  a 
term  of  2  years  and  shall  be  eligible  for 
reappointment.  Members  of  the 
Advisory  Committee  may  attend  all 
public  meetings  of  the  ICCAT 
Commission,  Council,  or  any  Panel  and 
any  other  meetings  to  which  they  are 
invited  by  the  ICCAT  Commission, 
Council,  or  any  Panel.  The  Advisory 
Committee  shall  be  invited  to  attend  all 


nonexecutive  meetings  of  the  U.S. 
Commissioners  to  ICCAT  and,  at  such 
meetings,  shall  be  given  the  opportunity 
to  examine  and  to  be  heard  on  all 
proposed  programs  of  investigation, 
reports,  recommendations,  and 
regulations  of  the  ICCAT  Commission 
Members  of  the  Advisory  Committee 
shall  receive  no  compensation  for  their 
services  as  such  members.  The  Secretary 
of  Commerce  and  the  Secretary  of  State 
may  pay  the  necessary  travel  expenses 
of  members  of  the  Advison,-  Committee. 

There  are  currently  20  appointed 
Advisory  Committee  members.  The 
terms  of  these  members  expire  on 
December  31,  1998.  New  appointments 
will  be  made  this  Fall,  but  will  not  take 
effect  until  Januar>'  1,  1999. 

Section  971b-l  of  the  ATCA  specifies 
that  the  U.S.  Commissioners  may 
establish  species  working  groups  for  the 
purpose  of  providing  advice  and 
recommendations  to  the  U.S. 
Commissioners  and  the  Advison.- 
Committee  on  matters  relating  to  the 
conservation  and  management  of  any 
highly  migratory  species  covered  by  the 
ICCAT  Convention.  Any  species 
working  group  shall  consist  of  no  more 
than  seven  members  of  the  Advisory 
Committee  and  no  more  than  four 
scientific  or  technical  personnel,  as 
considered  necessary  by  the 
Commissioners.  Ciu-rently,  there  are 
four  species  working  groups  advising 
the  Committee  and  the  U.S. 
Commissioners.  Specifically,  there  is  a 
Bluefin  Tuna  Working  Group,  a 
Swordfish  Working  Group,  a  Billfish 
Working  Group,  and  a  BAYS  (Bigeye, 
Albacore,  Yellowfin,  and  Skipjack) 
Working  Group.  Technical  Advisors  to 
species  working  groups  serve  at  the 
pleasure  of  the  U.S.  Commissioners; 
therefore,  the  Commissioners  can 
choose  to  alter  appointments  at  any 
time. 

Nominations  to  the  Advisory 
Committee  or  to  a  species  working 
group  should  include  a  letter  of  interest 
and  a  resiune  or  curriculum  vitae. 
Letters  of  recommendation  are  useful 
but  not  required.  Self-nominations  are 
acceptable.  When  making  a  nomination, 
please  clearly  specify  which 
appointment  (Advisory  Committee 
member  or  technical  advisor  to  a  species 
working  group)  is  being  sought. 
Requesting  consideration  for  placement 
on  both  the  Advisory  Committee  and  a 
species  working  group  is  acceptable. 
Those  interested  in  a  species  working 
group  technical  advisor  appointment 
should  indicate  which  of  the  four 
working  groups  is  preferred.  Placement 
on  the  requested  species  working  group, 
however,  is  not  guaranteed. 
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Authority:  16  U.S.C.  971  et  seq. 

Dated:  .•\ugust  4.  1998. 
Bruce  C.  Morehead, 
Acting  Director.  Office  of  Sustainable 
Fisheries,  .\ational  Marine  Fisheries  Sen'ice 
[FR  Doc.  98-21394  Filed  8-10-98;  8:45  am) 
aiLUNQ  CODE  3510-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.D.073198A] 

Marine  Mammals;  Permit  No.  939 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for 

amendment. 

SUMMARY:  Notice  is  hereby  given  that 
the  Point  Reyes  Bird  Observatory,  4990 
Shoreline  Highway,  Stinson  Beach,  CA 
94970-9701.  has  requested  an 
amendment  to  scientific  research  Permit 
No.  939. 

DATES:  Written  comments  must  be 

received  on  or  before  September  10,    ' 

1998. 

ADDRESSES:  The  amendment  request 

and  related  documents  are  available  for 

review  upon  written  request  or  by 

appointment  in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS.  1315  East-West 
Highway,  Room  13705,  Silver  Spring. 
MD  20910  (301/713-2289):  and 

Regional  Administrator.  Southwest 
Region.  National  Marine  Fisheries 
Service,  501  West  ocean  Boulevard. 
Suite  4200,  Long  Beach.  CA  90802-4213 
(562/980-4001). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Chief.  Permits 
Division.  F/PRl.  Office  of  Protected 
Resources.  National  Marine  Fisheries 
Service,  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Drevenak,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  is  requested  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.],  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

The  Permit  Holder  is  currently 
authorized  to  flipper  tag  and/or  mark  up 
to  2,900  Northern  elephant  seals 


[Mirounga  angustirostris]  on  the  South 
Farallon  Islands  and  at  Point  Reyes 
National  Seashore  annually,  over  a  five- 
year  period:  and  inadvertently  harass  up 
to  100  harbor  seals  [Phoca  vitulina). 
1,200  California  sea  lions  [Zalophus 
californianus)  and  70  northern  sea  lions 
(Eumetopias  jubatus)  during  the  tagging 
activities,  and  during  opportunistic 
collection  of  dead  prematurely  bom 
northern  sea  lion  pups. 

The  Holder  is  now  requesting  that  the 
Permit  be  amended  to  authorize:  Roto- 
tagging  of  up  to  50  harbor  seals  at  Point 
Reyes  Headland,  California;  dye 
marking  of  up  to  100  harbor  seals  per 
year  in  San  Francisco  Bay;  and  blood 
sampling  of  up  to  25  harbor  seals  per 
year  at  those  locations.  Authorization  is 
also  requested  to  inadvertently  harass 
up  to  500  harbor  seals  per  year  during 
the  tagging,  marking,  and  blood 
sampling  activities. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  August  3,  1998. 
Ann  D.  Terfoush, 

Chief.  Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
(FR  Doc.  98-21393  Filed  8-10-98;  8:45  am) 
BILUNa  COOE  3610-23-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  fiber.  Silk  Blend 
and  Other  Vegetable  Fit>er  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  Bangladesh 

August  4,  1998. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  August  13,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 


SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  shift,  carryover, 
carryforward  and  recrediting  unused 
carryforward  from  1997. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17,  1997).  Also 
see  62  FR  62564,  published  on 
November  24,  1997. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  4.  1998. 
Conuiiissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  19,  1997,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Bangladesh  and  exported 
diiring  the  twelve-month  period  which  began 
on  January  1,  1998  and  extends  through 
Decemt)er  31,  1998. 

Effective  on  August  13.  1998,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit' 

237 

547  021  dozen 

331  

334  

1.364.879  dozen  pairs. 
181  464  dozen 

335 

336/636 

338/339 

340/640 

341  

342/642  

347/348 

352/652  

363 

634  

635  

638/639  

641  

645/646  

647/648 

847  

213.147  dozen. 
433,201  dozen. 
1,385,856  dozen. 
3,350,905  dozen. 
2,218,700  dozen. 
482,81 1  dozen. 
2.846,760  dozen. 
10,639,243  dozen. 
25,524,981  numbers. 
557.155  dozen. 
381,108  dozen. 
1,757,519  dozen. 
1,040,329  dozen. 
441,466  dozen. 
1.469.011  dozen. 
384.855  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
cxjunt  (or  any  imports  exported  after  December 
31,  1997. 
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The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Troy  H.  Cribb, 

Chairmun.  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  98-21377  Filed  8-10-98;  8:45  ami 

BILLING  CODE  3510-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
El  Salvador 

August  5.  1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  August  11,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
.\c[  of  1956,  as  amended  (7  U.S.C   1854); 
Executive  Order  11651  of  March  3.  1972.  as 
amended. 

The  current  limits  for  Categories  340/ 
640  and  342/642  are  being  increased  for 
carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  36057, 
published  on  December  17,  1997).  Also 
see  62  FR  67623,  published  on 
December  29,  1997. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  5,  1998. 
Commissioner  of  Customs, 
Department  of  the  Treasun:  Washington.  DC 
20229. 


Dear  Commissioner:  This  directixe 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  19,  1997.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directi\'e 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  prtiducts,  produced  or 
manufactured  in  El  Salvador  and  exported 
during  the  twelve-month  perioci  which  began 
on  January  1,  1998  and  extends  through 
December  31.  1998. 

Effective  on  August  11.  1998.  you  are 
directed  to  increase  the  current  limits  for  the 
toUowing  categories,  as  provided  for  under 
the  I'ruguay  Round  .Agreement  on  Textiles 
and  (llothing: 


Category 


Adjusted  twelve-month 
limit' 


340/640 
342/642 


1,242,066  dozen. 
393,525  dozen 


^  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemoer 
31,  1997. 

The  guaranteed  access  levels  for  the 
foregoing  categories  remain  unchanged 

The  Committee  for  the  implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
r.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  98-21444  Filed  8-10-98:  8:45  ami 
BILUNG  CODE  3510-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Restraint 
Limit  and  Sublimit  for  Certain  Cotton 
and  Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Fiji 

.August  4.  1998. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit  and  sublimit. 

EFFECTIVE  DATE:  August  13.  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openihgs,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 


Authority:  Section  204  of  the  .Agricultural 
.Act  ot  1956.  as  amended  (7  I  .SC   18541; 
Executive  Order  1 1651  of  March  3.  1972.  as 

amended 

The  current  limit  tor  Categories  338/ 
339/638/639  and  sublimit  for  Categories 
338-S.''339-S/638-S.'fi39-S  are  bemg 
increased,  respectnels .  for  carryover 
and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  oi  HTS 
numbers  is  available  in  'he 
CORRELATION  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  L'nited  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17.  1997)  Also 
see  62  FR  61296.  published  nn 
November  17,  1997. 
Troy  H.  Cribb, 

Chairman.  (Committee  for  the  Implementation 
oi  Textile  Agreements 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  4,  1998 
(Commissioner  of  Customs, 
Department  of  the  Treasiirw  Washmgton.  DC 
20229 

Dear  Commissioner  This  directive 
amends,  but  does  ntTt  cancel,  the  directive 
issued  to  you  on  November  12.  1997,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Fiji  and  exported  during  the 
twelve-month  period  which  began  on  January 
1,  1998  and  extends  through  December  31. 
1998 

Effectne  on  .August  13.  1998.  you  are 
directed  to  increase  the  limit  and  sublimit  for 
the  following  categories,  as  provided  for 
under  the  I'ruguay  Round  .Agreement  on 
Textiles  and  Clothing 

^^, Aojusteo  twelve-rnonth 

Category  |,^,, , 

338/339/638-639  1.393.037  oozen  of 

wfiich  no;  more  tnan 
1,072,170  oozen 
shall  be  in  Cat- 
egories 338-S  339- 
S638-S639-S' 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1997, 

338-S-     only      HTS     numbers 

6105,10,0010,    6105  10,0030. 

6109-10-0027.    6110-201025 

6110.20-2065,    6110,90.9068, 

and    6114.20,0005.     Cateoory 
HTS     numbers    6104-22  0060, 

6106.10  0010. 

6106  90.3010. 

6110-20.2045, 

6112-11  0040. 
and  6117-90  9020:  Category  63&-S  all  HTS 
numbers  except  6109901007.  6109.90  1009, 
6109.90,1013  and  6109  9D  1025:  Category 
639-S:  all  HTS  numbers  except 
6109.90  1050.  6109  90  1Q60.  6109  90.1065 
and  6109.90.1070. 


^Category 
6103.22,0050, 
610590.8010, 
6110,20.2040. 
6112,11,0030 
339-S:  only 
6104,29.2049. 
6106,90.2510. 
6110.20.1030. 
6110.90.9070. 


6106  10  0030. 
6109-10  0070. 
6110,20,2075. 
6114.20  0010 
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The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(al(l)^ 

Sincerely, 


Troy  H.  Cnbb, 

Chairman,  Committee  for  the  Implementation 
of  Tf^xtile  Agreements. 

(FR  Dqc  98-21378  Filed  8-10-98;  8:45  am] 
BILUNG  CODE  3510-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  MarvMade  Fiber  Textiles 
and  Textile  Products  Produced  or 
Manufactured  in  Hong  Kong 

August  4,  1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing 

limits. 

EFFECTIVE  DATE:  August  12.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen.  International  Trade 
Specialist,  Office  of  Te.xtiles  and 
.■\pparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854). 
Executive  Order  11651  of  March  3.  1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carrv'forward  used  in  1997. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17.  1997).  Also 
see  62  FR  67830,  published  on 
December  30.  1997. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
.\greement.s 

.August  4.  1998. 

Commissioner  of  Customs, 


Department  of  the  Treasure  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  22,  1997.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Hong  Kong  and 
exported  during  the  twelve-month  period 
which  began  on  lanuary  1,  1998  and  extends 
through  December  31,  1998. 

Effective  on  .August  12,  1998,  you  are 
directed  to  reduce  the  limits  for  the 
categories  listed  below,  as  provided  foT  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 

T 

Cateaorv  I  Adjusted  twelve-month 

^    '  I  limit ' 


Withm  Group  1  suti- 

grouD 

200  

360,143  kilograms. 

Sublevel  m  Group  II 

347/348 

6  777  033  dozen  of 

which  not  more  than 

6,707,746  dozen 

shall  be  in  Cat- 

egories 347-W/348- 

W2  and  not  more 

than  5,083,385 

dozen  shall  be  m 

Category  348-W. 

'  These  limi 
count  for  any 
31,  1997. 

^  Category 
6203.19.1020, 
6203.22.3030, 
6203.42.4015, 
620342.4045, 
6203.49.8020, 
6211.20.3810 
348-W:  only 
6204.19.8030, 
6204.29.4034, 
6204  62.4010, 
6204.62.4040, 
6204.62.4065, 
6210.50.9060, 
6211.42.0030 


ts  have  not  been  adjusted  to  ac- 
imports  exported  after  December 


347-W:     only  HTS 

6203.19.9020,  6203 

6203.42.4005,  6203 

6203.42.4025,  6203 

6203.42.4050,  6203 

6210.40.9033,  6211 
and    6211.32.0040; 

HTS    numbers  6204 

6204.22.3040,  6204 

6204.62.3000,  6204 

6204.62.4020,  6204 

6204.62.4050,  6204 

6204.69.6010.  6204 

6211.20.1550,  6211 


and  6217.90.9050. 


numbers 
22.3020, 
42.4010, 
42.4035, 
.42.4060. 
.20.1520, 
Category 
.12.0030, 
.22.3050, 
,62.4005, 
,62.4030, 
62.4055. 
69.9010, 
20.6810. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc. 98-21372  Filed  8-10-98:  8:45  am] 
BILLING  CODE  3S10-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Nepal 

August  4,  1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  August  12,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C;  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limit  for  Category  340  is 
being  increased  for  special  shift, 
reducing  the  limit  for  Category  640  to 
account  for  the  special  shift  being 
applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
published  on  December  17.  1997).  Also 
see  62  FR  60828.  published  on 
November  13,  1997. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

.August  4,  1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  6,  1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Nepal  and  exported  during 
the  twelve-month  period  which  began  on 
lanuary  1.  1998  and  extends  through 
December  31,  1998. 
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Effective  on  August  12,  1998,  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  terms  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  Nepal: 


Category 

Adjusted  twelve-month 
limit  1 

340 

640  

405,935  dozen. 
102,598  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1997. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
use.  553(a)(1), 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  98-21373  Filed  8-10-98;  8:45  am] 

BILLING  CODE  3510-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textiles  and  Textile  Products  and  Silk 
Blend  and  Other  Vegetable  fiber 
Apparel  Produced  or  Manufactured  in 
the  Philippines 

August  4,  1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  August  13,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  shift,  carryforward, 
and  the  special  allowance  for  hand- 
crocheted  items  in  Category  345. 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
published  on  December  17.  1997).  Also 
see  62  FR  64361,  published  on 
December  5,  1997. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementatmn 
of  Textile  Agreements 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  4.  1998. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  1.  1997,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  .Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
month period  which  began  on  [anuary  1. 
1998  and  extends  through  December  31. 
1998. 

Effective  on  August  13.  1998.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing; 


Category 


Adjusted  twelve-month 
limit  1 


Levels  in  Group  I 

237  

331/631  

340/640  

341/641  

345  

361  

369-S2  

433  

443  

445/446  

447  

633  

634  

635  

638/639 

643  

645/646  

647/648  

649  

847  


1,684,818  dozen 
6,163,268  dozen  pairs 
1,183,333  dozen. 
932,000  dozen. 
209,105  dozen. 
2,148,182  numbers. 
349,510  kilograms. 
3,597  dozen. 
43,944  numbers. 
31,349  dozen. 
8,361  dozen. 
55,241  dozen. 
627,446  dozen. 
335,855  dozen. 
2,100,864  dozen. 
796,698  numbers. 
824,996  dozen. 
1,1 11,708  dozen. 
7,454,736  dozen. 
758,435  dozen. 


1  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1997. 

2  Category  369-S:  only  HTS  number 
6307.10.2005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 


.Sincerelv. 
Troy  H-  Cribb, 
Chairman,  Committee  for  the  Implementation 

nf  Textile  Agreements 

IFR  Doc  98-21,174  Fiied  8-10-98.  8.45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  In  Russia 

August  4.  1998 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  inc:reasing  a 

limit. 

EFFECTIVE  DATE:  August  12,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call        — 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority;  .Section  204  of  the  ,^gricultural 
Act  of  1956,  as  amended  (7  U  S  C  1854); 
Executive  Order  11651  of  March  3.  1972,  as 
amended 

The  current  limit  for  Category  435  is 
being  increased  for  carr>over 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
published  on  December  17,  1997)  Also 
see  62  FR  63527,  published  on 
December  1.  1997. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agree  men  ts 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  4.  1998 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington  DC 
20229 
Dear  Commissioner;  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  24.  1997,  by  the 
Chairman,  Committee  for  ftie  Implementation 
of  Textile  .Agreements.  That  directive 
concerns  imports  of  certain  wool  textile 
products,  produced  or  manufactured  in 


42832 


Russia  and  exported  during  the  twelve- 
month period  which  began  on  fanuarv  1. 
1998  and  extends  through  December  :jl, 
1998, 

Effective  on  August  12,  1998,  you  are 
directed  to  increase  the  current  limit  for 
Category  435  to  54.801  dozen  '.  as  provided 
for  under  the  terms  of  the  current  bilateral 
agreement  between  the  Governments  of  the 
t'nited  States  and  the  Russian  Federation. 

The  Committee  for  the  Implementation  of 
Textile  .-Vgreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFR  Doc.  98-21375  Filed  8-10-98;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Wool  TextHe  Products 
Produced  or  Manufactured  in  the 
United  Mexican  States 

August  4.  1998. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 


EFFECTIVE  DATE:  August  12,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMEhTTARY  INFORMATION: 

Aut^erity:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972,  as 
amended. 

The  current  limit  for  Category  443  is 
being  increased  for  swing. 

The  restrictions  and  consultation 
levels  in  the  December  22.  1997 
directive  to  the  Commissioner  of 
Customs  do  not  apply  to  NAFTA  (North 
American  Free  Trade  Agreement) 
originating  goods,  as  defined  in  Annex 
300-B,  Chapter  4  and  Annex  401  of  the 
agreement. 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
published  on  December  17.  1997).  Also 
see  62  FR  67836,  published  on 
December  30,  1997. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
Agreements 

August  4,  1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  22,  1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool,  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Mexico  and  exported  during 
the  twelve-month  period  which  began  on 
January  1,  1998  and  extends  through 
December  31.  1998.  The  levels  established  in 
that  directive  do  not  apply  to  NAFTA  (North 
American  Free  Trade  Agreement)  originating 
goods,  as  defined  in  Annex  300-B,  Chapter  4 
and  Annex  401  of  NAFTA  or  to  goods 
assembled  in  Mexico  from  fabrics  wholly 
formed  and  cut  in  the  United  States  and 
exported  from  and  re-imported  into  the 
United  States  under  U.S.  tariff  item 
980200.90. 

Effective  on  August  12.  1998.  you  are 
directed  to  increase  the  limit  for  Category  443 
to  186.008  numbers  ',  pursuant  to  the 
provisions  of  .NAFTA. 

The  Committee  for  the  Implementation  of 
Textile  .Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  98-21376  Filed  8-10-98;  8:45  am) 

BILUNG  COOE  3510-OR-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSK>N 

Proposed  Collection;  Comment 
Request— Customer  Satisfaction 
Surveys 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 


SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 


'•  The  lirr.i!  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31.  1997. 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31,  1997 


Chapter  35).  the  Consumer  Product 
Safety  Commission  (CPSC)  requests 
comments  on  proposed  surveys  and 
other  information-collection  activities  to 
determine  the  kind  and  quality  of 
services  CPSC  customers  want  and 
customers'  level  of  satisfaction  with 
existing  services.  The  Commission  will 
consider  all  comments  received  in 
response  to  this  notice  before  requesting 
approval  of  this  collection  of 
information  from  the  Office  of 
Management  and  Budget. 
DATES:  Written  comments  must  be 
received  by  the  Office  of  the  Secretary 
not  later  than  October  13,  1998. 
ADDRESSES:  Written  comments  should 
be  captioned  "Customer  Satisfaction 
Surveys"  and  mailed  to  the  Office  of  the 
Secretary.  Consumer  Product  Safety 
Commission,  Washington,  DC  20207.  or 
delivered  to  that  office,  room  502.  4330 
East-West  Highway.  Bethesda, 
Maryland,  20814.  Written  comments 
may  also  be  sent  to  the  Office  of  the 
Secretary  by  facsimile  at  (301)  504-0127 
or  by  e-mail  at  cpsc-os@cpsc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  proposed 
collection  of  information,  or  to  obtain  a 
copy  of  the  questions  to  be  used  for  this 
collection  of  information,  call  or  write 
Robert  E.  Frye,  Director,  Office  of 
Planning  and  Evaluation.  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207;  (301)  504-0416 
Ext.  2264. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  request  for  clearance,  in  general, 
of  several  planned  customer  satisfaction 
surveys,  is  in  response  to  the 
Government  Performance  and  Results 
Act  (GPRA)-related  evaluations  of 
service  quality  and  customer 
satisfaction,  and  in  response  to  the  Vice 
President's  call  for  "Conversations  with 
America,"  to  survey  customers  and 
determine  the  type  and  quality  of 
services  they  want  and  to  obtain 
information  on  how  to  improve  existing 
government  services.  "Customers"  of 
CPSC  include  any  individual  or  entity 
interested  in  or  affected  by  agency 
activities.  These  would  include,  but  not 
be  limited  to,  (1)  consumers  telephoning 
the  Hotline  to  report  product-related 
incidents,  or  to  receive  information;  (2) 
consumers,  industry  members,  or  others 
contacting  the  National  Injury 
Information  Clearinghouse  for 
information;  (3)  State  representatives 
who  work  with  CPSC  on  cooperative 
programs;  (4)  firms  using  CPSC's  Fast- 
Track  Product  Recall  Program  to  report 
and  simultaneously  propose  satisfactory 
product  recall  plans;  (5)  small 
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businesses  that  have  sought  information  Fast  Track  Product  Kecail  Program         100  s\  stems  of  records  that  were 

or  assistance  from  the  CPSC's  small  inadverdentlv  left  m  place  when  two 

busmess  ombudsman;  and  (6)  other  l-S^O  ,^g^^,  systems  with  the  same  svstem 

individuals  CPSC  is  providing  The  average  time  needed  for  each  number  were  published, 

information  to.  such  as  those  through  response  is  estimated  at  two  minutes.  EFFECTIVE  DATE-  August  11    1998 

the  CPSC's  Office  of  Information  and  Thus,  the  annual  time  burden  would  be       .^,.„^„„^«   r~   '                 .    '   ,V, 

Public  Affairs.  about  3.100  (2  x  l.,550)  minutes  or  51.7  *°°r^  f  !!,    nr""f  I    c '"^  ^' 

The  information  will  be  used  by  the  hours.  Using  S12  an  hour  (the  average  r                 o    O^'ce^"   the  Secretarv. 

CPSC  Office  of  Planning  and  Evaluation  hourly  wage  for  all  private  industry  ^-on-^unier  Product  Safety  Commission. 

to  prepare  sections  of  the  agency's  w'orkers,  according  to  the  199fi  edition                     ^               -   -u,  . 

annual  performance  report  (required  by  of  the  Statistical  Abstract  of  the  U.S.)  ^°"  FURTHER  INFORMATION  CONTACT: 

theCPRA).  This  information  will          "  times  51.7  hours,  the  cost  would  be  loseph  F  Rosenthal.  Office  of  the 

provide  measures  of  the  quality  and  negligible  (a  total  of  about  S620  per  General  Counsel.  Consumer  Product 

effectiveness  of  agency  efforts  related  to  vear).  Safety  Commission,  Washington.  DC. 

three  goals  in  its  strategic  plan  For  CPSC  staff,  the  average  time  -"^07.  telephone  ,301-504-0980 

(informing  the  public,  industry  services,  needed  to  process  each  response  is  SUPPLEMENTARY  INFORMATION:  On  June  2. 

and  customer  satisfaction).  Also,  the  estimated  at  five  minutes.  Thus,  this  1997,  at  62  FR  29714.  the  Consumer 

information  will  be  used  to  guide  information  collection  activity  would  Product  Safety  Commission  published 

improvements  in  initiatives  related  to  require  about  7.750  (5  x  1,550)  minutes  notice  of  four  new  systems  of  records. 

the  "Conversation  with  America"  or  129.2  hours  per  year.  Based  on  the**  including  one  designated  as  CPSC-7 

program.  If  this  information  is  not  average  hourly  Commission  salan-  of  and  one  designated  as  CPSC-18  in  the 

collected,  the  Commission  would  not  $37.37,  the  129.2  hours  of  CPSC  .staff  mistaken  belief  that  two  no  longer  active 

have  useful  measures  of  its  effectiveness  time  would  be  valued  at  about  $4,828.  systems  of  records  with  those  same 

in  providing  useful  services  to  p  D~j„p  t    f     r  designations  had  been  removed  and 

consumers  and  others,  and  information  •     eq     s  s  or    ommen  s  their  designations  re.served.  Those 

necessary  to  guide  program  ^^^  Commission  solicits  written  systems,  Employee  Discrimination  and 

development  would  not  be  available.  comments  from  all  interested  persons  Investigation  File— CPSC-7,  and  lob 

R  F  f      toH  R   .^  about  the  proposed  surveys.  The  Applicant  Files— CPSC-18,  no  longer 

B.  Lstimated  burden  Commission  specifically  seeks  exist  as  Privacy  Act  systems  of  records 

The  surveys  and  other  information  information  relevant  to  the  following              Accordingly,  Employee 

collection  activities  would  be  conducted  topics:  Discrimination  and  Investigation  File — 

by  various  methods,  including  — Whether  the  surveys  described  above  CPSC-7,  and  Job  Applicant  Files — 

contractors  or  in-house  staff.  They  may  are  necessary^  for  the  proper  CPSC-18.  are  removed.  This  action  does 

be  by  (1)  amending  CPSC's  web  site's  performance  of  the  Commission's  not  affect  Enforcement  and  Investigation 

comment  page,  "Talk  to  Us/Tell  Us  functions,  including  whether  the  Files — CPSC-7,  and  Procurement 

What  You  Think,"  to  solicit  feedback  on  information  would  have  practical  Integrity  Records — CPSC-18.  that  were 

the  level  of  satisfaction  with  CPSC's  utility;  published  on  June  2,  1997  at  62  FR 

services,  (2)  the  periodic  use  of  brief  — Whether  the  estimated  burden  of  the  29717. 

customer  service  follow-up  queries  (on-  proposed  collections  of  information             Dated  .•August  5,  1948 

line)  with  samples  of  telephone  hotline  are  accurate;  Sadve  E  Dunn 

callers,  (3)  surveying  a  sample  of  firms  —Whether  the  quality,  uti.ity,  and  c^^:«,^J,   r^„  '  ^     p    ^     ,  c  /• , 

using  the  Fast-Track  Product  Recall  c:larity  of  the  information  to  be  cZl7.on                              '^ 

Program  to  assess  their  views  and  -vSeftrburdenl'nore^d  bvlhe  '^^  °-  "*'-■' '  ^«^  ''^''-^  «-^^9«-  «^^^  -1 

suggestions  for  improvements  m  the  wneiner  me  ouraen  imposea  ov  tne 

service  aspects  of  the  program.  (4)  collection  of  information  could  be  ^'^^^  ^°^  6355-01-p 

including  customer  comment  cards  minimized  by  use  of  automated.  !:!^^^^=r^^=!!!^^=:^r^^^!^^^= 

within  the  pages  of  the  Consumer  electronic  or  other  technological  ncoADxiJCKix  r^,r  r.rr.-r-.,.orr 

Product  Safety  Review,  and  (5)  collection  techniques,  or  other  forms  UtHAHTMENT  OF  DEFENSE 

conducting  mail  surveys  of  state  °f  information  technology.  Department  of  the  Air  Force 

partners  and  samples  of  customers  of  Dated:  .August  .5,  199«. 

the  National  hijury  Information  Sadye  E.  Dunn.  Performance  Review  Boards  List  of 

Clearinghouse.  Fewer  than  10  customer  Secretary  Consumer  Product  Safety  Members 

surveys  or  information  collection  Commission 

activities  a  year  would  be  conducted  |fr  Doc.  98-21.S41  FUed  8-10-98;  8.45  am]  •    J-'^'T  'f  ^  '',"  °^  additional 

using  this  clearance.  bilung  code  6355-01-p  individuals  who  are  eligible  to  serve  on 

The  Commission  staff  estimates  the '  '^^  Performance  Review  Boards  for  the 

number  of  annual  respondents  to  be  Department  of  the  Air  Force  in 

about  1,550.  Among  the  anticipated  CONSUMER  PRODUCT  SAFETY  accordance  with  the  Air  Force  Senior 

sources  and  annual  respondents  are:  COMMISSION  Executive  Appraisal  and  Awards 

c  System. 
Sources 

Website  500  Privacy  Act  Of  1974,  Deletions  Of  Secretariat 

CPS  Review  loo  Systems  of  Records 

Recall  Round-ups  lOO  ^'"-  '^'"^^  ^   ^P*^^^ 

Hotline  300  AGENCY:  Consumer  Product  Safety  Mr.  [erome  P.  Sutton 

National  Injury  Information  Clear-  Commission.  Brig  Gen  Larry  W.  Northington 

inghouse  300  ACTION:  Notice.                                -  Mr.  Don  W.  Fox 

Small  Businesses  lOO     — a  •    c.   a-       j  .,r^i. 

State  Partners  50  SUMMARY:  The  Consumer  Product  Safety  ^"^  ^*^"  ^"°    Others 

Commission  is  deleting  two  obsolete  Lt  Gen  David  L.  Veselv 


42834 


Federal  Register/ Vol.  63,  islo.   154 /Tuesday.  August   11.  1998 /Notices 


Brig  Gen  Richard  B.  Bandy 
Brig  Gen  Charles  F.  VVald 
Mr.  Robert  E.  Corsi 

Air  Force  Materiel  Command 

Brig  Gen  Robert  P.  Bongiovi 

Brig  Gen  Todd  I.  Stewart 

Ms.  Genevieve  M.  Haddad 

Barbara  A.  Carmichael. 

Alternate  Air  Force  Federal  Register  Liaison 

Officer 

IFR  Doc.  98-21532  Filed  8-U)-g8;  8;45  am] 

BILUNG  CX>0€  3«10-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  Establishing  Deadlines  for 
Submission  of  Requests  for  Waivers 
and  Waiver  Extensions  That  Would 
Directly  Affect  School-Level  Activities 

ACTION:  Notice  establishing  deadlines 
for  the  submission  of  requests  for 
waivers  and  waiver  extensions  that 
would  directly  affect  school-level 
activities. 

summary:  In  this  notice,  the  Acting 
Deputy  Secretary  establishes  deadlines 
for  the  submission  of  previously  granted 
waivers  and  for  the  submission  of  new 
waiver  requests  under  sections  14401 
and  1113(a)(7)  of  the  Elementary  and 
Secondary  Education  Act  of  1965 
(ESEA),  section  311(a)  of  the  Goals 
2000:  Educate  America  Act,  and  section 
502  of  the  School-to-VVork 
Opportunities  Act  of  1994. 

DATES:  Except  in  extraordinary 
circumstances,  the  following  deadlines 
apply  to  requests  for  waivers  or  waiver 
extensions  affecting  school-level 
activities: 

Requests  for  waivers  that  would  be 
implemented  in  the  semester 
immediately  following  January  1,  1999 
must  be  submitted  no  later  than  October 
1,  1998. 

Requests  for  waivers  that  would  be 
implemented  in  the  beginning  of  the 
1999-2000  school  year  must  be 
submitted  no  later  than  .April  1,  1999. 

These  deadlines  apply  only  to  waivers 
that  would  directly  affect  school-level 
activities.  For  example,  the  deadlines 
would  apply  to  requests  for  waivers  of 
the  Title  I  targeting  provisions  or  of  the 
minimum  poverty  threshold  required 
for  implementation  of  a  schoolvvide 
program.  However,  the  deadlines  would 
not  apply  to  waivers  of  requirements 
relating  to  the  consolidation  of 
administrative  funds. 
SUPPLEMErJTARY  INFORMATION:  Waiver 
applicants  are  encouraged  to  submit 
their  requests  as  early  as  possible  and 
not  wait  until  the  deadlines  to  seek 


waivers.  The  requests  w'ill  be  reviewed 
upon  receipt. 

For  purposes  of  this  notice,  the 
submission  date  is  the  date  that  the 
waiver  request  is  received  by  the  U.S. 
Department  of  Education  (Department) 
in  substantially  approvable  form.  A 
waiver  request  is  considered  to  be  in 
substantially  approvable  form  when  it 
has  adequately  addressed  the  applicable 
statutory  criteria  governing  waivers. 

During  the  period  of  time  new  waiver 
requests  are  under  review  by  the 
Department,  a  waiver  applicant  must 
continue  to  comply  with  the 
requirement  that  is  the  subject  of  the 
waiver  request. 

ADDRESS  FOR  SUBMISSION  OF  REQUESTS: 
All  requests  for  waivers  or  waiver 
extensions  should  be  submitted  to  the 
following  address:  Assistant  Secretary 
for  Elementary  and  Secondary 
Education,  Attention:  Waiver  Staff,  U.S. 
Department  of  Education  400  Maryland 
Avenue,  SW,  Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  on  waivers  may  be  obtained 
from  the  Department's  Waiver 
Assistance  Line,  (202)  401-7801.  Copies 
of  the  Department's  updated  waiver 
guidance,  which  provide  examples  of 
waivers  and  describe  how  to  apply  for 
a  waiver,  are  available  at  this  number. 
The  guidance,  along  with  other 
information  on  flexibility,  is  also 
available  at  the  Department's  World 
Wide  Web  site  at  http://www.ed.gov/ 
flexibility. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  te.xt  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 


Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  These 
documents  are  located  under  Option 
G — Files/Announcements,  Bulletins  and 
Press  Releases. 

Note:  Thie  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Dated;  August  4.  1998. 
Marshall  S.  Smith, 
Acting  Deputy  Secretary: 
IFR  Doc.  98-21402  Filed  8-10-98;  8:4.5  am] 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Arbitration  Panel  Decision  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  arbitration  panel 
decision  under  the  Randolph-Sheppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  on 
March  31,  1998,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
Herbert  E.  Brown  v.  Ohio  Rehabilitation 
Services  Commission.  Bureau  of 
Services  for  the  Visually  Impaired 
(Docket  No.  R-S-/97-6J.  This  panel  was 
convened  by  the  U.S.  Department  of 
Education  pursuant  to  20  U.S.C.  107d- 
1(a),  upon  receipt  of  a  complaint  filed 
by  petitioner,  Herbert  E.  Brown. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow,  U.S.  Department  of 
Education,  600  Independence  Advance, 
S.W..  Room  3230,  Mary  E.  Switzer 
Building,  Washington,'DC  20202-2738. 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

Anyone  may  also  view  this  document, 
as  well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://w\vw. ed.gov/news. html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
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which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222^922.  The 
documents  are  located  under  Option  G- 
Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c})  (the  Act),  the  Secretary 
publishes  in  the  Federal  Register  a 
synopsis  of  each  arbitration  panel 
decision  affecting  the  administration  of 
vending  facilities  on  Federal  and  other 
property. 

Background 

Complainant  Herbert  E.  Brown,  a 
blind  vendor,  operated  a  snack  bar 
facility  with  vending  machines  at  the 
headquarters  of  the  Ohio  Department  of 
Natural  Resources  (ODNR)  in  Columbus, 
Ohio  from  1989  until  his  removal  from 
the  facility  in  January  1995. 

This  dispute  concerns  complainant's 
removal  as  the  manager  of  the  ODNR 
snack  bar  vending  facility.  In  December 
1994,  Mr.  Brown  requested  and  received 
permission  from  the  Ohio  Rehabihtation 
Services  Commission,  Bureau  of 
Services  for  the  Visually  Impaired,  the 
State  licensing  agency  (SLA),  to  take  a 
vacation  from  December  20,  1994  to 
January  5,  1995  outside  the  State  of 
Ohio. 

In  accordance  with  the  operator's 
agreement  and  the  SLA's  rules  and 
regulations  governing  the  Randolph- 
Sheppard  Vending  Facility  Program, 
complainant  designated  his  employee  to 
operate  the  facility  in  his  absence. 
Complainant  did  not  leave  a  telephone 
number  where  he  could  be  reached 
during  his  vacation  with  either  his 
employee  or  the  SLA. 

On  December  21,  1994,  complainant's 
employee  fell  and  broke  her  leg  en  route 
to  open  the  vending  facility.  The 
employee  was  hospitalized  until 
January  2,  1995.  A  member  of  the  SLA 
staff  visited  the  employee  in  the 
hospital  on  December  21,  1994  and 
obtained  the  keys  to  the  snack  bar.  On 
December 22,  1994,  the  SLA  secured  a 
substitute  vendor  to  operate  the  vending 
machines  that  were  a  part  of  the  facility. 
However,  the  over-the-counter  food 
service  of  the  snack  bar  remained 
closed.  Mr.  Brown  learned  on  December 


23  that  his  employee  had  broken  her  leg 
and  was  not  operating  the  vending 
facility.  Complainant  thereafter 
attempted  to  reach  the  SLA  staff  but  was 
unsuccessful.  Complainant  left  a 
message  with  an  SLA  staff  member  that 
he  was  unable  to  return  to  Ohio  due  to 
illness.  However,  complainant  again  did 
not  leave  a  telephone  number  where  he 
could  be  reached. 

On  January  4,  1995.  the  SLA  took 
possession  of  the  vending  facility  and 
prepared  a  closing  inventory.  Mr.  Brown 
was  not  present,  and,  according  to  the 
closing  inventory,  he  owed  the  SLA 
$621.15. 

On  January  5,  1995,  Mr.  Brown 
returned  to  Ohio  and  met  with  the  SLA 
staff.  The  staff  provided  complainant 
with  written  notification  of  his  removal 
as  manager  of  the  vending  facility  and 
the  termination  of  his  operator's 
agreement.  The  SLA  alleged  that  Mr. 
Brown  had  violated  the  SLA's  rules  and 
regulations  and  vendor  operator's 
agreement  by  failing  to  have  the  facility 
open  at  specific  times,  failing  to  find  an 
immediate  replacement  for  the 
employee  who  had  been  hospitalized, 
not  leaving  a  telephone  number  where 
complainant  could  be  reached,  and 
abandoning  his  facility. 

Complainant  gave  the  SLA  a 
handwritten  note  on  January  5.  1995 
contesting  the  closing  inventory  amount 
of  $621.15.  However,  the  SLA  did  not 
treat  Mr.  Brown's  note  as  a  first  step  in 
the  grievance  process  under  its  rules 
and  regulations,  and  it  considered  the 
matter  closed. 

Pursuant  to  the  SLA's  rules  and 
regulations,  a  vendor  is  ineligible  to 
apply  for  operation  of  another  vending 
facility  if  there  is  an  outstanding  closing 
inventory  balance. 

Mr.  Brown  requested  and  received  a 
State  fair  hearing  on  the  issue  of  his 
removal  from  the  ODNR  vending  facility 
and  the  termination  of  his  operator's 
agreement.  The  hearing  officer  affirmed 
the  SLA's  decision  to  remove 
complainant  and  to  terminate  his 
operator's  agreement.  It  was  that 
decision  that  Mr.  Brown  sought  to  have 
reviewed  by  a  Federal  arbitration  panel. 
A  hearing  was  held  on  October  31,  1997. 

Arbitration  Panel  Decision 

The  issues  before  the  arbitrator  panel 
were  whether  the  actions  by  the  SLA  to 
remove  Mr.  Brown  from  managing  his 
vending  facility  and  to  terminate  his 
operator's  agreement  were  in 
accordance  with  the  Act,  implementing 
regulations,  and  State  rules  and 
regulations. 

Regarding  the  issues  of  removal  of 
complainant  from  his  vending  facility 
and  termination  of  his  operator's 


agreement,  the  panel  was  unanimous  in 
finding  that,  given  the  unique  facts  and 
circumstances  of  the  matter,  the  SLA's 
actions  were  improper.  The  panel 
concluded  that,  while  complainant  was 
not  blameless  in  the  matter,  Mr.  BrowTi 
had  not  abandoned  his  facility  and  so 
completely  abrogated  his  duties  as  to 
merit  removal  and  termination  of  his 
operator's  agreement.  The  panel  ruled 
that  ccHnplainant  should  be  reinstated  to 
the  first  available  vending  facility  in  the 
Columbus,  Ohio  area,  which  is  defined 
as  Franklin  County,  Ohio.  The  panel 
declined  to  award  Mr.  Brown  any 
monetary  damages. 

The  panel  directed  the  SLA  to 
immediately  begin  the  grievance  process 
permitting  Mr.  Brown  to  contest  the 
closing  inventory  amount.  The 
arbitration  panel  further  directed  that 
the  closing  inventory  issue  be  resolved 
before  Mr.  Brown  is  reinstated  to  a 
vending  facility  in  compliance  with  the 
panel's  decision  and  award. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  the  U.S. 
Department  of  Education. 

Dated:  August  6,  1998. 

Judith  E.  Heumann, 

Assistant  Secretary- for  Special  Education  and 
Rehabilitative  Senices. 

IFR  Doc.  98-21542  Filed  8-10-98:  845  am] 
BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-366-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  5.  1998 

Take  notice  that  on  July  31.  1998, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
the  following  tariff  sheets  to  become 
effective  September  1.  1998; 

Second  Revised  Volume  No.  1 
Twenty-Third  Revised  Sheet  No.  17 
Original  Volume  .Vo.  2 
Sixteenth  Revised  Sheet  No.  14 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  eliminate 
the  Volumetric  Buyout  Buydown 
Surcharge  filed  in  Docket  No.  RP96- 
328-000  due  to  the  expiration  of  such 
surcharge. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  fi'e  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
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888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
,185.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
.All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Oavid  P.  Boergers, 
Secretnr\\ 
[FR  Doc.  98-21418  Filed  8-10-98;  8:45  ami 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-346-002] 

Carnegie  Interstate  Pipeline  Company; 
Notice  of  Compliance  Filing 

.August  5,  1998, 

Take  notice  that  on  July  31,  1998, 
Carnegie  Interstate  Pipeline  Company 
(CIPCO),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  following  tariff  sheet,  to  be  effective 
August  1,  1998. 

Fifth  Revised  Sheet  No.  146 

CIPCO  States  that  this  filing  is  being 
made  in  compliance  with  Commission 
Order  No.  587-G,  issued  by  the 
Commission  on  April  16,  1998  and  with 
the  Commission's  July  27,  1998  Letter 
Order  in  this  docket.  Through  this 
filing,  CIPCO  adopts  by  reference 
Version  1.2  of  theCISB  standards. 
CIPCO  requests  waiver  of  section 
154.207  of  the  Commission's  regulations 
to  permit  the  tariff  sheet  to  become 
effective  on  August  1,  1998. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  N,E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  panies  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers, 

Secretary. 

IFRDoc.  98-21417  Filed  8-10-98:  8:45  am] 

BILLING  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-251-003] 

Colorado  Interstate  Gas  Company; 
Notice  of  Compliance  Filing 

August  6,  1998. 

Take  Notice  that  on  August  3,  1998, 
Colorado  Interstate  Gas  Company  (CIG), 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Fifth  Revised  Sheet  No,  246  and 
Fifth  Revised  Sheet  No.  247  to  be 
effective  August  1,  1998. 

CIG  states  that  the  purposes  of  this 
compliance  filing  is  to  revise  tariff 
sheets  to  incorporate  GISB  Standard 
5.3.30  as  required  in  the  Order  that 
issued  July  20,  1998  in  Docket  No, 
RP98-251-000. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-21451  Filed  8-10-98:  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-689-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

.August  5.  1998. 

Take  notice  that  on  July  23,  1998, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  12801  Fair  Lakes  Parkway, 


Fairfax,  Virginia  22030-0146  filed  in 
Docket  No,  CP98-689-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212)  for 
authorization  to  modify  an  existing 
point  of  delivery  to  Columbia  Gas  of 
Pennsylvania.  Inc.,  (CPA)  in 
Washington  County,  Pennsylvania  to 
reassign  and  reduce  the  Maximum  Daily 
Delivery  Obligations  (MDDOs)  at 
another  existing  point  to  CPA,  under 
Columbia's  blanket  certificate  issued  in 
Docket  No.  CP83-76-000  '  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Columbia  requests  authorization  to 
modify  an  existing  point  of  delivery  for 
firm  transportation  service  and  will 
provide  the  service  pursuant  to 
Columbia's  blanket  certificate  issued  in 
Docket  No.  CP96-240-000  2  under 
existing  rate  schedules  and  within 
certificated  entitlements. 

The  modification  of  the  existing  point 
of  delivery  has  been  requested  by  CPA 
for  additional  firm  transportation 
service  for  residential  and  commercial 
customers.  CPA  has  not  requested  an 
increase  in  its  total  firm  entitlement  in 
conjunction  with  this  request  to  modify 
this  existing  point  of  delivery.  As  part 
of  the  firm  transportation  service  to  be 
provided,  CPA  has  requested  that  its 
existing  SST  Agreement  with  Columbia 
be  amended  by  reducing  the  MDDO's  at 
the  existing  Goat  Hill  point  of  delivery 
by  659  Dth/day  and  adding  659  Dth/d'ay 
to  the  modified  point  of  delivery  which 
currently  lists  66  Dth/day  under 
Columbia's  existing  SST  Rate  Schedule. 
The  estimated  cost  to  modify  the 
existing  point  of  delivery  is 
approximately  $22,222.00.  CPA  will 
reimburse  Columbia  100%  of  the  actual 
total  cost  of  the  modification. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214TDf  the 
Commission's  Procedural  Rules  (18  CFR 
385,214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 


'  Columbia  Gas  Transmission  Corp..  22  FERC 
■5  62.029(1983). 

'Columbia  Gas  Transmission  Corp..  34  FERC 
^62.454  (1986). 
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within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

David  P.  Boergers. 

Secretary. 

[FR  Doc.  98-21410  Filed  8-10-98;  8:45  am) 

BILUNQ  (X>DE  S717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Poclwt  No.  RP98-338-001] 

Cove  Point  LNG  Limited  Partnership; 
Notice  of  Tariff  Filing 

Augusts,  1998. 

Take  notice  that  on  August  3,  1998. 
Cove  Point  LNG  Limited  Partnership 
(Cove  Point)  tendered  for  filing  to 
become  a  part  of  Cove  Point's  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1,  the 
following  revised  tariff  sheet  to  be 
effective  August  1.  1998: 

Substitute  Fourth  Revised  Sheet  No.  136 

Cove  Point  states  that  this  tariff  sheet 
is  filed  to  comply  with  the 
Commission's  Office  of  Pipehne 
Regulations'  July  21,  1998,  compliance 
letter  order  regarding  Cove  Point's  July 
2,  1998,  filing  to  comply  with  the 
requirements  of  Order  No.  587-G. 

Cove  Point  states  that  copies  of  the 
filing  were  served  upon  Cove  Point's 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers. 
Secretary. 

(FR  Doc.  98-21453  Filed  8-10-98;  8:45  am] 
BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9a-367-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  5.  1998. 

Take  notice  that  on  August  3,  1998, 
East  Termessee  Natural  Gas  Company 
(East  Tennessee),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets,  with  an  effective 
date  of  September  3,  1998: 

Third  Revised  Sheet  No.  1 
Second  Revised  Sheet  No.  137 
Second  J^evised  Sheet  No.  150 
Second  Revised  Sheet  No.  168 
First  Revised  Sheet  No.  266 
First  Revised  Sheet  No.  267 
First  Revised  Sheet  No.  268 
First  Revised  Sheet  No.  269 
First  Revised  Sheet  No.  270 
First  Revised  Sheet  No.  271 
First  Revised  Sheet  No.  272 
First  Revised  Sheet  No.  272A 
First  Revised  Sheet  No.  279 

East  Tennessee  states  that  the  purpose 
of  the  filing  is  to  modify  its  pro  forma 
License  Agreement  for  the  TENN- 
SPEED  2  System  to  change  the  name  of 
the  TENN-SPEED  2  System  to  the 
System.  East  Tennessee  further  states 
that  License  Agreement  is  also  modified 
to  reflect  the  conversion  of  the  current 
TENN-SPEED  2  System  software  from  a 
customer  desktop  application  to  a 
version  that  would  allow  remote 
communications  access  technology. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regu'ations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretan'. 
|FR  Doc.  98-21419  Filed  8-10-98,  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-279-001] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  6.  1998. 

Take  notice  that  on  August  4.  1998, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1, 
Substitute  Fourth  Revised  Sheet  No. 
50C,  proposed  to  become  effective 
August  1,  1998. 

Great  Lakes  states  that  the  tariff  sheet 
is  being  filed  to  comply  with  the  Letter 
Order  issued  by  the  Commission  on  July 
22,  1998,  in  the  above-named  docket 
(Order).  In  the  Order  the  Commission 
directed  Great  Lakes  to  file  a  revised 
tariff  sheet  to  (1)  remove  GISB  standard 
4.3.4  from  it's  listing  of  those  standards 
incorporated  into  the  tariff  by  reference 
and  (2)  indicate  that  the  current 
authorized  version  of  all  standards 
incorporated  by  reference  is  Version  1.2. 
Great  Lakes  states  that  Substitute  Fourth 
Revised  Sheet  No.  50C  of  the  instant 
filing  complies  with  both  directives. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  EXZ 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers. 
Secretary 
|FR  Doc.  98-21452  Filed  8-10-98:  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-245-002] 

High  Island  Offshore  System;  Notice  of 
Compliance  Filing 

.August  6.  1998. 

Take  notice  that  on  August  4,  1998. 
High  Island  Offshore  System  (HIOS). 
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tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1 .  the  following  tariff  sheets  to  be 
effective  August  1.  1998: 

Sub  Second  Revised  Sheet  No   nOA. 
Sub  Third  Revised  Sheet  No.  IIOB. 
Sub  First  Revised  Sheet  No.  HOC 

HIOS  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Order  No.  587-G  in 
Docket  No.  RM96-1-1007,  and  its  July 
23,  1998  letter  order  in  the  captioned 
proceeding  requiring  HIOS  to  revise  its 
list  of  GISB  standards  incorporated  by 
reference. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers. 
Secretary-. 

IFR  Doc.  98-21450  Filed  8-10-98;  8:45  am] 
BILLING  CODE  6717-01-*! 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-254-001] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Waiver  Request 

.August  5.  1998. 

Take  notice  that  on  July  31,  1998. 
Kern  River  Gas  Transmission  Company 
(Kern  River)  filed  a  request  for  a  waiver 
from  the  Commission's  i^equirement  to 
comply  with  18  CFR  284.10(c)(3)(iii) 
regarding  an  electronic  cross-reference 
table  correlating  the  names  of  its 
shippers  with  their  DUNS  numbers. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20436,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  August  12.  1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceedings.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

David  P.  Boergers, 

Secretarv- 

IFR  Doc.  98-21413  Filed  8-10-98:  8:45  ami 

BILLING  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-C68-000] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  5.  1998. 

Take  notice  that  on  August  3,  1998, 
Midwestern  Gas  Transmission  Company 
(Midwestern)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets,  with  an  effective  date  of 
September  3.  1998: 

Second  Revised  Sheet  No.  84 
Second  Revised  Sheet  No.  92 
First  Revised  Sheet  No.  195 
First  Revised  Sheet  No.  196 
Second  Revised  Sheet  No.  197 
Second  Revised  Sheet  No.  197 
Second  Revised  Sheet  No.  198 
First  Revised  Sheet  No.,  199 
First  Revised  Sheet  Nor  200 
First  Revised  Sheet  No.  201 
First  Revised  Sheet  No.  202 
First  Revised  Sheet  No.  203 
First  Revised  Sheet  No.  225 

Midwestern  states  that  the  purpose  of 
the  filing  is  to  modify  its  pro  forma 
License  Agreement  for  the  TENN- 
SPEED  2  System  to  change  the  name  of 
the  TENN-'SPEED  2  System  to  the 
System.  Midwestern  further  states  that 
License  Agreement  will  be  modified  to 
refiect  the  conversion  of  the  current 
System  software  from  a  customer 
desktop  application  to  a  version  that 
would  allow  remote  communications 
access  technology. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  98-21420  Filed  8-10-98;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-692-000] 

Northern  Border  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

August  6.  1998. 

Take  notice  that  on  July  24,  1998, 
Northern  Border  Pipeline  Company 
(Northern  Border),  1111  South  103rd 
Street.  Omaha,  Nebraska  68124-1000 
filed  in  Docket  No.  CP98-692-000  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212)  for 
authorization  to  operate  an  existing 
valve  setting  and  to  construct  and 
operate  certain  measurement  facilities 
as  a  new  delivery  point  (Tyler  delivery 
point)  to  the  town  of  Tyler,  Minnesota 
under  Northern  Border's  blanket 
certificate  issued  in  Docket  No.  CP84— 
420-000  pursuant  to  Section  7  of  the 
natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically.  Northern  Border  requests 
authorization  to  operate  an  existing  4- 
inch  valve  setting  and  to  construct  and 
operate  a  single  2-inch  rotary  meter  and 
associated  piping,  RTU,  and  meter 
building  to  serve  as  a  delivery  point  to 
the  town  of  Tyler,  Minnesota.  The 
estimated  cost  of  the  proposed  facilities 
is  5220,000.  Northern  Border  will  be 
reimbursed  for  all  costs  incurred  for 
constructing  the  proposed  delivery 
point. 

The  natural  gas  volumes  to  be 
delivered  at  the  proposed  delivery  point 
are  volumes  currently  being  transported 
by  Northern  Border.  Northern  Border 
will  deliver  to  the  town  of  Tyler  up  to 
700  Mcf  on  a  peak  day  and  an  estimated 
110.000  Mcf  annually.  The  natural  gas 
volumes  delivered  at  the  Tyler  delivery 
point  will  be  used  to  serve  the  town  of 
Tyler,  Minnesota.  There  will  not  be  any 
impact  on  the  peak  day  capability  of 
Northern  Border's  existing  shippers  as  a 
result  of  the  proposed  interconnect  and 
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any  impact  on  annual  deliveries  will  be 
de  minimis. 

Northern  Border  further  states  that  the 
proposed  change  is  not  prohibited  by 
Northern  Border's  existing  tariff. 
Northern  Border  asserts  that  it  has 
sufficient  capacity  in  its  system  to 
accomplish  delivery  of  gas  to  the 
proposed  delivery  point  without 
detriment  or  disadvantage  to  any  other 
customer. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-21446  Filed  8-10-98;  8:45  am) 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-257-001] 

Northwest  Pipeline  Corporation;  Notice 
of  Request  for  Waiver 

August  5,  1998. 

Take  notice  that  on  July  31,  1998, 
Northwest  Pipeline  Corporation 
(Northwest)  filed  a  request  for  a  waiver 
from  the  Commission's  requirement  to 
comply  with  18  CFR  284.10(c){3)(iii) 
regarding  an  electronic  cross-reference 
table  correlating  the  names  of  its 
shippers  with  their  DUNS  numbers. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  August  12,  1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers, 

Secretary, 

(FR  Doc.  98-21414  Filed  8-10-98;  8.45  am] 

BU.UNO  CODE  671 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-367-010] 

Northwest  Pipelirte  Corporation;  Notice 
of  Refund  Report 

August  6,  1998. 

Take  notice  that  on  August  4,  1998, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  a  refund 
report  pursuant  to  the  Commission's 
Order  Approving  Settlement  issued  on 
November  25,  1997,  in  its  Docket  No. 
RP96-367-000  general  rate  proceeding. 

Northwest  states  that  the  refund 
covers  the  period  from  March  1,  1997, 
through  February  28,  1998. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  August  13,  1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers, 
Secretary 
|FR  Doc.  98-21448  Filed  8-10-98;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9a-703-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Application 

August  6,  1998. 

Take  notice  that  on  July  30,  1998, 
Panhandle  Eastern  Pipe  Line  Company 
(Applicant),  5400  Westheimer  Court, 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP98-703-000 
an  abbreviated  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  as 
amended,  and  Section  157  of  the 


Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder,  for  permission  and  approval 
to  upgrade  an  existing  delivery  point 
located  in  Moultrie  County,  Illinois  in 
order  to  accommodate  increased 
deliveries  of  natural  gas  to  Central 
Illinois  Light  Company  (QLCO)  for 
redelivery  to  Unity  Grain  &  Supply 
(Unity),  an  existing  customer  of  CILCO, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

AppUcant  proposes  to  install,  own, 
and  operate  an  additional  four-inch 
Roots  meter,  construct  approximately 
eighty  feet  of  two-inch  connecting  pipe 
and  six  feet  of  four-inch  connecting  pipe 
and  associated  facilities,  and 
appurtenant  metering  and  regulating 
equipment.  Applicant  asserts  that  these 
modification  are  necessary  to 
accommodate  increased  natural  gas 
deliveries  to  CILCO  for  the  amount  of 
Unity.  Specifically,  Appficant  states  that 
the  maximum  design  capacity  of  the 
delivery  point  will  increase  from  271 
Mcf  per  Day  to  approximately  1,440  Mcf 
per  Day  at  100  psig.  Applicant  further 
asserts  that  this  proposed  upgrade  will 
not  increase  the  existing  entitlement  of 
CILCO  under  its  current  effective 
service  agreements.  It  is  stated  that  the 
estimated  total  cost  for  installing  the 
proposed  facilities  is  $64,110,  which 
will  be  reimbursed  100  per  cent  by 
CILCO. 

Applicant  states  that  it  is  applying  for 
the  proposal  herein  using  case-specific 
authorization  instead  of  filing  pursuant 
to  Section  157.205  of  Subpart  F  of  the 
Commission's  Regulations  because 
CILCO  and  Unity  are  concerned  that 
weather  conditions  may  cause  Unitv  to 
be  unable  to  Ineet  its  requirements  for 
testing  and  commencing  grain  drying 
operations  in  1998.  Accordingly, 
Applicant  is  requesting  Section  7(c) 
authority  to  upgrade  the  delivery  point 
in  order  to  meet  its  customer's 
requirement  for  natural  gas  service  on 
an  expedited  basis. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
13,  1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
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not  serve  to  make  the  protestants  parties 
to  the  proceeding. 

Anv  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
bv  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  this  application  if  no 
petition  to  inter\'ene  is  filed  within  the 
time  required  herein,  and  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  the  abandonment  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  motion  believes  that 
a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provide 
for,  unless  otherwise  advised,  it  will  be 
unnecessary'  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
David  P.  Boergers. 
Secretary 

|FK  Doc   9H-21447  Filed  8-10-98;  8;45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-369-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  5.  1998. 

Take  notice  that  on  August  3.  1998. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  an  effective  date  of 
Septembers,  1998: 

Third  Revised  Sheet  No.  329 
Third  Revised  Sheet  So.  343 
First  Revised  Sheet  N'o,  646 
First  Revised  Sheet  .Mo.  647 
Second  Revised  Sheet  No.  648 
Second  Revised  Sheet  No.  649 
Second  Revised  Sheet  No.  6,50 
First  Revised  Sheet  No.  651 
First  Revised  Sheet  No.  652 
First  Revised  Sheet  No.  653 

Tennessee  states  that  the  purpose  of 
the  filing  is  to  modify  its  pro  forma 
License  Agreement  for  the  TENN- 
SPEED  2  System  to  change  the  name  of 


the  TENN-SPEED  2  System  to  the 
System.  Tennessee  further  states  that 
License  Agreement  will  be  modified  to 
reflect  the  conversion  of  the  current 
System  software  from  a  customer 
desktop  application  to  a  version  that 
would  allow  remote  communications 
access  technology. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P,  Boergers, 

Secretary. 

(FR  Doc.  98-21421  Filed  8-10-98.  8:45  am] 

FILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-344-001] 

Transportation  Gas  Pipe  Line 
Corporation;  Notice  of  Request  for 
Waiver 

August  5.  1998 

Take  notice  that  on  July  31,  1998 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  a  request  for  waiver  of  the 
Commission's  requirement  in  Order  No. 
587-G  that,  effective  August  1.  1998.  a 
cross-reference  table  for  D-U-N-S 
numbers  be  provided  bv  interstate 
pipeline  companies  correlating  such  E^- 
U-N-S  numbers  with  the  names  of 
shippers. 

The  Commission  has  recently  been 
apprised  by  the  Gas  Industry  Standards 
Board  (GISB).  that  the  proprietary'  issues 
related  to  gas  industry  usage  of  D-U-N- 
S  numbers  is  not  yet  settled.  Such  report 
states  that  GISB  executive  committee 
officers  are  currently  holding 
discussions  with  Dun  &  Bradstreet 
regarding  the  appropriate  way  to  deal 
with  the  cross-reference  table 
requirement.  Further  in  its  report.  GISB 
has  characterized  these  discussions  as 


complex  and  anticipates  that  additional 
time  will  be  required  before  any 
resolution  can  be  reached.  Therefore, 
given  the  current  status  of  the  ongoing 
negotiations  between  GISB  and  Dun  & 
Bradstreet,  Transco  respectfully  requests 
a  wavier  of  §  284.10(c)(3)(iii)  of  the 
Commission's  Regulations. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  August  12.  1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers. 
Secretary: 
[FR  Doc.  98-21416  Filed  8-10-98:  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM98-1 3-29-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  6,  1998. 

Take  notice  that  on  August  3.  1998 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1. 
Thirteenth  Revised  Sheet  No.  28,  with 
an  effective  date  of  August  1,  1998. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  service  purchased 
from  Texas  Eastern  Transmission 
Corporation  (TETCO)  under  its  Rate 
Schedule  X-28,  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  Transco's  Rate  Schedule 
S-2.  The  tracking  filing  is  being  made 
pursuant  to  tracking  provisions  under 
Section  26  of  the  General  Terms  and 
Conditions  of  Transco's  Volume  No.  1 
Tariff. 

Transco  states  that  included  in 
Appendix  B  attached  to  the  filing  are 
explanations  of  the  rate  changes  and 


Federal  En 
Commissi( 
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Sub  Third  R^ 
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details  regarding  the  computation  of  the 
revised  Rate  Schedule  S-2  rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  VVashington,  DC  20426, 
in  accordance  with  Section  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  fde  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  Boergers, 
Secretary. 
IFR  Doc.  98-21455  Filed  8-10-98;  8:45  am] 

BILUNG  CODE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-244-001] 

U-T  Offshore  System;  Notice  of 
Compliance  Filing 

Augusts,  1998. 

Take  notice  that  on  August  4.  1998 
U-T  Offshore  System  (U-TOS)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheets,  to  become 
effective  august  1,  1998: 

Sub  Eighth  Revised  Sheet  No.  7.3, 
Sub  Third  Revised  Sheet  .No.  73A, 
Sub  Second  Revised  Sheet  No.  73B 

U-TOS  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Order  No.  587-G  in 
-Docket  No.  RM96-1-007,  and  its  July 
23,  1998  letter  order  in  the  captioned 
proceeding  requiring  U-TOS  to  revise 
its  list  of  GISB  standards  Incorporated 
by  reference. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  In  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 


the  Commission's  Regulations.  Protests 

will  be  considered  bv  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  a\ailable  for  public: 

inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers. 

Secretorv 

(PR  Doc.  98-21449  Filed  8-10-98;  8:45  cimj 

BILLING  CODE  671 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9&-699-000] 

Williams  Gas  Pipelines  Central  Inc.; 
Notice  of  Request  Under  Blanket 
Authorization 

.August  5,  1998. 

Take  notice  that  on  July  29,  1998, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  P.O.  Box  3288,  Tulsa. 
Oklahoma,  74101,  filed  in  Docket  No. 
CP98-699-000,  a  request  pursuant  to 
Section  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157,205  and 
157.216)  for  authorization  to  abandon 
the  receipt  of  transportation  of  natural 
gas  from  Ward  Petroleum  Corporation 
CVVard)  and  to  reclaim  facilities  located 
in  McClain  County.  Oklahoma,  under 
Williams'  blanket  certificate  issued  in 
Docket  No.  CP82-479-000.  pursuant  to 
18  CFR  Part  157.  Subpart  F  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Williams  specifically  requests  to 
abandon  facilities  and  for  receipt  of 
transportation  gas  from  Ward  at  the 
Horseshoe  #1  well  located  in  McClain 
County.  Oklahoma.  It  is  further  stated 
that  the  facilities  were  originally 
installed  by  Williams  in  1988  to  receive 
transportation  gas  from  Ward.  It  is 
further  stated  that  the  meter  setting  has 
been  blinded  for  some  time  and  Ward 
has  agreed  to  the  reclaim. 

Williams  states  that  the  cost  to 
reclaim  the  meter  setting  and 
appurtenant  facilities  is  estimated  to  be 
approximately  Si. 254. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 


Natural  Gas  Act  (18  CFR  15  7.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effectix  e  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  ;^0  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act, 
David  P.  Boergers, 
Serr^tan 
IFR  Doc  98-21411  Filed  8-10-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-31 6-002] 

Williams  Gas  Pipelines  Central,  Inc; 
Notice  of  Request  for  Waiver 

.August  5.  1998 

Take  notice  that  on  July  31.  1998. 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams)  filed  a  request  for  waiver  of 
the  Federal  Energy  Regulatory 
Commission's  requirement  in  Order  No. 
587-G,  that  a  cross-reference  table  for 
E)-U-N-S  numbers  be  provided  by 
interstate  pipeline  companies 
correlating  such  D-U-N-S  numbers 
with  the  names  of  shippers. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  commissions. 

.Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  .■Ml  such  protests  must  be 
filed  on  or  before  .August  12.  1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Referenc:e  Room. 
David  P.  Boergers.  — 

Secretary. 
IFR  D(x,  98-21415  Filed  8-10-98.  8  45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP98-371-000] 

Williams  Gas  Pipelines  Central,  Inc; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  b.  1918 

Take  notice  that  on  August  3.  1998. 
Williams  Gas  Pipelines  Central.  Inc. 
(Williams),  tendered  tor  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1.  the  following  tariff 
sheets,  with  the  proposed  effective  date 
of  September  3.  1998: 

Second  Revised  Sheet  .N'os.  1  and  2 
Fourth  Revi.sed  Sheet  .Mo.  6A 
First  Revised  Sheet  Nos.  14.5-148 
Original  Sheet  Nos.  149-154 
Original  Sheet  .\os  456F-456K 
Second  Revised  Sheet  Nos.  465^72 

Williams  states  that  this  filing  is  being 
made  in  accordance  with  Section 
154.202  of  the  Commission's 
regulations.  Williams  is  proposing  to 
offer  a  new  interruptible  Park  and  Loan 
(PLS)  service  under  Rate  Schedule  PLS. 
Williams'  PLS  service  will  enable 
Williams  to  accommodate  the  needs  of 
its  f:ustomers  in  a  maimer  not  currently 
available  under  its  e.xisting  'ariff  by 
providing  shippers  greater  nexibilitv  in 
managing  their  daily  gas  supply  needs 
through  the  use  of  Williams'  pipeline 
system. 

Williams  states  that  a  copv  of  its  filing 
was  served  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  Sections 
38,5.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  aie  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
S"(.THf(;rv 

[FR  Doc.  98-21454  Filed  8-10-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-253-001] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Compliance  Filing 

.August  5.  1998. 

Take  notice  that  on  August  3.  1998. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheet  to  become 
effective  August  1,  1998. 

Substitute  Fifth  Revised  Sheet  .No  2 

Williston  Basin  states  that  on  June  19, 
1998.  it  filed  revised  tariff  sheets  in  the 
above-referenced  docket  to  reflect 
certain  tariff  modifications  and 
housekeeping  changes  which  it  believes 
were  necessary  to  correct  and/or  clarify 
its  tariff.  On  July  29.  1998.  the 
Commission  issued  a  Letter  Order 
which  accepted  the  filed  tariff  sheets 
subject  to  Williston  Basin  complying 
with  Section  154.104  of  the 
Commission's  Regulations  by  reinstating 
the  listing  for  Pooling  Service  to  the 
Table  of  Contents, 

Accordingly.  Willison  Basin  is 
submitting  Substitute  Fifth  Revised 
Sheet  No.  2  to  Second  Revised  Volume 
No,  1  of  its  FERC  Gas  Tariff  to  comply 
with  the  Commission's  July  29.  1998 
Letter  Order. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
2042B,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations,  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  CommLssion's  Regulations,  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room, 

David  P.  Boergers, 

Secretary. 

IFR  D(-(..  98-21412  Filed  8-10-98:  845  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP98-31 2-001] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Compliance  Filing 

.August  5.  1998, 

Take  notice  that  on  August  3,  1998, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheet  to  become 
effective  August  1,  1998: 

Substitute  Fourth  Revised  Sheet  No.  371 

Williston  Basin  states  that  the 
revisions  reflect  the  addition  of  GISB 
Standard  4.3.5  and  the  deletion  of  GISB 
Standard  4.3.4  to  Williston  Basin's 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  in  compliance  with  the 
Commission's  Letter  Order  issued  July 
21.  1998  in  Docket  No.  RP98-312-000. 
Williston  Basin  further  states  that  it  is 
requesting  rehearing  of  the 
Commission's  directive  to  include  GISB 
principle  2.1.4  (Version  1.2)  in  its  Tariff 
as  it  believes  that  the  Commission  has 
previously  stated  that  principles  are  not 
required  to  be  incorporated  in  pipelines' 
tariffs  and  the  Commission  is  incorrect 
in  directing  Williston  Basin  to  include 
such  principle  in  its  Tariff. 

Any  person  desiring  to  protect  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers. 
Secretary. 

IFR  Doc.  98-21445  Filed  8-10-98:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[DMiket  No.  EC9ft-1 9-037,  e«  ai.] 

California  Power  Exchange 
Corporation,  et  ai.;  Electric  Rate  and 
C*r|K>rate  Refutation  Filings 

August  4.  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CaltfcM^ia  Power  Exchange 
Corporation 

[Docket  Nos.  EC96-19-037  and  ER9&-1663- 
038] 

Take  notice  that  on  July  30,  1998,  the 
California  Power  Exchange  Corporation 
(PX)  filed  for  Commission  acceptance  in 
this  docket,  pursuant  to  Section  205  of 
the  Federal  Power  Act,  an  application  to 
amend  the  PX  Operating  Agreement  and 
Tariff  (including  Protocols)  (PX  Tariff). 
The  PX  requests  that  the  proposed  PX 
Tariff  amendments  be  made  effective  as 
of  July  30,  1998,  for  certain  amendments 
to  the  Hour-Ahead  Market  provisions 
and  July  1,  1998  for  a  proposed 
certification  and  metering  amendment. 

In  this  submittal,  the  PX  proposed  PX 
Tariff  and  Protocol  amendments  to 
clarify  certain  aspects  of  the  PX  Hour- 
Ahead  Market,  which  will  begin 
operation  on  July  30,  1998,  in 
accordance  with  the  Commission's  July 
15,  1998  order  accepting  Tariff 
Amendment  No.  2  for  filing.  California 
Power  Exchange  Corporation,  84  FERC 
1  61,017  (1998).  The  PX  also  proposes 
to  amend  certain  aspects  of  its 
certification  process  for  PX  Participants. 

Comment  date:  August  25,  1998,  in 
accordance  with  Sttmdard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Allegheny  Electric  Cooperative  v. 
Pennsylvania  Electric  Company,  doing 
business  as  GPU  Energy 

[Docket  No.  EL98-65-0001 

Take  notice  that  on  July  23.  1998, 
Allegheny  Electric  Cooperative,  Inc. 
(Allegheny),  tendered  for  filing  a 
complaint  against  Pennsylvania  Electric 
Company  (Penelec)  concerning  the 
application  of  the  1993  Wheeling  and 
Supplemental  Power  Agreement 
between  Allegheny  and  Penelec  in  the 
context  of  Pennsylvania's  recently 
enacted  retail  choice  legislation. 

Comment  date:  September  3,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  shall  be  due  on  or  before 
September  3,  1998. 


3.  East  Texas  Electric  Cooperative,  Inc. 
V.  Central  and  South  West  Services, 
Inc.,  Central  Power  and  Light 
Company,  West  Texas  Utilities 
Company,  Public  Service  Cmnpasy  of 
Oklahoma,  and  Southwestern  Electric 
Power  Company 

[Docket  No.  EL98-66-eO(^ 

Take  notice  that  on  July  23,  1998,  East 
Texas  Electric  Cooperative,  Inc., 
tendered  for  filing  a  complaint  against 
the  four  operating  company  subsidiaries 
of  Central  and  South  West  Corporation 
(CSW  Operating  Companies)  and 
Central  and  South  Wcrst  Services,  Inc., 
the  entity  responsible  for  rates,  terms 
and  conditions  of  transmission  access 
for  the  CSW  Operating  Companies. 

Comment  date:  September  3,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  shall  be  due  on  or  before 
September  3,  1998. 

4.  Duke  Energy  Marketing  Corp. 

[Docket  No.  ER96-109-014) 

Take  notice  that  on  July  30,  1998, 
Duke  Energy  Marketing  Corp.  (DEMC) 
tendered  for  filing  its  report  of 
transactions  for  the  quarter  ended  June 
30,  1998. 

Comment  date:  August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  Energy  Ventures,  Inc. 

[Docket  No.  ER96-1 387-009] 

On  July  30,  1998,  New  Energy 
Ventures,  Inc.  (NEV,  Inc.),  submitted  for 
filing  its  quarterly  report  regarding 
transactions  to  which  it  was  a  party  the 
period  dated  April  1,  1998  through  June 
30,  1998,  pursuant  to  its  Market  Rate 
Schedule  accepted  by  the  Commission 
in  the  above  referenced  docket. 

Comment  c/afe.- August  19,  1998,  in 
[accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  DPL  Energy 

[Docket  No.  ER96-2601-0081 

Take  notice  that  DPL  energy  (DPL)  on 
July  30,  1998  filed  a  transmittal  letter 
stating  that  they  did  not  engage  in  any 
electric  power  transactions  for  the 
quarter  ending  June  30,  1998  pursuant 
to  Docket  No.  ER96-260 1-000. 

Comment  date:  August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  NESI  Power  Marketing,  Inc. 

(Docket  No.  ER97-841-006] 

Take  notice  that  on  July  30,  1998, 
NESI  Power  Marketing,  Inc.,  tendered 
for  filing  its  Transaction  Reports  for 
short-term  transactions  for  the  second 
quarter  of  1998  pursuant  to  the 


Commission's  order  in  Northern 
Indiana  Public  Service  Company  and 
NIPSCO  Energy  Services.  Inc.,  75  FERC 
61,213  (1996)  and  the  Commission's 
March  13,  1997  letter  order  in  NESI 
Power  Marketing,  Inc.,  Docket  No. 
ER97-841-OG0. 

Comment  date:  August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Western  Systems  Power  Pool 

[Docket  Nos.  ER97-987-001,  OA97-220-001, 
and  OA97-672-O011 

Take  notice  that  on  July  29,  1998.  the 
Western  Systems  Power  Pool  (WSPP) 
tendered  for  filing  revised  tariff  sheets 
to  its  pool-wide  Open  access 
Transmission  tariff  and  a  revised  WSPP 
Agreement. 

WSPP  states  that  this  fihng  is  being 
made  in  compliance  with  the  terms  of 
the  Federal  Energy  Regulaton,' 
Commission's  April  30,  1998  Order  in 
IVesfern  Systems  Power  Pool.  83  FERC 
61,099. 

Comment  date:  August  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  CSW  Power  Marketing,  Inc. 

(Docket  No,  ER97-1238-007] 

Take  notice  that  on  July  30.  1998, 
CSW  Power  Marketing,  Inc.  (CSW 
Power),  submitted  a  quarterly  report 
under  CSW  Power's  market-based  sales 
tariff.  The  report  is  for  the  period  .^pril 
1,  1998  through  |une  30.  1998. 

Comment  date:  AugusX  19.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Competitive  Utility  Services 
Corporation 

[Docket  No.  ER97- 193 2-006) 

Take  notice  that  on  July  30,  1998, 
Competitive  Utility  Services  Corp. 
(CUSCO),  tendered  for  filing  with  the 
Federal  Energy  Regulatorv'  Commission 
information  relating  to  the  above  docket. 

Comment  da/e;  August  19.  1998,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  New  Energy  Ventures,  L.L.C. 

[Docket  No.  ER97^636-003] 

On  Julv  30.  1998,  New  Energy 
Ventures,  L.L.C.  (NEV.  L.L.C), ' 
submitted  for  filing  its  quarterly  report 
regarding  transactions  to  which  it  was  a 
party  during  the  period  dated  April  1, 
1998  through  )une  30,  1998,  pursuant  to 
its  Market  Rate  Schedule  accepted  by 
the  Commission  in  the  above  referenced 
docket. 

Comment  dafe.- August  19,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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12.  NEV  East.  L.L.C. 

(Docket  No.  ER97-4652-003| 

On  luly  30,  1998.  NEV  East,  L.L.C. 
(NEV  East),  submitted  for  filing  its 
quarterly  report  regarding  transac:tions 
that  occ:urred  during  the  period  .April  1, 
1998  through  June  30,  1998,  pursuant  to 
its  Market  Rate  Schedule  accepted  bv 
the  Commission  in  the  above-referenced 
docket. 

Comment  date:  .August  19.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  NEV  California,  L.L.C. 

(Docket  .\o  EK'J7-4653-003| 

On  luly  30,  1998,  NEV  California. 
LLC.  (NEV  California),  submitted  for 
filing  its  quarterly  report  regarding 
transactions  to  which  it  was  a  party 
during  the  period  .April  1.  1998  through 
lune  30.  1998.  pursuant  to  its  .Market 
Rate  Schedule  accepted  by  the 
Commission  in  DockefNo.  ER97-4653- 
000. 

Comment  date:  .August  19.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  VEV  Midwest.  L.L.C. 

[Docket  No.  ER97--4654-O03| 

On  lulv  30,  1998,  NEV  Midwest, 
L.L.C.  (.NEV  Midwest),  submitted  for 
filing  its  quarterly  report  regarding 
transactions  that  occurred  during  the 
period  April  1,  1998,  through  June  30, 
1998,  pursuant  to  its  Market  Rate 
Schedule  a(  cepted  by  the  Commission 
in  the  above  referenced  docket. 

Comment  date:  .August  19,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Central  and  South  West  Services. 
Inc. 

IDocket  No.  ERq8-542-004l 

Take  notice  that  on  July  30,  1998, 
Central  and  South  West  Services,  Inc.. 
as  agent  for  Central  Power  and  Light 
Company,  West  Te.xas  Utilities 
Company,  Public  Service  Companv  of 
Oklahoma,  and  Southwestern  Electric 
Power  Company  (collectively,  the  CSW 
Operating  Companies),  submitted  a 
quarterly  report  under  the  CSW 
Operating  Companies'  market-based 
sales  tariff.  The  report  is  for  the  period 
April  1,  1998  through  June  30,  1998. 

Comment  date:  .August  19.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Medical  Area  Total 

IDocket  .\o.  ER98-199;i-0011 

Take  notice  that  on  Julv  30.  1998, 
.Medical  Area  Total  Ennrgv  Plant.  Inc. 
(M.ATEP).  tendered  for  filing  a  sununarv 


of  activity  for  the  quarter  ending  June 
30.  1998.' 

Comment  date:  August  19.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  CSW  Energy  Services,  Inc, 

(Docket  .\o.  ER98-2075-O02I 

Take  notice  that  on  July  30,  1998, 
CSW  Energy  Services,  Inc.  (CSW  ESI), 
submitted  a  quarterly  report  under  CSW 
ESIs  market-based  sales  tariff.  The 
report  is  for  the  period  .April  1.  1998 
through  June  30,  1998. 

Comment  date:  .August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tliis  notice. 

18.  Alliant  Services,  Inc. 

(Docket  .NJo.  ER98-3971-000I 

Take  notice  that  on  July  30.  1998. 
.Alliant  Services.  Inc..  tendered  for  filing 
an  e.xecuted  Service  Agreement  for 
.Network  Integration  Transmission 
Service  and  an  executed  Network 
Operating  Agreement,  establishing  Corn 
Belt  Power  cooperative  as  a  Network 
Customer  under  the  terms  of  the  Alliant 
Services,  Inc.  Transmission  tariff.  These 
agreements  provide  for  the  continuation 
of  service  that  was  originally  filed  in 
Interstate  Power  Companv  Docket  No. 
ER97-3693-000.  Alliant  Services,  Inc. 
requests  the  f:ancellation  of  prior 
agreements  submitted  in  Interstate 
Power  Company  Docket  No.  ER97- 
3fi93-000  and  associated  rate  schedule 
designations. 

.Alliant  Services,  Inc.  Requests  and 
effective  date  of  July  1,  1998  for  the 
service  provided  to  Corn  Belt  Power 
Cooperative.  Alliant  Services,  Inc., 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  requested  effective  date.  A 
copv  of  this  filing  has  been  mailed  to 
the  Illinois  Commerce  Commission,  the 
Iowa  Department  of  Commerce,  the 
.Minnesota  Public  L'tilities  Commission, 
and  the  Public  Service  Commission  of 
Wisconsin. 

Comment  c/ofe;  .August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Carolina  Power  &  Light  Company 

IDocket  .No.  EK9H-:i972-000l 

Take  notice  that  on  July  30,  1998, 
Carolina  Power  ^  Light  Companv 
(CP&L).  tendered  for  filing  Service 
.Agreements  for  Non-Firm  Point-to-Point 
Transmission  Service  executed  between 
CP&L  and  the  following  Eligible 
Transmission  Customers:  DTE  Energy 
Trading,  Inc.  and  El  Paso  Energy 
Marketing  Company;  and  a  Service 
Agreement  for  Short-Term  Firm  Point- 
to-Point  Transmission  Servi(.e  with  DTE 


Energy  Trading,  Inc.  Service  to  each 
Eligible  Customer  will  be  in  accordance 
with  the  terms  and  conditions  of 
Carolina  Power  &  Light  Company's 
Open  Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  .North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  August  19,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  .\GE  Generation,  Inc. 

IDocket  No.  ER98-3979-O00I 

Notice  is  hereby  given  that  NGE 
Generation,  Inc.  filed  on  July  30,  1998 
the  Summary  of  Quarterly  Activitv  for 
the  calendar  year  quarter  ending  June 
30,  1998  pursuant  to  Section  205  of  the 
Federal  Power  Act,  16  U.S.C.  824d 
(1985),  and  Part  35  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
35  (1997),  and  in  accordance  with 
Ordering  Paragraph  J  of  the  Federal 
Energy  Regulatory  Commission's  June  9, 
1997  order  (the  Order)  in  Docket  No. 
ER97-2518-000. 

Comment  date:  August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  The  United  Illuminating  Company 

IDocket  No.  ER98-3980-OOOI 

Take  notice  that  on  July  30,  1998,  The 
United  Illuminating  Company  (UI), 
tendered  for  filing  a  Service  Agreement 
for  Firm  Point-to-Point  Transmission 
Service  and  Interconnection  Agreement 
between  UI  and  Bridgeport  Energy, 
L.L.C.  executed  pursuant  to  UI's  Open 
Access  Transmission  Tariff,  FERC 
Electric  Tariff,  Original  Volume  No.  4, 
as  amended. 

Comment  date:  August  19,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Potomac  Electric  Power  Company 

(Docket  No.  ER98-3981-0001 

Take  notice  that  on  July  30,1998. 
Potomac  Electric  Power  Company 
(Pepco),  tendered  for  filing  service 
agreements  pursuant  to  Pepco  FERC 
Electric  Tariff,  Original  Volume  No.  1. 
entered  into  between  Pepco  and:  Duke/ 
Louis  Dreyfus.  L.L.C;  Constellation 
Power  Source,  Inc;  DuPont  Power 
Marketing,  Inc.;  and  VTEC  Energy,  Inc. 
.An  effective  date  of  July  1,  1998  for 
these  service  agreements,  with  waiver  of 
notice,  is  requested. 

Comment  date:  .August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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23.  The  California  Power  Exchange 
Corp. 

[Docket  No.  ER98-4085-000] 

On  July  31,  1998,  the  California  Power 
Exchange  Corporation  (PX),  tendered  for 
filing  a  PX  Participation  Agreement 
between  the  PX  and  Portland  General 
Electric  Company  in  compliance  with 
the  Commission's  May  19,  1998  order. 
California  Power  Exch.  Corp.,  83  FERC 
61,186  (1998). 

The  PX  states  that  this  filing  has  been 
served  upon  all  parties  on  the  official 
service  list  in  the  above-captioned 
docket. 

Comment  date:  August  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  The  California  Power  Exchange 
Corp 

[Docket  No.  ER98-4086-0001 

On  July  31,  1998,  the  California  Power 
Exchange  Corporation  (PX),  tendered  for 
filing  a  PX  Participation  Agreement 
between  the  PX  and  the  Salt  River 
Project  Agricultural  Improvement  and 
Power  District  in  compliance  with  the 
Commission's  May  19,  1998  order. 
California  Power  Exch.  Corp.,  83  FERC 
61,186  (1998). 

The  PX  states  that  this  filing  has  been 
served  upon  all  parties  on  the  official 
service  list  in  the  above-captioned 
docket. 

Comment  dote:  August  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  The  California  Power  Exchange 
Corp. 

[Docket  No.  ER98-4087-000] 

On  July  31,  1998,  the  California  Power 
Exchange  Corporation  (PX),  tendered  for 
filing  a  PX  Participation  Agreement 
between  the  PX  and  the  Sierra  Pacific 
Power  Company  in  compliance  with  the 
Commission's  May  19,  1998  order. 
CaHfomia  Power  Exch.  Corp.,  83  FERC 
61,186(1998). 

The  PX  states  that  this  filing  has  been 
served  upon  the  parties  on  the  official 
service  list  in  the  above-captioned 
docket. 

Comment  date;  August  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Gulf  Power  Company 

[Docket  No.  DR98-57-0001 

Take  notice  that  on  July  22  1998,  Gulf 
Power  Company,  filed  under  protest  a 
request  for  approval  of  changes  in 
depreciation  rates  for  accounting 
purposes  only  pursuant  to  Section  302 
of  the  Federal  Power  Act.  The  proposed 
rates  were  approved  for  retail  purposes 
by  the  Florida  Public  Service 


Commission  effective  as  of  January  1, 
1998. 

Comment  date:  September  4,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergen, 
Secretary. 
[PR  Doc.  98-21408  Filed  8-10-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-S96-000] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Intent  To  Prepare 
an  Environmental  Assessment  for 
Columbia  Gulf  Transmission 
Company's  Proposed  Mainline  99 
Project  and  Request  for  Comments  on 
Environmental  Issues 

August  5,  1998. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
proposed  Mainline  99  Project,  i  This  EA 
will  be  used  by  the  Commission  in  its 
decision-making  process  to  determine 
whether  the  project  is  in  the  public 
convenience  and  necessity. 

Summary  of  the  Proposed  Project 

Columbia  Gulf  Transmission 
Company  (Columbia  Gulf)  proposed  to 
increase  the  horsepower  at  their  Corinth 


and  Inverness  Compressor  Stations  in 
Alcorn  County  and  Humphreys  County, 
Mississippi,  respectively.  Columbia  Gulf 
also  proposes  to  increase  the 
horsepower  at  its  Hampshire 
Compressor  Station  in  Maury  County, 
Tennessee.  A  new  compressor  unit  of 
greater  horsepower  would  replace  one 
existing  compressor  unit  at  each  station. 
A  total  of  11,014-hp  of  compression 
would  be  added  to  Columbia  Gulfs 
system  which  would  allow  an 
additional  96,555  Dth/day. 

The  Corinth  and  Inverness 
Compressor  Stations  each  have  a 
12.050-hp  rated  Pratt  &  Whitney,  GG3C- 
1  turbine  and  an  Ingersoll-Rand  IR-JP- 
125-30"  centrifugal  compressor  that 
would  be  replaced  with  a  17,282-hp 
rated  Solar  Turbines  Incorporated 
(Solar)  Titan  130-T18000S  turbine 
driver  with  a  C652  centrifugal 
compressor  and  appurtenances. 

The  Hampshire  Compressor  Station's 
14,000  HP  rated  Pratt  &  Whitney. 
GG3C—4  power  turbine,  with  a  Clark  70- 
Ol-O— 48"  centrifugal  compressor  would 
be  replaced  with  a  14,550  HP  rated 
Solar  Mars  10O-T15000S  turbine  driver 
with  a  C651  centrifugal  compressor  and 
appurtenances. 

The  construction  of  all  new  imits 
would  be  within  the  existing 
compressor  station  sites. 

The  location  of  the  project  facilities  is 
showm  in  appendix  2.^  If  you  are 
interested  in  obtaining  procedural 
information,  please  write  to  the 
Secretary  of  the  Commission. 

Land  Requirements  for  Construction 

The  replacement  project  would  not 
require  any  additional  land  outside  the 
existing  compressor  station  facilities 
and  all  earth  disturbance  and 
construction  activities  would  take  place 
entirely  within  Columbia  Gulfs  existing 
properties  at  all  three  compressor 
stations.  The  total  area  of  earth 
disturbance  would  be  approximately  0.5 
acres  at  the  Corinth  and  Inverness 
compressor  stations  and  0.75  acres  at 
the  Hampshire  Compressor  Station. 

The  EA  Process 

The  National  Environmental  Policy 
.Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 


'  Columbia  Gulf  Transmission  Company  s 
application  was  filed  with  the  Commission  under 
Section  7  of  the  Natural  Gas  .^cl  and  Part  157  of 
the  Commission's  regulations. 


'  The  appendices  referenced  in  this  notice  are  not 
being  printed  m  the  Federal  Register.  Copies  are 
available  from  the  Commission  s  i'ublic  Reference 
and  Files  Maintenance  Branch  683  First  Street.  N'E. 
Washington.  DC  20426.  or  call  ;^02)  208-1371 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail 
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discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  the  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Air  quality  and  noise  impacts 
associated  with  construction  and 
operation. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  bv  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers.  Secretary.  Federal 


Energy  Regulatory  Commission,  888 
First  St..  NE.  Room  lA.  Washington.  DC 
20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR-11. 

•  Reference  Docket  No.  CP98-596- 
000; and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  before  September  4,  1998. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  inter\entions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3).  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Paul  McKee  of  the  Commission's  Office 
of  External  Affairs  at  (202)  208-1088. 
David  P.  Boergers, 
Secretary. 

(FR  Doc.  98-21409  Filed  8-10-98;  8:45  am) 
BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6141-5] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  NESHAP 
for  Marine  Vessel  Loading  Operations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval;  National  Emission  Standards 
for  Hazardous  Air  Pollutants  for  Marine 
Vessel  Loading  Operations  (Subpart  Y), 
OMB  Control  Number  2060-0289, 
expiration  date  09/30/98.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  September  10,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR,  call  Sandy  Farmer  at 
EPA,  by  phone  at  (202)  260-2740,  by  E- 
Mail  at  Farmer.Sandy@epamail.epa.gov 
or  download  off  the  Internet  at  http;// 
www.epa.gov/icr/icr.htm,  and  refer  to 
EPA  ICR  No.  #1679.03. 
SUPPLEMENTARY  INFORMATION: 

Title:  NESHAP  for  Marine  Vessel 
Loading  Operations  (Subpart  Y)  OMB 
Control  Number  2060-0289,  EPA  ICR 
Number  1679.03,  expiration  date  Sept. 
30,  1998.  This  is  a  request  for  extension 
of  a  currently  approved  collection. 

Abstract:  Respondents  are  owners  or 
operators  of  new  and  existing  marine 
tank  vessel  loading  facilities  that  are  in 
operation  which  meet  the  criteria  set  out 
in  40  CFR  63.560.  There  are  an 
estimated  1,500  marine  tank  vessel 
loading  facilities  nationwide.  Of  these, 
approximately  20  have  annual  gasoline 
throughput  greater  than  10  million 
barrel  or  annual  crude  oil  throughput 
greater  than  200  million  bbl  and  would 
be  required  to  control  emissions  of 
volatile  organic  compounds  (VOC)  and 
hazardous  air  pollutants  (HAP)  under 
section  183(f)  of  the  Clean  Air  Act  (the 
Act).  These  facilities  require  the 
application  of  reasonably  available 
control  technology  (RACT).  Excluding 
the  20  facilities  subject  to  RACT, 
approximately  85  facilities  have  annual 
HAP  emissions  of  greater  than  10  tons 
of  each  individual  HAP  or  25  tons  of  the 
total  HAP,  which  triggers  the 
requirement  to  control  emissions  of 
HAP  under  section  112(d)  of  the  Act. 
These  facilities  require  the  application 
of  maximum  achievable  control 
technology  (MACT).  No  growth  is 
predicted  for  this  industry. 

Facilities  required  to  install  controls 
under  these  standards  would  have  to 
fulfill  the  applicable  reporting  and 
recordkeeping  requirements  of  the 
General  Provisions  of  40  CFR  part  63, 
subpart  Y,  listed  in  section  4(b).  The 
respondents  must  keep  records  of  such 
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things  as  operation  and  maintenance 
records,  and  monitoring  records.  They 
must  also  submit  a  limited  number  of 
reports  such  as  the  annual  report  of 
exceedances  of  the  emission  limits 
(ongoing  compliance  status  reports),  and 
annual  reports  of  Hazardous  Air 
Pollutant  (HAP)  emissions  control 
efficiencies.  Information  is  made 
available  to  the  Regional  Administrator 
of  EPA  or  delegated  State  authority 
upon  request.  Records  must  be 
maintained  for  a  minimum  of  5  years. 

The  review  of  this  ICR  was  conducted 
by  EPA  Office  of  Compliance  and 
included  surveying  EPA  Research 
Triangle  Park,  Regional  offices  and  other 
Federal  Agencies  with  knowledge  of 
this  industry  for  information  on  possible 
sources.  In  addition  the  first  Federal 
Register  Notice  in  1998  sought 
information  on  sources  from  the  public 
and  industry.  This  is  a  renewal  for  a 
NESHAP  rule  that  has  just  been 
promulgated.  Under  sections  40  CFR  63 
Subpart  Y,  information  collection  is 
mandatory.  The  required  information 
consists  of  emissions  data  and  other 
information  that  have  been  determined 
not  to  be  private.  However,  any 
information  submitted  to  the  agency  for 
which  a  claim  of  confidentiality  is  made 
will  be  safeguarded  according  to  the 
Agency  policies  set  forth  in  Title  40, 
Chapter  1,  part  2,  subpart  B — 
Confidentiality  of  Business  Information 
(see  40  CFR  2;  41  FR  36902,  September 
1,  1976;  amended  by  43  FR  40000, 
September  8.  1978;  43  FR  42251, 
September  20,  1978;  44  FR  17674, 
March  23,  1979). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
5,  1998  (43  FR  10870);  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  268  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  emd  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 


and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners  or  operators  of  new  and  existing 
marine  tank  vessel  loading  facilities. 

Estimated  Number  of  Respondents: 
105. 

Frequency  of  Response:  Occasionally. 

Estimated  Total  Annual  Hour  Burden: 
28,131. 

Estimated  Total  Annualized  Cost 
Burden:  0. 

This  amount,  28,131  hours,  are  the 
annual  hours  for  annual  leak  checks, 
vapor  tightness  tests,  record  keeping  on 
the  findings,  and  for  annual  reports  on 
excess  emissions,  compliance  status, 
and  the  annual  Hazardous  Air  Pollutant 
control  report. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1679.03  and 
OMB  Control  No.  2060-0289  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Office  of  Policy, 

Regulatory  Information  Division 

(2137),  401  M  Street,  SW, 

Washington,  DC  20460; 
and 
Office  of  Information  and  Regulator*- 

Affairs  ,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington.  DC  20503. 

Dated:  August  5,  1998. 
Stephen  T.  Vineski, 
Regulatory  Information  Division. 
[FR  Doc.  98-21518  Filed  8-10-98;  8:45  am) 

BILUNG  C006  6540-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6141-6] 

Agency  Infomiation  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  NESHAP 
for  Beryllium  Rocket  Motor  Firing 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


3501  et  seq),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Bucket  (OMB)  for  review  and 
approval:  National  Emission  Standards 
for  Hazardous  Air  Pollutants  for 
Beryllium  Rocket  Motor  Firing  (part  61. 
subjpart  D).  EPA  #1125.02,  OMB  Control 
Number  being  requested.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  September  10.  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR.  call  Sandy  Farmer  at 
EPA.  by  phone  at  (202)  260-2740.  by  E- 
Mail  at  Farmer.Sandy@epamail.epa.gov 
or  download  off  the  Internet  at  http:// 
www.epa.gov/icr/icr.htm,  and  refer  to 
EPA  ICR  No.  1125.02. 
SUPPLEMENTARY  INFORMATION: 

Title:  NESHAP  for  Beryllium  Rocket 
Motor  Firing  (subpart  D)'OMB  Control 
Number  to  be  assigned.  EPA  ICR 
Number  1125.02.  This  is  a  request  for 
reinstatement  of  a  previously  approved 
collection. 

Abstract:  The  purpose  of  this  rule  is 
to  control  emissions  of  beryllium  from 
beryllium  rocket  motor  firing,  through 
the  controlled  firing  of  the  rockets  and 
containment  of  the  beryllium.  Ben,'llium 
is  a  hazardous  air  pollutant  and  the 
standards  rely  on  the  capture  and 
reduction  of  beryllium  emissions  or 
controlled  firing  so  that  a  minimum 
ambient  air  standard  is  met. 
Notifications  from  the  source  inform  the 
EPA  when  a  rocket  motor  firing  is 
planned.  Inspections  and  test  reports 
allow  the  agency  to  check  compliance 
with  the  standards.  The  information 
generated  by  monitoring,  record  keeping 
and  reporting  is  used  by  the  EPA  to 
ensure  that  the  facility  affected 
continues  to  operate  in  accordance  with 
the  standards. 

This  is  a  reinstatement  of  a  NESHAP 
rule  that  had  previous  lapsed.  Under 
sections  40  CFR  61.40  TO  61.44, 
information  collection  is  mandator^". 
The  required  information  consists  of 
emissions  data  and  other  information 
that  have  been  determined  not  to  be 
private.  However,  any  information 
submitted  to  the  agency  for  which  a 
claim  of  confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40,  Chapter  1, 
part  2,  subpart  B — Confidentiality  of 
Business  Information  (see  40  CFR  2;  41 
FR  36902,  September  1,  1976;  amended 
by  43  FR  40000,  September  8,  1978;  43 
FR  42251.  September  20.  1978;  44  FR 
17674.  March  23,  1979). 
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An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320. 8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  3/5/97 
(43  FR  10039);  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  3  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  Test 
site  operators  of  Beryllium  Rocket  Motor 
F'uel  Firings. 

Estimated  dumber  of  Respondents:  1. 

Frequency  of  Response:  once  per  test 
firing  m  3  years.  (1/3). 

Estimated  Total  Annual  Hour  Burden: 
8.33  hours/year. 

Estimated  Total  Annualized  Cost 
Burden:  0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1125.02  in 
any  correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Office  of  Policy, 
Regulatory  Information  Division 
(2137),  401  M  Street,  S\V, 
Washington,  DC  20460; 
and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention;  Desk  Officer  for 
EPA.  725  17th  Street,  NW, 
Washington,  DC  20503. 


Dated:  August  5.  1998. 
Stephen  T.  V'ineski. 

Regulatory  Information  Division. 

!FR  Doc.  98-21523  Filed  8-10-98;  8:45  am] 

BILUNG  CODE  6560-6(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6141-7] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Regulation 
of  Fuels  and  Fuel  Additives,  Gasoline 
Volatility  Rule 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Regulation  of  Fuels  and  Fuel 
Additives,  Gasoline  Volatility  Rule; 
OMB  Control  Number  2060-0178. 
expiration  date  8/31/98.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
t;ost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  September  10,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR,  call  Sandy  Farmer  at 
EPA,  by  phone  at  (202)  260-2740,  by  E- 
Mail  at  Farmer. Sandy@epamail,epa, gov 
or  download  off  the  Internet  at 
http://www.epa.gov/icr/icr.htm, 
and  refer  to  EPA  ICR  No.  1367.05. 
SUPPLEMENTARY  INFORMATION: 

Title:  Regulation  of  Fuels  and  Fuel 
Additives,  Gasoline  Volatility  Rule, 
OMB  Control  Number  2060-0178,  EPA 
ICR  Number  1367.05,  expiration  date  8/ 
31/98.  This  is  a  request  for  extension  of 
a  currently  approved  collection. 

Abstract:  Section  211(h)  of  the  Clean 
Air  Act  (Act),  42  U.S.C.  7545(h), 
required  the  Administrator  to 
promulgate  regulations  prohibiting  the 
supply  or  sale  of  gasoline  exceeding 
certain  volatility  standards  during  the 
high  ozone  season.  The  Act  provides 
that  for  gasoline  blends  containing  10% 
ethanol  the  Reid  Vapor  Pressure  (RVP) 
may  be  one  pound  per  square  inch  (psi) 
greater  than  the  applicable  RVP 
standard  for  gasoline  not  containing 
10%  ethanol.  Parties  receiving  gasoline 
(e.g..  retailers),  must  know  whether  the 
gasoline  contains  ethanol.  Otherwise 
gasoline  not  containing  ethanol  may  be 


commingled  with  gasoline  containing 
ethanol,  resulting  in  gasoline  exceeding 
the  applicable  non-ethanol  RVP 
standard  due  to  the  presence  of  ethanol, 
but  not  at  the  10%  concentration 
required  for  the  1  psi  exemption,  in 
violation  of  the  Act  and  regulations. 
Therefore,  EPA  requires,  at  40  CFR 
80.27(d)(3),  that  the  customary  business 
practice  (CBP)  transfer  documents 
accompanying  shipments  of  gasoline 
containing  ethanol  must  state  that  the 
gasoline  contains  ethanol  and  the 
percentage  concentration  (by  volume)  of 
ethanol.  The  statement  can  be  in  brief 
code  and  it  can  be  preprinted  or 
automatically  printed.  There  is  no 
mandatory  retention  period  or 
maintenance  requirement.  There  is  no 
reporting  requirement  or  periodic 
recordkeeping  requirement.  All 
responses  (print  the  information  and 
submit  to  transferee  of  gasoline)  are 
mandatory.  EPA  has  authority  to  require 
this  information  under  section  211  of 
the  Act,  42  U.S.C.  7545,  section  114  of 
the  Act.  42  U.S.C.  7414  and  section  208 
ofthe  Act,  42  U.S.C.  7542. 
Confidentiality  of  information  obtained 
from  parties  is  protected  under  40  CFR 
part  2. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
jequired  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  2/26/ 
98  (63  FR  9791);  May  5.  1998,  no 
comments  were  received.  Therefore,  the 
ICR  supporting  statement  does  not 
summarize  comments  or  EPA's  actions 
taken  in  response  to  comments. 
However,  EPA  did  consult  industry 
persons  by  telephone  and  parties 
contacted  indicated  the  paperwork 
requirement  has  virtually  no  measurable 
burden  for  those  distributors  whose  CBP 
transfer  documents  are  computer 
printed  or  pre-printed.  Parties  who  are 
not  automated  use  a  few  seconds  per 
transaction  to  stamp  or  write  their  code 
on  the  CBP  transfer  document. 

Burden  Statement:The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  0.15  hour  per  year 
for  all  gasoline  distributors  handling 
gasoline  containing  ethanol  and  the 
average  burden  for  non  automated 
parties  is  0.3  hour  per  year  (and  0  hour 
per  year  for  automated  parties).  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
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provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Distributors  of  gasoline  containing 
ethanol. 

Estimated  Number  of  Respondents: 
8,792  gasoline  distributors,  only  4,396 
of  which  have  a  measurable  annual 
hourly  burden. 

Frequency  of  Response:  307  business 
transactions  per  year  per  respondent 
with  paperwork  required  on  the 
occasion  of  the  transactions; 
approximately  2,706,000  total  annual 
responses. 

Estimated  Total  Annual  Hour  Burden: 
1,319  hours. 

Estimated  Total  Annualized  Cost 
Burden:  0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  e.stimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1367.05  and 
OMB  Control  No.  2060-0178  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Office  of  Policy, 
Regulatory  Information  Division 
(2137),  401  M  Street,  SW, 
Washington,  DC  20460; 

and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  N\V, 
Washington,  DC  20503. 

Dated:  August  5.  1998. 
Stephen  T.  Vineski. 

Regulatory  Information  Division. 

IFR  Doc.  98-21524  Filed  8-10-98;  8:45  am] 

BILUNG  CODE  6660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6140-8] 

Waterborne  Disease  Studies  and 
National  Estimate  of  WatertK>me 
Disease  Occurrence 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  data  availabilitv  and 
request  for  comments. 

SUMMARY:  The  Safe  Drinking  Water  Act 
(SDWA)  Amendments  of  1996,  section 
1458(d),  provides  that  within  two  years 
of  enactment  the  Environmental 
Protection  Agency  (EPA)  and  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  conduct  pilot 
waterborne  disease  occurrence  studies 
for  at  least  five  major  U.S.  communities 
or  public  water  systems.  Section  1458(d) 
also  provides  that,  within  five  vears  of 
enactment,  EPA  and  CDC  will  prepare  a 
report  on  the  findings  of  these  pilot 
studies  and  develop  a  national  estimate 
of  waterborne  disease  occurrence  ("the 
national  estimate"). 

The  purpose  of  this  Federal  Register 
document  is  to  inform  the  public  about 
how  EPA  and  CDC  are  addressing  this 
provision.  The  document  includes 
descriptions  of  planned  and  ongoing 
epidemiological  studies  and  discusses 
public  involvement  in  developing  an 
approach  for  estimating  the  national 
level  of  waterborne  disease  occurrence. 
Comments  are  requested  on  issues 
related  to  the  epidemiological  studies 
and  to  developing  the  national  estimate. 
DATES:  Comments  should  be  postmarked 
or  delivered  by  hand  on  or  before 
November  9,  1998. 

ADDRESSES:  Send  written  comments  to 
Su.san  Shaw,  (MC-4607);  U.S. 
Environmental  Protection  Agencv;  401 
M  Street,  SW,  Washington,  DC  20460.  or 
by  email  to 

shaw.susan@epamail.epa.gov. 
Comments  may  also  be  hand-delivered 
to  Kimberly  Miller,  U.S.  Environmental 
Protection  Agency;  401  M  Street,  SW, 
Room  3809,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  general  information  and  for 
copies  of  the  reports  from  the  1997 
Atlanta  and  the  Washington,  D.C. 
workshops  discussed  herein,  contact  the 
Safe  Drinking  Water  Hotline,  Telephone 
(800)  426-4791.  The  Safe  Drinking 
Water  Hotline  is  open  Monday  through 
Friday,  excluding  Federal  holidays, 
from  9  a.m.  to  5:30  p.m.  Eastern  Time. 
For  technical  inquiries,  contact  Susan 
Shaw,  Office  of  Ground  Water  and 
Drinking  Water  (MC4607),  U.S. 
Environmental  Protection  Agency,  401 


M  Street.  SW,  Washington,  DC  20460; 
telephone  (202)  260-8049;  email: 
shaw.su,san@epamail. epa.gov.  To 
receive  additional  information  about  the 
spring  1999  public  meeting,  contact 
Kimberly  Miller,  Office  of  Ground  Water 
and  Drinking  Water  (MC4607),  U.S. 
Environmental  Protection  Agencv.  401 
M  Street.  SW,  Washington.  D.C.  20460; 
telephone  (202)  260-0718;  email: 
miller.kimberly@epamail.epa.gov. 

Abbreviations  Used  In  This  Document 

CDC:  Centers  for  Disease  Control  and 

Prevention 
EPA:  US  Environmental  Protection 

Agency 
SDWA:  Safe  Drinking  Water  Act,  as 

amended  in  1986  and  1996 
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5.  Qanclusions 

1.  Introduction  and  Statutory  Authority 

The  Safe  Drinking  Water  Act  (SDWA) 
Amendments  of  1996,  section  1458(d), 
provides  that  within  two  vears  of 
enactment  the  Environmental  Protection 
Agency  (EP.'^)  and  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
will  conduct  pilot  waterborne  disease 
occurrence  studies  for  at  least  five  major 
U.S.  communities  or  public  water 
systems.  Section  1458(d)  also  provides 
that,  within  five  years  of  enactment. 
EPA  and  CDC  will  prepare  a  report  on 
the  findings  of  these  pilot  studies  and 
develop  a  national  estimate  of 
waterborne  disease  occurrence. 

The  purpose  of  this  Federal  Register 
document  is  to  inform  the  public  about 
how  EPA  and  CDC  are  addressing  the   — 
provision  to  conduct  studies  on 
waterborne  disease  occurrence  and  to 
develop  a  national  estimate  of 
waterborne  disease  occurrence  due  to 
drinking  water  (the  "national 
estimate").  The  document  is  organized 
as  follows: 

Background:  Discussion  of  the 
difficulties  inherent  in  quantifying 
infectious  disease  due  to  drinking  water. 

EPA  and  CDC  actions  and  strategy  to 
develop  the  national  estimate:  Describes 
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actions  taken  by  EPA  and  CDC  to 
conduct  waterbome  disease  occurrence 
studies,  and  to  develop  the  national 
estimate  of  waterbome  disease 
occurrence;  discusses  overall  strategy 
for  complying  with  Section  1458(d), 
including  public  involvement. 

Waterbome  disease  studies:  Describes 
ongoing  and  planned  studies  funded  by 
EPA  that  are  expected  to  contribute 
directly  to  developing  the  national 
estimate  of  waterbome  disease 
occurrence. 

Conclusions:  CDC  and  EPA  actions  to 
date,  and  next  steps,  including  public 
participation  and  request  for  comments 

2.  Background 

Although  outbreaks  of  infectious 
disease  attributable  to  drinking  water 
are  not  common  in  the  United  States, 
they  remain  a  concern  and  the  extent  to 
which  they  occur  unrecognized  by  the 
health  authorities  has  been  the  focus  of 
much  debate  in  recent  years.  One 
critical  question  of  interest  to  those  who 
are  concerned  about  the  microbial 
quality  of  drinking  water  and  the 
associated  health  effects  is:  What  is  the 
magnitude  of  infectious  disease  in  the 
United  States  that  can  be  attributed  to 
drinking  water  and,  in  particular,  what 
are  the  levels  of  disease  due  to  drinking 
water  from  public  water  systems  that 
meet  state  and  federal  drinking  water 
standards.  There  is  no  obvious  and  easy 
answer  to  this  question.  It  is  generally 
recognized  that  cases  of  waterbome 
disease  are  not  likely  to  be  recognized 
as  such,  and  that  therefore  there  is  little 
direct  information  on  which  to  base  an 
estimate  of  waterbome  disease 
occurrence  and  its  associated  costs  to 
society.  Illnesses  caused  by 
contaminated  water  are  generally  not 
specific  to  water,  e.g  diseases  such  as 
gastroenteritis  could  be  caused  by 
contaminated  food  or  person-to-person 
transmission;  moreover  most  cases  will 
not  result  in  illness  deemed  sufficiently 
serious  by  the  ill  person  to  require 
consulting  a  health  care  provider.  Even 
if  the  disease  is  serious,  it  is  highly 
unlikely  to  be  traced  back  to  drinking 
contaminated  water  unless  the  health 
care  provider  notices  a  sudden  increase 
in  the  number  of  cases  beyond  what  is 
normally  expected,  i.e.  more  cases  than 
normal  background  levels  within  the 
population.  In  this  case  it  is  possible 
that  the  health  authorities  may  be 
alerted  and  may  consider  that  the 
increase  in  cases  warrants  an 
investigation  which  could  lead  to 
determining  the  vehicle  of  the  disease 
agent,  and  thus  to  tracing  the  disease 
back  to  contaminated  drinking  water. 
This  is  only  likely  to  happen  in  the  case 
of  an  outbreak  where  a  large  fraction  of 


the  population  has  been  infected.  In 
order  to  detect  any  background  levels  of 
infectious  disease  due  to  drinking  water, 
it  is  necessary  to  conduct  targeted 
epidemiological  investigations. 

The  issue  of  waterbome  disease 
detection  and  how  to  detect  disease 
within  a  population  that  can  be 
attributed  to  drinking  water  is  discussed 
in  the  reports  from  the  two  EPA/CDC 
workshops  described  below.  The  reports 
are  available  from  EPA  through  the  Safe 
Drinking  Water  Hotline.  This  notice 
describes  how  EPA  and  CDC  are 
proceeding  to  develop  an  estimate  of  the 
level  of  waterbome  disease  in  the 
United  States  based  on  data  from 
targeted  epidemiological  studies. 

3.  EPA  and  CDC  Actions  and  Strategy 
to  Develop  the  National  Estimate 

EPA  and  CDC  are  working  in  close 
partnership  to  meet  the  requirements  of 
the  mandate  to  conduct  studies  on 
waterbome  disease  and  to  develop  a 
national  estimate  of  waterbome  disease 
occurrence.  Based  on  the  legislative 
history,  EPA  and  CDC  interpret  the  term 
"waterbome  disease"  to  refer  to 
waterbome  disease  due  to  disease- 
causing  microbes  (pathogens)  in 
drinking  water,  rather  than  to  disease 
caused  by  chemical  contamination.  To 
the  extent  possible,  EPA  and  CDC 
intend  to  consider  which  populations 
are  at  greatest  risk,  the  economic  impact 
of  waterbome  disease,  which  infectious 
agents  are  causing  waterbome  disease 
and  their  relative  contribution  to  the 
overall  incidence  of  waterbome  disease 
due  to  drinking  water,  and  the 
characteristics  of  water  systems  that  are 
more  likely  to  lead  to  waterbome 
disease. 

In  developing  an  approach  to  address 
the  SDWA  mandate,  EPA  and  CDC 
invited  the  participation  of  outside 
experts  and  the  public  in  two  jointly- 
sponsored  workshops.  An  initial 
workshop  of  public  health  experts  from 
universities  and  from  state  and  federal 
government  took  place  in  Atlanta  in 
March  1997.  A  follow-up  public 
workshop  with  wider  representation  of 
experts  and  other  interested  persons 
was  held  in  the  Washington,  DC  area  in 
October  1997.  Through  this  process  of 
cooperative  deliberation.  EPA  and  CDC 
sought  to  review  existing  knowledge  on 
waterbome  disease  and  associated 
factors,  and  to  evaluate  differenC  study 
designs  to  provide  data  necessary  for 
calculating  the  national  estimate  of 
waterbome  disease  occurrence.  Detailed 
summary  reports  of  both  meetings, 
including  a  list  of  participants,  are 
available  from  EPA. 

At  the  Atlanta  workshop,  attendees 
suggested  that  two  components  were 


needed  to  calculate  a  national  estimate 
of  waterbome  disease:  the  incidence  of 
gastrointestinal  illness  and  the  fraction 
of  gastrointestinal  illness  attributable  to 
drinking  water.  Cross-sectional  surveys 
of  the  population  were  suggested  as  a 
straightforward  means  of  determining 
the  incidence  of  gastrointestinal  illness. 
The  workshop  then  focused  on 
reviewing  different  study  designs  for 
establishing  the  fraction  of 
gastroenteritis  in  a  population  that  is 
attributable  to  drinking  water.  The 
participants  identified  the  strengths  and 
weaknesses  of  various  designs  and 
suggested  that  each  be  further  evaluated 
for  possible  systematic  biases,  methods 
available  for  controlling  bias,  number  of 
participants  needed  for  a  statistically 
stable  estimate  of  increased  risk,  and  the 
feasibility  of  measuring  the  specific 
pathogens  associated  with  observed 
waterbome  disease.  Most  participants 
felt  that  a  population-based  study,  e.g.  a 
household  intervention  study,  would 
provide  the  strongest  epidemiological 
evidence  of  waterbome  disease  and  was 
the  best  design  to  determine  the 
attributable  fraction.  However, 
participants  also  felt  that  other  study 
designs  were  useful  for  estimating  the 
attributable  fraction  and  that  more 
convincing  evidence  of  waterbome 
disease  risk  and  its  magnitude  would  be 
provided  by  implementing  several 
different  study  designs,  rather  than 
relying  on  multiple  studies  of  the  same 
design. 

At  the  Washington  workshop,  specific 
ongoing  and  proposed  studies  and  study 
designs  were  reviewed  with  respect  to 
how  they  could  contribute  to  the 
national  estimate,  and  participants 
proposed  alternate  designs  and 
combinations  of  designs.  CDC  presented 
an  analysis  of  why  it  had  decided  to 
proceed  with  a  pilot  household 
intervention  study.  The  participants 
again  felt  that  it  would  be  advantageous 
to  conduct  a  variety  of  different  study 
designs.  This  position  is  reflected  in  the 
request  for  proposals  that  was  recently 
issued  by  CDC  for  three  additional 
studies  to  provide  data  towards  the 
national  estimate  in  which  the  choice  of 
study  design  is  open  to  the  researcher. 
In  addition,  EPA's  in-house  research 
program  is  conducting  waterbome 
disease  studies  using  other  study 
designs. 

EPA  and  CDC  plan  to  host  another 
public  workshop  in  the  spring  of  1999 
to  review  ongoing  and  planned  studies 
and  the  need  for  specific  additional 
information,  and  to  discuss  ideas  on 
feasible  approaches  to  developing  the 
national  estimate,  taking  cost  and  the 
development  schedule  into 
consideration.  EPA  and  CDC  welcome 


Federal  Register  /  Vol.  63,  No.  154 /Tuesday.  August  11,  1998 /Notices 


42851 


comments  on  issues  related  to  this 
proposed  workshop,  and  encourage 
people  who  are  interested  in 
participating  or  who  would  like  to 
receive  notice  of  future  meetings  to 
notify  EPA. 

Since  the  initial  workshop  in  March 
1997,  a  total  of  $3.0  million  from  EPA's 
fiscal  year  1997  and  1998 
appropriations  has  been  transferred  to 
CDC  to  allow  funding  for  seven  studies 
on  waterbome  disease  occurrence:  A 
pilot  household  intervention  study,  two 
full-scale  household  intervention 
studies,  a  cross-sectional  gastroenteritis 
and  water  consumption  survey,  and 
three  epidemiological  studies  of 
unspecified  design.  CDC  is  managing 
the  above  projects;  however,  EPA  and 
CDC  work  together  in  the  review  and 
selection  of  the  study  proposals.  In 
addition  to  the  above  CDC/EPA 
collaborative  studies,  EPA,  through  its 
National  Health  and  Environmental 
Effects  Research  Laboratory  is  funding 
research  to  characterize  microbial 
enteric  disease  in  a  series  of 
"community  intervention"  studies. 
These  studies  are  described  in  more 
detail  below. 

In  combination,  these  studies  will 
provide  a  considerable  amount  of  new 
data  to  support  the  development  of  a 
national  estimate  of  waterbome  disease 
occurrence  by  August  2001.  However, 
EPA  and  CDC  share  a  concern  that  given 
the  two  to  two-and-a-half  year  duration 
for  completion  of  some  of  the  studies 
(the  two  household  intervention 
studies),  some  of  the  data  may  not  have 
undergone  a  full  review  by  mid-2001.  If 
this  turns  out  to  be  the  case,  the  national 
estimate  will  be  revised  if  necessary  by 
August  2002. 

4.  Studies  for  Developing  the  National 
Estimate  of  Waterbome  Disease 
Occurrence 

This  section  provides  a  brief  summary 
of  EPA  and  CDC's  planned  and  ongoing 
studies  that  will  contribute  to 
developing  the  national  estimate, 
including  the  study  objectives,  design, 
and  population.  Information  from  other 
studies  by  other  organizations  on 
waterbome  disease,  and  relevant  aspects 
of  water  quality  and  water  treatment, 
will  also  be  considered  in  the 
development  of  the  national  estimate. 

A.  Cross-Sectional  Gastroenteritis  and 
Water  Consumption  Survey 

This  study  is  being  conducted  as  part 
of  the  CDC's  FoodNet  Survey,  and  is 
based  on  a  randomized  telephone 
survey  to  detect  the  incidence  of 
foodbome  disease,  including 
gastroenteritis,  at  seven  sites  within  the 
United  States,  including  specific 


populations  in  California,  Oregon, 
Minnesota,  Georgia,  New  York, 
Maryland,  and  Connecticut. 
Approximately  9000  interviews  are 
conducted  annually.  The  questionnaire 
has  recently  been  expanded  to  include 
questions  on  type  and  quantity  of  water 
consumption.  The  survey  will  provide 
data  on  which  to  base  an  estimate  of  the 
national  incidence  of  gastroenteritis  and 
national  drinking  water  consumption 
patterns.  The  national  incidence  of 
gastroenteritis  and  the  fraction  of 
gastroenteritis  that  can  be  attributed  to 
drinking  water  in  a  community  (data 
from  some  of  the  studies  described 
below)  will  provide  useful  information 
towards  calculating  an  estimate  of  the 
national  incidence  of  gastroenteritis  due 
to  drinking  water.  Other  useful 
information  from  the  survey  includes 
data  on  measures  of  disease  impact  such 
as  time  lost  from  work  or  school,  use  of 
outpatient  medical  care,  and 
hospitalization  for  gastrointestinal 
illness.  However,  the  survey  is  unlikelv 
to  provide  any  information  regarding 
causative  pathogens  or  the  relationship 
of  water  quality  indicators  with 
gastrointestinal  illness. 

B.  Triple-Blinded  Household 
Intervention  Pilot  Study 

This  is  an  experimental  study  in 
which  persons  in  different  households 
are  randomly  assigned  to  drink  regular 
tap  water  or  specially  treated  water  that 
is  expected  to  be  pathogen  free.  The 
difference  in  tap  water  quality  is 
achieved  by  installing  identical  looking 
devices  at  the  water  taps  of  homes  of 
both  groups;  however,  one  group 
receives  a  device  that  further  filters  and 
disinfects  the  regular  tap  water,  whereas 
the  other  group  receives  sham  devices 
that  do  not  provide  additional 
treatment.  If  the  group  with  the  sham 
device  has  a  higher  incidence  of 
ga.stroenteritis  than  the  otherwise 
similar  group  with  the  real  treatment 
device  (the  "intervention"),  then  the 
difference  will  be  assumed  to  be 
attributable  to  contamination  in  the 
regular  tap  water.  The  "triple  blinding  ' 
refers  to  the  design  feature  of  "blinding" 
the  researchers,  statisticians  and 
participants  until  the  end  of  the  study 
as  to  which  households  have  regular  tap 
water  and  which  the  specially  treated 
tap  water.  Of  particular  interest  for  this 
type  of  study  is  whether  persons  in  the 
households  can  detect  (i.e.  are  blinded 
to)  whether  they  are  drinking  regular  tap 
water  or  the  specially  treated  water, 
since  knowing  what  group  they  are  in 
might  bias  their  response  regarding 
whether  or  not  they  experience 
gastrointestinal  illness. 


CDC  and  EPA  considered  it  necesiiary 
to  perform  a  pilot  study  to  test  whether 
blinding  is  possible  and  to  develop 
guidance  regarding  the  logistics  of 
future  household  inter\ention  studies. 
The  triple-blinded  household 
intervention  study  design  is  favored 
because  its  random  assignment  of 
treatment  reduces  the  effects  of 
confounding,  and  the  blinding  of  all 
participants  avoids  biases  that  affect 
most  other  study  designs.  The  Atlanta 
workshop  participants  generally  agreed 
that  this  study  design,  a  so-called 
population-based  inter\'ention  study, 
would  provide  the  strongest 
epidemiological  evidence  of  waterbome 
disease  risk  and  the  best  estimate  of  the 
attributable  risk  due  to  drinking  water. 
However,  of  all  the  studies  evaluated,  it 
is  the  most  expensive  to  conduct.  For 
this  reason,  EPA  and  CDC  presently 
envision  performing  this  type  of  study 
in  only  two  large  public  water  systems: 
a  surface  water  site  and  a  ground  water 
site. 

The  pilot  study  was  awarded  to  the 
California  Emerging  Infections  Program 
The  site  selected  for  the  study  is  the 
Contra  Costa  Water  District  in 
California.  Specific  data  that  will  be 
collected  in  this  pilot  study  include 
amount  of  water  consumption; 
symptoms  of  gastrointestinal  illness: 
results  of  stool,  sera  and  saliva  tests;  and 
impact  of  illness.  The  study  is  expected 
to  be  completed  at  the  beginning  of 
1999. 

C  Household  Intervention — Two 
Requests  for  Proposals 

In  October  1998.  CDC  expects  to  issue 
a  request  for  proposals  for  conducting 
two  household  intervention  studies 
One  in  a  municipality  receiving 
drinking  water  from  a  conventionally 
treated  surface  water  source,  and  a 
second  in  a  municipality  with  ground 
water  source.  In  addition  to  determining 
the  fraction  of  gastrointestinal  illness 
due  to  drinking  water,  the  project 
includes  the  collection  of  water  quality 
and  water  treatment  plant  dat?  in  order 
to  evaluate  the  relationship  between 
water  quality  and  disease  incidence. 

Initial  funding  available  for  the 
epidemiological  aspects  of  the  two 
projects  amounts  to  $1.8  million. 
Additional  funds  will  be  available  to 
fully  fund  the  projects  and  to  collect 
water  quality  data.  The  projects  are 
expected  to  be  awarded  in  the  spring  of 
1999. 

D.  Three  CDC  Bequests  for  Proposals 

CDC  issued  a  request  fo-  proposals  for 
three  additional  studies  to  estimate  the 
incidence  of  waterbome  dist-ase  due  to 
microbial  contamination  of  drinking 
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water  and/or  to  identify  and  describe 
the  relationship  between  measures  of 
water  quality  and  health  outcomes  or 
evidence  of  infection  due  to 
gastrointestinal  pathogens.  The  choice 
of  study  design  is  open  to  the 
researcher.  Combined  funding  available 
for  these  projects  amounts  to  $450,  000, 
and  is  anticipated  to  be  awarded  in  the 
fall  of  1998. 

E.  Community  Intervention  Studies 

EPA  is  conducting  a  series  of 
community  intervention  studies  that  are 
designed  to  characterize  microbial 
gastroenteritis  associated  with  drinking 
water  that  originates  from  selected 
surface  water  and  groundwater  sources. 
By  studying  communities  that  are 
planning  to  make  improvements  to  their 
water  treatment  systems  (e.g.,  adding 
filtration  units  or  changing 
disinfectants),  a  "natural  experiment" 
can  be  conducted  which  evaluates  the 
enteric  disease  that  may  be  present  both 
before  and  after  the  implementation  of 
the  new  system.  The  specific  objectives 
of  the  first  community  study,  which  was 
conducted  between  June  1996  and 
December  1997,  were  to;  (1)  Determine 
rates  of  gastroenteritis;  (2)  determine  the 
relative  source  contribution  of  factors 
implicated  in  gastroenteritis;  (3)  identify 
the  microbial  cause  of  gastroenteritis; 
and  (4)  assess  surveillance  methods  of 
gastroenteritis.  The  data  collected 
during  the  study  are  currently  being 
analyzed.  A  community  for  the  next 
community  intervention  study  has  been 
identified  and  data  collection  is  slated 
to  begin  in  the  fall  of  1998.  EPA  is  also 
considering  communities  that  use  either 
ground  water  or  surface  water  supplies 
as  possible  sites  for  future  studies.  EPA 
would  welcome  suggestions  from  the 
pubUc  on  additional  community 
studies. 

F.  Other  Studies  To  Assist  in  National 
Estimate  Development 

In  its  development  of  the  national 
estimate  of  waterborne  disease 
occurrence  and  interpretation  of  the 
data  from  the  epidemiological  studies, 
EPA  and  CDC  expect  to  use  data  from 
other  relevant  studies  and  databases. 
Information  to  be  considered  includes 
completed  or  ongoing  epidemiological 
studies  not  specifically  associated  with 
the  EPA/CDC  effort,  data  on  pathogen 
occurrence  currently  being  collected  by 
many  utilities,  studies  on  the 
effectiveness  of  water  treatment,  the 
dose-response  relationship  of  certain 
pathogens,  and  studies  on  factors  that 
affect  the  susceptibility  of  persons  to 
infectious  disease  and  disease  severity. 


5.  Conclusions 

EPA  and  CDC  have  committed  to 
conducting  waterborne  infectious 
disease  occurrence  studies  in  at  least 
five  major  U.S.  communities  or  public 
water  systems.  One  such  study — a 
community  intervention  study — is 
nearing  completion  and  a  second 
community  intervention  study  is 
scheduled  to  begin  this  fall.  A  pilot 
study  for  the  two  household 
intervention  studies  is  underway  and 
the  two  full-scale  household 
intervention  studies  are  expected  to  be 
awarded  by  April  1999.  Three 
additional  epidemiological  studies  of 
non-specified  design  are  expected  to  be 
awarded  in  the  fall  of  1998. 

In  1997,  at  two  public  workshops, 
EPA  and  CDC  proposed  one  possible 
approach  to  developing  the  national 
estimate.  However,  EPA  and  CDC  intend 
to  continue  the  dialogue  on  this  and 
other  approaches  to  developing  the 
national  estimate  at  a  public  meeting 
scheduled  for  late  next  spring.  EPA  will 
announce  the  meeting  in  the  Federal 
Register;  however,  to  facilitate  planning 
the  meeting,  EPA  suggests  that  people 
who  are  interested  in  attending  the 
meeting,  or  in  receiving  additional 
information  about  the  meeting,  notify 
EPA  now  (see  section  RDR  FURTHER 
INFORMATION  above)  .  EPA  and  CDC 
welcome  comments  on  the  issues 
discussed  in  this  notice,  as  well  as  the 
reader's  opinion  on  the  extent  to  which, 
and  how,  the  national  estimate  should 
address  the  social  and  economic  impact 
of  waterborne  disease,  the  contribution 
of  specific  pathogens  to  the  prevalence 
of  waterborne  disease,  and  the 
characteristics  of  public  water  systems 
and  water  quality  indicators  that  are 
associated  with  a  higher  risk  of 
waterborne  disease.  (For  information  on 
whom  to  address  comments,  see  section 
ADDRESSES  above.) 

Dated:  .August  3.  1998. 
J.  Charles  Fox, 

Acting  Assistant  Administrator  for  Water. 
|FR  Doc.  98-21343  Filed  8-10-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-42206;  FRL-6021-3] 

Endocrine  Disruptor  Screening 
Program 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  As  mandated  by  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  as 


amended  by  the  Food  Quality  Protection 
Act  of  1996,  EPA  is  setting  forth  its 
screening  program  for  determining 
which  pesticide  chemicals  and  other 
substances  may  have  an  effect  in 
humans  that  is  similar  to  an  effect 
produced  by  a  naturally  occurring 
estrogen  or  other  endocrine  effects.  In 
developing  the  screening  program,  EPA 
considered  recommendations  of  the 
Endocrine  Disruptor  Screening  and 
Testing  Advisory  Committee,  a  panel 
chartered  pursuant  to  the  Federal 
Advisory  Committee  Act.  EPA  refers  to 
this  program  as  the  "Endocrine 
Disruptor  Screening  Program"  or  the 
"Screening  Program."  This  document 
describes  the  major  elements  of  EPA's 
Endocrine  Disruptor  Screening  Program. 
EPA  will  provide  operational  details 
regarding  the  Screening  Program,  its 
regulatory  implementation,  and  provide 
an  opportunity  for  public  comment  in  a 
later  Federal  Register  document.  After 
public  comment  and  before 
implementation,  EPA  will  submit  the 
Screening  Program  for  review  to  a  joint 
panel  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
Scientific  Advisory  Panel  and  the  EPA 
Science  Advisory  Board. 

ADDRESSES:  The  official  record  for  this 
document,  including  a  public  version, 
has  been  established  for  this  document 
under  docket  control  number  OPPTS- 
42206.  The  public  version  of  this  record 
is  available  for  inspection  bom  noon  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  at  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  401  M  St.,  SW., 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
genera!  information  or  copies  of  the 
EDSTAC  report:  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington  DC,  20460; 
telephone  202-554-1404;  TDD  202- 
554-0551;  e-mail:  TSCA- 
Hotline@epa.gov. 

For  technical  information:  Anthony 
Maciorowski,  Ph.D.,  Senior  Technical 
Advisor,  Office  of  Prevention,  Pesticides 
and  Toxic  Substances;  telephone:  202- 
260-3048;  e-mail: 

maciorowski.anthony@epa.gov  or  Gary 
Timm,  Senior  Technical  Advisor, 
Chemical  Control  Division,  Office  of 
Pollution  Prevention  and  Toxics; 
telephone:  202-260-1859;  e-mail: 
timm.gary@epa.gov). 

SUPPLEMENTARY  INFORMATION: 
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I.  General  Information 

A.  Does  this  document  npply  to  me? 

This  document  describes  the  major 
elements  of  EPA's  Endocrine  Disruptor 
Screening  Program,  and  does  not  require 
any  action  by  any  potentially  affected 
entity.  EPA  will  provide  operational 
details  regarding  the  Endocrine 
Disruptor  Screening  Program  and  its 
regulatory  implementation  in  a  later 
Federal  Register  document.  EPA  will 
provide  an  opportunity  for  public 
comment  on  the  Screening  Program  in 
this  later  document.  You  may  be 
interested  in  the  program  set  forth  in 
this  document  if  you  produce, 
manufacture  or  import  pesticide 
chemicals,  substances  that  may  have  an 
effect  cumulative  to  an  effect  of  a 
pesticide,  or  substances  found  in 
sources  of  drinking  water.  To  determine 
whether  you  or  your  business  may  have 
an  interest  in  this  document  you  should 
carefully  examine  section  408(p)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  (FQPA)  of  1996 
(Pub.  L.  104-170),  21  U.S.C.  346a(p)  and 
amendments  to  the  Safe  Drinking  Water 
Act  (Pub.  L.  104-182),  42  U.S.C.  300J-17. 
If  you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section  at 
the  beginning  of  this  document. 

B.  How  can  I  get  additional  information 
or  copies  of  this  document. 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  from 
the  EPA  internet  Home  Page  at  http.7/ 
www.epa.gov/,  On  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register  -  Environmental 
Documents."  You  can  also  go  directlv  to 
the  "Federal  Register"  listings  at  http.7 
/www. epa.gov/homepage/fedrgstr/. 

2.  In  person  or  by  phone.  If  you  have 
any  questions  or  need  additional 
information  about  this  action,  contact 
the  technical  person  identified  in  the 
"FOR  FURTHER  INFORMATION 
CONTACT"  section  at  the  beginning  of 
this  document.  A  public  version  of  this 
record,  including  printed,  paper 
versions  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  at  the  address  in  the 
"ADDRESSES"  section  at  the  beginning 
of  this  document.  The  Document 
Control  Office  telephone  number  is  202- 
260-7093. 

II.  Background 

Section  408(p)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended  bv 


the  Food  Qualitv  Protection  Act  of  1996 
(Pub,  L,  104-170),  21  U,S.C.  46a(p], 
requires  EPA.  not  later  than  August  3. 
1998. to; 

'  *  'develop  a  screening  program  using, 
appropriate  validated  test  systems  and  other 
scientifically  relevant  information,  to 
determine  whether  certain  substances  mav 
ha\e  an  effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine  effect  as 
the  .Administrator  may  designate. 

When  carrying  out  the  Screening 
Program.  EPA  "shall  provide  for  the 
testing  of  all  pesticide  chemicals  '  and 
"may  provide  for  the  testing  of  any 
other  substance  that  may  have  an  effect 
that  is  cumulative  to  an  effect  of  a 
pesticide  chemical  if  the  Administrator 
determines  that  a  substantial  population 
mav  be  exposed  to  such  a  substance," 
21  U,S,C,  346a(p)(3), 

In  addition.  Congress  amended  the 
Safe  Drinking  Water  Act  and  gave  EPA 
authority  to  provide  for  the  testing, 
under  the  FQP.A.  Screening  Program,  "of 
any  other  substance  that  may  be  found 
in  sources  of  drinking  water  if  the 
Administrator  determines  that  a 
substantial  population  may  be  exposed 
to  such  substance,"  42  U,S,C.  300J-17. 

This  document  sets  forth  the 
Screening  Program  that  EPA  has 
developed  to  comply  with  requirements 
of  section  408(p)  of  the  FFDCA  as 
amended  by  FQPA.  In  a  later  Federal 
Register  document.  EPA  will  provide 
additional  information  about  the 
Screening  Program  and  its 
implementation  and  an  opportunity  for 
the  public  to  comment  on  it.  After 
public  comment  and  before 
implementation.  EPA  will  submit  the 
Screening  Program  to  a  joint  panel  of 
the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  Scientific  .Advisory 
Panel  and  the  EP.A  Science  .Advisory 
Board  for  review. 

III.  Endocrine  Disruptor  Screening 
Program 

EPA  has  considered  recommendations 
of  the  Endocrine  Disruptor  Screening 
and  Testing  Advisory  Committee 
(EDSTAC)  in  developing  its  Screening 
Program.  The  full  text  of  the  EDSTAC 
Draft  Final  Report  is  available  on  EPA's 
worldwide  web  site  at:  wvvw.epa.gov/ 
opptintr/opptendo.  Paper  copies  can  be 
obtained  upon  request  from  the  TSCA 
Hotline  at  the  address  listed  in  "FOR 
FURTHER  INFORMATION  CONTACT" 
at  the  beginning  of  this  document. 

Initially,  the  Endocrine  Disruptor 
Screening  Program  will  focus  on 
estrogenic,  androgenic,  and  thyroid 
hormone  effects.  These  three  hormone 
systems  are  presently  the  most  studied 
of  the  approximately  50  known 


vertebrate  hormones.  In  vitro  and  ;n  vivo 
test  systems  to  examine  estrogen, 
androgen,  and  thyroid  effects  exist,  and 
are  currently  the  most  amenable  for 
regulatory  use.  Further,  inclusion  of 
estrogen,  androgen,  and  thyroid  effects 
will  cover  aspects  of  reproduction, 
development,  and  growth. 

EP-A  recognizes  tnat  there  is  a  great 
deal  of  ongoing  research  related  to  other 
hormones  and  test  systems.  .As  more 
scientific  information  becomes 
available,  EP.A  will  consider  expanding 
the  scope  of  the  Endocrine  Disruptor 
Screening  Program  to  other  hormones. 
For  now.  however,  the  estrogen, 
androgen,  and  thyroid  hormone  effects 
and  test  systems  represent  a 
scientifically  reasonable  focus  for  the 
.Agency's  Endocrine  Disruptor  Screening 
Program. 

EPA's  Endocrine  Disruptor  Screening 
Program  uses  a  tiered  approach  for 
determining  whether  a  substance  mav 
have  an  effect  in  humans  that  is  similar 
to  an  effect  produced  by  naturally 
occurring  estrogen,  androgen,  or  thvroid 
hormones.  The  core  elements  of  the 
tiered  approach  include  initial  sorting, 
priority  setting.  Tier  1  analysis,  and  Tier 
2  analysis. 

A.  Initial  Sorting 

Chemicals  under  consideration  for 
estrogen,  androgen,  and  thyroid 
screening  will  undergo  initial  sorting 
based  on  existing,  scientificallv  relevant 
information   EPA  will  use  the  existmg 
information  to  place  a  chemical  into  one 
of  the  following  four  categories. 

1.  Category  1 — Hold.  Chemicals  with 
sufficient,  scientifically  relevant 
information  to  determine  that  they  are 
not  likely  to  interact  with  the  estrogen, 
androgen,  and  thyroid  hormone 
systems.  If  EP.A  is  able  to  determme, 
based  on  scientifically  relevant 
information,  that  a  specific  chemical  is 
not  likely  to  interact  with  the  estrogen, 
androgen,  or  thyroid  hormone  systems, 
it  will  place  that  chemical  in  a  hold 
category.  Chemicals  in  this  hold 
category  will  have  the  lowest  priority 
for  further  analysis  and  ma\  not 
undergo  further  analysis  unless  new  and 
compelling  information  suggests  that 
the  chemical  may  interact  with  the 
endocrine  system.  Although  EP.A  wiil 
place  chemicals  in  the  hold  category 
during  the  initial  sorting  phase  of  the 
Screening  Program,  it  may  add 
chemicals  to  this  category  if.  during  a 
later  phase  of  the  Screening  Program 
(priority  setting.  Tier  1  analysis,  or  Tier 
2  analysis),  the  .Agency  determines  that 
a  particular  chemical  is  not  likelv  to 
interact  with  the  endocrine  svstem. 

2.  Category  2 — Pnoiitv  Setting/Tier  1 
Analysis.  Chemicals  for  which  there  is 
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insufficient,  scientifically  relevant 
information  to  determine  whether  or  not 
they  are  likely  to  interact  with  the 
estrogen,  androgen,  and  thyroid 
systems.  If  EPA  is  not  able  to  determine, 
based  on  scientifically  relevant 
information,  whether  or  not  a  chemical 
is  likely  to  interact  with  the  estrogen, 
androgen,  and  thyroid  hormone 
systems,  it  will  place  that  chemical  into 
a  "priority  setting"  category.  Category  2 
chemicals  are  those  for  which  there  is 
insufficient  scientifically  relevant 
information  to  be  placed  on  hold 
(Category  1).  or  assigned  to  Tier  2 
analysis  (Category  3)  or  hazard 
assessment  (Category  4).  EPA 
anticipates  that  it  will  likely  place  the 
majority  of  chemicals  into  this  category. 
Category  2  chemicals  will  be  subjected 
to  formal  priority  setting,  Tier  1 
analysis,  and  as  appropriate.  Tier  2 
analysis. 

3.  Category  3 — Tier  2  Analysis. 
Chemicals  with  sufficient,  scientifically 
relevant  information  comparable  to  that 
provided  by  the  Tier  1  analysis. 
Recognizing  the  need  for  flexibility. 
EPA  has  included  Tier  1  analysis  bypass 
possibilities.  For  example,  if  sufficient, 
scientifically  relevant  information  exists 
regarding  a  specific  chemical,  EPA  may 
move  that  chemical  directly  into  Tier  2 
analysis.  In  addition.  EPA  may  allow  a 
chemical  to  bypass  Tier  1  analysis  if  the 
chemical's  producer  or  registrant 
chooses  to  conduct  Tier  analysis 
without  performing  Tier  1. 

4.  Category  4 — Hazard  Assessment. 
Chemicals  with  sufficient,  scientifically 
relevant  information  to  bypass  Tier  1 
and  Tier  2  analysis.  For  certain 
chemicals,  there  already  may  be 
sufficient,  scientifically  relevant 
information  regarding  their  interaction 
with  the  estrogen,  androgen,  thyroid 
hormone  systems — information 
comparable  to  that  derived  from  Tier  1 
and  Tier  2  analysis — to  move  them 
directly  into  hazard  assessment  for 
endocrine  disruption.  These  chemicals, 
thus,  will  bypass  Tier  1  and  Tier  2 
analysis.  It  is  anticipated  that  this  will 
be  a  relatively  small  number  (less  than 
100)  of  chemicals. 

B.  Priority  Setting 

During  priority  setting,  EPA  will 
determine  in  what  order  the  chemicals 
placed  in  Category  2  during  "initial 
sorting"  will  enter  Tier  1  analysis.  EPA 
will  set  priorities  using  existing 
exposure  and  effects  data  and  statutory 
criteria.  The  exposure  and  effects  data 
will  consist  of  empirical  data  where 
available  and  may  also  employ  models 
to  estimate  exposure  or  effects 
characteristics.  EPA  recognizes  that 
existing  endocrine  specific  effects  data 


are  incomplete  or  lacking  for  most 
chemicals.  To  address  this  inadequacy, 
EPA.  in  partnership  with  others,  will 
conduct  selected  in  vitro  assays  in  a 
high-speed,  automated  fashion.  This 
step  is  called  "high  throughput  pre- 
screening"  (HTPS).  EPA  will  use  the 
data  that  it  generates  from  HTPS  for 
priority  setting.  HTPS  data  alone  is 
insufficient  to  ascertain  whether  or  not 
a  chemical  may  be  an  endocrine 
disruptor.  Priority  setting  will  result  in 
a  phased  approach  to  screening  with  the 
highest  priority  chemicals  evaluated 
first,  followed  by  medium  priority 
chemicals,  and  then  low  priority 
chemicals.  EPA  has  adopted  a  priority 
setting  approach  because  the  available 
resources  and  laboratory  capacity 
necessary  for  the  Endocrine  Disruptor 
Screening  Program  will  not  allow 
simultaneous  entry  of  hundreds  to 
thousands  of  chemicals  into  the  process. 

C.  Tier  1  Analysis 

Tier  1  analysis  is  designed  to  identify 
those  chemicals  that  are  not  likely  to 
interact  with  the  estrogen,  androgen, 
and  thyroid  hormone  systems.  During 
Tier  1  analysis,  the  Agency  hopes  to 
eliminate  those  chemicals  that  are 
unlikely  to  interact  with  the  estrogen, 
androgen,  and  thyroid  hormone 
systems.  EPA  does  not  believe  that  Tier 
1  analysis  will  be  adequate  to  determine 
whether  a  chemical  may  have  an 
endocrine  effect.  Completion  of  Tier  1 
analysis  will  result  in  either  a  decision 
to  move  the  chemical  into  Tier  2 
analysis,  or  an  initial  decision  that  no 
further  analysis  is  needed,  in  which 
case  EPA  will  place  the  chemical  on 
hold  (Category  1). 

Under  EPA's  Screening  Program,  Tier 
1  analysis  involves  both  in  vitro  and  in 
vivo  test  systems.  The  Tier  I  assays  were 
designed  and  selected  as  a  battery.  EPA 
believes  that  data  from  the  entire  battery 
are  necessary  to  make  the  necessary 
decisions  about  the  chemicals.  The 
individual  assays  and  the  battery  were 
selected  on  the  basis  of  scientific 
relevance  and  state  of  scientific 
development.  All  of  the  assays  will  be 
validated  prior  to  the  Screening 
Program's  implementation.  Validation 
will  be  addressed  by  EPA  in  the  future 
Federal  Register  document.  EPA  will 
also  include  several  alternative  assays  in 
its  validation  activities.  The  Tier  1  in 
vivo  and  in  vitro  assays  are  listed  below. 

1.  In  Vitro  assays  include  an  estrogen 
receptor  binding  or  reporter  gene  assay, 
an  androgen  receptor  binding  or 
reporter  gene  assay,  and  a 
steroidogenesis  assay  with  minced 
testis. 

2.  In  Vivo  assays  include  a  rodent  3- 
day  uterotrophic  assay,  a  rodent  20-day 


pubertal  female  assay  with  enhanced 
thyroid  endpoints,  a  rodent  5  to  7-day 
Hershberger  assay,  a  frog 
metamorphosis  assay,  and  a  fish 
gonadal  recrudescence  assay. 

D.  Tier  2  Analysis 

Tier  2  analysis  is  designed  to 
determine  whether  a  chemical  may  have 
an  effect  in  huraa^ns  similar  to  that  of 
naturally  occurring  hormones  and  to 
identify,  characterize,  and  quantify 
those  effects  for  estrogen,  androgen,  and 
thyroid  hormones.  Like  the  Tier  1 
battery,  the  Tier  2  analysis  scheme  is 
designed  as  a  battery.  A  negative 
outcome  in  Tier  2  analysis  will 
supersede  a  positive  outcome  in  Tier  1 
analysis.  Furthermore,  each  Tier  2  assay 
includes  endpoints  that  will  permit  a 
decision  regarding  whether  or  not  a 
tested  chemical  may  be  an  endocrine 
disruptor  for  estrogen,  androgen,  or 
thyroid  effects.  Conducting  all  five 
assays  in  the  Tier  2  battery  will  provide 
the  type  of  information  necessary  for 
endocrine  disruptor  hazard  assessment. 
A  decision  to  require  less  testing  may  be 
made  by  EPA  based  on  scientifically 
relevant  information  showing  that 
exposure  is  limited  or  that  effects  can  be 
adequately  characterized  in  a  one 
generation  assay. 

1.  Tier  2  assays.  Tier  2  assays  include 
a  two-generation  mammalian 
reproductive  toxicity  study  or  a  less 
comprehensive  alternative  mammalian 
reproductive  toxicity  assay,  an  avian 
reproduction  toxicity  assay,  a  fish  life 
cycle  toxicity  assay,  an  opossum  shrimp 
(Mysidacea)  or  other  invertebrate  life 
cycle  toxicity  assay,  and  an  amphibian 
development  and  reproduction  as.say. 

2.  Assay  selection.  EPA  will  provide 
guidance  on  the  selection  of  Tier  2 
assays,  focusing  upon: 

a.  The  determination  of  which  of  the 
five  taxonomic  groups  should  be 
included  in  the  Tier  2  analysis  of  a 
specific  chemical. 

b.  The  circumstances  under  which  it 
may  be  appropriate  to  perform  an 
alternative  assay,  with  a  particular  focus 
on  the  selection  of  alternative 
mammalian  assays. 

c.  The  selection  of  endpoints. 

d.  The  special  case  of  chemicals  that 
bypass  Tier  1  analysis  and  go  directly  to 
Tier  2  analysis. 

e.  The  potential  need  for 
supplemental  information  to  complete 
Tier  2  analysis. 

E.  Evaluation  of  Results 

A  weight-of-evidence  approach  will 
be  used  to  evaluate  Tier  1  and  Tier  2 
analysis  results.  The  weight-of-evidence 
approach  will  include: 


Federal  Register/ Vol.  63.  No,   154 /Tuesday,  August  11.  1998 /Notices 


42855 


1.  The  balance  of  positive  and 
negative  responses  observed  in  both  the 
in  vitro  and  in  vivo  assays. 

2.  The  nature  and  range  of  the 
biological  effects  observed. 

3.  The  shape  of  the  dose-response 
curves  when  available. 

4.  The  severity  and  magnitude  of  the 
effects  induced. 

5.  The  presence  or  absence  of 
responses  in  multiple  taxa. 

The  evaluation  of  Tier  1  data,  and 
other  scientifically  relevant  information 
(e.g.,  HTPS  or  literature  data),  will  result 
in  a  decision  that  either  the  chemical 
needs  no  further  analysis  and  can  be 
moved  to  the  hold  category  or  a  decision 
that  the  chemical  needs  to  undergo  Tier 
2  analysis  to  determine  whether  it  may 
have  an  effect  in  humans  that  is  similar 
to  the  effect  produced  by  a  naturally 
occurring  hormone.  Similarly,  an 
evaluation  of  Tier  2  data  will  result  in 
a  decision  either  to  move  the  chemical 
into  the  hold  category  or  to  move  it  into 
hazard  assessment. 

IV.  Development  of  EPA  Policies 

EPA  currently  is  developing  policies 
to  implement  the  Endocrine  Disruptor 
Screening  Program.  EPA  will  set  forth 
these  policies  in  another  Federal 
Register  document  later  this  year.  This 
document  will  provide  interpretive  and 
operational  details,  and  address  such 
issues  as  standardization  and  validation 
of  the  assays,  statutory  and  regulatory 
mechanisms  for  requiring  the 
development  of  data,  data  reporting 
requirements,  data  compensation, 
confidential  business  information,  and 
the  process  for  granting  waivers  from 
screening  requirements. 

List  of  Subjects 

Environmental  protection. 
Dated:  July  31,  1998 

Approved  by: 
J.  Charles  Fox, 

Assistant  Administrator  for  Water. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention. 

Pesticides,  and  Toxic  Substances. 

[FR  Doc.  98-21  522  Filed  8-10-98;  8:45  ami 
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The  Federal  Communications 
Commission  (FCC)  has  received  Office 


of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  199.5,  Pub. 
L.  104-13.  An  agency  may  not  conduct 
or  sponsor  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  For  further  information 
contact  Shannon  Belliman,  Federal 
Communications  Commission.  (202) 
418-0408, 

Federal  Communications  Commission. 

OMB  Control  So.:  3060-0454. 

Expiration  Date:  ]u]\  7.  2001 

Title:  CC  Docket  No!  90-337. 
Regulation  of  International  Accounting 
Rates. 

Form  No.:  N/A. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  12. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  S5,850. 

Total  Annual  Burden:  780  hours. 

Needs  and  Uses:  The  FCC  requests 
this  collection  of  information  as  a 
method  to  monitor  the  international 
accounting  rates  to  insure  that  the 
public  interest  is  being  served  and  also 
to  enforce  Commission  policies.  Bv 
requiring  a  U.S.  carrier  to  make  an 
equivalency  showing  and  to  file  other 
documents  for  end  users  interconnected 
international  private  lines,  the  FCC  will 
be  able  to  preclude  one-way  bypass  and 
safeguard  its  international  settlements 
policy.  The  daia  collected  is  required  bv 
Section  43.51(d)  of  the  FCC's  rules. 
Obligation  to  respond:  required.  Public 
reporting  burden  for  the  collection  of 
information  is  as  noted  above.  Send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  evaluation  and  Records 
Management,  Washington,  D.C.  20554. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary- 

|FR  D(K..  98-21440  Filed  8-10-98;  8;45  ami 

BILLING  CODE  6712-01-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2289] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceeding 

.August  4.  1998. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 


Commissions  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copving  in  Room  239.  1919  .M  Street, 
N\V,.  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  ITS.  Inc..  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  August  26.  1998.  See  Section 
1.4(b)(1)  of  the  Commission's  rule  (47 
CFR  1  4(b)(1)).  Replies  to  an  opposition 
must  he  filed  within  10  davs  aher  the 
time  for  filing  oppositions  has  expired. 

Subiert:  Implementation  of  the 
Telec:ommunications  Act  of  1996:  (CC 
Docket  No.  96-115) 

Telecommunications  Carriers'  Use  of 
Customer  Proprietary  Network 
Information  and  Other  Customer 
Information 

Implementation  of  the  Non- 
Accounting  Safeguards  of  Sections  2"! 
and  272  of  the  Communications  .^ct  of 
1934,  as  amended  (CC  Docket  No.  98- 
149). 

Number  of  Petitions  Filed:  3. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary 

|FR  DcK.    9H-214:j8  F.ied  8-10-98.  8  45  am) 

BILUNG  CODE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notifii.ants  listed  beiow  ha\e 
applied  under  the  Change  in  Bank 
Control  Act  (12  U  S  C   1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  m  paragraph  7  of  the  Act  (12 
U.S.C.  1817(i)(7j). 

The  notices  are  available  tor 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Covernors. 
Interested  persons  mav  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors  Comments 
must  be  receued  not  later  than  August 
26.  1998. 

A.  Federal  Reser\e  Bank  of  St.  Louis 
(Randall  C.  Sumner,  \'ice  President)  411 
Locust  Street.  St,  Louis.  Missouri  63102- 
2034; 

1 .  Hattie  L  Preston.  a<  trustee  of  the 
Hattie  L.  Pr'-  ton  Revocable  Trust. 
Henderson   Nentu(.kv:  to  retain  voting 
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shares  of  Ohio  Valley  Bancorpj,  Inc.. 
Henderson,  Kentucky,  and  thereby 
indirectly  retain  voting  shares  of  Ohio 
Valley  National  Bank  of  Henderson, 
Henderson,  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
.Svstem,  .August  fi.  1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
|FR  Doc   9H-2\oA0  Filnd  H-1(V98;  8:4=)  am] 

BILLING  CODE  6210-01-F 

FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  12  noon.  Monday, 
.^u^ust  17,  1998. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  20th  and  C 
Streets,  NVV,  Washington,  DC  203.51. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1,  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees 

2.  .\ny  matters  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lvnn  S.  Fox,  .Assistant  to  the  Board; 
202-4.52-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  begmning  at 
approximately  5  p.m.  two  business  davs 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting:  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Drited:  August  7,  1998. 
Robert  deV.  Frierson, 

Associate  Secretary-  of  the  Board 

IFR  Doc.  98-21645  Filed  8-7-98;  t:34  pm| 

BILUNG  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Notice  of  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Af:t 
(Pub.  L.  92-4fi3),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

\ame:  Disease,  Disability,  and  hijury 
F'revpntion  and  (Control  Special  Emphasis 
Panel  (SEP):  Deep-South  Center  for 
.\gricultural  Disease  and  injury  Research. 
Education,  and  Prevention,  Program 
.Announcement  If'i8053.  meeting. 

Times  and  Date:  8:30-9  a.m..  .•\ugust  27, 
1998  (Open);  9:15  a.m. -4  p.m.,  August  27. 
1998  (Closed). 

Place:  CDC,  Corporate  Square  Office  Park, 
Building  11.  Room  2214.  Corporate  Square 
Boulevard.  .Atlanta,  Georgia  ,30329. 

Status  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4)  and 
(6),  Title  5  US  C,  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations.  CDC.  pursuant  to  Public  Law  92- 
463, 

Matters  to  he  Discussed:  The  meeting  will 
include  the  selection  of  an  applicant 
institution  for  designation  as  the  Deep-South 
Center  for  .Agricultural  Disease  and  Injurv 
Research.  Education,  and  Prevention,  in 
response  to  Prfigrara  .Announcement  #98053. 

Contact  Person  for  More  Infomration:  Price 
Connor.  Ph.D..  CDC/NIOSH,  1600  Clifton 
Road.  NE.  M/S/  D30,  Atlanta,  Georgia  30333. 

Dated:  August  5,  1998. 
Carolyn  J,  Russell, 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  CDC. 

[FR  Doc.  98-21433  Filed  8-10-98;  8:45  am] 
BILUNG  CODE  416»-ia-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DocKet  No.  98F-0522] 

Rumentek  Industries  Pty  Ltd.;  Filing  of 
Food  Additive  Petition  (Animal  Use); 
Formaldehyde 

AGENCY:  Food  and  Drug  .administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Rumentek  Industries  Ptv  Ltd.,  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of 


formaldehyde-treated  oilseed  meals  and 
fats  for  dairy  and  beef  cattle. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  October  13,  1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm, 
1061,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION 

CONTACT:  Randall  A.  Lovell,  Center  for 

Veterinary  Medicine  (HFV-222),  Food 

and  Drug  Administration,  7500  Standish 

PI.,  Rockville,  MD  20855,  301-827- 

0176. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  2241)  has  been  filed  by 
Rumentek  Industries  Pty  Ltd.,  Menadool 
Rd..  P.O.  Box  1416,  Moree.  New  South 
Wales  2400,  Australia,  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  part  573  (21  CFR  part 
573)  to  provide  for  safe  use  of 
formaldehyde  treated  oilseed  meals  and 
fats  for  dairy  and  beef  cattle. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  subject  of  this  notice  on  public 
display  at  the  Dockets  Management 
Branch  (address  above)  for  public 
review  and  comment.  Interested  persons 
may,  on  or  before  October  13,  1998. 
submit  to  the  Dockets  Management 
Branch  written  comments.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
FDA  will  also  place  on  public  display 
any  amendments  to,  or  comments  on, 
the  petitioner's  environmental 
assessment  without  further 
announcement  in  the  Federal  Register. 
If,  based  on  its  review,  the  agency  finds 
that  an  environmental  impact  statement 
is  not  required  and  this  petition  results 
in  a  regulation,  the  notice  of  availability 
of  the  agency's  finding  of  no  significant 
impact  and  the  evidence  supporting  that 
finding  will  be  published  with  the 
regulation  in  the  Federal  Register  in 
accordance  with  21  CFR  25, 40(c), 
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Dated:  August  3.  1998. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  98-21405  Filed  8-10-98;  8:45  am] 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  97E-0357] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Fareston® 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Fareston®  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-6620. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drag  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 


application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FIDA  recently  approved  for  marketing 
the  human  drug  product  Fareston® 
(toremifene  citrate).  Fareston®  is 
indicated  for  the  treatment  of  metastatic 
breast  cancer  in  post  menopausal 
women  with  estrogen  receptor  positive 
or  receptor  unknown  tumors. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Fareston®  (U.S.  Patent  No.  4,696,949) 
from  ORJON-YHTYMA  OY,  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 
restoration.  In  a  letter  dated  November 
7,  1997,  FDA  advised  the  Patent  and 
Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
Fareston*  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulator},'  review  period  for 
Fareston  «  is  3,706  days.  Of  this  time, 
2,828  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  878  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1 .  The  date  an  exemption  under 
section  505  of  the  Federal  Fdod.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  April  8.  1987. 
The  applicant  claims  March  17,  1987.  as 
the  date  the  investigational  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  April  8,  1987. 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  January-  3,  1995.  The 
applicant  claims  February  3,  1995,  as 
the  date  the  new  drug  application 
(NDA)  for  Fareston®  (NDA  20-497)  was 
initially  submitted.  However,  FDA 


records  indicate  that  NDA  20-497  was 
submitted  on  January  3,  1995, 

3.  The  date  the  application  was 
approved:  May  29.  1997.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-497  was  approved  on  May  29.  1997. 

This  determination  of  the  regulatory- 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,827  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  October  13.  1998,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FD.^. 
on  or  before  February  8.  1999,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  w  ith  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1.  98th  Cong.,  2d  sess..  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  [address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  luly  8.  1998. 
Thomas  J.  McGinnis. 

Deputy  Associate  Commissioner  for  Health 

Affairs 

IFR  Doc.  98-21407  Filed  B-IO-QS;  8.45  ami 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[HCFA-9878-N] 

Medicare  and  Medicaid  Programs; 
Quarterly  Listing  of  Program 
Issuances — Fourth  Quarter  1997 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  HCFA 
manual  instructions,  substantive  and 
interpretive  regulations,  and  other 
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Federal  Register  notices  that  were 
published  during  October,  November, 
and  December  of  1997  that  relate  to  the 
Medicare  and  Medicaid  programs.  It 
also  identifies  certain  devices  with 
investigational  device  exemption 
numbers  approved  by  the  Food  and 
Drug  Administration  that  may  be 
potentially  covered  under  Medicare. 

Section  1871(c)  of  the  Social  Security 
Act  requires  that  we  publish  a  list  of 
Medicare  issuances  in  the  Federal 
Register  at  least  every  3  months. 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing,  we  are  including  all 
Medicaid  issuances  and  Medicare  and 
Medicaid  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  this  timeframe. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bridget  Wilhite.  (410)  786-5248  (For 
Medicare  instruction  information).  Betty 
Stanton.  (410)  786-3247  (For  Medicaid 
instruction  information).  Sharon 
Hippler,  (410)  786-^633  (For  Food  and 
Drug  Administration-approved 
investigational  device  exemption 
information).  Pamela  Gulliver,  (410) 
786—4659  (For  all  other  information). 
SUPPLEMENTARY  INFORMATION: 

I.  Program  Issuances 

The  Health  Care  Financing 
Administration  (HCFA)  is  responsible 
for  administering  the  Medicare  and 
Medicaid  programs,  which  pay  for 
health  care  and  related  services  for  38 
million  Medicare  beneficiaries  and  36 
million  Medicaid  recipients. 
Administration  of  these  programs 
involves  (1)  providing  information  to 
Medicare  beneficiaries  and  Medicaid 
recipients,  health  care  providers,  and 
the  public,  and  (2)  effective 
communications  with  regional  offices, 
State  governments,  State  Medicaid 
Agencies,  State  Survey  Agencies, 
various  providers  of  health  care,  fiscal 
intermediaries  and  carriers  that  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on 
which  the  programs  are  based,  we  issue 
regulations  under  the  authority  granted 
the  Secretary  under  sections  1102,  1871, 
and  1902  and  related  provisions  of  the 
Social  Security  Act  (the  Act)  and  also 
issue  various  manuals,  memoranda,  and 
statements  necessary  to  administer  the 
programs  efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  in  the  Federal  Register 
at  least  every  3  months  a  list  of  all 
Medicare  manual  instructions, 
interpretive  rules,  and  guidelines  of 
general  applicability  not  issued  as 
regulations.  We  published  our  first 
notice  June  9,  1988  (53  FR  21730). 


Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing  of  operational  and  policy 
statements,  we  are  continuing  our 
practice  of  including  Medicare 
substantive  and  interpretive  regulations 
(proposed  and  final)  published  during 
the  3-month  time  frame. 

II  How  To  Use  the  Addenda 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda, 
substantive  and  interpretive  regulations, 
or  Food  and  Drug  Administration- 
approved  investigational  device 
exemptions  published  during  the 
timeframe  to  determine  whether  any  are 
of  particular  interest.  We  expect  it  to  be 
used  in  concert  with  previously 
published  notices.  Most  notably,  those 
unfamiliar  with  a  description  of  our 
Medicare  manuals  may  wish  to  review 
Table  I  of  our  first  three  notices  (53  FR 
21730,  53  FR  36891.  and  53  FR  50577) 
and  the  notice  published  March  31, 
1993  (58  FR  16837),  and  those  desiring 
information  on  the  Medicare  Coverage 
Issues  Manual  may  wish  to  review  the 
August  21,  1989  publication  (54  FR 
34555). 

To  aid  the  reader,  we  have  organized 
and  divided  this  current  listing  into  five 
addenda.  Addendum  I  lists  the 
publication  dates  of  the  most  recent 
quarterly  listings  of  program  issuances. 

Addendum  II  identifies  previous 
Federal  Register  documents  that 
contain  a  description  of  all  previously 
published  HCFA  Medicare  and 
Medicaid  manuals  and  memoranda. 

Addendum  III  lists  for  each  of  our 
manuals  or  Program  Memoranda,  a 
HCFA  transmittal  number  unique  to  that 
instruction  and  its  subject  matter.  A 
transmittal  may  consist  of  a  single 
instruction  or  many.  Often  it  is 
necessary  to  use  information  in  a 
transmittal  in  conjunction  with 
information  currently  in  the  manuals. 

Addendum  IV  lists  all  substantive  and 
interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Register 
during  the  quarter  covered  by  this 
notice.  For  each  item,  we  list  the  date 
published,  the  Federal  Register  citation, 
the  parts  of  the  Code  of  Federal 
Regulations  (CFR)  that  have  changed  (if 
applicable),  the  agency  file  code 
number,  the  title  of  the  regulation,  the 
ending  date  of  the  comment  period  (if 
applicable),  and  the  effective  date  (if 
applicable). 

On  September  19,  1995,  we  published 
a  final  rule  (60  FR  48417)  establishing 
in  regulations  at  42  CFR  405.201  et  seq. 
that  certain  devices  with  an 
investigational  device  exemption 


approved  by  the  Food  and  Drug 
Administration  and  certain  services 
related  to  those  devices  may  be  covered 
under  Medicare.  It  is  HCFA's  practice  to 
announce  in  this  quarterly  notice  all 
investigational  device  exemption 
categorizations,  using  the 
investigational  device  exemption 
numbers  the  Food  and  Drug 
Administration  assigns.  Addendum  V 
includes  listings  of  the  Food  and  Drug 
Administration-approved 
investigational  device  exemption 
numbers  that  have  been  approved  or 
revised  during  the  quarter  covered  by 
this  notice.  The  listings  are  organized 
according  to  the  categories  to  which  the 
device  numbers  are  assigned  (that  is, 
Category  A  or  Category  B,  and  identified 
by  the  investigational  device  exemption 
number). 

III.  How  To  Obtain  Listed  Material 

A.  Manuals 

An  individual  or  organization 
interested  in  routinely  receiving  any 
manual  and  revisions  to  it  may  purchase 
a  subscription  to  that  manual.  Those 
wishing  to  subscribe  should  contact 
either  the  Government  Printing  Office 
(GPO)  or  the  National  Technical 
Information  Service  (NTIS)  at  the 
following  addresses: 

Superintendent  of  Documents, 
Government  Printing  Office,  ATTN: 
New  Orders,  P.O.  Box  371954, 
Pittsburgh,  PA  15250-7954,  Telephone 
(202)  512-1800.  Fax  number  (202)  512- 
2250  (for  credit  card  orders);  or  National 
Technical  Information  Service, 
Department  of  Commerce.  5825  Port 
Royal  Road,  Springfield,  VA  22161, 
Telephone  (703)  487-4630. 

In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transmittal(s)  they  want. 
GPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  the  publications  they 
sell.  Additionally,  all  manuals  are 
available  at  the  following  Internet 
address:  http/Zwww.hcfa.gov/pubforms/ 
progman.htm. 

B.  Regulations  and  Notices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  subscribe  to  the  Federal 
Register  by  contacting  the  GPO  at  the 
address  given  above.  When  ordering 
individual  copies,  it  is  necessary  to  cite 
either  the  date  of  publication  or  the 
volume  number  and  page  number. 

The  Federal  Register  is  also  available 
on  24x  microfiche  and  as  an  online 
database  through  GPO  Access.  The 
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online  database  is  updated  by  6  a.m. 
each  day  the  Federal  Register  is 
published.  The  database  includes  both 
text  and  graphics  from  Volume  59. 
Number  1  (January  2,  1994)  forward. 
Free  public  access  is  available  on  a 
Wide  Area  Information  Server  (VVAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is 

http://www.access.gpo.gov/su docs/, 

by  using  local  WAIS  client  software,  or 
by  telnet  to  swais.access.gpo.gov.  then 
log  in  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  (202)  512-1661;  type  swais,  then 
log  in  as  guest  (no  password  required). 

C.  Rulings 

We  publish  Rulings  on  an  infrequent 
basis.  Interested  individuals  can  obtain 
copies  from  the  nearest  HCFA  Regional 
Office  or  review  them  at  the  nearest 
regional  depository  library.  We  have,  on 
occasion,  published  Rulings  in  the 
Federal  Register.  In  addition.  Rulings, 
beginning  with  those  released  in  1995, 
are  available  online,  through  the  HCFA 
Home  Page.  The  Internet  address  is 
http://www.hcfa.gov/regs/rulings.htm. 

D.  HCFA 's  Compact  Disk-Read  Only 
Memory  (CD-ROM) 

Our  laws,  regulations,  and  manuals 
are  also  available  on  CD-ROM,  which 
may  be  purchased  from  GPO  or  NTIS  on 
a  subscription  or  single  copy  basis.  The 
Superintendent  of  Documents  list  ID  is 
HCLRM,  and  the  stock  number  is  717- 
139-00000-3.  The  following  material  is 
on  the  CD-ROM  disk: 

•  Titles  XI,  XVIII,  and  XIX  of  the  Act. 

•  HCFA-related  regulations. 

•  HCFA  manuals  and  monthly 
revisions. 

•  HCFA  program  memoranda. 
The  titles  of  the  Compilation  of  the 

Social  Security  Laws  are  current  as  of 
January  1,  1995.  The  remaining  portions 
of  CD-ROM  are  updated  on  a  monthly 
basis. 

Because  of  complaints  about  the 
unreadability  of  the  Appendices 
(Interpretive  Guidelines)  in  the  State 
Operations  Manual  (SOM),  as  of  March 
1995,  we  deleted  these  appendices  from 
CD-ROM.  We  intend  to  re-visit  this 
issue  in  the  near  future,  and,  with  the 
aid  of  newer  technology,  we  may  again 
be  able  to  include  the  appendices  on 
CD-ROM. 


Any  cost  report  forms  incorporated  in 
the  manuals  are  included  on  the  CD- 
ROM  disk  as  LOTUS  files.  LOTUS 
software  is  needed  to  view  the  reports 
once  the  files  have  been  copied  to  a 
personal  computer  disk. 

IV.  How  To  Review  Listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  Federal 
Depository  Library  (FDL).  Under  the 
FDL  program,  government  publications 
are  sent  to  approximately  1400 
designated  libraries  throughout  the 
United  States.  Interested  parties  may 
examine  the  documents  at  any  one  of 
the  FDLs.  Some  may  have  arrangements 
to  transfer  material  to  a  local  library  not 
designated  as  an  FDL.  To  locate  the 
nearest  FDL,  contact  any  library. 

In  addition,  individuals  may  contact 
regional  depository  libraries,  which 
receive  and  retain  at  least  one  copy  of 
most  Federal  government  publications, 
either  in  printed  or  microfilm  form,  for 
use  by  the  general  public.  These 
libraries  provide  reference  serv'ices  and 
interlibrarv  loans:  however,  thev  are  not 
sales  outlets.  Individuals  may  obtain 
information  about  the  location  of  the 
nearest  regional  depositor)-  library  from 
any  library.  Superintendent  of 
Documents  numbers  for  each  HCFA 
publication  are  shown  in  Addendum  III, 
along  with  the  HCFA  publication  and 
transmittal  numbers.  To  help  FDLs 
locate  the  instruction,  use  the 
Superintendent  of  Documents  number, 
plus  the  HCFA  transmittal  number.  For 
example,  to  find  the  Home  Health 
Agency  Manual,  (HCFA  Pub.  11) 
transmittal  entitled  "Billing  for  Durable 
Medical  Equipment.  Orthotic/Prosthetic 
Devices,"  use  the  Superintendent  of 
Documents  No.  HE  22,8/5  and  the 
HCP'A  transmittal  number  284. 

V.  General  Information 

It  is  possible  that  an  interested  party 
may  have  a  specific  information  need 
and  not  be  able  to  determine  from  the 
listed  information  whether  the  issuance 
or  regulation  would  fulfill  that  need. 
Consequentlv.  we  are  providing 
information  contact  persons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  persons.  Copies  can  be 
purchased  or  reviewed  as  noted  above. 

Que.stions  concerning  Medicare  items 
in  Addendum  III  mav  be  addressed  to 
Bridget  Wilhite,  Office  of 
Communications  and  Operations 
Support.  Division  of  Regulations  and 
Issuances,  Health  Care  Financing 


Administration.  Telephone  (410)  786- 
5248. 

Questions  concerning  Medi(.aid  items 
in  Addendum  III  may  be  addressed  to 
Betty  Stanton.  Center  for  Medicaid  State 
Operations.  Polic\  Coordination!  and 
Planning  Group.  Health  Care  Financing 
Administration,  C4-25-02.  7500 
Securitv  Boulevard,  Baltimore,  MD 
21244-1850.  Telephone (410)  786-3247. 

Questions  concerning  Food  and  Drug 
Administration-approved 
inve'^tigational  device  exemptions  may 
be  addressed  to  Sharon  Hippler.  Office 
of  Clinical  Standards  and  Quality. 
Coverage  Analysis  Group.  Health  Care 
Financing  Administration.  C4-1 1-04. 
7500  Security  Boulevard.  Baltimore.  MD 
21244-1850,  Telephone (410)  786-4633 

Questions  concerning  all  other 
information  may  be  addressed  to  Pamela 
Gulliver.  Office  of  Communications  and 
Operations  Support.  Division  of 

Regulations  and  Issuances.  Health  Care 

Financing  Administration.  C5-()9-26. 
7500  Securitv  Boulevard.  Baltimore.  MD 
21244-1850,' Telephone  (410)  786-4659. 

(("atalog  of  Federal  Domestic  Assistance 
Program  No  93  773.  Medicare — Hospital 
Insurance.  Program  No,  93.774.  Medicare— 
Supplementar\  Medical  Insurance  Program, 
and  Program  No  93  714.  Medical  Assistance 
Program ) 

Dated:  Inly  29.  19R8 

Pamela  J.  Gentry, 

Director.  Office  oi Communicntions  and 
Operations  Support 

Addendum  I 

This  addendum  lists  the  publication 
dates  of  the  most  recent  quarterly 
listings  of  program  issuances. 

April  21,  1997  (62  FR  19328) 
May  12.  1997  (62  FR  25957) 
November  3,  1997  (62  FR  59358) 
November  21.  1997  (62  FR  62325) 
June  4,  1998  (63  FR  30499) 

Addendum  II — Description  of  Manuals. 
Memoranda,  and  HCFA  Rulings 

An  extensive  descriptive  listing  of 
Medicare  manuals  and  memoranda  was 
published  on  June  9,  1988.  at  53  FR 
21730  and  supplemented  on  September 
22.  1988.  at  53  FR  36891  and  December 
16.  1988.  at  53  FR  50577.  Also,  a 
complete  description  of  the  Medicare 
Coverage  Issues  Manual  was  published 
on  August  21.  1989.  at  54  FR  34555.  A 
brief  description  of  the  various 
Medicaid  manuals  and  memoranda  that 
we  maintain  was  published  on  October 
16.  1992.  at  57  FR  47468. 
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ADDENDUM  III.— MEDICARE  AND  Medicaid  Manual  Instructions 

October  1997  through  December  1997 


Trans.  No. 


1727 
1728 


1729 


1730 


1581 
1582 
1583 


A-97-15 
A-97-16 

A-97-17 
A-97-18 

A-97-19 
A-97-20 
A-97-21 


Manual/Subject/Publication  No. 


Intermediary  Manual 

Part  3— Claims  Process  (HCFA  Pub.  13-3) 

(Superintendent  of  Documents  No.  HE  22.8/6) 


Billing  for  Durable  Medical  Equipment,  Orthotlc/Prosthetic  Devices  and  Surgical  Dressings. 

Further  Development  is  Not  Necessary. 

Further  Development  is  Required. 

Coordination  With  Providers. 

Returning  Bills  to  Provider. 

Review  of  Hospitals  With  On-Line  Admissions  Query. 

Assessment  of  the  Hospital  Review. 

HCPCS  Codes  for  Diagnostic  Services  and  Medical  Services. 

Pneumococcal  Pneumonia,  Influenza  Virus  and  Hepatitis  B  Vaccines. 

Hospital  Outpatient  Partial  Hospitalization  Services. 

Establishing  Pacemaker  Registry  Records. 

Pacemaker  Related  ICD-9-CM  Procedure  Codes. 


Carriers  Manual 

Part  3— Claims  Process  (HCFA  Pub.  14-3) 

(Superintendent  of  Documents  No.  HE  22.8/7) 


Type  of  Service. 

Screening  Mammography. 

Services  Eligible  for  HPSA  Bonus  Payments. 

Remittance  Messages 

The  earner  Advisory  Committee. 

DMERC  Advisory  Process. 

Data  Analysis. 

Provider  Tracking  System. 

Medical  Review  Program  General  Information. 

Coordination  With  Carrier  Fraud  Unit. 

Taking  Corrective  Actions  on  Identified  Problems. 

Evaluating  Effectiveness  of  Correction  Action. 

Data  Analysis  and  Functions. 

Data  Analysis. 

Medicare  FMR  Status  Report 

Prepayment  Review  of  Selected  Claims. 

Automated  and  Manual  Prepayment  Review. 

Types  of  Prepayment  Review. 

Prepayment  Edits. 

Evaluation  of  Prepayment  Edits. 

Categones  of  Edits 

Developing  Claims  for  Additional  Documentation. 

HCFA  Mandated  Edits. 

Personnel  and  Procedures. 

Levels  of  Manual  Review. 

Postpayment  Review  of  Claims. 

Comprehensive  Medical  Review  Procedures. 

Conducting  Comprehensive  Medical  Review. 

Comprehensive  Medical  Review  Corrective  Actions. 

Overpayment  Assessment  Procedures. 

Denials  Based  on  §  1862(a)(1)(A)  of  the  Act. 

Appeal  of  Denials. 

earner  Medical  Director  and  Carner  Coordination  With  Intermedianes  and  PROs. 


Program  Memorandum 

Intermediaries  (HCFA  Pub.  60A) 

(Superintendent  of  Documents  No.  HE  22.8/6-5) 


New  Reporting  Requirements  for  Ambulance  Services. 

Medicare  Home  Health  Benefit-The  Balanced  Budget  Act  of  1997-Financing  Shift  of  Home  Health  Services  from  Part  A  to  Part 
B. 

Balanced  Budget  Act  of  1997.  PL.  105-33  (H.R.  2015)— Outpatient  Rehabilitation  Services  Payment  Provisions. 

Hospital  Outpatient  Procedures:  Medicare  Changes  for  Radiology  and  Other  Diagnostic  Coding  Due  to  the  1998  HCPCS  Up- 
date; Miscellaneous  Changes. 

Effects  of  Balanced  Budget  Act  On  Provider  Cost  Reporting. 

Rural  Health  Climc/Federally  Qualified  Health  Center  Provisions  Enacted  by  §4205  of  the  Balanced  Budget  Act  of  1997. 

Instructions  Regarding  Requests  for  New  Provider  Exemptions  and  the  Impact  of  the  Balanced  Budget  Act  of  1997  on  Ap- 
proved New  Provider  Exemptions  for  Medicare  Certified  Skilled  Nursing  Facilities. 


Trans.  No. 


B-97-6 
B-97-7 
B-97-8 
B-97-9 
B-97-10 
B-97-1 1 
B-97-12 
B-97-1 3 


97-2 
97-3 


284 


285 


723 


t  A  to  Part 


724 


725 


38 
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ADDENDUM  III. — Medicare  and  Medicaid  Manual  Instructions — Continued 

October  1997  through  December  1997 


Manual/ Subject.' Publication  No 


Program  Memorandum  Carriers 

(HCFA  Pub.  60B) 

(Superintendent  of  Documents  No.  HE  22.8/6-6) 


Furnisfiing  1998  Pricing  Data. 

1998  Annual  Participation  and  Enrollment  Process. 

1998  Fee  Screens  Edit  Package  for  the  Medicare  Physician  Fee  Schedule  Database, 

1998  Participation  Enrollment  Material. 

Conversion  Factors  for  1998  for  Anesthesia  Services. 

Suspension  of  National  Coverage  Policy  on  Electrostimulation  for  Wound  Healing. 

Change  in  the  Reporting  of  Pricing  Localities  for  Clinical  Lab  Services  and  Drugs. 

Implementation  of  the  New  Payment  Limit  for  Ambulance  Services. 


Program  Memorandum  Intermediaries/Carriers 

(HCFA  Pub.  60A/B) 
(Superintendent  of  Documents  No.  HE  22.8/6-5) 


AB-97-19       •      1998  HCFA  Common  Procedure  Coding  System. 

AB-97-20  •  Changes  to  the  Fiscal  Year  1998  Wage  Index  for  Ambulatory  Surgical  Center  Payments  for  Dates  of  Service  on  or  Afer  Octo- 
ber 1,  1997. 

AB-97-21  •  File  Descnptions  and  Instructions  for  Retrieving  the  1998  Physician,  Clinical  Lab.  Durable  Meoicai  EGuip-ient.  Pros-hestics. 
Orthotics  and  Supplies  Fee  Schedule  Payments  Amounts  Through  Network  Data  Mover, 

AB-§7-22       •      Coding  for  Adequacy  of  Hemodialysis  on  Claims  Form. 

AB-97-23        •      Implementation  of  1998  Clinical  Diagnostic  Laboratory  Fee  Schedule  and  Mapping  lor  1998  Laboratory  Coamg  Changes 

AB-97-24        •      Medicare  Coverage  of  Colorectal  Cancer  Screening. 


Program  Memorandum  Medicaid  State  Agencies 

(HCFA  Pub.  17) 
(Superintendent  of  Documents  No.  HE  22.8/6-5) 


Title  XIX  of  the  Social  Security  Act,  Post-Eligibility  Treatment  of  Income 
Title  XIX  of  the  Social  Security  Act,  Payment  of  Medicare  Pan  B  Premiums 


State  Operations  Manual  Provider  Certification 

(HCFA  Pub.  7) 
(Superintendent  of  Documents  No.  HE  22.8/12) 


The  Quality  of  Survey  and  Certification  Activity 

The  State  Agency  Quality  Improvement  Program, 

SAQIP  Guiding  Principles. 

SAQIP  Terminology. 

Continuous  Quality  Improvement  Plan. 

Components  of  an  Individual  Quality  Improvement  Plan, 

Minimum  Data  Set  System. 


Hospital  Manual 

(HCFA  Pub.  10) 

(Superintendent  of  Documents  No.  HE  22.8/2) 


Consistency  in  Entering  Other  Insurer  Name  on  Bill. 

Verification  of  MSP  On-Line  Data  and  Use  of  Admissions  Questions 

Admission  Questions  to  Ask  Medicare  Beneficiaries. 

Documentation  to  Support  Admission  Process, 

Reviewing  Hospital  Files. 

Selection  of  Bill  Sample. 

Review  of  Hospitals  With  On-Line  Admissions. 

Reporting  Outpatient  Services  Using  HCFA  Common  Procedure  Coding  System. 

Pneumococcal  Pneumonia.  Influenza  virus,  and  Hepatitits  B  Vaccines 

HCPCS  Codes  for  Diagnostic  Services  and  Medical  Services. 

Billing  for  Hospital  Outpatient  Partial  Hospitalization  Services. 

Pacemaker  Regislry. 


Christian  Science  Sanatorium 

Hospital  Manual  Supplement 

(HCFA  Pub.  32) 

(Superintendent  of  Documents  No.  HE  22.8/2) 


Pneumococcal  Pneumonia,  Influenza  Virus,  and  Hepatitis  B  Vaccines. 
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ADDENDUM  III. — MEDICARE  AND  Medicaid  Manual  Instructions — Continued 

October  1997  ttirough  December  1997 

Trans.  No. 


Manual/Subject/Publication  No. 


Home  Heattti  Agency  Manual 

(HCFAPub.  11) 

(Superintendent  of  Documents  No.  HE  22.W5) 


284 
285 


Billing  for  Durable  Medtcal  Equipment,  and  Orthotic/Prosthetic  Devices. 

Billing  for  Pneumococcai  Pneumonia,  Influenza  Virus,  and  Hepatitis  B  Vaccines. 


SkHted  Nursing  Facility  Manual 

(HCFA  Pub.  12) 

(Superintendent  ef  Documents  No.  HE  22.8/^ 


351 


Special  Billing  Instructions  for  Pneumococcal  Pneumoma,  Influenza  Virus,  and  Hepatitis  B  Vaccines. 


Renal  Dialysis  FacHity  Manual 

(Non-Mospital  Oper^e^ 

(HCFA  Pub.  29) 

(Superintendent  of  Documents  No.  HE  8/13) 


82 


51 


97-11 
97-12 
97-13 
97-14 


10/01  97 


10/01  97 


1 0/06/97 


•      Pneumococcal  Pneumonia,  and  Influenza  Virus  Vaccines. 


End  Stage  Renal  Dialysis 

Network  Organizations  Manual 

(HCFA  Pub.  81) 

(Superintendent  of  Documents  No.  HE  8/13) 


Patient  Grievances. 

Introduction. 

Provision  ol  Educational  Information. 

Provision  of  Technical  Assistance. 


Medicare  Hospice  Manual 

(HCFA  Pub.  21) 

(Superintendent  of  Documents  No.  HE  8/18) 


Special  Billing  Instructions  for  Pneumococcal  P.ieumonia,  Influenza  Virus,  and  Hepatitis  B  Vaccines. 


Provider  Reimbursement  Manual — Part  II 

Provider  Cost  Reporting  Forms  and  Instructions 

(HCFA  Pub.  15-li-AI) 

(Superintendent  of  Documents  No.  HE  22.8/4) 


Skilled  Nursing  Facility  Complex  Cost  Report  Form  HCFA-2540-96. 


Medicare/Medicaid 

Sanction — Reinstatement  Report 

(HCFA  Pub.  69) 


Cumulative  Report  of  Physicians/Practitioners,  Providers  and/or  Other  Health  Care  Suppliers  Exduded/Reinstated-^uly  1997. 
Report  of  Physicians/ Practitioners,  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— September  1997. 
Report  of  Physicians.  Practitioners.  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated — October  1997. 
Report  of  Pnysicians  Practitioners,  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— November  1997. 


ADDENDUM  IV— Regulation  Documents  Published  in  the  Federal  Register 


Publication 
date 


FR  Vol.  62  page 


CFR  part(s) 


File  code' 


51536-51550 


51551-51552 


52034 


BPD-895-FNC 


BPD-896PN 


410,  412 


BPD-87&-CN 


Regulation  title 


Medicare  Program;  Schedules  of  Lim- 
its and  Prospectively  Determined 
Payment  Rates  for  Skilled  Nursing 
Facility  Inpatient  Routine  Service 
Costs. 

Medicare  Program;  Adjustments  to 
Cost  Limits  for  Skilled  Nursing  Fa- 
cility Inpatient  Routine  Service 
Costs. 

Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective  Pay- 
ment Systems  and  Fiscal  Year 
1998  Rates;  CORRECTION. 


End  of 

comment 

period 


12/01/97 


12/01/97 


Effective 
date 


10/01/97 


10/01/97 


10/01/97 


r 
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Addendum  IV — 

Regulation  Documents  Published  in  the  Federal  Register — Continued 

Publication 
date 

FR  Vol.  62  page 

CFR  par1(s) 

File  code" 

Regulation  titie 

1       End  of 
comment 
period 

Effective 
aate 

10/06/97   

10/15/97   

10/28/97   

10/29/97  

10/31/97  

10/31/97  

52034  

53571-53572  

55773-55774  

56106-56111   

59048-59260  

59261-59266  

59267-59269  

59358-59365  

59366-59368  

59365-59366  

59715-59720  

59818-59820  

62325-62332  

63669-63674  

63953-63954  

66726-66763  

66932-66966  

418  

BPD-820-CN   

MB-113-F   

Medicare    Program,    Hospice    Wage 

Index;  CORRECTION. 
Medicaid  Program;  Limitation  on  Pro- 
vider-Related Donations  ana  Health 
Care-Related    Taxes,    Revision    o' 
Waiver   Criteria   for   Tax    Programs 
Based     Exclusively     on     Regional 
Variations;  CORRECTION 
Medicare   Program;   f/eetings  of  the 
Negotiated  Rulemaking  Committee 
on  the  Provider-sponsored  Organi- 
zation Solvency  Standards 

Medicare  Program;  Changes  in  Pro- 
vider Agreement  Regulations  Relat- 
ed   to    Federal    Employees    Health 
Benefits. 

Medicare  Program,  Revisions  to  Pay- 
ment  Policies   and  Adjustmenis  to 
the  Relative  Value  Units  Under  the 
Physician     Fee     Schedule,     Other 
Part  B  Payment  Poliaes.  and  Es- 
tablishment of  the  Clinical  Psychol- 
ogist   Fee    Schedule   for   Calendar 
Year  1998. 

Medicare     Program;     Physician     Fee 
Schedule    Conversion     Factor    for 
Calendar  Year  1998  and  Sustain- 
able Grov^h  Rate  for  Fiscal  Year 
1998. 

Medicare   Program,    Delay   m    imple- 
menting   the    Adjustments    to    the 
Practice    Expense    Relative    Value 
Units    Under    the    Physician    Fee 
Schedule  for  Calendar  Year  1998 

Medicare    and    Medicaid    Programs; 
Quarterly      Listing      of      Program 
Issuances — First  Quarter 

Medicare   Program;   Part  A   Premium 
for    1998   for  the   Uninsured    Agec 
and  for  Certain  Disabled  Individuals 
Who   Have   Exhausted  Other   Enti- 
tlement 

Medicare  Program,  moatient  Hospital 
Deductible   ana   Hospital    anc    Ex- 
tended Care  Services  Coinsurance 
Amounts  for  1998 

Medicare  Program,  Monthly  Actuar-al 
Rates  and  Monthly  Supplementary 
Mecical    Insurance    Premium    Rate 
Beginning  January  1,  1998 

Medicare     Program;     Home     Health 
Agency       Physician       Certification 
Regulations 

Meoicare    and    Medicaid    Programs; 
Quarterly      Listing      of      Program 
Issuances— Second  Quarter  1997 

Meaicare-t-Choice  Program   Collection 
of     User     Fees     From     Meccare 
Choice     Plans     ana     Risk-Shanng 
Contractors. 

Medicare     Program;     Decemoer     15, 
1997,    Meeting    of    the    Practicing 
Phyisicans  Advisory  Council 

Medicare    and    Medicaid    Programs, 
Hospital  Conditions  of  Participation. 
Provider  Agreements  anc  Suopher 
Approval. 

Interim  Rules  for  Mental  Health  Pan'v 

10  0197 

09  13  93 

10  28  97 

1 1  2897 
01  01  98 

1001  97 
01  01  98 

01 '01  98 

01  01  98 
01  01  98 

12  05  97 

01  01  98 

12  19  97 
010198 

433  

12'30.'97 
12  30'97 

01  05 '98 

02  02  98 

02  1  7  98 

03  23  98 

HCFA-1007-N  

BPD-748-F  

'  BPD-884-FC  

BPD-893-FN  

BPD-901-NC   

BPO-150-N 

489  

400,  405,  410, 
411,  414. 

10/31/97   

414  

11/03/97   

11/03/97   

OACT-056-N   

OACT-057-N   

OACT-055-N   

BPD-875-NC   

BPO-151-N  

HCFA-1911-IFC 

HCFA-1024-N  ' 

HCFA-3745-P  

HCFA-2891-IFC      ' 

11/03/97   

11/04/97   

11/05/97   

11/21/97   

424  

12/02/97   

417   

12/03/97   

12/19/97  

12/22/97   

416.  482,  485,  489 
146 
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Addendum  IV— Regulation  Documents  Published  in  the  Federal  Register— Continued 


PuDlication     1     PR  Vol.  62  page            CFR  Dari(s)                  File  code* 

UatC 

Regulation  title 

End  of 

comment 

period 

Effective 
date 

12.23,97   

1229/97  

67174-67213     ... 

67688-67689  

67689-67690  

483  

144.  146  

HCFA-2180-F  

HCFA-2017-N  

HCFA-2018-N  

HCFA-1034-N  

Medicare  and  Medicaid  Programs; 
Resident  Assessment  in  Long 
Term  Care  Facilities. 

Application  of  HIPAA  Group  Market 
Portability  Rules  to  Health  Flexible 
Spending  Arrangements. 

Application  of  HIPAA  Group  Market 
Rules  to  Individuals  Who  Were  De- 
nied Coverage  Due  to  a  Health 
Status-Related  Factor. 

Medicare  Program;  Request  for 
Nominations  for  Members  for  the 
Practicing  Physiaans  Advisory 
Council. 

03/23/98 
06/22/98 

12/29/97 

12/29/97  

144,  146  

12,'29/97 

12/30/97 

67881-67882  

Categorization  of  Food  and  Drug 
Administration- Approved 
Investigational  Device  Exemptions 

L'nder  the  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  360c),  devices  fall  into 
one  of  three  classes.  Also,  under  the 
new  categorization  process  to  assist 
HCFA,  the  Food  and  Drug 
Administration  assigns  each  device  with 
a  Food  and  Drug  Administration- 
approved  investigational  device 
exemption  to  one  of  two  categories.  To 
obtain  more  information  about  the 
classes  or  categories,  please  refer  to  the 
Federal  Register  notice  published  on 
.■\pril  21,  1997  (62  FR  19328). 

The  following  information  presents 
the  device  number,  category  (in  this 
c:ase.  A),  and  criterion  f:ode. 


0970014 

A  2 

G970171 

Al 

G970248 

A2 

G970278 

A  2 

G97U281 

A  2 

The  following  information  presents 
the  device  number,  category  (in  this 
case,  B).  and  criterion  code. 
G970087     B2 


•6, 


G970130 

82 

G97014fi 

83 

G9701fiO 

Bl 

G970168 

Bl 

G970182 

84 

G970186 

84 

G970197 

82 

0970204 

Bl 

0970207 

B3 

G970208 

B3 

0970209 

B4 

G970211 

81 

G970213 

B3 

G970214 

84 

G970216 

Bl 

O97021H 

B3 

0970221 

Bl 

0970223 

84 

O97022.T 

B3 

G970227 

B4 

0970229 

81 

0970231 

81 

0970235 

81 

0970236 

84 

0970238 

Bl 

G970239 

Bl 

G970240 

Bl 

G970241 

83 

G970245 

81 

0970250 

81 

0970253 

81 

0970254 

B4 

0970255 

B4 

0970256 

Bl 

0970257 

83 

0970258 

84 

0970259 

84 

0970260 

82 

0970261 

82 

0970264 

81 

0970267 

83 

0970268 

84 

0970271 

B4 

0970272 

84 

0970274 

B2 

0970276 

Bl 

0970280 

83 

0970282 

B3 

O97028B 

84 

0970289 

82 

0970290 

84 

0970291 

84 

|FR  Doc.  98-21424  Filed  8-10-98;  8:45am| 
BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute  Proposed  Collection; 
Comment  Request  Jackson  Heart 
Study  Participant  Recruitment  Survey 

Summary:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 


the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Heart,  Lung,  and  Blood 
Institute  (NHLBI),  the  National 
Institutes  of  Health  (NIH)  will  publish 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection:  Title:  Jackson 
Heart  Study  Participant  Recruitment 
Survey.  Type  of  Information  Collection 
Bequest:  NEW.  Need  and  Use  of 
Information  Collection:  This  survey  will 
be  used  as  a  planning  tool  for  the 
upcoming  NHLBI-sponsored  Jackson 
Heart  Study.  Participation  and  retention 
of  African-Americans  in  observational 
epidemiological  studies  has  been  much 
lower  than  for  white  populations. 
Experience  with  recruitment  and 
retention  of  African-Americans  in 
Jackson,  Mississippi,  is  derived  from  the 
ongoing  ARIC  (Atherosclerosis  Risk  In 
Communities)  study.  Initial  response 
was  very  low,  with  a  47  percent 
enrollment  rate,  and  a  70  percent 
retention  rate.  The  purpose  of  the 
proposed  survey  in  this  announcement, 
is  to  examine  facilitators  and  barriers  to 
long-term  participation  in  observational 
studies  by  African-Americans.  The 
findings  will  be  incorporated  with  the 
input  of  the  African-American 
community,  into  the  recruitment  and 
retention  plan  of  the  Jackson  Heart 
Study.  Frequency  of  Response:  One- 
Time.  Affected  Public:  Individuals  or 
households.  Type  of  Respondents: 
Adults  ages  35-84. 

The  annual  reporting  burden  is  as 
follows:  Estimated  Number  of 
Respondents:  580;  Estimated  Number  of 
Respondents  per  Respondent:  1; 
Average  Burden  Hours  Per  Response: 
.4207;  and  Estimated  Total  Annual 
Burden  Hours  Requested:  244.  The 
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annualized  cost  to  respondents  is 
estimated  at:  $2,440,  assuming 


respondents  time  at  the  rate  of  $10  per 
hour.  There  are  no  Capital  Costs  to 


report.  There  are  no  Operating  or 
Maintenance  Costs  to  report. 


Estimate  of  Hour  Burden 

Type  of  response 

■ 

Number  of 
respondents 

Frequency  of 
response 

Average  time 
per  response 

Annual  hour 
txjrden 

Short  Version  

120 
50 
50 

300 
60 

•  ■• 

.0334 
.3006 
.3006 
.4008 
1.5000 

4.00 

15.03 

1503 

120.24 

90.00 

ARIC  Participants  

ARIC  Drop  Outs   

Jackson  Community  

In-Depth  Interview  

Total  

580 



244.30 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  of 
other  forms  of  information  technology. 

For  Further  Information:  To  request 
more  information  on  the  proposed 
project  or  to  obtain  a  copy  of  the  data 
collection  plans  and  instruments, 
contact  Dr.  Charles  R.  MacKay,  NIH 
Project  Clearance  Officer,  6701 
Rockledge  Drive.  MSC  7730.  Rockville, 
MD  20892-7730.  or  call  non-toll-firee 
number  (301)  435-0978  or  E-mail  your 
request,  including  your  address  to: 
MacKayC6odrockmlu}d.nih.gov 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  befcne  October  13, 1998. 

Dated:  July  31, 19M. 
Donald  P.  OuvtaiBnnii, 

Executive  Officer,  National  Heart,  Lung,  and 

Blood  Institute. 

iFR  Doc.  9S-21511  Filed  8-10-98;  8:45  am) 

i  CODE  414«-M-II 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
apphctions,  the  disclosure  of  which 
would  constitute  a  clearly  unwarnmted 
invasion  of  p>ersonaI  privacy. 

Name  of  Committee:  National  Eye 
Institute  Special  Emphasis  Panel. 

Date:  August  25,  1998. 

Time:  8:30  AM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applicaticHis. 

Place:  6120  Executive  Blvd.  Suite  350, 
Rockville,  MD  20892. 

Contact  Person:  Andrew  P.  Mariani, 
Chief,  Scientific  Review  Branch  6120 
Executive  Blvd,  Suite  350. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  institutes  <rf  Health,  HHS) 

Dated:  August  5. 1998. 
LaVenn  Y.  Striagfieid. 
Committee  Management  Officer,  NIH. 
IFR  Doc  98-21515  Filed  8-10-98;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  for  Human 
Genome  Research. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  v«th 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussicxis  could  disclose  confidential 
trade  secrets  or  commerdal  property 
such  as  patentable  material,  and 
personal  informaticm  ctmccming 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosiire  of  virhich  woukd 
constitute  a  clearly  unwarranted 
invasion  of  piersonel  {Hivacy. 

Name  of  Committee:  National 
Advisory  Coimdl  fcM-  Human  Genome 
Research. 

Dote:  September  14-15. 1998. 

Open:  September  14,  1998,  8:30  AM 
to  12:00  PM. 

Agenda:  Tliis  meeting  will  be  open  to 
the  public  on  Monday,  September  14, 
8:30  a.m.  to  approximately  12:00  pm  to 
discuss  administrative  details  or  other 
issues  relating  to  committee  activities. 

Place:  Natcher  Conference  Cmter. 
Building  49.  ConfareBGe  Rooms  El  k  E2. 
National  Institutes  of  He&lth.  Betbesda, 
MD  20692. 
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Closed:  September  14,  1998,  1:00  PM 
to  Recess. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Natcher  Conference  Center. 
Building  49,  Conference  Rooms  El  &  E2, 
National  Institutes  of  Health,  Bethesda, 
MD  20892. 

Closed:  September  15,  1998,  8:30  AM 
to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Natcher  Conference  Center, 
Building  49,  Conference  Rooms  El  &  E2, 
National  Institutes  of  Health,  Bethesda, 
MD  20892. 

Contact  Person:  Jane  E.  Ades, 
Committee  Management  Specialist, 
National  Human  Genome  Research 
Institute,  National  Institutes  of  Health, 
31  Center  Drive,  Building  31,  Room 
4B09,  Bethesda,  MD  20892,  301  594- 
0654. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  August  5, 1998. 
LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  MIH. 

jFR  Doc.  98-21512  Filed  8-10-98;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting 

'Pursuant  to  section  10(a)  of  the 
Federal  Advisor^'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the  AIDS 
Research  Advisory-  Committee,  NIAID. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  AIDS  Research 
Advisory  Committee,  NIAID. 

Dafe;  September  25,  1998. 

Time:  8:30  AM  to  adjournment. 

Agenda:  The  Committee  will  provide 
advice  on  scientific  priorities,  policy, 
and  program  balance  at  the  Division 
level;  review  the  progress  and 
productivity  of  ongoing  efforts,  and 
identify  critical  gaps  and  obstacles  to 
progress. 

Place:  Natcher  Building,  45  Center 
Drive,  Conference  Rooms  E1/E2, 
Bethesda.  MD  20892. 

Contact  Person:  Rona  L.  Siskind, 
Executive  Secretary.  AIDS  Research 


Advisory  Committee,  Division  of  AIDS, 
NIAID/NIH,  Solar  Building,  Room  2A17, 
6003  Executive  Boulevard,  Bethesda, 
MD  20892-7601.  301-435-3732. 
rsl70u@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy.  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  July  31,  1998. 
LaVeme  Y.  Stringfield. 

Committee  Management  Officer.  iWIH. 

|FR  Doc.  98-21516  Filed  8-10-98;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4}  and  552b{c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  of  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Clinical  Sciences 
Special  Emphasis  Panel. 

Date:  August  20,  1998. 

Time:  12:00  PM  to  1:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Larry  Pinkus.  PHD, 
Scientific  Review  Administrator,  Center 
for  Scientific  Review.  National  Institutes 
of  Health,  6701  Rockledge  Drive,  Room 
4132,  MSC  7802.  Bethesda.  MD  20892, 
(301) 435-1214. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Clinical  Sciences 
Special  Emphasis  Panel. 

Da(e.- August  21,  1998. 

Time:  12:00  PM  to  1:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 


Contact  Person:  Larry  Pinkus.  PHD, 
Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes 
of  Health,  6701  Rockledge  Drive.  Room 
4132,  MSC  7802,  Bethesda,  MD  20892. 
(301)  435-1214. 

This  notice  is  being  published  less 
ihan  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research.  93.333, 
93.337,  93.393-93.396;  93.837-93.844, 
93.846-93.878,  93.892.  93.893,  National 
Institutes  of  Health,  HHS) 
Dated;  August  5.  1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-21513  Filed  8-10-98;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6},  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Clinical  Sciences 
Special  Emphasis  Panel. 

Date;  August  13,  1998. 

Time:  4:30  PM  to  5:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Priscilla  Chen,  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4104. 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
1787. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Microbiological  and 
Immunological  Sciences  Special  Emphasis 
Panel. 

Date,  .\ugust  18,  1998. 
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Time:  10:00  AM  to  11:30  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

nace:  NIH,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Confeience  Call). 

Contact  Person:  William  C  Branche.  PHD, 
Scientific  Review  Administrate,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Ehive,  Room  4182, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1148. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Afcmie  t^  Committee:  Microbiological  and 
Immunological  Sciences  Special  Emphasis 
Panel. 

Oite:  August  19. 1998. 

Time:  2:00  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892.  (Telapbone  Cmference  Call). 

Contain  Person:  William  C  Branche,  PHD. 
Scientific  Review  Admiaistrstcr,  Center  far 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4182. 
MSC  7808.  Bethesda.  MD  20892.  (301)  435- 
1148. 

This  notice  is  being  published  lass  than  15 
day*  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  mad 
funding  cycle. 

Name  cfCtaminee:  Microbiologica]  and 
Immunological  Sdeaces  Special  Emphasis 
Panel. 

Ortr:  August  27. 1988. 

Time:  10:00  AM  to  11:30  AM. 

ilfsnrfa:  To  review  and  evahiate  grant 

Place:  NIH.  Rockledge  2.  Be&esda.  MD 
20892.  (TalepiMM  ConisreBGe  Call). 

Csntoct  Aersen:  Wittiam  C  Biuk^.  PHD. 
Sdentific  Review  Aciministrator.  Cmter  for 
Scientific  Review.  National  institutes  of 
Hechh.  6701  RocUedfe  Drive.  Room  4182. 
MSC  7800.  BeAesda.  hB>  20002.  (301)  435- 
1148. 

fCatidague  of  Federal  Danestic  Aasistaace 
Propam  Noe.  03.333.  Oinical  Reseereh. 
93.333.  93.337.  03.3K-93.390. 93.837- 
93.844, 93.040-03.878.  93.0%.  K.003: 
93.300,  Comparative  Medicine.  93.306. 
Natioul  iBstitntes  of  HecHh.  HHS) 
Dated:  Au^st  5. 1998. 

Committee  MaMogemeut  Office,  NIH. 

[FR  Doc.  98-21514  Filed  8-10-90;  8:45  am) 


DEPARTMENT  OF  HOUSMG  MID 


[Docfcil  Ite.  FW  416a  W  07] 

Notice  ol  Propoootf  IntofnMlfon 
Coitection:  CoiMnont  Rwiuoot 

AOBICY:  Office  (AiJtM  Assistant 
Secretary  for  PuMic  aad  Indian 
Housing,  HUD. 
ACTION:  Notice. 


summary:  The  proposed  information 
coUection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (C^fB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date;  October  13, 
1998. 

ADDHESSES:  Interested  persons  are 
invited  to  sulMnit  cranments  regarding 
this  proposal.  Comments  should  refer  to 
the  prc^xtsal  by  name  and/cH-  OMB 
Control  Numbm'  and  should  be  sent  to: 
Mildred  M.  Hamman.  Reports  Liaison 
Officer.  Department  of  Hounng  and 
Urban  Development.  451  7th  Street,  SW, 
Room  4238,  Washington,  DC  20410. 
rem  FUfTTMBI  MFOMMTKM  CONTACT: 
Mildred  M.  HaimBUi.  (202)  708-3642. 
extension  4128,  for  cofnes  of  othn 
available  documents.  (This  is  not  i  toil- 
free  numbeH. 

DepaitHOBt  is  submitting  the  proposed 
informatitm  coUectioai  to  UkB  ha 
review,  as  required  hy  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35.  as  araended). 

This  Notice  is  sobcitiBg  ccHnments 
from  raembara  of  the  pi^iUc  and  afiected 
agencies  eoacenuBg  tbe  propoaed 
coUection  of  infematioB  to:  (1)  Evaluate 
wdMther  the  propaaad  collection  of 
iniormatioa  is  nwcettary  for  the  proper 
performance  of  tlw  functiens  of  the 
agency,  including  whedwr  tiie 
inforaiatian  will  have  practical  utifity; 
(2)  Evaluate  the  accuracy  of  the  i^ency's 
eatJHMte  (rftbe  bwrden  rfthe  proposed 
coUection  of  infbnnation;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
infonnatioB  to  bo  coUected;  and  (4) 
Kfiniiniae  tbe  bwden  ot\h»  collection  of 
informatioB  on  tkoae  wbo  are  to 
reqMBd;  indudinf  throng  the  use  of 
apprapriate  autaaMtad  coUaction 
technifflMS  or  otter  famis  of  infomation 
technology,  e.g..  poBtittii^  electronic 
sufamissim  of  responses. 

This  Notice  also  lists  the  following 
infonnatiaa: 

Tith  <4 Proposal:  Calculation  of 
Opwating  Pewentage  for  a  Retpiested 
Budget  Year  (RPY)  PHA/IHA-Owned 
Rental  Housing  Pfaformance  Funding 
SystoB  (PFS). 

Oha  Control  Number:  2577-0066. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
collection  of  information  is  necessary  to 
enstire  that  Public  Housing  Agencies 
(PHAs)  determine  an  appropriate  and 
justifiable  occupancy  percentage  for 
RBY  in  a  uniform  manner  when 
calculating  operating  subsidy  eligibility 
under  the  PFS. 


Agency  form  numbers,  if  applicable: 
HUD-52728. 

Members  of  affected  public:  All  PHAs 
requesting  operating  subsidy  under  the 
provisions  of  the  PFS. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  3.100  PHAs 
(respondents),  one  Calcidation  of 
Occupancy  Percentage  Un  a  Requested 
Budget  Year  (RBY)  per  PHA.  two  hours 
per  respmise.  6.200  hours  includes 
preparation  of  the  response  (3.100 
hours)  and  recordkeeping  burden  (3.100 
hours). 

Status  of  the  proposed  information 
collection:  Extension. 


,   The  Paperwork  Reductioo  Act 
of  1995.  44  U.S.C  Chapter  35.  as  asoended 
Dated:  August  5,  1908. 


Genera/  Deputy  Atsittant  Secretary  for  Public 
and  Indian  Housing. 

(FR  Doc  08-21390  Filed  8-10-98:  8:45  am) 


D^AITTMBIT  OF  THE  MTEMOfl 


Act 

AfOmCT:  Fish  and  WildUfe  Service, 
Interior. 

ACTKM:  Notice  of  intent  for  information 
collection. 

■MMAMV:  In  cooiptianca  with  the 
Faperwort  KadvctiflB  Act  of  1995.  the 
Fiak  and  Wildtili  Service  QMreutafter 
"we")  is  awKWAcing  its  imantien  to 
reqiMst  appreyal  for  the  coHoctien  of 
informatioa  for  the  eetahliihwMt  of  a 
r^ulatory  strMogy  to  reduce 
overabundant  Kfid-continant  light  goose 
populations. 

BATES:  Comments  on  the  pwyoaed 
informaticn  collection  must  be  received 
by  October  13, 1996.  to  be  aaaured  of 
cmsideration. 


Comments  should  be 
mailed  to  Chief.  Office  at  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service.  Department  of  Interior,  ms 
634— ARLSQ,  1849  C  Street  NW.. 
Washington.  DC  20240.  The  public  may 
inspect  comments  during  normal 
business  hours  in  room  634 — Ariington 
Square  Building.  4401  N.  Fairfax  Drive, 
Arlington,  Vii]ginia. 
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FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
Rebecca  A.  Mullin  at  (703)  358-2287,  or 
electronically  to  rmullinefws.gov. 

SUPPtaiENTARY  INFORMATION:  The 

collection  of  information  described  will 
be  submitted  to  OMB  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
We  will  not  conduct  or  sponsor  any 
information  collection  until  approved 
by  OMB  and  a  final  regulation  is 
published,  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number.  The  proposed 
information  collection  will  be  used  to 
administer  a  program  to  reduce  Mid- 
continent  light  goose  populations. 
SpeciBcally,  the  information  will 
facilitate  our  assessment  of  impacts 
alternative  regulatory  strategies  may 
have  on  Mid-continent  light  goose  and 
other  migratory  bird  populations. 

We  have  calculated  burden  estimates, 
where  appropriate,  to  reflect  current 
reporting  levels  or  adjustments.  We  will 
request  a  3-year  term  of  approval  for  this 
information  collection  activity. 

Comments  are  invited  from  you  on: 

(1)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  burden,  including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate, 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
collection  technology.  Comments  and 
suggestions  on  the  requirement  should 
be  sent  directly  to  the  Information 
Collection  Clearance  Officer,  U.S.  Fish 
and  Wildlife  Service,  ms  224— ARLSQ, 
1849  C  Street  NW.,  Washington,  DC 
20204  or  electronically  to 
mullinR@fws.gov. 

This  notice  provides  the  public  with 
60  days  in  which  to  comment  on  the 
following  information  collection 
activity: 

Title:  Regulatory  Strategy  for  control 
of  Mid-continent  light  geese. 

Summary:  The  information  collected 
will  be  required  to  authorize  State 
wildlife  management  agencies 
responsible  for  migratory  bird 
management  to  take  Mid-continent  light 


geese  within  the  conditions  that  we 
provide.  The  proposed  information 
collection  will  be  used  to  administer  a 
program  to  reduce  Mid-continent  light 
goose  populations.  Specifically,  the 
information  will  facilitate  our 
assessment  of  impacts  alternative 
regulatory  strategies  may  have  on  Mid- 
continent  light  goose  and  other 
migratory  bird  populations. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once 
annually. 

Description  of  Respondents:  State 
governments. 

Total  Annual  Responses:  13. 

Total  Annual  Burden  Hours:  390. 

Dated:  August  5,  1998. 
Daniel  M.  Ashe, 

Assistant  Director  for  Refuges  and  Wildlife. 
(FR  Doc.  98-21436  Filed  8-10-98;  8:45  ami 

BiLUNG  CODE  431<M»-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Task  Force 
Meeting 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Aquatic  Nuisance 
Species  Task  Force's  Recreational 
Activities  Committee.  The  meeting  is 
o[>en  to  the  public.  Meeting  topics  are 
identified  in  the  SUPPLBMENTARY 
INFORMATION. 

DATES:  The  Recreational  Activities 
Committee  will  meet  from  1:00  p.m.  to 
5:00  p.m.  on  Tuesday,  August  18,  1998, 
and  8:15  a.m.  to  4:30  p.m.  on 
Wednesday.  August  19, 1998. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Whipple  Federal  Building,  1  Federal 
Drive,  Room  600,  Ft.  Snelling, 
Minnesota. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Carter,  Chair,  Recreational 
Activities  Committee  at  404-679-7108, 
or  Bob  Peoples,  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force  at 
703-358-2025. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act,  this  notice 
announces  a  public  meeting  of  the 
Recreation  Activities  Committee  of  the 
Aquatic  Nuisance  Species  Task  Force. 
The  Task  Force  was  established  by  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990. 

Topics  to  be  covered  during  the 
meeting  include  brief  overviews  of  the 


nonindigenous  species  interests  and 
activities  of  Committee  members, 
review  of  concerns  and  issues  about  the 
draft  recreational  activities  guidelines 
raised  by  Task  Force  review, 
development  of  a  strategy  for 
disseminating  the  guidelines  when 
approved,  development  of  a  proposal  for 
implementing  the  education/outreach 
strategy,  and  addressing  the  exotic  bait 
issue. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Chair.  Recreational 
Activities  Committee.  U.S.  Fish  and 
Wildlife  Service,  Region  4,  1875 
Century  Boulevard,  Atlanta,  Georgia 
30345,  and  Executive  Secretary,  Aquatic 
Nuisance  Species  Task  Force,  Suite  851. 
4401  North  Fairfax  Drive.  Arlington. 
Virginia  22203-1622.  They  will  be 
available  for  public  inspection  at  these 
locations  during  regular  business  hours. 
Monday  through  Friday,  within  30  days 
following  the  meeting. 

Dated:  August  6,  1998. 
Hannibal  Bolton, 

Acting  Co-Chair.  Aquatic  Nuisance  Species 
Task  Force,  Acting  Assistant  Director — 
Fisheries. 

(FR  Doc.  98-21535  Filed  8-10-98;  8:45  am] 
SILUNa  CODE  4310-SS-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-962-1410-00-P;  AA-6678-A] 

Notice  for  Publication;  Alaska  Native 
Claims  Selection 

In  accordance  with  E)epartmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971,  43 
U.S.C.  1601, 1613(a),  will  be  issued  to 
Levelock  Natives.  Limited  for  174.58 
acres.  The  land  involved  is  in  the 
vicinity  of  Levelock,  Alaska,  and  is 
described  as  Tract  B.  U.S.  Survey  No. 
4877,  Alaska,  located  within  T.  12  S.,  R. 
45  W.,  Seweird  Meridian. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Bristol  Bay 
Times.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  September  10,  1998,  to 
file  an  appeaL  However,  parties 
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receiving  service  by  certified  mail  shall 

have  30  days  from  the  date  of  receipt  to 

file  an  appeal.  Appeals  must  be  filed  in 

the  Bureau  of  Land  Management  at  the 

address  identified  above,  where  the 

requirements  for  filing  an  appeal  may  be 

obtained.  Parties  who  do  not  file  an 

appeal  in  accordance  with  the 

requirements  of  43  CFR  Part  4,  Subpart 

E,  shall  be  deemed  to  have  waived  their 

rights. 

Katherine  L.  Flippen. 

Land  Lciw  Examiner.  AXCSA  Team.  Branch 

of  962  Adjudication. 

IFR  Doc.  98-21432  Filed  8-10-98;  8:45  am) 

BILLING  CODE  4310-OA-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[N  V-055-98-71 22-00-8829] 

Nevada  Temporary  Closure  of  Certain 
Public  Lands  Managed  by  the  Bureau 
of  Land  Management,  Las  Vegas  Field 
Office 

AGENCY:  Bureau  of  Land  Management, 
Department  of  Interior. 
ACTION:  Temporary  Closure  of  Selected 
Public  Lands  in  Clark  Countv.  Nevada, 
during  the  Operation  of  the  i998  SCORE 
INTERNATIONAL  "LAS  VEGAS 
PRIMM  300"  Desert  Race. 

SUMMARY:  The  Field  Office  Manager  of 
the  Las  Vegas  Field  Office  announces 
the  temporary  closure  of  selected  public 
lands  under  its  administration. 

This  action  is  being  taken  to  help 
ensure  public  safety,  prevent 
unnecessary  environmental  degradation 
during  the  official  permitted  running  of 
the  1998  SCORE  INTERNATIONAL 
"LAS  VEGAS  PRIMM  300"  Desert  Race 
and  to  comply  with  provisions  of  the 
U.S.  Fish  and  Wildlife  Service's 
Biological  Opinion  for  Speed  Based  Off- 
Highway  Vehicle  Events  (1-5-95-F- 
237). 

DATES:  From  6:00  p.m.  September  11, 
1998  through  9:00  p.m.  April  12,  1998 
Pacific  Standard  Time. 

Closure  Area:  As  described  below,  an 
area  within  T.  23  S.  to  T.  27  S.R.  59  E. 
to  R.  61  E. 

1.  The  closure  is  a  triangular  shaped 
area  bound  by  Interstate  1-15  (between 
Sloan  and  State  line)  on  the  west;  the 
crest  of  the  McCuUough  Mountains  on 
the  east;  and  the  California/Nevada 
State  line  on  the  south. 

Exceptions  to  the  closure  are:  State 
Route  163,  Old  Las  Vegas  Blvd. 

2.  The  entire  area  encompassed  by  the 
designated  course  and  all  areas  outside 
the  designated  course  as  listed  in  the 
legal  description  above  are  closed  to  all 


vehicles  except  Law  Enforcement. 
Emergency  Vehicles,  and  Official  Race 
Vehicles.  Access  routes  leading  to  the 
course  are  closed  to  vehicles. 

3.  No  vehicle  stopping  or  parking. 

4.  Spectators  are  required  to  remain 
within  designated  spectator  area  only. 

5.  The  following  regulations  will  be  in 
effect  for  the  duration  of  the  closure, 
unless  otherwise  authorized  no  person 
shall: 

a.  Camp  in  eny  area  outside  of  the 
designated  spectator  areas. 

b.  Enter  any  portion  of  the  race  course 
or  any  wash  located  within  the  race 
course. 

c.  Spectate  or  otherwise  be  located 
outside  of  the  designated  spectator  area. 

d.  Cut  or  collect  firewood  of  anv  kind, 
including  dead  ana  down  wood  or  other 
vegetative  material. 

e.  Possess  and  or  consume  any 
alcoholic  beverage  unless  the  person  has 
reached  the  age  of  21  years. 

f.  Discharge,  or  use  firearms,  other 
weapons  or  fireworks. 

g.  Park,  stop,  or  stand  any  vehicle 
outside  of  the  designated  spectator 
areas. 

h.  Operate  any  vehicle  including  an 
off-highway  vehicle  (OHV),  which  is  not 
legally  registered  for  street  and  highvva\ 
operation,  including  operation  of  such  a 
vehicle  in  spectator  viewing  areas,  along 
the  race  course,  and  in  designated  pit 
areas. 

i.  Park  any  vehicle  in  violation  of 
posted  restrictions,  or  in  such  a  manner 
as  to  obstruct  or  impede  normal  or 
emergency  traffic  movement  or  the 
parking  of  other  vehicles,  create  a  safet\ 
hazard,  or  endanger  anv  person, 
property  or  feature.  Vehicles  so  parked 
are  subject  to  citation,  removal  and 
impoundment  at  owners  expense. 

j.  Take  a  vehicle  through,  around  or 
beyond  a  restrictive  sign,  recognizable 
barricade,  fence  or  traffic  control  barrier 
or  device. 

k.  Fail  to  keep  their  site  free  of  trash 
and  litter  during  the  period  of 
occupancy,  or  fail  to  remove  all 
personal  equipment,  trash,  and  litter 
upon  departure. 

1.  Violate  quiet  hours  bv  causing  an 
unreasonable  noise  as  determined  bv 
the  authorized  officer  between  the  hours 
of  10:00  p.m.  and  6:00  a.m.  Pacific 
Standard  Time. 

m.  Allow  any  pet  or  other  animal  in 
their  care  to  be  unrestrained  at  any  time. 

n.  Fail  to  follow  orders  or  directions 
of  an  authorized  officer. 

o.  Obstruct,  resist,  or  attempt  to  elude 
a  Law  Enforcement  Officer  or  fail  to 
follow  their  orders  or  direction. 

Signs  and  maps  directing  the  public 
to  designated  spectator  areas  will  be 
provided  by  the  Bureau  of  Land 
Klanagement  and  the  Event  sponsor. 


The  above  restriction  do  not  apply  to 
emergency  vehicles  and  vehicles  owned 
by  the  United  States,  the  State  of 
.Nevada  or  Clark  County.  Vehicles  under 
permit  for  operntion  bv  event 
parti^Jpants  must  follow  the  race  permit 
stipulations 

Operators  of  permitted  vehicles  shall 
maintain  n  maxinium  speed  limit  of  35 
mph  on  all  BLM  roads  and  ways. 
Authority  for  closure  of  pubic  lands  is 
found  in  43  CFR  R340  subpart  8341;  43 
CFR  8360.  subpart  83B4.1  and  43  CFR 
8372.  Persons  w  ho  violate  this  closure 
order  are  subject  to  fines  and  or  arrest 
as  prescribed  by  law. 
FOR  FURTHER  INFORMATION  CONTACT: 
Da\e  Wolf  Recreation  Manager  or  Ron 
Crayton  or  Ken  Burger  BLM  Rangers. 
BLM  Las  Vegas  Field  Office  4  765  Vegas 
Dr.  Las  \'egas.  Nevada  89108,  (702)  647- 
5000. 

D.itiui   .August  7,  1998. 
.Michael  F.  Dw-yer, 

Las  Vegas  Field  Office  Manager. 

IfRDfx    q«-21501  Filed  8-10-98;  8:45  am) 

BILLING  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[UT-045-00-71 22-00;  9560] 

Publication  of  Closure  and  Restriction 
Order  for  the  Red  Cliffs  Desert  Reserve 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

The  public:  land  in  the  following 
described  lands  will  he  affected: 

Salt  Lake  Meridian 

T  41  .S    R.  13  \V  . 

Sec.(s)  17  thru  19.  (all) 
Sec.(s)  20;  21;  22:  27:  28;  (al!) 
Sec.  29,  .\'V2NEV4.  NVzSV'iNV^, 

N'.'2.S' iSVV  4NE' ,,  .SE''4SE' 4SWv,\E' o 

SViSE' 4NE1 4,  NE'  4NVV'  4, 

NV2SVV'/4SW'm\\V'  4.  .\E'  4\E'  4.SEV4. 

NV2NWV4NE'/4SE'4. 
S»c   30.  .\''2N"2,  embracing  that  portion  of 

land  north  of  the  Virgin  River.  .S'i\EV4 
T  41  S  .  R.  14  \V  . 

Sec.  13.  SEV4NE'  4.  SV2S'/2.  NE'  .SE'  4; 

Sec.(s)  15  thru  22;  (all) 

Sec.  23.  WV2SVV' 4.  embracing  that  portion 

of  land  west  of  1-15  corridor; 
Sec.  24;  (all) 
Sec.  25.  Lots  1  thru  10.  S\V'  4NEV4. 

NE'  4SU"  4N\Vi  4,  E'  2SE'  4NWV4. 

.WV  4SE'  4\\V'  4.  E'  2NE'  4S\VV4, 

EV2VVV2NEV4SW'  4.  SE'  4SWV4. 

WV2SE"4; 
Sec  26.  Lot  4.  embracing  that  portion  of 

land  west  of  1-15  corridor; 
Sec.  27.  embracing  that  portion  of  land 

west  of  1-15  corridor; 
Sec.(s)  28  thru  31;  (ali) 
Sec.  32.  embracing  that  portion  of  land 

north  and  west  of  1-15  corridor; 
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Sec.  33.  embracing  that  portion  of  land 

north  and  west  of  1-15  corridor; 
Sec.  34.  embracing  that  portion  of  land 

north  and  west  of  1-15  corridor; 
T.  41  S..R.  1.S  VV  . 

Sec. (si  13  thru  36;  (all) 
T.  41  S..  R  16  VV  . 
Sec.  4.  S'  2; 
Sec.(s)  5  thru  9;  (all) 
Sec.  10.  embracing  that  portion  of  land 

west  of  the  SK-18  corridor.  Lot  4; 
Sec.(s)  n  thru  13;  (all) 
Sec.  14.  NV2.NE'4SE'4; 
Sec.  15.  embracing  that  portion  of  land 

west  of  the  SR-18  corridor.  E'/^NE'/*; 
Sec.(s)  16  thru  21;  (all) 
Sec.  22.  \VV2.  WV^E'  ^.  embracing  that 

portion  of  land  west  of  the  SR-18 

corridor; 
Sec.  24.  EV2,  E'  iiWVz; 
Sec.  25,  EV2.  EV-iVVVi; 
Sec.  27.  SVVV4NE''4.  NW'ANW'A, 

S'  2NVV''4.  SW"  4.  VVV2SEV4; 
Sec.(s)  28  thru  34.  (all) 
Sec.  36;  (ail) 
T  41  S.,  R.  17  \V.. 

Sec.(s)  1,  12,  13.  24;  (all) 
T.  42  S.R.  14  W. 

Sec.  5,  embracing  that  portion  of  land  west 

of  1-15  corridor; 
Sec.  6.  embracing  that  portion  of  land  west 

of  1-15  corridor; 
T.  42  S  ,  R.  15  VV  , 
Sec.(sl  1  thru  9;  (all) 
Sec.  12;  (all) 
Sec.(s)  16  thru  19,  (all) 
Sec.  20.  (all) 
T.  42  S.,R.  16  VV., 
Sec.(s)  1  thru  3.  (alii 
Sec.(s)  11  thru  14.  (all) 
Sec.  24.  (all) 

EFFECTIVE  DATE:  August  11,  1998.  This 
interim  closure  and  restriction  order 
will  be  superseded  when  the  detailed 
recreation  management  plan  for  the  Red 
Cliffs  Desert  Reserve  is  completed  and 
approved  by  Washington  County. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Harris,  BLM  Ranger,  Dixie 
Resource  Area,  345  E.  Riverside  Dr,  St. 
George,  UT  84790  telephone  (435)  688- 
3371. 

SUPPLEMENTARY  INFORMATION:  To 
implement  decisions  of  the  Washington 
County  Habitat  Conservation  Plan 
which  established  the  Red  Cliffs  Desert 
Reserve,  and  to  protect  valuable  and 
fragile  natural  resources,  and  provide 
for  public  safety  and  enjoyment,  and  to 
provide  consistency  with  regulations 
that  have  been  passed  by  Washington 
County,  the  Utah  School  and 
Institutional  Trust  Land  Administration, 
and  the  cities  of  St.  George,  Washington. 
Kins,  and  Hurricane  the  following 
closures  and  restrictions  are  established 
for  the  public  lands  which  are  included 
in  the  areas  described. 

Camping 

Camping  stay  is  restricted  to  5 
consecutive  days  in  any  30  day  period 
for  all  non-developed  recreation  areas. 


Fires 

No  open  fires  of  any  kind  are 
pennitted  on  the  ground. 

Weapon  Use  ' 

No  firearm  or  other  weapon  may  be 
discharged  except  during  regulated 
hunting  within  prescribed  seasons. 
Propelling  an  arrow  by  a  bow  shall  be 
considered  a  discharge  of  a  weapon. 
Anv  device  loaded  with  powder,  other 
explosive,  or  any  gun  actuated  by 
compressed  air  shall  be  considered  a 
firearm. 

Motorized  Vehicles 

No  motorized  vehicles  are  allowed  off 
of  the  county  roadways. 

Rock  Climbing 

Rock  climbing  is  prohibited  at  those 
locations  which  are  signed  as  closed  to 
such  use. 

Removal  of  Wild  Plants  and  Animals 

Removal  of  animals  is  prohibited 
except  during  State  of  Utah  regulated 
hunting  within  prescribed  seasons  for 
upland  bird  and  big  game.  Removal  of 
plants  is  prohibited. 

Pets 

All  pets  must  be  restrained  by  a  leash. 

The  above  regulations  do  not  apply  to 
emergency  vehicles  or  personnel,  or 
vehicles  owned  by  or  persons  employed 
by  the  United  States,  the  State  of  Utah, 
VVashington  County,  or  any 
municipality  in  Washington  County 
when  such  vehicles  or  personnel  are 
used  or  acting  in  the  performance  of 
official  duties,  or  for  authorized  users  of 
rights  of  way,  or  for  owners  of  private 
land  to  access  their  private  land. 

Authority:  The  authority  for  issuing  a 
closure  and  restriction  order  is  contained  in 
CFR  Title  43  Subpart  8364.1a.  A  copy  of 
these  restrictions  will  be  available  in  the 
Dixie  Resource  Area  Office,  which  manages 
these  lands. 

Violations  are  punishable  as  class  A 
misdemeanors. 

Dated:  July  31.  1998. 
fames  D.  Crisp. 

Area  Manager. 

IFR  Doc.  98-21395  Filed  8-10-98;  8:45  am! 

BILUNG  CODE  4310-OaP-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Minerals  Management  Service, 
DOI. 


ACTION:  Notice  of  information  collection. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  the  Minerals 
Management  Service  (MMS)  is  soliciting 
comments  on  a  revision  to  an  approved 
information  collection,  the  Payor 
Information  Form,  Form  MMS-4025 
(OMB  Control  Number  1010-0033), 
which  expires  on  June  30,  2000. 

FORM:  MMS-4025,  Payor  Information 
Form. 

DATES:  Written  comments  should  be 
received  on  or  before  October  13,  1998. 
ADDRESSES:  Comments  sent  via  the  U.S. 
Postal  Service  should  be  sent  to 
Minerals  Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff,  P.O.  Box  25165,  MS 
3021,  Denver,  Colorado  80225-0165; 
courier  address  is  Building  85,  Room 
A613,  Denver  Federal  Center,  Denver, 
Colorado  80225;  e:mail  address  is 
David.Guzy@mms.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Jones,  Rules  and  Publications 
Staff,  phone  (303)  231-3046,  FAX  (303) 
231-3385,  e-mail 
Dennis.C.Jones@mms.gov. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  the  Paperwork 
Reduction  Act  of  1995,  Section 
3506(c)(2)(A),  we  are  notifying  you, 
mem.bers  of  the  public  and  affected 
agencies,  of  this  revision  to  an  approved 
information  collection,  the  Payor 
Information  Form,  Form  MMS-4025 
(OMB  Control  Number  1010-0033), 
which  expires  on  June  30,  2000.  Is  this 
information  collection  necessary  for  us 
to  properly  do  our  job?  Have  we 
accurately  estimated  the  industry 
burden  for  responding  to  this 
collection?  Can  we  enhance  the  quality 
utility,  and  clarity  of  the  information  we 
collect?  Can  we  lessen  the  burden  of 
this  information  collection  on  the 
respondents  by  using  automated 
collection  techniques  or  other  forms  of 
information  technology? 

The  Secretary  of  the  Interior  is 
responsible  for  the  collection  of 
royalties  from  lessees  producing 
minerals  from  leased  Federal  and  Indian 
lands.  The  Secretary  is  required  by 
various  laws  to  manage  the  production 
of  mineral  resources  on  Indian  lands 
and  Federal  onshore  and  offshore  leases, 
to  collect  the  royalties  due,  and  to 
distribute  the  funds  in  accordance  with 
those  laws. 

MMS  performs  the  royalty 
management  functions  for  the  Secretary. 
When  a  company  or  individual  enters 
into  a  contract  to  develop,  produce,  and 
dispose  of  minerals  from  Federal  or 
Indian  lands,  that  company  or 
individual  agrees  to  pay  the  United 
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States  or  Indian  tribe  or  allottee  a  share 
(royalty)  of  the  full  value  received  for 
the  minerals  taken  from  leased  lands. 
We  use  an  automated  fiscal  accounting 
system,  the  Auditing  and  Financial 
System  (AFS),  to  account  for  revenues 
collected  from  Federal  and  Indian 
leases.  In  addition  to  accounting  for 
royalties  reported  by  payors,  AFS 
facilitates  the  monthly  distribution  of 
mineral  revenues  to  State,  Indian,  and 
General  Treasury  accounts;  provides 
royalty  accounting  and  statistical 
information  to  States,  Indians,  and 
others  who  have  a  need  for  such 
iHformation;  and  identifies 
underreporting  and  nonreporting  so 
MMS  can  promptly  collect  revenues. 

AFS  is  an  essential  part  of  an  overall 
effcHi  to  improve  the  management  of  the 
nation's  mineral  resources  and  to  ensure 
proper  collection  and  accounting  for 
revenues  due  from  lessees  removing  and 
processing  oil  and  gas  products  from 
Federal  or  Indian  leases.  Part  of  the  data 
base  for  AFS  consists  of  information 
collected  using  the  Payor  Information 
Form  (PIF),  MMS-4025. 

PIF  is  used  to  record  and  report  data 
from  nev>^  producing  leases,  for  updating 
payor  changes,  and  to  notify  MMS  of  the 
products  on  which  royalties  will  be 
paid. 

Based  upon  well  data  provided  by  the 
Bureau  of  Land  Management,  MMS 
developed  a  well  database  and, 
consequently,  payors  no  longer  need  to 
report  certain  well  data  when 
submitting  the  PIF.  Also,  the  Royalty 
Policy  Committee,  established  by  the 
Secretary,  and  MMS  personnel 
identified  several  data  elements  that  are 
only  needed  on  an  exception  basis  and, 
therefore,  do  not  need  to  be  routinely 
reported  on  the  PIF.  This  program 
change  reduces  the  reporting  burden  for 
this  information  collection.  We  estimate 
that  the  annual  burden  associated  with 
this  information  collection  will  decrease 
from  the  currently-approved  19,197 
hours  to  17,250  hours.  Approximately 
23,000  responses  will  be  received 
annually,  and  the  burden  to  complete  a 
revised  form  will  decrease  from  45  to  40 
minutes  or  15,333  hours  annually.  We 
estimate  the  recordkeeping  burden  at  5 
minutes  per  form  or  1,917  hours 
annually. 

As  a  result  of  this  reduction  in 
reporting  burden  for  this  information 
collection,  the  following  information 
will  no  longer  be  required  to  be  reported 
on  the  PIF: 

Section  III 

•  Unit/Comm  Agreement  Data — Tract 
number/percent 

•  Well  Data — name,  formation,  API  well 
number,  and/or  location. 


Section  IV 

•  Buyer/seller/refiner  name. 

•  Gas  contract  number. 

•  RIK  contract  number. 

•  Company  name  and  code  for  which 
an  allowance  applies. 

Date:  July  28.  1998. 
Lucy  Querques  Dowtt, 

Associate  Director  for  Royalty  Management. 
[FR  Doc.  98-21403  Filed  8-10-98;  8:45  am) 
BILUNG  CODC  431»-MR-P 


DEPARTMENT  OF  THE  MTERIOR 
Natkmai  Park  Service 
Gettysburg  Nalional  MilKary  Parti 

agency:  National  Park  Service,  Interior. 
ACTION:  Announcing  intention  to  issue  a 
prospectus  seeking  the  most  qualified 
proponent  to  provide  shuttle  bus 
services  to  Visitors  from  Gettysburg 
National  Military  Park  to  Eisenhower 
National  Histwic  Site. 

RESPONSES  DOE:  Responses  are  due  by  5 
p.m.  on  October  8,  1996 
FOR  FURTHER  INFORMATION  CONTACT: 
Russell  A.  ThcMnpson,  Gettysburg 
National  Military  Park,  97  Taneytown 
Road,  Gettysburg,  Pennsylvania  17325, 
Phone:  (717)  334-3949. 

Joba  A.  Latscbar, 

Superin  ten  dent. 

|FR  Doc.  98-21392  Filed  8-10-98:  845  am] 

BILLING  CODE  43t«-7»-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Subeistence  Resource  Commission 
Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Subsistence  Resource 
Commission  meeting. 

SUMMARY:  The  Superintendent  of  Denali 
National  Park  and  Preserve  and  the 
Chairperson  of  the  Denali  Subsistence 
Resource  Commission  announce  a 
forthcoming  meeting  of  the  Denali 
National  Park  Subsistence  Resource 
Commission.  The  foHowing  agenda 
items  wall  be  discussed: 

(1)  Call  to  order  by  the  Chair. 

(2)  Roll  call  and  confirmation  of 
quorum. 

(3)  Superintendent's  welcome  and 
introductions. 

(4)  Approval  of  minutes  of  last 
meeting. 

(5)  Additions  and  corrections  to  the 
agenda. 

(6)  Election  of  officers. 


(7)  New  Business: 

a.  Federal  subsistence  program 
updates. 

b.  North  access  appropriations  bill. 

c.  Spruce  four  access  EIS. 

d.  Wildlife  studies  updates. 

(8)  Old  Business: 

a.  Draft  Subsistence  Management  Plan 

b.  Status  report:  Kantishna  firearms 
discharge  closure  hearing. 

(9)  Public  and  other  agency 
comments. 

(10)  Set  time  and  place  of  next  SRC 
meeting. 

(11)  Adjournment. 

DATES:  The  meeting  date  is:  Friday, 

August  28,  1998,  9  a.m  to  5  p.m. 

ADDRESSES:  The  meeting  location  isr 

Cantwell  Community  Center,  Cantwell. 

Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hollis  Twitchell,  Subsistence 

Coordinator  or  Andrea  Hansen,  Denali 

National  Park,  Subsistence  Branch,  P.O. 

Box  9,  Denali  Park.  Alaska  99755.  Phone 

(907)  683-9544. 

SUPPLHlflBfTARY  »»ORMATION:  The 

Subsistence  Resource  Conunissions  are 

authorized  under  Title  VIH,  Section  808, 

of  the  Alaska  National  Interest  Lands 

Conservation  Act,  Pub.  L.  96-487,  and 

operates  in  accordance  with  the 

provisions  of  the  Federal  Advisory 

Committees  Act. 

PMtl  R.  Aaderson. 

Acting  Regional  Director 

|FR  Doc  98-21391  Filed  8-10-98;  8:45  am] 

BILLJNG  CODE  431&-7D-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Manzanar  National  Historic  Site 
Advisory  Commission;  Notice  of 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Manzanar 
National  Historic  Site  Advisory 
Commission  will  be  held  at  1:00  p.m.  on 
Friday,  August  21,  1998,  at  the  Paiute 
ShoshcHie  Indian  Cultural  Center, 
Conference  Room,  2300  W.  Line  Street, 
Bishop,  CalifwTiia,  to  hear  presentations 
on  issues  related  to  the  planning, 
development,  and  management  of 
Manzanar  National  Historic  Site. 

The  Advisory  Commission  was 
established  by  Public  Law  102-248,  to 
meet  and  consult  with  the  Secretary  of 
the  Interior  or  his  designee,  with  respect 
to  the  develofHnent,  management,  and 
interpretation  of  the  site,  including 
preparation  of  a  general  management 
plan  for  the  Manzanar  National  Historic 
Site. 
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Members  of  the  Commission  are  as 
follows: 

Sue  Kunitomi  Embrey.  Chairperson 

William  Michael,  Vice  Chairperson 

Keith  Bright 

Martha  Davis 

Ronald  Izumita 

Gann  Matsuda 

Vernon  Miller 

.Mas  Okui 

Glenn  Singley 

Richard  Stewart 

The  main  agenda  items  at  this 
meeting  of  the  Commission  will  include 
the  following: 

(1)  Status  report  on  the  development 
of  Manzanar  National  Historic  Site  by 
Superintendent  Ross  R.  Hopkins. 

(2)  General  discussion  of 
miscellaneous  matters  pertaining  to 
f-jture  Commission  activities  and 
Manzanar  National  Historic  Site 
development  issues. 

(3)  Public  comment  period. 

This  meeting  is  open  to  the  public.  It 
will  be  recorded  for  documentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  of  the  full 
Commission.  A  transcript  will  be 
available  after  October  1,  1998.  For  a 
copy  of  the  minutes,  contact  the 
Superintendent,  Manzanar  National 
Historic  Site,  PO  Box  426, 
Independence,  CA  93526. 

Dated:  luly  29.  1998. 
A.  Scot  McElveen, 

Acting  Superintendent.  Manzanar  National 

Historic  Site. 

(FR  Doc.  98-21361  Filed  8-10-98;  8  45  am] 

BILUNG  COOE  UIO-TO-p 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  1,  1998.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Park  Service,  1849  C  St.  NW. 
NC400,  Washington,  DC  20240.  Written 


comments  should  be  submitted  by 
August  26,  1998. 
Patrick  Andrus, 

Acting  Keeper  of  the  National  Register. 

COLORADO 

Teller  County 

.Manituu  E.xperimental  Forest  Station.  232 
Ctv  Rd.  79,  Woodland  Park  vicinity, 
98001091 

CONNECTICUT 

Fairiield  County 

Rosemary  Hall.  Jet.  of  Ridgeway  and 
Zaccheus  Mead  Ln.,  Greenwich,  90001137 

DELAWARE 

Kent  County 

Bethel  Methodist  Protestant  Church,  Jet.  of 
DE  61.  DE  114,  and  DE  304,  Andrewsville, 
98001093 

Todd's  Chapel,  Jet.  of  Todd's  Chapel  Rd..  and 
Hickman  Rd..  Greenwood.  98001094 

New  Castle  County 

Gilbraltar.  2501  Pennsylvania  Ave.. 

Wilmington,  98001098 
Justis — Jones  House.  2606  Newport  Gap  Pike. 

Wilmington  vicinity.  98001096 
Mount  Pleasant  Methodist  Episcopal  Church 

and  Parsonage,  1009  Philadephia  Pike, 

Wilmington  vicinity,  98001097 
Torbert  Street  Livery  Stables,  305-307 

Torbert  St.,  Wilmington,  98001095 

Sussex  County 

.Adams,  Joseph  T.,  House,  12  E.  Pine  St.. 
Georgetown.  98001092 

FLORIDA 

Nassau  County 

.Mount  Olive  Missionary  Baptist  Church,  FL 
107.  Nassauville.  98001099 

INDIANA 

Carroll  County 

Baum— Shaeffer  Farm.  6678  W  200  N,  Delphi 
vicinity,  98001102 

Clay  County 

Eaglefield  Place.  4870  E  US  40,  Brazil 
vicinity,  98001104 

Lawrence  County 

Zahn  Historic  District,  Roughly  bounded  bv 
17th,  20th.  J.  and  H  Sts..  Bedford. 
98001100 

Porter  County 

Brown.  George,  Mansion,  700  W.  Porter  Ave., 

Chesterton.  98001101 
New  York  Central  Railroad  Passenger  Depot. 

220  Broadway.  Chesterton.  98001103 

MASSACHUSETTS 
Essex  County 

Swampscott  Railroad  Depot.  10  Railroad 
.■\ve  .  Swampscott.  98001106 

Middlesex  County 

Westford  Center  Historic  District.  Roughly 
along  Graniteville  Rd..  Main  St..  Lincoln 
St..  and  Depot  St.,  Westford.  98001105 


MINNESOTA 
Pine  County 

Bridge  No.  1811  over  Kettle  River  (Iron  and 
Steel  Bridges  in  Minnesota  MPS)  Co.  Hwy 
33  over  Kettle  R.,  Rutledge  vicinity, 
98001107 

MISSISSIPPI 

Madison  County 

Tougaloo  College,  Roughly  along  County 
Line  Rd.,  Jackson  vicinity,  98001109 

Marshall  County 

Raiford,  Robert,  Home  and  Farm,  829  Cayce 
Rd.,  Victoria  vicinity,  98001110 

MISSOURI 

Lawrence  County 

Peirce  City  Fire  Station,  Courthouse  and  Jail, 
Walnut'St..  Pierce  City,  98001108 

MONTANA 

Sweet  Grass  County 

Harrison.  Waborn  (Wabe)  and  Sarah  E., 
Ranch  House,  Roughly  the  jet.  of  Sweet 
Grass  Cr.  and  Yellowstone  R.,  Greycliff 
vicinity,  98001111 

NEW  YORK 

Broome  County 

Grace  Episcopal  Church  (Historic  Churches 
of  the  Episcopal  Diocese  of  Central  New 
York  MPS)  2624  Main  St.,  Whitney  Point, 
98001113 

Livingston  County 

Clark— Keith  House.  3092  Main  St., 
Caledonia,  98001114 

New  York  County 

Empire  Building,  71  Broadway,  New  York, 
83004643 

Orange  County 

Hand.  Elias,  House  (Cornwall  MPS)  NY  32, 

Mountainville,  98001119 
Pigott,  Patrick,  House  (Cornwall  MPS)  105 

Angola  Rd.,  Cornwall.  98001115 
Wood.  Wilford,  House  (Cornwall  MPS)  58 

Pleasant  Hill  Rd.,  Mountainville,  98001118 

Otsego  County 

Unadilla  Forks  School.  113  NY  18A,  Unadilla 
Forks,  98001117 

Rensselaer  County 

District  School  No.  3.  1125  S.  Schodack  Rd., 
Castleton-on-Hudson  vicinity,  98001116 

NORTH  CAROLINA 

Bertie  County 

Woodville  Historic  District.  Roughly  along 
NC  11,  Lewiston- Woodville,  98001112 

OREGON 

Linn  County 

Stellmacher.  Gus  and  Emma,  Farmstead, 
32404  Tangent  Loop,  Tangent  vicinity. 
98001123 

Multnomah  County 

Povev.  John  E.  G.,  House,  1312  NE  Tillamook 
St.'  Portland.  98001121 
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Sherman  County 

Sherman  County  Courthouse,  500  Court 
Street.  Moro,  98001122 

Washington  County 

Macrum,  Isaac,  House,  2225  12th  Ave.,  Forest 
Grove,  98001120 

SOUTH  DAKOTA 

Beadle  County 

Piper,  Albert  S.,  Homestead  Claim  Shanty,  2 
mi.  N  of  Lake  Byron,  Carpenter  vicinity, 
98001126 

Minnehaha  County 

LaSalle  Apartments,  703  S.  Summit,  Sioux 
Falls,  98001125 

TEXAS 

Hidalgo  County 

Border  Theater  (Mission,  Texas  MPS)  905 
North  Conway  Blvd.,  Mission,  98001124 

A  Request  for  Removal  has  been  made 
for  the  following  resources: 

IOWA 

Hardin  County 

Coal  Bank  Hill  Bridge  (Highv^ay  Bridges  of 
Iowa  MPS)  Near  Co.  Rd.  VV  over  Iowa  R. 
Eldora  City,  98000527 

PENNSYLVANIA 

Lehigh  County 

Lehigh  County  Prison  4th  and  Linden  Sts. 

Allentown,  81000549 
(FR  Doc.  98-21431  Filed  8-10-98;  8:45  am] 

BUJJNG  CODE  4310-7e-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Cantral  Arizona  Proiiact,  Haydan* 
Rlwdea  Aqueduct  Reach  11  Recreation 
Maater  Plan,  Phoenix,  AZ 

AQBICY:  Bureau  of  Reclamation, 
InteriOT. 

ACnON:  Notice  of  intent  to  prepare  an 
EnvirtMunental  Impact  Statement. 


Pursuant  to  the  National 
EnvircHimraital  Policy  Act  (NEPA)  of 
1969,  as  amended,  the  Bureau  of 
Reclamation  (Reclamation)  plans  to 
prepare  a  draft  environmental  impact 
statement  (EIS>  on  the  proposed 
implementation  of  the  Reach  11 
Recreation  Master  Plan.  The  Master  Plan 
will  be  prepared  cmtcurrently  with  the 
EIS.  The  purpose  of  the  recreation 
master  planning  process  is  to  identify 
and  plan  for  the  community's  racraation 
needs  within  the  flood  detention  basin 
of  the  Central  Arizona  Project's  (CAP) 
Iteyden'Rhodes  Aqueduct  Reach  11 
area.  The  EIS  will  address 
environmental  consequences  of 
implementing  recreational  development 


alternatives  proposed  and  considered 
during  the  master  planning  process. 

A  public  scoping  meeting  will  be  held 
to  receive  comments  from  affected  and/ 
or  interested  agencies  and  the  general 
public  on  the  environmental  impacts, 
concerns,  and  issues  that  should  be 
addressed  during  the  master  planning 
process  and  in  the  EIS. 
DATES:  The  public  meeting  will  be  held 
on  September  10, 1998.  from  6:30  to 
8:30  p.m.  To  ensure  consideration  in  the 
preparation  of  the  draft  EIS,  written 
comments  must  be  received  by 
November  6, 1998.  The  draft  EIS  is 
expected  to  be  available  for  review  and 
comment  by  August  1999. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  Paradise  Valley  Community 
Center,  17402  North  40th  Street  (at  Bell 
Road),  Phoenix,  Arizona.  Written 
comments  should  be  sent  to  Ms.  Sandra 
Eto.  Environmental  Protection 
Specialist.  Bureau  of  Reclamation, 
Phoenix  Area  Office  (mail  code  PXAO- 
1500),  P.O.  Box  81169,  Phoenix. 
Arizona  85069-1169. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Eto  at  (602)  216-3857. 
SUPPUEMBfTARY  INFORMATION: 

Background 

The  Colorado  River  Basin  Project  Act 
of  1968  authorized  the  Secretary  of  the 
Interior,  acting  through  Reclamation,  to 
construct  the  CAP.  As  part  of  the  CAP 
canal,  a  flood-retention  dike  and  the 
Paradise  Valley  Flood  Detention  Basin 
were  constructed  to  provide  flood  water 
protection  for  the  CAP  canal  and 
adjacent  commimities.  Flood  protection, 
therefore,  is  the  primary  purpose  of  the 
Basin.  In  £)ecember  1986,  R^lamation 
and  the  city  of  Phoenix  entered  into  a 
land-use  agreement  under  which 
approximately  1,500  acres  within  the 
Paradise  Valley  Flood  Detention  Basin 
are  managed  l^  the  Qty  of  Phoenix's 
Parks,  Recreation,  and  Library 
Department  fPRLD)  for  recreational 
piuposes.  This  area  is  located  between 
Cave  Creek  and  Scottsdale  roads  ncHlh 
of  the  CAP  canal,  and  is  conunonly 
knovim  as  the  Reach  11  Recreation  Area. 

PRLD's  responsibilities  include  the 
planning,  design,  operation,  and 
maintenance  (^  the  Reach's  recreational 
developments,  ahhougb  Reclamation 
retains  ownership  of  the  land.  A 
conceptual  recreetion  plan,  developed 
in  1974  as  part  of  the  plans  for  the  CAP 
Re«:h  11  area,  was  accepted  by 
Reclamation  in  1975.  The  PRLD 
updated  the  1975  conceptual  plan  in 
1985;  this  revised  conceptual  plan  was 
adopted  by  the  Phoenix  Parks  and 
Recreation  Board  in  January  1987. 
Revisions  were  made  to  the  adopted 


1987  master  plan  in  1995.  An  equestrian 
facility  and  nature  trail  have  been 
developed  within  the  Reach;  no  other 
developments  identified  in  either  plan 
adopted  by  the  Phoenix  Parks  and 
Recreation  Board  have  been  approved 
for  implementation  by  Reclamation. 

Rapid  residential  development  has 
occurred  south  of  the  Reach,  and  most 
of  the  land  to  the  north  is  owned  by  the 
State  of  Arizona  and  private 
landowners.  Given  the  planned 
ronstruction  of  a  major  freeway  and 
population  growth  projections  for  this 
area,  it  is  anticipated  the  Reach  will 
become  increasingly  important  in 
providing  open  space  and  recreational 
opportunities.  In  1995,  the  city  of 
Phoenix  and  Reclamation  recognized 
that  a  comprehensive  planning  effort 
(i.e.,  an  updated  recreational  master 
plan  developed  with  input  from  the 
community)  would  better  facilitate 
future  recreational  development  and  use 
of  the  entire  Reach  11  Recreation  Area. 

Public  Meetings  and  Written  Comments 

The  scoping  process  for  the  EIS  and 
the  master  plan  will  consist  of  a 
community  open  house/public  meeting 
(see  DATES  and  ADDRESSES  sections),  and 
community  leader  and  interest  group 
interviews.  Thus  far,  anticipated 
environmental  issues  include  differing 
impacts  of  passive  versus  active  (i.e., 
developed)  recreation;  water  quality: 
and  the  potential  for  developed 
wetlands.  Three  additional  open  houses 
vrill  be  held  at  key  milestones 
throughout  the  master  planning  and 
environmental  impact  analysis  process. 

Comments  regarding  the  proposed 
action  are  welcome  at  the  open  bouse/ 
public  meeting.  All  public  input 
received  by  Reclamation  as  a  result  of 
previous  fHiblic  involvemoit  related  to 
the  Reach  will  automatically  be 
considered  in  the  preparation  of  the 
draft  EIS. 

If  you  would  like  to  be  placed  on  the 
mailing  list  to  receive  future 
information,  please  contact  Ms.  Sandra 
Eto. 

Note:  Hearing  impaired,  visually  impaired, 
and/or  mobility  impaired  persons  planning 
to  attend  this  raaetiiig  may  ana^e  for 
necessary  accommortations  by  calling  Ms. 
Kristin  Darr.  Dames  k  Moore  at  602-861- 
7476,  or  fiaxogram  602-861-7431,  no  later 
than  August  31, 199S. 

Doted:  August  5, 1998. 
lehvl  W.  lefanaa, 
Begional  Btnctor. 
[FR  Doc.  M-21435  Filed  8-10-98:  8:45  am) 

OOnC  4911 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  was  lodged 
in  United  States  v.  Acadiana  Treatment 
Systems.  Inc.,  Civil  Action  No. 
6:98CV0687  (W.D.  La.),  on  July  24, 
1998,  with  the  United  States  District 
Court  for  the  Western  District  of 
Louisiana. 

Johnson  Properties,  Inc.  and  its 
subsidiaries  own  and  operate  more  than 
170  sewage  treatment  plants  located 
throughout  the  state  of  Louisiana.  The 
United  States'  Complaint  was  brought 
pursuant  to  Section  309(b),  of  the  Clean 
Water  Act,  33  U.S.C.  1319(b),  for 
injunctive  relief  and  civil  penalties  for 
discharge  of  pollutants  into  the 
navigable  waters  of  the  United  States  in 
violation  of  Section  301  of  the  Clean 
Water  Act.  33  U.S.C.  1311,  and  for 
violations  of  certain  terms,  conditions 
and  limitations  of  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permits  issued  to  Defendants  pursuant 
to  Section  402  of  the  Clean  Water  Act, 
33  U.S.C.  1342.  The  United  States  filed 
an  Amended  Complaint  and  a  Second 
Amended  Complaint  to  include  all  of 
the  subsidiaries  of  Johnson  Properties, 
Inc..  Glenn  K.  Johnson,  and  Darren  K. 
Johnson  as  defendants  in  this  action. 
The  Louisiana  Department  of 
Environmental  Quality  (LDEQJ  filed  a 
Complaint  in  Intervention  as  a  plaintiff 
in  these  proceedings. 

The  United  States  and  LDEQ  have 
entered  into  a  consent  decree  with  the 
defendants  in  this  action  that  resolves 
the  claims  for  injunctive  relief  asserted 
by  the  United  States  and  LDEQ  against 
the  defendants.  Under  the  Consent 
Decree  the  defendants  must  implement 
specific  compliance  measures  at  all  the 
sewage  treatment  plants  that  they  own 
and  operate  in  Louisiana.  The  consent 
decree  also  provides  that  the  defendants 
must  hire  an  environmental  auditor  to 
assess  and  monitor  compliance  at  the 
sewage  treatment  plants  for  a  period  of 
five  years.  The  consent  decree  does  not 
settle  the  penalties  portion  of  the  case. 
and  it  expressly  reserves  to  the  United 
States  and  to  LDEQ  the  right  to  seek 
civil  penalties  for  the  violations  alleged 
in  the  second  amended  compliant  at  any 
time  in  the  future. 

The  Department  of  Justice  will 
receive,  for  a  period  of  30  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
'-Environment  and  Natural  Resources 


Division.  Department  of  Justice, 
Washington.  D.C.  20530.  and  should 
refer  to  United  States  v.  Acadiana 
Treatment  Systems,  Inc..  DOJ  Ref.  #90- 
5-1-1-4375. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Western  District  of 
Louisiana.  First  National  Bank  Tower. 
600  Jefferson  Street,  Suite  1000, 
Lafayette,  Louisiana  70501-7206.  and  at 
the  Consent  Decree  Library.  1120  G 
Street.  N.W..  4th  Floor.  Washington. 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  To  request  a  copy  of  the  consent 
decree  in  United  States  v.  Acadiana 
Treatment  Systems,  Inc.,  Civil  Action 
No.  6:98CV0687  (W.D.  La.),  please  refer 
to  that  case  title,  and  DOJ  No.  90-5-1- 
1-^375,  and  enclose  a  check  for  the 
amount  of  $11.00  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 
Joel  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 

[FR  Doc.  98-21499  Filed  8-10-98;  8:45  ami 

BILLING  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
in  Clean  Air  Act  Civil  Enforcement 
Action 

In  accordance  with  the  Department 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  conset  Decree  in  United 
States  and  Commonwealth  of 
Pennsylvania  v.  Celotex  Corporation, 
Civil  Action  No.  4CV-97-0256,  was 
lodged  with  the  United  States  District 
Court  for  the  Middle  District  of 
Pennsylvania  on  July  30,  1998.  The 
United  States  filed  a  complaint  on 
Febuary  20,  1997,  against  Celotex, 
alleging  violations  of  the  Clean  Air  Act, 
42  U.S.C.  7401  et  seq.,  occurring  at 
Celotex's  fiberboard  manufacturing 
facility  located  in  Sunbury, 
Pennsylvania.  The  United  States' 
compaint  alleged  that  Celotex  violated 
the  Clean  Air  Act  by  emitting  air 
pollutants  in  excess  of  the  standards  for 
visible  emissions  and  fugitive  emissions 
established  in  the  federally-approved 
and  federally-enforceable  Pennsylvania 
State  Implementation  Plan  ("SIP").  The 
Commonwealth  of  Pennsylvania 
intervened  in  the  action  filed  by  the 
United  States,  alleging  the  same 
violations. 

The  proposed  Consent  Decree 
resolves  Celotex's  liability  to  the  United 


States  and  the  Commonwealth  of 
Pennsylvania  for  violations  alleged  in 
the  complaints.  The  Decree  requires 
Celotex  to:  (1)  make  modifications  to 
and  install  air  pollution  control 
equipment  at  its  Sunbury  facility;  (2) 
comply  with  the  fugitive  and  visible 
emissions  provisions  of  the 
Pennsylvania  SIP;  and  (3)  pay  a  civil 
penalty  of  $200,000  to  the  United  States 
and  $200,000  to  the  Commonwealth  of 
Pennsylvania. 

The  Department  of  Justice  will  accept 
written  comments  on  the  proposed 
Consent  Decree  for  thirty  (30)  days  from 
the  date  of  publication  of  this  notice. 
Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  Department  of  Justice.  P.O. 
Box  7611;  Ben  Frankin  station, 
Washington,  D.C.  22044  and  refer  to 
United  States  and  Commonwealth  of 
Pennsylvania  v.  Celotex  Corporation, 
DOJ  No.  90-5-2-1-2112. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  office  of 
the  United  States  Attorney.  Middle 
District  of  Pennsylvania,  Federal 
Building,  Room  1162,  228  Walnut 
Street,  Harrisburg,  Pennsylania;  Region 
III  Office  of  EPA.  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  N.W.,  4th  Floor,  Washington, 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  When  requesting  a  copying  of 
the  proposed  Consent  Decree,  please 
enclose  a  check  to  cover  the  twenty-five 
cents  per  page  reproduction  costs 
payable  to  the  "Consent  Decree  Library" 
in  the  amount  of  $12.75,  and  please 
reference  DOJ  No.  90-2-1-2112. 
Joel  M.  Gross. 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Nature  Resources  Division. 
U.S.  Department  of  Justice 
[FR  Doc.  98-21496  Filed  8-10-98;  8:45  am] 
BILLING  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
(CERCLA) 

In  accordance  with  Department  of 
Justice  policy,  notice  is  hereby  given 
that  on  July  15,  1998,  a  proposed 
Consent  Decree  in  United  States  v. 
Cowles  Media  Company,  et  al..  Civil  No. 
4-96-958,  was  lodged  in  the  United 
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States  District  Court  for  the  District  of 
Minnesota.  The  Complaint  filed  by  the 
United  States  sought  to  recover  costs 
incurred  by  the  United  States  pursuant 
to  CERCLA,  42  U.S.C.  S  9601  et  seq.,  at 
the  Brooklyn  Park  Dump  Site  ("Site")  in 
Brooklyn  Park,  Minnesota.  The  Consent 
Decree  requires  Defendant,  Gopher  Oil 
Company  ("Gopher"),  to  consent  to 
entry  of  judgment  for  the  total  amount 
of  all  unreimbursed  respcmse  costs 
incurred  by  the  United  States  in 
connection  with  the  Site.  In  additicm, 
Goph«'  is  required  to  pay  the  United 
States  90%  erf  all  insurance  proceeds 
attributable  to  clums  relating  to  the 
Site.  The  CcHisent  Decree  ctmtains 
provisicms  relating  to  Gopher's  receipt 
of  insurance  {Mroceeds  for  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  (rf  thirty  (30)  days  bam  the 
date  of  this  puUicsticni  comments 
ctmceming  the  fMT^>osed  Consent 
Decree.  Conimenta  should  be  addressed 
to  the  Assistant  Attorney  G^jsral. 
Environmoit  aad  ^4MuraI  Resources 
Division,  U.S.  D^vtment  of  Justice. 
P.O.  box  7611.  Ben  Fraoklin  Station. 
Wa^ingtoH,  D.C.  20044.  and  should 
refer  to  United  States  v.  Cowhs  Media 
Company,  et  al,  D.J.  Ref.  No.  90-11-2- 
1099. 

Hm  propeeed  Consent  Decree  may  be 
exarained  at  any  of  the  following  officer. 
(1)  The  United  States  Attwney  fior  the 
District  of  Kfimeseta.  234  United  StMes 
Courthouse.  110  S.  4th  Street, 
Mimieapoti*,  Kfl<i  55401  (contact 
Asaistant  United  States  Attwney 
Friedrich  Siekart);  (2)  the  U.S. 
Envircnunental  Protection  Agency, 
Region  5.  77  West  Jackscm  boulevard. 
Chicago.  Illinois  66804-3590  (contact 
Assistant  Regianal  Couasel  EHxabeth 
Murphy);  and  at  the  Coosest  Decree 
Ubrary.  1120  G  Street.  N.W..  4th  Flow, 
WariiingtCMi.  aC  20005.  202-624-0092. 
Copies  of  the  proposed  Consent  Decree 
may  be  ofatained  in  poson  or  by  mail 
from  the  Consent  Decree  Library.  1120 
G  Street,  N.W..  4tii  Floor,  Washington. 
D.C.  20005,  telephone  (202)  624-0092. 
For  a  copy  (rf  the  Consent  Decree  please 
enclose  a  check  ia  the  amount  of  S9.00 
(25  cents  per  page  reproduction  coats) 
payable  to  Qms^t  Decree  Library. 
|eel  M.  Gfms. 

Section  Chief,  Environmental  Enforcement 
Section.^  Environment  and  Natural  Resource 
Division. 
(FR  Doc  9S-21500  Filed  ft-10-98:  8:45  am) 

BIUJNQ  OOOE  44W-U-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  C.F.R.  §  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Esso  Virgin  Islands. 
Inc.,  Civil  No.  1998-0171  was  lodged  on 
July  24, 1998  with  the  United  States 
District  Court  of  the  Virgin  Islands.  The 
complaint  asserts  claims  against  Esao 
Virgin  Islands,  Inc  ("Esso")  for  its 
alleged  violations  of  Sections  111(e)  and 
114(a)  of  the  Clean  Air  Act  (the  "Act"), 
42  U.S.C  7411(e]  and  7414(a},  at  its  St. 
Thomas,  Virgin  Islands  bulk  gasoline 
terminal,  through  multiple  violations  of 
the  Standards  of  Perframance  for  Bulk 
Gasoline  Terminals,  found  at  40  C.F.R. 
60.500  to  60.506  ("Subpart  XX"). 

The  fmiposed  Consent  Decree 
provides  for  Esso  to  pay  a  S294.200  dvil 
penalty.  The  decree  also  provides  far 
Esso  to:  (1)  minimize  eraissifms  by  using 
only  one  loading  arm  at  a  tine  on  its 
fuel  loading  rack;  (2)  praperiy  operate 
and  maintain  the  bdlity's  vapor 
orilection  ec^pnent;  (3)  {Hoperiy  load 
only  vapor-tig^t  gasoline  tank  trudcs; 
and  (4)  record  aad  maiBtatn  records  of 
all  information  required  under  Subpart 
XX. 

The  Department  of  Justice  will 
receive,  fta  a  period  tk  thkty  (30)  days 
from  the  date  at  this  publicatien. 
comments  reiatiiig  to  the  proposed 
Consent  Decree. 

Commits  sheuld  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Enviraunent  and  Natural  Resources 
Division.  Departmant  of  Justice.  P.O. 
Box  7611.  WasluagtOB.  DC  20044-7611. 
and  should  refw  to  United  States  v.  £sso 
Virgin  Islands.  Inc..  U.S.  DOf  No.  90-5- 
2-1-1846. 

The  proposed  consmt  decree  may  be 
examined  at  the  Office  al  the  United 
States  AttcHney.  1100  King  St.  Suite  201. 
Christiaasted.  U.S.VJ.  00020-4951:  the 
Region  n  Office  of  the  EavireaBMntal 
Protection  Agency.  Region  H  Records 
Crater.  290  Koedway,  17th  Floor,  New 
York,  NY  10007-1866;  and  at  the 
Qmsent  Decree  Library,  1120  G  Street, 
NW.,  Fourth  Flow,  Wasliington.  EC 
20005,  (202)  6  24-0692.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  pCTSon  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
Fourth  Floor,  NW.,  Washington.  DC 
20005.  In  requesting  a  copy,  please  refer 
to  the  referenced  case  and  endorse  a 
check  in  the  amount  of  $6.75  (25  cents 


per  page  reproduction  costs),  payable  to 

the  Consent  Decree  Library. 

JoelGroM, 

Chief,  Environmental  Enforcement  Section, 

Environment  and  Natural  Resources  Division. 

[FR  Doc.  98-21497  Filed  8-10-98:  8:45  am] 

mujm  oooc  4«i*-i»-h 

DEPARTMENT  OF  JUSTICE 

kwmtgrtion  and  Na<ufHi»Bon  Service 

AjsRcy  MfonMlion  CoMsclion 
ActivilisK  Ejctansion  of  ExisSng 
CoNsctfon; 


action:  Notice  of  infcuination  collection 
under  review;  medical  examination  of 
aliens  seeking  adjustment  of  status. 

The  Department  of  Justice, 
hnmipatian  and  Naturalization  Service 
has  submitted  the  following  informaticm 
collection  request  for  review  and 
deerusca  in  accwdancs  with  the 
Paperwork  Rediiction  Act  of  1995.  The 
proposed  inforaiMion  coUecti«i  is 
{»Mished  to  obtain  comments  frwn  the 
public  and  affected  agencies.  Conunents 
are  encouraged  and  will  ba  accepted  fer 
"sixty  days"  until  October  13, 1998. 

Written  comments  and  suggestions 
frotn  the  public  and  afhcted  agencies 
concaning  the  prapoeed  cotiecticm  of 
information  should  address  one  m  more 
of  the  fiMowing  four  peiats: 

(1)  Evaluate  M^tether  the  proposed 
collection  ctf  inf onnatian  is  necessary 
far  the  proper  pvfannance  of  the 
functions  of  t^  agency,  including 
vidiethar  the  iirfarmation  mil  have 
practical  utility; 

(2)  Evaluate  tlie  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
propoaed  cotlection  of  iaforautian, 
including  the  validity  af  the 
BMUiedolbgy  and  asstuaptiens  used; 

(^  Enhance  the  cpiaKty,  utility,  and 
clarity  of  the  inforraatioD  te  be 
collected;  aad 

(4)  Minimize  the  burden  of  the 
coQecticm  of  inform^ioD  on  those  who 
are  to  respond,  induding  thrmigh  the 
use  c^  sf^xx^iriate  automated, 
eiectronic,  mechanical,  or  other 
technological  collection  tedmiques  or 
other  forms  of  inforraatioa  technolc^, 
e.g.,  permitting  electronic  sulunission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Medical  Examination  of  Aliens  Seeking 
Adjustment  of  Status. 

(3)  Agency  ft>rm  number,  if  any.  and 
the  applicable  component  of  the 
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Department  of  Justice  sponsoring  the 
collection:  Form  1-693.  Examinations 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  information  collection 
will  be  used  by  the  Service  in 
considering  eligibility  for  adjustment  of 
status  under  sections  209,  210,  245  and 
245A  of  the  Immigration  and 
Nationality  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  800,000  respondents  at  1.5 
hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,200,000  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  witli  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice.  Room  5307,  425  I  Street.  NW., 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  Suite  850,  Washington  Center. 
1001  G  Street,  NW.,  Washington.  DC 
20530. 

Dated:  August  5.  1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 

Department  oflustice. 

(FR  Doc.  98-21426  Filed  8-10-98;  8:45  am] 

BILUNG  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

action:  Notice  of  information  collection 
under  review;  visa  waiver 
nonimmigrant  arrival/departure 
document. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 


has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  13,  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  Visa 
Waiver  Nonimmigrant  Arrival/ 
Departure  Document. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  I-94W.  Inspections 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
households.  This  form  is  used  by 
nonimmigrant  aliens  applying  for 
admission  to  the  United  States  under 
the  Visa  Waiver  Program  (Section  217  of 
the  Immigration  and  Nationality  Act). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  4,000,000  responses  at  6 
minutes  (.105)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  420,000  annual  burden 
hours. 


If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  EX:  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
OfRcer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Stalf,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street.  NW..  Washington.  DC 
20530. 

Dated:  August  5. 1998. 
Robert  B.  Br^gs. 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

(PR  Doc  98-21427  Filed  8-10-98;  8:45  araj 
BnJJNQ  OOOE  4410-lt-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

action:  Notice  of  information  collection 
under  review;  waiver  of  rights, 
privileges,  exemptions  and  immunities. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  13,  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
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proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Waiver  of  Rights,  Privileges,  Exemptions 
and  Immunities. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-508.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract :  Primary:  Individuals  or 
households.  This  form  is  used  by  the 
Service  to  determine  eligibility  of  an 
applicant  to  retain  the  status  of  alien 
lawfully  admitted  to  the  United  States 
for  permanent  residence. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1,800  responses  at  5  minutes 
(.083)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  150  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  (202)-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NVV., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 


1001  G  Street.  NW.,  Washington,  DC 
20530. 

Dated:  August  5.  1998, 
Robert  B.  Briggs, 

Department  Clearance  Officer.  I  'nited  States 
Department  nf  Justice. 

|FR  Doc,  98-21428  Filed  8-10-98;  8:45  am] 
BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  passenger  list,  crew  list. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Ser\'ice 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  13,  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessarv 
for  the  proper  perform.ance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
E.xtension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Passenger  List,  Crew  List. 

(3)  Agency  fornn  number,  if  any.  and 
the  applicable  component  of  the 


Department  of  Justice  sponsonng  the 
collection:  Form  1-418  Inspections 
Division.  Immigration  and 
Naturalization  Service, 

(4)  Affected  public  who  will  be  usked 
or  required  to  respond,  as  well  as  a  brief 
ahstrart:  Primar)-;  Individuals  or 
households.  This  form  is  pre.scribed  by 
the  Attorney  General  for  the  INS  for  use 
by  masters,  owners  or  agents  of  vessels 
in  complying  with  .sections  231  and  251 
of  the  Immigration  and  Nationality  Act, 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  95.000  respondents  at  1  hour 
per  response, 

(fi)  An  estimate  of  the  total  public 
burden  I  in  hours!  associated  with  the 
collection:  95.000  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director.  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service,  US  Department 
ot  lustice.  Room  5307.  425  I  Street.  NW,. 
Washington,  DC  20536,  Additionally, 
comments  and/or  suggestions  regarding 
the  item(sj  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  .\.  Sloan, 

If  additional  information  is  required 
contact:  Mr.  Robert  B,  Briggs.  Clearance 
Officer.  L'nited  States  Department  of 
Justice.  Information  Management  and 
Security  Staff.  lustice  Management 
Division.  Suite  850.  Washington  Center. 
1001  G  Street,  NW..  Washington.  DC 
20530, 

Dated   .August  5.  1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice 

[PR  Doc   98-21429  Filed  8-lf)-98.  8:45  ami 
BILUNG  CODE  4410-1&-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Nolice  of  information  collection 
under  review;  immigrant  petition  for 
alien  workers. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Ser\'ice 
has  submitted  the  following  information 
collection  request  for  re\  iew  and 
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clearance  in  accordance  with  the 
Papenvork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"si.xty  days"  until  October  13.  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Immigrant  Petition  for  Alien  Workers. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-140.  Adjudications 
Division.  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  ivell  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  is  used  to 
petition  to  classifv  a  person  under 
section  203(b)(l).'2()3(b)(2)  or  203(b)(3) 
of  the  Immigration  and  Nationality  Act. 
The  data  collected  on  this  form  will  be 
used  by  the  Service  to  determine 
eligibility  for  the  requested  immigration 
benefit. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1H6.000  responses  at  1  hour 
per  response. 

(6)  /4n  estimate  of  the  total  public 
burden  (in  hours!  associated  with  the 
collection:  186,000  annual  burden 
hours. 


If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850.  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated;  August  5,  1998. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

|FR  Doc.  98-21430  Filed  8-10-98;  8:45  am] 

BILUNG  CODE  4410-ia-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Emergency 
Review;  Comment  Request 

August  3.  1998. 

1  he  Department  of  Labor  has 
submitted  the  Business-to-Business 
Mentoring  Initiative  on  Child/ 
Dependent  Care  information  collection 
request  and  explanatory  letters  (ICR), 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (P.L.  104-13.  44 
U.S.C.  Chapter  35).  OMB  approval  has 
been  requested  by  August  8,  1998.  A 
copy  of  this  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  Departmental  Clearance  Officer, 
Todd  R.  Owen  ((202)  219-5095  x  143). 

Comments  and  questions  about  the 
Mentoring  Program  should  be  forwarded 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Attn:  OMB  Desk 
Officer  for  the  Women's  Bureau,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  (202) 
395-7316).  The  Office  of  Management 
and  Budget  is  particularly  interested  in 
comments  which: 


•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarification  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological,  e.g.,  permitting 
submissions  of  responses. 

Agency:  Women's  Bureau. 

Title:  Department  of  Labor's  Business- 
to-Business  Mentoring  Initiative  on 
Child/Dependent  Care. 

OMB  Number:  1225-Onew. 

Number  of  Respondents:  1,000. 

Estimated  Time  per  Response:  15 
minutes  for  sign-up  and  15  minutes  for 
summary  report. 

Total  Burden  Hours:  500. 

Frequency:  One-time  response  and 
one-time  follow-up. 

Affected  Public:  Employers. 

Total  Burden  Cost  (capital/startup): 
$0.00. 

Total  Burden  Cost  (operating/ 
maintaining):  $0.00. 

Description:  The  Women's  Bureau, 
through  its  10  regional  offices,  will 
provide  technical  assistance  to 
businesses  and  other  employers  and 
facilitate  a  Mentoring  initiative  by 
linking  employers  who  are  willing  to 
mentor  others  on  cutting  edge  child  care 
programs  with  employers  that  wish  to 
receive  Mentoring  services.  Utilizing  the 
WB  Internet  website  as  a  matching 
mechanism,  employers  willing  to 
mentor  can  be  located  by  those  who 
need  these  services.  A  report  of  the 
program's  activities  will  be  prepared 
approximately  one  year  from  program 
implementation. 
Todd  R.  Owen, 

Departmental  Clearance  Officer. 
[PR  Doc.  98-21482  Filed  8-10-98;  8:45  am] 

FILLING  CODE  4S10-23-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

August  5.  1998. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
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information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Todd  R.  Owen  ((202)  219-5096  ext.  143) 
or  by  E-Mail  to  Owen-Todd@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  j)er{ormance  of  the 
functions  of  the  agency,  including 
whether  tl»e  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  infcHmation  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Tj^ye:  Adjudication  Determinations 
Activity  Report. 

OMB  Number:  1205-0150  (extension). 

Agency  Numbers:  ETA. 

Frequency:  Quarterly. 

Affected  Public:  States. 

Number  of  Respondents:  53. 

Total  Responses:  224. 

Estimated  Time  per  Respondent: 
Regular  ReptMts,  244  minutes  per  year; 
Extended  Benefits  Report,  240  minutes 
per  year. 

Total  Burden  Hours:  910. 

Total  annualized  capital /startup 
costs:  0. 

To(a7  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  Data  are  used  to  monitor 
the  impact  of  the  disqualification 
provisions,  to  measure  workload,  and  to 
appraise  adequacy  and  effectiveness  of 


State  and  Federal  nonmonetary 
determination  procedures. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  4,4-Methylenedianiline  (MDA) 
(29  CFR  1926.60). 

OMB  Number:  121&-0183  (extension). 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  fcx- 
profit;  Federal  Government;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  66. 
Total  Responses:  2,848. 

Estimated  Time  per  Respondent: 
Varies  fi-om  5  nvinutes  to  maintain  a 
record  to  2  hours  to  monitor  employee 
exposure. 

Total  Burden  hours:  1,796. 

Total  annualized  capital /startup 
costs:  0. 

Total  annua]  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $59,120. 

Description  The  MDA  standard  and 
its  information  collectioR  requirements 
provide  protection  few  employees  from 
the  adverse  health  effects  associated 
with  occupational  exposure  to  MDA. 
The  standard  requires  that  employers 
establish  a  compliance  program.  Also, 
the  standard  requires  employers  to 
monitor  employee  exposure  to  MDA,  to 
provide  medical  surveillance,  to  train 
employees  about  the  hazards  of  MDA, 
and  to  establish  and  maintain  accurate 
records  of  employee  exposure  to  MDA. 
These  records  are  used  by  employees, 
physicians,  employers,  and  OSHA  to 
determine  the  effectiveness  of  the 
employers'  compliance  efforts.  The 
standard  requires  that  OSHA  have 
access  to  various  records  to  ensure  that 
employers  are  complying  with  the 
disclosure  provisions  of  the  MDA 
standard. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  4,4-Methylenedianiline  (MDA) 
(29  CFR  1910.50). 

OMB  Number:  1218-0184  (extension). 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  18. 

Total  Responses:  1,175. 

Estimated  Time  per  RespoT>dent 
Ranges  from  5  minutes  to  maintain  a 
record  to  2  hours  to  monitor  employee 
exposure. 

Total  Burden  Hours:  722. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $26,616. 

Description:  The  MDA  standard  and 
its  information  collection  requirements 


provide  protection  for  employees  from 
the  adverse  health  effects  associated 
with  occupational  exposure  to  MDA 
The  standard  requires  that  employers 
establish  a  compliance  program.  Also, 
the  standard  requires  employers  to 
monitor  employee  exposure  to  MDA.  to 
provide  medical  surveillance,  to  train 
employees  about  the  hazards  of  MDA. 
and  to  establish  and  maintain  accurate 
records  of  employee  exposure  to  MDA. 
These  records  are  used  by  employees, 
physicians,  employers,  and  OSHA  to 
determine  the  effectiveness  of  the 
employers'  compliance  efforts.  The 
standard  requires  that  OSHA  have 
access  to  various  records  to  ensure  that 
employers  are  complying  with  the 
disclosure  provisions  of  the  MDA 
standard. 
Todd  R.  Owen, 

Departmental  Clearance  Officer 
|FR  Doc  98-21483  Filed  8-10-98;  845  an] 

MLUNG  CODE  4Sie-a«-M 


DEPARTMENT  OF  LABOR 

Einplu  y I iiM  It  8iNt  TreininQ 
AdfTtMstrfltion 

rrA-w-33, 5131 

Lsvi  Strauss  A  Ckmipany;  Amended 
Certiflcatton  Regarding  EligibMty  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  7.  1997,  applicable  to  workers  of 
Levi  Strauss  and  Company,  located  in  El 
Paso,  Texas.  The  notice  was  published 
in  the  Federal  Register  on  September 
17,  1997  (62  FR  48888).  The 
certification  was  subsequently  amended 
to  include  the  subject  firm  workers  at  El 
Paso  Field  Headquarters  in  El  Paso. 
Texas.  The  amendment  was  issued  on 
September  14,  1997,  and  pubhshed  in 
the  Federal  Register  on  September  30. 
1997  (62  FR  51155).  The  certification 
was  subsequently  amended  to  include 
the  subject  firm  workers  at  facilities  in 
Fayetteville  and  Harrison,  Arkansas  and 
the  Dallas,  Texas  Regional  Levi  Strauss 
Office.  This  amendment  was  issued  on 
December  9,  1997  and  published  in  the 
Federal  Register  on  December  18,  1997 
(62  FR  66393).  Tlie  certification  was 
subsequently  amended  to  include  the 
subject  firm  workers  at  a  facility  in 
Miami  Lakes,  Florida  and  Temporary 
and  contract  workers  at  various  facilities 
where  the  subject  firm's  workers  had 
been  previously  certified  eligible  to 
apply  for  assistance.  This  amendment 
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was  issued  on  April  15.  1998  and  was 
published  in  the  Federal  Register  on 
May  5,  1998  (62  FR  24826-28). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  received  by  the  company 
shows  that  worker  separations  for  those 
workers  engaged  in  the  manufacture  of 
Levi  Strauss  denims  and  Dockers  have 
also  occurred.  Based  on  this  new 
information,  the  Department  is 
amending  the  certification  to  cover 
additional  workers  at  the  subject  firm. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Levi  Strauss  and  Company,  as  well  as 
contract  workers,  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-VV-33,513  is  hereby  issued  as 
follows: 

.Ml  workers  of  Levi  Strauss  and  Company 
at  the  Wichita  Falls  Production  Plant  in 
Wichita  Falls.  Texas,  the  McAllen  Production 
Plant  in  McAllen,  Texas,  the  Atlanta  CF 
Regional/Sales  Office  in  Atlanta.  Georgia,  the 
Johnson  City  Production  Plant  in  Johnson 
City,  Tennessee,  and  the  San  Francisco  Office 
in  San  Francisco.  California  who  became 
totally  or  partially  separated  from 
employment  on  or  after  May  13.  1996 
through  August  7,  1999  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  in  Washington.  DC  this  30th  day  of 
July,  1998. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  98-21486  Filed  8-10-98;  8:45  am] 

BILUNG  CODE  4510-00-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,  199,  199A,  199B] 

Sangamon,  Incorporated;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Revised  Determination  on 
Reconsideration  on  May  5,  1998, 
applicable  to  all  workers  of  Sangamon. 
Incorporated  located  in  Taylorvilie. 
Illinois.  The  notice  was  published  in  the 
Federal  Register  on  Mav  20.  1998  (63 
FR  27750). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  everyday  and  seasonal  cards.  New 


information  shows  that  worker 
separations  occurred  at  the  Moultrie, 
Georgia  and  Owensville,  Missouri 
plants  of  Sangamon.  Incorporated.  The 
Moultrie,  Georgia  and  Owensville, 
Missouri  facilities  processed  customer 
orders,  leafing,  die-cutting  and 
embossing  for  the  Sangamon, 
Incorporated  production  facility  in 
Taylorvilie.  Illinois. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Sangamon,  Incorporated  who  were 
adversely  affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Sangamon,  Incorporated, 
Moultrie,  Georgia  and  Owensville, 
Missouri. 

The  amended  notice  applicable  lo 
TA-W-34, 199  is  hereby  issued  as 
follows: 

All  workers  of  Sangamon.  Incorporated. 
Taylorvilie.  Illinois  (TA-W-34. 199). 
Moultrie,  Georgia  (TA-W-34, 199A)  and 
Owensville.  Missouri  (TA-W-34, 199B)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  January  22,  1997 
through  May  5,  2000  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  31st  day  of 
July,  1998. 

Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  98-21485  Filed  8-10-98;  8:45  am) 

BILUNG  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-1807] 

Levi  Strauss  &  Company;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance 

TEXAS 

NAFTA-1807AC.  Wichita  Falls  Production 
Plant.  2720  Market  Street,  Wichita  Falls. 
Texas  76303 
.NAFTA-1807AD.  McAllen  Production 
Plant.  2200  Industrial  Drive.  McAllen. 
Texas  78504 
GEORGIA 

NAFT.\-1807AE.  Atlanta  CF  Regional/ 
Sales  Office.  1117  Perimeter  Center 
West,  Suite  W-200,  Atlanta.  Georgia 
30338 
TE.NNESSEE 

\AFTA-1807AF.  )ohnson  Citv  Production 
Plant.  608  Rolling  Hills  Drive.  P.O.  Box 
1236.  Johnson  Citv.  Tennessee  37605 
CALIFORNIA 

NAFT,^-1807.\G.  San  Francisco  Office. 
1155  Batten,-  Street.  San  Francisco. 
California  94111 


In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  II.  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Certificate  of  Eligibility  to 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance  on  August  7, 
1997,  applicable  to  workers  of  Levi 
Strauss  and  Company,  located  in  El 
Paso,  Texas.  The  notice  was  published 
in  the  Federal  Register  on  September 
17,  1997  (62  FR  48889).  The 
certification  was  subsequently  amended 
to  include  the  subject  firm  workers  at 
the  El  Paso  Field  Headquarters  in  El 
Paso,  Texas.  The  amendment  was  issued 
on  September  14,  1997  and  published  in 
the  Federal  Register  on  September  30, 
1997  (62  FR  51161).  The  certification 
was  subsequently  amended  to  include 
the  subject  firm  workers  at  facilities  in 
Fayetteville  and  Harrison,  Arkansas  and 
the  Dallas,  Texas  Regional  Levi  Strauss 
Office.  This  amendment  was  issued  on 
December  9,  1997  and  published  in  the 
Federal  Register  on  December  19,  1997 
(62  FR  66393).  The  certification  was 
subsequently  amended  to  include  the 
subject  firm  workers  at  a  facility  in 
Miami  Lakes,  Florida  and  temporary 
and  contract  workers  at  various  facilities 
where  the  subject  firm's  workers  had 
been  previously  certified  eligible  to 
apply  for  assistance.  This  amendment 
was  issued  on  April  15,  1998  and  will 
be  published  soon  in  the  Federal 
Register. 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  received  by  the  company 
shows  that  worker  separations  for  those 
workers  engaged  in  the  manufacture  of 
Levi  Strauss  denims  and  Dockers  have 
also  occurred.  Based  on  this  new 
information,  the  Department  is 
amending  the  certification  to  cover 
additional  workers  at  the  subject  firm. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Levi  Strauss  and  Company,  including 
contract  workers,  who  were  adversely 
affected  by  increased  imports  from 
Mexico. 

The  amended  notice  applicable  to 
NAFTA-01807  is  hereby  issued  as 
follows: 

All  workers  of  Levi  Strauss  and  Company 
at  the  Wichita  Falls  Production  Plant  in 
Wichita  Falls.  Texas,  the  McAllen  Production 
Plant  in  Mc.'Mlen.  Texas,  the  Atlanta  CF 
Regional/Sales  Office  in  Atlanta.  Georgia,  the 
Johnson  City  Production  Plant  in  Johnson 
City.  Tennessee,  and  the  San  Francisco  Office 
in  San  Francisco,  California  who  became 
totally  or  partially  separated  from 
employment  on  or  after  July  9,  1996  through 
August  7.  1999  are  eligible  to  apply  for 
NAFTA-TA A  under  Section  250  of  the  Trade 
Act  of  1974. 


Signed  in 
July,  1998. 
Grant  D.  Bei 

Acting  Direc 
Assistance. 
[FR  Doc.  98- 
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Signed  in  Washington,  DC  this  30th  day  of 
July,  1998. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  98-21484  Filed  8-10-98;  8:45  am) 

BILLING  CODE  4510-30-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION  AGENCY 

[Notice  98-103] 

Information  Collection:  Submission  for 
OMB  Review,  Comment  Request 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
September  10,  1998. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Richard  Kail,  Code  HK, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carmela  Simonson,  Office  of  the  Chief 
Information  Officer,  (202)  358-1223. 

Reports:  None. 

Title:  Property  Management  and 
Controls,  Grants. 

OMB  Number:  2700-0047. 

Type  of  review:  Extension. 

iVeed  and  Uses:  Collection  is  required 
to  ensure  proper  accounting  of  Federal 
property  provided  under  grants  and 
cooperative  agreements  with 
institutions  of  higher  education  and  to 
satisfy  external  requirements  of  internal 
control  of  property  provided  by  NASA 
or  acquired  with  NASA  funds. 

Affected  Public:  Not-for-profit 
institutions. 

Number  of  Respondents:  7,149. 

Responses  Per  Respondent:  4. 

Annual  Responses:  28,596. 

Hours  Per  Request:  4  V2  hrs. 

Annual  Burden  Hours:  128,682. 

Frequency  of  Report:  On  occasion. 
Donald  J.  Andreotta, 
Deputy  Chief  Information  Officer 
(Operations).  Office  of  the  Administrator. 
|FR  Doc.  98-21536  Filed  8-10-98;  8:45  am] 

BILUNG  CODE  751CM)1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  98-104] 

Information  Collection:  Submission  for 
OMB  Review,  Comment  Request 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  agency  report  forms 
under  OMB  review, 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
September  10,  1998. 
ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Richard  Kail,  Code  HK, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Carmela  Simonson,  Office  of  the  Chief 
Information  Officer,  (202)  358-1223. 

Reports:  None. 

Title:  Financial  monitoring  and 
control,  grants. 

OMB  Number:  2700-0049. 

Type  of  review:  Extension. 

Need  and  Uses:  Information  is  used 
by  NASA  to  effectively  maintain  an 
appropriate  internal  control  system  for 
grants  and  cooperative  agreements  with 
institutions  of  higher  education  and 
other  non-profit  organizations,  and  to 
comply  with  statutory  requirments  on 
the  accountability  of  public  funds. 

Affected  Public:  Not-for-profit 
institutions. 

Number  of  Respondents:  7,149. 

Responses  Per  Respondent:  5. 

Annual  Responses:  37,696. 

Hours  Per  Request:  7V2  hrs. 

Annual  Burden  Hours:  284,792. 

Frequency  of  Report:  On  occasion. 
Donald  }.  Andreotta. 
Deputy  Chief  Information  Officer 
(Operations].  Office  of  the  Administrator 
[FR  Doc.  98-21537  Filed  8-10-98.  8:45  ami 

BILLING  CODE  7510-01 -P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION  AGENCY 

[Notice  98-105] 

Information  Collection:  Submission  for 
OMB  Review,  Comment  Request 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 


SUMMARY:  The  National  Aeronautics  and 
Space  Administration  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

DATES:  Comments  on  this  proposal 

should  be  received  on  or  before 

September  10,  1998. 

ADDRESSES:  All  comments  should  be 

addressed  to  Mr.  Richard  Kali,  Code  HK, 

National  Aeronautics  and  Space 

Administration,  Washington.  DC  20546- 

0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Carmela  Simonson,  Office  of  the  Chief 

Information  Officer,  (202)  358-1223. 

Reports:  None. 

T/f/e.- Contract  modifications.  NASA 
FAR  Supplement  Part  18-43. 

OMB  Number:  2700-0054. 

Type  of  review:  Extension. 

Need  and  Uses:  NASA  procurement 
and  technical  personnel  use  the 
information  to  manage  the  contract, 
incorporate  more  economical  methods, 
and  to  ensure  that  the  deliverable  meet 
NASA's  needs. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  88, 

Responses  Per  Respondent:  2. 

Annual  Responses:  1 76. 

Hours  Per  Request:  48, 

Annual  Burden  Hours:  8.448. 

Frequency  of  Report:  On  occasion. 

Donald  J.  Andreotta, 

Deputy  Chief  Information  Officer 
(Operations).  Office  of  the  Administrator 

[FR  Doc.  98-21538  Filed  8-10-98;  8  45  am] 

BILUNG  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION  AGENCY 

[Notice  98-106] 

Information  Collection:  Submission  for 
OMB  Review,  Comment  Request 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA), 

ACTION:  Notice  of  agency  report  forms 
under  OMB  review, 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration  has  submitted  to 
the  Office  of  .Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U,S,C,  Chapter  35), 
DATES:  Comments  on  this  propcsal 
should  be  received  on  or  before 
September  10.  1998. 
ADDRESSES:  .-Ml  comments  should  be 
addressed  to  Mr.  Richard  KaU.  Code  HK, 
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National  Aeronautics  and  Space 

Administration.  Washington,  DC  20546- 

0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Carmela  Simonson,  Office  of  the  Chief 

Information  Officer.  (202)  358-1223. 

Reports:  None. 

Title:  NASA  Acquisition  Process 
Repxjrts  required  under  contracts  with  a 
value  less  than  500k. 

OMB  Number:  2700-0088. 

Type  of  Review:  Extension. 

Need  and  Uses:  Information  is  used 
by  NASA  procurement  and  technical 
personnel  in  the  management  of 
contracts;  evaluate  contractor 
management  systems;  ensure 
compliance  with  mandatory  public 
poUcy  provisions;  evaluate  and  control 
costs  charged  against  contracts;  detect 
and  minimize  conditions  conductive  to 
fraud,  waste  and  abuse;  to  form  a 
database  for  general  overview  reports  to 
the  Congres»ional  and  Executive 
Branches. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions.  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  1,282. 

Responses  Per  Respondent:  30. 

Annua]  Responses:  38,460. 

Hours  Per  Request:  27  V^  hrs. 

Annual  Burden  Hours:  1,065,600. 

Frequency  of  Report:  On  occasiMi. 
DonaM  J.  Andreotta, 
Deputy  Chief  Information  Officer 
(Operations!,  Office  of  the  Administrator. 
|FR  Doc.  98-21539  Filed  8-10-98;  8:45  am] 

BILUMG  COOC  7S10-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice. 

summary:  NARA  is  giving  public  notice 
that  the  agency  proposes  to  request 
extension  of  currently  approved 
information  collections  used  by 
researchers  for  submitting  requests  for 
copies  of  pages  of  Pension,  Bounty  Land 
Warrant  Application  files,  and  pre-WWI 
Military  Service  records  that  are  in  the 
National  Archives  of  the  United  States. 
The  public  is  invited  to  comment  on  the 
proposed  information  collections 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Written  comments  must  be 
received  on  or  before  October  13,  1998 
to  be  assured  of  consideration. 


ADDRESSES:  Comments  should  be  sent 
to:  Paperwork  Reduction  Act  Comments 
(NHP).  Room  3200.  National  Archives 
and  Records  Administration,  8601 
Adelphi  Rd.  College  Park.  MD  20740- 
6001;  or  faxed  to  301-713-6913;  or 
electronically  mailed  to 
tamee.fechhelm@arch2.nara.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collections  and  supporting  statements 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730,  ext. 
226.  or  fax  number  301-713-6913. 
SUPPLEMENTARY  INPOMNATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
whether  the  proposed  information 
collections  are  necessary  for  the  proper 
performance  of  the  functicms  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collections;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  The  comments 
that  are  submitted  will  be  summarized 
and  included  in  the  NARA  request  for 
Office  of  Managem«rt  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
notice,  NARA  is  soliciting  comments 
concerning  the  following  information 
collections: 

Title:  National  Archives  Order  for 
Copies  of  Pension,  Bounty  Land 
Warrant  Application  files,  and  pre-WWI 
Military  Service  records. 

OMB  number:  3095-0032. 

Agency  form  numbers:  NATF  Forms 
85  and  86. 

Type  of  review:  Regular. 

Affected  public:  Individuals  who  wish 
to  order  copies  of  Pension,  Bounty  Land 
Warrant  Applicatiwi  files,  and  pre-WWI 
Military  Service  records  in  the  National 
Archives  of  the  United  States. 

Estimated  number  of  respondents: 
105,000. 

Estimated  time  per  response:  10 
minutes. 

Frequency  of  response:  On  occasion 
(when  respondent  wishes  to  search  for 
or  order  copies  of  Pension,  Bounty  Land 
Warrant  Application  files,  and  pre-WWI 
Military  Service  records). 

Estimated  total  annual  burden  hours: 
17,500. 

Abstract:  The  NATF  forms  85  and  86 
replace  the  currently  used  NATF  form 


80,  National  Archives  Order  for  Copies 
of  Veterans  Records.  The  NATF  form  85 
will  be  used  by  researchers  to  request 
that  NARA  search  for  and  make  copies 
of  pages  from  pension  and  bounty  land 
warrant  application  files  in  the  custody 
of  the  National  Archives.  The  NATF 
form  86  will  be  used  by  researchers  to 
request  that  NARA  search  for  and  make 
copies  of  pages  of  military  service 
records  from  the  pre-WWI  (pre-1917) 
time  period.  Submission  of  requests  on 
a  form  is  necessary  to  handle  in  a  timely 
fashion  the  volume  of  requests  received 
for  these  records  (approximately  52,000 
per  year  for  the  NATF  85  and 
approximately  53.000  per  year  for  the 
NATF  86  and  the  need  to  obtain  specific 
information  from  the  researcher  to 
search  for  the  records  sought.  The  form 
will  be  printed  on  carbonless  paper  as 
a  multi-part  form  to  allow  the  researcher 
to  retain  a  copy  of  his  request  and 
NARA  to  respond  to  the  researcher  on 
the  results  of  the  search  or  to  bill  for 
copies  if  the  researcher  wishes  to  order 
the  copies.  As  a  convenience,  the  form 
will  allow  researchers  to  provide  credit 
card  information  to  authorize  billing 
and  expedited  mailing  of  the  copies. 
NARA  is  working  towards  accepting 
electronic  submission  of  requests  and 
we  intend  to  address  security  of 
financial  infcMination  and  other  issues 
as  we  continue  our  efforts  to  increase 
electronic  access  to  NARA  and  its 
holdings. 

Dated:  August  5,  1996. 
L.  Reynolds  Cafaoon, 

Assistant  Archivist  for  Human  Resources  and 

Information  Services. 

[PR  Doc.  98-21544  Filed  8-10-98;  8:45  am] 

BtLUNG  CODE  7515-01-f> 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  proposes  to  request 
extension  of  a  currently  approved 
information  collection  used  by 
participants  in  training  courses  and 
workshops  that  the  National  Archives 
and  Records  Administration  (NARA) 
conducts.  NARA  needs  the  information 
to  assess  customer  satisfaction  with 
course  content  and  delivery  and  to 
ensure  that  the  training  meets  the 
customer's  needs.  The  public  is  invited 
to  comment  on  the  proposed 
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information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
received  on  or  before  October  13.  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Paperwork  Reduction  Act  Comments 
(NHP).  Room  3200.  National  Archives 
and  Records  Administration.  8601 
Adelphi  Rd,  College  Park,  MD  20740- 
6001;  or  faxed  to  301-713-6913;  or 
electronically  mailed  to 
tamee.fechhelm@arch2.nara.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730,  or 
fax  number  301-713-6913. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13).  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  The  comments 
that  are  submitted  will  be  summarized 
and  included  in  the  NARA  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
notice,  NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  National  Archives  and  Records 
Administration  Class  Evaluation  Forms. 

OMB  number  3095-0023. 

Agency  form  number:  NA  Forms 
2019A,  ioiOB,  2019C,  and  2019D. 

Type  of  review:  Regular. 

Affected  public:  Individuals  or 
households.  Business  or  other  for-profit. 
Nonprofit  organizations  and 
institutions.  Federal,  state,  local,  or 
tribal  government  agencies. 

Estimated  number  of  respondents: 
6.744. 

Estimated  time  per  response:  5 
minutes. 

Frequency  of  response:  On  occasion 
(when  respondent  takes  NARA 
sponsored  training  classes). 

Estimated  total  annual  burden  hours: 
562  hours. 


Abstract:The  information  collection 
allows  uniform  measurement  of 
customer  satisfaction  with  NARA 
training.  NARA  distributes  the  approved 
forms  to  the  course  coordinators  on 
diskette  for  customization  of  selected 
elements,  shown  as  shaded  areas  on  the 
forms  submitted  for  clearance.  NARA 
Form  2019A  is  used  for  courses  having 
a  single  instructor;  Form  2019B  is  used 
for  courses  with  two  instructors  team- 
teaching,  as  is  common  in  records 
management  classes;  and  Form  2019C  is 
used  for  one-day  courses  with  several 
topics  that  are  taught  by  different 
instructors  or  speakers,  as  is  common 
with  some  archival  and  genealogical 
workshops.  These  forms  are  distributed 
at  the  end  of  the  class  for  completion 
before  the  participant  leaves.  NARA 
Form  2019D  is  used  for  courses  held  on 
multiple  days  with  a  variety  of  speakers 
or  instructors;  this  class  format  is  used 
in  the  twice  yearly  Modem  Archives 
Institute  and  some  genealogical  courses. 
For  these  courses,  the  daily  evaluation 
form  (NARA  Form  201 9D  front)  is 
distributed  on  a  daily  basis  so  the 
student  may  provide  a  rating  while  the 
experience  with  the  material  and 
instructor  is  fresh.  The  overall 
evaluation  (NARA  Form  2019D  back)  is 
distributed  at  the  end  of  the  class.  The 
enclosed  "Use  of  NARA  Class 
Evaluation  Form"  instructions  identify 
the  degree  of  customization  allowed  on 
the  forms. 

Dated:  August  5.  1998. 
L.  Reynolds  Cahoon. 

Assistant  Archivist  for  Human  Resources  and 

Information  Senices 

|FR  Dor.  98-21546  Filed  8-10-98,  8:45  am] 

BILLING  CODE  7S1S-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Archives  and  Records 

Administration  (NARA). 

ACTION:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  proposes  to  request 
extension  of  a  currently  approved 
information  collection  used  by 
individuals  applying  for  a  research  card 
which  is  needed  to  use  original  archival 
records  in  a  National  Archives  and 
Records  Administration  (NAR.-\) 
facility.  The  public  is  invited  to 
comment  on  the  proposed  information 
collection  pursuant  to  the  Paperwork 
Reduction  Act  of  1995. 


DATES:  Written  comments  must  be 
received  on  or  before  October  13.  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Paperwork  Reduction  Act  Comments 
(NHP).  Room  3200,  National  Archives 
and  Records  Administration.  8601 
Adelphi  Rd.  College  Park.  MD  20740- 
6001:  or  faxed  to  .301-713-6913;  or 
electronically  mailed  to 
tamee.fechhelm@arch2.nara.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730.  or 
fax  number  301-713-6913. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  .^ct  of  1995 
(Public  Law  104-13).  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  NAR.\; 
(b)  the  accuracy  of  NAR.^'s  estimate  of 
the  burden  of  the  proposed  information 
collection;  (cj  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (dj 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  The  comments 
that  are  submitted  will  be  summarized 
and  included  in  the  NARA  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record  In  this 
notice.  NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  Researcher  Application 

OMB  number:  3095-0016 

Agency  form  number:  SA  Forms 
14003  and  14003A 

Type  of  review:  Regular. 

Affected  public:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions.  Federal.  Stale. 
Local  or  Tribal  Government. 

Estimated  number  of  respondents: 
21.876. 

Estimated  time  per  response:  8 
minutes. 

Frequency  of  response:  On  occasion. 

Estimated  total  annual  burden  hours: 
2,917  hours. 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1254.6.  The 
collection  is  an  application  for  a 
research  card.  Respondents  -ire 
individuals  who  wish  to  use  original 
archival  records  in  a  .\AR.-i  ijciUtv. 
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NARA  uses  the  information  to  screen 
individuals,  to  identify  vvhicfi  types  of 
records  they  should  use,  and  to  allow- 
further  contact. 

Dutud:  August  5.  1'198. 
L.  Reynolds  Cahoon. 

Assistant  Archivist  for  Human  Resources  and 
Information  Services. 
|FR  Doc.  98-21547  Filed  8-10-98:  8:45  am] 

BILLING  CODE  7515-01 -P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  National  Archives  and  Records 
Administration  (NARA). 
action:  Notice. 

SUMMARY:  NAR-A  is  givint;  public,  notice 
that  the  agency  has  submitted  to  0MB 
for  approval  the  information  collection 
described  in  this  notic:e.  The  public  is 
invited  to  comment  on  the  proposed 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
submitted  to  0MB  at  the  address  below 
on  or  before  September  10,  1998  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Office  of  Information  and  Regulatorv 
Affairs,  Office  of  Management  and 
Budget,  Attn:  Ms.  Mava  Bernstein,  Desk 
Officer  for  NAR.\.  Washington.  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730  or 
fax  number  301-713-6913. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  NARA 
published  a  notice  of  proposed 
collection  for  this  information  collection 
on  May  27,  1998  (63  FR  29036  and 
29037).  No  comments  were  received. 
NARA  has  submitted  the  described 
information  collection  to  0MB  for 
approval. 

In  response  to  this  notice,  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  NAR.-\: 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 


collection:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  In  this  notice, 
NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  National  Archives  Order  for 
Copies  of  Ship  Passenger  Arrival 
Records,  National  Archives  Order  for 
Copies  of  Census  Records,  and  National 
Archives  Order  for  Copies  of  Eastern 
Cherokee  Applications. 

OMB  number:  3095-0027. 

Agency  form  numbers:  NATF  Forms 
81,  82,  and  83. 

Type  of  review:  Regular. 

Affected  public:  Individuals  who  wish 
to  order  copies  of  Ship  Passenger 
Arrival  Records.  Federal  population 
census  schedules  through  the  1920 
census,  and  Eastern  Cherokee 
Applications  of  the  U.S.  Court  of 
Claims,  1906-1909,  in  the  National 
Archives  of  the  United  States. 

Estimnted  number  of  respondents: 
12,000. 

Estimated  time  per  response:  10 
minutes. 

Frequency  of  response:  On  occasion 
(when  respondent  wishes  to  search  for 
or  order  copies  of  Ship  Passenger 
Arrival  Records,  Federal  population 
census  schedules  through  the  1920 
census,  and  Eastern  Cherokee 
Applications  from  the  U.S.  Court  of 
Claims,  1906-1909). 

Estimated  total  annual  burden  hours: 
2.000. 

Abstract:  The  NATF  form  81  will  be 
used  by  researchers  to  request  that 
NAR.A  search  for  and  make  copies  of 
pages  from  passenger  arrival  lists  in  the 
custody  of  the  National  Archives.  The 
NATF  form  82  will  be  used  by 
researchers  to  request  that  NARA  search 
for  and  make  copies  of  pages  of  Federal 
population  census  schedules  through 
the  1920  census.  The  NATF  form  83 
will  be  used  by  researchers  to  request 
that  NARA  search  for  and  make  copies 
of  Eastern  Cherokee  applications  of  the 
U.S.  Court  of  Claims,  1906-1909. 
Submission  of  requests  on  a  form  is 
necessary  to  handle  in  a  timelv  fashion 
the  volume  of  requests  received  for 
these  records  (approximately  10,000  per 
year  for  the  NATF  81,  approximately 
1,400  per  year  for  the  NATF  82,  and 
approximately  600  per  year  for  the 
NATF  83)  and  the  need' to  obtain 
specific  information  from  the  researcher 
to  search  for  the  records  sought.  The 
form  will  be  printed  on  carbonless 
paper  as  a  multi-part  form  to  allow  the 
researcher  to  retain  a  copy  of  his  request 


and  NARA  to  respond  to  the  researcher 
on  the  results  of  the  search  or  to  bill  for 
copies  if  the  researcher  wishes  to  order 
the  copies.  As  a  convenience,  the  form 
will  allow  researchers  to  provide  credit 
card  information  to  authorize  billing 
and  expedited  mailing  of  the  copies. 
NARA  is  not  able  at  present  to  accept 
electronic  submission  of  requests: 
however,  we  intend  to  address  security 
of  financial  information  and  other  issues 
as  we  continue  our  efforts  to  increase 
electronic  access  to  NARA  and  its 
holdings. 

Dated:  August  5.  1998. 

L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Resources  and 
Information  Sen-ices. 

|FR  Doc.  98-21543  Filed  8-10-98;  8:45  am] 

BILLING  CODE  7515-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA) 

ACTION:  Notice 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  has  submitted  to  OMB 
for  approval  the  information  collection 
described  in  this  notice.  The  public  is 
invited  to  comment  on  the  proposed 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Written  comments  must  be 
submitted  to  OMB  at  the  address  below 
on  or  before  September  10,  1998  to  be 
assured  of  consideration. 

ADDRESSES:  Comments  should  be  sent 
to:  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attn:  Ms.  Maya  Bernstein,  Desk 
Officer  for  NARA,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730  or 
fax  number  301-713-6913. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  NARA 
published  a  notice  of  proposed 
collection  for  this  information  collection 
on  May  26,  1998  (63  FR  28525).  No 
comments  were  received.  NARA  has 


Federal  Register /  Vol.  63,  No.  154 /Tuesday,  August  11,  1998 /Notices 


42885 


sources  and 
I;  8:45  am] 


submitted  the  described  information 
collection  to  0MB  for  approval. 

In  response  to  this  notice,  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  In  this  notice, 
NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  Item  Approval  Request  List. 

OMB  number:  3095-0025 

Agency  form  number:  NA  Form  14110 
and  14110A 

Type  of  review:  Regular. 

Affected  public:  Business  or  for-profit, 
nonprofit  organizations  and  institutions, 
federal,  state  and  local  government 
agencies,  and  individuals  or 
households. 

Estimated  number  of  respondents: 
1,550. 

Estimated  time  per  response:  15 
minutes. 

Frequency  of  response:  On  occasion 
(when  respondent  requests  copies  of 
motion  picture,  audio,  and  video 
holdings  from  NARA). 

Estimated  total  annual  burden  hours: 
388  hours. 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1254.72.  The 
collection  is  prepared  by  researchers 
who  cannot  visit  the  appropriate  NARA 
research  room  or  who  request  copies  of 
records  as  a  result  of  visiting  a  research 
room.  NARA  offers  limited  provisions  to 
obtain  copies  of  records  by  mail  and 
requires  requests  to  be  made  on 
prescribed  forms  for  certain  bodies  of 
records.  NARA  uses  the  Item  Approval 
Request  List  form  to  track  reproduction 
requests  and  to  provide  information  for 
customers  and  vendors. 

Dated:  August  5. 1998. 
L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Resources  and 

Information  Services. 

{FR  Doc.  98-21545  Filed  8-10-98;  8:45  ami 

WLUNG  CODE  751S-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Sut>niission  for  OMB 
Review;  Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  73— Physical 
Protection  of  Plants  and  Materials. 

3.  How  often  the  collection  is 
required:  On  occasion.  Required  reports 
are  submitted  and  evaluated  as  events 
occur. 

4.  Who  will  be  required  or  asked  to 
report:  Persons  who  possess,  use, 
imjxjrt,  export,  transport,  or  deliver  to  a 
carrier  for  transport,  special  nuclear 
material. 

5.  The  number  of  annual  responses: 
68,641. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  The  industry  total  burden  is 
410,494  hours  annually  (43.134.5  hours 
for  reporting  and  367,359.8  hours  for 
recordkeeping). 

7.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies:  Not 
applicable. 

8.  Abstract:  NRC  regulations  in  10 
CFR  Part  73  prescribe  requirements  for 
establishment  and  maintenance  of  a 
physical  protection  system  with 
capabilities  for  protection  of  special 
nuclear  material  at  fixed  sites  and  in 
transit  and  of  plants  in  which  special 
nuclear  material  is  used.  The 
information  in  the  reports  and  records  is 
used  by  the  NRC  staff  to  ensure  that  the 
health  and  safety  of  the  public  is 
protected  and  that  licensee  possession 
and  use  of  special  nucleeir  material  is  in 
compliance  with  license  and  regulatory 
requirements. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level). 


Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov)  under  the  FedWorld 
collection  link  on  the  home  page  tool 
bar.  The  document  will  be  available  on 
the  NRC  home  page  site  for  60  days  after 
the  signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by 
September  10.  1998:  Erik  Godwin, 
Office  of  Information  and  Regulatory 
Affairs  (3150-0002).  NEOB-10202, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  August.  1998. 

For  the  Nuclear  Regulatory  Commission. 

Brenda  Jo.  SheltoB, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  9»-21462  Filed  8-10-98:  8:45  am) 

■nXMG  OOOE  TSM-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-289,  50-270,  «id  50-287] 

Duke  Energy  Corporation,  Oconee 
Nuclear  Station  Units  1, 2,  and  3; 
Notice  of  Acceptance  for  Docketing  of 
the  Application  and  Notice  of 
Opportunity  for  a  Hearing  Regarding 
Renewal  of  Licenses  Nos.  OPR-38, 
DPR-47,  and  OPR^55  for  an  Additional 
20- Year  Period 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  renewal  of  operating 
license  Nos.  DPR-38.  DPR-47  and  DPR- 
55.  which  authorize  the  Ehike  Energy 
Corporation  (Duke),  the  applicant,  to 
operate  its  Oconee  Nuclear  Station 
(ONS)  Units  1.  2.  and  3  at  2568 
megawatts  thermal.  The  renewed 
licenses  would  authorize  the  applicant 
to  operate  ONS  Units  1.  2.  and.  3  for  an 
additional  20  years  beyond  the  current 
40-year  period.  The  current  operating 
licenses  for  the  ONS  Units  1.  2,  and  3 
expire  on  February  6,  2013,  October  6, 
2013,  and  July  19.  2014.  respectively. 

Duke  submitted  an  application  to 
renew  the  operating  licenses  for  its  ONS 
units  by  letter  dated  July  6.  1998.  A 
Notice  of  Receipt  of  Application.  "Duke 
Energy  Corporation,  Oconee  Nuclear 
Station  Units  1.  2.  and  3,  Notice  of 
Receipt  of  Application  for  Renewal  of 
Facility  Operating  Licenses  Nos.  DPR- 
38,  DPR-47.  and  DPR-5.T.  for  an 
Additional  20  Year  Period,"  was 
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published  in  the  Federal  Register  on 
July  14.  1998,  (63  FR  37909). 

The  Commission's  staff  has 
determined  that  Duke  has  submitted 
information  in  accordance  with  10  CFR 
54.19.  54.21.  54.22.  54.23.  and  51.53(c) 
that  is  complete  and  acceptable  for 
docketing.  The  current  docket  nos.  50- 
269.  50-270.  and  50-287  for  License 
Nos.  DPR-38.  DPR-47,  and  DPR-55. 
respectively,  will  be  retained.  If  the 
Commission  determines  that  new 
license  or  docket  numbers  are 
necessary,  any  such  changes  will  be 
published  in  a  subsequent  Federal 
Regjetar  notice.  The  docketing  of  the 
renewal  application  does  not  preclude 
requesting  additional  information  as  the 
review  proceeds,  nor  does  it  predict 
whether  the  Commission  will  grant  or 
deny  the  application. 

Prior  to  issuance  of  the  requested 
license  renewals,  the  NRC  will  have 
made  the  findings  required  by  the 
AttHnic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  NRC's  rules  and 
regulations.  In  accordance  with  10  CFR 
54.29,  the  NRC  will  issue  a  renewed 
license  based  upon  its  review  and 
findings  that  actions  have  been 
identified  and  have  been,  or  will  be 
taken  with  respect  to  (1)  Managing  the 
effects  of  agiBg  during  the  period  of 
extended  operaboB  on  the  functicmality 
of  structuies  and  components  that  have 
bem  idmtified  to  require  agiog 
raanageraent  review  and  (2)  time- 
limited  aging  analyses  that  have  been 
identified  to  reauiie  review  such  that 
there  is  reeaonaoie  assurance  that  the 
activities  authcHizad  by  the  renewed 
license  will  contiaue  to  be  conducted  in 
accordance  writh  the  current  licensing 
basis  ICLBi  and  that  any  changes  made 
to  tin  plant's  CLB  onnply  writh  the  Act 
and  tiie  Coramisaion's  regulations. 
Additionally,  in  accordance  with  10 
CFR  51.95(c).  the  NRC  will  prepare  an 
anvironmeiital  impact  statement  which 
is  a  supplement  to  the  Ccnnmission's 
NUREG-1437,  "Generic  Environmental 
Impact  Statenent  for  License  Renewal 
of  Nuclear  Power  Plants"  (May  1996). 
Pursuant  to  10  CFR  51.26,  as  part  of  the 
environmental  scoping  process,  the  staff 
intends  to  hold  a  public  scoping 
meeting.  The  details  of  the  pxibSc 
scoping  meeting  will  be  included  in  a 
future  Federal  R^ialer  notice.  The 
Commission  also  intends  to  hold  public 
meetings  to  discuss  the  license  renewal 
process  and  schedule  for  conducting  the 
review.  The  Commi»ion  will  provide 
prior  notice  for  these  meetings.  As 
discussed  further  below,  in  the  event 
that  a  hearing  is  held,  issues  that  may 
be  litigated  will  be  confined  to  thoae 
pertinent  to  the  foregoing. 


By  September  10, 1998,  the  applicant 
may  file  a  request  for  a  hearing,  and  any 
person  whose  interest  may  be  affected 
by  this  proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene 
with  respect  to  the  license  renewals  in 
accordance  with  the  provisions  of  10 
CFR  2.714.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Geknan 
Building,  2120  L  Street,  NW, 
Washington.  DC  20037  and  at  the  Local 
Public  Dociunent  Ro(»n  for  the  ONS 
Units  1.  2,  and  3  located  in  the  Occmee 
County  Library,  501  West  South  Broad 
Street,  Walhalla,  SC  29691.  If  a  request 
for  a  hearing  or  a  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  er  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Conunission  or  by  the  Chmrman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request(s)  and/or 
petition(s).  aad  the  Secretary  or  the 
designated  Atomiic  Safety  and  licmsing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order.  In  the  event  that 
no  request  fat  hearing  or  petition  for 
leave  ta.  intervene  is  filed  by  the  above 
date,  the  NRC  may,  upon  completioB  of 
its  ev^uations  and  upc«  making  the 
findings  required  under  10  CFR  Part  54 
and  Part  51 ,  renew  the  licases  without 
further  notice. 

As  required  by  10  CFR  2.714.  a 
petition  for  leeve  to  intervene  shaH  set 
fnth  with,  particularity  the  interest  of 
the  petititmer  in  the  proc— ding  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding,  t^ung  into 
consideration  the  Bmit^  scope  of 
matters  which  may  be  considered 
pursuant  to  10  CFR  Parts  54  and  51.  The 
petitirai  should  qwdficaliy  explain  the 
reasms  why  intervention  should  be 
permitted  with  pavticnlw  lefeience  te 
the  following  hctoiK  (1)  The  nature  of 
the  petitionv's  rifht  under  the  Act  te  he 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  posabte 
effect  of  any  order  whidi  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petiti(m  should 
also  identify  the  ^lecific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wi^ies  to  intervene. 
Any  person  who  has  filed  a  petition  lor 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 


petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
additicxi,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contenticHi  and  a  ccmcise  statnnent  of 
the  alleged  fects  or  expert  opinion 
which  suppmt  the  craitention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  soiirces  and 
documents  (^  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  estabU^  those  facts  or 
expat  opinion.  The  petiticmer  must 
provide  sufficient  information  to  show 
that  a  genuine  dispute  exists  with  the 
8{^icant  cm  a  material  issue  of  law  ch- 
fact.  Contentions  ahali  be  limited  te 
matters  within  the  scc^e  ot  the  action 
under  con«deration.  "nie  omtentioa 
must  be  cme  which,  if  proven,  would 
untitle  the  petitiono'  to  relief.  A 
petitioBor  who  Sails  to  file  such  a 
siippleraent  which  satisfies  these 
requireraoits  with  respect  to  at  least  one 
cententicm  will  net  he  permitted  to 
partidpete  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
liaitaticMis  in  the  order  putting  teave  to 
intarvmie,  and  have  the  opportunity  to 
participate  fully  in  thecraiduct  of  the 
hearing,  inchutiag  die  oppottunity  to 
present  evidence  and  cross-exaeune 
witnesaes. 

Requests  for  a  having  and  petitions 
for  leeve  to  intervene  must  be  filed  with 
the  Secretary  of  the  C(»mni»km.  U.S. 
Nuclear  Regulatory  Commtsaion. 
Washington.  DC  20555-0001,  Attmtien: 
Rulemakings  and  Adjudicatiens  Staff,  or 
may  be  delivered  to  the  Conunissicm's 
Public  Documoit  Room,  ^le  Geiman 
Building,  2120  L  Street,  NW, 
Washington,  DC,  20037  by  the  above 
date.  A  copy  of  the  request  tot  a  heering 
and  the  petition  riunild  also  be  sent  to 
the  Office  of  the  Gmwal  Counsel,  U.S. 
Nuclear  ReguktCHy  Omunissimi, 
Washington,  DC  20555-0001,  and  to 
Paul  R  Newton,  Esquire,  Doke  Energy 
Corporation,  422  South  Church  Street, 
Charlotte,  North  Carolina  28201-1006. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions,  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
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Commission,  the  presiding  officer,  or 
the  Atomic  Safety  and  Licensing  Board 
that  the  petition  and/or  request  should 
be  granted  based  upon  a  balancing  of 
the  factors  specified  in  10  CFR 
2.714(a)(1)  (i)-(v)  and  2.714(d). 

Detailed  information  about  the  license 
renewal  process  can  be  found  under  the 
nuclear  reactors  icon  of  the  NRC's  web 
page,  http://www.nrc.gov. 

A  copy  of  the  application  to  renew  the 
ONS  Units  1,  2,  and  3  licenses  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street. 
NW,  Washington,  DC  20037,  and  the 
Local  Public  Document  Room  for  the 
ONS  Units  1,  2,  and  3  located  in  the 
Oconee  County  Library,  501  West  South 
Broad  Street,  Walhalla,  SC  29691. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  August  1998. 

For  the  Nuclear  Regulatory  Commission. 

Christopher  I.  Grimes, 

Director,  License  Renewal  Project  Directorate, 
Division  of  Reactor  Program  Management. 
Office  of  Nuclear  Reactor  Regulation. 

|FR  Doc.  98-21463  Filed  8-10-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8681 -MLA-4  ASLBP  No. 
98-748-03-MLA] 

International  Uranium  (USA) 
Corporation  Designation  of  Presiding 
Officer 

Pursuant  to  delegation  by  the 
Commission  dated  December  29,  1972, 
published  in  the  Federal  Register,  37  PR 
28710  (1972),  and  Sections  2.105.  2.700, 
2.702.  2.714,  2.714a.  2.717  and  2.1207  of 
the  Commission's  Regulations,  a  single 
member  of  the  Atomic  Safety  and 
Licensing  Board  Panel  is  hereby 
designated  to  rule  on  petitions  for  leave 
to  intervene  and/or  requests  for  hearing 
and.  if  necessary,  to  serve  as  the 
Presiding  Officer  to  conduct  an  informal 
adjudicatory  hearing  in  the  following 
proceeding. 

International  Uranium  (USA) 
Corporation  (lUSA)  (Request  for 
Material  License  Amendment) 

The  hearing,  if  granted,  will  be 
conducted  pursuant  to  10  C.F.R. 
Subpart  L  of  the  Commission's 
Regulations.  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings."  This  proceeding  concerns 
a  request  for  hearing  by  Envirocare  of 
Utah.  Inc.  and  the  State  of  Utah  with 
respect  to  NRC's  approval  of  a  license 
amendment  which  allows  lUSA  to 


receive  uranium  bearing  material  from 
the  Ashland  2  Formerly  Utilized  Sites 
Remedial  Action  Program  site  near 
Tonawanda,  New  York. 

The  Presiding  Officer  in  this 
proceeding  is  Administrative  Judge 
Peter  B.  Bloch.  Pursuant  to  the 
provisions  of  10  CFR  §  2.722. 
Administrative  Judge  Richard  F.  Cole 
has  been  appointed  to  assist  the 
Presiding  Officer  in  taking  evidence  and 
in  preparing  a  suitable  record  for 
review. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  Judge 
Bloch  and  Judge  Cole  in  accordance 
with  CFR  §2.701.  Their  addresses  are: 
Administrative  Judge  Peter  B.  Bloch. 
Presiding  Officer.  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
D.C.  20555 
Administrative  Judge  Richard  F.  Cole 
Special  Assistant,  Atomic  Safety  and 
Licensing  Board  Panel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
D.C.  20555 

Issued  at  Rockville,  Maryland,  this  4th  day 
of  August  1998. 
B.  Paul  Coner,  Jr., 

Chief  Administrative  Judge.  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  98-21461  Filed  8-10-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  70-7002] 

Notice  of  Amendment  to  Certificate  of 
Compliance  GDP-2  For  The  U.S. 
Enrichment  Corporation,  Portsmouth 
Gaseous  Diffusion  Plant;  Portsmouth, 
OH 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 
amendment  request  is  not  significant  in 
accordance  with  10  CFR  76.45.  In 
making  that  determination,  the  staff 
concluded  that:  (1)  there  is  no  change  in 
the  types  or  significant  increase  in  the 
amounts  of  any  effiuents  that  m'ay  he 
released  offsite;  (2)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents;  (5)  the  proposed  changes  do 
not  result  in  the  possibility  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 


will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safeguards,  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  reouest  is  described  below. 

The  NRC  staff  has  reviewed  the 
certificate  amendment  application  and 
concluded  that  it  provides  reasonable 
assurance  of  adequate  safety,  safeguards, 
and  security  and  compliance  with  NRC 
requirements.  Therefore,  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Portsmouth  Gaseous 
Difhjsion  Plant  (PORTS).  The  staff  has 
prepared  a  Compliance  Evaluation 
Report  which  provides  details  of  the 
staffs  evaluation.  The  NRC  staff  has 
determined  that  this  amendment 
satisfies  the  criteria  for  a  categorical 
exclusion  in  accordance  with  10  CFR 
51.22.  Therefore,  pursuant  to  10  CFR 
51.22(b).  no  environmental  impact 
statement  or  environmental  assessment 
need  be  prepared  for  this  amendment. 

USEC  or  any  person  whose  interest 
may  be  affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 
of  the  Director's  Decision.  The  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  Notice.  A  petition 
for  review  of  the  Director's  Decision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 
interest  may  be  affected  by  the  results  of 
the  decision.  The  petition  should 
specifically  explain  the  reasons  why 
review  of  the  Decision  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  the  interest  of 
the  petitioner;  (2)  how  that  interest  may 
be  affected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  Decision; 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 
described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  filing  of  the  petition.  If  no 
petition  is  received  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendment  to  the 
Certificate  of  Compliance  without 
further  delay.  If  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 
final  in  60  days,  unless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
Notice. 

A  petition  for  review  must  be  filed 
with  the  Secretan.'  of  the  Commission. 
U.S.  Nuclear  Regulatory-  Commission, 
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Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW. 
Washington,  DC,  by  the  above  date. 

For  further  details  with  respect  to  the 
action  see:  (1)  the  application  for 
amendment  and  (2)  the  Commission's 
Comphance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW,  Washington.  DC,  and  at  the 
Local  Public  Document  Room. 

Date  of  amendment  request:  June  11, 
1998. 

Brief  description  of  amendment:  The 
United  States  Enrichment  Corporation 
(USEC)  submitted  a  certificate 
amendment  request  for  the  Portsmouth 
Gaseous  Diffusion  Plant  (PORTS)  to 
delete  the  requirement  in  The  Plan  for 
Achieving  Compliance  with  NRC 
Regulations  at  the  Portsmouth  Gaseous 
Diffusion  Plant  (Compliance  Plan)  Issue 
11,  Plan  of  Action  and  Schedule,  to 
install  evacuation  horns/lights  in  the  X- 
744H  warehouse  and  to  tie  them  to  the 
X-744G  warehouse  Criticality  Accident 
Alarm  System  (CAAS).  Prior  to 
requesting  approval  from  the  NRC  for 
changes  to  the  Plan  of  Action  and 
Schedule  section  of  the  Compliance 
Plan,  USEC  is  required  to  obtain  the 
Department  of  Energy's  (DOE's) 
approval.  As  such,  USEC  in  a  letter 
dated  May  7.  1998,  requested  DOE 
approval  of  the  change.  DOE's  approval 
was  granted  on  May  29, 1998. 

Issue  11  of  the  Compliance  Plan  was 
originally  developed  by  EOE  to  ensure 
that  woiiiers  in  X-744H  would  be 
alerted  immediately  if  an  inadvertent 
criticality  occuired  in  X-744H.  The 
criticality  in  X-744H  would  be  detected 
by  the  CAAS  cluster  of  instruments 
located  in  X-744G  which  is  about  300 
feet  from  X-744H.  However,  recent 
operational  changes,  which  includes  the 
transiiar  of  fissile  material  operations 
(FMOs)  of  concern  from  X-744H  to 
anothn*  facility  which  is  already 
covered  by  a  CAAS,  and  the  intrinsic 
nature  of  the  residual  contaminated 
material  stored  in  X-744H,  do  not 
warrant  CAAS  coverage  for  X-744H. 
since  a  criticality  accident  in  this 
Cacility  it  not  credible. 

Basia  for  FiBding  of  No  Significance 

1.  The  proposed  amendment  will  not 
result  in  a  change  in  the  types  or 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
ofTsite. 

This  amendment  deletes  the 
CcHnplianca  Plan  requirement  to  install 
criticality  alarms  (boms/lights)  in  X- 


744H  and  to  tie  them  to  the  existing  X- 
744G  CAAS.  It  does  not  involve  systems 
that  are  used  to  prevent  or  mitigate 
effluents  that  may  be  released  offsite. 
Therefore,  this  amendment  will  not 
result  in  a  significant  change  in  the 
types  or  significant  increase  in  the 
amounts  of  any  effluents  that  may  be 
released  offsite. 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposure. 

This  amendment  deletes  the 
Compliance  Plan  requirement  to  install 
criticality  alarms  (horns/lights)  in  X- 
744H  and  to  tie  them  to  the  existing  X- 
744G  CAAS.  This  requirement  was 
included  in  the  Compliance  Plan  before 
certification  to  ensure  that  workers  in 
X-744H  would  be  alerted  immediately 
if  an  inadvertent  criticality  occurred  in 
X-744H.  However,  since  that  time, 
USEC  has  transferred  the  FMOs  of 
concern  to  another  facility  covered  by  a 
CAAS  thus  reducing  the  likelihood  of  a 
criticality  in  X-744H  to  insignificant 
levels.  In  addition,  the  X-744H  facility 
is  more  than  200  feet  from  the  nearest 
FMO  of  concern  which  places  it  outside 
the  range  of  significant  criticality  doses. 
Therefore,  not  requiring  CAAS  coverage 
for  this  amendment  would  not  adversely 
affect  criticality  safety  for  X-744H.  For 
these  reasons,  the  proposed  amendment 
will  not  result  in  a  significant  increase 
in  individual  or  cumulative 
occupational  radiation  exposures. 

3.  "The  proposed  amendment  will  not 
result  in  a  significant  construction 
impact. 

The  proposed  amendment  does  not 
involve  any  construction,  therefcHV, 
there  will  be  no  construction  impacts. 

4.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  ot  chemical 
consequences  from,  previously  analyzed 
accidents. 

For  the  reascms  provided  in  the 
assessment  of  criterion  2,  the  proposed 
amendment  will  not  result  in  a 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  frtHn,  previously  analyzed 
accidents. 

5.  The  proposed  amendment  will  not 
result  in  the  possibility  of  a  new  or 
different  kind  of  accident. 

For  the  reasons  provided  in  the 
assessment  of  criterion  2,  the  proposed 
amendment  will  not  result  in  new  or 
different  kinds  of  accidents. 

6.  The  proposed  amendment  will  not 
result  in  a  significant  reduction  in  any 
margin  of  safety. 

For  the  reasons  provided  in  the 
assessment  of  criterion  2.  the  proposed 
amendment  will  not  result  in  a 


significant  reduction  in  any  margin  of 
safety. 

7.  The  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safety, 
safeguards,  or  security  programs. 

For  the  reasons  provided  in  the 
assessment  of  criterion  2,  the  proposed 
amendment  will  not  result  in  an  overall 
decrease  in  the  effectiveness  of  the 
plant's  safety  program. 

The  staff  has  not  identified  any 
safeguards  or  security  related 
implications  from  the  proposed 
amendment.  Therefore,  the  proposed 
amendment  will  not  result  in  an  overall 
decrease  in  the  effectiveness  of  the 
plant's  safeguards  or  security  programs. 

Effective  date:  The  amendment  to 
GDP-2  will  become  effective  five  (5) 
days  after  issuance  by  NRC. 

Certificate  of  Compliance  No.  GDP-2: 
Amendment  will  revise  PORTS 
Compliance  Plan  Issue  11. 

Local  Public  Document  Room 
/ocafjon.- Portsmouth  Public  Library, 
1220  Gallia  Street,  Portsmouth,  Ohio 
45662. 

E>ated  at  Rockville,  Maryland,  this  31st  day 
of  July  1998. 

For  the  Nuclear  Regulatory  Commission. 
Malcolm  R.  Knapp, 

Acting  Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[PR  Doc.  98-21548  Filed  8-10-98;  8:45  am) 
BILUNG  COOE  75W-«1-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Submission  of  Information  CoUsction 
for  OMB  Review;  Comment  Request; 
Liability  for  Termination  of  Single- 
Employer  Plans 

AGB4CY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  request  far  extension 
of  C^4B  approval. 

summary:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC')  is  requesting  that 
the  Office  of  Management  and  Budget 
("OMB")  extend  approval,  imder  the 
PaperwcR^  Reduction  Act,  of  a 
collection  of  infcmnatioB  in  its 
regulation  on  Employer  Liability  (29 
CFR  Part  4062)  (OMB  coxAnA  number 
1212-0017).  This  notiee  informs  the 
public  of  the  PBGC's  request  and  solicits 
public  commoit  an  the  collection  of 
information. 

DATES:  Comments  should  be  submitted 
by  September  10, 1998. 
AfNMEBSCS:  Comments  should  be 
mailed  to  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
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Management  and  Budget,  Attention: 
Desk  Officer  for  Pension  Benefit 
Guaranty  Corporation,  Washington,  DC 
20503.  Copies  of  the  request  for 
extension  (including  the  collection  of 
information)  are  available  from  the 
Communications  and  Public  Affairs 
Department  of  the  Pension  Benefit 
Guaranty  Corporation,  suite  240,  1200  K 
Street,  NW.,  Washington,  DC,  20005- 
4026,  between  9  a.m.  and  4  p.m.  on 
business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  B.  Klion,  Attorney,  Office  of 
the  General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street, 
NW..  Washington,  DC  20005-1026,  202- 
326-4024.  (For  TTY/TDD  users,  call  the 
Federal  relay  service  toll-free  at  1-800- 
877-8339  and  ask  to  be  connected  to 
202-326-4024.) 

SUPPLEMENTARY  INFORMATION:  Section 
4062  of  the  Employee  Retirement 
Income  Security  Act  of  1974  provides 
that  the  contributing  sponsor  of  a  single- 
employer  pension  plan  and  members  of 
the  sponsor's  controlled  group  ("the 
employer")  incur  liability  ("employer 
liability")  if  the  plan  terminates  v^ith 
assets  insufficient  to  pay  benefit 
liabilities  under  the  plan.  The  PBGC's 
statutory  lien  for  employer  liability  and 
the  payment  terms  for  employer  liability 
are  affected  by  whether  and  to  what 
extent  employer  liability  exceeds  30 
percent  of  the  employer's  net  worth. 

Section  4062.6  of  the  PBGC's 
employer  liability  regulation  (29  CFR 
4062.6)  requires  a  contributing  sponsor 
or  member  of  the  contributing  sponsor's 
controlled  group  who  believes  employer 
liability  upon  plan  termination  exceeds 
30  percent  of  the  employer's  net  worth 
to  so  notify  the  PBGC  and  to  submit  net 
worth  information.  This  information  is 
necessary  to  enable  the  PBGC  to 
determine  whether  and  to  what  extent 
employer  liability  exceeds  30  percent  of 
the  employer's  net  worth. 

The  collection  of  information  under 
the  regulation  has  been  approved  by 
OMB  under  control  number  1212-0017. 
The  PBGC  is  requesting  that  OMB 
extend  its  approval  for  three  years. 

The  PBGC  estimates  that  an  average  of 
13  contributing  sponsors  or  controlled 
group  members  per  year  will  respond  to 
this  collection  of  information.  The 
PBGC  further  estimates  that  the  average 
annual  burden  of  this  collection  of 
information  will  be  12  hours  and  $1,800 
per  respondent,  with  an  average  total 
annual  burden  of  156  hours  and 
$23,400. 


Issued  in  Washington.  DC,  this  5th  day  of 
August,  1998. 
Stuart  A.  Sirkin, 

Director.  Corporate  Policy  and  Research 
Department,  Pension  Benefit  Guarantv 
Corporation. 

[FR  Doc.  98-21504  Filed  8-10-98;  8;45  am] 

BILLING  CODE  7708-01 -P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Submission  of  Information  Collection 
for  OMB  Review;  Comment  Request; 
Disclosure  to  Participants 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  request  for  extension 
of  OMB  approval. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  is  requesting  that 
the  Office  of  Management  and  Budget 
("OMB")  extend  approval,  under  the 
Paperwork  Reduction  Act,  of  a 
collection  of  information  in  its 
regulation  on  Disclosure  to  Participants 
(29  CFR  Part  4011)  (OMB  control 
number  1212-0050).  This  notice 
informs  the  public  of  the  PBGC's  request 
and  solicits  public  comment  on  the 
collection  of  information. 

DATES:  Comments  should  be  submitted 
by  September  10,  1998. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Pension  Benefit 
Guaranty  Corporation,  Washington,  DC 
20503.  Copies  of  the  request  for 
extension  (including  the  collection  of 
information)  are  available  from  the 
Communications  and  Public  Affairs 
Department  of  the  Pension  Benefit 
Guaranty  Corporation,  suite  240,  1200  K 
Street,  NW.,  Washington,  DC,  20005- 
4026,  between  9  a.m.  and  4  p.m.  on 
business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  or  Catherine  B.  Klion, 
Attorney,  Office  of  the  General  Counsel, 
Pension  Benefit  Guarantv  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005^026,  202-326-^024.  (For  TTY/ 
TDD  users,  call  the  Federal  relay  service 
toll-free  at  1-800-877-8339  and  ask  to 
be  connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  Section 
4011  of  the  Employee  Retirement 
Income  Security  Act  of  1974  requires 
plan  administrators  of  certain 
underfunded  single-employer  pension 
plans  to  provide  an  annual  notice  to 
plan  participants  and  beneficiaries  of 


the  plan's  funding  status  and  the  limits 
on  the  PBGC's  guarantee. 

The  PBGC's  regulation  implementing 
this  provision  (29  CFR  Part  4011) 
prescribes  which  plans  are  subject  to  the 
notice  requirement,  who  is  entitled  to 
receive  the  notice,  and  the  time,  form, 
and  manner  of  issuance  of  the  notice. 
The  notice  provides  recipients  with 
meaningful,  understandable,  and  timelv 
information  that  will  help  them  become 
better  informed  about  their  plans  and 
assist  them  in  their  financial  planning. 
(The  "-egulation  may  be  accessed  on  the 
PBGC's  home  page  at  http:// 
www.pbgc.gov.) 

The  collection  of  information  under 
the  regulation  has  been  approved  by 
OMB  under  control  number  1212-0050. 
The  PBGC  is  requesting  that  OMB 
extend  its  approval  for  three  years. 

The  PBGC  estimates  that  an  average  of 
3,500  plans  per  year  will  respond  to  this 
collection  of  information.  The  PBGC 
further  estimates  that  the  average  annual 
burden  of  this  collection  of  information 
will  be  1.97  hours  and  $74  per  plan, 
with  an  average  total  annual  burden  of 
6,904  hours  and  $258,900. 

Issued  in  Washington.  EXZ.  this  5th  day  of 
August.  1998 
Stuart  A.  Sirkin, 

Director.  Corporate  Policy  and  Research 
Department.  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  98-21505  Filed  8-10-98.  8:45  am) 

BILUNG  CODE  7708-01 -P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meetings 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisor\'  Committee 
will  be  held  on — 

Thursday,  August  12.  1998 
Thursday,  August  27,  1998 

The  meetings  will  start  at  10  a.m  and 
will  be  held  in  Room  5A06A.  Office  of 
Personnel  Management  Building.  1900  E 
Street,  NW.,  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chair,  five 
representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and  five 
representatives  from  Federal  agencies. 
Entitlement  to  membership  on  the 
Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Pievailing 
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Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV.  chapter  53,  5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start 
in  open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meetings  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the  Chair  to 
devise  strategy  and  formulate  positions. 
Premature  disclosure  of  the  matters 
discussed  in  these  caucuses  would 
unacceptably  impair  the  ability  of  the 
Committee  to  reach  a  consensus  on  the 
matters  being  considered  and  would 
disrupt  substantially  the  disposition  of 
its  business.  Therefore,  these  caucuses 
will  be  closed  to  the  public  because  ©f 
a  determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may. 
depending  on  the  issues  involved, 
constitute  a  substantial  fxwtion  of  a 
meeting. 

Annually,  the  Chair  compiles  a  report 
of  pay  issues  discussed  and  concluded 
recommendations.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chair  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
this  meeting  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  5559,  1900  E  Street. 
NW.,  Washington,  DC  20415  (202)  606- 
1500. 


Dated:  August  5,  1998. 
Phyllis  G.  Heuerman, 

Acting  Chair.  Federal  Prevailing  Rate 

Advisory  Committee. 

(PR  Doc.  98-21456  Filed  8-10-98;  8:45  ami 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee  Cancellation  of  Open 
Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-i63),  notice  is  hereby 
given  that  the  meeting  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
scheduled  for  Thursday,  August  13, 
1998  has  been  canceled. 

Information  wi  other  meetings  can  be 
obtained  by  contacting  the  Committee's 
Secretary,  Office  of  Personnel 
Management,  Federal  Prevailing  Rate 
Advisory  Committee,  Room  5559,  1900 
E  Street.  NW.,  Washingtwi,  DC  20415 
(202)  606-1500. 

Dated:  August  4,  199e 
Phyllis  G.  Heuanaan. 

Acting  Chair,  Federal  Prevailing  Rate 

Advisory  Committee 

(FR  Doc.  98-21457  Filed  8-10-98;  8:45  am] 

BtLUNQ  COOC  8326-C1-P 


RAILROAD  RETWEMENT  BOARD 

Proposed  CoHection;  Comment 
Request 

Summary:  In  accordance  with  the 
requirement  of  Section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
wrhich  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  Purpose  of  information 
collection:  Supplemental  Information  on 
Accident  and  Insurance;  OMB  3220- 
0036  Under  Section  12(o)  of  the 
Railroad  Unemployment  Insurance  Act 


(RUIA),  the  Railroad  Retirement  Board 
is  entitled  to  reimbursement  of  the 
sickness  benefits  paid  to  a  railroad 
employee  if  the  employee  receives  a 
sum  or  damages  for  the  same  infirmity 
for  which  the  benefits  are  paid.  Section 
2(f)  of  the  RUIA  requires  employers  to 
reimburse  the  RRB  for  days  in  which 
salary,  wages,  pay  for  time  lost  or  other 
renumeration  is  later  determined  to  be 
payable.  Reimbursements  under  section 
2(f)  generally  result  from  the  award  of 
pay  for  time  lost  or  the  payment  of 
guaranteed  wages.  The  RUIA  prescribes 
that  the  amount  of  benefits  paid  be 
deducted  and  held  by  the  employer  in 
a  special  fund  for  reimbursement  to  the 
RRB. 

The  RRB  currently  utilizes  Form  (s) 
Sl-lc,  Supplemental  Information  on 
Accident  and  Insurance),  SI-5  (Report 
<rf  payments  to  Employee  Claiming 
Sickness  Benefits  Under  the  RUIA),  ID- 
3s  (Request  for  Lien  Information),  ID-3u 
(Request  for  SecUon  2(f)  Information), 
ID-30k  (Form  Letter  Asking  Claimant 
for  Additional  Information  on  Injury  or 
Illness),  II>-3Dk-l  (Request  for 
Supplemental  Information  on  Injury  or 
IUness-3rd  Party),  and  ID-3-Q 
(Insurance  Inquiry)  to  obtain  the 
necessary  information  from  claimants 
and  railroad  employers. 

Minor  formatting  and  editorial 
changes  which  include  the  addition  of 
laasguage  required  by  the  Paperwork 
Reduction  Act  of  1995  are  proposed  to 
Ferns  SI-lc  and  Form  SI-5.  Forms  ID- 
3s  and  ID-3U  are  being  revised  to  insert 
completion  instructions  and  the 
Paperwork  Reduction  Act  notice  to  the 
reverse  side  of  the  form.  The  RRB 
proposes  the  creation  of  a  new  form, 
Form  ID-3S-1.  Request  for  Uen 
Information,  which  is  similar  to  Form 
ID-3s  but  has  been  designed  for  use  by 
an  attorney  and/or  insurer  responsible 
for  paying  personal-injury  damages  to 
the  railroad  employee  for  third  party 
liability  cases.  Enhancements  are  also 
being  proposed  to  Forms  ID-30k  and 
ID-30k-l  which  will,  upon  OMB 
approval,  allow  for  the  obsolescence  of 
Form  ID-3-0Q.  Completion  is  required 
to  obtain  benefits.  One  response  is 
requested  of  each  respondent. 

Estimate  of  Annual  Respondent  burden 

The  estimated  annual  respondent 
burden  for  this  collection  is  as  follows: 


Form  Nos. 


Sl-lc  .. 
SI-5  .... 
ID-3S  .. 
ID-3S.1 


Annual 
F«sponses 


3,200 

2,500 

18,500 

500 


Time 
(min) 


Burden 
(hrs) 


267 

208 

925 

25 


SECURITIE 
COMMISSK 
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Form  Nos. 


Annual 
responses 


Time 
(mm) 


Burden 

(hrs) 


ID-3U  .... 
ID-30k  .. 
ID-30k.1 


Total 


1.500 

2| 

75 

2.500 

5 

208 

2.000 

5 

* 1 

167 

30.700 


1.875 


Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  ].  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-20^2.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
Chuck  Mierzwa, 
Clearance  Officer. 
[FR  Doc.  98-21396  Filed  8-10-98;  8:45  am) 

BILUNG  CODE  790S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40306] 

Alternative  Dispute  Resolution  Policy 
Statement 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  statement  of  policy. 

summary:  Consistent  with  the 
Administrative  Dispute  Resolution  Act 
of  1996,  the  recommendations  of  the 
National  Performance  Review,  and 
Executive  Order  12988,  the  Securities 
and  Exchange  Commission  has  adopted 
this  Final  Statement  of  Policy  on  the  use 
of  alternative  dispute  resolution  (ADR) 
techniques  to  resolve  appropriate 
disputes  in  a  fair,  timely,  and  cost 
efficient  manner. 
EFFECTIVE  DATE:  August  11,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  D. 
Leah  Meltzer,  Senior  ADR  Specialist, 
Office  of  General  Counsel,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.  Mail  Stop  6-6,  Washington, 
DC  20549,  telephone  (202)  942-0048;  e- 
mail  meltzerd@sec.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  29,  1993,  in  response  to 
the  Administrative  Dispute  Resolution 
Act  of  1990,  the  Commission  published 
a  notice  in  the  Federal  Register  inviting 
interested  persons  to  submit  comments 
on  the  utility  of  application  of  ADR 


procedures  in  Commission  programs 
and  activities  to  assist  the  Commission 
in  its  effort  to  develop  appropriate 
policies.  All  nine  comments  received 
related  to  the  Commission's 
enforcement  program  and  were 
considered  in  developing  the 
Commission's  final  Statement  of  Policy. 

Statement  of  Policy  on  Alternative 
Dispute  Resolution 

ADR  is  the  resolution  of  disputes 
through  informal,  voluntary,  consensual 
techniques  such  as  mediation,  early 
neutral  evaluation,  minitrials,  the 
practice  of  ombuds,  arbitration  and 
other  methods.  The  Commission  is 
committed  to  the  use  of  ADR  as  a 
management  tool  to  resolve  disputes  at 
an  early  stage,  in  an  expeditious,  cost 
effective,  and  mutually  acceptable 
manner.  The  Commission  adopts  this 
policy  to  express  its  full  support  for  the 
appropriate  use  of  ADR.  This  policy  is 
intended  to  apply  to  the  resolution  of 
disputes  in  contract  administration, 
disputes  in  litigation  (except  as  noted 
below),  and  internal  disputes,  such  as 
those  between  employees  and 
management.  It  is  not  intended  to  apply 
to  inspections  and  law  enforcement 
investigations.  In  addition,  a  number  of 
factors  make  litigation  challenging 
enforcement  of  the  federal  securities 
laws  generally  unsuitable  for  ADR 
techniques  (i.e..  the  need  to  ensure  that 
the  law  enforcement  function  is  not 
compromised,  the  need  to  ensure 
uniform  treatment,  and  the  need  for 
judicial  resolution  or  precedent).  This 
policy  is  also  not  intended  to  apply  to 
situations  where  the  Commission  seeks 
a  temporary  retraining  order. 

Core  Principles  Governing  the 
Commission's  Use  of  ADR 

Any  use  of  ADR  by  the  Commission 
will  be  governed  by  certain  core 
principles.  Foremost,  any  Commission 
ADR  program  must  further  the  agency's 
mission  of  administering  the  federal 
securities  laws  and  protecting  investors. 
While  the  Commission  will  consider 
ADR  in  any  dispute  in  which  a 
negotiated  solution  is  a  potentially 
acceptable  outcome,  the  Commission 
believes  that  not  every  dispute  is 
suitable  for  settlement  through  ADR. 
Further,  while  ADR  processes  are  an 


important  option  in  the  Commission's 
ability  to  resolve  disputes,  we  believe 
the  processes  are  supplementary  to.  not 
a  displacement  of.  traditional 
adjudicative  methods  of  resolving 
disputes.  Therefore,  the  Commission 
will  engage  in  .^DR  only  after 
determining  that  ADR  is  appropriate  in 
a  particular  instance.  Moreover,  the 
Commission  recognizes  that  its  ADR 
policies  and  programs  must  be  flexible 
enough  to  respond  to  the  diversity  of 
disputes  that  the  Commission  handles, 
the  evolving  court-based  ADR  programs, 
and  on-going  statutory  changes  and 
programmatic  concerns.  To  that  end.  the 
Commission  believes  that  its  ADR 
policy  should  be  dynamic  and 
continually  developing. 

Affirmative  Steps  To  Promote  the  Use 
of  ADR 

In  furtherance  of  its  commitment  to 
ADR,  the  Commission  has  taken  and 
will  continue  to  take  several  affirmative 
steps  to  promote  the  use  of  ADR.  The 
Administrative  Dispute  Resolution  Act 
requires  that  each  agency  appoint  an 
agency  Dispute  Resolution  Specialist. 
The  Commission  has  appointed  the 
General  Counsel  as  the  agency  Dispute 
Resolution  Specialist.  The  senior  ADR 
specialist  ser\es  as  the  Deputy  Dispute 
Resolution  Specialist.  The  Dispute 
Resolution  Specialist  is  authorized  to 
develop  dispute  resolution  policy  and 
procedures;  consult  with  the  staff  on 
individual  disputes  regarding  the 
appropriate  use  of  ADR;  develop 
conflict  management  and  prevention 
programs;  monitor  implementation  and 
evaluate  dispute  resolution  program 
execution  and  results;  determine 
appropriate  ADR-related  training  within 
the  Commission  to  educate  employees 
and  disputants  about  ADR  and  conflict 
management  options  and  processes; 
provide  for  access  to  neutral  third 
parties;  and  assure  that  incentives  are 
developed  which  reward  the 
appropriate  use  of  ADR. 

Training 

The  Commission  has  begun  and  will 
continue  to  provide  ADR  training  to 
managers,  supervisors  and  other 
individuals  identified  as  benetiting  from 
the  training,  so  that  they  wjll 
understand  the  appropriate  use  of  ADR. 
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its  potential  benefits,  and  how  to  obtain 
assistance.  The  Commission  will,  as 
appropriate,  also  provide  certain 
employees,  including  litigation  and 
contract  attorneys,  with  training  in  ADR 
advocacy  techniques. 

Confidentiality  of  ADR  Processes 

The  Commission  recognizes  that  the 
successful  use  of  ADR  procedures  is 
dependent  on  reasonable  assurances  of 
confidentiality  to  protect  the  process. 
This  principle  is  recognized  and 
implemented  by  provisions  of  the  ADR 
Act.  Accordingly,  in  connection  with 
the  ADR  policy  adopted  herein,  the 
Commission  adopts  a  policy  of 
confidentiality  consistent  with 
provisions  of  the  ADR  Act.  In  addition, 
the  Commission.  e.xcept  as  it  pertains  to 
the  Office  of  the  Inspector  General, 
agrees  not  to  issue  process  against  any 
participant  in  an  ADR  proceeding, 
including  any  neutral  utilized  by  these 
ADR  procedures,  or  to  obtain 
information  or  documents  received  bv 
the  participants  in  connection  with  such 
proceedings.  The  Commission  also 
directs  that  members  of  the  staff,  who 
may  receive  information  or  documents 
in  connection  with  anv  matter 
submitted  to  ADR.  not  disclose  such 
information  and  documents  under  any 
circumstances  inconsistent  with  the 
confidentialitv  provisions  set  forth  in 
Section  574  of  the  1996  ADR  Act. 
Section  574  provides  that,  except  in 
certain  limited  situations,  neither  a 
neutral  nor  the  parties  to  a  dispute  mav 
voluntarily  disclose  or  through 
compulsory  process  be  required  to 
disclose  any  oral  or  written 
communication  prepared  for  the 
purpose  of  a  dispute  resolution 
proceeding.  To  the  extent  disclosure  is 
permitted  pursuant  to  an  exception  in 
Section  574,  members  of  the  staff  rnav 
not  disclose  or  use  such  information  or 
documents  for  any  purpose  other  than 
in  connection  with  one's  official  duties 
or  responsibilities.  Violation  of  this 
policy  may  result  in  disciplinary  action. 
This  policy  of  confidentiality  does  not 
prevent  the  discovery  or  admissibility  of 
otherwise  discoverable  evidence  in  any 
administrative  or  judicial  forum  merely 
because  the  evidence  is  presented  in  a 
proceeding  utilizing  ADR  procedures. 

Implementation 

It  is  the  responsibility  of  all 
Commission  employees  to  implement 
this  policy  and  to  practice  and  promote 
cost-effective  dispute  resolution  in 
Commission  programs  and  other  areas 
of  Commission  operation.  All 
management  and  employees  of  the 
Commission  are  hereby  directed  to  take 
the  necessary  steps  to  implement  this 


policy  and  to  cooperate  to  the  fullest 
extent  with  the  Dispute  Resolution 
Specialist  and  his/her  designee  to 
promote  effective  and  appropriate  use  of 
ADR  at  the  Commission  in  furtherance 
of  this  policy.  The  determination  to  use 
ADR  in  any  particular  instance  rests 
with  the  head  of  the  Division  or  Office 
involved. 

This  policy  statement  is  intended 
only  to  improve  the  internal 
management  of  the  Commission  in 
resolving  disputes.  It  shall  not  be 
construed  as  creating  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  at  law  or  in  equity,  by  any 
person  against  the  Commission  or  its 
employees.  This  policy  statement  shall 
not  be  construed  to  create  any  right  to 
judicial  review  involving  the 
compliance  or  noncompliance  of  the 
Commission  or  its  employees  with  this 
statement.  Nothing  in  this  policy 
statement  shall  be  construed  to  obligate 
the  Commission  to  offer  funds  to  settle 
any  case,  to  accept  a  particular 
settlement  or  resolution  of  a  dispute,  to 
alter  its  standards  for  accepting 
settlements,  to  submit  to  binding 
arbitration,  or  to  alter  any  existing 
delegation  of  settlement  or  litigating 
authority. 

Dated:  August  5.  1998. 

By  the  Commission. 
(onathan  G.  Katz. 
Secretan: 
|FR  Doc.  98-21476  Filed  8-10-98;  8:45  am] 
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Euro  STOXX  50  Index 

.August  4.  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").»  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  24. 
1998,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 


have  been  prepared  by  the  NYSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
grant  accelerated  approval  to  he 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Term  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  list  for 
trading  BRoad  InDex  Guarded  Equitv- 
linked  Securities  ("BRIDGES"),'  the 
return  on  which  is  based  upon  the 
performance  of  a  50-company  index  (the 
"Dow  Jones  Euro  STOXX  50"  or 
"DJES50")  that  an  affiliate  of  Dow  Jones 
&  Co., Inc.  Publishes.  The  companies 
comprising  the  DJES50  are  highly- 
capitalized,  "blue  chip"  European 
companies.'' 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  NYSE  and  at  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  di.scussed  any 
comments  it  receive  on  the  proposed 
rule  change.  The  NYSE  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of .  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Pursuant  to  the  listing  criteria  set 
forth  in  Section  703.19  of  the 
Exchange's  Listed  Company  Manual,  the 
Exchange  lists  and  trades  BRIDGES. » 
BRIDGES  are  securities  that  entitle  the 
holder  to  receive  from  the  issue  upon 
maturity  pre-established  percentage  of 
the  principal  amount  of  the  BRIDGES 
plus  an  amount  based  upon  the  increase 


'  15U.S.C.  78s(b)(l). 
-17  CKR  240.19-4. 


'  "BRoad  InDex  Guarded  Equity-linked  Security" 
and  "BRIDGES"  are  service  marks  of  Morgan 
Stanley  Dean  Witter  &  Co.  ("MSDW"). 

■*  Appendix  A  to  the  NYSE's  proposal,  which  is 
available  at  the  Office  of  the  Secretary,  NYSE  and 
at  the  Commission,  lists  he  50  component 
companies  of  the  DJES50  and  identifies  the  home 
country  and  industry  sector  for  each  company,  each 
company's  relative  weighting  within  the  DJES50, 
each  component  company's  price  and  capitalization 
average  daily  share  volume  over  the  past  12  months 
for  each  company. 

^Currently,  the  Exchanged  lists  and  trades 
BRIDGES  on  the  S&P  500  and  the  Dow  Jones 
Industrial  Average. 


maturity  is 
value  of  th 


^TheComrr 
listing  and  tra 
BRIDGES  basi 
stock  indices. 
Release  No  32 
(September  9. 
FR  68975  (De< 
1994),  59  FR : 
(September  2( 
1994):  37533  I 
13.  1996):  and 
52480  (Octobt 
Orders"). 

'  The  compi 
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in  the  meirket  value  of  a  stock  index  or 
portfolio.^ 

The  Exchange  is  submitting  the 
proposed  rule  change  specifically  to 
enable  the  Exchange  to  list  for  trading 
BRIDGES  on  the  DJES50  ^  issued  by 
MSD  BRIDGES  on  the  DJES50  will  allow 
inventors  to  combine  protection  of  a 
pre-established  portion  of  the  principal 
amount  of  the  BRIDGES  with  potential 
additional  payments  based  on  an  index 
of  securities  of  selected  companies.  The 
first  issue  of  BRIDGES  on  the  DJES50 
will  provide  that  100  percent  of  the 
principal  amount  thereof  will  be  repaid 
at  maturity.  The  Exchange  will  not  list 


an  issue  of  BRIDGES  on  the  DJES50 
with  a  pre-established  repayment 
percentage  of  less  than  90  percent 
without  first  consulting  with  the 
Commission. 

The  Security 

BRIDGES  on  the  DJES50  will  be 
denominated  in  U.S.  dollars*  and  will 
entitle  the  owner  at  maturity  to  receive 
the  pre-established  percentage  of  the 
issue's  principal  amount  plus  an 
additional  amount  (the  "Supplemental 
Redemption  Amount")  that  is  based 
upon  the  percentage  increase,  if  any, 
between  the  "Initial  Index  Value"  and 
the  "Final  Index  Value,"  The  Initial 


Index  Value  is  the  value  of  the  DJES50 
on  the  date  on  which  the  issuer  prices 
the  BRIDGES  issue  for  the  initial 
offering  to  the  pubUc.  The  Final  Index 
Value  will  equal  the  arithmetic  average 
of  the  closing  values  of  the  DJES50  on 
each  of  multiple  determination  dates 
spread  out  over  the  period  prior  to  the 
maturity  of  the  BRIDGES  issue.  For 
instance,  the  first  issuance  of  BRIDGES 
on  the  DJES50  will  have  three 
determination  dates  spread  out  over  the 
two  years  prior  to  the  issue's  maturity 
date.  Thus,  the  Supplemental 
Redemption  Amount  requires  the 
following  calculation: 


nission. 


r  Final 


Principal . 


Supplemental 
-,*T        .  mncipai     v 

Amolint  '^™°""'     '' 


Index 
Value 


^Initial 
Index 
Value 


Initial  index  Value 


If  the  Final  Index  Value  of  the  DIES50 
is  below  the  Initial  Index  Value  of  the 
DJES50,  the  owner  will  receive  not  less 
than  the  specified  (>ercentage  of  the 
principal  amount  of  the  security.  For 
instance,  if  the  market  value  of  the 
DJES50  used  to  calculate  the  amount 
payable  at  maturity  has  declined,  the 
owners  of  the  first  issue  of  BRIDGES  on 
the  D]ES50  will  still  receive  100  percent 
of  the  principal  amount  of  the 
securities.^  "The  additional  payment  at 
maturity  is  based  on  changes  in  the 
value  of  the  DJES50. 

As  with  other  BRIDGES,  BRIDGES  on 
the  DJES50  may  not  be  redeemed  prior 
to  maturity  and  are  not  callable  by  the 
issuer.  Owners  may  sell  the  security  on 
the  Exchange.  The  Exchange  anticipates 


^The  Commission  has  previously  approved  the 
listing  and  trading  orhylirid  securities  similar  to 
BRIDGES  based  upon  portfolios  of  securities  or 
stock  indices.  See  e.g..  Securities  Exchange  Act 
Release  No  32840  (September  2.  1993).  58  FR  47485 
(September  9.  1993):  33368  (December  22. 1993).  58 
FR  68975  (December  29. 1993):  33495  (January  19. 
1994).  59  FR  3883  (January  27.  1994):  34692 
(September  20.  1994).  59  FR  49267  (September  27, 
1994):  37533  (August  7.  1996).  61  FR  42075  (August 
13, 1996):  and  37744  (September  27. 1996).  61  FR 
52480  (October  7, 1996)  ("Term  Notes  Approval 
Orders"). 

'  The  component  stocks  of  the  DOW  Jones  Euro 
STOXX  50  are:  ABN-AMRO  Hdlg  NV,  Aegon  NY. 
Ahold  NV.  Air  Liquide  SA.  Akzo  Nobel.  Alcatel 
Alsthom  SA,  Allianz,  Allied  Irish  Bank, 
Assicurazioni  Generali  S.p.A.,  AXA-OAP  SA, 
Banco  Bilbao  Vicaya.  Bayer  AG,  Carrefour,  Cie  de 
St-Gobain.  Credito  Italiano.  Dalmer-Benz  AG, 
E)eutsche  Bank,  Deutsche  Lufthansa,  Deutsche 
Telecom,  Electrabel  SA,  ELF  Aquitane,  Elsevier  NV. 
Endesa  SA,  ENI  S.p.A.,  Fiat  S-p.A..  Fortis  AG, 
France  Telecom,  ING  Groep  NV.  Koninklijke  PTT 
NV.  LVMH  Moet-Hennesey  Louis  Vuitton.  L'Oreal. 
Mannesmann  AG.  Meto  AG.  Nokia  AB  Oy  A, 
Parisbas.Petronna  SA,  Philips  Electronics.  Portugal 
Telecom  SA.  Repsol  SA.  Rhone-Poulenc  A,  Royal 


that  the  trading  value  of  the  security  in 
the  secondary  market  will  depend  in 
large  part  on  the  value  of  the  DJESSO 
and  also  on  other  factors,  including  the 
level  of  interest  rates,  the  volatility  of 
the  value  of  the  DJES50,  the  time 
remaining  to  maturity,  dividend  rates 
and  the  creditworthiness  of  the  issuer. 

In  accordance  with  Section  703.19  of 
the  Exchange's  Listed  Company  Manual, 
the  Exchange  only  will  list  for  trading 
BRIDGES  on  the  DJES50  if  there  are  at 
least  one  million  outstanding  securities, 
at  least  400  shareholders,  the  issue  has 
a  minimum  life  of  one  year  and  at  least 
a  $4  million  market  value  and  if  the 
BRIDGES  otherwise  comply  with  the 
Exchange's  initial  listing  criteria.'"  In 
addition,  the  Exchange  will  monitor 


Dutch  Petroelum,  RWE  AG.  Schneider  SA,  Siemens 
AG.  Societe  Generale.  Telecom  Italia.  Telefonica  de 
Espana,  Unilever  NV,  Veba  AG.  and  Vivendi. 

•The  prices  of  the  securities  underlying  the 
DJES50  are  quoted  in  currencies  other  than  U.S. 
dollars.  Tlierefore,  investments  in  securities 
indexed  to  the  value  of  non-U.S.  securities  may 
involve  greater  risks,  subject  to  fluctuations  of 
foreign  exchange  rates,  future  foreign  political  and 
economic  developments,  and  the  possible 
imposition  of  exchange  controls  or  other  foreign 
governmental  laws  or  restrictions  applicable  to  such 
investments. 

*  As  noted  above,  the  NYSE  has  stated  that  the 
Tirst  issue  of  BRIDGES  on  the  DJES50  will  provide 
100%  principal  guarantee.  The  Commission  notes 
that  subsequent  issues  must  guarantee  at  least  90% 
of  the  principal  unless  a  lesser  amount  is  permitted 
after  consultation  with  Commission  staff. 

'°The  hybrid  listing  standards  in  Section  703.19 
of  the  Listed  Company  Manual  are  intended  to 
accommodate  listed  companies  in  good  standing, 
their  subsidiaries  and  a^iliates.  and  non-listed 
companies  which  meet  the  Exchange's  original 
listing  standards.  Issuers  must  also  meet  the 
earnings  and  net  tangible  assets  criteria  set  forth  in 
Sections  102.01-102.03  of  the  Listed  Company 
Manual.  Speciflcally,  the  minimum  original  listing 


each  issue  to  verify  that  it  complies  with 
the  Exchange's  continued  listing 
criteria." 

MSDW  will  deposit  registered  global 
securities  representing  BRIDGES  on  the 
DJESSO  with  its  depositary.  The 
Depository  Trust  Company,  so  as  to 
permit  book-entry  settlement  of 
transactions  by  participants  in  The 
Depository  Trust  Company. 

BRIDGES  on  the  DJESSO  will  trade  on 
the  Exchange's  equity  fioor,  subject  to 
the  margin  and  other  trading  rules  that 
apply  to  equity  trading  on  the  Exchange. 
Specifically,  pursuant  to  NYSE  Rule 
405,  the  Exchange  will  impose  a  duty  of 
due  diligence  on  its  members  and 
member  firms  to  learn  the  essential  facts 
relating  to  every  customer  prior  to 


criteria  requires  that  issuers  have:  (1)  2.000 
shareholders  holding  100  shares  or  more,  or  have 
2.200  shareholders  and  an  average  monthly  trading 
volume  of  100.000  shares  for  the  most  recent  6 
months,  or  500  shareholders  and  an  average 
monthly  trading  volume  of  1.000.000  shares  for  the 
most  recent  12  months:  (2)  a  public  (ktat  of  1.1 
million  shares:  (3)  an  aggregate  public  market  value 
of  S40  million  or  total  net  tangible  assets  of  S40 
million:  and  (4)  earnings  before  taxes  of  S2.5 
million  in  the  latest  fiscal  year  and  earnings  before 
taxes  of  S2  million  in  each  of  the  preceding  two 
fiscal  years,  or  earnings  before  taxes  of  S6.5  million 
in  the  aggregate  for  the  last  three  fiscal  years  with 
a  S4.5  million  minimum  in  the  most  recent  fiscal 
year  (all  three  years  are  required  to  be  profitable). 
See  NYSE  Listed  Company  Manual  S  102.0J . 

'  <  The  continued  listing  standards  for  Specialized 
Securities  provide  that  the  NYSE  will  consider 
delisting  a  security  when:  (1)  the  number  of 
publicly-held  shares  is  less  than  100.000:  (2)  the 
number  of  holders  is  less  than  100:  (3)  the  aggregate 
market  value  of  the  securities  outstanding  is  less 
than  Sl.OOO.OOO:  or  (4)  in  the  case  of  specialized 
securities  which  are  debt,  the  issuer  is  not  able  to 
meet  its  obligations  on  such  debt.  See  NYSE  Listed 
Company  Manual  §  802.00. 
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trading  BRIDGES  on  the  DJESSO.i^ 
The  Index 

The  DJES50  was  launched  by  STOXX 
Ltd.,  a  company  jointly  founded  by 
Schweizer  Borse,  SBF-Bourse  de  Paris, 
Deutsche  Borse.  and  Dow  Jones  A  Co., 
Inc.  ("STOXX")  on  February  26.  1998, 
to  create,  distribute  and  market 
European  indexes  and  to  market  Dow 
Jones  indexes.  STOXX  is  not  a  broker/ 
dealer. 

STOXX  CMistructed  the  DJES50  to 
have  an  initial  value  of  1000  at 
December  31, 1991  and  designed  it  to 
measure  the  stock  market  performance 
of  highly-capitahzed  companies  of 
countries  that  are  expected  to 
participate  in  the  European  Economic 
and  Monetary  Union  {the  "EMU"), 
which  is  scheduled  to  commence  on 
January  1,  1999.  The  index  is  calculated 
and  disseminated  on  a  real-time  basis 
every  IS  seconds  and  is  published  daily 
in  The  Wall  Street  Journal. 

The  NYSE  represents  that  the  DJES50 
consists  of  the  common  stock  of 
ccMnpaoies  that  are  leaders  in  their 
industry  sectcxs  and  are  among  the 
largest  in  market  capitalization,  and  the 
hi^est  in  liquidity,  among  the 
companies  of  the  eleven  countries  that 
are  likely  to  be  the  initial  member  states 
of  the  EMU.  Currently,  nine  of  those 
eleven  countries  are  represented  in  the 
I^SSO.  Eack  componoit  company  is  a 
major  factor  ia  its  industry  and  its 
securities  are  widdy  held  by 
individuals  uid  institutional  investors. 

The  Exchvige  believes  that  adequate 
surveillance  exists  for  the  component 
stocks  as  a  resuh  of  "SurvetUance 
Infonnatioo  Skaring  Arrangements" 
with  ^iprofMiata  entities  in  component 
stodcs'  home  countries.  Surveillaace 
Infcmnation  Sliaring  Arrangnneats 
include  surveillance  infcmnatifm- 
aharisg  agreanents  t^t  the  Exchange 
has  entered  into  with  foreign  maikets, 
memoranda  of  understanding  that  the 
SEC  has  Mitered  into  with  foreign 
securities  regulatory  agencies  and 
simikr  ^reemeiits  and  arrangements 
between  the  United  States  or  the  SEC 
and  their  counterparts  in  the  home 
countries  for  coaapanies  whose 
securities  ve  components  of  the 
DfESSO. 

At  present,  in  excess  of  95  percent  of 
the  capitalization  of  the  DJESSO  is 
subject  to  Surveillance  Information 
Sharing  Arrangements.  The  Exchange 
will  not  list  a  new  issue  of  BRIEXIES  on 
the  D^SSO  if  either: 


"  NYSE  Kule  405  rB(]uir«*  tiut  •very  raember. 
member  firm  or  member  corpcration  use  due 
diligence  to  learn  the  eseemial  bets  relative  to 
every  customer  and  to  every  order  or  account 
accepted. 


(i)  The  home  countries  of  component 
securities  representing  more  than  50  percent 
of  the  capitalization  of  the  DJESSO  are  not 
subject  to  Surveillance  Information  Sharing 
Arrangements; 

(ii)  A  home  country  of  component 
securities  representing  more  than  20  percent 
of  the  capitalization  of  the  DJESSO  is  not 
subject  to  Surveillance  Information  Sharing 
Arrangements;  or 

(iii)  Two  home  countries  of  component 
securities  representing  more  than  33'/*> 
percent  of  the  capitalization  of  the  DJESSO 
are  not  sul^ct  to  Surveillance  Information 
Sharing  Arrangements. 

Companies  are  selected  for  inclusion 
in  the  calculation  of  the  D|ES50  by  its 
proprietor,  STOXX.  The  companies  that 
are  included  in  the  E^ESSO  are 
representative  of  the  broad  market  in  the 
EMU  and  ot  a  wide  array  of  Eurc^piean 
industries  within  the  fcdlowing  industry 
sectors:  automobile;  food  and  beverage; 
banking:  industrial;  chemical; 
instxrance;  conglomerates;  media; 
consumer  goods;  cyclical; 
pharmaceutical;  ncm-cyclical:  retail; 
constructioe;  tecluiology;  energy; 
telecommtmications;  iinanciBi  services: 
and  utility. 

The  SuperviscHy  Board  of  STOXX  is 
responsible  for  adding  md  deleting 
companies  CrtHn  the  DfES50.  That  board 
selects  stocks  that  they  believe,  in  their 
subjective  discretion,  to  be 
represratative  of  hi^ly-capitahzed, 
highly-liquid  Uue  dup  companies  that 
are  representative  of  a  variety  of 
indigtry  aectmrs  in  the  EMU  countries. 
Neither  STOXX  nor  my  erf  its  founders 
is  affiliated  with  MSDW. 

The  E^SSO  is  a  c^taliz^on- 
weighted  index.  The  Dun^ier  of  shues 
outstanding  and  the  share  jHice  for  each 
class  ot  stock  are  used  to  detennine  each 
compcoent  ccB^MUiy's  market 
capitalizatiaa.  No  coonpaBy  may 
oHnpriae  mare  than.  10  percent  of  the 
value  of  the  index.  Currently.  Roy^ 
[hitch  Shell  represents  7.76  percest  of 
the  I^ESSO,  more  than  my  other 
ccHnpany.  If  any  company  escceads  16 
percnit  of  the  valve  of  tbi  index. 
STOXX  wrill  cap  tkat  corapuiy's 
representatim  ia  tiie  index  at  10  petceat 
and  adjust  the  relative  r^mseBtatiCMi  ot 
the  remaining  component  stocks  so  that 
they  represurt  the  remaining  90  percmt. 
In  cHtler  to  avoid  distcaticins,  changes  in 
the  index  for  dividends,  stock  spiite, 
rights  ofhrings,  spin-ofb,  repurchases 
and  the  like  are  made  oa  a  quarterly 
basis,  unless  the  number  of  outstanding 
shares  of  a  component  company 
changes  by  more  than  10  percent,  in 
which  case  the  adjustment  is  made 
immediately. 

The  market  capitalization  of  the  50 
companies  that  ctirrently  represent  the 
DJESSO  differs  significantly  from  a  high 


of  $180  billion  (Bayer  AG)  to  a  low  of 
$7.7  billion  (RWE  AG),  as  do  the  market 
prices  of  their  common  stock  from  a 
high  of  S591.64  (Carrefour)  to  a  low  of 
$4.58  (Fiat  Spe).^^  The  ten  companies 
with  the  highest  weighting  in  the 
DJESSO  represent  40.43  percent  of  the 
DJESSO.'*  The  ten  companies  with  the 
smallest  weighting  in  the  DJESSO 
calculation  represent  7.75  percent  of  the 
DJESSO. 

Also  as  of  June  1, 1998.  the  nine 
coiuitries  that  are  represented  in  the 
Index  accounted  for  the  following 
percentages  of  the  Index:  Germany 
(27.28  percent):  The  Netherlands  (26.22 
percmt);  France  (23.41  percent);  Italy 
(10.06  percent);  Spain  (7.70  percent); 
Belgium  (2.23  percent):  Finland  (1.77 
percmt);  Ireland  (6.70  percent):  and 
Portugal  (0.63  percent). 

Real-time  prices  from  the  primary 
market  for  each  company  in  its  home 
country  will  be  used  to  calculate  DJESSO 
index  values."  Until  January  1, 1999, 
the  value  of  the  index  will  be 
determined  in  European  cturaicy  units 
("ECU  s").  The  Telerate  Reporting 
Soirice.  at  11:45  a.m..  New  Yatk  time, 
will  be  used  to  convert  the  fnices  of 
CMnponent  stocks  (initially  reported  in 
the  currency  of  the  company's  primary 
market)  into  ECU  vaioes.  Aftw  the  EMU 
introffatces  the  euro  currency  on  January 
1, 1999.  the  index  will  be  calcul^ed  in 
euros,  with  currency  cmversirais  made 
at  the  exchange  rates  prescribed  by  EMU 
law.  As  a  result,  chaises  in  exchange 
rates  between  the  U.S.  dollar  «id  ECU's 
or  euros  will  not  affact  the  percentage 
increase  or  decrease  in  the  value  c^the 
D|ES50  over  the  lifia  of  the  BRHXXS. 

D^S50  index  values  will  be 
disseminat«i  ev«y  15  seconds.  Insofer 
as  a  ctHopcment  security  trades  en  its 
home  country's  primary  market  during 
fffSE  trading  hours,  eadi  index 
calculation  wiD  use  the  last  sale  price 
fiom  that  market  for  the  security,  the 
yahie  of  iM^ch  wiH  be  converted  into 
ECUs  or  euros,  as  discussed  rteve. 
Odierwise,  the  most  recent  ckmag  price 
on  that  primary  rawket  will  be  used. 
Priorto  trading  BRBXXS  on  the 
DfESSO.  the  Exdtange  wiU  distribute  a 
circular  to  its  membership  hi^di^ting 
the  ^lecial  risks  associated  with  Ae 
tradmg  the  product.^* 


"Tlieaa  vahia*  are  as  of  JuiM  1. 1S98. 

>'*  As  noted  above,  tiie  htghest  weighted 
csmpooent  of  the  D^SSa  repraMnU  7.76  percent  of 
the  weight  of  the  index.  In  atfafitioa,  the  top  S 
highest  weighted  sacoritias  in  the  index  represent 
24.55  percent  of  the  weight  of  the  index. 

'*  Appendix  A  identifie*  tboee  primary  markets 
Est  all  component  cowpaniea.  See  supra  note  4. 

■■Telephone  conversation  bet«ireen  Vincent  F. 
Patten.  Assistant  Vice  President,  Investment 
Banking  Division  and  New  Products.  NYSE:  Jamas 
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The  Issuer 

The  Exchange  has  determined  that  the 
issuer  of  the  BRIDGES  on  the  DJES50, 
MSDW,  meets  the  listing  criteria  set 
forth  in  Section  703.19  of  the 
Exchange's  Listed  Company  Mamial.^^ 
It  is  an  Exchange-listed  company  in 
good  standing  and  has  sufficient  assets 
to  justify  the  issuance  of  BRIDGES 
offerings  of  the  size  contemplated  by  the 
proposed  rule  change. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)i8  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  , 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N.VV., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  at  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  at  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-98- 
22  and  should  be  submitted  by 
September  1,  1998. 

IV.  Conunission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
with  the  requirements  of  Section  6(b)(5) 
of  the  Act.'^  Specifically,  the 
Commission  believes  that  providing  for 
exchange-trading  of  BRIDGES  on  the 
DJES50  20  will  offer  a  new  and 
innovative  means  of  participating  in  the 
market  for  securities  of  companies  from 
countries  that  are  expected  to 
participate  in  the  EMU.  In  particular, 
the  Commission  believes  that  BRIDGES 
on  the  DJES50  will  permit  investors  to 
gain  equity  exposure  in  such 
companies,  while,  at  the  same  time, 
limiting  the  dowmside  risk  of  the 
original  investment.  Accordingly,  for 
the  same  reasons  as  discussed  in  the 
Term  Notes  Approval  Orders, ^^  the 
Commission  finds  that  the  listing  and 
trading  of  BRIDGES  on  the  DJES50  is 
consistent  with  the  Act.^^ 

As  with  other  derivative  products 
similar  to  BRIDGES,  BRIDGES  on  the 
DJES50  are  not  leveraged  instruments, 
however,  their  price  will  still  be  derived 
from  the  based  upon  the  underlying 
linked  security.  Accordingly,  the  level 
of  risk  involved  in  the  purchase  or  sale 
of  BRIDGES  on  the  DJES50  is  similar  to 
the  risk  involved  in  the  purchase  or  sale 
of  traditional  common  stock. 
Nonetheless,  because  the  final  rte  of 
return  of  BRIDGES  is  derivatively 
priced,  based  on  the  performance  of  a 
portfolio  of  securities,  there  are  several 
issues  regarding  the  trading  of  this  type 
of  product. 

The  Commission  believes  that  the 
Exchange  has  adequately  addressed 
these  issues.  First,  the  Commission 


notes  that  the  Exchange's  rules  and 
procedures  that  address  the  special 
concerns  attendant  to  the  trading  of 
hybrid  securities  will  be  applicable  to 
BRIDGES  on  the  DJES50.  In  particular, 
by  imposing  the  hybrid  listing 
standards,  and  the  suitability, 
disclosure,  and  compliance 
requirements  noted  above,  the 
Commission  befieves  the  Exchange  has 
addressed  adequately  the  potential 
problems  that  could  arise  from  the 
hybrid  nature  of  BRIDGES  on  the 
DJES50.  Moreover,  the  Exchange  will 
distribute  a  circular  to  its  membership 
calling  attention  to  the  specific  risks 
associated  with  BRIDGES  on  the 
DJES50.  In  particular,  the  circular  will 
highlight,  among  other  things,  that  the 
BRIDGES  on  the  D[ES5G  allow  investors 
to  participate  in  appreciation  only  to  the 
extent  that  the  DJES50  outperforms  the 
initial  index  value  based  on  the  average 
of  3  pre-selected  separate  dates  that 
occur  throughout  the  life  of  the 
BRIDGES. 

Second.  BRIDGES  on  the  DfESSO 
remain  a  non-leveraged  product  with 
the  issuer  guaranteeing  no  less  than  90 
percent  of  principal  return. ^^  The 
Commission  realizes  that  the  final 
payout  on  the  BRIDGES  on  the  D[ES50 
is  dependent  in  part  upon  the 
individual  credit  of  the  issuer.  To  some 
extent  this  credit  risk  is  minimized  by 
the  Exchange's  listing  standards  in 
Section  703.19  of  the  NYSE's  Listed 
Company  Manual  which  provide  that 
only  issuers  satisfying  substantial  asset 
and  equity  requirements  may  issue 
securities  such  as  BRIDGES.^"  In 
addition,  the  Exchange's  hybrid  listing 
standards  further  require  that  the 
proposed  indexed  term  notes  have  at 
least  $4  million  in  market  value  -"^  In 
any  event,  financial  information 
regarding  the  issuer,  in  addition  to 
information  on  the  underlying 
securities,  will  be  publicly  available  to 
investors. 

Third,  the  component  securities  in  the 
Index  are  highly-capitalized,  actively- 
traded  European  stocks.  In  addition,  the 
components  are  all  publicly  traded  on 
the  home  country's  primary'  market. ^^ 
Accordingly,  both  the  history  and 
performance  of  these  securities,  as  well 
as  current  pricing  trends,  should  be 


T.  McHale.  Special  Counsel.  Division  of  Market 
Regulation  ("Division"].  SEC  and  David  Sieradzki. 
Attorney.  Division.  SEC  on  July  31,  1998. 

' '  See  supra  note  9. 

'"IS  U.S.C.  78f(b)(5). 


'"ISUSC.  78f(b)(5). 

^"The  Commission  notes  that  this  approval  order 
is  limited  to  the  BRIDGES  product;  separate 
Commission  approval  would  be  required  for  the 
Exchange  to  list  and  trade  any  option  or  warrant 
product  based  on  the  DJES50. 

•"  .See  Term  Notes  Approval  orders,  supra  note  6 

^■'In  approving  this  rule  change,  the  Commission 
has  considered  the  proposed  rule's  impact  on 
efficiencv,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


■'^  As  noted  above,  the  NYSE  may  not  list  for 
trading  BRIDGES  with  less  than  a  90%  principal 
guarantee  without  first  consulting  with  the 
Commission.  For  example,  the  Commission  mav 
determine  that  BRIDGES  with  less  than  a  90% 
principal  guarantee  should  only  be  sold  to 
customers  meeting  certain  heightened  account 
approval  and  suitability  requiremer's. 

^■*  See  supra  note  9  and  accompa.ivmg  text. 

^■^  See  NYSE  Listed  Company  M..n,.al  §  703.19 

-''See  Appendix  A. 
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readily  available  through  a  variety  of 
public  sources. 

Further,  the  Commission  notes  that 
the  value  of  the  DJES50  will  be 
disseminated  on  a  real  time  basis  at 
least  once  every  15  seconds  throughout 
the  trading  day.  The  Commission 
believes  that  this  information  will  be 
extremely  useful  and  beneficial  for 
investors  in  DJES50  BRIDGES.  Although 
the  BRIDGES  are  denominated  in  U.S. 
dollars,  as  noted  above,  the  index  value, 
until  January  1,  1999,  will  be  derived 
from  converting  the  value  of  each 
security  from  its  home  currency  into 
ECUs.  After  the  EMU  introduces  the 
euro  currency  on  January  1,  1999,  the 
index  will  be  calculated  in  euros,  with 
currency  conversions  made  at  the 
exchange  rates  prescribed  by  EMU  law. 
The  Commission  believes  that  valuing 
all  the  index  components  using  the  ECU 
or  euros,  as  appropriate,  is  permissible 
since  the  same  methodology  for  valuing 
the  index  will  be  used  throughout  the 
life  of  the  BRIDGES.  Nevertheless,  the 
fact  that  the  index  value  does  not  reflect 
U.S.  dollars  and  contains  currency  risk 
will  be  highlighted  in  the  circular  to 
members. ^^ 

Fourth,  while  the  Commission  has  a 
systematic  concern  that  a  broker-dealer 
or  a  subsidiary  providing  a  hedge  for  the 
issuer  will  incur  position  exposure,  the 
Commission  believes  this  concern  is 
minimal  given  the  size  of  the  proposed 
BRIDGES  issuance  in  relation  to  the  net 
worth  of  the  issuer.^* 

Finally,  the  Exchange's  surveillance 
procedures  will  serve  to  deter  as  well  as 
detect  any  potential  manipulation.  As 
noted  above,  NYSE  represents  that  it  has 
in  place  surveillance  sharing 
arrangements  with  the  appropriate 
regulatory  organizations  in  countries 
representing  over  95  percent  of  the 
capitalization  of  the  DJES50.  Further,  if 
the  surveillance  coverage  should  fall 
below  certain  levels,  as  discussed  above, 
no  new  BRIDGES  will  be  listed.  This 
should  help  to  ensure  that  adequate 
surveillance  mechanisms  exist  in  the 
future. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  Speafically.  the 
C(Hnniission  believes  that  the  proposal 
does  not  raise  any  regulatory  issues  that 
were  not  addressed  by  the  Term  Notes 
Approval  Orders.  In  addition,  to  the 


"Telephone  convtrution  between  Vincent  F. 
Patten.  Assistant  Vice  President.  Investment 
Banking  Division  and  New  Products.  ^fySE:  James 
T.  McHaie,  Special  Counsel.  Division,  SEC  and 
David  SieradsJu.  Attorney,  Division.  SEC  on  luly 
31. 1996. 

»Sar Turn  Nates  Apptewa)  Oldess,  suprn  note  a. 


extent  that  the  DJES50  has  certain 
characteristics  that  differ  from  the 
previous  Term  Notes  Approval  Orders, 
the  Commission  believes  that  the  NYSE 
has  adequately  addressed  those  issues. 
Accordingly,  the  Commission  believes 
that  good  cause  exists,  consistent  with 
Section  6(b)(5)  and  Section  19(b)(2)  of 
the  Act,  to  grant  accelerated  approval  to 
the  proposed  rule  change.^^ 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  ^°  that  the 
proposed  rule  change  (SR-NYSE-98- 
22)  is  approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 
Jonathan  G.  Katz, 
Secretary. 
|FR  Doc.  98-21478  Filed  8-6-98;  8:45  am) 

BILUNQ  CODE  mO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMtSSION 

[Release  No.  34-40293;  File  No.  SR-PCX- 
98-34] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to 
Telephone  Fees 

July  31,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
June  26. 1998,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  n, 
and  ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Coinmission  is 
publishing  this  notice  to  solicit 
comments  ob  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Rcsnlaterjr  Oi^ganizatieii's 
Statement  oftlw  Terau  erSwhsfancc  af 
the  Prepeead  Rule  CJwge 

The  Exchange  is  proposing  to  modify 
its  Schedule  of  Rates  for  Exdtange 
Services  to  include  various  charges  for 
the  use  of  telephones  and  telephone 
equipment  oi  the  trading  floors. 

The  text  (^the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PCX  and  AT  the  Commissicn. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  adopt 
new  telephone  fees  and  charges  to  cover 
the  cost  of  a  new  telephone  system  and 
telephones  (MX  Digital  Turrets).  The 
PCX  currently  provides  the  telephone 
system  used  by  members  on  the  Options 
Floor  and  Equities  Floor  in  Los  Angeles. 
To  set  pricing  to  cover  the  cost  of  this 
new  technology,  the  PCX  is  proposing  to 
establish  the  following  fees: 

PCX  Options  Floor  Telephone  Fees: 
$60  per  month  for  each  MX  phone;  $30 
per  month  for  each  non-MX  phone;  $14 
per  month  for  each  line;  $50  per  month 
for  each  cordless  phone;  and  $110  per 
month  for  each  drop  phone. 

PCX  Equities  Floor  Telephone  Fees 
(Los  Angeles  only}:'  $60  per  month  for 
each  32-button  phone;  $45  per  month 
for  each  16-button  phone:  $9  per  month 
for  each  line;  and  $1  per  month  for  each 
line  appearance. 

These  fees  are  designed  to  cover  the 
cost  of  the  new  MX  telephone  system 
and  telephones. 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  changes  are  consistent 
with  Secticm  6(b)  >  of  the  Act  in  general 
and  further  the  objectives  of  Section 
60^4)  *  in  particular  because  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members.' 


"15  U.&C  78«b)C5)  and  7asfbJ(2). 

»15u.S.C.7as(bK2). 

»•  17  CFR  2fl0.3O-3(aMl2). 

'lS.U.8X.7ae(l>Mll. 


'  Fees  for  telephones  and  related  equipment  for 
the  Equities  Floor  in  San  Francisco  are  passed 
through  to  Member  Finns.  Direct  monthly  billing 
for  telephone  and  equipment  leasing  has  not  been 
implemented  in  S«n  Francisco. 

MS  U.S.C  78f[b). 

M5  U.S.C  78llbM4). 

>  bi  approving  these  rules,  the  Commission  ha* 
considered  the  pniposed  rules'  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
UL&C  78c(0. 
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B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  fmm 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Eflfiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
and,  therefore,  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act"  and  subparagraph  (e)(2)  of  Rule 
19b— 4  thereunder.' 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Cc»unents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing; 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  v«rith  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange. 

All  submissions  should  refer  to  File 
No.  SR-PCX-98-34  and  should  be 
submitted  by  September  1, 1998. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc.  98-21479  Filed  8-10-98;  8:45  ami 

HLUNO  CODE  WIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 


Na  34-40304;  Rl«  Na  SR-PTC- 


[Reli 
98-03] 


Self-Reguiatory  Organizations; 
Participants  Trust  Company;  Notica  of 
Fllirtg  of  a  Proposed  Rula  Change 
Regarding  PTCs  Pricing  and 
Margining  Methodology  for  Newly 
Issued  Collateralized  Mortgage 
Obligation  Securities 

August  4,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
{"Act"),i  notice  is  hereby  given  that  on 
June  15, 1998,  the  Participants  Trust 
Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  items  have  been 
prepared  primarily  by  PTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  born  interested 
persons  on  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  (^  the  Terms  ot  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  modify 
PTCs  pricing  and  margining 
methodology  with  respect  to  newly 
issued  collateralized  mortgage 
obligation  ("CMO")  securities  to  more 
accurately  reflect  the  value  of  CMOs. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  PTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  prof)osed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  PTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 


(A)  Self-Regulatory  Chganization  's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  general,  PTC  values  a  participant's 
securities  for  the  purpose  of  assuring 
that  sufficient  collateral  will  be 
available  for  PTC  to  borrow  against  or 
liquidate  in  the  event  the  participant's 
debit  balance  is  not  satisfied  at  end  of 
day  settlement.  Securities  in  a 
participant's  account  are  valued  by 
applying  a  margin  to  the  assi^ed 
market  value  of  the  securities.  The 
purpose  of  margin  is  to  limit  the  risk 
caused  by  fluctuations  in  the  market 
value  of  the  securities. 

CMOs  that  are  currently  on  deposit  at 
PTC  are  CMC  securities  issued  or 
guaranteed  by  the  Government  National 
Mortgage  Association  ("GNMA")  and 
the  Department  of  Veteran's  Affairs 
("VA")  and  certain  issues  guaranteed  by 
the  Federal  Home  Loan  Mortgage 
Association  ("FHLMA")  and  the  Federal 
National  Mortgage  Association 
("FNMA")  that  are  collateralized  by 
GNMA  securities. 

PTC  assigns  a  market  value  to  a  CMO 
security  by  selecting  the  lower  of  the 
two  prices  for  the  security  as  supplied 
by  two  nationally  recognized  pricing 
sources.  To  establish  a  margin  for  a 
CMC,  PTC  subjects  each  CMC  tranche 
to  a  "stress  test"  to  project  the  largest 
percentage  price  decrease  resultant  of  a 
50  basis  point  upward  movement  in 
Treasury  yields  and  a  100  basis  point 
dovraward  movement  in  Treasury 
yields.  3 

CMC  tranches  for  which  prices  are 
not  available  from  PTC's  pricing 
vendors  are  margined  at  100%  (i.e.,  are 
given  no  value  in  PTC's  system),  and  the 
minimum  margin  for  any  CMO  tranche 
is  5%.  Margins  are  reevaluated  at  least 
quarterly  and  in  response  to  certain 
defined  market  or  price  shifts.  PTC 
currently  prices  and  margins  new  issue 
CMO  securities  in  the  same  manner  in 
which  secondary  or  seasoned  CMO 
securities  are  priced  and  margined  [i.e., 
based  upon  the  lower  of  two  prices 
received  from  PTC's  two  vendors  and 
application  of  the  standard  stress  test). 

In  the  case  of  newly  issued  CMO 
securities,  however,  the  information  on 
the  security  that  the  vendor  uses  to 
establish  its  price  is  generally  not 
available  to  the  vendor  until  after 
issuance.  The  release  of  information 
after  issuance  does  not  allow  the  vendor 
sufficient  time  to  model  and  price  a  new 


•15  U.S.C.  78s(b)(3)(A). 
M7CFR240.19b-4(e)(2). 


•17CFR200.3(Ma)(12). 
M 5  U.S.C.  78s(b)(l). 

'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  PTC. 


'  PTC's  current  CMO  margin  and  pricing 
methodology  was  approved  by  the  Commission  on 
April  30.  1996.  Securities  Exchange  Act  Release  No. 
37152  (April  30.  1996),  61  FR  20304  (File  No.  SR- 
PTC-96-02I. 
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issue  security  until  several  days  or 
weeks  after  the  issuance.  As  a  result  of 
PTC's  pricing  and  margining 
methodology,  new  issue  CMOs  are  given 
a  value  of  zero  for  this  initial  period 
because  they  are  unpriced  by  PTC's 
pricing  vendors.  Although  PTC  makes 
every  effort  to  have  the  underwriters 
provide  PTC's  pricing  vendors  with  the 
prospectus  supplements  prior  to  initial 
settlement,  the  information  is  generally 
not  available  in  sufficient  time  to  permit 
the  vendors  to  model  and  price  the  new- 
issue  securities  prior  to  settlement. 

PTC  proposes  to  modify  its  pricing 
and  margining  methodology  for  newly 
issued  CMO  securities  to  more 
accurately  reflect  their  value  for  this 
initial  period  during  which  pricing 
vendors  are  generally  unable  to  provide 
prices.  Prior  to  the  issuance  of  a  CMO 
security,  PTC  will  seek  to  obtain 
indicative  bid  side  prices  for  each  class 
of  the  issue  from  the  deal  underwriter 
prior  to  the  closing.  PTC  will  establish 
margins  on  new  issue  CMO  securities 
(that  it  has  priced  by  reference  to 
underwriter  supplies  prices)  based  on 
larger  interest  rate  shifts,  +100  or  -  200 
basis  points,  than  are  applied  to  vendor 
priced  CMC  issues,  +50  or  - 100  basis 
points.  Interest  only,  principal  only,  and 
inverse  floater  classes  will  be  given  no 
value. 

Underwriter  supplied  values  will  be 
used  for  a  maximum  of  three  weeks  after 
the  issuance.  Any  CMO  issue  not  priced 
by  both  vendors  at  three  weeks  from 
issuance  will  be  given  a  value  of  zero  by 
increasing  the  margin  to  100%,  as  is 
currently  the  case  with  all  CMO  issues, 
and  will  continue  to  be  the  case  with 
respect  to  all  but  new  CMO  issues  for 
this  three  week  period. 

PTC  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
17A(b)(3)(F)  of  the  Act  ■»  and  the  rules 
and  regulations  promulgated  thereunder 
because  it  facilitates  the  prompt  and 
accurate  clecu-ance  and  settlement  of 
securities  transactions  and  provides  for 
the  safeguarding  of  securities  and  funds 
in  PTC's  custody  or  control  or  for  which 
PTC  is  responsible. 

(Bj  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self -Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

PTC  has  discussed  the  proposed 
methodology  with  its  Risk  Management 


Committee,  which  is  comprised  of 
participant  representatives  that  are 
knowledgeable  in  this  area.  PTC  has  not 
solicited  or  received  any  unsolicited 
written  comments  from  participants  or 
other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publ'shes  its  reasons  for  so  finding  or 
(ii)  as  to  which  PTC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PTC.  All  submissions  should 
refer  to  File  No.  SR-PTC-98-03  and 
should  be  submitted  by  September  1. 
1998. 

For  the  Commission  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority."' 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  98-21477  Filed  8-10-98;  8:45  am] 

BILLING  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3104] 

State  of  Florida  (Amendment  #1) 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management  Agency 
dated  July  22,  1998,  the  above- 
numbered  Declaration  is  hereby 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
May  25,  1998  and  continuing  through 
July  22,  1998. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
September  1,  1998  and  for  economic 
injury  the  termination  date  is  April  5, 
1999. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  28,  1998. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  98-21469  Filed  8-10-98;  8:45  am] 
BILLING  CODE  802S-01-P 

SMALL  BUSINESS  ADMINISTRATION 

Declaration  of  Disaster  #3117;  State  of 
Indiana 

Howard  and  Marion  Counties  and  the 
contiguous  counties  of  Boone,  Carroll, 
Cass,  Clinton,  Grant.  Hamilton, 
Hancock,  Hendricks,  Johnson,  Miami, 
Morgan,  Shelby,  and  Tipton  in  the  State 
of  Indiana  constitute  a  disaster  area  as 
a  result  of  damages  caused  by  severe 
storms,  tornadoes,  and  flooding  that 
occurred  June  11  through  July  7,  1998. 
Applications  for  loans  for  physical 
damage  from  this  disaster  may  be  filed 
until  the  close  of  business  on  October  1, 
1998  and  for  economic  injury  until  the 
close  of  business  on  April  30,  1999  at 
the  address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration.  Disaster  Area 
2  Office.  One  Baltimore  Place,  Suite 
300.  Atlanta,  GA  30308. 

The  interest  rates  are: 


'  15  U.S.C.  78q-l(bK3)(F). 


'17CFR200.30-3(a)(12). 


Percent 

For  Physical  Damage: 

HOMEOWNERS  WITH 

CREDIT  AVAILABLE 

ELSEWHERE  

7.000 

HOMEOWNERS  WITHOUT 

CREDIT  AVAILABLE 

ELSEWHERE  

3.500 

BUSINESSES  WITH  CREDIT 

AVAILABLE  ELSEWHERE 

8.000 

BUSINESSES  AND  NON- 

PROFIT ORGANIZATIONS 

WITHOUT  CREDIT  AVAIL- 

ABLE ELSEWHERE  

4.000 
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r  area  as 


Percent 

OTHERS  (INCLUDING  NON- 

PROFIT ORGANIZA- 

TIONS) WITH  CREDIT 

AVAILABLE  ELSEWHERE 

7.125 

For  Economic  Injury: 

BUSINESSES  AND  SMALL 

AGRICULTURAL  CO- 

OPERATIVES WITHOUT 

CREDIT  AVAILABLE 

ELSEWHERE  

4.000 

The  numbers  assigned  to  this  disaster 
are  311711  for  physical  damage  and 
996000  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  31.1998. 
Aida  Alvarez, 
Administrator. 
(FR  Doc.  98-21507  Filed  8-10-98;  8:45  am] 

HOJNQOOOE  M2»-01-r 

SMALL  BUSINESS  ADMINISTRATION 

[Dadaratton  of  Disastor  «3103] 
Stat*  Of  Iowa  (AmendnMnt  «^ 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management  Agency 
dated  July  20,  1998,  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  the  following 
counties  in  the  State  of  Iowa  as  a 
disaster  area  due  to  damages  caused  by 
severe  storms,  tornadoes,  and  flooding 
beginning  on  June  13, 1998  and 
continuing:  Allamakee.  Benton,  Black 
Hawk,  Buchanan,  Butler,  Calhoun, 
Clarke,  Crawford,  Davis,  Fayette, 
Harrison,  }eS&son,  Linn,  Madison, 
Mahaska,  Monona,  Ringgold,  Sac,  Story, 
Warren,  and  Winneshiek. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Buena  Vista,  Cerro  Gordo, 
Cherokee,  Clayton,  Decatur,  Delaware, 
Ida,  Jones,  Pocahontas,  Wayne,  and 
Woodbury  Counties  in  Iowa;  Burt  and 
Thurston  Counties  in  Nebraska; 
Houston  County,  Minnesota;  Crawford 
and  Vernon  Coimties  in  Wisconsin;  and 
Harrison,  Schuyler,  and  Scotland 
Coimties  in  Missouri.  Any  counties 
contiguous  to  the  above-named  primary 
counties  and  not  listed  herein  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
August  31, 1998  and  for  economic 
injxuy  the  termination  date  is  April  2, 
1999. 


The  economic  injury  number'for  the 
State  of  Wisconsin  is  995900. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  ]uly  28.  1998. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 

Assistance. 

(FR  Doc.  98-21467  Filed  8-10-98;  8:45  am) 

MLUNQ  CODE  aazk-oi-p 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  31,  1998. 

Aida  Alvarez, 

Administrator. 

[FR  Doc.  98-21509  Filed  8-10-98:  8:45  am) 

BIUJNQ  COOE  WZt-OI-r 

SMALL  BUSINESS  ADMINISTRATK>N 
(Dactarttow  of  Diiartar  •8112M 


SMALL  BUSINESS  ADMINISTRATION       Stat*  of  North  Dakota 


Declaration  of  Disaster  «3119;  Stata  of 
Minnesota.  (And  Contiguous  Counties 
in  Wisconsin) 

Goodhue  County  and  the  contiguous 
counties  of  E>akota,  Dodge,  Olmstead. 
Rice,  Steele,  and  Wabasha  in  the  State 
of  Minnesota,  and  Pepin  and  Pierce 
Counties  in  the  State  of  Wisconsin 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  flooding  that 
occurred  Jime  24-28, 1998. 
Applications  for  loans  for  physical 
damage  from  this  disaster  may  be  filed 
imtil  tbe  close  of  business  on  October  1, 
1998  and  for  economic  injury  imtil  the 
close  of  business  on  April  30, 1999  at 
the  address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration.  Disaster  Area 
2  Office.  One  Baltimore  Place,  Suite 
300.  Atlanta,  GA  30308. 

The  interest  rates  are: 


Percent 

For  Ptrf9C$i  Damage: 

HOMEOWNERS  WITH 

CREDIT  AVAILABLE 

ELSEWHERE  

7.000 

HOMEOWNERS  WITHOUT 

CREDIT  AVAILABLE 

ELSEWHERE  

3.500 

BUSINESSES  WITH  CREDIT 

AVAILABLE  ELSEWHERE 

8.000 

BUSINESSES  AND  NON- 

PROFIT ORGANIZATIONS 

WITHOUT  CREDIT  AVAIL- 

ABLE ELSEWHERE 

4.000 

OTHERS  (INCLUDING  NON- 

PROFIT ORGANIZA- 

TIONS) WITH  CREDIT 

AVAILABLE  ELSEWHERE 

7.125 

For  Eoonomic  Ir^ury: 

BUSINESSES  AND  SMALL 

AGRICULTURAL  CO- 

OPERATIVES WITHOUT 

CREDIT  AVAILABLE 

ELSEWHERE  

4.000 

The  numbers  asagned  to  this  disaster 
for  physical  damage  are  311906  for 
Minnesota  and  312006  for  Wisconsin. 
For  economic  injury  the  numbers  are 
996300  for  Minnesota  and  996400  for 
Wisconsin. 


As  a  result  of  the  President's  major 
disaster  declaration  on  June  15. 1998  for 
Public  Assistance,  and  amendments 
thereto  one  of  which,  dated  July  21, 
added  Individual  Assistance,  I  find  that 
the  following  counties  in  the  State  of 
North  Dakota  constitute  a  disastm  area 
due  to  damages  caused  by  severe 
storms,  flooding,  and  ground  saturation 
beginning  on  March  2. 1998  and 
continuing  through  July  18.  1998: 
Barnes,  Benson.  Cass,  Dickey.  LaMoure. 
Nelson,  Pembina,  Pierce,  Ramsey, 
Ransom,  Richland,  Rolette,  Sngent, 
Stutsman,  Towner,  and  Walsh,  and  the 
Indian  Reservations  of  the  Spirit  Lake 
Sioux  Tribe  and  the  Turtle  Moimtain 
Band  of  Chippewa.  Applications  for 
loans  for  physical  damages  as  a  result  of 
this  disaster  may  be  filed  until  the  close 
of  business  on  September  19, 1996,  and 
for  loans  for  economic  injury  until  the 
close  of  business  on  April  21.  1999  at 
the  address  listed  below  m  other  locally 
announced  locations:  U.S.  Small 
Business  Administration.  DisaAer  Area 
3  Office,  4400  Amon  Carter  Blvd.,  Suite 
102,  Fort  Worth,  TX  76155. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  ^>ecified 
date  at  the  above  location:  Bottineau, 
Cavalier,  Eddy,  Foster,  Grand  Forks, 
Griggs,  Kidder.  Logan.  McHenry, 
Mcintosh,  Sheridan,  Steele,  Traill,  and 
Wells  Counties  in  North  DakoU;  Clay, 
Kittson,  Marshall.  Norman,  Polk. 
Traverse,  and  Wilkin  Counties  in 
Minnesota;  and  Brown,  Marshall, 
McPherson,  and  Roberts  Counties  in 
South  Dakota. 

The  interest  rates  are: 


Parcani 

For  Physical  Damaga: 

availabia  alMwhare  

7J2S0 

avaiW)le  atsawhare  „. 

Businassas  with  cradH  av«»- 
tfsta  ali«n»hara 

3.625 

8.000 

Businassas  and  norv-proit  or- 
ganizations  wihout    cradH 
avaiiabta  ais««hara  

4.000 
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Percent 


Others  (including  non-profit 
organizations)     with     credit 

available  elsewhere  7  125 

For  Economic  Injury 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere     '         4  000 

The  number  as.signed  to  this  disaster 
for  physical  damage  is  31 120R.  For 
et:onomic;  injurv  the  numbers  nre 
994600  for  North  Dakota;  994700  tor 
Minnesota:  and  994800  for  South 
Dakota. 

((Catalog  of  Fedcriil  Domestic  .Assistance 
Program  Nos   59002  and  5')()08) 

Dated:  |ufv  29.  1998. 

Bernard  Kuiik, 

Associate  Admintstratnr  for  Disaster 

Assistance 

|FR  Do<:.  98-2146b  Filed  8-10-98;  8:45  am) 

BILUNG  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #31 1 3] 

State  of  Ohio  (and  Contiguous 
Counties  in  Indiana) 

Butler  County  and  the  contiguous 
Counties  of  Hamihon,  Montgomery, 
Preble,  and  Warren  in  Ohio,  and 
Dearborn,  Franklin,  and  Union  Counties 
in  Indiana  constitute  a  disaster  area  as 
a  result  of  damages  caused  bv  severe 
storms  and  flooding  that  occurred  on 
July  19,  1998.  Applications  for  loans  for 
physical  damages  from  this  disaster  mav 
be  filed  until  the  close  of  business  on 
September  28.  1998  and  for  economic 
injury  until  the  close  of  business  on 
April  28,  1999  at  the  address  listed 
below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  2  Office. 
One  Baltimore  Place,  Suite  .300.  Atlanta, 
GA  30308. 

The  interest  rates  are; 

^  * 

I      Percent 


For  Physical  Damage: 

HOMEOWNERS  WITH 
CREDIT  AVAILABLE 
ELSEWHERE  

HOMEOWNERS  WITHOUT 
CREDIT  AVAILABLE 
ELSEWHERE  

BUSINESSES  WITH  CREDIT 
AVAILABLE  ELSEWHERE 

BUSINESSES  AND  NON- 
PROFIT ORGANIZATIONS 
WITHOUT  CREDIT  AVAIL- 
ABLE ELSEWHERE  

OTHERS  (INCLUDING  NON- 
PROFIT ORGANIZA- 
TIONS) WITH  CREDIT 
AVAILABLE  ELSEWHERE 


-(- 


6875 

3.437 
8.000 


Percent 

For  Economic  Injury: 

BUSINESES  AND  SMALL 

AGRICULTURAL  CO- 

OPERATIVES WITHOUT 

CREDIT  AVAILABLE 

ELSEWHERE  

4.000 

4.000 


The  numbers  assigned  to  this  disaster 
for  physical  damages  are  311306  for 
Ohio  and  311406  for  Indiana.  For 
economic  injurv  the  numbers  are 
994900  for  Ohio  and  99.5000  for  Indiana. 

(Catalog  of  Federal  Domestic  .Assistance 
Program  Nos.  59002  and  59008  1 

Dated;  |ulv  28.  1998. 
Aida  Alvarez, 
Administrator 

|FR  Doc.  98-21468  Filed  8-10-98;  8;45  am] 
BILLING  CODE  a02S-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Declaration  of  Economic  Injury 
Disaster  #9846;  State  of  Oregon 
(Amendment  #1) 

The  above-numbered  Declaration  is 
hereby  amended  to  include  Clatsop. 
Lane,  Lincoln,  and  Tillamook  Counties 
in  the  State  of  Oregon  as  an  economic 
injury  di.saster  area  due  to  the  effects  of 
the  warm  water  current  known  as  El 
Nino  beginning  in  .'\ugust  of  1997. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Benton,  Columbia,  De.schutes,  Klamath, 
Linn.  Polk,  Washington,  and  Yamhill  in 
the  State  of  Oregon  may  be  filed  until 
the  specified  date  at  the  previously 
designated  location. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injurv  is 
January  28,  1999. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Date:  July  31,  1998. 
.\ida  Alvarez, 
Admin  is  tra  t  or. 
IFR  Doc.  98-21510  Filed  8-10-98;  8:45  am] 

BILUNG  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Declaration  of  Disaster  #3118;  State  of 
Tennessee 


As  a  result  of  the  President's  major 
disaster  declaration  on  July  23,  1998  for 
Public  Assistance,  and  an  amendment 
thereto  on  July  28,  1998  adding 
Individual  Assistance.  I  find  that 
Lawrence  and  Lewis  Counties  in  the 
7.125     State  of  Tennessee  constitute  a  disaster 


area  due  to  damages  caused  by  severe 
storms  and  flooding  beginning  on  July 
13,  1998  and  continuing  through  July 
28.  1998.  .Applications  for  loans  for 
physical  damages  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  September  26,  1998,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  April  28,  1999  at  the 
address  listed  below  or  other  locallv 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office.  One  Baltimore  Place.  Suite 
300,  Atlanta,  GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Giles, 
Hickman,  Maury,  Perry,  and  Wayne 
Counties  in  Tennessee,  and  Lauderdale 
and  Limestone  Counties  in  Alabama. 

The  interest  rates  are: 

1 

Percent 


Physical  Damage: 
HOMEOWNERS  WITH 
CREDIT  AVAILABLE 


ELSEWHERE  

6.875 

HOMEOWNERS  WITHOUT 

CREDIT  AVAILABLE 

ELSEWHERE  

3.437 

BUSINESSES  WITH  CREDIT 

AVAILABLE  ELSEWHERE 

8.000 

BUSINESSES  AND  NON- 

PROFIT ORGANIZATIONS 

WITHOUT  CREDIT  AVAIL- 

ABLE ELSEWHERE  

4  000 

OTHERS  (INCLUDING  NON- 

PROFIT ORGANIZA- 

TIONS) WITH  CREDIT 

AVAILABLE  ELSEWHERE 

7.125 

For  Economic  Injury: 

BUSINESSES  AND  SMALL 

AGRICULTURAL  CO- 

OPERATIVES WITHOUT 

CREDIT  AVAILABLE 

ELSEWHERE  

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  311806.  For 
economic  injury  the  numbers  are 
996100  for  Tennessee  and  996200  for 
Alabama. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  4,  1998. 
Herbert  L.  Mitchell. 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  98-21508  Filed  8-10-98;  8:45  am] 

BILUNG  CODE  S025-01-P 
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SMALL  BUSINESS  ADMINISTRATION        SOCIAL  SECURITY  ADMINISTRATION 


Declaration  of  Disaster  #3115;  State  of 
Washington 

Cowlitz  County  and  the  contiguous 
counties  of  Clark,  Skamania,  Lewis,  and 
Wahkiakum  in  the  State  of  Washington, 
and  Columbia  County  in  the  State  of 
Oregon  constitute  a  disaster  area  as  a 
result  of  landslides  begining  on  April 

23,  1998  and  continuing  through  July 

24,  1998.  Applications  for  loans  for 
physical  damage  from  this  disaster  may 
be  filed  until  the  close  of  business  on 
October  1,  1998  and  for  economic  injury 
until  the  close  of  business  on  April  30, 
1999  at  the  address  listed  below  or  other 
locally  announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
4  Office.  P.  O.  Box  13795.  Sacramento. 
CA  95853-4795. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

HOMEOWNERS  WITH 

CREDIT  AVAILABLE 

ELSEWHERE  

7.000 

HOMEOWNERS  WITHOUT 

CREDIT  AVAILABLE 

ELSEWHERE  

3.500 

BUSINESSES  WITH  CREDIT 

AVAILABLE  ELSEWHERE 

8.000 

BUSINESSES  AND  NON- 

PROFIT ORGANIZATIONS 

WITHOUT  CREDIT  AVAIL- 

ABLE ELSEWHERE  

4.000 

OTHERS  (INCLUDING  NON- 

PROFIT ORGANIZA- 

TIONS) WITH  CREDIT 

AVAILABLE  ELSEWHERE 

7.125 

For  Economic  Injury: 

BUSINESSES  AND  SMALL 

AGRICULTURAL  CO- 

OPERATIVES WITHOUT 

CREDIT  AVAILABLE 

ELSEWHERE  

4.000 

The  numbers  assigned  to  this  disaster 
for  physical  damages  are  311509  for 
Washington  and  311609  for  Oregon.  For 
economic  injury  the  numbers  are 
995600  for  Washington  and  995700  for 
Oregon. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  31,  1998. 
Aida  Alvarez, 
Administrator. 
(PR  Doc.  98-21506  Filed  8-10-98;  8:45  am] 

BILUNG  CODE  802S-01-P 


Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  statement  amends  Part  S  of  the 
Statement  of  the  Organization, 
Functions  and  Delegations  of  Authority 
which  covers  the  Social  Security 
Administration  (SSA).  Chapter  S4 
covers  the  Deputy  Commissioner  for 
Svstems.  Notice  is  given  that 
Subchapter  S4G,  the  Office  of  Systems 
Design  and  Development  (OSDD).  is 
being  amended  to  reflect  the 
establishment  of  eight  new  divisions 
and  one  new  staff.  The  revised  chapter 
reads  as  follows: 

Section  S4G.10     The  Office  of  Systems 
Design  and  Development — 
lOrganization): 

Establish: 

D.  The  Software  Technology  and 
Engineering  Center  Staff  (S4GE). 

E.  The  Division  of  Data  Gathering  and 
Architecture  Software  (S4GG). 

F.  The  Division  of  Title  II  Processing 
[S4GH). 

G.  The  Division  of  Notices  (S4GI). 
H.  The  Division  of  Transaction 

Systems  (S4GK). 

I.  The  Division  of  Data  Svstems 
(S4GL). 

J.  The  Division  of  Earnings/ 
Enumeration  Systems  (S4GM). 

K.  The  Division  of  SSI  Svstems 
(S4GN). 

L.  The  Division  of  Data  Base  Svstems 
(S4GP). 

Section  S4G.20     The  Office  of  Systems 
Design  and  Development — (FunctionsI: 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Systems 
Design  and  Development  (S4G). 

Delete  1-3  in  their  entirety. 
Establish: 

D.  The  Software  Technology  and 
Engineering  Center  Staff  (S4GE). 

1.  Manages  the  Software  Engineering 
Facility  (SEF)  mainframe  and  OSDD 
LAN/workstation  configurations  to 
provide  an  integrated  set  of  automated 
tools,  techniques  and  services  in 
support  of  SSA's  application 
development  and  validation 
community. 

2.  Provides  support  for  both 
programmatic  and  management 
information  applications  throughout 
each  phase  of  the  systems  development 
life  cycle  including  analysis,  design, 
development,  validation,  testing, 
production  and  maintenance. 

3.  Plans,  designs,  develops,  selects 
and  implements  automation  methods 
and  standards  for  the  design  and 
development  stages  of  the  Software 
Engineering  Technology. 


4.  Provides  automated  software 
configuration  management,  quality 
control  and  library  migration. 

-  5.  Provides  technical  assistance  to 
SEF  users  with  specific  emphasis  on 
software  tools  used  by  the  programming 
community. 

6.  Serves  as  liaison  between  the  SEF 
user  communitv  and  the  computer 
center  to  ensure  that  user  needs  are 
being  met. 

7.  Monitors  SEF  performance  to 
ensure  that  appropriate  ser\ice  levels 
are  continuousl)  maintained. 

8.  Performs  impact  analyses  and 
validation  of  proposed  software 
development  tools  before  they  are 
installed  on  the  SEF. 

9.  Manages  the  SEF  Direct  .Access 
Storage  Device  pool 

10.  Manages  a  security  program  for 
the  SEF  which  includes  administration 
of  SSA's  securitv  software,  control  of 
s\stem  access,  and  c:oordination  of 
OSDD  component  security  officer 
actix'ities. 

1 1 .  Manages  the  Distributed  Software 
Engineering  Laboratory-  (DSEL)  which 
provides  a  wide  range  of  IWS/LAN 
based  hardware  and  software  for 
developers  and  validators  of  client/ 
ser\er  applications.  DSEL  pro\  ides  a 
test  site  for  client-server  ideas,  concepts 
and  code  without  interfering  with 
production  c!ient/ser\'er  systems. 

E.  The  Division  of  Data  Gathering  and 
.\rc;hitecture  Software  (S4GG). 

1.  Designs,  develops,  coordinates  and 
implements  new  or  redesigned  software 
to  meet  SS.A's  automated  data 
processing  needs  by  exploiting  the  use 
of  Client/Ser\'er  and  Internet 
technology. 

2.  Designs  specific  busmess 
applic:ations  to  enhance  the  productivity 
of  the  field  user  and  provide  electronic 
access  for  SSA's  public  customers 

3.  Designs  software  integral  to  SSA's 
Client/Ser\er  infrastructure. 

4.  Designs  systems  such  as  the 
Customer  Help  and  Information 
Program,  the  Reengineered  Disability 
Svstem.  the  Field  Office  Notice  System, 
various  Internet  applications,  etc. 

5.  Defines  specific  systems  needs 
through  functional  specifications 
provided  by  the  Office  of  Systems 
Requirements, 

F.  The  Division  of  Title  II  Processing 
(S4GH). 

1.  Designs,  develops,  coordinates  and 
implements  new  or  redesigned  software 
to  meet  SSA's  automated  data 
processing  needs  in  the  broad  area  of 
Title  II  [Retirement,  Sur\'ivors, 
Disabilit\)  programmatic  processes  for 
such  areas  as  earnings  eligibility/ 
entitlement,  pay/competitions  and  debt 
management. 
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2.  Defines  specific  systems  needs 
through  functional  specifications 
provided  by  the  Office  of  Systems 
Requirements. 

G.  The  Division  of  Notices  (S4GJ). 

1.  Designs,  develops,  coordinates  and 
implements  new  or  redesigned  software 
to  meet  SSA's  automated  data 
processing  needs  in  the  broad  area  of 
specialized  support  for  Notices. 

2.  Provides  support  for  notice 
language  development  and 
maintenance,  notice  generation  and 
formatting,  manual  notice  processing 
and  notice  storage  and  retrieval. 

3.  Defines  specific  systems  needs 
through  functional  specifications 
provided  by  the  Office  of  Systems 
Requirements. 

H.  The  Division  of  Transaction 
Systems  (S4GK). 

1.  Designs,  develops,  coordinates  and 
implements  new  or  redesigned  software 
to  meet  SSA's  automated  data 
processing  needs  in  the  broad  area  of 
RSDI  processing  including  batch 
transaction  processing,  PSC  Action 
Control  and  data  exchange  for  other 
SSA  and  non-SSA  systems. 

2.  Designs  software  to  edit  incoming 
new  records  and  transactions;  control 
in-process  transactions  including  PSC 
Action  Control  and  OHA  Case  Control. 

3.  Develops  queries  and  extracts 
software  to  retrieve  and  display 
transactions  and  Master  Beneficiary 
Record-related  data  both  in  on-line  and 
off-line  environments. 

4.  Develops  software  to  suspend 
benefits  and  produce  alerts  and  notices 
for  prisoners  and  pay  bounties  to 
prisons. 

5.  Develops  software  to  update  and 
maintain  a  variety  of  records  which 
provide  management,  statistical  and 
actuarial  study  data  including 
epidemiological  information. 

6.  Conducts  liaisoii  with  other  SSA 
components  and  Federal  and  State 
agencies  to  determine  the  feasibility  and 
to  plan  the  development  of  RSDI  data 
base  establishment  and  maintenance 
systems  applications. 

7.  Defines  specific  systems  needs 
through  functional  specifications 
provided  by  the  Office  of  Systems 
Requirements. 

I.  The  Division  of  Data  Systems 
(S4GL). 

1.  Designs,  develops,  coordinates  and 
implements  new  or  redesigned  software 
to  meet  SSA's  automated  data 
processing  needs  in  the  broad  areas  of 
data  gathering,  data  base  establishment 
and  maintenance  for  programmatic 
processes  for  initial  claims, 
postentitlement,  debt  management, 
representative  payee,  audit,  integrity 
review  and  Treasury  operations. 


2.  Designs  software  to  edit  incoming 
transactions,  control  in-process  and 
stored  transactions;  produce  monthly 
benefit  payment  information  and  yearly 
benefit  payment  statements;  provide 
audit,  continuing  disability  review, 
integrity  review  and  Treasury  data. 

3.  Conducts  liaison  with  other  SSA 
components  and  Federal  agencies  to 
determine  feasibility  and  to  plan 
development/implementation  activities. 

4.  Defines  specific  systems  needs 
through  functional  specifications 
provided  by  the  Office  of  Systems 
Requirements. 

J.  The  Division  of  Earnings/ 
Enumeration  Systems  (S4GM). 

1.  Designs,  develops,  coordinates  and 
implements  new  or  redesigned  software 
to  meet  SSA's  automated  data 
processing  needs  in  the  broad  areas  of 
enumeration,  entitlement  and  earnings. 

2.  Designs  systems  to  establish, 
correct  and  maintain  social  security 
number  records;  update  and  maintain 
records  of  new  and  duplicate  social 
security  cards;  establish  and  maintain 
master  earnings  records;  process 
earnings  and  adjustments;  investigate 
incorrectly  reported  earnings  items  and 
identify  the  proper  account;  provide 
earnings  record  information  to 
employers,  employees  and  self- 
employed  individuals;  and  establish, 
correct  and  maintain  vested  pension 
rights  and  notification  records. 

3.  Defines  specific  systems  needs 
through  functional  specifications 
provided  by  the  Office  of  Systems 
Requirements. 

K.  The  Division  of  SSI  Systems 
(S4GN). 

1.  Designs,  develops,  coordinates  and 
implements  new  or  redesigned  software 
to  meet  SSA's  automated  data 
processing  needs  to  support  the  Title 
XVI  Supplemental  Security  Income 
(SSI)  Program. 

2.  Designs  systems  to  edit  new  records 
and  transactions;  maintain  and  revise 
the  SSI  master  file  to  reflect  changes, 
compute  both  the  Federal  SSI  benefit 
and  State  supplementary  payments  and 
produce  payment  information  for  the 
Treasury  Department;  account  for 
disbursement  of  Federal  and  State 
funds;  prepare  recipient  notices  of 
claims  decisions  and  changes  in  status 
and  payment;  identify  and  control 
overpayment  activity;  select  and  control 
cases  requiring  redetermination; 
exchange  data  with  government  record 
systems  to  verify  recipient  income; 
generate  data  for  State  use  in 
determining  supplementation  amounts 
and  Medicaid  eligibility  provide  record 
query  and  response  capability  control 
folder  location  and  movement;  produce 
statistical,  management  and  actuarial 


data;  and  control  exception  processing 
and  diary  control  mechanisms. 

3.  Defines  specific  systems  needs 
through  functional  specifications 
provided  by  the  Office  of  Systems 
Requirements. 

L.  The  Division  of  Data  Base  Systems 
(S4GP). 

1-  Responsible  for  data  base 
administration  and  data  base  related 
design  and  development  activities  for 
all  of  SSA's  systems. 

2.  Responsible  for  SSA's  major 
programmatic  and  administrative  master 
files. 

3.  Develops  Data  Base  Architecture  to 
modernize  the  way  SSA  performs  its 
data  processing  functions  for  SSA's 
major  programmatic  and  administrative 
master  files. 

4.  Develops  and  maintains  Data 
Resource  Management  System  which  is 
the  official  repository  of  data  and 
metadata  for  SSA. 

5.  Develops  and  maintains  Master 
Data  Access  Method  (MADAM)  software 
to  maintain  the  major  programmatic 
master  files  on  direct  access  storage 
devices. 

6.  Provides  overall  management  and 
development  of  access  to  SSA's  major 
master  files. 

7.  Performs  data  base  administration 
of  the  major  master  files  and  data  base 
design  and  technical  support  for 
auxiliary  programmatic  applications 
files  and  data  bases  using  IDMS.  DB2 
and  ORACLE. 

Dated:  July  23,  1998. 
Paul  D.  Barnes. 

Deputy  Commissioner  for  Human  Resources. 
[PR  Doc.  98-21425  Filed  8-10-98;  8:45  ami 

BILUNG  CODE  4190-n29-P 


DEPARTMENT  OF  STATE 
[Public  Notice  2867] 

Bureau  of  Political  Military  Affairs; 
Emergency  Review  of  Information 
Collection;  Maintenance  of  Records  by 
Registrants 

summary:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  emergency  review  procedures  of  the 
Paperwork  Reduction  Act  of  1995. 
Emergency  review  and  approval  of  this 
collection  has  been  requested  from  OMB 
by  August  1,  1998.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 
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Originating  Office:  Bureau  of  Political 
Military  Affairs 

Title  of  Information  Collection: 
Maintenance  of  Records  by  Registrants 

Frequency:  On  occasion 

Form  Number:  None 

Respondents:  Persons  or  business 
applying  for  defense  trade  export 
licenses  or  services 

Estimated  Number  of  Respondents: 
5.000 

Average  Hours  Per  Response:  20 
hours  per  person  or  business 

Total  Estimated  Burden:  100,000 

Comments  are  being  solicited  on  the 
need  for  the  information,  its  practical 
utility,  the  accuracy  of  the  Agency's 
burden  estimate,  and  on  ways  to 
minimize  the  reporting  burden, 
including  automated  collection 
techniques  and  uses  of  other  forms  of 
technology. 

FOR  ADDtTlONAL  INFORMATION:  Comments 
regarding  the  collection  listed  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
documents  should  be  directed  to 
Charles  S.  Cunningham.  Directives 
Management,  U.S.  Department  of  State, 
Washington,  DC  20520,  (202)  647-0596. 
General  comments  and  questions  should 
be  directed  to  Ms.  Victoria  Wassmer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20530, 
(202) 395-5871. 

Dated:  August  4,  1998. 
Fernando  Burbano, 

Chief  Information  Officer. 

|FR  Doc.  98-21529  Filed  8-10-98;  8:45  am] 

BILLING  CODE  4710-25-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Executive  Committee  of  the  Aviation 
Rulemaking  Advisory  Committee 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting  cancellation. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  the  August  12 
meeting  of  the  Executive  Committee  of 
the  Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  (63  PR  40331,  July  28,  1998) 
has  been  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT:  Miss 
Jean  Casciano,  Federal  Aviation 
Administration  (ARM-25),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-9683;  fax  (202)  267-5075;  e-mail 
Jean.Casciano@faa.dot.gov. 


Issued  in  Washington,  DC,  on  August  7, 
1998. 

Joseph  A.  Hawkins, 

Executive  Director,  Aviation  Rulernaicing 

Advisory  Committee 

|FR  Doc.  98-21604  Filed  8-7-98;  1:05  pm] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Searsport,  Waldo  County,  ME 

AGENCY:  Federal  Highway 
Administration  (FHWA),"D0T. 
ACTION:  Withdrawal  of  notice  of  intent 
to  prepare  an  environmental  impact 
statement.  Sears  Island  Dry  Cargo  Port. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will 
not  be  prepared  for  a  dry  cargo  port  at 
Sears  Island,  Searsport,  Maine. 
FOR  FURTHER  INFORMATION  CONTACT: 
James:  F.  Linker,  Manager  of  Right  of 
Way  and  Environmental  Programs. 
FHWA,  Room  614  Edmund  S.  Muskie 
Federal  Building,  40  Western  Avenue, 
Augusta,  Maine  04330,  (207)  622-8355 
ext.  23. 

SUPPLEMENTARY  INFORMATION:  On 
September  4,  1985  at  50  FR  35900  and 
on  August  1,  1991  at  56  FR  36866,  the 
FHWA  issued  notices  of  intent  for  a 
two-berth  dry  cargo  port  project 
proposed  by  the  Maine  Department  of 
Transportation  (MDOT)  to  be  located  on 
Sears  Island.  Maine.  The  FHWA  was  the 
lead  Federal  agency  in  the  preparation 
of  an  environmental  impact  statement 
for  this  project.  The  port  was  intended 
to  augment  the  existing  petroleum  and 
cargo  port  at  nearby  Mack  Point  with 
container  and  break -bulk  capacity.  It 
would  primarily  service  Maine's 
northern  hinterland,  which  produces 
forest,  paper  and  agricultural  products 
for  the  most  part. 

The  MDOT  constructed  a  causeway 
and  highway  connecting  the  port  site  to 
the  mainland  in  1982  with  Federal-aid 
highway  funds.  The  FHWA  accepted  the 
lead  agency  role  for  the  subsequent  port 
project  because  of  this  earlier 
association  with  the  port  access  project, 
the  agency's  on-going  working 
relationship  with  the  MDOT,  and  the 
fact  that,  of  the  affected  Federal 
agencies,  it  had  a  local  presence  in 
Maine. 

Litigation  over  environmental  issues 
resulted  in  a  series  of  delays  during  the 
1980's.  Finally,  in  July  1995  the  FHWA 
issued  a  Draft  Supplemental 
Environmental  Irnpact  Statement  for  the 
project. 


Environmental  concerns,  primarily 
involving  issues  of  wetland  and  eelgrass 
disturbance  could  not  be  resolved  in  an 
economically  feasible  manner.  In 
February.  1996  Maine's  Governor 
terminated  the  project. 

A  series  of  alternatives  presented  in 
the  SEIS.  though  not  the  preferred 
alternative,  involved  constructing  a 
portion  of  the  new  port  at  Mack  Point 
in  addition  to  the  existing  two  piers.  For 
this  reason  and  because  of  a  continuing 
interest  by  MDOT  in  port  improvements 
at  Mack  Point,  the  FHWA  did  not 
withdraw  the  EIS  at  the  time  of  the 
Governor's  decision. 

Subsequently.  Maine  has  raised 
funding  by  State  referendum  to 
reconstruct  and  expand  the  existing 
piers  at  Mack  Point  and  is  entering  into 
agreement  with  the  private  operators  at 
Mack  Point  to  reimburse  the  State  for 
the  construction  cost  of  the  piers  at 
some  point  in  the  future. 

Since  the  project  now  proposed  for 
Mack  Point  is  substantially  different 
from  the  project  originally  proposed  at 
Sears  Island,  no  reason  remains  for  the 
FHWA  to  complete  the  EIS  for  a  new 
dn.^  cargo  port  in  Searsport.  Maine. 

Authority:  23  U.S  C  315:49CFRl  48 

Issued  on  August  4.  1998. 

Paul  L.  Lariviere, 

Division  Administrator.  Federal  Highway 
Administration.  Augusta.  .Vfu;ne 

|FR  Doc  98-21  397  Filed  8-10-98.  8:45  am] 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33557] 

Application  of  Ventura  County 
Transportation  Commission 

For  an  Order  Requiring  Joint  Use  of 
Terminal  Facilities  in  Ventura  County, 
CA 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10502,  the 
Board  is  granting  the  joint  petition  for 
exemption  filed  by  Ventura  County 
Transportation  Commission  (VCTC)  and 
Union  Pacific  Railroad  Company  (UP) 
that  this  proceeding  be  exempted  from 
the  statutory  requirement  that  it  be 
completed  within  180  days.  The  Board 
is  extending  the  time  limit  to  270  days 
pursuant  to  the  request  of  the  parties. 

DATES:  The  exemption  is  effective  on 
August  11,  1998. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  the  exemption 
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granted  in  STB  Finance  Docket  No. 
33557  must  be  filed  witii  the  Surface 
Transportation  Board,  Office  of  tfie 
Secretary.  Case  Control  Unit,  1925  K 
Street,  N.VV.,  Washington.  DC  20423- 
0001.  In  addition,  a  copv  of  all 
pleadings  must  be  served  on  the  parties' 
representatives:  (1)  for  V'CTC,  Charles  A. 
Spitulnik.  Hopkins  &  Sutter,  888 
Sixteenth  Street,  N.W.,  Washington,  DC 
20006;  and  (2)  for  UP.  ].  Michael 
Hemmer.  Covington  &  Burling,  1201 
Pennsylvania  Avenue.  N.W..  P.O.  Box 
75Bfi,  Washington,  DC  20044-7566. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  56.5-1600.  |TDD  for 
the  hearing  impaired  (202)  565-1695.) 
SUPPLEMENTARY  INFORMATION:  This 
proceeding  involves  an  application  for 
u.se  of  certain  terminal  facilities  and 
trackage  by  VCTC  pursuant  to  49  U.S.C. 
1 1102(a).  Under  section  1 1 102(d).  the 
Board  must  complete  the  proceeding 
within  180  days  after  the  filing  of  the 
application.  As  VCTC  filed  its 
application  on  February  12,  1998,  the 
deadline  for  completion  of  the 
proceeding  is  August  11,  1998.  Both 
VCTC  and  UP  fded  a  joint  petition  for 
e.xemption  from  section  11102(d)  to 
extend  the  deadline  for  a  90-day  period 
until  November  9.  1998.  Acting  under 
49  U.S.C.  10502.  the  Board  has  granted 
an  exemption  from  the  statutory 
deadline. 

Additional  information  is  contained 
in  the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  DC  News  & 
Data.  Inc..  1925  K  Street.  N.W.,  Suite 
210,  Washington.  DC  20006.  Telephone: 
(202)  289-4357.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  at  (202)  565-1695.1 
Board  decisions  and  notices  are 
available  on  our  website  at 
'WWW.STB.DOT.GOV.  " 

Decided:  July  29,  1998. 

By  the  Board.  Chairman  Morgan  and  Vice 
Chairman  Owen. 

Vernon  A.  Williams, 

Secretary 

IFR  Doc.  98-21214  Filed  8-10-98;  8:45  am] 

BILUNG  CODE  491S-00-P 


ACTION:  Notice  and  request  for 
comments 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[PS-1 06-81] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS). 
Treasury. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation.  PS-106-91  (TD 
8563),  State  Housing  Credit  Ceiling  and 
Other  Rules  Relating  to  the  Low-Income 
Housing  Credit  (§  1.42-14). 
DATES:  Written  comments  should  be 
received  on  or  before  October  13,  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571,  nil  Constitution 
Avenue  NVV.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569,  nil  Constitution  Avenue  NVV.. 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  State  Housing  Credit  Ceiling 
and  Other  Rules  Relating  to  the  Low- 
Income  Housing  Credit. 
OMB  Number:  1545-1423. 
Regulation  Project  Number:  PS-106- 
91. 

Abstract:  The  regulations  concern  the 
low-income  housing  credit  under 
section  42  of  the  Internal  Revenue  Code. 
The  regulations  provide  rules  relating  to 
the  order  in  which  housing  credit  dollar 
amounts  are  allocated  from  each  State's 
housing  credit  ceiling  under  section 
42(h)(3)(C)  and  the  determination  of 
which  States  qualify  to  receive  credit 
from  a  national  pool  of  credit  under 
section  42(h)(3)(D).  The  regulations 
affect  State  and  local  housing  credit 
agencies  and  taxpayers  receiving  credit 
allocations,  and  provide  them  with 
guidance  for  complying  with  section  42. 
Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  individuals  or  households, 
and  state,  local  or  tribal  governments. 
Estimated  Number  of  Respondents: 
110. 

Estimated  Time  Per  Respondent:  2 
hours,  30  minutes. 

Estimated  Total  Annual  Burden 
Hours:  275. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  3.  1998. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer 
IFR  Doc.  98-21383  Filed  8-10-98;  8:45  am| 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[|A-44-«4] 


Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
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Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  lA— 44— 94  (TD 
8690),  Deductibility,  Substantiation,  and 
Disclosure  of  Certain  Charitable 
Contributions  (§§  1.170A-13(f)  and 
1.6115-1). 

DATES:  Written  comments  should  be 
received  on  or  before  October  13, 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFOMNATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569,  1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLBMENTARY  INFORMATION: 

Title:  Deductibility,  Substantiation, 
and  Disclosure  of  Certain  Charitable 
Contributions. 

Oh4B  Number:  1545-1464. 

Regulation  Project  Number:  lA  44 
94. 

Abstract:  This  regulation  provides 
guidance  regarding  the  allowance  of 
certain  charitable  contribution 
deductions,  the  substantiation 
requirements  for  charitable 
contributions  of  $250  or  more,  and  the 
disclosure  requirements  for  quid  pro 
quo  contributions  in  excess  of  $75.  The 
regulations  affect  donee  organizations 
described  in  Internal  Revenue  Code 
section  170(c)  and  individuals  and 
entities  that  make  payments  to  these 
organizations. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
1,750,000. 

Estimated  Time  Per  Respondent:  1 
hour,  8  minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,975,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 


revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
informaticMi  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  4,  1998. 
Garrick  R.  Shear, 

mS  Reports  Clearance  Officer. 

(FR  Doc.  98-21384  Filed  8-10-98;  8:45  am] 

BIUJNQ  OOOE  4«M-*1-r 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Sendee 
[REG-20M26-«q 

Proposed  CoHection;  Conrtment 
Request  For  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking 
and  temporary  regulation,  REG-209626- 
93  (TD  8620),  Notice.  Consent,  and 
Election  Requirements  Under  Sections 
4H(a)(ll)  and  417  (§§  1.411(a)-llT  and 
1.417(e)-lT). 

DATES:  Written  comments  should  be 
received  on  or  before  October  13,  1998 
to  be  assured  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage.  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569,  1111  Constitution  Avenue  NW.. 
Washington,  DC  20224. 
SUPPI.EMB«TARY  INFORMATION: 

Title:  Notice,  Consent,  and  Election 
Requirements  Under  Sections  411(a)(ll) 
and  417. 

OMB  Number:  1545-1471. 

Regulation  Project  Number:  REG- 
209626-93  (formerly  EE-24-93). 

Abstract:  These  regulations  provide 
guidance  concerning  the  notice  and 
consent  requirements  under  Code 
section  411(a)(ll)  and  the  notice  and 
election  requirements  of  Code  section 
417.  Regulation  section  417(a)-ll(c) 
provides  that  a  participant's  consent  to 
a  distribution  under  Code  section 
411(a)(ll)  is  not  valid  unless  the 
participant  receives  a  notice  of  his  or 
her  rights  under  the  plan  no  more  than 
90  and  no  less  than  30  days  prior  to  the 
annuity  starting  date.  Regulation  section 
1.417(e)-l  sets  forth  the  same  90/30-day 
time  period  for  providing  the  notice 
explaining  the  qualified  joint  and 
survivor  annuity  and  waiver  rights 
required  under  Code  section  417(a)(3). 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals,  business 
or  other  for-profit  organizations,  not-for- 
profit  institutions,  and  Federal,  state, 
local  or  tribal  governments. 

Estimated  Number  of  Respondents: 
750,000. 

Estimated  Time  Per  Respondent:  .011 
hr. 

Estimated  Total  Annual  Burden 
Hours:  8,333. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
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included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation. 


maintenance,  and  purchase  of  services 
to  provide  information. 

.Approved:  August  4,  1998. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer 

[FR  Doc.  98-21385  Filed  8-10-98;  8:45  am] 

BILLING  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Quarterly  Publication  of  Individuals, 
Who  Have  Chosen  To  Expatriate,  as 
Required  by  Section  6039G 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 


action:  Notice. 


SUMMARY:  This  notice  is  provided  in 
accordance  with  IRC  section  6039G,  as 
amended,  by  the  Health  Insurance 
Portability  and  Accountability  Act 
(HIPPA)  of  1996.  This  listing  contains 
the  name  of  each  individual  losing 
United  States  citizenship  (within  the 
meaning  of  section  877(a))  with  respect 
to  whom  the  Secretary  received 
information  during  the  quarter  ending 
June  30,  1998. 


Last  name 


AHLUWALIA    

ALEXANDER   

ARDIE   

BAUMEISTER  

BENDER   

BERRY  

BREWBAKER  JR.  ... 

BROOK  

BROWN-SOUDER  .. 

BRUCKER  

CAGNINA  

CAMILLERI   

CAMILLERI   

CARSWELL   

CASSAR   

CATHERWOOD  

CAZIER  

CHAN  

CHANG   

CHANG  

CHANG   

CHENK-YAU  

CHO  

CHOI   

CHOW  

CHU    

CLARK   , 

CLUTTERBUCK  

CORSO  

CROSS-MEADOWS 

DAVIS   

DE  LONG  

DEBONO  

DEFRIEST   

DEHNE  

DITLEVSEN  

ECKEL   

FANSHAWE  

FARSTAD   

FEDORA  

FEDORA  

FINNICUM  

FONG  

FRENI   

GENSING  

HIOE   

HOLLEY  

HOLLY   

HONG   

HONG   

HUANG   

HUBER  


First  name 

1 

Middle  name 

PAVAN  

SINGH. 

MYOUNG  

SUK. 

AGUSTINA   

DOROTHEA. 

ERICH.. 

JUERGEN  

EDWARD. 

YON  

HWA. 

HAROLD  

KEITH. 

SLIVE  

LYNDON 

MARIE    

ELISE 

KATHERINE  

A                                                                 ^ 

MICHELE  

JOSEE 

RITA  

ANNA 

JENNIFER   

MARCIA 

ANDREW  

GORDON 

MARK   

ANTONY. 

WEBSTER.. 

NICOLE : 

LEILANI 

CHI  

STEVE 

AIJA   

LEE. 

MIGUEL  

YEN-SHEE 

HEATHER  

ANN 

THOMAS   

PAK. 

HEECHAN.. 

STEVE  

JAEWON. 

WILLIAMS  

WAILAP 

CHUNG  

KIT-PHILIP. 

JONATAN  

EARL-WILLIAM. 

ALAN   

RALPH. 

OK  

SUN. 

PATRICIA  

AMME. 

ALICE   

NOREEN-SOPHIE 

MARJA  

GRIETJE. 

RUTH  

LOUISE. 

VIRGINIA  

ANN 

ACHIM  

HERBERT. 

TRINE.. 

CARIN  

DENISE. 

SABLE  

MELANIE. 

MARGARET   

HAUGEN 

SHARON   

KAY. 

ORESTES.. 

ROBERT  

MANUAL. 

ANTHONY  

CHUNG-KAU. 

STAN   

CONSTANT. 

SONJA.. 

TONY  

TSUN-CHAO. 

ROBERT  

BRADLEY. 

MARGARET   

A. 

BOONG   

HEE. 

CHUN   

BOK 

TSONG  

JEN 

HANS  

FREIDRICH. 
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Last  name 

First  name 

Middle  name 

HUO  

REN   

WAI-CHIU. 

ISAACSON 

BRIGITTE  

MICHELLE 

JEDINAK  

RUSSELL   

MICHAEL 

JEDINAK  

REBECCA   

MANLEY. 

JOHN   

CARLES.. 

JOHNSON 

TAE  

SUK. 

JUHON  

KUMBOK.. 

JUNCO-ABARCA  

ALDA   

MARGARITA, 

JUNCO-ABARCA  

ANGEL  

LUIS. 

KIM  

BUMMAN  

RUSSELL. 

KIM  

YOUNGSOOK  

ROSA. 

KIM  

YOUNG  

Ml. 

KIM  

CHUNG  

JA. 

KING  

WALTER  

WING-KEUNG. 

KLIEN  

PAUL   

RICHARD. 

KOOMSON   

KOBENA  

ARTHUR. 

KUNSMANN  

MICHAEL  

RAJ. 

KWAK 

KWANG   

JA. 

LAI  -. 

MARGARET   

MEI-YEE. 

LAMB  

CHARLES  

WILSON. 

LAWSON  JR „ _ 

DALE   

LOUIS. 

LEE  - 

WOODROW   

WOONG-MOO 

LEE   

ME  YOUNG  

KO. 

LEE 

CHUL.. 

LEE  

MESANG.. 

LEVY  

EDWIN.. 

LIGHTBOURN  

HELEN  

MAE. 

LICK  - 

VANESSA  

MARIE. 

LOHR  _ 

SIGFUD  

GISELA. 

LOZOWY 

IVAN.. 

MAAS  

CHRISTEL  

MARIA. 

MEDITZ  

THOMAS   

JOERG. 

MELLO  - 

JOSE   _ 

BARBOSA 

^4AMKAD 

DHWANI  

NARENDflA. 

NEICHIN  

STEVEN   

MICHAEL. 

NOCODEMUS  

SUN  

CHA  (Yl). 

OSTERFELT-NEE  WEINSTEIN  

FRANCES  

EDITH  

MIRIAM. 
HEIDI. 

PARR  

PASLEY  

MAX  

WARREN. 

PASLEY-NEE  GUESSFORD 

HELEN  

IRENE. 

PETTERSON  

GORDON  

FREDERICK  

ANDREW. 
STEPHEN. 

PHILLSBURY  

PISANI   

SYLVIA.. 

PROTELLI  

KEVIN  

MARKD. 

PYE  

HARVEY  

GEORGE 

RELECOM  

BERANGERE  

MARIE. 

RIEB-SHOULDICE 

TERRY  

ELIZABETH. 

RUSSELL  

CHONG  

Ml. 

SCHAEFER  

JOANNES  

MAX. 

SCOTT  

WILLIAM  

DAVID. 

SHAPIRO  

ROBERT  

K. 

SHAPIRO  

STANLEY  

JACK. 

SHOULCMCE  

CYNTHIA  „ 

JANE 

SINCLAIR 

ANDREA  

MARGARET. 

STASIUK  

JOSEPH  

WILLIAM. 

SUZUKI  

TAKAKO  

TRIQA. 

. 

SWANBERG  

KARL   

DAVID. 

TALBOT-ANDERSEN  

SANDRA  

THOMAS  

MARY. 
W1NTHROP-PENISTCW. 

VESEY  

WAGNER  

TAMARA  

LAKEOA. 

WALVICK  

BRENDA  

EDITH. 

WHEATLEY  

JOHN  

PAUL. 

- 

WONG 

WILLAM  

WEN- YUAN. 

YANG  

EUN  

AE. 

— 

- 
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.Approved    lulv  24.  1998^ 
Doug  Rogers, 

Project  Manager.  International  District 

Operations. 

[FR  Doc.  98-21382  Filed  8-10-98.  8:45  ami 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Privacy  Act  of  1974;  Computer 
Matching  Program 

agency:  Interna!  Revenue  Service, 
Treasury. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  section 
."),T2a(e){12)  of  the  Privacy  Act  of  1974. 
as  amended,  and  the  Office  of 
.Management  and  Budget  (OMB) 
C/uidelines  on  the  Conduct  of  Matching 
Programs,  notice  is  hereby  given  of  the 
conduct  of  Internal  Revenue  Service 
computer  matching  programs. 
In  accordance  with  pertinent 
provisions  of  section  6103  of  the 
Internal  Revenue  Code  (IRC)  of  1986. 
the  computer  matching  programs 
provide  Federal.  State,  and  local 
agencies  with  tax  information  from  IRS 
records  to  assist  them  in  administering 
the  programs  and  activities  desc:ribed 
hereafter.  The  purpose  of  these 
programs  is  to  prevent  or  reduce  fraud 
and  abuse  in  certain  Federallv  assisted 
benefit  programs  and  facilitate  the 
settlement  of  government  claims  while 
protecting  the  privacy  interest  of  the 
subjects  of  the  match.  The  matches  are 
conducted  on  an  on-going  basis  in 
accordance  with  the  terms  of  the 
Computer  Matching  Agreement  in  effect 
with  each  participant  as  approved  by 
the  Data  Integrity  Boards  of  both 
agencies,  and  for  the  period  of  time 
specified  in  such  agreement.  Members 
of  the  public  desiring  specific 
information  concerning  an  on-going 
matching  activity  may  request  a  copv  of 
the  agreement  at  the  address  provided 
below. 

EFFECTIVE  DATES:  This  notice  will  be 
effective  September  10.  1998. 

ADDRESSES:  Inquiries  may  be  mailed  to 
the  National  Director,  Office  of 
Governmental  Liaison  and  Disclosure, 
Internal  Revenue  Service.  1111 
Constitution  Ave.,  NVV..  Washington, 
DC  20224. 

FOfl  FURTHER  INFORMATION  CONTACT:  M. 

R.  Taylor,  Program  Manager,  Office  of 
FedState  Relations.  Internal  Revenue 
Service.  202-622-5145. 
SUPPLEMENTARY  INFORMATION:  The 
nature,  purposes  and  authorities  for  IRS 


computer  matching  programs  are  as 
follows: 

Matches  Conducted  Pursuant  to  IRC 
6103(l)(7). 

The  Service  is  required,  upon  written 
request,  to  disclose  current  return 
information  from  returns  with  respect  to 
unearned  income  from  the  Internal 
Revenue  Service  files  to  anv  Federal. 
State,  or  local  agency  administering  a 
program  listed  below: 

(i)  A  State  program  funded  under  part 
A  of  title  IV  of  the  Social  Security  Act; 

(ii)  Medical  assistance  provided  under 
a  State  plan  approved  under  title  XIX  of 
the  Social  Security  Act; 

(iii)  Supplemental  securitv  income 
benefits  under  title  XVI  of  the  Social 
Security  Act,  and  federally  administered 
supplementary  payments  of  the  type 
described  in  section  1616(a)  of  such  Act 
(including  payments  pursuant  to  an 
agreement  entered  into  under  section 
212(a)  of  Pub.  L.  93-66); 

(iv)  Any  benefits  provided  under  a 
State  plan  approved  under  title  I,  X, 
XIV.  or  XVI  of  the  Social  Security  Act 
(as  those  titles  apply  to  Puerto  Rico. 
Guam,  and  the  Virgin  Islands); 

(v)  Unemployment  compensation 
provided  under  a  State  law  described  in 
section  3304  of  the  Internal  Revenue 
Code; 

(vi)  Assistance  provided  under  the 
Food  Stamp  Act  of  1977; 

(vii)  State-administered 
supplementary  payments  of  the  type 
described  in  section  1616(a)  of  the 
Social  Security  Act  (including  payments 
pursuant  to  an  agreement  entered  into 
under  section  212(a)  of  Pub.  L.  93-66); 

(viii)(I)  Any  needs-based  pension 
provided  under  Chapter  15  of  title  38. 
United  States  Code,  or  under  any  other 
law  administered  by  the  Secretary  of 
Veterans  Affairs; 

(II)  Parents'  dependency  and 
indemnity  compensation  provided 
under  section  1315  of  title  38.  United 
States  Code; 

(III)  Health-care  services  furnished 
under  sections  1710(a)(l)(I).  1710(a)(2). 
1710(b)  and  1712(a)(2)(B)  of  U.S. C.  title 
38; 

(IV)  Compensation  paid  under  chapter 
11  of  title  38,  United  States  Code,  at  the 
100  percent  rate  based  solely  on 
unemployability  and  without  regard  to 
the  fact  that  the  disability  or  disabilities 
are  not  rated  as  100  percent  disabling 
under  the  rating  schedule.  Only  return 
information  from  returns  with  respect  to 
net  earnings  from  self-employment  and 
wages  may  be  disclosed  under  this 
paragraph  for  use  with  respect  to  any 
program  described  in  (viii)(IV);  and 

(ix)  Any  housing  assistance  program 
administered  by  the  Department  of 


Housing  and  Urban  Development  that 
involves  initial  and  periodic  review  of 
an  applicant's  or  participant's  income, 
except  that  return  information  may  be 
disclosed  under  this  clause  only  on 
written  request  by  the  Secretary  of 
Housing  and  Urban  Development  and 
only  for  use  by  officers  and  employees 
of  the  Department  of  Housing  and  Urban 
Development  with  respect  to  applicants 
for  and  participants  in  such  programs. 
Public  Law  105-34.  section  1023(a) 
(August  5.  1997)  extended  the 
termination  date  for  clause  (viii)  from 
September  30,  1998  to  September  30, 
2003.  Public  Law  105-65,  section  542(b) 
(October  27.  1997)  repealed  the 
termination  clause  for  clause  (ix). 

Information  is  disclosed  by  the  IRS 
only  for  the  purpose  of,  and  to  the 
extent  necessary  in,  determining 
eligibility  for.  or  the  correct  amount  of, 
benefits  under  the  aforementioned 
programs. 

The  return  information  is  extracted  on 
a  monthly  basis  from  the  Internal 
Revenue  Service  Wage  and  Information 
Returns  Processing  File  (Treasury/IRS 
22.061  (IRP))  for  the  latest  tax  year.  This 
file  contains  information  returns  (e.g.. 
Forms  1099-DIV.  1099-INT  and  W-2G) 
filed  by  payers  of  income. 

Federal  agencies  expected  to 
participate  in  (l)(7)  matches  and  their 
Privacy  Act  systems  of  records  are: 

1.  Department  of  Housing  and  Urban 
Development,  Office  of  Public  and 
Indian  Housing  (Tenant  Assistance  and 
Contract  Verification  Data  System, 
HUD/H-11); 

2.  Department  of  Veterans  Affairs, 
Veterans  Benefits  Administration 
(Compensation.  Pension.  Education  and 
Rehabilitation  Records,  58  VA  21/22; 

3.  Department  of  Veterans  Affairs. 
Veterans  Health  Administration  (Patient 
Medical  Records-VA,  24VA136);  and 

4.  Social  Security  Administration, 
Office  of  Program  Benefits  Policy 
(Supplemental  Security  Record  (SSR), 
HHS/SSA/OSR  90-60-0103). 

State  agencies  expected  to  participate 
using  non — federal  systems  of  records 
are: 

1.  Alabama  Department  of  Human 

Resources 

2.  Alabama  Medicaid  Agency 

3.  Alaska  Department  ofHealth  and 

Social  Services 

4.  Arizona  Department  of  Economic 

Security 

5.  Arizona  Health  Care  Cost 

Containment  System 

6.  Arkansas  Department  of  Human 

Services 

7.  California  Department  of  Social 

Services 

8.  Colorado  Department  of  Human 

Services 
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9.  Connecticut  Department  of  Social 
Services 

10.  Delaware  Health  and  Social  Services 

11.  District  of  Columbia  Department  of 

Human  Services 

12.  Florida  Department  of  Children  and 

Families 

13.  Georgia  Department  of  Human 

Resources 

14.  Guam  Department  of  Public  Health 

and  Social  Services 

15.  Hawaii  Department  of  Human 

Services 

16.  Idaho  Department  of  Health  and 

Welfare 

17.  Illinois  Department  of  Human 

Services 

18.  Indiana  Family  and  Social  Services 

Administration 

19.  Iowa  Department  of  Human  Services 

20.  Kansas  Department  of  Social  and 

Rehabilitative  Services 

21.  Kentucky  Cabinet  for  Families  and 

Children 

22.  Louisiana  Department  of  Health  and 

Hospitals 

23.  Louisiana  Department  of  Social 

Services 

24.  Maine  Department  of  Human 

Services 

25.  Marvland  Department  of  Human 

Resources 

26.  Massachusetts  Department  of 

Transitional  Assistance 

27.  Massachusetts  Division  of  Medical 

Assistance 

28.  Michigan  Family  Independence 

Agency 

29.  Minnesota  Department  of  Human 

Services 

30.  Mississippi  Division  of  Medicaid 

31.  Mississippi  Department  of  Human 

Ser\'ices 

32.  Missouri  Department  of  Social 

Services 

33.  Montana  Department  of  Public 

Health  and  Human  Services 

34.  Nebraska  Department  of  Health  and 

Human  Services 

35.  Nevada  Department  of  Human 

Resources 

36.  New  Hampshire  Department  of 

Health  and  Human  Services 

37.  New  Jersey  Department  of  Human 

Services 

38.  New  Mexico  Human  Services 

Department 

39.  New  York  Office  of  Temporary  and 

Disability  Assistance 

40.  North  Carolina  Department  of  Health 

and  Human  Services 

41.  North  Dakota  Department  of  Human 

Services 

42.  Ohio  Department  of  Human  Services 

43.  Oklahoma  Department  of  Human 

Services 

44.  Oregon  Department  of  Human 

Resources 

45.  Pennsylvania  Department  of  Public 

Welfare 


46.  Puerto  Rico  Department  of  the 

Family 

47.  Puerto  Rico  Department  of  Health 

48.  Rhode  Island  Department  of  Human 

Services 

49.  South  Carolina  Department  of  Social 

Services 

50.  South  Dakota  Department  of  Social 

Services 

51.  Tennessee  Department  of  Human 

Services 

52.  Texas  Department  of  Human 

Services 

53.  Utah  Department  of  Health 

54.  Utah  Department  of  Workforce 

Services 

55.  Vermont  Department  of  Social 

Welfare 

56.  Virgin  Islands  Bureau  of  Health 

Insurance  and  Medical  Assistance 

57.  Virgin  Islands  Department  of  Human 

Services 

58.  Virginia  Department  of  Social 

Services 

59.  Washington  Department  of  Social 

and  Health  Services 

60.  West  Virginia  Department  of  Human 

Services 

61.  Wisconsin  Department  of  Workforce 

Development 

62.  Wyoming  Department  of  Family 

Services 

Matches  Conducted  Pursuant  to  IRC 
6103(m)(2). 

(A)  In  general,  except  as  provided  in 
subparagraph  (B).  the  Service  may.  upon 
written  request,  disclose  the  mailing 
address  of  a  taxpayer  for  use  by  officers, 
employees,  or  agents  of  a  Federal  agency 
for  purposes  of  locating  such  taxpayer  to 
collect  or  compromise  a  Federal  claim 
against  the  taxpayer  in  accordance  with 
sections  3711,  3717.  and  3718  of  title 
31. 

(B)  In  the  case  of  an  agent  of  a  Federal 
agency  which  is  a  consumer  reporting 
agency  (within  the  meaning  of  section 
603(0  of  the  Fair  Credit  Reporting  Act, 
15  U.S.C.  1681a(f)),  the  mailing  address 
of  a  taxpayer  may  be  disclosed  to  such 
agent  under  subparagraph  (A)  only  for 
the  purpose  of  allowing  such  agent  to 
prepare  a  commercial  credit  report  on 
the  taxpayer  for  use  by  such  Federal 
agency  in  accordance  with  sections 
3711,  3717,  and  3718  of  title  31. 

The  IRS  information  provided  is 
extracted  weeklv  from  the  Individual 
Master  File  (IMF)  (Treasury/IRS  24.030). 

Federal  agencies  expected  to 
participate  in  (m)(2)  matches  and  their 
Privacy  Act  systems  of  records  are: 

1.  Department  of  Housing  and  Urban 
Development  (Accounting  Records 
(HUD/DEPT-2)); 

2.  National  Institutes  of  Health  (IRS 
Address  Request  System  (116841)): 

3.  Social  Security  Administration 
(Supplemental  Security  Income  Record 


(HHS/SSA/OSR  09-60-0103);  and 
Master  Beneficiary  Record  (HHS/SSA/ 
GSR  09-60-0090)"); 

4.  Department  of  Education  Federal 
Familv  Education  Loans  Division,  title 
IV  Program  File  (18-40-0024);  and 

5.  Department  of  Veterans  Affairs, 
Accounts  Receivable  Records — \'A 
(88VA244). 

Matches  Conducted  Pursuant  to  IRC 

6103(m)(4). 

In  general,  upon  written  request  from 
the  Secretary  of  Education,  the  Service 
may  disclose  the  mailing  address  of  any 
taxpayer  who  owes  an  overpayment  of 
a  grant  awarded  to  such  taxpayer  under 
subpart  1  of  part  A  of  title  IV  of  the 
Higher  Education  Act  of  1965.  or  who 
has  defaulted  on  a  loan  made  under  part 
B.  D.  or  E  of  title  IV  of  the  Higher 
Education  Act  of  1965  or  made  pursuant 
to  section  3(a)(1)  of  the  Migration  and 
Refugee  Assistance  Act  of  1962  to  a 
student  at  an  institution  of  higher 
eduf;ation.  This  section  further  provides 
for  the  redisclosure  bv  the  Sec:retary  of 
Education  of  a  taxpa\er's  mailing 
address  to  anv  lender,  or  any  State  or 
nonprofit  guarantee  agency, 
participating  under  part  (B)  or  (D)  of 
title  I\'  of  the  Higher  Education  Act  of 
1965,  or  any  educ;ational  institution 
with  which  the  Secretary  of  Education 
has  an  agreement  under  subpart  1  of 
part  A.  or  part  D,  or  E.  of  title  I\'  of  such 
Act.  Redisclosure  is  made  by  the 
Sei  retary  of  Education  for  use  only  by 
officers,  employees,  or  agents  of  such 
lender,  guarantee  agency,  or  institution 
whose  duties  relate  to  the  collection  of 
student  loans  for  purposes  of  locating 
individuals  who  have  defaulted  on 
student  loans  made  under  such  program 
for  purposes  of  collecting  such 
overpayment  or  loan. 

The  IRS  information  provided  is 
extracted  from  the  I.MF  (Treasury  IRS 
24.030).  The  U.S.  Department  of 
Education  matches  the  title  IV  Program 
File  118-40-0024]  with  the  IMF. 

Matches  Conducted  Pursuant  to  IRC 
6103(m)(5). 

Upon  written  request  from  the 
Secretary  of  Health  and  Human  Services 
(HHS).  the  Service  may  disclose  the 
mailing  address  of  any  taxpayer  who 
has  defaulted  on  a  loan  made  under  part 
C  of  title  VII  of  the  Public  Health 
Service  Act  or  under  subpart  II  of  part 
B  of  title  VIII  of  such  Act.  for  use  only 
by  officers,  employees,  or  agents  of  the 
Department  of  Health  and  Human 
Services  for  purposes  of  locating  such 
taxpayer  for  purposes  of  '.ollecting  such 
loan.  This  section  also  provides  for  the 
redisclosure  by  the  Secretary  of  HHS  of 
a  taxpayer's  mailing  address  to  any 
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school  with  which  the  Secretan,-  has  an 
agreement  under  subpart  II  of  part  C  of 
title  VII  of  the  Public  Health  Service 
Act,  or  subpart  II  of  part  B  of  title  VIII 
of  such  Act,  or  any  eligible  lender 
(within  the  meaning  of  section  737(4)  of 
such  Act)  participating  under  subpart  I 
of  part  C  of  title  VII  of  such  Act. 
Redisclosure  is  made  by  the  Secretary  of 
HHS  for  use  only  by  officers,  employees. 


or  agents  of  such  school  or  eligible 
lender  whose  duties  relate  to  the 
collection  of  student  loans  for  purposes 
of  locating  individuals  who  have 
defaulted  on  student  loans  made  under 
such  subparts  for  the  purposes  of 
collecting  such  loans. 

The  IRS  information  provided  is 
extracted  from  the  IMF  (Treasury/IRS 
24.030).  The  Department  of  Health  and 


Human  Services  matches  the  Public 
Health  Service  and  National  Health 
Service  Corps  Provider  Records  System 
(HHS/HRSA/BHCDA  09-15-0037)  with 
the  IMF. 

Dated:  August  4.  1998. 
Shelia  Y.  McCaiin, 

Deputy  Assistant  Secretary  (Administration) 
(FR  Doc.  98-21401  Filed  8-10-98;  8:45  am] 

BILUNG  CODE:  4810-30-^ 


Tuesday 
August  11,  1998 


^  wm 
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Part  II 

Department  of 
Health  and  Human 
Services  

Health  Care  Financing  Administration 

Medicare  Program;  Schedules  of  Per-Visit 
and  Per- Beneficiary  Limitations  on  Home 
Health  Agency  Costs  for  Cost  Reporting 
Periods  Beginning  On  or  After  October  1, 
1998;  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[HCFA-1035-NC] 

Medicare  Program;  Schedules  of  Per- 
Vislt  and  Per-Beneficiary  Limitations 
on  Home  Health  Agency  Costs  for  Cost 
Reporting  Periods  Beginning  On  or 
After  Octot>er1, 1998 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice  with  comment  period. 

SUMMARY:  This  notice  with  comment 
period  sets  forth  revised  schedules  of 
limitations  on  home  health  agency  costs 
that  may  be  paid  under  the  Medicare 
program  for  cost  reporting  periods 
beginning  on  or  after  October  1,  1998. 
These  limitations  replace  the  limitations 
that  were  set  forth  in  our  January  2, 
1998  notice  with  comment  period  (63 
PR  89)  and  our  March  31,  1998  final 
rule  with  comment  period  (63  PR 
15718). 

DATES:  Effe'itive  Date:  These  schedules 
of  limitations  are  effective  for  cost 
reporting  periods  begirming  on  or  after 
October  1.  1998. 

Comment  Date:  Written  comments 
will  be  considered  if  we  receive  them  at 
the  appropriate  address,  as  provided 
below,  no  later  than  5  p.  m.  on  October 
13,  1998. 

ADDRESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  HCPA-1035-NC,  P.O.  Box 
7517.  Baltimore,  Maryland  21207-0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  (one  original  and 
three  copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 

Building.  200  Independence  Avenue. 

SW..  Washington,  DC  20201,  or 
Room  C5-09-26.  Central  Building,  7500 

Security  Boulevard,  Baltimore, 

Maryland  21244-1850. 

Comments  may  also  be  submitted 
electronically  to  the  following  E-mail 
address:  HCFAl035NC@hcfa.gov.  E- 
mail  comments  must  include  the  full 
name  and  address  of  the  sender  and 
must  be  submitted  to  the  referenced 
address  in  order  to  be  considered.  All 
comments  must  be  incorporated  in  the 
E-mail  message  because  we  may  not  be 
able  to  access  attachments. 

Because  of  staffing  and  resource 
limitations,  we  caruiot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 


HCFA-1035NC.  Comments  received 
timely  will  be  available  for  pubhc 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.  Washington.  DC.  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5:00  p.m.  (Phone:  (202)  690- 
7890). 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Bussacca,  (410)  786-4602. 
SUPPLEMENTARY  INFORMATION:  Copies:  To 
order  copies  of  the  Federal  Register 
containing  this  document,  send  your 
request  to:  New  Orders,  Superintendent 
of  Documents,  P.O.  Box  371954. 
Pittsburgh.  PA  15250-7954.  Specify  the 
date  of  the  issue  requested  and  enclose 
a  check  or  money  order  payable  to  the 
Superintendent  of  Documents,  or 
enclose  your  VISA  or  MasterCard 
number  and  expiration  date.  Credit  card 
orders  can  also  be  placed  by  calling  the 
order  desk  at  (202)  512-1800  or  by 
faxing  to  (202)  512-2250.  The  cost  for 
each  copy  is  $8.00.  As  an  alternative, 
you  may  view  and  photocopy  the 
Federal  Register  document  at  most 
libraries  designated  as  Federal  Deposit 
Libraries  and  at  many  other  public  and 
academic  libraries  throughout  the 
country  that  receive  the  Federal 
Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.  S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is 
http://vvfww.access.gpo.gov/su  docs/,  by 
using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then  log 
in  as  guest  (no  password  required).  Dial- 
in  users  would  use  communications 
software  and  modem  to  call  (202)  512- 
1661:  type  swais,  then  log  in  as  guest 
(no  password  required). 

L  Background 

Section  1861(v)(l)(A)  of  the  Social 
Security  Act  (the  Act)  authorizes  the 
Secretary  to  establish  limitations  on 
allowable  costs  incurred  by  a  provider 
of  services  that  may  be  paid  under  the 
Medicare  program,  based  on  estimates 
of  the  costs  necessary  for  the  efficient 
delivery  of  needed  health  services. 
Under  this  authority,  we  have 
maintained  limitations  on  home  health 
agency  (HHA)  costs  since  1979. 
Additional  statutory  provisions 


specifically  governing  the  limitations 
applicable  to  HHAs  are  contained  at 
section  1861(v)(l)(L)  of  the  Act. 

Section  1861(v)(l)(L)(i)(IV)  of  theAct 
specifies  that  the  per-visit  limits  shall 
not  exceed  105  percent  of  the  median  of 
the  labor-related  and  nonlabor  per-visit 
costs  for  freestanding  HHAs.  The 
reasonable  costs  used  in  the  per-visit 
calculations  will  be  updated  by  the 
home  health  market  basket  excluding 
any  change  in  the  home  health  market 
basket  with  respect  to  cost  reporting 
periods  that  began  on  or  after  July  1, 
1994  and  before  July  1,  1996. 

Section  1861(v)(l)(L)(v){I)  of  the  Act 
requires  the  per-beneficiary  annual 
limitation  be  a  blend  of:  (1),  an  agency- 
specific  per-beneficiary  limitation  based 
on  75  percent  of  98  percent  of  the 
reasonable  costs  (including  noiuoutine 
medical  supplies)  for  the  agency's  12- 
month  cost  reporting  period  ending 
during  Federal  fiscal  year  (FY)  1994, 
and  (2),  a  census  region  division  per- 
beneficiary  limitation  based  on  25 
percent  of  98  percent  of  the  regional 
average  of  such  costs  for  the  agency's 
census  division  for  cost  reporting 
periods  ending  during  FY  1994, 
standardized  by  the  hospital  wage 
index.  The  reasonable  costs  used  in  the 
per-beneficiary  limitation  calculations 
in  1  and  2  above  will  be  updated  by  the 
home  health  market  basket  excluding 
any  changes  in  the  home  health  market 
basket  with  respect  to  cost  reporting 
periods  that  began  on  or  after  July  1, 
1994  and  before  July  1,  1996.  This  per- 
beneficiary  limitation  based  on  the 
blend  of  the  agency-specific  and  census 
region  division  per-beneficiary 
Hmitations  will  then  be  muhiplied  by 
the  agency's  undupUcated  census  count 
of  beneficiaries  (entitled  to  benefits 
under  Medicare)  to  calculate  the  HHA's 
aggregate  per-beneficiary  limitation  for 
the  cost  reporting  period  subject  to  the 
limitation. 

For  new  providers  and  providers 
without  a  12-month  cost  reporting 
period  ending  in  fiscal  1994,  the  per- 
beneficiary  limitation  will  be  a  national 
per-beneficiary  limitation  which  wall  be 
equal  to  the  median  of  these  limitations 
applied  to  other  HHAs  as  determined 
under  section  1861(v)(l)(L)(v)  of  the 
Act. 

Payments  by  Medicare  under  this 
system  of  payment  limitations  must  be 
the  lower  of  an  HHA's  actual  reasonable 
allowable  costs,  per-visit  limitations  in 
the  aggregate,  or  a  per-beneficiary 
limitation  in  the  aggregate. 

This  notice  with  comment  period  sets 
forth  cost  limitations  for  cost  reporting 
periods  beginning  on  or  after  October  1 , 
1998.  As  required  by  section 
1861(v)(l)(L)(iii)  of  the  Act.  we  are 
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using  the  area  wage  index  applicable 
under  section  1886(d)(3)(E)  of  the  Act 
determined  using  the  survey  of  the  most 
recent  available  wages  and  wage-related 
costs  of  hospitals  located  in  the 
geographic  area  in  which  the  home 
health  service  is  rendered.  For  purposes 
of  this  notice,  the  HHA  wage  index  is 
based  on  the  most  recent  published  final 
hospital  wage  index,  that  is,  the 
preclassified  hospital  wage  index 
effective  for  hospital  discharges  on  or 
after  October  1,  1997,  which  uses  FY 
1994  wage  data.  As  the  statute  also 
specifies,  in  applying  the  hospital  wage 
index  to  HHAs,  no  adjustments  are  to  be 
made  to  account  for  hospital 
reclassifications  under  section 
1886(d)(8)(B)  of  the  Act,  decisions  of  the 
Medicare  Geographic  Classification 
Board  (MGCRB)  under  section 
1886(d)(10)  of  the  Act,  or  decisions  by 
the  Secretary. 

II.  Analysis  of  and  Responses  to  Public 
Comments  to  the  January  2, 1998  Per- 
Visit  Limitation  Notice 

We  received  24  items  of  timely 
correspondence  on  the  January  2,  1998 
notice  with  comment  period.  A  large 
percentage  of  the  commenters  also 
expressed  concern  over  various  aspects 
of  the  DBA  "97  including  the  per- 
beneficiary  limitations  and  the  surety 
bond  requirement  which  are  not 
pertinent  to  the  January  2,  1998  notice. 
Nonetheless,  we  will  address  the 
comments  regarding  the  per-beneficiary 
limitations  under  section  IV.  of  this 
notice.  The  issues  not  related  to  the 
limitations  will  be  taken  into  account 
under  separate  notices  specific  to  those 
issues.  The  comments  pertaining  to  the 
per-visit  limitations  and  our  responses 
are  discussed  below. 

Comment:  The  hospital  wage  indices 
do  not  include  wages  and  wage-related 
data  for  home  health  services.  The  most 
appropriate  measure  would  be  a  home 
health  agency  specific  wage  index  by 
geographic  area. 

Response:  The  use  of  the  hospital 
wage  indices  is  required  by  statute. 
Section  1861(v)(l){L)(iii)  of  the  Act 
specifically  states,  in  part,  "the 
Secretary  shall  establish  limits  under 
this  subparagraph  for  cost  reporting 
periods  beginning  on  or  after  such  date 
by  utilizing  the  area  wage  index 
applicable  under  section  1886  (d)(3)(E} 
and  determined  using  the  survey  of  the 
most  recent  available  wages  and  wage- 
related  costs  of  hospitals  located  in  the 
geographic  area  in  which  the  home 
health  service  is  furnished  •  •   *  " 
Furthermore,  in  1989  we  published  a 
schedule  of  per-visit  limitations  using  a 
home  health  agency-specific  wage  index 
in  the  Federal  Register  (54  FR  27742). 


Even  though  we  placed  a  limit  of  20 
percent  on  the  amount  that  HHAs  cost 
limitation  may  increase  or  decrease 
when  compared  to  the  prior  year's  cost 
limitation  which  applied  the  hospital 
wage  indices,  the  HHA  industry 
questioned  the  validity  of  the  data  used 
in  developing  the  HHA-specific  wage 
indices.  A  change  in  legislation  was 
pursued  to  prohibit  the  use  of  a  HHA- 
specific  wage  index.  In  1991  we  had  to 
republish  the  1989  per-visit  limitations 
in  the  Federal  Register  at  56  FR  12934 
using  the  hospital  wage  indices  as 
required  by  section  6222  of  the  Budget 
Reconciliation  Act  of  1989.  Pub.  L.  99- 
239.  From  that  time  forward  we  have 
been  required  to  use  the  hospital  wage 
indices  in  developing  the  per-visit 
limitations. 

Comment:  Agencies  may  be  forced 
into  more  stringent  evaluations  of  what 
patients  are  suitable  for  home  care, 
rejecting  those  whose  needs  are  going  to 
make  them  candidates  for  lengthy  and 
expensive  visits.  Overall  quality  of  care 
to  patients  will  fall  as  field  staff  are 
placed  under  greater  pressure  to 
perform  more  visits  in  a  given  time  at 
a  lower  cost. 

Response:  We  recognize  that  there 
will  be  valid  circumstances  not 
anticipated  by  the  per-visit  limitation 
methodology  that  will  cause  an  agency 
to  incur  cost  in  excess  of  that  allowed 
by  the  per-visit  limitation.  We  provide 
for  those  unique  situations  through  the 
exceptions  process  as  "atypical"  home 
health  services  at  42  CFR  413.30(f)(1).  It 
is  desirable  for  all  agencies  to  monitor 
continually  the  cost  of  providing  each 
discipline  and  to  take  steps  to  control 
the  cost  of  any  discipline  as  soon  as 
there  are  indications  that  costs  are 
increasing.  We  believe  that  a  per-visit 
limitation  of  105  percent  of  the  median 
will  give  all  agencies  an  added  incentive 
to  improve  their  management  controls 
with  immediate  and  ongoing  benefit  to 
the  Medicare  program  cmd  its 
beneficiaries  through  a  reduction  in  cost 
and  a  moderation  in  the  future  rate  of 
increase  in  costs. 

Comment:  There  are  additional  costs 
which  the  home  health  industry  must 
bear  in  order  to  meet  new  HCFA 
requirements  such  as  implementation  of 
the  home  health  patient  Outcome  and 
Assessment  Information  Set  (OASIS). 
There  should  be  an  add-on  to  the  per- 
visit  limitations  in  recognition  of  the 
costs  associated  with  implementing 
OASIS  requirements. 

Response:  We  recognize  that  when 
agencies  are  required  to  implement 
OASIS,  the  agencies  will  incur  training 
costs  that  they  would  not  have 
otherwise  incurred  for  this  activity. 
These  costs  are  almost  exclusively 


associated  with  training  staff  in  the 
disciplines  (skilled  nursing,  physical, 
speech  pathology,  and  occupational 
therapy)  that  will  be  performing  O.^SIS 
assessments  at  the  start  of  care  and  on 
a  continuing  basis.  Accordingly,  we 
have  calculated  for  these  disciplines  an 
adjustment  factor  to  be  applied  to  the 
labor  portion  of  the  per-visit  limitations 
applicable  to  these  disciplines.  This 
adjustment  is  intended  as  an  offset  to 
foregone  patient  care  time  that  will  be 
required  for  the  necessan,'  OASIS 
training  and  for  gaining  experience  in 
performing  assessments  during  the  year 
of  implementation.  This  offset  is 
applied  as  an  adjustment  factor  to  be 
applied  to  the  labor  portion  of  the 
affected  disciplines.  See  section  III.G. 
for  a  discussion  of  the  methodology 
used  to  calculate  the  adjustment  factor. 

Comment:  The  rise  in  utilization  of 
home  health  has  been  due.  in  part,  to 
the  implementation  of  the  hospital 
prospective  payment  system  by 
hospitals  which  now  discharge  the 
patient  quicker  and  sicker  knowing  that 
the  patient  can  be  treated  adequately  at 
home  and  the  realization  bv  physicians 
that  home  health  care  is  useful, 
desirable,  and  economical  alternative  to 
institutionalization. 

Response:  There  are  several  reasons 
why  home  health  utilization  has  grown. 
Although  it  has  been  said  that  the 
hospital  prospective  payment  system 
has  resulted  in  patients  being 
discharged  sicker  and  quicker,  and 
transferred  to  the  home  health  setting, 
this  is  not  the  case  overall.  A  study 
published  in  The  New  England  Journal 
of  Medicine  in  August  1996  found,  "less 
than  a  quarter  of  home  health  visits  (22 
percent)  were  preceded  by  a  hospital 
stay  within  30  days.  Nearly  half  the 
visits  (43  percent.)  were  unassociated 
with  an  inpatient  stay  in  the  previous 
six  months."  Also,  the  hospital 
prospective  payment  system  has  been  in 
existence  since  October  1983.  Any 
impact  on  the  costs  of  services  of 
providing  home  health  care  should  have 
already  been  reflected  in  our  data  base 
which  is  approximately  ten  years  after 
the  implementation  of  the  hospital 
prospective  payment  system. 

Comment:  The  per-visit  limitations 
should  not  be  pubUshed  and  applied  on 
a  retroactive  basis. 

Response:  The  statute  is  quite  explicit 
in  establishing  both  the  effective  date  of 
the  per-beneficiary  limitation,  as  well  as 
the  date  by  which  the  per-visit 
limitations  were  to  be  published.  As 
much  information  as  possible  was 
disseminated  to  the  home  health  trade 
organizations  regarding  the  impact  of 
the  limitations  without  jeopardizing  our 
rulemaking  process.  We  were  aware  that 
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these  home  health  trade  organizations 
had  been  forwarding  this  information  to 
their  home  health  care  members  as 
quickly  as  possible  so  that  agencies 
could  estimate  the  effect  of  the  per-visit 
on  their  financial  operations.  To  the 
extent  possible  we  made  as  much 
information  available  to  the  home 
health  industry  as  we  could  for 
preparation  to  the  revised  per-visit 
limitations. 

Comment:  The  update  factors 
proposed  by  HCFA  appear  to  be 
understated  by  approximately  4.5 
percent. 

Response:  The  update  factors 
displayed  in  the  notice  which  are 
applied  to  the  data  used  in  developing 
the  per-visit  limitations  are  reduced 
update  factors  as  mandated  by  the 
statute.  Section  1861(v)(l)(L)(iv)  of  the 
Act  specifically  prohibits  the  Secretar>' 
from  taking  into  account  any  changes  in 
the  home  health  market  basket  with 
respect  to  cost  reporting  periods  which 
began  on  or  after  July  1,  1994  and  before 
July  1.  1996.  Therefore,  the  update 
factors  displayed  in  the  notice  do  not 
include  the  changes  for  this  period  of 
time. 

Comment:  A  seventh  discipline 
should  be  established  to  set  out  chronic 
illness  (such  as  insulin  dependent 
diabetic  and  wound  care)  skilled 
nursing  services  from  other  skilled 
nursing  visits.  This  would  assist  the 
definition  of  patient  acuity  and  would 
create  significant  savings  to  the 
Medicare  program  by  developing  a 
lower  level  of  skilled  nursing  visit 
category  that  would  account  for  reduced 
time  and  effort  associated  with  chronic 
illness. 

Response:  The  home  health  benefit  as 
set  forth  in  1861(m)  of  the  Act  sets  forth 
the  disciplines  covered  for  home  health 
services  and  does  not  provide  for  a 
seventh  discipline  along  the  lines 
suggested  by  the  commenter. 

Comment;  The  total  impact  on  home 
health  agencies  of  the  reduction  in  per- 
visit  cost  limitations  has  been 
understated  due  to  HCFA's  separate 
analysis  of  the  per-visit  and  the  per- 
beneficiary  limitations. 

Response:  The  impact  analysis  on  the 
revised  per-visit  limitation  notice  is 
correct  in  that  the  analysis  can  only 
address  the  limitations  addressed  in  that 
notice.  At  the  time  the  notice  was 
published,  the  per-beneficiary 
limitations  were  not  calculated  and  the 
impact  of  both  the  per-visit  and  the  per- 
beneficiary  limitations  was  unknown. 
We  did,  however,  address  the  dual 
impact  of  the  revised  per-visit 
limitations  and  the  new  per-beneficiary 
limitations  in  the  final  rule  with 
comment  for  the  per-beneficisury 


limitation  which  was  published  on 
March  31.  1998.  This  impact  is 
addressed  in  the  Federal  Register 
published  on  March  31,  1998  at  63  FR 
15736. 

Comment:  After  the  adjustment  of  the 
labor  and  nonlabor  portions  from  112 
percent  of  the  mean  to  105  percent  of 
the  median,  the  amount  that  would  be 
paid  under  the  labor  portion  is 
significantly  smaller  than  what  the  1982 
wage-index  would  indicate.  Therefore, 
in  order  to  remain  budget  neutral,  it 
would  appear  that  a  significantly  larger 
budget  neutrality  factor  should  be 
applied  to  raise  the  labor-related  portion 
back  up  to  be  in  line  with  the  1982 
wage-index  base. 

Response:  Budget  neutrality  with 
respect  to  the  wage  index  requires  that 
aggregate  Medicare  payments  to  home 
health  agencies  be  equal  to  the 
payments  that  would  have  been  made 
had  the  1982  wage  index  been  used. 
Because  the  level  of  the  per-visit 
limitations  was  adjusted  downward 
from  the  previous  per-visit  limitations 
that  were  in  effect,  a  different 
distribution  of  HHAs  are  under  the 
revised  per-visit  limitations.  These  are 
the  HHAs  that  largely  affect  the  budget 
neutrality  adjustment  factor.  These 
HHAs  would  have  been  only  slightly 
better  off  using  the  1982  wage  index. 
Therefore,  the  adjustment  factor  reflects 
the  slight  increase  in  payments  to  obtain 
budget  neutrality. 

Comment:  HCFA  has  stated  that  fiscal 
year  1994  is  the  most  current 
information  available  for  computation  of 
the  home  health  per-visit  limitations. 
Excluding  the  results  of  cost  reports 
finalized  after  October  10,  1995  firom  the 
data  base  seriously  skews  the  cost  per- 
visit  limitation  calculations  with  older 
cost  and  per-visit  data,  artificially 
lowering  the  median. 

Response:  Unhke  the  per-beneficiary 
limitations  which  require  the  use  of 
Federal  FY  1994  as  the  base  period  for 
establishing  the  limitations,  neither  the 
statute  nor  the  Medicare  regulations 
dictate  the  data  base  to  be  used  in 
establishing  the  per-visit  limitations. 
Moreover,  we  update  the  data  base  by 
rates  of  increase  in  the  home  health 
market  basket  from  the  end  of  the  FYs 
of  the  cost  report  data  used  in  the  data 
base  to  the  FY  end  to  which  the  per-visit 
limitations  apply.  In  keeping  with  past 
practices,  we  updated  the  data  base 
used  for  the  July  1997  notice  in 
establishing  the  per-visit  limitations.  We 
beheve  the  per-visit  limitations  reflect 
the  per-visit  costs  reported  by  HHAs 
and  these  per-visit  limitations  have^been 
updated  appropriately  in  accordance 
with  the  statute. 


Comment:  The  home  health  market- 
basket  index  does  not  measure  specific 
costs. 

Response:  The  home  health  market- 
basket  is  a  measurement  of  costs  and 
inflation  overall  and  is  not  a 
measurement  of  increase  in  agency- 
specific  costs. 

III.  Update  of  Per-Visit  Limitations 

The  methodology  used  to  develop  the 
schedule  of  per-visit  limitations  in  this 
notice  is  the  same  as  that  used  in  setting 
the  limitations  effective  October  1,  1997. 
We  are  using  the  latest  settled  cost 
report  data  from  freestanding  HHAs  to 
develop  the  per-visit  cost  limitations. 
We  have  updated  the  per-visit  cost 
limitations  to  reflect  the  expected  cost 
increases  between  the  cost  reporting 
periods  in  the  data  base  and  September 
30,  1999  excluding  any  changes  in  the 
home  health  market  basket  with  respect 
to  cost  reporting  periods  which  began 
on  or  after  July  1,  1994  and  before  July 
1,  1996. 

A.  Data  Used 

To  develop  the  schedule  of  per-visit 
limitations  effective  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1998,  we  extracted  actual  cost  per-visit 
data  from  the  most  recent  settled 
Medicare  cost  reports  for  periods 
beginning  on  or  after  January  1,  1994 
and  settled  by  May  1998.  The  majority 
of  the  cost  reports  were  from  Federal 
fiscal  year  1996.  We  then  adjusted  the 
data  using  the  latest  available  market 
basket  indexes  to  reflect  expected  cost 
increases  occurring  between  the  cost 
reporting  periods  contained  in  our  data 
base  and  September  30.  1999,  excluding 
any  changes  in  the  home  health  market 
basket  with  respect  to  cost  reporting 
periods  which  began  on  or  after  July  1, 
1994  and  before  July  1,  1996.  Therefore, 
we  excluded  this  time  period  when  we 
adjusted  the  database  for  the  market 
basket  increases. 

B.  Wage  Index 

A  wage  index  is  used  to  adjust  the 
labor-related  portion  of  the  per-visit 
limitation  to  reflect  differing  wage  levels 
among  areas.  In  establishing  the  per- 
visit  limitation,  we  used  the  FY  1998 
hospital  wage  index,  which  is  based  on 
1994  hospital  wage  data. 

Each  HHA's  labor  market  area  is 
determined  based  on  the  definitions  of 
Metropolitan  Statistical  Areas  (MSAs) 
issued  by  the  Office  of  Management  and 
Budget  (OMBJ.  Section  1861{v)(l)(L)(iii) 
of  the  Act  requires  us  to  use  the  most 
recently  published  hospital  wage  index 
(that  is,  the  FY  1998  hospital  wage 
index,  which  was  published  in  the 
Federal  Register  on  August  29, 1997  (62 
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FR  46070))  without  regard  to  whether 
such  hospitals  have  been  reclassified  to 
a  new  geographic  area,  to  establish  the 
HHA  cost  limitations.  Therefore,  the 
schedule  of  per-visit  limitations  reflects 
the  MSA  definitions  that  are  currently 
in  effect  under  the  hospital  prospective 
payment  system. 

We  are  continuing  to  incorporate 
exceptions  to  the  MSA  classification 
system  for  certain  New  England 
counties  that  were  identified  in  the  July 
1,  1992  notice  (57  FR  29410).  These 
exceptions  have  been  recognized  in 
setting  hospital  cost  limitations  for  cost 
reporting  periods  beginning  on  and  after 
July  1,  1979  (45  FR  41218),  and  were 
authorized  under  section  601(g)  of  the 
Social  Security  Amendments  of  1983 
(FubUc  Law  98-11).  Section  601(g)  of 
Public  Law  98—21  requires  that  any 
hospital  in  New  England  that  was 
classified  as  being  in  an  urban  area 
under  the  classification  system  in  effect 
in  1979  will  be  considered  urban  for 
purposes  of  the  hospital  prospective 
payment  system.  This  provision  is 
intended  to  ensure  equitable  treatment 
under  the  hospital  prospective  payment 
system.  Under  this  authority,  the 
following  counties  have  been  deemed  to 
be  urban  areas  for  purposes  of  payment 
luider  the  inpatient  hospital  prospective 
system: 

•  Litchfield  County,  CT  in  the 
Hartford,  CT  MSA 

•  York  County,  ME  and  Sagadahoc 
County,  ME  in  the  Portland,  ME  MSA. 

•  Merrimack  County,  NH  in  the 
Boston-Brockton-Nashua,  MA-NH  MSA 

•  Nevvrport  County,  RI  in  the 
Providence  Fall-Warvdck,  RI  MSA 

We  are  continuing  to  grant  these 
urban  exceptions  for  the  purpose  of 
applying  the  Medicare  hospital  wage 
index  to  the  HHA  per-visit  limitations. 
These  exceptions  result  in  the  same 
New  England  County  Metropolitan  Area 
definitions  for  hospitals,  skilled  nursing 
facilities,  and  HHAs.  In  New  England, 
MSAs  are  defined  on  town  boundaries 
rather  than  on  county  lines  but  exclude 
parts  of  the  foiu^  counties  cited  above 
that  would  be  considered  urban  under 
the  MSA  definition.  Under  this  notice, 
these  four  counties  are  urban  under 
either  definition.  New  England  County 
Metropolitan  Area  or  MSA. 

Section  1861(v)(l)(L){iii)  requires  the 
use  of  the  area  wage  index  applicable 
under  section  1886(d)(3)(E)  of  the  Act 
and  determined  using  the  survey  of  the 
most  recently  published  wages  and 
wage-related  costs  of  hospitals  located 
in  the  geographic  area  in  which  the 
home  health  service  is  furnished 
without  regard  to  whether  such 
hospitals  have  been  reclassified  to  a 
new  geographic  area  pursuant  to  section 


1886(d)(8)(B)  of  the  Act.  The  wage- 
index,  as  applied  to  the  labor  portion  of 
the  per-visit  limitation,  must  be  based 
on  the  geographic  location  in  which  the 
home  health  service  is  actually 
furnished  rather  than  the  physical 
location  of  the  HHA  itself. 

C.  Updating  the  Wage  Index  on  a 
Budget-Neutral  Basis 

Section  4207(d)(2)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA  '90)  (PubUc  Law  101-508) 
requires  that,  in  updating  the  wage 
index,  aggregate  payments  to  HHAs  will 
remain  the  same  as  they  would  have 
been  if  the  wage  index  had  not  been 
updated.  Therefore,  overall  payments  to 
HHAs  are  not  affected  by  changes  in  the 
wage  index  values. 

To  comply  with  the  requirements  of 
section  4207(d)(2)  of  OBRA  '90  that 
updating  the  wage  index  be  budget 
neutral,  we  determined  that  it  is 
necessary  to  apply  a  budget  neutrality 
adjustment  factor  of  1.03  to  the  labor- 
related  portion  of  the  per-visit 
limitations  effective  for  cost  reporting 
periods  begiiming  on  or  after  October  1, 
1998.  This  adjustment  ensures  that 
aggregate  payments  to  HHAs  are  not 
affected  by  the  cheinge  to  a  wage  index 
based  on  the  hospital  wage  index 
published  on  August  29,  1997. 

To  determine  the  adjustment  factor, 
we  analyzed  both  the  data  obtained 
from  the  fi^eestanding  agencies  used  to 
determine  the  per-visit  limitations  and 
the  settled  cost  report  data  covering  the 
same  time  period  for  the  provider-based 
agencies.  For  each  agency  in  this  data 
base,  we  replaced  their  current  wage 
index  with  the  one  corresponding  to  the 
1982  hospital  wage  index.  Some 
Metropolitan  Statistical  Areas  (MSAs) 
that  currently  exist  did  not  exist  at  the 
time  this  index  was  created  and 
therefore  have  no  matching  1982  wage 
index.  In  the  data  base  we  are  currently 
using,  these  unmatchable  MSAs 
represented  1.3  percent  of  the  total 
visits.  Since  this  percentage  was  small, 
we  deleted  these  agencies  from  the 
analysis.  We  then  determined  what 
Medicare  program  payments  would  be 
using  the  1982  wage  index.  Next,  we 
determined  payments  using  the  new 
wage  index  and  adjusted  the  labor 
portion  of  the  payment  by  the  factor 
necessary  to  match  program  payments  if 
the  1982  wage  index  was  used.  (See  the 
example  in  section  VIll.B.  of  this  notice 
regarding  the  adjustment  of  per-visit 
limitations  by  the  wage  index  and  the 
budget  neutrality  factor.) 

D.  Standardization  for  Wage  Levels 

After  adjustment  by  the  market  basket 
index,  we  divided  each  HHA's  per-visit 


costs  into  labor  and  nonlabor  portions. 
The  labor  portion  of  cost  (77.668 
percent  as  determined  by  the  market 
basket)  represents  the  employee  wage 
and  benefit  factor  plus  the  contract 
services  factor  from  the  market  basket. 
We  then  divided  the  labor  portion  of 
per-visit  cost  by  the  wage  index 
apphcable  to  the  HHA's  location  to 
arrive  at  an  adjusted  labor  cost. 

E.  Adjustment  for  "Outliers' 

We  transformed  all  per-visit  cost  data 
into  their  natural  logarithms  and 
grouped  them  by  type  of  service  and 
MSA,  NECMA,  or  non-MSA  location,  in 
order  to  determine  the  median  cost  and 
standard  deviation  for  each  group.  We 
then  eliminated  all  "outlier"  costs 
which  were  all  per-visit  costs  less  than 
10  dollars  and  per-visit  costs  more  than 
800  dollars,  retaining  only  those  per- 
visit  costs  within  two  standard 
deviations  of  the  median  in  each 
service. 

F.  Basic  Service  Limitation 

We  calculate  a  basic  service  limitation 
to  105  percent  of  the  median  labor  and 
nonlabor  portions  of  the  per-visit  costs 
of  freestanding  HHAs  for  each  type  of 
service.  (See  Table  3a  in  section  VIII.) 

G.  Offset  Adjustment  for  the 
Implementation  of  the  Home  Health 
Outcome  Assessment  Information 
(OASIS] 

When  HHAs  are  required  to  use  an 
assessment  tool,  such  as  OASIS,  for 
ongoing  collection  of  quality  of  care 
data,  they  will  incur  costs  associated 
with  this  requirement.  Any  costs 
associated  with  a  new  type  of  reporting 
system  are  not  reflected  in  the  database 
used  to  calculate  the  per-visit 
limitations.  We  have,  therefore,  decided 
to  provide  an  offset  adjustment  factor  to 
be  applied  to  the  labor-related 
component  of  the  per-visit  limitations 
for  skilled  nursing,  physical  therapy, 
speech  pathology,  and  occupational 
therapy  which  should  be  the  only 
disciplines  affected  by  this  new 
requirement. 

Since  any  new  assessment 
performance  tool  v^ill  replace  or  be 
integrated  into  an  agency's  existing 
assessment  activities,  we  believe  that 
there  will  be  no  permanent  ongoing 
incremental  costs  associated  with  these 
types  of  assessment  systems.  This  has 
been  shown  through  data  derived  from 
the  ongoing  Medicare  Quality  and 
Improvement  Demonstration  using 
OASIS  as  an  assessment  tool.  This 
demonstration  shows  that  the  OASIS 
assessment  requires  either  the  same 
amount  of  time  or  less  time  than  the 
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patient  assessment  methods  currently  in 
use. 

Absent  other  types  iff  data,  we  are 
using  the  informatica  from  this 
demonstration  to  dqrive  an  offset 
adjustment  for  any  ae^  assessment  tool 
that  may  be  imposedon  the  HHAs 
effective  during  the  per-visit  limitations 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1 .  1998. 
Data  from  the  OASIS  demonstration 
show  that  OASIS  implementation 
burden  consists  of  foregone  staff  time 
that  would  otherwise  be  devoted  to 
patient  care  activities.  There  are  three 
types  of  costs  associated  with  staff  time 
for  a  typical  18-person  staff.  The  first 
would  be  training  time  for  an  agency 
coordinator  who  conducts  training  or 
supervision  of  the  clinical  staff.  This 
individual  would  probably  need  to 
spend  four  hoius  reading  the  assessment 
tool  training  manual  and  eight  hours 
attending  an  assessment  tool  training 
session.  Training  would  also  be 
necessary  for  staff  who  will  be 
performing  the  assessment  process.  The 
affected  disciplines  are  skilled  nursing, 
physical  therapy,  speech  pathology,  and 
occupational  therapy.  Each  member  of 
these  disciplines  would  probably 
require  four  to  six  hours  of  training. 
Since  agencies  currently  conduct 
inservices  for  clinical  staff,  usually  on  a 
monthly  basis,  the  training  for  a  new 
assessment  tool  would  replace  at  least 
one  of  these  sessions.  The  incremental 
training  costs  would  be  appro.ximately 
half  of  the  total  costs,  or  two  to  three 
hours  per  trained  staff  member. 

The  second  type  of  costs  would  be 
increases  in  assessment  time  during 
initial  implementation.  Experience  from 
the  demonstration  indicates  that  total 
visit  time  increases  by  approximately  15 
minutes  during  the  first  six  to  seven 
visits  when  newly  trained  staff  have 
begun  to  perform  OASIS  assessments. 
After  this  initial  period  of  becoming 
familiar  with  and  acquiring  experience 
with  the  new  assessment  tool,  there  is 
no  net  increase  in  visit  duration. 

The  third  type  of  costs  would  be  the 
costs  associated  with  the  staff  time  to 
revise  assessment  forms  and  integrate 
OASIS  elements.  For  a  typical  18-person 
professional  staff  this  is  estimated  to 
require  sixteen  hours  of  staff  time: 
twelve  hours  of  professional  staff  time 
(skill  nursing,  physical  therapy,  etc. 
*    *   *)  and  4  hours  of  clerical  time. 

The  adjustment  factor  is  calculated  in 
terms  of  per-FTE  foregone  staff  time 
spent  on  these  training  and  form 
revision  activities  as  follows;  (a)  One 
hour  for  the  agency  coordinator — based 
on  twelve  hours  total  training  time 
allocated  over  an  l^-person  professional 
staff,  (b)  three  hours  per  staff  for 


training,  (c)  two  hours  for  increased 
assessment  time  during  the  initial 
implementation — based  on  fifteen 
minutes  additional  time  for  each  of  the 
first  eight  visits  (rounded  up  from  7) 
during  which  the  assessments  are 
performed,  and  (d)  one  hour  of 
supervisory  time — based  on  sixteen 
hours  of  time  spent  revising  assessment 
forms  allocated  over  an  18-person 
professional  staff.  These  four  items  total 
seven  hours  of  time  per-FTE  during  the 
year  of  OASIS  implementation.  Using  a 
normal  work  year  of  2000  hours  (50 
weeks  times  40  hours)  less  the  seven 
hours  for  additional  training  time  for  a 
new  assessment  program,  the  offset 
adjustment  for  foregone  patient  care 
would  be  .35  percent  (2000  hours 
divided  bv  1993  hours  less  one  equals 
.003513).  This  offset  factor  will  be 
applied  to  the  labor  portion  of  the 
skilled  nursing,  physical  therapy, 
speech  pathology  and  occupational 
therapy  per-visit  limitations  for  both 
urban  and  nonurban  areas.  This  factor 
will  only  be  applied  to  the  labor  portion 
of  these  per-visit  limitations  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  1998  if  HHAs  are  required  to 
implement  OASIS. 

In  addition  to  training  and  forms 
revision,  agencies  will  incur  printing 
costs  for  the  revised  assessment  forms. 
Data  from  the  OASIS  demonstration 
show  that  for  the  typical  HHA,  i.e..  one 
that  has  486  admissions  per  year  and  an 
18-person  professional  staff,  printing  the 
new  assessment  forms  will  cost  $280. 
Cost  report  data  for  1994  and  1995  show 
that  an  HHA  with  486.  plus  or  minus 
50,  admissions,  provides  a  total  of  thirty 
thousand  visits  of  all  types  annually  to 
patients.  Allocating  the  $280  over  30 
thousand  visit  yields  an  incremental 
cost  of  .93  cents  per  visit,  which  for 
estimation  purposes  is  rounded  up  to 
one  cent  per  visit  for  all  disciplines. 

The  total  offset  adjustment  is  applied 
by  first  multiplying  the  labor  portion  of 
the  per-visit  Umitation  for  skill  nursing, 
physical  therapy,  speech  pathology,  and 
occupational  therapy  by  the  factor  of 
1.003513  for  training  and  forms  revision 
(the  labor-portion  is  also  adjusted  by  the 
appropriate  wage  index  and  budget 
neutrality  factor),  second,  the  non-labor 
portion  is  added  to  the  adjusted  labor- 
portion,  and  third,  one  cent  is  added  for 
printing  costs.  The  OASIS  adjustment  is 
only  done  after  the  implementation  of 
OASIS  is  effective. 

Because  we  believe  that  there  will  be 
no  ongoing  incremental  costs  to  perform 
assessments  under  a  new  protocol,  this 
adjustment  offset  will  only  apply  to  the 
labor  component  of  the  specified  per- 
visit  limitations  in  the  first  year  of 


implementation  of  a  new  assessment 
tool. 

While  we  have  based  this  adjustment 
on  the  best  data  we  have  available  to  us, 
we  are  concerned  that  we  may  not  have 
captured  all  relevant  costs,  particularly 
ongoing  and  automation  costs.  In  part, 
this  is  because  our  data  is  based  on 
agencies  whose  costs  in  this  regard  may 
not  have  been  fully  representative  of 
agency  costs  generally.  Therefore,  we 
are  asking  for  specific  comments, 
including  documented  data,  which 
would  inform  future  decision  making  on 
this  issue. 

IV.  Analysis  of  and  Responses  to  Public 
Comments  to  the  March  31,  1998  Per- 
Beneficiary  Final  Rule 

We  received  125  comments  with 
respect  to  the  March  31.  1998  Federal 
Register  final  rule  with  comment 
addressing  the  implementation  of  the 
per-beneficiary  limitations.  A  number  of 
comments  were  on  the  statutory 
requirements  for  which  we  do  not  have 
discretionary  authority  to  change  or  not 
implement.  These  included  comments 
such  as;  do  not  apply  the  per- 
beneficiary  limitations  for  cost  reporting 
periods  beginning  on  or  after  October  1, 

1997,  delay  implementation  of  the  per- 
beneficiary  limitations  to  October  1. 

1998.  repeal  the  statutory  provisions 
requiring  the  application  of  the  per- 
beneficiary  limitations,  and  the  use  of 
fiscal  year  1 994  as  a  base  year  for 
establishing  the  per-beneficiary 
limitations  is  inadequate  and  should  not 
be  used  in  establishing  the  per- 
beneficiary  limitations.  These  comments 
cannot  be  adopted  without  legislative 
amendments  to  the  Act  pertaining  to  the 
per-beneficiary  limitations.  The 
remaining  comments  are  given  below. 

Comment:  Agencies  that  have  a  per- 
beneficiary  limitation  lower  than  the 
national  per-beneficiary  limitation 
should  be  allowed  to  have  the  higher 
national  per-beneficiary  limitation 
apply. 

Response:  The  statute  is  very  specific 
with  respect  to  how  the  per-beneficiary 
limitations  are  to  be  calculated  for 
agencies  that  have  a  12-month  cost 
reporting  period  ending  in  Federal  fiscal 
year  1994  ("clause  v"  agencies)  and  new 
agencies  ("clause  vi"  agencies).  Once 
the  agency  is  classified  as  either  a 
"clause  v"  or  "clause  vi"  provider,  the 
per-beneficiary  limitation  is  established 
by  statute.  We  have  no  discretion  to 
apply  a  most  beneficial  test. 

Comment:  The  requirement  to  prorate 
the  unduplicated  census  count  of 
Medicare  beneficiaries  when  a 
beneficiary  is  serviced  by  more  than  one 
HHA  for  cost  reporting  periods 
beginning  on  or  after  October  1,  1997 
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should  also  apply  in  determining  the 
unduplicated  census  count  of  Medicare 
beneficiaries  for  the  base  year,  i.e.,  cost 
reporting  periods  ending  during  Federal 
FY  1994. 

Response:  The  statute  does  not 
provide  for  this.  Section 
1861(v)(l)[L)(vi)(II)  of  the  Act.  as  added 
by  section  4602(c)  of  the  BBA  '97,  states, 
"For  beneficiaries  who  use  services 
furnished  by  more  than  one  home 
health  agency,  the  per-beneficiary 
limitation  shall  be  prorated  among  the 
agencies."  This  provision  is  specific  for 
services  furnished  by  HHAs  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  1997.  It  applies  to  the 
application  of  the  per-beneficiary 
limitation  and  not  the  calculation  of  the 
per-beneficiary  limitation. 

Comment:  Many  agencies  were 
required  to  operate  under  a  new  system 
of  reimbursement  for  a  full  six  months 
before  being  told  precisely  what  the 
system  was.  HCFA  should  provide  some 
form  of  leniency  for  those  agencies 
which  have  large  overpayments  due  to 
the  delay  in  publishing  the  new 
limitations. 

Response:  We  recognize  that 
providers  with  cost  reporting  periods 
that  began  prior  to  the  publication  of  the 
per-beneficiary  limitations  may  have 
experienced  some  uncertainty  in 
budgeting  their  costs.  Nonetheless,  the 
BBA  '97  is  quite  explicit  in  establishing 
both  the  effective  date  of  these 
provisions  and  the  date  by  which  these 
limitations  needed  to  be  established.  We 
made  as  much  information  as  possible 
available  to  the  home  health  industry 
prior  to  the  publication  of  the 
limitations.  We  tried  to  make  a  smooth 
transition  into  the  interim  payment 
system  (IPS)  for  HHAs  by  providing 
such  information  through  major  home 
health  trade  organizations.  The  IPS  was 
highly  publicized  through  home  health 
trade  news  articles  such  that  the  effect 
of  the  IPS  should  have  been  anticipated 
by  the  home  health  industry.  While 
there  were  certain  technical  issues 
which  could  only  be  addressed  through 
the  publication  of  the  limitations, 
agencies  could,  to  a  large  degree, 
estimate  the  effect  of  the  new 
limitations  on  the  financial  operations. 
In  fact,  a  trade  organization  developed 
computer  software  packages  for 
estimating  the  impact  of  the  EPS.  Even 
though  the  limitations  were  not 
available  prior  to  publication,  we 
believe  the  home  health  industry  had 
sufficient  advanced  knowledge  to 
properly  react  to  an  estimated  impact  of 
the  limitations  on  their  operations.  If  an 
agency  had  suspected  that 
overpayments  might  result  from  the 
interim  payments  received  prior  to  the 


publication  of  the  limitations,  a  prudent 
agency  would  set  the  estimated 
overpayment  aside  as  a  potential 
liability.  This  way,  the  agency  would 
not  put  itself  in  a  financial  hardship  to 
pay  back  any  overpayments  resulting 
from  the  newly  published  limitations. 

Comment:  The  1994  base  period  is  not 
reflective  of  the  sicker  patients  being 
released  from  the  hospitals  due  to  the 
hospital  prospective  payment  system. 

Response:  As  stated  in  the  comments 
addressing  the  per-visit  limitations, 
although  it  has  been  said  that  the 
hospital  prospective  payment  system 
has  resulted  in  patients  being 
discharged  quicker  and  sicker  and 
transferred  to  a  home  health  setting,  this 
is  not  the  case  overall.  A  study 
published  in  The  New  England  Journal 
of  Medicine  in  August  1996  found  , 
"less  than  a  quarter  of  home  health 
visits  (22  percent)  were  preceded  by  a 
hospital  stay  within  30  days.  Nearly  half 
the  visits  (43  percent)  were  unassociated 
with  an  inpatient  stay  in  the  previous 
six  months."  Also,  the  hospital 
prospective  payment  system  has  been  in 
existence  since  October  1983.  Any 
impact  on  the  costs  of  services  of 
providing  home  health  care  should  have 
already  been  reflected  in  our  data  base 
which  is  approximately  ten  years  after 
the  implementation  of  the  hospital 
prospective  payment  system. 

Comment:  Tne  IPS  per-beneficiary 
limitation  puts  a  cap  on  the  expenses  a 
beneficiary  can  receive  in  one  year. 

Response:  We  cannot  stress  enough 
that  the  per-beneficiary  limitation  is  not 
a  cap  on  an  individual  beneficiary's 
amount  of  services  or  the  costs  of 
services.  The  per-beneficiary  limitation 
is  an  aggregate  limitation  on  each 
agency's  total  costs.  Agencies  now  have 
a  global  budget  that  increases  with  the 
number  of  beneficiaries  served  and 
promotes  efficiency  in  planning  and 
delivering  total  services  to  all  patients 
throughout  the  entire  home  health 
episodes.  Applying  the  per-beneficiary 
limitation  in  the  aggregate,  not  just  to  an 
individual  patient,  allows  HHAs  to 
balance  the  costs  of  caring  for  one 
patient  against  the  cost  of  caring  for 
other  patients.  HHAs  have  the  flexibility 
to  provide  the  appropriate  amount  of 
care  (duration  of  visits,  number  of  visits, 
and  skill  level  of  care  given)  for  all 
patients  within  the  aggregate  per- 
beneficiary  limitation. 

Comment:  Do  not  apply  the  freeze  to 
inflation  for  the  1994-1996  period.  This 
freeze  should  only  apply  to  the  per-visit 
limitations. 

Response:  The  statute  applies  the 
freeze  to  both  the  per-visit  and  the  per- 
beneficiary  limitations.  Section 
1861(v)(l)(L)(iv)  of  the  Act  states,  "In 


establishing  limits  under  this 
subparagraph  for  cost  reporting  periods 
beginning  after  September  30,1997,  the 
Secretary  shall  not  take  into  account  any 
changes  in  the  home  health  market 
basket,  as  determined  by  the  Secretary, 
with  respect  to  cost  reporting  periods 
which  began  on  or  after  July  1.  1994, 
and  before  July  1,  1996."  The 
amendment  in  section  4601  of  the 
B.B.A.  '97  to  amend  section 
1861(v)(l)(L)  of  the  Act  encompasses  all 
limits  established  under  section 
1861(v)(l)(L)  of  the  Act,  including  the 
per-beneficiary  limitations.  Therefore, 
the  application  of  the  freeze  in  the 
market  basket  increases  to  both  the  per- 
visit  limitations  and  the  per-beneficar\' 
limitations  is  in  accordance  with  the 
statutory  language. 

Comment:  The  requirement  to  apply 
the  wage-index  based  on  the  location  of 
the  service  furnished  rather  than  the 
location  of  the  HHA  should  only  apply 
to  the  per-visit  limitations. 

Response:  Again  the  statute  requires 
the  wage  index  based  upon  the  location 
of  the  ser\'ice  furnished  be  applied  to 
both  the  per-visit  and  the  per- 
beneficiarv  limitations.  Section 
1861(v)(l)'(L)  of  the  Act.  states  in  part, 
"  *    *    *  the  Secretary  shall  establish 
limits  under  this  subparagraph  for  cost 
reporting  periods  beginning  on  or  after 
such  date  by  utilizing  the  area  wage 
index  applicable  under  section 
1886(d)(3)(E)  and  determined  using  the 
sur\'ey  of  the  most  recent  available 
wages  and  wage-related  costs  of 
hospitals  located  in  the  geographic  area 
in  which  the  home  health  service  is 
furnished  *    *    *  '•  This  language 
encompasses  all  the  limitations  noted 
under  section  1851(v)(l)(L)  of  the  Act. 
which  includes  both  the  per-visit  and 
the  per-beneficiar\'  limitations. 

Comment:  HCFA  should  utilize  the 
median  amount  for  each  census  region 
for  new  providers.  This  will  be  the  best 
reflection  of  both  wages  and  utilization 
for  agencies  in  a  given  area. 

Response:  Section  1861(v)(l)(L)(vi)  of 
the  Act  as  added  by  section  4602(c)  of 
the  B.B.A.  '97,  states,  "For  new- 
providers  and  those  providers  without  a 
12-month  cost  reporting  period  ending 
in  fiscal  year  1994,  the  per  benefician*' 
limitation  shall  be  equal  to  the  median 
of  these  limits  (or  the  Secretary's  best 
estimates  thereof)  applied  to  other  home 
health  agencies  as  determined  by  the 
Secretary."  The  statute  clearly 
contemplates  the  use  of  a  single,  and 
therefore  national,  median  as  the  basis 
for  the  new  provider  limitation.  The 
statute  requires  the  per-beneficiary 
limitation  to  be  "the  median"  of  all  the 
per-beneficiary  limitations  applied  to 
the  other  HHAs,  i.e.,  the  per-beneficiary 
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limitations  of  the  old  providers.  The 
statutory  language  refers  to  a  single 
median  and  not  several  medians,  which 
would  be  the  case  if  the  statute  required 
a  regional  system  suggested  by 
commenters.  Moreover,  in  direct 
contrast  to  the  language  governing  the 
per-beneficiary  limitation  for  old 
providers,  section  1861(v){l)(L)(vi)  does 
not  contain  any  reference  to  a 
calculation  based  upon  the  home  health 
agency's  census  division. 

Comment:  The  base  year  for  the 
surviving  provider  niunber  should  be 
utilized  in  computing  the  f>er- 
baiefidary  limitation.  Because  the 
agency  still  carries  assets  and  liabilities 
of  the  agency  it  purchased,  the  base  year 
and  resulting  per-beneficiary  limitation 
should  be  considered  an  asset  or  a 
liability,  as  applicable. 

Response:  Ine  p>er-beneficiary 
limitation  is  neither  an  asset  nor  a 
liability  for  an  HHA.  The  per- 
beneficiary  limitation  is  a  limit  on  the 
amount  of  payments  made  by  Medicare. 
The  limitations  are  not  intended  to  be 
used  as  bargaining  tools  for  selling  or 
buying  agencies. 

tomment:  Extend  authorizations  for 
exceptions  to  the  new  interim  payment 
system  per-beneficiary  limitations  as 
well  as  the  per-visit  limitations. 

Response:  As  we  stated  in  the  March 
31,  1998  Federal  Register,  we  do  not 
believe  that  Congress  intended  the 
general  rules  at  42  CFR  413.30  to  apply 
to  the  establishment  of  the  per- 
beneficiary  limitations.  The  statute  does 
not  provide  any  such  exceptions  or 
exemptions  to  the  per-beneficiary 
limitations. 

Comment:  On  page  15725  of  the 
Federal  Register  the  example  references 
index  levels  for  the  period  of  July  1998 
through  December  1998  from  Table  6  for 
calculating  the  maricet  basket  increase. 
Table  6  in  the  March  31. 1998  Federal 
Kcpstar  stops  at  November  1997. 

Response:  We  apologize  for  the 
inadvertent  omission  of  the  index  levels 
for  the  months  of  December  1997 
through  September  1999.  Table  6  at  63 
FR  103  published  on  January  2, 1998 
contains  the  same  index  levels  that  are 
appropriate  in  calculating  the  applicable 
max^et  basket  increase  and  the  index 
levels  for  the  months  of  December  1997 
through  September  1999  can  be 
obtained  from  that  table. 

Comment:  Under  section  112  of  the 
Provider  Reimbursement  Manual,  Part  I, 
State  health  department  home  health 
agencies  with  subtinits  or  branches  are 
permitted  to  file  a  combined  cost  report 
under  the  7800  series  of  provider 
numbers.  (1)  How  will  those  subimits 
and  branches  that  have  separate 
provider  numbers  and  separately  bill 


that  previously  filed  a  combined  cost 
report  be  treated  if  some  decide  to  no 
longer  file  with  the  combined  cost 
report?  (2)  How  will  the  remaining 
agencies  that  wish  to  file  a  combined 
report  be  treated?  As  clause  "v"  or 
clause  "vi".  and  will  there  be  any 
adjustment  to  costs  for  the  agency- 
specific  portion?  (3)  If  combined  State 
department  home  health  agencies  that 
file  a  combined  cost  report  has  subunits, 
and  a  beneficiary  moves  from  one 
subunit  to  another,  is  that  beneficiary 
counted  as  one  beneficiary  in  each  of 
the  subunits.  or  is  it  prorated? 

Response:  (1)  State  health 
departments  with  subunits  are  allowed 
to  file  a  combined  Medicare  cost  report 
because  of  the  administrative  and 
financial  burden  in  filing  separate 
Medicare  cost  reports  for  all  the 
agencies  within  the  department.  The 
State  health  departments  were  allowed 
to  obtain  subunit  provider  nttmbers  for 
the  purposes  of  tracking  revenue  and 
claims  processing.  Also,  it  is  our 
understanding  that  the  State  health 
departments  did  have  the  capability  to 
segregate  the  costs  for  each  individual 
agency  vtrithin  the  department.  If  State 
health  departments  decide  to  start 
submitting  individual  Medicare  cost 
reports  for  the  agencies  within  their 
department,  they  will  not  be  allowed  to 
pick  and  choose  individual  agencies  for 
which  they  would  like  to  report 
separately.  The  State  agency  health 
would  have  to  rescind  the  7800  series 
number  and  submit  separate  cost  reports 
for  all  the  agencies. 

(2)  Since  the  State  health  department 
filed  a  single  cost  report  for  all  the 
agencies  under  a  7800  number  series, 
and  the  individual  subunits  did  not  file 
a  separate  Medicare  cost  report  for 
which  an  agency-specific  per- 
beneficiary  limitation  can  be  calculated, 
if  the  imits  start  filing  separate  Medicare 
cost  reports  under  their  own  numbers, 
they  will  be  considered  clause  "vi"  type 
providers.  Therefore,  they  will  be 
subject  to  the  national  per-beneficiary 
limitation. 

(3)  Sute  health  departments  that  file 
a  single  cost  report  under  the  7800 
nimiber  for  all  its  units  will  coimt  a 
single  beneficiary  in  its  imduphcated 
census  count  for  the  cost  reporting 
period  regardless  of  the  nujnber  of  units 
that  service  that  beneficiary.  However,  if 
the  subimits  report  separately  and  the 
boieficiary  is  serviced  by  more  than  one 
subunit,  the  beneficiary  must  be 
prorated  among  the  subunits  servicing 
the  beneficiary. 

Comment:  How  do  you  determine 
prorating  between  agencies  when  you 
have  one  agency  that  was  working  hard 
and  saw  a  patient  on  a  Hmited  basis 


versus  the  other  agency  who  maximized 
visits  to  reach  the  ceiling  of  the 
beneficiary  limitation  and  then 
discharged  the  patient? 

Response:  We  caimot  emphasize 
enough  that  the  per-beneficiary 
limitation  is  not  a  limitation  on  the 
amount  of  services  a  beneficiary  may 
receive  or  a  limitation  on  the  costs  of  an 
individual  beneficiary.  The  per- 
beneficiary  limitation  is  applied  to  the 
total  imduplicated  census  count  of  the 
agency  and  compared  to  the  lesser  of  the 
agency's  actual  costs  or  per-visit 
limitation  in  the  aggregate  plus 
nonroutine  medical  supphes.  If  an 
agency  discharges  a  beneficiary  with  the 
assumption  that  the  beneficiary  has 
exhausted  its  per-beneficiary  limitation 
and  that  beneficiary  receives  services 
fivm  another  agency,  each  agency  will 
have  less  than  one  beneficiary  in  its 
unduplicated  census  count  For 
example,  if  agency  "A"  treats  a 
Medicare  beneficiary  and  after  60  visits, 
discharges  the  patient  and  subsequently 
the  patient  receives  40  visits  bora 
agency  "B",  agency  "A"  wiU  count  the 
beneficiary  as  .60  in  its  unduplicated 
census  coiint  and  agency  "B"  will  count 
the  beneficiary  as  .40  in  its 
imduplicated  census  coimL  Under  a 
system  based  on  medians  and  averages, 
such  as  the  per-beneficiary  limitaticms, 
it  should  be  expected  that  some 
patients'  costs  and  amount  of  services 
will  be  imder  the  average  and  some 
patients'  costs  and  amounts  of  services 
will  be  above  the  average. 

Comment:  The  blend  of  an  agency- 
specific  component  and  a  regional 
census  division  component  rewards 
agencies  that  had  high  costs  in  Federal 
FY  1994  and  penalizes  agencies  that  had 
low  cosU  in  Federal  FY  1994. 

Response:  By  basing  the  per- 
beneficiary  limitation  on  the  HHA's 
own  cost  experience,  the  per-beneficiary 
limitation  should  reflect  the  mix  of 
patients  that  the  agency  has  been  caring 
iot  in  the  past.  This  mix  of  patients 
should  not  change  drastically  as 
compared  to  the  mix  of  patients  for 
whom  the  HHA  is  currently  providing 
care.  While  variation  does  exist  between 
agencies,  it  is  a  reflection  of  their  actual 
cost  experience.  All  agencies  were 
subject  to  the  lower  of  their  actual  costs 
or  the  aggregate  per-visit  limitation  in 
FY  1994.  It  is  the  lower  of  these 
amoimts  that  is  incorporated  into  the 
calculation  of  the  per-beneficiary 
limitations.  If  two  agencies  existing  in 
the  same  area  with  1994  base  periods 
did  not  have  a  competitive  advantage 
over  each  other  in  1994.  it  does  not 
follow  that  one  would  have  a 
competitive  advantage  due  to  the 
apphcation  of  a  per-beneficiary 
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limitation.  As  stated  before,  the  average 
per-beneficiary  cost  is  a  reflection  of  the 
mix  of  patients  that  the  HHA  serviced 
in  the  base  period. 

Comment:  Home  health  agencies  that 
have  reclassified  branches  to  subunits 
should  be  allov^red  to  use  the  parent 
agency's  FY  1994  cost  report  as  the  base 
for  establishing  the  per-beneficiary 
limitation  for  the  new  subunit. 

Response:  Branches  within  home 
health  agencies  are  not  providers  as 
recognized  under  Medicare  principles  of 
reimbursement.  Branches  within  home 
health  agencies  are  part  of  and  under 
the  administrative  control  of  the  parent 
home  health  agency.  The  branch  itself 
does  not  have  its  own  administrative 
function  or  control.  They  are  not 
independently  certified  by  Medicare  as 
a  provider  nor  are  they  required  to  file 
a  Medicare  cost  report.  Because 
branches  are  not  providers  of  service  but 
an  intricate  part  of  a  provider,  they  will 
be  considered  new  providers  if  they 
become  certified  by  Medicare  as  an 
independent  provider  of  home  health 
services  subsequent  to  Federal  FY  1994. 

Comment:  HCFA  should  allow 
agencies  which  filed  more  than  one  cost 
report  during  Federal  FY  1994  to 
combine  the  cost  reporting  periods 
when  they  equal  or  exceed  a  12-month 
cost  reporting  period  for  establishing  the 
agency-specific  per-beneficiary 
limitation. 

Response:  We  do  not  agree.  Medicare 
has  always  applied  the  terminology  of  a 
12-month  cost  reporting  period  as  being 
twelve  consecutive  months  as  reported 
in  the  Medicare  cost  report. 

Comment:  The  impact  analysis  seems 
almost  entirely  focused  on  total 
Medicare  expenditures.  It  gives  short 
shrift  to  the  problems  that  will  be 
experienced  by  patients,  HHAs,  and 
other  payers  such  as  Medicaid.  In  order 
to  maintain  costs  below  the  per- 
beneficiary  limitation,  HHAs  will  need 
to  reduce  the  average  number  of  visits 
provided  to  Medicare  beneficiaries 
below  the  levels  patients  received  in 
1997.  The  size  of  this  reduction  was  not 
estimated  or  its  impact  on  Medicare 
beneficiaries. 

Response:  The  impact  analysis  did 
not  discuss  the  impact  on  beneficiaries 
because  this  payment  system  does  not 
limit  the  amount  of  services  a 
beneficiary  may  receive  from  an  agency. 
It  is  designed  to  provide  more  efficient 
delivery  of  services.  No  beneficiary 
should  be  denied  services  as  a  result  of 
this  payment  system.  These 
beneficiaries  continue  to  be  eligible  for 
Medicare  home  health  benefits  without 
a  specific  day  limit. 

Comment:  The  use  of  a  two-thirds 
offset  in  estimating  the  impact  of  the 


aggregate  per-beneficiary  limitation  on 
HHAs  was  not  explained  adequately. 
What  analysis  was  performed  to  justif\' 
such  an  offset? 

Response:  An  impact  analysis 
requires  that  we  estimate  the  impact  of 
a  change  in  policy.  While  there  are 
questions  about  whether  such  an  impact 
analysis  is  needed  for  a  notice  that 
announces  rates  for  a  statutorily 
mandated  policy  for  which  there  is 
virtually  no  discretion,  if  we  are  to 
estimate  the  impact  of  the  home  health 
policy,  we  need  to  consider  not  just 
changes  in  Medicare  payments  that 
would  be  involved,  but  also  the 
incentives  created  by  the  new  policy 
and  how  providers  are  likely  to  react  to 
the  change  in  policy. 

Home  health  is  the  highest  cost 
Medicare  service  category  which  has  no 
cost-sharing.  As  a  result,  there  is  no 
direct  financial  consequences  to 
beneficiaries  for  use  of  home  health 
services.  Combined  with  the  fact  that 
home  health  services  are  non-invasive 
and  the  patient  does  not  have  to  leave 
home  to  receive  them,  there  are  not  the 
same  kinds  of  constraints  on  their  use 
as  with  other  medical  services. 

We  believe  that  it  is  prudent  to 
assume  that  because  of  the  incentives 
created  by  the  B.B.A.  '97  pohcy  and  the 
demonstrated  ability  of  the  industry  to 
respond,  that  there  would  be  a  response. 
This  does  not  necessarily  meam  that 
agencies  will  go  out  of  business  or 
substitute  care  of  Medicare  beneficiaries 
from  other  payers  or  sources  of  funds. 
It  does  mean  that  there  would  be 
changes  in  behavior  to  recoup  some  of 
the  financial  effects  that  would 
otherwise  occur  with  the  policy,  such  as 
cm  increase  in  users  serving  particularly 
low  users,  or  reducing  the  intensity  of 
care  in  marginal  cases,  or  reducing 
services  that  should  not  be  covered  by 
Medicare.  For  the  purposes  of  this 
impact  analysis,  it  is  our  judgement  that 
a  50  percent  offset  for  the  per-visit 
limitations  and  a  66  percent  offset  for 
the  per-beneficiary  limitations  is 
reasonable.  To  the  extent  that  actual 
expenditures  differ  from  projections, 
after  adjusting  for  other  factors  affecting 
expenditure  growth,  we  will  review  the 
offsets  used  for  future  impact  analysis. 

Comment:  Using  HCFA's  own 
analysis  it  is  clear  that  agencies  will 
either  have  to  go  out  of  business  or 
subsidize  care  of  Medicare  beneficiaries 
from  other  payers  or  sources  of  funds. 
Layoffs  of  staff  and  closures  of  HHAs 
will  have  a  direct  impact  on  access  to 
care  that  HCFA  did  not  address. 

Response:  We  did  not  address  the 
impact  on  access  to  care  due  to  agency 
closures  because  we  were  not  expecting 
this  to  be  a  necessary  reaction  to  the 


limitations  as  stated  in  the  above 
response.  We  are  currently  receiving 
many  new  applications  from  agencies 
wanting  to  become  Medicare  certified.  If 
there  are  any  closures  as  a  result  of  this 
payment  system,  it  is  expected  other 
new  agencies  or  agency  expansions  will 
offset  these  closures. 

Comment:  HCFA  mentions  that  15 
percent  of  the  Medicare  savings  are 
attributable  to  pavments  to  managed 
care  plans  in  FY  1998  and  20  percent  in 
FY  1999.  It  is  unclear  what  this  means. 
Are  home  health  services  to  managed 
care  enrollees  included  in  projected 
expenditures?  Does  HCFA  expect 
managed  care  organizations  to  reduce 
home  health  services  even  though  it  is 
far  below  fee-for-service  utilization? 

Response:  The  impact  notice 
mentions  that  some  of  the  savings  from 
this  system  are  attributable  to  payments 
to  managed  care  plans.  Payments  to 
Medicare  managed  care  plans  are  based 
on  fee-for-service  Medicare  benefits.  If 
we  expect  to  pay  less  to  home  health 
agencies  on  a  fee-for-service  basis,  then 
the  managed  care  rates  will  decrease. 
Managed  care  payments,  in  total,  are 
included  as  part  of  our  cost  projections. 
Since  payments  to  managed  care  plans 
are  based  on  fee-for-service  use.  there  is 
no  need  to  project  managed  care 
payments  by  type.  Since  the  B.B.A.  '97 
is  directed  toward  changes  in  fee-for- 
service,  managed  care  plans  are  not 
expected  to  reduce  home  health  services 
as  a  result  of  this  notice. 

Comment:  The  impact  section  did  not 
address  the  impact  on  per-visit  costs  of 
reducing  the  average  number  of  visits 
provided  per  patient.  It  would  seem 
logical  that  agencies'  per-visit  costs 
would  increase  as  the  average 
reimbursed  cost  per  patient  decreases. 
This  impact  on  per-visit  costs  will  drive 
agency  per-visit  costs  higher  which  will 
result  in  a  greater  proportion  of  agencies 
exceeding  the  per-visit  cost  limitations 
than  HCFA  anticipates  in  its  analysis. 

Response:  We  believe  that  this  system 
was  implemented,  in  part,  because  the 
number  of  visits  per  beneficiary  had 
been  increasing  at  double-digit  growth 
rate  imtil  1996.  However,  the  cost  per- 
visit  was  not  increasing  at  a  similar 
level.  The  impact  of  these  limitations 
was  not  expected  to  reduce  the  cost  per- 
visit  significantly. 

Comment:  The  impact  analysis  is 
incomplete  for  two  reasons.  First,  the 
Regulatory  Flexibility  Act  is  insufficient 
since  it  does  not  consider  alternative 
interpretations  of  the  HHA  Interim 
Payment  System  provision.  Second, 
section  202  of  the  Unfunded  Mandates 
Reform  Act  requires  its  own  assessment 
of  costs  and  benefits. 
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Response:  The  HHA  Interiin  Payment 
System  provision,  generally  section 
4602  of  the  Balanced  Budget  Act  of 
1997,  is  narrowly  constructed  such  that 
it  does  not  provide  for  exceptions  or 
consideration  of  options  that  reduce  the 
burden  on  small  entities.  We  did  not 
prepare  a  separate  assessment  of  costs 
and  benefits  for  purposes  of  Section  202 
of  the  Unfunded  Mandates  Reform  Act 
because  we  believe  that  this  regulation 
did  not  meet  the  threshold  requirement 
of  an  annual  expenditure  by  State,  local, 
or  tribal  governments,  in  the  aggregate, 
or  by  private  sector,  of  $100  miUion 
(adjusted  aimually  for  inflation). 

Comment:  HCFA  describes  1.158  new 
providers  on  the  database  as  those  with 
Etecember  1994  or  December  1995  FY 
ends.  These  agencies  may  not  be 
re;>resentative  of  all  new  agencies  and 
thus  the  database  may  be  limited  in  its 
use  as  a  measure  of  the  impact  on  new 
.  agencies. 

Response:  In  order  to  meet  the 
statutory  dates  for  establishing  the 
limitation,  we  had  a  very  limited  time 
in  which  to  collect  data,  but  obtained 
the  most  recent  data  available  to  assess 
the  impact  on  new  agencies.  Because  of 
how  new  providers  are  defined,  we  are 
limited  by  our  resources  in  identifying 
all  types  of  new  providers.  We  beheve 
that  the  data  base  was  sufficient  to 
conduct  a  valid  impact  analysis. 

Comment:  We  see  no  justification  for 
the  additional  two  percent  reduction  to 
the  per-benefidary  limitation  for  new 
agencies  when  determining  a  specific 
agency's  per-beneficiary  Umitation  as 
shown  on  page  15726  of  the  notice. 

Response:  The  national  per- 
beneficiary  calculations  at  63  FR  15726 
should  not  be  multiphed  by  98  percent. 
The  two  percent  reduction  to  the  per- 
beneficiary  limitations  has  already  been 
taken  into  account  in  the  calculations  of 
the  national  per-benefidary  limitation. 
The  examples  of  the  national  per- 
benefidary  calculations  at  63  FR  15726 
should  be  $3,279.26  for  the  Dallas  MSA 
and  $2,679.89  for  rural  Texas.  We 
apologize  for  any  inconveniences  this 
may  have  caused. 

Comment:  The  example  of  two 
merged  agencies  at  63  FR  15721  does 
not  explain  the  new  November  1,  1997 
beginning  cost  reporting  period.  The 
date  does  not  match  either  the  agencies' 
previous  cost  reporting  periods  or  the 
merger  date. 

Response:  The  date  in  the  example  of 
the  two  merged  agendes  should  state 
that  the  weighted  per-benefidaiy 
limitation  applies  to  the  cost  reporting 
period  whidi  began  December  1,  1997. 

Comment:  The  counties  hsted  for 
MSA  region  8840— Washington,  DC  in 
the  March  31,  1998  Federal  Register 


includes  Charles  County  but  those  in 
the  January  2,  1998  Federal  Register  do 
not.  Is  Charles  County,  Maryland  in  the 
Washington,  DC  region  for  the  wage 
index  for  both  the  per-beneficiary 
limitations  and  the  per-visit  limitations? 

Response:  Both  Federal  Registers  at 
63  FR  102  and  63  FR  15733  show 
Charles,  MD  as  part  of  the  Washington, 
DC  MSA. 

Comment:  Step  2  of  the  example  at  63 
FR  15725  depids  a  divisor  of  seven 
instead  of  six.  Shouldn't  the  divisor  be 
six? 

Response:  Yes,  the  divisor  at  step  2  of 
the  example  at  63  FR  15725  should  be 
six. 

Comment:  HCFA  should  have  made 
the  database  available  when  the  notice 
was  published  and  should  do  so  for  all 
future  cost  limit  or  payment  rate 
notices.  The  database  should  be 
available  for  the  full  comment  period. 
Response:  We  made  every  attempt  to 
make  the  data  available  shortly  after  the 
notice  was  published.  Due  to  the  limited 
time  available  after  finahzing  the  limits, 
we  were  imable  to  post  the  data  to  the 
Internet  until  one  month  after  the  notice 
was  published.  We  believe  this  allowed 
sufficient  time  for  analysis. 

Comment:  HCFA  should  make 
provider  numbers  and  other  requested 
data  available  immediately. 

Response:  We  believe  it  is  not 
necessary  to  identify  individual 
providers  in  order  to  calculate  the  per- 
benefidary  limitations  and  therefore  did 
not  include  this  information  in  our  data 
base  on  the  public  use  file. 

Comment:  HCFA  should  provide  a 
detailed  explanation  of  how  the 
database  was  constnided.  The 
discussion  should  include  the  method 
for  choosing  agendes  to  include/ 
exclude,  the  editing  and  verification 
process,  and  an  explanation  of  how 
denied  claims  were  matched  to  claims- 
based  undupUcated  census  counts. 

Response:  We  believe  the  calculations 
were  explained  fully  in  the  notice. 
Because  the  statute  is  very  explicit 
about  how  the  per-beneficiary 
limitations  are  determined,  we  believe 
the  explanations  provided  in  the  notice 
are  adequate. 

Comment:  All  outlying  areas,  such  as 
Guam,  Puerto  Rico,  and  the  Virgin 
Islands,  should  be  combined  into  one 
category  for  purposes  of  calculating  the 
census  division  components. 

Response:  The  statute  did  not  refer 
spedfically  to  Guam,  Puerto  Rico,  or  the 
Virgin  Islands  in  establishing  per- 
beneficiary  limitations.  These  areas  do 
not  fall  within  any  of  the  existing 
census  region  divisions  which  are 
required  by  statute  in  establishing  the 
regional  per-benefidary  limitations.  In 


order  to  avoid  advantaging  or 
disadvantaging  any  of  the  census 
division  regions,  we  treated  these  areas 
as  separate  areas  in  establishing  the 
regional  per-beneficiary  limitations. 
Puerto  Rico  and  the  Virgin  Islands  were 
combined  as  one  area  and  Guam  as  a 
separate  area.  We  note  that  the  wage 
indices  for  the  Virgin  Islands  and  Guam 
were  inadvertently  omitted  from  the 
notice.  The  wage  index  for  the  Virgin 
Islands  is  .4588  and  the  wage  index  for 
Guam  is  .6516. 

Comment:  The  standardization  of  the 
census  division  average  per-beneficiary 
costs  by  the  appropriate  wage  indices 
should  only  be  applied  to  the  labor- 
related  component  of  the  per- 
benefidary  rates. 

Response:  The  standardization  of  the 
per-benefidary  limitations  was  applied 
to  the  labor-related  component  of  the 
average  costs  per  benefidary.  This 
adjustment  methodology  is  explained 
on  page  15723  of  the  notice  with  respect 
to  how  the  adjusted  unduplicated 
census  counts  of  Medicare  beneficiaries 
are  used  in  the  calculation  of  the  per- 
beneficiary  limitations.  We  applied  the 
labor-related  component  percentage 
before  calculating  the  wage-index 
weighted  unduplicated  benefidary 
counts. 

Comment:  Unless  HCFA  can  provide 
a  reasonable  explanation  for  including 
nonroutine  supplies  in  the  costs  that 
were  standardized  by  the  wage  index, 
the  cost  of  nonroutine  supplies  should 
have  been  excluded  from  the 
standardization  of  these  costs. 

Response:  When  doing  the 
standardization  of  the  per-benefidary 
limitations,  we  do  not  separate  out  each 
individual  component  of  costs  to 
determine  the  labor  and  nonlabor 
components.  The  labor-related  and 
nonlabor  percentages  are  determined 
with  resjjed  to  all  costs  incurred  by  an 
HHA,  and  are  applied  to  total  costs 
accordingly. 

Comment:  HCFA  should  explain  the 
reasons  for  not  computing  urban  and 
rujal  costs  separately  and  weighting  by 
patient  rather  than  agency. 

Response:  The  statute  does  not 
provide  for  establishing  urban  and  rural 
per-benefici£uy  limitations.  Since  the 
wage-index  is  applied  based  on  the 
location  of  the  services  rendered  to  the 
beneficiaries,  the  standardization  was 
done  through  a  weighting  of  the 
beneficiaries  rather  than  the  location  of 
the  HHA. 

Comment:  HCFA  should  ensure  that 
HHAs  are  reimbursed  for  additional 
costs  associated  with  new  regulatory 
remiirements,  such  as  OASIS  costs. 

Response:  The  statute  requires  the 
per-beneficiary  limitations  to  be  based 
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upon  the  costs  incurred  during  a 
particular  base  year,  the  Federal  FY 
1994,  and  does  not  contemplate 
adjustments  due  to  costs  incurred 
subsequent  to  the  base  year. 

Comment:  We  received  numerous 
comments  concerning  the  definition  of 
new  providers  under  the  IPS.  In 
particular,  there  are  concerns  over  the 
application  of  national  per-beneficiary 
limitations  when  there  are  mergers  and 
consolidations  of  unlike  agencies,  i.e. 
provider-based  and  freestanding  or 
agencies  without  a  FY  ending  during 
Federal  year  1994  with  agencies  with  a 
FY  ending  during  Federal  FY  1994. 
Various  scenarios  were  written  in  with 
respect  to  whether  HCFA  would  find  if 
such  scenarios  constituted  a  merger  or 
consolidation  which  took  place  since 
Federal  FY  1994.  It  was  recommended 
that  HCFA  limit  new  provider  status  to 
those  agencies  without  a  12-month  cost 
reporting  ending  during  Federal  FY 
1994  and  providers  that  did  not  exist  at 
the  time  of  passage  of  the  B.B.A.  '97. 

Response:  We  do  not  believe  the 
policies  set  forth  in  the  Federal  Register 
were  unreasonable  with  respect  to  new 
provider  status  under  the  interim 
payment  system.  The  policies  are  not 
intended  to  redefine  or  impose  new 
policies  regarding  HCFA's  long  standing 
policies  regarding  mergers  and 
consolidations.  With  respect  to 
provider-based  agencies  or  freestanding 
agencies,  we  have  always  made  a 
distinction  between  the  two  types  of 
providers.  In  May  1998  we  issued  a 
Program  Memorandum  (Transmittal  No. 
A-98-15)  which  clarified  our  pohcies 
regarding  provider-based  and 
freestanding  designation.  In  that 
memorandum  we  state  that  the  main 
purpose  of  provider  or  facility-based 
designation  is  to  accommodate  the 
appropriate  accounting  and  allocation  of 
costs  where  there  is  more  than  one  type 
of  provider  activity  taking  place  within 
the  same  facility/organization.  This  cost 
allocation  and  cost  reimbursement  more 
often  than  not  results  in  Medicare 
program  payments  that  exceed  what 
would  have  been  paid  for  if  the  same 
services  were  rendered  by  a  free- 
standing entity. 

Even  though  we  believe  our  policies 
as  stated  in  tJ^e  March  31,  1998  Federal 
Register  writh  respect  to  what  is  a 
"clause  vi"  agency  are  reasonable,  we 
have  reevaluated  our  position  based  on 
comments  and  are  revising  our 
interpretation  as  to  what  constitutes  a 
new  provider  by  adding  an  alternative 
reading.  In  determining  whether  an 
agency  is  a  new  or  old  provider,  we  will 
consider  whether  the  agency's  provider 
number  existed  with  a  12-month  cost 
reporting  period  ending  during  Federal 


FY  1994.  In  such  a  case,  that  agency  can 
be  considered  an  old  provider/clause  v 
provider  regardless  of  any  changes  that 
took  place  in  subsequent  years. 
However,  those  agencies  that  did  not 
have  a  12-month  cost  reporting  period 
ending  during  Federal  FY  1994  and 
those  agencies  that  were  certified  under 
Medicare  with  provider  numbers  that 
did  not  exist  with  a  12-month  cost 
reporting  period  ending  during  Federal 
FY  1994  will  continue  to  be  considered 
new  providers/clause  vi  providers.  For 
greater  detail  on  new  providers,  see 
section  V.C.  "New  Providers." 

V.  Update  of  the  Per-Beneficiary 
Limitations 

The  methodologies  and  data  used  to 
develop  the  schedule  of  per-beneficiary 
limitations  set  forth  in  this  notice  are 
the  same  as  that  used  in  setting  the  per- 
beneficiary  limitations  that  were 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1.  1997. 
We  have  updated  the  per-beneficiar\' 
limitations  to  reflect  the  expected  cost 
increases  occurring  between  the  cost 
reporting  periods  ended  during  Federal 
FY  1994  and  September  30.  1999. 
excluding  any  changes  in  the  home 
health  market  basket  with  respect  to 
cost  reporting  periods  which  began  on 
or  after  July  1,  1994  and  before  July  1. 
1996.  Therefore,  we  excluded  this  time 
period  when  we  adjusted  the  database 
for  the  market  basket  increases. 

A.  Data  Used 

The  cost  report  data  used  to  develop 
the  schedule  of  per-beneficiar\' 
limitations  set  forth  in  this  notice  are  for 
cost  reporting  periods  ending  in  Federal 
FY  1994.  as  required  by  section 
1861(v)(l)(L)  of  the  Act.  We  have 
updated  the  per-beneficiary  limitations 
to  reflect  the  expected  cost  increases 
occiuring  between  the  cost  reporting 
periods  for  the  data  contained  in  the 
database  and  September  30,  1999 
(excluding,  as  required  by  statute,  any 
changes  in  the  home  health  market 
basket  for  cost  reporting  periods 
beginning  on  or  after  July  1,  1994  and 
before  July  1.  1996). 

The  interim  payment  system  sets 
limitations  according  to  two  different 
methodologies.  For  agencies  with  cost 
reporting  periods  ending  during  Federal 
FY  1994,  the  limitation  is  based  on  75 
percent  of  98  percent  of  the  agencies' 
own  reasonable  costs  and  25  percent  of 
98  percent  of  the  average  census  region 
division  costs.  At  the  end  of  the 
agency's  cost  reporting  period  subject  to 
the  per-beneficiary  limitations,  the  labor 
component  of  the  census  region  division 
per-beneficiary  limitation  is  adjusted  by 


a  wage  index  based  on  where  the  home 
health  services  are  rendered. 

For  new  providers  and  providers 
without  a  cost  reporting  period  ending 
during  Federal  FY  1994,  the  per- 
beneficiary  limitation  is  based  on  the 
standardized  national  median  of  the 
blended  agency-specific  and  census 
region  division  per-beneficiarv 
limitations  described  above.  This  is 
done  by  simply  arraying  the  agencies' 
per-beneficiar>'  limitations  and  selecting 
the  median  case.  This  national  per- 
beneficiary  limitation  is  then 
standardized  for  the  effect  of  the  wage 
index.  The  wage  index  is  applied  to  the 
labor  component  of  the  national  per- 
beneficiar>'  limitation  at  the  end  of  the 
cost  reporting  period  beginning  on  or 
after  October  1 .  1998.  and  is  based  on 
where  the  home  health  services  are 
rendered. 

B.  Wage  Index 

A  wage  index  is  used  to  adjust  the 
labor-related  portion  of  the  standardized 
regional  average  per-beneficiary 
limitation  and  the  national  per- 
beneficiary  limitation  to  reflect  differing 
wage  levels  among  areas.  In  establishing 
the  regional  average  per-beneficiarv 
limitation  and  national  per-beneficiary 
limitation,  we  used  the  FY  1998 
hospital  wage  index,  which  is  based  on 
1994  hospital  wage  data. 

Each  HHA's  labor  market  area  is 
determined  based  on  the  definitions  of 
Metropolitan  Statistical  Areas  (MSAs) 
issued  bv  the  Office  of  Management  and 
Budget  (OMB).  Section  1861(v)(l)(L)(iii) 
of  the  Act  requires  us  to  use  the  current 
hospital  wage  index  (that  is,  the  FY 
1998  hospital  wage  index,  which  was 
published  in  the  Federal  Register  on 
August  29.  1997  (62  FR  46070))  without 
regard  to  whether  such  hospitals  have 
been  reclassified  to  a  new  geographic 
area,  to  establish  the  HHA  cost 
limitations.  Therefore,  the  schedules  of 
standardized  regional  average  per- 
beneficiary  limitations  and  the  national 
per-beneficiary  limitation  reflects  the 
MSA  definitions  that  are  currently  in 
effect  under  the  hospital  prospective 
payment  system. 

As  we  did  for  the  per-visit  limitations, 
we  are  continuing  to  incorporate 
exceptions  to  the  MSA  classification 
system  for  certain  New  England 
counties  that  were  identified  in  the  July 
1.  1992  notice  (57  FR  29410).  These 
exceptions  have  been  recognized  in 
setting  hospital  cost  limitations  for  cost 
reporting  periods  beginning  on  and  after 
July  1,  1979  (45  FR  41218),  and  were 
auQiorized  under  section  601(g)  of  the 
Social  Security  Amendments  of  1983 
(Public  Law  98-11).  Section  601(g)  of 
Public  Law  98-21  requires  that  any 
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hospital  in  New  England  that  was 
classified  as  being  in  an  urban  area 
under  the  classification  system  in  effect 
in  1979  will  be  considered  urban  for 
purposes  of  the  hospital  prospective 
payment  system.  This  provision  is 
intended  to  ensure  equitable  treatment 
under  the  hospital  prospective  payment 
system.  Under  this  authority,  the 
following  counties  have  been  deemed  to 
be  urban  areas  for  purposes  of  payment 
under  the  inpatient  hospital  prospective 
system: 

•  Litchfield  County,  CT  in  the 
Hartford,  CT  MSA 

•  York  County,  ME  and  Sagadahoc 
County,  ME  in  the  Portland,  ME  MSA. 

•  Merrimack  County,  NH  in  the 
Boston-Brockton-Nashua,  MA-NH  MSA 

•  Newport  County,  RI  in  the 
Providence  Fall-Warwick,  RI  MSA 

We  are  continuing  to  grant  these 
urban  exceptions  for  the  purpose  of 
applying  the  Medicare  hospital  wage 
index  to  the  HHA  standardized  regional 
average  per-beneficiary  limitations  and 
the  national  per-beneficiary  limitation. 
These  exceptions  result  in  the  same 
New  England  County  Metropolitan  Area 
definitions  for  hospitals,  skilled  nursing 
facilities,  and  HHAs.  In  New  England. 
MSAs  are  defined  on  town  boundaries 
rather  than  on  county  lines  but  exclude 
parts  of  the  four  counties  cited  above 
that  would  be  considered  urban  under 
the  MSA  definition.  Under  this  notice, 
these  four  counties  are  lu-ban  under 
either  definition.  New  England  County 
Metropolitan  Area  or  MSA. 

Section  1861(v)(l)(L)(iii)  requires  the 
use  of  the  area  wage  index  applicable 
under  section  1886(d)(3)(E)  of  the  Act 
and  determined  using  the  survey  of  the 
most  recent  available  wages  and  wage- 
related  costs  of  hospitals  located  in  the 
geographic  area  in  which  the  home 
health  service  is  furnished  without 


regard  to  whether  such  hospitals  have 
been  reclassified  to  a  new  geographic 
area  pursuant  to  section  1886(d)(8)(B)  of 
the  Act.  The  wage-index,  as  applied  to 
the  labor  portion  of  the  regional  per- 
beneficiary  limitation  and  the  labor 
portion  of  the  national  per-beneficiary 
limitation,  must  be  based  on  the 
geographic  location  in  which  the  home 
health  service  is  actually  furnished. 

C.  New  Providers 

Section  III.  C.  at  63  FR  15721  through 
15722  provides  the  policy  with  respect 
to  the  determination  of  whether  an 
agency  is  a  new  agency  or  an  old  agency 
for  applying  the  per-beneficiary 
limitations.  Considering  the  number  of 
comments  and  inquiries  we  have 
received  concerning  the  policies  set 
forth  in  this  section,  particularly  with 
respect  to  what  a  "clause  vi"  provider 
is  under  the  IPS,  we  have  reevaluated 
our  position  on  this  issue  and  are 
modifying  some  of  the  policies. 

In  considering  this  policy  we 
recognize  there  are  many  changes  an 
HHA  may  undergo  including  changes 
due  to  mergers,  consolidations,  and 
changes  in  ownership.  Regardless  of 
what  constitutes  the  change  there  will 
be  a  surviving  entity  resulting  from  the 
change  and  the  status  of  the  surviving 
entity  will  dictate  how  the  agency  will 
be  treated  under  the  per-beneficiary 
limitations.  We  believe  that  providers 
fall  within  the  following  groupings:  (a) 
An  HHA  with  an  existing  provider 
number  with  a  provider  agreement  with 
HCFA,  (b)  an  HHA  accepts  a.ssignment 
of  the  provider  agreement  and  provider 
number  which  had  a  FY  1994  base  year 
through  a  change  in  ownership  after  the 
FY  1994  base  year,  or,  (c)  an  HHA  has 
gone  through  the  certification  process 
since  the  FY  1994  base  period  as  a  new 
provider  and  has  a  new  provider 


number  assigned  after  the  applicable  FY 
1994  base  year.  Under  (a)  or  (b),  if  the 
provider  number  existed  as  an  HHA 
with  a  12-month  cost  reporting  period 
ending  during  Federal  FY  1994,  that  12- 
month  cost  reporting  period  will  be  the 
cost  reporting  period  for  calculating  the 
agency-specific  component  of  the  per- 
beneficiary  limitation  and  considered  an 
old  provider  with  an  agency-specific 
per-beneficiary  limitation.  Under  (c),  the 
agency  will  be  a  new  provider  and 
subject  to  the  national  per-beneficiary 
limitation. 

We  are  permitting  providers  that 
would  be  determined  to  be  new 
providers  under  the  policies  set  forth  in 
the  March  31,  1998  final  notice,  to  elect 
to  be  considered  an  old  provider  under 
the  policies  set  forth  above. 
Furthermore,  providers  that  were 
determined  to  be  new  providers  under 
the  March  31,  1998  policies  may 
likewise  choose  to  continue  to  be 
considered  new  providers.  These 
choices  must  be  made  and  conveyed  to 
the  agency's  fiscal  intermediary  by 
October  1,  1998.  We  note  these 
designations  of  provider  status  is  solely 
for  purposes  of  determining  the  per- 
beneficiary  limitation.  However,  those 
providers  that  elect  to  continue  to  be 
new  providers  pursuant  to  the  March 
31,  1998  final  notice  are  subject  to  that 
continued  new  provider  status  for  so 
long  as  there  are  no  changes  after  their 
October  1,  1998  election  that  would 
affect  their  elected  new  provider  option. 

Our  policy  addressing  HHA  branches 
that  become  subunits  set  forth  at  63  FR 
15722  is  not  affected  by  the  change 
addressed  above. 

VI.  Market  Basket 

The  1993-based  cost  categories  and 
weights  are  listed  in  Table  1  below. 


Table  i.— 1993-Based  Cost  Categories,  Basket  Weights,  and  Price  Proxies 


Compensation  Including  allocated  Contract  Services'  Labor 

Wages  and  Salaries  including  allocated  Contract  Services'  Latx>r  

Empioyee  benefits,  including  allocated  Contract  Services'  Latxx  

Operations  &  Maintenance  

Administrative  &  General,  including  allocated  Contract  Services'  Non- 
labor. 

Telephone  

Paper  &  Printing  


Postage 

Other  Administrative  &  General,  including  allocated  Contract  Serv- 
ices Norv  Labor. 

Transportation 

Caprtal-Related  "ZZZ 

Insurance  

Fixed  Capital 

Movable  Capital 

Other  Expenses,  including  allocated  Contract  Services'  Non-Labor  


Total 


77.668 

64.226 

13.442 

0.832 

9.569 

0.725 
0.529 

0.724 
7.591 

3.405 
3.204 
0.560 
1.764 
0.880 
5.322 


100.000 


HHA  Occupational  Wage  Index. 
HHA  Occupational  Benefits  Index. 
CPI-U  Fuel  &  Other  Utilities. 


CPI-U  Telephone. 

CPI-U  Household  Paper,  Paper  Products  &  Stationary 

Supplies. 
CPI-U  Postage. 
CPI-Services. 

CPI-U  Private  Transportation. 

CPI-U  Household  Insurance. 
CPI-U  Owner's  Equivalent. 
PPI  Machinery  &  Equipment. 
CPI-U  All  Items  Less  Food  &  Energy. 
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VII.  Update  of  Data  Base 

The  data  used  to  develop  the  cost  per-visit  Hmitations,  the  census  region  per-beneSciary  limitations  and  the  national 
per-beneficiary  hmitation  were  adjusted  using  the  latest  available  market  basket  factors  to  reflect  expected  cost  increases 
occurring  between  the  cost  reporting  periods  contained  in  our  database  and  September  30,  1999,  excluding  any  changes 
in  the  home  health  market  basket  with  respect  to  cost  reporting  periods  which  began  on  or  after  July  1,  1994  and 
before  July  1,  1996.  The  following  inflation  factors  were  used  in  calculating  the  per-visit,  the  census  region  per-beneficiary 
limitations,  and  national  per-beneficiary  limitations: 

Table  2.— Factors  for  Inflating  Database  Dollars  to  September  30,1999 

[Inflation  Adjustment  Factors'] 


FY  end 


October  31  

November  30  . 
December  31  . 

January  31  

Fet)ruary  28  ... 

March  31  

April  30 

May  31  

June  30  

July  31   

August  31  

September  30 


1993 


1.11846 
1.11568 
1.11291 


1994 


1.08387 
1.08773 
1.08650 
1.11015 
1.10741 
1.10475 
1.10215 
1.09963 
1.09709 
1.09480 
1.09276 
1.09090 


1995 


1.08361 
1.08361 
1.08361 
1.08553 
1.08483 
1 .08428 
1.08387 
1.08361 
1.08361 
1.08361 
1.08361 
1.08361 


1996 


1.08169 
1.08073 
1.07955 
1.08361 
1.08361 
1.08361 
1.08361 
1.08361 
1.08361 
1.08342 
1.08304 
1 .08246 


1997 


1 .05773 
1.05507 
1 .05241 
1.07816 
1.07656 
1.07477 
1 .07279 
1.07064 
1.06820 
1.06566 
1.06303 
1 .06039 


'Source:  The  Home  Health  Agency  Price  Index,  produced  by  HCFA.  The  forecasts  are  from  Starxlard  and  Poor's  DRI  1st  QTR  1998 
@USSIMrrREND25YR0298@CISSIM/Control981  forecast  exercise  which  has  historical  data  through  1998:1 . 


Multiplying  nominal  dollars  for  a 
given  FY  end  by  their  respective 
inflation  adjustment  factor  will  express 
those  dollars  in  the  dollar  levels  for  the 
FY  ending  September  30,  1998. 

The  procedure  followed  to  develop 
these  tables,  based  on  requirements 
from  BBA  '97,  was  to  hold  the  June  1994 
level  for  input  price  index  constant 
through  June  1996.  From  July  1996 
forward,  we  trended  the  revised  index 
forward  using  the  percentage  gain  each 
month  from  the  HCFA  Home  Health 
Agency  Input  Price  Index. 

Thus,  the  monthly  trend  of  the 
revised  index  is  the  same  as  that  of  the 
HCFA  market  basket  for  the  period  from 
July  1996  forward. 

A.  Short  Period  Adjustment  Factors  for 
Cost  Reporting  Periods  Consisting  of 
Fewer  Than  12  Months 

HHAs  with  cost  reporting  periods 
beginning  on  or  after  October  1,  1998 
may  have  cost  reporting  periods  that  are 
less  than  12  months  in  length.  This  may 
happen,  for  example,  when  a  new 
provider  enters  the  Medicare  program 
after  its  selected  FY  has  already  begun, 
or  when  a  provider  experiences  a 
change  of  ownership  before  the  end  of 
the  cost  reporting  period.  The  data  used 
in  calculating  the  limitations  were 
updated  to  September  30,  1999. 
Therefore,  the  cost  limitations 
published  in  this  notice  are  for  a  12- 
month  cost  reporting  period  beginning 
October  1,  1998  and  ending  September 
30,  1999.  For  12-month  cost  reporting 
periods  beginning  after  October  1,  1998 


and  before  October  1,  1999,  cost 
reporting  period  adjustment  factors  are 
provided  in  Table  5.  However,  when  a 
cost  reporting  period  consists  of  fewer 
than  12  months,  adjustments  must  be 
made  to  the  data  that  have  been 
developed  for  use  with  12-month  cost 
reporting  periods.  To  promote  the 
efficient  dissemination  of  cost 
limitations  to  agencies  with  cost 
reporting  periods  of  fewer  than  12 
months,  we  are  publishing  an  example 
and  tables  to  enable  intermediaries  to 
calculate  the  applicable  adjustment 
factors. 

Cost  reporting  periods  of  fewer  than 
12  months  may  not  necessarily  begin  on 
the  first  of  the  month  or  end  on  the  last 
day  of  the  month.  In  order  to  simplify' 
the  process  in  calculating  "short 
period"  adjustment  factors,  if  the  short 
cost  reporting  period  begins  before  the 
sixteenth  of  the  month,  we  will  consider 
the  period  to  have  begun  on  the  first  of 
that  month.  If  the  start  of  the  cost 
reporting  period  begins  on  or  after  the 
sixteenth  of  the  month,  it  will  be 
considered  to  have  begun  at  the 
begirming  of  the  next  month.  Also,  if  the 
short  period  ends  before  the  sixteenth  of 
the  month,  we  will  consider  the  period 
to  have  ended  at  tlie  end  of  the 
preceding  month;  if  the  short  period 
ends  on  or  after  the  sixteenth  of  the 
month,  it  will  be  considered  to  have 
ended  at  the  end  of  that  month. 

Example: 

1.  After  approval  by  its  intermediary, 
an  HHA  that  had  a  1994  base  year 
changed  its  FY  end  from  June  30  to 


December  31.  Therefore,  the  HHA  had  a 
short  cost  reporting  period  beginning  on 
July  1,  1999  and  ending  on  December 
31,  1999.  The  cost  reporting  period 
ending  during  Federal  FY  1994  would 
have  been  the  cost  reporting  period 
ending  on  June  30.  1994.  The 
limitations  that  apply  to  this  short 
period  must  be  adjusted  as  follows: 

Step  1 — From  Table  6,  sum  the  index 
levels  for  the  months  of  July  1999 
through  December  1999:  6.82716. 

Step  2 — Divide  the  results  from  Step 

1  by  the  number  of  months  in  short 
period: 
6.82716-!-6=l,13787. 

Step  3 — From  Table  6,  sum  the  index 
levels  for  the  months  in  the  common 
period  of  October  1998  through 
September  1999:  13.45836. 

Step  4 — Divide  the  results  in  Step  3 
by  the  number  of  months  in  the 
common  period: 

13.45836+12=1.12153. 
Step  5 — Divide  the  results  from  Step 

2  by  the  results  from  Step  4.  This  is  the 
adjustment  factor  to  be  applied  to  the 
published  per-visit  and  per-beneficiary 
limitations: 

1.13787-f-l. 12153  =  1. 0145693. 

Step  6 — Apply  the  results  from  Step 
5  to  the  published  limitations. 

For  example: 

a.  Urban  skilled  nursing  per-visit 
labor  portion 

S88. 44x1. 0145693=589. 73. 

b.  Urban  skilled  nursing  per-visit 

nonlabor  portion  

$19.73x.0145693=$20.02. 


42924 


Federal  Register /Vol.  63,  No.  154 /Tuesday.  August  11,  1998 /Notices 


c.  West  South  Central  Census  region 
division  labor  portion  per-beneficiary 
limitation 

$4.588.26x1, 0145693=$4.655. 11. 

d.  West  South  Central  Census  region 
division  nonlabor  portion  per- 
beneficiary  limitation 

$1,319. 27x1. 0145693=$1. 338. 49. 

Step  7.  Also  apply  the  results  from 
Step  5  to  the  calculated  agency-specific 
per-beneficiary  amount  which  has  been 
updated  to  September  30,  1999  using 
Table  2. 

B.  Adjustment  Factor  for  Reporting  Y'ear 
Beginning  After  October  1,  1998  and 
Before  October  1.  1999 

If  an  HHA  has  a  1 2-month  cost 
reporting  period  beginning  on  or  after 


November  1,  1998,  the  per-visit 
limitation  and  the  adjusted  census 
region  division  per-beneficiary 
limitation  and  the  agency-specific  per- 
beneficiary  limitation  or  the  adjusted 
national  per-beneficiary  limitations  are 
again  revised  by  an  adjustment  factor 
from  Table  5  that  corresponds  to  the 
month  and  year  in  which  the  cost 
reporting  period  begins.  Each  factor 
represents  the  compounded  rate  of 
monthly  increase  derived  from  the 
projected  annual  increase  in  the  market 
basket  index,  and  is  used  to  account  for 
inflation  in  costs  that  will  occur  after 
the  date  on  which  the  per-beneficiary 
limitations  become  effective. 

In  adjusting  the  agency-specific  per- 
beneficiary  limitation  for  the  market 


basket  increases  since  the  end  of  the 
cost  reporting  period  ending  during 
Federal  year  1994,  the  intermediary  will 
increase  the  agency-specific  per- 
beneficiary  limitation  to  September  30, 
1999.  That  way  when  the  limitations 
need  to  be  furtlier  adjusted  for  the  cost 
reporting  period,  all  elements  of  the 
limitation  calculations  can  be  adjusted 
by  the  same  factor.  For  example,  if  an 
HHA  providing  services  in  the  Dallas 
MSA  only  and  has  a  cost  reporting 
period  beginning  January  1,  1999,  its 
occupational  therapy  per-visit  limitation 
and  its  per-beneficiary  limitation  would 
be  further  adjusted  as  follows: 


Computation  of  Revised  Per-Visit  for  Occupational  Therapy 


Adjusted  per-visit  limitation 
Adjustment  from  Table  5  ... 
Revised  per-visit  limitation  . 


S123.05' 

1 .00720 
S123.94 


'  Adjusted  by  appropriate  wage  index  applicable  to  the  Dallas  MSA  and  the  budget  neutrality  adjustment  factor  of  1 .03. 

Computation  of  Revised  Per-beneficiary  Limitations  for  an  HHA  With  a  1994  Base  Period 


Agency-specific  component  inflated  through  December  31,  1999: 

S5400.00  X  .98  X  .75  

West  south  central  division  component  adjusted  by  the  Dallas  MSA  wage  index: 
55,771.26  X  .98  x  .25  

Blervjed  per-beneficiary  limitation  for  Dallas-MSA  

Adjustment  factor  from  Table  5  

Adjusted  blended  per-beneficiary  limitation  for  Dallas  MSA  


$3,969.00 

1,413.96 
$5,382.96 

1 .00720 
$5,521.72 


Computation  of  Revised  Per-beneficiary  Limitation  for  a  New  Provider  in  the  Dallas  MSA 


National  per-t)eneficiary  limitation  for  Dallas  MSA 

Adjustment  factor  from  Table  5  

Adjusted  national  per-beneficiary  limitation  


$3,376.61  ' 

1 .00720 
$3,400.92 


'  Published  limitation  reflects  98  percent  factor. 


VIII.  Schedules  of  Per-visit  and  Per- 
beneficiary  Limitations 

The  schedules  of  limitations  set  forth 
below  apply  to  cost  reporting  periods 
beginning  on  or  after  October  1.  1998. 
The  intermediaries  will  compute  the 
adjusted  limitations  using  the  wage 
index(s)  published  in  Tables  4a  and  4b 
of  section  X.  for  each  MSA  and/or  non 
MSA  for  which  the  HHA  provides 
services  to  Medicare  beneficiaries.  The 
intermediary  will  notifv'  each  HHA  it 
services  of  its  applicable  limitations  for 
the  area(s)  where  the  HHA  furnishes 
HHA  services  to  Medicare  beneficiaries. 
Each  HHA's  aggregate  limitations 
cannot  be  determined  prospectively,  but 
depends  on  each  HHA's  Medicare 
utilization  (visits  and  undupiicated 
census  count)  by  location  of  the  HHA 
services  furnished  for  the  cost  reporting 
periods  subject  to  this  document. 


Section  1861(v)(l)(L)(vi)(II)  of  the  Act, 
requires  the  per-beneficiary  limitations 
to  be  prorated  among  HHAs  for 
Medicare  beneficiaries  who  use  services 
furnished  by  more  than  one  HHA.  The 
per-beneficiary  limitation  will  be 
prorated  based  on  a  ratio  of  the  number 
of  visits  furnished  to  the  individual 
beneficiary  by  the  HHA  during  its  cost 
reporting  period  to  the  total  number  of 
visits  furnished  by  all  HHAs  to  that 
individual  beneficiary  dicing  the  same 
period. 

The  proration  of  the  per-beneficiary 
limitation  will  be  done  based  on  the 
fraction  of  services  the  beneficiary 
received  from  the  HHA.  For  example,  if 
an  HHA  furnished  100  visits  to  an 
individual  beneficiary  during  its  cost 
reporting  period  ending  September  30, 
1999,  and  that  same  individual  received 
a  total  of  400  visits  during  that  same 
period,  the  HHA  would  count  the 


beneficiary  as  a  .25  undupiicated  census 
count  of  Medicare  patient  for  the  cost 
reporting  period  ending  September  30, 
1999. 

The  HHA  costs  that  are  subject  to  the 
per-visit  limitations  include  the  cost  of 
medical  supplies  routinely  furnished  in 
conjunction  with  patient  care.  Durable 
medical  equipment  orthotic,  prosthetic, 
and  other  medical  supplies  directly 
identifiable  as  services  to  an  individual 
patient  are  excluded  from  the  per-visit 
costs  and  are  paid  without  regard  to  the 
per-visit  schedule  of  limitations.  (See 
Chapter  IV  of  the  Home  Health  Agency 
Manual  (HCFA  Pub.  II).)  The  HHA  costs 
that  are  subject  to  the  per-beneficiary 
limitations  include  the  costs  of  medical 
supplies  routinely  furnished  and 
nonroutine  medical  supplies  furnished 
in  conjunction  with  patient  care. 
Durable  medical  equipment  directly 
identifiable  as  services  to  an  individual 
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patient  are  excluded  from  the  per- 
beneficiary  limitations  and  are  paid 
without  regard  to  this  schedule  of  per- 
beneficiary  limitations. 

The  intermediary  will  determine  the 
aggregate  limitations  for  each  HHA 
according  to  the  location  where  the 
services  are  furnished  by  the  HHA. 
Medicare  payment  is  based  on  the  lower 
of  the  HHA's  total  allowable  Medicare 
costs  plus  the  allowable  Medicare  costs 
of  nonroutine  medical  supplies,  the 
aggregate  per-visit  limitation  plus  the 


allowable  Medicare  costs  of  nonroutine 
medical  supplies,  or  the  aggregate  per- 
beneficiary  limitation.  An  example  of 
how  the  aggregate  limitations  are 
computed  for  an  HHA  providing  HHA 
service  to  Medicare  beneficiaries  in  both 
Dallas,  Texas  and  rural  Texas  are  as 
follows: 

Example:  HHA  X.  an  HHA  located  in 
Dallas,  TX,  has  11,500  skilled  nursing 
visits,  4,300  physical  therapy  visits, 
8.900  home  health  aide  visits  and  an 
unduplicated  census  count  of  400 


Medicare  beneficiaries  in  the  Dallas 
MSA  and  5.000  skjlled  nursing  visits. 
2.300  physical  therapy  visits.  4.300 
home  health  aide  \'isits  and  an 
unduplicated  census  count  of  200 
Medicare  beneficiaries  in  rural  Texas 
during  its  12-month  cost  reporting 
period  ending  September  30.  1999.  The 
unadjusted  agency-specific  per- 
beneficiary  amount  for  the  base  period 
(cost  reporting  period  ending  September 
30,  1994)  IS  54.825,00.  The  aggregate 
limitations  are  calculated  as  follows: 


Determining  the  Aggregate  Per-Beneficiary  Limitation 


MSA/Non-MSA  area 


Dallas,  TX  

Rural.  TX  

Aggregate  Limitation 


Per  beneficiary  limitation 


Unduplicated 

census 

count  of 

Medicare 

beneficianes 


Total  per 

tDeneficiary 

limitation 


(4,825.00  X  1.09090  x  .98  x  .75)  plus  ({4,588.36  x  .9703)  plus  1,319.21))  x  .98  x  .25  

(4,825.00  X  1.09090  x  .98  x  .75)  plus  ((4,588.36  x  .7404)  plus  1.319.21))  x  .98  x  .25  

400  i 
200 

2.113.080 
1.004.852 
3.117.932 

Determining  the  Aggregate  Per-Visit  Limitation 


Area/type  of  visit 


Numt)er  of 
visits 


Dallas-MSA:. 

Skilled  nursing  .... 

Physical  therapy  . 

Home  health  aide 
Rural  Texas: 

Skilled  nursing  .... 

Physical  therapy  . 

Home  health  aide 
Aggregate  limitation 


1 1 ,550 
4,300 
8,900 

5.000 
2,300 
4.300 


Per-visit 
limit ' 


Total  limit 


The  per-visit  has  been  adjusted  by  the  appropriate  v^rage-index  and  the  budget  neutrality  adiustment  factor  of  i 


108.12 
121.08 
45.14  j 

77.37  i 
88.95  ' 
43.06  ! 


1.248.786 
520.644 
401.746 

386.850 

204.585 

185.158 

2.947,769 


03. 


For  the  cost  reporting  period  ending 
September  30,  1999,  the  HHA  incurred 
52,850.000  in  Medicare  costs  for  the 
discipline  services  and  5325,000  for  the 
costs  of  Medicare  nonroutine  medical 
supplies.  Medicare  reimbursement  for 
this  HHA  would  be  $3,117,932.  which 
is  the  lesser  of  the  actual  costs  of 
$2,850,000  plus  the  costs  of  nonroutine 
medical  supplies  of  $325,000 
($3,175,000)  or  the  aggregate  per-visit 


limitation  of  $2,947,769  plus  the  costs 
of  nonroutine  medical  supplies  of 
$325,000  ($3,272,769)  or  the  aggregate 
per-beneficiary  limitation  of  53,117,932. 

Before  the  limitations  are  applied 
during  settlement  of  the  cost  report,  the 
HHA's  actual  costs  are  reduced  by  the 
amount  of  individual  items  of  costs  (for 
example,  administrative  compensation 
and  contract  services)  that  are  found  to 
be  excessive  under  the  Medicare 

Table  3A.— Per-Visit  Limitations 


principles  of  provider  payment.  That  is. 
the  intermediary'  reviews  the  various 
reported  costs,  taking  into  account  all 
the  Medicare  payment  principles,  for 
example,  the  cost  guidelines  for 
physical  therapy  furnished  under 
arrangements  (see  42  CFR  413.106)  and 
the  limitation  on  costs  that  are 
substantially  out  of  line  with  those  of 
comparable  HHAs  (see  42  CFR  413.9). 


Type  of  Visit 


MSA(NECMA)  location: 

Skilled  nursing  care 

Physical  therapy 

Speech  therapy  

Occupational  therapy  .. 

Medical  social  services 

Home  health  aide 

NonMSA  location: 

Skilled  nursing  care 

Physical  therapy 

Speech  therapy  

Occupational  therapy  .. 


Per-visit 

Labor 

Nonlatxjr 

limitation 

portion 

portion  ■ 

108.17 

S88.4 

S19.73 

S121.14 

98.82 

22.32 

126.52 

103.01 

23.51 

123.10 

99.81 

23^ 

167.78 

136.78 

31.00 

45.16 

36.88 

8.28 

94.97 

"'4.13 

20.84 

107.26 

83.56 

23.70 

107.97 

83.99 

23.98 

108.15 

84.05 

24.10 
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Type  ot  Visit 

Per-visit 
limitation 

Latxjr 
portion 

Nonlakxjr 
portion  1 

Medical  social  services  

Home  health  aides  

130.69 
43.84 

101.38 
34.21 

29.31 
963 

'  Nonlabof  portion  of  per-visit  limitations  for  HHAs  located  in  Alaska,  Hawaii,  Puerto  Rico,  and  the  Virgin  Islands  are  increased  by  multiplying 
them  by  the  following  cost-of-living  adjustment  factors. 


Location 


Adjustment 
factor 


Alaska  

Hawaii: 

County  of  Hawaii  .. 

County  of  Hawaii  .. 

County  of  Kauai  .... 

County  of  Maui  

County  o4  Kalawao 

Puerto  Rico  

Virgin  Islands  


1.150 

1.225 
1.150 
1.200 
1.2225 
1.225 
1.100 
1.125 


Table  3b. — Standardized  Per-Benerciary  Limitation  by  Census  Region  Division,  Labor/Nonlabor 


Census  region  dhnsion 


Labor 
component 


Nonlabor 
component 


New  England  (CT,  ME.  MA.  NH.  Rl.  VT)  

Middle  Atlantic  (NJ,  NY,  PA) 

South  Atlantic  (DE,  DC,  FL,  GA,  MD,  NC,  SC,  VA,  VW) 

East  North  Central  (IL  IN,  Ml,  OH,  Wl) 

East  South  Central  (AL.  KY.  MS,  TN)  

West  North  Centra  (lA,  KS,  MN,  MO,  NE,  ND,  SD)  

West  South  Central  (AR,  LA.  OK.  TX)  

Mountain  (AZ,  CO,  ID,  MT,  NV,  NM,  UT.  WY)  ..._ 

Pacific  (AK,  CA,  HI,  OR.  WA)  .„ 


S2.749.52 
2.037.88 
3,073.90 
2.492.70 
4,726^5 
2.394.14 
4.588.26 
3.023.85 
2,342.45 


$790.58 
585.96 
883.84 
716.73 

1,358.95 
688.39 

1.319.27 
869.45 
673.53 


Table  3c.— Standardized  Per-Beneficiary  L«y«TATiON  for  New  Agencies  and  Agencies  Without  a  12-Month 

Cost  Report  Ending  During  Federal  FY  1994 


National 


Labor 
component 


$2,684.47 


Noniabor 
componertf 


$771.87 


Table  3d.— Standardized  Per-Beneficiary  Limitations  for  Puerto  Rico  and  Guam 


Puerto  Rico 
Guam 


component 


$1,996.22 
1,929.22 


Nontobof 
componar^ 


$573.97 
554.71 


TX.  Wage  Indexes 

Table  4a.— Wage  Index  for  Urban 
Areas 


Table  4a.— Wage  Index  for  Urban 
Areas — Continued 


Table  4a.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area 

(Constrtuent  counties  or  cmrty 

equivalent^ 

Wage 
index 

0O4O    Abiene.  TX 

Taylor.  TX 
0060    Aguadia.  PR  

0.8287 
04188 

Aguada.PR 
AguadBa.PR 
Mt)ca.PR 
0080    Akron.  OH  

0.9772 

Urban  area 

(Consttueni  counties  or  county 

aquivalenis) 


Portage.  OH 
Summit.  OH 

0120    Aftwny,  GA  

Dougharly,  GA 
LecGA 

0160    AlMny-Schenectady-Troy. 

NY  

AtMny,  NY 
Mompomary,  NY 


Wage 
irxlex 


0.7914 


0.8480 


Urban  area 

Wage 
index 

(Constttuent  counties  or  county 

equivalents) 

Ransselaer.  NY 

Saratoga,  NY 

Schenectady,  NY 

SchohMie,  NY 

0200    Alwquefque,  NM  

0.9309 

Bemaiio,  NM 

Sandoval,  NM 

Valencia.  NM 

0220    Alexandria.  LA .„ 

0.8162 
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Table  4a.— Wage  Index  for  Urban 
Areas — Continued 


Table  4a.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area 

Wage 
index 

Urtjan  area 

(Constituent  counties  or  county 

(Constituent  counties  or  county 

Wage 
index 

equivalents) 

equivalents) 

Rapides,  LA 

Travis,  TX 

0240    Allentown-Bettiletiem-Eas- 

Williamson,  TX 

ton,  PA  

1.0086 

0680     Bakersfield,  CA  

1.0014 

Carbon,  PA 

Kern,  CA 

Lehigh,  PA 

0720     Baltimore,  MD  

0.9689 

Northampton,  PA 

Anne  Arundel,  MD 

0280    Altoona,  PA  

0.9137 

Baltimore,  MD 

Blair.  PA 

Baltimore  City,  MD 

0320    Amarillo,  TX 

0.9425 

Carroll,  MD 

Potter,  TX 

Harlord,  MD 

Randall,  TX 

Howard,  MD 

0380    Anchorage,  AK  

1.2842 

Queen  Anne,  MD 

Anctxjrage,  AK 

0733     Bangor,  ME  

0.9478 

0440    Ann  Arbor,  Ml  

1.1785 

Penobscot,  ME 

Lenawee,  Ml 

0743     Barnstable-Yarmouth,  MA  ... 

1.4291 

Livingston,  Ml 

Barnstable,  MA 

Washtenaw,  Ml 

0760     Baton  Rouge,  LA 

0.8382 

0450     Anniston,  AL 

0.8266 

Ascension,  LA 

Calhoun.  AL 

East  Baton  Rouge,  LA 

0460    Appleton-Oshkosh-Neenah, 

Livingston.  LA 

Wl  

0.8996 

West  Baton  Rouge,  LA 

Calumet,  Wl 

0840     Beaunx)nt-Pon  Arthur,  TX  .. 

0.8593 

Outagamie,  Wl 

Hardin,  TX 

Winnebago,  Wl 

Jefferson,  TX 

0470    Arecibo.  PR  

0.4218 

Orange,  TX 

Arecibo.  PR 

0860    Bellingham,  WA 

1.1221 

Camuy,  PR 

Whatcom,  WA 

Hatillo.  PR 

0870     Benton  Hartx>r,  Ml  

0.8634 

0480    Asheville,  NC 

0.9072 

Berrien,  Ml 

Buncombe.  NC 

0875     Bergen-Passaic,  NJ  

1.2156 

Madison,  NC 

Bergen,  NJ 

0500    Athens,  GA  

0.9087 

Passaic,  NJ 

Clar1<e,  GA 

0880     Billings,  MT 

0.9783 

Madison.  GA 

Yellowstone,  MT 

Oconee,  GA 

0920     Biloxi-Gulfport-Pascagoula, 

0520    Atlanta,  GA 

0.9823 

MS  

0.8415 

Barrow,  GA 

Hancock,  MS 

Bartow,  GA 

Harrison,  MS 

Carroll,  GA 

Jackson,  MS 

Cherokee,  GA 

0960     Binghamton,  NY  

0.8914 

Clayton,  GA 

Broome,  NY 

Cobb,  GA 

Tioga,  NY 

Coweta,  GA 

1000     Birmingham,  AL 

0.9005 

DeKalb,  GA 

Blount,  AL 

Douglas,  GA 

.     Jefferson,  AL 

Fayette,  GA 

St.  Clair,  AL 

Forsyth,  GA 

Shelby,  AL 

Fulton,  GA 

1010     BismarcV,  ND  

0.7695 

Gwinnett,  GA 

Burleigh,  ND 

Henry,  GA 

Morton,  ND 

Newton,  GA 

1020     Bloomington,  IN  

0.9128 

Paulding,  GA 

Monroe,  IN 

Pickens,  GA 

1040     Bloomington-Normal,  IL  

0.8733 

Rockdale,  GA 

McLean,  IL 

Spalding,  GA 

1080    Boise  City,  ID  

0.8856 

Walton.  GA 

Ada,  ID 

0560    Atlantic  City-Cape  May,  NJ 

1.1155 

Canyon,  ID 

Atlantic  City,  NJ 

1123    Boston-Worcester          Law- 

Cape  May,  NJ 

rence-Loweli-Brockton,  MA-NH  .. 

1.1506 

0600    Augusta-Aiken,  GA-SC 

0.9333 

Bristol,  MA 

Columbia.  GA 

Essex,  MA 

McDuffie,  GA 

Middlesex,  MA 

Richmond,  GA 

Norfolk,  MA 

Aiken.  SC 

Plymouth,  MA 

Edgefield,  SC 

Suffolk,  MA 

0640    Austin-San  Marcos.  TX  

0.9133 

Worcester,  MA 

Bastrop.  TX 

Hillsborough,  NH 

Caldwell,  TX 

Merrimack,  NH 

Hays,  TX 

Rockingham.  NH 

Table  4a.— Wage  Index  for  Urban 
Areas — Continued 


Urt>an  area 

(Constituent  counties  or  county 

equivalents) 


Wage 

index 


1.0015 
0  934^ 
1.0999 

0.8740 
0.8571 
0.9272 

1.0142 
0.4459 


StraHord.  NH 
1125     Boulder-Longmont,  CO  

Boulder,  CO 
1145     Brazoria,  TX  

Brazona,  TX 
1150     Bremerton,  WA  

Kitsap,  WA 
1240    Brownsville-Harlingen-San 

Benito,  TX  

Cameron,  TX 
1260    Bryan-College  Station,  TX 

Brazos,  TX 
1280     Buffalo-Niagara  Falls,  NY  ... 

Ene,  NY 

Niagara,  NY 
1303     Burlington,  VT  

Chittenden,  VT 

Franklin,  VT 

Grand  Isle,  VT 
1310    Caguas,  PR  

Caguas,  PR 

Cayey,  PR 

Cidra,  PR 

Guratx).  PR 

San  Lorenzo,  PR 
1320     Canton-Massillon.  OH  

Carroll,  OH 

Stark,  OH 
1350    Casper,  WY  

Natrona,  WY 
1360     Cedar  Rapids,  lA 

Linn,  lA 
1400    Champaign-Urbana,  IL  

Champaign,  IL 
1440    Charleston-North      Charies- 

ton,  SC  

Berkeley,  SC 

Charleston,  SC 

Dorchester,  SC 
1450    Charieston,  WV  

Kanawha,  WV 

Putnam,  WV 
1520    Charlotte-Gastonia-Rock 

Hill,  NC-SC  

Cabarrus,  NC 

Gaston,  NC 

Lincoln,  NC 

MecklentHjrg,  NC 

Rowan,  NC 

Union,  NC 

Yorl^,  SC 
1540    ChartottesvHIe,  VA  

Alt>emarie,  VA 

Charlottesville  City,  VA 

Fluvanna,  VA 

Greene,  VA 
1560    Chattanooga,  TN-GA 

Catoosa,  GA 

Dade,  GA 

Walker,  GA 

Hamilton,  TN 

Mark>n,  TN 
1580    Cheyenne.  WY  

Laramie,  WY 
1600    Chicago,  IL  

Cook,  IL 

DeKalb,  IL 

DuPage,  IL 

Grundy,  IL 


0.8961 

0.9013 
0,8529 
0.8824 

08807 

0.9142 
0.9710 


0.9051 


0.8658 


07555 
1.0860 
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Table  4a.— Wage  Index  for  Urban 
Areas — Continued 


Table  4a.— Wage  Index  for  Urban 
Areas — Continued 


Urtjan  area 

Wage 
index 

(Ckxistituent  counties  or  county 

equivalents) 

Kane,  IL 

Kendall,  IL 

Lake,  IL 

McHenry,  IL 

Will.  IL 

1620     Chico-Paradise,  CA 

1.0429 

Butte,  CA 

1640    Cincinnati,  OH-KY-IN 

0.9474 

Deartxxn,  IN 

Ohio.  IN 

Boone,  KY 

Campbel,  KY 

GaJlatin.  KY             , 

Grant.  KY 

Kenton.  KY 

Pendleton,  KY 

Brown.  OH 

Clermont  OH 

Hamtfton.  OH 

Warren.  OH 

1660    Clartevilte-HoptdnsviHe.  TN- 

KY 

0  7852 

Christian.  KY 

Montgomery,  TN 

1680    Cleveland-Lofain-Elyria,  OH 

0.9804 

Ashtabula,  OH 

Cuyahoga.  OH 

Geauga.  OH 

Lake,  OH 

Lorain,  OH 

Medina.  OH 

1720     Colorado  Springs,  CO  

0.9316 

El  Paso.  CO 

1740    Columbia.  MO  

0.9001 

Boone.  MO 

1760    Columbia.  SC  

09192 

Lexington,  SC 

Richland.  SC 

1800    Columbus.  GA-AL  

0.8288 

Russell.  AL 

Chattanoochee,  GA 

Harris.  GA 

Muscogee.  GA 

1840    Columbus.  OH 

0.9793 

Delaware,  OH 

Fairfield.  OH 

Franklin.  OH 

Licking.  OH 

Madison,  OH 

Pickaway,  OH 

1880    Corpus  Christi.  TX 

0.8945 

Nueces.  TX 

San  Patricio.  TX 

1900    Cumberland.  MD-WV  

0.8822 

Allegany,  MD 

Mineral,  WV 

1920     Dallas,  TX 

0.9703 

Collin,  TX 

Dallas,  TX 

Denton,  TX 

EIHs,  TX 

Henderson.  TX 

Hunt.  TX 

Kaufman.  TX 

Rockwall,  TX 

1950     Danville,  VA 

0.8146 

Danville  City,  VA 

Pittsylvania,  VA 

1960    Davenport- Rock    Island-Mo- 

line,  lA-lL  

0.8405 

Urban  area 

(Constituent  counties  or  county 

equivalents) 

Scott.  lA 

Henry.  IL 

Rock  Island.  IL 
2000    Dayton-Springfiekj,  OH  

ClarKOH 

Greene.  OH 

Miami,  OH 

MontgKwnery,  OH 
2020    Daytona  Beach.  FL  

Flagler.  FL 

Volusia.FL 
2030    Decatur.  AL  

Lawrence,  AL 

Morgan,  AL 
2040    Decatur.  IL 

Macon.  IL 
2060    Denver.  CO  

Adams,  CO 

Arapahoe,  CO 

Denver.  CO 

Douglas,  CO 

Jefferson.  CO 
2120    Des  Moines,  lA 

Danas,  lA 

Polk,  lA 

Warren,  lA 
2160    Detroit.  Ml 

Lapeer,  Ml 

Macomb,  Ml 

Monroe,  Ml 

Oakland,  Ml 

St.  Clair,  Ml 

Wayne,  Ml 
2180     Dothan,  AL  

Dale,  AL 

Houston,  AL 
2190    Dover,  DE 

Kent,  DE 
2200    Dubuque,  lA  

Dubuque,  lA 
2240    DuMh-Superior.  MN-WI  

SL  Louis,  MN 

Douglas,  Wl 
2281     Dulchess  County,  NY 

Dutchess,  NY 
2290    Eau  Claire,  Wl  

Chippewa.  Wl 

Eau  Claire,  Wl 
2320    B  Paso.  TX  

El  Paso,  TX 
2330    Ekhart-Goshen,  IN 

Elkhart.  IN 
2336    Elmira,  NY  

Chemung.  NY 
2340    Enid,  OK 

GarfiektOK 
2360    Erie.  PA  

Erie,  PA 
2400    Eugene-Springfield,  OR  

Lane.  OR 
2440     Evansville-HerxJerson,     IN- 
KY   

Posey,  IN 

Vanderburgh.  IN 

Warrick,  IN 

Henderson,  KY 
2520    Fargo-Moorhead,  ND-MN  ... 

Clay,  MN 

Cass.  ND 


0.9584 

0.8375 

0.8286 

0.7915 
1.0386 


0.8837 


1.0825 


0.8070 

0.9303 
0.8088 
0.9779 

1.0632 
0.8764 

1.0123 
0.9081 
0.8247 
0.7962 
0.8862 
1.1435 

0.8641 
0.8837 


Urt>an  area 

(Constituent  counties  or  county 

equivalents) 

2560    Fayetteville,  NO 

Cumberlarxj.  NC 
2580    Fayetteville-Springdale-Rog- 

ers.  AR  

Berrton.  AR 

Washington.  AR 
2620    Flagstaff.  AZ-UT 

Coconino.  AZ 

Kar>e.  UT 
2640     Flint.  Ml  

Genesee.  Ml 
2650    Fkxence.  AL 

Colbert,  AL 

Lauderdale,  AL 
2655    Fkxence,  SC  

Florence,  SC 
2670    Fort  Collins-Loveland,  CO  ... 

Larimer.  CO 
2680    Ft.  Lauderdale,  FL 

Broward,  FL 
2700    Fort  Myers-Ca^  Coral,  FL 

Lee,  FL 
2710    Fort   Pierce-Port  St    Lucie, 

FL  „.... 

Martin,  FL 

St.  Lucie,  FL 
2720    Fort  Smith,  AR-OK  

Crawford,  AR 

Sebastian.  AR 

Sequoyah,  OK 
2750    Fort  Walton  Beach.  FL 

Okakx>sa.  FL 
2760    Fort  Wayne,  IN 

Adams,  IN 

AHen. IN 

DeKalb.  IN 

Huntington.  IN 

Wells,  IN 

Whitley,  IN 
2800     Forth  Worth-Arlington,  TX  ... 

Hood,TX 

Johnson,  TX 

Parker.  TX 

Tarrarrt.  TX 
2840    Fresno.  CA  

Fresno.  CA 

Madera.  CA 
2880    Gadsden,  AL  

Etowah,  AL 
2900    Gainesville,  FL  

Alachua,  FL 
2920    Galveston-Texas  City,  TX  ... 

Galveston.  TX 
2960    Gary.  IN 

Lake,  IN 

Porter.  IN 
2975    Glens  Falls,  NY  

Warren,  NY 

Washington.  NY 
2980    GoWsboro.  NC  

Wayne.  NC 
2985    Grand  Forks,  ND-MN  

Polk,  MN 

Grand  Forks,  ND 
2995    Grand  Junction,  CO  

Mesa,  CO 
3000    Grand      Rapids-Muskegon- 

Holland.  Ml  

Allegan,  Ml 


Wage 
index 


0.8734 

0.7461 

0.9115 

1.1171 
0.7551 

0.871 1 
1.0248 
1.0448 
0.8788 

1.0257 

0.7769 

0.8765 
0.8901 


0.9979 

1.0607 

0.8815 
0.9616 
1.0564 
0.9633 

0.8386 

0.8443 
0.8745 

0.9090 

1.0147 


Federal  Register/ Vol.  63.  No.  154 /Tuesday,  August  11,  1998 /Notices 


42929 


Table  4a.— Wage  Index  for  Urban 
Areas — Continued 


Table  4a.— Wage  Index  for  Urban 
Areas — Continued 


Table  4a.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area 

(Constituent  counties  or  county 

equivalents) 

Kent.  Ml 
Muskegon,  Ml 
Ottawa.  Ml 

3040    Great  Falls,  MT  

Cascade,  MT 

3060     Greeley.  CO  

Weld,  CO 
3080    Green  Bay,  Wl  

Brown,  Wl 
3120    Greenstxjro-Winston-Salem- 

High  Point,  NC  

Alamance,  NC 

Davidson,  NC 

Davie,  NC 

Forsyth,  NC 

Guilford.  NC 

Randolph.  NC 

Stokes,  NC 

Yadkin,  NC 
3150    Greenville.  NC 

Pitt,  NC 
3160    Greenviile-Spartanburg-An- 

derson,  SC  

Anderson,  SC 

Cherokee.  SC 

Greenville,  SC 

Pickens,  SC 

Spartanburg,  SC 
3180    Hagerstown,  MD  

Washington,  MD 
3200    Hamllton-Middletown,  OH  .. 

Butler,  OH 
3240    Harrisburg-Lebanon-Car- 

lisle,  PA  

Cumberland,  PA 

Dauphin,  PA 

Letjanon,  PA 

Perry,  PA 
3283     Hartford,  CT  

Hartford.  CT 

Litchfield,  CT 

Middlesex,  CT 

Tolland.  CT 
3285    Hattiesburg,  MS  

Forrest,  MS 

Lamar,  MS 
3290    Hickory-Morganton-Lenoir. 

NC  

Alexander,  NC 

Burke,  NC 

Caldwell,  NC 

Catawba,  NC 
3320     Honolulu,  HI  

Honolulu,  HI 
3350     Houma,  LA  

Lafourche,  LA 

Terrebonne,  LA 
3360    Houston,  TX  

Chambers,  TX 

Fori  Bend.  TX 

Harris,  TX 

Liberty,  TX 

Montgomery,  TX 

Waller,  TX 
3400    Huntington-Ashland,      WV- 

KY-OH  

Boyd,  KY 

Carter,  KY 

Greenup.  KY 


0.8803 
1.0097 
0.9097 

0.9351 


0.9064 


0.9059 


0.9681 
0.8767 

1.0187 

1 .2562 

0.7192 
0.8686 

1.1816 
0.7854 

0.9855 


0.9160 


Urtjan  area 

(Constituent  counties  or  county 

equivalents) 

Lawrence,  OH 
Cabell,  WV 
Wayne,  WV 

3440     Huntsville,  AL  

Limestone,  AL 
Madison,  AL 
3480     Indianapolis,  IN  

Boone,  IN 

Hamilton,  IN 

Hancock,  IN 

Hendricks,  IN 

Johnson,  IN 

Madison,  IN 

Marion,  IN 

Morgan,  IN 

Shelby,  IN 
3500     Iowa  City,  lA  

Johnson.  lA 
3520     Jackson,  Ml  

Jackson,  Ml 
3560    Jackson,  MS 

Hinds,  MS 

Madison,  MS 

Rankin,  MS 
3580    Jackson,  TN  

Madison,  TN 

Chester,  TN 
3600     Jacksonville,  FL 

Clay,  FL 

Duval,  FL 

Nassau,  FL 

St.  Johns,  FL 
3605    Jacksonville,  NC 

Onslow,  NC 
3610     Jamestown,  NY  

Chautaqua,  NY 
3620    Janesville-Beloit,  Wl  

Rock,  Wl 
3640     Jersey  City,  NJ  

Hudson,  NJ 
3660     Johnson  City-Kingsport-Bris 

tol,  TN-VA  

Carter,  TN 

Hawkins,  TN 

Sullivan,  TN 

Unicoi,  TN 

Washington,  TN 

Bristol  City,  VA 

Scott,  VA 

Washington,  VA 
3680    Johnstown,  PA  

Cambria,  PA 

Somerset,  PA 
3700    Jonesboro,  AR  

Craighead,  AR 
3710    Joplin,  MO  

Jasfjer,  MO 

Newton,  MO 
3720    Kalamazoo-Battlecreek,  Ml 

Calhoun.  Ml 

Kalamazoo,  Ml 

Van  Buren,  Ml 
3740    Kankakee,  IL  

Kankakee,  IL 
3760     Kansas  City,  KS-MO  

Johnson,  KS 

Leavenworth,  KS 

Miami,  KS 

Wyandotte,  KS 


Wage 
Index 


0.8485 


0.9848 


0.9413 
0.9052 
0.7760 

0.8522 
0.8969 

0.6973 
0.7552 
0.8824 

1.1412 

0.9114 


0.8378 

0.7443 
0.7610 

1 .0668 

0.8653 
0.9564 


Urtjan  area 

(Constituent  counties  or  county 

equivalents) 

Cass,  MO 
Clay,  MO 
Clinton,  MO 
Jackson,  MO 
Lafayette,  MO 
Platte,  MO 

Ray,  MO 
3800    Kenosha,  Wl 

Kenosha,  Wl 
3810     Killeen-Temple,  TX  

Bell,  TX 

Coryell,  TX 
3840     Knoxville,  TN  

Anderson,  TN 

Blount,  TN 

Knox,  TN 

Loudon,  TN 

Sevier,  TN 

Union,  TN 
3850     Kokomo,  IN   

Howard,  IN 

Tipton.  IN 
3870     La  Crosse,  WI-MN 

Houston,  MN 

La  Crosse,  Wl 
3880     Lafayette.  LA  

Acadia,  LA 

Lafayette,  LA 

St.  Landry,  LA 

St.  Martin,  LA 
3920    Lafayette,  IN  

Clinton,  IN 

Tippecanoe,  IN 
3960    Lake  Charies,  LA  

Catoasieu,  LA 
3980     Lakeland-Winter  Haven,  FL 

Polk.  FL 
4000     Lancaster,  PA  

Lancaster,  PA 
4040     Lansing-East' Lansing,  Ml   . 

Clinton,  Ml 

Eaton,  Ml 

Ingham,  Ml 
4080    Laredo,  TX  

Webb,  TX 
4100     Las  Cruces,  NM  

Dona  Ana,  NM 
4120     Las  Vegas,  NV-AZ  

Mohave,  A2 

ClarV,  NV 

Nye,  NV 
4150     Lawrerx;e,  KS  

Douglas,  KS 
4200    Lavyrton,  OK  

Comanche,  OK 
4243     Lewislon-Auburn,  ME  

Androscoggin,  ME 
4280     Lexington,  KY  

Bourtwn,  KY 

ClarV,  KY 

Fayette,  KY 

Jessamine,  KY 

Madison,  KY 

Scott,  KY 

Woodford.  KY 
4320     Lima,  OH  

Allen,  OH 

Auglaize,  OH 
4360     Lincoln,  NE  


Wage 
index 


0.9196 
1 .0252 

08831 


0.8416 
0.8749 
0.8206 

0.9174 

0.7776 
0.8806 
0.9481 
1  0088 

0,7325 
08646 
1.0592 

0.86O8 
0.9045 
0.9536 
0.8390 


0.9185 
0.9231 
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Table  4a.— Wage  Index  for  Urban 
Areas— Continued 


Urban  area 

(Constituent  counties  or  county 

equivalents) 

Lancaster,  NE 
4400     Little        Rock-North        Little 

Rock,  AR  

Faulkner.  AR 

Lonoke,  AR 

Pulaski,  AR 

Saline,  AR 
4420     Longview-Marshall,  TX 

Gregg,  TX 

Han-ison,  TX 

Upshur,  TX 
4480    Los    Angeles-Long    Beach, 

CA  

Los  Angeles,  CA 
4520     Louisville,  KY-IN  

ClarV,  IN 

Floyd,  IN 

Harrison,  IN 

Scott,  IN 

Bullitt,  KY 

Jefferson,  KY 

Oldham,  KY 
4600    Lutjbock,  TX  

LutJbock,  TX 
4640    Lynchtxjrg,  VA 

Amherst,  VA 

Bedford,  VA 

Bedford  City,  VA 

Campbell.  VA 

Lynchburg  City,  VA 
4680    Macon,  GA  

Bibb,  GA 

Houston,  GA 

Jones,  GA 

Peach,  GA 

Twiggs,  GA 
4720     Madison,  Wl  

Dane,  Wl 
4800    Mansfield,  OH  

Crawford,  OH 

Richland,  OH 
4840    Mayaguez,  PR 

Anasco,  PR 

Cabo  Rojo,  PR 

Hormigueros,  PR 

Mayaguez,  PR 

Sabana  Grande,  PR 

San  German,  PR 
4880    McAllen-Edinburg-Mission, 

TX  

Hidalgo,  TX 
4890  Medford-Ashland,  OR  

Jackson,  OR 
4900    Melbourne-Titusville-Palm 

Bay,  FL 

Brevard,  Fl 
4920     Memphis,  TN-AR-MS  

Cnttenden,  AR 

DeSoto,  MS 

Fayette,  TN 

Shelby,  TN 

Tipton,  TN 
4940    Merced,  CA  

Merced,  CA 
5000    Miami,  FL  

Dade,  FL 
5015    Middlesex-Somerset- 
Hunterdon,  NJ  

Hunterdon,  NJ 


0.8490 

0.8613 

1 .2232 
0.9507 


0.8400 
0.8228 


0.9227 


1.0055 
0.8639 

0.4475 


0.8371 
1 .0354 

0.8819 
0.8589 


1.0947 
0.9859 

1.1059 


Table  4a.— Wage  Index  for  Urban 
Areas — Continued 


Urtjan  area 

(Constituent  counties  or  county 

equivalents) 

Middlesex,  NJ 
Somerset,  NJ 
5080    Milwaukee-Waukesha,  Wl  ... 
Milwaukee,  Wl 
Ozaukee, Wl 
Washington,  Wl 
Waukesha,  Wl 
5120    Minneapolis-St.    Paul.    MN- 

Wl  

Anoka,  MN 
Carver,  MN 
Chisago,  MN 
Dakota,  MN 
Hennepin,  MN 
Isanti,  MN 
Ramsey,  MN 
Scott,  MN 
Sherburne,  MN 
Washington,  MN 
Wright,  MN 
Pierce,  Wl 
St.  Croix,  Wl 

5160    Mobile,  AL  

Baldwin,  AL 
Mobile,  AL 

5170    Modesto,  CA  

Stanislaus,  CA 

5190    Monnx)uth-Ocean,  NJ  

Monmouth,  NJ 
Ocean,  NJ 

5200     Monroe,  LA 

Ouachita,  LA 

5240     Montgomery,  AL  

Autauga,  AL 
Elmore,  AL 
Montgomery,  AL 

5280    Muncie,  IN  

Delaware,  IN 

5330    Myrtle  Beach,  SC  

Horry,  SC 

5345    Naples,  FL 

Collier,  FL 

5360    Nashville,  TN 

Cheatham,  TN 
Davidson,  TN 
Dickson,  TN 
Robertson,  TN 
Rutherford  TN 
Sumner,  TN 
Williamson,  TN 
Wilson,  TN 

5380    Nassau-Suffolk,  NY  

Nassau,  NY 
Suffolk,  NY 
5483    New  HavervBridgeport 

Stamford-Danbury-Waterbury, 

CT 

Fairfield,  CT 
New  Haven,  CT 
5523    New  London-Norwich,  CT  .. 
New  London,  CT 

5560    New  Orleans,  LA  

Jefferson,  LA 
Orleans,  LA 
Plaquemines,  LA 
St.  Bernard,  lA 
St.  Charles,  LA 
St.  James,  LA 
St.  John  Baptist,  LA 


0.9819 


1 .0733 


0.8455 

1 .0794 
1.0934 

0.8414 
0.7671 

0.9173 
0.8072 
1.0109 
0.9182 


1.3807 

1.2618 

1.2013 
0.9566 


Table  4a.— Wage  Index  for  Urban 
AREAS — Continued 


Urtjan  area 

(Constituent  counties  or  county 

equivalents) 

St.  Tammany,  LA 
5600     New  York,  NY  

Bronx,  NY 

Kings,  NY 

New  York,  NY 

Putnam,  NY 

Queens,  NY 

Richmond,  NY 

Rockland,  NY 

Westchester,  NY 
5640    Newark,  NJ 

Essex,  NJ 

Morris,  NJ 

Sussex,  NJ 

Union,  NJ 

Warren,  NJ 
5660    Newburgh,  NY-PA  

Orange,  NY 

Pike,  PA 
5720    Norfolk-Virginia  Beach-New 

port  News.  VA-NC 

Cun-ituck,  NC 

Chesapeake  City.  VA 

Gloucester,  VA 

Hampton  City.  VA 

Isle  of  Wight,  VA 

James  City.  VA 

Mathews.  VA 

Newport  News  City,  VA 

Norfolk  City.  VA 

Poquoson  City.  VA 

Portsrrtouth  City,  VA 

Suffolk  City.  VA 

Virginia  Beach  City.  VA 

Williamsburg  City.  VA 

York.  VA 
5775    Oakland.  CA 

Alameda,  CA 

Contra  Costa,  CA 
5790    Ocala,  FL  

Marion,  FL 
5800    Odessa-Midland,  TX  

Ector,  TX 

Midland.  TX 
5880    Oklahoma  City.  OK  

Canadian,  OK 

Cleveland.  OK 

Logan.  OK 

McClain,  OK 

Oklahoma,  OK 

Pottawatomie.  OK 
5910    Olympia.  WA  

Thurston,  WA 
5920    Omaha,  NE-IA  

Pottawattamie,  lA 

Cass,  NE 

Douglas,  NE 

Sarpy,  NE 

Washington,  NE 
5945    Orange  County,  CA 

Orange,  CA 
5960    Orlando,  FL  

Lake,  FL 

Orange,  FL 

Osceola,  FL 

Seminole,  FL 
5990     Owensboro,  KY  

Daviess,  KY 
6015    Panama  City,  FL  


Wage 
index 


1 .4449 


1.1980 


1.1283 


0.8316 


1.5068 

0.9032 
0.8660 

0.8481 


1 .0901 
0.9421 


1.1605 
0.9397 

0.7480 
0.8337 
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Table  4a.— Wage  Index  for  Urban 
Areas— Continued 


Table  4a.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area 

(Constituent  counties  or  county 

equivalents) 

Bay,  FL 
6020     Parkersburg-Marietta,     WV- 

OH  

Wastiington,  OH 
Wood,  WV 
6080    Pensacola,  FL  

Escambia,  FL 

Santa  Rosa,  FL 
6120     Peoria-Pekin,  IL 

Peoria,  IL 

Tazewell,  IL 

Woodford,  IL 
6160    Ptiiladelphia,  PA-NJ  

Burlington,  NJ 

Camden,  NJ 

Gloucester,  NJ 

Salem,  NJ 

Bucks,  PA 

Chester,  PA 

Delaware,  PA 

Montgomery,  PA 

Philadelphia,  PA 
6200     Phoenix-Mesa,  AZ 

Maricopa,  AZ 

Pinal,  AZ 
6240     Pine  Bluff,  AR 

Jefferson,  AR 
6280     Pittsburgh,  PA  

Allegheny,  PA 

Beaver,  PA 

Butler,  PA 

Fayette,  PA 

Washington,  PA 

WestrrvDreland,  PA 
6323     Pittsfield,  MA  

Berkshire,  MA 
6340     Pocatello,  ID  

Bannock  ID 
6360    Ponce,  PR  

Guayanilla,  PR 

Juana  Diaz,  PR 

Penuelas,  PR 

Ponce,  PR 

Villalba,  PR 

Yauco,  PR 
6403     Portland,  ME  

Cumberland,  ME 

Sagadahoc,  ME 

York,  ME 
6440     Portland-Vancouver,       OR- 

WA 

Clackamas,  OR 

Columbia,  OR 

Multnomah,  OR 

Washington,  OR 

Yamhill,  OR 

Clark,  WA 
6483     Providence-Warwick-Paw- 

tucket,  Rl  

Bristol,  Rl 

Kent,  Rl 

Newport,  Rl 

Providence,  Rl 

Washington,  Rl 

Statewide,  Rl 
6520    Provo-Orem,  UT 

Utah,  UT 
6560     Pueblo,  CO 

Pueblo,  CO 


Wage 
index 


Urban  area 

(Constituent  counties  or  county 

equivalents) 


0.8046 
0.8193 
0.8571 

1.1398 


0.9606 

0.7826 
0.9725 


6580     Punta  Gorda,  FL  

Charlotte,  FL 
6600     Racine,  Wl  

Racine,  Wl 
6640     Raleigh-DurhanvChapel  Hill 

NC  

Chatham,  NC 

Durham,  NC 

Franklin,  NC 

Johnston,  NC 

Orange,  NC 

Wake,  NC 
6660     Rapid  City,  SD  

Pennington,  SD 
6680     Reading,  PA  

Berks,  PA 
6690    Redding,  CA  

Shasta,  CA 
6720     Reno,  NV  

Washoe,  NV 
6740    Richland-Kennewick-Pasco, 

WA 

Benton,  WA 

Franklin,  WA 
6760     Richmond-Petersburg,  VA  .. 

Charles  City  County,  VA 

Chesterfield,  VA 

Colonial  Heights  City,  VA 

Dinwiddie,  VA 

Goochland,  VA 

Hanover,  VA 

Henrico,  VA 

Hopewell  City,  VA 

New  Kent,  VA 

Petersburg  City,  VA 

Powhatan,  VA 

Prince  George,  VA 

Richmond  City,  VA 
6780     Riverside-San      Bernardino, 

CA  

Riverside,  CA 

San  Bernardino,  CA 
6800     Roanoke,  VA  

Botetourt,  VA 

Roanoke,  VA 

Roanoke  City,  VA 

Salem  City,  VA 
6820     Rochester,  MN  

Olmsted,  MN 
6840    Rochester,  NY  

Genesee,  NY 

Livingston,  NY 

Monroe,  NY 

Ontano,  NY 

Orleans,  NY 

Wayne,  NY 
6880     Rockford,  IL  

Boone,  IL 

Ogle,  IL 

Winnebago,  IL 
6895    Rocky  Mount,  NC  

Edgecombe,  NC 

Nash,  NC 
6920    Sacramento,  CA  

El  Dorado,  CA 
1.0073         Placer,  CA 

Sacramento,  CA 
0.8450     6960    Saginaw-Bay     City-Midland, 

Ml  


Wage 
index 


0.8725 
08934 

0.9818 


1 .0960 
0.9586 
0.4589 


0.8345 
0.9516 
1.1790 
1 .0768 

0.9918 

0.9152 


0.9627 


1.1344 


1.1049 


1.1307 
0.8402 

1.0502 
0.9524 


0.9081 


0.9029 


1 .2202 


0.9564 


Table  4a.— Wage  Index  for  Urban 
Areas — Continued 


Urt)an  area 

(Constituent  counties  or  county 

equivalents) 


Wage 
index 


Bay,  Ml 

Midland.  Ml 

Saginaw,  Ml 
6980    St,  Cloud,  MN  

Benton,  MN 

Stearns,  MN 
7000     St.  Joseph,  MO  

Andrews.  MO 

Buchanan,  MO 
7040     St.  Louis,  MO-IL  

Clinton,  IL 

Jersey,  IL 

Madison,  IL 

Monroe,  IL 

St.  Clair,  IL 

Franklin,  MO 

Jefferson,  MO 

Lirx;oln,  MO 

St.  Charles,  MO 

St.  Louis,  MO 

St.  Louis  City,  MO 

Warren,  MO 
7080    Salem,  OR 

Marion,  OR 

Polk,  OR 
7120     Salinas.  CA   

Monterey.  CA 
7160    Salt  Lake  City-Ogden,  UT 

Davis,  UT 

Salt  Lake,  UT 

Weber,  UT 
7200     San  Angelo,  TX  

Tom  Green,  TX 
7240     San  Antonio.  TX  

Bexar,  TX 

Comal.  TX 

Guadalupe,  TX 

Wilson,  TX 
7320     San  Diego,  CA  

San  Diego,  CA 
7360     San  Francisco,  CA  

Mann,  CA 

San  Francisco,  CA 

San  Mateo.  CA 
7400    San  Jose,  CA  

Santa  Clara.  CA 
7440     San  Juan-Bayamon,  PR 

Aguas  Buenas,  PR 

Barceloneta,  PR 

Bayamon,  PR 

Carx)vanas,  PR 

Carolina,  PR 

Catano,  PR 

Ceiba,  PR 

Comerio,  PR 

Corozal,  PR 

Dorado.  PR 

Faiardo,  PR 

Florida,  PR 

Guaynabo,  PR 

Humacao,  PR 

Juncos,  PR 

Los  Piedras,  PR 

Loiza,  PR 

Luguillo,  PR 

Manati,  PR 

Morovis,  PR 

Naguabo,  PR 

Naranjito,  PR 


0.9544 
0.8366 
0.9130 


0.9935 

1.4513 
0.9857 

0.7780 
0.8499 

1.2193 
1.4180 

1,4332 
0.4625 
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Areas— Continued 


Table  4a.— Wage  Index  for  Urban 
Areas — Continued 


Urt»an  area 

(Constituent  counties  or  county 

equivalents) 


Wage 
index 


Urban  area 

(Constituent  counties  or  county 

equivalents) 


Rio  Grande,  PR 
San  Juan,  PR 
Toa  Alta,  PR 
Toa  Baja,  PR 
Trujillo  Alto,  PR 
Vega  Alta,  PR 
Vega  Baja,  PR 
Yabucoa,  PR 
7460    San  Luis  Obispo- 

Atascadero-Paso  Robles,  CA  

San  Luis  Obispo,  CA 
7480     Santa  Bartsara-Santa  Mana- 

Lompoc,  CA   

Santa  Barbara,  CA 
7485     Santa  Cruz-Watsonville,  CA 
Santa  Cruz.  CA 

7490     Santa  Fe.  NM  

Los  Alanxjs,  NM 
Santa  Fe,  NM 

7500    Santa  Rosa,  CA  

Sonoma,  CA 

7510    Sarasota-Bradenton,  FL  

Manatee.  FL 
Sarasota,  FL 

7520    Savannah.  GA 

Bryan.  GA 
Chatham,  GA 
Effingham,  GA 
7560    Scrantorh— Wilkes-Barre— 

Hazleton,  PA  

Columbia.  PA 
Lackawanna,  PA 
Luzerne,  PA 
Wyoming,  PA 
7600    Seattle-Bellevue-Everett 

WA '.... 

island,  WA 
King,  WA 
Snohomish,  WA 

7610     Sharon,  PA  

Mercer,  PA 

7620    Sheboygan,  Wl 

Sheboygan,  Wl 

7640    ShermarvDenison,  TX 

Grayson,  TX 
7680     Shreveport-Bossier  City,  LA 
Bossier,  LA 
Caddo,  LA 
Webster,  LA 

7720    Sioux  City,  lA-NE  

Woodtxiry,  lA 
Dakota,  NE 
17760    Sioux  Falls 
Lirx;oln,  SD 
Minnehaha,  SD 
7800    South  Bend 

St.  Joseph,  IN 
7840    Spokane,  WA  . 

Spokane,  WA 
7880     Spnngfield,  IL  . 
Menard.  IL 
Sangamon,  IL 
7920     Spnngfield,  MO 
Christian,  MO 
Greene,  MO 
Webster,  MO 
8003    Springfield,  MA 
Hampden,  MA 
Hampshire,  MA 


OH- 


1.1374 

1.0688 
1.4187 
1.0332 

1.2815 
0.9757 

0.8638 
0.8539 


Petersburg- 


IN 


SD 


IN 


1.1339 

0.8783 
0.7862 
0.8499 
0.9381 

0.8031 

0.8712 

0.9868 
1 .0486 
0.8713 

0.7989 

1.0740 


8050    State  College,  PA  ... 

Centre,  PA 
8080    Steubenville-Weirton 

WV 

Jefferson,  OH 
Brooke,  WV 
Hancock,  WV 
8120    Stockton-Lodi,  CA  ... 
San  Joaquin,  CA 

8140    Sumter,  SC 

Sumter,  SC 

8160    Syracuse.  NY  

Cayuga.  NY 
Madison.  NY 
Onorxlaga.  NY 
Oswego.  NY 

8200    Tacoma.  WA  

Pierce.  WA 

8240    Tallahassee,  FL 

Gadsden,  FL 
Leon,  FL 
8280    Tampa-St. 
Cleanwater.  FL  .. 
HernarxJo.  FL 
Hillstxirough,  FL 
Pasco,  FL 
Pinellas,  FL 
8320     Terre  Haute 
Clay,  IN 
Vermillion.  IN 
Vigo,  IN 
8360    Texarkana,     AR-Texarkana, 

TX  

Miller,  AR 
Bowie.  TX 

8400    Toledo.  OH  

Fulton,  OH 
Lucas,  OH 
Wood,  OH 

8440    Topeka.  KS  

Shawnee.  KS 

8480     Trenton.  NJ  

Mercer,  NJ 

8520     Tucson,  AZ 

Pima,  A2 

8560    Tulsa,  OK  

Creek,  OK 
Osage,  OK 
Rogers,  OK 
Tulsa,  OK 
Wagoner,  OK 

8600    Tuscaloosa,  AL  

Tuscaloosa,  AL 

8640     Tyler.  TX 

Smith,  TX 

8680    Utica-Rome,  NY  

HerVimer,  NY 
OnekJa,  NY 
8720    Vallejo-Fairfield-Napa,  CA  . 
Napa,  CA 
Solano,  CA 

8735    Ventura,  CA 

Ventura,  CA 

8750     Victoria,  TX 

Victoria,  TX 
8760    Vineland-Millville-Bridgefon, 

Cumberland,  NJ 


Wage 
index 


Urtan  area 

(Constituent  counties  or  county 

equivalents) 


0.9635     8780    Visalia-Tulare-Porterville 

CA  

Tulare.  CA 

0.8645     8800    Waco.  TX  

McLennan,  TX 
8840     Washington,      DC-MD-VA- 

WV 

District  of  Columbia,  DC 
Calvert.  MD 
Charles.  MD 
Frederick,  MD 
Montgomery.  MD 
Prince  Georges.  MD 
Alexandria  City,  VA 
Arlington,  VA 
Clarke,  VA 
Culpepper,  VA 
Fairfax,  VA 
Fairfax  City,  VA 
Falls  Church  City.  VA 
Fauquier,  VA 
Fredericksburg  City,  VA 
King  George,  VA 
Loudoun.  VA 
Manassas  City,  VA 
Manassas  Part<  City.  VA 
Prince  William,  VA 
Spotsylvania,  VA 
Stafford,  VA 
Warren,  VA 
Berkeley.  WV 
Jefferson,  WV 
8920    Waterioo-Cedar  Falls.  lA 
Black  Hawk,  lA 

8940    Wausau,  Wl 

Marathon.  Wl 
8960    West      Palm      Beach-Boca 

Raton,  FL  

Palm  Beach,  FL 

9000     Wheeling,  OH-WV  

Belmont,  OH 
Marshall,  WV 
Ohio,  WV 

9040    Wichita,  KS 

Butler,  KS 
Harvey.  KS 
Sedgwick.  KS 

9080    Wrchita  Falls,  TX  

Archer,  TX 
Wichita,  TX 

9140    Williamsport,  PA 

Lycoming,  PA 
9160    Wilmington-Newart<.  DE-MD 
New  Castle,  DE 
Cecil,  MD 

9200    Wilmington,  NC  

New  Hanover,  NC 
Brunswick,  NC 

9260    Yakima,  WA  

Yakima,  WA 

9270    Yolo,  CA  

Yolo,  CA 

9280     Yort<,  PA  

Yori<,  PA 
9320     Youngstown-Warren,  OH 
Columbiana,  OH 
Mahoning.  OH 
Trumbull,  OH 
9340    Yuba  City,  CA  .... 


Wage 
index 


1.1496 
0.7842 
0.9464 

1.1016 
0.8832 

0.9103 

0.8614 

0.8664 
1 .0390 

0.9438 
1.0380 
0.9180 
0.8074 


0.9924 
0.7696 

1.0911 


0.8187 
0.9567 
0.8398 

1.3754 

1.0946 
0.8474 

1.0110 


0.8640 
1.0545 

1 .0372 
0.7707 

0.9403 

0.7646 

0.8548 
1.1538 

0.9322 

1.0102 
1.1431 
0.9415 
0.9937 

1.0324 
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Table  4a.— Wage  Index  for  Urban 
Areas— Continued 


Urtan  area 

(Constituent  counties  or  county 

equivalents) 


Sutter,  CA 
Yut)a,  CA 
9360    Yuma,  AZ 
Yuma,  AZ 


Wage 
index 


0.9732 


Table  4b.— Wage  Index  for  Rural 
Areas 


Nonurtjan  area 


Alabama 

Alaska  

Arizona 

Arkansas  

Calitornia 

Colorado  

Connecticut  

Delaware  

Florida  

Georgia  

Hawaii  

Idatio  

Illinois  

Indiana  

Iowa  

Kansas  

Kentucky  

Louisiana 

Maine  

Maryland  

Massachusetts  .. 

Michigan 

Minnesota  

Mississippi 

Missouri 

Montana  

Nebraska 

Nevada  

New  Hampshire 

New  Jersey '  

New  Mexico  

New  York  

North  Carolina  .., 

North  Dakota 

Ohio  

Oklahoma 

Oregon  

Pennsylvania  .... 

Puerto  Rico  

Rhode  Island '  . 
South  Carolina  . 
South  Dakota  ... 

Tennessee  

Texas  

Utah  

Vermont  

Virginia  

Washington  

West  Virginia  .... 

Wisconsin 

Wyoming  

Guam  

Virgin  Islands  ... 


Wage 
index 


0.7260 

1 .2302 

0.7989 

0.6995 

0.9977 

0.8129 

1.2617 

0.8925 

0.8838 

0.7761 

1 .0229 

0.8221 

0.7644 

0.8161 

0.7391 

0.7203 

0.7772 

0.7383 

0.8468 

0.8617 

1.0718 

0.8923 

0.8179 

0.6911 

0.7205 

0.8302 

0.7401 

0.8914 

0.9717 

0.8070 
0.8401 
0.7937 
0.7360 
0.8434 
0.7072 
0.9975 
0.8421 
0.3939 

0.7921 
0.6983 
0.7353 
0.7404 
0.8926 
0.9314 
0.7782 
1.0221 
0.7938 
0.8471 
0.8247 
0.6516 
0.4588 


Table  5.— Cost  Reporting  Year- 
Adjustment  Factor  ^ 


the  HHA  cost  reporting  period 
begins 


November  1 ,  1 998  . 
Decemt)er  1 ,  1 998  . 

January  1,  1999  

February  1,  1999  ... 

March  1,  1999 

April  1,  1999  

May  1,  1999 

June  1,  1999  

July  1,  1999  

August  1,  1999  

September  1,  1999 


The  ad- 
justment 
factor  IS 


Table  6.— Monthly  Index  Levels 
FOR  Calculating  Inflation  Fac- 
tors To  Be  Applied  to  Home 
Health  Agency — Continued 


1 .00239 
1.00478 
1.00720 
1 .00964 
1.01210 
1.01456 
1.01702 
1.01948 
1.02197 
1 .02448 
1.02701 


'  Based  on  compounded  projected  market 
tiasket  inflation  rates. 

Source:  The  Home  Health  Agency  Input 
Price  Index,  produced  by  HCFA  for  the  period 
between  1983:1  and  2008:4.  The  forecasts 
are  from  Standard  and  Poor's  DRI  3rd  QTR 
1 997:  @USSIM/TREND25YR0897@CISSIM/ 
Control973  forecast  exercise  which  has  histori- 
cal data  through  1997:2. 

Table  6.— Monthly  Index  Levels 
FOR  Calculating  Inflation  Fac- 
tors To  Be  Applied  to  home 
Health  Agency 


Per-t)eneficiary  limitations  month 


'  All  counties  within  the  State  are  classified 
urban. 


October  1992  

Novemtser  1992  . 
December  1992  . 

January  1993  

February  1993  ... 

March  1993  

April  1993 

May  1993  

June  1993  

July  1993  

August  1993 

September  1993 
Octot>er  1993  .... 
November  1993 
December  1993 
January  1994  .... 
FetMuary  1994  .. 

March  1994  

April  1994 

May  1994  

June  1994  

July  1994  

August  1994 

September  1994 
October  1994  .... 
Novemt)er  1994 
December  1994 
January  1995  .... 
Febnjary  1995  .. 

March  1995 

April  1995 

May  1995  

June  1995  

July  1995  

August  1995 

September  1995 
October  1995  ... 
November  1995 
December  1995 


Index 
level 


.98566 
.98800 
.99099 
.99399 
.99700 
.99933 
1.00166 
1 .00400 
1 .00666 
1 .00933 
1.01200 
1.01400 
1.01600 
1.01800 
1 .02099 
1.02399 
1 .02700 
1 .02866 
1 .03033 
1 .03200 
1 .03499 
1 .03499 
1 .03499 
1 .03499 
1.03499 
1.03499 
1 .03499 
1 .03499 
1 .03499 
1 .03499 
1 .03499 
1.03499 
1 .03499 
1 .03499 
1 .03499 
1 .03499 
1 .03499 
1.03499 
1.03499 


Per-beneficiary  limitations  month 


January  1996  

February  1996  

March  1996  

Apnl  1996 

May  1996  

June  1996  

July  1996   

August  1996 

Septemt»er  1996  .. 

October  1996  

November  1996  ... 
December  1996  ... 

January  1997  

February  1997  

March  1997  

Apnl  1997 

May  1997  

June  1997  

July  1997   

August  1997 

Septemtjer  1997  . 

Octotjer  1997  

Novemt)er  1997  .. 
December  1997  .. 

January  1998  

February  1998  .... 

March  1998  

Apnl  1998 

May  1998  

June  1998  

July  1998  

August  1998 

Septemtjer  1998  . 

October  1998  

NovemtDer  1998  . 
December  1998  . 

January  1999  

February  1999  ... 

March  1999  

April  1999  

May  1999  

June  1999  

July  1999   

August  1999 

September  1999 

Octotjer  1999  

November  1 999  . 
December  1999  . 

January  2000  

February  2000  ... 

March  2000  

Apnl  2000 

May  2000  

June  2000  

July  2000  

August  2000 

September  2000 
Octotier  2000  


Index 
level 


1.03499 

1.03499 

1 .03499 

1.03499 

1.03499 

1 .03499 

1 .03720 

1.03941 

1.04162 

1.04383 

1.04604 

1 .04856 

1.05108 

1.05361 

1 .05582 

1.05803 

1 .06024 

1 .06370 

1.06717 

1 .07065 

1.07317 

1 .07569 

1 .07822 

1.08074 

1.08327 

1 .08580 

1 .08769 

1 .08958 

1.09148 

1 .09494 

1.09841 

1.10189 

1.10441 

1.10693 

1.10946 

1.11230 

1.11514 

1.11798 

1.12019 

1.12240 

1.12461 

1.12776 

1.13091 

1.13408 

1.13660 

1.13912 

1.14165 

1.14480 

1.14795 

1.15112 

1.15332 

1.15553 

1.15774 

1.16120 

1.16467 

1.16816 

1.17099 

1.17383 


X.  Regulatory  Impact  Statement 

A.  Introduction 

HCFA  has  examined  the  impacts  of 
this  notice  with  common*  as  required  by 
Executive  Order  12866.  the  Regulatorv 
Flexibility  Act  (RFA)  (Pub.  L.  96-354). 
and  the  Unfunded  Mandates  Reform  Act 
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of  1995  (Pub.  L.  104-4).  E.xecutive  Order 
128B6  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects;  distributive  impacts;  and 
equity).  The  Rf  A  requires  agencies  to 
analyze  options  for  regulatory  relief  for 
small  businesses.  For  purposes  of  the 
RFA,  States  and  individuals  are  not 
considered  small  entities.  However, 
most  providers,  physicians,  and  health 
care  suppliers  are  small  entities,  either 
by  nonprofit  status  or  by  having 
revenues  of  $5  million  or  less  annually. 
Approximately  25  percent  of  HHAs  are 
identified  as  Visiting  Nurse 
Associations,  combined  in  government 
and  voluntary,  and  official  health 
agency,  and  therefore,  are  considered 
small  entities.  We  anticipate  this  notice, 
in  total,  will  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
based  on  the  estimates  shown  below. 
We  have  examined  the  options  for 
lessening  the  burden  on  small  entities, 
however,  the  statute  does  not  allow  for 
any  exceptions  to  these  limitations 
based  on  size  of  entity.  Therefore,  there 
are  no  options  to  lessen  the  regulatory 
burden  that  are  consistent  with  the 
statute. 

Section  202  of  the  Unfunded 
Mandates  Refonn  Act  requires  agencies 
to  prepare  an  assessment  of  anticipated 
costs  and  benefits  before  proposing  any 
rule  that  may  result  in  an  annual 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by 
private  sector,  of  $100  million  (adjusted 
annually  for  infiation).  We  believe  that 
there  are  no  costs  associated  with  this 
notice  with  comment  that  apply  to  these 
governmental  and  private  sectors. 
Therefore,  the  law  does  not  apply. 

1.  Effect  of  This  Notice 

This  notice  is  a  part  of  the  HHA  IPS. 
As  a  result  of  rebasing  the  per-visit 
limitations,  we  estimate  that  there  will 
be  a  cost  to  the  Medicare  program  of 
approximately  $70  million  in  Federal 
FY  1999.  We  estimate  that  the  effect  of 
the  offset  adjustment  for  the 
implementation  of  OASIS  data 
collection,  as  discussed  in  section  III.G. 
will  result  in  negligible  costs  to  the 
Medicare  program.  We  note  that  this 
estimate  differs  from  that  published  in 
the  Paperwork  Reduction  Act  section  of 
the  March  10,  1997  proposed  rule  on 
OASIS  collection  requirements  (62  FR 
11035).  This  is  due  to  several  factors. 
Unlike  the  OASIS  proposed  rule  which 
calculated  impacts  based  on  total  HHA 
costs  on  an  agency  basis,  the  offset 


adjustment  factor  in  this  notice  is 
necessarily  calculated  on  a  per-visit. 
Medicare  basis.  Moreover,  we  have 
based  these  estimates  on  actual  data 
collected  from  the  home  health  PPS 
demonstration  rather  than  using  the 
general  estimates  of  the  proposed 
OASIS  rule.  We  believe  using  actual 
data  which  was  not  available  at  the  time 
the  OASIS  proposed  rule  was  written 
produces  a  more  accurate  estimate  of 
cost  impact. 

We  should  also  note,  however,  that 
the  adjustment  only  incorporates  the 
incremental  costs  of  data  collection  and 
not  any  incremental  costs,  if  any,  which 
may  be  incurred  for  OASIS  reporting 
because  no  reliable  cost  data  were 
available  at  this  time.  We  are 
specifically  requesting  comments  on 
these  costs.  Also,  we  cannot  determine 
the  number  of  providers  affected  by  our 
revised  new  provider  policy  and 
therefore  cannot  determine' what  the 
financial  impact,  if  any,  will  be. 

2.  Effect  on  March  31,  1998  Final  Rule 
With  Comment  Period 

As  stated  in  the  March  31.  1998  final 
rule  with  comment  period  (63  FR 
15718)  for  Federal  FY  1999.  we  estimate 
that  the  imposition  of  the  per- 
beneficiary  limitations  will  result  in 
savings  of  $2.14  billion.  However,  the 
changes  imposed  through  this  notice  to 
the  per-visit  limitations  will  result  in 
savings  of  $670  million  instead  of  $740 
million  as  stated  in  the  March  31,  1998 
final  rule  with  comment  period  (63  FR 
15718).  This  is  the  resuh  of  rebasing  the 
per-visit  limitations.  The  total  savings 
from  both  limitations  for  Federal  FY 
1999  will  be  $2.81  billion  rather  than 
$2.88  billion  as  stated  in  the  March  31 
1998  rule. 

This  notice  with  comment  is  not  a 
major  rule  as  defined  in  Title  5,  United 
States  Code,  section  804(2)  and  is  not  an 
economically  significant  rule  under 
Executive  Order  12866.  However,  we 
are  preparing  a  regulatory  impact 
statement  because  this  notice  with 
comment  is  an  integral  part  of  the  HHA 
IPS. 

It  is  clear  that  the  changes  being  made 
in  this  document  will  affect  both  a 
substantial  number  of  small  HHAs  as 
well  as  other  classes  of  HHAs.  and  the 
effects  on  some  may  be  significant. 
Therefore,  the  discussion  below,  in 
combination  with  the  rest  of  this  notice 
with  comment,  constitutes  a  combined 
regulatory  impact  analysis  and 
regulatory  flexibility  analysis. 

B.  Explanation  of  Per-Visit  Umitations 

Section  1861(v)(l)(L)(i)  of  the  Act 
specifies  that  the  per-visit  limitations 
not  exceed  105  percent  of  the  median  of 
the  labor-related  and  nonlabor  per-visit 


costs  for  freestanding  HHAs.  The 
reasonable  costs  used  in  the  per-visit 
calculations  will  be  updated  by  the 
home  health  market  basket  excluding 
any  change  in  the  home  health  market 
basket  with  respect  to  cost  reporting 
periods  that  began  on  or  after  July  1, 
1994  and  before  July  1,  1996. 

The  methodology  used  to  develop  the 
schedule  of  per-visit  limitations  in  this 
notice  with  comment  is  the  same  as  that 
used  in  setting  the  limitations  effective 
October  1.  1997.  We  are  using  the  latest 
settled  cost  report  data  (as  described  in 
Section  III.  Update  of  Per-Visit 
Limitations)  from  fi-eestanding  HHAs  to 
develop  the  per-visit  Umitations. 

C.  Explanation  of  Per-Beneficiary 
Limitations 

Section  1861(v)(l)(L)  requires  the  per- 
beneficiary  hmitation  be  a  blend  of:  (1) 
an  agency-specific  per-beneficiary 
limitation  based  on  75  percent  of  98 
percent  of  the  reasonable  costs 
(including  nonroutine  medical  supplies) 
for  the  agency's  12-month  cost  reporting 
period  ending  during  FFY  1994,  and  (2) 
a  census  region  division  per-beneficiary 
limitation  based  on  25  percent  of  98 
percent  of  the  regional  average  of  such 
costs  for  the  agency's  census  division 
for  cost  reporting  periods  ending  during 
FFY  1994.  standardized  by  the  hospital 
wage  index.  The  reasonable  costs  used 
in  the  per-beneficiary  limitation 
calculations  in  one  and  two  above  will 
be  updated  by  the  home  health  market 
basket  excluding  any  changes  in  the 
home  health  market  basket  with  respect 
to  cost  reporting  periods  that  began  on 
or  after  July  1,  1994  and  before  July  1, 
1996.  This  per-beneficiary  limitation 
based  on  the  blend  of  the  agency- 
specific  and  census  region  division  per- 
beneficiary  limitations  will  then  by 
multiplied  by  the  agency's  unduplicated 
census  count  of  beneficiaries  (entitled  to 
benefits  under  Medicare)  to  calculate 
the  HHA's  per-beneficiary  limitation  for 
the  cost  reporting  period  subject  to  the 
limitation. 

For  new  providers  and  providers 
without  a  12-month  cost  reporting 
period  ending  in  FFY  1994.  the  per- 
beneficiary  limitation  will  be  a  national 
per-beneficiary  limitation  which  will  be 
equal  to  the  median  of  these  limitations 
applied  to  other  HHAs  as  determined 
under  section  1861(v)(l)(L)(v)  of  the 
Act. 

The  methodologies  and  data  used  to 
develop  the  schedule  of  per-beneficiary 
limitations  set  forth  in  this  notice  are 
the  same  as  that  used  in  setting  the  per- 
beneficiary  limitations  that  were 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1,  1997. 
We  have  updated  the  per-beneficiary 
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limitations  to  reflect  the  expected  cost 
increases  occurring  between  the  cost 
reporting  periods  ended  during  FFY 
1994  and  September  30,  1999,  excluding 
any  changes  in  the  home  health  market 
basket  with  respect  to  cost  reporting 
periods  which  began  on  or  after  July  1, 
1994  and  before  July  1,  1996.  Therefore, 
we  excluded  this  time  period  when  we 
adjusted  the  database  for  the  market 
basket  increases. 

Payments  by  Medicare  under  this 
system  of  payment  limitations  must  be 
the  lower  of  an  HHA's  actual  reasonable 
allowable  costs,  per-visit  limitations  in 
the  aggregate,  or  a  per-beneficiary 
Umitation  in  the  aggregate. 

D.  Effect  on  Home  Health  Agencies 

This  notice  with  comment  period  sets 
forth  revised  schedules  of  limitations  on 
home  health  agency  costs  that  may  be 
paid  under  the  Medicare  program  for 
cost  reporting  periods  beginning  on  or 
after  October  1,  1998.  These  Umitations 
replace  the  limitations  that  were  set 
forth  in  our  January  2,  1998  notice  with 
comment  period,  per-visit  limitations, 
(63  FR  89)  and  our  March  31,  1998  fmal 
rule  with  comment  period,  per- 
beneficiary  limitations,  (63  FR  15718). 

The  following  quantitative  analysis 
presents  the  projected  effects  of  the 
statutory  changes  effective  for  FFY 
1999.  This  notice  with  comment  period 
is  necessary  to  implement  the 
provisions  of  section  1861(v)(l)(L)  of  the 
Act,  as  amended  by  B.B.A.  '97. 

The  settled  cost  report  data  that  we 
are  using  have  been  adjusted  by  the 
most  recent  market  basket  factors, 
excluding  market  basket  increases  for 


cost  reporting  periods  beginning  on  or 
after  July  1,  1994  and  before  July  1. 
1996,  to  reflect  the  expected  cost 
increases  occurring  between  the  cost 
reporting  periods  for  the  data  contained 
in  the  database  and  September  30.  1999. 

We  are  unable  to  identify  the  effects 
of  the  changes  to  the  cost  limits  on 
individual  HHAs.  However.  Table  7 
below  illustrates  the  proportion  of 
HHAs  that  are  likely  to  be  affected  by 
the  limits.  This  table  is  a  model  of  our 
estimate  of  the  revision  in  the  schedule 
of  the  per-visit  and  per-beneficiary 
limitations.  The  total  number  of  HHAs 
in  this  table,  6,414,  is  based  on  HHA 
cost  reports  with  a  FFY  ending  in  1994 
and  for  new  providers  whose  cost 
reports  end  on  either  December  31,  1994 
or  December  31, 1995.  For  both  old  and 
new  providers,  the  length  of  the  cost 
report  is  12  months. 

This  table  takes  into  account  the 
behaviors  that  we  believe  HHAs  will 
engage  in  order  to  reduce  the  adverse 
effects  of  section  4602  of  B.B.A.  '97  on 
their  allowable  costs.  We  believe  these 
behavioral  offsets  might  include  an 
increase  in  the  number  of  low  cost 
beneficiaries  served,  a  general  decrease 
in  the  number  of  visits  provided,  and 
earlier  discharge  of  patients  who  are  not 
eligible  for  Medicare  home  health 
benefits  because  they  no  longer  need 
skilled  services  but  have  only  chronic, 
custodial  care  needs.  We  believe  that, 
on  average,  these  behavioral  offsets  will 
result  in  a  65  percent  reduction  in  the 
effects  these  limits  might  otherwise 
have  on  an  individual  HHA  for  the  per- 
beneficiary  limitations  and  a  50  percent 
reduction  for  the  per-visit  limitations. 


Column  one  of  this  table  divides 
HHAs  bv  a  number  of  characteristics 
including  their  ownership,  whether  they 
are  old  or  new  agencies,  whether  they 
are  located  in  an  urban  or  rural  area, 
and  the  census  region  they  are  located 
in.  Column  two  shows  the  number  of 
agencies  that  fall  within  each 
characteristic  or  group  of  characteristics, 
for  example,  there  are  1,197  rural 
freestanding  HHAs  in  our  database. 
Column  three  shows  the  percent  of 
HHAs  within  a  group  that  are  projected 
to  exceed  the  per-visit  limitation  and 
therefore,  not  be  affected  by  the  per- 
beneficiary  limitation,  before  the 
behavioral  offsets  are  taken  into 
account.  Column  four  shows  the  average 
percent  of  costs  over  the  per-visit 
limitation  for  an  agency  in  that  cell, 
including  behavioral  offsets.  Column 
five  shows  the  percent  of  HHAs  within 
a  group  that  are  projected  to  exceed  the 
per-beneficiary  limitation  and  therefore, 
not  be  affected  by  the  per-visit 
limitation,  before  the  behavioral  offsets 
are  taken  into  account.  Column  six 
shows  the  average  percent  of  costs  over 
the  per-beneficiary  limitation  for  an 
agency  in  that  category,  including 
behavioral  offsets.  It  is  important  to  note 
that  in  determining  the  expected 
percentage  of  an  agency's  costs 
exceeding  the  cost  limitations,  column 
four  (percent  of  costs  exceeding  visit 
limits)  and  column  six  (percent  of  costs 
exceeding  beneficiary  limits)  are  not  to 
be  added  together.  Either  the  per-visit 
limitation  or  the  per-beneficiaiy 
limitation  is  exceeded,  but  not  both. 


Impact  of  the  IPS  HHA  Limits,  Effective  10/1/98 


BY:  GEOGRAPHIC  AREA: 

ALL  AGENCIES  

FREESTANDING   

HOSPITAL  BASED  

OLD  AGENCIES   

FREESTANDING  .. 
HOSPITAL  BASED 

NEW  AGENCIES   

FREESTANDING  .. 
HOSPITAL  BASED 

ALL  URBAN  

FREESTANDING  

HOSPITAL  BASED  

OLD  AGENCIES  

FREESTANDING  .. 
HOSPITAL  BASED 

NEW  AGENCIES  

12.3. 

FREESTANDING  .. 

HOSPITAL  BASED 

ALL  RURAL  


Number  of 
agencies 


6414 
4308 
2106 
5256 
3245 
2011 
1158 
1063 
95 
4137 
3111 
1026 
3272 
2292 
980 
865 

819 

46 

2277 


Percent  of 
agerKles 
exceeding 
visit  limits 


Percent  of 
costs  ex- 
ceeding visit 
limits 


29.8 
23.9 
42.1 
25.7 
15.8 
41.7 
48.6 
48.5 
49.5 
29.1 
23.6 
46.0 
24.4 
15.2 
45.8 
47.2 

47.0 
50.0 
31.1 


4.1 
3.9 
4.5 
2.2 
1.0 
4.5 
19.5 
20.4 
5.3 
4.1 
3.8 
5.0 
2.2 
1.0 
4.9 
19.0 

19.7 
6.1 
3.9 


Percent  of 

agencies 

exceeding 

tjeneficiary 

limits 


Percent  of 
costs  ex- 
ceeding 

beneficiary 
limits 


60.2 
67.5 
45.4 
62.7 
73.4 
45.4 
49.3 
49.6 
46.3 
63.7 
69.3 
46.5 
67.1 
75.9 
46.4 
50.9 

51.0 
47.8 

54.0 


98 
11.2 

6.5 

9.4 
11.0 

64 
12.6 
12.8 

9.2 
10.0 
11.3 

6.6 

9.7 
11.1 

6.6 


12.5 
8.8 

9,1 
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Impact  of  the  IPS  HHA  Limits.  Effective  10/1/98— Continued 


FREESTANDING   

HOSPITAL  BASED  

OLD  AGENCIES  

FREESTANDING  

HOSPITAL  BASED  .. 

NEW  AGENCIES  

FREESTANDING  

HOSPITAL  BASED  .. 
BY:  REGION; 

OLD  AGENCIES 

NEW  ENGLAND 

MIDDLE  ATLANTIC  

SOUTH  ATLANTIC  

EAST  NORTH  CENTRAL 
EAST  SOUTH  CENTRAL 
WEST  NORTH  CENTRAL 
WEST  SOUTH  CENTRAL 

MOUNTAIN  

PACIFIC  

NEW  AGENCIES 

NEW  ENGLAND  

MIDDLE  ATLANTIC  

SOUTH  ATLANTIC   

EAST  NORTH  CENTRAL 
EAST  SOUTH  CENTRAL 
WEST  NORTH  CENTRAL 
WEST  SOUTH  CENTRAL 

MOUNTAIN  

PACIFIC   


Number  of 
agencies 


1197 

1080 

1984 

953 

1031 

293 

244 

49 

5256 

291 

443 

739 

866 

431 

728 

936 

354 

428 

1158 

44 

51 

44 

151 

25 

117 

484 

103 

138 


Percent  of 
agencies 
exceeding 
visit  limits 


24.6 
38.3 
27.9 
17.2 
37.8 
52.9 
53.7 
49.0 

25.7 
5.5 
19.4 
24.1 
21.6 
23.0 
26.6 
30.1 
37.0 
39.3 
48.6 
4.5 
49.0 
56.8 
74.2 
44.0 
65.8 
39.3 
45.6 
52.9 


Percent  of 
costs  ex- 
ceeding visit 
iimite 


4.3 
3.3 
1.9 
0.9 
3.3 
21.1 
22.7 
3.6 

2.2 

0.3 

1.8 

1.7 

1.6 

1.6 

2.4 

3.1 

3.4 

4.9 

19.5 

0.0 

21.9 

25.5 

36.1 

18.7 

17.9 

16.4 

22.0 

19.8 


Percent  of 

agencies 

exceeding 

t)eneficiary 

limits 


62.7 
44.4 
55.4 
67.4 
44.3 
44.7 
44.7 
44.9 

62.7 

83.8 

72.2 

65.4 

68.6 

58.9 

58.2 

56.3 

50.0 

56.8 

49.3 

93.2 

47.1 

43.2 

25.2 

56.0 

29.1 

59.9 

49.5 

43.5 


Percent  of 
costs  ex- 
ceeding 

beneficiary 
limits 


11.0 

6.1 

8.5 

10.5 

6.0 

13.8 

14.1 

10.1 

9.4 

12.8 
9.0 
9.9 

10.3 
92 
9.7 
8.6 
7.4 
7.3 

12.6 

17.0 
5.1 
7.3 
4.4 

14.7 
9.9 

16.5 
8.8 

10.1 


E.l.  Percent  of  Costs  Exceeding  Per  Visit 
Limitations  (Column  Four) 

Results  from  this  column  indicate 
that,  for  an  HHA  that  reaches  the  per- 
visit  limitation  first,  the  average  percent 
of  costs  exceeding  the  per- visit 
limitation  for  an  HHA  in  the  '•all 
agencies"  category  is  4.1  percent  after 
the  behavioral  offset.  This  should  not  be 
surprising  since  the  intent  of  section 
4602  of  the  BBA  is  to  control  the  soaring 
expenditures  of  the  .Medicare  home 
health  benefit  which  have  been  driven 
largely  by  increased  utilization.  All 
discussion  of  the  analysis  of  the  per- 
visit  limitation  is  based  on  the  fact  tJhat 
HHAs  in  these  categories  reached  the 
per-visit  limitation  and  therefore  are  not 
affected  by  the  per-beneficiary 
limitation. 

For  the  old  agencies  category,  (FiHAs 
that  filed  a  12-month  cost  report  that 
ended  during  FFY  1994),  the  average 
percent  of  costs  exceeding  the  per-visit 
limitation  is  2.2  percent.  For  the  new- 
agencies  category,  (such  as  HHAs  that 
did  not  have  a  12-month  cost  reporting 
period  ended  in  FFY  1994  or  that 
entered  the  Medicare  program  after  FFY 
1994),  the  average  percent  of  costs 
e.xceeding  the  per-visit  limitation  is  19,5 
percent.  Old  agencies  will  not  be 


affected  as  much  by  the  per-visit 
limitation  the  new  agencies,  on  average, 
because  the  new  agencies  have,  in 
general,  reported  higher  per-visit  costs. 

For  the  urban  areas  HHA  category,  the 
average  percent  of  costs  exceeding  the 
per-visit  limitation  is  4.1  percent,  while 
the  rural  areas  HHA  category  is  3.9 
percent.  For  the  old  agency  census 
division  categories  the  average  percent 
of  costs  exceeding  the  per-visit 
limitation  ranges  from  a  low  of  0.3 
percent  in  the  New  England  census 
region  to  a  high  of  4.9  percent  in  the 
Pacific  census  region.  The  other  census 
regions  fall  between  1.6  percent  and  3.4 
percent. 

For  the  new  agency  census  region 
categories  the  average  percent  of  costs 
exceeding  the  per-visit  limitation  ranges 
from  a  low  of  0.0  percent  in  the  New 
England  census  region  to  a  high  of  36.1 
percent  in  the  East  North  Central  census 
region.  The  other  census  regions  fall 
between  16.4  percent  and  25.5  percent. 

E.2.  Percent  of  Costs  Exceeding  Per- 
Beneficiary  Limitation  (Column  Six) 

Results  from  this  column  indicate 
that,  for  an  HHA  that  reaches  the  per- 
beneficiary  limitation  first,  the  average 
percent  of  costs  exceeding  the  per- 
beneficiary  hmitation  for  an  HHA  in  the 


"all  agencies"  category  is  9.8  percent 
after  the  behavioral  offset.  All 
discussion  of  the  analysis  of  the  per- 
beneficiary  limitation  is  based  on  the 
fact  that  HHAs  in  these  categories 
reached  the  per-beneficiary  limitation 
and  therefore  are  not  affected  by  the  per- 
visit  limitation. 

For  the  old  agencies  category,  (HHAs 
that  filed  a  12-month  cost  report  that 
ended  during  FFY  1994).  the  average 
percent  of  costs  exceeding  the  per- 
beneficiary  limitation  is  9.4  percent.  For 
the  new  agencies  category,  (including 
HHAs  that  did  not  have  a  12-month  cost 
reporting  period  ended  in  Federal  FY 
1994  or  that  entered  the  Medicare 
program  after  Federal  FY  1994),  the 
average  percent  of  costs  exceeding  the 
per-visit  limitation  is  12.6  percent.  Old 
agencies  will  not  be  affected  as  much  by 
the  per-beneficiary  limitations  as  the 
new  agencies,  on  average,  because  the 
new  agenices  have,  in  general,  reported 
higher  costs  related  to  higher  levels  of 
utilization.  Moreover,  the  statutory 
provision  for  old  providers  which  bases 
75  percent  of  the  limitation  on  their 
own  cost  experience  would  implicitly 
result  in  less  of  an  impact  than 
experienced  by  the  new  providers 
whose  limitations  are  based  on  a 
national  median.  Also,  we  believe  the 


average  per 
per-visit  lir 
while  the  r 
9.1  percent 
division  ca 
of  costs  exc 
limitation  i 
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differing  impacts  of  these  limits  is  an 
inherent  result  of  beginning  to  draw 
unexplained  variation  among  providers 
closer  to  national  norms  which  existed 
prior  to  the  rapid  increase  in  home 
health  expenditures  of  the  post  '93-'94 
period. 

For  the  urban  areas  HHA  category,  the 
average  percent  of  costs  exceeding  the 
per-visit  limitation  is  10.0  percent, 
while  the  rural  areas  HHA  category  is 
9.1  percent.  For  the  old  agency  census 
division  categories  the  average  percent 
of  costs  exceeding  the  per-beneficiary 
limitation  ranges  from  a  low  of  7.3 
percent  in  the  Pacific  census  region  to 
a  high  of  12.8  percent  in  the  New 
England  census  region.  The  other 
census  regions  fall  between  7.4  percent 
and  10.3  percent.  The  differences 
between  census  regions  reflect  the 
pattern  of  highly  disparate  costs  that 
have  been  reported  historically  between 
geographic  areas  which  cannot  be 
explained  by  differences  in  patient 
characteristics  but  appear  more  related 
to  patterns  of  HHA  practices. 

For  the  new  agency  census  region 
categories  the  average  percent  of  costs 
exceeding  the  per-beneficiary  limitation 
ranges  from  a  low  of  4.4  percent  in  the 
East  North  Central  census  region  to  a 
high  of  17.0  percent  in  the  New  England 
census  region.  The  other  census  regions 
fall  between  5.1  percent  and  16.5 
percent.  In  general,  newer  agencies  in 
census  regions  that  have  exceptionally 
high  cost  histories  are  more  impacted 
due  to  their  being  limited  to  the  national 
median. 

Although  there  is  considerable 
variation  in  these  limitations,  we 
believe  this  is  a  reflection  of  the  wide 
variation  in  payments  that  have  been 
recognized  under  the  present  cost 
reimbursement  system.  Moreover,  we 
believe  the  differing  impacts  of  these 
limitations  is  an  inherent  result  of 
beginning  to  draw  unexplained 
variation  among  providers  closer  to 
which  existed  prior  to  the  rapid  increase 
in  home  health  expenditures  of  the  post 
*93-'94  period. 

Because  this  rule  limits  payments  to 
HHAs  to  the  lesser  of  actual  cost,  the 
per-visit  limitations,  or  the  per- 
beneficiary  limitation,  we  have 
estimated  the  combined  impact  of  these 
limitations. 

We  estimate  that  in  FFY  1999  and 
2000,  30  percent  of  the  HHAs  v«ll  be 
limited  by  the  per-visit  limitation  while 
60  percent  will  be  limited  to  the  per- 
beneficiary  limitation.  It  is  important  to 
note  again  that  an  HHA  is  affected  either 
by  the  per-visit  limitation  or  the  per- 
beneficiary.  They  will  not  be  affected  by 
both. 


Medicare  payments  to  managed  care 
plans  are  based  on  fee-for-service 
Medicare  benefits.  Although  we  do  not 
know  what  home  health  services  are 
supplied  for  these  payments,  we  know 
how  much  we  pay  the  plans  as  a  result 
of  fee-for-service  home  health  payments. 
Thus,  managed  care  payments  are 
figured  in  as  part  of  our  cost/savings 
estimates.  Managed  care  plans  are  not 
expected  to  reduce  home  health  ser\'ices 
as  a  result  of  this  notice.  For  Federal  FY 
1999,  we  estimate  that  20  percent  of  the 
Medicare  cost  will  be  for  pajonents  to 
managed  care  plans,  our  estimate  for 
Federal  FY  2000  is  26  percent. 

We  believe  that  the  effect  of  this 
notice  on  State  Medicaid  programs 
overall  will  be  small.  However,  because 
of  the  flexibility  and  variation  in  State 
Medicaid  policies  and  service  delivery 
systems  as  well  as  differences  in 
provider  behavior  in  reaction  to  these 
limits,  it  is  impossible  to  predict  which 
States  will  be  affected  or  the  magnitude 
of  the  impact. 

Under  the  Paperwork  Reduction  Act 
of  1995,  agencies  are  required  to  provide 
a  60-day  notice  in  the  Federal  Register 
and  solicit  public  comments  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  for  review  and  approval. 
This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995. 

XI.  Other  Required  Information 

A.  Waiver  of  Proposed  Notice 

In  adopting  notices  such  as  this,  we 
ordinarily  publish  a  proposed  notice  in 
the  Federal  Register  to  provide  a  period 
for  public  comment  before  the 
provisions  of  the  notice  take  effect. 
However,  we  may  waive  this  procedure 
if  for  good  cause  we  find  that  prior 
notice  and  comment  are  impracticable, 
unnecessary  or  contrary  to  public 
interest.  5  U.S.C  553(b)(B). 

Section  1861(v)(l)(L)  of  the  Act 
requires  that  the  Secretary  establish 
revised  HHA  cost  limits  for  cost 
reporting  periods  begirming  on  or  after 
July  1,  1991  and  annually  thereafter 
(except  for  cost  reporting  periods 
beginning  on  or  after  July  1,  1994  and 
before  July  1,  1996).  In  accordance  with 
the  statute,  we  have  used  the  same 
methodology  to  develop  the  schedules 
of  limits  that  were  used  in  setting  the 
limits  effective  for  cost  reporting 
periods  beginning  on  or  after  October  1 , 
1997.  These  cost  limits  have  been 
updated  by  the  appropriate  market 


basket  adjustment  factor  to  refiect  the 
cost  increases  occurring  between  the 
cost  reporting  periods  for  the  data 
contained  in  the  database  and 
September  30,  1999.  excluding  any 
changes  in  the  home  health  market 
basket  with  respect  to  cost  reporting 
periods  which  began  on  or  after  July  1, 
1994  and  before  July  1,  1996.  In 
addition,  as  required  under  section 
1861(v)(l)(L)  of  the  Act.  we  have  used 
the  most  recently  published  hospital 
wage  index. 

Therefore,  for  good  cause  we  find  that 
it  was  unnecessary  to  undertake  notice 
and  comment  procedures.  Generally,  the 
methodology  used  to  develop  these 
schedules  of  limits  is  dictated  by  statute 
and  does  not  require  the  exercise  of 
discretion.  These  methodologies  have 
also  been  previously  published  for 
public  comment.  It  was  also  necessary 
to  inform  HHAs  of  their  new  cost 
limitations  in  a  timely  manner  such  that 
HHAs  could  benefit  from  the  most 
recently  published  wage  index  and 
updated  market  basket  adjustment 
factor. 

We  also  find  that  it  was  impracticable 
to  provide  notice  and  comment 
procedures  before  publishing  this 
notice.  The  per-beneficiary  limitations 
were  pubhshed  on  March  31,  1998  with 
a  60-day  comment  period.  To  fully 
respond  to  the  comments  and  establish 
the  limitation  by  August  1.  1998,  it  was 
impracticable  to  publish  a  proposed 
notice.  Accordingly,  for  good  cause,  we 
waive  prior  notice  and  comment 
procedures.  However,  we  are  providing 
a  60-day  comment  period  for  public 
comment,  as  indicated  at  the  beginning 
of  this  notice. 

B.  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  notice  with  comment  period,  we 
are  not  able  to  acknowledge  or  respond 
to  them  individually.  However,  we  will 
consider  all  comments  concerning  the 
provisions  of  this  notice  that  we  receive 
by  the  date  and  time  specified  in  the 
DATES  section  of  this  notice,  and  we  will 
respond  to  those  comments  in  a 
subsequent  document. 

Authority:  Section  1861(v)(l)(L)  of  the 
Social  Security  Act  (42  U.S.C. 
1395x(v)(l)(L));  section  4207(d)  of  Pub.  L. 
101-508  (42  U.S.C.  1395X  (note)). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773  Medicare— Hospital 
Insurance) 
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Dated:  July  28,  1998. 
Nancy-Ann  Min  DeParle, 

Administrator.  Health  Care  Financina 
Administration- 
Dated.  July  30.  1998. 
Donna  E.  Shalala, 
Secretary. 

(FR  Doc.  9«-20878  Filed  7-31^98,  3.03  pm| 
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NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Part  542 
RIN3141-AA11 

Minimum  Internal  Control  Standards 

AGENCY:  National  Indian  Gaming 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  Tribal  casino  operations  are 
subject  to  risk  of  loss  because  of 
customer  or  employee  access  and 
potential  access  to  cash  and  cash 
equivalents  within  a  casino. 
Furthermore,  for  table  game  operations, 
individual  transactions  are  not  recorded 
as  they  occur  and  cash  receipts  are  not 
precisely  known  until  they  are  removed 
from  the  drop  boxes  and  counted.  In 
response  to  the  inherent  risks  and  the 
need  for  effective  controls  in  tribal 
gaming  operations,  the  Commission 
developed  this  nde  to  establish 
Minimum  Internal  Control  Standards 
(MICS). 

DATES:  Submit  comments  on  or  before 
September  10.  1998. 

A  public  hearing  will  be  held  at  9 
a.m.,  August  26,  1998. 

Submit  requests  to  present  oral 
testimony  on  or  before  August  19,  1998. 
ADDRESSES:  Mail  comments  and 
requests  to  testify  to  Comments  on 
Proposed  Rule  on  MICS.  National 
Indian  Gaming  Commission.  1441  L  St 
NW.  Suite  9100.  Washington,  DC. 
20005,  Attn.:  Mai  Dinh.  Comments  and 
requests  may  also  be  sent  by  facsimile 
to  202-632-7066.  The  hearing  will  be 
held  at  Mystic  Lake,  2400  Mystic  Lake 
Boulevard,  Prior  Lake,  MN  55372. 
FOR  FURTHER  INFORMATION  CONTACT:  Mai 
Dinh, 202-632-7003. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Conunission  believes  that  the 
development  and  maintenance  of  strong 
internal  controls  are  critical  to  the 
success  of  tribal  casino  operations. 
Other  jurisdictions  in  the  United  States 
that  engage  in  commercial  gaming  have 
established  MICS  for  the  gaming 
operations  within  their  jurisdiction.  The 
Commission  recognizes  that  many  tribes 
have  established  strong  MICS  for  their 
gaming  operation,  in  large  part  due  to 
the  efforts  of  the  National  Indian 
Gaming  Association  and  the  National 
Congress  of  American  Indians.  Some 
tribes,  however,  have  not  established 
MICS  or  adequate  MICS.  Thus,  the 
Commission  concluded  that,  to  assure 
the  integrity  of  Indian  gaming,  all  tribes 
must  establish  internal  controls. 


Therefore,  as  the  federal  regulatory 
agency  responsible  for  oversight  of 
Indian  gaming,  the  Commission  decided 
to  develop  and  promulgate  regulations 
on  MICS. 

In  an  effort  to  include  the  public, 
especially  those  directly  involved  in  the 
industry,  the  Commission  took  steps  to 
obtain  input  from  several  sources.  On 
March  5.  1998,  the  Commission 
published  an  Advanced  Notice  of 
Proposed  Rulemaking  in  the  Federal 
Register  sohciting  comments  from  the 
public  concerning  the  MICS.  The 
Commission  held  a  hearing  on  this 
subject  in  Portland.  Oregon,  on  April  1. 
1998.  The  Commission  also  established 
an  Advisory  Committee  comprised 
wholly  of  elected  tribal  government 
officials  or  their  designated  tribal 
employees.  The  Commission  received 
several  useful  comments  from  these 
sources  which  have  been  incorporated 
into  this  part. 

Statutory  Authority 

25  U.S.C.  2702(2).  25  U.S.C. 
§2706(b)(10). 

Public  Comments  and  Comments  From 
the  Advisory  Committee 

The  Commission  received  several 
written  and  oral  comments  from  the 
public,  the  hearing  participants  and  the 
Advisory  Committee.  Several 
commenters  and  members  of  the 
Advisory  Committee  questioned  the 
Commission's  authority  to  promulgate 
this  rule,  especially  as  it  pertains  to 
class  III  gaming.  The  Advisory 
Committee,  however,  recognizes  the 
need  for  stringent  MICS. 

The  Commission  believes  that  it  has 
the  authority  to  establish  MICS  for  both 
class  II  and  class  III  gaming.  The  Indian 
Gaming  Regulatory  Act  granted  broad 
authority  to  the  Commission  to 
"promulgate  regulations  and  guidelines 
as  it  deems  appropriate  to  implement 
the  provisions  of  this  Act."  25  U.S.C. 
2706(b)(10)  (emphasis  added).  The 
Commission  has  determined  that  it  is 
appropriate  and  necessary  to 
promulgate  regulations  on  MICS  to 
implement  one  of  the  stated  purposes 
for  IGRA  which  is  "to  ensure  that  the 
Indian  tribe  is  the  primary  beneficiary  of 
the  gaming  operation,  and  to  assure  that 
gaming  is  conducted  fairly  and  honestly 
by  both  the  operator  and  players."  See 
id.  at  2702(2).  This  authority  is  not 
limited  to  class  II  but  also  extends  to 
class  III. 

One  commenter  questioned  the  use  of 
the  Commission's  MICS  in  evaluating  a 
tribe's  petition  for  self-regulation  for  its 
class  III  gaming  operation.  The 
commenter  beUeves  that  the 
Commission  should  compare  a  tribe's 


MICS  to  that  of  the  Mississippi  Band  of 
Choctaw  Indian.  It  is  premature  to 
respond  to  that  comment  because  the 
Commission  has  not  published  a 
proposed  rule  concerning  self-regulation 
for  class  III  gaming  operations  at  this 
time. 

One  commenter  suggested  that  the 
Commission  engage  in  negotiated 
rulemaking  in  developing  and 
promulgaUng  this  rule.  The  Commission 
determined  that  it  did  not  have  the 
resources  necessary  to  undertake  a 
negotiated  rulemaking  process  and  that 
such  a  process  would  not  allow  the 
promulgation  of  such  regulations  in  a 
timely  manner.  The  Commission, 
however,  recognizes  the  need  for  public 
participation,  especially  tribal 
participation,  in  the  development  of  this 
proposed  rule.  For  that  reason,  the 
Commission  solicited  comments 
through  the  Advance  Notice  of  Proposed 
Rulemaking  and  the  hearing  in  Portland, 
Oregon,  prior  to  drafting  this  proposed 
rule.  The  Commission  also  assembled 
an  Advisory  Committee  comprised  of 
tribal  regulators  and  gaming  employees 
to  assist  in  reviewing  and  editing  the 
draft  proposed  rule.  The  Commission 
also  informally  discussed  the  MICS  with 
people  in  the  Indian  gaming  industry 
who  are  knowledgeable  about  this 
subject.  Public  participation  will 
continue  through  the  comment  period 
and  a  second  hearing  that  the 
Commission  will  be  holding  in 
Minneapolis  in  August  1998. 

Several  commenters  and  members  of 
the  Advisory  Committee  expressed 
concern  that  the  Commission's  MICS 
may  conflict  with  MICS  established  in 
a  Tribal-State  compact.  Although  the 
Commission  does  not  anticipate  that 
there  will  be  any  direct  conflicts 
between  the  Commission's  MICS  and  a 
Tribal-State  compact  MICS.  the 
Commission  recognizes  that  there  may 
be  a  possibility  of  that  occurrence.  Thus, 
in  section  542.4.  the  regulations  state 
that  in  the  event  of  a  direct  conflict,  the 
Tribal-State  compact  MICS  would 
prevail.  This  section  does  not  mean  that 
if  a  standard  in  this  part  is  more 
stringent  than  the  Tribal-State  compact, 
then  the  Tribal-State  compact  standard 
would  apply.  Rather,  if  one  standard  is 
more  stringent  than  another,  the  more 
stringent  standard  would  apply.  An 
example  of  a  direct  conflict  is  if  a 
Commission  standard  mandates  the 
internal  audit  department  to  perform  a 
certain  function  and  a  Tribal-State 
compact  standard  mandates  that  the 
external  auditor  perform  that  same 
function,  then  the  tribal  MICS  should 
mandate  that  the  external  auditor  will 
perform  that  function.  An  example  of 
one  standard  being  more  stringent  than 


Federal  Register/ Vol.  63,  No.  154 /Tuesday,  August  11,  1998 /Proposed  Rules 


42941 


another  is  if  a  Tribal-State  compact 
standard  requires  two  people  to  perform 
a  function  and  a  Commission  standard 
requires  three  people  to  perform  that 
same  function,  the  tribal  MICS  should 
require  that  three  people  perform  that 
function. 

Members  of  the  Advisory  Committee 
also  expressed  concern  that  the 
promulgation  of  MICS  may  lead  to  an 
extension  of  state  jurisdiction  of  Indian 
gaming  into  areas  where  they  currently 
do  not  have  jurisdiction.  The 
Commission  does  not  intend  that  these 
regulations  grant  or  extend  to  states  any 
jurisdiction  or  power  in  class  II  and 
class  III  gaming  in  any  manner.  Section 
542.4  makes  clear  this  intention. 

Several  commenters  and  members  of 
the  Advisory  Committee  suggested  that 
the  Commission  develop  separate  MICS 
for  class  II  and  class  III  gaming.  After 
careful  consideration,  the  Commission 
decided  that  separate  MICS  were 
unnecessary  and  may  lead  to  confusion. 
The  proposed  rule  is  organized  by 
category  of  games  such  as  bingo,  keno, 
and  table  games,  and  by  operating 
departments  such  as  cage  and  credit, 
and  auditing.  The  proposed  rule, 
however,  is  not  designed  to  classify  the 
games  into  class  II  or  class  III.  Rather, 
the  MICS  address  the  control  issues 
related  to  the  games.  Thus,  section  542.6 
pertaining  to  pull  tabs  may  be 
applicable  to  class  II  or  class  III  gaming 
operations  because  pull  tabs  may  be 
class  II  or  class  III  depending  on  the 
nature  and  circumstances  of  the  game 
being  played.  The  Commission  believes 
that  the  most  effective  method  of 
tailoring  the  MICS  for  class  II  and/or 
class  III  operations  is  through  the  tribal 
MICS  as  provided  for  in  section  542.3  of 
this  part.  Each  tribe  will  adopt  MICS 
which  address  the  games  that  their 
operations  offer. 

In  its  Advance  Notice  of  Proposed 
Rulemaking,  the  Commission  asked  for 
comments  on  tiering  strategy.  Several 
commenters  suggested  ways  for  tiering 
including  gross  revenues,  net  revenues, 
types  of  games  offered,  class  of  games 
offered,  number  of  employees,  square 
footage  and  location  of  the  gaming 
operation.  One  commenter  suggested 
that  there  be  no  tiering  and  that  the 
MICS  would  apply  to  all  gaming 
operations.  The  Commission  decided 
that,  given  the  range  of  Indian  gaming 
operations,  tiering  was  essential  for  the 
MICS  to  have  the  widest  practical 
application.  The  Commission  chose  to 
tier  by  gross  revenues  because  this 
approach  appears  to  provide  for  the 
most  universal  application  to  the  largest 
number  of  operators  and  because 
operational  complex'ty  tends  to  increase 
with  increased  levels  of  revenue.  Also, 


in  other  MICS  that  have  a  tiering 
approach  such  as  Nevada's  and  the 
National  Indian  Gaming  Association's, 
gross  revenue  is  the  basis  for  the  tiering. 

The  Commission  established  three 
tiers.  Tier  A  gaming  operations  are 
gaming  operations  with  annual  gross 
gaming  revenues  of  no  more  than  $3 
million.  Tier  B  gaming  operations  are 
gaming  operations  with  annual  gross 
gaming  revenues  of  more  than  $3 
million  but  not  more  than  $10  million. 
Tier  C  gaming  operations  are  gaming 
operations  with  annual  gross  gaming 
revenues  of  more  than  $10  million. 

The  Advance  Notice  of  Proposed 
Rulemaking  asked  the  public  to 
comment  on  the  deadline  by  which  the 
tribes  and  the  gaming  operations  must 
comply  with  this  part.  "The  suggestions 
from  the  commenters  ranged  from  thirty 
days  to  two  years.  One  commenter 
suggested  that  the  deadline  should  be 
determined  on  a  case  by  case  analysis. 
The  Commission  decided  that  the  tribes 
should  establish  the  tribal  MICS  within 
six  months  of  the  effective  date  of  this 
rule.  The  tribes  will  determine  how  long 
the  gaming  operation  will  have  to  come 
into  compliance  with  the  tribal  MICS. 
That  time,  however,  cannot  exceed  six 
months.  A  gaming  operation  must 
develop  and  implement  an  internal 
control  system  with  the  specified  time. 
The  internal  control  system  must 
comply  with  the  tribal  MICS.  In 
addition,  the  internal  control  system 
should  provide  management  with 
reasonable,  but  not  absolute,  assurance 
that  the  assets  are  safeguarded  against 
loss  from  unauthorized  use  or 
disposition  and  that  transactions  are 
executed  in  accordance  with 
management's  authorization  and 
recorded  properly  to  permit  the 
preparation  of  financial  statements  in 
accordance  with  generally  accepted 
accounting  principles. 

Drafting  Information 

In  drafting  this  proposed  rule,  the 
Commission  examined  the  overall  areas 
of  casino  control  which  include 
safeguarding  assets,  developing  reliable 
financial  records,  providing  for  tribe 
specific  or  general  authorization  of 
transactions  and  authorization  for 
access  to  assets.  Additional  key 
components  of  casino  control  include 
comparison  of  recorded  accountability 
to  actual  assets  at  frequent  intervals, 
proper  segregation  of  duties,  timely 
correction  of  errors  by  competent 
employees  and  adequate  computer 
controls  where  automated  systems  are 
used. 

The  controls  take  several  forms,  such 
as  procedures  which  require  that 
documents  be  originated,  checked  emd 


processed  with  proper  approvals  They 
also  include  physical  safeguards,  such 
as  locked  drop  buckets  and  table  drop 
boxes,  secured  count  rooms  and  funds 
transport  systems,  equipment  control, 
key  controls,  analysis  of  key  statistical 
measures  and  trends,  and  the  usage  of 
meter  readings.  Surveillance  systems 
and  the  organizational  approach  of 
people  watching  people  are  also  key 
aspects  of  a  well-developed  control 
system  among  other  factors. 

In  developing  MICS.  control 
standards  in  several  existing  gaming 
jurisdictions  were  evaluated.  In  actual 
practice,  control  systems  and 
procedures  vary  from  casino  to  casino 
and  are  typically  developed  based  on 
the  unique  operating  environment  of  a 
particular  tribal  gaming  casino.  For  this 
reason,  the  Commission  emphasizes  that 
the  MICS  establish  internal  standards 
for  the  control  of  a  tribal  casino 
operation  that  are  minimally  required 
and  at  the  same  time  provide  operating 
latitude  which  allows  for  individual 
casinos'  operating  methods  and  control 
styles.  For  most  tribal  casino  operations, 
actual  operating  practices  and  control 
standards  will  and  should  exceed  the 
level  of  control  established  by  this 
proposed  rule. 

The  Commission  realizes  the 
possibility  that  some  of  the  standards  in 
the  proposed  rule  may  be  too 
burdensome  for  some  of  the  smallest 
gaming  operations.  To  address  this 
problem,  the  proposed  rule  includes  a 
provision  permitting  the  Tier  A  gaming 
operations  to  request  a  variance  from  a 
standard.  The  Commission,  however, 
expects  the  gaming  operation  to  first 
attempt  to  comply  with  all  of  the 
standards  before  seeking  a  variance.  The 
Commission  anticipates  that  it  will 
grant  a  variance  only  after  careful 
consideration  and  in  isolated  instances. 
The  MICS  are  not  designed  to  address 
each  and  every  game  operated  by  tribal 
casinos.  To  provide  MICS  for  all  games 
would  be  nearly  impossible.  As  a  result. 
MICS  have  been  developed  for  broad 
gaming  categories  such  as  table  games 
and  gaming  machines.  MICS  have  also 
been  developed  for  widely  operated 
games  such  as  bingo,  keno  and  gaming 
machines,  as  well  as  for  key  operating 
departments  such  as  the  cage  and  credit 
For  other  games  it  is  left  to  the  tribes  to 
develop  their  own  specific  controls. 

The  MICS  are  designed  to  permit  and 
provide  for  controls  in  both  manual  and 
computerized  systems.  For  tribe- 
authorized  computer  applications, 
alternative  documentation  and/or 
procedures  which  provide  at  least  the 
level  of  control  described  by  these 
standards  will  be  acceptable. 
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Although  most  MICS  contain 
currency  transaction  reporting 
standards,  the  Commission  did  not 
include  any  standards  in  this  area 
because  Indian  gaming  operations  are 
already  subject  to  the  Bank  Secrecy  Act 
and  the  implementing  regulations  found 
in  31  CFR  Part  103.  This  proposed  rule 
references  those  regulations  in  section 
542.3.  The  tribes  must  establish 
currency  transaction  reporting  standards 
within  their  tribal  MICS  that  are 
consistent  with  those  regulations. 

This  proposed  rule  does  not  address 
the  issue  of  classification  of  games  and 
should  not  be  interpreted  to  do  so.  As 
previously  noted  certain  categories  of 
games,  pull-tabs  for  example,  may  be 
class  II  or  class  III  depending  on  the 
circumstances.  The  pull  tab  standards 
will  apply  regardless  of  whether  the 
game  is  class  II  or  class  III.  If  a  particular 
game  exhibits  the  characteristics  that 
would  be  subject  to  a  particular  set  of 
standards,  then  those  standards  apply 
regardless  of  which  class  the  game  is' 

Public  Participation 

The  Commission  encourages  and 
welcomes  public  comments  on  this 
proposed  rule.  The  Commission  will 
hold  another  hearing  to  discuss  this 
proposed  rule  in  Minneapolis  on  August 
26,  1998. 

Regulatory  Flexibility  Act 

This  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibihty  Act,  5 
U.S.C.  601  et  seq.  Because  many  tribes 
already  have  MICS  that  are  nearly  as 
stringent,  as  stringent  as  or  more 
stringent  than  those  required  by  this 
proposed  rule,  it  will  not  impose 
substantive  requirements  that  could  be 
deemed  as  impacts  within  the  scope  of 
the  Act. 

Paperwork  Reduction  Act 

The  Commission  is  in  the  process  of 
obtaining  clearance  from  the  Office  of 
Management  and  Budget  (OMB)  for  the 
information  collection  requirements 
contained  in  this  proposed  rule,  as 
required  by  44  U.S.C.  3501  et  seq.  The 
information  required  to  be  obtained  and 
maintained  is  identified  in  sections 
542.5  to  542.17,  and  relates  to  the 
documentation  of  activities  in 
connection  with  the  operation  of  gaming 
operations.  The  information  will  be 
used  to  determine  whether  a  gaming 
operation  is  in  compliance  with 
minimum  internal  control  standards. 
Response  is  required  to  be  in 
compliance  with  this  proposed  rule. 

The  Commission  recognizes  that 
many  gaming  operations  have  MICS  that 


are  in  compliance  with  this  proposed 
rule  or  will  require  minimal  effort  to 
come  into  compliance.  In  computing  the 
reporting  burden  and  cost  for  this 
collection  of  information,  the 
Commission  factored  this  fact  into  its 
estimates.  Public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  140  hours  per 
gaming  operation,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  The  Commission 
estimates  that  approximately  315 
gaming  operations  will  be  affected  by 
this  proposed  rule,  for  an  annual  burden 
of  44,100  hours.  The  Commission 
further  estimates  that  the  total  annual 
cost  to  the  regulated  community  will  be 
$4—4.5  million. 

Send  comments  regarding  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to 
both,  Mai  Dinh,  National  Indian  Gaming 
Commission.  1441  L  Street  N.W.,  Suite 
9100.  Washington,  DC  20005;  and  to  the 
Office  of  Information  and  Regulatory 
Affair.  Office  of  Management  and 
Budget,  Washington,  DC  20503.  The 
Office  of  Management  and  Budget 
(OMB)  has  up  to  60  days  to  approve  or 
disapprove  the  information  collection, 
but  may  respond  after  30  days;  therefore 
public  comments  should  be  submitted 
to  OMB  within  30  days  in  order  to 
assure  their  maximum  consideration. 

The  Commission  solicits  public 
comment  as  to: 

a.  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  and  whether  the 
information  will  have  practical  utility; 

b.  the  accuracy  of  the  Commission's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

c.  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

d.  how  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

An  agency  may  not  conduct,  and 

a  person  is  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 


National  Environmental  Policy  Act 

The  Commission  has  determined  that 
this  proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 


statement  is  required  pursuant  to  the 

National  Environment  Policy  Act  of 

1969. 

Larry  Rosenthal, 

Chief  of  Staff,  National  Indian  Gaming 
Commission. 

List  of  Subjects  in  25  CFR  Part  542 

Gambling,  Indian-lands.  Indian-tribal 
government.  Reporting  and 
recordkeeping  requirements. 

For  reasons  stated  in  the  preamble, 
the  National  Indian  Gaming 
Commission  proposes  to  amend  25  CFR 
by  adding  a  new  part  542  as  follows: 

PART  542— MINIMUM  INTERNAL 
CONTROL  STANDARDS 

Sec. 

542.1  What  does  this  part  cover? 

542.2  What  are  the  definitions  for  this  part? 

542.3  How  do  I  comply  with  this  part? 

542.4  How  do  these  regulations  affect 
minimum  internal  control  standards 
established  in  a  Tribal-State  compact? 

542.5  What  are  the  minimum  internal 
control  standards  for  bingo? 

542.6  What  are  the  minimum  internal 
control  standards  for  pull  tabs? 

542.7  What  are  the  minimum  internal 
control  standards  for  card  games? 

542.8  What  are  the  minimum  internal 
control  standards  for  manual  keno? 

542.9  What  are  the  minimum  internal 
control  standards  for  computerized 
keno? 

542.10  What  are  the  minimum  internal 
control  standards  for  pari-mutuel 
wagering? 

542.11  What  are  the  minimum  internal 
control  standards  for  table  games? 

542.12  What  are  the  minimum  internal 
control  standards  for  gaming  machines? 

542.13  What  are  the  minimum  internal 
control  standards  for  cage  and  credit? 

542.14  What  are  the  minimum  internal 
control  standards  for  internal  audit? 

542.15  What  are  the  minimum  internal 
control  standards  for  surveillance? 

542.16  What  are  the  minimum  internal 
control  standards  for  electronic  data 
processing? 

542.17  What  are  the  minimum  internal 
control  standards  for  complimentary 
services  or  items? 

542.18  Who  may  apply  for  a  variance  and 
how  do  I  apply  for  one? 

542.19  Does  this  part  apply  to  charitable 
bingo  operations? 

Authority:  25  U.S.C.  2702(2),  2706(b)(10). 

§  542.1    What  does  this  part  cover? 

This  part  establishes  the  minimum 
internal  control  standards  for  gaming 
operations  on  Indian  land. 

§  542.2    What  are  the  definitions  for  this 
part? 

(a)  The  definitions  in  this  section 
shall  apply  to  all  sections  of  this  part 
unless  otherwise  noted. 

(b)  Definitions. 


Accountability  means  all  items  of 
currency,  chips,  coins,  tokens, 
receivables,  and  customer  deposits 
constituting  the  total  amount  for  which 
the  bankroll  custodian  is  responsible  at 
a  given  time. 

Accumulated  credit  payout  means 
credit  earned  in  a  gaming  machine  that 
is  paid  to  a  customer  manually  in  lieu 
of  a  machine  payout. 

Actual  hold  percentage  means  the 
percentage  calculated  by  dividing  the 
v»^in  by  the  drop  or  coin-in.  Can  be 
calculated  for  individual  tables,  games, 
shifts,  day  and  on  a  cumulative  basis. 

AICPA  means  the  American  Institute 
of  Certified  Public  Accountants. 

Bank  or  bankroll  means  the  inventory 
of  currency,  coins,  and  chips  in  the 
cage,  pit  area,  and  gaining  machine 
booths  and  on  the  playing  tables.  Used 
to  make  change,  pay  winning  bets,  and 
pay  gaming  machine  jackpots. 

Betting  station  means  the  area 
designated  in  a  race  book  that  accepts 
and  pays  wagers  to  bettors. 

Betting  ticket  means  a  printed,  serially 
numbered  form  used  to  record  the  event 
upon  which  a  wager  is  made,  the 
amount  and  date  of  the  wager,  and 
sometimes  the  line  or  spread  (odds). 
Used  to  record  bets  on  sporting  events. 

Bill  validator  means  a  device  that 
accepts  and  reads  currency  by 
denomination  in  order  to  accurately 
register  customer  credits  at  a  gaming 
machine.  Also  referred  to  as  a  currency 
acceptor. 

Bingo  master  card  record  means  a 
record  of  all  bingo  cards  purchased  and 
used  in  bingo  games. 

Boxman  means  the  first-level 
supervisor  who  is  responsible  for 
directly  participating  in  and  supervising 
the  operation  and  conduct  of  the  craps 
game. 

Breakage  means  the  difference 
between  actual  bet  amounts  paid  out  by 
a  race  track  to  bettors  and  amounts  won 
due  to  bet  payments  being  rounded  up 
or  down.  For  example  a  winning  bet 
that  should  pay  $4.25  may  be  actually 
paid  at  $4.20  due  to  rounding. 

Cage  means  a  secure  work  area  within 
the  gaming  operation  for  cashiers  and  a 
storage  area  for  the  gaming  operation 
bankroll. 

Cage  dccountability  form  means  an 
itemized  list  of  the  components  that 
make  up  the  cage  accountability. 

Cage  credit  means  advances  in  the 
form  of  cash  or  gaming  chips  made  to 
customers  at  the  cage.  Documented  by 
the  players  signing  an  lOU  or  a  marker 
similar  to  a  counter  check. 

Cage  marker  forms  means  a 
document,  usually  signed  by  the 
customer  evidencing  an  extension  of 


credit  at  the  cage  to  the  customer  by  the 
gaming  operation. 

Calibration  module  means  the  section 
of  a  weigh  scale  used  to  set  the  scale  to 
a  specific  amount  or  number  of  coins  to 
be  counted. 

Call  bets  means  a  wager  made  without 
money  or  chips,  reserved  for  a  known 
patron  and  includes  marked  bets  (which 
are  supplemental  bets  made  during  a 
hand  of  play).  For  the  purpose  of 
settling  a  call  bet,  a  hand  of  play  in 
craps  is  defined  as  a  natural  winner  [e.g. 
seven  or  eleven  on  the  come-out  roll),  a 
natural  loser  (e.g.  a  two,  three  or  twelve 
on  the  come-out  roll),  a  seven-out,  or  the 
player  making  his  point,  whichever 
comes  first. 

Card  games  means  a  game  in  which 
the  gaming  operation  is  not  party  to 
wagers  and  from  which  the  gaming 
operation  receives  compensation  in  the 
form  of  a  rake-off,  a  time  buy-in,  or 
other  fee  or  payment  from  a  player  for 
the  privilege  of  playing. 

Card  room  bank  means  the  operating 
fund  assigned  to  the  card  room  or  main 
card  room  bank. 

Cash-out  ticket  means  an  instrument 
of  value  generated  by  a  gaming  machine 
representing  credits  owed  to  a  customer 
at  a  specific  gaming  machine.  This 
instrument  may  be  wagered  at  other 
machines  by  depositing  in  the  machine 
document  acceptor. 

Change  ticket  means  an  instrument  of 
value  automatically  generated  when  a 
cash-out  ticket  includes  change  that 
cannot  be  wagered  on  a  $1.00  and 
higher  denomination  machine.  This 
instrument  may  be  wagered  at  a  lower 
denomination  machine  by  depositing  in 
the  machine  document  acceptor. 

Chip  tray  means  container  located  on 
gaming  tables  where  chips  are  stored 
that  are  used  in  the  game. 

Chips  mean  money  substitutes,  in 
various  denominations,  issued  by  a 
gaming  establishment  and  used  for 
wagering. 

Coin  in  meter  means  the  meter  that 
displays  the  total  amount  wagered  in  a 
gaming  machine  which  includes  coins- 
in  and  credits  played. 

Coin  room  inventory  means  coins  and 
tokens  stored  in  the  coin  room  that  are 
generally  used  for  gaming  machine 
department  operation. 

Coin  room  vault  means  an  area  where 
coins  and  tokens  used  in  the  gaming 
machine  department  operation  are 
stored. 

Complementaries  or  comps  means 
promotional  allowances  to  customers. 

Count  means  the  total  funds  counted 
for  a  particular  game,  coin-operated 
gaming  device,  shift,  or  other  period. 

Count  room  means  a  room  where  the 
coin  and  cash  drop  from  gaming 


machines,  table  games  or  other  games 
are  transported  to  and  counted. 

Counter  check  means  a  form  provided 
by  the  gaming  operation  for  the 
customer  to  use  in  lieu  of  a  personal 
check. 

Credit  means  the  right  granted  by  a 
gaming  operation  to  a  patron  to  defer 
payment  of  debt  or  to  incur  debt  and 
defer  its  payment 

Credit  limit  means  the  maximum 
dollar  amount  of  credit  assigned  to  a 
customer  by  the  gaming  operation. 

Credit  slip  means  a  form  used  to 
record  either. 

(1)  The  return  of  chips  from  a  gaming 
table  to  the  cage  or 

(2)  The  transfer  of  lOUs,  markers,  or 
negotiable  checks  from  a  gaming  table  to 
a  cage  or  bankroll. 

Currency  acceptor  is  the  device  that 
accepts  and  reads  currency  by 
denomination  in  order  to  accurately 
register  customer  credits  at  a  gaming 
machine. 

Currency  acceptor  drop  means  cash 
contained  in  currency  acceptor  drop 
boxes. 

Currency  acceptor  drop  box  means 
box  attached  to  currency  acceptors  used 
to  contain  currency  received  by 
currency  acceptors. 

Currency  acceptor  drop  box  release 
key  means  the  key  used  to  release 
currency  acceptor  drop  box  from 
currency  acceptor  device. 

Currency  acceptor  drop  storage  rack 
key  means  the  key  used  to  release 
currency  acceptor  drop  boxes  from  the 
storage  rack. 

Customer  deposits  means  the  amounts 
placed  with  a  cage  cashier  by  customers 
for  the  customers'  use  at  a  future  time. 

Deal-in  pull  tabs  games  means  the 
numerical  sequence  of  all  pull  tabs  in  a 
specific  pull  tab  game  that  are  sold  or 
available  for  sale  to  patrons. 

Dealer/boxman  means  an  employee 
who  operates  a  game,  individually  or  as 
a  part  of  a  crew,  administering  house 
rules  and  making  payoffs. 

Deskman  means  a  person  who 
authorizes  payment  of  vsrirming  tickets 
and  verifies  pay-outs  for  keno  games. 

Document  acceptor  is  the  device 
integrated  into  each  gaming  machine 
that  reads  bar  codes  on  coupons  and 
cash-out  tickets. 

Draw  ticket  means  a  blank  keno  ticket 
whose  numbers  are  punched  out  when 
balls  are  drawn  for  the  game.  Used  to 
verify  winning  tickets. 

Drop  box  means  a  locked  container 
affixed  to  the  gaming  table  into  which 
the  drop  is  placed.  The  game  type,  table 
number,  and  shift  are  indicated  on  the 
box. 

Drop  box  contents  keys  means  the  key 
used  to  open  drop  boxes. 
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Drop  box  release  keys  means  the  key 
used  to  release  drop  boxes  from  tables. 

Drop  box  storage  rack  keys  means  the 
key  used  to  release  drop  boxes  from  the 
storage  rack. 

Drop  bucket  means  a  container 
located  in  the  drop  cabinet  (or  in  a 
secured  portion  of  the  gaming  machine 
in  coinless/ cashless  configurations)  for 
the  purpose  of  collecting  coins,  tokens, 
cash-out  tickets  and  coupons  from  the 
gaming  machine. 

Drop  cabinet  is  the  wooden  or  metal 
base  of  the  gaming  machine  which 
contains  the  gaming  machine  drop 
bucket. 

Drop  in  table  games  means  the  total 
amount  of  cash  and  chips  contained  in 
the  drop  box,  plus  the  amount  of  credit 
issued  at  the  table;  drop  in  gaming 
machines  means  the  total  amount  of 
money  removed  from  the  drop  bucket; 
Drop  in  coinless/cashless  gaming 
machines  means  the  total  amount  of 
cash-out  tickets  and  coupons  removed 
from  the  drop  bucket. 

EPROM  means  erasable  programmable 
read-only  memory. 

Earned  and  unearned  take  means  race 
bets  taken  on  present  and  future  race 
events.  Earned  take  means  bets  received 
on  current  or  present  events.  Unearned 
take  means  bets  take  on  future  race 
events. 

Fill  means  a  transaction  whereby  a 
supply  of  chips  or  coins  and  tokens  is 
transferred  from  a  bankroll  to  a  table  or 
a  coin-operated  gaming  device. 

Fill  slip  means  a  document 
evidencing  a  fill. 

Flare  means  the  information  sheet 
provided  by  the  manufacturer  that  sets 
forth  the  rules  at  a  particular  game  of 
breakopen  tickets  and  that  is  associated 
with  a  specific  deal  of  breakopen 
tickets.  The  flare  shall  contain  the 
following  information: 

(1)  Name  of  the  game; 

(2)  Manufacturer  name  or 
manufacturer's  logo; 

(3)  Ticket  count; 

(4)  Prize  structure,  which  shall 
include  the  number  of  wirming 
breakopen  tickets  by  denomination, 
with  their  respective  winning  symbols, 
numbers  or  both. 

Floor  pars  means  the  sum  of  the 
theoretical  hold  percentages  of  all 
machines  within  a  gaming  machine 
denomination  weighted  by  the  coin-in 
contribution. 

Future  wagers  means  bets  or  races  to 
be  run  in  the  future  (e.g.,  Kentucky 
Derby). 

Game  openers  and  closers  means  the 
form  used  by  gaming  operation 
supervisory  personnel  to  document  the 
inventory  of  chips  on  a  table  at  the 
beginning  and  ending  of  a  shift. 


Gaming  machine  means  an  electronic 
or  electromechanical  machine  which 
contains  a  microprocessor  with  random 
number  generator  capability  which 
allows  a  player  to  play  games  of  chance, 
some  of  which  may  be  affected  by  skill, 
which  machine  is  activated  by  the 
insertion  of  a  coin,  token  or  currency,  or 
by  the  use  of  a  credit,  and  which  awards 
game  credits,  cash,  tokens,  or  replays,  or 
a  written  statement  of  the  player's 
accumulated  credits,  which  written 
statements  are  redeemable  for  cash. 
Gaming  machine  analysis  report 
means  a  report  prepared  that  compares 
theoretical  to  actual  hold  by  gaming 
machine  on  a  monthly  or  other  periodic 
basis. 

Gaming  machine  bill-in  meter  means 
a  meter  included  on  a  gaming  machine 
that  accepts  currency  that  tracks  the 
number  of  bills  put  in  the  machine. 

Gaming  machine  booths  and  change 
banks  means  a  booth  or  small  cage  in 
the  gaming  machine  area  used  to 
provide  change  to  players,  store  change 
aprons  and  extra  coin,  and  account  for 
jackpot  and  other  payouts. 

Gaming  machine  count  means  the 
total  amount  of  coins  and  tokens 
removed  from  a  gaming  machine  drop 
bucket  or  bag.  The  amount  counted  is 
entered  on  the  Gaming  Machine  Count 
Sheet  and  is  considered  the  drop.  Also, 
the  procedure  of  counting  the  coins  and 
tokens  or  the  process  of  verifying 
gaming  machine  coin  and  token 
inventory. 

Gaming  machine  count  team  means 
personnel  that  perform  count  of  the 
gaming  machine  drop. 

Gaming  machine  credit-in  meter 
means  a  meter  that  records  the  amount 
wagered  as  a  result  of  credits  played. 

Gaming  machine  drop  cabinet  means 
the  stand  that  contains  the  drop  bucket. 
Gaming  machine  fill  means  5ie  coins 
placed  in  a  hopper. 

Gaming  machine  fill  and  payout  sheet 
means  a  fist  of  the  gaming  machine  fills 
and  gaming  machine  payouts. 

Gaming  machine  game  mix  means  the 
type  and  number  of  games  in  a  multiple 
game  machine. 

Gaming  machine  hopper  loads  means 
coins  or  tokens  stored  within  a  gaming 
machine  used  to  make  payments. 

Gaming  machine  monitoring  system 
means  a  system  used  by  a  gaming 
operation  to  monitor  gaming  machine 
meter  reading  activity  on  an  online 
basis. 

Gamtng  machine  pay  table  means  the 
reel  strip  combinations  illustrated  on 
the  face  of  the  gaming  machine  that  can 
provide  payouts  of  designated  coin 
amounts. 

Gaming  machine  weigh/count  and 
wrap  means  the  comparison  of  the 


weighed  gaming  machine  drop  to 
counted  and  wrapped  coin. 

Gaming  operation  accounts  receivable 
(gaming  operation  credit)  means  credit 
extended  to  gaming  operation  patrons  in 
the  form  of  markers,  returned  checks  or 
other  credit  instruments  that  have  not 
been  repaid. 

Hard  drop  summary  report  means  a 
report  prepared  that  shows  the  results  of 
the  gaming  machine/drop  weigh/count 
and  wrap  by  denomination. 

Hold  means  the  relationship  of  win  to 
coin-in  for  gaming  machines  and  win  to 
drop  for  table  games. 

Hub  means  3ie  person  or  entity  that 
is  licensed  to  provide  the  operator  of  a 
race  book  information  related  to  horse 
racing  which  is  used  to  determine 
winners  of  races  or  payoffs  on  wagers 
accepted  by  the  race  book. 

Inside  ticket  means  a  keno  ticket 
retained  by  the  house,  showing  the 
customers'  selection  of  numbers  and  the 
amount  wagered. 

Internal  audit  means  individuals  who 
perform  an  audit  function  of  a  gaming 
operation  that  are  independent  of  the 
department  subject  to  audit. 
Independence  is  obtained  through  the 
organizational  reporting  relationship  as 
the  department  shall  not  report  to 
management  of  the  gaming  operation. 
Internal  audit  activities  should  be 
conducted  in  a  maimer  that  permits 
objective  evaluation  of  areas  examined. 
Results  of  audits  are  generally 
communicated  to  management.  Audit 
exceptions  generally  require  follow-up. 
Internal  audit  personnel  may  provide 
audit  coverage  to  more  than  one 
operation  within  a  tribes  gaming 
operation  holdings. 

Issue  slip  means  a  copy  of  a  credit 
instrument  that  is  retained  for 
numerical  sequence  control  purposes. 
Jackpot  payout  means  the  portion  of 
a  jackpot  paid  by  gaming  machine 
personnel.  The  amount  is  usually 
determined  as  the  difference  between 
the  total  posted  jackpot  amount  and  the 
coins  paid  out  by  the  machine.  May  also 
be  the  total  amoimt  of  the  jackpot. 

Jackpot  payout  slip  means  a  form  on 
which  the  portion  of  a  jackpot  paid  by 
gaming  machine  personnel  is  recorded. 

Keno  locked  box  copy  or  restricted 
copy  means  copies  of  Keno  tickets  that 
are  created  for  written  tickets  that 
cannot  be  accessed  by  Keno  personnel. 
Keno  multi  race  ticket  means  a  keno 
ticket  that  is  played  in  multiple  games. 

Keno  outstations  means  areas  other 
than  the  main  keno  area  where  bets  may 
be  placed  and  tickets  paid. 

Lammer  button  means  a  type  of  chip 
that  is  placed  on  a  gaming  table  to 
indicate  that  the  amount  of  chips 
designated  thereon  has  been  given  to  the 
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customer  for  wagering  on  credit  prior  to 
completion  of  the  credit  instrument. 

Main  card  room  bank  means  a  fund  of 
currency,  coin,  and  chips  used 
primarily  for  poker  and  pan  card  game 
areas.  Used  to  make  even  money 
transfers  between  various  games  as 
needed.  May  be  used  similarly  in  other 
areas  of  the  gaming  operation. 

Marker  means  a  document,  usually 
signed  by  the  customer,  evidencing  an 
extension  of  credit  to  him  by  the  gaming 
operation. 

Marker  credit  play  means  that  players 
are  allowed  to  purchase  chips  using 
credit  in  the  form  of  a  marker. 

Marker  inventory  form  means  a  form 
maintained  at  table  games  or  in  the 
gaming  operation  pit  that  are  used  to 
track  marker  inventories  at  fie 
individual  table  or  pit. 

Marker  issue  slip  means  the  copy  of 
an  original  marker  that  is  inserted  in  the 
table  drop  box  at  the  time  credit  is 
extended. 

Marker  payment  slip  means  the  copy 
of  the  original  marker  used  to  document 
customer  marker  paymient  transactions. 
The  payment  slip  is  inserted  in  the  table 
drop  box  if  the  marker  is  paid  in  the  pit 
or  attached  to  the  original  marker  until 
the  marker  is  paid. 

Marker  transfer  form  means  a  from 
used  to  document  transfers  of  markers 
from  the  pit  to  the  cage. 

Master  credit  record  means  a  form  to 
record  the  date,  time,  shift,  game,  table, 
amount  of  credit  given,  and  the 
signatures  or  initials  of  the  individuals 
extending  the  credit. 

Master  game  program  number  means 
the  game  program  number  listed  on  a 
gaming  machine  EPROM. 

Master  game  report  sheet  means  a 
form  used  to  record,  by  shift  and  day, 
each  table  games'  winnings  and  losses. 
This  form  reflects  the  opening  and 
closing  table  inventories,  the  fills  and 
credits,  and  the  drop  and  win. 

Mechanical/coin  counter  means  a 
device  used  to  count  coins  that  may  be 
used  in  a  count  room  in  lieu  of  a  coin 
weigh  scale. 

Meter  means  an  electronic  (soft)  or 
mechanical  (hard)  apparatus  in  a 
gaming  machine.  May  record  the 
number  of  coins  wagered,  the  number  of 
coins  dropped,  the  number  of  times  the 
handle  was  pulled,  or  the  number  of 
coins  paid  out  to  vdnning  players. 
Metered  count  machine  means  a 
device  used  in  a  coin  room  to  count 
coins. 

Multi-game  machines  means  a  gaming 
machine  that  includes  more  than  one 
type  of  game  option. 

Name  credit  instruments  means 
personal  checks,  payroll  checks,  counter 
checks,  hold  checks,  travelers  checks  or 
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other  similar  instruments  that  are 
accepted  in  the  pit  as  a  form  of  credit 
issuance  to  a  player. 

Order  for  credit  means  a  form  that  is 
used  to  request  the  transfer  of  chips 
from  a  table  to  the  cage.  The  order 
precedes  the  actual  transfer  transaction 
which  is  documented  on  a  credit  slip. 

Outs  means  winning  race  book  ticxets 
that  have  not  been  paid  at  the  end  of  a 
shift. 

Outside  ticket  means  a  keno  ticket 
given  to  a  customer  as  a  receipt,  with 
the  customer's  selection  of  numbers  and 
the  amount  wagered  marked  on  it. 

Par  percentage  means  the  percentage 
of  each  dollar  wagered  that  the  house 
wins  (i.e.,  gaming  operation  advantage). 
Par  sheet  means  a  specification  sheet 
for  a  gaming  machine  that  provides 
machine  hold  percentage,  model 
number,  hit  frequency,  reel 
combination,  number  of  reels,  number 
of  coins  that  can  be  accepted  and  reel 
strip  listing. 

Pari-mutuel  book  means  a  race  book 
that  accepts  pari-mutuel  wagers  on 
horse  races. 

Pari-mutuel  wagering  means  a  system 
of  wagering  on  a  race  or  sport'ng  event 
where  the  winners  divide  the  total 
amount  wagered,  net  of  commissions 
and  operating  expenses,  proportionate 
to  the  individual  amount  wagered. 
Payment  slip  means  that  part  of  a 
marker  form  on  which  customer 
payments  are  recorded. 

Pit  podium  means  stand  located  in  the 
middle  of  the  tables  used  as  a  work 
space  and  record  storage  area  for  gaming 
operation  supervisory  personnel. 

Pit  repayment  means  a  customer's 
repayment  of  credit  at  a  table. 

Pit  supervisor  means  the  employee 
who  supervises  all  games  in  a  pit. 
Player  tracking  system  means  a 
system  typically  used  in  gaming 
machine  departments  that  can  record 
the  gaming  machine  play  of  individual 
patrons. 

Post  time  in  horse  racing  means  the 
time  when  the  last  horse  has  entered  the 
starting  gate. 

Primary  and  secondary  jackpots 
means  promotional  pools  offered  at 
certain  card  games  that  can  be  won  in 
addition  to  the  primary-  pet. 

Progressive  gaming  machine  means  a 
gaming  machine,  with  a  payoff 
indicator,  in  which  the  payoff  increases 
as  it  is  played  (i.e.,  deferred  payout). 
The  payoff  amount  is  accumulated, 
displayed  on  a  machine  and  will  remain 
until  a  player  lines  up  the  jackpot 
symbols  that  result  in  the  progressive 
amount  being  paid. 

Progressive  jackpots  means  deferred 
payout. 

Progressive  table  game  means  table 
games  that  offer  progressive  jackpots. 


Promotional  payouts  are  generally 
personal  property  or  awards  given  to 
players  by  the  gaming  operation  as  an 
inducement  to  play.  Promotions  vary 
but  a  promotion  example  might  be  a 
program  developed  where  a  player 
receives  a  form  of  personal  property 
based  on  the  number  of  games  or 
sessions  played. 

Promotional  progressive  pots/pools 
means  funds  contributed  to  a  table  game 
by  and  for  the  benefit  of  players.  Funds 
are  distributed  to  players  based  on  a 
predetermined  event 

Proposition  players  means  a  person 
paid  a  fixed  sura  by  the  gaming 
operation  for  the  specific  purpose  of 
playing  in  a  card  game  who  uses  his 
own  funds  and  who  retains  his 
wrinnings  and  absorbs  his  losses. 

Rabbit  ears  means  a  device,  generally 
V-shaped,  that  holds  the  numbered  balls 
selected  during  a  keno  or  bingo  game  so 
that  the  numbers  are  visible  to  players 
and  employees. 

Rake  means  a  commission  charged  by 
the  house  for  maintaining  or  dealing  a 
game  such  as  poker. 

Rake  circle  means  the  area  of  a  table 
where  rake  is  placed. 

Random  number  generator  means  a 
device  that  generates  numbers  in  the 
absence  of  a  pattern.  May  be  used  to 
determine  numbers  selected  in  various 
games  such  as  keno  and  bingo.  Also 
commonly  used  in  gaming  machines  to 
generate  game  outcome. 

Reel  symbols  means  sj-mbols  listed  on 
reel  strips  of  gaming  machines. 

Rim  credit  means  extensions  of  credit 
that  are  not  evidenced  by  the  immediate 
preparation  of  a  marker  and  does  not 
include  call  bets. 

Runner  means  a  gaming  employee 
who  transports  chips/  cash  to  and  from 
a  gaming  table  to  a  cashier. 

Screen  Automated  Machine  or  SAM 
means  an  automated  terminal  used  in 
some  race  books  to  accept  wagers. 
SAM's  also  pay  winning  tickets  in  the 
form  of  a  voucher  which  is  redeemable 
for  cash  at  the  race  book. 

Shift  means  any  time  period 
designated  by  management  up  to  24 
hours. 

Shill  or  game  starter  means  an 
employee  financed  by  the  house  and 
acting  as  a  player  for  the  purpose  of 
starting  or  maintaining  a  sufficient 
number  of  players  in  a  game. 

Short  pay  means  a  payoff  from  a  coin- 
operated  gaming  device  that  is  less  than 
the  listed  amount. 

Sleeper  means  a  winning  keno  ticket 
not  presented  for  pa\Tnent  or  a  winning 
bet  left  on  the  table  through  a  player's 
forgetfulness. 

Soft  count  means  the  count  of  the 
contents  in  a  drop  box. 
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Table  bank  par  means  the  chip 
imprest  amount  that  a  table  bonk  is 
maintained  at. 

Table  chip  tray  means  a  container 
used  to  hold  coins  and  chips  at  a 
gaming  table. 

Table  games  means  games  that  are 
banked  by  the  house  or  a  pool  whereby 
the  house  or  the  pool  pays  all  winning 
bets  and  collects  from  all  losing  bets. 

Table  inventory  means  the  total  coins, 
chips,  and  markers  at  a  table. 

Table  opener  and  closer  means  the 
document  where  chips  and  funds  held 
at  a  table  are  recorded  when  a  table 
inventory  is  taken.  Also  known  as  table 
inventory  form. 

Take  and  total  take  means  the  amount 
of  a  bet  or  bets  taken  in  by  a  pari-mutuel 
race  book. 

Theoretical  hold  means  the  intended 
hold  percentage  or  win  of  an  individual 
coin-operated  gaming  machine  as 
computed  by  reference  to  its  payout 
schedule  and  reel  strip  settings. 

Theoretical  hold  worksheet  means  a 
worksheet  provided  by  the 
mcinufacturer  for  all  gaming  machines 
which  indicated  the  theoretical 
percentages  that  the  gaming  machine 
should  hold  based  on  adequate  levels  of 
coin-in.  The  worksheet  also  indicates 
the  reel  strip  settings,  number  of  coins 
that  may  be  played,  the  payout 
schedule,  the  number  of  reels  and  other 
information  descriptive  of  the  particular 
type  of  gaming  machine. 

Tier  A  means  gaming  operations  with 
annual  gross  gaming  revenue  of  no  more 
than  $3  million. 

Tier  B  means  gaming  operations  with 
annual  gross  gaining  revenue  of  more 
than  $3  million  but  not  more  than  $10 
million. 

Tier  C  means  gaming  operations  with 
annual  gross  gaming  revenues  of  more 
than  $10  million. 

Tokens  means  a  coinlike  money 
substitute,  in  various  denominations, 
used  for  gambling  transactions. 

Total  take  means  the  total  amoimt  of 
funds  bet  by  a  customer  on  a  specific 
race  book  ticket. 

Vault  means  a  secure  area  within  the 
gaming  operation  where  currency, 
coins,  and  chips  are  stored. 

Weigh  count  means  the  value  of  coins 
and  currency  counted  by  a  weigh 
machine. 

Weigh  scale  calibration  module 
means  the  device  used  to  adjust  a  coin 
weigh  scale. 

Weigh  scale  interface  means  a 
communication  device  between  the 
weigh  scale  used  to  calculate  the 
amount  of  funds  included  in  drop 
buckets  and  the  computer  system  used 
to  record  the  weigh  data. 

Weigh  tape  means  the  tape  where 
weighed  coin  is  recorded. 


Wide  area  progressive  gaming 
inachme  means  gaming  machines  that 
make  deferred  payouts  where  individual 
machines  are  linked  to  machines  in 
other  operations  and  all  the  machines 
affect  the  progressive  amount.  As  a  coin 
is  inserted  into  a  single  machine,  the 
progressive  meter  on  all  of  the  linked 
machines  increases. 

Win  means  the  new  win  resulting 
from  all  gaming  activities.  Net  win 
results  from  deducting  all  gaming  losses 
from  all  wins,  prior  to  considering 
associated  operating  expenses. 

Win  to  write  hold  percentage  means 
bingo  or  Keno  win  divided  by  write  to 
determine  hold  percentage. 

Wrap  means  tne  procedure  of 
Mo-apping  coins.  May  also  refer  to  the 
total  amount  or  value  of  the  wrapped 
coins. 

Write  means  the  total  amount  wagered 
in  keno.  bingo,  and  race  and  sports  book 
operations. 

Writer  means  an  employee  who  writes 
keno  or  race  and  sports  book  tickets.  A 
keno  writer  usually  also  makes  payouts. 

Writer  machine  means  a  locked 
device  used  to  prepare  keno  or  race  and 
sports  book  tickets. 

§  542.3    How  do  I  comply  with  this  part? 

(a)  Within  six  months  of  (EFFECTIVE 
DATE  OF  THE  FINAL  RULE],  each  tribe 
or  its  designated  tribal  governmental 
body  or  agency  shall  establish  by 
regulation  and  implement  tribal 
minimum  internal  control  standards 
which  shall: 

(1)  Be  at  least  as  stringent  as  those  set 
forth  in  this  part; 

(2)  Contain  standards  for  currency 
transaction  reporting  that  comply  with 
31  CFRpart  103; 

(3)  Establish  standards  for  new  games 
which  are  not  addressed  in  this  part; 
and 

(4)  Establish  a  deadline,  which  shall 
not  exceed  six  months,  by  which  a 
gaming  operation  must  come  into 
compliance  with  the  tribal  minimum 
internal  control  standards. 

(b)  Tribal  regulations  promulgated 
pursuant  to  this  section  shall  not  be 
required  to  be  submitted  to  the 
Commission  pursuant  to  25  CFR  522.3 
(b). 

(c)  Each  gaming  operation  shall 
develop  and  implement  an  internal 
control  system  that,  at  a  minimum, 
complies  with  the  tribal  minimum 
internal  control  standards. 

(d)  The  independent  certified  public 
accountant  (CPA)  shall  annually 
evaluate  the  internal  control  system  of 
the  gaming  operation  and  determine 
whether  the  system  complies  with  the 
tribal  minimum  internal  control 
standards.  The  CPA  shall  prepare  a 


report  of  the  findings  for  the  tribe  and 
management.  A  copy  of  the  report  shall 
be  submitted  to  the  commission  within 
120  days  of  the  gaming  operation's  fiscal 
year  end. 

§  542.4    l-low  do  these  regulations  affect 
minimum  internal  control  standards 
established  in  a  Tribal-State  compact? 

(a)  If  an  internal  control  standard  or 
a  requirement  set  forth  in  this  part  is 
more  stringent  than  an  internal  control 
standard  established  in  a  Tribal-State 
compact,  than  the  internal  control 
standard  or  requirement  set  forth  in  this 
part  shall  prevail. 

(b)  If  there  is  a  direct  conflict  between 
an  internal  control  stcuidard  established 
in  a  Tribal-State  compact  and  a  standard 
or  requirement  set  forth  in  this  part, 
then  the  internal  control  standard 
established  in  to  a  Tribal-State  compact 
shall  prevail. 

(c)  Nothing  in  this  part  shall  grant  or 
extend  a  state's  jurisdiction  in  class  II  or 
class  III  gaming. 

§  542.5    What  are  the  minimum  internal 
control  standards  for  bingo? 

(a)  Game  play  standards.  (1)  The 
functions  of  seller  and  payout  verifier 
shall  be  segregated.  Employees  who  sell 
cards  on  the  floor  shall  not  verify 
payouts  with  cards  in  their  possession. 
Floor  clerks  who  sell  cards  on  the  floor 
are  permitted  to  announce  the  serial 
numbers  of  winning  cards. 

(2)  All  sales  of  bingo  cards  shall  be 
dociunented  by  recording  at  least  the 
following: 

(i)  Date; 

(ii)  Shift; 

(iii)  Session  (if  applicable); 

(iv)  Dollar  amount; 

(v)  Signature  or  initials  of  at  least  one 
seller  (if  manually  documented);  and 

(vi)  Signature  or  initials  of  person 
independent  of  seller  who  has  randomly 
verified  the  card  sales  (this  requirement 
is  not  applicable  to  locations  with  $1 
million  or  less  in  annual  write). 

(3)  The  total  write  shall  be  computed 
and  recorded  by  shift  (and  session,  if 
applicable). 

(4)  The  gaming  operation  shall 
develop  and  comply  with  procedures 
that  insure  the  correct  calling  of 
numbers  selected  in  the  bingo  game. 

(5)  Each  ball  shall  be  shown  to  a 
television  camera  immediately  before  it 
is  called  so  that  it  is  individually 
displayed  to  all  patrons.  For  locations 
not  equipped  with  cameras,  each  ball 
drawn  shall  be  shown  to  an 
independent  patron. 

(6)  For  all  coverall  games  and  other 
games  offering  a  payout  of  $1,200  or 
more,  as  the  balls  are  called  the 
numbers  shall  be  immediately  recorded 
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by  the  caller  and  maintained  for  a 
minimum  of  24  hours. 

(7)  Controls  shall  be  present  to  assure 
that  the  numbered  balls  are  placed  back 
into  the  selection  device  prior  to  calling 
the  next  game. 

(8)  The  authenticity  of  each  payout 
shall  be  verified  by  at  least  two  persons. 
A  computerized  card  verifying  system 
may  function  as  the  second  person 
verifying  the  payout  if  the  card  with  the 
winning  numbers  is  displayed  on  a 
reader  board. 

(9)  Payouts  in  excess  of  $1,200  shall 
require  written  approval,  by  super\'isory 
personnel  independent  of  the 
transaction,  that  the  bingo  card  has  been 
examined  and  verified  to  the  bingo  card 
record  to  ensure  that  the  ticket  has  not 
been  altered. 

(10)  Total  payout  shall  be  computed 
and  recorded  by  shift  or  session,  if 
applicable. 

(b)  If  the  gaming  operation  offers 
promotionaH)ayouts  or  awards,  the 
payout  form/documentation  shall 
include  the  following  information: 

(1)  Date  and  time; 

(2)  Dollar  amount  of  payout  or 
description  of  personal  property  (e.g., 
jacket,  toaster,  car,  etc.); 

(3)  Type  of  promotion;  and 

(4)  Signature  of  at  least  one  employee 
authorizing  and  completing  the 
transaction. 

(c)  All  funds  used  to  operate  the  bingo 
department  shall  be  recorded  on  an 
accountability  form.  These  funds  shall 
be  counted  by  at  least  two  persons  and 
reconciled  to  the  recorded  amounts  at 
the  end  of  each  shift  or  session. 

(d)  Access  and  control  of  bingo 
equipment  shall  be  restricted  as  follows: 

(1)  Access  to  controlled  bingo 
equipment  (e.g.,  blower,  balls  in  play, 
and  back-up  balls)  shall  be  restricted  to 
authorized  persons. 

(2)  Procedures  shall  be  established  to 
inspect  new  bingo  balls  put  into  play  as 
well  as  for  those  in  use. 

(3)  Bingo  equipment  shall  be 
maintained  and  checked  for  accuracy  on 
a  periodic  basis. 

(4)  The  bingo  card  inventory  shall  be 
controlled  so  as  to  assure  the  integrity 
of  the  cards  being  used  as  follows: 

(i)  Purchased  paper  shall  be 
inventoried  and  secured  by  an 
individual  independent  from  the  bingo 
sales; 

(ii)  The  issue  of  paper  to  the  cashiers 
shall  be  documented  and  signed  for  by 
the  inventory  control  department  and 
cashier.  The  document  log  shall  include 
the  numerical  sequence  of  the  bingo 
paper; 

(iii)  A  copy  of  the  bingo  paper  control 
log  shall  be  given  to  the  bingo  ball  caller 
for  purposes  of  determining  if  the 


winner  purchased  the  paper  that  was 
issued  to  the  gaming  operation  that  day; 

(iv)  At  the  end  of  each  month  an 
independent  department  shall  verif>-  the 
accuracy  of  the  ending  balance  in  the 
bingo  paper  control  by  counting  the 
paper  on-hand; 

(v)  Monthly  the  amount  of  paper  sold 
from  the  bingo  paper  control  log  shall  be 
compared  to  the  amount  of  revenue  for 
reasonableness. 

(e)  Data  concerning  bingo  shall  be 
maintained  as  follows: 

(1)  Records  shall  be  maintained  which 
include  wdn,  wnrite  (card  sales),  and  a 
win-to-write  hold  percentage  for: 

(i)  Each  shift  or  each  session: 

(ii)  Each  day; 

(iii)  Month-to-date;  and 

(iv)  Year-to-date  or  fiscal  year-to-date. 

(2)  Non-bingo  management  shall 
review  bingo  statistical  information  at 
least  on  a  monthly  basis  and  investigate 
any  large  or  unusual  statistical 
fluctuations. 

(3)  Investigations  shall  be 
documented  and  maintained  for 
Commission  inspection. 

(f)  If  the  gaming  operation  utilizes 
electronic  equipment  in  connection 
with  the  play  of  bingo,  then  the 
following  standards  shall  also  apply: 

(1)  If  the  electronic  equipment 
contains  a  bill  acceptor,  then  §  542.12(g) 
shall  apply. 

(2)  If  the  electronic  equipment  uses  a 
bar  code  or  microchip  reader,  the  reader 
shall  be  tested  periodically  by  an  entity 
independent  of  Bingo  personnel  to 
determine  that  it  is  correctly  reading  the 
bar  code  or  the  microchip. 

(3)  If  the  electronic  equipment  returns 
a  voucher  or  a  payment  slip  to  the 
player,  then  §  542'.12(u)  (as  apphcable) 
shall  apply. 

(g)  For  any  authorized  computer 
applications,  alternate  documentation 
and/or  procedures  which  provide  at 
least  the  level  of  control  described  by 
the  standards  in  paragraph  (f)  of  this 
section  will  be  acceptable. 

(h)  Standards  for  linked  electronic 
games.  (1)  Host  requirements/game 
information,  (i)  Providers  of  any  linked 
electronic  game(s)  shall  maintain 
complete  records  of  game  data  for  a 
period  of  one  (1)  year  from  the  date  the 
games  are  played  (or  a  time  frame 
estabhshed  by  the  Tribe).  This  data  may 
be  kept  in  an  archived  manner, 
provided  the  information  can  be 
produced  within  24  hours  upon  request. 
In  any  event,  game  data  for  the 
preceding  72  hours  shall  be 
immediately  accessible; 

(ii)  Data  required  to  be  maintained  for 
each  game  played  includes: 

(A)  Date  and  time  game  start  and 
game  end. 


(B)  Sales  information  by  location. 

(C)  Money  distribution  bv  location. 

(D)  Refund  totals  by  location. 

(E)  Cards-in-play  count  by  location. 

(F)  Identification  number  of  winning 
card(s). 

(G)  Ordered  list  of  bingo  balls  drawn. 
(H)  Prize  amounts  at  start  and  end  of 

game. 

(2)  Host  requirements/sales 
information. 

(i)  Providers  of  any  linked  electronic 
game(s)  shall  maintain  complete  records 
of  sales  data  for  a  period  of  one  (1)  year 
from  the  date  the  games  are  played  (or 
a  time  frame  established  by  the  Tribe). 
This  data  may  be  kept  in  an  archived 
manner,  provided  the  information  can 
be  produced  within  24  hours  upon 
request.  In  any  event,  sales  data  for  the 
preceding  10  days  shall  be  immediately 
accessible.  Summary  information  must 
be  accessible  for  at  least  120  days. 

(ii)  Sales  information  required  shall 
include: 

(A)  Daily  sales  totals  by  location. 

(B)  Commissions  distribution 
summary  by  location. 

(C)  Game-by-game  sales,  prizes, 
refunds,  by  locption. 

(D)  Daily  network  summary,  by  game 
by  location. 

(3)  Remote  host  requirements,  (i) 
Linked  game  providers  shall  maintain 
online  records  at  the  remote  host  site  for 
any  game  played.  These  records  shall 
remain  online  until  the  conclusion  of 
the  session  of  which  the  gaime  is  a  part. 
Following  the  conclusion  of  the  session, 
records  may  be  archived,  but  in  any 
event,  must  be  retrievable  in  a  timely 
manner  for  at  least  72  hours  following 
the  close  of  the  session.  Records  shall  be 
accessible  through  some  archived  media 
for  at  least  90  days  from  the  date  of  the 
game; 

(ii)  Game  information  required 
includes  date  and  time  of  game  start  and 
game  end.  sales  totals,  money 
distribution  (prizes)  totals,  and  refimd 
totals; 

(iii)  Sales  information  required 
includes  cash  register  reconciliations, 
detail  and  summary  records  for 
purchases,  prizes,  refunds,  credits,  and 
game/sales  balance  for  each  session. 

(i)  Standards  for  player  accounts  (for 
proxy  play  and  linked  electronic 
games).  (1)  Prior  to  participating  in  any 
game,  players  shall  be  issued  a  unique 
player  account  number.  The  plaver 
account  number  can  be  issued  through 
the  following  means: 

(i)  Through  the  use  of  a  point-of-sale 
(cash  register  device); 

(ii)  By  assignment  through  an 
individual  play  station; 

(iii)  Through  the  incorporation  of  a 
"player  tracking"  media. 
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(2)  Printed  receipts  issued  in 
conjunction  with  any  player  account 
should  include  a  time/date  stamp. 

(3)  All  player  transactions  shall  be 
maintained,  chronologically  by  account 
number,  through  electronic  means  on  a 
data  storage  device.  These  transaction 
records  shall  be  maintained  online 
throughout  the  active  game  and  for  at 
least  24  hours  before  they  can  be  stored 
on  an  "off-line"  data  storage  media. 

(41  The  game  software  shall  provide 
the  ability  to,  upon  request,  produce  a 
printed  account  history,  including  all 
transactions,  and  a  printed  game 
summarv  (total  purchases,  deposits, 
wins,  debits,  for  any  account  that  has 
been  active  in  the  game  during  the 
preceding  24  hours). 

(5)  The  game  software  shall  provide  a 
"plaver  account  summary"  at  the  end  of 
every  game.  This  summary  shall  list  all 
accounts  for  which  there  were  any 
transactions  during  that  game  day  and 
include  total  purchases,  total  deposits, 
total  credits  (wins),  total  debits  (cash- 
outs)  and  an  ending  balance. 

§542.6    What  are  the  minimum  internal 
control  standards  for  pull  tabs? 

(a)  Standards  for  statistical  reports.  (1) 
Records  shall  be  maintained  which 
include  win,  write  (sales)  and  a  win  to 
write  hold  percentage  as  compared  to 
the  theoretical  hold  percentage  derived 
from  the  flare  for: 

(i)  Each  shift; 
(ii)  Each  day; 
(iii)  Month-to-date;  and 
(iv)  Year-to-date  or  fiscal  year-to-date 
as  applicable. 

(2)  Non  Pull  Tab  management 
independent  of  pull  tab  personnel  shall 
review  statistical  information  at  least  on 
a  monthly  basis  and  shall  investigate 
any  large  or  unusual  statistical 
fluctuations.  These  investigations  shall 
be  documented  and  maintained  for 
inspection. 

(3)  Each  month,  the  actual  hold 
percentage  shall  be  compared  to  the 
theoretical  hold  percentage.  Any 
significant  variations  shall  be 
investigated. 

(b)  Winning  pull  tabs  shall  be  verified 
and  paid  as  follows: 

(1)  Payouts  in  excess  of  a  dollar 
amount  determined  by  the  tribe  shall  be 
verified  by  at  least  two  employees. 

(2)  Total  payout  shall  be  computed 
and  recorded  by  shift. 

(3)  The  winning  Pull  Tabs  shall  be 
voided  so  that  they  cannot  be  presented 
for  payment  again. 

(c)  Personnel  independent  of  Pull  Tab 
management  shall  verify  the  amount  of 
winning  Pull  Tabs  redeemed  each  dav. 

(d)  Pull  Tab  inventory  (including 
unused  tickets)  shall  be  controlled,  so  as 
to  assure  the  integrity  of  the  Pull  Tabs. 


(1)  Purchased  pull  tabs  shall  be 
inventoried  and  secured  by  an 
individual  independent  from  the  pull 
tab  sales. 

(2)  The  issue  of  pull  tabs  to  the 
cashier  or  sales  location  shall  be 
documented  and  signed  for  by  the 
inventory  control  department  and  the 
cashier  or  tribal  official  witnessing  the 
fill.  The  document  log  shall  include  the 
serial  number  of  the  pull  tabs. 

(3)  A  copy  of  the  pull  tab  control  log 
shall  be  given  to  the  redemption  booth 
for  purposes  of  determining  if  the 
winner  purchased  the  pull  tab  that  was 
issued  by  the  gaming  operation. 

(4)  At  the  end  of  each  month,  an 
independent  department  shall  verify  the 
accuracy  of  the  ending  balance  in  the 
pull  tab  control  by  counting  the  pull 
tabs  on  hand. 

(5)  Monthly,  a  comparison  shall  be 
done,  of  the  amount  of  pull  tabs  sold 
from  the  pull  tab  control  log  to  the 
amount  of  revenue  recognized  for 
reasonableness. 

(e)  Access  to  Pull  Tabs  shall  be 
restricted  to  authorized  persons. 

(fl  Transfers  of  Pull  Tabs  from  storage 
to  the  sale  location  shall  be  secured  and 
independently  controlled. 

(g)  All  funds  used  to  operate  the  pull 
tabs  game  shall  be  recorded  on  an 
accountability  form. 

(h)  For  any  authorized  computer 
application,  alternate  documentation 
and/or  procedures  which  provide  at 
least  the  level  of  control  described  by 
the  standards  in  this  section  will  be 
acceptable. 

(i)  If  the  gaming  operation  utilizes 
electronic  equipment  in  connection 
with  the  play  of  pull  tabs,  then  the 
following  standards  shall  also  apply: 

(1)  If  the  electronic  equipment 
contains  a  bill  acceptor,  then  §  542.12(g) 
shall  apply. 

(2)  If  the  electronic  equipment  uses  a 
bar  code  or  microchip  reader,  the  reader 
shall  be  tested  periodically  to  determine 
that  it  is  correctly  reading  the  bar  code 
or  microchip. 

(3)  If  the  electronic  equipment  returns 
a  voucher  or  a  payment  slip  to  the 
player,  then  §  542.12(u)  (as  applicable) 
shall  apply. 

§542.7    What  are  the  minimum  internal 
control  standards  for  card  games? 

(a)  Standards  for  supervision.  (1) 
Supervision  shall  be  provided  at  all 
times  the  card  room  is  in  operation  by 
personnel  with  authority  equal  to  or 
greater  than  those  being  supervised. 

(2)  Transfers  between  table  banks  and 
the  main  card  room  bank  (or  cage,  if  a 
main  card  room  bank  is  not  used)  shall 
be  authorized  by  a  supervisor  and 
evidenced  by  the  use  of  a  lammer.  (A 


lammer  is  not  required  if  the  exchange 
of  chips,  tokens,  and/or  currency  takes 
place  at  the  table.) 

(3)  Transfers  from  the  main  card  room 
bank  (or  cage,  if  a  main  card  room  bank 
is  not  used)  to  the  table  banks  shall  be 
verified  by  the  card  room  dealer  and  the 
runner. 

(4)  If  applicable,  transfers  between  the 
main  card  room  bank  and  the  cage  shall 
be  properly  authorized  and 
documented. 

(5)  A  rake  shall  be  collected  in 
accordance  with  the  posted  rules  unless 
authorized  by  a  supervisor. 

(b)  Standards  for  drop  and  count.  The 
procedures  for  the  collection  of  card 
games  drop  boxes  and  the  count  of  the 
contents  thereof  shall  comply  with  the 
internal  control  standards  applicable  to 
the  pit  drop  boxes. 

(c)  Playing  cards,  both  used  and 
unused,  shall  be  maintained  in  a  secure 
location  to  prevent  unauthorized  access 
and  reduce  the  possibility  (rf  tampering. 
Unused  cards  shall  be  maintained  in  a 
secure  location  until  marked  or 
destroyed  to  prevent  unauthorized 
access  and  reduce  the  possibility  of 
tampering.  The  tribe  shall  establish  a 
reasonable  time  period  within  which  to 
mark  and  remove  cards  from  play  which 
shall  not  exceed  seven  days.  A  card 
contact  log  shall  be  maintained  that 
documents  when  cards  are  received  on 
site,  distributed  to  and  returned  from 
tables  and  removed  from  the  gaming 
operation. 

(d)  Standards  for  reconciliation  of 
card  room  bank.  (1)  The  amount  of  the 
main  card  room  bank  shall  be  counted, 
recorded,  and  reconciled  on  at  least  a 
per  shift  basis. 

(2)  At  least  once  per  shift  the  table 
banks  shall  be  counted,  recorded,  and 
reconciled  by  a  dealer  (or  other 
individual  if  the  table  is  closed)  and  a 
supervisor,  and  shall  be  attested  to  by 
their  signatures  on  the  check-out  form. 

(e)  Standards  for  shills  and 
proposition  players.  (1)  Issuance  of  shill 
funds  shall  have  the  written  approval  of 
the  supervisor. 

(2)  Shill  returns  shall  be  recorded  and 
verified  on  the  shill  sign-out  form. 

(3)  The  replenishment  of  shill  funds 
shall  be  documented. 

(f)  Standards  for  promotional 
progressive  pots  and  pools.  (1)  All  funds 
contributed  by  players  into  the  pools 
shall  be  returned  when  won  in 
accordance  with  the  posted  rules  with 
no  commission  or  administrative  fee 
withheld. 

(2)  Rules  governing  promotional  pools 
shall  be  posted,  clearly  legible  from 
each  table,  and  designate: 

(i)  The  amount  of  funds  to  be 
contributed  from  each  pot; 
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(ii)  What  type  of  hand  it  takes  to  win 
the  pool  (e.g..  what  constitutes  a  "bad 
beat"): 

(iii)  How  the  promotional  funds  will 
be  paid  out; 

(iv)  How/when  the  contributed  funds 
are  added  to  the  jackpots;  and 

(v)  Amount/percentage  of  funds 
allocated  to  primary  and  secondary 
jackpots,  if  applicable. 

(3)  Promotional  pool  contributions 
shall  not  be  placed  in  or  near  the  rake 
circle,  in  the  drop  box.  or  commingled 
with  gaming  revenue  from  card  games 
or  any  other  gambling  game. 

(4)  Promotional  funds  removed  from 
the  card  game  shall  be  placed  in  a 
locked  container  in  plain  view  of  the 
public. 

(5)  Persons  authorized  to  transport  the 
locked  container  shall  be  precluded 
from  having  access  to  the  contents  keys. 

(6)  The  contents  key  shall  be 
maintained  by  a  department 
independent  of  the  card  room. 

(7)  At  least  once  a  day.  the  locked 
container  shall  be  removed  by  two 
individuals,  one  of  whom  is 
independent  of  the  card  games 
department,  and  transported  directly  to 
the  cage  or  other  secure  room  to  be 
counted. 

(8)  If  the  funds  are  maintained  in  the 
cage,  the  contents  shall  be  counted, 
recorded,  and  verified  prior  to  accepting 
the  funds  into  cage  accountability. 

(9)  The  amount  of  the  jackpot  shall  be 
conspicuously  displayed  in  the  card 
room.  At  least  once  a  day  the 
progressive  sign  or  meter,  if  applicable, 
shall  be  updated  to  reflect  the  current 
pool  amount. 

(10)  At  least  once  a  day  increases  to 
the  progressive  sign/meter  shall  be 
reconciled  to  the  cash  previously 
counted  or  received  by  the  cage. 

(g)  For  any  authorized  computer 
applications,  alternate  documentation 
and/or  procedures  which  provide  at 
least  the  level  of  control  described  by 
the  standards  in  this  section  will  be 
acceptable. 

§  542.8    What  are  the  minimum  internal 
control  standards  for  manual  keno? 

(a)  Physical  controls  over  equipment. 
(1)  The  keno  write  and  desk  area  shall 
be  restricted  to  specified  personnel 
(desk  £irea  is  restricted  to  preclude 
writers  from  accessing  inside  tickets). 

(2)  Effective  periodic  maintenance 
shall  be  planned  to  service  keno 
equipment. 

(3)  Keno  equipment  maintenance 
shall  be  independent  of  the  keno 
function. 

(4)  Keno  maintenance  shall  report 
irregularities  to  management  personnel 
independent  of  keno.  either  in  writing 
or  verbally. 


(5)  Keno  balls  in  use  shall  be 
safeguarded  to  prevent  tampering.  The 
gaming  operation  shall  establish  and 
comply  with  procedures  for  inspecting 
new  keno  balls  put  into  play  as  well  as 
for  those  being  used. 

(6)  There  shall  be  safeguards  over 
electronic  equipment  to  prevent  access 
and/or  tampering. 

(b)  Game  play  standards.  (1)  The 
individual  controlling  inside  tickets 
shall: 

(i)  Be  precluded  from  vkTiting  and 
making  payouts,  including  during  the 
writer's  break  periods;  or 

(ii)  Have  all  winning  tickets  written 
by  him  with  payouts  exceeding  $100.00 
verified,  regraded.  and  compared  to  the 
inside  ticket  by  another  keno  employee. 
Additionally,  this  individual  writes 
tickets  out  of  his  own  predesignated 
writer's  station  and  bank  (unless  a 
community  bank  is  used). 

(2)  At  no  time  shall  a  keno  game  with 
annual  write  of  greater  than  or  equal  to 
$500,000  be  operated  by  one  person. 

(3)  Both  inside  and  outside  keno 
tickets  shall  be  stamped  with  the  date, 
ticket  sequence  number,  and  game 
number  (as  applicable  to  the  system 
being  used).  The  ticket  shall  indicate 
that  it  is  multi-race  (if  appficable). 

(4)  The  game  openers  and  closers 
shall  be  stamped  with  the  date,  ticket 
sequence  number,  and  game  number. 
An  alternative  which  provides  the  same 
controls  may  be  acceptable. 

(5)  Controls  shall  exist  to  ensure  that 
inside  tickets  have  been  received  from 
outstations  prior  to  calling  of  a  game. 

(6)  Controls  shall  exist  to  prevent  the 
writing  and  voiding  of  tickets  after  a 
game  has  been  closed  emd  the  number 
selection  process  for  the  game  has 
begun. 

(7)  A  legible  restricted  copy  of  written 
keno  tickets  shall  be  created  (carbonized 
locked  box  copy,  microfilm,  videotape, 
etc.)  for.  at  a  minimum,  all  wriiming 
tickets  exceeding  $30.00.  If  there  are  no 
restricted  copies  of  wanning  tickets  of 
$30.00  or  less,  then  the  desk  person 
shall  not  wrrite  tickets. 

(8)  When  it  is  necessary  to  void  a 
ticket  which  contains  the  sequence 
number,  the  ticket  shall  be  designated  as 
"void"  and  initialed  or  signed  by  at 
least  one  person. 

(c)  Standards  for  number  selection.  (1) 
A  camera  shall  be  utilized  to  film  the 
following  both  prior  to,  and  subsequent 
to,  the  calling  of  a  game: 

(i)  Empty  rabbit  ears; 

(ii)  Date  and  time; 

(iii)  Game  number,  and 

(iv)  Full  rabbit  ears. 

(2)  The  picture  of  the  rabbit  ears  on 
the  camera  shall  provide  a  legible 
identification  of  the  numbers  on  the 
balls  drawn. 


(3)  Keno  personnel  shall  produce  a 
draw  ticket  as  numbers  are  drawn,  and 
such  tickets  contain  the  race  number, 
numbers  drawTi.  and  date.  The  draw- 
ticket  shall  be  verified  to  the  balls 
drawn  by  a  second  keno  employee. 

(4)  A  gaming  operation  shall  establish 
and  comply  with  procedures  which 
prevent  unauthorized  access  to  keno 
balls  in  play. 

(5)  Back-up  keno  ball  inventories 
shall  be  secured  in  a  manner  to  prevent 
unauthorized  access. 

(6)  A  gaming  operation  shall  establish 
effective  procedures  for  inspecting  new 
keno  balls  put  into  play  as  well  as  for 
those  in  use. 

(d)  Winning  tickets  shall  be  verified 
and  paid  as  follows: 

(1)  All  wirming  tickets  shall  be 
compared  with  the  draw  ticket  by  the 
writer  before  being  paid,  marked  with 
evidence  that  the  ticket  was  "paid"  and 
marked  wath  the  amount  of  the  payout. 

(2)  Payouts  over  a  predetermined 
amount  (not  to  exceed  $30.00)  shall  be 
verified  by  actual  examination  of  the 
inside  ticket. 

(3)  Wins  over  a  specified  dollar 
amount  (not  to  exceed  $10,000  for 
locations  with  annual  keno  write  in 
excess  of  $5,000,000  and  $3,000  for  all 
other  locations)  shall  also  require  the 
following: 

(i)  Approval  of  management 
persoimel  independent  of  the  keno 
depjirtment  evidenced  by  their 
signature; 

(ii)  Examination  of  films  of  rabbit  ears 
prior  to  and  after  the  game  is  called  to 
determine  that  the  same  numbers  called 
were  not  left  up  from  the  prior  game  and 
to  verify  the  accuracy  of  the  draw  ticket; 

(iii)  If  necessary,  film  may  be 
developed  as  soon  as  possible  after 
payouts; 

(iv)  Regrading  of  the  inside  ticket  and 
comparison  of  both  the  winning  ticket 
presented  for  payment  and  the  inside 
ticket  to  the  restricted  copy  (machine 
copy,  microfilm,  videotape,  etc.); 

(v)  Procedures  described  in  this 
paragraph  shall  be  documented  for  later 
verification  and  reconciliation  by  the 
keno  audit  process  on  a  ball  check  form. 

(e)  A  cash  summary  report  (count 
sheet)  shall  be  prepared  for  the  end  of 
every  shift  which  includes: 

(I)  Computation  of  cash  proceeds  for 
the  shift  by  bank  (i.e..  community  bank 
or  individual  writer  banks,  whichever  is 
applicable);  and 

(i)  Signatures  in  ink  of  two  employees 
who  have  verified  tho  cash  proceeds 
recorded  in  the  above  computation. 

(f)  Statistics  shall  be  maintained  as 
follows: 
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(1)  Records  shall  be  maintained  which 
include  (for  each  game)  win,  write,  and 
win-to-write  hold  percentage  for: 

(i)  Each  shift; 
(ii)  Each  day; 
(iii)  Month-to-date;  and 
(iv)  Calendar  or  fiscal  year-to-date,  as 
applicable. 

(2)  Non-keno  management  shall 
review  keno  statistical  information  at 
least  on  a  monthly  basis  and  investigate 
any  large  or  unusual  statistical 
fluctuations. 

(3)  Such  investigations  shall  be 
documented  and  maintained. 

(4)  The  accounting  department  or 
someone  who  is  independent  of  the 
keno  writer  and  desk  person,  shall 
calculate  and  indicate  in  a  summary 
report  the  total  "write"  by  game  and 
shift,  total  "payout"  by  game  and  shift, 
and  the  "win/loss"  by  game  and  shift. 

(5)  At  a  minimum,  investigations  shall 
be  performed  for  statistical  percentage 
fluctuations  from  the  base  level  for  a 
month  in  excess  of  +/  -  3%.  The  base 
level  is  defined  as  the  gaming 
operations  win  percentage  for  the 
previous  business  year  or  the  previous 
12  months. 

(g)  Key  control  standards.  (1)  Keys  to 
locked  box  tickets  shall  be  maintained 
by  a  department  independent  of  the 
keno  function. 

(2)  The  master  panel,  which 
safeguards  the  wiring  that  controls  the 
sequence  of  the  game,  shall  be  locked  at 
all  times  to  prevent  unauthorized 
access.  Someone  independent  of  the 
Keno  department  is  required  to 
accompany  such  keys  to  the  Keno  area 
and  observe  repairs  or  refills  each  time 
locked  boxes  are  accessed. 

(3)  Master  panel  keys  shall  be 
maintained  by  a  department 
independent  of  the  keno  function. 

(4)  Microfilm  machine  keys  shall  be 
maintained  by  persormel  who  are 
independent  of  the  keno  writer 
function. 

(5)  Someone  independent  of  the  keno 
writer  function  (e.g.,  a  keno  supervisor 
who  doesn't  wTite  or  someone 
independent  of  keno)  shall  be  required 
to  observe  each  time  the  microfilm 
machine  is  accessed  by  keno  personnel. 

(6)  Keno  equipment  discussed  in  this 
section  shall  always  be  locked  when  not 
being  accessed. 

(7)  All  electrical  connections  shall  be 
wired  in  such  a  manner  so  as  to  prevent 
tampering. 

(8)  Duplicate  keys  to  the  above  areas 
shall  be  maintained  independently  of 
the  keno  department. 

(h)  Standards  for  keno  audit.  (1)  The 
accounting  department  shall  perform 
the  various  audit  functions  of  keno  and 
shall  include  verification  on  a  sample 


basis  at  least  once  a  week  of  the  total 
"write"  by  writer  and  shift  (from  inside 
tickets  for  microfilm  or  videotape 
system  or  from  locked  box  copies  for  a 
writing  machine  system),  the  total 
"payout"  by  writer  and  shift,  and  the 
"win/loss"  by  writer  and  shift. 

(2)  Audit  procedures  may  be 
performed  up  to  one  month  following 
the  transaction. 

(3)  Keno  audit  personnel  shall  foot 
write  (either  inside  ticket  or  restricted 
copy)  and  payouts  (customer  copy)  to 
arrive  at  an  audited  win/loss  by  shift. 

(4)  Keno  audit  personnel  shall  obtain 
an  audited  win/loss  for  each  bank  (i.e., 
individual  writer  or  community).  The 
keno  audit  function  is  independent  of 
the  keno  department  for  the  next  five 
standards. 

(5)  The  keno  receipts  (net  cash 
proceeds)  shall  be  compared  with  the 
audited  win/loss  by  keno  audit 
personnel. 

(6)  Major  cash  variances  (i.e.,  overages 
or  shortages  in  excess  of  $25.00)  noted 
in  the  comparison  in  paragraph  (h)  (5) 
of  this  section  shall  be  investigated  on 

a  timely  basis. 

(7)  On  a  sample  basis  (for  at  least  one 
race  per  shift  or  ten  races  per  week) 
keno  audit  personnel  shall  perform  the 
following,  where  applicable: 

(i)  Regrade  winning  tickets  utilizing 
the  payout  schedule  and  draw  tickets 
and  compare  winning  tickets  (inside 
and  outside)  to  restricted  copies  (locked 
box  copy,  developed  microfilm, 
videotape,  etc.)  for  100%  of  all  winning 
tickets  of  $100.00  or  greater  and  25%  of 
all  winning  tickets  under  $100.00  for 
those  races  selected; 

(ii)  Either  review  sequential 
numbering  on  inside  tickets  (microfilm 
and  videotape  systems)  to  ensure  that 
tickets  have  not  been  destroyed  to  alter 
the  amount  of  write,  or  compute  write 
from  developed  film  and  compare  to 
write  computed  from  inside  tickets; 

(iii)  Review  restricted  copies  for  blank 
tickets  and  proper  voiding  of  voids; 

(iv)  Ensure  the  majority  of  the  races  in 
the  sample  selected  contain  payouts  in 
excess  of  $100.00  but  less  than  the 
amount  established  for  the  independent 
verification  required  by  paragraph  (d) 
(3)  of  this  section. 

(8)  In  addition  to  the  audit  procedures 
in  paragraph  (h)  (7)  of  this  section, 
when  a  keno  game  is  operated  by  one 
person: 

(i)  At  least  25%  of  all  other  winning 
tickets  shall  be  regraded; 

(ii)  At  least  10%  of  all  tickets  shall  be 
traced  to  the  restricted  copy; 

(iii)  Film  of  rabbit  ears  shall  be 
randomly  compared  to  draw  tickets  for 
at  least  25%  of  the  races; 


(9)  The  keno  audit  function  shall  be 
independent  of  the  keno  shift  being 
audited  when  performing  standards  in 
paragraph  (h)  (7)  (i),  (ii),  and  (iii)  of  this 
section, 

(10)  Draw  tickets  shall  be  compared  to 
rabbit  ears  film  for  at  least  five  races  per 
week  with  payouts  which  do  not  require 
draw  ticket  verification  independent  of 
the  keno  department.  (The  draw 
information  may  be  compared  to  the 
rabbit  ears  at  the  time  the  balls  are 
drawn  provided  it  is  done  without  the 
knowledge  of  keno  personnel  and  it  is 
subsequently  compared  to  the  keno 
draw  ticket.) 

(11)  Documentation  (e.g.,  logs, 
checklists,  etc.)  shall  be  maintained 
which  shall  evidence  the  performance 
of  all  keno  audit  procedures. 

(12)  Non-keno  management  shall 
review  keno  audit  exceptions,  perform 
investigations  into  unresolved 
exceptions  and  document  results. 

(13)  Copies  of  all  Keno  tickets  and  the 
video  tape  of  the  rabbit  ears  shall  be 
maintained  for  at  least  seven  days. 

(i)  Standards  for  multi-race  keno 
tickets.  (1)  Procedures  are  established  to 
notify  keno  personnel  immediately  of 
large  multi-race  winners  to  ensure 
compliance  with  the  standard  in 
paragraph  (d)  (3)  of  this  section. 

(2)  Controls  exist  to  ensure  that  keno 
personnel  are  aware  of  multi-race  tickets 
still  in  process  at  the  end  of  a  shift. 

(j)  For  any  authorized  computer 
applications,  alternate  documentation 
and/or  procedures  that  are  at  least  at  the 
level  of  control  described  by  the 
standards  in  this  section  may  be 
acceptable. 

§  542.9    What  are  the  minimum  internal 
control  standards  for  computerized  Iteno? 

(a)  Game  play  standards.  (1)  The 
computerized  customer  ticket  shall 
include  the  date,  game  number,  ticket 
sequence  number,  station  number,  and 
conditioning  (including  multi-race  if 
applicable). 

(2)  Concurrently  with  the  generation 
of  the  ticket  the  information  on  the 
ticket  shall  be  recorded  on  a  restricted 
transaction  log  or  computer  storage 
media. 

(3)  Keno  personnel  shall  be  precluded 
fi-om  access  to  the  restricted  transaction 
log  or  computer  storage  media. 

(4)  When  it  is  necessary  to  void  a 
ticket,  the  void  information  shall  be 
inputted  in  the  computer  and  the 
computer  shall  document  the 
appropriate  information  pertaining  to 
the  voided  wager  (e.g.,  void  slip  is 
issued  or  equivalent  documentation  is 
generated). 

(5)  Controls  shall  exist  to  prevent  the 
writing  and  voiding  of  tickets  after  a 
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game  has  been  closed  and  after  the 
number  selection  process  for  that  game 
has  begun. 

(6)  The  controls  in  effect  for  tickets 
prepared  in  outstations  (if  applicable) 
shall  be  identical  to  those  in  effect  for 
the  primary  keno  game. 

(b)  The  following  standards  shall 
apply  if  a  rabbit  ear  system  is  utilized: 

(1)  A  camera  shall  be  utilized  to  film 
the  following  both  prior  to,  and 
subsequent  to.  the  calling  of  a  game: 

(i)  Empty  rabbit  ears; 
(ii)  Date  and  time; 
(iii)  Game  number;  and 
(iv)  Full  rabbit  ears. 

(2)  The  film  of  the  rabbit  ears  shall 
provide  a  legible  identification  of  the 
numbers  on  the  balls  drawn. 

(3)  Keno  personnel  shall  immediately 
input  the  selected  numbers  in  the 
computer  and  the  computer  shall 
document  the  date,  the  game  number, 
the  time  the  game  was  closed,  and  the 
numbers  drawn. 

(4)  A  gaming  operation  shall  estabhsh 
and  comply  with  procedures  which 
prevent  unauthorized  access  to  keno 
balls  in  play. 

(5)  Back-up  keno  ball  inventories 
shall  be  secured  in  a  manner  to  prevent 
unauthorized  access. 

(6)  The  gaming  operation  shall 
establish  and  comply  with  procedures 
for  inspecting  new  keno  balls  put  into 
play  as  well  as  for  those  in  use. 

(c)  The  following  standards  shall 
apply  if  a  random  number  generator  is 
utilized: 

(1)  The  random  number  generator 
shall  be  linked  to  the  computer  system 
and  shall  directly  relay  the  numbers 
selected  into  the  computer  without 
manual  input. 

(2)  Keno  personnel  shall  be  precluded 
from  access  to  the  random  number 
generator. 

(d)  Winning  tickets  shall  be  verified 
and  paid  as  follows: 

(1)  The  sequence  number  of  tickets 
presented  for  payment  shall  be  inputted 
into  the  computer,  and  the  payment 
amount  generated  by  the  computer  shall 
be  given  to  the  patron. 

(2)  A  gaming  operation  shall  estabhsh 
and  comply  with  procedures  to 
preclude  payment  on  tickets  previously 
presented  for  payment,  unclaimed 
winning  tickets  (sleepers)  after  a 
specified  period  of  time,  voided  tickets, 
and  tickets  which  have  not  been  issued 
yet. 

(3)  All  payouts  shall  be  supported  by 
the  customer  (computer-generated)  copy 
of  the  winning  ticket  (payout  amount  is 
indicated  on  the  customer  ticket  or  a 
payment  slip  is  issued). 

(4)  A  manual  report  or  other 
documentation  shall  be  produced  and 
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maintained  documenting  any  pa>Tnents 
made  on  tickets  which  are  not 
authorized  by  the  computer. 

(5)  Winning  tickets  over  a  specified 
dollar  amount  (not  to  exceed  $10,000  for 
locations  with  more  than  $5  million 
annual  keno  write  and  $3,000  for  all 
other  locations)  shall  also  require  the 
following: 

(i)  Approval  of  management 
personnel  independent  of  the  keno 
department,  evidenced  by  their 
signature; 

(ii)  Review  of  the  videotape  or 
development  of  the  film  of  the  rabbit 
ears  to  verify  the  legitimacy  of  the  draw 
and  the  accuracy  of  the  draw  ticket  (for 
rabbit  ear  systems  only); 

(iii)  Comparison  of  the  winning 
customer  copy  to  the  computer  reports; 

(iv)  Regrading  of  the  customer  copy 
using  the  payout  schedule  and  draw 
information;  and 

(v)  Documentation  and  maintenance 
of  the  procedures  in  this  paragraph. 

(6)  When  the  keno  game  is  operated 
by  one  person,  all  winning  tickets  in 
excess  of  an  amount  to  be  determined 
by  management  (not  to  exceed  $1,500) 
shall  be  reviewed  and  authorized  by 
someone  independent  of  the  keno 
department. 

(e)  Check  out  standards  at  the  end  of 
each  keno  shift.  For  each  writer  station, 
a  cash  summary  report  (count  sheet) 
shall  be  prepared  that  includes: 

(1)  Computation  of  net  cash  proceeds 
for  the  shift  and  the  cash  turned  in;  and 

(2)  Signatures  of  two  employees  who 
have  verified  the  net  cash  proceeds  for 
the  shift  and  the  cash  turned  in. 

(f)  If  a  gaming  operation  offers 
promotional  payouts  and  awards,  the 
payout  form/documentation  shall 
include  the  following  information: 

(1)  Date  and  time; 

(2)  Dollar  amount  of  payout  or 
description  of  personal  property  (e.g., 
jacket,  toaster,  car,  etc.); 

(3)  Type  of  promotion;  and 

(4)  Signature  of  at  least  one  employee 
authorizing  and  completing  the 
transaction; 

(g)  Statistics  shall  be  maintained  as 
follows: 

(1)  Records  shall  be  maintained  which 
include  win  and  write  by  individual 
writer  for  each  day. 

(2)  Records  shall  be  maintained  which 
include  (for  each  licensed  game)  win, 
write,  and  win-to-write  hold  percentage 
for: 

(i)  Each  shift; 
(ii)  Each  day; 
(iii)  Month-to-date;  and 
(iv)  Year-to-date  or  fiscal  year-to-date 
as  applicable. 

(3)  Non-keno  management 
independent  from  the  keno  personnel 


shall  review  keno  statistical  data  at  least 
on  a  monthly  basis  and  investigate  any 
large  or  unusual  statistical  variances. 

(4)  At  a  minimum,  investigations  shall 
be  performed  for  statistical  percentage 
fluctuations  from  the  base  level  for  a 
month  in  excess  of  +/  -  3%.  The  base 
level  shall  be  defined  as  the  gaming 
operation's  win  percentage  for  the 
previous  business  year  or  the  previous 
12  months. 

(5)  Such  investigations  shall  be 
documented  and  maintained. 

(h)  System  Security  Standards.  (1)  .MI 
keys  (including  duplicates)  to  sensitive 
computer  hardware  in  the  keno  area 
shall  be  maintained  by  a  department 
independent  of  the  keno  function. 

(2)  Someone  independent  of  the  keno 
department  shall  be  required  to 
accompany  such  keys  to  the  keno  area 
and  shall  observe  changes  or  repairs 
each  time  the  sensitive  areas  are 
accessed. 

(I)  A  gaming  operation  shall  comply 
with  the  following  documentation 
standards: 

(1)  Adequate  documentation  of  all 
pertinent  keno  information  shall  be 
generated  by  the  computer  system. 

(2)  This  documentation  shall  be 
restricted  to  authorized  personnel. 

(3)  The  documentation  shall  include, 
at  a  minimum: 

(i)  Ticket  information  (as  described  in 
paragraph  (a)(1)  of  this  section); 

(ii)  Payout  inforraation  (date,  time, 
ticket  number,  amount,  etc.); 

(iii)  Game  information  (number,  ball 
draw,  time,  etc.); 

(iv)  Daily  recap  information  which 
includes: 

(A)  Write; 

(B)  Payouts;  and 

(C)  Gross  revenue  (win); 

(v)  System  exception  information, 
including: 

(A)  Voids; 

(B)  Late  pays;  and 

(C)  Appropriate  system  parameter 
information  (e.g.,  changes  in  pay  tables, 
ball  draws,  payouts  over  a 
predetermined  amount,  etc.);  and 

(vi)  Personnel  access  listing  which 
includes  at  least: 

(A)  Employee  name; 

(B)  Employee  identification  number; 
and 

(C)  Listing  of  functions  employee  can 
perform  or  equivalent  means  of 
identif\'ing  same. 

(j)  Keno  audit  standards.  (1)  The  keno 
audit  function  shall  be  independent  of 
the  keno  department. 

(2)  At  least  annually,  keno  audit  shall 
foot  the  vvTite  on  the  restricted  copy  of 
the  keno  transaction  import  for  a 
minimum  of  one  shif?  and  compare  the 
total  to  the  total  as  documented  by  the 
computer. 
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(3)  For  at  least  one  shift  every  other 
month  keno  audit  shall  perform  the 
following: 

(i)  Foot  the  customer  copy  of  the 
payouts  and  trace  the  total  to  the  payout 
report;  and 

(ii)  Regrade  at  least  1%  of  the  winning 
tickets  using  the  payout  schedule  and 
draw  ticket: 

(4)  Keno  audit  shall  perform  the 
following: 

(i)  For  a  minimum  of  five  games  per 
week,  compare  the  videotape/film  of  the 
rabbit  ears  to  the  computer  transaction 
summary; 

(ii)  Compare  net  cash  proceeds  to  the 
audited  win/loss  by  shift  and  investigate 
any  large  cash  overages  or  shortages 
{i.e..  in  excess  of  S25.00); 

(iii)  Review  and  regrade  all  winning 
tickets  greater  than  or  equal  to  Si  .500. 
including  all  forms  which  document 
that  proper  authorizations  and 
verifications  were  obtained  and 
performed; 

(iv)  Review  the  documentation  for 
payout  adjustments  made  outside  the 
computer  and  investigate  large  and 
frequent  payments; 

(v)  Review  personnel  access  listing  for 
inappropriate  functions  an  employee 
can  perform; 

(vi)  Review  system  exception 
information  on  a  daily  basis  for 
propriety  of  transactions  and  unusual 
occurrences  including  changes  to  the 
personnel  access  listing; 

(vii)  If  a  random  number  generator  is 
used,  then  at  least  weekly  review  the 
numerical  frequency  distribution  for 
potential  patterns;  and 

(viii)  Investigate  and  document  results 
of  all  noted  improper  transactions  or 
unusual  occurrences. 

(5)  When  the  keno  game  is  operated 
by  one  person: 

(i)  The  customer  copies  of  all  winning 
tickets  in  excess  of  $100  and  at  least  5% 
of  all  other  winning  tickets  shall  be 
regraded  and  traced  to  the  computer 
payout  report; 

(ii)  The  videotape/film  of  rabbit  ears 
shall  be  randomly  compared  to  the 
computer  game  information  report  for  at 
least  10%  of  the  games  during  the  shift; 

(iii)  Keno  audit  personnel  snail 
review  winning  tickets  for  proper 
authorization  pursuant  to  paragraph  (d) 
(6)  of  this  section. 

(6)  In  the  event  any  person  performs 
the  wTiter  and  deskman  functions  on  the 
same  shift,  the  procedures  described  in 
paragraphs  (j)(5)(i)  and  (ii)  of  this 
section  (using  the  sample  sizes 
indicated)  are  performed  on  tickets 
WTitten  by  that  person. 

(7)  Documentation  (e.g..  a  log. 
checklist,  etc.)  which  evidences  the 
performance  of  all  keno  audit 
procedures  shall  be  maintained. 


(8)  Non-keno  management  shall 
review  keno  audit  exceptions,  and 
perform  and  document  investigations 
into  unresolved  exceptions. 

(9)  When  a  multi-game  ticket  is  part 
of  the  sample  in  Standards  in 
paragraphs  (j)(3)(ii).  (j)(5)(i)  and  (i)(6)  of 
this  section,  the  procedures  can  be 
performed  for  10  games  or  10%  of  the 
games  won,  whichever  is  greater. 

(k)  Access  to  the  computer  system 
shall  be  adequately  restricted  (i.e., 
passwords  are  changed  at  least 
quarterly,  access  to  computer  hardware 
is  physically  restricted,  etc.). 

(1)  There  shall  be  effective 
maintenance  planned  to  service  keno 
equipment,  including  computer 
program  updates,  hardware  servicing, 
and  keno  ball  selection  equipment  (e.g.. 
service  contract  with  lessor). 

(m)  Keno  equipment  maintenance 
(excluding  keno  balls)  shall  be 
independent  of  the  keno  function. 

(n)  Keno  maintenance  shall  report 
irregularities  to  management  persoruiel 
independent  of keno. 

(0)  All  documents,  including 
computer  storage  media  discussed  in 
this  section  shall  be  retained  for  five  (5) 
years  except  for  the  followring  which 
shall  be  retained  for  at  least  seven  (7) 
days: 

(1)  Videotape  of  rabbit  ears; 

(2)  All  copies  of  winning  keno  tickets 
of  less  than  $1,500.00;  and 

(3)  The  information  required  in 
paragraph  (i)(3)  of  this  section. 

(p)  Procedures  shall  be  established  to 
notify  keno  personnel  immediately  of 
large  multi-race  winners  to  ensure 
compliance  with  standards  in 
paragraphs  (d)(5)(i)  through  (v). 
Procedures  shall  be  established  to 
ensure  that  keno  personnel  are  aware  of 
multi-race  tickets  still  in  process  at  the 
end  of  a  shift. 

(q)  For  any  authorized  computer 
applications,  alternate  documentation 
and/or  procedures  which  provide  at 
least  the  level  of  control  described  by 
the  standards  in  this  section  will  be 
acceptable. 

§542.10    What  are  the  minimum  internal 
control  standards  for  pari-mutuel 
wagering? 

(a)  Betting  ticket  and  equipment 
standards.  (1)  All  pari-mutuel  wagers 
shall  be  transacted  through  the  pari- 
mutuel  system.  In  case  of  computer 
failure  between  the  pari-mutuel  book 
and  the  hub,  no  tickets  shall  be 
manually  written. 

(2)  Whenever  a  betting  station  is 
opened  for  wagering  or  turned  over  to 
a  new  writer/cashier,  the  writer/cashier 
shall  sign  on  and  the  computer  shall 
document  gaming  operation  name. 


station  number,  the  writer/cashier 
identifier,  and  the  date  emd  time. 

(3)  A  betting  ticket  shall  consist  of  at 
least  three  parts: 

(i)  An  original  which  shall  be 
transacted  and  issued  through  a  printer 
and  given  to  the  patron; 

(ii)  A  copy  which  shall  be  recorded 
concurrently  with  the  generation  of  the 
original  ticket  either  on  paper  or  other 
storage  media  (e.g.,  tape  or  diskette); 

(iii)  A  restricted  copy  which  shall  not 
be  accessible  to  book  employees;  and 

(iv)  For  automated  systems  the  second 
copy  referred  to  in  paragraph  (a)(3)(ii) 
and  the  restricted  copy  referred  to  in 
paragraph  (a)(3)(iii)  may  be  retained 
within  the  automated  system. 

(4)  Upon  accepting  a  wager,  the 
betting  ticket  which  is  created  shall 
contain  the  following: 

(i)  An  alpha-numeric  ticket  number; 

(ii)  Gaming  operation  name  and 
station  number; 

(iii)  Race  track,  race  number,  horse 
identification  or  event  identification,  as 
applicable; 

(iv)  Type  of  bet(s),  each  bet  amount, 
total  number  of  bets,  and  total  take;  and 

(v)  Date  and  time. 

(5)  All  tickets  shall  be  considered 
final  at  post  time. 

(6)  If  a  book  voids  a  betting  ticket 
written  prior  to  post  time; 

(i)  A  void  designation  shall  be 
immediately  branded  by  the  computer 
on  the  ticket; 

(ii)  All  voids  shall  be  signed  by  the 
vmter/cashier  and  the  supervisor  at  the 
time  of  the  void;  and 

(iii)  A  ticket  may  be  voided  manually 
by  inputting  the  ticket  sequence  number 
and  immediately  writing/stamping  a 
void  designation  on  the  original  ticket. 

(7)  Future  wagers  shall  be  accepted 
and  processed  in  the  same  manner  as 
regular  wagers. 

(b)  Payout  standards.  (1)  Prior  to 
making  payment  on  a  ticket  the  writer/ 
cashier  shall  input  the  ticket  for 
verification  and  payment  authorization. 

(2)  The  system  shall  brand  the  ticket 
with  a  paid  designation,  the  amount  of 
payment  and  date,  or  if  a  writer/cashier 
manually  inputs  the  ticket  sequence 
number  into  the  computer,  the  writer/ 
cashier  shall  immediately  date  stamp 
and  write/stamp  a  paid  designation  on 
the  patron's  ticket. 

(3)  The  computer  shall  be  incapable  of 
authorizing  payment  on  a  ticket  which 
has  been  previously  paid,  a  voided 
ticket,  a  losing  ticket,  or  an  imissued 
ticket. 

(4)  In  case  of  computer  failure,  tickets 
may  be  paid.  In  those  instances  where 
system  failure  has  occurred  and  tickets 
are  manually  paid,  a  log  shall  be 
maintained  which  includes: 
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(i)  Date  and  time  of  system  failure; 

(ii)  Reason  for  failure;  and 

(iii)  Date  and  time  system  is  restored. 

(5)  A  log  for  all  manually  paid  tickets 
shall  be  maintained  which  shall 
include: 

(i)  An  alpha-numeric  ticket  number; 

(ii)  Gaming  operation  name  and 
station  number; 

(iii)  Racetrack,  race  number  has 
identification  or  event  identification,  as 
applicable; 

(iv)  Type  of  bet{s).  each  bet  amount, 
total  number  of  bets  and  total  take; 

(v)  Date  and  time. 

(6)  All  manually  paid  tickets  shall  be 
entered  into  the  computer  system  as 
soon  as  possible  to  verify  the  accuracy 
of  the  payout  (this  does  not  apply  to 
purged,  unpaid  winning  tickets).  All 
manually  paid  tickets  shall  be  regraded 
as  part  of  the  end-of-day  audit  process 
should  the  computer  system  be 
inoperative. 

(c)  Checkout  standards.  (1)  Whenever 
the  betting  station  is  closed  or  the 
writer/cashier  is  replaced,  the  writer/ 
cashier  shall  sign  off  and  the  computer 
shall  document  the  gaming  operation 
name,  station  number,  the  writer/ 
cashier  identifier,  the  date  and  time,  and 
cash  balance. 

(2)  For  each  writer/cashier  station  a 
summary  report  shall  be  completed  at 
the  conclusion  of  each  shift  including: 

(i)  Computation  of  cash  turned  in  for 
the  shift;  and 

(ii)  Signatures  of  two  employees  who 
have  verified  the  cash  turned  in  for  the 
shift. 

(d)  Pari-mutuel  book  employees  shall 
be  prohibited  from  wagering  on  race 
events  while  on  duty,  including  during 
break  periods  and  from  wagering  on 
race  events  occurring  while  the 
employee  is  on  duty. 

(e)  Computer  reports  standards.  (1) 
Adequate  documentation  of  all 
pertinent  pari-mutuel  information  shall 
be  generated  by  the  computer  system. 

(2)  This  documentation  shall  be 
restricted  to  authorized  personnel. 

(3)  The  documentation  shall  be 
created  daily  and  shall  include,  but  not 
limited  to: 

(i)  Ticket/voucher  number; 

(ii)  Date/time  of  transaction; 

(iii)  Type  of  wager; 

(iv)  Horse  identification  or  event 
identification; 

(v)  Amount  of  wagers  (by  ticket, 
writer/SAM.  track/event,  and  total); 

(vi)  Amount  of  payouts  (by  ticket. 
writer/SAM.  track/event,  and  total); 

(vii)  Tickets  refunded  (by  ticket, 
writer,  track/event,  and  total); 

(viii)  Unpaid  winners/vouchers 
("outs")  (by  ticket/voucher,  track/event, 
and  total); 


(ix)  Voucher  sales/payments  (by 
ticket.  writer/SAM.  and  track/event); 

(x)  Voids  (by  ticket,  vmter.  and  total); 

(xi)  Future  wagers  (by  ticket,  date  of 
event,  total  by  day.  and  total  at  the  time 
of  revenue  recognition); 

(xii)  Results  (winners  and  payout 
data); 

(xiii)  Breakage  data  (by  race  and  track/ 
event); 

(xiv)  Commission  data  (by  race  and 
track/event);  and 

(xv)  Purged  data  (by  ticket  and  total). 

(4)  The  system  shall  generate  the 
following  reports: 

(i)  A  daily  reconciliation  report  that 
summarizes  totals  by  track/event, 
including  write,  the  day's  vanning 
ticket  total,  total  commission  and 
breakage  due  the  gaming  operation,  and 
net  funds  transferred  to  or  from  the 
gaming  operation's  bank  account; 

(ii)  An  exception  report  that  contains 
a  listing  of  all  system  functions  and 
overrides  not  involved  in  the  actual 
writing  or  cashing  of  tickets,  including 
sign-on/off,  voids,  and  manually  input 
paid  tickets;  and 

(iii)  A  purged  ticket  report  that 
contains  a  listing  of  ticket  numbers, 
description,  ticket  cost  and  value,  and 
date  purged. 

(f)  A  gaming  operation  shall  perform 
the  following  accounting  and  auditing 
functions: 

(1)  The  pari-mutuel  audit  shall  be 
conducted  by  someone  independent  of 
the  race,  sports,  and  pari-mutuel 
operations. 

(2)  Documentation  shall  be 
maintained  evidencing  the  performance 
of  all  pari-mutuel  accounting  and 
auditing  procedures. 

(3)  An  accounting  employee  shall 
examine  the  daily  reconciliation  report, 
compare  it  to  the  revenue  summary 
produced  by  the  system,  and  recalculate 
the  net  amount  due  to  or  from  the 
systems  operator.  An  accounting 
employee  shall  reconcile  transfers  with 
the  bank  statements  on  a  monthly  basis. 

(4)  The  auditor  shall  verify  daily  cash 
turn-in  by  comparing  actual  cash  turned 
in  to  cash  turn-in  per  pari-mutuel 
reports  (Beginning  balance,  (+)  fills 
(draws),  (+)  net  write  (sold  less  voids), 

( - )  payouts  (net  of  IRS  withholding), 
( - )  moneybacks  (paids),  (=)  cash  turn- 
in.). 

(5)  For  one  track/event  per  day,  the 
auditor  shall  verify  commissions  per  the 
daily  reconciliation  report  by 
recalculating  track/event  commissions. 

(6)  For  the  track/event  selected  above, 
the  auditor  shall  verify  daily  transfers 
due  to/ from  the  systems  operator  by 
recalculating  the  deposits  (Net  sales.  (  +  ) 
negative  breakage,  (  - )  commissions, 

( - )  positive  breakage,  ( - )  accrual  pays, 
(=)  deposit). 


(7)  An  accounting  employee  shall 
produce  a  gross  revenue  recap  report  to 
calculate  gross  revenue  on  a  daily  and 
month-to-date  basis,  including  the 
following  totals: 

(i)  Commission; 

(ii)  Positive  breakage; 

(iii)  Negative  breakage; 

(iv)  Track/event  fees: 

(v)  Track/event  fee  rebates;  and 

(vi)  Purged  tickets. 

(8)  Track/event  fees  and  track/event 
fee  rebates  shall  be  traced  to  the 
invoices  received  from  the  systems 
operator. 

(9)  All  winning  tickets  and  vouchers 
fi-om  the  SAM's  shall  be  removed  on  a 
daily  basis  by  an  accounting  employee. 

(10)  SAM's  winning  tickets  and 
vouchers  shall  be  immediately  delivered 
to  the  accounting  department. 

(11)  The  auditor  shall  perform  the 
following  procedures: 

(i)  For  one  SAM  per  day,  foot  the 
winning  tickets  and  vouchers  deposited 
and  trace  to  the  totals  of  SAM  activity 
produced  by  the  system; 

(ii)  Foot  the  fisting  of  cashed  vouchers 
and  trace  to  the  totals  produced  by  the 
system; 

(iii)  Review  all  exceptions  for 
propriety  of  transactions  and  unusual 
occurrences; 

(iv)  Review  all  voids  for  propriety; 

(v)  For  one  day  per  week.  verif\-  the 
results  as  produced  by  the  system  to  the 
results  provided  by  an  independent 
source; 

(vi)  For  one  day  per  week,  regrade  1% 
of  paid  (cashed)  tickets  to  ensure 
accuracy  and  propriety;  and 

(vii)  When  applicable,  reconcile  the 
daily  totals  of  future  tickets  written  to 
the  totals  produced  by  the  system  for 
both  unearned  and  earned  take,  and 
review  the  reports  to  ascertain  that 
future  wagers  are  properly  included  on 
the  day  of  the  event. 

(12)  At  least  annually  the  auditor 
shall  perform  the  following: 

(i)  Foot  the  wagers  for  one  day  and 
trace  to  the  total  produced  by  the 
system;  and 

(ii)  Foot  the  customer  copy  of  paid 
tickets  for  one  day  and  trace  to  the  total 
produced  by  the  system. 

(13)  At  least  one  day  per  quarter,  the 
auditor  shall  recalculate  and  verif\-  the 
change  in  the  unpaid  winners  to  the 
total  purged  tickets. 

(g)  For  any  computer  applications 
utilized,  alternate  documentation  and/or 
procedures  which  pro\ide  at  least  the 
level  of  control  described  by  the 
standards  in  this  section  will  be 
acceptable. 
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§  542.1 1     What  are  the  minimum  internal 
control  standards  for  table  games? 

(a)  Where  a  standard  in  this  section 
requires  a  minimum  of  three  employees 
to  perform  a  function  or  be  present 
during  one.  Tier  A  and  B  gaming 
operations  may  require  only  two 
employees  to  be  present. 

(b)  If  a  gaming  operation  allows 
marker  credit  play  (exclusive  of  rim 
credit  and  call  bets),  the  following 
standards  shall  apply: 

(1)  A  marker  system  shall  allow  for 
credit  to  be  both  issued  and  repaid  in 
the  pit.  A  name  credit  system  shall 
allow  for  the  issuance  of  credit  without 
using  markers. 

(2)  Prior  to  the  issuance  of  gaming 
credit  to  a  player,  the  employee 
extending  the  credit  shall  contact  the 
cashier  or  other  independent  source  to 
determine  if  the  player's  credit  limit  has 
been  properly  established  and  there  is 
sufficient  remaining  credit  available  for 
the  advance. 

(3)  Proper  authorization  of  credit 
extension  in  excess  of  the  previously 
established  limit  shall  be  documented. 

(4)  The  amount  of  credit  extended 
shall  be  communicated  to  the  cage  or 
another  independent  source  and  the 
amount  documented  within  a 
reasonable  time  subsequent  to  each 
issuance. 

(5)  The  marker  form  shall  be  prepared 
in  at  least  triplicate  form  (triplicate  form 
being  defined  as  three  parts  performing 
the  functions  delineated  in  the  standard 
in  paragraph  (b)  (6)  of  this  section),  with 
a  preprinted  or  concurrently-printed 
marker  number,  and  utilized  in 
numerical  sequence  (This  requirement 
shall  not  preclude  the  distribution  of 
batches  of  markers  to  various  pits). 

(6)  At  least  three  parts  of  each 
separately  numbered  marker  form  shall 
be  utilized  as  follows: 

(i)  Original  shall  be  maintained  in  the 
pit  until  settled  or  transferred  to  the 
cage; 

(ii)  Payment  slip  shall  be  maintained 
in  the  pit  until  the  marker  is  settled  or 
transferred  to  the  cage.  If  paid  in  the  pit, 
the  slip  shall  be  inserted  in  the  table 
drop  box.  If  not  paid,  the  slip  shall  be 
transferred  to  the  cage  with  the  original; 

(iii)  Issue  slip — shall  be  inserted  into 
the  appropriate  table  drop  box  when 
credit  is  extended  or  when  the  player 
has  signed  the  original. 

(7)  When  marker  documentation  (e.g.. 
issue  slip  and  payment  slip)  is  inserted 
in  the  drop  box.  such  action  shall  be 
performed  by  the  dealer  at  the  table. 

(8)  A  record  shall  be  maintained 
which  details  the  following  (e.g..  master 
credit  record  retained  at  the  pit 
podium.): 


(i)  The  signature  or  initials  of  the 
individual(s)  approving  the  extension  of 
credit  (unless  such  information  is 
contained  elsewhere  for  each  issuance): 

(ii)  The  legible  name  of  the  individual 
receiving  the  credit: 

(iii)  The  date  and  shift  of  granting  the 
credit; 

(iv)  The  table  on  which  the  credit  was 
extended; 

(v)  The  amount  of  credit  issued; 

(vi)  The  marker  number; 

(vii)  The  amount  of  credit  remaining 
after  each  issuance  or  the  total  credit 
available  for  all  issuances; 

(viii)  The  amount  of  payment  received 
and  nature  of  settlement  (e.g.,  credit  slip 
number,  cash,  chips,  etc.);  and 

(ix)  The  signature  or  initials  of  the 
individual  receiving  payment/ 
settlement. 

(9)  The  forms  required  in  paragraphs 
(b)  (5).  (6).  and  (8)  of  this  section  shall 
be  safeguarded,  and  adequate 
procedures  shall  be  employed  to  control 
the  distribution,  use,  and  access  to  these 
forms. 

(10)  All  credit  extensions  shall  be 
initially  evidenced  by  lammer  buttons 
which  shall  be  displayed  on  the  table  in 
public  view  and  placed  there  by 
supervisory  persormel. 

(11)  Marker  preparation  shall  be 
initiated  and  other  records  updated 
within  approximately  one  hand  of  play 
following  the  initial  issuance  of  credit  to 
the  player. 

(12)  Lammer  buttons  shall  be  removed 
only  by  the  dealer  employed  at  the  table 
upon  completion  of  a  marker 
transaction. 

(13)  The  original  marker  shall  contain 
at  least  the  following  information: 
marker  number,  player's  name  and 
signature,  date,  and  amount  of  credit 
issued. 

(14)  The  issue  slip  or  stub  shall 
include  the  same  marker  number  as  the 
original,  the  table  number,  date  and 
time  of  issuance,  and  amount  of  credit 
issued.  The  issue  slip  or  stub  shall  also 
include  the  signature  of  the  individual 
extending  the  credit,  and  the  signature 
or  initials  of  the  dealer  at  the  applicable 
table,  unless  this  information  is 
included  on  another  document  verifying 
the  issued  marker. 

(15)  The  payment  slip  shall  include 
the  same  marker  number  as  the  original. 
When  the  marker  is  paid  in  full  in  the 
pit.  it  shall  also  include  the  table 
number  where  paid,  date  and  time  of 
payment,  nature  of  settlement  (cash, 
chips,  etc.)  and  amount  of  payment.  The 
payment  slip  shall  also  include  the 
signature  of  a  pit  supervisor 
acknowledging  payment,  and  the 
signature  or  initials  of  the  dealer 
receiving  payment,  unless  this 


information  is  included  on  another 
document  verifying  the  payment  of  the 
marker. 

(16)  When  partial  payments  are  made 
in  the  pit.  a  new  marker  shall  be 
completed  reflecting  the  remaining 
balance  and  the  marker  number  of  the 
marker  originally  issued. 

(17)  When  partial  payments  are  made 
in  the  pit,  the  payment  slip  of  the 
marker  which  was  originally  issued 
shall  be  properly  cross-referenced  to  the 
new  marker  number,  completed  with  all 
information  required  by  paragraph  (b) 
(16)  of  this  section,  and  inserted  into  the 
drop  box. 

(18)  The  cashier's  cage  or  another 
independent  source  shall  be  notified 
when  payments  (full  or  partial)  are 
made  in  the  pit  so  that  cage  records  can 
be  updated  for  such  ttcuisactions. 
Notification  shall  be  made  no  later  than 
when  the  patron's  play  is  completed  or 
at  shift  end,  whichever  is  earlier. 

(19)  The  Tribe  shall  implement 
appropriate  controls  for  purpose  of 
security  and  integrity.  The  Tribe  shall 
establish  and  comply  with  procedures 
for  collecting  and  recording  checks 
returned  to  the  gaming  operation  after 
deposit  which  include  re-deposit 
procedures.  These  procedures  shall 
provide  for  notification  of  cage/credit 
departments  and  custodianship  of 
returned  checks. 

(20)  All  portions  of  markers,  both 
issued  and  unissued,  shall  be 
safeguarded  and  procedures  shall  be 
employed  to  control  the  distribution, 
use  and  access  to  the  forms. 

(21)  An  investigation  shall  be 
performed  to  determine  the  cause  and 
responsibility  for  loss  whenever  marker 
forms,  or  any  part  thereof,  are  missing. 
The  result  of  tie  investigation  shall  be 
documented  and  maintained  for 
inspection. 

(22)  When  markers  are  transferred  to 
the  cage,  marker  transfer  forms  or 
marker  credit  slips  (or  similar 
documentation)  shall  be  utilized  and 
such  documents  shall  include,  at  a 
minimum,  the  date,  time,  shift,  marker 
number(s).  table  number(s),  amount  of 
each  marker,  the  total  amount 
transferred,  signature  of  pit  supervisor 
releasing  instruments  from  the  pit,  and 
the  signature  of  cashier  verifying  receipt 
of  instruments  at  the  cage. 

(23)  All  markers  shall  be  transferred 
to  the  cage  within  24  hours  of  issuance. 

(24)  Markers  shall  be  transported  to 
the  cashier's  cage  by  an  individual  who 
is  independent  of  the  marker  issuance 
and  payment  functions  (pit  clerks  may 
perform  this  function). 

(c)  The  following  standards  shall 
apply  if  personal  checks  or  other  name 
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credit  instruments  are  accepted  in  the 
pit: 

(1)  Prior  to  accepting  a  name  credit 
instrument,  the  employee  extending  the 
credit  shall  contact  the  cashier  or 
another  independent  source  to 
determine  if  the  player's  credit  Hmit  has 
been  properly  established  and  the 
remaining  credit  available  is  sufficient 
for  the  advance. 

(2)  All  name  credit  instnxments  shall 
be  transferred  to  the  cashier's  cage 
(utilizing  a  two-part  order  for  credit) 
immediately  following  the  acceptance  of 
the  instrument  and  issuance  of  chips  (If 
name  credit  instruments  are  transported 
accompanied  by  a  credit  slip,  an  order 
for  credit  is  not  required). 

(3)  The  order  for  credit  (if  applicable) 
and  the  credit  slip  shall  include  the 
patron's  name,  amount  of  the  credit 
instrument,  the  date,  time,  shift,  table 
number,  signature  of  pit  supervisor 
releasing  instrument  from  pit,  and  the 
signature  of  cashier  verifying  receipt  of 
instrument  at  the  cage. 

(4)  The  procedures  for  transacting 
table  credits  at  standards  in  paragraphs 
(f)(16)  through  (f)(23)  shall  be  strictly 
adhered  to. 

(5)  The  acceptance  of  payments  in  the 
pit  for  name  credit  instruments  shall  be 
prohibited. 

(d)  The  following  standards  shall 
apply  if  call  bets  are  accepted  in  the  pit: 

fl)  A  call  bet  shall  be  evidenced  by 
the  placement  of  a  lammer  button, 
chips,  or  other  identifiable  designation 
in  an  amount  equal  to  that  of  the  wager 
in  a  specific  location  on  the  table. 

(2)  The  placement  of  the  lammer 
button,  chips,  or  other  identifiable 
designation  shall  be  performed  by 
supervisory/boxmen  personnel.  The 
placement  may  be  performed  by  a  dealer 
only  if  the  supervisor  physically 
observes  and  gives  specific 
authorization. 

(3)  The  call  bet  shall  be  settled  at  the 
end  of  each  hand  of  play  by  the 
preparation  of  a  marker,  repayment  of 
the  credit  extended,  or  the  payoff  of  the 
winning  wager.  Call  bets  extending 
beyond  one  hand  of  play  shall  be 
prohibited. 

(4)  The  removal  of  the  lammer  button, 
chips,  or  other  identifiable  designation 
shall  be  performed  by  the  dealer/ 
boxman  upon  completion  of  the  call  bet 
transaction. 

(e)  The  following  standards  shall 
apply  if  rim  credit  is  extended  in  the  pit: 

(1)  Rim  credit  shall  be  evidenced  by 
the  issuance  of  chips  to  be  placed  in  a 
neutral  zone  on  the  table  and  then 
extended  to  the  patron  for  the  patron  to 
wager,  or  to  the  dealer  to  wager  for  the 
patron,  and  by  the  placement  of  a 
lammer  button  or  other  identifiable 


designation  in  an  amount  equal  to  that 
of  the  chips  extended. 

(2)  Rim  credit  shall  be  recorded  on 
player  cards,  or  similarly  used 
documents,  which  shall  be: 

(i)  Prenumbered  or  concurrently 
numbered  and  accounted  for  by  a 
department  independent  of  the  pit; 

(ii)  For  all  extensions  and  subsequent 
repayments,  evidenced  by  the  initials  or 
signatures  of  a  supervisor  and  the  dealer 
attesting  to  the  Validity  of  each  credit 
extension  and  repayment; 

(iii)  An  indication  of  the  settlement 
method  (e.g.,  serial  number  of  marker 
issued,  chips,  cash); 

(iv)  Settled  no  later  than  when  the 
patron  leaves  the  table  at  which  the  card 
is  prepared; 

(v)  Transferred  to  the  accounting 
department  on  a  daily  basis; 

(vi)  Reconciled  with  other  forms 
utilized  to  control  the  issuance  of  pit 
credit  (e.g.,  master  credit  records,  table 
cards). 

(f)  If  foreign  currency  is  accepted  in 
the  pit,  the  following  standards  shall 
apply: 

(1)  Foreign  currency  transactions  shall 
be  authorized  by  a  pit  supervisor/ 
boxman  who  completes  a  foreign 
currency  exchange  form  prior  to  the 
exchange  for  chips  or  tokens; 

(2)  Foreign  currency  exchange  forms 
include  the  country  of  origin,  total  face 
value,  amount  of  chips/token  extended 
(i.e.,  conversion  amount),  signature  of 
supervisor/boxman,  and  the  dealer 
completing  the  transaction; 

(3)  Foreign  currency  exchange  forms 
and  the  foreign  currency  shall  be 
inserted  in  the  drop  box  by  the  dealer. 

(g)  Fill  and  credit  standards.  (1)  Fill 
slips  and  credit  slips  shall  be  in  at  least 
triplicate  form,  in  a  continuous 
numerical  series,  and  prenumbered  and 
concurrently  numbered  in  a  form 
utilizing  the  alphabet  and  only  in  one 
series  at  a  time.  The  alphabet  need  not 
be  used  if  the  numerical  series  is  not 
repeated  during  the  business  year. 

(2)  Unissued  and  issued  fill/credit 
slips  shall  be  safeguarded  and  adequate 
procedures  shall  be  employed  in  the 
distribution,  use  and  control  of  same. 
Personnel  from  the  cashier  or  pit 
departments  shall  have  no  access  to  the 
locked  box  copies  of  the  fill,  credit  slips. 

(3)  When  a  fill/credit  sfip  is  voided, 
the  cashier  shall  clearly  mark  "void" 
across  the  face  of  the  original  and  first 
copy,  the  cashier  and  one  other  person 
independent  of  the  transactions  shall 
sign  both  the  original  and  first  copy,  and 
shall  submit  them  to  the  accounting 
department  for  retention  and 
accountability. 

(4)  Fill  transactions  shall  be 
authorized  by  a  pit  supervisor  prior  to 


the  issuance  of  fill  slips  and  transfer  of 
chips,  tokens,  or  monetary  equivalents. 
The  fill  request  shall  be  communicated 
to  the  cage  where  the  fill  slip  is  printed. 

(5)  At  least  three  parts  of  each  fill  slip 
shall  be  utilized  as  follows: 

(i)  One  part  shall  be  transported  to  the 
pit  with  the  fill  and.  after  the 
appropriate  signatures  are  obtained, 
deposited  in  table  drop  box; 

(ii)  One  part  shall  be  retained  m  the 
cage  for  reconciliation  of  cashier  bank; 

(iii)  One  part  shall  be  retained  intact 
by  the  locked  machine  in  a  continuous 
unbroken  form; 

(6)  For  Tier  C  gaming  operations,  the 
part  of  the  fill  slip  that  is  placed  in  the 
drop  box  shall  be  of  a  different  color  for 
fills  than  for  credits,  unless  the  type  of 
transaction  is  clearly  distinguishable  in 
another  manner  (the  checking  of  a  box 
on  the  form  shall  not  be  a  clearly 
distinguishable  indicator). 

(7)  The  table  number,  shift,  and 
amount  of  fill  by  denomination  and  in 
total  shall  be  noted  on  all  copies  of  the 
fill  slip.  The  correct  date  and  time  shall 
be  indicated  on  at  least  two  copies. 

(8)  All  fills  shall  be  carried  from  the 
cashier's  cage  by  an  individual  who  is 
independent  of  the  transaction. 

(9)  The  fill  slip  shall  be  signed  by  at 
least  the  following  individuals  (as  an 
indication  that  each  has  counted  the 
amount  of  the  fill  and  the  amount  agrees 
with  the  fill  slip); 

(i)  Cashier  who  prepared  the  fill  slip 
and  issued  the  chips,  tokens,  or 
monetary  equivalent; 

(ii)  Runner  who  carried  the  chips, 
tokens,  or  monetary  equivalents  from 
the  cage  to  the  pit; 

(iii)  Dealer  who  received  the  chips, 
tokens,  or  monetary'  equivalents  at  the 
gaming  table;  and 

(iv)  Pit  supervisor  who  supervised  the 
fill  transaction. 

(10)  Fills  shall  be  either  broken  down 
or  verified  by  the  dealer  in  public  view 
before  the  dealer  places  the  fill  in  the 
table  tray. 

(11)  All  fill  slips  requesting  chips  or 
money  shall  be  prepared  at  the  time  a 
fill  is  made. 

(12)  The  original  fill  shp  shall  then  be 
deposited  into  the  drop  box  on  the  table 
by  the  dealer,  where  it  shall  appear  in 
the  soft  count  room  with  the  cash 
receipts  for  the  shift. 

(13)  When  table  credits  are  transacted, 
a  two-part  order  for  credit  shall  be 
prepared  by  the  pit  supervisor  for 
transferring  chips,  tokens  or  monetary 
equivalents  from  the  pit  to  the  cashier 
area  or  other  secure  area  of 
accountability. 

(14)  The  duplicate  copy  of  an  order 
for  credit  shall  be  retained  in  the  pit  to 
check  the  credit  slip  for  proper  entries 
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and  to  document  the  total  amount  of 
chips,  tokens,  and  monetary  equivalents 
removed  from  the  table. 

(15)  At  least  three  parts  of  each  credit 
slip  shall  be  utilized  as  follows: 

(i)  One  part  shall  be  retained  in  the 
cage  for  reconciliation  of  the  cashier 
bank; 

fill  One  part  shall  be  transported  to 
the  pit  by  the  runner  who  brought  the 
chips,  tokens,  markers,  or  monetary 
equivalents  from  the  pit  to  the  cage,  and 
after  the  appropriate  signatures  are 
obtained,  deposited  in  the  table  drop 
box; 

(iii)  One  part  shall  be  retained  by  the 
locked  machine  intact  in  a  continuous 
unbroken  form. 

(16)  The  table  number,  shift,  and  the 
amount  of  credit  by  denomination  and 
in  total  shall  be  noted  on  all  copies  of 
the  credit  slip.  The  correct  date  and 
time  shall  be  indicated  on  at  least  two 
copies. 

(17)  Chips,  tokens  and/or  monetary 
equivalents  shall  be  removed  from  the 
table  tray  by  the  dealer  and  shall  be 
broken  down  or  verified  by  the  dealer  in 
public  view  prior  to  placing  them  in 
racks  for  transfer  to  the  cage. 

(18)  All  chips,  tokens,  ajid  monetary 
equivalents  removed  from  the  tables  and 
markers  removed  from  the  pit  shall  be 
carried  to  the  cashier's  cage  by  an 
individual  who  is  independent  of  the 
transaction. 

(19)  The  credit  slip  shall  be  signed  by 
at  least  the  following  individuals  (as  an 
indication  that  each  has  counted  or,  in 
the  case  of  markers,  reviewed  the  items 
transferred): 

(i)  Cashier  who  received  the  items 
transferred  from  the  pit  and  prepared 
the  credit  slip; 

(ii)  Runner  who  carried  the  items 
transferred  from  the  pit  to  the  cage  and 
returned  to  the  pit  with  the  credit  slip; 

(iii)  Dealer  who  had  custody  of  the 
items  prior  to  transfer  to  the  cage;  and 

(iv)  Pit  supervisor  who  supervised  the 
credit  transaction. 

(20)  The  credit  slip  shall  be  inserted 
in  the  drop  box  by  the  dealer. 

(21)  Chips,  tokens,  or  other  monetary- 
equivalents  shall  be  deposited  on  or 
removed  from  gaming  tables  only  when 
accompanied  by  the  appropriate  fill/ 
credit  or  marker  transfer  forms. 

(h)  Drop  procedures  standards.  (1)  At 
the  close  of  each  shift: 

(i)  Each  table's  chip,  token,  coin,  and 
marker  inventory  shall  be  counted  and 
recorded  on  a  table  inventory  form;  or 

(ii)  If  the  table  banks  are  maintained 
on  an  imprest  basis,  a  final  fill  or  credit 
shall  be  made  to  bring  the  bank  back  to 
par. 

(2)  If  final  fills  are  not  made, 
beginning  and  ending  inventories  shall 


be  recorded  on  the  master  game  sheet 
for  shift  win  calculation  purposes. 

(3)  The  accuracy  of  inventory  forms 
prepared  at  shift  end  shall  be  verified  by 
the  outgoing  pit  supervisor  and  a  dealer, 
another  pit  supervisor,  or  another 
supervisor  from  another  gaming 
department.  Verifications  shall  be 
evidenced  by  signature  on  the  inventory 
form. 

(4)  If  inventory  forms  are  placed  in 
the  drop  box,  such  action  shall  be 
performed  by  someone  other  than  a  pit 
supervisor. 

(5)  The  setting  out  of  empty  drop 
boxes  and  the  drop  shall  be  a 
continuous  process. 

(6)  Procedures  shall  be  developed  and 
implemented  to  insure  that 
unauthorized  access  to  empty  drop 
boxes  shall  not  occur  from  the  time  the 
boxes  leave  the  storage  racks  until  they 
are  placed  on  the  tables. 

(7)  At  the  end  of  each  shift: 

(i)  All  locked  drop  boxes  shall  be 
removed  from  the  tables  by  an 
individual  independent  of  the  pit  shift 
being  dropped; 

(ii)  A  separate  drop  box  shall  be 
placed  on  each  table  each  shift  or  a 
gaming  operation  operator  may  utilize  a 
single  drop  box  with  separate  openings 
and  compartments  for  each  shift;  and 

(iii)  Upon  removal  from  the  tables, 
drop  boxes  shall  be  placed  on  the  cart. 
The  security  team  member  stands  guard 
over  the  cart  at  all  times.  Upon 
completion  of  the  drop,  the  cart  shall  be 
transported  directly  to  the  count  room 
or  other  secure  place  and  locked  in  a 
secure  manner  until  the  count  takes 
place. 

(8)  If  drop  boxes  are  not  placed  on  all 
tables,  then  the  pit  department  shall 
document  which  tables  were  open 
during  the  shift. 

(9)  Upon  removal  from  tables,  drop 
boxes  shall  be  transported  directly  to 
the  count  room  or  other  secure  place 
and  locked  in  a  secure  manner  until  the 
count  takes  place. 

(10)  The  transporting  of  drop  boxes 
shall  be  performed  by  a  minimum  of 
two  individuals,  at  least  one  of  whom 
shall  be  independent  of  the  pit  shift 
being  dropped.  This  standard  does  not 
apply  to  Tier  A  gaming  operations. 

(11)  All  drop  boxes  shall  be  posted 
with  a  number  corresponding  to  a 
permanent  number  on  the  gaming  table 
and  marked  to  indicate  game,  table 
number  and  shift. 

(i)  Soft  count  standards.  (1)  If  counts 
from  various  revenue  centers  occur 
simultaneously  in  the  count  room, 
procedures  shall  be  in  effect  which 
prevent  the  commingling  of  funds  from 
different  revenue  centers. 


(2)  The  soft  count  shall  be  performed 
by  a  minimum  of  three  employees.  A 
second  count  shall  be  performed  by  an 
employee  on  the  count  team  who  did 
not  perform  the  initial  count. 

(3)  At  no  time  during  the  count  shall 
there  be  fewer  than  three  employees  in 
the  count  room  until  the  monies  have 
been  accepted  into  cage/vault 
accountability. 

(4)  Count  team  members  shall  be 
rotated  on  a  routine  basis  (rotation  is 
such  that  the  count  team  is  not 
consistently  the  same  three  individuals 
more  than  four  days  per  week).  This 
standard  shall  not  apply  to  Tier  A 
gaming  operations. 

(5)  The  count  team  shall  be 
independent  of  transactions  being 
reviewed  and  counted  and  the 
subsequent  accountability  of  soft  drop 
proceeds.  A  dealer  or  a  cage  cashier  may 
be  used  if  this  person  is  not  allowed  to 
perform  the  recording  function.  An 
accounting  representative  may  be  used 
if  there  is  an  independent  audit  of  all 
soft  count  documentation. 

(6)  The  drop  boxes  shall  be 
individually  emptied  and  counted  in 
such  a  manner  to  prevent  the 
commingling  of  funds  between  boxes 
until  the  count  of  the  box  has  been 
recorded. 

(7)  The  count  of  each  box  shall  be 
recorded  in  ink  or  other  permanent  form 
of  recordation. 

(8)  If  currency  counters  shall  be 
utilized  and  the  count  room  table  shall 
be  used  only  to  empty  boxes  and  sort/ 
stack  contents,  a  count  team  member 
shall  be  able  to  observe  the  loading  and 
unloading  of  all  currency  at  the 
currency  counter,  including  rejected 
currency. 

(9)  Drop  boxes,  when  empty,  shall  be 
shown  to  another  member  of  the  count 
team,  to  another  person  who  is 
observing  the  count,  or  to  recorded  or 
live  surveillance,  provided  the  count  is 
monitored  in  its  entirety  by  someone 
independent  to  the  count. 

(10)  Original  and  first  copies  of  fill/ 
credit  slips  Shall  be  matched  or 
otherwise  reconciled  by  the  count  team 
to  verify  that  the  total  dollar  emiounts 
for  the  shift  are  identical.  For  Tier  A  or 
B  gaming  operations,  this  function  may 
be  performed  by  the  accounting 
department. 

(11)  Orders  for  fill/credit  (if 
applicable)  shall  be  matched  to  the  fill/ 
credit  slips. 

(12)  Fills  and  credits  shall  be  traced 
to  or  recorded  on  the  count  sheet  and 
examined  for  correctness. 

(13)  Pit  marker  issue  and  payment 
slips  removed  from  the  drop  boxes  shall 
either  be: 
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(i)  Traced  to  or  recorded  on  the  count 
sheet  by  the  count  team;  or 

(ii)  Totaled  by  shift  and  traced  to  the 
totals  documented  by  the  computerized 
system.  Accounting  personnel  shall 
verify  the  issue/payment  slip  for  each 
table  is  accurate, 

(14)  Foreign  currency  exchange  forms 
removed  from  the  drop  boxes  shall  be 
reviewed  for  the  proper  daily  exchange 
rate  and  the  conversion  amount  shall  be 
recomputed  by  the  count  team. 
Alternatively,  this  may  be  performed  by 
accounting/auditing  employees. 

(15)  The  opening/closing  table  and 
marker  inventory  forms  (if  applicable) 
shall  either  be: 

(i)  Examined  and  traced  to  or 
recorded  on  the  count  sheet;  or 

(ii)  If  a  computerized  system  is  used, 
accounting  personnel  can  trace  the 
opening/closing  table  and  marker 
inventory  forms  (if  applicable)  to  the 
count  sheet.  Discrepancies  shall  be 
investigated  with  the  findings 
documented  and  maintained  for 
inspection. 

(16)  Corrections  to  information 
originally  recorded  by  the  count  team 
on  soft  count  documentation  shall  be 
made  by  crossing  out  the  error,  entering 
the  correct  figure,  and  then  obtaining 
the  initials  of  at  least  two  count  team 
members  who  verified  the  change. 

(17)  The  count  sheet  shall  be 
reconciled  to  the  drop  by  a  count  team 
member  who  shall  not  function  as  the 
sole  recorder. 

(18)  All  members  of  the  count  team 
shall  attest  by  signature  to  their 
participation  in  the  games  drop.  The 
count  team  supervisor  shall  attest  to  the 
accuracy  of  the  games  drop. 

(19)  All  monies  and  monetary 
equivalents  that  were  counted  shall  be 
turned  over  to  the  cage  or  vault  cashier 
(who  shall  be  independent  of  the  count 
team)  or  to  an  authorized  person 
independent  of  the  revenue  generation 
and  the  count  process  for  verification. 

(20)  The  above  mentioned  individual 
shall  certify  by  signature  as  to  the 

'accuracy  of  the  monies  delivered  and 
received. 

(21)  Access  to  stored  drop  boxes,  full 
or  empty,  shall  be  restricted  to 
authorized  members  of  the  drop  and 
count  teams. 

(22)  Access  to  the  count  room  during 
the  count  shall  be  restricted  to  members 
of  the  drop  and  count  teams,  excluding 
authorized  observers,  supervisors  for 
resolution  of  problems,  and  authorized 
maintenance  personnel. 

(23)  The  count  sheet,  with  all     ' 
supporting  documents,  shall  be 
promptly  delivered  to  the  accounting 
department  by  a  count  team  member  or 
someone  other  than  the  cashier's 


department.  Alternatively,  it  may  be 
adequately  secured  (e.g.,  locked 
container  to  which  only  accounting 
personnel  can  gain  access)  until 
retrieved  by  the  accounting  department. 

(j)  Key  control  standards.  (1)  The 
involvement  of  at  least  two  individuals 
independent  of  the  cage  department 
shall  be  required  to  access  stored  empty 
drop  boxes. 

(2)  Drop  box  release  keys  standards, 
(i)  The  keys  shall  be  maintained  by  a 

department  independent  of  the  pit 
department; 

(ii)  Only  the  person  authorized  to 
remove  drop  boxes  from  the  tables  shall 
be  allowed  access  to  the  release  keys; 
however,  the  count  team  members  may 
have  access  to  the  release  keys  during 
the  soft  count  in  order  to  reset  the  drop 
boxes;  and 

(iii)  Persons  authorized  to  drop  the 
table  games  drop  boxes  shall  be 
precluded  from  having  access  to  drop 
box  contents  keys. 

(3)  Storage  rack  keys  standards. 

(i)  Someone  independent  of  the  pit 
department  shall  be  required  to 
accompany  such  keys  and  observe  each 
time  drop  boxes  are  removed  from  or 
placed  in  storage  racks.  This  paragraph 
shall  not  apply  to  Tier  A  and  Tier  B 
gaming  operations; 

(ii)  Persons  authorized  to  obtain  drop 
box  storage  rack  keys  shall  be  precluded 
from  having  access  to  drop  box  contents 
keys  with  the  exception  of  the  count 
team. 

(4)  Drop  box  contents  keys  standards, 
(i)  The  physical  custody  of  the  keys 

needed  for  accessing  stored  full  drop 
box  contents  shall  require  the 
involvement  of  persons  from  at  least 
two  separate  departments. 

(ii)  Access  to  the  contents  key  at  other 
than  scheduled  count  times  shall 
require  the  involvement  of  at  least  three 
persons  from  separate  departments, 
including  management,  and  the  reason 
for  access  shall  be  documented  with  the 
signatures  of  all  participants  and 
observers. 

(iii)  Only  count  team  members  shall 
be  allowed  access  to  drop  box  content 
keys  during  the  soft  count  process. 

(5)  At  least  three  (two  for  three  tables 
or  less)  count  team  members  are 
required  to  be  present  at  the  time  count 
room  and  other  soft  count  keys  are 
issued  for  the  soft  count. 

(6)  All  dupHcate  keys  shall  be 
maintained  in  a  manner  which  provides 
the  same  degree  of  control  over  drop 
boxes  as  is  required  for  the  original 
keys.  Records  shall  be  maintained  for 
each  key  duplicated  which  indicate  the 
number  of  keys  made  and  destroyed. 

(7)  Logs  are  maintained  by  the 
custodian  of  sensitive  keys  to  document 


authorization  of  personnel  accessing 
keys. 

[k]  Table  games  computer  generated 
documentation  standards.  (1)  The 
computer  system  shall  be  capable  of 
generating  adequate  documentation  of 
all  information  recorded  on  the  source 
documents  and  transaction  detail  (e.g.. 
fill/credit  slips,  markers,  etc.). 

(2)  This  documentation  shall  be 
restricted  to  authorized  personnel. 

(3)  The  documentation  shall  include, 
at  a  minimum,  system  exception 
information  (e.g.,  appropriate  system 
parameter  information,  corrections, 
voids,  etc.). 

(4)  Personnel  access  hsting  which 
includes,  at  a  minimum: 

(i)  Employee  name; 

(ii)  Employee  identification  number 
(if  applicable);  and 

(iii)  Listing  of  functions  employees 
can  perform  or  equivalent  means  of 
identifying  the  same. 

(5)  For  any  authorized  computer 
apphcations  utilized,  alternate 
documentation  and/ or  procedures 
which  provide  at  least  the  level  of 
control  described  by  these  standards 
will  be  acceptable. 

(1)  Playing  cards  and  dice,  not  yet 
issued  to  the  pit.  shall  be  maintained  in 
a  secure  location  to  prevent 
unauthorized  access  and  reduce  the 
possibility  of  tampering.  Used  cards  and 
dice  shall  be  maintained  in  a  secure 
location  until  "marked",  "scored"  or 
"destroyed"  to  prevent  unauthorized 
access  and  reduce  the  possibility  of 
tampering.  Used  playing  cards  and  dice 
shall  be  canceled  or  destroyed  in  a 
timely  manner  not  to  exceed  seven  days, 

(m)  Pit  supervisory  personnel  (with' 
authority  equal  to  or  greater  than  those 
being  supervised)  shall  provide 
supervision  of  all  table  games. 

(n)  Analysis  of  table  game 
performance  standards.  (1)  Records 
shall  be  maintained  by  day  and  shift 
indicating  any  single-deck  blackjack 
games  which  were  dealt  for  an  entire 
shift. 

(2)  Records  reflecting  hold  percentage 
by  table  and  type  of  game  shall  be 
maintained  by  shift,  by  day.  cumulative 
month-to-date,  and  cumulative  year-to- 
date. 

(3)  This  information  shall  be 
presented  to  and  reviewed  by 
management  independent  of  the  pit 
deoartment  on  at  least  a  monthly  basis. 

(4)  The  above  referenced  management 
shall  investigate  any  unusual 
fluctuations  in  hold  percentage  with  pit 
supervisory  personnel. 

(5]  The  results  of  such  investigations 
shall  be  documented  in  wiiting  and 
maintained. 

(o)  Table  games  accounting/auditing 
procedures. 
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(1)  The  accounting  and  auditing 
procedures  shall  be  performed  by 
personnel  who  are  independent  of  the 
transactions  being  audited/accounted 
for. 

(2)  If  a  table  game  has  the  capability 
to  determine  drop  (e.g.,  bill-in/coin- 
drop  meters,  bill  validator, 
computerized  record,  etc.)  the  dollar 
amount  of  the  drop  shall  be  reconciled 
to  the  actual  drop  by  shift. 

(3)  Accounting/auditing  employees 
shall  review  exception  reports  for  all 
computerized  table  games  systems  at 
least  monthly  for  propriety  of 
transactions  and  unusual  occurrences. 

(4)  All  noted  improper  transactions  or 
unusual  occurrences  shall  be 
investigated  with  the  results 
documented. 

(5)  Evidence  of  table  games  auditing 
procedures  and  any  follow-up 
performed  shall  be  maintained  and  is 
available  upon  request  by  the 
Commission. 

(6)  A  daily  recap  shall  be  prepared  for 
the  day  and  month-to-date  which  shall 
include  the  following  information: 

(i)  Pit  credit  issues; 

(ii)  Pit  credit  payments  in  chips; 

(iii)  Pit  credit  payments  in  cash; 

(iv)  Drop; 

(v)  Win;  and 

(vi)  Gross  revenue. 

(p)  For  any  computer  applications 
utilized,  alternate  documentation  and/or 
procedures  which  provide  at  least  the 
level  of  control  described  by  these 
standards  will  be  acceptable. 

§542.12    What  are  the  minimum  internal 
control  standards  for  gaming  machines? 

(a)  When  a  standard  in  this  section 
requires  a  minimum  of  three  employees 
to  perform  a  function  or  be  present 
during  one.  Tier  A  and  Tier  B  gaming 
operation  may  require  only  two 
employees  to  be  present. 

(b)  For  this  section  only,  credit  or 
customer  credit  means  a  unit  of  value 
equivalent  to  cash  or  cash  equivalents 
deposited,  wagered,  won,  lost  or 
redeemed  by  a  patron. 

(c)  Coins  shall  include  tokens. 

(d)  Coin  drop  standards. 

(1)  A  minimum  of  three  employees 
shall  be  involved  in  the  removal  of  the 
gaming  machine  drop,  at  least  one  of 
whom  is  independent  of  the  gaming 
machine  department. 

(2)  Count  room  personnel  shall  not  be 
allowed  to  exit  or  enter  the  count  room 
except  for  emergencies  or  scheduled 
breaks.  At  no  time  when  uncounted 
funds  are  present  shall  there  be  less 
than  three  (3)  persons  in  the  count 
room. 

(3)  Each  gaming  operation  shall 
maintain  on  file  the  time  when  the  drop 


buckets  and  bill  acceptor  canisters  will 
be  removed  and  the  time  when  the 
contents  are  to  be  counted. 

(4)  All  drop  buckets  or  canisters  shall 
be  removed  only  at  the  time  previously 
designated  except  for  emergency  drops. 

(5)  The  gaming  machine  drop 
supervisor  shall  notify  surveillance 
when  the  drop  is  to  begin  in  order  that 
surveillance  may  monitor  the  activities. 

(6)  Surveillance  shall  record  in  a 
proper  log  or  journal  in  a  legible  manner 
any  exceptions  or  variations  to 
established  procedures  observed  during 
the  drop.  Such  log  or  journal  shall  be 
made  available  for  review  upon  request. 

(7)  Security  shall  be  provided  over  the 
buckets  removed  from  the  gaming 
machine  drop  cabinets  prior  to  being 
transported  to  the  count  room. 

(8)  As  each  machine  is  opened,  the 
contents  shall  be  tagged  with  its 
respective  machine  number  if  the 
bucket  is  not  permanently  marked  with 
the  machine  number.  The  contents  shall 
be  transported  directly  to  the  area 
designated  for  the  counting  of  such 
monies.  If  more  than  one  trip  is  required 
to  remove  the  contents  of  the  machines, 
the  filled  carts  of  coins  shall  be  securely 
locked  in  the  room  designed  for 
counting.  There  shall  be  a  locked 
covering  on  any  carts  in  which  the  drop 
route  includes  passage  out  of  doors. 

(9)  Each  drop  bucket  in  use  shall  be: 
(i)  Housed  in  a  locked  compartment 

separate  from  any  other  compartment  of 
the  gaming  machine  and  keyed 
differently  than  other  gaming  machine 
compartments;  and 

(ii)  Identifiable  to  the  gaming  machine 
from  which  it  is  removed  (i.e., 
permanently  marked  with  the  gaming 
machine  I.D.  number,  bar  coded  labels, 
printed  tags,  etc.).  If  the  gaming 
machine  is  identified  with  a  removable 
tag  which  is  placed  in  the  bucket,  the 
tag  shall  be  placed  on  top  of  the  bucket 
when  it  is  collected. 

(10)  Each  gaming  machine  shall  have 
drop  buckets  into  which  tokens  that  are 
retained  by  the  gaming  machine  are 
collected.  Drop  bucket  contents  shall 
not  be  used  to  make  change  or  pay 
hand-paid  payouts. 

(11)  The  collection  procedures  may 
include  procedures  for  dropping  gaming 
machines  which  have  trays  instead  of 
drop  buckets. 

(e)  Equipment  standards.  (1)  A  weigh 
scale  calibration  module  shall  be 
secured  so  as  to  prevent  unauthorized 
access  (e.g.,  prenumbered  seal,  lock  and 
key,  etc.). 

(2)  Someone  independent  of  the  cage, 
vault,  gaming  machine,  and  count  team 
functions  shall  be  required  to  be  present 
whenever  the  calibration  module  is 
accessed. 


(3)  Such  access  shall  be  documented 
and  maintained. 

(4)  A  count  team  member  shall 
prepare  .a  hard  drop  summary  report 
showing  the  results  of  the  weigh/count 
and  wrap  by  denomination. 
Discrepancies  between  the  weigh/count 
and  wrap  shall  be  investigated 
immediately  and  explained  on  the 
summary  report. 

(5)  If  a  weigh  scale  interface  is  used, 
it  shall  be  adequately  restricted  so  as  to 
prevent  unauthorized  access 
(passwords,  keys,  etc.). 

(6)  If  the  weigh  scale  has  a  zero 
adjustment  mechanism,  it  shall  be 
physically  limited  to  minor  adjustments 
(e.g.,  weight  of  a  bucket)  or  physically 
situated  such  that  any  unnecessary 
adjustments  to  it  during  the  weigh 
process  would  be  observed  by  other 
count  team  members. 

(7)  The  weigh  scale  and  weigh  scale 
interface  (if  applicable)  shall  be  tested 
by  someone  who  is  independent  of  the 
cage,  vault  and  gaming  machine 
departments  and  count  team  at  least 
quarterly.  At  least  semi-annually,  the 
above  test  is  performed  by  internal  audit 
in  accordance  with  the  internal  audit 
standards. 

(8)  During  the  gaming  machine  count, 
at  least  two  employees  shall  verify  the 
accuracy  of  the  weigh  scale  with  varying 
weights  or  with  varying  amounts  of 
previously  counted  coin  for  each 
denomination  to  ensure  the  scale  is 
properly  calibrated  (varying  weights/ 
coin  from  drop  to  drop  is  acceptable). 

(9)  The  preceding  weigh  scale  and 
weigh  scale  interface  test  results  shall  be 
documented  and  maintained;  the  results 
shall  be  signed  by  two  count  team 
members  and  the  count  team  leader. 

(10)  If  a  mechanical  coin  counter  is 
used  (instead  of  a  weigh  scale),  the 
gaming  operation  shall  establish  and 
comply  with  procedures  that  are 
equivalent  to  those  described  in 
paragraphs  (c)(7),  (c)(8),  and  (c)(9)  of 
this  section. 

(11)  If  a  coin  meter  count  machine  is 
used,  the  count  team  member  shall 
record  the  machine  number 
denomination  and  number  of  coins  in 
ink  on  a  source  document,  unless  the 
meter  machine  automatically  records 
such  information. 

(12)  The  weigh  scale  shall  have  a 
calibration  module  which  shall  be 
locked  and  adjusted  by  the  vendor. 
When  the  module  is  accessed,  a  weight 
scale  calibration  module  access  log  shall 
be  completed. 

(13)  At  least  once  per  month,  the 
weigh  scale  shall  be  tested,  and  the  test 
documented  and  signed  by  at  least  three 
(3)  individuals,  including  one 
individual  independent  of  the  count. 
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(f)  Gaming  machine  count  and  wrap 
standards.  (1)  The  weigh/count  shall  be 
performed  by  a  minimum  of  three 
employees. 

(2)  At  no  time  during  the  weigh/count 
shall  there  be  fewer  than  three 
employees  in  the  count  room. 

(3)  The  gaming  machine  count  team 
shall  be  independent  of  the  gaming 
machine  department  and  the  subsequent 
accountability  of  gaming  machine  count 
proceeds,  unless  they  are  non- 
supervisory  gaming  machine  employees 
and  perform  the  laborer  function  only. 
(A  non-supervisory  gaming  machine 
employee  is  defined  as  a  person  below 
the  level  of  gaming  machine  shift 
supervisor.) 

(4)  The  following  functions  shall  be 
performed  in  the  counting  of  the  gaming 
machine  drop: 

(i)  Recorder  function  which  involves 
the  recording  of  the  gaming  machine 
count; 

(ii)  Count  team  supervisor  function 
which  involves  the  control  of  the 
gaining  machine  weigh  and  wrap 
process. 

(5)  The  Eunount  of  the  gaming 
machine  drop  from  each  machine  shall 
be  recorded  in  ink  on  a  gaming  machine 
count  document  by  the  recorder  or 
mechanically  printed  by  the  weigh 
scale.  If  a  weigh  scale  interface  is  used, 
the  gaming  machine  drop  figures  are 
transferred  via  direct  line  or  computer 
storage  media. 

(6)  The  recorder  and  at  least  one  other 
count  team  member  shall  sign  the  weigh 
tape  and  the  gaming  machine  count 
document  attesting  to  the  accuracy  of 
the  weigh/count. 

(7)  At  least  three  employees  who 
participate  in  the  weigh/count  and/or 
wrap  process  shall  sign  the  gaming 
machine  count  document  or  a  summary 
report  to  attest  to  their  presence.  If  all 
other  count  team  members  do  not  sign 
the  gaming  machine  count  docimient  or 
a  summary  report,  they  shall  sign  a 
supplemental  document  evidencing 
their  participation  in  the  weigh/count 
and/or  wrap. 

(8)  The  coins  shall  be  wrapped  and 
reconciled  in  a  manner  which  precludes 
the  commingling  of  gaming  machine 
drop  coin  with  coin  (for  each 
denomination)  from  the  next  gaming 
machine  drop. 

(9)  At  least  two  employees  shall  be 
present  throughout  the  wrapping  of  the 
gaming  machine  drop. 

(10)  If  the  gaming  machine  count  is 
conducted  with  a  continuous 
mechanical  count  meter  which  is  not 
reset  during  the  count  and  is  verified  in 
writing  by  at  least  three  employees  at 
the  start  and  end  of  each  nomination 


count,  then  one  employee  may  perform 
the  wrap. 

(11)  If  the  coins  are  not  wrapped 
immediately  after  being  weighed/ 
counted,  they  shall  be  secured  and  not 
commingled  with  other  coins. 

(12)  The  coins  shall  be  wrapped 
immediately  after  being  weighed  or 
counted.  As  the  coin  is  being  wrapped, 
it  shall  be  maintained  in  such  a  manner 
so  as  to  be  able  to  obtain  an  accurate 
count  when  the  wrap  is  completed.  At 
the  completion  of  the  wrap,  a  count 
team  member  shall  independently  count 
the  wrap  and  reconcile  it  with  the 
weigh/meter  count. 

(13)  If  the  coins  are  transported  off  the 
property,  a  second  (alternative)  coimt 
procedure  shall  be  performed  before  the 
coins  leave  the  property.  Any  variances 
shall  be  documented. 

(14)  Transfers  out  of  the  count  room 
during  the  gaming  machine  count  and 
wrap  process  shall  be  strictly 
prohibited,  or  if  transfers  are  permitted 
during  the  count  and  wrap,  each 
transfer  shall  be  recorded  on  a  separate 
multi-part  form  with  a  preprinted  or 
concurrently-printed  form  number  (used 
solely  for  gaming  machine  count 
transfers)  which  shall  be  subsequently 
reconciled  by  the  accounting 
department  to  ensure  the  accuracy  of 
the  reconciled  wrapped  gaming 
machine  drop.  If  transfers  are  permitted, 
they  must  be  counted  and  signed  for  by 
at  least  two  members  of  the  count  team 
and  by  someone  independent  of  the 
count  team  who  is  responsible  for 
authorizing  the  transfer. 

(15)  If  the  count  room  serves  as  a  coin 
room  and  coin  room  inventory  is  not 
secured  so  as  to  preclude  access  by  the 
count  team,  then  the  following  two 
standards  shall  apply: 

(i)  At  the  commencement  of  the 
gaming  machine  count  the  following 
requirements  shall  be  met: 

(A)  The  coin  room  inventory  shall  be 
counted  by  at  least  two  employees,  one 
of  whom  is  a  member  of  the  count  team 
and  the  other  is  independent  of  the 
weigh/count  and  wrap  procedures; 

(B)  The  count  in  paragraph 
(f)(15)(i)(A)  shall  be  recorded  on  an 
appropriate  inventory  form; 

(ii)  Upon  completion  of  the  wrap  of 
the  gaming  machine  drop: 

(A)  At  least  two  members  of  the  count 
team  (wrap  team),  independently  from 
each  other,  shall  count  the  ending  coin 
room  inventory; 

(B)  The  counts  in  paragraph  (f)  shall 
be  recorded  on  a  summary  report(s) 
which  evidences  the  calculation  of  the 
final  wrap  by  subtracting  the  beginning 
inventory  from  the  sum  of  the  ending 
inventory  and  transfers  in  and  out  of  the 
coin  room; 


(C)  The  same  count  team  members 
shall  compare  the  calculated  wrap  to  the 
weigh/count,  recording  the  comparison 
and  noting  any  variances  on  the 
smnmary  report; 

(D)  A  member  of  the  cage/vault 
department  shall  count  the  ending  coin 
room  inventory  by  denomination  and 
shall  reconcile  it  to  the  beginning 
inventory,  wrap,  transfers  and  weigh/ 
count;  and 

(E)  At  the  conclusion  of  the 
reconciliation,  at  least  two  count/ wrap 
team  members  and  the  verifying 
employee  shall  sign  the  summary 
report(s)  attesting  to  its  accuracy. 

(16)  For  Tier  A  and  B  gaming 
operations  the  functions  described  in 
paragraph  (f)(15)(ii)  (A)  and  (C)  of  this 
section  may  be  performed  by  only  one 
count  team  member.  That  count  team 
member  must  then  sign  the  summary 
report,  along  with  the  verifying 
employee,  as  required  under  paragraph 
(n(15)(ii)(E). 

(17)  If  the  count  room  is  segregated 
from  the  coin  room,  or  if  the  coin  room 
is  used  as  a  count  room  and  the  coin 
room  inventory  is  seciu^d  to  preclude 
access  by  the  jount  team,  all  of  the 
following  requirements  shall  be 
completed,  at  the  conclusion  of  the 
count: 

(i)  At  least  two  members  of  the  count/ 
wrap  team  shall  count  the  final  wrapped 
gaming  machine  drop  independently 
from  each  other; 

(ii)  The  counts  shall  be  recorded  on  a 
siunmary  report; 

(iii)  The  same  count  team  members 
(or  the  accounting  department)  shall 
compare  the  final  wrap  to  the  weigh/ 
count,  recording  the  comparison  and 
noting  any  variances  on  the  summary 
report; 

(iv)  A  member  of  the  cage/vault 
department  shall  count  the  wrapped 
gaming  machine  drop  by  denomination 
and  reconcile  it  to  the  weigh/ count; 

(v)  At  the  conclusion  of  the 
reconciliation,  at  least  two  count  team 
members  and  the  cage/vault  employee 
shall  sign  the  summary  report  attesting 
to  its  accuracy; 

(vi)  The  wrapped  coins  (exclusive  of 
proper  transfers)  shall  be  transported  to 
the  cage,  vault  or  coin  vault  after  the 
reconciliation  of  the  weigh/count  to  the 
wrap; 

(vii)  Upon  completion  of  the  wrap  of 
the  slot  drop,  a  count  team  member 
shall  prepare  a  hard  drop  summary 
report  showing  the  results  of  the  weigh/ 
count  and  wrap  by  denomination. 
Discrepancies  between  the  weigh/count 
and  wrap  shall  be  investigated 
immediately  and  explained  on  a 
summary'  report. 
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(18)  Large  (by  denomination,  either 
SI. 000  or  2%  of  the  drop,  whichever  is 
less)  or  unusual  (e.g..  zero  for  weigh 
count  or  patterned  for  all  counts) 
variances  between  the  weigh/count  and 
wTap  shall  be  investigated  by 
management  personnel  independent  of 
the  gaming  machine  department,  count 
team  and  the  cage/vault  functions  on  a 
timely  basis. 

(19)  The  results  of  such  investigation 
shall  be  documented  and  maintained. 

(20)  All  gaming  machine  count  and 
wrap  documentation,  including  anv 
applicable  computer  storage  media, 
shall  be  immediately  delivered  to  the 
accounting  department  by  other  than 
the  cashier's  department.  Alternatively, 
it  mav  be  adequately  secured  (e.g.. 
locked  container  to  which  only 
accounting  personnel  can  gain  access) 
until  retrieved  by  the  accounting 
department. 

(21)  ,'\  count  team  member  shall 
transport  the  summary  report  and  its 
support  documents  to  the  accounting 
department  immediately  after  the 
cashier  signs  it. 

(22)  If  applicable,  the  weight  shall  be 
converted  to  dollar  amounts  prior  to  the 
reconciliation  of  the  weigh  to  the  wrap. 

(23)  A  count  team  member  shall  test 
the  metered  count  machine  (if  used) 
prior  to  the  actual  count  to  ascertain  if 
the  metering  device  is  functioning 
properly  with  a  predetermined  number 
of  coins  for  each  denomination. 

(24)  If  a  coin  meter  is  used,  a  count 
team  member  shall  convert  the  coin 
count  for  each  denomination  into 
dollars  and  shall  enter  the  results  on  a 
summary  sheet. 

(25)  As  the  coin  is  being  wrapped,  it 
shall  be  maintained  in  such  a  manner  so 
as  to  be  able  to  obtain  an  accurate  count 
when  the  wrap  is  completed. 

(26)  Immediately  upon  receiving  the 
funds,  an  independent  person  shall 
count  the  gaming  machine  drop  by 
denomination  and  shall  sign  the  count 
sheet  attesting  to  the  accuracy  of  the 
total  and  the  denominations  of  the 
funds  received. 

(27)  A  count  team  member  shall 
transport  the  summary  report  and  its 
supporting  documents  to  the  accounting 
department  immediately  after  the 
verifier  signs  it. 

(28)  Machine  hard  or  soft  "in-meter" 
readings  shall  be  recorded  at  least 
monthly  and  retained  at  least  seven 
years. 

(29)  Gaming  machine  analysis  reports, 
which  compare  actual  hold  to 
theoretical  hold  by  gaming  machine 
shall  be  prepared  on  at  Feast  a  monthly 
basis. 


(30)  Such  reports  shall  provide  all 
data  on  both  month-to-date  and  year-to- 
date  bases. 

(31)  The  gaming  machine  hopper 
loads  and  coin  in  the  drop  cabinet  shall 
be  secured  and  accounted  for  during  the 
removal  and  maintenance  of  gaming 
machines. 

(32)  Cashier/change  banks  shall  be 
counted  and  reconciled  for  each  shift. 

(33)  Corrections  on  gaming  machine 
count  documentation  shall  be  made  by 
crossing  out  the  error,  entering  the 
correct  figure,  and  then  obtaining  the 
initials  of  at  least  two  count  team 
employees.  If  a  weigh  scale  interface  is 
used,  corrections  to  gaming  machine 
count  data  shall  be  made  using  either  of 
the  following: 

(i)  Crossing  out  the  error  on  the 
gaming  machine  document,  entering  the 
correct  figure,  and  then  obtaining  the 
initials  of  at  least  two  count  team 
employees.  If  this  procedure  is  used,  an 
employee  independent  of  the  gaming 
machine  department  and  count  team 
shall  enter  the  correct  figure  into  the 
computer  system  prior  to  the  generation 
of  related  gaming  machine  reports;  or 

(ii)  During  the  count  process,  correct 
the  error  in  the  computer  system  and 
enter  the  passwords  of  at  least  two 
count  team  employees.  If  this  procedure 
is  used,  an  exception  report  shall  be 
generated  by  the  computer  system 
identifying  the  gaming  machine 
number,  the  error,  the  correction  and 
the  count  team  employees  testifying  to 
the  correction. 

(g)  Currency  acceptor  drop  and  count 
standards.  (1)  Tier  A  gaming  operations 
may  be  exempt  from  compliance  with 
this  section,  if  the  gaming  operations 
develop  and  comply  with  procedures 
that  shall  protect  the  integrity  of  the 
drop  and  count. 

(2)  The  currency  acceptor  drop  boxes 
shall  be  removed  by  an  employee 
independent  of  the  gaming  machine 
department,  then  transported  directly  to 
the  soft  count  room  or  other  similarly 
restricted  location  and  locked  in  a 
secure  manner  until  the  count  takes 
place. 

(3)  The  transporting  of  currency 
acceptor  drop  boxes  shall  be  performed 
by  a  minimum  of  two  employees,  at 
least  one  of  whom  is  independent  of  the 
gaming  machine  department. 

(4)  The  currency  acceptor  count  shall 
be  performed  in  a  soft  count  room  or 
equivalently  secure  area  with 
comparable  controls. 

(5)  The  currency  acceptor  count  shall 
be  performed  by  a  minimum  of  three 
employees. 

(6)  Currency  acceptor  count  team 
members  shall  be  rotated  on  a  routine 
basis. 


(7)  For  Tier  B  gaming  operation  a 
minimum  of  two  persons  shall  perform 
the  count  provided  the  count  is  viewed 
either  live  or  on  videotape  within  seven 
days  by  an  employee  independent  of  the 
count. 

(8)  The  currency  acceptor  count  team 
shall  be  independent  of  transactions 
being  reviewed  and  counted,  and  the 
subsequent  accountability  of  currency 
drop  proceeds. 

(9)  A  cage  cashier  may  be  used  if  this 
person  is  not  allowed  to  perform  the 
recording  function.  An  accounting 
representative  may  be  used  if  there  is  an 
independent  audit  of  all  currency 
acceptor  count  documentation. 

(10)  The  currency  acceptor  drop  boxes 
shall  be  individually  emptied  and 
counted  in  such  a  manner  as  to  prevent 
the  commingling  of  funds  between 
boxes  until  the  count  of  the  box  has 
been  recorded. 

(11)  The  count  of  each  box  shall  be 
recorded  in  ink  or  other  permanent  form 
of  recordation. 

(12)  If  currency  counters  are  utilized 
and  the  count  room  table  is  used  only 
to  empty  boxes  and  sort/stack  contents, 
a  count  team  member  shall  be  able  to 
witness  the  loading  and  unloading  of  all 
currency  at  the  currency  counter, 
including  rejected  currency. 

(13)  Drop  Doxes,  when  empty,  shall  be 
shown  to  another  member  of  the  count 
team,  to  another  person  who  is 
observing  the  count,  or  to  recorded  or 
live  surveillance,  provided  the  count  is 
monitored  in  its  entirety  by  someone 
independent  of  the  count. 

(14)  Corrections  to  information 
originally  recorded  by  the  count  team 
on  currency  acceptor  count 
documentation  shall  be  made  by 
crossing  out  the  error,  entering  the 
correct  figure,  and  then  obtaining  the 
initials  of  at  least  two  count  team 
members  who  verified  the  change. 

(15)  The  count  sheet  shall  be 
reconciled  to  the  total  drop  by  a  count 
team  member  who  shall  not  function  as 
the  sole  recorder. 

(16)  All  members  of  the  count  team 
shall  attest  by  signatiu-e  to  the  accuracy 
of  the  currency  acceptor  drop  count. 
Three  verifying  signatures  on  the  count 
sheet  shall  be  adequate  if  all  additional 
count  team  employees  sign  a 
supplemental  document  evidencing 
their  involvement  in  the  count  process. 

(17)  All  monies  that  were  counted 
shall  be  turned  over  to  the  cage  cashier 
(who  is  independent  of  the  count  team) 
or  to  an  employee  independent  of  the 
revenue  generation  and  the  count 
process  for  verification. 

(18)  The  employee  shall  certify  by 
signature  as  to  the  accuracy  of  the 
currency  delivered  and  received. 


(19)  Access  to  stored  full  drop  boxes 
shall  be  restricted  to  authorized 
members  of  the  drop  and  count  teams. 

(20)  Access  to  the  count  room  shall  be 
restricted  to  members  of  the  drop  and 
count  teams,  excluding  authorized 
observers,  supervisors  for  resolution  of 
problems,  and  authorized  maintenance 
personnel. 

(21)  The  count  sheet,  wi\h  all 
supporting  documents,  shall  be 
promptly  delivered  to  the  accounting 
department  by  a  count  team  member  or 
someone  other  than  the  cashiers 
department.  Alternatively,  it  may  be 
adequately  secured  (e.g.,  locked 
container  to  which  only  accounting 
personnel  can  geiin  access)  until 
retrieved  by  the  accounting  department. 

(h)  Jackpot  payouts,  gaming  machines 
fills,  short  pays  and  accumulated  credit 
payouts  standards.  (1)  For  jackpot 
payouts  and  gaming  machine  fills, 
documentation  shall  include  the 
following  information  on  a  three-part 
form: 

(i)  Date  and  time; 

(ii)  Machine  number; 

(iii)  Dollar  amount  of  cash  payout  or 
gaming  machine  fill  (both  alpha  £ind 
numeric),  or  description  of  personal 
property  awarded;  Alpha  is  optional  if 
another  unalterable  method  is  used  for 
evidencing  the  amount  of  the  payout; 

(iv)  Came  outcome  (including  reel 
symbols,  card  values  and  suits,  etc.)  for 
jackpot  payouts;  < 

(v)  Signatuires  of  at  least  two 
employees  verifying  and  witnessing  the 
payout  or  gaming  machine  fill,  however, 
on  graveyard  shifts  (eight-hour 
maximimi)  payouts/fills  less  than  $100 
can  be  made  without  the  paymit/fill 
being  witnessed  if  the  second  person 
signing  can  reasonably  verify  that  a 
payout/fill  is  justified;  and 

(vi)  Preprinted  or  concurrently- 
printed  sequential  number. 

(2)  Jackpot  payouts  over  a 
predetermined  amoiuit  shall  require  the 
signature  and  verification  of  a 
supervisory  or  management  employee 
independent  of  the  gaming  machine 
department.  This  predetermined 
amount  shall  be  authorized  by 
management,  documented,  and 
maintained. 

(3)  For  short  pays  of  $10.00  or  more, 
the  jackpot  payout  form  includes: 

(i)  Date  and  time; 

(ii)  Machine  number; 

(iii)  Dollar  amount  of  payout  (both 
alpha  and  numeric); 

(iv)  Signatures  of  at  least  two 
employees  verifying  and  witnessing  the 
payout. 

(4)  Short  pays  involving  a  single  token 
in  a  denomination  higher  than  $10.00 
may  be  handled  without  the 


documentation  required  in  paragraph 
(h)  (3)  of  this  section. 

(5)  Computerized  jackpot/fill  systems 
shall  be  restricted  so  as  to  prevent 
unauthorized  access  and  fraudulent 
payouts  by  one  individual. 

(6)  Payout  forms  shall  be  controlled 
and  routed  in  a  manner  that  precludes 
any  one  individual  from  producing  a 
fraudulent  payout  by  forging  signatures 
or  by  altering  the  amount  paid  out 
subsequent  to  the  payout  and 
misappropriating  the  funds. 

(i)  If  a  gaming  operation  offers 
promotional  payouts  and  awards,  the 
payout  form/documentation  includes 
the  following  information: 

(1)  Date  and  time; 

(2)  Machine  number  and 
denomination; 

(3)  Dollar  amount  of  payout  or 
description  of  personal  property  (e.g., 
jacket,  toaster,  car,  etc.); 

(4)  Type  of  promotion  (e.g.,  double 
jackpots,  four-of-a-kind  bonus,  etc.);  and 

(5)  Signature  of  at  least  one  employee 
authorizing  and  completing  the 
transaction. 

(j)  Caming  machine  department  funds 
standards.  (1)  The  gaining  machine 
booths  and  change  banks,  which  are 
active  during  the  shift,  shall  be  counted 
down  and  reconciled  each  shift  utilizing 
appropriate  accountabiUty 
documentation. 

(2)  The  wrapping  of  loose  gaming 
machine  booth  and  cage  cashier  coin 
shall  be  performed  at  a  time  or  location 
that  does  not  interfere  with  the  hard 
count/wrrap  process  or  the 
accountability  of  that  process. 

(3)  A  record  shall  be  maintained 
evidencing  the  transfers  of  unwrapped 
coin  and  is  retained  for  at  least  7  days. 

(4)  A  record  shall  be  maintained 
evidencing  the  transfers  of  wrapped  and 
imwrapped  coins. 

(k)  EPROM  standards.  (1)  At  least 
annually,  procedures  shall  be  performed 
to  insure  the  integrity  of  a  sample  of 
gaming  machine  game  program  EPROMs 
by  personnel  independent  of  the  gaming 
operation  or  the  machines  being  tested. 

(2)  The  EPRCH^  compartment  key 
shall  be  maintained  in  the  cage.  Access 
to  the  EPROM  compartment  key  shall 
require  one  key  from  security  and  one 
key  from  the  cage  to  open  the  key  box 
which  contains  the  EPROM 
compartment  key.  An  authorized  Tribal 
official  or  designee  shall  be  present 
when  the  EPROM  compartment  key  is 
accessed.  A  list  of  Tribal  officials  and 
designees  authorized  to  obtain  the 
EPROM  compartment  key  shall  be 
maintained  in  the  cage; 

(3)  EPROM  duplication  standards. 

(i)  Procedures  shall  be  developed  and 
implemented  for  the  following: 


(A)  Removal  of  EPROMs  from  devices, 
the  verification  of  the  existence  of  errors 
as  applicable,  and  the  correction  via 
duplication  from  the  master  game 
program  EPROM; 

(B)  Copying  one  gaming  device 
program  to  another  approved  program; 

(C)  Verification  of  duplicated 
EPROMs  prior  to  being  offered  for  play; 

(D)  Destruction,  as  needed,  of 
EPROMs  with  electrical  failures: 

(E)  Securing  the  EPROM  duplicator 
and  master  game  EPROMs  from 
unrestricted  access; 

(ii)  The  master  game  program  number, 
par  percentage,  and  the  pay  table  shall 
be  verified  to  the  par  sheet  when 
initially  received  from  the 
manufacturer. 

(iii)  Gaming  machines  with  potential 
jackpots  in  excess  of  $100,000  shall 
have  the  circuit  boards  locked  or 
physically  sealed.  The  lock  or  seal  shall 
necessitate  the  presence  of  an 
individual  independent  of  the  gaming 
machine  department  to  access  the 
device  game  program  EPROM.  If  a  seal 
is  used  to  secure  the  board  to  the  frame 
of  the  gaming  device,  it  shall  be  pre- 
numbered. 

(iv)  Records  which  document  the 
procedures  in  paragraph  (k)(3)(i)  of  this 
section  shall  include  the  following 
information: 

(A)  Date; 

(B)  Machine  number  (source  and 
destination); 

(C)  Manufacturer; 

(D)  Program  number; 

(E)  Personnel  involved; 

(F)  Reason  for  dupfication; 

(G)  Disposition  of  any  permanently 
removed  EPROM; 

(H)  Seal  numbers,  if  applicable,  and; 

(I)  Approved  testing  lab  approval 
numbers,  if  available. 

(4)  EPROMS  returned  to  gaming 
devices  shall  be  labeled  and  shall 
include  the  date  program  number, 
information  identical  to  that  shown  on 
the  manufactiirer's  label,  and  initials  of 
the  individual  replacing  the  EIPROM. 

(1)  Standards  for  evaluating  theoretical 
and  actual  hold  percentages.  (1) 
Accurate  and  current  theoretical  hold 
worksheets  shall  be  maintained  for  each 
gaming  machine. 

(2)  For  those  gaming  machines  or 
groups  of  identical  machines  (excluding 
multi-game  machines)  vdth  differences 
in  theoretical  payback  percentage 
exceeding  a  4%  spread  between  the 
minimimi  and  maximvmi  theoretical 
payback,  an  employee  or  department 
independent  from  the  gaming  machine 
department  shall: 

(i)  On  a  quarterly  basis,  record  the 
meters  that  contain  the  number  of  plays 
by  wager  (i.e.,  one  coin,  two  coins,  etc.); 
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(ii)  On  an  annual  basis,  calculate  the 
theoretical  hold  percentage  based  on  the 
distribution  of  plays  by  wager  type; 

(iii)  On  an  annual  basis,  adjust  the 
niachine(s)  theoretical  hold  percentage 
in  the  gaming  machine  statistical  report 
to  reflect  this  revised  percentage. 

(3)  For  multi-game  machines,  an 
employee  or  department  independent  of 
the  gaming  machine  department  shall: 

(i)  Weekly  record  the  total  coin-in 
meter; 

(ii)  Quarterly  record  the  coin-in 
meters  for  each  game  contained  in  the 
machine; 

(iii)  On  an  armual  basis  adjust  the 
theoretical  hold  percentage  to  a 
weighted  average  based  upon  the  ratio 
of  coin-in  for  each  game. 

(4)  The  adjusted  theoretical  hold 
percentage  for  multi-game  machines 
may  be  combined  for  machines  with 
exactly  the  same  game  mix  throughout 
the  year. 

(5)  The  theoretical  hold  percentages 
used  in  the  slot  analysis  reports  should 
be  within  the  performance  standards  set 
by  the  manufacturer. 

(6)  Records  shall  be  maintained  for 
each  machine  which  indicate  the  dates 
and  type  of  changes  made  and  the 
recalculation  of  theoretical  hold  as  a 
result  of  the  changes. 

(7)  Records  shall  be  maintained  for 
each  machine  which  indicate  the  date 
the  machine  was  placed  into  service,  the 
date  the  machine  was  removed  from 
operation,  the  date  the  machine  was 
placed  back  into  operation,  and  any 
changes  in  machine  numbers  and 
designations. 

(8)  All  of  the  gaming  machines  shall 
contain  functioning  meters  which  shall 
record  coin-in  or  credit-in. 

(9)  All  gaming  machines  with 
currency  acceptors  shall  contain 
functioning  bill-in  meters  which  record 
the  dollar  amounts  or  number  of  bills 
accepted  by  denomination. 

(10)  Gaming  machine  in-meter 
readings  shall  be  recorded  at  least 
weekly  (monthly  for  Tier  A  gaming 
operations)  immediately  prior  to  or 
subsequent  to  a  gaming  machine  drop. 
However,  the  time  between  readings 
may  extend  beyond  one  week  in  order 
for  a  reading  to  coincide  wiih  the  end 
of  an  accounting  period  only  if  such 
extension  is  for  no  longer  than  six  days. 

(11)  The  employee  who  records  the 
in-meter  reading  shall  either  be 
independent  of  the  hard  count  team  or 
shall  be  assigned  on  a  rotating  basis, 
unless  the  in-meter  readings  are 
randomly  verified  quarterly  for  all 
gaming  machines  and  currency 
acceptors  by  someone  other  than  the 
regular  in-meter  reader. 


(12)  Upon  receipt  of  the  meter  reading 
summary,  the  accounting  department 
shall  review  all  meter  readings  for 
reasonableness  using  pre-established 
parameters. 

(13)  Prior  to  final  preparation  of 
statistical  reports,  meter  readings  which 
do  not  appear  reasonable  shall  be 
reviewed  with  gaming  machine 
department  employees,  and  exceptions 
documented,  so  that  meters  can  be 
repaired  or  clerical  errors  in  the 
recording  of  meter  readings  can  be 
corrected. 

(14)  A  report  shall  be  produced  at 
least  monthly  showing  month-to-date, 
year-to-date,  and  if  practicable,  life-to- 
date  actual  hold  percentage 
computations  for  individual  machines 
and  a  comparison  to  each  machine's 
theoretical  hold  percentage  previously 
discussed. 

(15)  Each  change  to  a  gaming 
machine's  theoretical  hold  percentage, 
including  progressive  percentage 
contributions,  shall  result  in  that 
machine  being  treated  as  a  new  machine 
in  the  statistical  reports  (i.e.,  not 
commingling  various  hold  percentages). 

(16)  If  promotional  payouts  and 
awards  are  included  on  the  gaming 
machine  statistical  reports,  it  shall  be  in 
a  manner  which  prevents  distorting  the 
actual  hold  percentages  of  the  affected 
machines. 

(17)  A  report  shall  be  produced  at 
least  monthly  showing  year-to-date 
combined  gaming  machine 
performance,  by  denomination.  The 
report  shall  include  the  following  for 
each  denomination: 

(i)  Floor  par; 

(ii)  Combined  actual  hold  percentage; 
(iii)  Percentage  variance  (b — a);  and 
(iv)  Projected  dollar  variance  (i.e., 
coin-in  times  the  percentage  variance). 

(18)  The  statistical  reports  shall  be 
reviewed  by  both  gaming  machine 
department  management  and 
management  employees  independent  of 
the  gaming  machine  department  on  at 
least  a  monthly  basis. 

(19)  Large  variances  between 
theoretical  hold  and  actual  hold  shall  be 
investigated  and  resolved  with  the 
findings  documented  in  a  timely 
manner. 

(20)  For  purposes  of  analyzing  large 
variances  between  actual  hold  and 
theoretical  hold  percentages, 
information  to  create  floor  par  reports 
by  machine  type  shall  be  maintained. 

(21)  Maintenance  of  the  computerized 
gaming  machine  monitoring  system  data 
files  shall  be  performed  by  a  department 
independent  of  the  gaming  machine 
department.  Alternatively,  maintenance 
may  be  performed  by  gaming  machine 
supervisory  employees  if  sufficient 


documentation  is  generated  and  it  is 
randomly  verified  on  a  monthly  basis  by 
employees  independent  of  the  gaming 
machine  department. 

(22)  Updates  to  the  computerized 
gaming  machine  monitoring  system  to 
reflect  additions,  deletions,  or 
movements  of  gaming  machines  shall  be 
made  at  least  weekly  prior  to  in-meter 
readings  and  the  weigh  process. 

(m)  Gaming  machine  hopper  contents 
standards.  (1)  When  machines  are 
temporarily  removed  from  the  floor, 
gaming  machine  drop  and  hopper 
contents  shall  be  protected  to  preclude 
the  misappropriation  of  stored  funds. 

(2)  When  machines  are  permanently 
removed  from  the  floor,  the  gaming 
machine  drop  and  hopper  contents  shall 
be  counted  and  recorded  by  at  least  two 
employees  with  appropriate 
docimientation  being  routed  to  the 
accounting  department  for  proper 
recording  and  accounting  for  initial 
hopper  loads. 

(n)  Gaming  machine  drop  keys 
standards.  (1)  The  physical  custody  of 
the  keys  needed  to  access  gaming 
machine  coin  drop  cabinets,  including 
duplicates,  shall  require  the 
involvement  of  two  persons,  one  of 
whom  is  independent  of  the  gaming 
machine  department. 

(2)  Gaming  machine  coin  drop  cabinet 
keys,  including  duplicates,  shall  be 
maintained  by  a  department 
independent  of  the  gaming  machine 
department. 

(3)  Two  employees  (separate  from  key 
custodian)  shall  be  required  to 
accompany  such  keys  while  checked 
out  and  observe  each  time  gaming ' 
machine  drop  cabinets  are  accessed, 
unless  surveillance  is  notified  each  time 
keys  are  checked  out  and  surveillance 
observes  the  person  throughout  the 
period  the  keys  are  checked  out. 

(o)  Currency  acceptor  key  control 
standards.  (1)  Tier  A  gaming  operation 
shall  not  be  subject  to  the  requirements 
of  paragraph  (o)  of  this  section, 
provided  that  the  gaming  operation 
develops  and  complies  with  procedures 
that  maintain  adequate  key  control  and 
restricts  access  to  the  keys. 

(2)  The  physical  custody  of  the  keys 
needed  for  accessing  stored  full 
currency  acceptor  drop  box  contents 
shall  require  involvement  of  persons 
from  two  sepeu-ate  departments. 

(3)  Only  the  employees  authorized  to 
remove  the  currency  acceptor  drop 
boxes  shall  be  allowed  access  to  the 
release  keys.  For  situations  that  require 
access  to  the  currency  acceptor  drop  box 
at  other  than  scheduled  drop  time,  the 
date,  time,  and  signature  of  employee 
signing  out/in  release  key  must  be 
documented.  The  currency  acceptor 
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drop  box  release  keys  are  separately 
keyed  from  the  currency  acceptor 
contents  keys. 

(4)  The  count  team  members  may 
have  access  to  the  release  keys  during 
the  count  only  in  order  to  reset  the  drop 
boxes  if  necessary. 

(5)  Employees  authorized  to  drop  the 
currency  acceptor  drop  boxes  shall  be 
precluded  from  having  access  to  drop 
box  contents  keys. 

(6)  Someone  independent  of  the 
gaming  machine  department  shall  be 
required  to  accompany  currency 
acceptor  drop  box  storage  rack  keys  and 
observe  each  time  drop  boxes  are 
removed  from  or  placed  in  storage  racks; 

[7]  Employees  authorized  to  obtain 
drop  box  storage  rack  keys  shall  be 
precluded  from  having  access  to  drop 
box  contents  keys  (with  the  exception  of 
the  count  team); 

(8)  The  physical  custody  of  the  keys 
needed  for  accessing  currency  acceptor 
drop  box  contents  shall  require 
involvement  of  persons  from  three 
separate  departments.  Access  to  the 
contents  key  at  other  than  scheduled 
count  times  shall  require  the 
involvement  of  at  least  three  employees 
from  separate  departments,  including 
management.  The  reason  for  access  shall 
be  documented  with  the  signatures  of 
all  piirticipants  and  observers.  Only  the 
count  team  members  shall  be  allowed 
access  to  drop  box  contents. 

(9)  At  least  three  count  team  members 
shall  be  required  to  be  present  at  the 
time  cuLfrency  acceptor  count  room  keys 
and  other  count  keys  are  issued  for  the 
count. 

(10)  Duplicate  keys  shall  be 
maintained  in  such  a  manner  as  to 
provide  the  same  degree  of  control  over 
drop  boxes  as  is  required  for  the  original 
keys.  Records  shall  be  maintained  for 
each  key  duplicated  which  indicate  the 
number  of  keys  made  and  destroyed; 

(p)  Player  tracking  standards.  (1)  The 
player  tracking  system  shall  be  secured 
so  as  to  prevent  unauthorized  access 
[ejg.,  changing  passwords  at  least 
quarterly  and  physical  access  to 
computer  hardware,  etc.). 

(2  J  The  addition  of  points  to  members' 
accounts  other  than  through  actual 
gaming  machine  play  shall  be 
sufficiently  documented  (including 
substantiation  of  reasons  for  increases) 
and  shall  be  authorized  by  a  department 
independent  of  the  player  tracking  and 
gaming  machines.  Alternatively, 
addition  of  points  to  members'  accounts 
may  be  authorized  by  gaming  machine 
supervisory  employees  if  sufficient 
docim:ientalion  is  generated  and  it  is 
randomly  verified  by  employees 
independent  of  the  gaming  machine 
department  on  a  quarterly  basis; 


(3)  Booth  employees  who  redeem 
points  for  members  shall  not  have 
access  to  lost  cards; 

(4)  Changes  to  the  player  tracking 
system  parameters,  such  as  point 
structures  and  employee  access,  shall  be 
performed  by  supervisory  employees 
independent  of  the  gaming  machine 
department.  Alternatively,  changes  to 
player  tracking  system  parameters  may 
be  performed  by  gaming  machine 
supervisory  employees  if  sufficient 
documentation  is  generated  and  it  is 
randomly  verified  by  supervisory 
employees  independent  of  the  gaming 
machine  department  on  a  monthly 
basis. 

(5)  All  other  changes  to  the  player 
tracking  system  shall  be  appropriately 
documented. 

(q)  Progressive  gaming  machines 
standards.  (1)  A  meter  that  shows  the 
amount  of  the  progressive  jackpot  shall 
be  conspicuously  displayed  at  or  near 
the  machines  to  which  the  jackpot 
applies. 

(i)  At  least  once  each  day,  each 
Ucensee  shall  record  the  amount  shown 
on  each  progressive  jackpot  meter  at  the 
licensee's  establishment  except  for  those 
jackpots  that  can  be  paid  directly  from 
the  machine's  hopper; 

(ii)  Explanations  for  meter  reading 
decreases  shall  be  maintained  with  the 
progressive  meter  reading  sheets,  £md 
where  the  payment  of  a  jackpot  is  the 
explanation  for  a  decrease,  the  Ucensee 
shall  record  the  jackpot  payout  number 
on  the  sheet  or  have  the  number 
reasonably  available. 

(iii)  Each  Ucensee  shall  record  the 
base  amount  of  each  progressive  jackpot 
the  Ucensee  offers. 

(2)  The  wide  area  progressive  gaming 
machines  system  shall  be  adequately 
restricted  to  prevent  unauthorized 
access  (e.g.,  changing  passwords  at  least 
quarterly,  access  to  EPROMs,  and 
physical  access  to  computer  hardware, 
etc.). 

(3)  For  the  wide  area  progressive 
system,  procedures  shall  be  developed, 
implemented,  and  docimiented  for: 

(i)  Reconciliation  of  meters  and 
jackpot  payouts; 

(ii)  Collection/ drop  of  gaming 
machine  funds; 

(iii)  Jackpot  verification  and  payment 
and  billing  to  gaming  operations  on  pro- 
rata basis; 

(iv)  System  maintenance; 

(v)  System  accuracy;  and 

(vi)  System  security. 

(4)  Reports  adequately  documenting 
the  procedures  required  in  paragraph  (q) 
(3)  of  this  section  shall  be  generated  and 
retained. 

(r)  Gaming  machine  accounting/ 
auditing  procedures  standards.  (1) 


Gaming  machine  accounting/auditing 
procedures  shall  be  performed  by 
employees  who  are  independent  of  the 
transactions  being  reviewed. 

(2)  For  computerized  player  tracking 
systems,  an  accounting/auditing 
employee  shall  perform  the  following 
procedures  at  least  one  day  per  month: 

(i)  Foot  all  jackpot  and  fill  slips  and 
trace  totals  to  those  produced  by  the 
system;  and 

(ii)  Review  all  slips  v«-itten  (from  the 
restricted  copy)  for  continuous 
sequencing; 

(iii)  Foot  all  points-redeemed 
documentation  and  trace  to  the  system- 
generated  totals; 

(iv)  Review  all  points-redeemed 
documentation  for  propriety. 

(3)  For  computerized  gaming  machine 
monitoring  systems,  procedures  shall  be 
performed  at  least  monthly  to  verify  that 
the  system  is  transmitting  and  receiving 
data  from  the  gaming  machines  properly 
and  to  verify  the  continuing  accuracy  of 
the  coin-in  meter  readings  as  recorded 
in  the  gaming  machine  statistical  report. 

(4)  For  weigh  scale  interface  systems, 
for  a  least  one  drop  period  per  month 
accounting/auditing  employees  shall 
compare  the  weigh  tape  to  the  system- 
generated  weigh,  as  recorded  in  the 
gaming  machine  statistical  report,  in 
total.  Discrepancies  shall  be  resolved 
prior  to  generation/ distribution  of 
gaming  machine  reports. 

(5)  For  each  drop  period,  accounting/ 
auditing  personnel  shall  compare  the 
"coin-to-drop"  meter  reading  to  the 
actual  drop  amount.  Discrepancies 
should  be  resolved  prior  to  generation/ 
distribution  of  slot  statistical  reports. 

(6)  Follow-up  shall  be  performed  for 
any  one  machine  having  an  unresolved 
variance  between  actual  drop  and  coin- 
to-drop  meter  reading  in  excess  of  3%. 
The  follow-up  performed  and  results  of 
the  investigation  shall  be  documented 
and  maintained. 

(7)  At  least  weekly,  accounting/ 
auditing  employees  shall  compare  the 
bill-in  meter  reading  to  the  total 
currency  acceptor  drop  amount  for  the 
week.  Ehscrepancies  shall  be  resolved 
prior  to  the  generation/distribution  of 
gaming  machine  statistical  reports. 

(8)  Follow-up  shall  be  performed  for 
any  one  machine  having  an  unresolved 
variance  between  actual  drop  and  bill- 
in  meter  reading  in  excess  of  3%.  The 
follow-up  performed  and  results  of  the 
investigation  shall  be  docimiented  and 
maintained. 

(9)  At  least  annually,  accounting/ 
auditing  personnel  shall  randomly 
verify  that  EPROM  changes  are  properly 
reflected  in  the  gaming  machine 
analysis  reports. 
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(10)  Accounting/auditing  employees 
shall  review  e.xception  reports  for  all 
computerized  gaming  machine  systems 
on  a  daily  basis  for  propriety  of 
transactions  and  unusual  occurrences. 

(11)  All  gaming  machine  auditing 
procedures  and  any  follow-up 
performed  shall  be  documented  and 
maintained  for  inspection. 

(s)  For  all  computerized  gaming 
machine  systems,  a  personal  access 
listing  shall  be  maintained  which 
includes  at  a  minimum: 

(1)  Employee  name; 

(2)  Employee  identification  number 
(or  equivalent);  and 

(3)  Listing  of  functions  employee  can 
perform  or  equivalent  means  of 
identifying  same. 

(t)  For  any  computer  applications 
utilized,  alternate  dociunentation  and/or 
procedures  which  provide  at  least  the 
level  of  control  described  by  the 
standards  in  this  section  will  be 
acceptable. 

(u)  For  gaming  machines  that  accept 
coins  or  currency  and  issue  cash-out 
tickets,  the  following  standards  shall 
apoly: 

(1)  In  addition  to  the  applicable 
accounting  and  auditing  standards  in 
paragraph  (r)  of  this  section,  on  a 
quarterly  basis,  the  gaming  operation 
shall  foot  all  jackpot  cash-out  tickets 
and  trace  totals  to  those  produced  by  the 
system. 

(2)  The  customer  may  request  a  cash- 
out  ticket  from  the  gaming  machine 
which  reflects  all  remaining  credits.  The 
cash-out  ticket  shall  be  printed  at  the 
gaming  machine  by  an  internal 
document  printer. 

(3)  The  customer  shall  redeem  the 
cash-out  ticket  at  a  change  booth  or 
cashiers'  cage.  Once  presented  for 
redemption,  the  cashier  shall: 

(i)  Scan  the  bar  code  via  an  optical 
reader  or  its  equivalent;  or 

(ii)  Input  the  cash-out  ticket 
validation  number  into  the  computer. 

(4)  The  information  contained  in 
paragraph  (u)(3)  of  this  section  shall  be 
transmitted  to  the  host  computer.  The 
host  computer  shall  verify  the 
authenticity  of  the  cash-out  ticket  and 
communicate  directly  to  the  change 
booth  or  cashier  cage  terminal. 

(5)  If  valid,  the  cashier  pays  the 
customer  the  appropriate  amount  and 
the  cash-out  ticket  is  electronically 
noted  "paid"  in  the  system.  The  "paid" 
cash-out  ticket  shall  remain  in  the 
cashiers'  bank  for  reconciliation 
purposes. 

(6)  If  invalid,  the  host  computer  shall 
notify  the  cashier  that  one  of  the 
following  conditions  exists: 

(i)  Serial  number  cannot  be  found  on 
fde  (stale  date,  forgery,  etc.); 


(ii)  Cash-out  ticket  has  already  been 
paid: 

(iii)  Amount  of  cash-out  ticket  differs 
from  amount  on  file.  The  cashier  shall 
refuse  payment  to  the  customer  and 
notify  a  supervisor  of  the  invalid 
condition.  The  supervisor  shall  resolve 
the  dispute; 

(7)  If  the  coinless/cashless  gaming 
machine  system  temporarily  goes  dovm, 
cashiers  may  redeem  cash-out  tickets 
after  recording  the  following: 

(i)  Serial  number  of  the  cash-out 
ticket; 
(ii)  Date; 

(iii)  Dollar  amount;  and 
(iv)  Issuing  gaming  machine  number. 

(8)  Cash-out  tickets  shall  be  validated 
as  expeditiously  as  possible  when  the 
coinless/cashless  gaming  machine 
system  is  restored. 

(9)  The  gaming  operation  shall 
develop  and  implement  procedures  to 
control  cash-out  ticket  paper  which 
shall  include  procedures  which; 

(i)  Prevent  the  counterfeiting  of  cash- 
out  ticket  paper; 

(ii)  Adequately  controls  the  inventory 
of  the  cash-out  ticket  paper;  and 

(iii)  Provide  for  the  destruction  of  all 
unused  cash-out  ticket  paper. 

(10)  If  the  coinless/cashless  gaming 
machine  system  is  down  for  more  than 
four  hours,  the  gaming  operation  shall 
promptly  notify  the  tribal  council  or  its 
designated  representative. 

(11)  These  gaming  machine  systems 
shall  comply  with  all  other  standards 
(as  applicable)  in  this  section  including: 

(i)  Standards  for  currency  acceptor 
drop  and  count; 

(ii)  Standards  for  coin  drop  and  count; 
and 

(iii)  Standards  concerning  EPROMS. 

(v)  If  the  gaming  machine  does  not 
accept  currency  or  coin  and  does  not 
return  currency  or  coin,  the  following 
standard  shall  apply: 

(1)  For  paragraph  (v)  of  this  section, 
the  following  definitions  shall  apply: 

(i)  Bank  Number  means  a  unique 
number  assigned  to  identify  a  network 
of  player  terminals; 

(ii)  Terminal  Number  means  a  unique 
number  assigned  to  identify  a  single 
player  terminal  in  the  gaming  operation; 

(iii)  PIN  means  personal  identification 
number  selected  by  player  and  used  to 
access  player's  account; 

(iv)  Machine  Payout  Form  means  a 
document  used  to  log  all  progressive 
jackpots  and  amounts  won  greater  than 
$1,200. 

(v)  Adjustment  Form  means  a 
document  used  to  describe  and  identify 
any  change  to  player's  account  balance 
not  generated  directly  by  player  gaming 
activity; 


(vi)  A  game  Server  means  an 
electronic  selection  device,  utilizing  a 
random  number  generator. 

(2)  Equipment. 

(i)  A  central  computer,  with 
supporting  hardware  and  software,  to 
coordinate  network  activities,  provide 
system  interface,  and  store  and  manage 
a  player/account  database; 

(ii)  A  network  of  contiguous  player 
terminals  with  touch-screen  or  button- 
controlled  video  monitors  connected  to 
an  electronic  selection  device  and  the 
central  computer  via  a  communications 
network; 

(iii)  One  or  more  electronic  selection 
devices,  utilizing  random  number 
generators,  each  of  which  selects  any 
combination  or  combinations  of 
numbers,  colors  and/ or  symbols  for  a 
network  of  player  terminals. 

(3)  Player  terminals  standards. 

(i)  The  player  terminals  are  connected 
to  a  game  server; 

(ii)  The  game  server  shall  generate 
and  transmit  to  the  bank  of  player 
terminals  a  set  of  remdom  numbers, 
colors  and/or  symbols  at  regular 
intervals.  The  subsequent  game  results 
are  determined  at  the  player  terminal 
and  the  resulting  information  is 
transmitted  to  the  account  server; 

(iii)  The  geune  servers  shall  be  housed 
in  a  game  server  room  or  secure  locked 
cabinet  off  the  casino  floor. 

(4)  Patron  account  maintenance 
standards. 

(i)  A  central  computer  acting  as  an 
account  server  shall  provide  customer 
account  maintenance  and  the  deposit/ 
withdrawal  function  of  those  account 
balances; 

(ii)  Patrons  may  access  their  accounts 
on  the  computer  system  by  means  of  a 
Player  Identification  Card  at  the  player 
terminal.  Each  player  terminal  may  be 
equipped  with  a  card  reader  and  PIN 
(personal  identification  number)  pad  or 
touch  screen  array  for  this  purpose; 

(iii)  All  communications  between  the 
player  terminal  and  the  account  server 
shall  be  encrypted  for  security  reasons. 

(5)  Patron  account  generation 
standards. 

(i)  A  computer  file  for  each  patron 
shall  be  prepared  by  a  clerk,  with  no 
incompatible  functions,  prior  to  the 
patron  being  issued  a  PIN  Card  to  be 
utilized  for  machine  play.  The  patron 
shall  select  his/her  four  digit  PIN, 
known  only  to  the  patron,  to  be  used  in 
conjunction  with  the  PIN  Card; 

(ii)  The  clerk  shall  sign-on  with  a 
unique  password  to  a  terminal  equipped 
with  peripherals  required  to  input  data 
fi-om  the  Patron  Registration  form. 
Passwords  are  issued  and  can  only  be 
changed  by  MIS  personnel  at  the 
discretion  of  the  Department  Director; 
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(iii)  After  entering  a  specified  number 
of  incorrect  PIN  entries  at  the  Cage  or 
player  terminal,  the  patron  shall  be 
directed  to  proceed  to  the  Gaming 
Machine  Information  Center  to  obtain  a 
new  PIN.  If  a  patron  forgets,  misplaces 
or  requests  a  change  to  their  four  digit 
PIN,  the  patron  shall  proceed  to  the 
Gaming  Machine  Information  Center. 

(6)  Deposit  of  credits  standards. 

(i)  The  cashier  shall  sign-on  with  a 
unique  password  to  a  cashier  terminal 
equipped  with  peripherals  required  to 
complete  the  credit  transactions. 
Passwords  are  issued  and  can  only  be 
changed  by  MIS  persormel  at  the 
discretion  of  the  Department  Director; 

(ii)  The  patron  shall  present  cash, 
chips,  coin  or  coupons  along  with  their 
PIN  Card  to  a  cashier  to  deposit  Credits; 

(iii)  The  cashier  shall  complete  the 
transaction  by  utilizing  a  card  scaimer 
which  the  cashier  shall  slide  the 
patron's  PIN  Card  through; 

(iv)  The  cashier  shall  accept  the  funds 
from  the  patron  and  enter  the 
appropriate  amount  on  the  cashier 
terminal; 

(v)  A  multi-part  Deposit  Slip  shall  be 
generated  by  the  point  of  sale  receipt 
printer.  The  cashier  shall  direct  the 
patron  to  sign  two  copies  of  the  Deposit 
Slip  receipt.  The  original  of  the  signed 
Deposit  Slip  shall  be  given  to  the 
patron.  The  first  copy  of  the  signed 
Deposit  Slip  shall  be  secured  in  the 
cashier's  cash  drawer; 

(vi)  The  cashier  shall  verify  the 
patron's  balance  before  completing  the 
transaction.  The  cashier  shall  secure  the 
funds  in  their  cash  drawer  and  return 
the  PIN  Card  to  the  patron. 

(7)  Prize  standards. 

(i)  Winners  at  the  Gaming  Machines 
may  receive  cash,  prizes  redeemable  for 
cash  or  merchandise,  at  the  discretion  of 
the  Gaming  Operation; 

(ii)  If  merchandise  prizes  are  to  be 
awarded,  the  specific  type  of  prize  or 
prizes  which  may  be  won  shall  be 
disclosed  to  the  player  before  the  game 
begins; 

(iii)  The  patron  shall  maintain  his/her 
PIN  Card  for  an  indefinite  period  of 
time.  Patrons  shall  not  be  required  to 
redeem  the  balance  in  their  account 
immediately  or  at  the  end  of  their 
gaming  trip  which  creates  a  habiUty  to 
the  patron  from  the  gaming  operation. 

(8)  Payoff  odds  standards. 

(i)  Payoff  odds  shall  be  determined  by 
the  Gaming  Operation  and  approved  by 
the  tribe  or  tribal  gaming  commission; 

(ii)  The  payoff  odds  for  all  winning 
combinations  shall  be  conspicuously 
posted  on  a  sign  or  displayed  on  a 
designated  screen  of  the  Player 
Terminal; 


(iii)  The  Gaming  Operation  shall 
submit  the  pay  rate,  pay  tables,  seed 
amounts  (if  applicable),  machine  entry 
procedures  and  authorizations,  the 
attendant  jackpot  payout  key  control 
procedures,  and  machine  entry  key 
control  procedures  to  the  tribe  or  the 
tribe's  independent  regulatory  body. 

(9)  The  Gaming  operation  shall 
determine  the  minimum  and  maximum 
wagers.  The  amounts  of  such  wagers 
shall  be  conspicuously  posted  on  a  sign 
or  displayed  on  a  designated  screen  of 
the  Player  Terminal. 

(10)  Jackpot  payout  procedvues. 

(i)  When  any  progressive  jackpot  or  a 
payout  of  $1,200.00  or  more  is  won,  the 
Player  terminal  shall  lock-up  preventing 
further  play. 

(ii)  The  player  terminal  shall  indicate 
by  light  and  sound  that  a  jackpot  has 
been  won. 

(iii)  An  attendant  shall  go  to  the 
player  terminal  and  obtain  suitable 
identification  such  as  a  driver's  license. 

(iv)  An  attendant  shall  complete  the 
Machine  Payout  Form  for  all  wirming 
jackpots  of  $1,200.00  or  more.  The  Form 
shall  include,  at  a  minimum,  the 
following  information: 

(A)  game  number  and  type; 

(B)  bank  location; 

(C)  account  number  of  the  player 

(D)  name  of  the  player; 

(E)  terminal  number  the  jackpot  was 
won  at; 

(F)  date,  time,  and  shift; 

(G)  sunount  won; 
(H)  amount  wagered; 

(I)  signature  and  badge  number  of  the 
attendant  verifying  surveillance  was 
nodfied  for  jackpot  winning  of  $5,000  or 
greater  for  a  single  game;  and 

(J)  signature  and  badge  niunber  of 
attendant  attesting  to  reactivation  of  the 
terminal. 

(v)  The  attendant  shall  reactivate  the 
machine  upon  completion  of  the 
appropriate  paperwork. 

(11)  Game  rules  for  each  game  that  is 
offered  for  use  to  patrons  on  the  Gaming 
Machines  shall  be  described  in  a 
brochure  available  to  patrons. 

(12)  The  patron  shall  present  their 
PIN  Card  to  a  cashier  to  withdraw  their 
Credits.  The  cashier  shall  perform  the 
following: 

(i)  SUde  the  PIN  Card  through  the 
card  scanner; 

(ii)  Request  the  patron  to  enter  their 
PIN; 

(iii)  The  cashier  shall  ascertain  the 
amount  the  patron  wishes  to  withdraw 
and  enter  the  amount  into  the  computer; 

(iv)  A  multi-part  Withdrawal  Slip 
shall  be  generated  by  the  point  of  sale 
receipt  printer.  The  cashier  shall  direct 
the  patron  to  sign  the  original  and  one 
copy  of  the  Withdrawal  Slip; 


(v)  The  cashier  shall  verify  that  the 
PIN  Card  and  the  patron  match  by: 

(A)  Comparing  the  patron  to  image  on 
the  computer  screen  of  patron's  picture 
ID  or; 

(B)  Comparing  the  patron  signature  on 
the  Withdrawal  Slip  to  signature  on  the 
computer  screen. 

(vi)  The  cashier  shall  verify  the 
patron's  balance  before  completing  the 
transaction.  The  cashier  shall  pay  the 
patron  the  appropriate  amount,  issue 
the  patron  the  original  Withdrawal  Slip 
and  return  the  PIN  Card  to  the  patron: 

(vii)  The  first  copy  of  the  Withdrawal 
Slip  shall  be  placed  in  the  cash  drawer. 
All  account  transactions  shall  be 
accurately  tracked  by  the  account  server 
computer  system.  The  first  copy  of  the 
Withdrawal  Slip  shall  be  forwarded  to 
the  Accounting  Department  at  the  end 
of  the  gaming  day. 

(viii)  In  the  event  the  imaging 
function  is  temporarily  disabled, 
patrons  shall  be  required  to  provide 
positive  ID  for  cash  withdrawal 
transactions  at  the  cashier  stations. 

§542.13    What  are  ttie  minimum  internal 
control  standards  for  cage  &  credit? 

(a)  The  following  steindards  shall 
apply  if  the  gaming  operation  authorizes 
and  extends  credit  to  patrons: 

(1)  At  least  the  following  information 
shall  be  recorded  for  patrons  who  have 
credit  limits  or  are  issued  credit 
(excluding  personal  checks,  payroll 
checks,  cashier's  checks  and  traveler's 
checks): 

(i)  Patron's  name,  current  address, 
and  signature; 

(ii)  Identification  verifications; 

(iii)  Authorized  credit  limit; 

(iv)  Documentation  of  authorization 
by  an  individual  designated  by 
management  to  approve  credit  limits;' 
and 

(v)  Credit  issuances  and  payments. 

(2)  f^or  to  extending  credit,  the 
patron's  gaming  operation  credit  record 
and/or  other  documentation  shall  be 
examined  to  determine  the  following: 

(i)  Properly  authorized  credit  limit; 

(ii)  Whether  remaining  credit  is 
sufficient  to  cover  the  credit  issuance; 
and 

(iii)  Identity  of  the  patron  (except  for 
known  patrons). 

(3)  Credit  extensions  over  a  specified 
dollar  amount  shall  be  approved  by 
personnel  designated  by  management. 

(4)  Proper  approval  of  credit 
extensions  over  10  percent  of  the 
previously  established  limit  shall  be 
documented. 

(5)  The  job  functions  of  credit 
approval  (i.e.,  establishing  the  patron's 
credit  worthiness)  and  credit  extension 
(i.e.,  monitoring  patron's  credit 


42966 


Federal  Register/ Vol.  63.  No.  154 /Tuesday.  August  11.  1998 /Proposed  Rules 


availability)  shall  be  segregated  for 
credit  extensions  to  a  single  patron  of 
510,000  or  more  per  day  (applies 
whether  the  credit  is  extended  in  the  pit 
or  the  cage). 

(6)  If  cage  credit  is  extended  to  a 
single  patron  in  an  amount  e.xceeding 
$2,500,  applicable  gaming  personnel 
shall  be  notified  on  a  timely  basis  of  the 
patrons  playing  on  cage  credit,  the 
applicable  amount  of  credit  issued,  and 
the  available  balance. 

(7)  Cage  marker  forms  shall  be  at  least 
two  parts  (the  original  marker  and  a 
payment  slip),  prenumbered  by  the 
printer  or  concurrently  numbered  by  the 
computerized  system,  and  utilized  in 
numerical  sequence. 

(8)  The  completed  original  cage 
marker  shall  contain  at  least  the 
following  information:  marker  number, 
player's  name  and  signature,  and 
amount  of  credit  issued  (both  alpha  and 
numeric). 

(9)  The  completed  payment  slip  shall 
include  the  same  marker  number  as  the 
original,  date  and  time  of  payment, 
amount  of  payment,  nature  of  settlement 
(cash,  chips,  etc.),  and  signature  of 
cashier  receiving  the  payment. 

(10)  If  personal  checks,  cashier's 
checks,  or  payroll  checks  are  cashed  the 
Tribe  shall  implement  appropriate 
controls  for  purpose  of  security  and 
integrity.  The  Tribe  shall  establish  and 
comply  with  procedures  for  collecting 
and  recording  checks  returned  to  the 
gaming  operation  after  deposit  which 
include  re-deposit  procedures.  These 
procedures  shall  provide  for  notification 
of  cage/credit  departments  and 
custodianship  of  returned  checks. 

(11)  Counter  checks  shall  comply 
with  the  requirements  of  paragraph  (a) 
(10)  of  this  section. 

(12)  When  counter  checks  are  issued, 
the  following  shall  be  included  on  the 
check: 

(i)  The  patron's  name  and  signature; 

(ii)  The  dollar  amount  of  the  counter 
check  (both  alpha  and  numeric); 

(iii)  Date  of  issuance;  and 

(iv)  Signature  or  initials  of  the 
individual  approving  the  counter  check 
transaction. 

(13)  When  travelers  checks  or  other 
guaranteed  drafts  such  as  cashier's 
checks  are  presented,  the  cashier  shall 
comply  with  the  examination  and 
documentation  procedures  as  required 
by  the  Tribe. 

(b)  Payment  standards. 

(1)  All  payments  received  on 
outstanding  credit  instruments  shall  be 
permanently  recorded  in  the  gaming 
operation's  records. 

(2)  When  partial  payments  are  made 
on  credit  instruments,  they  shall  be 
evidenced  by  a  multi-part  receipt  (or 


another  equivalent  document)  which 
contains: 

(i)  The  same  preprinted  number  on  all 
copies; 

(ii)  Patron's  name; 

(iii)  Date  of  payment; 

(iv)  Dollar  amount  of  payment  (or 
remaining  balance  if  a  new  marker  is 
issued),  and  nature  of  settlement  (cash, 
chips,  etc.); 

(v)  Signature  of  employee  receiving 
payment;  and 

(vi)  Number  of  credit  instrument  on 
which  partial  payment  is  being  made. 

(3)  Unless  account  balances  are 
routinely  confirmed  on  a  random  basis 
by  the  accounting  or  internal  audit 
departments,  or  statements  are  mailed 
by  someone  independent  of  the  credit 
transactions  and  collections  thereon, 
and  the  department  receiving  payments 
cannot  access  cash,  then  the  following 
standards  shall  apply: 

(i)  The  routing  procedures  for 
payments  by  mail  require  that  they  are 
received  by  a  department  independent 
of  credit  instrument  custody  and 
collection; 

(ii)  Such  receipts  by  mail  shall  be 
documented  on  a  listing  indicating  the 
customer's  name,  amount  of  payment, 
nature  of  payment  (if  other  than  a 
check),  and  date  payment  received; 

(iii)  The  total  amount  of  the  listing  of 
mail  receipts  shall  be  reconciled  with 
the  total  mail  receipts  recorded  on  the 
appropriate  accountability  by  the 
accounting  department  on  a  random 
basis  (for  at  least  three  days  per  month). 

(c)  Access  to  credit  documentation 
shall  be  restricted  as  follows: 

(1)  The  credit  information  shall  be 
restricted  to  those  positions  which 
require  access  and  are  so  authorized  by 
management; 

(2)  Outstanding  credit  instruments 
shall  be  restricted  to  persons  authorized 
by  management;  and 

(3)  Written-off  credit  instruments 
shall  be  further  restricted  to  individuals 
specified  by  management; 

(d)  Documentation  shall  be 
maintained  as  follows: 

(1)  All  extensions  of  cage  credit,  pit 
credit  transferred  to  the  cage  and 
subsequent  payments  shall  be 
documented  on  a  credit  instrument 
control  form. 

(2)  Records  of  all  correspondence, 
transfers  to  and  from  outside  agencies, 
and  other  documents  related  to  issued 
credit  instruments  shall  be  maintained. 

(e)  Write-off  and  settlement  standards. 

(1)  Written-off  or  settled  credit 
instruments  shall  be  authorized  in 
writing. 

(2)  Such  authorizations  shall  be  made 
by  at  least  two  management  officials, 
who  are  from  departments  independent 
of  the  credit  transaction. 


(f)  The  use  of  collection  agencies  shall 
be  governed  by  the  following  standards: 

(1)  If  outstanding  credit  instruments 
are  transferred  to  collection  agencies,  or 
other  collection  representatives,  a  copy 
of  the  credit  instrument  and  a  receipt 
from  the  collection  representative  shall 
be  obtained  and  maintained  until  such 
time  as  the  original  credit  instniment  is 
returned  or  payment  is  received. 

(2)  An  individual  independent  of 
credit  transactions  and  collections  shall 
periodically  review  the  documents  in 
paragraph  ({]  (1)  of  this  section. 

(g)  If  a  gaming  operation  permits  a 
customer  to  deposit  funds  with  the 
gaming  operation. 

(1)  The  receipt  or  withdrawal  of  a 
customer  deposit  shall  be  evidenced  by 
at  least  a  two-part  document  with  one 
copy  going  to  the  customer  and  one 
copy  remaining  in  the  cage  file. 

(2)  The  multi-part  receipt  shall 
contain  the  following  information: 

(i)  Same  receipt  niunber  on  all  copies; 

(ii)  Customer's  name  and  signature; 

(iii)  Date  of  receipt  and  withdrawal; 

(iv)  Dollar  amount  of  deposit/ 
withdrawal;  and 

(v)  Nature  of  deposit  (cash,  check, 
chips);  however, 

(vi)  Provided  all  of  the  information  in 
paragraph  (g)(2)  (i)  through  (v)  is 
available,  the  only  required  information 
for  all  copies  of  the  receipt  is  the  receipt 
number. 

(3)  The  gaming  operation  shall 
establish  and  comply  with  procedures 
which: 

(i)  Maintain  a  detailed  record  by 
patron  name  and  date  of  all  funds  on 
deposit; 

(ii)  Maintain  a  current  balance  of  all 
customer  cash  deposits  which  are  in  the 
cage/vault  inventory  or  accountability; 
and 

(iii)  Reconcile  this  current  balance 
with  the  deposits  and  withdrawals  at 
least  daily. 

(4)  The  gaming  operation  shall 
describe  the  sequence  of  the  required 
signatures  attesting  to  the  accuracy  of 
the  information  contained  on  the 
customer  deposit  or  withdrawal  form 
ensuring  that  the  form  is  signed  by  the 
cashier. 

(5)  All  customer  deposits  and 
withdrawal  transactions  at  the  cage 
shall  be  recorded  on  a  cage 
accountability  form  on  a  per-shift  basis. 

(6)  Only  cash,  cash  equivalents,  chips 
and  tokens  shall  be  accepted  from 
customers  for  the  purpose  of  a  customer 
deposit. 

(7)  The  Tribe  shall  establish  and 
comply  with  procedures  which  verify 
the  patron's  identity  including  photo 
identification. 

(8)  A  file  for  patrons  shall  be  prepared 
prior  to  acceptance  of  a  deposit. 
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(h)  Cage  and  vault  accountability 
standards.  (1)  All  transactions  that  flow 
through  the  cage  shall  be  summarized 
on  a  cage  accountability  form  on  a  per 
shift  basis. 

(2)  Increases  and  decreases  to  the  cage 
inventory  shall  be  supported  by 
documentation. 

(3)  The  cage  and  vault  (including  coin 
rooms)  inventories  shall  be  counted  by 
the  oncoming  and  outgoing  cashiers. 
These  employees  shall  make  individual 
counts  for  comparison  of  accuracy  and 
maintenance  of  individual 
accountability  which  shall  be  recorded 
at  the  end  of  each  shift  during  which 
activity  took  place.  All  discrepancies 
shall  be  noted  and  investigated. 

(4)  All  net  changes  in  outstanding 
gaming  operation  accounts  receivables, 
including  all  returned  checks,  shall  be 
summarized  on  a  cage  accountability 
form  or  similar  document  on  a  per  shift 
basis. 

(5)  The  gaming  operation  cash-on 
hand  shall  include,  but  is  not  limited  to, 
the  following  components: 

(i)  Currency  and  coins; 

(ii)  House  chips,  including  reserve 
chips; 

(iii)  Personal  checks,  cashier's  checks 
and  traveler's  checks  for  deposit; 

(iv)  Customer  deposits; 

(v)  Chips  on  tables; 

(vi)  Hopper  loads  (coins  put  into 
machines  when  they  are  placed  in 
service);  and 

(vii)  Fills  and  credits  (these 
documents  shall  be  treated  as  assets  and 
liabilities,  respectively,  of  the  cage 
during  a  business  day.  When  win  or  loss 
is  recorded  at  the  end  of  the  business 
day,  they  are  removed  from  the 
accountability). 

(6)  The  Tribe  shall  establish  a 
minimum  bankroll  formula  to  ensure 
the  gaming  operation  maintains  cash  or 
cash  equivalents  (on  hand  and  in  the 
bank,  if  readily  accessible)  in  an  amount 
sufficient  to  satisfy  obligations  to  the 
gaming  operation's  patrons  as  they  are 
incurred. 

(i)  The  Tribe  shall  establish  and 
comply  with  procedures  for  the  receipt, 
inventory,  storage,  and  destruction  of 
gaming  chips  and  tokens. 

(j)  Any  program  for  exchanges  of 
coupons  for  chips  and/or  tokens  or 
other  coupon  program  shall  be  approved 
by  the  Tribe  prior  to  implementation;  if 
approved,  the  Tribe  shall  establish  and 
comply  with  procedures  that  accoimt 
for  and  control  of  such  programs. 

(k)  A  gaming  operation  shall  comply 
with  the  follovdng  accounting 
stemdards: 

(1)  The  cage  accountability  shall  be 
reconciled  to  the  general  ledger  at  least 
monthly. 


(2)  A  trial  balance  of  gaming  operation 
accounts  receivable,  including  the  name 
of  the  patron  and  current  balance,  shall 
be  prepared  at  least  monthly  for  active, 
inactive,  settled  or  written-off  accounts. 
The  reconciliation  and  any  follow-up 
performed  shall  be  documented  and 
retained. 

(3)  The  trial  balance  of  gaming 
operation  accounts  receivable  shall  be 
reconciled  to  the  general  ledger  each 
month.  The  reconciliation  and  any 
follow-up  performed  shall  be 
documented  and  retained. 

(4)  A  trial  balance  of  the  gaming 
operations  inactive  or  written-off 
accounts  receivable,  including  the  name 
of  patron  and  balance,  shall  be  prepared 
at  least  quarterly: 

(5)  On  a  monthly  basis  an  evaluation 
of  the  collection  percentage  of  credit 
issued  to  identify  unusual  trends  shall 
be  performed. 

(6)  All  cage  and  credit  accounting 
procedures  and  any  follow-up 
performed  shall  be  documented. 

(1)  An  individual  independent  of  the 
cage,  credit,  and  collection  functions 
shall  perform  all  of  the  following  at  least 
three  times  per  year: 

(1)  Ascertain  compliance  with  credit 
limits  and  other  established  credit 
issuance  procedures; 

(2)  Randomly  reconcile  outstanding 
balances  of  both  active  and  inactive 
accounts  on  the  accounts  receivable 
listing  to  individual  credit  records  and 
physical  instruments; 

(3)  Examine  credit  records  to 
determine  that  appropriate  collection 
efforts  are  being  made  and  payments  are 
being  properly  recorded;  and 

(4)  For  a  minimum  of  five  (5)  days  per 
month,  partial  payment  receipts  shall  be 
subsequently  reconciled  to  the  total 
payments  recorded  by  the  cage  for  the 
day  and  shall  be  numerically  accounted 
for. 

(m)  Computer  apphcations  utilized, 
alternate  documentation  and/or 
procedures  which  provide  at  least  the 
level  of  control  described  by  the 
standards  in  this  section  vdll  be 
acceptable. 

§  542.14    What  are  the  minimum  Internal 
control  standards  for  Internal  audit? 

(a)  Each  gaming  operation  shall 
employ  qualified  internal  auditing 
personnel. 

(1)  Tier  C  gaining  operations  shall 
maintain  a  separate  internal  audit 
department  (whose  primary  function  is 
performing  internal  audit  work  and  who 
is  independent  with  respect  to  the 
departments  subject  to  audit). 

(2)  Tier  A  and  B  gaming  operations 
shall  either  maintain  a  separate  internal 
audit  department  or  designate  personnel 


who  are  independent  with  respect  to  the 
departments/procedures  being 
examined  to  perform  internal  audit 
work. 

(3)  The  internal  audit  personnel  shall 
report  directly  to  the  tribe,  the  tribal 
gaming  commission,  audit  committee  or 
other  entity  designated  by  the  tribe. 

(b)  Documentation  (e.g.,  checklists, 
programs,  reports,  etc.)  shall  be 
prepared  to  evidence  all  internal  audit 
work  performed  as  it  relates  to  these 
requirements.  The  mtemal  audit 
department  operates  with  audit 
programs  which,  at  a  minimum,  address 
the  MICS.  Additionally,  the  department 
properly  documents  the  work 
performed,  the  conclusions  reached, 
and  resolution  of  all  exceptions. 

(c)  All  material  exceptions  resulting 
from  internal  audit  work  shall  be 
investigated  and  resolved,  with  the 
results  of  such  being  documented  and 
retained  for  five  years. 

(d)  The  internal  audit  department 
shall  report  to  management  and  the 
Tribe  or  its  designated  tribal 
goverrunental  body  all  instances  of  non- 
compliance that  come  to  its  attention 
during  the  course  of  testing  compliance 
with  the  standards  in  this  part. 
Management  shall  be  required  to 
respond  to  internal  audit  findings 
stating  corrective  measures  to  be  taken 
to  avoid  recurrence  of  the  audit 
exception.  Such  management  responses 
shall  be  included  in  the  internal  audit 
report  which  will  be  delivered  to  the 
Tribe  or  its  designated  tribal 
governmental  body. 

(e)  The  internal  audit  department 
shall  perform  audits  of  all  major  areas 
of  the  gaming  operation. 

(1)  "Tne  following  are  reviewed  at  least 
once  during  every  six-month  period: 

(i)  Table  games,  including  but  not 
limited  to,  fill  and  credit  procedures,  pit 
credit  play  procedures,  rim  credit 
procedures,  soft  drop/count  procedures 
and  the  subsequent  transfer  of  funds, 
surprise  testing  of  count  room  currency 
counters,  location  and  control  over 
sensitive  keys,  the  tracing  of  source 
documents  to  summarized 
dociunentation  and  accounting  records, 
and  reconciliation  to  restricted  copies; 

(ii)  Gaming  machines,  including  but 
not  limited  to,  jackpot  payout  and  slot 
fill  procedures,  slot  drop/count  and 
currency  acceptor  drop/count  and 
subsequent  transfer  of  funds,  surprise 
testing  of  weigh  scale  and  weigh  scale 
interface,  surprise  testing  of  count  room 
currency  counters,  slot  machine  drop 
cabinet  access,  tracing  of  source 
docimients  to  summarized 
dociunentation  and  accounting  records, 
reconciliation  to  restricted  copies, 
location  and  control  over  sensitive  keys, 
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compliance  with  EPROM  duplication 
procedures,  and  compliance  with  MICS 
procedures  for  gaming  machines  that 
accept  coins  or  currency  and  issue  cash- 
out  tickets  or  gaming  machines  that  do 
not  accept  currency  or  coin  and  do  not 
return  currency  or  coin. 

(2)  The  following  are  reviewed  at  least 
annually: 

(i)  Keno,  including  but  not  limited  to. 
game  wxite  and  payout  procedures, 
sensitive  key  location  and  control,  and 
a  review  of  keno  auditing  procedures; 

(ii)  Card  games,  including  but  not 
limited  to,  card  games  operation, 
monetary  exchange  procedures,  shill 
transactions,  and  count  procedures; 

(iii)  Bingo,  including  but  not  limited 
to.  bingo  card  control,  payout 
procedures,  and  cash  reconciliation 
process: 

(iv)  Complimentary  service  or  item, 
including  but  not  limited  to,  procedures 
where  by  complimentary  service  items 
are  issued  and  authorized; 

(v)  Cage  and  credit  procedures 
including  all  cage,  credit  and  collection 
procedures,  and  the  reconciliation  of 
trial  balances  to  physical  instruments  on 
a  sample  basis.  Cage  accountability  shall 
be  reconciled  to  the  general  ledger; 

(vi)  Pcu-i-mutuel  wagering,  including 
write  and  payout  procedures,  and  pari- 
mutuel  auditing  procedures; 

(vii)  Electronic  data  processing 
functions,  including  review  for 
compliance  with  EDP  standards. 

(3)  In  addition  to  the  observation  and 
examinations  performed  under 
paragraph  (e)  of  this  section,  follow-up 
observations  and  examinations  shall  be 
performed  to  verify  that  corrective 
action  has  been  taken  regarding  all 
instances  of  noncompliance  cited  by 
internal  audit,  the  independent 
accountant,  and/or  the  Commission. 
The  verification  shall  be  performed 
within  six  months  following  the  date  of 
notification. 

(4)  Whenever  possible,  internal  audit 
observations  shall  be  performed  on  an 
unannounced  basis  (i.e.,  without  the 
employees  being  forewarned  that  their 
activities  will  be  observed). 
Additionally,  if  the  independent 
accountant  also  performs  the  internal 
audit  function,  the  accountant  shall 
perform  separate  observations  of  the 
table  games/gaming  machine  drops  and 
counts  to  satisfy  the  internal  audit 
observation  requirements  and 
independent  accountant  tests  of  controls 
as  required  by  the  AICPA  Guide. 

(f)  Reports  documenting  audits 
performed  shall  be  maintained  and 
made  available  to  the  Commission  upon 
request.  The  audit  reports  shall  include 
the  following  information: 

(1)  Audit  objectives; 


(2)  Audit  procedures  and  scope; 

(3)  Findings  and  conclusions; 

(4)  Recommendations,  if  applicable; 
and 

(5)  Management's  response. 

(g)  The  internal  audit  department 
shall  determine  compliance  with 
procedures  that  verify  receipt  of  goods 
and  services  of  the  gaming  operation 
resulting  from  purchasing  contracts  or 
commitments  for  amounts  in  excess  of 
525,000  per  annum. 

§  542.15    What  are  the  minimum  Internal 
control  standards  for  surveillance? 

(a)  The  surveillance  system  shall  be 
maintained  and  operated  from  a 
surveillance  room  and  shall  provide 
surveillance  over  gaming  areas.  Tier  A 
operations  shall  not  be  required  to  have 
a  surveillance  room  if  the  gaming 
operation  maintains  and  operates  an 
unmanned  surveillance  system  in  a 
secured  location  whereby  the  areas 
under  surveillance  are  continually 
taped. 

(b)  The  entrance  to  the  surveillance 
room  or  secured  location  shall  be 
located  so  that  it  is  not  readily 
accessible  by  either  gaming  operation 
employees  who  work  primarily  on  the 
casino  floor,  or  the  general  public. 

(c)  Access  to  a  surveillance  room  shall 
be  limited  to  surveillance  personnel, 
key  employees  and  other  persons 
authorized  in  accordance  with  the 
gaming  operation  poHcy.  Authorized 
surveillance  personnel  shall  maintain 
sign-in  logs  of  authorized  persons 
entering  the  surveillance  room. 

(d)  Surveillance  room  equipment 
shall  have  total  override  capability  over 
all  other  satellite  surveillance 
equipment  located  outside  the 
surveillance  room. 

(e)  For  all  Tier  B  and  C  gaming 
operations,  in  the  event  of  power  loss  to 
the  surveillance  system,  an  auxiliary  or 
backup  power  source  shall  be  available 
and  capable  of  providing  immediate 
restoration  of  power  to  all  elements  of 
the  surveillance  system  that  enable 
surveillance  personnel  to  observe  the 
table  games  remaining  open  for  play  and 
all  areas  covered  by  dedicated  cameras. 

(f)  The  surveillance  system  shall 
include  date  and  time  generators  which 
possess  the  capability  to  display  the 
date  and  time  of  recorded  events  on 
video  tape  recordings.  The  displayed 
date  and  time  shall  not  significantly 
obstruct  the  recorded  view. 

(g)  The  surveillance  room  shall  be 
staffed  for  all  shifts  and  activities  by 
personnel  trained  in  the  use  of  the 
equipment,  knowledge  of  the  games  and 
house  rules. 

(h)  Each  video  camera  required  by  the 
standards  in  this  section  shall  be 


installed  in  a  manner  that  will  prevent 
it  from  being  readily  obstructed, 
tampered  with  or  disabled  by  patrons  or 
employees. 

(i)  Each  video  camera  required  by  the 
standards  in  this  section  shall  possess 
the  capability  of  having  its  picture 
displayed  on  a  video  monitor  and 
recorded.  The  surveillance  system  shall 
include  sufficient  numbers  of  monitors 
and  recorders  to  simultaneously  display 
and  record  multiple  gaming  and  count 
room  activities,  and  record  the  views  of 
all  dedicated  cameras  and  motion 
activated  dedicated  cameras. 

(j)  Reasonable  effort  shall  be  made  to 
repair  each  malfunction  of  surveillance 
system  equipment  required  by  the 
standards  in  this  section  within  seventy- 
two  (72)  hours  after  the  malfunction  is 
discovered. 

(k)  In  the  event  of  a  dedicated  camera 
malfunction,  the  gaming  operation  shall 
immediately  provide  alternative  camera 
coverage  or  other  security  measures, 
such  as  additional  supervisory  or 
security  personnel,  to  protect  the  subject 
activity. 

(1)  Each  gaming  machine  offering  a 
payout  of  more  than  $250,000  shall  be 
monitored  by  dedicated  camera(s)  to 
provide  coverage  of: 

(1)  All  patrons  and  employees  at  the 
gaming  machine,  and 

(2)  The  face  of  the  gaming  machine, 
with  sufficient  clarity  to  identify  the 
payout  line(s)  of  the  gaming  machine; 
however 

(m)  Notwithstanding  paragraph  (1)  of 
this  section,  if  the  gaming  machine  is  a 
multi-game  machine,  the  gaming 
operation  wdth  the  approval  of  the  Tribe 
may  develop  and  implement  alternative 
procedures  to  verify  payouts. 

(n)  The  surveillance  system  of  all  Tier 
B  and  C  gaming  operations  shall 
monitor  and  record  a  general  overview 
of  the  activities  occurring  in  each 
gaming  machine  change  booth. 

(0)  The  surveillance  system  of  gaming 
operations  operating  four  (4)  or  more 
table  games  shall  provide  at  a  minimum 
one  pan-tilt-zoom  camera  per  two  tables 
and  surveillance  must  be  capable  of 
taping: 

(1)  With  sufficient  clarity  to  identify 
patrons  and  dealers;  euid 

(2)  With  sufficient  coverage  and 
clarity  to  simultaneously  view  the  table 
bank  and  determine  the  configuration  of 
wagers,  card  values  and  game  outcome. 

(p)  The  surveillance  system  of  gaming 
operations  operating  three  (3)  or  less 
table  games  shall: 

(1)  Comply  with  the  requirements  of 
paragraph  (n)  of  this  section;  or 

(2)  Have  one  (1)  overhead  camera  at 
each  table. 
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(q)  All  craps  tables  shall  have  two 
stationary  cross  view  cameras  covering 
both  ends  of  the  table.  All  roulette  areas 
shall  have  one  overhead  stationary 
camera  covering  the  roulette  wheel  and 
shall  also  have  one  stationary  overview 
of  the  play  of  the  table.  All  big  wheel 
games  shall  have  one  stationeiry  camera 
viewing  the  wheel. 

(r)  Each  progressive  table  game  with 
a  potential  progressive  jackpot  of 
$25,000  or  more  shall  be  recorded  euid 
monitored  by  dedicated  cameras  that 
provide  coverage  of: 

(1)  The  table  surface,  sufficient  that 
the  card  values  and  card  suits  can  be 
clearly  identified;  and 

(2)  An  overall  view  of  the  entire  table 
with  sufficient  clarity  to  identify 
patrons  and  dealer;  and 

(3)  A  view  of  the  progressive  meter 
jackpot  amount.  If  several  tables  are 
linked  to  the  same  progressive  jackpot 
meter,  only  one  meter  need  be  recorded. 

(s)  The  surveillance  system  shall 
possess  the  capability  to  monitor  the 
keno  and  bingo  ball  drawing  device  or 
random  number  generator,  which  shall 
be  recorded  during  the  course  of  the 
draw  by  a  dedicated  camera  or 
automatically  activated  camera,  with 
sufficient  clarity  to  identify  the  balls 
drawn  or  numbers  selected. 

(t)  The  surveillance  system  shall 
monitor  and  record  general  activities  in 
each  keno  game  area,  with  sufficient 
clarity  to  identify  the  employees 
performing  the  different  functions. 

(u)  The  surveillance  system  in  the 
bingo  game  area  shall  monitor  and 
record  the  game  board  and  the  activities 
of  the  employees  responsible  for 
drawing,  calling  and  entering  the  balls 
drawn  or  numbers  selected. 

(v)  The  surveillance  system  shall 
monitor  and  record  general  activities  in 
each  race  book,  sports  pool  and  pari- 
mutuel  book  ticket  writer  and  cashier 
area,  with  sufficient  clarity  to  identify 
the  employees  performing  the  different 
functions. 

(w)  The  surveillance  system  shall 
monitor  and  record  a  general  overview 
of  activities  occurring  in  each  cage  and 
vault  area,  with  sufficient  clarity  to 
identify  employees  within  the  cage  and 
patrons  eind  employees  at  the  counter 
areas.  Each  cashier  station  shall  be 
equipped  with  one  stationary  overhead 
camera  covering  the  transaction  area. 
The  surveillance  system  shall  be  used  as 
an  overview  for  cash  transactions.  This 
overview  should  include  the  customer, 
the  employee  and  the  surrounding  area. 
This  standard  is  optional  for  Tier  A 
gaming  operations. 

(x)  The  cage  or  vault  area  in  which 
fills  and  credits  are  transacted  shall  be 
monitored  and  recorded  by  a  dedicated 


camera  or  motion  activated  dedicated 
camera  that  provides  coverage  with 
sufficient  clarity  to  identify  the  chip 
values  and  the  amounts  on  the  fill  and 
credit  slips.  Controls  provided  by  a 
computerized  fill  and  credit  system  may 
be  deemed  an  adequate  alternative  to 
viewing  the  fill  and  credit  slips. 

(y)  The  surveillance  system  shall 
monitor  and  record  all  areas  where 
currency  or  coin  may  be  stored  or 
counted,  including  the  soft  and  hard 
count  rooms,  all  doors  to  the  soft  and 
hard  count  rooms,  all  scales  and 
MO-apping  machines  and  all  areas  where 
uncounted  currency  and  coin  may  be 
stored  during  the  drop  and  count 
process.  Tier  C  gaming  operations  shall 
also  maintain  audio  capability  of  the 
soft  count  room.  The  surveillance 
system  shall  provide  for: 

(1)  Coverage  of  scales  shall  be 
sufficiently  clear  to  view  any  attempted 
manipulation  of  the  recorded  data. 

(2)  Monitoring  and  recording  of  the 
table  games  drop  box  storage  rack  or 
area  by  either  a  dedicated  camera  or  a 
motion-detector  activated  camera. 

(3)  Monitoring  and  recording  of  all 
areas  where  coin  may  be  stored  or 
counted,  including  the  hard  count  room, 
all  doors  to  the  hard  count  room,  all 
scales  and  wrapping  machines  and  all 
areas  where  uncounted  coin  may  be 
stored  during  the  drop  and  count 
process. 

(4)  Monitoring  and  recording  of  soft 
count  room,  including  all  doors  to  the 
room,  all  drop  boxes,  safes,  and 
counting  surfaces,  and  all  count  team 
personnel.  The  counting  surface  area 
must  be  continuously  monitored  by  a 
dedicated  camera  during  the  soft  count. 

(5)  Monitoring  and  recording  of  all 
areas  where  currency  is  sorted,  stacked, 
counted,  verified  or  stored  during  the 
soft  count  process. 

(z)  All  video  recordings  of  coverage 
provided  by  the  dedicated  cameras  or 
motion-activated  dedicated  cameras 
required  by  the  standards  in  this  section 
shall  be  retained  for  a  minimum  of 
seven  days.  Recordings  involving 
suspected  or  confirmed  gaming  crimes, 
unlawful  activity,  or  detentions  and 
questioning  by  security  persormel,  must 
be  retained  for  a  minimum  of  thirty  (30) 
days.  Recordings  of  all  linked  systems 
(bingo,  ball  draws,  gaming  machines, 
etc.)  shall  be  maintained  for  at  least  30 
days. 

(aa)  Video  recordings  shall  be 
provided  to  the  Commission  upon 
request. 

(bb)  A  video  library  log  shall  be 
maintained  to  demonstrate  the  storage, 
identification  and  retention  standards 
required  in  this  section  have  been 
complied  with. 


(cc)  Each  tribe  shall  maintain  a  log 
that  documents  each  malfunction  and 
repair  of  the  surveillance  system  (as 
defined  in  this  section).  The  log  shall 
state  the  time,  date  and  nature  of  each 
malfunction,  the  efforts  expended  to 
repair  the  malfunction  and  the  date  of 
each  effort,  the  reasons  for  any  delays  in 
repairing  the  malfunction,  the  date  the 
malfunction  is  repaired  suid  where 
applicable,  any  alternative  security 
measures  that  were  taken. 

(dd)  Each  gaming  operation  shall 
maintain  a  surveillance  log  of  all 
surveillance  activities  in  the 
sur\'eillance  room.  The  log  shall  be 
maintained  by  surveillance  room 
personnel  and  shall  be  stored  securely 
within  the  surveillance  department.  At 
a  minimum,  the  following  information 
shall  be  recorded  in  a  surveillance  log: 

(1)  Date  and  time  each  surveillance 
commenced; 

(2)  The  name  and  license  credential 
number  of  each  person  who  initiates, 
performs,  or  supervises  the  surveillance; 

(3)  Reason  for  surveillance,  including 
the  name,  if  known,  alias  or  description 
of  each  individual  being  monitored,  and 
a  brief  description  of  the  activity  in 
which  the  person  being  monitored  is 
engaging; 

(4)  The  times  at  which  each  video  or 
audio  tape  recording  is  commenced  and 
terminated; 

(5)  The  time  at  which  each  suspected 
criminal  offense  is  observed,  along  with 
a  notation  of  the  reading  on  the  meter, 
counter  or  device  specified  in  paragraph 
(f)  of  this  section  that  identifies  the 
point  on  the  video  tape  at  which  such 
offense  was  recorded; 

(6)  Time  of  termination  of 
surveillance; 

(7)  Summary  of  the  results  of  the 
siu^eillance. 

§  542.16    What  are  th«  mintmum  Intemai 
control  standards  for  etactronic  data 
processing? 

(a)  General  controls.  (1)  Management 
shall  take  an  active  role  in  making  sure 
physical  and  logical  security  measures 
are  implemented,  maintained  and 
adhered  to  by  personnel  to  prevent 
unauthorized  access  which  could  cause 
errors  or  compromise  data  or  processing 
integrity. 

(i)  Management  shall  ensure  that  all 
vendor  agreements/contracts  will 
contain  language  that  requires  the 
vendor  to  adhere  to  the  tribal  and/or 
gaming  operations  minimum  intemai 
control  standards. 

(ii)  Physical  security  measures  shall 
exist  over  computer,  computer  terminals 
and  storage  media  to  prevent 
irregularities  and  loss  of  integrity  of  data 
and  processing. 
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(iii)  Access  to  systems  software  and 
application  programs  shall  be  limited  to 
authorized  personnel. 

(iv)  Access  to  computer  data  shall  be 
limited  to  authorized  personnel. 

(v)  Access  to  computer 
communications  facilities  or  the 
computer  system  or  access  to 
information  transmissions  shall  be 
limited  to  authorized  personnel. 

(vi)  Standards  in  this  paragraph  (a)(1) 
shall  be  addressed  in  the  system  of 
internal  controls  for  each  applicable 
department  within  the  gaming 
operation. 

(2)  The  main  computers  (i.e.. 
hardware,  software  and  data  files)  for 
each  gaming  application  (e.g..  keno,  race 
and  sports,  gaming  machines,  etc.)  shall 
be  in  a  secured  area  with  access 
restricted  to  authorized  persons, 
including  vendors. 

(3)  Access  to  computer  operations 
shall  be  restricted  to  authorized 
personnel  to  reduce  the  risk  of  loss  of 
integrity  of  data  or  processing. 

(4)  Incompatible  duties  shall  be 
adequately  segregated  and  monitored  to 
prevent  error  in  general  EDP/MIS 
procedures  to  go  undetected  or  fraud  to 
be  concealed. 

(5)  Gaming  and  food/beverage 
personnel  shall  be  precluded  from 
having  unrestricted  access  to  the 
seciu^d  computer  areas. 

(6)  The  computer  systems,  including 
application  software,  shall  be  secured 
through  the  use  of  passwords  or  other 
approved  means.  Management 
personnel  or  persons  independent  of  the 
department  being  controlled  shall  assign 
and  control  access  to  system  functions. 

(7)  Passwords  shall  be  controlled  as 
follows  unless  otherwise  addressed  in 
the  standards  in  this  section. 

(i)  Each  user  shall  have  their  owti 
individual  password;  and 

(ii)  Passwords  shall  be  changed  at 
least  quarterly  with  changes 
documented. 

(8)  Adequate  backup  and  recovery 
procedures  shall  be  in  place,  and  if 
applicable,  include: 

(i)  Daily  backup  of  data  files; 

(ii)  Backup  of  all  programs; 

(iii)  Secured  off-site  storage  of  all 
backup  data  files  and  programs,  or  other 
adequate  protection;  and 

(iv)  Recovery  procedures  which  are 
tested  at  least  annually  with 
documentation  of  results. 

(9)  Adequate  system  documentation 
shall  be  maintained,  including 
descriptions  of  hardware  and  software, 
operator  manuals,  etc. 

(b)  If  a  separate  EDP  department  is 
maintained  or  if  there  are  in-house 
developed  systems,  the  following 
standards  shall  apply: 


(1)  The  EDP  department  shall  be 
independent  of  the  gaming  areas  (e.g., 
cage,  pit,  count  rooms,  etc.).  EDP/MIS 
procedures  and  controls  should  be 
defined  and  responsibilities 
communicated. 

(2)  EDP  department  personnel  shall  be 
precluded  from  unauthorized  access  to: 

(i)  Computers  and  terminals  located 
in  gaming  areas; 
(ii)  Source  documents;  and 
(iii)  Live  data  files  (not  test  data). 

(3)  EDP/MIS  personnel  shall  be: 

(i)  Restricted  from  having  access  to 
cash  or  other  liquid  assets;  and 

(ii)  From  initiating  general  or 
subsidiary  ledger  entries. 

(4)  Program  changes  for  in-house 
developed  systems  should  be 
documented  as  follows: 

(i)  Requests  for  new  programs  or 
program  changes  shall  be  reviewed  by 
the  EDP  supervisor.  Approvals  to  begin 
work  on  the  program  shall  be 
documented; 

(ii)  A  written  plan  of  implementation 
for  new  and  modified  programs  shall  be 
maintained  and  include,  at  a  minimum, 
the  date  the  program  is  to  be  placed  into 
service,  the  nature  of  the  change,  a 
description  of  procedures  required  in 
order  to  bring  the  new  or  modified 
program  into  service  (conversion  or 
input  of  data,  installation  procedures, 
etc.),  and  an  indication  of  who  is  to 
perform  all  such  procedures; 

(iii)  Testing  of  new  and  modified 
programs  shall  be  performed  and 
documented  prior  to  implementation; 

(iv)  A  record  of  the  final  program  or 
program  changes,  including  evidence  of 
user  acceptance,  date  in  service, 
programmer,  and  reason  for  changes, 
shall  be  documented  and  maintained. 

(5)  Computer  security  logs,  if 
generated  by  the  system,  shall  be 
reviewed  by  EDP  supervisory  personnel 
for  evidence  of: 

(i)  Multiple  attempts  to  log-on,  or 
alternatively,  the  system  shall  deny  user 
access  after  three  attempts  to  log-on; 

(ii)  Unauthorized  changes  to  live  data 
files;  and 

(iii)  Any  other  unusual  transactions. 

(c)  If  remote  dial-up  to  any  associated 
equipment  is  allowed  for  software 
support,  the  gaming  operation  shall 
maintain  an  access  log  which  includes: 

(1)  Name  of  employee  authorizing 
modem  access; 

(2)  Name  of  authorized  programmer  or 
manufacturer  representative; 

(3)  Reason  for  modem  access, 

(4)  Description  of  work  performed, 
and 

(5)  Date,  time,  and  duration  of  access. 

(d)  Documents  may  be  scanned  or 
directly  stored  to  WORM  ("Write  Once 
Read  Many")  optical  disk  with  the 
following  conditions: 


(1)  The  optical  disk  shall  contain  the 
exact  duplicate  of  the  original 
document. 

(2)  All  documents  stored  on  optical 
disk  shall  be  maintained  with  a  detailed 
index  containing  the  gaming  operation 
department  and  date.  This  index  shall 
be  available  upon  request  by  the 
Commission. 

(3)  Upon  request  by  Board  agents, 
hardware  (terminal,  printer,  etc.)  shall 
be  provided  in  order  to  perform  auditing 
procedures. 

(4)  Controls  shall  exist  to  ensure  the 
accurate  reproduction  of  records,  up  to 
and  including  the  printing  of  stored 
dociunents  used  for  auditing  purposes. 

(5)  If  source  documents  and  summary 
reports  are  stored  on  re-writeable  optical 
disks,  the  disks  may  not  be  relied  upon 
for  the  performeuice  of  any  audit 
procedures,  and  the  original  documents 
and  summary  reports  shall  be  retained. 

§  542.1 7    What  are  ttte  minimum  internal 
control  standards  for  complimentary 
services  or  items? 

(a)  Each  gaming  operation  shall 
establish  and  comply  with  procedures 
for  the  authorization  and  issuance  of 
complimentary  services  and  items, 
including  cash  and  noncash  gifts.  Such 
procedures  shall  include,  but  shall  not 
be  limited  to.  the  procedures  by  which 
the  gaming  operation  delegates  to  its 
employees  the  authority  to  approve  the 
issuance  of  complimentary  services  and 
items  and  the  procedures  by  which 
conditions  or  limits,  if  any,  which  may 
apply  to  such  authority  are  established 
and  modified,  including  limits  based  on 
relationships  between  the  authorizer 
and  recipient,  and  shall  further  include 
effective  provisions  for  audit  purposes. 

(b)  At  least  weekly,  accounting,  MIS 
or  alternative  personnel  that  cannot 
grant  or  receive  complimentary 
privileges  shall  prepare  reports  that 
include  the  following  information: 

(1)  Name  of  patron  who  received  the 
complimentary  service  or  item  if  the 
complimentary  service  or  item  exceeds 
$25.00; 

(2)  Name(s)  of  employee(s)  who 
issued  and/or  authorized  the 
complimentary  service  or  item; 

(3)  The  actual  cash  value  of  the 
complimentary  service  or  item; 

(4)  The  type  of  complimentary  service 
or  item  (i.e..  food,  beverage,  etc.);  and 

(5)  Date  the  complimentary  service  or 
item  was  issued. 

(c)  The  internal  audit  or  accounting 
departments  shall  review  the  reports 
required  in  paragraph  (b)  of  this  section 
at  least  weekly.  These  reports  shall  be 
made  available  to  the  tribe,  the  tribe's 
independent  regulatory  body,  and  the 
Commission  upon  request. 
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§  542.1 8    Who  may  apply  for  a  variance  and 
how  do  I  apply  for  one? 

(a)  For  this  section  only,  a  variance 
means  an  internal  control  standard  that 
differs  from  and  establishes  a  lesser 
degree  of  control  than  an  internal 
control  standard  in  this  part. 

fb)  A  Tribe  may  apply  for  a  variance 
in  its  tribal  MICS  for  Tier  A  operations 
if  the  Tribe  has  determined  that: 

(1)  The  gaming  operation  is  unable  to 
comply  substantially  with  an  internal 
control  standard  in  this  part;  and 

(2)  The  gaming  operation  develops  a 
variance  that  will  achieve  adequate 
control  for  the  standard  which  it  seeks 
to  replace. 

(c)  A  Tribe  seeking  a  variance  shall 
submit  to  the  Commission  a  detailed 
report  which  shall  include  the  following 
information: 

(1)  An  explanation  of  why  the  gaming 
operation  is  unable  to  comply 
substantially  with  the  standard; 

(2)  A  description  of  the  proposed 
variance; 


(3)  An  explanation  of  how  the 
proposed  variance  achieves  adequate 
control;  and 

(4)  Evidence  that  the  Tribe  or  its 
independent  regulatory  body  has 
approved  the  variance. 

fd)  A  Tier  A  gaming  operation  may 
apply  for  a  variance  if: 

[1]  The  Tribe  or  its  independent 
regulatory  body  has  approved  the 
variance;  and 

(2)  It  complies  with  paragraphs  (b) 
and  (c)  of  this  section. 

(e)  The  Commission  may  grant  the 
request  for  a  variance  upon  its  sole 
discretion.  Variance  will  not  be  granted 
routinely.  The  gaming  operation  shall 
comply  with  standards  at  least  as 
stringent  as  those  set  forth  in  this  part 
until  such  time  as  the  Commission 
approves  a  request  for  a  variance. 

§542.19     Does  this  part  apply  to  charitable 
bingo  operations? 

(a)  This  part  shall  not  apply  to 
charitable  bingo  operations  provided 
that: 


(1)  All  proceeds  are  for  the  benefit  of 
a  charitable  organization; 

(2)  The  Tribe  permits  the  charitable 
organization  to  be  exempt  from  this 
part; 

(3)  The  charitable  bingo  operation  is 
operated  whoUv  bv  the  charitable 
organization's  employees  or  x'olunteer.s. 
and 

(4)  The  annual  gross  gaming  revenue 
of  the  charitable  organization  does  not 
exceed  $50,000;  and 

(5)  The  Tribe  establishes  and  the 
charitable  bingo  operation  complies 
with  minimum  standards  which  shall 
protect  the  integrity  of  the  game  and 
safeguard  the  monies  used  in 
connection  with  the  game. 

(b)  Nothing  in  this  section  shall 
exempt  bingo  operations  conducted  by 
independent  operators  for  the  benefit  of 
a  charitable  organization. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18CFRCh.  I 

[Docket  No.  RM98-1 2-000] 

Regulation  of  Interstate  Natural  Gas 
Transportation  Services 

July  29,  1998. 

AGENCY:  Federal  Energy  Regulatory 

Comrr.ission. 

ACTION:  Notice  of  inquiry. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  this  notice  of  inquiry  to  seek 
comments  on  its  regulatory  policies  for 
interstate  natural  gas  transportation 
services  in  view  of  the  changes  that 
have  taken  place  in  the  natural  gas 
industry  in  recent  years.  Specifically, 
the  Commission  is  seeking  comments  on 
its  pricing  policies  in  the  existing  long- 
term  market  and  pricing  policies  for 
new  capacity. 

DATES:  Comments  are  due  November  9, 
1998. 

ADDRESSES:  Comments  should  be 
submitted  to  the  following  address: 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington  DC. 
20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ingrid  Olson,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE. 
Washington,  DC  20426.  (202)  208-2015 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  pubhshing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street.  NE.  Room  2A.  Washington, 
DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  can  be  accessed  via 
Internet  through  FERC's  Homepage 
(http://Mrww.ferc.fed.us)  using  the  CIPS 
Link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  will 
be  available  on  CIPS  in  ASCII  and 
WordPerfect  6.1  format.  CIPS  is  also 
available  through  the  Commission's 
electronic  bulletin  board  service  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397.  if 
dialing  locally,  or  1-800-856-3920,  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 


19200. 14400. 12000.  9600.  7200,  4800, 
2400.  or  1200  bps,  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  User 
assistance  is  available  at  202-208-2474 
or  by  E-mail  to 
CipsMaster@FERC.fed.us. 

This  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  the  Commission  after 
November  16,  1981.  Documents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  RIMS  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Homepage  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222, 
or  by  E-mail  to 
RimsMaster@FERC.fed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  La  Dorn  System  Corporation. 
La  Dorn  Systems  Corporation  is  located 
in  the  Public  Reference  Room  at  888 
First  Street,  NE,  Washington,  DC  20426. 

Notice  of  Inquiry 

In  this  Notice  of  Inquiry  (NOI),  the 
Commission  is  seeking  comments  on  its 
regulatory  policies  for  interstate  natural 
gas  transportation  services  in  view  of 
the  changes  that  have  taken  place  in  the 
natural  gas  industry  in  recent  years.  The 
Commission  is  concerned  that  some  of 
its  policies,  which  were  developed  for  a 
highly  regulated  market,  need  to  be 
reexamined  in  light  of  the  increasingly 
competitive  natural  gas  industry.  This 
NOI  is  broad  in  scope,  and  complements 
the  Notice  of  Proposed  Rulemaking  in 
Regulation  of  Short-Term  Gas 
Transportation  Services,  Docket  No. 
RM98-1 0-000,  (Short-Term 
Transportation  NOPR  or  NOPR).  issued 
today. 

In  the  NOPR,  the  Commission  is 
making  specific  proposals  for  changes  in 
its  regulation  of  short-term 
transportation  services.  The  NOPR  also 
addresses  several  long-term 
transportation  issues  that  have  a  direct 
and  significant  impact  on  the  short-teim 
transportation  policy  proposals 
contained  in  the  NOPR.'  This  NOI 
continues  the  Commission's  review  of 
its  regulatory  policies,  and  seeks 
comment  on  whether  fundamental 
aspects  of  its  pricing  for  long-terra 
service  and  certificate  pricing  should  be 


modified  to  be  more  effective  in  today's 
environment. 

In  the  last  several  years  natural  gas 
markets  have  changed  dramatically.  As 
a  result  of  the  decontrol  of  gas  prices  at 
the  wellhead  by  Congress  ^  and  the 
Commission's  restructuring  of  pipeline 
services  in  Order  No.  636,-'  gas  markets 
have  evolved  from  highly  regulated 
markets  to  markets  largely  driven  by 
competition  and  market  forces.'*  Six 
years  ago,  pipelines  were  gas  merchants 
and  sold  delivered  gas  to  customers  at 
Commission-regulated  prices.  Today, 
shippers  can  buy  gas  at  the  wellhead  or 
from  gas  marketers,  trade  gas  among 
themselves,  and  purchase  pipeline 
capacity  from  marketers  and  other 
shippers  in  the  secondary  market,  as 
well  as  from  the  pipeline.  These 
changes  have  benefitted  gas  consumers 
by  providing  a  wider  range  of  options  in 
pipeline  services.  These  changes  also 
require  that  the  Commission  consider 
whether  the  regulatory  policies  that 
were  appropriate  in  the  past,  are  well- 
suited  to  today's  more  competitive 
markets. 

There  are  significant  differences 
between  short-term  and  long-term 
transportation,  and  they  have  been 
affected  differently  by  the  unbundling 
and  restructuring  of  Order  No.  636.  The 
effects  of  unbundling  have  been  more 
dramatic  in  the  short-term 
transportation  market,  where  numerous 
competitive  alternatives  for  shippers 
have  developed.  These  alternatives 
include  purchasing  capacity  from  the 
pipeline  on  an  interruptible  or  short.- 
term  firm  basis,  purchasing  capacity 
released  by  firm  shippers,  or  purchasing 
delivered  gas  from  a  marketer  or  third 
party.  This  has  led  the  Commission  to 
propose  changes  to  its  regulation  of 
short-term  transportation  in  the 
companion  NOPR.  There  are  fewer 
alternatives  in  the  long-term 
transportation  market,  and  pipelines 
therefore  retain  a  greater  degree  of 


'  As  discussed  below,  in  the  NOPR.  the 
Commission  is  proposing  to  eliminate  the  term 
matching  cap  of  the  right  of  first  refusal,  and  is 
seeking  comments  on  whether  it  should  encourage 
term-differentiated  rates. 


2  Wellhead  Decontrol  Act.  Pub.  L.  101-60.  103 
Stat.  157  (1989). 

'Pipeline  Service  Obligations  and  Revisions  to 
Regulations  Governing  Self-Implementing 
Transportation;  and  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol,  57  FR 
13.267  (April  16.  1992).  HI  FERC  Stats.  &  Regs. 
Preambles  1  30,939  (April  8,  1992);  order  on  re/i'g. 
Order  No.  636-A.  57  FR  36.128  (August  12.  1992). 
ni  FERC  Stats.  &  Regs.  Preambles  1 30.950  (August 
3.  1992);  order  on  re/i'g.  Order  No.  636-B,  57  FR 
57,911  (December  8,  1992),  61  FERC  161,272 
(November  27, 1992);  United  Distribution 
Companies  v.  FERC,  88  F.3d  1108  (DC  Cir.  1996); 
cert,  denied  Associated  Gas  Distributors  v.  FERC, 
117S.Ct.  1723(1997). 

*See.  e.g..  Arthur  Andersen  &  Cambridge  Energy 
Research  Associates,  North  American  Natural  Gas 
Trends,  at  pp.  3,  8,  10,  51. 
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market  power  over  some  customers  in 
the  long-term  transportation  market.' 

The  trend  in  the  natural  gas  industry 
since  unbundling  has  been  toward 
shorter-term  contracts.*  This  places 
greater  risks  on  the  pipeline. 
Specifically,  the  long-term  risk  inherent 
in  pipeline  investment  is  the  risk  that 
the  pipeline  owner  will  not  earn  enough 
revenue  during  the  pipeline's  useful  life 
to  cover  the  total  cost  of  the  pipeline, 
including  the  variable  cost  of  operating 
and  maintaining  it  and  an  acceptable 
return  on  the  investment. 

In  the  past,  shippers  entered  into 
long-term  contracts  because  under  those 
market  conditions,  the  price  risk  to 
shippers  associated  with  a  long-term 
contract,  i.e.,  that  the  rates  would 
increase  during  the  term  of  the  contract, 
was  balanced  by  the  fact  that  there  was 
little  or  no  supply  risk.  In  the  current 
market,  however,  the  number  of  reliable 
alternatives  to  long-term  pipeline 
transportation  and  gas  supplies  has 
increased,  resulting  in  discounting  of 
short-term  transportation,  while  many 
shippers'  own  markets  have  become 
uncertain,  due  to  retail  unbundling.' 
Thus,  an  imbalance  of  risk  between 
pipelines  and  shippers  has  developed  in 
the  long-term  market,  resulting  in  a  bias 
toward  short-term  markets  on  existing 
capacity.  This  imbalance  of  risks  has  led 
shippers  to  be  less  willing  to  shoulder 
the  price  risk  associated  writh  long-term 
contracts. 

While  the  trend  in  the  industry  has 
been  towaird  shorter  contracts,  long-term 
contracts  provide  important  benefits  to 
pipelines  and  customers.  Long-term 
contracts  can  provide  revenue  stabihty 
and  reduce  financial  risks  to  the 
pipeline.  This  arguably  lowers  the 
pipeline's  capital  costs,  to  the  benefit  of 
its  customers.  Long-term  contracts  also 
act  as  an  important  risk-management 
tool  for  shippers,  and  ensure  that  there 
will  be  sufficient  capacity  available  for 
release  in  the  short-term  market  to 
provide  competition  for  pipeline 
capacity  in  that  market.  Further,  with 
removal  of  the  price  cap  on  short-term 
services  as  proposed  in  the  companion 
NOPR  published  elsewhere  in  this  issue 
of  the  Federal  Register,  long-term 


'  See  Alternatives  to  Traditional  Cost-of-Service 
Ratemaking  for  Natural  Gas  Pipelines,  70  FERC 
161,139  (1995),  60  FR  8356  (February  14,  1995). 

'■See  e.g..  Order  No.  636-C.  78  FERC  161.186, 
slip  op.  at  26  (1997),  62  FR  10204  (March  6,  1997). 
As  discussed  below,  the  Conunission  is  seeking 
comments  on  whether  the  trend  toward  shorter- 
term  contracts  is  a  natural  result  of  competition  in 
gas  commodity  and  pipeline  capacity  markets,  or  is 
a  consequence  of  other  factors,  such  as  regulatory 
policies. 

'See  "Future  Unsubscribed  Capacity,"  AGA  LDC 
Caucus,  December  1995,  p.l. 


contracts  offer  price  risk  protection  for 
captive  customers. 

As  the  Commission  explains  in  the 
NOPR,  it  is  concerned  that  some  of  its 
regulatory  policies  result  in  a  bias 
toward  short-term  contracts. 
Specifically,  the  Commission  states  in 
the  NOPR  that  the  five-year  matching 
cap  in  the  right  of  first  refusal  and  the 
use  of  the  same  maximum  rate  for 
ser\'ice  under  long-term  and  short-term 
contracts  result  in  asymmetry'  of  risk 
and  provide  little  incentive  for  a  shipper 
to  enter  into  a  long-term  contract  with 
a  pipeline.  If  a  shipper  enters  into  a 
long-term  contract,  it  runs  the  risk  that 
its  rates  will  increase  during  the  term  of 
that  contract.  It  can  avoid  that  risk,  and 
still  be  guaranteed  to  receive  service 
indefinitely,  by  entering  into  a  short- 
term  contract  with  a  right  of  first  refusal. 

Therefore,  the  Commission  proposes 
in  the  NOPR  to  eliminate  the  five-year 
term-matching  cap  from  the  right  of  first 
refusal,  and  seeks  comments  on  whether 
to  encourage  term-differentiated  rates  as 
a  means  of  removing  impediments  to 
long-term  contracts.  Similarly,  one 
Commission  objective  in  the  review 
undertaken  in  this  NOI  is  to  assure  that 
the  Commission's  policies  do  not 
provide  an  artificial  disincentive  to 
long-term  contracts,  but  are  neutral  with 
regard  to  long-term  and  short-term 
contracts. 

The  Commission's  review  undertaken 
in  this  NOI,  however,  is  broader  in 
scope,  and  is  also  directed  at  ensuring 
that  the  Commission's  regulatory 
policies  in  general  provide  the  correct 
incentives  in  the  context  of  the  realities 
of  today's  natiu-al  gas  transportation 
market.  This  task  is  complicated  by  the 
fact  that  the  realities  of  this  market  may 
vary  from  region  to  region  or  market  to 
market,  and  the  Commission's  policies 
must  be  suited  to  a  variety  of 
circumstances. 

For  example,  when  long-term 
contracts  expire  and  are  not  renewed, 
capacity  turnback  may  be  a  problem  on 
some  pipelines  or  in  some  markets.*  On 
the  other  hand,  it  has  been  projected 
that  demand  for  capacity  will  increase 
in  the  future.'  This  indicates  that  market 
conditions  may  vary  from  market  to 
market,  and  that  while,  in  some 
markets,  demand  may  be  shrinking,  and 


*See  e.g..  El  Paso  Pipeline  Company,  72  FERC 
1 61,083  (1995):  -Natural  Gas  Pipeline  Company  of 
America,  71  FERC  161,391  (1995).  See  a/so  "Future 
Unsubscribed  Capacity,"  AGA  LDC  Caucus, 
December  1995.  As  discussed  below,  the 
Commission  is  seeking  conrunents  on  the  extent  to 
which  capacity  turnback  is  likely  to  be  a  problem 
in  the  future. 

'The  Energy  Information  Agency  (ElA)  of  the 
Department  of  Energy  projects  an  increase  in  gas 
demand  from  22.0  Tcf  annually  in  1996  to  between 
29.4  Tcf  and  34.5  Tcf  annually  in  2020. 


capacity  tiunback  may  be  a 
consequence,  in  other  msirkets,  demand 
may  be  growing  and  expansions  of 
capacity  may  be  needed.  These  changes 
are  likely  to  occur  at  the  same  time  and 
no  single  development  is  likely  to 
characterize  the  whole  natural  gas 
market.  The  Commission  wants  to 
ensure  that  its  policies  are  not  biased 
toward  either  short-term  or  long-term 
service,  and  provide  accurate  price 
signals  and  the  right  incentives  for 
pipelines  to  provide  optimal 
transportation  services  and  construct 
facilities  that  meet  future  demand,  but 
do  not  result  in  overbuilding  and  excess 
capacity.  At  the  same  time,  the 
Commission  wants  to  assure  that  its 
policies  continue  to  provide  appropriate 
incentives  to  producers. 

Pricing  of  Existing  Capacity.  The 
Commission's  statutory  responsibility 
luider  the  Natural  Gas  Act  is  to  protect 
consumers  of  natural  gas  from  the 
exercise  of  monopoly  power  by 
pipelines, '0  and  to  assure  that  rates  for 
interstate  transportation  are  just  and 
reasonable.  The  Commission  has 
proposed  in  the  NOPR  that  removal  of 
the  price  cap  in  the  short-term 
transportation  market  is  consistent  with 
these  statutory  responsibilities.  The 
Commission's  proposals  for  regulatory 
change  in  the  short-term  market  are 
intended  to  maximize  competition  in 
the  short-term  market,  and  at  the  same 
time  protect  customers  from  the  exercise 
of  market  power. 

An  important  aspect  of  the  regulatory 
regime  proposed  in  the  NOPR  is  the 
continued  use  of  cost -based  ratemaking 
in  the  long-term  market  as  a  protection 
against  the  pipelines'  exercise  of  market 
power.  If  pipelines  could  charge 
unregulated  rates  in  the  long-term 
market,  then  that  protection  would  be 
eviscerated.  Moreover,  pipelines 
continue  to  be  the  only  source  of  long- 
term  transportation  capacity,  and 
without  cost-based  regulation  for  long- 
term  transportation,  pipelines  would 
have  an  incentive  to  build  less  than  the 
optimal  amount  of  capacity  in  order  to 
create  scarcity,  vfith  the  goal  of  driving 
up  prices  and  profits.  The  retention  of 
cost-based  regulation  for  long-term 
transportation  protects  customers 
because  it  gives  pipelines  incentives  to 
build  new  capacity  when  it  is 
warranted,  and  thus  limits  the 


'°E.g.,  FPCv.  Hope  Natural  Gas.  320  U.S.  591. 
610  (1944)(the  primary  purpose  of  the  NGA  is  "to 
protect  consumers  against  exploitation  at  the  hands 
of  natural  gas  companies.");  Associated  Gas 
Distributors  v.  FERC.  824  F.2d  981,  995  (DC  Cir. 
1987).  cert,  denied.  485  U.S.  1006  (1988)  ("The 
Natural  Gas  Act  has  the  fundamental  purpose  of 
protecting  interstate  gas  consumers  from  pipelines' 
monopoly  power. ') 
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pipeline's  ability  to  profit  from 
withholding  capacity  by  not  building. 
The  Commission,  therefore,  is  not 
extending  the  proposal  to  remove  the 
price  cap  to  the  long-term  market.  The 
Commission  will  retain  cost-based 
regulation  in  the  long-term 
transportation  market  to  protect 
shippers  against  the  exercise  of  market 
power  by  pipelines. 

Rates  must  meet  statutory 
requirements  and  should,  at  the  same 
time,  provide  pipelines  with  the 
appropriate  incentives  to  provide 
optimal  transportation  services.  Ideally, 
these  rates  should  protect  customers 
from  the  long-term  exercise  of  market 
power  by  pipelines,  provide  the 
appropriate  incentives  for  new 
construction,  reasonably  ensure  the 
financial  viability  of  pipeUnes,  and 
provide  an  adequate  incentive  for 
pipelines  to  operate  efficiently.  Cost- 
based  rates  should  be  determined  in  an 
administratively  efficient  manner  and 
should  be  current,  predictable,  fair,  and 
economically  rational.  The  Commission 
is  evaluating  whether  its  existing 
pricing  policies  meet  these  goals.  One 
purpose  of  this  NOI  is  to  obtain  public 
comment  on  these  objectives  and  the 
adequacy  of  Commission  policy  in 
achieving  these  objectives. 

The  need  to  re-examine  the 
Commission's  policies  affecting  long- 
term  markets  is  even  greater  now  as  the 
Commission  proposes  in  the  NOPR  to 
eliminate  the  price  cap  on  pipeline 
short-term  firm  and  interruptible 
transportation,  and  released  capacity. 
The  continued  availability  of  viable 
regulated  long-term  recourse  services 
will  be  one  of  the  primary  tools  for 
mitigating  the  market  power  of  capacity 
sellers  in  the  short-term  markets.  "The 
extent  to  which  long-term  services 
mitigate  the  market  power  of  capacity 
sellers  will  depend  on  how  well  these 
services  meet  the  existing  and  future 
needs  of  transportation  customers,  and 
thus  are  worth  being  purchased  as  an 
alternative  to  the  short-term  market. 

Specifically,  the  Commission's 
current  long-term  pricing  policies  may 
be  deficient  by  failing  sufficiently  to 
take  into  consideration  long-term 
factors,  focusing  instead  on  short-term 
data  such  as  test  period  results  and  the 
need  to  recover  each  pipeline's  revenue 
requirement  from  its  existing  customers 
each  year.  This  policy  focuses  on  each 
pipeline's  individual  situation  rather 
than  emphasizing  the  most  efficient 
pricing  for  the  market  as  a  whole. 
Further,  by  failing  to  consider  the 
relationship  of  cost-of-service  pricing  to 
the  market  value  of  pipeline  services, 
current  regulatory  policies  often  result 
in  pipelines  with  dramatically  different 


cost-of-service  rates  serving  the  same 
markets.  In  addition,  this  pricing  policy 
assumes  that  as  long  as  customers 
eventually  receive  refunds,  prices  can 
remain  in  effect  for  several  years, 
subject  to  refund,  without  adversely 
affecting  the  customers  or  the  market  as 
a  whole.  All  these  aspects  of  the 
Commission's  cost-of-service  regulatory 
model  may  not  reflect  the  realities  and 
needs  of  the  industry  today. 

The  Commission  is  interested  in 
exploring  whether  the  current  pricing 
policy  may  have  played  a  role  in  price 
distortions  in  the  California  and  Chicago 
markets  and,  if  it  did,  whether  it  could 
lead  to  similar  distortions  in  other 
Midwestern  and  Eastern  markets  in  the 
near  future.  In  the  California  market, 
Transwestem  Pipeline  Company  "  and 
El  Paso  Natural  Gas  Company  (El 
Paso)  '2  faced  significant  turnback  of 
long-term  firm  capacity  at  the  same  time 
that  Mojave  Pipeline  Company,  Kern 
River  Gas  Transmission  Co.,  and  Pacific 
Gas  Transmission  Company  (PGT)  were 
constructing  additional  pipeline 
capacity  to  serve  the  California  market. 
Because  of  the  capacity  turnback,  El 
Paso  filed  to  increase  its  rates  to  fully 
recover  its  annual  revenue  requirement 
from  its  remaining  customers.  In 
addition.  El  Paso  argued  for  a  higher 
return  on  equity  because  its  business 
risks  had  increased.  The  Commission 
accepted  this  increase,  subject  to  refund. 

while  El  Paso,  Transwestem,  and  the 
parties  eventually  worked  out 
settlements,  the  high  subject-to-refund 
rates  remained  in  effect  for  a  significant 
period.  Thus,  while  the  parties  avoided 
the  direct  ramifications  of  the 
Commission's  ciurent  pricing  method, 
i.e.,  the  shifting  of  all  unrecovered  costs 
to  the  captive  customers.  El  Paso 
charged  high  unreviewed  rates  pending 
final  resolution  before  the  Commission. 

PGT,  on  the  other  hand,  was  fully 
contracted  under  long-term  contracts. 
Thus,  under  the  Commission's  current 
pricing  method,  PGT  was  able  to  have 
relatively  low  rates  while  still 
recovering  its  Commission-authorized 
annual  revenue  requirement.  Having 
relatively  low  rates  placed  PGT  in  the 
position  of  receiving  requests  for 
additional  service  which  it  had  to 
refuse.  PGT's  solution  to  this  was  to 


"Transwestem  Pipeline  Company,  72  FERC  1 
61,085  (1995).  Transwestem  faced  a  turn-back  of 
457,281  MMBtu.  Transwestem  did  not  unilaterally 
file  to  increase  its  rates  to  reflect  the  tum-back  in 
this  proceeding.  Rather,  the  right  to  do  so  was 
reserved  by  Transwestem  as  the  explicit  option  in 
the  event  another  accommodation  could  not  be 
achieved. 

'^El  Paso  Natural  Gas  Company.  72  FERC  1 
61.083  (1995).  El  Paso  faced  a  total  turnback  of 
approximately  1,300.000  MMcf  from  PG&E,  SoCal 
and  others. 


expand  its  system  to  meet  the  additional 
demand  for  service  and  roll-in  the  cost 
of  the  expansion  into  its  existing  rates 
to  minimize  the  rate  impact  on  its 
expansion  customers. 

A  similar  sequence  of  events  occurred 
in  the  Chicago  market  with  Natural  Gas 
Pipeline  Company's  tum-back  rate 
filing  '•''  and  the  Northern  Border 
expansion.  In  both  instances,  the 
Commission's  policies  permitted 
pipelines  unable  to  retain  sufficient 
capacity  reservations  to  increase  rates  to 
captive  customers,  while  permitting 
fully-booked  and  low-priced  pipelines 
to  build  expensive  expansion  facilities 
that  had  a  higher  unit  average  cost  than 
the  average  cost  of  the  existing  facilities 
serving  the  market.  The  Commission  is 
seeking  comments  on  whether  its 
policies  contributed  to  these  price 
distortions,  and,  if  so,  whether  and  how 
its  policies  should  be  modified  to  avoid 
these  types  of  price  distortions  in  the 
future. 

As  discussed  more  fully  below,  the 
Commission  is  seeking  comments  on 
whether  a  type  of  cost-based  ratemaking 
other  than  its  traditional  cost-of-service 
method  may  be  more  appropriate  in 
today's  market.  Specifically,  the 
Commission  seeks  comments  on 
whether  index  rates  or  incentive  rates 
may  now  be  appropriate  as  the  primary 
rate-setting  methodology.  In  addition, 
the  Commission  seeks  comments  on 
whether,  if  traditional  cost-of-service 
ratemaking  is  retained,  modifications  to 
the  traditional  method  would  result  in 
improvements.  For  example,  should 
there  be  changes  in  the  straight  fixed 
variable  (SFV)  rate  design  preference, 
the  discount  adjustment  policy,  or  rate 
of  return  policies. 

Pricing  New  Capacity.  The 
Commission  is  also  reviewing  its 
policies  for  pricing  of  new  capacity  to 
assure  that  they  provide  the  proper 
incentives  for  pipelines  to  build  or  not 
build  new  capacity  to  meet  increased 
demand.  The  Commission  seeks 
comments  on  these  issues  as  discussed 
below.  If  price  signals  are  correct,  the 
problem  of  overbuilding  to  attract 
customers  from  other  merchants  may  be 
obviated. 

I.  Pricing  Policies  in  the  Existing  Long- 
Term  Market 

As  explained  above,  the  Commission 
intends  to  retain  cost-based  rate 
regulation  for  long-term  transportation. 
The  traditional  cost-of-service  rate 
regulation  currently  used  by  the 


"Natural  Gas  Pipeline  Company  of  America.  71 
FERC1 61,391  (1995).  Although  Natural  noted  that 
3.6  Bcf  of  contracts  were  due  to  terminate,  its  rates 
reflected  only  600.000  MMBTU  of  tum-back.  See  73 
FERC  161,050  (1995). 
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Commission  is  one  type  of  cost -based 
ratemaking  methodology,  but  there  are 
other  types  of  cost-based  ratemaking, 
such  as  index  rates  or  incentive  rates. 
The  Commission  is  reviewing  its  current 
cost-of-service  ratemaking  methodology 
to  determine  whether  changes  to  that 
methodology  could  result  in  better  price 
signals  and  contracts  which  would 
strengthen  the  long-term  market. 

First,  the  Commission  is  considering 
whether  cost-based  ratemaking  options, 
other  than  the  traditional  cost-of-service 
model,  would  be  more  appropriate  in 
today's  market.  As  discussed  below,  the 
Commission  is  considering  several  types 
of  index  rates,  that  are  based  on  factors 
other  than  only  the  pipeline's  costs  and 
volumes,  such  as  the  supply  and 
demand  characteristics  of  the  market 
being  served.  Second,  the  Commission 
is  considering  whether,  if  traditional 
cost-of-service  regulation  is  retained, 
modifications  to  the  current 
methodology  would  result  in  improved 
rate  regulation.  Specifically,  the 
Commission  is  considering  whether  it 
should  reevaluate  its  preference  for 
SFV,  whether  it  should  change  its 
current  discount  adjustment  policy, 
whether  it  should  adopt  a  policy  that 
shippers  with  long-term  firm  contracts 
should  be  guareinteed  fixed  rates,  and 
whether  the  Commission  should  allow 
pipelines  to  recover  any  of  the  costs 
associated  with  unsubscribed  capacity. 

The  Commission  seeks  comment  on 
the  specific  pricing  options  discussed 
below,  as  well  as  other  aspects  of  its 
current  rate  policies  not  specifically 
discussed  here  that  commenters  believe 
may  aid  in  the  Commission's 
deliberations.  In  addition,  the 
Conunission  seeks  comment  on  whether 
the  trend  toward  shorter-term  contracts 
is  a  natural  consequence  of  competition 
in  natural  gas  markets,  including  state 
retail  unbundling  programs,  or  whether 
it  is  contributed  to  in  part  by  the 
Commission's  pricing  policies.  In 
addition,  the  Commission  seeks 
comment  on  whether  there  is  a 
substantial  basis  for  its  concern  that 
movement  away  from  long-term 
contracting  wrill  have  negative 
consequences. 

A.  Other  Cost-Based  Options 

1.  Index  Rates 

Index  rates  may  be  more  responsive  to 
changes  in  economic  conditions,  and 
may  provide  incentives  for  pipelines  to 
cut  costs  and  be  efficient  because  they 
will  not  have  to  share  those  benefits  as 
a  result  of  a  rate  case.'*  Index  or 


benchmark  adjustments  to  effective 
rates  can  avoid  much  of  the  regulatory 
costs  and  delay  involved  in  resolving 
cost-of-service,  throughput,  and 
capacity  issues  in  a  general  rate  case, 
although  they  require  data  collection 
and  amalysis  to  establish  the  index  or 
benchmark  adjustment.  Also,  to  the 
extent  that  current  conditions  in  the  gas 
industry  result  in  a  pipeline's  inability 
to  recover  its  cost-of-service, 
establishing  rates  based  upon  an  index 
or  benchmark  may  be  of  value.  There 
are  a  number  of  ratemaking 
methodologies  based  upon  an  index. 

In  Order  No.  561,'*  the  Commission 
adopted  an  index  method  of  ratemaking 
for  oil  pipelines  that  uses  the  producer 
price  index  for  finished  goods  and  an 
industry  cost-based  efficiency 
adjustment  to  modify  existing  just  and 
reasonable  rates.  The  oil  rule  retains  a 
traditional  cost-of-service  option  for 
special  circumstances.  The  Commission 
requests  comments  on  whether  a  similar 
method  for  establishing  index  rates 
could  be  used  for  gas  transportation 
rates,  and  whether  any  of  the  other 
types  of  indexes  discussed  in  Order  No. 
561  should  be  considered.  Specifically, 
the  Commission  seeks  comments  on 
whether  there  are  differences  in  the  gas 
industry  that  make  use  of  such  an  index 
to  set  gas  pipeline  rates  inappropriate, 
and  whether  it  is  significant  that  the 
makeup  of  the  entities  holding  capacity 
on  gas  pipelines  may  be  changing  to 
more  closely  resemble  oil  pipehnes,  i.e., 
more  capacity  held  by  pipeline 
affiliates.  Also,  the  Commission  seeks 
comments  as  to  what  rates  should  be 
utilized  firom  which  index  or  benchmark 
adjustments  would  be  made. 

Another  possible  index  methodology 
would  be  one  based  upon  the  existing 
percent  of  the  end-use  price  that 
transportation  represents  in  selected 
competitive  markets.  Under  this  type  of 
methodology,  once  the  transportation 
percentage  was  determined,  the 
allowable  transportation  rate  would 
fluctuate  with  the  end-use  price  in 
competitive  markets,  but  the  percentage 
itself  rarely  would  be  altered.  Because 
there  are  differing  transportation  costs 
for  pipelines  in  the  same  markets, 
implementation  of  this  method  might  be 
difficult,  and  the  Commission  seeks 


"On  the  other  hand,  because  pipelines  are  not 
currently  required  to  file  rate  cases  on  a  regular 
basis,  they  may  already  have  adequate  incentives  to 


cut  costs.  However,  as  discussed  below,  the 
Commission  is  seeking  comments  on  whether  it 
should  require  pipelines  to  undergo  periodic  rate 
review  under  section  5  of  the  NGA.  Also,  in  the 
NOPR,  the  Commission  is  proposing  to  implement 
periodic  reviews  of  the  rates,  terms,  and  conditions 
of  recourse  service  rates  to  ensure  that  they  remain 
a  viable  alternative  to  negotiated  terms  and 
conditions. 

"  FERC  Stats,  and  Regs.,  Regulations  Preambles, 
January  1991-)une  1996, 1  30.985  (1993). 


comments  on  the  feasibility  and  benefits 
of  such  a  methodology. 

Another  index  methodology  would  be 
to  establish  a  rate  per  100  miles  based 
upon  current  construction  costs.  The 
index  would  adjust  rates  to  reflect 
changes  in  the  costs  of  construction. 
One  issue  here  is  whether  the  index 
should  reflect  the  greatly  varying  costs 
of  old,  largely  depreciated  pipelines  and 
new  pipelines.  Several  separate  rates 
could  be  established  for  different 
broadly-defined  vintage  categories.  Such 
an  approach  could  be  administratively 
difficult,  and  could  lead  to  widely 
differing  rates  for  pipelines  in  the  same 
geographic  area,  and  again  the 
Commission  seeks  comments  on  the 
feasibility  and  benefits  of  such  an 
approach.  The  Commission  is  also 
interested  in  receiving  other  indexing 
proposals. 

2.  Incentive  and  Performance  Rates 

The  Commission  has  long  had  an 
interest  in  performance-based  and 
incentive  regulation.  The  Commission 
invites  comment  on  the  adoption  of 
performance-based  or  incentive 
regulation  in  light  of  the  gas  market 
developments  since  implementation  of 
Order  No.  636.  Incentive  rate  proposals 
are  intended  to  result  in  better  service 
options  at  lower  rates  for  consumers 
while  providing  regulated  companies 
with  the  opportunity  to  a  fair  return. 
Incentive  regulation  is  not  intended  for 
competitive  markets.  It  is  intended  for 
markets  where  the  continued  existence 
of  market  power  prevents  the 
Commission  from  implementing  light- 
handed  regulation  without  harm  to 
consumers.  The  Commission  continues 
to  believe  that  incentive  rate 
mechanisms  have  potential  to  benefit 
both  natural  gas  companies  and 
consumers  by  fostering  an  environment 
where  regulated  companies  that  retain 
market  power  can  achieve  greater 
pricing  efficiency  and  cost-effectiveness. 

In  the  January  31, 1996  policy 
statement,'*  the  Commission  adopted 
new  criteria  for  evaluating  incentive  rate 
proposals.  Under  this  poUcy,  incentive 
proposals  must  explicitly  state  the 
incentive  performance  standards,  the 
mechanism  for  sharing  benefits  with 
customers,  emd  a  method  for  evaluating 
performance  under  the  proposal,  as  well 
as  state  the  specific  term  during  which 
the  incentive  program  would  operate. 

Although  no  pipeline  has  proposed 
incentive  regulation  since  the 
Commission  modified  the  requirements 
in  the  policy  statement  on  alternatives 
to  cost-of-service  regulation,  the 


"Statement  of  Policy  and  Request  for  Comments. 
74  FERC1 61,076  (1996),  61  FR  4633  (Feb.  7,1996). 
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Commission  would  like  to  reopen 
discussion  on  whether  these  alternatives 
might  provide  a  more  equitable  sharing 
of  cost  savings,  enhanced  incentives  for 
productive  efficiency,  or  greater  pricing 
flexibility  to  respond  to  new 
competitive  realities. 

At  the  outset,  the  Commission  seeks 
comment  on  whether  a  performance- 
based  incentive  program  is  appropriate 
given  the  conditions  of  today's  natural 
gas  market,  and  why  pipelines  have  not 
proposed  an  incentive  rates  program? 
Does  the  incentive  rate  program 
outlined  in  the  Policy  Statement 
provide  an  adequate  frame  work  for 
pipelines  to  propose  incentive  rates? 
Should  the  Commission  simply  impose 
incentive  rates  of  its  own  design?  Is  the 
current  ability  of  pipelines  to  retain  cost 
savings  by  simply  avoiding  a  Section  4 
rate  case  an  adequate  incentive  to  cut 
costs  and  innovate  services?  Does  the 
cost  structure  of  interstate  pipelines 
lend  itself  to  incentive/performance 
regulation?  Is  state  experience  with 
incentive/performance  rates  instructive 
given  the  fundamental  differences  in  the 
cost  structure  of  State  regulated  utilities 
compared  to  interstate  pipelines, 
specifically  the  lack  of  purchased  gas 
costs  for  interstate  pipelines? 

Assuming  incentive  and  performance 
rates  are  appropriate,  the  Commission 
seeks  comment  on  whether  maximum 
rates  should  be  based  on  individual 
pipeline  costs  exclusively  or  whether,  in 
an  era  of  growing  competition,  aggregate 
industry-wide  measures  should  also  be 
included.  The  Commission  also  seeks 
comment  on  what  performance-based 
measures  might  be  used  to  modify 
pipeline  rates  of  return  and  how  the 
rates  of  return  should  reflect 
performance.  Commenters  should  also 
note  whether  any  proposed 
performance-based  or  incentive 
regulation  would  require  changes  to 
currently  reported  data  or  additional 
market-monitoring  requirements. 

3.  Financial  ImpUcations  of  Other  Cost- 
Based  Options 

In  considering  the  alternative 
ratemaking  methodologies  discussed 
above,  the  Commission  is  interested  in 
obtaining  comments  on  the  financial 
impact  these  alternative  methodologies 
may  have  on  the  pipelines.  One  such 
implication  is  the  effect  on  regulatory 
assets.  A  regulatory  asset  is  estabUshed 
when  companies  are  provided  with 
assurances  that  it  is  probable  that  they 
will  be  able  to  recover  the  deferred  costs 
through  future  rates.  Normally,  absent  a 
regulatory  decision  to  allow  out-of- 
period  recovery  of  costs,  the  amounts 
would  have  to  be  expensed  in  the 
period  incurred. 


If  some  or  all  of  the  industry  moves 
away  from  setting  rates  on  the  basis  of 
jurisdictional  pipelines  specific  costs, 
accounting  standards  require  companies 
to  eliminate  from  their  financial 
statements  all  assets  recognized  solely 
due  to  the  actions  of  regulators.  Another 
impact  of  departing  from  cost-of-service 
ratemaking  is  that  no  more  regulatory 
assets  and  liabilities  can  be  created. 
Instead  companies  will  have  to  include 
in  net  income  any  expenses/losses 
incurred  and  revenues/gains  realized  in 
the  periods  in  which  they  occur. 

In  light  of  the  above,  the  Commission 
seeks  information  on  the  following: 
What  difficulties  will  companies 
encounter  as  a  result  of  writing  off 
regulatory  assets  [i.e.,  difficulty  in 
paying  out  its  dividends,  obtaining  new 
financing,  meeting  bond  coverage 
requirements)?  Can  a  rate  transition 
plan  be  devised  that  would  avoid  the 
write-off?  What  impacts  do  companies 
foresee  of  no  longer  being  able  to  use 
special  regulatory  accounting  principles 
[i.e.,  the  anticipated  write-offs  of 
regulatory  assets  and  impairments 
losses  for  fixed  assets)?  How  wall  the 
Commission's  proposals  for  the  short- 
term  mcu-ket  affect  pipelines'  return  or 
^nancial  condition? 

B.  Market-Based  Rates  for  Turnback 
Capacity 

Another  approach  to  ratemaking 
would  be  for  the  Commission  to  retain 
cost-based  ratemaking  as  the  general 
rule  in  long-term  markets,  but  authorize 
market-based  rates  in  certain 
circumstances,  specifically,  in  the  case 
of  turnback  capacity.  A  concern  raised 
by  the  existence  of  turnback  capacity  is 
how  the  costs  of  such  capacity  can  be 
recovered.  One  way  of  pricing  turnback 
capacity  would  be  to  establish  a  two- 
step  process  where  the  capacity  would 
be  first  offered  for  sale  by  the  pipeline. 
If  the  pipeline  could  not  market  the 
capacity,  the  capacity  could  be  deemed 
excess  to  the  market's  need  and  allowed 
to  be  priced  in  the  future  using  market- 
based  pricing  principles. 

The  rationale  would  be  that  all 
existing  and  potential  customers  would 
first  have  an  opportimity  to  acquire  the 
capacity  at  a  Conmiission-established 
cost-based  rate,  and  further,  that  a 
pipehne  could  not  be  deemed  to  have 
market  power  over  capacity  that  it 
cannot  sell.  As  part  of  this  approach,  the 
pipeline  would  be  denied  the  right  to 
raise  the  price  of  its  remaining 
contracted  capacity  to  compensate  it  for 
any  potential  cost  underrecovery 
associated  with  the  capacity  being 
priced  on  a  market  basis.  While  initially 
the  capacity  would  be  sold  at  a  discount 
rate,  if  at  all,  this  approach  would 


provide  pipelines  with  the  opportunity 
to  recover  some,  or  possibly  all,  of  the 
losses  associated  with  the  turnback 
capacity  because,  when  market 
conditions  changed  and  there  was  a 
demand  for  the  capacity,  the  pipeline 
could  continue  to  charge  market-based 
rates  for  the  capacity. 

The  Commission  seeks  comments  on 
this  proposal  and  suggestions  for  its 
implementation.  Specifically,  the 
Commission  seeks  comments  on  how 
long  a  pipeline  should  be  permitted  to 
charge  market-based  rates  after  a  change 
in  market  conditions.  Should  the 
Commission  reexamine  the  market 
power  issue  after  one  contract  term,  or 
after  one  or  two  years,  or  some  other 
period?  The  Commission  also  seeks 
comments  on  the  financial  implications 
of  this  ratemaking  option,  and  whether 
the  financial  implications  are  the  same 
as  those  discussed  in  the  preceding 
section. 

C.  Cost-of-Service  Options 

In  the  companion  NOPR,  the 
Commission  is  proposing  to  remove  the 
price  cap  in  the  short-term  market  and, 
therefore,  there  is  the  need  to  provide 
mitigation  of  potential  or  actual  market 
power  of  capacity  sellers.  As  explained 
above,  the  Commission  believes  that  the 
best  method  of  mitigation  is  to  provide 
Commission-regulated  recourse  rates  to 
all  shippers  who  desire  such  rate 
protection.  The  Commission  is 
reevaluating  the  adequacy  of  the 
traditional  cost-of-service  ratemaking  as 
a  means  of  providing  such  recourse 
rates.  Under  the  Commission's 
traditional  cost-of-service  ratemaking, 
the  pipeline's  rates  aie  based  on  that 
pipeline's  costs  and  the  shippers'  usage 
patterns.  Thus,  the  level  of  each 
pipeline's  rates  is  determined  in  part  by 
the  pipeline's  costs,  the  timing  of  its 
recovery,  and  the  level  of  usage  of  the 
pipeline.  The  Commission  seeks 
comments  on  whether  its  traditional 
cost-of-service  method  continues  to  be 
appropriate  for  natural  gas 
transportation  services,  and  if  so, 
whether  the  modifications  discussed 
below,  either  individually  or  in 
combination,  could  result  in  more 
efficient  and  effective  regulation. 

One  possible  modification  of  the 
current  system  would  be  to  use  the 
highest  available  cost-based  incremental 
rate  as  the  system  Part  284  open  access 
rate  for  new  customers.  In  PG&E, '  ^  the 
Commission  determined  that  when 
turnback  capacity,  permanent  capacity 
release,  and  new  expansion  capacity 
become  available  on  a  system  with 


"82  FERC  161,289  (1998).  See  also  the 
discussion  in  section  II.  infra. 
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incremental  rates  for  similar  services, 
the  pipeline  and  the  releasor  may  price 
the  capacity  at  the  incremental  rate.  In 
the  PGErE  case,  the  rate  for  the 
incremental  facilities  would  "roll 
down"  over  time  as  more  shippers  were 
subject  to  the  incremental  rate.  The 
basis  for  this  decision  is  that  a  price 
found  just  and  reasonable  for  one  set  of 
customers  is  just  and  reasonable  for  all 
subsequent  customers  receiving  the 
same  service. 

The  Commission  seeks  comment  on 
whether  the  highest  available  cost-based 
incremental  rate  should  be  used  as  the 
system  Part  284  open  access  rate  for 
new  customers,  consistent  with  the 
rationale  of  PG&E.  This  policy  would 
encourage  customers  to  negotiate  long- 
term  contracts  to  ensure  that  their  rates 
become  "locked  in"  over  the  long  term. 
Comments  should  also  consider  the 
revenue  implications  of  such  a  poHcy. 
In  particular,  should  the  higher  revenue 
from  the  new  contracts  at  the 
incremental  rate  be  used  to  offset  the 
costs  of  unsubscribed  capacity  on  other 
parts  of  the  system?  Or.  should  the 
pipeline  be  allowed  to  keep  the  high 
revenues  garnered  from  the  new 
contracts  during  the  period  between  rate 
case  filings? 

Another  ratemaking  option  would  be 
to  establish  a  maximum  rate  equal  to  the 
pipeline's  cost-of-service  divided  by  its 
capacity,  or  some  fraction  thereof,  for 
example,  80  percent.  This  methodology 
would  have  the  advantages  of  protecting 
captive  customers  from  paying  for 
extensive  discounts  to  other  customers, 
retaining  £m  incentive  for  pipelines  to 
add  customers,  and  eliminating  rate 
case  gaming  over  throughput  and  billing 
determinemts.  On  the  other  hand,  the 
difficulties  in  establishing  the  cost-of- 
service  and  the  capacity  of  the  pipeline 
would  still  remain,  and  it  may  be  very 
difficult  for  some  pipelines  to  recover 
their  costs  under  this  methodology  if  the 
capacity  fraction  is  too  high.  The 
Conunission  seeks  comment  on  this 
approach. 

The  Commission  also  seeks  comment 
on  the  role  of  periodic  rate  review  in  the 
ratemaking  process.  The  recourse  rates 
are  a  mitigation  measure  for  the  removal 
of  the  price  cap  in  the  short-term 
market,  and  the  Commission  is 
concerned  that  the  recourse  rate  could 
become  "stale"  and  not  an  adequate 
alternative  to  short-term  rates.  Under 
current  Commission  policy,  the  filing  of 
a  rate  case  is  at  the  discretion  of  the 
pipeline.  This  policy  allows  the 
pipelines  to  time  the  filing  of  a  rate  case 
to  coincide  with  a  test  period  that 
maximizes  the  benefits  to  the  pipeline 
of  a  rate  increase  filing.  It  can  be  argued 
that  the  period  between  rate  cases 


represents  an  opportunity  for  pipelines 
to  collect  what  are,  in  effect,  incentive 
rates.  The  pipeline  has  the  incentive  to 
cut  costs  and  operate  more  efficiently  as 
well  as  to  increase  throughput  over  the 
level  on  which  the  rates  are  based.  If  it 
does  so,  it  can  reap  the  benefits  of  the 
additional  revenue  without  sharing  it 
with  its  customers.  With  pipelines  no 
longer  required  to  come  to  the 
Commission  for  a  periodic  rate  review, 
the  period  where  a  pipeline  can  operate 
this  way  is  at  the  option  of  the  pipeline. 

The  Commission  seeks  comments  on 
whether  it  should  require  that  pipelines 
undergo  periodic  rate  review  under 
section  5  of  the  NGA,  and  if  so,  how 
such  a  requirement  should  be 
implemented.'*  Parties  may  comment 
on  whether  Section  5  proceedings  can 
realistically  be  expected  to  operate  as  a 
substitute  for  Section  4  proceedings, 
and  whether  the  collection  of  Form  No. 
2  or  other  data  in  such  a  way  that  the 
Commission  could  quickly  and 
routinely  identify  large  cost-of-service 
and  billing  determinemt  discrepancies 
would  facilitate  review. 

The  Commission  also  seeks  comments 
on  whether  it  should  reevaluate  its 
preference  for  a  straight  fixed  variable 
(SFV)  rate  design.  Under  SFV  rates,  all 
the  fixed  costs  of  the  pipeline  service 
are  recovered  in  the  reservation  charge. 
The  usage  charge  recovers  only  the 
variable  costs.  While  SFV  rates  have 
furthered  the  Commission's  goal  of 
achieving  a  national  transportation  grid, 
SFV  has  had  other  effects  that  may  have 
contributed  to  the  trend  toward  short- 
term  contracts  and  capacity  turnback. 
Shippers  may  be  imwilling  to  sign  long- 
term  contracts  when  such  contracts 
require  a  commitment  to  pay  large 
reservation  charges  for  a  long  period  of 
time.  This  reluctance  may  be  greater  in 
this  time  of  transition  when  LDCs  are 
unsure  how  retail  unbundling  will  affect 
their  future  capacity  needs.  Shippers 
may  be  unsure  whether  they  can  recover 
the  majority  of  their  costs  in  the  release 
market.  Thus,  SFV  rates  may  encourage 
some  shippers  to  opt  for  short-term 
contracts  to  cover  only  peak  periods, 
weakening  long-term  markets  and  thus 
the  mitigation  power  such  long-term 
markets  are  expected  to  provide  to 
recourse  shippers.  The  Commission 
seeks  comments  on  how  well  SFV  suits 
the  needs  of  the  market  and  whether  it 


is  unduly  hampering  the  marketabihty 
of  long-term  firm  contracts. 

On  June  26,  1998,  the  PubUc  Service 
Commission  of  the  State  of  New  York 
(New  York)  filed  a  petition  "  asking  the 
Commission  to  institute  a  rulemaking 
proceeding  to  determine  whether 
changes  in  natural  gas  markets  require 
the  Commission  to  revisit  its  preference 
for  the  SFV  rate  design,  and,  if  so.  what 
changes  in  Commission  policy  are 
appropriate.  New  York  advocates  a  shift 
away  from  SFV.  and  asserts  that  such  a 
shift  would  promote  development  of  a 
competitive  transportation  market.  New 
York  does  not  propose  any  particular 
alternative  to  SFV,  but  recommends  that 
the  Commission  require  pipelines  to 
employ  a  rate  design  that  recovers  some 
or  all  of  their  fixed  costs  in  the  usage 
component  of  the  two-part  rate.  The 
concerns  raised  by  New  York  2°  are 
similar  to  the  issues  raised  by  the 
Commission's  discussion  above.  These 
issues  should  be  discussed  by 
commenters  in  this  docket. 

The  Commission  is  also  seeking 
comments  on  whether  it  should  change 
its  current  discount  adjustment  policy. 
The  discount  adjustment  permits 
pipelines  to  shift  revenue  recovery  from 
discounted  transportation  to  customers 
who  do  not  receive  discounts.  The 
Commission  seeks  comments  on 
whether  discount  adjustments  unfairly 
affect  captive  customers,  and  generally 
create  unnecessary  rate  uncertainty  for 
non-discounted  customers.  Parties  may 
address  whether  permitting  discount 
adjustments  will  be  consistent  with 
negotiated  rates  and  terms  and 
conditions;  what  would  be  a  reasonable 
limit  on  a  pipeline's  ability  to  recover 
discounts;  whether  an  absolute 
prohibition  on  recovering  discoimts 
would  be  fair,  workable,  and  efficient; 
and  what  other  types  of  rate 


"In  the  NOPR,  the  Commission  is  proposing  to 
implement  periodic  reviews  of  the  rates,  terms,  and 
conditions  of  recourse  service  rates  to  ensure  that 
they  remain  a  viable  alternative  to  negotiated  terms 
and  conditions.  The  review  discussed  here  in  this 
NOI  would  be  broader  in  nature,  and  the 
Commission  envisions  that  this  review  could 
involve  review  of  all  the  pipeline  data  relevant  in 
a  section  4  rate  case. 


"  Petition  of  the  Public  Service  Commission  of 
the  State  of  New  York  for  Rulemaking  Proceeding 
Regarding  Rate  Design  for  Interstate  Natural  Gas 
Pipelines,  Docket  No.  RM98-1 1-000. 

"Specifically.  New  York  states  that  the  SFV  rate 
design  shields  high  cost  pipelines  from  compelition 
from  low-cost  pipelines  because  it  provides  for  the 
collection  of  fixed  costs  through  the  demand  charge 
regardless  of  throughput.  In  addition.  New  York 
states,  as  long-term  contracts  expire,  the  high 
reservation  charge  under  the  SFV  rate  design  may 
reduce  the  marketability  unsubscribed  turnback 
capacity.  .New  York  argues  that  permitUng  p>arties 
to  negotiate  rates  that  deviate  from  SF^',  while 
requiring  recourse  rales  to  be  based  on  SFV.  creates 
an  unjustified  rate  disparity  between  customer 
groups,  and  allows  pipelines  to  exercise  market 
power  over  captive  customers.  Further,  New  York 
asserts  that  a  move  away  from  SFV  may  reduce  the 
need  for  discounting,  and  would  also  discourage 
inflated  equity  ratios.  New  York  states  that 
Commission  rate  design  policies  should  be 
harmonized  with  state  retail  access  initiatives,  and 
that  it  is  concerned  that  SFV  reservation  charges 
may  discourage  the  entrance  of  new  suppliers  to  the 
retail  markets. 
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mechanisms  could  be  substituted  for  the 
current  discount  adjustment  to  improve 
the  current  practice. 

The  Commission  seeks  comments  on 
other  specific  possible  modifications  to 
its  cost-of-service  ratemaking,  as  well  as 
any  other  areas  that  could  be 
reexamined,  including  the  affect  of  the 
various  options  on  a  pipeline's  ability  to 
achieve  a  reasonable  rate  of  return. 

D.  Other  Pricing  Issues 

Several  other  aspects  of  the 
Commission's  rate  regulation  in  the 
long-term  market  are  under  review 
regardless  of  whether  the  Commission 
adopts  any  of  the  options  discussed 
above.  The  Commission  also  seeks 
comments  on  whether  it  should 
consider  changes  in  the  policies 
discussed  below. 

1.  Fixed  Rates  for  Firm  Contracts 

Currently,  long-term  firm  contracts 
usually  do  not  equate  to  fixed  rates,  and 
this  tends  to  discourage  long-term 
contracting,  weakening  the  long-term 
market.  Absent  a  fixed-rate  contract, 
firm  shippers  are  offered  long-term 
commitments  wth  price  uncertainty. 
Rates  can  increase  during  the  term  of 
the  conU"act  due  to  increased  costs, 
including  increases  in  the  pipeline's 
operating  costs,  rate  of  retimi,  or 
diminished  demand  for  capacity.  Rates 
can  also  increase  if  expensive  new 
capacity  is  rolled  into  the  existing  rate 
base  without  sufficient  increases  in 
throughput  to  offset  the  cost  of  the 
facilities.  Currently,  writh  few 
exceptions,  shippers  cannot  reduce  their 
firm  capacity  holdings  until  their 
contracts  expire,  even  if  the  price 
charged  for  that  capacity  increases 
substantially. 

The  possibility  that  rates  can  increase 
unpredictably  during  the  contract  term 
creates  risk.  "This  undermines  the  value 
of  long-term  contracts  as  a  way  to 
mitigate  future  price  risk  and 
discourages  long-term  contracts.  While 
pipelines  are  permitted  to  negotiate 
customer-specific  rates  under  the 
Commission's  negotiated  rate  program, 
it  is  unclear  whether  this  program 
provides  workable  rate  certainty  or 
whether  this  opportunity  is  available  on 
all  pipelines. 

In  me  companion  NOPR,  the 
Commission  is  proposing  to  allow 
pipelines  and  shippers  to  negotiate 
terms  and  conditions  of  service  within 
certain  limits.  The  Commission  requests 
comments  on  whether  this  service 
flexibility,  coupled  with  existing 
authority  to  negotiate  rates  addresses 
this  concern.  Also,  the  Commission 
seeks  comments  on  whether  the 
Commission  should  adopt  a  poUcy  that 


with  firm  contracts  shippers  should 
have  fixed  rates.  Specifically,  the 
Commission  is  seeking  comments  on 
what  changes  to  the  cost-of-service 
should  be  reflected  in  rates  for  existing 
firm  contracts,  i.e.,  whether  changes  in 
physical  plant,  taxes,  operations  and 
maintenance  expenses,  and  related 
items  should  be  allowed  to  affect  firm 
contract  rates.  The  Commission  is  also 
seeking  comments  on  whether,  in  the 
alternative,  this  should  be  left  as  a 
contracting  matter  between  the  pipeline 
and  its  customers.  The  Commission  is 
also  considering  whether  it  should 
allow  existing  pipelines  that  negotiate 
fixed-rate,  long-term  contracts  to  shift 
future  cost  increases  to  other  customers, 
and  seeks  comments  on  this  issue  as 
well. 

Another  option  would  be  to  permit 
shippers  to  reduce  their  firm  capacity  if 
the  pipeline  increased  the  reservation 
charge  or,  if  the  Commission  moves 
away  from  the  SFV  rate  design,  any  part 
of  the  rate.  Comments  should  address 
pipeline  cost  recovery  issues  as  well  as 
the  rate  impact  of  these  proposals. 

2.  Costs  Associated  with  Unsubscribed 
Capacity 

Even  if  the  Commission  changes  its 
regulatory  policies  for  short-term  and 
long-term  transportation,  there  may  be 
cases  where  the  rates  will  not  recover 
the  embedded  costs  of  the  pipelines' 
facilities.  The  Commission  seeks 
comments  on  whether  it  should  allow 
pipelines  to  recover  some  or  all  of  these 
costs,  and  if  so,  what  approach  to  adopt. 

As  discussed  above,  one  approach 
would  be  to  authorize  market-based 
rates  for  unsubscribed  capacity.  Another 
method  could  be  to  follow  the  lead  of 
the  electric  industry  and  impose  a  non- 
bypassable  access  charge  on 
transportation  customers.^'  This  charge 
would  be  independent  of  the  volumes 
the  shipper  placed  on  the  system  or 
grid.  This  could  be  applied  on  a  system- 
by-system  basis,  or  on  a  grid  basis. 
Another  method  would  be  to  institute  a 
volumetric  usage  charge  designed  to 
recover  the  fixed  costs  of  the  system. 
This  would  be  similar  to  "uplift 
charges"  as  discussed  in  the  electric  ISO 
filings.  22  A  third  possible  method 
would  be  to  allow  pipelines  to  bank 
costs,  such  as  depreciation  expenses,  for 
future  recovery.  A  fourth  possible 
method  would  be  to  permit  pipelines  to 
design  rates  based  on  less  than  the  total 
pipeline  capacity. 


The  comments  should  address  these 
options,  and  any  others,  as  well  as  how, 
as  a  practical  matter,  these  methods 
could  be  implemented.  In  addition,  the 
Commission  is  seeking  comments  on 
whether  capacity  turnback  is  a 
significant  problem  in  long-term 
transportation  markets,  and  whether  it 
is  likely  to  be  a  problem  in  the  future, 
particularly  in  light  of  some  projections 
for  the  growth  of  the  gas  market.  ^3 

n.  Pricing  Policies  for  New  Capacity 

Some  of  the  discussion  above  would 
apply  to  new  capacity  as  well  as  to 
existing  capacity.  There  are,  however, 
issues  unique  to  the  pricing  of  new 
capacity,  and  new  capacity  presents  an 
opportunity  for  pipelines  and  customers 
to  balance  appropriately  the  risks 
associated  with  the  cost  of  new 
facihties.  Problems  resulting  fi-om 
asymmetry  of  risk  between  shippers  and 
pipelines  in  the  long-term 
transportation  market  2*  that  can  lead  to 
a  bias  favoring  short-term  contracts  can 
be  avoided  with  regard  to  new  pipeline 
capacity  if  the  issue  of  allocation  of  risk 
is  resolved  properly  before  the  pipeline 
is  built.  The  best  time  to  settle  the 
allocation  of  risk  for  the  costs  of  new 
capacity  is  before  construction,  and  it  is 
crucial  to  allocate  risk  and  potential 
rewards  at  that  time.  Those  who  bear 
the  risks  should  stand  to  receive  the 
rewards  for  the  risks  taken. 

A  well-balanced  policy  could  help 
avoid  creation  of  new  capacity  with 
unbalanced  risks  and  returns.  A  well- 
coordinated  certification  and  pricing 
policy  should  also  provide  proper 
incentives  for  pipelines  to  invest  in  new 
facilities  that  are  needed  to  meet 
increased  demand,  and  avoid  problems 
of  excess  capacity  that  may  be  caused  by 
construction  of  facilities  to  compete  for 
existing  market  share.  In  addition, 
pricing  and  certification  policies  should 
provide  incentives  to  producers  so  that 
sufficient  quantities  of  gas  will  be 
produced,  and  to  consumers  of  gas,  so 
that  the  choice  of  gas  is  an  economically 
viable  option.  The  proper  incentives  to 
all  the  parties  in  the  gas  market  will 
benefit  the  market  as  a  whole.  For  these 
reasons,  the  Commission  seeks 
conunents  on  certain  issues  specifically 
related  to  the  pricing  of  new  capacity. 

A.  Risk  Allocation 

The  Commission  is  seeking  comments 
on  whether  and  how  to  encourage 
pipelines  and  customers  to  negotiate 
pre-construction  risk  and  return-sharing 


"  See  e.g..  Pacific  Gas  &  Electric  Co.,  77  FERC  1 
61.204  at  61.794&n.5  (1996);  Order  No.  888.  slip  op. 
at  271. 

"See  e^..  New  England  Power  Pool.  83  FERC  1 
61.045.  slip  op.  at  22-25  (1998). 


''The  Energy  Information  Agency  (EIA)  of  the 
Department  of  Energy  projects  an  increase  in  gas 
demand  from  22.0  Tcf  annually  in  1996  to  between 
29.4  Tcf  and  34.5  Tcf  annually  in  2020. 

'■•  See  the  discussion  in  the  comfwnion  NOPR. 
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agreements.  Customers  could  commit  to 
life-of-the-facilities  contracts,  fairly 
short-term  contracts,  or  anything  in 
between.  Short-term  contracts  involve 
greater  risks  for  the  pipeline  as  to  total 
cost  recovery  of  the  newr  facilities,  and 
this  should  be  reflected  in  the  parties' 
contract.  Pre-construction  negotiations 
and  resulting  contracts  should 
appropriately  and  specifically  balance 
risks  and  return  regarding  such  matters 
as  Mfhat  price  should  be  paid  for  early 
contract  termination  and  cost  collection 
if  the  term  of  the  contract  is  less  than 
the  life  of  the  facilities. 

However,  if  pipelines  and  customers 
do  not  agree  on  the  allocation  of  risk 
and  return,  the  Commission  seeks 
comments  on  whether  it  should  decide 
the  issue  before  construction,  and  not 
change  the  risk  allocation  in  later  rate 
cases  unless  extraordinary 
circumstances  exist,  or  not  approve  the 
construction.  Specifically,  the 
Commission  seeks  comments  on  what 
action,  if  any,  the  Commission  should 
take  to  ensure  rate  and  contract 
certainty  for  customers  and  pipelines. 
Should  this  include  guarantees  against 
future  rolling-in  of  costly  expansions, 
future  changes  in  O&M  expenses,  or  any 
other  future  changes?  The  Commission 
is  also  seeking  comments  on  the 
advantages  (or  disadvantages)  of 
allowing  pipelines  smd  customers  to 
negotiate  pre-construction  risk  and 
return-sharing  agreements. 

B.  Rate  Treatment  for  New  Capacity 

The  Commission's  pricing  policy, 
Pricing  Policy  For  New  and  Existing 
Facilities  Constructed  by  Interstate 
Natural  Gas  Pipelines  (Pricing  Policy 
Statement),  ^^  is  intended  to  minimize 
pre-construction  risk  by  providing 
pipelines  and  their  customers  with  as 
much  up-front  assurance  as  possible 
about  how  new  capacity  will  be  priced 
so  they  can  make  informed  decisions 
about  the  amount  of  capacity  to  build 
and  to  buy.  In  the  Pricing  Policy 
Statement,  the  Commission  adopted  a 
presiunption  in  favor  of  rolled-in  rates 
when  the  rate  increase  to  existing 
customers  from  rolling-in  the  new 
facilities  is  5  percent  or  less  and  the 
pipeline  makes  a  showing  of  system 
benefits.  ^^ 

In  PG8-E  Transmission,  Northwest 
Corporation  [PGSrE),^^  the  Commission 
announced  a  new  policy  for  rate 
treatment  of  permanently  released 
capacity,  and  new  expansion  capacity. 


"71  FERC  1  61.241  (May  31.  1995). 

"In  the  discussion  of  New  Capacity  Certification 
Issues  above,  the  Commission  has  raised  the 
question  of  whether  this  policy  should  apply  where 
the  facility  is  constructed  to  serve  an  affiliate. 

2' PG&E  Transmission.  82  FERC  1  61,289  (1998). 


Prior  to  the  PG&-E  order,  each  of  these 
types  of  capacity  was  subject  to  different 
pricing  policies.  Turnback  capacity  was 
usually  priced  at  the  system  Part  284 
rate.  Release  capacity  was  priced  at  the 
maximum  stated  rate  for  the  released 
service.  New  expansion  capacity  was 
priced  pursuant  to  the  Pricing  Policy 
Statement,  either  rolled-in  or 
incremental  depending  on  a  variety  of 
factors,  including  the  5  percent  impact 
test.  However,  in  PG&-E,  the 
Commission  determined  that  when 
permanently  released  capacity,  and  new 
expansion  capacity  become  available  on 
a  system  with  incremental  rates  for 
similar  services,  the  pipeline  and 
releasor  may  price  the  capacity  at  the 
incremental  rate.  The  rationale  of  that 
decision  can  also  apply  to  turned  back 
capacity. 

This  policy  has  significant 
implications  for  long-term  pricing.  First, 
PGBrE  has  created  a  uniform  pricing 
approach  for  unsubscribed  and 
unwcuited  capacity.  Second,  the  pricing 
level  chosen  by  the  Commission  is  a 
form  of  replacement  cost,  or  incremental 
cost  pricing.  This  approach  effectively 
limits  the  pricing  differences  between 
generations  of  customers  to  the  term  of 
their  contracts.  The  rates  for  new 
capacity  and  services  establish  the 
higher  rate;  over  a  period  of  time,  the 
system  rate  effectively  rolls  into  and 
decreases  the  higher  rate.  Older 
services'  rates  are  stabilized  to  reflect 
the  deals  that  were  struck  at  the  time. 
As  the  contracts  gradually  expire  and 
the  lower  cost  pre-expansion  capacity  is 
included  in  the  new  system  (formerly 
incremental)  rate,  that  rate  will  decline, 
eventually  becoming  the  rolled-in  rate  if 
no  other  expansions  occur. 

The  Commission  also  seeks  comments 
on  the  interrelationship  of  its  at-risk 
policy  and  the  PGSrE  policy.  Although 
the  PGErE  policy  provides  clear  market 
benefits,  it  may  raise  other  issues  with 
respect  to  incrementally-priced,  at-risk 
pipelines.  By  permitting  pipelines  to 
charge  new  or  renewing  shippers  on 
existing  pipeline  facilities  the  higher 
incremental  rate,  it  could  be  argued  that 
the  pipelines  are  being  permitted  to 
place  some  of  the  economic  risks  of  the 
new  facilities  onto  those  new  or 
renewing  shippers.  In  other  words,  if 
the  new  incrementally-priced  facilities 
are  underutilized,  the  pipeline  would  be 
permitted  to  mitigate  its  unrecovered 
costs  through  the  rates  charged  to  the 
new  or  renewing  shippers  on  the 
existing  pipeline. 

On  the  other  hand,  there  are  benefits 
to  the  PGErE  policy.  One  benefit  is  that 
it  creates  a  strong  incentive  for 
customers  to  sign  long-term  contracts. 
Only  through  long-term  contracts  could 


customers  be  assured  of  locking-in  the 
pricing  associated  with  a  given  vintage 
of  pipeline  capacity.  Once  their 
contracts  expire,  customers  would  need 
to  reacquire  capacity  at  a  potentially 
newer  and  higher  priced  vintage.  The 
Commission  seeks  comments  on 
whether  the  Commission's  PGSrE  policy 
should  be  applied  to  at-risk  pipelines. 

C.  The  Effects  of  Depreciation  on  Long- 
Term  Pricing 

An  appropriate  depreciation  rate  for 
new  facilities  is  established  as  part  of 
the  initial  rate  in  a  certificate  case,  and 
is,  therefore,  generally  an  issue  related 
to  new  capacity,  although  a  depreciation 
rate  may  be  reviewed  and  changed  in  a 
later  rate  case. 

In  the  past,  within  the  context  of  a 
highly  regulated  environment,  the 
Commission  based  th«  utility  assets' 
economic  depreciable  life  on  the 
physical  hfe  of  the  asset,  and 
recommended  the  straight  line  method 
of  depreciation  for  allocating  the  assets' 
costs  to  periods  benefitted.  As  changes 
in  the  industry  occurred,  it  was  evident 
that  other  factors,  such  as  obsolescence 
due  to  new  processes  and  techniques, 
environmental  constraints,  and 
competing  markets  were  driving  the 
determination  of  the  economic 
depreciable  life  of  pipeline  facilities, 
and  the  Commission  based  the 
depreciable  life  on  the  useful  hfe  of  the 
asset. ^*  More  recently,  in  initial  rate 
cases  for  newly  constructed  facilities, 
the  Commission  has  tended  to  equate 
economic  life  to  the  terms  of  the 
pipelines'  long-term  transportation 
contracts  in  setting  depreciation  rates 
for  initial  rates  in  the  certificate 
process.^  In  this  scenario,  the  life  of  the 
new  facility  is  established  by  the 
contract  term  so  that  the  new  plant 
would  be  fully  depreciated  by  the  end 
of  the  contract.'*'  "This  method,  however, 
is  not  used  in  section  4  rate  cases. 

The  physical  hves  of  pipeline 
facilities  can  be  over  40  years,  and  the 
economic  lives  as  approved  by  the 
Conunission  in  individual  cases  have 
generally  been  at  least  20-25  years. 
However,  current  contracted  terms  may 
be  as  short  as  10  years.  Where  the 
depreciation  rate  is  based  on  contract 
term,  initial  customers  ultimately  pay 
the  entire  asset's  costs  in  higher  rates 
over  a  shorter  period  of  time,  even 


»  See  eg,  Memphis  Light,  Gas  and  Water 
Division  v.  FPC.  504  F.2d  225  (DC.  Cir  1974). 

"Tennessee  Gas  Pipeline  Company,  et  oL.  55 
FERC  161.484  (1991).  approving  depreciation  rate 
based  on  the  length  of  the  contract  with  the 
shippers  for  whom  the  facilities  w^rs  constructed. 

"•Of  course,  as  noted  above,  the  depreciation  rate 
may  be  reviewed  and  changed  in  subsequent  rale 
cases. 
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though  the  asset  will  physically  provide 
benefits  for  longer  than  the  initial 
contract  term  and  to  other  customers. 

This  policy  gives  prospective  shippers 
an  opportunity  to  influence  a  significant 
part  of  their  rates  [i.e.,  the  depreciation 
component)  by  their  choice  of  contract 
length.  Continuation  of  this  policy,  or  a 
broader  application  of  it,  could  also 
help  resolve  the  "need"  issue  discussed 
below  by  encouraging  a  greater  shipper 
commitment  before  capacity  is  built. 
The  Commission  could  both  encourage 
longer  term  contracting  for  new  capacity 
and  shelter  existing  ratepayers  from 
capacity  turnback  by  declaring  that  new 
pipeline  costs  are  fully  recoverable  over 
the  contract  term  that  supports  its 
construction.  However,  on  the  other 
hand,  such  a  policy  could  make  the 
rates  too  high  to  make  the  project 
economically  viable,  and  also  results  in 
a  situation  where  later  ratepayers  would 
not  pay  any  depreciation  component  for 
use  of  the  facilities. 

The  Commission  seeks  comments  on 
what  criteria  it  should  use  to  determine 
a  depreciation  period  and  rate  for 
ratemaking  purposes.  Parties  may 
address  some  or  all  of  the  following 
questions. 

Given  that  the  industry  will  stay  in  a 
partially  cost-based  rate  regulated 
environment  [i.e.,  for  determining 
recourse  rates),  on  what  criteria  should 
the  Corrunission  base  a  depreciation 
rate?  Would  customers  be  v\dlling  to 
sign  up  for  life-of-the-facilities 
contracts,  thus  promoting  long-term 
service?  Is  it  fair  to  require  initial 
customers  who  sign  up  for  less  than  the 
life-of-the-facilities  contracts  to  pay  for 
all  costs  of  the  asset  over  that  shorter 
term  since  future  customers  may  use 
and  benefit  from  the  facilities?  If  the 
initial  customers  are  unwilling  to  pay 
the  full  costs,  should  the  pipeline  be 
buih? 

If  use  of  the  economic  life  is  more 
suitable  to  foster  fairness  between  new 
and  existing  customers,  how  should  the 
economic  life  or  benefit  period  be 
determined?  Should  the  economic  life 
be  viewed  as  the  expected  period  of 
time  customers  will  use  the  asset  or 
should  it  be  viewed  as  the  known 
period  of  time  that  customers  contracted 
for  using  the  asset?  What  amount  of 
depreciation,  if  any,  should  be  allocated 
to  short-term  services?  What  criteria 
should  be  used  to  make  this 
determination?  Will  the  criteria  be 
sufficiently  objective  to  avoid  claims  of 
cross-subsidization?  How  should 
depreciation  be  treated  when  some  of 
the  rates  are  market-based?  To  what 
extent  does  depreciation  flexibility  aid 
pipelines  having  cost  recovery 
problems?  Lastly,  how  should  capacity 


be  priced  after  it  has  been  fully 
depreciated  by  its  first  generation  of 
customers? 

For  cost-of-service  purposes,  these 
questions  are  not  easily  answered.  For 
general  purpose  financial  accounting 
and  reporting,  the  Commission  has 
required  pipelines  to  depreciate 
facilities  over  their  economic  useful  life 
and  record  regulatory  assets  and 
liabilities  for  the  differences  between 
ratemaking  depreciation  and  accounting 
depreciation.^'  What  are  the 
implications  of  different  depreciation 
rates  for  cost-of-service  rate  purposes 
versus  accounting  purposes  if  some 
portion  of  pipeline  rates  is  not  based  on 
traditional  cost-of-service  ratemaking? 
Will  pipelines  be  able  to  continue  to 
record  the  difference  as  a  regulatory 
asset  or  liability?  What  about  income  tax 
related  issues? 

V.  Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  matters  and  issues  discussed  in  this 
notice  of  inquiry,  and  any  related 
matters  or  alternatives  that  commenters 
may  wish  to  discuss.  An  original  and  14 
copies  of  comments  must  be  filed  with 
the  Commission  no  later  than  November 
9,  1998.  Comments  should  be  submitted 
to  the  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
and  should  refer  to  Docket  No.  RM98- 
12-000.  All  written  comments  will  be 
placed  in  the  Commission's  public  files 
and  will  be  available  for  inspection  in 
the  Commission's  Public  Reference 
Room  at  888  First  Street,  NE, 
Washington,  DC  20426,  during  regular 
business  hours. 

Additionally,  comments  should  be 
submitted  electronically.  Commenters 
are  encouraged  to  file  comments  using 
Internet  E-Mail.  Comments  should  be 
submitted  through  the  Internet  by  E- 
Mail  to  comment.rm@ferc.fed.us  in  the 
following  format:  on  the  subject  line, 
specify  Docket  No.  RM98-12-000;  in 
the  body  of  the  E-Mail  message,  specify 
the  name  of  the  filing  entity  and  the 
name,  telephone  number  and  E-Mail 
address  of  a  contact  person;  and  attach 


"  See  Kem  River  Gas  Transmission  Company,  58 
FERC  61,073;  Mojave  Pipeline  Company,  58  FERC 
61,074  (1992);  Florida  Gas  Transmission  Company, 
62  FERC  61,024  (1993).  Order  Granting  and 
Denying  Rehearing  and  Granting  Clarification  FERC 
61.093  (1993);  TransColorado  Gas  Transmission 
Company,  67  FERC  61,301  (1994).  Order  Granting 
in  Part  and  Denying  in  Part  Rehearing  and  Granting 
Clarification,  69  FERC  61,066  (1994);  Sunshine 
Interstate  Transmission  Company,  67  FERC  61,229 
(1994);  and  Mojave  Pipeline  Company,  69  FERC 
61.244  (1994).  Order  Granting  Rehearing  in  Part. 
Denying  Rehearing  in  Part  and  Modifying  Prior 
Order,  70  FERC  61,296  (1995). 


the  comment  in  WordPerfect®  6.1  or 
lower  format  or  in  ASCII  format  as  an 
attachment  to  the  E-Mail  message.  The 
Commission  will  send  a  reply  to  the  E- 
Mail  to  acknowledge  receipt.  Questions 
or  comments  on  electronic  filing  using 
Internet  E-Mail  should  be  directed  to 
Marvin  Rosenberg  at  202-208-1283,  E- 
Mail  address 

marvin.rosenberg@ferc.fed.us. 
Commenters  also  can  submit 
comments  on  computer  diskette  in 
WordPerfect®  6,1  or  lower  format  or  in 
ASCII  format,  with  the  name  of  the  filer 
and  Docket  No.  RM98-1 0-000  on  the 
outside  of  the  diskette. 

By  direction  of  the  Commission. 
David  P.  Boergers, 
Acting  Secretary. 
[PR  Doc.  98-20996  Filed  &-10-98;  8:45  am) 
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Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
proposing  an  integrated  package  of 
revisions  to  its  regulations  governing 
interstate  natural  gas  pipelines  to  reflect 
the  changes  in  the  market  for  short-term 
transportation  services  on  pipelines. 
Under  the  proposed  approach,  cost- 
based  regulation  would  be  eliminated 
for  short-term  transportation  and 
replaced  by  regulatory  policies  intended 
to  maximize  competition  in  the  short- 
term  transportation  market,  mitigate  the 
ability  of  firms  to  exercise  residual 
monopoly  power,  and  provide 
opportunities  for  greater  flexibility  in 
the  provision  of  pipeline  services.  The 
proposed  changes  include  initiatives  to 
revise  pipeline  scheduling  procedures, 
receipt  and  delivery  point  poUcies,  and 
penalty  policies,  to  require  pipelines  to 
auction  short-term  capacity,  to  improve 
the  Commission's  reporting 
requirements,  to  permit  pipelines  to 
negotiate  rates  and  terms  of  services, 
and  to  revise  certain  rate  and  certificate 
policies  that  affect  competition. 

DATES:  Comments  are  due  November  9, 
1998. 
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ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington  DC,  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
(202) 208-2294 

Erica  Yanoff,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  (202)  208- 
0708 

Ingrid  Olson,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  (202)  208- 
2015. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  NE,  Room  2A,  Washington, 
DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  can  be  accessed  via 
Internet  through  FERC's  Homepage 
(http://www.ferc.fed.us)  using  the  CDPS 
Link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  will 
be  available  on  CIPS  in  ASCII  and 
WordPerfect  6.1  format.  CIPS  is  also 
available  through  the  Commission's 
electronic  bulletin  board  service  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397.  if 
dialing  locally,  or  1-800-856-3920,  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200, 14400. 12000,  9600,  7200.  4800. 
2400.  or  1200  bps,  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  User 
assistance  is  available  at  202-208-2474 
or  by  E-mail  to 
CipsMaster@FERC.fed. us. 

This  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  the  Commission  after 
November  16.  1981.  Documents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  RIMS  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Homepage  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222. 


or  by  E-mail  to 
RimsMaster@FERC.fed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dorn  System  Corporation. 
La  Dorn  Systems  Corporation  is  located 
in  the  Public  Reference  Room  at  888 
First  Street.  NE,  Washington,  DC,  20426. 
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Notice  of  Proposed  Rulemaking 

Five  years  have  passed  since 
Congress,  in  the  Wellhead  Decontrol 
Act,  completed  the  decontrol  of  natural 
gas  prices.  Six  years  ago  the 
Commission,  in  Order  No.  636, 
unbundled  the  purchase  of  gas  from  the 
purchase  of  gas  transportation.  Since 
then,  the  natural  gas  market  has 
changed  from  a  largely  regulated  market 
to  one  increasingly  driven  by  market 
forces.  In  order  to  continue  to  fulfill  its 


statutory  duties  to  ensure  just  and 
reasonable  rates  in  the  rapidly  evolving 
gas  market  of  today,  the  Commission 
has  engaged  in  a  comprehensive,  critical 
examination  of  the  regulatory 
assumptions  and  procedures  that  it  has 
been  using  to  determine  whether  other 
regulatory  approaches  would  better  fit 
the  needs  of  this  changing  marketplace. 

Since  Order  No.  636,  the  natural  gas 
marketplace  has  fundamentally 
changed.  Active  short-term  markets 
have  begun  to  develop.  Shippers  are 
trading  gas  at  market  centers  on  a  daily 
or  sometimes  an  intra-day  basis  with 
prices  varying  from  day-to-day.  Prior  to 
Order  No.  636,  the  majority  of  contracts 
were  long-term  with  less  price  volatility. 
As  local  distribution  companies  (LDCs) 
unbundle  the  gas  commodity  from 
transportation,  new  players,  such  as 
electric  cogenerators,  industrial  end- 
users,  emd  small  businesses  (such  as 
restaurants)  are  entering  the  gas 
marketplace  with  gas  and  transportation 
needs  different  from  those  of  the  LIXls 
that  previously  transported  and  sold  the 
majority  of  gas.  Increasingly,  LDC 
unbundling  is  even  bringing 
homeowmers  into  the  gas  marketplace. 
These  new  entrants  often  use  marketers 
or  other  facilitators  to  arrange  for  their 
gas  supplies  on  a  delivered  basis. 

The  use  of  transportation  capacity 
also  has  changed.  Before  Order  No.  636. 
shippers  could  acquire  transportation 
only  from  the  pijjeline.  They  could  buy 
gas  from  the  pipeline  at  the  city-gate 
either  on  a  short-term  or  long-term 
basis,  acquire  long-term  firm  capacity 
from  the  pipelines,  often  with  20-year 
contracts,  or  purchase  short-term 
interruptible  capacity.  In  today's 
market,  shippers  have  additional 
options.  They  can  acquire  capacity  from 
other  firm  capacity  holders  through  the 
capacity  release  market.  They  also  can 
obtain  capacity  indirectly  by  purchasing 
gas  bundled  with  transportation  from 
producers,  marketers,  or  aggregators  for 
one  delivered  price  (often  called  a  gray 
market  sale). 

The  chcmges  in  the  short-term  market 
have  caused  the  Commission  to  closely 
examine  its  regulatory  structure  to  see 
whether  it  provides  a  good  fit  with  the 
developing  short-term  market.  The 
Commission  has  received  comments  on 
the  impact  of  these  changes  through  a 
number  of  proceedings,  among  them  a 
prior  Notice  of  Proposed  Rulemaking 
(NOPR)  on  the  secondary  market, ^  a 
request  for  comments  on  whether 
pipelines  should  be  permitted  to 


>  Secondary-  Market  Transaction)  on  Interstate 
Natural  Gas  Pipelines.  Notice  of  Proposed 
Rulemaking.  61  FR  41046  (Aug.  7,  1996).  IV  FERC 
Stats.  &  Regs.  Proposed  Regulations  1  32,520  (Jul. 
31,  1996). 
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negotiate  terms  of  service,'  and  an 
industry  conference  on  issues  and 
priorities  in  the  gas  industry.-^ 

Upon  review  of  the  changes  in  the 
market  and  the  comments  it  has 
received,  the  Commission  is  concerned 
that  its  current  regulatory  approach, 
which  relies  on  a  constant  maximum 
rate  in  the  short-term  market,  may  not 
be  the  best  approach  in  light  of  the 
variability  in  pricing  in  the  short-term 
market.  Due  to  the  variability  in 
transportation  value,  the  current 
approach  may  not  provide  the  best 
protection  against  the  exercise  of  market 
power  during  peak  and  off-peak  periods. 
Or,  the  protection  it  does  provide  may 
come  at  the  expense  of  a  more  efficient 
capacity  market  during  peak  periods, 
when  shippers  are  most  in  need  of  a 
market  that  works  efficiently. 

The  Commission  recognizes  that 
despite  all  the  competitive 
improvements  in  the  short-term  market, 
the  short-term  market  still  may  not  be 
fully  competitive.  Thus,  the 
Commission  must  continue  to  have  a 
regulatory  presence  in  the  short-term 
market  to  protect  against  the  exercise  of 
market  power  and  undue 
discrimination. 

The  Commission  is,  therefore, 
proposing  in  this  NOPR  a  different 
approach  for  regulating  the  short-term 
transportation  market  which  is  designed 
to  permit  the  market  to  function 
efficiently  while  continuing  to  protect 
shippers  against  the  exercise  of  market 
power.  This  approach  has  a  number  of 
objectives.  It  is  designed  to  improve 
competition  in  short-term  markets  by 
facilitating  the  trading  of  capacity,  so 
that  shippers  will  have  a  larger  number 
of  capacity  alternatives  from  which  to 
choose.  By  expanding  options,  it  seeks 
to  help  reduce  the  number  of  captive 
customers.  Additionally,  it  seeks  to 
provide  the  opportunity  for  greater 
flexibility  in  pipeline  contracting 
practices  so  that  pipelines  can  design 
services  that  better  meet  the  needs  of 
existing  and  new  players  in  the  gas 
marketplace. 

The  proposal  uses  different  regulatory 
structures  for  short-term  and  long-term 
markets.  Long-term  transportation 
prices  (i.e.,  transportation  of  one-year  or 
longer)  would  continue  to  be  regulated 
under  a  cost-based  regulatory  regime  to 
protect  against  the  exercise  of  pipeline 
monopoly  power.  For  short-term 


'Alternatives  to  Traditional  Cost-of-Service 
Ratemaking  for  Natural  Gas  Pipelines,  and 
Regulation  of  Negotiated  Transpoitation  Services  of 
Natural  Gas  Pipelines,  61  FR  4633  (Feb.  7,  1996), 
74  FERC  1 61.076.  at  61.242  (1996). 

'Issues  and  Priorities  for  the  Natural  Gas 
Industry,  PL97-1-000  (conference  held  May  29-30. 
1997). 


transportation  services,  however,  cost- 
based  regulation  would  be  eliminated. 
In  its  place,  the  Commission  proposes  to 
regulate  the  short-term  market  through 
regulatory  policies  that  are  intended  to 
maximize  competition  in  the  short-term 
transportation  market,  to  mitigate  the 
ability  of  firms  to  exercise  residual 
monopoly  power,  and  to  improve  the 
ability  of  market  participants  and  the 
Commission  to  monitor  the  market  for 
exercises  of  monopoly  power  or  undue 
discrimination.  The  goal  of  this 
approach  to  the  short-term  market  is  to 
ensure  that  the  Commission's  regulatory 
policy  does  not  inhibit  competitive 
market  forces  from  creating  efficient 
capacity  markets,  while  still  providing 
captive  customers  and  others  with 
protection  against  the  exercise  of  market 
power  in  the  transportation  market. 

Specifically,  to  maximize  competition 
(which  is  the  best  protection  against  the 
exercise  of  market  power)  the 
Commission  is  proposing  in  this  NOPR 
to  revise  pipeline  nomination  and 
scheduling  procedures,  and  flexible 
receipt  and  dehvery  point  policies  so 
that  capacity  release  can  compete  on  a 
more  equal  footing  writh  pipeline 
capacity.  To  further  mitigate  the 
exercise  of  market  power  and  the 
potential  for  undue  discrimination,  the 
Commission  is  proposing  to  require  that 
all  short-term  capacity  be  sold  through 
capacity  auctions.  To  improve  shippers' 
and  the  Commission's  ability  to  monitor 
the  marketplace  the  Commission  is 
proposing  changes  to  its  reporting 
requirements.  To  improve  competition 
across  the  pipeline  grid,  the 
Commission  is  making  proposals  to 
change  pipeline  penalty  procedures  so 
that  penalties,  although  necessary  to 
deter  conduct  inimical  to  system 
operations,  do  not  unnecessarily  limit 
shippers'  competitive  alternatives. 

At  the  same  time,  the  Commission 
recognizes  that  changes  in  the  short- 
term  market  also  influence  shippers' 
decisions  in  the  long-term  market.  For 
example,  the  value  of  long-term  capacity 
lies  in  the  guarantee  of  capacity  at  a 
relatively  stable  price  as  compared  with 
buying  capacity  at  the  more  volatile 
short-term  price.  Long-term  contracts, 
therefore,  are  a  means  by  which 
shippers  and  pipelines  can  manage  the 
risks  inherent  in  the  short-term  market. 

To  foster  greater  innovation  in 
pipeline  services  and  to  permit 
pipelines  and  shippers  to  better  allocate 
the  risks  of  long-term  contracts,  the 
Commission  is  proposing  to  allow 
pipehnes'  greater  flexibiUty  in 
negotiating  contracts  with  individual 
shippers,  subject  to  criteria  that  will 
protect  captive  customers  against  the 
risk  of  undue  discrimination.  Further,  to 


create  a  more  efficient  marketplace, 
regulatory  policies  should  not  affect  the 
allocation  of  risk  between  acquiring 
short-term  or  long-term  capacity.  As 
part  of  this  integrated  package, 
therefore,  the  Commission  is  proposing 
changes  to  some  of  its  policies 
governing  long-term  contracts  to  ensure 
that  these  policies  do  not  unfairly  bias 
shippers'  contracting  decisions.  "The 
Commission  also  is  considering  whether 
changes  to  its  policies  regarding 
authorization  for  new  construction  are 
needed  so  that  these  policies  do  not 
unnecessarily  limit  competition. 

The  Commission  recognizes  that  the 
impact  on  the  long-term  market  of  the 
changes  in  the  short-term  market  go 
beyond  the  proposals  outlined  above. 
Therefore,  in  a  Notice  of  Inquiry  (NOI) 
issued  contemporaneously  with  this 
NOPR,  the  Commission  asks  for 
additional  comment  on  the  future 
direction  of  its  policies  for  pricing  of 
long-term  capacity. 

I.  Reexamination  of  the  Transportation 
Market 

A.  The  Developing  Short-term  Market 

Natural  gas  markets  have  developed 
rapidly  since  wellhead  price 
deregulation  and  unbundling  of 
pipeline  merchant  and  transportation 
services.  In  many  ways,  the  gas  market 
performs  very  well,  without  the  loss  of 
reliability  that  many  feared  when  Order 
No.  636  was  being  contemplated.* 

Gas  commodity  markets  have  arisen, 
along  with  market  mechanisms  to 
enable  consumers  to  manage  price  risk 
for  the  gas.5  There  are  monthly  and 
growing  daily  spot  markets  for  gas 
suppUes  which  enable  shippers  not  only 
to  buy  their  own  gas  supplies  at  the 
wellhead,  but  to  trade  gas  among 
themselves  on  a  daily  or  even  more 
frequent  basis.  Many  of  these  spot 
markets  are  organized  around  market 
centers  that  facilitate  trading  of  gas 
across  pipelines  as  well  as  providing  a 
variety  of  new  services,  such  as  storage, 
wheeling,  parking,  lending,  electronic 
gas  trading,  and  tracking  of  gas  title 


♦  See  Pipeline  Service  Obligations  and  Revisions 
to  Regulations  Governing  Self-Implementing 
Transportation  Under  Part  284  and  Regulation  of 
Natural  Gas  Pipelines  After  Partial  Wellhead 
Decontrol.  Order  No.  636.  57  FR  13267.  FERC  Stats, 
ft  Regs.  Regulations  Preambles  [Jan.  1991-June 
19961 1 30,939,  at  30.408  (Apr.  B.  1992),  Order  No. 
636-A,  57  FR  36128  (Aug.  12.  1992).  FERC  Stats, 
ft  Regs.  Regulations  Preambles  (Jan.  1991-June 
1996)  1 30.950.  at  30.570  (Aug.  3,  1992)  (concerns 
atxiut  providing  transportation  service  equal  in 
reliability  to  bundled  sales  service). 

»  See  S.  Walsh.  A  Hot  (and  Cold)  New  Investment 
Opportunity,  Washington  Post.  July  4. 1998.  C12 
(Business)  (discussing  development  of  new  weather 
derivative  to  enable  companies  to  hedge  against 
abnormal  weather  patterns). 
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transfers.^  Active  forward  markets  also 
have  developed  to  enable  gas  consumers 
to  hedge  against  price  risk.  The  New 
York  Mercantile  Exchange  (NYMEX) 
launched  its  natural  gas  futures  contract 
in  1992,  and  it  is  very  heavily  traded. 

Along  with  the  development  of  a 
more  liquid  commodity  market, 
shippers'  transportation  options  have 
expanded.  In  the  past,  shippers  could 
purchase  capacity  only  from  the 
pipeline  and  had,  for  the  most  part,  only 
two  transportation  choices:  long-term 
firm  capacity  or  interruptible  service. 
Pipeline  offerings  have  expanded  as 
well,  with  pipelines  offering  short-term 
firm  transportation  service,  pooling,^ 
hub  services,^  parking  and  loan 
services,^  and  both  short-term  and  long- 
term  storage  services.^" 

Non-traditional  players  also  have 
entered  the  capacity  market,  so  that 
today  firm  shippers  holding  pipeline 
capacity  include  electric  utilities  (21% 
of  total  pipeline  firm  capacity), 
industrial  end-users  (5%),  marketers 
(17%),  pipelines  (7%),  and  others, 
including  producers  (6%)  in  addition  to 
the  traditional  LDCs  (44%).  While  many 
of  these  shippers  still  hold  pipeline 
contracts  longer  than  a  year,  short-term 
firm  contracts  are  rising  in  significance. 
Among  the  shipper  groups,  marketers 
are  the  largest  users  of  short-term 
capacity,  with  over  three-quarters  of  the 
total." 

In  today's  market,  shippers  also  have 
the  added  option  of  buying  firm 
capacity  released  by  other  shippers  in  a 
variety  of  ways  (such  as  on  a  fixed,  or 
volumetric  basis,  or  with  other  release 
conditions,  including  provisions  for 
handling  capacity  reccdls).  Since  its 
inception  in  1992,  capacity  release 
transactions  have  been  growing 
dramatically. '2  por  instance,  the  amount 


"Department  of  Energy/Energy  Information 
Administration,  Pub.  No.  DOE/EIA-0560(96). 
Natural  Gas  1996  Issues  and  Trends.  Chapter,  The 
Emergence  of  Natural  Gas  Market  Centers  (1996). 

'  See  Standards  For  Business  Practices  Of 
Interstate  Natural  Gas  Pipelines,  Order  No.  587,  61 
FR  39053  (Jul.  26,  1996).  ID  FERC  Stats.  &  Regs. 
Regulations  Preambles  1 31.038  (Jul.  17,  1996) 
(requiring  pipelines  to  provide  pooling  services). 

•See  Moss  Bluff  Hub  Partners,  80  FERC  1 61,181 
(1997)  (firm  storage  and  interruptible  hub  services); 
Egan  Hub  Partners,  LP.,  77  FERC  161.016  (1996) 
firm  storage  and  interruptible  hub  services). 

•See  Mojave  Pipeline  Company,  79  FERC 
1 61,347  (1997);  Colorado  Interstate  Gas  Company, 
83  FERC  161.273  (1998). 

'0  See  Koch  Gateway  Pipeline  Company.  66  FERC 
161,385  (1994)  (firm  and  interruptible  storage); 
New  York  State  Electric  Gas  Corporation,  81  FERC 
1 61,020  (1997)  (issuing  certificate). 

"Department  of  Energy /Energy  Information 
Administration.  Pub.  No.  DOE/EIA-0618(98). 
Deliverability  on  the  Interstate  Natural  Gas  Pipeline 
System  88-89  (1998). 

"Id.  at  82  (representing  about  16%  of  the  gas 
delivered  for  market). 


of  capacity  held  by  replacement 
shippers  for  the  12  month  period  ending 
March  1997.  totaled  7.4  quadrillion  Btu, 
a  22%  percent  increase  over  the 
previous  12  month  period  and  almost 
double  the  level  for  the  12  months 
ending  March  1995."  While  the  amount 
of  capacity  held  by  replacement 
shippers  declined  during  the  heating 
season.  EIA  reports  it  still  represents  a 
sizable  amount.'''  Despite  the  growing 
use  of  released  capacity,  interruptible 
pipeline  service  also  continues  to  be  a 
viable  service  option,  maintaining  a 
relatively  constant  share  of 
throughput. '5  As  in  the  case  of  released 
capacity,  EIA  reports  that  interruptible 
service  is  available  during  the  heating 
season. '6 

In  addition  to  acquiring  capacity  from 
pipelines  and  releasing  shippers, 
purchasers  in  the  short-term  market 
have  other  capacity  options.  Implicit  in 
the  Commission's  decision  to  unbundle 
the  gas  commodity  from  transportation 
was  a  recognition  that  the  market  would 
develop  so  that  customers  who  did  not 
want  to  assume  the  responsibility  of 
purchasing  or  transporting  their  own  gas 
could  purchase  delivered  gas  from 
marketers  or  third  parties  with  the 
marketer  providing  all  or  a  portion  of 
the  needed  transportation,  for  excunple 
to  a  nearby  market  center. ''  Capacity 
rights  holders  can  now  sell  gas  as  a 
commodity  in  downstream  markets  at 
market-based  prices. 

Further,  as  a  result  of  Commission 
initiatives,  the  gas  industry,  through  the 
Gas  Industry  Standards  Board  (GISB), 
has  developed  standards  that  make  it 
easier  to  move  and  trade  gas  on 
individual  pipeline  systems  and  across 
pipeline  systems.'*  These  standards 
establish  a  daily,  along  with  an  intra- 
day,  nomination  schedule  which  permit 
shippers  to  adjust  their  nominations  to 
conform  to  changes  in  weather  and 
other  circiunstances.  The  Commission 
recently  adopted  GISB  standards 


"W.  at  83. 

<*  Id.  at  85-66  (2,960  trillion  Btu  from  November 
to  March  1996-97). 

"Id  at  85  (about  16%  of  total  throughput  for  the 
12  months  ending  March  31,  1997). 

<*/c/.  at  87  (2,000  TBtu  moved  during  heating 
season). 

"See Order  No.  636.  FERC  Stats.  &  Regs. 
Regulations  Preambles  [Jan.  1991-June  1996] 
130,939,  at  30.410. 

'•Standards  For  Business  Practices  Of  Interstate 
Natural  Gas  Pipelines,  Order  No.  587.  61  FR  39053 
(Jul.  26,  1996).  m  FERC  Suts.  &  Regs.  Regulations 
Preambles  1  31.038  (Jul.  17.  1996).  Order  No.  587- 
B.  62  FR  5521  (Feb.  6.  1997).  ED  FERC  Stats,  k  Regs. 
Regulations  Preambles  1  31,046  Uan.  30.  1997), 
Order  No.  587-C,  62  FR  10684  (Mar.  10,  1997).  m 
FERC  Stats.  &  Regs.  Regulations  Preambles  1  31,050 
(Mar.  4,  1997),  Order  No.  587-G.  63  FR  20072  (Apr. 
23,  1998),  in  FERC  Stats,  ft  Regs.  Regulations 
Preambles  1  31,062  (Apr.  16, 1998). 


providing  for  three  intra-day 
nomination  opportunities.'^  These 
standards  also  significantly  enhance 
shipper  flexibility,  for  example,  by 
giving  shippers  the  ability  to  aggregate 
gas  supplies  from  numerous  sources  in 
a  pipeline  pool  for  nomination  purposes 
and  by  allowing  shippers  to  assign 
priority  rankings  to  gas  packages. 

These  changes,  operating  together, 
have  changed  the  character  of  short- 
term  markets.  Five  years  ago.  most  gas 
was  purchased  during  bid  week  under 
monthly  contracts  and  transportation 
was  arranged  at  the  same  time  on  a 
monthly  basis.  Transactions  occurring 
outside  of  bid  week  were  unusual  and 
were  referred  to  as  the  aftermarket. 
Today,  daily  markets  for  gas  and 
capacity  are  developing  rapidly. 
Shippers  now  trade  gas  on  a  daily  or 
even  an  intra-day  basis  at  various 
market  centers  and  pipeline 
interconnect  points  or  at  pipeline 
pooling  points.  For  example,  at  pipeline 
interconnect  points  or  at  pools,  there 
may  be  repeated  sales  of  the  same  gas 
between  producers  and  marketers  before 
the  gas  is  scheduled  for  transportation. 
As  described  in  a  recent  proceeding, 
shippers  can  use  pooling  to  effectuate 
gas  exchanges  (pool  to  pool  transfers)  as 
a  means  of  enhancing  supply  and 
pricing  options  and  of  market  hedging.^" 
For  example,  a  shipper  may  buy  gas 
from  a  pool  as  insurance  against  a 
change  in  its  system  requirements  and 
then  sell  that  gas  to  another  pool  if  the 
load  does  not  develop  in  its  market. 

Shippers  also  can  take  advantage  of 
trading  opportunities  by  making  daily  or 
intra-day  changes  to  their  gas 
nominations  to  react  quickly  to 
changing  weather,  changing  prices  or 
supply  sources,  or  other  circumstances. 
For  instance,  a  shipper  that  loses  a 
supply  source  can  submit  an  intra-day 
nomination  to  change  its  receipt  point 
for  gas  so  that  it  can  purchase  gas  from 
an  alternate  supply  source.  The  reports 
in  trade  publications  of  daily  gas  prices 
at  delivered  markets  are  further 
evidence  of  the  increasing  scope  of  the 
developing  short-term  market. 2» 

The  developing  gas  market,  however, 
is  in  some  respects  still  in  its  infancy 
and  there  are  still  impediments,  both 
regulatory  and  non-regulatory,  to  the 


'•Standards  For  Business  Practices  Of  Interstate 
Natural  Gas  Pipelines,  Order  No.  587-H.  63  FR 
39509  (Jul.  23.  1998).  84  FERC  161,031  (July  15, 
1998). 

"El  Paso  Natural  Gas  Company.  81  FERC 
161.174.  at  61,760  (1997)  (approving  a  limit  on 
pool  to  pool  transfers  because  pipeline  could  not 
handle  the  volume  of  transactions  under  new 
scheduling  timeline). 

"  See.  e.g.,  Gas  Daily,  March  2.  1998.  at  1-2; 
Natural  Gas  Intelligence,  Jan.  5,  1998.  at  4;  Natural 
Gas  Week.  Jan.  12, 1998.  at  12, 17,  20-21. 
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development  of  a  well-functioning 
market.  Price  information,  which  is 
crucial  to  a  well-developed  market, 
could  be  improved.  While  the 
Commission  requires  the  posting  of 
information  on  capacity  release 
transactions,  posting  of  pipeline 
discount  transactions  occurs  well  after- 
the-fact  and  cannot  be  used  by  shippers 
to  make  daily  market  decisions. 
Moreover,  it  is  difficult  for  shippers  to 
obtain  accurate  information  about 
delivered  gas  transactions  or  the  value 
of  transportation  inherent  in  such 
transactions.  Shippers  are  left  to 
personal  communication  or  trade 
publications  to  determine  prices  at 
receipt  and  delivery  points.  Acquiring 
market  information  through  personal 
communication  is  time  consuming  and 
expensive,  particularly  for  small 
customers  who  would  have  difficulty 
canvassing  a  large  enough  number  of 
sources  to  obtain  sufficient  market 
information.  Each  trade  publication  uses 
different  reporting  methods.  Some  mix 
long  and  short-term  transactions  and 
some  report  price  ranges  while  others 
report  averages,  and  most  do  not  report 
quantities  traded. 

Also,  capacity  markets  are 
fragmented.  Different  regulatory  rules 
apply  to  pipeline  sales  of  interruptible 
and  firm  capacity,  capacity  obtained 
through  release  transactions,  and 
capacity  used  as  part  of  delivered  gas 
transactions.  For  example,  the 
nomination  and  scheduling  procedures 


and  rate  regulation  differ  among 
pipeline  capacity,  released  capacity,  and 
delivered  gas  transactions.  In  addition, 
different  rights  may  apply  depending  on 
the  type  of  capacity  a  shipper  tries  to 
acquire.  Shippers  purchasing  released 
capacity  from  certain  firm  shippers  may 
have  to  rely  on  alternate  receipt  or 
delivery  points,  and  the  use  of  such 
paints  are  sometimes  restricted  by 
pipelines'  tariffs. 

All  of  these  factors  increase  the 
shippers'  transaction  costs  by  increasing 
the  difficulty  and  risk  of  doing  business 
in  the  short-term  market.  Absent  good 
price  and  capacity  information,  shippers 
cannot  easily  compare  capacity 
alternatives  or  obtain  full,  comparable 
information  about  the  alternatives 
available  at  any  time.  This  inhibits  their 
ability  to  make  informed  decisions 
about  acquiring  gas  and  capacity  and 
prevents  them  from  finding  the  best  gas 
and  capacity  deals  available.  These 
costs  may  be  particularly  meaningful  for 
small  customers,  who  do  not  have  the 
time  and  resources  to  unearth,  through 
personal  contacts,  the  information  they 
need  to  make  informed  choices. 

In  the  developing  short-term  market, 
market  forces  impact  regulated  services. 
The  growing  emphasis  on  daily 
transactions  means  that  customers  are 
more  concerned  with  the  daily  price  of 
transportation  capacity.  For  example, 
many  short-term  decisions  are  based  on 
the  dehvered  price  for  gas  (including 
transportation)  on  a  daily  basis.  Often 


narrow  differences  in  delivered  prices 
may  affect  shippers'  decisions. 

The  existence  of  a  market  price  for  gas 
at  all  points  along  the  pipeHne  grid  has 
created  a  market-driven  value  for 
transportation  between  receipt  and 
delivery  points.  In  effect,  the  implicit 
value  of  transportation  between  two 
such  points  is  the  spot  price  of  gas  at  the 
delivery  point  minus  the  spot  price  of 
gas  at  the  receipt  point. 

This  market  driven  value  can 

fluctuate  widely  on  a  daily  basis.  As 

shown  in  the  following  example,  many 

such  valuations  remain  near  zero  for 

long  periods  of  time,  only  to  rise  during 

periods  of  peak  demand.  On  this 

illustration,  the  market-driven  value  of 

transportation  represents  the  difference 

between  the  spot  price  for  gas  at  the 

upstream  hub  in  Louisiana  and  the 

delivered  price  for  gas  in  the  New  York 

dowmstream  market.  In  other  words,  the 

price  for  delivered  gas  in  the 

downstream  New  York  market  reflects 

the  spot  price  for  gas  at  the  upstream 

hub  plus  the  value  of  the  transportation 

needed  to  deliver  the  gas  to  the 

dowmstream  market.  The  market  value 

of  transportation  can  then  be  compared 

with  the  cost-based,  regulated  maximum 

interruptible  rates  for  the  three 

pipelines  transporting  from  Louisiana  to 

New  York  (represented  by  the  dotted 
lines). 22 

BILUNG  CODE  6717-01-P 


"The  source  for  the  spot  price  data  is  the  Gas 
Daily  Weekly  Weighted  Average  Prices  (S/MMBtu). 
The  source  for  the  ma.xirr.um  interruptible  tariff  rate 
is  from  PIPELINE  Grid  published  by  the  Petroleum 


Information  Corporation  Logistics  Solution.  The 
range  of  tariff  rates  includes  the  interruptible  rates 
from  Columbia  Gas  Transmission  Corporation 
($.45/MMBtu),  Tennessee  Gas  Pipeline  Company 


($.57/MMBtu),  and  Transcontinental  Gas  Pipe  Line 
Corporation  ($.44/MMBtu). 
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Implicit  Price  of  Transportation 
South  Louisiana  to  New  York 

(Average  Weekly  New  York  Spot  Price  minus 
Average  Weekly  South  Louisiana  Spot  Price) 

January  1995  to  March  1997 
($/MMBtu) 
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BILLING  CODE  6717-01-C 

This  illustrates  that  the  value  of 
transportation  during  the  peak  winter 
period  of  1995-1996  rose  to  $10/MMBtu 
(20  times  the  maximum  daily  tariff  rates 
of  between  $.44  and  $.57/MMBtu)  and 
during  the  1996-1997  winter  to  over  $1/ 
MMBtu  (2  times  the  maximum  tariff 
rate).  During  non-peak  periods,  the 
value  of  transportation  was  uniformly 
below  the  maximum  daily  tariff  rate. 
While  the  illustration  may  not  portray 
precise  transportation  values, ^^  jt 


^'For  instance,  gas  from  markets  other  than 
Louisiana  may  have  affected  delivered  prices  in 
New  York,  and  the  data  contain  unexplained 
anomalies,  such  as  transportation  values  of  less 
than  0.  indicating  that  the  price  of  gas  was  lower 
in  New  York  than  at  the  receipt  point  in  Louisiana. 
During  that  time,  either  no  gas  moved  from 
Louisiana  to  New  York  or.  if  gas  did  move,  the 
markets  were  not  clearing  properly  or  the  price  data 
were  not  accurate. 


nonetheless  does  provide  a  picture  of 
the  fluctuation  in  transportation  values 
over  time. 

The  fluctuation  of  transportation 
values  raises  questions  about  whether 
the  Commission's  current  rate  policies 
are  attuned  to  the  realities  of  the 
developing  short-term  market.  The 
Commission  currently  establishes  a 
daily  maximum  rate  for  pipeline 
services  and  capacity  release  by  taking 
the  pipelines'  annual  rate  and 
converting  it  to  a  daily  rate  (by  dividing 
the  yearly  rate  by  365).  But  this  single 
rate  does  not  reflect  the  variability  of 
daily  pricing  in  the  short-term  market. 
While  the  SIO  value  during  the  1995- 
1996  may  not  be  repeated, 
transportation  values  during  the  next 
winter  were  double  the  maximum  rate. 

These  data  on  delivered  prices,  and 
derived  transportation  values,  do  not 


establish  either  the  presence  or  absence 
of  market  power.  Delivered  markets  for 
gas  can,  and  probably  do,  coexist  vk'ith 
the  continued  exercise  of  market  power 
over  transportation.  Pricing  by  a 
pipeline  with  market  power  would 
exhibit  the  same  pricing  variability  as 
shown  in  the  illustration,  with  higher 
prices  during  periods  when  demand  is 
greatest.  Also,  even  though  prices 
during  off-peak  periods  are  below  the 
maximum  rate,  that  does  not  guarantee 
that  market  power  cannot  be  exercised. 

The  existence  of  a  delivered  market 
does  not,  in  and  of  itself,  establish  that 
the  market  is  operating  efficiently. 
Regulator^'  impediments,  such  as  poorly 
designed  penalty  structures  or  the 
maximiun  rate  cap,  may  create 
transaction  costs,  reducing  market 
efficiency  and  raising  prices.  The  price 
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cap,  for  instance,  can  create  a 
disincentive  for  firm  capacity  holders  to 
make  capacity  available  for  release 
during  peak  periods,  because  the 
capacity  holder  is  unable  to  realize  the 
market  value  for  its  capacity.  This  can 
create  a  less  efficient  market  by 
depriving  other  shippers  of  the  ability  to 
obtain  capacity  when  they  place  a 
greater  value  on  the  capacity  than  the 
shipper  holding  it.^-*  The  buyer's 
alternative  is  to  try  and  purchase 
delivered  gas.  But  the  market  for 
delivered  gas  may  not  be  as  efficient  as 
giving  the  buyer  the  added  option  of 
purchasing  transportation  capacity  in  an 
open  and  transparent  market  in  wrhich 
the  buyer  can  decide  for  itself  whether 
It  obtains  greater  value  by  purchasing 
delivered  gas  or  using  its  own  gas 
contracts  and  obtaining  transportation 
separately. 

In  sum,  the  short-term  market  is 
changing,  with  greater  emphasis  on 
daily  transactions  and  daily  prices  for 
the  gas  commodity  both  at  origin  and 
delivered  markets  which  vary  with 
demand.  The  constant  maximum  rate 
approach  to  regulation  does  not  appear 
to  fit  well  in  this  new  fast-paced  market 
and  may  result  in  a  less  efficient  market, 
with  increased  transaction  costs.  Yet, 
market  power  over  transportation 
continues  to  exist  and  must  be 
addressed. 

B.  Implications  for  Commission 
Regulatory  Policies  of  the  Changing 
Nature  of  Short-term  Markets 

The  development  of  active 
commodity  markets  at  both  ends  of  the 
pipeline  poses  a  significant  challenge  to 
the  Commission's  traditional  method  of 
rate  regulation.  The  current  maximum 
rate  provides  some  regulatory  protection 
for  shippers  during  peak  periods, 
because  it  prevents  pipelines  from 
exercising  monopoly  power  at  least  to 
the  extent  that  shippers  cannot  be 
charged  prices  above  the  maximum  rate. 
Even  during  off-peak  periods,  the 
maximum  rate  provides  some  protection 
because  it  protects  some  shippers 
against  discriminatory  prices  that  might 
otherwise  exceed  the  cap.  During  off- 
peak  periods,  some  shippers  still  place 
a  high  value  on  moving  gas,  and  the 
price  cap  limits  the  price  such  shippers 
can  be  forced  to  pay.  Moreover,  the 
Commission  permits  pipelines  to  price 
discriminate  (at  prices  below  the 
maximum  rate)  during  off-peak  periods 
to  provide  benefits  to  captive  customers 


who  hold  long-term  firm  contracts.  The 
added  revenue  the  pipeline  generates  by 
selectively  discounting  helps  to  reduce 
the  reservation  charges  owed  by  the 
captive  firm  shippers. -^ 

As  the  short-term  market  continues  to 
grow,  maximum  rate  regulation  in  the 
short-term  market  may  become  an 
increasingly  more' ineffective  method  of 
regulating  the  short-term  market. 
Maximum  rate  regulation  may  not 
provide  shippers  with  the  most  effective 
protection  against  the  exercise  of  market 
power.  Moreover,  the  protection  it  does 
provide  may  come  at  too  great  a  cost  in 
efficiency. 

The  rate  cap  may,  for  instance,  result 
in  misallocation  of  capacity  where  those 
shippers  placing  the  greatest  value  on 
the  capacity  are  unable  to  obtain  it. 
During  peak  periods,  pipelines  can  only 
sell  capacity  which  is  not  under 
contract  or  used  by  those  shippers 
holding  firm  capacity.  Thus,  a  pipeline 
may  have  little  capacity  to  sell  on  a  peak 
day.  Even  if  the  pipeline  did  have 
capacity  to  sell,  a  particular  shipper 
placing  the  highest  value  on  the 
capacity  may  be  unable  to  obtain  that 
capacity.  Under  current  Commission 
rules,  when  demand  for  capacity 
exceeds  the  supply  available,  and  all 
shippers  bid  the  maximum  rate,  the 
pipeline  awards  its  capacity  using  a 
queue  based  on  contract  execution  date 
or  on  a  pro  rata  basis.  In  either  case,  the 
shipper  placing  the  greatest  value  on  the 
capacity  may  not  obtain  capacity  or  not 
obtain  as  much  capacity  as  it  needs  and 
for  which  it  is  willing  to  pay. 

The  shipper's  other  alternative  is  to 
try  to  obtain  capacity  from  firm  capacity 
holders,  but  in  this  market  the  price  cap 
may  not  provide  much  protection  to  the 
purchasing  shipper.  The  price  cap 
applies  to  released  capacity.  But,  the 
price  cap  has  little  effect  on  delivered 
gas  transactions,  in  which  the 
transportation  value  may  exceed  the 
maximum  rate. 

There  is  little  hard  empiric  evidence 
on  how  extensive  the  delivered  market 
is,  but  the  existence  of  delivered  gas 
transactions  during  peak  periods 
suggests  that,  due  to  the  price  cap, 
capacity  holders  with  available  capacity 


'■•  See  Mary  L.  Barcella,  How  Commodity  Markets 
Drive  Gas  Pipeline  Values,  Public  Utilities 
Fortnightly,  Feb.  1.  1998.  24.  25  (price  cap  limits 
shippers'  incentive  to  release  capacity  and  can 
result  in  shutting  out  other  shippers  needing 
capacity). 


"  During  off-peak  periods,  the  pipeline  can  price 
discriminate  by  offering  discounts  to  some 
customers  that  are  greater  than  those  offered  to 
other  customers.  This  practice  brings  in  more 
revenue  than  the  pipeline  would  earn  if  it  could 
only  charge  the  same  price  to  all  customers.  The 
additional  revenue  beneflts  the  firm  capacity 
holders  because,  in  the  pipelines'  rate  case,  the 
increased  revenue  reduces  the  reservation  charges 
firm  shippers  might  otherwise  pay.  See  Associated 
Gas  Distributors  V.  FERC  (D.C  Cir.  1987)  (selective 
discounting  by  a  monopolist  justified  on  equitable 
grounds  because  it  would  reduce  captive  customers' 
contributions  to  fixed  costs). 


will  choose  to  use  that  capacity  to  make 
delivered  transactions,  where  the  profit 
opportunity  is  greater,  rather  than 
releasing  the  capacity,  where  the  price 
is  capped.  In  addition,  a  pending 
proceeding  raises  the  question  whether 
shippers  have  developed  other  methods 
for  avoiding  the  maximum  rate  that  are 
difficult  to  detect  and  prevent  on  a 
systematic  basis. 2* 

Attempting  to  regulate  the 
transportation  component  of  deUvered 
gas  transactions  would  be  difficult.  But 
even  if  this  market  could  be  effectively 
regulated,  it  is  not  clear  that  such 
regulation  would  be  beneficial.  If 
capacity  transactions  could  not  occur 
above  the  price  cap,  then,  as  described 
above,  capacity  would  not  be  allocated 
efficiently;  those  customers  most 
needing  gas  during  peak  periods  would 
be  unable  to  obtain  the  gas  they  need 
and  the  market  would  not  clear 
efficiently. 

In  addition,  as  described  earlier,  the 
price  cap  may  reduce  the  efficiency  of 
the  delivered  gas  market  itself  by  raising 
transaction  costs,  thus  resulting  in 
higher  delivered  prices.  Because 
unbundled  sales  of  capacity  by  releasing 
shippers  cannot  be  made  above  the 
maximum  rate,  the  market  may  not 
operate  in  as  open,  transparent,  or 
efficient  a  manner  as  is  possible. 
Information  for  delivered  gas  is  not 
publicly  posted  and  shippers  relying  on 
word  of  mouth  may  not  be  able  to  easily 
locate  all  available  sources  of 
transportation.  The  difficulty  of  locating 
potential  sellers  and  obtaining  accurate 
price  information  may  lead  some 
customers  to  pay  higher  than  necessary 
prices.  27  For  instance,  during  the  winter 
of  1996  when  gas  prices  rose 
dramatically,  while  the  market  worked 
well  to  prevent  shortages  and  ensure 
that  customers  received  gas,  it  could 
have  worked  more  efficiently. 
According  to  the  trade  press,  the 
delivered  prices  for  gas  in  Chicago  on 
the  same  day  ranged  from  $20.50  to 
$46.00  per  MMBtu.^  In  an  efficient 
market,  one  would  not  expect  such  a 
wide  differential  in  prices,  but  would 
expect  transactions  in  the  same  market 
to  clear  at  roughly  similar  prices.  The 
Commission  seeks  input  from  the 
industry  on  whether  the  price  cap 
creates  transaction  costs  and  prevents 


"Consumers  Energy  Company,  82  FERC  ]  61.284 
(1997).  See  Inside  FERC's  Gas  Market  Report. 
December  1,  1995,  at  14  (discussing  various 
methods  of  avoiding  the  price  cap). 

"For  example,  in  the  automobile  market,  the 
time  and  expense  of  comparison  shopping  may 
result  in  some  customers  paying  higher  prices  than 
others. 

»  See  Gas  Daily.  February  2.  1996.  at  1. 


^  See  Indus 
Strength  Runs 
22,  1996,  at  1, 
in  determinin 
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the  development  of  an  efficient  short- 
term  market. 

Maximum  rate  regulation  may  have 
an  unintended  effect  by  reducing  the 
capacity  available  during  peak  periods, 
the  time  at  which  the  industry  would 
most  benefit  from  having  as  much 
pipeline  capacity  available  as  is 
possible.  As  a  result  of  the  maximum 
rate  cap,  firm  capacity  holders  may  not 
find  it  sufficiently  profitable  to  make 
their  capacity  available.  It  may  be  that 
due  to  state  restrictions  not  all  local 
distribution  companies  (LDCs)  may  be 
able  to  make  delivered  gas  transactions 
off-system.  Thus,  they  may  not  make 
capacity  available  during  peak  periods  if 
they  cannot  receive  the  market  price  for 
their  capacity. 

For  instance,  an  LDC  might  have  a 
peak  shaving  capability  (storage  or 
liquified  natural  gas  (LNG))  that  costs 
more  to  operate  than  the  maximum 
transportation  rate.  The  LDC  might  be 
willing  to  release  its  transportation 
capacity  and  use  the  peak  shaving 
device  instead  if  the  price  it  could 
receive  for  pipeline  transportation 
exceeded  its  cost  to  operate  the  peak 
shaving  device.  By  using  its  peak 
shaving  device  instead  of  transportation, 
the  shipper  would  be  expanding  the 
amount  of  transportation  capacity 
available  for  resale  during  a  peak 
period.  But  if  the  price  cap  prevented 
the  shipper  from  obtaining  a  price 
higher  than  the  cost  of  turning  on  the 
peak  shaving  device,  and  the  shipper 
could  not  sell  the  gas  on  a  delivered 
basis,  the  shipper  would  use  its 
transportation  capacity,  thus  depriving 
other  shippers  (without  peak  shaving)  of 
the  opportunity  to  acquire  needed 
transportation  capacity.  Thus, 
maximum  rate  regulation  may  actually 
reduce  the  amount  of  pipeline  capacity 
available  for  sale  during  peak  periods.  A 
restriction  on  the  amount  of  available 
capacity  would  cause  peak  period  prices 
to  be  higher  than  they  would  be  without 
the  cap.  Comments  should  address 
whether  the  price  cap  has  these  effects 
and  whether  it  does  significantly  limit 
the  amount  of  capacity  available  in  the 
short-term  market. 

Maximum  rate  regulation  during  peak 
periods  also  may  increase  shipper 
imbalances  and  penalties.  During  peak 
periods,  penalties  affect  the  value  of 
transportation. 29  hi  a  cold  snap,  a 
shipper  may  be  willing  to  pay  a  penalty 
for  overrimning  its  contract  demand  to 
obtain  the  gas  it  needs.  If  that  shipper 
faced  a  $100/MMBtu  penalty,  it  might 


be  willing  to  pay  any  amount  for 
capacity  up  to  $100  to  avoid  the 
penalty.  For  example,  if  the  value  of 
capacity  in  an  efficient  market  were  $80. 
the  shipper  wilHng  to  pay  a  $100 
penalty  would  be  better  off  by  $20  if  it 
obtained  capacity  instead.  But,  as 
described  above,  the  price  cap  may 
reduce  the  efficiency  of  the  marketplace, 
limiting  the  shipper's  ability  to  obtain 
the  capacity  it  needs.  The  shipper, 
therefore,  may  choose  to  overrun  its 
contract  demand  and  pay  the  penalty.  In 
this  situation,  the  price  cap  may  result 
in  increasing  shipper  imbalances, 
thereby  increasing  the  penalty  revenue 
paid  to  pipelines,  and  perhaps 
decreasing  the  reliability  of  the  system. 

During  off-peak  periods,  the 
maximum  rate  cap  does  not  affect  the 
efficiency  of  the  market  because  market 
values  do  not  appear  to  reach  the 
maximum  rate  ceiling.  The  rate  cap. 
however,  may  not  provide  sufficient 
protection  against  the  exercise  of  market 
power.  During  off-peak  periods, 
pipelines  and  releasing  shippers  are  not 
required  to  sell  available  capacity  at 
prices  less  than  the  maximum  rate.^  By 
limiting  the  supply  of  capacity  during 
off-peak  periods,  pipelines  or  releasing 
shippers  may  be  able  to  charge 
monopoly  prices  because  even  a 
monopoly  price  may  be  less  than  the 
daily  maximum  rate.  Since  pipeUnes  are 
permitted  to  price  discriminate  at  rates 
below  the  maximum  rate,  they  may 
charge  shippers,  at  least  those  without 
other  choices,  higher  prices  than  would 
prevail  in  an  efficient  competitive 
market.  Although  the  Commission  has 
permitted  pipelines  to  price 
discriminate  by  discounting  below  the 
maximum  rate,  it  may  be  that  the 
benefits  for  captive  customers  holding 
long-term  transportation  contracts  come 
at  too  great  a  cost  to  other  shippers  or 
that  the  benefits  even  to  captive 
customers  no  longer  warrant 
continuation  of  this  policy. 

In  summary,  the  interface  between  the 
regulated  and  unregulated  sectors  of  the 
gas  industry  has  become  much  more 
complicated  in  the  last  five  years. 
Regulatory  policies  that  worked  well  in 
one  market  setting  may  not  work  as  well 
today.  For  this  reason,  the  Commission 
is  reassessing  its  current  pohcies  and 
proposing  changes. 


II.  Proposed  Change  in  Regulatory 
Approach 

The  Commission's  regulatory  policies 
must  be  attuned  to  the  realities  of  the 
market  it  is  regulating.  As  became  clear 
during  the  period  when  wellhead  prices 
were  regulated,  consumers  receive  little 
benefit  from  artificially  low  regulated 
prices  if  such  prices  distort  the  market 
and  create  shortages  so  consumers 
cannot  acquire  gas  when  they  most  need 
it."  Moreover,  in  fashioning  regulatory 
pohcies.  it  must  be  recognized  that 
market  power  varies  over  a  continuum 
between  perfect  competition  at  one  end 
of  the  continuum  and  a  single  firm 
monopoly  with  impenetrable  entry 
barriers  at  the  other.  Thus,  a  regulatory 
approach  appropriate  for  pure 
monopoly  markets  may  not  be  the  best 
method  for  regulating  the  markets  where 
market  power,  while  not  absent,  may  be 
partially  disciplined  by  market  forces. 

The  changes  to  the  snort-term  market 
raise  the  question  of  whether  the 
Commission  needs  to  change  its 
regulatory  philosophy.  Prior  to 
unbundling,  maximum  rate  regulation 
in  the  short-term  market  was  more 
effective,  because  the  short-term  market 
essentially  was  limited  to  the  pipelines' 
interruptible  transportation  service. 

However,  as  the  short-term  market 
continues  to  develop,  the  continuation 
of  maximum  rate  regulation  in  the  short- 
term  market  may  become  increasingly 
troublesome.  First,  maximum  rate 
regulation,  by  its  very  nature, 
inefficiently  allocates  capacity  because 
those  shippers  placing  the  greatest  value 
on  capacity  may  not  be  able  to  obtain  it. 
Therefore,  during  peak  periods,  when 
the  market  is  under  the  most  stress,  the 
rate  cap  may  result  in  a  less  efficient 
and  more  opaque  market  in  which 
shippers  cannot  acquire  capacity  they 
need  or  must  pay  higher  prices  for 
dehvered  gas  than  would  have  prevailed 
in  a  more  efficient  short-term  market. 
Second,  maximum  rate  regulation  may 
not  be  the  most  effective  tool  for 
preventing  the  exercise  of  market 
power,  particularly  for  transactions 
during  off-peak  periods.  Thus,  while  the 
ostensible  goal  of  Commission 
regulatory  policy  is  to  protect  shippers 
against  the  exercise  of  monopoly  power 
by  the  pipelines,  the  current  system  of 
maximum  rate  regulation  may  no  longer 
be  the  best  method  for  meeting  this  goal. 


^  See  Industry  Surveys  the  Damage  as  Winter's 
Strength  Runs  Out,  Natural  Gas  Intelligence.  April 
22.  1996.  at  1,  4  (penalties  started  to  be  a  real  factor 
in  determining  the  price  of  gas  in  the  Midwest). 


^See  El  Paso  Natural  Gas  Company.  83  FERC  1 
61.286  (1998)  (pipeline  not  required  to  discount 
below  the  maximum  rate):  Southern  California 
Edison  Company  v.  Southern  California  Gas 
Company,  79  FERC  1  61,157  (1997),  rehg  denied. 
80  FERC  161.390  (1997)  (no  requirement  that 
pipelines  or  shippers  offer  discounts  below  the 
maximum  rate). 


"  See  Transcontinental  Gas  Pipe  Line 
Corporation  v.  State  Oil  and  Gas  Board.  474  U.S. 
409,  420  (1986)  (Natural  Gas  .\cVs  artificial  pricing 
scheme  is  a  major  cause  of  imbaianre  between 
supply  and  demand):  Atlantic  Refining  Company  v. 
Public  Service  Commission  of  N.Y  .  3bO  US   378. 
388  (1959)  (rate  regulation  should  ensure 
reasonable  rates  consistent  with  the  maintenance  of 
adequate  service). 
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A.  A  Different  Model  for  Regulating  the 
Short-term  Market 

To  respond  to  the  emerging  short-term 
market,  the  Commission  is  proposing  in 
this  NOPR  a  change  in  regulatory  focus 
to  better  reflect  the  way  in  which  short- 
term  gas  markets  function  and  to  do  a 
better  job  of  protecting  against  the 
exercise  of  market  power  and  helping  to 
foster  a  more  competitive  commodity 
market.  The  Commission,  however, 
recognizes  that  the  ability  to  exercise 
market  power  still  exists  in  the  short- 
term  market  and.  therefore,  any 
regulatory  approach  it  adopts  must 
continue  to  provide  effective  protection 
against  the  exercise  of  market  power. 

To  do  this,  there  are  several  criteria 
that  a  regulatory  approach  must  satisfy. 
It  should  maximize  efficient 
competition  among  releasing  shippers 
and  between  releasing  shippers  and  the 
pipelines,  because  competition  and 
efficient  markets  are  the  best  overall 
protection  against  the  exercise  of  market 
power.  It  should  include  policies  that 
will  mitigate  any  residual  market  power 
and  monitor  for  its  continued  exercise. 
It  should  fairly  balance  the  interests  of 
those  customers  that  purchase  long-term 
capacity  and  those  who  choose  to 
acquire  transportation  in  the  short-term 
market.  And,  it  should  promote 
innovation  in  service  offerings  to  attract 
new  customers. 

The  Commission  believes  its  statutory 
objectives  can  better  be  met  by  a 
regulatory  model  that  recognizes  the 
distinction  between  short-term  and 
long-term  markets.  Therefore,  in  the 
short-term  transportation  market,  the 
Commission  proposes  to  replace  the 
reliance  on  maximum  rate  regulation -^^ 
with  a  regulatory  approach  focusing  on 
creating  competitive  alternatives  for 
shippers,  developing  policies  to  mitigate 
residual  market  power,  and  monitoring 
the  marketplace  for  the  exercise  of 
market  power.  In  the  long-term 
transportation  market,  the  Commission 
proposes  to  continue  to  rely  upon 
regulated  cost-based  rates  to  protect 
against  the  exercise  of  monopoly  power 
by  the  pipelines.  Price  regulation  for  the 
long-term  transportation  market  will 
ensure  continued  protection  for  captive 
customers  with  long-term  contracts  with 
the  pipeline.  It  will  also  help  discipline 
the  potential  exercise  of  market  power 
in  the  short-term  market  by  enabling 
shippers  to  purchase  long-term  capacity 
at  regulated  rates. 

The  Commission  fully  recognizes  that 
pipelines  still  possess  monopoly  power 
in  the  transportation  market  as  a  result 
of  economies  of  scale  and  barriers  to 


^'Minimum  rates  would  be  retained. 


entry.  This  is  particularly  true  in  the 
long-term  market  where  the  pipeline 
may  be  the  only  source  of  capacity.  The 
Commission  also  recognizes  that  simply 
because  competition  exists  for  the  gas 
commodity  at  receipt  and  delivery 
points  on  the  grid  does  not  mean  that 
the  transportation  between  all  points  is 
necessarily  fully  competitive. 

On  the  other  hand,  in  the  short-term 
market,  the  Commission's  capacity 
release  and  flexible  receipt  and  delivery 
point  policies,  together  with  other 
market  changes  such  as  pooling,  hub 
and  market  center  services,  and  storage 
services,  have  increased  the  competitive 
alternatives  available  to  buyers  of 
capacity.  While  these  measures  have  not 
resulted  in  effective  competition 
everywhere  throughout  the  pipeline 
grid,  it  cannot  be  disputed  that  they 
have  increased  the  level  of  competition 
and  reduced  the  ability  of  pipelines  to 
exercise  monopoly  power.  Thus,  while 
a  regulatory  presence  is  still  needed  in 
the  short-term  transportation  market, 
the  Commission  may  not  need  to 
continue  to  regulate  this  market  as  if 
each  pipeline  was  still  a  single  firm 
monopoly. 

At  trie  same  time  the  Commission  is 
proposing  to  eliminate  maximum  rate 
regulation  in  the  short-term  market,  it  is 
proposing  several  initiatives  in  this 
NOPR  to  maximize  competition  in  the 
short-term  market,  minimize  the 
potential  for  the  exercise  of  market 
power,  and  monitor  the  marketplace  for 
the  continuing  exercise  of  market 
power.  To  maximize  the  extent  of 
competition,  the  Commission  is 
proposing  a  number  of  measures  to 
create  more  efficient  competition  among 
capacity  offerings  so  that  shippers  will 
have  more  choice  in  obtaining  capacity. 
The  Commission  is  proposing  to  create 
more  uniform  nominating  procedures 
for  released  capacity  so  that  it  can  better 
compete  with  capacity  from  the 
pipelines  and  delivered  gas 
transactions.  The  Commission  further  is 
requesting  comment  on  whether 
changes  in  regulatory  policy  are  needed 
to  maximize  shippers"  ablHty  to  segment 
their  capacity  to  provide  greater 
competitive  alternatives.  To  further 
improve  competition  in  the  short-term 
market  across  the  pipeline  grid,  the 
Conmiission  is  suggesting  potential 
methods  of  reforming  penalty 
procedures  to  ensure  that  different 
penalty  processes  across  pipelines  do 
not  limit  shippers'  flexibility  in  using 
capacity  or  othenvise  distort  shippers' 
decisions  about  how  best  to  use 
capacity. 

As  an  additional  measure  to  mitigate 
potential  market  power,  the 
Commission  is  proposing  the  use  of 


capacity  auctions  for  all  short-term 
capacity.  A  properly  designed  capacity 
auction  can  protect  against  the  exercise 
of  market  power  by  limiting  the  ability 
to  withhold  capacity  and  to  engage  in 
price  discrimination. 

To  monitor  the  marketplace,  the 
Commission  is  proposing  to  establish 
reporting  requirements  to  provide 
capacity  and  pricing  information  to  all 
shippers.  This  information  will  have  the 
further  benefit  of  making  competition 
more  efficient  by  providing  the  pricing 
information  that  a  competitive  market 
needs  for  shippers  to  make  informed 
decisions  about  their  capacity 
purchases.  All  of  these  proposals  are 
addressed  in  more  detail  in  Parts  III  and 
IV  of  this  NOPR. 

In  addition  to  these  proposals  for 
monitoring  the  short-term  market,  the 
Commission  proposes  to  conduct  a 
generic  review  of  the  operation  of  the 
short-term  market  without  a  price  cap 
after  two  winter  heating  seasons. 

Because  the  proposed  regulatory 
approach  differs  between  short-term  and 
long-term  services,  there  is  a  need  to 
define  the  period  encompassed  by  each. 
The  Commission  is  proposing  to  define 
short-term  transactions  as  all 
transactions  of  less  than  one  year.  The 
Commission  has  traditionally  drawn  the 
line  between  long-term  and  short-term 
transactions  at  one  year.^^  A  term  of  one 
year  corresponds  with  naturally 
repeating  weather  and  planning  cycles 
for  production,  transportation,  and 
storage.  A  term  of  one  year  also 
corresponds  with  the  period  used  to 
calculate  long-term  rates. 

The  Commission,  however,  requests 
comment  on  whether  a  shorter  period, 
such  as  five  months,  should  be  used.  If 
a  period  of  less  than  one  year  were 
chosen,  it  could  either  be  a  discrete 
period  (e.g.,  November  through  March) 
or  could  refer  to  any  transaction  with  a 
term  of  less  than  the  chosen  period.  A 
five  month  period,  for  instance,  would 
generally  correspond  to  the  length  of 
time  of  the  heating  season.  ^^  The  use  of 
a  period  of  less  than  one  year  could 
reduce  the  outlay  that  any  shipper 
would  have  to  make  in  order  to  buy 


"18  CFR  284.221(d)(2)  (right  of  first  refusal 
applies  to  contracts  with  a  term  of  one  year  or 
more);  Pipeline  Service  Obligations  and  Revisions 
to  Regulations  Governing  Self-Implementing 
Transportation  Under  Part  284  of  the  Commission's 
Regulations.  Order  No.  636-A,  57  FR  36128  (Aug. 
12. 1992),  FERC  StaU.  &  Regs.  Regulations 
Preambles  [Jan.  1991-June  1996]  1  30,950,  at  30,627 
(Aug.  3.  1992). 

'<In  defining  short-term  for  the  purposes  of 
capacity  release  transactions,  the  industry,  through 
the  Gas  Industry  Standards  Board,  defined  short- 
term  releases  as  releases  of  less  than  five  months. 
18  CFR  284.10(b)(l)(v),  Capacity  Release  Related 
Standards  5.3.2. 
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capacity  at  cost-based  rates  to  avoid  the 
potential  exercise  of  market  power.  ^^ 

B.  Legal  Basis  for  the  Proposed 
Regulatory  Change 

The  Commission's  statutory 
responsibility  under  the  Natural  Gas  Act 
(NGA)  is  to  establish  rates  that  are  just 
and  reasonable  and  that  protect 
consumers  of  natural  gas  from  the 
exercise  of  monopoly  power  by 
pipelines. 36  in  addition,  the 
Commission  has  the  obligatfon,  under 
the  Wellhead  Decontrol  Act,  to  structure 
its  regulatory  framework  to  "improve 
[the]  competitive  structure  (of  the 
natural  gas  industry]  in  order  to 
maximize  the  benefits  of  [wellhead] 
decontrol."  37 

The  courts  have  recognized  that  the 
Commission  needs  to  be  able  to  develop 
flexible  pricing  programs  that 
accommodate  its  regulation  to  the  needs 
of  the  marketplace.  The  Commission  is 
not  bound  to  "use  any  single  pricing 
formula"  in  determining  just  and 
reasonable  rates. ^^  and  cost-based 
regulation  can  be  relaxed  when  the 
overall  "regulatory  scheme"  ensures 
that  rates  are  within  a  zone  of 
reasonableness. 39  The  case  law  makes 
clear  that  flexible  rate  regulation  is 
permissible  as  long  as,  on  balance,  the 
benefits  of  the  program  outweigh  the 
potential  risks,  and  the  Commission 
takes  reasonable  measures  to  protect 
against  the  exercise  of  market  power, 
even  though  not  every  transaction 
would  be  free  of  market  power.*°  In 
Environmental  Action  v.  FERC,  the 
court  approved  a  flexible  pricing 
program,  which  fostered  efficient 
trading  of  energy  and  transmission 
service,  even  though  the  program 
created  a  risk  that  market  power  could 


"For  instance,  under  a  five  month  definition,  the 
maximum  charge  a  shipper  would  have  to  incur  to 
purchase  long-term  capMcity  would  be  the  current 
monthly  rate  times  five. 

^'FPCv.  Hope  Natural  Gas  Co..  320  U.S.  591.610 
(1944);  Associated  Gas  Distributors  v.  FERC,  824 
F.2d  981,  995  (D.C.  Cir.  1987),  cert,  denied,  485  U.S. 
1006  (1988)  ("The  Natural  Gas  Act  has  the 
fundamental  purpose  of  protecting  interstate  gas 
consumers  from  pipelines'  monopoly  power."). 

''  Natural  Gas  Decontrol  Act  of  1989,  H.R.  Rep. 
No.  101-29,  101st  Cong..  1st  Sess..  at  6  (1989); 
Pipeline  Service  Obligations  and  Revisions  to 
Regulations  Governing  Self-Implementing 
Transportation  Under  Part  284  of  the  Commission's 
Regulations,  Order  No.  636,  57  FR  13267  (Apr.  16, 
1992).  FERC  Stats.  &  Regs.  Regulations  Preambles 
[Jan.  1991-June  1996]  1  30.939,  at  30,932  (Apr.  8, 
1992). 

^'  Elizabethtown  Gas  Company  v.  FERC,  10  F.3d 
866,  870  (D.C.  Cir.  1993)  (approving  marl(et-based 
rates). 

'^  See  Farmers  Union  Central  Exchange  v.  FERC, 
734  F.2d  1486,  1509-10  (D.C.  Cir.  1984). 

*° Environmental  Action  v.  FERC.  996  F.2d  401. 
408.  411  (D.C.  Cir.  1993)  (approving  flexible  pricing 
program  to  permit  efficient  trading  of  electric 
power). 


be  exercised  over  captive  customers. 
Given  the  benefits  of  effective  trading 
and  the  protections  adopted  by  the 
Commission  to  limit  the  potential 
exercise  of  market  power,  the  court 
concluded  that  the  Commission  acted 
reasonably  in  approving  the  program 
despite  the  potential  risks.*' 

The  Commission  believes  the  model  it 
is  proposing  satisfies  the  Commission's 
statutory  obligations  by  achieving  the 
appropriate  balance  between  the 
benefits  to  be  garnered  fi-om  efficient 
trading  in  the  short-term  market  and  the 
protection  needed  against  the  exercise 
of  market  power.  As  discussed  earlier, 
removing  maximum  rate  regulation  from 
the  short-term  market  provides 
significant  benefits  by  allowing  markets 
to  efficiently  allocate  capacity  in  an 
environment  in  which  cost-based 
solutions  do  not  accommodate  the 
volatile  price  changes  in  the  industry. 

The  potential  risk  of  this  approach  is 
that  it  could  give  pipelines  or  shippers 
greater  latitude  to  exercise  market 
power  during  peak  periods.  Although 
competition  clearly  has  increased  in  the 
short-term  market,  the  Commission  is 
not  making  a  finding  that  the  short-term 
market  is  sufficiently  competitive  to 
satisfy  its  traditional  market  power 
analysis.  Nor  is  the  Commission  making 
a  finding  that  the  proposals  in  this 
NOPR  will  necessarily  create  a  fully 
competitive  market.  Rather,  as 
discussed  below,  the  proposed  approach 
in  this  NOPR  is  intended  to  place 
effective  limits  on  the  ability  of 
pipelines  and  shippers  to  exercise 
market  power  by  enhancing  competitive 
options  in  the  short-term  market, 
mitigating  market  power  by  limiting  the 
ability  to  withhold  capacity  and  price 
discriminate,  and  monitoring  the 
marketplace. 

The  proposed  approach  should 
provide  benefits  to  all  shippers — both 
those  holding  long-term  capacity,  and 
those  piux:hasing  short-term  capacity. 
Long-term  capacity  holders  would  still 
be  protected  by  the  cost-based  rate  in 
the  long-term  market  and  would  benefit 
by  being  able  to  realize  the  value  of  their 
long-term  capacity.  Shippers  relying  on 
the  short-term  market  would  not  be 
unreasonably  harmed  since  the 
proposals  in  the  NOPR  are  designed  to 


*' As  the  court  stated: 

We  acknowledge  that  the  flexible  pricing  that 
fosters  trading  among  members  of  the  Pool  also 
permits  price  discrimination  especially  against 
captive  utilities.  Yet.  given  the  benefits  of  this 
trading,  the  limited  number  of  captive  members, 
and  the  provisions  for  monitoring  transactions  and 
remedying  any  abuses  of  market  power,  we  do  not 
find  that  the  Commission  acted  arbitrarily  when  it 
approved  the  use  of  flexible  prices  despite  their 
admitted  risk. 

996F.2dat411. 


protect  them  against  the  withholding  of 
capacity  and  price  discrimination,  both 
during  peak  and  off-peak  periods.  At  the 
same  time,  short-term  shippers  would 
benefit  because  the  proposals  would 
help  to  create  a  more  efficient 
marketplace  during  peak  periods,  with 
capacity  allocated  to  those  valuing  it 
most,  prices  undistorted  by  regulators- 
allocation  priorities,  clearer  price 
signals,  and  more  open,  transparent,  and 
efficient  capacity  allocations.  These 
benefits  are  fully  described  below. 

The  approach  proposed  here  also 
appears  better  suited  than  other 
potential  approaches  for  responding  to 
the  changing  dynamics  of  the  short-term 
market.  The  Commission,  however, 
requests  comment  on  whether  this 
proposal  is  the  best  approach  for 
protecting  against  market  power  given 
the  realities  of  the  short-term  market. 
Commenters  should  address  whether 
the  Commission  should  seek  evidence 
to  determine  whether  it  can  make  a 
finding  that  the  market  is  competitive  or 
pursue  other  regulatory  approaches. 

1.  Protection  Against  the  Exercise  of 
Market  Power  by  Pipelines  and 
Shippers 

The  Commission's  primary 
responsibility  is  to  protect  against  the 
exercise  of  monopoly  power  by 
pipelines.  Even  under  the  current 
maximum  rate  approach,  such 
protection  is  not  absolute.  Pipelines  are 
able  to  price  discriminate  below  the 
existing  price  cap. 

The  approach  proposed  here  seeks  to 
control  the  pipelines'  exercise  of 
monopoly  power  in  a  different  way,  by 
enhancing  the  competition  from  firm 
shippers  releasing  capacity,  by  requiring 
pipeline  capacity  to  be  sold  through  an 
auction  that  limits  the  ability  to 
withhold  capacity,  and  by  monitoring 
the  marketplace  for  evidence  of  the 
exercise  of  monopoly  power.  Moreover, 
the  proposed  approach  would  reduce 
the  ability  of  pipelines  to  withhold 
future  capacity  (by  not  expanding  their 
systems)  in  order  to  increase  price  and 
earn  a  supra-competitive  rate  of  return. 
If  pipelines  sought  to  hmit  capacity  in 
order  to  earn  high  retimis  on  short-term 
transactions,  shippers  could  purchase 
long-term  capacity  at  cost-based  rates 
and  capture  the  profit  opportunities  in 
the  short-term  market  for  themselves  by 
releasing  the  capacity.  Further,  any 
revenues  from  short-term  sales  would  be 
accounted  for  in  the  pipeline's  next  rate 
case  ensuring  that  the  long-term  benefits 
of  increased  revenue  from  sales  of  short- 
term  capacity  go  to  the  long-term  firm 
capacity  holders.  The  Commission  also 
could  act  under  section  5  of  the  NGA  in 
cases  where  monitoring  revealed  that 
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the  market  rate  is  not  just  and 
reasonable.''- 

The  approach  proposed  here  also  can 
be  expected  to  limit  the  exercise  of 
market  power  by  firm  capacity  holders. 
Releasing  shippers  face  competition 
from  other  releasing  shippers  and  from 
the  sale  of  pipeline  firm  and 
interruptible  service.  Firm  capacity 
holders  should  not  be  able  to  withhold 
capacity  to  raise  price,  because  if  they 
do  not  use  their  capacity  it  then 
becomes  available  either  as  interruptible 
or  short-term  firm  capacity  from  the 
pipeline.  The  proposed  auction  would 
then  require  the  pipeline  to  sell  that 
capacity  at  a  market-determined  price. 
The  auction  also  would  limit  the  ability 
of  firm  capacity  holders  to  unduly 
discriminate.  Moreover,  the  pipelines' 
ability  to  build  additional  capacity  is  a 
final  protection  against  releasing 
shippers'  exercise  of  market  power.  If 
the  pipeUne  observes  shippers  earning 
high  returns  from  constrained  capacity, 
the  pipelines  have  every  incentive  to  try 
to  capture  those  returns  by  building 
additional  capacity  to  satisfy  that 
demand. 

2.  Protection  for  Shippers  Relying  on 
Long-term  and  Short-term  Capacity 

While  the  Commission  has  an 
obligation  to  consider  the  interests  of  all 
shippers,  its  paramount  obligation  is  to 
protect  long-term  firm  capacity  holders 
that  cannot  risk  going  without  long-term 
capacity.*^  Interruptible  or  short-term 
shippers,  by  definition,  take  the  risk  that 
they  may  be  unable  to  acquire 
capacity.**  The  proposed  regulatory 
model  would  protect  those  shippers 
holding  long-term  capacity,  while  at  the 
same  time  not  putting  short-term 
shippers  at  unreasonable  risk  and 
perhaps  even  providing  them  with 
benefits. 

Under  the  proposed  approach, 
shippers  holding  long-term  capacity 


*»  See  Elizabethtown.  10  F.3d  at  870  (Commission 
can  use  its  section  5  authority  to  assure  that  market- 
based  rates  are  just  and  reasonable);  Environmental 
Action.  996  F.2d  at  411  (emphasizing  provisions  for 
monitoring  market-based  rates  to  protect  against 
exercise  of  market  power). 

*>  See  Maryland  People's  Counsel  v.  FERC.  761 
F.2d  768  (D.C.  Cir.  1985):  Maryland  People's 
Counsel  V.  FERC.  761  F.2d  780  (D.C  Cir.  1985) 
(remanding  special  marketing  program  because  it 
excluded  core  captive  customers):  Environmental 
Action.  761  F.2d  at  411  (permitting  flexible  pricing 
program  even  though  there  was  some  possibility  of 
discrimination  against  captive  utilities). 

**  See  American  Gas  Association  v.  FERC.  912 
F.2d  1496,  1518  P.C  Cir.  1990).  The  court 
remanded  the  Commission's  decision  to  permit  pre- 
granted  abandorunent  of  all  long-term  contracts, 
because  of  a  concern  about  the  pipeline's  ability  to 
exercise  monopoly  market  power  over  long-term 
capacity  holders.  The  court,  however,  found  that 
holders  of  interruptible  and  short-term  services  did 
not  need  similar  protection  against  the  exercise  of 
pipeline  mqnopoly  power. 


would  continue  to  receive  the 
traditional  protection  accorded  them 
because  long-term  capacity  would  still 
be  subject  to  cost-based  regulation. 
Indeed,  removal  of  the  price  cap  for 
short-term  transactions  should  benefit 
long-term  capacity  holders,  because  it 
would  permit  them  to  recover  more  of 
their  reservation  charges  during  peak 
periods.  For  those  shippers  holding 
long-term  contracts  that  are  unable  to 
sell  delivered  gas,  the  price  cap 
currently  limits  their  ability  to  recover 
their  reservation  charges  by  releasing 
capacity  during  peak  periods  when 
capacity  is  valuable.  On  the  other  hand, 
during  off-peak  periods,  competition 
from  other  releasers  or  the  pipeline  may 
limit  a  shipper's  ability  to  recover  its 
reservation  charges.  At  the  same  time, 
interruptible  or  short-term  shippers 
benefit  from  the  competition  during  off- 
peak  periods  because  they  pay  prices 
lower  tiian  what  the  pipeline  charged 
when  it  was  the  sole  suppher  of 
capacity.  Thus,  removal  of  the  rate  cap 
would  permit  long-term  firm  capacity 
holders  to  realize  the  full  value  of  their 
transportation  capacity  during  both 
peak  and  off-peak  periods. 

Even  if  a  long-term  firm  capacity 
holder  is  unable  to  release  its  own 
capacity  during  a  peak  period,  it  may 
benefit  if  the  pipeline  can  charge 
competitive  rates  for  peak  period 
capacity.  In  the  pipeline's  next  rate  case, 
the  revenue  received  firom  such  sales 
would  be  used  to  reduce  the  reservation 
charges  for  firm  customers. 

Nonetheless,  the  Commission  expects 
that  the  proposed  regulatory  model 
would  not  put  shippers  in  the  short- 
term  market  at  unreasonable  risk  and 
may  even  benefit  them.  These  shippers 
would  have  the  option  of  buying  long- 
term  capacity  at  regulated  cost-based 
rates,  which  should  help  to  limit  the 
potential  exercise  of  market  power  in 
the  short-term  market.  Pipelines  would 
continue  to  be  required  to  sell  long-term 
capacity  to  anyone  offering  the 
maximum  rate  regardless  of  the  rates  bid 
for  short-term  capacity.  Further,  to 
ensure  that  long-term  capacity  is 
available,  the  Commission  would 
examine  closely  pipeline  refusals  to 
construct  taps  requested  by  customers 
as  well  as  pipeline  refusals  to  construct 
new  capacity  when  demand  for  new 
construction  exists. 

This  model  also  should  work  to  the 
benefit  of  short-term  customers  during 
both  off-peak  and  peak  periods.  During 
peak  periods,  the  price  cap  offers  only 
limited  protection  against  the  exercise 
of  market  power,  and  may  actually 
create  inefficiency  which  reduces  short- 
term  shippers'  ability  to  obtain  capacity 
when  they  need  "it.  During  peak  periods, 


when  capacity  is  constrained,  short- 
term  customers  currently  run  a 
significant  risk  that  they  may  be  unable 
to  obtain  capacity  fi-om  the  pipeline 
even  if  they  place  the  highest  value  on 
that  capacity.  If  they  instead  seek  to 
acquire  capacity  through  a  delivered  gas 
transaction,  they  receive  Uttle  protection 
against  the  exercise  of  market  power 
and  the  price  for  such  gas  may  be  higher 
than  it  would  be  in  a  more  efficient 
market.  By  removing  the  price  cap,  but 
at  the  same  time  offering  initiatives  for 
enhancing  competition  among  capacity 
alternatives,  the  approach  proposed  in 
this  NOPR  should  be  more  effective 
than  the  current  system  in  creating  a 
transparent  and  efficient  short-term 
market  in  which  shippers,  even  on  peak, 
can  acquire  gas  and  capacity  at  efficient 
market-clearing  prices. 

During  off-pealc  periods,  the  rate  cap 
provides  fittle  protection  against  the 
exercise  of  meuket  power,  because 
pipelines  and  shippers  are  not  required 
to  sell  capacity  at  rates  below  the 
maximum  rate.  The  proposals  for 
increasing  competition  and  the  auction 
ought  to  limit  the  pipelines'  abihty  to 
exercise  market  power  or  price 
discriminate  so  all  short-term  shippers 
would  be  paying  prices  closer  to  a 
competitive  level. 

3.  Alternative  Approaches  for 
Regulating  the  Short-Term 
Transportation  Market 

The  approach  proposed  in  this  NOPR 
appears  better  suited  than  other  possible 
methods  of  dealing  with  the  dynamics 
of  the  short-term  transportation  market. 

An  alternative  approach  would  be  to 
continue  the  current  maximum  rate 
system,  but  allow  pipelines  and  firm 
capacity  holders  to  seek  removal  of  the 
cap  in  the  short-term  market  upon  a 
demonstration  that  they  cannot  exercise 
market  power.  In  effect,  this  approach 
presumes  market  power  is  present  and 
requires  the  parties  to  try  to  predict, 
through  market  concentration  data  or 
other  approaches,  whether  market 
power  will  be  exercised  if  the  rate  cap 
is  removed.  This  is  essentially  the 
approach  the  Commission  uses  with 
respect  to  market  power  in  its 
Alternative  Rate  Design  policy,  which 
focuses  on  the  exercise  of  market  power 
in  the  long-term  market  for  pipeline 
capacity.*' 

The  approach  of  screening  for  market 
power  is  certainly  a  possible  alternative, 
but  it  would  move  the  Commission  in 
a  direction  very  different  from  the  one 


"  Alternatives  to  Traditional  Cost-of-Service 
Ratemaking  for  Natural  Gas  Pipelines,  and 
Regulation  of  Negotiated  Transportation  Services  of 
Natural  Gas  Pipelines.  61  FR  4633  (Feb.  7, 1996). 
74  FERC  1 61.076  (1996). 
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proposed  here.  The  approach  proposed 
here  does  not  rely  on  a  finding  of  a  lack 
of  market  power,  relying  instead  on 
regulatory  measures  to  reduce  or  limit 
the  exercise  of  market  power. 

The  market  power  screen,  in  contrast, 
would  require  the  Commission  to  make 
a  finding  of  lack  of  market  power  in 
each  relevant  market.  This  not  only 
could  be  a  time  consuming  and 
daunting  task  to  undertake  on  an 
industry-wide  basis,  but  it  might  have  to 
be  repeated  periodically  as  contracts 
expire  or  the  competitive  circumstances 
on  individual  pipelines  change.  The 
market  power  screen  approach  also  was 
developed  to  isolate  market  power  in 
circumstances  in  which  the  pipeline  is 
the  sole  source  of  capacity,  and  it, 
therefore,  imposes  a  relatively  heavy 
evidentiary  burden  on  pipelines  seeking 
market-based  rates.  Such  a  screen  may 
not  be  discriminating  enough  or  the 
most  appropriate  means  of  dealing  with 
market  power  in  the  short-term  market 
where  more  competition  is  clearly 
present.  The  use  of  the  traditional 
market  power  screen,  therefore,  might 
suggest  the  presence  of  market  power  in 
areas  that  ought  to  be  found  reasonably 
competitive. 

Moreover,  in  cases  where  the 
concentration  data  do  not  satisfy  the 
market  power  screen,  the  market 
analysis  approach  would  continue  to 
rely  on  maximvun  rate  regulation  which, 
as  discussed  earlier,  may  not  be  very 
effective  in  protecting  against  market 
power  in  the  short-term  market  and  also 
promotes  more  inefficient  short-term 
markets.  The  Commission,  however, 
requests  comment  on  whether  a 
modified  version  of  the  market  power 
screen  could  and  should  be  developed 
for  the  short-term  market  that  would  be 
easier  to  administer  and  could 
determine  whether  market  power  is  a 
significant  problem. 

Another  cost-of-service  option  would 
be  to  attempt  to  develop  a  cost-based, 
seasonal  rate  design  that  would  better 
approximate  pricing  activity  that  would 
occur  diuing  peak  and  off-peak  periods. 
But  price  swings  can  be  very  large  on  a 
daily,  weekly,  or  monthly  basis,  making 
the  development  of  a  rate  structure  that 
would  accurately  reflect  competitive 
market  conditions  particularly  difficult. 
Moreover,  if  the  price  cap  is  raised  high 
enough  to  accommodate  peak  period 
competitive  prices,  this  approach  is 
little  different  than  simply  removing  the 
rate  cap,  since  it  would  afford  firms 
with  market  power  substantial  latitude 
to  exercise  that  power  at  prices  below 
the  price  cap.^ 


Of  the  regulatory  options  available, 
the  proposed  regulatory  model  appears 
to  create  the  best  balance  between 
achieving  the  Commission's  objectives 
of  preventing  the  exercise  of  market 
power  and  creating  a  regulatory 
environment  that  fosters  a  competitive, 
efficient  commodity  market  that  is  fair 
to  all  shippers.  This  approach  would 
free  the  short-term  market  fi^om 
regulatory  impediments  that  prevent  the 
market  from  responding  to  the 
competitive  supply  and  demand  forces 
that  may  result  in  competitive  prices 
exceeding  the  price  cap.  At  the  same 
time,  the  proposals  to  increase 
competition  in  the  short-term  market 
should  help  to  keep  the  prices  for  most 
transactions  within  reasonable  levels. 
Because  firm  shippers  would  be  better 
able  to  release  capacity  in  competition 
with  the  pipelines,  the  pipelines'  ability 
to  exercise  market  power  would  be 
limited.  At  the  same  time,  firm  shippers' 
ability  to  exercise  market  power  would 
be  restrained  because,  if  they  tried  to 
withhold  capacity  to  raise  prices,  the 
pipelines  would  be  required  to  sell  that 
capacity  at  market  clearing  prices.  The 
proposed  auction  also  would  restrciin 
the  ability  of  both  pipeUnes  and  firm 
shippers  to  exercise  market  power  and 
to  unduly  discriminate  in  the  allocation 
of  capacity.  Further,  the  overall  scheme 
of  the  proposal  limits  the  pipelines' 
ability  to  charge  monopoly  prices 
because  shippers  can  discipline  the 
pipelines'  exercise  of  market  power  by 
purchasing  long-term  capacity  at  cost- 
based  levels. 

C.  Interrelated  Proposals  for  Regulatory 
Change 

The  principal  focus  of  the  regulatory 
chemges  proposed  in  this  NOPR  is  on 
improving  efficiency  and  competition  in 
the  short-term  transportation  market. 
Yet,  the  regulation  of  long-term 
transportation  service  is  an  integral  part 
of  the  Commission's  proposal  because 
continued  regulation  of  long-term 
services  is  an  important  back-stop  to 
protect  against  the  pipeUnes'  exercise  of 
market  power.  Long-term  and  short-term 
transportation  services  are  linked  in 
other  ways  since  the  value  of 
purchasing  long-term  capacity  Ues  in  its 
ability  to  insure  shippers  against  the 
risk  of  price  swings  in  the  short-term 
market.  Thus,  the  changing  natvue  of 
short-term  markets  has  a  concomitant 
effect  on  how  shippers  use  the  long- 
term  market  and,  likewise,  actions 
affecting  long-term  contracts  can  affect 
the  short-term  market.  For  example,  if  a 
pipeline  can  attract  more  shippers  to  its 


system,  the  long-term  rate  will  be 
reduced,  which,  in  turn,  would  limit  the 
ability  of  pipelines  to  raise  price  in  the 
short-term  market.  On  the  other  hand, 
policies  discouraging  shippers  from 
entering  long-term  contracts  could 
reduce  the  extent  of  competition  in  the 
short-term  market.  Because  of  the 
relationship  between  short-term  and 
long-term  services,  the  Commission  also 
is  proposing  in  this  NOPR  initiatives  to 
improve  competition  and  innovation  in 
the  market  for  long-term  services  and  to 
ensure  that  its  regulatory  policies  in  the 
long-term  market  do  not  bias  shippers' 
purchasing  decisions. 

The  Commission  is  proposing  to  give 
pipelines  more  flexibility  in  negotiating 
rates  and  terms  of  service  with 
individual  shippers.  Allowing  greater 
flexibihty  in  contract  terms  for  long- 
term  service  can  be  an  important 
element  in  the  allocation  of  risk 
between  pipelines  and  potential 
customers.  Permitting  negotiation  of 
services  will  provide  an  incentive  for 
pipelines  to  innovate  and  create 
additional  value  in  transportation 
service.*^  Also,  negotiated  rates  and 
services  may  permit  the  pipeUnes  to 
attract  new  customers,  which  would 
reduce  reservation  charges  for  existing 
customers. 

On  the  other  hand,  allowing  the 
pipelines  to  negotiate  individual  terms 
of  service  creates  the  possibility  of 
discrimination  against  captive 
customers  as  well  as  a  risk  that  such 
terms  could  degrade  competition  in  the 
short-term  market  by  limiting  the  range 
of  capacity  alternatives  available  to 
shippers.  To  fully  realize  the  benefits 
from  negotiated  services  while  reducing 
the  risks,  the  Commission  is  proposing 
to  permit  pipelines  and  shippers  to 
enter  into  contracts  for  negotiated 
services,  while  also  proposing  criteria  to 
protect  against  the  risks  of  undue 
discrimination  or  impairment  of  the 
competitiveness  of  the  short-term 
market. 

Further,  to  ensure  that  contracting 
decisions  are  made  efficiently, 
regulatory  policies  should  not  unfairly 
bias  shippers'  contracting  decisions. 
Some  Commission  poUcies,  like  the 
right  of  first  refusal,  may  well  create  an 
asymmetry  in  the  risks  facing  pipelines 
and  capacity  purchasers  and  bias 
shippers  towards  shorter  term  contracts. 
The  Commission,  therefore,  is  proposing 
certain  changes  in  regulatory  policy  to 


<* See  Environmental  Action,  996  F.2d  401 
(approving  a  flexible  pricing  program  for  an  electric 


power  pool  with  a  rate  ceiling  based  on  the  most 
valuable  and  expensive  transportation  service). 


*'  In  unregulated  and  even  in  regulated 
industries,  sellers  often  create  innovative  service 
options  for  individual  customers  while  still 
providing  a  basic  service  to  all.  For  instance, 
telecommunication  firms  provide  specialized 
services  for  small  and  large  businesses  while  still 
providing  standard  service  to  the  public. 
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eHminate  provisions  that  may  tilt 
shipper  decisions  towards  the  purchase 
of  short-term  capacity. 

The  construction  of  new  capacity  also 
affects  competition  in  the  short-term 
market.  For  instance,  the  ability  of 
shippers  to  purchase  long-term  capacity 
at  cost-based  rates  is  a  protection  against 
the  exercise  of  market  power  in  the 
short-term  market.  The  Commission  is. 
therefore,  considering  changes  in 
certificate  policy  so  that  these  policies 
do  not  unnecessarily  inhibit 
competition. 

In  addition,  to  better  reflect  the 
changing  nature  of  services  in  the  short- 
term  market  and  to  consolidate  pipeline 
reporting  requirements  under  Part  284, 
the  Commission  is  proposing  to 
reorganize  Part  284  to  put  the 
regulations  into  a  more  logical  order.*^ 

III.  Creating  Greater  Competition 
Among  Short-Term  Service  Offerings 

Increasing  competition  is  the  best 
antidote  to  market  power.  As  long  as 
buyers  have  good  alternative  sources  of 
capacity,  no  seller  can  exercise  market 
power,  because  any  attempt  to  raise 
price  above  the  competitive  level  will 
result  in  the  buyer  moving  to  another 
seller.**  Prior  to  Order  No.  636,  the 
pipeline  was  the  only  source  c'  both 
long-term  and  short-term  capacity.  The 
Commission's  establishment,  in  Order 
No.  636,  of  the  capacity  release 
mechanism  has  significantly  increased 
competition  on  most  pipelines  both 
between  the  pipeline  and  shippers  and 
among  shippers  themselves. 

But  there  remain  means  of  enhancing 
competition  and  improving  the 
substitutability  of  capacity  alternatives. 
Three  such  improvements  are  to  make 
nomination  and  scheduling  procedures 
more  uniform  for  all  short-term  services; 
provide  shippers  with  a  greater  ability 
to  segment  capacity  and  use  alternate 
receipt  and  delivery  points  so 
transportation  alternatives  are  more 
comparable;  and  employ  auctions  for  all 
capacity  to  limit  the  abihty  of  pipelines 
or  shippers  to  withhold  capacity  or 
discriminate.  In  addition,  the 
Commission  is  proposing  changes  to  its 
reporting  requirements  to  ensure  that 
comparable  information  about  pipeline 
and  release  transactions  is  provided. 


♦•The  references  in  this  NOPR  to  proposed 
regulatory  changes  are  to  the  new  regulatory 
sections.  References  to  existing  regulations  are  to 
the  existing  regulatory  framework. 

♦»  Market  power  can  be  exercised  in  two  ways.  A 
holder  of  capacity  may  withhold  capacity  from  the 
market  to  drive  up  the  price  that  all  shippers  pay 
for  the  remaining  capacity,  or  it  can  price 
discriminate  by  charging  captive  customers  more 
than  those  customers  with  more  alternatives.  In 
either  case,  however,  competition  will  prevent  the 
exercise  of  market  power. 


Improved  information  enables  shippers 
to  make  more  informed  capacity  choices 
while  it  also  permits  the  Commission 
and  the  industry  to  monitor  transactions 
for  the  potential  exercise  of  market 
power  in  the  event  the  Commission's 
efforts  to  mitigate  market  power  are  not 
successful.  The  Commission  is 
committed  to  take  appropriate  and 
timely  action  in  individual  cases  to  deal 
with  the  exercise  of  market  power.  To 
this  end,  the  Commission  is  in  the 
process  of  considering  improvements  to 
its  procedures  for  handling 
complaints.^" 

A.  Nomination  Equality 

In  order  to  foster  a  more  competitive 
short-term  market,  all  forms  of 
transportation — pipeline  interruptible 
and  short-term  firm  capacity,  released 
capacity,  and  delivered  sales 
transactions — must  be  able  to  compete 
on  as  equal  a  basis  as  possible.  While 
there  are  obviously  differences  in  rights 
associated  with  the  different  types  of 
capacity,  the  Commission  is  concerned 
that  differences  in  nomination  and 
scheduling  procedures  for  capacity 
release  inhibit  the  ability  of  capacity 
release  transactions  to  compete  with 
pipeline  capacity.  The  Commission, 
however,  requests  comment  on  whether 
the  existing  differences  in  nomination 
and  scheduling  procedures  for  capacity 
release  transactions  reflect  important 
differences  in  the  natinre  of  the  services 
that  should  be  preserved. 

Under  current  regulations,  pipelines 
can  sell  their  interruptible  and  short- 
term  services  at  any  time  and  shippers 
can  schedule  such  services  at  the 
earliest  available  nomination 
opportunity.  Similarly,  capacity  holders 
making  delivered  sales  can  nominate 
and  schedule  at  every  available 
opportunity.  In  contrast,  nomination 
and  scheduling  opportunities  under 
capacity  release  transactions  currently 
are  significantly  circumscribed. 

Under  Commission  regulations, 
shippers  currently  submit  their  daily 
nominations  at  11:30  a.m.  to  take  effect 
at  9  a.m.  the  next  gas  day.  Pipelines 
presently  are  required  to  provide 
shippers  at  least  one  intra-day 
nomination  change  after  the  11:30  a.m. 
nomination,  although  many  pipelines 
provide  additional  intra-day  nomination 
opportunities.  While  a  pipeline  may  sell 
interruptible  or  short-term  firm  service 
and  permit  the  recipient  of  that  service 
to  submit  a  nomination  at  the  earliest 
available  nomination  opportunity, 
shippers  consummating  a  release 


transaction  must  do  so  prior  to  9  a.m. 
and  can  only  submit  a  nomination  at 
11:30  a.m.  for  the  next  gas  day.  They 
carmot  consummate  a  release 
transaction  later  than  9  a.m.,  nor  can  the 
replacement  shipper  utilize  an  intra-day 
norainatioH  opportunity  to  submit  a 
nomination  for  the  current  gas  day. 

The  disparate  treatment  of  capacity 
release  transactions,  if  left  uncorrected, 
promises  to  become  even  more  severe  as 
a  result  of  the  industry's  agreement  to 
enhance  intra-day  nomination 
opportunities.  In  a  final  rule  issued  on 
July  15,  1998,51  the  Commission 
adopted  the  consensus  agreement  of  the 
Gas  Industry  Standards  Board  (GISB)  to 
expand  shippers'  intra-day  nomination 
opportunities  by  establishing  three 
sjmchronized  intra-day  nomination 
periods  across  the  grid.  Under  the 
industry's  schedule,  the  three 
synchronization  times  are  6  p.m.  (for  the 
next  gas  day),  10  a.m.  and  5  p.m.  (for  the 
current  gas  day).  A  shipper  obtaining 
short-term  firm  or  interruptible  capacity 
from  the  pipeline,  or  making  a  delivered 
sales  transaction,  will  be  able  to  submit 
a  nomination  at  any  of  these  intra-day 
nomination  opportunities.  Significantly, 
however,  a  replacement  shipper  caiuiot 
acquire  released  capacity  immediately 
prior  to  these  intra-day  nomination 
times  and  nominate  at  these  times.  The 
replacement  shipper  must  consvunmate 
a  capacity  release  deal  by  9  a.m.  and 
must  wait  a  full  day  before  it  can  flow 
gas  under  the  release  transaction. 

In  order  to  place  capacity  release 
transactions  on  a  more  equal  footing 
with  pipeline  services,  the  Commission 
is  proposing,  in  proposed  section 
284.13(c)(l)(ii),  that  pipelines  provide 
purchasers  of  released  capacity,  like 
shippers  purchasing  capacity  from  the 
pipeline,  with  the  opportunity  to  submit 
a  nomination  at  the  first  available 
opportimity  after  consummation  of  the 
deal.  This  will  enable  shippers,  for 
instance,  to  acquire  released  capacity  at 
any  of  the  nomination  or  intra-day 
nomination  synchronization  times  and 
nominate  gas  coincident  with  their 
acquisition  of  capacity. 

In  some  cases,  pipelines  currently 
require  replacement  shippers  to  pass  a 
credit-worthiness  check  and  execute 
contracts  prior  to  nominating.  Under  the 
proposed  regulation,  such  requirements 
could  not  prevent  a  replacement  shipper 
from  nominating  when  it  completes  the 
release  treinsaction.  Proposed  section 
284.13(c)(l)(ii)  would  provide  that  a 
pipeline  that  requires  the  replacement 
shipper  to  enter  into  a  contract  must 


'"See  Compliant  Procedures,  Docket  No.  RM9S- 
13-000  (issued  contemporaneously  with  this 
NOPR). 


"  Standards  For  Business  Practices  Of  Interstate 
Natural  Gas  Pipelines,  Final  Rule,  63  FR  39509  (July 
23,  1998),  84  FERC  1  61,031  Qui.  15,  1998). 
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issue  the  contract  within  one  hour  of 
submission  of  the  transaction  '^  and  that 
the  requirement  for  contracting  must  not 
inhibit  the  abiUty  to  submit  a 
nomination,  at  the  time  the  transaction 
is  complete. 

Pipelines  have  available  several 
procedures  which  they  can  use  to 
protect  themselves  against  the  credit 
risk  of  the  replacement  shipper.  The 
pipelines  can  institute  procedures  under 
which  replacement  shippers  receive 
pre-approval  of  their  credit-worthiness 
or  receive  a  master  contract,  like  those 
used  for  interruptible  shippers, 
permitting  the  replacement  shipper  to 
nominate  under  that  contract  at  any 
time.*'  For  replacement  shippers  that  do 
not  have  a  master  contract,  the  pipeline 
could  provide  a  contract  number  for 
nominating  as  soon  as  the  pipeline  is 
notified  of  the  release  transaction.  For 
replacement  shippers  that  have  not 
received  pre-approved  credit,  the 
releasing  shipper  may  agree  to  be  liable 
for  any  usage  charges  inciured  by  the 
replacement  shipper  while  the  pipeline 
conducts  the  credit-worthiness  check.** 

B.  Segmentation  and  Flexibility  of 
Receipt  and  Delivery  Points 

1.  Background 

In  Order  No.  636,  the  Commission 
established  two  principles  that  are 
important  to  creating  efficient 
competition  between  holders  of  capacity 
and  the  pipelines:  segmentation  of 
capacity  and  the  ability  of  shippers  to 
use  alternative  receipt  and  delivery 
points.  Segmentation  refers  to  the  abihty 
of  firm  capacity  holders  to  subdivide 
their  capacity  into  segments  to  enhance 
the  value  of  the  capacity  and  the 
capacity  holders'  ability  to  compete 
with  the  pipeline.  In  the  example  used 
in  Order  No.  636.  a  shipper  holding  firm 
capacity  fi-om  a  primary  receipt  point  in 
the  Gulf  of  Mexico  to  primary  delivery 


"The  current  regulations  require  pipelines  to 
issue  contracts  within  one  hour.  18  CFR 
284.10(b)(l)(v).  Capacity  Release  Related  Standards 
5.3.2. 

"The  Commission  previously  issued  a  proposed 
rule  suggesting  that  pipelines  use  pre-approved 
credit-worthiness  procedures  for  replacement 
shippers.  Secondary  Market  Transactions  on 
Interstate  Natural  Gas  Pipelines,  Notice  of  Proposed 
Rulemaking,  61  FR  41046  (Aug.  7.  1996),  IV  FERC 
Stats,  ft  Regs.  Proposed  Regulations  1 32,520  Qui. 
31,  1996).  In  the  comments  on  the  proposal,  the 
pipelines,  in  general,  did  not  object  to  the  use  of 
pre-approval  for  credit-worthiness  or  master 
contracts.  Tenneco  Energy  objected  only  to  the  use 
of  master  contracts,  arguing  that  because  capacity 
release  is  a  firm  service,  the  pipeline  needs  prior 
notice  of  the  specific  terms  of  the  release  including 
the  firm  transportation  quantity,  the  zones  of  the 
release,  and  the  rights  to  primary  and  secondary 
points. 

'-* Releasing  shippers  already  are  responsible  for 
all  reservation  charges  under  the  Commission's 
capacity  release  regulations.  18  CFR  284.243(0. 


points  in  New  York  could  release  that 
capacity  to  a  replacement  shipper 
moving  gas  from  the  Gulf  to  Atlanta 
while  the  New  York  releasing  shipper 
could  inject  gas  downstream  of  Atlanta 
and  use  the  remainder  of  the  capacity  to 
deliver  the  gas  to  New  York.  In  order  for 
such  a  transaction  to  work,  both  the 
releasing  and  replacement  shippers 
need  the  right  to  change  iheir  receipt 
and  delivery  points  from  the  primary 
points  in  their  contract  to  use  other 
available  points. 

Without  the  abihty  to  segment  and 
use  alternate  points,  the  New  York 
releasing  shipper  in  the  example  would 
not  be  an  effective  competitor  to  another 
shipper  holding  firm  primary  point 
capacity  at  Atlanta.  The  ability  to 
segment  capacity  and  use  alternate 
points,  therefore,  provides  a  potential 
replacement  shipper  who  wants  to  ship 
to  Atlanta  with  additional  capacity 
options.  It  can  buy  from  the  releasing 
shipper  holding  primary  point  capacity 
in  Atlanta  or  fi-om  the  New  York 
releasing  shipper  or  any  other  shipper 
holding  capacity  downstream  of 
Atlanta. 

However,  under  current  Commissicm 
pohcies,  the  abiUty  of  the  releasing 
shipper  in  New  York  to  compete  with 
the  pipeline  or  with  the  shipper  in 
Atlanta  may  be  Umited.  Under  the 
Commission's  current  poUcies,  the 
releasing  shipper  in  New  York  only  has 
a  secondsiry  deUvery  point  right  at 
Atlanta,  which  is  inferior  to  the  primary 
point  right  of  the  releasing  shipper 
holding  primary  point  rights  at  Atlanta. 
In  other  words,  if  the  pipeline  is  unable 
to  make  both  deliveries  to  Atlanta,  the 
shipper  with  the  primary  right  at 
Atlanta  will  be  given  delivery  priority 
over  the  releasing  shipper  in  New  York 
or  the  replacement  shipper  buying 
capacity  from  the  New  York  shipper, 
each  of  which  only  has  secondary  point 
rights  at  Atlanta.  "To  the  extent  that  this 
is  a  possibility,  capacity  from  the 
releasing  shipper  in  New  York  is  not 
equal  in  quality  or  fully  competitive 
with  the  capacity  from  the  shipper 
holding  primary  point  rights  at  Atlanta. 

Receipt  and  dehvery  point  flexibility 
is  not  applied  consistently  across 
pipelines,  and  pipelines  do  not  treat 
different  types  of  segmentation 
similarly.  During  the  restructuring 
proceedings  mandated  by  Order  No. 
636,  the  Commission  permitted  certain 
pipelines  to  adopt  tariff  provisions 
vmder  which  releasing  shippers  would 
lose  their  rights  to  primary  receipt  or 
delivery  points  if  replacement  shippers 
changed  primary  points  under  the 


release.**  The  Commission  permitted 
such  restrictions  where  the  pipelines 
had  pre-existing  tariff  provisions  that 
did  not  permit  shippers'  primary  receipt 
and  delivery  point  CD  rights  to  exceed 
their  mainline  rights.  To  prevent  the 
possible  loss  of  primary  point  rights,  the 
releasing  shipper  would  have  to  include 
a  condition  in  the  release  prohibiting 
the  replacement  shipper  from  changing 
primary  points.  The  Commission, 
however,  sought  to  minimize  the  effect 
of  this  restriction  on  segmented  releases 
by  adopting  a  policy  for  segmented 
releases  under  which: 

the  releasing  and  replacement  shippers 
must  t>e  treated  as  separate  ship(>ers  with 
separate  contract  demands.  Thus,  the 
releasing  shipp>er  may  reserve  primary  points 
on  the  unreleased  segment  up  to  its  capacity 
entitlement  on  that  segment,  while  the 
replacement  shipper  simultaneously  reserves 
primary  points  on  the  released  segment  up  to 
its  capacity  on  that  segment.** 

Under  this  pohcy  [hereinafter  referred 
to  as  the  Texas  Eastern/El  Paso  policy], 
the  releasing  shipper  could  protect  its 
delivery  point  rights  by  choosing 
Atlanta  as  its  primary  receipt  point  and 
New  York  as  its  primary  delivery  point, 
while  the  replacement  shipper  designate 
its  primary  receipt  point  as  the  Gulf  and 
Atlanta  as  its  primary  delivery  point. 
However,  it  is  not  clear  whether  all 
pipehnes  adhere  to  this  pohcy.*' 

Even  on  those  pipehnes  following  the 
Texas  Eastern/El  Paso  policy, 
replacement  shippers  face  Umitations 
on  their  ability  to  change  primary 
receipt  and  delivery  points.**  However, 
even  at  the  time  the  Commission 
permitted  those  pipelines  with  pre- 
existing tariff  restrictions  on  receipt  and 
dehvery  point  rights  to  continue  such 
restrictions,  it  was  skeptical  about  the 
justifications  for  imposing  such  hmits.*' 
In  fact,  the  Commission  rejected 
applications  to  impose  similar 


"  See  Transwestem  Pipeline  Company.  62  FERC 
at  61,659.  63  FERC  at  61.911-12  (1993);  El  Paio 
Natural  Gas  Company.  62  FERC  1  61.311.  at 
62.982-S3  (1993). 

•♦Texas  Eastern  Transmission  Corporation.  63 
FERC  1  61,100,  at  61.452  (1993).  El  PaM  Natural 
Gas  Company.  62  FERC  1  63,311.  at  62.991   See 
alto  Transwestem  Pipeline  Company.  61  FERC  1 
61.332.  at  62,232  (1992). 

'^  See  Colorado  Interstate  Gas  Company  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1.  Third  Revised 
Sheet  No.  254  (replacement  shipp>ers  are  not 
permitted  to  change  primary  points  and  can 
nominate  only  the  original  primary  or  at  secondary 
points). 

"For  example,  if  the  replacement  shipper  seeks 
to  change  its  primary  receipt  point  right  from  the 
Gulf  to  another  point,  then  the  releasing  New  York 
shipper  might  lose  the  ability  to  return  to  its. 
primary  Gulf  receipt  point  at  the  end  of  the  release. 

*♦  See  Transwestem  Pipeline  Company,  62  FERC 
at  61.659,  63  FERC  at  61,911-12  (1993):  El  Paao 
Natural  Gas  Company,  62  FERC  1  61,311,  at 
62.982-83  (1993). 
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restrictions  by  pipelines  without  pre- 
existing restrictions.**  In  these  cases,  the 
Commission  required  pipelines  to 
permit  replacement  shippers  to  change 
primary  points  without  releasing 
shippers  losing  their  right  to  return  to 
their  original  primary  point  at  the  end 
of  the  release.  As  the  Commission 
explained  in  Northwest: 

Northwest's  restriction  on  replacement 
shippers'  ability  to  designate  primary  receipt 
or  delivery  points  different  from  those  of  the 
releasing  shipper  unless  the  releasing  shipper 
agrees  to  relinquish  the  original  primary 
point  could  operate  to  limit  or  impair 
capacity  release  transactions.  A  releasing 
shipper  may  be  unwilling  to  enter  into  a 
short  term  release  if,  in  so  doing,  it  loses 
priority  to  its  primary  receipt  and  delivery 
points  for  the  remainder  of  a  20  year  contract. 
Replacement  shippers  may  be  reluctant  to 
bid  on  mainline  capwcity  if  they  cannot  be 
assured  of  receipt  and  delivery  point  capacity 
at  available  points  (not  subject  to  bumping  by 
shippers  coming  later  in  time).*' 

Under  both  the  Texas  Eastern/El  Paso 
and  Northwest  policies,  replacement 
shippers  Ccin  change  primary  points 
only  if  the  new  point  is  available  and  is 
not  fully  subscrit>ed.  In  addition, 
shippers  can  only  change  to  available 
points  that  are  within  the  capacity  path 
for  which  they  paid.  Pipelines, 
therefore,  are  not  required  to  permit 
shippers  to  change  primary  points  if 
doing  so  would  mean  that  the  pipeline's 
mainline  capacity  would  be 
oversubscribed. 

During  the  restructuring  proceedings, 
the  Commission  addressed 
segmentation  only  in  the  context  of 
release  transactions.  It  did  not  address 
whether  a  shipper  could  segment 
capacity,  for  instance,  by  delivering  gas 
to  Atlanta  and  then  shipping  to  New 
York  for  its  own  use.  It  is  not  clear 
whether  pipelines  permit  such 
transactions.  Even  if  pipelines  do  permit 
the  segmented  transaction,  the  shipper 
may  be  unable  to  designate  both  Atlanta 


and  New  York  as  primary  delivery 
points. 

In  the  Commission's  NOPR  on 
secondary  market  transactions 
(Secondary  Market  NOPR),"  the 
Commission  requested  comment  on 
whether  it  needed  to  provide  more 
flexibility  for  shippers  and  replacement 
shippers  to  change  primary  points.  Most 
shippers  supported  providing  more 
flexibility,  arguing  that  a  shipper  using 
capacity  on  a  secondary  basis  within  the 
primary  path  has  the  same  rights 
afforded  transportation  between  primary 
points.  The  pipelines,  however, 
opposed  increased  flexibility,  arguing 
that  allowing  releasing  shippers  to 
return  to  previously  vacated  points 
would  require  the  pipeline  to  hold 
otherwise  available  capacity  in  reserve 
for  shippers  without  collecting 
reservation  charges  for  that  capacity. 

2.  Is  There  a  Need  To  Revise  Policies  To 
Improve  Competition  Between  Primary 
and  Alternate  Point  Capacity? 

Shippers'  rights  to  segment  and  use 
receipt  and  delivery  points  clearly  differ 
across  pipelines.  In  today's  gas  market, 
shippers  are  acquiring  capacity  from 
multiple  sources  and  need  the  ability  to 
use  their  capacity  more  flexibly.  The 
issue  is  whether,  in  operation,  the 
current  system  fairly  allocates  capacity 
so  no  changes  need  to  be  made  to  the 
policies  or  whether  changes  are 
necessary  to  maximize  the  extent  of 
competition  in  the  short-term  market. 
The  concerns  involve  two  interrelated 
areas:  segmentation  policy,  including 
priorities  for  primary  and  secondary 
points,  and  the  confirmation  process 
between  pipelines  and  between 
pipelines  and  other  entities,  such  as 
LDCs. 

The  first  concern,  as  discussed  above, 
is  whether  on  some  pipelines, 
replacement  shippers  may  be  unable  to 
use  certain  receipt  or  delivery  points  as 
primary  points  under  segmented  release 
transactions  and  whether  this 


significantly  limits  shippers'  flexibility 
or  raises  transaction  costs.  These 
limitations  would  be  more  severe  on 
pipelines  that  do  not  follow  the  Texas 
Eastern/El  Paso  policy  by  permitting 
both  releasing  shippers  and  replacement 
shippers  on  segmented  releases  to  hold 
primary  point  capacity  equal  to  their 
contract  demand. 

On  some  pipelines,  delivery  or  receipt 
point  priorities  may  be  used  to 
determine  priorities  over  constrained 
mainline  capacity  even  if  both  shippers 
have  equal  firm  rights  over  the 
constrained  mainline.  For  example,  if 
pipelines  are  unable  to  schedule 
competing  firm  nominations,  the 
pipelines  may  give  higher  priority  to 
shippers  moving  between  primary  firm 
points  over  shippers  moving  to 
secondary  points  even  if  both  sets  of 
shippers  have  equal  firm  rights  past  the 
area  that  has  become  constrained. ^^  It  is 
not  clear  how  frequently  pipelines  use 
receipt  or  delivery  point  priority  to 
allocate  mainline  capacity  in  the  event 
of  constraints  or  whether  the  use  of  such 
an  allocation  poUcy  significantly  limits 
shippers'  flexibihty. 

Second,  confirmation  practices  may 
affect  the  allocation  of  primary  and 
secondary  capacity  at  interconnects 
between  two  pipelines  (which  includes 
interconnects  between  interstate  and 
intrastate  pipelines  and  interstate 
pipelines  and  local  distribution 
companies).  Suppose  there  are  two 
shippers  with  firm  capacity  on  pipeline 
A  that  covers  an  interconnect  with 
pipeline  B,  but  shipper  1  holds  the 
interconnect  as  a  primary  delivery  point 
and  shipper  2  as  a  secondary  delivery 
point.  Further,  suppose  there  is 
insufficient  capacity  to  effect  both 
deliveries  and  shipper  1  holds  only 
interruptible  capacity  on  pipeline  B, 
while  shipper  2  holds  firm  capacity  on 
pipeline  B. 

BILUNQ  CODE  S717-01-P 


Pipeline  A 


Interconnect 


""See  Northwest  Pipeline  Company,  63  FERC  1 
61,124.  at  61.806-08  n.72  (1993). 

*'  Northwest  Pipeline  Company.  63  reRC  1 
61.124,  at  61.807  (1993).  See  also  Questar  Pipeline 
Company,  62  FERC  1  61.192.  at  62.306  (1993). 


"  Secondary  Market  Transactions  on  Interstate 
Natural  Gas  Pipelines.  Notice  of  Proposed 
Rulemaking.  61  FR  41046  (Aug.  7.  1996),  IV  FERC 
Stats,  k  Regs.  Proposed  Regulations  1  32,520  (Jul. 
31.  1996). 


"See  El  Paso  Natural  Gas  Company.  81  FERC 
161,174  (1997)  (because  the  pipeline  does  not 
assign  receipt  point  rights,  it  effectively  allocates 
constrained  mainline  capacity  based  on  whether 
customers  are  nominating  to  primary  or  secondary 
delivery  points). 
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BILUNQ  CODE  STIT-OI-C 

Shipper  i:  Pipeline  A — Firm  Primary  at 

Delivery  Point;  Pipeline  B — 

Interruptible  at  Receipt  Point 
Shipper  2:  Pipeline  A — Finn  Secondary 

at  Delivery  Point;  Pipeline  B — Firm 

Secondary  at  Receipt  Point 
If  both  pipelines  independently  allocate 
capacity  according  to  their  tariff-based 
priorities  before  seeking  confirmation, 
neither  shipper  would  be  able  to  flow, 
even  though  shipper  2  has  firm  capacity 
on  both  pipelines.** 

In  some  contexts,  however,  gas  flows 
may  be  determined  by  the  decision  of 
the  downstream  party  as  to  which  gas  it 
will  accept."  If  that  were  the  ceise  in  the 
above  example,  shipper  2  would  flow 
gas  because  it  had  the  priority  right  on 
downstream  pipeline  B. 

The  confirmation  practices  of 
pipelines  in  this  situation  are  not 
specified  in  Commission  regulations  or 
pipeline  tariffs.  Thus,  the  result  in  this 
situation  is  not  predictable,  which  may 
raise  the  costs  of  doing  business. 

The  Commission  is  seeking  comment 
on  whether  the  cvurent  system  works 
efBciently  or  whether  changes  to  the 
current  practices  are  needed.  The 
comments  should  focus  on:  (1)  How  the 
cmrrent  system  works,  particularly  with 
respect  to  any  differences  between 
interconnections  between  pipelines  and 
intercoimections  between  pipelines  and 
UDCs;  (2)  whether  the  cturent  system 
impedes  efficient  competition  and 
flexibility  or  raises  transaction  costs, 
and  if  so,  whether  the  problem  results 
from  ciurent  Conunission  poficies,  from 
a  failure  to  understand  and  adhere  to 
those  policies,  or  from  a  lack  of  uniform 
application  of  Commission  poficies;  and 
(3)  whether  changes  in  pohcies  would 
help  to  enhance  competition  and  reduce 
the  ability  of  pipelines  or  shippers  to 
exercise  market  power.  To  help  focus 
comments,  the  Commission  v«dll  lay  out 
below  some  options  which  commenters 
can  consider.  The  first  set  of  options 
deal  with  segmentation  and  receipt  and 
dehvery  point  priority  issues,  while  the 
second  deals  with  issues  relating  to 
pipeline  confirmation  procedures. 


**  Pipeline  A  would  allocate  the  delivery  point 
right  to  shipper  1,  whose  primary  firm  right  has 
priority  over  shipper  2'»  secondary  firm  right. 
Pipeline  B  would  allocate  the  receipt  point  right  to 
shipper  2,  whose  firm  capacity  right  has  priority 
over  shipper  I's  interruptible  capacity.  Thus,  the 
capacity  allocations  would  not  match  and  neither 
would  be  confirmed. 

''See,  e.g.,  Southwest  Gat  Corporation  v.  EI  Paso 
NatumJ  Gas  Company,  63  FERC 1 61,111  (1993) 
(finding  that  allocation  of  delivery  point  rights  had 
not  abrogated  Southwest's  delivery  point  priority 
since  Southwest  controlled  the  capacity  to  take  gas 
away  from  the  delivery  point).  This  case  would 
seem  to  suggest  that  the  confirmation  by  the  LOC 
takes  precedence  over  upstream  primary  or 
secondary  delivery  point  rights. 


First,  the  current  system  imder  which 
receipt  and  delivery  point  priorities  are 
determined  on  a  pipeline-by-pipeline 
basis  could  continue.  This  option  would 
be  appropriate  if  current  policies  do  not 
unfairly  restrict  competition  or  if  non- 
uniform rules  are  necessary  due  to 
pipelines'  differing  operational 
capabilities. 

Second,  all  pipelines  could  be 
required  to  conform  to  the  Texas 
Eastem/El  Paso  requirement  that,  in  a 
segmented  release,  both  releasing 
shippers  £ind  replacement  shippers  can 
designate  available  primary  receipt  and 
delivery  point  capacity  rights  equal  to 
their  contract  demand.  This  would  help 
to  increase  efficient  competition  by 
giving  buyers  a  better  opportunity  to 
substitute  capacity  acquired  through 
segmented  releases  for  pipeline  capacity 
or  capacity  provided  by  a  shipper  with 
primary  point  capacity. 

Third,  to  further  expand  the  extent  of 
efficient  competition,  all  pipeUnes 
could  be  required  to  adhere  to  the 
Northwest  approach  under  which 
replacement  shippers  could  change 
primary  point  rights  to  any  available 
point  without  the  releasing  shippers 
losing  their  right  to  return  to  their  initial 
primary  point  at  the  end  of  the  release. 
The  pipeline  could  still  sell  the  vacated 
point  to  another  shipper  during  the  term 
of  the  release.  The  Northwest  poUcy  also 
could  be  extended  beyond  release 
situations  to  permit  a  shipper  to 
segment  its  ovm  capacity.  As  described 
earlier,  a  shipper  with  firm  capacity 
vyrith  a  primary  receipt  point  in  the  Gulf 
of  Mexico  and  a  primary  dehvery  point 
to  New  York  would  be  able  to  deUver 
gas  to  Atlanta  as  a  primary  deUvery 
point,  while  choosing  a  receipt  point 
downstream  of  Atlanta  as  a  primary 
receipt  point  for  making  a  dehvery  to 
New  York  as  a  primary  delivery  point. 

Fourth,  pipelines  could  be  required  to 
provide  all  shippers  with  firm  capacity 
rights  over  the  mainline  with  equal 
rights  to  flow  gas  past  a  mainline 
constraint  point.**  This  would  increase 
shipper  capacity  options  by  giving 
released  capacity  flowing  to  secondary 
points  priority  at  a  mainline  constraint 
point  along  the  shipper's  path  equal  to 
pipeline  capacity  or  released  capacity 
flowing  to  primary  points. 

This  principle  could  be  expanded  so 
that  all  shippers  with  firm  capacity 
would  have  equal  rights  to  receive  or 
deliver  gas  at  all  points  along  their  path. 
This  would  provide  a  shipper  moving  to 


**See,  e.g..  Northwest  Pipeline  Company,  67 
FERC  1 61,095  (1994)  (mainline  constraints 
allocated  according  to  path  rights  rather  than  point 
rights).  As  this  case  illustrates,  even  on  web  or 
displacement  systems,  capacity  path  rights  may  be 
defined. 


a  secondary  deUvery  point  along  its 
path  rights  to  dehver  at  that  point  equal 
to  shippers  buying  pipeline  capacity  or 
shippers  buying  released  capacity 
which  have  that  point  eis  a  primary 
dehvery  point.  Such  an  approach  would 
ensure  that  all  capacity  along  the 
mainline  path  would  compete  equally, 
giving  shippers  seeking  capacity  more 
capacity  alternatives  from  whidi  to 
choose.  A  possible  conflict  might  arise 
if  the  receipt  or  delivery  point  could  not 
accommodate  all  the  receipts  or 
deliveries  sought  by  the  shippers.  It  is 
not  clear  how  frequently  such  a  problem 
would  occur. 

Fifth,  a  monetary  value  could  be 
developed  for  all  receipt  and  delivery 
points  so  that  shippers  could  choose  to 
]>8y  for  additional  primary  point  rights, 
especially  those  outside  their  contract 
path.  Under  this  approach,  shippers 
would  be  able  to  buy  unsubscribed 
primary  receipt  and  dehvery  point 
rights  independent  of  mainline 
transportation.  One  issue  under  this 
approach  would  be  to  determine  a  value 
for  additional  receipt  and  dehvery  point 
rights.  One  option  is  to  take  a  strictly 
cost-based  approach  in  which  the 
pipelines  would  have  to  estabUsh  the 
cost  of  making  or  receiving  deliveries. 
Another  might  be  to  conduct  an  auction 
for  all  available  points. 

The  previous  options  deal  with  ways 
of  enhancing  the  ability  of  shippers  with 
mainhne  capacity  at  secondary  points  to 
compete  with  capacity  from  the  pipeline 
or  other  shippers  at  primary  points,  but 
do  not  address  confirmation  practices 
across  interconnect  points.  Chie  possible 
approach  would  be  for  the  pipelines  to 
seek  to  confirm  all  transactions  before 
they  apply  tariff-based  priority  rules, 
and  to  require  that,  in  the  confirmation 
process,  pipelines  must  seek  to 
maximize  the  flow  of  firm 
transportation  across  an  interconnect. 
Thus,  in  the  example  given  above, 
shipper  2  holding  firm  capacity  on  both 
the  upstream  and  downstream  pipeline 
would  get  priority  over  shipper  1 ,  since 
shipper  1  holds  only  interruptible 
transportation  on  the  downstream 
pipeline.*''/  Another  potential  option 
would  be  for  priority  through  pipeline 
interconnect  points  to  be  determined 
based  on  which  shipper  has  the  take- 
away capacity  on  the  downstream 
pipeline.  The  Commission  requests 
comment  on  these  options  as  well  as  the 
submission  of  other  proposals  for 
handling  confirmations  that  would 
create  greater  substitutability  between 
primary  and  secondary  releases  and 
lower  die  associated  transactions  costs 


"  See  taxi  accompanying  note  64.  supra. 
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while  still  fairly  allocating  capacity 
among  shippers. 

C.  Capacity  Auctions 

Auctions  are  often  used  as  effective 
methods  of  selling  goods  and  services. 
A  well-structured  auction  can  assure 
that  pipeline  capacity  is  allocated  to  the 
party  placing  the  greatest  value  on  the 
capacity  and  can  assure  fairness  in  the 
allocation  process  by  preventing  price 
discrimination  or  favoritism  by  the 
capacity  seller.  An  auction  provides 
customers  with  equal  opportunities  to 
acquire  capacity,  preventing  the 
pipeline  or  releasing  shipper  from 
treating  different  bidders  differently. 
Auctions  also  have  value  because  they 
provide  the  market  with  accurate 
information  on  the  value  of  capacity. 

If  a  market  is  perfectly  competitive 
with  a  sufficiently  large  number  of 
capacity  holders,  and  equal  access  to 
market  information,  an  auction  would 
not  be  necessary  to  limit  the  exercise  of 
market  power,  because  market  power 
would  not  be  present.  But,  even  in  that 
case,  an  auction  may  help  reduce  the 
transaction  costs  of  trading  capacity. 
Any  attempt  to  charge  more  than  a 
competitive  price  would  result  in  the 
potential  buyer  looking  elsewhere  for 
capacity. 

The  current  regulations  seek  to 
protect  against  pipeline  exercise  of 
market  power  by  requiring  pipelines  to 
sell  capacity  when  they  have  received 
an  offer  at  the  maximum  tariff  rate.  This 
requirement  prevents  the  pipelines  from 
withholding  capacity  at  the  maximum 
rate  in  order  to  raise  prices.  The  ciurent 
regulations,  however,  do  not  require 
pipelines  to  sell  capacity  at  a 
discounted  rate.  Thus,  pipelines  may  be 
able  to  exercise  market  power  at  rates 
below  the  maximum  rate  because  the 
pipeline  is  not  obligated  to  sell  capacity 
(can  withhold  capacity)  at  less  than  the 
maximum  rate. 

In  markets  where  market  power  is 
present,  an  auction  that  Umits  capacity 
withholding  can  be  an  effective  method 
of  limiting  the  exercise  of  market  power 
and  creating  a  more  efficient  market.  In 
today's  market,  during  peak  periods,  the 
price  cap  may  restrict  shippers'  ability 
to  obtain  capacity  from  the  pipelines  or 
may  result  in  shippers  paying  a  higher 
price  than  necessary  for  delivered  gas 
either  because  releasing  shippers 
exercise  market  power  or  because  the 
market  simply  is  not  transparent  enough 
for  potential  buyers  to  be  able  to  locate 
and  negotiate  with  alternative  capacity 
sources.  During  off-peak  periods, 
shippers  similarly  may  have  to  pay 
more  than  necessary  to  obtain  capacity 
if  pipelines  or  releasing  shippers  can 
withhold  capacity  or  price  discriminate. 


Placing  all  available  capacity  in  an 
auction  would  help  ensure  that  shippers 
will  pay  lower  prices  both  during  peak 
and  off-peak  periods,  because  the 
auction  process  helps  to  ensure  that 
prices  reflect  competitive  market  forces 
rather  than  resulting  from  the  exercise 
of  market  power  or  shippers'  inability  to 
obtain  accurate  market  information. 

1 .  Proposed  Auction  Requirement 

To  help  prevent  the  exercise  of  market 
power,  the  Commission  is  proposing,  in 
revised  §  284.10(c)(5).  to  require  all 
available  short-term  pipeline  firm  and 
interruptible  capacity  and  released 
capacity  to  be  allocated  through  an 
auction  process.  The  proposed  auction 
requirement  applies  to  all  sales  of  short- 
term  pipeline  capacity,  both 
interruptible  and  firm,  and  released 
capacity.  Thus,  all  capacity  sold  for  a 
term  of  less  than  a  year  (or  whatever 
other  time  period  is  chosen  to  define 
short-term  capacity)  would  be  sold 
through  an  auction  process.  Using  an 
auction  process  for  all  capacity,  during 
both  peak  and  off-peak  periods,  is 
necessary  to  limit  the  exercise  of  market 
power  and  to  allow  the  market  to 
determine  the  value  of  capacity. 

The  Commission  is  proposing  that 
pipelines  adhere  to  the  following 
principles  in  designing  an  auction: 

•  all  available  short-term  capacity 
must  be  sold  through  an  auction; 

•  daily  capacity  from  the  pipeline 
must  be  allocated  based  on  the  auction 
without  the  establishment  of  a  reserve 
or  minimum  bid  price; 

•  all  eligible  shippers  must  be 
permitted  to  bid  with  no  favoritism 
showm  to  pipeline  affiliates  or  other 
shippers; 

•  the  procedures  and  rules  for  each 
auction,  including  the  auction  schedule, 
must  be  disclosed  in  the  pipeline's  tariff 
in  advance  of  the  auction  and  must  be 
applied  in  each  auction; 

•  capacity  must  be  allocated  based  on 
established  criteria  and  parameters 
known  in  advance  to  all  bidders  and  the 
same  criteria  and  parameters  must  apply 
to  pipeline  and  released  capacity;  ^  £uid 

•  shippers  must  be  able  to  validate 
that  the  auction  was  run  properly  either 
through  the  posting  of  information 
sufficient  to  permit  them  to  validate  that 
the  winners  were  selected  appropriately 
or  through  the  use  of  other  mechanisms, 
such  as  an  independent  third-party, 
which  will  validate  the  results. 

The  requirement  of  an  auction  for 
short-term  capacity  stiU  leaves  the 


••See  18CFR  284.10(b)(l)(v).  Capacity  Release 
Related  Standards  5.3.3  and  7.3.14  (three  methods 
for  valuing  bids,  highest  rate,  net  revenue,  and  net 
present  value). 


question  of  whether  to  retain  the  cuirrent 
bidding  procedure  for  long-term 
capacity  release  transactions.*' 
Pipelines  are  not  subject  to  any  auction 
or  bidding  requirements  in  selling  long- 
term  capacity.  To  ensure  comparability, 
the  Commission,  therefore,  proposes  to 
permit  shippers  to  release  capacity  on  a 
long-term  basis  without  going  through  a 
bidding  process.  As  is  the  case  for  the 
pipelines,  no  sales  of  long-term  capacity 
can  exceed  the  pipeline's  maximum 
rate. 

The  proposal  for  auctions  of  capacity 
raises  issues  about  auction  design  that 
will  be  discussed  below.  The  first  issue 
is  whether  to  permit  pipelines  or 
releasing  shippers  to  establish  a  reserve 
or  minimum  price  below  which  they  are 
not  obligated  to  sell  capacity.  The 
second  is  how  to  design  the  auction  to 
work  most  efficiently. 

2.  Reserve  Prices 

The  Commission  is  proposing  two 
different  auction  methodologies  for 
pipeline  capacity.  For  capacity  sold  for 
one  day.  the  Commission  is  proposing  a 
daily  auction  in  which  pipelines  cemnot 
establish  a  reserve  price.  Pipelines 
would  not  be  required  to  sell  below  the 
minimum  rate  (vEiriable  cost)  in  their 
tariffs.  For  auctions  of  longer  than  one 
day.  pipelines  would  be  permitted  to 
establish  reserve  prices. 

Prohibiting  pipeUnes  from 
establishing  a  reserve  price  would  limit 
their  abiUty  to  withhold  capacity. 
Requiring  pipelines  to  auction  their 
daily  capacity,  without  a  reserve  price, 
should  be  sufficient  to  prevent  them 
from  withholding  capacity  for  longer 
short-term  transactions,  for  instance,  a 
deal  for  three  months'  worth  of  capacity. 
The  pipeline  should  not  be  able  to 
demand  a  monopoly  price  for  three 
months'  worth  of  capacity  because 
shippers  would  not  pay  that  price.  A 
shipper  would  pay  only  the  amount  that 
it  would  expect  to  have  to  pay  if  it 
purchased  the  capacity  in  die  deiily 
auction  plus  a  premium  for  the 
insurance  value  of  locking-in  the 
capacity  and  price  for  a  set  period  of 
time. 

For  capacity  available  for  periods  of 
longer  than  one  day,  pipelines  could 
establish  reserve  prices.  Pipelines  may 
have  a  legitimate  basis  for  believing  that 
the  market  value  for  their  capacity  on  a 
single  day  is  less  than  what  the  capacity 
will  be  worth  at  a  later  date  or  if  the 
capacity  ultimately  was  sold  on  a 
longer-term  basis. 

The  auctions  of  pipeline  capacity 
would  work  in  the  following  manner. 
When  a  pipeline  has  firm  capacity 


••See  cant  284.243(e). 
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available  for  more  than  one  day,  for 
instance  six  months  beginning  on  July  1 , 
the  pipeline  could  establish  a  reserve 
price  for  the  six  month  block  of 
capacity.  If  that  capacity  was  not  sold  by 
June  30,  the  pipeline  v^fould  have  to  sell 
the  capacity  for  July  1  through  the 
auction  process  for  that  day.  The 
pipeline,  however,  could  continue  the 
reserve  price  for  shippers  willing  to  bid 
on  the  six  month  (less  one  day)  block  of 
capacity.  This  process  would  continue 
until  the  capacity  is  sold. 

The  daily  auction  also  would  apply  to 
available  pipeline  storage  capacity.  But 
comments  should  address  whether  a 
daily  auction  for  storage  capacity  is 
practical,  whether  different  rules  should 
apply  to  storage  capacity,  and  whether 
storage  capacity  needs  to  be  included  in 
the  deiily  auction  to  prevent  capacity 
withholding. 

The  Commission  is  proposing  that  all 
short-term  releases  of  capacity  by  firm 
shippers  take  place  through  the  auction 
to  ensure  that  capacity  is  allocated  on  a 
non-discriminatory  basis  to  the 
purchaser  placing  the  greatest  value  on 
the  capacity.  Releasing  shippers  would 
be  permitted  to  place  reserve  prices  on 
their  capacity,  because  they  have  a 
legitimate  basis  for  retaining  capacity 
for  their  own  use.  For  instance,  firm 
shippers  may  need  to  reserve  capacity  to 
meet  unanticipated  weather  changes,  to 
replace  depleted  storage,  or  to  change  to 
a  substitute  supply  to  ensure  reliable 
service.  Moreover,  firm  capacity  holders 
should  not  be  able  to  withhold  capacity 
because,  under  the  proposal,  if  a  firm 
capacity  holder  does  not  nominate  (use) 
its  capacity,  the  pipeline  would  be 
required  to  sell  the  unnominated 
capacity  as  interruptible  or  short-term 
firm  capacity  through  the  auction. 

The  Commission,  however,  requests 
comment  on  a  number  of  aspects  of  its 
proposed  approach  to  reserve  prices. 
Commenters  should  address  whether 
requiring  pipelines  to  sell  capacity  at 
the  bid  price  for  only  one  day  is 
sufficient  to  limit  the  pipeline's  abifity 
to  withhold  capacity.  Commenters 
should  address  the  question  of  the  price 
at  which  capacity  should  be  sold.  For 
example,  should  all  shippers  pay  the 
market-clearing  price  (lowest  price 
necessary  to  get  capacity)  'o  or  should 
each  shipper  pay  the  price  it  bids? 

Commenters  also  should  address 
whether  the  proposed  requirement  to 
sell  pipeUne  daily  capacity  without  a 
reserve  price  could  cause  cost-recovery 
problems  for  some  pipelines.  If  shippers 
on  a  pipeUne  where  capacity  is  not 


sufficiently  constrained  relied 
exclusively  on  the  daily  auction,  the 
revenue  received  may  be  insufficient  to 
cover  the  pipeline's  costs  allocated  to 
interruptible  and  short-term  firm 
capacity.""  The  daily  auction  without  a 
reserve  price  also  may  affect  the  ability 
of  pipelines  to  resubscribe  firm  capacity 
at  maximum  rates  as  contracts  expire, 
which  could  cause  cost  recovery 
problems.  If  the  pipeline  is  expected  to 
be  uncongested,  shippers  may  prefer  to 
rely  on  the  daily  auction  rather  than 
resubscribing  to  firm  capacity. 

On  the  other  hand,  it  may  be  that 
most  pipeUnes  are  sufficiently 
constrained  so  that  the  daily  auction 
requirement  will  not  limit  their  ability 
to  recover  their  costs. ^^  The  proposal  to 
limit  the  requirement  to  sell  capacity 
without  a  reserve  price  to  one  day  may 
itself  reduce  the  risk  to  pipeline  cost 
recovery.  Some  shippers  may  be 
unwilling  to  take  the  risk  of  not  having 
firm  capacity. 

In  addition,  on  some  pipelines,  the 
requirement  for  a  daily  auction  may  give 
large  customers  greater  leverage  over 
pipelines  in  negotiating  renewal 
contracts.  When  a  large  customer's  firm 
contract  expires,  it  may  well  decide  not 
to  renew  that  contract  and  to  submit  low 
bids  for  capacity  in  the  daily  auction.  If 
the  purchaser  is  the  pmicipal,  if  not  the 
only,  shipper  for  a  large  block  of 
pipeUne  capacity,  it  could  be  reasonably 
confident  that  it  would  not  be  outbid  by 
other  shippers. 

There  are  potential  approaches  to 
address  these  kinds  of  cost  recovery 
problems  if  they  materiaUze,  without 
rejecting  the  benefits  of  an  auction 
process.  One  set  of  possibilities  is  for 
pipeUnes  to  charge  a  fixed  access  charge 
to  all  customers  using  its  system  to 
recover  fixed  costs  or  a  volumetric  usage 
charge  designed  to  recover  the  fixed 
costs  of  the  system.  These  are  similar  to 
methods  that  are  being  considered  in 
connection  with  congestion  pricing  in 
the  electric  industry. ''3 


">The  market  clearing  price  is  the  price  at  which 
all  available  capacity  is  sold  and  no  shipper  bidding 
that  price  or  higher  would  be  denied  capacity. 


"  Piftelines  are  generally  considered  to  be  natural 
monopolies  because  they  have  very  large  fixed 
costs,  with  signiflcant  economies  of  scale.  Thus,  it 
is  less  expensive  to  have  one  pipeline  provide 
service  than  to  have  two  or  more  pipelines  compete 
over  the  same  route.  However,  when  a  natural 
monopolist  is  at  the  efficient  size,  where  the  cost 
of  producing  one  additional  unit  (marginal  cost) 
equals  the  price  that  a  customer  is  willing  to  pay 
(demand),  that  price  is  not  sufTicient  to  cover  the 
average  costs  of  the  firm.  See  R.  Posner.  Economic 
Analysis  of  the  Law.  251-264  (2d  ed.  1977). 

"  Many  pipelines,  however,  may  be  at  less  than 
efficient  size  and.  therefore,  be  sufficiently 
congested  that  they  will  be  able  to  recover  their 
costs. 

"These  options  are  discussed  in  the  NOI  on 
long-term  services  which  is  being  issued 
contemporaneously  with  this  NOPR. 


Another  alternative  is  to  allow  the 
pipeline  to  set  a  reserve  price  in  the 
daily  auction  that  is  above  variable 
costs,  but  below  the  current  maximum 
rate.  In  effect,  this  would  be  a  minimum 
price  floor  below  which  the  pipeline 
would  not  have  to  sell.  The  price  floor 
could  be  established  by  using  the  dollar 
amounts  associated  wi\h  specified  cost- 
of-service  elements,  such  as  rate  of 
return,  or  could  be  established  at  a 
percentage  of  the  maximum  rate.  This 
approach  would  still  provide  shippers 
with  protection  against  the  exercise  of 
market  power  and  would  prevent  the 
pipeline  from  discriminating  in  the 
prices  it  charges  to  specific  customers 
while  permitting  the  pipeline  a 
reasonable  opportunity  to  recover  its 
fixed  costs.  However,  preventing  the 
pipelines  from  price  discriminating  may 
still  result  in  cost  recovery  problems. 

Another  approach  would  be  to  limit 
the  auction  only  to  transactions  above 
the  maximum  rate  (as  converted  to  a 
daily  rate).  The  cxirrent  regulations 
require  a  pipeUne  to  sell  capacity  at  the 
maximum  rate  to  all  shippers,  thus 
preventing  the  pipeline  from 
withholding  capacity  at  the  maximum 
rate  to  derive  a  higher  price.  A 
requirement  that  pipelines  must  auction 
capacity  at  the  market  clearing  price, 
whenever  such  prices  exceed  the 
maximum  rate,  would  continue  the 
protection  in  the  current  regulations.  It 
would  protect  against  the  pipeUnes' 
withholding  capacity  to  raise  price  and 
would  prevent  them  from  price 
discriminating  between  shippers, 
because  all  shippers  would  pay  the 
market  clearing  price.  It  also  would  help 
to  ensure  that  the  pipelines'  opportunity 
to  recover  their  cost-of-service  is  not 
impaired.  However,  such  an  approach 
would  not  help  to  constrain  the 
pipelines'  abiUty  to  exercise  market 
power  at  prices  below  the  exisUng  cap. 

Commenters  should  address  the 
merits  of  the  potential  methods  for 
dealing  vdth  situations  in  which  the 
requirement  to  sell  capacity  without  a 
reserve  price  would  result  in  cost 
recovery  problems  for  pipelines. 
Commenters  also  should  address 
whether  solutions  should  be  determined 
on  a  pipeline  by  pipeline  basis  or 
whether  there  needs  to  be  a  uniform 
approach  appUcable  to  aU  pipelines. 

3.  Auction  Design 

The  Commission  recognizes  the  need 
for  the  auction  to  work  quickly  and 
efficiently.'*  Shippers  buying  capacity 


''Shippers  have  complained  that  the 
Commission's  current  bidding  process  for  capacity 
release  is  too  cumbersome  and  slow.  See  Secondary 

Continuad 
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not  only  want  the  ability  to  consummate 
deals  quickly,  they  also  want  the 
assurance  they  can  acquire  capacity  in 
sufficient  time  to  finalize  their  gas 
supply  arrangements.  The  current 
system,  which  takes  four  hours,  and 
must  be  completed  the  day  prior  to 
nominations,''  is  inadequate  to  meet  the 
needs  of  the  market. 

An  electronic  auction,  designed 
properly,  can  be  efficient  and  can 
operate  faster  than  the  current  process 
of  sending  facsimiles  and  using 
telephones  to  arrange  deals.  Electronic 
auctions  used  for  trading  stocks  and 
other  commodities  demonstrate  this 
efficiency. 

There  are  a  variety  of  auction  formats 
that  would  meet  the  Commission's 
criteria  as  well  as  provide  the  speed  the 
market  requires.  The  Commission 
ultimately  would  decide  on  the  proper 
auction  format.  It  could  do  so  either 
through  this  rulemaking,  through  a 
subsequent  proceeding,  or  by  reviewing 
proposals  on  a  pipeline-by-pipeline 
basis,  and  it  requests  comment  on 
which  approach  would  be  preferable.  To 
assist  the  Commission  in  evaluating 
potential  auction  formats,  comments 
should  focus  on  the  details  of  how  the 
auction  or  multiple  auctions  should  be 
conducted  and  on  whether  a  uniform 
auction  format  should  be  applied  to  all 
pipelines. 

For  example,  different  auction  formats 
could  be  used  for  intra-day,  daily, 
monthly,  and  longer  auctions.^* 
Auctions  for  capacity  of  one  day  or  less 
could  be  held  as  part  of  each  intra-day 
nomination  opportunity  or  could  be 
held  continuously,  every  hour  during 
the  business  day.  Consideration  also 
should  be  given  to  establishing 
standardized  parameters  for  recall  or 
other  conditions  in  order  to  facilitate 
trading  for  daily  or  intra-day  capacity. 
To  further  expedite  the  daily  auction,  it 
could  be  integrated  with  the  nomination 
process  using  a  computerized  auction 
process. 

To  accomplish  such  integration, 
releasing  shippers  could  submit 
nominations  establishing  the  minimum 
or  reserve  price  or  prices  at  which  they 
would  be  willing  to  sell  some  or  all  of 
their  capacity.  For  capacity  the  shipper 
wanted  to  use,  it  could  establish  a  very 
high  reserve  price  while  for  capacity  it 


Market  .NOPR.  IV  FERC  Stats.  &  Regs.  Proposed 
Regulations  at  33.244. 

''  18  CFR  284.10(b)(l)(v)  (1997).  Capacity  Release 
Related  Standards  5.3.2. 

"The  Commission's  current  regulations,  for 
instance,  provide  for  longer  posting  and  bidding 
periods  for  transactions  of  five  months  or  longer 
than  for  shorter-term  transactions.  18  CFR 
284.10(b)(l)(v).  Capacity  Release  Related  Standards 
5.3.2. 


clearly  wanted  to  release  it  could 
establish  a  zero  reserve  price.  Bidders 
would  submit  nominations  with  the 
price  they  are  willing  to  pay.  Pipelines 
would  be  required  to  offer  the  released 
capacity  along  with  their  own  available 
capacity.  The  pipeline  would  then 
apply  Commission-approved  procedures 
to  determine  a  market  clearing  price  and 
all  bidders  submitting  bids  above  this 
price  would  be  automatically 
scheduled. 

Auctions  for  periods  longer  than  a  day 
could  use  a  different  format,  while 
auctions  of  monthly  capacity  could 
employ  posting  and  bidding  periods 
that  would  coincide  with  the  industry's 
monthly  gas  purchasing  cycle.  Longer 
posting  and  bidding  times  might  be 
needed  for  auctions  of  greater  than  one 
month. 

The  Commission  also  requests 
comment  on  whether  alternatives  to  the 
comprehensive  auction  described  above 
would  be  sufficient  to  protect  against 
the  exercise  of  market  power.  Chie 
possibility  would  be  only  to  require 
pipelines  to  sell  available  interruptible 
capacity  to  the  highest  bidder.  While 
such  an  approach  would  not  cover 
capacity  releases  or  sales  of  pipeline 
firm  capacity,  it  may  be  sufficient  to 
ensure  that  capacity  is  not  withheld 
from  the  market  to  raise  price.  For 
instance,  it  would  protect  against  the 
incentives  present  in  a  duopoly  or 
oligopolistic  market  in  which  firm 
shippers  and  the  pipeline  recognize  a 
mutual  interest  in  withholding  capacity. 
If  the  releasing  shipper  tried  to  withhold 
capacity  by  not  releasing  it,  the 
pipeline,  under  this  option,  would  be 
forced  to  sell  the  resulting  interruptible 
capacity  to  the  highest  bidder.  Pipelines 
already  are  generally  required  to 
allocate  interruptible  capacity  based  on 
price  when  they  are  unable  to  satisfy  all 
nominations  for  interruptible  service  at 
the  maximum  rate.'^^  While  this 
proposal  would  expand  the  requirement 
to  all  transactions,  it  could  be 
implemented  using  the  same  process. 
The  information  the  Commission  is 
proposing  to  require  pipelines  to 
provide  is  intended  to  enable  the  market 
to  effectively  monitor  transactions. 
Indeed,  the  knowledge  that  information 
will  be  provided  to  the  market  should 
itself  act  as  a  check  against 
anticompetitive  transactions. 


D.  Information  Reporting  and  Remedies 
for  the  Exercise  of  Market  Power 

1.  Reporting  Requirements 

In  creating  a  competitive  marketplace, 
information  plays  a  crucial  role.  Equal 
access  to  relevant  information  is 
necessary  for  shippers  to  make  informed 
decisions  about  capacity  purchases  and 
for  markets  to  perform  efficiently. 
Market  information  also  is  needed  so 
that  the  Commission  and  shippers  can 
monitor  transactions  to  determine  if 
market  power  is  being  exercised. 
The  information  needed  by  the 
market,  both  for  decision-making  and 
monitoring  purposes,  falls  into  three 
general  categories:  information  on 
capacity  availability,  information  on  the 
structure  of  the  market,  and  information 
on  capacity  transactions,  such  as  rates, 
contract  duration,  and  contract  terms. 
Information  on  the  amount  of  capacity 
available  at  receipt  and  delivery  points 
and  on  mainline  segments  as  well  as  on 
the  daily  amount  of  capacity  that 
pipelines  schedule  at  these  points  will 
help  shipjjers  structure  gas  transactions 
and  cast  light  on  whether  shippers  or 
the  pipeline  may  be  withholding 
capacity.  To  assess  market  structure, 
shippers  and  the  Commission  need  to 
know  who  holds  or  controls  capacity  on 
each  portion  of  the  pipeline  system  so 
they  can  determine  the  number  of 
potential  sources  of  capacity. 
Transactional  information  provides 
price  transparency  so  shippers  can  make 
informed  purchasing  decisions  as  well 
as  permitting  both  shippers  and  the 
Commission  to  monitor  actual 
transactions  for  evidence  of  the  possible 
exercise  of  market  power. 

The  current  regulations  already 
require  the  posting  of  much  of  the 
needed  information.  The  proposals  here 
would  require  expansion  of  these 
current  reporting  requirements,  but  such 
expansion  appears  justified  to  give 
shippers  the  information  they  need  both 
for  competitive  and  monitoring 
purposes.  Moreover,  in  some  cases,  the 
proposals  are  designed  to  ensure  that 
the  same  information  is  provided  for 
competing  types  of  capacity.  For 
instance,  detailed  information  on 
capacity  release  transactions,  including 
the  releasing  and  replacement  shipper 
names,  the  rate  paid,  and  points  covered 
by  the  release  are  already  being  posted 
at  the  time  of  the  transaction. ^^  i^ 
contrast,  pipelines  are  only  required  to 
file  limited  information  on  their 
discount  transactions  well  after  the 
transaction  has  taken  place. ^^ 


■'See  Sea  Robin  Pipeline  Company,  81  FERC 
161.041.  at  61.225  (1997):  Pacific  Gas  Transmission 
Company,  76  FERC  161.258  (1996). 


'» 18  CFR  284.10(b)  (l)(v).  Capacity  Release 
Related  Standards  5.4.1,  5.4.3. 
"» 18  CFR  284.7(c)  (6). 
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a.  Information  on  Available  Capacity. 
For  capacity  availability,  the  current 
regulations  require  posting  of 
information  about  the  amount  of 
operationally  available  capacity  at 
points  and  on  the  mainline.*"  But,  in 
order  to  effectively  determine  whether 
capacity  is  being  withheld,  information 
also  is  needed  to  show  the  total  design 
capacity  of  the  point  or  segment  and  the 
amount  scheduled  on  a  daily  basis.  The 
Commission  proposes  in  proposed 
section  284.14(d)  to  add  this 
information  to  the  posting  requirements. 

The  Commission  also  proposes,  in 
proposed  §  284.14(d)  to  require 
pipelines  to  post  information  on 
planned  and  actual  maintenance  or 
system  outages  that  would  reduce  the 
amount  of  capacity  available.  While 
some  pipelines  currently  post  such 
information,  it  is  not  currently  a 
Commission  requirement.  Shippers  can 
better  make  decisions  about  their  use  of 
capacity  if  they  know  whether  the 
available  capacity  will  be  reduced  on  a 
particular  day.  Such  information  wnll 
also  help  in  monitoring  capacity 
withholding  by  revealing  reasons  for 
reductions  in  scheduled  quantities. 

b.  Information  on  Market  Structure. 
With  respect  to  the  structure  of  the 
marketplace,  pipelines  currently  file 
with  the  Commission,  and  post  on  their 
hitemet  web  sites,  an  Index  of 
Customers,  which  (under  §  284.106(c)(3) 
of  the  regulations,  new  §  284.14(b)) 
provides  information  on  the  names  of 
shippers  holding  firm  capacity,  the 
amount  of  C3apacity  they  hold,  and  the 
duration  of  their  contracts.  But  the 
Index  of  Customers  does  not  provide 
information  on  the  capacity  path  held 
by  the  shipper,  so  the  data  cannot  be 
used  to  determine  which  shippers  can 
compete  in  providing  capacity  on 
segments  of  the  pipeline.  The 
Commission,  therefore,  proposes  to  add 
a  requirement,  in  proposed  section 
284.14(b),  to  include  in  the  Index  of 
Customers  the  receipt  and  delivery 
points  held  under  the  contract,  the 
zones  or  segments  in  which  the  capacity 
is  held,  and  the  shipper's  contract 
number.  The  contract  number  is  needed 
on  the  Index  of  Customers  as  well  as  on 
the  report  of  capacity  release 
transactions  so  capacity  can  be  traced 
through  release  transactions  to  reveal 
how  much  total  capacity  each  shipper 
holds.  Since  the  current  capacity  release 
requirements  do  not  include  the 
contract  number,  the  Commission  is 


proposing  to  require  that  the  number  be 
provided. 

In  addition,  to  permit  effective 
monitoring  of  the  capacity  held  on 
pipelines,  it  is  necessary  to  know 
affiliate  relationships,  which  may  affect 
the  amount  of  capacity  held  by  a  single 
parent  entity.  The  Commission, 
therefore,  proposes  to  add  a  requirement 
in  proposed  section  284.14(b)  that 
pipelines  disclose  in  the  Index  of 
Customers  any  affiliate  relationship 
between  the  pipeline  and  the  holder  of 
capacity  and  any  affiliate  relationship 
between  holders  of  capacity. 
Additionally,  the  Commission  would 
require  disclosure  of  affiliate 
transactions  in  capacity  release 
transactions. 8' 

The  Commission  also  is  proposing  to 
expand  its  affiliate  regulations  to 
provide  more  information  to  permit 
monitoring  and  self-policing  of  affiliate 
transactions.  The  Commission  is 
proposing  to  add  a  new  section  161.3(i) 
and  revise  section  284.286(c)  to  require 
pipelines  to  post  on  their  web  sites 
organizational  charts,  and  job 
descriptions,  including  the  names  of 
senior  employees,*^  for  the  pipeline,  its 
marketing  affiliates,  and  gas  sales 
operating  units.*^  The  pipeline  would 
not  be  required  to  include  employees 
whose  duties  are  purely  clerical  or  those 
who  do  not  have  access  to  information 
concerning  the  processing  or 
administration  of  requests  for  service 
(such  as  employees  who  operate  or 
repair  the  pipeline  facihties).  The 
Commission  also  is  proposing  to 
include  in  the  Internet  posting  the  list 
of  the  operating  personnel  and  facilities 
shared  by  the  interstate  pipeline  and  its 
marketing  affiliate  or  gas  sales  operating 
unit.  The  pipelines  currently  provide 
this  information  in  their  tariffs,  under 
§  250.16(b)(1),  and  this  requirement  will 


■"le  CFR  284.8(b)  (3);  18  CFR  284.10(b)  (1)  (iv) 
(1997),  Electronic  Delivery  Mechanism  Related 
Standards  4.3.6;  18  CFR  284.10(b)  (1)  (v).  Capacity 
Release  Related  Standards  5.4.13. 


■'  Some  pipelines  now  require  disclosure  of 
affiliate  transactions  for  capacity  release 
transactions.  18  CFR  284.10(b)  (1)  (v).  Capacity 
Release  Related  Standards  5.4.3.  This  requLTment 
would  become  mandatory  for  all  pipelines  under 
this  proposal. 

"  Senior  employee  would  be  defined  as  an 
employee  who  supervises  non-clerical  employees 
engaged  in  transmission/reliability  or  gas  marketing 
functions. 

"  Contemporaneously  with  this  NOPR,  the 
Commission  is  issuing  a  final  rule  adding  a 
requirement  to  18  CFR  161.3  requiring  pipelines  to 
post  the  names  and  addresses  of  their  marketing 
afflliates  on  their  web  sites.  Reporting  Interstate 
Natural  Gas  Pipleline  Marketing  A^iliates  on  the 
Internet,  Docket  No.  RM98-7-000.  For  the  NOPR. 
see  Reporting  Interstate  Natural  Gas  Pipeline 
Marketing  AfTiliates  on  the  Internet,  Notice  of 
Proposed  Rulemaing,  63  FR  27526  (May  19,  1998), 
rv  FERC  Stats.  &  Regs.  Proposed  Regulations  1 
32,530  (May  13,  1998).  Should  the  Commission 
adopt  the  regulations  proposed  in  this  NOPR,  the 
changes  could  be  consolidated  with  the 
requirement  for  posting  afTiliate  names  and 
addresses. 


make  all  affiUate  information  easily 
available  on  the  Internet.  The 
Commission  has  adopted  a  similar 
requirement  in  the  electric  industr\'  to 
help  monitor,  and  protect  against, 
improper  communications  between 
transmission  and  wholesale  merchant 
function  employees.**/ 

In  addition,  in  the  current  market, 
shippers  may  be  using  agents  or  asset 
managers  to  manage  their  capacity  and 
such  managers  may  be  given  wide 
latitude  over  the  way  in  which  capacity 
is  used.  The  Commission,  therefore,  is 
proposing  to  add  a  requirement  in 
§  284.14(b)  that  pipelines  disclose  such 
agents  or  asset  managers  when  they 
control  20%  or  more  of  capacity  in  a 
pipeline  rate  zone,  as  well  as  the  rights 
of  the  agent  or  asset  manager  with 
respect  to  managing  the  transportation 
service.  This  information  would  help  to 
show  the  degree  of  control  over  pipeline 
capacity  that  an  agent  or  asset  manager 
may  exercise. 

c.  Transactional  Information. 
Pipelines  already  provide  transactional 
information  for  their  own  capacity 
transactions  and  for  capacity  release 
transactions,  although  the  type  of 
information  and  the  manner  of 
accessing  it  differ.  For  capacity  release 
transactions,  pipelines  provide  via  the 
Internet  the  names  of  the  releasing  and 
acquiring  shippers,  the  price,  the  receipt 
and  delivery  points  under  the  deal,  the 
quantity  of  capacity  traded,  and  the 
duration  of  the  deal."  This  information 
is  posted  immediately  upon 
consummation  of  the  transaction.  The 
information  provided  about  pipeline 
transactions  is  not  as  complete,  nor  is  it 
as  timely  or  as  easy  to  access.  Pip)eline 
discount  reports  are  filed,  but  not 
posted,  15  days  after  the  close  of  the 
billing  period  applicable  to  the 
transaction  and  include  only  the  rate 
paid  and  the  maximum  rate,  but  do  not 
include  any  information  on  volumes, 
the  receipt  and  delivery  points  under 
the  transaction,  or  the  duration  of  the 
deal." 

To  assure  parity  of  transactional 
information,  the  Commission  proposes, 
as  described,  to  require  the  pipelines  to 
provide  the  same  information  about 
their  transactions  as  is  currently 
provided  about  capacity  release 
transactions.  The  Commission 
recognizes  that  some  pipelines  and 
shippers  have  previously  expressed 
concern  about  posting  information  on 
shipper  names  to  preserve 


"American  Electric  Power  Service  Corporation. 
83  FERC  1  61,357  (1998). 

"  18  CFR  284,10(b)(l)(v).  Capacity  Release 
Related  Standards  5.4.1.  5.4.3. 

••18  CFR  284.7(c)(6). 
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confidentiality.  However,  shipper 
names  currently  are  posted  for  capacity 
release  transactions  and  the 
Commission  is  unable  to  see  how  other 
shippers  can  effectively  monitor 
transactions  for  favoritism  if  names  are 
not  provided. 

In  many  cases,  much  of  the 
transactional  information  would  be 
provided  in  a  properly  designed, 
transparent  short-term  capacity  auction. 
To  ensure  that  the  information  is 
provided,  the  Commission  is  proposing 
to  add  a  new  section,  284.14(c),  that 
would  require  pipelines  to  post  on  their 
Internet  web  site,  and  provide 
downloadable  files  of,  transactional 
information  about  their  own  capacity 
transactions  and  released  capacity 
transactions.  For  firm  service,  the 
Commission  proposes  that  the  pipelines 
provide  contemporaneously  with  the 
execution  of  the  contract,  the  same 
information  already  posted  for  capacity 
release  transactions:  the  parties  to  the 
contract;  the  contract  number  for  the 
shipper  receiving  service  and  for  the 
releasing  shipper;  the  rate  charged 
under  each  contract;  the  duration  of  the 
contract;  the  receipt  and  delivery  points 
and  mainline  segments  covered  by  the 
contract;  the  contract  quantity;  any 
special  terms  and  conditions  applicable 
to  the  contract;  and  any  affiliate 
relationship  between  the  pipeline  and 
the  shipper  or  between  the  releasing  and 
replacement  shipper.  For  interruptible 
transportation,  the  following 
information  on  a  daily  basis  would  be 
required:  the  name  of  the  shipper;  the 
rate  charged;  the  receipt  and  delivery 
points  and  mainline  segments  over 
which  the  shipper  is  entitled  to 
nominate  gas;  the  quantity  of  gas  the 
shipper  is  entitled  to  nominate;  and  any 
affiliate  relationship  between  the 
shipper  and  the  pipeline. 

2.  Remedies  if  the  Exercise  of  Market 
Power  Is  Found 

While  the  Commission's  proposals 
should  enhance  efficient  competition 
and  mitigate  market  power,  the 
Commission  is  committed  to  take 
remedial  action  when  pipelines  or 
shippers  exercise  market  power. 
Because  the  facts  of  each  such  case 
would  be  different,  it  is  difficult  to 
describe  in  advance  the  type  of  remedy 
the  Commission  would  impose  if  market 
power  is  being  exercised,  and  not  all 
remedies  would  be  appropriate  in  every 
case.  As  a  general  matter,  the 
Commission's  preference  would  be  to 
use  a  structural  remedy  that  would 
enhance  efficient  competition. 
Examples  of  such  remedies  would 
include  revising  contractual  provisions 
that  inhibit  competition,  strengthening 


the  capacity  auction  requirement, 
requiring  pipelines  to  build  taps  to 
increase  access  to  capacity,  or 
conducting  auctions  to  determine 
whether  sufficient  demand  exists  for 
additional  construction.  Another 
potential  remedy  would  be  to  use  a 
benchmark  for  regulating  price  increases 
based  on  price  changes  in  comparable 
competitive  markets. ^^  Reimposition  of 
some  form  of  price  cap  also  would  be 
a  possible  option  if  other  available 
remedies  are  not  adequate.  Commenters 
should  address  the  potential  remedies 
suggested  here  as  well  as  suggest  other 
possible  remedies. 

rV.  Penalties  and  Operational  Flow 
Orders 

A  major  goal  of  the  changes  proposed 
in  this  NOPR  is  to  improve  competition 
in  the  short-term  market  both  to 
improve  the  efficiency  of  the  market  and 
to  protect  against  the  potential  exercise 
of  market  power.  To  improve  efficiency 
and  competition  across  the  pipeline 
grid,  the  Commission  previously  has 
adopted  standards,  promulgated  by 
GISB,  as  well  as  the  Commission's  own 
standards  governing  business  practices 
and  electronic  communication.  But 
these  standeirds  have  only  partially 
addressed  the  effect  that  pipeline 
operational  flow  orders,  tolerances,  and 
penalties  have  on  competition  across 
the  pipeline  grid. 

Penalties  and  operational  flow  orders 
(OFOs)  are  necessary  tools  to  deter 
shipper  behavior  that  threaten  the 
integrity  of  the  pipeline  system.  At  the 
same  time,  they  have  a  significant  effect 
on  efficiency  and  competition  by 
restricting  shippers'  abilities  to 
effectively  use  their  transportation 
capacity.  As  just  one  example  of  the 
interrelation  between  penalties  and  the 
short-term  market,  penalty  levels  can 
affect  the  value  of  capacity  in  the  short- 
term  market;  shippers  needing  gas  might 
be  willing  to  buy  transportation  capacity 
at  any  rate  less  than  the  penalty  they 
would  have  to  pay  if,  for  instance,  they 
overran  their  contract  entitlement.  In 
this  section,  the  Commission  considers 
reforms  to  its  policies  for  regulating 
OFOs  and  transportation  penalties  to 
ensure  that  they  can  continue  in  their 
legitimate  role  of  protecting  pipeline 
integrity,  while  not  unnecessarily 
limiting  or  restricting  competition  in  the 
marketplace. 

These  policies  have  their  origin  in  the 
regulatory  reforms  instituted  by  the 
Commission  in  Order  No.  636.  To 


■'  See  Buckeye  Pipe  Line  Company,  53  FERC 
161,473,  at  62.683  (1991)  (basing  price  changes  in 
non-competitive  markets  on  the  changes  in 
competitive  markets). 


promote  competition  in  the  sales  and 
transportation  markets,  Order  No.  636 
required  that  pipelines  unbundle  sales 
and  transportation  services.  The 
bundled  sales  service  provided 
considerable  flexibility  for  the  pipeline 
in  how  it  would  meet  the  requirements 
of  its  customers,  particularly  on  peak 
days.  In  the  implementation  of  Order 
No.  636,  the  Commission  was 
particularly  concerned  that  the 
unbundled  transportation  services  be  as 
reliable  as  the  bundled  sales  service  the 
pipelines  previously  provided. 
To  address  that  concern,  the 
Commission  accorded  each  pipeline 
considerable  discretion  and  authority  to 
operate  its  system  to  ensure  its 
reliability,  particularly  during  peak  and 
emergency  times.  One  important  tool 
the  Commission  has  sanctioned  is  the 
use  by  pipelines  of  OFOs  that  can 
restrict  service  or  require  shippers  to 
take  particular  actions.  As  examples. 
Commission-sanctioned  OFOs  can: 
reduce  or  eliminate  tolerances  for 
imbalances  or  contract  overruns; 
institute  severe  penalties;  restrict  intra- 
day  nominations;  restrict  or  eliminate 
the  use  of  secondary  receipt  and 
delivery  points;  and  restrict  firm  storage 
withdrawals  and  eliminate  interruptible 
storage  withdrawals. 

Another  means  the  Commission  has 
provided  pipelines  to  protect  system 
reliability  is  the  approval  of  tariff 
penalties  designed  to  deter  shippers 
from  creating  Imbalances  or  from 
overrunning  contract  entitlements.  The 
Commission  has  approved  particularly 
high  penalties,  with  little  or  no 
tolerance  for  imbalances  or  overruns, 
applicable  during  peak  or  emergency 
periods  to  protect  pipeline  reliability. 
The  Commission  also  has  approved 
penalties,  usually  at  lower  dollar  levels 
and  greater  tolerances,  applicable 
during  non-peak  times  to  help  ensure 
that  shipper  imbalances  or  overruns  do 
not  create  emergency  conditions  on  a 
pipeline  that  could  have  been  prevented 
or  minimized. 

The  Commission  believes  that  a 
review  of  present  policies  and  pipeline 
practices  in  these  areas  is  appropriate  as 
part  of  the  new  approach  to  pipeline 
regulation  proposed  in  this  NOPR —  and 
particularly  its  objective  of  promoting 
competition  in  the  short-term  market. 

On  initial  review,  it  appears  that  some 
pipeline  practices  and  Commission 
policies  regarding  penalties  can  inhibit 
competition  not  only  with  respect  to 
transportation,  but  also  in  the  sale  of 
natural  gas.  For  example,  an  OFO  that 
eliminates  a  secondary  receipt  point  for 
a  shipper  may  eliminate  the  shipper's 
access  to  alternate  suppliers  with  the 
lowest  priced  gas  or  force  the  shipper  to 
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points  where  it  has  no  purchase  or  sales 
agreements.  An  OFO  that  limits  or 
eliminates  a  shipper's  storage 
withdrawals  may  require  the  shipper  to 
purchase  more  costly  gas  on  the  spot 
market  if  the  OFO  allows  the  shipper  to 
shift  to  new  points.  The  longer  OFOs  are 
in  effect,  the  more  restrictive  they 
become.  Across  all  customers,  OFOs 
may  fragment  markets  by  making  it 
impossible  for  many  potential  sales  of 
gas  or  transportation  services  to  take 
place. 

High  penalties  on  contract  overruns  or 
imbalances  as  well  as  low  or  no 
tolerances  during  petik  periods  may  also 
operate  to  limit  and  distort  market 
forces.  For  example,  not  all  shippers 
have  immediate  access  to  metering 
information  on  their  imbalances  or  even 
the  volumes  of  gas  they  receive  at  their 
delivery  points.  This  lack  of  information 
may  adversely  affect  shippers  in  several 
ways.  For  example,  to  avoid  overrun 
and/or  imbalance  penalties,  shippers 
may  not  maximize  use  of  pipeline 
transportation,  and  shippers  may 
contract  for  more  transportation 
capacity  than  they  need.  Also,  the  lack 
of  information  on  imbalances  and 
delivered  volumes  may  inhibit  shippers 
from  trading  imbalances  or 
transportation  capacity  that  could 
alleviate  or  prevent  system  operational 
problems. 

The  presence  of  severe  penalties/ 
tolerances  during  peak  or  emergency 
periods  also  may  preclude  other  uses  of 
market  forces  that  could  alleviate  or 
prevent  system  operational  problems. 
For  example,  a  shipper  that  delivers 
more  gas  than  nominated  into  a  pipeline 
when  the  pipeline  is  short  of  gas  would 
help  to  maintain  system  integrity.  Yet, 
under  most  currently  approved  tariff 
provisions,  the  shipper  could  be 
penalized  for  doing  so. 

Moreover,  Cc»mnission-authorized 
penalties  maiy  provide  an  opportiuiity 
for  shippers  to  engage  in  a  form  of 
penalty  arbitrage.  For  example,  during 
the  1995-96  winter  there  was  a  shortage 
of  natural  gas  to  serve  Chicago  markets. 
Shippers  reacted  by  intentiocially 
ovemuining  contract  entitlements  on 
those  pipelines  and  LDCs  that  had  the 
lowest  penalties  for  contract  ovenxms. 
**  In  that  situation,  penalties  appeared 
to  have  skewed  choices  shippers  might 
otherwise  have  made.  The  consequence 
was  that  pipelines  in  the  Chicago  area 
appear  to  have  entered  into  bidding 
wars  for  the  highest  overrun/imbalance 


penalties,  with  penalties  for  large 
variances  rvmning  as  high  as  $200/dth.*' 

The  fluctuation  of  transportation 
values  also  supports  a  reexamination  of 
Commission  policies  on  OFOs  and 
penalties.  As  discussed  earlier,  the 
value  of  transportation  varies  widely. 
For  example,  as  shown  on  the  earlier 
graph,  during  the  winter  of  1996-1997, 
the  value  of  capacity  was  double  the 
maximiun  rate,  while  diuing  the  winter 
of  1995-1996,  spikes  occurred  on 
several  occasions  to  much  higher  levels, 
with  the  highest  value  reaching  $10/ 
MMBtu.90 

The  fluctuation  in  short-term 
transportation  values  during  peak 
periods  suggests  the  need  to  increase 
opportunities,  as  much  as  practicable, 
for  shippers  to  obtain  transportation 
services  at  the  lowest  competitive  price 
during  such  times.  Yet,  the  pipelines' 
cvurent  OFO  and  penalty  structvues  may 
restrict  shippers'  options  more  than  is 
necessary. 

Current  pipeline  tariff  provisions  for 
remedying  monthly  imbalances  of  a 
shipper — often  described  as  "cash- 
outs" —  also  appear  to  inhibit  market 
forces  and  may  be  othervtrise  unfair. 
Under  these  provisions,  shippers  are 
allowed  to  cash-out  net  monthly 
imbalances  using  an  average  monthly 
price.  That  procedure  invites  shippers 
to  game  the  system  within  the  month. 
For  example,  a  shipper  may  take  more 
than  it  delivers  when  gas  prices  are  high 
and  deliver  more  than  it  takes  when  gas 
prices  are  low.  At  peak,  such  behavior 
may  imperil  system-wride  reliability  and 
unnecessarily  trigger  OFOs  and 
emergency  penalties  that  restrict  or 
eliminate  market  forces.  Such  gaming 
also  promotes  inefficient  use  of  pipeline 
capacity.  For  example,  to  the  extent 
gaming  is  substantial  on  a  pipeline,  the 
pi[>eline  is  likely  to  react  by  imposing 
stricter  imbalance  tolerances  and  higher 
penalties.  Moreover,  gaming  by  some 
shippers  is  subsidized  by  other 
shippers.  A  pipeline's  tolerance  and 
penalty  levels  are  often  a  function  of  the 
amount  of  storage  it  has  retained;  a 
pipeline  with  more  storage  can  tolerate 
greater  imbalances.  But  all  shippers  pay 
for  storage  in  their  firm  rates. 
Accordingly,  if  a  pipeline  reduces 
tolerances  and  raises  p>enalties  due  to 
the  behavior  of  some  shippers,  the  firm 
shippers  lose  the  flexibility  for  which 
they  are  paying. 

The  apparent  problems  associated 
with  current  OFO  and  penalty  tariff 


provisions  suggest  the  need  to  reorient 
policy  away  from  penalties  and  towards 
promoting  the  opportunities  for 
shippers  to  avoid  penalties  and  to 
prevent  jjenalty  situations,  particularly 
by  allowing  shippers  to  avail  themselves 
of  remedies  that  the  marketplace  can 
provide.  Such  remedies  would  include 
the  trading  of  imbalances,  the  provision 
of  timely  information  about  system 
imbalances  so  shippers  can  better 
anticipate  adverse  operational 
conditions  and  avoid  possible  penalties, 
and  no  harm  no  foul  rules  under  which 
shippers  will  not  be  penalized  for 
actions  that  help  maintain  the 
operational  integrity  of  the  pipeline 
system.  Stated  in  other  terms,  while 
there  may  always  be  a  need  for  penalties 
and  OFOs,  the  adoption  of  policies  that 
promote  the  opportunity  for  shippers  to 
avoid  penalties  and  prevent  penalty 
situations,  particularly  by  reliance  on 
market  forces,  may  be  the  most  efficient 
means  of  ensuring  the  reliability  of  a 
pipeline's  system  operations.  Towards 
this  end,  the  Commission,  in  Order  No. 
587-G,  recently  required  pipelines  to 
permit  shippers  to  offset  imbalances 
across  their  own  contracts  and  to  trade 
unbalances  with  other  shippers." 

Accordingly,  the  Comnussion 
proposes  to  revise  section  284.13  of  its 
regulations  to  establish  the  following 
policies.  First,  the  Commission  proposes 
to  require  each  pipeline  to  provide,  on 
a  timely  basis,  as  much  information  as 
possible  about  the  imbalance  and 
overrun  status  of  each  shipper  and  the 
imbalance  of  its  system  as  a  whole.  The 
adoption  of  this  policy  is  a  critical  first 
step  to  enhancing  the  opportunities  of  a 
shipper  to  avoid  penalties  and  help 
prevent  penalty  situations.  Second,  to 
ensure  greater  shipper  Qexibility,  the 
Commission  proposes  to  require  that 
pipelines  have  in  place  only  those 
transportation  penalties  that  are 
necessary  and  appropriate  to  protect 
system  operations.  Third,  the 
Commission  proposes  to  require  that 
pipelines  provide  services,  to  the  extent 
operationally  feasible,  that  facilitate  a 
shipper's  ability  to  manage  imbalances, 
which  will  also  help  the  shipper  avoid 
penalties  and  prevent  penalty 
situations.  Fiiudly,  the  Commission 
proposes  to  require  pipelines  to  adopt 
incentives  and  procedures  that  will 
minimize  the  use  and  potential  negative 
impact  of  OFOs. 

As  discussed  below,  the  Commission 
soUcits  comments  on  these  proposed 
policies.  The  Commission  also  invites 


"See  Industry  Surveys  the  Demage  es  Winter's 
Strength  Runs  Out,  Natural  Gas  faitelligence,  April 
22, 1996,  at  1;  Freezer  Bum,  Gas  Daily's  NG,  April 
1996.  at  30. 


"  See  Panhandle  Eastern  Pipeline  Company.  78 
FERC 1  61.202,  at  61,876  (1997)(penalaes  ranging 
from  S2S  per  Dth  for  variances  of  S-10%  to  S200 
for  variances  over  50%). 

">  See  text  accompanying  note  22,  infra. 


»|  Standards  For  Business  Practices  Of  Interstate 
Natural  Gas  Pipelines,  Orde."  No  587-G,  63  FR 
20072  (Apr.  23,  1998],  ID  FERC  Suts.  It  Regs. 
Regulations  Preambles  1  31,062  (Apr.  16.  1998). 
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comments  on  its  assessment,  set  forth 
above,  of  current  OFO  and  penalty  tariff 
provisions  on  which  the  proposed 
poUcies  are  based.  Specifically,  the 
Commission  solicits  comments  on  how 
well  these  current  tariff  provisions 
protect  the  integrity  of  system 
operations,  the  extent  to  which  such 
provisions  have  created  the  problems 
discussed  above,  and  whether  changes 
to  such  tariff  provisions  are  warranted. 

A.  Pipelines  Should  Provide,  on  a 
Timely  Basis,  as  Much  Imbalance  and 
Overrun  Information  as  Possible 

The  Commission  proposes  to  require 
each  pipeline  to  provide,  on  a  timely 
basis,  as  much  information  as  possible 
about  the  imbalance  and  overrun  status 
of  each  shipper  and  the  imbalance  of  its 
system  as  a  whole.  Providing  such 
information  is  a  critical  first  step  to  a 
new  Commission  approach  to  penalties. 
To  begin  with,  such  information,  by 
itself,  would  help  shippers  avoid 
overruns  and  imbalances.  Moreover, 
providing  each  shipper  with 
information  on  the  precise  level  of  its 
deliveries  and  imbalances  would  help 
the  shipper  maximize  the  use  of  its 
transportation  rights  on  the  pipeline 
system.  Such  information  could  also 
allow  the  pipelines  to  reduce  the  level 
of  penalty-firee  tolerances  and  so  reduce 
system  costs  (e.g.,  storage  capacity  to 
provide  such  tolerances).  Finally,  such 
information  together  with  information 
on  system  imbalances  would  facilitate 
trading  of  LmbEdances  and  capacity  or 
other  self-help  measures  that  in  turn 
could  alleviate  or  prevent  conditions 
that  imperil  system  integrity. 

Under  the  proposed  regulation, 
§  284.13(c){2)(iv),  the  pipeline  would 
not  be  required  to  install  real  time 
meters.  The  burden  on  the  pipeline 
would  be  limited  to  distributing  on  a 
timely  basis — i.e..  so  that  the  shipper 
has  a  reasonable  opportunity  to  avoid 
penalties — the  information  the  pipeline 
ciurently  has  on  deliveries  and 
imbalances  at  each  shipper's  delivery 
point  as  well  as  system  imbalances.  The 
pipeline  would  be  required  to  establish 
a  system  that  notifies  each  shipper 
individually  of  the  imbalance/delivery 
information  that  the  pipeline  possesses 
or  to  give  shippers  access  to  such 
information  via  the  Internet.  The 
pipeline  could  post  relevant  system 
imbalance  information  more  generally. 
The  obligation  that  such  information  be 
provided  on  a  timely  basis  would  vary 
from  pipeline  to  pipeline,  depending  on 
the  pipeline's  penalties.  For  example,  a 
pipeUne  that  imposes  imbalance 
penalties  only  on  a  monthly  basis  would 
have  a  different  obligation  to  provide 
imbalance  information  to  its  shippers 


than  a  pipeline  that  imposes  daily 
imbalance  penalties. 

During  technical  conferences  in 
individual  cases,  relating  to  proposals 
by  pipelines  to  institute  or  increase 
penalties,  many  pipelines  have 
provided  assurances  that  they  were 
moving  toward  better  metering  on  their 
system.  On  the  other  hand,  customers 
have  complained  of  the  imposition  of 
penalties  because  existing  metering 
equipment  was  insufficient  to  provide 
them  with  timely  information  on 
deliveries  and  imbalances.  An 
important  question  raised  by  the 
proposed  policy  is  the  manner  in  which, 
if  at  all,  the  Conunission  should  address 
the  situation  in  which  a  shipper  has 
receipt  or  delivery  points  at  which  there 
is  not  the  type  of  metering  and  related 
equipment  that  would  provide  the 
shipper  with  timely  information  on  its 
deliveries  and  imbalances.  The 
Commission  sets  forth  below  two 
options  and  solicits  comment  on  them. 

One  option,  which  would  be  a 
departiire  from  the  proposed  policy  set 
forth  above,  is  to  require  the  pipeline  to 
install  the  equipment  that  would 
provide  all  shippers  with  timely 
information  on  imbalances  and 
deliveries.  Important  questions  that 
should  be  addressed  when  considering 
this  opUon  are,  first,  the  extent  to  which 
such  equipment  is  not  in  place  today 
and.  second,  the  extent  to  which  the 
shippers  without  such  equipment  desire 
the  information  that  would  be  provided. 
For  example,  the  Commission  is  aware 
that  marketers  and  producers  have 
voiced  complaints  about  the  lack  of 
timely  information  on  deliveries  and 
imbalances.  Those  complaints  suggest 
that  there  may  be  more  of  a  problem  in 
obtaining  timely  information  at  receipt 
points  than  at  delivery  points. 

A  closely  related  and  critical  question 
is  the  cost  of  purchasing  and  installing 
the  equipment  that  will  provide  timely 
information.  Those  costs  must  be 
compared  in  some  manner  to  the 
benefits  of  providing  the  equipment. 
The  question  of  costs  raises  a  host  of 
other  related  questions.  For  example, 
who  should  pay  for  the  equipment — the 
pipeline  (who  could  recover  the  costs  in 
generally  applicable  rates)  or  the 
shipper?  Is  it  appropriate  to  require  all 
shippers  to  have  access  to  such 
information?  For  example,  it  may  be 
cost  effective  only  for  large  shippers. 
Should  the  Conunission  require  the 
metering  needed  to  provide  timely 
information  only  at  those  receipt/ 
delivery  points  where  the  gas  volumes 
are  large  enough  to  cover  the  equipment 
costs,  and  exempt  the  remaining 
receipt/ delivery  points?  If  so,  what 
alternatives  are  appropriate  for  receipt/ 


delivery  points  of  small  shippers  to 
provide  some  parity  of  treatment? 

A  second  option  would  be  to  forbid  a 
pipeline  from  imposing  a  penalty  for  an 
overrun/imbalance  that  does  not 
threaten  system  reliability  unless  the 
pipeline  has  metering  equipment  to 
measure  the  imbalance/overrun  and 
notifies  the  shipper  in  a  timely  manner 
of  the  imbalance/ovemm.  The  intent  of 
this  option  is  to  give  a  pipeline  an 
incentive  to  install  only  the  metering 
equipment  associated  with  imbalances 
or  ovemms  that  may  imperil  system 
integrity.  The  option  also  would  prevent 
penalties  that  a  shipper  would  have 
been  in  a  better  position  to  avoid  with 
timely  information. 

This  option  also  raises  the  question  of 
who  should  bear  the  costs  of  the 
enhanced  metering  and  related 
facilities.  Another  relevant  concern  is 
the  extent  to  which  the  option  could  be 
implemented — is  there  an  objective 
basis  to  determine  which  penalties  are 
required,  and  in  what  situations,  to 
prevent  realistic  threats  to  a  pipeUne's 
system  integrity? 

The  Commission  solicits  comments 
on  its  proposal,  the  alternative  options, 
and  the  related  questions.  The 
Commission  also  solicits  other 
alternative  proposals  that  commenters 
believe  merit  consideration. 

B.  Transportation  Penalties  Must  Be 
Necessary  and  Appmpriate  to  Protect 
System  Operations 

The  Commission  proposes  to  require 
that  pipelines  have  in  place  only  those 
transportation  penalties  that  are 
necessary  and  appropriate  to  protect 
system  operations.  Tlie  Commission  has 
authorized  extremely  high  overrun  and 
imbalance  penalties  for  several 
pipelines  on  the  basis  that  doing  so  was 
required  to  protect  system  integrity .'z 
The  Commission  questions  whether 
there  is  necessarily  a  connection 
between  the  high  level  of  penalties  that 
have  been  authorized  and  the  level  that 
is  necessary  to  ensure  system  reliability. 
Also,  the  Commission  is  aware  that 
some  pipelines  have  penalties  that  are  at 
the  same  level  during  peak  and  non- 
peeik  periods  and  may  be  imposed 
regardless  of  whether  the  pipeline  is 
faced  with  emergency  conditions.'^  In 
light  of  these  considerations,  the 
Commission  solicits  comments  on 


«  See  Northern  Natural  Gas  Company.  77  FERC 
1  61.282.  at  62,236  (1997);  Panhandle  Eastern 
Pipeline  Company,  78  FERC  1  61,202.  at  61,876- 
77  (1997),  reh'g  denied.  82  FERC  1  61,163  (1998). 

»'  See  Tennessee  Gas  Pipeline  Company.  81  FERC 
1  61,266,  at  62,312;  reh'g  denied,  83  FERC  1  61.063, 
at  61,335  (1998)  (contrasting  a  penalty  based  on 
spot  pricing  which  varies  penalty  levels  in  response 
to  market  conditions  with  other  pipelines  with 
fixed  penalty  levels). 
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whether  currently  effective  penalties  are 
the  most  appropriate  and  effective 
penalties  to  protect  system  operations. 
The  Commission  also  solicits  comments 
on  the  specific  criteria  the  Commission 
should  rely  on  in  determining  what 
penalty  provisions  would  be  the  most 
appropriate  and  effective. 

There  are  many  specific  options  the 
Commission  may  pursue  in  this  area  on 
which  comments  are  requested.  One 
option  would  be  to  require,  on  an 
industry-wide  basis,  penalties  that  are 
not  set  at  specific  dollar  levels,  but 
instead  reflect  the  veuying  gas 
commodity  prices  that  are  available  to 
the  shipper — for  example,  a  regional 
index  plus  an  adder.  The  use  of  such 
indices  could  allow  a  more  effective 
deterrence  based  on  current  market 
conditions.  For  example,  a  penalty 
based  on  commodity  prices  might 
eliminate  a  recurrence  of  the  situation 
during  the  1995—96  winter  in  the 
Chicago  market  where  shippers  sought 
to  overrun  contract  entitlements  on  the 
pipeline  system  with  the  lowest  stated 
dollar  penalty. 

A  related  option  is  for  the 
Commission  to  establish  procedures  that 
would  allow  all  segments  of  the  natural 
gas  industry  to  form  a  consensus,  to  the 
extent  practicable,  on  penalty  tariff 
provisions  that  could  be  uniform  either 
on  a  national  or  regional  basis.  Such 
provisions  could: 

•  define  the  particular  penalties  and 
to  whom  they  would  apply; 

•  implement  cash-out  provisions  on 
all  pipelines; 

•  set  tolerance  levels; 

•  determine  the  time  periods  when 
the  penalties  would  be  applicable: 

•  define  the  time  periods  to  notify 
shippers  of  penalties;  and 

•  allow  make-up  and/or  trading  of 
imbalances. 

A  prominent  concern  underlying  this 
option  is  to  eliminate  the  gaming  where 
a  shipper  shifts  capacity  use  among 
pipelines  to  ovemm  its  rights  on  the 
pipeline  that  has  the  lowest  level  of 
penalties.  Setting  uniform  standards  for 
penalty  provisions  should  reduce  this 
gaming  problem  and  the  incentive  for  a 
pipeline  to  adopt  ever  more  onerous 
penalty  provisions  to  avoid  having  the 
least  onerous  penalties  in  an  area  or 
region. 

Another  objective  imderlying  this 
option  is  to  eliminate  the  adverse  effects 
on  competition  that  are  caused  by  the 
fact  that  penalty  provisions  vary  from 
pipeline  to  pipeline.  Such  variation 
gives  rise  to  administrative  costs  and 
uncertainty  and  acts  as  a  disincentive 
for  shippers  seeking  alternative 
suppliers  of  gas  and  transportation 
services. 


The  Commission  has  successfully 
prompted,  by  adopting 
recommendations  of  GISB,  the 
standardization  of  many  of  the  operating 
rules  of  interstate  pipelines  to  enhance 
competition.  In  that  regard,  the 
Commission  stresses  that  the  intent  of 
this  option  is  not  to  determine 
standardized  penalty  provisions  as  part 
of  the  rulemaking,  but  rather  to  initiate 
a  process  in  which  a  consensus  may  be 
achieved.  The  Commission  solicits 
comment  on  whether  the  industry  could 
develop  such  standards  through  GISB  or 
whether  the  Commission  would  need  to 
establish  its  own  process  for  developing 
the  standards. 

A  variant  of  the  last  option  is  to 
establish  procedures  that  would  also 
include  state  representatives  that  could 
faciUtate  the  coordination  of  (a)  penalty 
provisions  used  by  interstate  pipelines 
with  (b)  penalty  provisions  that  are  used 
by  state  regulated  entities — LDCs, 
Hinshaw  and  intrastate  pipeUnes.  The 
Commission  believes  that  such 
coordination  would  better  address  the 
problem  of  gaming  as  well  as  enhance 
competition  in  both  the  sales  and 
transportation  of  natiu-al  gas.  State 
regulators  are  particularly  invited  to 
comment  on  the  desirability  of  this 
option  as  well  as  to  suggest  procedures 
to  implement  it. 

In  addressing  the  proposals  to 
develop  a  consensus  process, 
commenters  should  provide  their  views 
on  the  practical  extent  to  which  certain 
types  of  penalty  provisions  can  be 
standardized.  For  example,  it  may  be 
impractical  to  adopt  particular  levels  of 
penalties  or  tolerances  on  a  national  or 
even  regional  basis,  given  the  different 
operational  characteristics  of  each 
pipeline.  The  Commission  also  seeks 
alternative  proposals  to  developing  a 
consensus  process  that  would  address 
the  goals,  described  above,  of 
eliminating  gaming  and  the 
administrative  costs  and  uncertainty 
that  arise  due  to  the  fact  that  penalty 
provisions  vary  from  pipeline  to 
pipeline. 

Another  option  would  be  to  provide 
an  automatic  credit  to  shippers  for  a 
significant  portion  of  the  imbalance  or 
contract  overrun  penalty  revenues  a 
pipeline  collects.  Such  a  credit  would 
not  be  provided  to  those  shippers  that 
incurred  the  imbalance  or  overrun 
penalty.  Current  Commission  policy  is 
not  to  provide  an  automatic  credit,  but 
to  take  such  penalty  revenues  into 
account  in  a  rate  case  to  develop  a 
pipeline's  revenue  requirement. 
Customers  of  pipelines  have  often 
complained  that  such  an  approach  is 
inappropriate  when  pipelines  are  no 
longer  required  to  file  rate  cases  on  a 


periodic  basis.  Those  customers  argue 
that  to  the  extent  the  penalty  revenues 
are  not  reflected  in  rates,  penalty 
provisions  act  as  a  profit  center  for 
pipelines.  Crediting  penalty  revenues 
would  eliminate  an  incentive  for 
pipelines  to  propose  unnecessarily  high 
levels  of  penalties  or  provisions  that 
unduly  restrict  the  transportation  rights 
of  a  shipper. 

The  Commission  invites  comments  on 
the  extent  to  which  there  is  a  need  to 
provide  an  automatic  credit  of  penalty 
revenues.  The  Commission  is 
particularly  interested  in  comments  on 
the  extent  to  which  penalties  are,  or  are 
not,  a  significant  source  of  pipeline 
revenues.  The  Commission  is  also 
concerned  that  the  crediting  of  penalty 
revenues  to  specific  non-offending 
shippers  may  be  difficult  to  implement. 
The  Commission  seeks  comments  on 
whether  such  crediting  can  be 
implemented  without  substantial 
administrative  cost.  The  Conunission 
also  solicits  proposals  for  a  specific 
mechanism  for  crediting  penalty 
revenues. 

Another  option  on  which  the 
Commission  solicits  comments  is  the 
desirability  of  revising  the  manner  in 
which  a  shipper's  cash-out  payment  is 
determined.  As  discussed,  current  cash- 
out  procedures  establish  a  payment 
based  on  the  average  price  of  gas  for  a 
given  month,  which  has  induced 
shippers  in  some  instances  to  game  the 
pipeline  system  to  take  advantage  of 
changes  in  the  price  of  natural  gas.  A 
revision  that  could  eliminate  such 
gaming  would  be  to  require  the  pipeline 
to  provide  a  running  imbalance  of  each 
shipper  for  each  day  of  the  month.  The 
imbalance  would  be  defined  not  in 
volumes,  but  in  imbalance  revenues, 
which  would  be  the  product  of  the 
shipper's  volumes  of  imbalance  that 
particular  day  times  that  day's  gas  index 
price.  One  concern  this  option  raises  is 
whether  it  would  require  pipelines  to 
install  additional  or  enhanced  meters 
and,  if  so,  whether  the  costs  of  doing  so 
would  outweigh  the  benefits  of 
resolving  the  problems  associated  with 
thegaming  of  the  system. 

The  Commission  solicits  comments 
on  its  proposal,  the  alternative  options, 
and  the  related  questions.  The 
Commission  also  solicits  other 
alternative  proposals  that  commenters 
believe  merit  consideration. 

C.  Pipelines  S4ust  Pmvide  Services,  to 
the  Extent  Operationally  Feasible,  That 
Facilitate  Imbalance  Management 

An  expansion  of  the  number  of 
imbalance  management  services  would 
reduce  the  need  for  penalties  and  the 
imposition  of  unnecessary  penalties. 
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The  Commission  has  recently  taken  a 
first  step  in  this  direction  in  Order  No. 
587-G''*  when  it  required  pipelines, 
inter  alia,  to 

•  allow  firm  shippers  to  revise 
nominations  during  the  day  (thereby 
reducing  the  probability  of  imbalances 
caused  by  inaccurate  nominations); 

•  enter  into  operational  balancing 
agreements  at  all  pipeline  to  pipeline 
interconnections; 

•  permit  shippers  to  offset  imbalances 
across  contracts  and  trade  imbalances 
amongst  themselves  when  such 
imbalances  have  similar  operational 
impact  on  the  pipeline's  system;  and 

•  provide  notice  of  OFC5s  emd  other 
critical  notices  by  posting  the  notice  on 
their  Internet  web  sites,  which  would  be 
accessible  to  shippers  nationwide  and 
by  notifying  the  affected  customers 
directly. 

In  this  section  the  Commission 
proposes  to  require  pipeUnes  to  revise 
their  tariffs  to  expand  the  number  of 
imbalance  management  services  and 
opportunities  available  to  shippers. 
Parking  (temporary  storage)  and  lending 
(temporary  loan  of  gas)  are  currently 
offered  by  several,  but  not  all,  pipelines 
and  allow  shippers  to  avoid  imbalances. 
Under  the  proposal,  a  pipehne  would  be 
required  to  provide  such  services  if 
operationally  practicable.  In  addition,  a 
pipeline  would  be  required  to  revise  or 
eliminate  any  tariff  provision  that  gives 
undue  preference  to  its  storage  or 
balancing  services  over  such  services 
that  are  provided  by  a  third  party.  In 
response  to  the  tariff  filing,  parties 
could  protest  the  proposals  and  propose 
alternatives  for  Commission 
consideration. 

The  Commission  solicits  comments 
on  whether  more  specific  requirements 
or  additional  initiatives  would  be 
appropriate.  One  prominent  area  of 
inquiry  is  the  manner  and  extent  to 
which  the  Commission  should 
encourage  the  availabiUty  of  parking 
and  lending  as  well  as  alternative 
services.  Some  incentives  are  already 
provided  for  in  this  NOPR.  For  example, 
because  parking  and  lending  are  short- 
term  services,  providers  of  such  services 
would  not  be  subject  to  a  rate  cap.  The 
Commission  could  also  facilitate  the  use 
of  third-party  storage  by  specifically 
requiring  that  a  pipeline's  transportation 
charges  for  long-term  services  related  to 
injection  and  withdrawal  of  gas  that 
comes  fi'om  third  party  storage  must  be 
the  same  as  the  charges  that  apply  for 
long-term  services  when  the  gas  comes 


**  Standards  For  Business  Practices  Of  Interstate 
Natural  Gas  Pipelines,  Order  No.  587-G.  63  FR 
20072  (Apr.  23.  1998),  m  FERC  StaU.  &  Regs. 
Regulations  Preambles  1  31.062  (Apr.  16,  1998). 


from  the  pipeline's  own  storage 
facilities. 

The  Commission  could  also  adopt 
poUcies  that  promote  individual  shipper 
actions  that  alleviate  system  imbalances 
or  operational  constraints.  For  example, 
the  Commission  has  recently 
established  a  "no  harm,  no  foul"  policy 
that  would  permit  beneficial  imbalances 
to  escape  penalties."  Such  a  policy  is 
especially  important  in  emergency  or 
peak  periods,  when  a  shipper's 
imbalance  can  run  in  the  opposite 
direction  fitsm  the  conditions  adversely 
affecting  the  pipeline.  A  shipper  with 
such  a  beneficial  imbalance  (one  that 
runs  in  the  opposite  direction  of  the 
imbalance  that  adversely  affects  the 
pipeline  system)  is  aiding  rather  thfui 
adversely  affecting  the  system  at  a 
critical  time.  For  example,  a  shipper 
might  be  taking  less  than  it  nominated 
on  a  pipeline  that  was  suffering  from 
significant  overtakes  of  gas.  This  policy 
prohibits  a  pipeline  from  penalizing  a 
shipper  to  the  extent  that  such  "good" 
behavior  can  be  tracked. 

A  variation  of  a  "no  harm,  no  foul" 
policy  would  be  to  go  beyond 
immunizing  a  shipper  running  a 
beneficial  imbalance  from  penalties,  and 
to  reward  such  shippers  especially 
during  emergency  time  periods.  C)n  the 
other  hand,  in  Order  No.  587-G  the 
Commission  has  required  pipelines  to 
permit  shippers  to  net  iml^lances 
across  contracts  and  trade  imbalances 
with  other  shippers.  In  Light  of  these 
requirements,  would  rewarding 
shippers  running  beneficial  imbalances 
provide  significant  additional  benefit? 
The  Commission  solicits  comments 
on  its  proposal,  the  alternative  options, 
and  the  related  questions.  The 
Commission  also  solicits  other 
alternative  proposals  that  commenters 
believe  merit  consideration. 

D.  Pipelines  Must  Adopt  Incentives  and 
Procedures  That  Minimize  the  Use  and 
Adverse  Impact  of  OFOs 

Finally,  the  Commission  proposes  to 
require  each  pi{}eline  to  adopt 
incentives  and  procedures  that 
minimize  the  use  and  adverse  impact  of 
OFOs.  The  imposition  of  OFOs  may 
severely  restrict  the  purchase  and 
transportation  alternatives  available  to  a 
customer  during  peak  periods,  precisely 
when  such  alternatives  are  critically 
needed  to  enhance  the  opportunities  of 
a  shipper  to  purchase  such  services  at 
the  lowest  competitive  prices.  Under 
current  practice,  pipelines  have 
incentives  to  favor  OFOs  as  the  first 
option,  not  the  last  resort.  The  pipeline 


is  likely  to  err  on  the  side  of  using  an 
OFO,  because  it  bears  the  risk  that  if  it 
does  not,  curtailment  of  load  may  result 
that  could  in  turn  precipitate  strong 
public  disapproval  and  law  suits  from 
firm  customers.  In  contrast,  shippers — 
not  pipelines — bear  the  costs  that  result 
from  imposition  of  OFOs.  A  pipeline 
could  also  prefer  OFOs  because  it  would 
limit  or  eliminate  a  shipper's  option  to 
purchase  transportation  that  would  be 
in  lieu  of  transportation  services 
provided  by  that  pipmline.  In  technical 
conferences,  shippers  have  complained 
that  OFOs  have  been  issued  too 
frequently,  for  too  long,  and  were  larger 
in  scope  than  required  to  protect  the 
integrity  of  system  operations.** 

In  light  of  these  considerations,  it  is 
appropriate  to  review  existing  pipeline 
tariffs  to  ensiire  that  the  resort  to,  and 
adverse  impact  of,  OFOs  are  reduced  to 
the  maximum  extent  practicable.  The 
Commission  therefore  proposes  to 
require  each  pipeline  to  revise  its  tariff 
to  the  extent  necessary  to: 

•  state  clear  standards,  based  on 
objective  operational  conditions,  for 
when  OFOs  begin  and  end;*^ 

•  require  the  pipeline  to  post,  as  soon 
as  available,  information  about  the 
status  of  operational  variables  that 
determine  when  an  OFO  will  liegin  and 
end;»« 

•  state  the  steps  and  order  of 
operational  remedies  that  will  be 
followed  before  an  OFO  is  issued  to 
assvu«  that  the  OFO  has  the  most 
limited  appUcation  practicable  and  to 
limit  the  consequences  of  its 
imposition;" 

•  set  standards  for  different  levels  or 
degrees  of  severity  of  OFOs  to 
correspond  to  different  degrees  of 
system  emergencies  the  pipeline  may 
confront; '«»  and 

•  establish  reporting  requirements 
that  provide  information  idler  OFOs  are 


"  Panhandle  Pipe  Line  Co.,  82  FERC  1 61,163,  at 
61,600-601 


**See,  e.g..  NorAm  Gas  Tranamission  Company, 
79  FERC  1 61.126,  at  61,546-47  (1997);  Southern 
Natural  Gas  Company,  80  FERC  1 61,233,  at  61,890 
(1997)  Northani  Natural  Gas  Company,  77  FERC 
1 61,282  (1997);  Panhandle  Eastern  Pipeline 
Company,  78  FERC  1 61,202  (1997);  Northwest 
Pipeline  Company,  71  FERC  161,315  (1995). 

"For  axample.  if  a  pipeline  anticipates  an  OFO 
will  be  in  effect  until  weather  conditions  change, 
it  would  aid  shippers'  planning  to  so  advise  them. 

"For  example,  if  an  OFO  will  remain  in  effect 
until  repairs  are  completed  on  a  compressor,  the 
pipeline  should  be  required  to  update  shippers  on 
the  status  of  the  repairs. 

**For  example,  one  requirement  would  be  that  a 
pipeline  provide  as  much  advance  warning  as 
possible  of  the  conditions  that  may  create  an  OFO 
and  the  specific  OFO  itself  that  would  allow 
customers  to  respond  to  such  conditions  and/or 
prepare  alternative  arrangements  in  the  event  the 
OFO  is  implemented. 

"»For  example,  a  $100  OFO  penalty  may  be 
appropriated  in  severe  cases,  whereas  a  $25  OFO 
penalty  may  be  appropriate  in  others. 
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issued  on  the  factors  that  caused  the 
OFO  to  be  issued  and  then  lifted. 

In  response  to  the  tariff  fding,  parties 
could  protest  the  proposals  and  propose 
alternatives  for  Commission 
consideration. 

The  Commission  requests  comments 
on  the  proposal  set  forth  above.  The 
Commission  is  particularly  interested  in 
comments  on  the  extent  to  which 
current  OFOs  have  created  significant 
problems  and,  if  so,  the  specific 
problems  that  v^rere  created. 

The  Commission  also  solicits 
comments  on  additional  or  alternative 
options.  One  such  option  would  be  to 
use  financial  incentives  based  on  the 
past  OFO  experiences  of  a  pipeline  to 
minimize  future  imposition  of  OFOs. 
For  example,  a  pipeline  that  never 
issues  OFOs  could  be  allowed  to  retain 
a  portion  of  cash-out  penalties,  which 
under  current  Commission  policy 
would  be  automatically  credited  to  its 
customers.  Conversely,  a  pipeline  that 
frequently  issues  OFOs  could  be 
required  to  rebate  a  portion  of  the 
customer's  reservation  charges  if  it  does 
not  fix  within  a  reasonable  time  the 
operational  problems  that  give  rise  to 
frequent  OFOs.  The  Commission  solicits 
comments  on  the  adequacy  of  such 
incentives  and  also  solicits  alternative 
incentives. 

Another  option  would  be  to  require 
automatic  crediting  of  OFO  penalties, 
even  if  the  Commission  retains  its 
current  policy  of  not  requiring  pipelines 
to  credit  most  penalty  revenues.  As 
discussed,  ciurently  pipelines  have 
incentive  to  impose  OFOs  as  a  first 
reaction  to  a  system  operational 
problem.  Requiring  the  automatic 
crediting  of  OFO  penalties  would  at 
least  eliminate  one  potential  incentive. 

Another  option  is  for  the  Commission 
to  institute  a  program  that  monitors  on 
a  periodic  basis  the  frequency  of 
impositions  by  each  regulated  pipeline 
of  OFOs.  If  the  Commission  determines 
that  an  individual  pipeline  frequently 
issues  OFOs,  the  Commission  could 
audit  the  pipeline's  operations  or 
establish  a  proceeding  to  determine  if 
changes  should  be  made  to  the 
pipeline's  tariff. 

The  Commission  solicits  comments 
on  its  proposal,  the  alternative  options, 
and  the  related  questions.  The 
Commission  also  solicits  other 
alternative  proposals  that  commenters 
believe  merit  consideration. 

V.  Negotiated  Rates  and  Services 

Two  of  the  objectives  of  the  regulatory 
changes  proposed  in  this  NOPR  are  to 
promote  greater  innovation  in  service 
offerings,  and  to  increase  the  value  of 
long-term  capacity  as  protection  against 


price  swings  in  the  short-term  market. 
As  explained  below,  allowing  the 
negotiation  of  rates  and  ser\'ices  can 
provide  the  flexibility  necessary  to 
foster  service  innovation.  The 
negotiation  of  rates  and  services  also  has 
the  ability  to  increase  the  attractiveness 
of  long-term  capacity,  so  that  biases 
toward  short-term  capacity  are 
weakened.  In  this  manner,  negotiated 
rates  and  services  can  help  achieve  the 
Commission's  goal  of  creating  a  more 
neutral  regulatory  policy  with  respect  to 
short-term  and  long-term  capacity. 

Permitting  pipelines  to  negotiate  the 
terms  and  conditions  of  service  with 
their  customers  can  have  several 
beneficial  effects.  First,  permitting 
negotiated  terms  and  conditions  of 
service  may  spur  innovation  and 
creativity  in  the  services  provided,  and 
keep  natural  gas  transportation  service 
from  becoming  stagnant.  Traditional 
regulation  does  not  always  allow  for 
innovation  and  gives  regulated 
companies  little  incentive  to  be  creative 
or  to  innovate.  For  example, 
conventional  tariff  procedures  may 
inhibit  the  development  of  innovative 
services,  since  the  need  for  such 
services  may  be  immediate  and  may 
arise  quickly.  Therefore,  presently, 
neither  pipelines,  customers,  nor 
regulators  know  with  certainty  what 
innovations  are  feasible,  or  would  be 
worth  their  cost. 

A  policy  that  permits  pipelines  to 
negotiate  rates  and  terms  of  services 
together  may  give  pipelines  more 
incentive  to  innovate  by  allowing 
pipelines  to  charge  more  for  innovations 
that  customers  value  more.  Also,  the 
ability  to  negotiate  rates  and  services 
may  stimulate  pipelines  to  offer  service 
innovations  that  are  relatively  costless 
to  provide,  something  they  may  have 
had  little  incentive  to  do  under  cost- 
based  rates.  These  innovations  should 
ultimately  improve  the  quality  of  the 
pipelines'  other  tariff  services,  if 
pipelines  are  given  incentives  to 
maintain  and  upgrade  these  services,  as 
well. 

Second,  while  the  negotiation  of 
service  may  be  useful  for  short-term 
services,  its  most  significant  use  may  be 
as  a  valuable  risk  management  tool  for 
pipelines  and  customers  with  respect  to 
long-term  contracts. 

When  a  customer  enters  into  a  long- 
term  contract,  it  must  undertake  a 
number  of  risks.  It  must  bear  the  general 
market  risk  that  the  value  of  capacity 
may  decrease  in  time,  so  that  the 
customer  could  have  acquired  the 
capacity  for  a  lower  rate  later,  or  the  risk 
that  the  pipeline  will  experience  a 
decrease  in  system  throughput,  which 
would  drive  the  maximum  regulated 


rate  up.  The  customer  must  bear  the 
regulatory  risk  that  the  rates  for  the 
capacity  that  it  has  committed  to  under 
the  firm  contract  will  increase  due  to. 
for  example,  the  roUing-in  of  the  costs 
of  new  capacity  construction,  or  other 
general  rate  increases.  The  customer 
must  also  bear  the  customer-specific 
risk  that  its  own  need  for  capacity  might 
fluctuate  or  disappear. 

When  these  risks  are  too  high  for  a 
customer,  at  the  given  rates  for  long- 
term  and  short-term  capacity,  the 
customer  may  be  unwilling  to  hold 
long-term  capacity  contracts.  In  the  past, 
shippers  accepted  some  regulatory-  price 
risk  in  return  for  little  or  no  gas  supply 
risk.  Now,  however,  shippers  appear 
less  willing  to  shoulder  the  price  risks 
associated  with  long-term  contracts  as  a 
result  of  the  increased  attractiveness  of 
short-term  contracts,  the  presence  of 
regulatory  disincentives  to  long-term 
contracts,  such  as  the  right  of  first 
refusal,  and  the  uncertainty  of  potential 
business  impacts  of  state  retail  open- 
access  programs.  The  movement  away 
from  long-term  contracts  increases  the 
pipeline's  risk  that  it  will  not  earn 
enough  revenues  during  the  pipelines 
useful  life  to  cover  its  total  cost  and  an 
acceptable  return  on  the  investment  in 
the  pipeline. 

Allowing  pipelines  and  shippers  to 
negotiate  terms  and  conditions  of 
service,  as  well  as  rates,  may  permit 
greater  flexibility  in  the  allocation  of  the 
shipper's  risk  inherent  in  long-term 
capacity  contracts.  Such  negotiation  of 
rates  and  services  could  permit  the 
parties  to  negotiate  more  flexible 
contracts  for  higher  rates.  Other  options 
for  negotiation  could  include  lower 
rates  for  longer  contract  terms,  differing 
rates  for  the  right  to  reopen  the  contract 
in  specified  contingencies,  or  varying 
rates  for  different  payment  schedules. 

Thus,  a  negotiated  rates  and  services 
poUcy  may  give  parties  the  ability  to 
negotiate  terms  that  will  reduce  the 
shipper's  risk  in  entering  into  a  long- 
term  contract,  thereby  increasing  a 
shipper's  wilhngness  to  execute  long- 
term  contracts  end  encouraging  greater 
long-term  contracting,  generally.  This, 
in  turn,  raises  a  third  benefit  of  allowing 
negotiated  terms  and  conditions  of 
service.  As  the  value  of  long-term 
contracts  increases,  and  more  long-term 
contracts  are  executed,  problems  of 
capacity  turnback  may  be  alleviated. 
Negotiated  rates  and  services  may  give 
pipelines  the  ability  to  attract  new 
customers  and  keep  existing  customers 
as  long-term  contracts  expire,  helping  to 
ensure  that  pipelines  are  able  to  recover 
their  long-term  investment  costs.  Such 
negotiation  is  especially  important  as 
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markets  increasingly  define  the  value  of 
capacity. 

Further,  certain  additional,  indirect 
benefits  can  result  from  permitting 
negotiated  services.  A  policy  favorable 
to  negotiated  services  may  facilitate  the 
unbundling  of  LDC  services  at  the  state 
level,  thereby  extending  customer 
choice  to  more  retail  markets 
nationwide.  It  may  also  position  the  gas 
industry  to  be  a  viable  competitor  of  the 
increasingly  competitive  electric 
industry  for  end  use  customers. 

While  the  Commission  recognizes  the 
important  benefits  that  would  result 
from  a  negotiated  rates  and  services 
policy,  the  Commission  is  also  mindful 
that  significant,  although  probably 
manageable,  concerns  exist  in 
permitting  negotiated  services.  Pipelines 
will  exercise  market  power  if  they  can. 
The  concept  of  negotiated  rates  and 
services — under  which  shippers  and 
pipelines  would  be  able  to  negotiate 
rates  or  service  terms  and  conditions 
that  deviate  from  those  in  the  pipeline's 
otherwise  applicable  tariff — relies  on 
the  theory  that  shippers  would  be  able 
to  choose  a  "recourse"  rate  or  service 
from  the  pipeline's  tariff  as  an 
alternative  to  negotiating  with  the 
pipeline.  In  this  way,  the  recourse 
service  would  act  as  a  check  on  the 
exercise  of  the  pipeline's  market  power. 
Nevertheless,  the  negotiation  of  rates 
and  services,  by  its  nature,  gives 
pipelines  the  ability  to  treat  customers 
differently,  and  thereby  could  facilitate 
a  pipeline's  ability  to  segregate 
customers  and  exercise  market  power. 
A  pipeline  with  market  power  might 
be  able  to  force  captive  customers  to  pay 
for  unwanted  terms  or  conditions  of 
service  by  bundling  them  with  desired 
services,  or  to  pay  for  basic  services  at 
premium  prices.  The  Commission  is 
concerned  that  {>ennitting  the 
negotiation  of  service  could  give 
pipelines  an  incentive  to  degrade  the 
quahty  of  recourse  services  in  order  to 
sell  other  services  on  a  negotiated  basis. 
Another  way  pipelines  could  exercise 
their  market  power  with  negotiated 
services  is  by  unduly  discriminating 
against  certain  customers.  Some  level  of 
discrimination,  or  differentiation, 
among  customers  is  inherent  to  the 
concept  of  negotiating  differing  rates 
and  terms  of  service.  However,  the 
Commission  is  concerned  that  pipelines 
could  give  undue  preference  to  affiliates 
or  other  customers  in  the  offering  of 
negotiated  services. 

Fiulher,  the  Commission  is  keenly 
aware  of  the  natural  tension  that  exists 
between  allowing  negotiated  rates  and 
services,  on  the  one  hand,  and  ensuring 
the  tradability  of  capacity,  on  the  other 
hand.  The  negotiation  of  terms  and 


conditions  of  service  could  make 
capacity  less  tradable  and  deter  the 
Commission's  goal  of  promoting 
competition  in  capacity  markets. 

Many  of  these  concerns  were  raised  in 
response  to  the  Commission's  "Request 
for  Comments  on  Alternative  Pricing 
Methods"  in  Docket  No.  RM95-6- 
000. '0'/  These  concerns  were  part  of  the 
reason  that  the  Commission  was 
reluctant,  in  its  subsequent  "Statement 
of  Policy  and  Request  for  Comments"  in 
Docket  Nos.  RM95-6-000  and  RM95-7- 
000,  to  allow  the  full  range  of 
negotiation,  and  therefore,  declined  to 
permit  the  negotiation  of  terms  and 
conditions  of  service  as  part  of  its 
negotiated  rates  policy  at  that  time.'o^/ 
However,  since  then,  the  Commission 
has  had  the  benefit  of  the  additional 
industry  comments  filed  in  Docket  No. 
RM95-7-000,  and  has  undertaken  a 
thorough  review  of  its  natural  gas 
policies.  The  Commission  now 
recognizes  that  the  concept  of 
negotiated  rates  and  services,  taken 
together  with  the  other  proposals  in  this 
document,  has  the  potential  to  improve 
the  Commission's  regulatory  framework 
for  natural  gas  pipelines. 

Given  the  above  concerns,  the 
Commission  concludes  that  the  benefits 
to  increased  service  innovation  and 
long-term  contracting  that  can  result 
from  the  negotiation  of  terms  and 
conditions  of  service,  together  with 
rates,  are  valuable,  but  only  if  they  do 
not  come  at  the  expense  of  the  interests 
of  recoiu-se  ratepayers,  or  hinder  the 
development  of  competitive  markets. 

Accordingly,  the  Commission 
proposes  to  implement  a  policy 
permitting  the  negotiation  of  rates, 
terms,  and  conditions  of  service  for 
transportation  services  that  will  be 
governed  by  a  set  of  guiding4)rinciples 
designed  to  protect  recourse  and  captive 
customers  from  the  exercise  of  market 
power,  prevent  undue  discrimination 
and  preference,  and  foster  competition 
in  the  interstate  capacity  markets. '"^ 
These  proposed  guiding  principles,  as 
described  below,  will  provide  limits  and 
conditions  on  the  negotiation  of  rates 
and  services  that  should  minimize  the 
risk  of  potential  harm  to  recourse 
shippers  and  capacity  markets,  and 
thereby  help  ensure  that  the  benefits  of 


""  I  Alternatives  to  Traditional  Cost-of-Service 
Ratemaking  for  Natural  Gas  Pipelines.  60  FR  8356 
(Feb.  14,  1995).  70  FERC  1  61,139  (1995). 

'<"/  Alternatives  to  Traditional  Cost-of-Service 
Ratemaking  for  Natural  Gas  Pipelines,  and 
Regulation  of  Negotiated  Transportation  Services  of 
Natural  Gas  Pipelines.  61  FR  4633  (Feb.  7.  1996) 
74  FERC1 61,076  (1996). 

""  See  S  284. 1 1  of  the  proposed  regulations. 


the  negotiated  rates  and  services  policy 
outweigh  such  risks. 

The  Commission  is  seeking  comment 
on  whether  to  permit  the  negotiation  of 
services  in  the  short-term  market.  As  the 
short-term  market  develops,  it  can  be 
argued  that  the  benefits  of  negotiated 
services  are  especially  important  to  the 
short-term  market,  provided  that  such 
negotiation  does  not  impair  the 
tradability  of  short-term  capacity.  A 
number  of  expected  benefits  to  the 
market  may  flow  from  allowing  the 
negotiation  of  short-term  services. 
Short-term  peak  market  conditions 
arguably  require  a  maximum  amount  of 
flexibility  and  customization  for 
shippers.  On  the  other  hand,  the 
Commission  has  not  resolved  how  the 
negotiation  of  short-term  rates  and 
services  could  be  coordinated  with  the 
capacity  auction  process  proposed  in 
this  NOPR.  Typically,  auctions  involve 
the  trading  of  standardized  products 
and  services,  whereas  negotiated 
services  may  not  be  sufficiently 
tradable. 

The  Commission  proposes  to  address 
this  issue  in  the  final  rule,  and  seeks 
analysis  and  comment  on  the 
alternatives  of  whether  to  permit  or 
prohibit  the  negotiation  of  terms  and 
conditions  of  service  in  the  short-term 
market.  Should  the  negotiation  of 
services  be  reserved  for  the  long-term 
market?  Can  negotiation  of  services  be 
accomplished  in  combination  with  the 
auction  process?  What  effect  would  the 
negotiation  of  short-term  services  have 
on  the  tradability  of  short-term 
capacity?  What  are  the  benefits  to  the 
marketplace  of  permitting  negotiation  in 
the  short-term  market? 

In  addition,  while  the  Commission  is 
proposing  in  this  NOPR  to  permit 
negotiated  rates,  terms,  and  conditions 
of  service  imder  the  principles  below, 
the  Commission  also  proposes  to 
conduct  a  generic  review  of  the 
negotiated  services  after  they  have  been 
in  effect  for  two  winter  heating  seasons. 

A.  Guiding  Principles 

The  Commission  is  proposing  to 
permit  the  negotiation  of  any  rate,  or 
term  or  condition  of  service  for 
transportation  services  to  the  extent : 

•  It  does  not  result  in  undue 
discrimination  or  preference; 

•  It  does  not  degrade  the  quality  of 
existing  services; 

•  It  does  not  hinder  the  release  of 
capacity,  or  otherwise  significemtly 
reduce  competition; 

•  Pipelines  do  not  require  customers 
to  take  negotiated  transportation 
services  tied  with  any  unwanted  sales, 
storage,  or  gathering  services  provided 
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by  the  pipeline,  its  affiliates,  or 
upstream  or  downstream  entities;  and 

•  The  terms  of  the  negotiated 
transactions  are  made  publicly 
available. 

These  general  guiding  principles  will 
provide  the  boundaries  within  which 
the  industry  may  conduct  negotiations 
of  rates  and  services,  and  will  be 
applied  on  a  case-by-case  basis.  They 
v\dll  also  give  the  Commission,  and  the 
industry,  a  basic  foundation  for 
evaluating  future  negotiated  deals  that 
cannot  be  envisioned  currently. 
Establishing  more  specific  or  restrictive 
guidelines  could  limit,  in  the  future,  the 
degree  of  innovation  that  potentially 
could  be  achieved. 

Further,  the  Commission  proposes 
that  if  a  pipeline  violates  any  of  these 
proposed  guiding  principles,  the 
Commission  would  revoke  that 
pipeline's  authority  to  negotiate  rates 
and  services.  Establishment  of  this 
penalty  up-front  for  violating  the 
guidelines  of  the  negotiated  rates  and 
services  policy  should  serve  as  an 
incentive  for  compliance.  In  addition, 
the  traditional  remedies  available  under 
the  NGA  would  also  be  available  to  the 
Commission  to  use. 

Each  of  the  proposed  guiding 
principles  is  cUscussed  more  fully 
below. 

1.  No  Undue  Discrimination  or 
Preference 

The  Conmiission  is  particularly 
concerned  that  the  negotiation  of  rates 
and  services  does  not  violate  the 
statutory  prohibition  against  undue 
discrimination  and  preference  in  the 
NGA.'o*  The  very  nature  of  negotiated 
rates  and  services  is  to  provide  some 
customers  rates  and  services  that  dinger 
from  those  provided  to  others.  However, 
the  negotiation  of  rates  and  services 
under  the  proposed  policy  caimot  be 
imduly  discriminatory  or  preferential. 
Practically  speaking,  imder  existing 
undue  discrimination  standards,  this 
would  require  that  "similarly  situated" 
shippers  have  rights  to  the  same 
negotiated  deal.  The  cases  in  which  the 
Conmiission  has  applied  the  "similarly 
situated"  standard  in  the  past  provide 
some  guidance  on  the  meaning  of 
"similarly  situated"  shippers. '°* 


'°*See  Section  4(b)  of  the  NGA.  15  U.S.  C  717c 
(1994). 

""  See  Tennessee  Gas  Pipeline  Company,  77 
FERC  161.877  (1996)  (requiring  the  pipeline  to  file 
specific  information  to  enable  shippers  to 
determine  if  they  are  similarly  situated  to  particular 
negotiated  rate  customers,  including  the  type  of 
service,  the  receipt  and  delivery  points  applicable 
to  the  service,  and  the  volume  of  gas  to  be 
transported):  and  Standards  of  Conduct  and 
Reporting  Requirements  for  Transp>ortation  and 
Affiliate  Transactions.  59  FR  32885  (June  27, 1994). 


Nevertheless,  the  Commission 
recognizes  that  clear  guidelines,  or 
standards,  on  what  constitutes  undue 
discrimination  or  preference  in 
negotiating  rates  and  services  may  need 
to  be  established  before  any  negotiation 
takes  place  so  that  the  industry  can 
abide  by  this  principle.  Such  up-front 
standards  could  provide  guidance  to 
pipelines  and  shippers  about  acceptable 
negotiation  practices,  eliminating 
confusion  about  what  does  and  does  not 
constitute  permissible  conduct,  and 
could  minimize  the  risk  of 
discrimination  occurring  before 
standards  emerge  from  a  case-by-case 
complaint  and  review  process.  The 
standards  may  also  be  critical  to 
effective  monitoring  and  enforcement. 

While  the  Commission  is  considering 
developing  such  generic  undue 
discrimination  guidelines,  such 
standards  could  prove  difficult  to  craft, 
since  undue  discrimination  findings 
usually  depend  on  specific  facts  and 
often  are  subject  to  widely  varied  and 
subjective  interpretation.  Thus,  the 
Commission  seeks  comment  on  the  need 
for,  and  feasibiUty  of,  its  developing 
clear  standards  on  what  constitutes 
undue  discrimination  or  preference 
before  negotiations  are  permitted  to 
occur.  The  Commission  further  requests 
commenters  to  discuss  what  should  be 
the  standards  for  imdue  discrimination, 
including  whether  the  "similarly 
situated"  standard  should  continue  to 
be  used,  and  if  so,  how  that  term  should 
be  defined. 

2.  No  Degradation  of  the  Quality  of 
Existing  Services 

A  core  concern  of  captive  customers, 
shared  by  the  Commission,  is  the  effect 
a  negotiated  rates  and  services  policy 
could  have  on  the  quality  of  service  that 
recourse  shippers  receive.  Permitting 
the  negotiation  of  particular  terms  and 


FERC  SUU.  &  Regs.  1  30.997  at  31.067-68  (1994) 
(Order  No.  566)  (requiring  pipelines  to  post 
particular  information  on  their  EBBs  regarding 
affiliate  discounts,  including  quantity  and  point 
data,  to  enable  non-affiliates  to  determine  if  they  are 
entitled  to  a  similar  discount).  See  also,  Iroquois 
Gas  Transmission  System,  L.P..  79  FERC  1 61.394 
(1997),  rehg  denied.  82  FERC  1 61,086  (1998) 
(holding  that  the  pipeline  may  not  charge  new 
expansion  shippers  and  existing  shippers  different 
rates,  based  on  findings  that  differences  between 
each  shipper  group  stemming  from  the  time  when 
each  group  came  on  the  system,  such  as  differences 
in  receipt  and  delivery  points  or  available 
competitive  alternatives,  were  insufficient  to  justify 
disparate  treatment);  and  El  Paso  Natural  Gas 
Company.  62  FERC  161,311  at  62,990-91  (1993). 
followed  in  \NR  Pipeline  Company,  66  FERC 
1 61.340  at  62.130-31  (1994)  and  Questar  Pipeline 
Company  v.  PacifiCorp,  70  FERC  1  61.328  at  62.009 
(1995)  (shippers  holding  discounted  rate  contracts 
between  certain  primary  points  do  not  have  the 
right  to  use  alternate  points  at  the  discounted  rate, 
since  the  market  conditions  may  not  be  the  same 
at  the  primary  and  alternate  points). 


conditions  of  service  might,  in  a  direct 
way,  adversely  affect  the  quality  of  one 
or  many  recourse  shippers'  service.  For 
example,  negotiations  to  loosen  a 
pipeline's  imbalance  provision  for  some 
shippers  may  force  the  tightening  of 
allowed  tolerances  for  others. 

Therefore,  the  Commission  proposes 
to  permit  the  negotiation  of  rates  and 
services  as  long  as  the  quality  of  service 
for  recourse  shippers  is  not  diminished 
or  degraded.  The  Commission's 
objective  in  proposing  this  principle  is 
to  prevent  pipelines  from  negotiating 
services  at  the  expense  of  service  quality 
for  recourse  shippers. 

3.  No  Impairment  of  the  Tradability  of 
Capacity 

The  negotiation  of  terms  and 
conditions  of  service  could  impair  or 
reduce  competition  in  capacity  markets. 
This  may  happen  either  because  service 
may  become  defined  so  differently  that 
capacity  is  no  longer  fungible,  or 
because  customers  voluntarily  give  up 
the  rights  that  make  trading  possible  in 
exchange  for  a  rate  reduction.  This,  in 
turn,  could  diminish  the  degree  of 
competition  in  capacity  markets 
generally,  or  in  some  specific  markets. 

Thereiore,  to  guard  against  this,  the 
Commission  proposes  to  permit  the 
negotiation  of  rates  and  services  as  long 
as  such  negotiation  does  not  impair 
tradabiUty  of  capacity,  result  in  a 
significantly  greater  concentration  of 
sellers  in  capacity  markets,  or  otherwise 
significantly  reduce  existing 
competition.  Since  the  full  range  of 
innovation  that  might  occur  under  the 
negotiated  rates  and  services  policy 
cannot  be  known  at  this  time,  it  may  be 
that  shippers  will  be  able  to  develop 
negotiated  services  that  do  not  impair 
the  tradability  of  capacity.  To  help 
enable  shippers  to  release  negotiated 
services,  mechanisms  may  be  developed 
which  allow  negotiated  service  to  revert 
to  standard  service  at  the  releasing 
shipp>er's  option  when  released  to 
another  shipper.'* 

4.  No  Unwanted  Tying  Arrangements 

One  of  the  Commission's  objectives  in 
Order  No.  636  was  to  prevent  the 
exercise  of  market  power  over 
transportation  from  being  extended  to 
the  sale  of  natural  gas,  through  the  tying 
of  the  two  different  services.  The 
negotiation  of  terms  and  conditions  of 
service  can  raise  new  issues  in  this 
regard.  Permitting  pipelines  to  negotiate 
individualized  services  may  prompt 
pipelines  to  require  customers  to  take 
packages  of  service,  either  from  the 
pipeline,  its  affiliate,  or  another  entity. 


>°* Tills  is  discussed  more  fully  below. 
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that  include  both  transportation  and 
sales  services  that  are  currently 
available  separately.  Similar  concerns 
arise  from  attempts  to  bundle 
transportation  with  unwanted  storage  or 
gathering  services.  Allowing  pipelines 
to  force  customers  to  take  tied  services 
could  adversely  affect  commodity 
markets  that  are  currently  competitive, 
or  competition  between  sellers  of 
capacity,  and  could  lead  to  increased 
preferences  for  affiliates. 

Therefore,  the  Commission  proposes 
that  a  pipeline  may  not  require  that  a 
negotiated  transportation  service  be  tied 
writh  any  unwanted  sales  service  or 
other  services  provided  by  the  pipeline, 
its  affiliate,  or  by  any  upstream  or 
downstream  entity,  unless  that  service 
is  necessary  to  the  provision  of  the 
negotiated  transportation  service.  While 
the  Commission  does  not  envision  that 
the  tying  of  gathering  or  sales  service  to 
the  transportation  service  would  be 
necessary  to  the  transportation  service, 
there  may  be  instances  where  storage 
service  could  he  a  prerequisite  for  the 
pipeline's  ability  to  provide  the 
negotiated  transportation  service. 

5.  Transparency  of  Negotiated 
Transactions 

The  Commission  proposes  to  require 
that  the  essential  elements  of  negotiated 
transactions,  including  price,  be 
transparent  to  the  public  and  the 
Commission.  The  full  disclosure  of  the 
terms  of  the  negotiated  transactions  is 
critical  to  the  abihty  of  shippers  and  the 
Commission  to  detect,  and  deter,  the 
exercise  of  market  power  and  undue 
discrimination  and  preference.  The 
transparency  of  negotiated  arrangements 
also  enables  shippers  to  make  informed 
purchasing  decisions. 

The  need  for  transparency  has  guided 
the  Commission's  development  of  the 
proposed  procedures  for  implementing 
a  negotiated  rates  and  services  policy. 
Thus,  as  discussed  infra,  the 
Commission  is  proposing  to  require 
pipelines  to  file  with  the  Commission 
and  serve  on  firm  shippers,  written 
notice  of  all  essential  information  about 
a  negotiated  transaction  prior  to  the 
transaction  taking  effect.  The 
Commission  is  also  proposing  to 
increase  its  existing  reporting 
requirements. 

B.  Implementation  of  the  Negotiated 
Rates  and  Services  Policy 

1.  Procedural  Mechanism 

The  American  Gas  Association  (AGA). 
on  behalf  of  itself  and  the  Interstate 
Natural  Gas  Association  of  America 
(INGAA),  proposed  to  the  Commission, 
by  letter  dated  May  4, 1998,  a  method 


for  implementing  a  negotiated  services 
pohcy.  AGA/INGAA's  proposed  method 
would  entail  each  pipeline  making  an 
initial  "benchmark"  filing,  prior  to  its 
first  negotiation  of  service,  that  would 
(a)  set  forth  certain  terms  or  conditions 
of  service  that  could  not  be  negotiated 
absent  30  days  prior  notice,  and  [b) 
establish  a  high  standard  for  quality  and 
reliability  of  recourse  service,  as  well  as 
better  define  essential  elements  of  the 
pipeline's  tariff.  Then,  after  Commission 
approval  of  the  initial  benchmark  filing, 
the  pipeline  would  be  able  to 
implement,  after  10  days  prior  notice, 
negotiated  deals  containing  items  not 
identified  in  the  initial  filing  as 
requiring  30  days  prior  notice.  The 
Pipeline  Transportation  Customer 
Coalition  (Coalition),  comprised  of  end 
users,  marketers,  producers,  and 
municipal  distributors,  filed  with  the 
Commission  a  letter  opposing  AGA/ 
INGAA's  negotiated  services  proposal 
and  more  broadly,  the  concept  of 
negotiated  services. '"^ 

As  discussed  above,  the  negotiation  of 
rates  and  services  can  serve  a  valuable 
role  in  the  Commission's  proposed  new 
regulatory  approach.  While  the 
Commission  acknowledges  the  potential 
risk  of  harm  to  competitive  markets  and 
recourse  shippers,  that  risk  appears  to 
be  manageable.  Therefore,  the 
Commission  is  proposing  a  method  for 
implementing  negotiated  services  that 
has  some  similarity  to  aspects  of  AGA/ 
INGAA's  proposed  method. 

The  Commission  is  proposing  to 
require  a  pipeline  interested  in 
negotiating  terms  and  conditions  of 
service  to  make  an  initial  filing 
requesting  authority  to  negotiate  rates 
and  services  on  its  system.  This  initial 
filing  would  accomplish  two  equally 
important  functions.  First,  it  would 
define  and  establish  a  high  quality 
recourse  service. '«»*  Second,  the  initial 
fifing  would  estabhsh  the  parameters  of 
permissible  and  impermissible 
negotiation  for  that  pipeline  in  advance 
of  any  negotiation  of  service  or 
implementation  of  negotiated  services. 
This  would  be  accomplished  by  the 
pipeline  identifying  categories  of  non- 
negotiable,  negotiable,  and  potentially 
negotiable  terms  or  conditions  of 
service,  as  described  in  more  detail 
below.  The  Commission  would  closely 
scrutinize  the  proposed  categories  of 
terms  and  conditions  of  service, 
particularly  the  terms  and  conditions  of 
service  included  within  the  negotiable 


•°' See  June  17.  1998  letter  of  the  Pipeline 
Transportation  Customer  Coalitation  filed  in  Docket 
No.  PL97-1-000. 

"••Further  discussion  of  this  aspect  of  the 
proposal  is  included  in  the  discussion  below  on  the 
establishment  of  initial  recourse  service. 


category,  to  ensure  consistency  with  the 
proposed  guiding  principles.  For 
example,  the  Commission  would 
analyze  whether  the  negotiation  of  the 
negotiable  items  could  adversely  affect 
the  quality  of  other  services  or  the 
tradability  of  capacity,  and  whether 
additional  terms  and  conditions  should 
be  included  in  the  non-negotiable 
category.  Interested  parties  would  have 
the  opportunity  to  comment  on  and 
protest  any  aspect  of  the  initial  filing, 
and  the  Commission  would  carefully 
consider  all  such  comments  and 
protests.  Only  after  such  review,  and 
Conmiission  approval  of  the  initial 
filing,  would  the  pipeline  be  permitted 
to  begin  negotiations  and  implement 
negotiated  services.  In  addition,  after 
the  Commission  approved  the  initial 
filing,  the  pipeline  would  be  required  to 
include  the  categories  of  terms  and 
conditions  of  service  in  its  tariff. 

The  non-negotiable  category  of  terms 
and  conditions  of  service  would  include 
certain  terms  and  conditions  of  service 
that  could  never  be  negotiated,  and 
thus,  would  be  per  se  non-negotiable.  A 
pipeline  might  include  in  this  category 
terms  or  conditions  that,  by  their  nature, 
would  directly  affect  the  services  of 
other  shippers  (e.g.,  force  majeure, 
higher  ciulailment,  or  generic  OFOs 
provisions). 

The  negotiable  category  of  terms  and 
conditions  of  service  would  include 
particular  items  that  the  pipeline  would 
be  permitted  to  negotiate,  at  its  and  its 
customers'  discretion.  A  pipeline  could 
include  permissible  ranges  of  flexibility 
for  each  negotiable  area  of  service. 
These  negotiable  deals  would  be 
permitted  to  be  implemented  after  10 
days  prior  written  notice  to  firm 
shippers  and  the  Commission.'"*  The 
Commission  is  proposing  to  permit 
these  negotiable  services  to  go  into 
effect  at  the  end  of  the  10  day  notice 
period,  without  action  on  the  notice 
filing  by  the  Commission,  since  the 
Commission  would  have  already 
generically  approved  the  negotiation  of 
these  items  by  that  pipeline  with  its 
action  on  the  initial  filing.  Similarly, 
other  shippers  would  have  had  the 
opportunity  to  comment  on  or  oppose 
the  pipeline's  proposed  negotiation  of  a 
particulfu-  term  or  condition  of  service  at 
the  initial  filing  stage. 

The  Commission,  however,  seeks 
comment  on  whether  a  shorter  advance 
notice  period,  or  any  advance  notice  at 
all,  is  necessary  for  contracts  containing 
the  items  identified  by  the  initial  filing 
as  negotiable.  Parties  should  comment 
on  whether  such  negotiated  contracts 
could  be  self-implementing,  becoming 


'"See  18  CFR  385.2007  (1998). 
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effective  upon  the  agreement  of  the 
pipeline  and  the  shipper,  subject  only  to 
the  pipeline  filing  and  posting  a 
transactional  report  of  the  negotiated 
deal  contemporaneous  with  the 
execution  of  the  contract. 

The  potentially  negotiable  category  of 
terms  and  conditions  of  service  would 
not  need  to  be  specifically  identified, 
but  would  encompass  all  other  terms 
and  conditions  of  service  not  identified 
in  the  non-negotiable  or  negotiable 
categories.  Items  would  fall  into  this 
category  if  they  had  the  potential  to 
have  an  impact  on  the  service  of  other 
shippers,  or  had  the  potential  to  violate 
one  of  the  other  guiding  principles. 
Thus,  any  negotiation  of  these 
unspecified  terms  and  conditions  of 
service  would  require  prior  notice,  an 
opportvmity  for  other  shippers  to 
comment,  and  Commission  review  of 
the  particular  negotiated  transaction 
before  taking  effect.  Specifically,  the 
pipeline  would  be  required  to  make  a 
filing  under  Sections  4(d]  and  (e)  of  the 
NGA  before  the  negotiated  deal  could 
take  effect.*'"  The  30  days  prior  written 
notice  to  the  Commission  and  firm 
shippers  provided  by  the  Section  4 
filing  would  give  all  other  shippers  the 
opportunity  to  protest  the  negotiated 
transaction  before  it  takes  effect,  and  the 
Commission  would  have  the  ability,  as 
usual,  to  accept,  reject,  or  suspend  the 
pipeline's  filing. 

The  pipeUne's  Section  4  filing  would 
need -to  contain  the  essential  aspects  of 
the  negotiated  agreement,  including:  the 
name  of  the  shipper,  any  affiliation  with 
the  pipeline,  the  contract  quantity,  the 
applicable  rate(s],  the  receipt  and 
delivery  points,  and  a  brief  description 
of  the  negotiated  term  or  condition  of 
service  with  reference  to  the  modified 
provision  of  the  recourse  tariff  or  rate 
schedule.  The  fiUng  would  also  contain 
a  statement,  with  any  supporting 
information,  that  no  mateital  adverse 
effects  on  the  benchmark  service  will 
result  from  the  negotiated  term  or 
condition.  This  statement  and 
supporting  information  would  create  a 
rebuttable  presumption  that  the 
negotiated  transaction  will  ngt  have  any 
material  adverse  effect  on  the  recourse 
service.  If  the  presvunption  is  overcome, 
the  ultimate  biuden  of  persuasion 
would  be  on  the  pipeline  to  show  that 
no  degradation  of  the  recourse  service 
would  result. 

Finally,  the  Commission  is  also 
proposing  to  continue  the  current 
practice  of  allowing  pipelines  to 
negotiate  unique  services  in  individual 
rate  schedides  that  are  then  made 
available  to  all  customers,  since  this 


>"»15U.S.C  717c  (1994). 


method  already  serves  the  industry 
well. 

Although  the  Commission  is 
proposing  the  method  for  implementing 
negotiated  services  described  above,  the 
Commission  would  also  consider 
variations  on  this  method,  including  the 
specific  proposal  advanced  by  AGA/ 
INGAA.  In  this  regeud,  the  Commission 
requests  comment  on  whether  pipelines 
could  be  given  an  option  of 
implementing  negotiated  terms  and 
conditions  of  service  without  having  to 
initially  file  general  tariff  provisions 
defining  the  scope  of  permissible  or 
impermissible  negotiation.  That  is, 
could  pipelines  also  be  permitted  to 
negotiate  unique  deals  with  individual 
shippers  that  include  terms  and 
conditions  that  deviate  from  those  in  its 
existing  tariff,  by  filing  each  negotiated 
contract  with  30  days  advance  notice, 
and  bypassing  the  initial  tariff  filing? 
The  Commission  invites  comments 
discussing  the  pros  and  cons  of  the 
proposed  implementation  method, 
including  whether  that  method 
adequately  addresses  concerns  which 
have  been  expressed  about  the 
pipelines'  potential  exercise  of  market 
power.  Commenters  are  also  invited  to 
suggest  alternative  procedures  for 
implementing  negotiated  rates  and 
services. 

2.  Recourse  Service 

The  recourse  service,  which  would  be 
available  to  all  shippers,  serves  as  an 
alternative  to  negotiating  with  the 
pipeline,  and  an  important  check  on  the 
pipeUne's  potential  exercise  of  market 
power.  Therefore,  the  Commission  must 
ensure  that  the  recourse  service  is 
initially,  and  remains  over  time,  a  high 
quality  service,  so  that  it  stays  a  viable 
alternative  to  negotiated  rates  and 
services.  Below,  the  Cominission 
presents  proposals  for  initially 
estabhshing  a  good  quahty  recourse 
service,  and  for  maintaining  the  vitality 
of  that  recourse  service  in  the  future. 

a.  Establishment  of  Initial  Recourse 
Service.  The  Commission  proposes  to 
require  that  each  pipeline's  initial 
voluntary  filing  to  implement  negotiated 
terms  and  conditions  of  service  define 
the  components  of  that  pipeline's 
recourse  service.  Pipelines  would  be 
required  to  design  a  recourse  service 
that  is  of  a  high  quality  and  reliability, 
and  maintains  at  least  the  level  of 
service  being  offered  by  the  pipeline  in 
its  currently  effective  tariff.  Core 
elements  of  the  pipeline's  recoiuse 
service  that  are  not  adequately  defined 
in  the  tariff,  including  standard 
operating  practices,  would  be  identified 
by  the  pipeline  or  its  customers  in 
conjiuiction  writh  the  filing. 


Essentially,  this  method  of 
establishing  initial  recourse  service 
would  require  that  any  pipeline 
choosing  to  implement  negotiated  terms 
and  conditions  of  service  submit  its 
tariff  services  for  review  and 
modification  to  establish  adequate 
recourse  service  in  exchange  for  the 
authorization  to  negotiate  terms  and 
conditions  of  service.  This  proposal 
would  provide  a  procedure  to  address 
shippers'  dissatisfaction  with  some 
pipelines'  existing  service  offerings,  and 
their  concerns  that  the  literal  language 
of  the  existing  tariffs  might  permit 
pipelines  to  reduce  the  quality  of 
recourse  service  from  that  enjoyed 
under  current  operating  practice.  Thus, 
the  review  and  modification  of 
individual  pipelines'  existing  tariff 
services  will  help  ensure  that  recourse 
service  is  adequate  before  any 
negotiation  of  rates  or  services  takes 
place. 

However,  the  Commission  also  seeks 
comments  on  whether  using  pipelines' 
existing  tariffs  as  the  initial  recourse 
service,  without  requiring  new  fiUngs, 
might  be  less  burdensome  on  the 
industry  and  the  Commission,  and 
thereby  permit  pipelines  and  shippers 
to  begin  negotiating  rates  and  services 
sooner  than  if  initial  filings  to  estabUsh 
recourse  service  were  required.  Parties 
should  also  comment  on  whether  the 
existing  rates,  terms,  and  conditions  in 
pipelines'  current  tariffs  could  be 
acceptable  as  initial  recourse  services, 
since  they  have  already  been  found  by 
the  Commission  to  be  just  and 
reasonable.  In  commenting,  parties 
should  evaluate  the  need  for 
estabhshing  adequate  recourse  services 
against  the  ability  to  implement  the 
negotiated  rates  and  services  poUcy 
without  undue  delay. 

Another  option  for  establishing  initial 
recourse  service  would  be  to  have  GISB 
generically  identify  basic  elements  of 
service  that  could  not  be  subject  to 
negotiation.  E)esignating  particular 
terms  or  conditions  as  non-negotiable 
would  have  the  effect  of  defining  some 
of  the  basic  terms  and  conditions  of 
service  that  comprise  recourse  service. 
Some  commenters  have  requested  that 
the  Commission  generically  specify 
particular  terms  or  conditions  as  non- 
negotiable.  However,  GISB  is  the  one 
forum  where  all  segments  of  the 
industry  are  brought  together,  making 
across-the-board  consensus  on  this  issue 
a  possibility.  The  Commission  requests 
comments  on  the  feasibility  and  value  of 
having  GISB  define  initial  recourse 


service. 


b.  Maintaining  Vitality  of  Recourse 
Service  Over  Time.  For  recourse  service 
to  remain  a  viable  option  to  negotiated 
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service,  the  overall  quality  of  the 
recourse  service  must  continue  to  meet 
shippers'  needs.  The  Commission  is 
concerned  that  over  time  the  quality  of 
recourse  service  may  deteriorate.  By  not 
updating  recourse  service  to  keep  pace 
with  changing  markets,  technology,  and 
customer  needs,  or  by  maintaining  a 
low-quality  or  inferior  recourse  service, 
pipelines  could  force  captive  customers 
into  negotiating  the  basic  services  they 
need,  at  premium  rates. 

Thus,  the  Commission  finds  that  a 
mechanism  needs  to  be  established  to 
review  recourse  services  to  ensure  they 
remain  viable  alternatives  to  negotiated 
services.  Accordingly,  the  Commission 
proposes  to  implement  periodic  reviews 
of  the  rates,  terms,  and  conditions  of 
recourse  service. '''  As  discussed  in 
more  detail  below,  the  Commission 
proposes  that  these  periodic  reviews 
take  place  on  a  three-to-five  year  cycle, 
although  comment  is  invited  on 
proposals  for  alternative  review  cycles. 
These  periodic  reviews  would  provide 
the  Conunission  with  the  opportunity  to 
examine  the  range  of  terms  and 
conditions  included  in  the  recourse 
service,  and  to  assess  the  quality  of  the 
recourse  service  as  a  whole.'** 

The  periodic  reviews  would  provide  a 
forum  for  the  Conunission  to  determine 
if  certain  negotiated  services  offered  by 
some  pipelines  should  be  offered  as 
recourse  services  after  some  reasonable 
time.  This  would  allow  captive 
customers  to  obtain  the  benefits  of 
service  innovation,  while  at  the  same 
time  giving  pipelines  a  reasonable 
period  of  time  to  profit  from  their 
innovative  service  offerings  before 
having  to  offer  the  service  at  a  cost- 
based  rate.  The  periodic  reviews  of 
recourse  services  would  also  enable 
proposed  additions  or  changes  to 
recourse  service  to  be  considered 
comprehensively,  to  help  ensure  that 
the  new  package  of  recourse  services  is 
both  operationally  feasible  and  cost 
effective. 

There  are  several  different  ways  that 
the  Commission  could  implement  the 
periodic  reviews  of  recourse  service. 
The  periodic  review  could  be 
undertaken  on  an  individual  pipeline 
basis,  on  a  regional  basis,  or  on  a 
national,  or  generic,  basis.  The 
Commission  proposes  to  establish 
recourse  services,  through  the  periodic 
reviews,  for  each  individual  pipeline. 
This  approach  is  likely  to  provide  the 
best  match  of  customers'  service  needs 
with  the  operational  capabihties  of 


'»' See  propos«i  §  284. 10(c). 

"'The  Commission  may  need,  at  some  point  in 
the  future,  to  adopt  standards  that  define  recourse 
service  quality. 


individual  pipeUnes.  Establishing 
recourse  services  individually,  for  each 
pipeline,  would  also  allow  rate  issues  to 
be  treated  simultaneously  with  service 
issues. 

The  Commission  proposes  that 
pipelines  offering  negotiated  terms  and 
conditions  of  service  file  information 
with  the  Commission  every  three  to  five 
years  that  will  ensure  the  viability  of  the 
pipeline's  recourse  service.  The 
information  proposed  to  be  filed  is 
intended  to  give  the  Commission 
adequate  information  to  determine 
whether  and  how  to  modify  the 
pipeline's  recourse  rates  and  service  to 
keep  pace  with  market  conditions. 

Tne  information  would  need  to  be 
filed  for  each  type  of  negotiated 
service — the  negotiated  services  that 
take  effect  on  shortened  notice  and  the 
transactions  subject  to  30  days  notice. 
The  filing  would  include  data  on  the 
names  and  types  of  shippers  negotiating 
the  contracts,  the  terms  negotiated,  the 
contract  demand,  and  volumes  moved 
under  the  contracts. 

In  addition,  to  permit  a  comparison  to 
the  pipeline's  current  recourse  service, 
the  pipeline  would  hav^o  provide 
aggregate  data  for  each  category  of 
negotiated  service,  and  for  the  recourse 
service.  The  aggregate  data  would 
include  information  on  total  contract 
demand,  aggregate  volumes,  and 
revenues  for  the  negotiated  contracts 
and  the  recourse  service. 

Commenters  are  requested  to  address 
the  adequacy  of  the  information 
required  in  the  proposal,  including 
whether  more  detailed  information  is 
necessary,  and  are  encouraged  to 
suggest  other  information  that  might 
better  permit  the  Commission  to  review 
negotiated  rates  and  services. 

The  Commission  is  still  considering, 
as  an  alternative  to  the  pipeline-specific 
review  of  recoiuse  service,  requiring  the 
periodic  recouiirs  service  reviews  to  be 
made  on  a  regional  basis,  before  any 
individual  pipeline-specific  adjustments 
are  made.  C3n  the  one  hand,  the 
establishment  of  recourse  services  on  a 
regional  basis,  so  that  the  recourse 
services  offered  by  all  pipelines  in  a 
given  region  would  be  as  nearly 
equivalent  as  possible  given  operational 
differences  among  pipelines,  could 
result  in  greater  standardization  of 
pipeline  services  and  practices,  thereby 
enhancing  competition  and  tradability 
of  capacity.  It  could  also  lower 
transaction  costs  for  customers.  In 
addition,  a  regional  approach  may  be 
less  burdensome  on  shippers  because 
they  would  need  to  participate  in  fewer 
proceedings.  On  the  other  hand,  it  may 
be  difficult  to  develop  recourse  services 
for  all  pipelines  in  a  region,  since  a 


regional  approach  would  not  facilitate 
the  tailoring  of  services  to  the 
operational  capabilities  of  specific 
pipelines. 

The  Commission  seeks  comment  on 
the  different  ways  that  the  Commission 
could  implement  the  periodic  reviews 
of  recourse  service,  including  comment 
on  the  merits  of  establishing  recourse 
service  on  a  regional  basis  through 
regional  reviews.  Parties  may  discuss 
the  advantages  and  disadvantages  of 
each  approach,  and  how  a  regional 
approach  might  be  performed. 

3.  The  Release  of  Negotiated  Capacity 

To  enhance  the  tradability  of  capacity 
luider  negotiated  service  contracts,  the 
Commission  is  contemplating  requiring 
pipelines  to  include  in  their  tariffs  a 
provision  that  allows,  but  does  not 
require,  a  negotiated  service  to  revert  to 
a  standard  form  of  service  when  it  is 
offered  for  release.  This  should  make  it 
easier  for  the  customer  under  a 
negotiated  service  contract  to  release  its 
capacity.  This  is  because  a  negotiated 
service  agreement  may  contain 
provisions  tailored  to  a  customer's 
needs  which  render  the  service 
undesirable  to  other  shippers  with 
different  needs.  This  provision  could 
apply  either  to  all  negotiated  services,  or 
only  to  those  that  represent  an 
enhancement  over  the  standard  service. 
The  provision  could  also  be  structured 
such  that  any  negotiated  term  or 
condition  of  service  which  the 
replacement  shipper  desires  would 
remain  in  the  contract. 

In  the  case  where  a  releasing  shipper 
negotiates  enhanced,  more  flexible,  or 
"better"  services  than  the  standard 
service,  the  releasing  shipper 
presumably  would  be  compensated  for 
reselling  capacity  as  if  it  was  standard 
service,  regardless  of  what  it  paid  for  the 
capacity.  If  negotiated  services  are 
below  the  standard  level  included  in  the 
tariff  provision,  the  releasing  shipper 
might  be  required  to  pay  the  difference 
between  the  negotiated  rate  and  the 
standard  rate  before  reselling  its  service 
as  standard  service.  In  both  cases, 
reversion  of  a  negotiated  service  to  a 
standard  form  of  service  would  be 
allowed  only  when  operationally 
feasible,  and  only  when  requested  by 
the  releasing  shipper. 

The  Commission  requests  comment 
on  this  potential  method  for  helping 
ensure  that  negotiated  capacity  remains 
tradable,  particularly  on  the  feasibility 
of  implementing  such  a  requirement. 
Commenters  should  address  how 
critical  establishing  this  reversion 
requirement  is  to  permitting  the  release 
of  capacity  under  a  negotiated  contract, 
how  difficult  it  would  be  to  define  what 
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service  is  of  a  higher  or  lower  quality 
than  the  standard  level  of  service,  and 
to  what  extent  operational  difficulties  in 
permitting  the  reversion  to  a  standard 
form  of  service  might  limit  the  overall 
value  of  this  approach. 

4.  Negotiation  of  Rates  and  Services 
With  Affiliates 

As  stated  previously,  the  Commission 
proposes  to  permit  the  negotiation  of 
rates  and  services  where  similarly 
situated  shippers  have  rights  to  the 
same  negotiated  deal.  The  Commission 
is  considering  whether  additional 
protections  are  required  to  protect 
against  imduly  preferential  treatment  in 
favor  of  pipeline  marketing  affiliates  or 
whether  the  Commission's  existing 
marketing  affiliate  rules  provide 
adequate  protections.  Therefore,  the 
Commission  proposes  to  permit 
pipelines  to  negotiate  terms  and 
conditions  of  service  with  their 
marketing  affiliates  so  long  as  all  other 
similarly  situated  shippers  are  offered 
the  same  rates  and  services.  Consistent 
with  prior  precedent,  the  Commission 
proposes  to  estabUsh  a  rebuttable 
presumption  that  all  shippers  receiving 
the  same  type  of  service,  using  the  same 
pipeline  facilities,  are  similarly 
situated.  "3  The  pipeline  could  rebut  the 
presumption  by  showing  that  a 
particular  shipper  or  group  of  shippers 
is  not  similarly  situated  with  its  affiliate 
in  order  to  justify  not  offering  the  same 
negotiated  deal  to  non-affiliated 
shippers. 

The  Commission  seeks  comments  on 
whether  the  above  proposal  provides 
adequate  protection  against  undue 
discrimination.  For  example,  should  the 
Commission  consider  stronger 
protections,  such  as  precluding  the 
negotiation  of  rates  and  services  with 
marketing  affiliates  as  unduly 
preferential  imless  all  other  shippers  are 
offered  the  same  rates  and  services? 
Alternatively,  could  robust  monitoring 
be  adequate  to  discourage  and  prevent 
pipelines  from  giving  undue  preference 
to  their  affiliates  eliminating  the  need 
for  stronger  protections?  If  so,  what 
types  of  information  would  the 
Commission  need  to  gather  to  meet  its 
monitoring  objectives,  and  how 
burdensome  would  it  be  to  provide  this 
information?  Is  some  other  form  of 
protection  better  suited  to  the 


'"See Tennessee  Gas  Pipeline  Company,  77 
FERC  at  61,877  (requiring  the  pipeline  to  file 
specinc  information  to  enable  shippers  to 
determine  if  they  are  similarly  situated  to  particular 
negotiated  rate  customers],  see  also,  Iroquois  Gas 
Transmission  System,  L.P.  CP96-687-000,  79  FERC 
\  61,394  at  62.693  (1997),  reb'g  denied.  82  FERC 
161,086  (1998)  (rejecting  proposal  to  discount 
service  to  expansion  shippers  as  unduly 
discriminatory  against  existing  shippers). 


Commission's  purpose  of  ensuring 
against  undue  discrimination? 
Commenters  are  invited  to  respond  to 
these  issues  and  may  raise  any  related 
issues  not  presented  here. 

5.  Negotiation  of  Capacity  Release  and 
Flexible  Point  Rights 

The  Commission  is  considering 
whether  the  rights  to  release  capacity 
and  to  flexible  receipt  and  delivery 
points  should  be  included  among  the 
terms  or  conditions  of  service  that  could 
not  be  changed  by  negotiation.  Capacity 
release  is  a  fundamental  element  of  the 
increasingly  competitive  natural  gas 
capacity  market.  It  creates  competition 
between  firm  capacity  holders  and  the 
pipeline  in  what  otherwise  may  be  a 
monopoly  capacity  market. 

Under  a  negotiated  rates  and  services 
policy,  both  pipelines  and  shippers  may 
find  it  easy  and  advantageous  to 
negotiate  the  relinquishment  of  such 
rights.  Pipelines  may  find  it  in  their 
interest  to  negotiate  services  without 
capacity  release  rights  to  reduce 
competition  for  their  interruptible  and 
short-term  firm  services.  Shippers,  also, 
may  wish  to  relinquish  capacity  release 
rights  for  a  price  break,  particularly  if 
they  do  not  plan  to  utilize  their  release 
rights.  Shippers  who  give  up  capacity 
release  rights  will  no  longer  be  potential 
sellers  of  capacity.  Those  who  give  up 
flexible  receipt  and  delivery  points  may 
severely  limit  their  participation  in  the 
secondary  market.  Thus,  surrender  of 
these  rights  could  have  a  clear  and 
direct  impact  upon  competition  from 
the  release  market  and  the  pipeline's 
ability  to  exercise  market  power. 

The  Commission  requests  comment 
on  whether  precluding  the  negotiation 
of  rights  to  capacity  release  and  flexible 
points  is  necessary  to  ensure  that  firm 
shippers  can  continue  to  release 
capacity  and  trade  with  others  behind 
secondary  points,  and  thereby  remain 
competitors  in  the  short-term  capacity 
market.  Commenters  should  address  the 
likelihood,  and  extent  to  which,  they 
expect  these  rights  to  be  a  primary 
subject  of  negotiations  between 
pipelines  and  shippers,  and  the  extent 
to  which  restricting  the  negotiation  of 
such  rights  might  limit  the  range  of 
possible  negotiated  deals.  Commenters 
also  should  consider  whether  the 
Commission  should  implement  this 
restriction  as  an  initial  protection  that 
could  be  relaxed  in  the  future  as  more 
experience  is  gained  with  the  negotiated 
rates  and  services  policy. 

6.  Future  Cost  Allocation  Issues 

The  Commission  shares  concerns, 
voiced  by  potential  recourse  shippers  in 
the  comments  filed  in  Docket  No. 


RM95-7-000,  regarding  the  effect  that 
the  negotiation  of  rates  and  services 
might  have  on  recourse  shippers'  rates. 
The  main  concern  is  that  pipelines 
entering  into  negotiated  deals  that  result 
in  reduced  revenue  streams  might  seek 
to  recover  the  revenue  shortfall  by 
raising  recourse  rates  in  future  rate 
cases.  Such  cost-shifting  could  cross- 
subsidize  negotiated  services,  and 
pipelines  could  try  to  keep  revenues 
that  exceed  recourse  rate  caps,  while 
shifting  revenue  shortfalls  to  recourse 
ratepayers. 

The  rates  of  recourse  shippers  should 
not  be  adversely  affected  by  the 
pipelines'  negotiations  of  service  with 
other  parties.  Only  the  negotiating 
parties  should  bear  the  risks  and 
rewards  of  their  negotiated  contracts.  In 
fact,  the  Commission  has  previously 
addressed  this  issue  in  the  negotiated 
rates  context  by  prohibiting  a  pipeline 
from  making  any  adjustment  to  its 
recourse  rates  to  account  for  its  failure 
to  recover  costs  from  a  negotiated  rate 
shipper,"*  absent  some  showing  of 
benefit  to  recourse  shippers."* 

At  the  same  time,  the  Commission  is 
concerned  that  if  discount-type 
adjustments  for  negotiated  services  are 
similarly  prohibited  in  future  rate  cases, 
pipelines  might  be  deterred  &x)ra 
negotiating  rates  and  services.  Pif>elines 
might  favor  the  discounting  of  service 
fees  over  the  negotiation  of  creative 
alternatives,  since  the  Commission's 
discounting  policies  permit  the  recovery 
of  revenue  shortfalls.  These  lost 
negotiated  agreements  may  have 
resulted  in  the  pipeUne  obtaining  a 
higher  total  revenue  stream  than  it 
would  have  by  entering  into  a 
discounted  deal,  and  may  have 
mitigated  the  losses  associated  with  the 
level  of  discounting  reflected  in  current 
rates.  All  customers  may  benefit  to  the 
extent  that  some  shippers  stay  on  the 
system  or  take  longer  term  contracts  as 
a  result  of  the  abifity  to  negotiate  rates 
and  services. 

Therefore,  the  Commission  is 
considering  examining  all  rate  issues 
associated  with  negotiated  rates  and 
services  in  future  rate  cases,  including 
the  treatment  of  revenue  shortfalls  and 
excess  revenues,  and  whether 
corresponding  rate  adjustments  are 
appropriate.  This  would  be  a  change 
from  the  pohcy  stated  in  NorAm  of 
prohibiting,  per  se,  discount-type 
adjustments  for  negotiated  rate 
agreements  as  a  means  of  ensuring  costs 


"*  NorAm  Gas  Transmission  Company,  75  FERC 
161,091.  order  on  rehg.  77  FERC  161,011  (1996) 
INorAm]. 

' •»  Northwest  Pipeline  Corporat.on.  79  FERC 
161.416.62,754(1997). 
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are  not  shifted  to  recourse  rate 
customers.  This  approach  may  also 
permit  the  Commission  to  consider  any 
additional  cost  allocation  issues  that 
might  arise  from  any  new  facilities  that 
may  have  been  built  to  provide  the 
negotiated  service.  However,  the  burden 
of  justifying  the  benefit  of  specific 
negotiated  deals  would  be  on  the 
pipeline.  In  this  respect,  the 
ConMnission  seeks  conunent  on  what 
type  of  showing  pipelines  would  have 
to  mcike  in  order  to  show  that  specific 
negotiated  deals  merited  an  adjustment 
to  recourse  rates. 

Finally,  the  examination  of  all  rate 
issues  associated  with  negotiated  terms 
and  conditions  in  future  rate  cases  may 
also  provide  the  Commission  with  the 
opportunity  to  fully  explore  the  benefits 
and/or  barm  to  the  recourse  shippers 
from  the  negotiated  rates  and  services 
pohcy.  To  the  extent  that  these  are 
luiknowns  at  this  point,  the  Commission 
needs  to  have  a  fair  amount  of  flexibility 
to  decide  how  revenues  and  costs 
associated  with  negotiated  services 
should  be  treated  in  future  rate  cases. 
The  Commission  solicits  comment  on 
the  above  proposal,  including  comment 
on  the  extent  to  which  this  approach 
may  lead  pipelines  to  attempt  to  shift 
risks  to  captive  ratepayers,  and  the 
proposal's  potential  impact  on  the 
ratemaking  process. 

An  alternative  would  be  to  prohibit 
any  adjustments  to  recourse  rates  due  to 
revenue  shortfalls  resulting  from 
negotiated  rates  and  services.  This 
approach  would  prevent  pipelines  from 
shifting  the  risks  of  negotiated  deals  to 
recourse  ratepayers.  On  the  other  hand, 
if  the  pipeline  were  required  to  absorb 
any  revenue  shortfalls  from  negotiated 
deals,  the  pipeline  should  probably 
have  a  corresponding  right  to  retain  any 
excess  revenues  resulting  from 
negotiated  rates,  thus  eliminating  the 
possibihty  that  recourse  shippers  would 
benefit  from  negotiated  deals  other  than 
through  improved  recourse  service. 

The  Commission  seeks  comment  on 
the  advantages  and  disadvantages  of  this 
alternative  proposal  to  prohibit  rate 
adjustments  to  recourse  rates  for 
revenue  shortfalls.  Commenters  should 
include  discussion  on  the  extent  to 
which  prohibiting  rate  adjustments 
might  discourage  pipelines  from 
entering  into  negotiated  deals,  and 
whether,  and/ or  to  what  extent, 
prohibiting  rate  adjustments  is 
inconsistent  with  the  Commission's 
existing  discount  policy. 

7.  Reporting.  Monitoring,  and 
Complaint  Procedures 

The  implementation  of  stringent 
reporting  requirements  and  active 


monitoring  will  be  necessary  to  ensure 
the  success  of  a  negotiated  rates  and 
services  policy.  Such  reporting  and 
monitoring  will  be  critical  for  the 
Commission  to  be  able  to  detect  and 
deter  the  exercise  of  market  power,  for 
customers  to  identify  undue 
discrimination  in  the  provision  of 
services  and  to  support  their  legitimate 
complaints,  and  for  the  Commission  to 
ensure  compliance  with  the  guiding 
principles  of  the  negotiated  rates  and 
services  policy. 

The  Conunission  is  proposing  to  add 
to  the  data  that  pipelines  ciurently  are 
required  to  report  under  the  Index  of 
Customers.  Such  additional  information 
will  be  aimed  at  capturing  the  existence 
of  similarly  situated  customers  and  any 
affiliate  relationship  between  the 
capacity  holder  and  the  customer  in  a 
negotiated  transaction. 

Specifically,  the  Commission 
proposes  to  require  pipelines  to 
identify,  in  the  Index  of  Customers,  each 
contract  that  contains  negotiated  rates 
and  services.  Pipelines  would  only  be 
required  to  flag  contracts  with 
negotiated  rates  and  services  through  a 
"yes/no"  indicator  and  contract  number 
for  each  customer  and  contract.  The 
Commission  is  not  proposing  to  require 
pipelines  to  delineate  Uie  terms  of 
specific  contracts  in  the  Index  of 
Customers.  Such  delineation  might  pose 
a  significant  burden  on  the  pipelines, 
without  a  substantial  countervailing 
benefit. 

In  addition,  the  Commission  is 
proposing  to  require  other  information 
in  the  Index  of  Customers  and/or  the 
proposed  monthly  transaction  reports  to 
assist  in  monitoring  a  pipeline's  market 
power.  This  includes  information  on 
receipt  points,  delivery  points, 
segments,  affiliate  relationships,  and 
contract  numbers.  Such  information 
will  enable  shippers  and  the 
Commission  to  evaluate  whether 
specific  shippers  or  transactions  are 
"similarly  situated"  for  purposes  of 
assessing  undue  discrimination  or 
preference  under  a  negotiated  contract. 
Further,  the  Conunission  proposes  to 
conduct  compliance  audits  or  studies  of 
specific  pipelines'  compliance  with  the 
principles.  Compliance  audits  or  studies 
may  provide  the  necessary  detail  about 
specific  services  offered,  and  their 
effects  on  the  customers  in  individual 
cases,  to  allow  case-by-case  review  of 
complaints,  the  early  detection  of 
problems,  and  sua  sponte  Conunission 
action.  Such  audits  also  could  provide 
constructive  feedback  to  both  the 
industry  and  the  Commission,  and  may 
improve  overall  compliance.  The 
Commission  seeks  comments  on  the 
utility  of  compliance  audits. 


Finally,  an  effective  complaint 
procedure  is  necessary  to  resolve  and 
discoiu-age  abuses  of  the  negotiated  rates 
and  services  poUcy.  To  this  end,  the 
Commission  recently  held  a  public 
conference  in  Docket  No.  PL98-4-000, 
to  aid  in  the  process  of  evaluating  and 
improving  its  complaint  procedures,'*^ 
and  is  contemporaneously  issuing  a 
separate  NOPR  to  revise  the  complaint 
process  in  Docket  No.  RM98-1 3-000. 

AGA/INGAA's  negotiated  terms  and 
conditions  proposal  recommends  that 
an  expedited  and  effective  complaint 
procedure  allow  for  the  remedy  of 
retroactive  relief  in  the  event  a  customer 
proves  that  the  pipeline  willfully  and 
knowingly  made  a  material 
misrepresentation  in  its  initial  fiUng  of 
a  negotiated  term  or  condition,  which 
resulted  in  material  harm  to  the 
customer.  Such  relief  would  only  be 
available  in  the  context  of  the  negotiated 
terms  and  conditions  policy,  and  would 
not  be  permitted  to  be  used  as  precedent 
for  any  other  matter  under  any  statute 
administered  by  the  Commission. 
Parties  may  also  comment  on  this 
proposal  in  the  separate  rulemaking 
proceeding  in  Docket  No.  RM98-13- 
000. 

VI.  Long-Term  Services 

The  proposals  made  in  this  NOPR  for 
the  short-term  capacity  market  will 
necessarily  impact  the  long-term 
market.  Further,  without  a  vibrant 
market  for  long-term  capacity,  the 
benefits  of  the  short-term  market 
proposals  cannot  be  realized.  If  the 
Commission  adopts  a  new  regulatory 
approach  for  short-term  transportation, 
there  must  be  viable,  regulated  long- 
term  services  available  to  mitigate  any 
market  power  of  capacity  sellers.  The 
Conunission  is  issuing  a  companion 
Notice  of  Inquiry  '*'  to  consider 
whether  changes  should  be  made  in  its 
policies  with  regard  to  long-term 
markets.  However,  the  Commission  is 
concerned  that  some  of  its  current 
regulatory  policies  may  result  in  a  bias 
toward  short-term  contracts,  which 
could  weaken  the  long-term  market  and 
undermine  the  proposals  set  forth  in 
this  NOPR. 

Therefore,  the  Commission  is 
addressing  in  this  NOPR,  several  long- 
term  transportation  rate  and  certificate 
issues  that  have  a  direct  and  significant 
impact  on  the  short-term  transportation 
policy  proposals  contained  in  this 
NOPR.  Specifically,  the  Commission  is 


"•Symposium  on  Process  and  Reform: 
Conunission  Complaint  Procedures.  See  Notice  of 
Conference  issued  March  10,  1998  in  Docket  No. 
PL98-4-000,  63  FR  12800  (March  16.  1998). 

"'Regulation  of  Interstate  Natural  Gas 
Transportation  Services,  Docket  No.  RM98-1 2-000. 
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proposing  to  modify  the  right  of  first 
refusal  by  eHminating  the  term 
matching  cap.  Further,  the  Commission 
is  considering  changes  to  its  policies 
with  regard  to  term-differentiated  rates 
and  negotiated  terms  and  conditions  in 
long-term  contracts.  In  addition,  the 
Commission  is  seeking  comments  on  its 
policies  for  certification  of  new 
capacity. 

A.  The  Interaction  Between  Long-Term 
and  Short-Term  Services 

Long-term  contracts  provide 
important  benefits  to  pipelines  and 
customers.  Long-term  contracts  provide 
stability,  and  can  reduce  finemcial  risks 
to  the  pipeline,  lowering  their  capital 
costs,  to  the  benefit  of  all  the  pipeline's 
customers.  In  addition,  encouraging 
long-term  contracts  ensures  that  there 
will  be  sufficient  capacity  available  for 
release  in  the  secondary  market  in  order 
to  maintain  the  vibrant  competition 
between  sales  of  capacity  in  the  primary 
and  secondary  market  which  exists 
today. 

The  Commission  has  proposed  that 
the  removal  of  the  price  cap  in  the 
short-term  transportation  market, 
coupled  with  other  changes  proposed 
for  the  short-term  market,  would  be 
consistent  with  the  Conunission's 
statutory  responsibilities.  These 
proposals,  in  combination  with  one 
another,  should  foster  a  more 
competitive  envirorunent,  while  at  the 
same  time,  providing  a  check  against 
any  monopoly  power  abuses.  The 
rationale  for  modifying  the  approach  to 
short-term  markets  does  not  apply  to  the 
long-term  market,  however.  In  the  long- 
term  market,  there  are  no  effective 
substitutes  for  long-term  pipeline 
service,  unlike  the  short-term  capacity 
products  of  interruptible,  short-term 
firm,  and  capacity  release.  Therefore, 
even  if  the  Commission  decides  to  adopt 
a  different  regulatory  approach  for 
short-term  transactions,  there  vdll 
continue  to  be  a  need  for  the 
Commission  to  regulate  the  terms  and 
conditions  of  service  for  long-term 
transportation  to  protect  shippers 
against  the  exercise  of  monopoly  power 
by  pipelines.  The  Commission's 
regulation,  however,  should  not  provide 
artificial  disincentives  for  long-term 
contracts,  but  should  be  neutral  with 
regard  to  long-term  and  short-term 
contracts. 

The  Commission  is  concerned  that 
some  of  its  current  regulatory  policies 
result  in  a  bias  toward  short-term 
contracts.  These  policies  include  the 
term  matching  cap  in  the  right  of  first 
refusal  and  the  use  of  the  same 
maximum  rate  for  service  under  short- 
term  and  long-term  contracts.  Under 


these  conditions,  financial  risks  and 
rewards  are  not  linked,  i.e.,  there  is  risk 
asymmetry,  favoring  short-term 
contracts,  and  there  is  little  incentive  for 
a  shipper  to  enter  into  a  long-term 
contract  with  the  pipeline.  If  a  shipper 
enters  into  a  long-term  contract,  it  runs 
the  risk  that  its  rates  will  increase 
during  the  term  of  that  contract.  It  can 
avoid  this  risk,  and  still  be  guaranteed 
that  it  can  receive  service  indefinitely 
by  entering  into  a  short-term  contract 
with  a  right  of  first  refusal.  The 
customer  knows  that  it  need  never  pay 
more  than  the  regulated  cost-of-service 
maximum  rate  to  buy  service  from  the 
pipeline,  regardless  of  whether  it  is 
pursuant  to  a  long-term  or  a  short-term 
contract.  If  market  conditions  are 
relatively  weak  at  the  end  of  the  current 
contract,  the  customer  may  be  able  to 
bargain  with  the  pipeUne  to  get  a 
discount  or  to  obtain  service  more 
cheaply  through  the  secondary  meu-ket 
or  on  another  pipeline.  Where  capacity 
holders  have  firm  rights  to  capacity  that 
is  valued  above  the  cost-of-service  rate, 
they  will  likely  hold  onto  that  capacity. 
Current  contract  holders  will  exercise 
their  right  of  first  refusal  when  market 
conditions  are  weak.  Other  things  being 
equal,  the  customer  should  want  a 
shorter-term  contract. 

The  pipeline  faces  the  other  side  of 
the  bargain.  The  bias  toward  short-term 
contracts  and  the  current  asymmetry  of 
risk  may  have  negative  economic 
consequences  to  the  pipelines,  and  for 
example,  may  be  a  factor  in  causing 
capacity  turn-back  and  the  discounting 
of  rates  for  long-term  contracts. 
Customers  may  take  only  relatively 
short-term  contracts  and  only  when  the 
value  meets  or  exceeds  the  rate.  The 
proposed  removal  of  the  price  cap  in  the 
short-term  market  could  move  some 
customers  toward  longer-term  contracts 
to  avoid  price  uncertainties  and 
potential  jumps  in  the  short-term  prices. 
On  the  other  hand,  however,  removal  of 
the  price  cap  could  move  other 
customers  toward  the  short-term  market 
because  they  could  always  count  on 
being  able  to  secure  capacity  there  at 
some  price.  Cost  recovery  problems 
resulting  from  a  weak  long-term 
transportation  market  could  be  a 
possibility  for  pipeUnes,  even  if  the 
price  cap  were  removed,  given  the 
biases  toward  short-term  contracts. 
Without  changes  in  the  Commission 
pohcies  that  contribute  to  this  bias,  the 
Commission's  goals  for  the  short-term 
market  could  be  undermined  because 
pipelines  would  have  an  incentive  to 
undermine  short-term  markets  in  order 
to  be  more  confident  of  their  ability  to 
recover  their  costs  over  the  long  term. 


A  pipeline  with  cost  recovery 
problems  could  try  to  alleviate  the 
problem  in  one  of  several  ways,  each  of 
which  would  have  adverse 
consequences  on  the  short-term  market. 
First,  to  try  to  recover  their  revenues, 
pipelines  could  attempt  to  raise  the 
charges  to  remaining  long-term 
customers.  They  are  unlikely  to  be  able 
to  recover  their  costs  in  this  manner. 
Even  if  successful  in  raising  rates  to 
remaining  customers,' '^  this  action 
could  cause  additional  customers  to 
leave  the  pipeline,  leaving  the  pipeline 
and  the  remaining  customers  in  an  even 
worse  financial  situation. 

In  addition,  a  pipeline  with  a  cost 
recovery  problem  would  feel  pressure  to 
eliminate  alternatives  that  enable 
shippers  to  turn  back  capacity.' ^'  If 
pipelines  can  make  the  secondary 
market  less  viable,  by  withholding 
capacity  and/or  price  discrimination, 
they  would  have  more  captive 
customers  from  whom  to  recover  their 
costs.  This  would  undermine  short-term 
markets  and  reduce  efficiency  because 
shippers'  capacity  could  not  be 
reallocated  to  those  who  value  it  more. 
It  would  also  give  pipeUnes  greater 
opportunity  to  exercise  market  power, 
further  decreasing  efficiency,  and 
making  it  easier  for  a  pipeline  to 
maintain  a  policy  of  discrimination 
between  customers.  Thus,  by  having  a 
negative  impact  on  the  pipeline's 
financial  stability,  the  bias  in  favor  of 
short-term  markets  would  provide 
incentives  for  the  pipelines  to 
undermine  the  short-term  market. 

B.  Specific  Impediments  to  Long-term 
Contracts 

There  are  a  number  of  artificial 
impediments  to  long-term  contracts  on 
existing  pipelines.  These  result  in  lower 
risks  to  shippers  for  short-term  contracts 
available  for  the  same  maximum  rates  as 
the  long-term  contracts,  thereby 
artificially  discouraging  long-term 
contracts.  One  way  to  help  restore 
balance  is  to  remove  these  artificial 
impediments  to  long-term  contracts. 

1.  The  Right  of  First  Rehisal 

In  Order  No.  636,  the  Commission 
authorized  pre-granted  abandonment  of 
long-term  firm  contracts,  subject  to  the 
right  of  first  refusal  for  the  existing 


'"The  Commission  would  not  necessarily 
approve  a  request  for  increased  rates.  See,  e.g..  El 
Paso  Natural  Gas  Company.  72  FERC  1  61.083  at 
61.441-42  (1995):  and  Natural  Gas  Pipeline  Co..  73 
FERC1  61,050  at  61. 12&- 30  (1995). 

""Pipelines  might  also  try  to  increase  their  sale 
of  interruptible  transportation  cs  another  means  of 
recovering  their  costs  of  service  Shippers,  however, 
would  only  take  this  capacity  when  they  need  it, 
and  not  year  round  in  most  cases. 


43016 


Federal  Register/ Vol.  63.  No.  154/Tuesday.  August  11,  1998/  Proposed  Rules 


shipper.i2°  Pursuant  to  the  right  of  first 
refusal,  the  existing  shipper  can  retain 
service  by  matching  the  rate  and  length 
of  service  of  a  competing  bid.  The  rate 
is  capped  by  the  pipeUne's  maximum 
tariff  rate,  and,  in  Order  No.  636-C,  the 
Commission  limited  the  requirement 
that  the  existing  shipper  must  match  the 
length  of  the  contract  term  of  a 
competing  bid  to  a  contract  length  of 
five  years. '21  On  rehearing  of  Order  No. 
636-C,  the  pipelines  argued  that  this 
five-year  matching  cap  interferes  with 
market  forces;  and,  because  of  the  five- 
year  cap.  it  is  unlikely  that  any  existing 
shipper  will  renew  its  contract  for  more 
than  five  years.  While  the  Commission 
concluded  that  the  record  in  the  Order 
No.  636  proceeding  supported  the  five- 
year  cap.  the  Commission  recognized 
there  are  legitimate  concerns  about  the 
practical  effects  of  the  five-year 
matching  cap  on  the  restructiu^d  market 
as  it  continues  to  evolve. 

The  right  of  first  refusal  with  the  five- 
year  matching  cap  provides  a 
disincentive  for  an  existing  shipper  to 
enter  into  a  contract  of  more  than  five 
years,  and  results  in  a  bias  toward  short- 
term  contracts.  As  a  practical  matter,  the 
right  of  first  refusal  with  the  five-year 
cap  gives  current  customers  the 
incentive  to  opt  for  as  short  a  contract 
term  as  possible  so  that,  at  contract 
expiration,  they  can  reassess  the  value 
of  the  capacity  and  decide  if  it  is  in  their 
interest  to  keep  it.  If  pipeline  capacity 
is  relatively  valuable,  there  are  likely  to 
be  other  shippers  interested  in  long- 
term  contracts,  but  the  existing  shipper 
will  exercise  its  right  of  first  refusal  and 
retain  the  capacity  for  a  five-year  term. 
On  the  other  hand,  if  the  market  value 
of  long  term  capacity  is  low,  the  existing 
shipper  can  terminate  the  contract  with 
no  obligation  to  the  pipeUne.  In  these 
circiunstances,  there  is  no  reason  for  a 
shipper  with  a  right  of  first  refusal  to 
enter  into  a  long-term  contract  because 
it  can  use  a  series  of  short-term 
contracts  to  obtain  long-term  service, 
and  wait  and  see  how  the  market 
develops. 

This  results  in  an  imbalance  of  risks 
between  pipelines  and  existing 
shippers.  The  pipeline  is  obligated  to 
provide  service  for  the  shipper 
indefinitely,  as  long  as  it  exercises  its 
right  of  first  refusal,  while  the  shipper 
has  no  corresponding  long-term 
obligation  to  the  pipeline.  Elimination 
of  the  five-year  cap  from  the  right  of  first 
refusal  would  remove  a  significant 
factor  in  the  risk  asymmetry  discussed 
above.  Without  a  hmitation  on  the 


contract  length  that  must  be  matched  by 
the  existing  shipper,  an  existing  shipper 
who  wants  to  be  assured  of  access  to 
capacity  for  the  long  term  would  have 
to  match  the  highest  rate  bid  up  to  the 
maximum  cost-based,  for  the  capacity 
for  the  duration  of  the  contract  bid,  and 
thus  share  with  the  pipeline  some  of  the 
risks  associated  with  the  long-term 
commitment. 

Elimination  of  the  cap  limiting  the 
contract  length  that  the  existing  shipper 
must  match  also  would  foster  efficient 
competition,  as  encouraged  by  Order 
No.  636.  This  cap  tends  to  protect 
existing  shippers  from  competition  and 
give  them  control  over  pipeline 
capacity.  Without  the  cap,  the  term  of  a 
contract  will  be  determined  by  market 
forces,  rather  than  by  the  limitation 
established  by  the  Commission. 

In  UDCv.  FERC^^2  the  Court  stated 
that  for  a  finding  of  public  convenience 
and  necessity  for  pre-granted 
abandonment,  the  Commission  must 
make  appropriate  findings  that  existing 
market  conditions  and  regulatory 
structiu^s  protect  customers  from 
pipelines'  market  power.  The  Court 
found  that  the  right  of  first  refusal 
mechanism  with  a  cap  on  contract 
length  was  one  adequate  means  of 
protecting  customers  from  pipeline 
market  power.  In  response  to  the  Court's 
concern  that  the  Commission  had  failed 
to  justify  a  twenty-year  cap.  the 
Commission  adopted  the  five-year  cap 
in  Order  No.  636-C.  However, 
conditions  in  the  market  have  changed 
substantially  since  the  issuance  of  Order 
No.  636.  and  the  five-year  cap  has  not 
worked  well  in  the  restructured  market. 
As  discussed  above,  it  has  led  to 
asymmetry  of  risk  and  a  bias  toward 
short-term  contracts.  Therefore,  the 
Commission  is  proposing  to  eliminate 
the  term  matching  cap  from  the  right  of 
first  refusal  and  is  seeking  comments  on 
this  proposal. '^3 

The  Commission  is  also  considering 
whether,  in  view  of  the  changed  market 
conditions,  the  right  of  first  refusal 
should  be  eliminated  entirely.  Since 
restructuring,  increased  competition  in 
both  the  conunodity  and  capacity 
markets  now  affords  customers  greater 
protections  firom  market  power.  Small 
LDCs  no  longer  have  to  hold  capacity  on 
the  pipeline  in  order  to  receive  gas.  and 
can  buy  gas  delivered  from  marketers  or 
can  obtain  capacity  in  the  secondary 
market.  In  fact,  many  LDCs  have  chosen 
not  to  hold  capacity  on  pipelines. 


'«>  18  CFR  284.221(d). 

'"Order  No.  636  capped  the  matching  term  at  20 

years. 


'"88F.3dn05,  n39(D.C.Cir.  1996),  cert. 
denied.  117  S.  Ct.  1723  (1997). 

'"  The  term  matching  cap  is  not  set  forth  in  the 
regulations,  and,  therefore,  no  revision  to  18  CFR 
284.221(d)  is  necessary. 


Therefore,  changed  conditions  suggest 
that  the  right  of  first  refusal  may  no 
longer  be  needed  to  protect  the 
customers  it  was  originally  intended  to 
protect.  The  Commission  is  seeking 
comments  on  eliminating  the  right  of 
first  refusal,  as  well  as  other  options, 
such  as  changing  the  length  of  the  term 
matching  cap  or  permitting  the 
pipelines  and  the  customers  to  negotiate 
for  a  right  of  first  refusal. 

2.  Term-Differentiated  Maximum  Rates 

Another  method  of  reducing  risk 
asymmetry  and  strengthening  the  long- 
term  market  would  be  to  encourage 
contracts  that  contain  lower  meiximum 
rates  for  longer-term  service  than  for 
short-term  service  in  recognition  of  the 
value  of  long-term  contracts  in  limiting 
the  pipeline's  risk.  As  explained  above, 
a  short-term  contract  is  riskier  for  the 
pipeline,  and  a  higher  short-term 
contract  rate  would  compensate 
pipeUnes  for  the  additional  risk  they 
take  when  entering  short-term  contracts. 
Conversely,  a  short-term  contract 
provides  greater  flexibility  and  less  risk 
to  the  shipper,  and  the  higher  short-term 
rate  would  recognize,  and  require 
payment  for,  these  benefits. 

The  Commission  is  seeking  comments 
on  whether  and  how  term-differentiated 
maximum  rates  should  be  encouraged, 
and,  if  so,  how  the  rate  differential 
should  vary  with  contract  term.  For 
example,  should  there  be  only  two 
contract  length  categories,  or  should 
there  be  more?  How  would  the 
appropriate  contract  length  categories  be 
determined?  How  should  the  rate 
differentials  between  term  categories  be 
set?  Could  a  market  mechanism  be 
developed  for  determining  the 
appropriate  differentials? 

Negotiation  may  be  a  primary  way  of 
addressing  the  sharing  of  risk  between 
the  parties,  to  ensure  that  parties  can 
contract  to  minimize  the  total  cost  of 
that  risk.  Negotiation  of  rates  and 
services  is  a  possible  solution  to  some 
of  the  problems  discussed  above.  The 
limitations  discussed  in  the  preceding 
section*^*  should  keep  negotiations 
from  hurting  the  fungibility  of  the 
capacity  in  the  short-term  market, 
increasing  the  pipelines'  (or  their 
affiliates")  ability  to  exercise  market 
power,  and  othenvise  hurting  third 
parties. 

C.  New  Capacity  Certificate  Issues 

The  Commission's  proposed  changes 
in  the  short-term  market  also  create  a 
need  to  review  its  policies  for 


"*The  preceding  section  of  this  NOPR  discusses 
the  role  of  negotiated  terms  and  conditions  in  the 
short-term  market. 
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certificating  new  capacity  and  services. 
As  explained  above,  the  removal  of  the 
price  cap  in  the  short-term  market 
requires  that  viable  regulated  services  be 
available  in  the  long-term  market  to 
mitigate  any  market  power  of  capacity 
sellers.  The  Commission's  certificate 
policies  are  critical  to  assuring  that 
pipelines  construct  the  optimal  amount 
of  capacity  to  meet  demand  in  the  long- 
term  market.  Therefore,  the  Commission 
is  reviewing  its  certificate  policies  to 
determine  whether  these  pohcies 
should  be  modified  to  meet  ciurent 
market  conditions  and  needs, 
particularly  in  light  of  the  proposed 
changes  in  the  short-term  market. 

The  Commission's  objective  in  this 
review  is  to  assure  that  its  policy  is 
well-balanced  so  that  facilities  are 
constructed  where  demand  warrants 
construction,  while  at  the  same  time 
guarding  against  additional  construction 
that  is  not  necessary  to  meet  any 
increase  in  demand  for  capacity  and 
that  could  result  in  excess  capacity  and 
the  problems  of  unsubscribed  capacity. 
The  Commission  also  seeks  to  assure 
that  its  policies  will  not  result  in 
building  new  capacity  in  markets  where 
existing  facihties  are  not  fully 
subscribed  because  this  could  create 
false  price  signals  and  weaken  the  long- 
term  transportation  market.'** 

Under  the  policy  set  forth  in  Kansas 
Pipe  Line  6r  Gas  Company  (Kansas  Pipe 
LJne),*^^  the  Commission  required  an 
applicant  seeking  an  NGA  section  7 
certificate  for  authority  to  construct  and 
operate  new  facilities  to  show  customer 
commitments  sufficient  to  justify  the 
proposed  project.  In  order  to 
demonstrate  the  need  for  a  new  project, 
an  appUcant  was  required  to  submit 
market  studies  of  the  customers  and 
area  to  be  served,  and  contracts  showing 
long-term  commitments  for  100  percent 
of  the  proposed  facility's  capacity.  This 
approach  made  it  unlikely  that  too 
much  capacity  would  be  built. 

Under  the  current  policy,  an  applicant 
for  a  traditional  section  7  certificate 
must  submit  precedent  agreements  for 
long-term  firm  service  "^  for  a 
substantial  amount  of  the  new  facility's 
capacity.'*"  Where  an  appUcant  is  not 


"'  In  Ihe  NOI,  the  Commission  discusses  price 
distortions  in  the  California  and  Chicago  markets, 
where  several  pipelines  were  facing  significant 
turnback  of  long-term  capacity,  while  other 
pipelines  were  coiutructing  additional  capacity  to 
serve  those  markets. 

'>*2FPC29(1939). 

'^For  purposes  of  evaluating  applications  for 
new  construction,  a  long  term  is  a  term  of  at  least 
10  years.  See  e.g.,  Texas  Eastern  Transmission 
Corp..  82  FERC  161,238  (March  11.  1998). 

i»  "Generally,  as  it  has  evolved,  the  minimum 
level  of  finn  commitment  that  the  Conmiission  has 
determined  to  be  sufTicient  for  a  new  onshore 


able  to  provide  evidence  of  long-term 
commitments  for  firm  service  for  at  least 
25  percent  of  a  proposed  facility's 
capacity,  the  Commission  will  typically 
place  the  applicant  at  risk  for 
unrecovered  costs  attributable  to  the 
unsubscribed  capacity.'**  This  at-risk 
condition  is  intended  to  discourage 
overbuilding  and  assure  that  the 
pipeline's  other  customers  are  not 
compelled  to  pay  for  costs  associated 
with  unused  capacity. 

In  considering  evidence  of  market 
demand,  the  Commission  gives  equal 
weight  to  precedent  agreements  between 
an  applicant  and  its  affiliates  and  an 
applicant  and  unrelated  third  parties. 
Further,  the  Commission  has  not  sought 
to  assess  whether  these  customer 
commitments  indicate  a  genuine  growth 
in  market  demand  necessitating 
additional  gas  supplies,  or  reflect  a 
desire  to  access  separate  supply  sources 
for  unchanging  quantities  of  gas,  or 
represent  efforts  to  obtain  reduced 
transportation  charges  for  shipping 
identical  gas  volumes.  Before  Order  No. 
636,  new  projects  were  typically 
intended  to  bring  gas  to  unserved  or 
clearly  under-served  markets. 
Increasingly,  new  projects  are  designed 
to  compete  for  market  share  by  offering 
alternatives  to  customers  in  established 
markets. 

The  Commission  seeks  to  assure  that 
its  policies  strike  the  proper  balance 
between  the  enhancement  of 
competitive  alternatives  and  the 
possibility  of  over  building.  The 
Commission  wants  to  assure  that  its 
pohcies  serve  to  maximize  competitive 
alternatives,  while  at  the  same  time 
protect  against  overbuilding, 
unnecessary  disruption  of  the 
environment,  and  unneeded  exercise  of 
eminent  domain  over  private  property. 
Specifically,  the  Commission  seeks 
comments  on  whether  proposed  projects 
that  will  establish  a  new  right-of-way  in 
order  to  compete  for  existing  market 
share  should  be  subject  to  the  same 
considerations  as  projects  that  will  cut 
a  new  right-of-way  in  order  to  extend 
gas  service  to  a  frontier  market  area.  In 
conjunction  with  this  reassessment  of 
project  need,  the  Commission  is 
considering  how  best  to  balance 
demonstrated  market  demand  against 
potential  adverse  environmental 


impacts  and  private  property  rights  in 
weighing  whether  a  project  is  required 
by  the  public  convenience  and 
necessity."" 

One  option  would  be  for  the 
Commission  to  authorize  all 
applications  that  at  a  minimum  meet  the 
regulatory  requirements,  then  let  the 
market  pick  winners  and  losers. 
Another  would  be  for  the  Commission 
to  select  a  single  project  to  serve  a  given 
market  and  exclude  all  other 
competitors.  Another  possible  option 
would  be  for  the  Commission  to 
approve  an  environmentally  acceptable 
right-of-way  and  let  potential  builders 
compete  for  a  certificate. 

The  Commission  requests  comments 
on  these  three  options,  as  well  as 
comments  on  the  following  questions: 

(1)  Should  the  Commission  look  behind 
the  precedent  agreement  or  contracts 
presented  as  evidence  of  market 
demand  to  assess  independently  the 
market's  need  for  additional  gas  service? 

(2)  Should  the  Commission  apply  a 
different  standard  to  precedent 
agreements  or  contracts  with  affiUates 
than  with  non-affiliates?  For  example, 
should  a  proposal  supported  by  affiliate 
agreements  have  to  show  a  higher 
percentage  of  contracted-for  capacity 
than  a  proposal  supported  by  non- 
affihate  agreements,  or,  should  all 
proposed  projects  be  required  to  show  a 
minimum  percent  of  non-affiUate 
support?  (3)  Are  precedent  agreements 
primarily  with  affiliates  sufficient  to 
meet  the  statutory  requirement  that 
construction  must  be  required  by  the 
public  convenience  and  necessity,  and, 
if  so,  (4)  Should  the  Commission  permit 
roUed-in  rate  treatment  for  facilities 
built  to  serve  a  pipeline  affiliate?  '""  (5) 
Should  the  Commission,  in  an  effort  to 
check  overbuilding  and  capacity 
turnback,  take  a  harder  look  at  proposals 
that  are  designed  to  compete  for  existing 
market  share  rather  than  bring  service  to 
a  new  customer  base,  and  what 
particular  criteria  should  be  applied  in 


facility  has  been  25  percent  of  the  proposed 
project's  capacity."  Id.  at  61,916. 

i"Buf  see  18  CFR  157.100-157.106  (Applicants 
for  an  optional  expedited  certificate  under  Subpart 
E  of  Part  157  may  receive  a  certificate  to  construct 
for  others  for  new  service  without  any  requirement 
to  show  specific  market  demand;  however,  the  rates 
for  service  provided  through  such  facilities  will  be 
designed  to  impose  the  economic  risks  of  the 
project  entirely  on  the  applicant). 


i»See.  e.g..  Granite  State  Gas  Transmission.  83 
FERC  161.194  (1998).  The  Conunission  authorized 
a  new  liqueGed  natural  gas  (LNGj  facility  after 
comparing  services  to  be  provided  by  the  proposed 
facility  with  similar  services  that  might  be  offered 
by  employiag  alternative  facilities.  Although 
employing  existing  facilities  could  result  in 
diminished  adverse  environmental  impacts,  the 
Commission  authorized  the  proposed  project, 
finding  the  service  made  available  by  the  new  LNG 
facility  would  provide  specific  advantages  over  the 
alternatives. 

'"As  discussed  in  the  NOI.  in  the  Pricing  Policy 
for  New  and  Existing  Facilities  Constructed  by 
Interstate  Natural  Gas  Pipelines.  71  FERC  161.241 
(1995),  the  Commission  adopted  a  presumption  in 
favor  of  rolled-in  rates  when  the  rjte  increase  to 
existing  customers  from  rolling  in  the  new  facilities 
in  5  percent  or  less,  and  the  pipeline  makes  a 
showing  of  system  benefits. 
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looking  at  competitive  applications 
versus  new  market  applications?  (6) 
Should  the  Commission  encourage  pre- 
filing  resolution  of  landowner  issues  by 
subjecting  proposed  projects  to  a 
diminished  degree  of  scrutiny  where  the 
project  sponsor  is  able  to  demonstrate  it 
has  obtained  all  necessary  right-of-way 
authority?  (7)  Should  a  different 
standard  be  applied  to  project  sponsors 
who  do  not  plan  to  use  either  federal  or 
state-granted  rights  of  eminent  domain 
to  acquire  right-of-way? 

The  parties  may  also  address  other 
questions  concerning  certification  issues 
in  general,  including:  (1)  What  should 
the  Commission  do  to  provide  for  the 
infrastructure  to  serve  future  increased 
demand  for  capacity?  (2)  How  can 
pipelines  deal  with  the  potential  for  not 
recovering  new  construction  costs? 
Should  the  Commission  address,  at  the 
certificate  issuance  stage,  the  issue  of  a 
pipeline's  responsibility  for  future  cost 
under-recovery  once  its  initial  contracts 
expire?  Assuming  no  adverse 
environmental  impacts,  should  a 
pipeline  be  allowed  to  build  if  it  does 
not  accept  the  responsibility  for  all  of 
the  cost  not  covered  by  its  initial 
contracts?  What,  if  anything,  should  the 
Commission  do  to  ensure  rate  certainty 
for  customers  and  pipelines?  Can  or 
should  this  include  guarantees  against 
future  roUing-in  o*' costly  expansions, 
future  changes  in  O&M  expenses,  or  any 
other  future  changes?  (3)  Should  the 
Commission  reassess  the  balance 
between  risk  and  return?  Is  there  really 
more  risk  for  a  pipeline  with  short-term 
contracts,  or  will  shippers  continue  to 
make  short-term  deals  for  the  life  of  the 
pipeline  that  cover  the  pipeline's  cost- 
of-service?  Is  any  of  the  risk 
unnecessary,  and  can  it  be  eliminated 
without  imposing  additional  costs?  How 
should  rates  be  determined  after 
contracts  expire?  Should  the 
Commission  establish  different  pricing 
based  on  contract  term?  (4)  What  are  the 
advantages  (or  disadvantages)  of 
allowing  pipelines  and  customers  to 
negotiate  pre-construction  risk  and 
return-sharing  agreements,  and  what 
actions  should  the  Commission  take  if 
pipelines  and  customers  do  not  agree  on 
the  allocation  of  risk  and  return?  (5)  To 


what  extent  should  the  policies  on  new 
construction  and  existing  pipelines 
match?  (6)  How  does  retail  unbundling 
and  open  access  affect  all  of  these 
issues? 

VII.  Reorganization  of  Part  284 
Regulations 

Commission  proposes  to  reorganize 
certain  portions  of  its  Part  284 
regulations  to  better  reflect  the  nature  of 
services  in  the  short-term  market  and  to 
consolidate  its  Part  284  reporting  and 
filing  requirements  in  a  single  section. 
Because  capacity  release  has  become  an 
integral  part  of  the  short-term  market, 
the  Commission  is  proposing  to  move 
its  capacity  release  regulations  from 
subpart  H  of  Part  284  to  the  same 
location  in  its  regulations  as  pipeline 
firm  and  interruptible  service  (newly 
designated  sections  284.7  (firm  service). 
284.8  (release  of  firm  service),  and  284.9 
(interruptible  service)). 

In  addition,  reporting  and  filing 
requirements  for  pipeline  Part  284 
services  are  presently  scattered 
throughout  Part  284.  For  example,  the 
Index  of  Customers  and  storage  reports 
are  presently  located  in  subpart  B. 
section  284.106,  which  deals  with 
interstate  pipelines  performing 
transportation  service  under  the  Natural 
Gas  Policy  Act  (NGPA).  But  these 
regulations  are  then  applied  to  interstate 
pipelines  performing  open  access 
services  in  subpart  G,  section  284.223. 
Other  reporting  requirements  are 
located  throughout  various  substantive 
provisions  of  Part  284.'"  The 
Commission  is  proposing  to  collect 
these  requirements  into  one  new  section 
(proposed  §284.14)  applicable  to 
interstate  pipelines  transporting  gas 
under  Subpart  B  (transportation  under 
section  311  of  the  NGPA)  and  Subpart 
G  (open  access  transportation  under  the 
NGA).  Reporting  requirements  specific 
to  Subpart  B  pipelines  (by-pass  reports) 
remain  in  Subpart  B. 

To  aid  commenters'  review  of  the  new 
regulatory  format,  the  following  would 
be  the  new  outline  for  subpart  A  of  Part 
284. 

284.1  Definitions. 

284.2  Refunds  and  interest. 

284.3  Jurisdiction  under  the  Natural  Gas 
Act. 


284.4 

284.5 

284.6 

284.7 

284.8 

284.9 

284.10 

284.11 

284.12 

284.13 


Reporting. 

Further  terms  and  conditions. 
Rate  interpretations. 
Firm  transportation  service. 
Release  of  firm  transportation  service. 
Interruptible  transportation  service. 
Rates. 

Negotiated  rates  and  services. 
Environmental  compliance. 
Standards  for  pipeline  business 
operations  and  communications. 
284.14     Reporting  requirements  for  interstate 
pipelines. 

The  Commission  recognizes  that  such 
changes  may  occasion  the  need  for 
cross-reference  changes  in  other 
sections  of  Part  284  as  well  as  other 
parts  of  the  regulations.  The 
Commission  would  make  such  non- 
substantive changes  in  the  final  rule, 
and  commenters  should  point  out 
regulatory  sections  where  such  changes 
are  needed. 

VIII.  Information  Collection  Statement 

The  following  collections  of 
information  would  be  affected  by  this 
proposed  rule  and  have  been  submitted 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  under  Section  3507(d) 
of  the  Paperwork  Reduction  Act  of  1995. 
44  U.S.C.  3507(d).  The  Commission 
solicits  comments  on  the  Commission's 
need  for  this  information,  whether  the 
information  will  have  practical  utility, 
the  accuracy  of  the  provided  burden 
estimates,  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected,  and  any  suggested  methods 
for  minimizing  respondents's  burden, 
including  the  use  of  automated 
information  techniques.  The  burden 
estimate  in  this  proposed  rule  includes 
the  cost  for  pipelines  to  comply  with  the 
Commission's  proposed  regulations 
concerning  short-term  natural  gas 
transportation  services.  The  following 
burden  estimates  reflect  only  the 
incremental  costs  of  complying  with  the 
proposed  new  and  revised  standards 
intended  to  implement  the 
Commission's  regulations.  The  burden 
estimates  include  start  up  and  on-going 
costs. 

Estimated  Annual  Burden:  The 
estimated  armual  burden  associated 
with  this  NOPR  is  shovm  below. 


Atlected  data  collection 


FERC-545  . 
FERG-549B 
FERC-592  ., 

Total 


Number  of  re- 
spondents 


100 

100 

74 


Number  of  responses 
per  respondent 


2.0 

446.5 

1.0 


Estimated  burden 
hours  per  response 


97.800 
1.526 
7.000 


Total  annual  bur- 
den hours 


19,560 

68,136 

518 


88,214 


'"See.  e.g..  la  CFR  284.8  (b)  (3)  and  284.9  (b)  (3) 
(requirements  to  provide  information  on  available 


capacity):  284.7  (c)  (6)  (discount  reports);  18  CFR 
284.12  (filing  of  capacity). 


:e. 

tion  service. 

in  service. 
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The  estimated  number  of  reporting 
hours  attributable  to  the  requirements 
proposed  herein  are  expected  to  total 
88.214  hours  and  are  included  in  the 


above  annual  burden  estimates. 

Information  Collection  Costs:  The 
Commission  seeks  comments  on  the 
estimated  cost  to  comply  with  these 


requirements.  It  has  projected  average 
annualized  costs  for  all  respondents  to 
be  the  following: 


[Indollarsl 


Estimated  data  collection  costs 

Annualized  Capital/Startup  Costs 

Annualized  Costs  (Operations  &  Maintenance)  

Total  Annualized  Costs  


FERC-545 


FERC-549B 


842.061 
187,359 


168.412 
3,417,506 


$1,029,420 


3.585.918 


FERC-592 


0 
27.262 


27,262 


Total 


1.010,473 
3.632.127 


4,642.600 


The  OMB  regulations  require  0MB  to 
approve  certain  information  collection 
requirements  imposed  by  agency 
rule."^  Accordingly,  pursuant  to  OMB 
regulations,  the  Commission  is 
providing  notice  of  its  proposed 
information  collections  to  OMB. 

Titles:  FERC-545,  Gas  Pipeline  Rates: 
Rate  Change  (Non-Formal);  FERC-549B, 
Gas  Pipeline  Rates:  Capacity 
Information  (a  proposed  new  title);  and 
FERC-592,  Marketing  Affiliates  of 
Interstate  Pipelines. 

Action:  Proposed  Data  Collections. 

OMB  Control  Numbers:  1902-0154; 
1902-0169;  and  1902-0157, 
respectively.  The  respondent  shall  not 
be  penalized  for  failure  to  respond  to 
these  information  collections  unless  the 
collection  of  information  displays  a 
valid  OMB  control  number. 

Respondents:  Business  or  other  for 
profit,  including  small  businesses. 

Frequency  of  Responses:  On  occasion. 

Necessity  of  Information:  The 
proposed  rule  seeks  to  establish 
reporting  requirements  that  will  provide 
information  needed  for  the  market  to 
operate  more  efficiently  and  for 
shippers  and  the  Commission  to 
effectively  monitor  transactions  for 
undue  discrimination  and  the  exercise 
of  market  power. 

Internal  Review:  The  Commission  has 
assured  itself,  by  means  of  its  internal 
review,  that  there  is  specific,  objective 
support  for  the  burden  estimates 
associated  with  the  information 
collection  requirements.  The 
Commission's  Office  of  Pipeline 
Regulation  will  use  the  data  to  monitor 
the  market  place  to  correct  problems 
and  minimize  the  exercise  of  market 
power.  Additionally,  the  industry  itself 
will  use  the  information  to  make  more 
informed  choices  from  among 
alternative  capacity  sources  and  to 
monitor  the  marketplace.  The 
Commission's  determination  of  burden 
involves  among  other  things,  an 
examination  of  adequacy  of  design,  cost, 
reliability,  and  redundancy  of  the 


information  to  be  required.  These 
requirements  conform  to  the 
Commission's  plan  for  efficient 
information  collection,  communication, 
and  management  within  the  natural  gas 
pipeline  industry. 

Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NL, 
Washington,  DC  20426,  [Attention: 
Michael  Miller,  Office  of  the  Chief 
Information  Officer,  Phone:  (202)208- 
1415,  fax:  (202)273-0873,  e-mail: 
michael.miller@ferc.fed.us] 

For  submitting  comments  concerning 
the  collections  of  information(s)  and  the 
associated  burden  estimate(s),  please 
send  your  comments  to  the  contact 
listed  above  and  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC,  20503.  (Attention: 
Desk  Officer  for  the  Federal  Energy 
Regulatory  Commission,  phone: 
(202)395-3087,  fax:  (202)395-7285. 

IX.  EnTironmental  Analysis 

The  Commission  is  required  to 
prepare  an  Envirormiental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
enviromnent."'*  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  hiunan 
environment.'"  The  actions  proposed  to 
be  taken  here  fall  within  categorical 
exclusions  in  the  Commission's 
regulations  for  rules  that  are  clarifying, 
corrective,  or  procedural,  for 
information  gathering,  analysis,  and 
dissemination,  and  for  sales,  exchange, 
and  transportation  of  natural  gas  that 
requires  no  construction  of  facilities."* 


"3  5  CFR  1320.11. 


'3*  Oder  No.  486,  Regulations  Implementing  the 
National  Environmental  Policy  Act.  52  FR  47897 
(Dec.  17, 1987),  FERC  Stats,  &  Regs.  Preambles 
1986-1990  130.783  (1987). 

">  18  CFR  380.4. 

"6  See  18  CFR  380.4(a)(2)(ii),  380.4(a)(5), 
380.4(a)(27). 


Therefore,  an  environmental  assessment 
is  uimecessarv'  and  has  not  been 
prepared  in  this  rulemaking. 

X.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  "^  generally  requires  a 
description  and  analysis  of  final  rules 
that  will  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  regulations 
would  impose  requirements  on 
interstate  pipelines,  which  generally  are 
not  small  businesses.  Accordingly, 
pursuant  to  section  605(b)  of  the  RFA, 
the  Commission  proposes  to  certif\'  that 
the  regulations  proposed  herein  will  not 
have  a  significant  adverse  impact  on  a 
substantial  number  of  small  entities. 

XI.  Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  matters  and  issues  proposed  in  this 
notice  to  be  adopted,  including  any 
related  matters  or  alternative  proposals 
that  commenters  may  wish  to  discuss. 
An  original  and  14  copies  of  comments 
must  be  filed  with  the  Commission  no 
later  than  November  9,  1998.  Comments 
should  be  submitted  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory- 
Commission.  888  First  Street,  NE. 
Washington,  DC  20426,  and  should  refer 
to  Docket  No.  RM98-10-000.  All 
written  comments  will  be  placed  in  the 
Commission's  pubhc  files  and  will  be 
available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street.  NE,  Washington.  DC 
20426,  during  regular  business  hours. 

Additionally,  comments  should  be 
submitted  electronically.  Commenters 
are  encouraged  to  file  comments  using 
Internet  E-Mail.  Comments  should  be 
submitted  through  the  Internet  by  E- 
Mail  to  comment. rm@ferc. fed. us  in  the 


"'5U.S.C.  601-612. 
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following  format:  on  the  subject  line, 
specify  Docket  No.  RM98-1 0-000;  in 
the  body  of  the  E-Mail  message,  specify 
the  name  of  the  filing  entity  and  the 
name,  telephone  number  and  E-Mail 
address  of  a  contact  person;  and  attach 
the  comment  in  WordPerfect®  6. 1  or 
lower  format  or  in  ASCII  format  as  an 
attachment  to  the  E-Mail  message.  The 
Commission  will  send  a  reply  to  the  E- 
Mail  to  acknowledge  receipt.  Questions 
or  comments  on  electronic  filing  using 
Internet  E-Mail  should  be  directed  to 
Marvin  Rosenberg  at  202-208-1283,  E- 
Mail  address 

marvin.rosenberg@ferc.fed. us. 
Commenters  also  can  submit 
comments  on  computer  diskette  in 
WordPerfect®  6.1  or  lower  format  or  in 
ASCII  format,  with  the  name  of  the  fder 
and  Docket  No.  RM98-1 0-000  on  the 
outside  of  the  diskette. 

List  of  Subjects 

18  CFR  Part  161 

Natural  gas,  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  250 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

CFR  Part  284 

Continental  shelf.  Incorporation  by 
reference.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 

By  direction  of  the  Commission. 
David  P.  Boergers, 
Acting  Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  part 
161,  part  250,  and  part  284,  chapter  I. 
title  18,  Code  of  Federal  Regulations,  as 
set  forth  below. 

PART  161— STANDARDS  OF 
CONDUCT  FOR  INTERSTATE 
PIPELINES  WITH  MARKETING 
AFFILIATES 

1.  The  authority  citation  for  Part  161 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w.  3301- 
3432:42  U.S.C.  7101-7352. 

2.  In  §  161.3.  paragraphs  (i)  through 
(k)  are  renumbered  (j)  through  (1)  and 
paragraph  (i)  is  added  to  read  as  follows; 

§161.3    Standards  of  conduct 

•         »         *         *         « 

(il  A  pipeline  must  post  the  following 
information  concerning  its  affiliates  on 
its  Internet  web  site  complying  with 
§284.13  of  this  chapter  and  update  the 
information  within  three  business  days 
of  any  change,  posting  the  date  on 
which  the  information  was  updated. 


{1}  A  complete  list  of  operating 
personnel  and  facilities  shared  by  the 
pipeline  and  its  marketing  affiliates. 

(2)  Comprehensive  organizational 
charts  and  job  descriptions  for  its 
employees  and  the  employees  of  its 
marketing  affiliates  identifying  which 
employees  are  engaged  in  transportation 
and  which  are  engaged  in  sales  or 
marketing,  and  clearly  showing  the 
chain  of  command.  The  job  descriptions 
need  not  include  employees  whose  jobs 
are  purely  clerical  or  those  without 
responsibility  or  access  to  information 
concerning  the  processing  or 
administration  of  requests  for 
transportation  service.  Each  job 
description  must  include:  the 
employee's  title,  duties  and  status  as  an 
operating  or  non-operating  employee; 
and  in  the  case  of  a  senior  employee 
[i.e.,  any  employee  who  supervises  non- 
clerical  employees),  the  employee's 
name. 
***** 

3.  In  §  161.3(h)(2),  revise  all 
references  to  ■'284.10(a)"  to  read 
"284.13"  and  remove  the  words 
"Electronic  Bulletin  Board,  operated 
pursuant  to"  and  add,  in  their  place,  the 
words  "Internet  Web  site  complying 
with". 

PART  250— FORMS 

4.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w.  3301- 
3432;  42  U.S.C.  7101-7352. 

5.  In  §  250.16.  paragraph  (b)(1)  is 
removed,  paragraph  fb)(2)  is 
redesignated  as  (b)(1).  and  paragraph 
(b)(2)  is  reserved. 

§250.16    [Amended] 

6.  In  §250. 16(c)(2).  revise  all 
references  to  "284.10(a)"  to  read 
"284.13"  and  remove  the  words 
"Electronic  Bulletin  Board,  operated 
pursuant  to"  and  add.  in  their  place,  the 
words"  Internet  Web  site  complying 
with". 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

7.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  71 7-71 7w.  3301- 
3432;  42  U.S.C  7101-7532:  43  U.S.C  1331- 
1356. 

§284.12    [Removed] 

8(a)  Part  284  is  amended  by  removine 
§284.12.  ^ 


8(b)  Part  284  is  amended  by 
redesignating  the  sections  as  set  forth  in 
the  following  redesignation  table: 


Old  section 

New  sec- 
tion 

284.7 

284.10 
284  7 

284.8  

284.10  

284  13 

284.11   

284  12 

9.  In  newly  redesignated  §284.7. 
paragraph  (b)(3)  is  removed  and 
paragraph  (b)(4)  is  redesignated  as 
paragraph  (b)(3). 

10.  Part  284  is  amended  by  adding 
§  284.8  to  read  as  follows: 

§  284.8    Release  of  firm  transportation 
service. 

(a)  An  interstate  pipeline  that  offers 
transportation  service  on  a  firm  basis 
under  subparts  B  or  G  of  this  part  must 
include  in  its  tariff  a  mechanism  for 
firm  shippers  to  release  firm  capacity  to 
the  pipeline  for  resale  by  the  pipeline 
on  a  firm  basis. 

(b)  To  the  extent  necessary,  a  firm 
shipper  on  an  interstate  pipeline  that 
offers  transportation  service  on  a  firm 
basis  under  subpart  B  or  G  of  this  part 
is  granted  a  limited-jurisdiction  blanket 
certificate  of  public  convenience  and 
necessity  pursuant  to  section  7  of  the 
Natural  Gas  Act  solely  for  the  purpose 
of  releasing  firm  capacity  pursuant  to 
this  section. 

(c)  The  pipeline  must  enter  into  a 
contract  with  the  replacement  shipper 
purchasing  the  capacity.  Unless 
otherwise  agreed  by  the  pipeline,  the 
contract  of  the  shipper  releasing 
capacity  will  remain  in  full  force  and 
effect,  with  the  net  proceeds  from  any 
resale  to  a  replacement  shipper  credited 
to  the  releasing  shipper's  reservation 
charge. 

(d)  Releases  of  capacity  for  a  period  of 
less  than  one  year  must  conform  to  the 
requirements  of  the  auction  established 
under  §284. 10(c)(5)  of  this  part. 

(e)  Releases  of  capacity  ot^one  year  or 
more  must  comply  with  the  following 
requirements. 

(1)  A  shipper  may  arrange  for  a 
replacement  shipper  to  obtain  its 
released  capacity  from  the  pipeline.  The 
releasing  and  replacement  shippers  or 
an  authorized  agent  must  notify  the 
pipeline  of  the  terms  and  conditions  of 
the  release. 

(2)  A  shipper  may  post  any  capacity 
it  has  available  on  the  pipeline's 
Internet  site  and  may  authorize  the 
pipeline  to  accept  bids  for  such 
capacity.  A  releasing  shipper  posting 
capacity  for  bid  must  notify  the  pipeline 
of  the  terms  and  conditions  under 
which  it  will  release  its  capacity. 
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(3)  For  releases  of  capacity  of  one  year 
or  more,  the  rate  may  not  exceed  the 
maximum  rate  in  the  pipeline's  tariff. 

§284.9    [Amended] 

11.  In  §  284.9.  paragraph  (b)(3)  is 
removed  and  paragraph  Cb)(4)  is 
redesignated  paragraph  as  (b)(3). 

12.  hi  newly  redesignated  §  284.10. 
paragraphs  (c)(5)  and  (c)(6)  are  revised, 
and  paragraph  (c)(7)  is  added  to  read  as 
follows. 

§284.10    Rates. 

*         *         *         *         • 

(c)  *  *  * 

(5)  Rates  for  short-term  transportation 
services.  For  transportation  contracts  of 
less  than  one  year  for  pipeline  firm  and 
interruptible  service  and  for  capacity 
released  pursuant  to  §  284.8  of  this  part, 
the  rates  will  be  determined  in  the 
following  maiuier. 

(i)  Minimum  mte.  The  minimum  rate 
charged  for  such  service  may  not  be 
lower  than  the  minimum  rate  in  the 
pipeline's  tariff. 

(ii)  Capacity  auction.  The  rate  charged 
for  any  transaction  at  or  above  the 
minimum  rate  will  be  determined  by  an 
auction  that  conforms  to  the  following 
requirements: 

(A)  All  available  short-term  capacity 
must  be  sold  through  an  auction; 

(B)  Daily  capacity  from  the  pipeline 
must  be  sold  through  an  auction 
without  the  establishment  of  a  reserve 
or  minimum  bid  price; 

(C)  All  eligible  shippers  must  be 
permitted  to  bid  with  no  favoritism 
shown  to  pipeline  affiliates  or  other 
shippers; 

(D)  The  procedures  and  rules  for  each 
auction,  including  the  auction  schedule, 
must  be  disclosed  in  the  pipeline's  tariff 
in  advance  of  the  auction  and  must  be 
applied  to  each  auction; 

(e)  Capacity  must  be  allocated  based 
on  established  criteria  and  parameters 
known  in  advance  to  all  bidders  and  the 
same  criteria  and  parameters  must  apply 
to  pipeline  and  released  capacity; 

U^)  Shippers  must  be  able  to  validate 
that  the  auction  was  nm  properly  either 
through  the  posting  of  information 
sufficient  to  permit  them  to  validate  that 
the  v«nners  were  selected  appropriately 
or  through  the  use  of  other  mechanisms, 
such  as  an  independent  third-party, 
which  will  validate  the  re»uhs. 

(6)  Rates  for  long-term  transportation 
services,  (i)  Except  as  provided  in 
section  (ii)  of  this  paragraph  and 
§284.11  of  this  part,  for  transportation 
contracts  of  one  year  or  longer  for 
pipeline  firm  eind  interruptible  service, 
the  pipeline  may  charge  an  individual 
customer  a  rate  that  is  neither  greater 
than  the  maximum  rate  nor  less  than  the 
minimum  rate  on  file  for  that  service. 


(ii)  The  pipeline  may  not  file  a  revised 
or  new  rate  designed  to  recover  costs 
not  recovered  under  rates  previously  in 
effect. 

(7)  Rates  involving  marketing 
affiliates.  If  a  pipeline  does  not  hold  a 
blanket  certificate  under  subpart  G  of 
this  part,  it  may  not  charge,  in  a 
transaction  involving  its  marketing 
affiliate,  a  rate  that  is  lower  than  the 
highest  rate  it  charges  in  any  transaction 
not  involving  its  miarketing  affiliate. 

13.  Part  284  is  amended  by  adding 
§  284.11  to  read  as  follows. 

§  284.1 1     Negotiated  rates  and  services. 

(a)  Authority.  An  interstate  pipeline 
that  provides  transportation  service 
imder  subparts  B  or  G  of  this  part  may 
negotiate  with  shippers  the  rates,  or 
terms  and  conditions  of  service,  in  any 
contract,  provided  the  pipeline  offers  all 
shippers  recourse  to  transportation 
service  under  its  generally  applicable 
transportation  tariff  as  an  alternative  to 
negotiated  service. 

(b)  Limitations  on  negotiations. 
PipeUnes  cannot  negotiate  rates  and 
services  that: 

(1)  result  in  undue  discrimination  or 
preference; 

(2)  degrade  the  quality  of  existing 
services; 

(3)  hinder  the  release  of  capacity  or 
otherwise  significantly  reduce 
competition;  or 

(4)  require  customers,  as  a  condition 
of  obtaining  negotiated  rates  or  services, 
to  purchase  sales,  storage,  or  gathering 
services  provided  by  the  pipeline,  its 
affiliates,  or  upstream  or  downstream 
entities  that  are  unnecessary  to  the 
provision  of  the  negotiated  service. 

(c)  Review  of  recourse  service. 
PipeUnes  must  file  (every  3  or  5  years) 
the  following  information  regarding 
negotiated  rates  and  terms  of  service 
and  recourse  service. 

(1)  For  each  negotiated  transaction, 
the  pipeline  must  file,  for  each  calendar 
year,  by  category  of  negotiated 
transaction  (transactions  taking  effect  on 
shortened  notice  and  transactions 
subject  to  30  days  notice)  the  following: 
the  name  of  the  shipper,  the  shipper's 
designation  (e.g.,  marketer,  producer, 
LDC,  end-user),  the  contract  number, 
the  docket  number  under  which  the 
contract  was  filed  with  the  Commission, 
the  type  of  service  (e.g.,  firm  or 
interruptible  transportation  or  storage), 
the  contract  demand,  the  rate,  and  the 
volume.  For  transactions  taking  effect 
under  shortened  notice,  the  pipeline 
must  include  an  indication  of  the  tariff 
categories  under  which  the  contract  was 
negotiated.  For  transactions  subject  to 
thirty  days  notice,  the  pipeline  must 


include  a  short  description  of  the  terms 
and  conditions  negotiated. 

(2)  For  each  year,  for  each  categor>'  of 
negotiated  service  and  for  recourse 
services,  by  rate  schedule,  the  pipeline 
must  file  data  showing  aggregate 
contract  demand,  aggregate  volumes, 
and  aggregate  revenue. 

14.  In  newly  redesignated  §  284.13. 
paragraphs  (cj(l)(ii)  and  (c)(2)(iii) 
through  (v)  are  added  and  paragraph 
(b)(l)(v)  is  revised  to  read  as  follows. 

§  284.13    Standards  tor  pipeline  business 
operations  and  communications. 

*         *         •         «        • 

(b)*   *  • 

(D*   •   • 

(v)  Capacity  Release  Related 
Standards  (Version  1.2. 

July  31.  1997).  with  the  exception  of 
Standard  5.3.2. 

(c)*   •   * 

(D*   *   * 

(ii)  Capacity  release  nominations. 
PijjeUnes  must  permit  shippers 
acquiring  released  capacity  to  submit  a 
nomination  at  the  earliest  available 
nomination  opportunity  after  the 
acquisition  of  capacity.  If  the  pipeline 
requires  the  replacement  shipp>er  to 
enter  into  a  contract,  the  contract  must 
be  issued  within  one  hour  of  submission 
of  the  transaction,  but  the  requirement 
for  contracting  must  not  inhibit  the 
abiUty  to  submit  a  nomination  at  the 
time  the  transaction  is  complete. 

(2)*    •    • 

(iii)  Imbalance  management.  A 
pipeline  must  provide,  to  the  extent 
operationally  practicable,  parking  and 
lending  or  other  services  that  facilitate 
the  ability  of  its  shippers  to  manage 
transportation  imbalances.  A  pipeline 
must  provide  such  services  without 
undue  discrimination  or  preference  of 
any  kind  against  third  parties  that  seek 
to  provide  similar  services  to  the 
shippers  of  the  pipeline. 

(iv)  Penalties.  A  pipeline  may  include 
in  its  tariff  transportation  penalties  only 
to  the  extent  necessary  for  system 
operations.  A  pipeline  must  provide,  on 
a  timely  basis,  as  much  information  as 
possible  about  the  imbalance  and 
overrun  status  of  each  shipper  and  the 
imbalance  of  the  pipeline's  system. 

(v)  Operational  flow  orders.  A 
pipeline  must  take  all  reasonable 
actions  to  minimize  the  issuance  and 
adverse  impacts  of  operational  flow 
orders  (OFOs)  or  other  measures  taken 
to  respond  to  adverse  operational  events 
on  its  system.  A  pipeline  must  set  forth 
in  its  tariff  clear  standards  for  when 
such  measures  will  begin  and  end  and 
must  provide  timely  information  that 
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will  enable  shippers  to  minimize  the 
adverse  impacts  of  these  measures. 

»         *         •         «         • 

15.  Part  284  is  amended  by  adding 
§  284.14  to  read  as  follows: 

§  284. 1 4    Reporting  requirements  for 
interstate  pipelines. 

An  interstate  pipeline  that  provides 
transportation  service  under  subparts  B 
or  G  of  this  part  must  comply  writh  the 
following  reporting  requirements. 

(a)  Cross  references.  The  pipeline 
must  comply  with  the  requirements  in 
part  161,  part  250,  and  part  260,  where 
applicable. 

lb)  Index  of  customers.  (1)  On  the  first 
business  day  of  each  calendar  quarter, 
subsequent  to  the  initial 
implementation  of  this  provision,  an 
interstate  pipeline  must  provide  for 
electronic  dissemination  of  an  index  of 
all  its  firm  transportation  and  storage 
customers  under  contract  as  of  the  first 
day  of  the  calendar  quarter.  Electronic 
dissemination  will  be  by  placing  a  file, 
adhering  to  the  requirements  set  forth 
by  the  Commission,  on  the  pipeline's 
Internet  web  site,  pursuant  to  section 
284.13  of  this  part,  in  a  format  which 
can  be  downloaded.  The  pipeline  must 
also  submit  the  electronic  file  to  the 
Commission. 

(2)  Until  an  interstate  pipeline  is  in 
compliance  with  the  reporting 
requirements  of  this  paragraph,  the 
pipeline  must  comply  with  the  index  of 
customer  requirements  applicable  to 
transportation  and  sales  under  part  157, 
set  forth  under  §  154.111(b)  and  (c)  of 
this  chapter. 

(3)  For  each  customer  receiving  firm 
transportation  or  storage  service,  the 
index  must  include  the  information 
listed  below: 

(i)  The  full  legal  name  of  the 
customer; 

(ii)  The  rate  schedule  number  of  the 
service  being  provided; 

(iii)  The  contract  number; 

(iv)  The  contract  effective  date; 

(v)  The  contract  expiration  date; 

(vi)  For  transportation  service, 
maximum  daily  contract  quantity 
(specify  unit  of  measurement); 

(vii)  For  storage  service,  maximum 
storage  quantity  (specify  imit  of 
measurement); 

(viii)  The  receipt  and  delivery  points 
and  the  zones  or  segments  in  which  the 
capacity  is  held; 

(ix)  An  indication  as  to  whether  the 
contract  includes  negotiated  rates  or 
terms  and  conditions; 

(x)  Any  affiliate  relationship  between 
the  pipeline  and  the  customer  or  any 
affiliate  relationships  between  contract 
holders; 

(xi)  The  name  of  any  agent  or  asset 
manager  managing  20%  or  more  of  the 


transportation  service  in  a  pipeline  rate 
zone  and  the  agent's  and  asset 
manager's  rights  with  respect  to 
managing  the  transportation  service. 

(4)  The  information  included  in  the 
quarterly  index  must  be  available  on  the 
pipeline's  web  site  until  the  next 
quarterly  index  is  established. 

(5)  The  requirements  of  this  section 
do  not  apply  to  contracts  which  relate 
solely  to  the  release  of  capacity  under 

§  284.8,  unless  the  release  is  permanent. 

(6)  The  requirements  for  the 
electronic  index  can  be  obtained  at  the 
Federal  Energy  Regulatory  Commission, 
Division  of  Information  Services,  Public 
Reference  and  Files  Maintenance 
Branch,  Washington,  DC  20426. 

(c)  Reports  on  firm  and  interruptible 
services.  An  interstate  pipeline  must 
post  the  following  information  on  its 
Internet  web  site,  and  provide  the 
information  in  downloadable  file 
formats,  in  confonnify  with  section 
284.13  of  this  part. 

(1)  For  pipeUne  firm  service,  whether 
provided  by  the  pipeline  or  bom  release 
transactions  under  section  284.8  of  this 
part,  the  pipeUne  must  post, 
contemporaneously  with  the  execution 
of  a  contract  for  service: 

(i)  The  full  legal  name  of  the  shipper 
receiving  service  under  the  contract  and 
the  full  legal  name  of  the  releasing 
shipper  if  a  capacity  release  is  involved 
or  an  indication  that  the  pipeline  is  the 
seller  of  transportation  capacity: 

(ii)  The  contract  number  for  the 
shipper  receiving  service  under  the 
contract,  and,  in  addition,  for  released 
transactions,  the  contract  number  of  the 
releasing  shipper's  contract; 

(iii)  Tne  rate  charged  under  each 
contract; 
(iv)  The  duration  of  the  contract; 
(v)  The  receipt  and  delivery  points 
and  mainline  segments  covered  by  the 
contract; 

(vi)  The  contract  quantity  or  the 
volumetric  quantity  under  a  volumetric 
release; 

(vii)  Any  special  terms  and  conditions 
applicable  to  the  contract;  and 

fviii)  Whether  there  is  an  affiliate 
relationship  between  the  pipeline  and 
the  shipper  or  between  the  releasing  and 
replacement  shipper. 

(2)  For  pipeline  interruptible  service, 
the  pipeline  must  post  on  a  daily  basis: 
(i)  The  full  legal  name  of  the  shipper; 
(ii)  The  rate  cnarged; 
(iii)  The  receipt  and  delivery  points 
and  mainline  segments  over  which  the 
shipper  is  entitled  to  nominate  gas; 

(iv)  The  quantity  of  gas  the  shipper  is 
entitled  to  nominate; 

(v)  Whether  the  shipper  is  affiUated 
with  the  pipeline. 

(d)  Available  capacity.  (1)  An 
interstate  pipeline  must  provide  on  its 


Internet  web  site  and  in  downloadable 
file  formats,  in  conformity  writh  section 
284.13  of  this  part,  equal  and  timely 
access  to  information  relevant  to  the 
availability  of  all  transportation 
services,  including,  but  not  limited  to, 
the  availability  of  capacity  at  receipt 
points,  on  the  mainline,  at  deUvery 
points,  and  in  storage  fields,  whether 
the  capacity  is  available  directly  fi-om 
the  pipeline  or  through  capacity  release, 
the  total  design  capacity  of  each  point 
or  segment  on  the  system,  the  amount 
scheduled  at  each  point  or  segment  on 
a  daily  basis,  and  all  planned  and  actual 
service  outages  or  reductions  in  service 
capacity. 

12)  An  interstate  pipeline  must  make 
an  annual  filing  by  March  1  of  each  year 
showing  the  estimated  peak  day 
capacity  of  the  pipeline's  system,  and 
the  estimated  storage  capacity  and 
maximum  daily  delivery  capability  of 
storage  facilities  under  reasonably 
representative  operating  assumptions 
and  the  respective  assignments  of  that 
capacity  to  the  various  firm  services 
provided  by  the  pipeline. 

(e)  Semi-annual  storage  report. 
Within  30  days  of  the  end  of  each 
complete  storage  injection  and 
withdrawal  season,  the  interstate 
pipeline  must  file  with  the  Commission 
a  report  of  storage  activity.  The  report 
must  be  signed  under  oath  by  a  senior 
official,  consist  of  an  original  and  five 
conformed  copies,  and  contain  a 
summary  of  storage  injection  and 
withdrawal  activities  to  include  the 
following: 

(1)  The  identity  of  each  customer 
injecting  gas  into  storage  and/or 
withdrawing  gas  fi'om  storage, 
identifying  any  affiliation  with  the 
interstate  pipeline; 

(2)  The  rate  schedule  under  which  the 
storage  injection  or  withdrawal  service 
was  performed; 

(3)  The  maximum  storage  quantity 
and  maximum  daily  withdrawal 
quantity  applicable  to  each  storage 
customer; 

(4)  For  each  storage  customer,  the 
volume  of  gas  (in  dekatherms)  injected 
into  and/or  withdrawn  from  storage 
during  the  period; 

(5)  The  unit  charge  and  total  revenues 
received  during  the  injection/ 
vdthdrawal  period  fi-om  each  storage 
customer,  noting  the  extent  of  any 
discoimts  permitted  during  the  period; 
and 

(6)  The  related  docket  numbers  in 
which  the  interstate  pipeline  reported 
storage  related  injection/withdrawal 
transportation  services. 

16.  In  §  284.106,  paragraph  (c)  is 
removed  and  paragraph  (b)  is  revised  to 
read  as  follows: 
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§284.106    Reporting  requirements 

«         *         *         *         » 

(b)  An  interstate  pipeline  providing 
transportation  service  under  this 
subpart  must  comply  w^ith  the  reporting 
requirements  of  §  284.14  of  this  part. 

§284.223    [Amended] 

17.  In  §  284.223,  paragraph  (b)  is 
removed  and  reserved. 

18.  Subpart  H  is  revised  to  read  as 
follows: 

Subpart  H — Assignment  of  Capacity  on 
Upstream  Interstate  Pipelines 

§  284.241 .    Upstream  interstate  pipelines. 

An  interstate  pipeline  that  offers 
transportation  service  on  a  firm  basis 
under  subpart  B  or  G  of  this  part  must 
offer  without  undue  discrimination  to 
assign  to  its  firm  shippers  its  firm 
transportation  capacity,  including 


contract  storage,  on  all  upstream 
pipelines,  whether  the  firm  capacity  is 
authorized  under  part  284  or  part  157. 
An  upstream  pipeline  is  authorized  and 
required  to  permit  a  dowTistream 
pipeline  to  assign  its  firm  capacity  to 
the  downstream  pipeline's  firm 
shippers. 

§§284.10,  284.123,  284.221,  284.261, 
284.263,  284.266,  and  284.286    [Amended] 

19.  §§284.10,  284.123,  284.221, 
284.261,  284.263,  284.266,  and  284.286 
[Amended] 

In  addition  to  the  amendments  set 
forth  above,  in  18  CFR  part  284,  the 
following  nomenclature  changes  are 
made: 

A.  Revise  all  references  to  "§  284.7  "  to 
read  "§  284.10"  in  the  following  places: 

1.  Section  284.221(d)(2)(ii); 

2.  Section  284.261; 

3.  Section  284.263;  and 


4.  Sections  284.266(a)(1)  and  (a)(2). 

B.  Revise  all  references  to  "§§  284.8- 
284.13"  to  read  "§§  284.7-284.9  and 
§§  284.11-284.14"  in  the  following 
places: 

1.  Section  284.261;  and 

2.  Section  284.263. 

C.  Revise  all  references  to  "§  284. 8(d]" 
to  read  "§  284.7(d)"  in  newlv 
redesignated  §§  284.10(c)(l)'and  (c)(2). 

D.  Revise  all  references  to  "§§  284.8" 
to  read  "§§  284.7"  in  §  284.123  (b)(1). 

E.  Revise  all  references  to 

"§§  284.8(b)(2)"  to  read  "§§  284.7(b)(2)" 
in  §  284.286(b). 

F.  Remove  the  words  "§§  161.3(c),  (e), 
(f),  (g).  and  (h)"  and  add,  in  its  place, 
the  words  "§§  161.3(c),  (e),  (f),  (g),  (h), 
and  (i)"  in  section  284.286(c). 

[PR  Doc.  98-20998  Filed  8-10-98;  845  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  20  and  64 

[WT  Docket  No.  98-100;  GN  Docket  No.  94- 
33;  FCC  98-1 34] 

Commercial  Mobile  Radio  Services  and 
Miscellaneous  Rules  Relating  to 
Common  Carriers 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  Notice  of  Proposed 
Rulemaking  (NPRM)  was  adopted 
contemporaneously  with  a 
Memorandum  Opinion  and  Order  that 
granted  in  part  and  denied  in  part  a 
petition  for  forbearance  filed  by  the 
Personal  Communications  Industry 
Association  (PCIA).  The  Memorandum 
Opinion  and  Order  is  summarized 
elsewhere  in  this  edition  of  the  Federal 
Register. 

In  this  Notice  of  Proposed 
Rulemaking,  the  Commission  asks 
questions  designed  to  elicit  specific 
information  relevant  to  determining 
whether,  and  in  what  respects,  the 
Commission  should  forbear  from 
applying  additional  provisions  of 
TOCSIA  to  CMRS  providers  and 
aggregators,  continue  applying  these 
provisions  to  those  parties,  or  modify  or 
eliminate  its  rules  implementing 
TOCSIA  to  address  the  different 
circumstances  faced  by  CMRS 
providers.  The  Commission  also  seeks 
new  comments  regarding  forbearance 
from  regulation  in  wireless 
telecommunications  markets  that  is 
responsive  to  current  statutory 
standards  and  market  conditions. 
DATES:  Comments  are  due  on  or  before 
August  18.  1998.  and  reply  comments 
are  due  on  or  before  September  2.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Steinberg  at  (202)  418-0620  or 
Kimberly  Parker  at  (202)  418-7240 
(Wireless  Telecommunications  Bureau/ 
Commercial  Wireless  Division). 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Notice  of  Proposed 
Rulemaking  in  WT  Docket  No.  98-100, 
adopted  as  part  of  the  Memorandum 
Opinion  and  Order  and  Notice  of 
Proposed  Rulemaking,  FCC  98-134,  on 
June  23.  1998  and  released  July  2.  1998. 
The  Memorandum  Opinion  and  Order 
portion  of  this  document  is  summarized 
elsewhere  in  this  edition  of  the  Federal 
Register.  The  complete  text  of  the 
Memorandum  Opinion  and  Order  and 
Notice  of  Proposed  Rulemaking  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 


FCC  Reference  Center  (Room  239),  1919 
M  Street.  N.W.,  Washington,  D.C.  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
(202)  857-3800,  1231  20th  St..  N.W., 
Washington,  D.C.  20037. 

Synopsis  of  the  Notice  of  Proposed 
Rulemaking 

I.  Notice  of  Proposed  Rulemaking 

A.  Application  of  TOCSIA  to  CMRS 


Aggregators  and  OSPs 

I- In  the  Memorandum  Opinion  and 
Order,  with  regard  to  TOCSIA,  the 
Commission  determined  that,  except  for 
the  provisions  relating  to  unblocked 
access  and  the  filing  of  informational 
tariffs,  the  record  was  inadequate  to 
support  forbearance  from  applying  the 
provisions  of  TOCSIA  and  the 
Commission's  implementing  regulations 
to  CMRS  OSPs  and  aggregators.  PCIA, 
however,  made  several  arguments  that 
could,  if  adequately  supported,  establish 
grounds  for  forbearing  from  enforcing 
some  or  all  of  those  provisions. 
Consistent  with  the  deregulatory  intent 
of  the  1996  Act.  and  with  the  more 
specific  forbearance  directive  of  section 
10  and  biennial  review  requirement  of 
section  11.  PCIA's  arguments  merit 
further  inquiry.  Accordingly,  in  this 
Notice  of  Proposed  Rulemaking  the 
Commission  asks  questions  designed  to 
elicit  specific  information  relevant  to 
determining  whether,  and  in  what 
respects,  the  Commission  should  forbear 
from  applying  additional  provisions  of 
TOCSIA  to  CMRS  providers  and 
aggregators,  continue  applying  these 
provisions  to  those  parties,  or  modify  or 
eliminate  its  rules  implementing 
TOCSIA  to  address  the  different 
circumstances  faced  by  CMRS 
providers. 

2.  In  this  Notice  of  Proposed 
Rulemaking  the  Commission  proposes 
to  consider  applying  modified  TOCSIA 
regulations  to  CMRS  providers  and 
aggregators  as  well  as  eliminating  the 
appUcation  of  certain  regulations  and 
statutory  provisions.  The  adoption  of 
any  appropriate  modifications  to  the 
regulations  implementing  the  statute 
should  promote  the  public  interest  both 
by  relieving  CMRS  providers  and 
aggregators  of  regulatory-  burdens  that 
are  ill-suited  to  the  CMRS  context  and 
by  providing  consumers  with  targeted 
measures  for  their  protection. 

3.  The  Commission  tentatively 
concludes  that  any  decision  to  forbear 
arising  out  of  this  Notice  of  Proposed 
Rulemaking  will  apply  to  providers  and 
aggregators  of  all  services  classified  as 
CMRS.  The  Commission  seeks  comment 
on  this  tentative  conclusion. 


4.  Before  addressing  the  provisions  of 
TOCSIA  and  the  Commission's 
implementing  rules  individually,  the 
Commission  also  seeks  comment  on  a 
few  matters  that  underlie  its 
consideration  of  many  of  these 
provisions.  PCIA  argues  that  many  of 
the  provisions  of  TOCSIA  are  unduly 
burdensome  as  applied  to  broadband 
PCS  providers  because  these  providers 
may  not  be  able  to  distinguish  users  that 
obtain  service  through  an  aggregator 
from  other  users  of  their  services.  The 
Commission  seeks  comment  as  to 
whether  all  broadband  PCS  providers, 
and  other  CMRS  providers,  are  in  fact 
currently  unable  to  identify  calls  that 
are  placed  or  received  through 
aggregators.  If  some  aggregator  calls  can 
in  fact  be  identified,  the  Commission 
requests  specific  information  as  to  what 
factors,  including  the  type  of  CMRS 
involved,  technical  attributes  of  the 
underlying  provider's  network,  or  the 
type  of  aggregator  arrangement,  permit 
such  identification.  The  Commission 
also  seeks  clarification  as  to  whether 
calls  made  through  aggregators  cannot 
be  distinguished  from  all  other  CMRS 
calls,  or  only  from  certain  types  of  calls 
(e.g.,  roaming  calls).  To  the  extent  that 
some  aggregator  calls  cannot  be 
identified,  the  Commission  further  seeks 
comment  regarding  whether  it  would  be 
feasible  for  providers  to  introduce  the 
capability  to  identify  these  calls  and,  if 
so,  at  what  cost. 

5.  The  Commission  also  seeks 
comment  on  the  different  contexts  in 
which  CMRS  is  now  or  could  in  the 
future  be  offered  through  aggregators. 
The  record  includes  evidence  of  a 
variety  of  different  transient  uses  of 
mobile  telephone  service,  including  air- 
to-ground  telephone  service  on 
commercial  airlines,  the  leasing  of 
phones  along  with  rental  cars,  mobile 
phone  booths  at  special  events,  and  the 
rental  of  phones  by  hotels  and  shopping 
malls.  The  Commission  seeks  further 
information  on  the  distinguishing 
characteristics  of  each  of  these 
arrangements,  and  on  any  other  contexts 
in  which  CMRS  is  aggregated.  In 
particular,  when  addressing  particular 
provisions  of  TOCSIA.  commenters 
should  consider  whether  the  statutory 
provisions  and  regulations  have 
different  impacts  depending  on  the  type 
of  aggregator  arrangement  in  question. 
In  particular,  the  Commission  seeks 
comment  regarding  how  proposed 
schemes  under  which  the  calling  party 
pays  for  airtime  might  affect  the 
arrangements  between  CMRS  providers 
and  aggregators  and  the  impact  of 
TOCSIA  and  the  Commission's 
implementing  rules. 
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6.  Aggregator  Disclosure  and  OSP 
Oversight  of  Aggregators.  TOCSIA  and 
the  Commission's  rules  require 
aggregators  to  post  "on  or  near  the 
telephone  instrument,  in  plain  view  of 
consumers"  information  designed  to  aid 
consiuners.  This  information  includes, 
for  example,  (1)  the  name,  address,  and 
toll-free  telephone  number  of  the 
provider  of  operator  services;  (2)  a 
written  disclosure  that  the  rates  for  all 
operator-assisted  calls  are  available  on 
request,  and  that  consumers  have  a  right 
to  obtain  access  to  the  interstate 
common  carrier  of  their  choice  and  may 
contact  their  preferred  interstate 
common  carrier  for  information  on 
accessing  that  carrier's  service  using 
that  telephone.  The  Commission 
requires  all  aggregators  to  comply  with 
this  posting  requirement,  including 
aggregators  in  non-equal  access  areas. 
Responsibility  for  enforcement  of  the 
aggregator  posting  requirement  is,  in 
part,  placed  upon  the  OSP  used  by  the 
aggregator.  The  OSP  is  obligated  to 
ensure,  by  contract  or  tariff,  that  each 
aggregator  for  which  such  provider  is 
the  presubscribed  provider  of  operator 
services  is  in  compliance  with  the 
posting  requirements. 

7.  The  Commission  tentatively 
concludes  that  it  should  continue  in  the 
future  to  require  some  form  of 
disclosure  by  CMRS  aggregators  similar 
to  that  prescribed  by  the  Act.  In 
particular,  the  Commission  believes 
customers  of  CMRS  aggregators  will 
benefit  from  access  to  the  same 
information  that  is  available  to  direct 
customers  of  CMRS  providers,  including 
the  identity  of  and  how  to  contact  the 
underlying  service  provider,  how  to 
obtain  information  about  rates,  and  how 
to  lodge  complaints  about  service.  For 
example,  if  certain  aggregators  are  prone 
to  frequently  changing  their  underlying 
service  provider,  might  it  be  costly  for 
them  to  continuously  update  the 
disclosiu'e  information?  The 
Commission  also  welcomes  comment  on 
the  benefits  of  disclosure  to  consumers. 

8.  The  Commission  therefore 
tentatively  concludes  that  it  should 
forbear  from  requiring  CMRS 
aggregators  to  post  disclosure 
information  "on  or  near  the  telephone 
instrument,"  and  instead  should  permit 
some  or  all  CMRS  aggregators  to  use 
some  other  reasonable  means  of 
disclosure.  For  example,  the 
Commission  might  permit  CMRS 
aggregators  to  provide  the  required 
information  to  the  consimier  at  the  point 
of  establishing  a  contractual 
relationship,  e.g.,  at  the  car  rental 
counter  or  concierge  desk.  The 
Commission  seeks  comment  regarding 


this  tentative  conclusion  and  how  it 
should  be  implemented. 

9.  The  Commission  also  seeks 
comment  on  whether  certain  disclosures 
should  be  required  of  CMRS  aggregators 
in  addition  to  those  mtmdated  under 
section  226(c)  of  the  Act  and  section 
64.703(b)  of  the  Commission's  rules. 
Specifically,  CMRS  providers  typically 
impose  a  number  of  charges  on  end 
users  that  are  not  commonly 
encoimtered  in  the  wireline  context, 
including  roaming  charges,  charges  for 
airtime,  and  cheu^es  for  incoming  calls. 
The  Commission  believes  that  CMRS 
subscribers  are  typically  aware  of  these 
charges,  but  that  transient  users  of 
CMRS  may  not  be.  The  Commission 
therefore  seeks  comment  on  whether 
CMRS  aggregators  should  be  required  to 
disclose  the  existence  of  these  or  other 
charges.  If  so,  the  Commission  further 
seeks  comment  regarding  the  precise 
nature  of  the  required  disclosure.  For 
example,  should  the  aggregator  provide 
information  regarding  the  boundaries  of 
the  home  calling  area? 

10.  Section  64.703(b)(3)  of  the 
Commission's  rules  requires  that  in  the 
case  of  a  pay  telephone,  an  aggregator 
must  disclose  the  local  coin  rate  for  the 
location.  The  Commission  seeks 
comment  on  whether  this  requirement 
is  appropriately  applied  to  CMRS 
aggregators.  Commenters  should 
specifically  address  any  relevant 
differences  between  CMRS  and  wireline 
coin-operated  phones. 

11.  "The  Conmiission  also  tentatively 
concludes  that  it  should  retain  the 
requirement  that  CMRS  OSPs  ensure  by 
contract  or  tariff  that  aggregators  wrill 
comply  with  the  disclosure 
requirements.  PCIA  argues,  however, 
that  compliance  with  the  oversight 
requirement  is  problematic  for  CMRS 
OSPs  because,  unUke  wireline  OSPs, 
they  typically  do  not  have  contracts 
with  aggregators,  and  indeed  may  not 
know  who  aggregators  of  their  services 
are.  The  Commission  seeks  comment 
regarding  the  prevalence  of  contractual 
arrangements  between  CMRS 
aggregators  and  OSPs,  and  how  this 
compares  with  the  wireline  context.  To 
the  extent  such  contracts  do  not  exist, 
the  Commission  seeks  comment  on  the 
costs  and  benefits  of  requiring  CMRS 
aggregators  and  OSPs  to  enter  into 
contracts.  The  Commission  also  seeks 
comment  on  practical  alternatives  to 
contractual  provisions  as  a  means  of 
effecting  OSP  oversight,  and  on  whether 
OSPs  that  do  not  have  contracts  with 
their  aggregators,  or  do  not  know  who 
their  aggregators  are,  should  be  exempt 
from  the  oversight  requirement.  In 
addition,  the  Commission  welcomes 


comments  on  the  benefits  of  oversight 
by  CMRS  OSPs. 

12.  OSP  Identification.  Disclosure, 
and  Termination  at  No  Charge.  TOCSIA 
requires  that  every  OSP  audibly  and 
distinctly  identify  itself  to  every  person 
who  uses  its  operator  services  before 
any  charge  is  incurred  by  the  consumer, 
permit  the  consumer  to  terminate  the 
telephone  call  at  no  charge  before  the 
call  is  connected,  and  disclose  to  the 
consimier  upon  request,  at  no  charge,  a 
quotation  of  its  rates  or  charges  for  the 
call,  the  methods  by  which  such  rates  or 
charges  wrill  be  collected,  and  the 
methods  by  which  complaints 
concerning  such  rates,  charges,  or 
collection  practices  will  be  resolved. 
Our  regulations  reiterate  these 
requirements,  and  in  addition  the 
Commission  requires  that  the  OSP 
disclose  audibly  to  the  customer  how  to 
obtain  the  price  of  a  call  before  the  call 
is  connected. 

13.  The  Commission  seeks  additional 
comments  on  PCIA's  arguments  in  favor 
of  forbearance.  First,  PCIA  and 
commenters  supporting  its  position 
argue  that  the  OSP  disclosure  and  call 
termination  requirements  are 
unnecessary  to  protect  consumers 
because  CMRS  providers'  rates  and 
practices  are  reasonable,  competitive 
market  forces  motivate  CMRS  providers 
to  offer  services  at  reasonable  rates,  and 
CMRS  providers  generally  disclose  rate 
information  as  a  matter  of  sound 
business  practice. 

14.  The  Commission  also  seeks 
comment  on  the  disclosure  practices  of 
CMRS  OSPs,  and  in  particular  whether 
they  make  relevant  information 
available  to  consumers  on  each  call  and 
inform  consumers  before  each  call  how 
to  obtain  such  information.  In  addition, 
assuming  providers  typically  do  act 
reasonably  and  disclose  their  rates  and 
practices,  the  Commission  seeks 
conunent  on  whether  these 
circumstances  are  sufficient  grounds  for 
forbearing  torn  regulation.  The 
Commission  also  seeks  comment  on 
whether  continuing  to  apply  disclosure 
requirements  to  CMRS  OSPs  on  each 
call  is  consistent  with  its  decision  in  the 
Memorandum  Opinion  and  Order  to 
forbear  from  requiring  these  providers  to 
file  informational  tariffs. 

15.  Second,  PCIA  argues  that 
enforcement  of  these  requirements  is 
not  in  the  pubUc  interest  because 
compliance  with  these  requirements  is 
unduly  costly  and  burdensome  for 
CMRS  OSPs.  The  Commission  seeks 
specific  information  regarding  the  costs 
of  compliance  for  CMRS  OSPs.  To  the 
extent  that  CMRS  providers  caimot 
distinguish  calls  made  through 
aggregators  from  other  calls,  the 
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Commission  further  seeks  information 
regarding  the  costs  of  making  the 
required  identification  and  disclosures 
on  a  larger  universe  of  calls. 

16.  Finally,  PCIA  argues  that  the  OSP 
disclosure  requirements  are  ill  suited  to 
CMRS  operator  services  because,  unlike 
in  the  wireline  context,  CMRS  OSPs 
typically  have  no  direct  relationship 
with  the  end  user  and  do  not  set  the  end 
user's  rates.  Rather,  according  to  PCIA, 
the  aggregator  sets  the  customer's  rates 
and  bills  the  customer  directly.  The 
Conunission  seeks  comment  on  the 
billing  practices  that  prevail  in  CMRS 
aggregator  contexts,  and  on  the 
variations  that  may  exist  in  these 
practices. 

17.  Billing  for  Unanswered  Calls. 
TOCSIA  and  the  Commission's 
regulations  forbid  OSPs  from  billing  for 
unanswered  telephone  calls  in  areas 
where  equal  access  is  available,  and 
from  knowingly  billing  for  unanswered 
telephone  calls  in  areas  where  equal 
access  is  not  available.  The  Commission 
seeks  comment  about  CMRS  industry 
practices  with  respect  to  billing  for 
unanswered  calls  and  any  variations  in 
those  practices.  In  particular,  the 
Conunission  seeks  information 
regarding  what  constitutes  billable 
airtime  and  whether  CMRS  providers 
calculate  airtime  differently  for 
customers  who  obtain  service  through 
aggregators  than  for  other  users  of  their 
networks.  Commenters  should  further 
address  the  cost  of  implementing  and 
complying  with  this  provision  for  CMRS 
calls  made  through  aggregators.  To  the 
extent  that  CMRS  providers  caimot 
distinguish  between  public  and  other 
users  of  the  network,  conunenters 
should  address  the  costs  of  forgoing 
billing  for  unanswered  calls  for  a  larger 
set  of  users. 

18.  Call  Splashing.  Both  TOCSIA  and 
the  implementing  regulations  forbid 
OSPs  from  engaging  in  "call  splashing" 
or  billing  for  a  call  that  does  not  reflect 
the  originating  location  of  the  call 
without  the  consumer's  informed 
consent. 

19.  The  Commission  seeks  comment 
on  the  costs  and  benefits  of  applying  the 
call  splashing  prohibition  to  CMRS.  In 
peuticular,  the  Commission  seeks 
comment  on  whether  CMRS  OSPs  have 
any  history  of  call  splashing  to  the 
detriment  of  consumers,  and  on  whether 
situations  exist  or  could  arise  where 
CMRS  OSPs  could  have  an  incentive  to 
engage  in  call  splashing  that  would 
harm  consumers.  In  this  regard,  the 
Commission  requests  comment  on  the 
prevalence  of  distance-insensitive 
billing  in  CMRS  markets,  how  this 
billing  practice  affects  CMRS  OSPs' 
incentives  to  engage  in  call  splashing 


and  the  potential  for  call  splashing  to 
harm  consumers,  and  how  these 
conditions  compare  with  the  situation 
in  wireline  services.  In  addition,  the 
Commission  seeks  information  on  the 
costs  to  CMRS  OSPs  of  complying  with 
the  call  splashing  prohibition  for  calls 
made  through  aggregators  and,  to  the 
extent  that  CMRS  providers  cannot 
distinguish  between  customers  of 
aggregators  and  other  users,  the  costs  of 
complying  with  this  prohibition  on 
other  calls  as  well. 

20.  OSP  Publication  of  Changes  in 
Services.  Under  TOCSIA,  the 
Commission  is  required  to  establish  a 
policy  for  requiring  providers  of 
operator  services  to  make  public 
information  about  recent  changes  in 
operator  services  available  to 
consumers.  Pursuant  to  that  directive, 
the  Commission  has  required  OSPs  to 
regularly  publish  and  make  available  at 
no  cost  to  inquiring  consumers  written 
materials  that  describe  any  recent 
changes  in  operator  services  and  in  the 
choices  available  to  consumers  in  that 
market.  The  Commission  seeks 
comment  on  the  costs  and  benefits  of 
requiring  CMRS  OSPs  to  publish  regular 
reports  of  their  changes  in  service  in 
light  of  the  nature  of  the  services 
provided,  the  level  of  abuses,  and 
carriers'  customary  disclosure  practices. 
The  Conunission  is  also  interested  in 
how  this  cost  benefit  analysis  compares 
with  the  analysis  for  wireline  OSPs. 
Commenters  should  particularly 
consider  whether  the  benefit  of  these 
reports  to  consumers  may  vary  for 
different  CMRS  aggregator 
arrangements,  and  therefore  whether  it 
may  make  sense  to  modify  or  forbear 
from  enforcing  the  rule  only  for  certain 
types  of  arrangements. 

21.  Routing  of  Emergency  Calls. 
TOCSIA  requires  the  Commission  to 
establish  minimum  standards  for  OSPs 
and  aggregators  to  use  in  the  routing  of 
emergency  telephone  calls.  Under 

§  64.706  of  the  Conunission's  rules, 
which  implements  this  provision,  OSPs 
and  aggregators  are  required  to  ensure 
immediate  connection  of  emergency 
telephone  calls  to  the  appropriate 
emergency  service  of  the  reported 
location  of  the  emergency,  if  known, 
and  if  not  knovim,  of  the  originating 
location  of  the  call. 

22.  The  record,  however,  is  almost 
totally  devoid  of  comments  addressing 
the  emergency  call  routing  obligation. 
The  Commission  seeks  comment  as  to 
whether  §  64.706  is  appropriately 
applied  to  CMRS  aggregators  and  OSPs, 
in  light  of  the  Commission's  E911  rules. 
Commenters  should  specifically  address 
the  costs  and  benefits  of  applying 

§  64.706  in  the  CMRS  context.  In 


addition  to  addressing  the  impact  of 
§  20.18,  commenters  should  consider 
whether  §  64.706  remains  necessary  and 
appropriate  as  applied  to  any  CMRS 
aggregators  and  OSPs  that  are  not 
covered  by  the  E911  rule,  or  whether 
those  providers  that  are  not  covered  by 
the  E911  rule  should  be  excluded  from 
any  emergency  call  routing  obligation 
because  they  are  incapable  of  handling 
emergency  calls. 

B.  Forbearance  From  Other  Statutory 
and  Regulatory  Provisions 

23.  The  Commission  received 
numerous  conunents  and  reply 
comments  on  the  Further  Forbearance 
NPRM.  59  FR  25432  (May  16.  1994),  but 
the  passage  of  the  Telecommunications 
Act  of  1996  made  sweeping  chtmges 
which  not  only  affected  all  consumers 
and  telecommunications  service 
providers,  but  also  greatly  expanded  the 
Commission's  forbearance  authority. 
Section  332(c)  authorizes  the 
Commission  to  forbear  &t>m  applying 
most  provisions  of  Title  II  to  any  CMRS 
"service  or  person."  Under  section  10, 
by  contrast,  the  Conunission  may 
forbear  from  applying  almost  any 
regulation  or  provision  of  the  Act  to  any 
"telecommunications  carrier  or 
telecommunications  service,  or  class  of 
telecommimications  carriers  or 
telecommimications  services,  in  any  or 
some  of  their  geographic  markets."  The 
1996  Act  also  added  section  11,  which 
directs  the  Commission  biennially  to 
review  all  of  its  telecommunications 
regulations  and  repeal  or  modify  any 
regulations  that  the  Commission 
determines  are  no  longer  necessary  in 
the  public  interest  as  the  result  of 
meaningful  economic  competition 
between  providers  of  service.  Because 
these  legal  changes  and  changes  in  the 
telecommunications  marketplace  have 
made  portions  of  the  record  in  the 
Further  Forbearance  NPRM  stale,  the 
Commission  terminates  that  proceeding 
and  seeks  new  comments  regarding 
forbearance  from  applying  any 
regulation  or  provision  of  the  Act  to 
wireless  telecommunications  carriers 
licensed  by  the  Commission.  Such 
carriers  include  telecommunications 
carriers  licensed  luider  part  21 
(domestic  public  fixed  radio  services), 
part  22  (public  mobile  radio  services), 
part  24  (personal  commiuiications 
services),  part  90  (private  land  mobile 
radio  services),  and  part  101  (fixed 
microwave  services)  of  the 
Conunission's  rules. 

24.  The  Commission  believes  the 
goals  identified  in  the  CMRS  Second 
Report  and  Order  mirror  those  set  for  it 
by  Congress  in  the  1996  Act:  reduce  the 
regulatory  biuden  upon,  and  foster 
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vigorous  and  fair  competition  among, 
telecommunications  providers.  The 
Commission  is  continually  striving  to 
meet  those  goals.  For  example,  the 
Commission's  decision  to  forbear  from 
applying  tariffing  requirements  in 
sections  203,  204.  and  205  to  CMRS 
providers  significeintly  reduced  the 
filing  burdens  placed  upon  such 
providers.  Continuing  this  trend,  the 
Commission  recently  eliminated  in  most 
circumstances  the  requirement  that 
telecommunications  carriers  licensed  by 
the  Wireless  Telecommunications 
Bureau  obtain  prior  Commission 
approval  before  consummating  pro 
forma  transactions. 

25.  Section  332(c)  and  section  10 
differ  in  scope,  yet  set  forth  similar 
three-pronged  tests  that  must  be  met  in 
order  for  the  Commission  to  exercise 
forbearance  authority.  Since  the  Further 
Foihearance  NPRM  was  issued  prior  to 
the  passage  of  section  10,  the 
Commission  seeks  comment  as  to 
whether  the  differences  in  language 
between  section  332(c)  and  section  10 
necessitate  a  departure  fi-om  the  criteria 
the  Commission  enunciated  in  the 
Further  Forbearance  NPRM  as  a  test  for 
whether  it  would  use  its  authority  to 
forbear.  The  Commission  further  asks, 
since  its  authority  under  section  332(c) 
was  limited  to  deregulation  of 
commercial  mobile  services,  whether  it 
should  extend  any  forbearance  pursuant 
to  section  10  to  wireless  carriers  other 
than  those  classified  as  CMRS.  e.g., 
wireless  comf>etitive  local  exchange 
carriers  (CLECs),  in  order  to  promote 
their  role  in  providing  competition  in 
the  local  exchange  market. 

26.  If  commenters  seek  forbearance 
fi'om  particular  statutory  provisions  or 
regulations,  the  Commission  asks  them 
to  primarily  focus  their  analysis  on 
whether  forbearance  is  warranted  under 
the  three-pronged  test  of  either  section 
332  or  section  10.  In  connection  with 
the  third  prong  of  the  test,  the  public 
interest  standard,  commenters  should 
show  whether  the  costs  incurred  by 
carriers  to  comply  writh  particular 
provisions  outweigh  the  benefits  to  the 
public  to  be  gained  in  applying  them,  as 
well  as  whether  forbearance  from 
particular  statutory  provisions  would 
enhance  future  competition  fi-om  a 
diversity  of  entities  and  thus  tend  to 
justify  a  finding  that  forbearance  served 
the  public  interest. 

27.  The  Commission  also  seeks 
comment  on  whether  there  exist,  within 
CMRS  and  other  wireless 
telecommunications  markets,  types  of 
providers  for  which  application  of  a 
particular  statutory  or  regulatory 
provision  will  either  pose  undue  costs 
or  yield  no  benefits  to  the  public.  For 


example,  if  the  costs  of  regulation  are 
fixed,  smaller  providers  could  be  more 
likely  than  other  types  of  providers  to  be 
burdened  by  the  costs  of  regulation.  The 
Commission  believes  two  factors  of  the 
public  interest  test  that  it  has  proposed 
to  apply  under  section  332(c)  can  serve 
to  guide  its  determinations  in  this  area. 
The  first  is  whether  differential  costs  of 
compliance  with  particular  laws  or 
regulations  make  forbearance 
appropriate  for  particular  types  of 
providers.  The  second  is  whether  the 
public  interest  benefits  from  application 
of  particular  provisions  vary  among  the 
different  types  of  providers. 

28.  In  aadition,  the  Conunission  asks 
interested  parties  to  comment  on  how 
forbearance  for  particular  types  of 
providers  would  comport  with  the  goal 
of  regulatory  symmetry,  bearing  in  mind 
that  the  Commission's  forbearance 
authority  permits  different  regulation  of 
different  providers. 

29.  Finally,  the  Commission  asks 
inteicsted  parties  to  suggest  any  other 
factors  or  alternatives  that  it  should 
consider  when  evaluating  forbearance 
petitions  affecting  telecommunications 
services  or  providers  licensed  or 
regulated  by  the  Wireless 
Telecommunications  Bureau. 

Paperwork  Reduction  Act 

30.  The  proposals  contained  herein  do 
not  contain  any  information  collections 
requiring  approval  by  the  Office  of 
Management  and  Budget.  The 
Conunission  seeks  comments  regarding 
whether,  and  in  what  respects,  it  should 
forbear  trom  applying  already 
established  rules. 

Initial  Regulatory  Flexibility  Analysis 

31.  As  required  by  the  Regulatory 
Flexibihty  Act  (RFA).  the  Commission 
has  prepared  this  Initial  Regulatory 
Flexibihty  Analysis  (IRFA)  of  the 
possible  impact  on  small  entities  of  the 
rules  proposed  in  the  NPRM  (Notice)  in 
WT  Docket  No.  98-100.  Written  public 
comments  are  requested  on  the  IRFA. 
Comments  on  the  IRFA  must  have  a 
separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA  and  must  be  filed  by  the  deadhnes 
for  comments  on  the  Notice.  The 
Commission  will  send  a  copy  of  the 
Notice,  including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

32.  In  this  NPRM.  the  Commission 
proposes  to  consider  forbearing  fi-om 
applying  provisions  of  section  226  of 
the  Communications  Act  (Telephone 
Operator  Consumer  Services 


Improvement  Act  or  TOCSIA)  to 
Commercial  Mobile  Radio  Service 
(CMRS)  providers  and  aggregators  of 
CMRS,  as  well  as  modifying  its  rules 
applying  TOCSIA  to  those  entities. 
Specifically,  the  Commission  proposes 
to:  (1)  continue  to  require  some  form  of 
disclosure  to  consumers  by  CMRS 
aggregators  similar  to  that  mandated  by 
section  226(b)(1)(D)  of  the  Act,  although 
the  precise  nature  of  the  disclosure  may 
be  modified;  (2)  forbear  from  requiring 
CMRS  aggregators  to  post  disclosure 
information  "on  or  near  the  telephone 
instrument,"  and  instead  permit  all  or 
some  CMRS  aggregators  to  use  some 
other  reasonable  means  of  disclosure; 
and  (3)  continue  to  require  CMRS 
providers  of  operator  service  (OSPs)  to 
ensure  by  contract  or  tariff  that 
aggregators  will  comply  with  the 
disclosure  requirements. 

33.  In  addition,  the  Commission 
requests  comment  on  whether  it  should 
forbear  from  applying  other  provisions 
of  TOCSIA  in  the  CMRS  context  or 
whether  these  requirements  should  be 
modified  as  appfied  to  CMRS 
^'gg'^ators  and  OSPs.  The 
Commission's  objective  is  to  formulate 
rules  that  are  responsive  to  the 
differences  between  CMRS  and  fixed 
services  provided  through  aggregators, 
that  avoid  imposing  unnecessary 
burdens  on  CMRS  OSPs  and 
^ggif^gBtorS'  and  that  provide  consumers 
who  obtain  CMRS  through  aggregators 
with  protections  comparable  to  those 
enjoyed  by  other  consumers  of  CMRS. 

34.  The  Notice  also  seeks  comment  on 
forbearance  from  applying  other 
provisions  of  the  Act  to  all  wireless 
telecommunications  carriers  ficensed  by 
the  Commission,  including 
telecommunications  carriers  licensed 
under  part  21  (domestic  pubUc  fixed 
radio  services),  part  22  (pubfic  mobile 
radio  services),  part  24  (personal 
conununications  services),  part  90 
(private  land  mobile  radio  services),  and 
part  101  (fixed  microwave  services)  of 
our  rules.  The  Commission's  objective  is 
to  reduce  regulatory  burdens  upon 
providers  of  wireless 
telecommunications  services  where 
consistent  with  the  pubfic  interest,  and 
thus  to  foster  vigorous  and  fair 
competition  emaong  these  providers. 

B.  Legal  Basis 

35.  The  proposed  action  is  authorized 
under  sections  1,  4(i),  10,  11  and  332(c) 
of  the  Commimications  Act  of  1934,  as 
amended.  47  U.S.C.  §§  151.  154(i).  160. 
161  and  332(c). 
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C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply 

36.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by 
our  rules.  The  RFA  generally  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  Nationwide, 
there  are  275,801  small  organizations. 
"Small  governmental  jurisdiction" 
generally  means  "governments  of  cities, 
counties,  towns,  townships,  villages, 
school  districts,  or  special  districts.  v«th 
a  population  of  less  than  50,000."  As  of 
1992,  there  were  85,006  such 
jurisdictions  in  the  United  States. 

37.  In  addition,  the  term  "small 
business"  has  the  same  meaning  as  the 
term  "small  business  concern"  under 
Section  3  of  the  Small  Business  Act. 
Under  the  Small  Business  Act,  a  "small 
business  concern"  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 

38.  The  Notice  could  result  in  rule 
changes  that,  if  adopted,  would  affect  all 
small  businesses  that  are  aggregators  or 
providers  of  CMRS  operator  services  as 
well  as  all  small  business  that  are 
wireless  telecommunications  carriers. 
To  assist  the  Commission  in  analyzing 
the  total  number  of  affected  small 
entities,  commenters  are  requested  to 
provide  estimates  of  the  number  of 
small  entities  that  may  be  affected  by 
any  rule  changes  resulting  from  the 
Notice.  The  Commission  estimates  the 
following  number  of  small  entities  may 
be  affected  by  the  proposed  rule 
changes: 

39.  Cellular  Radiotelephone  Service. 
The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
cellular  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  companies. 
This  definition  provides  that  a  small 
entity  is  a  radiotelephone  company 
employing  no  more  than  1,500  persons. 
The  size  data  provided  by  the  SBA  does 
not  enable  us  to  make  a  meaningful 
estimate  of  the  number  of  cellular 
providers  which  are  small  entities 
because  it  combines  all  radiotelephone 
companies  with  1,000  or  more 
employees.  The  1992  Census  of 


Transportation,  Communications,  and 
Utilities,  conducted  by  the  Bureau  of  the 
Census,  is  the  most  recent  information 
available.  This  document  shows  that 
only  twelve  radiotelephone  firms  out  of 
a  total  of  1,178  such  firms  which 
operated  during  1992  had  1,000  or  more 
employees.  Therefore,  even  if  all  twelve 
of  these  firms  were  cellular  telephone 
companies,  nearly  all  cellular  carriers 
were  small  businesses  under  the  SBA's 
definition.  The  Commission  assimies, 
for  purposes  of  this  IRFA,  that  all  of  the 
current  cellular  licensees  are  small 
entities,  as  that  term  is  defined  by  the 
SBA.  In  addition,  the  Commission  notes 
that  there  are  1,758  cellular  licenses; 
however,  a  cellular  licensee  may  owm 
several  licenses.  The  most  reliable 
source  of  information  regarding  the 
number  of  cellular  service  providers 
nationwide  appears  to  be  data  the 
Commission  publishes  annually  in  its 
Telecommunications  Industry  Revenue 
report,  regarding  the 
Telecommunications  Relay  Service 
(TRS).  The  report  places  cellular 
licensees  and  Personal  Communications 
Service  (PCS)  licensees  in  one  group. 
According  to  the  data  released  in 
November  1997,  there  are  804 
companies  reporting  that  they  engage  in 
cellular  or  PCS  service.  It  seems  certain 
that  some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees; 
however,  the  Commission  is  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  cellular  service 
carriers  qualifying  as  small  business 
concerns  under  the  SBA's  definition. 
For  purposes  of  this  IRFA,  the 
Commission  estimates  that  there  are 
fewer  than  804  small  cellular  service 
carriers. 

40.  Broadband  PCS.  The  broadband 
PCS  spectrum  is  divided  into  six 
frequency  blocks  designated  A  through 
F.  The  Commission  has  defined  "small 
entity"  in  the  auctions  for  Blocks  C  and 
F  as  a  firm  that  had  average  gross 
revenues  of  less  than  $40  million  in  the 
three  previous  calendar  years.  This 
definition  of  "small  entity"  in  the 
context  of  broadband  PCS  auctions  has 
been  approved  by  the  SBA.  The 
Commission  has  auctioned  broadband 
PCS  licenses  in  blocks  A  through  F.  Of 
the  qualified  bidders  in  the  C  and  F 
block  auctions,  all  were  entrepreneurs. 
Entrepreneurs  was  defined  for  these 
auctions  as  entities,  together  with 
affiliates,  having  gross  revenues  of  les"? 
than  $125  million  and  total  assets  of  less 
than  $500  million  at  the  time  the  FCC 
Form  175  application  was  filed.  Ninety 
bidders,  including  C  block  auction 
winners,  won  493  C  block  licenses  and 


88  bidders  won  491  F  block  licenses. 
For  purposes  of  this  IRFA,  the 
Commission  assumes  that  all  of  the  90 
C  block  broadband  PCS  licensees  and  88 
F  block  broadband  PCS  licensees,  a  total 
of  178  licensees,  are  small  entities. 

41.  Narrowband  PCS.  The 
Commission  has  auctioned  nationwide 
and  regional  licenses  for  narrowband 
PCS.  There  are  11  nationwide  and  30 
regional  licensees  for  narrowband  PCS. 
The  Commission  does  not  have 
sufficient  information  to  determine 
whether  any  of  these  licensees  are  small 
businesses  within  the  SBA-approved 
definition  for  radiotelephone 
companies.  At  present,  there  have  been 
no  auctions  held  for  the  major  trading 
area  (MTA)  and  basic  trading  area  (BTA) 
narrowband  PCS  licenses.  The 
Conunission  anticipates  a  total  of  561 
MTA  licenses  and  2,958  BTA  licenses 
will  be  awarded  in  the  auctions.  Given 
that  nearly  all  radiotelephone 
companies  have  no  more  than  1.500 
employees,  and  that  no  reliable  estimate 
of  the  number  of  prospective  MTA  and 
BTA  narrowband  licensees  can  be  made, 
the  Commission  assumes,  for  purposes 
of  this  IRFA,  that  all  of  the  licenses  will 
be  awarded  to  small  entities,  as  that 
term  is  defined  by  the  SBA. 

42.  220  MHz  Radio  Services. 
Commercial  licenses  in  the  220-222 
MHz  band  are  divided  into  two 
categories.  Phase  I  licensees  are 
licensees  granted  initial  authorizations 
from  among  applications  filed  on  or 
before  May  24,  1991.  The  Commission 
has  not  adopted  a  definition  of  small 
business  specific  to  Phase  I  220  MHz 
licensees.  Accordingly,  the  Commission 
wrill  use  the  SBA  definition  applicable 
to  radiotelephone  companies,  i.e.,  an 
entity  employing  no  more  than  1,500 
persons.  Approximately  1,515  non- 
nationwide  Phase  I  licenses  and  four 
nationwide  Phase  I  licenses  have  been 
awarded.  The  Conunission  estimates 
that  almost  all  of  the  holders  of  these 
licenses  are  small  entities  under  the 
SBA  definition. 

43.  Phase  II  licensees  are  licensees 
granted  initial  authorizations  from 
among  applications  filed  after  May  24, 
1991.  The  Commission  has  adopted  a 
two-tiered  definition  of  small  businesses 
in  the  context  of  auctioning  Phase  II 
licenses  in  the  220-222  MHz  band.  A 
small  business  is  defined  as  either  (1)  an 
entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenue  for  the  three  preceding 
years  of  not  more  than  $3  million;  or  (2) 
an  entity  that,  together  with  affiliates 
and  controlling  principals,  has  average 
gross  revenue  for  the  three  preceding 
years  of  not  more  them  $15  million.  This 
definition  of  small  business  has  been 
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approved  by  the  SB  A.  There  have  not 
been  any  auctions  to  date  of  220  MHz 
Hcenses,  and  it  is  therefore  impossible 
accurately  to  predict  how  many 
eventual  licensees  out  of  the  auctions 
process  will  be  small  entities.  Based  on 
its  experience  with  auctions  of  S\4R 
licenses  in  the  900  MHz  band,  however, 
the  Commission  estimates  that  for  the 
908  auctionable  licenses  in  the  220  MHz 
band,  there  will  be  approximately  120 
applicants,  of  which  approximately  92 
will  be  small  entities  within  either 
prong  of  the  definition  approved  by  the 
SBA. 

44.  Paging.  The  Commission  has 
proposed  a  two-tier  definition  of  small 
businesses  in  the  context  of  auctioning 
geographic  area  paging  Ucenses  in  the 
Common  Carrier  Paging  and  exclusive 
Private  Carrier  Paging  services.  Under 
the  proposal,  a  small  business  will  be 
defined  as  either  (1)  an  entity  that, 
together  with  its  affiliates  and 
controlling  principals,  has  average  gross 
revenues  for  the  three  preceding  years  of 
not  more  than  $3  million;  or  (2)  an 
entity  that,  together  with  affiliates  and 
controlling  principals,  has  average  gross 
revenues  for  the  three  preceding 
calendar  years  of  not  more  than  $15 
million.  Since  the  SBA  has  not  yet 
approved  this  definition  for  paging 
services,  the  Commission  vnll  utilize 
the  SBA  definition  applicable  to 
radiotelephone  companies,  i.e..  an 
entity  employing  no  more  than  1,500 
persons.  At  present,  there  are 
approximately  24,000  Private  Paging 
licenses  and  74,000  Common  Carrier 
Paging  licenses. 

45.  Air-Ground  Radiotelephone 
Service.  The  Commission  has  not 
adopted  a  definition  of  small  business 
specific  to  the  Air-Ground 
Radiotelephone  Service.  Accordingly, 
the  Commission  will  use  the  SBA 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  employing  no 
more  than  1,500  persons.  There  are 
approximately  100  licensees  in  the  Air- 
Ground  Radiotelephone  Service,  and  the 
Commission  estimates  that  almost  all  of 
them  qualify  as  small  entities  under  the 
SBA  definition. 

46.  Speciahzed  Mobile  Radio  (SMR). 
The  Commission  awards  bidding  credits 
in  auctions  for  geographic  area  800  MHz 
and  900  MHz  SMR  licenses  to  firms  that 
had  revenues  of  no  more  than  $15 
million  in  each  of  the  three  previous 
calendar  years.  This  regulation  defining 
"small  entity"  in  the  context  of  800 
MHz  and  900  MHz  SMR  has  been 
approved  by  the  SBA.  The  Commission 
does  not  know  how  many  firms  provide 
800  MHz  or  900  MHz  geographic  area 
SMR  service  pursuant  to  extended 
implementation  authorizations,  nor  how 


many  of  these  providers  have  annual 
revenues  of  no  more  than  $15  miUion. 
One  firm  has  over  $15  million  in 
revenues.  The  Commission  assumes  for 
purposes  of  this  IRFA  that  all  of  the 
remaining  existing  extended 
implementation  authorizations  are  held 
by  small  entities,  as  that  term  is  defined 
by  the  SBA.  The  Commission  has  held 
auctions  for  geographic  area  hcenses  in 
the  900  MHz  SMR  band,  and  recently 
completed  an  auction  for  geographic 
area  800  MHz  SMR  licenses.  There  were 
60  winning  bidders  who  qualified  as 
small  entities  in  the  900  MHz  auction. 
There  were  10  winning  bidders  who 
qualified  as  small  entities  in  the  800 
MHz  auction. 

47.  Offshore  Radiotelephone  Service. 
This  service  operates  on  several  ultra 
high  frequency  (UHF)  TV  broadcast 
channels  that  are  not  used  for  TV 
broadcasting  in  the  coastal  area  of  the 
states  bordering  the  Gulf  of  Mexico.  At 
present,  there  are  approximately  55 
licensees  in  this  service.  The 
Commission  is  unable  at  this  time  to 
estimate  the  number  of  ficensees  that 
would  qualify  as  small  entities  under 
the  SBA  definition  for  radiotelephone 
communications.  The  Commission 
assumes,  for  purposes  of  this  IRFA,  that 
all  of  the  55  Ucensees  are  small  entities, 
as  that  term  is  defined  by  the  SBA. 

48.  General  Wireless  Communications 
Service.  This  service  was  created  by  the 
Commission  on  July  31,  1995  by 
transferring  25  MHz  of  spectrum  in  the 
4660-4685  MHz  band  from  the  federal 
government  to  private  sector  use.  The 
Commission  is  unable  at  this  time  to 
estimate  the  number  of  licensees  that 
would  qualify  as  small  entities  under 
the  SBA  definition  for  radiotelephone 
communications. 

49.  Common  Carrier  Fixed  Microwave 
Services.  Microwave  services  include 
common  carrier  fixed,  private 
operational-fixed,  emd  broadcast 
auxiliary  radio  services.  Of  these,  only 
operators  in  the  conunon  carrier  fixed 
microwave  service  are 
telecommunications  carriers  that  could 
be  affected  by  the  adoption  of  rules 
pursuant  to  this  Notice.  At  present, 
there  are  22,015  common  carrier  fixed 
microwave  licensees.  The  Commission 
has  not  yet  defined  a  small  business 
with  respect  to  microwave  services.  For 
purposes  of  this  IRFA,  the  Commission 
will  utilize  the  SBA  definition 
applicable  to  radiotelephone  companies, 
i.e.,  an  entity  employing  no  more  than 
1,500  persons.  The  Commission 
estimates  that  for  purposes  of  this  IRFA 
all  of  the  common  carrier  fixed 
microwave  licensees  would  qualify  as 
small  entities  under  the  SBA  definition 
for  radiotelephone  communications. 


50.  Rural  Radiotelephone  Service.  The 
Commission  has  not  adopted  a 
definition  of  small  entity  specific  to  the 
Riu^l  Radiotelephone  Service.  A 
significant  subset  of  the  Rural 
Radiotelephone  Service  is  the  Basic 
Exchange  Telephone  Radio  Systems 
(BETRS).  The  Commission  will  use  the 
SBA  definition  applicable  to 
radiotelephone  companies;  i.e.,  an 
entity  employing  no  more  than  1.500 
persons.  There  are  approximately  1,000 
licensees  in  the  Rural  Radiotelephone 
Service,  and  the  Conunission  estimates 
that  almost  all  of  them  qualify  as  small 
entities  under  the  SBA  definition. 

51.  Marine  Coast  Service.  The 
Commission  has  not  adopted  a 
definition  of  small  business  specific  to 
the  marine  coast  service.  The 
Commission  will  use  the  SBA  definition 
applicable  to  radiotelephone  companies; 
i.e.,  an  entity  employing  no  more  than 

1 ,500  persons.  There  are  approximately 
10,500  hcensees  in  the  marine  coast 
service,  and  the  Commission  estimates 
that  almost  all  of  them  qualify  as  small 
under  the  SBA  definition. 

52.  Wireless  Communications 
Services  (WCS).  WCS  is  a  wireless 
service  which  can  be  used  for  fixed, 
mobile,  radiolocation,  and  digital  audio 
broadcasting  satellite  uses.  The 
Commission  will  use  the  SBA  definition 
applicable  to  radiotelephone  companies, 
i.e.,  an  entity  employing  no  more  than 
1,500  persons,  while  it  seeks  SBA 
approval  of  a  more  refined  definition. 
The  Commission  auctioned  geographic 
area  licenses  in  the  WCS  service.  Based 
upon  the  information  obtained  in  the 
auctions  process,  the  Commission" 
concludes  that  eight  WCS  licensees  are 
small  entities. 

53.  In  addition  to  the  above  estimates, 
new  licensees  in  the  wireless  radio 
services  will  be  affected  by  these  rules, 
if  adopted.  CMRS  aggregators  will  also 
be  affected  by  these  rules,  if  adopted. 
The  Conunission  does  not  have  any 
basis  for  estimating  the  number  of 
CMRS  aggregators  that  may  be  small 
entities.  To  assist  the  Commission  in 
analyzing  the  numbers  of  potentially 
affected  small  entities,  commenters  are 
requested  to  provide  information 
regarding  how  many  small  business 
entities  may  be  affected  by  the  proposed 
rules. 

D.  Description  of  Reporting.  Record 
Keeping  and  Other  Compliance 
Requirements 

54.  The  Notice  proposes  no  additional 
reporting,  recordkeeping  or  other 
compliance  measures  and  seeks  to 
minimize  such  burdens  for  CMRS 
aggregators  and  OSPs.  As  noted,  the 
Commission  proposes  to  forbear  from 
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requiring  CMRS  aggregators  to  post 
disclosure  information  "on  or  near  the 
telephone  instrument,"  and  instead 
permit  all  or  some  CMRS  aggregators  to 
use  some  other  reasonable  means  of 
disclosure. 

E.  Steps  Taken  to  Minimize  the 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 
Considered 

55.  The  NPRM  proposes  to  reduce  the 
administrative  burdens  and  cost  of 
compliance  with  TOCSIA  and  the 
Commission's  implementing  regulations 
for  CMRS  aggregators  and  OSPs 
generally.  This  reduction  of  burden  will 
economically  benefit  small  entities 
within  these  categories.  In  addition,  the 
Commission  seeks  comment  on  ways  of 
reducing  regulatory  burdens  by 
forbearing  from  applying  any  provisions 
of  the  Communications  Act  to  wireless 
telecommunications  carriers,  including 
those  carriers  that  are  small  business 
entities.  The  Commission  specifically 
requests  comment  on  whether 
forbearance  from  applying. any  statutory 
provision  is  appropriate  with  respect  to 
smaller  CMRS  providers. 

F.  Federal  Rules  Which  Overlap. 
Duplicate,  or  Conflict  With  These 
Proposed  Rules 

56.  None. 

V.  Ordering  Clauses 

57.  /( Is  Ordered  that,  pursuant  to 
sections  1,  4(i),  10,  11,  303(g),  303(r)  and 
332  of  the  Communications  Act  of  1934, 


as  amended,  47  U.S.C.  151,  154(i),  160, 
161,  303(g),  303(r)  and  332,  a  Notice  of 
Proposed  Rulemaking  is  hereby 
adopted. 

58.  It  Is  Further  Ordered  that, 
pursuant  to  applicable  procedures  set 
forth  in  §§1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  the  Notice  of  Proposed 
Rulemaking  on  or  before  August  3, 
1998,  and  reply  comments  on  or  before 
August  18,  1998.  Comments  and  reply 
comments  should  be  filed  in  WT  Docket 
No.  98-100.  To  file  formally  in  this 
proceeding,  you  must  file  an  original 
plus  four  copies  of  all  comments,  reply 
comments,  and  supporting  comments. 
For  each  Commissioner  to  receive  a 
personal  copy  of  your  comments,  you 
must  file  an  original  plus  nine  copies. 
Send  comments  and  reply  comments  to 
Office  of  the  Secretary,  Federal 
Communications  Commission, 
Washington  D.C.  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  N.W., 
Washington,  D.C.  For  further 
information  contact  Jeffrey  Steinberg  at 
202—418-0620  or  Kimberly  Parker  at 
202-418-7240. 

59.  This  is  a  permit-but-disclose 
notice  and  comment  rulemaking 
proceeding.  Ex  parte  presentations  are 
permitted  except  during  the  Sunshine 
Agenda  period,  provided  they  are 
disclosed  as  provided  in  the 


Commission's  rules.  See  generally  47 
CFR  1.1202.  1.203,  and  1.206(a). 

60.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
§  603,  the  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  of  the  expected  impact  on  small 
entities  of  the  proposals  suggested  in 
this  document.  The  IRFA  is  set  forth 
herein.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  the  NPRM,  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
Initial  Regulatory  Flexibility  Analysis. 
The  Commission's  Office  of  Public 
Affairs,  Reference  Operations  Division, 
shall  send  a  copy  of  this  NPRM, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects 

47  CFR  Fart  20 

Communications  common  carriers. 
Communications  equipment. 

47  CFR  Part  64 

Commiuiications  common  carriers, 
Telephone. 

Federal  Communications  Commission, 

Magalie  Roman  Salas, 

Secretary. 

[PR  Doc.  98-21258  Filed  8-10-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  20  and  64 

[WT  Docket  No.  98-100,  GN  Docket  No.  94- 
33;  FCC  98-1341 

Commercial  Mobile  Radio  Services  and 
Miscellaneous  Rules  Relating  to 
Common  Carriers 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  Memorandum  Opinion 
and  Order,  the  Commission  grants  in 
part  and  denies  in  part  the  Personal 
Communications  Industry  Association's 
(PCIA)  Petition  for  Forbearance  For 
Broadband  Personal  Communications 
Services.  Simultaneously  with  this 
Order,  the  Commission  is  issuing  a 
Notice  of  Proposed  Rulemaking  seeking 
new  comments  regarding  forbearance 
from  regulation  in  wireless 
telecommunications  markets  that  is 
responsive  to  current  statutory 
standards  and  market  conditions.  The 
Notice  of  Proposed  Rulemaking  is 
summarized  elsewhere  in  this  edition  of 
the  Federal  Register. 
EFFECTIVE  DATE:  September  10,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Steinberg  at  (202)  418-0620  or 
Kimberly  Parker  at  (202)  418-7240 
(Wireless  Telecommunications  Bureau/ 
Commercial  Wireless  Division). 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Memorandum  Opinion 
and  Order.  FCC  98-134,  adopted  June 
23,  1998  and  released  July  2,  1998.  The 
complete  text  of  the  Memorandum 
Opinion  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  N.W., 
Washington,  D.C.  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  (202)  857-3800, 1231  20th  St., 
N.W.,  Washington,  D.C.  20037. 

S3mopsis  of  the  Memorandum  Opinion 
and  Order 

I.  Introduction 

1.  On  May  22, 1997,  the  Broadband 
Personal  Communications  Services 
Alliance  of  the  Personal 
Communications  Industry  Association 
(PCIA)  filed  a  petition  requesting 
forbearance  from  the  continued 
application  of  sections  201,  202,  214, 
226,  and  310(d)  of  the  Communications 
Act  of  1934,  as  amended  (the  Act),  to 
broadband  Personal  Communications 
Services  (broadband  PCS)  carriers.  PCIA 
also  requests  forbearance  from 


continued  application  of  the  resale 
obligations  of  47  CFR  20.12(b)  to 
broadband  PCS  carriers.  For  the  reasons 
discussed  below,  the  Commission  grants 
partial  forbearance  from  the  requirement 
that  Commercial  Mobile  Radio  Service 
(CMRS)  providers  file  tariffs  for  their 
international  services.  The  Commission 
also  grants  partial  forbearance  from 
section  226  of  the  Act  (the  Telephone 
Operator  Consumer  Services 
Improvement  Act  or  TOCSIA)  for  CMRS 
providers  of  operator  services  and 
aggregators.  The  Commission  decline  to 
forbear  from  applying  sections  201  and 
202  of  the  Act,  the  international 
authorization  requirement  of  section 
214  of  the  Act,  and  the  resale  rule  of  47 
CFR  20.12(b)  to  broadband  PCS 
providers  because  the  record  does  not 
satisfy  the  three-prong  forbearance  test 
set  forth  in  section  10  of  the  Act.  In 
addition,  the  Commission  denies  the 
Petition  of  GTE  Service  Corporation 
(GTE)  for  Reconsideration  or  Waiver  of 
a  Declaratory  Ruling  and  affirms  the 
Common  Carrier  Bureau's  decision  that 
TOCSIA  applies  to  certain  activities  of 
GTE's  mobile  affiliates,  but  grants 
limited  forbearance  from  certain 
provisions  of  TOCSLA  as  explained 
herein. 

II.  Background 

1 .  The  Commission  derives  its 
authority  to  forbear  from  applying 
regulations  or  provisions  of  the 
Communications  Act  of  1934  (Act)  from 
sections  332(c)(1)(A)  and  10  of  the  Act. 
Section  332(c)(1)(A)  provides  the 
Commission  with  the  authority  to 
forbear  from  enforcing  most  Title  II 
obligations,  but  only  as  to  commercial 
mobile  radio  service  (CMRS)  providers. 
Section  10  provides  the  Commission 
with  authority  to  forbear  from  the 
application  of  virtually  any  regulation 
or  any  provision  of  the  Act  to  a 
telecommunications  carrier  or 
telecommunications  service,  or  a  class 
of  carriers  or  services. 

2.  Under  section  10,  the  Commission 
must  forbear  from  applying  any 
regulation  or  provision  of  the  Act  to  a 
telecommunications  carrier  or  service, 
or  class  of  telecommunications  carriers 
or  services,  in  any  or  some  of  its 
geographic  markets  if  a  three-pronged 
test  is  met.  Specifically,  section  10 
requires  forbearance,  notwithstanding 
section  332(c)(1)(A),  if  the  Commission 
determines  that: 

(1)  enforcement  of  such  regulation  or 
provision  is  not  necessary  to  ensure  that 
the  charges,  practices,  classifications,  or 
regulations  by,  for,  or  in  connection 
v\dth  that  telecommunications  carrier  or 
telecommunications  service  are  just  and 


reasonable  and  are  not  unjustly  or 
unreasonably  discriminatory; 

(2)  enforcement  of  such  regulation  or 
provision  is  not  necessan,'  for  the 
protection  of  consumers;  and 

(3)  forbearance  from  applying  such 
provision  or  regulation  is  consistent 
with  the  public  interest. 

3.  On  June  2.  1997.  the  Wireless 
Telecommunications  Bureau  issued  a 
public  notice  seeking  comment  on  the 
Petition.  Twenty-two  parties  filed 
comments  on  the  Petition  and  thirteen 
parties  filed  reply  comments.  On  Mav 
21,  1998.  the  Commission  extended 
until  June  8,  1998,  the  date  on  which 
the  Petition  would  be  deemed  granted 
in  the  absence  of  a  decision  that  it  failed 
to  meet  the  standards  for  forbearance 
under  section  10(a).  On  June  5.  1998. 
the  Commission  further  extended  this 
deadline  until  June  23,  1998. 

III.  Discussion 

A.  Sections  201  and  202 

4.  Background.  Section  201  of  the  Act 
mandates  that  carriers  engaged  in  the 
provision  of  interstate  or  foreign 
communication  service  provide  service 
upon  reasonable  request,  and  that  all 
charges,  practices,  classifications,  and 
regulations  for  such  service  be  just  and 
reasonable.  Section  201  also  empowers 
the  Commission  to  require  physical 
connections  with  other  carriers,  to 
establish  through  routes,  and  to 
determine  appropriate  charges  for  such 
actions.  Section  202  states  tLat  it  is 
unlawful  for  any  common  carrier  to 
make  any  unjust  or  unreasonable 
discrimination  in  charges,  practices, 
classifications,  regulations,  facilities,  or 
services,  or  to  make  or  give  any  undue 
or  unreasonable  preference  or  advantage 
to  any  person  or  class  of  persons. 
Section  332  of  the  Act  requires  that  the 
Commission  treat  all  CMRS  providers  as 
common  carriers  for  purposes  of  the 
Communications  Act.  except  to  the 
extent  the  Commission  determines  to 
forbear  from  applying  certain  provisions 
of  Title  II.  Although  section  10 
forbearance  contains  no  such  restriction, 
it  is  notable  that,  for  purposes  of 
forbearance  under  section  332,  the 
Commission  "may  not  specify  any 
provision  of  section  201,  202,  or  208." 
PCIA  requests  section  10  forbearance 
from  the  application  of  sections  201  and 
202  of  the  Act  to  broadband  PCS 
providers  on  the  ground  that  market 
forces,  including  the  competitive 
presence  of  other  CMRS  providers,  are 
sufficient  to  ensure  that  rates  are  just, 
reasonable  and  not  unjustly 
discriminator>'.  PCIA  states  that 
forbearance  will  promote  the  public 
interest  by  enhancing  competition, 
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providing  consumers  with  increased 
choices,  driving  prices  downward,  and 
eliminating  compliance  costs. 

5.  Discussion.  Sections  201  and  202, 
codifying  the  bedrock  consumer 
protection  obligations  of  a  common 
carrier,  have  represented  the  core 
concepts  of  federal  common  carrier 
regulation  dating  back  over  a  hundred 
years.  Although  these  provisions  were 
enacted  in  a  context  in  which  virtually 
all  telecommunications  services  were 
provided  by  monopolists,  they  have 
remained  in  the  law  over  two  decades 
during  which  numerous  common 
carriers  have  provided  service  on  a 
competitive  basis.  These  sections  set  out 
broad  standards  of  conduct,  requiring 
the  provision  of  interstate  service  upon 
reasonable  request,  pursuant  to  charges 
and  practices  which  are  just  and 
reasonable  and  not  unjustly 
discriminatory.  At  bottom,  these 
provisions  prohibit  unreasonable 
discrimination  by  common  carriers  by 
guaranteeing  consumers  the  basic  ability 
to  obtain  teleconununications  service  on 
no  less  favorable  terms  than  other 
similarly  situated  customers.  The 
Commission  gives  the  standards 
meaning  by  defining  practices  that  run 
afoul  of  carriers'  obligations,  either  by 
rulemaking  or  by  case-by-case 
adjudication.  The  existence  of  the  broad 
obligations,  however,  is  what  gives  the 
Commission  the  power  to  protect 
consumers  by  defining  forbidden 
practices  and  enforcing  compliance. 
Thus,  sections  201  and  202  lie  at  the 
heart  of  consumer  protection  under  the 
Act.  Congress  recognized  the  core 
nature  of  sections  201  and  202  when  it 
excluded  them  from  the  scope  of  the 
Commission's  forbearance  authority 
under  section  332(c)(1)(A).  Although 
section  10  now  gives  the  Conunission 
the  authority  to  forbear  from  enforcing 
sections  201  and  202  if  certain 
conditions  are  satisfied,  the  history  of 
the  forbearance  provisions  confirms  that 
this  would  be  a  particularly  momentous 
step.  Consistent  with  the  centraUty  of 
sections  201  and  202  to  consumer 
protection,  the  Commission  has  never 
previously  refrained  from  enforcing 
sections  201  and  202  against  common 
carriers,  even  when  competition  exists 
in  a  market. 

6.  Based  on  the  record,  the 
Commission  declines  to  forbear  from 
enforcing  the  core  common  carrier 
obligations  of  sections  201  and  202  at 
this  time.  The  record  does  not  show,  as 
required  for  forbearance  under  section 
10.  that  the  current  market  conditions 
ensure  that  the  charges,  practices, 
classifications  and  regulations  of 
broadband  PCS  carriers  are  just  and 
reasonable  and  are  not  unjustly  or 


unreasonably  discriminatory,  that 
market  forces  are  sufficient  to  protect 
consumers  from  discriminatory  charges 
and  practices  of  broadband  PCS 
providers,  and  that  forbearance  is  in  the 
public  interest. 

7.  The  first  prong  of  the  section  10 
forbearance  standard  is  not  satisfied 
unless  enforcement  of  a  statutory 
provision  is  shown  not  to  be  necessary 
to  ensure  that  charges,  practices, 
classifications,  and  regulations  are  just 
and  reasonable,  and  are  not  unjustly  or 
unreasonably  discriminatory.  "This 
standard  essentially  tracks  the  central 
requirements  of  sections  201  eind  202. 
Thus,  in  arguing  for  forbearance  from 
applying  sections  201  and  202,  PCIA 
necessarily  contends  that  in  order  to 
ensure  that  broadband  PCS  providers' 
charges,  practices,  classifications,  and 
regulations  are  just,  reasonable,  and  not 
unjustly  or  unreasonably 
discriminatory,  the  Commission  need 
not  require  that  those  charges,  practices, 
classifications,  and  regulations  be  just, 
reasonable,  and  not  unjustly  or 
unreasonably  discriminatory. 

8.  PCIA  argues  that  the  broadband 
PCS  market  is  competitive  within  the 
context  of  the  total  CMRS  market,  that 
broadband  PCS  providers  lack 
individual  market  power,  and  that, 
therefore,  enforcement  of  sections  201 
and  202  is  no  longer  necessary  to  ensiu^ 
that  rates  and  practices  associated  with 
broadbeind  PCS,  or  imposed  by 
broadband  PCS  providers,  are  just, 
reasonable,  and  not  unjustly 
discriminatory. 

9.  Given  the  ongoing  competitive 
development  of  the  markets  in  which 
broadband  PCS  providers  operate, 
constraints  on  market  entry  imposed  by 
the  need  for  spectrum  licenses,  and 
uncertciinties  regarding  the  extent  to 
which  a  competitive  market  structure 
can  ensure  reasonable  and 
nondiscriminatory  practices  toward  all 
consiuners.  the  Commission  is 
unwilling  to  assume  that  current  market 
conditions  alone  will  adequately 
constrain  unjust  and  unreasonable  or 
unjustly  and  unreasonably 
discriminatory  rates  and  practices 
vnthout  specific  evidence  to  that  effect. 
Neither  PCIA  nor  any  other  source  has 
brought  such  evidence  to  the 
Commission's  attention.  The 
Commission  therefore  concludes  that 
the  first  prong  of  the  section  10 
forbearance  standard  has  not  been 
satisfied. 

10.  Under  the  second  prong  of  the 
section  10  forbearance  standard,  a  party 
seeking  forbearance  must  show  that 
enforcement  of  a  provision  is  not 
necessary  for  the  protection  of 
consumers.  rciA  asserts  that  the  variety 


of  competitive  alternatives  available  to 
consumers,  along  with  the  broad  range 
of  pricing  plans  from  which  they  may 
choose,  renders  the  continued 
application  of  sections  201  and  202  to 
broadband  PCS  providers  unnecessary 
for  consumers'  protection.  The 
Commission  recognizes  that  consumers 
in  today's  market  may  have  a  broad 
choice  of  calling  plans,  and  that  many 
consumers  are  able  to  choose  to  take 
service  from  among  several  providers. 
Nonetheless,  the  Commission  found  in 
connection  with  the  first  prong  of  the 
section  10  forbearance  standard,  the 
record  does  not  show  that  today's 
market  conditions  eliminate  all 
remaining  concerns  about  whether 
broadband  PCS  providers'  rates  and 
practices  are  just,  reasonable,  and  non- 
discriminatory. For  the  same  reasons, 
the  Commission  cannot  conclude  that 
sections  201  and  202  are  not  necessary 
to  protect  consumers. 

11.  The  third  prong  of  the  section  10 
forbearance  standard  requires  the 
Commission  to  forbear  only  if  it  finds 
that  forbearance  is  consistent  with  the 
public  interest.  In  evaluating  whether 
forbearance  is  consistent  with  the  public 
interest,  the  Commission  must  consider 
whether  forbearance  from  enforcing  the 
provision  or  regulation  will  promote 
competitive  market  conditions, 
including  the  extent  to  which 
forbearance  will  enhance  competition 
among  providers.  In  making  this 
assessment,  the  Commission  may 
consider  the  benefits  a  regulation 
bestows  upon  the  public,  along  with  any 
potential  detrimental  effects  or  costs  of 
enforcing  a  provision.  PCIA  argues  that 
forbearance  from  applying  sections  201 
eind  202  to  broadband  PCS  providers 
would  further  the  public  interest 
because  these  sections  limit  carriers' 
ability  to  develop  specialized  offerings 
for  particular  customers,  and  impose 
administrative  costs  on  carriers.  Thus, 
PCIA  contends,  sections  201  and  202 
retard  competition  and  ultimately  harm 
consumers.  The  Conunission  rejects 
PCIA's  argument  for  several  reasons. 

12.  The  Commission  believes  that  the 
benefits  sections  201  and  202  confer 
upon  the  public  by  protecting 
consumers  and  preventing  unjust, 
unreasonable,  and  discriminatory 
practices  are  important  parts  of  its 
public  interest  analysis.  Indeed,  as 
customers  begin  to  rely  on  CMRS  as  a 
partial  or  complete  substitute  for 
wireline  service,  it  becomes  increasingly 
important  for  the  Commission  to 
preserve  the  basic  relationship  between 
carriers  and  customers  enshrined  in 
sections  201  and  202. 

13.  Sections  201  and  202  continue  to 
provide  important  safeguards  to 
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consiuners  of  broadband  PCS  against 
carrier  abuse  in  an  area  that  has  already 
been  largely  deregulated  by  the 
Commission.  The  Commission  therefore 
finds  that  at  this  time  it  is  necessary  to 
maintain  sections  201  and  202.  which 
enable  the  Commission  to  ensure  that 
broadband  PCS  carriers  provide  service 
in  a  just,  reasonable,  and  non- 
discriminatory manner,  and  to  provide 
all  consumers,  including  other  carriers, 
with  a  mechanism  through  which  they 
can  seek  redress  for  imreasonable  carrier 
practices. 

B.  Resale  Rule,  47  CFR  20.12(b) 

14.  Background.  PCIA  has  also 
requested  that  the  Commission  forbeeu- 
from  applying  the  CMRS  resale  rule  to 
broadbaiid  PCS  carriers.  On  June  12. 
1996,  the  Commission  adopted  a  rule 
prohibiting  certain  providers  of  CMRS 
from  unreasonably  restricting  the  resale 
of  their  services  during  a  transitional 
period.  Prior  to  1996,  the  Commission 
applied  a  similar  rule  only  to  providers 
of  cellular  service.  In  Interconnection 
and  Resale  Obligations  Pertaining  to 
Commercial  Mobile  Radio  Services, 
published  at  61  FR  38399  (July  24, 1996) 
CC  Docket  No.  94-54. 11  FCC  Red. 
18455  (1996)  [First  Report  and  Order), 
the  Commission  extended  the  resale 
rule  to  providers  of  broadband  PCS  and 
certain  "covered"  specialized  mobile 
radio  (SMR)  services  in  order  to 
promote  competition  in  those  services. 

15.  Section  20.12(b)  of  the 
Ccwnmission's  rules,  which  was  adopted 
in  the  First  Report  and  Order,  states  that 
"(elach  carrier  subject  to  this  section 
must  permit  unrestricted  resale  of  its 
service"  until  the  transition  period 
expires.  The  Commission  explained  in 
the  First  Report  and  Order  that  the  rule 
has  two  straightforward  requirements: 
(1)  no  provider  may  offer  like 
communications  services  to  resellers  at 
less  favorable  prices,  terms,  or 
conditions  than  are  available  to  other 
similarly  situated  customers,  absent 
reasonable  justification;  and  (2)  no 
provider  may  exphcitly  ban  resale  or 
engage  in  practices  that  effectively 
restrict  resale,  unless  those  practices  are 
justified  as  reasonable.  It  essentially 
prohibits  covered  carriers  from 
unreasonably  discriminating  against 
resellers.  The  resale  rule  does  not 
require  providers  to  structure  their 
operations  or  offerings  in  any  particular 
way.  such  as  to  promote  resale,  adopt 
wholesale/retail  business  structures, 
establish  a  margin  for  resellers,  or 
guarantee  resellers  a  profit. 

16.  Discussion.  PCIA  argues  that  the 
Commission  should  not  wait  until  the 
end  of  the  transition  period  estabfished 
in  the  First  Report  and  Order  to  sunset 


the  CMRS  resale  rule,  but  rather  should 
forbear  from  applying  that  rule  to 
broadband  PCS  providers  immediately. 
Several  commenters  support  PClA's 
position,  arguing  that  the  Commission 
should  eitlier  forbear  from  enforcing  the 
resale  rule  or  significantly  relax  the 
current  requirements  due  to  robust 
competition  in  CMRS  markets.  The 
Commission  finds  that  the  record  does 
not  show  that  the  three-pronged 
forbearance  test  set  out  in  section  10  of 
the  Act  has  been  met.  It  therefore 
declines  to  forbear  from  enforcing  the 
resale  rule  with  respect  to  broadband 
PCS  providers  at  this  time. 

17.  To  some  extent,  PCIA's  arguments 
for  forbearance  from  enforcing  the  resale 
rule  simply  repeat  its  arguments  with 
respect  to  sections  201  and  202;  namely, 
that  the  criteria  in  section  10  are  met 
because  of  the  level  of  competition 
faced  by  broadband  PCS  providers  and 
the  growth  of  broadband  PCS  service. 
The  Commission  rejects  these  general 
argiunents  for  the  reasons  discussed 
above.  Specifically,  the  Commission  has 
already  found  that,  notwithstanding 
many  promising  developments,  the 
competitive  development  of  the  market 
in  which  broadband  PCS  providers 
operate  is  not  yet  complete.  Moreover, 
although  increased  competition  brings 
many  benefits  to  consumers  and 
eliminates  the  rationale  for  many 
regulations,  the  Commission  cannot 
assimie  that  increased  competition 
alone  will  protect  consumers  from 
unjust  or  discriminatory  practices. 
Under  these  circiunstances,  the 
evidence  does  not  establish  that  ciurent 
market  conditions  will  ensure  that 
providers'  practices  are  just,  reasonable, 
and  not  unjustly  or  unreasonably 
discriminatory,  and  that  consumers  will 
not  be  harmed. 

18.  With  respect  to  the  first  prong  of 
the  test.  PCIA  argues  that  the  resale  rule 
is  unnecessary  because,  given  the 
competitive  state  of  the  market, 
broadband  PCS  providers  have  no 
incentive  to  engage  in  unjust  or 
unreasonable  resale  practices,  or  to 
unjustly  or  unreasonably  discriminate 
against  resellers.  Indeed.  PCIA  states,  in 
a  competitive  environment  facihties- 
based  operators  have  a  natural  incentive 
to  promote  distribution  of  their  services 
through  the  use  of  resellers.  PCIA 
asserts  that  facilities-based  operators  are 
even  more  likely  to  rely  on  resellers 
where,  as  is  the  case  with  broadband 
PCS  providers,  they  have  extremely 
high  spectrum  acquisition  and  operating 
costs. 

To  the  contrary,  the  record  contains 
significant  evidence  suggesting  that 
despite  the  current  resale  rule,  abuses  in 
the  form  of  refusals  to  offer  services  for 


resale  still  exist.  While  the  Commission 
cannot  conclude  from  this  record  that 
all  of  these  alleged  practices  are 
unreasonable,  these  allegations,  which 
have  not  been  effectively  refuted, 
support  its  conclusion  that  the  resale 
rule  has  not  been  showTi  unnecessary  to 
ensure  that  rates  and  practices  are  just, 
reasonable,  and  non-discriminatory. 
Although  the  Commission  has  received 
few  formal  complaints  about  CMRS 
providers'  failure  to  permit  unrestricted 
resale  of  their  services,  it  will  vigorously 
investigate  any  complaints  that  it 
receives  and  take  appropriate 
enforcement  action. 

19,  The  Commission  also  finds  that 
PCIA's  petition  does  not  satisfy  the 
second  prong  of  the  forbearance  test. 
PCIA  argues  that  the  resale  rule  is  not 
necessary  to  protect  consumers  because 
the  competitive  marketplace  will  ensure 
the  efficient  availability  of  resale,  with 
its  attendant  consumer  benefits.  The 
Commission  rejects  this  contention 
because  the  record  does  not  show  that 
current  market  conditions  can 
effectively  prevent  unreasonable  resale 
practices.  In  this  regard,  the 
Commission  emphasizes  that 
unrestricted  resale  promises  many 
benefits  to  consumers,  especially  in 
markets  where  direct  competition 
among  imderlying  providers  remains 
somewhat  limited.  With  more  retail 
competitors,  consumers  benefit  bom 
alternative  choices  and  higher  quality 
services  as  carriers  vie  for  customers.  As 
many  commenters  note,  the  unrestricted 
availability  of  resale  helps  ensure  that 
consumers  will  have  access  to  favorable 
rates  and  innovative  service  offerings. 

20.  Finally,  the  record  does  not  show 
forbearance  from  enforcement  of  the 
resale  rule  to  be  in  the  public  interest. 
In  particular,  the  Commission  finds  that 
continued  enforcement  of  the  resale  rule 
is  important  to  promote  the  rapid 
development  of  vigorous  competition  in 
the  market  in  which  broadband  PCS 
providers  compete.  One  of  the 
Commission's  major  reasons  for 
adopting  the  CMRS  resale  rule  in  1996 
was  to  speed  the  development  of 
competition  by  permitting  new  entrants 
to  begin  offering  service  to  the  public 
before  building  out  their  facifities.  This 
capability  would  help  new  entrants  to 
overcome  the  advantages  enjoyed  by 
two  types  of  earlier  entrants.  First,  all 
new  entrants,  including  broadband  PCS 
providers,  would  be  competing  directly 
with  cellular  firms  that  in  many 
instances  had  been  in  the  market  for  a 
decade  or  more,  and  therefore  enjoyed 
substantial  advantages  of  incumbency. 
Second,  even  among  broadband  PCS 
providers,  the  earliest  ficensed  entrant 
in  a  geographic  market  might  receive  its 
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license  and  begin  operating 
substantially  before  its  last  competitors. 
The  Commission  continues  to  believe 
that  resale  opportunities  will  help  later 
entrants  to  overcome  their  competitors' 
advantages  by  entering  the  market 
through  resale  before  their  facilities  are 
built  out,  and  finds  nothing  in  the 
record  to  contradict  this  conclusion. 

21.  The  resale  rule  also  promotes 
competition  in  ways  other  than 
facilitating  the  early  entry  of  new 
licensees.  In  a  market  that  has  not 
achieved  sufficient  competition,  an 
active  resale  market  can  help  to 
replicate  many  of  the  features  of 
competition,  including  spurring 
innovation  and  discouraging 
unreasonably  discriminatory  practices, 
by  increasing  the  number  of  entities 
offering  service  at  the  retail  level.  In 
addition,  the  availability  of  resale 
permits  more  entities  to  offer  packages 
containing  a  variety  of  services 
including  CMRS,  thereby  increasing 
competition  in  the  market  for  multiple- 
service  packages.  Resale  may  also  be 
used  as  an  entry  strategy  by  small 
entities  that  may  aspire  to  offer 
facilities-based  services  in  the  future. 

22.  Furthermore,  even  assuming  that 
forbearance  from  enforcing  the  resale 
rule  would  confer  certain  public  interest 
benefits,  fort>earance  would  also  impose 
costs.  If  the  Commission  were  to  forbear 
from  enforcing  the  rule  only  as  applied 
to  broadband  PCS  providers,  it  would 
create  a  regulatory  asymmetry  between 
those  providers  and  their  cellular  and 
covered  SMR  competitors.  This  result 
could  distort  the  working  of  market 
forces,  and  contradict  clear 
Congressional  intent.  If,  however,  the 
Commission  were  to  forbear  with 
respect  to  all  CMRS  providers,  it  would 
further  exacerbate  the  competitive 
advantage  enjoyed  by  the  cellular 
inctun  bents. 

23.  The  Commission  therefore 
concludes  at  this  time  that  it  should 
continue  enforcing  the  resale  rule 
against  all  covered  providers  until  the 
scheduled  sunset  date  five  years  after  it 
awards  the  last  group  of  initial 
broadband  PCS  licenses.  The 
Commission  recognizes,  however,  that 
market  conditions  or  other 
developments  may  justify  termination  of 
the  resale  rule,  as  applied  to  some  or  all 
covered  providers,  before  that  time.  In 
particular,  conditions  in  some 
geographic  markets  may  support 
forbearance  at  the  same  time  as  the  rule 
is  still  needed  in  other  locations.  In 
evaluating  future  petitions,  the 
Commission  will  consider  the  state  of 
facilities-based  competition,  the  extent 
of  resale  activity  within  the  relevant 
market,  the  immediate  prospects  for 


future  development  of  additional 
facilities-based  competition,  the  value  of 
service  to  previously  unserved  or 
underserved  markets,  and  other  factors 
relevant  to  determining  whether  the 
requirements  of  section  10  would  be 
satisfied  by  the  granting  of  such  a 
petition.  In  order  to  resolve  such 
petitions  in  an  expeditious  fashion,  the 
Commission  will  place  those  petitions 
promptly  on  public  notice  and  it  will 
establish  expedited  pleading  cycles.  The 
Commission  will  make  every  effort  to 
resolve  such  petitions  substantially  in 
advance  of  the  statutory  deadline  for 
forbearance  petitions. 

C  International  Section  214 
Authorizations 

24.  PCIA  asks  the  Commission  to 
forbear  from  the  international  section 
214  facilities  authorization  requirement 
as  it  applies  to  broadband  PCS 
providers.  Pursuant  to  section  214,  the 
Commission  requires  carriers  to  obtain 
separate  Conunission  authorizations  to 
provide  international 
telecommunications  service,  whether  by 
acquiring  facilities  or  by  reselling  the 
international  services  of  another  carrier. 
International  section  214  authorizations 
are  filed  according  to  section  63.18  of 
the  Commission's  rules  and  processed 
pursuant  to  section  63.12.  All  CMRS 
providers  are  currently  required  to 
obtain  section  214  authorization  before 
providing  international  service. 

25.  For  the  reasons  discussed  below, 
the  Commission  finds  that  it  is 
necessary  to  continue  to  require  that 
international  services  be  provided  only 
pursuant  to  an  authorization  that  can  be 
conditioned  or  revoked.  The 
Commission  therefore  concludes,  based 
on  the  record  generated  in  this 
proceeding,  that  the  section  10 
forbearance  standard  for  the 
international  section  214  authorization 
requirement  has  not  been  satisfied.  As 
part  of  its  1998  biermial  review, 
however,  the  Commission  is  considering 
what  steps  can  be  taken  to  minimize 
regulatory  burdens  on  international 
carriers,  including  PCS  providers.  The 
Conunission  believes  that  at  the 
conclusion  of  this  review,  many  of 
PCIA's  concerns  with  the  section  214 
authorization  process  will  have  been 
addressed. 

26.  The  Commission  is  unable  to 
conclude  on  the  present  record  that 
forbearance  from  the  section  214 
authorization  requirement  would  be 
consistent  with  the  public  interest  as 
required  under  the  section  10  standard. 
PCIA's  petition  does  not  address  the 
leveraging  of  foreign  market  power  by 
foreign-affiliated  carriers  except  to 
assert  that  "as  new  entrants  into  the 


international  telecommunication 
market,  broadband  PCS  providers  are 
without  international  market  power 
and,  therefore,  lack  the  ability  to  engage 
in  unjust  or  unreasonable  practices." 
The  Commission  is  concerned  that  a 
broadband  PCS  provider,  like  any  other 
carrier  of  international  traffic  that 
competes  against  other  international 
carriers,  could  acquire  an  affiliation 
with  a  foreign  carrier  that  has  market 
power  and  that  the  foreign  affiliate 
would  then  have  the  abihty  and 
incentive  to  discriminate  against 
unaffiliated  U.S.  international  carriers 
on  the  affiliated  route.  The  Commission 
therefore  must  continue  to  require  that 
international  service  be  provided  only 
pursuant  to  an  authorization  that  can  be 
conditioned  or  revoked  if  necessary  to 
ensure  that  rates  and  conditions  of 
service  are  just,  reasonable,  and 
nondiscriminatory  and  to  protect 
consumers. 

27.  PCIA's  argiunent  that  forbearance 
would  serve  the  public  interest  is 
unpersuasive  in  light  of  the  above 
considerations.  The  great  majority  of 
international  section  214  applications 
are  granted  through  a  streamlined 
process  under  which  the  appUcant  may 
commence  service  on  the  36th  day  after 
pubhc  notice  of  its  application. 
Applications  that  are  opposed  or  that 
the  Commission  deems  unsuitable  for 
streamlined  processing  are  generally 
disposed  of  within  90  days.  This  delay 
is  not  so  great  a  burden  as  to  outweigh 
the  needs  described  above. 

28.  The  Commission  concludes  that 
the  record  does  not  show  that  it  would 
be  consistent  with  the  public  interest  to 
forbear  from  the  international  section 
214  authorization  requirement. 
Therefore,  the  third  prong  of  the 
forbetu-ance  standard  is  not  met. 
Because  the  third  prong  of  the  standard 
is  not  satisfied,  the  Commission  cannot 
grant  the  forbearance  PCIA  seeks,  and  it 
need  not  address  the  first  two  prongs. 

D.  International  Tariffing  Requirements 

29.  PCIA  next  asks  the  Commission  to 
forbear  from  imposing  on  broadband 
PCS  carriers  the  requirement  of  filing 
tariffs  for  their  international  services.  In 
the  CMRS  Second  Report  and  Order.  59 
FR  18493  (April  19, 1994),  the 
Commission  exercised  its  forbearance 
authority  under  section  332(c)  to  forbear 
from  requiring  or  permitting  tariffs  for 
interstate  service  offered  directly  by 
CMRS  providers  to  their  customers.  The 
Commission  did  not  address  the 
tariffing  obligations  as  they  apply  to 
international  services. 

30.  The  Commission  concludes,  based 
on  the  present  record,  that  the  section 
10  standard  is  met  for  forbearance  from 
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the  international  tariffing  requirement 
for  CMRS  providers  that  offer 
international  service  directly  to  their 
customers  for  international  routes  where 
they  are  not  affiliated  with  any  carrier 
that  terminates  U.S.  international  traffic 
and  collects  settlement  payments  from 
U.S.  carriers.  Thus,  the  Commission  will 
forbear  from  the  mandatory  tariffing 
requirement  and  adopt  permissive 
detariffing  of  international  services  to 
unaffiliated  points  for  CMRS  providers. 

31.  Under  the  first  criterion  for 
forbearance  under  section  10,  the 
Commission  must  determine  that 
mandatory  tariff  filing  requirements  are 
unnecessary  to  ensure  that  charges, 
practices,  classifications,  or  regulations 
are  just  and  reasonable  and  are  not 
unjustly  or  unreasonably 
discriminatory.  In  the  domestic  context, 
the  Commission  has  determined  that 
tariffing  is  not  necessary  to  ensure 
reasonable  rates  for  carriers  that  lack 
market  power.  In  the  CMRS  Second 
Report  and  Order,  the  Commission 
foimd  that  competition  in  the  CMRS 
market  for  domestic  services  will  lead  to 
reasonable  rates  and  that  enforcement  of 
the  tariffing  requirement  is  therefore  not 
necessary.  In  the  absence  of  an 
affiliation  with  a  foreign  carrier,  the 
same  considerations  apply  in  the  CMRS 
market  for  international  services.  The 
CMRS  market  is  sufficiently  competitive 
that  there  is  no  reason  to  regulate  any 
CMRS  carrier  as  dominant  on  an 
international  route  for  any  reason  other 
than  an  affiliation  with  a  foreign  carrier. 

32.  Under  the  second  statutory 
criterion  for  forbearance,  the 
Commission  must  determine  that 
mandatory  tariff  filing  requirements  for 
CMRS  providers  serving  unaffiliated 
international  routes  are  unnecessary  to 
protect  consumers.  As  explained  above, 
tariffs  are  not  necessary  to  ensure  that 
rates  are  just  and  reasonable.  Therefore, 
tariffs  are  also  not  necessary  to  protect 
consumers.  Accordingly,  the  second 
criterion  is  met. 

33.  Under  the  third  criterion,  the 
Commission  must  determine  that 
permissive  detariffing  of  CMRS 
providers  serving  unaffiliated 
international  routes  is  consistent  with 
the  public  interest.  Permissive 
detariffing  reduces  transaction  costs  for 
service  providers  and  reduces 
administrative  burdens  on  service 
providers  and  the  Commission.  Thus, 
carriers  that  choose  not  to  file  tariffs 
would  not  need  to  undertake  the  time 
and  expense  of  preparing  and  filing 
tariffs,  and  the  Commission  would  not 
incur  the  administrative  burden  of 
reviewing  them.  Section  10[b)  requires 
the  Commission,  in  determining 
whether  forbearance  would  be 


consistent  with  the  public  interest,  to 
consider  whether  forbearance  would 
promote  competitive  market  conditions. 
The  Commission  believes  that 
permissive  detariffing  would  enable 
carriers  to  avoid  impediments  that 
mandatory  tariffing  might  impose  on  a 
carrier's  ability  to  introduce  services 
because  of  the  time  and  expense  of 
preparing  and  filing  tariffs.  Thus, 
detariffing  should  lower  the  cost  of 
entry  into  the  international  services 
market  by  CMRS  providers.  Further, 
permissive  detariffing  would  facilitate 
the  provision  of  international  service  by 
CMRS  providers  by  not  requiring  that 
they  disclose  their  prices  to  competitors 
and  would  enable  carriers  that  offer 
international  services  directly  to  their 
customers  to  enjoy  the  benefits  of  the 
Commission's  earlier  decision  to 
prohibit  tariffs  for  domestic  CMRS 
services.  These  considerations  outweigh 
any  public  interest  benefit  of  requiring 
CMRS  providers  to  file  tariffs  for  the 
provision  of  international  service  on 
unaffiliated  routes. 

34.  The  Commission  is  unable  to  find, 
however,  that  it  would  be  consistent 
with  the  public  interest  to  adopt 
permissive  detariffing  for  CMRS 
providers  serving  international  routes 
where  the  carrier  is  affiliated  with  a 
foreign  carrier  that  terminates  U.S. 
international  traffic.  Currently,  the 
Commission's  ability  to  detect  and  deter 
certain  kinds  of  anticompetitive  pricing 
practices  on  affiliated  routes  depends  on 
the  availability  of  tariffed  rates  on  those 
routes.  When  an  international  carrier 
serves  an  affiliated  route,  the  carrier  and 
its  affiliate  may  have  the  ability  and 
incentive  to  engage  in  anticompetitive 
pricing  behavior  that  can  harm 
competition  and  consumers  in  the  U.S. 
market.  If  tariffs  were  not  available,  the 
Commission  would  need  to  rely  on 
another  mechanism  for  detecting,  as 
well  as  deterring,  price  squeezes  by 
facilities-based  carriers  on  affiliated 
routes.  The  record  in  this  proceeding 
does  not  address  the  extent  to  which 
other  sources  of  pricing  information  are 
sufficiently  available  to  permit  the 
Commission  and  interested  parties  to 
detect  price  squeeze  behavior  by 
foreign-affiliated  carriers  in  a  timely 
manner. 

35.  Price  squeeze  behavior  on 
affiliated  routes  can  have 
anticompetitive  effects  that  are 
inconsistent  with  competitive  market 
conditions,  and  enforcement  of  the 
Commission's  rules  and  policies  against 
such  behavior  currently  depends  on  the 
availability  of  tariffed  rates  on  affiliated 
routes.  The  Commission  therefore 
concludes  that  the  third  prong  of  the 
forbearance  standard,  that  forbearance 


would  be  consistent  with  the  pubfic 
interest,  is  not  met  for  any  CMRS 
provider  providing  international  service 
to  a  destination  market  in  which  it  is 
affiliated  with  a  foreign  carrier  that 
terminates  U.S.  international  traffic  and 
collects  settlement  payments  from  U.S. 
carriers.  Because  the  third  prong  of  the 
forbearance  standard  is  not  satisfied  for 
affiliated  routes,  the  Commission  cannot 
forbear  in  those  circumstances,  and  it 
need  not  address  the  first  two  prongs. 

36.  The  Commission  will  forbear  from 
applying  the  international  tariffing 
requirement  on  unaffiliated  routes  to  all 
CMRS  providers  despite  the  fact  that 
PCIA's  petition  seeks  forbearance  only 
for  broadband  PCS  providers.  If  the 
Commission  could  not  extend 
forbearance  to  all  CMRS  providers,  it 
would  not  be  able  to  grant  the 
forbearance  that  PCIA  seeks,  because  it 
would  not  find  that  the  public  interest 
would  be  served  by  granting  forbearance 
that  would  create  a  disparity  in 
regulatory  treatment  among  like  CMRS 
providers.  Therefore,  forbearance 
should  be  applied  equally  to  all  CMRS 
providers. 

37.  The  Commission  will  not  adopt 
complete  detariffing.  i.e..  prohibiting  the 
filing  of  tariffs,  in  this  proceeding. 
Although  there  are  usually  added 
benefits  to  complete  detariffing,  PCIA's 
petition  did  not  request  complete 
detariffing  and  there  is  no  discussion  of 
that  option  in  this  record.  Because  the 
Commission  continues  to  require  tariffs 
on  affiliated  routes,  there  could  be 
complications  to  adopting  complete 
detariffing  on  unaffiliated  routes  that  are 
not  present  in  the  domestic  context. 
Therefore,  it  would  be  imprudent  to 
prohibit  the  filing  of  tariffs  on 
unaffiliated  routes  while  continuing  to 
require  tariffs  on  affiliated  routes 
without  any  discussion  in  the  record  of 
the  consequences  of  such  a  policy. 

38.  The  Commission  grants  PCIA's 
request  for  forbearance  from  the 
international  tariffing  requirement  to  the 
extent  described  above.  As  a  result,  a 
CMRS  carrier  offering  international 
service  directly  to  its  customers  need 
not  file  tariffs  for  its  service  to 
international  points  where  it  is  not 
affiliated  with  a  carrier  that  terminates 
U.S.  international  traffic.  If  the  CMRS 
carrier  acquires  an  affiliation  with  a 
foreign  carrier  that  collects  settlement 
payments  from  U.S.  carriers,  it  must  file 
a  tariff  in  order  to  continue  to  provide 
service  to  any  market  where  the  foreign 
carrier  terminates  U.S.  international 
traffic.  In  addition,  when  any  authorized 
international  carrier,  including  a  CMRS 
provider  with  international  section  214 
authority,  acquires  an  affiliation  with  a 
foreign  carrier,  it  must  notify  the 
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Commission  as  required  by  §63.11  of 
the  Commission's  rules. 

E.  Section  226:  Telephone  Operator 
Consumer  Services  Improvement  Act 

39.  Background.  In  1990,  Congress 
passed  and  the  President  signed 
TOCSIA  to  "protect  consumers  who 
make  interstate  operator  service  calls 
from  pay  telephones,  hotels,  and  other 
public  locations  against  unreasonably 
high  rates  and  anticompetitive 
practices."  TOCSIA  regulates  two 
classes  of  telecommunications  service 
providers:  {!)  "aggregators,"  which  are 
defined  as  persons  or  entities  that  make 
telephones  available  to  the  public  or  to 
transient  users  of  their  facilities  for 
interstate  telephone  calls  using  a 
provider  of  operator  services,  and  (2) 
"providers  of  operator  services"  (OSPs), 
which  are  defined  as  common  carriers 
that  provide  operator  services,  or  any 
other  persons  determined  by  the 
Commission  to  be  providing  operator 
services.  "Operator  services"  have  been 
defined  as  any  interstate 
telecommunications  service  initiated 
from  an  aggregator  location  that 
includes,  as  a  component,  any 
automatic  or  Hve  assistance  to  a 
consumer  to  arrange  for  billing  or 
completion,  or  both,  of  an  interstate 
telephone  call  through  a  method  other 
than:  (1)  automatic  completion  with 
billing  to  the  telephone  from  which  the 
call  originated;  or  (2)  completion 
through  an  access  code  used  by  the 
consumer,  with  billing  to  an  account 
previously  established  with  the  carrier 
by  the  consumer. 

40.  TOCSIA  and  the  Commission's 
regulations  impose  several  requirements 
upon  aggregators.  Aggregators  must  post 
the  following  information  on  or  near  the 
telephone  instrument,  in  plain  view  of 
consumers:  (a)  the  name,  address,  and 
toll-free  telephone  number  of  the  OS? 
presubscribed  to  the  telephone;  (b)  a 
written  disclosiu^  that  rates  for  service 
are  available  on  request,  and  that 
consumers  have  a  right  to  obtain  access 
to  the  OSP  of  their  choice  and  may 
contact  their  preferred  OSP  for 
information  on  accessing  its  service 
using  that  telephone;  (c)  in  the  case  of 

a  pay  telephone,  the  local  coin  rate  for 
the  pay  telephone  location;  and  (d)  the 
name  and  address  of  the  Enforcement 
Division  of  the  Common  Carrier  Bureau 
of  the  Commission.  Aggregators  must 
also  ensure  that  each  of  their  telephones 
presubscribed  to  an  OSP  allows 
consumers  to  use  "800,"  "900"  or 
"lOXXX"  access  codes  to  reach  the  OSP 
of  their  choice,  and  ensure  that 
consumers  are  not  charged  higher  rates 
for  calls  placed  using  these  access 
codes. 


41.  TOCSIA  and  the  Commission's 
regulations  also  impose  a  number  of 
requirements  upon  OSPs.  OSPs  must 
identify  themselves,  audibly  and 
distinctly,  to  the  consumer  at  the 
beginning  of  each  telephone  call  and 
before  the  consumer  incurs  any  charge 
for  the  call.  They  must  also  disclose 
immediately  to  the  consumer,  upon 
request  and  at  no  charge  to  the 
consumer,  a  quotation  of  their  rates  or 
charges  for  the  call,  the  methods  by 
which  such  rates  or  charges  will  be 
collected,  and  the  method  by  which 
complaints  concerning  such  rates, 
charges,  or  collection  practices  will  be 
resolved.  OSPs  must  also  permit  the 
consumer  to  terminate  a  telephone  call 
at  no  charge  before  the  call  is  connected; 
not  bill  for  unanswered  telephone  calls; 
not  engage  in  "call  splashing"  unless 
the  consumer  requests  to  be  transferred 
to  another  OSP  after  being  informed, 
prior  to  such  a  transfer,  and  prior  to 
incurring  any  charges,  that  the  rates  for 
the  call  may  not  reflect  the  rates  from 
the  actual  originating  location  of  the 
call;  and  not  bill  for  a  call  that  does  not 
reflect  the  location  of  the  origination  of 
the  call.  The  Commission  recently 
added  an  additional  requirement:  OSPs 
must  now  audibly  disclose  to 
consumers  how  to  obtain  the  price  of  a 
call  before  it  is  connected. 

42.  The  regulatory  scheme  of  TOCSIA 
also  affirmatively  charges  OSPs  with 
overseeing  aggregator  compliance  with 
both  the  statute's  posting  requirement 
and  its  prohibitions  on  restricting 
consumers'  access  to  the  OSP  of  their 
choice.  Finally,  TOCSIA  requires  OSPs 
to  file  informational  tariffs  with  the 
Commission,  the  Commission  requires 
OSPs  to  regularly  publish  and  make 
available  at  no  cost  to  inquiring 
customers  written  materials  that 
describe  any  recent  changes  in  operator 
services  and  in  the  choices  available  to 
consumers  in  that  market,  and  the 
Commission  requires  OSPs  and 
aggregators  to  ensure  immediate 
connection  of  emergency  telephone 
calls  to  the  appropriate  emergency 
service  of  the  reported  location  of  the 
emergency,  if  known,  and,  if  not  known, 
of  the  originating  location  of  the  call. 

43.  The  Commission  has  previously 
considered  the  issue  of  TOCSIA 's 
application  to  wireless  service.  In  1993, 
the  Common  Carrier  Bureau  denied  a 
Petition  for  Declaratory  Ruling  filed  by 
GTE  that  sought  a  ruling  that  TOCSIA 
did  not  apply  to  certain  activities  of 
GTE's  mobile  affiliates.  The  Common 
Carrier  Bureau  held  that  TOCSIA 
required  the  Commission  to  regulate  as 
an  aggregator  any  entity  that  makes 
telephones  available  to  the  public  or 
transient  users  of  its  premises,  and  to 


regulate  as  an  OSP  any  entity  that 
provides  interstate  telecommunications 
service  initiated  from  an  aggregator 
location  that  includes  automatic  or  live 
assistance  to  arrange  for  billing  or  call 
completion.  The  Common  Carrier 
Bureau  found  that  certain  GTE  affiliates 
.  provided  services  which  made  them 
aggregators  and  that  commercial  air-to- 
ground  carriers  provided  services  which 
made  them  OSPs.  GTE  subsequently 
requested  reconsideration  or  waiver  of 
this  decision,  arguing  that  it  could  not 
be  reconciled  with  the  language, 
legislative  history,  and  purposes  of 
TOCSIA  or  sound  public  policy. 

44.  In  the  CMRS  Second  Report  and 
Order,  adopted  in  1994,  the  Commission 
concluded,  based  on  the  record  before  it 
at  that  time,  that  forbearance  from 
TOCSIA  was  not  warranted  for  CMRS 
providers  in  general.  However,  in  the 
Further  Forbearance  NPRM,  59  FR 
25432  (May  16,  1994),  issued  later  that 
year,  the  Commission  sought  comment 
on  whether  there  were  particular  classes 
of  CMRS  providers  that  warranted 
forbearance  from  certain  regulations. 
Although  the  Commission  is  now 
terminating  the  Further  Forbearance 
NPRM,  it  incorporates  the  comments 
received  in  that  proceeding  that  relate  to 
TOCSIA  into  the  record  of  this 
proceeding.  Since  the  Commission  is 
resolving  GTE's  Reconsideration 
Petition  with  this  Order,  it  also 
incorporates  the  record  of  both  the  GTE 
Declaratory  Ruling  and  the  GTE 
Reconsideration  Petition  into  this 
proceeding. 

45.  Discussion.  The  requirements  of 
TOCSIA  and  the  Commission's 
implementing  regulations  apply  only  to 
entities  functioning  as  aggregators  or 
OSPs.  Thus,  only  a  small  subset  of 
CMRS  activities  is  affected  by  TOCSIA. 
TTie  Commission  will  forbear  from 
applying  to  CMRS  providers  those 
provisions  of  TOCSIA  that  impose 
requirements  that  are  identical  or 
similar  to  requirements  that  Congress  or 
the  Commission  have  previously  found 
unnecessary.  Thus,  the  Commission  will 
forbear  from  enforcing  the  provisions  of 
TOCSIA  related  to  unblocked  access 
against  CMRS  aggregators  and  OSPs, 
and  will  forbear  from  requiring  CMRS 
OSPs  to  file  informational  tariffs.  As 
discussed  below,  the  three-pronged  test 
under  section  10  is  satisfied  as  to  these 
provisions.  Although  the  current  factual 
record  is  insufficient  to  support 
forbearance  from  other  provisions  of 
TOCSIA,  the  Commission  explores  in 
the  Notice  of  Proposed  Rulemaking 
(summarized  elsewhere  in  this  edition 
of  the  Federal  Register)  the  possibility 
of  further  forbearance  from  TOCSIA  and 
proposes  to  modify  its  rules  in  a  manner 
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tailored  to  the  mobile  phone 
environment. 

46.  Unblocked  Access.  TOCSIA  and 
its  implementing  rules  contain  several 
provisions  based  on  the  premise  that 
consumers  should  be  allowed  access  to 
the  OSP  of  their  choice.  Aggregators  are 
required  to  ensure  that  their  telephones 
presubscribed  to  a  particular  OSP  allow 
consumers  to  use  800  and  950  access 
codes  to  reach  their  preferred  OSP. 
Aggregators  also  must  not  charge 
consumers  more  for  using  an  access 
code  than  the  amount  the  aggregator 
charges  for  calls  placed  using  the 
presubscribed  OSP,  and  they  must  post 
a  wTitten  disclosure  that  consumers 
have  a  right  to  obtain  access  to  the 
interstate  common  carrier  of  their 
choice  and  may  contact  their  preferred 
interstate  conunon  carrier  for 
information  on  accessing  that  carrier's 
service  using  that  telephone.  OSPs  must 
ensure,  by  contract  or  tariff,  that 
aggregators  allow  consumers  to  use  800 
and  950  access  codes  to  reach  the  OSP 
of  their  choice  and  must  withhold 
payment  of  any  compensation  due  to 
aggregators  if  the  OSP  reasonably 
believes  that  the  aggregator  is  blocking 
such  access. 

47.  In  order  to  forbear,  the  first  prong 
of  the  section  10  forbearance  test 
requires  that  the  Commission  find  that 
enforcement  of  these  provisions  is  not 
necessary  to  ensure  that  the  charges, 
practices,  classifications,  or  regulations 
of  CMRS  providers  acting  as  OSPs  are 
just  and  reasonable  and  are  not  unjustly 
or  unreasonably  discriminatory. 
Discussing  the  requirements  of  TOCSIA 
in  general,  PCIA  asserts  that  the  most 
persuasive  support  for  such  a  finding  is 
the  "complete  lack  of  complaints"  about 
mobile  public  phone  services,  which 
have  been  offered  since  before  TOCSLA 
was  enacted.  According  to  PCIA,  there 
is  also  no  evidence  that  blocking  or 
discriminatory  charges  have  been  a 
problem  in  the  mobile  context.  The 
Commission  believes  that  the  absence  of 
complaints  filed  with  the  Commission 
about  access  blocking  or  discriminatory 
charges  for  access  by  CMRS  aggregators, 
standing  alone,  may  not  be  enough  to 
support  forbearance,  particularly  since 
the  public  mobile  phone  industry  is 
relatively  young.  Nonetheless,  nothing 
in  the  record  contradicts  PCIA's 
assertion  that  blocking  of  access  is  not 
a  problem  in  this  context.  The  principal 
purpose  of  TOCSIA,  as  suggested  by  its 
name,  is  to  protect  consumers.  This 
function  is  addressed  under  the  second 
prong  of  the  forbearance  test.  In  this 
context,  in  the  absence  of  some 
evidence  suggesting  that  without  the 
unblocked  access  rules  CMRS 
aggregators  would  engage  in  unjust. 


unreasonable,  or  discriminatory 
practices,  the  first  prong  of  the 
forbearance  test  is  satisfied. 

48.  The  second  prong  of  the  section 
10  forbearance  test  requires  that  the 
Commission  find  that  enforcement  of 
the  provisions  at  issue  is  not  necessary 
for  the  protection  of  consumers.  PCIA 
contends  that  requiring  CMRS  providers 
to  comply  with  the  statutory  and 
regulatory  requirements  of  TOCSIA  is 
not  necessary  to  protect  consumers 
because  none  of  the  abuses  that  led  to 
the  enactment  of  TOCSIA,  including 
call  blocking,  have  occurred  in  the 
mobile  context.  With  respect  to  the 
obligation  of  OSPs  to  ensure  that 
aggregators  comply  vdth  the  unblocking 
requirement  of  TOCSIA  and  its 
prohibition  against  charging  higher  rates 
for  using  access  codes  to  reach  a 
preferred  OSP,  PCIA  states  that,  because 
of  the  resale  obligation,  CMRS  providers 
may  not  know  that  their  services  are 
being  resold  for  mobile  public  phone 
purposes  and  therefore  have  no  contract 
with  the  aggregator.  Finally,  PCIA 
asserts  that  the  TOCSIA  unblocking 
requirements  have  been  superseded  by 
the  limitation  that  section  332(c)(8) 
places  on  the  Commission's  ability  to 
order  unblocking. 

49.  The  Commission  does  not  have  a 
factual  record  that  would  support  a 
finding  that  CMRS  providers  are  unable 
to  comply  with  the  requirement  that 
they  ensure  aggregators'  compliance 
with  unblocking  because  they  do  not 
have  contracts  with  aggregators. 
However,  the  Commission  beheves  that 
it  would  be  inconsistent  with  section 
332(c)(8)  to  fail  to  forbear  from 
enforcing  the  unblocking  requirements 
in  question  here.  The  Commission 
believes  that  section  332(c)(8)  reflects  a 
determination  on  the  part  of  Congress 
that  equal  access  and  unblocking 
regulations  are  generally  unnecessary  to 
protect  consumers  of  CMRS.  In  light  of 
these  circumstances,  the  Commission 
sees  no  need  to  provide  transient  users 
of  CMRS  with  consumer  protections 
that  neither  Congress  nor  the 
Commission  has  provided  for  ordinary 
subscribers.  In  sum,  the  Commission 
concludes  that  enforcement  of  the  equal 
access  and  unblocking  provisions  of 
TOCSIA  is  unnecessary  for  the 
protection  of  consumers. 

50.  The  third  prong  of  the  section  10 
forbearance  test  requires  that  the 
Commission  find  that  forbearance  from 
applying  the  provisions  in  question  is 
consistent  with  the  pubfic  interest.  In 
determining  whether  forbearing  from 
certain  regulations  meets  the  public 
interest  prong  of  the  section  10  test,  the 
Commission  balances  the  costs  carriers 
must  incur  to  comply  with  regulations 


and  the  effects  of  these  costs  upon 
competition  with  the  benefits  that  these 
regulations  bestow  on  the  public.  In 
light  of  Congressional  concerns  that 
equal  and  unblocked  access 
requirements  would  increase  the  cost  of 
service,  and  the  absence  of  evidence 
that  such  requirements  would  produce 
any  identifiable  benefits,  the 
Commission  concludes  that  forbearance 
from  the  unblocking  provisions  of 
TOCSIA  with  respect  to  CMRS  is 
consistent  with  the  public  interest. 

51.  Informational  Tariffs.  Under 
TOCSIA,  OSPs  are  required  to  file  tariffs 
specifying  rates,  terms,  and  conditions, 
and  including  commissions,  surcharges, 
any  fees  which  are  collected  from 
consumers,  and  reasonable  estimates  of 
the  amount  of  traffic  priced  at  each  rate, 
with  respect  to  calls  for  which  operator 
services  are  provided. 

52.  Having  further  considered  this 
issue,  the  Commission  now  believes  that 
it  should  forbear  from  applying  the 
informational  tariff  requirement  to 
CMRS  OSPs.  The  first  prong  of  section 
10  requires  a  finding  that  enforcement 
of  the  tariff  filing  requirement  is  not 
necessary  to  ensure  that  the  charges  and 
practices  of  OSPs  are  just  and 
reasonable  and  are  not  vmjustly  or 
unreasonably  discriminatory.  The  rates 
and  related  surxJiarges  or  fees  in  OSPs' 
informational  tariffs  may  be  changed 
without  prior  notice  to  consumers  or  to 
the  Commission.  Moreover,  the  CMRS 
marketplace  is  becoming  increasingly 
competitive  and  will  continue  to 
promote  rates  and  practices  that  are  just 
and  reasonable.  In  the  event  isolated 
abuses  do  occur,  they  can  be  dealt  with 
under  sections  201  and  202  through  the 
Commission's  complaint  procedures. 
Therefore,  the  tariff  filings  required 
under  section  226  are  not  necessary  to 
ensure  just  and  reasonable  rates  and 
practices. 

53.  The  second  prong  of  section  10 
requires  the  Commission  to  find  that 
enforcement  of  the  section  226  tarifT 
filing  requirement  is  not  necessary  for 
the  protection  of  consumers.  For  the 
same  reasons  stated  imder  the  first 
prong,  the  Commission  believes  that  the 
tariff  requirement  is  not  necessary  to 
protect  consumers.  There  is  no  record 
evidence  that  indicates  a  need  for  these 
informational  tariffs  to  protect 
consumers. 

54.  Under  the  third  prong  of  section 
10,  the  Commission  must  find  that 
forbearance  from  applying  the  section 
226  tariffing  requirement  is  consistent 
with  the  public  interest.  With  respect  to 
this  prong  of  the  section  10  test,  PCIA 
claims  that  forbearance  from  TOCSIA  is 
in  the  pubfic  interest  because  the  statute 
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undermines  the  benefits  derived  from 
detariffing  CMRS  providers. 

Consistent  with  its  previous 
mandatory  detariffing  decision  for 
CMRS,  the  Commission  therefore 
forbids  CMRS  OSPs  from  filing 
informational  tariffs  under  section  226, 
and  it  requires  CMRS  OSPs  with  tariffs 
currently  on  file  to  cancel  those  tariffs 
within  90  days  of  publication  of  this 
Memorandum  Opinion  and  Or  ier  in  the 
Federal  Register. 

55.  Other  Requirements.  PCIA  claims 
in  its  Petition  that  other  OSP 
requirements  of  TOCSIA  are  irrelevant 
to  CMRS,  unduly  burdensome,  or 
impossible  for  broadband  PCS  providers 
to  meet.  Thus,  for  example,  PCIA  states 
that  the  requirement  that  OSPs  disclose 
their  rates  immediately  to  the  consumer 
is  irrelevant  in  the  CMRS  context 
because  charges  are  determined  by  the 
aggregator.  PCIA  also  asserts  that  other 
requirements  would  be  very  costly,  and 
produce  little  benefit,  because  CMRS 
providers  cannot  generally  distinguish 
calls  from  public  mobile  phones  from 
calls  placed  by  subscribers  using  their 
own  phones.  However,  neither  PCIA  nor 
any  of  the  commenters  has  suppUed 
sufficient  specific  factual  material  in 
support  of  these  claims.  Thus,  the 
Commission  believes  that  it  does  not 
have  an  adequate  record  at  this  time  to 
forbear  from  any  of  the  OSP  provisions 
of  TOCSIA  other  than  those  already 
discussed.  It  similarly  lacks  a  record  to 
forbear  from  enforcing  any  additional 
aggregator  disclosure  provisions,  which 
may  provide  important  information  to 
consumers. 

56.  GTE  Petition  for  Reconsideration. 
With  respect  to  its  petition  for 
reconsideration,  GTE  contends  that 
Congress  did  not  intend  TOCSIA  to 
apply  to  mobile  telecommunications 
service  providers.  The  Commission 
disagrees.  As  the  Common  Carrier 
Bureau  stated  in  the  GTE  Declaratory 
Ruling,  the  statutory  language  and 
legislative  history  indicate  that  Congress 
intended  TOCSIA  to  apply  to  all  phones 
made  available  to  the  public  in 
situations  where  the  consumer,  not  the 
telephone  provider,  pays  for  the  cost  of 
the  call,  regardless  of  whether  the  phone 
is  a  mobile  phone  or  not.  Furthermore, 
although  numerous  commenters  on  the 
Further  Forbearance  NFRM  coniend  that 
the  "captive  customer"  problem 
Congress  passed  TOCSIA  to  remedy  is 
uniquely  a  landline  telephone  service 
problem,  customers  who  need  to  place 

a  call  from  a  public  telephone  located 
on  an  airplane  or  a  train  are  as 
"captive,"  if  not  more  "captive,"  than 
customers  making  a  landline  OSP  call 
from  a  hotel  or  hospital.  The 
Commission  believes  that  Congress 


imposed  TOCSIA's  aggregator 
regulations  to  protect  "captive" 
customers,  and  therefore  these 
provisions  should  apply  to  cormnercial 
air-ground  telephone  service  and 
Railfone  service. 

57.  Upon  review  of  the  record,  the 
Commission  finds  that  GTE  offers  no 
new  facts  or  legal  argimients  in  support 
of  its  position  that  TOCSIA  does  not 
apply  to  the  actions  of  certain  of  its 
mobile  affiliates,  other  than  to  allege 
that  the  decision  failed  to  consider  the 
poUcy  and  practical  implications  of 
classifying  cellular  carriers  as  OSPs  in 
the  Railfone  and  rental  cellular  phone 
contexts.  Upon  consideration  of  the 
entire  record,  the  Commission  finds  no 
reason  to  overturn  the  Common  Carrier 
Bureau's  decision.  It  therefore  affirms 
the  decision  in  the  GTE  Declaratory 
Ruling  that  TOCSIA  applies  to  the 
actions  of  certain  GTE  affiliates,  and 
deny  the  GTE  Reconsideration  Petition. 
However,  this  Order  provides  relief 
from  certain  of  the  provisions  of 
TOCSIA  for  CMRS  providers  and  will 
grant  GTE  some  of  the  relief  it  sought  in 
its  petition.  The  Commission  is 
exploring  other  issues  concerning 
TOCSIA's  application  to  mobile  service 
in  the  Notice  of  Proposed  Rulemaking, 
summarized  elsewhere  in  this  edition  of 
the  Federal  Register. 

rv.  Procedural  Matters 

58.  Paperwork  Reduction  Act 
Analysis.  This  Memorandum  Opinion 
and  Order  does  not  contain  any 
information  collections  requiring 
approval  by  the  Office  of  Management 
and  Budget  because,  in  it,  the 
Commission  forbears  from  applying 
already  established  rules. 

V.  Ordering  Clauses 

59.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  1,  4(i),  10,  11  and 
332  of  the  Communications  Act  of  1934. 
as  amended,  47  U.S.C.  151,  154(i),  160, 
161  and  332,  the  outstanding  portions  of 
the  Petition  for  Forbearance  filed  by  the 
Broadband  Personal  Communications 
Services  Alliance  of  the  Personal 
Communications  Industry  Association 
on  May  22.  1997.  are  granted  in  part  and 
denied  in  part  to  the  extent  discussed 
above. 

60.  It  is  further  ordered  that,  pursuant 
to  sections  1,  4(i),  226  and  332  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151.  154(i),  226  and 
332,  the  Petition  for  Reconsideration  or 
Waiver  filed  by  GTE  on  September  27, 
1993,  is  denied. 

61.  It  is  further  ordered  that,  pursuant 
to  sections  1,  4(i)  and  332  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  154(i)  and  332, 


the  rulemaking  proceeding  captioned 
Further  Forbearance  from  Title  II 
Regulation  for  Certain  Types  of 
Commercial  Mobile  Radio  Service 
Providers,  GN  Docket  No.  94-33,  is 
terminated. 

62.  It  is  further  ordered  that.  Parts  20 
and  64  of  the  Commission's  Rules  are 
amended  effective  September  10, 1998. 

List  of  Subjects 

47  CFR  Part  20 

Communications  common  carriers. 
Radio. 

47  CFR  Part  64 

Communications  common  carriers. 
Telephone. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

Title  47  of  the  Code  of  Federal 
Regulations,  parts  20  and  64,  is 
amended  as  follows: 

PART  20— COMMERCIAL  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  20  is 
amended  to  read  as  follows: 

Authority  :  47  U.S.C.  154.  160,  251-254, 
303,  and  332  unless  otherwise  noted. 

2.  Section  20.15  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

§  20.1 5    Requirements  under  Title  II  of  the 
Communications  Act 


(c)  Commercial  mobile  radio  service 
providers  shall  not  file  tariffs  for 
interstate  service  to  their  customers, 
interstate  access  service,  or  interstate 
operator  service.  Sections  1.771-1.773 
and  part  61  of  this  chapter  are  not 
applicable  to  interstate  services 
provided  by  commercial  mobile  radio 
service  providers.  Commercial  mobile 
radio  service  providers  shall  cancel 
tariffs  for  interstate  service  to  their 
customers,  interstate  access  service,  and 
interstate  operator  service. 

(d)  Nothing  in  this  section  shall  be 
construed  to  modify  the  Commission's 
rules  and  policies  on  the  provision  of 
international  service  under  Part  63  of 
this  chapter,  except  that  a  commercial 
mobile  radio  service  provider  is  not 
required  to  file  tariffs  for  its  provision 
of  international  service  to  markets 
where  it  does  not  have  an  affiliation 
with  a  foreign  carrier  that  collects 
settlement  payments  from  U.S.  carriers. 
For  purposes  of  this  paragraph. 
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affiliation  is  defined  in  §  63.18(h)(l)(i) 
of  this  chapter. 


PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  part  64  is 
amended  to  read  as  follows: 

Authority:  47  U.S.C   10,  201.  218,  226.  228, 
332.  unless  otherwise  noted. 

2.  Section  64.703  is  amended  by 
removing  the  word  "A"  at  the  beginning 
of  paragraph  (b)(2)  and  inserting  in  its 
place  the  phrase  "Except  for  CMRS 
aggregators,  a". 

3.  Section  64.704  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§64.704    Call  blocking  prohibited. 


(e)  The  requirements  of  this  section 
shall  not  apply  to  CMRS  aggregators  and 
providers  of  CMRS  operator  services. 

4.  Section  64.705  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  64.705    Restrictions  on  charges  related  to 
the  provision  of  operator  services. 

***** 

(c)  The  requirements  of  paragraphs 
(a)(5)  and  (b)  of  this  section  shall  not 
apply  to  CMRS  aggregators  and 
providers  of  CMRS  operator  services. 

5.  Section  64.708  is  amended  by 
redesignating  paragraphs  (d)  through  (h) 
as  (0  through  (j),  redesignating 
paragraph  (i)  as  paragraph  (1)  and 
adding  paragraphs  (d),  (e)  and  (k)  to 
read  as  follows: 


§64.708     Definitions. 

***** 

(d)  CMRS  ap^regator  means  an 
aggregator  that,  in  the  ordmary  course  n: 
its  operations,  makes  telephones 
available  to  the  public  or  to  transient 
users  of  its  premises  for  interstate 
telephone  calls  using  a  pro\ider  of 
C.MRS  operator  services. 

(e)  CMRS  operator  senices  means 
operator  services  provided  by  means  of 
a  commercial  mobile  radio  ser\'ice  as 
defined  in  section  20.3  of  this  chapter: 

(k)  Provider  of  CMRS  operator 
sen-ices  means  a  provider  of  operator 
services  that  provides  CMRS  operator 
services: 

***** 
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Fuels  and  Fuel  Additives:  Removal  of 
the  Reformulated  Gasoline  Program 
From  the  Phoenix,  Arizona  Serious 
Ozone  Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  today's  final  action,  EPA  is 
announcing  its  approval  of  the  petition 
by  the  Governor  of  Arizona  to  opt-out  of 
the  federal  RFG  program  and  remove  the 
requirement  to  sell  federal  RFG  in  the 
Phoenix  serious  ozone  nonattainment 
area  as  of  June  10.  1998.  EPA's 
regulations  establish  the  procedures  and 
criteria  for  opting  out  of  the  RFG 
program,  and  provide  that  if  a  state 
relies  on  the  federal  RFG  program  as  a 
control  measure  in  its  State 
Implementation  Plan  (SIP),  the  state 
must  revise  the  SEP  to  reflect  the  opt-out 
from  RFG.  EPA  regulations  also  provide 
that  the  effective  date  of  the  opt-out 
shall  be  no  less  than  90  days  from  EPA's 
approval  of  such  a  SIP  revision.  Arizona 
replaced  federal  RFG  with  a  state 
cleaner  burning  gasohne  program  which 
EPA  approved  into  Arizona's  SIP 
effective  March  12.  1998.  Under  40  CFR 
80.72.  the  effective  date  of  the  opt  out 
is  90  days  after  EPA  approves  such  a  SIP 
revision,  which  in  this  case  is  June  10. 
1998.  As  of  June  10.  1998,  Arizona's 
clean  fuel  state  regulations  will  go  into 
effect  in  the  Phoenix  area.  Arizona 
developed  a  clean  fuel  program  to 
reduce  emissions  of  volatile  organic 
compounds  (VCX])  and  particulates 
(PMlO).  Thus,  although  opting  out  of 
the  federal  RFG  program,  the  Phoenix 
area  will  continue  to  enjoy  the  air 
quality  benefits  of  a  clean  burning 
gasoline.  In  accordance  with  the 
approval  of  the  opt-out  petition  and  the 
determination  of  the  opt-out  effective 
date.  EPA  is.  in  a  separate  action 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  amending  §  80.70(m) 
to  reflect  that  Phoenix  will  not  be  a 
covered  area  in  the  federal  RFG  program 
as  of  June  10,  1998. 

DATES:  The  effective  date  for  removal  of 
the  Phoenix,  Arizona  area  from  the 
federal  RFG  program  is  June  10,  1998. 
ADDRESSES:  Materials  relevant  to  this 
notice  to  remove  the  federal  RFG 
program  from  the  Phoenix  area  may  be 
found  in  Docket  A-98-23,  the  docket  for 
the  rulemaking  to  amend  section  80.72 
of  the  RFG  regulations.  In  addition, 
materials  relevant  to  the  rulemaking  to 


opt-in  Phoenix  to  the  federal  RFG 
program  may  be  found  in  Docket  A-97- 
02.  The  docket  is  located  at  the  Air 
Docket  Section,  Mail  Code  6102,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460,  in 
room  M-1500  Waterside  Mall. 
Documents  may  be  inspected  on 
business  days  from  8:00  a.m.  to  5:30 
p.m.  A  reasonable  fee  may  be  charged 
for  copying  docket  material. 

Materials  relevant  to  the  EPA  Final 
Rule  to  approve  the  Arizona  SIP 
revision  establishing  state  clean  burning 
gasoline  regulations  are  available  in  the 
docket  located  at  Region  IX.  The  docket 
is  located  at  75  Hawthorne  Street,  AIR- 
2,  17th  Floor,  San  Francisco,  California 
94105.  Documents  may  be  inspected 
from  9:00  a.m.  to  noon  and  from  1:00 — 
4:00  p.m.  A  reasonable  fee  may  be 
charged  for  copying  docket  material. 
This  approval  action  is  not  being 
addressed  in  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Rabum,  Attorney-Advisor,  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  and  Radiation,  401  M 
Street,  SW  (6406J),  Washington,  DC 
20460, (202)  564-9856. 
SUPPLEMENTARY  INFORMATION: 


Availability  on  the  TTNBBS 

Copies  of  this  document  are  available 
electronically  from  the  EPA  Internet 
Web  site  and  via  dial-up  modem  on  the 
Technology  Transfer  Network  (TTN), 
which  is  an  electronic  bulletin  board 
system  (BBS)  operated  by  EPA's  Office 
of  Air  Quality  Planning  and  Standards. 
Both  services  are  free  of  charge,  except 
for  your  existing  cost  of  Internet 
connectivity  or  the  cost  of  the  phone 
call  to  TTN.  Users  are  able  to  access  and 
dowmload  files  on  their  first  call  using 
a  personal  computer  per  the  following 
information.  An  electronic  version  is 
made  available  on  the  day  of 
publication  on  the  primary  Internet  sites 
listed  below.  The  EPA  Office  of  Mobile 
Sources  also  publishes  these  notices  on 
the  secondary  Web  site  listed  below  and 
on  the  TTN  BBS. 

Internet  (Web) 

http://www.epa.gov/docs/fedrgstr/EPA- 

(either  select  desired  date  or  use  Search 
feature) 

http://www.epa.gov/OMSWWW/ 
(look  in  What's  New  or  under  the 

specific  rulemaking  topic) 
TTN  BBS:  The  TTN  BBS  can  be 
accessed  with  a  dial-in  phone  line  and 
a  high-speed  modem  (PH#  919-541- 
5742).  The  parity  of  your  modem  should 
be  set  to  none,  the  data  bits  to  8,  and 
the  stop  bits  to  1.  Either  a  1200,  2400, 


9600.  or  14400  baud  modem  should  be 
used.  When  first  signing  on,  the  user 
will  be  required  to  answer  some  basic 
informational  questions  for  registration 
purposes.  After  completing  the 
registration  process,  proceed  through 
the  following  series  of  menus: 
<T>  GATEWAY  TO  TTN  TECHNICAL 

AREAS  (Bulletin  Boards) 
<M>  OMS — Mobile  Sources  Information 
(Alerts  display  a  chronological  list  of 

recent  documents) 
<K>  Rulemaking  &  Reporting 
At  this  point,  choose  the  topic  (e.g., 
Fuels)  and  subtopic  (e.g.,  Reformulated 
Gasoline)  of  the  rulemaking,  and  the 
system  will  list  all  available  files  in  the 
chosen  category  in  date  order  with  brief 
descriptions.  To  download  a  file,  type 
the  letter  "D"  and  hit  your  Enter  key. 
Then  select  a  transfer  protocol  that  is 
supported  by  the  terminal  software  on 
your  ovm  computer,  and  pick  the 
appropriate  command  in  your  ovfn 
software  to  receive  the  file  using  that 
same  protocol.  After  getUng  the  files  you 
want  onto  your  computer,  you  can  quit 
the  TTN  BBS  with  the  <G>oodbye 
command. 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

I.  Background 

A.  Opt-Out  Procedures 

Section  80.72  of  the  RFG  regulations 
(Opt-out  Rule)  provides  the  process  and 
criteria  for  a  reasonable  transition  out  of 
the  RFG  program  if  a  state  decides  to 
opt-out. '  The  procedures  for  opting  out 
are  geared  towards  achieving  a 
reasonable  transition  out  of  the  RFG 
program  for  industry  and  states.  The 
Opt-out  Rule  provides  that  the  Governor 
of  the  state  must  submit  a  petition  to  the 
Administrator  requesting  to  opt  out  of 
the  RFG  program.  The  petition  must 
include  specific  information  on  how,  if 
at  all,  the  state  has  refied  on  RFG  in  a 
pending  or  approved  SIP  and,  if  RFG  is 
in  an  approved  SIP,  how  the  SIP  will  be 
revised  to  reflect  the  state's  opt-out  from 
RFG.  The  Opt-out  Rule  also  provides 
that  EPA  will  notify  the  state  in  writing 
of  the  Agency's  action  on  the  petition 
and  the  date  the  opt-out  becomes 
effective  when  the  petition  is  approved. 


'  Pursuant  to  authority  under  sections  211(c)  and 
(k)  and  301(a)  of  the  Clean  Air  Act.  EPA 
promulgated  regulations  to  provide  criteria  and 
general  procedures  for  states  to  opt-out  of  the  RFG 
program  where  the  state  had  previously  voluntarily 
opted  into  the  program.  The  regulations  were 
initially  adopted  on  July  8,  1996  (61  FR  35673);  and 
were  revised  on  October  20,  1997  (52  FR  54552). 
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The  regulations  also  provide  that  EPA 
will  publish  an  FR  notice  announcing 
the  approval  of  any  opt-out  petition  and 
the  effective  date  of  such  opt-out. 

The  effective  date  of  the  opt-out  is 
dependent  on  how  the  RFG  program  is 
used  by  a  state  in  its  SIP.  Opt-out 
petitions  received  prior  to  December  31, 
1997  become  effective  90  days  (or  later 
if  requested)  from  the  date  EPA  provides 
vkTitten  notification  to  the  state  that  the 
petition  has  been  approved.  If,  however, 
the  state  included  RFG  as  a  control 
measure  in  an  approved  SIP,  the  state 
must  revise  the  SIP  to  remove  federal 
RFG  as  a  control  measure  before  the  opt- 
out  can  be  effective.  For  the  latter  case, 
the  opt-out  becomes  effective  no  less 
than  90  days  (or  later  if  requested)  after 
the  Agency  approves  a  revision  to  the 
state  plan  replacing  RFG  with  another 
control.  Opt-out  petitions  received  after 
December  31,  1997  are  treated 
differently.  See  62  FR  54552  (October 
20,  1997). 

EPA  determined  in  the  Opt-out  Rule 
that  it  would  not  be  necessary  to 
conduct  a  separate  rulemaking  for  each 
future  opt-out  request.  61  FR  35673  at 
35675  (July  8,  1996).  EPA  established  a 
petition  process  to  address,  on  a  case- 
by-case  basis,  future  individual  state 
requests  to  opt-out  of  the  federal  RFG 
program.  These  regulations  establish 
clear  and  objective  criteria  for  EPA  to 
apply.  These  regulatory  criteria  address 
when  a  state's  petition  is  complete  and 
the  appropriate  transition  time  for 
opting  out.  As  EPA  stated  in  the 
preamble  to  the  Opt-out  Rule,  this 
application  of  regulatory  criteria  on  a 
case-by-case  basis  to  individual  opt-out 
requests  does  not  require  notice  and 
comment  rulemaking,  either  under 
section  307(d)  of  the  Act  or  the 
Administrative  Procedure  Act.  Thus,  in 
this  action,  EPA  is  applying  the  criteria 
provided  in  the  Opt-out  Rule  to  approve 
the  Arizona  petition. 

B.  Arizona  Opt-in  and  Opt-out  of  RFG 
for  the  Phoenix  Area 

By  letter  dated  January  17,  1997,  the 
Governor  of  the  State  of  Arizona  applied 
to  EPA  to  include  the  Phoenix  moderate 
ozone  nonattainment  area  in  the  federal 
RFG  program.^  The  Governor  requested 
an  implementation  date  of  June  1,  1997. 
Pursuant  to  the  Governor's  letter  and  the 
provisions  of  section  211(k)(6)  of  the 


Clean  Air  Act,  and  after  holding  a 
public  hearing  in  Phoenix  on  March  18, 
1997,  EPA  adopted  regulations  on  May 
28, 1997,  that  applied  the  requirement 
to  sell  RFG  to  the  Phoenix  area.  62  FR 
30260  (June  3,  1997)' 

Arizona  subsequently  enacted 
legislation  which  authorized  the 
establishment  of  a  State  cleaner  burning 
gasoline  program  which  would  become 
effective  June  1,  1998.  By  letter  dated 
September  12.  1997,  the  Governor  of  the 
State  of  Arizona  applied  to  EPA  to  opt- 
out  of  the  federal  RFG  program  for  the 
Phoenix  area.  The  Governor  requested 
the  specific  opt-out  effective  date  of 
June  1,  1998,  to  ensure  that  the  federal 
RFG  program  would  be  maintained  in 
the  Phoenix  area  until  the  State  RFG 
regulations  became  effective.  Thus,  the 
Governor  requested  that  EPA  approve 
the  State's  opt-out  petition  and  set  the 
opt-out  effective  date  only  upon  EPA 
approval  of  the  SIP  revision  containing 
the  Arizona  RFG  regulations  and  the 
waiver  request. 

EPA's  Office  of  Air  and  Radiation 
(OAR)  responded  to  the  Governor's 
petition  by  letter  dated  October  3,  1997. 
EPA  stated  in  the  letter  that  the 
Governor's  petition  provided  the 
information  required  by  the  Opt-out 
Rule  and  that  OAR  would  work  with 
EPA  Region  IX  to  process  the  SIP 
revision  as  quickly  as  possible  in  order 
to  provide  the  opt-out  effective  date 
requested. 

II.  Action 

In  this  document,  EPA  is  notifying  the 
public  that  it  has  applied  the  criteria 
provided  in  the  Opt-out  Rule  (40  CFR 
80.72)  and  is  approving  the  petition 
submitted  by  the  Governor  of  Arizona  to 
determine  that  June  10,  1998  is  the 
effective  date  for  opt-out  of  the  federal 
RFG  program  for  the  Phoenix  area.  EPA 
is,  in  a  separate  action  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  amending  §  80.70(m)  to  reflect 
that  Phoenix  will  not  be  a  covered  area 
in  the  federal  RFG  program  as  of  June 
10,  1998. 

First,  EPA  is  approving  the  Governor's 
petition  because  it  provided  the 
information  required  by  the  Opt-out 
Rule.  Second,  EPA  is  determining  the 
opt-out  effective  date  by  applying  the 
criteria  in  40  CFR  80.72.  As  discussed 
in  section  I. A. above,  the  Opt-Out  Rule 


^  EPA  reclassified  the  Phoenix  area  from  moderate 
to  serious  nonattainment  for  ozone  on  November  6, 
1997  (62  FR  60001). 


'  See  Notice  of  Proposed  Rulemaking  at  62  FR 
7197  (February  18,  1997);  and  Notice  of  public 
hearing  at  62  FR  1 1405  (March  12.  1997). 


requires  that  if  a  state  included  RFG  as 
a  control  measure  in  an  approved  SIP. 
the  state  must  revise  the  SIP,  reflecting 
the  removal  of  federal  RFG  as  a  control 
measure  before  an  opt-out  can  be 
effective.  The  Governor's  petition  stated 
that  Arizona  adopted  an  interim  rule  for 
a  State  clean  fuel  program  which  would 
replace  the  federal  RFG  program  as  a 
control  measure  in  its  SIP.  In  September 

1997.  the  State  submitted  to  EPA's 
Region  IX  office  a  SIP  revision  that 
included  its  clean  fuel  program  and  a 
request  for  a  waiver  of  federal 
preemption  of  state  fuel  standards  under 
section  211(c)(4)(C)  of  the  Act.  Arizona's 
SIP  revision  provided  data  to  show  that 
its  clean  fuel  program  would  provide 
the  same  or  more  VOC  and  PM 
reductions  that  it  realized  from  federal 
RFG. 

EPA's  Region  IX  office  published  a 
proposed  approval  of  the  SIP  revision 
on  November  20,  1997  (62  FR  61942) 
and  a  final  approval  of  the  SIP  revision 
on  February  10.  1998.  (63  FR  6653)  The 
effective  date  for  the  final  approval  of 
the  SIP  revision  was  March  12,  1998. 
The  Opt-out  Rule  provides  that  the  opt- 
out  effective  date  shall  be  no  less  than 
90  days  from  the  EPA  SIP  approval 
effective  date.  Thus,  the  opt-out 
effective  date  for  the  Phoenix  area  will 
be  June  10,  1998,  90  days  from  March 
12,  1998. 

Thus,  EPA  is  today  notifying  the 
public  that  it  has  applied  its  regulator^' 
criteria  to  make  the  following 
determinations.  EPA  is  approving  the 
petition  by  the  Governor  of  Arizona  to 
opt-out  of  the  federal  reformulated 
gasoline  (RFG)  program  for  the  Phoenix 
area  and  removing  the  requirement  to 
sell  federal  RFG  in  the  Phoenix  serious 
ozone  nonattainment  area  as  of  June  10. 

1998.  This  opt-out  effective  date  applies 
to  retailers,  wholesale  purchaser- 
consumers,  refiners,  importers,  and 
distributors.  Pursuant  to  these 
determinations,  EPA  is  also,  in  a 
separate  action  published  elsewhere  in 
this  issue  of  the  Federal  Register. 
amending  §  80.70(m)  to  reflect  that 
Phoenix  will  not  be  a  covered  area  in 
the  federal  RFG  program  as  of  June  10, 
1998. 

Dated;  July  31,  1998. 
Carol  M.  Browner, 
Administrator. 

[FR  Doc.  98-21213  Filed  8-10-98;  8:45  am) 
BILUN'i  CODE  S560-SO-P 
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Regulations  of  Fuels  and  Fuel 
Additives:  Removal  of  the 
Reformulated  Gasoline  Program  from 
the  Phoenix,  AZ  Serious  Ozone 
Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  In  today's  final  action.  EPA  is 
amending  its  reformulated  gasoline 
regulations  to  reflect  that  the  Phoenix. 
Arizona  ozone  nonattainment  area  will 
not  be  a  covered  area  in  the  federal 
reformulated  gasoline  (RFC)  program  as 
of  June  10.  1998.  As  described  in  a 
separate  notice  published  elsewhere  in 
this  issue  of  the  Federal  Register, 
pursuant  to  40  CFR  80.72,  EPA  has 
approved  the  petition  by  the  Governor 
of  Arizona  dated  September  12,  1997,  to 
opt-out  of  the  federal  RFC  program  and 
removed  the  requirement  to  sell  federal 
RFG  in  the  Phoenix  ozone 
nonattainment  area  as  of  June  10,  1998. 
This  effective  date  applies  to  retailers, 
wholesale  purchaser-consumers, 
refiners,  importers,  and  distributors. 
This  rulemaking  will  conform  the  list  of 
covered  areas  in  the  regulations  to 
reflect  the  effective  date  of  the  opt-out 
for  the  Phoenix  area.  As  of  June  10. 
1998,  Arizona's  cleaner  burning 
gasoline  state  regulations  will  go  into 
effect  in  the  Phoenix  area.  Arizona 
developed  a  clean  fuel  program  to 
reduce  emissions  of  volatile  organic 
compounds  (VOC)  and  particulates 
(PMIO).  Thus,  although  opting  out  of 
the  federal  RFG  program,  the  Phoenix 
area  will  continue  to  enjoy  the  air 
quality  benefits  of  a  clean  burning 
gasoline. 

DATES:  This  final  rule  is  effective  August 
11.  1998. 

ADDRESSES:  Materials  relevant  to  this 
rule  to  amend  §  80.70  of  the  RFG 
regulations  to  reflect  the  removal  of  the 
Phoenix  area  from  the  federal  RFG 
program  have  been  placed  in  Docket  A- 
98-23.  Materials  relevant  to  the  rule  to 
include  the  Phoenix  area  in  the  federal 
RFG  program  may  be  found  in  Docket 
A-97-02.  The  docket  is  located  at  the 
Air  Docket  Section,  Mail  Code  6102, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  S\V,  Washington,  DC 
20460,  in  room  M-1500  Waterside  Mall. 
Docimients  may  be  inspected  on 
business  days  from  8:00  a.m.  to  5:30 


p.m.  A  reasonable  fee  may  be  charged 
for  copying  docket  material. 

Materials  relevant  to  the  EPA  Final 
Rule  to  approve  the  Arizona  SIP 
revision  establishing  state  clean  burning 
gasoline  regulations  are  available  in  the 
docket  located  at  Region  IX.  The  docket 
is  located  at  75  Hawthorne  Street,  AIR- 
2,  17th  Floor.  San  Francisco,  California 
94105.  Documents  may  be  inspected 
from  9:00  a.m.  to  noon  and  from  1:00 — 
4:00  p.m.  A  reasonable  fee  may  be 
charged  for  copying  docket  material. 
This  approval  action  is  not  being 
addressed  in  this  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Rabum,  Attorney-Advisor,  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  and  Radiation,  401  M 
Street,  SW  (6406J),  Washington.  DC 
20460,  (202)  564-9856. 

SUPPLEMENTARY  INFORMATION: 

Availability  on  the  TTNBBS 

Copies  of  this  final  rule  are  available 
electronically  from  the  EPA  Internet 
Web  site  and  via  dial-up  modem  on  the 
Technology  Transfer  Network  (TTN), 
which  is  an  electronic  bulletin  board 
system  (BBS)  operated  by  EPA's  Office 
of  Air  Quality  Planning  and  Standards. 
Both  services  are  free  of  charge,  except 
for  your  existing  cost  of  Internet 
connectivity  or  the  cost  of  the  phone 
call  to  TTN.  Users  are  able  to  access  and 
download  files  on  their  first  call  using 
a  personal  computer  per  the  following 
information.  An  electronic  version  is 
made  available  on  the  day  of 
publication  on  the  primary  Internet  sites 
listed  below.  The  EPA  Office  of  Mobile 
Sources  also  publishes  these  notices  on 
the  secondary  Web  site  listed  below  and 
on  the  TTN  BBS. 

Internet  (Web) 

http://www.epa.gov/docs/fedrgstr/EPA- 

AIR/(either  select  desired  date  or  use 

Search  feature) 
http://Mmw.epa.gov/OMSWWW/(look 

in  What's  New  or  under  the  specific 

rulemaking  topic) 

TTN  BBS:  The  TTN  BBS  can  be 
accessed  with  a  dial-in  phone  line  and 
a  high-speed  modem  (PH#  919-541- 
5742).  The  parity  of  your  modem  should 
be  set  to  none,  the  data  bits  to  8,  and 
the  stop  bits  to  1.  Either  a  1200,  2400, 
9600,  or  14400  baud  modem  should  be 
used.  When  first  signing  on.  the  user 
will  be  required  to  answer  some  basic 
informational  questions  for  registration 
purposes.  After  completing  the 
registration  process,  proceed  through 
the  following  series  of  menus: 

<T>  GATEWAY  TO  TTN  TECHNICAL 
AREAS  (Bulletin  Boards) 


<M>  OMS — Mobile  Sources  Information 
(Alerts  display  a  chronological  list  of 
recent  documents) 

<K>  Rulemaking  &  Reporting 

At  this  point,  choose  the  topic  (e.g.. 
Fuels)  and  subtopic  [e.g..  Reformulated 
Gasoline)  of  the  rulemaking,  and  the 
system  v/ill  list  all  available  files  in  the 
chosen  category  in  date  order  with  brief 
descriptions.  To  dowTiload  a  file,  type 
the  letter  "D"  and  hit  your  Enter  key. 
Then  select  a  transfer  protocol  that  is 
supported  by  the  terminal  software  on 
your  own  computer,  and  pick  the 
appropriate  command  in  your  own 
software  to  receive  the  file  using  that 
same  protocol.  After  getting  the  files  you 
want  onto  your  computer,  you  can  quit 
the  TTN  BBS  with  the  <G>oodbye 
command. 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
dovimloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  which  produce,  import, 
supply  or  distribute  gasoline.  Regulated 
categories  and  entities  include: 


Category 

Examples  of  regulated 
entities 

Industry  

Refiners,  importers,  oxygen- 
ate blenders,  terminal  op- 
erators, distributors,  retail 
gasoline  stations. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
business  would  have  been  regulated  by 
this  action,  you  should  carefully 
examine  the  list  of  areas  covered  by  the 
reformulated  gasoline  program  in 
§  80.70  of  title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

I.  Background 

A.  Opt-Out  Procedures 

Section  80.72  of  the  RFG  regulations 
(Opt-out  Rule)  provides  the  process  and 
criteria  for  a  reasonable  transition  out  of 
the  RFG  program  if  a  state  decides  to 
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opt-out.'  The  procedures  for  opting  out 
are  geared  towards  achieving  a 
reasonable  transition  out  of  the  RFG 
program  for  industry  and  states.  The 
Opt-out  Rule  provides  that  the  Governor 
of  the  state  must  submit  a  petition  to  the 
Administrator  requesting  to  opt  out  of 
the  RFG  program.  The  petition  must 
include  specific  information  on  how,  if 
at  all,  the  state  has  relied  on  RFG  in  a 
pending  or  approved  SIP  and,  if  RFG  is 
in  an  approved  SIP,  how  the  SIP  will  be 
revised  to  reflect  the  state's  opt-out  from 
RFG.  The  Opt-out  Rule  also  provides 
that  EPA  will  notify  the  state  in  vmting 
of  the  Agency's  action  on  the  petition 
and  the  date  the  opt-out  becomes 
effective  when  the  petition  is  approved. 
The  regulations  also  provide  that  EPA 
will  publish  em  FR  notice  announcing 
the  approval  of  any  opt-out  petition  and 
the  effective  date  of  such  opt-out. 

The  effective  date  of  the  opt-out  is 
dependent  on  how  the  RFG  program  is 
used  by  a  state  in  its  SIP.  Opt-out 
petitions  received  prior  to  December  31. 
1997  become  effective  90  days  (or  later 
if  requested)  from  the  date  EPA  provides 
written  notification  to  the  state  that  the 
petition  has  been  approved.  If,  however, 
the  state  included  RFG  as  a  control 
measure  in  an  approved  SIP,  the  state 
must  revise  the  SIP  to  remove  federal 
RFG  as  a  control  measure  before  the  opt- 
out  can  be  effective.  For  the  latter  case, 
the  opt-out  becomes  effective  no  less 
than  90  days  (or  later  if  requested)  after 
the  Agency  approves  a  revision  to  the 
state  plan  replacing  RFG  with  another 
control.  Opt-out  petitions  received  after 
December  31,  1997  are  treated 
differently.  See  62  FR  54552  [October 
20,  1997). 

B.  Arizona  Opt-In  and  Opt-Out  of  RFG 
for  the  Phoenix  Area 

By  letter  dated  January  17,  1997,  the 
Governor  of  the  State  of  Arizona  applied 
to  EPA  to  include  the  Phoenix  moderate 
ozone  nonattainment  area  in  the  federal 
RFG  program. 2  The  Governor  requested 
an  implementation  date  of  June  1, 1997. 
Pursuant  to  the  Governor's  letter  and  the 
provisions  of  section  211{k)(6)  of  the 
Clean  Air  Act,  and  after  holding  a 
public  hearing  in  Phoenix  on  March  18, 
1997,  EPA  adopted  regulations  on  May 
28,  1997,  that  applied  the  requirement 


■  Pursuant  to  authority  under  sections  211(c)  and 
(k)  and  301(a)  of  the  Clean  Air  Act.  EPA 
promulgated  regulations  to  provide  criteria  and 
general  procedures  for  states  to  opt-out  of  the  RFG 
program  where  the  state  had  previously  voluntarily 
opted  into  the  program.  The  regulations  were 
initially  adopted  on  luly  8,  1996  (61  FR  35673);  and 
were  revised  on  October  20,  1997  (62  FR  54552). 

^  EPA  reclassified  the  Phoenix  area  from  moderate 
to  serious  nonattaiiunent  for  ozone  on  November  6, 
1997  (62  FR  60001). 


to  sell  RFG  to  the  Phoenix  area.  62  FR 
30260  (June  3,  1997).^ 

Arizona  subsequently  enacted 
legislation  which  authorized  the 
establishment  of  a  State  cleaner  burning 
gasoline  program  which  would  become 
effective  June  1,  1998.  By  letter  dated 
September  12,  1997,  the  Governor  of  the 
State  of  Arizona  applied  to  EPA  to  opt- 
out  of  the  federal  RFG  progrEmn  for  the 
Phoenix  area.  The  Governor  requested 
the  specific  opt-out  effective  date  of 
June  1,  1998,  to  ensure  that  the  federal 
RFG  program  would  be  maintained  in 
the  Phoenix  area  until  the  State  RFG 
regulations  became  effective.  Thus,  the 
Ciovemor  requested  that  EPA  approve 
the  State's  opt-out  petition  and  set  the 
opt-out  effective  date  only  upon  EPA 
approval  of  the  SIP  revision  containing 
the  Arizona  RFG  regulations  and  the 
waiver  request. 

EPA's  Office  of  Air  and  Radiation 
(OAR)  responded  to  the  Governor's 
petition  by  letter  dated  October  3,  1997. 
EPA  stated  in  the  letter  that  the 
Governor's  petition  provided  the 
information  required  by  the  Opt-out 
Rule  and  that  OAR  would  work  with 
Region  IX  to  process  the  SIP  revision  as 
quickly  as  possible  in  order  to  provide 
the  opt-out  effective  date  requested. 

II.  Action 

In  this  rule,  EPA  is  amending 
§80.70(m)  to  reflect  that  Phoenix  will 
not  be  a  covered  area  in  the  federal  RFG 
program  as  of  June  10,  1998.  In  a 
separate  notice  published  elsewhere  in 
this  issue  of  the  Federal  Register,  EPA 
is  announcing  its  approval  of  the 
Governor's  petition  and  the  opt-out 
effective  date.  The  opt-out  effective  date 
for  the  Phoenix  area  is  June  10,  1998. 
This  June  10, 1998,  opt-out  effective 
date  applies  to  retailers,  wholesale 
purchaser-consumers,  refiners, 
importers,  and  distributors.  For  a  further 
discussion  see  63  FR  6653,  February  10. 
1998. 

In  today's  final  action,  EPA  is 
amending  §  80.70(m)  to  reflect  that 
Phoenix  vdll  not  be  a  covered  area  in 
the  federal  RFG  program  as  of  June  10, 
1998.  This  amendment  will  conform  the 
regulations  with  EPA's  approval  of  the 
(^vemor  of  Arizona's  petition  to  opt- 
out  of  the  federal  reformulated  gasoline 
(RFG)  program  for  the  Phoenix  area,  and 
removal  of  the  requirement  to  sell 
federal  RFG  in  the  Phoenix  serious 
ozone  nonattainment  area  as  of  June  10, 
1998. 


^  See  Notice  of  Proposed  Rulemaking  at  62  FR 
7197  (February  18,  1997);  and  Notice  of  public 
hearing  at  62  FR  11405  (March  12.  1997). 


III.  Public  Participation 

EPA  is  issuing  this  final  rule  without 
prior  notice  and  comment.  The 
rulemaking  procedures  provided  in 
section  307(d)  of  the  Act  do  not  apply 
when  the  Agency  for  good  cause  finds 
that  the  notice  and  comment  procedures 
under  section  307(d)  of  the  Act  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  CAA  section 
307(d)(1).  This  expedited  rulemaking 
procedure  is  based  on  the  fact  that  EPA 
is  amending  the  CFR  today  to  reflect  the 
approval  of  Arizona's  opt-out  petition, 
based  on  criteria  in  EPA  regulations  for 
opting  out  of  the  federal  RFG  program. 

EPA  is  simply  making  a  ministerial 
change  to  the  list  of  RFG  covered  areas 
in  the  CFR  so  the  list  of  covered  areas 
in  40  CFR  80,70  will  conform  to  EPA's 
approval  of  the  Phoenix  opt-out  request. 
That  approval  is  a  separate  action  and 
is  not  the  subject  of  this  rule.  For  these 
reasons,  EPA  finds  that  notice  and 
comment  procedures  under  section 
307(d)(1)  of  the  Act  are  unnecessary. 
EPA  also  finds  these  circumstances 
provide  good  cause  under  5  U.S.C. 
553(d)  for  this  expedited  effective  date. 

IV.  Environmental  Impact 

Although  Arizona  has  decided  to  opt- 
out  of  the  federal  RFG  program  for  the 
Phoenix  area,  Arizona  is  replacing  the 
RFG  program  with  a  State  clean  fuel 
program  in  its  SIP.  Under  the  Arizona 
fuel  program,  refiners  may  provide 
either  a  federal  RFG- like  fuel  or  a 
California  RFG-like  fuel.  The  state  fuel 
program  is  expected  to  achieve  air 
quality  benefits  similar  to  those 
achieved  by  federal  RFG.  Thus,  the 
Phoenix  area  will  continue  to  benefit 
from  the  use  of  a  clean  burning  gasoline. 
The  type  of  gasoline  used  in  an  area 
does  affect  its  air  quality.  Gasoline 
vapors  and  vehicle  exhaust  contain 
V(3Cs  and  NOx  that  react  in  the 
atmosphere  in  the  presence  of  sunlight 
and  heat  to  produce  ozone,  a  major 
component  of  smog.  Vehicles  also 
release  toxic  emissions,  one  of  which 
(benzene)  is  a  knovni  human 
carcinogen.  Cleaner  burning  gasolines, 
such  as  federal  and  California  RFG 
contain  less  of  the  ingredients  that 
contribute  to  these  harmful  forms  of  air 
pollution.  Consequently,  these  gasoUnes 
reduce  the  exposure  of  the  U.S.  public 
overall  to  ozone  and  certain  air  toxics. 

Cleaner  burning  gasolines  such  as 
federal  and  California  RFG  generally 
provide  reductions  in  ozone-forming 
V(X)  emissions,  toxic  emissions,  and 
NOx  emissions.  Reductions  in  VOCs  are 
environmentally  significant  because  of 
the  associated  reductions  in  ozone 
formation  and  in  secondary  formation  of 


43048  Federal  Register/ Vol.  63.  No.  154 /Tuesday,  August  11.  1998 /Rules  and  Regulations 


particulate  matter,  with  the  associated 
improvements  in  human  health  and 
welfare.  Exposure  to  ground-level  ozone 
(or  smog)  can  damage  sensitive  lung 
tissue,  reduce  lung  function,  cause  lung 
inflammation,  increase  susceptibility  to 
respiratory  infection,  and  increase 
sensitivity  of  asthmatics  to  allergens 
[e.g..  pollen)  and  other 
bronchoconstrictors.  Symptoms  from 
short-term  exposure  to  ozone  include 
coughing,  eye  and  throat  irritation,  and 
chest  pain.  Animal  studies  suggest  that 
long-term  exposure  (months  to  years)  to 
ozone  can  damage  lung  tissue  and  may 
lead  to  chronic  respiratory  illness. 

Toxic  emissions  from  motor  vehicles 
have  been  estimated  to  account  for 
roughly  half  of  the  total  exposure  of  the 
urban  U.S.  population  to  toxic  air 
emissions.  Reductions  in  emissions  of 
toxic  air  pollutants  are  environmentally 
important  because  they  carry  significant 
benefits  for  human  health  and  welfare 
primarily  by  reducing  the  number  of 
cancer  cases  each  year.  The  reduction  of 
benzene  provides  the  majority  of  air 
toxics  emission  reductions  from  RFC. 
New  monitoring  data  from  the  1995  EPA 
Air  Quality  Trends  Report  shows  that  in 
RFG  areas,  benzene  was  reduced  by  43 
percent.  A  number  of  adverse  non- 
cancer  health  effects,  such  as  eye,  nose, 
and  throat  irritation,  have  also  been 
associated  with  exposure  to  elevated 
levels  of  these  air  toxics. 

V.  Statutory  Authority 

The  Statutory  authority  for  the  action 
today  is  granted  to  EPA  by  sections 
211(c)  and  (k).  301,  and  307  of  the  Clean 
Air  Act,  as  amended;  42  U.S.C.  7545(c) 
and  (k),  7601,  7607;  and  5  U.S.C.  553(b). 

VI.  Regulatory  Flexibility 

The  Agency  has  determined  that  the 
rule  being  issued  today  is  not  subject  to 
the  Regulatory  Flexibility  Act  (RFA), 
which  generally  requires  an  agency  to 
conduct  a  regulatory  flexibility  analysis 
of  any  significant  impact  the  rule  will 
have  on  a  substantial  number  of  small 
entities.  By  its  terms,  the  RFA  applies 
only  to  rules  subject  to  notice-and- 
comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
(APA)  or  any  other  statute.  Today's  rule 
is  not  subject  to  notice  and  comment 
requirements  under  the  APA  or  any 
other  statute.  As  described  above.  EPA 
has  determined  that  there  is  good  cause 
for  exempting  this  action  from  notice 
and  comment  requirements  under 
section  307(d)  of  the  Act.  The  Agency 
nonetheless  has  assessed  the  potential 
of  this  rule  to  adversely  impact  small 
entities.  EPA  has  determined  that  this 
action  wrill  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  Today's  final 
rule  is  a  ministerial  action  to  conform 
the  list  of  covered  areas  in  EPA 
regulations  to  reflect  the  effective  date 
of  EPA 's  approval  of  Phoenix's  opt-out 
petition.  This  ministerial  revision  of  the 
list  of  covered  areas  in  the  CFR  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
since  it  simply  reflects  the  effective  date 
of  EPA's  approval  of  the  RFG  opt-out 
petition  for  Phoenix.  Because  EPA's 
action  to  set  the  effective  date  for  the 
opt  out  was  not  a  rulemaking,  it  was  not 
subject  to  the  RFA.  Nonetheless.  EPA 
has  determined  that  setting  the  effective 
date  of  EPA's  approval  of  Phoenix's  opt- 
out  petition  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  EPA's  approval  of  the  opt-out 
petition,  as  well  as  today's  rule 
conforming  the  list  of  covered  areas  to 
reflect  the  effective  date  of  that 
approval,  will  affect  only  those  refiners, 
importers  or  blenders  of  gasoline  and 
gasoline  distributors  and  retail  stations 
that  chose  to  produce,  import,  or  sell 
RFG  in  the  Phoenix  ozone 
nonattainment  area  during  the  period 
that  Phoenix  was  a  covered  area  in  the 
federal  RFG  program  (July  3.  1997-June 
10,  1998).  These  entities  will  no  longer 
be  required  to  comply  with  federal  RFG 
requirements  in  the  Phoenix  area. 
Instead,  for  federal  purposes,  these 
entities  will  be  subject  to  the  federal 
anti-dumping  and  volatility 
requirements.  Compliance  with  these 
requirements  will  be  less  burdensome 
than  compliance  with  the  federal  RFG 
requirements. 

VII.  Executive  Order  12866 

Under  Executive  Order  12866. *  the 
Agency  must  determine  whether  a 
regulation  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  of 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 


(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order.^ 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

VIII.  Paperwork  Reduction  Act 

This  action  does  not  add  any  new 
requirements  under  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  etseq.  OMB  has  approved  the 
information  collection  requirements 
contained  in  the  final  RFG/antidumping 
rule  and  has  assigned  OMB  control 
number  2060-0277  (EPA  ICR  No. 
1951.03). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  number  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15. 

IX.  Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  ("UMRA"),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
or  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
vvrritten  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 


provisions 
State,  local 


*  See  58  FR  51735  (October  4,  1993). 


'  Id.  At  section  3(0  (1H4). 
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identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
goveriuTients,  including  tribal 
goveriunents,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  final  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local  or  tribal  governments  or  the 
private  sector.  The  rule  imposes  no 
enforceable  duty  on  any  State,  local  or 
tribal  governments  or  the  private  sector. 

X.  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  to  amend  the  CFR  to  reflect 
the  removal  of  the  federal  RFC  program 
from  the  Phoenix  ozone  nonattainment 
area  must  be  filed  in  the  United  States 


Court  of  Appeals  for  the  appropriate 
circuit  by  October  13,  1998.  FiUng  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2).) 

XI.  Subtnission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  However,  sect^^ 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief 
statement  of  reasons  therefor  in  the  rule) 
that  notice  and  public  procedure 
thereon  are  impracticable,  unnecessary 
or  contrary  to  the  public  interest,  shall 
take  effect  at  such  time  as  the  agency 
promulgating  the  rule  determines.  5 
U.S.C.  808(2).  As  stated  previously.  EPA 
has  made  such  a  good  cause  finding, 
including  the  reasons  therefor,  and 
established  the  date  of  publication  as 
the  effective  date  of  this  rule.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 


Register.  The  rule  is  not  a  major  rule  as 
defined  by  5  U  S.C.  804(2). 

XII.  Children's  Health  Protection 

This  final  rule  is  not  subject  to  E  O. 
13045,  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks"  (62  FR  19885,  April  23, 
1997).  because  it  does  not  involve 
decisions  on  environmental  health  risks 
or  safety  risks  that  may 
disproportionately  affect  children. 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection.  Fuel 
additives,  Gasoline.  Imports.  Labeling. 
Motor  vehicle  pollution,  Penalties. 
Reporting  and  recordkeeping 
requirements. 

Dated:  )uly  31,  1998. 
Carol  M.  Browner, 

Administrator. 

40  CFR  part  80  is  amended  as  follows: 
PART  80— [AMENDED] 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sees.  114.  211,  and  301(a)  of  the 
Clean  Air  Act.  as  amended  (42  L'  S.C.  7414, 
7545  and  7601(a)). 

2.  Section  80.70  is  amended  by 
adding  two  sentences  to  the  end  of 
paragraph  (m)  to  read  as  follows: 

§  80.70    Covered  areas. 

n  t  *  *  * 

(m)  *    *    •  The  Phoenix.  Arizona 
ozone  nonattainment  area  is  a  covered 
area  until  June  10,  1998.  As  of  June  10, 
1998,  the  Phoenix  area  will  no  longer  be 
a  covered  area. 

[FR  Doc.  98-21212  Filed  8-1Q-98:  8  45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFRPart26 
[Docket  No.  98-09] 
PIN  1557-AB60 

FEDERAL  RESERVE  BOARD 

12  CFR  Part  212 

[Docket  No.  R-1013] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  348 
RIN  3064-ACO8 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12CFRPart563f 
[Docket  No.  98-6S] 
RIN  155O-AB07 

Management  Official  Interlocks 

agencies:  Office  of  the  Comptroller  of 
the  Currency,  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System;  Federal  Deposit  Insurance 
Corporation;  Office  of  Thrift 
Supervision,  Treasury. 
ACTION:  Joint  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC).  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board),  Federal  Deposit 
Insurance  Corporation  (FDIC),  and 
Office  of  Thrift  Supervision  (OTS)  (the 
Agencies)  propose  to  revise  their  rules 
regarding  management  interlocks.  The 
proposal  conforms  the  interlocks  rules 
to  recent  statutory  changes,  modernizes 
and  clarifies  the  rules,  and  reduces 
unnecessary  regulatory  burdens  where 
feasible,  consistent  with  statutory 
requirements. 

DATES:  Comments  must  be  received  by 
Octoberl3.  1998. 

ADDRESSES:  Comments  should  be 
directed  to: 

OCC:  Office  of  the  Comptroller  of  the 
Currency,  Communications  Division, 
250  E  Street,  SW.,  Washington,  DC 
20219,  Attention:  Docket  No.  98-09. 
Comments  will  be  available  for  public 
inspection  and  photocopying  at  the 
same  location.  In  addition,  comments 
may  be  sent  by  facsimile  transmission  to 
FAX  number  (202)  874-5274  or  by 
Internet  mail  to 
REGS.COMMENTS@OCC.TREAS.GOV. 


Board:  Jennifer  J.  Johnson,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Docket  No.  R-1013, 
20th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20551.  Comments 
addressed  to  Ms.  Johnson  may  also  be 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m..  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and 
control  room  are  accessible  from  the 
courtyard  entrance  on  20th  Street 
between  Constitution  Avenue  and  C 
Street,  NW.  Comments  may  be 
inspected  in  room  MP-5o6  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  12  CFR  261.12  of  the 
Board's  Rules  Regarding  Availability  of 
Information,  12  CFR  261.12. 

FDIC:  Written  comments  should  be 
addressed  to  Robert  E.  Feldman, 
Executive  Secretary,  Attention: 
Comments/OES,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW,  Washington,  DC  20429.  Comments 
may  be  hand  delivered  to  the  guard 
station  at  the  rear  of  the  550  17th  Street 
Building  (located  on  F  Street),  on 
business  days  between  7:00  a.m.  and 
5:00  p.m.  (Fax  number:  (202)  898-3838; 
Internet  address:  comments@fdic.gov). 
Comments  may  be  inspected  and 
photocopied  in  the  FDIC  Public 
Information  Center,  Room  100,  801  17th 
Street,  NW,  Washington,  DC,  between 
9:00  a.m.  and  4:30  p.m.  on  business 
days. 

OTS:  Manager,  Dissemination  Branch, 
Records  Management  and  Information 
Policy,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552,  Attention  Docket  No.  98-58. 
These  submissions  may  be  hand- 
delivered  to  1700  G  Street,  NW.,  from 
9:00  to  5:00  on  business  days;  sent  by 
facsimile  transmission  to  FAX  number 
(202)  906-7755,  or  may  be  sent  by  e- 
mail  to:  public.info@ots.treas.gov.  Those 
commenting  by  e-mail  should  include 
their  name  and  telephone  number. 
Comments  will  be  available  for 
inspection  at  1700  G  Street,  NW.,  from 
9:00  until  4:00  on  business  days. 
FOR  FURTHER  INFORMATION  CONTACT: 
OCC:  Sue  E.  Auerbach,  Senior  Attorney, 
Bank  Activities  and  Structure,  (202) 
874-5300;  Emily  R.  McNaughton, 
National  Bank  Examiner,  Senior  Policy 
Analyst,  Core  PoHcy  Development.  (202) 
874-5190;  Jackie  Durham,  Bank 
Organization  and  Structure,  Senior 
Licensing  PoHcy  Analyst,  (202)  874- 
5060;  or  Ursula  Pfeil,  Attorney, 
Legislative  and  Regulatory  Activities, 
(202) 874-5090. 

Board:  Thomas  M.  Corsi,  Senior 
Counsel,  (202)  452-3275,  or  Michelle  Q. 
Profit,  Attorney,  (202)  736-5599.  Legal 


Division,  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the  hearing 
impaired  only.  Telecommunication 
Device  for  Deaf  (TTD),  Diane  Jenkins, 
(202)  452-3544. 

FDIC:  Curtis  Vaughn,  Examination 
Specialist,  Division  of  Supervision. 
(202)  898-6759;  John  Jilovec. 
Examination  Specialist,  Division  of 
Supervision.  (202)  898-8958;  or  Mark 
Mellon,  Counsel,  Regulation  and 
Legislation  Section,  Legal  Division, 
(202)  898-3854. 

OTS:  David  Bristol,  Senior  Attorney, 
Business  Transactions  Division,  Chief 
Counsel's  Office,  (202)  906-6461;  or 
Joseph  M.  Casey,  Supervision  Policy, 
(202)  906-5741. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Depository  Institution 
Management  Interlocks  Act  (12  U.S.C. 
3201-3208)  (the  Interlocks  Act  or  Act) 
generally  prohibits  bank  management 
officials  from  serving  simultaneously 
with  two  unaffiliated  depository 
institutions  or  their  holding  companies 
(depository  organizations).  The  scope  of 
the  prohibition  depends  on  the  size  and 
location  of  the  organizations  involved. 
For  instance,  the  Act  prohibits 
interlocks  between  unaffiliated 
depository  organizations,  regardless  of 
size,  if  both  organizations  have  an 
office  I  in  the  same  community  (the 
community  prohibition).  Interlocks  are 
also  prohibited  between  unaffiliated 
depository  organizations  if  both 
organizations  have  total  assets  of  $20 
million  or  more  and  have  offices  in  the 
same  Relevant  Metropolitan  Statistical 
Area  (RMSA)  (the  RMSA  prohibition). 
The  Interlocks  Act  also  prohibits 
interlocks  between  unaffiliated 
depository  organizations,  regardless  of 
location,  if  the  organizations  have  total 
assets  exceeding  specified  thresholds 
(the  major  assets  prohibition). 

Section  2210  of  the  Economic  Growth 
and  Regulatory  Paperwork  Reduction 
Act  of  1996  (EGRPR  Act)  amended 
sections  204,  206  and  209  of  the 
Interlocks  Act  (12  U.S.C.  3203,  3205  and 
3207).  Section  2210(a)  of  the  EGRPR  Act 
amended  the  Interlocks  Act  by  changing 
the  thresholds  for  the  major  assets 
prohibition  under  12  U.S.C.  3203.  Prior 
to  the  EGRPR  Act,  management  officials 
of  depository  organizations  with  total 
assets  exceeding  $1  billion  were 
prohibited  from  serving  as  management 
officials  of  imaffiliated  depository 
organizations  writh  assets  exceeding 
$500  million,  regardless  of  the  location 


'  Each  of  the  Agencies'  regulations  generally 
define  "office"  as  a  home  or  branch  office.  See  12 
CFR  26.2.  212.2,  348.2,  and  563f.2. 
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of  the  organizations. 2  The  EGRPR  Act 
raised  the  thresholds  to  $2.5  billion  and 
$1.5  billion,  respectively.  The  revision 
also  authorized  the  Agencies  to  adjust 
the  thresholds  by  regulation,  as 
necessary  to  allow  for  inflation  or 
market  conditions. 

Section  2210(b}  of  the  EGRPR  Act 
permanently  extended  the  grandfather 
exemptions  found  in  12  U.S.C.  3205(a) 
and  (b).  These  exemptions  were  due  to 
expire  in  1998.  The  EGRPR  Act  repealed 
section  3205(c),  which  mandated 
Agency  review  of  grandfathered 
interlocks  before  March  1995. 

The  EGRPR  Act  also  amended  12 
U.S.C.  3207  to  provide  that  the  Agencies 
may  adopt  "regulations  that  permit 
service  by  a  management  official  that 
would  otherwise  be  prohibited  by  (the 
Interlocks  Act],  if  such  service  would 
not  result  in  a  monopoly  or  substantial 
lessening  of  competition."  This  change 
repealed  the  specific  "regulatory 
standards"  and  "management 
consignment"  exemptions  added  by  the 
Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI  Act),  3  and  restored  the  Agencies' 
broad  authority  to  create  regulatory 
exemptions  to  the  statutory  prohibitions 
on  interlocks. 

II.  Discussion  of  Proposed  Regulations 

The  proposal  reflects  these  statutory 
changes.  This  proposal  also  renews  an 
earlier  proposal  for  a  small  market  share 
exemption  that  the  Board,  OCC,  and 
FDIC  had  advanced  before  enactment  of 
the  CDRI  Act.  The  Agencies  invite 
comments  on  all  aspects  of  this 
proposal. 

A.  Definitions 

The  Agencies'  ciurent  regulations 
define  key  terms  implementing  the 
Interlocks  Act.  A  number  of  these 
definitions  were  added  or  revised  in 
1996  to  implement  the  CDRI  Act.*  With 
the  repeal  of  the  specific  exemptive 
standards  in  the  CDRI  Act,  two  of  these 
definitions  have  become  unnecessary 
and  would  be  removed. 

Anticompetitive  Effect 

The  current  rule  defines 
"anticompetitive  effect"  as  a  "monopoly 
or  substantial  lessening  of  competition." 
Under  the  new  statutory  scheme,  the 


2  The  Agencies  define  "total  assets"  of  diversified 
savings  and  loan  holding  companies  and  bank 
holding  companies  exempt  from  §  4  of  the  Bank 
Holding  Company  Act  to  include  only  the  assets  of 
their  depository  institution  affiliates.  See  12  CFK 
26.2(r),  212.2{q).  348.2(q),  and  563f.2(r). 

^The  Agencies  adopted  final  regulations 
implementing  the  management  interlocks 
provisions  of  the  CDRI  Act,  effective  October  1 . 
1996.  See  61  FR  40293  (August  2,  1996). 

«  See  61  FR  40293  (August  2,  1996). 


substance  of  this  definition  is  the  sole 
criterion  for  gauging  whether  to  grant  an 
exemption  under  the  Agencies'  general 
exemptive  authority.  Because  the 
proposed  regulations  would  employ  this 
phrase  in  only  one  provision,  a  separate 
definition  is  unnecessary. 

Critical 

The  current  regulations  use  the  term 
"critical"  in  connection  with  the 
Regulatory  Standards  exemption  created 
by  the  CDRI  Act.  Since  the  EGRPR  Act 
eliminates  the  Regulatory  Standards 
exemption,  a  regulatory  definition  of 
"critical"  is  unnecessary. 

B.  Major  Assets  Prohibition 

Prior  to  the  EGRPR  Act,  if  a 
depository  institution  or  depository 
holding  company  had  total  assets 
exceeding  $1  billion,  a  management 
official  of  such  institution  or  any 
affiliate  thereof  could  not  serve  as  a 
management  official  of  any  other 
nonaffiliated  depository  institution  or 
depositor^'  holding  company  having 
total  assets  exceeding  $500  million  or  as 
a  management  official  of  any  affiliates  of 
such  other  institution,  regardless  of 
location.  The  EGRPR  Act  revised  the 
asset  thresholds  for  the  major  assets 
prohibition  from  $1  billion  and  $500 
million  to  $2.5  billion  and  $1.5  biUion, 
respectively.  The  legislation  also 
authorized  the  Agencies  to  adjust  the 
threshold  from  time  to  time  to  reflect 
inflation  or  market  changes. 

The  proposal  would  amend  the 
regulations  to  reflect  the  new  threshold 
amounts,  and  to  add  a  mechanism 
providing  for  periodic  adjustments  of 
the  thresholds.  The  adjustment  Would 
be  based  on  changes  in  the  Consumer 
Price  Index  for  Urban  Wage  Earners  and 
Clerical  Workers  (the  Consumer  Price 
Index).  In  those  years  when  changes  in 
the  Consumer  Price  Index  would  change 
the  thresholds  by  more  than  $100 
million,  the  Agencies  will  provide 
appropriate  notice  of  the  change  to 
depository  institutions  and  depositor>' 
institution  holding  companies.  The 
Agencies  invite  comment  on  other  types 
of  market  changes  that  may  warrant 
subsequent  adjustments  to  the  major 
assets  prohibition. 

C.  Regulatory  Standards  and 
Management  Consignment  Exemptions 

The  current  regulations  contain 
Regulatory  Standards  and  Management 
Consignment  exemptions,  which  were 
predicated  on  section  3207  of  the  CDRI 
Act.  The  EGRPR  Act  removed  the 
specific  exemptions  from  the  Interlocks 
Act  and  substituted  a  general  authority 
for  the  Agencies  to  create  exemptions  by 
regulation.  Accordingly,  the  proposed 


rule  would  remove  these  regulatory 
exemptions. 

However,  the  rule  proposed  under  the 
amended  exemptive  authority, 
discussed  in  the  following  section, 
includes  rebuttable  presumptions  that 
interlocks  in  certain  circumstances 
would  not  result  in  a  monopoly  or 
substantial  lessening  of  competition. 
These  presumptions  are  based  on 
criteria  that  the  Agencies  used  before 
the  passage  of  the  CDRI  Act.  and  which 
Congress  employed  in  creating  the 
Management  Consignment  exemption. 

D.  General  Exemptive  Authority 

Section  2210(c)  of  the  EGRPR  Act 
authorizes  the  Agencies  to  adopt 
regulations  permitting  service  by  a 
management  official  that  would 
otherwise  be  prohibited  by  the 
Interlocks  Act,  if  such  ser\'ice  would  not 
result  in  "a  monopoly  or  substantial 
lessening  of  competition."  To 
implement  this  authority,  the  Agencies 
are  proposing  to  exempt  otherwise 
prohibited  management  interlocks 
where  the  dual  service  would  not  result 
in  a  monopoly  or  substantial  lessening 
of  competition,  and  would  not 
otherwise  threaten  safety  and 
soundness.  The  process  for  obtaining 
such  exemptions  will  be  set  out  in  each 
Agency's  procedural  regulations  or.  in 
the  case  of  the  OCC.  in  its  Corporate 
Manual. 

Since  1979,  when  regulations 
implementing  the  Interlocks  Act  were 
first  promulgated,  the  Agencies  have 
recognized  that  interlocks  involving 
certain  classes  of  depository- 
organizations  present  a  reduced  risk  to 
competition,  and  that,  by  enlarging  the 
pool  of  management  available  to  such 
organizations,  competition  could  be 
enhtmced.  Thus,  in  the  initial  interlocks 
rules  published  in  1979,  the  Agencies 
reserved  the  authority  to  permit 
interlocks  to  strengthen  newly  chartered 
organizations,  troubled  organizations, 
organizations  in  low-  or  moderate- 
income  areas,  and  organizations 
controlled  or  managed  by  minorities  or 
women.  The  authority  to  permit 
interlocks  in  such  circumstances  was 
deemed  "necessary  for  the  promotion  of 
competition  over  the  long  term."  *  Prior 
to  the  CDRI  Act,  these  exemptions  were 
granted  to  meet  the  need  for  qualified 
management.  The  Management 
Consignment  exemption  under  the  CDRI 
Act  was  generally  available  to  the  same 
four  classes  of  organizations,  but  on  a 
more  limited  basis. 

With  the  EGRPR  Act's  restoration  of 
the  broad  exemptive  authority  under  the 
Interlocks  Act,  the  Agencies  again  have 


'  Sec  44  FR  42161,  42165  (July  19.  1979). 
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broad  authority  to  grant  exemptions  that 
will  not  adversely  affect  competition. 
The  Agencies  believe  that  interlocks 
involving  the  four  classes  of 
organizations  previously  identified  may 
provide  management  expertise  needed 
to  enhance  such  organizations'  ability  to 
compete.  Accordingly,  the  Agencies 
propose  to  create  a  rebuttable 
presumption  that  an  interlock  vv^ould 
not  result  in  a  monopoly  or  substantial 
lessening  of  competition,  if:  (1)  The 
depository  organization  primarily 
serves,  low-  or  moderate-income  areas; 
(2)  the  depositor>'  organization  is 
controlled  or  managed  by  members  of  a 
minority  group  or  women;  (3)  the 
depository  institution  has  been 
chartered  for  less  than  2  years;  or  (4)  the 
depository  organization  is  deemed  to  be 
in  "troubled  condition"  under 
regulations  implementing  section  914  of 
the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989 
(12  U.S.C.  1831i).  These  presumptions 
would  be  applied  in  a  manner 
consistent  with  the  Agencies'  past 
analysis  of  the  factors  to  meet  the 
legitimate  needs  of  the  institutions  and 
organizations  involved  for  qualified  and 
skilled  management. 

The  presumptions  are  designed  to 
provide  greater  flexibility  to  classes  of 
organizations  that  may  have  greater 
need  for  seasoned  management,  A  claim 
that  factors  exist  giving  rise  to  a 
presumption  does  not  preclude  an 
Agency  from  denying  a  request  for  an 
exemption  if  the  Agency  finds  that  the 
interlock  nevertheless  would  result  in  a 
monopoly  or  substantial  lessening  of 
competition. 

The  definitions  of  "area  median 
income"  and  "low-  and  moderate- 
income  areas"  added  to  the  regulations 
in  1996  to  implement  the  CDRI  Act 
amendments  would  be  retained  to 
provide  guidance  as  to  when  an 
organization  would  qualify'  for  one  of 
the  presumptions. 

Interlocks  that  are  based  on  a 
rebuttable  presumption  would  be 
allowed  to  continue  for  three  years, 
unless  otherwise  provided  in  the 
approval  order.  Nothing  in  the  proposed 
rule  would  prevent  an  organization  from 
applying  for  an  extension  of  an  interlock 
exemption  granted  under  a  presumption 
if  the  factors  continued  to  apply.  The 
organization  would  also  be  free  to 
utilize  any  other  exemption  that  may  be 
available.  The  Agencies  propose  that 
any  interlock  approved  under  this 
section  may  continue  so  long  as  it 
would  not  result  in  a  monopoly  or 
substantial  lessening  of  competition, 
becomes  unsafe  or  unsound,  or  is 
subject  to  a  condition  requiring 
termination  at  a  specific  time. 


E.  Small  Market  Share  Exemption 

In  1994,  the  OCC,  Board,  and  FDIC 
published  notices  of  proposed 
rulemaking  seeking  comment  on  a 
proposed  market  share  exemption.*  The 
proposed  exemption  would  have  been 
available  for  interlocks  involving 
institutions  that,  on  a  combined  basis, 
would  control  less  than  20  percent  of 
the  deposits  in  a  community  or  relevant 
MSA.  These  agencies  published  small 
market  share  exemption  proposals 
pursuant  to  the  broad  exemptive 
authority  vested  in  the  agencies  prior  to 
the  CDRJ  Act.  After  the  CDRI  Act 
restricted  the  agencies'  broad  authority, 
the  OCC,  Board  and  FDIC  withdrew 
their  proposals.''  The  broad  exemptive 
authority  under  the  EGRPR  Act  provides 
authority  for  a  small  market  share 
exemption.  Accordingly,  the  OCC, 
Board  and  FDIC,  joined  by  the  OTS.  are 
issuing  this  proposal  for  the  small 
market  share  exemption. 

The  exemption  is  intended  to  enlarge 
the  pool  of  management  talent  upon 
which  depository  institutions  may 
draw,  resulting  in  more  competitive, 
better-managed  institutions  without 
causing  significant  anticompetitive 
effects.  The  Interlocks  Act,  by 
discouraging  common  management 
among  financial  institutions,  seeks  to 
prevent  adverse  effects  on  competition 
in  the  provision  of  products  and 
services  that  financial  institutions  offer. 
Where  depository  institutions  dominate 
a  large  portion  of  the  market,  these  risks 
are  significant.  When  a  particular 
market  is  served  by  many  institutions, 
however,  the  risks  diminish  that 
depository  institutions  with  interlocking 
relationships  can  adversely  affect  the 
available  products  and  services  in  their 
markets. 

The  Agencies  believe  that  the 
combined  share  of  the  deposits  of  two 
institutions  provides  a  meaningful 
assessment  of  the  capacity  of  the  two 
institutions  to  control  credit  and  related 
services  in  their  market.  Accordingly, 
the  Agencies  propose  to  exempt 
interlocking  service  involving  two 
unaffiliated  depository  organizations 
that  together  control  no  more  than  20 
percent  of  the  deposits  in  any  RMSA  or 
community  in  which  the  organizations 
have  offices.  Organizations  claiming  the 
exemption  would  be  required  to 
determine  the  market  share  in  each 
RMSA  and  community  in  which  both 
depository  organizations  (or  their 


»See  OCC,  59  FR  29740  (June  9,  1994):  Board.  59 
FR  7909  (February  17.  1994);  and  FDIC.  59  FR 
18764  (April  20,  1994). 

'  See  60  FR  67424  (December  29.  1995)  for 
withdrawal  by  tlie  CKIC  and  the  Board:  and  60  FR 
7139  (February  7,  1995)  for  withdrawal  by  the  FDIC. 


depository  institution  affiliates)  have 
offices. 

The  relevant  market  used  for  the 
small  market  share  exception  (/.e.  the 
RMSAs  or  communities  in  which  both 
depository  organizations  or  their 
depository  institution  affiliates  have 
offices)  are  the  same  markets  described 
in  the  community  and  RMvSA 
prohibitions.  The  small  market  share 
exemption  would  not  be  available  for 
interlocks  subject  to  the  major  assets 
prohibition. 

The  exemptions  would  continue  to 
apply  as  long  as  the  organizations  meet 
the  applicable  conditions.  Any  event, 
such  as  expansion  or  a  merger,  that 
causes  the  level  of  deposits  controlled  to 
exceed  20  percent  of  deposits  in  any 
RMSA  or  community  would  be 
considered  to  be  a  change  in 
circumstances.  Accordingly,  the 
depository  organizations  would  have  15 
months  (or  such  shorter  period  as 
directed  by  the  appropriate  Agency)  to 
address  the  prohibited  interlock  by 
termination  or  otherwise.  Conforming 
chtnges  relating  to  termination  have 
been  made  to  the  Agencies'  change  of 
circumstances  provisions. 

No  prior  Agency  approval  would  be 
required  in  order  to  claim  the  proposed 
small  market  share  exemption. 
Management  is  responsible  for 
compliance  with  the  terms  of  the 
exemption  and  for  maintaining 
sufficient  supporting  documentation.  To 
determine  their  eligibility  for  the 
exemptions,  depository  organizations 
would  need  to  obtain  appropriate 
deposit  share  data  from  the  FDIC.  This 
information  is  collected  in  the  Summary 
of  Deposits  published  by  the  FDIC  and 
is  available  for  institutions  regulated  by 
the  Agencies  on  the  Internet  at  http:// 
wrww.fdic.gov. 

The  most  recently  available  deposit 
share  data  will  be  used  to  determine 
whether  organizations  are  entitled  to  the 
exemptions.  Thus,  the  depository 
organization  seeking  the  exemption  is 
entitled  to  rely  upon  the  deposit  share 
data  that  has  been  compiled  for  the 
previous  year,  until  the  next  year's  data 
has  been  distributed. 

The  Agencies  request  comments  on 
all  aspects  of  the  proposed  small  market 
share  exemption.  In  particultj-,  the 
Agencies  request  comments  regarding 
the  following  issues: 

1.  Whether  20  percent  of  the  deposits 
in  a  community  or  RMSA  is  an 
appropriate  limit  for  the  application  of 
the  exemptions. 

2.  Whether  deposit  data  collected  by 
the  FDIC  in  cormection  with  the  Report 
of  Condition  and  Income  should  be  used 
to  determine  eligibility  for  the 
exemptions,  and  whedier  alternative 
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sources  of  information  concerning 
deposit  share  should  be  acceptable  for 
determining  availability  of  the 
exemptions. 

3.  Whether  calculation  of  a  depository 
organization's  eligibility  for  exemption 
from  the  community  prohibition  will 
create  undue  burdens,  and,  if  so,  how 
the  burdens  could  be  reduced  (for 
example,  by  basing  the  exemption  on 
the  total  asset  size  of  the  institutions 
involved). 

4.  Whether  there  is  a  significant  risk 
that  the  purposes  of  the  Interlocks  Act 
would  be  evaded  through  "hub  and 
spoke"  arrangements.  Under  these 
arrangements,  directors  of  one 
depository  organization  would  serve  as 
directors  of  different  unaffiliated 
organizations  that  have,  in  the  aggregate, 
a  deposit  share  in  excess  of  the  20% 
limit. 

III.  Paperwork  Reduction  Act 

The  Agencies  invite  comment  on: 

(1)  Whether  the  proposed  collection 
of  information  contained  in  this  notice 
of  proposed  rulemaking  is  necessary  for 
the  proper  performance  of  each 
Agency's  functions,  including  whether 
the  information  has  practical  utility; 

(2)  The  accuracy  of  each  Agency's 
estimate  of  the  burden  of  the  proposed 
information  collection; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(4)  Ways  to  minimize  the  burden  of 
the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

(5)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation,  minutes, 
and  purchase  of  services  to  provide 
information. 

Recordkeepers  are  not  required  to 
respond  to  this  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

OCC:  The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
v«th  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d)).  Comments  on 
the  collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1557-0196),  Washington,  DC  20503, 
with  copies  to  the  Legislative  and 
Regulatory  Activities  Division  (1557- 
0196),  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 
Washington.  DC  20219. 

The  collection  of  information 
requirements  in  this  proposed  rule  are 


found  in  12  CFR  26.4(h)(l)(i),  26.6(b), 
and  26.6(c).  This  information  is  required 
to  evidence  compliance  with  the 
requirements  of  the  Interlocks  Act  by 
national  banks  and  District  banks.  The 
likely  respondents  are  national  banks 
and  District  banks. 

Estimated  average  annua]  burden 
hours  per  respondent:  4  hours. 

Estimated  number  of  respondents:  7. 

Estimated  total  annual  reporting 
burden:  29  hours. 

Start-up  costs  to  respondents:  None. 

Board:  In  accordance  with  section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Ch.  35;  5  CFR  1320 
Appendix  A.l),  the  Board  reviewed  the 
proposed  rule  under  the  authority 
delegated  to  the  Board  by  the  Office  of 
Management  and  Budget.  Conunents  on 
the  collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(7100-0046,  7100-0134,  7100-0171, 
7100-0266),  Washington,  DC  20503, 
with  copies  of  such  comments  to  be  sent 
to  Mary  M.  McLaughlin,  Chief, 
Financial  Reports  Section,  Division  of 
Research  and  Statistics,  Mail  Stop  97, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 

The  collection  of  information 
requirements  in  this  proposed 
rulemaking  are  found  in  12  CFR 
212.4(h)(l)(i),  212.6(b),  and  212.6(c). 
This  information  is  required  to  evidence 
compliance  with  the  requirements  of  the 
Interlocks  Act  as  amended  by  section 
338  of  the  CDRI  Act.  The  respondents 
are  state  member  banks  and  subsidiar>' 
depository  institutions  of  bank  holding 
companies. 

Estimated  number  of  respondents:  6 
apphcants  per  year. 

Estimated  average  annual  burden  per 
respondent:  4  hours. 

Estimated  annual  frequency  of 
reporting:  Not  applicable  (one-time 
application). 

Estimated  total  annual  reporting 
burden:  24  hours. 

Start-up  costs  to  respondents:  None. 

No  issues  of  confidentiality  under  the 
provisions  of  the  Freedom  of 
Information  Act  normally  arise  for  the 
applications. 

FDIC:  The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.3507(d)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(3604-0118).  Washington.  DC  20503, 
vfith  copies  of  such  comments  to  be  sent 
to  Steven  F.  Hanft,  Office  of  the 


Executive  Secretary.  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW.,  Washington,  DC  20429. 

The  collection  of  information 
requirements  in  this  proposed 
regulation  are  found  in  12  CFR 
348.4(i)(l)(i),  348.6(b),  and  348.6(c). 
This  information  is  required  to  evidence 
compliance  with  the  requirements  of  the 
Interlocks  Act.  The  likely  respondents 
are  insured  nonmember  banks. 

Estimated  number  of  respondents:  5 
applicants  per  year. 

Estimated  average  annual  burden  per 
respondent:  4  hours. 

Estimated  annual  frequency  of 
reporting:  Not  applicable  (one-time 
application). 

Estimated  total  annual  reporting 
burden:  20  hours. 

OTS:  The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d)).  Comments  on 
the  collection  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1550-0051).  Washington.  DC  20503. 
with  copies  to  the  Office  of  Thrift 
Supervision.  1700  G  Street,  NW., 
Washington.  DC. 

The  information  collection 
requirements  in  this  proposed  rule  are 
found  in  12  CFR  563f.4(h)(l)(i), 
563f.6(b)  and  563f.6(c).  The  OTS 
requires  this  information  as  evidence  of 
compliance  with  the  requirements  of  the 
Interlocks  Act  by  savings  associations. 
The  likely  respondents  are  savings 
associations. 

Estimated  annual  frequency  of 
reporting:  Not  applicable  (one-time 
application). 

Estimated  total  annual  reporting 
burden:  32  hours. 

Estimated  average  annual  hours  per 
respondent:  4  hours. 

Estimated  number  of  respondents:  8. 

Start-up  costs  to  respondents:  None. 

rV.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  605(b))  the  Agencies  hereby 
certif\'  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  Agencies  expect  that  this  proposal 
will  not:  (1)  Have  significant  secondary 
or  incidental  effects  on  a  substantial 
niunber  of  small  entities;  or  (2)  create 
any  additional  burden  on  small  entities. 
The  proposed  regulations  relax  the 
criteria  for  obtaining  an  exemption  from 
the  interlocks  prohibitions,  and 
specifically  address  the  needs  of  small 
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entities  by  creating  the  small  market 
share  exemption.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required. 

V.  Executive  Order  12866 

The  OCC  and  OTS  have  determined 
that  this  proposal  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

VI.  Unfunded  Mandates  Act  of  1995 

The  OCC  and  OTS  have  determined 
that  the  proposed  rule  will  not  result  in 
expenditures  by  State,  local,  and  tribal 
governments,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year. 
Accordingly,  neither  the  OCC  nor  the 
OTS  has  prepared  a  budgetary  impact 
statement  or  specifically  addressed  the 
regulatory  alternatives  considered. 

List  of  Subjects 

12  CFR  Part  26 

Antitrust,  Holding  companies. 
Management  official  interlocks. 
National  banks.  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  212 

Antitrust,  Banks,  banking,  Federal 
Reserve  System.  Holding  companies. 
Management  official  interlocks. 
Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  348 

Antitrust,  Banks,  banking.  Holding 
compcmies.  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  563 f 

Antitrust,  Holding  companies. 
Reporting  and  recordkeeping 
requirements,  Savings  associations. 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Chapter  I 

Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble,  the  OCC  proposes  to  amend 
chapter  I  of  title  12  of  the  Code  of 
Federal  Regulations  as  follows; 

PART  2&-MANAGEMENT  OFFICIAL 
INTERLOCKS 

1.  The  authority  citation  for  part  26 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a  and  3201-3208. 

§  26.2    [Amended] 

2.  Section  26.2  is  amended  by 
removing  paragraphs  (b)  and  (0  and 
redesignating  paragraphs  (c)  through  (s) 
as  paragraphs  (b)  through  (q), 
respectively. 


3.  Section  26.3  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

§26.3    Prohibitions. 

***** 

(c)  Major  assets.  A  management 
official  of  a  depository  organization 
with  total  assets  exceeding  $2.5  billion 
(or  any  affiliate  of  such  an  organization) 
may  not  serve  at  the  same  time  as  a 
management  official  of  an  unaffiliated 
depository  organization  with  total  assets 
exceeding  $1.5  billion  (or  any  affiliate  of 
such  an  organization),  regardless  of  the 
location  of  the  two  depository 
organizations.  The  OCC  will  adjust 
these  thresholds,  as  necessary,  based  on 
the  year-to-year  change  in  the  average  of 
the  Consumer  Price  Index  for  the  Urban 
Wage  Earners  and  Clerical  Workers,  not 
seasonally  adjusted,  with  rounding  to 
the  nearest  $100  million. 

4.  Section  26.5  is  revised  to  read  as 
follows: 

§  26.5    Small  market  share  exemption. 

(a)  Exemption.  A  management 
interlock  that  is  prohibited  by  §  26.3  is 
permissible,  if: 

(1)  The  interlock  is  not  prohibited  by 
§  26.3(c);  and 

(2)  The  depository  organizations  (and 
their  depository  institution  affiliates) 
hold,  in  the  aggregate,  no  more  than  20 
percent  of  the  deposits  in  each  RMSA  or 
community  in  which  both  depository 
organizations  (or  their  depository 
institution  affiliates)  have  offices.  The 
amount  of  deposits  shall  be  determined 
by  reference  to  the  most  recent  annual 
Summary  of  Deposits  published  by  the 
FDIC  for  the  RMSA  or  community. 

(b)  Confirmation  and  records.  Each 
depository  organization  must  maintain 
records  sufficient  to  support  its 
determination  of  eligibility  for  the 
exemption  under  pjuragraph  (a)  of  this 
section,  and  must  reconfirm  that 
determination  on  an  annual  basis. 

5.  Section  26.6  is  revised  to  read  as 
follows: 

§  26.6    General  exemption. 

(a)  Exemption.  The  OCC  may,  by 
order  issued  following  receipt  of  an 
application,  exempt  an  interlock  from 
the  prohibitions  in  §  26.3,  if  the  OCC 
finds  that  the  interlock  would  not  result 
in  a  monopoly  or  substantial  lessening 
of  competition,  and  would  not  present 
safety  and  soundness  concerns. 

(b)  Presumptions.  In  reviewing 
applications  for  an  exemption  under 
this  section,  the  OCC  will  apply  a 
rebuttable  presumption  that  an  interlock 
will  not  result  in  a  monopoly  or 
substantial  lessening  of  competition  if 
the  depository  organization  seeking  to 
add  a  management  official: 


(1)  Primarily  serves  low-  and 
moderate-income  areas; 

(2)  Is  controlled  or  managed  by 
persons  who  are  members  of  a  minority 
group,  or  women; 

(3)  Is  a  depository  institution  that  has 
been  chartered  for  less  than  two  years; 
or 

(4)  Is  deemed  to  be  in  "troubled 
condition"  as  defined  in  12  CFR 
5.51(c)(6). 

(c)  Duration.  Unless  a  specific 
expiration  period  is  provided  in  the 
OCC  approval,  an  exemption  permitted 
by  paragraph  (a)  of  this  section  may 
continue  so  long  as  it  would  not  result 
in  a  monopoly  or  substantial  lessening 
of  competition,  or  be  unsafe  or  unsound. 
If  the  OCC  grants  an  interlock 
exemption  in  reliance  upon  a 
presumption  under  paragraph  (b)  of  this 
section,  the  interlock  may  continue  for 
three  years,  unless  otherwise  provided 
by  the  OCC  in  writing. 

6.  Section  26.7  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§  26.7    Change  in  circumstances. 

(a)  Termination.  A  management 
official  shall  terminate  his  or  her  service 
or  apply  for  an  exemption  if  a  change 
in  circumstances  causes  the  service  to 
become  prohibited.  A  change  in 
circumstances  may  include  an  increase 
in  asset  size  of  an  organization,  a  change 
in  the  delineation  of  the  RMSA  or 
community,  the  establishment  of  an 
office,  an  increase  in  the  aggregate 
deposits  of  the  depository  organization, 
or  an  acquisition,  merger,  consolidation, 
or  any  reorganization  of  the  ownership 
structure  of  a  depository  organization 
that  causes  a  previously  permissible 
interlock  to  become  prohibited. 
***** 

Dated:  July  14,  1998. 
Julie  L.  Williams, 
Acting  Comptroller  of  the  Currency. 

Federal  Reserve  System 

12  CFR  Chapter  U 

Authority  and  Issuance 

For  tJie  reasons  set  out  in  the  joint 
preamble,  the  Board  proposes  to  amend 
chapter  II  of  title  12  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  212— MANAGEMENT  OFFICIAL 
INTERLOCKS 

1.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  3201-3208;  15  U.S.C. 


19 

§212.2    [Amended] 

2.  Section  212.2  is  amended  by 
removing  paragraphs  (b)  and  (f]  and 
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redesignating  paragraphs  (c)  through  (r) 
as  paragraphs  (b)  through  (p), 
respectively. 

3.  Section  212.3  is  amended  by 
revising  paragraph  (c)  to  read  as  follow^s: 

§212.3    Prohibitions. 

***** 

(c)  Major  assets.  A  management 
official  of  a  depository  organization 
writh  total  assets  exceeding  $2.5  billion 
(or  any  affiliate  of  such  an  organization) 
may  not  serve  at  the  same  time  as  a 
management  ofRcial  of  an  unaffiliated 
depository  organization  with  total  assets 
exceeding  $1.5  billion  (or  any  affiliate  of 
such  an  organization),  regardless  of  the 
location  of  the  two  depository 
organizations.  The  Board  will  adjust 
these  thresholds,  as  necessciry,  based  on 
the  year-to-year  change  in  the  average  of 
the  Consumer  Price  Index  for  the  Urban 
Wage  Earners  and  Clerical  Workers,  not 
seasonally  adjusted,  with  rounding  to 
the  nearest  $100  million. 

4.  Section  212.5  is  revised  to  read  as 
follows: 

§212.5    Small  market  share  exemption. 

(a)  Exemption.  A  management 
interlock  that  is  prohibited  by  §  212.3  is 
permissible,  if: 

(1)  The  interlock  is  not  prohibited  by 
§  212.3(c);  and 

(2)  The  depository  organizations  (and 
their  depository  institution  affiliates) 
hold,  in  the  aggregate,  no  more  than  20 
percent  of  the  deposits  in  each  RMSA  or 
community  in  which  both  depository 
organizations  (or  their  depository 
institution  affiliates)  have  offices.  The 
amount  of  deposits  shall  be  determined 
by  reference  to  the  most  recent  annual 
Summary  of  Deposits  published  by  the 
FDIC  for  the  RMSA  or  community. 

(b)  Confirmation  and  records.  Each 
depository  organization  must  maintain 
records  sufficient  to  support  its 
determination  of  eligibility  for  the 
exemption  under  paragraph  (a)  of  this 
section,  and  must  reconfirm  that 
determination  on  an  annual  basis. 

5.  Section  212.6  is  revised  to  read  as 
follows: 

§212.6    General  exemption. 

(a)  Exemption.  The  Board  may,  by 
agency  order,  exempt  an  interlock  from 
the  prohibitions  in  §  212.3,  if  the  Board 
finds  that  the  interlock  would  not  result 
in  a  monopoly  or  substantial  lessening 
of  competition,  and  would  not  present 
safety  and  soundness  concerns. 

(b)  Presumptions.  In  reviewring 
applications  for  an  exemption  under 
this  section,  the  Board  will  apply  a 
rebuttable  presumption  that  an  interlock 
will  not  result  in  a  monopoly  or 
substantial  lessening  of  competition  if 


the  depository  organization  seeking  to 
add  a  management  official: 

(1)  Primarily  serves  low-  and 
moderate-income  areas; 

(2)  Is  controlled  or  managed  by 
persons  who  are  members  of  a  minority 
group,  or  women; 

(3)  Is  a  depository  institution  that  has 
been  chartered  for  less  than  two  years; 
or 

(4)  Is  deemed  to  be  in  "troubled 
condition"  as  defined  in  12  CFR  225.71. 

(c)  Duration.  Unless  a  shorter 
expiration  period  is  provided  in  the 
Board  approval,  an  exemption  permitted 
by  paragraph  (a)  of  this  section  may 
continue  so  long  as  it  would  not  result 
in  a  monopoly  or  substantial  lessening 
of  competition,  or  be  unsafe  or  unsound. 
If  the  Board  grants  an  interlock 
exemption  in  reliance  upon  a 
presumption  under  paragraph  (b)  of  this 
section,  the  interlock  may  continue  for 
three  years,  unless  otherwise  provided 
by  the  Board  in  writing. 

6.  Section  212.7  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§212.7    Change  in  circumstances. 

(a)  Termination.  A  management 
official  shall  terminate  his  or  her  service 
or  apply  for  an  exemption  if  a  change 
in  circumstances  causes  the  service  to 
become  prohibited.  A  change  in 
circumstances  may  include  an  increase 
in  asset  size  of  an  organization,  a  change 
in  the  delineation  of  the  RMSA  or 
community,  the  establishment  of  an 
office,  an  increase  in  the  aggregate 
deposits  of  the  depository  organization, 
or  an  acquisition,  merger,  consolidation, 
or  reorganization  of  the  ownership 
structure  of  a  depository  organization 
that  causes  a  previously  permissible 
interlock  to  become  prohibited. 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  July  20. 1998. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 

Federal  Deposit  Insurance  Corporation 
12  CFR  Chapter  in 
Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Board  of  Directors  of  the 
FDIC  proposes  to  amend  chapter  III  of 
title  12  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  348— MANAGEMENT  OFFICIAL 
INTERLOCKS 

1.  The  authority  citation  for  part  348 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1823{k),  3207. 


§348.2    [Amended] 

2.  Section  348.2  is  amended  by 
removing  paragraphs  (b)  and  (f)  and 
redesignating  paragraphs  (c)  through  (r) 
as  paragraphs  (b)  through  (p), 
respectively. 

3.  Section  348.3  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§348.3     Prohibitions. 

***** 

(c)  Major  assets.  A  management 
official  of  a  depository  organization 
with  total  assets  exceeding  $2.5  billion 
(or  any  affiliate  of  such  an  organization) 
may  not  serve  at  the  same  time  as  a 
management  official  of  an  unaffiliated 
depository  organization  with  total  assets 
exceeding  $1.5  billion  (or  any  affiliate  of 
such  an  organization),  regardless  of  the 
location  of  the  two  depository 
organizations.  The  FDIC  will  adjust 
these  thresholds,  as  necessary,  based  on 
the  year-to-year  change  in  the  average  of 
the  Consumer  Price  Index  for  the  Urban 
Wage  Earners  and  Clerical  Workers,  not 
seasonally  adjusted,  with  rounding  to 
the  nearest  $100  million. 

4.  Section  348.5  is  revised  to  read  as 
follows: 

§  348.5    Small  market  share  exemption. 

(a)  Exemption.  A  management 
interlock  that  is  prohibited  by  §  348.3  is 
permissible,  if: 

(1)  The  interlock  is  not  prohibited  by 
§  348.3(c);  and 

(2)  The  depository  organizations  (and 
their  depository  institution  affiliates) 
hold,  in  the  aggregate,  no  more  than  20 
percent  of  the  deposits  in  each  RMSA  or 
community  in  which  both  depository 
organizations  (or  their  depository 
institution  affiliates)  have  offices.  The 
amount  of  deposits  shall  be  determined 
by  reference  to  the  most  recent  annual 
Summary  of  Deposits  published  by  the 
FDIC  for  the  RMSA  or  community. 

(b)  Confirmation  and  records.  Each 
depository  organization  must  maintain 
records  sufficient  to  support  its 
determination  of  eligibility  for  the 
exemption  under  paragraph  (a)  of  this 
section,  and  must  reconfirm  that 
determination  on  an  annual  basis. 

5.  Section  348.6  is  revised  to  read  as 
follows; 

§  348.6    General  exemption. 

(a)  Exemption.  The  FDIC  may,  by 
agency  order,  exempt  an  interlock  from 
the  prohibitions  in  §  348.3,  if  the  FDIC 
finds  that  the  interlock  would  not  result 
in  a  monopoly  or  substantial  lessening 
of  competition,  and  would  not  present 
safety  and  soundness  concerns. 

(b)  Presumptions.  In  reviewing 
applications  for  an  exemption  under 
this  section,  the  FDIC  will  apply  a 
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rebuttable  presumption  that  an  interlock 
will  not  result  in  a  monopoly  or 
substantial  lessening  of  competition  if 
'he  depository  organization  seeking  to 
add  a  management  official: 

(1)  Primarily  serves  low-  and 
moderate-income  areas; 

(2)  Is  controlled  or  managed  bv 
persons  who  are  members  of  a  minority 
group,  or  women; 

(3)  Is  a  depository  institution  that  has 
been  chartered  for  less  than  two  years; 
or 

(4)  Is  deemed  to  be  in  "troubled 
condition"  as  defined  in  §  303.101(c)  of 
this  chapter. 

(c)  Duration.  Unless  a  shorter 
expiration  period  is  provided  in  the 
FDIC  approval,  an  exemption  permitted 
by  paragraph  (a)  of  this  section  may 
continue  so  long  as  it  would  not  result 
in  a  monopoly  or  substantial  lessening 
of  competition,  or  be  unsafe  or  unsound. 
If  the  FDIC  grants  an  interlock 
exemption  in  reliance  upon  a 
presumption  under  paragraph  (b)  of  this 
section,  the  interlock  may  continue  for 
three  years,  unless  otherwise  provided 
by  the  FDIC  in  writing. 

6.  Section  348.7  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§348.7    Change  in  circumstances. 

(a)  Termination.  A  management 
official  shall  terminate  his  or  her  service 
or  apply  for  an  exemption  if  a  change 
in  circumstances  causes  the  service  to 
become  prohibited.  A  change  in 
circumstances  may  include  an  increase 
in  asset  size  of  an  organization,  a  change 
in  the  delineation  of  the  RMSA  or 
community,  the  establishment  of  an 
office,  an  increase  in  the  aggregate 
deposits  of  the  depository  organization, 
or  an  acquisition,  merger,  consolidation, 
or  reorganization  of  the  ownership 
structure  of  a  depository  organization 
that  causes  a  previously  permissible 
interlock  to  become  prohibited. 
«         «         *         •         * 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  DC,  this  18th  day  of 
May.  1998. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Executive  Secretary. 

Office  of  Thrift  Supervision 
IZCFRCliapterV 
Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble,  the  OTS  proposes  to  amend 
chapter  V  of  title  12  of  the  Code  of 
Federal  Regulations  as  follows: 


PART  563f— MANAGEMENT  OFFICIAL 
INTERLOCKS 

1.  The  authority  citation  for  part  563f 
continues  to  read  as  follows: 

Authority:  12  U  S  C.  3201-3208. 

§563f.2    [Amended] 

2.  Section  563f.2  is  amended  by 
removing  paragraphs  (b)  and  (f)  and 
redesignating  paragraphs  (c)  through  (s) 
as  paragraphs  fb)  through  (q), 
respectively. 

3.  Section  563f.3  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  563f  .3     Prohibitions. 

***** 

(c)  Major  assets.  A  management 
official  of  a  depository  organization 
with  total  assets  exceeding  $2.5  billion 
(or  any  affiliate  of  such  an  organization) 
may  not  serve  at  the  same  time  as  a 
management  official  of  an  unaffiliated 
depository  organization  with  total  assets 
exceeding  Si. 5  billion  (or  any  affiliate  of 
such  an  organization),  regardless  of  the 
location  of  the  two  depository 
organizations.  The  OTS  will  adjust  these 
thresholds,  as  necessary,  based  on  the 
year-to-year  change  in  the  average  of  the 
Consumer  Price  Index  for  the  Urban 
Wage  Earners  and  Clerical  Workers,  not 
seasonally  adjusted,  with  rounding  to 
the  nearest  $100  million. 

4.  Section  563f.5  is  revised  to  read  as 
follows: 

§  563f  .5     Small  market  stiare  exemption. 

(a)  Exemption.  A  management 
interlock  that  is  prohibited  by  §  563f.3  is 
permissible,  if: 

(1)  The  interlock  is  not  prohibited  by 
§563f.3(c);  and 

(2)  The  depository  organizations  (and 
their  depository  institution  affiliates) 
hold,  in  the  aggregate,  no  more  than  20 
percent  of  the  deposits  in  each  RMSA  or 
community  in  which  both  depository 
organizations  (or  their  depository 
institution  affiliates)  have  offices.  The 
amount  of  deposits  shall  be  determined 
by  reference  to  the  most  recent  annual 
Summary  of  Deposits  published  by  the 
FDIC  for  the  RMSA  or  community. 

(b)  Confirmation  and  records.  Each 
depository  organization  must  maintain 
records  sufficient  to  support  its 
determination  of  eligibility  for  the 
exemption  under  paragraph  (a)  of  this 
section,  and  must  reconfirm  that 
determination  on  an  annual  basis. 

5.  Section  563 f. 6  is  revised  to  read  as 
follows: 

§  563f .  6    General  exemption . 

(a)  Exemption.  The  OTS  may,  by 
agency  order,  exempt  an  interlock  fi-om 
the  prohibitions  in  §  563f.3,  if  the  OTS 


finds  that  the  interlock  would  not  result 
in  a  monopoly  or  substantial  lessening 
of  competition,  and  would  not  present 
safety  and  soundness  concerns.  A 
depository  organization  may  apply  to 
the  OTS  for  an  exemption  as  provided 
by  §  516.2  of  this  chapter. 

(b)  Presumptions.  In  reviewing 
applications  for  an  exemption  under 
this  section,  the  OTS  will  apply  a 
rebuttable  presumption  that  an  interlock 
will  not  result  in  a  monopoly  or 
substantial  lessening  of  competition  if 
the  depository  organization  seeking  to 
add  a  management  official: 

(1)  Primarily  serves  low-and 
moderate-income  areas; 

(2)  Is  controlled  or  managed  by 
persons  who  are  members  of  a  minority 
group,  or  women; 

(3)  Is  a  depository  institution  that  or 
has  been  chartered  for  less  than  two 
years;  or 

(4)  Is  deemed  to  be  in  "troubled 
condition"  as  defined  in  §  574.9(a)(5)  of 
this  chapter. 

(c)  Duration.  Unless  a  shorter 
expiration  period  is  provided  in  the 
OTS  approval,  an  exemption  permitted 
by  paragraph  (a)  of  this  section  may 
continue  so  long  as  it  would  not  result 
in  a  monopoly  or  substantial  lessening 
of  competition,  or  be  unsafe  or  unsound. 
If  the  OTS  grants  an  interlock 
exemption  in  reliance  upon  a 
presumption  under  paragraph  (b)  of  this 
section,  the  interlock  may  continue  for 
three  years,  unless  otherwise  provided 
by  the  OTS  in  writing. 

6.  Section  563f.7  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  563f.7    Change  in  circumstances. 

(a)  Termination.  A  management 
official  shall  terminate  his  or  her  service 
or  apply  for  an  exemption  if  a  change 
in  circumstances  causes  the  service  to 
become  prohibited.  A  change  in 
circumstances  may  include  an  increase 
in  asset  size  of  an  organization,  a  change 
in  the  delineation  of  the  RMSA  or 
community,  the  establishment  of  an 
office,  an  increase  in  the  aggregate 
deposits  of  the  depository  organization, 
or  an  acquisition,  merger,  consolidation, 
or  reorganization  of  the  ownership 
structure  of  a  depository  organization 
that  causes  a  previously  permissible 
interlock  to  become  prohibited. 
»         *         «         *         * 

By  the  Office  of  Thrift  Supervision. 

Dated:  May  27,  1998. 
Ellen  Seidman, 
Director 
[PR  Doc.  98-20848  Filed  8-10-98;  8:45  am] 
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Title  3— 

The  President 


Proclamation  7115  of  August  7,  1998 

Victims  of  the  Bombing  Incidents  in  Africa 


IFR  Doc.  99-21700 
Filed  8-10-98;  8:48  am) 
Billing  code  3195-01-P 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  a  mark,  of  respect  for  those  killed  in  the  bombing  incidents  outside 
the  United  States  embassies  in  Nairobi,  Kenya,  and  Dar  es  Salaam,  Tanzania. 
I  hereby  order,  by  the  authority  vested  in  me  as  President  of  the  United 
States  of  America  by  section  175  of  title  36  of  the  United  States  Code, 
that  the  flag  of  the  United  States  shall  be  flown  at  half-staff  at  the  White 
House  and  upon  all  public  buildings  and  grounds,  at  all  military  posts 
and  naval  stations,  and  on  all  naval  vessels  of  the  Federal  Government 
in  the  District  of  Columbia  and  throughout  the  United  States  and  its  Terri- 
tories and  possessions  until  sunset,  Sunday,  August  9,  1998.  I  also  direct 
that  the  flag  shall  be  flown  at  half-staff  for  the  same  length  of  time  at 
all  United  States  embassies,  legations,  consular  offices,  and  other  facilities 
abroad,  including  all  military  facilities  and  naval  vessels  and  stations. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  dav 
of  August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 
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Title  3— 

The  President 


43065 


Presidential  Documents 


Executive  Order  13097  of  August  7,  1998 

Interparliamentary  Union 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  1  of  the  Internationa! 
Organizations  Immunities  Act  (22  U.S.C.  288),  and  having  found  that  the 
Interparliamentary  Union  is  a  public  international  organization  in  which 
the  United  States  participates  within  the  meaning  of  the  International  Organi- 
zations Immunities  Act,  I  hereby  designate  the  Interparliamentar\'  Union 
as  a  public  international  organization  entitled  to  enjoy  the  privileges'  exemp- 
tions, and  immunities  conferred  by  the  International  Organizations  Immuni- 
ties Act.  This  designation  is  not  intended  to  abridge  in  any  respect  privileges. 
exemptions,  or  immunities  that  such  organization  may  have  acquired  or 
may  acquire  by  international  agreements  or  by  congressional  action. 
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[FR  Doc.  98-21710 
Filed  a-10-98;  11:15  am] 
Billing  code  3195-01-P 


THE  WHITE  HOUSE, 
August  7.  1998. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  11, 
1998 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Flammable  Fabrics  Act: 
Standard  for  determining 
tiammability  of  clothing 
textiles;  policy  statement; 
published  8-11-98 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 

Act): 

Open  access  same-time 
information  system  and 
standards  of  conduct; 
published  7-20-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuels  and  fuel  additives — 
Phoenix,  AZ  serious 
ozone  nonattainment 
area;  reformulated 
gasoline  program; 
published  8-11-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Pennsylvania;  published  6- 
12-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 

Private  land  mobHe 
services — 
220-222  MHz  band; 

partitioning  and 

disaggregation; 

published  6-12-98 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Nonimmigrant  classes: 
Aliens — 
Control  of  employment 
(NAT01  through 
NATO-7);  published  6- 
12-98 

MERIT  SYSTEMS 
PROTECTION  BOARD 

Practice  and  procedures: 
Original  jurisdiction  cases; 
delegation  of  authority, 
etc.;  published  8-11-98 


NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Contractor  performance; 
published  8-11-98 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Fokker;  published  7-7-98 
McDonnell  Douglas; 
published  7-7-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Apricots  grown  in — 
Washington;  comments  due 
by  8-17-98;  published  6- 
16-98 
Milk  marketing  orders: 
Southwest  plains;  comments 
due  by  8-19-98;  published 
8-12-98 
Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 

Rorida;  comments  due  by 
8-17-98;  published  7-16- 
98 
Pears  (winter)  grown  in — 
Oregon  et  al.;  comments 
due  by  8-20-98;  published 
7-21-98 
Prunes  (fresh)  grown  in — 
Washington  and  Oregon; 
comments  due  by  8-17- 
98;  published  7-16-98 
AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Fresh  market  tomatoes; 
comments  due  by  8-19- 
98;  published  7-20-98 
AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 
Child  nutrition  programs: 
Women,  infants,  and 
children;  special 
supplemental  nutntion 
program — 

Infant  formula  rebate 
contracts;  requirements 
for  and  evaluation  of 
WIC  program  requests 
for  bids;  comments  due 
by  8-17-98;  published 
7-16-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 


Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Gulf  of 
Alaska;  comments  due 
by  8-20-98;  published 
7-21-98 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act; 
Recordkeeping 
requirements;  electronic 
storage  media  and  other 
recordkeepi  ng-related 
issues;  comments  due  by 
8-18-98;  published  8-10- 
98 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Simplified  acquisition 

procedures;  comments 

due  by  8-18-98;  published 

6-19-98 
Federal  Acquisition  Regulation 
(FAR): 
Individuals  with  disabilities; 

empkjyment  and 

advancement;  comments 

due  by  8-21-98;  published 

6-22-98 
No-cost  value  engineenng 

change  proposals; 

comments  due  by  8-21- 

98;  published  6-22-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Anzona  Department  of 
Environmental  Quality; 
authority  delegation; 
comments  due  by  8-17- 
98;  published  7-17-98 
Air  pollution  control;  new 
motor  vehcles  and  engines: 
Light-duty  vehicles  and 
trucks — 

Heavy-duty  engines  for 
onginal  equipment 
manufacturers  and  for 
attermarket  conversion 
manufacturers; 
comments  due  by  8-19- 
98;  published  7-20-98 
Air  quality  implementatton 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Arizona;  comments  due  by 
8-21-98;  published  7-22- 
98 

Air  quality  planning  purposes; 
designation  of  areas: 
Idaho;  comments  due  by  8- 
19-98;  published  8-3-98 
Airl  pollutants,  hazardous 
national  emission  standards: 
Arizona  Department  of 
Environmental  Quality; 


authonty  delegation; 
comments  due  by  8-17- 
98:  published  7-17-98 
Hazardous  waste: 
State  underground  storage 
tank  program  aporovals — 
Nevada;  comments  due 

by  8-17-98;  published 

7-17-98 
Tennessee;  comments 

due  by  8-20-98; 

published  7-10-98 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Funding  and  fiscal  affairs, 
loan  policies  and 
operations,  and  funding 
operations — 
Investment  management; 
comments  due  by  8-17- 
98;  published  6-18-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services. 
Access  charges — 

Incumbent  local  exchange 
earners  subject  to  rate- 
o1-retum  regulation; 
access  charge  reform, 
comments  due  by  8-17- 
98;  published  7-20-98 
Commercial  mobile  radK) 
services — 
Broadband  persona) 
communications 
services  carriers; 
forbearance  from 
regulations  in  wireless 
telecommunications 
markets;  comments  due 
by  8-18-98;  published 
8-11-98 
Radio  and  television 
broadcasting: 
Call  sign  assignments  for 
broadcast  stations, 
comments  due  by  8-17- 
98;  published  7-16-98 
Radio  broadcasting: 
Radio  technkal  rules; 
streamlining;  comments 
due  by  8-21-98;  published 
6-22-98 
Radio  stations;  table  of 
assignments: 

Colorado;  comments  due  by 

8-17-98;  published  7-2-98 

Wyoming;  comments  due  by 

8-17-98;  published  7-2-98 

FEDERAL  MARtTIME 
COMMISSION 

Freedom  of  Information  Act; 
implementation;  comments 
due  by  8-21-98;  published 
7-22-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 


IV 
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Individuals  with  disabilities; 

employment  and 

advancement;  comments 

due  by  8-21-98;  published 

6-22-98 
No-cost  value  engineering 

change  proposals; 

comments  due  by  8-21- 

98;  published  6-22-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption; 
Chlorine  dioxide;  comments 
due  by  8-19-98;  published 
7-2098 
Eggs  and  egg  products — 
Farm-to-table  safety 
system;  salmonella 
ententidis  contamination 
control  and  reduction; 
comments  due  by  8-17- 
98;  published  5-19-98 
Human  drugs: 
Laxative  products  (OTC); 
tentative  final  monograph; 
comments  due  by  8-19- 
98;  published  5-21-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 
Rural  health  professional 
shortage  areas; 
teleconsultations  payment 
plan;  comments  due  by  8- 
21-98;  published  6-22-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  insurance  reform: 
National  standard  employer 
identifier;  comments  due 
by  8-17-98;  published  6- 
16-98 
Protection  of  human  subjects: 
Pregnant  women,  human 
fetuses,  and  newtxjrns  as 
research  subjects  and 
pertaining  to  human  in 
vitro  fertilization; 
comments  due  by  8-18- 
95,  published  5-20-98 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

National  Housing  Act: 
Minimum  property  standard; 
1995  model  energy  code 
adoption;  comments  due 
by  8-17-98;  published  6- 
16-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
speaes: 

Parish's  alkali  grass; 
comments  due  by  8-19- 
98;  published  7-20-98 


INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Arkansas;  comments  due  by 
8-19-98;  published  8-4-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Individuals  with  disabilities; 

employment  and 

advancement;  comments 

due  by  8-21-98;  published 

6-22-98 
No-cost  value  engineering 

change  proposals; 

comments  due  by  8-21- 

98;  published  6-22-98 

OFFICE  OF  MANAGEMENT 
AND  BUDGET 
Management  and  Budget 
Office 

Prompt  Payment  Act; 
implementation: 
Prompt  payment  procedures; 

revision  and  replacement 

of  Circular  A- 125; 

comments  due  by  8-17- 

98,  published  6-17-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Acquisition  regulations: 
Health  benefits.  Federal 
employees — 
Improving  carrier 
performance; 
conforming  changes; 
comments  due  by  8-17- 
98;  published  7-16-98 
Retirement: 

Federal  Employees 
Retirement  System — 
Open  Enrollment  Act; 
implementation; 
comments  due  by  8-17- 
98;  published  6-18-98 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Breast  cancer  research 
semi-postal  stamp;  terms 
and  conditions  for  use 
and  determination  of 
value;  comments  due  by 
8-17-98;  published  7-16- 
98 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Practice  and  procedure: 
Improper  professional 
conduct  standards; 
comments  due  by  8-20- 
98;  published  7-21-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 


Hudson  River,  NY;  safety 
zone;  comments  due  by 
8-19-98;  published  5-21- 
98 

San  Juan  Harbour,  PR; 
regulated  navigation  area; 
comments  due  by  8-17- 
98;  published  6-18-98 
Regattas  and  marine  parades: 

Eighth  Coast  Guard  District 
Annual  Marine  Events; 
comments  due  by  8-17- 
98;  published  6-16-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Airbus;  comments  due  by  8- 

17-98;  published  7-16-98 
AlliedSignal,  Inc.;  comments 

due  by  8-18-98;  published 

6-19-98 
Boeing;  comments  due  by 

8-17-98;  published  6-18- 

98 

Cessna;  comments  due  by 
8-18-98;  published  6-26- 
98 

Domier;  comments  due  by 
8-21-98;  published  7-22- 
98 

Mooney  Aircraft  Corp.; 

comments  due  by  8-21- 

98;  published  6-17-98 
Pratt  &  Whitney;  comments 

due  by  8-17-98;  published 

6-18-98 
Saab;  comments  due  by  8- 

17-98;  published  7-16-98 
Short  Brothers;  comments 

due  by  8-18-98;  published 

7-24-98 
SOCATA-Group 

Aerospatiale;  comments 

due  by  8-20-98;  published 

7-16-98 
Class  E  airspace;  comments 
due  by  8-21-98;  published 
7-22-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Motor  earner  safety  standards: 
Commercial  motor  vehicle 
marking;  comments  due 
by  8-17-98;  published  6- 
16-98 

Waivers,  exemptions,  and 
pilot  programs;  meeting; 
comments  due  by  8-20- 
98;  published  7-29-98 
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The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Pnnting 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/su_docs/. 
Some  laws  may  not  yet  be 
available. 

H.R.  643/P.L.  105-218 

To  designate  the  United 
States  courthouse  to  be 
constructed  at  the  corner  of 
Superior  and  Huron  Roads,  in 
Cleveland,  Ohio,  as  the  "Cari 
B.  Stokes  United  States 
Courthouse".  (Aug.  7.  1998; 
112  Stat.  912) 

H.R.  1151/P.L  105-219 

Credit  Union  Membership 
Access  Act  (Aug.  7,  1998; 
112  Stat.  913) 

H.R.  1385/P.L.  105-220 

Workforce  Investment  Act  of 
1998  (Aug.  7,  1998;  112  Stat. 
936) 

H.R.  3152/P.L  105-221 
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Food  Banks  Act  (Aug.  7, 
1998;  112  Stat.  1248) 
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located  within  the  Sandia 
Technology  Transfer  Center  in 
Albuquerque,  New  Mexico,  as 
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(Aug.  7,  1998;  112  Stat.  1249) 
H.R.  4354/P.L  105-223 
To  establish  the  United  States 
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on  behalf  of  the  families  of 
Detective  John  Michael 
Gibson  and  Private  First  Class 
Jacob  Joseph  Chestnut  of  the 
United  States  Capitol  Police. 
(Aug.  7,  1998;  112  Stat.  1250) 
Last  List  August  7,  1998 
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Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Health  Care  Financing  Administration 
PROPOSED  RULES 
Administrative  requirements; 

Security  and  electronic  signature  standards,  43241-43280 
NOTICES 
Scientific  misconduct  findings;  administrative  actions; 

Pender,  Benjamin  S.,  43183-43184 

Health  Care  Financing  Administration 

NOTICES 
Privacy  Act: 

Systems  of  records,  43187-43190 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  43190 

Immigration  and  Naturalization  Service 

NOTICES 
Meetings: 

Immigration  and  Naturalization  Service  User  Fee 
Advisory  Committee.  43195-43196 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request.  43231-43232 

Committees;  establishment,  renewal,  termination,  etc.: 
IRS  Citizen  Advocacy  Panels.  43232-43233 

Tax  counseling  program  for  elderly;  application  packages; 
availability.  43233 

International  Trade  Administration 

NOTICES 

Antidumping: 

Industrial  belts  and  components,  cured  or  uncured, 
from — 
Japan, 43139 
Welded  carbon  steel  pipes  and  tubes  from — 
Thailand.  43139-43140 
Antidumping  and  countervailing  duties; 
New  steel  rail,  except  light  rail,  from — 
Canada,  43137-43139 
Countervailing  duties: 

Stainless  steel  sheet  and  strip  in  coils  from — 
France.  Italy,  and  Korea,  43140 
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International  Trade  Commission 

NOTICES 

Import  investigations: 

Electrolytic  manganese  dioxide  from — 

Greece  and  Japan,  43192-43193 
Products  covered  by  WTO  agreement  on  agriculture; 
economic  trends  and  barriers  to  trade,  43193^3194 

Justice  Department 

See  Immigration  and  Naturalization  Service 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  43194- 
43195 
Meetings: 

International  Competition  Policy  Advisory  Committee, 
43195 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Meetings: 

Coordinating  Council,  43196 

Land  Management  Bureau 

NOTICES 

Withdrawal  and  reservation  of  lands: 
Nevada,  43190-43191 

Minerals  Management  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Gulf  of  Mexico  OCS — 

Central  Planning  Area;  nitrogen  oxides  emissions 
reduction,  43191-43192 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations:  

Miscellaneous  amendments,  43099-43100 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Business  class  airfare,  43239-43240 
Recruitment  costs  principle.  43238-43239 
Taxes  associated  with  divested  segments;  withdrawn. 

43127-43128 
Value  engineering  change  proposals,  43235-43238 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availabilitv,  43196-43197 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Red  River  Manufacturing,  Inc..  43230-43231 

National  Institute  of  Standards  and  Technology 

NOTICES 

Meetings: 

Information  technology  security:  common  criteria 

evaluation  and  validation  scheme;  development  and 
implementation;  workshop.  43140—43141 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Atlantic  highly  migratory  species — 
Atlantic  bluefin  tuna,  43116 


NOTICES 

Meetings: 

Gulf  of  Mexico  Fisherv'  Management  Council.  43141 

National  Park  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 

Oregon,  California.  Mormon  Pioneer,  and  Pons  Express 
National  Historic  Trails.  43192 

National  Transportation  Safety  Board 

NOTICES 

Meetings: 

Bus  crashworthmess:  hearing.  43197—43198 

Navy  Department 

NOTICES 

Inventions,  Government-owned;  a\ailabi!it\  for  hcensiiig. 

43142 
Patent  licenses;  non-exclusive.  exclusi\e,  or  parlitillv 
e.xclusive: 
Dow-United  Technologies  Composite  Produrts,  inc., 
43142-43143 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act.  43199-43200 

Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices.  43200-43220 

Applications,  hearings,  detenninations.  etc.: 
Pathfinder  Mines  Corp..  43198 
Virginia  Elegtric  &  Power  Co..  43198-43199 

Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  IJnited  States 

Patent  and  Trademark  Office 

NOTICES 

Agency  information  collection  acti\ities; 

Proposed  collection:  comment  request.  43141-43142 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

Rural  Telephone  Bank 

NOTICES 

Meetings;  Sunshine  Act.  43136 

Securities  and  Exchange  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
CIBC  Oppenheimer  Corp..  43220-43223 
Morgan  Stanlev.  Dean  Witter.  Discover  &  Co  .  et  al., 
43223^3226 

Tennessee  Valley  Authority 

NOTICES 

Environmental  statements;  notice  of  intent: 

Electric  generation  peaking  capacity  addition.  43226- 
43227 

Trade  Representative,  Office  of  United  States 

NOTICES 

Intellectual  property  rights  protection,  countries  denying; 
policies  and  practices; 
Paraguay,  43227—43228 

Transportation  Department 

See  Coast  Guard 


VI 
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See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Saff  ty  Administration 

NOTICES 

Airport  rates  and  charges;  policy  statement.  43228-43230 

Aviation  proceedings: 

Agreements  filed;  weekly  receipts.  43230 

Treasury  Department 

See  Internal  Revenue  Service 

Western  Area  Power  Administration 

NOTICES 

Power  rate  adjustments: 

Pick-Sloan  Missouri  Basin  Program,  Eastern  Division, 
43158-43175 


Separate  Parts  In  Tills  Issue 

Part  II 

Department  of  Defense,  General  Services  Administration, 
National  Aeronautics  and  Space  Administration, 
43235^3240 

Part  III 

Department  of  Health  and  Human  Services,  43241-43280 

Part  IV 

Department  of  Transportation,  Federal  Aviation 
Administration,  43281-43285 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  eflect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Parts  2634  and  2636 
RINs  3209-AAOO  and  3209-AA13 

Removal  of  Obsolete  Regulations 
Concerning  the  Inoperative  Statutory 
Honorarium  Bar,  Revisions  to  Related 
Supplemental  Reporting 
Requirements,  and  Conforming 
Technical  Amendments 

AGENCY:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Final  rule;  technical 

amendments  and  removals. 

summary:  The  Office  of  Government 
Ethics  is  removing  obsolete  executive 
branch  regulatory  provisions 
implementing  the  statutory  honorarium 
bar,  which  is  no  longer  legally 
operative.  In  addition,  OGE  is  removing 
related  executive  branch  regulatory 
provisions  concerning  a  dormant  special 
reporting  requirement  for  payments  to 
charitable  organizations  in  lieu  of 
honoraria.  That  reporting  requirement  is 
being  subsumed  (for  those  few  to  whom 
it  may  apply)  as  part  of  the  overall 
executive  branch  financial  disclosure 
regulation,  but  will  remain  inactive  for 
now,  pending  further  examination.  For 
conformity  with  these  changes,  OGE  is 
also  making  minor  technical 
amendments  to  regulatory  provisions 
covering  the  overall  executive  branch 
financial  disclosure  system  and  the 
statutory  restrictions  for  certain 
employees  on  outside  earned  income, 
employment  and  affiliations. 
DATES:  These  technical  amendments 
and  removals  are  effective  August  12, 
1998,  except  that  §  2634.302(a)(2)  is 
stayed  indefinitely  until  OGE  makes  a 
final  determination  about  its  status. 
Once  that  determination  is  made.  OGE 
will  publish  an  appropriate  document 
in  the  Federal  Register,  and  will  also 
notify  executive  branch  departments 
and  agencies  by  memorandum. 


ADDRESSES:  OfficR  of  Government 
Ethics,  Suite  500.  1201  New  York 
Avenue,  N\V.,  Washington,  DC  20005- 
3917.  Attn.:  Mr  G.  Sid  Smith.  A  copy 
of  the  OGE  Memorandum  noted  in  the 
"Supplementary  Information"  section 
below  may  be  obtained  from  OGE's  Web 
site  on  the  Internet  at  http:// 
www.usoge.gov,  or  by  contacting  Mr. 
Smith. 

FOR  FURTHER  INFORMATION  CONTACT:  G. 
Sid  Smith,  Senior  Associate  General 
Counsel,  Office  of  Government  Ethics, 
telephone:  202-208-8000;  TDD:  202- 
208-8025:  FAX:  202-208-8037. 
SUPPLEMENTARY  INFORMATION:  In 
National  Treasun,' Employees  Union  v. 
United  States.  513  U.S.  454  (1995),  the 
U.S.  Supreme  Court  overturned,  as  to 
most  executive  branch  employees,  the 
honorarium  bar  at  5  U.S.C.  app.,  section 
501(b)  which  had  been  enacted  as  part 
of  the  Ethics  Reform  Act  of  1989. 
Subsequently,  the  Department  of  Justice 
determined  that  because  of  the  scope  of 
the  Supreme  Court  decision,  the' 
statutory  ban  on  receipt  of  honoraria 
was  inoperative  as  to  all  Government 
employees.  See  OGE  Memorandum  to 
Designated  Agency  Ethics  Officials. 
General  Counsels  and  Inspectors 
General  of  February  28,  1996  (#  DO-96- 
012).  On  that  basis,  this  rulemaking 
removes  the  provisions  in  OGE's 
executive  branchwide  regulations  at 
subpart  B  of  5  CFR  part  2636  that 
previously  implemented  the 
honorarium  bar,  which  is  now  legally 
inoperative.  By  final  rule  at  62  FR 
48746-48748  (September  17,  1997), 
OGE  has  already  removed  cross- 
references  to  the  honorarium  baf  that 
were  contained  in  the  executive  branch 
regulations  on  financial  disclosure  and 
standards  of  ethical  conduct  at  5  CFR 
parts  2634  and  2635. 

By  this  current  rulemaking.  OGE  is 
also  removing  from  5  CFR  part  2636  the 
provisions  in  §  2636.205  on  special 
confidential  reporting  of  information 
about  payments  to  charitable 
organizations  in  lieu  of  honoraria,  as  a 
supplement  to  employee  financial 
disclosure  reports.  That  requirement 
was  specified  in  the  financial  disclosure 
portion  of  the  Ethics  Reform  Act  of  1989 
(5  U.S.C.  app.,  section  102(a)(1)(A)),  but 
has  never  been  activated  for  the 
executive  branch.  The  effective  date  of 
the  provisions  in  5  CFR  part  2636  to 
implement  this  special  reporting 
requirement  was  deferred  several  times 


by  OGE.  most  recently  indefinitely  at  57 
FR  5369  (Februar>'  14.  1992).  pending 
development  of  a  reporting  form. 
Subsequently,  because  of  legal 
uncertainties  about  the  related  portion 
of  the  Ethics  Reform  Act  of  1989  which 
had  banned  receipt  of  honoraria,  as  well 
as  overall  policy  issues  about  how  to 
implement  the  reporting  requirement 
itself,  this  special  reporting  requirement 
remained  inactive.  With  the 
determination  by  the  Department  of 
Justice  that  the  statutory  bar  on  receipt 
of  honoraria  is  legally  inoperative,  as 
discussed  above,  the  implementing 
provisions  of  5  CFR  part  2636  on 
supplemental  disclosure  are  no  longer 
necessary.  That  results  because,  by 
removing  a  major  incentive  for 
payments  to  charitable  organizations  in 
lieu  o.'' honoraria  (which  had  been 
permissible  notwithstanding  the 
honorarium  bar),  the  determination  that 
the  honorarium  bar  is  no  longer 
operative  will  virtually  eliminate  the 
need  for  employees  to  make  these 
supplemental  reports,  in  OGE's  opinion, 
while  the  statutory  requirement  for 
supplemental  reporting  of  information 
about  charitable  payments  in  lieu  of 
honoraria  remains,  it  no  longer  justifies 
a  separate  regulaton,-  structure  and  form, 
and  the  attendant  continuing  need  for 
distinct  Paperwork  Reduction  Act 
clearance. 

In  place  thereof,  this  special 
supplemental  reporting  requirement 
will  be  preser\ed  in  a  dormant  status, 
by  subsuming  its  basic  outline  into  the 
overall  executive  branch  financial 
disclosure  system  at  5  CFR  part  2634. 
Minor  changes  to  that  part  are  being 
made  by  this  current  rulemaking  to 
conform  with  the  law  bv  limiting  the 
potential  scope  of  this  special  reporting 
requirement  to  public  financial 
disclosure  filers,  to  eliminate  reference 
to  a  supplemental  report  form,  and  to 
preser\'e  the  supplemental  reporting 
requirement  as  dormant  (not  currently 
effective)  for  the  executive  branch, 
pending  further  determination  of  its 
viability.  Its  viability  remains  somewhat 
of  an  open  question,  in  light  of  the 
inoperability  of  the  related  honorarium 
bar,  since  these  provisions  were  enacted 
together  as  part  of  the  Ethics  Reform  Act 
of  1989.  If  this  supplemental  reporting 
requirement  is  subsequently  activated. 
OGE  will  notify  affected  executive 
branch  departments  and  agencies,  and 
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provide  them  with  appropriate 
guidance. 

Finally,  in  order  to  conform  with  the 
removals  and  changes  discussed  above, 
OGE  is  making  minor  technical 
amendments  to  the  regulatory 
provisions  in  5  CFR  part  2636 
concerning  restrictions  under  5  U.S.C. 
app..  section  501(a)  and  section  502  on 
outside  earned  income,  emplo\Tnent 
and  affiliations  which  apply  to  certain 
noncareer  employees.  Those  technical 
amendments  remove  references  that 
become  obsolete,  in  light  of  the  changes 
discussed  above. 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553(b)  and  (d).  as 
Director  of  the  Office  of  Government 
Ethics,  I  find  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking  and  30-day  delay  in 
effectiveness  as  to  these  revisions.  The 
notice  and  delayed  effective  date  are 
being  waived  because  these  technical 
amendments  to  certain  OGE  regulations 
concern  matters  of  agency  organization, 
practice  and  procedure.  Furthermore,  it 
is  in  the  public  interest  that  the  obsolete 
provisions  be  removed  as  soon  as 
possible. 

Executive  Order  12866 

In  promulgating  these  technical 
amendments  to  its  regulations.  OGE  has 
adhered  to  the  regulatory  philosophy 
and  the  applicable  principles  of 
regulation  set  forth  in  section  1  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  These 
amendments  have  also  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  that  Executive  order. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  cjertify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  rulemaking  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  primarily  affects  Federal 
executive  branch  agencies  and  their 
employees. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  rulemaking,  involving 
technical  amendments  and  removals, 
eliminates  the  detailed  separate 
regulatory  structure  (old  0MB 
paperwork  control  #3209-0004,  now 
expired),  which  had  been  developed  but 
never  made  effective  in  the  executive 
branch,  for  supplemental  reporting  of 
payments  in  lieu  of  honoraria  to 
charitable  organizations.  Executive 
branch  employees  filing  public  financial 


disclosure  reports  (SF  278s,  0MB 
control  #3209-0001)  will  be  advised  of 
this  supplemental  confidential  reporting 
requirement  by  separate  OGE  guidance 
and  by  their  agencies,  if  it  is 
subsequently  activated.  For  now,  it  will 
be  subsumed  by  the  financial  disclosure 
regulation  at  5  CFR  part  2634,  which 
will  preserve  the  basic  outline  of  this 
supplemental  requirement.  Further,  if  it 
is  activated,  OGE  expects  a  very  low 
volume  of  these  supplemental  reports, 
amounting  to  less  than  50  per  year  for 
the  entire  executive  branch,  with  fewer 
than  10  private  citizen  filers  per  year. 
These  paperwork  determinations  have 
been  approved  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects 

5  CFR  Part  2634 

Administrative  practice  and 
procedure.  Certificates  of  divestiture, 
Confiict  of  interests,  Financial 
disclosure,  Government  employees, 
Penalties,  Privacy,  Reporting  and 
recordkeeping  requirements.  Trusts  and 
trustees. 

5  CFR  Part  2636 

Administrative  practice  and 
procedure.  Conflict  of  interests. 
Government  employees.  Penalties. 

Approved;  December  12,  1997. 
Stephen  D.  Potts, 

Director.  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Office  of  Government 
Ethics  is  amending  parts  2634  and  2636 
of  chapter  XVI  of  5  CFR  as  follows: 

PART  2634— [AMENDED] 

1.  The  authority  citation  for  part  2634 
continues  to  read  as  follows: 

Authortty:  .5  U.S.C.  App.  (Ethics  in 
Government  Act  of  1978);  26  U.S.C.  1043; 
E.O.  12674,  54  PR  15159,  3  CFR,  1989  Comp.. 
p.  215.  as  modified  by  E.O.  12731,  55  PR 
42547,  3  CFR,  1990  Comp.,  p.  306. 

2.  In  §2634.302,  paragraph  (a)(2)  is 
revised  to  read  as  follows  and  is 
immediately  stayed  indefinitely: 

§  2634.302    Income. 

(a)*   *   * 

(2)  In  the  case  of  payments  to 
charitable  organizations  in  lieu  of 
honoraria,  public  filers  shall  also  file  a 
separate  confidential  listing  of 
recipients,  along  with  dates  and 
amounts  of  payments,  to  the  extent 
known.  (See  5  U.S.C.  app.  102(a)(1)(A) 
and  app.  501(c).) 


§  2634.601     [Amended] 

3.  Section  2634.601  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraph  (d)  as  new 
paragraph  (c). 

PART  2636— [AMENDED] 

4.  The  authority  citation  for  part  2636 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  App.  (Ethics  in 
Government  Act  of  1978);  E.O.  12674,  54  PR 
15159,  3  CFR,  1989  Comp,,  p.  215.  as 
modified  by  E.O.  12731.  55  PR  42547.  3  CFR, 
1990  Comp.,  p.  306. 

5.  The  heading  of  part  2636  is  revised 
to  read  as  follows: 

PART  2636— LIMITATIONS  ON 
OUTSIDE  EARNED  INCOME. 
EMPLOYMENT  AND  AFFILIATIONS 
FOR  CERTAIN  NONCAREER 
EMPLOYEES 

6.  Section  2636.101  is  revised  to  read 
as  follows: 

§2636.101     Purpose. 

This  part  is  issued  under  authority  of 
title  VI  of  the  Ethics  Reform  Act  of  1989 
(Pub.  L.  101-194,  as  amended),  to 
implement  the  15  percent  outside 
earned  income  limitation  at  5  U.S.C. 
app.  501(a)  and  the  limitations  at  5 
U.S.C.  app.  502  on  outside  employment 
and  affiliations,  which  are  applicable  to 
certain  noncareer  employees. 

§2636.102    [Amended] 

7.  Section  2636.102  is  amended  by 
removing  from  paragraph  (a)  the  words 
and  terms  "or  to  receive  and  review 
reports  of  honoraria  recipients  under 
§2636.204  of  this  part". 

8.  Section  2636.103  is  amended  by 
revising  paragraph  (a)(2)(i)  to  read  as 
follows: 

§2636.103    Advisory  opinions. 

(a)  *  *   * 

(2)  *   *   * 

(i)  Whether  a  particular  entity 
qualifies  as  a  charitable  organization  to 
which  a  payment  in  lieu  of  honoraria 
may  be  excluded  from  the  definition  of 
outside  earned  income  and 
compensation  under  §  2636.303(b)(7)  of 
this  part;  or 


§2636.104    [Amended] 

9.  Section  2636.104  is  amended  by 
removing  from  the  first  sentence  of 
paragraph  (a)  the  words  "who  accepts 
an  honorarium  or  engages  in  any  other 
conduct"  and  adding  in  their  place  the 
words  "who  engages  in  any  conduct", 
by  removing  the  last  sentence  of 
paragraph  (a),  and  by  removing 
paragraphs  (c)  and  (d). 


Subpart  B — [Removed  and  Reserved] 

10.  Subpart  B  of  part  2636  is  removed 
and  reserved. 

11.  Section  2636.302  is  amended  by 
removing  the  sentence  fragment  at  the 
end  of  the  undesignated  introductory 
text,  by  removing  paragraphs  (a)  and  (b), 
and  by  adding  a  new  sentence  at  the  erfd 
of  that  section  to  read  as  follows: 

§  2636.302    Relationship  to  other  laws  and 
regulations. 

*   *   *  In  particular,  a  covered 
noncareer  employee  should  accept 
compensation  only  after  determining 
that  its  receipt  does  not  violate  section 
102  of  Executive  Order  12674,  as 
amended,  which  prohibits  a  covered 
noncareer  employee  who  is  also  a 
Presidential  appointee  to  a  full-time 
noncareer  position  from  receiving  any 
outside  earned  income  for  outside 
employment  or  for  any  other  activity 
performed  during  that  Presidential 
appointment. 

12.  Section  2636.303  is  amended  by 
removing  from  the  penultimate  sentence 
in  the  undesignated  text  at  the  end  of 
paragraph  (c)  the  words  and  terms 
"under  §  2636.204  of  this  part"  and 
adding  in  their  place  the  words  and 
terms  "under  5  U.S.C.  app.  501(c)",  and 
by  revising  paragraph  (b)(7)  to  read  as 
follows: 

§2636.303     Definitions. 

***** 

(b)  *   *   * 

(7)  Payments  to  charitable 
organizations  in  lieu  of  honoraria,  as 
described  in  5  U.S.C.  app.  501(c)  and 
app.  505;  or 
***** 

[FR  Doc.  98-20829  Filed  8-11-98;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

5  CFR  Part  5701 
RIN  3209-^A15 

Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the  Federal 
Trade  Commission 

AGENCY:  Federal  Trade  Commission 
(FTC). 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission,  with  the  concurrence  of 
the  Office  of  Government  Ethics  (OGE), 
is  issuing  a  final  rule  amendment  for 
employees  of  the  FTC  that  supplements 
5  CFR  part  2635  the  Standards  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch  (Standards),  issued  by 


OGE.  This  supplemental  regulation 
provision  narrows  for  FTC  employees 
restrictions  contained  in  the  Standards 
on  employees'  personal  fundraising 
activities.  The  final  rule  is  effective 
upon  issuance. 

EFFECTIVE  DATE:  August  12,  1998. 
ADDRESSES:  Send  comments  to  Ira  S. 
Kaye,  Federal  Trade  Commission,  Room 
594,  6th  and  Pennsylvania  Ave.,  NW, 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ira  S.  Kaye,  (202)  326-2426,  Federal 
Trade  Commission.  Office  of  the 
General  Counsel. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  7,  1992,  the  Office  of 
Governmental  Ethics  (OGE)  published  a 
final  rule  entitled  "Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch"  (Standards).  See  57  FR  35006- 
35067,  as  corrected  at  57  FR  48557,  57 
FR  52583,  and  60  FR  51667,  and 
amended  at  61  FR  42965-42970  (as 
corrected  at  61  FR  48733),  61  FR  50689- 
50691  (interim  rule  revisions  adopted  as 
final  at  62  FR  12531),  and  62  FR  48746- 
48748,  with  additional  grace  period 
extensions  at  59  FR  4779-4780,  60  FR 
6390-6391,  60  FR  66857-66858,  and  61 
FR  40950-10952.  The  Standards, 
codified  at  5  CFR  part  2653  and 
effective  February  3,  1993,  establish 
uniform  standards  of  ethical  conduct 
applicable  to  all  executive  branch 
personnel. 

The  Standards,  at  5  CFR  2635.105. 
authorize  executive  branch  agencies, 
with  OGE's  concurrence,  to  publish 
agency-specific  supplemental 
regulations  necessary  to  implement 
their  respective  ethics  programs.  On 
May  27,  1993,  the  FTC  published,  with 
OGE's  concurrence,  an  interim  rule 
establishing  a  supplemental  standard  of 
conduct.  5  CFR  5701.101,  requiring  that 
all  FTC  employees  receive  prior 
approval  before  engaging  in  outside 
employment  (58  FR  30695-30696).  The 
interim  rule  prescribed  a  45-day 
comment  period  and  invited  comments 
from  all  interested  parties.  This  interim 
rule  is  not  being  finalized  at  this  time. 

The  FTC  is  now  issuing  a  second 
supplemental  regulation  because  it  has 
determined  that  a  new  provision 
concerning  fundraising  activities,  to  be 
codified  in  a  new  §5701.102  of  5  CFR, 
is  currently  necessary  to  the  successful 
implementation  of  the  Commission's 
ethics  program. 

II.  Analysis  of  the  Amendment 

New  Section  5701.102  of  the  final  rule 
supplements  the  executive  branch-wide 
Standards  at  5  CFR  2635.808(c) 


regarding  fundraising  in  a  personal 
capacity.  That  standard  bars  emplovees 
from  personally  soliciting  funds  from 
those  persons  known  by  the  employee 
to  be  "prohibited  sources  "  as  defined  in 
5  CFR  2635.203(d),  including,  pursuant 
to  2635.203(d)(3).  any  person  who 
"conducts  activities  regulated  bv  the 
employee's  agency."  ("prohibited 
source"  is  also  defined  in  subparagraphs 
(d)(1),  (d)(2).  (d)(4)  and  (d)(5)  of 
§  2635.203  to  include  "any  person  who; 
(1)  Is  seeking  official  action  by  the 
employee's  agency;  (2)  Does  business  or 
seeks  to  do  business  with  the 
employee's  agency;  ...  (4)  Has 
interests  that  may  be  substantially 
affected  by  performance  or 
nonperformance  of  the  employee's 
official  duties;  or  (5)  Is  an  organization 
a  majority  of  whose  members  are 
described  in  paragraphs  (d)  (1)  through 
(4)  of  this  section.") 

Because  the  FTC  has  enforcement 
authority  over  unfair  methods  of 
competition  in  or  affecting  commerce 
and  unfair  or  deceptive  acts  or  practices 
in  or  affecting  commerce,  virtually  all 
businesses  are  "prohibited  sources"  for 
FTC  employees.  The  Commission  has 
determined  that  given  the  breadth  of 
this  enforcement  authority,  the 
fundraising  provision  is  unnecessarily 
restrictive  for  FTC  employees. 
Accordingly,  §  5701.102  provides  that  it 
shall  be  permissible  for  FTC  employees 
to  solicit  funds  or  other  support  from  a 
person  who  is  a  prohibited  source  onl\- 
by  virtue  of  the  definition  in  5  CFR 
2635.203(d)(3),  because  the  person  is 
regulated  by  the  FTC  (provided  that  the 
other  provision  of  5  CFR  2635.808(c) 
continue  to  apply). 

Employees  of  the  FTC.  however,  will 
not  be  allowed  to  solicit  contributions 
from  a  person  known  to  be  a 
"prohibited  source  "  for  the  other 
defined  reasons  listed  in  2635.203(d). 
Thus,  an  FTC  employee  may  not  engage 
in  charitable  fundraising  from  any 
person  (including  an  organization  a 
majority  of  whose  members  are  such 
persons)  seeking  official  action  by  the 
FTC,  doing  business  with  the  FTC  or 
having  interests  that  may  be 
substantially  affected  by  the 
performance  or  nonperformance  of  the 
employee's  official  duties. 

III.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

This  rule  amendment  relates  solely  to 
agency  management  and  personnel,  and, 
thus,  is  not  subject  to  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  .'^ct,  5  U.S.C. 
553(a)(2]. 
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Regulatory'  Flexibility  Act 

The  Federal  Trade  Commission  has 
determined  under  the  Regulatory 
Flexibility  Act  (5  IJ.S.C.  chapter'e)  that 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  Federal 
employees. 

Paperwork  Reduction  Act 

The  Federal  Trade  Commission  has 
determined  that  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35) 
does  not  apply  because  this  regulation 
does  not  contain  any  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget. 

List  of  Subjects  in  5  CFR  Part  5701 

Conflicts  of  interests.  Government 
employees. 

By  direction  of  the  Commission. 
Dated;  July  28.  1998. 
Donald  S.  Clark, 

Secretary.  Federal  Trade  Commission. 

Approved:  August  4,  1998. 
Stephen  D.  Potts, 
Director.  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Trade 
Commission,  with  the  concurrence  of 
the  Office  of  Government  Ethics, 
amends  5  CFR  part  5701  as  follows: 

PART  5701— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  FOR  THE  FEDERAL 
TRADE  COMMISSION 

1.  The  authority  citation  for  part  5701 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  7301;  5  U.S.C.  App. 
(Ethics  in  Government  Act  of  1978):  15 
U  S.C.  46(g):  E.O.  12674.  54  PR  15159.  3  CFR. 
1989  Comp..  p.  215,  as  modified  bv  E.O. 
12731.  55  FR  42547,  3  CFR,  1990  Comp  ,  p. 
306:  5  CFR  2635.105.  2635.803.  2635.808(c). 

2.  A  new  §  5701.102  is  added  to  read 
as  follows: 

§5701.102    Fundraising  activities 

When  engaging  in  personal 
fundraising.  as  described  at  5  CFR 
2635.808(c).  an  employee  of  the  Federal 
Trade  Commission  may, 
notwithstanding  the  prohibition  of 
§2635.808(c)(l)(i).  personally  solicit 
funds  from  a  person  who  is  a  prohibited 
source  only  under  5  CFR  2635.203(d)(3) 
[i.e..  because  the  person  "conducts 
activities  regulated  by"  the 
Commission).  The  other  provisions  of 
§  2635.808(c)  continue  to  apply  to  any 
such  personal  fundraising. 

E.xample  7:  .\  Federal  Trade  Commission 
employee  is  president  of  the  local  branch  of 


her  college  alumni  association.  The 
association  is  seeking  contributions  from 
IoceI  businesses.  The  employee  may,  during 
her  off-duty  hours,  seek  a  contribution  from 
a  company  that  is  regulated  by  the 
Commission,  but  not  from  one  that  she 
knows  is  currently  under  Commission 
investigation  or  is  seeking  official  action  by 
the  Commission,  does  business  or  seeks  to  do 
business  with  the  Commission,  or  has 
interests  that  may  be  substantially  affected  by 
the  employee's  job.  While  the  Standards  of 
Conduct  provide  that  companies  under  the 
agen(.v"s  enforcement  authority  generallv  are 
prohibited  sources  of  an  employee's 
fundraising  in  a  personal  capacity, 
§  5701.102  provides  that  employees  of  the 
FTC  may  seek  charitable  contributions  from 
an  entity  that  is  a  prohibited  source  only 
because  its  activities  are  subject  to  agency 
regulation. 

[FR  Doc.  98-21614  Filed  8-11-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-05-AD;  Amendment  39- 
10704;  AD  98-17-02] 

RIN  2120-AA64 

Airworthiness  Directives;  Alexander 
Schleicher  Segelfiugzeugbau  Model 
ASW-1 9  Sailplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Alexander  Schleicher 
Segelfiugzeugbau  (Alexander 
Schleicher)  Model  AS\V-19  sailplanes. 
This  AD  requires  inspecting  the  tow 
release  cable  guide  fittings  for  the 
correct  mounting,  and.  if  the  fittings  are 
mounted  in  the  front  of  the  bulkhead, 
moving  the  fitting  to  the  rear  of  the 
bulkhead  and  adjusting  the  neutral 
travel  of  the  cable.  This  AD  is  the  result 
of  mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Germany. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  premature  release  of 
the  tow  cable  during  take-off.  which 
could  result  in  loss  of  the  sailplane. 
DATES:  Effective  September  26.  1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
26.  1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Alexander  Schleicher  Segelfiugzeugbau, 


6416  Poppenhausen,  Wasserkuppe, 
Federal  Republic  of  Germany.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-05-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64'106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW. 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Kiesov.  Project  Officer.  Sailplanes/ 
Gliders.  Small  Airplane  Directorate. 
Aircraft  Certification  Service.  FAA, 
1201  Walnut,  suite  900,  Kansas  City, 
Missouri  64106;  telephone:  (816)  426- 
6934;  facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Alexander  Schleicher 
Model  ASW-1 9  sailplanes  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  May  19,  1998  (63  FR  27514).  The 
NPRM  proposed  to  require  inspecting 
the  tow  release  cable  guide  fitting  for 
the  proper  location  on  the  bulkhead.  If 
the  cable  guide  release  fitting  is 
mounted  on  the  front  of  the  bulkhead, 
the  NPRM  proposed  to  require  removing 
the  cable  guide  release  fitting, 
remounting  it  on  the  rear  of  the 
bulkhead,  and  adjusting  the  cable's 
neutral  travel.  Accomplishment  of  the 
proposed  action  as  specified  in  the 
NPRM  would  be  in  accordance  with 
Alexander  Schleicher  Technical  Note 
No.  18,  dated  July  3,  1984. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Germany. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careftil  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 


Federal  Register/ Vol.  63,  No.  155 /Wednesday,  August  12,  1998 /Rules  and  Regulations         43071 


Cost  Impact 

The  FAA  estimates  that  100  sailplanes 
in  the  U.S.  registry-  will  be  affected  by 
this  AD. 

Accomplishing  the  inspection  will 
take  approximately  1  workhour  per 
sailplane,  at  an  average  labor  rate  of 
approximately  $60  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
inspection  on  U.S.  operators  is 
estimated  to  be  $6,000,  or  $60  per 
sailplane. 

The  modification  will  take 
approximately  2  workhours,  at  an 
average  labor  rate  of  $60  per  hour.  Parts 
cost  approximately  $20  per  sailplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  modification  on  U.S. 
operators  is  estimated  to  be  $14,000,  or 
$140  per  sailplane. 

Compliance  Time  of  This  AD 

The  compliance  time  of  this  AD  is  in 
calendar  time  instead  of  hours  time-in- 
service  (TIS).  The  average  monthly 
usage  of  the  affected  sailplane  ranges 
throughout  the  fleet.  For  example,  one 
owner  may  operate  the  sailplane  25 
hours  TIS  in  one  v/eek,  while  another 
operator  may  operate  the  sailplane  25 
hours  TIS  in  one  year.  In  order  to  ensure 
that  all  of  the  owners/operators  of  the 
affected  sailplane  have  inspected  the 
mount  location  of  the  tow  release  cable 
guide  fitting  within  a  reasonable  amount 
of  time,  the  FAA  is  utilizing  a 
compliance  time  of  90  calendar  days 
after  the  effective  date  of  this  AD. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-1 7-02  Alexander  Schleicher 

Segelflugzeugbau:  Amendment  39- 
10704;  Docket  No.  98-CE-05-AD. 

Applicability:  Mode!  ASW-19  sailplanes, 
serial  numbers  19001  through  19405. 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  90 
days  after  the  effective  date  of  this  AD,  unless 
already  accomplished. 

To  prevent  premature  release  of  the  tow 
cable  during  take-off.  which  could  result  in 
loss  of  the  sailplane,  accomplish  the 
following: 

(a)  Inspect  the  tow  release  cable  guide 
fittings  for  a  front  or  rear  mount  on  the 
bulkhead  of  the  sailplane  in  accordance  with 
the  Action  section  in  Alexander  Schleicher 
Technical  Note  (TN)  No.  18.  dated  )uly  3, 
1984. 

(b)  If  the  cable  guide  fitting  is  mounted  on 
the  front  of  the  bulkhead,  prior  to  further 
flight,  remove  the  fitting  and  remount  the 
cable  guide  fitting  on  the  rear  of  the  bulkhead 
in  accordance  with  the  Action  section  in 
Alexander  Schleicher  TN  No.  18,  dated  July 
3,  1984. 

(c)  After  remounting  the  cable  fitting,  prior 
to  further  flight,  check  the  neutral  travel  of 
the  cable  and  adjust  if  necessary,  in 
accordance  with  the  Actions  section  in 
Alexander  Schleicher  TN  No.  18.  dated  July 
3,  1984, 


(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  mav  be 
approved  by  the  Manager,  Small  .Airplane 
Directorate,  FAA,  1201  Walnut,  suite  900. 
Kansas  City,  Missouri  64106  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(f)  Questions  or  technical  information 
related  to  Alexander  Schleicher  Technical 
Note  No.  18.  dated  July  3.  1984,  should  be 
directed  to  Alexander  Schleicher 
Segelflugzeugbau,  6416  Popf>enhausen, 
Wasserkuppe,  Federal  Republic  of  Germany; 
telephone:  49.6658.890  or  49.6658.8920. 
facsimile:  49.6658.8923  or  49.6658.8940 
This  service  information  may  be  examined  at 
the  FAA,  entral  Region,  Office  of  the 
Regional  Counsel,  Room  1558,  601  E  12th 
Street,  Kansas  City.  Missouri  64106. 

(g)  The  inspection  and  modification 
required  by  this  AD  shall  be  done  in 
accordance  with  Alexander  Schleicher 
Technical  Note  No,  18.  dated  )uly  3,  1984. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  f.S.C.  552(a) 
and  1  CFR  pari  51  Copies  m?>  be  obtained 
from  to  Alexander  Schleicher 
Segelflugzeugbau.  6416  Poppenhausen, 
Wasserkuppe.  Federal  Republic  of  Germany. 
Copies  may  be  inspected  at  the  F.^A.  Central 
Region,  Office  of  the  Regional  Counsel.  Room 
1558,  601  E.  12th  Street.  Kansas  City. 
Missouri,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.  suite 
700.  Washington.  DC. 

Note  3:  The  subject  of  this  .\D  is  addressed 
in  German  AD  No.  84-115.  dated  luly  16. 
1984. 

(h)  This  amendment  becomes  effective  on 
September  26.  1998 

Issued  in  Kansas  City,  Missouri,  on  August 
4.  1998. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 

Certification  Senice. 

(FR  Doc.  98-21492  Filed  8-11-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-CE-07-AD;  Amendment  39- 
10705;  AD  98-17-03] 

RIN2120-AA64 

Airworthiness  Directives;  Glaser-Dirks 
Flugzeugbau  GmbH  Model  DG-400 
Gliders 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Glaser-Dirks  Flugzeugbau 
GmbH  (Glaser-Dirks)  Model  DG-400 
gliders.  This  AD  requires  replacing  the 
propeller  shaft,  the  bearings,  and  the 
front  drive  belt  retaining  rings  with  ones 
of  improved  design.  This  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Germany.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
propeller  shaft  caused  by  an  ineffective 
design,  which  could  result  in  loss  of 
glider  propulsion  during  critical  phases 
of  flight. 

DATES:  Effective  September  26,  1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
26,  1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Glaser-Dirks  Flugzeugbau  GmbH,  Im 
Schollengarten  19-20,  7520  Bruchsal  4. 
Germany;  telephone:  +49  7257-89-0; 
facsimile:  -t-49  7257-8922.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Admini,stration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-07-AD,  Room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  N\V. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Kiesov.  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-6934;  facsimile: 
(816) 426-2169. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  .39  of  the 
Federal  Aviation  Regulations  (14  CFR 


part  39)  to  include  an  AD  that  would 
apply  to  all  Glaser-Dirks  Model  DG— 400 
gliders  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  May  21.  1998 
(63  FR  27870).  The  NPRM  proposed  to 
require  replacing  the  propeller  shaft,  the 
bearings,  and  the  front  drive  belt 
retaining  rings  with  parts  of  improved 
design.  Accomplishment  of  the 
proposed  action  as  specified  in  the 
NPRM  would  be  in  accordance  with  DG 
Flugzeugbau  Technical  Note  No.  826/ 
32,  dated  July  19.  1996,  and  DG 
Flugzeugbau  WORKING  INSTRUCTION 
No.  1  for  TN  826/32.  dated  July,  1996. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Germany. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  35  gliders  in 
the  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  5 
workhours  per  glider  to  accomplish  this 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $460  per  glider.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $26,600.  or  $760  per  glider. 

Compliance  Time  of  this  AD 

The  compliance  time  of  this  AD  is  in 
calendar  time  instead  of  hours  time-in- 
service  (TIS).  The  average  monthly 
usage  of  the  affected  glider  ranges 
throughout  the  fieet.  For  example,  one 
owner  may  operate  the  glider  25  hours 
TIS  in  one  week,  while  another  operator 
may  operate  the  glider  25  hours  TIS  in 
one  year.  In  order  to  ensure  that  all  of 
the  owners/operators  of  the  affected 
glider  have  replaced  the  propeller  shaft, 
bearings  and  front  drive  belt  retaining 
rings  within  a  reasonable  amount  of 
time,  the  FAA  is  utilizing  a  compliance 


time  of  4  calendar  months  after  the 
effective  date  of  this  AD. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-17-03  Glaser-Dirks  Flugzeugbau  GMBH: 

Amendment  39-10705;  Docket  No.  98- 
CE-07-AD. 

Applicability:  Model  DG-400  gliders,  all 
serial  numbers,  certificated  in  any  categorv'. 

Note  1:  This  AD  applies  to  each  glider 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
gliders  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
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requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  writh  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  v»rithin  the  next  4 
calendar  months  after  the  effective  date  of 
this  AD,  unless  already  accomplished. 

To  prevent  failure  of  the  propeller  shaft 
caused  by  an  ineffective  design,  which  could 
result  in  loss  of  glider  propulsion  during 
critical  phases  of  flight,  accomplish  the 
following: 

(a>  Replace  the  propeller  shaft,  the 
bearings,  and  the  front  drive  belt  retaining 
rings  with  parts  of  improved  design  in 
accordance  with  paragraph  2  of  the 
Instructions  section  of  DG  Flugzeugbau 
Technical  Note  No.  826/32,  dated  July  19. 
1996,  and  WORKING  INSTRUCTION  No.  1 
for  TN  826/32,  dated  July,  1996. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  glider  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  information 
related  to  DG  Flugzeugbau  Technical  Note 
No.  826/32,  dated  July  19,  1996.  and  DG 
Flugzeugbau  WORKING  INSTRUCTION  No. 
1  forTN  826/32,  dated  July,  1996,  should  be 
directed  to  DG  Flugzeugbau  GmbH,  P.O.  Box 
4120,  76625  Bruchsal.  Germany:  telephone: 
+49  7257-89-0;  facsimile:  +49  7257-f,922. 
This  service  information  may  be  exarrdned  at 
the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 

(e)  The  replacements  required  by  this  AD 
shall  be  done  in  accordance  with  DG 
Flugzeugbau  Technical  Note  No.  826'32. 
dated  July  19,  1996,  and  DG  Flugzeujjbau 
WORKING  INSTRUCTION  No.  1  for  TN  826/ 
32,  dated  July,  1996.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  DG  Flugzeugbau  GmbH.  P.O. 
Box  4120,  76625  Bruchsal,  Germany.  Copies 
may  be  inspected  at  the  FAA,  Central  Region. 
Office  of  the  Regional  Counsel,  Room  1553. 
601  E.  12th  Street,  Kansas  City,  Missouri,  cr 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,  suite  700. 
Washington,  DC. 


Note  3:  The  subject  of  this  AD  is  addressed 
in  German  AD  96-243  DG-Flugzeugbau. 
dated  August  29, 1996. 

(f)  This  amendment  becomes  effective  on 
September  26.  1998. 

Issued  in  Kansas  City.  Missouri,  on  August 
4,  1998. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  98-21493  Filed  8-11-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AWP-3] 

Modification  of  Class  E  Airspace; 
Fortuna,  CA 

agency:  Federal  Aviation 
Administration  (FAAJ,  DOT. 
ACTION:  Final  rule. 

summary:  This  action  modifies  the  Class 
E  airspace  area  at  Fortuna,  CA. 
Additional  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  is  needed 
to  contain  aircraft  e.xecuting  the  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  (RWY)  29  at  Rohnerville 
Airport.  The  intended  effect  of  this 
action  is  to  provide  adequate  controlled 
airspace  for  Instrument  Flight  Rules 
(IFR)  operations  at  Rohnerville  Airport. 
Fortuna,  CA. 

EFFECTIVE  DATE:  0901  UTC  October  8, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Tonish,  Airspace  Specialist, 
Airspace  Branch,  AWP-520.  Air  Traffic 
Division,  Western-Pacific  Region, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  (310)  725- 
6539. 

SUPPLEMENTARY  INFORMATION: 
History 

On  July  13.  1998.  the  FAA  proposed 
to  amend  14  CFR  part  71  by  modifying 
the  Class  E  airspace  area  at  Fortuna.  CA 
(63  FR  37510).  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  is  needed  to 
contain  aircraft  executing  the  GPS  RWY 
29  SIAP  at  Rohnerville  Airport,  This 
action  will  provide  adequate  controlled 
airspace  for  IFR  operations  at 
Rohnerville  Airport,  Fortuna,  CA. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 


comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
for  airspace  extending  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9E  dated  September  10. 
1997,  and  effective  September  16.  1997. 
which  is  incorporated  by  reference  m  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  the  Class  E  airspace  area  at 
Fortuna.  CA.  The  development  of  a  GPS 
SIAP  has  made  this  action  necessary. 
The  effect  of  this  action  will  provide 
adequate  airspace  for  aircraft  executing 
the  GPS  RWY  29  SIAP  at  Rohner\ille 
Airport.  Fortuna,  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationallv 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action"' 
under  Executive  Order  12866.  (2)  \s  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator}' 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  bv  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Administration  amends  14  CFR 
part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U  S.C   106(g).  4010.1.  40113. 
40120:  E.O.  10854,  24  FR  9565. 3  CFR,  1959- 
1963  Comp.,  p  389:  14  CFR  11.69. 

§71.1     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
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September  16, 1997,  is  amended  as 
fellows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AWP  CA  E5     Fortuna.  CA     (Revised] 

Fortuna  VORTAC 

(lat  40°40'17"  N,  long.  124°14'04"  W) 
Rohnerville  Airport.  CA 
(lat  40°33'14"  N.  long.  124°07'57"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  and  within  a  6.5-mile 
radius  of  the  Rohnerville  Airport  and  within 
1.8  miles  each  side  of  the  Fortuna  VORTAC 
326°  radial,  extending  from  the  VORTAC  to 
2  miles  northwest  of  the  VORTAC  and  within 
1.8  miles  northeast  and  3.9  miles  southwest 
of  the  Fonuna  VORTAC  147°  radial, 
extending  from  the  Fortuna  VORTAC  to  3 
miles  southeast  of  the  Fortuna  VORTAC  and 
within  2.2  miles  southwest  and  3  miles 
northeast  of  the  12S°  and  309°  bearings  from 
the  Rohnerville  Airport,  extending  from  6.5 
miles  northwest  to  2.6  miles  southeast  of  the 
airport  and  within  1.8  miles  each  side  of  the 
Fortuna  VORTAC  034°  radial,  extending  from 
the  VORTAC  to  9.6  miles  northeast  of  the 
Fortuna  VORTAC.  That  airspace  extending 
upward  from  1200  feet  above  the  surface 
within  3.9  miles  southeast  and  8.7  miles 
northwest  of  the  Fortuna  VORTAC  229° 
radial,  extending  from  the  Fortuna  VORTAC 
to  16.1  miles  southwest  of  the  Fortuna 
VORTAC  and  that  airspace  bounded  by  a  line 
beginning  at  lat.  40°44'00"  N,  long. 
124°33'00"  \V;  to  lat.  40°49'00"  N.  long. 
124°30'00"  VV,  to  lat.  40°44'00"  \V,  long. 
124°30'00"  \V,  thence  to  the  point  of 
beginning. 

*  *  *  K  * 

Sherry  Avery, 

Acting  Assistant  Manager.  Air  Traffic 

Division,  Western-Pacific  Region. 

[FR  Doc.  98-21603  Filed  a-11-98;  8;45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  96-AWP-26] 

Establishment  of  Class  E  Airspace; 
Willits,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  a  Class 
E  airspace  area  at  Willits,  CA. 
Additional  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  is  needed 
to  contain  aircraft  executing  the  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  (RVVY)  16  and  GPS  RWY  34 


SIAP  at  Ells  Field-Willits  Municipal 
Airport.  The  intended  effect  of  this 
action  is  to  provide  adequate  controlled 
airspace  for  Instrument  Flight  Rules 
(IFR)  operations  Ells  Field-Willits 
Municipal  Airport,  Willits,  CA. 
EFFECTIVE  DATE:  0901  UTC  October  8. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Tonish,  Airspace  Specialist, 
Airspace  Branch,  AWP-520,  Air  Traffic 
Division,  Western-Pacific  Region, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
CaUfomia  90261,  telephone  (310)  725- 
6539. 
SUPPLEMENTARY  INFORMATION: 

History 

On  June  17,  1998,  the  FAA  proposed 
to  amend  14  CFR  part  71  by  establishing 
a  Class  E  airspace  area  at  Willits,  CA  (63 
FR  33021).  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  is  needed  to 
contain  aircraft  executing  the  GPS  RWY 
16  SIAP  and  GPS  RWY  34  SIAP  at  Ells 
Field-Willits  Municipal  Airport.  This 
action  will  provide  adequate  controlled 
airspace  for  IFR  operations  at  Ells  Field- 
Willits  Municipal  Airport,  Willits,  CA. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
for  airspace  extending  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9E  dated  September  10, 
1997,  and  effective  September  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  a  Class  E  airspace  area  at 
Willits,  CA.  The  development  of  a  GPS 
SIAP  has  made  this  action  necessary. 
The  effect  of  this  action  will  provide 
adequate  airspace  for  aircraft  executing 
the  GPS  RVVY  16  SIAP  and  GPS  RWY 
34  SIAP  at  Ells  Field-Willits  Municipal 
Airport,  Willits,  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 


does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1.    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AWP  CA  E5  Willits.  CA  [New] 

Ells  Field-Willits  Municipal  Airport,  AZ 
(lat.  39°27'03"N,  long.  123°22'12"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Ells  Field-Willits  Municipal 
Airport  and  that  airspace  bounded  by  a  line 
beginning  at  lat.  39°28'00"N,  long. 
123°30'15"W;  lat.  39°44'30"N,  long. 
123°40'15"W;  to  lat.  39°49'45"W,  long. 
123''26'30"W;  to  lat.  39°32'11"N,  long. 
123°17'27"W,  thence  clockwise  along  the  6.3- 
mile  radius  of  the  Ells  Field-Willits 
Municipal  Airport,  to  the  point  of  beginning. 
***** 

Issued  in  Los  Angeles,  California,  on  July 
31,  1998. 

Sherry  Avery, 

Acting  Assistant  Manager,  Air  Traffic 

Division,  Western-Pacific  Region. 

[FR  Doc.  98-21608  Filed  &-11-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  161 

[Docket  No.  RM9&-7-000;  Order  No.  599] 

Reporting  Interstate  Natural  Gas 
Pipeline  Marketing  Affiliates  on  the 
Internet 

Issued  July  30,  1998. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  its  Standards  of  Conduct 
regulations  to  require  that  interstate 
natural  gas  pipelines  identify  the  names 
and  addresses  of  their  marketing 
affiliates  on  their  web  sites  on  the 
Internet  and  update  the  information 
within  three  business  days  of  any 
change.  Pipelines  will  also  be  required 
to  state  the  dates  the  information  was 
last  updated. 

EFFECTIVE  DATE:  September  11,  1998. 
ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  Fischer,  Office  of  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N.E., 
Washington,  D.C.  20426,  Telephone: 
(202) 208-1033. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street.  N.E.,  Room  2A, 
Washington,  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  can  be  accessed  via 
Internet  through  FERC's  Homepage 
(http://www.ferc.fed.us)  using  the  CIPS 
Link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  will 
be  available  on  CIPS  in  ASCII  and 
WordPerfect  6.1  format.  CIPS  is  also 
available  through  the  Commission's 
electronic  bulletin  board  service  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397.  if 
dialing  locally,  or  1-800-856-3920,  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200, 14400,  12000,  9600, 7200, 4800, 


2400,  or  1200  bps,  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  User 
assistance  is  available  at  202-208-2474 
or  by  E-mail  to 
CipsMaster@FERC.fed.us. 

This  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  the  Commission  after 
November  16,  1981.  Documents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  RDvIS  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Homepage  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222, 
or  by  E-mail  to 
RimsMaster@FERC.  fed  .us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  System  Corporation. 
La  Dom  Systems  Corporation  is  located 
in  the  Public  Reference  Room  at  888 
First  Street,  N.E.,  Washington.  D.C. 
20426. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
its  regulations  in  section  161.3  to 
require  that  interstate  natural  gas 
pipelines  identify  the  names  and 
addresses  of  their  marketing  affiliates  on 
their  web  sites  on  the  Internet.  By  doing 
so,  the  Commission  will  make  it  easier 
for  the  public  to  identify  each  interstate 
gas  pipeline's  current  marketing 
affiliates.  The  new  regulation  is 
necessary  to  further  assist  the 
Commission  in  its  oversight  efforts  as 
well  as  to  permit  shippers  to  effectively 
monitor  transportation  transactions 
between  pipelines  and  their  affiliated 
marketers. 


n.  Background 

A.  Regulatory  History 

The  Commission,  in  Order  Nos.  497  et 
seg.'  and  Order  Nos.  566  et  seq.,^ 
established  rules  intended  to  prevent 
interstate  natural  gas  pipelines  from 
providing  preferential  treatment  to  their 
marketing  or  brokering  affiliates. 
Specifically,  the  Commission  adopted 
Standards  of  Conduct  (codified  at  Part 
161  of  the  Commission's  regulations)  ^ 
and  reporting  requirements  (codified  in 
sections  161.3(h)(2)  and  250. le).* 

The  Standards  of  Conduct  govern  the 
relationships  between  pipelines  and 
their  marketing  affiliates.  In  general, 
they  provide  that  pipelines  and  their 
marketing  affiliates  must  function 
independently  of  each  other.  Pipelines 
cannot  favor  their  marketing  affiliates  of 
providing  transportation  ser\'ices  or  in 
providing  transportation  information  or 
transportation  discounts  not  available  to 
non-affiliates. 

However,  there  was  no  requirement  in 
the  Commission's  regulations  for 
pipelines  to  report  the  names  of  their 
marketing  affiliates  or  changes  in  the 
status  of  marketing  affiliates  as  they 
occur  through,  for  example,  acquisitions 
of  new  affiliates,  or  divestitures, 
consolidations,  or  name  changes  of  prior 
affiliates. 


'Order  .\o  497.  53  FR  22139  dune  14.  1988). 
FERC  Slats  &  Regs   1986-1990  1  30.820  (188) 
(Order  No.  497);  Order  No.  497-.^.  order  on 
rehearing.  54  FR  52781  (December  22.  1989;.  FERC 
Stats  8.  Regs   1986-1990  1  30.868  91989);  Order  No 
497-B,  order  extending  sunset  dote.  55  FR  53291 
(December  28,  1990).  FERC  Stals  »  Regs.  1986- 
19901  30.908  (1990).  Order  No  497-C,  order 
extending  sunset  date  57  FR  9  (]anuar>  2.  1992). 
FERC  Stats.  &  Regs   1991-1996  130.934  [1991). 
rehearing  denied.  57  FR  5815  (Februan.  16,  1992). 
58  FERC  161.139  (1992);  Tenneco  Gas  v  FERC 
(affirmed  in  part  and  remanded  m  pa.n).  969  F.2d 
n87(D.C.  Cir  1992);  Order  No  497-D,  order  on 
remand  and  extending  sunset  date.  FERC  Stats.  8i 
Regs   1991-1996  1  30.958  (December  4.  1992),  57 
FR  48978  (December  14.  1992);  Order  No  497-E. 
order  on  rehearing  and  extending  sunset  date.  59 
FR  243  (Januar>'  4.  1994),  65  FERC161.381 
(December  23.  1993);  Order  No.  497-F.  order 
denying  rehearing  and  granting  clarification.  59  FR 
15336  (.^pril  1.  1994).  66  FERC  161,347  (March  24. 
1994);  and  Order  No.  497-G.  order  extending  sunset 
date.  59  FR  32884  dune  27.  1994).  FERC  Stats  k 
Regs.  1991-1996  130,996  dune  17,  19941. 

'  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affi)iate 
Transactions.  Order  No.  566.  59  FR  32885  (June  27. 
1994).  FERC  Stats  &  Regs  1991-1996  1  30.997 
dune  17.  1994)  (Order  No.  566);  Order  No.  566-.^. 
order  on  rehearing.  59  FR  42896  (October  20.  1994). 
FERC  Stats.  &  Regs.  1991-1996  1  31.002  (October 
14.  1994)  (Order  No.  566-.^);  Ordei  No  566-B. 
Order  on  rehearing.  59  FR  65707  (C^ember  21. 
1994).  69  FERC  161.334  (Decemb-i  14.  1994) 

'18  CFR  161  3  (1998) 

*  18  CFR  161.3(h)(2)  and  250.16  (1998). 
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B.  The  NOPR 

The  May  13,  1998  Notice  of  Proposed 
Rulemaking  (NOPR)'  proposed  to  add 
section  161.3(1).  which  would  require 
pipelines  to  post  on  their  web  sites  on 
the  Internet,  the  names  and  addresses  of 
their  marketing  affdiates  and  to  update 
this  information  within  three  business 
days  of  any  change.  A  pipeline  would 
also  be  required  to  state  the  date  the 
information  was  last  updated. 

The  NOPR  stated  that  the  proposed 
new  regulation  was  necessary  to  further 
assist  the  Commission's  oversight  efforts 
as  well  as  to  enable  the  public  to 
monitor  pipeline-affdiate  transactions. 
Marketing  affdiations  change  rapidly  in 
today's  business  climate.  It  is  important 
for  the  public  and  the  Commission  to 
have  a  current  picture  of  the  pipelines' 
marketing  affiliates  to  determine  if 
pipelines  are  complying  with  the 
regulatory  requirements. 

The  N6pR  further  stated  that  posting 
marketing  affdiates'  names  and 
addresses  on  a  pipeline's  web  site  on 
the  Internet  would  minimize  the  burden 
on  pipelines  and  the  Commission's 
administrative  resources.  The  NOPR 
concluded  that  the  burden  on  pipelines 
would  be  slight,  as  pipelines  are  alreadv 
required  to  have  web  sites  under  Order 
No.  587-C  and  would  only  have  to  add 
the  affiliate  information. 

C  Federal  Register  Notice  and 
Comments 

The  NOPR  was  published  in  the 
Federal  Register  on  May  19,  1998.^  with 
comments  due  on  or  before  June  19, 
1998.  The  Commission  received  seven 
comments,  which  are  discussed  below. 
The  commenters  are:  Shell  Gas  Pipeline 
Company  (Shell);  Michigan  Gas  Storage 
Company  (MGSC):  Williston  Basin 
Interstate  Pipeline  Company  (Williston); 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes);  Public 
Utilities  Commission  of  Ohio  (PUCO); 
the  Interstate  Natural  Gas  Association  of 
.\merica  (INGAA);  and  the  Enron 
Interstate  Pipelines  (Enron). 

III.  Discussion 

A.  Scope  of  the  Rule 
1.  Comments 

Shell  states  that,  because  the  NOPR 
proposes  an  amendment  to  Part  161  of 
the  Commission's  regulations,  the  rule 
should  be  "applicable  only  for  pipelines 
and  marketing  affdiates  to  which  this 
.^art  applies,  as  specified  by  section 
161.1."  Specifically,  Shell  asks  for 
clarification  that  the  rule  would  not 
apply  to  interstate  gas  pipelines  that  do 


not  engage  in  transportation 
transactions  with  their  marketing 
affiliates. 

Great  Lakes  comments  that  requiring 
a  pipeline  to  list  marketing  affiliates  that 
it  does  not  conduct  business  with  places 
an  unnecessar>'  burden  on  the  pipeline 
to  monitor  the  actions  of  its  parents  and 
subsidiaries,  and  adds  to  the  burden  on 
the  Commission  and  on  non-affiliated 
shippers  to  monitor  companies  that  may 
never  conduct  transactions  with  the 
pipeline  subject  to  Commission 
oversight. 

2.  Commission  Ruling 

Section  161.1  of  the  Commission's 
regulations,  18  CFR  161.1  (1998),  limits 
the  applicability  of  the  standards  of 
conduct  to  any  pipeline  that  has 
transportation  transactions  with  its 
marketing  or  brokering  affiliate.^  The 
new  Standard  of  Conduct  is  only 
applicable  to  interstate  natural  gas 
pipelines  that  meet  the  criteria  of 
section  161.1.  Thus,  the  posting 
requirements  would  not  apply  to 
interstate  natural  gas  pipelines  that  do 
not  have  transportation  transactions 
with  their  marketing  affiliates.  Nor  does 
the  name  and  address  of  a  marketing 
affiliate  have  to  be  posted  unless  the 
marketing  affiliate  has  transportation 
transactions  on  the  affiliated  pipeline. 
We  note  that  a  marketing  affiliate  need 
not  be  a  shipper  to  have  a  transportation 
transaction  with  its  affiliated  pipeline.* 

B.  Posting  Requirements 

All  of  the  commenters  either 
supported  or  did  not  oppose  the 
requirements  that  interstate  natural  gas 
pipelines  identify  the  names  and 
addresses  of  their  marketing  affiliates  on 
their  web  sites  and  update  the 
information. 

Enron  states  that  the  posting 
requirement  provides  an  excellent 
opportunity  to  update  the  Commission's 
regulations  to  take  advantage  of 
advances  in  information  technology. 

PUCO  states  that  it  believes  that  the 
proposed  rule  will  assist  Commission 
oversight  efforts  to  ensure  that  pipelines 
adhere  to  the  standards  of  conduct.  It 
further  comments  that  the  posting 
requirement  will  ensure  the  availability 
of  timely  information,  which  is 
important  in  today's  environment  of 
increasing  and  numerous  acquisitions 


■•83  FERC  161.146  (1998). 

*63  Fed.  Reg.  27526  (May  19.  1998). 


■Section  161.1  identifies  transportation  under 
Part  157.  Subpart  A  (Natural  Gas  .Act  certificate) 
and  Part  284.  Subparts  B  (Natural  Gas  Policy  Aa) 
or  G  (blanlcet  certificate  under  the  Natural  Gas  .Act). 

'  .See  Order  No.  566.  FERC  Stats.  &  Regs.  1991- 
1996  at  31.068-69  and  Order  No.  566-A.  FERC 
Stats.  &  Regs.  1991-1996  at  31,126.  For  example,  a 
marketing  affiliate  may  act  as  an  agent  in  a 
transaction  by  arranging  for  gas  supplies  and/or 
transportation  for  a  shipper  on  the  related  pipeline. 


and  mergers.  PUCO  states  that  requiring 
the  disclosure  of  affiliated  marketer 
information  on  each  pipeline's  web  site 
will  not  impose  a  significant  additional 
burden  on  the  pipeline,  as  the 
Commission  has  previously  required 
that  each  pipeline  post  information  on 
a  web  site.  Finally,  PUCO  states  that  the 
availability  of  the  nemies  and  addresses 
of  pipeline  marketing  affiliates  will  be 
important  to  its  staff  for  obtaining 
necessary  and  timely  information. 

Great  Lakes  states  that  it  supports  the 
Commission's  effort  to  utilize  Internet 
technology  to  provide  timely  and 
relevant  information  in  a  convenient 
way. 

C.  Timing  of  Postings 

1.  Comments 

Several  commenters  opposed  the 
proposal  to  update  postings  of  the 
names  and  addresses  of  marketing 
affiliates  within  three  business  days  of 
a  change  in  the  information.  Williston 
commented  that  it  did  not  oppose  the 
three  business  day  deadline,  but  would 
be  opposed  to  a  shorter  period. 

Enron  and  MGSC  raised  specific 
concerns  that  a  three  day  period  for 
updates  would  be  burdensome.'  Enron 
contends  that  a  three  day  reporting 
deadline  will  add  a  burden  on  pipeline 
staff  and  resources  without  providing 
any  additional  protection  against 
discrimination.  Enron  states  that  the 
Commission  does  not  fully  appreciate 
the  resources  that  would  be  required  for 
companies  like  Enron  to  identify  and 
post  name  changes  within  three  days.  It 
states  that  most  energy  companies  today 
are  diverse  organizations  with  affiliates 
engaged  in  many  different  enterprises. 
By  way  of  example,  Enron  states  that  in 
1997  its  corporate  family  had  109 
incorporations,  101  acquisitions,  43 
name  changes  and  six  dissolutions,  and 
that  the  majority  of  the  companies 
involved  are  not  marketing  affiliates. 

Enron  contends  that,  to  ensure 
compliance  with  the  proposed  rule, 
pipelines  must  make  a  daily  review  of 
a  complete  roster  of  affiliates,  and  that 
jointly-owned  or  partnership  pipelines 
have  the  additional  task  of  reviewing 
records  of  both  operating  and  non- 
operating  companies  or  partners.  Enron 
states  that  only  by  reviewing  a 
comprehensive  affiliate  list,  together 
with  information  on  whether  an  affiliate 
buys  or  sells  or  transports  gas  on  the 
affiliated  pipeline,  can  a  pipeline 
determine  if  a  change  must  be  posted. 

MGSC  comments  that  no  showing  has 
been  made  in  the  NOPR  that  the  posting 


"In  their  comments,  Enron.  MGSC  and  Great 
Lakes  referred  to  the  update  period  as  three  days, 
not  three  business  days  as  slated  in  the  NOPR. 
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needs  to  be  made  as  quickly  as  three 
days  or  24  hours.'"  MGSC  states  that 
pipelines  do  not  have  contemporaneous 
knowledge  of  their  marketing  affiliates' 
business  activities. 

MGSC  further  comments  that 
"marketing  affdiates,"  as  defined  in 
section  161.2(a)  of  the  Commission's 
regulations,  can  be  distantly  related  to  a 
pipeline."  MGSC  states  that  its  first 
marketing  affiliate  was  a  partnership,  a 
partner  of  which  is  a  subsidiary'  of 
MGSC's  parent.  MGSC  states  that  its 
parent  has  one  representative  on  the 
management  committee  of  the 
partnership,  which  is  primarily  engaged 
in  generating  electricity.  MGSC  asserts 
that  it  is  not  in  a  position  to  post  or 
know  of  changes  in  the  affiliate's 
activities  and  status  on  a  day-to-day 
basis. 

Both  Enron  and  MGSC  contend  that  a 
three-day  update  requirement  would 
lead  to  greater  communications  between 
pipelines  and  their  marketing  affiliates. 
Enron  states  that  the  imposition  of  a  24- 
hour  or  three-day  update  requirement 
would  necessitate  increased  day-to-day 
communications  between  the  pipeline 
and  the  affiliate.  MGSC  states  that, 
under  the  proposed  posting 
requirements,  pipelines  would  be 
required  to  keep  closer  contact  with 
their  marketing  affiliates'  plans  and 
activities.  MGSC  contends  that  this 
would  be  inconsistent  with  the 
prohibitions  against  inappropriate 
entanglements  between  pipelines  and 
marketing  affiliates. 

INGAA  proposes  an  alternative  to  the 
NOPR's  three  business  day  update 
requirement,  which  was  supported  in 
the  comments  by  Enron  and  Great 
Lakes.  INGAA  proposes  that  pipelines 
report  changes  in  marketing  affiliate 
names  and  addresses 
contemporaneously  with  any  new 
transportation  transactions  or  discounts 
with  their  marketing  affiliates.  Citing 
language  from  Order  No.  497,  INGAA 
argues  that  if  a  marketing  affiliate  has  no 
transactions  on  its  affiliated  pipeline, 
then  there  is  no  possibility  for  abuse. '-^ 

Enron  contenas  that  INGAA's 
suggestion  that  pipelines  post  names 
contemporaneously  with  discounts  or 
new  transactions  meets  the  objective  to 
protect  against  discrimination  without 


'"In  a  concurring  opinion  to  the  NOPR, 
Commissioner  Massey  advocated  a  24-hour  period 
after  a  change  occurs  as  a  deadline  for  posting 
updated  information. 

"  Section  161.2(a)  of  the  Commission's 
regulations  states  that  "affiliate."  when  used  in 
reference  to  any  person  in  Part  161  or  section 
250.16.  means  another  person  which  controls,  is 
controlled  by.  or  is  under  common  control  with, 
such  person'  18  CFR  161.2(a)  (1998). 

'2 Order  No.  497,  FERC  Stats.  &  Regs.  1986-1990 
at  31.131. 


requiring  a  lot  of  time  searching 
corporate  records.  Enron  further  argues 
that,  unless  the  pipeline  enters  into  a 
new  transaction  or  discount,  the 
pipeline  has  no  immediate  reason  to 
know  or  anticipate  affiliate  name 
changes. 

Great  Lakes  supports  INGAA's 
comments  and  states  that  the 
Commission's  goal  to  enable  it  and 
nonaffiliated  shippers  to  efficiently 
monitor  pipeline-affiliate  transactions 
can  be  achieved  by  more  limited 
requirements  than  those  described  in 
the  NOPR.  Great  Lakes  suggests  that 
pipelines  should  report  marketing 
affiliate  names  and  addresses 
contemporaneously  with  any  regulated 
transaction  that  the  affiliate  conducts 
with  the  pipeline. 

Enron,  Great  Lakes  and  MGSC  also 
suggested  alternative  time  periods  for 
updating  changes  in  the  names  and 
addresses  of  marketing  affiliates.  Enron 
asks  that,  if  the  Commission  does  not 
accept  INGAA's  proposal,  it  adopt  a  30- 
day  deadline  to  update  marketing 
affiliate  names.  Great  Lakes  proposes 
that  a  pipeline  should  be  responsible  for 
updating  its  posting  of  the  names  and 
addresses  of  its  marketing  affiliates  only 
after  if  has  become  aware  of  changes, 
regardless  of  the  actual  effective  dates  of 
the  changes.  MGSC  asserts  that,  because 
marketing  affiliates  are  customers  of  the 
pipelines,  pipelines  will  learn  of  their 
affiliates'  changes  in  names  and 
addresses  in  the  ordinary'  course  of 
business.  MGSC  contends  that  the 
NOPR  did  not  present  any  reason  for 
needing,  or  even  wanting,  such  status 
changes  posted  on  a  more  expedited 
basis. 

Finally,  two  commenters,  Enron  and 
Williston,  specifically  addressed  the  24- 
hour  update  deadline  proposed  in  the 
concurrence  to  the  NOPR.  Enron 
contends  that  the  examples  in  the 
concurrence  of  24-hour  reporting 
deadlines  are  not  comparable  to  the 
updates  proposed  in  the  NOPR.  Enron 
contends  that  the  24-hour  deadlines  for 
electric  utilities  to  report  emergency 
deviations  on  the  OASIS  and  for 
hydroelectric  power  licensees  to  report 
deviations  from  state  water  quality 
standards  involve  exception-based 
reporting.  In  contrast,  Enron  states  that 
keeping  track  of  changes  to  marketing 
affiliates  would  require  a  continuous 
review  of  corporate  organizational 
records.  Enron  further  states  that  the  24- 
hour  posting  deadline  for  discounts 
comports  with  INGAA's  suggestion  to 
post  name  changes  concurrently  with 
posting  discounts  to  the  marketing 
affiliate. 

Williston  states  that  requiring  updates 
within  a  shorter  time  frame  than  three 


business  days  would  increase  the 
administrative  burden  associated  with 
monitoring  affiliate  names  and 
addresses  and  create  havoc  if  changes 
were  received  on  short  notice  and  the 
necessary  administrative  personnel  to 
post  such  information  were  unavailable. 
VVilliston  states  that  employees  are  not 
informed  instantaneously  of  companies 
that  the  pipeline  has  purchased.  It 
asserts  that  closings  take  place  before 
the  information  is  disseminated  to 
pipeline  employees,  making  it  difficult 
to  ensure  that  the  marketing  affiliate 
information  is  accurate  in  less  than 
three  business  days.  Williston  contends 
that  the  three  business  day  requirement 
for  posting  changes  to  marketing 
affiliate  names  and  addresses  affords  the 
Commission  and  the  public  adequate 
notice  of  any  changes  without  causing 
the  problems  that  would  be  associated 
with  a  shorter  time  frame. 

2.  Commission  Ruling 

The  Commission  is  retaining  the  three 
business  day  time  period  after  a  change 
occurs  in  which  a  pipeline  must  update 
the  names  and  addresses  of  its 
marketing  affiliates. 

As  discussed  earlier,  a  pipeline  must 
only  post  and  update  the  names  and 
addresses  of  marketing  affiliates  that  are 
involved  in  transportation  transactions 
on  its  pipeline  facilities.  Such 
transactions  are  subject  to  the  marketing 
affiliate  rules.  Consequently,  it  is 
important  that  the  pipeline,  the 
marketing  affiliate,  the  Commission  and 
the  public  know  of  the  affiliate 
relationship  when  such  transactions 
occur.  Pipelines  have  an  obligation  to 
have  up-to-date  information  on  the 
identities  of  their  marketing  affiliates, 
and  to  communicate  that  information  to 
their  employees,  to  enable  the 
employees  to  observe  the  marketing 
affiliate  rules.  For  example,  under 
section  161.3(f).  to  the  extent  a  pipeline 
provides  to  a  marketing  affiliate 
information  related  to  the  transportation 
of  natural  gas,  it  must  provide  that 
information  contemporaneously  to  all 
potential  shippers,  affiliated  and  non- 
affiliated, on  its  system.'"  Pipeline 
employees  must  know  the  identities  of 
relevant  marketing  affiliates  to  comply 
with  that  rule. 

We  believe  that  three  business  days  is 
a  sufficient  and  reasonable  period  of 
time  in  which  to  provide  the 
Commission  and  non-affiliated  shippers 
with  a  meaningful  and  timely 
opportunity  to  monitor  pipelines' 
compliance  with  the  marketing  affiliate 
rules.  As  Enron  points  out,  th?  pace  of 
markets  today  is  brisk.  As  a  result. 


'18  CFR  161, 3(n  (1998). 
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unduly  discriminatory  actions  must  be 
corrected  quickly  if  the  correction  is  to 
be  meaningful.  A  deadline  of  three 
business  days  to  update  changes  in  the 
names  and  addresses  of  marketing 
affiliates  should  provide  enough  time 
for  pipelines  to  obtain  information 
about  changes  and  to  update  their  web 
sites. 

VVilliston  does  not  object  to  the  three 
business  day  requirement. '•»  Only  Enron 
and  MGSC  raised  specific  arguments 
that  three  business  days  is  an 
inadequate  period  of  time  in  which  to 
update  changes  in  the  names  and 
addresses  of  marketing  affiliates.  '- 
Enron  argues  that  it  would  have  to 
conduct  a  daily  review  of  all  of  its 
corporate  affiliations  because  of  the 
numerous  changes  that  occur.  However, 
because  pipelines  must  post  onlv  the 
names  and  addresses  of  marketing 
affiliates  that  have  transportation 
transactions  with  their  affdiated 
pipelines.  Enron  should  not  have  to 
conduct  an  involved  search  to  comply 
with  this  Final  Rule.  Moreover,  because 
pipelines  are  already  required  to  know 
the  identities  of  their  marketing 
affdiates  so  that  they  can  comply  with 
the  preexisting  Standards  of  Conduct, 
we  are  unpersuaded  that  the  difficulty 
cited  by  MGSC  concerning  locating 
marketing  affiliates  associated  with  a 
partnership  is  a  legitimate  reason  for 
requiring  a  longer  update  period  than 
three  business  days. 

None  of  the  alternative  proposals 
made  by  the  commenters  would  further 
the  purpose  of  enabling  the  Commission 
and  non-affiliated  shippers  to  monitor 
transactions  between  a  pipeline  and  its 
marketing  affiliates  in  a  timely  manner. 
INGAA  proposed  that  a  pipeline  report 
changes  in  a  marketing  affiliate's  name 
or  addresses  contemporaneously  with 
any  new  transportation  transaction  or 
new  discount  with  the  marketing 
affiliate.  However.  INGAA's  proposal  is 
inadequate  for  monitoring  all  tvpes  of 
conduct  covered  by  the  Standards  of 
Conduct  in  Part  161  because  it  excludes 
existing  transactions  involving  newly 
acquired  or  renamed  affiliates.  For 
example,  section  161.3(c)  prohibits 
preferences  to  affiliates  in  scheduling, 
balancing  and  curtailments,  all  matters 
that  apply  to  existing  transactions. 
Further,  pipelines  that  have  existing 


'■•Because  the  Commis.<iion  is  retaining  the  three 
business  day  update  period  from  the  NOPR.  we 
need  not  address  Williston's  and  Enron's  comments 
concerning  an  update  period  of  less  than  three 
business  days. 

"Great  Lakes  generally  argued  that  it  is  not  in  a 
position  to  ensure  its  compliance  with  the 
requirement,  but  did  not  provide  details.  INGAA 
provided  an  alternative  proposal,  but  did  not 
address  whv  it  believed  that  the  three  business  day 
requirement  would  be  inadequate. 


transportation  agreements  with 
marketing  affiliates  may  not  disclose 
non-affiliated  shipper  information 
covered  by  section  161.3(e)  or 
selectively  disclose  transportation 
information  under  section  161.3(f). 
Accordingly.  INGAA's  proposal  would 
leave  an  information  gap  because 
marketing  affiliates  in  existing 
transactions  would  not  be  covered. 

We  also  reject  the  alternate  posting 
time  periods  proposed  by  MGSC,  Great 
Lakes  and  Enron.  Choosing  an 
amorphous  standard  such  as  when  a 
pipeline  learns  of  the  change  in  the 
ordinary  course  of  business,  as 
suggested  by  MGSC  and  Great  Lakes,  or 
a  30-day  deadline,  as  proposed  by 
Enron,  would  defeat  the  purpose  of 
making  up-to-date  information 
concerning  pipelines'  transactions  with 
their  marketing  affiliates  publicly 
available. 

Finally,  we  are  unconvinced  that,  as 
suggested  by  Enron  and  MGSC,  keeping 
track  of  changes  in  the  names  and 
addresses  of  marketing  affiliates  is 
inconsistent  with  the  principles  of 
separation  between  pipelines  and  their 
marketing  affiliates.  The  Standards  of 
Conduct  do  not  prohibit  transactions 
between  a  pipeline  and  its  marketing 
affiliates  but  place  restrictions  on  those 
transactions  to  prevent  pipelines  from 
providing  undue  preferences  to  their 
affiliates.  To  ensure  compliance  with 
the  marketing  affiliate  regulations, 
pipelines  must  be  aware  of  newly 
acquired  marketing  affiliates  and 
changes  in  status  of  preexisting 
marketing  affiliates. 

In  conclusion,  we  find  that  three 
business  days  is  an  adequate  and 
reasonable  amount  of  time  for  a  pipeline 
to  update  on  its  web  site  changes  in  the 
names  and  addresses  of  its  marketing 
affiliates. 

D.  Effect  on  Other  Regulatory 
Requirements 

INGAA  asks  that  the  Commission 
relieve  pipelines  from  the  "redundant" 
requirement  to  update  their  tariffs  to 
reflect  marketing  affiliate  name  and 
address  changes.  However,  there  was  no 
prior  requirement  in  the  Commission's 
regulations  that  pipelines  report  the 
names  and  addresses  of  their  marketing 
affiliates  in  their  tariffs. 

There  is  a  requirement,  in  section 
250.16,  that  pipelines  include  in  tariff 
provisions  a  complete  list  of  operating 
personnel  and  facilities  shared  by  the 
pipeline  and  its  marketing  affiliates,  and 
the  procedures  used  to  address  and 
resolve  complaints  by  shippers  and 
potential  shippers.  18  CFR  250.16 
(1998).  This  Final  Rule  does  not 


duplicate  the  requirements  of  section 
250.16  and  is  not  redundant. 

Great  Lakes  asks  that  the  Commission 
eliminate  the  requirement  that  pipelines 
list  all  of  their  affiliated  entities, 
including  marketing  affiliates,  in  their 
annual  Form  2  filings.  Great  Lakes 
argues  that  the  annual  data  in  the  Form 
2  does  not  keep  abreast  of  changes  in 
affiliate  status  and  does  not  distinguish 
marketing  or  brokering  affiliates. 

We  reject  Great  Lakes's  request.  The 
purpose  of  the  Form  2  is  to  provide 
adequate  financial  and  statistical  data 
on  an  annual  basis  to  allow  the 
Commission,  other  government  agencies 
and  the  public  to  adequately  assess  a 
pipeline's  operations  and  financial 
condition.  To  this  end,  the  requirement 
to  list  affiliates  in  the  Form  2  includes 
all  affiliates,  not  just  marketing 
affiliates.  The  Form  2  data  serve  a  valid 
purpose  that  the  information  required 
by  this  Final  Rule  does  not  duplicate. 

E.  Waivers 

The  NOPR  did  not  address  waivers  of 
the  requirements  that  a  pipeline  post 
and  update  the  names  and  addresses  of 
its  marketing  affiliates  on  its  web  site. 
At  the  time  the  Commission  issued  the 
NOPR,  it  had  not  granted  waivers  of  the 
GISB  web  site  requirements  of  Order 
No.  587,  et  seq.,'*  that  extended  beyond 
June  1,  1998.  However,  the  Commission 
recently  granted  several  waivers 
extending  beyond  that  date,  including 
waivers  to  pipelines  that  have  filed 
Standards  of  Conduct.'^ 

No  commenter  raised  the  waiver 
issue.  Nevertheless,  we  do  not  want  to 
force  pipelines  that  received  waivers  of 
the  Order  No.  587  requirements  to  have 
to  seek  additional  waivers  of  the 
requirements  of  this  Final  Rule.  All  of 
the  pipelines  with  a  waiver  of  the  Order 
No.  587  requirements  for  posting 
information  on  a  web  site  use  either  an 
electronic  bulletin  board  (EBB)  or  some 


"Standards  For  Business  Practices  Of  Interstate 
Natural  Gas  Pipelines.  Order  No.  587.  61  FR  39053 
(Jul.  26.  1996),  ni  FERC  Stats.  *  Regs.  Regulations 
Preambles  1  31,038  (Jul.  17.  1996);  Order  No.  587- 
B.  62  FR  5521  (Feb.  6.  1997).  m  FERC  Stats.  4  Regs. 
Regulations  Preambles  1 31.046  (Jan.  30.  1997): 
Order  No.  587-C.  62  FR  10684  (Mar.  10,  1997).  in 
FERC  Stats.  &  Regs.  Regulations  Preambles  1  31.050 
(Mar.  4.  1997);  Order  No.  587-D,  order  denying 
rehearing,  62  FR  19921  (Apr.  24,  1997).  Ul  F'ERC 
Stats.  &  Regs.  Regulations  Preambles  1 31.052  (Apr. 
18.  1997);  Order  No.  587-E.  order  denying 
rehearing  and  request  for  waiver.  62  FR  25842  (May 
12.  1997).  ni  FERC  Stats.  &  Regs.  Regulations 
Preambles  1  31.053  (May  6.  1997);  Order  No.  587- 
G,  63  FR  20072  (April  23.  1998).  Ul  FERC  Stats.  & 
Regs.  Regulations  Preambles  131.062  (April  16. 
1998):  and  Order  No.  587-H.  63  FR  39509  (July  23. 
1998).  lU  FERC  Stats.  &  Regs.  Regulations  Preambles 
1 (July  15.  1998). 

"fg  .  KO  Transmission  Company  (Docket  No. 
RP98-200-000),  Midcoast  Interstate  Transmission 
Company  (Docket  No.  RP97-278-000). 
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other  means  approved  by  the 
Commission  to  comply  with  other 
Standard  of  Conduct  requirements  (e.g.. 
section  161.3(h)).'*  Such  pipelines  can 
comply  with  the  requirements  of  this 
Final  Rule  during  the  waiver  period  by 
identifying  the  names  and  addresses  of 
their  marketing  affiliates  on  their  EBBs, 
or  if  the  Commission  has  granted  the 
pipeline  a  waiver  of  the  EBB 
requirements,  through  the  facility 
approved  by  the  Commission  in  lieu  of 
an  EBB. 

IV.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  "  generally  requires  a  description 
and  analysis  of  rules  that  will  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
the  NOPR.  the  Commission  concluded 
that  the  proposed  rule  would  benefit 
small  entities  by  making  it  easier  for 
small  customers  to  monitor  pipelines' 
transactions  with  their  marketing 
affiliates.  No  comments  were  submitted 
alleging  any  significant  economic  effect 
on  small  entities.  Accordingly,  pursuant 
to  section  605(b)  of  the  RFA,  the 
Commission  hereby  certifies  that  the 
regulations  proposed  herein  will  not 
have  a  significant  adverse  impact  on  a 
substantial  number  of  small  entities. 

V.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.^"  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment. 21  This  Final  Rule  falls 
within  the  categorical  exclusion  which 
specifies  that  information  gathering, 
analysis,  and  dissemination  are  not 
major  federal  actions  that  have  a 
significant  effect  on  the  human 
environment. 2'  The  Final  Rule  also  falls 
under  the  categorical  exclusion  for  rules 
concerning  the  sale,  exchange,  and 
transportation  of  natural  gas  that 
requires  no  construction  of  facilities.--^ 
Thus,  neither  an  environmental  impact 


'"For  example,  the  Commission  approved  KO 
Transmission  Company's  use  of  a  telephone 
recorded  message  instead  of  an  EBB.  KO 
Transmission  Company.  74  FERC  161,101  at  61.311 
(1996). 

'"5  U.S.C.  601-612  (1996). 

200rder  No.  486,  Regulations  Implementing  the 
National  Environmental  Policy  Act.  52  FR  47897 
(Dec.  17,  1987),  FERC  Statutes  and  Regulations. 
Regulations  Preambles  1986-1990  1  30,763  (1987) 

21  18CFR  380.4  (1998) 

"  18  CFR  380.4(a)(5)  (1998). 

"  18  CFR  3B0.4(a)(27)  (1998). 


statement  nor  an  environmental 
assessment  is  required. 

VI.  Information  Collection  Statement 
and  Reporting  Requirements 

The  OMB  regulations  require  OMB  to 
approve  certain  reporting  and  record 
keeping  (collections  of  information) 
imposed  by  agency  rule.-'*  OMB  has 
approved  the  NOPR  without  comment. 
The  Final  Rule  will  affect  one  existing 
data  collection,  FERC-592. 

Respondents  subject  to  the  filing 
requirements  of  this  Final  Rule  will  not 
be  penalized  for  failing  to  respond  to 
these  collections  of  information  unless 
the  collections  of  information  display  a 
valid  OMB  control  number. 

Title:  FERC-592.  Marketing  Affiliates 
of  Interstate  Pipelines. 

Action:  Proposed  Data  Collection, 
OMB  Control  No.  1902-0157. 

Respondents:  Interstate  natural  gas 
pipelines  (Business  or  other  for-profit, 
including  small  businesses). 

Frequency  of  Responses:  On 
Occasion. 

Necessity  of  Information:  The  Final 
Rule  revises  the  filing  requirements 
contained  in  18  CFR  Part  161.3  for 
Standards  of  Conduct  for  interstate 
natural  gas  pipelines.  The  pipelines  are 
being  required  to  identify  the  names  and 
addresses  of  their  marketing  affiliates  on 
their  web  sites  on  the  Internet.  The  new 
requirements  are  necessar>'  for  the 
Commission's  oversight  activities  and 
for  the  public  to  be  able  to  monitor 
pipeline-affiliate  transactions.  This 
additional  information  provides  the 
Commission  and  the  public  with  current 
information  on  r.iarketing  affiliates  to 
make  a  determination  that  pipelines  are 
in  compliance  with  regulator>' 
requirements. 

"The  Commission  received  seven 
comments  on  its  NOPR  but  none  on  its 
reporting  or  cost  estimates.  The 
Commission's  responses  to  the 
comments  are  addressed  in  Part  III  of 
this  Final  Rule.  The  Commission  is 
submitting  a  copy  of  this  Final  Rule  to 
OMB  for  information  purposes  because 
the  Final  Rule  is  not  significantly 
different  ft-om  the  NOPR. 

Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatorv  Commission,  888 
First  Street.  NE..  Washington.  DC  20426 
[Attention:  Michael  Miller,  Office  of  the 
Chief  Information  Officer,  (202)  208- 
1415  or  send  comments  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatorv  Affairs 
(OIRA)  (Attention:  Desk  Officer  for  the 


Federal  Energy  Regulatorv  Commission 
(202)  395-3087,  fax:  (202)  395-7285).] 

VII.  Effective  Date  and  Congressional 
Notification 

This  Final  Rule  will  take  effect  on 
September  11,  1998.  The  Commission 
has  determined,  with  the  concurrencf  of 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  -Affairs  of 
the  Office  of  Management  and  Budget, 
that  this  rule  is  not  a  "ma|or  rule" 
within  the  meaning  of  section  251  of  the 
Small  Business  Regulator)-  Enforcement 
Fairness  Act  of  1996.-'  The  Commission 
will  submit  the  rule  to  both  houses  of 
Congress  and  the  Comptroller  General 
prior  to  its  publication  in  the  Federal 
Register. 

List  of  Subjects  in  18  CFR  Part  161 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

By  the  Commission. 
David  P.  Boergers. 

Acting  Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  161.  Chapter  1. 
Title  18  of  the  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  161— STANDARDS  OF 
CONDUCT  FOR  INTERSTATE 
PIPELINES  WITH  MARKETING 
AFFILIATES 

1.  The  authority  citation  for  Part  161 
continues  to  read  as  follows: 

Authority:  15  L  .S.C  717-717w.  .3301- 
3432;  42  I'  S.C.  7101-7352. 

2.  In  §  161.3,  paragraph  (1)  is  added  to 
read  as  follows: 

§161.3    Standards  of  Conduct. 

***** 

(1)  A  pipeline  must  post  the  names 
and  addresses  of  its  marketing  affiliates 
on  its  web  site  on  the  public  Internet 
and  update  the  information  within  three 
business  days  of  any  change.  A  pipeline 
must  also  state  the  date  the  information 
was  last  updated.  Postings  must 
conform  with  the  requirements  of 
§?84.10  of  this  chapter. 

|FR  Doc.  98-21 573  Filed  8-1 1-98.  8  45  ami 
BJLUNG  CODE  6717-01-P 


'■'5  CFR  1320.11  (1998). 


'5  U.S.C.  804(2). 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD  08-98-048] 

Drawbridge  Operating  Regulation; 
Ouachita  River,  Louisiana 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulation. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  Union 
Pacific  Railroad  vertical  lift  bridge 
across  the  Ouachita  River,  mile  114.3, 
near  Riverton,  Caldwell  Parish, 
Louisiana.  This  deviation  allows  the 
Union  Pacific  Railroad  to  close  the 
bridge  to  navigation  from  7  a.m.  until  .5 
p.m.  on  Tuesday,  August  25,  1998.  This 
temporary  deviation  is  issued  to  allow 
for  the  replacement  of  rail  expansion 
joints  on  the  vertical  life  span. 
DATES:  This  deviation  is  effective  from 
7  a.m.  until  5  p.m.  on  Tuesday,  August 
2,5,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Frank,  Bridge  Administration 
Branch,  Commander  (ob).  Eighth  Coast 
Guard  District.  501  Magazine  Street, 
New  Orleans,  Louisiana.  70130-3396, 
telephone  number  504-589-2965. 
SUPPLEMENTARY  INFORMATION:  The  Union 
Pacific  Railroad  vertical  lift  span  bridge 
across  the  Ouachita  River  near  Riverton, 
Caldwell  Parish,  Louisiana  has  a  vertical 
clearance  of  7  feet  above  mean  high 
water,  elevation  71  feet  Mean  Sea  Level, 
in  the  closed-to-navigation  position  and 
5  7  feet  in  the  open  to  navigation 
position.  Navigation  on  the  waterway 
consists  primarily  of  tugs  with  tows  and 
occasional  recreational  craft.  Presently, 
the  draw  opens  on  signal  for  the  passage 
of  ves.sels. 

The  Union  Pacific  Railroad  requested 
a  temporary  deviation  from  the  normal 
operation  of  the  bridge  in  order  to  do 
maintenance  work  on  the  bridge.  The 
work  consists  of  replacing  the  rail 
expansion  joints  on  the  bridge.  These 
joints  are  on  the  opposite  end  of  the 
bridge  from  those  that  were  replaced  in 
June  of  this  year.  This  work  is  essential 
for  the  continued  safe  operation  of  the 
vertical  lift  span. 

The  District  Commander  has, 
therefore,  issued  a  deviation  from  the 
regulations  in  33  CFR  117.5  authorizing 
the  Union  Pacific  Railroad  vertical  lift 
span  bridge  across  the  Ouachita  River. 
Louisiana  to  remain  in  the  closed-to- 
navigation  position  from  7  a.m.  until  5 
p.m.  on  Tuesday,  August  25.  1998. 


Dated:  August  4.  1998. 
Paul  J.  Pluta. 

Rear  Admiral,  U.S.  Coast  Guard.  Commander 
Eighth  Coast  Guard  District. 
IFR  Doc.  98-21597  Filed  8-11-98;  8;45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[MN59-01 -7284a;  FRL-6139-2] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  Minnesota;  Municipal 
Waste  Combustor  State  Plan  Submittal 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Direct  final  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  approving  the 
Minnesota  State  Plan  submittal  for 
implementing  the  Municipal  Waste 
Combustor  (M\VC)  Emission  Guidelines. 
The  State's  plan  was  submitted  to  EPA 
on  April  28.  1998.  This  submittal  was 
made  to  satisfy  the  requirement  of  the 
1990  Clean  Air  Act  (CAA)  that  all 
MWCs  with  the  capacity  to  combust 
greater  than  250  tons  per  day  (tpd)  of 
Municipal  Solid  Waste  (MSW)  adopt  the 
emission  standards  as  published  in  the 
Federal  Register  on  December  19,  1995 
and  in  a  subsequent  Federal  Register  on 
August  27,  1997.  The  State's  submittal 
was  made  in  accordance  with  the 
requirements  for  adoption  and  submittal 
of  State  Plans  for  designated  facilities  in 
40  CFR  part  60.  subpart  B.  The  EPA 
finds  that  Minnesota's  Plan  for  existing 
MWCs  adequately  addresses  all  of  the 
Federal  requirements  applicable  to  such 
plans.  If  adverse  comments  are  received 
on  this  action,  the  EPA  will  withdraw 
this  final  rule  and  address  the 
comments  received  in  response  to  this 
action  in  a  final  rule  on  the  related 
proposed  rule,  which  is  being  published 
in  the  proposed  rules  section  of  this 
Federal  Register.  A  second  public 
comment  period  will  not  be  held. 
Parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  This 
approval  makes  the  State's  plan 
federally  enforceable. 

DATES:  The  "direct  final"  is  effective  on 
October  13.  1998.  unless  EPA  receives 
adverse  or  critical  comments  by 
September  11.  1998.  If  adverse'comment 
is  received.  EPA  will  publish  a  timely 
withdrawal  and  inform  the  public  that 
the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash.  Chief. 


Regulation  Development  Section,  Air 
Programs  Branch  (AR-ISJ),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard.  Chicago. 
Illinois  60604. 

Copies  of  the  State  Plan  submittal  and 
EPA's  analysis  are  available  for 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  5.  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604. 
(Please  telephone  Douglas  Aburano  at 
(312)  353-6960  before  visiting  the 
Region  5  Office.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Aburano.  Environmental 
Engineer.  Regulation  Development 
Section.  Air  Programs  Branch  (AR-18J). 
U.S.  EPA,  Region  5,  Chicago,  Illinois 
60604.  (312)  353-6960. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  19.  1995  (60  FR  65382). 
the  EPA  adopted  Emission  Guidelines 
(EG)  for  existing  MWC  sources  and  New 
Source  Performance  Standards  for  new 
sources.  The  EG  was  amended  on 
August  25.  1997  to  address  the  vacature 
of  the  portion  of  the  EG  that  applied  to 
MWCs  that  combust  between  40  and 
250  tons  of  MSW  per  day.  The  Clean  Air 
Act  requires  that  State  regulatory 
agencies  implement  the  EG  according  to 
a  State  Plan  developed  under  sections 
111(d)  and  129  of  the  CAA. 

On  April  28.  1998.  the  State  of      " 
Minnesota,  through  the  Minnesota 
Pollution  Control  Agency  (MPCA), 
submitted  its  "Section  111(d)  Plan  for 
Implementing  the  Large  Municipal 
Waste  Corhbustor  Emission  Guidelines" 
to  satisfy  the  section  111(d)  and  section 
129  requirements  for  MWCs.  The 
following  provides  a  brief  discussion  of 
the  requirements  for  an  approvable  State 
Plan  for  existing  large  MWCs.  as  well  as 
EPA's  review  of  Minnesota's  submittal 
in  regard  to  those  requirements.  More 
detailed  information  on  the 
requirements  for  an  approvable  plan 
and  Minnesota's  submittal  can  be  found 
in  the  Technical  Support  Document 
(TSD)  accompanying  this  notice,  which 
is  available  upon  request. 

II.  Evaluation  of  Minnesota's  Large 
MWC  Plan 

The  following  is  EPA's  review  of 
Minnesota's  §  lll(d)/129  plan  for 
existing  large  MWCs  against  the 
requirements  of  40  CFR  part  60,  subpart 
B  and  subpart  Cb: 

A.  Demonstration  of  Legal  Authority 

The  State  must  submit  a 
demonstration  of  the  State's  legal 
authority  to  carry  out  the  §  lll(d)/129 
plan  as  submitted. 
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The  MPCA  submitted,  as  Attachment 
A  to  the  §  lll(d)/129  plan,  a  letter  from 
Assistant  Attorney  General,  Kathleen 
Winters,  which  describes  Minnesota's 
authority  to  carry  out  and  enforce  the 
plan.  The  statutes  cited  in  the  letter 
were  included  as  Attachment  E  to  the 
§lll(d)/129plan. 

The  EPA  has  reviewed  the  State's 
demonstration  and  determined  that  the 
MPCA  has  the  proper  authority  to  adopt 
and  implement  the  §  lll(d)/129  plan  in 
accordance  with  40  CFR  60.26. 

B.  Criteria  for  an  Adequate  Enforceable 
Mechanism 

In  its  submittal  a  State  must  identify 
the  enforceable  State  mechanisms 
selected  by  the  State  for  implementing 
the  EG.  The  MPCA  has  chosen  a 
combination  of  State  rules.  Title  V 
permits,  and  Administrative  Orders  as 
the  enforceable  mechanisms  to 
implement  the  MWC  EG.  The  MPCA  has 
adopted  State  rules  as  the  cornerstone  of 
their  State  plan.  The  State  rules  contain 
the  standards  that  will  apply  to  the  large 
MWCs  in  the  State.  The  State  rules  also 
contain  the  December  19.  2000  date  by 
which  all  large  MWCs  must  be  in 
compliance  with  the  standards  in  the 
rules.  Outside  of  the  State  rules  are  the 
individual  source  compliance  dates  and 
increments  of  progress  leading  to  final 
compliance  with  the  standards. 

The  EPA's  guidance  for  implementing 
the  MWC  EG  states  that  if  a  mechanism 
different  from  a  State  rule  is  used  to 
implement  the  EG,  the  State  must 
provide  documentation  on  how  the 
selected  mechanisms  will  ensure  that 
the  emission  standards  for  the 
pollutants  regulated  by  §  129,  and  attach 
a  copy  of  the  enforceable  mechanism. 

The  MPCA  has  included,  as 
Attachment  B  to  its  State  Plan,  a  letter 
addressing  Minnesota's  legal  authority 
to  use  permits  issued  by  the  MPCA 
(including  Title  V  permits)  as  the  legal 
enforceable  mechanism  to  implement 
the  EG.  The  EPA  has  reviewed  this  letter 
and  found  that  Minnesota  has  the  legal 
authority  to  use  Title  V  permits  and 
Administrative  Orders  to  implement  the 
EG. 

C.  Source  Inventory  and  Emission 
Inventory 

An  inventory  of  MWC  plants/units  in 
the  State  affected  by  the  EG,  including 
MWC  units  that  have  ceased  operation 
and  are  not  partially  or  totally 
dismantled,  must  be  submitted.  An 
inventory  of  emissions  from  these  MWC 
units  in  the  State  must  also  be 
submitted.  Additionally,  the  EG  requires 
States  to  submit  dioxin  test  data  for 
those  units  with  compliance  schedules 
that  extend  beyond  one  year  later  than 


approval  of  the  State  Plan.  The  dioxin 
test  data  for  those  sources  with 
schedules  longer  than  one  year  must  be 
from  tests  conducted  during  or  after 
1990. 

The  MPCA  has  attached  a  list  of  the 
affected  MWC  facilities  and  units  that 
are  regulated  by  the  EG  (see  §  111(d)/ 
129  Plan  Attachment  F).  This 
attachment  also  contains  the  units' 
emission  inventory.  Most  data  provided 
are  actual  emissions  from  the  calendar 
year  1995.  Where  actual  emission  data 
were  not  available.  AP—^2  emission 
factors  were  used. 

Of  the  four  facilities  that  will  be 
affected  by  the  State  Plan,  three  have 
compliance  schedules  that  will  extend 
beyond  one  year  of  the  approval  of  the 
State  Plan.  The  MPCA  has  included  in 
the  State  Plan,  as  Attachment  G,  the 
dioxin  test  data  for  all  of  these  sources. 
The  test  data  submitted  are  from  tests 
conducted  after  1990. 

D.  Emission  Limitations 

The  State  Plan  must  include  emission 
limitations  for  MWC  units  that  are  at 
least  as  protective  as  those  found  in  the 
EG. 

The  emission  limits  for  the  nine  MWC 
pollutants  described  in  subpart  Cb  are 
found  in  Minn.  R.  7011.1227  and 
7011.1228.  The  emission  limits  are 
expressed  in  dimensions  identical  to 
those  found  in  the  Emission  Guidelines 
except  for  particulate  matter. 

What  the  MPCA  refers  to  as  "front 
half  particulate  matter"  is  what  EPA 
terms  "particulate  matter."  Minnesota's 
front  half  particulate  matter  standard  is 
equivalent  to  EPA's  particulate  matter 
standard. 

In  addition  to  emission  limits  for  the 
nine  pollutants  regulated  by  the  EG, 
§lll(d)/129  State  Plans  must  also 
include  MWC  operating  practices 
(§  60.34b(b)),  operator  training  and 
certification  requirements  (§ 60.35b), 
fugitive  ash  visible  emission  standards 
(§  60.36b),  and  air  curtain  incinerator 
opacity  requirements  (§  60.37b). 

The  requirements  of  §  60.34(b)  are 
fulfilled  by  Minn.  R.  7011.1240,  subp.  5; 
entitled  "Range  of  Operation"  and  by 
Minn.  R.  7011.1240,  subp.  2,  entitled. 
"Particulate  matter  control  device 
operating  temperature." 

The  requirements  of  §  60.35b  allow  a 
State  to  develop  its  own  operator  and 
training  certification  program.  The 
MPCA  has  developed  its  owm  operator 
training  and  certification  program  and 
has  submitted  it  as  part  of  the  State 
Plan.  This  program  is  found  in 
Minnesota  Rules: 
7011.1275     Personnel  Training 

7011.1280  Operator  Certification 

7011.1281  Full  Operator  Certification 


7011.1282  Certified  Municipal  Waste 
Combustor  Examiner  Certificate 

7011.1283  Duties  of  a  Certified 
Municipal  Waste  Combustor 
Examiner 

7011.1284  Fully  Certified  Operator 
The  requirements  of  §  60.36b  are 

fulfilled  by  Minn.  R.  7011.1225.  subp. 
KB). 

The  MPCA  has  made  a  negative 
declaration  for  air  curtain  mcinerators. 
This  negative  declaration  obviates  the 
need  for  the  State  to  set  an  opacity  limit 
for  these  sources. 

E.  Testing.  Monitoring.  Recordkeeping 
and  Reporting 

The  §  lll(d)/129  State  Plan  must 
include  requirements  for  the  ongoing 
testing,  monitoring,  recordkeeping,  and 
reporting  provisions  from  the  EG.  These 
include,  in  particular: 

•  The  performance  testing  methods 
listed  in  §  60.58b  of  Subpart  Eb  (40  CFR 
Part  60.  Subpart  Cb,  §  60.38b),  and 

•  The  reporting  and  recordkeeping 
provisions  listed  in  §  60.59b  of  Subpart 
Eb  (40  CFR  Part  60.  Subpart  Cb. 

§  60.39b). 

The  performance  testing  requirements 
listed  in  §  60.38b  are  met  by  the 
following  in  Minnesota  Rules: 
7011.1260     Continuous  Monitoring 
7011.1265     Required  Performance 

Tests.  Methods,  and  Procedures 
7011.1270     Performance  Test.  Waste 

Composition  Study  and  Ash 

Sampling  Frequency 
Recordkeeping  and  reporting 
requirements  are  found  in  Minn.  R. 
7011.1285:  Operating  Re<:ords  and 
Reports. 

F.  Compliance  Schedules 

Units  that  will  need  to  be  retrofitted 
to  meet  the  emission  limits  in  a  State 
Plan,  must  submit  compliance 
schedules.  Retrofit  schedules  can  extend 
up  to  three  years  after  the  §  lll(d)/129 
State  Plan  approval,  but  no  retrofit 
schedule  can  exiend  beyond  December 
19.  2000.  Units  that  commenced 
construction  after  (une  26.  1987  must 
comply  with  the  dioxin/furan  and 
mercurv'  emission  limits  within  one  year 
of  plan  approval  or  permit  modification. 

The  §  lll(d)/129  State  Plan  must  also 
specif\'  legally  enforceable  increments 
of  progress  toward  compliance  for  MWC 
units  that  have  compliance  or  retrofit 
schedules  that  extend  past  one  year 
beyond  approval  of  the  §  lll(d)/129 
State  Plan. 

All  MWC  units  constructed  after  June 
26.  1987  are  currently  equipped  with 
scrubbing  systems  and  ar.?  allowed  up  to 
one  year  to  retrofit  activated  carbon 
injection  for  enhanced  sciubber 
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performance  in  order  to  control  mercury 
and  dioxin.  For  other  pollutants,  such  as 
N'Ox  and  CO,  the  retrofit  schedule  can 
extend  up  to  three  years  after  State  Plan 
approval  or  December  19,  2000, 
whichever  is  earlier. 

Compliance  schedules  for  MVVC  units 
with  compliance  dates  that  extend  more 
than  one  year  beyond  the  date  of  State 
Plan  approval  must  include  legally 
enforceable  increments  of  progress 
toward  compliance.  Each  increment  of 
progress  must  have  an  enforceable 
compliance  date  in  the  §  lll(d)/129 
State  Plan. 

The  minimum  five  increments  of 
progress  required  by  Section  60.21(h)  of 
Subpart  B  for  each  MVVC  unit  within  a 
state  are  as  follows: 

1.  Submitting  a  final  control  plan. 

2.  Awarding  contracts  for  control 
systems  or  process  modifications  or 
orders  for  purchase  of  components: 

3.  Initiating  on-site  construction  or 
installation  of  the  air  pollution  control 
device(s)  or  process  changes: 

4.  Completing  on-site  construction  or 
installation  of  control  equipment  or 
process  changes: 

5.  Final  compliance. 
Minn.  R.  7011.1215  subp.  5,  requires 

sources  to  submit  compliance  plans  that 
contain  increments  of  progress.  Minn.  R. 
7011.1215  subp.  5,  also  requires  that 
compliance  with  the  standards  shall  be 
no  later  than  December  19,  2000.  There 
are  three  facilities  that  will  require 
compliance  schedules  beyond  one  year 
after  State  Plan  approval.  The 
enforceable  increments  of  progress  for 
these  sources  have  been  submitted  as 
Attachment  C  of  the  State  Plan.  The 
requirement  that  sources  constructed 
after  June  26,  1987  are  allowed  up  to 
one  year  to  retrofit  activated  carbon 
injection  for  enhanced  scrubber 
performance  in  order  to  control  mercury 
and  dioxin  does  not  apply  in  Minnesota 
because  all  of  the  large  MVVC  units  in 
that  State  commenced  construction 
prior  to  that  date. 

G.  Public  Hearings 

As  with  State  Implementation  Plans 
for  criteria  pollutants,  EPA  regulations 
in  40  CFR  Part  60,  subpart  B,  make  it 
clear  that  citizen  input  on  §  1  ll(d)/129 
State  Plans  is  encouraged  in  order  to 
help  define  appropriate  emission 
standards  and  retrofit  schedules.  Under 
Subpart  B.  the  minimum  public 
participation  requirements  are  as 
follows: 

1.  Reasonable  notice  of  opportunity 
for  one  or  more  public  hearing(s)  at  least 
30  days  before  the  hearing. 

2.  One  or  more  public  hearing(s)  on 
the  §  lll(d)/129  State  Plan  (or  revision) 


conducted  at  location(s)  within  the 
State,  if  requested. 

3.  Date,  time,  and  place  of  hearing(s) 
prominently  advertised  in  each  region 
affected. 

4.  Availability  of  draft  Section  111(d)/ 
129  State  Plan  for  public  inspection  in 
at  least  one  location  in  each  region  to 
which  it  will  apply. 

5.  Notice  of  hearing  provided  to:  • 

a.  EPA  Regional  Administrator 

b.  Local  affected  agencies 

c.  Other  states  affected 

6.  Certification  that  the  public 
hearing,  if  held,  was  conducted  in 
accordance  with  Subpart  B  and  State 
procedures. 

7.  Hearing  records  must  be  retained 
for  a  minimum  of  two  years.  These 
records  must  include  the  list  of 
commentors.  their  affiliation,  summary 
of  each  presentation  and/or  comments 
submitted,  and  the  State's  responses  to 
those  comments. 

The  amendments  to  incorporate  the 
EG  requirements  into  the  State's  existing 
combustor  rules  were  placed  on  public 
notice  in  the  State  Register  on 
November  17,  1997.  A  copy  of  the 
notice  was  mailed  to  1380  people,  and 
of  those,  193  were  additionally  mailed 
a  copy  of  the  rule.  A  public  hearing  was 
held  on  January  21.  1998,  at  the  MPCA 
offices  in  St.  Paul.  MN.  The  public 
hearing  was  presided  over  by  Judge 
Allan  Klein. 

The  Title  V  permit  for  UPA-Elk  River 
facility  was  placed  on  public  notice  on 
February-  12,  1998.  The  comment  period 
ended  on  March  13,  1998. 

The  Administrative  Order  for  the  NSP 
facility  was  placed  on  public  notice  on 
February  23.  1998  and  the  comment 
period  ended  on  March  25,  1998. 

Each  component  of  the  State's 
submittal  (the  rules.  Title  V  permit  and 
Administrative  Order)  was  public 
noticed  at  some  time.  Each  of  the  public 
notices  stated  that  it  would  be 
submitted  to  EPA  as  part  of  Minnesota's 
lli(d)  plan.  Each  public  notice  also 
stated  that  not  only  would  that  specific 
document  be  submitted  but  the  other 
components  would  be  as  well. 

H.  Submittal  of  State  Progress  Reports  to 
EPA 

States  must  commit  in  the  §  111(d)/ 
129  State  Plan  to  submit  annual  reports 
on  progress  in  the  implementation  of 
the  EG  to  the  EPA. 

In  its  submittal,  the  MPCA  has 
committed  to  submitting  annual 
implementation  progress  reports  to  the 
EPA  beginning  one  year  after  EPA 
approves  the  plan. 


III.  Final  Action 

Based  on  the  rationale  discussed 
above  and  in  further  detail  in  the  TSD 
associated  with  this  action,  EPA  is 
approving  Minnesota's  April  28,  1998 
submittal  of  its  §  lll(d)/129  plan  for 
existing  large  MVVCs.  As  provided  by  40 
CFR  60.28(c),  any  revisions  to 
Minnesota's  §  lll(d)/129  plan  or 
associated  regulations  will  not  be 
considered  part  of  the  applicable  plan 
until  submitted  by  the  State  in 
accordance  with  40  CFR  60.28  (a)  or  (b), 
as  applicable,  and  until  approved  by 
EPA  in  accordance  with  40  CFR  part  60, 
subpart  B. 

Tne  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication.  EPA  is  proposing  to 
approve  the  State  Plan  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  October  13,  1998 
unless,  by  September  11,  1998,  adverse 
or  critical  comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a  timely 
withdrawal  in  the  Federal  Register.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  October  13,  1998. 

IV.  Administrative 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

B.  Executive  Order  13045 

This  final  rule  is  not  subject  to 
Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
Executive  Order  12866. 

C.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses. 
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small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
direct  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  State 
Plan  approvals  under  §  111(d)  of  the 
CAA  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  State  Plan  approval  does  not 
create  any  new  requirements,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA  preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  a  State 
action.  The  CAA  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22,  1995,  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  This  Federal  action  approves 
pre-existing  requirements  under  State 
law,  and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
state,  local,  or  tribal  governments,  or  the 
private  sector,  result  from  this  action. 

E.  Audit  Privilege  and  Immunity  Law 

Nothing  in  this  action  should  be 
construed  as  making  any  determination 
or  expressing  any  position  regarding 
Minnesota's  audit  privilege  and  penalty 
immunity  law  Sections  114C.20  to 
114C.31  of  the  Minnesota  Statute  or  its 
impact  upon  any  approved  provision  in 
the  State  Plan.  The  action  taken  herein 
does  not  express  or  imply  any 
viewpoint  on  the  question  of  whether 
there  are  legal  deficiencies  in  this  or  any 
other  Act  program  resulting  from  the 
effect  of  Minnesota's  audit  privilege  and 
immunity  law.  A  State  audit  privilege 
and  immunity  law  can  affect  only  State 
enforcement  and  cannot  have  any 
impact  on  Federal  enforcement 
authorities.  EPA  may  at  any  time  invoke 
its  authority  under  the  Act  including, 
for  example,  sections  113,  167,  205,  211 
or  213,  to  enforce  the  requirements  or 
prohibitions  of  the  State  plan, 
independently  of  any  State  enforcement 
effort.  la  addition,  citizen  enforcement 
under  section  304  of  the  CAA  is 


likewise  unaffected  by  a  State  audit 
privilege  or  immunity  law. 

F.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to  the 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

G.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  13,  1998.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations,  Municipal  solid  waste. 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  23,  1998. 
Robert  Springer, 

Acting  Regional  Administrator.  Region  V. 

40  CFR  part  62  is  amended  as  follows: 
PART  62— [AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  A  new  center  heading  and 

§§  62.5870.  62.5871,  and  62.5872  are 
added  to  read  as  follows: 


Subpart  Y — Minnesota 

Existing  Large  Municipal  Waste 
Combustors 

§  62.5870     Identification  of  plan. 

"Section  111(d)  Plan  for 
Implementing  the  Large  Municipal 
Waste  Combustor  Emission  Guidelines." 
submitted  by  the  State  on  .^prll  28, 
1998.  The  rules  being  approved  as  part 
of  this  plan  are  being  approved  for  their 
applicability  to  large  municipal  waste 
combustors  in  Minnesota  and  should 
apply  only  to  these  sources. 

§  62.5871     Identification  of  sources. 

The  plan  applies  to  all  existing 
municipal  waste  combustor  units  with 
the  design  capacity  of  93.75*  10  ^  Btu/hr 
or  more.  This  is  the  same  as  having  an 
applicability  threshold  of  the  capacity  to 
process  250  tons  per  day  or  more  of 
municipal  solid  waste. 

§  62.5872     Effective  date. 

The  effective  date  of  the  plan  for 
existing  large  waste  combustors  is 
October  13,  1998. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300684;  FRL-6017-6] 
RIN  2070-78AB 

Potassium  Dihydrogen  Phosphate; 
Exemption  From  the  Requirement  of  a 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 

SUMMARY:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  potassium 
dihydrogen  phosphate  (KH^PO*)  when 
used  as  a  fungicide  in  or  on  all  food 
commodities.  EPA  initiated  this 
regulation  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(Pub.  L.  104-170).  This  regulation 
eliminates  the  need  to  establish  a 
maximum  permissible  level  for  residues 
of  potassium  dihydrogen  phosphate, 
when  applied  in  accordance  with  good 
agricultural  practices. 
DATES:  This  regulation  is  effective 
August  12,  1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  October  13.  1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
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docket  control  number  |OPP-300684|, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St..  SVV.. 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees)  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch.  OPP 
(Tolerance  Fees).  P.O.  Box  360277M. 
Pittsburgh.  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  identified  bv  the 
docket  control  number.  [OPP-300684|. 
must  also  be  submitted  to:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119.  Crystal  Mall  #2 
(CM  #2).  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encr>'ption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  number  (OPP-3006841.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Rita  Kumar,  c/o  Product  Manager 
(PM)  91.  Biopesticides  and  Pollution 
Prevention  Division  (751 IC). 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number  and 
e-mail  address:  9th  fl..  CM  #2  1921 
Jefferson  Davis  Hwy.,  Arlington.  VA 
22202,  (703)308-8291;  e-mail: 
kumar.rita@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  3,  1998  (63 
FR  10352)  (FRL-5772-4).  EPA  proposed, 
pursuant  to  section  408(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (FFDCA). 
21  U.S.C.  346a(d).  to  amend  40  CFR  part 
180  by  establishing  an  exemption  from 


the  requirement  of  a  tolerance  for 
residues  of  potassium  dihydrogen 
phosphate  in  or  on  all  food 
commodities,  when  applied  in 
accordance  with  good  agricultural 
practices. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee, 
received  in  response  to  the  proposed 
rule. 

Based  on  the  reasons  set  forth  in  the 
preamble  to  the  proposed  rule,  EPA  is 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  potassium 
dihydrogen  phosphate  as  set  forth 
below. 

I.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)and  as  was  provided  in 
the  old  section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  governs  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made.  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  October  13,  1998, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  jnust  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
hearing  clerk  should  be  submitted  to  the 
OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issues{s)  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  a  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 


uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

II.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  (OPP-300684].  A  public  version 
of  this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  CM 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington.  VA  22202. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-aocket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above,  is  kept  in 
paper  form.  Accordingly,  in  the  event 
there  are  objections  and  hearing  request, 
EPA  will  transfer  any  copies  of 
objections  and  hearing  requests  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record.  The  official  rulemaking  record  is 
the  paper  record  maintained  at  the 
Virginia  address  in  "ADDRESSES"  at 
the  beginning  of  this  document. 

III.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
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exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.L.  104-4).  Nor  does  it  require  and 
prior  consultation  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28, 
1993),  or  special  considerations  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629).  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997).  In 
additions,  since  tolerance  exemptions 
that  are  established  on  the  basis  of  a 
petition  under  section  408(d)  of  the 
FFDCA,  such  as  the  exemption  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950).  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

rV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  is  not  a 


"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  July  29,  1998. 
Stephen  L.  Johnson, 

Acting  Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1193  is  added  to 
subpart  D  to  read  as  follows: 

§  180.1 193    Potassium  dihydrogen 
phosphate;  exemption  from  the  requirement 
of  a  toierar>ce. 

Potassium  dihydrogen  phosphate  is 
exempted  from  the  requirement  of  a 
tolerance  in  or  on  all  food  commodities 
when  applied  as  a  fungicide  in 
accordance  with  good  agricultural 
practices. 

[FR  Doc.  98-21520  Filed  8-11-98;  8:45  am] 

BILUNG  CODE  6660-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300683;  FRL-6017-5] 
RiN  2070-AB78 

Zucchini  Juice  Added  to  Buffalo  Gourd 
Root  Powder;  Exemption  From  the 
Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  zucchini  juice 
when  used  as  an  alternative  source  of 
the  inert  ingredient  gustatory  stimulant 
cucurbitacin  in  the  pesticide 
formulations  applied  to  various  food 
commodities.  MicroFlo  Company 
submitted  a  petition  to  EPA  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (Pub.  L.  104-170) 
requesting  the  exemption.  This 
regulation  eliminates  the  need  to 
establish  a  maximum  permissible  level 
for  residues  of  zucchini  juice. 


DATES:  This  regulation  is  effective 
August  12,  1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  October  13,  1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  IOPP-3006831. 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St..  SVV., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees)  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch.  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  identified  by  the 
docket  control  number.  |OPP-3006'83l. 
must  also  be  submitted  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Ser\'ices  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  CM  #2,  1921 
Jefferson  Davis  Hwy..  Arlington.  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  number  |OPP-300683l'.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Rita  Kumar,  c/o  Product  Manager 
(PM)  91,  Biopesticides  and  Pollution 
Prevention  Division  (751 IC). 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number  and 
e-mail  address:  9th  fi.,  CM  #2  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202,  (703)308-8291.  e-mail: 
kumar.rita@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  25,  1997  (62  FR 
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34278)  (FRL-5719-7).  EPA  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a(e)  announcing 
the  filing  of  a  pesticide  toleranca 
petition  by  MicroFlo  Company.  719 
Second  Street.  Suite  12,  Davis,  CA 
9561B.  This  notice  included  a  summary 
of  the  petition  prepared  by  the 
petitioner  and  this  summary  contained 
conclusions  and  arguments  to  support 
its  conclusion  that  the  petition 
complied  with  the  Food  Quality 
Protection  Act  (FQPA)  of  199fi.'The 
petition  requested  that  40  CFR 
180.1001(d)  be  amended  by  adding 
zucchini  (Cucurbita  pepo]  juice  to 
buffalo  gourd  {Cucurbita  foetidissima] 
root  powder's  tolerance  exemption 
when  used  in  or  on  various  food 
commodities  at  3.4  grams  of 
cucurbitacin  per  acre  per  season. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  as  defined  in  40  CFR 
1.53.125,  and  include,  but  are  not 
limited  to  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons:  surfactants  such  as 
polyoxyethylene  polymers  and  fattv 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose: 
wetting,  spreading  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  inert  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

Cucurbitacins,  found  in  plants  of  the 
Family  Cucutbitaceae,  act  specifically 
on  Diabroticine  beetles  (com  rootworm 
and  cucumber  beetles)  as  movement 
arrestants  and  compulsive  feeding 
stimulants.  These  have  been  used  in 
pesticide  products  Slam/Adios  and 
Adios  AG,  which  were  developed  to 
replace  highly  toxic  corn  rootworm  and 
cucumber  beetle  insecticides.  When 
used  along  with  cucurbitacin  in  the 
formulation,  a  much  smaller  amount  of 
the  pesticide  active  ingredient  carbaryl 
is  needed  to  achieve  efficacy  against 
these  pests. 

MicroFlo  Company's  current  source  of 
cucurbitacin  is  buffalo  gourd  root 
powder.  The  Agency  established  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  buffalo  gourd 
root  powder  (57  FR  40128.  September  2, 
1992).  Now,  MicroFlo  Company  is 
adding  zucchini  juice  as  an  additional 
source  of  cucurbitacin,  since  production 
of  buffalo  gourd  root  powder  is  costly 
and  unreliable,  and  a  notice  of  filing 
was  published  on  June  25,  1997.  as 
mentioned  above. 


There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

I.  Risk  Assessment  and  Statutory 
Findings 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  an 
exemption  from  the  requirement  for  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
■safe."  Section  408(b)(2)(A)(ii)  defines 
■'safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue..."  EPA  performs  a  number  of 
analyses  to  determine  the  risks  from 
aggregate  exposure  to  pesticide  residues. 
First,  EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 
The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated  and  were  considered  in 
support  of  this  tolerance  exemption 
amendment. 

II.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variabihty  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children. 

Acute  Toxicity 

Acute  mammalian  toxicity  data  were 
submitted  on  zucchini  juice  as  well  as 
buffalo  gourd  root  powder(BGRP). 
Submitted  data  were  found  to  be 
acceptable  and  performed  in  accordance 
with  the  Subdivision  M  Guidelines.  A 
summary  of  the  comparative  toxicology 
data  shows  a  more  favorable 
toxicological  profile  for  the  zucchini 


juice  (Cucurbita  pepo  juice),  as 
compared  to  the  buffalo  gourd  root 
powder  [Cucurbita  foetidissima  root 
powder),  as  a  cucurbit  source  of 
cucurbitacins. 

The  acute  mammalian  toxicity  studies 
indicate  that  the  zucchini  juice  is 
practically  non-toxic  to  mammals.  The 
acute  oral,  acute  dermal,  acute 
inhalation,  primary  eye,  and  skin 
irritation  are  all  toxicity  category  IV.  No 
acute  systemic  toxicity,  irritation  or 
dermal  sensitization  was  exhibited  in 
the  studies  performed  with  the  zucchini 
juice. 

The  pesticide  inert  ingredient 
zucchini  juice  and  the  associated 
component  cucurbitacin  do  not  meet  the 
conditions  of  40  CFR  158.690(b):  based 
on  the  results  of  Tier  I  toxicology 
studies,  neither  Tier  II  nor  III  toxicology 
data  are  required. 

Given  the  small  amounts  used  and 
rapid  degradation  of  zucchini  juice  and 
associated  cucurbitacins,  no  chronic 
effects  are  expected.  Neither  the 
zucchini  juice  and  associated 
cucurbitacins,  nor  metabolites,  are 
known  to,  or  expected  to  have  any  effect 
on  the  immune  or  endocrine  systems. 
Zucchini  juice  and  associated 
cucurbitacins  are  not  carcinogenic. 

III.  Aggregate  Exposures 

In  examining  aggregate  exposure, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  groundwater  or 
surface  water  and  exposure  through 
pesticide  use  m  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

A.  Dietary  Exposure 

1.  Food.  Assumptions,  for  the  purpose 
of  this  maximum  dietary  risk  -  worst 
case  scenario,  (case  crop  -  corn;  the 
example  can  be  extended  to  other  crops) 
include  that  the  zucchini  juice  and  thus, 
the  cucurbitacin,  is  applied  at  the 
maximum  label  rate,  the  maximum 
number  of  times,  the  day  of  harvest,  and 
all  of  the  material  applied  to  the  field  is 
concentrated  in  the  grain;  with  no  loss 
of  zucchini  juice  nor  cucurbitacin  due 
to  any  environmental,  physical, 
chemical  microbial  or  milling/ 
processing  degradation.  This  will  result 
in  2.4375  pounds  of  zucchini  juice  and 
0.0073125  pounds  (3.319875  grams)  of 
cucurbitacins  per  acre. 

The  national  average  grain  yield  for 
com  is  120  -  130  bushels  per  acre.  At 
56  pounds  per  bushel,  for  the  purpose 
of  the  calculation,  that  computes  to 
6,720  pounds  per  acre  using  the  lower 
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yield  value.  The  maximum  label  rates 
allow  for  the  application  of  3.4  grams  of 
cucurbitacin  per  acre.  Assuming  all  of 
the  cucurbitacin  is  concentrated  in  the 
grain,  cucurbitacin  levels  would  be 
0.00051  grams  cucurbitacin  per  pound 
of  grain  corn.  No  adverse  effects  are 
anticipated  at  this  low  exposure  rate. 

2.  Drinking  water  exposure. 
Cucurbitacins  are  insoluble  in  water  and 
transfer  of  the  zucchini  juice  to  drinking 
water  is  highly  unlikely.  No  leaching  or 
groundwater  contamination  is  expected 
to  result  from  registered  uses  according 
to  good  agricultural  practice.  No  uses 
are  registered  for  application  to  bodies 
of  water  and  none  are  being  sought. 

B.  Other  Non-Occupational  Exposure 

Registered  uses  are  limited  to 
agricultural  crop  production  use. 

IV.  Cumulative  Exposure  to  Substances 
with  Common  Mechanisms  of  Toxicity 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

Consideration  of  a  common  mode  of 
toxicity  is  not  appropriate  given  that  the 
zucchini  juice  is  practically  non-toxic  to 
mammals  and  no  information  indicates 
that  toxic  effects  would  be  cumulative 
with  any  other  compounds.  Further,  no 
other  pesticides  or  substances  are 
registered  with  this  mode  of  action. 

V.  Determination  of  Safety  for  Infants 
and  Children 

The  use  sites  for  the  zucchini  juice  are 
all  agricultural  for  control  of 
Diabroticine  beetles.  Therefore, 
nondietary  exposure  to  infants  and 
children  is  not  expected.  The  fact  that 
zucchini  juice  is  practically  non-toxic  to 
mammals;  and  exposure  is  not  likely  to 
occur  from  use,  lead  EPA  to  conclude 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  exposure  to  residue  of 
zucchini  juice.  Because  of  the  lack  of 
toxicity  for  zucchini  juice,  EPA  has  not 
used  the  a  safety  factor  analysis  is 
evaluating  the  risk  posed  by  the 
compound.  This  lack  of  toxicity  also 
supports  not  applying  an  additional 
tenfold  safety  factor  to  protect  infants 
and  children. 

VI.  Determination  of  Safety  for  U.S. 
Population 

The  fact  that  zucchini  juice  is 
practically  non-toxic  to  mammals,  and 
previous  Agency  actions  of  granting  a 
temporary  exemption  (November  30, 


1990,  55  FR  49700),  and  establishing  a 
permanent  exemption  from  the 
requirement  of  a  tolerance  (September  2, 
1992,  57  FR  40128),  for  buffalo  gourd 
root  powder  as  a  source  of  cucurbitacin. 
support  an  amendment  to  the  existing 
tolerance  exemption.  EPA  concludes 
that  zucchini  juice  is  not  likely  to 
present  a  dietary  risk  under  any 
reasonably  foreseeable  circumstances. 
Accordingly.  EPA  finds  that  exempting 
zucchini  juice  from  the  requirement  for 
a  tolerance  will  be  safe  in  that  there  is 
a  reasonable  certainty  of  no  harm  from 
aggregate  exposure  to  zucchini  juice. 

VII.  CODEX  Maximum  Residue  Level 

No  international  tolerances  of 
tolerance  exemptions  have  been  sought. 

VIII.  Existing  Tolerance  or  Tolerance 
Exemptions  for  This  Compound 

Prior  EPA  findings  of  significant 
relevance  to  this  petition  include  an 
exemption  from  the  requirements  of  a 
tolerance  for  residues  of  buffalo  gourd 
root  powder  (Cucurbita  foetidissima 
root  powder)  when  used  as  an  inert 
ingredient  (gustatory  stimulant)  in 
pesticide  formulations  applied  to 
growing  crops  only,  at  application  rates 
not  to  exceed  2.5  Ibs/acre/season  (3.4 
gm/acre/season  of  cucurbitacin).  The 
proposed  rule  was  published  on  July  9, 
1992  (57  FR  30454),  and  the  final  rule 
was  published  on  September  2,  1992  (57 
FR  40128). 

IX.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)and  as  was  provided  in 
the  old  section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  governs  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  October  13,  1998, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
hearing  clerk  should  be  submitted  to  the 
OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 


provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  bv  the 
fee  prescribed  by  40  CFR  180.33(i').  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issues(s)  on  which  a  hearing  is  — 

requested,  the  requestor's  contentions 
on  such  issues,  and  a  summar\'  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  a  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrar\';  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32).' 
Information  submitted  in  coruiection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

X.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-300683!.  A  public  version 
of  this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8;30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division 
{7502C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  CM 
i2.  1921  Jefferson  Davis  Hwv., 
Arlington,  VA  22202. 

Electronic  comments  can  be  sent 
directly  to  EP.^  at: 

opp-docket@epamail  epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
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version,  as  described  above,  is  kept  in 
paper  form.  Accordingly,  in  the  event 
there  are  objections  and  hearing  request. 
EPA  will  transfer  any  copies  of 
objections  and  hearing  requests  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record.  The  official  rulemaking  record  is 
the  paper  record  maintained  at  the 
Virginia  address  in  "ADDRESSES"  at 
the  beginning  of  this  document. 

XI.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866. 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735.  October  4.  1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C.  3501  et 
seq..  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.L.  104-4).  Nor  does  it  require  and 
prior  consultation  as  specified  by 
Executive  Order  12875.  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093.  October  28. 
1993),  or  special  considerations  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629),  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997).  In 
additions,  since  tolerance  exemptions 
that  are  established  on  the  basis  of  a 
petition  under  section  408(d)  of  the 
FFDCA.  such  as  the  exemption  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 


to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

XII.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubhcation  of  the  rule  in 
the  Federal  Register.  This  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  29.  1998. 
Stephen  L,  lohnson, 

Acting  Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  18a-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§180.1001     [Amended] 

2.  In  §  180.1001,  in  paragraph  (d),  the 
table  is  amended  by  adding  the  phrase 
"  ;  or.  Zucchini  juice  [Cucurbita  pepo 
juice)"  after  "Buffalo  gourd  root  powder 
[Cucurbita  foetidissima  root  powder)" 
in  the  "Inert  Ingredients"  column. 

(FR  Doc.  98-21521  Filed  8-11-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  54  and  69 

[CC  Docket  No.  96-45;  FCC  98-120] 

Federal-State  Joint  Board  on  Universal 
Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  Order  changes  the 
funding  year  for  the  schools  and 


libraries  universal  service  support 
mechanism  from  a  calendar  year  cycle 
to  a  fiscal  year  cycle.  This  Order  also 
adjusts  the  amount  of  money  available 
for  schools  and  libraries,  and  rural 
health  care  providers  for  the  period 
from  January  1,  1998  through  June  30, 
1999.  In  addition,  this  Order  establishes 
rules  of  priority  when  a  filing  window 
is  in  effect. 

EFFECTIVE  DATE:  August  12,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Flannery,  Common  Carrier 
Bureau,  (202)  418-7400  or  Adrian 
Wright,  Common  Carrier  Bureau,  (202) 
418-7400. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Fifth 
Order  on  Reconsideration  and  Fourth 
Report  and  Order  in  CC  Docket  No.  96- 
45,  adopted  June  12.  1998  and  released 
June  22.  1998.  The  full  text  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
St..  N.W.,  Washington,  D.C. 

I.  Summary  of  Fifth  Order  on 
Reconsideration  and  Fourth  Report  and 
Order  in  CC  Docket  No.  96-45 

A.  Adjustment  in  Funding  Year  for 
Schools  and  Libraries  Support 
Mechanism 

1.  Upon  reconsideration  on  our  own 
motion,  we  find  that  it  is  in  the  public 
interest  to  change  the  funding  year  for 
the  schools  and  libraries  universal 
service  support  mechanism  from  a 
calendar  yeeir  cycle  (January  1- 
December  31)  to  a  fiscal  year  cycle  that 
will  run  from  July  1-June  30.  Moreover, 
we  conclude  that  the  transition  to  a 
fiscal  year  should  be  implemented 
immediately.  In  order  to  accommodate 
the  transition  to  a  fiscal  year  funding 
cycle,  the  first  funding  period  will  be 
the  18-month  period  that  runs  from 
January  1,  1998  through  June  30,  1999. 
The  second  funding  cycle,  therefore, 
will  begin  on  July  1,  1999.  Applications 
submitted  during  the  initial  75-day 
filing  window  and  approved  for  funding 
by  Schools  and  Libraries  Corporation 
(SLC),  therefore,  will  be  funded  through 
June  30, 1999.  to  the  extent  permitted  by 
funding  constraints.  Parties  seeking 
support  for  the  following  fiscal  year  may 
begin  to  file  applications  on  October  1, 
1998.  We  direct  SLC,  in  consultation 
with  the  Common  Carrier  Bureau,  to 
establish  a  filing  window  for  the  next 
fiscal  year,  to  open  no  later  than  October 
1.  1998.  We  also  conclude  that  SLC 
should  determine  the  length  of  that 
window  and  resolve  other 
administrative  matters  necessary  to 
implement  a  filing  window. 
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2.  We  decide  to  implement  a  fiscal 
year  funding  cycle  for  schools  and 
libraries,  and  to  transition  to  this 
approach  immediately,  for  several 
reasons.  The  immediate  transition  to  a 
fiscal  year  approach  will  ameliorate  the 
concerns  of  applicants  seeking  support 
for  internal  connections  that  they  will 
be  unable  to  complete  installation 
before  December  31,  1998.  which  marks 
the  end  of  the  funding  year  if 
determined  on  a  calendar  year  basis.  We 
recognize  that,  because  of  the  delay  in 
issuing  funding  commitments  to  schools 
and  libraries,  many  applicants  may  not 
be  able  to  complete  by  this  date  the 
internal  connections  for  which  they 
have  sought  universal  service  support. 
The  delay  may  be  attributed  to  a  variety 
of  factors,  including  the  Commission's 
decision  to  implement  an  initial  filing 
window,  and  the  Chairman's  request  to 
SLC  to  conduct  an  independent  audit 
before  disbursing  any  funds,  in  order  to 
protect  against  waste,  fraud,  and  abuse. 
In  short,  the  schools  and  libraries 
support  mechanism  is  being 
implemented  for  the  first  time,  and  the 
Commission  was  not  fully  aware  of  the 
amount  of  time  necessary  to  establish 
administrative  systems  that  ensure 
program  integrity  and  fair  and  orderly 
administration.  Applicants  could  not 
have  anticipated  these  delays  at  the  time 
they  conducted  their  technology  needs 
assessments.  Moreover,  applicants 
understandably  have  been  reluctant  to 
begin  service  or  initiate  the  installation 
of  internal  connections  before  receipt  of 
a  funding  commitment.  Nevertheless, 
schools  and  libraries  that'have  worked 
diligently  to  comply  with  the 
Commission's  requirements  should  not 
be  burdened  unnecessarily  by  this 
delay.  To  further  accommodate  schools 
and  libraries  affected  by  the  delay  in 
implementation,  we  note  that  discounts 
will  be  available  on  eligible  services 
effective  January  1,  1998  or  the  date 
services  begin  pursuant  to  the  contract, 
whichever  is  later.  Moreover,  the 
transition  to  the  fiscal  year  funding 
cycle  adopted  herein  will  afford 
applicants  that  will  receive  support  for 
internal  connections  the  flexibility  to 
complete  the  installation  of  internal 
connections  through  June  of  1999. 

3.  Furthermore,  adopting  a  fiscal  year 
funding  cycle  will  synchronize  the 
schools  and  libraries  universal  service 
support  mechanism  with  the  budgetary 
and  planning  cycles  of  most  schools  and 
libraries.  This  coordination  of  the 
support  mechanism  with  the  applicants' 
internal  administrative  processes  will 
enable  schools  and  libraries  to  plan 
their  technology  needs  in  a  more 
efficient  and  organized  marmer.  In 


addition,  using  a  fiscal  year  funding 
cycle  will  align  universal  service 
contribution  levels  with  the  local 
exchange  carrier  annual  access  tariff 
filing  schedule.  Under  our  rules,  local 
exchange  carriers  file  their  annual  tariffs 
to  be  effective  July  1  of  each  year.  One 
piece  of  information  these  companies 
require  in  order  to  file  their  tariffs  is  the 
universal  service  contribution  factors. 

4.  We  recognize  that,  under  the 
approach  adopted  herein,  some  schools 
and  libraries  that  did  not  file  within  the 
initial  window  in  1998  will  not  be 
eligible  to  receive  funding  until  July 
1999,  rather  than  January  1999.  We  find, 
however,  that  on  balance,  the  benefits 
that  will  be  conferred  on  the 
approximately  30,000  applicants  that 
filed  within  the  initial  window 
outweigh  the  hardship  caused  by  the 
potential  six-month  delay  in  funding  for 
some  applicants.  We  also  find  that  this 
approach  strikes  the  best  balance 
between  fulfilling  the  statutory  mandate 
to  enhance  access  to  advanced 
telecommunications  and  information 
services  for  schools  and  libraries,  and 
fulfilling  the  statutory  principle  that 
"Iqluality  services  should  be  available  at 
just,  reasonable,  and  affordable  rates." 

5.  To  accomplish  this  change,  we 
conclude  that  the  following  revisions  in 
the  funding  cycle  must  be  implemented. 
First,  for  applications  filed  within  the 
initial  75-day  filing  window  seeking 
discounts  on  telecommunications 
services  and  Internet  access,  the 
Administrator  shall  make  funding 
commitments  effective  for  services 
provided  no  earlier  than  January  1. 
1998.  These  services  will  be  funded  at 
the  approved  monthly  level,  consistent 
with  the  information  included  on  the 
school's  or  library's  application,  through 
June  30,  1999.  We  conclude  that  this 
approach  is  reasonable  because 
telecommunications  services  and 
Internet  access  are  generally  provided  a1 
regular,  monthly  intervals  and  are  billed 
on  a  monthly,  recurring  basis. 

6.  Second,  ^or  applications  filed 
within  the  initial  75-day  filing  window 
seeking  discounts  on  internal 
connections,  the  Administrator  shall 
commit  the  approved  amount  of 
support,  but  these  funds  may  be  utilized 
during  the  remainder  of  1998  as  well  as 
during  the  transition  period  through 
June  30,  1999.  We  conclude  that  this 
approach  is  reasonable  because,  unlike 
telecommunications  services  and 
Internet  access,  internal  connections 
generally  entail  nonrecurring  rather 
than  recurring  costs.  Moreover, 
installation  of  internal  connections 
frequently  requires  that  the  projects  be 
timed  to  occur  during  periods  when 
school  is  out  of  session  and  students  are 


not  present  in  instructional  buildings. 
Thus,  the  installation  of  internal  wiring 
might  be  completed  in  stages  during 
winter  and  summer  vacation  periods, 
Accordingly,  we  amend  §  54.507(b)  of 
our  rules. 

7.  The  transition  to  a  fiscal  year 
funding  cycle  adopted  herein  requires 
that  we  reconsider  on  our  own  motion 
the  limitation  on  the  exemption  from 
competitive  bidding  for  voluntary 
extensions  of  contracts.  Our  rules 
currently  provide  that  voluntan.' 
extensions  of  existing  contracts  are  not 
exempt  from  the  competitive  bidding 
rules.  In  order  to  accomplish  an  orderly 
transition  to  the  fiscal  year  funding 
cycle,  however,  we  conclude  that  we 
must  allow  existing  contracts  that  have 
a  termination  date  between  December 
31.  1998  and  June  30,  1999  to  be 
voluntarily  extended  to  a  date  no  later 
than  June '30,  1999.  Although  voluntary- 
extensions  of  contracts  generally  are  not 
exempt  from  the  competitive  bidding 
requirement,  we  adopt  this  limited 
exception  for  voluntary  extensions  of 
contracts  up  to  June  30,  1999.  To  hold 
otherwise  would  result  in  schools  and 
libraries  either  having  to  participate  in 
competitive  bidding  for  only  a  six 
month  service  period  or  not  being 
eligible  for  support  for  that  six  month 
period.  We  conclude  that  either  result 
would  be  both  administratively  and 
financially  unworkable  for  schools  and 
libraries.  We  find,  therefore,  that  it  is  in 
the  public  interest  to  amend  the 
exemption  (in  §  54.511  of  our  rules) 
from  the  competitive  bidding 
requirements,  to  allow  schools  and 
libraries  that  filed  applications  within 
the  75-day  initial  filing  window  to 
extend  voluntarily,  to  a  date  no  later 
than  June  30,  1999,  existing  contracts 
that  otherwise  would  terminate  between 
December  31,  1998  and  June  30,  1999. 

B.  Collections  During  1998  and  the  First 
Six  Months  of  1999 

8.  Consistent  with  section  254  of  the 
Act,  and  the  recommendations  of  the 
Federal-State  Joint  Board  on  Universal 
Service,  we  remain  committed  to 
providing  support  to  eligible  schools 
and  libraries  for  telecommunications 
services.  Internet  access,  and  internal 
connections.  We  share  the  concerns  of 
commenters  that  curtailing  collections 
may  have  adverse  impacts  on  schools 
and  libraries,  particularly  the  neediest 
of  those  entities.  We,  therefore,  remain 
dedicated  to  providing  support  in  a 
manner  that  targets  the  most 
economically  disadvantaged  schools 
and  libraries.  At  the  same  time,  we  are 
cognizant  of  the  concerns  cf  many 
legislators  that  we  must  balance  the 
need  to  provide  support  for  schools  and 
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libraries  against  the  need  to  continue  to 
provide  support  for  high  cost  carriers, 
and  to  keep  telephone  rates  affordable 
throughout  the  country.  We  note  that, 
pursuant  to  the  1996  Act.  the 
Commission  has  taken  significant  action 
to  implement  the  universal  service 
provisions  of  the  Act.  At  the  present 
time,  the  rural,  insular,  and  high  cost 
telephone  subscribers  continue  to 
receive  high  cost  support  at  the  same 
level  that  they  have  received  for  years. 
In  addition,  one  of  the  first  steps  in 
universal  service  reform  was  to  make 
existing  high  cost  support  explicit. 
Moreover,  we  have  expanded  the 
Commission's  low-income  programs. 
Lifeline  Assistance  (Lifeline)  and 
Lifeline  Connection  Assistance  (Link 
Up).  For  example,  we  adopted  the  Joint 
Board's  recommendation  that  Lifeline 
service  should  be  provided  to  low- 
income  consumers  nationwide,  even  in 
states  that  had  not  previously 
participated  in  Lifeline,  and  that  all 
eligible  telecommunications  carriers 
should  be  required  to  provide  Lifeline 
service.  The  Commission  remains 
committed,  pursuant  to  section  254.  to 
implementing  all  parts  of  universal 
service. 

9.  We  find,  therefore,  that  it  is 
prudent  to  begin  funding  collections  for 
a  new  mechanism  at  a  reduced  level, 
and  allow  for  the  possibility  of 
increased  collections  in  the  future.  We 
note  that  this  phase-in  approach  to 
funding  is  consistent  with  the  decision 
in  the  Universal  Service  Order,  62  FR 
32862  dune  17,  1997),  and  with  the 
initial  funding  for  high  cost  support 
when  the  National  Exchange  Carrier 
Association  (NECA)  began  its  high  cost 
collection  and  distribution  efforts  in 
1986.  In  providing  support  for  schools, 
libraries,  and  rural  health  care 
providers,  we  strive  to  ensure  a  smooth 
transition  to  the  new  universal  service 
support  mechanisms  and  to  minimize 
disruption  to  consumers.  We  find  that 
our  decision  to  adjust  the  maximum 
amounts  that  may  be  collected  or  spent 
in  1998  is  consistent  with  these  goals. 

10.  We  therefore  find  that  we  should 
not  increase  the  quarterly  collection 
amounts  at  this  time  with  respect  to  the 
schools  and  libraries  and  rural  health 
care  support  mechanisms.  We  therefore 
conclude  that  establishing  quarterly 
collection  rates  for  the  schools  and 
libraries  support  mechanism  of  $325 
million  for  each  of  the  third  and  fourth 
quarters  of  1998  and  the  first  and 
second  quarters  of  1999  will  preser\'e 
the  dual  statutory  mandates  to  maintain 
affordable  rates  throughout  the  country 
and  to  "enhance  *   •   *  access  to 
advanced  telecommunications  and 
information  services  for  all  public  and 


non-profit  elementary  and  secondary 
school  classrooms  *   *   •  and  libraries." 
These  collection  rates  maintain  current 
collection  rate  levels  and  will  not 
increase  interstate  telecommunications 
carriers'  costs  of  providing  service. 
Moreover,  these  collection  rate  levels 
should  ensure  that  long  distance  rates, 
overall,  will  continue  to  decline.  On 
June  16,  1998,  incumbent  local 
exchange  carriers  will  file  new  access 
tariffs  with  rates  to  become  effective  on 
July  1,  1998.  Based  on  preliminary 
information  filed  by  these  carriers  on 
April  2,  1998,  we  estimate  their  total 
access  charge  revenues  to  decline  by 
approximately  $720  million  below 
current  levels,  measured  on  an 
annualized  basis  at  current  demand 
levels.  The  Third  Quarter  Contribution 
Factors  Public  Notice,  released  by  the 
Common  Carrier  Bureau  upon  adoption 
of  this  Order,  will  produce  a  reduction 
in  total  interexchange  carrier  payments 
of  approximately  $85  million.  Based  on 
this,  total  interexchange  carrier 
payments  for  access  services  and 
universal  service  contributions  should 
decrease  by  approximately  $800  million 
on  July  1,  1998.  At  the  same  time,  based 
on  the  estimated  demand  for  support  by 
schools  and  libraries  that  filed 
applications  during  the  initial  75-day 
filing  window,  these  collection  rates 
will  be  sufficient  to  fully  fund  requests 
for  support  for  telecommunications 
services,  and  Internet  access,  and  to 
fully  fund  requests  by  the  neediest 
schools  and  libraries  for  support  for 
internal  connections. 

11.  We  further  conclude  that  we 
should  establish  maximum  collection 
rates  for  the  rural  health  care  support 
mechanism  at  $25  million  for  each  of 
the  third  and  fourth  quarters  of  1998. 
These  collection  rates  are  consistent 
with  projected  demand  and  there  is  no 
evidence  that  eligible  health  care 
providers  will  require  additional 
funding  this  year.  Consistent  with  the 
Universal  Service  Order,  we  do  not  want 
the  Universal  Service  Administrative 
Company  (USAC)  to  collect  funds  that 
exceed  demand.  Because  the  rural 
health  care  support  mechanism  will 
continue  to  be  funded  on  a  calendar, 
rather  than  a  fiscal,  year  basis,  and 
because  the  mechanism  is  still  in  the 
very  early  stages,  we  find  that  we 
should  not  adopt  maximum  collection 
rates  beyond  1998.  Instead,  we  will 
evaluate  the  1999  collection  rates  for  the 
rural  health  care  support  mechanism  in 
the  future. 

12.  The  universal  service  support 
mechanisms  will  provide  substantial 
support  to  schools,  libraries,  and  health 
care  providers  without  imposing 
unnecessary  burdens  on  consumers,  and 


the  most  economically  disadvantaged 
schools  and  libraries  will  receive  the 
greatest  share  of  support,  consistent 
with  the  discount  matrix  contained  in 
the  Universal  Service  Order.  We  seek  to 
provide  support  to  schools,  libraries, 
and  rural  health  care  providers  in  a 
manner  that  does  not  require 
consumers'  rates  to  rise  and  without 
causing  rate  chum.  Some  commenters 
assert  that  a  certain  amount  of  rate 
chum  is  to  be  expected  in  a  competitive 
marketplace.  That  may  be  tme,  but  we 
remain  committed  to  ensuring  that 
universal  service  does  not  exacerbate 
any  rate  chum  that  may  already  exist  in 
the  marketplace.  Excessive  and 
unnecessary  rate  chum  would  be 
disruptive  to  consumers,  a  result  we 
wish  to  avoid. 

13.  Numerous  commenters  take  issue 
with  the  Commission's  proposal  to 
revise  collections  for  the  schools  and 
libraries  and  rural  health  care  universal 
service  support  mechanisms  consistent 
with  anticipated  reductions  in  access 
charges.  We  agree  with  the  Alaska 
Commission  that  funding  for  the  new 
universal  service  support  mechanisms 
"must  be  balanced  against  potential 
impact  on  rates  and  universal  service," 
and  that  is  precisely  the  approach  we 
are  adopting.  We  conclude,  therefore, 
that  a  gradual  phase-in  of  the  schools, 
libraries,  and  mral  health  care  universal 
service  support  mechanisms  that  takes 
advantage,  and  reflects  the  timing,  of 
access  charge  reductions  will  provide 
substantial  support  for  eligible  services 
ordered  by  eligible  schools,  libraries  and 
mral  health  care  providers,  and  at  the 
same  time  will  avoid  disruption  to 
consumers. 

14.  Many  commenters  note  that 
schools  and  libraries  have  expended 
substantial  resources,  in  terms  of  both 
time  and  money,  in  applying  for 
discounted  services,  all  with  the 
expectation  that  a  maximum  of  $2.25 
billion  in  funding  would  be  available. 
We  share  the  concern  of  the  U.S. 
Department  of  Education  and  other 
commenters  that  schools  and  libraries 
require  predictability  of  funding  to 
facilitate  long-range  technology 
planning,  and  that  our  actions  here 
should  not  discourage  schools  and 
libraries  from  seeking  universal  service 
support.  We  agree  that  the  submission 
of  over  30,000  applications 
demonstrates  substantial  demand  for 
universal  service  support  for  schools 
and  libraries,  and  we  applaud  the 
entities  that  have  worked  diligently  to 
comply  with  our  rules.  We  are  troubled 
by  the  dismption  imposed  on  schools 
and  libraries  and  we  hope  to  avoid  this 
situation  in  the  future.  At  the  same  time, 
we  must  be  mindful  of  the  effects  of  the 
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schools  and  libraries  and  rural  health 
care  support  mechanisms  on  consumers. 
If  we  were  to  hind  these  support 
mechanisms  to  the  hill  amount  of  the 
caps  adopted  in  the  Universal  Service 
Order,  there  would  be  negative 
consequences  for  consumers.  Congress 
mandated  that  universal  service  has 
many  components,  including  support 
for  schools,  libraries,  and  rural  heahh 
care  providers,  as  well  as  the  directive 
to  maintain  rates  at  an  affordable  level. 
We  conclude,  therefore,  that  reducing 
the  collection  rates  for  the  schools  and 
libraries  and  rural  health  care  support 
mechanisms  during  the  initial 
implementation  is  consistent  with  the 
Act  and  is  the  most  prudent  course  to 
take  at  this  time. 

15.  Several  commenters  maintain  that 
revising  collections  levels  for  the 
schools  and  libraries  and  rural  health 
care  support  mechanisms  to  match 
projected  reductions  in  access  charges 
would  impose  an  unreasonable  and 
disproportionate  burden  on  CMRS  and 
other  wireless  providers  that  do  not  pay 
access  charges,  and  that  such  an 
approach  would  not  be  competitively 
neutral.  One  of  the  dissenting 
statements  similarly  suggests  that 
wireless  carriers  are  being 
disproportionately  burdened  because 
they  do  not  pay  access  charges.  We  note 
first  that  we  are  not  here  adopting  our 
proposal  in  the  Collection  Public  Notice. 
63  FR  27542  (May  19,  1998),  to  increase 
schools  and  libraries  funding  to  levels 
that  match  projected  reductions  in 
access  charges  paid  by  long-distance 
carriers.  We  are  instead  freezing  for  the 
next  four  quarters  the  contribution 
levels  in  place  during  the  second 
quarter  of  1998.  Thus,  no  carrier  will 
experience  increased  universal  service 
obligations  as  a  result  of  an  increase  in 
funding  for  the  schools  and  libraries 
support  mechanism.  Second,  we  find 
that  CMRS  and  other  wireless  carriers 
are  not  disproportionately  burdened 
because  they  pay  universal  service 
obligations  even  though  they  do  not 
benefit  from  access  charge  reductions. 
Before  passage  of  the  1996  Act,  only 
interstate  long-distance  carriers  paid  for 
universal  service  in  the  interstate 
jurisdiction,  either  directly  or  through 
access  charges.  The  1996  Act,  however 
changed  that  by  requiring  universal 
service  to  be  supported  by  all  interstate 
telecommunications  carriers,  whether  or 
not  they  had  previously  paid  access 
charges.  The  point  of  the  1996  Act  in 
this  respect  was  to  end  the  existing 
discriminatory  treatment  of  long- 
distance carriers,  and  impose  universal 
service  obligations  as  well  on  other 
interstate  carriers,  including  CMRS 


carriers.  The  1996  Act  also  established 
that  universal  service  be  funded  in  a 
competitively  neutral  manner.  To 
implement  that,  we  have  required  that 
all  interstate  telecommunications 
carriers  contribute  to  universal  service 
based  on  end-user  revenues.  We 
continue  to  believe  that  to  be  a 
reasonable  approach  to  implementing 
the  competitive  neutrality  requirements 
of  the  Act.  Finally,  to  the  extent  that  the 
Collection  Public  Notice  noted  the 
relation  between  universal  ser\'ice 
obligations  and  access  charge 
reductions,  it  was  simply  to  note  that 
overall  the  Commission's  actions  have 
reduced  the  cost  of  providing  long 
distance  service — an  issue  of  significant 
public  interest.  We  note  similarly  here 
that,  since  passage  of  the  1996  Act, 
competition  and  changes  in  reciprocal 
compensation  arrangements  between 
CMRS  providers  and  local  exchange 
carriers  (LECs)  have  helped  provide  for 
the  lowest  wireless  prices  for  consumers 
in  history,  despite  wireless  carriers' 
contributions  to  universal  service. 

16.  The  contention  in  one  of  the 
dissents  that  universal  service 
contributions,  at  least  to  the  extent  used 
to  provide  support  for  non- 
telecommunications  services,  constitute 
an  unlawful  tax  is  neither  new  nor 
correct.  As  the  Commission  has  found 
previously,  contributions  to  the 
universal  service  mechanisms  do  not 
represent  taxes  enacted  under 
Congress's  taxing  authority.  Rather,  thev 
constitute  fees  enacted  pursuant  to 
Congress's  Commerce  power.  We  noted 
previously  that  the  contribution 
requirements  do  not  violate  the 
Origination  Clause  of  the  Constitution 
because  "universal  service  contributions 
are  not  commingled  with  government 
revenues  raised  through  taxes,"  and 
universal  service  support  mechanisms 
therefore  are  not  a  "general  welfare 
scheme"  of  the  type  found  by  courts  to 
be  taxes.  In  United  States  v.  Munoz- 
Flores  and  elsewhere,  the  Supreme 
Court  has  held  that  Congress  does  not 
exercise  its  taxing  powers  when  funds 
are  raised  for  a  specific  government 
program.  Universal  service 
contributions  are  deposited  into  a 
specific  fund  estabfished  as  part  of  the 
universal  service  mechanisms  to 
provide  money  support  for  those 
mechanisms  and  therefore  do  not 
constitute  taxes. 

17.  Our  conclusion  that  universal 
service  contributions  are  not  a  tax  is  not 
changed  by  the  citation  to  Thomas  v. 
Network  Solutions,  Inc.  There,  the  court 
found  that  part  of  the  charge  made  by 
the  National  Science  Foundation's 
contractor  for  the  registration  of  internet 
domain  names  was  a  tax  rather  than  a 


fee  because  it  provided  "revenue  for  the 
government  for  projects  that  did  not 
directly  benefit  the  payees  or  otherwise 
apply  to  the  purposes  furthered  by  the 
[agreement  between  the  NSF  and  its 
contractor]."  Here,  by  contrast, 
universal  service  contributions  are  not 
intended  to  raise  general  revenue  as 
they  are  placed  in  a  segregated  fund 
dedicated  for  a  specific  regulatorv 
purpose,  and,  as  we  have  noted 
previously,  all  telecommunications 
carriers  required  to  contribute  benefit 
from  the  ubiquitous 
telecommunications  network  that 
universal  service  makes  possible.  Even 
if  this  were  not  the  case,  Munoz-Flores 
rejects  the  proposition  that  a  charge  is 
a  tax  unless  the  payees  benefit  from  its 
payment. 

18.  Finally,  we  note  that  the  argument 
that  universal  service  contributions  for 
the  schools  and  libraries  mechanisms 
constitutes  an  unlawful  tax  can  be  and 
has  been  made  with  respect  to  the  entire 
universal  service  program.  This 
argument  proves  too  much.  If  that 
interpretation  were  correct,  the  entire 
universal  service  program,  including 
support  for  service  to  rural  and  high 
cost  areas,  would  constitute  an  unlawful 
tax.  This  interpretation  is  incorrect 
because,  as  noted  above.  Congress  need 
not  exercise  its  taxing  powers  to  fund  a 
specific  government  program  through 
fees.  This  is  precisely  what  Congress  has 
done  with  respect  to  universal  ser\'ice. 

19.  We  find,  therefore,  that  it  ser\'es 
the  public  interest  to  adjust  the  amounts 
that  the  Commission  directed  the 
Administrator  to  collect  and  spend  for 
the  second  six  months  of  1998.  as 
described  herein.  We  amend  our 
previous  decision,  and  direct  USAC  to 
collect  only  as  much  as  required  bv 
demand,  but  in  no  event  more  than  S25 
million  per  quarter  for  the  third  and 
fourth  quarters  of  1998  for  the  rural 
health  care  universal  service  support 
mechanism.  We  direct  USAC  to  collect 
only  as  much  as  required  bv  demand, 
but  in  no  event  more  than  S325  million 
per  quarter  for  the  third  and  fourth 
quarters  of  1998  and  the  first  and 
second  quarters  of  1999  to  support  the 
schools  and  libraries  universal  service 
support  mechanism.  We  also  direct  the 
Rural  Health  Care  Corporation  (RHCC) 
to  commit  to  applicants  no  more  than 
SlOO  million  for  disbursement  during 
1998,  and  direct  SLC  to  commit  to 
applicants  no  more  than  Sl.92.'i  billion 
for  disbursement  d'.iring  1998  and  the 
first  half  of  1999.  Tne  adoption  of  these 
limits  on  disbursements  supersedes  anv 
prior  restrictions  on  expenditures 
during  1998. 

20.  Furthermore,  we  conclude  that  the 
carryover  of  unused  funding  authority 
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will  not  apply  for  the  funding  period 
January  1.  1998  through  June  30.  1999. 
That  is.  to  the  extent  that  the  amounts 
collected  in  the  funding  period  January 
1.  1998  through  June  30,  1999  are  less 
than  $2.25  billion,  the  difference  will 
not  be  carried  over  to  subsequent 
funding  years.  Consistent  with  the 
phased-in  approach  to  funding  for  the 
schools  and  libraries  and  rural  health 
care  support  mechanisms  that  we  have 
adopted  herein,  we  find  it  unnecessary 
to  carry  over  unused  funding  authority. 
To  the  extent  that  funds  are  collected 
but  not  disbursed  in  the  funding  period 
January  1.  1998  through  June  30,  1999, 
however,  those  collected  funds  would 
be  carried  over  to  the  next  funding 
period.  Accordingly,  we  amend 
§§54.5Q7(a)  and  54.623(a)  of  our  rules. 

C.  Rules  of  Priority  for  the  Schools  and 
Libraries  and  Rural  Health  Care  Support 
Mechanisms 

21.  Schools  and  Libraries  Support 
Mechanism.  Upon  further 
consideration,  we  find  that  we  must 
adopt  additional  new  rules  of  priority  to 
ensure  that,  when  a  filing  window 
period  is  in  effect,  support  is  directed 
toward  the  most  economically 
disadvantaged  schools  and  libraries,  as 
well  as  toward  those  located  in  rural 
areas.  Consistent  with  the  statute  and 
the  recommendations  of  the  Joint  Board, 
we  have  consistently  focused  on 
ensuring  that  the  services  eligible  for 
universal  service  support  are  affordable 
for  all  eligible  schools  and  libraries. 
Under  the  discount  matrix,  the  most 
economically  disadvantaged  schools 
and  libraries  are  eligible  for  the  greatest 
levels  of  discount.  For  example,  schools 
with  between  75  and  100  percent  of 
their  students  eligible  for  the  national 
school  lunch  program  are  eligible  for  90 
percent  discounts  on  all  eligible 
services.  In  the  Universal  Service  Order. 
we  established  a  priority  system  under 
which  the  most  economically 
disadvantaged  schools  and  libraries, 
those  with  over  50  percent  of  their 
student  populations  eligible  for  the 
national  school  lunch  program,  would 
have  priority  when  only  $250  million  is 
available  to  be  committed  in  a  given 
funding  year.  The  rules  of  priority 
adopted  in  the  Universal  Service  Order, 
however,  were  premised  on  the 
assumption  that  support  would  be 
distributed  on  a  first  come,  first  served 
basis.  That  is,  the  $250  million  trigger 
was  established  before  the  Commission 
adopted  a  window  filing  period.  We 
conclude  that  we  must  adopt  additional 
new  rules  of  priority  premised  on  the 
existence  of  a  filing  window  period 
during  which  all  applications  received 
within  the  window  are  treated  as  if  filed 


simultaneously.  We  also  conclude  that 
new  rules  of  priority  are  necessary  to 
account  for  the  fact  that  the  support 
requested  by  schools  and  libraries 
during  the  initial  filing  window  exceeds 
the  total  authorized  support  available 
for  the  funding  period  January  1,  1998 
through  June  30,  1999.  Moreover,  there 
is  the  possibility  that  support  requested 
by  schools  and  libraries  during 
subsequent  filing  windows  may  exceed 
the  total  authorized  support  available  in 
subsequent  funding  years.  Therefore,  we 
adopt  new  rules  of  priority  that  will 
operate  when  a  filing  window  is  in 
effect.  We  do  not,  however,  alter  the 
rules  of  priority  for  applicants  that 
request  support  when  a  filing  window  is 
not  in  effect.  Although,  in  this  initial  18- 
month  funding  period,  only  the 
applications  filed  during  the  initial  75- 
day  filing  window  will  receive  support, 
it  is  possible  that  in  future  funding  years 
support  could  be  provided  for 
applications  filed  outside  of  a  filing 
window  period. 

22.  The  additional  new  rules  of 
priority  described  below  will  equitably 
provide  the  greatest  assurance  of 
support  to  the  schools  and  libraries  with 
the  greatest  levels  of  economic 
disadvantage  while  ensuring  that  all 
applicants  filing  during  a  window 
receive  at  least  some  support  in  the 
event  that  the  amounts  requested  for 
support  submitted  during  the  filing 
window  exceed  the  total  support 
available  in  a  funding  year.  Because 
these  rules  of  priority  utilize  the 
discount  matrix,  which  provides  higher 
discounts  for  schools  and  libraries  in 
rural  areas,  they  also  equitably  provide 
greater  support  to  schools  and  libraries 
in  rural  areas.  These  rules,  therefore, 
further  implement  the  Commission's 
prior  decisions  to  allocate  support  for 
schools  and  libraries  in  a  manner  that 
provides  higher  levels  of  support  for 
rural  areas  and  areas  with  greater 
economic  disadvantage,  while 
recognizing  that  every  eligible  school 
and  library  should  receive  some 
assistance.  Further,  these  rules  of 
priority  are  consistent  with  the 
suggestions  of  several  commenters. 
Upon  further  consideration,  we 
conclude  that  these  new  rules  of  priority 
will  best  promote  the  universal  service 
goals  of  the  Communications  Act. 
Accordingly,  we  amend  §  54.507(g)  of 
our  rules. 

23.  The  additional  new  rules  of 
priority  for  the  schools  and  libraries 
universal  service  support  mechanism 
shall  operate  as  described  herein  for 
applicants  that  submit  a  request  for 
support  within  an  established  filing 
window.  When  the  filing  window 
closes,  SLC  shall  calculate  the  total 


demand  for  support  submitted  by 
applicants  during  the  filing  window.  If 
total  demand  exceeds  the  total  support 
available  in  that  funding  year,  SLC  shall 
take  the  following  steps.  SLC  shall  first 
calculate  the  demand  for 
telecommunications  services  and 
Internet  access  for  all  discount 
categories.  These  services  shall  receive 
first  priority  for  the  available  funding. 
SLC  shall  then  calculate  the  amount  of 
available  funding  remaining  after 
providing  support  for  all  requests  for 
telecommunications  services  and 
Internet  access.  SLC  shall  allocate  the 
remaining  funds  to  the  requests  for 
support  for  internal  connections, 
beginning  with  the  most  economically 
disadvantaged  schools  and  libraries,  as 
determined  by  the  schools  and  libraries 
discount  matrix.  That  is,  schools  and 
libraries  eligible  for  a  90  percent 
discount  shall  receive  first  priority  for 
the  remaining  funds,  and  those  funds 
will  be  applied  to  their  requests  for 
internal  connections.  To  the  extent  that 
funds  remain,  SLC  shall  next  allocate 
funds  toward  the  requests  for  internal 
connections  submitted  by  schools  and 
libraries  eligible  for  an  80  percent 
discount,  then  for  a  70  percent  discount, 
and  shall  continue  committing  funds  for 
internal  connections  in  the  same 
manner  to  the  applicants  at  each 
descending  discount  level  until  there 
are  no  funds  remaining. 

24.  If  the  remaining  funds  are  not 
sufficient  to  support  all  of  the  funding 
requests  that  comply  with  the 
Commission's  rules  and  eligibility 
requirements  within  a  particular 
discount  level,  SLC  shall  divide  the 
total  amount  of  remaining  support 
available  by  the  amount  of  support 
requested  within  the  particular  discount 
level  to  produce  a  pro-rata  factor.  Thus, 
for  example,  if  all  applicants  eligible  for 
discounts  of  90  percent  may  be  fully 
funded,  but  there  are  not  sufficient 
funds  remaining  to  fully  fund  internal 
connections  for  applicants  eligible  for 
discounts  of  80  percent,  SLC  shall 
reduce  the  support  level  for  each 
applicant  that  is  eligible  for  an  80 
percent  discount  by  multiplying  the 
appropriate  requested  amount  of 
support  by  the  pro-rata  factor.  SLC  shall 
then  allocate  funds  to  each  applicant 
within  the  80  percent  discount  category 
based  on  this  reduced  discount  level. 
SLC  shall  commit  support  to  all 
applicants  consistent  with  the 
calculations  described  herein.  We 
expect  that,  for  the  initial  18-month 
funding  period,  the  collection  levels 
established  in  this  Order  will  enable  all 
of  the  applicants  eligible  for  discounts 
of  90  percent  to  receive  full  support  for 
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internal  connections,  and  that  at  least  a 
substantial  portion,  if  not  all,  of  the 
support  requested  for  internal 
connections  by  applicants  eligible  for 
discounts  of  80  percent  will  be 
provided. 

25.  In  light  of  our  decision  to  reduce 
the  collection  levels  for  schools  and 
libraries  at  this  time,  we  find  that  our 
revised  method  of  prioritization  is  the 
best  way  to  provide  substantial  and 
predictable  support  for  schools  and 
libraries.  We  conclude  that,  to  the  extent 
that  we  are  unable  at  this  time  to  fund 
demand  fully,  the  best  approach  is  to 
provide  full  support  for  recurring 
services,  and  to  direct  support  for 
internal  connections  to  the  neediest 
schools  and  libraries.  We  agree  with 
commenters  who  state  that  it  would  be 
the  most  economically  disadvantaged 
schools  and  libraries  that  would  suffer 
the  most  if  internal  connections  were 
not  funded.  The  data  received  from  the 
applications  submitted  during  the  initial 
filing  window  also  support  this  revision 
in  our  rules  of  priority. 

26.  Rural  Health  Care  Support 
Mechanism.  The  Commission 
concluded  in  the  Universal  Service 
Order  that  support  for  health  care 
providers  should  be  allocated  on  a  first- 
come,  first-served  basis.  Unlike  the 
schools  and  libraries  support 
mechanism,  however,  the  Commission 
did  not  adopt  rules  that  allocate  .support 
among  health  care  providers  on  the 
basis  of  their  economic  circumstances. 
We  determine  that  we  should  adopt 
rules  that  will  take  effect  in  the  event 
that  the  support  requested  by  health 
care  providers  during  a  filing  window 
exceeds  the  total  authorized  support  in 
a  funding  year.  As  with  the  schools  and 
libraries  mechanism,  our  decisions  to 
adjust  the  maximum  collection  amounts 
during  1998  and  to  adopt  a  filing 
window  for  the  rural  health  care 
support  mechanism  lead  us  to  conclude 
that  we  should  establish  rules  to 
allocate  funds  in  the  event  that  all  of  the 
available  funds  will  be  requested  before 
the  window  period  closes.  Several 
commenters  suggested  various  means  by 
which  to  prioritize  the  need  of  health 
care  providers.  We  conclude,  however, 
that  the  complexity  of  the  proposals 
outweighs  their  utility.  We  are  not 
convinced  that  the  administrative 
burden  and  the  costs  associated  with 
any  of  the  proposals  outweighs  the 
benefits  that  would  accrue  to  health  care 
providers. 

27.  We  conclude,  therefore,  that  we 
should  not  adopt,  at  this  time,  a  method 
by  which  to  prioritize  health  care 
providers  in  the  event  that  demand 
requested  during  a  filing  window 
exceeds  available  support.  We  conclude 


instead  that  we  should  adopt  a  pro-rata 
rule  that  will  reduce  each  applicant's 
level  of  support  by  an  equal  amount  in 
the  event  that  demand  exceeds  the  total 
fund  allocated  for  a  given  funding  year. 
This  approach  will  ensure  fairness  and 
equity  to  each  health  care  provider 
applying  for  universal  service  support 
and  will  not  impose  an  undue 
administrative  burden  upon  either  the 
applicants  or  the  Administrator.  If, 
however,  parties  submit  specific 
prioritization  methods  that  can  be 
implemented  without  substantial 
expense,  administrative  burden,  or 
complexity,  and  that  ensure  equitable 
distribution  of  funds  as  well  or  better 
than  the  pro-rata  rule  we  adopt  herein, 
we  will  consider  modif\'ing  this 
approach  in  the  future. 

28.  When  the  filing  window  closes. 
RHCC  shall  calculate  the  total  demand 
for  support  submitted  by  all  eligible 
applicants.  If  the  total  demand 
submitted  during  the  filing  window 
exceeds  the  total  funding  available  for 
the  funding  year.  RHCC  shall  take  the 
following  steps.  RHCC  shall  divide  the 
total  funds  available  for  the  funding 
year  by  the  total  amount  of  support 
requested  to  produce  a  pro-rata  factor. 
RHCC  shall  multiply  the  pro-rata  factor 
by  the  total  amount  of  support  requested 
by  each  applicant  that  has  filed  during 
the  filing  window.  RHCC  shall  then 
commit  funds  to  each  applicant 
consistent  with  this  calculation.  For 
example,  if  at  the  close  of  the  filing 
window  $125  million  has  been 
requested  in  1998,  RHCC  would 
calculate  the  pro-rata  factor  by  dividing 
$100  million  by  $125  million  to  produce 
a  factor  of  four-fifths  (.8).  RHCC  would 
then  multiply  the  total  dollar  amount 
requested  by  each  applicant  by  .8  and 
would  commit  such  reduced  dollar 
amount  to  each  applicant.  We,  therefore, 
add  section  54.623(f)  to  our  rules. 

29.  We  conclude  that  the  amendments 
to  our  rules  adopted  herein  shall  be 
effective  upon  publication  in  the 
Federal  Register.  Prior  to  their 
publication  in  the  Federal  Register,  the 
Commission  will  submit  a  report  on  the 
amended  rules  adopted  herein  to 
Congress  and  the  GAO,  as  required  by 
the  Contract  with  America 
Advancement  Act  (CWAAA).  Pursuant 
to  the  CWAAA,  the  amended  rules  may 
take  effect  following  that  submission. 
Contrary  to  the  suggestion  in 
Commissioner  Furchtgott-Roth's 
dissent,  the  CWAAA  does  not  require 
that  the  Commission  wait  60  days  after 
this  submission  is  made  for  the  rules  to 
go  into  effect.  Such  a  delay  in  the 
effective  date  is  required  only  for  major 
rules,  and  by  definition  "major  rules" 
do  "not  include  any  rule  promulgated 


under  the  Telecommunications  Act  of 
1996  and  the  amendments  made  bv  that 
Act."  We  have  confirmed  with  the 
Office  of  Management  and  Budget, 
which  is  responsible  for  determining 
whether  or  not  a  rule  is  major,  that  the 
amended  rules  adopted  herein  are 
promulgated  under  the 
Telecommunications  Act  of  1996 
because  they  are  part  of  the 
Commission's  continuing 
implementation  of  section  254  as  added 
by  the  1996  Act  and  therefore  are  non- 
major  rules.  Despite  the  Order's  citation 
in  the  ordering  paragraphs  to  other 
provisions  of  the  Communications  Act 
as  subsidiary'  sources  of  authority,  it 
could  not  be  clearer  that  the  amended 
rules  adopted  herein  implement  the 
1996  Act  because  explicit  statutory- 
authorization  for  the  universal  service 
mechanism  for  schools  and  libraries  did 
not  exist  prior  to  addition  of  section  254 
by  the  1996  Act.  We  find  that  we  have 
good  cause  to  take  such  action,  pursuant 
to  the  Administrative  Procedure  Act, 
because  compliance  with  these 
amendments  requires  preparation  only 
by  USAC,  SLC,  and  RHCC.  each  of 
which  is  able  to  comply  with  these 
amendments  in  a  short  amount  of  time. 
Compliance  with  these  amendments 
does  not  require  preparation  by  other 
affected  entities,  such  as  schools, 
libraries,  or  health  care  providers.  To 
the  extent  that  contributors  are  affected, 
their  burdens  are  lessened. 

D.  Level  of  Compensation  for  Officers 
and  Employees  of  the  Administrative 
Corporations 

30.  We  conclude  that  Congress's 
intent  regarding  the  level  of 
compensation  for  officers  and 
employees  of  SLC  and  RHCC  was 
clearly  stated  in  both  section  2005(c)  of 
the  Senate  bill  and  in  the  Conference 
Report.  The  Senate  and  the  House- 
Senate  conferees  expressly  stated  that 
there  should  be  limits  on  the  level  of 
compensation  afforded  to  the  officers 
and  employees  of  the  two  independent 
corporations.  We  conclude,  therefore, 
con.sistent  with  the  will  of  Congress, 
that,  effective  July  1.  1998.  the 
administrator  mu.st.  as  a  condition  of  its 
continued  service,  compensate  all 
officers  and  employees  of  SLC  and 
RHCC  at  an  annual  rate  of  pay. 
including  any  non-regular  payments, 
bonuses,  or  other  compensation,  that 
does  not  exceed  the  rate  of  basic  pay  in 
effect  for  Level  I  of  the  Executive 
Schedule  under  section  5312  of  Title  5 
of  the  United  States  Code.  This  level  of 
compensation  will  apply  to  all  officers 
and  employees  of  SLC  and  RHCC,  as 
currently  organized,  as  woij  as  to  all 
such  officers  and  employees  in  the 
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consolidated  administrative  corporation 
following  reorganization  on  July  1. 
1998.  Accordingly,  we  amend  section 
69.620(a)  of  our  rules. 

E.  Publications  of  Quarterly 
Contribution  Factors  in  the  Federal 
Register 

31.  The  existing  rule  has  caused  some 
confusion  because  it  requires 
publication  of  the  proposed 
contribution  factors  in  the  Federal 
Register,  but  at  the  same  time  states  that 
those  proposed  factors  will  become 
effective  within  14  days  of  the  date  on 
which  the  Public  Notice  is  released. 
Because  an  item  is  not  published  in  the 
Federal  Register  immediately  upon 
release,  and  because  it  is  not  possible  to 
predict  with  certainty  when  an  item  will 
be  published  in  the  Federal  Register, 
the  existing  rule  creates  uncertainty 
about  the  date  on  which  the 
contribution  factors  are  deemed 
approved. 

32.  We,  therefore,  amend  our  rule  to 
clarify  that  the  proposed  contribution 
factors  will  be  deemed  approved,  in  the 
absence  of  further  Commission  action, 
14  days  after  release  of  the  Public  Notice 
in  which  they  are  announced.  We 
conclude  that  the  public  is  given 
adequate  notice  of  release  of  the 
proposed  contribution  factors  because 
they  are  posted  on  the  Commission's 
website  immediately  upon  release. 
Moreover,  this  change  will  eliminate 
any  ambiguity  in  the  rules  and  will 
create  certainty  about  when  the 
proposed  contribution  factors  are 
deemed  approved.  Accordingly,  we 
amend  section  54.709(aK3)  of  our  rules. 

F.  Conclusion 

33.  In  conclusion,  we  note  that  our 
colleagues'  statements  dissenting  from 
this  Order  raise  several  issues  that  are 
well  beyond  the  scope  of  this  Order. 
Although  we  believe  it  would  be 
inappropriate  to  include  here  a  point- 
by-point  analysis  of  issues  that  are  not 
presented  in  the  matters  before  the 
Commission  in  this  Order,  we  do  not 
wish  our  silence  to  be  construed  as 
acquiescence.  We  are,  therefore, 
compelled  to  note  that  several  of  the 
issues  raised  in  dissent  have  been 
addressed  at  length  in  the  context  of 
prior  Commission  orders,  after  due 
consideration  and  based  on  complete 
records.  For  example,  although  one  of 
the  dissenting  statements  questions  the 
legal  basis  for  providing  support  to 
schools  and  libraries  for  internal 
connections,  the  legal  basis  for  that 
decision  was  thoroughly  established  in 
both  the  Universal  Service  Order  and 
the  April  10.  1998  Report  to  Congress. 
It  was  further  addressed  in  the  Joint 


Board's  Recommended  Decision  in 
which  the  Joint  Board  unanimously 
recommended  that  universal  service 
support  be  provided  to  schools  and 
libraries  for  internal  connections. 
Similarly,  as  noted  above,  the 
Commission  previously  has  established 
that  universal  service  contributions  do 
not  constitute  an  unlawful  tax. 

34.  One  of  the  dissenting  statements 
also  remarks  on  proposed  regulation  of 
carriers'  billing  practices.  We  are  indeed 
concerned  that,  when  the  Commission 
takes  action  to  reduce  carriers'  costs  of 
providing  service,  carriers'  bills  are 
creating  the  false  impression  that  the 
opposite  is  true.  We  note  that  these 
matters  are  not  pending  before  the 
Commission,  and  therefore  we  do  not 
find  it  practical  or  appropriate  to 
comment  in  this  context  on  specific 
proposals.  We  do  intend  to  issue  in  the 
near  future  a  notice  of  proposed 
rulemaking  seeking  comment  on  issues 
relating  to  the  manner  in  which  carriers 
include  billing  statements  regarding 
charges  relating  to  universal  service 
support  mechanisms.  We  intend  to  use 
that  proceeding  to  develop  a  complete 
record  on  all  the  relevant  issues, 
including  those  raised  by  our  dissenting 
colleague.  Only  then,  after  full 
consideration,  would  the  Commission 
be  able  to  determine  whether  it  is 
necessary  and  appropriate  to  take  any 
action  on  these  issues,  and  if  so,  what 
action  should  be  taken.  Although  we 
remain  committed  to  ensure  that 
carriers  include  complete  and  truthful 
information  regarding  the  contribution 
amount,  we  await  further  consideration 
of  these  matters. 

35.  Finally,  our  dissenting  colleagues 
suggest  that  the  Commission  has  not 
acted  to  fulfill  the  Act's  requirements 
regarding  support  for  high  cost  carriers 
and  low-income  consumers.  Pursuant  to 
the  1996  Act,  the  Commission  has  taken 
significant  action  to  implement  the 
universal  service  provisions  of  the  Act. 
As  we  noted  earlier,  rural,  insular,  and 
high  cost  telephone  subscribers 
continue  to  receive  high  cost  support  at 
the  same  level  that  they  have  received 
for  years.  In  addition,  one  of  the  first 
steps  in  universal  service  reform  was  to 
make  existing  high  cost  support  explicit. 
With  respect  to  low-income  consumers, 
we  substantially  expanded  the  reach  of 
the  Commission's  Lifeline  and  Link  Up 
programs.  We  are  considering  petitions 
for  reconsideration  of  some  aspects  of 
our  actions,  as  well  as  requests  from  the 
Joint  Board  that  we  refer  some  issues  to 
it,  including  the  so-called  "25/75"  issue. 
We  believe  that  a  second  referral  to  the 
Joint  Board,  if  clearly  defined  in  terms 
of  issues  and  timing,  could  be  extremely 
valuable.  We  are  also  actively 


developing  an  economic  model  that  will 
assist  us  in  determining  the  level  of  high 
cost  support  due  to  carriers  in  a  way 
that  produces  neither  a  windfall  for 
carriers  at  the  expense  of  consumers  nor 
a  spike  in  local  telephone  rates.  We  are 
confident  that  in  this  manner  we  will 
fulfill  Congress's  goals  embodied  in 
section  254.  These  actions  demonstrate 
the  Commission's  firm  commitment  to 
implementing  all  parts  of  universal 
service.  We  look  forward  to  working 
with  Congress,  the  States,  the  industry, 
consumers,  and  our  dissenting 
colleagues,  as  we  move  forward  in 
achieving  this  goal. 

II.  Supplemental  Final  Regulatory 
Flexibility  Analysis 

36.  In  compliance  with  the  Regulatory 
Flexibility  Act  (RFA)  and  the  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
that  accompanied  the  Collection  Public 
Notice  in  the  Federal  Register,  this 
Supplemental  Final  Regulatory 
Flexibility  Analysis  (SFRFA) 
supplements  the  Final  Regulatory 
Flexibility  Analysis  (FRFA)  included  in 
the  Universal  Service  Order,  only  to  the 
extent  that  changes  to  that  Order 
adopted  here  on  reconsideration  require 
changes  in  the  conclusions  reached  in 
the  FRFA.  As  required  by  section  603 
RFA,  5  use  603.  the  FRFA  was 
preceded  by  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  incorporated 
in  the  Notice  of  Proposed  Rulemaking 
and  Order  Establishing  the  Joint  Board 
(NPRM),  and  an  IRFA,  prepared  in 
connection  with  the  Recommended 
Decision,  which  sought  written  public 
comment  on  the  proposals  in  the  NPRM 
and  the  Recommended  Decision. 

A.  Need  for  and  Objectives  of  This 
Report  and  Order  and  the  Rules 
Adopted  Herein 

37.  The  Commission  is  required  by 
section  254  of  the  Act  to  promulgate 
rules  to  implement  promptly  the 
universal  service  provisions  of  section 
254.  On  May  8.  1997,  the  Commission 
adopted  rules  whose  principle  goal  is  to 
reform  our  system  of  universal  service 
support  mechanisms  so  that  universal 
service  is  preserved  and  advanced  as 
markets  move  toward  competition.  In 
this  Order,  we  reconsider  five  aspects  of 
those  rules.  First,  to  ameliorate  the 
concerns  of  applicants  seeking  support 
for  internal  connections  that  they  will 
be  unable  to  complete  installation 
before  December  31,  1998,  we 
reconsider,  on  our  owti  motion,  the 
funding  cycle  for  schools  and  libraries. 
We  conclude  that  it  is  in  the  public 
interest  to  change  the  funding  year  for 
the  schools  and  libraries  universal 
service  support  mechanism  from  a 
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calendar  year  cycle  to  a  fiscal  year  cycle 
running  from  July  1  to  June  30. 
Moreover,  this  change  to  a  fiscal  year 
funding  cycle  will  synchronize  the 
schools  and  libraries  universal  service 
support  mechanism  with  the  budgetary 
and  planning  cycles  of  most  schools  and 
libraries  and  will  align  universal  service 
contribution  levels  with  projected 
reductions  in  access  charges.  Second,  in 
order  to  reduce  financial  burdens  on  all 
contributors  to  universal  service,  we 
reconsider,  on  our  owm  motion,  the 
amounts  that  will  be  collected  during 
the  second  six  months  of  1998  and  the 
first  six  months  of  1999  for  the  schools 
and  libraries  support  mechanism,  and 
the  amounts  that  will  be  collected 
during  the  second  six  months  of  1998 
for  the  rural  health  care  support 
mechanism.  Third,  we  modify  the  rules 
of  priority  for  the  schools  and  libraries 
mechanism  to  provide  for  the  greatest 
assurance  of  support  to  schools  and 
libraries  with  the  greatest  levels  of 
economic  disadvantage  while  ensuring 
that  all  applicants  filing  during  a  filing 
window  period  receive  at  least  some 
support  in  the  event  that  the  amounts 
requested  for  support  submitted  during 
the  filing  window  exceed  the  total 
support  available  in  a  funding  year.  In 
addition,  we  adopt  a  rule  to  pro-rate  the 
distribution  of  support  to  health  care 
providers  if  demand  by  health  care 
providers  exceeds  the  total  support 
allocated  for  a  given  funding  year. 
Fourth,  we  conclude,  consistent  with 
the  will  of  Congress,  that  the  universal 
service  administrator  must,  as  a 
condition  of  continued  service, 
compensate  all  officers  and  employees 
of  SLC  and  RHCC  at  an  annual  rate  of 
pay,  including  any  non-regular 
payments,  bonuses,  or  other 
compensation,  that  does  not  exceed  the 
rate  of  basic  pay  in  effect  for  Level  I  of 
the  Executive  Schedule  under  section 
5312  of  Title  5  of  the  United  States 
Code,  effective  July  1,  1998.  Fifth,  we 
amend  our  rule  regarding  publication  of 
the  proposed  universal  service 
contribution  factors  to  state  that  the 
proposed  contribution  factors  will  be 
deemed  approved,  in  the  absence  of 
further  Commission  action,  14  days  after 
release  of  the  Public  Notice  in  which 
they  are  announced.  We  conclude  that 
this  rule  change  will  eliminate 
ambiguity  regarding  publication 
requirements  currently  existing  in  our 
rules. 

B.  Summary  and  Analysis  of  the 
Significant  Issues  Raised  by  Public 
Comments  in  Response  to  the  IRFA 

38.  No  entities  commented  directly  in 
response  to  either  the  September  10 
Public  Notice  or  the  Collection  Public 


Notice,  although  some  commenters 
urged  the  Commission  to  modify  the 
rules  of  priority  to  ensure  that 
applicants  in  all  states,  including  small 
applicants,  would  receive  some 
opportunity  to  receive  funding.  In 
response  to  the  Collection  Public  Notice, 
some  commenters  urged  the 
Commission  to  ensure  that  schools  and 
libraries  that  filed  applications  within 
the  initial  75-day  filing  window  are 
fully  funded,  and  to  ensure  that  schools 
and  libraries  have  a  predictable  level  of 
funding.  Other  commenters  disagreed 
with  the  Commission's  proposal  to  link 
access  charge  reductions  with  universal 
service  funding  for  schools,  libraries, 
and  rural  health  care  providers. 

C.  Description  and  Estimates  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Adopted  in  This  Report  and  Order 
Will  Apply 

39.  In  the  FRFA  at  paragraphs  890- 
925  of  the  Universal  Service  Order,  we 
described  and  estimated  the  number  of 
small  entities  that  would  be  affected  by 
the  new  universal  service  rules.  The 
rules  adopted  herein  may  apply  to  the 
same  entities  affected  by  the  universal 
service  rules.  We  therefore  incorporate 
by  reference  paragraphs  890-925  of  the 
Universal  Service  Order. 

D.  Summary  Analysis  of  the  Projected 
Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements  and 
Significant  Alternatives 

40.  In  the  FRFA  to  the  Universal 
Service  Order,  we  described  the 
projected  reporting,  recordkeeping,  and 
other  compliance  requirements  and 
significant  alternatives  associated  with 
the  Schools  and  Libraries  section,  the 
Rural  Health  Care  Provider  section,  and 
the  Administration  section  of  the 
Universal  Service  Order.  Because  the 
rules  adopted  herein  may  only  affect 
those  requirements  in  a  marginal  way, 
we  incorporate  by  reference  paragraphs 
956-60,  968-71,  and  980  of  the 
Universal  Service  Order,  which  describe 
those  requirements  and  provide  the 
following  analysis  of  the  new 
requirements  adopted  herein. 

41.  Under  the  rules  adopted  herein, 
we  revise  the  funding  year  for  the 
schools  and  libraries  support 
mechanism  from  a  calendar  year  cycle 
(January  1 — December  31)  to  a  fiscal 
year  cycle  (July  1 — June  30).  This 
revision  will  benefit  schools  and 
libraries  in  three  ways:  (1)  it  will 
ameliorate  the  concerns  of  applicants 
seeking  support  for  internal  connections 
that  they  will  be  unable  to  complete 
installation  before  December  31,  1998; 
(2)  it  will  synchronize  the  schools  and 
libraries  support  mechanism  with  the 


budgetary  and  planning  cycles  of  most 
schools  and  libraries:  and  (3)  it  will 
align  universal  service  contribution 
levels  with  projected  reductions  in 
access  charges.  These  changes  will  not 
have  a  significant  impact  on  the 
reporting,  recordkeeping,  and  other 
compliance  requirements  for  the  schools 
and  libraries  and  rural  health  care 
universal  service  support  mechanisms. 

42.  In  addition,  we  do  not  revise  the 
annual  caps  adopted  in  the  Universal 
Service  Order,  but  wedoadjustthe 
maximum  amounts  that  mav  be 
collected  and  spent  during  the  initial 
eighteen  months  of  implementation  for 
the  schools  and  libraries  support 
mechanism  and  during  the  initial  year 
of  implementation  for  the  rural  health 
care  provider  support  mechanism.  The 
Administrator  is  instructed  to  collect 
only  as  much  as  required  by  demand, 
but  in  no  event  more  than  $25  million 
per  quarter  for  the  third  and  fourth 
quarters  of  1998  to  support  the  rural 
health  care  universal  ser\'ice  support 
mechanism  and  no  more  than  $325 
million  per  quarter  for  the  third  and 
fourth  quarters  of  1998  and  the  first  and 
second  quarters  of  1999  to  support  the 
schools  and  libraries  universal  service 
support  mechanism.  We  also  direct  the 
Administrator  neither  to  commit  nor 
disburse  more  than  $100  million  for  the 
rural  health  care  support  mechanism  for 
1998  and  no  more  than  $1,925  billion 
for  the  schools  and  libraries  support 
mechanism  for  the  eighteen  month 
period  from  January  1,  1998  through 
June  30,  1999.  These  changes  will  not 
have  a  significant  impact  on  the 
reporting,  recordkeeping,  and  other 
compliance  requirements  for  the  schools 
and  libraries  and  rural  health  care 
universal  service  support  mechanisms. 

43.  In  addition  we  modify  the  rules 
of  priority  for  the  schools  and  libraries 
support  mechanism  to  equitably  provide 
the  greatest  assurance  of  support  to  the 
schools  and  libraries  with  the  greatest 
level  of  economic  disadvantage  while 
ensuring  that  all  applicants  filing  during 
a  filing  window  period  receive  at  least 
some  support  in  the  event  that  the 
amounts  requested  for  support 
submitted  during  the  filing  window 
exceed  the  total  support  available  in  a 
funding  year.  We  also  adopt  a  rule  to 
pro-rate  the  distribution  of  support  to 
health  care  providers  if  demand  by 
health  care  providers  exceeds  the  total 
fund  allocated  for  a  given  funding  year. 
These  changes  will  not  have  a 
significant  impact  on  the  reporting, 
recordkeeping,  and  other  compliance 
requirements  for  the  school'i  and 
libraries  and  rural  health  care  universal 
service  support  mechanisms. 
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44.  Moreover,  consistent  with  the  will 
of  Congress,  we  conclude  that  the 
universal  service  Administrator  must,  as 
a  condition  of  continued  service, 
compensate  all  officers  and  employees 
of  SLC  and  RHCC  at  an  annual  rate  of 
pay,  including  any  non-regular 
payments,  bonuses,  or  other 
compensation,  that  does  not  exceed  the 
rate  of  basic  pay  in  effect  for  Level  I  of 
the  Executive  Schedule  under  section 
5312  of  Title  5  of  the  United  States 
Code,  effective  July  1,  1998.  We  also 
amend  our  rule  regarding  publication  of 
the  proposed  universal  service 
contribution  factors  to  state  that  the 
proposed  contribution  factors  will  be 
deemed  approved,  in  the  absence  of 
further  Commission  action,  14  days  after 
release  of  the  Public  Notice  in  which 
they  are  announced.  Neither  of  these 
changes  will  have  a  significant  impact 
on  the  reporting,  recordkeeping,  and 
other  compliance  requirements  for  the 
schools  and  libraries  and  rural  health 
care  universal  service  support 
mechanisms. 

E.  Steps  Taken  to  Minimize  the 
Significant  Economic  Impact  on  a 
Substantial  Number  of  Small  Entities, 
and  Significant  Alternatives  Considered 

45.  In  the  FRF  A  to  the  Universal 
Service  Order,  we  described  the  steps 
taken  to  minimize  the  significant 
economic  impact  on  a  substantial 
number  of  small  entities  consistent  with 
stated  objectives  associated  with  the 
Schools  and  Libraries  section,  the  Rural 
Health  Care  Provider  section,  and  the 
Administration  section  of  the  Universal 
Service  Order.  Because  the  rules 
adopted  herein  may  only  affect  those 
requirements  in  a  marginal  way.  we 
incorporate  by  reference  paragraphs 
961-67,  972-76,  and  981-82  of  the 
Universal  Ser\'ice  Order,  which  describe 
those  requirements  and  provide  the 
following  analysis  of  the  new 
requirements  adopted  herein. 

46.  As  described  above,  our  decision 
to  change  to  a  fiscal  year  funding  cycle 
will  benefit  schools  and  libraries,  as 
well  as  their  chosen  service  providers, 
who  may  be  small  entities,  by  equitably 
providing  the  greatest  assurance  of 
support  to  the  schools  and  libraries  with 
the  greatest  levels  of  economic 
disadvantage  while  ensuring  that  all 
applicants  filing  during  a  window 
receive  at  least  some  support  in  the 
event  that  the  amounts  requested  for 
support  submitted  during  the  filing 
window  exceed  the  total  support 
available  in  a  fimding  year.  Some 
schools  and  libraries  that  did  not  file 
within  the  initial  window  in  1998  will 
not  be  eligible  to  receive  funding  until 
July  1999,  rather  than  January  1999.  We 


find,  however,  that  on  balance,  the 
benefits  that  will  be  conferred  on  the 
approximately  30,000  applicants  that 
filed  within  the  initial  window 
outweigh  this  potential  six-month  delay 
in  funding  for  some  applicants.  We  also 
find  that  this  approach  strikes  the  best 
balance  between  fulfilling  the  statutory 
mandate  to  enhance  access  to  advanced 
telecommunications  and  information 
services  for  schools  and  libraries,  and 
fulfilling  the  statutory  principle  of 
providing  quality  services  at  "just, 
reasonable,  and  affordable  rates," 
without  imposing  unnecessary  burdens 
on  schools  and  libraries  or  service 
providers,  including  small  entities. 

47.  As  described  above,  we  adopt  the 
decision  to  adjust  the  amount  of  money 
to  be  collected  in  1998  and  the  first  and 
second  quarters  of  1999  for  the  schools 
and  libraries  universal  service  support 
mechanism  and  in  1998  for  the  rural 
health  care  support  mechanism  because 
we  do  not  want  to  impose  unnecessary 
financial  requirements  on  service 
provider  contributors  to  universal 
service,  including  contributors  that  are 
small  entities.  We  find  that  our  decision 
to  adjust  the  maximum  collectible 
amounts  provides  substantial  support  to 
schools,  libraries,  and  rural  health  care 
providers  without  imposing 
unnecessary  burdens  on  carriers  or 
subscribers,  including  small  entities. 

48.  Moreover,  our  conclusion  that  the 
universal  service  Administrator  must,  as 
a  condition  of  continued  service, 
compensate  all  officers  and  employees 
of  SLC  and  RHCC  at  an  annual  rate  of 
pay  that  does  not  exceed  the  rate  of 
basic  pay  in  effect  for  Level  I  of  the 
Executive  Schedule  under  section  5312 
of  Title  5  of  the  United  States  Code, 
effective  July  1,  1998  will  not  have  a 
significant  impact  on  the  reporting, 
recordkeeping,  and  other  compliance 
requirements  for  the  schools  and 
libraries  and  rural  health  care  universal 
service  support  mechanisms  on  any 
entities  other  than  SLC  and  RHCC.  For 
those  entities,  compliance  with  the 
amended  rule  will  have  a  significant 
impact  on  the  level  of  compensation 
afforded  some  of  their  employees,  but 
we  conclude  that  this  decision  is 
consistent  with  the  intent  of  Congress. 
Our  decision  to  amend  our  rule 
regarding  publication  of  the  proposed 
universal  service  contribution  factors 
will  not  have  a  significant  impact  on  the 
reporting,  recordkeeping,  and  other 
compliance  requirements  for  the  schools 
and  libraries  and  rural  health  care 
universal  service  support  mechanisms. 

III.  Ordering  Clauses 

49.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 


sections  1-4,  201-205,  218-220,  254, 
303(r),  403,  and  405  of  the 
Communications  Act  of  1934,  as 
amended.  47  USC  151-154.  201-205, 
218-220.  254,  303(r),  403.  and  405. 
section  1.108  of  the  Commission's  rules, 
47  CFR  1.108,  the  Fifth  Order  on 
Reconsideration  in  CC  Docket  No.  96—45 
is  adopted. 

50.  It  is  further  ordered  that,  pursuant 
to  the  authority  contained  in  sections  1- 
4,  201-205,  218-220,  254,  303(r),  403, 
and  405  of  the  Communications  Act  of 
1934,  as  amended,  47  USC  151-154, 
201-205,  218-220,  254,  303(r),  403,  and 
405,  section  1.108  of  the  Commission's 
rules.  47  CFR  1.108,  the  Fourth  Report 
and  Order  in  CC  Docket  No.  96—45  is 
adopted. 

51.  It  is  further  ordered  that,  pursuant 
to  the  authority  contained  in  sections  1- 
4.  201-205.  218-220,  254,  303(rJ,  403, 
and  405  of  the  Communications  Act  of 
1934.  as  amended,  47  USC  151-154. 
201-205,  218-220,  254,  303(r).  403.  and 
405,  section  1.108  of  the  Commission's 
rules.  47  CFR  1.108,  Part  54  of  the 
Commission's  rules,  47  CFR  Part  54,  and 
Part  69  of  the  Commission's  rules,  47 
CFR  Part  69,  are  amended. 

52.  It  is  further  ordered  that,  pursuant 
to  the  authority  contained  in  sections  1- 
4,  201-205,  218-220,  254,  303{r),  403. 
and  405  of  the  Communications  Act  of 
1934,  as  amended.  47  USC  151-154. 
201-205.  218-220,  254.  303(r).  403.  and 
405,  section  1.108  of  the  Commission's 
rules,  47  CFR  1.108.  effective  July  1, 
1998,  Universal  Service  Administrative 
Company  shall  compensate  all  officers 
and  employees  of  Schools  and  Libraries 
Corporation  and  Rural  Health  Care 
Corporation  at  an  annual  rate  of  pay, 
including  any  non-regular  payments, 
bonuses,  or  other  compensation,  that 
does  not  exceed  the  rate  of  basic  pay  in 
effect  for  Level  I  of  the  Executive 
Schedule  under  section  5312  of  title  5 
of  the  United  States  Code. 

53.  It  is  further  ordered  that,  because 
the  Commission  has  found  good  cause, 
the  rule  changes  are  effective  August  12, 
1998. 

54.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Fifth  Order  on 
Reconsideration  and  Fourth  Report  and 
Order,  including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects 

47  CFR  Part  54 

Healthcare  providers.  Libraries, 
Reporting  and  recordkeeping 
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requirements,  Schools, 
Telecommunications,  Telephone. 

47  CFR  Part  69 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements,  Telephone. 

Federal  Communications  Commission 
Magalie  Roman  Salas. 

Secretary. 

Rule  Changes 

Parts  54  and  69  of  Title  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  54— UNIVERSAL  SERVICE 

1.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  Sees.  1,  4(i).  201,  205. 
214,  and  254  unless  otherwise  noted. 

2.  Section  54.507  is  amended  by 
revising  paragraphs  (a),  (b)  and  (g)  to 
read  as  follows: 

§54.507     Cap. 

(a)  Amount  of  the  annual  cap.  The 
annual  cap  on  federal  universal  service 
support  for  schools  and  libraries  shall 
be  $2.25  biUion  per  funding  year,  and 
all  funding  authority  for  a  given  funding 
year  that  is  unused  in  that  funding  year 
shall  be  carried  forward  into  subsequent 
funding  years  for  use  in  accordance 
with  demand,  with  the  following 
exceptions: 

(1)  No  more  than  $625  million  shall 
be  collected  or  spent  for  the  funding 
period  from  January  1,  1998  through 
June  30,  1998.  No  more  than  $325 
million  shall  be  collected  for  the 
funding  period  from  July  1,  1998 
through  September  30,  1998.  No  more 
than  $325  million  shall  be  collected  for 
the  funding  period  from  October  1,  1998 
through  December  31.  1998.  No  more 
than  $325  million  shall  be  collected  for 
the  funding  period  from  January  1,  1999 
through  March  31.  1999.  No  more  than 
$325  million  shall  be  collected  for  the 
funding  period  from  April  1.  1999 
through  June  30.  1999.  No  more  than 
$1,925  bilUon  shall  be  collected  or 
disbursed  during  the  eighteen  month 
period  from  January  1.  1998  through 
June  30,  1999. 

(2)  The  carryover  of  unused  funding 
authority  will  not  apply  for  the  funding 
period  January  1,  1998  through  June  30, 
1999.  To  the  extent  that  the  amounts 
collected  in  the  funding  period  January 
1. 1998  through  June  30. 1999  are  less 
than  $2.25  billion,  the  difference  will 
not  be  carried  over  to  subsequent 
funding  years.  Carryover  of  funds  will 
occur  only  to  the  extent  that  funds  are 
collected  but  not  disbursed  in  the 


funding  period  January  1,  1998  through 
June  30,  1999. 

(b)  Funding  year.  A  funding  year  for 
purposes  of  the  schools  and  libraries 
cap  shall  be  the  period  July  1  through 
June  30.  For  the  initiation  of  the 
mechanism  only,  the  eighteen  month 
period  from  January  1,  1998  to  June  30, 
1999  shall  be  considered  a  funding  year. 
Schools  and  libraries  filing  applications 
within  the  initial  75-day  filing  window- 
shall  receive  funding  for  requested 
services  through  June  30,  1999. 
♦         *         •         «         « 

(g)  Rules  of  priority.  Schools  and 
Libraries  Corporation  shall  act  in 
accordance  with  paragraph  (g)(1)  of  this 
section  with  respect  to  applicants  that 
file  a  Form  471.  as  described  in 
§  54.504(c)  of  this  part,  when  a  filing 
period  described  in  paragraph  (c)  of  this 
section  is  in  effect.  Schools  and 
Libraries  Corporation  shall  act  in 
accordance  with  paragraph  (g)(2)  of  this 
section  with  respect  to  applicants  that 
file  a  Form  471,  as  described  in 
§  54.504(c)  of  this  part,  at  all  times  other 
than  within  a  filing  period  described  in 
paragraph  (c)  of  this  section. 

(1)  When  the  filing  period  described 
in  paragraph  (c)  of  this  section  closes, 
Schools  and  Libraries  Corporation  shall 
calculate  the  total  demand  for  support 
submitted  by  applicants  during  the 
filing  period.  If  total  demand  exceeds 
the  total  support  available  for  that 
funding  year.  Schools  and  Libraries 
Corporation  shall  take  the  following 
steps: 

(i)  Schools  and  Libraries  Corporation 
shall  first  calculate  the  demand  for 
telecommunications  services  and 
Internet  access  for  all  discount 
categories,  as  determined  by  the  schools 
and  libraries  discount  matrix  in 
§  54.505(c)  of  this  part.  These  services 
shall  receive  first  priority  for  the 
available  funding. 

(ii)  Schools  and  Libraries  Corporation 
shall  then  calculate  the  amount  of 
available  funding  remaining  after 
providing  support  for  all 
telecommunications  services  and 
Internet  access  for  all  discount 
categories.  Schools  and  Libraries 
Corporation  shall  allocate  the  remaining 
funds  to  the  requests  for  support  for 
internal  connections,  beginning  with  the 
most  economically  disadvantaged 
schools  and  libraries,  as  determined  by 
the  schools  and  libraries  discount 
matrix  in  §  54.505(c)  of  this  part. 
Schools  and  libraries  eligible  for  a  90 
percent  discount  shall  receive  first 
priority  for  the  remaining  funds,  and 
those  funds  will  be  applied  to  their 
requests  for  internal  connections. 

(lii)  To  the  extent  that  funds  remain 
after  the  allocation  described  in 


§§  54.507(g)(1)  (i)  and  (ii).  Schools  and 
Libraries  Corporation  shall  next  allocate 
funds  toward  the  requests  for  internal 
connections  submitted  by  schools  and 
libraries  eligible  for  an  80  percent 
discount,  then  for  a  70  percent  discount, 
and  shall  continue  committing  funds  for 
internal  connections  in  the  same 
manner  to  the  applicants  at  each 
descending  discount  level  until  there 
are  no  funds  remaining. 

(iv)  If  the  remaining  funds  are  not 
sufficient  to  support  all  of  the  funding 
requests  within  a  particular  discount 
level.  Schools  and  Libraries  Corporation 
shall  divide  the  total  amount  of 
remaining  support  available  bv  the 
amount  of  support  requested  within  the 
particular  discount  level  to  produce  a 
pro-rata  factor.  Schools  and  Libraries 
Corporation  shall  reduce  the  support 
level  for  each  applicant  within  the 
particular  discount  level,  by  multiplying 
each  applicant's  requested  amount  of 
support  by  the  pro-rata  factor. 

(v)  Schools  and  Libraries  Corporation 
shall  commit  funds  to  all  applicants 
consistent  with  the  calculations 
described  herein. 

(2)  When  a  filing  period  described  in 
paragraph  (c)  of  this  section  is  not  in 
effect,  and  when  expenditures  in  any 
funding  year  reach  the  level  where  only 
$250  million  remains  before  the  cap  will 
be  reached,  funds  shall  be  distributed  in 
accordance  with  the  following  rules  of 
priority: 

3.  Section  54.511  is  amended  bv 
revising  paragraph  (d)  to  read  as 
follows: 

§54.511     Ordering  services. 

***** 

(d)  The  exemption  from  the 
competitive  bid  requirements  set  forth 
in  paragraph  (c)  of  this  section  shall  not 
apply  to  voluntary  extensions  of 
existing  contracts,  with  the  exception 
that  an  eligible  school  or  librarv  as 
defined  under  §  54.501  or  consortivjm 
that  includes  an  eligible  school  or 
library,  that  filed  an  application  within 
the  75-day  initial  filing  window 
(January  30,  1998-April  15,  1998)  may 
voluntarily  extend,  to  a  date  no  later 
than  June  30,  1999,  an  existing  contract 
that  otherwise  would  terminate  between 
December  31,  1998  and  June  30,  1999. 

4.  Section  54.623  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (f)  to  read  as  follows: 

§54.623    Cap. 

(a)  Amount  of  the  annual  cap.  The 
annual  cap  on  federal  universal  service 
support  for  health  care  providers  shall 
be  $400  million  per  funding  year,  with 
the  following  exceptions  No  more  than 
$50  million  shall  be  collected  for  the 
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funding  period  from  January  1.  1998 
through  June  30.  1998.  No  more  than 
$25  million  shall  be  collected  for  the 
funding  period  from  July  1.  1998 
through  September  30,  1998.  No  more 
than  $25  million  shall  be  collected  for 
the  funding  period  from  October  1,  1998 
through  December  31,  1998.  No  more 
than  $100  million  shall  be  committed  or 
disbursed  for  the  1998  funding  year. 
*         *         *         ft         * 

(f)  Pro-rata  reductions.  Rural  Health 
Care  Corporation  shall  act  in  accordance 
with  this  paragraph  when  a  filing  period 
described  in  paragraph  (c)  of  this 
section  is  in  effect.  VVhen  a  filing  period 
described  in  paragraph  (c)  of  this 
section  closes.  Rural  Health  Care 
Corporation  shall  calculate  the  total 
demand  for  support  submitted  by  all 
applicants  during  the  filing  window.  If 
the  total  demand  exceeds  the  total 
support  available  for  the  funding  year, 
Rural  Health  Care  Corporation  shall  take 
the  following  steps: 

(1)  Rural  Health  Care  Corporation 
shall  divide  the  total  funds  available  for 
the  funding  year  by  the  total  amount  of 
support  requested  to  produce  a  pro-rata 
factor. 

(2)  Rural  Health  Care  Corporation 
shall  calculate  the  amount  of  support 
requested  by  each  applicant  that  has 
filed  during  the  filing  window. 

(3)  Rural  Health  Care  Corporation 
shall  multiply  the  pro-rata  factor  by  the 
total  dollar  amount  requested  by  each 
applicant.  Rural  Health  Care 
Corporation  shall  then  commit  funds  to 
each  applicant  consistent  with  this 
calculation. 

5.  Section  54.709  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§  54.709    Computations  of  required 
contributions  to  universal  service  support 
mechanisms. 

(a)  •   •   * 

(3)  Total  projected  expenses  for 
universal  service  support  programs  for 
each  quarter  must  be  approved  by  the 
Commission  before  they  are  used  to 
calculate  the  quarterly  contribution 
factors  and  individual  contribution.  For 
each  quarter,  the  High  Cost  and  Low 
Income  Committee  or  the  permanent 
Administrator  once  the  permanent 
Administrator  is  chosen  and  the  Schools 
and  Libraries  and  Rural  Health  Care 
Corporations  must  submit  their 
projections  of  demand  for  the  high  cost 
and  low-income  programs,  the  school 
and  libraries  program,  and  rural  health 
care  program,  respectively,  and  the  basis 
for  those  projections,  to  the  Commission 
and  the  Common  Carrier  Bureau  at  least 
60  calendar  days  prior  to  the  start  of  that 
quarter.  For  each  quarter,  the 


Administrator  and  the  Schools  and 
Libraries  and  Rural  Health  Care 
Corporations  must  submit  their 
projections  of  administrative  expenses 
for  the  high  cost  and  low-income 
programs,  the  schools  and  libraries 
program  and  the  rural  health  care 
program,  respectively,  and  the  basis  for 
those  projections  to  the  Commission 
and  the  Common  Carrier  Bureau  at  least 
60  calendar  days  prior  to  the  start  of  that 
quarter.  Based  on  data  submitted  to  the 
Administrator  on  the  Universal  Service 
Worksheets,  the  Administrator  must 
submit  the  total  contribution  bases  to 
the  Common  Carrier  Bureau  at  least  60 
days  before  the  start  of  each  quarter.  The 
projections  of  demand  and 
administrative  expenses  and  the 
contribution  factors  shall  be  announced 
by  the  Commission  in  a  public  notice 
and  shall  be  made  available  on  the 
Commission's  website.  The  Commission 
reserves  the  right  to  set  projections  of 
demand  and  administrative  expenses  at 
amounts  that  the  Commission 
determines  will  serve  the  public  interest 
at  any  time  within  the  14-day  period 
following  release  of  the  Commission's 
public  notice.  If  the  Commission  takes 
no  action  within  14  days  of  the  date  of 
release  of  the  public  notice  announcing 
the  projections  of  demand  and 
administrative  expenses,  the  projections 
of  demand  and  administrative  expenses, 
and  contribution  factors  shall  be 
deemed  approved  by  the  Commission. 
Once  the  projections  and  contribution 
factors  are  approved,  the  Administrator 
shall  apply  the  quarterly  contribution 
factors  to  determine  individual 
contributions. 


PART  69— ACCESS  CHARGES 

6.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  201.  202,  203, 
205.  218.  220.  254  and  403  unless  otherwise 
noted. 

7.  Section  69.620  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  69.620    Administrative  expenses  of 
Independent  subsidiary,  Sciiools  and 
Libraries  Corporation,  and  Rural  Health 
Care  Corporation. 

(a)  The  annual  administrative 
expenses  of  the  independent  subsidiary, 
Schools  and  Libraries  Corporation  and 
Rural  Health  Care  Corporation,  should 
be  commensurate  with  the 
administrative  expenses  of  programs  of 
similar  size,  with  the  exception  of  the 
salary  levels  for  officers  and  employees 
of  the  corporations.  The  annual 
administrative  expenses  may  include, 
but  are  not  limited  to,  salaries  of  officers 


and  operations  personnel,  the  costs  of 
borrowing  funds,  equipment  costs, 
operating  expenses,  directors'  expenses, 
and  costs  associated  with  auditing 
contributors  of  support  recipients. 

(1)  All  officers  and  employees  of  the 
independent  subsidiary,  Schools  and 
Libraries  Corporation  and  Rural  Health 
Care  Corporation,  may  be  compensated 
at  an  annual  rate  of  pay,  including  any 
non-regular  payments,  bonuses,  or  other 
compensation,  in  an  amount  not  to 
exceed  the  rate  of  basic  pay  in  effect  for 
Level  I  of  the  Executive  Schedule  under 
section  5312  of  title  5  of  the  United 
States  Code. 

(2)  The  level  of  compensation 
described  in  §  69.620(a)(1)  shall  be 
effective  luly  1. 1998. 

***** 

|FR  Doc.  98-21588  Filed  8-11-98;  8:45  am) 

BILU^4G  CODE  6712-01-P 


FEDERAL  COMMUNiCA'nONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-179;  RM-9064] 

Radio  Broadcasting  Services;  Old 
Forge  and  Newport  Village,  NY 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  21st  Century  Radio  Ventures, 
Inc.,  reallots  Channel  259A  from  Old 
Forge,  NY,  to  Newport  Village,  NY,  as 
the  community's  first  local  aural 
service,  and  modifies  petitioner's 
construction  permit  (BPH-940203MC) 
to  specify  Newport  Village  as  its 
community  of  license,  and  allots 
Channel  223A  to  Old  Forge  as  the 
community's  second  local  FM  service. 
Channel  259A  can  be  allotted  to 
Newrport  Village  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  10  kilometers  (6.2  miles) 
northwest,  at  coordinates  43-15—43;  75- 
05-02,  to  avoid  a  short-spacing  to 
Station  WTKVV,  Channel  258A. 
Bridgeport,  New  York,  and  Station 
WRVE,  Channel  258B,  Schenectady. 
New  York.  Channel  223A  can  be 
allotted  to  Old  Forge  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with 
regard  to  all  domestic  allotments 
without  the  imposition  of  a  site 
restriction,  at  coordinates  43—42—42;  74— 
58-24,  but  is  short-spaced  to  Station 
KFQR-FM,  Channel  223C1.  Montreal, 
Quebec,  Canada.  Canadian  concurrence 
in  both  allotments  has  been  received 
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since  both  communities  are  located 
within  320  kilometers  (200  miles)  of  the 
U.S. -Canadian  border.  The  Old  Forge 
allotment  has  been  concurred  in  as  a 
specially  negotiated  short-spaced 
allotment.  See  62  FR  44435,  August  21, 
1997,  63  FR  19701,  April  21,  1998.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  September  21,  1998.  A 
filing  window  for  Channel  223A  at  Old 
Forge,  NY,  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-179, 
adopted  July  29,  1998,  and  released 
August  7,  1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
biisiness  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NVV.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services. 
Inc.,  (202)  857-3800,  1231  20th  Street. 
NW,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  1,54,  303,  334.  33-i. 
§  73.202    [Amended] 

2,  Section  73, 202(b),  the  Table  of  FM 
Allotments  under  New  York,  is 
amended  by  adding  Newport  Village. 
Channel  259A,  and  by  removing 
Channel  259A  and  adding  Channel 
223A  at  Old  Forge.  i 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allnnitions  Branch.  Pnlirvand  Hulvs 

D/v/.s/'on,  Mass  Mtulia  Bun-au 

IFR  Doc.  98-21586  Filed  8-11-98:  8:45  am] 

BILLING  CODE  6712-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1805,  1822,  and  1844 

Administrative  Revisions  to  the  NASA 
FAR  Supplement 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  This  is  a  final  rule  to  amend 
the  NASA  FAR  Supplement  (NFS)  to 
make  minor  editorial  changes  to  the  title 
of  Subpart  1822.14,  and  in  Part  1844, 
Subcontracting  Policies  and  Procedures. 
These  changes  result  from  revisions  to 
these  references  in  Federal  Acquisition 
Circular  97-05,  and  include  new  section 
titles  and  numbering.  In  addition,  an 
editorial  change  is  made  to  Subpart 
1805.3  to  correct  a  reference  to  an 
obsolete  telephone  number. 
EFFECTIVE  DATE:  August  12,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Dolvin.  NASA.  Office  of 
Procurement,  Contract  Management 
Division  (Code  HK),  (202)  358-1279. 
SUPPLEMENTARY  INFORMATION: 

Background 

Federal  Acquisition  Circular  97-05, 
published  in  the  Federal  Register  on 
June  22,  1998,  contained  several 
changes  in  section  titles  and  numbering 
which  required  changes  in  the  NFS  to 
maintain  its  consistency  with  the  FAR. 
These  changes  include:  new  titles  for 
Sections  1822.14  (Employment  of 
Workers  with  Disabilities),  1844.201 
(Consent  and  Advance  Notification 
Requirements),  and  1844.201-1 
(Consent  Requirements);  and  relocating 
the  present  language  in  Section 
1844.201-2  to  new  Section  1844.201-1. 
.Another  administrative  change  is  made 
to  delete  an  outdated  telephone  number 
from  section  1805,303-71. 

Impact 

This  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Pub.  L.  98- 
577.  and  publication  for  public 
comment  is  not  required. 

List  of  Subjects  in  48  CFR  Farts  1805, 
1822,  and  1844 

Government  procurement. 
Tom  Luedtke, 

Deputy  As<nrintf  Administrator  for 
Proruri'ini^nt. 

Accordingly.  48  CFR  Parts  1805,  1822, 
and  1844  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  1805,  1822,"and  1844  continues  to 
read  as  follows: 

Authority:  42  U  S.C.  2473(c)(1). 


PART  1805— PUBLICIZING  CONTRACT 
ACTIONS 

§1805.303-71  [Amended] 

2.  In  subpart  1805.303-71.  the  second 
sentence  of  the  introductory  text  in 
paragraph  (b)  is  amended  by  deleting 
the  reference  "(202-358-2080)". 

PART  1822— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITION 

Subpart  1822.14  [Amended] 

3.  In  subpart  1822.14,  the  subpart 
heading  "Employment  of  the 
Handicapped"  is  revised  to  read 
"Employment  of  Workers  with 
Disabilities". 

PART  1844— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

1844.201,  1844.201-1  [Revised] 

4.  Section  1844.201  and  1844  201-1 
are  revised  to  read  as  follows: 

1844.201     Consent  and  advance 
notification  requirements. 

1844.201-1     Consent  requirements.  (NASA 
supplements  paragraph  (a)) 

(a)(i)  In  determining  special 
surveillance  consent  requirements,  the 
contracting  of.Hcer  should  consiiier 
specific  subcontract  awards,  as  well  as 
any  individual  systems,  subsystems, 
components,  technologies,  and  services 
that  should  have  contracting  officer 
consent  prior  to  being  subcontracted. 

(ii)  For  each  planned  contract  award 
expected  to  exceed  Si  million  in  total 
estimated  value  (inclusive  of  options), 
the  contracting  officer  should  consider 
such  factors  as  the  following  to 
determine  whether  certain  subcontracts 
require  special  surveillance: 

(A)  The  degree  of  subcontract  pricing 
uncertainties  at  the  time  of  contract 
award; 

(B)  The  overall  quality  of  the 
contractor's  approach  to  pricing 
subcontracts: 

(C)  The  extent  of  competition 
achieved,  or  to  be  achieved,  bv  the 
contractor  in  the  award  of  subcontracts; 

(D)  Technical  complexity  and  the 
criticality  of  specific  supplies,  services. 
and  technologies  on  the  successful 
performance  of  the  contract;  and 

(E)  The  potential  impact  of  planned 
subcontracts  on  source  selection  or 
incentive  arrangements. 

(lii)  The  contracting  officer  shall 
document  results  of  the  review  in  the 
contract  file.  For  contract  modifications 
and  change  orders,  the  cont'dcting 
officer  shall  make  the  detcr.iination 
required  by  paragraph  [a)[i;;  of  this 
section  whenever  the  value  of  anv 
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subcontract  resulting  from  the  change 
order  or  modification  is  proposed  to 
exceed  $100,000  or  is  one  of  a  number 
of  subcontracts  with  a  single 
subcontractor  for  the  same  or  related 
supplies  or  services  that  are  expected 
cumulatively  to  exceed  $100,000. 
(iv)  In  adaition,  any  subcontract 
under  a  cost  type  prime  contract  shall 
be  identified  for  special  surveillance  if 
consent  was  not  provided  at  the  time  of 
contract  award  and  cost  or  pricing  data 
would  be  required  in  accordance  with 
FAR  15.404-3(c). 

1844.201-2    [Removed] 

5.  Section  1844.201-2  is  removed. 

|FR  Doc.  98-21617  Filed  8-11-98;  8:45  am) 
BILUNG  CODE  7S10-01-(> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN  1018-A009 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  Listing  Five 
Plants  From  Monterey  County,  CA,  as 
Endangered  or  Threatened 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  four  plants: 
Astragalus  tener  var.  titi  (coastal  dunes 
milk-vetch),  Pipeha  yadonii  (Yadon's 
piperia),  Potentilla  bickmanii 
(Hickman's  potentilla),  and  Trifolium 
thchocalyx  (Monterey  clover);  and 
threatened  status  for  Cupressus 
goveniana  ssp.  goveniana  (Gowen 
cypress).  The  five  taxa  are  found 
primarily  along  the  coast  of  northern 
Monterey  County,  California,  with  one 
species  also  occurring  in  San  Mateo 
County  and  historical  populations  of 
another  occurring  in  Los  Angeles  and 
San  Diego  counties.  The  five  plant  taxa 
are  threatened  by  one  or  more  of  the 
following:  alteration,  destruction,  and 
fragmentation  of  habitat  resulting  from 
urban  and  golf  course  development; 
recreational  activities;  competition  with 
alien  species;  and  disruption  of  natural 
fire  cycles  due  to  fire  suppression 
associated  with  increasing  residential 
development  around  and  within 
occupied  habitat.  Astragalus  tener  var. 
titi  and  Potentilla  bickmanii  are  also 
more  susceptible  to  extinction  by 
random  events  due  to  their  small 


numbers  of  populations  or  individuals. 
This  rule  implements  the  Federal 
protection  and  recovery  provisions 
afforded  by  the  Act  for  these  plant  taxa. 
A  notice  of  withdrawal  of  the  proposal 
to  list  the  black  legless  lizard  [Anniella 
pulcbra  nigra),  which  was  proposed  for 
listing  along  with  the  five  plant  taxa 
considered  in  this  rule,  is  published 
concurrently  with  this  rule. 
DATES:  This  rule  is  effective  September 
11,  1998. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  2493  Portola  Road,  Suite  B, 
Ventura,  California,  93003. 
FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Benz,  Assistant  Field  Supervisor, 
Ventura  Fish  and  Wildlife  Office  (see 
ADDRESSES  section)  (telephone 
number  805/644-1766;  facsimile  805/ 
644-3958). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Monterey  Peninsula  on  the 
central  California  coast  has  been  noted 
for  a  high  degree  of  species  endemism 
(Axelrod  1982,  Howitt  1972).  Species 
with  more  northern  affinities  reach  their 
southern  limits  on  the  Peninsula; 
species  with  more  southern  affinities 
reach  their  northern  limits  there  as  well 
(Howitt  and  Howell  1964).  The 
Monterey  Peninsula  is  influenced  by  a 
maritime  climate  that  is  even  more 
pronounced  due  to  the  upwelling  of 
cool  water  from  the  Monterey 
submarine  canyon.  Rainfall  amounts  to 
only  38  to  51  centimeters  (cm)  (15  to  20 
inches  (in))  per  year,  but  summer  fog- 
drip  is  a  primary  source  of  moisture  for 
plants  that  would  otherwise  not  be  able 
to  persist  with  such  low  rainfall.  Some 
taxa,  such  as  the  coastal  closed-cone 
pines  and  cypresses  are  relicts,  i.e., 
stands  of  species  that  once  had  a  more 
continuous,  widespread  distribution  in 
the  more  mesic  climate  of  the  late 
Pleistocene  period,  but  then  retreated  to 
small  pockets  of  cooler  and  wetter 
conditions  along  the  coast  ranges  during 
the  hotter  and  drier  xerothermic  period 
between  8,000  and  4,000  years  ago 
(Axefrod  1982). 

In  1602,  the  Spanish  government 
commissioned  Sebastian  Viscaino  to 
map  the  coastline;  he  traveled  as  far 
north  as  the  Mendocino  coast.  In  his 
journal,  he  made  note  of  the  "pine 
covered  headlands"  and  the  "great  pine 
trees,  smooth  and  straight,  suitable  for 
the  masts  and  yards  of  ships"  that  he 
saw  while  anchored  in  Monterey  Bay 
(Larkey  1972).  During  the  early  1900s, 
Willis  L.  Jepson  characterized  the 


forests  on  the  Monterey  Peninsula  as  the 
"most  important  silva  ever,"  and 
encouraged  Samuel  F.B.  Morse  of  the 
Del  Monte  Properties  Company  to 
explore  the  possibilities  of  preserving 
the  unique  forest  communities.  Morse 
believed  that  developing  recreational 
facilities  would  allow  income  to  be 
derived  from  the  property  while 
maintaining  the  forest  intact  (Larkey 
1972). 

Maps  compiled  by  the  U.S.  Forest 
Service  (FS)  to  show  plant  associations 
that  were  similar  in  "fire-hazard 
characteristics  and  in  uses  or  qualities 
of  economic  importance"  portray  the 
bulk  of  the  Monterey  Peninsula  as 
Monterey  pine  [Pinus  radiata)  forest 
with  a  discrete  stand  of  Bishop  pine 
[Pinus  muricata)  in  the  center  of  the 
Peninsula  (FS  1941).  The  coastline  was 
fringed  with  either  "barren"  stretches, 
grassland,  or  "sagebrush,"  and  a  stretch 
of  "cypress  species"  extending  east 
along  the  coast  from  what  is  known  as 
Cypress  Point.  By  1930,  however,  the 
construction  of  three  golf  courses  likely 
resulted  in  the  removal  of  some  stands 
of  Monterey  pines. 

Only  three  native  Monterey  pine 
stands  remain  in  California,  one  on  the 
Monterey  Peninsula,  a  second  near  Aiio 
Nuevo  Point  in  northern  Santa  Cruz  and 
southern  San  Mateo  counties,  and  a 
third  near  Cambria,  in  San  Luis  Obispo 
County.  The  Monterey  Peninsula  stand 
is  not  only  the  most  extensive  of  the 
three,  it  is  also  unique  in  its  association 
with  Pinus  muricata,  Cupressus 
goveniana  ssp.  goveniana  (Gowen 
cypress),  and  Cupressus  macrocarpa 
(Monterey  cypress).  While  P.  radiata 
grows  well  on  a  variety  of  soils,  it  does 
not  do  well  on  the  acidic,  poorly- 
drained  soils  found  on  Huckleberry  Hill 
centrally  located  on  the  Monterey 
Peninsula  (Griffin  1972).  Here,  the  less 
aggressive  C.  goveniana  ssp.  goveniana 
and  P.  muricata  are  spared  competition 
from  P.  radiata.  Some  of  the  chaparral 
species  associated  with  these  forest 
stands  include  Arctostapbylos  bookeri 
ssp.  bookeri  (Hooker's  manzanita). 
Arctostapbylos  tomentosa  var. 
tomentosa  (shaggy-barked  manzanita), 
Adenostema  fasciculata  (chamise),  and 
Vaccinium  ovatum  (huckleberry)  (Jones 
and  Stokes  Assoc.  1994b;  Vogl  et  al. 
1988). 

Much  of  what  the  FS  mapped  in  1941 
as  grassland  or  "barren"  (which  most 
likely  included  coastal  dunes)  on  the 
peninsular  coastline  has  been 
subsequently  converted  to  golf  courses. 
Remnant  dunes  support  a  coastal  dune 
scrub  community  and  the  southernmost 
occurrences  for  Erysimum  menziesii 
(Menzies  wallflower),  Lupinus 
tidestromii  (Tidestrom's  lupine),  and 
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Gilia  tenuiflora  ssp.  arenaria  (dune 
gilia),  ail  federally  endangered  species 
(U.S.  Fish  and  Wildlife  Service 
(USFVVS)  1992).  It  is  uncertain  what 
species  characterized  the  grasslands 
mapped  by  the  FS.  Aside  from 
harboring  small  populations  of  several 
of  the  species  that  are  included  in  this 
final  rule,  these  patches  of  herbaceous 
vegetation  now  support  a  large  number 
of  alien  grasses  and  succulents  (Ferreira 
1995).  As  for  the  patches  mapped  by  the 
FS  as  "sagebrush,"  these  most  likely 
matched  what  is  currently  called  coastal 
sage  scrub,  a  community  dominated  by 
Artemisia  caUfornica  (California 
sagebrush).  For  the  most  part,  these 
patches  occurred  within  what  are  now 
urbanized  portions  of  the  cities  of 
Monterey  and  Pacific  Grove  and  the 
Pacific  Grove  Municipal  Golf  Course. 

Discussion  of  the  Five  Taxa 

Astragalus  tener  var.  titi  (coastal 
dunes  milk-vetch)  was  first  collected  by 
Mrs.  Joseph  Clemens  in  1904  along  17- 
Mile  Drive  on  the  Monterey  Peninsula 
"near  an  old  hut  composed  of  abalone 
shells  and  coal-oil  cans."  Alice 
Eastwood  named  the  plant  Astragalus 
titi  in  honor  of  Dr.  F.  H.  Titus  (Eastwood 
1905).  Subsequently,  John  Thomas 
Howell  (1938),  while  comparing  a 
specimen  of  A.  fener  that  was  collected 
by  David  Douglas  near  Salinas, 
Monterey  County,  remarked  that 
although  "Astragalus  titi  Eastwood  has 
generally  been  regarded  as  the  same  as 
Astragalus  tener,  *   *   *  the  two  plants 
are  not  the  same  and  Astragalus  titi 
seems  worthy  of  varietal,  if  not  specific 
recognition."  Rupert  Bameby  published 
the  combination  A.  tener  var.  titi  in 
1950,  noting  the  difference  in  flower 
size,  habitat,  and  geographic  range 
between  it  and  A.  tener  var.  tener 
(Barneby  1950). 

Astragalus  tener  var.  titi  is  a 
diminutive  annual  herb  of  the  pea 
family  (Fabaceae).  The  slender,  slightly 
pubescent  stems  reach  1  to  2  decimeters 
(dm)  (4  to  8  in)  in  height;  the  pinnately 
compound  leaves  are  2  to  7  cm  (0.8  to 
2.7  in)  long  with  7  to  11  leaflets,  each 
having  a  slightly  bilobed  tip.  The  tiny 
lavender  to  purple  flowers  are  5  to  6 
millimeters  (mm)  (0.3  in)  long  and  are 
arranged  in  subcapitate  racemes  of  2  to 
12  flowers.  The  seed  pods  are  straight  to 
sickle-shaped  and  7  to  14  mm  (0.3  to  0.6 
in)  long  (Bamebv  1964). 

Two  nistorical  locations  from  Los 
Angeles  County  (Hyde  Park  in 
Inglewood  and  Santa  Monica)  and  two 
from  San  Diego  County  (Silver  Strand 
and  Soledad)  were  annotated  by 
Barneby  as  Astragalus  tener  var.  titi 
(Barneby  1950).  It  is  unlikely  that 
suitable  habitat  remains  at  the  Los 


Angeles  locations,  since  the  area  has 
been  heavily  urbanized.  In  San  Diego 
County,  the  Silver  Strand  area  is  owned 
by  the  Department  of  Defense  (Miramar 
Naval  Weapons  Center),  and  a  portion 
has  been  used  for  amphibious  vehicle 
training  exercises.  Another  portion  of 
Silver  Strand  has  been  leased  by  the 
Navy  to  the  California  Department  of 
Parks  and  Recreation  (CDPR)  for 
development  of  a  campground  and 
recreational  facilities.  Numerous 
unsuccessful  searches  for  the  plant  have 
been  made  in  these  locations  since  1980 
(Ferreira  1995;  Natural  Diversity 
Database  (NDDB)  1997). 

The  only  knowoi  extant  population  of 
Astragalus  tener  var.  titi  occurs  along 
17-Mile  Drive  on  the  western  edge  of  the 
Monterey  Peninsula  on  land  owned  by 
the  Pebble  Beach  Company  and  the 
Monterey  Peninsula  Country'  Club. 
Colonies  of  the  milk-vetch  occur  on  a 
relatively  flat  coastal  terrace  within  30 
meters  (m)  (100  feet  (ft))  of  the  ocean 
beach  and  8  m  (25  ft)  above  sea  level. 
The  loamy  fine  sands  that  comprise  a 
series  of  shallow  swales  on  the  terrace 
surface  support  standing  water  during 
wet  winter  and  spring  seasons. 
Individual  plants  are  found  on  the 
bottoms  or  sides  of  the  swales  growing 
in  association  with  other  low  growing 
grasses  and  herbs,  including  the  alien 
Plantago  coronopus  (cut-leaf  plantain). 
In  the  1980s  and  early  1990s,  from  15 
to  1,000  individuals  had  been  counted 
in  this  population  (Ferreira  1995).  In 
1995.  four  additional  colonies  of  this 
taxon  were  located  in  similarly  moist 
habitats  within  400  m  (1,300  ft)  of  the 
previously  known  plants.  A  thorough 
survey  of  surrounding  patches  of 
suitable  habitat  was  made  and  a  total  of 
4000  individuals  were  counted  in  1995 
in  11  scattered  colonies  (Jones  and 
Stokes  Assoc.  1996). 

The  11  colonies  are  bisected  by  17- 
Mile  Drive,  and  occur  in  remnant 
patches  of  habitat  that  are  bounded  by 
roads,  golf  greens,  equestrian  trails  and 
a  bank  covered  by  the  alien  plant, 
Carpobrotus  edulis  (fig-marigold) 
(Ferreira  1995,  Jones  and  Stokes  Assoc. 
1996).  Astragalus  tener  var.  titi  is 
currently  threatened  with  alteration  of 
habitat  from  trampling  associated  with 
recreational  activities,  such  as  hiking, 
picnicking,  ocean  viewing,  wildlife 
photography,  equestrian  use,  and 
golfing.  Due  to  the  fragmented  nature  of 
its  habitat  and  the  human  uses  that 
surround  it,  the  species  is  also  more 
vulnerable  to  extinction  from  random 
events.  Astragalus  tener  var.  titi  may 
also  be  threatened  by  competition  from 
the  alien  plants,  C.  edulis  and  Plantago 
coronopus. 


Cupressus  goveniana  ssp.  goveniana 
was  first  collected  by  Karl  Hartweg  from 
Huckleberry  Hill  (Monterey  Peninsula) 
in  1846  (Sargent  1896,  Wolf  and 
Wagener  1948).  The  plant  was  described 
as  Cupressus  goveniana  by  British 
horticulturalist  George  Gordon  in  1849 
who  named  it  after  fellow 
horticulturalist  James  R.  Gowen  (Sargent 
1896).  Sargent  (1896)  described  the  free 
as  being  widely  distributed  "from  the 
plains  of  Mendocino  County  to  the 
mountains  of  San  Diego  County"  as  he 
included  taxa  now  recognized  as 
distinct  in  his  definition  of  C. 
goveniana.  John  G.  Lemmon  published 
the  name  C.  goveniana  var.  pigmaea  in 
1895  to  refer  to  the  stands  found  on  the 
"White  Plains"  of  Mendocino  County. 
also  referred  to  as  pygmy  cypress  or 
Mendocino  cyf>ress.  As  a  result  of  this 
segregation,  the  material  from  the 
Monterey  area  would  be  treated  as  C. 
goveniana  var.  goveniana.  The  taxon  is 
currently  treated  as  C.  goveniana  ssp. 
goveniana  (Bartel  1993). 

Cupressus  goveniana  ssp.  goveniana 
(Gowen  cypress)  is  a  small  coniferous 
tree  or  shrub  in  the  cypress 
(Cupressaceae)  family.  Most  of  the  10 
taxa  in  the  genus  Cupressus  found  in 
California  currently  have  relatively 
small  ranges  (Vogl  et.  al.  1988).  Of  the 
three  coastal  cypresses,  native  stands  of 
C.  macrocarpa  (Monterey  cypress)  and 
C.  goveniana  ssp.  goveniana  are  both 
restricted  to  the  Monterey  Peninsula 
and  Point  Lobos  in  Monterey  County. 

Cupressus  goveniana  ssp.  goveniana 
generally  reaches  a  height  between  5 
and  7  m"(17  to  23  ft)  (Munz  1968), 
though  Griffin  noted  one  individual  that 
was  10  m  (33  ft)  high  at  Huck]eberr\' 
Hill  (Griffin  and  Critchfield  1976).  the 
sparsely  branched  tree  forms  a  short, 
broad  crown  with  a  spread  of  2  to  4  m 
(7  to  13  ft).  The  bark  is  smooth  brown 
to  gray,  but  becomes  rough  and  fibrous 
on  old  trees.  The  scale-like  foliage  is  a 
light  rich  green,  with  leaves  1  to  2  mm 
long  (0.04  to  0.08  in).  The  female  cones 
are  subglobose  (nearly  spherical).  10  to 
15  mm  (to  0.1  in)  long,  and  produce  90 
to  110  seeds  (Wolf  and  Wagener  1948). 
The  cones,  which  typically  mature  in  2 
years,  remain  closed  for  many  years 
while  attached  to  the  tree.  Seeds  can  be 
released  upon  mechanical  removal  from 
the  tree  or.  more  typically,  upon  death 
of  the  tree  or  supporting  branch. 
Cupressus  goveniana  ssp.  goveniana  is 
distinguished  from  its  close  relative  C. 
goveniana  ssp.  pigmaea  (pygmy  or 
Mendocino  cypress)  by  its  much  taller 
stature,  the  lack  of  a  long,  whip-like 
terminal  shoot,  and  light  to  .ellow- 
green  rather  than  dark  dull  green  foliage 
(Bartel  1993). 
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Like  other  closed-cone  cypresses, 
Cupressus  goveniana  ssp.  goveniana  is 
a  fire  adapted  species.  It  possesses  cones 
which,  after  seed  has  matured,  remain 
sealed  and  attached  to  the  trees, 
typically  until  heat  from  fires  breaks  the 
cones'  resinous  seal  and  allows  seeds  to 
escape.  Adequate  sunlight  and  bare 
mineral  soils  are  also  needed  by  C. 
goveniana  ssp.  goveniana  for  seedling 
establishment;  in  areas  with  herbaceous 
cover  seedling  mortality  is  higher  due  to 
fungal  infections  (Vogl  et  al.  1988). 

Only  two  natural  stands  of  Cupressus 
goveniana  ssp.  goveniana  are  known  to 
exist,  although  individuals  can  be  found 
locally  in  cultivation.  Cupressus 
goveniana  ssp.  goveniana  is  associated 
with  Pinus  radiata,  Pinus  muricata.  and 
several  taxa  in  the  heath  family 
(Ericaceae)  (e.g.,  Vaccinium,  Gaultheha. 
Arctostaphylos]  on  poorly  drained, 
acidic,  soils  (Griffin  and  Critchfield 
1976).  The  largest  stand,  referred  to  here 
as  the  Del  Monte  Forest  stand,  is  near 
Huckleberry  Hill  on  the  western  side  of 
the  Monterey  Peninsula.  This  stand 
covers  approximately  40  hectares  (ha) 
(100  acres  (ac)),  with  individuals 
scattered  within  a  kilometer  (km)  (0.6 
mile  (mi))  of  the  main  stand.  Wolf  and 
Wagener  (1948)  reported  that  patches  of 
crowded,  poorly  developed  individuals, 
referred  to  as  "canes,"  were  cut  for 
posts,  making  it  difficult  to  determine 
the  original  e.xtent  of  the  grove. 

At  least  three  fires  have  burned 
portions  of  the  Del  Monte  Forest  stand 
in  the  last  100  years.  A  large  fire  burned 
most  of  the  stand  in  1901  (Coleman 
190.5.  and  Dunning  1906,  in  Vogl  et  al. 
1988).  The  northern  portion  of  the  stand 
apparently  burned  in  1959  (NDDB 
1997).  The  most  recent  fire  burned  the 
south  central  portion  of  the  population 
in  1987.  In  each  case,  regeneration  of  C. 
goveniana  ssp.  goveniana  has  occurred. 

The  Del  Monte  Forest  stand  is  on 
lands  owned  by  the  Pebble  Beach 
Company  and  the  Del  Monte  Forest 
Foundation  (DMFF).  The  purpose  of  the 
DMFF,  originally  established  as  the  Del 
Monte  Foundation  in  1961  by  the 
Pebble  Beach  Company,  is  to  "acquire, 
accept,  maintain,  and  manage  lands  in 
the  Del  Monte  Forest  which  are 
dedicated  to  open  space  and  greenbelt" 
(DMFF,  in  litt.  1992).  A  large  portion  of 
the  Del  Monte  Forest  stand  is  within  a 
34-ha  (84-ac)  area  designated  as  the 
Samuel  F.B.  Morse  Botanical  Reserve 
(Morse  Reserve)  in  the  1960s  and 
donated  to  DMFF  in  1976.  In  the  early 
1980s,  development  of  the  Poppy  Hills 
Golf  Course  removed  840  trees  of  C. 
goveniana  ssp.  goveniana  outside  of  the 
reserve  and  surrounded  other  small 
patches  with  fairways  (G.  Fr\'berger, 
Pebble  Beach  Company,  pers.  comm. 


1992).  The  majority  of  the  remaining 
portion  of  this  stand  is  on  lands  owned 
by  Pebble  Beach  Company  that  are 
designated  as  "forested  open  space"  in 
the  Huckleberry  Hill  Open  Space  area, 
through  a  conservation  easement  held 
by  the  DMFF.  Scattered  groups  of  trees 
that  radiate  out  from  this  stand  are 
located  on  Pebble  Beach  Company  lands 
within  their  most  recently  proposed 
residential  developments  (EIP 
Associates  1995). 

A  second  smaller  stand  of  Cupressus 
goveniana  ssp.  goveniana  16  to  32  ha 
(40  to  80  ac)  in  size  occurs  10  km  (6  mi) 
to  the  south  at  Point  Lobos  State  Reserve 
near  Gibson  Creek  on  a  60-ha  (150-ac) 
parcel  acquired  by  the  CDPR  in  1962. 
The  very  western  edge  of  the  stand  is  on 
lands  recently  purchased  by  the  Big  Sur 
Land  Trust  from  a  private  owner.  This 
parcel  was  to  be  transferred  to  the  CDPR 
in  1997  (Big  Sur  Land  Trust,  in  litt. 
1997).  In  this  stand,  C.  goveniana  ssp. 
goveniana  is  associated  with  Pinus 
radiata  and  chaparral  species  (Griffin 
and  Critchfield  1976;  Vogl  et  al.  1988). 
Due  to  the  physical  inaccessibility  of  the 
Point  Lobos  stand  and  the  Reserve's 
mandate  to  protect  sensitive  plant  taxa, 
the  Point  Lobos  stand  exhibits  fewer 
signs  of  human  disturbance  than  the  Del 
Monte  Forest  stand. 

Despite  measures  taken  to  protect  the 
Cupressus  goveniana  ssp.  goveniana 
stand  at  the  Del  Monte  Forest,  such  as 
establishing  the  Morse  Reserve,  the 
opportunities  for  maintaining  a  viable 
long-term  population  of  this  taxon  may 
be  compromised  by  the  site's  proximity 
to  urbanization.  Although  the  lands  on 
which  the  majority  of  the  remaining 
cypress  grow  will  not  be  developed,  the 
residential  development  that  is 
occurring  on  all  sides  of  the  stand 
reduces  the  opportunity  for  the 
continuation  of  ecosystem  processes, 
such  as  periodic  fire,  which  are  needed 
for  stand  regeneration.  This  species  is 
threatened  by  habitat  alteration  due  to 
the  influence  of  continued  urban 
development  in  Pebble  Beach  and  to  the 
disruption  of  natural  fire  cycles  that  are 
likely  to  result  from  fire  suppression 
activities.  In  addition,  stands  of 
Cupressus  goveniana  var.  goveniana  at 
both  locations  have  been  invaded  by 
aggressive  alien  species,  including 
Cortaderia  jubata  (pampasgrass). 
Genista  monspessulana  (French  broom), 
and  Erechtites  spp.  (fireweeds)  (Forest 
Maintenance  Standard  1990;  K.  Gray, 
State  Parks,  pers.  comm.  1997).  Invasion 
of  alien  plants  alters  the  composition  of 
the  plant  community  and  may  adversely 
affect  C.  goveniana  ssp.  goveniana. 

Piperia  yadonii  (Yadon's  piperia)  was 
first  collected  by  Leroy  Abrams  in  1925 
in  open  pine  forest  near  Pacific  Grove. 


At  that  time,  it  was  identified  as  Piperia 
unalascensis,  a  polymorphic,  wide- 
ranging  species  in  the  western  United 
States  (Morgan  and  Ackerman  1990), 
although  at  least  two  naturalists  who 
collected  from  the  Monterey  region  in 
the  1920s  (George  Henry  Grinnel  and 
Leroy  Abrams)  noted  the  uniqueness  of 
the  plants  from  the  Monterey  area 
(Morgan  and  Ackerman  1990,  Coleman 
1995).  In  a  recent  treatment  of  the  genus 
Piperia,  Ackerman  (1977)  segregated  out 
several  long-spurred  taxa  from  the  P. 
unalascensis  complex,  but  attempted  no 
analysis  of  the  short-spurred  forms. 
Subsequently,  Morgan  and  Ackerman 
(1990)  segregated  out  two  new  taxa  from 
the  P.  unalascensis  complex.  One  of 
these,  P.  yadonii,  was  named  after 
Vernal  Yadon,  previous  Director  of  the 
Museum  of  Natural  History  in  Pacific 
Grove,  Monterey  County. 

Piperia  yadonii  is  a  slender  perennial 
herb  in  the  orchid  family  (Orchidaceae). 
Mature  plants  typically  have  two  or 
three  lanceolate  to  oblanceolate  basal 
leaves  10  to  15  cm  (4  to  6  in)  long  and 
2  to  3  cm  (0.8  to  1.2  m)  wide.  The  single 
flowering  stems  are  up  to  50  cm  (20  in) 
tall  with  flowers  arranged  in  a  dense 
narrow-cylindrical  raceme.  The  flowers 
consist  of  three  petal-like  sepals  and 
three  petals  (together  referred  to  as 
tepals).  The  upper  three  tepals  are  green 
and  white  and  the  lower  three  white. 
The  lowermost  tepal  is  specialized  into 
a  lip  that  is  narrowly  triangular  and  is 
strongly  decurved  such  that  the  tip 
nearly  touches  the  spur  of  the  flower 
(Morgan  and  Ackerman  1990).  Piperia 
yadonii  may  occur  with  P.  elegans,  P. 
elongata,  P.  michaelii,  and  P. 
transversa,  but  is  distinguished  from 
them  in  flower  by  its  shorter  spur 
length,  particular  pattern  of  green  and 
white  floral  markings,  and  its  earlier 
flowering  time  (Morgan  and  Ackerman 
1990,  Coleman  1995). 

As  in  other  orchids,  germination  of  P. 
yadonii  seeds  probably  involves  a 
symbiotic  relationship  with  a  fungus. 
Following  germination,  orchid  seedlings 
typically  grow  below  ground  for  one  to 
several  years  before  producing  their  first 
basal  leaves.  Plants  may  produce  only 
vegetative  growrth  for  several  years, 
before  first  producing  flowers 
(Rasmussen  1995).  In  mature  plants  of 
P.  yadonii  the  basal  leaves  typically 
emerge  sometime  after  fall  or  winter 
rains  and  wither  by  May  or  June,  when 
the  plant  produces  a  single  flowering 
stem.  Allen  (1996)  has  obser\'ed  that 
only  a  small  percentage  of  the  P.  yadonii 
plants  in  a  population  may  flower  in 
any  year.  This  is  consistent  with  what 
is  known  of  other  orchid  species  (James 
Ackermann,  Universidad  de  Puerto 
Rico,  in  litt.  1997).  As  in  some  other 
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plant  taxa.  individual  orchids  that 
flower  in  one  year  may  not  have  the 
necessary  energy  reserves  to  flower  in 
the  following  year,  so  size  and  flowering 
are  not  necessarily  age-dependent 
(Wells  1981,  Rasmussen  1995). 

Piperia  yadonii  is  found  within 
Monterey  pine  forest  and  maritime 
chaparral  communities  in  northern 
coastal  Monterey  County.  Its  center  of 
distribution  is  the  Monterey  Peninsula 
where  plants  are  found  throughout  the 
larger  undeveloped  tracts  of  Monterey 
pine  forest.  To  the  north,  the  range  of  P. 
yadonii  extends  to  the  Los  Lomas  area, 
near  the  border  of  Santa  Cruz  County 
(Allen  1996;  Vem  Yadon,  Pacific  Grove 
Museum  of  Natural  History,  in  litt. 
1997).  Searches  north  into  Santa  Cruz 
County  have  uncovered  little  suitable 
habitat  and  no  P.  yadonii  (Randall 
Morgan,  biological  consultant,  pers. 
comm.  1996;  Allen  1996).  nor  do 
regional  herbaria  contain  collections 
from  Santa  Cruz  County  (R.  Morgan, 
pers.  comm.  1996).  Since  preparation  of 
the  proposed  rule,  P.  yadonii  has  been 
found  at  one  location  about  25  km  (15 
mi)  south  of  the  Monterey  Peninsula 
near  Palo  Colorado  Canyon  in  maritime 
chaparral  (Jeff  Norman,  biological 
consuhant.  in  litt.  1995).  Maritime 
chaparral  is  uncommon  along  this 
region  of  the  Big  Sur  coastline,  but  a  few 
scattered  patches  do  occur  south  to 
Pfieffer  Point,  located  about  40  km  (25 
mi)  from  the  Peninsula  (J.  Norman,  pers. 
comm.  1997).  P.  yadonii  has  been  found 
only  6  to  10  km  (4  to  6  mi)  inland  (Allen 
1996;  V.  Yadon.  in  litt.  1997)  despite 
searches  of  lands  farther  east  (Allen 
1996).  Toro  Regional  Park,  16  km  to  24 
km  (10  to  15  mi)  inland,  was  searched 
and  four  unidentified  Piperia  were 
found,  but  the  habitat  was  reported  to 
not  be  similar  to  that  favored  by  P. 
yadonii  (Allen  1996). 

Piperia  yadonii  has  been  found  in 
Monterey  pine  forest  with  a  herbaceous, 
sparse  understory  and  in  maritime 
chaparral  along  ridges  where  the  shrubs, 
most  often  Arctostaphylos  hookeri 
(Hooker's  manzanita),  are  dwarfed  and 
the  soils  shallow  (Morgan  and 
Ackerman  1990.  Allen  1996).  As  in 
other  orchid  species,  P.  yadonii  does  not 
appear  to  be  an  early  successional 
species  but  is  able  to  colonize  trails  and 
roadbanks  within  the  dwarf  maritime 
chaparral  or  Monterey  pine  forest  once 
a  decade  or  more  has  passed  and  if  light 
and  moisture  regimes  are  favorable 
(Allen  1996;  V.  Yadon.  in  litt.  1997). 

The  Pebble  Beach  Company  funded 
intensive  surveys  for  Piperia  yadonii, 
focusing  on  the  Monterey  Peninsula  in 
1995.  and  beyond  the  Peninsula  in 
western  Monterey  County  in  1996. 
Approximately  84.000  P.  yadonii  plants 


on  about  140  ha  (350  ac),  were  counted 
at  all  known  sites  throughout  the  range 
of  this  species  since  1990  (R.  Morgan,  in 
litt.  1992;  Uribe  and  Associates  1993;  J. 
Norman,  in  litt.  1995;  Allen  1996;  Jones 
and  Stokes  Assoc.  1996).  Plants  are 
often  densely  clustered,  and  may  reach 
densities  of  100  to  200  plants  in  a  few 
square  meters  (10  to  20  plants  in  a  few 
square  feet)  (Robert  Hale,  in  litt.  1997). 
Because  size  and  flowering  are  not 
always  age-dependent,  the  age  structure 
of  these  populations  is  not  known. 

During  these  surveys,  the  greatest 
concentrations  of  Piperia  yadonii, 
approximately  57,000  plants  or  67 
percent  of  all  known  plants  were  found 
scattered  throughout  much  of  the 
remaining  Monterey  pine  forest  owmed 
by  the  Pebble  Beach  Company  and  the 
Del  Monte  Forest  Foundation  on  the 
Monterey  Peninsula  (Allen  1996).  About 
8,500  of  these  plants  are  in  open  space 
areas  there  (Allen  1996).  Another  2,000 
plants  (2  percent  of  all  known)  occur  on 
remnant  patches  of  Monterey  pine  forest 
in  parks  and  open  space  areas  of  Pacific 
Grove  and  Monterey  (Allen  1996; 
Department  of  the  Army,  in  litt.  1996; 
Jones  and  Stokes  Assoc.  1996).  Inland  to 
the  north,  about  18,000  P.  yadonii 
plants.  (21  percent  of  all  knowm  plants) 
have  been  found  on  the  chaparral 
covered  ridges  north  of  Prunedale 
(Allen  1996).  About  8.000  of  these  are 
on  lands  that  receive  some  protection  at 
Manzanita  County  Park  and  The  Nature 
Conservancy's  Blohm  Ranch;  the 
remainder  are  on  private  lands  that  are 
not  protected.  South  of  the  Peninsula 
about  7,500  plants  have  been  found  on 
CDPR  properties  at  Pt.  Lobos  Ranch,  on 
surrounding  lands  that  are  to  be  turned 
over  to  CDPR  in  the  future  (Big  Sur 
Land  Trust,  in  litt.  1997)  and  in  a 
smaller  parcel  that  is  in  private 
ownership. 

Considering  the  current  abundance  of 
Piperia  yadonii  in  the  remaining  large 
tracts  of  Monterey  Forest,  this  species 
probably  occurred  throughout  the 
Peninsula  when  Monterey  pine  forests 
were  much  more  extensive.  Many 
historic  collections  were  made  from  the 
Pacific  Grove  area  (R.  Morgan,  in  litt. 
1992),  which  has  since  been  urbanized. 
Continued  fragmentation  and 
destruction  of  habitat  due  to  urban  and 
golf  coiuse  development  are  currently 
the  greatest  threats  to  P.  yadonii.  Other 
threats  include  exclusion  by  alien 
species,  roadside  mowing,  and 
potentially  an  increase  in  deer  grazing 
of  flowering  stems. 

Potentilla  hickmanii  (Hickman's 
potentilla)  was  originally  collected  by 
Alice  E.  Eastwood  (1902)  in  1900  "near 
the  reservoir  which  supplies  Pacific 
Grove,  [Monterey  County]  California. 


along  the  road  to  Cypress  Point."  The 
reference  to  a  reservoir  could  refer  to 
Forest  Lake  in  Pebble  Beach  but  more 
likely  refers  to  the  Pacific  Grove 
reservoir  (Ferreira  1995).  Eastwood 
(1902)  described  the  species  2  years 
later,  naming  it  after  J.  B.  Hickman  who 
was  her  guide  on  that  collecting  trip. 

Potentilla  hickmanii  is  a  small 
perennial  herb  in  the  rose  family 
(Rosaceae)  that  annually  dies  back  to  a 
woody  taproot.  The  leaves  are  pinnatelv 
compound  into  generally  six  paired, 
palmately  cleft  leaflets  each  2  to  8  mm 
(0.1  to  0.3  in)  long  and  1  to  3  mm  (to 
0.1  in)  wide.  Several  reclining  stems  5 
to  45  cm  (2  to  16  in)  long  support  two 
to  four  branched  c>'mes  (flowering 
stems)  each  of  which  has  fewer  than  10 
flowers.  The  flowers  consist  of  5  yellow 
obcordate  petals  6  to  10  mm  (0.2  to  1.0 
in)  long  and  5  mm  (0.2  in)  wide,  with 
typically  20  stamens  and  about  10  styles 
(Abrams  1944,  Ertter  1993).  Potentilla 
hickmanii  is  separated  from  two  other 
potentillas  that  occur  on  the  Monterey 
Peninsula  (P.  anserina  var.  pacifica  and 
P.  glandulosa]  by  a  combination  of  its 
small  stature,  size  and  shape  of  leaflets, 
and  color  of  the  petals. 

Only  three  historical  locations  for  the 
plant  are  knov^m,  two  in  Monterey 
County  and  one  in  San  Mateo  County 
(NDDB  1997c).  A  collection  was  made 
by  Ethel  K.  Crum  in  1932,  apparently  in 
the  vicinity  of  Eastwood's  original 
collection  on  the  Monterey  Peninsula. 
Ferreira  (1995)  surveyed  the  area 
surrounding  the  Pacific  Grove  reservoir 
in  1992.  but  found  no  Potentilla 
hickmanii  plants  or  suitable  habitat  for 
the  species.  An  extant  population  is 
knowTi  from  the  western  edge  of  the 
Monterey  Peninsula  on  lands  owned  by 
Pebble  Beach  Company.  This  species 
was  collected  from  one  other  location,  at 
"Moss  Beach"  near  Half  Moon  Bay,  San 
Mateo  County  in  1905  by  Katherine 
Brandegee  and  in  1933  by  Mrs.  E.  C. 
Sutliffe  (Ertter  1993).  At  the  time  the 
proposed  rule  was  written  this 
population  was  presumed  extirpated, 
but  it  was  rediscovered  in  1995  by 
biologists  from  the  California 
Department  of  Transportation  (Caltrans) 
surveying  for  a  highway  project  (R. 
Vonarb,  Caltrans,  in  litt.  1995). 

Potentilla  hickmanii  is  currently 
known  to  be  extant  at  one  location  in 
San  Mateo  County  and  one  in  Monterey 
County.  On  the  Monterey  Peninsula,  P. 
hickmanii  grows  in  an  opening  within 
Monterey  pine  forest.  Loamy  fine  sandy 
soils  support  a  meadow  community  of 
alien  grasses  and  several  introduced  and 
native  herbs.  Twenty-four  individuals  of 
P.  hickmanii  were  located  during  1992 
surveys  (Ferreira  1995).  In  1995,  the  site 
was  surveyed  on  two  occasions  and  no 
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more  than  21  plants  were  found  (Jones 
and  Stokes  As.soc.  1996).  Sampling  in  a 
portion  of  this  occurrence  indicated  that 
neither  recruitment  of  new  individuals 
nor  mortality  of  existing  individuals  had 
occurred  in  the  sampled  area  in  the  past 
2  years  (T.  Morosco,  University  of 
California  Berkeley,  in  litt.  1997).  The 
San  Mateo  County  population  grows  on 
grassland  slopes  on  private  lands.  It  was 
estimated  to  have  between  2000  and 
3000  individuals  in  1995  and  1996  (R. 
Vonarb,  in  litt.  1995;  T.  Morosco  in  litt. 
1997). 

The  Pebble  Beach  Company  has 
maintained  management  responsibilities 
for  the  Monterey  population,  located  in 
an  open  space  area  called  Indian 
Village,  although  ownership  of  the  land 
has  been  transferred  to  the  Del  Monte 
Forest  Foundation.  Indian  Village  is 
available  for  use  by  residents  and  has 
been  developed  as  an  outdoor  recreation 
area.  Although  a  fence  was  constructed 
in  the  1970s  to  limit  access  by 
recreationists,  the  fenced  area  contained 
only  a  portion  of  the  population,  and 
recreation  impacts  continued  through 
the  mid  1990s  (Ferreira  1995,  Jones  and 
Stokes  Assoc.  1996).  In  1996,  the  Pebble 
Beach  Company  installed  additional 
fencing  to  protect  this  population  from 
recreational  activities  (M.  Zander, 
Zander  and  Associates,  in  litt.  1996). 
Potentilla  hickmanii  is  currently 
threatened  by  a  proposed  residential 
development  in  the  Del  Monte  Forest 
which  could  alter  hydrology  at  the 
Monterey  site  (EEP  Associates  1995).  At 
both  the  Monterey  and  San  Mateo  sites 
invasive  alien  species  may  be  competing 
with  P.  hickmanii  (Ferreira  1995;  Jones 
and  Stokes  Assoc.  1996;  B.  Ertter  in  litt. 
1997).  The  extremely  small  number  of 
individual  plants  remaining  at  the 
Monterey  site  also  make  P.  hickmanii 
vulnerable  to  extirpation  from  random 
events,  such  as  genetic  drift,  poor  years 
of  reproduction  and  tree  fall. 

Tnfolium  trichocalyx  (Monterey 
clover)  is  a  member  of  the  pea  family 
(Fabaceae).  The  genus  Thfolium  is  well- 
represented  in  North  America,  with 
approximately  50  species  recognized  in 
California  (Munz  1959).  Members  of  this 
herbaceous  genus  are  characterized  by 
their  palmately  three-foliate  leaves 
(hence  the  name  Thfolium)  and  flowers 
in  spheroid  or  oblong  heads. 

Thfolium  thchocalyx  was  first 
collected  by  Amos  A.  Heller  "in  sandv 
pine  woods  about  Pacific  Grove"  in 
1903,  and  described  by  him  the 
following  year  (Heller  1904).  Laura  F. 
McDermott  (1910)  considered  the  taxon 
a  variety  of  T.  oliganthum  in  her 
treatment  of  the  genus,  but  this  was  not 
recognized  in  subsequent  floras. 
Axelrod  (1982)  deferred  to  Gillett's 


suggestion  that  T.  trichocalyx  is  a 
sporadic  hybrid  between  T. 
microcephalum  and  T.  vahegatum  and 
recommended  removing  it  from  the  list 
of  taxa  considered  Monterey  endemics. 
This  view  was  challenged  by  Vernal 
Yadon  [in  litt.  1983)  who  had  grown  T. 
trichocalyx  and  observed  that  it 
consistently  produces  up  to  seven  seeds 
per  pod,  while  both  purported  parents 
were  two-seeded  taxa.  Thfolium 
thchocalyx  has  continued  to  be 
recognized  as  a  distinct  taxon  by 
Abrams  (1944),  Munz  (1959),  Howitt 
and  Howell  (1964)  and,  most  recently. 
Isely  (1993). 

Thfolium  thchocalyx  is  a  much- 
branched  prostrate  annual  herb  with 
leaflets  that  are  obovate-cuneate,  0.4  to 
1.2  cm  (0.2  to  0.5  in)  long,  truncate  or 
shallowly  notched  at  the  ends.  The 
numerous  flowers  are  clustered  into 
heads  subtended  by  a  laciniate-toothed 
involucre.  The  calyces  are  7  mm  (0.3  in) 
long,  toothed,  and  conspicuously  pilose; 
the  purple  corollas  scarcely  equal  the 
length  of  the  calyx;  the  deciduous  seed 
pods  enclose  up  to  seven  seeds.  The 
plant  can  be  quite  inconspicuous,  as  the 
prostrate  branches  may  be  only  3  to  4 
cm  (1.2  to  1.6  in)  long.  With  favorable 
conditions,  however,  branches  may 
reach  a  length  of  20  to  30  cm  (8  to  12 
in)  (Abrams  1944;  V.  Yadon,  in  litt. 
1983).  Branches  from  one  large  plant 
may  spread  through  the  forest  litter  and 
give  the  appearance  of  many  plants.  Of 
the  four  species  of  Thfolium  growing  on 
Huckleberry  Hill,  all  except  T. 
trichocalyx  contain  two  seeds  per  pod. 

Thfolium  thchocalyx  is  known  from 
only  one  area.  Huckleberry  Hill, 
covering  approximately  16  ha  (40  ac) 
(Ferreira  1995)  on  the  Monterey 
Peninsula.  The  plant  occurs  in  openings 
within  Monterey  pine  forest  on  poorly 
drained  soils  consisting  of  coarse  loamy 
sands.  Thfolium  thchocalyx  appears  to 
be  a  fire-follower,  taking  advantage  of 
the  reduced  forest  cover  for  the  first  few 
years  after  a  fire,  and  then  becoming 
scarce,  persisting  primarily  as  a 
seedbank  in  the  soil,  as  shade  and 
competition  increase  during  recovery  of 
the  forest  community.  Heller's 
collection  in  1903  was  made  2  years 
after  a  fire  in  the  area.  Only  scattered 
individuals  were  reported  by  Theodore 
Niehaus  in  1973  and  1979  and  by  Yadon 
in  1980  in  forest  openings  or  edges 
(NDDB  1997d).  One  of  these  sites  is 
presumed  to  have  been  extirpated  when 
Poppy  Hills  Golf  Course  was  developed 
in  1980;  the  other  two  are  within  the 
boundaries  of  the  Morse  Reserve. 

Surveys  for  Thfolium  thchocalyx 
were  conducted  in  1988.  No  plants  were 
found  at  the  three  sites  reported  earlier 
by  Niehaus  and  Yadon.  However, 


several  hundred  to  1,000  plants  were 
scattered  in  an  80-ha  (200-ac)  area  that 
had  burned  in  1987,  near  Huckleberry 
Hill  (M.  Griggs,  in  litt.  1988;  V.  Yadon, 
in  litt.  1992).  During  surveys  conducted 
in  1996  of  this  burned  area,  two  sites 
were  located  with  a  total  of  22  plants 
(Jones  and  Stokes  Assoc.  1996).  A 
seedbank  is  expected  to  occur  in  the  soil 
in  those  locations  where  the  plants  were 
found  in  1988  (Forest  Maintenance 
Standard  1990.  Jones  and  Stokes  Assoc. 
1996). 

Threats  to  the  continued  existence  of 
Thfolium  thchocalyx  include  alteration 
of  natural  fire  cycles  and  a  proposed 
development  within  the  largest  area 
known  to  support  clover  in  1988.  It  is 
also  vulnerable  to  random  events  due  to 
the  small  amount  of  its  remaining 
habitat  and  the  ephemeral  nature  of  the 
plant's  reappearance  after  fires. 

Previous  Federal  Action 

Federal  government  action  on  the  five 
plants  begcui  as  a  result  of  section  12  of 
the  Act  of  1973,  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct  in  the  United 
States.  That  report,  designated  as  House 
Document  Na.  94-51,  was  presented  to 
Congress  on  January  9,  1975.  In  that 
report,  Astragalus  tenervar.  titi, 
Potentilla  hickmanii,  and  Thfolium 
thchocalyx  were  recommended  for 
endangered  status.  On  July  1,  1975,  the 
Service  published  a  notice  in  the 
Federal  Register  (40  FR  27823)  of  its 
acceptance  of  the  report  as  a  petition 
within  the  context  of  section  4(c)(2) 
(now  section  4(b)(3)(A))  of  the  Act,  and 
of  its  intention  to  review  the  status  of 
the  plant  taxa  named  therein.  The  above 
three  taxa  were  included  in  the  July  1, 
1975,  notice.  On  June  16,  1976,  the 
Service  published  a  proposal  in  the 
Federal  Register  (41  FR  24523)  to 
determine  approximately  1,700  vascular 
plant  species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act,.  The  list 
of  1,700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data  received 
by  the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Document 
No.  94-51  and  the  July  1,  1975,  Federal 
Register  document.  Astragalus  tener 
var.  titi,  Potentilla  hickmanii,  and 
Thfolium  thchocalyx  were  included  in 
the  June  16,  1976,  Federal  Register 
proposal. 

General  comments  received  in 
relation  to  the  1976  proposal  were 
summarized  in  an  April  26.  1978. 
Federal  Register  publication  (43  FR 
17909).  The  Act  Amendments  of  1978 
required  that  all  proposals  over  2  years 
old  be  withdrawn.  A  1-year  grace  period 
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was  given  to  those  proposals  already 
more  than  2  years  old.  In  the  December 
10,  1979,  Federal  Register  (44  FR 
70796),  the  Service  published  a  notice 
of  withdrawal  of  the  portion  of  the  June 
6,  1976,  proposal  that  had  not  been 
made  final,  along  with  four  other 
proposals  that  had  expired. 

Tne  Service  published  an  updated 
notice  of  review  for  plants  on  December 
15,  1980  (45  FR  82480).  This  notice 
included  Astragalus  tener  var.  /;/;. 
Potentilla  hickmanii,  and  Thfolium 
trichocalyx  as  category-1  species. 
Category-1  species  were  taxa  for  which 
data  in  the  Service's  possession  was 
sufficient  to  support  proposals  for 
listing.  On  November  28,  1983,  the 
Service  published  in  the  Federal 
Register  a  supplement  to  the  Notice  of 
Review  (48  FR  53640);  the  plant  notice 
was  again  revised  September  27,  1985 
(50  FR  39526).  In  both  of  these  notices, 
Astragalus  tener  var.  titi,  Potentilla 
hickmanii,  and  Trifolium  trichocalyx 
were  included  as  category-2  species. 
Category-2  species  were  taxa  for  which 
data  in  the  Service's  possession 
indicated  listing  may  be  appropriate, 
but  for  which  additional  data  on 
biological  vulnerability  and  threats  were 
needed  to  support  a  proposed  rule.  In 
the  1985  notice,  Cupressus  goveniana 
ssp.  goveniana  (as  Cupressus  goveniana] 
also  was  included  for  the  first  time  as 
a  category-2  species.  On  February  21, 
1990  (55  FR  6184),  the  plant  notice  was 
again  revised,  and  Astragalus  tener  var. 
titi,  Potentilla  hickmanii,  and  Trifolium 
trichocalyx  were  included  as  category-1 
species,  primarily  because  of  additional 
survey  information  supplied  by  the 
NDDB,  which  indicated  that  the 
extremely  limited  populations  of  these 
taxa  made  them  particularly  vulnerable 
to  impacts  from  a  number  of  human 
activities  and  natural  random  events. 
Those  three  species  also  appeared  as 
category-1  species  in  the  1993  notice  of 
review  (58  FR  51144).  Cupressus 
goveniana  ssp.  goveniana  was  retained 
as  a  category-2  species  in  the  1990  and 
1993  notices  of  review.  On  February  28, 
1996,  the  Service  published  a  Notice  of 
Review  in  the  Federal  Register  (61  FR 
7596)  that  discontinued  the  designation 
of  category-2  species  as  candidates. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1) 
of  the  1982  amendments  further 
requires  that  all  petitions  pending  on 
October  13,  1982,  be  treated  as  having 
been  newly  submitted  on  that  date.  This 
was  the  case  for  Astragalus  tener  var. 
titi,  Potentilla  hickmanii,  and  Trifolium 
trichocalyx  because  the  1975 
Smithsonian  report  was  accepted  as  a 


petition.  On  October  13,  1983,  the 
Service  found  that  the  petitioned  listing 
of  these  species  was  warranted  but 
precluded  by  other  pending  listing 
actions,  in  accordance  with  section 
4(b)(3)(B)(iii)  of  the  Act;  notification  of 
this  finding  was  published  on  Januarv 
20,  1984  (49  FR  2485).  Such  a  finding 
requires  the  petition  to  be  recycled, 
pursuant  to  section  4(b)(3){C){I)  of  the 
Act.  Annually,  in  October  of  1984 
through  1992,  the  Service  found  that  the 
petitioned  listing  of  Astragalus  tener 
var.  titi.  Potentilla  hickmanii,  and 
Trifolium  trichocalyx  was  warranted, 
but  that  the  listing  of  these  species  was 
precluded  by  other  pending  proposals  of 
higher  priority.  Piperia  yadonii  did  not 
appear  in  earlier  notices  of  review. 
Piperia  yadonii  first  appeared  as  a 
candidate  in  the  1993  notice  of  review 
(58  FR  51144)  in  categor\-l.  A 
reevaluation  of  the  existing  data  on  the 
status  of  Cupressus  goveniana  ssp. 
goveniana  and  threats  to  its  continued 
existence  provided  sufficient 
information  to  propose  to  list  this 
species  as  threatened. 

A  proposed  rule  to  list  Astragalus 
tener  var.  titi,  Piperia  yadonii.  Potentilla 
hickmanii  and  Trifolium  trichocalyx  as 
endangered  and  Cupressus  goveniana 
ssp.  goveniana  as  threatened  was 
published  in  the  Federal  Register  on 
August  2,  1995  (60  FR  39326).  Also 
included  in  this  proposed  rule  was  a 
proposal  to  list  the  black  legless  lizard 
[Aniella  pulchra  nigra)  as  endangered. 
Based  upon  new  information  received 
since  publishing  the  proposed  rule,  the 
proposed  listing  of  the  black  legless 
lizard  has  been  withdrawn  by  the 
Service  as  announced  in  a  separate 
Federal  Register  notice  published 
concurrently  with  this  final  rule. 

The  Service  published  Listing  Priority 
Guidance  for  Fiscal  Years  1998  and 
1999  on  May  8.  1998  (63  FR  25502).  The 
guidance  clarifies  the  order  in  which  the 
Service  will  process  rulemakings  giving 
highest  priority  (Tier  1)  to  processing 
emergency  rules  to  add  species  to  the 
Lists  of  Endangered  and  Threatened 
Wildlife  and  Plants  (Lists);  second 
priority  (Tier  2)  to  processing  final 
determinations  on  proposals  to  add 
species  to  the  Lists,  processing  new 
proposals  to  add  species  to  the  Lists, 
processing  administrative  findings  on 
petitions  (to  add  species  to  the  Lists, 
delist  species,  or  reclassify  listed 
species),  and  processing  a  limited 
number  of  proposed  or  final  rules  to 
delist  or  reclassify  species;  and  third 
priority  (Tier  3)  to  processing  proposed 
or  final  rules  designating  critical  habitat. 
Processing  of  this  final  rule  is  a  Tier  2 
action. 


Summary  of  Comments  and 
Recommendations 

In  the  August  2,  1995.  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  a  final  listing 
decision.  Appropriate  Federal  and  State 
agencies,  County  and  local 
governments,  scientific  organizations, 
and  other  interested  parties  were 
contacted  and  requested  to  comment. 
During  that  comment  period  the  Service 
received  a  request  to  hold  a  public 
hearing  on  the  proposal.  Due  to  the 
Federal  moratorium  on  final  listing 
actions,  imposed  on  April  10.  1995.  the 
public  hearing  could  not  be  scheduled 
during  the  initial  comment  period, 
which  closed  on  October  9.  1995.  Once 
the  moratorium  was  lifted  on  April  26. 
1996,  listing  actions  were  prioritized 
and  the  public  hearing  was  scheduled. 
The  public  hearing  was  held  on  August 
20,  1996,  and  its  associated  public 
comment  period  ran  from  June  26.  1996 
to  August  30,  1996.  During  the  hearing 
and  public  comment  period  substantial 
new  information  was  submitted  on  the 
abundance  of  Piperia  yadonii.  To  allow 
the  public  to  comment  on  this  new 
information  and  to  permit  submission  of 
any  new  information  that  had  become 
available  on  the  other  taxa  in  the 
package,  the  comment  period  was 
reopened  for  30  days  from  April  2.  1997. 
to  May  2.  1997.  Newspaper  notifications 
were  published  in  the  Monterey  Herald 
and  the  Santa  Cruz  Sentmel  during  the 
initial  comment  period,  and  in  the 
Monterey  Herald.  Half  Moon  Bay 
Re\iew.  and  Pacifica  Tribune  for  the 
1997  comment  period. 

During  the  public  comment  periods 
and  public  hearing  20  agencies,  groups, 
and  individuals  commented  on  the 
plant  taxa  included  in  the  proposed 
rule,  some  of  them  multiple  times.  The 
majority  of  comments  received 
concerned  the  proposal  to  list  the  black 
legless  lizard;  these  comments  are 
addressed  in  the  concurrently  published 
withdrawal  for  that  taxon.  Only  those 
issues  relevant  to  the  listing  of  the  five 
plant  taxa  are  included  in  this  final  rule. 
Several  comments  contained  significant 
data  and  information  concerning  the 
biology,  ecology,  range,  and  distribution 
of  the  subject  taxa.  This  information  was 
evaluated  and  incorporated  into  the 
final  determination  as  appropriate.  The 
12  issues  raised  by  the  commenters  that 
are  relevant  to  the  listing  of  the  plant 
taxa  and  the  Service's  response  to  each 
are  summarized  as  follows: 

Issue  1:  One  commenter  concluded 
that  the  Service  had  not  provided  a 
thorough  rationale  for  why  the  potential 
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loss  of  habitat  threatens  the  viability  of 
the  species.  Specifically,  the  commenter 
suggested  that  insufficient  evidence  was 
presented  on  the  effects  of  alteration  of 
natural  fire  frequencies  and  of  alien 
species  on  the  proposed  taxa. 

Sen-ice  Response:  The  Service  has 
discussed  the  role  of  fire  in  the  life 
history  of  Cupressus  goveniana  ssp. 
goveiuana  and  Trifolium  trichoralyx 
within  this  rule  under  the 
'"Background"  section  and  under  Factor 
E  of  the  "Summary  of  Factors  Affecting 
the  Species"  section.  With  a  large 
human  population  residing  on  the 
Peninsula,  wildfires  have  been  and  will 
necessarily  be  suppressed  to  protect 
human  life  and  property.  Prescribed 
burns  have  been  suggested  as  a 
management  tool  to  replace  wildfires  at 
the  Morse  Reser\'e  and  Pt.  Lobos  State 
Reserve  which  support  these  taxa 
(Forest  Maintenance  Standard  1990; 
Jones  and  Stokes  Assoc.  1996).  While 
fire  is  desirable  fipm  a  land 
management  perspective,  prescribed 
burns  on  Huckleberry'  Hill  present  a  risk 
that  is  not  currently  accepted  by 
surrounding  residents  and  entities  who 
authorize  such  activities  (Forest 
Maintenance  Standard  1990;  R. 
Andrews,  Pebble  Beach  Community 
Senices  District,  pers.  comm.  1997). 
With  increased  development  close  to 
the  Cupressus  groves,  homeowner 
opposition  to  prescribed  burns  is  likely 
to  increase.  The  proximity  of,  and  risk 
to,  adjacent  residences  also  will 
influence  the  manner  in  which  bums 
would  be  implemented.  For  example,  to 
facilitate  control,  vegetation  may  be 
crushed  or  chipped  prior  to  burning  or 
bums  may  be  conducted  in  early  spring, 
when  moisture  levels  are  high  (Greenlee 
1977.  Green  1982).  These  methods, 
which  may  not  mimic  the  fire  regime 
under  which  the  taxa  evolved,  can  alter 
the  ability  of  the  vegetation  community 
to  regenerate.  For  example,  cool  season 
bums  may  not  provide  sufficient  heat  to 
crack  seed  coats  and  promote 
germination  of  some  species,  or 
conversely,  early  spring  burns  may  be 
detrimental  to  herbaceous  species  if  the 
seeds  in  the  soil  have  already  imbibed 
water  when  the  fire  occurs.  The  Service 
concludes  that  increasing  urban 
development  reduces  the  likelihood  that 
fire  will  occur  in  a  manner  sufficient  to 
ensure  the  continued  viability  of  these 
taxa. 

The  invasive  nature  and  competitive 
ability  of  the  alien  species,  Genista 
monspessulana,  Cortaderia  jubata. 
Carpobrotus  edulis,  and  alien  grasses 
such  as  Phalaris  aquatica  (Harding 
grass)  and  Lolium  multiflorum  (Italian 
ryegrass)  which  threaten  the  taxa  in  this 
rule  are  well-documented  (Mooney  et 


al.  1986,  Zedlerand  Scheid  1988). 
Documented  links  between 
encroachment  by  alien  plant  taxa  and 
the  disappearance  of  native  California 
taxa  in  wildlands  are  also  well- 
established  in  the  literature.  This  issue 
is  discussed  in  greater  detail  under 
factors  A  and  E  in  the  "Summary  of 
Factors  Affecting  the  Species"  section. 

Issue  2:  Several  commenters 
suggested  that  the  Service  has  not  given 
sufficient  consideration  to  the 
regulatory  mechanisms  already  in  place 
to  protect  the  proposed  plants;  one 
suggested  that  the  Coastal  Act  already 
provides  substantial  protection  for  the 
taxa  included  in  the  rule  that  occur  on 
Pebble  Beach  Company  lands. 

Service  Response:  The  Service  has 
analyzed  available  information  and 
concluded  that  existing  regulatory 
mechanisms,  including  the  Coastal  Act. 
have  not  been  sufficient  to  adequately 
protect  the  taxa  included  in  this  mle. 
The  discussion  of  existing  regulatory 
mechanisms  has  been  expanded  since 
the  proposed  rule  and  is  included  under 
Factor  D  in  the  "Summary  of  Factors 
Affecting  the  Species"  section. 

Issue  3:  Several  commenters  stated 
that  the  information  the  Service  used  in 
the  proposed  mle  for  Piperia  yadonii 
was  dated  and  incomplete  and  that  the 
Service,  therefore,  was  not  relying  on 
the  best  scientific  information  available. 
Two  commenters  suggested  that  the 
better  our  search  methods  and 
understanding  of  this  species,  the  more 
of  it  we  are  likely  to  find;  they 
concluded  that  the  current  population 
sizes  for  this  species  indicate  that  it  is 
not  in  danger  of  extinction  throughout 
a  significant  portion  of  its  range. 

Sen'ice  Response:  In  preparing  the 
proposed  mle,  the  Service  used  the  best 
information  available  on  the 
distribution  and  abundance  of  Piperia 
yadonii.  The  information  supplied  by 
the  Pebble  Beach  Company  in  1992, 
when  the  preparation  of  the  proposed 
mle  began,  estimated  the  population  of 
P.  yadonii  in  the  Del  Monte  Forest  to  be 
about  400  plants  (G.  Fryberger,  in.  litt. 
1992).  The  1995  surveys,  funded  by  the 
Pebble  Beach  Company,  were  not 
completed  and  made  available  to  the 
Service  before  publication  of  the 
proposed  rule  in  August  1995. 

Data  from  the  surveys  in  1995  and 
1996  support  the  range  as  stated  in  the 
proposed  rule  with  the  exception  of  the 
Lobos  Ranch  and  Palo  Colorado 
populations  which  represent  a  range 
extension  south  of  the  Monterey 
Peninsula.  Regions  to  the  north  and  east 
of  the  known  range  of  this  species  have 
been  searched  without  success  and  the 
appropriate  dwarf  maritime  chaparral 
and  Monterey  pine  forest  habitats  are 


absent  or  uncommon  there  (R.  Morgan, 
pers.  comm.  1996;  Allen  1996). 
Additional  colonies  within  the  range  of 
this  species  may  be  discovered  on 
private  lands,  but  large  expanses  of 
unsurveyed  habitat  with  protected 
status  and  appropriate  habitat  do  not 
exist.  Those  portions  of  Fort  Ord 
identified  for  protection  of  natural 
resources  are  the  largest  protected  tracts 
of  land  within  the  range  of  P.  yadonii. 
Surveys  have  been  conducted  at  Fort 
Ord  and  have  located  and  identified  P. 
yadonii  in  only  one  location  with  fewer 
than  50  plants  (Jones  and  Stokes  Assoc. 
1996;  Allen  1996).  Fort  Ord  appears  to 
have  little  of  the  stunted  maritime 
chaparral  habitat  in  which  this  species 
is  found  (D.  Allen,  Biological 
Consultant,  pers.  comm.  1997). 

The  1995  and  1996  surveys  revealed 
that  population  sizes  in  the  proposed 
mle  had  been  vastly  underestimated 
because  they  were  based  on  counts  of 
flowering  specimens.  Although  P. 
yadonii  is  now  known  to  be  more 
abundant  than  stated  in  the  proposed 
rule,  the  Service's  decision  to  list  this 
species  is  based  on  significant  threats 
from  direct  loss  and  fragmentation  of  its 
remaining  habitat  in  the  foreseeable 
future.  The  Service  has  considered  all 
new  information  received  during  public 
comment  periods  in  making  this  final 
determination  and  has  incorporated  it 
into  this  final  rule. 

Issue  4:  Several  commenters 
suggested  that  Piperia  yadonii  plants 
can  be  distinguished  from  other  Piperia 
species  with  which  it  may  occur  only  by 
their  flowers;  therefore,  those 
population  estimates  based  on  counts  of 
basal  leaves  may  have  overestimated  the 
tme  population  sizes  of  P.  yadonii  by 
including  colonies  of  other  Piperia 
species. 

Service  Response:  The  Service  agrees 
that  flowers  are  needed  for  a  positive 
identification  of  Piperia  yadonii.  The 
surveys  conducted  in  1995  and  1996 
relied  primarily  on  counts  of  basal 
leaves  for  population  estimates.  In  most 
populations,  however,  the  surveyors 
caged  plants  when  making  initial  counts 
of  basal  leaves  and  noted  leaf 
characteristics  if  they  appeared  to  differ 
from  those  of  P.  yadonii.  Populations 
were  revisited  during  June  and  July 
when  P.  yadonii  is  in  flower  to  confirm 
identification.  In  the  few  cases  where  no 
flowering  plants  were  found,  the  plants 
were  not  assigned  to  species;  in  cases 
where  a  mix  of  species  was  found  the 
estimates  were  based  on  leaf 
characteristics  and.  in  some  cases, 
habitat  type  (Allen  1996).  The  principle 
surveyor  was  noted  to  be  a  careful 
observer  (V  Yadon,  in  litt.  1997).  While 
acknowledging  the  potential  for 
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overestimates,  the  Service  has  accepted 
the  information  and  focused  on 
comparative  population  size  and  status, 
rather  than  specific  counts. 

Issue  5:  One  commenter  submitted  the 
results  of  experimental  transplantation 
of  Piperia  yadonii.  The  commenter 
suggested  that  there  existed  suitable 
habitat  for  P.  yadonii  that  was  not  at 
carrying  capacity  and  that 
transplantation  and  the  dispersal  of 
seeds  to  unoccupied  sites  ".   .  .offers  a 
means  of  reducing  the  threat  posed  by 
development." 

Service  Response:  The  commenter 
submitted  1  year  of  data  on  the  results 
of  transplantation  experiments  on 
Piperia  yadonii.  Survival  on  four  sites 
10  months  after  early  April 
transplanting  ranged  from  11  percent  to 
69  percent  and  averaged  less  than  50 
percent.  The  proportion  of  transplanted 
plants  flowering  on  these  sites  ranged 
from  0  to  7  percent.  Of  the  113  plants 
transplanted  in  October,  73  percent 
survived  to  the  following  February's 
monitoring  date.  Of  these  plants,  20 
percent  formed  floral  spikes  (Allen 
1997;  M.  Zander,  in  litt.  1997). 

Two  possible  explanations  exist  for 
the  absence  of  Piperia  yadonii  from 
areas  of  seemingly  suitable  habitat  in 
the  Del  Monte  Forest.  Either  a  lack  of 
seed  dispersal  has  limited  the  ability  of 
P.  yadonii  to  colonize  these  areas  or  the 
habitat  is  not  suitable  for  the 
establishment  and  maintenance  of  a 
viable  population  of  this  species.  P. 
yadonii  has  light-weight,  wind- 
dispersed  seeds,  capable  of  long- 
distance dispersal,  making  the  former 
explanation  less  likely,  although  still 
possible.  In  the  latter  case,  many 
habitats  which  may  initially  appear 
suitable  may  not  be  able  to  support  a 
viable  population  of  Piperia  yadonii 
over  the  range  of  environmental 
conditions  that  can  be  expected  to  occur 
through  time.  For  example,  an 
introduced  population  that  may  persist 
during  a  period  of  normal  rainfall  may 
perish  during  an  extended  drought.  To 
demonstrate  that  an  area  of  currently 
unoccupied  habitat  is  capable  of 
supporting  a  viable  self-sustaining 
population  of  Piperia  yadonii  could  take 
several  decades.  The  population  would 
have  to  persist  through  the  range  of 
environmental  conditions  common  to 
the  region  where  it  occurs.  The  Service 
is  not  aware  of  any  evidence  that 
demonstrates  the  existence  of 
unoccupied  habitat  suitable  for  the 
growth  and  persistence  of  any  of  the 
species  in  this  rule,  including  P. 
yadonii.  The  Service  does  not  accept 
transplantation  or  manual  seed 
dispersal  as  alternatives  to  protecting 
naturally  occurring  populations  with 


proven  ability  to  persist  through  the 
environmental  extremes. 

Issue  6:  One  commenter  concluded 
that  the  discovery  of  the  population  of 
Potentilla  hickmanii  in  San  Mateo 
County  raises  the  potential  that  other 
populations  may  be  discovered  and  that 
the  Service's  listing  is  therefore 
".  .  .premature  and.  .  .unwarranted." 
The  commenter  also  contends  that  the 
Service  must  now  conduct  further 
surveys  for  this  species  to  determine  if 
listing  is  warranted. 

Service  Response:  The  discovery  of 
the  population  in  San  Mateo  County 
does  not  substantially  change  the  status 
of  this  species.  Potentilla  hickmanii  is 
known  from  only  two  locations.  The 
San  Mateo  County  site  that  was  recently 
discovered  matches  the  general  location 
of  historical  collections  from  the  1930s. 
Following  the  discovery  of  this 
population,  intensive  surveys  have  been 
conducted  for  this  species  from  Pillar 
Point  near  Half  Moon  Bay  to  Mori  Point 
near  Pacifica,  San  Mateo  County.  No 
additional  populations  have  been  found 
{T.  Morosco.  in  litt.  1997).  In  1990. 
Ferreira  (1995)  searched  the  historical 
collection  location  near  the  Pacific 
Grove  reservoir  without  success.  As 
discussed  under  Factor  A  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section,  the  Monterey 
population  has  fewer  than  25  plants  and 
is  potentially  threatened  by  hydrologic 
changes  due  to  proposed  development. 
The  Service  is  neither  required  nor 
funded  to  conduct  further  surveys  for 
this  species,  and  concludes  that  the  best 
available  information  is  sufficient  to 
support  the  listing  of  this  species  under 
the  Act. 

Issue  7:  One  commenter  concluded 
that  listing  will  not  provide  any 
additional  protection  to  Trifolium 
trichocalyx  because  most  of  the 
seedbank  of  this  species  is  located  in  the 
Huckleberry  Hill  Open  Space  area  and 
the  Morse  Reserve.  The  commenter  also 
concluded  that  the  Service  has  ignored 
existing  regulatory  mechanisms  which 
protect  most  of  the  seedbank  of  T. 
trichocalyx. 

Service  Response:  In  1987,  a  wildfire 
on  Huckleberry  Hill  burned  the  central 
and  southern  portions  of  the  habitat  of 
Trifolium  trichocalyx.  Following  that 
fire,  the  largest  colony  of  T.  trichocalyx 
was  found  on  lands  owned  by  the 
Pebble  Beach  Company  outside  of  and 
within  the  southern  border  of  the 
Huckleberry  Hill  Open  Space  area 
(maps  by  M.  Griggs,  in  litt.  1988;  V. 
Yadon,  in  litt.  1988).  Much  of  this  site 
is  now  within  the  boundaries  of  one  of 
the  residential  subdivisions  proposed  by 
the  Pebble  Beach  Company  (EIP 
Associates  1995).  A  comparison  of  the 


maps  of  occupied  habitat  submitted  to 
the  California  Department  of  Fish  and 
Game  in  1988  (maps  by  M.  Griggs,  in 
litt.  1988;  V.  Yadon.  in  litt.  1988)  to  the 
proposed  footprint  of  the  proposed 
development  (EIP  Associates  1995). 
show  that  existing  lots  and  a  30-m  (100- 
ft)  setback  will  extend  over  about  one- 
quarter  of  the  clover  habitat  occupied  in 
1988  (Jones  and  Stokes  Assoc.  1996). 
Other  maps  produced  in  1988  and  used 
in  the  environmental  document, 
however,  indicate  that  the  lots  and 
setback  extend  up  to,  but  do  not  cover, 
habitat  occupied  in  1988  (EIP  Associates 
1995).  As  proposed  in  the 
environmental  document,  the  habitat 
containing  the  seedbank  outside  of  the 
lot  boundaries  and  setback,  would  be 
designated  forested  open  space  (EIP 
Associates  1995).  The  Service  believes 
that  existing  and  proposed  residential 
development  either  adjacent  to,  or 
partially  over,  the  existing  clover 
seedbank  substantially  diminishes  the 
potential  for  the  use  of  fire  as  a 
management  tool  to  maintain  this 
species.  The  Service  discusses  existing 
regulatory  mechanisms  in  more  detail 
under  Factor  D  of  the  "Summary  of 
Factors  Affecting  the  Species"  section. 

Issue  8:  Two  commenters  concluded 
that  Cupressus  goveniana  ssp. 
goveniana  is  already  protected  due  to  its 
inclusion  in  the  Huckleberry  Hill  Open 
Space  and  the  Morse  Botanical  Reserve 
and  is  therefore  unlikely  to  become 
endangered  in  the  foreseeable  future. 
One  commenter  stated  that  it  is  likely 
that  fire  would  be  used  as  a 
management  tool  in  the  future  in  Del 
Monte  Forest. 

Service  Response:  As  discussed  in  the 
"Background"  section,  Cupressus 
goveniana  ssp.  goveniana  is  adapted  to 
regenerate  after  a  fire.  While  some 
regeneration  following  mechanical 
clearing  has  occurred  along  a  fire  road 
(EIP  Associates  1995;  Patterson  et  al. 
1995),  periodic  fire  is  the  most  effective 
and  efficient  method  of  promoting  forest 
regeneration.  The  lands  on  which  most 
of  the  cypress  grows  are  included  in  the 
Morse  Botanical  Reserve  and,  therefore, 
will  not  be  developed.  However,  the 
periodic  fires  that  create  conditions 
necessary  for  regeneration  of  the  grove, 
are  less  likely  to  occur  as  residential 
development  encroaches  on  the  Reser\e 
and  the  Hucklebeny  Hill  Open  Space 
area.  At  least  three  of  the  subdivisions 
proposed  for  development  by  the  Pebble 
Beach  Company  are  to  be  located  within 
300  m  (984  ft)  of  the  Morse  Reserve.  One 
of  these  proposed  subdivisions,  would 
be  directly  adjacent  to  the  Cupressus 
stands  in  the  Morse  Reserve  and  C 
goveniana  ssp.  goveniana  occurs  within 
its  northern  boundary  (EEP  Associates 
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1995).  The  1990  Forest  Maintenance 
Standard  prepared  for  the  Huckleberry 
Hill  Open  Space  stated  that  agencies 
which  have  the  authority  to  permit 
prescribed  bums  in  the  area 
recommended  against  it.  As  with 
Trifolium  trichocalyx  (see  Issue  7)  the 
Service  concludes  that  existing  and 
proposed  adjacent  residential 
development  substantially  diminish  the 
potential  for  the  use  of  fire  as  a 
management  tool  to  maintain  this 
species.  Existing  regulatory  mechanisms 
are  discussed  in  more  detail  under 
Factor  D  of  the  "Summary  of  Factors 
Affecting  the  Species"  section. 

Issue  9:  One  commenter  concluded 
that  the  Service  should  designate 
critical  habitat  and  disputed  the 
Service's  reasoning  that  to  do  so  would 
not  be  prudent  due  to  the  potential  for 
vandalism  and  the  lack  of  benefit.  The 
commenter  suggested  that  vandals 
interested  in  the  plants'  locations  could 
gel  them  from  the  Service  bv  requesting 
them  under  the  Freedom  of  Information 
Act  (FOIA). 

Sen'ice  Response:  The  Service  has 
concluded  that  designating  critical 
habitat  for  these  species  is  not  prudent 
for  the  reasons  discussed  in  the  "Critical 
Habitat"  section  of  this  rule.  Critical 
habitat  designation  primarily  affects 
Federal  activities  on  lands  on  which 
there  is,  or  is  likely  to  be,  some 
involvement  by  a  Federal  agency.  All 
but  one  of  these  plants  occur  only  on 
non-Federal  lands  where  there  is  no 
foreseeable  Federal  involvement.  A  few 
small  populations  oi  Piperia  yadonii 
occur  on  Federal  land  at  the  Department 
of  the  Army's  Presidio  of  Monterey,  at 
the  Naval  Post-Graduate  School  in 
Monterey,  and  on  the  former  Fort  Ord. 
The  site  on  the  former  Fort  Ord  is  to  be 
transferred  to  a  local  management 
entity,  permanently  protected,  and 
managed  for  the  conservation  of  plants 
and  wildlife. 

There  may  be  some  small  benefit  that 
results  from  public  notification  if 
critical  habitat  is  designated,  but  this 
benefit  is  largely  duplicative  with  the 
public  notification  that  is  part  of  the 
listing  process  itself.  Moreover,  anv 
benefit  that  results  from  public 
notification  must  be  weighed  against  the 
potential  for  increasing  the  degree  of 
threat  to  the  species  and  also  against  the 
potential  for  making  cooperative 
recovery  efforts  more  difficult.  The 
Service  also  is  concerned  about  the 
potential  for  overcoUecting  of  Piperia 
yadonii  if  critical  habitat  descriptions 
and  precise  maps  of  plant  locations 
were  to  be  published  in  the  Federal 
Register.  An  international  trade  exists  in 
orchid  species  and  the  attractiveness  of 
P.  yadonii  to  horticulturalists  may  be 


enhanced  by  its  listing  as  an  endangered 
species.  At  its  present  population  size 
on  the  Peninsula,  an  increase  in 
collection  is  not  likely  to  substantially 
affect  this  species  in  itself,  but 
combined  with  further  expected  habitat 
loss  and  fragmentation,  the  collection  of 
flowering  individuals  could  be 
deleterious  to  this  species.  By 
publishing  maps  identifying  the  precise 
locations  of  this  plant  species,  the 
Service  could  be  contributing  to  its 
decline.  Although  these  maps  may  be 
available  through  a  FOIA  request, 
anyone  intending  to  vandalize  these 
species  or  their  habitat  is  unlikely  to 
request  this  information  in  such  a 
public  and  documented  way.  The 
Service  believes  that  any  small  benefit 
from  critical  habitat  designation  is 
outweighed  by  the  increased  threat  to 
Piperia  yadonii  species  from 
overcoUection  and  vandalism.  A  more 
detailed  discussion  of  all  aspects  of 
critical  habitat  discussion  for  these  five 
taxa  is  provided  in  the  "Critical 
Habitat"  section. 

Issue  10:  One  commenter  stated  that 
the  Service  has  violated  the 
Administrative  Procedures  Act  by  not 
notifying  the  County  of  San  Mateo  of  the 
proposed  rule,  since  a  population  of 
Potentilla  hickmanii  occurs  in  San 
Mateo  County. 

Service  Response:  At  the  time  the 
proposed  rule  was  prepared,  the 
population  of  Potentilla  hickmanii  in 
San  Mateo  County  had  not  been 
discovered  (R.  Vonarb.  in  litt.  1995). 
Since  none  of  the  species  in  the  rule 
were  known  to  be  extant  in  any  county 
other  than  Monterey,  no  additional 
county  governments  were  included  on 
the  address  list.  The  County  of  San 
Mateo  was  included  in  the  notification 
provided  during  the  most  recent 
comment  period. 

Issue  11:  One  commenter  requested 
that  the  Service  prepare  an 
environmental  impact  report  (EIR)  for 
this  listing  action. 

Service  response:  Because  the  Service 
is  a  Federal  agency  its  actions  are 
regulated  by  the  National 
Environmental  Policy  Act  (NEPA), 
which  would  require  preparation  of  an 
Environmental  Impact  Statement  (EIS). 
This  action  is  not  regulated  under  the 
CaUfornia  Environmental  Quality  Act 
(CEQA)  which  would  require 
preparation  of  an  EIR.  The  Service  has 
previously  determined  (48  FR  49244) 
that  rules  issued  pursuant  to  section  4(a) 
of  the  Act  do  not  require  the  preparation 
of  an  EIS. 

Issue  12:  One  commenter  was 
concerned  that  urban  and  golf  course 
development  and  recreational  and 
military  activities  would  be  curtailed  by 


the  listing  of  these  species  because  these 
activities  were  identified  as  threats  in 
the  proposed  rule. 

Service  Response:  In  some  cases,  the 
activities  described  above  may  be 
modified  if  they  are  likely  to  adversely 
affect  a  federally  listed  species.  Federal 
listing  provides  some  protection  to  plant 
species  on  Federal  lands,  and  elsewhere 
if  a  Federal  permit  or  authorization  is 
required  for  a  proposed  action.  Federal 
listing  also  provides  a  significant  degree 
of  recognition  by  State  and  local 
agencies  and  private  landowners  which 
may  result  in  increased  protection.  Of 
the  activities  addressed  above,  those  of 
the  military  would  require  consultation 
with  the  Service  to  ensure  that  military 
activities  would  not  jeopardize  the 
continued  existence  of  listed  taxa. 
Greater  detail  on  the  prohibitions  and 
protections  afforded  listed  plant  species 
is  found  in  the  "Available  Conservation 
Measures"  section. 

Peer  Review 

In  accordance  with  policy 
promulgated  July  1.  1994  (59  FR  34270). 
the  Service  solicited  the  expert  opinions 
of  independent  specialists  regarding 
pertinent  scientific  or  commercial  data 
and  assumptions  relating  to  the 
population  biology  and  supportive 
biological  and  ecological  information  for 
the  species  under  consideration  for 
listing.  The  purpose  of  such  review  is  to 
ensure  listing  decisions  are  based  on 
scientifically  sound  data,  assumptions, 
and  analyses,  including  input  of 
appropriate  experts  and  specialists. 

Three  peer  reviewers  were  asked 
specific  questions  relating  to  the 
conclusions  and  assumptions  included 
in  the  proposal  for  Cupressus  goveniana 
ssp.  goveniana,  Piperia  yadonii,  and 
Potentilla  hickmanii.  Their  comments 
have  been  incorporated  into  the  final 
rule  as  appropriate  and  are  summarized 
below. 

One  reviewer  commented  that  most 
Piperia  species  are  pollinated  by  moths. 
The  reviewer  hypothesized  that  the 
species  has  a  mixed  breeding  system 
that  involves  both  outcrossing  and 
inbreeding  (either  through  self- 
fertilization  or  breeding  with 
neighboring  plants  that  are  likely  to  be 
related).  The  reviewer  agreed  that 
because  Piperia  have  wind-dispersed 
seed,  physical  obstructions,  such  as 
houses,  may  affect  seed  dispersal.  The 
reviewer  suggested  that  the  effects  of 
development  and  habitat  fragmentation 
on  the  pollinators  of  Piperia  yadonii 
may  be  of  greater  concern  than  the 
effects  on  seed  dispersal  or  germination, 
particularly  if  the  species  is  primarily 
pollinated  by  insects  of  restricted 
distribution.  The  same  reviewer  also 
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concluded  that  knowledge  of  the 
partitioning  of  genetic  variation  in 
Pipeha  yadonii  could  influence  the 
conservation  strategy  for  this  taxon. 
Recent  research  results  suggest  that 
widespread  tropical  orchid  species  have 
much  of  their  genetic  variation  within 
populations  and  fewer  differences 
between  populations,  while  in 
outcrossing  species  with  restricted 
distributions  gene  flow  may  be  similarly 
restricted  and  thus  the  genetic 
variabihty  found  in  one  population  may 
differ  substantially  from  that  of  another. 
If  this  is  true  in  the  genus  Piperia,  then 
species  with  restricted  distributions, 
such  as  P.  yadonii.  would  be  more  likely 
to  differ  genetically  between 
populations.  Therefore,  to  preserve  the 
variability  found  within  the  species,  as 
many  populations  as  possible  would 
need  to  be  preserved. 

Both  reviewers  of  the  Piperia 
information  agreed  that  the  habitat 
information  provided  by  Allen  (1997) 
was  consistent  with  what  they  know  of 
the  species  and  genus.  Mowing  of 
flowering  stalks  and  herbivory  by  deer 
were  threats  discussed  by  one  reviewer. 

The  reviewer  who  commented  on 
Cupressus  goveniana  Ssp.  goveniana 
agreed  with  the  Service's  conclusion 
that  changes  in  the  fire  cycle  were  a 
threat  to  this  taxon.  The  reviewer  noted 
that  opposition  to  prescribed  burning  in 
the  Del  Monte  Forest  still  exists, 
although  less  so  than  in  the  past.  The 
reviewer  noted  that  vegetation  removal 
along  fire  roads  in  the  Cupressus  stands 
on  the  Peninsula  has  been  a  problem 
and  that  erosion  has  increased  due  to 
fire  road  construction  and  maintenance. 

Two  reviewers  commented  on  the 
reproductive  biology  of  Potentilla 
hickmanii;  one  reviewer  concluded  that 
the  species  was  self-compatible  while 
the  other  reviewer  noted  that  self- 
pollinated  plants  in  a  recent  controlled 
experiment  did  not  produce  seed.  Very 
few  potential  pollinating  insects  have 
been  noted  on  P.  hickmanii,  despite 
focused  observations  by  one  of  the 
reviewers.  One  reviewer  specifically 
noted  that  seed  set  is  generally  low.  One 
reviewer  responded  to  the  Service's 
query  about  distribution  of  this  species 
by  providing  information  on  recent 
searches  that  have  been  conducted 
specifically  for  P.  hickmanii.  No 
additional  populations  have  been 
located,  and  very  few  unsearched  areas 
that  may  have  appropriate  habitat 
remain  to  be  searched.  Both  reviewers 
agreed  that  nonnative  species  are  a 
threat  to  this  species  at  both  locations 
where  it  is  known  to  occur. 


Sununary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (50 
CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  Lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Astragalus  tener  Gray  var. 
titi  (Eastw.)  Bameby  (coastal  dunes 
milk-vetch),  Cupressus  goveniana  Gord. 
ssp.  goveniana  (Gowen  cypress),  Piperia 
yadonii  Morgan  &  Ackerman  (Yadon's 
piperia),  Potentilla  hickmanii  Eastw. 
(Hickman's  potentilla),  and  Trifolium 
trichocalyx  Heller  (Monterey  clover)  are 
as  follows; 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Two  of  the  plant  taxa.  Astragalus 
tener  var.  titi  and  Trifolium  trichocalyx, 
occur  only  on  the  Monterey  Peninsula. 
The  largest  of  the  two  Cupressus 
goveniana  ssp.  goveniana  stands  occurs 
on  the  Monterey  Peninsula,  as  does  one 
of  only  two  populations  of  Potentilla 
hickmanii.  "The  Monterey  Peninsula  is 
also  the  center  of  distribution  of.  and 
supports  the  largest  concentration  of, 
Piperia  yadonii.  Habitat  for  all  five  plant 
taxa  has  been  altered,  destroyed,  or 
fragmented  by  residential  development 
and  conversion  to  golf  courses  and  other 
recreational  facilities. 

Recent  estimates  of  the  loss  of 
Monterey  pine  forest  in  California 
indicate  that  40  percent  (Huffman  and 
Assoc.  1994)  to  50  percent  (Jones  and 
Stokes  Assoc.  1994a)  of  the  Monterey 
pine  forest  once  found  in  the  Monterey 
region  has  been  eliminated.  On  the 
Monterey  Peninsula  itself,  the 
proportion  destroyed  is  much  greater; 
on  those  marine  terraces  and  old  dune 
soils  that  underlie  most  of  the 
Peninsula,  less  than  20  percent  of  the 
historical  Monterey  pine  forest  is 
estimated  to  remain,  much  of  it  in 
fragmented  and  increasingly  isolated 
stands  (Jones  and  Stokes  Assoc.  1994a). 
The  Pebble  Beach  Company's  lot 
development  program  includes 
proposed  construction  of  15  residential 
subdivisions,  the  Del  Monte  Forest's  8th 
18-hole  golf  course,  and  associated 
recreational  facilities  on  277  ha  (685  ac). 
This  development  would  eliminate  or 
degrade  165  ha  (412  ac)  of  Monterey 
pine  forest  and  associated  maritime 
chaparral  habitat  on  the  Peninsula, 
including  the  Peninsula's  second  largest 
contiguous  block  of  forest  habitat  (EIP 


Associates  1995).  Most  populations  of 
each  species  in  this  rule  occur  within 
this  remnant  block  of  forest  or  closely 
associated  meadow  and  terrace  habitats. 
Habitat  loss,  fragmentation,  and 
alteration  resulting  from  previous  and 
proposed  developments  pose  significant 
threats  to  all  five  plant  taxa  in  this  rule. 

Habitat  fragmentation,  bv  reducing 
native  vegetation  to  "islands"  within  a 
matrix  of  roads,  residences,  and  golf 
courses,  leads  to  population  declmes 
and  extirpations  in  several  ways.  As 
habitats  are  reduced  to  smaller  parcels, 
natural  ecosystem  processes  that  act 
over  large  areas,  such  as  hydrologic  or 
fire  regimes,  are  altered.  The  edges  of 
habitat  "islands"  and  the  species  within 
them  may  experience  changes  in  light 
level,  wind  velocity  (leading  to 
blowdown  of  trees),  moisture 
availability  and  an  increase  in  alien 
species.  VVhen  the  habitat  fragments  are 
small,  these  "edge  effects  "  may 
influence  the  entire  remnant  habitat.  As 
species  composition  of  these  remnant 
habitats  change,  pollination  and 
herbivory  may  be  affected  (Harris  and 
Silva-Lopez  1992).  Other  influences 
from  the  surrounding  environments, 
such  as  drifting  of  pesticides,  trampling 
by  humans,  dumping  of  yard  waste,  and 
cutting  of  vegetation  for  fire  control, 
also  can  have  significant  deleterious 
effects  on  the  survival  of  native  species. 

Astragalus  tener  var.  titi  is  believed 
extirpated  in  San  Diego  and  Los  Angeles 
counties  due  to  habitat  destruction.  The 
only  knowm  occurrence  is  composed  of 
eleven  colonies,  bisected  by  two  roads, 
a  golf  green,  and  an  8-foot  wide  horse 
trail  on  the  Monterey  Peninsula. 
Development  of  the  marine  terrace 
habitat  of  this  species  has  led  to  actual 
and  potential  problems  with  invasive 
alien  species,  trampling,  and  potential 
genetic  changes,  discussed  under  Factor 
E. 

Cupressus  goveniana  ssp.  goveniana 
is  restricted  to  only  two  sites  in  western 
Monterey  County.  The  occurrence  on 
the  Monterey  Peninsula  is  located  in  the 
Morse  Botanical  Reserve  and 
Huckleberry  Hill  Open  Space  area.  As 
development  has  surrounded  this 
location,  the  edges  and  outlying  stands 
of  this  occurrence  have  been  eliminated 
or  diminished.  For  example,  portions  of 
this  occurrence  were  lost  during 
construction  of  the  Poppy  Hills  golf 
course  in  the  1980s  (J.  Vandevere, 
Cahfomia  Native  Plant  Society  (CNPS), 
in  litt.  1992;  G.  Fryberger,  pers.  comm. 
1992).  Trees  planted  as  mitigation  for 
that  loss  and  a  small  stand  of  naturally 
occurring  C.  goveniana  ssp.  goveniana 
and  Pinus  muricata  were  Ifift  in  a  19.5- 
ac  habitat  patch  of  Monterey  pine  forest 
and  chaparral,  bounded  by  golf  green. 
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As  proposed  for  the  most  recent 
subdivision  and  development,  this  site 
would  be  converted  to  a  21-iot 
residential  area,  eliminating  most  of  the 
naturally  occurring  cypress  and  leaving 
the  remaining  cypress  in  a  portion  of  2.8 
ha  (7  ac)  of  Forested  Open  Space 
bounded  by  roads,  a  golf  green  and 
houses  (EIP  Assoc.  1995).  At  least  three 
of  the  proposed  subdivisions  are  within 
300  m  (1000  ft)  of  the  C.  goveniana  ssp. 
goveniana  stands  in  the  Morse  Reserve 
and  one  proposed  residential 
development  abuts  the  Reserve's 
southwest  comer  (EIP  Assoc.  1995).  The 
proximity  of  these  residential  areas 
diminishes  the  opportunity  to  use 
prescribed  fire  as  a  management  tool 
within  the  reserve.  In  addition,  due  to 
concern  about  potential  wildfire.  12-ft 
wide  fire  roads  have  been  maintained 
throughout  the  Reserve  and  Huckleberry 
Hill  Open  Space,  removing  individual 
Cupressus  trees  and  causing  erosion  in 
some  places  (Forest  Maintenance 
Standard  1990,  V.  Yadon  in  litt.  1997). 
These  fire  roads  provide  a  suitable  path 
for  alien  plants  to  enter  and  spread 
through  the  stands. 

Potentilla  hickmanii  on  the  Monterey 
Peninsula  is  known  from  one 
occurrence  of  about  25  plants  that  grow 
in  a  meadow  area  designated  as  open 
space  and  used  for  recreation.  In  the 
1970s,  habitat  occupied  by  P.  hickmanii 
was  lost  and  degraded  by  fill  brought  in 
for  a  ball  field  (Ferreira  1995);  habitat 
trampUng  during  recreational  activities 
was  noted  as  recently  as  1995  (Jones  and 
Stokes  Assoc.  1996).  In  1996,  the  Pebble 
Beach  Company  built  an  additional 
wood  fence  to  exclude  recreational 
activities  from  the  remainder  of  the 
population  (M.  Zander,  in  litt.  1996). 
Currently,  development  of  an  18-ac,  21- 
lot  residential  subdivision  is  proposed 
in  Monterey  pine  forest  within  100  m 
(330  ft)  of  the  occurrence  (EIP 
Associates  1995).  This  subdivision 
could  negatively  affect  P.  hickmanii 
both  by  increasing  the  amount  of  human 
use  in  the  area  and  by  altering  the 
hydrology  of  the  site;  a  small 
watercourse  and  freshwater  marsh  that 
likely  influence  the  meadow  habitat  of 
P.  hickmanii  are  located  about  400  m 
(1300  ft)  upslope  from  the  occurrence 
and  are  within  the  proposed  lot 
development  area.  Mitigation  proposed 
to  reduce  this  threat  is  the  elimination 
of  the  three  lots  that  cover  and  border 
the  marsh  and  riparian  areas  (EIP 
Associates  1995).  Nevertheless,  runoff 
into  the  meadow  may  be  affected  by 
upslope  development. 

The  Monterey  Peninsula  appears  to  be 
the  center  of  distribution  of  Piperia 
yadonii.  The  Peninsula  provides  the 
greatest  amount  of  remaining 


contiguous  habitat  and  supports  about 
70  percent  of  known  plants.  The  Del 
Monte  Forest  includes  over  half  (73  ha 
(184  ac))  of  the  acreage  estimated  to  still 
be  extant  for  this  species  (EIP  Associates 
1995,  Allen  1996).  Based  on  the 
distribution  of  plants  found  in 
remaining  Monterey  pine  forest, 
historical  collections  from  Pacific 
Grove,  and  the  amount  of  Monterey  Pine 
forest  which  the  Peninsula  historically 
supported,  the  distribution  of  P.  yadonii 
today  is  likely  only  a  fraction  of  the 
historical  extent  of  this  species  on  the 
Peninsula.  In  the  habitat  that  remains,  P. 
yadonii  is  found  in  13  of  the  proposed 
subdivisions.  The  245-ac  site  of  the 
proposed  golf  course  supports  about 
16,000  individuals  of  this  species  and  is 
the  second  largest  contiguous  stand  of 
Monterey  pine  forest  left  on  the 
Peninsula.  The  development  currently 
proposed  by  the  Pebble  Beach  Company 
would  result  in  the  loss  or  alteration  of 
habitat  supporting  about  46,000  plants 
of  Piperia  yadonii  on  about  60  ha  (149 
ac)  (EIP  Associates  1995).  This  is  about 
80  percent  of  known  plants  on  the 
Peninsula. 

Including  the  7,500  plants  in  the 
Huckleberry  Hill  Reserve  (Richard 
Nichols,  EIP  Associates,  pers.  comm. 
1997),  about  10,800  plants  o[  Piperia 
yadonii  would  fall  within  proposed 
forested  open  space  (EIP  Associates 
1995).  Other  open  space  cueas  are 
located  at  the  ends  or  borders  of  the 
proposed  subdivisions  or  in  some  cases 
are  encircled  by  the  proposed  lots.  The 
effects  of  habitat  fragmentation  are 
likely  to  result  in  the  eventual 
extirpation  of  colonies  in  these  areas.  In 
the  nearby  La  Mesa  housing 
development,  for  example.  Genista 
monspessulana,  an  alien  shrub,  has 
invaded  and  is  expected  to  engulf 
remnant  habitats  that  support  Piperia 
yadonii  (Uribe  &  Assoc.  1993). 
Trampling  by  recreationists  is  a  noted 
problem  in  remnant  habitats  that 
support  P.  yadonii  at  two  city  parks  (D. 
Allen,  pers.  comm.  1997).  Mowing  for 
roadside  fire  control,  which  shears  off 
the  flowering  stalks  of  P.  yadonii. 
thereby  preventing  reproduction,  also 
occurs  in  remnant  open  space  habitats 
on  the  Peninsula  (V.  Yadon,  in  litt. 
1997). 

Beyond  the  Monterey  Peninsula,  over 
60  percent  of  the  knowm  Piperia  yadonii 
plants  are  on  privately  owned  lemds 
without  protection,  most  of  these  in  the 
Prunedale  area.  Two  residential 
developments  of  over  16  ha  (40  ac),  each 
of  which  support  potential  maritime 
chaparral  habitat,  have  been  approved 
in  this  area  in  the  last  2  years  (L.  Osorio, 
Monterey  County  Plaiming  and  Building 
Inspection,  pers.  comm.  1997).  A  third 


property,  known  to  support  several 
thousand  P.  yadonii,  has  been 
subdivided,  but  construction  has  not  yet 
begun  (M.  Silberstein,  Elkhom  Slough 
Foundation,  pers.  comm.  1997). 

Trifolium  trichocalyx  is  knowTi  only 
from  Monterey  pine  forest  on  the 
Monterey  Peninsula.  Because  this 
species  appears  to  persist  primarily  as  a 
seedbank  until  fire  causes  a  flush  of 
establishment,  only  a  few  colonies  of 
living  plants  have  been  seen  recently 
within  and  south  of  the  Huckleberry 
Hill  Open  Space  area  in  a  region  that 
burned  in  1987  (Jones  and  Stokes  Assoc. 
1996).  Of  locations  mapped  for  this 
species  since  the  mid-1980s,  about  one- 
half  of  the  area  where  plants  have  been 
recorded  is  in  the  Huckleberry  Hill 
Open  Space  area  and  Morse  Reserve, 
and  approximately  one-half  occurs  to 
the  south  and  east.  The  mapped  location 
of  one  colony  is  now  a  golf  green 
(Ferreira  1995).  The  development  lots 
and  vegetation  clearance  zones  for  one 
of  the  proposed  subdivisions  appear  to 
extend  over  a  part  of  the  largest 
occurrence  mapped  after  the  1987  fire 
(Yadon  in  litt.  1988,  Jones  and  Stokes 
Assoc.  1996),  although  other  documents 
depict  the  lots  adjacent  to,  but  not  over, 
previously  mapped  occupied  habitat 
(EIP  Associates  1995,  M.  Zander,  in  litt. 
1996).  In  either  case,  the  construction  of 
residences  over  or  directly  adjacent  to 
this  occurrence  is  likely  to  preclude  the 
use  of  fire  as  a  management  tool  to 
promote  its  continued  existence  in  the 
future. 

B.  Overutilization  for  Commercial, 
Recreational.  Scientific,  or  Educational 
Purposes 

Overutilization  is  not  currently 
knowTi  to  be  a  factor  for  the  five  plant 
taxa.  but  unrestricted  collecting  for 
horticultural  purposes  or  excessive 
visits  by  individuals  interested  in  seeing 
rare  plants  is  a  potential  threat  to  these 
taxa.  Piperia  yadonii,  like  many  other 
orchids  and  showy-flowered  monocots, 
may  be  particularly  vulnerable  to 
collecting  by  amateur  and  professional 
horticulturalists  due  to  the  plant's 
unusual  flower  and  its  tuberous  growth 
habitat  which  increases  the  ease  with 
which  it  can  be  moved. 

Vandalism  is  a  potential  threat  for 
Potentilla  hickmanii  and  Astragalus 
tener  var.  titi.  The  sites  that  these  plants 
inhabit  could  be  easily  vandalized, 
resulting  in  the  destruction  of  a 
significant  portion  of  the  population. 
The  sites  where  A.  tener  var.  titi  exist 
are  small  and  easily  accessible, 
increasing  their  susceptibility  to 
destruction. 
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C.  Disease  or  Predation 

Disease  is  not  known  to  be  a  factor 
affecting  the  five  plant  taxa  being 
proposed  as  endangered.  Several 
references  discuss  diseases  that  affect 
cypresses  (Peterson  1967,  Wagener 
1948).  However,  diseases,  such  as  the 
oak  root  fungus  [ArmillaheUa  mellea) 
and  the  canker-producing  strain  of 
Cornyeum,  primarily  seem  to  attack 
cypresses  planted  outside  of  their  native 
range  and  in  nursery  settings  (Wagener 
1948).  No  signs  of  disease  or  predation 
have  been  noted  by  biologists  familiar 
with  the  two  Cupressus  goveniana  ssp. 
goveniana  groves  (J.  Griffin,  Hastings 
Natural  History  Reservation,  pers. 
comm.  1992;  V.  Yadon,  pers.  comm. 
1992). 

Increased  predation  (herbivory)  by 
deer  due  to  an  elevated  deer  population 
on  the  Peninsula  is  a  potential  threat  to 
Piperia  yadonii.  During  surveys  in  1995 
and  1996  a  sample  of  plants  both  on  and 
off  of  the  Peninsula  were  placed  under 
cages  to  protect  them  from  large 
herbivores.  About  13  percent  of  the 
caged  plants  flowered,  while  in 
unprotected  plants  only  about  2  percent 
could  be  found  with  flowering  stems 
(Allen  1996),  a  reduction  of  85  percent. 
Severe  herbivory  of  leaves,  also  likely 
from  deer,  has  been  noted  as  well  (V. 
Yadon,  in  litt.  1997).  Although  the 
Service  is  not  aware  of  any  quantitative 
data  on  deer  populations  on  the 
Peninsula,  anecdotal  evidence,  such  as 
sightings  and  reports  of  health,  suggest 
that  the  number  of  deer  on  the 
Peninsula  is  high  (T.  Palmisano, 
California  Department  of  Fish  and  Game 
(CDFG),  pers.  comm.  1997;  Mary  Ann 
Matthews,  CNPS,  in  litt.  1996;  D.  Steeck, 
USFWS,  pers.  obs.  1996).  If  the  loss  of 
85  percent  of  flowering  stems  calculated 
by  Allen  (1996)  is  close  to  actual 
herbivory  rates  on  the  Peninsula, 
predation  could  have  a  substantial  effect 
on  the  reproductive  success  of  the 
species,  particularly  as  populations  are 
reduced  by  large  scale  habitat  loss  and 
fragmentation  due  to  development. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Existing  regulatory  mechanisms  that 
may  provide  some  protection  for  taxa  in 
this  rule  include — (1)  the  California 
Endangered  Species  Act  (CESA);  (2)  the 
California  Environmental  Quality  Act 
(CEQA);  (3)  the  California  Coastal  Act; 
and  (3)  local  land  use  laws,  regulations, 
and  policies. 

Under  the  CESA  (California  Fish  and 
Game  Code  section  2050  et  seq.]  and  the 
Native  Plant  Protection  Act  (California 
Fish  and  Game  Code  section  1900  et 
seq.),  the  California  Fish  and  Game 


Commission  has  listed  Astragalus  tener 
var.  titi.  Potentilla  hickmanii,  and 
Thfolium  trichocalyx  as  endangered. 
Piperia  yadonii  and  Cupressus 
goveniana  ssp.  goveniana  are  on  List  IB 
of  the  CNPS  Inventory  (Skinner  and 
Pavlik  1994),  indicating  that,  in 
accordance  with  section  1901  of  the 
CDFG  Code,  they  are  eligible  for  State 
listing.  Although  the  CESA  prohibits  the 
"take"  of  State-listed  plants  (section 
1908  and  section  2080)  not  all  projects 
comply  and  the  law  is  not  always 
enforced.  California  Senate  Bill  879, 
passed  in  1997  and  effective  Januan,'  1, 
1998,  requires  individuals  to  obtain  a 
section  2081(b)  permit  from  CDFG  to 
take  a  listed  species  incidental  to 
otherwise  lawful  activities,  and  requires 
that  all  impacts  be  fully  mitigated  and 
all  mitigation  measures  be  capable  of 
successful  implementation. 

These  requirements  have  not  been 
tested  and  several  years  will  be  required 
to  evaluate  their  effectiveness. 

The  CEQA  requires  a  full  public 
disclosure  of  the  potential 
environmental  impacts  of  proposed 
projects.  The  public  agency  with 
primary  authority  or  jurisdiction  over 
the  project  is  designated  as  the  lead 
agency  and  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  other  agencies 
concerned  with  resources  affected  by 
the  project.  Required  biological  surveys 
are  not  always  adequate  to  identify 
sensitive  species,  however.  For 
example,  in  the  northern  portion  of  the 
range  of  Piperia  yadonii  a  40-acre 
residential  development  was  recently 
approved  in  an  area  that  contains 
maritime  chaparral  habitat  and  is 
located  within  5  miles  of  a  known  site 
of  P.  yadonii.  The  biological  survey  was 
conducted  in  September  1995,  when  no 
above-ground  parts  of  P.  yadonii  are 
present.  When  sensitive  species  are 
identified,  proposed  mitigation  for 
significant  impacts  often  involves 
transplantation  of  sensitive  plants  (EIP 
Associates  1995)  which  has  poor 
success  rates  (Fiedler  1991,  Allen  1994, 
M.  Zander,  in  litt.  1997).  Furthermore, 
when  the  effects  of  a  proposed  project 
cannot  be  mitigated  to  a  level  of 
insignificance,  the  County  lead  agency 
may  still  cite  overriding  considerations 
and  approve  the  project. 

All  of  the  taxa  in  this  rule  occur,  in 
part,  in  that  portion  of  the  Monterey 
Peninsula  included  in  the  California 
Coastal  Zone.  The  Del  Monte  Forest 
Land  Use  Plan  of  1984  (Del  Monte 
Forest  LUP)  was  developed  to  comply 
with  the  Coastal  Act's  requirement  that 
all  counties  prepare  a  plan  for  those 
portions  of  the  Coastal  Zone  within 
their  jurisdiction.  Once  the  Del  Monte 


Forest  LUP  was  certified  by  the  Coastal 
Commission,  development  permits 
within  the  Del  Monte  Forest  Coastal 
Zone  became  the  responsibility  of  the 
County  of  Monterey.  The  County 
planning  process  does  not  appear  to  be 
implemented  in  a  manner  that  will 
maintain  the  standards  developed  in  the 
Del  Monte  Forest  LUP.  in  some  cases. 
For  example,  the  Coastal  Act  defines 
Environmentally  Sensitive  Habitat 
Areas  (ESHAs)  as  "...any  area  in  which 
plant  or  animal  life  or  their  habitats  are 
either  rare  or  especially  valuable. ..and 
which  could  be  easily  disturbed  or 
degraded  by  human  activities  and 
developments."  County  policy  identifies 
ESHAs  as  those  identified  in  the  1984 
LUP.  Because  Piperia  yadonii  was  not 
recognized  taxonomically  in  1984,  its 
location  in  the  Del  Monte  Forest  is  not 
addressed  as  an  ESHA  in  the  recent 
County  environmental  impact  report  for 
the  Pebble  Beach  Company's  proposed 
development  (EIP  Associates  1995).  It 
therefore  does  not  receive  the 
protections  afforded  by  the  Coastal  Act 
(EIP  Associates  1995).' 

Sites  which  support  the  other  species 
in  this  rule.  Cupressus  goveniana  ssp. 
goveniana.  Piperia  hickmanii.  part  of 
the  occurrence  of  Trifolium  trichocalyx 
and  Astragalus  tener  var.  titi,  were 
designated  ESHAs  in  the  Del  Monte 
Forest  LUP.  The  LUP  and  appended 
Management  Plan  for  Del  Monte  Forest 
Open  Space  Property  specifies  that 
these  sites  will  remain  in  undeveloped 
open  space  and  will  be  managed  to 
protect  the  sensitive  plant  species 
which  occur  there.  In  managing  these 
areas,  the  Pebble  Beach  Company  has 
constructed  fencing  around  part  of  the 
P.  hickmanni  and  A.  tener  xar.  titi 
occurrences  and  has  a  program  for 
control  or  eradication  of  alien  species 
within  those  ESHAs  under  their 
management.  The  DMFF,  which 
manages  the  Morse  Reserve  and 
Huckleberrj'  Hill  Open  Space  area,  also 
has  a  control  program  for  alien  species. 
Despite  these  protections,  adjacent  areas 
identified  for  development  have 
negatively  affected,  and  likely  will 
continue  to,  affect  these  areas.  For 
example,  the  C.  goveniana  ssp. 
goveniana  stands  that  extended  outside 
the  boundaries  of  the  Morse  Reserve 
were  removed  during  the  development 
of  Poppy  Hills  golf  course,  and  wetlands 
upslope  from  the  Potentilla  hickmanni 
occurrence  are  likely  to  be  infiuenced 
by  a  proposed  housing  development 
(EIP  Associates  1995).  While  the  Coastal 
Act  and  resulting  Del  Monte  Forest  LLTP 
provide  some  protection  fcr  the 
occurrences  of  these  plant  taxa  located 
in  the  Coastal  Zone,  the  Service 
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concludes  that  it  is  not  adequate  to 
preclude  the  need  to  list  these  taxa  at 
this  time. 

A  management  plan  for  Point  Lobos 
State  Reserve  states  that  the  major  effort 
within  the  Reserve  will  be 
"management  toward  the  pristine  state, 
that  is,  the  state  the  ecosystem(s)  would 
have  achieved  if  European  man  had  not 
interfered,"  but  also  to  provide  limited 
public  access  to  the  Cupressiis 
goveniana  ssp.  goveniana  area  (CDPR 
1979).  The  stand  is  currently  protected 
from  human  disturbance  bv  virtue  of  its 
isolation.  With  surrounding  parcels  to 
be  transferred  to  the  Reserve  over  the 
next  decade,  more  active  management  of 
the  area,  particularly  prescribed 
burning,  is  likelv  (K.  Grav.  pers.  comm. 
1997). 

The  Service  concludes  that  existing 
regulatory  mechanisms  have  provided 
some  protection  for  these  taxa.  but  the 
implementation  of  the  regulations  has 
not  been  adequate  to  preclude  the  need 
to  list  these  taxa. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Their  Continued  Existence 

Alien  plant  taxa  threaten  or  are  a 
potential  threat  to  four  of  the  taxa 
included  in  this  rule.  Two  of  the  five 
plant  taxa  occur  in  meadow  habitat 
containing  a  high  percentage  of  alien 
plants.  Along  17-Mile  Drive.  Astragahis 
tenervar.  titi  occurs  with  the  alien 
Plantago  coronopus  (cut-leaf  plantain) 
and  Carpobrotus  edulis.  Carpobrotus 
edulis.  in  particular,  spreads  rapidly 
and  competes  aggressively  with  native 
species  for  space.  The  Pebble  Beach 
Company  has  an  active  C  edulis 
eradication  program  in,  and  adjacent  to, 
the  exclosure  on  the  ocean  side  of  17- 
Mile  Drive  (M.  Zander,  in  lift.  1997). 
However.  C.  edulis  has  been  planted 
and  is  being  maintained  within  a  few 
teet  of  the  unfenced  portion  of  the 
habitat  of  A.  (ener  var.  titi  on  the  inland 
side  of  17-Mile  Drive  owned  by  the 
.Monterey  Peninsula  Country  Club 
(Zander  1996).  Plantago  coronopus,  a 
prolific  seeder,  appears  to  be  crowding 
out  native  species  on  both  sides  of  17- 
Mile  Drive  (Ferreira  1995). 

Both  populations  oi  Potentilla 
hickmanii  may  be  threatened  bv  alien 
species.  The  population  on  the 
Monterey  Peninsula  occurs  at  Indian 
Village  where  Ferreira  (1995)  noted  four 
alien  grass  taxa  associated  with  it:  Aira 
caryophylla.  Bromus  mollis.  Festuca 
arundinacea.  and  Lolium  multiflorum. 
The  Festuca  may  have  been  introduced 
in  a  "meadow  mix"  used  on  adjacent 
fairways;  its  .stature  and  invasiveness 
appear  to  compete  with  P.  hickmanii. 
Plantago  coronopus.  also  an  alien,  is 
present  at  this  site  and  may  be 


competing  with  P.  hickmanii.  Alien 
grasses,  such  as  Phalaris  aquatica,  are 
also  found  at  the  San  Mateo  site,  and 
Genista  monspessulana,  an  invasive 
alien  shrub,  occurs  there  on  the 
surrounding  slopes  (T.  Morosco,  in  litt. 
1997).  At  this  location  P.  hickmanii  is 
reported  to  occur  in  greatest 
concentrations  in  those  areas  that 
support  the  most  intact  native  habitats 
with  the  fewest  annual  grasses  (B.  Ertter 
in  litt.  1997);  whether  lower  densities 
elsewhere  are  due  to  competition  from 
annual  grasses  has  not  yet  been 
explored. 

Cortaderia  jubata  (pampasgrass)  and 
Genista  monspessulana  (French  broom) 
are  two  other  alien  plant  taxa  that 
invade  forests  and  meadows  on  the 
Monterey  Peninsula.  The  Pebble  Beach 
Company  has  an  on-going  eradication 
program  for  these  two  taxa  in  the 
Huckleberry  Hill  area  adjacent  to 
Cupressus  goveniana  ssp.  goveniana. 
However,  numerous  fire  roads  provide 
open  habitat  for  these  invasive  taxa  and 
it  is  unlikely  that  they  will  ever  be 
completely  eradicated  from  the  area.  An 
extensive  stand  of  Genista  has  been 
mapped  adjacent  to  the  grove  of  C. 
goveniana  ssp.  goveniana  at  Pt.  Lobos 
Reserve  (Patterson  et  al.  1995),  where  it 
may  interfere  with  stand  regeneration  in 
the  future  (K.  Gray,  pers.  comm.  1997). 

Fire  plays  an  important  role  in  the 
regeneration  of  all  cypress  taxa  (Vogl  et 
al.  1988).  Alteration  of  the  natural  fire 
cycle  may  negatively  affect  regeneration 
of  Cupressus  goveniana  ssp.  goveniana. 
Fire  is  essential  since  it  opens  cones 
that  otherwise  remain  unopened  on  the 
trees,  and  it  creates  conditions 
appropriate  for  seedling  establishment 
(Vogl  et  al.  1988).  Prescribed  burning 
has  not  been  tried  at  the  Pt.  Lobos 
Ranch  occurrence,  in  part  due  to  the 
risks  to  surrounding  privatelv  owned 
lands  (K.  Gray,  pers.  comm.  1997). 

Griffin  (pers.  comm.  1992)  and 
Ferreira  (1995)  have  noted  that 
establishment  o(  Pinus  radiata 
(Monterey  pine)  seedlings  after  the  1987 
fire  has  been  so  vigorous  that  the  pine 
may  be  expanding  its  range  at  the 
expense  of  Cupressus  goveniana  ssp. 
goveniana.  Yadon  (retired  Director, 
Pacific  Grove  Museum  of  Natural 
History,  pers.  comm.  1992)  believes  that 
the  pine's  preference  for  richer  soils 
than  those  that  support  C.  goveniana 
ssp.  goveniana  would  prevent  long-term 
establishment  of  pines  in  C.  goveniana 
ssp.  goveniana  habitat. 

Trifoliuni  trichocalyx  exemplifies  a 
taxon  that  may  persist  only  as  a 
seedbank  for  years  until  released  by  a 
fire  event.  Maintaining  habitat  and 
certain  fire  management  prescriptions 


will  be  required  to  prevent  the 
extinction  of  this  species  in  the  wild. 

Alteration  of  habitat  due  to 
continuing  recreational  use  of  portions 
of  Pebble  Beach  threaten  the  small 
populations  o{  Astragalus  tener  var.  titi, 
and  Potentilla  hickmanii.  Trampling  by 
humans  and  horses  can  affect  these  taxa 
directly,  as  well  as  alter  soil  compaction 
and  erosion  such  that  alien  taxa  increase 
at  the  expense  of  native  taxa. 

At  least  three  of  the  five  plant  taxa  are 
threatened  with  extinction  from  natural 
random  acts  by  virtue  of  the  limited 
number  of  individuals  and  range  of  the 
existing  populations.  Inbreeding  may 
affect  small  or  isolated  populations  if  it 
results  in  inbreeding  depression, 
typically  characterized  by  lowered  seed 
set,  lowered  germination  rates,  and 
lowered  survival  and  reproduction  by 
offspring.  Small  populations  are  also 
vulnerable  to  extinction  by  a  single 
human-caused  or  natural  event.  While 
annual  plant  taxa,  such  as  Astragalus 
tener  var.  titi,  will  undergo  radical 
fluctuations  in  population  size  as  a 
result  of  natural  environmental 
conditions,  the  long-term  survival  of 
this  taxa  depends  on  maintaining  seed 
production  and  appropriate  habitat  for 
population  expansion. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  list  these 
species.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Astragalus 
tener  var.  titi,  Piperia  yadonii,  Potentilla 
hickmanii.  and  Thfolium  trichocalyx,  as 
endangered.  These  taxa  are  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  their  ranges  due  to  habitat 
destruction  and  fragmentation  from 
residential  and  recreational 
development;  competition  from  alien 
plants;  alteration  of  natural  fire  cycles; 
and  the  reduced  numbers  and  size  of 
populations  that  increase  the  likelihood 
of  extinction  from  naturally  occurring 
events  and  unanticipated  human 
activities. 

For  the  reasons  discussed  as  follows, 
the  Service  finds  that  Cupressus 
goveniana  ssp.  goveniana  is  likely  to 
become  endangered  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range  due  to 
habitat  alteration  and  destruction,  and/ 
or  disruption  of  natural  fire  cycles. 
Competition  from  alien  plants  is  a 
potential  threat.  The  Service  has 
determined  that  threatened  rather  than 
endangered  status  is  appropriate  for  C. 
goveniana  ssp.  goveniana  because  one 
of  two  populations  (the  Gibson  Creek 
stand  managed  by  the  CDPR)  has  not 
been  significantly  affected  by  human 
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activities.  Also,  since  it  is  long-lived,  C. 
goveniana  ssp.  goveniana  appears  to  be 
able  to  withstand  several  decades 
wfithout  fire  as  long  as  sufficient  habitat 
is  maintained.  Other  alternatives  to  this 
action  were  considered  but  not 
preferred  because  not  listing  this  species 
would  not  provide  adequate  protection 
and  would  not  be  in  keeping  with  the 
purposes  of  the  Act,  and  listing  it  as 
endangered  would  not  be  appropriate, 
as  the  populations  receive  some 
protection  in  the  Morse  Reserve  and  at 
Pt.  Lobos  State  Park.  Therefore,  the 
preferred  action  is  to  list  Cupressus 
goveniana  ssp.  goveniana  as  threatened. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  consideration  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  taxa  are 
determined  to  be  endangered  or 
threatened.  Critical  habitat  is  not 
determinable  when  one  or  both  of  the 
following  situations  exist — (1) 
Information  sufficient  to  perform 
required  analyses  of  the  impacts  of  the 
designation  is  lacking,  or  (2)  the 
biological  needs  of  the  species  are  not 
sufficiently  well  known  to  permit 
identification  of  an  area  as  critical 
habitat  (50  CFR  424.12(a)(2)).  Service 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist — (1)  the 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  thu 
species;  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

Critical  habitat  designation  applies 
only  when  the  taxa  involved  occur  on 
Federal  lands  or  on  non-Federal  lands 
for  which  there  is  some  Federal 


involvement.  With  the  exception  of 
Piperia  yadonii,  none  of  the  plants  in 
this  rule  occur  on  Federal  lands,  nor  is 
there  any  historical  record  of  them 
occurring  on  Federal  lands.  Federal 
lands  with  appropriate  habitat  are 
uncommon  throughout  the  historical 
range  of  these  species,  and  no  potential 
habitat  for  Potentilla  hickmanii, 
Astragalus  tener  var.  titi,  Cupressus 
goveniana  ssp.  goveniana,  or  Trifolium 
trichocaiyx  is  known  to  occur  on 
Federal  lands.  In  addition.  Federal 
involvement  is  unlikely  to  occur  on 
non-Federal  lands  having,  or  likely  to 
have,  populations  of  these  four  species 
because  the  activities  typicalty 
conducted  in  the  habitat  of  these  species 
do  not  normally  require  Federal  permits 
or  authorization  or  Federal  funding. 

Due  to  this  probable  lack  of  Federal 
involvement,  the  only  potential  benefit 
that  would  result  from  critical  habitat 
designation  would  be  notification  to  the 
public,  private  landowners,  and  local 
government  agencies  of  the  need  to 
protect  these  species  and  their  habitats. 
However,  during  the  listing  process,  and 
after  a  species  is  listed,  the  Service 
conducts  public  outreach  in  affected 
local  communities.  Because  this  form  of 
public  notification  is  more  targeted  to 
specific  landowners  and  local 
governments,  it  is  more  effective  than 
the  notification  that  is  provided  through 
the  designation  of  critical  habitat.  Thus, 
in  the  case  of  these  four  plant  species, 
there  would  be  little  or  no  additional 
benefit  provided  by  designation  beyond 
that  which  results  from  the  listing 
process  itself.  Furthermore,  designation 
may  lead  to  adverse  reactions  by 
landowners  whose  property  is 
designated  as  critical  habitat,  because 
such  an  action  is  often  misconstrued  as 
an  attempt  by  the  Federal  government  to 
confiscate  private  property.  In  fact, 
section  9  of  the  Act  does  not  prohibit 
destruction  of  plants  or  their  habitat  on 
private  land.  Moreover,  because  there  is 
no  likely  Federal  nexus  there  is  no 
means  of  protecting  critical  habitat  on 
these  lands,  even  if  critical  habitat  were 
to  be  designated.  The  widespread 
misconception  that  critical  habitat 
designation  on  private  lands  necessarily 
imposes  restrictions  on  private 
landowners  makes  designation  of 
critical  habitat  counterproductive  and 
renders  cooperative  efforts  with  private 
landowners  to  recover  species  more 
difficult.  Such  cooperative  efforts  are 
essential  if  the  Service  is  to  recover 
species  which,  like  these  four  taxa.  only 
occur  on  private  lands  where  there  is  no 
known  Federal  nexus.  Designation  of 
critical  habitat  for  Potentilla  hickmanii. 
Astragalus  tener  var.  titi,  Cupressus 


goveniana  ssp.  goveniana,  or  Trifolium 
trichocaiyx,  therefore,  is  not  prudent 
because  the  additional  benefit,  if  any, 
that  might  derive  from  public 
notification  duplicates  those  that  come 
from  the  public  outreach  component  of 
the  listing  process  itself,  and  would  be 
outweighed  by  the  potential  detriment 
to  the  recovery  of  these  species  due  to 
the  misconception  that  such  designation 
imposes  Federal  restrictions  on  private 
landowTiers  where  no  Federal  nexus 
exists. 

Piperia  yadonii  also  occurs 
predominantly  on  private  lands  where 
Federal  involvement  is  unlikely.  In  the 
case  of  P.  yadonii,  however,  a  majority 
of  its  individuals  are  on  lands  of  a  single 
private  landowner,  who  commissioned 
the  studies  that  documented  the  species' 
range  and  population  status.  This 
landowner,  therefore,  is  well  aware  of 
the  presence  and  location  of  the  species 
on  its  property  and  there  would  be  no 
additional  benefit  to  the  species  from 
providing  to  the  landowner  location 
information  that  it  already  has.  Critical 
habitat  designation  also  would  increase 
the  risk  of  overcollection  of  P.  yadonii 
due  to  the  publication  of  precise 
locational  maps  and  detailed  habitat 
descriptions  as  required  under  critical 
habitat  regulations  (16  U.S.C.  1533(b) 
(5)(A)(I)  and  (6)(A);  50  CFR  424.12(c). 
424.16(a)  and  424.18(a)).  The  risk  of 
increased  threat  to  P.  yadonii  from 
overcollection  is  discussed  in  more 
detail. 

Piperia  yadonii  also  occurs  on  State 
lands.  The  location  of  these  plants  is 
known  to  the  managing  agency,  the 
CDPR.  which  is  committed  to  protecting 
these  plants.  Critical  habitat  designation 
for  these  lands,  therefore,  would  not  be 
of  additional  benefit  to  the  species. 

One  population  of  Pipena  yadonii 
was  reported  from  Federal  land  on  Fort 
Ord  in  the  early  1990s,  but  this  species 
has  not  been  seen  there  for  several  years 
despite  extensive  directed  surveys 
(Jones  and  Stokes  Assoc.  1996).  The 
land  where  it  occurred  is  to  be 
preserved  within  a  development  area 
and  will  be  transferred  to  a  local  entity 
for  that  purpose  in  the  near  future. 
Should  the  plant  reappear  at  this  site,  it 
is  likely  that  the  population  will  be 
small  and  highly  vulnerable  to 
collection.  Critical  habitat  designation  at 
this  site,  therefore,  may  increase  the 
threat  to  P.  yadonii  from  overcollection 
in  this  easily  accessible  area. 

Three  small  colonies  of  Piperia 
yadonii,  with  a  total  of  a  few  hundred 
plants,  also  occur  on  Federal  lands 
managed  by  the  Naval  Postgraduate 
School  and  the  Presidio  of  Monterey. 
The  Navy  is  aware  of  the  location  of 
these  plants  and  is  committed  to 
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protecting  them.  While  designation  of 
critical  habitat  for  these  populations 
may  provide  some  small  benefit,  this 
benefit  must  be  weighed  against  the 
risks  associated  with  such  designation. 
Piperia  yadonii  is  an  orchid,  a  plant 
family  highly  prized  by  collectors 
throughout  the  world.  The  threat  that 
collection  poses  to  wild  orchids  is 
considered  sufficiently  serious  that  the 
entire  orchid  family,  with  the  exception 
of  certain  species  considered  at  greatest 
risk,  is  included  on  Appendix  II  of  the 
Convention  on  the  International  Trade 
in  Endangered  Species  (American 
Orchid  Society  1997).  Although  P. 
yadonii  is  not  currently  sought  by 
collectors,  other  wild  California  orchids 
are  collected  (Coleman  1995).  Piperia 
yadonii  was  previously  classified  as 
Habenaha  unalascensis.  Habenaria  is  a 
genus  that  is  available  commercially 
and  for  which  instructions  for  the 
cultivation  of  its  species  are  readily 
available  on  the  Internet  (Dragon  Agro 
Products  1997).  The  listing  of  P.  yadonii 
as  endangered  publicizes  the  rarity  of 
the  taxa  and  thus  can  make  them 
attractive  to  researchers,  curiosity 
seekers,  or  collectors  of  rare  plants. 
Furthermore,  if  the  majority  of  the 
plants  on  the  Peninsula  are  lost  to 
proposed  developments,  the  potential 
for  collection  of  flowering  individuals 
from  protected  populations  will 
increase.  Several  of  the  small 
populations  at  the  Presidio  of  Monterey 
and  the  Naval  Postgraduate  School  are 
located  adjacent  to  roads  and  easily 
accessible.  Even  limited  collecting  from 
small  populations  could  have 
significant  negative  impacts. 

The  publication  of  precise  critical 
habitat  descriptions  and  maps  required 
in  a  proposal  for  critical  habitat  could 
increase  the  potential  threat  to  these 
populations  from  possible 
overcollection  and,  thereby  contribute 
to  their  decline.  The  Service  believes, 
therefore,  that  the  designation  of  critical 
habitat  for  the  few  populations  of 
Piperia  yadonii  on  Federal  lands  is  not 
prudent  because  any  small  benefit  such 
designation  might  confer  is  significantly 
outweighed  by  the  potential  for 
increasing  the  degree  of  threat  to  these 
populations  from  overcollection.  In 
addition,  the  Navy  is  aware  of  the 
location  of  these  nlants. 
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Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  states  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  as  follows. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.* Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
species  proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  the  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Only  one  of  the  taxa,  Piperia  yadonii, 
occurs  on  Federal  lands.  Four  small 
colonies,  totaling  fewer  than  500  plants, 
have  been  identified  at  the  Department 
of  the  Army's  Presidio  of  Monterey,  at 
the  Naval  Post-Graduate  School  in 
Monterey,  and  on  Fort  Ord.  The  site  at 
Fort  Ord  was  located  in  the  early  1990s, 
but  this  species  has  not  been  identified 
there  for  several  years  (Jones  and  Stokes 
Assoc.  1996).  The  land  where  it 
occurred  is  to  be  preserved  within  a 
development  area  and  will  be 
tr.-Tisferred  to  a  local  entity  for  that 
purpose  in  the  near  future.  Federal 
agency  actions  that  may  require 
consultation  include  military  training, 
construction  of  roads,  and  other 
developments  that  could  affect  these 
small  colonies. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  or  threatened  plants. 
VVitli  respect  to  the  four  plant  taxa 
^ruposed  to  be  listed  as  endangered,  all 
trade  prohibitions  of  section  9(a)(2)  of 
t!'"  Act.  implemented  by  50  CFR  17.61 
a:iJ  17.71,  would  apply.  These 
prohibitions,  in  p...:,  make  it  illegal 
with  respect  to  any  endangered  plant  for 
any  person  subject  to  the  jurisdiction  of 


the  United  States  to  import  or  export; 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity;  sell  or  offer  for  sale  these 
species  in  interstate  or  foreign 
commerce;  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction;  maliciously 
damage  or  destroy  any  such  species  on 
any  area  under  Federal  jurisdiction;  or 
remove,  cut,  dig  up,  damage,  or  destroy 
any  such  endangered  plant  species  on 
any  other  area  in  knowing  violation  of 
any  State  law  or  regulation  or  in  the 
course  of  any  violation  of  a  State 
criminal  trespass  law.  Cupressus 
goveniana  ssp.  goveniana  (Gowen 
cypress),  proposed  to  be  listed  as 
threatened,  would  be  subject  to  similar 
prohibitions  (16  U.S.C.  1538(a)(2)(E);  50 
CFR  17.61.  17.71).  Seeds  from  cultivated 
specimens  of  threatened  plant  species 
are  exempt  from  these  prohibitions 
provided  that  a  statement  of  "cultivated 
origin"  appears  on  their  containers. 
Certain  exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

It  is  the  policy  of  the  Service  (59  FR 
34272)  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  of  the  listing  on  proposed  and 
ongoing  activities  within  a  species' 
range.  Colonies  of  Piperia  yadonii  are 
known  to  occur  on.Federal  lands.  The 
Service  believes  that,  based  upon  the 
best  available  information,  the  following 
actions  will  not  result  in  a  violation  of 
section  9,  provided  these  activities  are 
carried  out  in  accordance  with  existing 
regulations  and  permit  requirements: 

(1)  Activities  authorizea,  funded,  or 
carried  out  by  Federal  agencies  (e.g., 
grazing  management,  agricultural 
conversions,  wetland  and  riparian 
habitat  modification,  flood  and  erosion 
control,  residential  development, 
recreational  trail  development,  road 
construction,  hazardous  material 
containment  and  cleanup  activities, 
prescribed  burns,  pesticide/herbicide 
application,  pipelines  or  utility  line 
crossing  suitable  habitat,)  when  such 
activity  is  conducted  in  accordance  with 
any  reasonable  and  prudent  measures 
given  by  the  Service  according  to 
section  7  of  the  Act; 

(2)  Casual,  dispersed  human  activities 
on  foot  or  horseback  (e.g.,  bird 
watching,  sightseeing,  photography, 
camping,  hiking). 

(3)  Activities  on  private  lands  that  do 
not  require  Federal  authorization  and  do 
not  involve  Federal  funding,  such  as 
grazing  management,  agricultural 
conversions,  flood  and  erosion  control, 
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residential  development,  road 
construction,  pesticide/herbicide 
application,  and  pipeline  or  utility  line 
construction  across  suitable  habitat. 

(4)  Residential  landscape 
maintenance,  including  the  clearing  of 
vegetation  around  one's  personal 
residence  as  a  fire  break. 

The  Service  believes  that  the 
following  might  potentially  result  in  a 
violation  of  section  9;  however,  possible 
violations  are  not  limited  to  these 
actions  alone: 

(1)  Unauthorized  collecting  of  the 
species  on  Federal  lands; 

(2)  Application  of  herbicides  violating 
label  restrictions; 

(3)  Interstate  or  foreign  commerce  and 
import/export  without  previously 
obtaining  an  appropriate  permit. 
Permits  to  conduct  activities  are 
available  for  purposes  of  scientific 
research  and  enhancement  of 
propagation  or  survival  of  the  species. 

Intentional  collection,  damage,  or 
destruction  on  non-Federal  lands  may 
be  a  violation  of  State  law  or  regulations 
or  in  violation  of  State  criminal  trespass 
law  and  therefore  a  violation  of  section 
9.  The  Act  and  50  CFR  17.62,  17.63,  and 
17.72  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  or  threatened  plant  species 
under  certain  circumstances.  Such 
permits  are  available  for  scientific 
purposes  and  to  enhance  the 
propagation  or  survival  of  the  species.  It 
is  anticipated  that  few  trade  permits 
will  be  sought.  Several  central  coast 
nurseries  have  cultivated  Cupressus 


goveniana  ssp.  goveniana  on  occasion, 
but  it  apparently  is  not  popular  enough 
to  be  kept  in  stock  on  a  regular  basis. 
The  Pebble  Beach  Company  is  actively 
cultivating  this  plant  to  be  used  in 
efforts  to  restore  disturbed  habitat  (G. 
Fryberger,  in  litt.  1992). 

Requests  for  copies  of  the  regulations 
regarding  listed  plants  and  inquiries 
about  prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Endangered  Species  Permits, 
911  NE  11th  Avenue,  Portland.  OR 
97232^181  (telephone  503/231-6241, 
facsimile  503/231-6243). 

National  Enviroiunental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

Required  Determinations 

This  rule  does  not  contain  any  new 
collections  of  information  other  than 
those  already  approved  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  assigned  Office  of 
Management  and  Budget  clearance 
number  1018-0094.  For  additional 
information  concerning  permits  and 
associated  requirements  for  endangered 


and  threatened  species,  see  50  CFR         _ 
17.32. 

References  Cited 

A  complete  list  of  ail  references  cited 
herein  is  available  upon  request  from 
the  Ventura  Fish  and  Wildlife  Office 
(see  ADDRESSES  section). 

Authors.  The  priman,-  authors  of  this 
notice  are  Diane  Steeck  and  Constance 
Rutherford,  Ventura  Fish  and  Wildlife 
Office  (see  ADDRESSES  section) 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  the  Service  amends  part 
17,  subchapter  B  of  chapter  1,  title  50  of 
the  Code  of  Federal  Regulations,  as  set 
forth  below: 

PART1 7— [AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  L"  S  C 
1531-1544' 16  L.S.C  4201-4245;  Pub   L   99- 
625.  100  Stat   3500;  unless  otherwise  noted 

2.  Amend  §  17.12  (h)  by  adding  the 
following,  in  alphabetical  order  under 
FLOWERING  PL.^NTS,  to  the  List  of 
Endangered  and  Threatened  Plants  to 
read  as  follows: 

§  1 7. 1 2    Endangered  and  threatened  plants. 

***** 

(h)  •  *  * 


Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status       When  listed 


Critical 
habitat 


Speaal 
rules 


Flowering  Plants 


Astragalus  tener  war.  Coastal  dunes  milk-  U.S.A.  (CA)  Fabaceae — Pea  E 

titi.  vetch. 

*  '  *                            •                               *                               * 

Cupressus  Gowen  cypress  U.S.A.  (CA)  Cupressaceae — Cy-      T 

goveniana  ssp.  press. 

goveniana. 

•  •  •  •  • 

Piperia  yadonii Yadon's  piperia  U.S.A.  (CA)  Orchidaceae — Or-         E 

chid. 

•  •                             •  *                                 * 
Potentilla  hickmanii ..  Hickman's  potentllla  U.S.A.  (CA)  Asteraceae — Aster..    E 

*  *  •  *  • 

Trifoiium  trichocalyx      Monterey  clover  U.S.A.  (CA)  Fabaceae — Pea  E 


640 


640 


640 


640 


640 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 
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Dated^  luly  29,  1998. 
famie  Rappaport  Clark. 

Director,  Fish  and  Wildlife  Ser\-ice^ 
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BILUNG  CX)DE  4310_&5-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

[I.D.  080498B] 

Atlantic  Tuna  Fisheries;  Atlantic 
Bluefin  Tuna;  Closure 

agency:  National  Marine  Fisheries 
Service  (N'MFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  General  categon,-  closure. 

summary:  NMFS  has  determined  that 
the  1998  Atlantic  bluefin  tuna  (BFT) 
June-August  period  General  category 
subquota  will  be  attained  by  August  8, 
1998.  Therefore,  the  General  category 
fishery  for  June-August  will  be  closed 
effective  at  11:30  p.m.  on  August  8. 
1998.  This  action  is  being  taken  to 
prevent  overharvest  of  the  General 
category  June-August  period  subquota. 
DATES:  Effective  lli.lO  p.m.  local  time 
on  August  8.  1998.  through  August  31, 
1998. 


FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Scida.  978-281-9260.  or  Sarah 
McLaughlin,  301-713-2347. 
SUPPLEMENTARY  INFORMATION: 

Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.] 
governing  the  harvest  of  BFT  by  persons 
and  vessels  subject  to  U.S.  jurisdiction 
are  found  at  50  CFR  part  285.  Section 
285,22  subdivides  the  U.S.  quota 
recommended  by  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  among  the  various 
domestic  fishing  categories. 

General  Category  Closure 

NMFS  is  required,  under 
§  285.20(b)(1),  to  monitor  the  catch  and 
landing  statistics  and.  on  the  basis  of 
these  statistics,  to  project  a  date  when 
the  catch  of  BFT  will  equal  the  quota 
and  publish  a  Federal  Register 
announcement  to  close  the  applicable 
fishery. 

Implementing  regulations  for  the 
Atlantic  tuna  fisheries  at  50  CFR  285.22 
provide  for  a  subquota  of  388  mt  of  large 
medium  and  giant  BFT  to  be  harvested 
from  the  regulatory  area  by  vessels 
permitted  in  the  General  category 
during  the  period  beginning  June  1  and 
ending  August  31.  Based  on  reported 
catch  and  effort.  NMFS  projects  that  this 
subquota  will  be  reached  by  August  8, 
1998.  Therefore,  fishing  for.  retaining, 
possessing,  or  landing  large  medium  or 


giant  BFT  by  vessels  in  the  General 
category  must  cease  at  11:30  p.m.  local 
time  August  8.  1998.  The  General 
category  will  reopen  September  1.  1998. 
with  a  quota  of  194  mt  for  the 
September  period.  If  necessary,  the 
September  subquota  will  be  adjusted 
based  on  actual  landings  from  the 
current  period.  While  the  General 
category  is  open,  General  category 
permit  holders  are  restricted  from  all 
BFT  fishing,  including  tag-and-release 
fishing,  on  restricted-fishing  days. 
However,  for  the  remainder  of  August, 
previously  designated  restricted-fishing 
days  are  waived;  therefore.  General 
category  permit  holders  may  tag  and 
release  BFT  while  the  General  category 
is  closed,  prior  to  the  September  1 
opening. 

The  intent  of  this  closure  is  to  prevent 
overharvest  of  the  June- August  period 
subquota  established  for  the  General 
category. 

Classiflcation 

This  action  is  taken  under  50  CFR 
285.20(b)  and  50  CFR  285.22  and  is 
exempt  from  review  under  E.O.  12866. 

Authority:  16  U.S.C.  971  et  seq. 
Dated:  Augusts,  1998. 
Gary  C.  Matlock, 

Director.  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  300  and  319 
[Docket  No.  97-110-1] 
RIN  0579-AA92 

Importation  of  Grapefruit,  Lemons,  and 
Oranges  from  Argentina 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMiyiARY:  We  are  proposing  to  amend 
the  citrus  fruit  regulations  by 
recognizing  a  citrus-growing  area  within 
Argentina  as  being  free  from  citrus 
canker.  Surveys  conducted  by  Argentine 
plant  health  authorities  in  that  area  of 
Argentina  since  1992  have  shown  the 
area  to  be  free  from  citrus  canker,  and 
Argentine  authorities  are  enforcing 
restrictions  designed  to  protect  the  area 
from  the  introduction  of  that  disease. 
We  are  also  proposing  to  amend  the 
fruits  and  vegetables  regulations  to 
allow  the  importation  of  grapefruit, 
lemons,  and  oranges  from  the  citrus 
canker-free  area  of  Argentina  under 
conditions  designed  to  prevent  the 
introduction  into  the  United  States  of 
two  other  diseases  of  citrus,  sweet 
orange  scab  and  citrus  black  spot,  and 
other  plant  pests.  These  proposed 
changes  would  allow  grapefruit,  lemons, 
and  oranges  to  be  imported  into  the 
United  States  from  Argentina  subject  to 
certain  conditions. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  13. 1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-110-1,  Regulatory    , 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Pbase  state  that  your  comments  refer  to 
Docket  No.  97-110-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 


and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Campbell,  Import  Specialist, 
Phytosanitary  Issues  Management  Team, 
PPQ,  APHIS,  4700  River  Road  Unit  140, 
Riverdale,  MD  20737-1236;  (301)  734- 
6799;  e-mail: 
rcampbell@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  "Subpart — Fruits 
and  Vegetables"  (7  CFR  319.56  through 
319.56-8,  referred  to  below  as  the  fruits 
and  vegetables  regulations)  prohibit  or 
restrict  the  importation  of  fruits  and 
vegetables  into  the  United  States  from 
certain  parts  of  the  world  to  prevent  the 
introduction  and  dissemination  of  plant 
pests,  including  fruit  flies,  that  are  new 
to  or  not  widely  distributed  within  the 
United  States. 

The  regulations  in  "Subpart — Citrus 
Fruit"  (7  CFR  319.28,  referred  to  below 
as  the  citrus  fruit  regulations),  restrict 
the  importation  of  the  fruit  and  peel  of 
all  genera,  species,  and  varieties  of  the 
subfamilies  Aurantioideae,  Rutoideae, 
and  Toddalioideae  of  the  family 
Rutaceae  into  the  United  States  from 
specified  countries  in  order  to  prevent 
the  introduction  of  citrus  canker  disease 
[Xanthomonas  campesths  pv.  citri 
(Hasse)  Dye). 

Argentina  is  not  currently  listed  in 
§  319.28(a)(1)  of  the  citrus  fruit 
regulations  as  a  country  from  which 
importations  are  restricted  to  prevent 
the  introduction  of  citrus  canker,  but 
scientific  literature  indicates  that  the  A 
strain  of  citrus  canker — i.e.,  that  which 
is  referred  to  in  §  319.28(a)(1) — occurs 
in  Argentina.  Therefore,  in  this 
document,  we  are  proposing  to  amend 
§  319.28(a)(1)  by  adding  Argentina  to 
the  list  of  countries  from  which 
importations  are  restricted  to  prevent 
the  introduction  of  citrus  canker. 
However,  as  explained  below  under  the 
heading  "Citrus  Canker  Free  Area,"  the 
entry  for  Argentina  would  contain  an 
exception  for  the  States  of  Catamarca, 
Jujuy,  Salta,  and  Tucuman. 

The  citrus  fruit  regulations  also 
restrict  the  importation  of  the  fruit  and 
peel  of  all  species  and  varieties  of  the 


genus  Citrus  into  the  United  States  from 
specified  countries,  including 
Argentina,  in  order  to  prevent  the 
introduction  of  the  citrus  diseases  sweet 
orange  scab  [Elsinoe  australis  Bitanc. 
and  Jenkins)  and  the  B  strain  of  citrus 
canker,  which  is  referred  to  in  the  citrus 
fruit  regulations  as  "Cancrosis  B." 

In  this  document,  the  A  and  B  strains 
of  citrus  canker  are  referred  to 
collectively  as  citrus  canker,  except  in 
those  instances  where  it  is  necessary  to 
refer  specifically  to  either  of  the  two 
strains. 

Citrus  Canker  Free  Area 

The  Government  of  Argentina  has 
requested  that  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
recognize  the  citrus  production  areas  in 
four  States  in  northwestern  Argentina — 
Catamarca,  Jujuy,  Salta.  and  Tucuman — 
as  free  from  citrus  canker.  In  support  of 
its  request,  the  Argentine  Government 
submitted  the  results  of  surveys 
conducted  in  the  citrus-producing  areas 
of  those  four  States  since  1992  by 
Argentina's  national  plant  protection 
organization,  the  Ser\'icio  Nacional  de 
Sanidad  y  Calidad  Agroalimentaria 
(SENASA). 

APHIS  has  reviewed  the 
documentation  submitted  by  the 
Government  of  Argentina  in  support  of 
its  request  and  conducted  an  on-site 
evaluation  in  1994  of  Argentina's  plant 
health  programs  in  Catamarca,  Jujuy. 
Salta,  and  Tucuman  with  regard  to 
citrus  diseases.  '  The  evaluation 
consisted  of  a  review  of  Argentina's 
citrus  canker  survey  activities, 
laboratory  and  testing  procedures  for  the 
examination  of  samples  collected  during 
the  surveys,  and  the  administration  of 
laws  and  regulations  intended  to 
prevent  the  introduction  of  citrus  canker 
into  the  citrus-growing  areas  of 
Catamarca,  Jujuy,  Salta,  and  Tucuman 
from  the  rest  of  Argentina  and  from 
outside  the  country.  After  reviewing  the 
documentation  provided  by  Argentina 
and  the  data  gathered  during  the  on-site 
visit,  we  believe  that  the  Government  of 
Argentina  has  demonstrated,  in 
accordance  with  the  standards 
estabhshed  by  the  United  Nations'  Food 
and  Agriculture  Organization  (FAO)  for 


'  Information  regarding  the  documentation 
submitted  bv  the  Government  of  Arj;entina  and  the 
on-site  visit  conducted  by  APHIS  r-icv  be  obtained 
from  the  f>erson  listed  under  FOfl  FURTHER 
INFORMATION  CONTACT. 
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pest-free  areas,  that  the  citrus-growing 
areas  of  Cataniarca,  Jujuy,  Salta,  and 
Tucuman  are  free  from  citrus  canker. 

Based  on  the  information  provided  by 
Argentina  and  the  information  gathered 
by  APHIS,  we  are  proposing  to  amend 
§  319.28(a)  to  reflect  the  citrus  canker- 
free  status  of  Catamarca,  Jujuy.  Salta, 
and  Tucuman.  Currently,  the 
regulations  in  §  319.28(a)(3)  list  the 
entire  country  of  Argentina,  among 
other  places,  as  being  affected  with 
Cancrosis  B.  Therefore,  we  would 
amend  the  entry  for  Argentina  in 
§  319.28(a)(3)  to  indicate  that  the  States 
of  Catamarca,  Jujuy,  Salta,  and  Tucuman 
are  considered  to  be  free  from  Cancrosis 
B.  Similarly,  the  proposed  new  entry  for 
Argentina  in  §  319.28(a)(1),  as  discussed 
above,  would  also  indicate  that  those 
four  States  are  considered  to  be  free 
from  citrus  canker  (i.e.,  the  A  strain). 

We  are  also  proposing  to  amend 
§  319.28(a)(2)  of  the  citrus  fruit 
regulations,  which  prohibits  the 
importation  of  citrus  fruit  and  peel  from 
certain  countries,  including  Argentina, 
based  on  the  presence  of  sweet  orange 
scab  in  those  countries.  As  discussed  in 
the  next  paragraph,  we  are  proposing  to 
amend  the  fruits  and  vegetables 
regulations  to  allow  the  importation  of 
grapefruit,  lemons,  and  oranges  from 
Argentina  under  conditions  designed  to 
prevent  the  introduction  of  sweet  orange 
scab.  Therefore,  in  order  to  prevent  a 
conflict  between  the  citrus  fruit 
regulations  and  the  fruits  and  vegetables 
regulations,  we  are  proposing  to  add  an 
exception  to  the  prohibition  on  citrus 
fruit  and  peel  from  Argentina  in 
§  319.28(a)(2).  Specifically,  we  would 
add  the  words  "except  as  provided  by 
§  319.56-2f  of  this  part"  after  the  entry 
for  Argentina  in  the  list  of  countries 
considered  to  be  affected  with  sweet 
orange  scab.  That  proposed  exception 
would  refer  the  reader  to  §  319.56-2f  of 
the  fruits  and  vegetables  regulations, 
which  is  the  section  we  are  proposing 
to  add  that  would  contain  the 
conditions  under  which  grapefruit, 
lemons,  and  oranges  could  be  imported 
into  the  United  States  from  Argentina. 

Importation  of  Grapefruit,  Lemons,  and 
Oranges 

The  Government  of  Argentina  has 
requested  that  APHIS  allow  the 
importation  of  grapefruit,  lemons,  and 
oranges  into  the  United  States  from  the 
citrus  canker-free  States  of  Catamarca, 
Jujuy.  Salta,  and  Tucuman.  Because 
there  are  plant  pests  of  concern  other 
than  citrus  canker  known  to  exist  in 
Argentina,  the  proposed  importation  of 
grapefruit,  lemons,  and  oranges  would 
be  subject  to  certain  conditions.  As 
noted  above  in  our  discussion  of  the 


content  of  the  citrus  fruit  regulations, 
the  disease  sweet  orange  scab  exists  in 
Argentina.  In  addition  to  sweet  orange 
scab,  Argentina  is  also  affected  with  a 
fungal  disease  known  as  citrus  black 
spot  [Guignardia  citricarpa],  the 
Mediterranean  fruit  fly  (Medfly) 
[Ceratitis  capitata),  and  certain  fruit 
flies  of  the  genus  Anastrepha.  To 
prevent  the  introduction  into  the  United 
States  of  those  diseases  and  fruit  flies, 
the  Government  of  Argentina,  with  the 
cooperation  of  APHIS,  has  formulated  a 
systems  approach  of  tiered  and 
overlapping  measures  that,  when 
combined  with  specified  cold 
treatments,  would  reduce  the  risks 
presented  by  those  pests  to  a  negligible 
level. 

Therefore,  we  are  proposing  to  allow 
fresh  grapefruit,  lemons,  and  oranges  to 
be  imported  into  the  United  States  from 
Argentina  if  they  are  grown,  packed, 
and  shipped  under  specified 
phytosanitary  conditions  designed  to 
mitigate  the  risk  of  plant  pest 
introduction.  The  proposed  conditions 
for  importation,  which  would  be  set  out 
in  a  new  §  319.56-2f  in  the  fruits  and 
vegetables  regulations,  are  explained 
below. 

Permit  Requirement 

The  fruits  and  vegetables  regulations 
require  persons  contemplating  the 
importation  of  fruits  or  vegetables  that 
are  authorized  entry  under  the 
regulations  to  first  apply  for  a  permit 
from  APHIS.  That  permit  requirement, 
which  is  found  in  §  319.56-3  of  the 
fruits  and  vegetables  regulations,  would 
be  applicable  to  the  importation  of 
grapefruit,  lemons,  and  oranges  under 
the  provisions  of  this  proposed  rule. 

Origin  Requirement. 

The  grapefruit,  lemons,  or  oranges 
would  have  to  have  been  grown  in  a 
grove  located  in  a  region  of  Argentina 
that  has  been  determined  to  be  free  from 
citrus  canker.  As  discussed  above,  we 
believe  that  the  Government  of 
Argentina  has  demonstrated,  in 
accordance  with  FAO  standards,  that 
the  citrus-growing  areas  of  Catamarca, 
Jujuy,  Salta,  and  Tucuman  are  free  from 
citrus  canker.  This  proposed 
requirement  would  ensure  that  the 
grapefruit,  lemons,  or  oranges  would  not 
present  a  risk  of  introducing  citrus 
canker  into  the  United  States. 

Grove  requirements 

The  grapefruit,  lemons,  or  oranges 
would  have  to  have  been  grown  in  a 
grove  that  meets  several  specified 
conditions  mtended  to  prevent  the 
introduction  of  sweet  orange  scab  and 
citrus  black  spot  into  the  United  States. 


We  would  require  that  the  grove  be 
registered  with  the  citrus  fruit  export 
program  of  SENASA.  Grower 
registration  would,  from  an 
administrative  standpoint,  allow 
SENASA  to  identify  specific  groves  and 
thus  track  each  grove's  compliance  with 
the  requirements  of  the  export  program 
during  the  growing  season  and  during 
the  movement  of  fruit  to  the 
packinghouses  and  subseouent  export. 
We  would  also  require  tiiat  the  grove 
be  surrounded  by  a  150-meter- wide 
buffer  area  that  would  be  subject  to  the 
same  treatments  as  would  be  applied  in 
the  export  grove.  This  buffer  area,  in 
which  citrus  fruit  could  be  grown  but 
from  which  no  citrus  fruit  could  be 
offered  for  importation  into  the  United 
States,  would  separate  the  export  grove 
from  surrounding  agricultural  or 
nonagricultural  areas.  Because  those 
areas  lying  outside  the  buffer  area 
would  not  be  subject  to  the  same 
measures  as  would  be  applied  in  the 
export  grove  and  buffer  area,  there  is  the 
possibility  that  sweet  orange  scab  or 
citrus  black  spot  may  be  present  in 
those  areas.  Thus,  by  providing  for  the 
suppression  of  disease  inoculum  over  a 
wide  area,  the  buffer  area  would  offer 
the  export  grove  an  additional  measure 
of  protection  from  those  diseases. 

In  order  to  prevent  the  introduction  of 
diseased  trees  into  an  export  grove,  we 
would  require  that  any  new  citrus 
planting  stock  used  in  the  grove  be 
obtained  from  a  "clean"  source.  This 
proposed  requirement  is  already  being 
implemented  by  SENASA  as  part  of  its 
administration  of  laws  and  regulations 
intended  to  prevent  the  introduction  of 
citrus  canker  into  the  citrus-growing 
areas  of  Catamarca.  Jujuy.  Salta,  and 
Tucuman  from  the  rest  of  Argentina  and 
from  outside  the  coimtry. 

Under  our  proposed  regulations, 
planting  stock  would  have  to  be 
obtained  from  a  source  (e.g.,  the  grove 
itself,  another  grove,  or  a  nursery) 
located  within  the  States  of  Catamarca, 
Jujuy,  Salta,  or  Tucuman,  or  from  a 
SENASA-approved  citrus  stock 
propagation  center.  We  would  allow  the 
use  of  planting  stock  that  originated 
within  Catamarca,  Jujuy,  Salta,  or 
Tucuman  because  those  States  have 
been  determined  to  be  ft^e  of  citrus 
canker  and  because  Argentine 
Government  regulations  restrict  the 
entry  of  potential  citrus  canker  host 
material  into  those  States.  Similarly,  any 
citrus  plants  imported  into  Argentina, 
and  any  domestic-origin  citrus  plants 
from  outside  the  four  citrus  carJcer-free 
States,  must  meet  strict  phytosanitary 
requirements  before  they  may  enter  the 
States  of  Catamarca,  Jujuy,  Salta,  or 
Tucuman.  Under  SENASA  supervision, 
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such  citrus  plants  are  officially  tested  to 
ensure  their  freedom  from  quarantine 
pests  and  diseases,  and  are  grown  in 
quarantine  before  being  released  for  use 
in  the  citrus  canker-free  area  of 
Argentina.  We  believe  that  requiring 
growers  to  obtain  any  new  grapefruit, 
lemon,  or  orange  propagative  material 
from  one  of  these  sources  would  help 
ensure  that  disease  is  not  introduced 
into  an  export  grove  by  new  citrus 
planting  stock. 

Fallen  fruit,  leaves,  and  branches 
could  serve  as  potential  reservoirs  of 
disease  inoculum,  especially  for  citrus 
black  spot.  Therefore,  we  would  require 
those  materials  to  be  removed  from  the 
grove  floor  and  from  the  ground  in  the 
buffer  area  before  the  trees  in  the  grove 
blossom,  which  is  the  phase  of  the 
growing  cycle  in  which  citrus  black  spot 
infection  primarily  occurs.  Removing 
fallen  fruit,  leaves,  and  branches  before 
the  trees  in  the  grove  blossom  would 
help  to  ensure  that  the  grove  is  as  clean 
as  possible  prior  to  the  development  of 
the  fruit  that  would  eventually  be 
exported  to  the  United  States.  We  would 
further  require  that  the  grove  and  buffer 
area  be  inspected  by  SENASA  before 
blossom  to  verify  that  the  required 
sanitation  measures  had  been 
accomplished. 

We  would  further  require  that  the 
grove  and  buffer  area  be  treated  at  least 
twice  with  an  oil-copper  oxychloride 
spray  during  the  growing  season  in 
which  fruit  was  being  produced  for 
export  to  the  United  States.  Treatment 
with  oil-copper  oxychloride  has  been 
showm  to  provide  control  of  sweet 
orange  scab  and  citrus  black  spot  in 
Argentina.  In  order  to  obtain  the 
maximum  benefit  from  each  treatment, 
the  timing  of  the  treatments  would  be 
determined  by  SENASA  based  on  its 
monitoring  of  climatic  data,  fruit 
susceptibility,  and  the  presence  of 
disease  inoculum.  SENASA  personnel 
would  have  to  monitor  the  application 
of  the  treatments  to  ensure  that  the 
treatments  were  being  applied  correctly 
and  at  the  proper  time. 

Finally,  as  an  additional  means  of 
verifying  an  export  grove's  freedom 
from  sweet  orange  scab  and  citrus  black 
spot,  we  would  require  that  each  grove 
and  buffer  area  be  surveyed  by  SENASA 
20  days  before  the  harvest  of  the  grove's 
grapefruit,  lemons,  or  oranges.  The 
required  survey  would  consist  of  a 
visual  inspection  of  the  grove  and  the 
buffer  area  to  check  for  visible  signs  of 
the  presence  of  either  disease,  followed 
by  the  laboratory  examination  of  a 
sample  of  fruit.  Fruit  would  be  sampled 
at  the  rate  of  320  fruit  from  each  200 
hectares,  and  the  fruit  would  be  selected 


according  to  a  randomized  sampling 
protocol  determined  by  SENASA. 

Post-harvest  Handling  of  Fruit 

After  being  harvested  from  an  export 
grove,  the  grapefruit,  oranges,  or  lemons 
would  have  to  be  handled  in  accordance 
with  several  specific  conditions. 

We  would  require  that  the  grapefruit, 
lemons,  or  oranges  be  moved  from  the 
export  grove  to  the  packinghouse  in 
field  boxes  or  containers  of  field  boxes 
that  are  marked  to  show  the  SENASA 
registration  number  of  the  grove  in 
which  they  were  grown.  The  identity  of 
the  origin  of  the  fruit  would  have  to  be 
maintained  during  the  time  the  fruit  is 
being  handled  and  prepared  for 
shipment  in  the  packinghouse.  These 
proposed  requirements  would  ensure 
that  SENASA  inspectors  would  be  able 
to  trace  the  fruit  back  to  its  grove  of 
origin  in  the  event  that  disease  was 
detected  on  the  fruit. 

We  would  prohibit  a  packinghouse  in 
which  grapefruit,  lemons,  or  oranges  are 
processed  for  export  to  the  United  States 
from  accepting  any  fruit  from 
nonregistered  export  groves  during  the 
time  that  fruit  intended  for  export  to  the 
United  States  is  being  handled  in  the 
packinghouse.  Barring  the  entry  of  fruit 
from  nonregistered  groves  into  the 
packinghouse  would  ensure  that  the 
fruit  intended  for  export  is  not 
commingled  with  or  potentially  infected 
by  fruit  that  was  grown  in  a  grove  that 
has  not  been  subject  to  the  same 
sanitation,  inspection,  and  treatment 
measures  that  would  be  required  for 
export  groves. 

After  its  arrival  at  the  packinghouse, 
we  would  require  the  fruit  to  be  held  in 
the  packinghouse  at  room  temperature 
for  4  days.  This  proposed  4-day  holding 
period  would  allow  sufficient  time  for 
the  symptoms  of  citrus  black  spot  to 
become  evident  in  the  grapefruit, 
lemons,  or  oranges  in  the  event  that  any 
latent  infection  exists  in  the  fruit.  At  the 
conclusion  of  the  4-day  holding  period, 
the  fruit  would  have  to  be  examined  by 
SENASA  inspectors  to  verify  its 
freedom  from  visible  signs  of  disease. 

Once  the  SENASA  inspectors  have 
determined  that  the  fruit  is  free  from 
visible  signs  of  disease,  we  would 
require  the  grapefruit,  lemons,  or 
oranges  to  be  chemically  treated. 
Specifically,  the  fruit  would  be 
sequentially  treated  with:  (1)  Immersion 
in  sodium  hypochlorite  (chlorine)  at  a 
concentration  of  200  parts  per  million: 
(2)  immersion  in  orthophenilphenate  of 
sodium;  (3)  spraying  with  imidazole; 
and  (4)  application  of  2— 4  thiazalil 
benzimidazole  and  wax.  These 
treatments  would  surface-sterilize  the 
fruit  and  protect  against  the 


development  of  any  spores  that  may  be 
present.  After  the  fruit  has  been  treated, 
and  before  it  is  packed  into  clean,  new 
shipping  cartons  for  export,  we  would 
require  that  SENASA  inspectors 
examine  the  grapefruit,  lemons,  or 
oranges  a  final  time  for  any  evidence  of 
disease.  The  clean,  new  shipping 
cartons  would  have  to  be  marked  with 
the  registration  number  of  the  grove  in 
which  the  fruit  was  gro\\'n  in  order  for 
APHIS  or  SENASA  to  trace  the  fruit 
back  to  its  origin  in  the  event  that  pests 
or  diseases  are  detected  in  the  fruit  after 
it  leaves  the  packinghouse. 

Phytosanitary-  Certificate 

We  would  require  grapefruit,  lemons, 
and  oranges  offered  for  entn,-  into  the 
United  States  from  Argentina  to  be 
accompanied  by  a  phytosanitary 
certificate  issued  by  SENASA  that  states 
the  grapefruit,  lemons,  or  oranges  were 
produced  and  handled  in  accordance 
with  the  origin  requirement,  grove 
requirements,  and  post-harvest  handling 
requirements  discussed  above.  The 
phytosanitar>'  certificate  would  also 
have  to  state  that  the  grapefruit,  lemons, 
or  oranges  were  examined  and  found  to 
be  free  from  citrus  black  spot  and  sweet 
orange  scab.  The  ph^-tosanitarv- 
certificate  would  serve  as  SENASA's 
official  confirmation  that  the 
requirements  of  the  regulations  in 
proposed  §  319.56-2f(a).  (b).  and  (c)  had 
been  met. 

Cold  Treatment 

As  noted  above,  Medfly  and  fruit  flies 
of  the  genus  Anastrepha  are  known  to 
exist  in  Argentina.  Therefore,  we  would 
require  grapefruit,  lemons  (except 
smooth-skinned  lemons),  and  oranges 
offered  for  entr\-  from  Argentina  to  be 
treated  with  an  authorized  cold 
treatment  listed  in  the  Plant  Protection 
and  Quarantine  (PPQ)  Treatment 
Manual  in  order  to  prevent  the 
introduction  of  fruit  flies  into  the 
United  States.  (Smooth-skinned  lemons 
would  be  exempted  from  the  proposed 
cold  treatment  requirement  because 
they  have  been  shown  through 
Agricultural  Research  Service  studies  ^ 
to  not  be  a  host  of  Medfly.  and  lemons 
are  not  reported  to  be  hosts  of 
Anastrepha  spp.  fruit  fiies.)  The  cold 
treatment  that  would  be  required,  which 
is  designated  as  Tl07(c)  in  the  PPQ 
Treatment  Manual,  is  approved  for  use 
on  a  variety  of  fruits — including 
grapefruit  and  oranges — to  treat  for 


^  Information  on  this  research  mjy  be  obtained 
from  the  person  listed  under  FOF.  FURTHER 
INFORMATION  COST  ACT. 
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Anastrepha  spp.  fruit  flies.  The 
treatment  is  as  follows: 


Temperature 

Exposure 
period 
(days) 

32  'F  or  below  

33  =F  or  below  

34  'F  or  below  

11 
13 
15 

35  'F  or  below  

17 

Because  the  exposure  times  in  Tl07(c) 
are  longer  than  those  in  Tl07(a),  the 
cold  treatment  for  Medfly,  the  treatment 
would  serve  to  prevent  the  introduction 
of  all  the  fruit  flies  of  concern. 

We  would  have  to  amend  the  PPQ 
Treatment  Manual  in  order  to  include 
grapefruit,  lemons  (except  smooth- 
skinned  lemons),  and  oranges  from 
Argentina  in  that  document's  list  of 
countries  and  fruits  for  which  cold 
treatment  is  authorized.  Therefore, 
because  the  PPQ  Treatment  Manual  is 
incorporated  by  reference  into  the 
regulations  in  title  7,  chapter  III,  we 
would  also  have  to  amend  §  300.1. 
"Materials  incorporated  by  reference; 
availability,"  to  reflect  the  date  of  that 
amendment  to  the  PPQ  Treatment 
Manual. 

The  cold  treatment  would  have  to  be 
conducted  in  accordance  with  the 
existing  requirements  of  §  319.56-2d  of 
the  fruits  and  vegetables  regulations, 
which  applies  to  the  importation  of 
fresh  fruits  for  which  cold  treatment  is 
a  condition  of  entr>-.  That  section  sets 
forth  the  general  requirements 
concerning  the  place  and  manner  of 
cold  treatment,  safeguarding  of 
untreated  fruit,  precooling  and 
refrigeration,  and  special  requirements 
for  treatment  at  certain  ports. 

Inspection  at  Port  of  First  Arrival 

Grapefruit,  lemons,  and  oranges 
offered  for  entry  into  the  United  States 
from  Argentina  would  be  subject  to 
§  319.36-6  of  the  fruits  and  vegetables 
regulations,  which  provides,  among 
other  things,  that  all  imported  fruits  and 
vegetables,  as  a  condition  of  entry,  shall 
be  inspected  and  shall  be  subject  to 
disinfection  at  the  port  of  first  arrival,  as 
may  be  required  by  a  U.S.  Department 
of  Agriculture  (USDA)  inspector  to 
detect  and  eliminate  plant  pests.  Section 
319.56-6  also  provides  that  any 
shipment  of  fruits  and  vegetables  may 
be  refused  entry  if  the  shipment  is  so 
infested  with  fruit  flies  or  other 
injurious  plant  pests  that  an  inspector 
determines  that  it  cannot  be  cleaned  or 
treated.  The  inspector  at  the  port  of 
arrival  would  also  review  the 
documentation,  including  the 
phvtosanitary  certificate,  accompanying 
the  fruit  to  ensure  that  it  was  being 


imported  in  accordance  with  the 
regulations. 

Disease  detection 

If  citrus  black  spot  or  sweet  orange 
scab  is  detected  on  any  grapefruit, 
lemons,  or  oranges  during  the  course  of 
any  of  the  inspections  or  tests  required 
by  proposed  §  319.56-2f,  the  grove  in 
which  the  fruit  was  grown,  or  was  being 
grown,  would  have  to  be  removed  from 
the  SENASA  citrus  export  program  for 
the  duration  of  that  year's  growing  and 
harvest  season.  We  would  also  prohibit, 
for  the  remainder  of  that  growing  and 
harvest  season,  the  importation  of  any 
fruit  harvested  from  a  grove  determined 
to  be  affected  with  one  of  those  diseases. 
These  proposed  measures  would  be  a 
necessary  step  in  response  to  the 
detection  of  any  of  the  diseases  that  the 
proposed  regulations  are  designed  to 
exclude. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  significant 
for  the  purposes  of  Executive  Order 
12866  and,  therefore,  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 

This  proposed  rule  would  amend  the 
citrus  fruit  regulations  by  recognizing  a 
citrus-growing  area  within  Argentina  as 
being  free  from  citrus  canker.  This 
proposed  rule  would  also  amend  the 
fruits  and  vegetables  regulations  to 
allow  the  importation  of  grapefruit, 
lemons,  and  oranges  from  the  citrus 
canker-free  area  of  Argentina  under 
conditions  designed  to  prevent  the 
introduction  into  the  United  States  of 
two  other  diseases  of  citrus,  sweet 
orange  scab  and  citrus  black  spot,  and 
other  plant  pests.  These  proposed 
changes  would  allow  grapefruit,  lemons, 
and  oranges  to  be  imported  into  the 
United  States  from  Argentina  subject  to 
certain  conditions. 

Analysis 

This  analysis  considers  the  potential 
economic  impact  on  domestic  producers 
of  citrus  of  allowing  the  importation  of 
fresh  citrus  fruits  from  Argentina  into 
the  United  States.  It  focuses  on  citrus 
production,  price,  and  potential 
consumer  and  producer  impacts  of  the 
proposed  rule.  The  possible  impacts 
considered  include  losses  to  domestic 
producers  and  gains  to  consumers  due 
to  decreased  prices.  The  magnitude  of 
the  impact  would  depend  on  the  size  of 
additional  Argentine  supply,  the  U.S. 
supply  and  demand  for  citrus,  and  price 
conditions  in  the  rest  of  the  world.  The 
data  sources  used  for  the  analysis 


include:  USDA,  National  Agricuhural 
Statistics  Service  production  statistics; 
USDA,  Economic  Research  Service, 
"Foreign  Agricultural  Trade  of  the 
United  States;"  USDA,  Agricultural 
Marketing  Service,  marketing 
information;  USDA,  Foreign 
Agricultural  Service  (FAS),  "Annual 
Citrus  Report;"  and  United  Nations, 
Food  and  Agricultural  Organization 
(FAO),  production  and  trade  statistics. 

U.S.  Citrus  Industry 

Citrus  production 

The  United  States  produced  an 
annual  average  of  31,460  million 
pounds  of  citrus  between  1992  and 
1996,  with  an  average  annual  total  value 
of  $2.5  billion.  Four  States — Arizona, 
California,  Florida  and  Texas — 
accounted  for  almost  all  of  the 
commercial  citrus  fruit  production.  Of 
these,  California  (21  percent)  and 
Florida  (76  percent)  accounted  for 
approximately  97  percent  of  the  citrus 
production.  A  small  amount  of  citrus 
fruit  is  produced  in  Hawaii  and 
Louisiana.  The  major  varieties  of  citrus 
fruit  include  oranges  (73  percent), 
grapefruit  (12  percent),  lemons  (10 
percent)  tangerines  (2.16  percent), 
tangelos  (0.88  percent),  temples  (0.65 
percent),  and  limes  (0.08  percent).  The 
first  four — oranges,  grapefruit,  lemons, 
and  tangerines — account  for  about  98 
percent  of  the  total  U.S.  citrus 
production.  The  1996  value  of  U.S.- 
produced  citrus  was:  Oranges,  $1.82 
billion;  grapefruit.  $296  million; 
lemons,  $251  million;  limes,  $4  million; 
tangelos,  $15  million;  tangerines,  $111 
million;  and  temples,  $14  million.  The 
United  States  accounted  for  nearly  24 
percent  of  world  citrus  production. 

In  1992  (the  latest  census  year),  citrus 
fruit  was  produced  on  17,898  farms  (528 
in  Arizona;  8,104  in  California;  8,205  in 
Florida;  509  in  Texas;  458  in  Hawaii; 
and  94  in  Louisiana).  Approximately  96 
percent  of  U.S.  citrus  fruit  farms 
(Standard  Industrial  Classification  0272) 
had  gross  sales  of  less  than  $500,000 
and  thus  are  considered  to  be  small 
entities  according  to  the  Small  Business 
Administration  size  standards  (13  CFR 
121.601).  These  small  citrus  farms 
accounted  for  less  than  34  percent  of  the 
total  citrus  growing  acreage,  while  the 
remaining  4  percent  of  citrus  farms  (i.e., 
those  with  annual  gross  sales  of 
$500,000  or  more)  accounted  for  about 
66  percent  of  the  acreage. 

Production  for  the  fresh  citrus  fruit 
market  accounted  for  about  28  percent 
of  total  citrus  production  or 
approximately  4.5  million  tons.  The 
share  of  citrus  fruits  destined  for  the 
fresh  market  (as  opposed  to  the 
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processing  or  export  markets)  varied  by 
State  and  by  fruit.  Nearly  69  percent  of 
citrus  production  in  Arizona,  72  percent 
in  California,  14  percent  in  Florida,  and 
69  percent  in  Texas  was  for  the  fresh 
market.  Overall,  about  20  percent  of 
oranges,  47  percent  of  grapefruit,  54 
percent  of  lemons,  and  70  percent  of 
tangerines  was  for  the  fresh  market. 

U.S.  production  of  citrus  fruits 
showed  an  annual  growth  rate  of  3.5 
percent  between  1985  and  1996.  Of  the 
major  citrus  fruits,  oranges  increased  at 
an  average  annual  rate  of  4.5  percent 
and  tangerines  at  3.8  percent,  while 
grapefruits  and  lemons  did  not  show 
any  increase.  The  annual  average 
consumption  of  citrus  fruits  in  the 
United  States  has  stayed  at  around  25.2 
pounds  per  person  over  the  last  25  years 
with  very  little  variability  (plus  or 
minus  2.6  pounds  per  person).  Specific 
per  capita  fresh  citrus  fruit  consumption 
varies  by  fruit. 

Fresh  fruits  are  marketed  throughout 
the  year,  most  heavily  between  October 
and  May.  Overall,  domestic  shipments 
of  citrus  fruit  are  at  their  lowest  during 
the  months  of  July,  August,  and 
September,  dropping  to  approximately 
3.5  to  5  percent  of  average  armual 
shipments.  U.S.  citrus  exports  are  also 
at  their  lowest  during  these  months. 
Citrus  imports  are  also  widely 
distributed  throughout  the  year,  but 
with  above-average  imports  during  July, 
August,  and  September  (about  29 
percent).  Wholesale  prices  follow  the 
same  seasonal  supply  patterns,  as  they 
are  lower  during  peak  production 
months — October  to  May — and  higher 
during  summer  months  from  June  to 
September.  Since  the  peak  production 
period  for  citrus  in  Argentina  is  from 
May  to  October,  the  entry  of  Argentine 
fresh  citrus  fhiits  would  likely  peak 
during  these  months,  which  represent 
the  most  likely  window  of  opportunity 
for  Argentine  imports  to  enter  the  U.S. 
market.  The  annual  average  terminal 
market  wholesale  prices  in  major  U.S. 
cities  is  approximately  38  cents  per 
pound,  while  the  average  from  June 
through  September  is  43  cents  per 
pound.  Importers  and  brokers  would 
likely  benefit  from  the  entry  of 
Argentine  citrus  fruit  into  the  U.S. 
market  because  they  would  be  able  to 
provide  quality  fruits  during  the  months 
when  domestic  production  is  lowest. 
Consumers  would  be  able  to  obtain  a 
wide  choice  of  fresh  citrus  throughout 
the  year  and  would  not  need  to  wait  for 
the  peak  domestic  production  season  or 
switch  to  non-citrus  fruits.  Producers 
would  not  need  to  spend  additional 
resources  promoting  their  product  as 
each  new  harvest  season  arrives. 


Citrus  trade 

Since  consumption  of  citrus  fruits 
increased  by  only  1.5  percent  between 
1985  and  1996  and  production 
increased  at  3.5  percent,  domestic 
consumption  is  not  keeping  up  with  the 
growth  rate  of  production.  As  a  result, 
foreign  markets  play  an  increasingly 
important  role  for  U.S.  ppoducers, 
accounting  for  approximately  29  percent 
of  the  1996  annual  fresh  citrus  fruit 
sales.  The  total  value  of  the  U.S.  fresh 
citrus  fruit  exports  was  approximately 
$704  million  in  1996,  accounting  for 
approximately  14  percent  of  world 
citrus  fruit  exports  in  1996.  In  terms  of 
value,  oranges  accounted  for  41  percent 
of  citrus  exports;  grapefruit  for  35.6 
percent;  lemons  and  limes  for  17.5 
percent;  mandarins  and  tangerines  for 
5.2  percent;  and  other  citrus  for  0.4 
percent.  By  weight,  about  44  percent  of 
1996  fresh  citrus  export  was  oranges, 
about  41  percent  grapefruit,  12  percent 
lemons  and  limes  and  3  percent 
tangerines  and  other  fresh  citrus  fruits. 
The  United  States  is  a  net  exporter  of 
citrus  fruits.  The  U.S.  supply  of  fresh 
citrus  fruits  in  1996  was  6,633  million 
pounds  (=  8,712  +  406—2,485 
(production  plus  imports  minus 
exports]). 

A  few  countries  accounted  for  the 
bulk  of  the  U.S.  fresh  citrus  export 
market.  In  Asia,  Japan  (44  percent). 
Hong  Kong  (10  percent),  the  Republic  of 
Korea  (2.8  percent),  Taiwan  (2.8 
percent),  and  Singapore  (1.5  percent) 
together  accounted  for  approximately  60 
percent  of  the  total  U.S.  export  market. 
Next,  exports  to  Canada  were  about  25 
percent.  In  Europe,  France  (3.14 
percent).  The  Netherlands  (2.87 
percent),  and  the  United  Kingdom  (1.13 
percent)  are  the  major  importers.  The 
small  remaining  proportion  is  exported 
to  many  other  countries.  The  United 
States,  as  noted  above,  is  not  a  major 
importer  of  fresh  citrus  fruits.  Major 
suppliers  are  Mexico  (42  percent),  Spain 
(29.4  percent),  and  Australia  (20 
percent).  These  countries  together 
supplied  about  91  percent  of  U.S.  fresh 
citrus  imports.  Imports  of  fresh  citrus 
fruits  were  valued  at  about  $92  million. 

U.S.  fresh  citrus  fruit  exports 
increased  at  an  average  growth  rate  of 
3.1  percent  between  1985  and  1996.  By 
fruit,  orange  exports  grew  at  an  average 
rate  of  4.2  percent  and  grapefruit  by  3.7 
percent,  while  lime  and  tangerine 
exports  did  not  change.  On  the  other 
hand,  exports  of  lemons  declined  by  an 
average  rate  of  1.1  percent.  Since  the 
United  States  is  the  second  largest 
producer  of  oranges  and  the  largest 
producer  of  grapefruits  in  the  world,  the 
positive  export  growth  rate  in  these  two 


commodities  is  encouraging.  Combined 
with  the  lower  growth  rate  of  domestic 
consumption,  the  importance  to 
producers  of  growth  in  export  markets 
is  clear. 

Interestingly,  imports  to  the  United 
States  increased  at  an  average  annual 
growth  rate  of  10  percent  during  this 
period.  Most  of  the  imports  were  from 
countries  in  the  Southern  Hemisphere, 
where  growing  and  harvesting  seasons 
are  different.  Imports  are  heaviest 
during  the  months  when  U.S. 
production  and  shipments  are  lowest. 
There  is  also  a  reciprocal  window  of 
opportunity  for  U.S.  producers  to  step 
in  during  the  months  when  production 
is  low  in  these  countries.  The  United 
States  is  developing  its  trade 
relationship  with  Argentina,  which  is 
one  of  few  countries  with  which  the 
United  States  has  a  favorable  balance  of 
trade.  The  United  States  exported  an 
average  of  $4,390  million  worth  of 
goods  to  Argentina  while  importing 
goods  and  services  valued  at  $1,920 
million.  At  present,  the  United  States  is 
exporting  approximately  $100,000 
worth  of  citrus  fruit  to  Argentina  and 
importing  none.  Worldwide,  the  United 
States  exported  fresh  citrus  fruits  valued 
at  $704  million  in  1996,  while  it 
imported  only  $92  million  worth  of 
fresh  citrus  fruits.  Thus,  maintaining 
competitiveness  and  creating  a  positive 
trade  environment  is  very  important  to 
U.S.  citrus  producers. 

Argentine  Citrus  Industry 

Production 

Argentina  produced  an  annual 
average  of  3,726  million  pounds  of 
citrus  fruit  between  1985  and  1996,  with 
production  at  about  4,010  million 
pounds  in  1996.  Citrus  fruit  production 
has  increased  at  an  annual  growth  rate 
of  about  2.3  percent  in  Argentina, 
mostly  in  the  States  of  Entre  Rios, 
Tucuman,  Misiones,  Salta,  Corrientes, 
Buenos  Aires,  and  Jujuy,  which  together 
account  for  about  93  percent  of 
production.  Three  of  those  States— 
jujuy,  Salta,  and  Tucuman — would  be 
affected  by  this  proposed  rule;  those 
States  account  for  35  percent  of  the  total 
Argentine  production,  or  about  1,550 
million  pounds  of  citrus  fruit.  Nearly  51 
percent  of  Argentine  citrus  fruit 
production  is  consumed  domestically  as 
fresh  fruit,  34  percent  is  processed,  and 
15  percent  is  exported. 

The  annual  rate  of  increase  in 
Argentine  citrus  production  between 
1985  and  1996  is  attributable  mostly  to 
increased  lemon  production.  For  the 
other  citrus  varieties,  the  growth  rate 
was  less  than  1  percent  or  there  was  no 
change.  However,  since  the  current 
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export  growth  rates  are  higher  than  the 
production  growth  rates,  large 
additional  export  supplies  are  not 
expected.  Production  growth  rates  (2.3 
percent)  were  outpaced  by  export 
growth  rates  (6.92  percent)  in  Argentina. 
The  export  growth  rates  varied  by  fruit 
and  ranged  between  a  0.7  percent 
annual  increase  for  grapefruit  and  a  16.9 
percent  increase  for  tangerines. 

Citrus  Trade 

Argentina  is  one  of  the  major  citrus 
fruit  exporters  in  South  America.  It 
exported  718  million  pounds  in  1996 
and  an  average  of  545  million  pounds 
per  year  between  1992  and  1996.  Major 
destinations  included  The  Netherlands 
(52  percent),  France  (14  percent),  Spain 
(8  percent),  the  United  Kingdom  (10 
percent),  and  Russia  (8  percent).  Smaller 
importers  of  Argentine  citrus  include 
Portugal,  Belgium,  Germany,  Hong  Kong 
and  Saudi  Arabia.  The  major  destination 
for  Argentine  fresh  citrus  fruit  is 
Europe,  accounting  for  nearly  87 
percent  of  exports.  Since  the  majority  of 
the  U.S.  fresh  citrus  exports  went  to  the 
Far  East,  the  two  countries  appear  to  be 
serving  distinct  markets.  Using  the 
production  and  export  averages,  about 
15  percent  of  Argentine  citrus 
production  is  exported.  Imports  of  fresh 
citrus  accounted  for  only  about  0.06 
percent  of  the  utilized  total  Argentine 
citrus  supply. 

Argentina  can  be  expected  to 
maintain  its  well-established  export 
markets,  mainly  in  Europe.  Because 
there  have  been  substantial  investments 
to  cultivate  these  markets,  it  is  expected 
that  Argentine  producers  and  exporters 
will  continue  to  value  them.  Developing 


heavy  dependence  on  a  single  market, 
such  as  the  United  States,  would  make 
Argentina  vulnerable  to  fluctuations  in 
economic  conditions  of  that  market. 
Nevertheless,  a  moderate  level  of 
exports  to  the  United  States  would 
provide  another  potential  outlet  for  the 
Argentine  citrus  industry. 

Wholesale  Terminal  Market  Prices 

Fresh  citrus  fruit  wholesale  prices  are 
lower  in  Argentina  than  in  the  United 
Stales.  The  weighted  annual  average 
wholesale  price  is  about  18  cents  per 
pound  (where  the  weights  reflect  the 
respective  citrus  fnjit  variety  production 
percentages).  This  does  not  include  the 
overland  transport  cost  from 
northwestern  Argentina  to  the  south 
central  coast,  the  sea  freight  rate,  cold 
treatment  while  onboard  the  ship,  or  the 
tariff  rates,  which  would  add  about  15 
cents  per  pound  to  the  average 
Argentine  wholesale  price.  Wholesale 
prices  in  the  United  States  average  38 
cents  per  pound,  or  about  20  cents  per 
pound  more  than  the  average  Argentine 
wholesale  price.  However,  by  the  time 
the  fresh  citrus  from  Argentina  would 
arrive  at  U.S.  ports,  with  the  additional 
costs,  the  gap  would  narrow.  Current 
wholesale  market  prices  in  the  Montreal 
terminal  markets  indicate  that  the 
Argentine  fresh  citrus  fruit  sells  for 
about  the  same  price  or  for  slightly  more 
than  the  California  or  Florida  varieties. 
The  average  (from  June  through 
September)  California  lemon  price  was 
46  cents  per  pound  in  Montreal,  while 
the  average  for  the  Argentine  lemons 
was  50  cents  per  pound.  Similarly,  the 
average  price  for  California  oranges  was 


Table  i  .—Importation  of  Citrus  From  Argentina:  Potential  Impact  on  U. 
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40  cents  while  oranges  from  Argentina 
sold  for  42  cents  per  pound. 

Impact  on  Producers  and  Consumers 

Allowing  the  importation  into  the 
United  States  of  citrus  from  Argentina 
under  the  conditions  described  in  this 
proposed  rule  could  potentially  result  in 
losses  for  citrus  producers  in  the  United 
States,  approximately  96  percent  of 
whom,  as  noted  above,  are  considered  to 
be  small  entities  with  less  than  $0.5 
million  annually  in  sales.  However, 
Argentina  exports  most  of  its  fresh 
citrus  fruit  during  the  summer  months, 
so  citrus  from  Argentina  would  not 
compete  with  the  late  fall,  winter,  and 
early  spring  citrus  peak  production 
season  in  the  United  States,  thus 
limiting  the  impact  on  U.S.  producers, 
exporters,  and  importers  of  citrus,  and 
on  other  small  entities  that  depend  on 
citrus  fruit  sales.  Citrus  importers  in  the 
United  States  could  be  expected  to 
benefit  from  the  increased  availability  of 
citrus  fruit,  especially  navel  oranges, 
during  the  time  of  year  when  U.S. 
production  is  at  its  lowest;  U.S. 
consumers  of  fresh  citrus  fruits, 
brokerage  houses,  packers,  and  truckers 
could  also  be  expected  to  benefit. 

The  potential  economic  effects  of 
those  imports  would  depend  upon  the 
size  of  the  pre-import  U.S.  supply,  pre- 
import  fresh  citrus  fruit  prices,  and  the 
elasticities  of  demand.  Overall,  the 
expected  impacts  would  be  a  slight  loss 
for  producers  and  a  slight  gain  for 
consumers,  due  to  increased  supply  and 
potentially  lower  prices.  The  estimated 
impacts  of  introducing  imported  citrus 
from  Argentina  into  the  U.S.  market  are 
as  shown  in  Table  1. 

S.  Citrus  Market  (Price  Elasticity 


Imports  '  (millions  of  pounds)  

Percent  change  in  price 

Percent  change  in  quantity* 

Decrease  in  producer  surplus  (millions  of  dollars) 
Increase  in  consumer  surplus  (millions  of  dollars) 
Total  surplus  (millions  of  dollars)  


10 

(0.29) 
(0.08) 
(7.347) 
7.353 
0.006 


20 

(0.58) 

(0.17) 

(14.688) 

14.710 

0.022 


30 

(0.87) 

(0.25) 

(22.023) 

22.073 

0.050 


40 

(1.17) 

(0.33) 

(29.352) 

29.440 

0.088 


50 

(1.46) 

(0.41) 

(36.674) 

36.813 

0.139 


,  J  ?,Pc°'®^!.^TP°u^  '°'^^,^  °'  ^°'  ^°'  ^°'  '^°'  3"^^  ^°  "^'"'°"  P°'^"<^s  are  based  on  a  20,  40,  60,  80,  and  100  percent  diversion,  respectively 
to  the  U.S.  market  of  the  total  expected  increase  in  Argentine  citrus  exports  to  all  countries.  Between  1985  and  1996,  Argentine  citrus  exports  in- 
creased by  an  average  of  6.92  percent  per  year.  Using  the  1996  export  of  717.8  million  pound  as  a  baseline  number,  the  expected  increase  in 
Argen^ne  ci  rus  exports  would  be  49.67  (=717.8  x  0.0692)  million  pounds,  which  we  have  rounded  to  50  million  pounds.  We  assume  a  certain 
proportion  of  this  increase  would  be  directed  to  the  newly  accessible  U.S.  market 
'  Decrease  in  quantity  may  be  due  to  diversion  of  fresh  citrus  fruit  to  the  processing  sector  as  the  price  of  fresh  citrus  fruit  declines 


Table  1  includes  the  potential  percent 
change  in  pric.e,  the  percent  change  in 
quant;  v.  the  resultant  producer  losses, 
consumer  benefits,  and  net  benefits. 
Price  decreases  as  the  volume  of 
imported  citrus  fruits  increases.  For 
example,  for  a  price  elasticity  of 


demand  -0.233.  given  an  import  level 
of  10  million  pounds  of  Argentine  citrus 
entering  the  U.S.  market,  the  expected 
price  decrease  would  be  0.29  percent. 
(Although  there  are  estimates  for 
oranges  and  grapefruit,  aggregate 
elasticity  estimates  for  citrus  fruit 


sup[)ly  and  demand  were  not  readily 
available.  The  data  used  for  estimating 
these  elasticities  and  for  assessing  the 
impact  were  obtained  from  various 
sources.  Citrus  production  and  export 
data  were  obtained  from  various  issues 
of  the  FAO  "Production  and  Trade 
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isumers 


50 

(1.46) 

(0.41) 

(36.674) 

36.813 

0.139 

Yearbook,"  from  the  FAS  "Annual 
Citrus  Report."  and  from  Argentine 
Embassy  sources.  U.S.  production  and 
trade  data  were  obtained  from  various 
issues  of  "Fruit  and  Tree  Nuts:  Situation 
and  Outlook  Yearbook."  Consumer 
price  index,  U.S.  gross  domestic 
product,  and  producer  price  index  data 
were  obtained  from  the  August  1997 
issue  of  "Survey  of  Current  Business." 
The  elasticity  of  supply  and  demand  are 
estimated  using  a  simple  log-log  model 
and  are  0.284  and  -0.233.  respectively.) 

In  the  scenario  in  which  10  million 
pounds  of  citrus  would  be  exported 
from  Argentina  to  the  United  States. 
U.S.  producers  would  lose  about  $7,347 
million  while  U.S.  consumers  would 
gain  about  $7,353  million.  The  net 
benefit  in  this  scenario  would  be  about 
$6,000.  At  the  opposite  extreme,  an 
export  level  of  50  million  pounds  (i.e., 
all  of  the  anticipated  increase  in 
Argentine  citrus  exports  being  sent  to 
the  U.S.  market  rather  than  to  other 
countries)  would  result  in  a  price 
decrease  of  about  1.46  percent. 
Producers  would  lose  about  $36,674 
million  and  consumers  would  gain 
about  $36,813  million,  resulting  in  net 
benefit  of  about  $139,000.  Additionally, 
there  would  be  a  direct  relationship 
between  producer  losses  and  consumer 
gains  on  the  one  hand  and  the  quantity 
of  imports  on  the  other  hand.  Therefore, 
the  larger  the  share  of  imports  from 
Argentina,  relative  to  U.S.  domestic 
supply,  the  larger  the  U.S.  producer 
losses  and  the  larger  the  U.S.  consumer 
gains.  In  all  cases,  consumer  gains 
would  slightly  outweigh  grower  losses. 

The  only  significant  alternative  to  this 
proposed  rule  would  be  to  make  no 
changes  in  the  regulations,  i.e.,  to 
continue  to  prohibit  the  importation  of 
grapefruit,  lemons,  and  oranges  from 
Argentina.  We  have  rejected  that 
alternative  because  we  believe  that 
Argentina  has  demonstrated  that  the 
citrus-growing  areas  of  the  States  of 
Catamarca,  Jujuy,  Salta,  and  Tucuman 
are  free  from  citrus  canker  and  because 
we  believe  that  the  systems  approach 
offered  by  Argentina  to  prevent  the 
introduction  of  other  plant  pests 
reduces  the  risks  posed  by  the 
importation  of  grapefruit,  lemons,  and 
oranges  to  an  negligible  level. 
Maintaining  a  prohibition  on  the 
importation  of  grapefruit,  lemons,  and 
oranges  from  the  Argentine  States  of 
Catamarca.  Jujuy.  Salta.  and  Tucuman 
in  light  of  those  State's  demonstrated 
fi^edom  from  citrus  canker  would  run 
counter  to  the  United  States'  obligations 
under  international  trade  agreements 
and  would  likely  be  challenged  through 
the  World  Trade  Organization. 
Conversely,  our  proposal  to  declare  the 


citrus-growing  areas  of  Catamarca. 
Jujuy.  Salta.  and  Tucuman  free  from 
citrus  canker  and  allowing  the 
importation  of  grapefruit,  lemons,  and 
oranges  from  those  States  subject  to 
certain  conditions  would  likely  have  a 
beneficial  effect  on  international  trade 
in  general,  and  trade  between  the 
United  States  and  Argentina  in 
particular,  by  reaffirming  the  United 
States'  continuing  commitment  to  using 
scientifically  valid  principles  as  the 
basis  for  regulation. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  would  allow  the 
importation  of  grapefruit,  lemons,  and 
oranges  from  Argentina  under  certain 
conditions.  If  this  proposed  rule  is 
adopted.  State  and  local  laws  and 
regulations  regarding  grapefruit,  lemons, 
and  oranges  imported  under  this  rule 
would  be  preempted  while  the  fruit  is 
in  foreign  commerce.  Grapefruit, 
lemons,  and  oranges  are  generally 
imported  for  immediate  distribution  and 
sale  to  the  consuming  public,  and 
would  remain  in  foreign  commerce  until 
sold  to  the  ultimate  consumer.  The 
question  of  when  foreign  commerce 
ceases  in  other  cases  must  be  addressed 
on  a  case-by-case  basis.  If  this  proposed 
rule  is  adopted,  no  retroactive  effect 
would  be  given  to  this  rule,  and  this 
rule  would  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  97-110-1.  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  97-110-1,  Regulatory 
Analysis  and  Development.  PPD. 
APHIS,  suite  3C03.  4700  River  Road 
Unit  118.  Riverdale.  MD  20737-1238. 
and  (2)  Clearance  Officer.  OCIO.  USDA. 
room  404 — W.  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250.  A  comment  to 
OMB  is  best  assured  of  having  its  full 


effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

This  proposed  rule  would  amend  the 
citrus  fruit  regulations  by  recognizing  a 
citrus-growing  area  within  Argentina  as 
being  free  from  citrus  canker  and  would 
amend  the  fruits  and  vegetables 
regulations  to  allow  the  importation  of 
grapefruit,  lemons,  and  oranges  from  the 
citrus  canker-free  area  of  Argentina 
under  certain  conditions.  These 
proposed  changes  would  provide  for  the 
importation  into  the  United  States  of 
grapefruit,  lemons,  and  oranges  from 
Argentina  under  conditions  designed  to 
prevent  the  introduction  into  the  United 
States  of  two  other  diseases  of  citrus, 
sweet  orange  scab  and  citrus  black  spot, 
and  other  plant  pests. 

The  proposed  program  for  the 
importation  of  grapefruit,  lemons,  and 
oranges  from  Argentina  would  require 
the  use  of  import  permits,  phyiosanitar\' 
certificates,  and  other  information- 
gathering  documents  to  help  ensure  that 
the  fruit  has  been  grown  and  handled  in 
accordance  with  the  conditions  set  forth 
in  the  regulations. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  proposed  information 
collection  and  recordkeeping 
requirements.  We  need  this  outside 
input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessar\'  for 
the  proper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .7009  hours  per 
response. 

Respondents:  Argentine  plant  health 
authorities,  growers/exporters  of  citrus 
in  the  citrus  canker-free  area  of 
Argentina. 

Estimated  annual  number  of 
respondents:  470. 

Estimated  annual  number  of 
responses  per  respondent:  2.1702. 

Estimated  annual  number  of 
responses:  1.020. 
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Estimated  total  annual  burden  on 
respondents:  715.  (Due  to  rounding,  the 
total  annual  burden  hours  may  not 
equal  the  product  of  the  annual  number 
of  responses  multiplied  by  the  average 
reporting  burden  per  response.) 

Copies  of  this  information  collection 
can  be  obtained  from  Clearance  Officer, 
OCIO.  USDA,  room  404-\V,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC  20250. 

List  of  Subjects 

7  CFH  Part  300 

Incorporation  by  reference,  Plant 
diseases  and  pests.  Quarantine. 


7CFRPart319 

Bees.  Coffee.  Cotton,  Fruits,  Honey, 
Imports,  Incorporation  by  reference. 
Nursery  stock.  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  we  propose  to  amend 
title  7,  chapter  III,  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  300— INCORPORATION  BY 
REFERENCE 

1.  The  authority  citation  for  part  300 
would  continue  to  read  as  follows: 

Authority:  7  U.SC.  150ee.  154.  161.  162 
and  167;  7  C:FR  2.22,  2.80.  and  371  2(c). 

2.  In  §300.1,  paragraph  (a),  the 
introductory  text  would  be  revised  to 
read  as  follows: 

§  300.1    Materials  incorporated  by 
reference;  availability. 

(a)  Plant  Protection  and  Quarantine 
Treatment  Manual.  The  Plant  Protection 
and  Quarantine  Treatment  Manual, 
which  was  reprinted  November  30. 
1992,  and  includes  all  revisions  through 
(date),  has  been  approved  for 
incorporation  by  reference  in  7  CFR 
chapter  III  by  the  Director  of  the  Office 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 


PART  319— FOREIGN  QUARANTINE 
NOTICES 

3.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  150dd,  150ee,  150ff, 
151-167,  450.  2803.  and  2809:  21  U.S.C.  136 
and  136a;  7  CFR  2.22,  2.80.  and  371.2(c). 

§319.28    [Amended] 

4.  In  Subpart — Citrus  Fruit,  §319.28 
would  be  amended  as  follows: 

a.  In  paragraph  (a)(1),  by  adding  the 
words  "Argentina  (except  for  the  States 
of  Catamarca,  Jujuy,  Salta.  and 
Tucuman,  which  are  considered  free  of 


citrus  canker),"  immediately  after  the 
word  "Seychelles,". 

b.  In  paragraph  (a)(2),  by  adding  the 
words  "(except  as  provided  by  §  319.56- 
2f)"  immediately  after  the  word 
"Argentina". 

c.  In  paragraph  (a)(3),  by  adding  the 
words  "(except  for  the  States  of 
Catamarca,  Jujuy,  Salta,  and  Tucuman, 
which  are  considered  free  of  Cancrosis 
B)"  immediately  after  the  word 
"Argentina". 

5.  In  Subpart — Fruits  and  Vegetables, 
a  new  §  319.56-2f  would  be  added  to 
read  as  follows: 

§319.56-2f    Administrative  Instructions 
governing  Importation  of  grapefruit, 
lemons,  and  oranges  from  Argentina. 

Fresh  grapefruit,  lemons,  and  oranges 
may  be  imported  from  Argentina  into 
the  United  States  only  under  permit  and 
only  in  accordance  with  this  section  and 
all  other  applicable  requirements  of  this 
subpart. 

(a)  Origin  requirement.  The  grapefruit, 
lemons,  or  oranges  must  have  been 
grown  in  a  grove  located  in  a  region  of 
Argentina  that  has  been  determined  to 
be  free  from  citrus  canker.  The 
following  regions  in  Argentina  have 
been  determined  to  be  free  from  citrus 
canker:  The  States  of  Catamarca,  Jujuy, 
Salta,  and  Tucuman. 

(b)  Grove  requirements.  The 
grapefruit,  lemons,  or  oranges  must  have 
been  grown  in  a  grove  that  meets  the 
following  conditions: 

(1)  The  grove  must  be  registered  with 
the  citrus  fruit  export  program  of  the 
Servicio  Nacional  de  Sanidad  y  Calidad 
Agroalimentaria  (SENASA). 

(2)  The  grove  must  be  surrounded  by 
a  150-meter-wide  buffer  area.  No  citrus 
fruit  grown  in  the  buffer  area  may  be 
offered  for  importation  into  the  United 
States. 

(3)  Any  new  citrus  planting  stock 
used  in  the  grove  must  meet  one  of  the 
following  requirements: 

(i)  The  citrus  planting  stock  originated 
from  within  a  State  listed  in  paragraph 
(a)  of  this  section:  or 

(ii)  The  citrus  planting  stock  was 
obtained  from  a  SENASA-approved 
citrus  stock  propagation  center. 

(4)  All  fallen  fruit,  leaves,  and 
branches  must  be  removed  from  the 
ground  in  the  grove  and  the  buffer  area 
before  the  trees  in  the  grove  blossom. 
The  grove  and  buffer  area  must  be 
inspected  by  SENASA  before  blossom  to 
verify  that  these  sanitation  measures 
have  been  accomplished. 

(5)  The  grove  and  buffer  area  must  be 
treated  at  least  twice  during  the  growing 
season  with  an  oil-copper  oxychloride 
spray.  The  timing  of  each  treatment 
shall  be  determined  by  SENASA  based 


on  its  monitoring  of  climatic  data,  fruit 
susceptibility,  and  the  presence  of 
disease  inoculum.  The  application  of 
treatments  shall  be  monitored  by 
SENASA  to  verify  proper  application. 

(6)  The  grove  ana  buffer  area  must  be 
surveyed  by  SENASA  20  days  before  the 
grapefruit,  lemons,  or  oranges  are 
harvested  to  verify  the  grove's  freedom 
from  citrus  black  spot  {Guignardia 
citricarpa)  and  sweet  orange  scab 
(Elsinoe  australis).  The  grove's  freedom 
from  citrus  black  spot  and  sweet  orange 
scab  shall  be  verified  through: 

(i)  Visual  inspection  of  the  grove  and 
buffer  area;  and 

(ii)  Laboratory  examination  of  320 
fruits  taken  from  each  200  hectares 
according  to  SENASA's  randomized 
sampling  protocol. 

(c)  After  harvest.  After  harvest,  the 
grapefruit,  oranges,  or  lemons  must  be 
handled  in  accordance  with  the 
following  conditions: 

(1)  The  fruit  must  be  moved  from  the 
grove  to  the  packinghouse  in  field  boxes 
or  containers  of  field  boxes  that  are 
marked  to  show  the  SENASA 
registration  number  of  the  grove  in 
which  they  were  grown.  The  identity  of 
the  origin  of  the  fruit  must  be 
maintained. 

(2)  During  the  time  that  a 
packinghouse  is  used  to  prepare 
grapefruit,  lemons,  or  oranges  for  export 
to  the  United  States,  the  packinghouse 
may  accept  fruit  only  from  groves  that 
meet  the  requirements  of  paragraph  (b) 
of  this  section. 

(3)  After  arriving  at  the  packinghouse, 
the  fruit  must  be  held  at  room 
temperature  for  4  days  to  allow  for 
symptom  expression  of  citrus  black  spot 
in  the  event  that  latent  infection  exists 
in  the  fruit. 

(4)  After  the  4-day  holding  period,  the 
fruit  must  be  inspected  by  SENASA  to 
verify  its  freedom  from  citrus  black  spot 
and  sweet  orange  scab.  The  fruit  must 
then  be  chemically  treated  as  follows: 

(i)  Immersion  in  sodium  hypochlorite 
(chlorine)  at  a  concentration  of  200  parts 
per  million; 

(ii)  Immersion  in  orthophenilphenate 
of  sodium: 

(iii)  Spraying  with  imidazole:  and 

(iv)  Application  of  2-4  thiazalil 
benzimidazole  and  wax. 

(5)  Before  packing,  the  treated  fruit 
must  again  be  inspected  by  SENASA  to 
verify-  its  freedom  from  citrus  black  spot 
and  sweet  orange  scab. 

(6)  The  fruit  must  be  packed  in  clean, 
new  boxes  that  are  marked  with  the 
SENASA  registration  number  of  the 
grove  in  which  the  fruit  was  grown. 

(d)  Phytosanitary  certificate. 
Grapefruit,  lemons,  and  oranges  offered 
for  entry  into  the  United  States  from 
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Argentina  must  be  accompanied  by  a 
phytosanitary  certificate  issued  by 
SENASA  that  states  the  grapefruit, 
lemons,  or  oranges  were  produced  and 
handled  in  accordance  with  the 
requirements  of  paragraphs  (a),  fb),  and 
(c)  of  this  section,  and  that  the 
grapefruit,  lemons,  or  oranges  are 
apparently  free  from  citrus  black  spot 
and  sweet  orange  scab. 

(e)  Cold  treatment.  Due  to  the 
presence  in  Argentina  of  Mediterranean 
fruit  fly  [Medfly){Ceratitis  capitata)  and 
fruit  flies  of  the  genus  Anastrepha, 
grapefruit,  lemons  (except  smooth- 
skinned  lemons),  and  oranges  offered 
for  entry  from  Argentina  must  be  treated 
with  an  authorized  cold  treatment  listed 
in  the  Plant  Protection  and  Quarantine 
Treatment  Manual,  which  is 
incorporated  by  reference  at  §  300.1  of 
this  chapter.  The  cold  treatment  must  be 
conducted  in  accordance  with  the 
requirements  of  §  319.56-2d  of  this 
subpart. 

iu-Disease  detection.  If,  during  the 
course  of  any  inspection  or  testing 
required  by  this  section  or  §  319.56-6  of 
this  subpart,  citrus  black  spot  or  sweet 
orange  scab  is  detected  on  any 
grapefruit,  lemons,  or  oranges,  the  grove 
in  which  the  fruit  was  grown  or  is  being 
grown  shall  be  removed  from  the 
SENASA  citrus  export  program  for  the 
remainder  of  that  year's  growing  and 
harvest  season,  and  the  fruit  harvested 
from  that  grove  may  not  be  imported 
into  the  United  States  from  the  time  of 
detection  through  the  remainder  of  that 
shipping  season. 

Done  in  Washington,  EK],  this  6th  day  of 
August  1998. 
Joan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 
Health  inspection  Service. 

|FR  Doc.  98-21595  Filed  8-11-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1106 
[DA-98-08] 

Milk  in  the  Southwest  Plains  Marketing 
Area;  Proposed  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 

USD  A. 

ACTION:  Proposed  suspension  of  rule. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  suspend  a 
portion  of  the  supply  plant  shipping 
standard  and  the  touch-base 
requirement  of  the  Southwest  Plains 


Federal  milk  marketing  order  (Order 
106)  for  the  period  of  September  1998 
through  August  1999.  The  action  was 
requested  by  Kraft  Foods,  Inc.  (Kraft), 
which  contends  the  suspension  is 
necessary  to  prevent  the  uneconomical 
and  inefficient  movement  of  milk  and  to 
ensure  that  producers  historically 
associated  with  the  market  will 
continue  to  have  their  milk  pooled 
under  Order  106. 

DATES:  Comments  must  be  submitted  on 
or  before  August  19.  1998. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Programs,  Order  Formulation 
Branch,  Room  2971,  South  Building. 
P.O.  Box  96456.  Washington,  DC  20090- 
6456.  Comments  may  be  faxed  to  (202) 
690-0552  or  e-mailed  to 
OFB_FMMO_Comments@usda.gov. 
Reference  should  be  given  to  the  title  of 
action  and  docket  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  Memoli,  Marketing  Specialist. 
USDA/AMS/Dairy  Programs.  Order 
Formulation  Branch,  Room  2971,  South 
Building,  P.O.  Box  9645C,  Washington, 
DC  20090-6456,  (202)  690-1932,  e-mail 

address  Nicholas Memoli@usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  issuing  this  proposed  rule 
in  conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
pohcies.  unless  they  present  an 
irreconcilable  conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary' 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  law.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary'  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 


Small  Business  Consideration 

In  accordance  with  the  Regulatory' 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agricultural  Marketing  Ser\'ice  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  purpose  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $500,000.  and  a 
dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  For  the  purposes  of 
determining  which  dairy  farms  are 
"small  businesses."  the  $500,000  per 
year  criterion  was  used  to  establish  a 
production  guideline  of  326.000  pounds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dairy  farmers.  For 
purposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500-employee 
limit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 

For  the  month  of  June  1998,  2,187 
dairy  farmers  were  producers  under 
Order  106.  Of  these  producers,  2.138 
producers  [i.e..  98%)  were  considered 
small  businesses.  For  the  same  month, 
16  handlers  were  pooled  under  Order 
106.  of  which,  two  were  considered 
small  businesses. 

The  supply  plant  shipping  standard 
and  the  touch-base  requirement  are 
designed  to  attract  an  adequate  supply 
of  milk  to  the  market  to  meet  fluid 
needs.  Kraft,  the  proponent  of  this 
proposal,  anticipates  that  there  will  be 
an  adequate  supply  of  milk  available 
within  the  general  area  to  meet  the 
needs  to  the  Order  106  market  and 
states  supplemental  milk  supplies  will 
not  be  needed. 

The  proposal  would  allow  a  supply 
plant  that  has  been  associated  with  the 
Southwest  Plains  market  during  the 
months  of  September  1997  through 
January  1998  to  qualify  as  a  pool  plant 
without  shipping  any  milk  to  a  pool 
distributing  plant  during  the  following 
months  of  September  1998  through 
August  1999.  The  proposed  action 
would  also  suspend  the  requirement 
that  producers  touch-base  at  a  pool 
distributing  plant  with  at  least  one  day 
of  production  during  the  month  before 
their  milk  is  eligible  to  be  diverted  to 
nonpool  plants.  Thus,  this  n;le  would 
lessen  the  regulatory  impact  of  the  order 
on  certain  milk  handlers  and  would 
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tend  to  ensure  that  dairy  farmers  would 
continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

Interested  parties  are  invited  to 
submit  comments  on  the  probable 
regulatory  and  informational  impact  of 
this  proposed  rule  on  small  entities. 
Also,  parties  may  suggest  modifications 
of  this  proposal  for  the  purpose  of 
tailoring  their  applicability  to  small 
businesses. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act,  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Southwest  Plains  marketing 
area  is  being  considered  for  the  months 
of  September  1,  1998,  througa  August 
31,  1999: 

In  §  1106.6,  the  words  "during  the 
month". 

In  §  1106.7(b)(1).  beginning  with  the 
words  "of  February  through  August" 
and  continuing  to  the  end  of  the 
paragraph. 

In  §  1106.13,  paragraph  (d)(1)  in  its 
entirety. 

All  persons  who  want  to  submit 
written  data,  views  or  arguments  about 
the  proposed  suspension  should  send 
two  copies  of  their  views  to  the  USDA/ 
AMS/Dairy  Programs,  Order 
Formulation  Branch,  Room  2971,  South 
Building.  P.O.  Box  96456.  Washington, 
DC  2009Q-6456.  by  the  7th  day  after 
publication  of  this  notice  in  the  Federal 
Register.  The  period  for  filing  comments 
is  limited  to  7  days  because  a  longer 
period  would  not  provide  the  time 
needed  to  complete  the  required 
procedures  before  the  requested 
suspension  is  to  be  effective. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Programs  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  rule  would  suspend  a 
portion  of  the  supply  plant  shipping 
standard  and  the  touch-base 
requirement  of  the  Southwest  Plains 
order  for  the  period  of  September  1998 
through  August  1999.  The  proposed 
suspension  would  allow  a  supply  plant 
that  has  been  associated  with  the 
Southwest  Plains  order  during  the 
months  of  September  1997  through 
January  1998  to  qualify  as  a  pool  plant 
without  shipping  any  milk  to  a  pool 
distributing  plant  during  the  months  of 
September  1998  through  August  1999. 
Without  the  suspension,  a  supply  plant 
would  be  required  to  ship  50  percent  of 
its  producer  receipts  to  pool  distributing 
plants  during  the  months  of  September 


through  January  and  20  percent  of  its 
producer  receipts  to  pool  distributing 
plants  during  the  months  of  February 
through  August  to  qualify  as  a  pool 
plant  under  the  order. 

The  proposed  rule  would  also 
suspend  the  requirement  that  producers 
"touch-base"  at  a  pool  plant  with  at 
least  one  day's  production  during  the 
month  before  their  milk  is  eligible  for 
diversion  to  a  nonpool  plant.  By 
suspending  the  touch-base  provision, 
producer  milk  would  not  be  required  to 
be  delivered  to  pool  plants  before  going 
to  unregulated  manufacturing  plants. 

According  to  Kraft's  letter  requesting 
the  suspension,  supplemental  milk 
supplies  will  not  be  needed  to  meet  the 
fluid  needs  of  distributing  plants.  Kraft 
anticipates  that  there  will  be  an 
adequate  supply  of  direct-ship  producer 
milk  located  in  the  general  area  of 
distributing  plants  available  to  meet  the 
Class  I  needs  of  the  market.  The  handler 
notes  that  the  supply  plant  shipping 
provision  and  the  touch-base 
requirement  have  been  suspended  since 
1993  and  1992.  respectively. 

Kraft  states  there  is  no  need  to  require 
producers  located  some  distance  from 
pool  distributing  plants  to  touch-base 
when  their  milk  can  more  economically 
be  diverted  directly  to  manufacturing 
plants  in  the  production  area.  Thus,  the 
handler  contends  the  proposed 
suspension  is  necessary  to  prevent  the 
uneconomical  and  inefficient  movement 
of  milk  and  to  ensure  producers 
historically  associated  with  the  Order 
106  will  continue  to  have  their  milk 
pooled  under  the  order. 

Accordingly,  it  may  be  appropriate  to 
suspend  the  aforesaid  provisions  from 
September  1,  1998  through  August  31, 
1999. 

List  of  Subjects  in  7  CFR  Part  1106 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  Part 
1106  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
Dated:  August  6.  1998. 
Richard  M.  McKse, 

Dep  utyA  dministra  tor,  Dairy  Programs. 
(PR  Doc.  98-21579  Filed  8-11-98:  8:45  am) 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parti  17 

[CGD01-97-131] 

RtN2115-AE47 

Drawbridge  Operation  Regulations; 
Acushnet  River,  MA. 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  withdrawal  of 
proposed  rule. 


SUMMARY:  The  Coast  Guard  has 
withdrawn  the  notice  of  proposed 
rulemaking  governing  the  New  Bedford 
Fairhaven  (Rt-6)  Bridge,  mile  0.0,  over 
the  Acushnet  River  between  New 
Bedford  and  Fairhaven,  Massachusetts. 
In  light  of  comments  received,  the  Coast 
Guard  reconsidered  the  proposed 
changes  to  the  operating  regulations  and 
determined  that  the  changes  were  too 
restrictive  for  the  waterway  users.  It  is 
expected  that  this  action  will  better 
meet  the  present  needs  of  navigation. 
DATES:  The  NPRM  is  withdrawn 
effective  August  12,  1998. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  408  Atlantic 
Avenue,  Boston,  MA.  between  7  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (617)  223-6364. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  W.  McDonald,  Project  Officer.  First 
Coast  Guard  District.  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION:  The  Route 
6  Bridge  presently  opens  on  the  hour 
from  6  a.m.  to  10  a.m..  a  quarter  past  the 
hour  from  11:15  a.m.  to  6:15  p.m..  and 
at  all  other  times  on  call.  The  draw  also 
opens  at  any  time  for  vessels  with  a 
draft  exceeding  15  feet  and  for  vessels 
owned  or  operated  by  the  U.S. 
Government,  state  or  local  authorities. 
Each  opening  of  the  draw  should  not 
exceed  15  minutes  except  for  vessels 
with  drafts  exceeding  15  feet  or  in 
extraordinary  circumstances. 

On  April  20,  1998.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Drawbridge 
Operation  Regulations:  Acushnet  River, 
Massachusetts,  in  the  Federal  Register 
63  FR  19435.  Interested  persons  were 
invited  to  comment  on  the  notice  of 
proposed  rulemaking  on  or  before  June 
19,  1998.  The  proposed  changes  to  the 
operating  rules  published  in  the  notice 
of  proposed  rulemaking  would  have 
required  the  bridge  to  open  on  signal  on 
the  hour  from  6  a.m.  to  7  p.m.,  except 
that  from  7  a.m.  to  9  a.m.  and  4  p.m.  to 
7  p.m.,  Monday  through  Friday,  the 
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bridge  need  not  open,  except  for 
inbound  commercial  fishing  vessels  on 
the  hour.  The  bridge  would  be  required 
to  open  on  signal  at  any  time  for  vessels 
with  a  draft  of  15  feet  or  greater. 

The  Coast  Guard  received  twenty  (23) 
comment  letters  in  response  to  the 
notice  of  proposed  rulemaking  and  a 
petition  signed  by  76  recreational 
boaters.  All  the  comment  letters  and  the 
petition  opposed  the  proposed  changes 
to  the  operating  rules  for  the  bridge. 
Comment  letters  were  received  from 
commercial  operators,  public  officials, 
commercial  facilities,  recreational  vessel 
owners,  and  marinas  located  upstream 
of  the  bridge.  The  petition  was  from 
recreational  boaters  located  at  several 
marinas  upstream  of  the  bridge.  The 
comment  letters  and  the  petition 
objected  to  any  limitation  of  the 
operating  hours  for  both  commercial 
and  recreational  vessels  at  any  time. 
They  indicated  that  the  marine 
operators  have  enough  restrictions  with 
the  existing  hourly  openings  and  further 
limitations  on  their  ability  to  transit  to 
their  facilities  would  cause  an  undue 
economic  hardship  on  their  operations. 

The  marinas  located  upstream  of  the 
bridge  indicated  a  potential  loss  of 
business  could  result  since  many  of 
their  customers  likely  would  seek  other 
locations  rather  than  deal  with  the 
hourly  openings  and  the  proposed  two 
additional  closed  periods  Monday 
through  Friday.  The  commercial 
operators  indicated  that  any  restrictions 
to  commercial  vessels  would  be  totally 
unacceptable  and  would  place  a 
hardship  on  the  main  economic 
interests  of  the  New  Bedford  area. 

In  light  of  the  strong  opposition  to  the 
notice  of  proposed  rulemaking,  the 
Coast  Guard  reconsidered  changing  the 
operating  regulations  for  the  bridge  and 
determined  that  the  proposed  rule  is  too 
restrictive  for  the  waterway  users. 

The  Coast  Guard  no  longer  believes 
that  this  proposed  rule  achieves  the 
requirement  of  balancing  the 
navigational  rights  of  waterway  users 
and  the  needs  of  land  based 
transportation. 

The  notice  of  proposed  rulemaking  is 
withdrawn  and  the  docket  is  closed. 

Dated:  July  10,  1998. 
James  D.  Garrison, 

Captain,  U.S.  Coast  Guard.  Acting 
Commander,  First  Coast  Guard  District. 
[FR  Doc.  98-21596  Filed  8-11-98;  8:45  ami 

BILUNQ  CODE  4910-15-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[MN59-01 -7284b;  FRL-6139-3] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  Minnesota;  Municipal 
Waste  Combustor  State  Plan  Submittal 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  approve  the 
Minnesota  State  Plan  submittal  for 
implementing  the  Emission  Guidelines 
for  Large  Municipal  Waste  Combustors 
(MWCs).  The  State's  plan  submittal  was 
made  pursuant  to  requirements  found  in 
the  Clean  Air  Act  (CAA).  The  State's 
plan  was  submitted  to  EPA  on  April  28. 
1998  in  accordance  with  the 
requirements  for  adoption  and  submittal 
of  State  plans  for  designated  facilities  in 
40  CFR  part  60.  subpart  B.  It  establishes 
performance  standards  for  existing  large 
MWCs  and  provides  for  the 
implementation  and  enforcement  of 
those  standards.  The  EPA  finds  that 
Minnesota's  Plan  for  existing  large 
MWCs  adequately  addresses  all  of  the 
Federal  requirements  applicable  to  such 
plans.  In  the  final  rules  of  this  Federal 
Register,  the  EPA  is  approving  this 
action  as  a  direct  final  without  prior 
proposal  because  EPA  views  this  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments.  If  no  adverse 
comments  are  received  in  response  to 
that  direct  final  rule,  no  further  activity 
is  contemplated  in  relation  to  this 
proposed  rule.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
vdthdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  must  be  received  by 
September  11, 1998. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  EPA,  Region 
5,  77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3590. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  rule  which  is  located  in  the  Rules 
section  of  this  Federal  Register.  Copies 
of  the  request  and  the  EPA's  analysis  are 
available  for  inspection  at  the  following 


address:  (Please  telephone  Douglas 
Aburano  at  (312)  353-6960  before 
visiting  the  Region  5  office.)  EPA. 
Region  5,  Air  and  Radiation  Division.  77 
West  Jackson  Boulevard.  Chicago. 
Illinois  60604-3590. 

Dated:  |uly  23.  1998 
Robert  Springer. 

Acting  Regional  Administrator.  Pegion  V 
fFR  Doc.  98-21676  Filed  8-11-98.  8:45  am] 

BILUNG  COOE  66eO-60-P 


DEPARTMENT  OF  DEFENSE 
General  Services  Administration 

National  Aeronautics  and  Space 
Administration 

48  CFR  Part  31 
[FAR  Case  97-010] 
RIN  0000-AH71 

Federal  Acquisition  Regulation;  Taxes 
Associated  With  Divested  Segments 

AGENCIES:  Department  of  I3efense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
decided  to  withdraw  the  proposed  rule 
published  in  the  Federal  Register  at  62 
FR  49903,  September  23.  1997  (FAR 
Case  97-010.  Taxes  Associated  with 
Divested  Segments). 

When  a  contractor  discontinues 
operations  through  the  sale  or  other 
transfer  of  ownership  of  a  segment,  the 
contractor  may  be  assessed  state  and 
local  taxes  on  the  gain  resulting  from 
that  sale  or  transfer.  Since  the 
Government  does  not  share  in  the  gain 
resulting  from  the  segment  sale  or 
transfer,  the  Government  should  not 
share  in  any  tax  increases  resulting  from 
the  segment  sale  or  transfer.  The  rule 
proposed  revisions  to  Federal 
Acquisition  Regulation  31.205—41, 
Taxes,  to  add  increased  taxes  resulting 
from  a  contractors  sale  or  other  transfer 
of  ownership  of  a  segment  to  the  list  of 
unallowable  costs. 

The  respondents  expressed  concern 
that  the  rule  would  place  a  significant 
administrative  burden  on  contractors  by 
requiring  them  to  compute  state  and 
local  taxes  twice:  once  to  determine  the 
actual  taxes  and  again  to  assess  the  taxes 
that  would  have  been  paid  had  the 
segment  not  been  sold.  Ttie  DoD,  GSA, 
and  NASA  have  decided  to  withdraw 
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the  proposed  rule,  pending  further 
study  of  how  best  to  implement  this 
policy  without  creating  an  undue 
administrative  burden  for  both  the 
contractor  and  the  Government. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035,  GS 
Building,  Washington.  DC  20405,  (202) 
501—4755.  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson  at  (202)  501-1900.  Please 
cite  FAR  case  97-010,  withdrawal. 

List  of  Subjects  in  48  CFR  Fart  31 

Government  procurement. 
Dated:  August  7.  1998. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division 
(FRDix:.  98-21631  Filed  8-11-98;  845  am) 

BILUNG  CODE  8620-EP-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  375  and  377 
[Docket  No.  FHWA-97-2979] 
RIN2125-AE30 

Transportation  of  Household  Goods; 
Consumer  Protection  Regulations 

agency:  Federal  Highway 
Administration  (FHWA),'D0T. 
action:  Extension  and  reopening  of 
comment  period. 

summary:  The  FHVVA  is  extending  and 
reopening  this  rulemaking's  comment 
period  for  an  additional  60  day  period 
of  time.  This  is  in  response  to  one 
petition  received  by  the  FHWA 
requesting  an  extension  of  the  comment 
period  closing  date.  The  petitioner 
based  her  request  upon  her  belief  that 
the  FHWA  provided  too  brief  an 
opportunity  to  enable  individual 
consumers,  as  opposed  to  industry 
lobbyists,  to  become  aware  of  the 
rulemaking,  to  digest  the  NPRM's 
contents  and  to  respond  to  the 
opportunity  with  comments.  This 
NPRM  is  required,  in  part,  by  the 
Paperwork  Reduction  Act  of  1995, 
because  most  of  the  information 
collection  burdens  formerly  imposed  by 
the  Interstate  Commerce  Commission 
have  never  received  Office  of 
Management  and  Budget  (0MB) 
approval. 

DATES:  Comments  to  the  NPRM  should 
be  received  no  later  than  October  13, 
1998.  The  FHWA  will  consider  late 
comments  to  the  extent  practicable. 
ADDRESSES:  Signed,  wnritten  comments 
should  refer  to  the  docket  number 


appearing  at  the  top  of  this  document 
and  must  be  submitted  to  the  Docket 
Clerk.  U.S.  DOT  Dockets.  Room  PL-^01, 
400  Seventh  Street,  SW..  Washington. 
DC  20590-0001.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
envelope  or  postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Vining,  Chief,  Licensing  and 
Insurance  Division  (HIA-30),  Office  of 
Motor  Carrier  Information  Analysis, 
(202)  358-7055.  Mr.  Michael  Falk. 
Motor  Carrier  Law  Division,  Office  of 
the  Chief  Counsel  (HCC-20),  (202)  366- 
1384,  or  Mr.  David  Miller,  Office  of 
Motor  Carrier  Research  and  Standards 
(HCS-10),  (202)  366-1790,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL— 401,  by  using  the 
universal  resource  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day.  365  days  each  year.  Please 
follow  the  instructions  on-fine  for  more 
information  and  help. 

You  may  download  an  electronic 
copy  of  this  document  using  a  personal 
computer,  modem,  and  suitable 
communications  software  from  the 
Federal  Register  Electronic  Bulletin 
Board  Service  at  (202)  512-1661. 
Internet  users  may  reach  the  Federal 
Register's  home  page  at  URL:  http:// 
www.nara.gov/fedreg  and  at  the 
Government  Printing  Office's  databases 
at  URL:http://www.access.gpo.gov/ 
su docs. 

Background 

On  May  15,  1998,  (63  FR  27126),  the 
FHWA  published  an  NPRM  requesting 
comments  to  a  proposed  rule.  The 
proposed  rule  would  regulate  motor 
carriers  transporting  household  goods 
by  requiring  these  motor  carriers  to 
provide  certain  services  to  protect 
consumers. 

Many  customers  of  household  goods 
caniers,  particularly  those  customers 
who  move  at  their  own  expense  and  are 
infrequent  users  of  transportation 
services,  are  unsophisticated  and  less 
able  to  protect  themselves  than 
commercial  shippers.  In  order  to  ensure 
these  consumers  are  protected,  the 
Interstate  Commerce  Commission  (ICC) 
had  prescribed  regulations  governing 


the  transportation  of  household  goods. 
These  regulations  were  codified  at  49 
CFR  part  1056. 

Following  the  termination  of  the  ICC, 
the  responsibility  for  the  household 
goods  regulations  was  delegated  to  the 
Secretary  of  Transportation  pursuant  to 
the  ICCTA.  Pub.  L.  104-88.  109  Stat. 
803.  effective  January  1.  1996.  The 
Surface  Transportation  Board  (STB)  and 
the  FHWA  transferred  these  regulations 
ft-om  49  CFR  chapter  X.  Part  1056  to  49 
CFR  chapter  III,  Part  375  on  October  21, 
1996.  See  61  FR  54706.  On  December 
27,  1996  (61  FR  68162),  the  Secretary  of 
Transportation  delegated  to  the  Federal 
Highway  Administrator  the 
responsibilities  to  carry  out  certain 
functions  and  exercise  the  authority 
vested  in  the  Secretary  under  the 
ICCTA,  including  49  U.S.C.  14104. 
Household  goods  carrier  operations. 

Enactment  of  the  ICCTA  requires 
deletion  from  the  regulations  of  all 
references  to  the  former  ICC  and 
repealed  sections  of  the  Interstate 
Commerce  Act,  revision  of  the 
regulations  to  codify  the  transfer  to  the 
FHWA  of  oversight  responsibilities  for 
the  household  goods  moving  industry, 
and  other  editorial  corrections. 

The  FHWA  also  must  seek  and  obtain 
OMB  approval  for  the  information  the 
FHWA  proposes  motor  carriers  and 
individual  shippers  must  collect, 
disseminate,  and  disclose  in  49  CFR 
part  375.  "Controlling  Paperwork 
Burdens  on  the  Public,"  5  CFR  part 
1320,  implements  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13 
(May  22,  1995).  Part  1320  requires  the 
FHWA  to  obtain  OMB  approval  before 
the  FHWA  requires  the  public  to  collect, 
disseminate,  and  disclose  the 
information  proposed  in  49  CFR  part 
375.  The  NPRM's  60-day  comment 
period  is  serving  as  the  60-day  period 
required  under  5  CFR  1320.8(d), 
1320.11,  and  1320.12. 

On  July  3,  1998,  the  FHWA  received 
a  petition  from  Barbara  R.  Kueppers. 
Esquire,  to  extend  the  comment  period 
for  an  additional  60-day  period.  She 
stated  the  original  60-day  period 
allotted  too  brief  an  opportunity  "to 
enable  individual  consumers,  as 
opposed  to  industry  lobbyists,  to  be 
aware  of  the  rulemaking,  to  digest  the 
contents  of  the  proposed  rules  and  to 
respond  with  meaningful  comments." 

For  the  reason  in  the  above  paragraph, 
the  FHWA  finds  good  cause  to  extend 
this  NPRM  comment  period  closing  date 
until  October  13,  1998,  to  provide 
individual  consumers  and  others 
additional  time  to  digest  the  NPRM's 
contents  and  to  respond  with  salient 
comments. 
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List  of  Subjects  in  49  CFR  Fart  375 

Advertising,  Arbitration,  Consumer 
protection.  Freight,  Highways  and 
roads.  Insurance,  Motor  carriers.  Moving 
of  household  goods.  Reporting  and 
recordkeeping  requirements. 

List  of  Subjects  in  49  CFR  Part  377 

Credit,  Freight  forwarders.  Highways 
and  roads,  Motor  carriers. 

Authority:  23  U.S.C.  315  and  49  CFR  1.48. 

Issued  on:  August  5.  1998. 
Kenneth  R.  Wykle, 
Federal  Highway  Administrator. 
IFR  Doc.  98-21610  Filed  8-11-98:  8:45  am] 
BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN1018-AD09 

Endangered  and  Threatened  Wildlife 
and  Plants;  Withdrawal  of  Proposed 
Rule  to  List  the  Black  Legless  Lizard 
as  Endangered 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  withdraws  the 
proposed  rule,  published  in  the  Federal 
Register  on  August  2,  1995  (60  FR 
39326),  to  list  the  black  legless  lizard 
(AnnieUa  pulchra  nigra)  as  an 
endangered  species  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  black  legless  lizard 
is  now  known  to  occur  in  a  much  wider 
variety  of  habitat  than  previously 
thought,  and  the  threats  to  its  survival 
have  decreased  since  the  proposed  rule 
was  published.  The  Installation-Wide 
Multispecies  Habitat  Management  Plan 
(HMP)  for  Former  Fort  Ord,  now 
provides  preservation  and  habitat 
management  on  546  hectares  (ha)  (1,366 
acres  (ac))  of  coastal  and  interior  dune 
sheets  occupied  by  the  black  legless 
lizard.  Elsewhere,  a  large  proportion  of 
the  remaining  habitat  of  the  black 
legless  lizard  is  already  protected  from 
urbanization  and  commercial 
development  on  public  lands,  and 
widespread  losses  of  habitat  are 
unlikely  to  continue  in  the  foreseeable 
future.  Recent  and  ongoing  restoration 
efforts  on  dunes  colonized  by  alien 
vegetation  are  likely  to  benefit  the  black 
legless  lizard.  Furthermore,  extensive 
new  invasion  of  existing  black  legless 
lizard  habitat  by  alien  plants  is  unlikely 
to  occur.  Based  on  this  information  the 


Service  concludes  that  listing  of  the 
black  legless  lizard  is  not  warranted. 
ADDRESSES:  The  complete  file  for  this 
action  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Ventura  Fish  and  Wildlife 
Office,  U.S.  Fish  and  Wildlife  Service, 
2493  Portola  Road.  Suite  B,  Ventura 
California  93003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Carl  T.  Benz,  Assistant  Field  Supervisor, 
Ventura  Fish  and  Wildlife  Office,  U.S. 
Fish  and  Wildlife  Service,  at  the  above 
address  (805/644-1766). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  2,  1995.  the  Service 
published  a  proposal  to  list  five  plant 
species  and  the  black  legless  lizard  from 
Monterey  County,  California  as 
endangered  or  threatened  in  the  Federal 
Register  (60  FR  39326)  .  The  subject  of 
this  withdrawal,  the  black  legless  lizard, 
was  originally  described  by  Fischer  in 
1885  as  AnnieUa  nigra  (in  Hunt  1983). 
The  description  o{  A.  nigra  as  distinct 
from  A.  pulchra,  which  had  been 
previously  described  by  Gray  in  1852 
and  Richardson  in  1854  (in  Hunt  1983), 
was  based  on  unique  scalation,  body 
proportions,  and  coloration  obser\'ed  in 
a  single  specimen.  Since  the  original 
description,  the  taxonomic  status  of  the 
black  legless  lizard  has  been  open  to 
interpretation  (Hunt  1983  and 
references  therein:  Murphy  and  Smith 
1985,  1991;  Jennings  and  Hayes  1994). 
However,  since  at  least  the  1940s,  most 
authors  have  concluded  that  the  black 
legless  lizard  is  a  subspecies  of  A. 
pulchra.  As  currently  recognized,  the 
California  legless  lizard,  A.  pulchra. 
consists  of  two  subspecies;  a  wide- 
ranging  form,  A.  p.  pulchra.  the  silvery 
legless  lizard,  and  a  more  narrowly 
ranging  form,  A.  p.  nigra,  the  black 
legless  lizard. 

The  black  legless  lizard  has  been 
collected  primarily  from  coastal  dunes 
of  the  Monterey  Peninsula  and 
Monterey  Bay  between  the  Salinas  and 
Carmel  rivers  (Miller  1943,  Bury  1985). 
However,  AnnieUa  with  dark  backs  and 
other  morphological  traits  re.sembling 
the  black  legless  lizard  have  been 
collected  north  of  the  Salinas  River  as 
far  as  the  San  Francisco  Bay  area  and 
south  of  the  Carmel  River  in  the  Morro 
Bay  and  Pismo  Beach  areas,  and  on  the 
Santa  Maria  dune  sheet  at  the 
Guadalupe  (San  Luis  Obispo  County) 
and  Mussel  Rock  (Santa  Barbara 
County)  dunes.  The  relationship  of 
these  lizards  to  A.  p.  nigra  remains 
unresolved  (Miller  1943,  Bezy  et  al. 
1977,  Hunt  1983,  Bury  1985,  Jennings 
and  Hayes  1994).  Miller  (1943)  and  Bury 


(1985)  believed  unambiguous  black 
legless  lizard  populations  to  be 
restricted  to  the  coastal  area  between  the 
Salinas  and  Carmel  rivers.  Stebbins 
(1985)  considered  the  distribution  of 
this  taxon  to  be  the  Monterey  Peninsula. 
Monterey  Bay,  and  Morro  Bay.  Hunt 
(1983)  showed  an  even  more  extensive 
distribution.  Ail  of  these  authors  agree 
that  coastal  specimens  of  Anniella  from 
between  the  Salinas  and  Carmel  rivers 
are  black  legless  lizards.  As  a  result,  the 
August  2.  1995,  proposal  of  A  p.  nigra 
as  endangered  was  applied  only  to  the 
range  of  this  taxon  as  described  bv 
Miller  (1943)  and  Bury  (1985). 

Based  on  electrophoretic  analyses  of 
Anniella  from  a  small  number  of 
localities  in  California  and  Baja 
California,  Mexico.  Bezy  et  al.  (1977) 
concluded  that  the  genetic  distance 
between  Anniela.  p.  nigra  and  A.  p 
pulchra  was  consistent  with  subspecific 
classification.  Rainey  (1984)  conducted 
biochemical  analyses  o{  Anniella  from 
several  coastal  central  California 
localities  with  the  goal  of  resolving  the 
distinctness  of  the  black  legless  lizard. 
The  results  suggested  genetic 
differences  between  dark  forms  of  A.  p. 
pulchra  from  Morro  Bay  and  A.  p.  nigra 
from  the  Monterey  Peninsula.  The 
results  of  more  fine-scaled  sampling  in 
the  vicinity  of  Monterey  Bay  revealed 
differences  in  allele  frequencies  even 
among  adjacent  sites,  suggesting  genetic 
subdivisions  even  within  a  limited  area, 
but  too  few  samples  were  analyzed  to 
draw  any  reliable  conclusions. 

The  black  legless  lizard  is  a 
burrowing,  limbless  lizard  about  the 
diameter  of  a  pencil  and  reaches  a 
maximum  length  of  about  23 
centimeters  (cm)  (9  inches  (in)).  It  has 
a  black  or  dark  brown  hack  (hatchlings 
are  light  colored)  and  a  yellow 
underside  (Fisher  1934.  Miller  1943. 
Hunt  1983,  Stebbins  1985).  The  black 
legless  lizard  is  distinguished  from  the 
silvery  legless  lizard  by  dark  back 
coloration,  fewer  back  scales  count,  and 
a  relatively  short  tail  (Miller  1943,  Hunt 
1983,  Bury-  and  Corn  1984), 

Although  the  historical  distribution  of 
the  black  legless  lizard  is  somewhat 
uncertain,  museum  specimens  collected 
since  the  late  1800s  suggest  a 
distribution  restricted  to  coastal  and 
interior  dunes  and  other  areas  of  sandy 
soils  in  the  vicinity  of  Monterey  Bay 
and  the  Monterey  Peninsula.  CK'er  the 
last  20  years,  biological  sur\eys  and 
anecdotal  accounts  of  naturalists  and 
area  residents  confirm  that  the  black 
legless  lizard  is  still  extan*  within  this 
range;  however,  much  of  the  coastal 
sandy  plains  and  dunes  that  were 
habitat  for  this  lizard,  particularly  on 
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the  Monterey  Peninsula,  have  been 
converted  to  urban  or  other  uses. 

Bury  (1985)  surveyed  most  potential 
habitat  for  the  black  legless  lizard,  as 
well  as  sites  as  far  south  as  Morro  Bay 
and  north  to  Ano  Nuevo  State  Reserve 
in  San  Mateo  County  where  intergrades 
might  occur.  Black  legless  lizards  were 
found  at  17  sites,  all  of  which  lie  on  or 
near  approximately  45  kilometers  (km) 
(28  miles  (mi))  of  coastline  between  the 
Salinas  and  Carmel  rivers.  Within  the 
range  of  the  black  legless  lizard,  habitat 
destruction  due  to  urbanization, 
particularly  on  the  Monterey  Peninsula, 
has  reduced  and  fragmented  the  habitat 
available  to  this  lizard.  The  remaining 
coastal  habitat  is  degraded  to  varying 
degrees  by  current  or  previous  human 
effects  such  as  trampling,  sand  mining, 
vehicular  use,  and  introduction  of 
exotic  plants,  particularly  Carpobrotus 
edulis  and  Ammophila  arenaria. 

Summary  oF Comments  on  the  Proposed 
Rule 

In  the  August  2.  1995,  proposed  rule 
(60  FR  39326)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  to  be  considered  in  making 
a  final  listing  determination.  The 
proposed  rule  opened  a  public  comment 
period  through  October  9,  1995.  A 
public  hearing  was  requested  by  one 
commenter.  Due  to  the  Federal 
moratorium  on  final  listing  actions, 
imposed  on  April  10,  1995,  the  public 
hearing  and  processing  of  the  final  rule 
could  not  be  scheduled  immediately. 
Once  the  moratorium  was  lifted,  on 
.^pril  26,  1996,  the  Service  established 
its  priority  for  listing  actions  and  the 
public  hearing  was  scheduled.  The 
public  hearing  was  held  on  August  20, 
1996.  in  Monterey,  California,  and 
allowed  presentation  of  both  oral  and 
written  comments.  An  associated  60-day 
public  comment  period  closed  August 
30,  1996.  During  the  hearing  and  public 
comment  period  substantial  new 
information  was  submitted  concerning 
the  range,  habitats,  and  taxonomic 
status  of  the  legless  lizards.  To  allow  the 
public  to  comment  on  this  new 
information  and  to  permit  submission  of 
any  new  information  that  had  become 
available  on  the  other  taxa  in  the 
package,  the  comment  period  was 
reopened.  The  second  30-day  public 
comment  period  closed  on  May  2,  1997. 
Appropriate  Federal  and  State  agencies, 
local  governments,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  asked  to 
comment.  Legal  notices  of  the 
availability  of  the  proposed  rule  were 
published  in  the  Monterey  Herald  and 
the  Santa  Cruz  Sentinel  during  the 


initial  comment  period,  and  in  the 
Monterey  Herald,  Half  Moon  Bay 
Fleview,  and  Pacifica  Tribune  for  the 
1997  comment  period. 

During  the  public  comment  periods 
and  public  hearing,  20  agencies,  groups, 
and  individuals  commented  on  the 
plant  taxa  included  in  the  proposed 
rule,  some  of  them  multiple  times.  The 
majority  of  comments  received 
concerned  the  proposal  to  list  the  black 
legless  lizard.  Written  comments  and 
oral  statements  presented  at  the  public 
hearing  and  received  during  the 
comment  periods  were  given  equal 
consideration  and  are  addressed  in  the 
following  summary.  Because  the 
proposed  rule  included  five  plant  taxa 
in  addition  to  the  black  legless  lizard, 
only  those  comments  specific  to  the 
black  legless  lizard  are  addressed  in  this 
notice.  Comments  specific  to  the  five 
plant  taxa  and  general  comments  on  the 
proposed  rule  are  discussed  in  a 
separate  Federal  Register  notice  being 
published  concurrently  with  this 
withdrawal.  Comments  of  a  similar 
nature  are  grouped  into  a  single  issue. 
These  issues  and  the  Service's  responses 
are  discussed  below. 

Issue  1 :  Several  commenters  warned 
that  the  economic  development  or 
revitalization  of  the  jurisdictions  within 
the  range  of  the  black  legless  lizard 
could  be  threatened  by  the  listing. 
Additionally,  noting  that  the  black 
legless  lizard  is  regularly  encountered 
on  agricultural,  commercial  and    . 
residential  properties,  several 
commenters  were  concerned  that  the 
listing  could  curtail,  or  make  illegal,  the 
everyday  activities  of  property  owners, 
such  as  tilling  soil  for  farming,  yard 
work,  and  landscaping. 

Serx'ice  Response:  Section  4(b)(1)(A) 
of  the  Act  requires  that  a  listing 
determination  be  based  solely  on  the 
best  scientific  and  commercial  data 
available.  The  legislative  history  of  this 
provision  clearly  states  the  intent  of 
Congress  to  "ensure"  that  listing 
decisions  are  "based  solely  on  biological 
criteria  and  to  prevent  non-biological 
criteria  from  affecting  such  decisions' 
(H.R.  Rep.  No.  97-835,  97th  Cong.  2nd 
Sess.  19  (1982)).  As  further  stated  in  the 
legislative  history,  "economic 
considerations  have  no  relevance  to 
determinations  regarding  the  status  of 
species."  Because  the  Service  is 
specifically  precluded  from  considering 
economic  impacts  in  a  final 
determination  on  a  proposed  listing, 
possible  economic  consequences  of 
listing  the  black  legless  lizard  were  not 
considered. 

Issue  2:  Several  commenters  argued 
that  there  is  insufficient  basis  for  a 
listing  at  this  time  because  experts 


disagree  on  the  distinctness  of  the  black 
legless  lizard  as  well  as  the  basis  for 
distinguishing  between  the  black  legless 
lizard  and  the  more  common  silvery 
form.  On  the  other  hand,  one 
commenter  submitted  an  unpublished 
manuscript  which  included  a  phylogeny 
of  legless  lizards  based  on 
mitochondrial  DNA  sequencing. 

Service  Response:  A  brief  review  of 
the  taxonomic  history  of  the  black 
legless  lizard  is  provided  in  the 
background  section  of  this  notice.  All 
available  evidence  indicates  that  the 
California  legless  lizard,  Anniela 
pulchra.  is  subdivided  into  a  number  of 
more  or  less  genetically  distinct  groups. 
Unresolved  evolutionary  relationships 
continue  to  interest  workers  in  the  fields 
of  evolutionary  biology,  systematics, 
and  natural  history,  and  it  is  recognized 
that  taxonomic  studies  that  may  result 
in  the  revision  oi  A.  pulchra  are  likely. 
Nevertheless,  the  black  legless  lizard 
has  been  regarded  as  taxonomically 
distinct  for  over  100  years.  Despite 
ambiguities  that  exist  regarding  the 
distinctness  and  relationships  of  legless 
lizards  north  of  the  Salinas  River  and 
south  of  the  Carmel  River,  the  presence 
of  a  distinct,  more  or  less  isolated, 
legless  lizard  in  the  vicinity  of  Monterey 
Bay  has  not  been  seriously  debated  for 
several  decades. 

Issue  3:  Citing  new  information 
relating  to  the  closure  of  the  former  Fort 
Ord,  several  commenters  pointed  out 
that  legless  lizards  have  now  been  found 
to  occur  over  a  much  wider  range  and 
in  a  more  complex  array  of  habitats  than 
was  described  in  the  proposed  rule. 
These  commenters  encouraged  the 
Service  to  delay  the  listing  decision 
until  the  taxonomic  identity  of  these 
lizards  and  their  distribution  and 
abundance  on  the  former  Fort  Ord  lands 
are  established. 

Service  Response:  The  Service 
acknowledges  that  new  information  on 
distribution  and  habitat  use  has  been 
made  available  since  the  proposal  to  list 
the  black  legless  lizard  as  endangered 
(60  FR  39326).  In  1995  and  1996,  legless 
lizards  were  encountered  by  U.S.  Army 
personnel  during  unexploded  ordnance 
cleanup  operations  at  the  former  Fort 
Ord  (James  W.  Willison,  Director  of 
Environmental  and  Natural  Resources 
Management,  Presidio  of  Monterey,  in 
litt.  1997).  Late  in  1996.  the  Fort  Ord 
Coordinated  Resource  Management  and 
Planning  (CRMP)  team  formed  a  special 
subcommittee  to  coordinate  surveys  for 
legless  lizards  on  the  former  base  and 
nearby  areas.  Field  surveys  have  been 
conducted  in  the  interior  of  the  former 
base  on  lands  managed  by  the  City  of 
Marina,  the  University  of  California,  and 
the  Bureau  of  Land  Management  (BLM) 


Federal  Register/ Vol.  63,  No.  155/ Wednesday.  August  12,  1998/Proposed  Rules  43131 


(Robert  E.  Beehler,  Area  Manager, 
Holiister  Resource  Area,  BLM,  in  litt. 
1997).  During  these  surveys,  legless 
lizards  have  been  encountered  in  many 
new  localities  and  in  a  variety  of 
habitats  including  live  oak  woodland, 
non-native  grassland/oak  woodland 
ecotone,  grassland/shrub,  dune  scrub, 
and  maritime  chaparral.  The 
implications  of  these  survey  results  with 
respect  to  the  status  of  the  black  legless 
lizard  are  discussed  under  Factor  A  in 
the  "Summary  of  Factors  Affecting  the 
Species"  section. 

Issue  4:  Several  commenters  argued 
that  the  habitat  of  the  black  legless 
lizard  is  much  more  secure  than 
indicated  in  the  proposed  rule  because 
the  lizard  will  now  be  protected  on 
6,800  ha  (17,000  ac)  as  part  of  the  HMP 
for  former  Fort  Ord,  and  because  parts 
of  its  range  overlap  with  the  range  of  the 
federally  listed  Smith's  blue  butterfly 
(EuphJlotes  enoptes  smithi). 

Service  Response:  The  Service  agrees. 
Roughly  6,800  ha  (17,000  ac)  on  the 
former  Fort  Ord  is  permanently 
protected  under  the  provisions  of  the 
HMP  (U.S.  Army  Corps  of  Engineers 
1997).  The  HMP  was  established  in 
April,  1994,  and  subsequently  revised  in 
November,  1996,  and  again  in  April, 
1997.  Since  1995,  surveys  conducted 
under  the  auspices  of  the  CRMP  team 
have  demonstrated  a  wide,  but 
apparently  patchy,  distribution  of  dark- 
colored  legless  lizards  on  former  Fort 
Ord  lands.  Within  the  HMP  boundaries, 
legless  lizards  have  been  encountered 
on  lands  that  have  already  been 
developed,  on  lands  that  are  proposed 
for  development,  and  on  lands  that  are 
permanently  protected  and  will  be 
managed  for  sensitive  plants  and 
animals. 

Over  much  of  its  range,  the  black 
legless  lizard  is  found  in  habitats 
occupied  by  the  Smith's  blue  butterfly. 
On  public  lands,  where  the  habitat  of 
the  Smith's  blue  butterfly  is  largely 
protected,  management  actions  such  as 
removing  exotic  vegetation  and 
restoring  native  plant  communities  may 
benefit  the  black  legless  lizard  when  it 
is  present.  On  private  lands  occupied  by 
the  Smith's  blue  butterfly,  proposed 
developments  may  be  permitted  via  the 
habitat  conservation  plan  (HCP)  process 
pursuant  to  section  10  of  the  Act.  Black 
legless  lizards  are  likely  to  benefit  from 
the  permanent  maintenance  of  natural 
plant  communities  on  HCP  lands 
preserved  for  the  Smith's  blue  butterfly. 
Issue  5:  Several  area  residents  pointed 
out  that  the  black  legless  lizard  is 
common  in  residential  neighborhoods 
and  on  commercial  property  in  the 
cities  of  Seaside  and  Marina.  More  than 
80  residents  of  the  City  of  Marina 


reported  black  legless  lizards  on  their 
property.  The  commenters  questioned 
the  need  to  list  such  a  common 
organism  as  endangered.  An  opposing 
view  was  presented  by  other 
commenters  who  argued  that  the  lizard 
is  imperiled  by  human  impacts  and  that 
Federal  listing  could  provide  greater 
assurances  for  the  survival  of  the  black 
legless  lizard. 

Service  Response:  A  questionnaire 
attached  to  the  City  of  Marina 
newsletter,  was  sent  to  7,000  businesses 
and  residences  in  the  spring  of  1997.  Of 
247  responses,  81  (33  percent)  of  the 
respondents  indicated  they  had  seen 
legless  lizards  on  their  property.  Most  of 
the  respondents  had  seen  legless  lizards 
within  the  last  3  years,  and  many 
indicated  they  observe  legless  lizards 
year  after  year.  The  results  of  the  City 
of  Marina  survey  are  not  surprising. 
Legless  lizards  are  occasionally 
encountered  on  residential  and 
commercial  property  throughout  their 
range.  In  the  Monterey  Bay  area,  it  is  not 
unusual  for  residents  of  Marina, 
Seaside,  and  portions  of  Monterey  and 
Pacific  Grove  to  encounter  black  legless 
lizards  on  residential  and  commercial 
properties.  Legless  lizards  can  clearly 
persist  for  decades  in  and  around  highly 
altered  man-made  settings,  although  this 
may  not  be  optimal  habitat  for  them. 
Habitat  fragmentation  is  discussed 
further  in  Factor  E  of  the  "Summary  of 
Factors  Affecting  the  Species"  section  of 
this  notice. 

Issue  6:  One  respondent  questioned 
the  need  for  listing  the  black  legless 
lizard  at  this  time,  noting  the  California 
Environmental  Quality  Act  (CEQA)  and 
the  California  Coastal  Act  recognize  the 
lizard  as  a  special  status  species. 

Service  Response:  The  black  legless 
lizard  is  often  given  special 
consideration  in  CEQA  compliance 
documents.  Legislation  and  State 
regulations  require  mitigation  or  other 
compensation  for  impacts  to  sensitive  or 
rare  species.  However,  CEQA  provides 
for  "Statements  of  Overriding 
Consideration"  which  allow  adverse 
impacts  with  less  than  full  mitigation. 
The  California  Coastal  Act  regulates 
development  within  the  coastal  zone 
and  has  slowed  the  loss  of  coastal 
habitats  such  as  the  dune  habitats  used 
by  black  legless  lizards. 

Issue  7:  Several  commenters 
questioned  the  need  for  listing  at  this 
time  because  the  lizard  is  very  abundant 
in  suitable  habitat.  On  the  other  hand, 
other  commenters  argued  that  the 
distribution  of  legless  lizards  is  patchy, 
and  abundance  does  not  assure  survival 
when  the  human  impacts  involve 
habitat  destruction. 


Sen'ice  Response:  The  black  legless 
lizard,  like  other  small,  burrowing 
reptiles  can  occur  in  dense  populations, 
up  to  several  hundred  per  hectare,  in  a 
wide  range  of  habitats  (Turner  1977). 
The  distribution  of  legless  lizards 
within  their  range,  however,  is  dictated 
largely  by  soil  texture  (Hunt  1997,  in 
press).  Thus,  the  distribution  of  the 
black  legless  lizards  in  the  vicinity  of 
Monterey  Bay  is  expected  to  be 
somewhat  patchy.  The  results  of  surveys 
conducted  under  the  auspices  of  the 
CRMP  on  the  former  Fort  Ord  have 
conformed  to  the  prediction  of  a  patchy 
distribution.  Priman,-  threats  to  the 
lizard  identified  in  the  proposed  rule 
involved  uncertainties  associated  with 
the  clean-up  and  transfer  of  lands 
formerly  managed  by  Fort  Ord  and  the 
invasion  of  lizard  habitat  bv  exotic 
vegetation  (60  FR  39332-39334).  The 
significance  of  these  threats  is  discussed 
under  factors  A  and  E  of  the  "Summary 
of  Factors  Affecting  the  Species  ' 
section. 

Issue  8:  Two  commenters  questioned 
the  current  severity  of  the  threats  to  the 
black  legless  lizard  related  to  conversion 
of  the  dune  habitats  by  invasion  of 
exotic  plants  such  as  Carpobrotus  edulis 
and  Ammophila  arenaria.  The 
commenters  described  dune  restoration 
projects  in  detail,  including  exotic  plant 
eradication  on  previously  preser\ed 
Federal  and  State  lands,  newly 
protected  lands  associated  with  the 
closure  of  former  Fort  Ord,  and  private 
property,  and  argued  that  lizard  habitat 
is  becoming  more,  not  less  common  in 
the  Monterey  Bay  area.  On  the  other 
hand,  several  commenters  supported 
listing  because  of  concerns  about 
invasion  of  black  legless  lizard  habitat 
by  exotic  plant  species. 

Service  Response:  Most  of  the 
evidence  that  exotic  plants  are 
associated  with  low  abundances  of 
black  legless  lizards  is  indirect.  Using 
an  intensive  sampling  method.  Bur\ 
(1985)  demonstrated  that  black  legless 
lizards  were  less  abundant  in  mats  of 
Hottentot  fig  than  they  were  in  and 
around  native  dune  vegetation.  Soil 
chemistry,  thermal  properties  and 
invertebrate  prey  abundance  differ 
between  dune  habitats  dominated  by 
Carpobrotus  edulis  and  natural  dune 
habitats  (Bur\'  1985:  LawTence  Hunt. 
University  of  California,  Santa  Barbara, 
in  litt.  1995).  Since  about  1985,  a  host 
of  programs  on  Federal.  State,  and 
private  lands  have  been  initiated  to 
eradicate  exotic  plants  and  restore 
native  plant  communities  on  the  dune 
ecosystems  of  the  Monterey  Bav  area. 

At  present,  our  knowledge  of  the 
habitat  requirements  of  the  black  legless 
lizard,  and  of  the  methods  and  results 
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of  the  ongoing  dune  restoration  efforts 
suggests  that  the  black  legless  lizard  will 
benefit  substantially  if  these  programs 
continue.  A  more  complete  analysis  of 
impacts  of  exotic  vegetation  and  dune 
restoration  programs  on  the  black 
legless  lizard  is  given  under  Factor  E  of 
the  "Summary  of  Factors  Affecting  the 
Species"  section. 

Issue  9:  One  commenter  criticized  the 
Service's  heavy  reliance  on  the  Bury 
(1985)  status  report,  which  is  over  10 
years  old.  The  respondent  stated  that 
the  report  is  stale  and  no  longer 
accurate.  Citing  Roosevelt  Cainpobello 
Intern.  Park  v.  U.  S.  E.  P.  A..  684  F.2d 
1041,  1052-1055  (1st  Cir.  1982)  the 
commenter  argued  that  in  cases  where 
insufficient  information  exists,  the 
Service  is  obliged  to  develop  further 
scientific  data.  Likewise,  the  same 
commenter  argued,  citing  Citv  of 
Carmel-By-The-Sea  v.  U.S.  Dept.  Of 
Transp..  95  F.3d  892,  900  (9th  Cir. 
1996),  that  reliance  on  stale  scientific 
data  can  constitute  an  abuse  of 
discretion.  These  arguments  based  on 
the  same  court  decisions  also  were 
made  by  a  second  commenter. 

Sen'ice  Response:  Although  the  Bury 
(1985)  status  report  on  the  black  legless 
lizard  is  now  12  years  old.  it  remains 
accurate  and  still  useful.  It  provides  an 
extensive  analysis  of  the  distribution  of 
black  legless  lizards,  their  variation,  and 
their  habitats.  The  descriptions  of 
collection  localities  and  the  habitat 
conditions  are  of  sufficient  detail  to 
allow  current  workers  to  evaluate  short- 
term  changes  in  legless  lizard  habitat.  In 
a  clear  demonstration  that  the  Bury 
report  still  provides  valuable  historical 
information,  the  Service  received, 
during  the  public  comment  period,  a 
copy  of  a  site-by-site  comparison 
between  the  habitat  conditions 
described  by  Bury  in  1985  and  the 
current  conditions  at  those  same  sites 
(Michael  J.  Zander,  Zander  and 
Associates,  m  litt.  1995).  Without  the 
specific  site  and  habitat  condition 
information  contained  in  the  Bury 
report,  such  a  comparison  would  not 
have  been  possible.  Furthermore,  the 
Act  is  clear  in  its  requirement  that 
listing  decisions  be  based  "solely  on  the 
best  scientific  and  commercial  data 
available  [emphasis  added]  after 
conducting  a  review  of  the  status  of  the 
species.   .   ."  (16  U.S. C.  1533.  section 
4(b)(1)(A)).  The  Service,  therefore,  is  not 
obliged  to  develop  further  scientific  data 
beyond  that  which  is  available  to  it 
during  its  status  review. 

Issue  l():Two  commenters  supported 
the  listing,  registering  their  concern  that 
hybridization  between  black  and  silvery 
legless  lizards  represents  a  substantive 
threat  to  the  distinctness  of  the  black 


legless  lizard  as  a  distinct  biological 
entity. 

Service  Response:  Anecdotal  and 
published  reports  of  interbreeding 
between  black  legless  lizards  [Anniela 
p.  nigra]  and  silvery  legless  lizards  (A. 
p.  pulchra]  are  common  and  are  based 
on  apparent  intermediate  morphological 
traits  including  scalation,  body 
proportions,  and  coloration.  The 
currently  available  biochemical  and 
molecular  evidence  is  insufficient  to 
determine  the  extent  of  gene  flow,  past 
or  present,  between  populations  of 
legless  lizards  in  the  Monterey  Bay  area. 
No  evidence  exists,  therefore,  that 
hybridization  poses  a  threat  to  the  black 
legless  lizard. 

Summary  of  Factors  Affecting  the 
Species 

The  Act  and  implementing 
regulations  found  at  50  CFR  424.17(3) 
provide  the  basis  for  determining  a 
species  to  be  endangered  or  threatened 
and  for  withdrawing  a  proposed  rule 
when  the  proposal  has  not  been  found 
to  be  supported  by  available  evidence. 
The  five  factors  described  in  section 
4(a)(1)  of  the  Endangered  Species  Act. 
as  they  apply  to  the  withdrawal  of  the 
proposed  listing  of  the  black  legless 
lizard  [Annielia  pulchra  nigra],  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Primary  threats  to  the  black  legless 
lizard  identified  under  Factor  A  in  the 
proposed  rule  were  associated  with  the 
anticipated  closure  of  Fort  Ord, 
including  clean-up  and  the  disposition 
and  future  uses  of  the  former  Army 
base,  which  at  the  time  were  unknown 
(60  FR  39332).  Now  that  the  closure  of 
Fort  Ord  has  occurred,  the  significance 
of  these  threats  can  be  more  accurately 
assessed.  Under  the  Installation-Wide 
HMP.  roughly  6,800  ha  (17,000  ac)  of 
the  former  Fort  Ord  will  be  permanently 
protected  and  managed  for  plants  and 
wildlife,  including  the  black  legless 
lizard  (Michael  Houlemard,  Fort  Ord 
Reuse  Authority,  in  litt.  1997).  At  the 
time  of  the  proposed  rule,  the  extent  of 
occupied  black  legless  lizard  habitat 
was  uncertain,  with  estimates  ranging 
from  190  ha  (470  ac)  to  1,206  ha  (2,980 
ac).  Based  on  surveys  conducted  since 
the  proposed  rule  was  published  (80  FR 
39332),  it  is  now  known  that  at  least  546 
ha  (1,366  ac)  of  habitat  for  the  black 
legless  lizard  will  be  protected  on  the 
former  Ford  Ord  (US  Army  Corps  of 
Engineers  1997).  In  addition,  at  the  time 
of  the  proposed  rule,  the  black  legless 
lizard  was  thought  to  be  restricted  to 
sandy  coastal  plains  and  dunes  (60  FR 


39332).  It  has  now  been  found  in  a 
wider  variety  of  habitats,  including  live 
oak  woodland,  non-native  grassland/oak 
woodland  ecotone,  grassland/shrub, 
dune  scrub,  and  maritime  chaparral  (R. 
Beehler,  in  litt.  1997).  The  major  land 
manager  responsible  for  maintaining 
natural  habitats  in  the  interior  of  the 
former  Fort  Ord  is  the  BLM,  to  which 
the  U.S.  Army  has  already  transferred 
several  thousand  acres.  The  University 
of  California  Natural  Reserve  System 
will  manage  about  240  ha  (600  ac)  for 
field  research  and  teaching  as  well  as  for 
protection  and  enhancement  of 
biological  resources.  With  the 
implementation  of  the  HMP  a  large 
portion  of  the  undeveloped  remainder 
of  the  interior  Monterey  Dune  sheets 
will  be  protected,  making  the  Monterey 
dune  complex  (Cooper.  1967)  the  largest 
protected  dune  mass  in  California.  Since 
1995,  surveys  conducted  under  the 
auspices  of  the  CRMP  team  have 
demonstrated  a  wide,  but  apparently 
patchy,  distribution  of  dark-colored 
legless  lizards  on  former  Fort  Ord  lands 
(M.  Houlemard,  in  litt.  1997). 

The  Department  of  the  Army  also  is 
currently  in  the  process  of  transferring 
over  320  ha  (800  ac)  of  coastal  dunes 
along  a  roughly  6.4  km  (4  mi)  reach  to 
the  California  Department  of  Parks  and 
Recreation  (CDPR).  CDPR  management 
plans  on  Marina  State  Beach  and  on  the 
adjoining  coastal  dune  habitat  being 
transferred  from  the  former  Fort  Ord 
offer  permanent  protection  to  over  340 
ha  (850  ac)  of  black  legless  lizard  habitat 
(U.S.  Army  Corps  of  Engineers  1997). 
Furthermore,  as  a  result  of  a  recent 
Memorandum  of  Understanding 
between  the  City  of  Sand  City,  the 
Monterey  Peninsula  Regional  Parks 
District,  and  the  California  Coastal 
Commission,  75  to  80  percent  of  Sand 
City  coastal  habitat  adjacent  to  the 
former  Fort  Ord  will  be  preserved  as 
open  space  (David  Pendergrass,  Mayor, 
City  of  Sand  City,  in  litt.  1997). 

Other  threats  to  the  black  legless 
lizard  cited  under  Factor  A  in  the 
proposed  rule  included  military 
activities,  off-road  vehicle  activities, 
human  trampling,  and  sand  mining  (60 
FR  39332).  With  the  closure  of  Fort  Ord, 
military  activities  no  longer  threaten  the 
species  or  its  habitat.  Off-road  vehicle 
use  has  been  prohibited  on  all  public 
lands  along  Monterey  Bay  and  coastal 
portions  of  the  Monterey  Peninsula  for 
many  years.  The  effects  of  human 
trampling  are  being  reduced  by  active 
programs  that  involve  restricting  access 
to  designated  trails  with  symbolic  and 
cable  fencing  and  construction  of  sand 
ladders  and  boardwalks.  Sand  mining 
occurs  at  only  two  sites  and,  therefore, 
is  not  considered  to  be  a  significant 
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threat  in  the  absence  of  major  threats  to 
the  species  or  its  habitat. 

Although  land  development  was  not 
specifically  identified  as  a  major  threat 
in  the  proposed  rule,  at  least  one 
comment  received  during  the  public 
comment  period  suggested  that  this 
might  be  the  case.  A  comparison  of  the 
habitat  conditions  at  sites  described  by 
Bury  (1985)  with  their  current  status  (J. 
Dack.  City  of  Marina,  in  litt.  1997) 
shows  that  only  a  small  amount  of  black 
legless  lizard  habitat,  mostly  on  private 
lands,  has  been  developed  or  proposed 
for  development.  In  fact,  during  this 
period  both  land  ownership  and  land 
use  has  favored  the  protection  of  natural 
habitats.  The  majority  of  black  legless 
lizard  habitat  is  now  in  protected  status 
on  public  lands  such  as  the  State 
Beaches  where  most  dunes  have  been 
designated  as  Natural  Preserves.  Almost 
all  of  the  undeveloped  private  property 
parcels  are  already  the  subject  of  studies 
and  planning  efforts  which  will,  in  all 
likelihood,  lead  to  the  resolution  of 
future  land  uses  within  the  next  10 
years.  The  future  land  uses  on  the 
stretch  of  private  property  along  the 
coast  between  the  Salinas  River 
National  Wildlife  Refuge  and  Marina 
State  Beach  represent,  by  far,  tbe 
greatest  area  of  uncertainty  about  future 
conversion  of  black  legless  lizard  habitat 
for  human  uses. 

Because  of  the  widespread  occurrence 
of  the  endangered  Smith's  blue  butterfly 
along  the  Monterey  coast,  many  future 
development  proposals  along  the 
coastline  will  probably  be  subject  to  the 
Act  and  the  habitat  protections  that 
accompany  it.  On  these  lands,  proposed 
developments  may  be  permitted  via  the 
habitat  conservation  plan  (HCP)  process 
pursuant  to  section  10  of  the  Act.  Black 
legless  lizards  are  likely  to  benefit  from 
the  permanent  maintenance  of  natural 
plant  communities  on  HCP  lands 
preserved  for  the  Smith's  blue  butterfly. 
Thus,  the  Service  finds  no  evidence  that 
future  losses  of  black  legless  lizard 
habitat  from  land  conversion  constitute 
a  significant  threat  to  the  species. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Although  the  black  legless  lizard  is  of 
interest  to  many  people  because  it  is  an 
unusual  reptile,  overutilization  does  not 
appear  to  be  a  factor  threatening  the 
species  (Bury  1985).  The  State  of 
California  prohibits  taking  or  possession 
of  black  legless  lizards  without  a  special 
permit  (see  Factor  D).  Collection  of 
species  by  reptile  collectors  could  pose 
a  serious  threat  to  populations  that 
contain  few  individuals.  Legless  lizards 
are  not  commonly  collected  or  traded. 


however,  and  the  black  legless  lizard's 
small  size,  secretive  habits,  and  difficult 
maintenance  requirements  all  suggest 
that  the  international  trade  in  reptiles 
poses  an  insignificant  threat  to  the 
taxon. 

C.  Disease  or  Predation 

The  black  legless  lizard  is  not  known 
to  be  subject  to  catastrophic  disea.ses.  In 
surveys,  many  individuals  have  broken 
or  scarred  tails,  suggesting  predation 
(Bury  1985).  Miller  (1944)  believed  that 
predation  by  feral  house  cats  may 
negatively  affect  some  black  legless 
lizard  populations.  Threats  posed  by 
house  cats  and  other  predators 
associated  with  humans  can  be  expected 
whenever  urban  development 
encroaches  on  the  habitat  of  this  lizard. 
The  well  documented  persistence  of 
black  legless  lizards  for  several  decades 
in  urban  and  suburban  areas  within  the 
Monterey  Bay  area  and  the  Monterey 
Peninsula  settings  suggests,  however, 
that  predation  is  a  minor  threat  and  the 
risk  of  even  local  extirpation  due  to 
predators  associated  with  humans  is 
probably  low. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  black  legless  lizard  is  listed  as  a 
protected  reptile  under  Section  650  of 
the  Title  XIV  California  Sport  Fishing 
Regulations.  Except  under  special 
permit  from  the  California  Department 
of  Fish  and  Game,  collection  of  black 
legless  lizards  is  prohibited  by  the  State 
of  California.  The  habitat  of  this  species 
is  not  specifically  protected  by  any  State 
or  Federal  regulation.  Land  use  on  black 
legless  lizard  habitat  is  controlled  by 
local  zoning,  California  State  Park 
regulations  on  State  Beaches  such  as 
Marina  and  Monterey  State  Beaches, 
and  land  management  practices  on 
Federal  lands,  including  the  Salinas 
River  National  Wildlife  Refuge,  portions 
of  the  former  Fort  Ord  and  the  Naval 
Post-graduate  School.  The  black  legless 
lizard  is  often  given  special 
consideration  in  land  use  planning  and 
in  National  Environmental  Policy  Act 
and  CEQA  compliance  documents.  The 
California  Coastal  Act  regulates 
development  within  the  coastal  zone 
and  has  slowed  the  loss  of  coastal 
habitats  such  as  the  dunes  and  sand 
habitats  used  by  black  legless  lizards. 
On  Federal  lands,  the  black  legless 
lizard  has  also  been  afforded  some 
protection  indirectly  through  special 
management  for  Federal  listed  and 
candidate  plant  species  that  occur  in 
coastal  areas.  Where  the  black  legless 
lizard  occurs  with  the  endangered 
Smith's  blue  butterfly,  which  is  the  case 
throughout  much  of  the  black  legless 


lizard's  range,  protection  of  habitat  for 
the  butterfly  is  likely  to  also  benefit  the 
lizard.  As  discussed  under  Factor  A, 
most  undeveloped  private  property 
within  the  range  of  the  black  legless 
lizard  is  already  the  subject  of  impact 
studies  and  development  planning 
efforts,  and  it  is  highly  likely  that  a 
stable  equilibrium  between  urbanization 
and  habitat  protection  will  be  achieved 
in  the  foreseeable  future.  In  addition, 
the  trend  toward  con\ersion  of  natural 
dune  plant  communities  by  exotic 
vegetation  has  been  reversed  (see  Factor 
E)  and  should  soon  lead  to  a  significant 
increase  in  suitable  habitat  for  the  black 
legless  lizard.  Therefore,  the  inadequacy 
of  existing  regulatory  mechanisms  does 
not  constitute  a  significant  threat  to  the 
black  legless  lizard. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Nearly  all  known  coastal  black  legless 
lizard  localities  support  populations  of 
exotic  plants  such  as  Carpobrotus 
edulis.  Ammophila  arenaria,  ice  plant 
[Mesembryanthemum  crystallinum), 
and  veldt  grass  [Ehrharta  calycina). 
Legless  lizards  are  primarily  associated 
with  moist  soil  and  leaf  litter  under 
native  vegetation  such  as  bush  lupine 
(Lupinus  albifrons).  mock  heather 
[Haplopappus  ericoides).  and  sagewort 
(Artemisia  sp.)  and  appear  to  be  less 
abundant  in  areas  dominated  by 
Carpobrotus  edulis  (Miller  1944. 
Stebbins  1954,  Bury  1985.  City  of  Sand 
City  1992).  During  habitat  restoration  at 
Asilomar  State  Beach,  where  C.  edulis 
was  removed  by  hand  from  over  12  ha 
(30  ac),  black  legless  lizards  were  not 
found  in  pure  stands  of  C.  edulis.  but 
were  found  where  Carpobrotus  edulis 
grew  in  mixed  stands  with  native  shrubs 
(Tom  Moss,  pers.  comm.  1993).  Pure 
stands  of  some  exotic  plants  may  alter 
the  substrate  or  prey  base  in  a  way  that 
is  detrimental  to  black  legless  lizards. 
While  the  mechanism  is  unclear,  exotic 
plants  may  influence  soil  temperature  or 
moisture  differently  than  native 
vegetation.  Some  types  of  exotic  plants, 
including  ice  plants,  support  a  smaller 
arthropod  prey  base  than  native  plant 
communities  (Miller  1944,  Stebbins 
1954,  Nagano  et  al.  1981)  and  it  is 
known  that  some  ice  plants  can  cause 
increased  salt  concentrations  in  soil 
(Kloot  1983).  Bun,'  (1985)  speculated 
that  ice  plants  may  make  habitat 
unsuitable  for  black  legless  lizards 
either  because  they  have  trouble 
maintaining  their  water  balance  in  the 
substrate,  or  indirectly  through 
reductions  in  arthropod  abundance. 

In  his  status  report.  Bury  (!985)  found 
widespread  patches  of  ice  plant  and 
other  exotic  vegetation  on  most  of  the 
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sites  he  surxeyed.  On  undeveloped  sites 
such  as  the  State  beaches,  as  well  as  on 
smaller  fragments  of  dunes  along 
developed  stretches  of  coastline,  the 
amount  of  habitat  available  to  black 
legless  lizards  was  limited  by  the 
presence  of  exotic  plants,  primarily  C. 
edulis.  As  a  result  of  a  variety  of 
publicly  and  privately  funded 
restoration  projects  and  volunteer  efforts 
since  1985,  however,  most  extant 
coastal  dunes  in  the  Monterey  Bay  area 
have  had  at  least  some  level  of  exotic 
plant  removal  and  native  plant 
revegetation.  The  sites  Bury  surveyed 
which  now  have  dune  restoration 
programs  include  all  of  the  State 
beaches,  most  notably  Sunset  State 
Beach.  Salinas  River  State  Beach, 
Marina  State  Beach,  and  Asilomar  State 
Beach.  Another  restoration  effort  is 
underway  at  the  U.S.  Navy  Post- 
graduate School  (Cowan  1996)  where,  at 
the  time  of  the  Bury  status  report,  the 
natural  dune  plant  community  on  this 
site  was  restricted  to  a  0.5-ha  (1.2-ac) 
patch.  Over  the  subsequent  15  years, 
restoration  has  occurred  on  10  ha  (25  ac) 
of  the  16  ha  (40  ac)  of  dunes  on  the  site. 
Several  other  sites,  most  not  specifically 
mentioned  by  Bury,  have  ongoing  exotic 
plant  removal  and  revegetation 
programs,  including  the  Monterey 
Peninsula  Regional  Parks  District  lands 
near  the  City  of  Marina  and  the  old 
landfill  on  the  Sand  City  coastline,  the 
old  Phillips  Petroleum  site  near  the  City 
of  Monterey,  which  has  recently  been 
purchased  by  the  CDPR,  and  the  City  of 
Monterey's  program  at  Del  Monte 
Beach.  Some  dune  restoration  projects 
including  exotic  plant  removal  and 
revegetation  are  also  occurring  on 
private  property  in  and  around  Seaside 
and  Sand  City,  and  on  the  Monterey 
Peninsula.  Two  examples  of  projects  on 
the  Monterey  Peninsula  are  the  efforts  to 
protect  and  manage  about  24  ha  (60  ac) 
of  created  and  restored  dunes  and  about 
6.8  ha  (17  ac)  of  natural  dunes  near  the 
golf  course  at  Spanish  Bay  and  the 
restoration  on  about  2  ha  (5  ac)  of  dunes 
at  Fan  Shell  Beach  near  Spyglass  Hill, 
Cypress  Point. 

The  largest  contiguous  coastal  tract  of 
black  legless  lizard  habitat  surveyed  by 
Bury  was  on  the  former  Fort  Ord.  Bury 
identified  about  190  ha  (470  ac)  along  a 
roughly  6.4  km  (4  mi)  stretch  of  coastal 
dunes.  At  the  time.  Fort  Ord  was  an 
active  U.S.  Army  base  and  the  dunes 
and  native  vegetation  were  highly 
disturbed  by  past  and  ongoing  military 
activities.  Bury  reported  that  the  dunes 
were  covered  by  Carpobrotus  edulis  and 
supported  little  native  vegetation. 
Although  Fort  Ord  has  been 
decommissioned,  this  habitat  remains  in 


much  the  same  condition  as  it  was 
when  Bury  described  it.  However,  under 
the  authority  of  the  HMP  for  the  former 
Fort  Ord,  over  340  ha  (850  ac)  along  the 
stretch  of  beach  described  by  Bury  will 
be  transferred  from  the  U.S.  Army  to  the 
CDPR  (U.S.  Army  Corps  of  Engineers 
1997).  The  HMP  calls  for  preservation 
and  exotic  plant  removal,  as  well  as 
restoration  and  maintenance  of  native 
dune  plant  communities  on  over  280  ha 
(700  ac). 

Because  the  current  trend  is  toward 
restoration  of  coast  dune  ecosystems,  it 
is  unlikely  that,  in  the  foreseeable 
future,  conversion  of  black  legless  lizard 
habitat  by  exotic  vegetation  will  occur  at 
levels  similar  to  those  between  the  time 
of  the  natural  history  studies  of  Miller 
(1944)  and  the  Bury  status  review 
(1985).  Most  likely,  the  ratio  between 
exotic  and  native  vegetation  in  the 
Monterey  Bay  area  dunes  within  the 
foreseeable  future  will  reflect  funding 
levels  and  commitment  to  the  various 
restoration  programs.  Because  black 
legless  lizards  have  been  encountered 
recently  on  several  restoration  and 
revegetation  sites  on  Monterey  Bay  and 
the  Monterey  Peninsula,  including 
Marina  State  Beach,  the  U.S.  Navy  Post- 
graduate School  and  Asilomar  State 
Beach,  it  appears  that  they  are  able  to 
live  in  restored  dune  habitats. 

Although  there  may  be  short-term 
negative  effects  on  black  legless  lizards 
from  some  restoration  methods  (e.g.,  the 
use  of  glyphosphate  instead  of  hand 
harvest  for  Carpobrotus  edulis  removal), 
the  Service  is  aware  of  no  evidence  that 
any  such  effects  pose  a  significant  threat 
to  the  species. 

Fragmentation  of  existing  black 
legless  lizard  habitat  due  to  the 
construction  of  roads,  golf  courses,  and 
other  urban  development  was  identified 
as  a  potential  threat  in  the  proposed  rule 
(60  FR  39334).  However,  based  on 
additional  review  and  new  information 
the  Service  no  longer  believes  that 
habitat  fragmentation  poses  a  significant 
threat  to  the  species  in  the  foreseeable 
future.  The  common  occurrence  of 
legless  lizards  in  residential 
neighborhoods,  on  agricultural  and 
commercial  properties,  in  and  around 
the  roughs  adjacent  to  golf  course 
fairways,  and  even  under  paved 
roadways  suggests  that  this  is  not  a 
significant  threat.  Although 
fragmentation  may  increase  the 
vulnerability  of  smaller  populations  to 
local  extirpation  from  random  events, 
the  large  blocks  of  relatively 
un fragmented  habitat  that  are  already 
protected,  or  will  likely  be  protected  in 
the  foreseeable  future,  are  sufficient  to 
buffer  the  effects  of  random  events  on 
larger  populations.  Therefore,  the 


overall  impact  of  random  events  to  the 
black  legless  lizard  is  unlikely  to  be 
significant. 

The  proposed  rule  also  identified 
relatively  low  fecundity  in  the  black 
legless  lizard  as  a  potential  threat, 
because  it  implied  a  relatively  long 
population  recovery  time  and  a 
heightened  sensitivity  to  habitat 
degradation  from  off-road  vehicles, 
trampling,  and  other  disturbances  (60 
FR  39334).  Because  the  black  legless 
lizard  is  now  known  to  occur  in  many 
areas  protected  from  such  disturbances, 
and  in  other  areas  that  will  likely  be 
protected  from  such  disturbances  in  the 
near  future,  relatively  low  fecundity,  in 
and  of  itself,  is  not  likely  to  pose  a 
significant  threat  to  the  survival  of  the 
species. 

In  the  proposed  rule  (60  FR  39334), 
the  Service  also  identified  strong  storms 
and  periodic  extremely  high  tides  as 
potential  threats  to  the  species.  Because 
the  black  legless  lizard  is  now  known  to 
occur  in  protected  areas  throughout  its 
range,  the  Service  now  believes  that  the 
threat  posed  by  such  rare,  random 
weather  events  is  unlikely  to  be 
significant  to  the  survival  of  the  species. 
There  are  other  random  factors  with  the 
potential  to  affect  small,  isolated 
populations.  There  is,  however,  too 
little  known  about  population  size  and 
how  it  fluctuates,  population  structure, 
and  the  dispersal  capabilities  of  the 
black  legless  lizard  to  support  more  than 
speculation  about  the  potential  threat 
posed  by  random  events  on  this  species. 
The  Service  is  not  aware  of  any 
evidence  suggesting  that  random  events 
pose  a  significant  degree  of  threat  to  the 
black  legless  lizard. 

Finding  and  Withdrawal 

The  Service  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  the 
black  legless  lizard.  The  withdrawal  is 
based  primarily  on  the  finding  that  the 
black  legless  lizard  is  now  known  to 
occur  in  a  wider  variety  of  habitats  than 
previously  thought  and  that  a  large 
proportion  of  the  remaining  habitat  of 
the  lizard  is  already  protected  from 
urbanization  and  commercial 
development  on  public  lands  (U.S. 
Army  Corps  of  Engineers  1997;  D. 
Pendergrass,  in  lift.  1997;  M. 
Houlemard,  in  litt.  1997),  and  on  the 
likelihood  that  widespread  losses  of 
habitat  due  to  the  invasion  of  exotic 
vegetation  are  unlikely  to  continue  in 
the  foreseeable  future.  Moreover,  the 
current  trend  is  toward  restoration  of 
coastal  ecosystems,  a  trend  that  should 
increase  the  available  habitat  for  the 
black  legless  lizard.  In  addition,  because 
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of  the  existing  protected  habitat  areas 
and  other  areas  likely  to  receive  some 
protection  in  the  foreseeable  future, 
potential  threats  from  habitat 
fragmentation,  relatively  low  fecundity, 
and  extreme  weather  events  cited  in  the 
proposed  rule  are  now  considered 
unlikely  to  pose  significant  threats  to 
the  survival  of  the  species. 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Ventura  Fish  and  Wildlife  Office 
(see  ADDRESSES  section). 

Author.  The  primary  author  of  this 
document  is  Steve  Morey,  Sacramento 
Fish  and  Wildhfe  Office,  U.S.  Fish  and 
Wildlife  Service,  3310  El  Camino, 
Sacramento,  California  95821-6340 
(916/979-2710). 

Authority 

The  authority  for  this  action  is  section 
4{b)(6)(B)(ii)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq.). 

Dated:  July  29,  1998. 
Jamie  Rappaport  Clark, 

Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  98-21565  Filed  8-11-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Telephone  Bank 

Sunshine  Act  Meeting 

AGENCY:  Rural  Telephone  Bank,  USDA. 
action:  Staff  briefing  for  the  Board  of 
Directors. 

TIME  AND  DATE:  2:00  p.m.,  Thursday. 

August  20,  1998. 

PLACE:  Room  0204.  South  Building. 

Department  of  Agriculture.  1400 

Independence  Avenue,  SVV., 

Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED:  General 

discussion  involving: 

1.  Current  telecommunications 
industry  issues: 

2.  Retirement  of  class  A  stock  in  FY 
1998; 

3.  Annual  dividend  rate  for  class  C 
stock: 

4.  Liquidating  account  and  Federal 
Credit  Reform: 

5.  Status  of  PBO  planning; 

6.  Allowance  for  loan  losses  reserve: 

7.  Annual  report  for  FY  1997;  and 

8.  Administrative  issues. 
ACTION:  Board  of  Directors  Meeting. 

TIME  AND  DATE:  9:00  a.m.,  Friday.  August 

21,  1998. 

PLACE:  The  Williamsburg  Room,  Room 

104-A,  famie  L.  Whitten  Building, 

Department  of  Agriculture,  1400 

Independence  Avenue,  SW.. 

Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

following  matters  have  been  placed  on 

the  agenda  for  the  Board  of  Directors 

meeting: 

1.  Call  to  order. 

2.  Action  on  the  May  15.  1998, 
Minutes. 

3.  Report  on  loans  approved  in  the 
third  quarter  of  FY  1998. 

4.  Summary  of  financial  activity  for 
the  third  quarter  of  FY  1998. 


5.  Consideration  of  resolution  to  retire 
class  A  stock  in  FY  1998. 

6.  Consideration  of  resolution  to  set 
annual  class  C  stock  dividend  rate. 

7.  Action  on  the  Bank's  annual  report 
for  FY  1997. 

8.  Adjournment. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Orren  E.  Cameron  III,  Acting  Assistant 
Governor,  Rural  Telephone  Bank,  (202) 
720-9554. 

Dated:  August  7.  1998. 
VVally  Beyer, 

Governor.  Rural  Telephone  Bank. 

|FR  Doc.  98-21760  Filed  8-10-98;  2:38  pm] 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Passenger  Vessel  Access  Advisory 
Committee;  Meeting 

AGENCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  appointment  of 

advisory  committee  members  and  date 

of  first  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  decided  to 
establish  an  advisory  committee  to 
assist  it  in  developing  a  proposed  rule 
on  accessibility  guidelines  for  newly 
constructed  and  altered  passenger 
vessels  covered  by  the  Americans  with 
Disabilities  Act.  The  Passenger  Vessel 
Access  Advisory  Committee 
(Committee)  includes  organizations 
which  represent  the  interests  affected  by 
the  accessibility  guidelines  for 
passenger  vessels.  This  notice  also 
announces  the  times  of  the  first 
Committee  meeting,  which  will  be  open 
to  the  public.  A  subsequent  notice  will 
announce  the  specific  location  within 
the  Washington,  DC  area,  where  the 
meeting  will  be  held. 
DATES:  The  first  meeting  of  the 
Committee  is  scheduled  for  September 
24  and  25,  1998,  beginning  at  9:00  a.m. 
and  ending  at  5:00  p.m.  each  day. 
ADDRESSES:  A  subsequent  notice  will 
announce  the  specific  location  within 
the  Washington,  DC  area,  where  the 
meeting  will  be  held. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Beatty,  Office  of  Technical  and 


Information  Services.  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street,  N\V.,  suite  1000, 
Washington,  DC,  20004-1111. 
Telephone  number  (202)  272-5434 
extension  19  (Voice);  (202)  272-5449 
(TTY).  E-mail  pvaac@access-board.gov. 
This  document  is  available  in  alternate 
formats  (cassette  tape,  Braille,  large 
print,  or  computer  disk)  upon  request. 
This  document  is  also  available  on  the 
Board's  Internet  Site  (http:// 
wrww.access-board.gov/rules/ 
pvaac.htm). 

SUPPLEMENTARY  INFORMATION:  On  March 
30,  1998,  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  published  a  notice 
of  intent  to  establish  an  advisory 
committee  to  provide  recommendations 
for  developing  a  proposed  rule 
addressing  accessibility  guidelines  for 
newly  constructed  and  altered 
passenger  vessels  covered  by  the 
Americans  with  Disabilities  Act.  63  FR 
15175  (March  30,  1998).  The  notice 
identified  the  interests  that  are  likely  to 
be  significantly  affected  by  the 
accessibility  guidelines:  owners  and 
operators  of  various  passenger  vessels; 
designers  or  manufacturers  of  passenger 
vessels;  individuals  with  disabilities; 
and  others  affected  by  accessibility 
guidelines  for  passenger  vessels. 

Over  90  nominations  were  submitted. 
Approximately  30  nominations  were 
received  from  travel  consultants.  About 
17  other  nominations  were  received 
from  individual  members  of  the  public 
who  have  disabilities  (or  have  family 
members  who  have  disabilities),  most  of 
whom  indicated  that  they  have 
experience  with  passenger  vessels.  Eight 
nominations  were  received  from 
organizations  representing  persons  with 
disabilities.  Over  15  nominations  were 
received  from  access  consultants  and 
attorneys  with  experience  in 
accessibility  issues.  The  remaining 
nominations  primarily  consisted  of 
organizations  representing  the  passenger 
vessel  industry  which  includes  some 
State  and  local  government  entities. 

For  the  reasons  stated  in  the  notice  of 
intent,  the  Access  Board  has  determined 
that  establishing  the  Passenger  Vessel 
Access  Advisory  Committee 
(Committee)  is  necessary  and  in  the 
public  interest.  The  Access  Board  has 
appointed  23  members  to  the  Committee 
from  the  following  organizations: 
American  Classic  Voyages 
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American  Society  of  Travel  Agents, 

Committee  on  Travel  for  Persons  with 

Disabilities 
BB  Riverboats 
Boston  Commission  for  Persons  with 

Disabilities 
Chesapeake  Region  Accessible  Boating 
Cruise  Consultants  International 
International  Council  of  Cruise  Lines 
Maine  Department  of  Transportation 
National  Association  of  Charterboat 

Operators 
National  Tour  Association 
Paralyzed  Veterans  of  America 
Passenger  Vessel  Association 
Port  of  San  Francisco 
Princess  Cruises 
Rhode  Island  Tourism  Division 
Self  Help  for  Hard  of  Hearing  People 
Society  for  the  Advancement  of  Travel 

for  the  Handicapped 
Society  of  Naval  Architects  and  Marine 

Engineers 
Southeast  Alaska  Independent  Living 
Southwest  Disability  and  Business 

Technical  Assistance  Center 
Transportation  Institute 
University  of  Alaska  Fairbanks 
Washington  State  Department  of 

Transportation 

The  Access  Board  regrets  being 
unable  to  accommodate  all  requests  for 
membership  on  the  Committee.  In  order 
to  keep  the  Committee  to  a  size  that  can 
be  effective,  it  was  necessary  to  limit 
membership.  It  is  also  desirable  to  have 
balance  among  members  of  the 
Committee  representing  different 
clusters  of  interest,  such  as  disability 
organizations  and  the  passenger  vessel 
industry.  The  Committee  membership 
identified  above  provides  representation 
for  each  interest  affected  by  issues  to  be 
discussed. 

Committee  meetings  will  be  open  to 
the  public  and  interested  persons  can 
attend  the  meetings  and  communicate 
their  views.  Members  of  the  public  will 
have  an  opportunity  to  address  the 
Committee  on  issues  of  interest  to  them 
and  the  Committee.  Members  of  groups 
or  individuals  who  are  not  members  of 
the  Committee  may  also  have  the 
opportunity  to  participate  with 
subcommittees  of  the  Committee.  The 
Access  Board  believes  that  participation 
of  this  kind  can  be  very  valuable  for  the 
advisory  committee  process. 
Additionally,  all  interested  persons  will 
have  the  opportunity  to  comment  when 
the  proposed  accessibility  guidelines  for 
passenger  vessels  are  issued  in  the 
Federal  Register  by  the  Access  Board. 

The  meeting  will  be  held  at  a  site 
accessible  to  individuals  with 
disabilities.  Sign  language  interpreters 
and  real-time  captioning  will  be 
provided.  Decisions  with  respect  to 


future  meetings  will  be  made  at  the  first 
meeting.  Notices  of  future  meetings  will 
be  published  in  the  Federal  Register. 
Thurman  M.  Davis,  St., 

Chairman.  Architectural  and  Transportation 

Barriers  Compliance  Board. 

|FR  Doc.  98-21637  Filed  8-11-98;  8:45  am] 

BILUNG  CODE  81 50-01 -P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Technical  Advisory  Committees; 
Notice  of  Recruitment  of  Private-Sector 
Members 

SUMMARY:  Technical  Advisory 
Committees  (TACs)  advise  the 
Department  of  Commerce  on  the 
technical  parameters  for  export  controls 
applicable  to  dual-use  commodities  and 
technology  and  on  the  administration  of 
those  controls.  The  TACs  are  composed 
of  representatives  from  industry  and 
Government  representing  diverse  points 
of  view  on  the  concerns  of  the  exporting 
community.  Industry  representatives  are 
selected  from  firms  producing  a  broad 
range  of  goods,  technologies,  and 
software  presently  controlled  for 
national  security,  foreign  policy, 
nonproliferation,  and  short  supply 
reasons  or  that  are  proposed  for  such 
controls,  balanced  to  the  extent  possible 
among  large  and  small  firms. 

TAC  members  are  appointed  by  the 
Secretar\'  of  Commerce  and  ser\'e  terms 
of  not  more  than  four  consecutive  years. 
The  membership  reflects  the 
Department's  commitment  to  attaining 
balance  and  diversity.  TAC  members 
must  obtain  secret-level  clearances  prior 
to  appointment.  These  clearances  are 
necessary  so  that  members  can  be 
permitted  access  to  relevant  classified 
information  needed  in  formulating 
recommendations  to  the  Department  of 
Commerce.  Each  TAC  meets 
approximately  4  times  per  year. 
Members  of  the  TACs  will  not  be 
compensated  for  their  services. 

Three  TACs  are  currently  seeking  to 
fill  membership  vacancies.  Those  TACs 
and  the  areas  in  which  they  advise  the 
Department  of  Commerce  are  the 
following:  the  Materials  TAC — Control 
List  Category  1  (materials,  chemicals, 
microorganisms,  and  toxins);  the 
Information  Systems  TAC — Control  List 
Category  3  (electronics — test, 
inspection,  and  production  equipment 
section).  Category  4  (computers),  and 
Category  5  (telecommunications  and 
information  security);  and  the  Sensors 
and  Instrumentation  TAC — Control  List 
Category  3  (electronics — systems, 


equipment,  and  components  section) 
and  Categor\-  6  (sensors  and  lasters). 

To  respond  to  this  Notice  of 
Recruitment,  please  send  a  fact  sheet  on 
your  company  as  well  as  a  resume/ 
biography  to  the  following  address:  Ms 
Lee  Ann  Carpenter.  OAS/EA/BXA  MS: 
3886C,  U.S.  Department  of  Commerce, 
15th  St.  &  Pennsvlvania  Ave.,  N.W.. 
Washington,  D.C.  20230. 

Materials  may  also  be  faxed  to  Ms. 
Carpenter  at  (202)  501-8024 
DEADLINE:  This  Notice  of  Recruitment 
will  be  open  for  20  days  from  date  of 
publication  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Lee  Ann  Carpenter  on  (202)  482-2583. 

Dated:  .August  5.  1998. 

R.  Roger  Majak. 

Assistant  Secretary  for  Export 
Administration. 

(PR  Doc  98-21  55.S  Filed  8-11-98:  845  am) 

BILUNG  CODE  3510-33-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[ A-1 22-804 ;  C-1 22-805] 

New  Steel  Rail,  Except  Light  Rail,  From 
Canada;  Notice  of  Termination  of 
Changed  Circumstances 
Administrative  Reviews  and 
Clarification  of  Scope  Language 

agency:  Import  .Administration. 
Internationa!  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Termination  of 
Changed  Circumstances  Administrative 
Reviews  and  Clarification  of  Scope 
Language. 

SUMMARY:  On  September  15.  1989.  the 
Department  of  Commerce  (the 
Department)  published  an  antidumping 
duty  order  on  new  steel  rail,  except  light 
rail,  from  Canada.  The  Department 
published  a  countervailing  duty  order 
on  new  steel  rail,  except  light  rail,  from 
Canada  on  September  22.  1989.  On  June 
11,  1996.  the  Department 
simultaneously  initiated  antidumping 
and  counter\ailing  duty  changed 
circumstances  administrative  reviews  of 
these  orders  and  issued  the  preliminary 
results  of  these  reviews  with  intent  to 
revoke  the  orders  in  part.  The 
Department  is  now  terminating  these 
reviews. 

EFFECTIVE  DATE:  August  12.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Zev 
Primor  or  Tom  Futtner,  Office  of 
Antidumping  and  Countervailing  Duty 
Enforcement,  Office  4.  import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
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Commerce.  14th  Street  and  Constitution 
Avenue.  NW.  Washington,  DC  20230; 
telephone  (202)  482-4114  and  (202) 
482-3814,  respectively. 
SUPPLEMEhfTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  Januarv'  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  as  codified  at  19  CFR 
Part  353  (1996). 

Background 

On  August  3,  1989,  the  Department 
published  the  final  determinations  in 
the  antidumping  and  countervailing 
duty  investigations  (54  FR  31984)  of 
new  steel  rail,  except  light  rail,  from 
Canada.  Subject  merchandise  was 
described  as  rail  weighing  60  pounds 
per  yard  or  more.  The  Department 
published  the  antidumping  duty  order 
on  new  steel  rail  on  September  15,  1989, 
(54  FR  38263).  Following  the 
publication  of  the  antidumping  duty 
order,  the  Department  published  the 
countervailing  duty  order  and  an 
amendment  to  the  final  affirmative 
countervailing  duty  determination  on 
new  steel  rail,  except  light  rail,  from 
Canada  on  September  22,  1989,  (54  FR 
39032). 

On  Februar)'  1,  1996,  Gerdau  MRM 
Steel.  Inc.  (Gerdau),  a  Canadian  exporter 
of  new  steel  rail,  requested  that  the 
Department  conduct  changed 
circumstances  administrative  reviews  to 
determine  whether  to  partially  revoke 
the  antidumping  and  countervailing 
duty  orders  with  regard  to  nominal  60 
ASCE/ASTM  Al-92  new  steel  rail.  The 
application  of  these  orders  to  imports  of 
new  steel  rail  other  than  60  ASCE/ 
ASTM  Al-92  is  not  affected  by  these 
requests. 

On  March  29,  1996,  petitioner, 
Bethlehem  Steel  Corp.  (Bethlehem), 
advised  the  Department  that  it  has  no 
interest  in  maintaining  the  antidumping 
and  countervailing  duty  orders  on  60 
ASCE/ASTM  Al-92  new  steel  rail.  In 
addition,  Gerdau  informed  the 
Department  that  it  had  canvassed 
interested  parties  known  to  it  to  be 
actively  involved  in  the  production  of 
60  ASCE/ASTM  Al-92  steel  rail  in  the 
United  States,  and  had  not  found  any 
opposition  to  the  revocation  of  the 
orders  with  regard  to  this  steel  rail  size. 

The  industry  survey  and  affirmative 
statement  of  no  interest  by  petitioner  in 
the  antidumping  and  countervailing 
duty  cases  constituted  changed 


circumstances  sufficient  to  warrant  the 
initiation  of  the  changed  circumstances 
reviews  pursuant  to  section  751(b)  of 
the  Act.  On  June  11,  1996,  the 
Department  simultaneously  initiated  the 
antidumping  and  countervailing  duty 
changed  circumstances  administrative 
reviews  and  issued  the  preliminary 
results  of  these  reviews  with  intent  to 
revoke  the  orders  in  part.  In  these 
results,  we  invited  interested  parties  to 
comment  on  the  proposed  partial 
revocations  of  the  antidumping  and 
countervailing  duty  orders  with  respect 
to  nominal  60  ASCE/ASTM  Al-92  new 
steel  rail  from  Canada. 

On  June  18,  1996,  Steel  of  West 
Virginia,  Inc.,  (SWV),  a  domestic 
producer  of  steel  rail,  objected  to  the 
Department's  intent  to  revoke  the 
antidumping  and  countervailing  duty 
orders  with  respect  to  the  nominal  60 
ASCE/ASTM  steel  rail  size,  noting  that 
it  had  not  been  canvassed  by 
respondent.  Gerdau  submitted  a  rebuttal 
brief  on  July  2,  1996,  urging  the 
Department  to  reject  SWV's  objection. 
Gerdau  argued  that  SWV  did  not 
produce  60  ASCE/ASTM  Al-92  steel 
rail,  and  if  it  did,  was  an  insignificant 
producer.  On  August  14,  1996,  we  sent 
a  questionnaire  to  SWV  asking  the 
company  to  clarify  the  products  it 
produced.  On  August  18,  1996,  SWV 
responded  with  information  indicating 
that  it  had  the  production  capability  and 
was  producing  nominal  60  ASCE/ASTM 
Al-92  steel  rail. 

Subsequent  to  the  publication  of  the 
preliminary  changed  circumstances 
results,  the  Department  determined  that 
the  scope  language  in  the  antidumping 
and  countervailing  duty  orders  required 
clarification  with  regard  to  new  steel 
rail  weighing  60  pounds  per  yard. 
Specifically,  the  product  description  in 
the  original  antidumping  and 
countervailing  duty  petitions,  the 
Federal  Register  notices  initiating  these 
two  investigations,  the  preliminary 
determinations  of  the  Commerce 
Department  and  the  International  Trade 
Commission  (ITC),  and  the 
questionnaires  used  by  both  the 
Commerce  Department  and  the  ITC  all 
refer  to  new  steel  rail  as  product 
weighing  more  than  60  pounds  per  yard 
(emphasis  added).  In  addition,  the 
petition  and  the  ITC  reports  identify  the 
only  remaining  producers  of  subject  rail 
as  Bethlehem  and  CF&I  Steel,  Inc.  (CF&I 
Steel),  the  petitioners  in  this  case. 
Furthermore,  the  petitioners  referred  to 
West  Virginia  Steel  Corporation  and  the 
ITC  report  referred  to  SWV  as  producers 
of  "light  rail,"  or  rail  that  weighs  60 
pounds  or  less  per  yard.  However,  in  the 
final  Commerce  Department 
determinations,  the  Department 


introduced  metric  quantities  of  the 
covered  rail  characterizing  the  subject 
merchandise  as  "at  least  30  kilograms 
per  meter  or  60  pounds  per  yard" 
(emphasis  added). 

In  light  of  the  above,  we  sent  letters 
to  interested  parties  on  March  6,  1997, 
inviting  comments  on  this  language 
change.  In  addition,  we  notified  parties 
that  the  Department  had  decided  to 
extend  the  deadline  for  the  final  results 
of  the  changed  circumstances  reviews  to 
consider  any  comments  made  by  the 
parties  on  this  potential  issue. 

On  March  20,  1997,  Gerdau  submitted 
comments  which  repeated  its 
justification  for  partial  revocations  of 
the  orders  with  respect  to  60  ASCE/ 
ASTM  Al-92  new  steel  rail.  On  March 
27,  1997,  Bethlehem  submitted  rebuttal 
comments  arguing  that  the  Department 
could  not  partially  revoke  the  orders 
with  respect  to  60  pounds  per  yard  steel 
rail  because,  based  upon  the  evidence 
on  the  record,  these  rails  were  never 
intended  to  be  covered  by  the  orders.  In 
addition,  Bethlehem  urged  the 
Department  to  issue  a  scope 
determination  that  excluded  nominal  60 
pounds  per  yard  steel  rail  from  the 
scope  of  the  orders.  SWV  did  not 
comment. 

Based  upon  a  review  of  documents  on 
the  record  of  this  proceeding  and  the 
industry  analysis  contained  in  the  ITC's 
reports,  the  Department  preliminarily 
concluded  that  the  scope  language  of 
these  orders  should  be  clarified  to 
define  the  excluded  light  steel  rail  as 
rail  weighing  60  pounds  per  yard.  (30 
kilograms  per  meter)  or  less.  We  issued 
a  preHminary  clarification  of  scope 
language,  giving  interested  parties  an 
opportunity  to  submit  both  comments 
and  rebuttal  comments.  See, 
Memorandum  from  Richard  W. 
Moreland,  Acting  Deputy  Assistant 
Secretary,  Import  Administration, 
Group  11,  to  Robert  S.  LaRussa,  Assistant 
Secretary  for  Import  Administration; 
PreHminary  Clarification  of  Scope 
Language;  November  7,  1997.  We 
received  one  comment  from  Gerdau  and 
addressed  it  in  the  final  clarification  of 
scope  language  on  May  7, 1998.  Also,  in 
the  same  clarification,  we  issued  revised 
scope  language  applicable  to  both  the 
antidumping  and  countervailing  duty 
(AD/CVD)  orders.  See,  Memorandum 
from  Maria  Harris  Tildon,  Acting 
Deputy  Assistant  Secretary,  Import 
Administration,  Group  II,  to  Robert  S. 
LaRussa,  Assistant  Secretary  for  Import 
Administration;  Final  Clarification  of 
Scope  Language.  The  revised  scope 
language  is  contained  in  the  "Scope  of 
Review"  section  of  this  notice  below. 

While  the  scope  language  was 
clarified  regarding  60  pounds  per  yard 
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rail,  it  did  not  address  rail  sold 
according  to  nominal  terms. 
Consequently,  following  clarification  of 
the  scope  language  and  in  accordance 
with  353.29(a)  and  (i)(l)(1996)  of  the 
Department's  regulations,  we  conducted 
a  scope  inquiry  to  determine  whether 
nominal  60  pounds  per  yard  new  steel 
rail  was  within  the  scope  of  these  orders 
(emphasis  added).  Upon  issuing  a 
preliminary  scope  determination  and 
not  receiving  comments  from  interested 
parties,  on  June  19,  1998,  the 
Department  issued  a  final  scope 
determination  finding  nominal  60 
pounds  per  yard  steel  rail  outside  of  the 
scope  of  these  orders.  See,  New  Steel 
Rail,  Except  Light  Rail  from  Canada; 
Final  Scope  Determination  on  Steel  Rail 
Model  60  ASCE/ASTM  Al-92. 

Scope  of  Review 

The.  product  covered  by  the 
antidumping  and  countervailing  duty 
orders  is  new  steel  rail,  whether  of 
carbon,  high  carbon,  alloy  or  other 
quality  steel,  and  includes,  but  is  not 
limited  to,  standard  rails,  all  main  line 
sections  (of  more  than  30  kg.  per  meter 
or  60  pounds  per  yard),  heat-treated  or 
head-hardened  (premium)  rails,  transit 
rails,  contact  rail  (or  "third  rail")  and 
crane  rails.  Rails  are  used  by  the 
railroad  industry,  by  rapid  transit  lines, 
by  subways,  in  mines  and  in  industrial 
applications.  Specifically  excluded  from 
the  antidumping  and  countervailing 
duty  orders  are  light  rail  (rails  which  are 
30  kg.  per  meter  or  60  pounds  per  yard 
or  less).  Also  excluded  are  relay  rails 
which  are  used  rails  taken  up  from 
primary  railroad  track  and  relaid  in  a 
railroad  yard  or  on  a  secondary  track. 
The  product  covered  by  these 
antidumping  and  countervailing  duty 
orders  is  currently  provided  for  under 
the  following  Harmonized  Tariff 
Schedule  (HTS)  subheadings: 
7302.10.1020,  7302.10.40,  7302.10.5000 
and  8548.00.0000.  Prior  to  January  1, 
1989,  such  merchandise  was  classifiable 
under  items  610.2010,  610.2025, 
610.2100  and  688.4280  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  The  HTS  and 
TSUSA  nimnbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  of  the  scope  of 
these  orders  remains  dispositive. 

Termination  of  Changed  Circumstances 
Reviews 

Because  nominal  60  pounds  per  yard 
steel  rail  is  not  within  the  scope  of  these 
orders,  there  are  no  grounds  upon 
which  to  conduct  changed 
circumstances  reviews  with  respect  to 
this  size  rail.  Accordingly,  the 
Department  is  now  terminating  these 


antidumping  and  countervailing  duty 
changed  circumstances  reviews. 

The  Department  will  instruct  the  U.S. 
Customs  Service  (Customs)  to  continue 
to  suspend  entries  of  subject 
merchandise  at  the  appropriate  cash 
deposit  rate  for  all  entries  of  new  steel 
rail  from  Canada,  except  light  rail. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protection  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)  and  355.34(d). 
Timely  written  notification  of  the 
return/destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

This  notice  of  termination  of  changed 
circumstances  reviews  is  in  accordance 
with  sections  751(b)  and  (d)  and  782(h) 
of  the  Act  and  sections  353.22(f). 
353.25(d),  355.22(h),  and  355.25(d)  of 
the  Department's  regulations. 

Dated:  August  3,  1998. 
Robert  S.  LaRussa, 

Assistant  Secretary.  Import  Administration. 
[PR  Doc.  98-21635  Filed  &-11-98;  8:45  am) 

BILUNG  CODE  35ia-OB-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-588-807] 

Industrial  Belts  and  Components  and 
Parts  Thereof,  Whether  Cured  or 
Uncured,  from  Japan:  Recission  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
hitemational  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Recission  of 
Antidumping  Duty  Administrative 
Review. 

summary:  On  July  28,  1998,  the 
Department  of  Commerce  initiated  an 
administrative  review  of  the 
antidumping  duty  order  on  industrial 
belts  and  components  and  parts  thereof, 
whether  cured  or  luicured,  from  Japan 
for  NOK  Corporation,  a  manufacturer  of 
industrial  belts.  This  administrative 
review  was  requested  by  NOK 
Corpofation  and  is  for  the  period  June 
1,  1997,  through  May  31,  1998.  The 
Department  is  rescinding  this  review 
after  timely  receiving  from  NOK 
Corporation,  a  withdrawal  of  its  request 
for  review. 

EFFECTIVE  DATE:  August  12,  1998. 


FOR  FURTHER  INFORMATION  CONTACT:  Ron 

Trentham  or  Wendy  Frankel.  Office  of 
AD/CVD  Enforcement,  Office  4,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW,  Washington.  DC  20230; 
telephone:  (202)  482-4793  and  (202) 
482-5849,  respectively. 

Background 

On  June  30.  1998,  NOK  Corporation 
(NOK),  requested  that  the  Department 
conduct  an  administrative  review  of  the 
subject  merchandise  it  exported  from 
Japan  for  the  period  June  1.  1997, 
through  May  31.  1998. 

On  July  28,  1998,  the  Department 
published  in  the  Federal  Register  (63 
FR  40258)  a  notice  of  initiation  of 
administrative  review  with  respect  to 
NOK  for  the  period  June  1,  1997, 
through  May  31,  1998.  On  July  28,  1998, 
NOK  requested  that  it  be  allowed  to 
withdraw  its  request  for  a  review  and 
that  the  review  be  terminated. 

Pursuant  to  19  CFR 
351.213(d)(l)(1998).  the  Department 
may  allow  a  party  that  requests  an 
administrative  review  to  withdraw  such 
request  within  90  days  of  the  date  of 
publication  of  the  notice  of  initiation  of 
the  requested  review.  Because  NOK's 
request  for  termination  was  submitted 
within  the  90-day  time  limit,  and  there 
were  no  requests  for  review  from  other 
interested  parties,  we  are  rescinding  this 
review.  We  will  issue  appropriate 
appraisement  instructions  directly  to 
the  U.S.  Customs  Service. 

This  notice  is  in  accordance  with 
section  777(i)  of  the  Tariff  Act  of  1930, 
as  amended  and  19  CFR 
351.213(d)(4)(1998). 

Dated:  August  6.  1998. 
Maria  Harris  Tildon, 
Acting  Deputy  Assistant  Secretary,  Import 
Administration. 

|FR  Doc.  98-21636  Filed  8-11-98;  8:45  am] 

BILUNG  CODE  351(M>S-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-649-602] 

Notice  of  Extension  of  Time  Limit  for 
Antidumping  Duty  Administrative 
Review  of  Certain  Welded  Cart>on  Steel 
Pipes  and  Tubes  from  Thailand 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  12,  j998. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
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limit  for  the  preliminary  and  final 
results  of  the  1996-97  antidumping 
duty  administrative  review  for  the 
antidumping  order  on  certain  welded 
carbon  steel  pipes  and  tubes  from 
Thailand,  pursuant  to  the  Tariff  Act  of 
1930.  as  amended  by  the  Uruguay 
Round  Agreements  Act  (hereinafter, 
"the  Act"). 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Totaro  or  Dorothy  VVoster.  AD/CVD 
Enforcement  Office  7,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NVV.  Washington,  DC  20230. 
telephone  (202)  482-1374  or  482-3362. 
respectively. 

SUPPLEMENTARY  INFORMATION:  Under 
section  751(a)(3)(A)  of  the  Act.  the 
Department  may  extend  the  deadline  for 
completion  of  an  administrative  review 
if  it  determines  that  it  is  not  practicable 
to  complete  the  review  within  the 
statutory  time  limit  of  36v5  davs.  In  the 
instant  case,  the  Department  has 
determined  that  it  is  not  practicable  to 
complete  the  review  within  the 
statutory  time  limit.  See  Memorandum 
from  Roland  L.  MacDonald  to  Robert  S. 
LaRussa  (August  5.  1998), 

Because  it  is  not  practicable  to 
complete  this  review  within  the  time 
limits  mandated  by  the  Act  (245  days 
from  the  last  day  of  the  anniversary 
month  for  preliminary  results,  120 
additional  days  for  final  results),  in 
accordance  with  Section  751(a)(3)(A)  of 
the  Act,  the  Department  is  extending  the 
time  limit  for  the  final  results  until 
October  5,  1998 

Datfd:  .August  5,  1998. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary.  AD/CVD 
Enfnrcfment  Group  III. 

"R  Doc.  98-21H33  Filed  8-11-98;  8:45  am| 
BILLING  CODE  3510-PS-M 


JEPARTMENT  OF  COMMERCE 

.nternational  Trade  Administration 
[C-427-615,  C-475-825,  and  C-580-835] 

Notice  of  Postponement  of  Preliminary 
Determination  for  Countervailing  Duty 
Investigations:  Stainless  Steel  Sheet 
and  Strip  in  Coils  From  France,  Italy, 
and  the  Republic  of  Korea 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  12,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marian  Wells  (France),  at  (202)  482- 
6309:  Cynthia  Thirumalai  (Italy),  at 
(202)  482--1087;  and  Eva  Temkin  (the 


Republic  of  Korea),  at  (202)  482-1767, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW,  Washington, 
DC  20230. 

Postponement 

On  June  30,  1998,  the  Department  of 
Commerce  (the  Department)  initiated 
countervailing  duty  investigations  of 
stainless  steel  sheet  and  strip  in  coils 
from  France,  Italy,  and  the  Republic  of 
Korea.  On  July  22,  1998,  in  accordance 
with  19  CFR  351.205(e)  of  the 
Department's  regulations,  petitioners 
made  a  timely  request  that  the 
Department  postpone  its  preliminary 
determinations.  As  we  find  no 
compelling  reasons  to  deny  this  request, 
we  are  postponing  the  preliminary 
determinations  in  these  investigations  to 
no  later  than  November  9,  1998, 
pursuant  to  section  703(c)(1)(A)  of  the 
Tariff  Act  of  1930,  as  amended. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  the  Act. 

Dated:  August  6,  1998. 

Robert  S.  LaRussa. 

Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  98-21634  Filed  8-11-98:  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcement  of  a  Workshop  to 
Discuss  the  Development  and 
Implementation  of  a  Common  Criteria 
Evaluation  and  Validation  Scheme  for 
Information  Technology  (IT)  Security 

AGENCY:  National  Institute  of  Standards 

and  Technology. 

action:  Notice  of  Public  Workshop. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST)  and 
the  National  Security  Agency  (NSA). 
partners  in  the  National  Information 
Assurance  Partnership  (NIAP),  invite 
interested  parties  to  attend  a  public 
workshop  to  discuss  the  development  of 
a  Common  Criteria  Evaluation  and 
Validation  Scheme  for  IT  Security.  The 
purpose  of  the  Common  Criteria  Scheme 
is  to  meet  the  needs  of  industry  and 
government  and  for  cost-effective 
security  evaluation  of  IT  products,  (e.g., 
operating  systems,  database 
management  systems,  firewalls).  The 
proposed  scheme  represents  a 
significant  change  to  previous  IT 
product  evaluation  programs  conducted 
by  NSA  and  completes  the  transition  of 


security  testing  and  evaluation  from  the 
goverrmient  to  the  private  sector. 
DATES:  The  workshop  will  take  place  on 
September  9,  1998  from  9:00  A.M.  until 
5:00  P.M.  Interested  parties  should 
contact  NIST  at  the  address  or  telephone 
numbers  listed  below  to  confirm  their 
interest  in  attending  the  workshop. 

ADDRESSES:  The  workshop  will  take 
place  at  the  Sheraton  International  Hotel 
(BWI  Airport),  7032  Elm  Road, 
Baltimore,  MD  21240,  phone:  (410)  859- 
3300,  fax:  (410)  859-0565. 

FOR  FURTHER  TECHNICAL  INFORMATION 
CONTACT:  Dr.  Ron  S.  Ross,  Information 
Technology  Laboratory,  National 
Institute  of  Standards  and  Technology, 
820  West  Diamond  Avenue  (Room  426), 
Gaithersburg,  MD  20899,  email: 
rross@nist.gov,  phone:  (301)  975-5390, 
fax:  (301)  948-0279.  Alternate  point  of 
contact  is:  Ms.  Robin  Medlock, 
Information  Technology  Laboratory, 
National  Institute  of  Standards  and 
Technology,  email:  rmedlock@nist.gov. 
phone:  (301)  975-5017,  fax:  (301)  948- 
0279.  Detailed  workshop  information  (to 
include  copies  of  draft  documents 
related  to  the  Common  Criteria  Scheme) 
is  available  on  the  NIAP  web  site  at 
http://niap.nist.gov.  Laboratory 
accreditation  information  can  be 
accessed  at  the  following  web  sites: 
International  Laboratory  Accreditation 
Co-operation  (ILAC),  http:// 
^^'^^■■w. ilac.org,  Asia  Pacific  Laboratory 
Accreditation  Cooperation  (APLAC), 
http://w\vw.ianz.govt.nz/aplac/. 
National  Voluntary  Laboratory' 
Accreditation  Program  (NVLAP)  http:// 
ts.  nist.gov/nvlap. 

WORKSHOP  REGISTRATION:  To  register  for 
the  workshop,  visit  the  NIAP  web  site 
at  http://niap.nist.gov  &nd  follow  the 
link  for  Events.  Registration  must  be 
received  by  August  26,  1998.  For 
confirmation  or  additional  information, 
contact  Lazer  Fuerst  at  Mitretek 
Systems,  phone:  (703)  610-1689,  fax: 
(703)  610-1699,  email:  scheme- 
vvorkshop@mitretek.org. 

SUPPLEMENTARY  INFORMATION:  Recent 
advances  in  information  technologies 
and  the  proliferation  of  computing 
systems  and  networks  world-wide  have 
raised  the  level  of  concern  about 
security  in  both  the  public  and  private 
sectors.  Security  concerns  are  motivated 
by  a  growing  use  of  IT  products 
throughout  industry  and  government  in 
a  variety  of  critical  areas — from 
electronic  commerce  to  national 
defense.  Consumers  have  access  to  a 
growing  number  of  security-enhanced 
IT  products  with  different  capabilities 
and  limitations  and  must  make 
important  decisions  about  which 
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products  provide  an  appropriate  degree 
of  protection  for  their  information. 

In  order  to  help  consumers  choose 
commercial  off-the-shelf  IT  products, 
NIST  and  NSA  are  developing  a 
program  to  evaluate  conformance  of  IT 
products  to  international  standards. 
This  program  has  the  following 
objectives: 

•  To  develop,  operate,  and  maintain  a 
Common  Criteria  Evaluation  and 
Validation  Scheme; 

•  To  provide  for  security  evaluations 
in  private  sector  laboratories; 

•  To  ensure  that  evaluations  of  IT 
products  are  performed  to  consistent 
standards  and  to  increase  confidence  in 
the  security  of  those  products; 

•  To  improve  the  availability  of 
evaluated  IT  products; 

•  To  create  a  climate  for  IT  security 
products  of  "Make  them  here,  test  them 
here,  sell  them  world-wide". 

The  proposed  scheme  will  promote 
evaluations  of  IT  products  conducted  in 
the  private  sector  by  accredited  testing 
laboratories.  Products  will  be  evaluated 
against  the  Common  Criteria  for 
Information  Technology  Security 
Evaluation,  an  emerging  International 
Standards  Organization  (ISO)  standard. 
Evaluation  results  will  be  validated  by 
NIAP  leading  to  the  issuance  of  a 
validation  ceftificate  and  placement  on 
a  validated  products  list.  Certificates  for 
the  validated  products  will  be 
recognized  by  participants  in  mutual 
recognition  agreements  based  on  the 
Common  Criteria,  thus  reducing  the 
need  for  multiple  security  evaluations. 

This  workshop  is  for  the  following 
audiences: 

•  Manufacturers,  developers,  and 
integrators  of  IT  products  interested  in 
having  their  products  evaluated  against 
the  Common  Criteria; 

•  Testing  laboratories  interested  in 
evaluating  IT  products  to  the  Common 
Criteria; 

•  Government  and  private  sector 
consumers  desiring  IT  products 
evaluated  against  the  Common  Criteria 
and  validated  by  NIAP. 

The  workshop  will  cover  a  variety  of 
topics  to  include: 

•  Introduction  to  IT  product  security 
evaluation; 

•  Overview  of  the  Common  Criteria 
Scheme; 

•  Status  report  on  the  Common 
Criteria  and  Common  Evaluation 
Methodology; 

•  Laboratory  accreditation; 

•  Validation  of  evaluation  results  by 
NIAP. 


Dated:  August  6, 1998. 
Robert  E.  Hebner, 

Acting  Deputy  Director 

[FR  Doc.  98-21630  Filed  8-11-98;  8:45  am] 

BILUNG  CODE  3S1&-CN-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  080498F] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  its  Ad  Hoc  Finfish 
Stock  Assessment  Panel  (Panel). 
DATES:  The  meeting  of  the  Panel  will  be 
held  beginning  at  1:00  p.m.  on  Monday, 
August  24, 1998  and  will  conclude  by 
12:00  noon  on  Thursday,  August  27, 
1998. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Gulf  Coast  Research  Laboratory-,  703 
East  Beach  Drive,  Ocean  Springs,  MS. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Atran,  Population  Dynamics 
Statistician,  Gulf  of  Mexico  Fishery 
Memagement  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619;  telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The  Panel 
will  be  re-convened  to  develop 
additional  alternatives  for  the 
overfishing  criteria  as  required  by  the 
Sustainable  Fisheries  Act  (SFA).  In  a 
previous  meeting  held  June  22-25, 
1998,  the  Panel  developed  a  generalized 
procedure  for  selecting  proxies  for 
expressing  maximum  sustainable  yield 
(MSY)  and  optimum  yield  (OY)  in  terms 
of  spawning  potential  ratio  (SPR).  The 
Panel  discussed,  but  did  not  come  to  a 
consensus  on,  the  use  of  the  ratio  of 
natural  mortality  rate  to  growth  rate 
coefficients  (the  M/K  ratio)  as  a  scaling 
factor  for  setting  appropriate  levels  of 
SPR.  When  it  reconvenes,  the  Panel  will 
re-examine  the  use  of  M/K  ratios  as  a 
basis  for  resiliency  of  fish  to  overfishing. 
In  addition,  the  Panel  will  examine 
additional  alternatives  for  MSY  proxies 
for  red  snapper,  king  mackerel,  and  red 
drum  based  on  juvenile  fish 
recruitment,  stock  biomass  levels,  or 
other  relevant  indices. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Panels  for  discussion,  in  accordance 


with  the  Magnuson-Stevens  Fisher\' 
Conservation  and  Management  Act. 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting.  Panel 
action  will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda 
listed  in  this  notice. 

A  copy  of  the  agenda  can  be  obtained 
by  contacting  the  Gulf  Council  (see 

ADDRESSES). 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  August  17,  1998. 

Dated:  August  5,  1998. 
Bruce  C.  Morehead. 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  98-21534  Filed  8-7-98;  8:45  am] 
BILUNG  CODE  3S10-23-F 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 

Disclosure  Document  Program 

ACTION:  Proposed  collection:  comment 
request. 

SUMMARY:  The  Department  of  Commerce 
(DOC),  as  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
the  continuing  and  proposed 
Information  collection,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Pub.  L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  October  13, 
1998. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327.  14th  and 
Constitution  Avenue,  NW.  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  the  attention  of 
Robert  J.  Spar,  Patent  and  Trademark 
Office,  Washington.  D.C.  20231.  by 
telephone  at  (703)  305-9285  or  by 
facsimile  transmission  to  (703)  308- 
6916. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Disclosure  Document  Program 
allows  inventors  to  submit  papers  that 
provide  evidence  of  the  date  of 
conception  of  an  invention.  The 
disclosure  document  papers  will  be 
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retained  by  the  PTO  for  two  years, 
during  which  time  the  inventors  should 
file  a  patent  application  if  patent 
protection  is  desired. 

II.  Method  of  collection 

By  mail,  facsimile  and  hand-carrv 
when  the  inventor  desires  to  participate 
in  the  information  collection. 


III.  Data 

OMB  Number:  0651-0030. 

Form  Number:  PTO/SB/95. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit,  not-for-profit  institutions,  farms, 
state,  local  or  tribal  governments,  and 
the  Federal  Government. 


Estimated  Number  of  Respondents: 
27.000  responses  per  year. 

Estimated  Time  Per  Response:  It  is 
estimated  to  take  approximately  12 
minutes  to  complete  a  disclosure 
document  deposit  request. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  5,400  hours  per  year. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  $54,000  per  year. 


Title  of  form 

Form  Nos. 

Estimated 
time  for  re- 
sponse 

Estimated 
annual  bur- 
den hours 

Estimated 
annual  re- 
sponses 

Disclosure  Document  Deposit  Request  

PTO/SB/95 

12  mins  .... 

5.400 

27,000 

Totals  

5.400 

27.000 

Note:  The  time  estimate  for  the  form 
includes  the  time  to  prepare  the  invention 
disclosure  documents. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  e.g.,  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated;  Augusts.  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 

of  the  Chief  Information  Officer. 

|FR  Doc,  98-21566  Filed  8-11-98:  8:45  am] 

BILUNG  CODE  3510-16-4> 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Invention  for 
Licensing;  Government-Owned 
Invention 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Notice. 


SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 


for  licensing  by  the  Department  of  the 
Navy.  U.S.  Patent  Application  Ser.  No. 
09/007,826  entitled  "Phthalonitrile 
Prepolymerization  Composition,"  Navy 
Case  No.  78596. 

ADDRESSES:  Requests  for  copies  of  the 
patent  appHcation  cited  should  be 
directed  to  the  Office  of  Naval  Research, 
ONR  OOCC,  Ballston  Tower  One,  800 
North  Quincy  Street,  Arlington,  Virginia 
22217-5660.  and  must  include  the  Navy 
Case  number. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

R.  J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR  OOCC, 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 

(Authority:  35  U.S.C.  207.  37  CFR  Part  404.) 

Dated:  August  4,  1998. 
Saundra  K.  Meiancon, 
Paralegal  Specialist.  Office  of  the  Judge 
Advocate  General,  Alternate  Federal  Register 
Liaison  Officer. 

[FR  Doc.  98-21563  Filed  8-11-98;  8:45  am] 

BILUNG  CODE  3810-fF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  to  Grant  Exclusive 
Patent  License;  Dow-United 
Technologies  Composite  Products, 
Inc. 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Dow-United  Technologies  Composite 
Products,  Inc.,  a  revocable, 
nonassignable,  exclusive  license  in  the 
United  States  and  certain  foreign 
countries,  to  practice  the  Government 
owned  inventions  described  in  U.S. 
Patent  Nos.  4,223.123  entitled 


"Aliphatic  Phenoxy 

Polyphthalocyanine";  4,259,471  entitled 
"Polyphenylether-Bridged 
Polyphthalocyanine";  4,304,896  entitled 
"Polyphthalocyanine  Resins";  4,408,035 
entitled  "Phthalonitrile  Resin  from 
Diphthalonitrile  Monomer  and  Amine"; 
4,410,676  entitled  "Phenolic-Cured 
Phthalonitrile  Resins";  5,003.039 
entitled  "Amino  Phenyl  Containing 
Curing  Agent  for  High  Performance 
Phthalonitrile  Resin";  5,208,318  entitled 
"Phosphazene-Containing  Amine  as 
Curing  Agent  for  Phthalonitrile-Base 
Polymer";  5,247,060  entitled  "Curing 
Phthalonitriles  with  Acid";  5,389.441 
entitled  "Phthalonitrile  Prepolymer  as 
High  Temperature  Sizing  Material  for 
Composite  Fibers";  and  U.S.  Patent 
Applications  08/940,043  entitled 
"Fiber-Reinforced  Phthalonitrile 
Composite  Cured  with  Low-Reactivity 
Aromatic  Amine  Curing  Agent";  and  09/ 
007,826  entitled  "Phthalonitrile 
Prepolymerization  Composition"  in  the 
field  of  high  temperature  resins  for 
aircraft  components. 

DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  must  file  written 
objections  along  with  supporting 
evidence,  if  any,  not  later  than  October 
13,  1998. 

ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Office  of  Naval  Research, 
ONR  OOCC,  Ballston  Tower  One,  800 
North  Quincy  Street.  Arlington,  Virginia 
22217-5660. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.  J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR  OOCC, 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 
(Authority:  35  U.S.C.  207.  37  CFR  Part  404) 
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Dated:  August  4,  1998. 
Saundra  K.  Melancon, 

Paralegal  Specialist.  Office  of  the  Judge 
Advocate  General,  Alternate  Federal  Register 
Liaison  Officer. 
|FR  Doc.  98-21562  Filed  8-11-98;  8:45  ami 

BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  ENERGY 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

AGENCY:  Department  of  Energy. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Department  of  Energy 
(DOE)  intends  to  renew  an  information 
collection  package  with  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 

The  Industrial  Relations  collection 
package,  OMB  Control  No.1910-0600, 
collects  information  from  DOE's 
Management  and  Operating  (M&O) 
Contractors,  and  Management  and 
Operating  Type  (M&O  Type)  Contractors 
concerning  the  management  and 
administration  of  their  workforce.  This 
information  is  used  to  exercise 
management  oversight  and  cost  control 
of  our  contracts  and  the  application  of 
statutory  and  contractual  requirements. 
The  collection  of  this  data  is  critical  to 
the  Department.  It  is  used  to  ensure  that 
the  contractors  satisfy  their  contractual 
obligations;  contract  funds  are  expended 
as  intended;  and  to  detect  and  eliminate 
fraud,  waste,  and  abuse.  The  data 
collected  involves  contractor 
compensation,  pension,  health  and 
welfare  data  insurance  claims,  and 
employment  type  information. 

DATES  AND  ADDRESSES:  Comments 
regarding  this  information  collection 
package  should  be  submitted  to  the 
OMB  Desk  Officer  at  the  following 
address  no  later  than  September  11, 
1998:  OMB  Desk  Officer,  Office  of 
Management  and  Budget  (OIRA),  Room 
3001,  New  Executive  Office  Building, 
Washington,  DC  20503. 

If  you  wish  to  submit  comments,  but 
find  it  difficult  to  do  so  within  the  time 
period  allowed,  please  notify  the  OMB 
Desk  Officer  of  your  intent  as  soon  as 
possible.  The  Desk  Officer  may  be 
reached  at  (202)  395-3087.  In  addition, 
please  notify  the  DOE  contact  listed 
below. 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT:  Mary 
Ann  Wallace,  Records  Management 
Team  (HR-424),  Department  of  Energy. 
Washington,  DC  20585,  (301)  903-4353. 


SUPPLEMENTARY  INFORMATION:  This 
package  contains  the  following 
information:  (1)  Title  of  the  information 
collection  package;  (2)  current  OMB 
control  number;  (3)  type  of  respondents; 
(4)  estimated  number  of  respondents;  (5) 
estimated  total  number  of  burden  hours, 
including  hours  required  to  provide  and 
review  the  data;  (6)  purpose;  and  (7)  the 
number  of  collection  categories. 

Package  Title:  Industrial  Relations. 

Current  OMB  No.:  1910-0600. 

Type  of  Respondents:  DOE 
Management  and  Opefafing  Contractors 
(M&O),  and  Management  and  Operating 
type  (M&O  Type)  Contractors. 
Estimated  Number  of  Responses:  693 
Estimated  Total  Burden  Hours:  27,722 

Purpose:  This  information  is  required 
for  management  oversight  of  DOE  M&O 
and  M&O  Type  Contracts/Contractors 
and  to  ensure  that  the  programmatic  and 
administrative  management 
requirements  of  the  contract  are 
managed  efficiently  and  effectively. 
This  package  contains  27  categories  of 
information  and/or  record  keeping 
requirements. 

Statutory  Authority:  Section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13). 

Issued  in  Washington,  DC.  on  .August  6. 
1998. 

Stephen  J.  Michelsen, 

Director,  Office  of  Contract  and  Resource 
Management 

IFR  Doc.  98-21599  Filed  8-11-98:  8:45  ami 

BILUNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Department 
of  Energy,  Los  Alamos  National 
Laboratory 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-^63,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Los  Alamos  National  Laboratory. 
DATES:  Wednesday,  August  26,  1998: 
6:00  p.m.-9:00  p.m.;  6:30  p.m.  to  7:00 
p.m.  (public  comment  session). 
ADDRESSES:  Onate  Monument  and 
Visitors'  Center.  Highway  285,  Alcalde. 
New  Mexico. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ann  DuBois,  Northern  New  Mexico 
Citizens'  Advisory  Board,  Los  Alamos 
National  Laboratory.  528  35th  Street, 


Los  Alamos.  New  Mexico  87544.  (505) 
665-5048. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Advisory  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

6:00  p.m.  Call  to  Order  by  DOE 

6:00  p.m.  Welcome  by  Chair.  Roll  Call, 

Approval  of  Agenda  and  Minutes 
6:30  p.m.  Public  Comments 
7:00  p.m.  Break 
7:15  p.m.  Board  Business 
9:00  p.m.  Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  public  may  file 
written  statements  with  the  Committee, 
either  before  or  after  the  meeting.  A 
sign-up  sheet  will  also  be  available  at 
the  door  of  the  meeting  room  to  indicate 
a  request  to  address  the  Board. 
Individuals  who  wish  to  make  oral 
presentations,  other  than  during  the 
public  comment  period,  should  contact 
Ms.  Ann  DuBois  at  (505)  665-5048  five 
(5)  business  days  prior  to  the  meeting  to 
request  that  the  Board  consider  the  item 
for  inclusion  at  this  or  a  future  meeting. 
The  Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue. 
SW.  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Ms.  M.J. 
Byrne,  Deputy  Designated  Federal 
Officer,  Department  of  Energy,  Los 
Alamos  Area  Office,  528  35th  Street,  Los 
Alamos,  NM  87185-5400. 

Issued  at  Washington,  DC  on  August  6, 
1998. 

Althea  T.Vanzego. 

Acting  Deputy  Advisory  Committee 

Management  Officer. 

IFR  Doc.  98-21598  Filed  8-11-98;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-318-001] 

ANR  Storage  Company;  Notice  of 
Compliance  Filing 

August  7.  1998. 

Take  notice  that  on  .August  4,  1998, 
ANR  Storage  Company  (ANRS)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1.  Substitute 
Fourth  Revised  Sheet  No.  153,  to  be 
effective  August  1,  1998. 

A.NRS  states  that  the  attached  tariff 
sheet  is  being  filed  in  compliance  with 
the  Commission's  Order  issued  on  July 
24,  1998  in  the  above  captioned  docket. 
The  order  required  ANR  to  delete  the 
reference  to  GISB  Standard  4. ,3. 4. 

ANRS  states  that  copies  of  the  filing 
were  served  upon  the  company's 
Jurisdictional  customers. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  acco-dance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
|FR  Doc.  98-21625  Filed  8-11-98,  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-324-001] 

Blue  Lake  Gas  Storage  Company; 
Notice  of  Compliance  Filing 

August  7.  1998. 

Take  notice  that  on  August  4,  1998, 
blue  Lake  Gas  Storage  Company  (Blue 
Lake)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Substitute  Fourth  Revised  Sheet 
No.  153,  to  be  effective  August  1.  1998. 

Blue  Lake  states  that  the  attached 
tariff  sheet  is  being  filed  in  compliance 
with  the  Commission's  Order  issued  on 
July  27,  1998,  in  the  above  captioned 
docket.  The  order  required  Blue  Lake  to 


delete  the  reference  to  GISB  Standard 
4.3.4. 

Blue  Lake  states  that  copies  of  the 
filing  were  served  upon  the  company's 
jurisdictional  customer. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary-. 

[FR  Doc.  98-98-21626  Filed  8-4-98;  8:45 

ami 

BILUNG  CODE  871 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-705-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

.■\ugust  7.  1998. 

Take  notice  that  on  July  31,  1998, 
Colorado  Interstate  Gas  Company  (GIG), 
P.  O.  Box  1087,  Colorado  Springs, 
Colorado  74101,  filed  in  Docket  No. 
CP98-705-000  a  request  pursuant  to 
Sections  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
the  Antelope  Ridge  Meter  Station  by 
sale  of  BTA  Oil  Producers  (BTA), 
located  in  Lea  County,  New  Mexico, 
under  CIG's  blanket  certificate  issued  in 
Docket  No.  CP83-2 1-000,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

CIG  proposes  to  abandon  the 
Antelope  Ridge  Meter  Station,  located 
in  Section  24,  Township  23  South, 
Range  34  East,  Lea  County,  New 
Mexico.  CIG  declares  that  the  meter 
station  was  authorized  pursuant  to  an 
order  that  was  issued  March  26,  1976  in 
Docket  No.  CP75-189.  CIG  states  that 
the  gathering  facilities  upstream  of  the 
Antelope  Ridge  Meter  Station  were 
originally  owned  and  operated  by  CIG 


and  the  meter  measured  gas  into  Natural 
Gas  Pipeline  Company  of  America's 
transmission  system.  CIG  asserts  that 
they  abandoned  the  upstream  gathering 
facilities  in  its  spindown  filing  by 
transfer  to  CIG  Field  Services.  CIG 
declares  that  a  final  Order  Denying 
Rehearing  and  Dismissing  Protect 
authorizing  abandonment  was  issued  on 
September  25,  1996,  in  Docket  No. 
CP96-41.  CP96-41.  CIG  states  that  CIG 
Field  Services  has  now  entered  into  an 
agreement  to  sell  the  upstream  gathering 
facilities  to  BTA  and  as  the  Antelope 
Ridge  Meter  Station  is  on  CIG's  books  as 
a  transmission  system  facility,  CIG  is 
proposing  to  abandon  this  facility  by 
sale  to  BTA. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  Instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers. 
Secretary. 
[FR  Doc.  98-21620  Filed  8-11-98:  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT9&-87-000] 

Kentucky  West  Virginia  Gas  Company, 
L.L.C.;  Notice  of  Refund  Report 

August  7,  1998. 

Take  notice  that  on  July  29,  1998, 
Kentucky  West  Virginia  Gas  Company, 
L.L.C.,  (Kentucky  West)  tendered  for 
filing  a  report  summarizing  the  refunds 
of  GRI  overcol lections  which  were 
credited  to  the  July  billing  invoice  of  its 
sole  eligible  customers. 

Kentucky  West  states  that  on  May  29. 
1998,  it  received  a  refund  from  GRI  of 
$36,651  for  collections  in  excess  of 
105%  of  Kentucky  West  1997  GRI 
funding  level.  Kentucky  West  states  that 
it  credited  this  amount  to  the  account  of 
its  sole  eligible  firm  customers. 
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Kentucky  West  states  that  a  copy  of  its 
report  has  been  served  on  its  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
August  14,  1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
(FR  Doc.  98-21621  Filed  8-11-98;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-373-014] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Filing 

August  6.  1998. 

Take  notice  that  on  August  4,  1998. 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  September  1,  1998: 

Fifth  Revised  Volume  No.  1 
Twenty-third  Revised  Sheet  No.  20 
Twentieth  Revised  Sheet  No.  21 
Twenty-first  Revised  Sheet  No.  22 
Twenty-fourth  Revised  Sheet  No.  24 
Fifth  Revised  Sheet  No.  28 
Second  Revised  Sheet  No.  304 
Third  Revised  Sheet  No.  1500 
Fifth  Revised  Sheet  No.  1501 
Second  Revised  Sheet  No.  3612 
First  Revised  Sheet  No.  3613 
Original  Sheet  No.  3614 

Koch  states  that  the  purpose  of  this 
filing  is  to  place  the  rates  and  certain 
terms  and  conditions  into  effect  related 
to  the  Offer  of  Settlement  and 
Stipulation  and  Agreement  (Settlement) 
resolving  all  aspects  of  Koch's  costs  of 
service  and  rate  design  in  Docket  No. 
RP97-373  which  was  accepted  by  the 
Order  issued  August  3.  1998.  These 
rates  are  based  on  a  cost  of  service  of 
$187,980,052,  a  decrease  of  $56,022,946 
from  the  cost  of  services  reflected  in  the 


December  1,  1997,  motion  rates 
currently  in  effect.  The  rates  will  be 
subject  to  refund  pending  a  final 
Commission  Order  approving  the 
Settlement.  In  accordance  with  the 
terms  of  the  settlement,  an  Order  will 
become  final  on  the  last  date  for  filing 
for  rehearing  when  no  such  request  has 
been  filed  or  the  date  of  a  Commission 
Order  on  all  requests  for  rehearing. 

Koch  also  states  that  it  has  served 
copies  of  tlie  instant  filing  upon  each 
affected  customer,  interested  state 
commissions,  and  other  parties. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary- 
[FR  Doc.  98-21569  Filed  8-11-98;  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-261-001] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Compliance  Filing 

August  7.  1998. 

Take  notice  that  on  August  5.  1998. 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1,  Sub.  Second 
Revised  Sheet  No  457  and  Bus.  First 
Revised  Sheet  No.  458,  with  an  effective 
date  of  August  1,  1998. 

National  Fuel  states  that  the  purpose 
of  this  filing  is  to  submit  tariff  sheets 
revised  to  conform  to  the  Commission 
letter  order  issued  on  July  24,  1998,  in 
Docket  No.  RP98-261-000  and  to 
conform  to  the  GISB  Standards 
incorporated  by  Order  No.  587-G. 
Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines. 

National  Fuel  states  that  it  is  serving 
copies  of  this  filing  with  its  firm 
customers,  interested  state  commissions 
and  each  person  designated  on  the 
official  service  list  compiled  by  the 


Secretarv'.  Copies  are  also  being  ser\ed 
on  all  interruptible  customers  as  of  this 
date. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory-  Commission. 
888  First  Street,  NE.  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  ser\e  to  make 
protestant  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 

Secretary 

(FR  Doc  98-21629  Filed  8-11-98.  8  45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-370-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Petition  for  Grant  of  Limited  Waivers 
of  Tariff 

-August  7.  1998. 

Take  notice  that  on  August  3,  1998, 
pursuant  to  Rule  207(a)(5)  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385  207(a)(5). 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  a 
Petition  for  Grant  of  Limited  Waivers  of 
Tariff. 

Northwest  seeks  a  waiver  of  its 
applicable  tariff  provisions  in  order  (1) 
to  allow  Pacific  Interstate  Gas 
Transmission  Company  (Pacific)  to 
permanently  transfer  its  firm 
transportation  capacity  on  Northwe.st  to 
Pan-Alberta  Gas  (U.S.)  By  assignment  of 
the  underlying  agreements  under  terms 
acceptable  to  Northwest  and  (2)  to  allow 
Pan-Alberta  (U.S.)  to  retain  the  priority 
of  service  transportation  service 
agreement. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
jurisdictional  customers  and  upon 
affected  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Wf  snington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
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or  protests  must  be  filed  on  or  before 
August  14,  1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishmg  to  become  a  party 
must  fde  a  motion  to  intervene.  Copies 
of  this  rding  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers. 
Secretary. 

IFR  Doc.  98-21627  Filed  8-11-98:  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No,  RP9S-373-O00] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

.August  7.  1998. 

Take  notice  that  on  August  5,  1998, 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
Third  Revised  Sheet  No.  67,  First 
Revised  Sheet  No.  87  and  Second 
Revised  Sheet  No.  95. 

Questar  states  that  the  purpose  of  this 
filing  is  three  fold.  First,  to  make  a 
technical  correction  in  §  6.24(b)  of  the 
General  Terms  and  Conditions  of 
Questar's  tariff:  second,  to  explain  that 
Questar's  standard  calibration  cycle  is 
quarterly,  rather  than  monthly  and 
third,  to  provide  for  notification,  via 
electronic  means,  of  a  force  majeure 
condition  on  the  pipeline. 

Questar  states  mrther  that  a  copy  of 
this  fding  has  been  served  upon  its 
customers,  the  Public  Service 
Commission  of  Utah  and  the  Public 
Service  Commission  of  VVvoming. 

.\ny  person  desiring  to  Be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers, 

.SVrreffjry. 

IFR  Doc.  98-21628  Filed  8-11-98:  8:45  am] 

BILUNG  CODE  6717-01-*! 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-289-001] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Waiver  Request 

.August  5,  1998. 

Take  notice  that  on  July  31,  1998, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  filed  a  request  for  a  waiver 
from  the  Commission's  requirement  to 
comply  with  18  CFR  284.10(c)(3)(iii) 
regarding  an  electronic  cross-reference 
table  correlating  the  names  of  its 
shippers  with  their  DUNS  numbers. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  on  or  before  August 
12,  1998.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers, 
Secretary. 
IFR  Doc.  98-21570  Filed  8-11-98:  8:45  ami 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-31 6-001] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Compliance  Filing 

August  7,  1998. 

Take  notice  that  on  July  31,  1998, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  tariff 
sheets,  with  the  proposed  effective  date 
of  August  1,  1998: 

Substitute  First  Revised  Sheet  No  297 

Williams  states  that  on  July  1,  1998, 
it  made  a  filing  in  compliance  with 


Order  No.  587-G.  By  letter  order  issued 
July  21,  1998,  the  Commission  directed 
Williams  to  file  a  revised  tariff  sheet  to 
delete  GISB  Standard  Number  4.3.4  and 
to  add  GISB  Standard  Numbers  1.4.6, 
2.4.6,  4.3.16,  and  5.3,30.  Williams  states 
that  the  filing  is  being  made  to  comply 
with  the  order. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.311  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-21624  Filed  8-11-98;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-24-025,  et  al.] 

Enron  Power  Marketing,  Inc.,  et  al.. 
Electric  Rate  and  Corporate  Regulation 
Filings 

August  3,  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Enron  Power  Marketing,  Inc. 

[Docket  No.  ER94-24-025) 

Take  notice  that  on  July  29,  1998, 
pursuant  to  Section  35.15(c),  18  CFR 
35.15(c),  of  the  Commission's 
regulations,  Enron  Power  Marketing, 
Inc.  (EPMI),  filed  a  notice  of  termination 
of  its  Confirmations  with  The  Power 
Company  of  America,  L.P.  (PGA), 
entered  into  between  EPMI  and  PGA 
EPMI's  Rate  Schedule  FERC  No. 

In  the  alternative,  EPMI  has  filed  a 
motion  for  waiver  of  the  Commission's 
60-day  prior  notice  requirement  to 
permit  the  termination  to  be  effective  on 
July  8,  1998,  for  good  cause  shown. 

Comment  date:  August  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  The  DT! 


4.  Conecti 
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2.  The  DTE  Energy  Trading,  Inc. 

[Docket  No.  ER97-3834-0031 

Take  notice  that  on  July  29,  1998,  The 
DTE  Energy  Trading,  Inc.,  tendered  for 
filing  its  report  of  transactions  for  the 
second  calendar  quarter  of  1998  which 
ended  on  June  30,  1998. 

Comment  dafe;  August  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Bangor  Energy  Resale,  Inc. 

[Docket  No.  ER98-^59-O03l 

Take  notice  that  on  July  29,  1998, 
Bangor  Energy  Resale,  Inc.  submitted  a 
Quarterly  Report  of  Transactions  for  the 
period  April  1  through  June  30,  1998. 
This  filing  was  made  in  compliance 
with  the  Commission  order  dated 
December  23,  1997  in  Docket  No.  ER98- 
459-000. 

Comment  date:  August  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Conectiv  Energy  Supply,  Inc. 

[Docket  No.  ER98-2045-0021 

Take  notice  that  on  July  29,  1998, 
Conectiv  Energy  Supply,  Inc.  (Conectiv) 
tendered  for  filing  a  summary  of  short- 
term  transactions  made  during  the 
second  quarter  of  calendar  year  1998 
under  Conectiv's  Market-Based  Sales 
and  Resale  Transmission  and  Ancillary 
Services  Tariff,  Rate  Schedule  FERC  No. 
1,  filed  by  Conectiv  in  Docket  No. 
ER98-2045-000. 

Comment  date:  August  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Washington  Water  Power 

[Docket  No.  ER98-2  72 1-000] 

Take  notice  that  on  July  29,  1998, 
Washington  Water  Power  (WWP), 
tendered  with  the  Federal  Energy 
Regulatory  Commission,  pursuant  to  18 
CFR  Section  35.13,  and  in  accordance 
with  the  Commission's  letter  order 
dated  June  30, 1998,  an  amended 
unexecuted  Service  Agreement  and 
Certificate  of  Concurrence  under  WWP's 
Electric  Tariff  First  Revised  Volume  No. 
9,  with  Participants  in  the  California 
Power  Exchange. 

The  Commission's  June  30  letter  order 
directed  WWP  to  list  the  customer  as 
Participants  in  the  California  Power 
Exchange  rather  than  as  the  California 
Power  Exchange.  WWP  requests  waiver 
of  the  prior  notice  requirement  and 
requests  an  effective  date  of  April  1, 
1998. 

The  Commission's  June  30  letter  order 
also  directed  WWP  to  provide 
information  regarding  the  types  of 
power  to  be  sold  to  the  California 
Independent  System  Operator 


(California  ISO)  under  WWP's  market- 
based  tariff.  In  its  amended  filing,  WWP 
states  that  it  expects  to  sell  economy 
energy  service,  firm  capacity  service, 
and  firm  energy  service  to  the  California 
ISO  when  and  as  appropriate.  WWP  also 
stated  in  its  amended  filing  that  if 
permitted  in  the  future,  WWP  may  bid 
into  the  auction  to  sell  Replacement 
Reserve  Service  to  the  California  ISO 
under  its  market-based  rate  tariff 
authority. 

Comment  date:  August  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Carolina  Power  &  Light  Company 

[Docket  No.  ER9&-3948-0001 

Take  notice  that  on  July  29,  1998, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  fifing  executed 
Service  Agreements  with  Alabama 
Electric  Cooperative,  Inc.;  Atlantic  City 
Electric  Company;  Columbia  Energy 
Power  Marketing  Corporation;  DTE 
Energy  Trading;  Engage  Energy  US,  L.P.; 
Illinois  Power  Company;  and  Strategic 
Energy  Ltd.  under  the  provisions  of 
CP&L's  Market-Based  Rates  Tariff,  FERC 
Electric  Tariff  No.  4.  These  Service 
Agreements  supersede  the  unexecuted 
Agreements  originally  filed  in  Docket 
No.  ER98-3385-000. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Cormnission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  August  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Griffin  Energy  Marketing,  L.L.C. 

[Docket  No.  ER98-3949-OO01 

Take  notice  that  on  July  29,  1998, 
Griffin  Energy  Marketing,  L.L.C.  (GEM) 
tendered  for  filing  a  Notice  of 
Cancellation  and  Motion  for  Waiver  of 
the  60-Day  Notice  Requirement  Under 
35.15,  relating  to  the  following 
agreement:  Electric  Power  Service 
Agreement  dated  January  26,  1998 
between  GEM  and  The  Power  Company 
of  America,  L.P.,  entered  under  GEM's 
Rate  Schedule  FERC  No.  1. 

Comment  date:  August  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Western  Resources,  Inc. 

[Docket  No.  ER98-3951-OOC) 

Take  notice  that  on  July  29,  1998, 
Western  Resources,  Inc.,  tendered  for 
filing  an  agreement  between  Western 
Resources  and  Enron  Power  Marketing, 
Inc.  Western  Resources  states  that  the 
purpose  of  the  agreement  is  to  permit 
the  customers  to  take  service  under 
Western  Resources'  market-based  power 


sales  tariff  on  file  with  the  Commission. 
The  agreement  is  proposed  to  become 
effective  July  1,  1998. 

Copies  of  the  filing  were  served  upon 
Enron  Power  Marketing,  Inc.  and  the 
Kansas  Corporation  Commission. 

Comment  date:  August  18.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Wisconsin  Public  Service  Corp. 

[Docket  No.  ER98-3952-OO0J 

Take  notice  that  on  July  29.  1998, 
Wisconsin  Public  Service  Corporation 
(WPSC)  tendered  for  filing  an  executed 
Short  Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  WPSC  and  Merchant  Energy 
Group  of  the  Americas,  Inc.,  providing 
for  transmission  service  under  the  Open 
Access  Transmission  Service  Tariff, 
FERC  Original  Volume  No.  11. 

Comment  date:  August  18,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Wisconsin  Public  Service  Corp. 

I  Docket  No.  ER98-3953-OOOJ 

Take  notice  that  on  July  29.  1998. 
Wisconsin  Public  Service  Corporation 
(WPSC)  tendered  for  filing  an  executed 
Non-Firm  Point-To-Point  Transmission 
Service  Agreement  between  WPSC  and 
Merchant  Energy  Group  of  the 
Americas,  Inc.,  provides  for 
transmission  service  under  the  Open 
Access  Transmission  Service  Tariff, 
FERC  Original  Volume  No.  11. 

Comment  date:  August  18,  1998,  in 
accordamce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Unicom  Power  Marketing,  Inc. 

[Docket  No.  ER98-3955-0001 
Take  notice  that  on  July  30,  1998, 

Unicom  Power  Marketing,  Inc. 

(Unicom),  submitted  its  quarterly 

market-based  transaction  report  for  the 

calendar  quarter  ending  June  30,  1998. 
Comment  date:  August  18,  1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

12.  Oklahoma  Gas  and  Electric  Co. 

[Docket  No.  ER98-3956-0001 

Take  notice  that  on  July  29,  1998, 
Oklahoma  Gas  and  Electric  Company 
(OG&E),  tendered  for  filing  service 
agreements  for  parties  to  take  service 
under  its  short-term  power  sales 
agreement. 

Copies  of  this  filing  have  been  served 
on  each  of  the  affected  parties,  the 
Oklahoma  Corporation  Commission  and 
the  Arkansas  Public  Service 
Commission. 

Comment  date:  August  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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13.  Consolidated  Edison  Company,  New 
York,  Inc. 

[Docket  No.  ER98-3957-O001 

Take  notice  that  on  July  29,  1998 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  a  service  agreement  to  provide 
firm  transmission  service  pursuant  to  its 
Open  Access  Transmission  Tariff  to 
Coral  Power  L.L.C.  (Coral). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Coral. 

Comment  date:  August  18,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Consolidated  Edison  Company  of 
New  York,  Inc. 

IDocket  No.  ER98-3958-O0OI 

Take  notice  that  on  July  29,  1998. 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
firm  point-to-point  transmission  service 
pursuant  to  its  Open  Access 
Transmission  Tariff  to  PP&L  Inc. 
(PP&L). 

Con  Edison  states  that  a  copy  of  this 
fiHng  has  been  served  bv  mail  upon 
PP&L. 

Comment  date:  August  18,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Consolidated  Edison  Company  of 
New  York,  Inc. 

IDocket  No.  ER98-3959-0001 

Take  notice  that  on  July  29.  1998, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filmg  a  service  agreement  to  provide 
firm  point-to-point  transmission  service 
pursuant  to  its  Open  Access 
Transmission  Tariff  to  Coral  Power 
L.L.C.  (Coral). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Coral. 

Commenf  c/afe;  August  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IB.  Consolidated  Edison  Company  of 
New  York,  Inc. 

IDocket  No.  ER98-3961-OOOI 

Take  notice  that  on  July  29,  1998, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
firm  point-to-point  transmission  service 
pursuant  to  its  Open  Access 
Transmission  Tariff  to  PP&L  Energv 
Marketing  (PP&L). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
PP&L. 


Comment  date:  August  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER98-3960-O001 

Take  notice  that  on  July  29,  1998, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
firm  point-to-point  transmission  service 
pursuant  to  its  Open  Access 
Transmission  Tariff  to  PP&L  Energy 
Marketing  (PP&L). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
PP&L. 

Comment  c/afe;  August  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Commonwealth  Edison  Co. 

[Docket  No.  ER98-3 962-000] 
Take  notice  that  on  July  30,  1998, 

Commonwealth  Edison  (Edison) 

submitted  its  quarterly  market-based 

transaction  report  for  the  calendar 

quarter  ending  June  30,  1998. 

Comment  date:  August  18,  1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

19.  Florida  Power  Corp. 

IDocket  No.  ER98-3964-0001 

Take  notice  that  on  July  29,  1998, 
Florida  Power  Corporation  submitted  a 
report  of  short-term  transactions  that 
occurred  under  its  Market-Based  Rate 
Wholesale  Power  Sales  Tariff  (FERC 
Electric  Tariff,  Original  Volume  No.  8, 
and  First  Revised  Volume  No.  8)  during 
the  quarter  ending  June  30,  1998. 

Comment  date:  August  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Coral  Power,  L.L.C. 

IDocket  No.  ER98-3965-000] 

Take  notice  that  on  July  29,  1998, 
Coral  Power,  L.L.C.  (Coral),  filed  a 
notice  of  termination  and  alternative 
request  for  waiver  of  the  60-day 
advance-notice  requirement,  to  be 
effective  July  1,  1998,  relating  to  Coral's 
termination  of  power  sales 
confirmations  wdth  Federal  Energy 
Sales,  Inc.,  conducted  pursuant  to  the 
Western  Systems  Power  Pool 
Agreement. 

Comment  dafe.- August  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Green  Mountain  Power  Corp. 

IDocket  No.  ER98-3967-OO0] 

Take  notice  that  on  July  29,  1998, 
Green  Mountain  Power  Corporation, 


tendered  for  filing  service  agreements 
pursuant  to  Green  Mountain's  FERC 
Electric  Tariff  No.  2.  Green  Mountain 
requests  an  effective  date  of  July  1,  1998 
for  the  service  agreement  with  H.Q. 
Energy  Services  (U.S.)  Inc.,  an  effective 
date  of  September  13,  1996  for  the 
service  agreement  with  AIG  Trading  and 
an  effective  date  of  August  1,  1998  for 
the  other  service  agreements. 

Comment  dafe:  August  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Coral  Power,  L.L.C. 

[Docket  No.  ER98-3968-O00] 

Take  notice  that  on  July  29,  1998, 
Coral  Power,  L.L.C.  (Coral),  filed  a 
notice  of  termination  and  alternative 
request  for  waiver  of  the  60-day 
advance-notice  requirement,  to  be 
effective  June  30,  1998,  relating  to 
Coral's  termination  of  power  sales 
confirmations  with  The  Power  Company 
of  America,  L.P.,  conducted  pursuant  to 
the  Western  Systems  Power  Pool 
Agreement. 

Comment  date:  August  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Green  Mountain  Power  Corp. 

[Docket  No.  ER98-3969-OOOJ 

Take  notice  that  on  July  29,  1998, 
Green  Mountain  Power  Corporation 
tendered  for  filing  a  Contract  with 
Hydro-Qiibec  for  the  purchase  of  call 
options  by  Hydro-Quebec.  Green 
Mountain  requests  an  effective  date  of 
August  1,  1998. 

Comment  date:  August  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Long  Island  Lighting  Company 

IDocket  No.  ER98-397O-O001 

Take  notice  that  on  July  29,  1998,  the 
Long  Island  Power  Authority 
(Authority),  on  behalf  of  its  subsidiary. 
Long  Island  Lighting  Company  (LILCO), 
d/b/a  LIPA  tendered  for  filing  Notices  of 
Cancellation  of  Service  Agreement  Nos. 
1  through  54  under  LILCO's  Power  Sales 
Tariff,  FERC  Electric  Tariff  No.  1. 

The  Authority  requests  that  the 
Commission  deem  that  these  notices  of 
cancellation  were  effective  as  of  May  29, 
1998,  the  date  of  LIPA's  purchase  of 
LILCO.  The  cancellation  is  attributable 
to  the  purchase  of  LILCO  by  the 
Authority,  a  corporate  municipal 
instrumentality  and  political 
subdivision  of  the  State  of  New  York. 
LILCO,  now  doing  business  as  LIPA,  is 
now  a  municipality  within  the  meaning 
of  Section  201(f)  of  the  Federal  Power 
Act  and  is  no  longer  required  to  file  or 
maintain  its  contracts  as  rate  schedules 
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-Phibro  Inc. 
-KCS  Power 


11— LG&E  Energy 
12 — Rainbow  Energy 
,  Inc. 


with  Commission.  The  underlying 
contracts  are  not  being  terminated. 

Notice  of  the  proposed  cancellation 
and  the  appropriate  rate  schedule 
designation  has  been  served  upon  the 
following: 

Service  Agreement  No.  1 — Enron  Power 

Marketing,  Inc. 
Service  Agreement  No.  2 — Coastal  Electric 

Services  Ckimpany 
Service  Agreement  No.  3 — New  York  Power 

Authority 
Service  Agreement  No.  4 — CNG  Power 

Services  Corporation 
Service  Agreement  No.  5 — PECO  Energy 

Company 
Service  Agreement  No.  6- 
Service  Agreement  No.  7- 

Marketing,  Inc. 
Service  Agreement  No.  8 — Sonat  Power 

Marketing  Inc. 
Service  Agreement  No.  9 — Aquila  Power 

Corporation 
Service  Agreement  No.  10 — Maine  Public 

Service  Company 
Service  Agreement  No. 

Marketing  Inc. 
Service  Agreement  No. 

Marketing  Corporation 
Service  Agreement  No.  13 — KN  Services, 
Service  Agreement  No.  14 — Village  of 

Greenport  (NY) 
Service  Agreement  No.  15 — Village  of 

Rockville  Centre  (NY) 
Service  Agreement  No.  16 — Vitol  Gas  & 

Electric,  LLC 
Service  Agreement  No.  17 — TransCanada 

Energy  Ltd. 
Service  Agreement  No.  18 — Nor  Am  Energy 

Services,  Inc. 
Service  Agreement  No.  19 — Northeast 

Utilities  Services  Company 
Service  Agreement  No.  20 — Cinergy 

Operating  Companies 
Service  Agreement  No.  21 — Coral  Power,  LLC 
Service  Agreement  No.  22 — NorAm  Energy 

Services,  Inc. 
Service  Agreement  No.  23 — TransCanada 

Power  Corporation 
Service  Agreement  No.  24 — AIG  Trading 

Corporation 
Service  Agreement  No.  25 — PanEnergy 

Trading  and  Marketing  Services 
Service  Agreement  No.  26 — Atlantic  City 

Electric  Company 
Service  Agreement  No.  27 — Energy  Transfer 

Group,  LLC 
Service  Agreement  No. 

Sales,  Inc. 
Service  Agreement  No. 

Marketing,  Inc. 
Service  Agreement  No.  30 — Baltimore  Gas  & 

Electric  Company 
Service  .Agreement  No.  31 — The  Power 

Company  of  America 
Ser\'ice  Agreement  No.  32 — Plum  Street 

Energy  Marketing,  Inc. 
Service  Agreement  No.  33 — Commonwealth 

Electric  Company 
Service  Agreement  No.  34 — Western  Power 

Services,  Inc. 
Service  Agreement  No.  35 — Sonat  Power 

Marketing  LP 
Service  Agreement  No.  36 — Williams  Energy 
Services  Company 


28 — Federal  Energy 
29 — Dupont  Power 


Service  Agreement  No.  37 — Entergy  Power 

Marketing  Corporation 
Service  Agreement  No.  38 — Promark  Energy. 

Inc. 
Service  Agreement  No.  39 — Orange  and 

Rockland  Utilities 
Service  Agreement  No.  40 — PacifiCorp  Power 

Marketing 
Service  Agreement  No.  41 — Central  Maine 

Power  Company 
Service  Agreement  No.  42 — Tractebel  Energy 

Marketing,  Inc. 
Service  Agreement  No.  43 — Village  of 

Freeport  (NY) 
Service  Agreement  No.  44 — .Niagara  Mohawk 

Power  Corporation 
Service  Agreement  No.  45 — Constellation 

Power  Source,  Inc. 
Service  Agreement  No.  46 — New  Energy 

Ventures,  LLC 
Service  Agreement  No.  47 — USGen  Power 

Services,  LP 
Service  Agreement  No.  48 — North  American 

Energy  Conservation 
Service  Agreement  No.  49 — Green  Mountain 

Power  Corporation 
Service  Agreement  No.  50 — Virginia  Electric 

and  Power  Company 
Service  Agreement  No.  51 — NGE  Generation, 

Inc. 
Service  Agreement  No.  52 — SCANA  Energy 

Marketing,  Inc. 
Service  Agreement  No.  53 — FirstEnergy 

Trading  &  Power  Marketing.  Inc. 
Service  Agreement  No.  54 — Cinergy  Capital  & 

Trading.  Inc. 

Comment  date:  Augusi  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Delmarva  Power  &  Light  Co. 

[Docket  No.  ER98-3973-0001 

Take  notice  that  on  July  29,  1998, 
Delmarva  Power  &  Light  Company 
(Delmar\'a),  tendered  for  filing  a 
summary  of  short-term  transactions 
made  during  the  second  quarter  of 
calendar  year  1998  under  Delmarva's 
Market  Rate  Sales  Tariff,  FERC  Electric 
Tariff,  Original  Volume  No.  14,  filed  bv 
Delmarva  in  Docket  No.  ER96-2571-odo. 

Comment  dafe;  August  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Atlantic  City  Electric  Co. 

[Docket  No.  ER98-3974-OOOJ 

Take  notice  that  on  July  29,  1998, 
Atlantic  City  Electric  Company 
(Atlantic),  tendered  for  filing  a  summary' 
of  short-term  transactions  made  during 
the  second  quarter  of  calendar  year  1998 
under  Atlantic's  Marked-Based  Rate 
Power  Sales  Tariff,  FERC  Electric  Tariff, 
First  Revised  Volume  No.  1,  filed  bv 
Atlantic  in  Docket  No.  ER96-1361^00. 

Comment  date:  August  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  pfci-son  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretory 
IFR  Doc.  98-21572  Filed  8-11-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EF98-5031-000,  et  al.] 

Western  Area  Power  Administration,  et 
al.  Electric  Rate  and  Corporate 
Regulation  Filings 

August  5.  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Western  Area  Power  Administration 

[Docket  No.  EF98-503 1-000] 

Take  notice  that  on  August  3,  1998, 
the  Deputy  Secretary  of  the  Department 
of  Energy,  by  Rate  Order  No.  WAP.'\-79, 
did  confirm  and  approve  on  an  interim 
basis,  to  be  effective  on  August  1.  1998, 
the  Western  Area  Power 
Administration's  formula  rates  under 
Rate  Schedules  UP-NTl,  LTPG-FPTl, 
UP-NFPTl  for  firm  and  non-firm 
transmission  over  the  integrated  System 
of  the  Pick-Sloan  Missouri  Basin 
Program-Eastern  Division  (P-SMBP-ED) 
and  UGP-ASl.  UGP-AS2,  UGP-AS3. 
UGP-AS4,  UGP-AS5.  and  UGP-AS6  for 
ancillary  services  for  the  P-SMBP-ED. 

The  formula  rates  in  the  Rate 
Schedules  UGP-NTl,  UGP-FPTl,  UGP- 
ASl,  UGP-AS2,  UGP-AS3.  UGP-AS4. 
UGP-AS5,  and  UGP-AS6  will  be  in 
effect  pending  the  Federal  Energy 
Regulatory'  Commission's  (FF^RCJ 
approval  or  of  substitute  formula  rates 
on  a  final  basis,  ending  July  31,  2003. 
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Comment  date:  August  28,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Sunlaw  Cogeneration  Partners  I 

IDocket  No.  EG98-87-000I 

On  August  3,  1998,  Sunlaw 
Cogeneration  Partners  I  (Sunlaw)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a 
supplement  to  its  application  for 
determination  of  exempt  wholesale 
generator  status  which  was  filed  on  June 
12.  1998,  pursuant  to  Part  365  of  the 
Commission's  regulations. 

Sunlaw  states  that  it  is  a  limited 
partnership  organized  and  existing 
under  the  laws  of  the  State  of  California. 
Sunlaw  indicates  that  it  is  engaged 
directly  and  exclusively  in  the  business 
of  owning  and  operating  all  or  part  of 
two  cogeneration  facilities  located  in  the 
City  of  Vernon,  California  and  selling 
electric  energy  at  wholesale. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Safe  Harbor  Water  Power 
Corporation 

IDocket  .No.  EG98-107-OOO1 

On  July  31.  1998,  Safe  Harbor  Water 
Power  Corporation  (Applicant),  with  its 
principal  office  at  One  Powerhouse 
Road,  Conestoga,  Permsylvania  17516, 
filed  with  the  Federal  Energy  Regulatory' 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Section  32 
of  the  Public  Utility  Holding  Company 
Act  of  1935  and  Part  365  of  the 
Commission's  regulations. 

Applicant  states  that  it  is  and  will  be 
engaged  in  owning  and  operating  the 
hydroelectric  facility  located  in  Safe 
Harbor,  Pennsylvania  (the  Eligible 
Facility),  with  aggregate  generating 
capacity  of  approximately  380,390  kVV 
and  selling  electric  energy  exclusively  at 
wholesale. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Kawaihae  Cogeneration  Partners 

(Docket  No.  EL98-67-000J 

Take  notice  that  on  July  31,  1998, 
Kawaihae  Cogeneration  Partners  (KCP) 
tendered  for  filing  a  Petition  for 
Enforcement  under  section  210(h)  of  the 
Public  Utility  Regulatory  Policies  Act 
(PURPA),  or'in  the  alternative,  for 


Declaratory  Order.  KCP  states  that 
Hawaii  Public  Utilities  Commission 
(HPUC)  and  Hawaiian  Electric 
Company,  Inc.  (HECO)  have  taken 
actions  that  violate  PURPA  thereby 
allowing  HECO's  wholly  owmed 
subsidiary,  Hawaii  Electric  Light 
Company,  to  begin  construction  of  its 
own  facility  and  prevent  KCP  from 
building  its  qualifying  facility.  KCP 
requests  that  the  Commission  initiate 
enforcement  proceedings  or.  in  the 
alternative,  issue  an  order  declaring  that 
HPUC's  actions  violate  the 
Commission's  rules  under  PURPA  and 
are  therefore  preempted  under  the 
Federal  Power  Act. 

Comment  date:  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Duquesne  Light  Company  Ohio 
Edison  Co.,  et  aL 

IDocket  No.  EL98-68-O001 

Take  notice  that  on  July  31,  1998, 
pursuant  to  Sections  203(b),  205.  and 

206  of  the  Federal  Power  Act  and  Rule 

207  of  the  Commission's  regulations. 
Duquesne  Light  Company  submitted  for 
filing  a  Petition  for  Declaratory  Order. 
Amendment  of  Contracts,  and/ or 
Supplemental  Remedial  Order. 
Duquesne  request  a  declaration  that 
FirstEnergy  Corp.  may  not  unreasonably 
withhold  consent  to  the  assignment  of 
Duquesne's  interest  in  the  agreements 
governing  the  operation  of  generating 
units  that  Duquesne  jointly  owns  with 
FirstEnergy  Corp. 

Copies  of  the  riling  were  served  on 
FirstEnergy  Corp.  and  the  participants 
in  EC97-5-000. 

Comment  date:  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Western  Systems  Power  Pool,  Howell 
Power  Systems,  Inc.,  MidCon 
Management  Corp.,  J.L.  Walker  & 
Associates,  Ocean  Energy  Services,  Inc., 
United  American  Energy  Corp.,  XERXE 
Group,  Inc. 

[Docket  Nos.  ER91-195-032;  ER94-178-015: 
ER94-1 329-016;  ER95-1 261-01 2;  ER96- 
588-007;  ER96-3092-008;  and  ER98-1823- 
002  (not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  June  29,  1998.  Western  Systems 
Power  Pool  filed  certain  information  as 
required  by  the  Commission's  June  2, 
1992,  order  in  Docket  No.  ER91-195- 
000. 

On  June  20,  1998,  Howell  Power 
Systems,  Inc.  filed  certain  information 


as  required  by  the  Commission's 
January  14,  1994,  order  in  Docket  No. 
ER94-1 78-000. 

On  July  20,  1998,  MidCon 
Management  Corp.  filed  certain 
information  as  required  by  the 
Commission's  August  11,  1994,  order  in 
Docket  No.  ER94-1 329-000. 

On  July  29,  1998,  J.L.  Walker  & 
Associates  filed  certain  information  as 
required  by  the  Commission's  August  7, 
1995,  order  in  Docket  No.  ER95-1261- 
000. 

On  July  9,  1998,  Ocean  Energy 
Services,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
January  19,  1996,  order  in  Docket  No. 
ER96-588-000. 

On  July  10,  1998,  United  American 
Energy,  Corp.  filed  certain  information 
as  required  by  the  Commission's 
January  3,  1997,  order  in  Docket  No. 
ER96-3092-000. 

On  July  6,  1998,  The  XEREX  Group, 
Inc.  filed  certain  information  as  required 
by  the  Commission's  March  19,  1998, 
order  in  Docket  No.  ER98-1823-000. 

7.  Phibro  Inc.,  Premier  Enterprises, 
LLC,  SuperSystems,  Inc.,  Sunoco  Power 
Marketing,  LLC,  Griffin  Energy 
Marketing,  LLC,  Bruin  Energy,  Inc., 
Energy  Sales  Network,  Inc. 

IDocket  Nos.  ER95-430-O15;  ER95-n23- 
009;  ER96-906-007;  ER97-870-006;  ER97- 
4168-003;  ER98-538-O03;  and  ER98-753- 
003  (not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  June  25.  1998.  Phibro  Inc.  filed 
certain  information  as  required  by  the 
Commission's  June  9,  1995,  order  in 
Docket  No.  ER95-43O-000. 

On  June  24,  1998,  Premier 
Enterprises,  LLC  filed  certain 
information  as  required  by  the 
Commission's  August  7,1995,  order  in 
Docket  No.  ER95-1 123-000. 

On  June  22,  1998,  SuperSystems,  Inc. 
filed  certain  information  as  required  by 
the  Commission's  March  27,  1996.  order 
in  Docket  No.  ER96-906-000. 

On  July  8,  1998,  Sunoco  Power 
Marketing,  LLC  filed  certain  information 
as  required  by  the  Commission's  April 
11,  1997,  order  in  Docket  No.  ER97- 
870-000. 

On  July  9,  1998.  Griffin  Energy 
Marketing,  LLC  filed  certain  information 
as  required  by  the  Commission's  June 
29,  1997,  order  in  Docket  No.  ER97- 
4168-000. 

On  July  8,  1998,  Bruin  Energy,  Inc. 
filed  certain  information  as  required  by 
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the  Commission's  July  4,  1995,  order  in 
Docket  No.  ER98-538-000. 

On  July  8,  1998,  Energy  Sales 
Network,  Inc.  filed  certain  information 
as  required  by  the  Commission's  July  4, 
1995,  order  in  Docket  No.  ER98-753- 
000. 

8.  QST  Energy  Trading  Inc.,  Anker 
Power  Services,  Inc. 

[Docket  Nos.  ER96-553-011:  ER97-3788- 
003] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  Public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  July  24,  1998,  QST  Energy  Trading 
Inc.  filed  certain  information  as  required 
by  the  Commission's  March  16,  1996, 
order  in  Docket  No.  ER96-553-O00. 

On  July  24,  1998,  Anker  Power 
Services  Inc.  filed  certain  information  as 
required  by  the  Commission's 
September  19,  1997,  order  in  Docket  No. 
ER97-3 788-000. 

9.  California  Power  Exchange 
Corporation 

[Docket  No.  ER98-2095-000] 

Take  notice  that  on  July  30,  1998,  the 
California  Power  Exchange  Corporation 
(PX)  tendered  for  filing  an  index  of 
customers  for  acceptance  by  the 
Commission  with  a  request  for  waiver  of 
any  requirements  that  executed 
Participation  Agreements  contain  an 
Options  Addendum  or,  until  the  date  of 
the  submittal,  July  30,  1998,  a  software 
licensing  agreement  requirement. 

The  PX  states  that  this  filing  has  been 
served  on  all  parties  in  the  above- 
captioned  docket. 

Comment  date:  August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Rochester  Gas  and  Electric  Corp. 

[Docket  No.  ER98-2  5 10-000] 

Take  notice  that  on  July  30,  1998, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  an  executed 
transmission  service  agreement  between 
RG&E  and  Energetix,  Inc.  (Energetix). 
The  service  agreement  is  an  executed 
version  of  a  service  agreement  filed  on 
June  17,  1998  in  unexecuted  form. 

A  copy  of  the  service  agreement  was 
served  on  the  New  York  Public  Service 
Commission  and  on  all  parties  listed  on 
the  official  service  list  in  Docket  No. 
ER98-2 5 10-000. 

Comment  date:  August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Thomas  Hodgson  &  Sons,  Inc. 
(Docket  No.  ER98-2601-000] 


Take  notice  that  on  July  28,  1998, 
Thomas  Hodgson  &  Sons,  Inc.  tendered 
for  filing  a  Notice  of  Withdrawal  in  the 
above-referenced  docket. 

Comment  date:  August  17,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER98-3110-0001 

Take  notice  that  on  July  30,  1998,  PJM 
Interconnection,  L.L.C.  (PJM)  tendered 
for  filing,  pursuant  to  order  issued  June 
30,  1998,  a  compliance  filing  to  amend 
its  Form  of  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
(PJM  Open  Access  Transmission  Tariff, 
Attachment  A). 

The  amendment  provides  for  a 
confirmation  period  during  which  an 
applicant  for  Short-Term  Firm  Point-to- 
Point  Transmission  Service  must 
confirm,  following  PJM's  approval  of  its 
request  for  service,  that  it  will 
commence  ser\'ice  in  accordance  with 
its  request. 

PJM  requests  an  effective  date  of 
August  1,  1998  for  the  amendment. 

Comment  date:  August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  AIE  Energy,  Inc. 

[Docket  No.  ER98-3 164-000] 

Take  notice  that  on  July  24.  1998.  AIE 
Energy,  Inc.  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  August  17.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Rochester  Gas  and  Electric  Corp. 

[Docket  No.  ER98-3382-0001 

Take  notice  that  on  July  31,  1998. 
Rochester  Gas  and  Electric  Corporation 
tendered  for  filing  a  revised  Form  of 
Service  Agreement,  originally  submitted 
on  June  16,  1998. 

A  copy  of  the  Form  of  Service 
Agreement  was  served  on  the  New  York 
Public  Service  Commission. 

Comment  date:  August  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Central  Maine  Power  Co. 

(Docket  No.  ER98-3 56 1-000] 

Take  notice  that  on  June  29,  1998, 
Central  Maine  Power  Company  tendered 
for  filing  a  quarterly  report  for  the 
period  January  1,  1998  to  March  31, 
1998. 

Comment  dafe.- August  17,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  Virginia  Electric  and  Power  Co. 

[Docket  No.  ER98-3712-0001 

Take  notice  that  on  July  31,  1998. 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  a 
supplemental  filing  that  amends  and 
explains  the  provision  of  generation 
imbalance  service  to  North  Carolina 
Electric  Membership  Corporation. 

Comment  date:  August  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Unitil  Power  Corp. 

[Docket  No  ER98-3742-000! 

Take  notice  that  on  Julv  15.  1998, 
Unitil  Power  Corp.  Company  tendered 
for  filing  its  quarterlv  report  ending  June 
30.  1998. 

Comment  date:  August  17.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Fitchburg  Gas  &  Electric  Co. 

[Docket  No  3748-000) 

Take  notice  that  on  July  15.  1998. 
Fitchburg  Gas  &  Electric  Company 
tendered  for  filing  its  quarterly  report 
ending  June  30.  1998. 

Comment  date:  August  17.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Virginia  Electric  and  Power  Co. 

[Docket  No.  ER98-3775-000! 

Take  notice  that  on  July  30,  1998. 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  an 
executed  version  of  the  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  with  Enron  Power 
Marketing.  Inc.,  which  it  had  filed  in 
unexecuted  form  on  July  17,  1998. 

Comment  date:  -August  19.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Virginia  Electric  and  Power  Co. 

[Docket  No.  ER98-3776-OO01 

Take  notice  that  on  July  30.  1998, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  an 
executed  version  of  the  Service 
Agreement  for  Firm  Point-to-Point 
Transmission  Service  with  Enron  Power 
Marketing,  Inc..  which  it  had  filed  in 
unexecuted  form  on  July  17,  1998. 

Comment  date:  August  19,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Cleveland  Electric  Co. 

(Docket  No.  ER98-3930-OO01 

Take  notice  that  on  July  27,  1998, 
Cleveland  Electric  Company  tendered 
for  filing  a  quarterly  report  for  the 
period  April  1,  1998  to  June  30,  1998. 
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Comment  date:  Augusi  17,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Western  Resources,  Inc. 

(Docket  .\o.  ER98-3975-O00i 

Take  notice  that  on  luly  .30.  1998. 
Western  Resources,  Inc.  (Western 
Resources),  tendered  for  filing  an 
agreement  between  Western  Resources 
and  Minnesota  Power.  Western 
Resources  states  that  the  purpose  of  the 
agreement  is  to  permit  the  customers  to 
take  service  under  Western  Resources' 
market-based  power  sales  tariff  on  file 
with  the  Commission.  The  agreement  is 
proposed  to  become  effective  July  6, 
1998. 

Copies  of  the  filing  were  .ser\ed  upon 
Minnesota  Power  and  the  Kansas 
Corporation  Commission. 

Comment  dote;  August  19,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  British  Columbia  Power  Exchange 

[Docket  No.  ER98-3984-000I 

Take  notice  that  on  July  30,  1998, 
British  Columbia  Power  Exchange 
Corporation  (Powerex)  tendered  for 
filing  a  conditional  notice  of 
termination  concerning  wholesale 
power  sales  arrangements  between 
Powerex  and  The  Power  Company  of 
America,  L.P.  If  the  Commission 
determines  that  a  notice  of  termination 
is  required  to  be  fded  with  respect  to 
these  arrangements,  then  Powerex 
requests  that  the  termination  of  these 
arrangements  be  given  effect  as  of  June 
30,  1998. 

Comment  date:  August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Northern  States  Power  Company, 
(Minnesota  Company),  Northern  States 
Power  Company  (Wisconsin  Company) 

[Docket  No.  ER98-3985-O001 

Take  notice  that  on  July  30,  1998, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP)  tendered  for  filing  an 
Electric  Service  Agreement  between 
NSP  and  Entergy  Services,  Inc. 
(Customer).  This  Electric  Service 
Agreement  is  an  enabling  agreement 
under  which  NSP  may  provide  to 
Customer  the  electric  services  identified 
in  NSP  Operating  Companies  Electric 
Services  Tariff  original  Volume  No.  4. 
NSP  requests  that  this  Electric  Service 
Agreement  be  made  effective  on  July  1, 
1998. 

Comment  date:  August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


25.  Entergy  Power  Marketing  Corp. 

(Docket  No.  ER98-3986-000I 

Take  notice  that  on  July  30,  1998, 
Entergy  Power  Marketing  Corp.  (EPMC) 
tendered  for  filing  a  notice  of 
termination,  emergency  request  for 
waiver  of  notice,  and  alternative  request 
for  relief  concerning  the  Electric  Power 
Services  Agreement  dated  January  6, 
1998,  between  EPMC  and  The  Power 
Company  of  America,  L.P.,  for  the 
provision  of  electric  service  to  The 
Power  Company  of  America,  L.P. 

Comment  date:  August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  New  England  Power  Company 

(Docket  .\o.  ER98-3989-000I 

Take  notice  that  on  July  30,  1998, 
New  England  Power  Company  (NEP) 
tendered  for  filing  Ser\'ice  Agreements 
between  NEP  and  the  following 
companies  under  its  tariff  for  capacity 
and  capacity  related  products,  NEP 
Electric  Tariff  No.  10,  which  was 
accepted  for  filing  by  the  Commission 
on  March  31,  1998,  in  Docket  No.  ER98- 
1636-000  and  designated  FERC  Electric 
Tariff  Original  Volume  No.  11:  Great 
Bay  Power  Corporation,  dated  June  8, 
1998:  City  of  Holyoke  Gas  and  Electric 
Department,  dated  June  15,  1998; 
Middleborough  Gas  and  Electric 
Department,  dated  June  29,  1998;  and 
Burlington  Electric  Department,  dated 
June  15,  1998. 

Copies  of  this  filing  were  served  on 
the  parties  to  the  Service  Agreement, 
New  Hampshire  Public  Utilities 
Commission,  Vermont  Department  of 
Public  Service,  and  the  Massachusetts 
Department  of  Telecommunications  and 
Energy. 

Comment  date;  August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Rochester  Gas  and  Electric  Corp. 

[Docket  No.  ER98-3990-0001 

Take  notice  that  on  July  30,  1998, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  a  Service 
Agreement  between  RG&E  and  North 
American  Energy  (Transmission 
Customer)  for  service  under  RG&E's 
open  access  transmission  tariff. 

RG&E  requests  waiver  of  the  notice 
requirements  for  an  effective  date  of  July 
1,  1998. 

Copies  of  the  filing  were  served  on  the 
Transmission  Customer  and  the  New 
York  Public  Service  Commission. 

Comment  dafe;  August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


28.  The  Dayton  Power  and  Light  Co. 

(Docket  No.  ER98-3991-O00I 

Take  notice  that  on  July  30,  1998.  The 
Dayton  Power  and  Light  Company 
(Davlon)  tendered  for  filing  service 
agreements  establishing  Florida  Power 
and  Light  Company  as  a  customer  under 
the  terms  of  Dayton's  Market-Based 
Sales  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  the  date  of  this 
filing  for  the  service  agreements. 
Accordingly,  Dayton  requests  waiver  of 
the  Commission's  notice  requirements. 

Copies  of  the  filing  were  served  on 
Florida  Power  and  Light  Company  and 
the  Public  Utilities  Commission  of  Ohio. 

Comment  date:  August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  LG&E  Energy  Marketing  Inc. 

(Docket  No.  ER98-3992-O001 

Take  notice  that  on  July  30,  1998, 
LG&E  Energy  Marketing  Inc.,  tendered 
for  filing  a  notice  of  termination, 
emergency  request  for  waiver  of  notice, 
and  an  alternative  request  for  relief 
pertaining  to  certain  agreements  for  the 
purchase  and  sale  at  wholesale  of 
electric  power  with  the  City  of 
Springfield,  Illinois  City  Water,  Light 
and  Power. 

Comment  date:  August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Boston  Edison  Co. 

[Docket  No.  ER98-3993-0001 

Take  notice  that  on  July  30,  1998, 
Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  a  Standstill 
Agreement  between  Boston  Edison  and 
Montaup  Electric  Company  (Montaup), 
The  Standstill  Agreement  extends 
through  November  27,  1998,  the  time  in 
which  Montaup  may  institute  a  legal 
challenge  to  the  1996  true-up  bill  under 
Boston  Edison's  FERC  Rate  Schedule 
No.  69,  governing  sales  to  Montaup  from 
the  Pilgrim  Nuclear  Station. 

Boston  Edison  requests  waiver  of  the 
Commission's  notice  requirements  to  all 
the  Standstill  Agreement  to  become 
effective  August  1,  1998. 

Comment  date;  August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER98-3995-OO0] 

Take  notice  that  on  July  30,  1998, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  executed 
service  agreements,  for  electric  power 
and  energy  sales  at  negotiated  rates 
under  the  terms  of  PNM's  Power  and 
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Energy  Sales  Tariff,  with  Energy 
Transfer  Group,  L.L.C.,  (dated  July  9, 
1998),  Illinova  Energy  Partners  (dated 
July  21,  1998),  and  Williams  Energy 
Services  Company  (dated  July  21,  1998). 

Copies  of  the  filing  have  been  served 
on  each  of  the  customers  and  the  New 
Mexico  Public  Utility  Commission. 

Comment  date:  August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Northern  States  Power  Company 
(Minnesota  Company),  Northern  States 
Power  Company  (Wisconsin  Company) 

[Docket  No.  ER98-3997-0001 

Take  notice  that  on  July  30,  1998, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP)  tendered  for  filing  a 
Short-Term  Market-Based  Electric 
Service  Agreement  between  NSP  and 
Electric  System  of  the  Board  of 
Municipal  Utilities,  Sikeston,  Missouri 
(Customer).  NSP  requests  that  this 
Short-Term  Market-Based  Electric 
Service  Agreement  be  made  effective  on 
July  2,  1998. 

Comment  date:  August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Northern  States  Power  Company 
(Minnesota  Company),  Northern  States 
Power  Company  (Wisconsin  Company) 

[Docket  No.  ER98-3  998-000) 

Take  notice  that  on  July  30,  1998, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP)  tendered  for  filing  a 
Short-Term  Market-Based  Electric 
Service  Agreement  between  NSP  and 
Entergy  Services,  Inc.  (Customer).  NSP 
requests  that  this  Short-Term  Market- 
Based  Electric  Service  Agreement  be 
made  effective  on  July  1,  1998. 

Comment  date:  August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  New  England  Power  Co. 

[Docket  No.  ER98-3999-0001 

Take  notice  that  on  July  30,  1998, 
New  England  Power  Company  (NEP) 
tendered  for  filing  a  Service  Agreement 
between  NEP  and  the  Great  Bay  Power 
Corporation,  dated  June  8,  1998,  under 
NEP's  tariff  for  System  Energy  Sales  and 
Exchanges.  FERC  Electric  Tariff  Original 
Volume  No.  5. 

Copies  of  this  filing  were  served  on 
the  parties  to  the  Service  Agreement, 
New  Hampshire  Public  Utilities 
Commission,  and  Massachusetts 
Department  of  Telecommunications  and 
Energy. 


Comment  dofe;  August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  New  York  State  Electric  &  Gas  Corp. 

[Docket  No.ER98-4000-000| 

Take  notice  that  on  July  30,  1998. 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  an  unexecuted  Network  Service 
and  Network  Operating  Agreements 
between  NYSEG  and  nine  (9)  New  York 
State  Municipal  Electric  Utilities 
(Customers).  These  Service  Agreements 
specify  that  the  Customers  have  agreed 
to  the  rates,  terms  and  conditions  of 
NYSEG's  currently  effective  open  access 
transmission  tariff. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
July  1.  1998  for  the  Service  Agreements. 

NYSEG  has  served  copies  of  the  filing 
on  the  New  York  State  Public  Service 
Commission  and  on  the  Customers. 

Comment  date:  August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Rochester  Gas  and  Electric  Corp. 

[Docket  No.  ER98-4002-0001 
Take  notice  that  on  July  30,  1998, 

Rochester  Gas  and  Electric  Corporation 

(RG&E)  tendered  for  filing  an  executed 

transmission  service  agreement  between 

RG&E  and  Select  Energv,  Inc. 

A  copy  of  the  service  agreement  has 

been  served  on  the  New  York  Public 

Ser\'ice  Commission  and  on  the 

Customer. 

Comment  date:  August  19,  1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

37.  Rochester  Gas  and  Electric  Corp. 

[Docket  No.  ER98-4003-000] 
Take  notice  that  on  July  30,  1998, 

Rochester  Gas  and  Electric  Corporation 

(RG&E)  tendered  for  an  executed 

transmission  service  agreement  between 

RG&E  and  Select  Energy,  Inc. 

(Customer). 
A  copy  of  the  service  agreement  has 

been  served  on  the  New  York  Public 

Service  Commission  and  on  the 

Customer. 

Comment  dafe.- August  19,  1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

38.  Rochester  Gas  and  Electric  Corp. 

[Docket  No,  ER98-1006-000J 

Take  notice  that  on  July  30.  1998, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  an  executed 
transmission  service  agreement  between 
RG&E  and  Ensearch  Energy  Service 
(New  York)  (Customer). 


A  copy  of  the  service  agreement  has 
been  served  on  the  .New  York  Public 
Service  Commission  and  on  the 
Customer. 

Comment  date:  August  19.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Rochester  Gas  and  Electric  Corp. 

[Docket  No.  ER98^007-O00l 

Take  notice  that  on  July  30,  1998. 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  an  executed 
transmission  service  agreement  between 
RG&E  and  North  .American  Energy  Inc. 
(Customer). 

A  copy  of  the  service  agreement  has 
been  ser\'ed  on  the  New  York  Public 
Service  Commission  and  on  the 
Customer. 

Comment  date:  August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Rochester  Gas  and  Electric  Corp. 

[Docket  No.  ER98-4008-000I 

Take  notice  that  on  July  30,  1998. 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  an  executed 
transmission  service  agreement  between 
RG&E  and  Northeast  Energy  Services, 
Inc.  (Customer). 

A  copy  of  the  service  agreement  has 
been  served  on  the  New  York  Public 
Service  Commission  and  on  the 
Customer. 

Comment  dafe.  August  19,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  Rochester  Gas  and  Electric  Corp. 

[Docket  No.  ER98-i009-000l 

Take  notice  that  on  July  30.  1998. 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  an  executed 
transmission  ser\-ice  agreement  between 
RG&E  and  .Northeast  Energy  Services. 
Inc.  (Customer). 

A  copy  of  the  ser\ice  agreement  has 
been  ser\-ed  on  the  New  York  Public 
Service  Commission  and  on  the 
Customer. 

Comment  date:  August  19.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Rochester  Gas  and  Electric  Corp. 

[Docket  No.  ER98-401O-OOOJ 

Take  notice  that  on  July  30.  1998, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  an  executed 
transmission  ser\'ice  agreement  between 
RG&E  and  Columbia  Energy  Power 
Marketing  (Customer). 

A  copy  of  the  ser\'ice  agreement  has 
been  served  on  the  New  York  Public 
Service  Commission  and  on  the 
Customer. 


43154 


Federal  Register/ Vol.  63.  No.  155 /Wednesday,  August  12,  1998 /Notices 


Comment  dafe.  August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Comment  date:  August  20.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


43.  Rochester  Gas  and  Electric  Coq).  47.  FirstEnergy  System 


IDocket  No.  ER98-4011-O0()| 

Take  notice  that  on  July  30,  1998, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  an  e.xecuted 
transmission  service  agreement  between 
RG&E  and  North  American  Energy  Inc. 
(Customer). 

A  copy  of  the  service  agreement  has 
been  served  on  the  New  York  Public 
Service  Commission  and  on  the 
Customer. 

Comment  date:  August  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

44.  California  Power  Exchange  Corp. 

[Docket  No.  ER98-4014-0001 

Take  notice  that  on  July  30.  1998,  the 
California  Power  Exchange  Corporation 
(PX),  pursuant  to  the  Commission  order 
issued  June  25,  1998,  in  Docket  No. 
ER98-2773-000,  e(  al.,  tendered  for 
filing  an  Index  of  Meter  Service 
Customers  for  acceptance  by  the 
Commission. 

Comment  date:  August  19,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

45.  Washington  Water  Power  Co. 

IDocket  No.  ER98-4015-O00I 

Take  notice  that  on  July  30,  1998,  the 
Washington  Water  Power  Company 
(WWP),  an  electric  utility  and  a 
marketer  of  electric  power,  filed  a  notice 
of  cancellation  pursuant  to  18  CFR 
35.15,  of  power  sale  agreements 
between  WWP  and  The  Power  Company 
of  America,  L.P.  (PCA),  entered  into 
between  January  14  and  January  27, 
1998  under  the  Western  Systems  Power 
Pool  Agreement. 

WWP  has  also  filed  a  motion  for 
waiver  of  the  60-day  advance  filing 
requirement  under  18  CFR  35.15,  to 
permit  WWP  to  terminate  service  to 
PCA  as  of  August  1,  1998. 

Comment  da fe;  August  19,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

46.  Rochester  Gas  and  Electric  Corp. 

[Docket  No.  ER98^021-O00[ 

Take  notice  that  on  July  31,  1998, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  an  executed 
transmission  service  agreement  between 
RG&E  and  Columbia  Energy  Power 
Marketing  (Customer). 

A  copy  of  the  service  agreement  has 
been  served  on  the  New  York  Public 
Service  Commission  and  on  the 
Customer. 


(Docket  No.  ER98-4022-OO0I 

Take  notice  that  on  July  31,  1998, 
FirstEnergy  System  tendered  for  filing  a 
Service  Agreement  to  provide  Non-Firm 
Point-to-Point  Transmission  Service  for 
Western  Resources,  the  Transmission 
Customer.  Services  are  being  provided 
under  the  FirstEnergy  System  Open 
Access  Transmission  Tariff  submitted 
for  filing  in  Docket  No.  ER97-412-000. 
The  proposed  effective  date  under  this 
Service  Agreement  is  July  20,  1998. 

Comment  date:  August  20.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

48.  FirstEnergy  System 

[Docket  No.  ER98-402 3-000] 

Take  notice  that  on  July  31,  1998. 
FirstEnergy  System  tendered  for  filing  a 
Service  Agreement  to  provide  Firm 
Point-to-Point  Transmission  Service  for 
Western  Resources,  the  Transmission 
Customer.  Services  are  being  provided 
under  the  FirstEnergy  System  Open 
Access  Transmission  Tariff  submitted 
for  filing  in  Docket  No.  ER97^12-000. 
The  proposed  effective  date  under  this 
Service  Agreement  is  July  20,  1998. 

Comment  c/a/e:  August  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

49.  Rochester  Gas  and  Electric  Corp. 

[Docket  No.  ER98-4024-0001 

Take  notice  that  on  July  31.  1998, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  an  executed 
transmission  service  agreement  between 
RG&E  and  Energetix,  Inc.  (Customer). 
A  copy  of  the  service  agreement  has 
been  served  on  the  New  York  Public 
Service  Commission  and  on  the 
Customer, 

Comment  date:  August  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

50.  Rochester  Gas  and  Electric  Corp. 

[Docket  No.  ER98-4025-0001 

Take  notice  that  on  July  31,  1998. 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  a  Service 
Agreement  between  RG&E  and 
Energetix,  Inc.  (Transmission  Customer) 
for  service  under  RG&E's  open  access 
transmission  tariff. 

RG&E  requests  waiver  of  the 
Commission's  notice  requirements  and 
an  effective  date  of  July  1,  1998. 

A  copy  of  the  filing  was  served  on  the 
Transmission  Customer  and  the  New 
York  Public  Service  Commission 


Comment  date:  August  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

51.  Rochester  Gas  and  Electric  Corp. 

[Docket  No.  ER98-4026-O00I 

Take  notice  that  on  July  31,  1998, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  a  Service 
Agreement  between  RG&E  and 
Northeast  Energy  Services,  Inc. 
(Transmission  Customer)  for  service 
under  RG&E's  open  access  transmission 
tariff. 

RG&E  requests  waiver  of  the 
Commission's  notice  requirements  and 
an  effective  date  of  July  1,  1998. 

A  copy  of  the  filing  was  served  on  the 
Transmission  Customer  and  the  New 
York  Public  Service  Commission 

Comment  date:  August  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

52.  Rochester  Gas  and  Electric  Corp. 

IDocket  No.  ER98-4027-0001 

Take  notice  that  on  July  31,  1998. 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  a  Service 
Agreement  between  RG&E  and 
Northeast  Energy  Services,  Inc. 
(Transmission  Customer)  for  service 
under  RG&E's  open  access  transmission 
tariff. 

RG&E  requests  waiver  of  the 
Commission's  notice  requirements  and 
an  effective  date  of  July  1,  1998. 

A  copy  of  the  filing  was  served  on  the 
Transmission  Customer  and  the  New 
York  Public  Service  Commission. 

Comment  date:  August  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

53.  Rochester  Gas  and  Electric  Corp. 

[Docket  No.  ER98-4028-0001 

Take  notice  that  on  July  31.  1998. 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  a  Service 
Agreement  between  RG&E  and 
Columbia  Energy  Power  Marketing 
Corporation  (Transmission  Customer) 
for  service  under  RG&E's  open  access 
transmission  tariff. 

RG&E  requests  waiver  of  the 
Commission's  notice  requirements  and 
an  effective  date  of  July  1,  1998. 

A  copy  of  the  filing  was  served  on  the 
Transmission  Customer  and  the  New 
York  Public  Service  Commission. 

Comment  date:  August  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

54.  Rochester  Gas  and  Electric  Corp. 

(Docket  No.  ER98-4029-0001 

Take  notice  that  on  July  31,  1998, 
Rochester  Gas  and  Electric  Corporation 
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(RG&E)  tendered  for  filing  a  Service 
Agreement  between  RG&E  and 
Columbia  Energy  Power  Marketing 
Corporation  (Transmission  Customer) 
for  service  under  RG&S's  open  access 
transmission  tariff. 

RG&S  requests  waiver  of  the 
Commission's  notice  requirements  and 
an  effective  date  of  July  1,  1998. 

A  copy  of  the  filing  was  served  on  the 
Transmission  Customer  and  the  New 
York  Public  Service  Commission. 

Comment  date:  August  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

55.  Rochester  Gas  and  Electric  Corp. 

(Docket  No.  ER98^030-000l 

Take  notice  that  on  July  31,  1998, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  a  Service 
Agreement  between  RG&E  and  North 
American  Energy  (Transmission 
Customer)  for  service  under  RG&E's 
open  access  transmission  tariff. 

RG&E  requests  waiver  of  the 
Commission's  notice  requirements  and 
an  effective  date  of  July  1,  1998. 

A  copy  of  the  filing  was  served  on  the 
Transmission  Customer  and  the  New 
York  Public  Service  Commission. 

Comment  date:  August  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

56.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER98-403 1-000] 

Take  notice  that  on  July  31,  1998, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  a  Service 
Agreement  between  RG&E  and  Enserch 
Energy  Services  (Transmission 
Customer)  for  service  under  RG&E's 
open  access  transmission  tariff. 

RG&E  requests  waiver  of  the 
Commission's  notice  requirements  and 
an  effective  date  of  July  1,  1998. 

A  copy  of  the  filing  was  served  on  the 
Transmission  Customer  and  the  New 
York  Public  Service  Commission. 

Comment  date:  August  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

57.  Virginia  Electric  and  Power  Co. 

[Docket  No.  ER9&-4033-000) 

Take  notice  that  on  July  31,  1998, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  a 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  with  Engage 
Energy  US  L.P.  under  Virginia  Power's 
Open  Access  Transmission  Tariff  to 
Eligible  Purchasers  dated  July  14,  1997. 
Under  the  tendered  Service  Agreement, 
Virginia  Power  will  provide  firm  point- 
to-point  service  to  Engage  Energy  US 


L.P.  under  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff.  Virginia  Power 
requests  an  effective  date  of  July  1.  1998 
for  the  Service  Agreement. 

Copies  of  the  filing  were  served  on 
Engage  Energy  US  L.P.,  the  Virginia 
State  Corporation  Commission  and  the 
North  Carolina  Utilities  Commission. 

Comment  date:  August  20,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

58.  American  Electric  Power  Service 
Corp. 

[Docket  No.  ER98-4034-000] 

Take  notice  that  on  July  31,  1998,  the 
American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
service  agreements  under  the  Wholesale 
Market  Tariff  of  the  AEP  Operating 
Companies  (Power  Sales  Tariff).  The 
Power  Sales  Tariff  was  accepted  for 
filing  effective  October  10,  1997,  and 
has  been  designated  AEP  Operating 
Companies'  FERC  Electric  Tariff 
Original  Volume  No.  5.  AEPSC  requests 
waiver  of  notice  to  permit  the  service 
agreements  to  be  made  effective  for 
service  on  July  1,  1998. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  August  20,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

59.  PJM  Interconnection,  L.L.C 

(Docket  No.  ER98-^03 5-000] 

Take  notice  that  on  July  31,  1998.  the 
PJM  Interconnection,  L.L.C.  (PJM),  on 
behalf  of  the  Members  of  the  LLC, 
tendered  for  filing  membership 
applications  of  Enserch  Energy  Services, 
Inc.,  Green  Mountain  Energy  Resources 
L.L.C,  and  Rochester  Gas  &  Electric 
Corporation.  PJM  requests  an  effective 
date  on  the  day  after  the  receipt  of  the 
filing. 

Comment  date:  August  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

60.  Green  Mountain  Power  Corp. 

(Docket  No.  ER98^036-O00l 

Take  notice  that  on  July  31,  1998, 
Green  Mountain  Power  Corporation 
(Green  Mountain)  tendered  for  filing  a 
service  agreement  with  Enserch  Energy 
Services,  Inc.,  pursuant  to  Green 
Mountain's  FERC  Electric  Tariff  No.  2. 
Green  Mountain  requests  an  effective 
date  of  July  1,  1998  for  the  service 
agreement. 

Comment  date:  August  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


61.  Ohio  Valley  Electric  Corp.  Indiana- 
Kentucky  Electric  Corp. 

I  Docket  No.  ER98^03  7-000] 

Take  notice  that  on  July  31,  1998. 
Ohio  Valley  Electric  Corporation 
(including  its  wholly-owned  subsidiary. 
Indiana-Kentucky  Electric  Corporation) 
(OVEC)  tendered  for  filing  a  Ser\-ice 
Agreement  for  Non-Firm  Point-To-Point 
Transmission  Service,  dated  July  7. 
1998  (Service  Agreement)  between 
Aquila  Power  Corporation  (Aquila 
Power)  and  OVEC.  0\^C  proposes  an 
effective  date  of  July  7,  1998,  and 
requests  waiver  of  the  Commission's 
notice  requirement  to  allow  the 
requested  effective  date.  The  Ser\ice 
Agreement  provides  for  non-firm 
transmission  ser\'ice  by  OVEC  to  Aquila 
Power. 

In  its  filing,  OVEC  states  that  the  rates 
and  charges  included  in  the  Ser\ice 
Agreement  are  the  rates  and  charges  set 
forth  in  OVEC's  Open  Access 
Transmission  Tariff. 

Comment  date:  August  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

62.  PECO  Energy  Co. 

[Docket  No.  ER98-4038-0001 

Take  notice  that  on  July  31.  1998, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  July  22.  1998 
with  Borough  of  Ephrata  (EPHRATA) 
under  PECOs  FERC  Electric  Tariff 
Original  Volume  No.  1  (Tariff).  The 
Service  Agreement  adds  EPHRATA  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
July  22.  1998,  for  the  Service 
.Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  EPHR^^TA  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  August  20.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

63.  Spark  Energy  Trading,  L.L.C. 

[Docket  No.  ER98^039-0O0l 

Take  notice  that  on  July  31,  1998, 
Spark  Energy  Trading.  L.L.C. (Spark), 
tendered  for  filing  with  the  Commission 
a  Petition  for  Acceptance  of  Initial  Rate 
Schedule  No.  1:  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates:  and  the  waiver  of  certain 
Commission  Regulations. 

Spark  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  Spark  is  not  in 
the  business  of  generatirg  or 
transmitting  electric  povver.  Spark  is  an 
independent.  Texas-based  limited 
liability  company. 
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Comment  date:  August  20,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

64.  DTE  Energy  Trading.  Inc. 

(Docket  No.  ER98-4044-O0O  1 

Take  notice  that  on  July  31,  1998.  DTE 
Energy  Trading,  Inc.  tendered  for  filing 
a  letter  from  the  Executive  Committee  of 
the  Western  Systems  Power  Pool 
(WSPP)  indicating  that  DTE  Energy 
Trading,  Inc.  had  completed  all  the 
steps  for  pool  membership.  DTE  Energy 
Trading  Inc.  requests  that  the 
Commission  amend  the  WSPP 
Agreement  to  include  it  as  a  member. 

DTE  Energy  Trading,  Inc.  requests  an 
effective  date  of  August  1.  1998  for  the 
proposed  amendment.  Accordingly, 
DTE  Energy  Trading,  Inc.  requests 
waiver  of  the  Commission's  notice 
requirements  for  good  cause  shown. 

Copies  of  the  filing  were  served  upon 
the  WSPP  Executive  Committee  and 
WSPP's  General  Counsel. 

Comment  date;  August  20.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

65.  Niagara  Mohawk  Power  Corp. 

(Docket  No.  ER98^048-000] 

Take  notice  that  on  July  31,  1998. 
Niagara  Mohawk  Power  Corporation 
(NMPC)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission, 
an  unexecuted  Network  Integration 
Transmission  Service  Agreement  and  an 
unexecuted  Network  Operating 
Agreement  between  NMPC  and  Village 
of  Theresa.  The  Network  Integration 
Transmission  Service  Agreement  and 
Network  Operating  Agreement  specifies 
that  Village  of  Theresa  will  sign  on  to 
and  will  agree  to  the  terms  and 
conditions  of  NMPC's  Open  Access 
Transmission  Tariff  as  filed  in  Docket 
No.  OA96-194-000.  This  Tariff,  filed 
with  FERC  on  July  9.  1996.  will  allow 
NMPC  and  Village  of  Theresa  to  enter 
into  scheduled  transactions  under 
which  NMPC  will  provide  network 
integration  transmission  service  for 
Village  of  Theresa. 

NMPC  requests  an  effective  date  of 
July  1,  1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Village  of  Theresa. 

Comment  date:  August  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

66.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER98-4049-0001 

Take  notice  that  on  July  31.  1998. 
Niagara  Mohawk  Power  Corporation 


(NMPC)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  unexecuted  Network  Integration 
Transmission  Service  Agreement  and  an 
unexecuted  Network  Operating 
Agreement  between  NMPC  and  Village 
of  Skaneateles.  The  Network  Integration 
Transmission  Service  Agreement  and 
Network  Operating  Agreement  specifies 
that  Village  of  Skaneateles  will  sign  on 
to  and  will  agree  to  the  terms  and 
conditions  of  NMPC=s  Open  Access 
Transmission  Tariff  as  filed  in  Docket 
No.  OA96-194-000.  This  Tariff,  filed 
with  FERC  on  July  9,  1996.  will  allow 
NMPC  and  Village  of  Skaneateles  to 
enter  into  scheduled  transactions  under 
which  NMPC  will  provide  network 
integration  transmission  service  for 
Village  of  Skaneateles. 

NMPC  requests  an  effective  date  of 
July  1.  1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Village  of  Skaneateles. 

Comment  date:  August  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

67.  Niagara  Mohawk  Power  Corp. 

(Docket  No.  ER98-4050-O0OJ 

Take  notice  that  on  July  31.  1998. 
Niagara  Mohawk  Power  Corporation 
(NMPC)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  unexecuted  Network  between  NMPC 
and  Village  of  Richmondville.  The 
Network  Integration  Transmission 
Service  Agreement  and  Network 
Operating  Agreement  specifies  that 
Village  of  Richmondville  will  sign  on  to 
and  will  agree  to  the  terms  and 
conditions  of  NMPC's  Open  Access 
Transmission  Tariff  as  filed  in  Docket 
No.  OA96-194-000.  This  Tariff,  filed 
with  FERC  on  July  9.  1996,  will  allow 
NMPC  and  Village  of  Richmondville  to 
enter  into  scheduled  transactions  under 
which  NMPC  will  provide  network 
integration  transmission  service  for 
Village  of  Richmondville. 

NMPC  requests  an  effective  date  of 
July  1.  1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Village  of 
Richmondville. 

Comment  date:  August  20.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

68.  Niagara  Mohawk  Power  Corp. 

(Docket  No.  ER98-405 1-000] 

Take  notice  that  on  July  31,  1998. 
Nigara  Mohawk  Power  Corporation 


(NMPC)  tendered  for  filing  witl)  the 
Federal  Energy  Regulatory  Commission 
an  unexecuted  Network  Integration 
Transmission  Service  Agreement  and  an 
unexecuted  Network  Operating 
Agreement  between  NMPC  and  Village 
of  Holley.  The  Network  Integration 
Transmission  Service  Agreement  and 
Network  Operating  Agreement  specifies 
that  Village  of  Holley  will  sign  on  to  and 
will  agree  to  the  terms  and  conditions 
of  NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9.  1996.  will  allow  NMPC  and  Village  of 
Holley  to  enter  into  scheduled 
transactions  under  which  NMPC  will 
provide  network  integration 
transmission  service  for  Village  of 
Holley. 

NMPC  requests  an  effective  date  of 
July  1.  1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Village  of  Holley. 

Comment  date:  August  20,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

69.  Niagara  Mohawk  Power  Corp. 

(Docket  No.  ER98-4052-0001 

Take  notice  that  on  July  31.  1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  unexecuted  Network  Integration 
Transmission  Service  Agreement  and  an 
unexecuted  Network  Operating 
Agreement  between  NMPC  and  Green 
Island  Power  Authority.  The  Network 
Integration  Transmission  Service 
Agreement  and  Network  Operating 
Agreement  specifies  that  Green  Island 
Power  Authority  will  sign  on  to  and  will 
agree  to  the  terms  and  conditions  of 
NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9.  1996.  will  allow  NMPC  and  Green 
Island  Authority  to  enter  into  scheduled 
transactions  under  which  NMPC  will 
provide  network  integration 
transmission  service  for  Green  Island 
Power  Authority. 

NMPC  requests  an  effective  date  of 
July  1.  1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Green  Island  Power 
Authority.  Niagara  Mohawk  Power 
Corporation  Docket  No.  ER98-4051- 
000. 

Comment  date:  August  20. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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70.  Niagara  Mohawk  Power  Corp. 

[Docket  No.  ER98-405 3-000] 

Take  notice  that  on  July  31, 1998. 
Niagara  Mohawk  Power  Corporation 
(NMPC)  tendered  for  filing  with  the 
Federal  Energy  regulatory  Commission 
an  unexecuted  Network  Integration 
transmission  Service  Agreement  and  an 
unexecuted  network  Operating 
Agreement  between  NMPC  and  Village 
of  Mohawk.  The  Network  Integration 
Transmission  Service  Agreement  and 
Network  Operating  Agreement  specifies 
that  Village  of  Mohawk  will  sign  on  to 
and  will  agree  to  the  terms  and 
conditions  of  NMPC's  Open  Access 
Transmission  tariff  as  filed  in  Docket 
No.  OA96-1 94-000.  This  Tariff,  filed 
with  FERC  on  July  9.  1996,  will  allow 
NMPC  and  Village  of  Mohawk  to  enter 
into  scheduled  transactions  under 
which  NMPC  wall  provide  network 
integration  transmission  service  for 
Village  of  Mohawk. 

NMPC  requests  an  effective  date  of 
July  1,  1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Village  of  Mohawk. 

Comment  date:  August  20.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

71.  Alliant  Services,  Inc. 

[Docket  No.  ER98-4054-000J 

Take  notice  that  on  July  31,  1998, 
Alliant  Services,  Inc.  (Alliant),  on  its 
ovm  behalf  and  on  behalf  of  lES  Utilities 
Inc.,  Interstate  Power  Company,  and 
Wisconsin  Power  &  Light  Company  (the 
EEC  Operating  Companies),  submitted  a 
revised  System  Coordination  and 
Operating  Agreement  in  the  above- 
captioned  docket. 

Comment  date:  August  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

72.  CinCap  V,  LLC 

[Docket  No.  ER98-4055-000] 

On  July  31,  1998,  Cin  Cap  V,LLC 
(CinCap  V)  submitted  for  approval 
CinCap  Vs  Rate  Schedule  No.  1,  a  Code 
of  Conduct;  a  request  for  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  a  request  for  waiver  of  certain 
Commission  regulations.  CinCap  V,  a 
Delaware  limited  liability  company,  is  a 
wholly-owned  subsidiary  of  Cinergy 
Capital  and  Trading'Inc. 

CinCap  requested  a  September  29, 
1998  effective  date  for  Rate  Schedule 
No.  1. 


Comment  dafe;  August  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

73.  Texas  Utilities  Electric  Co. 

[Docket  No.  ER98--4060-0001 

Take  notice  that,  on  July  31,  1998, 
Texas  Utifities  Electric  Company  (TU 
Electric),  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA). 
with  Merchant  Energy  Group  of  the 
Americas,  Inc.  for  certain  Unplanned 
Service  transactions  under  TU  Electric "s 
Tariff  for  Transmission  Service  To, 
From  and  Over  Certain  HVDC 
Interconnections. 

TU  Electric  requests  an  effective  date 
for  the  TSA  that  will  permit  it  to 
become  effective  on  or  before  the  service 
commencement  date  under  the  TSA. 
Accordingly,  TU  Electric  seeks  waiver 
of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  on  Merchant  Energy  Group  of  the 
Americas,  Inc.  as  well  as  the  Public 
Utility  Commission  of  Texas. 

Comment  date:  August  20.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

74.  The  California  Power  Exchange 
Corp. 

(Docket  No.  ER98-4062-000J 

On  July  31,  1998,  the  CaUfomia  Power 
Exchange  Corporation  (PX),  tendered  for 
filing  a  PX  Participation  Agreement 
between  the  PX  and  the  California 
Department  of  Water  Resources  in 
compliance  with  the  Commission's  May 
19,  1998  order.  Cahfomia  Power  Exch. 
Corp.,  83  FERC  61,186  (1998). 

The  PX  states  that  this  filing  has  been 
served  upon  all  parties  on  the  official 
service  list  in  the  above-captioned 
docket. 

Comment  date:  August  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

75.  American  Electric  Power  Service 
Corp. 

[Docket  No.  ER98-^063-000) 

Take  notice  that  on  July  30,  1998,  the 
American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
executed  service  agreements  under  the 
AEP  Companies'  Open  Access 
Transmission  Service  Tariff  (OATT). 
The  OATT  has  been  designated  as  FERC 
Electric  Tariff  Original  Volume  No.  4, 
effective  July  9,  1996.  AEPSC  requests 
waiver  of  the  notice  requirements  to 
permit  the  Service  Agreements  to  be 
made  effective  for  service  billed  on  and 
after  July  1,  1998. 

Comment  date:  August  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


76.  Portland  General  Electric  Co. 

(Docket  No.  ES9&-41-O001 

Take  notice  that  on  July  28,  1998, 
Portland  General  Electric  Company 
submitted  an  application,  under  Section 
204  of  the  Federal  Power  Act,  for 
authorization  to  issue  short-term  debt, 
from  time  to  time,  in  an  aggregate 
principal  amount  not  to  exceed  S250 
million  over  a  two-year  period. 

Comment  date:  August  19.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

77.  Gary  D.  Cotton 

IDocke*  No.  II>-3 12  2-000) 

Take  notice  that  on  January  26,  1998. 
Gary  D.  Cotton  (Applicant)  tendered  for 
filing  an  application  under  section 
305(b)  of  the  Federal  Power  Act  to  hold 
the  following  positions: 

Governor — California  Independent 
System  Operator  Corporation 

Senior  Vice  President-Energy  Supply — 
San  Diego  Gas  &  Electric  Company 

Governor — California  Power  Exchange 
Corporation 

Comment  date:  August  14,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

78.  Salt  River  Project  Agricultural 
Improvement  and  Power  District 

(Docket  No.  NJ98-3-001) 

Take  notice  that  on  July  13,  1998.  Salt 
River  Project  Agricultural  Improvement 
and  Power  District,  tendered  for  filing  a 
revised  voluntary  open  access 
transmission  tariff  to  comply  with  the 
Commission's  June  11,  1998  order  in  the 
captioned  proceeding.  SRP  also 
subsequently  tendered  for  filing,  on  July 
28,  1998.  corrections  to  its  revised 
voluntary  open  access  transmission 
tariff. 

Comment  date:  August  27,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

79.  Inland  Power  &  Light  Co. 

[Docket  No.  OA98-1 6-000) 

Take  notice  that  on  July  28.  1998, 
Inland  Power  &  Light  Company  (Inland) 
filed  a  request  for  waiver  of  the 
requirements  of  Order  No.  888  and 
Order  No.  889  pursuant  to  18  CFR 
35.28(d)  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Regulations.  Inland's  filing  is  available 
for  public  inspection  at  its  offices  in 
Spokane,  Washington. 

Comment  date:  August  28,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary: 
[FRDoc.  98-21571  Filed  8-11-98;  8:45  am] 

BILUNG  CODC  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  to  File  Application  for 
New  License 

August  7.  1998. 

a.  Type  of  filing:  Notice  of  Intent  to 
File  Application  for  New  License. 

b.  Project  No.:  P-\273. 

c.  Date  fUed:  May  26,  1998. 

d.  Submitted  By:  Parowan  City 
Corporation,  current  licensee. 

e.  Name  of  Project:  Center  Creek. 

-/.  Location:  On  Center  Creek  in  Iron 
County,  Utah. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Expiration  date  of  original  license: 
December  20,  1004. 

i.  The  project  consists  of:  (1)  a  20-foot- 
high,  54-foot-long  concrete  gravity  dam: 
(2)  a  25-foot-high,  980-foot-long  earthfiU 
embankment  impounding;  (3)  a  storage 
pond  with  storage  capacity  of  21  acre- 
feet;  (4)  a  26-inch-diameter  pipe  from 
the  concrete  dam  to  the  pond;  (5)  a 
19,300-foot-long  steel  penstock;  (B)  a 
powerhouse  with  an  installed  capacity 
of  600  kilowatts;  (7)  a  20,992-foot-long, 
12.47-kilovolt  transmission  line;  and  (8) 
other  appurtenances. 

j.  Pursuant  to  18  CFR  16.7. 
information  on  the  project  is  available 
at:  The  City  of  Parowan,  5  South  Main, 
Parowan,  UT  84761,  Phone:  (435)  477- 
3331. 

k.  FERC  contact:  Hector  M.  Perez 
(202J  219-2843. 


/.  Pursuant  to  18  CFR  16.9(b)(1)  each 
application  for  a  new  license  and  any 
competing  license  applications  must  be 
filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31.  2002. 
David  P.  Boergers. 
Secretory. 
|FR  Doc.  98-21622  Filed  8-11-98;  8:45  am] 

BtLLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  to  File  Application  for 
New  License 

August  7,  1998. 

a.  Type  of  filing:  Notice  of  Intent  to 
File  Application  for  New  License. 

b.  Project  No.:  P-2782. 

c.  Date  filed:  May  26.  1998. 

d.  Submitted  By:  Parowan  City 
Corporation,  current  license. 

e.  Name  of  Project:  Red  Creek. 

f.  Location:  On  Red  Creek  and  South 
Fork  in  Iron  County,  Utah. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act.  18  CFR  16.6  of  the 
Commission's  requirements. 

h.  Expiration  date  of  original  license: 
April  30,  2003. 

i.  The  project  consists  of:  (1)  the  8- 
foot-high.  29-foot-long  South  Fork 
Diversion  Dam  and  reservoir;  (2)  the  8- 
foot-high,  48-foot-long  Red  Creek 
Diversion  Dam  and  reservoir;  (3)  the  10- 
inch-diameter,  4.263-foot-long  South 
Fork  steel  pipeline;  the  18-inch- 
diameter.  16.098-foot-long  steel  Red 
Creek  pipeline;  (4)  a  pumphouse  with 
two  electric  pumps  delivering  water 
from  the  South  Fork  pipeline  into  the 
Red  Creek  pipeline;  (5)  a  powerhouse 
with  an  installed  capacity  of  500 
kilowatts;  and  (6)  other  appurtenances. 

/.  Pursuant  to  18  CRF  16.7, 
information  on  the  project  is  available 
of;  The  Citv  of  Parowan,  5  South  Main. 
Parowan.  UT  84761,  Phone;  (435)  477- 
3331. 

k.  FERC  contact:  Hector  M.  Perez 
(202) 219-2843. 

/.  Pursuant  to  18  CFR  16.9(b)(1)  each 
application  for  a  new  license  and  any 
competing  license  applications  must  be 
filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 


license  for  this  project  must  be  filed  by 
April  30,  2001. 
David  P.  Boergers, 

Secretary. 

(FR  Doc.  98-21623  Filed  8-11-98;  8:45  ami 

BILLING  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Pick-Sloan  Missouri  Basin  Program, 
Eastern  Division — Rate  Order  No. 
WAPA-79 

AGENCY:  Western  Area  Power 
Administration.  DOE. 
ACTION:  Notice  of  rate  order. 

SUMMARY:  Notice  is  given  of  the 
confirmation  and  approval  by  the 
Deputy  Secretary  of  the  Department  of 
Energy  (DOE)  of  Rate  Order  No.  WAPA- 
79  and  Rate  Schedules  UGP-ASl,  UGP- 
AS2,  UGP-AS3.  UGP-AS4.  UGP-AS5, 
UGP-AS6.  UGP-FPTl,  UGP-NFPTl. 
and  UGP-NTl  placing  formula  rates 
into  effect  on  an  interim  basis  for  firm 
and  non-firm  transmission  on  the 
Integrated  System  (IS)  and  ancillary 
services  in  \Vestern  Area  Power 
Administration's  (Western)  Watertown 
control  area. 

The  charges  for  the  transmission  and 
ancillary  services  will  be  implemented 
on  August  1.  1998.  Subsequent  annual 
recalculation  will  be  based  on  updated 
financial  data  and  loads.  Network 
Transmission  Service  charges  will  be 
based  on  the  Transmission  Customer's 
load-ratio  share  of  the  annual  revenue 
requirement  for  transmission.  Point-to- 
Point  Transmission  Service  will  be 
based  on  reserved  capacity  on  the 
Transmission  System.  The  charges  for 
ancillary  services  will  be  based  on  the 
cost  of  resources  used  to  provide  these 
services. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  F.  Riehl,  Rates  Manager,  Upper 
Great  Plains  Customer  Service  Region, 
Western  Area  Power  Administration, 
P.O.  Box  35800,  Billings.  MT  59107- 
5800.  (406)  247-7388,  ore-mail 
(riehl@wapa.gov). 
SUPPLEMENTARY  INFORMATION:  By 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108.  published  November  10, 
1993  (58  FR  59716),  the  Secretary  of 
Energy  (Secretary)  delegated  (1)  the 
authority  to  develop  long-term  power 
and  transmission  rates  on  a  non- 
exclusive basis  to  the  Administrator  of 
Western;  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Deputy 
Secretary;  and  (3)  the  authority  to 
confirm,  approve,  and  place  into  effect 
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on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  the  Federal 
Energy  Regulator)'  Commission  (FERC). 

Rate  Order  No.  WAPA-79, 
confirming,  approving,  and  placing  the 
IS  Network,  Firm  Point-to-Point,  and 
Non-Firm  Point-to-Point  Transmission, 
and  the  new  ancillary  services  formula 
rates  into  effect  on  an  interim  basis,  is 
issued.  These  transmission  and 
ancillary  service  formula  rates  are 
established  pursuant  to  section  302  of 
DOE  Organization  Act,  42  U.S.C. 
7152(a),  through  which  the  power 
marketing  functions  of  the  Secretar\'  of 
the  Interior  and  the  Bureau  of 
Reclamation  were  transferred  to,  and 
vested  in,  the  Secretary.  Rate  Order  No. 
WAPA-79  was  prepared  pursuant  to 
Delegation  Order  No.  0204-108 
(Delegation  Order),  existing  DOE 
procedures  for  public  participation  in 
power  rate  adjustments  in  10  CFR  part 
903,  and  procedures  for  approving 
Power  Marketing  Administration  rates 
by  the  FERC  in  18  CFR  part  300.  In 
addition  to  seeking  final  confirmation 
under  the  Delegation  Order,  Western 
requests  the  FERC  review  the  proposed 
transmission  rates  for  the  Upper  Great 
Plains  Region  (UGPR)  for  consistency 
with  the  standards  of  section  212  (a)  of 
the  Federal  Power  Act  16  U.S.C.  824k 
(a).  In  doing  so,  Western  asks  the  FERC 
to  determine  that  its  rates  are 
comparable  to  what  it  charges  other 
customers  and  conform  to  the  standards 
under  the  Delegation  Order  in  a  manner 
similar  to  the  FERC's  finding  in  United 
States  Department  of  Energy-BonnevilJe 
Power  Administration,  80  VERC  Tl 
61,118(1997). 

Western  has  separately  filed  for 
approval  of  generally  applicable  terms 
and  conditions  under  its  Open  Access 
Transmission  Tariff  (Tariff)  in  Docket 
No.  NJ98-1-000.  These  rate  schedules 
will  be  utilized  under  the  Tariff  for 
service  in  the  UGPR  of  Western,  and 
they  are  potentially  subject  to  FERC 
review  under  the  standards  of  16  U.S.C. 
824k  (a).  Because  Western's 

Acronym/Term 

S/kW-month  

12-cp 

Ancillary  Services 

A&GE  

Basin  Electric  

Control  Area 

Corps  of  Engineers  

DOE  

DOE  Order  RA  6120.2 


transmission  rates  were  established  in 
accordance  with  10  CFR  part  903,  18 
CFR  part  300  and  the  Delegation  Order, 
if  the  rates  submitted  by  Western  are 
found  to  violate  the  statuton,-  standards, 
they  must  be  remanded  to  the 
Administrator  for  further  proceedings. 
The  new  Rate  Schedules  UGP-ASl, 
UGP-AS2,  UGP-AS3.  UGP-AS4.  UGP- 
AS5,  UGP-AS6,  UGP-FPTl.  UGP- 
NFPTl.  and  UGP-NTl  will  be  promptly 
submitted  to  the  FERC  for  confirmation 
and  approval  on  a  final  basis. 

Dated;  July  31.  1998. 
Elizabeth  A.  Moler, 

Deputy  Secretary. 

Order  Confirming,  Approving,  and 
Placing  the  Pick-Sloan  Missouri  Basin 
Program,  Eastern  Division 
Transmission  and  Ancillary  Service 
Formula  Rates  Into  Effect  on  an  Interim 
Basis 

August  1.  1998. 

These  transmission  and  ancillarv 
service  formula  rates  are  established 
pursuant  to  the  Department  of  Energy 
Organization  Act  (42  U.S.C.  7101  et  ' 
seq.),  through  which  the  power 
marketing  functions  of  the  Secretar>-  of 
the  Interior  and  the  Bureau  of 
Reclamation  (Reclamation)  under  the 
Reclamation  Act  of  1902  (43  U.S.C.  371 
et  seq.),  as  amended  and  supplemented 
by  subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485h(c)),  and 
other  acts  specifically  applicable  to  the 
project  involved,  were  transferred  to 
and  vested  in  the  Secretary  of  Energy 
(Secretary). 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108  (Delegation  Order), 
published  November  10,  1993  (58  FR 
59716),  the  Secretary  delegated:  (1)  the 
authority  to  develop  long-term  power 
and  transmission  rates  on  a  non- 
exclusive basis  to  the  Administrator  of 
the  Western  Area  Power  Administration 
(Western);  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 


on  an  interim  basis  to  the  Deputy 
Secretar\-;  and  (3)  the  authoritv  to 
confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  the  Federal 
Energy  Regulatorv-  Commission  (FERC). 
Existing  Department  of  Energy  (DOE) 
procedures  for  public  participation  in 
power  rate  adjustments  are  found  in  10 
CFR  part  903,  Procedures  for  appro;  mg 
Power  Marketing  Administration  rates 
by  the  FERC  are  found  in  18  CFR  part 
300.  In  addition  to  seeking  final 
confirmation  under  the  Delegation 
Order.  Western  requests  the  FERC 
review  the  proposed  transmission  rates 
for  the  Upper  Great  Plains  Region 
(UGPR)  for  consistency  with  the 
standards  of  section  2i2  (a)  of  the 
Federal  Power  Act  (FPA).  16  US.C. 
824k  (a).  In  doing  so.  Western  asks  the 
FERC  to  determine  that  its  rates  are 
comparable  to  what  it  charges  other 
customers  and  conform  to  the  standards 
under  the  Delegation  Order  in  a  manner 
similar  to  the  FERC's  findmg  in  United 
States  Department  of  Energv-Bonneville 
Power  Administration.  80  FERC  1 
61.118  (1997). 

Western  has  separately  filed  for 
approval  of  generally  applicable  terms 
and  conditions  under  its  Open  Access 
Transmission  Tariff  (Tariff)  in  Docket 
No.  NJ98-1-O00.  These  rate  schedules 
will  be  utilized  under  the  Tariff  for 
ser\'ice  in  the  UGPR  of  Western,  and 
they  are  potentially  subject  to  FERC 
review  under  the  standards  of  16  U.S.C. 
824k(a).  Because  Western's  transmission 
rates  were  established  in  accordance 
with  10  CFR  part  903,  18  CFR  part  300 
and  the  Delegation  Order,  if  the  rates 
submitted  by  Western  are  found  to 
violate  the  statutory  standards,  thev 
must  be  remanded  to  the  Administrator 
for  further  proceedings. 

Acronyms/Terms  and  Definitions 

As  used  in  this  rate  order,  the 
following  acronyms/terms  and 
definitions  apply: 


Definition 


Monthly  charge  for  capacity  (I.e.,  S  per  kilowatt  (kW)  per  month). 

12-month  coincident  peak  average. 

Those  services  that  are  necessary  to  support  the  transmission  of  capacity  and  energy  from  re- 
sources to  loads  while  maintaining  reliable  operation  of  the  Transmission  System  m  accord- 
ance with  good  utility  practice. 

Administrative  and  general  expense. 

Basin  Electric  Power  Cooperative. 

An  electric  system  or  systems,  bounded  by  interconnection  metenng  and  telemetry,  capable  ot 
controlling  generation  to  maintain  its  interchange  schedule  with  other  Control  Areas  ana 
contributing  to  frequency  regulation  of  the  Interconnection. 

U.S.  Army  Corps  of  Engineers. 

U.S.  Department  of  Energy. 

An  order  addressing  power  marketing  administration  finanaal  reporting,  used  in  determining 
revenue  requirements  for  rate  development. 


43160 


Federal  Register/ Vol.  63,  No.  155 /Wednesday,  August  12,  1998 /Notices 


Acronym/Term 

Emergency  Energy   

Energy  Imbalance  Service 

Federal  Customers  

FERC  

FERC  Order  No.  888  

Firm  Electric  Service  Contract  

Firm  Point-to-Point  Transmission  Service 

Heartland  

IS  

ISO  

JTS  

kW  

kWli  

kW-month  

Load  

LRS  

Load-ratio  share 


Long-Term     Firm     Polnt-to-Point    Transmission 
Service. 

MAPP  

mill  

mills/kWh 

MBMPA  

MBSG 

MVAR  

MW  

NEPA  

NERC  

Network  Customer  

Non-Firm  Point-to-Point  

O&M  

P-SMBP 

P-SMBP-ED  

Point-to-Point  Transmission  Service 

Provisional  Rate  Schedule 

Reclamation  

Reactive    Supply    and    Voltage    Control    From 

Generating  Sources  Service. 
Regulation  and  Frequency  Response  Service  ... 

Reserve  Services  

Schedule  _ 


Scheduling,     System     Control,     and     Dispatch 
Service. 


Definition 


Service  Agreement 


Short-Term    Firm    Point-to-Point    Transmission 

Service. 
Spinning  Reserve  Service  


Electric  energy  purchased  by  an  electric  utility  whenever  an  event  on  the  system  causes  insuf- 
ficient operating  capability  to  cover  its  own  demand  requirement. 

A  service  which  provides  energy  correction  for  any  hourly  mismatch  between  a  Transmission 
Customer's  energy  supply  and  the  demand  served. 

Western  and  Bureau  of  Reclamation  customers  taking  delivery  of  long-term  firm  service  under 
Firm  Electric  Service  Contracts,  and  Project  Use  Power  Customers. 

Federal  Energy  Regulatory  Commission. 

FERC  Order  Nos.  888,  888-A,  888-B,  and  88&-C  unless  othenwise  noted. 

Contracts  for  the  sale  of  long-term  firm  energy  and  capacity  to  Federal  Customers,  with  con- 
tract rates  of  delivery  based  on  an  allocation  of  power  from  the  Federal  generation  resource. 

Transmission  service  that  is  reserved  and/or  scheduled  between  Points  of  Receipt  and  Deliv- 
ery. 

Heartland  Consumers  Power  District. 

Integrated  System. 

Independent  System  Operator. 

Joint  Transmission  System. 

Kilowatt;  1 ,000  watts. 

Kilowatt-hour;  the  common  unit  of  electric  energy,  equal  to  one  kW  taken  for  a  period  of  1 
hour. 

Unit  of  electric  capacity,  equal  to  the  maximum  of  kW  taken  during  1  month. 

A  customer  or  an  end-use  device  that  receives  power  from  the  Transmission  System. 

Laramie  River  Station  is  a  coal-fired  generation  plant  near  Laramie,  Wyoming.  LRS  is  a  part  of 
the  Missouri  Basin  Power  Project  (MBPP). 

Ratio  of  the  Network  Transmission  Customer's  coincident  hourly  load  (including  its  designated 
network  load  not  physically  interconnected  with  the  Transmission  Provider)  to  the  Trans- 
mission Provider's  monthly  Transmission  System  peak,  calculated  on  a  rolling  12-month 
basis. 

Firm  Point-to-Point  Transmission  Service  reservation  with  at  least  12  consecutive  equal 
monthly  amounts. 

Mid-Contlnent  Area  Power  Pool. 

Unit  of  monetary  value  equal  to  .001  of  a  U.S.  dollar;  i.e.,  1/10th  of  a  cent. 

Mills  per  kilowatt-hour. 

Missoun  Basin  Municipal  Power  Agency. 

Missouri  Basin  Systems  Group. 

Megavar,  equal  to  1 ,000,000  VARs 

Megawatt;  equal  to  1 ,000  kW  or  1 ,000,000  watts. 

National  Environmental  Policy  Act  of  1969. 

North  American  Electnc  Reliability  Council. 

An  entity  receiving  transmission  service  pursuant  to  the  terms  of  the  Transmission  Provider's 
Network  Integration  Transmission  Service  of  the  Tariff. 

Point-to-Point  Transmission  Service  under  the  Tantf  that  is  reserved  and  scheduled  on  an  as- 
available  basis  and  is  subject  to  interruption  for  economic  reasons. 

Operation  and  maintenance  expense. 

Pick-Sloan  Missouri  Basin  Program. 

Pick-Sloan  Missouri  Basin  Program-Eastern  Division. 

The  reservation  and  transmission  of  capacity  and  energy  on  either  a  firm  or  a  non-firm  basis 
from  designated  Point(s)  of  Receipt  to  designated  Point(s)  of  Delivery. 

A  Rate  Schedule  which  has  been  confirmed,  approved,  and  placed  in  effect  on  an  interim 
basis  by  the  Deputy  Secretary  of  DOE. 

Bureau  of  Reclamation,  U.S.  Department  of  the  Interior. 

A  service  which  provides  reactive  supply  through  changes  to  generator  reactive  output  to 
maintain  transmission  line  voltage  and  facilitate  electricity  transfers. 

A  service  which  provides  for  following  the  moment-to-moment  variations  in  the  demand  or 
supply  in  a  Control  Area  and  maintaining  scheduled  interconnection  frequency. 

Spinning  Reserve  Service  and  Supplemental  Reserve  Service. 

An  agreed-upon  transaction  size  (megawatts),  beginning  and  ending  ramp  times  and  rate,  and 
type  of  service  required  for  delivery  and  receipt  of  power  between  the  contracting  parties 
and  the  Control  Area(s)  involved  in  the  transaction. 

A  service  which  provides  for  (a)  scheduling,  (b)  confirming  and  implementing  an  interchange 
schedule  with  other  control  areas,  including  intermediary  control  areas  provkJing  trans- 
mission service,  and  (c)  ensuring  operational  security  during  the  interchange  transaction. 

The  initial  agreement  and  any  amendments  or  supplements  thereto  entered  into  by  the  Trans- 
mission Customer  and  Western  for  service  under  the  Tariff. 

Firm  Point-to-Point  Transmission  Service  with  service  of  less  duration  than  1  year. 

Generation  capacity  needed  to  serve  load  immediately  in  the  event  of  a  system  contingency. 
Spinning  Reserve  Service  may  be  provided  by  generating  units  that  are  on-line  and  loaded 
at  less  than  maximum  output.  The  Transmission  Provider  must  offer  this  service  when  the 
transmission  service  is  used  to  serve  load  within  its  Control  Area.  The  Transmission  Cus- 
tomer must  either  purchase  this  service  from  the  Transmission  Provider  or  make  alternative 
comparable  arrangements  to  satisfy  its  Spinning  Reserve  Service  obligation. 
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Acronym/Term 


Supplemental  Reserve  Service  .. 


Supporting  Documentation  

System  

Tariff  

Transmission  Customer  

Transmission  Provider  

Transmission  System  

Transmission  System  Total  Load 

UGPR  

VAR  

WAUGP 

Watertown  Operations  Office 

Western  


Definition 


Generation  capacity  needed  to  serve  load  in  the  event  of  a  system  contingency;  however,  it  is 
not  available  immediately  to  serve  load  but  rather  within  a  short  period  of  time.  Supple- 
mental Reserve  Service  may  be  provided  by  generating  units  that  are  on-line  but  unloaded, 
by  quick  start  generation  or  by  interruptible  load.  The  Transmission  Provider  must  offer  this 
service  when  the  transmission  service  is  used  to  serve  load  within  its  Control  Area.  The 
Transmission  Customer  must  either  purchase  this  service  from  the  Transmission  Provider  or 
make  alternative  comparable  arrangements  to  satisfy  its  Supplemental  Reserve  Service  obli- 
gation. 

Work  papers  which  support  the  rate. 

An  interconnected  combination  of  generation,  transmission  and/or  distnbution  components 
compnsing  an  electric  utility,  independent  power  producers(s)  (IPP).  or  group  o1  utilities  and 
IPP{s). 

Western  Area  Power  Administration  Open  Access  Transmission  Service  Tariff  Docket  No 
NJ98- 1-000. 

Any  eligible  customer  (or  its  designated  agent)  that  receives  transmission  service  under  the 
Tariff. 

Any  utility  that  owns,  operates,  or  controls  facilities  used  tor  the  transmission  of  electnc  energy 
in  interstate  commerce.  UGPR,  as  operator  of  the  IS.  is  the  Transmission  Provider  tor  the 
purposes  of  this  Federal  Register  notice. 

The  facilities  owned,  controlled,  or  operated  by  the  Transmission  Provioer  that  are  used  to 
provide  transmission  service. 

12-cp  system  peak  for  Network  Transmission  Service  plus  reserved  capacity  for  all  Firm  Poini- 
to-Point  Transmission  Service. 

This  IS  the  Upper  Great  Plains  Customer  Service  Region  of  the  Western  Area  Power  Aammis- 
tration.  Some  places  herein,  UGPR  maybe  referenced  genencally  as  Western 

A  unit  of  reactive  power. 

The  NERC  aaonym  for  the  Western  Area  Upper  Great  Plains  control  area  This  control  area 
IS  also  known  as  the  Watertown  Control  Area. 

Western  Area  Power  Administration,  Upper  Great  Plains  Customer  Service  Region.  Oper- 
ations Office,  1330  41st  Street  SE,  Watertown,  South  Dakota  57201 

This  IS  the  Western  Area  Power  Administration.  US.  Department  o1  Energy  Some  places 
herein,  Western  is  represented  by  the  Upper  Great  Plains  Customer  Service  Region 
(UGPR). 


Effective  Date 

The  Provisional  Formula  Rates  will 
become  effective  on  the  first  day  of  the 
first  full  billing  period  beginning  on  or 
after  August  1,  1998,  and  will  be  in 
effect  pending  the  FERC's  approval  of 
them  or  substitute  formula  rates  on  a 
final  basis  through  July  31,  2003,  or 
until  superseded.  These  formula  rates 
will  be  applied  under  Western  Area 
Power  Administration  Open  Access 
Transmission  Service  Tariff  (Tariff), 
Docket  No.  NJ98-1-000,  and  conform 
with  the  spirit  and  intent  of  the  FERC 
Order  No.  888.  These  rates  are 
implemented  pursuant  to  Schedules  1 
through  8  and  Attachment  H  of  the 
Tariff. 

Public  Notice  and  Comment 

The  Procedures  for  Public 
Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions,  10  CFR  part  903,  have  been 
followed  by  Western  in  the 
development  of  these  formula  rates  and 
schedules.  The  Provisional  Rates  are  for 
new  services.  Therefore,  they  represent 
a  major  rate  adjustment  as  defined  at  10 
CFR  903.2(e)  and  903.2(f)(1).  The 
distinction  between  a  minor  and  a  major 
rate  adjustment  is  used  only  to 
determine  the  public  procedures  for  the 
rate  adjustment. 


The  following  summarizes  the  steps 
Western  took  to  ensure  involvement  of 
interested  parties  in  the  rate  process: 

1.  On  March  28.  1997,  UGPR 
distributed  an  Advance  Announcement 
of  Transmission  Rate  Adjustment  to  all 
UGPR  customers  and  interested  parties. 
UGPR  gathered  comments  and 
suggestions  on  the  advance 
announcement  through  Mav  2,  1997. 

2.  UGPR  published  a  Federal  Register 
notice  on  September  15,  1997  (62  FR 
48272),  officially  announcing  the 
proposed  open  access  transmission  and 
ancillary  service  rates  adjustment, 
initiating  the  public  consultation  and 
comment  period,  announcing  the  public 
information  and  public  comment 
forums,  and  outlining  procedures  for 
public  participation. 

3.  On  September  23,  1997,  UGPR 
mailed  a  copy  of  the  "Upper  Great 
Plains  Region  Proposed  Open  Access 
Transmission  and  Ancillary  Service 
Rates"  brochure  to  all  UGPR 
Transmission  Customers  and  other 
interested  parties.  Comments  received 
on  the  advance  announcement  were 
addressed  in  this  brochure. 

4.  UGPR  held  public  information 
forums  on  October  16,  1997,  in  Billings, 
Montana,  and  October  17,  1997,  in 
Sioux  Falls,  South  Dakota.  Western 
representatives  explained  the  need  for 


the  rate  adjustment  in  greater  detail  and 
answered  questions. 

5.  UGPR  held  comment  fonims  on 
November  13,  1997.  in  Billings. 
Montana,  and  November  14,  1997.  in 
Sioux  Falls,  South  Dakota,  to  provide 
the  public  an  opportunity  to  comment 
for  the  record.  Representatives  from 
seven  organizations  made  comments  at 
these  forums. 

6.  Fifty  comment  letters  were 
submitted  during  the  90-dav 
consultation  and  comment  period.  The 
consultation  and  comment  period  ended 
on  December  15,  1997.  All  comments 
have  been  considered  in  the  preparation 
of  this  Rate  Order. 

Comjnents 

Representatives  of  the  following 
organizations  made  oral  comments: 

Basin  Electric  Power  Cooperative, 

Bismarck,  North  Dakota 
City  of  Sioux  Center,  Iowa 
Minnesota  Corn  Processors,  Marshall, 

Minnesota 
Missouri  Basin  Municipal  Power 

Agency,  Sioux  Falls.  South  Dakota 
City  of  Marshall,  Minnesota 
Northwestern  Public  Servi.:e  Companv, 

Huron,  South  Dakota 
Heartland  Consumers  Po\itr  District. 

Madison,  South  Dakota 
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The  following  individuals  and 
organizations  submitted  written 
comments: 
Jon  Christensen.  Member  of  Congress, 

2nd  District  Nebraska 
Missouri  Basin  Municipal  Power 

Agency.  Sioux  Falls,  South  Dakota 
Doug  Bereuter.  Member  of  Congress,  1st 

District.  Nebraska 
Bill  Barrett,  Member  of  Congress,  3rd 

District,  Nebraska 
Basin  Electric  Power  Cooperative. 

Bismarck,  North  Dakota 
State  of  South  Dakota.  Pierre.  South 

Dakota 
Minnesota  Valley  Cooperative. 

Montevideo.  Minnesota 
Verendrye  Electric  Cooperative,  Inc.. 

Velva.  North  Dakota 
Douglas  Electric  Cooperative,  Inc., 

Armour.  South  Dakota 
Charles  Mix  Electric  Association,  Inc., 

Lake  Andes,  South  Dakota 
Lake  Region  Electric,  Webster,  South 

Dakota 
Union  County  Electric  Cooperative,  Inc., 

Elk  Point.  South  Dakota 
Bon  Homme  Yankton  Electric 

Association,  Inc.,  Tabor,  South  Dakota 
East  River  Electric  Power  Cooperative, 

Madison,  South  Dakota 
Whetstone  Valley  Electric  Cooperative, 

Inc.,  Milbank,  South  Dakota 
Renville  Sibley  Cooperative  Power 

Association,  Danube,  Minnesota 
Codington-Clark  Electric  Cooperative, 

Inc..  Watertown,  South  Dakota 
Traverse  Electric  Cooperative,  Inc., 

Wheaton,  Minnesota 
Intercountv  Electric  Association,  Inc.. 

Mitchell',  South  Dakota 
H-D  Electric  Cooperative,  Inc.,  Clear 

Lake,  South  Dakota 
Dakota  Energy  Cooperative,  Inc..  Huron, 

South  Dakota 
FEM  Electric  Association.  Inc.,  Ipswich, 

South  Dakota 
Tri  County  Electric  Association,  Inc., 

Plankinton,  South  Dakota 
Sioux  Valley  Southwestern  Electric, 

Colman,  South  Dakota 
McCook  Electric  Cooperative,  Salem, 

South  Dakota 
Kingsbury  Electric  Cooperative,  Inc.,  De 

Smet.  South  Dakota 
Fort  Peck  Tribes.  Poplar.  Montana 
Lyon-Lincoln  Electric  Cooperative,  Inc., 

Tyler,  Minnesota. 
Central  Power  Efectric  Cooperative, 

Minot,  North  Dakota 
City  of  Elk  Point,  South  Dakota 
Cooperative  Power,  Eden  Prairie, 

Minnesota 
Oahe  Electric  Cooperative,  Inc.,  Blunt, 

South  Dakota 
Powder  River  Energy  Corporation, 

Sundance,  Wyoming 
Nishnabotna  Valley  Rural  Electric 

Cooperative,  Harlan,  Iowa 


Northwest  Iowa  Power  Cooperative,  Le 

Mars,  Iowa 
Turner-Hutchinson  Electric 

Cooperative,  Inc.,  Marion,  South 

Dakota 
Oliver-Mercer  Electric  Cooperative,  Inc., 

Hazen,  North  Dakota 
Northern  Electric  Cooperative,  Inc., 

Bath,  South  Dakota 
Minnkota  Power  Cooperative,  Inc., 

Grand  Forks,  North  Dakota 
Lincoln  Electric  System,  Lincoln. 

Nebraska 
Lincoln-Union  Electric  Company, 

Alcester,  South  Dakota 
Western  Iowa  Power  Cooperative, 

Denison,  Iowa 
Central  Montana  Electric  Power 

Cooperative,  Billings,  Montana 
Northern  States  Power  Company, 

Minneapolis,  Minnesota 
Northwestern  Public  Service  Company, 

by  Law  Offices  of  Wright  &  Talisman, 

P.C,  Washington.  DC 
Nebraska  Public  Power  District,  York, 

Nebraska 
Heartland  Consumers  Power  District, 

comments  submitted  by  Sutherland, 

Asbill  &  Brennan,  LLP,  Washington, 

DC 
Mid-West  Electric  Consumers 

Association.  Denver,  Colorado 

Pick-Sloan  Missouri  Basin  Program- 
Eastern  Division  Project  Description 

The  initial  stages  of  the  Missouri 
River  Basin  Project  were  authorized  by 
section  9  of  the  Flood  Control  Act  of 
1944  (58  Stat.  887.  891.  Pub.  L.  No.  78- 
5M).  It  was  later  renamed  the  Pick- 
Sloan  Missouri  Basin  Program  (P- 
SMBP).  The  P-SMBP  is  a 
comprehensive  program,  with  the 
following  authorized  functions:  flood 
control,  navigation  improvement, 
irrigation,  municipal  and  industrial 
water  development,  and  hydroelectric 
production  for  the  entire  Missouri  River 
Basin.  Multipurpose  projects  have  been 
developed  on  the  Missouri  River  and  its 
tributaries  in  Colorado,  Montana, 
Nebraska,  North  Dakota,  South  Dakota, 
and  Wyoming. 

UGPR  markets  significant  quantities 
of  Federally  generated  hydroelectric 
power  from  the  Pick-Sloan  Missouri 
Basin  Program-Eastern  Division  (P- 
SMBP-ED).  Western  owns  and  operates 
an  extensive  system  of  high-voltage 
transmission  facilities  which  UGPR  uses 
to  market  approximately  2.400  MW  of 
capacity  from  Federal  projects  within 
the  Missouri  River  Basin.  This  capacity 
is  generated  by  eight  powerplants 
located  in  Montana,  North  Dakota,  and 
South  Dakota.  UGPR  utilizes  the 
transmission  facilities  of  Western  and 
others  to  market  this  power  and  energy 
to  customers  located  within  the  P— 


SMBP-ED.  This  marketing  area  includes 
Montana,  east  of  the  Continental  Divide, 
all  of  North  Dakota  and  South  Dakota, 
eastern  Nebraska,  western  Iowa,  and 
western  Minnesota. 

History  of  Transmission  System 

Prior  to  1959,  Reclamation  provided 
the  total  power  supply  needs  to 
preference  customers  in  the  P-SMBP- 
ED  marketing  area.  Reclamation 
constructed  a  Federal  transmission 
system  to  supply  power  to  those 
preference  customers.  In  1959, 
Reclamation  notified  the  preference 
customers  that  it  could  no  longer  meet 
the  total  projected  power  needs  past  the 
year  1964  and  urged  these  entities  to 
make  their  own  arrangements  for 
supplemental  power  supply. 
Reclamation  and  certain  supplemental 
power  suppliers  agreed  to  construct 
future  transmission  facilities  within  the 
region  using  a  single  system,  joint 
planning  concept. 

In  1963,  the  Joint  Transmission 
System  (JTS)  was  created  when 
Reclamation  and  Basin  Electric  Power 
Cooperative  (Basin  Electric)  entered  into 
the  Missouri  Basin  Systems  Group 
(MBSG)  Pooling  Agreement 
(Agreement).  In  1977,  Western  was 
established  and  assumed  the 
responsibility  for  the  Reclamation- 
owned  Federal  transmission  system  and 
existing  contracts.  Heartland  Consumers 
Power  District  (Heartland)  and  Missouri 
Basin  Municipal  Power  Agency 
(MBMPA)  were  organized  in  the  mid- 
1970's  and  subsequently  signed  the 
MBSG  Agreement.  Basin  Electric, 
Heartland,  and  MBMPA  all  supply 
supplemental  power  to  certain 
preference  customers  and  are  commonly 
referred  to  as  supplemental  power 
suppliers.  The  MBSG  Agreement 
provided  for  joint  planning  and 
operation  of  some,  but  not  all,  of  the 
transmission  facilities  for  the  JTS 
participants.  Since  then,  the  JTS 
participants  have  augmented  the 
existing  Federal  transmission  system, 
using  a  single  system,  joint  planning 
concept,  rather  than  build  separate 
transmission  systems  themselves. 
Specific  JTS  rights  and  obligations  are 
detailed  in  bilateral  agreements  between 
Western  and  the  participants. 

The  MBSG  Agreement  also  provides  a 
mechanism  for  sharing  the  cost  of  the 
transmission  facilities  that  considers  the 
participants'  ownership  of  the 
transmission  facilities  that  comprise  the 
JTS.  The  JTS  cost-sharing  method  is 
based  upon  the  concept  that  the  original 
facilities  were  capable  of  delivering  the 
Federal  generation  to  load  plus 
approximately  200  MW,  per  studies 
performed  in  the  1963  timeframe.  Basin 


Electric's  Leland  Olds  No.  1  generator 
was  the  first  generation  added  and  was 
210  MW. 

The  next  generation  addition  did  not 
occur  until  after  1969.  Studies  for  each 
increment  of  generation  thereafter 
demonstrated  a  need  for  transmission 
additions.  Western  had  sufficient 
capacity  in  its  original  system  to  serve 
its  own  load,  and  since  neither  its 
generation  nor  its  load  was  increasing, 
did  not  need  the  additional  facilities  to 
deliver  to  its  loads.  Therefore,  it  was 
agreed  Western  would  not  share  in  the 
cost  of  additional  facilities  provided  by 
others.  However.  Western  would  share 
in  the  revenues  generated  by  the  system 
to  the  extent  Western  provided  facilities 
and  incurred  investment  costs  after 
1969.  The  post-1969  additions  are  the 
basis  for  the  cost-sharing  ratios. 

The  JTS  cost-sharing  method  is  as 
follows.  Costs  for  the  JTS  are  summed 
for  Western,  Basin  Electric,  Heartland, 
and  MBMPA  to  arrive  at  a  total 
transmission  system  cost.  The  total 
transmission  system  cost  for  the  year  is 
divided  by  the  generation  input  for  the 
year  (4,127,000  kW  for  1997)  to 
determine  the  JTS  cost  per  kW-year  of 
generation  input.  The  JTS  participants, 
except  Western,  then  pay  into  the  JTS 
according  to  their  generation  input. 
These  JTS  revenues  are  then  distributed 
back  to  the  participants,  including 
Western,  based  upon  the  ratio  of  costs 
associated  with  contributed  facilities 
constructed  since  1969. 

Integrated  System  Description 

Utilizing  the  single  system,  joint 
planning  concept  created  by  MBSG,  the 
UGPR,  Basin  Electric,  and  Heartland 
combined  their  transmission  facilities  to 
form  the  Integrated  System  (IS)  and 
herein  develop  transmission  and 
ancillary  service  rates  for  transmission 
over  the  IS.  This  action  is  necessary 
because  UGPR,  Basin  Electric  and 
Heartland,  whose  facilities  are  fully 
integrated,  did  not  have  rates  suitable 
for  long-term  open  access  Transmission 
Service.  The  transmission  facilities 
included  in  the  IS  are  transmission 
lines,  substations,  communication 
equipment,  and  facilities  related  to 
operation,  maintenance,  and  support  of 
the  Transmission  System.  UGPR  has 
been  designated  as  the  operator  of  the 
other  participants'  transmission 
facilities  and  as  such  will  contract  for 
service,  determine  and  post  on  the  Open 
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Access  Same-Time  Information  System 
available  transmission  capacity,  bill  for 
service,  collect  payments,  distribute 
revenue  to  each  participant,  etc.  The  IS 
consists  of  the  transmission  facilities 
owned  by  Basin  Electric  and  Heartland 
east  of  the  East-West  electrical 
separation  in  the  United  States,  the 
transmission  facilities  owned  by 
Western  in  the  P-SMBP-ED.  and  the 
Miles  City  DC  Tie  owned  by  Western 
and  Basin  Electric.  These  facilities 
interconnect  with  utilities  in  the  states 
of  Montana.  North  Dakota.  South 
Dakota,  Nebraska,  Iowa,  Minnesota,  and 
Missouri  and  in  addition  include 
facilities  which  interconnect  with 
Canada. 

The  approach  for  formation  of  the  IS 
was  to  include  facilities  which  followed 
the  spirit  and  intent  of  the  FERC  Order 
No.  888  and  to  make  the  system  most 
useful  to  all  transmission  requesters. 
The  "seven  factor  test"  defined  in  the 
FERC  Order  No.  888  was  used  to 
determine  the  distribution  facilities  that 
were  excluded  from  the  IS  Transmission 
System.  Several  major  facilities  which 
were  not  a  part  of  the  JTS  have  been 
included  in  the  IS.  The  second  345-kV 
transmission  line  between  the  Antelope 
Valley  and  Leland  Olds  generating 
stations,  which  meets  the  standards  for 
acceptable  transmission  facilities  set  in 
the  FERC  rulings  on  filings  by  other 
transmission  entities,  has  been 
included.  The  230-kV  transmission  line 
between  Tioga.  North  Dakota,  and 
Boundary  Dam,  which  provides  access 
to  generation  and  loads  in  Canada,  has 
been  included  in  the  IS.  The  IS  also 
includes  the  Miles  City  DC  Tie.  which 
opens  the  markets  between  the  East- 
West  electrical  separation  of  the  United 
States  and  increases  access  to  other 
utilities.  The  IS  differs  from  the  JTS  in 
that  it  does  not  include  the  Laramie 
River  Station  (LRS)  transmission 
facilities.  These  facilities  were  not 
considered  for  inclusion  in  the  IS  since 
agreement  of  all  the  Missouri  Basin 
Power  Project  (MBPP)  participants 
would  be  required. 

IS  Transmission  Service 

UGPR  will  offer  Network  Integration 
(Network).  Firm  Point-to-Point  and  Non- 
Firm  Point-to-Point  (Point-to-Point) 
Transmission  Service  on  the  IS.  The 
service  offered  is  the  transmission  of 
energy  and  capacity  from  Points  of 
Receipt  to  Points  of  Delivery  on  the  IS. 


The  IS  Transmission  Rates  mtjjude  the 
cost  of  Scheduling,  System  Control,  and 
Dispatch  Service,  therefore  an 
additional  charge  for  this  ancillar\ 
service  is  not  required  for  transmission 
users. 

Western,  Basin  Electric,  and 
Heartland  will  take  IS  Transmission 
Sen,ice.  Transmission  Service  to 
UGPR's  Federal  customers  will  continue 
to  be  bundled  in  their  Firm  Electric 
Service  rate  under  existing  contracts 
which  expire  in  2020. 

UGPR  prepared  a  cost  of  service  study 
to  develop  the  formula  rates  for  the  IS. 
UGPR  is  seeking  approval  of  formula 
rates  for  calculation  of  Point-to-Point  IS 
Transmission  Rates,  the  Network  IS 
Transmission  Ser\'ice  revenue 
requirement,  and  ancillan,-  service  rates. 
UGPR  is  requesting  the  FERC  to  confirm 
that  these  rates  are  not  unjust, 
unreasonable,  unduly  discriminatorv',  or 
preferential,  The  rates  will  be 
recalculated  every^  year,  effective  May  1. 
based  on  the  approved  formula  rates 
and  updated  financial  and  load  data. 
UGPR  will  provide  customers  notice  of 
changes  in  rates  no  later  than  April  1  of 
each  year. 

Ancillary  Services 

UGPR  will  offer  to  all  customers  the 
six  ancillary  services  defined  bv  the 
FERC.  The  six  ancillary  services  are:  (1) 
Scheduling,  System  Control,  and 
Dispatch  Service:  (2)  Reactive  Suppiv 
and  Voltage  Control  from  Generation 
Sources  Service;  (3)  Regulation  and 
Frequency  Response  Service;  (4).*;nergy 
Imbalance  Service;  (5)  Spinning 
Reserves  Service;  and  (6)  Supplemental 
Reserves  Service.  The  open  access 
ancillary  service  formula  rates  are 
designed  to  recover  only  the  costs 
incurred  for  providing  the  service(s). 
The  charges  for  ancillary  services  are 
based  on  the  cost  of  resources  used  to 
provide  these  services. 

Existing  and  Provisional  Rates 

The  following  is  a  comparison  of 
existing  rates,  and  the  Provisional  Rates 
using  1997  data.  These  rates  will  be 
updated  annually  based  on  the 
approved  formula  rates.  This  is  the  first 
transmission  rate  filing  made  by  the  P- 
SMBP-ED.  Prior  to  this,  transmission 
services  were  provided  through  bilateral 
contract  arrangements,  therefore  there  is 
not  an  existing  rate  schedule  for 
comparison. 
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Comparison  of  Existing  and  Provisional  Formula  Rates 


Class  of  service 


Network  Transmission 


Firm  Point-to-Point  Transmission 

Non-Firm  Point-to-Point  Transmission  

Scheduling,  System  Control,  and  Dispatch 


Existing  rate 
schedule 
and  rate 


N/A 

n/a 

N/A 
N/A 


Reactive  Supply  and  Voltage  Control  from  Generation  ,  N/A 
Sources.  ] 

Regulation  and  Frequency  Response  N/A 

Energy  Imbalance  


N/A 


Spinning/Supplemental  Reserves 


N/A 


Rate  schedule  August  1,  1998 


UGP-NT1,  Load-ratio  share  of  1/12  of  the  Annual  Revenue  Requirement 
for  IS  Transmission  Service  of  595,725,420. 

UGP-FPT1,  Maximum  of  S2.87/kW-month. 

UGP-NFPT1,  Maximum  of  3.93  mills/kWh. 

UGP-AS1,  S46.06  per  schedule  per  day  for  non-transmission  cus- 
tomers. 

UGP-AS2  S0.07/kW-month. 

UGP-AS3,  S0.05/kW-month. 

UGP-AS4,   For  negative   excursions  outside  of  3  percent  bandwidth 

UGPR  reserves  the  right  to  charge  100  mills/kWh.  Positive  excursions 

outside  the  bandwidth  will  be  lost  to  the  system. 
UGP-AS5  and  6,  SO.  1 2/kW-month  of  customer  load. 


Certification  of  Rates 

Western's  Administrator  has  certified 
the  transmission  and  anciilan,-  service 
rates  placed  into  effect  on  an  interim 
basis  herein  are  the  lowest  possible 
consistent  with  sound  business 
principles.  The  formula  rates  have  been 
developed  in  accordance  with  agency 
administrative  policies  and  applicable 
laws. 

IS  Transmission  Service  Discussion 

The  formula  rates  for  Network  and 
Point-to-Point  Transmission  Service 
will  be  implemented  August  1,  1998. 
The  rates  will  be  recalculated  annually 
based  on  updated  financial  and  load 
data.  Network  service  charges  will  be 
based  on  the  Transmission  Customer's 
load-ratio  share  of  the  annual  revenue 
requirement  for  transmission.  Firm 
Point-to-Point  service  will  be  based  on 
reserved  capacity  on  the  Transmission 
System. 

IS  Transmission  System  Total  Load: 
The  IS  Transmission  System  Total  Load 
is  the  12-cp  system  peak  for  Network 
Transmission  Service  plus  the  reserved 
capacity  for  all  Long-Term  Firm  Point- 
to-Point  Transmission  Service. 

The  IS  Transmission  System  Total 
Load  is  calculated  as  follows  based 
upon  1997  data: 

Network  Transmission  Load  2,447,000 

Long-Term  Firm  Point-to-Point 
Reserved  Capacity 331,000 

IS  Transmission  System  Total 
Load  2,778,000 

Annual  Costs:  Western  has  calculated 
the  annual  cost  of  providing  the  various 
transmission  and  ancillary  services 
using  a  FERC  recognized  methodology 
for  annual  cost  calculation  with  fixed 
charge  rates  for  various  cost 
components.  The  cost  components 
applicable  to  Western  include  operation 


and  maintenance  (O&M),  administrative 
and  general  expense  (A&GE), 
depreciation,  and  the  cost  of  capital. 
These  components  are  displayed  as 
fixed  charge  rates  or  percentages  of  net 
investment.  These  fixed  charge  rates  are 
then  summed  to  arrive  at  a  total  fixed 
charge  rate  associated  with  the 
particular  service  for  which  a  rate  is 
being  calculated.  The  fixed  charge  rate 
calculation  for  the  various  transmission 
and  ancillary  services  can  be 
summarized  with  the  following  formula: 
+  O&M  ^  Net  investment 
+  A&GE  ^  Net  investment 
+  Depreciation  expense  ^  Net 

investment 
+  Annual  interest  expense  h-  Unpaid 

investment  balance 
=  Total  fixed  charge  rate. 

To  arrive  at  the  annual  cost  of 
providing  transmission  service  or  one  of 
the  ancillary  services,  the  total  fixed 
charged  rate  is  applied  to  the  net 
investment  allocated  to  the  service  as 
follows: 

Total  fixed  charge  rate  x  Net 
investment  =  Annual  cost  of  providing 
service. 

The  source  for  UGPR's  annual  O&M, 
A&GE,  depreciation  expense,  interest 
expense,  and  investment  is  the  Results 
of  Operations  for  the  Upper  Great  Plains 
Customer  Service  Region — Pick-Sloan 
Missouri  Basin.  The  source  for  unpaid 
investment  balances  is  the  amount 
reported  in  the  Historical  Financial 
Document  in  Support  of  the  Power 
Repayment  Study  for  the  Pick-Sloan 
Missouri  Basin  Program.  The  source  for 
Heartland's  data  is  Heartland 
Consumers  Power  District  Annual 
Report.  The  sources  for  Basin  Electric's 
data  are  Basin  Electric's  Consolidated 
Financial  Statement.  Rural  Utility 
Service  Form  12,  and  other  accounting 
records. 

Annual  Revenue  Requirement  for  IS 
Transmission  Service:  The  rates  for  IS 


Transmission  Service  (Network  and 
Foint-to-Point)  are  based  on  a  revenue 
requirement  that  recovers  the  annual 
costs  of  Western.  Basin  Electric,  and 
Heartland  associated  with  providing  IS 
Transmission  Service  plus  any  facility 
credits  paid  to  Transmission  Customers. 
The  revenue  requirement  for  IS 
Transmission  Service  includes  the  cost 
for  Scheduling,  System  Control,  and 
Dispatch  Service  needed  to  provide 
transmission  service,  therefore  an 
additional  charge  for  this  ancillary 
service  is  not  required  for  transmission 
users.  The  annual  transmission  costs  are 
offset  by  appropriate  transmission 
revenue  credits  to  avoid  over  recovery 
of  costs.  The  Annual  Revenue 
Requirement  for  IS  Transmission 
Service  can  be  summarized  with  the 
following  formula: 

Annual  IS  transmission  costs  of 
UGPR,  Basin  Electric,  and  Heartland 
+  Transmission  Customer  facility  credits 

-  Transmission  revenue  credits 

=  Annual  Revenue  Requirement  for  IS 
Transmission  Service. 
Using  1997  data,  the  Annual  Revenue 
Requirement  for  IS  Transmission 
Service  is: 
$116,340,141 
-t-  $194,444 

-  $20,809,165 
=  $95,725,420 

Transmission  Customer  facility 
credits  are  credits  paid  to  Transmission 
Customers  for  facilities  that  are 
integrated  with  the  IS  and  increase  both 
the  capability  and  the  reliability  of  the 
IS.  The  credits  will  be  addressed  in 
individual  agreements,  and  appropriate 
adjustments  will  be  made  in  subsequent 
rate  calculations.  The  IS  participants 
will  evaluate  requests  for  facility  credits 
consistent  with  the  FERC's  guidance  in 
the  FERC  Order  No.  888.  other  relevant 
FERC  policy,  and  the  terms  of  the  Tariff. 

Transmission  revenue  credits  include 
revenue  from  sales  of  Non-Firm, 
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discounted  Firm,  and  Short-Term  Firm 
Point-to-Point  Transmission  Service: 
revenue  from  existing  transmission 
agreements;  revenue  from  Scheduling, 
System  Control,  and  Dispatch  Services; 
and  any  facility  charges  for  transmission 
facility  investments  included  in  the 
revenue  requirement.  The  following 
revenue  credits  have  been  applied  in  the 
IS  Transmission  Rate.  The  estimated 
Non-Firm  Point-to-Point  Transmission 
Service  credit  of  $11,531,175  is  based 
on  1997  non-firm  energy  sales  on  the  IS 
Transmission  System  and  actual  sales  of 
Non-Firm  Point-to-Point  Transmission 
Service  on  the  IS  Transmission  System 
during  1997.  Revenue  from  existing 
transmission  agreements  was  $9,277,990 
in  1997. 

Network  IS  Transmission  Service:  The 
monthly  charge  for  Network  IS 
Transmission  Service  is  the  product  of 
the  Network  Customer's  load-ratio  share 
times  one-twelfth  (1/12)  of  the  Annual 
Revenue  Requirement  for  IS 
Transmission  Service  of  $95,725,420. 
The  load-ratio  share  is  the  ratio  of  the 
Network  Customer's  coincident  hourly 
load  to  the  monthly  IS  Transmission 
System  peak  minus  the  coincident  peak 
for  all  IS  Firm  Point-to-Point 
Transmission  Service  plus  the  IS  Firm 
Point-to-Point  reservations,  calculated 
on  a  rolling  12-cp  basis. 

Firm  Point-to-Point  IS  Transmission 
Service:  The  rate  for  Firm  Point-to-Point 
IS  Transmission  Service  is  the  Annual 
Revenue  Requirement  for  IS 
Transmission  Service  divided  by  the  IS 
Transmission  System  Total  Load.  The 
formula  for  the  monthly  rate  is  as 
follows:  Annual  Revenue  Requirement 
for  IS  Transmission  Service  +  IS 
Transmission  System  Total  Load  -^  12 
months,  or,  using  1997  data, 
$95,725,420  ^  2.778.000  kW  ^  12 
months.  The  formula  produces  a  rate  of 
$2.87/kW-month  for  Firm  Point-to-Point 
Transmission  Service.  Firm  Point-to- 
Point  Transmission  Service  will  be 
offered  on  an  "up  to"  basis  at  daily, 
weekly,  monthly,  and  yearly  rates. 

Non-Firm  Point-to-Point  IS 
Transmission  Service:  Non-Firm  Point- 
to-Point  IS  Transmission  Service  will  be 
offered  at  a  rate  up  to,  but  never  higher 
than,  the  Firm  Point-to-Point  rate.  The 
formula  for  the  rate  is  as  follows: 
Monthly  Firm  Point-to-Point  Rate  -;-  730 
hours/month,  or  using  1997  data,  $2.87/ 
kW-month  +  730  hours/month.  The 
formula  produces  a  rate  of  3.93  mills/ 
kWh.  Non-Firm  Point-to-Point  IS 
Transmission  Service  will  be  offered  at 
hourly,  daily,  weekly,  and  monthly 
rates. 


Transmission  Service  Comments 

The  following  comments  were 
received  during  the  public  comment 
period.  UGPR  paraphrased  and 
combined  comments  when  it  did  not 
affect  the  meaning.  UGPR's  response 
follows  each  comment.  Changes  were 
made  in  the  formula  rates  and 
calculations  as  a  result  of  the  comments 
noted. 

Comment:  UGPR  should  use  the  IS  to 
provide  open  access  transmission  and 
ancillary  services.  The  following 
comments  were  made  in  support  of  this 
comment.  IS  is  consistent  with  the 
FERC  Order  No.  888.  The  system  is 
integrated  since  the  facilities  are  jointly 
planned,  constructed,  and  operated  as 
one  system.  The  system  cannot  be 
divided  into  separate  systems  defined 
by  ownership  and  still  serve  its  function 
as  a  reliable,  efficient  Transmission 
Provider.  One  IS  rate  eliminates 
pancaking  of  transmission  tariffs  and 
maximizes  facility  usage.  IS  will 
maintain  the  postage  stamp  rate  concept 
of  paying  once  to  travel  anywhere  on 
the  system.  The  IS  will  minimize 
revenue  shifts. 

Response:  Western  concurs  with  these 
comments. 

Comment:  Western  should  remove 
any  end-use-load-serving  substations 
and  transmission  facilities.  UGPR 
should  use  the  "seven  factor  test"  to 
determine  the  facilities  to  exclude  from 
the  IS. 

Response:  UGPR  has  re-evaluated  the 
facilities  to  be  included  in  the  IS  using 
the  "seven  factor  test"  and  made 
appropriate  adjustments  to  the  cost. 
Based  upon  the  re-evaluation,  UGPR 
removed  appropriate  end-use-load- 
serving  substation  and  transmission  line 
costs  from  the  Annual  Revenue 
Requirement  for  IS  Transmission 
Service. 

Comment:  UGPR  should  explain 
guidelines  used  to  determine  the 
allocation  of  transmission  facility  and 
substation  revenue  requirements  to 
generation  versus  transmission. 

Response:  UGPR  evaluated  the 
substations  and  transmission  lines 
based  on  their  usage  (generation  versus 
transmission).  The  substation  and 
transmission  line  costs  were  then 
included  in  their  respective  categories. 
Watertown  Operations  Office  costs  were 
split  based  on  the  classification  of  Full 
Time  Equivalent  employees  in 
generation  or  transmission. 
Communication  facilities  were  split 
based  on  communication  circuit  usage. 
Comment:  UGPR  should  exclude  the 
cost  of  non-Federal  facilities  and 
develop  a  "Western  only"  rate.  UGPR 
should  remove  Western's  and  Basin 


Electric's  generator  step-up 
transformers.  West-side  facilities,  the 
Miles  City  DC  Tie.  and  Basin  Electric's 
generator  outlet  lines.  UGPR  should 
include  Heartland  s  LRS  transmission 
facilities.  UGPR  should  consider 
separate  rates  for  the  East  and  West 
regions  of  its  system. 

Response:  UGPR.  Basin  Electric,  and 
Heartland  facilities  are  integrated.  The 
rate  includes  each  entity's  facilities  that 
are  integrated.  Therefore,  it  is 
inappropriate  to  develop  a  "Western 
only"  rate. 

The  FERC  has  allowed  generator  step- 
up  transformers  to  be  included  in 
transmission  rates.  Western's  costs 
include  step-up  transformers  in  the 
Corps  switchyards  which  perform  a 
transmission  function.  Basin  Electric's 
costs  also  include  step-up  transformers. 

Western.  Basin  Electric,  and 
Heartland  have  separated  their  costs 
between  transmission  and  generation 
and  have  included  only  transmission 
related  costs  in  the  Transmission 
Service  revenue  requirement.  Basin 
Electric's  high-voltage  lines  referred  to 
as  "generator  outlet  lines"  meet  the 
"seven  factor  test"  and  are.  therefore, 
included  in  the  Transmission  Ser\'ice 
revenue  requirement. 

The  IS  participants  did  not  consider 
the  LRS  facilities  for  inclusion  in  the  IS 
since  agreement  of  all  the  MBPP 
participants  would  be  required. 

UGPR  operates  under  a  unique 
situation  in  that  it  utilizes  generation 
and  transmission  facilities  located  on 
both  sides  of  the  East-West  electrical 
separation  in  Montana  to  meet  its 
responsibilities  in  the  Mid-Continent 
Area  Power  Pool  (MAPP).  UGPR  has 
always  operated  all  of  its  facilities  on  a 
single  system  basis.  UGPR  has  marketed 
the  generation  plants  on  both  sides  of 
the  electrical  separation  across  the 
entire  P-SMBP-ED  and  integrated 
deliveries  from  its  resources  for  ser\ice 
to  all  UGPR  power  customers.  The  FERC 
has  held  that  when  an  entity  is  able  to 
adjust,  second-by-second,  the  power 
flows  over  its  entire  system,  including 
direct  current  ties,  to  integrate 
resources,  the  entity  is  utilizing  its 
system  as  a  single  integrated 
transmission  system  and  has  allowed 
total  system  costs  to  be  rolled  into  the 
IS  Transmission  Rate.  The  Miles  City 
DC  Tie  provides  some  instantaneous 
support  to  the  East-side  transmission 
system  and  therefore  contributes  to  the 
security  aspect  of  reliability  as  defined 
by  the  North  American  Electric 
Reliability  Council  (NERC).  The  Miles 
City  DC  Tie  provides  reliabiiitv  benefits 
to  MAPP  by  instantaneously  responding 
to  disturbances  on  the  East-side 
transmission  systems  through  MW 
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reductions  and  MVAR  support. 
Therefore,  the  Miles  City  DC  Tie  and  the 
transmission  facilities  in  the  East  and 
West  regions  of  the  UGPR  system  are 
included  in  the  IS  rates. 

Comment:  If  UGPR  changes  its  rates  to 
the  IS  rates  which  recover  the  cost  of 
Basin  Electric  and  Heartland  facilities,  it 
will  cause  Western's  firm  power  rate  to 
increase. 

Response:  Western  has  existing 
bilateral  contracts  with  Basin  Electric 
and  Heartland.  Western  will  continue 
the  benefits  and  obligations  contained 
in  those  contracts  through  their  terms. 
The  continuation  of  those  benefits  will 
minimize  any  firm  power  rate  impacts 
which  may  result  from  the  use  of  the  IS 
by  Western  for  the  delivery  of  firm 
power. 

Comment:  Several  comments  made  in 
the  public  process  have  compared  the 
existing  JTS  rate  used  in  the  bilateral 
agreements  between  Western,  Basin 
Electric,  and  Heartland  to  the  proposed 
rate  and  have  stated  that  the  JTS  rate  is 
either  below  cost  or  the  IS  rates  are 
inflated.  Their  comparisons  and 
arguments  are  based  on  a  JTS  rate  of 
$26.27/k.W-year  and  an  IS  rate  of 
S36.84/kW-vear. 

Response:  The  ITS  rate  is  a  cost-based 
rate  for  the  combined  facilities  of 
Western,  Basin  Electric.  Heartland,  and 
MBMPA.  The  rate  itself  is  applied  to 
each  participants'  connected  generation 
and  other  resource  inputs.  A  generation 
or  input  based  rate,  like  JTS,  includes 
planning  reserves  (15  percent),  losses 
(approximately  4  percent),  surplus 
generation  and  the  load  in  the  billing 
units  for  recover\-  of  the  cost. 

The  IS  rate  is  ai  cost-based  rate  for  the 
combined  facilities  of  Western,  Basin 
Electric,  and  Heartland.  In  addition, 
MBMPA  has  asked  and  will  receive 
credit  for  certain  facilities  at  Irv 
Simmons  Substation.  The  rate  is  applied 
to  the  loads  on  the  Transmission 
System.  A  load-based  rate,  like  the  IS 
rate,  includes  only  the  load  in  the 
billing  units  for  the  recovery  of  cost. 
Input-based  billing  units  and  load- 
based  billing  units  are  not  directly 
comparable.  Although  input-based  rates 
(JTS)  and  load-based  rates  (IS)  recover 
equivalent  costs,  they  have  different 
billing  units.  Therefore,  the 
representation  of  the  rate  in  $/kVV-year 
is  not  identical  and  cannot  be  compared 
one-for-one.  If  each  rate  is  applied  to  the 
correct  billing  units  they  both  recover 
the  total  and  appropriate  costs. 
Comment:  UGPR  firm  power 
customers  should  not  be  required  to 
recover  Basin  Electric's  and  Heartland's 
stranded  costs. 

Response:  The  rate  design  for  the  IS 
does  not  recover  the  stranded  costs  of 


any  parties  (Western.  Basin  Electric,  or 
Heartland).  If  costs  are  determined  to  be 
stranded  they  will  be  addressed  in  a 
separate  contract  between  the  entity 
holding  the  stranded  costs  and  the 
Transmission  Customer,  as  described  in 
the  Tariff  filed  by  Western  in  Docket  No. 
NI98-1-000. 

Comment:  Who  will  review  the  costs 
for  Basin  Electric  and  Heartland  to 
determine  whether  they  are  appropriate, 
and  what  recourse  do  the  customers 
have  to  question  the  costs? 

Response:  Basin  Electric  and 
Heartland  have  submitted  their  data  as 
a  part  of  this  public  process.  In  addition, 
their  data  is  and  will  continue  to  be 
submitted  to  MAPP,  just  as  any  other 
transmission-owning  MAPP  member. 
On  or  about  April  1  of  each  year  the 
updated  transmission  cost  data  for 
Western,  Basin  Electric,  and  Heartland 
will  be  available  for  review.  At  this  time 
a  notice  will  be  sent  to  Transmission 
Customers  of  changes  to  the  rates  that 
will  be  effective  May  1. 

The  Transmission  Customers' 
recourse  is  similar  to  any  other  entity  in 
a  public  process  or  in  the  course  of 
MAPP  review. 

Comment:  Western  should  ask  the 
FERC  to  review  the  Open  Access 
Transmission  and  Ancillary  Service 
Rates  for  consistency  with  the  standards 
of  Section  212  of  the  FPA. 

Response:  In  addition  to  seeking  final 
confirmation  under  the  Delegation 
Order,  Western  is  requesting  the  FERC 
review  the  proposed  transmission  rates 
for  the  UGPR  for  consistency  with  the 
standards  of  section  212  (a)  of  the  FPA. 
16  U.S.C.  824k  (a).  In  doing  so.  Western 
is  asking  the  FERC  to  determine  that  its 
rates  are  comparable  to  what  it  charges 
other  customers  and  conform  to  the 
standards  under  the  Delegation  Order  in 
a  manner  similar  to  the  FERC's  finding 
in  United  States  Department  ofEnergy- 
Bonneville  Power  Administration,  80 
FERC  161,118  (1997). 

Western  has  separately  filed  for 
approval  of  generally  applicable  terms 
and  conditions  under  its  Tariff  in 
Docket  No.  NJ98-1-000.  These  rate 
schedules  will  be  utilized  under  the 
Tariff  for  service  in  the  UGPR  of 
Western,  and  they  are  potentially 
subject  to  FERC  review  under  the 
standards  of  16  U.S.C.  824k  (a). 

Comment:  Basin  Electric's  cost  of 
capital  calculation  should  be  adjusted  as 
follows:  (1)  the  interest  expense  shown 
on  page  89,  line  9,  column  (b)  in  the 
brochure  should  be  used  in  the 
calculation;  (2)  a  7  percent  return  on 
equity  should  be  used;  (3)  Basin 
Electric's  total  cost  of  capital  should  be 
divided  by  its  total  capitalization  rather 


than  net  plant  investment  to  arrive  at 
Basin  Electric's  weighted  cost  of  capital. 

Response:  Basin  Electric  used  the 
interest  expense  shown  on  Rural  Utility 
Service  Form  12a,  line  22,  column  b. 
This  amount  is  the  actual  interest 
expense  for  the  year.  The  interest 
expense  shown  on  page  89  of  the 
brochure  is  based  on  an  accrual 
schedule  rather  than  actual  interest 


expense. 

Basin  Electric  has  no  basis  for  using 
a  7  percent  return  on  equity.  In  the 
revenue  requirement  calculation  in  this 
Federal  Register  notice.  Basin  Electric 
utilizes  the  10  percent  margin  for 
interest  it  charges  its  members  which 
equates  to  a  return  on  equity  of 
approximately  9  percent.  Since  Basin 
Electric  now  uses  its  margin  for  interest 
to  calculate  its  cost  of  capital,  issue  (3) 
above  is  no  longer  relevant. 

Comment:  Heartland  should  reduce 
their  return  on  equity  from  13  percent 
to  7  percent  because  13  percent  far 
exceeds  the  return  on  equity  the  FERC 
is  allowing  investor-owned  utilities. 

Response:  Heartland  has  no  basis  for 
using  a  7  percent  return  on  equity.  In 
this  Federal  Register  notice  Heartland 
calculated  its  cost  of  capital  using  its 
bond  covenant  requirement,  similar  to 
Basin  Electric's  margin  for  interest 
method.  Heartland  is  required  by 
Section  8.2  of  its  Bond  Resolution  to 
maintain  rates  at  such  levels  that  when 
revenues  from  rates  are  combined  with 
other  funds  that  the  total  amount  will  be 
sufficient  to  meet  1.15  times  the  debt 
service  coverage  requirement.  Heartland 
develops  rates  for  its  customers  on  this 
basis,  and  it  therefore  uses  the  same 
approach  here. 

Comment:  Basin  Electric  should 
allocate  A&GE  and  general  plant  costs 
between  IS  transmission  facilities  and 
other  transmission  facilities  and  only 
include  the  portion  allocated  to  IS 
transmission  facilities  in  the  IS 
Transmission  System  revenue 
requirement. 

Response:  UGPR  agrees  with  this 
comment,  and  Basin  Electric's  costs 
have  been  adjusted  accordingly. 

Comment:  The  IS  rate  causes  some 
MBMPA  members  to  pay  twice  for  the 
same  transmission  service. 

Response:  The  MBMPA  members  will 
not  pay  twice  for  usage  of  the  IS  for  the 
same  service.  Members  of  MBMPA  will 
pay  for  transmission  and  ancillary 
services  on  the  MBMPA  resource 
separately  from  the  service  they  receive 
from  Western  in  its  bundled  firm  power 
service. 

Comment:  Western  is  not  charging 
itself  for  the  Basin  Electric  and 
Heartland  costs.  Therefore,  the  rates  it 
charges  itself  are  not  comparable. 
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Response:  Western  will  be  taking  all 
service  under  the  IS  rates  and  therefore 
is  charging  itself  for  the  Basin  Electric 
and  Heartland  costs.  Cost  sharing 
benefits  and  obligations  associated  with 
service  under  existing  bilateral  contracts 
will  continue  until  contract  expiration. 
Comment:  The  IS  should  provide  for 
discounted  rates. 

Response:  Western's  Tariff  and  IS 
rates  allow  for  "up  to"  rates  for  the  Firm 
and  Non-Firm  Point-to-Point 
Transmission  Service  rates.  IS  rates, 
including  discounts  to  those  rates,  will 
be  posted  on  the  MAPP  Open  Access 
Same-Time  Information  System  (OASIS) 
and  will  be  available  under  the  terms 
and  conditions  as  posted. 

Comment:  Basin  Electric  Class  A 
member  loads  and  Western's  preference 
customer  loads  should  be  treated  as 
native  load  in  the  determination  of  the 
IS  rates. 

Response:  Basin  Electric  Class  A 
member  loads  and  Western's  preference 
customer  loads  are  treated  as  native  load 
and  are  included  in  the  IS  Network 
load. 

Comment:  Western  should  remove  the 
portion  of  its  power  supply  and 
marketing  expenses  associated  with 
power  marketing  from  its  O&M 
expenses. 

Response:  Western  removed  purchase 
power  costs  from  O&M  expenses.  In 
addition.  Western's  remaining  O&M 
expenses  (including  power  marketing) 
were  split  between  generation  and 
tremsmission  based  on  the  ratio  of 
generation  investment  to  total 
investment  and  transmission  investment 
to  total  investment  respectively.  Only 
the  portion  of  O&M  expenses  assigned 
to  transmission  was  included  in  the 
transmission  rate. 

Comment:  Western  should  use  actual 
non-firm  sales  to  calculate  the  revenue 
credit  for  Western's  use  of  the 
Transmission  System  to  make  non-firm 
sales. 

Response:  Western  agrees  with  this 
comment  and  has  used  actual  1997  non- 
firm  sales  in  the  calculation  of  the  IS 
Transmission  Rate. 

Comment:  The  load  associated  with 
existing  transmission  contracts  should 
be  included  in  the  load  denominator 
rather  than  as  a  revenue  credit. 

Response:  Western  did  not  include 
the  transactions  covered  under  existing 
transmission  contracts  in  the  IS  load 
because  these  transactions  are  at 
discounted  rates  and  including  them  in 
the  load  would  cause  under  recovery  of 
the  IS  revenue  requirement.  As  these 
transmission  contracts  expire  and  the 
loads  associated  with  them  are 
converted  to  Western's  Tariff  and  IS 


Transmission  Rates,  they  will  be 
included  in  the  IS  load. 

Comment:  Western  adjusted  Basin 
Electric's  Network  load  for  Western 
peaking  power  service  received,  Dakota 
Gasification  Company  (DGC)  load,  and 
Neal  IV  generation  but  has  not 
explained  or  justified  these  adjustments. 
Western  should  explain  or  correct  this 
calculation. 

Response:  Firm  peaking  power  service 
sold  to  Basin  Electric  was  adjusted  out 
of  Basin  Electric's  Network  load  and 
included  in  Western's  Network  load 
because  Western  is  responsible  for 
transmission  of  peaking  power  service. 
DGC  load  was  adjusted  out  of  Basin 
Electric's  Network  load  in  the 
September  15,  1997,  proposed  IS 
Tremsmission  Rates.  DGC  load  is 
included  in  Basin  Electric's  Network 
load  in  the  IS  Transmission  Rates  in  this 
Federal  Register  notice.  Basin  Electric's 
load  served  by  Neal  IV  generation  is 
adjusted  out  of  Basin  Electric's  Network 
load  because  it  does  not  utilize  the  IS 
Transmission  System. 

Comment:  MAPP  Service  Schedule  F 
payments  to  the  IS  participants  should 
be  shov^m  separately  as  revenue  credits 
to  Western,  Basin  Electric,  and 
Heartland  revenue  requirements  since 
these  revenues  are  received  separately. 

Response:  In  the  proposed  IS  rates, 
estimates  of  MAPP  Service  Schedule  F 
payments  were  shown  separately  for 
each  IS  participant  as  the  "Calculated 
Value  of  Non-Firm  Point-to-Point 
Transmission  Services."  As  the  operator 
of  the  IS  system,  Western  anticipates 
receiving  all  MAPP  Service  Schedule  F 
payments  made  to  the  IS  participants 
and  then  distributing  these  revenues 
back  to  the  participants  according  to  the 
IS  agreement. 

Comment:  Several  comments  were 
received  that  Western  does  not  have  the 
authority  to  develop  an  IS  Transmission 
Rate  with  Basin  Electric  and  Heartland 
based  upon  its  ratemaking  requirements. 

Response:  Western's  authority  to 
develop  an  IS  Transmission  Rate  is 
derived  from  the  DOE  Organization  Act 
(42  U.S.C.  7101  et.  seq.),  and  the 
Reclamation  Act  of  1902  (43  U.S.C.  371 
et.  seq.),  as  amended  and  supplemented 
by  subsequent  enactments.  Western's 
Administrator  has  been  given  wide 
discretion  in  fulfilling  those  power 
marketing  functions.  Western's  use  of 
the  IS  rate  is  also  consistent  with  the 
DOE  policy  regarding  Power  Marketing 
Administration's  compliance  with  the 
spirit  and  intent  of  the  FERC  Order  No. 
888  and  the  FERC's  preference  for 
regional  transmission  groups. 

Western's  role  as  the  operator  of  the 
IS  is  analogous  to  the  responsibility  it 
had  with  the  JTS.  Western  was 


responsible  for  collection  of  funds  from 
non-Federal  participants  and  then 
distributed  those  funds  based  upon 
contractual  obligations.  Western  has 
also  approved  the  rate  developed 
pursuant  to  the  contracts  between  the 
JTS  members  on  a  2-year  basis  prior  to 
implementation.  Western  is  the  operator 
of  the  JTS  and  is  responsible  for 
establishing  whether  new  uses  of  the 
JTS  could  be  entertained  and  meet 
established  reliabilitv  criteria. 

Western  was  established  pursuant  to 
sections  302(a)(1)  (E)  and  (F)  and 
302(a)(3)  of  the  DOE  Organization  Act. 
Section  302(a)(ll)(Ej  transferred  to 
Western  the  power  marketing  functions 
of  Reclamation,  including  the 
construction,  operation,  and 
maintenance  of  transmission  lines,  and 
attendant  facilities.  Western  is 
complying  with  the  expressed 
ratemaking  authority  contained  in 
section  9(c)  of  the  Reclamation  Act  of 
1939  as  well  as  section  5  of  the  Flood 
Control  Act  of  1944.  Section  9(c)  states 
that: 

Any  sale  of  electric  power  or  lease  of 
power  privileges,  made  by  the  Secretary  in 
connection  with  the  operation  of  any  project 
or  division  of  a  project,  shall  be  for  such 
periods,  not  to  exceed  forty  years  and  at  such 
rates  as  in  his  judgment  will  produce  jKJwer 
revenues  at  least  sufficient  to  cover  an 
appropriate  share  of  the  annual  operation 
and  maintenance  cost.  •  *  • 

The  IS  rate  does  ensure  that  Western 
will  recover  an  appropriate  share  of  the 
investment  in  the  Federal  transmission 
facilities  in  the  associated  projects. 

Development  of  the  IS  Transmission 
Rate  is  also  consistent  with  section  5  of 
the  Flood  Control  Act  of  1944.  Section 
5  provides: 

Electric  power  and  energy  generated  at 
reservoir  projects  under  the  control  of  the 
War  Department  and  in  the  opinion  of  the 
Secretary  of  War  not  required  in  the 
operation  of  such  projects  shall  be  delivered 
to  the  Secretary  of  the  Interior,  who  shall 
transmit  and  dispose  of  such  power  and 
energy  in  such  manner  as  to  encourage  the 
most  widespread  use  thereof  at  the  lowest 
possible  rates  to  consumers  consistent  with 
sound  business  principles,  the  rate  schedules 
to  become  effective  upon  confirmation  and 
approval  by  the  Federal  Power  Commission. 
Rate  schedules  shall  be  drawn  having  regard 
to  the  recovery  (upon  the  basis  of  the 
application  of  such  rate  schedules  to  the 
capacity  of  the  electric  facilities  of  the 
projects)  of  the  cost  of  producing  and 
transmitting  such  electric  energy,  including 
the  amortization  of  the  capital  investment 
allocated  to  fX)wer  over  a  reasonable  period 
of  years.  Preference  in  ihe  sale  of  such  pwwer 
and  energy  shall  be  given  to  pualic  bodies 
and  cooperatives.  The  Secreta.->'  of  Interior  is 
authorized,  from  funds  to  be  appropriated  by 
the  Congress  to  construct  or  acquire,  by 
purchase  or  other  agreement,  only  such 
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transmission  lines  and  related  facilities  as 
may  be  necessarv'  in  order  to  make  the  power 
and  energy  generated  at  said  projects 
available  in  wholesale  quantities  for  sale  on 
fair  and  reasonable  terms  and  conditions  to 
facilities  owned  by  the  Federal  governmen!. 
public  bodies,  cooperatives,  and  privately 
owned  companies.  All  moneys  received  from 
such  sales  shall  be  deposited  in  the  Treasury 
of  the  United  States  as  miscellaneous 
receipts. 

Development  of  the  IS  Transmission 
Rate  by  Western  is  consistent  with  the 
obligation  to  transmit  and  dispose  of 
power  and  energy  while  encouraging 
widespread  use  of  the  Federal  facilities 
consistent  with  sound  business 
practices.  The  integration  of  the  Federal 
facilities  with  the  non-Federal  facilities 
enables  the  marketing  of  Western's 
resource  as  well  as  encouraging  the 
widespread  use  of  the  Federal 
transmission  facilities  in  the  Missouri 
River  Basin.  As  stated  above,  this 
philosophy  is  repaying  the  Federal 
investment  through  the  rate  schedules 
as  they  are  recovering  the  appropriate 
costs  of  producing  and  transmitting  that 
resource.  This  practice  is  also  a  sound 
business  principle  given  the  current 
FERC  philosophy  which  encourages 
widespread  use  of  transmission 
resources. 

Section  5  of  the  Flood  Control  Act  of 
1944  also  permits  Western  to  construct 
or  acquire  transmission  lines  that  are 
necessary  to  deliver  the  Federal 
resource.  In  order  to  deliver  that 
resource,  including  sales  of  surplus 
generation  sold  on  a  non-firm  basis,  and 
meet  Western's  contractual  obligations, 
it  is  necessary  to  use  the  IS  for 
reliability  reasons.  This  has  been 
confirmed  in  the  Initial  Decision  in 
Missouri  Basin  Municipal  Power 
Agency.  82  FERC  "B  63,01.5  (1998). 

Comment:  Several  comments  received 
stated  that  Western  is  violating  the  Anti- 
Deficiency  Act  and  various  fiscal 
obligations  by  participating  in  the  IS. 

Response:  The  Anti-Deficiency  Act. 
31  U.S.C.  1341(a)(1),  states  that  an 
officer  of  the  Federal  Government  may 
not  involve  the  Government  in  a 
contract  or  obligation  requiring  the 
payment  of  money  prior  to  an 
appropriation  unless  authorized  by  law. 
VVestem  has  the  responsibility  to  meet 
all  of  its  contractual  obligations  that 
have  been  incurred  pursuant  to 
Reclamation  Law.  Western  is  annually 
appropriated  money  to  perform  its 
mission,  including  meeting  the 
obligations  it  has  incurred  pursuant  to 
its  contracting  authority.  Western  does 
utilize  the  IS  to  meet  these  contractual 
obligations,  and  hence  money  has  been 
appropriated  to  carry  out  the  functions 
as  described  under  the  DOE 


Organization  Act.  In  addition.  Western's 
contracts  contain  General  Power 
Contract  Provisions  which  specifically 
state  that  any  activity  provided  for 
under  those  contracts  are  "contingent 
on  appropriations." 

Comment:  Other  comments  received 
stated  that  Federal  law  prohibits 
"payments  to  third  parties." 

Response:  To  the  contrary,  16  U.S.C. 
833(i)  and  825(s)  do  not  state  that  third 
party  payments  are  unlawful.  They  do 
not  address  third  party  payments  at  all. 
Thev  do  contain  language  indicating 
Congress'  intention  that  all  money 
which  the  United  States  receives  firom 
sales  of  power  generated  at  Fort  Peck 
Project  and  the  Projects  under  control  of 
the  War  Department  (now  the  Corps 
operated  facilities)  are  to  be  deposited 
in  Treasury.  Western  is  not  violating 
this  statute  as  a  result  of  operating  the 
IS.  Western  will  deposit  money  it 
receives  for  debts  due  the  United  States 
for  sales  of  its  resource  into  the  Treasury 
in  the  same  manner  it  has  in  the  past. 
However,  money  received  on  behalf  of 
Basin  Electric  and  Heartland  will  not  be 
received  as  a  result  of  debts  owed  to  the 
United  States,  but  will  be  received  for 
debts  owed  Basin  Electric  and 
Heartland.  Therefore,  money  received 
on  their  behalf  is  not  required  to  be 
deposited  into  the  Treasury. 

Western  has  in  the  past  deposited  and 
will  continue  to  deposit  all  money  to 
which  the  United  States  is  entitled  into 
the  Treasur>'  in  accordance  with  the 
above  statutes.  VVestem  has 
administered  the  JTS  for  over  30  years. 
This  administration  included  the  receipt 
of  revenue  from  outside  sources  and 
then  redistributing  that  revenue  to  other 
members  of  the  JTS.  Basin  Electric. 
Heartland,  and  MBMPA.  Western  has 
also  approved  the  JTS  rate  prior  to 
implementation. 

Western  is  obligated  under  existing 
contracts  to  administer  the  transmission 
facilities  of  Basin  Electric  and 
Heartland.  These  obligations  have  arisen 
based  upon  the  initial  signing  of  the 
MBSG  Agreement  which  was  signed  by 
Reclamation  in  1962  and  the  initial 
bilateral  agreements  between  Basin 
Electric  and  Reclamation  which  created 
the  ITS.  The  role  Western  is  playing  in 
the  IS  is  analogous  to  the  role  it  played 
in  administering  the  JTS.  and  Western  is 
contractually  obligated  to  perform  those 
functions. 

Comment:  UGPR  should  continue  its 
rights  and  obligations  detailed  in  the 
bilateral  contracts.  In  addition  it  should 
allow  all  existing  loads  to  stay  on  the 
[TS  and  receive  those  benefits. 

Response:  UGPR  agrees  and  Western. 
Basin  Electric,  and  Heartland  will 
continue  the  obligations  and  benefits 


among  themselves  as  detailed  in  the 
bilateral  agreements. 

Comment:  UGPR  should  continue  to 
participate  in  the  planning  of  an 
Independent  System  Operator  (ISO). 

Response:  UGPR  agrees  and  has 
several  representatives  on  the  MAPP 
committees  involved  with  the  planning 
and  development  of  the  MAPP  ISO.  As 
the  proposal  is  being  developed, 
Western  will  provide  input  and  data  to 
study  the  impact  on  the  region  and 
VVestem.  VVestem  will  continue  its 
involvement. 

Ancillary  Services  Discussion 

Six  ancillary  services  will  be  offered 
to  IS  Transmission  Customers;  two  of 
which  are  required  to  be  purchased  by 
IS  Transmission  Customers.  These  two 
are  (1)  Scheduling.  System  Control,  and 
Dispatch  Service  and  (2)  Reactive 
Supply  and  Voltage  Control  Service 
from  Generation  Sources  Service.  The 
remaining  four  ancillary  services — 
Regulation  and  Frequency  Response 
Service,  Energy  Imbalance  Service, 
Spinning  Reserve  Service,  and 
Supplemental  Reserve  Service  will  also 
be  offered. 

Sales  of  Regulation  and  Frequency 
Response  Service,  Energy  Imbalance 
Service,  Spinning  Reserve  Service,  and 
Supplemental  Reserve  Service  may  be 
limited  since  Western  has  allocated  its 
power  resources  to  preference  entities 
under  long-term  commitments.  If 
VVestem  is  unable  to  provide  these 
services  from  its  own  resources,  an  offer 
will  be  made  to  purchase  the  services 
and  pass  through  these  costs  to  the 
customer,  including  an  administrative 
charge. 

Scheduling,  System  Control,  and 
Dispatch  Service:  Western's  annual 
revenue  requirement  for  Scheduling, 
System  Control,  and  Dispatch  Service  is 
determined  by  multiplying  the  portion 
of  the  Watertown  Operations  Office  net 
plant  and  communications  facilities  net 
plant  associated  with  Scheduling, 
System  Control,  and  Dispatch  Service 
by  the  transmission  fixed  charge  rate. 
The  formula  rate  for  Scheduling.  System 
Control,  and  Dispatch  Service  is  the 
revenue  requirement  for  this  service 
divided  by  the  annual  number  of  daily 
schedules,  or,  using  1997  data, 
$1,684,495  -^  36,571  daily  schedules. 
Using  1997  data,  this  methodology  for 
determining  the  rate  for  Scheduling. 
System  Control,  and  Dispatch  Service 
has  produced  a  rate  of  $46.06/schedule/ 
day.  This  rate  and  rate  design  is  only 
recovering  Western's  revenue 
requirement. 

Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service: 
Western's  annual  cost  of  providing 


Federal  Register / Vol.  63,  No.  155 /Wednesday,  August  12,  1998 /Notices 


43169 


Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service  is 
determined  by  multiplying  the  total  P- 
SMBP-ED  generation  net  plant  by  the 
generation  fixed  charge  rate.  The  annual 
cost  is  multiplied  by  the  capability  used 
for  reactive  support  to  determine 
Western's  reactive  service  revenue 
requirement.  Basin  Electric's  annual 
revenue  requirement  is  based  upon  the 
annual  cost  of  equipment  installed  on 
its  generators  to  provide  this  service. 
Western's  and  Basin  Electric's  annual 
revenue  requirements  are  summed  for 
the  total  revenue  requirement  for  this 
service.  The  Reactive  Supply  and 
Voltage  Control  Service  from  Generation 
Sources  Service  rate  is  then  derived  by 
dividing  the  annual  revenue 
requirement  by  the  IS  Transmission 
System  Total  Load.  The  annual  rate  is 
then  divided  by  12  months  to  obtain  a 
monthly  rate.  Using  1997  data,  this 
methodology  for  determining  the  rate 
for  Reactive  Supply  and  Voltage  Control 
Service  from  Generation  Sources 
Service  has  produced  a  rate  of  $0.07/ 
kW-month  for  transmission  service 
provided. 

Regulation  and  Frequency  Response 
Service:  Regulation  and  Frequency 
Response  Service  in  the  East  side  of  the 
control  area  is  provided  primarily  by 
Oahe  generation,  and  in  the  West  side 
of  the  control  area  by  Fort  Peck,  both  of 
which  are  Corps  of  Engineer  facilities. 
To  calculate  the  annual  cost  of 
providing  Regulation  and  Frequency 
Response  Service,  the  Corps  of 
Engineer's  generation  fixed  charge  rate 
is  applied  to  Oahe  generation  and  Fort 
Peck  generation  net  plant  investment. 
This  cost  is  divided  by  the  capacity  at 
the  plants  to  derive  a  dollar  per  kilowatt 
amount  for  Oahe  and  Fort  Peck 
Powerplants'  installed  capacity.  This 
dollar  per  kilowatt  amount  is  then 
apphed  to  the  capacity  of  Oahe 
generation  and  Fort  Peck  generation 
reserved  for  regulation  and  frequency 
response  in  the  control  area.  The 
capacity  reserved  for  Regulation  and 
Frequency  Response  Service  has  been 
determined  to  be  2  percent  of  the  annual 
peak  load.  The  2  percent  value  was 
derived  by  averaging  the  incremental 
change  in  hourly  load  in  the  control 
area  for  the  calendar  year  and  dividing 
this  amount  in  half.  The  annual  revenue 
requirement  for  Regulation  and 
Frequency  Response  Service  is 
determined  by  applying  the  dollar  per 
kilowatt  amount  to  the  capacity  used  for 
Regulation  and  Frequency  Response 
Service.  An  annual  rate  for  Regulation 
and  Frequency  Response  Service  is  then 
determined  by  dividing  the  revenue 
requirement  by  the  total  load  in  the 


control  area.  The  annual  rate  is  then 
divided  by  12  months  to  obtain  a 
monthly  rate.  Using  1997  data,  this 
methodology  for  determining  the  rate 
for  Regulation  and  Frequency  Response 
Service  produced  a  rate  of  $0.05/kW- 
month  of  load  for  which  Western  is 
providing  this  service.  This  rate  and  rate 
design  is  recovering  only  Western's 
revenue  requirement.  Credit  will  be 
given  to  those  Transmission  Customers 
who  provide  Western  with  Automatic 
Generation  Control  (AGC)  of  generation 
facilities  capable  of  providing  this 
service. 

Energy  Imbalance  Service:  This 
service  is  not  intended  to  provide 
backup  for  generation  supply.  Energy 
shall  be  returned  in  like  timeframes  (on- 
peak,  off-peak,  etc.)  and  accounts  zeroed 
out  monthly.  Western  reserves  the  right 
to  apply  a  penalty  to  energy  imbalances 
outside  a  3  percent  bandwidth  (+/  -  1.5 
percent  deviation).  The  penalty  for 
under  deliveries  outside  the  3  percent 
bandwidth  is  100  mills/kWh.  Over 
deliveries  outside  the  3  percent 
bandwidth  will  be  forfeited  to  the 
control  area. 

Reserve  Sen'ices:  Western's  annual 
cost  of  generation  for  Reserve  Services 
is  determined  by  multiplying  the 
generation  fixed  charge  rate  by  the  P- 
SMBP-ED  generation  net  plant 
investment.  The  cost/kW-year  is 
determined  by  dividing  the  annual  cost 
of  generation  by  the  plant  capacity.  The 
capacity  used  for  Reserve  Services  is 
determined  by  multiplying  Western's 
peak  IS  load  by  the  MAPP  operating 
reserve  requirement  of  5  percent.  The 
cost/kW-year  is  multiplied  bv  the 
capacity  used  for  Reserve  Services  to 
determine  the  annual  revenue 
requirement  for  Reserve  Services.  The 
annual  revenue  requirement  for  Reserve 
Services  is  divided  by  Western's  peak 
transmission  load  to  calculate  the 
annual  rate.  The  annual  rate  is  then 
divided  by  12  months  to  obtain  a 
monthly  rate.  Using  1997  data,  this 
methodology  for  determining  the  rate 
for  reserve  services  has  produced  a  rate 
of  $0.12/kW-month  of  customer  load. 
This  rate  and  rate  design  is  recovering 
only  Western's  revenue  requirement 
associated  with  Reserve  Services.  If 
energy  is  taken  under  this  service,  the 
energy  charge  will  be  the  MAPP  Rate  for 
Emergency  Energy,  which  is  presently 
the  greater  of  30  mills/kWh  or  the 
prevailing  market  energy  rate  in  the 
region. 

Ancillary  Services  Comments 

UGPR  received  written  comments 
concerning  the  ancillary  service  rates 
during  the  public  comment  and 
consultation  period.  These  comments 


have  been  paraphrased  where 
appropriate,  without  compromising  the 
meaning  of  the  comment.  Certain 
comments  were  duplicative  in  nature, 
and  were  combined.  UGPR's  response 
follows  each  comment. 

Comment:  The  rate  for  Reactive 
Supply  and  Voltage  Control  from 
Generation  Sources  Service  is  overstated 
because  it  includes  an  excessive  amount 
of  generation  cost.  The  revenue 
requirement  should  be  determined  bv 
estimating  the  cost  of  the  exciter/ 
generator  and  then  allocating  that  cost 
between  real  and  reactive  power 
generation.  In  addition,  the  load  used  to 
derive  the  rate  is  understated. 

flesponse;  Western  estimated  the 
amount  of  plant  costs  used  to  provide 
Reactive  Supply  and  V'ohage  Control 
from  Generation  Sources  Service  by 
multiplying  generation  investment  by 
the  ratio  of  condensing  operation  of  the 
generators  to  total  generator  operation. 
VVhen  Western's  hydro  units  are 
condensing,  they  are  removing  VARs 
generated  by  line  charging  on  the  long 
transmission  lines  in  the  IS.  Western 
believes  this  method  is  appropriate  for 
allocating  costs  to  Reactive  Supply  and 
Voltage  Control  Ser\'ice  from  Generation 
Sources  Ser\ice. 

The  load  used  in  the  denominator  of 
the  Reactive  Supply  and  Voltage  Control 
Service  from  Generation  Sources 
Service  rate  has  been  changed  from  the 
combined  East  and  West  control  area 
coincident  peaks  to  the  IS  Transmission 
System  Total  Load  to  reflect  that  each 
unit  of  transmission  ser\ice  will  be 
charged  for  this  service.  Entities  that 
have  existing  contracts  at  this  time  were 
not  included  in  the  denominator 
because  Western  cannot  charge  these 
entities  for  this  ser\'ice  and  including 
them  would  cause  under  recovery'  of 
costs.  In  the  future  when  these  contracts 
expire  and  these  entities  take  ser\ice 
under  the  Tariff,  their  loads  will  be 
included  in  the  denominator. 

Comment:  The  Regulation  and 
Frequency  Response  Ser\'ice  Rate  is 
overstated.  The  revenue  requirement  is 
overstated  because  Western's  estimate  of 
the  percentage  of  generation  required  to 
provide  regulation  service  (4  percent)  is 
too  high.  In  addition,  the  denominator 
of  1,615  MW  is  too  low.  Finally. 
Western  should  give  credit  to 
Transmission  Customers  which 
purchase  regulation  ser\'ice  from  third 
parties. 

Response:  The  4  percent  value  was 
derived  by  averaging  the  incremental 
change  in  hourly  load  in  the  control 
area  for  the  year.  In  accorcance  with 
recent  FERC  rulings  related  to  this 
service.  Western  has  divided  the  4 
percent  value  in  half.  The  denominator 
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is  Western's  12-cp  load  in  its  East  and 
West  control  areas,  excluding  those 
entities  such  as  Northwestern  Public 
Service  Company,  Montana-Dakota 
Utilities  Company,  and  Montana  Power 
Company  that  serve  load  in  Western's 
control  areas  but  have  existing 
transmission  agreements  and/or  provide 
their  own  regulation  and  frequency 
control  service.  Including  these  entities' 
loads  in  the  denominator  at  this  time 
would  cause  under  recovery  of  costs 
associated  with  this  service.  If  these 
entities  take  this  service  from  Western 
in  the  future  their  loads  will  be 
included  in  the  denominator. 

Whether  Western  should  provide 
credit  to  those  preference  customers 
who  purchase  Regulation  and 
Frequency  Response  Service  from  third 
parties  is  outside  the  scope  of  this 
process. 

Comment:  Western's  combined 
percentages  for  Reserve  Services  (5 
percent)  and  Regulation  and  Frequency 
Response  Service  (4  percent)  are  too 
high.  Customers  should  only  have  to 
purchase  a  total  of  5  percent  capacity  for 
both  Reserve  Services  and  Regulation 
and  Frequency  Response  Service. 

Response:  The  MAPP  operating 
reserve  requirement  is  5  percent. 
Regulation  and  Frequency  Response 
Service  is  not  included  in  this 
percentage  and  must  therefore  be 
provided  for  in  addition  to  operating 
reserves.  In  this  Federal  Register  notice 
Western  has  decreased  the  amount  of 
capacity  reserved  for  Regulation  and 
Frequency  Response  Service  from  4 
percent  to  2  percent. 

Comment:  Western  should  adjust  the 
rates  for  Reactive  Supply  and  Voltage 
Control  from  Generation  Sources 
Service  and  Regulation  and  Frequency 
Response  Service  to  recover  the  costs  of 
the  facilities  of  Basin  Electric  and 
Heartland  that  contribute  to  the  services 
provided  by  Western  and  then  provide 
for  appropriate  credits. 

Response:  The  cost  of  Basin  Electrics 
facilities  that  contribute  to  Reactive 
Supply  and  Voltage  Control  from 
Generation  Sources  Service  have  been 
included  in  that  rate,  and  Basin  Electric 
will  receive  the  appropriate  credit  for 
these  facilities.  If  Basin  Electric, 
Heartland,  or  any  other  entity  provides 
Western  with  control  of  that  entity's 
generation  facilities  and  those 
generation  facilities  are  capable  of 
providing  adequate  Reactive  Supply  and 
Voltage  Control  from  Generation 
Sources  Service  and/or  Regulation  and 


Frequency  Response  Service,  that  entity 
will  be  given  an  appropriate  credit. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601-612)  (Act), 
each  agency,  when  required  by  5  U.S.C. 
553  to  publish  a  proposed  rule,  is 
further  required  to  prepare  and  make 
available  for  public  comment  an  initial 
regulatory  flexibility  analysis  to 
describe  the  impact  of  the  proposed  rule 
on  small  entities.  In  this  instance,  the 
initiation  of  the  IS  Transmission  Rate 
and  ancillary  service  rate  adjustment  is 
related  to  non-regulatory  services 
provided  by  Western  at  a  particular  rate. 
Under  5  U.S.C.  601(2),  rules  of 
particular  applicability  relating  to  rates 
or  services  are  not  considered  rules 
within  the  meaning  of  the  Act.  Since  the 
IS  Transmission  Rates  and  ancillary 
service  rates  are  of  limited  applicability, 
no  flexibility  analysis  is  required. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  42  U.S.C.  4321  et  seq.;  the  Council 
on  Environmental  Quality  Regulations 
(40  CFR  1500-1508);  and  DOE  NEPA 
Regulations  (10  CFR  part  1021),  Western 
has  determined  this  action  is 
categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement. 

Executive  Order  12866 

DOE  has  determined  this  is  not  a 
significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866.  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulator^'  review  under  Executive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Submission  to  Federal  Energy 
Regulatory  Commission 

The  formula  rates  herein  confirmed, 
approved,  and  placed  into  effect  on  an 
interim  basis,  together  with  supporting 
documents,  will  be  submitted  to  the 
FERC  for  confirmation  and  approval  on 
a  final  basis. 

Order 

In  view  of  the  foregoing,  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  confirm,  approve, 
and  place  into  effect  on  an  interim  basis, 
effective  August  1,  1998,  formula  rates 
for  transmission  and  ancillary  services 


under  Rate  Schedules  UGP-ASl,  UGP- 
AS2.  UGP-AS3.  UGP-AS4,  UGP-AS5, 
UGP-AS6,  UGP-FPTl.  UGP-NFPTl. 
and  UGP-NTl.  The  rate  schedules  shall 
remain  in  effect  on  an  interim  basis, 
pending  the  FERC  confirmation  and 
approval  of  them  or  substitute  formula 
rates  on  a  final  basis  through  July  31, 
2003. 

Dated:  July  31,  1998. 
Elizabeth  A.  Moler, 
Deputy  Secretary. 
Rate  Schedule  UGP-ASl 
Schedule  1  to  Tariff 
August  1,  1998 

United  States  Department  of  Energy, 
Western  Area  Power  Administration, 
Upper  Great  Plains  Region,  Integrated 
System 

Scheduling,  System  Control,  and 
Dispatch  Service 

Effective 

The  first  day  of  the  first  full  billing 
period  beginning  on  or  after  August  1, 
1998,  through  July  31.  2003. 

Applicable 

This  service  js  required  to  schedule 
the  movement  of  power  through,  out  of, 
within,  or  into  the  Western  Area  Upper 
Great  Plains  control  area  (WAUGP).  The 
charges  for  Scheduling,  System  Control, 
and  Dispatch  Service  are  to  be  based  on 
the  rate  referred  to  below.  The  formula 
rate  used  to  calculate  the  charges  for 
service  under  this  schedule  was 
promulgated  and  may  be  modified 
pursuant  to  applicable  Federal  laws, 
regulations,  and  policies. 

The  rate  will  be  applied  to  all 
schedules  for  WAUGP  non- 
Transmission  Customers.  The  WAUGP 
will  accept  any  reasonable  number  of 
schedule  changes  over  the  course  of  the 
day  without  any  additional  charge. 

The  charges  for  Scheduling,  System 
Control,  and  Dispatch  Service  may  be 
modified  upon  written  notice  to  the 
customer.  Any  change  to  the  charges  for 
the  Scheduling,  System  Control,  and 
Dispatch  Service  shall  be  as  set  forth  in 
a  revision  to  this  rate  schedule 
promulgated  pursuant  to  applicable 
Federal  laws,  regulations,  and  policies 
and  made  part  of  the  applicable  Service 
Agreement. 

The  Upper  Great  Plains  Region 
(UGPR)  shall  charge  the  non- 
Transmission  Customer  in  accordance 
with  the  rate  then  in  effect. 

Formula  Hate 
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Rate  per  Annual  Revenue  Requirement  for  Scheduling,  System  Control,  and  Dispatch  Ser\ice 

Schedule  per  Day  ~ 


Number  of  Daily  Schedules  per  Year 


Rate 

The  rate  to  be  in  effect  August  1, 
1998,  through  April  30,  1999,  is  $46.06 
per  schedule  per  day.  This  rate  is  based 
on  the  above  formula  and  on  1997  data. 
A  recalculated  rate  will  go  into  effect 
every  May  1  based  on  the  above  formula 
and  data.  UGPR  will  notif>'  the  customer 
annually  of  the  recalculated  rate  on  or 
before  April  1. 

Rate  Schedule  UGP-AS2 
Schedule  2  to  Tariff 
August  1,  1998 

United  States  Department  of  Energy, 
Western  Area  Power  Administration, 
Upper  Great  Plains  Region,  Integrated 
System 

Reactive  Supply  and  Voltage  Control 
From  Generation  Sources  Service 

Effective 

The  first  day  of  the  first  full  billing 
period  beginning  on  or  after  August  1. 
1998,  through  July  31,  2003. 


Applicable 

In  order  to  maintain  transmission 
voltages  on  all  transmission  facilities 
within  acceptable  limits,  generation 
facilities  under  the  control  of  the 
Western  Area  Upper  Great  Plains 
control  area  (WAUGP)  are  operated  to 
produce  or  absorb  reactive  power.  Thus, 
Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service  (VAR 
Support)  must  be  provided  for  each 
transaction  on  the  transmission 
facilities.  The  amount  of  VAR  Support 
that  must  be  supplied  with  respect  to 
the  Transmission  Customer's 
transaction  will  be  determined  based  on 
the  VAR  Support  necessar\'  to  maintain 
transmission  voltages  within  limits  that 
are  generally  accepted  in  the  region  and 
consistently  adhered  to  by  WAUGP. 

The  Transmission  Customer  must 
purchase  this  service  from  the 
Transmission  Provider.  The  charges  for 
such  service  will  be  based  upon  the  rate 
referred  to  below. 


The  formula  rate  used  to  calculate  the 
charges  for  service  under  this  schedule 
was  promulgated  and  may  be  modified 
pursuant  to  applicable  Federal  laws. 
regulations,  and  policies. 

The  charges  for  VAR  Support  may  be 
modified  upon  written  notice  to  the 
Transmission  Customer.  Any  change  to 
the  charges  for  VAR  Support  shall  be  as 
set  forth  in  a  revision  to  this  rate 
schedule  promulgated  pursuant  to 
applicable  Federal  laws,  regulations, 
and  policies  and  made  part  of  the 
applicable  Ser\'ice  Agreement.  The 
Upper  Great  Plains  Region  (UGPR)  shall 
charge  the  Transmission  Customer  in 
accordance  with  the  rate  then  in  effect. 

Those  Transmission  Customers  with 
generators  in  the  control  area  providing 
WAUGP  with  adequate  V'AR  Support 
will  not  be  charged  for  this  service.  Anv 
waiver  of  this  charge  or  anv  crediting 
arrangements  for  VAR  Support  must  be 
documented  in  the  Transmission 
Customer's  Service  Agreement. 

Formula  Rate 


WAUGP         Annual  Revenue  Requirement  for  VAR  Support 

VAR  Support  = 1^— - 

Ratg  Load  Requiring  VAR  Support 


Rate 

The  rate  to  be  in  effect  August  1, 
1998,  through  April  30,  1999,  is: 

Monthly:  $0.07/kW-month 
Weekly:  $0.016/kW-week 
Daily:  $0.002/kVV-day 
Hourly:  0.096  mills/kWh 

This  rate  is  based  on  the  above 
formula  and  on  1997  financial  and  load 
data.  A  recalculated  rate  will  go  into 
effect  everv'  May  1  based  on  the  above 
formula  and  updated  financial  and  load 
data.  UGPR  will  notify  the  Transmission 
Customer  annually  of  the  recalculated 
rate  on  or  before  April  1. 
Rate  Schedule  UGP-AS3 
Schedule  3  to  Tariff 
August  1,  1998 

United  States  Department  of  Energy, 
Western  Area  Power  Administration, 
Upper  Great  Plains  Region,  Integrated 
System 

Regulation  and  Frequency  Response 
Service 

Effective 

The  first  day  of  the  first  full  billing 
period  beginning  on  or  after  August  1, 
1998,  through  July  31,  2003. 


Applicable 

Regulation  and  Frequency  Response 
Service  (Regulation)  is  necessary  to 
provide  for  the  continuous  balancing  of 
resources,  generation,  and  interchange, 
with  load  and  for  maintaining 
scheduled  interconnection  frequencv  at 
60  cycles  per  second  (60  Hz).  Regulation 
is  accomplished  by  committing  on-line 
generation  whose  output  is  raised  or 
lowered,  predominantly  through  the  use 
of  automatic  generating  control 
equipment,  as  necessary  to  follow  the 
moment-by-moment  changes  in  load. 
The  obligation  to  maintain  this  balance 
between  resources  and  load  lies  with 
the  Western  Area  Upper  Great  Plains 
control  area  (WAUGP)  operator.  The 
Transmission  Customer  must  either 
purchase  this  service  from  WAUGP  or 
make  alternative  comparable 
arrangements  to  satisfy  its  Regulation 
obligation.  The  charges  for  Regulation 
are  referred  to  below.  The  amount  of 
Regulation  will  be  set  forth  in  the 
Service  Agreement. 

The  formula  rate  used  to  calculate  the 
charges  for  service  under  this  schedule 
was  promulgated  and  may  be  modified 


pursuant  to  applicable  Federal  laws. 
regulations,  and  policies. 

Charges  for  Regulation  may  be 
modified  upon  written  notice  to  the 
Transmission  Customer.  Any  change  to 
the  Regulation  charges  shall  be  as  set 
forth  in  a  revision  to  this  rate  schedule 
promulgated  pursuant  to  applicable 
Federal  laws,  regulations,  and  policies 
and  made  part  of  the  applicable  Ser\-ice 
Agreement.  The  Upper  Great  Plains 
Region  (UGPR)  shall  charge  the 
Transmission  Customer  in  accordance 
with  the  rate  then  in  effect. 

Transmission  Customers  will  not  be 
charged  for  this  ser\ice  if  they  receive 
Regulation  from  another  source,  or  self- 
supply  it  for  their  own  load.  Any  waiver 
of  this  charge  or  any  crediting 
arrangement  for  Regulation  must  be 
documented  in  the  Transmission 
Customer's  Service  Agreement. 

Formula  Rate 
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WAUGP        Annual  Revenue  Requirement  for  Regulation 

Regulation  = 2 

Rate  Lo^d  '"  ^s  Control  Area  Requiring  Regulation 


Rate 

The  rate  to  be  in  effect  August  1. 
1998,  through  April  30.  1999,  is: 

Monthly:  $0.05/kVV-month 
Weekly:  S0.012/kVV-vveek 
Daily:  'S0.002/kVV-day 

This  rate  is  based  on  the  above 
formula  and  on  1997  financial  and  load 
data.  A  recalculated  rate  will  go  into 
effect  every  May  1  based  on  the  above 
formula  and  updated  financial  and  load 
data.  UGPR  will  notify  the  Transmission 
Customer  annually  of  the  recalculated 
rate  on  or  before  April  1. 

If  resources  are  not  available  from  a 
WAUGP  resource,  UGPR  will  offer  to 
purchase  the  Regulation  and  pass 
through  the  costs  to  the  Transmission 
Customer,  plus  an  amount  for 
administration. 
Rate  .Schedule  UGP-AS4 
Schedule  4  to  Tariff 
.August  1,  1998 

United  States  Department  of  Energy 
Western  Area  Power  Administration. 
Upper  Great  Plains  Region,  Integrated 
System 

Energy  Imbalance  Service 

Effective 

The  first  day  of  the  first  full  billing 
period  beginning  on  or  after  August  1. 
1998,  through  July  31,  2003. 

Applicable 

Energy  Imbalance  Service  is  provided 
when  a  difference  occurs  between  the 
scheduled  and  the  actual  deliverv  of 
energy  to  a  load  located  within  the 
Western  Area  Upper  Great  Plains 
control  area  (WAUGP)  over  a  single 
hour.  The  Transmission  Customer  must 
either  obtain  this  service  from  WAUGP 
or  make  alternative  comparable 
arrangements  to  satisfy  its  Energy 
Imbalance  Service  obligation. 


The  WAUGP  shall  establish  a 
deviation  band  of +/-1.5  percent  (with 
a  minimum  of  2  MW)  of  the  scheduled 
transaction  to  be  applied  hourly  to  any 
energy  imbalance  that  occurs  as  a  result 
of  the  Transmission  Customer's 
scheduled  transaction(s).  Deviation 
accounting  will  be  completed  monthly 
on  an  hour-to-hour  basis. 

The  formula  rate  used  to  calculate  the 
charges  for  service  under  this  schedule 
was  promulgated  and  may  be  modified 
pursuant  to  applicable  Federal  laws, 
regulations,  and  policies. 

The  Energy  Imbalance  Service 
compensation  may  be  modified  upon 
written  notice  to  the  Transmission 
Customer.  Any  change  to  the 
Transmission  Customer  compensation 
for  Energy  Imbalance  Service  shall  be  as 
set  forth  in  a  revision  to  this  schedule 
promulgated  pursuant  to  applicable 
Federal  laws,  regulations,  and  policies 
and  made  part  of  the  applicable  Service 
Agreement.  The  Upper  Great  Plains 
Region  (UGPR)  shall  charge  the 
Transmission  Customer  in  accordance 
with  the  rate  then  in  effect. 

Formula  Rate 

UGPR  reserves  the  right  to  implement 
the  following  upon  providing  notice  to 
the  Transmission  Customer. 

For  negative  excursions  (under 
deliveries)  outside  the  bandwidth, 
WAUGP  will  assess  a  penalty  charge  of 
100  mills/kWh. 

For  positive  excursions  (over 
deliveries)  outside  the  bandwidth,  over 
deliveries  of  energy  will  be  forfeited  to 
the  control  area. 

Rate 

The  bandwidth  in  effect  August  1. 
1998.  through  July  31.  2003.  is  3  percent 
(+/  - 1.5  percent  hourly  deviation). 
Rate  Schedule  UGP-AS5 
Schedule  5  to  Tariff 
August  1,  1998 


United  States  Department  of  Energy 
Western  Area.  Power  Administration, 
Upper  Great  Plains  Region,  Integrated 
System 

Operating  Reserve — Spinning  Reserve 
Service 

Effective 

The  first  day  of  the  first  full  billing 
period  beginning  on  or  after  August  1, 
1998,  through  July  31,  2003. 

Applicable 

Spinning  Reserve  Service  (Reserves) 
is  needed  to  serve  load  immediately  in 
the  event  of  a  system  contingency. 
Reserves  may  be  provided  by  generating 
units  that  are  on-line  and  loaded  at  less 
than  maximum  output.  The 
Transmission  Customer  must  either 
purchase  this  service  from  Western  Area 
Upper  Great  Plains  control  area 
(WAUGP)  or  make  alternative 
comparable  arrangements  to  satisfy  its 
Reserves  obligation.  The  charges  for 
Reserves  are  referred  to  below.  The 
amount  of  Reserves  will  be  set  forth  in 
the  Service  Agreement. 

The  formula  rate  used  to  calculate  the 
charges  for  service  under  this  schedule 
was  promulgated  and  may  be  modified 
pursuant  to  applicable  Federal  laws, 
regulations,  and  policies. 

The  charges  for  Reserves  may  be 
modified  upon  written  notice  to  the 
Transmission  Customer.  Any  change  to 
the  charges  for  Reserves  shall  be  as  set 
forth  in  a  revision  to  this  rate  schedule 
promulgated  pursuant  to  applicable 
Federal  laws,  regulations,  and  policies 
and  made  part  of  the  applicable  Service 
Agreement.  The  Upper  Great  Plains 
Region  (UGPR)  shall  charge  the 
Transmission  Customer  in  accordance 
with  the  rate  then  in  effect. 

Formula  Rate 


WAUGP  ^  Annual  Revenue  Requirement  for  Reserves 
Rate  Load  Requiring  Reserves 


Rate 

The  rate  to  be  in  effect  August  1, 
1998,  through  April  30,  1999,  is: 
Monthly:  S0.12/kVV-month 
Weekly:  S0.028/kW-week 
Daily:  $0.004/kVV-day 

This  rate  is  based  on  the  above 
formula  and  on  1997  financial  and  load 


data.  A  recalculated  rate  will  go  into 
effect  every  May  1  based  on  the  above 
formula  and  updated  financial  and  load 
data.  UGPR  will  notify  the  Transmission 
Customer  annually  of  the  recalculated 
rate  on  or  before  April  1. 

If  resources  are  not  available  from  a 
WAUGP  resource.  UGPR  will  offer  to 


purchase  the  Reserves  and  pass  through 
the  costs  to  the  Transmission  Customer, 
plus  an  amount  for  administration. 

In  the  event  that  Reserves  are  called 
upon  for  Emergency  Use,  UGPR  will 
assess  a  charge  for  energy  used  at  the 
Mid-Continent  Area  Power  Pool  Rate  for 
Emergency  Energy,  presently  the  greater 
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of  30  mills/kWh  or  the  prevailing 
market  energy  rate  in  the  region.  The 
Transmission  Customer  would  be 
responsible  for  providing  the 
transmission  to  get  the  Reserves  to  its 
destination. 

Rate  Schedule  UGP-AS6 
Schedule  6  to  Tariff 
August  1,  1998 

United  States  Department  of  Energy, 
Western  Area  Power  Administration 
Upper  Great  Plains  Region,  Integrated 
System 

Operating  Reserve — Supplemental 
Reserve  Service 

Effective 

The  first  day  of  the  first  full  billing 
period  beginning  on  or  after  August  1, 
1998,  through  July  31,  2003. 


Applicable 

Supplemental  Reserve  Service 
(Reserves)  is  needed  to  ser\'e  load  in  the 
event  of  a  system  contingency,  however, 
it  is  not  available  immediately  to  serve 
load  but  rather  within  a  short  period  of 
time.  Reserves  may  be  provided  by 
generating  units  that  are  on-line  but 
unloaded,  by  quick-start  generation  or 
by  interruptible  load.  The  Transmission 
Customer  must  either  purchase  this 
service  from  Western  Area  Upper  Great 
Plains  control  area  (WAUGP)  or  make 
alternative  comparable  arrangements  to 
satisfy  its  Reserves  obligation.  The 
charges  for  Reserves  are  referred  to 
below.  The  amount  of  Reserves  will  be 
set  forth  in  the  Service  Agreement. 

The  formula  rate  used  to  calculate  the 
charges  for  service  under  this  schedule 


was  promulgated  and  may  be  modified 
pursuant  to  applicable  Federal  laws, 
regulations,  and  policies. 

The  charges  for  Reserves  mav  be 
modified  upon  written  notice  to  the 
Transmission  Customer.  Any  change  to 
the  charges  for  Reserves  shall  be  as  set 
forth  in  a  revision  to  this  rate  schedule 
promulgated  pursuant  to  applicable 
Federal  laws,  regulations,  and  policies 
and  made  part  of  the  applicable  Service 
Agreement.  The  Upper  Great  Plains 
Region  (UGPR)  shall  charge  the 
Transmission  Customer  in  accordance 
with  the  rate  then  in  effect. 

Formula  Rate 


WAUGP     Annual  Revenue  Requirement  for  Reserves 
Reserves  = 


Rate 


Load  Requiring  Reserves 


Rate 

The  rate  to  be  in  effect  August  1, 
1998,  through  April  30,  1999,  is: 
Monthly:  $0.12/kW-month 
Weekly:  $0.0028/kW-week 
Daily:  $0.004/kVV-day 

This  rate  is  based  on  the  above 
formula  and  on  1997  financial  and  load 
data.  A  recalculated  rate  will  go  into 
effect  every  May  1  based  on  the  above 
formula  and  updated  financial  and  load 
data.  UGPR  will  notify  the  Transmission 
Customer  annually  of  the  recalculated 
rate  on  or  before  April  1. 

If  resources  are  not  available  from  a 
WAUGP  resource,  UGPR  will  offer  to 
purchase  the  Reserves  and  pass  through 
the  costs  to  the  Transmission  Customer, 
plus  an  amount  for  administration. 

In  the  event  Reserves  are  called  upon 
for  Emergency  Energy,  the  UGPR  will 
assess  a  charge  for  energy  used  at  the 
Mid-Continent  Area  Power  Pool  Rate  for 
Emergency  Energy,  presently  the  greater 
of  30  mills/kWh  or  the  prevailing 
market  energy  rate  in  the  region.  The 
Transmission  Customer  would  be 
responsible  for  providing  the 
transmission  to  get  the  Reserves  to  its 
destination. 

Rate  Schedule  UGP-FPTl 
Schedule  7  to  Tariff 
August  1,  1998 


United  States  Department  Of  Energy, 
Western  Area  Power  Administration, 
Upper  Great  Plains  Region,  Integrated 
System 

Long-Term  Firm  and  Short-Term  Firm 
Point-to-Point  Transmission  Service 

Effective 

The  first  day  of  the  first  full  billing 
period  beginning  on  or  after  August  1, 
1998,  through  July  31,  2003. 

Applicable 

The  Transmission  Customer  shall 
compensate  the  Upper  Great  Plains 
Region  (UGPR)  each  month  for  Resen.'ed 
Capacity  pursuant  to  the  applicable 
Firm  Point-to-Point  Transmission 
Service  Agreement  and  rates  referred  to 
below.  The  formula  rates  used  to 
calculate  the  charges  for  service  under 
this  schedule  were  promulgated  and 
may  be  modified  pursuant  to  applicable 
Federal  laws,  regulations,  and  policies, 

UGPR  may  modify  the  rate  for  Firm 
Point-to-Point  Transmission  Service 
upon  written  notice  to  the  Transmission 
Customer.  Any  change  to  the  rate  for 
Firm  Point-to-Point  Transmission 
Service  shall  be  as  set  forth  in  a  revision 
to  this  rate  schedule  promulgated 
pursuant  to  applicable  Federal  laws. 


regulations,  and  policies  and  made  part 
of  the  applicable  Ser\ice  Agreement. 
UGPR  shall  charge  the  Transmission 
Customer  in  accordance  with  the  rate 
then  in  effect. 

Discounts 

Three  principal  requirements  apply  to 
discounts  for  transmission  sen  ice  as 
follows:  (1)  any  offer  of  a  discount  made 
by  UGPR  must  be  announced  to  all 
eligible  Transmission  Customers  solely 
bv  posting  on  the  Open  Access  Same- 
Time  Information  System  (OASIS).  (2) 
any  Transmission  Customer  initiated 
requests  for  discounts,  including 
requests  for  use  by  one's  wholesale 
merchant  or  an  affiliate's  use.  must 
occur  solely  by  posting  on  the  OASIS, 
and  (3)  once  a  discount  is  negotiated, 
details  must  be  immediately  posted  on 
the  OASIS.  For  any  discount  agreed 
upon  for  ser\'ice  on  a  path,  from  Point(s) 
of  Receipt  to  Point(s)  of  Deliver\-.  UGPR 
must  offer  the  same  discounted 
transmission  service  rate  for  the  same 
time  period  to  all  eligible  Transmission 
Customers  on  all  unconstrained 
transmission  paths  that  go  to  the  same 
point(s)  of  deliver}'  on  the  Transmission 
System. 

Formula  Rate 


Firm  Point-to-Point 
Transmission  Rate 


Annual  IS  Transmission  Service  Revenue  Requirement 
IS  Transmission  System  Total  Load 
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The  rate  to  be  in  effect  August  1, 
1998,  through  April  30,  1999,  is  as 
follows. 

Maximum  of: 

Yearly:  S34.44/kVV  of  reserved  capacity 
per  vear 

Monthly:  S  2.87/kVV  of  reserved  capacity 
per  month 

Weekly:  S  0.66/kVV  of  reserved  capacity 
per  week 

Daily:  S  0.094/k\V  of  reserved  capacity 

per  day 

This  rate  is  based  on  the  above 
formula  and  1997  data.  A  recalculated 
rate  will  go  into  effect  every  May  1 
based  on  the  above  formula  and  updated 
financial  and  load  data.  UGPR  will 
notify  the  Transmission  Customer 
annually  of  the  recalculated  rate  on  or 
before  April  1. 

Rate  Sched.  UGP-NFPTl 

Schedule  8  to  Tariff 

.■\ugust  1.  1998 


United  States  Department  of  Energy, 
Western  Power  Area  Administration, 
Upper  Great  Plains  Region  Integrated 
System 

Non-Firm  Point-to-Point  Transmission 
Service 

Effective 

The  first  day  of  the  first  full  billing 
period  beginning  on  or  after  August  1, 
1998,  through  July  31,  2003. 

Applicable 

The  Transmission  Customer  shall 
compensate  Upper  Great  Plains  Region 
(UGPR)  for  Non-Firm  Point-to-Point 
Transmission  Service  pursuant  to  the 
applicable  Non-Firm  Point-to-Point 
Transmission  Service  Agreement  and 
rate  referred  to  below.  The  formula  rates 
used  to  calculate  the  charges  for  service 
under  this  schedule  were  promulgated 
and  may  be  modified  pursuant  to 
applicable  Federal  laws,  regulations, 
and  policies. 

UGPR  may  modify  the  rate  for  Non- 
Firm  Point-to-Point  Transmission 
Service  upon  written  notice  to  the 
Transmission  Customer.  Any  change  to 
the  rate  for  Non-Firm  Point-to-Point 
Transmission  Service  shall  be  as  set 
forth  in  a  revision  to  this  rate  schedule 
promulgated  pursuant  to  applicable 


Federal  laws,  regulations,  and  policies 
and  made  part  of  the  applicable  Service 
Agreement.  UGPR  shall  charge  the 
Transmission  Customer  in  accordance 
with  the  rate  then  in  effect. 

Discounts 

Three  principal  requirements  apply  to 
discounts  for  transmission  service  as 
follows:  (1)  any  offer  of  a  discount  made 
by  UGPR  must  be  announced  to  all 
eligible  Transmission  Customers  solely 
by  posting  on  the  Open  Access  Same- 
Time  Information  System  (OASIS),  (2) 
any  Transmission  Customer  initiated 
requests  for  discounts,  including 
requests  for  use  by  one's  wholesale 
merchant  or  an  affiliate's  use,  must 
occur  solely  by  posting  on  the  OASIS, 
and  (3)  once  a  discount  is  negotiated, 
details  must  be  immediately  posted  on 
the  OASIS.  For  any  discount  agreed 
upon  for  service  on  a  path,  from  Point(s) 
of  Receipt  to  Point(s)  of  Delivery,  UGPR 
must  offer  the  same  discounted 
transmission  service  rate  for  the  same 
time  period  to  all  eligible  Transmission 
Customers  on  all  unconstrained 
transmission  paths  that  go  to  the  same 
point(s)  of  delivery  on  the  Transmission 
System. 

Formula  Rate 


Maximum 
Point-to-Point      = 
Transmission  Rate 


Firm  Point-to-Point 
Transmission  Rate 


Rate 

The  rate  to  be  in  effect  August  1, 
1998,  through  April  30,  1999,  is: 

Maximum  of: 
Monthly:  S2.87/k\V  of  reserved  capacity 

per  month 
Weekly:  S0.66/kVV  of  reserved  capacity 

per  week 
Daily:  $0.094/kW  of  reserved  capacity 

per  dav 
Hourly:  3.93  mills/kWh 

This  rate  is  based  on  the  above 
formula  and  1997  data.  A  recalculated 
rate  will  go  into  effect  every  May  1 
based  on  the  above  formula  and  updated 
financial  and  load  data.  UGPR  will 
notify  the  Transmission  Customer 
annually  of  the  recalculated  rate  on  or 
before  April  1. 
Rate  Schedule  UGP-NTl 
Attachment  H  to  Tariff 
August  1,  1998 


United  States  Department  of  Energy, 
Western  Area  Power  Administration 
Upper  Great  Plains  Region,  Integrated 
System 

Annual  Transmission  Revenue 
Requirement  for  Network  Integration 
Transmission  Service 

Effective 

The  first  day  of  the  first  full  billing 
period  beginning  on  or  after  August  1, 
1998,  through  July  31,  2003. 

Applicable 

The  Transmission  Customer  shall 
compensate  the  Upper  Great  Plains 
Region  (UGPR)  each  month  for  Network 
Transmission  Service  pursuant  to  the 
applicable  Network  Integration  Service 
Agreement  and  annual  revenue 
requirement  referred  to  below.  The 
formula  for  the  annual  revenue 


requirement  used  to  calculate  the 
charges  for  this  service  under  this 
schedule  was  promulgated  and  may  be 
modified  pursuant  to  applicable  Federal 
laws,  regulations,  and  policies. 

UGPR  may  modify  the  charges  for 
Network  Integration  Transmission 
Service  upon  written  notice  to  the 
Transmission  Customer.  Any  change  to 
the  charges  to  the  Transmission 
Customer  for  Network  Integration 
Transmission  Service  shall  be  as  set 
forth  in  a  revision  to  this  rate  schedule 
promulgated  pursuant  to  applicable 
Federal  laws,  regulations,  and  policies 
and  made  part  of  the  applicable  Service 
Agreement.  UGPR  shall  charge  the 
Transmission  Customer  in  accordance 
with  the  revenue  requirement  then  in 
effect. 

Formula  Rate 


Monthly  Charge 


(Transmission  Customer'  s  Load-Ratio  Share  x  Annual  Revenue 
Requirement  for  IS  Transmission  Service) 

12  months 
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Annual  Revenue  Requirement 

The  annual  revenue  requirement  in 
effect  August  1,  1998,  through  April  30. 
1999,  is  $95,725,420.  This  annual 
revenue  requirement  is  based  on  1997 
data.  A  recalculated  annual  revenue 
requirement  will  go  into  effect  every 
May  1  based  on  updated  financial  data. 
UGPR  will  notify  the  Transmission 
Customer  annually  of  the  recalculated 
annual  revenue  requirement  on  or 
before  April  1. 

(FR  Doc.  98-21600  Filed  8-11-98;  8:45  am] 

BILU^4G  CXJDE  6450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6143-1] 

Science  Advisory  Board;  Closed 
Meeting  Notice 

An  ad  hoc  Subcommittee  of  the 
Science  Advisory  Board  will  meet  at  the 
U.S.  Environmental  Protection  Agency 
(EPA),  Washington,  D.C.,  on  August  27- 
28,  1998.  Pursuant  to  Section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(FACA)  and  5  U.S.C.  552(b)(c)(2)  and 
552(b)(c)(6),  EPA  has  determined  that 
the  meeting  will  be  closed  to  the  public. 
The  purpose  of  the  meeting  is  to 
recommend  to  the  Assistant 
Administrator  of  the  Office  of  Research 
and  Development  (ORD)  the  recipients 
of  the  Agency's  1997  Scientific  and 
Technological  Achievement  Cash 
Awards.  These  awards  are  established  to 
honor  and  recognize  EPA  employees 
who  have  made  outstanding 
contributions  in  the  advancement  of 
science  and  technology  through  their 
research  and  development  activities,  as 
exhibited  in  publication  of  their  results 
in  peer  reviewed  journals.  In  making 
these  recommendations,  including  the 
actual  cash  amount  of  each  award,  the 
Agency  requires  full  and  frank  advice 
from  the  Science  Advisory  Board.  This 
advice  will  involve  professional 
judgments  on  the  relative  merits  of 
various  employees  and  their  respective 
work.  Such  personnel  issues,  where 
disclosure  would  constitute  an 
unwarranted  invasion  of  personal 
privacy,  are  protected  from  disclosure 
by  exemptions  2  and  6  of  Section 
552(b)(c)  of  the  U.S.C.  In  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act.  minutes  of  the 
meeting  will  be  kept  for  Agency  and 
Congressional  review.  For  more 
information,  contact  Mr.  Robert  Flaak. 
Team  Leader,  Committee  Operations 
Staff,  Science  Advisory  Board  (1400), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW..  Washington,  D.C. 


20460,  via  telephone:  (202)  260-5133  or 
via  E-mail;  flaak.robert@epa.gov 

Dated:  Augusts.  1998. 
Carol  M.  Browner, 

Administrator. 

|FR  Doc.  98-21671  Filed  8-11-98;  8:45  am] 

BILUNG  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6143-9] 

Science  Advisory  Board;  Executive 
Committee;  Notification  of  Public 
Advisory  Committee  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92- 
463,  notification  is  hereby  given  that  the 
Science  Advisory  Board's  (SAB) 
Executive  Committee,  will  conduct  a 
public  teleconference  meeting  on 
Thursday,  August  27,  1998,  between  the 
hours  of  2  pm  and  3  pm.  All  times  noted 
are  Eastern  Time.  The  meeting  is  open 
to  the  public,  however,  due  to  limited 
space,  seating  will  be  on  a  first-come 
basis. 

The  meeting  will  be  coordinated 
through  a  conference  call  connection  in 
Conference  Room  1  North,  Waterside 
Mall  (street  level),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW, 
Washington,  DC  20460.  The  public  is 
welcome  to  attend  the  meeting 
physically  or  through  a  telephonic  link. 
Additional  instructions  about  how  to 
participate  in  the  conference  call  can  be 
obtained  by  calling  Ms.  Priscilla  Tillery- 
Gadson  at  "(202)  260-^126  bv  August  21, 
1998. 

In  this  meeting  the  Executive 
Committee  plans  to  review  drafts  from 
several  of  its  Committees.  These 
anticipated  drafts  include: 

(a)  Environmental  Health  Committee's 
Review  of  1,3  Butadiene  Risk 
Assessment. 

(b)  Research  Strategies  Advisory 
Committee's  Review  of  the  ORD  Budget 
Presentation  Process. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  concerning  the  meeting  or 
wishing  to  submit  comments  should 
contact  Dr.  Donald  G.  Barnes. 
Designated  Federal  Officer  for  the 
Executive  Committee.  Science  Advisory 
Board  (1400),  U.S.  Environmental 
Protection  Agency,  Washington  DC 
20460;  telephone"(202)  260-1126;  FAX 
(202)  260-9232;  and  via  E-Mail  at: 
barnes.don@epa.gov.  Copies  of  the 


relevant  documents  are  available  from 
the  same  source.  Draft  documents  will 
also  be  available  on  the  SAB  Website 
(http://www.epa.gov/sab)  at  least  one 
week  prior  to  the  meeting. 

Dated:  August  7,  1998. 
Donald  G.  Barnes. 

Staff  Director.  Science  Advisory  Board 

[FR  Doc   98-21702  Filed  8-11-98;  8:45  am] 

BILUNG  CODE  666a-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34130;  FRL-6024-3] 

Increasing  Transparency  for  the 
Tolerance  Reassessment  Process; 
Availability  of  Preliminary  Risk 
Assessments  for  Nine 
Organophosphates 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  Notice  announces  the 
availability  of  documents  which  were 
developed  as  part  of  EPA's  process  for 
making  reregistration  eligibility 
decisions  for  the  organophosphate 
pesticides  and  for  tolerance 
reassessments  consistent  with  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
as  amended  bv  the  Food  Qualitv 
Protection  Act  of  1996  (FQPA).  These 
documents  are  the  preliminan.-  risk 
assessments  and  related  documents  for 
azinphos-methyl.  bensulide,  ethion. 
fenamiphos.  isofenphos.  naled.  phorate. 
profenofos,  and  terbufos.  This  Notice 
also  starts  a  60-day  public  comment 
period  for  the  preliminary  risk 
assessments.  Comments  are  to  be 
limited  to  issues  directly  associated 
with  the  nine  organophosphates  that 
have  risk  assessments  placed  in  the 
docket  and  should  be  limited  to  issues 
raised  in  those  documents.  EPA  will 
provide  opportunity  for  comment  on  the 
hazard  assessments  and  FQPA  safety 
factor  assessments  for  the  other 
organophosphates  at  a  later  date. 
Opportunity  for  public  comment  will 
also  be  provided  at  a  later  date  for  a 
variety  of  science  issues.  Allowing 
access  and  comments  on  the 
preliminary  risk  assessments  will 
strengthen  stakeholder  involvement  and 
help  ensure  the  Agency's  decisions 
under  FQPA  are  transparent,  and  based 
on  the  best  available  information.  The 
tolerance  reassessment  process  will 
ensure  that  the  U.S.  continues  to  have 
the  safest  and  most  abundant  food 
supply.  The  Agency  cautions  that  these 
risk  assessments  are  preliminary 
assessments  only  and  that  further 
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refinements  of  the  risk  assessments  will 
be  appropriate  for  some,  if  not  all.  of 
these  nine  pesticides.  These  documents 
reflect  only  the  work  and  analysis 
conducted  as  of  the  time  they  were 
produced  and  it  is  appropriate  that,  as 
new  information  becomes  available  and/ 
or  additional  analyses  are  performed, 
the  conclusions  they  contain  may 
change. 

DATES:  Written  comments  on  these 
assessments  must  be  submitted  by 
October  13,  1998. 

ADDRESSES:  By  mail,  submit  written 
comments  in  triplicte  to:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SVV., 
Washington,  DC  20460.  In  person, 
deliver  comments  to:  Rm.  119,  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  Unit  II.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

To  request  a  copy  of  any  of  the  above 
listed  preliminary  risk  assessments  and 
related  documents,  contact  the  OPP 
Pesticide  Docket,  Public  Information 
and  Records  Integrity  Branch,  in  Rm. 
119  at  the  address  given  above  or  call 
(703) 305-5805. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Angulo,  Special  Review  and 
Reregistration  Division  (7508VV),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Crystal  Station  #1.  3rd  Floor,  2800 
Crystal  Drive,  Arlington,  VA;  (703)  308- 
8004;  e-mail:  angulo.karen@epa.gov. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

EPA  is  making  available  preliminary 
risk  assessments  which  have  been 
developed  as  part  of  EPA's  process  for 
making  reregistration  eligibility 
decisions  for  the  organophosphate 
pesticides  and  for  tolerance 
reassessments  consistent  with  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (FQPA).  The 
Agency's  preliminary  health  effects  risk 
assessments  for  the  following  nine 
organophosphate  pesticides  are 
available  in  the  individual  pesticide 
dockets:  azinphos-methyl,  bensulide, 
ethion,  fenamiphos,  isofenphos,  naled, 
phorate,  profenofos,  and  terbufos.  In 
addition,  the  preliminary  ecological 
effects  risk  assessments  for  bensulide, 
ethion,  fenamiphos,  isofenphos,  naled. 
phorate,  profenofos.  and  terbufos  have 
also  been  docketed.  The  Hazard 
Assessment  of  the  Organophosphates 
and  FQPA  Safety  Factor 
Recommendations  for  the 
Organophosphates  have  also  been 
included  in  the  docket  to  help  the 
public  in  their  review  of  the  preliminary 
risk  assessments. 

Included  in  the  individual  pesticide 
dockets  are  the  Agency's  preliminary 
risk  assessments,  the  registrants' 
comments  to  this  point,  and  any 
successive  Agency  reviews  or  related 
correspondence  regarding  the  Agency's 
risk  assessment.  As  additional 
comments,  reviews,  and  risk  assessment 
modifications  become  available,  these 
will  also  be  docketed  for  the  above  nine 
organophosphate  pesticides.  The 
Agency  cautions  that  these  risk 
assessments  are  preliminary 
assessments  only  and  that  further 
refinements  of  the  risk  assessments  will 
be  appropriate  for  some,  if  not  all,  of 
these  nine  pesticides.  These  documents 
reflect  only  the  work  and  analysis 
conducted  as  of  the  time  they  were 
produced  and  it  is  appropriate  that,  as 
new  information  becomes  available  and/ 
or  additional  analyses  are  performed, 
the  conclusions  they  contain  may 
change. 

As  the  preliminary  risk  assessments 
for  the  remaining  organophosphate 
pesticides  are  completed  and  registrants 
are  given  a  30-day  review  period  to 
identify  possible  computational  or  other 
clear  errors  in  the  risk  assessment,  these 
risk  assessments  and  registrant 
responses  will  be  placed  in  the 
individual  pesticide  dockets.  A  Notice 
of  Availability  for  subsequent 
assessments  will  appear  in  the  Federal 
Register. 

To  provide  users  with  the  most  recent 
information  on  the  nine 


organophosphates,  EPA  has  also 
included  in  each  docket  the  Agency's 
July  7,  1998  "Hazard  Assessment  of  the 
Organophosphates"  and  the  Agency's 
August  6.  1998  "FQPA  Safety  Factor 
Recommendations  for  the 
Organophosphates."  In  general,  these 
two  documents  were  completed  after 
the  nine  individual  pesticide 
preliminary  risk  assessments  discussed 
above.  The  Agency  notes  that  where  the 
preliminary  risk  assessments  are 
inconsistent  with  the  Hazard 
Assessment  and  FQPA  Safety  Factor 
Recommendation  these  latter 
assessments  will  supersede  the  relevant 
portions  of  the  preliminary  risk 
assessments  and  will  be  incorporated 
into  the  revised  individual  pesticide 
risk  assessments.  The  Agency  also  notes 
that  these  documents  reflect  only  the 
work  and  analysis  conducted  as  of  the 
time  they  were  produced,  and  as  new 
information  becomes  available  and/or 
additional  analyses  are  performed,  the 
conclusions  they  contain  may  change. 

The  Agency  is  providing  an 
opportunity,  through  this  Notice,  for 
interested  parties  to  provide  written 
comments  and  input  to  the  Agency  on 
the  preliminary  risk  assessments  for  the 
chemicals  specified  in  this  Notice.  Such 
comments  and  input  could  address,  for 
example,  the  availability  of  additional 
data  to  further  refine  the  risk 
assessments,  such  as  percent  crop 
treated  information  or  submission  of 
residue  data  from  food  processing 
studies,  or  could  address  the  Agency's 
risk  assessment  methodologies  and 
assumptions  as  applied  to  these  specific 
chemicals.  Comments  should  be  limited 
to  issues  raised  v«thin  the  preliminary 
risk  assessments  and  associated 
documents.  EPA  will  provide  other 
opportunities  for  public  comment  on 
other  science  issues  associated  with  the 
organophosphate  tolercince  reassessment 
program.  Failure  to  comment  on  any 
such  issues  as  part  of  this  opportunity 
will  in  no  way  prejudice  or  limit  a 
commenter's  opportunity  to  participate 
fully  in  later  notice  and  comment 
processes.  All  comments  should  be 
submitted  by  October  13, 1998  at  the 
address  given  above.  Comments  will 
become  part  of  the  Agency  record  for 
each  individual  pesticide  to  which  they 
pertain. 

II.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  action,  as 
well  as  the  public  version,  has  been 
estabUshed  for  this  action  under  the 
following  docket  control  numbers. 
When  submitting  written  or  electronic 
comments  regarding  the  nine 


organophosphates,  use  the  following 
docket  control  numbers: 
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azinphos-methyl 

bensulide 

ethion 

fenamiphos 

isofenphos 

naled 

phorate 

profenofos 

terbufos 


OPP-34131 
OPP-34132 
OPP-34133 
OPP-34134 
OPP-34135 
OPP-34136 
OPP-34137 
OPP-34138 
OPP-34139 


A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  Virginia  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  appropriate  docket  control  number. 
Electronic  comments  on  this  document 
may  be  filed  online  at  many  Federal 
Depository  Libraries. 

List  of  Subjects 

Environmental  protection. 

Dated:  Augusts,  1998. 
Jack  E.  Housenger, 

Acting  Director,  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

[PR  Doc.  98-21679  Filed  8-1 1-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30457;  FRL-«02O-4] 

Dominion  BioSciences,  Inc.; 
Applications  to  Register  Pesticide 
Products 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 


ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 

DATES:  Written  comments  must  be 
submitted  by  September  11,  1998. 

ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  [OPP-30457]  and  the 
file  symbols  to:  Public  Information  and 
Records  Intregrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency.  Rm. 
119,  CM  #2,  1921  Jefferson  Davis  Hw>'., 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  CBI.  Information 
so  marked  will  not  be  disclosed  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Judy  Loranger,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  902VV-40,  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703  308-8056,  e- 
mail:  loranger.judy@epamaiI.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA 

received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 


L  Products  Containing  Active 
Ingredients  Not  Included  In  Any 
Previously  Registered  Products 

1.  File  Symbol:  71144— E.  Applicant: 
Dominion  BioSciences,  Inc.,  Suite  1600. 
1872  Pratt  Drive,  Blacksburg,  VA  24060. 
Product  Name:  Xanthine  and 
Oxypurinol  Manufacturing  Use 
Concentrate.  Insecticide.  Active 
ingredient;  Oxypurinol  50%  and 
Xanthine  50%.  Proposed  classification/ 
Use:  None.  For  manufacture  of 
insecticide  baits  for  commercial  and/or 
domestic  indoor  use. 

2.  File  S\TTibol:  71144-R.  Applicant: 
Dominion  BioSciences,  Inc.  Product 
Name:  Ecologix  Cockroach  Bait. 
Insecticide.  Active  ingredient: 
Oxypurinol  1%  and  Xanthine  1%. 
Proposed  classification/Use:  None.  For 
use  in  commercial,  industrial,  and 
residential  areas. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

11.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
number  |OPP-30457|  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  notice  record  is 
located  at  the  address  in  "ADDRESSES" 
at  the  beginning  of  this  document. 

Electronic  comments  can  be  sent 

directly  to  EPA  at; 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  bv 
the  docket  number  (OPP-304571. 
Electronic  comments  on  this  notice  may 
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he  filed  online  at  many  Federal 
Depository  Libraries. 

Authority:  7  U  S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest.  Product  registration. 
Dated:  July  24,  1998. 

Phil  Hutton, 

Acting  Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

IFR  Doc.  98-21205  Filed  8-11-98;  8:45  ami 

BILUNG  CODE  6660-6&-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[FCC  98-187] 

Inquiry  Concerning  Advanced 
Telecommunications  Capability 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  inquiry. 

summary:  On  August  7.  1998,  the 
Federal  Communications  Commission 
(FCC)  released  a  Notice  of  Inquiry  to 
solicit  comment  about  the  availability  of 
advanced  telecommunications 
capability  to  all  Americans.  The  Notice 
seeks  comment  from  businesses, 
consumers,  public  interest  groups,  and 
others  on  what  the  statutory  meaning  of 
"advanced  telecommunications 
capability"  should  include.  In  addition, 
the  Notice  seeks  comment  on  the 
current  and  future  availability  of 
advanced  telecommunications 
capability  and  the  likelihood  that  it  will 
be  deployed  to  all  Americans.  Finally, 
the  Notice  seeks  comment  on  what 
action  the  FCC  should  take  if  it  finds 
that  advanced  telecommunications 
capability  is  not  being  deployed  to  all 
Americans  in  a  reasonable  and  timely 
fashion. 

DATES:  Comments  are  due  on  or  before 
September  8.  1998.  Reply  comments  are 
due  on  or  before  October  8,  1998. 
ADDRESSES:  Comments  and  reply 
comments  should  be  sent  to  the  Office 
of  the  Secretary.  Federal 
Communications  Commission.  1919  M 
Street.  N.W.,  Suite  222.  Washington. 
D.C.  20554.  with  a  copy  to  John  \V. 
Berresford  of  the  Common  Carrier 
Bureau.  Federal  Communications 
Commission.  2033  M  Street.  N.W..  Suite 
399-A.  Washington.  D.C.  20054. 
Comments  may  also  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS).  See  Electronic 
Filing  of  Documents  in  Rulemaking 


Proceedings.  63  FR  24121  (May  1,  1998). 
Comments  filed  through  the  ECFS  can 
he  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Parties  should  also  file  one 
copy  of  any  document  filed  in  this 
docket  with  the  Commission's  copy 
contractor.  International  Transcription 
Services.  Inc.  (ITS).  1231  20th  St..  N.W., 
Washington.  D.C.  20036,  (202)  857- 
3800. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Berresford.  Senior  Antitrust 
Attorney.  Industry  Analysis  Division, 
Common  Carrier  Bureau,  at  202-418- 
1886  or  jberresf@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Notice  of  Inquiry 
released  August  7,  1998  (FCC  98-187). 
The  full  text  of  the  Notice  of  Inquiry  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center.  Room  239.  1919 
M  Street.  N.W.,  Washington,  D.C.  20554. 
The  complete  text  is  also  available  on 
the  Commission's  website  at  http:// 
wrww.fcc.gov.  The  complete  text  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.  (ITS),  1231  20th  St.,  N.W., 
Washington,  D.C.  20036,  (202)  857- 
3800. 

Summary  of  the  Public  Notice 

1.  In  the  Notice  of  Inquiry  (Notice), 
the  Commission  solicits  public 
comment  on  what  should  be  included  in 
the  term  "advanced  telecommunications 
capability"  and  to  what  degree  that 
capability  is  being  deployed  or  will  be 
deployed  to  all  Americans.  The 
Commission  seeks  to  determine  whether 
the  free  market  is  delivering  or  will 
deliver  this  capability  to  all  Americans 
and.  if  not.  what  the  Commission 
should  do  to  accelerate  it. 

2.  Section  706  of  the 
Telecommunications  Act  of  1996. 
specifically  directs  the  Commission  and 
each  state  commission  to  "encourage 
the  deployment  on  a  reasonable  and 
timely  basis  of  advanced 
telecommunications  capability  to  all 
Americans  ...  by  utilizing,  in  a 
manner  consistent  with  the  public 
interest,  convenience,  and  necessity, 
price  cap  regulation,  regulatory 
forbearance,  measures  that  promote 
competition  in  the  local 
telecommunications  market,  or  other 
regulating  methods  that  remove  barriers 
to  infrastructure  investment."  Public 
Law  104-104.  Title  VII,  §  706,  Feb.  8, 
1996.  110  Stat.  153.  reproduced  in  the 
notes  under  47  U.S.C.  157.  Pursuant  to 
this  Congressional  directive,  the  Notice 
seeks  public  comment  from  a  broad 


range  of  parties  to  help  inform  the 
Commission  on  what  it  may  do  to  fulfill 
its  statutory  obligation. 

3.  In  particular,  the  Commission  seeks 
comment  in  the  Notice  on  the  meaning 
and  scope  of  statutory  terms  such  as 
"advanced  telecommunications 
capability."  "broadband."  and  "high- 
speed." Additionally,  the  Commission 
seeks  comment  on  whether  it  was  the 
intent  of  Congress  to  have  the  meaning 
of  these  terms  evolve  over  time. 

4.  The  Commission  further  seeks 
comment  about  a  variety  of  businesses 
and  the  role  they  can  play  in  deploying 
advanced  telecommunications 
capability.  To  this  end,  the  Notice  seeks 
comment  on  the  potential  for 
deployment  from  sources  such  as 
incumbent  and  competitive  local 
exchange  carriers  (LECs)  and 
interexchange  carriers,  as  well  as 
information  service  providers,  satellites, 
broadcasters,  mobile  service  companies, 
utilities,  and  high-bandwidth  wireless 
providers.  In  addition  to  deployment 
plans,  the  Notice  seeks  comment  on  the 
potential  for  new  alternatives  to  the 
incumbent  LECs'  and  cable  television 
companies'  last  miles  and  last  hundred 
feet  of  wired  connections,  especially  to 
residential  and  small  business 
customers.  The  Commission  also  seeks 
comment  from  consumers,  public 
interest  groups,  and  other  persons  on 
these  matters. 

5.  Consistent  with  section  706(a),  the 
Commission  seeks  comment  on  what 
regulatory  barriers  exist  that  are 
delaying  any  of  the  above-mentioned 
industries  from  proceeding  forward 
with  deployment  and  what  action  the 
Commission  should  take  to  remove 
those  barriers. 

6.  In  addition,  the  Commission 
encourages  all  interested  parties  to 
comment  on  the  demand  for  advanced 
telecommunications  capability.  In 
particular,  the  Notice  seeks  comment  on 
whether  consumer  demand  is 
homogeneous,  and  if  not,  whether  it 
will  vary  by  region,  income  or  other 
variables.  The  Notice  also  seeks  to 
ascertain  the  cost  of  delivering 
advanced  telecommunications 
capability  and  what  effects  price  has  on 
both  the  supply  of  and  demand  for  the 
services  that  result  from  deployment. 

7.  Section  706(b)  directs  the 
Commission  to  pay  attention  in 
particular  to  the  availability  of  advanced 
telecommunications  capability  to 
"elementary  and  secondary  schools  and 
classrooms."  The  Notice  seeks  comment 
on  whether  the  market  will  adequately 
serve  the  needs  of  schools  and 
classrooms  as  well  as  libraries,  and  if 
not.  to  what  extent  any  shortage  in 
service  will  be  addressed  by  other 
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government  programs  designed  to 
address  their  needs. 

8.  The  Notice  seeks  comment  on  the 
current  trends  in  deployment  and 
whether  they  indicate  that  certain 
segments  of  the  population  may  be 
underserved  by  the  market.  The  Notice 
also  notes  that  in  rural  and  inner-city 
communities,  the  market  may  fail  to 
deliver  advanced  telecommunications 
capability.  The  Notice  seeks  comment 
on  whether  advanced 
telecommunications  capability  is  or  will 
be  deployed  in  these  areas. 

9.  Congress  directs  the  Commission  in 
section  706(b)  to  exercise  its  regulatory 
authority  to  remove  barriers  to 
infrastructure  investments  if  it  finds  that 
deployment  is  not  occuring  "in  a 
reasonable  and  timely  fashion."  The 
Notice  seeks  comment  on  how  the 
Commission  should  do  so.  The  Notice 
specifically  seeks  comment  on  how  the 
Commission  should  exercise  its 
forbearance  authority  and  which 
statutory  provisions  or  rules  it  should 
forbear  from  applying. 

10.  The  Notice  also  seeks  comment  on 
the  appropriate  balance  between  section 
706  and  the  policy  and  program  for 
universal  service  under  47  U.S.C.  §  254. 

11.  The  Commission  seeks  comment 
on  what  structure  of  regulation  will  best 
promote  the  deployment  of  advanced 
telecommunications  capability  and  will 
preserve  a  competitive  market  for 
advanced  services.  This  question  may 
become  important  if  competition  in 
advanced  services  emerges  among 
common  carriers  (wire  and  wireless), 
cable  television,  broadcasters,  and 
information  service  providers. 

12.  Section  706  calls  on  the  State 
commissions  to  encourage  deployment 
of  advanced  telecommunications 
capability.  The  Commission  seeks 
comments  from  the  states  on  how  it  can 
best  interact  with  them  to  ensure  that 
the  goals  of  section  706  are  achieved. 

Procedural  Matters 

A.  Ex  Parte  Presentations 

13.  Subject  to  the  provisions  of  47 
CFR  §  1.1203  concerning  "Sunshine 
Period"  prohibitions,  this  proceeding  is 
exempt  from  ex  parte  restraints  and 
disclosure  requirements,  pursuant  to  47 
CFR  §  1.1204(b)(1).  Because  many  of  the 
matters  on  which  we  request  comment 
in  the  Notice  may  call  on  parties  to 
disclose  proprietary  information,  we 
suggest  that  parties  consult  47  CFR 

§  0.459  about  the  submission  of 
confidential  information. 

B.  Comment  Filing  Procedures 

14.  Pursuant  to  §§  1.415,  1.419,  and 
1.430  of  the  Commission's  rules,  47  CFR 


1.415, 1.419,  and  1.430,  interested 
parties  may  file  comments  on  or  before 
September  8,  1998.  Reply  comments  are 
due  on  or  before  October  8,  1998.  To  file 
formally  in  the  proceeding,  you  must 
file  an  original  and  six  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  and  twelve  copies. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Street,  N.W.,  Suite  222, 
Washington,  D.C.  20554,  with  a  copy  to 
John  W.  Berresford  of  the  Common 
Carrier  Bureau,  Federal 
Communications  Commission,  2033  M 
Street,  N.W.,  Suite  399,  Washington, 
D.C.  20036.  Parties  should  also  file  one 
copy  of  any  document  filed  in  this 
docket  with  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.  (ITS),  1231  20th  St.,  N.W.. 
Washington,  D.C.  20036.  (202)  857- 
3800. 

15.  Comments  may  also  be  filed  using 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS).  See  Electronic 
Filing  of  Documents  in  Rulemaking 
Proceedings,  63  FR  24121  (May  1,  1998). 
Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  <http://wrww.fcc.gov/e-file/ 
ecfs.html>.  Only  one  copy  of 
electronically  filed  comments  must  be 
submitted.  Commenters  must  note  on 
the  subject  line  whether  an  electronic 
submission  is  an  exact  copy  of  formal 
comments.  Commenters  also  must 
include  their  full  name  and  U.S.  Postal 
Service  mailing  address  in  their 
submission.  Further  information  on  the 
process  of  submitting  comments 
electronically  is  available  at  <http:// 
www.fcc.gov/e-file>. 

16.  Parties  are  also  asked  to  submit 
comments  and  reply  comments  on 
diskette.  Such  diskette  submissions 
would  be  in  addition  to  and  not  a 
substitute  for  the  formal  requirements 
addressed  above.  Parties  submitting 
diskettes  should  submit  them  to:  Ms. 
Terry  Conway,  Common  Carrier  Bureau, 
Industry  Analysis  Division,  2033  M 
Street,  N.W.,  Room  500,  Washington, 
D.C.  20554.  Such  diskettes  should  be  on 
a  3.5  inch  diskette  formatted  in  an  IBM 
compatible  format  using  WordPerfect 
5.1  for  Windows  software.  The  diskette 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  party's  name, 
proceeding,  type  of  pleading  (comment 
or  reply  comment),  and  date  of 
submission.  The  diskette  should  be 
accompanied  by  a  cover  letter. 


16.  Other  requirements.  Comments 
and  reply  comments  must  also  complv 
with  §  1.49  and  all  other  applicable 
sections  of  the  Commission's  rules.  We 
also  direct  all  interested  parties  to 
include  the  name  of  the  filing  partv  and 
the  date  of  the  on  each  page  of  their 
comments  and  reply  comments. 

Ordering  Clause 

17.  Accordingly,  it  is  ordered, 
pursuant  to  section  706  of  the 
Telecommunications  Act  of  1996.  that 
notice  is  hereby  given  of  the  inquiry' 
described  above  and  that  comment  is 
sought  on  these  issues. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

IFR  Doc.  98-21729  Filed  8-11-98:  8:45  am] 

BILLING  CODE  671 2-01 -P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington,  D.C.  20573. 

CrossBar.  Inc..  2012  E.  Phelps.  Suite  Al, 
Springfield.  MO  65802.  Officer:  Ray 
\Valker  Crossland,  President 

Washington  World  Trading  Corp.  d/b/a 
Washington  World  International 
Freight  Forwarders,  1280  GolKiew 
Drive  East.  Pembroke  Pines,  FL  33026. 
Officers:  Lucia  Novoa,  President, 
Lauro  W.  Novoa,  Exec.  Vice  President 

Sari  Express,  Inc.,  8282  NW  66th  Street, 
Miami,  FL  33166.  Officers:  Ruggeiro 
Suppa,  President,  Elena  Martinez, 
Vice  President 

Woojin  Shipping,  Inc.  d/b/a  Axon  Int'l, 
960  Rand  Road,  #228,  Des  Plaines,  IL 
60016,  Officer:  Young  H.  Kim, 
President 

Dynamic  Network  Team,  Inc.  d/b/a  DNT 
Container  Line,  150-^0  183rd  Street, 
Rm.  117,  Jamaica.  NY  11413,  Officers: 
Wendy  Wei,  President,  David  Wei, 
General  Manager 

Highland  Forwarding,  Inc.,  3 
Highlander  Way,  Suite  »r315. 
Manchester,  NH  03103,  Officers: 
Radek  Maly,  President,  Edward 
Kaplan,  Treasurer 
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Tradewinds  USA,  Inc..  4027  S.  Wells 
Street.  Chicago,  IL  60609.  Officers: 
Cynthia  Ramirez-Berry,  President, 
Steven  Cohen,  Secretarv/Treasurer 

N.I.  Logistics  American  Corporation, 
1211  Avenue  of  the  Americas,  New 
York,  NY  10036.  Officer:  Hidetsugu 
Akagi,  President 

Datfid:  August  7,  1998. 
Joseph  C.  Polking, 
Secretary. 

[FR  Doc.  98-21615  Filed  8-11-98:  8:45  am] 
BILLING  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  19,56  (12  U.S.C.  1841  et  Sf;q.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors,  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  8, 
1998. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303-2713: 

1.  First  Motional  Bancshares.  Inc.. 
Bradenton.  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Manatee,  Bradenton, 
Florida. 


B.  Federal  Reserve  Bank  of  Chicago 

(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1413: 

1.  Associated  Banc-Corp.  Green  Bay. 
Wisconsin:  to  acquire  100  percent  of  the 
voting  shares  of  Associated  Bank 
Illinois,  N.A.,  Rockford.  Illinois  (in 
organization). 

2.  Holland  Financial  Corporation, 
Holland.  Michigan:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Bank 
of  Holland.  Holland.  Michigan  (in 
organization). 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support.  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579; 

;.  Eggemeyer  Advisory  Corp..  Castle 
Creek  Capital.  LLC.  and  Castle  Creek 
Capital  Partners  Fund-l.  LP.  all  of 
Rancho  Santa  Fe.  California:  to  acquire 
more  than  5  percent  of  the  voting  shares 
of  Continental  National  Bancshares. 
Inc..  El  Paso.  Texas,  and  thereby 
indirectly  acquire  Continental  National 
Bank,  El  Paso.  Texas. 

2.  State  National  Bancshares.  Inc.. 
Lubbock,  Texas:  to  acquire  100  percent 
of  the  voting  shares  of  Continental 
National  Bancshares.  Inc.,  El  Paso, 
Texas,  and  thereby  indirectly  acquire 
Continental  National  Bank,  El  Paso. 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  7,  1998. 
Robert  deV.  Frierson. 

A.ssociate  Secretary  of  the  Board. 

IFR  Doc.  98-21632  Filed  8-11-98;  8:45  am| 

BILLING  CODE  8210-01-F 


FEDERAL  TRADE  COMMISSION 
[File  No.  982-3050] 

Allied  Domecq  Spirits  &  Wine 
Americas,  Inc.  et  al.;  Analysis  to  Aid 
Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION;  Proposed  Consent  Agreement. 


SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement— that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  October  13,  1998. 


ADDRESSES:  Comments  should  be 
directed  to;  FTC/Office  of  the  Secretary, 
Room  159,  6th  St,  and  Pa,  Ave..  NW.. 
Washington.  DC  20580, 
FOR  FURTHER  INFORMATION  CONTACT: 
Lee  Peeler.  FTC/S-4002.  Washington, 
DC  20580.  (202)  326-3090. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721.  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Pracitce  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  August  6,  1998),  on  the 
World  Wide  Web.  at  "http;// 
www, ftc.gov/os/actions97. htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130.  Sixth  Street  and  Pennsylvania 
Avenue.  NW.  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4,9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4,9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  Allied  Domecq  Spirits  &  Wine 
Americas.  Inc.  and  Allied  Domecq 
Spirits  &  Wine  USA,  Inc.  d/b/a  Hiram 
Walker,  Delaware  and  Michigan 
corporations,  respectively  (hereinafter 
collectively  referred  to  as  Allied). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

The  Commission's  complaint  in  this 
matter  concerns  two  nearly  identical 
television  advertisements  for  Allied's 
Kahlua  White  Russian  pre-mixed 
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cocktail.  According  to  the  complaint, 
these  ads  falsely  represented  that  the 
product  was  a  "LOW  ALCOHOL 
BEVERAGE."  Allied  has  ceased  making 
this  representation. 

Paragraph  seven  of  the  complaint  sets 
out  several  reasons  why  the  Kahlua 
White  Russian  pre-mixed  cocktail 
should  not  be  represented  as  a  low 
alcohol  beverage.  It  has  significant 
alcohol  content,  11.8  proof  (5.9% 
alcohol  by  volume),  equal  to  or  greater 
than  numerous  other  alcohol  beverages. 
For  example,  a  Kahlua  White  Russian 
has  substantially  more  alcohol  ounce  for 
ounce  than  many  beers,  malt  liquors 
and  wine  coolers.  For  some  people, 
drinking  as  few  as  two  or  three  Kahlua 
White  Russians  will  begin  to  impair 
normal  functions,  such  as  driving.  It  is 
also  pertinent  that  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  has 
limited  use  of  the  term  "low  alcohol," 
for  the  purposes  of  beer  and  malt  liquor, 
to  products  with  less  than  2.5%  alcohol 
by  volume.  The  alcohol  content  of  a 
Kahlua  White  Russian  is  substantially 
higher,  with  5.9%  alcohol  by  volume. 
Accordingly,  the  complaint  alleges  that 
the  low  erlcohol  beverage  representation 
was  false  or  misleading. 

The  consent  order  contains  provisions 
designed  to  remedy  the  violations 
charged  and  to  prevent  Allied  from 
engaging  in  similar  acts  in  the  future. 
Part  I  of  the  order  prohibits  any 
representation  that  any  beverage  alcohol 
product  containing  5.9%  alcohol  by 
volume  is  a  low  alcohol  beverage,  as 
well  as  any  misrepresentation,  through 
numerical  or  descriptive  terms,  or  any 
other  means,  of  the  amount  of  alcohol 
contained  in  any  beverage  alcohol 
product.  Part  I  of  the  order  does  not 
prohibit  Allied  from  making  any 
representation  about  the  amount  of 
alcohol  contained  in  any  beverage 
alcohol  product  that  is  specifically 
required  in  advertising  by  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms.  Part  I  of 
the  order  also  does  not  prohibit  Allied 
from  making  non-misleading  claims 
presenting  clear  and  accurate 
comparisons  of  the  alcohol  content  of 
Kahlua  White  Russians  and  any  other 
specified  beverage  alcohol  product. 
Indeed,  Commission  policy  encourages 
truthful  comparative  advertising  as  an 
important  means  of  informing 
consumers  about  the  relative  merits  of 
competing  products.  See,  In  Regard  to 
Comparative  Advertising,  15  CFR  14.15 
(favoring  comparative  advertising 
generally);  Guides  for  the  Use  of 
Environmental  Marketing  Claims,  16 
CFR  260.6(d)  (guidance  on  comparative 
environmental  claims);  Enforcement 
Policy  Statement  on  Food  Advertising, 


p.  10  (1994)  (guidance  on  comparative 
nutrient  content  claims). 

The  remaining  parts  of  the  order 
contain  record  keeping  (Part  II):  order 
distribution  (Part  III);  notification  of 
corporate  change  (Part  IV);  compliance 
report  filing  (Part  V)  and  sunset  (VI) 
provisions. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Benjamin  I.  Bennan, 

Acting  Secretary. 

|FR  Doc.  98-21611  Filed  8-11-98;  8;45  am) 
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FEDERAL  TRADE  COMMISSION 
[File  No.  982-0092] 

Beck's  North  America,  Inc.;  Analysis  to 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practice  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  October  13,  1998. 

ADDRESSES:  Comments  should  be 
direced  to:  FTC/Office  of  the  Secretary. 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W., 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lee  Peeler,  FTC/S-4002,  Washington, 
D.C.  20580.  (202)  326-3090. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 


full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  August  6.  1998),  on  the 
World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room.  Room  H- 
130.  Sixth  Street  and  Pennsylvania 
Avenue,  N.W.,  Washington.  D.C.  20580, 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9{b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  Beck's  North  America.  Inc. 
("BNAI"),  a  Delaware  corporation. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

The  Commission's  complaint  in  this 
matter  concerns  two  television 
advertisements  for  Beck's  Beer  that 
depict  young  adults  drinking  alcohol  on 
a  sailing  ship,  while  engaging  in 
activities  that  allegedly  pose  a 
substantial  risk  of  injury-.  BNAI  has 
ceased  disseminating  the  ads  that  are 
the  subject  of  the  complaint. 

The  challenged  advertisements  depict 
young  adults  partying  and  drinking  beer 
on  a  schooner  at  sea.  On  the  deck  of  the 
boat  is  a  large  bucket  of  ice,  filled  with 
bottles  of  Beck's  Beer.  Almost  all  of  the 
passengers  are  holding  bottles  of  beer, 
with  one  male  passenger  with  a  bottle 
of  beer  in  hand  standing  precariously  on 
the  bowsprit  (a  spar  extending  almost 
horizontally  off  the  bow  of  the  boat), 
and  others  sitting  or  leaning  on  the  edge 
of  the  bow,  where  there  is  no  railing. 

Because  of  the  significant  risks  oi 
drinking  while  boating,  the  U.S.  Coast 
Guard  has  recently  initiated  a  public 
education  campaign  designed  to 
encourage  boat  operators  and  passengers 
to  "boat  safe  and  sober."  In  this  case, 
the  challenged  ads  depict  individuals 
combining  drinking  with  activities — 
bowriding  and  standing  on  a  bowsprit — 
that  could  constitute  negligent  boat 
operation  under  federal  and  state 
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boating  safety  statutes.  In  addition,  the 
advertising  is  inconsistent  with  the 
provisions  of  the  Beer  Institute 
Advertising  and  Marketing  Code,  which 
provides  that  "Ibleer  advertising  .  .  . 
should  not  portray  or  imply  illegal 
activity  of  any  kind."  and  "|b|eer 
advertising  .  .   .  should  not  associate  or 
portray  beer  drinking  before  or  during 
activities  which  require  a  high  degree  of 
alertness  or  coordination." 

Paragraph  five  of  the  complaint 
describes  the  challenged  advertisements 
as  depicting  individuals  drinking  Beck's 
beer  while  engaging  in  acts  that  require 
a  high  degree  of  alertness  and 
coordination  to  avoid  falling  overboard. 
This  conduct  is  inconsistent  with  the 
Beer  Institute's  own  Advertising  and 
Marketing  Code  and  may  also  violate 
federal  and  state  boating  safety  laws.  It 
alleges  that  the  risks  associated  with 
such  activities  while  boating  are  greatly 
increased  by  consumption  of  alcohol.  It 
notes  that  even  low  and  moderate  blood 
alcohol  levels  sufficiently  affect 
coordination  and  balance  to  place 
passengers  at  increased  risk  of  falling 
overboard  and  drowning,  and  that  many 
persons  are  unaware  of  this  increased 
risk.  This  paragraph  also  notes  that  as 
many  as  one-half  of  all  boating  fatalities 
are  alcohol-related,  including  an  average 
of  60  recreational  boat  fatalities 
annually  from  falling  overboard  while 
drinking.  Accordingly,  respondent's 
depiction  of  this  activity  in  its 
advertisements  is  likely  to  cause 
substantial  injury  to  consumers  that  is 
not  outweighed  by  countervailing 
benefits  to  consumers  or  competition 
and  is  not  reasonably  avoidable  by 
consumers.  As  a  result,  the  complaint 
alleges  that  respondent's  practice  was 
an  unfair  act  or  practice. 

The  Commission  has  substantial 
concern  about  advertising  that  depicts 
conduct  that  poses  a  high  risk  to  health 
and  safety.  As  a  result,  the  Commission 
will  closely  scrutinize  such 
advertisements  in  the  future. 

The  consent  order  contains  provisions 
designed  to  remedy  the  violations 
charged.  Part  I  of  the  order  prohibits 
respondent  from  future  dissemination  of 
the  television  advertisements  attached 
to  the  complaint  as  Exhibits  A  and  B,  or 
of  any  other  advertisement  that  a) 
depicts  a  person  having  consumed  or 
consuming  alcohol  on  a  boat  while 
engaging  in  activities  that  pose  a 
substantial  risk  of  serious  injury  from 
falling  overboard  or  b)  depicts  activities 
that  would  violate  46  U.S.C.  2302(c). 
The  cited  statute,  46  U.S.C.  2302(c), 
makes  it  illegal  to  operate  a  vessel  under 
the  influence  of  alcohol  or  illegal  drugs. 

The  remaining  parts  of  the  order 
contain  standard  record  keeping  (Part 


II);  order  distribution  (Part  III); 
notification  of  corporate  change  (Part 
IV);  compliance  report  filing  (Part  V) 
and  sunset  (Part  VI)  provisions. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Benjamin  I.  Berman, 

Acting  Secretary. 

Statement  of  Commissioner  Mozelle  W. 
Thompson 

Today,  the  Commission  voted  to 
accept  a  consent  agreement  with  Beck's 
North  America,  Inc.  ("Beck's")  in  File 
Number  982-3092  on  grounds  that 
Beck's  disseminated  or  caused  to  be 
disseminated  unfair  television 
advertisements.  1  joined  in  that  vote.  I 
also  believe,  however,  that  the 
advertisements  at  issue  were  deceptive. 
The  Commission  has  defined  deceptive 
advertising  as  "that  which  contains  a 
representation,  omission  or  practice  that 
is  likely  to  mislead  the  consumer  acting 
reasonably  in  the  circumstances,  to  the 
consumer's  detriment."  ^  In  my  view, 
the  Beck's  television  advertisements  if 
this  definition. 

First,  I  believe  the  advertisements 
imply  to  reasonable  targeted  consumers 
that  consuming  alcohol  while  boating  is 
appropriate  and/or  safe.  In  fact,  the 
actors  begin  one  advertisement  by 
stating  "Wanna  have  some  fun?  Mix  hot 
music,  cool  people,  [a]  big  boat  and  a 
great  German  beer."  Unfortunately,  the 
advertisement  does  not  disclose  that 
consuming  alcohol  while  boating  poses 
a  heightened  danger  not  only  to  the  boat 
operator,  but  also  to  passengers.  It  also 
fails  to  disclose  that  such  behavior  may 
violate  applicable  Federal  boating  laws.^ 
Second,  as  evidenced  by  the  actors  and 
the  language  portrayed  in  the 
advertisement,  I  believe  that  the 
message  is  targeted  at  a  youthful 
audience.  Accordingly,  it  can  be 
justifiably  inferred  that  a  reasonable 
youthful  consumer  could  easily  be 
deceived  by  not  appreciating  the  danger 
of  imitating  the  behavior  featured  in  the 
television  advertisements. 

For  these  reasons,  I  would  find  that 
the  Beck's  advertisements  were 


'  See  Cliffdale  Associates.  Inc  .  103  F.T.C.  110, 
176  (1984)  Appeal  dismissed  sub  nam.,  Kovan  v. 
FTC.  No.  84-5337  (nth  Cir.  Oct.  10.  1984) 
[Deception  Statement]. 

-This  problem  has  become  so  serious  that  the 
U.S.  Coast  Guard  has  recently  launched  a  new 
campaign  to  better  inform  the  public  of  the  dangers 
of  mixing  boating  and  alcohol. 


deceptive  as  well  as  unfair  under 
Section  5  of  the  FTC  Act. 

[PR  Doc.  98-21612  Filed  8-11-98;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
[File  No.  971-0065] 

Fair  Allocation  System,  Inc.;  Analysis 
to  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  October  13,  1998. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  6th  St.  and  Pa.  Ave..  N.W.. 
Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Baer.  FTC/H-374,  Washington, 
D.C.  20580,  (202)  326-2932;  or  Charles 
Harwood,  Federal  Trade  Commission, 
Seattle  Regional  Office,  915  Second 
Avenue,  Suite  2896,  Seattle,  WA  98174, 
(206) 220-4480. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  August  5,  1998),  on  the 
World  Wide  Web,  at  "http:// 
wrww.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  Sixth  Street  and  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20580, 
either  in  person  or  by  calling  (202)  326- 
3627.  Pubhc  comment  is  invited.  Such 
comments  or  views  will  be  considered 
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by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b){6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Conunent 

The  Federal  Trade  Commission  has 
accepted  a  proposed  consent  order  from 
Fair  Allocation  System,  Incorporated 
("FAS").  FAS  is  an  organization  of 
twenty-five  automobile  dealerships  from 
five  Northwest  states  that  was  formed  to 
address  dealer  concerns  over  the 
marketing  practices  of  automobile 
manufacturers.  In  particular,  FAS 
members  were  concerned  about  an 
automobile  dealership — Dave  Smith 
Motors  of  Kellogg,  Idaho — which  was 
attracting  customers  from  around  the 
Northwest  and  taking  substantial  sales 
from  FAS  members  by  selling  cars  for 
low  prices  and  marketing  them  on  the 
Internet. 

According  to  the  complaint,  because 
of  these  concerns,  the  members  of  FAS 
collectively  attempted  to  force  Chrysler 
to  change  its  vehicle  allocation  system. 
Chrysler  allocates  vehicles  based  on  the 
dealer's  total  sales;  FAS  members 
wanted  Chrysler  to  allocate  vehicles 
based  on  the  expected  number  of  sales 
from  a  dealer's  local  area,  which  would 
have  substantially  reduced  the  number 
of  cars  available  to  a  dealership  like 
Dave  Smith  Motors  that  drew  customers 
from  a  wider  geographic  area.  According 
to  the  complaint,  the  members  of  FAS 
threatened  to  refuse  to  sell  certain 
Chrysler  vehicles  and  to  limit  the 
warranty  service  they  would  provide  to 
particular  customers  unless  Chrysler 
changed  its  allocation  system  so  as  to 
disadvantage  dealers  that  sold  large 
quantities  of  vehicles  outside  of  their 
local  geographic  areas. 

The  compliant  charges  that  FAS's 
agreements  or  attempts  to  agree  with  its 
dealer  members  to  coerce  Chrysler 
violate  Section  5  of  the  FTC  Act,  as 
amended,  15  U.S.C.  45.  According  to  the 
complaint,  FAS  members  constitute  a 
substantial  percentage  of  the  Chrysler, 
Plymouth,  Dodge,  Jeep  and  Eagle 
dealerships  in  eastern  Washington, 
Idaho,  and  western  Montana,  and  FAS's 
threats  would  have  harmed  competition 
and  consumers  in  those  areas.  In 
particular,  FAS's  efforts  would  have 
deprived  consumers  of  local  access  to 
certain  Chrysler  models  and  to  warranty 
service,  and  would  have  reduced 
competition  among  automobile 
dealerships,  including  rivalry  based  on 
price  or  via  the  Internet. 

The  goal  of  the  boycott  was  to  limit 
the  sales  of  a  car  dealer  that  sells  cars 
at  low  prices  and  via  a  new  and 


innovative  channel — the  Internet.  FAS's 
threatened  action  against  Chrysler  is  a 
per  se  illegal  group  boycott.  In  United 
States  v.  General  Motors.  384  U.S.  127 
(1966),  the  Supreme  Court  held  per  se 
illegal  a  comparable  dealer  cartel  in  Los 
Angeles  that  sought  to  prevent  other 
area  dealers  from  selling  automobiles 
through  discount  brokers.  Since  General 
Motors,  the  Supreme  Court  has  twice 
cited  its  per  se  condemnation  of  dealer 
cartels  with  approval.  See  Continental 
T.V..  Inc.  v.  GTE  Sylvania  Inc.,  433  U.S. 
36,  58  n.  28(1977):' Business  Electronics 
v.  Sharp  Electronics,  485  U.S.  717,  734 
n.  5  (1988).  Such  dealer  cartels  are 
"characteristically  likely  to  result  in 
predominantly  anticompetitive  effects," 
Northwest  Wholesale  Stationers  v. 
Pacific  Stationery  &■  Printing  Co.,  472 
U.S.  284,  295  (1985),  because  they  aim 
to  limit  competition  while  producing  no 
plausible  efficiencies. 

Even  where  an  agreement  otherwise 
appears  to  fall  in  a  category  traditionally 
analyzed  under  a  per  se  rule,  a  more 
extensive,  rule-of-reason  analysis  may 
be  necessary  if  there  are  plausible 
efficiency  justifications  for  the  conduct. 
Broadcast  Music,  Inc.  v.  Columbia 
Broadcasting  System,  Inc..  441  U.S.  1 
(1979).  Here,  however,  there  appear  to 
be  no  plausible  efficiencies  that  would 
justify  the  dealers'  conduct.  Even  if 
there  were  reason  to  believe  that  Dave 
Smith  Motors,  or  similarly  operated 
dealerships,  were  free-riding  ^  on  the 
efforts  of  more  traditional  dealers,  no 
boycott  would  be  needed  to  deal  with 
the  problem.  Manufacturers  have  strong 
incentives  to  prevent  free-riding  by  a 
few  of  their  dealers  at  the  expense  of  the 
rest,  and  can  be  expected  to  be 
responsive  to  complaints  from  their 
dealers  acting  individually  if  the  free- 
riding  concerns  are  genuine.  In  the 
absence  of  an  efficiency  justification 
that  plausibly  explains  why  concerted 
action  is  necessary,  extensive  searches 
for  and  investigations  of  justifications 
for  such  conduct  would  be 
unwarranted,  and  would  only  add  a 
layer  of  complication  and  delay. 

in  this  case,  the  absence  of  a 
justification  is  especially  clear.  Chn,'sler 


'  "Free-rider"  concerns  may  arise  where  two 
distribulors  sell  the  same  product,  but  provide 
different  levels  of  service  in  connection  with  the 
sale  of  that  product.  For  example,  one  distributor 
may  have  a  full-service  showroom  and  the  other 
may  sell  out  of  a  warehouse  that  offers  no  service. 
Consumers  may  visit  the  showToom.  learn  all  they 
need  to  know  about  the  product,  and  then  purchase 
the  produce  from  a  "no-service"  discounter.  The 
problem  is  that  over  time  the  full-service  distributor 
m.av  lose  its  incentive  or  financial  ability  to  provide 
the  services,  to  the  detriment  of  both  the 
manufacturer  and  the  consumers  who  value  those 
services.  Frep-rider  concerns  generally  do  not  exist 
if  the  full-service  distributor  is  compensated  for  its 
services. 


has  previously  rejected  demands  that  it 
change  its  allocation  system  and 
publicly  lauded  Dave  Smith  Mothers. 
See  "Chrysler  Corp.  Will  Let  Dealers 
Shoot  It  Out  in  Cyberspace." 
Automotive  News.  p.  1,  Januar\'  27, 
1997.  Indeed,  Chrvsler's  Vice  President 
of  Sales  and  Marketing  has  flatly  stated 
that  Chrysler  believes  the  best  way  to 
increase  its  sales  penetration  is  to 
provide  dealers  as  much  product  as  they 
can  sell,  no  matter  where  the  customer 
comes  from.  See  "Chr\'sler  \T  Has 
Calming  Effect."  Automotive  News,  p. 
28,  February  10,  1997.  Even  if  Chr\sler 
had  acceded  to  the  boycotters'  demands, 
however,  that  would  not  have  justified 
a  horizontal  boycott  by  the  dealers. 

The  proposed  consent  order  would 
prohibit  FAS  from  participating  in, 
facilitating,  or  threatening  any  boycott 
of  or  concerted  refusal  to  deal  with  any 
automobile  manufacturer  or  consumer. 
There  is  nothing  in  the  proposed  order, 
however,  that  would  prohibit  FAS  from 
informing  automobile  manufacturers 
about  the  views  and  opinions  of  FAS 
members. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments 
from  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  the  comments 
received,  and  will  decide  whether  it 
should  withdraw  from  the  agreement  or 
make  final  the  agreement's  proposed 
order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  containing  the  proposed 
consent  order  to  modify  in  any  way  its 
terms. 

By  direction  of  the  Commission. 
Benjamin  I.  Berman, 

Acting  Secretary. 

|FR  Doc  98-21613  Filed  8-11-98;  845  am) 

BILUNG  CODE  6750-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary.  HHS. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  a  final  finding  of  scientific 
misconduct  in  the  following  case: 
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Benjamin  S.  Pender.  Medical 
University  of  South  Carolina:  Based 
upon  a  report  from  the  Medical 
University  of  South  Carolina  (MUSC), 
information  obtained  by  the  Office  of 
Research  Integrity  (ORI)  during  its 
oversight  review,  and  Mr.  Pender's  own 
admission.  OR]  found  that  Mr.  Pender, 
former  graduate  student.  Medical 
Science  Training  Program.  MUSC. 
engaged  in  scientific  misconduct  in 
biomedical  research  supported  by  a 
grant  from  the  National  Institute  of 
General  Medical  Sciences  (NIGMS), 
National  Institutes  of  Health  (NIH).  Mr. 
Pender  cooperated  with  MUSC's 
investigation. 

Specifically,  Mr.  Pender  presented  to 
the  MUSC  Shock  Research  Group  (1)  a 
blank  autoradiographic  film,  which  he 
represented  to  be  a  Northern  blot,  as 
evidence  that  he  had  conducted  an 
experiment  that  he  had  not  done,  and 
(2)  a  photographic  sHde  representing  a 
Western  blot  analysis  that  he  had 
falsified  by  using  a  computer  to 
duphcate  two  sets  of  bands  to 
misrepresent  oligonucleotide  treatments 
at  different  times  and  by 
misrepresenting  the  identities  of  two 
bands  in  one  of  the  sets.  Also,  Mr. 
Pender  falsified  data  from  experiments 
with  thromboxane  B2  and  tumor 
necrosis  factor  alpha  that  were 
published  and  distributed  in  an  abstract 
entitled  "Antisense  Oligonucleotide  to 
G  Protein  Inhibits  Endotoxin  Stimulated 
Thromboxane  (Tx)  32  production" 
{Supplement  to  Shock  7:20,  1997).  This 
data  also  was  reported  as  Figure  4  of  a 
submitted  but  unpublished  and 
withdrawn  manuscript  and  in  the 
Progress  Report  for  an  NIH  grant. 

Mr.  Pender  has  accepted  the  ORI 
finding  and  has  entered  into  a  Voluntary 
Exclusion  Agreement  with  ORI  in  which 
he  has  voluntarily  agreed,  for  the  three 
(3)  year  period  beginning  July  31,  1998: 

(1)  To  exclude  himself  from  any 
contracting  or  subcontracting  with  any 
agency  of  the  United  States  Government 
and  from  eligibility  for,  or  involvement 
in,  nonprocurement  transactions  (e.g., 
grants  and  cooperative  agreements)  of 
the  United  States  Government  as 
defined  in  45  CFR  part  76  (Debarment 
Regulations);  and 

(2)  To  exclude  himself  from  serving  in 
any  advisory  capacity  to  the  Public 
Health  Service  (PHS),  including  but  not 
limited  to  service  on  any  PHS  advisory 
committee,  board,  and/or  peer  review 
committee,  or  as  a  consultant. 


No  scientific  publications  were 
required  to  be  corrected  as  part  of  this 
Agreement.  The  abstract  was  withdrawn 
before  presentation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Acting  Director,  Division  of  Research 
Investigations,  Office  of  Research 
Integrity,  5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852,  (301)  443-5330. 
Chris  B.  Pascal. 

Acting  Director.  Office  of  Research  Integrity. 
(FR  Doc.  98-21589  Filed  8-11-98;  8:45  am] 

BILUNG  CODE  4160-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[INFO-98-25] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A}  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  at  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  fb)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice.  Comments  regarding 
this  information  collection  are  best 
assured  of  having  their  hill  effect  if 


received  within  60  days  of  the  date  of 
this  publication. 

Proposed  Projects 

1.  A  National  Registry  for 
Surveillance  of  Non-Occupational 
Exposures  to  Human  Immunodeficiency 
Virus  and  Post-Exposure  Antiretroviral 
Therapy — New — The  National  Center 
for  HIV,  STD.  and  TB  Prevention, 
Division  of  HIV/AIDS  Prevention, 
Surveillance,  and  Epidemiology 
proposes  to  develop  and  implement  a 
surveillance  registry  in  the  United 
States  which  will  provide  data  for 
analysis  and  technical  reports  on  the 
frequency  and  types  of  nonoccupational 
exposures  to  HIV.  offers  and  acceptance 
rates  of  antiretroviral  therapy  to  attempt 
interruption  of  transmission  and  clinical 
course  and  outcomes  of  persons  with 
documented  HIV  exposure. 

Studies  of  antiretroviral  agents  for 
preventing  HIV  infection  in  health  care 
workers  and  from  pregnant  women  to 
their  infants  have  shown  antiretroviral 
therapy  to  be  efficacious.  As  a  result  of 
these  findings,  the  Public  Health  Service 
has  recommended  the  use  of 
antiretroviral  drugs  to  reduce  HIV 
transmission  among  those  exposed  in 
the  work  place  and  from  HIV-infected 
women  to  their  infants.  These  findings 
may  not  be  directly  relevant  to 
nonoccupational  settings.  Hence,  further 
studies  are  needed  before  concluding 
that  use  of  antiretroviral  agents 
following  nonoccupational  exposures  is 
clearly  effective  in  preventing  HIV 
infection.  The  surveillance  system  will 
provide  data  to  address  those  issues. 

The  surveillance  system  will  be  a 
voluntary  and  anonymous  system  in 
which  all  health  care  providers  will  be 
encouraged  to  report  by  phone,  fax. 
mail,  or  website  24  hours  a  day  about 
all  persons  to  whom  they  have  offered 
antiretroviral  therapy  after  a 
nonoccupational  exposure  to  HIV.  Data 
will  be  collected  using  an  assigned 
unique  registry  number.  During  the 
initial  contact,  patient  consent  will  be 
ascertained,  data  will  be  collected  on 
the  characteristics  of  the  exposure 
event,  knowledge  of  HIV  status  of  the 
source  patient,  and  treatment  decision 
of  the  provider  for  patients  whose  HIV 
exposure  has  been  documented.  Follow- 
up  information  will  be  requested  at  4- 
6  weeks.  6  months,  and  12  months  post 
prescription  of  post  exposure  therapy. 
Estimated  cost  to  respondents  and 
government  is  $200,000.00  a  year. 
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Respondents 

M,,rv,K^,  o(  r^      Numberofre- 

^o^^^H  °  tl      1     sponses  per 

spondents           r^pondent 

Average  bur- 
den per 
response  (in 

hrs) 

Total  burden 
(in  hrs) 

Health  Care  Providers  

100 

5 

.30 

150 

Total                                                        

150 

■ 

2.  A  National  Registry  for 
Surveillance  of  Non-Occupational 
Exposures  to  Human  Immunodeficiency 
Virus  and  Post-Exposure  Antiretroviral 
Therapy — New — National  Center  for 
HIV,  STD.  and  TB  Prevention— To 
ensure  the  elimination  of  tuberculosis  in 
the  United  States,  key  program  activities 
such  as  finding  tuberculosis  infections 
in  recent  contacts  of  cases  and  in  other 
persons  likely  to  be  infected,  and 
providing  preventive  therapy,  must  be 
monitored.  The  Division  of  Tuberculosis 
Elimination  (DTBE),  is  implementing 
two  revised  program  management 
reports  for  annual  submission: 
Aggregate  report  of  follow-up  for 
contacts  of  tuberculosis,  and  Aggregate 
report  of  screening  and  preventive 
therapy  for  tuberculosis  infection.  The 
respondents  for  these  reports  are  the  68 


state  and  local  tuberculosis  control 
programs  receiving  federal  cooperative 
agreement  funding  through  (DTBE).  The 
revised  reports  phase  out  two  twice- 
yearly  program  management  reports  in 
the  Tuberculosis  Statistics  and  Program 
Evaluation  Activity  (OMB  0920-0026): 
Contact  Follow-up  (CDC  72.16)  and 
Completion  of  Preventive  Therapy  (CDC 
72.21).  The  revised  reports,  which  are 
being  submitted  for  an  OMB  approval 
outside  of  OMB  0920-0026,  have 
several  improvements  over  the  old 
reports  for  the  respondents  and  for 
DTBE,  such  as  the  emphasis  on 
preventive  therapy  outcomes,  the  focus 
on  high-priority  target  populations 
vulnerable  to  tuberculosis,  and 
programmed  electronic  report 
generation  and  submission  through  the 
Tuberculosis  Information  Management 


System.  The  old  reports,  CDC  72.16  and 
CDC  72.21,  which  have  been  submitted 
at  least  in  some  form  by  the  respondents 
since  1961,  are  tabulated  by  hand. 

Three  program  management  reports  in 
the  previous  series  already  have  been 
phased  out.  They  are  Bacteriologic 
Conversion  of  Sputum  (CDC  72.14), 
Case  Register  (CDC  72.15),  and  Drug 
Therapy  (CDC  72.20).  These  three 
reports  have  been  superseded  by 
integrated  reporting  in  Tuberculosis 
Statistics  and  Program  Evaluation 
Activity  (OMB  0920-0026).  The 
discontinuation  of  these  reports  has 
resulted  in  an  estimated  reduction  in 
the  annual  response  burden  of  159 
hours.  The  cost  to  the  respondent  is 
$6,324. 


Report 


Number  of  re- 
spondents 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den per 
response  (in 

hrs.) 


Total  burden 
(in  hrs.) 


Aggregate  report  of  follow-up  for  contacts  of  tuberculosis  

Aggregate  report  of  screening  and  preventive  therapy  for  TB  infection 

Total 


68 
68 


2.5 
2.5 


170 
170 


340 


3.  Provider  Survey  of  Partner 
Notification  and  Partner  Management 
Practices  following  Diagnosis  of  a 
Sexually-Transmitted  Disease  (0920- 
0431) — Extension — The  National  Center 
for  HIV,  STD,  and  TB  prevention. 
Division  of  STD  Prevention,  CDC  is 
proposing  to  conduct  a  national  survey 
of  physician's  partner  management 
practices  following  the  diagnosis  of  a 
sexually-transmitted  disease.  Partner 
notification,  a  technique  for  controlling 
the  spread  of  sexually-transmitted 
diseases  is  one  of  the  five  key  elements 
of  a  long  standing  public  health  strategy 
to  control  sexually-transmitted 
infections  in  the  US.  At  present,  there 
is  very  little  knowledge  about  partner 
notification  practices  outside  public 
health  settings  despite  the  fact  that  most 
STD  cases  are  seen  in  private  health 
care  settings.  No  descriptive  data 
currently  exist  that  allow  the  Centers  for 
Disease  Control  and  Prevention  to 
characterize  partner  notification 
practices  among  the  broad  range  of 
clinical  practice  settings  where  STDs  are 


diagnosed,  including  acute  or  urgent 
care,  emergency  room,  or  primary  and 
ambulatory  care  clinics.  The  existing 
literature  contains  descriptive  studies  of 
partner  notification  in  public  health 
clinics,  but  no  baseline  data  exist  as  to 
the  practices  of  different  physician 
specialties  across  different  practice 
settings. 

The  CDC  proposes  to  fill  that  gap 
through  a  national  sample  survey  of 
7300  office  managers  and  physicians 
who  treat  patients  with  STDs  in  a  wide 
variety  of  clinical  settings;  a  70% 
completion  rate  is  anticipated  (n=5110 
surveys).  This  survey  will  provide  the 
baseline  data  necessary  to  characterize 
infection  control  practices,  especially 
partner  notification  practices,  for 
syphilis,  gonorrhea,  HIV,  and  chlamydia 
and  the  contextual  factors  that  influence 
those  practices.  Findings  from  the 
proposed  national  survey  of  office 
managers  and  physicians  will  assist 
CDC  to  better  focus  STD  control  and 
partner  notification  program  efforts  and 
to  allocate  program  resources 


appropriately.  Without  this  information. 
CE)C  will  have  little  information  about 
STD  treatment,  reporting,  and  partner 
management  services  provided  by 
physicians  practicing  in  the  US.  With 
changes  underway  in  the  manner  in 
which  medical  care  is  delivered  and  the 
move  toward  managed  care,  clinical 
functions  typically  provided  in  the 
public  health  sector  will  now  be 
required  of  private  medical  providers. 
At  present,  CDC  does  not  have  sufficient 
information  to  guide  future  STD  control 
efforts  in  the  private  medical  sector. 
Data  collection  will  involve  a  mail 
survey  of  practicing  physicians.  The 
questionnaire  mailing  will  be  followed 
by  a  reminder  postcard  after  one  week, 
a  second  mailing  to  non-respondents  at 
three  weeks,  telephone  follow-up  with 
non-respondents  at  five  weeks,  and  a 
final  certified  mailing  of  the  survey  to 
non-respondents  at  eight  weeks.  A  study 
specific  computerized  traciang  and 
reporting  system  will  monitor  all  phases 
of  the  study.  Receipt  of  the  completed 
questionnaire  or  a  refusal  will  be  logged 
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into  this  computerized  control  system  to 
ensure  that  respondents  who  return  the 
survey  are  not  contacted  with 
reminders. 

The  current  OMB  approval  for  this 
collection  covers  the  pilot  only  and 
e.xpires  on  October  31,  1998.  The  pilot 
will  vary  the  respondent  payment  to 
equal  subsections  of  the  sample  using 


amounts  of  $0,  S15,  and  S25.  The  re- 
submission of  the  full  information 
collection  package  will  include  a  report 
from  the  pilot  including  a  detailed 
report  of  the  response  rates  overall  and 
break  down  by  use  of  the  various 
response  rates. 

Estimated  cost  to  respondents  and 
government  based  on  an  average  pay 


rate  of  $25/hour,  the  estimated  total  cost 
burden  for  office  managers  to  answer 
Section  1  is  $10,650.  Based  on  an 
average  pay  rate  of  $70/hour.  the 
estimated  cost  burden  for  physicians  is 
$94,640.  Thus  the  total  cost  burden  for 
the  data  collection  effort  is  estimated  to 
be  $105,290. 


Respondents 

Sections 

Number  of  re- 
spondents 

Number  of  re- 
sponses/re- 
spondent 

Average  bur- 
den/response 
(in  hrs.) 

Total  burden 
(in  hrs.) 

Office  Managers  

1 
5-10 

7300 
5110 
5110 

1 
3 
6 

.08 
.03 
.20 

Physicians  

584 

Physicians  

460 

6132 

Total  

7176 

Dated:  August  4,  1998. 
Charles  W.  GoUmar, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

|FR  Doc.  98-21581  Filed  8-11-98:  8:45  am] 
BILLING  CODE  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Fannilies 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Project 

Title:  Developmental  Disabilities 
Protection  &  Advocacy  Program 
Performance  Report. 


OMS/Vo.;  0980-0160. 

Description:  This  information 
collection  is  a  reporting  by  Protection  & 
Advisory  (P&A)  systems  in  each  State. 
Using  this  reporting  format,  the  P&A 
systems  describe  their  program 
performance  during  the  previous  fiscal 
year  in  the  pursuit  of  their  effort  under 
Part  C  of  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  (42 
U.S.C.,  6000  et  seq.)  to  protect  the  civil 
and  human  rights  of  persons  with 
developmental  disabilities.  This 
program  performance  report  (PPR)  is 
required  by  Section  107(b)  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  (42  U.S.C,  6000 
et  seq.). 

The  PPR  Is  submitted  by  each  P&A 
system  to  the  Department  of  Health  and 
Human  Services,  which  will  use  the 


data  in  the  PPR  to  develop  an  annual 
report  to  the  President,  the  Congress, 
and  the  National  Council  on  Disability, 
as  required  by  Section  107(c}  of  the 
Developmental  Disabilities  Assistance 
and  Bill  off  Rights  Act  (42  U.S.C,  6000 
et  seq.).  Additionally,  the  data  in  the 
reports  will  provide  the  Department 
with  an  overview  for  good  management 
of  the  program,  and  will  enable  the 
Department  to  respond  to  Congressional 
requests. 

Respondents:  State,  Local,  or  Tribal 
Government. 


Annual  Program  Performance  Report 


Annual  Burden  Estimates 


Instrument 


Numt)er  of 
respondents 


56 


Number  of 
responses 

per  re- 
spondent 


1 


Average 

burden 

hours  per 

response 


44 


Total  bur- 
den hours 


2,464 


Estimated  Total  Annual  Burden 
Hours:  2,464. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 


Management  Services,  370  L'Enfant 
Promenade,  SVV,  Washington,  DC  20447, 
Attn:  ACF  Reports  Clearance  Officer.  All 
requests  should  be  identified  by  the  title 
of  the  information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 


information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  August  6,  1998. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 
[FR  Doc.  98-21568  Filed  8-11-98;  8:45  am] 
BILUNQ  CODE  4184-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  Health  and 
Human  Services  (HHS),  Health  Care 
Financing  Administration  (HCFA). 
ACTION:  Notice  of  New  System  of 
Records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  establish  a  new 
system  of  records,  called  "Health  Plan 
Management  System  (HPMS),"  HHS/ 
HCFA/CHPP,  No.  09-70-4004.  We  have 
provided  background  information  about 
the  proposed  new  system  in  the 
SUPPLEMENTARY  INFORMATION  section 
below.  Although  the  Privacy  Act 
requires  only  that  the  "routine  uses" 
portion  of  the  system  be  published  for 
comment,  HCFA  invites  comments  on 
all  portions  of  this  notice. 
DATES:  HCFA  filed  a  new  system  report 
with  the  Chairman  of  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives,  the 
Chairman  of  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Administrator,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB),  on  July 
31,1998. 

To  ensure  that  all  parties  have 
adequate  time  in  which  to  comment,  the 
new  system  of  records,  including 
routine  uses,  will  become  effective  40 
days  from  the  publication  of  this  notice 
or  from  the  date  it  was  submitted  to 
OMB  and  the  Congress,  whichever  is 
later,  unless  HCFA  receives  comments 
which  require  alteration  to  this  notice. 
ADDRESSES:  The  public  should  address 
comments  to  Director,  Division  of 
Freedom  of  Information  &  Privacy, 
Health  Care  Financing  Administration, 
7500  Security  Boulevard,  C2-01-11, 
Baltimore,  Maryland  21244-1850. 
Comments  received  will  be  available  for 
review  at  this  location,  by  appointment, 
Monday  through  Friday  9  a.m. -3  p.m., 
eastern  time  zone. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lori  Robinson,  Health  Care  Financing 
Administration,  Center  for  Health  Plans 
and  Providers,  7500  Security  Boulevard, 
N3-09-16,  Baltimore,  Maryland  21244- 
1850.  Her  telephone  number  is  (410) 
786-1826. 

SUPPLEMENTARY  INFORMATION:  The 
Health  Plan  Management  System  is  a 
data  file  containing  rates  for  selected 
performance  measures  for  pach 
Medicare  health  plan.  The  data  are 


compiled  by  HIC  number,  member 
month  contribution,  and  a  flag  to 
indicate  if  the  member  was  counted  in 
the  rate's  numerator.  The  system  will 
collect  rate  information  on  categories 
such  as  the  following: 

•  "Use  of  Services"  measures  such  as 
the  frequency  of  selected  procedures 
(e.g.,  percutaneous  transluminal 
coronary  artery  angioplasty, 
prostatectomy,  coronary  artery  bypass 
with  graft,  hysterectomy, 
cholecystectomy,  cardiac 
catheterization,  reduction  of  fracture  of 
the  femur,  total  hip  and  knee 
replacement,  partial  excision  of  the 
large  intestine,  carotid  endarterectomy); 
percentage  of  members  receiving 
inpatient,  day/night  and  ambulaton,' 
mental  health  and  chemical  dependency 
services;  readmission  for  chemical 
dependency,  and  specified  mental 
health  disorders. 

•  "Effectiveness  of  Care"  measures 
such  as  breast  cancer  screening,  beta 
blocker  treatment  after  a  heart  attack, 
eye  exams  for  people  with  diabetes,  and 
follow-up  after  hospitalization  for 
mental  illness. 

•  "Member  Satisfaction"  measures 
related  to  quality,  access,  and  general 
satisfaction. 

•  "Functional  Status"  measures 
which  are  patient  centered  and  track 
actual  outcomes  or  results  of  care, 
addressing  both  physical  and  mental 
well-being  over  time. 

The  information  from  HPMS  will  be 
augmented  by  being  linked  to  other 
HCFA  data  and  other  administrative 
data  to  provide  validation  and  greater 
analytic  capacity.  The  HPMS  will  be 
used  to: 

•  Develop  and  disseminate  summary' 
information  required  by  the  Balanced 
Budget  Act  of  1997  that  will  inform 
beneficiaries  and  the  public  of 
indicators  of  health  plan  performance  to 
help  beneficiaries  choose  among  health 
plans.  The  information  will  include 
plan-to-plan  comparisons  of  benefits 
and  co-payments  supplemented  with 
consumer  satisfaction  information  and 
plan  performance  data. 

•  Support  quality  improvement 
activities.  Summary  data  will  be  useful 
for  health  plans'  internal  quality 
improvement,  as  well  as  to  HCFA  and 
Peer  Review  Organizations  in 
monitoring  and  evaluating  the  care 
provided  by  health  plans. 

•  Conduct  research  and 
demonstrations  addressing  managed 
care  quality,  access,  and  .satisfaction 
issues. 

•  Provide  guidance  for  program 
management  and  policy  development. 

HPMS  is  derived  from  population- 
based  tools  such  as  Health  Plan 


Employer  Data  and  Information  Set 
(HEDIS)  and  the  Consumer  Assessment 
of  Health  Plans  Study  (CAHPS).  The 
system  will  contain  information  on 
recipients  of  Medicare  Part  A  and  Part 
B  services  who  are  enrolled  in  health 
plans.  The  total  number  of  current 
enrollees  is  approximately  5  million. 
We  expect  this  number  to  grow  over 
time  as  beneficiaries  move  from  the     , 
original  Medicare  fee-for-serv  ice 
program. 

HEDIS  reflects  a  joint  effort  of  public 
and  private  purchasers,  consumers, 
labor  unions,  health  plans,  and 
measurement  experts  to  develop  a 
comprehensive  set  of  performance 
measures  for  Medicare.  Medicaid,  and 
commercial  populations  enrolled  in 
managed  care  plans.  HEDIS  measures 
eight  aspects  of  health  care: 
effectiveness  of  care;  access/availability 
of  care,  satisfaction  with  the  experience 
of  care,  health  plan  stability,  use  of 
services,  cost  of  care,  informed  health 
care  choices,  and  health  plan 
descriptive  information.  In  1997.  HCFA 
is  requiring  reporting  of  a  numb)er  of 
performance  measures  from  HEDIS 
relevant  to  the  Medicare  managed  care 
population.  The  HEDIS  data  is  subject  to 
audit,  to  ensure  that  plans  submit 
accurate  and  complete  data.  Another 
aspect  of  the  audit  is  to  assess  the 
reasonableness  of  the  HEDIS  measures. 
For  example,  if  all  or  most  health  plans 
have  problems  with  a  particular 
measure,  the  problem  could  be  with  the 
measure,  not  the  plans. 

Included  in  HEDIS  is  a  functional 
status  measure  which  tracks  both 
physical  health  and  mental  health  status 
over  a  2-year  period  through  a  self- 
administered  instrument  in  which  the 
beneficiary  indicates  whether  his/her 
health  status  has  improved,  stayed  the 
same,  or  deteriorated.  The  measure  is 
risk  adjusted  for  co-morbid  conditions, 
income,  race,  education,  social  support, 
age,  and  gender.  It  will  be  used  to 
compare  how  well  plans  care  for 
seniors.  It  reflects  the  belief  that  high 
quality  health  care  can  either  improve 
or  at  least  slow  the  rate  of  decline  in 
senior  members'  ability  to  lead  active 
and  independent  lives. 

In  concert  with  the  Agency  for  Health 
Care  Policy  and  Research,  HCFA 
sponsored  the  development  of  a 
Medicare  specific  version  of  the  CAHPS 
consumer  satisfaction  survey.  The 
sur\'ey  will  collect  information  about 
Medicare  enrollees'  satisfaction,  access, 
and  quality  of  care  within  managed  care 
plans.  Beginning  in  1997.  HCFA  is 
requiring  all  Medicare  contracting  plans 
to  participate  in  an  independent  third 
party  administration  of  an  annual 
member  satisfaction  survey. 
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All  performance  measures  are  subject 
to  modification  as  new  performance 
measurement  sets  are  developed  with  a 
stronger  focus  on  outcomes  and  chronic 
disease  issues,  including  patient 
satisfaction  and  quality  of  life  measures 
relevant  to  specific  diseases. 

The  Privacy  Act  permits  us  to  disclose 
information  without  the  consent  of 
individuals  for  "routine  uses" — that  is. 
disclosures  that  are  compatible  with  the 
purpose  for  which  we  collected  the 
information.  The  proposed  routine  uses 
in  the  new  system  meet  the 
compatibility  criteria  since  the 
information  is  collected  to  produce 
estimates  of  health  care  use  and  quality, 
and  determinants  thereof,  by  the  aged 
and  disabled  enrolled  in  group  health 
plans.  We  anticipate  the  disclosures 
under  the  routine  uses  will  not  result  in 
any  unwarranted  adverse  effects  on 
personal  privacy. 

Dated:  July  31.  1998. 
Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 
Administration. 
09-70-4004 

SYSTEM  NAME: 

Health  Plan  Management  System 
(HPMS),  HHS/HCFA/CHPP. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

HCFA  Data  Center,  7500  Security 
Boulevard,  North  Building.  First  Floor. 
Baltimore,  Maryland  21244-1850. 

CATEQORIES  Of  INOIVDUALS  COVERED  BY  THE 
SYSTEM: 

Recipients  of  Medicare  Part  A 
(Hospital  Insurance)  and  Part  B 
(supplementary  medical  insurance) 
services  who  are  enrolled  in  Medicare 
health  plans. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authority  for  maintenance  of  the 
system  is  given  under  section  1875  of 
the  Social  Security  Act  (42  U.S.C. 
139511).  entitled  Studies  and 
Recommendations;  section  1121  of  the 
Social  Security  Act  (42  U.S.C.  1121), 
entitled  Uniform  Reporting  System  for 
Health  Services  Facilities  and 
Organizations;  and  section  1876  of  the 
Social  Security  Act  (42  U.S.C.  1395mm), 
entitled  Payments  to  Health 
Maintenance  Organizations  and 
Competitive  Medical  Plans. 

PURPOSES: 

To  collect  and  maintain  information 
on  Medicare  beneficiaries  enrolled  in 
Medicare  Health  Plans  in  order  to 
develop  and  disseminate  information 


required  by  the  Balanced  Budget  Act  of 
1997  that  will  inform  beneficiaries  and 
the  public  of  indicators  of  health  plan 
performance  to  help  beneficiaries 
choose  among  health  plans,  support 
quality  improvement  activities  within 
the  plans,  monitor  and  evaluate  care 
provided  by  health  plans;  provide 
guidance  to  program  management  and 
policies,  and  provide  a  research  data 
base  for  HCFA  and  other  researchers. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  routine  uses  specify  additional 
circumstances  under  which  HCFA  may 
release  information  from  the  Health 
Plan  Management  System  without  the 
consent  of  the  individual  to  whom  such 
information  pertains.  Each  proposed 
disclosure  of  information  under  these 
routine  uses  will  be  evaluated  to  ensure 
that  the  disclosure  is  legally 
permissible,  including  but  not  limited  to 
ensuring  that  the  purpose  of  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  Also.  HCFA  will  require  each 
prospective  recipient  of  such 
information  to  agree  in  writing  to 
certain  conditions  to  ensure  the 
continuing  confidentiality  and  security, 
including  physical  safeguards  of  the 
information.  More  specifically,  as  a 
condition  of  each  disclosure  under  these 
routine  uses,  HCFA  will,  as  necessary 
and  appropriate: 

(a)  Determine  that  no  other  Federal 
statute  specifically  prohibits  disclosure 
of  the  information; 

(b)  Determine  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  information 
was  provided,  collected,  or  obtained; 

(c)  Determine  that  the  purpose  for 
which  the  disclosure  is  to  be  made; 

(1)  Cannot  reasonably  be 
accomplished  unless  the  information  is 
provided  in  individually  identifiable 
form: 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  on  or  the  risk  to  the 
privacy  of  the  individual(s)  that 
additional  exposure  of  the  record(s) 
might  bring;  and 

(3)  There  is  a  reasonable  probability 
that  the  purpose  of  the  disclosure  will 
be  accomplished; 

(d)  Require  the  recipient  of  the 
information  to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized 
access,  use  or  disclosure  of  the  record  or 
any  part  thereof.  The  physical 
safeguards  shall  provide  a  level  of 
security  that  is  at  least  the  equivalent  of 
the  level  of  security  contemplated  in 


0MB  Circular  No.  A-130  (revised). 
Appendix  III,  Security  of  Federal 
Automated  Information  Systems  which 
sets  forth  guidelines  for  security  plans 
for  automated  information  systems  in 
Federal  agencies; 

(2)  Remove  or  destroy  the  information 
that  allows  the  subject  individual(s)  to 
be  identified  at  the  earliest  time  at 
which  removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  request; 

(3)  Refrain  from  using  or  disclosing 
the  information  for  any  purpose  other 
than  the  stated  purpose  under  which  the 
information  was  disclosed,  and 

(4)  Make  no  further  uses  or  disclosure 
of  the  information  except: 

(i)  To  prevent  or  address  an 
emergency  directly  affecting  the  health 
or  safety  of  an  individual; 

(ii)  For  use  on  another  project  under 
the  same  conditions,  provided  HCFA 
has  authorized  the  additional  use(s)  in 
writing;  or 

(iii)  When  required  by  law; 

(e)  Secure  a  written  statement  or 
agreement  from  the  prospective 
recipient  of  the  information  whereby  the 
prospective  recipient  attests  to  an 
understanding  of  and  willingness  to 
abide  by  the  foregoing  provisions  and 
any  additional  provisions  that  HCFA 
deems  appropriate  in  the  particular 
circumstances;  and 

(f)  Determine  whether  the  disclosure 
constitutes  a  computer  "matching 
program"  as  defined  in  5  U.S.C. 
552a(a)(8).  If  the  disclosure  is 
determined  to  be  a  computer  "matching 
program,"  the  procedures  for  matching 
agreements  as  contained  in  5  U.S.C. 
552a(o)  must  be  followed. 

Disclosure  may  be  made: 

1.  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual. 

2.  To  the  Bureau  of  Census  for  use  in 
processing  research  and  statistical  data 
directly  related  to  the  administration  of 
programs  under  the  Social  Security  Act. 

3.  To  the  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
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that  the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal,  or 
the  other  party  is  relevant  and  necessary 
to  the  litigation  and  would  help  in  the 
effective  representation  of  the 
governmental  party  or  interest  provided, 
however,  that  in  each  case  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

4.  To  an  individual  or  organization  for 
a  research,  demonstration,  evaluation, 
epidemiological  or  health  care  quality 
improvement  project  related  <o  the 
prevention  of  disease  or  disability,  or 
the  restoration  or  maintenance  of  health. 

5.  To  a  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifying  and/or  manipulating 
automated  information  systems  (AIS) 
software.  Data  would  also  be  disclosed 
to  contractors  incidental  to  consultation, 
programming,  operation,  user 
assistance,  or  maintenance  for  AIS  or 
telecommunications  systems  containing 
or  supporting  records  in  the  system. 

6.  To  a  Peer  Review  Organization  for 
health  care  quality  improvement 
projects  conducted  in  accordance  with 
its  contract  with  HCFA. 

7.  To  state  Medicaid  agencies 
pursuant  to  agreements  with  the 
Department  of  Health  and  Human 
Services  for  determining  Medicaid  and 
Medicare  eligibility  of  recipients  of 
assistance  under  titles  IV,  XVIII,  and 
XIX  of  the  Social  Security  Act,  and  for 
the  complete  administration  of  the 
Medicaid  program. 

8.  To  an  agency  of  a  state 
Government,  or  established  by  state  law, 
for  purposes  of  determining,  evaluating 
and/or  assessing  cost,  effectiveness, 
and/or  the  quality  of  health  care 
services  provided  in  the  state. 

9.  To  another  Federal  or  state  (1)  To 
contribute  to  the  accuracy  of  HCFA's 
proper  payment  of  Medicare  health 
benefits,  or  (2)  as  necessary  to  enable 
such  agency  to  fulfill  a  requirement  of 

a  Federal  statute  or  regulation.  Or  a  state 
statute  or  regulation  that  implements  a 
health  benefits  program  funded  in 
whole  or  in  part  with  Federal  funds. 

10.  To  other  Federal  agencies  or  states 
to  support  the  administration  of  other 
Federal  or  state  health  care  programs,  if 
funded  in  whole  or  in  part  by  Federal 
funds. 

11.  To  the  Social  Security 
Administration  for  its  assistance  in  the 
implementation  of  HCFA's  Medicare 
and  Medicaid  programs. 

12.  To  a  HCFA  Contractor,  including 
but  not  limited  to  fiscal  intermediaries 
and  carriers  under  title  XVIII  of  the 
Social  Security  Act,  to  administer  some 


aspect  of  a  HCFA-administered  health 
benefits  program,  or  to  a  grantee  of  a 
HCFA-administered  grant  program, 
which  program  is  or  could  be  affected 
by  fraud  or  abuse,  for  the  purpose  of 
preventing,  deterring,  discovering, 
detecting,  investigating,  examining, 
prosecuting,  suing  with  respect  to, 
defending  against,  correcting, 
remedying,  or  otherwise  combating  such 
fraud  or  abuse  in  such  programs. 

13.  To  another  Federal  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States,  including  any  state 
or  local  government  agency,  for  the 
purpose  of  preventing,  deterring, 
discovering,  detecting,  investigating, 
examining,  prosecuting,  suing  with 
respect  to,  defending  against,  correcting, 
remedying,  or  otherwise  combating  such 
fraud  or  abuse  in  such  health  benefits 
programs  funded  in  whole  or  in  part  by 
Federal  funds. 

14.  To  any  entity  that  makes  payment 
for  or  oversees  administration  of  health 
care  services,  for  the  purpose  of 
preventing,  deterring,  discovering, 
detecting,  investigating,  examining, 
prosecuting,  suing  with  respect  to, 
defending  against,  correcting, 
remedying,  or  otherwise  combating 
fraud  or  abuse  against  such  entity  or  the 
program  or  services  administered  by 
such  entity,  provided: 

(i)  Such  entity  enters  into  an 
agreement  with  HCFA  to  share 
knowledge  and  information  regarding 
actual  or  potential  fraudulent  or  abusive 
practices  or  activities  regarding  the 
delivery  or  receipt  of  health  care 
services,  or  regarding  securing  payment 
or  reimbursement  for  health  care 
services,  or  any  practice  or  activity  that, 
if  directed  toward  a  HCFA-administered 
program,  might  reasonably  be  construed 
as  actually  or  potentially  fraudulent  or 
abusive; 

(ii)  Such  entity  does,  on  a  regular 
basis,  or  at  such  times  as  HCFA  may 
request,  fully  and  freely  share  such 
knowledge  and  information  with  HCFA, 
or  as  directed  by  HCFA,  with  HCFA's 
contractors;  and 

(iii)  HCFA  determines  that  it  may 
reasonably  conclude  that  the  knowledge 
or  information  it  has  received  or  is 
likely  to  receive  from  such  entity  could 
lead  to  preventing,  deterring, 
discovering,  detecting,  investigating, 
examining,  prosecuting,  suing  with 
respect  to.  defending  against,  correcting, 
remedying,  or  otherwise  combating 
fraud  or  abuse  in  the  Medicare, 
Medicaid  or  other  health  benefits 
program  administered  by  HCFA  or 
funded  in  whole  or  in  part  by  Federal 
funds. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

All  records  are  stored  in  file  folders, 
magnetic  tapes,  or  computer  disks. 

retrievabrjty: 

The  records  are  retrieved  by  health 
insurance  claim  number. 

SAFEGUARDS: 

For  computerized  records,  safeguards 
established  in  accordance  with 
Department  standards  and  National 
Institute  of  Standards  and  Technology 
guidelines  (e.g..  security  codes)  will  be 
used,  limiting  access  to  authorized 
personnel.  System  securities  are 
established  in  accordance  with  HHS. 
Information  Resource  Management 
(IRM)  Circular  ilO.  Automated 
Information  Systems  Security  Program; 
and  HCFA  Automated  Information 
Systems  (AIS)  Guide,  Systems  Securities 
Policies,  and  OMB  Circular  No.  A-130 
(revised).  Appendix  III. 

RETENTION  AND  DISPOSAL: 

The  records  are  maintained  with 
identifiers  as  long  as  needed  for 
program  research. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Center  for  Health  Plans  and 
Providers.  Health  Care  Financing 
Administration.  7500  Security 
Boulevard.  Baltimore.  Maryland  21244- 
1850. 

NOTIFICATION  PROCEDURE: 

For  purpose  of  access,  the  subject 
individual  should  write  the  system 
manager,  who  will  require  the  system 
name,  health  insurance  claim  number, 
and,  for  verification  purposes,  name, 
address,  date  of  birth,  and  sex  to 
ascertain  whether  or  not  the 
individual's  record  is  in  the  system. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requestors  should  also  reasonably 
specify  the  record  contents  being 
sought.  (These  access  procedures  are  in 
accordance  with  the  IDepartment 
regulations  45  CFR  5b.5(a)(2).) 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  system  manager  named 
above,  and  reasonablv  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  corrective  action 
sought  and  the  reasons  for  the 
correction  with  supporting  justification. 
(These  procedures  are  in  accordance 
with  Department  regulation  45  CFR 
5b.7.) 
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RECORD  SOURCE  CATEGORIES: 

The  identifying  information  contained 
in  these  records  is  obtained  from  the 
health  plans  (which  obtained  the  data 
from  the  individual  concerned)  or  the 
individuals  themselves.  Also,  these  data 
will  be  linked  with  HCFA 
administrative  data,  such  as  claims  and 
enrollment  data. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

None. 
IFR  Doc.  98-21502  Filed  8-11-98;  8:45  ami 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HOUSrNG  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4370-N-02] 

Submission  for  OMB  Review: 
Comment  Request 

agency:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  August  19, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  by  the  comments  due  date  of 
this  Notice.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  and  should  be  sent  to: 
loseph  F.  Lackey,  Jr..  HUD  Desk  Officer, 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Managemen' 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW. 
Washington,  DC  20410.  telephone  (202) 
708-3055  (this  is  not  a  toll-free 
number).  Copies  of  the  proposed  forms 
and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 


information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Description  of  Need:  This  Notice 
informs  the  publication  that  the 
Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB,  for  emergency  processing,  an 
information  collection  package  with 
respect  to  HUD's  Mark-to-Market 
Request  for  Qualifications  (RFCJ)  which 
specifies  proposal  submission 
requirements  and  subsequent  HUD 
processing  procedures.  This  approval  is 
needed  in  order  to  issue  the  RFQ.  The 
selection  of  qualified  Participating 
Administrative  Entities  (PAEs)  is 
authorized  under  the  Multifamily 
Assisted  Housing  Reform  and 
Affordability  Act  of  1997  ("FY  98 
.Appropriation  Act")  (Pub.  L.  No.  105- 
65;  111  Stat  1344, 1384, approved 
October  27,  1997). 

The  basis  for  expedited  processing 
request  is  that  the  Department  is 
implementing  the  Mark-to-Market 
Program  authorized  by  MAHRA.  This 
program  is  a  high  priority  to  the 
Department  as  it  will  reduce  the  long- 
term  costs  of  project-based  assistance; 
preserve  low-income  rental  housing  and 
reduce  the  cost  of  insurance  claims 
under  the  National  Housing  Act  related 
to  mortgages  insured  by  the  Secretary 
and  used  to  finance  eligible  multifamily 
housing  projects. 

Agency  form  numbers,  if  applicable: 
None. 

Members  of  affected  public:  public 
and  non-public  entities. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
number  of  respondents  are  150;  20 
hours  per  response,  and  the  frequency 
of  responses  is  1, 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  35,  is  amended. 


Dated:  August  7,  1998. 

Wayne  Eddins, 

Director.  IBM  Policy  and  Management 
Division. 

[FR  Doc.  98-21701  Filed  8-11-98;  8:45  am) 

BILUNG  CODE  4210-27-M 


DEPARTMENT  OF  THE  INTERIOR 
[NV-930-1 430-01;  N-62752] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  proposes  to  withdraw  5,360 
acres  of  reserved  Federal  minerals  from 
mining  and  9,459.66  acres  of  public 
lands  from  surface  entry  and  mining  as 
part  of  the  Ash  Meadows  National 
Wildlife  Refuge,  Nye  County,  Nevada. 
The  reserved  Federal  minerals  and 
public  lands  proposed  for  withdrawal 
are  located  within  the  existing  boundary 
of  the  refuge.  This  notice  closes  these 
lands  for  up  to  2  years  from  settlement, 
sale,  location,  and  entry  under  the 
general  land  laws,  including  the  mining 
laws.  This  notice  does  not  affect  private 
lands  within  the  boundary.  This 
application  replaces  withdrawal 
applications  N-53691  and  N-59336, 
which  have  been  canceled. 
DATES:  Comments  should  be  received  on 
or  before  November  10,  1998. 
ADDRESSES:  Comments  should  be  sent  to 
the  Nevada  State  Director,  BLM,  1340 
Financial  Blvd.,  P.O.  Box  12000,  Reno, 
Nevada  89520. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office,  702-861-6532. 
SUPPLEMENTARY  INFORMATION:  On  July 
22,  1998  a  petition  was  approved 
allowing  the  U.S.  Fish  and  Wildlife 
Service  to  file  an  application  to 
withdraw  the  following  described 
public  lands  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  and 
the  following  described  reserved 
Federal  mineral  interest  from  location 
and  entry  under  the  mining  laws, 
subject  to  valid  existing  rights: 

Mount  Diablo  Meridian 


tal  Public  Lands 

T.  17  S..  R.  50  E., 

Sec. 

9,  lots  7  and  8: 

Sec. 

10,  lot  12; 

Sec. 

14,  lot  11: 

Sec. 

15,  lots  1  to  4. 

inclusive; 

Sec. 

17.  EV2NEV4; 
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Sec.  19,  lot  14; 

Sec.  21,  lots  5  and  6; 

Sec.  22,  lots  1  to  5.  inclusive,  WV2SEV4. 

andSE'/iSEV*; 
Sec.  23,  lots  3  and  4; 
Sec.  26,  SV2; 
Sec.  27; 

Sec.  28,  EV2NEV4; 
Sec.  29,  NEV«  NVV'A; 
Sec.  32,  NEV4  NEV«,  SVaNfE'/.,  and 

NVzSEV*; 
Sec.  34,  NEV4; 
Sec.  35,  NEV4,  NV2NWV,,  SW'aNWV,, 

WV2SWV4,  EV2SEV«.  and  NW'ASE'A; 
Sec.  36,  WV2  and  SEV«SEV«. 
T.  17S.,R.  51  E., 

Sec.  31,  lot  4,  SEV«SVVV4,  and  SWV4SEV4; 
Sec.  32,  SV2NWV4. 
T.  18  S.,R.  50  E., 

Sec.  1,  lots  1  to  4,  inclusive; 

Sec.  2,  lots  1  and  2,  SV2NEV4,  and  SE'A; 

Sec.  3,  SWV4SWV4; 

Sec.  9,  WV2NWV4; 

Sec.  10,  EV2; 

Sec.  11,  NV2NWV4  and  WV2SWV4: 

Sec.  12,  WV2NEV4  and  NW'A; 

Sec.  13.  SWV4NEV4,  SEV4SWV4, 

NWV4SEV4,  EV2WV2SWV4SEV4,  and 

EV2SWV4SEV4; 
Sec.  14,  NEV4.  NWV4SEV4,  and  SE'ASE'A; 
Sec.  15,  EV2  and  EV2SWV4; 
Sec.  23; 
Sec.  24,  EV2NEV4,  NWV4NEV4,  WV2SWV4, 

and  NV2NWV4; 
Sec.  25,  SV2NV2  and  NW'ANW'A: 
Sec.  26,  NEV4. 
T.  18S..R.  51  E., 
Sec.  5,  lot  1; 
Sec.  6,  lots  2  to  6.  inclusive,  SWV4NEV4, 

SEV4NWV4,  NEV4SWV4.  and  SEV4; 
Sec.  7,  NEV4  and  EV2NWV4; 
Sec.  8,  NW'A; 
Sec.  18,  lots  2  to  4.  inclusive,  SWV4NEV4, 

SEV4NWV4,  and  EV2SWV4; 
Sec.  19,  lots  1  and  2,  EV2NEV4,  NWV4NEV4, 

SWV4NEV4,  EV2N\VV4,  EV2SWV4,  and 

SEV4; 
Sec.  20.  WV2EV2  and  WV2; 
Sec.  29,  WV2NEV4  and  NW'A; 
Sec.  30,  lot  2,  NEV4  (excluding  patent  #27- 

70-009),  and  EV2NWV4. 

The  areas  described  aggregate 
9,459.66  acres  in  Nye  County. 

lb)  Reserved  Federal  Minerals 

T.  17S.,R.  50  E., 

Sec.  10,  lots  9,  10,  n.  13,  and  14; 

Sec.  16,  NWV4NWV4; 

Sec.  20.  NEV4; 

Sec.  21,  lots  1  to  4,  inclusive; 

Sec.  28,  SWV4SWV4,  EV2SVVV4,  SEV4; 

Sec.  29,  NWV4NEV4,  SWV4SWV4.  EV2SEV4; 

Sec.  33,  WV2NWV4,  NV2NEV4,  SW'ANfE'A; 

Sec.  34,  WV2,  SEV4; 
T.  18S.,R.  50  E., 

Sec.  2,  W'/2; 

Sec.  3,  lots  1  to  3.  inclusive.  SE'A; 

Sec.  4,  lot  3.  SV2NWV4.  SWV4.  WV2SEV4; 

Sec.  9,  EV2NWV4,  WV2EV2; 

Sec.  10,  NWV4,  NEV4SWV4; 

Sec.  11,  N'/2NEV4,  SEV4SVVV4,  SWiASE'A; 

Sec.  12,EV2NEV4. 
T.  17S.,R.  51  E.. 

Sec.  31.  SEV4NEV4.  EV2SEV4: 

Sec.  32,  SWV4. 
T.  18  S.,R.  51  E., 


Sec.  5,  lots  2  to  4,  inclusive.  SV2NV2.  S'/z; 
Sec.  6,  lots  1  and  7,  SEV4NEV4.  SE'aSW'A; 
Sec.  7,  lots  1  and  2; 
Sec.  8,  EV2.  SWV4; 
Sec.  17,WV2EV2,  WV2; 
Sec.  18,  SEV4NEV4,  SE'A; 
Sec.  30,  NEV4  (within  patent  #27-70- 
0091). 

The  areas  described  aggregate  5,360 
acres  in  Nye  County. 

The  public  lands  and  reserved  Federal 
minerals  proposed  for  withdrawal  are 
within  the  existing  boundary-  of  the  Ash 
Meadows  Wildlife  Refuge.  Private  lands 
within  the  existing  boundary  are  not 
affected  by  this  notice. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  vievys  in  writing  to  the 
Nevada  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  a  public 
meeting  in  connection  with  the 
proposed  withdrawal  will  be  held  at  a 
later  date.  A  notice  of  the  time  and  place 
will  be  published  in  the  Federal 
Register  and  a  newspaper  in  the  general 
vicinity  of  the  lands  to  be  withdrawn  at 
least  30  days  before  the  scheduled  date 
of  the  meeting.  The  application  will  be 
processed  in  accordance  with  the 
regulations  set  forth  in  43  CFR  Part 
2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  rights-of-way,  leases,  and  permits. 

The  temporary  segregation  of  the 
lands  in  connection  with  a  withdrawal 
application  or  proposal  shall  not  affect 
administrative  jurisdiction  over  the 
lands,  and  the  segregation  shall  not  have 
the  effect  of  authorizing  any  use  of  the 
lands  by  the  U.S.  Fish  and  Wildlife 
Service. 

The  applications.  N-53691  and 
59336,  published  in  the  57  FR  4057, 
Feburary  3.  1992,  and  the  61  FR  36756, 
July  12,  1996,  repectively,  have  been 
canceled. 

Dated:  Augusts.  1998. 
William  K.  Stowers, 

Lands  Team  Lead 

[FR  Doc.  98-21577  Filed  8-11-98;  8:45  am] 

BILUNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Preparation  of  an  Environmental 
Assessment  for  a  Notice  to  Lessees  To 
Reduce  Nitrogen  Oxides  Emissions  in 
the  Central  Planning  Area  of  the  Gulf 
of  Mexico 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Preparation  of  an  Environmental 

Assessment. 

SUMMARY:  Minerals  Management  Service 
(MMS)  is  beginning  preparation  of  an 
Environmental  Assessment  (EA)  for  a 
Notice  to  Lessees  (NTL)  to  reduce 
Nitrogen  Oxides  (NOx)  emissions  in  the 
Central  Planning  Area  (CPA)  of  the  Gulf 
of  Mexico. 

DATES:  Comments  due  to  MMS 
September  7,  1998.  Draft  EA  for  public 
review  November  16,  1998.  The  EA 
completed  January-  25.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Oulf  of  Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  New  Orleans.  Louisiana 
70123-2394.  Terrv  Scholten.  telephone 
(504) 736-1720. 

SUPPLEMENTARY  INFORMATION:  The  MMS 
prepares  EA's  for  proposals  which  relate 
to  exploration  for  and  the  development/ 
production  of  oil  and  gas  resources  on 
the  Gulf  of  Mexico  Outer  Continental 
Shelf  (OCS).  The  EAs  examine  the 
potential  environmental  effects  of 
activities  described  in  the  proposed 
action,  present  MMS'  conclusions 
regarding  the  significance  of  those 
effects,  and  are  used  as  a  basis  for 
determining  whether  or  not  approval  of 
the  proposal  constitutes  major  Federal 
actions  that  significantly  affect  the 
quality  of  the  human  environment  in 
the  sense  of  the  National  En\ironmental 
Policy  Act,  Section  102(2)(C). 

The  proposed  action  to  be  anah  zed  in 
this  EA  is  a  NTL  to  require  best 
available  control  technology  for  NOx 
emissions  on  all  facilities  in  the  CPA. 
The  EA  will  also  analyze  other 
alternatives,  as  well  as  the  no  action 
alternative.  The  analysis  in  the  EA  will 
examine  the  potential  environmental 
effects  of  the  proposal  and  alternatives 
regarding  potential  impacts  on  coastal 
areas  in  the  CPA. 

The  MMS  requests  interested  parties 
to  submit  comments  regarding  any 
information  or  issues  that  should  be 
addressed  in  the  EA  to  Gulf  of  Mexico 
OCS  Region.  Minerals  Management 
Service,  1201  Elmwood  Park  Boulevard. 
New  Orleans.  Louisiana  70123-2394  by 
September  7,  1998.  After  completion  of 
the  EA,  MMS  will  make  a  decision  on 
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NOx  controls  to  be  required  in  the  short 
term. 

Dated:  August  6.  1998. 
Chris  C.  Oynes, 

Regional  Director.  Gulf  of  Mexico  DCS  Region. 
(FR  Doc.  98-21582  Filed  8-U-98;  8.45  ami 

BILUNG  CODE  43ia-MR-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Comprehensive  Management  Plan/ 
Environmental  Impact  Statement 
Oregon,  California,  Mormon  Pioneer, 
and  Pony  Express  National  Historic 
Trails 

agency:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  Availability  of  Draft 
Environmental  Impact  Statement  for 
Oregon,  California,  Mormon  Pioneer, 
and  Pony  Express  National  Historic 
Trails. 

summary:  Pursuant  to  section  102(2)  (c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
(NPS)  announces  the  availability  of  a 
draft  environmental  impact  statement 
and  comprehensive  management  plan 
(EIS/CMP)  for  the  Oregon.  California, 
Mormon  Pioneer,  and  Pony  Express 
National  Historic  Trails. 
DATES:  The  DEIS/CMP  will  remain 
available  for  public  review  through 
October  19,  1998.  Public  meetings  held 
concerning  the  DEIS/CMP  will  be 
announced  at  a  later  date. 
ADDRESSES:  Comments  on  the  draft  EIS 
shall  be  submitted  to  the 
Superintendent.  Long  Distance  Trails 
Office,  324  S.  State  St.,  Suite  250,  Salt 
Lake  City,  UT  84145. 

Copies  of  the  draft  EIS  will  be 
available  for  review  at  the  public 
libraries  in  the  counties  crossed  by  the 
trails.  A  list  with  the  specific  addresses 
will  be  made  available  to  the  mailing 
list  associated  with  this  project.  For 
additional  information  contact: 
Superintendent,  Long  Distance  Trails 
Office,  324  S.  State  St.,  Suite  250,  SaU 
Lake  City,  Utah  84145  (801)  539-4095. 
Planning  and  Environmental  Quality, 
Intermountain  Support  Office — 
Denver,  National  Park  Service,  12795 
W.  Alameda  Parkway,  Lakewood,  CO 
80228, (303)  969-2851  [or  (303) 969- 
28321. 
Office  of  Public  Affairs,  National  Park 
Service,  Department  of  the  Interior, 
18th  and  C.  Streets  N\V.  Washington, 
DC  20240,  (202)  208-6843. 
SUPPLEMENTARY  INFORMATION:  This  Draft 
Environmental  Impact  Statement  for  the 


Comprehensive  Management  Plan 
presents  and  proposal  and  an  alternative 
for  guiding  future  management  of  the 
four  national  historic  trails.  The  plan 
serves  as  a  coordinating  document  that 
provides  broad-based  policies, 
guidelines,  and  standards  for 
admini.stering  the  four  trails  in  such  a 
manner,  as  to  ensure  the  protection  of 
trail  resources,  their  interpretation  and 
continued  use.  Both  alternatives  aim  to 
balance  resource  preservation  and  use. 
Alternative  1  (current  conditions) 
reflects  the  wide  variability  in  the 
administration  and  management, 
resource  protection  strategies,  and 
interpretation,  visitor  experience,  and 
use  that  exists  today.  Alternative  2  (the 
proposal)  focuses  on  enhancing  resource 
protection  and  visitor  use.  It  calls  for  an 
improved  visitor  experience  through 
integrated  development  and 
programming  and  a  copiprehensive 
strategy  for  resource  pfotection, 
including  an  ambitious  program  to 
inventory  and  monitor  resources  that 
would  bring  together,  in  one  location, 
information  currently  dispersed. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent  Long  Distance  Trails 
Office  at  the  above  address  and  phone 
number. 

Dated;  August  4,  1998. 
Michael  D.  Snyder, 

Acting  Regional  Director.  Intermountain 

Region.  National  Pork  Sen'ice. 

[FR  Doc.  98-21464  Filed  8-11-98:  8:45  am) 

BILLING  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

Electrolytic  Manganese  Dioxide  From 
Greece  and  Japan 

Dismissal  of  Request  for  Institution  of 
a  Section  751(b)  Review  Investigation 

AGENCY:  United  States  International 
Trade  Commission  (Commission). 
ACTION:  Dismissal  of  a  request  to 
institute  a  section  751(b)  investigation 
concerning  the  Commission's 
affirmative  determinations  in 
investigations  Nos.  731-TA-406  and 
408  (Final):  Electrolytic  Manganese 
Dioxide  from  Greece  and  Japan.' 

SUMMARY:  The  Commission  determines, 
pursuant  to  section  751(b)  of  the  Tariff 


Act  of  1930  (the  Act)  2  and  Commission 
rule  207.45,3  that  the  subject  request 
does  not  show  changed  circumstances 
sufficient  to  warrant  institution  of  an 
investigation  to  review  the 
Commission's  affirmative 
determinations  in  investigations  Nos. 
731-TA-406  and  408  (Final): 
Electrolytic  Manganese  Dioxide  from 
Greece  and  Japan.  EMD  is  provided  for 
in  subheading  2820.10.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Fischer  (202-205-3179)  or  Vera  Libeau 
(202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  S\V, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  at  http:// 
www.usitc.gov. 

Background  Information 

On  May  26,  1998,  the  Commission 
received  a  request  to  review  its 
affirmative  determination,  as  it  applied 
to  imports  from  Greece  (the  request),  in 
light  of  changed  circumstances, 
pursuant  to  section  751(b)  of  the  Act.-* 
The  request  was  filed  by  counsel  on 
behalf  of  Eveready  Battery  Company 
(Eveready),  St.  Louis,  MO.  Eveready  is 
one  of  three  U.S.  producers  of  EMD.  The 
company  is  a  captive  producer  of  EMD 
and  a  purchaser  of  EMD  from  other  U.S. 
and  foreign  manufacturers.  EMD  is  a 
major  ingredient  in  the  manufacture  of 
dry  cell  batteries  used  in  portable 
electronic  devices. 

Pursuant  to  section  207.45(b)  of  the 
Commission's  Rules  of  Practice  and 
Procedure,^  the  Commission  published 
a  notice  in  the  Federal  Register  on  June 
3,  1998,6  requesting  comments  as  to 
whether  the  alleged  changed 
circumstances  warranted  the  institution 
of  review  investigations.  The 
Commission  received  comments  in 
support  of  the  request  from  Eveready 
(the  requester)  and  Tosoh  Hellas,  A.I.C., 
a  Greek  producers  of  EMD. ^  Comments 


'  The  request  concerned  onlv  imports  frnm 
Greece.  However,  as  the  alleged  changed 
circumstances  predominantly  related  to  the 
domestic  industry-,  the  Commission  also  solicited 
co.-nments  on  the  possibility  to  self-initiating  a 
review  of  the  outstanding  order  on  imports  from 
Japan. 


M9U.S.C.  §  1675(b). 

•  19  CFR  207.45. 

MQU.S.C.  §  1675(b). 

M9  CFR  207.45(b). 

^■63  FR  30254. 

'Both  Eveready  and  Tosoh  Hellas,  while 
supporting  the  initiation  of  a  section  751(b)  review 
investigation  with  respect  to  Greece,  oppose  the 
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in  opposition  to  the  request  were 
received  from  Chemetals,  Inc.  and  Kerr- 
McGee  Chemical  (Kerr-McGee),  LLC, 
U.S.  producers  of  EMD. 

Analysis: 

In  considering  whether  to  institute  a 
review  investigation  under  section 
751(b),  the  Commission  will  not 
institute  such  an  investigation  unless  it 
is  persuaded  there  is  sufficient 
information  demonstrating: 

(1)  That  there  are  significant  changed 
circiunstances  from  those  in  existence  at 
the  time  of  the  original  investigations; 

(2)  That  those  changed  circumstances 
are  not  the  natural  and  direct  result  of 
the  imposition  of  the  antidumping  and/ 
or  countervailing  duty  orders,  and; 

(3)  That  the  changed  circumstances, 
allegedly  indicating  that  revocation  of 
the  order  would  not  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  the  domestic  industry,  warrant 
a  full  investigation. 8 

After  consideration  of  the  request  for 
review  and  the  response  to  the  notice 
inviting  comments,  the  Commission  has 
determined,  pursuant  to  section  751(b) 
of  the  Act  and  Commission  rule  207.45, 
that  the  information  of  record,  including 
the  request  and  the  comments  received 
in  response  to  the  notice,  does  not  show 
changed  circumstances  sufficient  to 
warrant  institution  of  investigations  to 
review  the  Commission's  affirmative 
determinations  in  investigations  Nos. 
731-TA-406  and  408  (Final): 
Electrolytic  Manganese  Dioxide  from 
Greece  and  Japan. 

The  request  alleged  the  following 
changed  circumstances:  (1)  the  addition 
of  a  third  recognized  type  of  EMD  (high- 
drain  alkaline  EMD),  (2)  structural 
changes  in  battery  consumption,  and  (3) 
the  impending  unavailability  of  supply 
of  regular  and  high-drain  alkaline  EMD 
from  U.S.  producers  and  producers  in 
countries  not  subject  to  antidumping 
orders.  The  information  available  on  the 
record  does  not  persuade  us  that  a  full 


Commission  self-initiating  such  a  review 
investigation  concerning  Japan. 

«See.  19  U.S.C.  §  1675(b)(2)(A):  Heavy  Forged 
Handtools  from  the  People's  Republic  of  China.  62 
FR  36305  (July  7.  1997):  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Germany  and  the 
Netherlands,  61  FR  17319  (April'ig.  1996):  A. 
Hirsh,  Inc.  v.  United  States.  737  F.Supp.  1186  (CIT 
1990:  Avesta  A  v.  United  States.  724  F.  Supp.  974 
(CIT  1988).  aff'd  914  F.2d  232  (Fed.  Cir.  1990):  and 
Avesta  AB  v.  United  States.  689  F.  Supp.  1173  (CIT 
1988). 

In  the  Uruguay  Round  Agreements  Act  of  1994 
(the  URAA),  Congress  changed  the  substantive 
standard  applicable  to  changed  circumstances 
reviews  from  whether  the  domestic  industry  would 
be  materially  injured  or  threatened  with  material 
injury  if  the  order  were  revoked  to  whether 
revocation  of  the  order  is  likely  to  lead  to  the 
continuation  or  recurrence  of  material  injury  to  the 
domestic  industry. 


investigation  is  warranted  for  any  of 
these  allegations.  In  particular: 

Addition  of  a  third  recognized  type  of 
EMD.  The  requester  asserts  that  there  is 
a  recognized  new  type  of  EMD  high- 
drain  alkaline  EMD  that  has  been 
introduced  to  the  market  since  the 
Commission's  original  investigations. 
While  Eveready  provided  evidence 
concerning  the  existence  of  new  high- 
drain  batteries,^  Eveready  failed  to 
provide  specific  evidence  supporting  its 
claim  of  a  separate  and  new  product 
such  as  chemical  specifications, 
certifications,  contracts,  pricing,  or 
other  information  about  its  own  efforts 
to  develop  such  a  new  product  either 
internally  or  with  suppliers.  Moreover, 
Chemetals  and  Kerr-McGee,  through 
sworn  affidavits,  directly  refuted  the 
commercial  use  of  such  a  new  product. 

Structural  changes  in  battery 
consumption. — The  requester  asserts 
that  there  has  been  a  fundamental  and 
permanent  shift  in  batter>'  consumption 
toward  smaller  AA  and  AAA  cell 
batteries  with  a  corresponding  increase 
in  demand  for  standard  and  "high- 
drain"  alkaline  EMD.  The  record 
indicates  a  continuing  shift  in  batterj' 
consumption  from  larger  C  and  D  cells 
(predominantly  used  in  lighting 
applications)  to  smaller  AA  and  AAA 
(predominantly  used  in  higher-drain 
portable  electronic  devices).  While 
evidence  of  a  shift  in  the  composition  of 
demand  can  be  a  factor  supporting 
institution  of  a  changed  circumstances 
review,  the  Commission  finds  that 
institution  is  not  warranted  in  this  case. 
Although  the  record  evidence  indicates 
that  there  has  been  a  shift  in  the 
composition  of  demand,  there  is  no 
record  evidence  that  this  shift  has 
resulted  in  a  shift  to  a  new,  high-drain 
EMD,  as  alleged  by  Eveready.  Indeed, 
since  Eveready  failed  to  provide  specific 
evidence  of  a  new  high-drain  EMD,  the 
underlying  basis  for  Eveready's 
assertion  does  not  exist. 

Impending  "short-supply"  of  regular 
and  high-drain  alkaline  EMD. — The 
requester  asserts  that  the  U.S.  industry 
is  operating  at  full  capacity  and  that  the 
industry  faces  unsurmountable  barriers 
to  expansion  that  will  prohibit  it  from 
meeting  anticipated  future  demand  for 
EMD.  Additionally,  the  requester  asserts 
that  EMD  from  all  non-subject  foreign 
sources  has  already  been  allocated  to 
other  purchasers  and  that  Everyeady's 
only  available  source  of  "high-drain" 


'Based  on  the  record,  it  apears  that  gains  in 
performance  exhibited  by  new  high-drain  batteries 
are  the  result  of  improvements  in  batterv  design  and 
not  the  result  of  a  new  type  of  high-drain  EMD.  The 
record  reflects  that  EMD  currently  employed  in 
high-drain  applications  is  in  fact  high  quality 
standard  alkaline  EMO. 


EMD  is  from  Greece.  Despite  the 
requester's  anecdotal  claims,  it  failed  to 
provide  specific  evidence  regarding  the 
U.S.  industr\''s  capacity  limitations, 
Eveready's  own  production  limitations, 
Eveready's  attempts  to  work  with  other 
U.S.  producers,  or  its  efforts  to  qualif>' 
or  procure  EMD  from  non-subject  and 
subject  sources  including  Greece.  Both 
Chemetals  and  Kerr-McGee  provided 
substantial  evidence  to  contradict 
Eveready's  claims,  most  telling  being  an 
analysis  of  prices.  It  appears  that 
alkaline  EMD  prices  have  remained 
relatively  stable  in  recent  years  and  do 
not  reflect  the  severe  supply  limitations 
that  are  alleged  to  be  present  in  the 
market.  Moreover,  Chemetals  and  Kerr- 
McGee  have  indicated  their  willingness 
and  ability  to  increase  supplies  of 
qualified  EMD  to  Eveready  through  the 
negotiation  and  signing  of  long-term 
supply  contracts. 

In  light  of  the  above  analysis,  the 
Commission  determines  that  institution 
of  a  review  investigation  under  section 
751(b)  of  the  Act  concerning  the 
Commission's  affirmative 
determinations  in  investigations  Nos. 
731-TA-^06  and  408  (Final): 
Electrol\-tic  Manganese  Dioxide  from 
Greece  and  Japan,  is  not  warranted. 

issued:  .August  6.  1998 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary- 
|FR  Doc.  98-21618  Filed  8-11-98;  8:45  am] 

BtLUNG  CODE  7D2(M>2-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  332-396] 

Economic  Trends  and  Barriers  to 
Trade  in  Products  Covered  by  the  WTO 
Agreement  on  Agriculture 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  public  hearing. 

EFFECTIVE  DATE:  August  3,  1998. 
SUMMARY:  Following  receipt  of  a  request 
on  July  20,  1998,  from  the  U.S.  Trade 
Representative  (USTR),  the  Commission 
instituted  investigation  No.  332-396, 
Economic  Trends  and  Barriers  to  Trade 
in  Products  Covered  by  the  WTO 
Agreement  on  Agriculture,  under 
section  332(g)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1332(g)). 
FOR  FURTHER  INFORMATION:  Industrv- 
specific  information  may  be  obtained 
from  Cathv  Jabara  (202-205-3309)  or 
Roger  Corey  (202-205-3327).  Office  of 
Industries,  U.S.  International  Trade 
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Commission.  VVastiington,  DC  20436. 
For  information  on  the  legal  aspects  of 
this  investigation  contact  William 
Gearhart  of  the  Office  of  the  Gt;nerai 
Counsel  (202-205-3091).  News  media 
should  contact  Peg  O'Laughlin.  Office  of 
External  Relations  (202-205-1819). 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the  TDD 
terminal  on  (202)'205-1810. 

Background 

The  USTR  has  requested  that  the 
Commission  provide  a  report  containing 
an  informational  and  anaU'tical  resource 
base  to  assist  the  Administration  in  the 
upcoming  WTO  negotiations  on 
agriculture  trade  to  begin  in  late  1999. 
As  requested  by  USTR,  in  preparing  its 
report,  the  Commission  will  examine 
the  following  sectors  (including  both  the 
basic  commodity  and  its  processed 
products,  as  appropriate):  grains: 
oilseeds  (including  peanuts):  dairy: 
animals  and  animal  products,  other  than 
dair)';  sugar  and  other  sweeteners:  wine: 
cotton;  fruits  and  vegetables  (and  tree 
nuts);  and  other  products  as  covered  in 
the  WTO  Agreement  on  Agriculture. 
The  examination  will  include; 

(1)  Recent  trends  in  trade,  production, 
and  other  relevant  economic  variables 
in  these  sectors; 

(2)  Barriers  and/or  distortions  in 
major  countries  and  product  markets 
affecting  this  trade;  and 

(3)  Methodologies  for  assessment  of 
the  effects  of  changes  in  various  trade 
rules  in  each  of  these  sectors  upon  the 
trade  and  economic  interests  of  the 
United  States. 

The  report  will  also  include 
summaries  of  the  information 
developed,  both  with  respect  to  sector 
trends  and  trade  barriers. 

As  requested,  the  Commission  plans 
to  transmit  its  report  to  USTR  by  Julv 
20.  1999,  USTR  has  indicated  portions 
of  the  report  will  be  classified  as 
"Gonfidential"  and  will  also  be  regarded 
as  an  inter-agency  memorandum  that 
\vill  contain  predecisional  advice  and  be 
subject  to  the  deliberative  process 
privilege. 

Preliminary  Written  Comments 

(1)  In  order  to  assist  the  Commission 
in  identifying  the  barriers  and/or 
distortions  referred  to  above,  the 
Commission  requests  that  interested 
parties  provide  preliminary  written 
comments  on  such  barriers  and/or 
distortions  by  November  30,  1998.  (2) 
All  preliminary  written  comments 
should  be  addressed  to  the  Secretary. 
United  States  International  Trade 
Commission.  500  E  Street  SW, 
Washington,  DC  20436.  (3)  Interested 


parties  are  also  encouraged  to  provide 
further  information  at  the  public  hearing 
and  in  prehearing  and  posthearing 
briefs/statements. 

Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building.  500  E  Street  SW.  Washington, 
DC,  beginning  at  9:30  a.m.  on  March  16, 
1999.  All  persons  will  have  the  right  to 
appear,  by  counsel  or  in  person,  to 
present  information  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street  SW. 
Washington,  DC,  20436,  no  later  than 
5:15  p.m.,  March  2,  1999.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  fded  not  later  than 
5:15  p.m.,  March  4,  1999:  the  deadline 
for  filing  posthearing  briefs  or 
statements  is  5:15  p.m.,  March  31,  1999. 
In  the  event  that,  as  of  the  close  of 
business  on  March  2,  1999,  no  witnesses 
are  scheduled  to  appear  at  the  hearing, 
the  hearing  will  be  canceled.  Any 
person  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  to  the 
Commission  (202-205-1816)  after 
March  2,  1999  to  determine  whether  the 
hearing  will  be  held. 

Written  Submissions 

In  lieu  of,  or  in  addition  to, 
participating  in  the  hearing,  interested 
parties  are  invited  to  submit  written 
statements  concerning  the  matters  to  be 
addressed  by  the  Commission  in  its 
report  on  this  investigation.  Commercial 
or  financial  information  that  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  201.6  of  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFR 
201.6).  All  written  submissions,  except 
for  confidential  business  information, 
will  be  made  available  in  the  Office  of 
the  Secretary  to  the  Commission  for 
inspection  by  interested  parties.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  5:15  p.m.  on 
March  31,  1999.  All  submissions  should 
be  addressed  to  the  Secretary,  United 
States  International  Trade  Commission, 
500  E  Street  SW.  Washington,  DC 
20436. 


Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  (http://www.usitc.gov). 

List  of  Subjects 

WTO,  agricultural  trade,  production, 
barriers,  distortions,  grains,  oilseeds, 
dairy,  animals  and  animal  products, 
sugar  and  other  sweeteners,  wine, 
cotton,  fruits  and  vegetables.  Agreement 
on  Agriculture,  and  methodologies. 

Issued:  .August  5,  1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc.  98-21619  Filed  8-11-98;  8:45  am) 

BILLING  CODE  702(M)2-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Request  OMB  Emergency 
Approval;  National  Survey  of  Police 
Executives,  District  Commanders  and 
Agencies. 

The  Department  of  Justice,  Office  of 
Community  Oriented  Policing  Services 
(COPS)  has  submitted  the  following 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  OMB  approval 
has  been  requested  by  August  17,  1998. 
If  granted,  the  emergency  approval  is 
only  valid  for  180  days.  All  comments 
and/or  questions  pertaining  to  this 
pending  request  for  emergency  approval 
must  be  directed  to  OMB,  Office  of 
Information  and  Regulatory  Affairs, 
Attention;  Department  of  Justice  Desk 
Officer.  Washington,  DC  20530. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  until  October  13, 
1998.  During  the  60-day  regular  review 
all  comments  and  suggestions,  or 
questions  regarding  additional 
information,  to  include  obtaining  a  copy 
of  the  proposed  information  collection 
instrument  with  instructions,  should  be 
directed  to  the  COPS  Office,  Program/ 
Policy  Support  and  Evaluation  Division, 
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COPS  Office,  U.S.  Department  of  Justice, 
1100  Vermont  Avenue,  N\V., 
Washington,  DC  20530.  Comments  also 
may  be  submitted  to  the  COPS  Office 
via  facsimile  to  202-633-1386.  Your 
comments  should  address  one  or  ore  of 
the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  the  Form/Collection: 
National  Survey  of  Police  Executives, 
District  Commanders  and  Agencies. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  COPS  28/01.  Office  of 
Community  Oriented  Policing  Services, 
U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  A  sample  of  local  law 
enforcement  agency  heads  and  precinct/ 
district  commanders  that  have  received 
grant  funding  from  the  COPS  Office  will 
be  surveyed  regarding  the  nature  and 
extent  of  community  policing 
implementation  in  their  agencies  and 
precincts/districts. 

to  uphold  its  mandate,  the  COPS 
Office  has  awarded  hiring  and 
redeployment  grants,  innovative  grants, 
and  training  grants  to  over  10,000  law- 
enforcement  agencies  nationwide. 
While  the  COPS  Office  has  made 
significant  strides  in  funding  officers  it 
is  important  to  consider  the  1994  Crime 
Bill  and  the  emergence  of  COPS  in  a 
long-term  perspective.  The  proposed 
survey  aims  to  answer  questions 
regarding  the  nature  and  extent  of 
community  policing  implementation 
across  the  United  States. 

COPS  data  and  prior  national  surveys 
of  community  policing  implementation 


are  limited  in  their  capacity  to  describe 
how  extensive  community  policing 
implementation  is.  In  addition,  existing 
data  sets  do  not  permit  exploration  of 
the  likelihood  that  implementation  of 
community  policing  varies  within 
jurisdictions  particularly  large  ones  that 
are  decentralized  to  precinct  or  district 
levels.  The  National  Sur\'ev  of  Police 
Executives.  District  Commanders  and 
Agencies  will  be  able  to  capture 
variations  within  a  jurisdiction. 

Surveys  will  incorporate  elements 
that  the  COPS  Office  has  identified  as 
key  components  of  community  policing 
and  will  draw  upon  prior  surveys,  other 
literature,  and  prior  knowledge  to 
develop  a  comprehensive  listing  of 
community  policing  elements. 
Questions  will  provide  more  precise 
information  about  the  extent  to  which 
each  element  is  implemented. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  This  collection  is  being 
conducted  in  two  phases  as  a  pilot 
survey  and  a  larger  follow-up  sur\'ev. 
Two  sections.  Section  A  and  Section  B 
will  be  utilized;  a  total  of  approximately 
6700  respondents  will  be  surveyed. 
Estimated  time  to  complete  Section  A  is 
20  minutes  with  no  preparation  time; 
estimated  time  to  complete  Section  B  is 
1.5  hours  including  preparation  time. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours]  associated  with  the 
collection:  Approximately  6141.6  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  August  6.  1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 

IFR  Doc.  98-21574  Filed  8-11-98;  8:45  am] 
BILUNG  CODE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

International  Competition  Policy 
Advisory  Committee  (ICPAC);  Notice  of 
Meeting 

agency:  Department  of  Justice. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  International  competition 
Policy  Advisory  Committee  (the 
"Advisory-  Committee")  will  hold  its 
second  meeting  on  September  11,  1998. 
The  Advisory  Committee  was 
established  by  the  Department  of  Justice 


to  provide  advice  regarding  issues 
relating  to  international  competition 
policy;  specifically,  how  best  to 
cooperate  with  foreign  authorities  to 
eliminate  international  anticompetitive 
cartel  agreements,  how  best  to 
coordinate  United  States'  and  foreign 
antitrust  enforcement  efforts  in  the 
review  of  multinational  mergers,  and 
how  best  to  address  issues  that  interface 
international  trade  and  competition 
policy  concerns  The  meeting  will  be 
held  at  The  Carnegie  Endowment  for 
International  Peace,  Root  Conference 
Room,  1779  Massachusetts  Avenue. 
N.W.,  Washington.  D.C.  20036  and  will 
begin  at  10:00  a.m.  EST  and  end  at 
approximately  4:00  p.m.  The  agenda  for 
the  meeting  will  be  as  follow-s: 

1.  Enforcement  Cooperation. 

2.  International  Merger  Review. 

3.  Trade  and  Competition  Policy 
Interface  Issues. 

4.  Work  Program:  Next  Steps. 
Attendance  is  open  to  the  interested 

public,  limited  by  the  availability  of 
space.  Persons  needing  special 
assistance,  such  as  sign  language 
interpretation  or  other  special 
accommodations,  should  notify  the 
contact  person  listed  below  as  soon  as 
possible.  Members  of  the  public  may 
submit  written  statements  bv  mail, 
electronic  mail,  or  facsimile  at  any  time 
before  or  after  the  meeting  to  the  contact 
person  listed  below  for  consideration  by 
the  Advisory  Committee.  All  written 
submissions  will  be  included  in  the 
public  record  of  the  Advisor\- 
Committee.  Oral  statements  from  the 
public  will  not  be  solicited  or  accepted 
at  this  meeting.  For  further  information 
contact:  Merit  Janow,  c/o  Eric  J.  Weiner. 
U.S.  Department  of  Justice,  Antitrust 
Division.  601  D  Street.  N.W..  Room 
10024,  Washington.  D.C.  20530, 
Telephone:  (202)  616-2578,  Facsimile: 
(202)  514-4508,  Electronic  mail: 
icpac@usdoj.gov. 
Merit  E.  Janow, 

Executive  Director.  International  Competition 

Policy  .'\dvison'  Committee. 

IFR  Doc.  98-21642  Filed  8-11-98;  8:45  am) 

BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

[INS  No.  1936-98] 

Immigration  and  Naturalization  Service 
User  Fee  Advisory  Committee:  Meeting 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Notice  of  meeting. 
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Committee  meeting:  Immigration  and 
Naturalization  Service  User  Fee 
Advisory  Committee. 

Date  and  time:  Wednesday,  November 
18,  1998,  at  1:00  p.m. 

Place:  Immigration  and  Naturalization 
Service  Headquarters  425  I  Street,  N\V., 
Washington,  DC  20536,  Shaughnessy 
Conference  Room — 6th  Floor. 

Status:  Open.  18th  meeting  of  this 
Advisory  Committee. 

Purpose:  Performance  of  advisory 
responsibilities  to  the  Commissioner  of 
the  Immigration  and  Naturalization 
Service  pursuant  to  section  286(k)  of  the 
Immigration  and  Nationality  Act,  as 
amended,  8  U.S.C.  1356(k)  and  the 
Federal  Advisory  Committee  Act  5 
U.S.C.  app.  2.  The  responsibilities  of 
this  standing  Advisory  Committee  are  to 
advise  the  Commissioner  of  the 
Immigration  and  Naturalization  Service 
on  issues  related  to  the  performance  of 
airport  and  seaport  immigration 
inspection  services.  This  advice  should 
include,  but  need  not  be  limited  to,  the 
time  period  during  which  such  services 
should  be  performed,  the  proper 
number  and  deployment  of  inspection 
officers,  the  level  of  fees,  and  the 
appropriateness  of  any  proposed  fee. 
These  responsibilities  are  related  to  the 
assessment  of  an  immigration  user  fee 
pursuant  to  section  286(d)  of  the 
Immigration  and  Nationality  Act,  as 
amended.  8  U.S.C.  1356(d).  The 
Committee  focuses  attention  on  those 
areas  of  most  concern  and  benefit  to  the 
travel  industry,  the  traveling  public,  and 
the  Federal  Government. 

Agenda: 

1.  Introduction  of  the  Committee 
members. 

2.  Discussion  of  administrative  issues. 

3.  Discussion  of  activities  since  last 
meeting. 

4.  Discussion  of  specific  concerns  and 
questions  of  Committee  members. 

5.  Discussion  of  future  traffic  trends. 

6.  Discussion  of  relevant  written 
statements  submitted  in  advance  by 
members  of  the  public. 

7.  Scheduling  of  next  meeting. 
Public  participation:  The  meeting  is 

open  to  the  public,  but  advance  notice 
of  attendance  is  requested  to  ensure 
adequate  seating.  Persons  planning  to 
attend  should  notify  the  contact  person 
at  least  5  days  prior  to  the  meeting. 
Members  of  the  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting  to  the  contact  person 
for  consideration  by  this  Advisory- 
Committee.  Only  wTitten  statements 
received  by  the  contact  person  at  least 
5  days  prior  to  the  meeting  will  be 
considered  for  discussion  at  the 
meeting. 


Contact  person:  Charles  D. 
Montgomery,  Office  of  the  Assistant 
Commissioner,  Inspections,  Immigration 
and  Naturalization  Service,  Room  4064, 
425  I  Street,  NW.,  Washington,  DC 
20536,  telephone  (202)  616-7498  or  fax 
(202) 514-8345. 

Dated:  August  4.  1998. 
Doris  Meissner, 

Commissioner.  Immigmtion  and 

Naturalization  Service. 

(FR  Doc.  98-21561  Filed  8-11-98:  8:45  am] 

BILLING  CODE  4410-1(>-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 


[OJP(OJJDP)-1195] 


RIN1 121-2831 


Notice  of  Meeting  of  ttie  Coordinating 
Council  on  Juvenile  Justice  and 
Delinquency  Prevention 

AGENCY:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
ACTION:  Notice  of  meeting. 

SUPPLEMENTARY  INFORMATION:  A  meeting 

of  the  Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention  will 
take  place  in  the  District  of  Columbia, 
beginning  at  2:00  p.m.  on  Wednesday, 
August  19,  1998  and  ending  at  4:00  p.m. 
on  August  19,  1998.  Expedited 
scheduling  considerations  for  this 
meeting  precluded  the  full  notice 
period.  In  addition  to  this  notice, 
attendees  of  meetings  held  since  the 
Coordinating  Council  was  reconstituted 
to  include  practitioner  members  will  be 
notified  separately  of  this  meeting. 

This  advisory  committee,  chartered  as 
the  Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention, 
will  meet  at  Jefferson  Middle  School, 
located  at  801  Seventh  St.  SW., 
Auditorium,  Washington,  D.C.  20024. 

The  Coordinating  Council,  established 
pursuant  to  Section  3(2)A  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2,  will  meet  to  carry  out  its  advisory 
functions  under  Section  206  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended. 
This  meeting  will  be  open  to  the  public. 
For  security  reasons,  members  of  the 
public  who  are  attending  the  meeting 
must  contact  the  Juvenile  Justice 
Resource  Center  by  close  of  business 
August  17,  1998.  The  point  of  contact  is 
Jan  Shaffer  who  can  be  reached  at  (301) 
519-5886.  The  public  is  further  advised 


that  a  picture  identification  is  required 

to  enter  the  building. 

Shay  Bilchik, 

Administrator.  Office  of  Juvenile  Justice  and 

Delinquency  Prevention. 

|FR  Doc.  98-21567  Filed  8-11-98;  8:45  am] 

BILUNG  CODE  4410-18-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration,  Office  of  Records 
Services — Washington,  DC. 
action:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
September  28,  1998.  Once  the  appraisal 
of  the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@arch2.nara.gov. 
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Requesters  must  cite  the  control 
number,  which  appears  in  parentheses 
after  the  name  of  the  agency  which 
submitted  the  schedule,  and  must 
provide  a  mailing  address.  Those  who 
desire  appraisal  reports  should  so 
indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Miller,  Director,  Modem 
Records  Programs  (NWM),  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001.  Telephone:  (301)713-7110. 
E-mail:  records.mgt@arch2.nara.gov. 
SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA  approval,  using  the 
Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
the  records  to  conduct  its  business. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  Most 
schedules,  however,  cover  records  of 
only  one  office  or  program  or  a  few 
series  of  records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 


NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Psnding 

1.  Department  of  Agriculture,  Animal 
Plant  Health  Inspection  Service, 
Scientific  Services  Division  (Nl— 463- 
96-1,  38  items,  34  temporary  items). 
Records  relating  to  the  regulation  of  the 
environmental  release,  import,  field 
testing,  and  inter-state  movement  of 
genetically-engineered  crops  and 
organisms.  Administrative  records, 
permit  files,  and  files  relating  to 
petitions  to  deregulate  currently 
regulated  crops  or  organisms  are 
proposed  for  disposal.  Special  studies 
and  records  covering  policy  and 
guidelines  are  proposed  for  permanent 
retention. 

2.  Department  of  Commerce.  Patent 
and  Trademark  Office  (Nl-241-98-2.  5 
items,  5  temporary  items).  Network  and 
systems  operations  and  maintenance 
records  from  the  Office  of  the  Chief 
Information  Officer  and  textual  and 
electronic  records  for  four  electronic 
systems  which  perform  day-to-day 
administrative  functions:  Job 
Application  Rating  System,  Patent 
Search  Room  Badge  System,  Enterprise 
Call  Center  System,  and  the  Revenue 
Accounting  and  Management  Svstem. 

3.  Department  of  Defense,  Office  of 
the  Secretary  of  Defense  (Nl-330-98-3, 
2  items,  2  temporary  items).  Reduction 
in  the  retention  period  for  health 
research  protocols  and  grants,  which 
were  previously  approved  for  disposal. 
Electronic  versions  of  these  records 
created  by  electronic  mail  and  word 
processing  applications  are  also 
proposed  for  disposal. 

4.  Department  of  Defense,  Office  of 
the  Secretary  of  Defense  (Nl-330-98-2, 
4  items,  4  temporary  items).  Reduction 
in  the  retention  period  for  records 
relating  to  continuing  nursing  and 
medical  education  programs,  which 
were  previously  approved  for  disposal. 
Electronic  versions  of  these  records 
created  by  electronic  mail  and  word 
processing  applications  ai-e  also 
proposed  for  disposal. 

5.  Department  of  Housing  and  Urban 
Development  (Nl-207-98^,  6  items,  6 
temporary  items).  Budget  Office  subject 
files  primarily  dealing  with  the 
Administrative  Operations  Fund. 
Records  date  from  the  period  1958  to 
1972.  Also  included  are  Federal 
Housing  Administration  computer 
printouts  relating  to  insurance  reser\'es 
and  mortgage  and  major  home 
improvement  loan  insurance. 


6.  Congressional  Commission  on 
Servicemembers  and  Veterans 
Transition  Assistance  (Nl-220-98-9.  5 
items,  2  temporary  items).  Panel  files 
and  electronic  mail  and  word 
processing  records.  Files  proposed  for 
permanent  retention  include  subject 
files,  reports  and  other  publications  and 
the  files  of  the  executive  director  and 
the  executive  administrative  director. 

7.  Social  Security  Administration. 
Division  of  Representative  Payment  and 
Evaluation  (Nl-4 7-98-1,  1  item.  1 
temporary  item).  Form  SSA-6233-BK 
"Representative  Payee  Report  of 
Benefits  and  Dedicated  Account", 
which  is  a  statement  of  monthly  benefits 
and  funds  in  a  dedicated  account 
involving  Title  XVI  or  concurrent 
claims. 

8.  Tennessee  Valley  Authority, 
Procurement  Division  {Nl-142-98-15.  2 
items,  2  temporary  items).  Electronic 
data  interchange  trading  agreements 
including  related  electronic  mail  and 
word  processing  records.  These 
administrative  records  allow  the  agency 
to  transmit  common  business 
documents  electronically  to  agency 
vendors. 

9.  Tennessee  Valley  Authority, 
Resource  Group  (Nl-142-98-12,  1  item. 
1  temporan,-  item).  Computer  printouts 
from  a  defunct  agency  program 
containing  data  concerning  land  use. 
facilities,  crops,  livestock  and  fertilizer 
use.  A  sample  of  these  records  was 
previously  approved  for  permanent 
retention. 

10.  Tennessee  Valley  Authority. 
Human  Resources  Division  (Nl-142- 
97-27,  1  item,  1  temporan,'  item).  Files 
of  a  defunct  agency  study  group  tasked 
with  studying  options  for  health  care 
and  other  employee  benefit  programs. 

Dated:  [uly  31.  1998, 
Geraldine  N.  PhilUps. 
Acting  Assistant  Archivist  for  Record 
Services — Washington.  DC. 
|FR  Doc.  98-21592  Filed  8-11-98;  8:45  am] 

BILUNG  CODE  751S-01-P 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Public  Hearing  on  Bus 
Crashworthiness 

The  National  Transportation  Safety 
Board  will  convene  a  public  hearing 
beginning  at  10:00  a.m.,  local  time  on 
Wednesday,  August  12.  1998.  at  the 
Riviera  Resort  Hotel,  2901  Las  Vegas 
Blvd  South,  Las  Vegas,  Nevjda.  For 
more  information,  contact  )eanmarie 
Poole.  NTSB  Office  of  Highwav  Safety  at 
(202)  314-6440  or  Terry  VViUiams, 
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NTSB  Office  of  Public  Affairs  at  (202) 
314-6100. 

Dated:  August  6.  1998. 
Rhonda  Underwood, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  98-21560  Filed  8-11-98;  8:45  am] 

BILLING  CODE  7533-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Number  40-2259] 

Pathfinder  Mines  Corporation; 
Applications,  Hearings, 
Determinations,  Etc. 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  Receipt  of  Application 
from  Pathfinder  Mines  Corporation  to 
change  two  site-reclamation  milestones 
in  Condition  61  of  Source  Material 
License  SUA-672  for  the  Lucky  Mc. 
Wyoming  uranium  mill  site.  Notice  of 
Opportunity  for  a  Hearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  received,  by 
letter  dated  July  23,  1998,  an  application 
from  Pathfinder  Mines  Corporation 
(PMC)  to  amend  License  Condition  (LC) 
61  of  its  Source  Material  License  No. 
SUA-672  for  the  Lucky  Mc,  Wyoming 
uranium  mill  site.  The  license 
amendment  application  proposes  to 
modify  LC  61  to  change  the  completion 
date  for  two  site-reclamation  milestones. 
The  new  dates  proposed  by  PMC  would 
extend  completion  of  placement  of  the 
final  radon  barrier  cover  over  tailings 
pile  and  placement  of  the  erosion 
protection  cover  by  three  years  and 
three  months. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  W.  Haque,  Uranium 
Recovery  Branch,  Division  of  Waste 
Management,  U.S.  Nuclear  Regulatorv' 
Commission.  Washington,  DC  20555. 
Telephone  (301)  415-6640. 
SUPPLEMENTARY  INFORMATION:  The 
portion  of  LC  61  with  the  proposed 
changes  would  read  as  follows: 

A.  (3)  Placement  of  final  radon  barrier 
designed  and  constructed  to  limit  radon 
emissions  to  an  average  flux  of  no  more 
than  20  pCi/m-/s  above  background — 
December  31,  2001. 

B.  (1)  Placement  of  erosion  protection 
as  part  of  reclamation  to  comply  with 
Criterion  6  of  Appendix  A  of  10  CFR 
Part  40— December  31,  2002. 

PMC's  application  to  amend  LC  61  of 
Source  Material  License  SUA-672, 
which  describes  the  proposed  changes 
to  the  license  condition  and  the  reasons 


for  the  request  is  being  made  available 
for  public  inspection  at  the  NRC's 
Public  Document  Room  at  2120  L  Street. 
NW  (Lower  Level),  Washington,  DC 
20555. 

The  NRC  hereby  provides  notice  of  an 
opportunity  for  a  hearing  on  the  license 
amendment  under  the  provisions  of  10 
CFR  Part  2,  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings."  Pursuant  to  §  2.1205(a), 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing.  In  accordance 
with  §  2.1205(c),  a  request  for  hearing 
must  be  filed  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  request  for  a  hearing  must 
be  filed  with  the  Office  of  the  Secretary, 
either: 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North. 
11555  Rockville  Pike.  Rockville.  MD 
20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Attention:  Docketing  and  Service 
Branch. 

In  accordance  with  10  CFR  2.1205(e), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

(1)  The  applicant.  Pathfinder  Mines 
Corporation,  935  Pendell  Boulevard, 
P.O.  Box  730,  Mills,  Wyoming  82644, 
Attention:  Tom  Hardgrove;  and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike.  Rockville.  MD  20852,  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 


In  addition,  members  of  the  public 
may  provide  comments  on  the  subject 
application  within  45  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  comments  may  be 
provided  to  David  L.  Meyer,  Chief, 
Rules  Review  and  Directives  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  August  1998. 

Joseph  J.  Holonich. 

Chief.  Uranium  Recovery  Branch.  Division 
of  Waste  Management.  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  98-21605  Filed  8-11-98;  8:45  am) 

BILUNG  COOE  759(M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-338  and  50-339] 

In  the  Matter  of  Virginia  Electric  and 
Power  Company  North  Anna  Power 
Station,  Unit  Nos.  1  and  2;  Exemption 

The  Virginia  Electric  and  Power 
Company  (VEPCO,  the  licensee)  is  the 
holder  of  Facility  Operating  License 
Nos.  NPF-4  and  NPF-7.  which 
authorize  operation  of  the  North  Anna 
Power  Station  (NAPS).  Unit  Nos.  1  and 
2.  The  licenses  provide,  among  other 
things,  that  the  licensee  is  subject  to  all 
rules,  regulations,  and  orders  of  the 
Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  facility  consists  of  two 
pressurized-water  reactors  at  the 
licensee's  site  located  in  Louisa  County, 
Virginia. 

II 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR).  Section  20.1703, 
"Use  of  individual  respiratory 
protection  equipment"  requires  in 
subsection  (a)(1)  that  ".  .  .  the  licensee 
shall  use  only  respiratory  protection 
equipment  that  is  tested  and  certified  or 
had  certification  extended  by  the 
National  Institute  for  Occupational 
Safety  and  Health/Mine  Safety  and 
Health  Administration  (NIOSH/ 
MSHA)."  Further.  10  CFR  20.1703(c) 
requires  that  "the  licensee  shall  use  as 
emergency  devices  only  respiratory 
protection  equipment  that  has  been 
specifically  certified  or  had  certification 
extended  for  emergency  use  by  NIOSH/ 
MSHA."  and 

10  CFR  Part  20.  Appendix  A. 
Protection  Factors  for  Respirators. 
Footnote  d.2  (d),  states  that  "...  the 
protection  factors  apply  for  atmosphere- 
supplying  respirators  only  when 


Federal  Register /Vol.  63,  No.  155 /Wednesday.  August  12,  1998 /Notices 


43199 


supplied  with  adequate  respirable  air. 
Respirable  air  shall  be  provided  of  the 
quality  and  quantity  required  in 
accordance  with  NIOSH/MSHA 
certification  (described  in  30  CFR  part 
11).  Oxygen  and  air  shall  not  be  used  in 
the  same  apparatus."  By  letter  dated 
March  3,  1998,  as  supplemented  May  5, 
1998,  the  licensee  requested  an 
exemption  from  certain  requirements  of 
10  CFR  20.1703(a)(1),  10  CFR  20.1703(c) 
and  10  CFR  Part  20,  Appendix  A, 
Footnote  d.2  (d). 

Pursuant  to  10  CFR  20.2301,  the 
Commission  may,  upon  application  by  a 
licensee  or  upon  its  own  initiative,  grant 
an  exemption  from  the  requirements  of 
the  regulations  in  Part  20  if  it 
detennines  that  the  exemption  is 
authorized  by  law  and  would  not  result 
in  undue  hazard  to  life  or  property. 

Ill 

The  NAPS  1&2  containments  are 
designed  to  be  maintained  at 
subatmospheric  pressure  during  power 
operations.  The  containment  pressure 
can  range  from  9.0  to  11.0  pounds  per 
square  inch  absolute  (psia).  This 
containment  environment  could 
potentially  impact  personnel  safety  due 
to  reduced  pressure  and  resulting 
oxygen  deficiency.  Such  environment 
requires  the  use  of  a  Self-Contained 
Breathing  Apparatus  (SCBA)  with 
enriched  oxygen  breathing  gas.  The 
licensee  initially  purchased  Mine  Safety 
Appliances,  Inc.  (MSA)  Model  401 
open-circuit,  dual-purpose,  pressure- 
demand  SCBAs  constructed  of  brass 
components  which  were  originally 
intended  for  use  with  compressed  air. 
The  licensee  qualified  the  Model  401 
cylinders  for  use  with  35%  oxygen/65% 
nitrogen  following  the 
recommendations  of  the  Compressed 
Gas  Association's  Pamphlet  C-10, 
Recommended  Procedures  for  Changes 
of  Gas  Service  for  Compressed  Gas 
Cylinders,  which  established 
procedures  to  utilize  these  devices  with 
an  enriched  oxygen  mixture.  The 
licensee  is  currently  using  these  SCBAs 
with  35%  oxygen/65%  nitrogen  instead 
of  compressed  air.  The  MSA  Model  401 
SCBA  has  received  the  NIOSH/MSHA 
certification  for  use  with  compressed 
air,  but  has  not  been  tested  for  35% 
enriched  oxygen  applications.  Using 
these  SCBAs  without  the  NIOSH/MSHA 
certification  requires  an  exemption  from 
10  CFR  20.1703(a)(1),  10  CFR  20.1703(c) 
and  10  CFR  Part  20,  Appendix  A, 
Protection  Factors  for  Respirators, 
Footnote  d.2.(d). 

IV 

Pursuant  to  10  CFR  20.1703(a)(2), 
SCBAs  that  have  not  been  tested  or 


certified  or  for  which  certification  has 
not  been  extended  by  NIOSH/MSHA 
require  a  demonstration  by  testing  or 
reliable  test  information  that  the 
material  and  performance 
characteristics  of  the  equipment  are 
capable  of  providing  the  proposed 
degree  of  protection  under  anticipated 
conditions  of  use.  VEPCO  contracted 
with  National  Aeronautic  and  Space 
Administration's  (NASA)  White  Sand 
Test  Facility  (WSTF)  and  Lawrence 
Livermore  National  Laboratory  (LLNL) 
to  conduct  applicable  oxygen 
compatibility  testing.  WSTF  evaluated 
the  compatibility  of  the  MSA  Custom 
4500  SCBA  (testing  of  the  model  "MSA 
Custom  4500"  envelops  the  lower 
pressure  applications  of  models  "MSA 
Ultralite"  and  "Model  401")  with  an 
oxygen-enriched  breathing  gas  mixture. 
Based  on  these  evaluations,  the  licensee 
concluded  that  compatibility  exists 
provided  1)  all  hydrocarbon 
contamination  is  removed,  2)  the  SCBAs 
are  maintained  so  as  to  preclude  the 
introduction  of  hydrocarbon 
contamination,  and  3)  the  temperature 
of  the  system  does  not  exceed  135°  F 
when  the  regulator  is  first  activated. 
LLNL  also  concluded  that  an  MSA 
Custom  4500,  equipped  with  the 
interchangeable  silicone  facepiece, 
meets  the  National  Fire  Protection 
Association  Flame  and  Heat  Test 
requirements  whether  operated  with 
35%  oxygen/65%  nitrogen  breathing  gas 
mixture  or  with  compressed  air. 

The  licensee  has  indicated  that  the 
above  conditions  are  met  as  follows:  (1) 
the  MSA  repair  guidance  stipulates  that 
no  hydrocarbon-based  compounds  are 
to  be  used  within  the  pressure  boundary^ 
during  maintenance,  (2)  the  SCBAs  are 
required  to  be  stored  and  repaired  in 
clean,  dry  locations  free  of  chemical 
contamination,  (3)  containment  average 
temperature  is  required  by  Technical 
Specification  to  be  less  than  or  equal  to 
120°F  at  NAPS  1&2,  and  (4)  VEPCO 
procedural  guidance  presently  requires 
that  SCBAs  using  35%  oxygen  65% 
nitrogen  breathing  gas  mixture  be 
equipped  with  a  silicone  facepiece. 
VEPCO  has  also  stated  that  it  has  over 
20  years  of  actual  safe  operating 
experience  using  SCBAs  with  35% 
oxygen/65%  nitrogen  mixture  with  no 
incidents  of  oxygen-induced  failure  or 
equipment  maintenance  problems 
associated  with  the  enriched  oxygen 
operation. 

The  combination  of  the  existing 
NIOSH/MSHA  certification  of  the 
SCBAs  (with  compressed  air),  the 
testing  of  the  SCBA  with  the  enriched 
oxygen-nitrogen  mixture  conducted  for 
VEPCO  by  NASA  and  LLNL.  and 
VEPCO's  safe  use  history  constitutes  an 


adequate  basis  for  granting  the 
requested  exemption  to  permit  the  use 
of  MSA  SCBAs  Model  401.  Custom  4500 
and  Ultralite  with  35%  oxygen-65% 
nitrogen  breathing  air  mixture  in  the 
sub-atmospheric  containments  of  NAPS, 
Units  1  and  2. 


Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
20,2301,  the  requested  exemption  is 
authorized  by  law,  and  will  not  result  in 
undue  hazard  to  life  or  property. 
Therefore,  the  Commission  hereby 
grants  an  exemption  from  the 
requirements  of  10  CFR  20.1703(a)(1). 
10  CFR  20.1703(c)  and  10  CFR  Part  20. 
Appendix  A.  Footnote  d.2.(d),  for  North 
Anna  Power  Station.  Unit  1  and  Unit  2, 
provided  VEPCO  uses  SCBAs  identified 
and  meeting  the  formal  testing  outlined 
above  and  follows  the  above  described 
conditions. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (63  FR  40324). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Mainland,  this  31st  dav 
of  July.  1998. 

For  the  Nuclear  Regulatory  Commission. 

Samuel  ).  Collins, 

Director.  Office  of  \uclear  Reactor 
Regulation. 

[FR  Doc.  98-21606  Filed  8-11-98.  8:45  am] 

BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulator^'  Commission. 

DATES:  Weeks  of  August  10.  17.  24.  and 
31,  1998. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Mar\iand. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  August  10 

There  are  no  meetings  the  week  of 
August  10. 

Week  of  August  17 — Tentative 

Wednesday,  August  19 

11:30  a.m. — Affirmation  Session  (Public 
Meeting)  (if  needed) 
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Wt'ek  of  August  24 — Tentative 
Tuesday,  August  25 

10:00  a.m.— Briefing  on  10  CFR  Part 
70 — Proposed  Rulemaking, 
"Revised  Requirements  for  the 
Domestic  Licensing  of  Sf)ec;ial 
Nuclear  Material"  (Publi(.  Meeting) 
(Contact:  Elizabeth  Ten  Eyck,  'M)l- 
415-7212) 

Wednesday,  August  2fi 

2:00  p.m. — Briefing  on  Status  of 

Activities  with  CN\VR.-\  and  HLW 
Program  (Public  Meeting)  (Contact: 
Mike  Bell,  301-415-7286) 

3:30  p.m. — Affirmation  Se.ssion  (Public 
Meeting)  (if  needed) 

Week  of  August  31 

Wednesday,  September  2 

10:00  a.m.— Briefing  on  PR.^ 

Implementation  Plan  (Public 
Meeting)  (Contact:  Tom  King,  301- 
415-5828) 

11:30  a.m. — Affirmation  Session  (Public 
Meeting)  (if  needed) 

Thursday,  September  3 

10:00  a.m.  and  1:30  p.m.— All 
Employees  Meetings  (Public 
Meetings)  on  "The  Green"  Plaza 
.\rea  between  buildings  at  White 
Flint  (Contact:  Bill  Hill— 30 1-415- 
1661) 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  .status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  Person  for  more  information: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://vvww.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers:  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it.  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  vvmh@nrc.gov  or 
dkvv@nrc.gov. 

Dated:  August  7.  1998. 
William  M.  Hill,  Jr., 

SECY  Tracking  Officer.  Office  of  the 

Secretary'. 

|FR  Doc.  98-21667  Filed  8-7-98;  4:14  pm| 

BILUNG  CODE  7590-0 1 -M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97^15,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  July  20, 
1998,  through  July  31,  1998.  The  last 
biweekly  notice  was  published  on  July 
29,  1998' (63  FR  40551). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 


However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administration  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North.  11545  Rockville 
Pike,  Rockville,  Maryland  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
The  filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  11,  1998,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
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petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 


Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  IX!  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  N\V., 
Washington  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555^001,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  No.  50-318,  Calvert  Cliffs 
Nuclear  Power  Plant,  Unit  No.  2,  Calvert 
County,  Maryland 

Date  of  amendment  request:  July  20, 
1998. 


Description  of  amendment  request: 
Baltimore  Gas  and  Electric  Company 
(BGE)  request  a  modification  involving 
replacing  the  service  water  (SRW)  heat 
exchangers  writh  new  plate  and  frame 
heat  exchangers  having  increased 
thermal  performance  capability.  A 
similar  license  amendment  dated 
February  8,  1998,  was  granted  to 
Operating  License  No.  DPR-53— Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  1. 

The  planned  modification  for  Unit  2 
is  virtually  identical  to  the  one  just 
completed  for  Unit  1  during  the  spring 
1998  refueling  outage.  The  only 
exception  is  the  addition  of  an  extra 
manual  valve  in  the  Unit  2  system  to 
isolate  the  bypass  line  for  maintenance. 
This  additional  manual  valve  is  needed 
due  to  the  change  in  location  of  the  tie- 
in  to  the  main  header.  (The  Unit  1 
bypass  line  ties  into  the  main  header 
downstream  of  a  control  valve; 
therefore,  it  did  not  need  a  separate 
isolation  valve  for  maintenance.) 

The  saltwater  and  SRW  piping 
configuration  will  be  modified  as 
necessary  to  allow  proper  fit-up  to  the 
new  components.  A  flow  control 
scheme  to  throttle  saltwater  flow  to  the 
heat  exchangers  and  the  associated 
bypass  lines  will  be  added.  Saltwater 
strainers  with  an  automatic  flushing 
arrangement  will  be  added  upstream  of 
each  heat  exchanger.  The  majority  of  the 
physical  work  associated  with  this 
modification  is  restricted  to  the  SRW 
pump  room. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

None  of  the  systems  associated  with  the 
proposed  modification  are  accident  initiators. 
The  SVV  and  SRW  Systems  are  used  to 
mitigate  the  effects  of  accidents  analyzed  in 
the  UFSAR  [Updated  Final  Safetv  Analvsis 
Report).  The  SW  and  SRW  Systems  provide 
cooling  to  safety-related  equipment  following 
an  accident.  They  supp)ort  accident 
mitigation  functions:  therefore,  the  proposed 
modification  does  not  increase  the 
probability  of  an  accident  previouslv 
evaluated. 

The  proposed  modification  will  increase 
the  heat  removal  capacity  of  the  SRW 
System.  The  design  provided  under  this 
activity  ensures  that  the  safetv  features 
provided  by  the  SW  and  SRW  are 
maintained,  and  in  some  instances  enhanced; 
i.e..  the  availability  of  importani-to-safetv 
equipment  required  to  mitigate  the 
radiological  consequences  of  an  accident 
described  in  the  UFSAR  is  enhanced  bv  the 
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flexibility  and  increased  thermal  mdri^in 
provided  with  this  design. 

Thf  redundant  cooling  capac;ity  of  the  SW 
and  SRVV  Systems  have  not  been  altered. 
Furthermore,  the  proposed  activity  will  not 
change,  degrade,  or  prevent  actions  described 
or  assumed  in  any  accident  described  in  the 
L'FSAR.  The  proposed  activity  will  not  alter 
any  assumptions  previously  made  in 
evaluating  the  radiological  consequences  of 
any  accident  described  in  the  IJFSAK. 
Therefore,  the  consequences  of  an  accident 
previously  evaluated  in  the  UFSAR  have  not 
increased. 

Therefore,  the  proposed  modification  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  VVouid  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  activity  involves  modifying 
the  SVV  and  SRVV  System  components 
necessary  to  support  the  installation  of  new 
SRVV  heat  exchangers.  None  of  the  systems 
associated  with  this  modification  are 
identified  as  accident  initiators  in  the 
UFSAR.  The  SW  and  SRVV  Systems  are  used 
to  mitigate  the  effects  of  accidents  analyzed 
in  the  UFSAR.  None  of  the  functions 
required  of  the  SRVV  or  SVV  System  have  been 
changed  by  this  modification.  This  activity 
does  not  modify  any  system,  structure,  or 
component  such  that  it  could  become 
accident  initiator,  as  opposed  to  its  current 
role  as  an  accident  mitigator. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  Safety  design  basis  for  the  SVV  and 
SRVV  System  is  the  availability  of  sufficient 
cooling  capacity  to  ensure  continued 
operation  of  equipment  during  norma'  and 
accident  conditions.  The  redundant  cooling 
capacity  of  these  systems,  assuming  a  single 
failure,  is  consistent  with  assumptions  used 
in  the  accident  analysis. 

The  design,  procurement,  installation,  and 
testing  of  the  equipment  associated  with  the 
proposed  modification  are  consistent  with 
the  applicable  codes  and  standards  governing 
the  original  systems,  structiu'es,  and 
components.  The  design  of  instruments  and 
associated  cabling  ensures  that  physical  and 
electrical  separation  of  the  two  subsystems  is 
maintained  Common-mode  failure  is  not 
introduced  by  the  activity.  The  equipment  is 
qualified  for  the  service  conditions  stipulated 
for  that  environment.  New  cable  and 
raceways  for  this  design  will  be  installed  in 
accordance  with  seismic  design 
requirements.  The  additional  electrical  load 
has  been  reviewed  to  ensure  the  load  limits 
for  the  vital  lE  buses  are  not  exceeded.  The 
circuits  and  components  related  to  the 
control  valves  control  loops  are  safety- 
related,  are  similar  to  those  used  for  the  other 
safety-related  flow  control  functions.  The 
proposed  modification  will  not  have  any 
adverse  effects  on  the  safety-related  functions 
of  the  SVV  and  SRVV  Systems. 

For  the  above  reasons,  the  existing 
licensing  bases  have  not  been  altered  by  the 


proposed  modification.  This  activity  will  not 
reduce  the  margin  of  safety  as  it  exists  now. 
In  fact,  the  margin  of  safety  has  been 
increased  by  this  activity  due  to  the  increase 
in  the  thermal  capacity  of  the  dual  train 
design  (i.e..  two  heat  exchangers  per  train 
versus  one  heat  exchanger  per  train  of  the 
original  design)  and  the  increased  availability 
of  safety-related  components. 

Therefore,  this  proposed  modification  does 
not  significantly  reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calveri  County  Library,  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NVV., 
Washington.  DC  20037. 

NRC  Project  Director:  S.  Singh  Bajwa, 
Director. 

Duquesne  Light  Company,  et  ai.  Docket 
Nos.  50-334  and  50-412.  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Sbippingport,  Pennsylvania 

Date  of  amendment  request:  July  13, 
1998. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Beaver  Valley  Power  Station. 
Unit  Nos.  1  and  2  (BVPS-1  and  BVPS- 
2)  Updated  Final  Safety  Analysis  Report 
(UFSAR)  descriptions  of  the  Intake 
Structure  main  entrance  and 
interconnecting  cubicle  doors.  The 
current  UFSAR  descriptions  state  that 
the  cubicle  access  doors  are  open  to 
permit  excess  water  from  a  major  pipe 
rupture  to  flow  out  of  the  cubicles 
thereby  avoiding  internal  flooding.  The 
proposed  changes  would  address  a  new 
failure  mode  of  safety-related  equipment 
that  had  not  been  previously  considered 
for  BVPS— 1.  The  proposed  changes 
would  state  that  the  cubicle 
interconnecting  flood  protection  doors 
are  normally  closed  with  their  inflatable 
seals  depressurized  and  that  the 
associated  security/ fire  doors  are 
normally  closed.  The  proposed  door 
closure  arrangement  is  intended  to 
protect  the  safety-related  equipment  in 
the  interconnecting  cubicles  from  the 
consequences  of  potential  internal 
flooding. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  revises  the  text  of  the 
UFSAR  for  Unit  1  and  Unit  2  to  describe  how 
protection  is  provided  against  potential 
internal  floods  in  the  cubicles  that  house  the 
Unit  1  River  Water  and  Unit  2  Service  Water 
Pumps.  The  previous  description  concluded 
that  the  Unit  1  River  Water  pumps  were 
protected  because  open  cubicle  access  doors 
will  permit  excess  water  to  flow  out  of  the 
cubicles.  The  practice  that  has  changed,  and 
is  described  in  the  proposed  revisions  to  the 
Unit  1  and  Unit  2  UFSARs,  will  provide 
protection  of  the  Unit  1  River  Water  Pumps 
and  the  Unit  2  Service  Water  Pumps  so  that 
no  flooding  event  can  adversely  affect  more 
than  one  Unit  1  or  Unit  2  pump.  Therefore, 
it  can  be  concluded  that  the  proposed 
changes  do  not  involve  any  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  effect  of  flooding  the  pump  cubicles 
was  considered  in  BVPS-1  to  have  no 
adverse  effect  because  open  cubicle  access 
doors  would  permit  excess  water  to  flow  out 
of  the  cubicles,  and  pipe  cracks  in  moderate 
energy  piping  was  not  pari  of  the  design 
basis.  Revising  the  door  arrangement 
described  in  the  BVPS-1  UFSAR  such  that 
the  security/fire  doors  are  normally  closed, 
requires  that  the  effects  of  flooding  be 
considered.  Engineering  analysis  shows  that 
a  moderate  energy  pipe  crack,  (i.e.,  the 
BVPS-2  design  basis  internal  flood), 
produces  a  leak  rate  of  1162  gpm.  which 
results  in  a  maximum  water  level  of  0.82  feet, 
with  the  security/fire  doors  closed.  The  water 
level  in  the  adjacent  cubicle  would  reach  a 
level  at  0.37  feet.  This  is  below  the  level 
which  would  cause  failures  of  the  MCCs 
[Motor  Control  Centers)  in  the  pump 
cubicles. 

The  maximum  leak  rate  from  a  failure  of 
a  Unit  1  rubber  expansion  joint  in  a  pump 
cubicle  would  result  in  water  rising  to  a  level 
which  would  cause  the  MCCs  to  be  flooded 
and  fail;  therefore,  maintaining  the  flood 
door  between  the  adjacent  cubicles  closed 
limits  the  impact  to  a  single  train. 

Failure  of  a  single  train  of  River  Water  is 
analyzed  in  the  USAR;  therefore,  this  change 
would  not  introduce  a  new  or  different  type 
of  accident. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  in  the  Unit  1  and 
Unit  2  UFSARs  describes  how  protection  is 
provided  for  the  Unit  1  River  VVater.  and  the 
Unit  2  Service  Water  pumps.  Protection  of 
the  LInit  1  River  Water  Pumps  and  the  Unit 
2  Service  Water  pumps  is  provided  so  that 
no  flooding  event  can  adversely  affect  more 
than  one  Unit  1  or  Unit  2  pump.  Therefore, 
it  can  be  concluded  that  the  proposed 
changes  do  not  involve  any  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
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satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa,  PA 
15001. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  N\V., 
Washington,  DC  20037. 

NRC  Project  Director:  Robert  A.  Capra. 

Duquesne  Light  Company,  et  al..  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request:  July  9, 
1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3/4.7.1.1 
and  associated  Bases  for  both  units.  TS 
3.7.1.1  currently  provides  requirements 
for  reducing  the  power  range  high 
neutron  flux  trip  setpoint  when  one  or 
more  main  steam  safety  valves  are 
inoperable.  The  current  basis  for 
determining  the  amount  of  trip  setpoint 
reduction  has  been  determined  to  be 
non-conservative.  The  proposed 
amendment  would  specify  maximum 
allowable  reactor  power  level  based  on 
the  number  of  operable  main  steam 
safety  valves  rather  than  requiring  a 
reduction  in  reactor  trip  setpoint.  This 
change  would  be  consistent  with  the 
NRC  staffs  guidance  provided  in  the 
NRC's  improved  Standard  Technical 
Specifications  for  Westinghouse  plants 
(NUREG-1431,  Revision  1).  The 
maximum  allowable  reactor  power  level 
with  inoperable  safety  valves  would  be 
calculated  based  on  the 
recommendations  of  Westinghouse 
Nuclear  Safety  Advisory  Letter  (NSAL) 
94-01.  The  proposed  change  to  the  Unit 
1  TS  3.7.1.1  would  also  delete  reference 
to  2  loop  operation  since  2  loop 
operation  is  not  a  licensed  condition  for 
either  unit. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  will  generally 
incorporate  the  Improved  Standard  Technical 
Specification  (IST.S)  main  steam  safety  valve 
(MSSV)  requirements  of  NUREG-143i  into 
Specification  3.7.1,1  and  associated  Bases. 
The  Unit  1  specification  currently  includes 
reference  to  2  loop  operating  requirements  in 


Action  "b"  and  Table  3.7-2.  Reference  to  2 
loop  operation  is  being  deleted  since  it  is  not 
addressed  in  the  ISTS  and  is  not  a  licensed 
condition  for  these  plants.  The  limiting 
condition  for  operation  has  been  modified  to 
incorporate  the  ISTS  wording  and  requires 
MSSV  operability  in  accordance  with  Tables 
3.7-1  and  3. 7-2.  Table  3.7-1  lists  the 
maximum  allowable  power  level  as  a 
hinction  of  the  number  of  operable  .MSSVs 
per  steam  generator  and  continues  to  require 
a  minimum  of  2  operable  MSSVs  per  steam 
generator  for  continued  plant  operation. 
Table  3.7-2  specifies  the  MSSV  lift  setting 
and  tolerance  for  each  MSSV.  The  valve  lift 
setting  remains  unchanged  along  with  the 
current  tolerance  of  +1  percent  -  3  percent. 
The  Applicability  statement  has  not  been 
changed  since  it  is  consistent  with  the  ISTS 
requirements. 

Proposed  Action  "a"  applies  with  one  or 
more  inoperable  MSSVs  and  requires  that 
within  4  hours  power  must  be  reduced  in 
accordance  with  the  value  specified  in  Table 
3.7-1;  otherwise,  shut  down.  This  action 
satisfies  the  same  goal  as  the  current  action 
by  restricting  thermal  power  so  that  the 
energy  transfer  to  the  most  limiting  steam 
generator  is  not  greater  than  the  available 
relief  capacity  for  that  steam  generator 
Propwsed  Action  "b"  incorporates  additional 
conservatism  by  specifically  requiring  at  least 
2  operable  MSSVs  per  steam  generator.  This 
ensures  that  a  minimum  overpressure 
protection  is  available  during  all  applicable 
modes  of  operation.  Proposed  Action  "c" 
provides  an  exception  to  Specification  3.0.4 
which  does  not  allow  entry  into  a  mode 
where  the  Limiting  Condition  for  Operation 
(LCO)  is  not  met  and  actions  require  a 
shutdown.  This  exception  is  not  addressed  in 
the  ISTS  requirements;  however,  an 
exception  to  Specification  3.0.4  allows  entry 
into  a  mode  where  the  LCO  applies  in 
conformance  with  the  action  statements. 

Proposed  Surveillance  Requirement  4.7.1.1 
requires  verification  of  the  lift  setpoint  for 
each  MSSV  listed  in  Table  3.7-2  in 
accordance  with  the  Inservice  Test  Program 
Note  (1)  is  applied  to  Surveillance 
Requirement  4.7.1.1  to  provide  clarification 
of  the  testing  requirements,  such  that  this 
testing  is  required  only  in  Modes  1  and  2  so 
that  the  plant  can  enter  .Modes  2  and  3  where 
this  specification  applies  without  first 
performing  the  test.  .\  note  (2)  has  been 
applied  to  the  lift  setting  in  Table  3.7-2  that 
requires  a  setting  corresponding  to  the 
ambient  conditions  of  the  valve  at  the 
nominal  operating  temperature  and  pressure. 
The  ISTS  does  not  include  this  note  but  it 
has  been  included  for  consistency  with  the 
current  note  and  provides  a  clear  reminder  to 
test  personnel  of  the  required  test  conditions. 

The  safety  valve  Bases  have  been  revised 
to  generally  incorporate  the  ISTS  Bases 
which  significantly  improve  the  content  and 
understanding  of  the  MSSV  requirements. 
These  changes  are  consistent  with  the 
UFSAR  (Updated  Final  Safety  Analysis 
Report!  design  description  and  analysis 
assumptions  where  the  MSSVs  provide  the 
required  overpressure  protection.  The 
proposed  changes  are  consistent  with  the 
regulations  and  provide  additional  assurance 
that  the  secondary  side  pressure  remains 


within  the  bounds  of  the  safety  analyses, 
therefore,  the  proposed  changes  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated'' 

The  proposed  changes  generally 
incorporate  the  ISTS  MSSV  requirements  to 
ensure  adequate  secondan.-  side  overpressure 
protection  is  available  and  properly 
maintained.  The  revised  Limiting  Condition 
for  Operation  (LX;0)  limits  plant  power  level 
based  on  the  number  of  operable  MSSVs  as 
stated  in  Table  3.7-1  and  provides  the  valve 
lift  settings  and  tolerances  as  shown  in  Table 
3.7-2  The  actions  require  a  reduction  in 
power  when  the  numtjer  of  valves  is  less  than 
the  full  complement  for  each  steam  generator 
and  also  require  at  least  2  operable  .MSSVs 
per  steam  generator  When  these 
requirements  cannot  be  met  a  plant 
shutdown  is  required,  .^n  action  also 
provides  an  exception  to  Specification  3  0  4 
and  is  consistent  with  the  exception 
currently  provided.  These  actions  are  more 
conservative  than  the  current  requirements 
and  provide  additional  assurance  that 
Specification  3.7.1  1  will  continue  to  govern 
the  MSSV  limitations  in  a  manner  consistent 
with  the  accident  analyses  assumptions.  The 
revised  surveillance  requirement  provides 
clearly  understandable  testing  requirements 
to  ensure  the  MSSVs  are  adequately 
monitored  and  will  perform  in  accordance 
with  the  accident  analysis  assumptions.  The 
proposed  change  does  not  introduce  any  new 
mode  of  operation  or  require  any  physical 
modification  to  the  plant;  therefore,  this 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety'' 

The  .MSSVs  ensure  the  ASME  (American 
Society  of  Mechanical  Engineers]  Code. 
Section  III  requirements  are  maintained  to 
limit  the  secondan.  system  pressure  to  within 
no  percent  of  the  design  pressure  when 
passing  the  design  steam  flow  This  ensures 
that  the  overpressure  protection  system  can 
cope  with  all  operational  and  transient 
events.  Operation  with  less  than  the  full 
number  of  .MS.SVs  is  permitted  as  long  as 
thermal  power  is  restricted  to  meet  the  ASME 
Code  requirements.  This  limitation  is 
provided  in  the  proposed  technical 
specifications  along  with  operability  and 
surveillance  requirements  to  ensure  the  level 
of  overpressure  protection  is  maintained. 
MSSV  operability  is  defined  as  the  ability  to 
open  within  the  setpoint  tolerances,  relieve 
steam  generator  overpressure,  and  reseat 
when  pressure  has  been  reduced.  MSSV 
operability  is  determined  by  surveillance 
testing  in  accordance  with  the  Inservice  Test 
program  which  provides  assurance  that  the 
MSSVs  will  perform  their  designed  safety 
functions  to  mitigate  the  consequences  of 
accidents  that  could  result  in  a  c  hallenge  to 
the  reactor  coolant  pressure  bouidary.  The 
proposed  change  continues  to  ensure  that  the 
required  components  are  properly 
maintained  and  that  the  assumed  parameters 
are  verified  during  the  applicable  conditions 
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and  on  a  consistent  basis;  therefore,  this 
change  will  not  reduce  the  margin  of  safety- 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa,  PA 
15001. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire.  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NBC  Project  Director:  Robert  A.  Capra. 

GPU  Nuclear,  Inc.  et  al..  Docket  No.  50- 
219,  Oyster  Creek  Nuclear  Generating 
Station.  Ocean  County,  New  Jersey 

Date  of  amendment  request:  July  21, 
1998. 

Description  of  amendment  request: 
The  proposed  change  request  would 
permit  an  alternative  to  the  requirement 
to  perform  Control  Rod  Drive  (CRD) 
scram  time  testing  with  the  reactor 
pressurized  prior  to  resuming  power 
operation.  The  change  would  permit:  (1) 
scram  time  testing  with  the  reactor 
depressurized  prior  to  resuming 
operation,  and  (2)  a  second  scram  time 
test  with  the  reactor  pressure  above  800 
psig,  prior  to  exceeding  40%  reactor 
power. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated:  (or) 

There  will  not  be  an  increase  in  the 
probability  of  occurrence  of  an  accident 
previously  evaluated  in  the  Safety  Analysis 
Report  (SAR)  because  the  requested  change 
provides  additional  assurance  that  the  CRD 
System  is  able  to  perform  its  safety  function, 
and  therefore  does  not  change  the  probability 
of  occurrence  of  an  accident. 

There  will  not  be  an  increase  in  the 
consequences  of  an  accident  previously 
evaluated  in  the  Safety  Analysis  Report 
(SAR)  because  the  requested  change  will 
ensure  that  the  CRD  System  is  able  to 
perform  its  safety  function,  and  therefore 
does  not  change  the  consequences  of  an 
accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated:  (or) 

The  requested  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  first  issue  associated  with  the 


requested  change  is  increased  wear  on  the 
CRJDs,  resulting  in  increased  buffer  seal  wear 
or  failure.  This  wear  or  failure  of  the  buffer 
seal  would  result  in  difficulty  or  inability  to 
withdraw  the  rod  subsequent  to  the 
depressurized  scram.  The  safety  function  of 
the  rod  to  insert  on  a  scram  signal,  however, 
would  be  unaffected  by  this  seal  degradation. 
Therefore,  there  is  no  safety  concern  with  the 
increased  wear  due  to  performance  of  the 
cold  scram  test. 

The  other  consideration  associated  with 
the  new  requested  change  is  the  possible 
increased  risk  of  stub  tube  leakage  during  the 
cold  (depressurized)  test.  Without  the 
download  due  to  reactor  pressure,  the 
momentary  upward  loading  on  the  CRD  stub 
tube  puts  the  stub  tube  into  tension.  Any 
flaws  in  the  stub  tube  could  grow  and 
eventually  result  in  a  stub  tube  leak.  The 
likelihood  of  flaws  in  the  stub  tubes, 
however,  is  very  small,  based  on  the 
extensive  repair  work  on  the  stub  tube 
surfaces  performed  prior  to  plant  operation. 
The  integrity  of  the  stub  tube  repairs  is 
verified  by  the  1000  pound  leak  test 
performed  during  every  startup  of  the  reactor. 
This  test,  therefore,  pwses  very  minimal  risk 
of  stub  tube  leakage. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  change  will  not  decrease  the  margin  of 
safety  as  defined  in  the  basis  of  any 
Technical  Specification.  This  is  because  the 
requested  change,  like  the  existing  Technical 
Specification  test,  provides  assurance  that 
the  CRD  System  is  able  to  perform  its  safety 
function,  and  therefore  does  not  change  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  NJ  08753 

Attorney  for  licensee:  Ernest  L,  Blake. 
Jr.,  Esquire.  Shaw,  Pitman.  Potts  & 
Trowbridge.  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Cecil 
O.Thomas. 

GPU  Nuclear,  Inc.,  et  al..  Docket  No.  50- 
289,  Three  Mile  Island  Nuclear  Station, 
Unit  No.  1,  Dauphin  County, 
Pennsylvania 

Date  of  amendment  request:  June  11, 
1998 

Description  of  amendment  request: 
The  proposed  amendment  would 
incorporate  an  alternative  high  radiation 
area  control  for  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1  (TMI-1)  in 
accordance  with  10  CFR  20.1601(c).  The 
alternative  would  modify  Technical 
Specification  6.12  to  allow  for  a 


conspicuously  posted  barricade  and 
flashing  light  in  individual  high 
radiation  areas  that  are  located  within 
large  areas  where  no  enclosure  exists  for 
locking,  and  no  enclosure  can  be 
reasonably  erected.  A  minor 
clarification  to  indicate  that  the 
requirement  of  paragraph  6. 12.1. a  also 
applies  to  6.12. l.b  and  an  editorial 
change  were  added. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed 
amendment  involves  changes  to  the  TMI-1 
Technical  Specifications,  which  are 
consistent  with  Regulatory  Guide  8.38.  This 
change  does  not  involve  any  change  to 
system  or  equipment  configuration.  The 
proposed  amendment  incorporates  an 
alternative  high  radiation  area  control,  which 
has  been  previously  found  to  be  acceptable 
by  the  NRC.  The  reliability  of  systems  and 
components  relied  upion  to  prevent  or 
mitigate  the  consequences  of  accidents 
previous  evaluated  is  not  degraded  by  the 
proposed  changes.  Therefore,  this  change 
does  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Oi)eration  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  This  change  only  involves 
controls  for  access  to  high  radiation  areas. 
Access  to  plant  equipment  during  normal  or 
accident  conditions  will  not  be  affected  by 
utilizing  this  alternate  method.  Therefore,  the 
proposed  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  proposed  amendment  is 
consistent  with  Regulatory  Guide  8.38.  The 
proposed  amendment  involves  high  radiation 
area  access  control  and  is  not  related  to  the 
margin  of  safety  associated  with  any  plant 
operation  or  transients.  Therefore,  it  is 
concluded  that  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Local  Public  Document  Room 
location:  Law/Government  Publications 
Section,  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Walnut 
Street  and  Commonwealth  Avenue.  Box 
1601,  Harrisburg,  PA  17105. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pitman,  Potts  & 
Trowbridge,  2300  N  Street,  N\V., 
Washington.  DC  20037. 

NRC  Project  Director:  Cecil  O. 
Thomas. 

North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443. 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  May  20. 
1998. 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
Refueling  Water  Storage  Tank  (RWST) 
setpoint  associated  with  Automatic 
Switchover  to  the  Containment  Sump. 
This  change  would  require  a  revision  to 
the  Engineered  Safety  Features 
Actuation  System  Instrumentation  Trip 
Setpoints.  Table  3.3-4,  Functional  Unit 
8.b,  RWST  Level — Low-Low,  along  with 
associated  Bases  Section  3/4.3.2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  does  not  adversely 
affect  accident  initiators  or  precursors  and 
does  not  alter  the  design  assumptions 
affecting  the  ability  of  the  RWST  and  the 
ECCS  [Emergency  Core  Cooling  System] 
pumps  to  mitigate  the  consequences  of  an 
accident. 

Revising  the  RWST  Level  Lovk'-Low 
setpoint  has  a  negligible  effect  on  the 
operating  margin  for  the  RWST.  The  revised 
setpoint  assures  that  the  minimum  RWST 
volume  assumed  in  the  accident  analyses  is 
injected  prior  to  switchover  to  the 
recirculation  mode.  The  effect  on 
containment  flood  level,  equipment 
qualification,  and  pH  of  the  containment 
sump  and  the  containment  spray  fluid, 
remain  within  the  limits  assumed  in  the 
accident  analyses. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed-change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

The  setpoint  change  does  not  affect  the 
function  of  the  level  monitoring  channels  or 
any  function  of  the  accident  mitigation 
equipment  associated  with  the  RWST.  No 
new  components  or  physical  changes  are 


involved  with  this  change.  There  are  no 
changes  to  the  source  term,  containment 
isolation  or  radiological  release  assumptions 
used  in  evaluating  the  radiological 
consequences  in  the  Seabrook  Station 
(updated  final  safety  analysis  report)  UFSAR. 
The  new  setpoint  will  continue  to  initiate  the 
automatic  ECCS  transfer  from  the  injection 
mode  to  the  recirculation  mode  and  provide 
the  alarm  to  alert  the  operator(s)  to  begin  the 
manual  actions  necessary  to  complete  the 
transfer  to  the  recirculation  mode.  Manual 
operator  action  is  required  to  complete  the 
switchover  to  the  recirculation  mode.  With 
the  new  setpoint.  sufficient  time  remains 
available  for  the  operator(s)  to  complete  the 
transfer  prior  to  receipt  of  the  RWST  EMPTY 
alarm  and  reaching  the  vortexing  level  in  the 
RWST.  Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety 

The  design  bases  for  the  RWST  Level  Low- 
Low  setpoint  is  to  ensure  that  the  minimum 
volume  of  water  to  support  the  assumptions 
made  in  the  safety  analysis  is  injected  prior 
to  switchover  and  that  there  is  adequate  time 
available  for  the  operators  to  complete  the 
manual  actions  necessary  to  complete  the 
switchover  to  the  recirculation  mode  prior  to 
actuation  of  the  RWST  EMPTY  alarm.  The 
minimum  injection  volume  assumed  in  the 
accident  analyses,  and  time  required  for  the 
operator(s)  to  initiate  and  complete  manual 
actions  to  complete  switchover  to  the 
recirculation  mode  prior  to  receipt  of  the 
RWST  EMPTY  alarm,  remains  unaffected  bv 
this  change.  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 

licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Exeter  Public  Library. 
Founders  Park,  Exeter,  NH  03833. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company. 
P.O.  Box  270,  Hartford,  CT  06141-0270. 

NRC  Project  Director:  Cecil 
O.Thomas. 

North  Atlantic  Energy  Serx-ice 
Corporation.  Docket  No.  50-443. 
Seabrook  Station.  Unit  No.  1, 
Rockingham  County.  New  Hampshire 

Date  of  amendment  request:  May  21. 
1998. 

Description  of  amendment  request: 
The  proposed  change  would  revise 
selected  Technical  Specification  (TS) 
surveillance  requirements  to 
accommodate  fuel  cycles  of  up  to  24 
months  for  surveillances  that  are 
currently  performed  at  each  18-month 


or  other  specified  outage  interval. 
Specifically,  the  followmg  TS 
surveillance  requirements  would  be 
revised  by  the  proposed  change:  4.1.3,3, 
Digital  Rod  Position  Indication; 
4.8.1.1.1.b,  A.C.  Sources — Operating — 
Transfer  of  IE  Bus  Power  from  Normal 
to  Alternate  Source;  4.8.1.1.2.f.l  through 
15.  A.C.  Sources — Operating — 
Emergency  Diesel  Generator 
Surveillances:  4.8.3.3.  Onsite  Power 
Distribution— Trip  Circuit  For  Inverter 
I-2A:  4. 8. 2. I.e.  d  &  f.  D.C.  Sources- 
Operating— 125V  D.C.  Batteries  and 
Chargers;  4. 8. 4. 2. a. 1)  &  a. 2). 
Containment  Penetration  Conductor 
Overcurrent  Protective  Devices  and 
Protective  Devices  for  Class  IE  Power 
Sources  Connected  to  Non-Class  IE 
Circuits:  4.8.4.3.  Motor  Operated  Valves 
Thermal  Overload  Protection.  In 
addition,  the  components  listed  in 
Technical  Specification  4.8.2.2.  DC. 
Source.s— Shutdown— 125V  DC 
Batteries  and  Chargers,  have  been 
evaluated  to  support  an  extension  in 
frequency  to  24  months  (+25%). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  protiability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  do  not  adversely 
affect  accident  initiators  or  precursors  nor 
alter  the  design  assumptions,  conditions, 
configuration  of  the  facility  or  the  manner  in 
which  the  plant  is  operated  The  proposed 
changes  do  not  alter  or  prevent  the  ability  of 
structures,  systems,  or  components  (SSCs)  to 
perform  their  intended  function  to  mitigate 
the  consequences  of  an  initiating  event 
within  the  ai:coptance  limits  assumed  in  the 
Updated  Final  Safety  .Analysis  Report 
(I  FS.^R)  The  proposed  changes  are 
administrative  in  nature  and  do  not  change 
the  level  of  programmatic  controls  or  the 
procedural  details  assix:iated  with 
aforementioned  surveillance  requirements. 

Changing  the  frequencies  of  the 
aforementioned  surveillance  requirements 
from  at  least  once  per  18  months  to  at  least 
once  per  refueling  interval  does  not  change 
the  basis  for  the  frequencies.  The  frequencies 
were  chosen  because  of  the  need  to  perform 
these  verifications  under  the  conditions  that 
are  normally  found  during  a  plant  refueling 
outage,  and  to  avoid  the  potential  of  an 
unplanned  transient  if  these  surveillances 
were  conducted  with  the  plant  at  power 

Equipment  performance  over  several 
operating  cycles  was  evaluated  to  determine 
the  impact  of  extending  thi  surveillance 
intervals.  This  evaluation  included  a  review 
of  surveillance  results,  pp.nentative 
maintenance  records,  and  the  frequency  and 
type  of  corrective  maintenance  activities,  a 
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failure  mode  analysis,  and  consultation  with 
the  respective  system  engineer.  The 
evaluations  conclude  that  the  subject  SSCs 
are  highly  reliable,  that  presently  do  not 
exhibit  time  dependent  failure  modes  of 
significance,  and  that  there  is  no  mdication 
that  the  proposed  extension  could  cause 
deterioration  in  the  condition  or  performance 
of  the  subject  SSCs.  There  are  no  known 
mechanisms  that  would  significantly  degrade 
the  performance  of  the  evaluated  equipment 
during  normal  plant  operation.  Although 
there  have  been  generic  or  repetitive  failures 
of  some  components  in  the  past,  which  may 
have  affected  the  ability  of  the  SSCs  to 
consistently  and  successfully  perform  their 
safety  function,  those  items  have  been 
resolved  through  design  changes  and  rework 
such  that  they  have  not  recurred.  There  have 
been  no  repetitive  failures  or  time  dependent 
failures  that  were  significant  in  nature  which 
would  have  prevented  the  SSCs  from 
performing  their  intended  safety  function. 

Deletion  of  the  restriction  "during  effect  on 
safe  operation  of  the  plant  is  given  prior  to 
conduct  of  a  particular  surveillance  in  a 
condition  or  mode  other  than  shutdown. 

Since  the  prof>osed  changes  only  affect  the 
surveillance  intervals  for  SSCs  that  are  used 
to  mitigate  accidents  |sic|.  the  changes  do  not 
affect  the  probability  or  consequence  of  a 
previously  analyzed  accident.  While  the 
proposed  changes  will  lengthen  the  intervals 
between  surveillances,  the  increase  in 
intervals  has  been  evaluated.  Based  on  the 
reviews  of  the  surveillance  tests,  inspections, 
and  maintenance  activities,  it  is  concluded 
that  there  is  no  significant  adverse  impact  on 
the  reliability  or  availability  of  these  SSCs. 

Since  there  are  no  changes  to  previous 
accident  analyses,  the  radiological 
consequences  associated  with  these  analyses 
remain  unchanged,  therefore,  the  proposed 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

The  proposed  changes  do  not  alter  the 
design  assumptions,  conditions, 
configuration  of  the  facility  or  the  manner  in 
which  the  plant  is  operated.  There  are  no 
changes  to  the  source  term,  containment 
isolation  or  radiological  release  assumptions 
used  in  evaluating  the  radiological 
consequences  in  the  Seabrook  Station 
I'FSAR.  Existing  system  and  component 
redundancy  is  not  being  changed  by  the 
proposed  changes.  The  proposed  changes 
have  no  adverse  impact  on  component  or 
system  interactions.  The  proposed  changes 
are  administrative  in  nature  and  do  not 
change  the  level  of  programmatic  controls 
and  procedural  details  associated  with  the 
aforementioned  surveillance  requirements. 
Therefore,  since  there  are  no  changes  to  the 
design  assumptions,  conditions, 
configuration  of  the  facility,  or  the  manner  in 
which  the  plant  is  operated  and  surveilled. 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

There  is  no  adverse  impact  on  equipment 
design  or  operation  and  there  are  no  changes 


being  made  to  the  Technical  Specification 
required  safety  limits  or  safety  system 
settings  that  would  adversely  affect  plant 
safety.  The  proposed  changes  are 
administrative  in  nature  and  do  not  change 
the  level  of  programmatic  controls  and 
procedural  details  associated  with  the 
aforementioned  surveillance  requirements. 

From  the  evaluations  performed  on  the 
subject  SSCs  there  are  no  indications  that 
potential  problems  would  be  cycle-length 
dependent  or  that  potential  degradation 
would  be  significant  for  the  time  frame  of 
interest  and.  therefore,  increasing  the 
surveillance  interval  to  the  bounding  limit  of 
30  months  (24  months  plus  25%)  will  have 
little,  if  any.  adverse  affect  on  safety. 

The  proposed  changes  to  the  surveillance 
intervals  are  still  consistent  with  the  basis  for 
the  intervals  and  the  intent  and  method  of 
performing  the  surveillance  is  unchanged. 
Deletion  of  the  restriction  "during 
shutdown"  where  this  restriction  is  stated 
will  permit  performance  of  certain 
maintenance  and  testing  activities  during 
conditions  or  modes  other  than  shutdown. 
North  Atlantic  will  ensure,  through  the 
implementation  of  appropriate 
administrative  controls,  that  proper  regard  to 
their  effect  on  safe  operation  of  the  plant  is 
given  prior  to  conduct  of  a  particular 
surveillance  in  a  condition  or  mode  other 
than  shutdown.  In  addition,  use  of  the 
subject  SSCs  during  normal  plant  operation, 
combined  with  their  previous  history  of 
availability  and  reliability,  provide  assurance 
that  the  proposed  changes  will  not  affect  the 
reliability  of  the  subject  SSCs.  Thus,  it  is 
concluded  that  the  subject  SSCs  would  be 
available  upon  demand  to  mitigate  the 
consequences  of  an  accident  and,  therefore, 
there  is  no  impact  on  the  meirgin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Exeter  Public  Library, 
Founders  Park,  Exeter,  NH  03833. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq..  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  CT  06141-0270. 

yJHC  Project  Director:  Cecil  O. 
Thomas. 

Northeast  Nuclear  Energy  Company,  et 
ai.  Docket  No.  50-336.  Millstone 
Nuclear  Power  Station.  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request:  July  2, 
1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  updated  Final  Safety  Analysis 
Report  (FSAR)  by  changing  FSAR 
Sections  9.7.2.  "Service  Water."'  and  9.4, 
"Reactor  Building  Closed  Cooling 
Water."  to  discuss  the  use  of  various 


types  of  internal  protective  coatings  and 
liners  used  in  the  piping  and 
components  of  the  systems.  The 
proposed  change  also  indicates  that 
periodic  maintenance,  surveillances, 
and  inspections  would  be  conducted  to 
ensure  that  coating  or  liner  degradation 
would  be  promptly  detected  and 
corrected  to  provide  reasonable 
assurance  that  the  systems  can  perform 
their  safety-related  functions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not 
involve  significant  hazards 
consideration  because  the  changes 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  SWS  (Service  Water  System]  provides 
cooling  water  directly  or  indirectly  to  a 
multitude  of  mitigating  and  support  systems 
such  as  safety  injection,  containment  spray, 
and  RBCCW  [Reactor  Building  Closed- 
Cooling  Water).  Therefore  either  directly  or 
indirectly,  the  SWS  is  credited  in  the 
mitigation  of  virtually  all  analyzed  operating 
events  and  accidents.  However,  there  are  no 
failures  of  the  SWS  which  would  directly 
initiate  any  of  the  licensing  basis  accidents. 
Therefore,  the  probability  of  occiirrence  of 
accidents  previously  evaluated  is  not 
increased  by  this  activity. 

The  SWS  is  comprised  of  two  separate  and 
independent  trains,  each  capable  of 
providing  the  cooling  capacity  required  for 
normal  and  accident  operation.  Therefore, 
the  failure  of  a  single  heat  exchanger  or  train 
will  not  influence  the  consequences  of  an 
accident.  Only  a  common  mode  loss  of  SWS 
function  could  affect  accident  consequences. 
It  can  be  postulated  that  lining  material  could 
be  released  as  a  result  of  the  SWS  response 
to  an  accident  or  as  a  result  of  a  seismic 
event,  resulting  in  heat  exchanger  blockage  in 
both  trains  (common  mode).  However,  the 
discussion  below  provides  the  basis  for 
concluding  that  lining  degradation  will  not 
increase  the  consequences  of  an  accident. 

In  response  to  a  Safety  Injection  Actuation 
Signal  or  a  Loss  of  Normal  Power  event,  the 
quantity  of  flow  in  safety  related  SWS  heat 
exchangers  may  increase  significantly, 
imparting  higher  loads  on  the  pipe  linings 
than  are  typically  present  during  normal 
operation.  In  spite  of  this  flow  increase,  it  is 
considered  to  be  much  more  likely  that  any 
lining  degradation  will  occur  and  be  detected 
under  normal  operating  conditions,  and  will 
be  corrected  prior  to  the  occurrence  of  an 
event  of  the  type  discussed  above.  SWS 
pump  flow  surveillances,  performed 
periodically  during  normal  operation,  subject 
significant  portions  of  the  SWS  to  flow  levels 
which  equal  or  exceed  those  expected  to 
occur  during  accidents.  Any  degraded  lining 
material  prone  to  be  released  during  an 
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accident  is  expected  to  be  released  during 
these  pump  surveillances.  The  inspections, 
operating  procedures,  and  surveillances 
ensure  that  significant  lining  releases  will  be 
promptly  detected  and  investigated.  In 
addition,  SWS  design  features  provide  the 
system  with  a  significant  level  of  protection 
against  degraded  lining  debris  (e.g.,  standby 
spare  RBCCW  heat  exchanger  and  EDG 
[Emergency  Diesel  Generator)  engine  cooler 
strainers)  both  during  normal  operation  and 
while  responding  to  an  accident. 

An  evaluation  was  performed  to  assess  the 
significance  of  loading  on  the  linings  due  to 
a  postulated  seismic  event.  The  importance 
of  seismic  loads  depends  upon  their 
magnitude  relative  to  normal  operating  loads, 
and  on  their  relative  frequency  of  occurrence. 
Normal  operating  loads  include  steady  state 
flow  loads  as  well  as  transients  due  to  pump 
swaps  and  realignments  for  surveillances. 
The  evaluation  determined  that  normal 
operating  loads  are  significantly  greater  than 
anticipated  seismic  loads  concurrent  with 
steady  state  flow  loads.  Therefore,  if  normal 
operating  loads  do  not  cause  lining  to 
become  detached,  it  is  very  unlikely  that  a 
random  seismic  event  would  cause 
detachment.  In  addition,  while  flow  loads  are 
continuously  present  in  most  of  the  system 
and  normal  transients  occur  many  times 
during  an  operating  cycle,  seismic  events  at 
the  Millstone  site  are  very  infrequent  (the 
repetition  rate  of  an  OBE  [Operating  Basis 
Earthquake)  is  hundred  of  years).  Should 
normal  operating  loads  cause  lining 
detachment,  it  is  much  more  probable  that 
this  released  material  will  be  detected,  and 
the  degraded  condition  corrected,  prior  to  the 
occurrence  of  a  seismic  event. 

Based  upon  these  discussions,  and  given 
the  random  nature  of  lining  degradation  and 
the  scrutiny  with  which  the  SWS  is  operated 
and  maintained,  it  is  not  considered  to  be 
credible  that  the  operability  of  both  SWS 
trains  will  be  simultaneously  impaired  by 
lining  degradation  and  release. 

Therefore,  there  is  no  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

As  discussed  above,  the  failure  of  a  single 
heat  exchanger  or  a  single  SWS  train  will  not 
cause  an  accident.  Only  a  common  mode  loss 
of  SWS  function  could  create  the  p>ossibility 
of  a  previously  unemalyzed  accident,  and  this 
loss  would  not  directly  initiate  an  accident. 
However,  for  the  reasons  discussed  above, 
lining  degradation  will  not  cause  common 
mode  failures  to  occur. 

Therefore,  the  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margins  of  safety  of  the  protective 
boundaries  (fuel  matrix/cladding,  reactor 
coolant  system  pressure  boundary,  and 
containment)  would  not  be  impacted  by  the 
postulated  release  of  lining  material  into  the 
SWS.  The  accident  analyses  in  the  FSAR 
(Final  Safety  Analysis  Report]  demonstrate 
the  performance  of  the  protective  boundaries. 


As  discussed  previously,  it  is  not  considered 
to  be  credible  that  lining  degradation  will 
cause  a  common  mode  loss  of  SWS  function. 
Therefore,  since  the  accident  analyses  credit 
only  one  SWS  train,  released  lining  would 
not  affect  accident  analyses  assumptions.  On 
this  basis,  it  is  concluded  that  margins  of 
safety  as  demonstrated  by  the  accident 
analyses  would  not  be  affected  by  postulated 
lining  material  release. 

Therefore,  the  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  Connecticut. 

NRC  Deputy  Director:  Phillip  F. 
McKee. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request:  July  17, 
1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Technical  Specifications 
(TS)  surveillance  requirements  for  the 
onsite  emergency  diesel  generators 
(EDGs)  to  achieve  an  overall 
improvement  in  the  EDGs  reliability  and 
availability.  The  proposed  changes 
would  modify  the  requirement  for 
operability  tests  of  an  EDG  when  the 
other  EDG  is  inoperable,  delete  the 
requirement  for  operability  tests  when 
one  or  both  offsite  A.C.  sources  are 
inoperable,  eliminate  fast  loading  of  the 
EDGs  except  for  the  18-month  testing, 
and  eliminate  fast  starts  (15  seconds) 
except  for  once  per  6  months  and  during 
the  18-month  testing.  These  proposed 
changes  are  generally  consistent  with 
the  guidance  provided  in  Generic  Letter 
(GL)  84-15,  "Proposed  Staff  Actions  to 
Improve  and  Maintain  Diesel  Generator 
Reliability,"  dated  July  2,  1984,  and  GL 
93-05,  "Line-Item  Technical 
Specifications  Improvements  to  Reduce 
Surveillance  Requirements  for  Testing 
During  Power  Operation,"  dated 
September  27,  1993.  Justification  for 
deviations  from  the  guidance  provided 


in  the  GLs  is  provided  in  the  licensee's 
submittal. 

In  addition,  the  licensee  proposes  to 
revise  the  wording  in  the  TS 
requirements  for  offsite  circuits  to  be 
consistent  with  NUREG-0212. 
"Standard  Technical  Specifications  for 
Combustion  Engineering  Pressurized 
Water  Reactors,"  Revision  2.  fall  1980, 
and  the  guidance  provided  in  GL  91-04, 
"Changes  in  Technical  Specification 
Surveillance  Intervals  to  Accommodate 
24-Month  Fuel  Cycle,"  dated  April  2, 
1991.  The  associated  TS  Bases  will  be 
updated  to  reflect  the  proposed  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  LCOs  [Limiting  Conditions  for 
Operation)  for  Technical  Specifications  [TSs] 
3.8.1.1  and  3.8.1.2  will  be  changed  to  require 
a  transmission  network  between  offsite 
power  and  the  onsite  Class  IE  distribution 
system,  instead  of  just  between  offsite  and 
the  switchyard.  This  change,  which  will 
expand  the  requirement,  is  consistent  with 
the  current  Millstone  Unit  .No.  2 
interpretation  of  the  required  distribution 
system.  Therefore,  the  prop>osed  changes  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  diesel  generators  (DCs)  supply  jx)wer 
to  the  emergency  busses  at  Millstone  Unit 
No.  2  in  the  event  of  a  loss  of  normal  p>ower 
(LNP)  The  emergency  busses  supply  the  vital 
equipment  used  to  mitigate  the  consequences 
of  design  basis  accidents.  Therefore,  the 
diesel  generators  are  vital  equipment  used  to 
mitigate  the  consequences  of  design  basis 
accidents.  Failure  of  the  tX3s  will  not  cause 
a  design  basis  accident  to  occur.  However, 
failure  of  the  DCs  will  affect  the 
consequences  of  design  basis  accidents  if  a 
concurrent  L.NP  occurs. 

The  proposed  changes  will  revise  the 
action  requirements  regarding  Of)erability 
testing  of  the  DCs.  The  requirement  to  test 
the  DCs  if  offsite  circuits  are  inop>erable  will 
be  deleted.  An  inoperable  offsite  circuit,  by 
itself,  will  not  affect  the  operability  of  the 
DCs.  The  requirement  to  test  the  remaining 
operable  DC  if  one  DC  is  inoperable  will  be 
modified.  Testing  will  not  be  required 
provided  a  common  cause  failure  is  not  the 
reason  for  declaring  the  DG  inofjerable.  The 
requirement  contained  in  the  first  footnote 
(*}  to  Technical  Specification  3.8.1.1  to 
complete  the  test  of  the  remaining  E>G  will 
be  deleted.  The  need  to  test  the  remaining  QG 
will  be  based  on  the  determination  of  a 
common  cause  failure.  These  changes  will 
improve  DG  reliability  by  reducing  the 
number  of  unnecessary  starts  and  by 
requiring  more  appropriate  testing  of  the  DGs 
when  there  is  a  potential  for  common  mode 
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failure.  The  proposed  changes  to  the  action 
requirements  will  not  change  the  response  of 
the  DCs  to  an  LNP.  Therefore,  the  proposed 
changes  will  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  analyzed. 

The  requirement  contained  in  the  second 
footnote  (**)  to  Technical  Specification 
3.8.1.1  to  allow  a  one  time  extension  of  the 
allowed  outage  time  to  7  days  will  be 
deleted.  This  provision  is  no  longer 
necessary  since  the  Millstone  Unit  No.  1 
work  has  been  completed.  The  statements 
that  a  successful  test  of  the  DG  performed  for 
the  current  Action  Statements  c,  d.  or  e  will 
satisfy  the  required  testing  of  Action  States 
a  or  b  are  no  longer  necessary  with  the 
proposed  changes.  These  statements  will  be 
deleted.  The  removal  of  these  items  will  not 
change  the  response  of  the  DCs  to  an  LNF. 
Therefore,  these  proposed  changes  will  not 
result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  proposed  changes  to  the  DC. 
surveillance  requirements  will  allow  an 
engine  prelube  (jeriod  before  all  DG  tests 
starts,  allow  slow  starting  of  the  DCs.  and 
allow  the  DCs  to  be  loaded  in  accordance 
with  manufacturer  recommendations.  This 
will  decrease  the  wear  on  the  DCs.  The 
proposed  changes  will  also  allow  adequate 
time  for  the  completion  of  all  manufacturer 
recommended  DG  engine  prelube 
procedures.  Modifying  starting  and  loading 
requirements,  consistent  with  the 
manufacturer  recommendations,  is  intended 
to  enhance  diesel  reliability  by  minimizing 
severe  test  conditions  which  can  lead  to 
premature  failures.  In  addition,  specifying 
that  the  184  day  DG  SRs  (surveillance 
requirements]  will  satisfy  the  31  day  DG 
starting  and  loading  SRs  will  eliminate 
redundant  testing.  These  proposed  changes 
will  minimize  unnecessary  DG  testing  while 
maintaining  DG  reliability.  The  proposed 
changes  will  not  change  the  response  of  the 
DCJs  to  an  LNP.  Therefore,  these  changes  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  ASTM  (American  Society  for  Testing 
and  Materials]  standards  referenced  for  diesel 
fuel  oil  sampling  will  be  modified  in  SR 
4. 8. 1.1. 2. b.  The  proposed  changes  will 
replace  an  outdated  standard,  and  will 
remove  the  year  of  issuance  or  revision  from 
the  ASTM  standards  referenced.  This  will 
allow  use  of  the  current  approved  ASTM 
standard.  These  proposed  changes  do  not 
affect  the  sampling  frequency  or  acceptance 
criteria  of  this  SR.  Therefore,  the  proposed 
changes  will  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  analyzed. 

The  prop>osed  wording  changes  to 
eliminate  any  possible  confusion  when  SRs 
4.8.1.1.1  and  4.8.1.1.2  are  referenced  by  SR 
4.8.1.2,  to  state  that  the  DGs  start  from' 
standby  conditions  instead  of  ambient 
conditions,  and  to  remove  the  requirement  to 
perform  a  DG  surveillance  only  during 
shutdown  will  not  affect  any  technical  aspect 
of  the  SRs.  Therefore,  the  proposed  changes 
will  not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 


SRs  will  be  added  to  test  the  DGs  every  184 
days  at  conditions  similar  to  the  current  31 
day  SRs.  These  conditions  are  more 
restrictive  than  the  new  proposed  31  day 
SRs.  The  184  day  SRs  will  require  the  diesel 
generators  to  start  and  obtain  speed  and 
voltage  within  15  seconds  and  will  also 
require  the  diesel  generators  to  be 
synchronized,  loaded,  and  to  maintain  the 
load  for  at  least  60  minutes.  However,  it  will 
allow  gradual  loading,  based  on 
manufacturer  recommendations,  to  be  used. 
A  184  day  surveillance  interval  is  sufficient 
to  verify  DG  fast-start  capability,  and  is 
consistent  with  GL  (Generic  Letter]  84-15. 
GL  93-05.  and  NUREG-1432.  Therefore,  the 
posed  changes  will  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  analyzed. 

The  list  of  SRs.  contained  in  SR  4.8.1.2. 
that  do  not  have  to  be  performed  for  the 
operable  diesel  generator  in  Modes  5  and  6 
will  be  expanded  to  take  into  account  the  184 
day  DG  SR  that  will  be  added.  This  proposed 
change  will  exclude  the  one  operable  DG 
from  being  loaded  when  the  184  day  SR  is 
performed.  This  is  consistent  with  the 
current  SR  which  excludes  performance  of 
SR  4. 8. 1.1. 2. a. 3.  Loading  the  one  required 
operable  diesel  generator  could  subject  this 
diesel  generator  to  grid  faults  which  could 
adversely  affect  its  ability  to  perform  its 
safety  function.  Therefore,  the  proposed 
change  will  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  analyzed. 

The  Bases  of  these  Technical 
Specifications  will  be  modified  and 
expanded  to  discuss  the  proposed  changes, 
and  to  provide  guidance  to  ensure  the 
requirements  are  correctly  applied. 
Therefore,  the  proposed  changes  will  not 
result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

These  proposed  changes  do  not  alter  the 
way  any  structure,  system,  or  component 
functions.  The  intent  of  the  proposed 
changes  is  to  improve  the  reliability  of  the 
DCis  tjy  eliminating  unnecessary  surveillance 
testing  and  allowing  most  of  the  surveillance 
testing  to  be  performed  in  accordance  with 
the  recommendations  of  the  manufacturer. 
There  will  be  no  adverse  effect  on  equipment 
important  to  safety.  The  response  of  the  DGs 
to  an  LNP.  as  described  in  the  Millstone  Unit 
.No.  2  FSAR  (Final  Safety  Analysis  Report], 
will  remain  the  same.  There  will  be  no  effect 
on  any  of  the  design  basis  accidents 
previously  evaluated.  Therefore,  this  License 
Amendment  Request  will  not  result  in  a 
significance  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  an  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  do  not  alter  the 
plant  configuration  (no  new  or  different  type 
of  equipment  will  be  installed)  or  require  any 
new  or  unusual  operator  actions.  They  do  not 
alter  the  way  any  structure,  system,  or 
component  functions  and  do  not  alter  the 
manner  in  which  the  plant  is  operated.  The 
proposed  changes  do  not  introduce  any  new 
failure  modes.  Therefore,  the  proposed 


changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

This  License  Amendment  Request 
proposes  to  modify  the  LCOs  for  electrical 
power  sources.  DG  surveillance  requirements 
and  the  required  actions  for  inoperable 
electrical  power  sources  contained  in  the 
Millstone  Unit  No.  2  Technical 
Sf)ecifications.  The  proposed  changes  will 
revise  LCO  wording  to  be  consistent  with  the 
required  offsite  power  distribution 
requirements  and  improve  DG  reliability  by 
minimizing  excessive  wear  of  the  DGs.  and 
changing  the  starting  and  loading 
requirements  of  the  DGs.  in  accordance  with 
manufacturer  recommendations,  during  most 
DG  surveillance  and  operability  tests. 
Improving  the  reliability  of  the  DGs  will  help 
ensure  the  IX}s  will  respond  to  an  LNP  as 
described  in  the  Millstone  Unit  No.  2  FSAR. 
Therefore,  this  License  Amendment  Request 
will  not  result  in  a  significant  reduction  in 
the  margin  of  safety  as  defined  in  the  Bases 
for  the  Technical  Specifications  addressed  by 
the  proposed  changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Three  Rivers  Community-Technical 
College.  574  New  London  Turnpike. 
Norwich.  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano.  49  Rope  Ferry  Road.  Waterford, 
Connecticut. 

Attorney  for  licensee:  Lillian  M. 
Cuoco.  Esq..  Senior  Nuclear  Counsel. 
Northeast  Utilities  Service  Company. 
P.O.  Box  270.  Hartford.  Connecticut. 

NRC  Deputy  Director:  Phillip  F. 
McKee. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336.  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request:  July  21. 
1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Technical  Specifications 
(TS)  by  changing  various  Reactor 
Protection  System  (RPS)  and  Engineered 
Safety  Features  Actuation  System 
(ESFAS)  setpoints  and  allowable  values; 
correct  the  specified  maximum  reactor 
power  level  limited  by  the  high  power 
level  RPS  trip;  add  new  TS  and 
requirements  associated  with  the 
automatic  isolation  of  steam  generator 
blowdown;  and  make  several  editorial 
and  changes  to  correct  various  errors 
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and  to  provide  needed  clarification.  The 
applicable  TS  Bases  sections  would  also 
be  changed  to  reflect  the  proposed 
changes,  correct  previous  errors 
identified  during  the  licensee's  review 
of  the  TS,  eliminate  redundant 
information,  and  expand  the  TS  Bases  to 
discuss  the  new  requirements  for  the 
automatic  isolation  of  the  steam 
generator  blowdown. 

Specifically,  the  proposed  changes 
would  modify  TS  2.1.1,  '"Safety 
Limits— Reactor  Core,"  TS  2.2.1, 
"Limiting  Safety  System  Settings — 
Reactor  Trip  Se'tpoints,"  TS  3.3.1.1, 
"Instrumentation — Reactor  Protective 
Instrumentation"  TS  3.3.2.1, 
"Instrumentation — Engineered  Safety 
Features  Actuation  System 
Instrumentation,"  and  would  add  a  new 
TS  3.7.1.8,  "Plant  Systems— Steam 
Generator  Blowdown  Isolation  Valves." 
As  previously  noted,  the  applicable  TS 
Bases  sections  will  be  updated  to  reflect 
the  proposed  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  correct  the 
maximum  reactor  power  level  from  112%  to 
111.6%  is  consistent  with  the  maximum  high 
power  trip  setpoint  of  106.6%,  plus  5% 
uncertainty,  currently  used  in  the  safety 
analyses.  This  does  not  change  the  Technical 
Specification  required  high  power  reactor 
trip  setpoint.  There  will  be  no  adverse  effect 
on  any  design  basis  accident  previously 
evaluated  or  on  any  equipment  important  to 
safety.  Therefore,  the  proposed  change  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  the  trip  setpoints 
and  allowable  values  for  the  Reactor 
Protection  System  (RPS)  trips  on  high 
pressurizer  pressure,  high  containment 
pressure,  low  steam  generator  pressure,  and 
low  steam  generator  level  are  the  result  of 
revisions  to  the  instrument  loop  uncertainty 
and  setpoint  calculations.  These  calculations 
were  revised  to  incorporate  calculation 
methodology  changes,  analytical  limit 
changes,  correct  errors  identified,  and  to 
include  the  effects  of  a  harsh  environment 
(pressure,  temperature,  and  radiation),  where 
appropriate.  The  proposed  setpoints  and 
allowable  values  will  ensure  a  reactor  trip 
signal  is  generated  at,  or  before  the  analytical 
limits  used  in  the  respective  accident 
analyses  are  reached.  There  will  be  no 
adverse  effect  on  any  design  basis  accident 
previously  evaluated  or  on  any  equipment 
important  to  safety.  Therefore,  the  proposed 
changes  will  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 


The  proposed  changes  to  the  trip  setpoints 
and  allowable  values  for  the  Engineered 
Safety  Features  Actuation  System  (ESFAS) 
actuations  on  low  pressurizer  pressure,  high 
containment  pressure,  low  steam  generator 
pressure,  low  refueling  water  storage  tank 
level,  and  low  steam  generator  level  are  the 
result  of  revisions  to  the  instrument  loop 
uncertainty  and  setpoint  calculations.  These 
changes  were  revised  to  incorporate 
calculation  methodology  changes,  analytical 
limit  changes,  correct  errors  identified,  and 
to  include  the  effects  of  a  harsh  environment 
(pressure,  temperature,  and  radiation),  where 
appropriate.  The  proposed  setpoints  and 
allowable  values  will  ensure  an  ESF 
[engineered  safety  feature)  actuation  signal  is 
generated  at.  or  before  the  analytical  limits 
used  in  the  resp)ective  accident  analyses  are 
reached.  There  will  be  no  adverse  effect  on 
any  design  basis  accident  previously 
evaluated  or  on  any  equipment  important  to 
safety.  Therefore,  the  proposed  change  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  add  Technical 
Specification  requirements  for  the  steam 
generator  blowdown  isolation  valves  will 
provide  additional  assurance  that  the 
automatic  isolation  of  steam  generator 
blowdown  will  occur  as  assumed  in  the  loss 
of  main  feedwater  accident  analysis.  There 
will  be  no  adverse  effect  on  any  design  basis 
accident  previously  evaluated  or  on  any 
equipment  important  to  safet>'.  Therefore,  the 
proposed  changes  will  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  the  value  of  steam 
generator  pressure  when  the  steam  generator 
low  pressure  reactor  trip  can  be  bvpassed 
(from  780  psia  to  800  psia)  will  reduce  the 
range  of  plant  operation  when  this  trip  is 
required  to  be  available.  However,  this  will 
not  affect  the  range  of  plant  operation  when 
this  RPS  trip  is  required  to  be  operable.  This 
RPS  trip  is  required  in  Modes  1  and  2.  The 
expected  steam  generator  pressure  during  a 
reactor  startup  (entry  into  Mode  2)  is 
approximately  900  psia,  which  corresponds 
to  a  Reactor  Coolant  System  (RCS) 
temperature  of  approximately  532°F.  The 
proposed  change  will  require  the  bypass  to 
be  automatically  removed  prior  to  exceeding 
a  steam  generator  pressure  of  800  psia.  There 
will  be  no  adverse  effect  on  any  design  basis 
accident  previously  evaluated  or  on  any 
equipment  important  to  safety.  Therefore,  the 
proposed  change  will  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  the  value  of 
pressurizer  pressure  (from  1750  psia  to  1850 
psia)  when  the  pressurizer  low  pressure  ESF 
actuations  (SIAS.  CIAS,  and  EBFAS)  (safety 
injection  actuation  system,  containment 
isolation  actuation  system,  and  enclosure 
building  filtration  actuation  system]  can  be 
blocked  will  reduce  the  range  of  plant 
operation  when  these  functions  are  required 
to  be  available.  However,  since  the  plant 
would  normally  be  in  Mode  3  when 
pressurizer  pressure  is  in  this  range. 


automatic  actuation  of  these  ESF  functions 
on  high  containment  pressure,  as  well  as 
manual  actuation,  is  required  to  be  operable 
In  addition,  the  plant  would  not  normallv 
maintain  pressurizer  pressure  between  1750 
psia  and  1850  psia.  Therefore,  since 
automatic  actuation  of  these  ESF  functions 
on  high  containment  pressure,  as  well  as 
manual  actuation,  should  be  operable,  and 
the  time  the  plant  will  operate  between  1750 
psia  and  1850  psia  is  small,  the  ESFAS  will 
continue  to  function  as  before  There  will  he 
no  adverse  effect  on  any  design  basis 
accident  previously  evaluated  or  on  any 
equipment  important  to  safety  Therefore,  the 
proposed  change  will  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  the  value  of  steam 
generator  pressure  (from  600  psia  to  700  psia) 
when  the  steam  generator  low  pressure  ESF 
actuation  (main  steam  line  isolation)  can  be 
blocked  will  reduce  the  range  of  plant 
operation  when  this  function  is  required  to 
be  available.  However,  since  the  plant  would 
be  in  Mode  3  when  steam  generator  pressure 
is  in  this  range  (RCS  temperature  of 
approximately  486°F  to  503°F).  automatic 
actuation  of  this  ESF  function  on  high 
containment  pressure,  as  well  as  manual 
actuation,  is  required  to  be  operable.  In 
addition,  the  plant  would  not  normally 
maintain  steam  generator  pressure  between 
600  psia  and  700  psia  Therefore,  since 
automatic  actuation  of  this  ESF  function  on 
high  containment  pressure,  as  well  as  manual 
actuation,  should  be  operable,  and  the  time 
the  plant  will  of>erate  between  600  psia  and 
700  psia  is  small,  the  ESFAS  will  continue 
to  function  as  before  There  will  be  no 
adverse  effect  on  any  design  basis  accident 
previously  evaluated  or  on  any  equipment 
important  to  safety.  Therefore,  the  proposed 
change  will  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  minor  editorial  and  non-technical 
changes  to  correct  spelling  errors,  correct  a 
capitalization  error,  add  page  amendment 
numtwrs.  add  the  specific  plant  parameter 
(steam  generator  pressure)  to  use  if  an  RPS 
or  ESF  function  can  be  bypassed,  change  the 
value  of  the  parameter  (pressurizer  pressure) 
used  in  action  statements,  and  a  "(less  than 
or  equal  to]"  symbol,  change  "value"  to 
"setpoint."  and  update  the  index  will  have 
no  effect  on  plant  operation.  These  changes 
will  not  result  in  any  technical  changes  to  the 
Millstone  Unit  No.  2  Technical 
Specifications.  There  will  be  no  adverse 
effect  on  any  design  basis  accident 
previously  evaluated  or  on  any  equipment 
important  to  safety  Therefore,  the  proposed 
change  will  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated 

The  proposed  changes  to  the  Technical 
Specification  Bases  will  incorporate  the  RPS 
and  E.SFAS  setpoint  changes,  correct  errors, 
eliminate  redundant  information,  and 
expand  the  Bases  to  discuss  the  ,iew 
requirements  for  steam  generator  blowdown 
isolation  These  changes  will  have  no  effect 
on  equipment  operation  There  will  be  no 
adverse  effect  on  any  design  basis  accident 
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previously  evaluated  or  on  any  equipment 
important  to  safety.  Therefore,  the  proposed 
changes  will  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  changes  have  no  adverse 
effect  on  any  of  the  design  basis  accidents 
previously  evaluated  and  have  no  adverse 
effect  on  how  the  RPS  and  ESFAS  function 
to  mitigate  the  consequences  of  design  basis 
accidents.  Therefore,  the  license  amendment 
request  does  not  impact  the  probability  of  an 
accident  previously  evaluated  nor  does  it 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  will  not  alter  the 
plant  configuration  (no  new  or  different  type 
of  equipment  will  be  installed)  or  requi.'e  any 
new  or  unusual  operator  actions.  They  do  not 
alter  the  way  any  structure,  system,  or 
component  functions  and  do  not  alter  the 
manner  in  which  the  plant  is  operated.  The 
proposed  changes  do  not  introduce  any  new 
failure  modes.  Therefore,  the  proposed 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

:t.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  will  correct  the 
maximum  reactor  power  level  specified; 
change  RPS  trip  setpoints,  allowable  values, 
and  bypass  setpoints;  change  ESFAS  trip 
setpoints,  allowable  values,  and  block 
setpoint  changes;  add  a  new  Technical 
Specification  and  additional  requirements 
associated  with  the  automatic  isolation  of 
steam  generator  blowdown;  and  make 
various  minor  editorial  and  non-technical 
changes.  There  will  be  no  adverse  effect  on 
equipment  important  to  safety.  The  RPS  and 
ESFAS  will  continue  to  function  as  designed 
to  mitigate  the  consequences  of  design  basis 
accidents.  Therefore,  there  will  be  no 
significant  reduction  of  the  margin  of  safety 
as  defined  in  the  Bases  for  the  Technical 
Specifications  affected  by  the  proposed 
changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich.  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
luliano,  49  Rope  Ferry  Road,  Waterford. 
Connecticut. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Companv, 
P.O.  Box  270,  Hartford.  Connecticut. 

NRC  Deputy  Director:  Phillip  F. 
McKee. 


Pennsylvania  Power  and  Light 
Company,  Docket  Mo.  50-387. 
Susquehanna  Steam  Electric  Station, 
Unit  1,  Luzerne  County,  Pennsylvania 

Date  of  amendment  request:  June  19, 
1998. 

Description  of  amendment  request: 
The  amendment  to  Unit  1  Technical 
Specifications  (TS)  involves  the 
addition  of  a  new  section  entitled 
"Oscillation  Power  Range  Monitoring 
(CPRM)  Instrumentation"  and  revisions 
to  Section  3.4.1  "Recirculation  Loops 
Operating"  to  remove  the  specifications 
related  to  thermal  power  stability  which 
will  not  be  required  after  the  installation 
of  the  OPRM  instrumentation.  Unit  1  is 
currently  operating  under  Interim 
Corrective  Actions  (ICAs)  defined  in  TS 
3.4.1  that  specify  restrictions  on  plant 
operation  and  actions  by  operators  in 
response  to  instability  events.  The 
OPRM  system  provides  an  automatic 
long-term  solution  to  the  instability 
issue  and  eases  the  burden  on  the 
operator. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  proposal  does  not  involve  an  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  OPRM  most'directly  affects  the  APRM 
and  LPRM  portions  of  the  Power  Range 
Neutron  .Monitoring  system.  Its  installation 
does  not  affect  the  operation  of  these  sub- 
systems. None  of  the  accidents  or  equipment 
malfunctions  affected  by  these  sub-systems 
are  affected  by  the  presence  or  operation  of 
the  OPRM. 

The  .^PRM  channels  provide  the  primary 
indication  of  neutron  flux  within  the  core 
and  respond  almost  instantaneously  to 
neutron  flux  changes.  The  APRM  Fixed 
Neutron  Flux-High  function  is  capable  of 
generating  a  trip  signal  to  prevent  fuel 
damage  or  excessive  reactor  pressure.  For  the 
ASME  overpressurization  protection  analysis 
in  FS.^R  Chapter  5.  the  APRM  Fixed  Neutron 
Flux-High  function  is  assumed  to  terminate 
the  main  steam  isolation  valve  closure  event. 
The  high  fiux  trip,  alcmg  with  the  safety/ 
relief  valves,  limit  the  peak  reactor  pressure 
vessel  pressure  to  less  than  the  ASME  Code 
limits.  The  control  rod  drop  accident  (CRDA) 
analysis  in  Chapter  15  takes  credit  for  the 
APRM  Fixed  Neutron  Flux-High  function  to 
terminate  the  CRDA.  The  Recirculation  Flovc 
Controller  Failure  event  (pump  runup)  is  also 
terminated  by  the  high  neutron  flux  trip.  The 
APR.M  Fixed  Neutron  Flux-High  function  is 
required  to  be  OPERABLE  in  .MODE  1  where 
the  potential  consequences  of  the  analyzed 
transients  could  result  in  the  Safetv  Lim.its 


(e.g..  MCPR  and  Reactor  pressure)  being 
exceeded. 

The  installation  of  the  OPRM  equipment 
does  not  increase  the  consequences  of  a 
malfunction  of  equipment  important  to 
safety.  The  APRM  and  RPS  systems  are 
designed  to  fail  in  a  tripped  (fail  safe) 
condition;  the  OPRM  will  have  no  affect  on 
the  consequence  of  the  failure  of  either 
system.  An  inoperative  trip  signal  is  received 
by  the  RPS  any  time  an  APRM  mode  switch 
is  moved  to  any  position  other  than  Operate, 
an  APRM  module  is  unplugged,  the 
electronic  operating  voltage  is  low,  or  the 
APRM  has  too  few  LPRM  inputs.  These 
functions  are  not  specifically  credited  in  the 
accident  analysis,  but  are  retained  for  the 
RPS  as  required  by  the  NRC  approved 
licensing  basis. 

The  OPRM  allows  operation  under  current 
operating  conditions  presently  restricted  by 
the  current  Technical  Specifications  by 
providing  automatic  suppression  functions  in 
the  area  of  concern  in  the  event  an  instability 
occurs.  The  consequences  of  any  accident  or 
equipment  malfunction  are  not  increased  by 
operating  under  those  conditions.  Although 
protected  by  the  OPRM  from  thermal- 
hydraulic  core  instabilities  above  30%  core 
power,  operation  under  natural  core 
recirculation  conditions  is  not  allowed.  No 
accidents  or  transients  of  a  type  not  analyzed 
in  the  FSAR  are  created  by  operating  under 
these  conditions  with  the  protection  of  the 
OPRM  system. 

This  change  does  not  increase  the 
probability  of  an  accident  as  previously 
evaluated.  The  OPRM  is  designed  and 
installed  to  not  degrade  the  existing  APRM. 
LPRM.  and  RPS  systems.  These  systems  will 
still  perform  all  of  their  intended  functions. 
The  new  equipment  is  tested  and  installed  to 
the  same  or  more  restrictive  environmental 
and  seismic  envelopes  as  the  existing 
systems.  The  new  equipment  has  been 
designed  and  tested  to  the  electromagnetic 
interference  (EMI)  requirements  of  Reference 
2.  which  assures  correct  operation  of  the 
existing  equipment.  The  new  system  has 
been  designed  to  single  failure  criteria  and  is 
electrically  isolated  from  equipment  of 
different  electrical  divisioiis  and  from  non-IE 
equipment.  The  electrical  loading  is  within 
the  capability  of  the  existing  power  sources 
and  the  heat  loads  are  within  the  capability 
of  existing  cooling  systems.  The  OPRM 
allows  operation  under  operating  conditions 
presently  forbidden  or  restricted  by  the 
current  Technical  Specifications.  No  other 
transient  or  accident  analysis  assumes  these 
oper9ting  restrictions. 

Based  upon  the  analysis  presented  above, 
PP&L  concludes  that  the  proposed  action 
does  not  involve  an  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  proposal  does  not  create  the 
probability  of  a  new  or  different  type  of 
accident  from  any  accident  previouslv 
evaluated.  The  OPRM  system  is  a  monitoring 
and  accident  mitigation  system  that  cannot 
create  the  possibility  for  an  accident. 
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The  OPRM  will  allow  operation  in 
conditions  currently  restricted  by  the  current 
Technical  Specifications.  Although  protected 
by  the  OPRM  from  thermal-hydraulic  core 
instabilities  above  30%  core  power, 
operation  under  natural  circulation 
conditions  is  not  allowed.  No  accidents  or 
transients  of  a  type  not  analyzed  in  the  FSAR 
are  created  by  operating  under  these 
conditions  with  the  protection  of  the  OPRM 
system.  No  new  failure  modes  of  either  the 
new  OPRM  equipment  or  of  the  existing 
APRM  equipment  have  been  introduced. 
Quality  software  design,  testing, 
implementation  and  module  self-health 
testing  provides  assurance  that  no  new 
equipment  malfunctions  due  to  software 
errors  are  created.  The  possibility  of  an 
accident  of  a  new  or  different  type  than  any 
evaluated  previously  is  not  created. 

The  new  OPRM  equipment  is  designed  and 
installed  to  the  same  system  requirements  as 
the  existing  APRM  equipment  and  is 
designed  and  tested  to  have  no  impact  on  the 
existing  functions  of  the  APRM  system. 
Appropriate  isolation  is  provided  where  new 
interconnections  between  redundant 
separation  groups  are  formed.  The  OPRM 
modules  have  been  designed  and  tested  to 
assure  that  no  new  failure  modes  have  been 
introduced. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

There  has  been  no  reduction  in  the  margin 
of  safety  as  defined  in  the  basis  for  the 
Technical  Specifications.  The  OPRM  system 
does  not  negatively  impact  the  existing 
APRM  system.  As  a  result,  the  margins  in  the 
Technical  Specifications  for  the  APRM 
system  are  not  impacted  by  this  addition. 

Current  operation  under  the  ICAs  provides 
an  acceptable  margin  of  safety  in  the  event 
of  an  instability  event  as  the  result  of 
preventive  actions  and  Technical 
Specification  controlled  response  by  the 
control  room  operators.  The  OPRM  system 
provides  an  increase  in  the  reliability  of  the 
protection  of  the  margin  of  safety  by 
providing  automatic  protection  of  the  MCPR 
safety  limit,  while  the  protection  burden  is 
significantly  reduced  for  the  control  room 
operators.  This  protection  is  demonstrated  as 
described  above,  and  in  the  NRC  reviewed 
and  approved  Topical  Reports  NEDO-32465- 
A  and  CENPD-400-P-A. 

Replacement  of  the  ICA  operating 
restrictions  from  Technical  Specifications 
with  the  OPRM  system  does  not  affect  the 
margin  of  safety  associated  with  any  other 
system  or  fuel  design  parameter. 

Therefore,  the  change  does  not 
involve  a  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
reviews,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre,  PA  18701. 

Attorney  for  licensee:  Jay  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NVV.. 
Washington,  DC  20037. 

NRC  Project  Director:  Robert  A.  Capra. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333.  fames  A. 
FitzPathck  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request:  July  6, 
1998 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
(TS)  changes  represent  revisions  to  the 
Radiological  Effluent  Technical 
Specification  (RETS)  Section  3.5.b.l, 
"Main  Condenser  Steam  Jet  Air  Ejector 
(SJAE)"  and  Table  3.10-1  "Radiation 
Monitoring  Systems  that  Initiate  and/or 
Isolate  Systems"  including  associated 
TS  Bases.  The  existing  RETS  for 
radiation  monitoring  instrumentation 
systems  that  initiate  and/or  isolate 
systems  will  be  changed  by  adding 
Allowable  Outage  Times  (AOTs)  and 
incorporating  editorial  and 
administrative  changes  to  clarify 
requirements. 

Rasis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  inherent  redundancy  and  reliability  of 
the  protective  instrumentation  trip  systems 
ensure  that  the  consequences  of  an  accident 
are  not  significantly  increased.  In  addition, 
the  restrictive  Allowable  Outage  Time  (AOT) 
interval  limits  the  probability  of  the 
protective  instrument  channel  being 
unavailable  and  an  accident  requiring  its 
function  from  occurring  simultaneously.  The 
requirement  that  the  associated  trip  function 
maintains  trip  capability  for  selected 
instrumentation  ensures  that  the  protective 
instrumentation  response  will  occur  such 
that  the  consequences  of  an  accident  are  not 
different  from  those  previously  evaluated. 
The  proposed  changes  provide  AOTs  for  test 
and  repair  of  plant  instrumentation.  The 
changes  do  not  introduce  any  new  modes  of 
plant  operation,  make  any  physical  changes, 
or  alter  any  operational  setpoints.  Therefore, 
the  changes  do  not  degrade  the  performance 
of  any  safety  system  assumed  to  function  in 
the  accident  analysis.  Consequently,  there  is 
no  effect  on  the  probability  of  occurrence  of 
an  accident. 

Regarding  the  consequences  of  an  accident, 
the  GE  Licensing  Topical  Reports  (References 


1  and  2)  (GE  Topical  Report  NEDC-31677P- 
A.  "Technical  Specification  Improvement 
Analysis  for  BWR  Isolation  Actuation 
InsUTjmentation,"  lulv  1990  and  GE  Topical 
Report  GENE-770-06-1-A,  -Bases  for 
Changes  to  Sur\eillance  Test  Intervals  and 
Allowed  Out-Of-Serv,  ice  Times  for  Selected 
Instrumentation  Technical  Specifications." 
December  1992]  conclude  that  the  proposed 
.^OT  for  the  safety  system  instrumentation 
results  in  an  insignificant  change  in  the  core 
damage  frequency.  The  .^OTs  result  in  a 
slight  increase  in- the  unavailability  of  the 
safety  functions.  The  overall  effect  on  the 
probability  of  an  accident  is  negligible.  The 
NRC  concurred  in  their  SERs  (safety 
evaluation  reports!  (References  3  and  4)  |\RC 
Safety  Evaluation  Report,  letter  from  Charles 
E.  Rossi.  NRC  to  S.D.  Floyd.  BWR  Owners 
Group.  "General  Electric  Company  Topical 
Report  NEDC-31677P.  Technical ' 
Specification  Improvement  Analysis  for  BWR 
Isolation  Actuation  Instrumentation'  .  )une 
18.  1990  and  NRC  Safety  Evaluation  Report, 
letter  from  Charles  E  Rossi,  .NRC  to  R.D. 
Binz.  BWR  Owners  Group.  "General  Electric 
Company  Topical  Report  GENE-770-06-1. 
Bases  for  Changes  to  Sur\eillance  Test 
Intervals  and  Allowed  Out-Of-Service  Times 
for  Selected  Instrumentation  Technical 
Specifications."  |uly  21.  1992]  with  this 
conclusion  Consequently,  there  is  not  a 
significant  increase  in  the  consequences  of  an 
accident. 

Since  the  editorial  and  administrative 
items  do  not  alter  the  meaning  or  intent  of 
any  requirements,  they  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  to  the  protective 
instrumentation  trip  system  specifications  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  because  they  do  not 
introduce  any  new  operational  modes  or 
physical  modifications  to  the  plant. 

For  systems  with  only  one  channel  {.Main 
Control  Room  Ventilation)  or  two-out-of-two 
logic  system  (SJ.AE  Radiation  Monitors)  a  six- 
hour  sur\'eillance  AOT  is  being  proposed  and 
a  repair  time  .^OT  is  not  allowed  This  is 
consistent  with  GE  Topical  Reports 
referenced  in  current  TS  Bases  4.2  and  STS 
(Standard  Technical  Specifications]  and 
therefore,  will  not  introduce  a  new  or 
different  kind  of  accident  than  previously 
evaluated. 

Since  the  editorial  and  administrative 
items  do  not  alter  plant  configurations  or 
operating  modes,  they  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  protective  instrumentation 
surveillance  requirements  provide 
verification  of  the  operability  of  the  trip 
system  instrumentation  channels.  In 
addition,  the  redundant  channel  that 
monitors  the  identical  Trip  Function 
maintains  trip  capability  for  tiir  relatively 
short  duration  of  the  test  or  repair  time 
period.  This  ensures  that  protective 
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instrumentation  reliability  is  maintained. 
The  proposed  change  provides  for  a  specific 
time  period  to  perform  required  surveillances 
on  instrument  channels  without  trips  present 
in  associated  trip  systems.  This  time 
allotment  tends  to  enhance  the  marRin  of 
safety  by  decreasing  the  probability  of 
unnecessary  challenges  to  safety  systems  and 
inadvertent  plant  transients.  The  evaluations 
presented  in  the  referenced  GE  Licensing 
Topical  Reports  concluded  that  the  overall 
effect  of  the  proposed  changes  provides  a  net 
increase  in  plant  safety. 

The  only  action  resulting  from  the 
proposed  changes  to  RETS  is  to  add  AOTs  for 
selected  instrumentation.  Spurious  signals 
during  testing  could  initiate  plant  transients. 
These  transients  are  bounded  by  the  current 
transient  analysis.  These  tests  do  not  subject 
the  instruments  to  any  conditions  beyond 
their  design  specifications  and  are  performed 
in  accordance  with  approved  testing 
standards.  This  testing  ensures  equipment 
operability  by  identifying  degraded 
conditions,  initiating  corrective  action  and 
properly  retesting  them.  Therefore,  the 
proposed  RETS  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  David  E. 
Blabev,  1633  Broadway,  New  York.  New 
York  10019. 

NRC  Project  Director:  S.  Singh  Bajwa, 
Director 

Public  Service  Electric  &■  Gas  Company. 
Docket  No.  50-354.  Hope  Creek 
Generating  Station.  Salem  County.  New 
Jersey 

Date  of  amendment  request:  June  25, 
1998. 

Description  of  amendment  request: 
The  proposed  changes  affect  Technical 
Specification  (TS)  Surveillance 
Requirement  4.5.1.d.2.b  by  deleting  the 
requirement  to  perform  in-situ 
functional  testing  of  the  Automatic 
Depressurization  System  (ADS)  safety 
relief  valves  (SRVs)  during  startup 
testing  activities.  The  proposed  changes 
also  affect  TS  Surveillance  Requirement 
4.4.2. l.b  such  that  the  18-month 
channel  calibration  for  the  SRV  acoustic 
monitors  will  no  longer  require  an 
exception  to  the  provisions  of  TS  4.0.4, 
nor  adjustments  to  SRV  full  open  noise 
levels. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  TS  change  does  not  involve 
any  physical  changes  to  plant  structures, 
systems  or  components  (SSC).  The  ADS  will 
continue  to  function  as  designed.  The  ADS 
is  an  Emergency  Core  Cooling  System  (ECCS) 
designed  to  mitigate  the  consequences  of  an 
accident,  and  therefore,  can  not  contribute  to 
the  initiation  of  any  accident.  The  ADS 
utilizes  five  of  the  14  main  steam  line  SRVs 
as  the  primary  method  for  depressurizing  the 
reactor  pressure  vessel  to  permit  low 
pressure  core  cooling  capability  in  the  event 
of  a  small  break  Loss-of-Coolant-Accident 
(LOCA)  if  the  high  pressure  cooling  systems 
(i.e.,  High  Pressure  Cooling  Injection  (HPCI) 
and  Reactor  Core  Isolation  Cooling  (RCIC) 
systems)  fail  to  maintain  adequate  reactor 
vessel  water  level. 

Deleting  the  TS  surveillance  requirements 
to  perform  the  in-situ  testing  of  the  ADS/ 
SRVs  during  startup,  as  proposed,  should 
reduce  the  probability  of  an  inadvertent 
opening  of  an  SRV  as  discussed  in  Section 
15.1.4  of  the  Hope  Creek  (Updated  Final 
Safety  Analysis  Report)  UFSAR  since 
deleting  this  testing  requirement  will 
eliminate  a  known  initiator  of  SRV  pilot 
leakage  and  subsequent  erosion.  This 
profxjsed  TS  change  will  have  a  tendency  to 
increase,  rather  than  decrease,  the  reliability 
of  the  ADS/SRVs  by  eliminating  the  in-situ 
ADS  functional  startup  testing.  The 
probability  of  the  ADS/SRVs  to  open  on 
demand  has  been  demonstrated  to  be 
extremely  high  and  is  not  measurably 
improved  through  the  in-situ  ADS  functional 
startup  testing. 

Using  the  provisions  of  10CFR50.59, 
PSE&G  will  establish  a  method  for 
performing  SRV  acoustic  monitor  channel 
calibration  that  does  not  require  reactor 
steam  pressure  or  SRV  opening.  This  testing 
method  will  comply  with  the  current  TS 
definition  of  CHANNEL  CALIBRATION. 
Since  the  notes  associated  with  TS 
Surveillance  Requirement  4.4.2.1  (providing 
a  compliance  exception  to  the  provisions  of 
TS  4.0.4  to  allow  for  proper  reactor  steam 
pressure  to  perform  the  test  and  an  allowance 
for  noise  level  adjustments)  are  no  longer 
needed,  their  removal  will  not  affect  plant 
operation  or  testing  and  will  not  involve  an 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

This  proposed  TS  change  will  not  increase 
the  probability  of  occurrence  of  a 
malfunction  of  any  plant  equipment 
important  to  safety.  Alternate  testing 
methods  at  Hope  Creek  and  at  the  offsite  test 
facility  adequately  demonstrate  proper  ADS 
valve  operation  and  assure  that  the  valves 
will  continue  to  function  as  designed. 
Existing  surveillance  testing  and  inspections 
of  the  ADS/SRVs  at  Hope  Creek  verify  that 
the  ADS  initiation  logic,  solenoid  valve 
operation,  pneumatic  gas  supply  integrity 


and  air  operator  assembly  (including  pilot 
rod)  will  operate  as  designed.  Offsite  testing 
verifies  pilot  disc  operation,  setpoint 
calibration,  stroke  time  and  main  valve  disc 
operation. 

Deleting  the  in-situ  testing  requirement,  as 
proposed,  will  reduce  the  probability  of 
increasing  SRV  leakage,  which  should  reduce 
the  probability  of  an  inadvertent  opening  of 
an  SRV.  Therefore,  any  SRV  pilot  leakage 
that  can  be  eliminated  would  reduce  the 
probability  of  occurrence  of  a  malfunction  of 
that  SRV.  Deleting  the  ADS/SRV  in-sihj 
functional  test  will  in  no  way  increase  any 
consequences  of  a  malfunction  of  plant 
equipment  important  to  safety.  The 
consequences  of  a  malfunction  of  an  ADS/ 
SRV  as  discussed  in  the  Hope  Creek  UFSAR 
remain  unchanged. 

In  addition,  eliminating  a  known  initiator 
of  SRV  leakage,  as  profKJsed  in  this  TS 
change,  would  help  reduce  operator 
workarounds  in  the  form  of  suppression  pool 
cooling  and  letdown  operation  activities.  As 
a  result,  this  will  reduce  the  unnecessary 
operation  of  the  Residual  Heat  Removal 
(RHR)  and  its  supporting  systems. 

Therefore,  the  proposed  TS  change  does 
not  involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  TS  changes  do  not  involve 
any  physical  changes  to  plant  SSC.  The 
design  and  operation  of  the  ADS/SRVs  are 
not  changed  from  that  currently  descril)ed  in 
the  UFSAR.  The  ADS  will  continue  to 
function  as  designed  to  mitigate  the 
consequences  of  an  accident.  No  changes  of 
any  kind  are  being  made  to  the  valves, 
auxiliary  components  or  ADS  logic.  Deleting 
the  requirement  to  perform  the  ADS  in-situ 
functional  test  during  plant  startup  as 
proposed  in  this  TS  change  request  reduces 
the  likelihood  of  an  SRV  developing  a  leak 
and  degrading  throughout  the  subsequent 
operating  cycle.  Therefore,  there  is  no 
possibility  that  implementing  this  proposed 
TS  change  would  create  a  different  type  of 
malfunction  to  the  ADS/SRVs  than  any 
previously  evaluated. 

Eliminating  the  requirement  to  perform  the 
in-situ  testing  of  the  ADS/SRVs  during 
startup  activities  does  not  create  a  new  or 
different  type  of  accident  than  any  previously 
evaluated.  There  is  no  accident  scenario 
associated  with  testing  the  ADS/SRVs  other 
than  the  inadvertent  opening  of  a  relief  valve, 
which  is  currently  discussed  in  Section 
1 5. 1 .4  of  the  UFSAR.  The  proposed  TS 
changes  do  not  alter  the  conclusions 
described  in  the  UFSAR  regarding  an 
inadvertent  opening  of  an  SRV.  No  new  or 
different  type  of  accident  will  be  created  as 
a  result  of  these  proposed  changes. 

Therefore,  the  proposed  TS  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

Using  the  provisions  of  10CFR50.59. 
PSE&G  will  establish  a  method  for 
performing  SRV  acoustic  monitor  channel 
calibration  that  does  not  require  reactor 
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steam  pressure  or  SRV  opening.  This  testing 
method  will  comply  with  the  current  TS 
defmition  of  CHANNEL  CALIBRATION. 
Since  the  notes  associated  with  TS 
Surveillance  Requirement  4.4.2.1  (providing 
a  compliance  exception  to  the  provisions  of 
TS  4.0.4  to  allow  for  proper  reactor  steam 
pressure  to  perform  the  test  and  an  allowance 
to  perform  noise  level  adjustments)  are  no 
longer  needed,  their  removal  will  not  affect 
plant  operation  or  testing  and  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  TS  change  involves  deleting 
the  requirement  to  perform  in-sifu  functional 
testing  of  the  ADS/SRVs  during  startup 
activities.  This  testing  imposes  an 
unnecessary  challenge  on  the  ADS/SRVs  and 
has  been  linked  to  SRV  degradation  (e.g.. 
pilot  valve  and/or  main  valve  leakage).  This 
proposed  TS  change  should  reduce  SRV 
leakage  and  improve  ADS/SRV  reliability  by 
i;educing  the  potential  for  spurious  SRV 
actuation.  Since  ADS  operability  can  be 
readily  demonstrated  with  extremely  high 
confidence  by  the  existing  surveillance  tests 
and  inspections  performed  for  the  ADS,  there 
will  be  no  reduction  in  any  margin  of  safety 
resulting  from  this  proposed  TS  change. 
Therefore,  the  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Using  the  provisions  of  10CFR50.59, 
PSE&G  will  establish  a  method  for 
performing  SRV  acoustic  monitor  channel 
calibration  that  does  not  require  reactor 
steam  pressure  or  SRV  opening.  This  testing 
method  will  comply  with  the  current  TS 
definition  of  CHANNEL  CALIBRATION. 
Since  the  notes  associated  with  TS 
Surveillance  Requirement  4.4.2.1  (providing 
a  compliance  exception  to  the  provisions  of 
TS  4.0.4  to  allow  for  proper  reactor  steam 
pressure  to  perform  the  test  and  an  allowance 
to  perform  noise  level  adjustments)  are  no 
longer  needed,  their  removal  will  not  affect 
plant  operation  or  testing  and  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  NJ  08070. 

Attorney  for  licensee:  Jeffrie  J.  Keenan. 
Esquire,  Nuclear  Business  Unit — N21, 
P.O.  Box  236,  Hancocks  Bridge,  NJ 
08038. 

NHC  Project  Director:  Robert  A.  Capra. 

Tennessee  Vallev  Authority,  Docket  No. 
50-390  Watts  Bar  Nuclear  Plant,  Unit  1, 
Rhea  County,  Tennessee 

Date  of  amendment  request:  Februar>' 
18,  1998. 


Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Watts  Bar  Nuclear  Plant  (VVBN) 
Technical  Specifications  (TS)  and 
associated  Bases  to  address  a  new 
condition  (Condition  B)  and  associated 
actions  in  which  one  train  (consisting  of 
two  valves)  of  Steam  Generator 
Atmospheric  Dump  Valves  (ADVs), 
although  functional,  would  be 
considered  technically  INOPERABLE  in 
the  event  of  one  train  of  the  auxiliarv 
control  air  system  (ACAS)  was  out  of 
service.  The  action  required  for  the  new 
condition  is  to  restore  the  ADV  lines  to 
OPERABLE  status  within  72  hours.  In 
addition,  the  proposed  amendment 
would  make  a  correction  to  the  required 
action  for  Condition  B  (new  Condition 
C)  to  clarify  that  the  required  action  for 
two  or  more  inoperable  ADV  lines  (with 
the  exception  of  new  Condition  B)  is  to 
restore  all  but  one  ADV  line  to  operable 
status.  The  current  Required  Action  for 
Condition  B  incorrectly  states  that  only 
one  ADV  line  must  be  restored  to 
operable  status. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  addition  of  the  72  hour  completion 
time  and  clarification  to  existing  TS  do  not 
increase  the  probability  of  an  accident 
previously  evaluated  since  these  changes  do 
not  result  in  hardware  or  procedural  changes 
which  will  affect  probability  of  occurrence  of 
an  accident.  The  probability  of  an  accident 
(Kcurring  during  the  72  hour  period  as 
compared  to  the  24  hour  completion  time 
currently  in  the  TS  remains  small.  Further, 
addition  of  the  72  hour  completion  time  and 
clarification  to  existing  TS  does  not  increase 
the  consequences  of  an  accident  previously 
evaluated  since  sufficient  equipment  and 
procedures  remain  available  to  mitigate 
accidents  previously  evaluated.  With  two 
ADVs  inoperable  under  this  LCO.  two  ADVs 
remain  in  service.  As  indicated  in  the 
Applicable  Safety  Analysis  of  the  TS  Basis, 
two  valves  are  adequate  to  cool  the  unit  to 
the  RHR  [residual  heat  removal]  entry 
conditions  subsequent  to  accidents 
accompanied  by  a  loss  of  offsite  power.  In 
addition,  as  indicated  in  the  background 
discussion  of  the  Bases  of  3.7.4.  the  ADVs 
can  be  operated  by  use  of  a  bottled  niu-ogen 
system  designed  to  open  the  valves  in  the 
event  of  loss  of  normal  and  emergency  air 
supplies.  The  valves  may  also  be  operated 
manually  by  using  the  valve  hand  wheels. 
Consequently,  the  two  inoperable  ADVs 
under  this  LCO  are  still  expected  to  remain 
functional  and  could  be  placed  in  service  and 
used  to  cool  the  steam  generators,  if 


necessary,  in  the  event  of  an  accident.  Based 
on  the  above,  the  addition  of  the  72  hour 
completion  time  and  clarifications  to  existing 
TS  in  accordance  with  this  proposed 
amendment  do  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated 

The  addition  of  the  72  hour  completion 
time  and  clarifications  to  existing  TS  does 
not  cause  the  initiation  of  any  accident  nor 
create  any  new  credible  limiting  failure  for 
safety-related  systems  and  components.  The 
change  does  not  result  in  an  event  previously 
deemed  incredible  being  made  credible.  As 
such,  it  does  not  create  the  possibility  of  an 
accident  different  than  any  evaluated  in  the 
FSAR  (Final  Safety  .Analysis  Report]  The 
change  has  an  insignificant  effect  on  the 
ability  of  the  safety-related  systems  to 
perform  their  intended  safety  functions. 
■Mthough  the  period  during  which  a  safety- 
related  function  (.ACAS  air  supply]  is 
assumed  inoperable  is  extended  from  24  to 
72  hours,  sufficient  remaining  equipment 
(two  ADVs  supplied  by  the  opposite  tram 
ACAS)  is  available  to  mitigate  the  limiting 
(steam  generator  tube  rupture]  SGTR 
accident,  assuming  no  single  failure  occurs. 
Also,  additional  redundant  and  diverse 
equipment  (normal  control  air.  emergency 
bottled  nitrogen,  and  the  valve  hand  wheels) 
is  available  and  expected  to  remain 
functional  to  ensure  the  ADVs  accomplish 
their  function  following  an  accident  The 
change  does  not  create  failure  modes  that 
could  adversel\  im.pact  safetv-related 
equipment  Therefore,  the  change  will  not 
create  the  possibility  of  a  malfunction  of 
equipment  important  to  safet\  different  than 
previously  evaluated  in  the  FSAR.  Thus,  the 
proposed  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated 

C  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  TS  currently  allow  two  or  more  .ADVs 
to  be  out  of  service  for  24  hours,  based  on 
low  probability  of  an  event  occurring  during 
the  period  which  would  require  use  of  the 
.ADVs.  and  based  on  availability  of  the  steam 
dump  valves  and  the  MSSVs  (main  steam 
safety  valves]   Providing  a  72  hour 
completion  time  specifically  for  loss  of  two 
ADV  valves  due  to  loss  on  one  train  of  ACAS 
to  the  -ADVs  does  not  significantly  reduce  the 
margin  of  safety  since  the  probability  of  an 
event  occurring  during  the  72  hour  period  is 
still  small,  and  the  capability  exists  to  use  the 
inoperable  .ADVs  by  manually  operating  the 
valves  using  the  valve  hand  wheels,  or  by 
connecting  the  valve  nitrogen  bottle  system, 
which  was  designed  to  operate  the  valves 
upon  loss  of  air.  In  addition,  the  .MSSVs.  and 
the  condenser  steam  dump  valves  would 
normally  also  be  available.  Thus,  the 
proposed  change  does  not  s'lg.iificantly 
reduce  the  margin  of  safety. 

Further,  the  NRC  staff  notes  that  the 
proposed  change  to  the  TS  action  statement 
for  two  or  more  ADV  lines  inoperable  to 
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require  restoration  of  all  but  one  of  the  four 
ADV  lines,  instead  of  the  previous 
requirement  to  restore  only  one  .\DV  line  to 
operable  status,  is  more  restrictive  and  more 
conservative  than  the  action  statement  as 
currently  written.  The  change  also  makes  the 
action  statement  consistent  with  the  existing 
TS  Bases  in  Section  B  3.7.4.  Action  B.l. 
Accordingly,  the  staff  proposes  to  find  that 
this  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated,  and  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review  and  the  staffs  additional 
assessment  as  provided  above,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
TN  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902. 

NRC  Project  Director:  Frederick  J. 
Hebdon. 

Tennessee  Valley  Authoritv.  Docket  No. 
50-390  Watts  Bar  Nuclear'Plant.  Unit  1. 
Rhea  County.  Tennessee 

Date  of  amendment  request:  May  6, 
1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Watts  Bar  Nuclear  Plant 
(WBN)  Technical  Specifications  (TSs) 
by  revising  the  allowed  enrichment  of 
fuel  stored  in  the  new  fuel  storage  racks 
from  4.3  to  5.0  weight  percent  uranium- 
235  (U-235).  The  revision  also  places 
limitations  on  fuel  storage  locations  that 
may  be  utilized  in  the  storage  racks  and 
provides  additional  limits  on 
k(effective)  when  flooded  with 
unborated  water. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  the  allowed 
enrichment  of  new  fuel  stored  in  the  new 
fuel  storage  racks  does  not  change  the 
criticality  potential  with  the  proposed  fuel 


arrangement  requirements  for  the  storage 
racks.  The  potential  k^jr  values  are 
maintained  the  same  as  the  current  TS 
requirements.  In  addition,  the  storage  racks 
are  not  modified  and  the  processes  for 
loading  and  unloading  fuel  in  these  racks  and 
the  controls  for  these  racks  remain  the  same 
except  for  the  storage  limitations  dictated  by 
the  criticality  analysis.  Additional  controls 
are  required  with  appropriate  verification  to 
assure  the  fuel  is  stored  within  the  analysis 
assumptions.  Handling  procedures  contain 
additional  steps  to  specifically  verify 
prohibited  cells  remain  empty  after  fuel 
movement.  This  verification  assures  that  the 
probability  of  a  criticality  event  is  not 
increased  by  the  enrichment  change.  Since 
the  kcff  limits  and  operating  processes  are 
unchanged  by  the  proposed  revision,  there  is 
no  increase  in  the  probability  of  an  accident 
previously  evaluated.  Likewise,  there  is  no 
impact  to  the  consequences  of  an  accident  or 
increase  in  offsite  dose  limits  as  a  result  of 
the  proposed  TS  change  trecause  the 
criticality  requirements  are  unchanged  and 
plant  equipment  will  be  utilized  and 
operated  without  change  considering  the  fuel 
storage  location  limits  imposed  by  this 
request. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

As  stated  above,  the  plant  equipment  and 
operating  processes  will  not  be  altered  by  the 
proposed  TS  change  with  the  exception  of 
allowed  fuel  storage  locations  in  the  new  fuel 
storage  racks.  The  limitations  on  acceptable 
fuel  storage  locations  in  the  racks  ensure  that 
the  k(effective)  limits  are  maintained  at  the 
same  limits  as  currently  required.  TVA  has 
not  postulated  a  criticality  event  at  WBN  for 
the  spent  or  new  fuel  storage  locations 
because  the  design  of  the  associated  storage 
racks,  potential  moderation,  and  TS 
allowable  fuel  enrichments  do  not  support 
the  potential  for  this  condition.  Therefore, 
this  change  does  not  create  the  potential  for 
a  new  accident  from  any  previously 
analyzed. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  TS  change  maintains  the 
existing  requirements  for  criticality  by 
utilizing  limited  storage  locations  in  the  new 
fuel  pit  storage  racks.  There  is  no  change  to 
operating  practices  associated  with  the  use 
and  control  of  these  racks  except  for  the 
storage  limitations.  For  these  reasons,  there 
will  be  no  reduction  in  the  margin  [of]  the 
safety  as  a  result  of  implementing  the 
proposed  TS  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street.  Chattanooga, 
TN  37402. 


Attorney  for  licensee:  General 
Counsel,  "Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville.  Tennessee  37902. 

NRC  Project  Director:  Frederick  J. 
Hebdon. 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company.  Toledo  Edison  Company. 
Docket  No.  50-440,  Perry  Nuclear  Power 
Plant,  Unit  1,  Lake  County,  Ohio 

Date  of  amendment  request:  July  13. 
1998. 

Description  of  amendment  request: 
The  proposed  license  amendment 
would  revise  Perry  Nuclear  Power  Plant 
Technical  Specification  3.4.4,  "Safety/ 
Relief  Valves  (S/RVs)."  by  increasing 
the  present  (plus  or  minus)  1% 
tolerance  on  the  safety  mode  lift 
setpoint  for  the  safety/relief  valves  to 
[plus  or  minus)  3%.  This  change  would 
be  performed  in  accordance  with 
General  Electric  Topical  Report  NEDC- 
31753P,  "BWROG  In-Service  Pressure 
Relief  Technical  Specification  Revision 
Licensing  Topical  Report." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
identified. 

The  proposed  change  allows  an  increase  in 
the  as-found  safety  relief  valve  (SRV)  safety 
mode  setpoint  tolerance,  determined  by  test 
after  the  valves  have  been  removed  from 
service,  from  [plus  or  minus)  1%  to  [plus  or 
minus]  3%.  The  proposed  change  does  not 
alter  the  Technical  Specification 
requirements  on  the  nominal  SRV  safety 
mode  lift  setpoints,  the  SRV  relief  mode 
setpoints,  the  required  frequency  for  the  SRV 
lift  setpoint  tests,  or  the  number  of  SRVs 
required  to  be  operable.  This  change  does  not 
involve  physical  changes  to  the  SRVs.  nor 
does  it  change  the  operating  characteristics  or 
safety  function  of  the  SRVs. 

Consistent  with  current  requirements,  this 
change  continues  to  require  that  the  SRVs  be 
adjusted  to  within  [plus  or  minus]  1%  of 
their  nominal  lift  setpoints  following  testing. 
This  change  does  not  change  the  behavior 
and  operation  of  any  SRV  and  therefore  has 
no  significant  impact  to  reactor  operation.  It 
also  has  no  significant  impact  on  response  to 
any  perturbation  of  reactor  operation 
including  transients  and  accidents  previously 
analyzed  in  the  Updated  Safety  Analysis 
Report.  In  addition,  this  change  does  not 
change  SRV  actuation.  Therefore,  this  change 
will  not  increase  the  probability  of  an 
accident  previously  evaluated. 

Generic  considerations  related  to  the 
change  in  setpoint  tolerance  were  addressed 
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in  NEDC-31753P.  "BWROG  In-Service 
Pressure  Relief  Technical  Specification 
Revision  Licensing  Topical  Report,"  and 
were  reviewed  and  approved  by  the  NRC. 
The  plant  specific  evaluations,  required  by 
the  NRC's  Safety  Evaluation  for  NEDC- 
31753P  and  performed  to  support  this 
proposed  change,  are  contained  in  NEDC- 
32307P,  "Safety  Review  for  PNPP  Safety/ 
Relief  Valve  Setpoint  Tolerance  Relaxation/ 
Out-of-Service  Analyses,"  dated  May  1994. 
These  analyses  and  evaluations  show  that 
there  is  adequate  margin  to  the  design  core 
thermal  limits  and  to  the  reactor  vessel 
pressure  limits  using  a  [plus  or  minus)  3% 
SRV  setpoint  tolerance.  They  also  show  that 
operation  of  the  high  pressure  injection 
systems  will  not  be  adversely  affected;  and 
the  containment  response  from  a  loss  of 
coolant  accident  will  be  acceptable. 

(2)  The  proposed  change  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  to  allow  an  increase 
in  the  SRV  safety  mode  setpoint  tolerance 
from  (plus  or  minus]  1%  to  [plus  or  minus) 
3%  does  not  alter  the  nominal  SRV  lift 
setpoints  or  the  number  of  SRVs  required  to 
be  operable.  This  change  does  not  involve 
physical  changes  to  the  SRVs,  nor  does  it 
change  the  operating  characteristics  or  the 
safety  function  of  the  SRVs.  The  proposed 
change  does  not  involve  a  physical  alteration 
of  the  plant.  No  new  or  different  equipment 
is  being  installed.  The  proposed  change  does 
not  impact  core  reactivity  nor  the 
manipulation  of  fuel  bundles.  There  is  no 
alteration  to  the  parameters  within  which  the 
plant  is  normally  operated.  As  a  result  no 
new  failure  modes  are  being  introduced. 
There  are  no  changes  in  the  methods 
governing  normal  plant  operation,  nor  are  the 
methods  utilized  to  respond  to  plant 
transients  altered. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

(3)  The  proposed  change  will  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  margin  of  safety  is  established  through 
the  design  of  the  plant  structiu-es.  systems, 
and  components,  the  parameters  within 
which  the  plant  is  operated,  and  the 
establishment  of  the  setpoints  for  the 
actuation  of  equipment  relied  upon  to 
respond  to  an  event.  The  proposed  change 
does  not  significantly  impact  the  condition  or 
performance  of  structures,  systems,  and 
components  relied  upon  for  accident 
mitigation.  The  proposed  change  does  not 
significantly  impact  any  safety  analysis 
assumptions  or  results. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street.  Perry,  OH  44081. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  &  Trowbridge, 
2300  N  Street,  NW..  Washington.  DC 
20037. 

NEC  Project  Director:  Ronald  R. 
Bellamy  (Acting). 

Previously  Published  Notices  of 
Consideration  ef  Issuance  of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Duke  Energy  Corporation.  Docket  Nos. 
50-269.  50-270.  and  50-287.  Oconee 
Nuclear  Station.  Units  1,  2.  and  3, 
Oconee  County.  South  Carolina 

Date  of  amendment  request:  July  8. 
1998. 

Description  of  amendment  request: 
The  proposed  amendments  would  allow 
temporary  noncompliance  with  the 
Penetration  Room  Ventilation  System 
air  flow  surveillance  requirements  of 
Technical  Specification  4.5.4.1.b.l  until 
modifications  can  be  completed  to 
support  testing  in  accordance  with 
ANSI  Standard  N510-1975.  as  required 
by  the  Technical  Specifications. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  July  16.  1998 
(63  FR  38433). 

Expiration  date  of  individual  notice: 
August  17.  1998. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walha'lla, 
South  Carolina. 

Florida  Power  Corporation,  et  al., 
Docket  No.  50-302.  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant.  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
June  18,  1998. 

Brief  description  of  amendment: 
Amend  the  Crystal  River  Unit  3  (CR3) 
Improved  Technical  Specifications  to 


allow  operation  with  a  number  of 
indications  previously  identified  as  tube 
end  anomalies  and  multiple  tube  end 
anomalies  in  the  CR3  Once  Through 
Steam  Generator  tubes. 

Date  of  publication  of  indi\ndual 
notice  in  the  Federal  Register:  June  30, 
1998  (63  FR  35615). 

Expiration  date  of  individual  notice: 
July  15,  1998. 

Local  Public  Document  Room 
location:  Coastal  Region  Libran,.  8619 
W.  Crystal  Street.  Crystal  River.  Florida 
32629. 

Northern  States  Power  Companv. 
Docket  No.  50-263.  Monticello  ^!uclea^ 
Generating  Plant,  Wright  County. 
Minnesota 

Date  of  amendment  request:  June  19, 
1998  (supersedes  April  11,  1997. 
application),  as  supplemented  July  1. 
1998.  and  information  provided  in  a 
letter  of  May  5.  1997. 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  revise  Section  3.6. C.  Coolant 
Chemistry,  and  3/4. 17. B.  Control  Room 
Emergency  Filtration  System,  of  the 
Technical  Specifications  (TS), 
Appendix  A  of  the  Operating  License 
for  the  Monticello  Nuclear  Generating 
Plant.  The  changes  were  proposed  to 
establish  TS  requirements  consistent 
with  modified  analysis  inputs  used  for 
the  evaluation  of  the  radiological 
consequences  of  the  main  steam  line 
break  accident.  This  amendment  request 
was  originally  noticed  in  the  Federal 
Register  on  May  6,  1998  (63  FR  25115). 
On  June  19,  1998,  supplemented  July  1, 
1998.  the  licensee  submitted  an 
application  that  superseded  in  its 
entirety  the  licensee's  previous 
submittal  dated  April  11.  1997. 

Date  of  publication  of  indi\idual 
notice  in  Federal  Register:  July  28.  1998 
(63  FR  40321). 

Expiration  date  of  individual  notice: 
August  27.  1998. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library. 
Technology  and  Science  Department. 
300  Nicollet  Mall.  Minneapolis. 
Minnesota  55401. 

Union  Electric  Companv.  Docket  No. 
50-483.  Callaway  Plant.  Unit  1. 
Callaway  County.  Missouri 

Date  of  application  for  amendment: 
Februar}'  24  1998.  as  supplemented  by 
letter  dated  May  27.  1998. 

Brief  description  of  amendment:  The 
amendment  would  support  a 
modification  to  the  Callaway  Plant,  Unit 
1  to  increase  the  storage  capacity  of  the 
spent  fuel  pool. 

Date  of  individual  notice  in  Federal 
Register:  July  13,  1998  (63  FR  37598). 
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Expiration  date  of  individual  notice: 
August  12.  1998. 

Local  Public  Document  Room 
location:  University  of  Missouri- 
Columbia,  Elmer  Ellis  Library, 
Columbia,  Missouri  65201-5149. 

Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  No.  50-482.  Wolf 
Creek  Generating  Station.  Coffey 
County.  Kansas 

Date  of  amendment  request:  March 
20,  1998,  as  supplemented  by  letter 
dated  May  28,  1998. 

Brief  description  of  amendment:  The 
amendment  would  support  a 
modification  to  the  Wolf  Creek  Nuclear 
Generating  Station,  Unit  1  to  increase 
the  storage  capacity  of  the  spent  fuel 
pool. 

Date  of  individual  notice  in  Federal 
Register:  July  13,  1998  (63  FR  37601). 

Expiration  date  of  individual  notice: 
August  12.  1998. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Librar>-,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  31.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 


made  a  determination  based  on  that 
as.sessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Boston  Edison  Company,  Docket  No. 
50-293.  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment: 
February  20,  1998. 

Brief  description  of  amendment:  This 
amendment  changed  the  Pilgrim 
Nuclear  Power  Station  Technical 
Specification  (TS)  3/4. 5. B  and  its  Bases 
to  incorporate  the  ultimate  heat  sink 
(UHS)  temperature  of  75  °F,  as  required 
by  Amendment  No.  173.  The 
introduction  of  a  UHS  temperature 
restriction  requires  new  specifications, 
actions,  and  surveillances  for  the  salt 
service  water  system.  The  amendment 
also  replaced  existing  specification 
3.5.B  "Containment  Cooling  System" 
with  new  Specification  3/4.5.B.1 
"Residual  Heat  Removal  (RHR) 
Suppression  Pool  Cooling",  3/4. 5. B. 2 
"Residual  Heat  Removal  (RHR) 
Containment  Spray",  3/4. 5. B. 3  "Reactor 
Building  Closed  Cooling  Water 
(RBCCW)  System",  and  3/4.5.B.4  "Salt 
Service  Water  (SSW)  System  and 
Uhimate  Heat  Sink  (UHS)". 

Date  of  issuance:  July  28,  1998. 

Effective  date:  July  28,  1998. 

Amendment  No.:  176. 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  8,  1998  (63  FR  17221). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  28,  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Boston  Edison  Company,  Docket  No. 
50-293.  Pilgrim  Nuclear  Power  Station, 
Plymouth  County.  Massachusetts 

Date  of  application  for  amendment: 
September  19,  1997,  as  supplemented 
June  15,  1998. 

Brief  description  of  amendment:  The 
amendment  relocates  the  Radioactive 
Effluent  Technical  Specifications  and 


the  Radiological  Environmental 
Monitoring  Program  to  the  Offsite  Dose 
Calculation  Manual,  in  accordance  with 
the  recommendations  of  Generic  Letter 
89-01.  Changes  are  also  being  made  to 
other  sections  of  the  Technical 
Specifications  to  align  them  with 
NUREG-1433,  to  minimize  changes 
when  converting  to  the  Improved 
Standard  Technical  Specifications. 

Date  of  issuance:  July  31,  1998. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  30 
days. 

Amendment  No.:  177. 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications  and  the  license. 

Date  of  initial  notice  in  Federal 
Register:  February  25,  1998  (63  FR 
9591). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  31,  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Carolina  Power  &■  Light  Company. 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant.  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  application  for  amendment: 
June  26,  1998,  as  supplemented  July  22, 
1998. 

Brief  description  of  amendment:  The 
amendment  revises  "Technical 
Specification  (TS)  3.7.8,  "Ultimate  Heat 
Sink  (UHS),"  to  permit  an  8-hour  delay 
in  the  UHS  temperature  restoration 
period  prior  to  entering  the  plant 
shutdown  required  actions.  This  TS 
amendment  is  given  as  a  one-time 
amendment  change  effective  until 
September  30,  1998,  after  which  the  TS 
will  revert  back  to  the  original  TS 
provisions. 

Date  of  issuance:  July  29,  1998. 

Effective  date:  July  29. 1998. 

Amendment  No.:  179. 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration  (NSHC):  Yes  (63  FR  36967 
dated  July  8,  1998).  The  notice  provided 
an  opportunity  to  submit  comments  on 
the  Commission's  proposed  NSHC 
determination.  No  comments  have  been 
received.  The  notice  also  provided  for 
an  opportunity  to  request  a  hearing  by 
August  7,  1998,  but  indicated  that  if  the 
Commission  makes  a  final  NSHC 
determination,  any  such  hearing  would 
take  place  after  issuance  of  the 
amendment. 
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The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
circumstances,  and  final  determination 
of  NSHC  are  contained  in  a  Safety 
Evaluation  dated  July  29,  1998. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Poorer  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NEC  Project  Director:  P.  T.  Kuo, 
Acting. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304.  Zion 
Nuclear  Power  Station  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
March  30, 1998. 

Brief  description  of  amendments:  The 
amendments  will  (1)  restore  Custom 
Technical  Specifications  (CTS)  and  the 
associated  license  conditions  that  had 
been  replaced  by  Improved  Technical 
Specifications  (ITS),  (2)  change  certain 
management  titles  and  responsibilities 
to  reflect  the  permanently  shutdowrn 
condition  of  Uie  plant,  (3)  allow  use  of 
Certified  Fuel  Handlers  in  lieu  of 
licensed  operators,  (4)  modify  shift  crew 
composition,  and  (5)  eliminate  verbiage 
that  imples  the  units  are  operational. 

Date  of  Issuance:  July  24,  1998. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  179  &  166. 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  6,  1998  (63  PR  25105). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  24,  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085. 

Consolidated  Edison  Company  of  New 
York.  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
June  6,  1997,  as  supplemented 
September  25,  1997. 

Brief  description  of  amendment:  The 
amendment  revises  "Technical 
Specifications  (TS)  Table  4.1-2, 
Frequency  for  Sampling  Tests,  to  delete 
the  requirement  to  sample  the  spray 
additive  tank  and  delete  the 
requirement  for  a  sodium  hydroxide 
(NaOH)  spray  additive  in  TS  Section 
5.2.C.I. 

Date  of  issuance:  July  29,  1998. 


Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  197. 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  Januar>'  28,  1998  (63  FR  4310). 

The  September  25,  1997,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  29, 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370.  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
March  3, 1998,  as  supplemented  by 
letters  dated  April  24,  May  7,  and  July 
22,  1998. 

Brief  description  of  amendments:  The 
amendments  revise  Figure  5.1-1  of  the 
Technical  Specifications  (TS)  to  show 
the  new  location  of  the  meteorological 
tower.  The  meteorological  tower  will  be 
relocated  to  a  new  location  to  facihtate 
use  of  the  current  location  as  a 
construction  site.  The  proposed  TS 
change  does  not  change  the  related  TS 
Section  5.1.1. 
Date  of  issuance:  July  30,  1998. 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  Unit  1 — 179;  Unit 
2—161. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-1 7:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  29,  1998  (63  FR  35293). 

The  July  22,  1998,  submittal  provided 
clarifying  information  that  did  not 
change  the  scope  of  the  March  3.  1998, 
application  and  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  30.  1998. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  J.  Murrey  Atkins  Librarv', 
University  of  North  Carolina  at 
Charlotte,  9201  University  City 
Boulevard,  Charlotte,  North  Carolina. 


Duquesne  Light  Companv.  et  al..  Docket 
Nos.  50-334  and  50-4 1 2,  Beaver  Valley 
Power  Station.  Unit  Nos.  1  and  2, 
(BVPS-1  and  BVPS-2)  Shippingport.      ~ 
Pennsylvania 

Date  of  application  for  amendments: 
June  19.  1998,  as  supplemented  June  23. 
1998. 

Brief  description  of  amendments: 
These  amendments  revise  the  BVTS-1 
and  BVPS-2  Technical  Specifications 
(TSs)  definitions  of  a  channel 
calibration  to  add  two  sentences  stating 
that  (1)  the  calibration  of  instrument 
channels  with  resistance  temperature 
detector  or  thermocouple  sensors  may 
consist  of  an  inplace  qualitative 
assessment  of  sensor  behavior  and 
normal  calibration  of  the  remaining 
adjustable  devices  in  the  channel  and 
(2)  whenever  a  sensing  element  is 
replaced,  the  next  required  channel 
cahbration  shall  include  an  inplace 
cross  calibration  that  compares  the  other 
sensing  elements  with  the  recently 
installed  sensing  element.  This  change 
makes  the  BVPS-1  and  BVTS-2  TS 
definition  of  channel  calibration 
consistent  with  the  definition  of  a 
channel  calibration  contained  in  the 
NRC's  improved  Standard  Technical 
Specifications  for  Westinghouse  Plants 
(NUREG-1431.  Revision  1). 
Date  of  Issuance:  July  28. 1998. 
Effective  date:  Both  units,  effective 
immediately,  to  be  implemented  within 
30  days. 
Amendment  Nos.:  216  and  93. 
Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  26.  1998  (63  FR  34939). 

The  June  23.  1998.  letter  provided 
minor  editorial  changes  to  the  TS  pages 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination  or  expand  the 
amendment  request  bevond  the  scope  of 
the  June  26,  1998  Federal  Register 
notice. 

The  Commission  s  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  28.  1998. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Librarv, 
663  Franklin  Avenue,  Aliquippa,  PA 
15001. 

Florida  Power  Corporation,  et  al., 
Docket  No.  50-302.  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant.  Citrus 
County.  Florida 

Date  of  application  for  amendment: 
March  20,  1998,  and  supplemented  May 
22,  1998. 
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Brief  description  of  nmendment:  The 
amendment  proposed  to  rev  ise 
Improved  Technical  Spei:ification 
Safety  Limits  and  Administrative 
Controls  to  replace  the  titles  of  the 
Senior  Vice  President,  Nuclear 
Operations  and  the  Vice  President, 
Nuclear  Production  with  the  position  of 
Chief  Nuclear  Officer. 

Date  of  issuance:  julv  20,  1998. 

Effective  date:  July  20,  1998. 

Amendment  .Vo.:  168. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  f5,  1998  (B3  PR  25109). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  luly  20.  1998. 

No  significant  hazards  consideration 

comments  received:  No. 

Loral  Public  Document  Room 
location:  Coastal  Region  Librarv,  8619 
W  Crystal  Street,  Crystal  River,  Florida 
34428. 

Florida  Power  and  Light  Company,  et 
ai.  Docket  .Vo.  30-389.  St.  Lucie  Plant. 
Unit  iVo.  2,  St.  Lucie  County.  Florida 

Date  of  application  for  amendment: 
December  29,  1997,  as  supplemented  by 
lune  15,  1998. 

Brief  description  of  amendment:  The 
amendment  will  modify'  the  Technical 
Specifications  for  selected  cycle-specific 
reactor  physics  parameters  to  refer  to 

the  St.  Lucie  Unit  2  Core  Operating 
Limits  Report  for  limiting  values. 
Date  of  Issuance:  Julv  24.  1998. 

Effective  Date:  July  24.  1998. 

Amendment  No.:  92. 

Facility  Operating  License  No.  XPF- 
16:  .Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  11,  1998  (63  PR 
6985). 

The  June  15,  1998,  supplement 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  December 
29,  1997  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  24.  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Community 
College  Library.  3209  Virginia  .Avenue. 
Fort  Pierce,  Florida  34981-5596. 

Nebraska  Public  Power  District,  Docket 
.\'o.  50-298.  Cooper  Nuclear  Station. 
Nemaha  County,  iMebraska 

Date  of  amendment  request:  February 
10.  1997.  as  supplemented  December 
26,  1997,  and  July  16.  and  July  28.  1998. 


Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  to  reflect  the  adoption  of 
the  BVVR  Owner's  Group  Long-Term 
Solution  Stability  System  Option  1-D  in 
addressing  reactor  operation  in  or  near 
a  region  of  potential  thermal  hydraulic 
instability. 

Dote  of  issuance:  Julv  29,  1998. 

Effective  date:  July  29,  1998,  to  be 
implemented  within  30  days. 

Amendment  No.:  177. 

Facility  Operating  License  iVo.  DPR- 
4H:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  26,  1997  (62  PR  14462). 

The  December  26.  1997.  July  16,  and 
July  28,  1998,  submittals  provided 
clarifying  information  and  an 
administrative  change  that  did  not  alter 
the  initial  proposed  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  29.  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Auburn  Memorial  Library. 
1810  Courthouse  Avenue,  Auburn,  NE 
68305. 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant.  Units 
1  and  2.  Goodhue  County,  Minnesota 

Date  of  application  for  amendments: 
January  15,  1998.  as  supplemented  May 
29,  1998. 

Brief  description  of  amendments:  The 
amendment  allows  a  reduction  in  the 
required  number  of  incore 
instrumentation  detectors  for  the 
remainder  of  Unit  1,  Cycle  19  operation. 

Date  of  issuance:  July  28.  1998. 

Effective  date:  July  28,  1998.  with  full 
implementation  within  30  days. 

Amendment  Nos.:  136. 

Facility  Operating  License  Nos.  DPR- 
42  and  DPR-60.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  30,  1998  (63  PR  4676) 
The  May  29,  1998,  supplement  provided 
clarify'ing  information  within  the  scope 
of  the  Federal  Register  notice  and  did 
not  change  the  staffs  initial  proposed 
no  significant  hazards  considerations 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  28,  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library. 
Technology  and  Science  Department. 
300  Nicollet  Mall.  Minneapolis. 
Minnesota  55401. 


Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant. 
Osivego  County,  New  York 

Date  of  application  for  amendment: 
December  12,  1997. 

Brief  description  of  amendment:  The 
amendment  revises  the  working  hours 
for  operating  personnel  to  allow  8-  to 
12-hour  work  days,  nominal  40-hour 
weeks.  In  addition,  associated  changes 
are  being  made  to  surveillance  intervals 
to  maintain  the  same  frequency. 

Date  of  issuance:  July  24.  1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  244. 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  28,  1998  (63  PR  4321). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  24,  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Rochester  Gas  and  Electric  Corporation, 
Docket  No.  50-244,  H.  E.  Ginna  Nuclear 
Power  Plant,  Wayne  County,  New  York 

Date  of  application  for  amendment: 
March  31.  1997.  as  supplemented  June 
18.  1997.  October  10.  1997.  October  20, 
1997,  November  11.  1997.  December  22. 

1997.  January  15,  1998.  January  27. 

1998.  March  30.  1998.  April  23.  1998. 
April  27.  1998.  May  8,  1998.  and  May 
22.  1998. 

Brief  description  of  amendment:  This 
amendment  changes  the  Technical 
Specifications  to  accommodate  the 
modification  of  the  spent  fuel  pool  by 
replacing  the  three  Region  1  rack 
modules  with  seven  new  borated 
stainless  steel  rack  modules  scheduled 
for  implementation  in  1998.  Six  new 
peripheral  modules  would  be  added  at 
some  future  date.  Two  of  the  seven  new 
modules  planned  to  be  installed  in  1998 
are  to  be  designated  as  part  of  Region  2, 
effectively  increasing  the  Region  2  area. 
The  other  five  new  modules  compose 
Region  1.  resulting  in  a  total  of  294 
storage  positions  in  Region  1.  Region  2. 
with  1075  storage  positions,  consists  of 
three  rack  types.  Type  1.  Type  2.  and 
Type  4.  Type  1  cells  are  the  Boratlex 
cells  that  form  Region  2  for  the  existing 
license.  Two  racks  of  Type  2  cells, 
containing  borated  stainless  steel  (BSS) 
absorber  plates  are  be  added  to  increase 
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the  storage  capacity  of  Region  2.  In 
addition,  the  capacity  of  Region  2  could 
be  increased  in  the  future  by  the 
addition  of  Type  4  racks,  which  also 
contain  BSS  absorber  plates.  The 
amendment  increases  the  boron 
concentration  from  300  ppm  to  2300 
ppm. 

Date  of  issuance:  July  30,  1998. 

Effective  date:  July  30,  1998. 

Amendment  No.:  72. 

Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  30, 1998  (63  FR  35617). 

The  May  8  and  22, 1998,  letters 
provided  clarifying  information  that  did 
not  change  the  proposed  no  significant 
hazards  consideration. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 

Safety  Evaluation  dated  July  30,  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14610. 

Southern  Nuclear  Power  Company,  Inc., 
et  al.  Docket  Nos.  50-424  and  50-425, 
Vogtle  Electric  Generating  Plant  (VEGP), 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
May  8,  1998. 

Brief  description  of  amendments:  The 
amendments  revise  VEGP  Technical 
Specification  5.5.7,  "Reactor  Coolant 
Pump  Flywheel  Inspection  Program."  to 
provide  an  exception  to  the  examination 
requirements  of  Regulatory  Position 
C.4.b  of  Regulatory  Guide  1.14,  Revision 
1,  dated  August  1975. 

Date  of  issuance:  July  21,  1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  Unit  1 — 103;  Unit 
2—81. 

Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  17,  1998  (63  FR  33108). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  21.  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street,  Waynesboro,  Georgia. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
February  25,  1998  (TS  97-06). 


Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  (TS)  by  revising  the 
surveillance  requirements  for  the 
emergency  diesel  generators. 

Date  of  issuance:  July  22.  1998. 

Effective  date:  To  be  implemented  no 
later  than  45  days  after  issuance. 

Amendment  Nos.:  Unit  1 — 234;  Unit 
2—224. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
TS. 

Date  of  initial  notice  in  Federal 

Register:  April  8.  1998  (63  FR  17235). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  22.  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Wisconsin  Electric  Povi^er  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
May  2,  1995,  as  supplemented  October 
12,  1995,  March  26,  1996,  December  15, 
1997.  and  May  27.  1998  (TSCR  172). 

Brief  description  of  amendments: 
These  amendments  revise  the  Technical 
Specifications  (TS)  Table  15.4.1-1. 
"Minimum  Frequencies  For  Checks. 
Calibrations,  and  Tests  Of  Instrument 
Channels."  to  change  the  test  frequency 
of  the  containment  high  range  radiation 
monitor,  revise  note  7,  and  revise  item 
36  to  clarify  which  monitors  in  the 
radiation  monitoring  system  support 
current  1 S  or  meet  the  requirements  of 
10  CFR  50.36.  In  addition  several 
administrative  changes  to  referenced  TS 
sections  and  plant  system  titles  were 
made  to  correct  omissions  from 
previous  amendments. 

Date  of  issuance:  ]u\y  17,  1998. 

Effective  date:  July  17.  1998.  The  TS 
are  to  be  implemented  within  45  days 
from  the  date  of  issuance. 
Implementation  shall  also  include 
relocation  of  certain  TS  requirements  to 
licensee-controlled  documents,  as 
described  in  the  licensee's  application 
dated  May  2. 1995.  as  supplemented 

October  12.  1995,  March  26,  1996, 
December  15,  1997,  and  May  27.  1998, 
and  evaluated  in  the  staffs  safety 
evaluation  attached  to  these 
amendments. 

Amendment  Nos.:  185  and  189. 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  6,  1998  (63  FR  25122). 


The  May  27.  1998.  submittal  provided 
additional  clarifying  information  and 
updated  TS  pages.  This  information  was 
within  the  scope  of  the  original  Federal 
Register  notice  and  did  not  change  the 
staffs  initial  no  significant  hazards 
considerations  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  17.  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Lester  Public  Librarv, 
1001  Adams  Street.  Two  Rivers, 
Wisconsin  54241. 

Wisconsin  Electric  Power  Company. 
Docket  Nos.  50-266  and  50-301.  Point 
Beach  Nuclear  Plant.  Unit  2.  Town  of 
Two  Creeks.  Manitowoc  County, 
Wisconsin 

Date  of  application  for  amendments: 
May  15,  1998  (TSCR  205,  NPL-98- 
0303). 

Brief  description  of  amendment:  This 
amendment  revises  the  schedule  for 
implementing  the  boron  concentration 
changes  from  refueling  outage  24  to 
refueling  outage  23  for  the  planned 
conversion  of  Unit  2  to  18-month  fuel 
cycles. 

Date  of  issuance:  Julv  21,  1998. 

Effective  date:  July  21,  1998,  with  full 
implementation  within  45  davs. 

Amendment  i\o.:  190. 

Facility  Operating  License  No.  DPR- 
27:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  17,  1998  (63  FR  33111). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  21,  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Lester  Public  Library. 
1001  Adams  Street,  Two  Rivers, 
Wisconsin  54241. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482.  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  July  17, 
1998. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  3/4.7.5.  Ultimate  Heat 
Sink,  by  adding  a  new  Action  Statement 
to  be  used  in  the  event  that  plant  inlet 
water  temperature  exceeds  90  degrees  F. 

Date  of  issuance:  July  18,  1998. 

Effective  date:  July  18,  1998. 

Amendment  No.:  118. 

Facility  Operating  License  No.  NPF- 
42:  The  amendment  revised  the 
Technical  Specifications. 
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Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  July  18. 1998. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  &  Trowbridge. 
2300  N  Street,  NW,  Washington.  D.C. 
20037. 

Local  Public  Document  Room 
locations:  Emporia  State  University. 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621. 

Wolf  Creek  Nuclear  Opierating 
Corporation.  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  March 
24.  1995,  as  supplemented  by  letters 
dated  July  26,  1995.  and  September  5, 
1996. 

Brief  description  of  amendment:  The 
amendment  adds  a  new  action 
statement  to  Technical  Specification 
(TS)  3.5.1  which  provides  a  72-hour 
allowed  outage  time  (AOT)  for  one 
accumulator  to  be  inoperable  because  its 
boron  concentration  did  not  meet  the 
2300-2500  parts  per  million  band.  In 
addition,  TS  surveillance  requirements 
are  changed  to  incorporate  the  guidance 
of  Generic  Letter  93-05,  "Line-Item 
Tecfmical  Specifications  Improvements 
to  Reduce  Surveillance  Requirements 
for  Testing  Diiring  Operation"  that  is 
applicable  to  the  accumulators,  and  the 
TS  Bases  section  for  TS  3/4.5.1  is 
revised  to  reflect  the  changes  described 
above.  Instrumentation  surveillance 
requirements  associated  with  the 
accumulator  are  being  relocated  from 
the  technical  specifications  to  Chapter 
16  of  the  Updated  Safety  Analysis 
Report. 

Date  of  issuance:  July  21.  1998. 

Effective  date:  July  21,  1998,  to  be 
implemented  within  30  days  from  the 
date  of  issuance. 

Amendment  No.:  119. 

Facility  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Operating  License  and  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  12, 1995  (60  PR  18632). 

The  July  26,  1995,  and  September  5, 
1996,  supplemental  letters  provided 
additional  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration.  The 
Commission's  related  evaluation  of  the 


amendment  is  contained  in  a  Safety 
Evaluation  dated  July  21.  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 

locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  August  1998. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Acting  Director.  Division  of  Reactor  Projects — 
III/IV.  Office  of  Nuclear  Reactor  Regulation. 

(FR  Doc.  98-21724  Filed  8-11-98;  8:45  am] 

BILUNG  CODE  7590-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-23380;  812-11216] 

CISC  Oppenheimer  Corp.;  Notice  of 
Application 

August  5,  1998. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"). 
ACTION:  Notice  of  application  for  an 
order  under  section  12(d)(l)(J)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  section 
12(d)(1)  of  the  Act,  imder  section  6(c)  of 
the  Act  for  an  exemption  from  section 
14(a)  of  the  Act,  and  under  section  17(b) 
of  the  Act  for  an  exemption  from  section 
17(a)of  the  Act. 

SUMMARY  OF  APPUCATION:  CIBC 
Oppenheimer  Corp.  ("CIBC")  requests 
an  order  with  respect  to  the  REDSS 
trusts  ("REDSS  Trusts")  and  future 
trusts  that  are  substantially  similar  to 
the  REDSS  Trusts  and  for  which  CIBC 
will  serve  as  a  principal  underwriter 
(collectively,  the  "Trusts")  that  would 
(i)  permit  other  registered  investment 
companies,  and  companies  excepted 
from  the  definition  of  investment 
company  under  section  3(c)(1)  or  (c)(7) 
of  the  Act,  to  own  a  greater  percentage 
of  the  total  outstanding  voting  stock  (the 
"Securities")  of  any  Trust  than  that 
permitted  by  section  12(d)(1),  (ii) 
exempt  the  Trusts  from  the  initial  net 
worth  requirements  of  section  14(a),  and 
(iii)  permit  the  Trusts  to  purchase  U.S. 
government  securities  from  CIBC  at  the 
time  of  a  Trust's  initial  issuance  of 
Securities. 

FILING  DATES:  The  application  was  filed 
on  July  8,  1998. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 


hearing  by  writing  to  the  SEC's 
Secretary  and  serving  CIBC  with  a  copy 
of  the  request,  personally  or  by  mail. 
Hearing  requests  should  be  received  by 
the  SEC  by  5:30  p.m.  on  August  31, 
1998,  and  should  be  accompanied  by 
proof  of  service  on  CIBC,  in  the  form  of 
an  affidavit,  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW,  Washington,  DC  20549. 
QBC  Oppenheimer  Corp.,  CIBC 
Oppenheimer  Tower,  World  Financial 
Center,  New  York,  New  York  0281. 
Copy  to  Thomas  A.  McGavin,  Jr.,  Esq., 
Rogers  &  Wells  LLP,  200  Park  Avenue. 
New  York,  New  York  10166. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  T.  Hourihan,  Senior  Counsel,  at 
(202)  942-0526,  er  Mary  Kay  Freeh. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW,  Washington,  DC.  20549  (tel. 
(202)  942-8090). 

Applicant's  Representations 

1.  Each  Trust  will  be  a  limited-life, 
grantor  trust  registered  under  the  Act  as 
a  non-diversified,  closed-end 
management  investment  company.  CIBC 
will  serve  as  a  principal  underwriter  (as 
defined  in  section  2(a)(29)  of  the  Act)  of 
the  Securities  issued  to  the  public  by 
each  Trust. 

2.  Each  Trust  will,  at  the  time  of  its 
issuance  of  Securities,  (i)  enter  into  one 
or  more  forward  purchase  contracts  (the 
"Contracts")  wdth  a  counterparty  to 
purchase  a  formulaically-determined 
number  of  a  specified  equity  security  or 
securities  (the  "Shares")  of  one 
specified  issuer.^  and  (ii)  in  some  cases, 
purchase  certain  U.S.  Treasury 
securities  ("Treasuries"),  which  may 
include  interest-only  or  principal-only 
securities  maturing  at  or  prior  to  the 
Trust's  termination.  The  Trusts  will 
purchase  the  Contracts  from 
counterparties  that  are  not  affiliated 


'  Initially,  no  Trust  will  hold  Contracts  relating  to 
the  Shares  of  more  than  one  issuer.  However,  if 
certain  events  specified  in  the  Contracts  occur,  such 
as  the  issuer  of  Shares  spinning-off  securities  of 
another  issuer  to  the  holders  of  the  Shares,  the 
Trust  may  receive  shares  of  more  than  one  issuer 
at  the  termination  of  the  Contracts. 
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with  either  the  relevant  Trust  or  CIBC. 
The  investment  objective  of  each  Trust 
will  be  to  provide  to  each  holder  of 
Securities  ("Holder")  (i)  current  cash 
dislribulions  from  the  proceeds  of  any 
Treasuries,  and  (ii)  participation  in,  or 
limited  exposure  to,  changes  in  the 
market  value  of  the  underlying  Shares. 

3.  In  all  cases,  the  Shares  wul  trade 
in  the  secondary  market  and  the  issuer 
of  the  Shares  will  be  a  reporting 
company  under  the  Securities  Exchange 
Act  of  1934.  The  number  of  Shares,  or 
the  value  of  the  Shares,  that  will  be 
delivered  to  a  Trust  pursuant  to  the 
Contracts  may  be  fixed  (e.g.,  one  Share 
per  Security  issued)  or  may  be 
determined  pursuant  to  a  formula,  the 
product  of  which  will  vary  with  the 
price  of  the  Shares.  A  formula  generally 
will  result  in  each  Holder  of  Securities 
receiving  fewer  Shares  as  the  market 
value  of  the  Shares  increases,  and  more 
Shares  as  their  market  value  decreases.^ 
At  the  termination  of  each  Trust,  each 
Holder  will  receive  the  number  of 
Shares  per  Security,  or  the  value  of  the 
Shares,  as  determined  by  the  terms  of 
the  Contracts,  that  is  equal  to  the 
Holder's  pro  rata  interest  in  the  Shares 
or  amount  received  by  the  Trust  under 
the  Contracts. 3 

4.  Securities  issued  by  the  Trusts  will 
be  listed  on  a  national  securities 
exchange  or  traded  on  The  Nasdaq 
National  Market  System.  Thus,  the 
Securities  will  be  "national  market 
system"  securities  subject  to  public 
price  quotation  and  trade  reporting 
requirements.  After  the  Securities  are 
issued,  the  trading  price  of  the 
Securities  is  expected  to  vary  from  time 
to  time  based  primarily  upon  the  price 
of  the  underlying  Shares,  interest  rates, 
and  other  factors  affecting  conditions 
and  prices  in  the  debt  and  equity 
markets.  CIBC  currently  intends,  but 
will  not  be  obligated,  to  make  a  market 
in  the  Securities  of  each  Trust. 

5.  Each  Trust  will  be  internally 
managed  by  three  trustees  and  will  not 
have  a  separate  investment  adviser.  The 
trustees  will  have  limited  or  no  power 
to  vary  the  investments  held  by  each 


^  A  formula  is  likely  to  limit  the  Holder's 
participation  in  any  appreciation  of  the  underlying 
Shares,  and  it  may,  in  some  cases,  limit  the  Holder's 
exposure  to  any  depreciation  in  the  underlying 
Shares.  It  is  anticipated  that  the  Holders  will 
receive  a  yield  greater  than  the  ordinary  dividend 
yield  on  the  Shares  at  the  time  of  the  issuance  of 
the  Securities,  which  is  intended  to  compensate 
Holders  for  the  limit  on  the  Holders'  participation 
in  any  appreciation  of  the  underlying  Shares.  In 
some  cases,  there  may  be  an  upper  limit  on  the 
value  of  the  Shares  that  a  Holder  will  ultimately 
receive. 

'  The  contracts  may  provide  for  an  option  on  the 
part  of  a  counterparty  to  deliver  Shares,  cash,  or  a 
combination  of  Shares  and  cash  to  the  Trust  at  the 
termination  of  each  Trust. 


Trust.  A  bank  qualified  to  serve  as  a 
trustee  under  the  Trust  Indenture  Act  of 
1939,  as  amended,  will  act  as  custodian 

for  each  Trust's  assets  and  as 
administrator,  paying  agent,  registrar, 
and  transfer  agent  with  respect  to  the 
Securities  of  each  Trust.  The  bank  will 
have  no  other  affiliation  with,  and  will 
not  be  engaged  in  any  other  transaction 
with,  any  Trust.  The  day-to-day 
administration  of  each  Trust  vdll  be 
carried  out  by  CIBC  or  the  bank. 

6.  The  Trusts  will  be  structured  so 
that  the  trustees  are  not  authorized  to 
sell  the  Contracts  or  Treasuries  under 
any  circumstances  or  only  upon  the 
occurrence  of  certain  events  under  a 
Contract.  The  Trusts  will  hold  the 
Contracts  until  maturity  or  any  earlier 
acceleration,  at  which  time  they  will  be 
settled  according  to  their  terms. 
However,  in  the  event  of  the  bankruptcy 
or  insolvency  of  any  counterparty  to  a 
Contract  with  a  Trust,  or  the  occurrence 
of  certain  other  events  provided  for  in 
the  Contract,  the  obligations  of  the 
counterparty  under  the  Contract  may  be 
accelerated  and  the  available  proceeds 
of  the  Contract  will  be  distributed  to  the 
Holders. 

7.  The  trustees  of  each  Trust  will  be 
selected  initially  by  CIBC,  together  with 
any  other  initial  Holders,  or  by  the 
grantors  of  the  Trust.  The  Holders  of 
each  Trust  will  have  the  right,  upon  the 
declaration  in  writing  or  vote  of  more 
than  two-thirds  of  the  outstanding 
Securities  of  the  Trust,  to  remove  a 
trustee.  Holders  will  be  entitled  to  a  full 
vote  for  each  Security  held  on  all 
matters  to  be  voted  on  by  Holders  and 
will  not  be  able  to  cumulate  their  votes 
in  the  election  of  trustees.  The 
investment  objectives  and  policies  of 
each  Trust  may  be  changed  only  with 
the  approval  of  a  "majority  of  the 
Trust's  outstanding  Securities"'*  or  any 
greater  number  required  by  the  Trust's 
constituent  documents.  Unless  Holders 
so  request,  it  is  not  expected  that  the 
Trusts  will  hold  any  meetings  of 
Holders,  or  that  Holders  will  ever  vote. 

8.  The  Trusts  will  not  be  entitled  to 
any  rights  with  respect  to  the  Shares 
until  any  Contracts  requiring  deliverv  of 
the  Shares  to  the  Trust  are  settled,  at 
which  time  the  Shares  will  be  promptly 
distributed  to  Holders.  The  Holders, 
therefore,  will  not  be  entitled  to  any 
rights  with  respect  to  the  Shares 
(including  voting  rights  or  the  right  to 
receive  any  dividends  or  other 
distributions)  until  receipt  by  them  of 


■*  A  "majority  of  the  Trust's  outstanding 
Securities"  means  the  lesser  of  (i)  67%  of  the 
Securities  represented  at  a  meeting  at  which  more 
than  50%  of  the  outstanding  Securities  are 
represented,  and  (iil  more  than  50%  of  the 
outstanding  Securities. 


the  Shares  at  the  time  the  Trust  is 
liquidated. 

9.  Each  Trust  will  be  structured  so 
that  its  organizational  and  ongoing 
expenses  will  not  be  borne  by  the 
Holders,  but  rather,  directly  or 
indirectly,  by  CIBC,  the  counterparties, 
or  another  third  party,  as  will  be 
described  in  the  prospectus  for  the 
relevant  Trust.  At  the  time  of  the 
original  issuance  of  the  Securities  of  any 
Trust,  there  will  be  paid  to  each  of  the 
administrator,  the  custodian,  and  the 
paying  agent,  and  to  each  trustee,  a  one- 
time amount  in  respect  of  such  agent's 
fee  over  its  term.  Any  expenses  of  the 
Trust  in  excess  of  this  anticipated 
amount  will  be  paid  as  incurred  bv  a 
party  other  than  the  Trust  itself  (which 
party  may  be  CIBC). 

Applicant's  Legal  Analysis 

A.  Section  12(d)(J) 

1.  Section  12(d)(l)(A)(i)  of  the  Act 
prohibits  (i)  any  registered  investment 
company  from  owning  in  the  aggregate 
more  than  3%  of  the  total  outstanding 
voting  stock  of  any  other  investment 
company,  and  (ii)  any  investment 
company  from  owning  in  the  aggregate 
more  than  3%  of  the  total  outstanding 
voting  stock  of  any  registered 
investment  company.  A  company  that  is 
excepted  from  the  definition  of 
investment  company  under  section 
3(c)(1)  or  (C)(7)  of  the  Act  is  deemed  to 
be  an  investment  company  for  purposes 
of  section  12(d)(l)(A)(i)  of  the  Act  under 
sections  3(c)(1)  and  (c)(7)(D)  of  the  Act. 
Section  12(d)(1)(C)  of  the  Act  similarly 
prohibits  any  investment  company, 
other  investment  companies  having  the 
same  investment  adviser,  and 
companies  controlled  by  such 
investment  companies  from  owning 
more  than  10%  of  the  total  outstanding 
voting  stock  of  any  closed-end 
investment  company. 

2.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  SEC  may  exempt 
persons  or  transactions  from  any 
provision  of  section  12(d)(1),  if.  and  to 
the  extent  that,  the  exemption  is 
consistent  with  the  public  interest  and 
protection  of  investors. 

3.  CIBC  believes,  in  order  for  the 
Trusts  to  be  marketed  most  successfully, 
and  to  be  traded  at  a  price  that  most 
accurately  reflects  their  value,  that  it  is 
necessary  for  the  Securities  of  each 
Trust  to  be  offered  to  large  investment 
companies  and  investment  company 
complexes.  CIBC  states  that  these 
investors  seek  to  spread  the  fixed  costs 
of  analyzing  specific  inves.ment 
opportunities  by  making  sizable 
investments  of  those  opportunities. 
Conversely.  CIBC  asserts  that  it  may  not 


43222 


Federal  Register/ Vol.  63.  No.  155 /Wednesday.  August  12.  1998 /Notices 


be  economically  rational  for  the 
investors,  or  their  advisers,  to  take  the 
time  to  review  an  investment 
opportunity  if  the  amount  that  the 
investors  would  ultimately  be  permitted 
to  purchase  is  immaterial  in  light  of  the 
total  assets  of  the  investment  company 
or  investment  company  complex. 
Therefore,  CIBC  argues  that  these 
investors  should  be  able  to  acquire 
Securities  in  each  Trust  in  excess  of  the 
limitations  imposed  by  sections 
12(d)(l)(A)(i)  and  12(d)(1)(C).  CIBC 
requests  that  the  SEC  issue  an  order 
under  section  12(d)(l)(J)  exempting  the 
Trusts  from  the  limitations. 

4.  CIBC  states  that  section  12(d)(1) 
was  designed  to  prevent  one  investment 
company  from  buying  control  of  other 
investment  companies  and  creating 
complicated  pyramidal  structures.  CIBC 
also  states  that  section  12(d)(1)  was 
intended  to  address  the  layering  of  costs 
to  investors. 

5.  CIBC  believes  that  the  concerns 
about  pyramiding  and  undue  influence 
generally  do  not  arise  in  the  case  of  the 
Trusts  because  neither  the  trustees  nor 
the  Holders  will  have  the  power  to  vary 
the  investments  held  by  each  Trust  or  to 
acquire  or  dispose  of  the  assets  of  the 
Trusts.  To  the  extent  that  Holders  can 
change  the  composition  of  the  board  of 
trustees  or  the  fundamental  policies  of 
each  Trust  by  vote.  CIBC  argues  that  any 
concerns  regarding  undue  influence  will 
be  eliminated  by  a  provision  in  the 
charter  documents  of  the  Trusts  that 
will  require  any  investment  companies 
owning  voting  stock  of  any  Trust  in 
excess  of  the  limits  imposed  by  sections 
12(d)(l)(A)(i)  and  12(d)(1)(C)  to  vote 
their  Securities  in  proportion  to  the 
votes  of  all  other  Holders.  CIBC  also 
believes  that  the  concern  about  undue 
influence  through  a  threat  to  redeem 
does  not  arise  in  the  case  of  the  Trusts 
because  the  Securities  will  not  be 
redeemable. 

6.  Section  12(d)(1)  also  was  designed 
to  address  the  excessive  costs  and  fees 
that  may  result  from  multiple  layers  of 
investment  companies.  CIBC  believes 
that  these  concerns  do  not  arise  in  the 
case  of  the  Trusts  because  of  the  limited 
ongoing  fees  and  expenses  incurred  by 
the  Trusts  and  because  generally  these 
fees  and  expenses  will  be  borne,  directly 
or  indirectly,  by  CIBC  or  another  third 
party,  not  by  the  Holders.  In  addition, 
the  Holders  will  not.  as  a  practical 
matter,  bear  the  organizational  expenses 
(including  underwriting  expenses)  of 
the  Trusts.  CIBC  asserts  that  the 
organizational  expenses  effectively  will 
be  borne  by  the  counterparties  in  the 
form  of  a  discount  in  the  price  paid  to 
them  for  the  Contracts,  or  will  be  borne 
directly  by  CIBC.  the  counterparties,  or 


other  third  parties.  Thus,  a  Holder  will 
not  pay  duplicative  charges  to  purchase 
securities  in  any  Trust.  Finally,  there 
will  be  no  duplication  of  advisory  fees 
because  the  Trusts  will  be  internally 
managed  by  their  trustees. 

7.  CIBC  believes  that  the  investment 
product  offered  by  the  Trusts  serves  a 
valid  business  purpose.  The  Trusts, 
unlike  most  registered  investment 
companies,  are  not  marketed  to  provide 
investors  with  either  professional 
investment  asset  management  or  the 
benefits  of  investment  in  a  diversified 
pool  of  assets.  Rather,  CIBC  asserts  that 
the  Securities  are  intended  to  provide 
Holders  with  an  investment  having 
unique  payment  and  risk  characteristics, 
including  an  anticipated  higher  current 
yield  than  the  ordinary  dividend  yield 
on  the  Shares  at  the  time  of  the  issuance 
of  the  Securities. 

8.  CIBC  believes  that  the  purposes  and 
policies  of  section  12(d)(1)  are  not 
implicated  by  the  Trusts  and  that  the 
requested  exemption  from  section 
12(d)(1)  is  consistent  with  the  public 
interest  and  the  protection  of  investors. 

B.  Section  14(a) 

1.  Section  14(a)  of  the  Act  requires,  in 
pertinent  part,  that  an  investment 
company  have  a  net  worth  of  at  least 
$100,000  before  making  any  public 
offering  of  its  shares.  The  purpose  of 
section  14(a)  is  to  ensure  that 
investment  companies  are  adequately 
capitalized  prior  to  or  simultaneously 
with  the  sale  of  their  securities  to  the 
public.  Rule  14a-3  exempts  from 
section  14(a)  unit  investment  trusts  that 
meet  certain  conditions  in  recognition 
of  the  fact  that,  once  the  units  are  sold, 
a  unit  investment  trust  requires  much 
less  commitment  on  the  part  of  the 
sponsor  than  does  a  management 
investment  company.  Rule  14a-3 
provides  that  a  unit  investment  trust 
investing  in  eligible  trust  securities  shall 
be  exempt  from  the  net  worth 
requirement,  provided  that  the  trust 
holds  at  least  $100,000  of  eligible  trust 
securities  at  the  commencement  of  a 
public  offering. 

2.  CIBC  argues  that,  while.the  Trusts 
are  classified  as  management 
companies,  they  have  the  characteristics 
of  unit  investment  trusts.  Investors  in 
the  Trusts,  like  investors  in  a  unit 
investment  trust,  will  not  be  purchasing 
interests  in  a  managed  pool  of 
securities,  but  rather  in  a  fixed  and 
disclosed  portfolio  that  is  held  until 
maturity.  CIBC  believes  that  the  make- 
up of  each  Trust's  assets,  therefore,  will 
be  "locked-in"  for  the  life  of  the 
portfolio,  and  there  is  no  need  for  an 
ongoing  commitment  on  the  part  of  the 
underwriter. 


3.  CIBC  states  that,  in  order  to  ensure 
that  each  Trust  will  become  a  going 
concern,  the  Securities  of  each  Trust 
will  be  publicly  offered  in  a  firm 
commitment  underwriting,  registered 
under  the  Securities  Act  of  1933. 
resulting  in  net  proceeds  to  each  Trust 
of  at  least  $10,000,000.  Prior  to  the 
issuance  and  delivery  of  the  Securities 
of  each  Trust  to  the  underwriters,  the 
underwriters  will  enter  into  an 
underwriting  agreement  pursuant  to 
which  they  will  agree  to  purchase  the 
Securities  subject  to  customery 
conditions  to  closing.  The  underwriters 
will  not  be  entitled  to  purchase  less 
than  all  of  the  Securities  of  each  Trust. 
Accordingly.  CIBC  states  that  either  the 
offering  will  not  be  completed  at  all  or 
each  Trust  will  have  a  net  worth 
substantially  in  excess  of  $100,000  on 
the  date  of  the  issuance  of  the 
Securities.  CIBC  also  does  not  anticipate 
that  the  net  worth  of  the  Trusts  will  fall 
below  $100,000  before  they  are 
terminated. 

4.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  persons  or 
transactions  if,  and  to  the  extent  that, 
the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  CIBC  requests  that  the  SEC 
issue  an  order  under  section  6(c) 
exempting  the  Trusts  from  the 
requirements  of  section  14(a).  CIBC 
believes  that  the  exemption  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  policies  and 
provisions  of  the  Act. 

C.  Section  1 7(a) 

1.  Sections  17(a)  (1)  and  (2)  of  the  Act 
generally  prohibit  the  principal 
underwriter,  or  any  affiliated  person  of 
the  principal  underwriter,  of  a 
registered  investment  company  fi-om 
selling  or  purchasing  any  securities  to  or 
from  that  investment  company.  The 
result  of  these  provisions  is  to  preclude 
the  Trusts  from  purchasing  Treasuries 
from  CIBC. 

2.  Section  17(b)  of  the  Act  provides 
that  the  SEC  shall  exempt  a  propsed 
transaction  from  section  17(g)  if 
evidence  establishes  that  the  terms  of 
the  proposed  transaction  are  reasonable 
and  fair  and  do  not  involve 
overreaching,  and  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  registered  investment 
company  involved  and  the  purposes  of 
the  Act.  CIBC  requests  an  exemption 
from  sections  17(a)(1)  and  (2)  to  permit 
the  Trusts  to  purchase  Treasuries  from 
CIBC. 
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3.  CIBC  states  that  the  policy  rationale 
underlying  section  17(a)  is  the  concern 
that  an  affiliated  person  of  an 
investment  company,  by  virtue  of  this 
relationship,  could  cause  the  investment 
company  to  purchase  seciirities  of  poor 
quahty  from  the  affiUated  person  or  to 
overpay  for  seciirities.  CIBC  argues  that 
it  is  unlikely  that  it  would  be  able  to 
exercise  any  adverse  influence  over  the 
Trusts  with  respect  to  purchases  of 
Treasuries  because  Treasuries  do  not 
vary  in  quality  and  are  traded  in  one  of 
the  most  liquid  markets  in  the  world. 
Treasuries  are  available  through  both 
primary  and  secondary  dealers,  making 
the  Treasvuy  market  very  competitive. 
In  addition,  market  prices  on  Treasuries 
can  be  confirmed  on  a  nimiber  of 
commercially  available  information 
screens.  QBC  argues  that  because  it  is 
one  of  a  limited  number  of  primary 
dealers  in  Treasuries,  it  will  be  able  to 
offer  the  Trusts  prompt  execution  of 
their  Treasury  purchases  at  very 
competitive  prices. 

4.  QBC  states  that  it  is  only  seeking 
relief  frt>m  section  17(a)  with  respect  to 
the  initial  purchase  of  the  Treasuries 
and  not  with  respect  to  an  ongoing 
course  of  business.  Consequently, 
investors  will  know  before  they 
purchase  a  Trust's  Securities  the 
Treasuries  that  will  be  owned  by  the 
Trust  and  the  amount  of  the  cash 
payments  that  will  be  provided 
periodically  by  the  Treasuries  to  the 
Trust  and  distributed  to  Holders.  QBC 
also  asserts  that  whatever  risk  there  is 
of  overpricing  the  Treasuries  will  be 
borne  by  the  counterparties  and  not  by 
the  Holders  because  the  cost  of  the 
Treasuries  will  be  calculated  into  the 
amoimt  paid  on  the  Contracts.  QBC 
argues  that,  for  this  reason,  the 
counterparties  will  have  a  strong 
incentive  to  monitor  the  price  paid  for 
the  Treasuries,  because  any 
overpayment  could  result  in  a  reduction 
in  the  amount  that  they  would  be  paid 
on  the  Contracts. 

5.  QBC  beUeves  that  the  terms  of  the 
proposed  transaction  are  reasonable  and 
fair  and  do  not  involve  overreaching  on 
the  part  of  any  person,  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  of  the  Trusts,  and  that  the 
requested  exemption  is  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  purposes 
fairly  intended  by  the  policies  and 
provisions  of  the  Act. 

Applicant's  Conditions 

QBC  agrees  that  the  order  granting 
the  requested  reUef  will  be  subject  to  the 
following  conditions: 

1.  Any  investment  company  owning 
voting  stock  of  any  Trust  in  excess  of 


the  limits  imposed  by  section  12(d)(1)  of 
the  Act  will  be  required  by  the  Trust's 
charter  documents,  or  will  undertake,  to 
vote  its  Trust  shares  in  proportion  to  the 
vote  of  all  other  Holders. 

2.  The  trustees  of  each  Trust, 
including  a  majority  of  the  trustees  who 
are  not  interested  persons  of  the  Trust, 
(1)  will  adopt  procedures  that  are 
reasonably  designed  to  provide  that  the 
conditions  set  forth  below  have  been 
complied  with;  (ii)  will  make  and 
approve  such  changes  as  are  deemed 
necessary;  and  (iii)  will  determine  that 
the  transactions  made  pursuant  to  the 
order  were  effected  in  compliance  with 
such  procedures. 

3.  'The  Trusts  (i)  will  maintain  and 
preserve  in  an  easily  accessible  place  a 
written  copy  of  the  procedures  (and  any 
modifications  to  the  procedures),  and 
(ii)  will  maintain  and  preserve  for  the 
longer  of  (a)  the  hfe  of  the  Trusts  and 
(b)  six  years  following  the  purchase  of 
any  Treasuries,  the  first  two  years  in  an 
easily  accessible  place,  a  written  record 
of  all  Treasuries  purchased,  whether  or 
not  from  QBC,  setting  forth  a 
description  of  the  Treasuries  purchased, 
the  identity  of  the  seller,  the  terms  of 
the  purchase,  and  the  information  or 
materials  upon  which  the 
determinations  described  below  were 
made. 

4.  The  Treasuries  to  be  purchased  by 
each  Trust  will  be  sufficient  to  provide 
payments  to  Holders  of  Securities  that 
are  consistent  with  the  investment 
objectives  and  policies  of  the  Trust  as 
recited  in  the  Trust's  registration 
statement  and  will  be  consistent  with 
the  interests  of  the  Trust  and  the 
Holders  of  its  Securities. 

5.  The  terms  of  the  transactions  will 
be  reasonable  and  fair  to  the  Holders  of 
the  Seciuities  issued  by  each  Trust  and 
will  not  involve  overreaching  of  the 
Trust  or  the  Holders  of  Securities  of  the 
Trust  on  the  part  of  any  person 
concerned. 

6.  The  fee,  spread,  or  other 
remuneration  to  be  received  by  CIBC 
will  be  reasonable  and  fair  compared  to 
the  fee,  spread,  or  other  remuneration 
received  by  dealers  in  coimection  with 
comparable  transactions  at  such  time, 
and  will  comply  with  section  17(e)(2)(C) 
of  the  Act. 

7.  Before  any  Treasuries  are 
purchased  by  the  Trust,  the  Trust  must 
obtain  such  available  market 
information  as  it  deems  necessary  to 
determine  that  the  price  to  be  paid  for, 
and  the  terms  of,  the  transaction  are  at 
least  as  favorable  as  that  available  from 
other  sources.  This  will  include  the 
Trust  obtaining  and  documenting  the 
competitive  indications  with  respect  to 
the  specific  proposed  transaction  from 


two  other  independent  government 
seciuities  dealers.  Competitive 
quotation  information  must  include 
price  and  settlement  terms.  These 
dealers  must  be  those  who,  in  the 
experience  of  the  Trust's  trustees,  have 
demonstrated  the  consistent  ability  to 
provide  professional  execution  of 
Treasury  transactions  at  competitive 
market  prices.  They  also  must  be  those 
who  are  in  a  position  to  quote  favorable 
prices. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jnutban  G.  Katz, 
Secretary. 
|FR  Doc.  9&-21593  Filed  8-11-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestmaiTt  Company  Act  Raieaae  No. 
23381.  81 2-1 099(q 

Morgan  Stanley,  Dean  Witter,  Discover 
&  Co..  et  al.;  Notice  of  Application 

August  6,  1998. 

AGBiCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  under  (a) 
sections  6(c)  and  17(b)  of  the  Investment 
Company  Act  of  1940  (the  "Act") 
requesting  an  exemption  from  section 
17(a)  of  the  Act;  (b)  section  6(c)  of  the 
Act  requesting  an  exemption  from 
section  17(e)  of  the  Act  and  rule  17e-l 
under  the  Act;  and  (c)  section  10(f)  of 
the  Act  requesting  an  exemption  from 
section  10(f)  and  rule  lOf-3  under  the 
Act. 

SUMMARY  OF  APPUCATJON:  Applicants 
request  an  order  to  permit  registered 
open-end  investment  companies  that 
have  one  or  more  investment  advisers 
and  for  which  Morgan  Stanley  Asset 
Management  ("MSAM")  or  Miller. 
Anderson  &  Sherred.  LLP  ("MA&S  ") 
acts  as  an  investment  adviser,  to  engage 
in  certain  principal  and  brokerage 
transactions  with  Morgan  Stanley,  Dean 
Witter,  Discover  &  Co.  ("MSDWD")  and 
to  purchase  securities  in  certain 
imderwritings.  The  transactions  would 
be  between  MSDWD,  or  a  member  of  an 
underwriting  syndicate  in  which 
MSDWD  is  a  participant,  and  those 
portions  of  the  investment  companies' 
portfolios  that  are  not  advised  by 
MSAM  or  MA&S.  The  order  also  would 
p>ermit  the  investment  companies  not  to 
aggregate  certain  purchases  from  an 
underwriting  syndicate  in  which 
MSDWD  is  a  principal  underwriter. 
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APPLICANTS:  AMR  Investment  Services 
Trust  ("AMR  Trust"),  Variable  Annuity 
Portfolios.  MSDWD.  MSAM,  and  MA&S. 
FILING  DATE:  The  application  was  filed 
on  February  3,  1998.  Applicants  have 
ageeed  to  file  an  amendment,  the 
substance  of  which  is  incorporated  in 
this  notice,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  31, 1998,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request  emd  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants:  AMR  Trust,  4333  Amon 
Carter  Blvd.,  MD  5645,  Fort  Worth, 
Texas  76155;  Variable  Annuity 
Portfolios,  21  Milk  Street,  5th  Floor, 
Boston,  Massachusetts  02109;  MSDWD, 
1585  Broadway,  New  York,  New  York 
10036;  MSAM,  1221  Avenue  of  the 
Americas,  New  York,  New  York  10020; 
and  MA&S,  One  Tower  Bridge,  West 
Conshohocken.  Peimsylvania  19428. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs.  Senior  Counsel,  at 
(202)  942-0572,  or  Christine  Y. 
Greenlees,  Branch  Chief,  at  (202)  942- 
0564  (Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street.  N.W..  Washington,  DC  20549  (tel. 
202-942-8090). 

Applicants'  Representations 

1.  MSDWD  is  registered  as  a  broker- 
dealer  under  the  Securities  Exchemge 
Act  of  1934  and  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940  ("Advisers  Act").  MSAM 
and  MA&S  are  controlled  by  MSDWD 
and  are  registered  as  investment 
advisers  under  the  Advisers  Act. 

2.  AMR  Trust  and  Variable  Aimuity 
Portfolios  are  open-end  investment 
companies  registered  under  the  Act  and 
each  consists  of  several  portfolios.  AMR 
Trust  is  advised  by  AMR  Investment 


Services,  Inc.  and  is  a  "master  fund" 
with  several  feeder  funds.  Variable 
Annuity  Portfolios  is  advised  by 
Citibank,  N.A.  MSAM  ciurently  serves 
as  a  subadviser  to  a  portion  of  one 
portfoho  of  AMR  Trust  and  MA&S 
currently  serves  as  a  subadviser  to  a 
portion  of  several  portfolios  of  the 
Variable  Annuity  Portfolios,  each  of 
which  are  otherwise  unaffiliated  with 
MSAM,  MA&S,  or  MSDWD  (the 
"Portfolios").  In  each  case,  the  other 
portions  are  advised  by  investment 
subadvisers  ("Subadvisers")  that  are  not 
affiliated  persons,  or  affiliated  persons 
of  an  affiliated  person,  of  MSDWD 
(each,  an  "Unaffiliated  Subadviser,"  and 
each  portion,  an  "Unaffiliated 
Portion").* 

3.  Applicants  request  that  the  relief 
apply  to  any  registered  open-end 
investment  company  for  which  MSAM, 
MA&S,  or  any  entity  controlled  by, 
controlling,  or  under  common  control 
with  MSDWD  now  or  in  the  future  acts 
as  investment  adviser  (collectively  with 
MSAM  and  MA&S.  "MSDWD 
Advisers"). 2  Applicants  also  request 
relief  for  any  broker-dealer  controlling, 
controlled  by,  or  under  common  control 
with  MSDWD  (collectively  with 
MSDWD.  "Affiliated  Broker-Dealers"). 

4.  The  Portfolios  use  a  multi-manager 
structure  in  which  separate  Subadvisers. 
including  MSDWD  Advisers,  are  used  to 
manage  discrete  portions  of  the 
Portfolio.  Each  Subadviser  acts  as  if  it 
were  managing  a  separate  investment 
company.  The  Subadvisers  do  not 
collaborate,  and  each  is  responsible  for 
making  independent  investment  and 
brokerage  allocation  decisions  for  its 
portion  based  on  its  own  research  and 
analysis.  The  Subadvisers  do  not  receive 
information  about  investment  or 
brokerage  allocation  decisions  of 
another  portion  of  the  Portfolio  before 
they  are  implemented.  Each  Subadviser 
is  compensated  based  only  on  a 
percentage  of  the  value  of  the  Portfolio's 
assets  allocated  to  it.  Applicants  state 
that  MSDWD  does  not  and  will  not 


'  The  term  Unaffiliated  Subadviser  includes 
investment  advisers  that  manage  discrete  portions 
of  multi-managed  Portfolios,  whether  or  not  the 
Portfolios  have  a  primary  adviser  that  is  responsible 
for  the  overall  investment  performance  of  the  fund 
and  monitoring  the  Subadvisers.  In  addition,  the 
term  includes  a  primary  adviser  to  the  extent  the 
primary  adviser  is  responsible  for  a  portion  of  a 
multi-managed  Portfolio. 

'All  registered  open-«nd  investment  companies 
that  currently  intend  to  rely  on  the  order  are  nam'ed 
as  applicants.  Any  other  existing  or  future 
registered  open-end  investment  company  that  relies 
on  the  order  will  comply  with  the  terms  and 
conditions  of  the  application.  Any  registered  open- 
end  investment  company  for  which  an  MSDWD 
Adviser  may  act  as  investment  adviser  is  also  a 
"Portfolio." 


control  any  Portfolio  for  which  an 
MSDWD  Adviser  acts  as  Subadviser. 

5.  Applicants  request  relief  to  permit 
(a)  Unaffiliated  Portions  to  engage  in 
principal  transactions  with  Affiliated 
Broker-Dealers  and  to  purchase 
securities  in  an  underwriting  in  which 
an  Affiliated  Broker-Dealer  acts  as  a 
principal  underwriter,  (b)  Unaffiliated 
Portions  to  engage  in  brokerage 
transactions  with  Affiliated  Broker- 
Dealers,  when  the  Affiliated  Broker- 
Dealer  acts  as  broker  in  the  ordinary 
course  of  business,  without  complying 
with  subsections  (b)  and  (c)  of  rule  17e- 
1  under  the  Act,  and  (c)  portions  of 
Portfolios  advised  by  an  MSDWD 
Adviser  ("Affiliated  Portions")  to 
purchase  securities  in  an  underwriting 
without  aggregating  that  Portion's 
purchase  with  purchases  of  Unaffiliated 
Portions  as  required  by  rule  10f-3(b)(7) 
under  the  Act. 

Applicants'  Legal  Analysis 

A.  Principal  Transactions  Between 
Unaffiliated  Portions  and  Affiliated 
Broker-Dealers 

1.  Section  17(a)  of  the  Act  generally 
prohibits  sales  or  purchases  of  seciuities 
between  a  registered  investment 
company  and  an  affiliated  person,  or  an 
affiliated  person  of  an  affiliated  person, 
of  the  company.  Sections  2(a)(3)(C)  and 
(E)  of  the  Act  define  an  "affiliated 
person"  of  another  person  to  be  any 
person  controlling,  controlled  by.  or 
under  control  with  the  person,  and  any 
investment  adviser  of  an  investment 
company,  respectively.  Applicants 
believe  Uiat  an  MSDWD  Adviser  acting 
as  a  Subadviser  of  a  Portfolio  would  be 
an  affiliated  person  of  that  Portfolio,  and 
each  Affiliated  Broker-Dealer  would  be 
an  affiliated  person  of  the  MSDWD 
Adviser  and  as  affiliated  person  of  an 
affiliated  person  ("second-tier  affiliate") 
of  the  Portfolio.  As  a  result,  applicants 
believe  that  any  principal  transaction 
between  an  Unaffiliated  Portion  and  an 
Affiliated  Broker-Dealer  would  be 
prohibited  by  section  17(a). 

2.  Applicants  request  relief  from 
section  17(a)  to  permit  principal 
transactions  entered  into  in  the  ordinary 
coiu^e  of  business  between  the 
Unaffiliated  Portion  and  an  Affiliated 
Broker-Dealer.  Applicants  state  that  the 
relief  would  apply  only  when  an 
Affiliated  Broker-Dealer  is  deemed  to  be 
an  affiliated  person  or  a  second-tier 
affiliate  of  a  Portfolio  solely  because  an 
MSDWD  Adviser  is  the  subadviser  to 
another  portion  of  the  same  Portfolio. 

3.  Section  6(c)  permits  the  SEC  to 
exempt  any  person  or  transaction  fi-om 
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any  provision  of  the  Act,  if  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
of  the  Act.  Section  17(b)  permits  the 
SEC  to  grant  an  order  permitting  a 
transaction  otherwise  prohibited  by 
section  17(a)  if  it  finds  that  the  terms  of 
the  proposed  transaction  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
and  the  general  purposes  of  the  Act.  For 
the  reasons  stated  below,  applicants 
believe  that  the  proposed  transactions 
meet  the  standards  of  sections  6(c)  and 
17(b). 

4.  Applicants  contend  that  section 
17(a)  is  intended  to  prevent  persons 
who  have  the  power  to  influence  an 
investment  company  from  using  that 
influence  to  their  own  pecuniary 
advantage.  Applicants  assert  that  when 
a  person  acting  on  behalf  of  an 
investment  company  has  no  direct  or 
indirect  pecuniary  interest  in  a  party  to 
a  principal  transaction,  then  the  abuses 
that  section  17(a)  was  designed  to 
prevent  are  not  present. 

5.  Applicants  assert  that  each 
Subadviser's  contract  assigns  it 
responsibility  to  manage  a  discrete 
portion  of  the  Portfolio.  Each 
Subadviser  is  responsible  for  making 
independent  investment  and  brokerage 
allocation  decisions  based  on  its  own 
research  and  credit  evaluations. 
Applicants  state  that  no  MSDWD 
Adviser  will  serve  as  Subadviser  to  any 
Portfolio  where  the  primary  adviser  to 
the  Portfolio  dictates  or  influences 
brokerage  allocation  or  investment 
decisions,  or  has  the  contractual  right  to 
do  so.  Applicants  submit  that  in 
managing  a  discrete  portion  of  a 
Portfolio,  each  Subadviser  acts  for  all 
practical  purposes  as  though  it  is 
managing  a  separate  investment 
company.  Further,  applicants  state  that, 
for  each  transaction  for  which  relief  is 
requested,  the  Unaffiliated  Subadviser 
would  be  dealing  with  an  Affiliated 
Broker-Dealer  that  is  a  competitor  of 
that  Subadviser.  Applicants  believe 
therefore,  that  each  transaction  would 
be  the  product  of  arm's  length 
bargaining. 

6.  Applicants  state  that  the  proposed 
transactions  will  be  consistent  with  the 
policies  of  the  Portfolio,  since  each 
Unaffiliated  Subadviser  is  required  to 
manage  the  Unaffiliated  Portion  of  the 
Portfolio  in  accordance  with  the 
investment  objectives  and  related 
investment  policies  of  the  Portfolio  as 
described  in  its  registration  statement. 


Applicants  also  assert  that  permitting 
the  transactions  will  be  consistent  with 
the  general  purposes  of  the  act-and  in 
the  public  interest  because  the  ability  to 
engage  in  the  transactions  will  increase 
the  likelihood  of  a  Portfolio  achieving 
best  price  and  execution  on  its  principal 
transactions  while  giving  rise  to  none  of 
the  abuses  that  section  17(a)  was 
designed  to  prevent. 

B  Payment  of  Brokerage  Compensation 
by  Unaffiliated  Portions  to  Affiliated 
Broker-Dealers 

1.  Section  17(e)(2)  of  the  Act  prohibits 
an  affiliated  person  or  a  second-tier 
affiliate  of  a  registered  investment 
company  from  receiving  compensation 
for  acting  as  broker  in  connection  with 
the  sale  of  securities  to  or  by  the 
company  if  the  compensation  exceeds 
the  limits  prescribed  by  the  section 
unless  otherwise  permitted  by  rule  17e- 
1  under  the  Act.  Rule  17e-l(a)  provides 
that  brokerage  compensation  paid 
pursuant  to  the  rule  must  be  reasonable 
and  fair  compared  with  compensation 
paid  in  comparable  transactions.  Rule 
17e-l(b)  requires  the  investment 
company's  board  of  directors,  including 
a  majority  of  the  directors  who  are  not 
interested  persons  under  section 
2(a)(19)  of  the  act,  to  adopt  procedures 
regarding  brokerage  compensation  paid 
pursuant  to  the  rule  and  to  determine  at 
least  quarterly  that  all  transactions 
effected  in  reliance  on  the  rule  complied 
with  the  procedures.  Rule  17e-l(c) 
specifies  the  records  that  must  be 
maintained  by  each  investment 
company  with  respect  to  any  transaction 
effected  pursuant  to  rule  17e-l. 

2.  Applicants  state  that,  for  the 
reasons  discussed  above.  Affiliated 
Broker-Dealers  are  second-tier  affiliates 
of  the  Unaffiliated  Portions  and  thus 
subject  to  section  17(e).  Applicants 
request  an  exemption  under  section  6(c) 
from  the  provisions  of  section  17(e)  and 
rule  17e-l  to  the  extent  necessary  to 
permit  the  Unaffiliated  Portions  to  pay 
brokerage  compensation  to  Affiliated 
Broker-Dealers,  when  the  Affiliated 
Broker-Dealer  acts  as  broker  in  the 
ordinary  course  of  business,  without 
complying  with  the  requirements  of  rule 
173-l(b)  and  (c).  Applicants  believe  that 
the  proposed  brokerage  transactions 
meet  the  standards  of  section  (c)  of  the 
Act  for  the  same  reasons  that  the 
proposed  principal  transactions  satisf\' 
the  standards.  In  addition,  applicants 
state  that  the  brokerage  transactions  will 
comply  with  the  requirement  of  rule 
17e-l(a)  that  the  brokerage 
compensation  be  fair  and  reasonable. 
Applicants  also  note  that  the 
Unaffiliated  Subadvisers  will  be  subject 
to  a  fiduciary-  duty  to  obtain  best 


execution  for  the  Unaffiliated  Portion. 
Applicants  thus  believe  that  an 
exemption  from  the  requirements  of  rule 
17e— 1(b)  and  (c)  would  be  appropriate. 

C.  Purchases  of  Certain  Securities  bv 
Unaffiliated  Portions 

1.  Section  10(f)  of  the  Act,  in  relevant 
part,  prohibits  a  registered  investment 
company  from  knowingly  purchasing  or 
otherwise  acquiring  during  the 
existence  of  any  underwriting  or  selling 
syndicate,  any  security  (except  a 
security  of  which  the  company  is  the 
issuer)  a  principal  underwTiter  of  which 
is  an  officer,  director,  member  of  an 
advisory  board,  investment  adviser,  or 
employee  of  the  company,  or  an 
affiliated  person  of  any  of  the  foregoing. 
Section  10(0  also  provides  that  the  SEC 
may  exempt  by  order  any  transaction  or 
classes  of  transactions  from  any  of  the 
provisions  of  section  10(f).  if  and  to  the 
extent  that  such  exemption  is  consistent 
with  the  protection  of  investors.  Rule 
lOf-3  exempts  certain  transactions  from 
the  prohibitions  of  section  10(f)  if 
specified  conditions  are  met.  Paragraph 
(b)(7)  of  rule  lOf-3  provides  that  the 
amount  of  securities  of  any  class  of  an 
issue  to  be  purchased  by  the  investment 
company,  or  by  two  or  more  investment 
companies  having  the  same  investment 
adviser,  shall  not  exceed  certain 
percentages  specified  in  the  rule. 

2.  Applicants  state  that  when  an 
MSDWD  Adviser  acts  as  a  Subadviser  to 
a  Portfolio,  it  is  considered  to  be  an 
investment  adviser  to  the  entire 
Portfolio.  Applicants  therefore  believe 
that  all  purchases  of  securities  by  an 
Unaffiliated  Portion  from  an 
underwriting  syndicate  a  principal 
underwriter  of  which  is  an  Affiliated 
Broker-Dealer  would  be  subject  to 
section  10(0- 

3.  Applicants  request  relief  under 
section  10(f)  from  that  section  to  permit 
Unaffiliated  Portions  to  purchase 
securities  during  the  existence  of  an 
underwriting  or  selling  syndicate,  a 
principal  underwriter  of  which  is  an 
Affiliated  Broker-Dealer.  In  addition,  in 
the  event  an  Affiliated  Portion 
purchases  securities  in  reliance  on  rule 
lOf-3,  applicants  request  an  exemption 
under  section  10(f)  from  rule  lOf-3  so 
that  an  MSDWD  Adviser  will  not  be 
required  to  aggregate  those  purchases 
with  any  purchases  of  the  same  security 
by  Unaffiliated  Portions.  Applicants 
request  relief  only  to  the  extent  that 
section  10(f)  applies  because  an 
MSDWD  Adviser  is  an  investment 
adviser  to  the  Portfolio.  Applicants 
believe  that  the  proposed  transactions 
meet  the  standards  set  forth  in  section 
10(0. 
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4.  Applicants  state  that  section  10(0 
was  adopted  in  response  to  concerns 
about  the  "dumping"  of  otherwise 
unmarketable  securities  on  investment 
companies,  either  by  forcing  the 
investment  company  to  purchase 
unmarketable  securities  from  its 
underwriting  affiliate,  or  by  forcing  or 
encouraging  the  investment  company  to 
purchase  the  securities  from  another 
member  of  the  syndicate.  Applicants 
submit  that  these  abuses  are  not  present 
in  the  context  of  the  Portfolios  because, 
as  discussed  above,  a  decision  by  a 
Subadviser  to  one  discrete  portion  of  a 
Portfolio  to  purchase  securities  from  an 
underwriting  syndicate,  a  principal 
underwriter  of  which  is  an  affiliated 
person  of  a  Subadviser  to  a  different 
portion  of  the  same  Portfolio,  involves 
no  potential  for  "dumping."  In  addition, 
applicants  assert  that  aggregating 
purchases  would  serve  no  purpose 
because  any  common  purchases  would 
be  coincidence,  and  not  the  result  of  a 
decision  by  a  single  Subadviser,  because 
there  is  no  collaboration  among 
Subadvisers. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  Portfolio  will  be  advised  by  a 
MSDWD  Adviser  and  at  least  one 
Unaffiliated  Subadviser  and  will  be 
operated  consistent  with  the  manner 
described  in  the  application. 

2.  Neither  the  MSDWD  Adviser 
(except  by  virtue  of  serving  as 
Subadviser)  nor  the  Affiliated  Broker- 
Dealer  will  be  an  affiliated  person  or  a 
second-tier  afBliate  of  any  Unaffiliated 
Subadviser  or  any  officer,  trustee  or 
employee  of  the  Portfolio  engaging  in 
the  transaction. 

3.  No  MSDWD  Adviser  will  directly 
or  indirectly  consult  with  any 
unaffiliated  Subadviser  concerning 
allocation  of  principal  or  brokerage 
transactions. 

4.  No.  MSDWD  Adviser  will 
participate  in  any  arrangement  under 
which  the  amount  of  its  subadvisory 
fees  will  be  affected  by  the  investment 
performance  of  an  Unaffiliated 
Subadviser. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz. 
Secretary. 
(FR  Doc.  98-21594  Filed  8-11-98;  8:45  am] 
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TENNESSEE  VALLEY  AUTHORITY 

Environmental  Impact  Statement  for 
Addition  of  Electric  Generation 
Peaking  Capacity 

AGENCY:  Tennessee  Valley  Authority. 
action:  Notice  of  intent. 

SUMMARY:  The  Tennessee  Valley 
Authority  (TVA)  will  prepare  an 
environmental  impact  statement  (EIS) 
for  the  proposed  addition  of  peaking 
capacity  to  the  TVA  electric  generation 
system.  The  EIS  will  evaluate  the 
potential  environmental  impacts  of 
installing  and  operating  proposed 
simple  cycle  natural  gas  fired 
combustion  turbines  to  provide  the 
needed  peaking  capacity.  TVA  wants  to 
use  the  EIS  process  to  obtain  the 
public's  comments  on  this  proposal. 
DATES:  Comments  on  the  scope  of  the 
EIS  must  be  postmarked  no  later  than 
September  11,  1998.  TVA  will  conduct 
public  meetings  on  the  scope  of  the  EIS. 
The  locations  and  times  of  these 
meetings  are  announced  below. 
ADDRESSES:  Written  comments  should 
be  sent  to  Greg  Askew.  P.E..  Senior 
Specialist.  National  Environmental 
Policy  Act.  Tennessee  Valley  Authority, 
mail  stop  WT  8C.  400  West  Summit  Hill 
Drive.  Knoxville.  Tennessee  37902— 
1499.  Comments  may  also  be  e-mailed 
to  gaskew@tva.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 

V.  Carter.  P.E..  EIS  Project  Manager, 
Environmental  Research  Center, 
Tennessee  Valley  Authority,  mail  stop 
CEB  4C,  Muscle  Shoals.  Alabama 
35662-1010.  E-mail  may  be  sent  to 
rvcarter@tva.gov. 
SUPPLEMENTARY  INFORMATION: 

Project  Description 

Construction  and  operation  of  simple 
cycle  natural  gas-fired  combustion 
turbine  units  are  proposed  by  TVA  to 
meet  up  to  1.350  MW  of  peaking 
requirements  with  some  capacity 
available  as  early  as  June  2000.  Up  to 
eight  natural  gas-fired  combustion 
turbines  would  be  installed  at  one,  two 
or  three  existing  TVA  power  plant  sites. 

The  three  TVA  power  plant  sites 
under  consideration  are  Johnsonville 
Fossil  Plant  in  Humphreys  County, 
Tennessee;  Gallatin  Fossil  Plant  in 
Sumner  County.  Tennessee;  and  Colbert 
Fossil  Plant  in  Colbert  County. 
Alabama.  Each  of  these  TVA  plant  sites 
have  both  coal-fired  units  and  natural 
gas  and/or  fuel  oil  fired  combustion 
turbines.  These  TVA  plant  sites  offer 
potential  advantages  over  greenfield 
sites.  These  advantages  include  use  of 
existing  plant  infrastructure  (water 
service,  natural  gas  supply  at  two  sites, 


transmission  line  access,  combustion 
turbine  maintenance  and  operating 
staff),  existing  land  ownership,  and  an 
accelerated  project  schedule  with 
reduced  risk.  Also,  inherent  in 
incremental  development  of  industrial 
sites  such  as  these  is  the  potential  for 
reduced  environmental  impacts. 

Each  site  installation  would  consist  of 
up  to  eight  natural  gas  fired  combustion 
turbine-generators.  Fuel  oil  would  be 
the  secondary  fuel.  These  combustion 
turbines  would  employ  dry  low-NO, 
combustion  chambers  and/or  water 
injection  for  NO»  control.  Typical 
manufacturers  and  models  of  simple 
cycle  combustion  turbines  for  the 
proposed  application  are  General 
Electric  models  GE  7001  EA  and  GE 
7001  FA,  and  Westinghouse  models  WH 
501D5A  and  WH  501  FA  Other 
appurtenances  and  ancillary  equipment 
would  include  step-up  transformers  for 
161  kilovolt  or  500  kilovolt  service, 
transmission  line  connection 
equipment,  demineralized  water  to 
supply  the  water  injection  NO,  control 
systems,  and  maintenance  and 
operational  support  buildings  or 
equipment. 

Other  actions  necessary  for  operation 
of  combustion  turbines  at  the  Colbert 
site  would  include  one  or  more  natural 
gas  pipeline  taps  and  conveyances. 

TVA's  Integrated  Resource  Plan 

This  EIS  will  tier  from  TVA's  Energy 
Vision  2020'An  Integrated  Resource 
Plan  and  Final  Programmatic 
Environmental  Impact  Statement. 
Energy  Vision  2020  was  completed  in 
December  1995  and  a  Record  of 
Decision  issued  on  February  28, 1996. 
Energy  Vision  2020  analyzed  a  full 
range  of  supply-side  and  demand-side 
options  to  meet  customer  energy  needs. 
These  options  were  ranked  using  several 
criteria  including  environmental 
performance.  Favorable  options  were 
formulated  into  strategies  to  effectively 
meet  electric  energy  and  peak  capacity 
needs  of  TVA's  customers  for  a  range  of 
postulated  futures.  A  portfolio  of 
options  drawn  firom  several  robust 
strategies  was  chosen  as  TVA's 
preferred  alternative.  In  this  preferred 
alternative,  three  supply-side  options 
selected  to  meet  peak  capacity  needs 
were:  (1)  addition  of  combustion 
turbines  to  TVA's  generation  system,  (2) 
purchase  of  market  peaking  capacity, 
and  (3)  call  options  on  peaking  capacity. 
The  short-term  action  plan  of  Energy 
Vision  2020  identified  a  need  for  3,000 
MW  of  baseload  and  peaking  additions 
through  the  year  2002. 

Because  Energy  Vision  2020 
identified  and  evaluated  alternative 
supply-side  and  demand-side  energy 
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resources  and  technologies  for  meeting 
peak  capacity  needs,  this  EIS  will  not 
reevaluate  those  alternatives.  This  EIS 
will  focus  on  the  site-specific  impacts  of 
constructing  and  operating  additional 
TVA  combustion  turbines  at  three 
candidate  sites. 

Proposed  Issues  To  Be  Addressed 

The  EIS  will  describe  the  existing 
environmental  and  socioeconomic 
resources  at  each  of  the  three  sites  that 
may  be  potentially  affected  by 
construction  and  operation  of  natural 
gas-fired  combustion  turbines.  TVA's 
evaluation  of  potential  environmental 
impacts  to  these  resources  will  include, 
but  not  necessarily  be  limited  to  the 
impacts  on  air  quality,  water  quality, 
aquatic  and  terrestrial  ecology, 
endangered  and  threatened  species, 
wetlands,  aesthetics  and  visual 
resources,  noise,  land  use,  historic  and 
archaeological  resources,  and 
socioeconomic  resources.  Because  the 
proposed  projects  would  be.  located  on 
previously  disturbed  property  at 
operating  TVA  power  plant  sites,  the 
on-site  issues  of  terrestrial  wildlife, 
habitat,  and  vegetation;  aesthetics  and 
visual  resources;  land  use  conversion; 
and  historic  and  archaeological 
resources  are  not  likely  to  be  important. 
Also,  the  proposed  units  would  have  no 
process  wastewater  discharge  and  will 
require  no  new  water  supply  source, 
thus  impacts  to  aquatic  ecology  are 
unlikely. 

Alternatives 

The  results  of  evaluating  the  potential 
environmental  impacts  related  to  these 
issues  and  other  important  issues 
identified  in  the  scoping  process 
together  with  engineering  and  economic 
considerations  will  be  used  in  selecting 
a  preferred  alternative.  At  this  time, 
TVA  has  identified  the  following 
alternatives  for  detailed  evaluation:  (1)  a 
single  site  alternative,  (2)  alternatives 
employing  two  of  the  three  sites,  (3)  an 
alternative  employing  all  three  sites, 
and  (4)  no  action. 

Scoping  Process 

Scoping,  which  is  integral  to  the 
NEPA  process,  is  a  procedure  that 
solicits  public  input  to  the  EIS  process 
to  ensure  that:  (1)  Issues  are  identified 
early  and  properly  studied;  (2)  issues  of 
little  significance  do  not  consume 
substantial  time  and  effort;  (3)  the  draft 
EIS  is  thorough  and  balanced;  and  (4) 
delays  caused  by  an  inadequate  EIS  are 
avoided.  TVA's  NEPA  procedures 
require  that  the  scoping  process 
commence  after  a  decision  has  been 
reached  to  prepare  an  EIS  in  order  to 
provide  an  early  and  open  process  for 


determining  the  scope  of  issues  to  be 
addressed  and  for  identifying  the 
significant  issues  related  to  a  proposed 
action.  The  scope  of  issues  to  be 
addressed  in  the  draft  EIS  will  be 
determined,  in  part,  from  written 
comments  submitted  by  mail  or  e-mail, 
and  comments  presented  orally  or  in 
writing  at  public  meetings.  The 
preliminary  identification  in  this  notice 
of  reasonable  alternatives  and 
environmental  issues  is  not  meant  to  be 
exhaustive  or  final. 

The  scoping  process  will  include  both 
interagency  and  public  scoping.  The 
public  is  invited  to  submit  vmtten 
comments  or  e-mail  comments  on  the 
scope  of  this  EIS  no  later  than  the  date 
given  under  the  DATES  section  of  this 
notice  and/or  attend  the  public  scoping 
meetings.  TVA  will  conduct  three 
public  scoping  meetings  using  an  open 
house  format.  At  each  meeting,  TVA 
staff  will  be  present  to  discuss  the 
project  proposals  and  the  environmental 
issues,  and  to  receive  both  oral  and 
written  comments.  The  meeting 
locations  and  schedule  are  as  follows: 
Monday,  August  31,  Gallatin  Civic 
Center,  210  Albert  Gallatin  Road, 
Gallatin,  Tennessee;  Tuesday, 
September  1,  Humphreys  County  Board 
of  Education  Building,  2443  Highway  70 
East,  Waverly,  Tennessee;  Thursday, 
September  3,  Lions  Club  Building, 
Comer  of  Church  and  First  Streets, 
Cherokee,  Alabama.  The  times  for  all 
three  open  house  meetings  are  4:00  p.m. 
to  9:00  p.m. 

The  agencies  to  be  included  in  the 
interagency  scoping  are  U.S.  Fish  and 
Wildlife  Service,  Tennessee  Department 
of  Conservation  and  Environment,  the 
Tennessee  State  Historic  Preservation 
Officer,  and  other  agencies  as 
appropriate. 

Upon  consideration  of  the  scoping 
comments,  TVA  will  develop 
alternatives  and  identify  important 
environmental  issues  to  be  addressed  in 
the  EIS.  Following  analysis  of  the 
environmental  consequences  of  each 
alternative,  TVA  will  prepare  a  draft  EIS 
for  public  review  and  comment.  Notice 
of  availability  of  the  draft  EIS  will  be 
published  by  the  Environmental 
Protection  Agency  in  the  Federal 
Register.  TVA  will  solicit  written 
comments  on  the  draft  EIS,  and 
information  about  possible  public 
meetings  to  comment  on  the  draft  EIS 
will  be  announced.  TVA  expects  to 
release  a  final  EIS  in  May  1999. 

Dated:  Augusts,  1998. 
Kathryn  J.  Jackson, 

Executive  Vice  President.  Resource  Group. 
[PR  Doc.  98-21580  Filed  8-11-98:  8:45  am] 

BILUNQ  CODE  8120-Oa-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-117] 

Extension  of  Section  301  Investigation: 
Intellectual  Property  Laws  and 
Practices  of  the  Government  of 
Paraguay 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice. 

summary:  The  United  States  Trade 
Representative  (USTR)  has  determined 
to  extend  the  investigation  of  the  acts, 
policies  and  practices  of  the 
Government  of  Paraguay  that  deny 
adequate  and  effective  protection  of 
intellectual  property  rights. 
DATES:  The  USTR  made  this 
determination  on  Tuesday.  August  4, 
1998. 

ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street. 
N.W.,  Washington,  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claude  Burcky,  Director  for  Intellectual 
Property,  (202)  395-6864;  Kellie 
Meiman,  Director  for  Mercosur  and  the 
Southern  Cone,  (202)  395-5190;  or 
Geralyn  S.  Ritter,  Assistant  General 
Counsel,  (202)  395-6800. 
SUPPLEMENTARY  INFORMATION:  On 
January  16,  1998,  the  USTR  identified 
Paraguay  as  a  Priority  Foreign  Country 
under  the  "Special  301"  provisions  of 
the  Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2242).  In  identifying  Paraguay  as 
a  Priorty  Foreign  Country',  the  USTR 
noted  deficiencies  in  Paraguay's  acts, 
policies  and  practices  regarding 
intellectual  property,  including  a  lack  of 
effective  action  to  enforce  intellectual 
property  rights.  The  \JSTR  also  observed 
that  the  Government  of  Paraguay  has 
failed  to  enact  adequate  and  effective 
intellectual  property  legislation 
covering  patents,  copyrights  and 
trademarks.  As  required  under  Section 
302(b)(2)(A)  of  the  Trade  Act  (19  U.S.C. 
2412(b)(2)(A)).  an  investigation  of  these 
acts,  policies  and  practices  was  initiated 
on  February-  17,  1998. 

Extension  of  Investigation 

Numerous  bilateral  negotiations  have 
been  held  on  these  issues  since  the 
initiation  of  this  investigation.  Although 
Paraguay  has  indicated  that  it  will  take 
a  number  of  actions  to  improve 
protection  for  intellectual  property  and, 
in  particular,  to  strengthen  the 
enforcement  of  intellectual  property 
rights,  significant  progress  en  a  majority 
of  U.S.  concerns  has  not  0':curred. 
These  issues  are  too  complex  and 
complicated  to  resolve  before  the  end  of 
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the  six-month  statutory  deadline  for 
concluding  this  investigation.  USTR 
will  look  to  the  new  government  taking 
office  in  Paraguay  in  mid-August  to 
move  quickly  to  address  the  continuing 
serious  deficiencies  in  Paraguay's 
intellectual  property  regime. 

In  light  of  the  need  for  further  time  for 
negotiations  to  resolve  these  remaining 
issues,  the  USTR  has  determined 
pursuant  to  section  304(a)(3)(B)(i)  of  the 
Trade  Act,  that  "complex  or 
complicated  issues  are  involved  in  the 
investigation  that  require  additional 
time."  The  USTR  has  therefore  extended 
this  investigation,  and  will  make  a  final 
determination  by  November  17,  1998. 
Irving  A.  Williamson, 
Chairman,  Section  301  Committee 
(FR  Doc.  98-21641  Filed  8-11-98,  845  ami 

BILUNG  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
Federal  Aviation  Administration 
[Docket  No.  29303] 

Policy  Regarding  Airport  Rates  and 
Charges 

AGENCY:  Departmen  of  Transportation. 
Office  of  the  Secretary',  and  Federal 
Aviation  Administration. 
ACTION:  Advance  notice  of  proposed 
policy,  request  for  comments. 

SUMMARY:  This  document  requests 
suggestions  for  replacement  provisions 
for  the  portions  of  the  Department  of 
Transportation's  Policy  Regarding 
Airport  Rates  and  Charges  (Policy 
Statement)  issued  June  21.  1996  and 
vacated  by  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit.  The  Department  is  beginning 
this  proceeding  in  order  to  carry  out  its 
responsibility  to  establish 
reasonableness  guidelines  for  airport 
fees. 

DATES:  Comments  must  be  submitted  on 
or  before  October  13,  1998.  Reply 
comments  will  be  accepted  and  must  be 
submitted  on  or  before  October  26, 
1998.  Late  filed  comments  will  be 
considered  to  the  extent  possible. 
ADDRESSES:  Comments  on  this  notice 
must  be  delivered  or  mailed,  in 
quadruplicate,  to:  Federal  Aviation 
Administration,  Office  of  Chief  Counsel, 
Attention:  Rules  Docket  (AGC-10), 
Docket  No.  29303, 800  Independence 
Ave.,  SVV.  Room  915G,  Washington,  DC 
20591.  All  comments  must  be  marked 
"Docket  No.  29303."  Commenters 
wishing  the  FAA  to  acknowledge 


receipt  of  their  comments  must  include 
a  preaddressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.         .  The 
postcard  will  be  date  stamped  and 
mailed  to  the  commenter. 

Comments  on  this  Notice  may  be 
delivered  or  examined  in  room  915G  on 
weekdays,  except  on  Federal  holidays 
between  8:30  am  and  5:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Molar,  Manager  (AAS-400),  (202) 
267-3187  or  Mr.  Wayne  Heibeck  (AAS- 
400),  Compliance  Specialist,  (202)  267- 
8726,  Airport  Compliance  Division, 
Office  of  Airport  Safety  and  Standards, 
Federal  Aviation  Administration,  800 
Independence  Ave.,  SW,  Washington, 
DC  20591. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  21,  1996,  Office  of  the 
Secretary  and  the  Federal  Aviation 
Administration  (together,  the 
"Department"  of  Transportation  or 
"Department")  issued  a  Policy 
Statement  (61  FR  31994  et  seq.)  on  the 
fees  charged  by  airports  to  air  carriers 
and  other  aeronautical  users.  This 
Policy  Statement  responded  to  49  U.S.C. 
47129(b),  which  requires  the  Secretary 
to  publish  standards  or  guidelines  to  be 
used  in  determining  whether  an  airport 
fee  is  reasonable  in  disputes  between 
airports  and  airlines.  (Section  113  of  the 
Federal  Aviation  Administration 
Authorization  Act  of  1994,  Public  Law 
No.  103-305). 

The  Policy  Statement  reflected 
industry  practice  at  commercial  service 
airports  of  establishing  fees  for  the  use 
of  airfields  (e.g.,  runways  and  taxiways) 
and  public-use  roadways  on  the  basis  of 
the  airport  operator's  costs,  using 
historic  cost  valuation  (HCA 
requirement).  This  cost-based  approach 
allowed  airports  to  recover  out-of- 
pocket  costs  and  permitted  airfield  fees 
to  include  as  a  cost  imputed  interest  on 
airport  operator  funds  invested  in  the 
airfield,  except  funds  obtained  from 
airfield  fees. 

Recognizing  that  fees  for  other 
aeronautical  facilities  (e.g.,  hangars  and 
terminals)  were  often  established 
through  direct  negotiations  with 
individual  users,  the  Department 
adopted  a  more  flexible  approach  to 
nonairfield  fees.  The  Department 
permitted  these  fees  to  be  set  by  any 
reasonable  methodology,  including, 
among  others,  appraised  fair  market 
value.  Among  the  factors  it  considered 
to  support  the  disparate  treatment,  the 
Department  found  that  airports  had  not 
exercised  monopoly  power  in  pricing 
these  facilities  and  that  state  and  local 


governments  operate  airports  to  provide 
aeronautical  services  for  their 
communities  to  benefit  their  residents 
and  improve  the  local  economic  base, 
not  to  generate  revenue  surpluses. 

The  Policy  Statement  modified  the 
approach  taken  in  the  February  3,  1995 
Interim  Policy  on  determining  the 
reasonableness  of  fees  for  nonairfield 
facilities.  (Under  the  Interim  Policy, 
airfield  and  nonairfield  fees  were 
considered  reasonable  only  when 
capped  at  historical  cost).  The  Policy 
Statement  also  discussed:  the 
Department's  preference  for  direct  local 
negotiation  between  airport  proprietors 
and  users;  the  prohibition  on  unjustly 
discriminatory  fees;  the  obligation  to 
maintain  a  fee  and  rental  structure  that 
makes  the  airport  as  self-sustaining  as 
possible  under  the  circumstances  at  the 
airport;  and  the  prohibition  against 
unlawful  diversion  of  airport  revenues. 

Both  the  Air  Transport  Association 
(ATA)  and  the  City  of  Los  Angles  sought 
judicial  review  of  the  policy  Statement. 
The  ATA  challenged  the  Department's 
approach  to  determining  reasonable 
nonairfield  fees  and  the  decision  to 
permit  airfield  fees  to  include  any 
imputed  interest  charge.  The  City  of  Los 
Angeles  challenged  the  HCA 
requirement  for  airfield  fees. 

The  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
vacated  and  remanded  portions  of  the 
Policy  Statement  setting  forth  guidance 
on  fair  and  reasonable  airfield  and 
nonairfield  fees.  Air  Transport 
Association  of  America  v.  Department 
of  Transportation  (ATA  v.  DOT),  119 
F.3d  38  (D.C.  Cir.  1997).  as  modified  on 
rehearing.  Order  of  Oct.  15,  1997. 
Specifically,  the  court  vacated: 

paragraphs  2.4,  2.4.1,  2.4.1(a),  2.5.1.  2.5.1(a), 
2.5.1(b),  2.5.1(c),  2.5.1(d),  2.5.1(e),  2.5.3, 
2.5.3(a),  2.6,  the  Secretary's  supporting 
discussion  in  the  preamble,  and  any  other 
portions  of  the  rule  necessarily  implicated  by 
the  holding  of  [the  August  1,  1997  opinion). 

The  court's  opinion  found  fault  with 
the  Department's  distinction  between 
the  airfield,  on  the  one  hand,  and 
nonairfield  facilities,  on  the  other  hand, 
with  respect  to  the  reasonableness  of 
fees.  The  court  believed  the  Department 
should  have  explained  its  fees  policy  in 
light  of  the  economics  of  airport 
behavior  and  had  failed  to  justify  the 
distinction  between  airfield  and 
nonairfield  fees.  The  court  also 
questioned  the  Department's 
justification  for  the  disparate  treatment 
of  imputed  interest  charges. 

On  November  25,  1997,  the  Airports 
Council  International-North  America 
(ACI)  and  the  American  Association  of 
Airport  Executives  (AAAE)  filed  a 
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Petition  for  Rulemaking  proposing 
revisions  of  the  Policy  Statement 
(Docket  No.  OST-97-3158).  The  ACI/ 
AAAE  would  have  the  Department 
permit  airport  proprietors  to  value 
airfield  assets  at  an  amoimt  greater  than 
historic  cost  (but  no  higher  &an  a 
competitive  market-based  fair  market 
value)  and  would  permit  an  airport 
proprietor  to  charge  imputed  interest  on 
aeronautical  fees  invested  in 
aeronautical  facilities.  It  would  also 
permit  an  airport  proprietor  to  charge 
current  costs  for  airfield  facihties  (in 
addition  to  non-airfield  fadUties]  not 
currently  in  use. 

In  support  of  its  petition,  the  Ad/ 
AAAE  explained  that  it  is  the 
longstanding  practice  at  many 
commercial  service  airports  to  charge 
fair  market  value  for  exclusive-use 
assets  and  to  vetlue  airfield  assets  on  the 
basis  of  historical  cost.  They  asserted 
that  their  proposal  would  not 
necessarily  change  industry  practice. 

With  regard  to  monopoly  power,  the 
ACI/ AAAE  disputed  the  claim  that 
airports  behave  like  monopoUsts  tmd 
did  not  believe  it  necessary  to  hold  all 
aeronautical  fees  to  cost-of-service 
levels.  Capping  the  fees  at  competitive 
market  rates  (as  opposed  to  above- 
competitive  market  rate)  would,  in  any 
event,  prevent  any  monopolistic  abuses, 
according  to  ACI/ AAAE.  Additionally, 
AQ/AAAE  explained  that  airport 
proprietors  engage  in  competition  in 
order  to  maintain  existing  service  and 
attract  new  air  carriers.  Further,  the 
prohibition  against  unlawful  airport 
revenue  diversion  acts  as  a  check  to 
monopolistic  charging,  according  to 
these  airport  industry  organizations. 
Airports  compete  to  be  gateways  to 
domestic  and  international  geographic 
regions,  also.  It  is  airhnes  that  have 
market  power  in  many  city-pair 
markets,  not  airports,  according  to  AQ/ 
AAAE.  Airlines  wield  power  at  airports 
through  majority-in-interest  clauses  that 
provide  veto  power  over  construction  or 
other  capital  projects. 

AQ/AAAE  also  requested  revisions  to 
portions  of  the  Pohcy  Statement  not 
vacated  by  the  D.C.  Qrcuit  Court  of 
Appeals.  They  proposed  that  the 
Department  base  its  review  of  the 
reasonableness  of  airport  fees  on  written 
submissions,  rather  than  on  a  de  novo 
review.  They  also  proposed  language 
that  the  Policy  Statement  and  the 
expedited  procedures  created  by  49 
U.S.C.  47129  should  not  be  appUed  to 
fees  charged  to  signatories  to  an 
agreement. 

On  March  12, 1998,  the  ATA  filed  a 
Petition  for  Rulemaking  proposing 
revisions  to  the  Policy  Statement.  The 
ATA  would  have  the  E)epartment 


reinstate  the  approach  taken  in  the 
Interim  Policy  and  require  all 
aeronautical  fees  to  be  based  on  HCA 
valuation  of  assets.  The  result  of  this 
requirement  would  in  turn  be  to 
reinstate  the  HCA  cap  on  total 
aeronautical  revenues,  according  to  the 
ATA.  In  addition,  the  ATA  would  have 
the  policy  bar  imputed  interest  in 
aeronautical  charges,  or  at  most  permit 
imputed  interest  only  on  funds  derived 
fit>m  nonaeronautical  users.  Finally,  the 
ATA  would  have  the  Department 
reinstate  the  prohibition  on  chai^ges  for 
facilities  not  in  use  and  apply  that 
prohibition  to  all  aeronautical  charges. 

In  support  of  its  request  on  the  first 
two  issues,  ATA  asserts  that  its  proposal 
would  address  the  concerns  expressed 
by  the  Court  of  Appeals  over  the 
disparate  treatment  of  airfield  and 
nonairfield  fees.  In  addition,  the  ATA 
argues  that  the  proposal  on  asset 
valuation  and  imputed  interest  is  not 
precluded  by  the  coiut's  opinion,  which 
faulted  the  Department  for  lack  of 
adequate  justification.  The  ATA  further 
argues  that  its  approach  is  supported  by 
the  Department's  recent  determination 
on  remand  in  the  Los  Angeles 
International  Airport  ("LAX")  Rates 
Proceeding,  DOT  Order  97-12-31 
(December  23, 1997),  and  that  the 
Department's  rationales  in  that  decision 
apply  nationwide. 

On  the  third  issue,  the  ATA  argues 
that  the  court  vacated  the  prohibition  on 
charging  for  facilities  not  in  use  only 
because  the  prohibition  was  limited  to 
the  airfield.  The  ATA  argues  that 
because  the  basic  premise  and  reasoning 
for  the  prohibition  were  not  challenged 
before  the  court,  the  ACI/ AAAE  should 
not  be  permitted  to  reopen  the  issue, 
especially  when  the  AO/AAAE  have 
offered  no  persuasive  reason  to  reject 
the  E)epartment's  rationale  for  the 
prohibition. 

Request  for  Comments 

As  a  first  step  in  responding  to  the 
court's  decision,  the  Department  is 
sohciting  suggestions  for  appropriate 
replacement  provisions  for  the  portion 
of  the  Policy  Statement  vacated  by  the 
court.  In  addition,  more  information  on 
the  nature  of  specific  airport  fee 
practices  and  analysis  of  the  economics 
of  airport  behavior  are  necessary  before 
the  Department  proposes  new  fee 
guidelines. 

The  Dej>artment  anticipates  that  these 
comments  wrill  be  candid,  will 
accurately  reflect  ciurrent  industry 
practices,  and  will  suggest  procedures 
that  can  be  implemented  without  undue 
disruption  to  the  industry.  We  hope  that 
both  the  air  carriers  and  the  airports  will 
be  able  to  provide  us  with  the  same  type 


of  information,  fi"om  each  party's 
perspective.  This  request  for  comment  is 
limited  to  the  provisions  in  the  Policy 
Statement  that  the  District  of  Columbia 
Circuit  Court  of  Appeals  vacated.  These 
are  the  provisions  subjected  to  the 
remand  proceeding.  Accordingly,  the 
Department  is  not  requesting,  at  this 
time,  conunents  on  other  portions  of  the 
PoUcy  Statement  nor  on  our  procedures 
under  49  U.S.C.  47129. 

Specifically,  in  addition  to  proposals 
for  replacement  provisions,  the 
Department  requests  the  following: 

•  A  description  of  the  existing 
aeronautical  fee  structures  and 
methodologies  in  place  at  specific 
airport(s)  (in  the  case  of  aeronautical 
users,  airports  where  the  user  pays  fees). 

•  The  rationale  for  those 
methodologies  and,  if  certain  fees  are 
negotiated,  including  a  discussion  of  the 
factors  considered  in  arriving  at  the 
final  fee  product. 

•  The  explanation  of  the  basis  for 
distinctions  between  fees  charged  for 
airfield  versus  non-airfield  assets,  if 
appUcable  (and,  if  applicable,  between 
terminal  facilities  and  hangars  and 
maintenance  facilities).  The  basis  may 
include  industry  practice,  airport 
market  power,  airline  market  power,  etc. 

•  Evidence  that  would  support  a 
determination  that  airports  do  or  do  not 
possess  or  use  monopoly  power  in 
setting  aeronautical  fees  and  a 
discussion  of  the  comment's  view  of  the 
issue.  In  the  proceeding  that  led  to  the 
Pohcy  Statement,  airport  operators  and 
airport  users  disputed  whether  airport 
proprietors  can  and  do  exercise 
monopoly  power  in  pricing  essential 
aeronautical  fadUties. 

•  Proposals  on  methods  to  curb  abuse 
of  any  monopoly  power  in  a  fee 
reasonableness  standard. 

•  If  comments  suggest  a  change  in  fee 
structures  or  methodologies,  comments 
should  include  an  explanation  of  how 
the  proposal  would  aHect  the  economic 
behavior  of  airports  and  air  carriers. 
Comments  should  also  justify  the 
proposal  under  the  statutory 
reasonableness  standard  (49  U.S.C. 
40116(e)  and  47107(a))  and  explain  how 
the  proposal  addresses  the  concerns 
raised  by  the  court. 

•  Conunents  should  also  address  the 
suggestion  in  ATA  v.  DOT  that 
"Congress  intended  the  Secretary  to 
fashicm  a  quasi -legislative  uniform 
approach  [for  several  different 
methodologies,  depending  on  the 
circumstances]  to  measuring  the 
reasonableness  of  airport  fees."  119  F.3d 
at  40.  Examples  of  approaches  that 
would  meet  the  court's  concerns, 
accompanied  by  justification  based  on 
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industry  practice,  economic  behavior, 
and  other  relevant  criteria  are  invited. 

•  Comments  requesting  the 
Department  to  readopt  any  of  the 
vacated  provisions  should  include 
suggestions  on  how  the  Department 
could  better  justify  doing  so  in  light  of 
the  concerns  raised  by  the  court. 

Accordingly,  the  Department  is 
requesting  comments  on  the  matters 
stated  above  and  is  requesting  proposals 
to  replace  provisions  for  the  vacated 
portions  of  the  Policy  Statement. 

Petitions  For  Rulemaking 

The  petitions  for  rulemaking  of  ACI/ 
AAAE  and  ATA  evidently  start  from 
different  assumptions  and  propose 
significantly  divergent  policies. 
Moreover,  as  discussed  above,  the 
Department  has  determined  that 
additional  information  and  input  is 
needed  before  a  specific  proposal  is 
formulated.  Accordingly,  the 
Department  is  opening  a  new  docket  to 
receive  comments  on  fee 
reasonableness.  The  Department  is 
taking  no  further  action  on  these 
petitions  at  this  time.  Therefore,  this 
Advance  Notice  of  Proposed  Policy  is 
limited  to  the  issues  raised  by  Air 
Transport  Association  of  America  v. 
Department  of  Transportation,  119  F.3d 
38  (D.C.  Cir.  1997).  The  substance  of  the 
two  petitions  will  be  considered  along 
with  the  comments  submitted  by  other 
interested  parties.  Comments  on  the 
petitions  may  be  submitted  during  the 
reply  period. 

Issued  in  Washington,  D.C.  on  August  5, 
1998. 

Rodney  E.  Slater, 
Secretary  of  Transportation. 
lane  F.  Garvey, 

Adminsitmtor.  Federal  Aviation 
Administration. 

[FR  Doc.  98-21607  Filed  8-11-98;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings,  Agreements 
Piled  During  the  Week  Ending  July  31, 
1998 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  vdthin  21  days  of  date  of  filing. 

Docket  Number:  OST-98-4265. 

Date  Filed:  July  30.  1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  EUR-ME  0059  dated 
July  14.  1998.  Europe-Middle  East 
Resolutions  rl-35  PTC2  EUR-ME  0060 
dated  July  17.  1998— Minutes,  PTC2 


EUR-ME  Fares  0019  dated  July  28, 

1998 — Tables  Intended  effective  date: 

January  1. 1999. 

Dorothy  W.  Walker, 

Federal  Register  Liaison. 

[FR  Doc.  98-21584  Filed  8-11-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  to  Rule  on  Application  to  impose 
a  Passenger  Facility  Charge  (PFC)  at 
Chicago  O'Hare  Intemationai  Airport, 
Chicago,  Illinois  and  Use  FPC  Revenue 
at  Gary  Regional  Airport,  Gary,  Indiana 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  Intent  to  Rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  FPC  at  Chicago 
O'Hare  Intemationai  Airport  and  use  the 
revenue  from  a  PFC  at  Gary  Regional 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  11,  1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Chicago  Airports 
District  Office,  2300  East  Devon 
Avenue.  Room  201,  Des  Plaines.  Illinois 
60018. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Mary  Rose 
Loney,  Commissioner,  of  the  City  of 
Chicago  Department  of  Aviation  at  the 
following  address:  Chicago  O'Hare 
Intemationai  Airport.  P.O.  Box  66142, 
Chicago.  Illinois  60666.  Air  carriers  and 
foreign  air  carriers  may  submit  copies  of 
written  comments  previously  provided 
to  the  City  of  Chicago  Department  of 
Aviation  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Philip  M.  Smithmeyer.  Manager, 
Chicago  Airports  District  Office,  2300 
East  Devon  Avenue,  Room  201,  Des 
Plaines,  Illinois  60018.  (847)  294-7335. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 


a  PFC  at  Chicago  O'Hare  Intemationai 
Airport  and  use  the  revenue  from  a  PFC 
at  Gary  Regional  Airport  ujider  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  July  15, 1998.  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
City  of  Chicago  Department  of  Aviation 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  5.  1998. 

The  following  is  a  brief  overview  of 
the  application.  PFC  application 
number:  98-09-C-OO-ORD. 

Level  the  PFC:  $3.00. 

Original  charge  effective  date: 
September  1, 1993. 

Revised  proposed  charge  expiration 
date;  November  1,  2011. 

Total  estimated  PFC  revenue: 
$1,540,000.00. 

Brief  description  of  proposed 
project(s): 

a.  Phase  II  Airport  Master  Plan 

b.  Terminal  Apron  Expansion 

c.  Snow  Removal  Equipment 

Class  or  elates  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi 
operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  City  of  Chicago  Department  of 
Aviation. 

Issued  in  Des  Plaines.  Illinois  on  August  6, 
1998. 

Robert  Benko, 

Acting  Manager,  Planning/Programming 
Branch,  Airports  Division,  Great  Lakes 
Region. 

[FR  Doc.  98-21602  Filed  8-11-98;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-9&-4209] 

Red  River  Manufacturing,  Inc.,  Receipt 
of  Application  for  Decision  of 
inconsequential  Noncompliance 

Red  River  Manufacturing.  Inc.  (Red 
River),  a  manufacturer  of  trailers,  of 
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West  Fargo,  North  Dakota,  has 
determined  that  since  March  14,  1996, 
its  tire  and  rim  label  information  was 
not  in  full  compliance  with  49  CFR 
571.120,  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  120,  "Tire 
Selection  and  Rims  for  Vehicles  Other 
Than  Passenger  Cars,"  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573,  "Defect  and  Noncompliance 
Reports."  Red  River  has  also  applied  to 
be  exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301— "Motor  Vehicle  Safety" 
on  the  basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

Paragraph  S5.3  of  FMVSS  No.  120 
states  that  each  vehicle  shall  show  the 
information  specified  on  the  tire 
information  level  in  both  English  and 
metric  units.  The  sttmdard  also  shows 
an  example  of  the  prescribed  format. 

Since  the  law  went  into  effect  on 
March  14, 1996,  Red  River 
manufactured  and/or  distributed  1,063 
trailers  that  do  not  meet  the 
requirements  stated  in  the  standard.  The 
certification  label  affixed  to  Red  River's 
trailers  pursuant  to  Part  567  failed  to 
comply  with  S5.3  of  FMVSS  No.  120 
because  of  the  omission  of  metric 
measurements,  and  Red  River  did  not 
separately  provide  the  metric 
measurements  on  another  label,  an 
alternative  allowed  by  FMVSS  No.  120. 
The  use  of  metric  measurements  is 
required  by  FMVSS  No.  120,  pursuant 
to  Federal  Motor  Vehicle  Safety 
Standards:  Metric  Conversion,  50  FR 
13639,  published  on  March  14,  1995, 
and  effective  on  March  14, 1996. 

Red  River  supports  its  application  for 
inconsequential  noncompliance  with 
the  following  statements: 

1.  The  label  contained  the  correct 
English  unit  information. 

2.  Red  River  had  been  unaware  of  the 
metric  measurement  requirement 
because  Red  River  interpreted  Part  567 
as  suggesting  the  use  of  metric 
measurements  is  permissive,  not 
mandatory,  and  did  not  imderstand  that 
FMVSS  No.  120  made  the  use  of  certain 
metric  measurements  mandatory. 

3.  FMVSS  No.  120's  metric 


43231 


industries  and  to  the  efficiency  of 
governmental  operations. 

4.  The  dual  labeling  requirement  is  to 
continue  until  consumers  become 
familiar  with  metric  measurements. 

5.  The  omission  of  metric 
measurements  from  Red  River's  FMVSS 
No.  120  certification  label  is  highly 
unlike  to  have  any  effect  whatever  on 
motor  vehicle  safety,  both  because  the 
correct  English  units  are  used  on  Red 
River's  labels  and  because  of  the  small 
number  of  trailers  involved. 

6.  As  soon  as  practicable  upon 
learning  of  its  noncompliance,  Red 
River  has  converted  its  labels  to  metric 
measvuements,  in  conformity  with  those 
requirements. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
U.S.  Department  of  Transportation, 
Docket  Management,  Room  PL-401,  400 
Seventh  Street,  S.W.,  Washington,  D.C., 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  pubUshed  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  September  11, 
1998. 

(49  U.S.C.  30118,  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  August  6, 1998. 
L.  Robert  Shelton. 

Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  98-21583  Filed  8-11-98;  8:45  am] 

BILLING  CODE  4910-S»-P 


measurement  requirements  were  not 
mandated  for  safety  purposes.  Rather,  in 
designating  the  matric  system  as  the 
preferred  system  of  weights  and 
measures.  Congress  was  concerned 
chiefly  with  the  contributions  that  the 
metric  system  could  make  to  the 
international  competitiveness  of  U.S. 


DEPARTWIENT  OF  THE  TREASURY 

Internal  Revenue  Service 
pS-26»-82] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 


other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation,  PS-268-82  (TD  8696). 
Definitions  Under  Subchapter  S  of  the 
Internal  Revenue  Code  (§  1.1377-1). 
DATES:  Written  comments  should  be 
received  on  or  before  October  13,  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569. 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPtaiENTARY  INFORMATION: 

TitJe:  Definitions  Under  Subchapter  S 
of  the  Internal  Revenue  Code. 
OMB  Number:  1545-1462. 
Regulation  Project  Number:  PS-268- 
82. 

Abstract:  Section  1.1377-l(b)(4)  of  the 
regulation  provides  that  an  S 
corporation  making  a  terminating 
election  under  Internal  Revenue  Code 
section  1377(a)(2)  must  attach  a 
statement  to  its  timely  filed  original  or 
amended  return  required  to  be  filed 
under  Code  section  6037(a).  The 
statement  must  provide  information 
concerning  the  events  that  gave  rise  to 
the  election  and  declarations  of  consent 
from  the  S  corporation  shareholders. 

Current  Actions:  TTiere  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  individuals. 
Estimated  Numt>er  of  Respondents: 
4,000. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  3  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
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tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
fb)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  5,  1998. 
Garrick  R.  Shear, 

IBS  Reports  Clearance  Officer. 

|FR  Doc.  98-21556  Filed  &-11-98;  8:45  am] 

BILUNG  COOE  4«30-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[PS-4-«9] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation,  PS-4-89  (TD  8580), 
Disposition  of  an  Interest  in  a  Nuclear 
Power  Plant  (§  1.468A-3). 
DATES:  Written  comments  should  be 
received  on  or  before  October  13,  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 


Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPI.EMENTARY  INFORMATION: 

Title:  Disposition  of  an  Interest  in  a 
Nuclear  Power  Plant. 

OMB  Number:  1545-1378. 

Regulation  Project  Number:  PS-4-89. 

Abstract:  This  regulation  relates  to 
certain  Federal  income  tax 
consequences  of  a  disposition  of  an 
interest  in  a  nuclear  power  plant  by  a 
taxpayer  that  has  maintained  a  nuclear 
decommissioning  fund  with  respect  to 
that  plant.  The  regulation  affects 
taxpayers  that  transfer  or  acquire 
interests  in  nuclear  power  plants  by 
providing  guidance  on  the  tax 
consequences  of  these  transfers.  In 
addition,  the  regulation  extends  the 
benefits  of  Internal  Revenue  Code 
section  468A  to  electing  taxpayers  with 
an  interest  in  a  nuclear  power  plant 
under  the  jurisdiction  of  the  Rural 
Electrification  Administration. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
52. 

Estimated  Time  Per  Respondent:  2 
hours,  24  minutes. 

Estimated  Total  Annual  Burden 
Hours:  125. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  3  required 
to  respond  to,  a  collection  of 
information  unless  the  collection  of 
information  displays  a  valid  OMB 
control  number.  Books  or  records 
relating  to  a  collection  of  information 
must  be  retained  as  long  as  their 
contents  may  become  material  in  the 
administration  of  any  internal  revenue 
law.  Generally,  tax  returns  and  tax 
return  information  are  confidential,  as 
required  by  26  U.S.C.  6103. 

Request  for  Coimnents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 


necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  5, 1998. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[PR  Doc.  98-21557  Filed  &-11-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

IRS  Citizen  Advocacy  Panel  Notice 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  IRS  Citizen  Advocacy  Panel; 
Notice  of  Solicitation  of  Panel  Members 
for  the  Brooklyn,  Midwest  and  Pacific- 
Northwest  Tax  Districts. 

SUMMARY:  The  Department  of  Treasury 
is  establishing  IRS  Citizen  Advocacy 
Panels  to  provide  independent 
monitoring  of  the  quality  of  IRS 
customer  service  and  to  make 
recommendations  to  improve  that 
service  throughout  the  country. 
DATES:  Applications  will  be  accepted 
from  Jime  23  until  September  11,  1998. 

ADDRESSES:  Applications  can  be 
obtained  by  calling  the  following  toll- 
free  number:  1-688-449-1071. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  establishment 
and  selection  of  the  IRS  Brooklyn, 
Midwest  or  Pacific  Northwest  Citizen 
Advocacy  Panels  may  be  directed  to 
Michael  Lewis,  Director,  IRS  Citizen 
Advocacy  Panel,  Office  of  the  Assistant 
Secretary  for  Management  and  Chief 
Financial  Officer,  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue, 
N.W..  Room  2421,  Washington,  DC 
20220,  (202)  622-3068. 

SUPPLEMENTARY  INFORMATION:  The  first 
atizen  Advocacy  Panel  (CAP)  was 
established  in  the  South  Florida  Tax 
District  on  Jime  23,  1998.  The  next 
Citizen  Advocacy  Panels  will  be  formed 
in  the  Brooklyn,  Midwest  and  Pacific- 
Northwest  Tax  Districts.  An 
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independent  consulting  firm,  Booz 
Allen  and  Hamilton,  Inc.,  is  accepting 
applications  for  membership  for  these 
next  three  Panels  between  June  23  and 
September  11,  1998.  The  panels  will  be 
operational  in  the  late  Fall  of  1998. 

The  mission  of  the  Panels  is  to 
provide  citizen  input  into  enhancing 
IRS  customer  service  by  identifying 
problems  and  making  recommendations 
for  improvement  with  "IRS  systems  and 
procedures";  elevate  the  identified 
problems  to  the  appropriate  IRS  official 
and  monitor  the  progress  to  effect 
change;  and  refer  individual  taxpayers 
to  the  appropriate  IRS  office  for 
assistance  in  resolving  their  problems. 
The  Panels  will  consist  of  7-12 
volunteer  members  who  serve  at  the 
pleasure  of  the  Secretary  of  Treasury 
and  will  function  solely  as  advisory 
bodies. 

The  Panels  are  seeking  applicants 
who  have  an  interest  in  good 
government,  a  personal  commitment  to 
volunteer  approximately  100  hours  a 
year,  and  a  desire  to  help  improve  IRS 
customer  service.  To  the  extent  possible, 
the  IRS  would  like  to  ensure  a  balanced 
Panel  membership  representing  a  cross- 
section  of  the  tax  paying  public  in  the 
each  of  the  Tax  Districts.  Potential 
candidates  must  be  US  citizens,  legal 
residents  one  of  the  Tax  Districts, 
compliant  with  Federal,  State  and  Local 
taxes,  and  pass  an  FBI  background 
check. 

For  the  Citizen  Advocacy  Panels  to  be 
most  effective,  members  should  have 
experience  in  some  of  the  following 
areas;  experience  helping  people  resolve 
problems  with  a  government 
organization;  experience  formulating 
and  presenting  proposals;  knowledge  of 
taxpayer  concerns;  experience 
representing  the  interests  of  your 
community,  state  or  region;  experience 
working  with  people  from  diverse 
backgrounds;  and  experience  helping 
people  resolve  disputes. 

Booz  Allen  &  Hamilton,  Inc.,  will 
manage  the  selection  process.  Interested 
applicants  should  first  call  the  following 
toll  free  number,  1-888-449-1071,  and 


complete  the  initial  phone  screen.  If  the 
applicant  passes  the  phone  screen  and 
is  still  interested,  an  application 
package  will  be  sent  to  them  directly. 
Completed  applications  will  be 
reviewed,  tax  background  checks  and 
FBI  name  checks  will  be  conducted,  and 
panel  interviews  will  be  conducted  with 
the  most  qualified  candidates.  Final 
candidates  will  be  ranked  by  experience 
and  suitability  and  then  the  Secretary  of 
Treasury  will  review  the  recommended 
candidates  and  make  final  selections. 

The  Brooklyn  Tax  District  consists  of 
the  New  York  State  counties  of  Kings 
(Borough  of  Brooklyn),  Queens,  Nassau 
and  Suffolk.  The  Midwest  Tax  District 
includes  the  states  of  Iowa,  Nebraska 
and  Wisconsin.  The  Pacific  Northwest 
Tax  District  includes  the  states  of 
Alaska,  Hawaii,  Oregon  and 
Washington. 

Dated:  Augusts,  1998. 
Cathy  VanHom, 

CAP  Project  Manager. 

[PR  Doc.  98-21558  Filed  8-11-98,  8;45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Tax  Counseling  for  the  Elderly  (TCE) 
Program,  Availability  of  Application 
Packages 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Availability  of  TCE  Application 

Packages. 

SUMMARY:  This  document  provides 
notice  of  the  availability  of  Application 
Packages  for  the  1999  Tax  Counseling 
for  the  Elderly  (TCE)  Program. 
DATES:  Application  Packages  are 
available  from  the  IRS  at  this  time.  The 
deadline  for  submitting  an  application 
package  to  the  IRS  for  the  1999  Tax 
Counseling  for  the  Elderly  (TCE) 
Program  is  September  10,  1998. 
ADDRESSES:  Application  Packages  may 
be  requested  by  contacting:  Internal 


Revenue  Service.  5000  Ellin  Road. 
Lanham,  MD,  20706.  Attention:  Program 
Manager,  Tax  Counseling  for  the  Elderly 
Program,  OP:C:A:E:E.  Building  C-7, 
Room  166. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karen  Bradley,  OP:C:A:E:E,  Building  C- 
7,  Room  166,  Internal  Revenue  Service. 
5000  Ellin  Road.  Lanham,  MD.  20706. 
The  non-toll-free  telephone  number  is: 
(202)  283-0188. 

SUPPLEMENTARY  INFORMATION:  Authority 
for  the  Tax  Counseling  for  the  Elderly 
(TCE)  Program  is  contained  in  Section 
163  of  the  Revenue  Act  of  1978,  Public 
Law  95-600.  (92  Stat.  12810),  November 
6,  1978.  Regulations  were  published  in 
the  Federal  Register  at  44  FR  72113  on 
December  13,  1979.  Section  163  gives 
the  IRS  authority  to  enter  into 
cooperative  agreements  with  private  or 
public  non-profit  agencies  or 
organizations  to  establish  a  network  of 
trained  volunteers  to  provide  free  tax 
information  and  return  preparation 
assistance  to  elderly  individuals. 
Elderly  individuals  are  defined  as 
individuals  age  60  and  over  at  the  close 
of  their  taxable  year. 

Cooperative  agreements  will  be 
entered  into  based  upon  competition 
among  eligible  agencies  and 
organizations.  Because  applications  are 
being  solicited  before  the  FY  1999 
budget  has  been  approved,  cooperative 
agreements  will  be  entered  into  subject 
to  appropriation  of  funds.  Once  funded, 
sponsoring  agencies  and  organizations 
will  receive  a  grant  from  the  IRS  for 
administrative  expenses  and  to 
reimburse  volunteers  for  expenses 
incurred  in  training  and  in  providing 
tax  return  assistance.  The  Tax 
Counseling  for  the  Elderly  (TCE) 
Program  is  referenced  in  the  Catalog  of 
Federal  Domestic  Assistance  in  Section 
21.006. 
Jane  Wajriner. 

Xational  Director.  Compliance.  Accounts, 
and  Quality  Division 
[PR  Doc.  98-21559  Filed  8-11-98:  8  45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put>lished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-272-001] 

Nora  Transmission  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

Correction 

In  notice  document  98-20992, 
appearing  on  page  42018,  in  the  issue  of 
Thursday,  August  6,  1998,  the  docket 
number  is  added  to  read  as  set  forth 
above. 

BILUNQ  CODE  15OS-01-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-1431-002,  et  al.] 

PEC  Energy  Marketing,  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

Correction 

In  notice  document  98-21019, 
beginning  on  page  42026,  in  the  issue  of 
Thursday,  August  6, 1998,  the  docket 
number  is  corrected  to  read  as  set  forth 
above. 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  48  and  52 
[FAR  Case  97-031] 
RIN  900O-AH84 

Federal  Acquisition  Regulation;  Value 
Engineering  Change  Proposals 

AGENCIES:  Department  of  Defense  (DOD). 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Proposed  rule  with  request  for 

comments. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  change 
the  sharing  periods  and  rates  that 
contracting  officers  may  establish  for 
individual  value  engineering  change  ' 
proposals.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30,  1993.  This 
is  not  a  major  rule  under  5  U.S.C.  804. 
DATES:  Comments  should  be  submitted 
on  or  before  October  13,  1998  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  Attn:  Laurie  Duarte, 
1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405. 

E-mail  comments  submitted  over 
Internet  should  be  addressed  to: 
farcase.97-031@gsa.gov. 

Please  cite  FAR  case  97-031  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405.  (202) 
501—4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Klein,  Procurement  Analyst,  at 
(202)  501-3775.  Please  cite  FAR  case 
97-031. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  amends  the  value 
engineering  change  proposal  (VECP) 
guidance  in  FAR  Parts  48  and  52  to 
allow  the  contracting  officer  to  increase 
the  sharing  period  from  36  to  60 
months;  increase  the  contractors  share 


of  incentive  and  concurrent  savings  to 
75  percent;  and  increase  the  contractors 
share  of  collateral  savings  to  100  percent 
on  a  case-by-case  basis  for  each  VECP. 
The  contracting  officers  unilateral 
decision  on  each  of  these  aspects  is 
final.  This  revision  is  intended  to 
incentivize  contractors  to  submit  more 
value  engineering  change  proposals,  by 
allowing  contracting  officers  to 
unilaterally  increase  both  the  share 
percentage  and  the  sharing  period,  so 
that  contractors  with  meritorious 
proposals  may  be  given  adequate 
compensation  for  the  effort  required  to 
prepare  and  negotiate  individual  change 
proposals. 

B.  Regulatory  Flexibility  Act 

The  proposed  changes  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  601,  et  seq.. 
because  the  rule  could  increase  the 
number  of  VECP  settlements  negotiated 
between  the  Government  and  private 
entities.  An  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  has  been  prepared  and 
is  summarized  as  follows: 

The  objective  of  the  rule  is  to  change  the 
sharing  periods  and  rates  that  contracting 
officers  may  establish  for  individual  VECPs. 
By  allowing  longer  sharing  periods  and 
allowing  increased  contractor  sharing  rates 
for  collateral  and  concurrent  savings,  more 
contractors  may  find  it  feasible  to  submit 
VECPs.  The  rule  could  increase  the  number 
of  VECP  settlements  negotiated  between  the 
Government  and  private  entities,  as  the 
additional  flexibility  in  sharing  periods  and 
contractor  sharing  rates  it  provides  should 
incentivize  contractors  to  submit  more 
VECPs.  Therefore,  the  rule  may  apply  to  all 
entities,  large  and  small,  that  propose  VECPs 
under  Government  contracts. 

A  copy  of  the  IRFA  has  been 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  and  may  be  obtained 
from  the  FAR  Secretariat.  Comments  are 
invited.  Comments  from  small  entities 
concerning  the  affected  FAR  subparts 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAR  Case  97-031), 
in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  ef  seq. 


List  of  Subjects  in  48  CFR  Parts  48  and 
52 

Government  procurement. 
Dated:  August  5,  1998. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  48  and  52  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
Parts  48  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  48— VALUE  ENGINEERING 

2.  Section  48.001  is  amended  by 
revising  the  definition  "Sharing  period" 
to  read  as  follows: 

48.001     Definitions. 

***** 

Sharing  period,  as  used  in  this  part, 
means — 

(1)  The  period  beginning  with 
acceptance  of  the  first  unit 
incorporating  the  VECP  and  ending  at 
the  later  of — 

(i)  36  to  60  months  (set  at  the 
discretion  of  the  contracting  officer  for 
each  VECP)  after  the  first  unit  affected 
by  the  VECP  is  accepted;  or 

(ii)  The  last  scheduled  delivery  date 
of  an  item  affected  by  the  VECP  under 
the  instant  contract  delivery  schedule  in 
effect  at  the  time  the  VECP  is  accepted 
(but  see  48.102(g));  or 

(2)  For  engineering-development  and 
low-rate-initial-production  contracts,  a 
period  of  between  36  and  60 
consecutive  months  (set  at  the 
discretion  of  the  contracting  officer  for 
each  VECP)  that  spans  the  period  of 
highest  planned  production,  based  on 
planning  or  production  documentation 
at  the  time  the  VECP  is  accepted. 
***** 

3.  Section  48.102  is  amended  by 
redesignating  paragraphs  (g),  (h),  and  (i) 
as  (h),  (i),  and  (j),  respectively,  adding 

a  new  paragraph  (g);  and  further 
amending  newly  designated  paragraph 
(h)  by  removing  the  last  sentence.  The 
added  text  reads  as  follows: 

46.102    Policies. 

***** 

(g)  Sharing  periods  and  sharing  rates 
are  determined  on  a  case-by-case  basis 
by  the  contracting  officer,  using  the 
guidelines  in  the  definition  of  "sharing 
period"  at  48.001  and  in  48.104-1.  In 
determining  whether  to  establish  a 
sharing  period  greater  than  36  months 
or  to  increase  the  sharing  rate  beyond 
the  minimum  levels  in  48.104-l(a),  the 
contracting  officer  shall  consider  the 
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following,  as  appropriate,  and  shall 
insert  supporting  rationale  in  the 
contract  file: 

(1)  Extent  of  the  change. 

(2)  Complexity  of  the  change. 

(3)  Development  risk  [e.g., 
contractor's  financial  risk). 

(4)  Development  cost. 

(5)  Performance  and/or  reliability 
impact. 

(6)  Production  period  remaining  at  the 
time  of  VECP  acceptance. 


(7)  Number  of  units  affected. 

***** 

4.  Section  48.103  is  amended  by 
adding  paragraph  (c)(4)  to  read  as 
follows: 

48.103    Processing  value  engineering 
change  proposals. 

***** 

(c)  *   *   * 

(4)  The  contracting  officer's 
determination  of  the  duration  of  the 


sharing  period  and  the  contractor's 
sharing  rate. 

5.  Section  48.104-1  is  amended  by 
revising  the  table  in  paragraph  (a)(1)  to 
read  as  follows: 

48.104-1    Sharing  acquisition  savings. 

(a)  Supply  or  service  contracts.  (1) 


Government/Contractor  Shares  of  Net  Acquisition  Savings 

[Figures  in  percent] 


- 

Sharing  arrangement 

Contract  type 

Incentive 
(Voluntary) 

Program  requirement 
(Mandatory) 

Instant  con- 
tract rate 

Concurrent 

and  future 

contract 

rate 

Instant  corv 
tract  rate 

Concurrent 

and  future 

contract 

rate 

Fixed-price  (includes  fixed-price-award-fee;  excludes  other 
tracts)  

fixed-price 

incentive 

con- 

•50/50 
(••) 

—75/25 

•50/50 
•50/50 

•••75/25 

75*^5 
(••) 

85/15 

7«i/?*i 

Incentive  (fixed-price  or  cost)  (other  than  award  fee)  

75/?«i 

Cost-reimbursement  (includes  cost-plus-award-fee;  excludes  other  cost 
contracts)  

-type 

Incentive 

85/15 

•The  contracting  officer  may  increase  the  contractor's  sharing  rate  to  as  high  as  75  percent  for  each  VECP.  See  48.102(g)(1)  through  (7) 

**  Same  sharing  arrangement  as  the  contract's  profit  or  fee  adjustment  formula. 

•"The  contracting  officer  may  increase  the  contractor's  sharing  rate  to  as  high  sis  50  percent  for  each  VECP.  See  48.102(g)(1)  through  (7). 


6.  Section  48.104-2  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

48.104-2    Sharing  collateral  savings. 


(b)  The  contractor's  share  of  collateral 
savings  may  range  from  20  to  100 
percent  of  the  estimated  savings  to  be 
realized  during  an  average  year  of  use 
but  shall  not  exceed  the  contract's  firm- 
fixed-price,  target  price,  target  cost,  or 
estimated  cost,  at  the  time  the  VECP  is 
accepted,  or  $100,000,  whichever  is 
greater.  The  contractor's  sharing  rate  is 
determined  by  the  contracting  officer  for 
each  VECP.  In  determining  collateral 
savings,  the  contracting  officer  shall 
consider  any  degradation  of 
performance,  service  life,  or  capability. 
(See  48. 104-1  (a)(4)  for  payment  of 
collateral  savings  through  the  instant 
contract.) 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

7.  Section  52.248-1  is  amended  in  the 
introductory  paragraph  by  revising  the 
first  sentence  and  removing  the  last 
sentence;  by  revising  the  date  of  the 
clause;  and  in  the  clause,  in  paragraph 
(b)  by  revising  the  definition  "Sharing 
period";  in  paragraph  (e)(3)  by  revising 
the  last  sentence;  in  paragraph  (f)(3)  by 
revising  the  table;  and  in  paragraph  (j) 
by  revising  the  first  sentence.  The 
revised  text  reads  as  follows: 

52.248-1    Value  Engineering. 

As  prescribed  in  48.201,  insert  the 
following  clause.  *   *  * 

Value  Engineering  (XXX) 
***** 

(b)  Definitions.  . 

***** 

Sharing  period,  as  used  in  this  clause, 
means — 

(1)  The  period  beginning  with  acceptance 
of  the  first  unit  incorporating  the  VECP  and 
ending  at  the  later  of— 


(i)  36  to  60  months  (set  at  the  discretion 
of  the  Contracting  Officer  for  each  VECP) 
after  the  first  unit  affected  by  the  VECP  is 
accepted;  or 

(ii)  The  last  scheduled  delivery  date  of  an 
item  affected  by  the  VECP  under  this 
contract's  deliver)'  schedule  in  effect  at  the 
time  the  VECP  is  accepted;  or 

(2)  For  engineering-development  and  low- 
rate-initial-production  contracts,  a  jjeriod  of 
between  36  and  60  consecutive  months  (set 
at  the  discretion  of  the  Contracting  Officer  for 
each  VECP)  that  spans  the  period  of  highest 
planned  production,  based  on  planning  or 
production  documentation  at  the  time  the 
VECP  is  accepted. 
***** 

(e)  *    •    • 

(3)*   *   *  The  Contracting  Officer's 
unilateral  decisions  whether  to  accept  or 
reject  all  or  part  of  any  VECP.  as  to  which 
of  the  sharing  rates  applies,  and  as  to  the 
duration  of  the  sharing  period  shall  be  final 
and  not  subject  to  the  Disputes  clause  or 
otherwise  subject  to  litigation  under  the 
Contract  Disputes  Act  of  1978  (41  U.S.C. 
601-613). 

(f)*   •   * 

(3)*    *    * 
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Contractor's  Share  of  Net  Acquisition  Savings 

[Figures  in  percent] 


Sharing  Arrangement 

Contract  type 

Incentive 
(Voluntary) 

Program  requirement 
(Mandatory) 

Instant  con- 
tract rate 

Concurrent 

and  future 

contract 

rate 

instant  con- 
tract rate 

Concurrent 

and  future 

contract 

rate 

Fixed-price  (indudes  fixediJnce-award-fee;  excludes  other  fixed-price  incentive  con- 
tracts)   

•50 
(*•) 

•••25 

•50 
•50 

•••25 

25 

(") 

15 

25 

Incentive  (fixed-price  of  cost)  (other  than  award  fee)  

25 

Cost-reimbursement  (indudes  cost-plus-award-fee:  exdudes  other  cost-type  incentive 
contracts)  

15 

•  The  Contracting  Officer  may  increase  the  Contractor's  sharing  rate  to  as  high  as  75  percent  for  each  VECP. 

**  Same  sharing  arrangement  as  the  contract's  profit  or  fee  acQustment  formula. 

•**  The  Contracting  Officer  may  increase  Contractor's  sharing  rate  to  as  high  as  50  percent  for  each  VECP. 


(j)  Collateral  savings.  If  a  VECP  is 
accepted,  the  instant  contract  amount 
shall  be  increased,  as  specified  in 
subparagraph  (h)(5)  of  this  subsection, 
by  a  rate  from  20  to  100  percent,  as 
determined  by  the  Contracting  Officer, 
of  any  projected  collateral  savings 
determined  to  be  realized  in  a  typical 
year  of  use  after  subtracting  any 
Government  costs  not  previously  offset. 


[PR  Doc.  98-21441  Filed  8-11-98;  8:45  am] 

BILUNG  CODE  aa20-EP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 
[FAR  Ca«e  98-001] 
RIN  9000-AI06 

Federal  Acquisition  Regulation; 
Recruitment  Costs  Principle 

AGENCIES:  Department  of  Defense  (DOD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Proposed  rule  v^ith  request  for 

comments. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  revise 
the  "recruitment  costs"  and  the  "public 
relations  and  advertising  costs"  cost 
principles  for  streamlining  purposes. 
This  regulatory  action  was  not  subject  to 


Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993.  This  is  not  a 
major  rule  under  5  U.S.C.  804. 
DATES:  Comments  should  be  submitted 
on  or  before  October  13, 1998  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVR),  Attn:  Laurie  Duarte, 
1800  F  Street,  NW,  Room  4035, 
Washincton,  DC  20405. 

E-mail  comments  submitted  over 
Internet  should  be  addressed  to: 
farcase.98-001@gsa.gov. 

Please  cite  FAR  case  98-001  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  1800  F 
Street.  NW,  Washington,  DC  20405, 
(202)  501-4755,  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Ms.  Linda  Nelson,  Procurement 
Analyst,  at  (202)  501-1900.  Please  cite 
FAR  case  98-001. 
SUPP1.EMENTARY  INFORMATION: 

A.  Background 

The  proposed  rule  amends  FAR 
31.205-1,  Pufclic  relations  and 
advertising  costs,  and  FAR  31.205-34, 
Recruitment  costs,  to  remove  excessive 
wording  and  details  for  streamlining 
purposes.  FAR  31.205-l(d)  was  revised 
to  indicate  that  the  allowability  of 
recruitment  expenses  in  connection 
with  advertising  costs  is  addressed  at 
FAR  31.205-34.  Certain  restrictive 
language  at  FAR  31.205-34  was 
removed  since  the  normal  standards  at 
FAR  31.201-3,  Determining 
reasonableness,  and  FAR  31.201-4, 
Determining  allocability,  applies  to 
these  types  of  expenses.  In  addition. 


FAR  31.205-34(c)  has  been  deleted 
since  excessive  comp>ensation  is  already 
adequately  addressed  at  FAR  31.205-6, 
Compensation  for  personal  services. 

B.  Regulatory  Flexibility  Aiit 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
writhin  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  most  contracts  awarded  to 
small  entities  use  simplified  acquisition 
procedures  or  are  awarded  on  a 
competitive,  fixed-price  basis,  and  do 
not  require  application  of  the  cost 
principles  contained  in  this  rule.  An 
Initial  Regulatory  Flexibility  Analysis 
has,  therefore,  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  a^ected  FAR  subpart 
also  will  be  considered  in  accordance 
vvrith  5  U.S.C.  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  should  cite  5  U.S.C.  601,  et  seq. 
(FAR  case  98-001),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  imder 
44  U.S.C.  3501.  ef  seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated:  August  5, 1998. 
Edward  C.  Loeb. 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Part  31  be  amended  as  set  forth  below: 
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PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  31.205-1  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

31 .205-1     Public  relations  and  advertising 
costs. 


(d)  The  only  allowable  advertising 
costs  are  those  that  are — 

(1)  Specifically  required  by  contract, 
or  that  arise  from  requirements  of 
Government  contracts,  and  that  are 
exclusively  for — 

(i)  Acquiring  sceirce  items  for  contract 
performance;  or 

(ii)  Disposing  of  scrap  or  surplus 
materials  acquired  for  contract 
performance; 

(2)  Costs  of  activities  to  promote  sales 
of  products  normally  sold  to  the  U.S. 
Government,  including  trade  shows, 
which  contain  a  significant  effort  to 
promote  exports  from  the  United  States. 
Such  costs  are  allowable, 
notwithstanding  paragraphs  (f)(1),  (0(3), 
(fl(4)(ii),  and  {fl(5)  of  this  subsection. 
However,  such  costs  do  not  include  the 
costs  of  memorabilia  [e.g.,  models,  gifts, 
and  souvenirs),  alcoholic  beverages, 
entertainment,  and  physical  facilities 
that  are  used  primarily  for 
entertainment  rather  than  product 
promotion;  or 

(3)  Allowable  in  accordance  with 
31.205-34. 


3.  Section  31.205-34  is  amended  in 
the  introductory  text  of  paragraph  (a)  by 
removing  "paragraphs  fb)  and  (c) 
below,"  and  adding  "paragraph  (b)  of 
this  subsection,"  in  its  place;  revising 
paragraph  (b);  and  removing  paragraph 
(c)  to  read  as  follows: 

31.205-34    Recruitment  costs. 


(b)  Help-wanted  advertising  costs  are 
unallowable  if  the  advertising — 

(1)  Does  not  describe  specific 
positions  or  classes  of  positions;  or 

(2)  Includes  material  that  is  not 
relevant  for  recruitment  purposes,  such 
as  extensive  illustrations  or  descriptions 
of  the  company's  products  or 
capabilities. 

(FR  Doc.  98-21443  Filed  8-11-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 
[FAR  Case  97-040] 
RIN  9000-nAH98 

Federal  Acquisition  Regulation; 
Business  Class  Airfare 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMI^ARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  revise 
the  "travel  costs"  cost  principle  to 
allow,  in  certain  conditions,  business 
class  airfare  costs  for  flights  lasting  more 
than  14  hours.  This  regulatory  action 
v/as  not  subject  to  Office  of  Management 
and  Budget  review  under  Executive 
Order  12866,  dated  September  30,  1993. 
This  is  not  a  major  rule  under  5  U.S.C. 
804. 

DATES:  Comments  should  be  submitted 
on  or  before  October  13,  1998  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  wTitten  comments  to:  Cieneral 
Services  Administration,  FAR 
Secretariat  (MVR),  1800  F  Street,  NW, 
Room  4035,  Washington,  DC  20405. 

E-mail  comments  submitted  over 
Internet  should  be  addressed  to: 
farcase.97-040@gsa.gov. 

Please  cite  FAR  case  97-040  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 

FAR  Secretariat,  Room  4035.  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson,  Procurement  Analyst,  at 
(202)  501-1900.  Please  cite  FAR  case 
97-040. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

The  proposed  rule  revises  paragraph 
(d)  of  FAR  31.205^6,  travel  costs,  to 
allow,  under  certain  conditions, 
contractor  costs  for  business  class 
airfare  on  flights  lasting  more  than  14 
hours.  This  FAR  revision  will  make 
business  class  airfare  requirements  for 


contractor  personnel  consistent  with 
business  class  airfare  requirements  in 
the  Joint  Travel  Regulations  and  the 
Federal  Travel  Regulation  for 
Government  personnel. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.' 
because  most  contracts  awarded  to 
small  entities  use  simplified  acquisition 
procedures  or  are  awarded  on  a 
competitive,  fixed-price  basis,  and  do 
not  require  applications  of  the  cost 
principle  contained  in  this  rule.  An 
Initial  Regulatory  Flexibility  Analysis 
has,  therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  cite  5  U.S.C.  601.  et  seq.  (FAR 
case  97-040).  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  etseq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 
Dated:  August  5.  1998. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division 

Therefore,  it  is  proposed  that  48  CFR 
Part  31  be  amended  as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c).  10  U  S  C 
chapter  137;  and  42  U.S.C.  2473(c) 

2.  Section  31.205-46  is  amended  by  * 
revising  paragraph  (d)  to  read  as 
follows: 

31.205-46    Travel  costs. 

***** 

(d)(1)  Airfare  costs  in  excess  of  the 
lowest  customary-  standard,  coach,  or 
equivalent  airfare  offered  during  normal 
business  hours  are  unallowable,  except 
as  permitted  in  paragraph  ■d)(2)  of  this 
section  or  when  it  is  documented  and 
justified  that  such  standard,  coach,  or 
equivalent  accommodations — 
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(i)  Excessively  prolong  travel; 

(ii)  Require  circuitous  routing; 

(lii)  Require  travel  during 
unreasonable  hours; 

(iv)  Result  in  increased  costs  that 
would  offset  transportation  savings; 

(v)  Are  not  reasonably  adequate  for 
the  physical  or  medical  needs  of  the 
traveler; 


(vi)  Are  not  reasonably  available  to 
meet  mission  requirements;  or 

(vii)  Are  on  a  foreign  carrier  that  lacks 
adequate  sanitation  or  health  standards. 

(2)  Business  class  airfare  costs  are 
allowable  when  all  of  the  following 
apply  and  are  documented: 

(i)  Either  the  origin  or  destination 
point  is  outside  the  continental  United 
States. 


(ii)  Scheduled  flight  time  (including 
stopovers)  is  in  excess  of  14  hours. 

(iii)  The  traveler  does  not  receive  a 
rest  stop  en  route  or  a  rest  period  upon 
arrival  at  the  destination  point. 
***** 

|FR  Doc.  98-21442  Filed  8-11-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

45  CFR  Part  142 
[HCFA-0049-P] 
RIN  0938-AI57 

Security  and  Electronic  Signature 
Standards 

AGENCY:  Health  Care  Financing 
Admini-stration  (HCFA),  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  .standards 
for  the  security  of  individual  health 
information  and  electronic  signature  use 
by  health  plans,  health  care 
clearinghouses,  and  health  care 
providers.  The  health  plans,  health  care 
clearinghou.ses,  and  health  care 
providers  would  use  the  security 
standards  to  develop  and  maintain  the 
security  of  all  electronic  individual 
health  information.  The  electronic 
signature  standard  is  applicable  only 
with  respect  to  use  with  the  specific 
transactions  defined  in  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996.  and  when  it 
has  been  determined  that  an  electronic 
signature  must  be  used. 

The  use  of  these  standards  would 
improve  the  Medicare  and  Medicaid 
programs,  and  other  Federal  health 
programs  and  private  health  programs. 
and  the  effectiveness  and  efficiency  of 
the  health  care  industry  in  general.  This 
rule  would  implement  some  of  the 
requirements  of  the  Administrative 
Simplification  subtitle  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996. 
DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  October  13,  1998. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  HCFA- 
0049-P,  P.O.  Box  26585.  Baltimore.  MD 
21207-0519. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 
Room  309-G.  Hubert  H.  Humphrey 

Building.  200  Independence  Avenue. 

S\V..  Washington.  DC  20201,  or 
Room  C5-09-26.  7500  Security 

Boulevard.  Baltimore.  MD  21244- 

1850. 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 


address:  security@osaspe.dhhs.gov.  For 
e-mail  comment  procedures,  see  the 
beginning  of  SUPPLEMENTARY 
INFORMATION.  For  further  information  on 
ordering  copies  of  the  Federal  Register 
containing  this  document  and  on 
electronic  access,  see  the  beginning  of 
SUPPLEMENTARY  INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Parmigiani,  (410)  786-2976. 
SUPPLEMENTARY  INFORMATION: 

E-Mail.  Comments.  Procedures. 
Availability  of  Copies,  and  Electronic 
Access 

E-mail  comments  should  include  the 
full  name,  postal  address,  and  affiliation 
(if  applicable)  of  the  sender  and  must  be 
submitted  to  the  referenced  address  to 
be  considered.  All  comments  should  be 
incorporated  in  the  e-mail  message 
because  we  may  not  be  able  to  access 
attachments. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-0049-P  and  the  specific  section 
or  sections  of  the  proposed  rule.  Both 
electronic  and  written  comments 
received  by  the  time  and  date  indicated 
above  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
S\V..  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 
Electronic  and  legible  written  comments 
will  also  be  posted,  along  with  this 
proposed  rule,  at  the  following  web  site: 
http://aspe.os.dhhs.gov/admnsimp/. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954.  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-180'q  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository'  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 


service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web,  http://www.access.gpo.gov/ 
nara/,  by  using  local  WAIS  client 
software,  or  by  telnet  to 
swais.access.gpo.gov.  then  login  as  guest 
(no  password  required).  Dial-in  users 
should  use  communications  software 
and  modem  to  call  (202)  512-1661;  type 
swais,  then  login  as  guest  (no  password 
required). 

I.  Background 

[Please  label  written  or  e-mailed  comments 
about  this  section  with  the  subject: 
Background) 

In  order  to  administer  their  programs, 
the  Department  of  Health  and  Human 
Services,  other  Federal  agencies.  State 
Medicaid  agencies,  private  health  plans, 
health  care  providers,  and  health  care 
clearinghouses  must  assure  their 
customers  (such  as  patients,  insured, 
providers,  and  health  care  plans)  that 
the  confidentiality  and  privacy  of  health 
care  information  they  electronically 
collect,  maintain,  use,  or  transmit  is 
secure.  Security  of  health  information  is 
especially  important  when  health 
information  can  be  directly  linked  to  an 
individual. 

Confidentiality  is  threatened  not  only 
by  the  risk  of  improper  access  to 
electronically  stored  information,  but 
also  by  the  risk  of  interception  during 
electronic  transmission  of  the 
information. 

In  addition  to  the  need  to  ensure 
electronic  health  care  information  is 
secure  and  confidential,  there  is  a 
potential  need  to  associate  signature 
capability  with  information  being 
electronically  stored  or  transmitted. 
Today,  there  are  numerous  forms  of 
electronic  signatures,  ranging  from 
biometric  devices  to  digital  signature. 
To  satisfy  the  legal  and  time-tested 
characteristics  of  a  written  signature, 
however,  an  electronic  signature  must 
do  the  following: 

•  Identify  the  signatory  individual, 

•  Assure  the  integrity  of  a  document's 
content,  and 

•  Provide  for  nonrepudiation;  that  is, 
strong  and  substantial  evidence  that  will 
make  it  difficult  for  the  signer  to  claim 
that  the  electronic  representation  is  not 
valid.  Currently,  the  only  technically 
mature  electronic  signature  meeting  the 
above  criteria  is  the  digital  signature. 
There  is  no  national  standard  for 
security  or  electronic  signatures.  Of 
necessity,  each  health  care  provider, 
health  care  plan,  and  health  care  entity 
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has  defined  its  own  security 
requirements. 

A.  Legislation 

The  Congress  included  provisions  to 
address  the  need  for  security  and 
electronic  signature  standards  and  other 
administrative  simplification  issues  in 
the  Health  Insurance  Portabilitv  and 
Accountability  Act  of  1996  (HIPAA), 
Public  Law  104-191.  which  was  enacted 
on  August  21,  1996.  Through  subtitle  F 
of  title  II  of  that  law,  the  Congress  added 
to  title  XI  of  the  Social  Security  Act  a 
new  part  C,  entitled  "Administrative 
Simplification."  (Public  Law  104-191 
affects  several  titles  in  the  United  States 
Code.  Hereafter,  we  refer  to  the  Social 
Security  Act  as  the  Act;  we  refer  to  the 
other  laws  cited  in  this  document  by 
their  names.)  The  purpose  of  this  part  C 
is  to  improve  the  Medicare  and 
Medicaid  programs,  in  particular,  and 
the  efficiency  and  effectiveness  of  the 
health  care  system,  in  general,  by 
encouraging  the  development  of  a 
health  information  system  through  the 
establishment  of  standards  and 
requirements  to  facilitate  the  electronic 
maintenance  and  transmission  of  certain 
health  information. 

Part  C  of  title  XI  of  the  Act  consists 
of  sections  1171  through  1179.  These 
sections  define  various  terms  and 
impose  several  requirements  on  HHS, 
health  plans,  health  care  clearinghouses, 
and  certain  health  care  providers 
concerning  electronic  transmission  of 
health  information. 

The  first  section,  section  1171  of  the 
Act,  establishes  definitions  for  purposes 
of  part  C  of  title  XI  for  the  following 
terms:  code  set,  health  care 
clearinghouse,  health  care  provider, 
health  information,  health  plan, 
individually  identifiable  health 
information,  standard,  and  standard 
setting  organization. 

Section  1172  of  the  Act  makes  any 
standard  adopted  under  part  C 
applicable  to:  (1)  Health  plans,  (2) 
health  care  clearinghouses,  and  (3) 
health  care  providers  that  transmit  any 
health  information  in  electronic  form  in 
connection  with  the  transactions 
referred  to  in  section  1173(a)(1)  of  the 
Act.  The  security  standard  to  be  adopted 
under  Part  C  is  not  restricted  to  the 
transactions  referred  to  in  section 
1173(a)(1)  of  the  Act.  but  is  applicable 
to  any  health  information  pertaining  to 
an  individual  that  is  electronically 
maintained  or  transmitted.  This  section 
also  contains  the  following 
requirements  concerning  standard 
setting: 

•  Tne  Secretary'  may  adopt  a  standard 
developed,  adopted,  or  modified  by  a 
standard  setting  organization  (that  is,  an 


organization  accredited  by  the  American 
National  Standards  Institute  (ANSI)) 
that  has  consulted  with  the  National 
Uniform  Billing  Committee  (NUBC),  the 
National  Uniform  Claim  Committee 
(NUCC),  Workgroup  for  Electronic  Data 
Interchange  (WEDI),  and  the  American 
Dental  Association  (ADA). 

•  The  Secretary  may  also  adopt  a 
standard  other  than  one  established  by 
a  standard  setting  organization,  if  the 
different  standard  will  reduce  costs  for 
health  care  providers  and  health  plans, 
the  different  standard  is  promulgated 
through  negotiated  rulemaking 
procedures,  and  the  Secretary'  consults 
with  each  of  the  above-named  groups. 

•  If  no  standard  has  been  adopted  by 
any  standard  setting  organization,  the 
Secretary  must  rely  on  the 
recommendations  of  the  National 
Committee  on  Vital  and  Health 
Statistics  (NCVHS)  and  consuh  with 
each  of  the  above-named  groups. 

In  complying  with  the  requirements 
of  part  C  of  title  XI,  the  Secretary  must 
rely  on  the  recommendations  of  the 
NCVHS,  consult  with  appropriate  State, 
Federal,  and  private  agencies  or 
organizations,  and  publish  the  NCVHS 
recommendations  in  the  Federal 
Register. 

Paragraph  (a)  of  section  1173  of  the 
Act  requires  that  the  Secretary  adopt 
standards  for  financial  and 
administrative  transactions,  and  data 
elements  for  those  transactions,  to 
enable  health  information  to  be 
exchanged  electronically.  Standards  are 
required  for  the  following  transactions: 
health  claims,  health  encounter 
information,  health  claims  attachments, 
health  plan  enrollments  and 
disenroUments,  health  plan  eligibilitv, 
health  care  payment  and  remittance 
advice,  health  plan  premium  payments, 
first  report  of  injury,  health  claim  status, 
and  referral  certification  and 
authorization.  In  addition,  the  Secretary 
is  required  to  adopt  standards  for  any 
other  financial  and  administrative 
transactions  that  are  determined  to  be 
appropriate  by  the  Secretary. 

Paragraph  (b)  of  section  1173  of  the 
Act  requires  the  Secretar\'  to  adopt 
standards  for  unique  health  identifiers 
for  all  individuals,  employers,  health 
plans,  and  health  care  providers  and 
requires  further  that  the  adopted 
standards  specify  for  what  purposes 
unique  health  identifiers  may  be  used. 

Paragraphs  (c)  through  (f)  of  section 
1173  of  the  Act  require  the  Secretary  to 
establish  standards  for  code  sets  for 
each  data  element  for  each  health  care 
transaction  listed  above,  security 
standards  for  health  care  information 
systems,  standards  for  electronic 
signatures  (established  together  with  the 


Secretarv-  of  Commerce),  and  standards 
for  the  transmission  of  data  elements 
needed  for  the  coordination  of  benefits 
and  sequential  processing  of  claims. 
Compliance  with  electronic  signature 
standards  will  be  deemed  to  satisfv  both 
State  and  Federal  requirements  for 
WTitten  signatures  with  respect  to  the 
transactions  listed  in  paragraph  (a)  of 
section  1173  of  the  Act. 

In  section  1174  of  the  Act,  the 
Secretary  is  required  to  establish 
standards  for  all  of  the  above 
transactions,  except  claims  attachments, 
by  February  21.  1998.  The  standards  for 
claims  attachments  must  be  established 
by  February  21.  1999.  Generally,  after  a 
standard  is  established,  it  cannot  be 
changed  during  the  first  year  after 
adoption  except  for  changes  that  are 
necessary  to  permit  compliance  with  the 
standard.  Modifications  to  any  of  these 
standards  may  be  made  after  the  first 
year,  but  not  more  frequently  than  once 
every  12  months.  The  Secretary-  must 
also  ensure  that  procedures  exist  for  the 
routine  maintenance,  testing, 
enhancement,  and  expansion  of  code 
sets  and  that  there  are  crosswalks  from 
prior  versions. 

Section  1175  of  the  Act  prohibits 
health  plans  from  refusing  to  process  or 
delaying  the  processing  of  a  transaction 
that  is  presented  in  standard  format. 
The  Act's  requirements  are  not  limited 
to  health  plans:  however,  each  person  to 
whom  a  standard  or  implementation 
specification  applies  is  required  to 
comply  with  the  standard  within  24 
months  (or  36  months  for  small  health 
plans)  of  its  adoption.  A  health  plan  or 
other  entity  may,  of  course,  complv 
voluntarily  before  the  effective  date.  A 
person  may  comply  by  using  a  health 
care  clearinghouse  to  transmit  or  receive 
the  standard  transactions.  Compliance 
with  modifications  to  standards  or 
implementation  specifications  must  be 
accomplished  bv  a  date  designated  bv 
the  Secretary'.  This  date  may  not  be 
earlier  than  180  days  from  the  notice  of 
change. 

Section  1176  of  the  Act  establishes  a 
civil  monetary-  penalty  for  violation  of 
the  provisions  in  part  C  of  title  XI  of  the 
Act,  subject  to  several  limitations. 
Penalties  may  not  be  more  than  $100 
per  person  per  violation  and  not  more 
than  $25,000  per  person  for  violations  of 
a  single  standard  for  a  calendar  year. 
The  procedural  provisions  in  section 
1128A  of  the  Act.  "Civil  Monetary 
Penalties."  are  applicable. 

Section  1177  ofthe  Act  establishes 
penalties  for  a  knowing  misuse  of 
unique  health  identifiers  and 
individually  identifiable  heeilh 
information:  (1)  A  fine  of  no;  more  than 
$50,000  and/or  imprisonment  of  not 
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more  than  1  year;  (2)  if  misuse  is  "under 
false  pretenses,"  a  fine  of  not  more  than 
$100,000  and/or  imprisonment  of  not 
more  than  5  years;  and  [3]  if  misuse  is 
with  intent  to  sell,  transfer,  or  use 
individually  identifiable  health 
information  for  commercial  advantage, 
personal  gain,  or  malicious  harm,  a  fine 
of  not  more  than  5250.000  and/or 
imprisonment  of  not  more  than  10 
years.  Note  that  these  penalties  do  not 
affect  any  other  penalties  which  may  be 
imposed  by  other  Federal  programs, 
including  ERISA. 

Under  section  1178  of  the  Act.  the 
provisions  of  part  C  of  title  XI  of  the 
Act.  as  well  as  any  standards 
established  under  them,  supersede  any 
State  law  that  is  contrary  to  them. 
However,  the  Secretary  may,  for 
statutorily-specified  reasons,  waive  this 
provision. 

Finally,  section  1179  of  the  Act  makes 
the  above  provisions  inapplicable  to 
financial  institutions  or  anyone  acting 
on  behalf  of  a  financial  institution  when 
"authorizing,  processing,  clearing, 
settling,  billing,  transferring, 
reconciling,  or  collecting  payments  for  a 
financial  institution." 

(Concerning  this  last  provision,  the 
conference  report,  in  its  discussion  on 
section  1178,  states; 

"The  conferees  do  not  intend  to  exclude 
the  activities  of  financial  institutions  or  their 
contractors  from  compliance  with  the 
standards  adopted  under  this  part  if  such 
activities  would  be  subject  to  this  part. 
However,  conferees  intend  that  this  part  does 
not  apply  to  use  or  disclosure  of  information 
when  an  individual  utilizes  a  payment 
system  to  make  a  payment  for.  or  related  to. 
health  plan  premiums  or  health  care.  For 
example,  the  exchange  of  information 
between  participants  in  a  credit  card  system 
in  connection  with  processing  a  credit  card 
payment  for  health  care  would  not  be 
covered  by  this  part.  Similarly  sending  a 
checkmg  account  statement  to  an  account 
holder  who  uses  a  credit  or  debit  card  to  pay 
for  health  care  services,  would  not  be 
covered  by  this  part.  However,  this  part  does 
apply  if  a  company  clears  health  care  claims, 
the  health  care  claims  activities  remain 
subject  to  the  requirements  of  this  part.") 
(H.R.  Rep.  No.  736.  104th  Cong..  2nd  Sess. 
268-269(1996)1 

B.  Process  for  Developing  National 
Standards 

The  Secretary  has  formulated  a  five- 
part  strategy  for  developing  and 
implementing  the  standards  mandated 
under  part  C  of  title  XI  of  the  Act: 

1.  To  ensure  necessary  interagency 
coordination  and  required  interaction 
with  other  Federal  departments  and  the 
private  sector,  establish 
interdepartmental  implementation 
teams  to  identify  and  assess  potential 
standards  for  adoption.  The  subject 


matter  of  the  teams  includes  claims/ 
encounters,  identifiers,  enrollment/ 
eligibility,  systems  security  and 
electronic  signature,  and  medical  coding 
classification.  Another  team  addresses 
cross-cutting  issues  and  coordinates  the 
subject  matter  teams.  The  teams  consult 
with  external  groups  such  as  the 
NCV'HS'  Workgroup  on  Data  Standards, 
VVEDI,  the  ANSI's  Healthcare 
Informatics  Standards  Board  (HISB).  the 
NUCC.  the  NUBC.  and  the  ADA.  The 
teams  are  charged  with  developing 
regulations  and  other  necessary 
documents  and  making 
recommendations  for  the  various 
standards  to  the  HHS  Data  Council 
through  its  Committee  on  Health  Data 
Standards.  (The  HHS  Data  Council  is 
the  focal  point  for  consideration  of  data 
policy  issues.  It  reports  directly  to  the 
Secretary  and  advises  the  Secretary  on 
data  standards  and  privacy  issues.) 

2.  Develop  recommendations  for 
standards  to  be  adopted. 

3.  Publish  proposed  rules  in  the 
Federal  Register  describing  the 
standards.  Each  proposed  rule  provides 
the  public  with  a  60-day  comment 
period. 

4.  Analyze  public  comments  and 
publish  the  final  rules  in  the  Federal 
Register. 

5.  Distribute  standards  and  coordinate 
preparation  and  distribution  of 
implementation  guides. 

This  strategy  affords  many 
opportunities  for  involvement  of 
interested  and  affected  parties  in 
standards  development  and  adoption  by 
enabling  them  to: 

•  Participate  with  standards  setting 
organizations. 

•  Provide  written  input  to  the 
NCVHS. 

•  Provide  written  input  to  the 
Secretary  of  HHS. 

•  Provide  testimony  at  NCVHS" 
public  meetings. 

•  Comment  on  the  proposed  rules  for 
each  of  the  proposed  standards. 

•  Invite  HHS  staff  to  meetings  with 
public  and  private  sector  organizations 
or  meet  directly  with  senior  HHS  staff 
involved  in  the  implementation  process. 

The  implementation  teams  charged 
with  reviewing  standards  for 
designation  as  required  national 
standards  under  the  statute  have 
defined,  with  significant  input  from  the 
health  care  industry,  a  set  of  principles 
for  guiding  choices  for  the  standards  to 
be  adopted  by  the  Secretary.  These 
principles  are  based  on  direct 
specifications  in  HIPAA,  the  purpose  of 
the  law,  and  generally  desirable 
principles.  To  be  designated  as  an 
HIPAA  standard,  each  standard  should: 


1.  Improve  the  efficiency  and 
effectiveness  of  the  health  care  system 
by  leading  to  cost  reductions  for  or 
improvements  in  benefits  from 
electronic  health  care  transactions. 

2.  Meet  the  needs  of  the  health  data 
standards  user  community,  particularly 
health  care  providers,  health  plans,  and 
health  care  clearinghouses. 

3.  Be  consistent  and  uniform  with  the 
other  HIPAA  standards — their  data 
element  definitions  and  codes  and  their 
privacy  and  security  requirements — 
and,  secondarily,  with  other  private  and 
public  sector  health  data  standards. 

4.  Have  low  additional  development 
and  implementation  costs  relative  to  the 
benefits  of  using  the  standard. 

5.  Be  supported  by  an  ANSI- 
accredited  standards  developing 
organization  or  other  private  or  public 
organization  that  will  ensure  continuity 
and  efficient  updating  of  the  standard 
over  time. 

6.  Have  timely  development,  testing, 
implementation,  and  updating 
procedures  to  achieve  administrative 
simplification  benefits  faster. 

7.  Be  technologically  independent  of 
the  computer  platforms  and 
transmission  protocols  used  in 
electronic  health  transactions,  except 
when  they  are  explicitly  part  of  the 
standard. 

8.  Be  precise  and  unambiguous,  but  as 
simple  as  possible. 

9.  Keep  data  collection  and 
paperwork  burdens  on  users  as  low  as 
is  feasible. 

10.  Incorporate  flexibility  to  adapt 
more  easily  to  changes  in  the  health  care 
infrastructure  (such  as  new  services, 
organizations,  and  provider  types)  and 
information  technology. 

A  master  data  dictionary  providing  for 
common  data  definitions  across  the 
standards  selected  for  implementation 
under  HIPAA  will  be  developed  and 
maintained.  We  intend  for  the  data 
element  definitions  to  be  precise, 
unambiguous,  and  consistently  applied. 
The  transaction-specific  reports  and 
general  reports  from  the  master  data 
dictionary  will  be  readily  available  to 
the  public.  At  a  minimum,  the 
information  presented  will  include  data 
element  names,  definitions,  and 
appropriate  references  to  the 
transactions  where  they  are  used. 

This  proposed  rule  would  establish 
the  security  standard  and  electronic 
signature  standard  for  health  care 
information  and  individually 
identifiable  health  care  information 
maintained  or  transmitted 
electronically.  The  remaining  standards 
are  grouped,  to  the  extent  possible,  by 
subject  matter  and  audience  in  other 
regulations.  We  anticipate  publishing 


several  separate  regulation  documents 
to  promulgate  the  remaining  standards 
required  under  HIPAA. 

II.  Provisions  of  this  Proposed  Rule 

[Please  label  written  comments  or  e-mailed 
comments  about  this  section  with  the  subject: 
Introduction/Applicability] 

We  propose  to  add  a  new  part  to  title 
45  of  the  Code  of  Federal  Regulations 
for  health  plans,  health  care  providers, 
and  health  care  clearinghouses  in 
general.  The  new  part  would  be  part  142 
of  title  45  and  would  be  titled 
"Administrative  Requirements." 
Subpart  A  would  contain  the  general 
provisions  for  this  part,  including  the 
general  definitions  and  general 
requirements  for  health  plans.  Subpart  C 
would  contain  provisions  specific  to 
securing  health  information  used  in  any 
electronic  transmission  or  stored  format. 

In  this  proposed  rule,  we  propose  a 
standard  for  security  of  health 
information.  This  rule  would  establish 
that  health  plans,  health  care 
clearinghouses,  and  health  care 
providers  must  have  the  security 
standard  in  place  to  comply  with  the 
statutory  requirement  that  health  care 
information  and  individually 
identifiable  health  care  information  be 
protected  to  ensure  privacy  and 
confidentiality  when  health  information 
is  electronically  stored,  maintained,  or 
transmitted.  The  Congress  mandated  a 
separate  standard  for  electronic 
signature,  therefore,  this  proposed 
security  standard  also  addresses  the 
selected  standard  for  electronic 
signature.  The  proposed  security 
standard  does  not  require  the  use  of  an 
electronic  signature,  but  specifies  the 
standard  for  an  electronic  signature  that 
must  be  followed  if  such  a  signature  is 
used.  If  an  entity  elects  to  use  an 
electronic  signature,  it  must  comply 
with  the  electronic  signature  standard. 

A.  Applicability 

With  the  exception  of  the  security 
provisions,  section  262  of  HIPAA 
applies  to  any  health  plan,  any  health 
care  clearinghouse,  and  any  health  care 
provider  that  transmits  any  health 
information  in  electronic  form  in 
connection  with  transactions  referred  to 
in  section  1173(a)(1)  of  the  Act.  The 
security  provisions  of  section  262  of 
HEPAA  apply  to  any  health  plan,  any 
health  care  clearinghouse,  and  any 
health  care  provider  that  electronically 
maintains  or  transmits  any  health 
information  relating  to  an  individual. 

Our  proposed  rules  (at  45  CFR 
142.102)  would  apply  to  the  health 
plans  and  health  care  clearinghouses  as 
well,  but  we  would  clarify  the  statutory 
language  in  our  regulations  for  health 


care  providers.  With  the  exception  of 
the  security  regulation,  we  would  have 
the  regulations  apply  to  any  health  care 
provider  only  when  electronically 
transmitting  any  of  the  transactions  to 
which  section  1173(a)(1)  of  the  Act 
refers. 

Electronic  transmissions  would 
include  transactions  using  all  media, 
even  when  the  information  is  physically 
moved  from  one  location  to  another 
using  magnetic  tape,  disk,  or  compact 
disc  (cd)  media.  Transmissions  over  the 
Internet  (wide-open).  Extranet  (using 
Internet  technology  to  link  a  business 
with  information  only  accessible  to 
collaborating  parties),  leased  lines,  dial- 
up  lines,  and  private  networks  are  all 
included.  Telephone  voice  response  and 
"faxback"  (a  request  for  information 
made  via  voice  using  a  fax  machine  and 
requested  information  returned  via  that 
same  machine  as  a  fax)  systems  would 
not  be  included.  We  solicit  comments 
concerning  any  adverse  impact  the 
above  statement  concerning  voice 
response  or  faxback  may  have  upon  the 
security  of  the  health  information  in  the 
commenter's  care. 

With  the  exception  of  the  security 
regulation,  our  regulations  would  apply 
to  health  care  clearinghouses  when 
transmitting  transactions  to,  and 
receiving  transactions  from,  a  health 
care  provider  or  health  plan  that 
transmits  and  receives  standard 
transactions  (as  defined  under 
"transaction")  emd  at  all  times  when 
transmitting  to  or  receiving  electronic 
transactions  from  another  health  care 
clearinghouse.  The  security  regulation 
would  apply  to  health  care  clearing 
houses  electronically  maintaining  or 
transmitting  any  health  information 
pertaining  to  an  individual. 

Entities  that  offer  on-line  interactive 
transmission  must  comply  with  the 
standards.  The  Hypertext  Markup 
Language  (HTML)  interaction  between  a 
server  and  a  browser  by  which  the  data 
elements  of  a  transaction  are  solicited 
from  a  user  would  not  have  to  use  the 
standards  (with  the  exception  of  the 
security  standard),  although  the  data 
content  must  be  equal  to  that  required 
for  the  standard.  Once  the  data  elements 
are  assembled  into  a  transaction  by  the 
server,  the  transmitted  transaction 
would  have  to  comply  with  the 
standards. 

With  the  exception  of  the  security 
portion,  the  law  would  apply  to  each 
health  care  provider  when  transmitting 
or  receiving  any  of  the  specified 
electronic  transactions.  The  security 
regulation  would  apply  to  each  health 
care  provider  electronically  maintaining 
or  transmitting  any  health  information 
pertaining  to  an  individual. 


The  law  applies  to  health  plans  for  all 
transactions.  Section  142.104  would 
contain  the  following  provisions  (from 
section  1175  of  the  Act): 

If  a  person  desires  to  conduct  a 
transaction  (as  defined  in  §  142.103) 
with  a  health  plan  as  a  standard 
transaction,  the  following  apply; 

(1)  The  health  plan  may  not  refuse  to 
conduct  the  transaction  as  a  standard 
transaction. 

(2)  The  health  plan  may  not  delay  the 
transaction  or  otherwise  adversely 
affect,  or  attempt  to  adversely  affect,  the 
person  or  the  transaction  on  the  basis 
that  the  transaction  is  a  standard 
transaction. 

(3)  The  information  transmitted  and 
received  in  connection  with  the 
transaction  must  be  in  the  form  of 
standard  data  elements  of  health 
information. 

As  a  further  requirement,  we  would 
provide  that  a  health  plan  that  conducts 
transactions  through  an  agent  assure 
that  the  agent  meets  all  the  requirements 
of  part  142  that  apply  to  the  health  plan. 

Section  142.105  would  state  that  a 
person  or  other  entity  may  meet  the 
transaction  requirements  of  §  142.104  by 
either — 

(1)  Transmitting  and  receiving 
standard  data  elements,  or 

(2)  Submitting  nonstandard  data 
elements  to  a  health  care  clearinghouse 
for  processing  into  standard  data 
elements  and  transmission  by  the  health 
care  clearinghouse  and  receiving 
standard  data  elements  through  the 
clearinghouse. 

Healtn  care  clearinghouses  would  be 
able  to  accept  nonstandard  transactions 
for  the  sole  purpose  of  translating  them 
into  standard  transactions  for  sending 
customers  and  would  be  able  to  accept 
standard  transactions  and  translate  them 
into  nonstandard  formats  for  receiving 
customers.  We  would  state  in  §  142.105 
that  the  transmission  of  nonstandard 
transactions,  under  contract,  between  a 
health  plan  or  a  health  care  provider 
and  a  health  care  clearinghouse  would 
not  violate  the  law. 

With  the  exception  of  the  security 
standard,  transmissions  wathin  a 
corporate  entity  would  not  be  required 
to  comply  with  the  standards.  A 
hospital  that  is  wholly  owned  by  a 
managed  care  company  would  not  have 
to  use  the  transaction  standards  to  pass 
encounter  information  back  to  the  home 
office,  but  it  would  have  to  use  the 
standard  claims  transaction  to  submit  a 
claim  to  another  payer.  Another 
example  might  be  transactions  within 
Federal  agencies  and  their  contractors 
and  between  State  agencies  within  the 
same  State.  For  example.  Medicare 
enters  into  contracts  with  insurance 


43246  Federal  Register/ Vol.  63,  No.  155 /Wednesday.  August  12,  1998 / Proposed  Rules 


companies  and  common  working  file 
sites  that  process  Medicare  claims  using 
government  furnished  software.  There  is 
constant  communication,  on  a  private 
network,  between  HCFA  Central  Office 
and  the  Medicare  carriers, 
intermediaries,  and  common  working 
file  sites.  This  communication  may 
continue  in  nonstandard  mode. 
However,  these  contractors  would  be 
required  to  comply  with  the  transaction 
standards  when  exchanging  any  of  the 
transactions  covered  by  HIPAA  with  an 
entity  outside  these  "corporate" 
boundaries. 

The  security  standard  is  applicable  to 
all  health  care  information 
electronically  maintained  or  used  in  an 
electronic  transmission,  regardless  of 
format  (standard  transaction  or  a 
proprietary  format);  no  distinction  is 
made  between  internal  corporate  entity 
communication  or  communication 
external  to  the  corporate  entity. 

Although  there  are  situations  in 
which  the  use  of  the  standards  is  not 
required  (for  example,  health  care 
providers  may  continue  to  submit  paper 
claims  and  employers  are  not  required 
to  use  any  of  the  standard  transactions), 
we  stress  that  a  standard  may  be  used 
voluntarily  in  any  situation  in  which  it 
is  not  required. 

This  proposed  regulation  would  not 
mandate  the  use  of  electronic  signatures 
with  any  specific  transaction  at  this 
time.  Instead,  the  regulation  proposes 
that  whenever  an  electronic  signature  is 
required  for  an  electronic  transaction  by 
law,  regulation,  or  contract,  the 
signature  must  meet  the  standard 
established  in  the  regulation  at 
§  142.310.  Use  of  this  standard  would 
satisfy  any  Federal  or  State  requirement 
for  a  signature,  either  electronic  or  on 
paper. 

We  note  that  the  ANSI  X12N 
standards  for  individual  transactions 
which  have  been  proposed  for  adoption 
as  national  standards  in  a  separate 
proposed  rule  do  not  require  the  use  of 
electronic  signatures.  Standards  for 
additional  transactions  that  the 
Secretary  may  propose  for  adoption  in 
the  future,  including  one  for  claims 
attachments,  may  contain  such 
requirements.  We  solicit  comments  on 
whether  electronic  signatures  should  be 
required  for  any  specific  transactions  or 
under  specific  circumstances  and  what 
effect  such  requirements  would  have  on 
electronic  health  care  transactions. 

We  also  note  that  the  NCVHS  is 
required  by  HIPAA  to  report  to  the 
Secretary  recommendations  and 
legislative  proposals  for  uniform  data 
standards  for  patient  medical  record 
information  and  the  electronic  exchange 
of  such  information,  vtdth  the 


implication  that  HHS  should  rely  on 
such  recommendations  to  adopt  such 
standards  or  propose  the  passage  of 
such  legislation  by  the  Congress.  We 
solicit  comments  on  whether  the 
standard  proposed  below  for  electronic 
signatures  would  be  appropriate  for 
consideration  as  part  of  such  standards. 

B.  Definitions 

(Please  label  written  or  e-mailed  comments 
about  this  section  with  the  subject: 
Definitions! 

Section  1171  of  the  Act  defines 
several  terms  and  our  proposed  rules 
would,  for  the  most  part,  simply  restate 
the  law.  The  terms  that  we  are  defining 
in  this  proposed  rule  follow: 

1.  Code  Set 

We  would  define  "code  set"  as 
section  1171(1)  of  the  Act  does:  "code 
set"  means  any  set  of  codes  used  for 
encoding  data  elements,  such  as  tables 
of  terms,  medical  concepts,  medical 
diagnostic  codes,  or  medical  procedure 
codes. 

2.  Health  Care  Clearinghouse 

We  would  define  "health  care 
clearinghouse"  as  section  1171(2)  of  the 
Act  does,  but  we  are  adding  a  further, 
clarifying  sentence.  The  statute  defines 
a  "health  care  clearinghouse"  as  a 
public  or  private  entity  that  processes  or 
facilitates  the  processing  of  nonstandard 
data  elements  of  health  information  into 
standard  data  elements.  We  would 
further  explain  that  such  an  entity  is 
one  that  currently  receives  health  care 
transactions  from  health  care  providers 
or  other  entities,  translates  the  data  from 
a  given  format  into  one  acceptable  to  the 
intended  recipient  and  forwards  the 
processed  transaction  to  appropriate 
payers  and  clearinghouses,  as  necessary, 
for  further  action. 

There  are  currently  a  number  of 
private  clearinghouses  that  perform  this 
function  for  health  care  providers.  For 
purposes  of  this  rule,  we  would 
consider  billing  services,  repricing 
companies,  community  health 
management  information  systems  or 
community  health  information  systems, 
value-added  networks,  and  switches 
that  perform  this  function  to  be  health 
care  clearinghouses. 

3.  Health  Care  Provider 

As  defined  by  section  1171(3)  of  the 
Act,  a  "health  care  provider"  is  a 
provider  of  services  as  defined  in 
section  1861(u)  of  the  Act,  a  provider  of 
medical  or  other  health  services  as 
defined  in  section  1861(s)  of  the  Act, 
and  any  other  person  who  furnishes 
health  care  services  or  supplies.  Our 
regulations  would  define  "health  care 


provider"  as  the  statute  does  and  clarify 
that  the  definition  of  a  health  care 
provider  is  limited  to  those  entities  that 
furnish,  or  bill  and  are  paid  for,  health 
care  services  in  the  normal  course  of 
business. 

For  a  more  detailed  discussion  of  the 
definition  of  health  care  provider,  we 
refer  the  reader  to  our  proposed  rule, 
HCFA-0045-P,  Standard  Health  Care 
Provider,  63  FR  25320.  pubfished  May 
7,  1998. 

4.  Health  Information 

"Health  information,"  as  defined  in 
section  1171  of  the  Act,  means  any 
information,  whether  oral  or  recorded  in 
any  form  or  medium,  that — 

•  Is  created  or  received  by  a  health 
care  provider,  health  plan,  public  health 
authority,  employer,  life  insurer,  school 
or  university,  or  health  care 
clearinghouse;  and 

•  Relates  to  the  past,  present,  or 
future  physical  or  mental  health  or 
condition  of  an  individual;  the 
provision  of  health  care  to  an 
individual;  or  the  past,  present,  or 
future  pajmient  for  the  provision  of 
health  care  to  an  individual. 

We  propose  the  same  definition  for 
our  regulations. 

5.  Health  Plan 

We  propose  that  a  "health  plan"  be 
defined  essentially  as  section  1171  of 
the  Act  defines  it.  Section  1171  of  the 
Act  cross  refers  to  definitions  in  section 
2791  of  the  Pubhc  Health  Service  Act 
(as  added  by  Public  Law  104-191.  42 
U.S.C.  300gg-91);  we  would  incorporate 
those  definitions  as  currently  stated  into 
our  proposed  definitions  for  the 
convenience  of  the  public.  We  note  that 
the  term  "health  plan"  is  also  defined 
in  other  statutes,  such  as  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA).  Our  definitions  are  based  on 
the  roles  of  plans  in  conducting 
administrative  transactions,  and  any 
differences  should  not  be  construed  to 
affect  other  statutes. 

For  purposes  of  implementing  the 
provisions  of  administrative 
simplification,  a  "health  plan"  would  be 
an  individual  or  group  health  plan  that 
provides,  or  pays  the  cost  of,  medical 
care.  This  definition  includes,  but  is  not 
limited  to,  the  13  types  of  plans  listed 
in  the  statute.  On  the  other  hemd,  plans 
such  as  property  and  casualty  insurance 
plans  and  workers  compensation  plans, 
which  may  pay  health  care  costs  in  the 
course  of  administering  nonhealth  care 
benefits,  are  not  considered  to  be  health 
plans  in  the  proposed  definition  of 
health  plan.  Of  course,  these  plans  may 
voluntarily  adopt  these  standards  for 
their  own  business  needs.  At  some 
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future  time,  the  Congress  may  choose  to 
expressly  include  some  or  all  of  these 
plans  in  the  list  of  health  plans  that 
must  comply  with  the  standards. 

Health  plans  often  carry  out  their 
business  functions  through  agents,  such 
as  plan  administrators  (including  third 
party  administrators),  entities  that  are 
under  "administrative  services  only" 
(ASO)  contracts,  claims  processors,  and 
fiscal  agents.  These  agents  may  or  may 
not  be  health  plans  in  their  own  right; 
for  example,  a  health  plan  acting  as 
another  health  plan's  agent  as  another 
line  of  business.  As  stated  earlier,  a 
health  plan  that  conducts  HIPAA 
transactions  through  an  agent  is 
required  to  assure  that  the  agent  meets 
all  HIPAA  requirements  that  apply  to 
the  plan  itself. 

"Health  plan"  includes  the  following, 
singly  or  in  combination: 

a.  "Group  health  plan"  (as  currently 
defined  by  section  2791(a)  of  the  Public 
Health  Service  Act).  A  group  health 
plan  is  a  plan  that  has  50  or  more 
participants  (as  the  term  "participant"  is 
cimrently  defined  by  section  3(7)  of 
ERISA)  or  is  administered  by  an  entity 
other  than  the  employer  that  established 
and  maintains  the  plan.  This  definition 
includes  both  insured  and  self-insured 
plans.  We  define  "participant" 
separately  below. 

Section  2791(a)(1)  of  the  Public 
Health  Service  Act  defines  "group 
health  plan"  as  an  employee  welfare 
benefit  plan  (as  defined  in  current 
section  3(1)  of  ERISA)  to  the  extent  that 
the  plan  provides  medical  care, 
including  items  and  services  paid  for  as 
medical  care,  to  employees  or  their 
dependents  directly  or  through 
insurance,  or  otherwise. 

b.  "Health  insurance  issuer"  (as 
cvurently  defined  by  section  2791(b)  of 
the  PubUc  Health  Service  Act). 

Section  2791(b)  of  the  Public  Health 
Service  Act  currently  defines  a  "health 
insurance  issuer"  as  an  insurance 
company,  insurance  service,  or 
insurance  organization  that  is  licensed 
to  engage  in  the  business  of  insurance 
in  a  State  and  is  subject  to  State  law  that 
regulates  insurance. 

c.  "Health  maintenance  organization" 
(as  currently  defined  by  section  2791(b) 
of  the  Public  Health  Service  Act). 

Section  2791(b)  of  the  Public  Health 
Service  Act  ciurently  defines  a  "health 
maintenance  organization"  as  a 
Federally  quahfied  health  maintenance 
organization,  an  organization  recognized 
as  such  imder  State  law,  or  a  similar 
organization  regulated  for  solvency 
under  State  law  in  the  same  manner  and 
to  the  same  extent  as  such  a  health 
maintenance  organization.  These 
organizations  may  include  preferred 


provider  organizations,  provider 
sponsored  organizations,  independent 
practice  associations,  competitive 
medical  plans,  exclusive  provider 
organizations,  and  foundations  for 
medical  care. 

d.  Part  A  or  Part  B  of  the  Medicare 
program  (title  XVIII  of  the  Act). 

e.  The  Medicaid  program  (title  XIX  of 
the  Act). 

f.  A  "Medicare  supplemental  policy" 
as  defined  under  section  1882(g)(1)  of 
the  Act. 

Section  1882(g)(1)  of  the  Act  defines 
a  "Medicare  supplemental  policy"  as  a 
health  insurance  policy  that  a  private 
entity  offers  a  Medicare  beneficiary  to 
provide  payment  for  expenses  inciured 
for  services  and  items  that  are  not 
reimbursed  by  Medicare  because  of 
deductible,  coinsurance,  or  other 
limitations  under  Medicare.  The 
statutory  definition  of  a  Medicare 
supplemental  policy  excludes  a  number 
of  plans  that  are  generally  considered  to 
be  Medicare  supplemental  plans,  such 
as  health  plans  for  employees  and 
former  employees  and  for  members  and 
former  members  of  trade  associations 
and  unions.  A  number  of  these  health 
plans  may  be  included  under  the 
definitions  of  "group  health  plan"  or 
"health  insurance  issuer",  as  defined  in 
paragraphs  a.  and  b.  above. 

g.  A  "long-term  care  policy," 
including  a  nursing  home  fixed- 
indemnity  policy.  A  "long-term  care 
policy"  is  considered  to  be  a  health  plan 
regardless  of  how  comprehensive  it  is. 
We  recognize  the  long-term  care 
insurance  segment  of  the  industry  is 
largely  unautomated  and  we  welcome 
comments  regarding  the  impact  of 
HIPAA  on  the  long-term  care  segment. 

h.  An  employee  welfare  benefit  plan 
or  any  other  arrangement  that  is 
established  or  maintained  for  the 
purpose  of  offering  or  providing  health 
benefits  to  the  employees  of  two  or  more 
employers.  This  includes  plans  that  are 
referred  to  as  multiple  employer  welfare 
arrangements  ("MEW As"). 

i.  The  health  care  program  for  active 
military  p>ersonnel  imder  title  10  of  the 
United  States  Code. 

j.  The  veterans  health  care  program 
under  chapter  17  of  title  38  of  the 
United  States  Code. 

This  health  plan  primarily  furnishes 
medical  care  through  hospitals  and 
clinics  administered  by  the  Department 
of  Veterans  Affairs  for  veterans  with  a 
service-connected  disability  that  is 
compensable.  Veterans  with  nonservice- 
connected  disabilities  (and  no  other 
health  benefit  plan)  may  receive  health 
care  under  this  health  plan  to  the  extent 
resources  and  facilities  are  available. 


k.  The  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS),  as  defined  in  10  U.S.C. 
1072(4). 

CHAMPUS  primarily  covers  services 
furnished  by  civilian  medical  providers 
to  dependents  of  active  duty  members  of 
the  uniformed  services  and  retirees  and 
their  dep>endents  under  age  65. 

1.  The  Indian  Health  Service  program 
under  the  Indian  Health  Care 
Improvement  Act  (25  U.S.C.  1601  et 
seq.). 

This  program  furnishes  services, 
generally  through  its  own  health  care 
providers,  primarily  to  persons  who  are 
eligible  to  receive  services  because  they 
are  of  American  Indian  or  Alaskan 
Native  descent. 

m.  The  Federal  Employees  Health 
Benefits  Program  under  5  U.S.C.  chapter 
89. 

This  program  consists  of  health 
insurance  plans  offered  to  active  and 
retired  Federal  employees  and  their 
dependents.  Depending  on  the  health 
plan,  the  services  may  be  furnished  on 
a  fee-for-service  basis  or  through  a 
health  maintenance  organization. 

(N»te:  Although  section  1171(5KM)  of  the 
Act  refers  to  the  "Federal  Employees  Health 
Benefit  Plan,"  this  and  any  other  rules 
adopting  administrative  simplification 
standards  will  use  the  correct  name,  the 
Federal  Employees  Health  Benefits  Program. 
One  health  plan  does  not  cover  all  Federal 
employees:  there  are  over  350  health  plans 
that  provide  health  benefits  coverage  to 
Federal  employees,  retirees,  and  their  eligible 
family  members.  Therefore,  we  will  use  the 
correct  name,  the  Federal  Employees  Health 
Benefits  Program,  to  make  clear  that  the 
administrative  simplification  standards  apply 
to  ail  health  plans  that  participate  in  the 
Program.) 

n.  Any  other  individual  or  group 
health  plan,  or  combination  thereof,  that 
provides  or  pays  for  the  cost  of  medical 
care. 

We  would  include  a  fourteenth 
category  of  health  plan  in  addition  to 
those  specifically  named  in  HIPAA,  as 
there  are  health  plans  that  do  not 
readily  fit  into  the  other  categories  but 
whose  major  piupose  is  providmg 
health  benefits.  The  Secretary  would 
determine  which  of  these  plans  are 
health  plans  for  purposes  of  title  II  of 
HIPAA.  This  category  would  include 
the  Medicare  Plus  Choice  plans  that  will 
become  available  as  a  result  of  section 
1855  of  the  Act  as  amended  by  section 
4001  of  the  Balanced  Budget  Act  of  1997 
(Public  Law  105-33)  to  the  extent  that 
these  health  plans  do  not  fall  under  any 
other  category. 
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6.  Small  Health  Plan 

We  would  define  a  "small  health 
plan"  as  a  group  health  plan  with  fewer 
than  50  participants. 

The  HIPAA  does  not  define  a  "small 
health  plan"  but  instead  leaves  the 
definition  to  be  determined  by  the 
Secretary.  The  Conference  Report 
suggests  that  the  appropriate  definition 
of  a  "small  health  plan"  is  found  in 
current  section  2791(a)  of  the  Public 
Health  Service  Act,  which  is  a  group 
health  plan  with  fewer  than  50 
participants.  We  would  also  define 
small  individual  health  plans  as  those 
with  fewer  than  50  participants. 

7.  Individually  Identifiable  Health 
Information 

Section  1171(6)  states  the  term 
"individually  identifiable  health 
information"  means  any  information, 
including  demographic  information 
collected  from  an  individual,  that — 

a.  Is  created  or  received  by  a  health 
care  provider,  health  plan,  employer,  or 
health  care  clearinghouse;  and 

b.  Relates  to  the  past,  present  or  future 
physical  or  mental  health  or  condition 
of  an  individual,  the  provision  of  health 
care  to  an  individual,  or  the  past, 
present,  or  future  payment  for  the 
provision  of  health  care  to  an 
individual,  and 

(i)  Identifies  the  individual,  or 
(ii)  With  respect  to  which  there  is  a 
reasonable  basis  to  believe  that  the 
information  can  be  used  to  identify  the 
individual. 

8.  Standard 

Section  1171  of  the  Act  defines 
"standard,"  when  used  with  reference 
to  a  data  element  of  health  information 
or  a  transaction  referred  to  in  section 
1173(a)(1)  of  the  Act.  as  any  such  data 
element  or  transaction  that  meets  each 
of  the  standards  and  implementation 
specifications  adopted  or  established  by 
the  Secretary  with  respect  to  the  data 
element  or  transaction  under  sections 
1172  through  1174  of  the  Act. 

Under  our  definition,  the  security 
standard  would  be  a  set  of  requirements 
adopted  or  established  to  preserve  and 
maintain  the  confidentiality  and  privacy 
of  electronically  stored,  maintained,  or 
transmitted  health  information 
promulgated  either  by  an  organization 
accredited  by  the  ANSI  or  HHS. 

9.  Transaction 

"Transaction"  would  mean  the 
exchange  of  information  between  two 
parties  to  carry  out  financial  and 
administrative  activities  related  to 
health  care.  A  transaction  would  be  (a) 
any  of  the  transactions  listed  in  section 
1173(a)(2)  of  the  Act,  and  (b)  any 


determined  appropriate  by  the  Secretary 
in  accordance  with  section  1173(a)(1)(B) 
of  the  Act.  We  present  them  below  in 
the  order  in  which  we  propose  to  list 
them  in  the  regulations  text. 

A  "transaction"  would  mean  any  of 
the  following: 

a.  Health  claims  or  equivalent 
encounter  information.  This  transaction 
may  be  used  to  submit  health  care  claim 
billing  information,  encounter 
information,  or  both,  from  health  care 
providers  to  payers,  either  directly  or 
via  intermediary  billers  and  claims 
clearinghouses. 

b.  Health  care  payment  and 
remittance  advice.  This  transaction  may 
be  used  by  a  health  plan  to  make  a 
payment  to  a  financial  institution  for  a 
health  care  provider  (sending  payment 
only),  to  send  an  explanation  of  benefits 
remittance  advice  directly  to  a  health 
care  provider  (sending  data  only),  or  to 
make  payment  and  send  an  explanation 
of  benefits  remittance  advice  to  a  health 
care  provider  via  a  financial  institution 
(sending  both  payment  and  data). 

c.  Coordination  of  benefits.  This 
transaction  set  can  be  used  to  transmit 
health  care  claims  and  billing  payment 
information  between  payers  with 
different  payment  responsibilities  where 
coordination  of  benefits  is  required  or 
between  payers  and  regulatory  agencies 
to  monitor  the  furnishing,  billing,  and/ 
or  payment  of  health  care  services 
within  a  specific  health  care/insurance 
industry  segment. 

In  addition  to  the  nine  electronic 
transactions  specified  in  section 
1173(a)(2)  of  the  Act,  section  1173(f) 
directs  the  Secretary  to  adopt  standards 
for  transferring  standard  data  elements 
among  health  plans  for  coordination  of 
benefits.  This  particular  provision  does 
not  state  that  these  should  be  standards 
for  electronic  transfer  of  standard  data 
elements  among  health  plans.  However, 
we  believe  that  the  Congress,  when 
writing  this  provision,  intended  for 
these  standards  to  be  an  electronic  form 
of  transactions  for  coordination  of 
benefits  and  sequential  processing  of 
claims.  The  Congress  expressed  its 
intent  on  these  matters  generally  in 
section  1173(a)(1)(B)  of  the  Act,  where 
the  Secretary  is  directed  to  adopt  "other 
financial  and  administrative 
transactions  *   *   *  consistent  with  the 
goals  of  improving  the  operation  of  the 
health  care  system  and  reducing 
administrative  costs." 

d.  Health  claim  status.  This 
transaction  may  be  used  by  health  care 
providers  and  recipients  of  health  care 
products  or  services  (or  their  authorized 
agents)  to  request  the  status  of  a  health 
care  claim  or  encounter  from  a  health 
plan. 


e.  Enrollment  and  disenrollment  in  a 
health  plan.  This  transaction  may  be 
used  to  establish  communication 
between  the  sponsor  of  a  health  benefit 
and  the  payer.  It  provides  enrollment 
data,  such  as  subscriber  and 
dependents,  employer  information,  and 
primary  care  health  care  provider 
information.  A  sponsor  is  the  backer  of 
the  coverage,  benefit,  or  product.  A 
sponsor  can  be  an  employer,  union, 
government  agency,  association,  or 
insurance  company.  The  health  plan 
refers  to  an  entity  that  pays  claims, 
administers  the  insurance  product  or 
benefit,  or  both. 

f.  Eligibility  for  a  health  plan.  This 
transaction  may  be  used  to  inquire 
about  the  eligibility,  coverage,  or 
benefits  associated  with  a  benefit  plan, 
employer,  plan  sponsor,  subscriber,  or  a 
dependent  under  the  subscriber's 
policy.  It  also  can  be  used  to 
communicate  information  about  or 
changes  to  eligibility,  coverage,  or 
benefits  from  information  sources  (such 
as  insurers,  sponsors,  and  payers)  to 
information  receivers  (such  as 
physicians,  hospitals,  third  party 
administrators,  and  government 
agencies). 

g.  Health  plan  premium  payments. 
This  transaction  may  be  used  by.  for 
example,  employers,  employees,  unions, 
and  associations  to  make  and  keep  track 
of  payments  of  health  plan  premiums  to 
their  health  insurers.  This  transaction 
may  also  be  used  by  a  health  care 
provider,  acting  as  liaison  for  the 
beneficiary,  to  make  payment  to  a  health 
insurer  for  coinsurance,  copayments. 
and  deductibles. 

h.  Referral  certification  and 
authorization.  This  transaction  may  be 
used  to  transmit  health  care  service 
referral  information  between  health  care 
providers,  health  care  providers 
furnishing  services,  and  payers.  It  can 
also  be  used  to  obtain  authorization  for 
certain  health  care  services  ft-om  a 
health  plan. 

i.  First  report  of  injury.  This 
transaction  may  be  used  to  report 
information  pertaining  to  an  injury, 
illness,  or  incident  to  entities  interested 
in  the  information  for  statistical,  legal, 
claims,  and  risk  management  processing 
requirements. 

j.  Health  claims  attachments.  This 
transaction  may  be  used  to  transmit 
health  care  service  information,  such  as 
subscriber,  patient,  demographic, 
diagnosis,  or  treatment  data  for  the 
purpose  of  a  request  for  review, 
certification,  notification,  or  reporting 
the  outcome  of  a  health  care  services 
review. 

k.  Other  transactions  as  the  Secretary 
may  prescribe  by  regulation. 


[Please  lab 
comments 
effective  dj 
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Under  section  1173(a)(1)(B)  of  the 
Act,  the  Secretary  may  adopt  standards, 
and  data  elements  for  those  standards, 
and  for  other  financial  and 
administrative  transactions  deemed 
appropriate  by  the  Secretary.  These 
transactions  would  be  consistent  with 
the  goals  of  improving  the  operation  of 
the  health  care  system  and  reducing 
administrative  costs. 

C.  Effective  Dates — General 

(Please  label  written  comments  or  e-mailed 
comments  about  this  section  with  the  subject; 
effective  dates] 

In  general,  any  given  standard  would 
be  effective  24  months  after  the  effective 
date  (36  months  for  small  health  plans) 
of  the  final  rule  for  that  standard. 
Because  there  are  other  standards  to  be 
established  than  those  in  this  proposed 
rule,  we  specify  the  date  for  a  given 
standard  under  the  subpart  for  that 
standard. 

Health  plans  would  be  required  by 
part  142  to  comply  with  our 
requirements  as  follows: 

1.  Each  health  plan  that  is  not  a  small 
plan  would  have  to  comply  with  the 
requirements  of  part  142  no  later  than 
24  months  after  the  effective  date  of  the 
final  rule. 

2.  Each  small  health  plan  would  have 
to  comply  with  the  requirements  of  part 
142  no  later  than  36  months  after  the 
effective  date  of  the  final  rule. 

Health  care  providers  and  health  care 
clearinghouses  would  be  required  to 
begin  using  the  standard  by  24  months 
after  the  effective  date  of  the  final  rule. 
(The  effective  date  of  the  final  rule  will 
be  60  days  after  the  final  rule  is 
published  in  the  Federal  Register.) 

Provisions  of  trading  partner 
agreements  that  stipulate  data  content, 
format  definitions,  or  conditions  that 
conflict  with  the  adopted  standard 
would  be  invalid  beginning  36  months 
from  the  effective  date  of  the  final  rule 
for  small  health  plans,  and  24  months 
from  the  effective  date  of  the  final  rule 
for  all  other  health  plans. 

If  the  HHS  adopts  a  modification  to  an 
implementation  specification  or  a 
standard,  the  implementation  date  of 
the  modification  would  be  no  earlier 
than  the  180th  day  following  the 
adoption  of  the  modification.  HHS 
would  determine  the  actual  date,  taking 
into  account  the  time  needed  to  comply 
due  to  the  nature  and  extent  of  the 
modification.  HHS  would  be  able  to 
extend  the  time  for  compliance  for  small 
health  plans.  This  provision  would  be  at 
§142.106. 

Any  of  the  health  plans,  health  care 
clearinghouses,  and  health  care 
providers  may  implement  a  given 


standard  earlier  than  the  date  specified 
in  the  subpart  created  for  that  standard. 
We  realize  that  this  mav  create  some 
problems  temporarily,  as  early 
implementers  would  have  to  be  able  to 
continue  using  old  standards  until  the 
new  one  must,  by  law.  be  in  place. 

D.  Security  Standard 

[Please  label  written  comments  or  e-mailed 
comments  about  this  section  with  the  subject: 
Security  Standard — General] 

Section  142.308  would  set  forth  the 
security  standard.  There  is  no 
recognized  single  standard  that 
integrates  all  the  components  of  security 
(administrative  procedures,  physical 
safeguards,  technical  security  services, 
and  technical  mechanisms)  that  must  be 
in  place  to  preser\'e  health  information 
confidentiality  and  privacy  as  defined 
in  the  law.  Therefore,  we  are 
designating  a  new,  comprehensive 
standard,  which  defines  the  security 
requirements  to  be  fulfilled. 

In  fact,  there  are  numerous  security 
guidelines  and  standards  in  existence 
today,  focusing  on  the  different 
techniques  available  for  implementing 
the  various  aspects  of  security.  We 
thoroughly  researched  the  existing 
guidelines  and  standards,  and  consulted 
extensively  with  the  organizations  that 
developed  them.  A  list  of  the 
organizations  with  which  we  consulted 
can  be  found  in  section  G.  below.  As  a 
result  of  these  consultations  and  our 
research,  we  identified  several  high- 
level  concepts  on  which  the  standard  is 
based: 

•  The  standard  must  be 
comprehensive. 

•  Consultation  with  standards 
development  organizations,  such  as 
ANSI-accredited  organizations,  as  well 
as  business  interest  organizations, 
revealed  the  need  for  a  standard  that 
addressed  all  aspects  of  security  in  a 
concerted  fashion.  The  HISB  noted  in  its 
report  to  the  Secretary  that: 

"Comprehensive  adoption  of  security 
standards  in  health  care,  not  piecemeal 
implementation,  is  advocated  to  provide 
security  to  data  that  is  exchanged 
between  health  care  entities. 

By  definition,  if  a  system  or 
communications  between  two  systems, 
were  implemented  with  technology(s) 
meeting  standards  in  a  general  system 
security  framework  (Identification  and 
Authentication;  Authorization  and 
Access  Control:  Accountability: 
Integrity  and  Availability;  Security  of 
Communication;  and  Security 
Administration.)  that  system  would  be 
essentially  secure. 

•  *   *  no  single  standards 
development  organization  (SDO)  is 
addressing  all  aspects  of  health  care 


information  security  and 
confidentiality,  and  specifically,  no 
single  SDO  is  developing  standards  that 
cover  ever>'  category  of  the  security 
framework."  [Page  1891 

•  The  standard  must  be  technology- 
neutral. 

Our  proposed  standard  does  not 
reference  or  advocate  specific 
technology  because  security  technology 
is  changing  quickly.  We  want  to  give 
providers/plans/clearinghouses 
flexibility  to  choose  their  own  technical 
solutions.  A  standard  that  is  dependent 
on  a  specific  technology  or  technologies 
would  not  be  flexible  enough  to  use 
future  advances. 

•  The  standard  must  be  scalable. 
The  standard  must  be  able  to  be 

implemented  by  all  the  affected  entities, 
from  the  smallest  provider  to  the  largest 
clearinghouse.  A  single  approach  would 
be  neither  economically  feasible  nor 
-effective  in  safeguarding  health  data. 
For  example,  in  a  small  physician 
practice,  a  contingency  plan  for  system 
emergencies  might  be  only  a  few  pages 
long,  and  cover  issues  such  as  where 
backup  diskettes  must  be  stored,  and  the 
location  of  a  backup  personal  computer 
(PC).  At  a  large  health  plan,  the 
contingency  plan  might  consist  of 
multiple  volumes  and  cover  issues  such 
as  remote  hot  site  operations  and  secure 
off-site  storage  of  electronic  media.  The 
physician  office  solution  would  not 
protect  the  large  plan's  data,  and  the 
plan's  solution  would  not  be 
economically  feasible  (or  necessary)  for 
the  physician  office.  Moreover,  the 
statute  specifically  directed  the 
Secretary'  to  take  into  account  the  needs 
and  capabilities  of  small  and  rural 
health  care  providers,  as  those  terms  are 
defined  by  the  Secretar\'.  The  scalability 
of  our  approach  addresses  this 
direction.  We  are  not  proposing  specific 
definitions  of  "small"  and  "rural" 
health  care  providers  because  the  statute 
provides  no  exemptions  or  special 
benefits  for  these  two  groups.  However, 
we  solicit  comments  on  the  necessity  to 
define  these  terms. 

General  Approach 

We  would  define  the  security 
standard  as  a  set  of  requirements  with 
implementation  features  that  providers, 
plans,  and  clearinghouses  must  include 
in  their  operations  to  assure  that 
electronic  health  information  pertaining 
to  an  individual  remains  secure.  The 
implementation  features  address 
specific  aspects  of  the  requirements. 
The  standard  does  not  reference  or 
advocate  specific  technology  This 
would  allow  the  security  standard  to  be 
stable,  yet  flexible  enough  to  take 
advantage  of  state-of-the-art  technology. 
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The  standard  does  not  address  the 
extent  to  which  a  particular  entity 
should  implement  the  specific  features. 
Instead,  we  would  require  that  each 
affected  entity  assess  its  own  security 
needs  and  risks  and  devise,  implement, 
and  maintain  appropriate  security  to 
address  its  business  requirements.  How 
individual  security  requirements  would 
be  satisfied  and  which  technology  to  use 
would  be  business  decisions  that  each 
organization  would  have  to  make. 

The  recommendations  contained  in 
the  National  Research  Council's  1997 
report  For  The  Record:  Protecting 
Electronic  Health  Information  support 
our  approach  to  the  development  of  a 
security  standard.  This  report  presents 
findings  and  recommendations  related 
to  health  data  security,  and  is  widely 
viewed  as  an  authoritative  and 
comprehensive  source  on  the  subject. 
The  report  concludes  that  appropriate 
security  practices  are  highly  dependent 
on  individual  circumstances,  but  goes 
on  to  suggest  that: 

"'It  is  therefore  not  possible  to  prescribe  in 
detail  specific  practices  for  all  organizations; 
rather,  each  organization  must  analyze  its 
systems,  vulnerabilities,  risks,  and  resources 
to  determine  optimal  security  measures. 
Nevertheless,  the  committee  believes  that  a 
set  of  practices  can  be  articulated  in  a 
sufficiently  general  way  that  they  can  be 
adopted  by  all  health  care  organizations  in 
one  form  or  another."  (Page  168) 

The  specific  requirements  and 
supporting  implementation  features 
detailed  in  the  next  section  represent 
this  general  set  of  practices.  Many 
health  care  entities  have  already 
implemented  some  or  all  of  these 
practices.  We  believe  they  represent 
those  practices  that  are  necessary  in 
order  to  conduct  business  electronically 
in  the  health  care  industry  today  and, 
therefore,  are  normal  business  costs. 

Inherent  in  this  approach  is  a  balance 
between  the  need  to  secure  health  data 
against  risk  and  the  economic  cost  of 
doing  so.  Health  care  entities  must 
consider  both  aspects  in  devising  their 
security  solutions. 

Specific  Requirements 

The  proposed  standard  requires  that 
each  health  care  entity  engaged  in 
electronic  maintenance  or  transmission 
of  health  information  assess  potential 
risks  and  vulnerabilities  to  the 
individual  health  data  in  its  possession 
in  electronic  form,  and  develop, 
implement,  and  maintain  appropriate 
security  measures.  Most  importantly, 
these  measures  must  be  documented 
and  kept  current. 

The  proposed  security  standard 
consists  of  the  requirements  that  a 
health  care  entity  must  address  in  order 


to  safeguard  the  integrity, 
confidentiality,  and  availability  of  its 
electronic  data.  It  also  describes  the 
implementation  features  that  must  be 
present  in  order  to  satisf\'  each 
requirement.  The  proposed 
requirements  and  implementation 
features  were  developed  by  the 
implementation  team  based  on 
knowledge  of  security  procedures  and 
existing  standards  and  guidelines 
described  above.  This  was  an  iterative 
process  that  involved  extensive 
outreach  with  a  number  of  health  care 
industry  and  Department  of  Commerce 
security  experts.  We  also  drew  upon 
Recommendations  1  and  3  in  the 
National  Research  Council's  1997 
report.  For  The  Record,  that  were 
recommended  for  immediate 
implementation. 

"Recommendation  1:  All 
organizations  that  handle  patient- 
identifiable  health  care  information — 
regardless  of  size — should  adopt  the  set 
of  technical  and  organizational  policies, 
practices,  and  procedures  described 
below  to  protect  such  information." 

The  proposed  security  standard 
addresses  the  following  policies, 
practices,  and  procedures  that  were 
listed  under  Recommendation  1: 

•  Organizational  Practices 

1.  Security  and  confidentiality 
poUcies 

2.  Information  security  officers 

3.  Education  and  training  programs, 
and 

4.  Sanctions 

•  Technical  Practices  and  Procedures 

1.  Individual  authentication  of  users 

2.  Access  controls 

3.  Audit  trails 

4.  Physical  security  and  disaster 
recovery 

5.  Protection  of  remote  access  points 

6.  Protection  of  external  electronic 
communications 

7.  Software  discipline,  and 

8.  System  assessment 
"Recommendation  3:  The  federal 

government  should  work  with  industry 
to  promote  and  encourage  an  informed 
public  debate  to  determine  an 
appropriate  balance  between  the 
primary'  concerns  of  patients  and  the 
information  needs  of  various  users  of 
health  care  information." 

This  proposed  security  standard  was 
developed  in  the  spirit  of 
Recommendation  3.  The  security 
standard  development  process  has  been 
an  open  one  with  invitations  to  a 
number  of  organizations  to  participate 
in  the  security  discussions.  Although 
implementation  team  membership  was 
limited  to  government  employees, 
nongovernmental  organizations; 


business  organizations:  individuals 
knowledgeable  in  security:  and 
educational  institutions  have  been 
encouraged  to  express  their  views. 

As  a  result  of  the  collaborative 
security  regulation  development 
process,  the  implementation  team  has 
chosen  to  divide  the  proposed  security 
requirements,  for  purposes  of 
presentation  only,  into  the  following 
four  categories: 

•  Administrative  procedures  to  guard 
data  integrity,  confidentiality,  and 
availability — these  are  documented, 
formal  practices  to  manage  the  selection 
and  execution  of  security  measures  to 
protect  data  and  the  conduct  of 
personnel  in  relation  to  the  protection  of 
data. 

•  Physical  safeguards  to  guard  data 
integrity,  confidentiality,  and 
availability — these  relate  to  the 
protection  of  physical  computer  systems 
and  related  buildings  and  equipment 
from  fire  and  other  natural  and 
environmental  hazards,  as  well  as  from 
intrusion.  Physical  safeguards  also  cover 
the  use  of  locks,  keys,  and 
administrative  measures  used  to  control 
access  to  computer  systems  and 
facilities. 

•  Technical  security  services  to  guard 
data  integrity,  confidentiality,  and 
availability — these  include  the 
processes  that  are  put  in  place  to  protect 
and  to  control  and  monitor  information 
access,  and 

•  Technical  security  mechanisms — 
these  include  the  processes  that  are  put 
in  place  to  prevent  unauthorized  access 
to  data  that  is  transmitted  over  a 
communications  network. 

It  should  be  noted  that  the  only 
necessity  is  that  the  requirements  would 
be  met.  not  that  they  be  presented  in 
these  four  categories.  Under  this 
proposed  rule,  a  business  entity  could 
choose  to  order  the  requirements  in  any 
manner  that  suits  its  business. 

We  then  determined  the  requirements 
and  implementation  features  that  health 
plans,  providers,  and  clearinghouses 
would  implement.  The  implementation 
features  describe  the  requirements  in 
greater  detail.  Some  requirements  do  not 
require  this  additional  level  of  detail. 
Within  the  four  categories,  the 
requirements  and  implementation 
features  are  presented  in  alphabetical 
order  to  ensure  that  no  one  item  is 
considered  to  be  more  important  than 
another.  The  relative  importance  of  the 
requirements  and  implementation 
features  would  depend  on  the 
characteristics  of  each  organization. 

The  four  categories  of  tne  matrix  are 
described  in  greater  detail  in  §  142.308 
and  are  depicted  in  tabular  form  along 
with  the  electronic  signature  standard  in 
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a  combined  matrix  located  at 
Addendum  1.  We  have  not  included  the 
matrix  in  the  proposed  regulation  text. 
We  invite  your  comments  concerning 
the  appropriateness  and  usefulness  of 
including  the  matrix  in  the  final 
regulation  text.  We  also  solicit 
comments  as  to  the  level  of  detail 
expressed  in  requirement 
implementation  features;  i.e.,  do  any 
represent  a  level  of  detail  that  goes 
beyond  what  is  necessary  or 
appropriate.  We  have  also  provided  a 
glossary  of  terms  to  facilitate  a  common 
understanding  of  the  matrix  entries.  The 


glossary  can  be  found  at  Addendum  2. 
Finally,  we  have  included  currently 
existing  standards  and  guidelines 
mapped  to  the  proposed  security 
standard.  This  mapping  is  not  all 
inclusive  and  is  located  at  Addendum  3. 

1.  Administrative  Procedures 

(Please  label  written  comments  or  e-mailed 
comments  about  this  section  with  the  subject: 
administrative  procedures) 

In  this  proposed  rule,  the 
administrative  requirements  and 
supporting  implementation  features  are 
presented  at  §  142.308(a).  We  would 


require  each  to  be  documented.  We 
would  require  the  documentation  to  be 
made  available  to  those  individuals 
responsible  for  implementing  the 
procedures  and  would  require  it  to  be 
reviewed  and  updated  periodically.  The 
following  matrix  depicts  the 
requirements  and  supporting 
implementation  features  for  the 
Administrative  Procedures  category. 
Following  the  matrix  is  a  discussion  of 
each  of  the  requirements  under  that 
category. 


Administrative  Procedures  To  Guard  Data  Integrity,  Confidentiality,  and  Availability 


Requirement 


Certification 

Chain  of  trust  partner  agreement 

Contingency  plan  (all  listed  implementation  features  must  be  imple- 
mented). 


Formal  mechanism  for  processing  records 

Information  access  control  (all  listed  Implementation  features  must  be 
implemented). 

Internal  audit 

Personnel  security  (aH  listed  implementation  features  must  be  Imple- 
mented). 


Security  configuration  mgmt.  (all  listed  implementation  features  must  be 
implemented). 


Security  incident  procedures  (all  listed  implementation  features  must  be 

implemented). 
Security  management  process  (all  listed  implementation  features  must 

be  implemented). 


Termination  procedures  (all  listed  implementation  features  must  be  im- 
plemented). 


Training  (all  listed  implementation  features  must  be  implemented) 


Implementation 


Applications  and  data  cnticalrty  analysis. 
Data  backup  plan. 
Disaster  recovery  plan. 
Emergency  mode  operation  plan 
Testing  and  revision. 

Access  authorization. 
Access  estat)tishment. 
Access  modificatton. 

Assure  supervision  of  maintenance  personnel  by  authonzed.  knowl- 
edgeable person. 

Mainteriance  of  record  of  access  authonzations 

Operating,  and  in  some  cases,  maintenance  personnel  have  proper  ac- 
cess authorizatwn. 

Personnel  clearance  procedure. 

Personnel  security  polrcy/procedure 

System  users,  including  maintenance  personnel,  trained  in  security. 

Documentation. 

Hardware/software  installation  &  maintenance  review  and  testing  (or 
security  features. 

Inventory. 

Security  Testing. 

Virus  checking. 

Report  procedures. 

Response  procedures. 

Risk  analysis. 

Risk  management. 

Sanction  policy. 

Security  policy. 

Combination  locks  changed. 

Removal  from  access  lists. 

Removal  of  user  account(s). 

Tum  in  keys,  token  or  cards  that  allow  access. 

Awareness  training  for  all  personnel  (including  mgmt) 

Periodic  security  reminders. 

User  education  concerning  virus  protection. 

User  education  in  importance  of  monitonng  log  in  success/failure,  and 
how  to  report  discrepanaes. 

User  education  in  password  management 


a.  Certification.  Each  organization 
would  be  required  to  evaluate  its 
computer  system{s)  or  network  design{s) 
to  certify  that  the  appropriate  security 
has  been  implemented.  This  evaluation 
could  be  performed  internally  or  by  an 
external  accrediting  agency. 


We  are,  at  this  time,  soliciting  input 
on  appropriate  mechanisms  to  permit 
independent  assessment  of  compUance. 
We  would  be  particularly  interested  in 
input  from  those  engaging  in  health  care 
electronic  data  interchange  (EDI),  as 
well  as  independent  certification  and 
auditing  organizations  addressing  issues 


of  documentary-  evidence  of  steps  taken 
for  compliance:  need  for,  or  desirability 
of,  independent  verification,  validation, 
and  testing  of  system  changes;  and 
certifications  required  for  off-the-shelf 
products  used  to  meet  the  requirements 
of  this  regulation. 
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We  also  solicit  comments  on  the 
extent  to  which  obtaining  externa! 
certification  would  create  an  undue 
burden  on  small  or  rural  providers. 

b.  Chain  of  Trust  Partner  Agreement. 
If  data  are  processed  through  a  third 
party,  the  parties  would  be  required  to 
enter  into  a  chain  of  trust  partner 
agreement.  This  is  a  contract  in  which 
the  parties  agree  to  electronically 
exchange  data  and  to  protect  the 
transmitted  data.  The  sender  and 
receiver  are  required  and  depend  upon 
each  other  to  maintain  the  integrity  and 
confidentiality  of  the  transmitted 
information.  Multiple  two-party 
contracts  may  be  involved  in  moving 
information  from  the  originating  party 
to  the  ultimate  receiving  party.  For 
example,  a  provider  may  contract  with 

a  clearinghouse  to  transmit  claims  to  the 
clearinghouse;  the  clearinghouse,  in 
turn,  may  contract  with  another 
clearinghouse  or  with  a  payer  for  the 
further  transmittal  of  those  claims. 
These  agreements  are  important  so  that 
the  same  level  of  security  will  be 
maintained  at  all  links  in  the  chain 
when  information  moves  from  one 
organization  to  another. 

c.  Contingency  Plan.  We  would 
require  a  contingency  plan  to  be  in 
effect  for  responding  to  system 
emergencies.  The  organization  would  be 
required  to  perform  periodic  backups  of 
data,  have  available  critical  facilities  for 
continuing  operations  in  the  event  of  an 
emergency,  and  have  disaster  recovery 
procedures  in  place.  To  satisfy  the 
requirement,  the  plan  would  include  the 
following: 

•  Applications  and  data  criticality 
analysis, 

•  A  data  backup  plan. 

•  A  disaster  recovery  plan. 

•  An  emergency  mode  operation 
plan,  and 

•  Testing  and  revision  procedures. 

d.  Formal  Mechanism  for  Processing 
Records  There  would  be  a  formal 
mechanism  for  processing  records,  that 
is,  documented  policies  and  procedures 
for  the  routine  and  nonroutine  receipt, 
manipulation,  storage,  dissemination, 
transmission,  and/or  disposal  of  health 
information.  This  is  important  to  limit 
the  inadvertent  loss  or  disclosure  of 
secure  information  because  of  process 
issues. 

e.  Information  Access  Control.  An 
entity  would  be  required  to  establish 
and  maintain  formal,  documented 
policies  and  procedures  for  granting 
different  levels  of  access  to  health  care 
information.  To  satisfy  this  requirement, 
the  following  features  would  be 
provided: 

•  Access  authorization  policies  and 
procedures. 


•  Access  establishment  policies  and 
procedures. 

•  Access  modification  policies  and 
procedures. 

Access  control  is  also  discussed  later 
in  this  document  in  the  personnel 
security  requirement  and  under  the 
physical  safeguards,  technical  security 
services,  and  technical  security 
mechanisms  categories. 

f.  Internal  Audit.  There  would  be  a 
requirement  for  an  ongoing  internal 
audit  process,  which  is  the  in-house 
review  of  the  records  of  system  activity 
(for  example,  logins,  file  accesses, 
security  incidents)  maintained  by  an 
entity.  This  is  important  to  enable  the 
organization  to  identify  potential 
security  violations. 

g.  Personnel  Security.  There  would  be 
a  requirement  that  all  personnel  with 
access  to  health  information  must  be 
authorized  to  do  so  after  receiving 
appropriate  clearances.  This  is 
important  to  prevent  unnecessary  or 
inadvertent  access  to  secure 
information.  The  personnel  security 
requirement  would  require  entities  to 
meet  the  following  conditions: 

•  Assure  supervision  of  personnel 
performing  technical  systems 
maintenance  activities  by  authorized, 
knowledgeable  persons. 

•  Maintain  access  authorization 
records. 

•  Insure  that  operating,  and  in  some 
cases,  maintenance  personnel  have 
proper  access. 

•  Employ  personnel  clearance 
procedures 

•  Employ  personnel  security  policy/ 
procedures. 

•  Ensure  that  system  users,  including 
technical  maintenance  personnel  are 
trained  in  system  security. 

h.  Security  Configuration 
Management.  The  organization  would 
be  required  to  implement  measures, 
practices,  and  procedures  for  the 
security  of  information  systems.  These 
would  be  coordinated  and  integrated 
with  other  system  configuration 
management  practices  in  order  to  create 
and  manage  system  integrity.  This 
integration  process  is  important  to 
ensure  that  routine  changes  to  system 
hardware  and/or  software  do  not 
contribute  to  or  create  security 
weaknesses.  This  requirement  would 
include  the  following: 

•  Documentation. 

•  Hardware/software  installation  and 
maintenance  review  and  testing  for 
security  features. 

•  Inventory  procedures. 

•  Security  testing. 

•  Virus  checking. 

i.  Security  Incident  Procedures.  There 
would  be  a  requirement  to  implement 


accurate  and  current  security  incident 
procedures.  These  are  formal, 
documented  instructions  for  reporting 
security  breaches,  so  that  security 
violations  are  reported  and  handled 
promptly.  These  instructions  would 
include  the  following: 

•  Report  procedures. 

•  Response  procedures. 

j.  Security  Management  Process.  A 
process  for  security  management  would 
be  required.  This  involves  creating, 
administering,  and  overseeing  policies 
to  ensure  the  prevention,  detection, 
containment,  and  correction  of  security 
breaches.  We  would  require  the 
organization  to  have  a  formal  security 
management  process  in  place  to  address 
the  full  range  of  security  issues.  Security 
management  includes  the  following 
mandatory  implementation  features: 

•  Risk  analysis. 

•  Risk  management. 

•  A  sanction  policy. 

•  A  security  policy. 

k.  Termination  Procedures.  There 
would  be  a  requirement  to  implement 
termination  procedures,  which  are 
formal,  documented  instructions, 
including  appropriate  security 
measures,  for  the  ending  of  an 
employee's  employment  or  an  internal/ 
external  user's  access.  These  procediu-es 
are  important  to  prevent  the  possibility 
of  unauthorized  access  to  secure  data  by 
those  who  are  no  longer  authorized  to 
access  the  data.  Termination  procedures 
would  include  the  following  mandatory 
implementation  features: 

•  Changing  combination  locks. 

•  Removal  from  access  lists. 

•  Removal  of  user  account(s). 

•  Turn  in  of  keys,  tokens,  or  cards 
that  allow  access. 

1.  Training.  This  proposed  rule  would 
require  security  training  for  all  staff 
regarding  the  vulnerabilities  of  the 
health  information  in  an  entity's 
possession  and  procedures  which  must 
be  followed  to  ensure  the  protection  of 
that  information.  This  is  important 
because  employees  need  to  understand 
their  security  responsibilities  and  make 
security  a  part  of  their  day-to-day 
activities.  The  implementation  features 
that  would  be  required  to  be 
incorporated  follow: 

•  Awareness  training  for  all 
personnel,  including  management,  (this 
is  also  included  as  a  requirement  under 
physical  safeguards). 

•  Periodic  security  reminders. 

•  User  education  concerning  virus 
protection. 

•  User  education  in  importance  of 
monitoring  login  success/failure,  and 
how  to  report  discrepancies. 

•  User  education  in  password 
management. 
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2.  Physical  Safeguards  To  Guard  Data 
Integrity,  Confidentiality,  and 
Availability 

(Please  label  written  comments  or  e-mailed 
comments  about  this  section  with  the  subject: 
Physical  Safeguards) 


The  requirements  and 
implementation  features  for  physical 
safeguards  are  presented  at  §  142.308(b) 
of  this  proposed  rule.  We  would  require 
each  of  these  safeguards  to  be 
documented.  We  would  require  this 
documentation  to  be  made  available  to 
those  individuals  responsible  for 


implementing  the  safeguards  and  to  be 
reviewed  and  updated  periodically.  The 
following  matrix  depicts  the 
requirements  and  implementation 
featiu^s  for  the  Physical  Safeguards 
category.  Following  the  matrix  is  a 
discussion  of  each  of  the  requirements 
under  that  category. 


Physical  Safeguards  To  Guard  Data  Integrity,  Confidentiality,  and  Availability 


Requirement 


Assigned  security  responsibility 

Media   controls   (all   listed   implementation  features   must  be   imple- 
mented). 


Physical  access  controls  (limited  access)  (all  listed  implementation  fea- 
tures must  be  implemented). 


Policy/guideline  on  work  station  use 
Secure  work  station  location 
Security  awareness  training. 


Implementation 


Access  control. 

Accountability  (tracking  mechanism). 

Data  backup. 

Data  storage. 

Disposal. 

Disaster  recovery. 

Emergency  mode  operation. 

Equipment  control  (into  and  out  of  site). 

Faculty  security  plan. 

Procedures  for  verifying  access  authorizations  prior  to  physical  access. 

MaintenarKe  records. 

Need-to-know  procedures  for  personnel  access. 

Sign-in  for  visitors  and  escort,  if  appropnate. 

Testing  and  revision. 


a.  Assigned  Security  Responsibility. 
We  would  require  the  security 
responsibility  to  be  assigned  to  a 
specific  individual  or  organization,  and 
the  assignment  be  documented.  These 
responsibilities  would  include  the 
management  and  supervision  of  (1)  the 
use  of  security  measures  to  protect  data, 
and  (2)  the  conduct  of  personnel  in 
relation  to  the  protection  of  data.  This 
assignment  is  important  to  provide  an 
organizational  focus  and  importance  to 
security  and  to  pinpoint  responsibility. 

b.  Media  Controls.  Media  controls 
would  be  required  in  the  form  of  formal, 
documented  policies  and  procedures 
that  govern  the  receipt  and  removal  of 
hardware/software  (for  example, 
diskettes,  tapes)  into  and  out  of  a 
facility.  They  are  important  to  ensure 
total  control  of  media  containing  health 
information.  These  controls  would 
include  the  following  mandatory 
implementation  features: 

•  Controlled  access  to  media. 

•  Accoimtability  (tracking 
mechanism). 

•  Data  backup. 

•  Data  storage. 

•  Disposal. 

c.  Physical  Access  Controls.  Physical 
access  controls  (limited  access]  would 
be  required.  These  would  be  formal, 
documented  policies  and  procedures  for 
limiting  physical  access  to  an  entity 
while  ensuring  that  properly  authorized 
access  is  allowed.  These  controls  would 
be  extremely  important  to  the  security 


of  health  information  by  preventing 
unauthorized  physical  access  to 
information  and  ensuring  that 
authorized  personnel  have  proper 
access.  These  controls  would  include 
the  following  mandatory 
implementation  features: 

•  Disaster  recovery. 

•  Emergency  mode  operation. 

•  Equipment  control  (into  and  out  of 
site). 

•  A  facility  security  plan. 

•  Procedvu^s  for  verifying  access 
authorizations  prior  to  physical  access. 

•  Maintenance  records. 

•  Need-to-know  procedures  for 
persoimel  access. 

•  Sign-in  for  visitors  and  escort,  if 
appropriate. 

•  Testing  and  revision. 

d.  Policy/Guideline  on  Workstation 
Use.  Each  organization  would  be 
required  to  have  a  policy/guideline  on 
workstation  use.  These  docimiented 
instructions/procedures  would 
delineate  the  proper  functions  to  be 
performed  and  the  manner  in  which 
those  functions  are  to  be  performed  (for 
example,  logging  off  before  leaving  a 
terminal  unattended).  This  would  be 
important  so  that  employees  will 
understand  the  maiuier  in  which 
workstations  must  be  used  to  maximize 
the  security  of  health  information. 

e.  Secure  Workstation  Location.  Each 
organization  would  be  required  to  put  in 
place  physical  safeguards  to  eliminate 
or  minimize  the  possibility  of 


unauthorized  access  to  information. 
This  would  be  important  especially  in 
public  buildings,  provider  locations, 
and  in  areas  where  there  is  heavy 
pedestrian  traffic. 

f.  Security  Awareness  Training. 
Security  awareness  training  would  be 
required  for  all  employees,  agents,  and 
contractors.  This  would  be  important 
because  employees  would  need  to 
understand  their  seciurity 
responsibilities  based  on  their  job 
responsibilities  in  the  organization  and 
make  security  a  part  of  their  daily 
activities. 

3.  Technical  Security  Services  To  Guard 
Data  Integrity,  Confidentiahty.  and 
Availability 

[Please  label  written  comments  or  e-mailed 
conunents  about  this  section  with  the  subject: 
Technical  Security  Services] 

The  proposed  requirements  and 
implementation  features  for  technical 
security  services  are  presented  at 
§  142.308(c).  We  would  require  each  of 
these  services  to  be  implemented  and 
documented.  The  documentation  would 
be  made  available  to  those  individuals 
responsible  for  implementing  the 
services  and  would  be  reviewed  and 
updated  periodically.  The  following 
matrix  depicts  the  requirements  and 
implementation  features  for  the 
Technical  Security  Services  category. 
Following  the  matrix  is  a  discussion  of 
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each  of  the  requirements  under  that 
categor\-. 

Technical  Secuript'  Services  To  Guard  Data  Integrity,  Confidentiality,  and  Availability 


Requirement 


Implementation 


Access  control  (The  following  implementation  feature  must  be  imple- 
mented: Procedure  for  emergency  access.  In  addition,  at  least  one  of 
the  following  three  implementation  features  must  be  implemented: 
Context-based  access,  Role-based  access.  User-based  access.  The 
use  of  Encryption  is  optional). 

Audit  ccntrols 

Authonzation  control  (At  least  one  of  the  listed  implementation  features 
must  be  implemented). 

Data  Authentication 

Entity  authentication  (The  following  implementation  features  must  be 
implemented:  Automatic  logoff,  Unique  user  identification.  In  addition, 
at  least  one  of  the  other  listed  implementation  features  must  be  im- 
plemented). 


Context-based  access. 

Encryption. 

Procedure  for  emergency  access. 

Role-based  access. 

User-based  access. 

Role-based  access. 
User-based  access. 

Automatic  logoff. 

Biometric. 

Password. 

PIN. 

Telephone  callback. 

Token. 

Unique  user  identification. 


a.  Access  Control.  There  would  be  a 
requirement  for  access  control  which 
would  restrict  access  to  resources  and 
allow  access  only  by  privileged  entities. 
It  would  be  important  to  limit  access  to 
health  information  to  those  employees 
who  have  a  business  need  to  access  it. 
Types  of  access  control  include,  among 
others,  mandatory  access  control, 
discretionary  access  control,  time-of- 
day,  classification,  and  subject-object 
separation.  The  following 
implementation  feature  would  be  used; 

•  Procedure  for  emergency  access. 
In  addition,  at  least  one  of  the 

following  three  implementation  features 
would  be  used: 

•  Context-based  access. 

•  Role-based  access. 

•  User-based  access. 
The  use  of  the  encryption 

implementation  feature  would  be 
optional. 

b.  Audit  Controls.  Each  organization 
would  be  required  to  put  in  place  audit 
control  mechanisms  to  record  and 
examine  system  activity.  They  would  be 
important  so  that  the  organization  can 
identify  suspect  data  access  activities, 
assess  its  security  program,  and  respond 
to  potential  weaknesses. 

c.  Authorization  Control.  There  would 
be  a  requirement  to  put  in  place  a 
mechanism  for  obtaining  consent  for  the 


use  and  disclosure  of  health 
information.  These  controls  would  be 
necessary  to  ensure  that  health 
information  is  used  only  by  properly 
authorized  individuals.  Either  of  the 
following  implementation  features  may 
be  used: 

•  Role-based  access. 

•  User-based  access  (see  access 
control,  above.). 

d.  Data  Authentication.  Each 
organization  would  be  required  to  be 
able  to  provide  corroboration  that  data 
in  its  possession  has  not  been  altered  or 
destroyed  in  an  unauthorized  manner. 
Examples  of  how  data  corroboration 
may  be  assured  include  the  use  of  a 
check  sum,  double  keying,  a  message 
authentication  code,  or  digital  signature. 

e.  Entity  Authentication.  Each 
organization  would  be  required  to 
implement  entity  authentication,  which 
is  the  corroboration  that  an  entity  is 
who  it  claims  to  be.  Authentication 
would  be  important  to  prevent  the 
improper  identification  of  an  entity  who 
is  accessing  secure  data.  The  following 
implementation  features  would  be  used: 

•  Automatic  log  off. 

•  Unique  user  identification. 
In  addition,  at  least  one  of  the 

following  implementation  features 
would  be  used: 

•  A  biometric  identification  system. 


•  A  password  system. 

•  A  personal  identification  number 
(PIN). 

•  Telephone  callback. 

•  A  token  system  which  uses  a 
physical  device  for  user  identification. 

4.  Technical  Security  Mechanisms  To 
Guard  Against  Unauthorized  Access  to 
Data  That  Is  Transmitted  Over  a 
Communications  Network 

(Please  label  writien  comments  or  e-mailed 
comments  about  this  section  with  the  subject: 
Technical  Security  Mechanisms] 

In  this  proposed  rule,  the 
requirements  and  implementation 
features  for  technical  security 
mechanisms  are  presented  at 
§  142.308(d).  Each  of  these  mechanisms 
would  need  to  be  documented.  The 
documentation  would  be  made  available 
to  those  individuals  responsible  for 
implementing  the  mechanisms  and 
would  be  reviewed  and  updated 
periodically.  The  following  matrix 
depicts  the  requirement  and 
implementation  features  for  the 
Technical  Security  Mechanisms 
category.  Following  the  matrix  is  a 
discussion  of  the  requirement  under 
that  category. 
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Technical  Security  Mechanisms  To  Guard  Against  Unauthorized  Access  to  Data  That  is  Transmitted  Over  a 

Communications  Network 


Requirement 


Communications/network  controls  (If  communications  or  networking  is 
employed,  the  following  implementation  features  must  be  imple- 
mented: Integrity  controls,  Message  authentication.  In  addition,  one 
of  the  following  implementation  features  must  be  implemented:  Ac- 
cess controls.  Encryption.  In  addition,  if  using  a  network,  the  follow- 
ing four  implementation  features  must  be  implemented:  Alarm,  Audit 
trail.  Entity  authentication.  Event  reporting). 


Implementation 


Access  controls. 

Alarm. 

Audit  trail. 

Encryption. 

Entity  authentication. 

Event  reporting. 

Integrity  controls. 

Message  authentication. 


Each  organization  that  uses 
communications  or  networks  would  be 
required  to  protect  communications 
containing  health  information  that  are 
transmitted  electronically  over  open 
networks  so  that  they  cannot  be  easily 
intercepted  and  interpreted  by  parties 
other  than  the  intended  recipient,  and  to 
protect  their  information  systems  from 
intruders  trying  to  access  systems 
through  external  communication  points. 
When  using  open  networks,  some  form 
of  encryption  should  be  employed.  The 
utilization  of  less  open  systems/ 
networks  such  as  those  provided  by  a 
value-added  network  (VAN)  or  private- 
wire  arrangement  provides  sufficient 
access  controls  to  allow  encryption  to  be 
an  optional  feature.  These  controls 
would  be  important  because  of  the 
potential  for  compromise  of  information 
over  open  systems  such  as  the  Internet 
or  dial-in  lines. 

The  following  implementation 
features  would  be  in  place: 

•  Integrity  controls. 

•  Message  authentication. 

One  of  the  following  implementation 
features  would  be  in  place: 

•  Access  controls. 

•  Encryption. 

In  addition,  if  using  a  network  for 
communications,  the  following 
implementation  features  would  be  in 
place: 

•  Alarm. 

•  Audit  trail. 

•  Entity  authentication. 

•  Event  reporting. 

Small  or  Rural  Provider  Example.  The 
size  and  organizational  structure  of  the 
entities  that  would  be  required  to 
implement  this  standard  vary 
tremendously.  Therefore,  it  would  be 
impossible  to  provide  examples  that 
would  cover  every  possible 
implementation  of  security  in  the  health 
care  industry.  Nevertheless,  we  have 
included  an  example  describing  the 
manner  in  which  a  small  or  rural 
provider  might  choose  to  implement  the 
requirements  of  the  standard.  (For 
purposes  of  this  example,  we  would 
describe  a  small  or  rural  provider  as  a 


one  to  four  physician  office,  with  two  to 
five  additional  employees.  The  office 
uses  a  PC -based  practice  management 
system,  which  is  used  to  communicate 
intermittently  with  a  clearinghouse  for 
submission  of  electronic  claims.  The 
number  of  providers  is  of  less 
importance  for  this  example  than  the 
relatively  simple  technology  in  use  and 
the  fact  that  there  is  insufficient  volume 
or  revenue  to  justify  employment  of  a 
computer  system  administrator.)  We 
want  to  emphasize  that  there  are 
numerous  ways  in  which  an  entity 
could  implement  these  requirements 
and  features.  This  example  does  not 
necessarily  represent  the  best  way  or  the 
only  way  in  which  an  entity  could 
choose  to  implement  security. 

We  anticipate  that  the  sma'll  or  rural 
provider  office,  as  described  above, 
would  normally  evaluate  and  self-certifj' 
that  the  appropriate  security  is  in  place 
for  its  computer  system  and  office 
procedures.  This  evaluation  could  be 
done  by  a  knowledgeable  person  on  the 
staff,  or  more  likely,  by  a  consultant  or 
by  the  vendor  of  the  practice 
management  system  as  a  service  to  its 
customers.  First,  the  office  might  assess 
actual  and  potential  risks  to  its 
information  assets.  Then,  to  establish 
appropriate  security,  the  office  would 
develop  policies  and  procedures  to 
mitigate  and  manage  those  risks.  These 
would  include  an  overall  framework 
outlining  information  security  activities 
and  responsibilities,  and  repercussions 
for  failure  to  meet  those  responsibilities. 

Next,  this  office  might  develop 
contingency  plans  to  reduce  or  negate 
the  damage  resulting  from  processing 
anomalies;  for  example,  establish  a 
routine  process  for  maintaining  back  up 
floppy  disks  at  a  second  location,  obtain 
a  PC  maintenance  contract,  and  arrange 
for  use  of  a  backup  PC  should  the  need 
arise.  This'office  would  need  to 
periodically  review  its  plan  to 
determine  whether  it  still  met  the 
office's  needs. 

The  office  would  need  to  create  and 
document  a  personnel  security  policy 
and  procedures  to  be  followed.  A  key 


individual  on  the  office  staff  should  be 
charged  with  the  responsibility  for 
assuring  the  Personnel  Security 
requirement  is  met.  This  responsibilitv 
would  include  .seeing  that  the  access 
authorization  levels  granted  are 
documented  and  kept  current  (for 
example,  records  are  kept  of  everyone 
who  is  permitted  to  use  the  PC  and  what 
files  they  may  access),  and  training  all 
personnel  in  security.  Again,  we 
emphasize  that  these  requirements  are 
scalable.  The  requirement  for  Personnel 
Clearance  Procedures  could  be  met  in  a 
small  office  with  standard  personal  and 
professional  reference  checks,  while  a 
large  organization  may  employ  more 
formal,  rigorous  background 
investigations. 

This  same  individual  could  also  be 
charged  with  the  responsibility  for 
Security  Configuration  Management  and 
Termination  Procedures.  For  our  small 
provider,  the  Security  Configuration 
Management  requirement  would  be 
relatively  easy  to  satisfy;  the  necessan. 
features  could  be  part  of  a  purchased 
hard  ware/ so  ft  ware  package  (for 
example,  a  new  PC  might  be  equipped 
with  virus  checking  software),  or 
included  as  part  of  the  support  supplied 
with  the  purchase  of  equipment  and 
software.  Termination  procedures 
would  incorporate  specific  security 
actions  to  be  taken  as  a  result  of  an 
employee's  termination,  such  as 
obtaining  all  keys  and  changing 
combinations  or  passwords.  A  "position 
description"  document  describing  this 
person's  duties  could  specif)-  the  level 
of  detail  necessary. 

The  small  or  rural  provider  office 
would  also  need  to  ensure  that  thev 
have  activated  the  internal  auditing 
capability  of  the  software  used  to 
manage  health  data  files  so  that  it  tracks 
who  has  accessed  the  data.  (We  expect 
that  the  capability  of  keeping  audit  trails 
will  become  standard  in  all  health  care 
software  in  the  near  future,  spurred  on 
by  the  health  information  privacy 
debates  in  the  Congress  and  elsewhere  ) 

A  small  or  rural  provider  may 
document  compliance  with  many  of  the 
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foregoing  administrative  security 
requirements  by  including  them  in  an 
"office  procedures"  type  of  document 
that  should  be  required  reading  by  new 
employees  and  always  available  for 
reference.  Requirements  that  would 
lend  themselves  to  inclusion  in  an 
"office  procedures"  document  include: 
contingency  plans,  formal  records 
processing  procedures,  information 
access  controls  (rules  for  granting 
access,  actual  establishment  of  access, 
and  procedures  for  modifying  such 
access),  security  incident  procedures 
(for  example,  who  is  to  be  notified  if  it 
appears  that  medical  information  has 
been  accessed  by  an  unauthorized 
party),  and  training.  Periodic  security 
reminders  could  include  visual  aids, 
such  as  posters  and  screen  savers,  and 
oral  reminders  in  recurring  meetings. 

Physical  Access  controls  would  be 
relatively  straightforward  for  this  small 
or  rural  office,  using  locked  rooms  and/ 
or  closets  to  secure  equipment  and 
media  from  unauthorized  access.  The 
"office  procedures/policies"  manual 
should  include  directions  for 
authorizing  access  and  keeping  records 
of  authorized  accesses.  Media  Controls 
and  Workstation  Use  policy  instructions 
would  be  developed  by  the  office  and 
would  include  additional  instructions 
on  such  items  as  where  to  store  backed- 
up  data,  how  to  dispose  of  data  no 
longer  needed,  or  logging  off  when 
leaving  terminals  unattended. 

Safeguards  for  the  security  of 
workstation  location(s)  would  depend 
upon  the  physical  surroundings  in  the 
small  or  rural  office.  Our  small  or  rural 
provider  may  meet  the  requirements  by 
locating  equipment  in  areas  that  are 
generally  populated  by  office  staff  and 
have  some  degree  of  physical  separation 
from  the  public.  Security  Awareness 
Training  would  be  part  of  the  new 
employee  orientation  process  and 
would  be  a  periodic  recurring 
discussion  item  in  staff  meetings. 

The  Technical  Security  Services 
requirements  for  Access  Control,  Entity 
Authentication,  and  Authorization 
Control  may  be  achieved  simply  by 
implementing  a  user-based  data  access 
model  (assigning  a  user-name  and 
password  combination  to  each 
authorized  employee).  Other  access 


models  could  be  employed  if  desired, 
but  would  prove  unwieldy  for  the  small 
office.  For  example,  the  role-based 
access  process  groups  users  with  similar 
data  access  needs,  and  context-based 
access  is  based  upon  the  context  of  a 
transaction — not  on  the  attributes  of  the 
initiator.  By  assigning  full  access  rights 
to  a  minimum  of  two  key  individuals  in 
the  office,  implementation  of  the 
Emergency  Access  featvue  could  be 
satisfied.  Audit  control  mechanisms,  by 
necessity,  would  be  provided  by 
software  featuring  that  capability.  By 
establishing  and  using  a  message 
authentication  code.  Data 
Authentication  would  be  achieved.  Use 
of  the  password  system  mentioned 
above  could  also  satisfy  the  Unique  User 
Identification  requirement. 

As  our  example  provider  contracts 
with  a  third  party  to  handle  claims 
processing,  the  claims  processing 
contract  would  be  the  vehicle  to  provide 
for  a  chain  of  trust  (requiring  the 
contractor  to  implement  the  same 
security  requirements  and  take 
responsibility  for  protecting  the  data  it 
receives). 

If  this  provider  chooses  to  use  the 
Internet  to  transmit  or  receive  health 
information,  some  form  of  encryption 
must  be  used.  For  example,  the  provider 
could  procure  and  use  commercial 
software  to  provide  protection  against 
unauthorized  access  to  the  data 
transmitted  or  received.  (This  decision 
must  take  into  account  what  encryption 
system  the  message  recipient  uses.)  On 
the  other  hand,  health  information 
when  transmitted  via  other  means  such 
as  VANs,  private  wires,  or  even  dial-up 
connections  may  not  require  such 
absolute  protection  as  is  provided  by 
encryption.  This  small  or  rural  provider 
would  Ukely  not  be  part  of  a  network 
configiu^tion,  therefore,  only  integrity 
controls  and  message  authentication 
would  be  required  and  could  be 
provided  by  currently  available  software 
products,  most  likely  provided  as  part  of 
their  contract  with  their  health  care 
clearinghouse. 

Small  providers  may  need  guidance 
regarding  the  content  of  the  documents 
required  by  this  rule  (for  example, 
specifics  of  a  chain  of  trust  partner 
agreement).  We  would  expect  models  of 


the  documentation  discussed  in  this 
example  to  be  developed  by  industry 
associations  and  vendors.  If  this  model 
documentation  is  not  developed,  DHHS 
would  work  with  the  industry  to 
develop  them. 

E.  Electronic  Signature  Standard 

[Please  label  written  comments  or  e-mailed 
comments  about  this  section  with  the  subject: 
Electronic  Signature  Standardl 

HIPAA  directs  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  to  coordinate  with  the 
Secretary  of  the  Department  of 
Commerce  in  adopting  standards  for  the 
electronic  transmission  and 
authentication  of  signatures  with 
respect  to  the  transactions  referred  to  in 
the  law.  This  rule  was  developed  in 
coordination  with  the  Department  of 
Commerce's  National  Institute  of 
Standards  and  Technology.  We  propose 
to  adopt  a  cryptographically  based 
digital  signature  as  the  standard. 

Whenever  a  HIPAA  specified 
transaction  requires  the  use  of  an 
electronic  signatiire,  the  standard  must 
be  used.  It  should  be  noted  that  an 
electronic  signature  is  not  required  for 
any  of  the  currently  proposed  standard 
transactions. 

In  the  electronic  environment,  the 
same  legal  weight  associated  with  an 
original  signature  on  a  paper  document 
may  be  needed  for  electronic  data.  Use 
of  an  electronic  signature  refers  to  the 
act  of  attaching  a  signature  by  electronic 
means.  The  electronic  signature  process 
involves  authentication  of  the  signer's 
identity,  a  signature  process  according 
to  system  design  and  software 
instructions,  binding  of  the  signature  to 
the  document  and  non-alterability  after 
the  signature  has  been  affixed  to  the 
document.  The  generation  of  electronic 
signatures  requires  the  successful 
identification  and  authentication  of  the 
signer  at  the  time  of  the  signature. 

The  proposed  standard  for  electronic 
signature  is  presented  at  §  142.310  and 
would  be  digital. 

The  following  matrix  depicts  the 
requirement  and  implementation 
features  for  electronic  signatures. 
Following  the  matrix  is  a  discussion  of 
the  electronic  signature  requirement. 
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Electronic  Signature 


Requirement 


Digital  signature  (If  digital  signature  is  employed,  the  following  three  im- 
plementation features  must  be  implemented:  Message  integrity,  Non- 
repudiation,  User  authentication.  Other  implementation  features  are 
optional). 


Implementation 


Ability  to  add  attributes. 

Continuity  of  signature  capability. 

Countersignatures. 

Independent  verifiability. 

Interoperability. 

Message  integnty. 

Multiple  Signatures. 

Nonrepudiation. 

Transportability. 

User  authentication. 


Various  technologies  may  fulfill  one 
or  more  of  the  requirements  specified  in 
the  matrix.  Authentication  systems 
(passwords,  biometrics,  physical  feature 
authentication,  behavioral  actions  and 
token-based  authentication)  can  be 
combined  with  cryptographic 
techniques  to  form  an  electronic 
signature.  However,  a  complete 
electronic  signature  system  may  require 
more  than  one  of  the  technologies 
mentioned  above.  If  electronic 
signatures  would  be  used,  certain 
implementation  features  must  be 
included,  specifically: 

•  Message  integrity. 

•  Nonrepudiation. 

•  User  authentication. 
Currently  there  are  no  technically 

mature  techniques  that  provide  the 
security  service  of  nonrepudiation  in  an 
open  network  environment,  in  the 
absence  of  trusted  third  parties,  other 
than  digital  signature-based  techniques. 
Therefore,  if  electronic  signatures  are 
employed,  we  would  require  that  digital 
signature  technology  be  used.  A  digital 
signature  is  formed  by  applying  a 
mathematical  function  to  the  electronic 
document.  This  process  yields  a  unique 
bit  string,  referred  to  as  a  message 
digest.  The  digest  (only)  is  encrypted 
using  the  originator's  private  key  and 
the  resulting  bit  stream  is  appended  to 
the  electronic  document.  The  recipient 
of  the  transmitted  document  decrypts 
the  message  digest  with  the  originator's 
public  key,  applies  the  same  message 
hash  function  to  the  document,  then 
compares  the  resulting  digest  with  the 
transmitted  version.  If  they  are 
identical,  then  the  recipient  is  assured 
that  the  message  is  unaltered  and  the 
identity  of  the  signer  is  proven.  Since 
only  the  signatory  authority  can  hold 
the  Private  Key  used  to  digitally  sign  the 
document,  the  critical  feature  of 
nonrepudiation  is  enforced.  Other 
electronic  signature  implementation 
features  that  may  be  used  follow: 

•  Ability  to  add  attributes. 

•  Continuity  of  signature  capability. 

•  Countersignatures  capability. 

•  Independent  verifiability. 


•  Interoperability. 

•  Multiple  signatures. 

•  Transportability. 

This  standard  is  described  in  greater 
detail  in  §  142.310  of  the  regulation  text 
and  is  depicted  in  tabular  form  along 
with  the  security  standard  in  a 
combined  matrix  located  at  Addendum 
1.  We  have  not  included  the  matrix  in 
the  proposed  regulation  text.  We  invite 
your  comments  concerning  the 
appropriateness  and  usefulness  of 
including  the  matrix  in  the  final 
regulation  text.  We  have  also  provided 
a  glossary  of  terms  to  facilitate  a 
common  understanding  of  the  matrix 
entries.  The  glossary  can  be  found  at 
Addendum  2.  Finally,  we  have  included 
currently  existing  standards  and 
guidelines  mapped  to  the  proposed 
electronic  signature  standard.  This 
mapping  is  not  all  inclusive  and  is 
located  at  Addendum  3. 

F.  Selection  Criteria 

Each  individual  implementation  team 
weighted  the  criteria  described  in 
section  I.B.  above,  Process  for 
Developing  National  Standards,  in  terms 
of  the  standard  it  was  addressing.  As  we 
assessed  security  and  electronic 
signatures,  it  became  apparent  that 
while  the  security  standard  set  forth  in 
§  142.308  and  the  electronic  signature 
standard  set  forth  in  §  142.310  satisfy  all 
the  criteria  described  above,  they  most 
strongly  address  criteria  1,  3,  7,  9,  and 
10.  These  criteria  are  described  below  in 
the  specific  context  of  these  standards. 

1.  Improve  the  efficiency  and 
effectiveness  of  the  health  care  system. 

The  security  and  electronic  signature 
standards  would  be  integrated  with  the 
electronic  transmission  of  health  care 
information  to  improve  the  overall 
effectiveness  of  the  health  care  system. 
This  integration  would  assure  that 
electronic  health  care  information 
would  not  be  accessible  to  any 
unauthorized  person  or  organization, 
but  would  be  both  accurate  and 
available  to  those  who  are  authorized  to 
receive  it. 


3.  Be  consistent  and  uniform  with  the 
other  HIPAA  standards  and,  secondly, 
with  other  private  and  public  sector 
health  data  standards. 

The  security  and  electronic  signature 
standards  were  developed  after  a 
comprehensive  review  of  existing 
standards  and  guidelines,  with 
significant  input  by  a  wide  range  of 
industry  experts.  As  indicated  in 
Addendum  3,  the  standards  map  well  to 
existing  standards  and  guidelines. 

7.  Be  technologically  independent  of 
computer  platforms  and  transmission 
protocols. 

We  have  defined  the  security  and 
electronic  signature  standards  in  terms 
of  requirements  that  would  allow 
businesses  in  the  health  care  industry  to 
select  the  technology  that  best  meets 
their  business  requirements  while  still 
allowing  them  to  comply  with  the 
standards. 

9.  Keep  data  collection  and 
paperwork  burdens  on  users  as  low  as 
is  feasible. 

The  security  and  electronic  signature 
standards  would  allow  individual 
health  care  industry  businesses  to 
ascertain  the  level  of  security 
information  that  would  be  needed.  The 
confidentiality  level  ctssociated  with 
individual  data  elements  concerning 
health  care  information  would 
determine  the  appropriate  security 
application  to  be  used.  The  security 
standard  would  define  the  requirements 
to  be  met  to  achieve  the  privacy  and 
confidentiality  goal,  but  each  business 
entity,  driven  by  its  business 
requirements,  would  decide  what 
techniques  and  controls  would  provide 
appropriate  and  adequate  electronic 
data  protection.  This  would  allow  data 
collection  and  the  paperwork  burden  to 
be  as  low  as  is  feasible. 

10.  Incorporate  flexibility  to  adapt 
more  easily  to  changes  in  the  health  care 
infrastructure  and  information 
technology. 

A  technologically  neutral  security 
standard  would  be  more  adaptable  to 
changes  in  infrastructure  and 
information  technology. 
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Cr'  Consultations 

In  the  development  of  the  security 
and  electronic  signature  standards,  we 
consulted  with  many  organizations, 
including  those  the  legislation  requires 
(section  1172(c)(3)(B)  of  the  Act): 

1.  The  NCVHS  held  two  days  of 
public  hearings  on  security  issues  in 
August  1997,  and  made  a 
recommendation  to  the  Secretary  of 
HHS.  as  required  by  the  legislation.  The 
NCVHS  recommendation  to  the 
Secretary  of  HHS,  as  required  by  the 
legislation,  was  for  a  technologically 
neutral  standard.  It  identified  certain 
criteria  to  be  established  for  a  health 
information  system  to  be  secure.  The 
proposed  security  standard  complies 
with  the  NCVHS'security 
recommendation. 

2.  The  ANSI  Accredited  Standards 
Committee  (ASC)  Xl2  subcommittees 
on  communication  and  control, 
insurance  and  government  were 
contacted.  Their  current  standards 
development  effort  is  focused  on 
messaging  rather  than  on  security 
requirements. 

3.  American  Society  for  Testing  and 
Materials  (ASTM),  Committee  E31  on 
Computerized  Systems  participated  in 
the  security  discussions. 

4.  Association  for  Electronic  Health 
Care  Transactions  (AFEHCT),  the 
clearinghouse  organization,  provided 
information  on  its  health  care 
transaction  process  requirements  and 
emphasized  that  the  security  standard 
must  be  adaptable  to  different  business 
needs. 

5.  Computer-based  Patient  Record 
Institute  (CPRI)  was  consulted  because 
the  Work  Group  on  Confidentiality, 
Privacy  and  Security  is  working  on  the 
establishment  of  guidelines, 
confidentiality  agreements,  security 
requirements,  and  frameworks.  CPRI 
works  closely  with  accredited  standards 
development  organizations. 

6.  Health  Level  Seven  (HL-7)  has 
been  contacted  through  its  participation 
at  the  HISB  meetings. 

7.  NUCC  and  the  NUBC  were  apprised 
of  the  different  implementation  teams' 
efforts.  NUBC  has  not  addressed 
security  issues  at  any  of  the  public 
meetings.  NUCC  identified  a  number  of 
issues  at  its  November  18-19  meeting 
and  provided  written  comments  to  us. 

H.  Rules  for  Security  Standards  and 
Electronic  Signature  Standard 

1.  Health  Plans 

a.  In  §  142.306(a),  we  would  require 
health  plans  to  accept  and  apply  the 
security  standard  to  all  health  care 
information  pertaining  to  an  individual 
that  is  electronically  maintained  or 


electronically  transmitted.  Federal 
agencies  and  States  may  place 
additional  requirements  on  their  health 
plans.  In  addition,  trading  partners  may 
mutually  agree  to  implement  additional 
security  measures. 

b.  In  §  142.310(a),  entities  would  not 
be  required  to  use  an  electronic 
signature.  However,  if  a  plan  elects  to 
use  an  electronic  signature  in  one  of  the 
transactions  named  in  the  law.  it  would 
be  required  to  apply  the  electronic 
signature  standard  described  in 
§  142.310(b)  to  that  transaction.  In  the 
future,  we  anticipate  that  the  standards 
for  other  transactions  may  include 
requirements  for  signatures.  In 
particular,  the  proposed  standard  for 
claims  attachments,  which  will  be 
issued  in  a  separate  regulations  package 
later,  may  include  signature 
requirements  on  some  or  all  of  the 
attachments.  If  the  proposed 
attachments  standard  includes  such 
signature  requirements,  we  will  address 
the  issue  of  how  to  reconcile  such 
requirements  with  existing  State  and 
Federal  requirements  for  written 
signatures  as  part  of  the  proposed  rule. 

2.  Health  Care  Clearinghouses 

a.  We  would  require  in  §  142.306(b) 
that  each  health  care  clearinghouse 
comply  with  the  security  standard  to 
ensure  all  health  care  information  and 
activities  are  protected  from 
unauthorized  access.  If  the 
clearinghouse  is  part  of  a  larger 
organization,  then  security  must  be 
imposed  to  prevent  unautiiorized  access 
by  the  larger  organization.  The  security 
standards  apply  to  all  health 
information  pertaining  to  an  individual 
that  is  electronically  maintained  or 
electronically  transmitted. 

b.  In  §  142.310(a).  entities  would  not 
be  required  to  use  an  electronic 
signature.  However,  if  a  plan  elects  to 
use  an  electronic  signature  in  one  of  the 
transactions  named  in  the  law.  it  would 
be  required  to  apply  the  electronic 
signature  standard  described  in 

§  142.310(b)  to  that  transaction.  In  the 
future,  we  anticipate  that  the  standards 
for  other  transactions  may  include 
requirements  for  signatures.  In 
particular,  the  proposed  standard  for 
claims  attachments,  which  will  be 
issued  in  a  separate  regulations  package 
later,  may  include  signature 
requirements  on  some  or  all  of  the 
attachments.  If  the  proposed 
attachments  standard  includes  such 
signature  requirements,  we  will  address 
the  issue  of  how  to  reconcile  such 
requirements  with  existing  State  and 
Federal  requirements  for  wnritten 
signatures  as  part  of  the  proposed  rule. 


3.  Health  Care  Providers 

a.  In  §  142.306(a),  we  would  require 
each  health  care  provider  to  apply  the 
security  standard  to  all  health 
information  pertaining  to  an  individual 
that  is  electronically  maintained  or 
electronically  transmitted. 

b.  Ij;i  §  142.310(a).  entities  would  not 
be  required  to  use  an  electronic 
signature.  However,  if  a  plan  elects  to 
use  an  electronic  signature  in  one  of  the 
transactions  named  in  the  law,  it  would 
be  required  to  apply  the  electronic 
signature  standard  described  in 

§  142.310(b)  to  that  transaction.  In  the 
future,  we  anticipate  that  the  standards 
for  other  transactions  may  include 
requirements  for  signatures.  In 
particular,  the  proposed  standard  for 
claims  attachments,  which  will  be 
issued  in  a  separate  regulations  package 
later,  may  include  signature 
requirements  on  some  or  all  of  the 
attachments.  If  the  proposed 
attachments  standard  includes  such 
signature  requirements,  we  will  address 
the  issue  of  how  to  reconcile  such 
requirements  with  existing  State  and 
Federal  requirements  for  written 
signatures  as  part  of  the  proposed  rule. 

/.  Effective  Dates 

Health  plans  would  be  required  to 
comply  with  the  security  and  electronic 
signature  standards  as  follows: 

1.  Each  health  plan  that  is  not  a  small 
health  plan  would  have  to  comply  with 
the  requirements  of  §§  142.306,  142.308. 
and  142.310  no  later  than  24  months 
after  publication  of  the  final  rule. 

2.  Each  small  health  plan  would  have 
to  comply  with  the  requirements  of 

§§  142.306,  142.308.  and  142.310  no 
later  than  36  months  after  the  date  of 
publication  of  the  final  rule. 

3.  If  the  effective  date  for  the 
electronic  transaction  standards  is  later 
than  the  effective  date  for  the  security 
standard,  implementation  of  the 
security  standard  would  not  be  delayed 
until  the  standard  transactions  are  in 
use.  The  security  standard  would  still 
be  effective  with  respect  to 
electronically  stored  or  maintained  data. 
Security  of  health  information  would 
not  be  solely  tied  to  the  standard 
transactions  but  would  apply  to  all 
individual  health  information 
electronically  stored,  maintained,  or 
transmitted. 

4.  Under  this  proposed  rule,  in  some 
cases,  a  health  plan  could  choose  to 
convert  from  paper  to  standard  EDI 
transactions  prior  to  the  effective  date  of 
the  security  standard.  We  would 
recommend  that  the  security  standard 
be  implemented  at  that  time  in  order  to 
safeguard  the  data  in  those  transactions. 
We  invite  comments  on  this  issue. 
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Failure  to  comply  with  standards  may 
result  in  monetary  penalties.  The 
Secretary  is  required  by  statute  to 
impose  penalties  of  not  more  than  $100 
per  violation  on  any  person  who  fails  to 
comply  with  a  standard,  except  that  the 
total  amount  imposed  on  any  one 
person  in  each  calendar  year  may  not 
exceed  $25,000  for  violations  of  one 
requirement. 

We  are  not  proposing  any 
enforcement  procedures  at  this  time,  but 
we  plan  to  do  so  in  a  future  Federal 
Register  document  once  the  industry 
has  some  experience  with  using  the 
standards.  These  procedures  will  be  in 
place  by  the  time  the  standards  are 
implemented  by  industry.  We  envision 
the  monitoring  and  enforcement  process 
as  a  partnership  between  the  Federal 
government  and  the  private  sector. 
Some  private  accreditation  bodies  have 
already  exhibited  interest  in  certifj'ing 
compliance  with  the  security 
requirements  as  part  of  their 
accreditation  reviews.  Small  providers 
may  be  able  to  self-certify  through 
industry-developed  checklists.  HHS 
would  likely  retain  the  final 
responsibility  for  determining  violations 
and  imposing  the  penalties  specified  by 
the  statute.  We  welcome  comments  on 
this  approach. 

III.  Implementation 

If  an  entity  elects  to  use  an  electronic 
signature  in  a  transaction,  or  if  an 
electronic  signature  is  required  by  a 
transaction  standard  adopted  by  the 
Secretary,  the  entity  must  apply  the 
electronic  signature  standard  described 
in  §  142.310(b). 

How  the  security  standard  would  be 
implemented  is  dependent  upon 
industry  trading  partner  agreements  for 
electronic  transmissions.  The  health 
care  industry  would  be  able  to  adapt  the 
security  matrix  to  meet  its  business 
needs.  We  propose  that  the 
requirements  of  the  security  standard  be 
implemented  over  time.  However,  we 
would  require  implementation  to  be 
complete  by  the  applicable  effective 
date.  We  would  encourage,  but  not 
require  that  entities  comply  with  the 
security  standard  as  soon  as  practicable, 
preferably  before  implementing  the 
transactions  standards. 

The  security  standard  would 
supersede  contrary  provisions  of  State 
law  including  State  law  requiring 
medical  or  health  plan  records  to  be 
maintained  or  transmitted  in  other 
electronic  formats.  There  are  certain 
exceptions  when  the  standards  would 
not  supersede  contrary  provisions  of 
State  law;  section  1178  identifies  those 
conditions  and  directs  the  Secretary  to 
determine  whether  a  particular  State 


provision  falls  within  one  or  more  of  the 
exceptions. 

The  electronic  signature  standard 
(digital  signature)  would  be  deemed  to 
satisfy  Federal  and  State  statutory 
requirements  for  written  signatures  with 
respect  to  the  named  transactions 
referred  to  in  the  legislation. 

Several  accreditation  organizations 
such  as  the  Electronic  Healthcare 
Network  Accreditation  Commission 
(EHNAC),  the  Joint  Commission  on 
Accreditation  of  Healthcare 
Organizations  (JCAHO).  and  the 
National  Committee  for  Quality 
Assurance  (NCQA),  indicate  that  one  of 
their  accreditation  requirements  will  be 
compliance  with  the  HIPAA  security 
and  electronic  signature  (if  applicable) 
standards. 

IV.  New  and  Revised  Standards 

To  encourage  innovation  and  promote 
development,  we  plan  to  establish  a 
process  to  allow  an  organization  to 
request  a  revision  or  replacement  to  any 
adopted  standard  or  standards.  An 
organization  could  request  a  revision  or 
replacement  to  an  adopted  standard  by 
requesting  a  waiver  from  the  Secretary 
of  Health  and  Human  Services  to  test  a 
revised  or  new  standard.  The 
organization  would  be  required,  at  a 
minimum,  to  demonstrate  that  the 
revised  or  new  standard  offers  a  clear 
improvement  over  the.  adopted 
standard.  If  the  organization  presents 
sufficient  documentation  that  supports 
testing  of  a  revised  or  new  standard,  we 
want  to  be  able  to  grant  the  organization 
a  temporary  waiver  to  test  while 
remaining  in  compliance  with  the  law. 
We  do  not  intend  to  establish  a  process 
that  would  allow  an  organization  to 
avoid  using  any  adopted  standard. 

We  would  welcome  comments  on  the 
following;  (1)  How  we  should  establish 
this  process,  (2)  the  length  of  time  a 
proposed  standard  should  be  tested 
before  we  decide  whether  to  adopt  it.  (3) 
whether  we  should  solicit  public 
comments  before  implementing  a 
change  in  a  standard,  and  (4)  other 
issues  and  recommendations  we  should 
consider.  Comments  should  be 
submitted  to  the  addresses  presented  in 
the  ADDRESSES  section  of  this  document. 

The  following  is  one  possible  process; 

•  Any  organization  that  wishes  to 
revise  or  replace  an  adopted  standard 
would  submit  its  waiver  request  to  an 
HHS  evaluation  committee  (to  be 
established  or  defined).  The 
organization  would  do  the  following  for 
each  standard  it  wishes  to  revise  or 
replace; 

+  Provide  a  detailed  explanation,  no 
more  than  10  pages,  of  how  the  revision 


or  replacement  would  be  a  clear 
improvement  over  the  current  standard. 

+  Provide  specifications  and 
technical  capabilities  on  the  revised  or 
new  standard,  including  any  additional 
system  requirements. 

+  Provide  an  explanation,  no  more 
than  five  pages,  of  how  the  organization 
intends  to  test  the  standard. 

•  The  committee's  evaluation  would, 
at  a  minimum,  be  based  on  the 
following: 

+  A  cost-benefit  analysis. 

+  An  assessment  of  whether  the 
proposed  revision  or  replacement 
demonstrates  a  clear  improvement  to  an 
existing  standard. 

+  The  extent  and  length  of  time  of  the 
waiver. 

•  The  evaluation  committee  would 
inform  the  organization  requesting  the 
waiver  within  30  working  days  of  the 
committee's  decision  on  the  waiver 
request.  If  the  committee  decides  to 
grant  a  waiver,  the  notification  mav 
include  the  following; 

+  Committee  comments  such  as  the 
following: 

— The  length  of  time  for  which  the 

waiver  applies  if  it  differs  from  the 

waiver  request. 
— The  sites  the  committee  believes  are 

appropriate  for  testing  if  they  differ 

from  the  waiver  request. 
— Any  pertinent  information  regarding 

the  conditions  of  an  approved  waiver 

•  Any  organization  that  receives  a 
waiver  would  be  required  to  submit  a 
report  containing  the  results  of  the 
study,  no  later  than  3  months  after  the 
study  is  completed. 

•  The  committee  would  evaluate  the 
report  and  determine  whether  the 
benefits  of  the  proposed  revision  or  new 
standard  significantly  outweigh  the 
disadvantages  of  implementing  it  and 
make  a  recommendation  to  the 
Secretary. 

V.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and.  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  major  comments  in  the 
preamble  of  that  document. 

VI.  Impact  Analysis 

As  the  effect  of  any  one  standard  is 
affected  by  the  implementation  of  other 
standards,  it  can  be  misleading  to 
discuss  the  impact  of  one  standard  by 
itself.  Therefore,  we  did  an  impact 
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analysis  on  the  total  effect  of  all  the 
standards  in  the  proposed  rule 
concerning  the  national  provider 
identifier  (HCFA-O045-P).  which  was 
published  on  May  7.  1998  (63  FR 
2.5320). 

We  intend  to  publish  in  each 
proposed  rule  an  impact  analysis  that  is 
specific  to  the  standard  or  standards 
proposed  in  that  rule,  but  the  impact 
analysis  will  assess  only  the  relative 
cost  impact  of  implementing  a  given 
standard.  Thus,  the  following 
discussion  contains  the  impact  analysis 
for  the  security  standard  and  the 
electronic  signature  standard  proposed 
in  this  rule.  As  stated  in  the  general 
impact  analysis  in  HCFA-0045-P,  we 
do  not  intend  to  associate  costs  and 
savings  to  specific  standards. 

Although  we  cannot  determine  the 
specific  economic  impact  of  the 
standards  being  proposed  in  this  rule 
(and  individually  each  standard  may 
not  have  a  significant  impact),  the 
overall  impact  analysis  makes  clear  that, 
collectively,  all  the  standards  will  have 
a  significant  impact  of  over  $100  million 
on  the  economy.  Also,  while  each 
standard  may  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  the  combined  effects  of  all  the 
proposed  standards  may  have  a 
significant  effect  on  a  substantial 
number  of  small  entities.  Therefore,  the 
following  impact  analysis  should  be 
read  in  conjunction  with  the  overall 
impact  analysis. 

The  following  describes  the  specific 
impacts  that  relate  to  the  security  and 
electronic  signature  standards.  Security 
protection  for  health  care  information  is 
not  a  "stand-alone"  type  requirement. 
Appropriate  security  protections  will  be 
a  business  enabler,  encouraging  the 
growth  and  use  of  electronic  data 
interchange.  The  synergistic  effect  of  the 
employment  of  the  recommended 
security  practices,  procedures  and 
technologies  will  enhance  all  aspects  of 
HIPAA's  Administrative  Simplification 
requirements.  In  addition,  it  is 
important  to  recognize  that  security  is 
not  a  product,  but  is  an  on-going, 
dynamic  process. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  proposed 
rule  was  reviewed  by  the  Office  of 
Management  and  Budget. 

A.  Security  Standard 

HIPAA  requires  that  all  health  plans, 
health  care  providers,  and  health  care 
clearinghouses  that  maintain  or  transmit 
health  information  electronically 
establish  and  maintain  reasonable  and 
appropriate  administrative,  technical, 
and  physical  safeguards  to  ensure 
integrity,  confidentiality,  and 


availability  of  the  information.  The 
safeguards  also  protect  the  information 
against  any  reasonably  anticipated 
threats  or  hazards  to  the  security  or 
integrity  of  the  information  and  protect 
it  against  unauthorized  use  or 
disclosure.  Recommendation  1  from  the 
National  Research  Council's  (NRC) 
report  For  the  Record:  Protecting 
Electronic  Health  Information  ("All 
organizations  that  handle  patient- 
identifiable  health  care  information — 
regardless  of  size — should  adopt  the  set 
of  technical  and  organization  policies, 
practices,  and  procedures  described 
*   *   *  to  protect  such  information.") 
would  apply  to  all  health  care  providers 
regardless  of  size,  health  care 
clearinghouses,  and  health  plans.  We 
agree  with  the  NRC's  belief  that 
implementation  of  the  practices  and 
technologies  delineated  in 
Recommendation  1  would  be  possible 
today,  and  at  a  reasonable  cost. 

Health  care  providers  that  conduct 
electronic  transactions  with  health 
plans  would  have  to  comply  with  the 
recommendation(s)  for  security 
protection.  There  is,  however,  no 
requirement  to  maintain  health  records 
electronically  or  transmit  health  care 
information  by  electronic  means.  There 
may  also  be  health  care  providers  that 
currently  submit  health  care 
information  on  paper  but  archive 
records  electronically.  These  entities 
will  need  to  ensure  that  their  existing 
electronic  systems  conform  to  security 
requirements  for  maintaining  health 
information.  Once  they  have  done  so. 
however,  they  may  also  take  advantage 
of  all  the  other  benefits  of  electronic 
recordkeeping  and  transmittal. 
Therefore,  no  individual  small  entity  is 
expected  to  experience  direct  costs  that 
exceed  benefits  as  a  result  of  this  nde. 
Furthermore,  because  almost  all  of  the 
NRC  recommendations  reflect 
contemporary  security  measures  and 
controls,  most  organizations  that 
currently  have  security  measures  should 
have  to  make  few.  if  any.  modifications 
to  their  systems  to  meet  the 
requirements  proposed  in  the  security 
standard. 

The  singular  exception  to  the  above 
lies  in  the  area  of  providing  security  for 
the  electronic  transmission  of  health 
care  information  over  insecure,  public 
media.  Here,  the  choice  of  a  method  to 
use  is  driven  by  economic  factors.  If  an 
organization  wishes  to  use  an  insecure 
transmission  media  such  as  the  Internet, 
and  take  advantage  of  the  low  costs 
involved,  off-setting  costs  may  need  to 
be  incurred  to  provide  for  an  acceptable 
form  of  encryption  so  that  health 
information  will  be  protected  from 
intercept  and  possible  misuse. 


One  alternative  course  of  action  to 
encrypting  the  information  would  be  to 
use  the  services  of  a  VAN.  VANs  do  not 
manipulate  data,  but  rather  transmit 
data  in  its  native  form  over 
telecommunication  lines.  We  anticipate 
that  VANs  would  be  positively  affected 
by  administrative  simplification, 
because  use  of  the  proposed 
transactions  standards  would  eliminate 
the  need  for  data  to  be  reformatted.  This 
would  allow  providers  to  purchase  the 
services  of  a  VAN  directly,  rather  than 
as  a  service  bundled  with  the  functions 
of  other  clearinghouses.  Another  course 
of  action  might  be  to  use  private  lines 
which  would  provide  an  appropriate 
level  of  protection  for  data  in 
transmission. 

B.  Electronic  Signature  Standard 

HIPAA  does  not  require  the  use  of 
electronic  signatures.  This  particular 
capability,  however,  would  be  necessary 
for  a  completely  paperless  environment. 
Certain  features  of  the  digital  signature 
type  of  electronic  signature  make  this 
particular  system  the  most  desirable. 
Only  digital  signatures,  using  current 
technology,  provide  the  combination  of 
authenticity,  message  integrity,  and 
nonrepudiation  which  is  viewed  as  a 
desirable  complement  to  the  security 
standards  required  by  the  law. 

The  use  of  digital  signatures  requires 
a  certain  infrastructure  (Public  Key 
Infrastructure)  that  may  necessitate  the 
expenditure  of  initial  and  recurring 
costs  for  users.  We  do  not  know  what 
these  costs  are  presently,  due  to  the  lack 
of  maturity  of  digital  signature 
technology,  and  minimal  use  in  the 
marketplace  today.  It  is  noted  that 
public  key  certificate  management 
systems  and  services  do  exist  today,  and 
it  is  presumed  more  quantifiable 
information  will  be  forthcoming,  as  to 
potential  costs  and  savings  that  can  be 
associated  with  the  use  of  digital 
signature  systems.  Other  forms  of 
electronic  signature  were  considered, 
such  as  biometric  and  digitized 
signatures.  While  they  provide  a  useful 
capability  in  certain  circumstances,  we 
believe  that  digital  signature  technology 
is  most  appropriate  for  this  particular 
application. 

C.  Guiding  Principles  for  Standard 
Selection 

The  implementation  teams  charged 
with  designating  standards  under  the 
statute  have  defined,  with  significant 
input  from  the  health  care  industry,  a 
set  of  common  criteria  for  evaluating 
potential  standards.  These  criteria  are 
based  on  direct  specifications  in  the 
HIPAA,  the  purpose  of  the  law.  and 
principles  that  support  the  regulatory 
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philosophy  set  forth  in  EO  12866  of 
September  30, 1993.  In  order  to  be 
designated  as  a  standard,  EO  12866 
requires  that  a  proposed  standard: 

•  Improve  the  efficiency  and 
effectiveness  of  the  health  care  system 
by  leading  to  cost  reductions  for  or 
improvements  in  benefits  from 
electronic  HIPAA  health  care 
transactions.  This  principle  supports  the 
regulatory  goals  of  cost-effectiveness 
and  avoidance  of  burden. 

•  Meet  the  needs  of  the  health  data 
standards  user  community,  particularly 
health  care  providers,  health  plans,  and 
health  ceire  clearinghouses.  This 
principle  supports  the  regulatory  goal  of 
cost-effectiveness. 

•  Be  consistent  and  uniform  u^ith  the 
other  HIPAA  standards  (that  is,  their 
data  element  definitions  and  codes  and 
their  privacy  and  security  requirements) 
and,  secondarily,  with  other  private  and 
public  sector  health  data  standards.  This 
principle  supports  the  regulatory  goals 
of  consistency  and  avoidance  of 
incompatibility,  and  it  establishes  a 
performance  objective  for  the  standard. 

•  Have  low  additional  development 
and  implementation  costs  relative  to  the 
benefits  of  using  the  standard.  This 
principle  supports  the  regulatory  goals 
of  cost-effectiveness  and  avoidance  of 
burden. 

•  Be  supported  by  an  ANSI- 
accredited  standards  developing 
organization  or  other  private  or  public 
organization  that  would  ensure 
continuity  and  efficient  updating  of  the 
standard  over  time.  This  principle 
supports  the  regulatory  goal  of 
predictability. 

•  Have  timely  development,  testing, 
implementation,  and  updating 
procedures  to  achieve  administrative 
simplification  benefits  faster.  This 
principle  establishes  a  performance 
objective  for  the  standard. 

•  Be  technologically  independent  of 
the  computer  platforms  and 
transmission  protocols  used  in  HIPAA 
health  transactions,  except  when  they 
are  explicitly  part  of  the  standard.  This 
principle  establishes  a  performance 
objective  for  the  standard  and  supports 
the  regulatory  goal  of  flexibility. 

•  Be  precise  and  unambiguous  but  as 
simple  as  possible.  This  principle 
supports  the  regulatory  goals  of 
predictabiUty  and  simphcity. 

•  Keep  data  collection  and  paperwork 
burdens  on  users  as  low  as  is  feasible. 
This  principle  supports  the  regulatory 
goals  of  cost -effectiveness  and 
avoidance  of  duplication  and  burden. 

•  Incorporate  flexibility  to  adapt  more 
easily  to  changes  in  the  health  care 
infrastructure  (such  as  new  services, 
organizations,  and  provider  types)  and 


information  technology.  This  principle 
supports  the  regulatory  goals  of 
flexibility  and  encouragement  of 
innovation. 

We  assessed  a  wide  variety  of  security 
standards,  guidelines  and  electronic 
signature  standards  against  the 
principles  listed  above,  with  the  overall 
goal  of  achieving  the  maximum  benefit 
for  the  least  cost.  We  found  that  there 
exists  no  single  standard  for  security  or 
electronic  signature  that  encompasses 
all  the  requirements  that  have  been 
deemed  necessary.  However,  in  this 
particular  area,  technology  is  rapidly 
developing  enhancements  and  better 
means  for  accomplishing  the  stated 
goals. 

D.  Affected  Entities 

1.  Health  Care  Providers 

Health  care  providers  that  conduct 
business  using  electronic  transactions 
with  other  health  care  participants  (such 
as  other  health  care  providers,  health 
plans,  and  employers)  or  maintain 
electronic  health  information  are 
encouraged,  but  are  not  required  to 
simultaneously  implement  the  proposed 
security  standard.  However,  if  the 
effective  date  for  the  electronic 
transaction  standards  is  later  than  the 
effective  date  for  the  security  standard, 
the  implementation  of  the  security 
standard  will  not  be  delayed  until  the 
standard  transactions  are  in  use. 

Health  care  providers  that  transmit, 
receive,  or  maintain  health  information 
would  incur  implementation  costs  for 
establishing  or  updating  their  security 
systems.  Any  negative  impact  on  these 
health  care  providers  caused  by 
implementing  the  proposed  security 
standard  would  generally  be  related  to 
the  initial  implementation  period  for  the 
specific  requirements  of  the  security 
standard.  Health  care  providers  that  are 
indirectly  involved  in  electronic 
transactions  (for  example,  those  who 
submit  a  paper  claim  that  the  health 
plan  transmits  electronically  to  a 
secondary  payer)  and  do  not  maintain 
electronic  health  information  would  not 
be  affected. 

2.  Health  Plans 

Health  plans  that  engage  in  electronic 
health  care  transactions  would  have  to 
modify  their  systems  to  use  the  security 
standard  and  the  electronic  signature 
standard,  if  used.  Health  plans  that 
maintain  electronic  health  information 
would  also  have  to  modify  their  systems 
to  use  the  security  standard.  This 
conversion  would  have  a  one-time  cost 
impact  on  Federal,  State  and  private 
plans  alike. 


We  recognize  that  this  conversion 
process  has  the  potential  to  cause 
business  disruption  of  some  health 
plans.  However,  health  plans  would  be 
able  to  schedule  their  implementation  of 
the  security  standard  and  other 
standards  in  a  way  that  best  fits  their 
needs,  as  long  as  they  meet  the 
deadlines  specified  in  the  law. 

Implementation  of  the  security 
standard  and  the  electronic  signature 
standard,  if  used  by  the  entities,  would 
enhance  pa>'ment  safeguard  activities 
and  protect  the  integrity  of  the  Medicare 
trust  fund  by  reducing  fraud  and  abuse 
that  occurs  when  health  care 
information  is  used  by  those  who  are" 
not  authorized  to  receive  it.  In  addition 
these  standards  would  assist  the  plans, 
providers,  and  clearinghouses  to  more 
effectively  maintain  the  security  of  all 
health  information  in  their  databases. 

3.  Clearinghouses 

Health  care  clearinghouses  would  face 
impacts  similar  to  those  experienced  by 
health  care  providers  and  health  plans. 
Systems  vendors,  that  provide  computer 
software  applications  to  health  care 
providers  and  other  billers  of  health 
care  services,  would  likely  be  positively 
affected.  These  vendors  would  have  to 
develop  software  solutions  that  would 
allow  health  care  providers  and  other 
billers  of  health  care  transactions  to 
protect  the  information  in  their 
databases  from  unwanted  access  to  their 
systems. 

4.  Unfunded  Mandates 

This  proposed  rule  has  been  reviewed 
in  accordance  with  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMfL^) 
(U.S.C.  1501  et  seq.)  and  Executive 
Order  12875.  As  discussed  in  the 
combined  impact  analysis  referenced 
above  (see  Federal  Register.  Volume  63. 
No.  88),  DHHS  estimates  that 
implementation  of  the  standards  will 
require  the  expenditure  of  more  than 
$100  million  by  the  private  sector. 
Therefore,  the  rule  establishes  a  Federal 
private  sector  mandate  and  is  a 
significant  regulatory  action  within  the 
meaning  of  section  202  of  UMRA  (2 
U.S.C.  1532).  DHHS  has  included  this 
statement  to  address  the  anticipated 
effects  of  the  proposed  rules  pursuant  to 
section  202. 

These  standards  also  apply  to  State 
and  local  governments  in  their  roles  as 
health  plans  or  health  care  providers. 
Thus,  the  proposed  rules  impose 
unfunded  mandates  on  these  entities. 
While  we  do  not  have  sufficient 
information  to  provide  e.stimates  of 
these  impacts,  several  State  Medicaid 
agencies  have  estimated  that  it  would 
cost  $1  million  per  State  to  implement 
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all  of  the  HIPAA  standards.  However, 
the  Congressional  Budget  Office 
analysis  stated  that  "States  are  already 
in  the  forefront  in  administering  the 
Medicaid  program  electronically;  the 
only  costs — which  should  not  be 
significant — would  involve  bringing  the 
software  and  computer  systems  for  the 
Medicaid  programs  into  compliance 
with  the  new  standards." 

The  anticipated  benefits  and  costs  of 
this  proposed  standard,  and  other  issues 
raised  in  section  202  of  the  UMRA.  are 
addressed  in  the  analysis  below,  and  in 
the  combined  impact  analysis.  In 
addition,  under  section  205  of  the 
UMRA  (2  U.S.C.  1535).  having 
considered  a  reasonable  number  of 
alternatives  as  outlined  in  the  preamble 
to  this  rule  and  in  the  following 
analysis,  the  Department  has  concluded 
that  the  rule  is  the  most  cost-effective 
alternative  for  implementation  of 
DHHS"  statutory  objective  of 
administrative  simplification. 

5.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980,  Public  Law  96-354.  requires  us 
to  prepare  a  regulatory  flexibility 
analysis  if  the  Secretary  certifies  that  a 
proposed  regulation  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  security  and  electronic  signature 
standards  will  affect  small  entities,  such 
as  providers.  A  more  detailed  analysis 
of  the  impact  on  small  entities  is  part  of 
the  impact  analysis  we  published  on 
May  7.  1998  (63  FR  25320)  for  all  the 
HIPAA  standards.  A  detailed 
illustration  of  the  potential  impact  of 
the  security  standard  on  a  small  health 
care  provider  can  be  found  in  the 
preamble  in  section  D. 

E.  Factors  in  Establishing  the  Security 
Standard 

1.  Selection  of  Security  Systems  and 
Procedures 

Because  there  is  no  national  security 
standard  in  widespread  use  throughout 
the  industry,  adopting  any  of  the 
candidate  standards  would  require  most 
health  care  providers,  health  plans  and 
health  care  clearinghouses  to  conform  to 
the  new  standard.  Implementation  of 
the  security  standard  would  require  all 
health  plans,  health  care  providers,  and 
health  care  clearinghouses  to  establish 
or  revise  their  security  precautions 
because  the  proposed  standard  is  not 
currently  in  use.  The  selection  of  the 
security  standard  does  not  impose  a 
greater  burden  on  the  industry  than  the 
nonselected  options,  and  presents 
significant  advantages  in  terms  of 
universality,  uniqueness  and  flexibility. 


Only  those  plans,  providers,  and 
clearinghouses  that  decide  to  use  the 
digital  signature  would  be  affected  by 
the  electronic  signature  standard.  Some 
large  health  plans,  health  care 
providers,  and  health  care 
clearinghouses  that  ciurently  exchange 
health  information  among  trading 
partners  may  have  security  systems  and 
procedures  in  place  to  protect  the 
information  from  unauthorized  access. 
These  entities  may  not  incur  significant 
costs  to  meet  the  proposed  security 
standard  and  if  they  opt  not  to  use  the 
digital  signature  they  would  not  incur 
costs  to  meet  the  electronic  signature 
requirements.  Also,  some  entities  that 
currently  use  electronic  signatures  as  an 
added  security  measure  may  also  be 
using  digital  signature  technology.  At 
most,  large  entities  that  may  have 
sophisticated  security  systems  in  place 
may  only  need  to  revise  or  update  their 
systems  to  meet  the  proposed  security 
standard  and  electronic  signature 
standard. 

2.  Complexity  of  Conversion 

The  complexity  of  the  conversion 
would  be  significantly  affected  by  the 
volume  of  claims  health  plans  process 
electronically  and  the  desire  to  transmit 
the  claims  themselves  or  to  use  the 
services  of  a  VAN  or  a  clearinghouse.  If 
they  chose  to  transmit  themselves,  they 
would  need  to  convert  to  the  proposed 
transaction  standards.  Specific 
technology  limitations  of  existing 
systems  could  affect  the  complexity  of 
the  conversion.  For  example,  some 
entities  may  only  have  a  minimum  level 
of  secxirity  and  procedures  in  place  and 
therefore  may  require  a  full  upgrade, 
while  others  may  already  have  a  very 
sophisticated  system  and  procedures 
and  require  very  little  enhancement. 

3.  Cost  of  Conversion 

We  expect  that  most  providers,  health 
plans,  and  clearinghouses  that  transmit 
or  store  data  electronically  have  already 
implemented  some  seciuity  measures 
and  will  primarily  need  to  assess 
existing  security,  identify  areas  of  risk, 
and  implement  additional  measures.  We 
cannot  estimate  the  per-entity  cost  of 
implementation  because  there  is  no 
information  available  regarding  the 
extent  to  which  providers',  plans',  and 
clearinghouses'  current  security 
practices  are  deficient.  Moreover,  some 
security  solutions  are  almost  cost-free  to 
implement  (e.g.,  reminding  employees 
not  to  post  passwords  on  their  monitors) 
while  others  are  not. 

Affected  entities  will  have  many 
choices  regarding  how  they  will 
implement  security.  Some  may  choose 
to  assess  security  using  in-house  staff, 


while  others  will  utilize  consultants. 
Practice  management  software  vendors 
may  also  provide  security  consultation 
services  to  their  customers.  Entities  may 
also  choose  to  implement  seciuity 
measures  that  require  hardware  or 
software  purchases  at  the  time  they  do 
routine  equipment  upgrades. 

The  security  requirements  we  are 
proposing  were  developed  with 
considerable  input  from  the  health  care 
industry,  including  providers,  health 
plans,  clearinghouses,  vendors,  and 
standards  organizations.  Industry 
members  strongly  advocated  this 
flexible  approach,  which  permits  each 
affected  entity  to  develop  cost-effective 
seciirity  measures.  We  believe  that  this 
approach  will  yield  the  lowest 
implementation  cost  to  industry  while 
assimng  that  health  information  is 
safeguarded.  We  soUcit  input  regarding 
implementation  costs. 

We  are  unable  to  estimate,  of  the 
nation's  4  million-plus  health  plans  and 
1.2  million-plus  providers,  the  number 
of  entities  that  would  require  security 
systems  and  procedures  because  they 
conduct  electronic  transactions  or 
maintain  electronic  health  information. 
Nor  are  we  able  to  estimate  the  niunber 
of  entities  that  neither  conduct 
electronic  transactions  nor  maintain 
electronic  health  information  but  may 
choose  to  do  so  at  some  future  time. 
(These  would  be  entities  that  send  and 
receive  paper  transactions  and  maintain 
paper  records  and  thus  would  not  be 
affected  because  they  would  have  no 
need  to  implement  security  standards.) 
However,  we  are  aware  of  the  possibility 
that  those  small  entities  that  currently 
process  claims  electronically  or 
maintain  electronic  health  information 
may  not  be  able  to  continue  to  do  so  due 
to  the  cost  of  establishing  security 
systems  to  meet  the  requirements  of  the 
proposed  seciirity  standard.  Those 
entities  that  are  not  able  to  bill  and 
exchange  health  information 
electronically  may  use  clearinghouses. 
We  believe  that  the  proposed  security 
standard  represents  the  minimum 
necessary  for  adequate  protection  of 
health  information  in  an  electronic 
format.  As  discussed  earlier  in  this 
preamble,  the  security  requirements  are 
both  scalable  and  technically  flexible; 
and  while  the  law  requires  each  health 
plan  that  is  not  a  small  plan  to  comply 
with  the  security  and  electronic 
signature  requirements  no  later  than  24 
months  after  the  effective  date  of  the 
final  rule,  small  plans  will  be  allowed 
an  additional  12  months  to  comply. 

Since  we  are  unable  to  estimate  the 
number  of  entities,  we  are  also  unable 
to  estimate  the  cost  to  the  entities  that 
will  process  electronic  transactions. 
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However,  we  believe  that  the  cost  of 
establishing  security  systems  and 
procedures  is  a  portion  of  the  costs 
associated  with  converting  to  the 
transaction  standards  that  are  required 
under  HIPAA. 

This  discussion  on  conversion  costs 
relates  only  to  health  plans,  health  care 
providers,  and  health  care 
clearinghouses  that  are  required  to 
follow  the  security  standard  to 
maintain,  transmit  or  receive  electronic 
health  information.  Other  entities  would 
not  be  required  to  follow  the  security 
standard  and  procedures  until  they 
choose  to  maintain,  transmit,  or  receive 
electronic  health  information.  The  cost 
of  establishing  security  systems  and 
procedures  for  entities  that  do  not 
transmit,  receive  or  maintain  health 
information  electronically  is  not 
included  in  our  estimates. 

VII.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  tne 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

As  discussed  below,  we  are  soliciting 
comment  on  the  recordkeeping 
requirements,  as  referenced  in  §  142.308 
of  this  document.  In  addition,  we  are 
soliciting  comment  on  the  applicability 
of  the  PRA  as  it  may  relate  to  the 
requirement  to  use  the  standard  adopted 
in  §  142.310  of  this  regulation. 

Section  1 42.308    Security  Standard 

In  siunmary,  each  entity  designated  in 
§  142.302  must  maintain  documentation 
demonstrating  the  development, 
implementation,  and  maintenance  of 
appropriate  security  measures  that 
include,  at  a  minimum,  the 
requirements  and  implementation 
features  set  forth  in  this  section.  In 
addition,  entities  must  maintain 
necessary  documentation  to 


demonstrate  that  these  measures  have 
been  periodically  reviewed,  validated, 
updated,  and  kept  current. 

While  we  solicit  comment  on  these 
recordkeeping  requirements  we 
explicitly  solicit  comment  on  the 
burden  associated  with  maintaining 
documentation  related  to  the 
implementation  the  requirements  set 
forth  in  §  142.308.  Since  the  level  of 
documentation  necessary  to 
demonstrate  compliance  with  these 
requirements  is  dependent  upon 
individual  business  needs  and  the  fact 
that  we  do  not  prescribe  the  form, 
format,  or  degree  of  documentation 
necessary  to  demonstrate  compliance, 
we  are  currently  unable  to  accurately 
estimate  the  degree  of  recordkeeping 
burden  that  will  be  experienced  by  the 
varying  entities.  Therefore,  commentors 
should  provide  an  estimate  of:  (1)  the 
initial  recordkeeping  burden  associated 
with  meeting  these  requirements  and  (2) 
the  recordkeeping  burden  associated 
with  maintaining  documentation  to 
demonstrate  that  the  measures  have 
been  periodically  reviewed,  validated, 
updated,  and  kept  current. 

Below  is  a  discussion  of  the 
applicability  of  the  PRA  as  it  may  relate 
to  the  adoption  of  the  standard 
referenced  in  §  142.310  of  this 
regulation. 


Section  142.310 
Standard 


Electronic  Signature 


In  summary,  any  entity  electing  to  use 
an  electronic  signature  in  a  transaction 
as  defined  in  §  142.103,  or  if  an 
electronic  signature  is  required  by  a 
transaction  standard  adopted  by  the 
Secretary,  the  entity  must  apply  the 
electronic  signature  standard  described 
in  paragraph  (b)  of  this  section  to  that 
transaction. 

Discussion 

The  emerging  and  increasing  use  of 
health  care  EDI  standards  and 
transactions  raises  the  issue  of  the 
applicability  of  the  PRA.  The  question 
arises  whether  a  regulation  that  adopts 
an  EDI  standard  used  to  exchange 
certain  information  constitutes  an 
information  collection  subject  to  the 
PRA. 

In  particular,  we  are  still  considering 
whether  the  use  of  any  EDI  transaction 
standard,  such  as  the  electronic 
signature  described  in  this  regulation, 
should  be  viewed  or  regarded  as  a 
standardized  electronic  collection  of 
information.  If  it  is  a  standardized 
electronic  information  collection,  then 
the  requirement  by  the  Federal 
government  on  the  industry  to  accept 
and  tran^nit  the  information  may  be 


subject  to  OMB  review  and  approval 
under  the  PRA. 

We  invite  public  comment  on  the 
issues  discussed  above.  If  the 
requirements,  as  set  forth  in  §  142.310 
are  determined  to  be  subject  to  the  PRA. 
we  will  submit  these  requirements  to 
OMB  for  PRA  approval.  If  you  comment 
on  these  information  collection  and 
recordkeeping  requirements,  please  e- 
mail  comments  to  JBurkel@hcfa.gov 
(Attn:  HCFA-0049)  or  mail  copies 
directly  to  the  following: 

Health  Care  Financing  Administration, 
Office  of  Information  Services. 
Security  and  Standards  Group, 
Division  of  HCFA  Enterprise 
Standards,  Room  N2-14-26.  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850.  Attn:  John  Burke  HCFA- 
0049.  HCFA  Reports  Clearance  Officer 

And 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Attn:  AlHson  Herron  Eydt, 
HCFA  Desk  Officer 

List  of  Subiects  in  45  CFR  Part  142 

Administrative  practice  and 
procedure,  Health  facilities.  Health 
insurance.  Hospitals,  Medicaid, 
Medicare,  Report  and  recordkeeping 
requirement. 

45  CFR  subtitle  A,  subchapter  B, 
would  be  amended  by  adding  part  42  to 
read  as  follows: 

Note  to  Reader  This  proposed  rule  is  one 
of  several  propwsed  rules  that  are  being 
published  to  implement  the  administrative 
simplification  provisions  of  the  Health 
Insurance  Portability  and  Accountability  Act 
of  1996.  We  propose  to  establish  a  new  45 
CFR  Part  142.  Proposed  Subpart  A— General 
Provisions  is  exactly  the  same  in  each  rule 
unless  we  have  added  new  sections  or 
definitions  to  incorporate  additional  general 
information.  The  subparts  that  follow  relate 
to  the  sfjecific  provisions  announced 
separately  in  each  proposed  rule  When  we 
publish  the  first  final  rule,  each  subsequent 
final  rule  will  revise  or  add  to  the  text  that 
is  set  out  in  the  first  final  rule 

PART  142— ADMINISTRATIVE 
REQUIREMENTS 

Subpart  A — General  Provisions 

Sec. 

142.101  Statutory  basis  and  purpose. 

142.102  Applicability'. 

142.103  Definitions. 

142.104  General  requirements  for  health 
plans. 

142.105  Compliance  using  a  health  care 
clearinghouse. 

142.106  Effective  dates  of  a  modification  to 
a  standard  or  implementation 
specification. 
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Subpart  B — Reserved 

Subpart  C — Security  and  Electronic 
Signature  Standards 

.Sec:. 

142  302     .Applicability  and  scope. 
142  304     DefinUions. 
142  306     Rules  for  the  security  standard. 
142.308     Security  standard. 
142.310    Electronic  signature  standard. 
142.312     Effective  date  of  the  initial 
implementation  of  the  security  and 
electronic  standards. 
Authority:  Sections  1173  and  1175  of  the 
Social  Security  Act  (42  U.S.C.  1320d-2  and 
1320d-4). 

Subpart  A — General  Provisions 

§  1 42. 1 01     Statutory  basis  and  purpose. 

Sections  1171  through  1179  of  the 
Social  Security  Act.  42  U.S.C.  1320d.  as 
added  by  section  262  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996,  require  HHS 
to  adopt  national  standards  for  the 
electronic  exchange  of  health 
infoiTnation  in  the  health  care  system. 
The  purpose  of  the  sections  of  this  part 
is  to  promote  administrative 
simplification. 

§142.102    Applicability. 

(a)  The  standards  adopted  or 
designated  under  this  part  apply,  in 
whole  or  in  part,  to  the  following: 

(1)  A  health  plan. 

(2)  A  health  care  clearinghouse  when 
doing  the  following: 

(i)  Transmitting  a  standard  transaction 
(as  defined  in  §  142.103)  to  a  health  care 
provider  or  health  plan. 

(ii)  Receiving  a  standard  transaction 
from  a  health  care  provider  or  health 
plan. 

(iii)  Transmitting  and  receiving  the 
standard  transactions  when  interacting 
with  another  health  care  clearinghouse. 

(3)  A  health  care  provider  when 
transmitting  an  electronic  transaction  as 
defined  in  §142.103. 

fb)  Means  of  compliance  are  stated  in 
greater  detail  in  §  142.105. 

§142.103    Definitions. 

For  purposes  of  this  part,  the 
following  definitions  apply: 

Code  set  means  any  set  of  codes  used 
for  encoding  data  elements,  such  as 
tables  of  terms,  medical  concepts, 
medical  diagnostic  codes,  or  medical 
procedure  codes. 

Health  care  clearinghouse  means  a 
public  or  private  entity  that  processes  or 
facilitates  the  processing  of  nonstandard 
data  elements  of  health  information  into 
standard  data  elements.  The  entity 
receives  health  care  transactions  from 
health  care  providers  or  other  entities, 
translates  the  data  from  a  given  format 
into  one  acceptable  to  the  intended 


payer  or  payers,  and  forwards  the 
processed  transaction  to  appropriate 
payers  and  clearinghouses.  Billing 
services,  repricing  companies, 
community  health  management 
information  systems,  community  health 
information  systems,  and  "value-added" 
networks  and  switches  are  considered  to 
be  health  care  clearinghouses  for 
purposes  of  this  part. 

Health  care  provider  means  a 
provider  of  services  as  defined  in 
section  1861(u)  of  the  Social  Security 
x^ct,  42  U.S.C.  1395X,  a  provider  of 
medical  or  other  health  services  as 
defined  in  section  1861  (s)  of  the  Social 
Security  Act,  and  any  other  person  who 
furnishes  or  bills  and  is  paid  for  health 
care  services  or  supplies  in  the  normal 
course  of  business. 

Health  information  means  any 
information,  whether  oral  or  recorded  in 
any  form  or  medium,  that — 

(1)  Is  created  or  received  by  a  health 
care  provider,  health  plan,  public  health 
authority,  employer,  life  insurer,  school 
or  university,  or  health  care 
clearinghouse;  and 

(2)  Relates  to  the  past,  present,  or 
future  physical  or  mental  health  or 
condition  of  an  individual,  the 
provision  of  health  care  to  an 
individual,  or  the  past,  present,  or 
future  payment  for  the  provision  of 
health  care  to  an  individual. 

Health  plan  means  an  individual  or 
group  plan  that  provides,  or  pays  the 
cost  of,  medical  care.  Health  plan 
includes  the  following,  singly  or  in 
combination: 

(1)  Group  health  plan.  A  group  health 
plan  is  an  employee  welfare  benefit  plan 
(as  currently  defined  in  section  3(1)  of 
the  Employee  Retirement  Income  and 
Security  Act  of  1974,  29  U.S.C.  1002(1)), 
including  insured  and  self-insured 
plans,  to  the  extent  that  the  plan 
provides  medical  care,  including  items 
and  services  paid  for  as  medical  care,  to 
employees  or  their  dependents  directly 
or  through  insurance,  or  otherwise, 

and — 

(i)  Has  50  or  more  participants;  or 
(ii)  Is  administered  by  an  entity  other 

than  the  employer  that  established  and 

maintains  the  plan. 

(2)  Health  insurance  issuer.  A  health 
insurance  issuer  is  an  insurance 
company,  insurance  service,  or 
insurance  organi2ation  that  is  licensed 
to  engage  in  the  business  of  insurance 
in  a  State  and  is  subject  to  State  law  that 
regulates  insurance. 

(3)  Health  maintenance  organization. 
A  health  maintenance  organization  is  a 
Federally  qualified  health  maintenance 
organization,  an  organization  recognized 
as  a  health  maintenance  organization 
under  State  law,  or  a  similar 


organization  regulated  for  solvency 
under  State  law  in  the  same  manner  and 
to  the  same  extent  as  such  a  health 
maintenance  organization. 

(4)  Part  A  or  Part  B  of  the  Medicare 
program  under  title  XVIII  of  the  Social 
Security  Act. 

(5)  The  Medicaid  program  under  title 
XIX  of  the  Social  Security  Act. 

(6)  A  Medicare  supplemental  policy 
(as  defined  in  section  1882(g)(1)  of  the 
Social  Security  Act,  42  U.S.C.  1395ss). 

(7)  A  long-term  care  policy,  including 
a  nursing  home  fixed-indemnity  policy. 

(8)  An  employee  welfare  benefit  plan 
or  any  other  arrangement  that  is 
established  or  maintained  for  the 
purpose  of  offering  or  providing  health 
benefits  to  the  employees  of  two  or  more 
employers. 

(9)  The  health  care  program  for  active 
military  personnel  under  title  10  of  the 
United  States  Code. 

(10)  The  veterans  health  care  program 
under  38  U.S.C.  chapter  17. 

(11)  The  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS).  as  defined  in  10  U.S.C. 
1072(4). 

(12)  The  Indian  Health  Service 
program  under  the  Indian  Health  Care 
Improvement  Act  (25  U.S.C.  1601  et 
seq.). 

(13)  The  Federal  Employees  Health 
Benefits  Program  under  5  U.S.C.  chapter 
89. 

(14)  Any  other  individual  or  group 
health  plan,  or  combination  thereof,  that 
provides  or  pays  for  the  cost  of  medical 
care. 

Medical  care  means  the  diagnosis, 
cure,  mitigation,  treatment,  or 
prevention  of  disease,  or  amounts  paid 
for  the  purpose  of  affecting  any  body 
structure  or  function  of  the  body; 
amounts  paid  for  transportation 
primarily  for  and  essential  to  these 
items;  and  amounts  paid  for  insurance 
covering  the  items  and  the 
transportation  specified  in  this 
definition. 

Participant  means  any  employee  or 
former  employee  of  an  employer,  or  any 
member  or  former  member  of  an 
employee  organization,  who  is  or  may 
become  eligible  to  receive  a  benefit  of 
any  type  from  an  employee  benefit  plan 
that  covers  employees  of  that  employer 
or  members  of  such  an  organization,  or 
whose  beneficiaries  may  be  eligible  to 
receive  any  of  these  benefits. 
"Employee"  includes  an  individual  who 
is  treated  as  an  employee  under  section 
401(c)(1)  of  the  Internal  Revenue  Code 
of  1986  (26  U.S.C.  401(c)(1)). 

Small  health  plan  means  a  group 
health  plan  or  individual  health  plan 
with  fewer  than  50  participants. 
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Standard  means  a  set  of  rules  for  a  set 
of  codes,  data  elements,  transactions,  or 
identifiers  promulgated  either  by  an 
organization  accredited  by  the  American 
National  Standards  Institute  or  HHS  for 
the  electronic  transmission  of  health 
information. 

Transaction  means  the  exchange  of 
information  between  two  parties  to 
carry  out  financial  and  administrative 
activities  related  to  health  care.  It 
includes  the  following: 

(1)  Health  claims  or  equivalent 
encounter  information. 

(2)  Health  care  payment  and 
remittance  advice. 

(3)  Coordination  of  benefits. 

(4)  Health  claims  status. 

(5)  Enrollment  and  disenroUment  in  a 
health  plan. 

(6)  Eligibility  for  a  health  plan. 

(7)  Health  plan  premium  payments. 

(8)  Referral  certification  and 
authorization. 

(9)  First  report  of  injury. 

(10)  Health  claims  attachments. 

(11)  Other  transactions  as  the 
Secretary  may  prescribe  by  regulation. 

§  1 42. 1 04    General  requirements  for  health 
plans. 

If  a  person  conducts  a  transaction  (as 
defined  in  §  142.103)  with  a  health  plan 
as  a  standard  transaction,  the  following 
apply: 

(a)  The  health  plan  may  not  refuse  to 
conduct  the  transaction  as  a  standard 
transaction. 

(b)  The  health  plan  may  not  delay  the 
transaction  or  otherwise  adversely 
affect,  or  attempt  to  adversely  affect,  the 
person  or  the  transaction  on  the  ground 
that  the  transaction  is  a  standard 
transaction. 

(c)  The  health  information  transmitted 
and  received  in  connection  with  the 
transaction  must  be  in  the  form  of 
standard  data  elements  of  health 
information. 

(d)  A  health  plan  that  conducts 
transactions  through  an  agent  must 
assure  that  the  agent  meets  all  the 
requirements  of  this  part  that  apply  to 
the  health  plan. 

§  142.105    Compliance  using  a  health  care 
clearinghouse. 

(a)  Any  person  or  other  entity  subject 
to  the  requirements  of  this  part  may 
meet  the  requirements  to  accept  and 
transmit  standard  transactions  by 
either — 

(1)  Transmitting  and  receiving 
standard  data  elements;  or 

(2)  Submitting  nonstandard  data 
elements  to  a  health  care  clearinghouse 
for  processing  into  standard  data 
elements  and  transmission  by  the  health 
care  clearinghouse  and  receiving 


standard  data  elements  through  the 
health  care  clearinghouse. 

(b)  The  transmission,  under  contract, 
of  nonstandard  data  elements  between  a 
health  plan  or  a  health  care  provider 
and  its  agent  health  care  clearinghouse 
is  not  a  violation  of  the  requirements  of 
this  part. 

§  142.106    Effective  dates  of  a  modification 
to  a  standard  or  implementation 
specification. 

HHS  may  modif\'  a  standard  or 
implementation  specification  after  the 
first  year  in  which  HHS  requires  the 
standard  or  implementation 
specification  to  be  used,  but  not  more 
frequently  than  once  every  12  months. 
If  HHS  adopts  a  modification  to  a 
standard  or  implementation 
specification,  the  implementation  date 
of  the  modified  standard  or 
implementation  specification  may  be  no 
earlier  than  180  days  following  the 
adoption  of  the  modification.  HHS 
determines  the  actual  date,  taking  into 
account  the  time  needed  to  comply  due 
to  the  nature  and  extent  of  the 
modification.  HHS  may  extend  the  time 
for  compliance  for  small  health  plans. 

Subpart  B— [Reserved] 

Subpart  C-^-Security  and  Electronic 
Signature  Standards 

§  142.302    Applicability  and  scope. 

The  standards  adopted  or  designated 
under  this  subpart  apply,  in  whole  or  in 
part,  to  the  following: 

(a)  A  health  plan. 

(b)  A  health  care  clearinghouse  or 
health  care  provider  that  takes  one  of 
the  following  actions: 

(1)  Processes  any  electronic 
transmission  between  any  combination 
of  health  care  entities  listed  in  this 
section. 

(2)  Electronically  maintains  any 
health  information  used  in  an  electronic 
transmission  that  has  been  sent  or 
received  between  any  combination  of 
health  care  entities  listed  in  this  section. 

§142.304    Definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  apply: 

Access  refers  to  the  ability  or  the 
means  necessary  to  read,  write,  modify, 
or  communicate  data/information  or 
otherwise  make  use  of  any  system 
resource. 

Access  control  refers  to  a  method  of 
restricting  access  to  resources,  allowing 
only  privileged  entities  access.  Types  of 
access  control  include,  among  others, 
mandatory  access  control,  discretionary- 
access  control,  time-of-day,  and 
classification. 


Authentication  refers  to  the 
corroboration  that  an  entity  is  the  one 
claimed. 

Contingency  plan  refers  to  a  plan  for 
responding  to  a  system  emergency.  The 
plan  includes  performing  backups, 
preparing  critical  facilities  that  can  be 
used  to  facilitate  continuity  of 
operations  in  the  event  of  an  emergency, 
and  recovering  from  a  disaster. 

Encryption  (or  encipherment)  refers  to 
transforming  confidential  plaintext  into 
ciphertext  to  protect  it.  An  encryption 
algorithm  combines  plaintext  with  other 
values  called  keys,  or  ciphers,  so  the 
data  becomes  unintelligible.  Once 
encrypted,  data  can  be  stored  or 
transmitted  over  unsecured  lines. 
Decrypting  data  reverses  the  encn,ption 
algorithm  process  and  makes  the 
plaintext  available  for  further 
processing. 

Password  refers  to  confidential 
authentication  information  composed  of 
a  string  of  characters. 

Role-based  access  control  (RBAC)  is 
an  alternative  to  traditional  access 
control  models  (e.g.,  discretionan,-  or 
non-discretionary-  access  control 
policies)  that  permits  the  specification 
and  enforcement  of  enterprise-specific 
security  policies  in  a  way  that  maps 
more  naturally  to  an  organization's 
structure  and  business  activities.  With 
RBAC,  rather  than  attempting  to  map  an 
organization's  security  policy  to  a 
relatively  low-level  set  of  technical 
controls  (typically,  access  control  lists), 
each  user  is  assigned  to  one  or  more 
predefined  roles,  each  of  which  has 
been  assigned  the  various  privileges 
needed  to  perform  that  role. 

Token  refers  to  a  physical  item 
necessary  for  user  identification  when 
used  in  the  context  of  authentication. 
For  example,  an  electronic  device  that 
can  be  inserted  in  a  door  or  a  computer 
system  to  obtain  access. 

User-based  access  refers  to  a  security 
mechanism  used  to  grant  users  of  a 
system  access  based  upon  the  identity  of 
the  user. 

§  142.306    Rules  for  the  security  standard. 

(a)  An  entity  must  apply  the  security 
standard  described  in  §  142.308  to  all 
health  information  pertaining  to  an 
individual  that  is  electronically 
maintained  or  electronically 
transmitted. 

(b)  If  a  health  care  clearinghouse  is 
part  of  a  larger  organization,  it  must 
assure  that  all  health  information 
pertaining  to  an  individual  is  protected 
from  unauthorized  access  by  the  larger 
organization. 
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§142.308    Security  standard. 

Each  entity  designated  in  §  142.302 
must  assess  potential  risks  and 
vulnerabilities  to  the  individual  health 
data  in  its  possession  and  develop, 
implement,  and  maintain  appropriate 
security  measures.  These  measures  must 
be  documented  and  kept  current,  and 
must  include,  at  a  minimum,  the 
following  requirements  and 
implenientation  features: 

(a)  Administrative  procedures  to 
guard  data  integrity,  confidentiality, 
and  availability  (documented,  formal 
practices  to  manage  the  selection  and 
execution  of  security  measures  to 
protect  data,  and  to  manage  the  conduct 
of  personnel  in  relation  to  the  protection 
of  data).  These  procedures  include  the 
following  requirements: 

(1)  Certification.  (The  technical 
evaluation  performed  as  part  of,  and  in 
support  of,  the  accreditation  process 
that  establishes  the  extent  to  which  a 
particular  computer  system  or  network 
design  and  implementation  meet  a  pre- 
specified  set  of  security  requirements. 
This  evaluation  may  be  performed 
internally  or  by  an  external  accrediting 
agency.) 

(2)  A  chain  of  trust  partner  agreement 
(a  contract  entered  into  by  two  business 
partners  in  which  the  partners  agree  to 
electronically  exchange  data  and  protect 
the  integrity  and  confidentiality  of  the 
data  exchanged). 

(3)  A  contingency  plan,  a  routinely 
updated  plan  for  responding  to  a  system 
emergency,  that  includes  performing 
backups,  preparing  critical  facilities  that 
can  be  used  to  facilitate  continuity  of 
operations  in  the  event  of  an  emergency, 
and  recovering  from  a  disaster.  The  plan 
must  include  all  of  the  following 
implementation  features: 

(i)  An  applications  and  data  criticality 
analysis  (an  entity's  formal  assessment 
of  the  sensitivity,  vulnerabilities,  and 
security  of  its  programs  and  information 
it  receives,  manipulates,  stores,  and/or 
transmits). 

(ii)  Data  backup  plan  (a  documented 
and  routinely  updated  plan  to  create 
and  maintain,  for  a  specific  period  of 
time,  retrievable  exact  copies  of 
information). 

(iii)  A  disaster  recovery  plan  (the  part 
of  an  overall  contingency  plan  that 
contains  a  process  enabling  an 
enterprise  to  restore  any  loss  of  data  in 
the  event  of  fire,  vandalism,  natural 
disaster,  or  system  failure). 

(iv)  Emergency  mode  operation  plan 
(the  part  of  an  overall  contingency  plan 
that  contains  a  process  enabling  an 
enterprise  to  continue  to  operate  in  the 
event  of  fire,  vandalism,  natural 
disaster,  or  system  failure). 


(v)  Testing  and  revision  procedures 
(the  documented  process  of  periodic 
testing  of  written  contingency  plans  to 
discover  weaknesses  and  the  subsequent 
process  of  revising  the  documentation. 

if  necessary). 

(4)  Formal  mechanism  for  processing 
records  (documented  policies  and 
procedures  for  the  routine,  and 
nonroutine,  receipt,  manipulation, 
storage,  dissemination,  transmission, 
and/or  disposal  of  health  information). 

(5)  Information  access  control  (formal, 
documented  policies  and  procedures  for 
granting  different  levels  of  access  to 
health  care  information)  that  includes 
all  of  the  following  implementation 
features: 

(i)  Access  authorization  (information- 
use  policies  and  procedures  that 
establish  the  rules  for  granting  access, 
(for  example,  to  a  terminal,  transaction, 
program,  process,  or  some  other  user.) 

(ii)  Access  establishment  (security 
policies  and  rules  that  determine  an 
entity's  initial  right  of  access  to  a 
terminal,  transaction,  program,  process 
or  some  other  user). 

(iii)  Access  modification  (security 
policies  and  rules  that  determine  the 
types  of.  and  reasons  for.  modification 
to  an  entity's  established  right  of  access, 
to  a  terminal,  transaction,  program, 
process,  or  some  other  user.) 

(6)  Internal  audit  (in-house  review  of 
the  records  of  system  activity  (such  as 
logins,  file  accesses,  and  security 
incidents)  maintained  by  an 
organization). 

(7)  Persoruiel  security  (all  personnel 
who  have  access  to  any  sensitive 
information  have  the  required 
authorities  as  well  as  all  appropriate 
clearances)  that  includes  all  of  the 
following  implementation  features: 

(i)  Assuring  supervision  of 
maintenance  personnel  by  an 
authorized,  knowledgeable  person. 
These  procedures  are  documented 
formal  procedures  and  instructions  for 
the  oversight  of  maintenance  personnel 
when  the  personnel  are  near  health 
information  pertaining  to  an  individual. 

(ii)  Maintaining  a  record  of  access 
authorizations  (ongoing  documentation 
and  review  of  the  levels  of  access 
granted  to  a  user,  program,  or  procedure 
accessing  health  information). 

(iii)  Assuring  that  operating  and 
maintenance  personnel  have  proper 
access  authorization  (formal 
documented  policies  and  procedures  for 
determining  the  access  level  to  be 
granted  to  individuals  working  on,  or 
near,  health  information). 

(iv)  Establishing  personnel  clearance 
procedures  (a  protective  measure 
applied  to  determine  that  an 
individual's  access  to  sensitive 


unclassified  automated  information  is 
admissible). 

(v)  Establishing  and  maintaining 
personnel  security  policies  and 
procedures  (formal,  documentation  of 
procedures  to  ensure  that  all  personnel 
who  have  access  to  sensitive 
information  have  the  required  authority 
as  well  as  appropriate  clearances). 

(vi)  Assuring  tnat  system  users, 
including  maintenance  personnel, 
receive  security  awareness  training. 

(8)  Security  configuration 
management  (measures,  practices,  and 
procedures  for  the  security  of 
information  systems  that  must  be 
coordinated  and  integrated  with  each 
other  and  other  measures,  practices,  and 
procedures  of  the  organization 
established  in  order  to  create  a  coherent 
system  of  security)  that  includes  all  of 
the  following  implementation  features: 

(i)  Documentation  (written  security 
plans,  rules,  procedures,  and 
instructions  concerning  all  components 
of  an  entity's  security). 

(ii)  Hardware  and  software 
installation  and  maintenance  review 
and  testing  for  security  features  (formal, 
documented  procedures  for  connecting 
and  loading  new  equipment  and 
programs,  periodic  review  of  the 
maintenance  occurring  on  that 
equipment  and  programs,  and  periodic 
security  testing  of  the  security  attributes 
of  that  hardware/software). 

(iii)  Inventory  (the  formal, 
documented  identification  of  hardware 
and  software  assets). 

(iv)  Security  testing  (process  used  to 
determine  that  the  security  features  of  a 
system  are  implemented  as  designed 
and  that  they  are  adequate  for  a 
proposed  applications  environment;  this 
process  includes  hands-on  functional 
testing,  penetration  testing,  and 
verification). 

(v)  Virus  checking.  (The  act  of 
running  a  computer  program  that 
identifies  and  disables: 

(A)  Another  "virus"  computer 
program,  typically  hidden,  that  attaches 
itself  to  other  programs  and  has  the 
ability  to  replicate. 

(B)  A  code  fragment  (not  an 
independent  program)  that  reproduces 
by  attaching  to  another  progremi. 

(C)  A  code  embedded  within  a 
program  that  causes  a  copy  of  itself  to 
be  inserted  in  one  or  more  other 
programs.) 

(9)  Security  incident  procedures 
(formal  documented  instructions  for 
reporting  security  breaches)  that  include 
all  of  the  following  implementation 
features: 

(i)  Report  procedures  (documented 
formal  mechanism  employed  to 
document  security  incidents). 
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(ii)  Response  procedures  (documented 
formal  rules  or  instructions  for  actions 
to  be  taken  as  a  result  of  the  receipt  of 
a  security  incident  report). 

(10)  Security  management  process 
(creation,  administration,  and  oversight 
of  policies  to  ensure  the  prevention, 
detection,  containment,  and  correction 
of  security  breaches  involving  risk 
analysis  and  risk  management).  It 
includes  the  establishment  of 
accountability,  management  controls 
(policies  and  education),  electronic 
controls,  physical  security,  and 
penalties  for  the  abuse  and  misuse  of  its 
assets  (both  physical  and  electronic) 
that  includes  all  of  the  following 
implementation  features: 

(i)  Risk  analysis,  a  process  whereby 
cost-effective  security/control  measures 
may  be  selected  by  balancing  the  costs 
of  various  security/control  measures 
against  the  losses  that  would  be 
expected  if  these  measures  were  not  in 
place. 

(ii)  Risk  management  (process  of 
assessing  risk,  taking  steps  to  reduce 
risk  to  an  acceptable  level,  and 
maintaining  that  level  of  risk). 

(iii)  Sanction  policies  and  procedures 
(statements  regarding  disciplinary 
actions  that  are  communicated  to  all 
employees,  agents,  and  contractors;  for 
example,  verbal  warning,  notice  of 
disciplinary  action  placed  in  personnel    ■ 
files,  removal  of  system  privileges, 
termination  of  employment,  and 
contract  penalties).  They  must  include 
employee,  agent,  and  contractor  notice 
of  civil  or  criminal  penalties  for  misuse 
or  misappropriation  of  health 
information  and  must  make  employees, 
agents,  and  contractors  aware  that 
violations  may  result  in  notification  to 
law  enforcement  officials  and 
regulatory,  accreditation,  and  licensure 
organizations. 

(iv)  Security  policy  (statement(s)  of 
information  values,  protection 
responsibilities,  and  organization 
commitment  for  a  system).  This  is  the 
framework  within  which  an  entity 
establishes  needed  levels  of  information 
security  to  achieve  the  desired 
confidentiality  goals. 

(11)  Termination  procedures  (formal 
documented  instructions,  which 
include  appropriate  security  measures, 
for  the  ending  of  an  employee's 
employment  or  an  internal/external 
user's  access)  that  include  procedures 
for  all  of  the  following  implementation 
features: 

(i)  Changing  locks  (a  documented 
procedure  for  changing  combinations  of 
locking  mechanisms,  both  on  a 
recurring  basis  and  when  personnel 
knowledgeable  of  combinations  no 
longer  have  a  need  to  know  or  require 


access  to  the  protected  facility  or 
system). 

(ii)  Removal  from  access  lists 
(physical  eradication  of  an  entity's 
access  privileges). 

(iii)  Removal  of  user  account(s) 
(termination  or  deletion  of  an 
individual's  access  privileges  to  the 
information,  services,  and  resources  for 
which  they  currently  have  clearance, 
authorization,  and  need-to-know  when 
such  clearance,  authorization  and  need- 
to-know  no  longer  exists). 

(iv)  Turning  in  of  keys,  tokens,  or 
cards  that  allow  access  (formal, 
documented  procedure  to  ensure  all 
physical  items  that  allow  a  terminated 
employee  to  access  a  property,  building, 
or  equipment  are  retrieved  from  that 
employee,  preferably  before 
termination). 

(12)  Training  (education  concerning 
the  vulnerabilities  of  the  health 
information  in  an  entity's  possession 
and  ways  to  ensure  the  protection  of 
that  information)  that  includes  all  of  the 
following  implementation  features: 

(i)  Awareness  training  for  all 
personnel,  including  management 
personnel  (in  security  awareness, 
including,  but  not  limited  to.  password 
maintenance,  incident  reporting,  and 
viruses  and  other  forms  of  malicious 
software). 

(ii)  Periodic  security  reminders 
(employees,  agents,  and  contractors  are 
made  aware  of  security  concerns  on  an 
ongoing  basis). 

(iii)  User  education  concerning  virus 
protection  (training  relative  to  user 
awareness  of  the  potential  harm  that  can 
be  caused  by  a  virus,  how  to  prevent  the 
introduction  of  a  virus  to  a  computer 
system,  and  what  to  do  if  a  virus  is 
detected). 

(iv)  User  education  in  importance  of 
monitoring  log-in  success  or  failure  and 
how  to  report  discrepancies  (training  in 
the  user's  responsibility  to  ensure  the 
security  of  health  care  information). 

(v)  User  education  in  password 
management  (type  of  user  training  in  the 
rules  to  be  followed  in  creating  and 
changing  passwords  and  the  need  to 
keep  them  confidential). 

(b)  Physical  safeguards  to  guard  data 
integrity,  confidentiality,  and 
availability.  Protection  of  physical 
computer  systems  and  related  buildings 
and  equipment  from  fire  and  other 
natural  and  environmental  hazards,  as 
well  as  from  intrusion.  It  covers  the  use 
of  locks,  keys,  and  admini.strative 
measures  used  to  control  access  to 
computer  systems  and  facilities. 
Physical  .safeguards  must  include  all  of 
the  following  requirements  and 
implementation  features: 


(1)  Assigned  security  responsibility 
(practices  established  by  management  to 
manage  and  supervise  the  execution  and 
use  of  security  measures  to  prote(,t  data 
and  to  manage  and  super\'ise  the 
conduct  of  personnel  in  relation  to  the 
protection  of  data). 

(2)  Media  controls  (formal. 
documented  policies  and  procedures 
that  govern  the  receipt  and  removal  of 
hardware/software  [such  as  diskettes 
and  tapes)  into  and  out  of  a  facility)  that 
include  all  of  the  following 
implementation  features: 

(i)  Access  control. 

(ii)  Accountability  (the  property  that 
ensures  that  the  actions  of  an  entity  can 
be  traced  uniquely  to  that  entity), 

(iii)  Data  backup  (a  retrievabie.  exact 
copy  of  information). 

(iv)  Data  storage  (the  retention  of 
health  care  information  pertaining  to  an 
individual  in  an  electronic  format). 

(v)  Disposal  (final  disposition  of 
electronic  data,  and/or  the  hardware  on 
which  electronic  data  is  stored). 

(3)  Physical  access  controls  (limited 
access)  (formal,  documented  policies 
and  procedures  to  be  followed  to  limit 
physical  access  to  an  entity  while 
ensuring  that  properly  authorized  access 
is  allowed)  that  include  all  of  the 
following  implementation  features: 

(i)  Disaster  recovery  (the  process 
enabling  an  entity  to  restore  any  loss  of 
data  in  the  event  of  fire,  vandalism, 
natural  disaster,  or  system  failure). 

(ii)  An  emergency  mode  operation 
(access  controls  in  place  that  enable  an 
entity  to  continue  to  operate  in  the 
event  of  fire,  vandalism,  natural 
disaster,  or  system  failure). 

(iii)  Equipment  control  (into  and  out 
of  site)  (documented  security 
procedures  for  bringing  hardware  and 
software  into  and  out  of  a  facility  and 
for  maintaining  a  record  of  that 
equipment.  This  includes,  but  is  not 
limited  to,  the  marking,  handling,  and 
disposal  of  hardware  and  storage 
media.) 

(iv)  A  facility  security  plan  (a  plan  to 
safeguard  the  premises  and  building 
(exterior  and  interior)  from 
unauthorized  physical  access  and  to 
safeguard  the  equipment  therein  from 
unauthorized  physical  access, 
tampering,  and  theft). 

(v)  Procedures  for  verifying  access 
authorizations  before  granting  physical 
access  (formal,  documented  policies  and 
instructions  for  validating  the  access 
privileges  of  an  entity  before  granting 
those  privileges). 

(vi)  Maintenance  records 
(documentation  of  repairs  and 
modifications  to  the  physical 
components  of  a  facility,  such  as 
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hardware,  software,  walls,  doors,  and 
locks). 

(vii)  Need-to-know  procedures  for 
personnel  access  (a  security  principle 
stating  that  a  user  should  have  access 
only  to  the  data  he  or  she  needs  to 
perform  a  particular  function). 

(viii)  Procedures  to  sign  in  visitors 
and  provide  escorts,  if  appropriate 
(formal  documented  procedure 
governing  the  reception  and  hosting  of 
visitors). 

(ix)  Testing  and  revision  (the 
restriction  of  program  testing  and 
revision  to  formally  authorized 
personnel). 

(4)  Policy  and  guidelines  on  work 
station  use  (documented  instructions/ 
procedures  delineating  the  proper 
functions  to  be  performed,  the  manner 
in  which  those  functions  are  to  be 
performed,  and  the  physical  attributes 
of  the  surroundings  of  a  specific 
computer  terminal  site  or  type  of  site, 
dependent  upon  the  sensitivity  of  the 
information  accessed  from  that  site). 

(5)  A  secure  work  station  location 
(physical  safeguards  to  eliminate  or 
minimize  the  possibility  of 
unauthorized  access  to  information;  for 
example,  locating  a  terminal  used  to 
access  sensitive  information  in  a  locked 
room  and  restricting  access  to  that  room 
to  authorized  personnel,  not  placing  a 
terminal  used  to  access  patient 
information  in  any  area  of  a  doctor's 
office  where  the  screen  contents  can  be 
viewed  from  the  reception  area). 

(6)  Security  awareness  training 
(information  security  awareness  training 
programs  in  which  all  employees, 
agents,  and  contractors  must  participate, 
including,  based  on  job  responsibilities, 
customized  education  programs  that 
focus  on  issues  reg^arding  use  of  health 
information  and  responsibilities 
regarding  confidentiality  and  security). 

(c)  Technical  security  senices  to 
guard  data  integrity,  confidentiality, 
and  availability  (the  processes  that  are 
put  in  place  to  protect  information  and 
to  control  individual  access  to 
information).  These  services  include  the 
following  requirements  and 
implementation  features: 

(1)  The  technical  security  services 
must  include  all  of  the  following 
requirements  and  the  specified 
implementation  features: 

(i)  Access  control  that  includes: 

(A)  A  procedure  for  emergency  access 
(documented  instructions  for  obtaining 
necessary  information  during  a  crisis). 
and 

(B)  At  least  one  of  the  following 
implementation  features: 

(1)  Context-based  access  (an  access 
control  procedure  based  on  the  context 
of  a  transaction  (as  opposed  to  being 


based  on  attributes  of  the  initiator  or 
target)). 

(2)  Role-based  access. 

(3)  User-based  access. 

(C)  The  optional  use  of  encryption. 

(ii)  Audit  controls  (mechanisms 
employed  to  record  and  examine  system 
activity). 

(iii)  Authorization  control  (the 
mechanism  for  obtaining  consent  for  the 
use  and  disclosure  of  health 
information)  that  includes  at  least  one  of 
the  following  implementation  features: 

(A)  Role-based  access. 

(B)  User-based  access. 

(iv)  Data  authentication.  (The 
corroboration  that  data  has  not  been 
altered  or  destroyed  in  an  unauthorized 
manner.  Examples  of  how  data 
corroboration  may  be  assured  include 
the  use  of  a  check  sum,  double  keying, 
a  message  authentication  code,  or  digital 
signature.) 

(v)  Entity  authentication  (the 
corroboration  that  an  entity  is  the  one 
claimed)  that  includes: 

(A)  Automatic  logoff  (a  security 
procedure  that  causes  an  electronic 
session  to  terminate  after  a 
predetermined  time  of  inactivity,  such 
as  15  minutes),  and 

(B)  Unique  user  identifier  (a 
combination  name/number  assigned 
and  maintained  in  security  procedures 
for  identifying  and  tracking  individual 
user  identity). 

(C)  At  least  one  of  the  following 
implementation  features: 

(1)  Biometric  identification  (an 
identification  system  that  identifies  a 
human  from  a  measurement  of  a 
physical  feature  or  repeatable  action  of 
the  individual  (for  example,  hand 
geometry,  retinal  scan,  iris  scan, 
fingerprint  patterns,  facial 
characteristics,  DNA  sequence 
characteristics,  voice  prints,  and  hand 
written  signature)). 

[2)  Password. 

[3]  Personal  identification  number 
(PIN)  (a  number  or  code  assigned  to  an 
individual  and  used  to  provide 
verification  of  identity). 

(4)  A  telephone  callback  procedure 
(method  of  authenticating  the  identity  of 
the  receiver  and  sender  of  information 
through  a  series  of  "questions"  and 
"answers"  sent  back  and  forth 
establishing  the  identity  of  each).  For 
example,  when  the  communicating 
systems  exchange  a  series  of 
identification  codes  as  part  of  the 
initiation  of  a  session  to  exchange 
information,  or  when  a  host  computer 
disconnects  the  initial  session  before  the 
authentication  is  complete,  and  the  host 
calls  the  user  back  to  establish  a  session 
at  a  predetermined  telephone  number. 

(5)  Token. 


(2)  [Reserved] 

(d)  Technical  security  mechanisms 
(processes  that  are  put  in  place  to  guard 
against  unauthorized  access  to  data  that 
is  transmitted  over  a  communications 
network). 

(1)  If  an  entity  uses  communications 
or  network  controls,  its  security 
standards  for  technical  security 
mechanisms  must  include  the 
following: 

(i)  The  following  implementation 
features: 

(A)  Integrity  controls  (a  security 
mechanism  employed  to  ensure  the 
validity  of  the  information  being 
electronically  transmitted  or  stored). 

(B)  Message  authentication  (ensuring, 
typically  with  a  message  authentication 
code,  that  a  message  received  (usually 
via  a  network)  matches  the  message 
sent). 

(ii)  One  of  the  following 
implementation  features: 

(A)  Access  controls  (protection  of 
sensitive  communications  transmissions 
over  open  or  private  networks  so  that 
they  cannot  be  easily  intercepted  and 
interpreted  by  parties  other  than  the 
intended  recipient). 

(B)  Encryption. 

(2)  If  an  entity  uses  network  controls 
(to  protect  sensitive  communication  that 
is  transmitted  electronically  over  open 
networks  so  that  it  cannot  be  easily 
intercepted  and  interpreted  by  parties 
other  than  the  intended  recipient),  its 
technical  security  mechanisms  must 
include  all  of  the  following 
implementation  features: 

(i)  Alarm.  (In  communication  systems, 
any  device  that  can  sense  an  abnormal 
condition  within  the  system  and 
provide,  either  locally  or  remotely,  a 
signal  indicating  the  presence  of  the 
abnormality.  The  signal  may  be  in  any 
desired  form  ranging  from  a  simple 
contact  closure  (or  opening)  to  a  time- 
phased  automatic  shutdown  and  restart 
cycle.) 

(ii)  Audit  trail  (the  data  collected  and 
potentially  used  to  facilitate  a  security 
audit). 

(iii)  Entity  authentication  (a 
communications  or  network  mechanism 
to  irrefutably  identify  authorized  users, 
programs,  and  processes  and  to  deny 
access  to  unauthorized  users,  programs, 
and  processes). 

(iv)  Event  reporting  (a  network 
message  indicating  operational 
irregularities  in  physical  elements  of  a 
network  or  a  response  to  the  occurrence 
of  a  significant  task,  typically  the 
completion  of  a  request  for  information). 

§  142.310    Electronic  signature  standard. 

(a)  General  rule.  If  an  entity  elects  to 
use  an  electronic  signature  in  a 
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transaction  as  defined  in  §  142.103,  or  if 
an  electronic  signature  is  required  by  a 
transaction  standard  adopted  by  the 
Secretary,  the  entity  must  apply  the 
electronic  signature  standard  described 
in  paragraph  (b)  of  this  section  to  that 
transaction, 
(b)  Standard. 

(1)  An  electronic  signature  is  the 
attribute  affixed  to  an  electronic 
document  to  bind  it  to  a  particular 
entity.  An  electronic  signature  secures 
the  user  authentication  (proof  of 
claimed  identity)  at  the  time  the 
signature  is  generated;  creates  the 
logical  manifestation  of  signature 
(including  the  possibility  for  multiple 
parties  to  sign  a  document  and  have  the 
order  of  application  recognized  and 
proven);  supplies  additional 
information  such  as  time  stamp  and 
signature  purpose  specific  to  that  user; 
and  ensures  the  integrity  of  the  signed 
document  to  enable  transportability  of 
data,  interoperability,  independent 
verifiability,  and  continuity  of  signature 
capability.  Verifying  a  signature  on  a 
document  verifies  the  integrity  of  the 
document  and  associated  attributes  and 
verifies  the  identity  of  the  signer. 

(2)  The  standard  for  electronic 
signature  is  a  digital  signature.  A 
"digital  signature"  is  an  electronic 
signature  based  upon  cryptographic 
methods  of  originator  authentication, 
computed  by  using  a  set  of  rules  and  a 
set  of  parameters  so  that  the  identitv  of 
the  signer  and  the  integrity  of  the  data 
can  be  verified. 

(c)  Required  implementation  features. 
If  an  entity  uses  electronic  signatures, 
the  signature  method  must  assure  all  of 
the  following  features: 

(1)  Message  integrity  (the  assurance  of 
unaltered  transmission  and  receipt  of  a 
message  from  the  sender  to  the  intended 
recipient). 

(2)  Nonrepudiation  (strong  and 
substantial  evidence  of  the  identitv  of 


the  signer  of  a  message,  and  of  message 
integrity,  sufficient  to  prevent  a  party 
from  successfully  denying  the  origin, 
submission,  or  deliver\'  of  the  message 
and  the  integrity  of  its  contents). 

(3)  User  authentication  (the  provision 
of  assurance  of  the  claimed  identity  of 
an  entity). 

(d)  Optional  implementation  features. 
If  an  entity  uses  electronic  signatures, 
the  entity  may  also  use,  among  others, 
any  of  the  following  implementation 
features: 

(1)  Ability  to  add  attributes  (one 
possible  capability  of  a  digital  signature 
technology;  for  example,  the  ability  to 
add  a  time  stamp  as  part  of  a  digital 
signature). 

(2)  Continuity  of  signature  capabilitv 
(the  concept  that  the  public  verification 
of  a  signature  must  not  compromise  the 
ability  of  the  signer  to  applv  additional 
secure  signatures  at  a  later  date). 

(3)  Countersignatures,  (The  capability 
to  prove  the  order  of  application  oi 
signatures.  This  is  analogous  to  the 
normal  business  practice  of 
countersignatures,  where  a  partv  signs  a 
document  that  has  alreadv  been  signed 
by  another  partv.) 

(4)  Independent  verifiability  (the 
capability  to  verif\-  the  signature 
without  the  cooperation  of  the  signer). 

(5)  Interoperability  (the  applications 
used  on  either  side  of  a  communication, 
between  trading  partners  and/or 
between  internal  components  of  an 
entity,  are  able  to  read  and  correct iv 
interpret  the  information  (.ommunicated 
from  one  to  the  other). 

(6)  Multiple  signatures.  (With  this 
feature,  multiple  parties  are  able  to  sign 
a  document.  Conceptually,  multiple 
signatures  are  simply  appended  to  the 
document.) 

(7)  Transportability  of  data  (the  ability 
of  a  signed  document  to  be  transported 
over  an  insecure  network  to  another 
system,  while  maintaining  the  integritv 
of  the  document,  including  content, 


signatures,  signature  attributes,  and  (if 
present)  document  attributes) 

§  1 42.31 2    Effective  date  of  the  initial 
implementation  of  the  security  and 
electronic  signature  standards. 

(a)  General  rules. 

(1)  Except  for  a  small  health  plan 
(defined  at  §  142.103).  each  entitv 
designated  in  §  142,302  must  comply 
with  the  requirements  of  this  subpart  by 
(24  months  after  the  effective  date  of  the 
final  rule  in  the  Federal  Registerl 

(2)  A  delay  in  an  effective  date  for 
using  a  standard  transaction  described 
in  this  part  does  not  delay  the  effective 
dates  described  in  paragraphs  (a)|l)  and 
(b)  of  this  section. 

(3)  The  requirements  of  the  sec  unty 
standard  may  be  implemented  over 
time.  Implementation  must  be 
completed  by  the  applicable  effective 
date, 

(h)  Small  health  plans  .■\  s.niall  health 
plan  must  compK  with  the 
requirements  of  this  subpart  bv  |36 
months  after  the  effective  date  of  the 
final  rule  m  the  Federal  Register). 

Authority:  .Sections  117  J  and  1175  of  the 
.S(H  Kii  .Set  aritv  Act  (42  U,S,C.  1320d-2  and 

Datf'd    lui\   1')    l'<98. 
Donna  E,  Shalala. 
.S>rrrt(;rv 

Note;  The  following  appendix  will  not 
ripppdr  in  t.he  Code  of  Federal  Regulations. 

.Addendum  1 

HIPAA  Security  Matrix 

FliMSp  Note:  (1)  While  we  have  attempted 
tu  Cdtt'gonze  security  requirements  for  ease  of 
understanding  and  reading  t  larity,  there  are 
overlapping  areas  on  the  matrix  in  wtiich  the 
same  requirenients  are  restated  in  a  slightly 
different  context   (2)  To  ensure  that  no 
Requirement  or  Implementation  feature  is 
considered  more  important  than  another,  this 
matrix  has  been  presented,  within  each 
sub)ect  area,  in  alphabetual  order. 


Administrative  Procedures  To  Guard  Data  Integrity,  Confidentiality,  and  Availability 


Requirement 


Certification 

Cfiain  of  trust  partner  agreement 

Contingency  plan  (all  listed  implementation  features  must  be  imple- 
mented). 


Formal  mechanism  for  processing  records. 

Information  access  control  (all  listed  implementation  features  must  be 
implemented). 


Implementation 


Internal  audit 


Applications  and  data  criticality  analysis. 
Data  backup  plan. 
Disaster  recovery  plan. 
Emergency  mode  operation  plan. 
Testing  and  revision. 

Access  authorization. 
Access  establishment. 
Access  modification. 
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Administrative  Procedures  To  Guard  Data  Integrity,  Confidentiality,  and  Availability— Continued 


Requirement 


Implementation 


Personnel  security  (all  listed  implementation  features  must  be  imple- 
mented). 


Security  configuration  mgmt.  (all  listed  implementation  features  must  be 
implemented). 


Security  incident  procedures  (all  listed  implementation  features  must  be 

implemented). 
Security  management  process  (all  listed  implementation  features  must 

t>e  implemented). 


Termination  procedures  (all  listed  implementation  features  must  be  im- 
plemented) 


Training  (all  listed  implementation  features  must  be  implemented) 


Assure  supervision  of  maintenance  personnel  by  authorized,  knowl- 
edgeable person. 

fvlaintainance  of  record  of  access  authorizations. 

Operating,  and  In  some  cases,  maintenance  personnel  have  proper  ac- 
cess authorization. 

Personnel  clearance  procedure. 

Personnel  security  policy/procedure. 

System  users,  including  maintenance  personnel,  trained  in  security. 

Documentation. 

Hardware/software  installation  &  maintenance  review  and  testing  for 
secunty  features. 

Inventory. 

Security  Testing. 

Virus  checking. 

Report  procedures. 

Response  procedures. 

Risk  analysis. 

Risk  management. 

Sanction  policy. 

Security  policy. 

Combination  locks  changed. 

Removal  from  access  lists. 

Removal  of  user  account(s). 

Turn  in  keys,  token  or  cards  that  allow  access. 

Awareness  training  for  all  personnel  (including  mgmt). 

Periodic  security  reminders. 

User  education  concerning  virus  protection. 

User  education  in  importance  of  monitoring  log  in  success/failure,  and 
how  to  report  discrepancies. 

User  education  in  password  management. 


Physical  Safeguards  To  Guard  Data  Integrity,  Confidentiality,  and  Availability 


Requirement 


Implementation 


Assigned  security  respHDnsibility 

Media   controls   (all    listed    implementation   features   must   be    imple- 
mented). 


Physical  access  controls  (limited  access)  (all  listed  implementation  fea- 
tures must  oe  implemented). 


Policy/guideline  on  work  station  use 
Secure  work  station  location 
Security  awareness  training 


Access  control. 

Accountability  (tracking  mechanism). 

Data  backup. 

Data  storage. 

Disposal. 

Disaster  recovery. 

Emergency  mode  operation 

Equipment  control  (into  and  out  of  site). 

Facilrty  security  plan. 

Procedures  for  verifying  access  authorizations  prior  to  physical  access. 

Maintenance  records. 

Need-to-know  procedures  for  personnel  access. 

Sign-in  for  visitors  and  escort,  if  appropnate. 

Testing  and  revision. 


Technical  Security  Services  To  Guard  Data  Integrity,  Confidentiality,  and  Availability 


Requirement 


Access  control  (The  following  implementation  feature  must  be  imple- 
mented: Procedure  for  emergency  access.  In  addition,  at  least  one  of 
the  following  three  implementation  features  must  be  implemented: 
Context-based  access.  Roll-based  access,  User-based  access.  The 
use  of  Encryption  is  optional) 

Audit  controls 

Authonzation  Control  (At  least  one  of  the  listed  implementation  features 
must  be  implemented). 

Data  Authentication 


Implementation 


Context-based  access. 

Encryption. 

Procedure  for  emergency  access. 

Role-based  access. 

User-based  access. 

Role-based  access. 
User-based  access 
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Technical  Security  Services  To  Guard  Data  Integrity,  Confidentiality,  and  Availability— Continued 


Requirement 

Implementation 

Entity  Authentication  (The  following  implementation  features  must  be 

Automatic  logoff. 

implemented:  Automatic  logoff,  Unique  user  identification.  In  addition. 

Biometric. 

at  least  one  of  the  other  listed  implementation  features  must  be  im- 

Password. 

plemented). 

PIN. 

Telephone  callback. 

Token. 

Unique  user  identification. 

Technical  Security  Mechanisms  To  Guard  Against  Unauthorized  Access  to  Data  That  Is  Transmitted  Over  a 

Communications  Network 


Requirement 


Communications/network  controls  (The  following  implementation  features  must  be  imple- 
mented: Integrity  controls.  Message  authentication.  If  communications  or  networking  is  em- 
ployed, one  of  the  following  implementation  features  must  be  implemented:  Access  controls, 
Encryption.  In  addition,  if  using  a  network,  the  following  four  implementation  features  must  be 
implemented:  Alarm,  Audit  trail,  Entity  authentication.  Event  reporting). 


Implementation 


Access  controls. 

Alarm. 

Audit  trail. 

Encryption. 

Entity  authentication. 

Event  reporting. 

Integrity  controls. 

Message  authentication. 


Electronic  Signature 


Requirement 


Digital  signature  (If  digital  signature  is  employed,  the  following  three  im- 
plementation features  must  be  implemented:  Message  integrity.  Non- 
repudiation,  User  authentrcation.  Other  implementation  features  are 
optional). 


Implementation 


Ability  to  add  attributes. 

Continuity  of  signature  capatwlity. 

Counter  signatures. 

Independent  venfiability. 

Interoperability. 

Message  integnty. 

Multiple  Signatures. 

Non-repudiation. 

Transportability. 

User  authentication. 


Addendum  2— HIPAA  Security  and 
Electronic  Signature  Standards  Glossary  of 
Terms 

Please  Note: 

(1)  While  we  have  attempted  to  categorize 
security  requirements  for  ease  of 
understanding  and  reading  clarity,  there  are 
overlapping  areas  on  the  matrix  in  which  the 
same  requirements  are  restated  in  a  slightly 
different  context. 

(2)  While  not  appearing  on  the  matrix,  a 
number  of  terms  listed  below  do  appear  in 
the  glossary  descriptions  and  have  been 
supplied  for  additional  clarity: 

(3)  The  definitions  provided  in  this 
document  have  been  obtained  from  multiple 
sources. 

Ability  to  add  attributes: 
One  possible  capability  of  a  digital 
signatiire  technology,  for  example,  the 
ability  to  add  a  time  stamp  as  part  of  a 
digital  signature. 
Part  of  digital  signature  on  the  matrix. 
Access: 
The  ability  or  the  means  necessary  to  read, 
write,  modify,  or  communicate  data/ 
information  or  otherwise  make  use  of 
any  system  resource. 
Access  authorization: 
Information-use  policies/procedures  that 
establish  the  rules  for  granting  and/or 


restricting  access  to  a  user,  terminal, 

transaction,  program,  or  process 
Part  of  information  access  control  on  the 

matrix. 
.Access  control: 

A  method  of  restricting  access  to  resources. 

allowing  only  privileged  entities  access 

(PGP,  Inc.) 
Types  of  access  control  include,  among 

others,  mandatory  access  control. 

discretionary'  access  control,  time-of-day. 

classification,  and  subject-object 

separation. 
Part  of  Media  Controls  on  the  matrix. 
Part  of  technical  security  services  to   ■ 

control  and  monitor  access  to 

information  on  the  matrix. 
Access  controls: 
The  protection  of  sensitive 

communications  transmissions  over 

open  or  private  networks  so  that  it 

cannot  be  easily  intercepted  and 

interpreted  by  parties  other  than  the 

intended  recipient. 
Part  of  mechanisms  to  prevent 

unauthorized  access  to  data  that  is 

transmitted  over  a  communications 

network  on  the  matrix. 
.Access  establishment: 
The  security  policies,  and  the  rules 

established  therein,  that  determine  an 


entity's  mitial  right  of  access  to  a 
terminal,  transaction,  program,  or 
process 

Part  of  information  access  control  on  the 
matrix. 
.Access  Level 

A  level  associated  with  an  individual  who 
may  be  accessing  information  (for 
example,  a  clearance  level)  or  with  the 
information  which  may  be  accessed  (for 
example,  a  classification  level)  (.N'RC. 
1991.  as  cited  in  HISB,  DR.AFT 
GLOSS.ARY  of  TERMS  RELATED  TO 
INFORMATION  SECURITY'  IN  HEALTH 
CARE  INFOR.MATION  SYSTE.MS  draft 
Glossary  of  Terms  Related  to  Information 
Security  in  Health  Care  Information 
Systems) 
.Access  modification: 

The  security  policies  and  the  rules 
established  therein,  that  determine  types 
of.  and  reasons  for.  modification  to  an 
entity's  established  right  of  access  to  a 
terminal,  transaction,  program,  or 
process 

Part  of  information  access  control  on  the 
matrix 
Accountability: 

The  property  that  ensures  that  the  actions 
of  an  entity  can  be  traced  uniquely  to 
that  entity  (ASTM  E1762— 95! 
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Part  of  media  controls  on  the  matrix. 
Administrative  procedures  to  guard  data 

integrity,  confidentiality  and  availability: 

Documented,  formal  practices  to  manage 
(1)  the  selection  and  execution  of 
security  measures  to  protect  data,  and  (2) 
the  conduct  of  personnel  in  relation  to 
the  protection  of  data. 

A  section  of  the  matrix. 
Alarm,  event  reporting,  and  audit  trail: 

( 1 1  Alarm:  In  communication  systems,  any 
device  that  can  sense  an  abnormal 
condition  within  the  system  and 
provide,  either  locally  or  remotely,  a 
signal  indicating  the  presence  of  the 
abnormality  (188)  NOTE:  The  signal 
may  be  in  anv  desired  form  ranging  from 
a  simple  contact  closure  (or  opening)  to 
a  time-phased  automatic  shutdown  and 
restart  cycle  (Glossarv  of  IN'FOSEC  and 
INFOSEC  Related  Terms— Idaho  .State 
L'niversity) 

(2)  Event  reporting:  Network  message 
indicating  operational  irregularities  in 
physical  elements  of  a  network  or  a 
response  to  the  occurrence  of  a 
significant  task,  typically  the  completion 
of  a  request  for  information,  ((ilossarv  of 
INFOSEC  and  INFOSEC  Related  Terms- 
Idaho  State  L'niversity) 

(3)  .^udit  trail:  Data  collected  and 
potentially  used  to  facilitate  a  security 
audit.  (ISO  7498-2.  as  cited  in  HISB. 
DRAFT  GLOSSARY  OF  TER.MS 
RELATED  TO  INFORMATION 
SECURITY  IN  HEALTH  CARE 
INFOR,MATION  SYSTE.MS  draft 
Glossan.'  of  Terms  Related  to  Information 
Security  in  Health  Care  Information 
Systems) 

Part  of  mechanisms  to  prevent 
unauthorized  access  to  data  that  is 
transmitted  over  a  communications 
network  on  the  matrix. 
.Applications  and  data  criticality  analysis: 

.\n  entity's  formal  assessment  of  the 
sensitivity,  vulnerabilities,  and  security 
of  its  programs  and  information  it 
receives,  manipulates,  stores,  and/or 
transmits. 

Part  of  contingency  plan  on  the  matrix. 
Assigned  security  responsibility: 

Practices  put  in  place  by  management  to 
manage  and  supervise  (1)  the  execution 
and  use  of  security  measures  to  protect 
data,  and  (2)  the  conduct  of  personnel  in 
relation  to  the  protection  of  data. 

Part  of  Physical  safeguards  to  guard  data 
integrity,  confidentiality,  and  availability 
on  the  matrix. 
Assure  supervision  of  maintenance  personnel 
by  authorized,  knowledgeable  person; 

Documented  formal  procedures/instruction 
for  the  oversight  of  maintenance 
personnel  when  such  personnel  are  in 
the  vicinity  of  health  information 
pertaining  to  an  individual. 

Part  of  personnel  security  on  the  matrix. 
Asymmetric  encryption: 

Encryption  and  decryption  performed 
using  two  different  keys,  one  of  wiiich  is 
referred  to  as  the  public  key  and  one  of 
which  is  referred  to  as  the  private  key. 

Also  known  as  public-key  encryption. 
(Stallings) 
Asymmetric  key: 


One  half  of  a  key  pair  used  in  an 

asymmetric  (  "public-key")  encryption 
system.  Asymmetric  encryption  systems 
have  two  important  properties:  (1)  the 
key  used  for  encr\ption  is  different  from 
the  one  used  for  decryption  (2)  neither 
key  can  feasibly  be  derived  from  the 
other.  (CORBASecurity  Services,  1997) 
.■^udit  controls: 

The  mechanisms  employed  to  record  and 
examine  system  activity. 

Part  of  technical  security  services  to 
control  and  monitor  access  to 
information  on  the  matrix. 
.Authorization  control: 

The  mechanism  for  obtaining  consent  for 
the  use  and  disclosure  of  health 
information. 

Part  of  technical  security  services  to 
control  and  monitor  access  to 
information  on  the  matrix. 
Automatic  logoff: 

After  a  pre-determined  time  of  inactivity 
(for  example.  15  minutes),  an  electronic 
session  is  terminated. 

Part  of  entity  authentication  on  the  matrix. 
■Availability: 

The  property  of  being  accessible  and 
useable  upon  demand  by  an  authorized 
entity.  (ISO  7498-2.  as  cited  in  the  HISB 
draft  Glossary-  of  Terms  Related  to 
Information  Security  In  Health  care 
Information  Systems) 
Awareness  training  for  all  personnel 
(including  management): 

All  personnel  in  an  organization  should 
undergo  security  awareness  training, 
including,  but  not  limited  to.  password 
maintenance,  incident  reporting,  and  an 
education  concerning  viruses  and  other 
forms  of  malicious  software. 

Part  of  Training  on  the  matrix. 
Biometric:. 

\  biometric  identification  system  identifies 
a  human  from  a  measurement  of  a 
physical  feature  or  repeatable  action  of 
the  individual  (for  example,  hand 
geometry,  retinal  scan,  iris  scan, 
fingerprint  patterns,  facial 
characteristics.  DNA  sequence 
characteristics,  voice  prints,  and  hand 
written  signature).  (ASTM  El  762— 95,  as 
cited  in  the  HISB  draft  Glossary  of  Terms 
Related  to  Information  Security  In  Health 
care  Information  Systems) 

Part  of  entity  authentication  on  the  matrix. 
Certification: 

The  technical  evaluation  performed  as  part 
of,  and  in  support  of,  the  accreditation 
process  that  establishes  the  extent  to 
which  a  particular  computer  system  or 
network  design  and  implementation 
meet  a  pre-specified  set  of  security 
requirements.  This  evaluation  may  be 
performed  internally  or  by  an  external 
accrediting  agency. 

Part  of  administrative  procedures  to  guard 
data  integrity,  confidentiality,  and 
availability. 
Chain  of  Trust  Partner  Agreement: 

Contract  entered  into  by  two  business 
pcirtners  in  which  it  is  agreed  to 
exchange  data  and  that  the  first  party 
will  transmit  information  to  the  second 
party,  where  the  data  transmitted  is 
agreed  to  be  protected  between  the 


partners.  The  sender  and  receiver 
depend  upon  each  other  to  maintain  the 
integrity  and  confidentiality  of  the 
transmitted  information.  Multiple  such 
two-party  contracts  may  be  involved  in 
moving  information  from  the  originator 
to  the  ultimate  recipient,  for  example,  a 
provider  may  contract  with  a  clearing 
house  to  transmit  claims  to  the  clearing 
house;  the  clearing  house,  in  turn,  may 
contract  with  another  clearing  house  or 
with  a  payer  for  the  further  transmittal 
of  those  same  claims. 

Part  of  administrative  procedures  to  guard 
data  integrity,  confidentiality  and 
availability  on  the  matrix.. 
Classification; 

Protection  of  data  from  unauthorized 
access  by  the  designation  of  multiple 
levels  of  access  authorization  clearances 
to  be  required  for  access,  dependent 
upon  the  sensitivity  of  the  information. 

A  type  of  access  control  on  the  matrix. 
Clearing  House: 

*    *   *  a  public  or  private  entity  that 
processes  or  facilitates  the  processing  of 
nonstandard  data  elements  of  health 
information  into  standard  data  elements. 
(HIPAA,  Subtitle  F,  Section  262(a) 
Section  1171(2)) 
Combination  locks  changed: 

Documented  procedure  for  changing 
combinations  of  locking  mechanisms, 
both  on  a  recurring  basis  and  when 
personnel  knowledgeable  of 
combinations  no  longer  have  a  need  to 
know  or  a  requirement  for  access  to  the 
protected  facility/system. 

Part  of  termination  procedures  on  the 
matrix. 
Confidentiality: 

The  property  that  information  is  not  made 
available  or  disclosed  to  unauthorized 
individuals,  entities  or  processes.  (ISO 
7498-2.  as  cited  in  the  HISB  draft 
Glossary  of  Terms  Related  to  Information 
Security  In  Health  care  Information 
Systems)  . 
Context-based  access; 

An  access  control  based  on  the  context  of 
a  transaction  (as  opposed  to  being  based 
on  attributes  of  the  initiator  or  target). 
The  "external"  factors  might  include 
time  of  day,  location  of  the  iiser.  strength 
of\iser  authentication,  etc. 

Part  of  access  control  on  the  matrix. 
Contingency  Plan; 

A  plan  for  responding  to  a  system 
emergency.  The  plan  includes 
performing  backups,  preparing  critical 
facilities  that  can  be  used  to  facilitate 
continuity  of  operations  in  the  event  of 
an  emergency,  and  recovering  from  a 
disaster.  (O'Reilly,  1992,  as  cited  in  the 
HISB  draft  Glossary  of  Terms  Related  to 
Information  Security  In  Health  care 
Information  Systems)  Contingency  plans 
should  be  updated  routinely. 

Part  of  Administrative  procedures  to  guard 
data  integrity,  confidentiality  and 
availability  on  the  matrix. 
Continuity  of  signature  capability; 

The  public  verification  of  a  signature  shall 
not  compromise  the  ability  of  the  signer 
to  apply  additional  secure  signatures  at 
a  later  date.  (ASTM  E  1762—95) 
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Part  of  digital  signature  on  the  matrix. 
Counter  signatures: 
It  shall  be  possible  to  prove  the  order  of 
application  of  signatures.  This  is 
analogous  to  the  normal  business 
practice  of  countersignatures,  where 
some  party  signs  a  document  which  has 
already  been  signed  by  another  party. 
(ASTM  E  1762  -95) 
Part  of  digital  signature  on  the  matrix. 
Data: 
A  sequence  of  symbols  to  which  meaning 
may  be  assigned.  (NRC,  1991,  as  cited  in 
the  HISB  draft  Glossary  of  Terms  Related 
to  Information  Security  In  Health  care 
Information  Systems) 
Data  authentication: 
The  corroboration  that  data  has  not  been 
altered  or  destroyed  in  an  unauthorized 
manner.  Examples  of  how  data 
corroboration  may  be  assured  include 
the  use  of  a  check  sum,  double  keying, 
a  message  authentication  code,  or  digital 
signature. 
Part  of  technical  security  services  to 
control  and  monitor  access  to 
information  on  the  matrix 
Data  backup: 
A  retrievable,  exact  copy  of  information. 
Part  of  media  controls  on  the  matrix. 
Data  backup  plan: 
A  documented  and  routinely  updated  plan 
to  create  and  maintain,  for  a  specific 
period  of  time,  retrievable  exact  copies  of 
information. 
Part  of  contingency  plans  on  the  matrix. 
Data  Integrity: 
The  property  that  dat  has  [sic]  not  been 
altered  or  destroyed  in  an  unauthorized 
manner.  (ASTM  El  762-95). 
Data  storage: 
The  retention  of  health  care  information 
pertaining  to  an  individual  in  an 
electronic  format. 
Part  of  media  controls  on  the  matrix. 
Digital  signature: 
An  electronic  signature  based  upon 
cr>'ptographic  methods  of  originator 
authentication,  computed  by  using  a  set 
of  rules  and  a  set  of  parameters  such  that 
the  identity  of  the  signer  and  the 
integrity  of  the  data  can  be  verified. 
(FDA  Electronic  Record;  Electronic 
Signatures;  Final  Rule) 
Part  of  electronic  signature  on  the  matrix. 
Disaster  recovery: 
The  process  whereby  an  enterprise  would 
restore  any  loss  of  data  in  the  event  of 
fire,  vandalism,  natural  disaster,  or 
system  failure.  (CPRI,  1996c,  as  cited  in 
HISB,  DRAFT  GLOSSARY  OF  TERMS 
RELATED  TO  INFORMATION 
SECURITY  IN  HEALTH  CARE 
INFORMATION  SYSTEMS  draff 
Glossary  of  Terms  Related  to  Information 
Security  in  Health  Care  Information 
Systems) 
Part  of  physical  access  controls  (limited 
access)  on  the  matrix. 
Disaster  recovery  plan: 
Part  of  an  overall  contingency  plan.  The 
plan  for  a  process  whereby  an  enterprise 
would  restore  any  loss  of  data  in  the 
event  of  fire,  vandalism,  natural  disaster, 
or  system  failure.  (CPRI,  1996c,  as  cited 


in  HISB,  DRAFT  GLOSSARY  OF  TERMS 
RELATED  TO  INFORMATION 
SECURITY  IN  HEALTH  CARE 
INFORMATION  SYSTEMS  draft 
Glossary  of  Terms  Related  to  Information 
Security  in  Health  Care  Information 
Systems) 

Part  of  contingency  plan  on  the  matrix. 
Discretionary  access  control: 

Discretionary  Access  Control  (DAC)  is  used 
to  control  access  by  restricting  a  subject's 
access  to  an  object  It  is  generally  used 
to  limit  a  user's  access  to  a  file.  In  this 
type  of  access  control  it  is  the  owner  of 
the  file  who  controls  other  users' 
accesses  to  the  file. 

A  type  of  access  control  on  the  matrix. 
Disposal: 

The  final  disposition  of  electronic  data, 
and/or  the  hardware  on  which  electronic 
data  is  stored. 

Part  of  media  controls  on  the  matrix. 
Documentation: 

Written  security  plans,  rules,  procedures, 
and  instructions  concerning  all 
compKsnents  of  an  entity's  security. 

Part  of  security  configuration  mgmt  on  the 
matrix. 
Electronic  data  interchange  (EDI): 

Intercompany,  computer-to-computer 
transmission  of  business  information  in 
a  standard  format.  For  EDI  purists, 
"computer-to-compufer"  means  direct 
transmission  from  the  originating 
application  program  to  the  receiving,  or 
processing,  application  program,  and  an 
EDI  transmission  consists  only  of 
business  data,  not  any  accompanying 
verbiage  or  free-form  messages.  Purists 
might  also  contend  that  a  standard 
format  is  one  that  is  approved  by  a 
national  or  international  standards 
organization,  as  opposed  to  formats 
developed  by  industn,'  groups  or 
companies.  (EDI  Security.  Control,  and 
Audit) 
Electronic  signature: 

The  attribute  that  is  affixed  to  an  electronic 
document  to  bind  it  to  a  particular 
entity.  An  electronic  signature  process 
secures  the  user  authentication  (proof  of 
claimed  identity,  such  as  by  biometrics 
(fingerprints,  retinal  scans,  hand  written 
signature  verification,  etc.),  tokens  or 
passwords)  at  the  time  the  signature  is 
generated;  creates  the  logical 
manifestation  of  signature  (including  the 
possibility  for  multiple  parties  to  sign  a 
document  and  have  the  order  of 
application  recognized  and  proven)  and 
supplies  additional  information  such  as 
time  stamp  and  signature  purpose 
specific  to  that  user;  and  ensures  the 
integrity  of  the  signed  document  to 
enable  transportability,  interoperability, 
independent  verifiability,  and  continuity 
of  signature  capability.  Verifying  a 
signature  on  a  document  verifies  the 
integrity  of  the  document  and  associated 
attributes  and  verifies  the  identity  of  the 
signer.  There  are  several  technologies 
available  for  user  authentication, 
including  passwords,  cr\'ptography.  and 
biometrics.  (ASTM  1762-95.  as  cited  in 
the  HISB  draft  Glossarv  of  Terms  Related 


to  Information  Securit\'  In  Health  care 
Information  Systems) 
Emergency  mode  operation: 
Access  controls  in  place  that  enable  an 
enterprise  to  continue  to  ojjerate  in  the 
event  of  fire,  vandalism,  natural  disaster, 
or  system  failure. 
Part  of  physical  access  controls  (limited 
access)  on  the  matrix. 
Emergency  mode  operation  plan: 
Part  of  an  overall  contingency  plan.  The 
plan  for  a  process  whereby  an  enterprise 
would  be  able  to  continue  to  of)erate  m 
the  event  of  fire,  vandalism,  natural 
disaster,  or  system  failure 
Part  of  contingency  plan  on  the  matrix. 
Encryption: 

Transforming  confidential  plaintext  into 
ciphertext  to  protect  it.  Also  called 
encipherment.  An  encryption  algorithm 
combines  plaintext  with  other  values 
called  keys,  or  ciphers,  so  the  data 
becomes  unintelligible.  Once  encrvpted, 
data  can  be  stored  or  transmitted  over 
unsecured  lines.  (EDI  Security,  Control, 
and  Audit) 
Decrypting  data  reverses  the  encryption 
algorithm  process  and  makes  the 
plaintext  available  for  further  processing. 
Part  of  access  control  on  the  matrix. 
Entity  authentication: 

1.  The  corroboration  that  an  entitv  is  the 
one  claimed.  (ISO  7498-2,  as  cited  in  the 
HISB  draft  Glossary  of  Terms  Related  to 
Information  Security  In  Health  care 
Information  Systems) 

Part  of  technical  securitv-  ser\'ices  to 
control  and  monitor  access  to 
information  on  the  matrix 

2.  A  communications/network  mechanism 
to  irrefutably  identif\-  authorized  users, 
programs,  and  processes,  and  to  deny 
access  to  unauthorized  users,  programs 
and  processes. 

Part  of  mechanisms  to  prevent 
unauthorized  access  to  data  that  is 
transmitted  over  a  communications 
network  on  the  matrix. 
Equipment  control  (into  and  out  of  site): 

Documented  security  procedures  for 
bringing  hardware  and  software  into  and 
out  of  a  facility  and  for  maintaining  a 
record  of  that  equipment.  This  includes, 
but  is  not  limited  to,  the  marking, 
handling,  and  disposal  of  hardware  and 
storage  media 

Part  of  physical  access  controls  (limited 
access)  on  the  matrix 
Facility  security  plan: 

A  plan  to  safeguard  the  premises  and 
building(s)  (exterior  and  interior)  from 
unauthorized  physical  access,  and  to 
safeguard  the  equipment  therein  from 
unauthorized  physical  access.  taraF>enng, 
and  theft. 

Part  of  physical  access  controls  (limited 
access)  on  the  matrix. 
Formal  mechanism  for  processing  records 

Documented  policies  and  procedures  for 
the  routine,  and  non-routine,  receipt, 
manipulation,  storage,  dissemination, 
transmission,  and/or  disposal  of  health 
information. 
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Part  of  administrative  procedures  to  guard 
data  integrity,  confidentiality,  and 
availability  on  the  matrix. 
Hardware/software  installation  & 

maintenance  review  and  testing  for 
security  features: 

Formal,  documented  procedures  for  (1) 
connecting  and  loading  new  equipment 
and  programs.  (2)  periodic  review  of  the 
maintenance  occurring  on  that 
equipment  and  programs,  and  (3) 
periodic  security  testing  of  the  security 
attributes  of  that  hardware/software. 

Part  of  security  configuration  mgmt  on  the 
matrix. 
Independent  verifiability: 

The  capability  to  verify  the  signature 
without  the  cooperation  of  the  signer. 
Technically,  it  is  accomplished  using  the 
public  key  of  the  signatory,  and  it  is  a 
property  of  all  digital  signatures 
performed  with  asymmetric  key 
encryption 

Part  of  digital  signature  on  the  matrix. 
Information: 

Data  to  which  meaning  is  assigned, 
according  to  context  and  assumed 
conventions.  (National  Security  Council. 
1991,  as  cited  in  the  HISB  draft  Glossary 
of  Terms  Related  to  Information  Security 
In  Health  care  Information  Systems) 
Information  access  control: 

Formal,  documented  policies  and 

procedures  for  granting  different  levels 
of  access  to  health  care  information. 

Part  of  administrative  procedures  to  ensure 
integrity  and  confidentiality  on  the 
matrix. 
Integrity  controls: 

Security  mechanism  employed  to  ensure 
the  validity  of  the  information  being 
electronically  transmitted  or  stored. 

Part  of  mechanisms  to  prevent 
unauthorized  access  to  data  that  is 
transmitted  over  a  communications 
network  on  the  matrix. 
Internal  audit: 

The  in-house  review  of  the  records  of 
system  activity  (for  example,  logins,  file 
accesses,  security  incidents)  maintained 
by  an  organization. 

Part  of  administrative  procedures  to  guard 
data  integrity,  confidentiality,  and 
availability  on  the  matrix. 
Interoperability: 

The  applications  used  on  either  side  of  a 
communication,  between  trading 
partners  and/or  between  internal 
components  of  an  entity,  being  able  to 
read  and  correctly  interpret  the 
information  communicated  from  one  to 
the  other. 

Part  of  digital  signature  on  the  matrix. 
Inventory: 

Formal,  documented  identification  of 
hardware  and  software  assets. 

Part  of  security  configuration  mgmt  on  the 
matrix. 
Key: 

An  input  that  controls  the  transformation 
of  data  by  an  encryption  algorithm  (NRC, 
1991,  as  cited  in  the  HISB  draft  Glossar\' 


of  Terms  Related  to  Information  Security 
In  Health  care  Information  Systems) 
Maintenance  of  record  of  access 
authorizations: 

Ongoing  documentation  and  review  of  the 
levels  of  access  granted  to  a  user, 
program,  or  procedure  accessing  health 
information. 

Part  of  personnel  security  on  the  matrix. 
Maintenance  records: 

Documentation  of  repairs  and 
modifications  to  the  physical 
components  of  a  facility,  for  example, 
hardwcire.  software,  walls,  doors,  locks. 

Part  of  physical  access  controls  (limited 
access)  on  the  matrix. 
Mandatory  Access  Control  (MAC): 

A  means  of  restricting  access  to  objects  that 
is  based  on  fixed  security  attributes 
assigned  to  users  and  to  files  and  other 
objects.  The  controls  are  mandatory  in 
the  sense  that  they  cannot  be  modified 
by  users  or  their  programs.  (Stallings. 
1995)  (as  cited  in  the  HISB  draft  Glossary 
of  Terms  Related  to  Information  Security 
In  Health  care  Information  Systems) 

A  type  of  access  control  on  the  matrix. 
Media  controls: 

Formal,  documented  policies  and 

procedures  that  govern  the  receipt  and 
removal  of  hardware/software  (for 
example,  diskettes,  tapes)  into  and  out  of 
a  facility. 

Part  of  physical  safeguards  to  guard  data 
integrity,  confidentiality,  and  availability 
on  the  matrix. 
Message: 

A  digital  representation  of  information. 
(ABA  Digital  Signatures  Guidelines) 
Message  authentication: 

Ensuring,  typically  with  a  message 
authentication  code,  that  a  message 
received  (usually  via  a  network)  matches 
the  message  sent.  (O'Reilly,  1992,  as 
cited  in  the  HISB  draft  Glossary  of  Terms 
Related  to  Information  Security  In  Health 
care  Information  Systems) 

Part  of  mechanisms  to  prevent 
unauthorized  access  to  data  that  is 
transmitted  over  a  communications 
network  on  the  matrix 
Message  authentication  code: 

Data  associated  with  an  authenticated 
message  that  allows  a  receiver  to  verify 
the  integrity  of  the  message.  (Glossary  of 
INFOSEC  and  INFOSEC  Related  Terms- 
Idaho  State  University) 
Message  integrity: 

The  assurance  of  unaltered  transmission 
and  receipt  of  a  message  from  the  sender 
to  the  intended  recipient.  (ABA  Digital 
Signature  Guidelines) 

Part  of  digital  signature  on  the  matrix. 
Multiple  signatures: 

It  shall  be  possible  for  multiple  parties  to 
sign  a  document.  Multiple  signatures  are 
conceptually,  simplv  appended  to  the 
document.  (ASTM  E  1762-95) 

Part  of  digital  signature  on  the  matrix. 
Need-to-know  procedures  for  personnel 
access: 

A  security  principle  stating  that  a  user 
should  have  access  only  to  the  data  he 
or  she  needs  to  perform  a  particular 
function.  (O'Reilly,  1992,  as  cited  in  the 
HISB  draft  Glossary  of  Terms  Related  to 


Information  Security  In  Health  care 
Information  Systems) 

Part  of  physical  access  controls  (limited 
access)  on  the  matrix. 
Nonrepudiation: 

Strong  and  substantial  evidence  of  the 
identity  of  the  signer  of  a  message  and 
of  message  integrity,  sufficient  to  prevent 
a  party  from  successfully  denying  the 
origin,  submission  or  delivery  of  the 
message  and  the  integrity  of  its  contents. 
(ABA  Digital  Signature  Guidelines) 

Part  of  digital  signature  on  the  matrix. 
Operating,  and  in  some  cases,  maintenance 
personnel  have  proper  access 
authorizations: 

Formal,  documented  policies  and 
procedures  to  be  followed  in 
determining  the  access  level  to  be 
granted  to  individuals  working  on,  or  in 
the  vicinity  of,  health  information. 

Part  of  personnel  security  on  the  matrix. 
Password: 

Confidential  authentication  information 
composed  of  a  string  of  characters.  (ISO 
7498—2,  as  cited  in  the  HISB  draft 
Glossary  of  Terms  Related  to  Information 
Security  In  Health  care  Information 
Systems) 

Part  of  entity  authentication  on  the  matrix. 
Periodic  security  reminders: 

Employees,  agents  and  contractors  should 
be  made  aware  of  security  concerns  on 
an  ongoing  basis. 

Part  of  training  on  the  matrix. 
Personnel  clearance  procedure: 

A  protective  measure  applied  to  determine 
that  an  individual's  access  to  sensitive 
unclassified  automated  information  is 
admissible.  The  need  for  and  extent  of  a 
screening  process  is  normally  based  on 
an  assessment  of  risk,  cost,  benefit,  and 
feasibility  as  well  as  other  protective 
measures  in  place.  Effective  screening 
processes  are  applied  in  such  a  way  as 
to  allow  a  range  of  implementation,  from 
minimal  procedures  to  more  stringent 
procedures  commensurate  with  the 
sensitivity  of  the  data  to  be  accessed  and 
the  magnitude  of  harm  or  loss  that  could 
be  caused  by  the  individual  (DOE 
1360. 2A,  as  cited  in  Glossary  of 
INFOSEC  and  INFOSEC  Related  Terms- 
Idaho  State  University) 

Part  of  personnel  security  on  the  matrix. 
Personnel  security: 

The  procedures  established  to  ensiu'e  that 
all  personnel  who  have  access  to 
sensitive  information  have  the  required 
authority  as  well  as  appropriate 
clearances.  (NCSC  Glossary  of  Computer 
Security  Terms,  October  21, 1988) 

Part  of  administrative  procedures  to  guard 
data  integrity,  confidentiality  and 
availability  on  the  matrix. 
Personnel  security  policy/procedure: 

Formal,  documentation  of  policies  and 
procedures  established  to  ensure  that  all 
personnel  who  have  access  to  sensitive 
information  have  the  required  authority 
as  well  as  appropriate  clearances. 
(Glossary  of  INFOSEC  and  INFOSEC 
Related  Terms — Idaho  State  University) 

Part  of  personnel  security  on  the  matrix. 
Physical  access  controls  (limited  access): 

Those  formal,  documented  policies  and 
procedures  to  be  followed  to  limit 
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physical  access  to  an  entity  while 
ensuring  that  properly  authorized  access 
is  allowed. 
Part  of  Physical  safeguards  to  guard  data 
integrity,  confidentiality,  and  availability 
on  the  matrix. 
Physical  safeguards: 

Fh-otection  of  physical  computer  systems 
and  related  buildings  and  equipment 
from  fire  and  other  natural  and 
environmental  hazards,  as  well  as  from 
intrusion.  Also  covers  the  use  of  locks, 
keys,  and  administrative  measures  used 
to  control  access  to  computer  systems 
and  facilities.  (O'Reilly.  1992,  as  cited  in 
HISB,  draft  Glossary  of  Terms  Related  to 
Information  Security  in  Health  Care 
Information  Systems) 
A  section  of  the  matrix  covering  physical 
security  requirements. 
PIN  (Personal  Identification  Number): 
A  number  or  code  assigned  to  an 
individual  and  used  to  provide 
verification  of  identity. 
Part  of  entity  authentication  on  the  matrix. 
Policy/guideline  on  work  station  use: 
Documented  instructions/procedures 
delineating  the  proper  functions  to  be 
performed,  the  manner  in  which  those 
functions  are  to  be  performed,  and  the 
physical  attributes  of  the  surroundings, 
of  a  specific  computer  terminal  site  or 
type  of  site,  dependant  upon  the 
sensitivity  of  the  information  accessed 
from  that  site. 
Part  of  Physical  safeguards  to  guard  data 
integrity,  confidentiality,  and  availability 
on  the  matrix. 
Procedure  for  emergency  access: 
Documented  instructions  for  obtaining 
necessary  information  during  a  crisis. 
Part  of  access  control  on  the  matrix. 
Procedures  for  verifying  access 

authorizations  prior  to  physical  access: 
Formal,  documented  policies  and 
instructions  for  validating  the  access 
privileges  of  an  entity  prior  to  granting 
those  privileges. 
Part  of  physical  access  controls  (limited 
access)  on  the  matrix. 
Provider: 
A  supplier  of  services  as  defined  in  section 

1861(u)oftheHIPAA. 
A  supplier  of  medical  or  other  services  as 
defined  in  section  1861(s)  of  the  HIPAA. 
Public  kev: 
One  of  the  two  keys  used  in  an  asymmetric 
encryption  system.  The  public  kev  is 
made  public,  to  be  used  in  conjunction 
with  a  corresponding  private  kev. 
[Stallings.  1995) 
Removal  from  access  lists: 
The  physical  eradication  of  an  entity's 

access  privileges. 
Part  of  termination  procedures  on  the 
matrix. 
Removal  of  user  account(s): 
The  termination  or  deletion  of  an 
individual's  access  privileges  to  the 
information,  services,  and  resources  for 
which  they  currently  have  clearance, 
authorization,  and  need-to-know  when 
such  clearance,  authorization  and  need- 
to-know  no  longer  exists. 
Part  of  termination  procedures  on  the 
matrix. 
Report  procedures: 


The  documented  formal  mechanism 
employed  to  document  security 
incidents. 
Part  of  security  incident  procedures  on  the 
matrix. 
Response  procedures: 
The  documented  formal  rules/instructions 
for  actions  to  be  taken  as  a  result  of  the 
receipt  of  a  security  incident  report. 
Part  of  security  incident  procedures  on  the 
matrix. 
Risk  analysis: 

Risk  analysis,  a  process  whereby  cost- 
effective  security/control  measures  may 
be  selected  by  balancing  the  costs  of 
various  security/control  measures 
against  the  losses  that  would  be  expected 
if  these  measures  were  not  in  place. 
Part  of  the  security  management  process  on 
the  matrix. 
Risk  management: 
Risk  is  the  possibility  of  something  adverse 
happening.  Risk  management  is  the 
process  of  assessing  risk,  taking  steps  to 
reduce  risk  to  an  acceptable  level  and 
maintaining  that  level  of  risk.  (NIST  Pub, 
800-14) 
Part  of  the  security  management  process  on 
the  matrix. 
Role-based  access  control: 

Role-based  access  control  (RBAC)  is  an 
alternative  to  traditional  access  control 
models  (e.g..  discretionary  or  non- 
discretionary  access  control  policies) 
that  permits  the  specification  and 
enforcement  of  enterprise-specific 
security  policies  in  a  way  that  maps 
more  naturally  to  an  organization's 
structure  and  business  activities.  With 
RBAC,  rather  than  attempting  to  map  an 
organization's  security  policy  to  a 
relatively  low-level  set  of  technical 
controls  (typically,  access  control  lists), 
each  user  is  assigned  to  one  or  more 
predefined  roles,  each  of  which  has  been 
assigned  the  various  privileges  needed  to 
perform  that  role. 
Part  of  access  control  on  the  matrix. 
Part  of  authorization  control  on  the  matrix. 
Sanction  policy: 

Organizations  must  have  policies  and 
procedures  regarding  disciplinarv 
actions  which  are  communicated  to  all 
employees,  agents  and  contractors,  for 
example,  verbal  warning,  notice  of 
disciplinary  action  placed  in  personnel 
files,  removal  of  system  privileges, 
termination  of  emplovment  and  contract 
penalties  (ASTM  E  1869) 
In  addition  to  enterprise  sanctions, 
employees,  agents,  and  contractors  must 
be  advised  of  civil  or  criminal  penalties 
for  misuse  or  misappropriation  of  health 
information.  Employees,  agents  and 
contractors,  must  be  made  aware  that 
violations  may  result  in  notification  to 
law  enforcement  officials  and  regulatory, 
accreditation  and  licensure 
organizations.  (ASTM) 
Part  of  the  security  management  process  on 
the  matrix. 
Secure  work  station  location: 

Physical  safeguards  to  eliminate  or 

minimize  the  possibilitv  of  unauthorized 
access  to  information,  for  example, 
locating  a  terminal  used  to  access 


sensitive  information  in  a  locked  room 
and  restricting  access  to  that  room  to 
authorized  personnel,  not  placing  a 
terminal  used  to  access  patient 
information  in  any  area  of  a  doctors 
office  where  the  screen  contents  can  be 
viewed  from  the  reception  area 
Part  of  physical  safeguards  to  guard  data 
integrity,  confidentiality,  and  availability 
on  the  matrix. 
Security: 

Security  encompasses  all  of  the  safeguards 
in  an  information  system,  including 
hardware,  software,  personnel  policies, 
information  practice  policies,  disaster 
preparedness,  and  the  oversight  of  all 
these  areas.  The  purpose  of  securitv  is  to 
protect  both  the  system  and  the 
information  it  contains  from 
unauthorized  access  from  without  and 
from  misuse  from  within 
Through  various  security  measures,  a 
health  information  system  can  shield 
confidential  information  from 
unauthorized  access,  disclosure  and 
misuse,  thus  protecting  privacy  of  the 
individuals  who  are  the  subjects  of  the 
stored  data.  (Privacy  and  Health 
Information  Systems  A  Guide  to 
Protecting  Patient  Confidentialitv) 
Security  awareness  training: 
All  employees,  agents,  and  contractors 
must  participate  in  information  secunt\ 
awareness  training  programs  Based  on 
job  respKinsibilities.  individuals  mav  be 
required  to  attend  customizi'd  education 
programs  that  focus  on  Issues  regarding 
use  of  health  information  and 
responsibilities  regarding  confidentialitv 
and  security  (.■\STMi 
Part  of  Physical  safeguards  to  guard  data 
integrity,  confidentiality  and  availabilitv 
on  the  matrix 
Security  configuration  management 

Measures,  practices  and  procedures  for  the 
security  of  information  systems  should 
be  coordinated  and  integrated  with  each 
other  and  other  measures,  practices  and 
procedures  of  the  organization  so  as  to 
create  a  coherent  svstem  of  securitv 
(OECD  Guidelines,'  as  cited  in  NIST  Pub 
800-14) 
Part  of  administrative  procedures  to  guard 
data  integrity,  confidentiality  .  and 
availability  on  the  matrix. 
Security  incident  procedures: 
Formal,  documented  instructions  for 

reporting  security  breaches 
Part  cf  administrative  procedures  to  guard 
data  integrity,  confidentialitv  and 
availability  on  the  matrix. 
Security  management  pr(x;ess: 
.■\  security  management  process 
encompasses  the  creation, 
administration  and  oversight  of  policies 
to  ensure  the  prevention,  detection, 
containment,  and  correction  of  securitv 
breaches   If  in\'olves  risk  analvsis  and 
risk  management,  including  the 
establishment  of  accountability, 
management  controls  (policies  and 
education),  electronic  controls,  phvsical 
security,  and  penalties  for  the  abuse  and 
misuse  of  its  assets,  both  ph\sical  and 
electronic. 
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Fart  of  a<lministrative  procedures  to  guard 
data  intei^nty.  confidentiality  and 
availability  on  the  matrix. 
Security  polic\: 

The  fra..ievv()rk  within  which  an 

organizatuin  establishes  needed  levels  of 
information  security  to  achieve  the 
desired  confidentiality  goals.  A  policy  is 
a  statement  of  information  values, 
protection  responsibilities,  and 
organization  ( ommitment  for  a  system. 
(0T.-\.  194;))  The  .American  Health 
Information  Management  .Association 
recommends  that  security  policies  apply 
to  all  employees,  medical  staff  members, 
volunteers,  students,  faculty, 
independent  contractors,  and  agents. 
lAHIM.A,  1996c)  (as  cited  in  HISB. 
DRAFT  GLOSSARY  OF  TERMS 
RELATED  TO  INFORMATION 
SECURITY  IN  HEALTH  CARE 
INFORMATION  SYSTEMS  draft 
Glossary  of  Terms  Related  to  Information 
Security  in  Health  Care  Information 
Systems  ) 

Part  of  the  security  management  process  on 
the  matrix 
Security  testing 

A  process  used  to  determine  that  the 
security  features  of  a  system  are 
implemented  as  designed  and  that  they 
are  adequate  for  a  proposed  applications 
environment.  This  process  includes 
hands-on  functional  testing,  penetration 
testing,  and  verification.  (Glossary  of 
INFOSEC  and  INFOSEC  Related  Teiros— 
Idaho  State  t'niversity) 

Part  of  security  configuration  mgmt  on  the 
matrix. 
Sign-in  for  visitors  and  escort,  if  appropriate. 

Formal,  documented  procedure  governing 
the  reception  and  hosting  of  visitors. 

Part  of  physical  access  controls  (limited 
access)  on  the  matrix. 
Subject/object  separation: 

Access  to  a  subject  does  not  guarantee 
access  to  the  objects  associated  with  that 
subject. 

Subject  is  defined  as  an  active  entity, 
generally  m  the  form  of  a  person, 
process,  or  device  that  causes 
information  to  flow  among  objects  or 
changes  the  system  state.  Technically,  a 
process/domain  pair.  (Glossary  of 
INFOSEC  and  INFOSEC  Related  Terms- 
Idaho  State  University) 

Object  is  defined  as  a  passive  entity  that 
contains  or  receives  information.  Access 
to  an  object  potentially  implies  access  to 
the  information  it  contains.  Examples  of 
objects  are:  records  blocks,  pages, 
segments,  files,  directories,  directory 
trees,  and  programs,  as  well  as  bits, 
bytes,  words,  fields,  processors,  video 
displays,  keyboards,  clocks,  printers, 
netw^ork  nodes,  etc.  (Ghjssary  of 
INFOSEC  and  INFOSEC  Related  Terms- 
Idaho  State  Lniversity) 

A  type  of  access  control. 
System  users,  including  maintenance 
personnel,  trained  in  security: 

See  Awareness  training  (including 
management). 

Part  of  personnel  security  on  the  matrix. 
Technical  security  mechanisms: 

The  processes  that  are  put  in  place  to  guard 
against  unauthorized  access  to  data  that 


is  transmitted  over  a  communications 
network. 

A  section  of  the  matrix. 
Technical  securit\'  services: 

The  processes  that  are  put  in  place  (1)  to 
protect  information  and  (2)  to  control 
and  monitor  individual  access  to 
informatum. 

A  section  of  the  matrix. 
Telephone  callback: 

.■\  method  of  authenticating  the  identity  of 
the  receiver  and  sender  of  information 
through  a  series  of  "questions"  and 
"answers"  sent  back  and  forth 
establishing  the  identity  of  each,  For 
example,  when  the  communicating 
systems  exchange  a  series  of 
identification  codes  as  part  of  the 
initiation  of  a  session  to  exchange 
information,  or  when  a  host  computer 
disconnects  the  initial  session  before  the 
authentication  is  complete,  and  the  host 
calls  the  user  back  to  establish  a  session 
at  a  predetermined  telephone  number. 

Part  of  Entity  authentication  on  the  matrix. 
Termination  procedures: 

Formal,  documented  instructions,  wh.ch 
include  appropriate  security  measures, 
for  the  ending  of  an  employee's 
employment,  or  an  internal/external 
user's  access. 

Part  of  administrative  procedures  to  guard 
data  integrity,  confidentiality  and 
availability  on  the  matrix. 
Testing  and  revision: 

(1)  Testing  and  revision  of  contingency 
plans  refers  to  the  documented  process 
of  periodic  testing  to  discover 
weaknesses  in  such  plans  and  the 
subsequent  process  of  revising  the 
documentation  if  necessary. 

Part  of  contingency  plan  on  the  matrix. 

(2)  Testing  and  revision  of  programs 
should  be  restricted  to  formally 
authorized  personnel. 

Part  of  physical  access  controls  (limited 
access)  on  the  matrix. 
Time-of-day: 

Access  to  data  is  restricted  to  certain  time 
frames,  e.g..  Monday  through  Friday. 
8:00  a.m.  to  6:00  p.m. 

A  type  of  access  control  on  the  matrix. 
Time-stamp: 

To  create  a  notation  that  indicates,  at  least, 
the  correct  date  and  time  of  an  action, 
and  the  identity  of  the  person  that 
created  the  notation. 
Token: 

A  physical  item  that's  used  to  provide 
identity.  Typically  an  electronic  device 
that  can  be  inserted  in  a  door  or  a 
computer  system  to  obtain  access. 
(O'Reilly.  1992)  (as  cited  in  HISB. 
DRAFT  GLOSSARY  OF  TERMS 
RELATED  TO  INFORMATION 
SECURITY  IN  HEALTH  CARE 
INFOR.M.ATION  SYSTE.MS  draft 
Glossary  of  Terms  Related  to  Information 
Security  in  Health  Care  Information 
Systems) 

Part  of  entity  authentication  on  the  matrix 
Training: 

Education  concerning  the  vulnerabilities  of 
the  health  information  in  an  entity's 
possession  and  ways  to  ensure  the 
protection  of  that  information. 


Part  of  administrative  procedures  to  guard 

data  integrity,  confidentiality  and 

availability  on  the  matrix. 
Transportability: 

A  signed  document  can  be  transported 

(over  an  insecure  network)  to  another 

system,  while  maintaining  the  integrity 

of  the  document. 
Part  of  digital  signature  on  the  matrix. 
Turn  in  keys,  token  or  cards  that  allow 

access: 
Formal,  documented  procedure  to  ensure 

all  physical  items  that  allow  a 

terminated  employee  to  access  a 

property,  building,  or  equipment  are 

retrieved  from  that  employee,  preferably 

prior  to  termination. 
Part  of  termination  procedures  on  the 

matrix. 
Unique  user  identification: 
The  combination  name/number  assigned 

and  maintained  in  security  procedures 

for  identifying  and  tracking  individual 

user  identity.  (ASTM) 
Part  of  Entity  authentication  on  the  matrix. 
User  authentication: 
The  provision  of  assurance  of  the  claimed 

identity  of  an  entity.  (ASTM  E1762-5) 
Part  of  digital  signature  on  the  matrix. 
User-based  access: 

A  security  mechanism  used  to  grant  users 

of  a  system  access  based  upon  the 

identity  of  the  user. 
Part  of  access  control  on  the  matrix. 
Part  of  authorization  control  on  the  matrix. 
User  education  in  importance  of  monitoring 

log  in  success/failure,  and  how  to  report 

discrepancies: 
Training  in  the  user's  responsibility  to 

ensure  the  security  of  health  care 

information. 
Part  of  training  on  the  matrix. 
User  education  concerning  virus  protection: 
Training  relative  to  user  awareness  of  the 

potential  harm  that  can  be  caused  by  a 

virus,  how  to  prevent  the  introduction  of 

a  virus  to  a  computer  system,  and  what 

to  do  if  a  virus  is  detected. 
Part  of  training  on  the  matrix. 
User  education  in  password  management: 
A  type  of  user  training  in  the  rules  to  be 

followed  in  creating  and  changing 

passwords  and  the  need  to  keep  them 

confidential. 
Part  of  training  on  the  matrix. 
Virus  checking: 
A  computer  program  that  identifies  and 

disables: 

(1)  another  "virus"  computer  program, 
typically  hidden,  that  attaches  itself  to 
other  programs  and  has  the  ability  to 
replicate.  (Unchecked  virus  programs 
result  in  undesired  side  effects  generally 
unanticipated  by  the  user.) 

(2)  A  type  of  programmed  threat.  A  code 
fragment  (not  an  independent  program) 
that  reproduces  by  attaching  to  another 
program.  It  may  damage  data  directly,  or 
it  may  degrade  system  performance  by 
taking  over  system  resources  which  are 
then  not  available  to  authorized  users. 
(O'Reilly,  1992,  as  cited  in  HISB,  DRAFT 
GLOSSARY  OF  TERMS  RELATED  TO 
INFORMATION  SECURITY  IN  HEALTH 
CARE  INFORMATION  SYSTEMS  draft 
Glossary  of  Terms  Related  to  Information 
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Systems) 
^['A]  Code  embedded  within  a  program  that 
causes  a  copy  of  itself  to  be  inserted  in 
one  or  more  other  programs.  In  addition 
to  propagation,  the  virus  usually 
performs  some  unwanted  function 
(Stallings,  1995.  as  cited  in  HISB. 
DRAFT  GLOSS.ARY  OF  TERMS 
RELATED  TO  I.\'FORMATiON 
SECURITY  IN  HEALTH  CARE 
INFORMATION  SYSTEMS  draft 
Glossary  of  Terms  Related  to  Information 
Security  in  Health  Care  Information 
Systems) 
Part  of  security  configuration  mgmt  on  the 
matrix. 

Acron\7ns 

.ABA     American  Bar  .Association 
.■\DA     .American  Dental  Association 
ANSI     .American  National  Standards 

Institute 
.AHIMA     American  Health  Information 

.Management  Association 
,ASTM     American  Society  for  Testing  and 

Materials 
(;DT     Center  for  Democracy  &  Technology 
I'EN     Central  European  Nations 
CX)RB.A     Common  Object  Request  Broker 
CPRI     C>)niputer-based  Patient  Record 

Institute 
D.AC     Discretionary  .Access  Ointrol 
DE.A     Data  Encr>ption  .Algorithm 
EDI     Electronic  Data  Interchange 
EH.N.AC     Electronic  Healthcare  .Network 

.Accreditation  Commission 
FD.A     Food  and  Drug  Administration 
HISB     Health  Care  Informatics  Standards 

Bcjard 


ISO     International  Organization  for 

.Standardization 
mac:     .Mandatory  .Access  Cicntroi 
.NCS(;     -National  C(Knputer  Securit\'  (;enter 
NCQ.A     .National  Council  for  Quality 

.Assurance 
NC;VHS     .National  (Committee  on  \'ital  and 

Health  Statistics 
NUBC     National  Uniform  Billing  Committee 
NL'CC     .National  I'niform  Claim  Committee 
PGP     Pretty  Good  Privacy 
PI.N     Personal  Identification  Number 
NIST     National  Institutes  of  Standards  and 

Technology 
SDO     Standards  Development  Organization 
VVEDI     Workgroup  for  Electronic  Data 

Interchange 
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Addendum  3 

HIPAA  SECl  BITY  MATPI.X— mapping 

Please  Note:  While  we  have  attempted  to 
categorize  securit\  requirements  for  ease  of 
understanding  and  reading  clarity,  there  are 
overlapping  areas  on  the  matrix  in  v\hich  the 
same  requirements  are  restated  in  a  slightly 
different  context. 


Administrative  Procedures  To  Guard  Data  Integrity,  Confidentiality,  and  Availability 


Requirement 


Implementation 


Mapped 
s'.ancaros 


Certification  

Chain  of  trust  partner  agreement  

Contingency    plan    (all    listed    implementation 
features  must  be  implemented). 


Formal  mechanism  for  processing  records  

Information  access  control  (all  listed  implemen- 
tation features  must  be  implemented). 


Applications  and  data  criticality  analysis 

Data  backup  plan   

Disaster  recovery  plan  

Emergency  mode  operation  plan  

Testing  and  revision  


Internal  audit  

Personnel  security  (all  listed  implementation 
features  must  be  implemented) 


Security  configuration  mgmf.  (all  listed  imple- 
mentation features  must  be  implemented). 


Security  incident  procedures  (all  listed  imple- 
mentation features  must  be  implemented). 


Access  authorization   

Access  establishment  

Access  modification  

Assure  supervision  of  maintenance  personnel 
by  authorized,  knowledgeable  person. 

Maintainance  of  record  of  access  authoriza- 
tions. 

Operating,  and  in  some  cases,  maintenance 
personnel  have  proper  access  authorization. 

Personnel  clearance  procedure  

Personnel  security  policy/procedure 

System  users,  including  maintenance  person- 
nel, trained  in  security. 

Documentation 

Hardware/software  installation  &  maintenance 
review  and  testing  for  security  features. 

Inventory  

Security  testing  | 

Virus  checking  

Report  procedures  

Response  procedures  


47, 

12.  47 

17.  47.  53 

12.  17,  47- 

12.  17,  47,  53, 

47,  53 

12,  17.  47. 

12.  17 

12,  17.  47.  53 

17.  47.  53 

12.  17,  47.  53 

12,  17,  43.  44.  47 

17.  47, 

12,  17,  47, 

17,47. 

17.  47. 
17,  47,  53. 
12,  17,  47.  53. 

12,  17,  47,  53, 

12,  17.  47, 

12,  17. 
12,  17,  47. 
12,  17,  47,  53. 
12.  17,  47. 
17,  47. 
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Administrative  Procedures  To  Guard  Data  Integrity,  Confidentiality,  and  Availability— Continued 


Requirement 


Implementation 


Mapped 
standards 


Security  management  prcxess  (all  listed  imple- 
mentation features  must  be  implemented). 


Termination  procedures  (all  listed  implementa- 
tion features  must  be  implemented). 


Training    (all    listed    implementation 
must  be  implemented). 


features 


Risk  analysis 

Risk  management 

Sanction  policy  

Security  policy  

Combination  locks  changed  

Removal  from  access  lists 

Removal  of  user  account(s)  

Turn  in  keys,  token  or  cards  that  allow  access 

Awareness  training  for  aU  personnel  (irx;luding 
mgmt). 

Periodic  security  reminders  

User  education  concerning  virus  protection  ....'. 

User  education  in  importance  of  monitoring  log 
in  success/failure,  arxJ  how  to  report  dis- 
crepancies. 

User  education  in  password  nnanagement 


12,  17,47,53. 

17,47. 

12,  17,  47.  53. 

17.  47,  53. 

12,  17. 

12,  17,47,53. 

12,  17,  47. 

12,  17,47. 

12,  17,  18.47,53. 

12,  18. 

12,  17,  18. 


12,  18,47 


Physical  Safeguards  To  Guard  Data  Integrity,  Confidentiality,  and  Availability 


Requirement 


Implementation 


Mapped  standards 


Assigned  security  responsibility  

Media  controls  (all  listed  implementation  fea- 
tures must  be  implemented). 


Physical  access  controls  (limited  access)  (all 
listed  implementation  features  must  be  irrv 
plemented). 


Policy/guideline  on  work  station  use 

Secure  work  station  location 

Security  awareness  training 


Access  control  

Accountability  (tracking  mechanism)  

Data  backup  

Data  storage  

Disposal  

Disaster  recovery 

Emergency  mode  ofjeration  

Equipment  control  (into  arxJ  out  of  site)  

Facility  security  plan  

Procedures  for  verifying  access  auttX)rizations 
prior  to  physk^al  access. 

Maintenance  records  

Need-to-know  procedures  for  personnel  ac- 
cess. 

Sign-in  for  visitors  and  escort,  if  appropriate  ... 

Testing  and  revision  


47. 

17,  47.  53. 

17,  18,47. 

12,  17,47,  53. 

12,  17,47. 

17.  47,  53. 

17. 

17. 

17,  47. 

12,  17,47. 

17.  18.  47. 

17 

12,  17,  47.53 

17 

17,  47 
18. 

17,53. 
12,  17,47. 


Technical  Security  Services  To  Guard  Data  Integrity,  Confidentiality,  and  Availability 


Requirement 


Access  control  (The  following  implementation 
feature  must  be  implemented:  Procedure  for 
emergency  access.  In  addition,  at  least  one 
of  the  following  three  implementation  fea- 
tures must  be  implemented:  Context-based 
access,  Roll-based  access,  User-based  ac- 
cess. The  use  of  Erx;ryption  is  optional). 

Audit  controls  

Authorization  control  (At  least  one  of  the  listed 
implementation  features  must  be  imple- 
mented). 

Data  authentication  

Entity  Authentication  (The  following  implemen- 
tation features  must  be  implemented:  Auto- 
matic logoff,  Unique  user  identification.  In 
addition,  at  least  one  of  the  other  listed  im- 
plementation features  must  be  implemented). 


Implementation 


Context-based  access, 
Encryption  


Procedure  for  emergency  access 

Roll-tjased  access 

User-based  access 


Role-based  access 
User-based  access 


Automatic  logoff 

Biometric  

Password  

PIN  

Telephone  callback 

Token  

Unique  user  identification 


Mapped  standards 


5,  12,  14,  16,  17,40,47. 

I,  6,  12,  14,  17,  21,  22,  23,  24,  26,  36,  28,  29, 
30.31.47,49,53,  54.55. 

14.  17.53. 

14.  16.  17,40,41,47,53. 

II,  12,  14.  16,  17.40.41.  47.53. 

12.  14,  18,47,53. 
5,  14,  16,  17,47,53. 
14,  16,  47,53. 

11,53. 

14,  16,  17,  18,40,  53 

14,  16,  18,40,47,  53. 

14,  16,  17,  18,  19,40,47,53. 

14,  16,  18,  19,  40,47. 

14.  17,  18,47,  53. 

14.  17.47,50,53. 

14,  47,  53. 


Federal  Register /Vol.  63.  No.  155/ Wednesday.  August  12,  1998 /Proposed  Rules  43279 


Technical  Security  Mechanisms  To  Guard  Data  Integrity,  Confidentiality,  and  Availability 


Requirement 


Implementation 


Communications/network  controls  (If  commu- 
nications or  networking  is  employed,  the  fol- 
lowing implementation  features  must  be  im- 
plemented: Integrity  controls.  Message  au- 
thentication. In  addition,  one  of  the  following 
implementation  features  must  be  Imple- 
mented: Access  controls,  Encryption.  In  ad- 
dition, if  using  a  network,  the  following  four 
implementation  features  must  be  imple- 
mented: Alarm,  Audit  trail.  Entity  authentica- 
tion. Event  reporting). 


Access  controls  

Alarm,  event  reporting. 

Audit  trail 

Encryption  


and  audit  trail 


Entity  authentication 


Event  reporting 

Integrity  controls  

Message  authentication 


Electronic  Signature 


Requirement 


Implementation 


Digital  signature  (If  digital  signature  is  em- 
ployed, the  following  three  implementation 
features  must  be  implemented:  Message  in- 
tegrity. Non-repudiation,  User  authentication. 
Other  implementation  features  are  optional). 


Mapped  standards 


14, 

17. 

22. 

23. 

39. 

47, 

48. 

53 

14. 

17. 

18. 

35. 

36. 

37, 

38. 

44 

1.  6,  12,  14.  17.  21,  22,  23,  24,  26,  27,  28,  29, 

30,  31.  47.  49,  52.  53 
12,  14,  17,  18,  20,  22,  23,  31.  32.  33.  34,  51 

53. 


14,  15. 
14,  15. 


17. 
17, 


18, 
18. 


22.  23.  45. 
22.  23.  25. 


46. 

45.  46.  52. 


Mapped  slandaros 


Ability  to  add  attnbutes  3.4.  10.  11,  13,20 

Continuity  of  signature  capability  3,4,  11,  13,  14,  18 

Counter  signatures  3,  4,  10,  11,  13.  14.  18 

Independent  verifiabilrty  3,4,  li,  13,20 

Interoperability  3,  4,  7,  8,  9,  13,  14,  48 

Message  integrity  3,  4,  10,  11,  13,  14.  18 

Multiple  signatures  3,  4,  10.  11,  13,  20 

Non-repudiation  2,  3,  4,  10,  11,  13.  14.  42 

Transportability  '  3,4,  11,  13,  14,  18 

User  authentication  '  3,4,  10,  11,  13,20 


Mapped  Standards 

1.  ANSI  X3, 92— Data  Encr>'ption  Standard 

2.  ANSI  X9. 30— Part  1:  Public  Key 
Cr>'ptography  LIsing  Irreversible 
Algorithms:  Digital  Signature  Algorithm 

3.  ANSI  X9. 30— Part  2:  Public  Key 
Cryptography  Using  Irreversible 
Algorithms:  Secure  Hash  Algorithm  (SHA- 
1) 

4.  ANSI  X9.31— Reversible  Digital  Signature 
Algorithms 

5.  ANSI  X9.45 — Enhanced  Management 
Controls  Using  Digital  Signatures  and 
Attribute  Certificates 

6.  ANSI  X9. 52— Triple  DES  Modes  of 
Operation 

7.  ANSI  X9. 55— Extensions  to  Public  Key 
Certificates  and  CRLs 

8.  ANSI  X9. 57— Certificate  Management 

9.  ANSI  X9, 62— Elliptic  Curve  Digital 
Signature  Algorithm  (draft) 

10.  ANSI  XI 2. 58— Security  Structures 
(version  2) 

11.  ASTM  E  1762— Standard  Guide  for 
Authentication  of  Healthcare  Information 

12.  ASTM  E  1869— Draft  Standard  for 
Confidentiality.  Privacy.  Access  and  Data 
Security  Principles 

13.  ASTM  PS  100-97— Standard 
Specification  for  Authentication  of 
Healthcare  Information  Using  Digital 
Signatures 

14.  ASTM  PS  101-97— Security  Framework 
for  Healthcare  Information 

15.  ASTM  PS  102-97— Standard  Guide  for 
Internet  and  Intranet  Security 

16.  ASTM  PS  103-97  Authentication  & 
Authorization  Guideline 

17.  CEN — European  Pre-Standard 

18.  FDA — Electronic  Records — Electronic 
Signatures — Final  Rule 


19.  FIPS  PUB  112— Password  Usage 

20.  FIPS  PUB  196— Entity  Authentication 
Using  Public  Kev  Cryptography 

21.  FIPS  PUB  46-2— Data  Encryption 
Standard 

22.  IEEE  802.10:  Interoperable  LAN/MAN 
Security  (SILS),  1992-1996  (multiple  parts) 

23.  IEEE  802.10c— LAN/WAN  Security— Key 
Management 

24.  IETF  ID— Combined  SSL/PCT  Transport 
Layer  Security  Protocol 

25   IETF  ID— FTP  Authentication  Using  DSA 

26.  IETF  ID— Secure  HyperText  TP  Protocol 
(S-HTTP) 

27.  IETF  ID— SMIME  Cert  Handling 

28.  IETF  ID — SMIME  Message  Specification 

29.  IETF  RFC  1422— Privacy  Enhanced  Mail: 
Part  1:  Message  Encryption  and 
Authentication  Procedures 

30.  IETF  RFC  1424— Privacy  Enhanced  Mail: 
Part  2:  Certificate-Based  Key  Management 

31.  IETF  RFC  1423— Privacy  Enhanced  Mail: 
Part  3;  Algorithms.  Modes,  and  Identifiers 

32.  ISO/IEC  9798-1:  Information 
Technology — Security  Techniques — Entity 
.Authentication  Mechanisms — Part  1. 
General  Model 

33   ISO/IEC  9798-2:  Information 
Technology — Security  Techniques — Entity 
Authentication  Mechanisms — Part  2:  Entity 
Authentication  Using  Asymmetric 
Techniques 

34.  ISO/IEC  9798-2:  Information 
Technology — Security  Techniques — Entity 
Authentication  Mechanisms — Part  2:  Entity 
.Authentication  Using  Symmetric 
Techniques 

35  ISO/IEC  10164-4— Information 
Technology — Open  Systems  Connection — 
System  Management:  Alarm  Reporting 
Function 


36.  ISO/IEC  10164-5- Information 
Technology — Open  Systems  Connection — 
System  .Management:  Event  Report 
Management  Function 

37  ISO/IEC  10164-7— Information 
Technology — Open  Systems  Connection — 
System  .Management-  Security  .Marm 
Reporting  Function 

38  ISO/IEC  10164-8- Information 
Technology — Open  Systems  Connection — 
System  Management:  Security  .Audit  Trail 
Function 

39.  ISO/IEC  10164-9— Information 
Technology — Open  Systems  Connection — 
System  Management  Objects  and 
Attributes  for  .Access  Control 

40.  ISO/IEC  10181-2— Information 
Technology — .Security  Frameworks  in 
Ojjen  Systems — Authentication  Framework 

41..  ISO/IEC  10181-3- Information 
Technology — Security  Frameworks  in 
Open  Systems — .Access  Control  Framework 

42.  ISO/IEC  10181-1- Information 
Technology— Security  Frameworks  in     ' 
Open  Systems — \on-repudiation 
Framework 

43.  ISO/IEC  10181-5— Information 
Technology — Security  Frameworks  in 
Open  Systems — Confidentiality  Framework 

44.  ISO/IEC  10181-7— Information 
Technology^Secunty  Frameworks  in 
Open  Systems — Security  Audit  Framework 

45  ISO/IEC  10736— Information 

Technology — Telecommui.ications  and 
Information  Exchange  Between  Systems — 
Transport  Layer  SecuntN  Protocol  (TLSP) 


43280 


Federal  Register  /  Vol.  63.  No.   155/ Wednesday.  August  12.  1998 /Proposed  Rules 


46  iSCIIEC  11t7-— Informatiij.n 
Technology — Telerommuni  cat  ions  and 
Information  Exchange  Between  Systems — 
Network  Laver  Security  Protocol  (NLSF'J 

47  .MST — Generally  .Accepted  Princ:i[)les 
and  Practices  for  Secure  hiformation 
Technology  Systems 

48  NIST  .VIISP(J — Minimum  Interoper.iiiiliiv 
Specification  for  PKI  (^oinponfiits  Version 
1 

4Q   PKCS  »7— <:;ryptoRraphu:  Message  Svntax 

Standard  Version  15  or  lat*'r 
50.  PKCS  «n— <;:rvptoki  B  .-\  Crvptographic 

Token  Interface 

51  RFC^  1510 — Kt'rheros  .Vuthentii  ation 
Ser\i(:e 

52  RFC  21()4~H.M.AC:Keved-Hashing  for 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  27  and  29 

[Docket  No.  28929;  Amendment  Nos.  27- 
35  &  29-42] 

RIN  212&-AG23 

Harmonization  of  Miscellaneous 
Rotorcraft  Regulations 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  The  FAA  is  amending  the 
airworthiness  standards  for  normal  and 
transport  category  rotorcraft.  The 
changes  amend  the  airworthiness 
standards  to  require  a  cockpit  indication 
of  autopilot  operating  mode  to  the  pilots 
for  certain  autopilot  configurations,  to 
clarify  the  bum  test  requirements  for 
electrical  wiring  for  transport  category 
rotorcraft,  and  to  provide  a  new 
requirement  for  an  electrical  wire  bum 
test  for  normal  category  rotorcraft.  The 
rule  also  adds  a  1.33  fitting  factor 
stmctural  strength  requirement  to  the 
attachment  of  litters  and  berths. 
EFFECTIVE  DATE:  September  11,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carroll  Wright,  Regulations  Group, 
Rotorcraft  Directorate,  Aircraft 
Certification  Service,  FAA,  Worth, 
Texas  76193-0111,  telephone  number 
(817)  222-5120,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Final  Rules 

Using  a  moderm  and  suitable 
communications  software,  an  electronic 
copy  of  this  document  may  be 
downloaded  from  the  FAA  regulations 
section  of  the  Fedworld  electronic 
bulletin  board  service  (telephone:  703- 
321-3339),  the  Federal  Register's 
electronic  bulletin  board  service 
(telephone:  202-512-1661),  or  the 
FAA's  Aviation  Rulemaking  Advisory 
Committee  (ARAC)  Bulletin  Board 
service  (telephone:  800-322-2722  or 
202-267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm/htm  or  the  Federal 
Register  webpage  at  http:// 

www.access.gpo.gov/su docs/aces/ 

aces  140.html  for  access  to  recently 
published  mlemaking  documents. 

Any  person  may  obtain  a  coy  of  this 
final  mle  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
202-267-9680.  Communications  must 


identify  the  amendment  number  of 
docket  number  of  this  final  mle. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  Notices  of 
Proposed  Rulemaking  (NRPMs)  and 
Final  Rules  should  request  from  the 
above  office  a  copy  of  Advisory  Circular 
No.  11-2A,  NPRM  Distribution  System, 
that  describes  the  application 
procedure. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  requires  the  FAA  to  report 
inquiries  from  small  entities  concerning 
information  on,  and  advice  about, 
compliance  with  statutes  and 
regulations  within  the  FAA's 
jurisdiction,  including  interpretation 
and  application  of  the  law  to  specific 
sets  of  facts  supplied  by  a  small  entity. 

If  you  are  a  small  entity  and  have  a 
question,  contact  your  local  FAA 
official.  If  you  do  not  know  how  to 
contact  your  local  FAA  official,  you  may 
contact  Charlene  Brown,  Program 
Analyst  Staff,  Office  of  Rulemaking, 
ARM-27,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591, 
1-888-551-1594.  Internet  users  can  find 
additional  information  on  SBREFA  in 
the  "Quick  Jump"  section  of  the  FAA's 
web  page  at  http://www.faa.gov  and 
may  send  electronic  inquiries  to  the 
following  internet  address:  9-AWA— 
SBREFA@faa.dot.gov. 

Background 

These  amendments  are  based  on 
NPRM  No.  97-8  published  in  the 
Federal  Register  on  June  9,  1997  (62  FR 
31475).  That  notice  proposed  to  amend 
the  airworthiness  standards  for  both 
normal  and  transport  category  rotorcraft 
based  on  recommendations  from  the 
ARAC.  By  announcement  in  the  Federal 
Register  (60  FR  4221,  January  20.  1995), 
the  "Harmonization  of  Miscellaneous 
Rotorcraft  Regulations  Working  Group" 
was  chartered  by  the  ARAC.  The 
working  group  included  representatives 
from  the  major  rotorcraft  manufacturers 
(normal  and  transport)  and 
representatives  from  Aerospace 
Industries  Association  of  America.  Inc. 
(ALA),  Association  Europeene  des 
Constructeurs  de  Material  Aerospatial 
(AECMA),  Helicopter  Association 
International  (HAI),  Joint  Aviation 
Authorities  (JAA),  and  the  Federal 
Aviation  Administration  (FAA) 
Rotorcraft  Directorate.  This  broad 
participation  is  consistent  with  FAA 
policy  to  have  all  known  interested 
parties  involved  as  early  as  practicable 
in  the  rulemaking  process. 


On  January  9,  1996.  the  Miscellaneous 
Harmonization  Working  Group 
submitted  recommendations  to  the 
ARAC  conceming  the  need  (1)  to 
provide  a  cockpit  indication  of  autopilot 
operating  mode  to  the  pilots  for  certain 
autopilot  configurations.  (2)  to  clarify 
the  burn  test  requirements  for  electrical 
wiring  for  transport  category  rotorcraft. 
(3)  to  provide  a  new  requirement  for  an 
electrical  wire  bum  test  for  normal 
category  rotorcraft.  and  (4)  to  add  a  1.33 
fitting  factor  structural  strength 
requirement  to  the  attachment  of  litters 
and  berths.  The  working  group  also 
submitted  recommendations  to  ARAC 
conceming  the  disharmonizations 
introduced  by  the  new  Rotorcraft  30 
Second/2  Minute  One-Engine 
Inoperative  Power  Ratings  (OEI)  (59  FR 
47764;  September  16,  1994)  and  the 
Crash  Resistant  Fuel  Systems  (CRFS)  in 
Normal  and  Transport  Category 
Rotorcraft  (59  FR  50380;  October  3. 
1994)  final  mles. 

The  ARAC  reviewed  the  working 
group  recommendations  and 
subsequently  recommended  that  the 
FAA  revise  the  airworthiness  standards 
for  normal  and  transport  category 
rotorcraft  to  incorporate  the 
miscellaneous  changes.  The  changes  to 
14  CFR  parts  27  and  29  (parts  27  and  29) 
are  harmonized  with  the  European  Joint 
Aviation  Requirements  (JAR)  27  and  29. 

The  FAA  evaluated  the  ARAC 
recommendations  and  made  its 
proposals  in  NPRM  97-8.  The  FAA 
received  two  comments  to  the  proposed 
miscellaneous  changes. 

Discussion  of  Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  these  amendments.  Due 
consideration  was  given  to  the 
comments  received  from  the  two 
commenters.  One  commenter 
representing  HAI  was  fully  supportive 
of  the  proposed  changes. 

Another  commenter  recommended 
changes  to  the  proposed  part  27 
electrical  wire  bum  test  requirements. 
This  commenter  does  not  believe  self- 
extinguishing  wire  is  required  for  low 
amperage  installation  and  requested  the 
following  wording  be  added  to 
§27.1365:"*   *   *  To  require  self- 
extinguishing  installation  of  electrical 
wire  and  cable  larger  than  18  gauge  and 
carrying  current  draws  of  over  5  amps 
per  wire.  Multi-strand  cable  with  over  4 
strands  in  a  closed  cable  sheave  are 
exempt  from  this  requirement  *   *   *" 
The  FAA  does  not  agree  to  exempt 
multi-strand  wires  or  18  gauge  wires  or 
smaller.  Any  wire,  regardless  of  size  or 
number  of  strands,  may  constitute  a  fire 
hazard.  Small  gauge  wires  may  be 
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routed  in  wire  bundles  with  larger  gauge 
wires.  Any  fire  in  the  wire  bundle 
would  be  fueled  by  nonself- 
extinguishing  wire  and  thereby  defeat 
the  purpose  of  the  rule. 

After  considering  all  of  the  comments, 
the  FAA  has  determined  that  air  safety 
and  the  public  interest  require  adoption 
of  the  amendments  are  proposed. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
§  3507(d)),  there  are  no  requirements  for 
information  collection  associated  with 
this  final  use. 

International  Compatibility 

The  FAA  has  determined  that  a 
review  of  the  Convention  on 
International  Civil  Aviation  Standards 
and  Recommended  Practices  is  not 
warranted  because  there  is  not  a 
comparable  rule  under  International 
Civil  Aviation  Organization  (ICAO) 
standards. 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  (RFA)  requires  agencies  to 
analyze  the  economic  impact  of 
regulatory  changes  on  small  entities. 
Third,  the  Office  of  Management  and 
Budget  directs  agencies  to  assess  the 
effects  of  regulatory  changes  on 
international  trade.  And  fourth,  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4)  requires  agencies  to 
prepare  a  written  assessment  of  the 
costs,  benefits,  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
annually  (adjusted  for  inflation).  In 
conducting  these  analyses,  the  FAA  has 
determined  that  this  rule:  (1)  will 
generate  benefits  that  justify  its  costs 
and  is  not  a  "significant  regulatory 
action"  as  defined  in  the  Executive 
Order;  (2)  is  not  "significant"  as  defined 
as  EKDT's  Regulatory  Policies  and 
Procedures;  (3)  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  (4)  will  lessen 
restraints  on  international  trade;  and  (5) 
does  not  contain  a  significant 
intergovernmental  or  private  sector 
mandate.  These  analyses,  available  in 
the  docket,  are  summarized  below. 


Economic  Evaluation 

The  revisions  will  impose  no 
incremental  costs  on  the  larger 
manufacturers  that  produce  both  part  27 
and  29  rotorcraft.  For  smaller 
manufacturers  producing  only  part  27 
rotorcraft.  there  will  be  incremental 
costs  totalling  approximately  $60,000 
(nondiscounted  1997  dollars)  per  type 
certification.  For  some  manufacturers  of 
specialized  equipment  in  part  27 
rotorcraft,  incremental  cost  could  equal 
an  additional  $500  per  rotorcraft. 
Overall,  the  changes  will  increase  safety 
and  promote  harmonization  between 
FAA  and  JAA  regulations. 
Harmonization  will  eliminate 
unnecessary  duplication  of  certification 
requirements  (e.g..  testing/design),  thus 
reducing  manufacturers'  costs. 

The  costs  and  benefits  of  the  changes 
regarding  the  fitting  factor  for  berths  and 
litters,  removal  of  the  phrase  "unless  a 
rollover  is  shown  to  be  extremely 
remote"  (in  §§  27.975(b)  and 
29.975(a)(7)),  autopilot  operating  mode, 
and  bum  test  for  electrical  wire  in 
normal  category  rotorcraft  are 
summarized  below.  All  other  revisions 
involve  minor  clarifications  or 
administrative  changes. 

The  fitting  factor  requirement  will  not 
impose  incremental  costs  on  most 
rotorcraft  manufacturers.  One  small 
manufacturer  of  part  27  rotorcraft 
indicated  additional  nonrecurring 
testing  and  analysis  costs  of  $2,100  to 
substantiate  the  1.33  factor  in  an  initial 
new  type  certification;  most  likely,  this 
additional  cost  will  not  be  incurred  in 
subsequent  type  certification.  Although 
there  have  been  no  identifiable 
accidents  involving  litters  attributable  to 
insufficient  attachment  strength,  even 
one  minor  injury  will  far  exceed  the 
relatively  low  costs.  Codification  of  the 
1.33  fitting  factor,  which  is  inherent  in 
most  current  designs,  will  ensure  that 
all  future  designs  include  this  standard, 
increasing  the  minimum  level  of  safety. 

There  will  be  no  incremental  costs  or 
benefits  associated  with  removal  of  the 
phrase  "unless  a  rollover  is  showTi  to  be 
extremely  remote"  in  §§  27.975(b)  and 
29.975(a)(7)  since  rotorcraft  currently 
meet  the  minimum  fuel  spillage 
requirements  of  these  sections. 

The  autopilot  display  requirement 
will  not  impose  any  incremental  costs 
on  rotorcraft  manufacturers  since  new 
autopilot  systems  employed  in  rotorcraft 
are  identical  to  those  in  airplanes  and 
the  mode  indicator  in  now  integral  to 
such  system.  Codification  of  this 
requirement  will  ensure  that  all  future 
rotorcraft  designs  comply  with  this 
standard. 


Most  U.S.  and  European 
manufacturers  currently  use  electrical 
wire  that  meets  the  bum  test 
requirements  for  transport  category' 
rotorcraft  since  they  produce  both  parts 
27  and  29  rotocraft.  However,  the  few 
manufacturers  that  produce  normal 
category  rotorcraft  only  will  likely 
experience  additional  costs.  One 
manufacturer  estimates  additional 
noru-ecurring  testing/design  costs  at 
$5,300  per  tyf>e  certification  and 
additional  wiring  costs  of  $530  per 
rotorcraft.  At  an  estimated  production  of 
seven  rotorcraft  per  year,  the 
incremental  recurring  costs  will  total 
$3,710  per  year  for  ten  years,  or  $37,100 
total  (nondiscounted  1997  dollars), 
under  one  type  certification.  Another 
manufacturer  estimates  additional 
wiring  costs  of  $370  per  rotorcraft  and 
no  additional  nonrecurring  costs.  At  an 
estimated  production  of  20  rotorcraft 
per  year,  the  incremental  recurring  costs 
will  total  $7,400  per  year  ten  years,  or 
$74,000  total  (nondiscounted  1997 
dollars),  under  one  type  certification. 
Averagmg  the  incremental  costs  for 
these  two  manufacturers  results  in  an 
estimate  of  approximately  $58,200  per 
type  certification  (135  units  produced  at 
approximately  $430  per  unit). 

Part  27  rotorcraft  which  will  be  used 
in  specialized  operations  may  require 
somewhat  more  expensive  wiring  to 
meet  the  new  bum  test  requirements. 
The  second  commenter  to  the  notice 
alluded  to  earlier  (a  manufacturer  of 
fire-fighting  systems)  indicates  that 
meeting  the  new  standards  will  result  in 
a  5  percent  increase  in  the  selling  price 
of  its  system,  or  $900  per  unit.  A 
manufacturer  of  agricultural  spraying 
systems,  however,  indicates  increased 
per  system  costs  of  only  a  fraction  of 
one  percent,  equating  to  $100  per  unit. 
Since  both  of  these  systems  represent 
the  type  of  add-on  electrical  system 
potentially  affected  by  the  wiring 
provision,  using  the  average  of  the  two 
estimates,  or  $500,  is  appropriate. 
Assuming  20  of  the  new  production 
rotorcraft  (about  15%)  will  be  equipped 
with  the  add-on  systems,  the  additional 
incremental  costs  total  $10,000. 

Examination  of  National 
Transportation  Safety  Board  accident 
data  for  the  period  1983  through  1995 
indicates  several  rotorcraft  accidents 
and  incidents  in  which  the  electrical 
system  was  cited  as  a  cause  or 
contribute  factor.  One  accident  (in  June 
1994)  was  primarily  caused  by  an 
electrical  short  in  the  wiring  which 
bumed  a  hole  in  the  main  fuel  line, 
causing  a  post-impact  fire  that  destroyed 
the  part  27  helicopter.  The  FAA  believes 
that  the  revised  bum  test  requirements 
could  have  prevented  this  accident.  If 
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the  rule  prevents  one  such  accident 
during  the  operating  lives  (25-years)  of 
rotorcraft  produced  under  one  part  27 
type  certification,  the  rule  will  be  cost- 
beneficial:  Replacement  costs  of  a 
substantially-damaged  rotorcraft  equals 
$125,000  (this  benefit  alone  will  exceed 
the  total  costs  of  approximately 
$70,000);  adding  cumulative  damage 
from  two  or  three  minor  incidents  (say 
$20,000  to  $30,000)  and  potential 
harmoni2ation  cost  savings  ($50,000, 
based  on  estimates  from  previous 
harmonized  rotorcraft  rules)  increases 
the  benefits  to  approximately  $200,000, 
which  is  almost  three  times  the  costs.  If 
one  serious  injury  (valued  at  over 
$500,000)  is  prevented,  the  benefits  of 
the  rule  would  be  several  times  the 
estimated  costs. 

In  addition,  codification  of  those 
requirements  complied  with  indirectly 
(i.e..  as  a  result  of  complying  with  other 
provisions)  or  "voluntarily"  (by  virture 
of  competitive  pressures)  will  ensure 
continuation  of  enhanced  safety  levels 
in  future  rotorcraft  designs. 

Based  on  the  findings  of  no  significant 
incremental  costs  coupled  with  the 
benefits  of  harmonization  savings  and 
higher  levels  of  safety,  the  FAA  has 
determined  that  the  rule  will  be  cost- 
beneficial. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  significant  economic  impact  on 
a  substantial  number  of  small  entities.  If 
the  determination  is  that  it  will,  the 
agency  must  prepare  a  regulatory 
flexibility  analysis  as  described  in  the 
Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  act 
provides  that  the  hsad  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 


providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

For  manufacturers,  a  small  entity  is 
one  with  1,500  or  fewer  employees. 
Only  five  rotorcraft  have  1,500  or  fewer 
employees  and  therefore  qualify  as 
small  entities.  However,  three  of  these 
are  not  currently  producing  new  type- 
certificated  rotocraft,  and  another  does 
not  compete  with  the  larger 
manufacturers.  Consequently,  only  one 
producer  could  potentially  be  impacted 
by  this  rule.  However  the  annualized 
increased  certification  costs  for  a 
rotorcraft  manufacturer  (based  on  the 
average  incremental  costs  of  the  wiring 
requirements  as  reported  by  the  two 
manufactiu^rs,  added  to  the  costs  to 
comply  with  the  fitting  factor 
requirements)  equals  approximately 
$4,400  per  type  certification,  which  is 
not  considered  significant  within  the 
meaning  of  the  RFA.  Consequently,  the 
FAA  certifies  that  the  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  rotorcraft 
manufacturers. 

The  two  manufacturers  of  specialized 
component  systems  described  earlier  are 
also  small  entities;  notwithstanding,  the 
average  $500  incremental  cost  can  easily 
be  passed  on  to  purchasers  given  the 
inelastic  demand  for  such  specialized 
rotorcraft  systems.  There  is  not  a 
substantial  number  of  other  rotorcraft 
systems.  There  is  not  a  substantial 
number  of  other  rotorcraft  parts 
manufacturers  that  will  be  impacted  by 
this  rule.  Consequently,  the  FAA 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  rotorcraft 
parts  manufacturers. 

International  Trade  Impact  Assessment 

Consistent  with  the  Administration's 
belief  in  the  general  superiority, 
desirability,  and  efficacy  of  free  trade,  it 
is  the  policy  of  the  Administrator  to 
remove  or  diminish,  to  the  extent 
feasible,  barriers  to  international  trade, 
including  both  barriers  affecting  the 
export  of  American  goods  and  services 
to  foreign  countries  and  those  affecting 
the  import  of  foreign  goods  and  services 
into  the  United  States. 

In  accordance  with  that  policy,  the 
FAA  is  committed  to  develop  as  much 
as  possible  its  aviation  standards  and 
practices  in  harmony  with  its  trading 
partners.  Significant  cost  savings  can 
result  from  this,  both  to  American 
companies  doing  business  in  foreign 
markets,  and  foreign  companies  doing 
business  in  the  United  States. 

This  rule  is  a  direct  action  to  respond 
to  this  policy  by  increasing  the 
harmonization  of  the  U.S.  Federal 


Aviation  Regulations  with  the  European 
Joint  Aviation  Requirements.  The  result 
will  be  a  positive  step  toward  removing 
impediments  to  international  trade. 

Federalism  Implications 

The  regulations  herein  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparaticm  of  a 
Federalism  Assessment. 

Unfunded  Mandates  Assessment 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  MMx:h  22,  1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  will  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  armually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

The  FAA  determined  that  this  rule 
does  not  contain  a  significant 
intergovernmental  or  private  sector 
mandate  as  defined  by  the  Act. 

List  of  Subjects  in  14  CFR  Parts  27  and 
29 

Air  transportation.  Aircraft.  Aviation 
safety,  Rotorcraft,  Safety. 
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The  Amendments 

Accordingly,  the  FAA  amends  14  CFR 
parts  27  and  29  as  follows: 

PART  27— AIRWORTHINESS 
STANDARDS:  NORMAL  CATEGORY 
ROTORCRAFT 

1.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44704. 

2.  In  §  27.625,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§27.625    Fitting  factors. 

***** 

(d)  Each  seat,  berth,  litter,  safety  belt, 
and  harness  attachment  to  the  structure 
must  be  shown  by  analysis,  tests,  or 
both,  to  be  able  to  withstand  the  inertia 
forces  prescribed  in  §  27.561(b)(3) 
multiphed  by  a  fitting  factor  of  1.33. 

3.  Section  27.785  is  amended  by 
revising  the  heading  and  by  adding  a 
new  sentence  to  the  end  of  paragraph 
(k)(2)  to  read  as  follows: 

§  27.785    Seats,  berths,  litters,  safety  belts, 
and  harnesses. 

***** 

(k)  *   *   * 

(2)  *    *    *  The  fitting  factor  required 
by  §  27.625(d)  shall  be  appHed. 

§  27.975    [Amended] 

4.  In  §  27.975,  paragraph  (b)  is 
amended  by  removing  the  words", 
unless  a  rollover  is  shown  to  be 
extremely  remote". 

5.  In  §  27.1329,  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

§27.1329    Automatic  pilot  system. 

***** 

(f)  If  the  automatic  pilot  system  can  be 
coupled  to  airborne  navigation 


equipment,  means  must  be  provided  to 
indicate  to  the  pilots  the  current  mode 
of  operation.  Selector  switch  position  is 
not  acceptable  as  a  means  of  indication. 

6.  In  §  27.1365,  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§27.1365    Electric  cables. 

***** 

(c)  Insulation  on  electrical  wire  and 
cable  installed  in  the  rotorcraft  must  be 
self-extinguishing  when  tested  in 
accordance  with  Appendix  F,  Part 
1(a)(3),  of  part  25  of  this  chapter. 

PART  2&— AIRWORTHINESS 
STANDARDS:TRANSPORT 
CATEGORY  ROTORCRAFT 

7.  The  authority  citation  for  part  29 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702.44704. 

8.  In  §  29.625,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§  29.625    Fitting  factors. 

«         *         *  *         • 

(d)  Each  seat,  berth,  htter,  safety  belt, 
and  harness  attachment  to  the  structure 
must  be  shown  by  analysis,  tests,  or 
both,  to  be  able  to  withstand  the  inertia 
forces  prescribed  in  §  29.561(b)(3) 
multiplied  by  a  fitting  factor  of  1.33. 

9.  Section  29.785  is  amended  by 
revising  the  heading  and  by  adding  a 
new  sentence  to  the  end  of  paragraph 
(k)(2)  to  read  as  follows: 

§  29.785    Seats,  berths,  litters,  safety  belts, 
and  harnesses 


(k) 


*   *    * 


(2)  *    *    *  The  fitting  factor  required 
by  §  29.625(d)  shall  be  applied. 


§  29.923     [Amended] 

10.  In  §  29, 923(a),  the  first  sentence  of 
the  introductory  text  is  amended  adding 
the  phrase  "and  (p)"  immediately 
following  the  reference  to  paragraph 
"(n)". 

§  29.975    [Amended] 

11.  In  §  29.975,  paragraph  (a)(7)  is 
amended  by  removing  the  words  ", 
unless  a  rollover  is  shown  to  be 
extremely  remote". 

12.  In  §29.1329,  a  new  paragraph  (f] 
is  added  to  read  as  follows: 

§29.1329    Automatic  pilot  system. 

*         *         *         *         • 

(f)  If  the  automatic  pilot  system  can  be 
coupled  to  airborne  navigation 
equipment,  means  must  be  provided  to 
indicate  to  the  pilots  the  current  mode 
of  operation.  Selector  switch  position  is 
not  acceptable  as  a  means  of  indication. 

13.  In  §29.1351,  paragraph  (d)(l)(iii) 
is  removed. 

§29.1351     General. 

14.  In  §  29.1359.  a  new  paragraph  (c) 
is  added  to  read  as  follows: 

§  29.1 359    Electrical  system  fire  and  smoke 
protection. 

***** 

(c)  Insulation  on  electrical  wire  and 
cable  installed  in  the  rotorcraft  must  be 
self-extinguishing  when  tested  in 
accordance  with  Appendix  F,  Part 
1(a)(3),  of  part  25  of  this  chapter. 

Issued  in  Washington.  DC,  on  August  7. 
1998. 

Jane  F.  Garvey. 

Administrator 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  12, 
1998 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Potatoes  (Irish)  grown  in — 

Colorado;  published  8-11-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Potassium  dihydrogen 

phosphate;  published  8- 

12-98 
Zucchini  juice  added  to 

buffalo  gourd  root  powder; 

published  8-12-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Schools  and  libraries  and 
rural  health  care  universal 
support  mechanism; 
furKJing  year  change  from 
calendar  year  cycle  to 
fiscal  year  cycle,  etc.; 
published  8-12-98 

FEDERAL  TRADE 
COMMISSION 

Appliances,  consumer;  energy 
consumption  and  water  use 
Information  in  labeling  and 
advertising: 

Comparability  ranges — 
Clothes  washers; 
published  4-20-98 

Supplemental  standards  of 
ethical  conduct  for  agency 
employees;  published  8-12- 
98 

GOVERNMENT  ETHICS 
OFFICE 

Government  ethics: 
Statutory  honorarium  bar 
provisions  and 
supplemental  reporting 
requirements  removed 
and  other  conforming 
technical  amendments; 
published  8-12-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 

Miscellaneous  amendments; 
published  8-12-98 


SECURITIES  AND 
EXCHANGE  COMMISSION 

Secunties: 
Transfer  agents;  Year  2000 
readiness  reports; 
published  7-13-98 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Regattas  and  marine  parades: 
Parker  International  Waterski 
fvlarathon;  published  7-13- 
98 
Winter  Harkxir  Lobster  Boat 
Race;  published  7-13-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  published  7-8-98 
Dormer;  published  7-8-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Apricots  grown  in — 
Washington;  comments  due 
by  8-17-98;  published  6- 
16-98 
Milk  marketing  orders: 
Southwest  Plains;  comments 
due  by  8-19-98;  published 
8-12-98 
Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 

Florida;  comments  due  by 
8-17-98;  published  7-16- 
98 

Pears  (winter)  grown  in — 
Oregon  et  al.;  comments 
due  by  8-20-98;  published 
7-21-98 

Prunes  (fresh)  grown  in — 
Washington  and  Oregon; 
comments  due  by  8-17- 
98;  published  7-16-98 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Fresh  market  tomatoes; 
comments  due  by  8-19- 
98;  published  7-20-98 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutrition  programs: 
Women,  infants,  and 
children;  special 
supplemental  nutrition 
program — 


Infant  formula  rebate 
(Contracts;  requirements 
for  and  evaluation  of 
WIG  program  requests 
for  bids;  comments  due 
by  8-17-98;  published 
7-16-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Benng  Sea  and  Gulf  of 
Alaska;  comments  due 
by  8-20-98;  published 
7-21-98 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  Exchange  Act: 
Recordkeeping 
requirements;  electronic 
storage  media  and  other 
recordkeeping-related 
issues;  comments  due  by 
8-18-98;  published  8-10- 
98 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Simplified  acquisition 
procedures;  comments 
due  by  8-18-98;  published 
6-19-98 
Federal  Acquisition  Regulation 
(FAR): 

Individuals  with  disabilities: 

employment  and 

advancement;  comments 

due  by  8-21-98;  published 

6-22-98 
No-cost  value  engineering 

change  proposals; 

comments  due  by  8-21- 

98;  published  6-22-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Arizona  Department  of 
Environmental  Quality; 
authority  delegation; 
comments  due  by  8-17- 
98;  published  7-17-98 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Light-duty  vehicles  and 
trucks — 

Heavy-duty  engines  for 
original  equipment 
manufacturers  and  for 
aftermarket  conversion 
manufacturers; 
comments  due  by  8-19- 
98;  published  7-20-98 
Air  quality  implementation 
plans;  \A\approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 


Arizona;  comments  due  t>y 
8-21-98;  published  7-22- 
98 
Air  quality  planning  purposes, 
designation  of  areas: 
Idaho,  comments  due  by  8- 
19-98;  published  8-3-98 
Airl  pollutants,  hazardous 
national  emission  standards. 
Arizona  Department  of 
Environmental  Quality; 
authority  delegation; 
comments  due  by  8-17- 
98;  published  7-17-98 
Hazardous  waste: 
State  underground  storage 
tank  program  approvals — 
Nevada:  comments  due 
by  8-17-98,  published 
7-17-98 
Tennessee,  comments 
due  by  8-20-98. 
published  7-10-98 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system; 
Funding  and  fiscal  affairs, 
loan  policies  and 
operations,  and  funding 
operations — 

Investment  management, 
comments  due  by  8-17- 
98:  published  6-18-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 
Access  charges — 

Incumbent  local  exchange 
carriers  subject  to  rate- 
of-return  regulation, 
access  charge  reform, 
comments  due  by  8-'7- 
98,  published  7-20-98 
Commercial  mobile  radio 
services — 
Broadtjand  personal 
communications 
services  earners: 
forbearance  from 
regulations  in  wireless 
telecommunications 
markets;  comments  due 
by  8-18-98:  published 
8-11-98 
Radio  and  television 
broadcasting: 

Call  sign  assignments  for 
broadcast  stations: 
comments  due  by  8-17- 
98:  published  7-16-98 
Radio  broadcasting: 

Radio  technical  rules: 
streamlining,  comments 
due  by  8-21-98:  published 
6-22-98 
Radio  stations;  table  of 

assignments; 

Colorado;  comments  due  by 
8-17-98;  published  7-2-98 

Wyoming;  co:Timents  due  by 
8-17-98,  published  7-2-98 


IV 
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FEDERAL  MARITIME 
COMMISSION 

Freedom  of  Information  Act; 
implementation;  comments 
due  by  8-21-98;  publishied 
7-22-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Individuals  with  disabilities; 

employment  and 

advancement;  comments 

due  by  8-21-98;  published 

6-22-98 
No-cost  value  engineering 

change  proposals; 

comments  due  by  8-21- 

98;  published  6-22-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  for  human  consumption: 
Chlorine  dioxide;  comments 
due  by  8-19-98;  published 
7-20-98 
Eggs  and  egg  products — 
Farm-to-table  safety 
system;  salmonella 
ententidis  contamination 
control  and  reduction; 
comments  due  by  8-17- 
98;  published  5-19-98 
Human  drugs: 
Laxative  products  (OTC); 
tentative  final  monograph; 
comments  due  by  8-19- 
98;  published  5-21-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  Care  Financing 
Administration 

f^edicare: 
Rural  health  professional 
shortage  areas; 
teleconsultations  payment 
plan;  comments  due  by  8- 
21-98;  published  6-22-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  insurance  reform: 
National  standard  employer 
identifier;  comments  due 
by  8-17-98;  published  6- 
16-98 

Protection  of  human  subjects: 
Pregnant  women,  human 
fetuses,  and  newborns  as 
research  subjects  and 
pertaining  to  human  in 
vitro  fertilization; 
comments  due  by  8-18- 
98;  published  5-20-98 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

National  Housing  Act: 
l^inimum  property  standard: 
1995  model  energy  code 


adoption;  comments  due 
by  8-17-98;  published  6- 
16-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Parish's  alkali  grass; 
comments  due  by  8-19- 
98;  published  7-20-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Arkansas;  comments  due  by 
8-19-98;  published  8-4-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Individuals  with  disabilities; 

employment  and 

advancement;  comments 

due  by  8-21-98;  published 

6-22-98 
No-cost  value  engineering 

change  proposals; 

comments  due  by  8-21- 

98;  published  6-22-98 

OFFICE  OF  MANAGEMENT 
AND  BUDGET 

Management  and  Budget 
Office 

Prompt  Payment  Act; 
implementation: 
Prompt  payment  procedures; 

revision  and  replacement 

of  Circular  A-125; 

comments  due  by  8-17- 

98;  published  6-17-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Acquisition  regulations: 
Health  benefits,  Federal 
employees — 
Improving  carrier 
performance; 
conforming  changes; 
comments  due  by  8-17- 
98;  published  7-16-98 
Retirement: 

Federal  Employees 
Retirement  System — 

Open  Enrollment  Act; 
implementation; 
comments  due  by  8-17- 
98;  published  6-18-98 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Breast  cancer  research 
semi-postal  stamp;  terms 
and  conditions  for  use 
and  determination  of 
value;  comments  due  by 
8-17-98:  published  7-16- 
98 


SECURITIES  AND 
EXCHANGE  COMMISSION 

Practice  and  procedure: 
Improper  professional 
conduct  standards; 
comments  due  by  8-20- 
98;  published  7-21-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Hudson  River.  NY;  safety 
zone;  comments  due  by 
8-19-98;  published  5-21- 
98 
San  Juan  Hartxiur,  PR; 
regulated  navigation  area; 
comments  due  by  8-1 7- 
98;  published  6-18-98 
Regattas  and  marine  parades: 
Eighth  Coast  Guard  District 
Annual  Marine  Events; 
comments  due  by  8-17- 
98;  published  6-16-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives; 

Airbus;  comments  due  by  8- 

17-98;  published  7-16-98 
AlliedSignal,  Inc.;  comments 

due  by  8-18-98;  published 

6-19-98 
Boeing;  comments  due  by 

8-17-98;  published  6-18- 

98 
Cessna;  comments  due  by 

8-18-98;  published  6-26- 

98 

Dornier;  comments  due  by 

8-21-98;  published  7-22- 

98 
Mooney  Aircraft  Corp.; 

comments  due  by  8-21- 

98;  published  6-17-98 
Pratt  &  Whitney;  comments 

due  by  8-17-98;  published 

6-18-98 
Saab;  comments  due  by  8- 

17-98;  published  7-16-98 
Short  Brothers;  comments 

due  by  8-18-98;  published 

7-24-98 
SOCATA-Group 

Aerospatiale;  comments 

due  by  8-20-98;  published 

7-16-98 
Class  E  airspace;  comments 
due  by  8-21-98;  published 
7-22-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Motor  carrier  safety  standards: 
Commercial  motor  vehicle 
marking;  comments  due 
by  8-17-98;  published  6- 
16-98 


Waivers,  exemptions,  and 
pilot  programs;  meeting; 
comments  due  by  8-20- 
98;  published  7-29-98 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http;// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/su_docs/. 
Some  laws  may  not  yet  be 
available. 

H.R.  643/P.L.  105-218 

To  designate  the  United 
States  courthouse  to  be 
constructed  at  the  corner  of 
Superior  and  Huron  Roads,  in 
Cleveland,  Ohio,  as  the  "Carl 
B.  Stokes  United  States 
Courthouse".  (Aug.  7,  1998; 
112  Stat.  912) 

H.R.  1151/P.L.  105-219 

Credit  Union  Membership 
Access  Act  (Aug.  7,  1998; 
112  Stat.  913) 

H.R.  1385/P.L.  105-220 

Workforce  Investment  Act  of 
1998  (Aug.  7,  1998;  112  StaL 
936) 

H.R.  3152/P.L.  105-221 

Amy  Somers  Volunteers  at 
Food  Banks  Act  (Aug.  7, 
1998;  112  Stat.  1248) 

H.R.  3731/P.L.  105-222 

To  designate  the  auditorium 
located  within  the  Sandia 
Technology  Transfer  Center  in 
Albuquerque,  New  Mexico,  as 
the  "Steve  Schiff  Auditorium". 
(Aug.  7,  1998;  112  Stat.  1249) 

H.R.  4354/P.L.  105-223 

To  establish  the  United  States 
Capitol  Police  Memorial  Fund 
on  behalf  of  the  families  of 
Detective  John  Michael 
Gibson  and  Private  First  Class 
Jacob  Joseph  Chestnut  of  the 
United  States  Capitol  Police. 
(Aug.  7,  1998;  112  Stat.  1250) 
Last  List  August  7,  1998 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
sut>scrit)e,  send  E-mail  to 
listproc@lucky.fed.gov  with) 
the  text  message: 

subscribe  PUBLAWS-L  Your 
Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


Public  Laws 


105th  Congress,  2nd  Session,  1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session,  1998. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U,S, 
Government  Printing  Office  Prices  vary  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://www, access. 

gpo  gov/nara/'index  htm! 
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Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscrit>ers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Order  Procassing  Code: 

♦5419 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order 
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FREE 
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A  Guide  for  the  User  of  tlie  Federal  Register  — 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 

Charge  your  order.  SK'^ 

It's  Easy!  SHB^'J 

I I  YES,  please  send  me  the  following:  To  fax  your  orders  (202)-512-2250 


Order  processing  code 

*6173 


V/SA 


copies  of  The  Federal  Reglster-What  It  is  and  How  To  Use  it,  at  $700  per  copy  Stock  No  069-000-00044-4 


The  total  cost  of  my  order  is  $ .  International  customers  please  add  25'^.  Prices  mciude  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

1 I  Check  Payable  to  the  Superintendent  of  Documents 

I 1  GPO  Depxisit  Account  .  . . ^ 


(Company  or  Personal  Name) 


(Additional  addirss  attention  line) 


(Street  address) 


(City.  State,  ZIP  Code  I 


(Daytime  phone  including  area  code  I 


(Please  type  or  print) 


Lj 

VISA  or  MasterCard  Account 

ill,,,: ... 

Thank  you  for 
your  order.' 

j    (Credit  card  cupiralinn  datei 

(Purchase  Order  No  ) 

^ES     NO 

May  we  make  your  name/address  available  to  other  mailers?   i I    I I 


(.■\uth(inzing  Signature! 


Mail  To:     New  Orders.  Superintendent  of  Documents 
P.O.  Box  3719S4.  Pmsbureh.  PA  l.'^:50-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  tiling  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be  A  renewal  notice  will  be 

sent  approximately  90  days  sent  approximately  90  davs 

before  the  shown  dale.  before  the  shomi  dale. 

: / :  : / 

:AFR   SMITH212J  [)t-,C47R|       ;  ;  ^FRDO   SMITH212J  DECW  R  I     j 

i  JOHN  SMITH  :  :  jqhn  smith  : 

:212  MAIN  STREET  j  j 212  MAIN  STREET  • 

:  FORESTVILLE  MD  20747  •  •  PORESTVILLE  MD  20747  • 

: :    ; ^ ^ : 

To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


°^'aco^ '^'^  Superlntefxtent  of  Documents  Subscription  Order  Fomi      Charge  your  order. 

*  D400  Its  Easy! 


^^ffi         1J^4 


LJYCOy  please  enter 


my  subscriptions  as  fdows: 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  S607  each  per  year. 

subscriptions  to  Federal  Register  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  S (Price  includes 

regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Company  or  persorwl  name 


(Please  type  or  print) 


Additionai  address/attention  line 


Street  address 


City,  State,  Zip  code 


For  privacy,  check  box  below: 

G  Do  not  ^^ake  my  name  available  to  other  mailers 

Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 


□  GPO  Deposit  Account                j    |    |          - 

UVIbA      UMasterUard                   |     (expiration  date) 

1             1        1  1      1  1    1 

TTianIr  you  for  your  order! 


Daytime  phone  including  area  code 


Purctiase  order  number  (optional) 


Authorizing  signature  i  >< 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


kS 


le 


S4 

250 

800 


] 


VOL 


63 


iSSi 

1 
51 


AG 


12 


1998 


'rintcci  (in  rn_  \  i  ltd  pa|H'i 


LIMI 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


8-13-98 

Vol.  63  No. 


156 


Thursday 
August  13,  1998 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


PERiCDICALS 

Postage  ana  Fees  Paid 

U.S.  Government  Pnntmg  Office 

(ISSN  0097-6326) 


OFFICIAL  BUSINESS 
Penalty  for  private  use.  S300 


^    FR    UM3   346U  DEC   98 
UMI 

PERIODICf^LS  CHECK  IN 
PO  BOX  1346 

ANN  ARBOR      MI   48106 
116 


481 


8-13-98 
Vol.  63 
Pages  A 


8-13-98 

Vol.  63        No.  156 

Pages  43287-43602 


Thursday 
August  13,  1998 


Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  scrMce 
of  the  U.S.  Government  Printing  OfHce  at; 

http:  /www. access.gf)o.gov'nara  index.html 

For  additional  information  on  GPO  Access  products. 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Suppon  Team  via: 

•  Phone:  toll-free:  1-888-293-6498 

*  Email:  gpoaccess@gpo  gov 


Attention:  Federal  Agencies 

Plain  Language  Tools  Are  Sow  Available 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
President's  Memorandum  of  June  1.  1998 — Plain  Language 
in  Government  Writing  (63  FR  31883,  June  10,  1998).  Our 
address  is:  http:'. www.nard.gov  fedreg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  'Wnting  User-Fnendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NPR) 
Website  at:  http:www.plainlanguage.gov 


II 


Federal  Register/ Vol.  63.  No.  156/ Thursday,  August  13,  1998 


The  FEDERAL  REGISTER  is  published  daily.  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  Natural  Resources  Conservation  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Brucellosis  in  cattle  and  bison — 

State  and  area  classifications,  43291-43292 
Tuberculosis  in  cattle  and  bison — 

State  and  area  classifications,  43290-43291 
Plant-related  quarantine,  domestic: 
Mediterranean  fruit  fly,  43287-43289 

Army  Department 

NOTrCES 

Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Bellmore  Logistics  Activity,  NY,  43383 
U.S.  Army  Garrison  Fort  Ritchie,  MD.  43383-43384 
Meetings: 
Army  Education  Advisory  Committee,  43384 
Scientific  Advisory  Board,  43384 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Committees;  estabhshment,  renewal,  termination,  etc.: 

Advisory  Committee  to  Director,  43399 
Meetings: 

Scaffolding  as  anchorage  point  for  fall-arrest  systems; 
NIOSH  meeting,  43399 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities; 

Proposed  collection;  comment  request,  43399—43400 

Coast  Guard 

RULES 

Drawbridge  operations: 

New  Jersey,  43322-43324 
Regattas  and  marine  parades: 

Palm  Beach  County  Offshore  Grand  Prix  Festival  and  Air 
Show,  43321-43322 
NOTICES 
Meetings: 

Marine  Environment  Protection  Committee,  43440-43441 

Commerce  Department 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  43369- 
43370 


Copyright  Office,  Library  of  Congress 

NOTICES 

Copyright  office  and  procedures: 
Fees;  increase,  43426-43431 

Customs  Service 

NOTICES 

Customhouse  broker  license  cancellation,  suspension,  etc.: 
C&Y  International  et  al..  43444-43445 

Defense  Department 

See  Army  Department 

See  Navv  Department 

RULES 

Acquisition  regulations: 

Contractor/insurance  pension  reviews 
Correction,  43449 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  43385 
Grants  and  cooperative  agreements;  availability,  etc.: 
Special  education  and  rehabilitative  services — 
Research  and  innovation  to  improve  services  and 
results  for  children  with  disabilities,  and 
technology  and  media  services  for  individuals  with 
disabihties,  43597^3602 
Meetings: 

Foreign  Medical  Education  and  Accreditation  National 
Committee,  43385-43386 

Energy  Department 

See  Federal  Energy  Regulators  Commission 
NOTICES 

Environmental  statements;  availability,  etc.: 
Pantex  Plant,  TX,  et  al.— 

Weapons-usable  fissile  materials;  storage  and 
disposition,  43386-^3392 
Meetings: 
Environmental  Management  Site-Specific  Advisory' 
Board — 
Pantex  Plant,  TX.  43392-^3393 
Powerplant  and  industrial  fuel  use;  new  electric 
powerplant  coal  capabilitv: 
Self-certification  fihngs — 
Tenaska  Frontier  Partners.  Ltd.,  43393 

Environmental  Protection  Agency 

RULES  * 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Arizona;  correction,  43449 
PROPOSED  RULES 
Hazardous  waste: 

Identification  and  fisting — 

Petroleum  refining  process  wastes,  43361-43362 
NOTICES 

Grants  and  cooperative  agreements;  availabiliiy.  etc.: 
Sustainable  development  challenge  grant  program, 
43593-43595 
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Hazardous  waste: 

Project  XL  program;  site-specific  projects — 

Molex.  Inc..  facility.  Lincoln,  'SE:  withdrawn;  response 
to  comments.  43590—43592 
Meetings: 

Science  Advison,'  Board,  43394-43396 
Project  XL  (excellence  and  leatiership)  innovative 
technologies  projects: 
Massachusetts  Environmental  Protection  Department, 

MA;  umbrella  final  project  agreement,  43592 
Molex,  Inc.,  facility.  Lincoln.  NE;  final  project  agreement, 
43587-43590 
Superfund  program:  response  and  remedial  actions, 
proposed  settlements,  etc.: 
Cleve  Reber  Site,  LA,  43397 

Export  Administration  Bureau 

NOTICES 

Export  privileges,  actions  affecting: 
Abrishami.  Elham.  43370-43371 
Baugher.  lack  Allen.  43371-43372 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Airbus,  43294-43299 

Robinson  Hehcopter  Co..  43299-43302 
PROPOSED  RULES 
Airworthiness  directives: 

Aerospatiatle,  43335-43336 

Airbus,  43349-43351 

British  Aerospace,  43331-43333,  43345-43347,  43351- 
43353 

Dornier,  43347-43349 

Fokker,  43342-43345 

Lockheed,  43340-43342 

Raytheon,  43336-43340 

Short  Brothers,  43333-43335 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  43397 

Federal  Emergency  Management  Agency 

NOTICES 

Meetings: 

National  Fire  Academy  Board  of  Visitors,  43397 
Technical  Mapping  Advisory  Council,  43397-43398 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Consumers  Energy  Co.  et  al.,  43393-43394 

Galloway,  Lie,  43394 
Meetings: 

Midwest  electric  pricing  issues,  43394 
Applications,  hearings,  determinations,  etc.: 

Florida  Gas  Transmission  Co.,  43393 

Federal  Railroad  Administration 

NOTICES 

Meetings: 

Railroad  Safety  Advisory  Committee,  43441 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Cactus  ferruginous  pygmy-owl,  43362-43364 


NOTICES 

Endangered  and  threatened  species  permit  applications. 

43411 
Sport  Fishing  and  Boating  Partnership  Council;  national 

outreach  and  communications  plan;  comment  request, 

43410 

Food  and  Drug  Administration 

RULES 

Human  drugs: 

Pediculicide  products  (OTC);  final  monograph,  43302— 
43303 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  43400-43401 
Meetings: 

Medical  Devices  Advisory  Committee,  43401 
Reports  and  guidance  documents;  availability,  etc.: 

Accidental  radioactive  contamination  of  human  food  and 
animal  feeds;  recommendations  for  State  and  local 
agencies;  guidance.  43402^3403 

Forest  Service 

NOTICES 
Meetings: 

Deschutes  Provincial  Interagency  Executive  Committee 
Advisory  Committee,  43367 

General  Services  Administration 

NOTICES 

Freight  shipment  test  pilot  project;  third  party  logistics 
services  solicitation;  correction.  43398 

Grain  Inspection,  Packers  and  Stockyards  Administration 

RULES 
Fees: 

Official  inspection  and  weighing  services 
CFR  correction,  43289^3290 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  Inspector  General  Office.  Health  and  Human  Services 

Department 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Genetic  Testing  Advisory  Committee,  43398-43399 

Health  Care  Financing  Administration 

See  Inspector  General  Office.  Health  and  Human  Services 

Department 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  43403 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  43404 
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Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  43415-43422 

Inspector  General  Office,  Health  and  Human  Services 
Department 

RULES 

Medicare  and  State  health  care  programs; 
Fraud  and  abuse;  advisory  opinions 
Correction,  43449 
NOTICES 
Program  exclusions;  list,  43404—43407 

Interior  Department 

See  Fish  and  Wildlife  Ser\'ice 
See  Land  Management  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 
NOTICES 
Meetings: 
National  Recreation  Lakes  Study  Commission,  43410 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Beneficiary  taxability  under  trust;  CFR  correction,  43303- 
43305 
PROPOSED  RULES 
hicome  taxes: 
S  corporation  subsidiaries 

Hearing,  43353-43354 
Widely  held  fixed  investment  trusts;  reporting 
requirements,  43354-43361 

International  Trade  Administration 

NOTICES 
Antidumping: 

hidustrial  nitrocellulose  from — 

Germany, 43372-43373 
Porcelain-on-steel  cookware  from — 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  t>ooks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
pocket  No.  97-056-14] 

Mediterranean  Fruit  Fly;  Addition  to 
Quarantined  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 


SUMMARY:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
adding  a  portion  of  Highlands  County, 
FL,  to  the  list  of  quarantined  areas  and 
restricting  the  intrastate  and  interstate 
movement  of  regulated  articles  from  the 
quarantined  area.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  spread  of  the  Mediterranean 
fruit  fly  into  noninfested  areas  of  the 
continental  United  States. 
DATES:  Interim  rule  effective  August  7, 
1998.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  13,  1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-056-14,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-056-14.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Programs, 


PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236,  (301)  734- 
8247;  or  e-mail: 
michael.b, stefan@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Mediterranean  fruit  fly,  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses'  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

The  regulations  in  7  CFR  part  301.78 
through  301.78-10  (referred  to  below  as 
the  regulations)  restrict  the  interstate 
movement  of  regulated  articles  from 
quarantined  areas  to  prevent  the  spread 
of  the  Medfly  to  noninfested  areas  of  the 
United  States. 

On  September  30,  1997,  we  published 
a  declaration  of  extraordinary 
emergency  (62  FR  51079,  Docket  No. 
97-056-6)  because  a  serious  outbreak  of 
the  Medfly  was  occurring  in  Florida, 
and  the  State  of  Florida  was  unable  to 
continue  to  take  action  necessary  to 
control  and  eradicate  the  Medfly  in  the 
State.  Because  of  the  declaration  of 
extraordinary  emergency,  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  has  the  authority  to  enforce 
restrictions  on  the  intrastate  and 
interstate  movement  of  regulated 
articles  from  the  areas  in  Florida 
quarantined  because  of  the  Medfly. 

In  an  interim  rule  effective  on  April 
17,  1998,  and  published  in  the  Federal 
Register  on  April  23,  1998  (63  FR 
20053-20054,  Docket  No.  98-046-1),  we 
added  a  portion  of  Dade  County,  FL,  to 
the  list  of  quarantined  areas  and 
restricted  the  intrastate  and  interstate 
movement  of  regulated  articles  from  the 
quarantined  area.  In  a  second  interim 
rule  effective  on  May  5,  1998,  and 
published  in  the  Federal  Register  on 
May  11,  1998  (63  FR  25748-25750, 
Docket  No.  97-056-11),  we  expanded 
the  quarantined  area  in  Dade  County, 
FL.  In  a  third  interim  rule  effective  on 
May  13,  1998,  and  published  in  the 
Federal  Register  on  May  19,  1998  (63 
FR  27439-27440,  Docket  No.  97-056- 
12),  we  added  a  portion  of  Lake  and 
Marion  Counties,  FL,  to  the  list  of 
quarantined  areas  and  restricted  the 
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intrastate  and  interstate  movement  of 
regulated  articles  from  the  quarantined 
area.  In  a  fourth  interim  rule  effective  on 
June  5,  1998,  and  published  in  the 
Federal  Register  on  June  11.  1998  (63 
FR  31887-31888,  Docket  No.  97-056- 
13),  we  added  a  portion  of  Manatee 
County.  FL.  to  the  list  of  quarantined 
areas  and  restricted  the  intrastate  and 
interstate  movement  of  regulated 
articles  from  the  quarantined  area. 

Recent  trapping  surveys  by  inspectors 
of  Florida  State  and  by  inspectors  of 
APHIS  have  revealed  that  an  infestation 
of  Medfly  has  occurred  in  a  portion  of 
Highlands  County,  FL. 

The  regulations  in  §  301.78-3  provide 
that  the  Administrator  of  APHIS  will  list 
as  a  quarantined  area  each  State,  or  each 
portion  of  a  State,  in  which  the  Medfly 
has  been  found  by  an  inspector,  in 
which  the  Administrator  has  rea,son  to 
believe  that  the  Medfly  is  present,  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Medflv  has  been  found. 

The  boundary  lines  for  a  portion  of  a 
State  being  designated  as  quarantined 
are  set  up  approximately  four-and-one- 
half  miles  from  the  detection  sites.  The 
boundary  lines  may  vary  due  to  factors 
such  as  the  location  of  Medfly  host 
material,  the  location  of  transportation 
centers  such  as  bus  stations  and 
airports,  the  patterns  of  persons  moving 
in  that  State,  the  number  and  patterns 
of  distribution  of  the  Medflv,  and  the 
use  of  clearly  identifiable  lines  for  the 
boundaries. 

In  accordance  with  these  criteria  and 
the  recent  Medfly  findings  described 
above,  we  are  amending  §301.78-3  by 
adding  a  portion  of  Highlands  Countv, 
FL,  to  the  list  of  quarantined  areas.  The 
new  quarantined  area  is  described  in  the 
rule  portion  of  this  document. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  Medflv  from 
spreading  to  noninfested  areas  of  the 
United  States. 

Because  prior  notice  and  ether  public 
procedures  with  respect  to  his  action 
are  impracticable  and  contrary  to  the 
public  inte'-est  under  these  conditions, 
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we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  interim  rule  amends  the  Medfly 
regulations  by  adding  a  portion  of 
Highlands  County.  FL,  to  the  list  of 
quarantined  areas.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  spread  of  the  Medfly  into 
noninfested  areas  of  the  United  States. 

This  interim  rule  affects  the  intrastate 
and  interstate  movement  of  regulated 
articles  from  the  quarantined  area  in 
Highlands  County,  FL.  We  estimate  that 
there  are  426  entities  in  the  quarantined 
area  of  Highlands  County,  FL,  that  sell, 
process,  handle,  or  move  regulated 
articles;  this  estimate  includes  263 
commercial  growers,  2  transportation 
terminals,  20  fruit  stands,  3  flea 
markets,  4  citrus  packinghouses,  5 
mobile  vendors.  20  food  stores,  4 
common  carriers,  25  nurseries,  and  80 
lawn  maintenance  companies.  The 
number  of  these  entities  that  meet  the 
U.S.  Small  Business  Administration's 
(SBA)  definition  of  a  small  entity  is 
unknown,  since  the  information  needed 
to  make  that  determination  (i.e.,  each 
entity's  gross  receipts  or  number  of 
employees)  is  not  currently  available. 
However,  it  is  reasonable  to  assume  that 
most  of  the  426  entities  are  small  in 
size,  since  the  overwhelming  majority  of 
businesses  in  Florida,  as  well  as  the  rest 
of  the  United  States,  are  small  entities 
by  SBA  standards. 

The  effect  on  the  small  entities  that 
move  regulated  articles  intrastate  or 
interstate  from  the  quarantined  area  will 
be  minimized  by  the  availability  of 
various  treatments  that,  in  most  cases, 
will  allow  those  small  entities  to  move 
regulated  articles  intrastate  and 
interstate  with  very  little  additional 
costs.  Also,  many  of  these  types  of  small 
entities  sell  other  items  in  addition  to 
the  regulated  articles,  so  the  effect,  if 
any,  of  the  interim  rule  should  be 
minimal. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 


determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  enviromnental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The  site 
specific  environmental  assessment  and 
programmatic  Medfly  environmental 
impact  statement  provide  a  basis  for  our 
conclusion  that  implementation  of 
integrated  pest  management  to  achieve 
eradication  of  the  Medfly  would  not 
have  a  significant  impact  on  human 
health  and  the  natural  environment. 
Based  on  the  finding  of  no  significant 
impact,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  envirorunental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.).  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue.  SW..  Washington.  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 


Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities. 
Incorporation  by  reference,  Plant 
diseases  and  pests,  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150bb,  150dd, 
150ee.  150ff,  161.  162,  and  164-167;  7  CFR 
2.22,  2.80,  and  371.2(c). 

2.  In  §  301.78-3,  paragraph  (c),  the 
entry  for  Florida  is  amended  by  adding 
an  entry  for  Highlands  County.  FL,  in 
alphabetical  order,  to  read  as  follows: 

§  301 .78-3    Quarantined  areas. 

***** 

(c)  *   *   * 

Florida 
***** 

Highlands  County.  That  portion  of 
Highlands  County  beginning  at  the 
northeast  corner  of  Sec.  15,  T.  33.  R.  29; 
then  south  along  the  eastern  section  line 
of  Sec.  15,  T.  33,  R.  29,  to  the  southwest 
comer  of  Sec.  14,  T.  33.  R.  29;  then  east 
along  the  southern  section  line  of  Sec. 
14.  T.  33,  R.  29,  to  the  northeast  corner 
of  Sec.  23,  T.  33.  R.  29;  then  south  along 
the  eastern  section  line  of  Sees.  23  and 
26.  T.  33.  R.  29,  to  the  southwest  comer 
of  Sec.  25,  T.  33,  R.  29;  then  east  along 
the  southern  section  line  of  Sec.  25,  T. 

33,  R.  29,  to  the  northeast  comer  of  Sec. 
36,  T.  33,  R.  29;  then  south  along  the 
eastern  section  line  of  Sec.  36,  T.  33,  R. 
29.  to  the  northwest  comer  of  Sec.  6,  T. 

34.  R.  30;  then  east  along  the  northern 
section  line  of  Sec.  6,  T.  34,  R.  30,  to 
Arbuckle  Creek;  then  south  along  the 
western  bank  of  Arbuckle  Creek  to 
Carter  Creek;  then  west  along  the 
northern  bank  of  Carter  Creek  to  the 
eastern  section  line  of  Sec.  13,  T.  34.  R. 
29;  then  south  along  the  eastern  section 
line  of  Sees.  24  and  25.  T.  34,  R.  29,  to 
the  CSX  Railroad;  then  west  along  the 
CSX  Railroad  to  the  extension  of  Snyder 
Road;  then  south  along  the  extension  of 
Snyder  Road  and  Snyder  Road  to  the 
southwest  comer  of  Sec.  36,  T.34,  R.  29 
(Moon  Ranch  Road);  then  east  along  the 
southern  section  line  of  Sec.  36,  T.  34, 
R.  29,  to  the  southern  section  line  of 
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Sec.  31,  T.  34.  R.  30;  the  south  along  the 
southern  section  line  of  Sec.  31,  T.  34, 
R.  30,  to  the  northeast  comer  of  Sec.  6, 
T.  35,  R.  30;  then  south  along  the 
eastern  section  line  of  Sec.  6,  T.  35,  R. 
30,  to  Webster  Turn  Drive;  then 
southwest  along  Webster  Turn  Drive  to 
Airport  Road;  then  south  along  Airport 
Road  to  the  southern  section  line  of  Sec. 
7,  T.  35,  R.  30;  then  east  along  the 
southern  section  line  of  Sec.  7,  T.  35.  R. 
30,  to  the  southvkfest  corner  of  Sec.  8,  T. 
35,  R.  30;  then  south  along  the  western 
section  line  of  Sees.  17.  20,  29,  and  32, 
T.  35,  R.  30,  to  Josephine  Creek;  then 
west  along  the  northern  shoreline  of 
Josephine  Creek  to  the  eastern  section 
line  of  Sec.  4.  T.  36.  R.  29;  then  south 
along  the  eastern  section  line  of  Sec.  4. 
T.  36,  R.  29,  to  the  southern  section  line 
of  Sec.  4,  T.  36,  R.  29;  then  west  along 
the  southern  section  line  of  Sees.  4,  5, 
and  6,  T.  36,  R.  29  to  an  imaginary  line 
drawn  to  Northwest  Josephine  Road; 
then  north  along  the  imaginary  line 
drawn  to  Northwest  Josephine  Road  to 
Lake  Josephine  Drive;  then  west  along 
Lake  Josephine  Drive  to  Orange  Blossom 
Boulevard;  then  north  along  Orange 
Blossom  Boulevard  to  the  southern 
section  line  of  Sec.  30,  T.  35,  R.  29;  then 
west  along  the  southern  section  line  of 
Sec.  30,  T.  35,  R.  29,  to  the  southern 
section  line  of  Sec.  25,  T.  35,  R.  28;  then 
west  along  the  southern  section  line  of 
Sec.  25,  T.  35,  R.  28,  to  the  eastern 
section  line  of  Sec.  26,  T.  35,  R.  28;  then 
north  along  the  eastern  section  line  of 
Sees.  26,  23,  14,  and  11,  T.  35,  R.  28, 
to  13th  Avenue  (also  known  as  Azalea 
Terrace);  then  west  along  13th  Avenue 
(also  known  as  Azalea  Terrace)  to 
Azalea  Terrace  extension;  then  west 
along  the  extension  of  Azalea  Terrace 
until  it  becomes  Carmel  Avenue;  then 
west  along  Carmel  Avenue  to  its 
extension;  then  west  along  the  extension 
of  Carmel  Avenue  to  Washington  Road; 
then  north  along  Washington  Road  to  its 
extension;  then  north  along  the 
extension  of  Washington  Road  to  the 
southeast  comer  of  Sec.  28,  T.  34,  R.  28; 
then  west  along  the  southern  section 
line  of  Sees.  28  and  29,  T.  34,  R.  28,  to 
the  southwest  corner  of  Sec.  29,  T.  34, 
R.  28;  then  north  along  the  western 
section  line  of  Sees.  29,  20,  17,  8,  5,  and 
32,  T.  33,  R.  28,  to  Zoreta  Drive;  then 
east  along  Zoreta  Drive  to  Nitschke 
Road;  then  north  along  Nitschke  Road  to 
the  southwest  corner  fo  See.  28,  T.  33, 
R.  28;  then  east  along  the  southern 
section  line  of  Sec.  28,  T.  33,  R.  28,  to 
U.S.  Highways  27  and  98;  then  north 
along  U.S.  Highways  27  and  98  to  West 
Main  Street  (State  Road  17);  then  east 
along  West  and  East  Main  Street  (State 
Road  17)  to  County  Road  17,  then  north 


along  County  Road  17  to  the  northwest 
comer  of  Sec.  13.  T.  33,  R.  28;  then  east 
along  the  northern  section  line  of  Sec. 
13,  T.  33,  R.  28.  and  Sees.  18,  17,  16, 
and  15.  T.  33.  R.  29.  to  the  point  of 
beginning. 
***** 

Done  in  Washington,  DC.  this  7th  day  of 
August  1998. 

Joan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  98-21761  Filed  8-12-98;  8:45  am] 

BILUNG  CODE  3410-04-P 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7  CFR  Part  800 

Fees  for  Official  Inspection  and  Official 
Weighing  Services 

CFR  Correction 

In  Title  7  of  the  Code  of  Federal 
Regulations,  parts  700  to  899,  revised  as 
of  January  1,  1998,  make  the  following 
correction: 

On  page  476,  in  §800.71,  in  the 
paragraph  (a)  tables,  following  Schedule 
A.  Table  3.  Schedules  B  and  C  were 
inadvertently  omitted.  The  reinstated 
text  reads  as  follows: 

§  800.71     Fees  assessed  by  the  Service. 

(a)"  *  * 


Schedule  B— Fees  for  Official  In- 
spection, Weighing,  and  Appeal 
Inspection  Services  Performed 
IN  Canada^ 


Inspection  and  weighing 

service  (bulk  or  sacked 

grain) 


(1)  Original  inspection 
services  and  official 
weighing  services:  ^  ^ 
(i)  Contract  services 
(per  hour  per  serv- 
ice representative) 
(li)  Noncontract  serv- 
ice (per  hour  per 
service  representa- 
tive)   


Regular 
workday 
(Monday 
thru  Sat- 
urday) 


SI  03.00 


Non- 
regular 
workday 
(Sunday 
and  holt- 
day) 


S1 30.00 


137.00        172.00 


Schedule  B— Fees  for  Official  In- 
spection, Weighing,  and  Appeal 
Inspection  Services  Performed 
in  Canada^— Continued 


Inspection  and  weighing 

service  (bulk  or  sacked 

gram) 


Regular 
workday 
(Monday 
thru  Sat- 
urday) 


Non- 
regular 
workday 
(Sunday 
and  holi- 
day) 


(2)  Extra  copies  of  cer- 
tificates (per  copy)  . 


3.00 


300 


^  Official  inspection  and  weighing  services 
include,  but  are  not  limited  to  grading,  weigh- 
ing, sampling,  stowage  examination,  equip- 
ment testing,  scale  testing  and  certification, 
test  weight  revenfication,  evaluation  of  inspec- 
tion and  weighing  equipment  demonstrating 
otfiaal  inspection  and  weighing  functions,  fur- 
nishing standard  illustrations,  and  certifying  in- 
spection and  weighing  results. 

2  Fees  for  reinspection  and  appeal  inspec- 
tion services  shall  t>e  assessed  at  the  applica- 
ble contract  or  noncontract  hourly  rate  as  the 
onginal  inspection.  However,  it  additional  per- 
sonnel are  required  to  perform  the  reinspec- 
tion or  appeal  inspection  service,  the  applicant 
will  be  assessed  the  noncontract  onginal  m- 
sp>ection  hourly  fee. 

3  Board  appeal  inspections  are  based  on  file 
samples.  See  §800.71,  Schedule  A  for  Board 
Appeal  fees. 

Schedule  C— Fees  for  FGIS  Su- 
pervision OF  Official  Inspection 
AND  Weighing  Services  Per- 
formed BY  Delegated  States 
and/or  Designated  Agencies  in 
the  United  States^ 
Table  i 


Inspection  services  (bulk  or  sacked 
gram) 


(1)    Official    sample-tot    inspection 
service  (white  certificate) 
(i)  For  offcial  grade  and  official 
factor  determinations:. 

(A)  Truck  or  trailer  (per  irv 
spection^  

(B)  Boxcar  or  hopper  car 
(per  inspection^ 

(C)  Barge  (per  inspec- 
tion)z  

(D)  Ship  (per  ship)3  

(E)  All  other  lots  (per  in- 
spection)2< 

(ii)  For  official  factor  or  official 
criteria  determinations:. 

(A)  Factor  determination 
(per  inspection)  (maxi- 
mum 2  factors)^  

(B)  Official  cntena^*  

(2)  Stowage  examination  services: 

(i)  Ship  (per  stowage  certifi- 
cate)   

(ii)  Other  carriers  (per  stowage 
certificate) 


Ofticai 
inspec- 
tion or 
rein- 
spection 
services 


S0.30 

095 

6.15 
49.20 


030 


0.20 
0.20 


3.00 


0.20 
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Schedule  C— Fees  for  FGIS  Su- 
pervision OF  Official  Inspection 
AND  Weighing  Services  Per- 
formed BY  Delegated  States 
and/or  Designated  Agencies  in 
the  United  States'— Continued 
Table  i 


Inspection  services  (oulk  or  sacked 
gram) 


Offical 
inspec- 
tion or 
rein- 
spection 
services 


(3)  Warehouseman's  sample-lot  in- 
spection   service    (yellow   certifi- 
cate)   or    submitted    sample    in- 
spection sen/ice  (pink  certificate): 
(i)  For  official  grade  and  official 
factor  determinations  (per  in- 
spection)   

(II)  For  official  factor  or  official 
cnteria  determinations: 
(A)    Factor    determination 
(per    inspection)    (maxi- 


0.30 


mum  2  factors)^  

0.20 

(B)  Official  critena^®    

0  20 

(4)  Reinspection  services: 

(1)  Truck,  boxcar,  hopper  car, 

barge,                              ship. 

warehouseman's  sample-lot, 

submitted  sample,  factor  de- 

termination,    and    all    other 

lots  (per  sample  inspected) 

030 

(ii)  Official  criteria^''  

0.20 

NOTE:  The  footnotes  for  Table  1  are  shown 
at  the  end  of  Table  2. 

Table  2 


Official  services 

Official  weighing  sen/ices 

(bulk  or  sacked 

gram) 

(class  X) 

(class  Y) 

Official  weighing 

sen/ices: 

(i)  Truck  or 

trailer  (per 

earner) 

S0.30 

SO. 20 

(ii)  Boxcar  or 

hopper  car 

(per  carrier) 

.95 

25 

(ill)  Barge  (per 

carrier) 

6.15 

1.55 

(IV)  Ship  (per 

carrier)  ^  '  .. 

49.20 

12.30 

(v)  All  other 

lots  (per  lot 

or  part  lot)  •» 

.30 

.20 

'  The  fees  include  the  cost  of  suoervision 
functions  performed  by  the  Service  for  official 
inspection  and  weighing  services  performed 
by  delegated  States  and/or  designated  agen- 
cies. 

2  A  fee  shall  be  assessed  for  each  carrier  or 
sample  inspected  if  a  combined  lot  certificate 
IS  issued  or  a  uniform  loading  plan  is  used  to 
determine  grade. 

^A  fee  shall  be  assessed  per  ship  regard- 
less of  the  number  of  lots  or  sublets  loaded  at 
a  specific  service  point.  A  fee  shall  not  be  as- 
sessed for  divided-lot  certificates. 


■*  Inspection  services  for  all  other  lots  in- 
clude, but  are  not  limited  to,  sampling  service, 
condition  examinations,  and  examination  of 
gram  in  bins  and  containers.  For  weighing 
services,  all  other  lots  include,  but  are  not  lim- 
ited to,  seavans  and  inhouse  bin  transfers. 

5  Fees  shall  be  assessed  for  a  maximum  of 
two  factors.  If  more  than  two  factors  are  deter- 
mined, fees  are  assessed  at  rates  in  Table  1 
(l)(i)  or  (3)(i)  above,  as  applicable,  based  on 
carrier  or  type  sample  represented. 

^Official  criteria  includes,  but  is  not  limited 
to,  protein  and  oil  analyses.  A  fee  shall  be  as- 
sessed for  each  sample  tested. 

'A  Class  Y  ship  fee  shall  be  assessed  for 
shipments  destined  for  domestic  markets  only. 


BILUNG  CODE  1SOS-01-0 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  77 

[Docket  No.  98-081-1] 

Tut}erculosis  in  Cattle  and  Bison;  State 
Designation;  Michigan 

AGENCY:  .-Vnimal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 

comments. 

SUMMARY:  We  are  amending  the 
tuberculosis  regulations  concerning  the 
interstate  movement  of  cattle  and  bison 
by  reducing  the  designation  of  Michigan 
from  an  accredited-free  State  to  an 
accredited-free  (suspended)  State.  We 
have  determined  that  Michigan  no 
longer  meets  the  criteria  for  designation 
as  an  accredited-free  State  but  meets  the 
criteria  for  designation  as  an  accredited- 
free  (suspended)  State.  This  change  is 
necessary  to  prevent  the  spread  of 
tuberculosis  in  cattle  and  bison. 
DATES:  Interim  rule  effective  August  13, 
1998.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  13,  1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-081-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road. 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-081-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Joseph  VanTiem,  Senior  Staff 
Veterinarian,  National  Animal  Health 
Programs,  VS,  APHIS.  4700  River  Road. 
Unit  43.  Riverdale.  MD  20737-1231. 
(301)  734-7716. 

SUPPLEMENTARY  INFORMATION: 

Background 

Bovine  tuberculosis  is  the  contagious, 
infectious,  and  communicable  disease 
caused  by  Mycobacterium  bovis.  The 
tuberculosis  regulations  contained  in  9 
CFR  part  77  (referred  to  below  as  the 
regulations),  regulate  the  interstate 
movement  of  cattle  and  bison  because  of 
tuberculosis.  Cattle  and  bison  not 
known  to  be  affected  with  or  exposed  to 
tuberculosis  are  eligible  for  interstate 
movement  without  restriction  if  those 
cattle  or  bison  are  moved  from 
jurisdictions  designated  as  accredited- 
free  States,  accredited-free  (suspended) 
States,  or  modified  accredited  States. 
The  regulations  restrict  the  interstate 
movement  of  cattle  or  bison  not  known 
to  be  affected  with  or  exposed  to 
tuberculosis  if  those  cattle  or  bison  are 
moved  from  jurisdictions  designated  as 
nonmodified  accredited  States. 

The  status  of  a  State  is  based  on  its 
freedom  from  evidence  of  tuberculosis, 
the  effectiveness  of  the  State's 
tuberculosis  eradication  program,  and 
the  degree  of  the  State's  compliance 
with  the  standards  contained  in  a 
document  captioned  "Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication"  (UMR),  which  is 
incorporated  by  reference  into  the 
regulations. 

An  accredited-free  State,  as  defined  in 
77.1  of  the  regulations,  is  a  State  that 
has  no  findings  of  tuberculosis  in  any 
cattle  or  bison  in  the  State  for  at  least 
5  years.  The  State  must  also  comply 
with  all  the  provisions  of  the  UMR 
regarding  accredited-free  States. 

An  accredited-free  (suspended)  State 
is  defined  as  a  State  with  accredited-free 
status  in  which  tuberculosis  has  been 
detected  in  any  cattle  or  bison  in  the 
State.  A  State  with  accredited-free 
(suspended)  status  is  qualified  for 
redesignation  as  an  accredited-free  State 
after  the  herd  in  which  tuberculosis  is 
detected  has  been  quarantined,  an 
epidemiological  investigation  has 
confirmed  that  the  disease  has  not 
spread  from  the  herd,  and  all  reactor 
cattle  and  bison  have  been  destroyed. 
However,  if  tuberculosis  is  detected  in 
two  or  more  herds  in  the  State  within 
48  months,  the  State's  accredited-free 
status  is  revoked. 


Federal  Register/Vol.  63,  No.  156/Thursday.  August  13,  1998/Rules  and  Regulations  43291 


Before  publication  of  this  interim 
rule,  Michigan  was  designated  in  §  77.1 
of  the  regulations  as  an  accredited-free 
State.  However,  because  tuberculosis 
has  recently  been  confirmed  in  one  beef 
herd  within  the  State,  the  Administrator 
has  determined  that  Michigan  no  longer 
meets  the  criteria  for  designation  as  an 
accredited-free  State,  but  instead  meets 
the  criteria  for  designation  as  an 
accredited-free  (suspended)  State. 
Therefore,  we  are  amending  the 
regulations  by  removing  Michigan  from 
the  list  of  accredited-free  States  in  §  77.1 
and  adding  it  to  the  list  of  accredited- 
free  (suspended)  States  in  that  section. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  necessary  to  change 
the  regulations  so  that  they  accurately 
reflect  the  current  tuberculosis  status  of 
Michigan  as  an  accredited-free 
(suspended)  State.  This  will  provide 
prospective  cattle  and  bison  buyers  with 
accurate  and  up-to-date  information. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  action  amends  the  tuberculosis 
regulations  concerning  the  interstate 
movement  of  cattle  and  bison  by 
reducing  the  designation  of  Michigan 
from  an  accredited-free  State  to  an 
accredited-free  (suspended)  State.  We 
are  taking  this  action  because 
tuberculosis  has  recently  been 
confirmed  in  one  beef  herd  in  Michigan. 
This  action  is  necessary  to  prevent  the 
spread  of  tuberculosis  in  cattle  and 
bison. 

This  emergency  situation  makes 
compliance  with  section  603  and  timely 


compliance  with  section  604  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  impracticable.  If  we  determine 
that  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  then  we  wall 
discuss  the  issues  raised  by  section  604 
of  the  Regulatory  Flexibility  Act  in  our 
Final  Regulatory  Flexibility  Analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 


Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Bison,  Cattle, 
Reporting  and  recordkeeping 
requirements,  Transportation, 
Tuberculosis. 

Accordingly,  9  CFR  part  77  is 
amended  as  follows: 

PART  77— TUBERCULOSIS 

1.  The  authority  citation  for  part  77 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  Ill,  114,  114a.  115- 
117,  120.  121.  134b,  134f;  7  CFR  2.22,  2.80, 
and  371.2(d). 

§77.1     [Amended] 

2.  In  §  77.1,  in  the  definition  for 
Accredited-free  state,  paragraph  (2)  is 
amended  by  removing  the  word 
"Michigan,". 

3.  In  §  77.1,  in  the  definition  for 
Accredited-free  (suspended)  State, 
paragraph  (2)  is  amended  by  removing 
the  word  "None"  and  adding  the  word 
"Michigan"  in  its  place. 


Done  in  Washington.  DC.  this  7th  dav  of 
August  1998. 

Joan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Sen-ice. 

|FR  Doc.  98-21763  Filed  8-12-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

9  CFR  Part  78 
[Docket  No.  98-018-2] 

Brucellosis  in  Cattle;  State  and  Area 
Classifications;  Georgia 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rule  as 
final  rule. 


SUMMARY:  We  are  adopting  as  a  final 
rule,  vnthout  change,  an  interim  rule 
that  amended  the  brucellosis  regulations 
concerning  the  interstate  movement  of 
cattle  by  changing  the  classification  of 
Georgia  from  Class  A  to  Class  Free.  We 
have  determined  that  Georgia  meets  the 
standards  for  Class  Free  status.  The 
interim  rule  was  necessary  to  relieve 
certain  restrictions  on  the  interstate 
movement  of  cattle  from  Georgia. 
EFFECTIVE  DATE:  The  interim  rule  was 
effective  on  April  21,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
R.T.  Rollo.  Jr..  Staff  Veterinarian. 
National  Animal  Health  Programs.  VS. 
APHIS,  4700  River  Road  Unit  43, 
Riverdale.  MD  20737-1231.  (301)  734- 
7709;  or  e-mail:  rrollo@aphis.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Ln  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
April  21,  1998  (63  FR  19652-19653, 
Docket  No.  98-018-1).  we  amended  the 
brucellosis  regulations  in  9  CFR  part  78 
by  removing  Georgia  from  the  list  of 
Class  A  States  in  §  78.41(b)  and  adding 
it  to  the  list  of  Class  Free  States  in 
§  78.41(a). 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before  June 
22,  1998.  We  did  not  receive  any 
comments.  The  facts  presented  in  the 
interim  rule  still  provide  a  basis  for  the 
rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  .\ct. 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act. 
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Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases,  Bison.  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  part  78  and 
that  was  published  at  63  FR  19652- 
19653  on  April  21,  1998. 

Authority:  2t  U.S.C.  111-1143-1.  114g, 
115.  117,  120.  121.  123-126.  134b.  and  134f; 
7  CFR  2.22.  2.80.  and  371.2(d). 

Done  in  Washington.  DC.  this  7th  day  of 
August  1998. 
Joan  M.  Amoldi, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
;FR  Doc.  98-21762  Filed  8-12-98:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Part  563 

[No.  98-76] 
RIN  1550-AB16 

Transactions  With  Affiliates;  Reverse 
Repurchase  Agreements 

agency:  Office  of  Thrift  Supervision, 

Treasury. 

action:  Final  rule. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  issuing  a  final  rule 
to  revise  its  regulations  on  transactions 
with  affiliates.  The  final  rule  clarifies 
that  OTS  will  treat  reverse  repurchase 
agreements,  with  one  limited  exception, 
as  loans  or  other  extensions  of  credit  for 
the  purposes  of  section  11(a)(1)(A)  of 
the  Home  Owners'  Loan  Act  (HOLA). 
Therefore,  a  savings  association 
generally  may  not  enter  into  a  reverse 
repurchase  agreement  with  an  affiliate 
that  is  engaged  in  non-bank-holding 
company  activities. 
EFFECTIVE  DATE:  October  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  J.  Lithotomos,  Counsel  (Banking 
and  Finance),  (202)  906-6439;  Karen  A. 
Osterloh,  Assistant  Chief  Counsel,  (202) 
906-6639,  Regulations  and  Legislation 
Division,  Chief  Counsel's  Office;  or 
Donna  Deale,  Manager.  (202)  906-7488, 
Supervision  Policy,  Office  of  Thrift 


Supervision,  1700  G  Street,  NW., 
Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  11(a)(1)  of  the  Home  Owners' 
Loan  Act  (HOLA)  applies  the  provisions 
of  sections  23A  and  23B  of  the  Federal 
Reserve  Act  (FRA)  to  every  savings 
association  to  the  same  extent  as  if  the 
thrift  were  a  member  bank  of  the 
Federal  Reserve  System.  Section  11(a)(1) 
also  imposes  several  additional 
restrictions  on  a  savings  association's 
transactions  with  affiliates  beyond  those 
found  in  sections  23A  and  23B  of  the 
FRA.  Specifically,  section  11(a)(1)(A) 
states  that  "no  loan  or  other  extension 
of  credit  may  be  made  to  any  affiliate 
unless  that  affiliate  is  engaged  only  in 
activities  described  in  section 
10(c)(2)(F)(i)  of  the  HOLA."  These 
activities  include  activities  approved  for 
bank  holding  companies  by  regulation, 
12  CFR  225.28.  or  by  case-by-case  order 
of  the  Federal  Reserve  Board.  12  CFR 
225.23.  Thus,  under  section  11(a)(1)(A), 
a  thrift  may  not  make  a  loan  or  other 
extension  of  credit  to  an  affiliate 
engaged  in  non-bank  holding  company 
activities  (non-banking  affiliate). 

OTS  is  aware  that  there  may  be 
situations  where  savings  associations 
may  wish  to  enter  into  reverse 
repurchase  agreements  with  their  non- 
banking  affiliates.'  These  arrangements 
raise  the  question  whether  a  reverse 
repurchase  agreement  is  a  loan  or  other 
extension  of  credit  for  the  purposes  of 
the  prohibition  in  section  11(a)(1)(A)  of 
the  HOLA. 

On  April  13,  1998,  OTS  published  a 
notice  of  proposed  rulemaking  that 
would  treat  most  reverse  repurchase 
agreements  as  loans  or  other  extensions 
of  credit.^  OTS  noted  that  section 
11(a)(1)(A)  does  not  define  "loan  or 
other  extension  of  credit,"  and  does  not 
compel  a  legal  conclusion  that  reverse 
repurchase  agreements  are.  or  are  not, 
prohibited  by  statute.-'  Section  11, 


'■  A  sale  of  assets  subject  to  an  agreement  to 
repurchase  is  known  as  a  "reverse  repurchase 
agreement"  when  a  bank  or  thrift  is  the  purchaser 
of  the  assets.  See  M.  Stigum,  The  Repo  and  Reverse 
Markets  4  (1989). 

^63  FR  17966  (April  13.  1998). 

'  In  making  this  determination.  OTS  recognized 
that  the  definition  of  "covered  transaction"  under 
section  23A(b)(7)  of  the  FRA  lists  "a  purchase  of 
assets,  including  assets  subject  to  an  agreement  to 
repurchase"  separately  from  "a  loan  or  extension  of 
credit."  See  12  U.S.C.  37tc(b)(7)(A),  (C).  The  fact 
that  a  reverse  repurchase  is  considered  to  be  an 
asset  purchase,  rather  than  an  extension  of  credit 
under  section  23A  of  the  FRA,  however,  does  not 
control  the  interpretation  of  section  11  of  the 
HOLA 

.Mthough  section  23A  and  section  11(a)(1)(A)  are 
both  designed  to  prevent  abuses  by  affiliates,  the 
two  statutes  pursue  this  goal  differently.  Section 


however,  focuses  on  prohibiting 
transactions  with  non-banking  affiliates 
that  transfer  credit  and  other  risks  to  the 
thrift.  As  a  general  matter,  a  reverse 
repurchase  agreement  with  a  non- 
banking  affiliate  bears  many  of  the 
economic  characteristics  of  a  loan  or 
extension  of  credit  to  such  an  affiliate.* 
On  this  basis.  OTS  concluded  that  it 
was  appropriate  to  treat  these 
transactions  as  loans  or  extensions  of 
credit  under  section  ll(a){l)(4). 
Credit  and  other  risks  may  be 
ameliorated  significantly  under  certain 
circumstances.  For  example,  in  one 
arrangement  recently  reviewed  by  OTS, 
a  thrift  planned  to  sell  United  States 
Treasury  securities  to  its  holding 
company,  subject  to  the  thrift's 
agreement  to  repurchase  the  securities 
after  a  pre-determined  period,  several 
years  later.  Using  reverse  repurchase 
agreements,  the  savings  association 
would  also  purchase  United  States 
Treasury  securities  from  the  holding 
company,  subject  to  the  holding 
company's  agreement  to  repurchase  on 
an  overnight  (or  next-business-day) 
basis.  The  holding  company,  in  effect, 
would  use  the  overnight  purchases  to 
manage  its  available  cash.  At  all  times. 


23A  identifies  a  class  of  covered  transactions  that 
threaten  prudent  business  relationships  and  places 
various  restrictions  on  the  transactions.  Some 
restrictions  apply  to  all  transactions.  Others  apply 
only  to  certain  types  of  covered  transactions.  [Eg  . 
loans  and  extensions  of  credit  are  subject  to  specific 
collateralization  requirements.  Purchases,  including 
purchases  that  are  subject  to  a  repurchase 
agreement,  are  subject  to  a  prohibition  on  the 
purchase  of  low  quality  assets.)  Thus,  to  impose  the 
appropriate  restrictions,  section  23A  must 
distinguish  between  covered  transactions  that  are 
reverse  repurchase  agreements  and  loans  and 
covered  transactions  that  are  other  extensions  of 
credit. 

Moreover,  we  note  that  section  11(a)(1)(A)  of  the 
HOLA  does  not  specifically  incorporate  the 
definition  of  covered  transaction  under  section  23A. 
In  light  of  the  numerous  other  cross-references  to 
section  23A  of  the  FRA  that  are  contained  in  section 
1 1  of  the  HOLA.  it  is  reasonable  to  conclude  that 
if-Congress  had  intended  to  restrict  "loans  or  other 
extensions  of  credit"  only  to  those  transactions  that 
are  loans  and  extensions  of  credit  for  the  purposes 
of  section  23A.  it  would  have  included  a  specific 
cross-reference  to  that  statute. 

■•The  savings  association  transfers  funds  to  the 
affiliate,  expecting  to  be  repaid  when  the  company 
repurchases  the  assets.  The  purchased  assets 
essentially  amount  to  collateral,  since  the  savings 
association  is  required  to  return  the  assets  at  the 
time  of  repurchase.  The  savings  association  earns  a 
pre-determined  amount  under  the  agreement.  The 
principal  risk  to  the  savings  association,  its 
depositors  and  the  deposit  insurance  fund  is  credit 
risk — the  possibility  that  the  affiliate  will  default  on 
its  obligation  to  make  the  repurchase.  These  types 
of  agreements  are  generally  considered  the 
functional  equivalent  of  a  loan  or  extension  of 
credit.  See  amendments  to  Federal  Financial 
Institutions  Examination  Council  Policy  Statement 
on  Repurchase  Agreements  of  Depository 
Institutions  with  Securities  Dealers  and  Others 
("FFIEC  Policv  Statement").  63  FR  6935  (February 
11,  1998). 
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the  savings  association's  obligation  to 
repurchase  securities  under  its 
agreement  would  exceed  the  holding 
company's  obligation  to  repurchase 
seciuities  under  its  agreement.  In  this 
example,  risk  is  mitigated  because  the 
thrift  is  able  to  dispose  of  United  States 
Treasury  securities,  p  highly  liquid, 
federally  guaranteed  form  of  collateral. 
The  risk  is  further  ameliorated  by  the 
offsetting  repurchase  agreements 
between  the  thrift  and  the  affiliate  under 
which  the  thrift  is,  at  all  times  a  net 
debtor  to  the  affiliate.  Accordingly,  OTS 
proposed  to  exclude  such  a  connected 
set  of  transactions  from  the  regulatory 
prohibition. 

II.  Summary  of  Comment  and 
Description  of  the  Final  Rule 

The  public  comment  period  on  the 
proposed  rule  closed  on  June  12,  1998. 
OTS  received  one  comment  from  a  law 
firm,  on  behalf  of  a  client. 

The  commenter  argued  that  section 
11(a)(1)(A)  of  the  HOLA  does  not 
provide  OTS  with  legal  authority  to 
prohibit  reverse  repurchase  agreements. 
As  noted  above,  the  preamble  to  the 
proposed  rule  recognized  that  section 
11(a)(1)(A)  of  the  HOLA,  on  its  face,  did 
not  compel  a  legal  conclusion  that 
reverse  repurchase  agreements  are,  or 
are  not,  prohibited  as  loans  or 
extensions  of  credit,  ft  is,  however, 
within  OTS'  purview  to  interpret  and 
clarify  the  meaning  of  "loan  or  other 
extension  of  credit"  in  section  11  by 
regulation.  Section  3(b)(2)  of  the  HOLA 
authorizes  the  Director  to  "prescribe 
such  regulations  ...  as  the  Director  may 
determine  to  be  necessary  for  carrying 
out  [the  HOLA]  and  all  other  laws 
within  the  Director's  jurisdiction.'  Thus, 
OTS  has  sufficient  legal  authority  to 
issue  this  final  rule  interpreting  the 
HOLA. 

The  commenter  also  responded  to  a 
question  posed  in  the  preamble  to  the 
proposed  rule.  The  proposed  regulation 
outlined  the  circumstances  under  which 
OTS  would  not  treat  a  reverse 
repurchase  agreement  as  a  loan  or  other 
extension  of  credit  under  section 
11(a)(1)(A)  of  the  HOLA.  Specifically, 
the  reverse  repurchase  agreement  must 
be  part  of  a  transaction  or  series  of 
transactions  meeting  the  following 
requirements:  (1)  There  must  be 
offsetting  repurchase  agreements 
between  the  thrift  and  the  affiliate  under 
which  the  thrift  sells  assets  subject  to  an 
agreement  to  repurchase.  At  all  times, 
when  the  agreements  are  netted,  the 
thrift  must  be  a  net  debtor  to  the 
affiliate;  and  (2)  The  assets  purchased 


under  the  agreements  must  be  United 
States  Treasury  securities,  and  the 
remaining  term  of  securities  purchased 
by  the  savings  association  must  exceed 
the  term  of  the  reverse  repurchase 
agreement.  OTS  specifically  asked 
whether  a  cap  should  be  placed  on  the 
length  of  time  by  which  the  remaining 
term  of  the  securities  may  exceed  the 
term  of  the  reverse  repurchase 
agreement.  The  commenter  opposed  the 
imposition  of  any  cap. 

OTS  agrees  with  the  commenter  that 
a  cap  is  unnecessary  in  light  of  the 
proposed  requirement  that  the  aggregate 
amount  of  the  thrift's  outstanding 
obligation  to  repurchase  securities  from 
the  affiliate  must  at  all  times  exceed  the 
aggregate  amount  of  the  affiliate's 
outstanding  obligation  to  repurchase 
securities  from  the  thrift.  See  proposed 
§563.41(a)(3)(iii).  Given  this 
requirement,  the  savings  association 
will  always  be  able  to  set  off  all  of  its 
repurchase  obligations  to  the  affiliate,  if 
the  affiliate  is  unable  to  repurchase 
securities  from  the  thrift  under  the 
agreement.  Thus,  the  savings  association 
will  not  have  any  net  credit  exposure  to 
its  affiliate.  The  proposal  has  not  been 
revised  to  include  a  cap.* 

Today's  final  rule  contains  a  technical 
clarification.  Proposed  §563.41(a)(3)(i) 
stated  that  the  savings  association  (or  its 
subsidiary)  must  ensure  "its  right  to 
dispose  of  the  securities  at  any  time 
during  the  term  of  the  agreement  and 
upon  defauh."  OTS  has  revised  the  final 
rule  to  clarify  that  the  savings 
association  (or  its  subsidiary)  must 
obtain  possession  or  control  of  the 
imderlying  securities  to  ensure  that  it 
has  the  right  to  dispose  of  the  securities. 
Other  than  this  clarifying  change, 
today's  final  rule  is  substantially 
identical  to  the  April  proposal. 

III.  Executive  Order  12866 

The  Director  of  OTS  has  determined 
that  this  final  rule  does  not  constitute  a 
"significant  regulatory  action"  for  the 
purposes  of  Executive  Order  12866. 

rV.  Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605fb)  of  the 
Regulatory  Flexibility  Act,  OTS  certifies 


'12  U.S.C.  1462a.  See  also  12  U.S.C.  1463(a)  and 
1464. 


'The  commenter  opposed  any  additional 
restrictions.  However,  if  additional  restrictions  are 
to  be  imposed,  the  commenter  suggested  that  OTS 
require  that  the  aggregate  market  value  of  the 
securities  purchased  by  the  savings  association 
under  the  reverse  repurchase  agreement  must 
exceed,  by  a  speciTied  margin  [e.g.,  102  percent),  the 
amount  of  the  affiliate's  repurchase  obligation 
under  the  reverse  repurchase  agreement.  OTS 
agrees  that  further  regulatory  restrictions  are 
unnecessary  to  mitigate  the  risks  associated  with 
reverse  repurchase  agreements.  Moreover,  under  the 
FFIEC  Policy  Statement,  cited  above,  we  note  that 
savings  associations  should  comply  with  specific 
margin  guidelines  for  such  repurchase  agreements. 


that  the  final  rule  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  final  rule 
prohibits  all  savings  associations  from 
entering  into  reverse  repurchase 
agreements  with  non-banking  affiliates, 
except  under  very  limited 
circumstances.  Thrifts  currently  engage 
in  few  reverse  repurchase  agreements 
with  affiliates.  OTS  is  not  aware  of  any 
small  savings  association  that  is 
currently  engaging  in  transactions  that 
would  be  prohibited  by  this  rule. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

V.  Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104—4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify'  and  consider  a 
reasonable  number  of  regulatorv 
alternatives  before  promulgating  a  rule. 
OTS  has  determined  that  the  final  rule 
will  not  result  in  expenditures  by  state. 
local,  or  tribal  governments  or  by  the 
private  sector  of  $100  miUion  or  more. 
Accordingly,  this  rulemaking  is  not 
subject  to  section  202  of  the  Unfunded 
Mandates  Act. 

List  of  Subjects  in  12  CFR  Part  563 

Accounting,  Advertising.  Crime, 
Currency,  Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
associations.  Securities,  Surety  bonds. 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  amends  part  563. 
chapter  V,  title  12,  Code  of  Federal 
Regulations  as  set  forth  below: 

PART  563— OPERATIONS 

1.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  12  L'.S.C.  .375b.  1462,  1462a. 
1463,  1464,  1467a.  1468.  1817.  1820.  1828. 
3806;  42  U.S.C.  4106. 

2.  Section  563.41  is  amended  bv 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§  563.41     Loans  and  other  transactions 
with  affiliates  and  subsidiaries. 

(a)  *   •   * 

(3)  A  savings  association  (or  its 
subsidiary)  may  not  make  a  loan  or 
other  extension  of  credit  to  an  affiliate, 
unless  the  affiliate  is  engaged  solely  in 
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activities  described  in  12  U.S.C. 
1467a(c)(2)(F)(i).  as  defined  in  §  584.2- 
2  of  this  chapter.  For  the  purposes  of 
this  paragraph  {a)(3).  a  loan  or  other 
extension  of  credit  includes  a  purchase 
of  assets  from  an  affiliate  that  is  subject 
to  the  affiliate's  agreement  to  repurchase 
the  assets.  Such  a  purchase  of  assets, 
however,  will  not  be  considered  a  loan 
or  other  extension  of  credit  if  the 
savings  a.ssociation  (or  its  subsidiary) 
has  entered  into  a  transaction  or  series 
of  transactions  that  meets  all  of  the 
following  requirements: 

(i)  The  savings  association  (or  its 
subsidiary)  purchases  United  States 
Treasury  securities  from  the  affiliate,  the 
affiliate  agrees  to  repurchase  the 
securities  at  the  end  of  a  stated  term,  the 
remaining  term  of  the  securities 
purchased  by  the  savings  association  (or 
its  subsidiary)  exceeds  the  term  of  the 
affiliate's  repurchase  agreement,  and  the 
savings  association  (or  its  subsidiary) 
has  possession  or  control  of  the 
securities  and  the  right  to  dispose  of  the 
securities  at  any  time  during  the  term  of 
the  agreement  and  upon  default. 

(ii)  The  affiliate  purchases  United 
States  Treasury  securities  from  the 
savings  association  (or  its  subsidiary) 
and  the  savings  association  (or  its 
subsidiary)  agrees  to  repurchase  the 
securities  at  the  end  of  a  stated  term. 

(iii)  The  aggregate  amount  of  the 
affiliate's  outstanding  obligations  to 
repurchase  securities  from  the  savings 
association  (or  its  subsidiary)  under  the 
repurchase  obligation  described  at 
paragraph  (a)(3)(i)  of  this  section,  at  all 
times,  is  less  than  the  aggregate  amount 
of  the  savings  association's  (or  its 
subsidiary's)  outstanding  obligations  to 
repurchase  securities  from  the  affiliate 
under  paragraph  (a)(3)(ii)  of  this  section; 
•        »         *         *         * 

Dated:  .August  7.  1998 

Bv  the  Office  of  Thrift  Supervision. 
Ellen  Seidman. 
Director. 
|FR  Doc.  98-21756  Filed  8-12-98;  8:45  am) 

BILUNG  CODE  6720-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-NM-154-AD;  Amendment 
39-10707;  AD  98-17-05] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A319,  A320,  A321,  A330,  and  A340 
Series  Airplanes  Equipped  With 
AlliedSignal  RIA-35B  Instrument 
Landing  System  Receivers 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Model 
A319.  A320.  A321.  A330.  and  A340 
series  airplanes.  This  action  requires 
revising  the  Airplane  Flight  Manual 
(AFM)  to  require  the  flightcrew  to 
discontinue  use  of  any  Instrument 
Landing  System  (ILS)  receiver  for  which 
a  certain  caution  message  is  displayed. 
This  action  also  requires,  for  certain 
airplanes,  replacing  any  faulty  ILS 
receiver  with  a  new.  serviceahle,  or 
modified  unit.  This  AD  also  provides  for 
an  optional  terminating  action  for  the 
AFM  revisions.  This  amendment  is 
prompted  by  a  pilot's  report  of  errors  in 
the  glide  slope  deviation  provided  by  an 
ILS  receiver.  The  actions  specified  in 
this  AD  are  intended  to  detect  and 
correct  faulty  ILS  receivers  and  to 
ensure  that  the  flightcrew  is  advised  of 
the  potential  hazard  of  performing  ILS 
approaches  using  a  localizer  deviation 
from  a  faulty  ILS  receiver,  and  advised 
of  the  procedures  necessary  to  address 
that  hazard.  An  erroneous  localizer 
deviation  could  result  in  a  landing 
outside  the  lateral  boundary  of  the 
runway. 
DATES:  Effective  August  28.  1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  13,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  98-NM- 
154-AD.  1601  Lind  Avenue.  S\V., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
AlliedSignal  Aerospace,  Technical 
Publications.  Dept.  65-70.  P.O.  Box 
52170,  Phoenix,  Arizona  85072-2170. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 


Directorate,  1601  Lind  Avenue,  SVV., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman.  Aerospace  Engineer, 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton.  Washington 
98055-4056:  telephone  (425)  227-2797; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  a  report  indicating  that, 
during  a  test  flight  of  a  Boeing  airplane, 
the  flightcrew  detected  discrepancies  in 
the  glide  slope  deviation  provided  by 
one  of  the  onboard  Instrument  Landing 
System  (ILS)  receivers.  (The  glide  slope 
is  the  vertical  flight  path  that  an 
airplane  is  to  follow  when  making  an 
ILS  landing.  The  display  of  the  glide 
slope  deviation  indicates  the  position  of 
the  airplane  relative  to  the  glide  slope 
and  indicates  to  the  flightcrew  whether 
the  airplane  needs  to  be  on  a  higher  or 
lower  glidepath  to  be  on  the  normal 
approach  flight  path.)  The  discrepancies 
in  the  glide  slope  deviation  provided  by 
the  discrepant  ILS  receiver  resulted  in 
the  display  showing  that  the  airplane 
was  on  the  glide  slope,  when  the 
airplane  was  approximately  one  dot  low 
on  the  glide  slope  (as  determined  from 
the  data  provided  by  the  ILS  receivers 
that  were  operating  correctly).  The 
flightcrew  received  no  annunciation 
that  there  were  discrepancies  between 
the  glide  slope  deviations  being 
provided  by  the  ILS  receivers. 

An  investigation  conducted  by 
AlliedSignal,  the  manufacturer  of  the 
RIA-35B  ILS  receivers  installed  on  the 
airplane,  has  revealed  that  the 
discrepancies  in  the  glide  slope 
deviation  were  caused  by  failure  of  an 
internal  component  of  the  ILS  receiver 
due  to  that  component's  sensitivity  to 
temperature. 

The  same  ILS  receiver  also  provides 
localizer  deviation.  (The  display  of  the 
localizer  deviation  indicates  the 
position  of  the  airplane  relative  to  the 
center  line  of  the  runway  during  an  ILS 
landing.)  An  erroneous  localizer 
deviation  could  result  in  a  landing 
outside  the  lateral  boundary  of  the 
runway.  If  a  faulty  ILS  receiver  provides 
a  localizer  deviation  that  contains  errors 
that  are  not  detected  by  the  flightcrew, 
use  of  a  single  ILS  receiver  for  ILS  or 
localizer  approaches  could  result  in  the 
pilot  being  directed  to  land  the  airplane 
outside  the  lateral  boundary  of  the 
runway.  If  the  localizer  deviations 
generated  by  two  of  the  ILS  receivers 
onboard  the  airplane  contain  errors  that 
are  not  detected  by  the  flightcrew, 
during  category  II  and  III  operations,  the 
autopilot  system  may  land  the  airplane 
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outside  the  lateral  boundary  of  the 
runway. 

Additionally,  certain  ground 
proximity  warning  systems  (GPVVS)  and 
enhanced  GPWS's  use  the  glide  slope 
deviation  provided  by  ILS  receivers.  For 
these  systems,  if  the  ILS  receiver  used 
by  the  GPWS  has  experienced  an 
unannunciated  failure,  there  may  be  late 
or  false  GPVVS  alerts/callouts.  Affected 
GPVVS  features  may  include  sink  rate 
alerts,  glide  slope  deviation  alerts,  and 
altitude  callouts. 

The  RIA-35B  ILS  receivers  installed 
on  certain  Airbus  Model  A319,  A320, 
A321,  330,  and  A340  series  airplanes 
are  the  same  type  as  those  on  the 
affected  Boeing  airplane.  Therefore, 
those  Airbus  Model  A319,  A320.  A321, 
A330,  and  A340  series  airplanes  may  be 
subject  to  the  same  unsafe  condition. 
Unlike  the  affected  Boeing  airplane, 
during  most  of  the  flight  profile,  the 
flightcrew  on  Airbus  Model  A319, 
A320,  A321,  A330,  and  A340  series 
airplanes  would  receive  an 
annunciation  of  discrepancies  between 
the  glide  slope  or  localizer  deviations 
being  provided  by  the  ILS  receivers. 
However,  such  annunciation  is  not 
available  to  the  flightcrew  during  the 
approach  and  landing  portions  of  the 
flight  when  the  ILS  is  active  (ILS  tuned 
and  receiving). 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
AlliedSignal  Electronic  and  Avionics 
Systems  Service  Bulletin  M-4431  (RIA- 
35B-34-7),  Revision  1,  dated  May  1998, 
which  describes  procedures  for 
modifying  RIA-35B  ILS  receivers,  part 
number  (P/N)  066-50006-0202.  The 
modification  includes  removing  the 
radio  frequency  (RF)  assembly: 
modifying  the  RF  module  by  cutting  two 
solder-side  tracks,  installing  two  221- 
ohm  resistors,  and  replacing 
components  U8009  and  U8206;  and 
reinstalling  the  modified  RF  assembly. 
Once  modified,  the  P/N  of  the  ILS 
receiver  is  converted  to  P/N  066-50006- 
1202.  Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Airbus  has  issued  A319/320/321 
Flight  Manual  Temporary  Revision 
4.02.00/03,  A330  Flight  Manual 
Temporary  Revision  4.02.00/11,  and 
A340  Flight  Manual  Temporary 
Revision  4.02.00/22;  all  dated  March  30, 
1998.  These  temporary  revisions  (TR's) 
specify  that  the  pilot  should  discontinue 
use  of  an  ILS  receiver  for  which  a 
certain  caution  message  ("ILS  1 
FAULT,"  "ILS  2  FAULT,"  or  "ILS  1+2 
FAULT")  is  displayed  intermittently  or 


continuously  on  the  electronic 
centralized  aircraft  monitor  (ECAM) 
during  any  portion  of  the  flight,  until 
the  affected  unit  is  replaced  with  a  new, 
serviceable,  or  modified  unit. 

U.S.  Type  Certification  of  the  Aiq)lanes 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
detect  and  correct  faulty  ILS  receivers 
and  to  ensure  that  the  flightcrew  is 
advised  of  the  potential  hazard  of 
performing  ILS  approaches  using  a 
localizer  deviation  from  a  faulty  ILS 
receiver,  and  advised  of  the  procedures 
necessary  to  address  that  hazard.  This 
AD  requires  a  revision  to  the 
Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  provide  the  flightcrew  with 
explicit  restrictions  on  operation  in  the 
event  that  a  certain  caution  message  is 
displayed  intermittently  or 
continuously  on  the  ECAM  during  any 
portion  of  the  flight.  For  cases  where 
certain  caution  messages  are  displayed, 
this  AD  also  requires  replacement  of  the 
faulty  ILS  receiver  with  a  new, 
serviceable,  or  modified  unit.  This  AD 
also  provides  for  an  optional 
terminating  action  for  the  AFM  revision 
described  previously. 

Explanation  of  the  Applicability  of  the 
Rule 

The  FAA  notes  that  its  general  policy 
is  that,  when  an  unsafe  condition  results 
from  the  installation  of  an  appliance  or 
other  item  that  is  installed  in  a  limited 
number  of  airplane  models,  an  AD  is 
issued  so  that  it  is  applicable  to  those 
airplanes,  rather  than  the  item.  The 
reason  for  this  is  simple:  making  the  AD 
applicable  to  the  airplane  models  on 
which  the  item  is  installed  ensures  that 
operators  of  those  airplanes  will  be 
notified  directly  of  the  unsafe  condition 
and  the  action  required  to  correct  it. 
While  it  is  assumed  that  an  operator 
will  know  the  models  of  airplanes  that 
it  operates,  there  is  a  potential  that  the 
operator  will  not  know  or  be  aware  of 
specific  items  that  are  installed  on  its 
airplanes.  Therefore,  calling  out  the 
airplane  model  as  the  subject  of  the  AD 
prevents  "unknowing  non-compliance" 
on  the  part  of  the  operator. 


Interim  Action 

This  is  considered  to  be  mterim 
action.  The  FAA  is  considering  further 
rulemaking  action  to  require 
replacement  of  all  existing  RIA-35B  ILS 
receivers  with  modified  parts,  which 
would  constitute  terminating  action  for 
the  AFM  revision  required  by  this  .A.D 
action.  However,  the  planned 
compliance  time  for  such  replacement  is 
sufficiently  long  so  that  notice  and 
opportunity  for  prior  public  comment 
will  be  practicable. 

Differences  Between  the  Rule  and  the 
Airbus  Temporary  AFM  Revisions 

The  FAA  is  not  referencing  the  .Airbus 
TR's  described  previously  as  the 
appropriate  source  of  service 
information. 

Operators  should  note  that,  unlike  the 
procedures  described  in  the  TR's.  this 
AD  would  not  permit  use  of  a  single  ILS 
receiver  for  ILS  or  localizer  approaches. 
The  TR's  allow  use  of  a  single  source 
ILS  receiver  for  ILS  or  localizer 
approaches  even  though  the  ILS  receiver 
does  not  display  caution  messages  on 
the  ECAM  during  the  approach  and 
landing  portions  of  the  flight  when  the 
ILS  is  active.  If  there  is  a  failure  of  a 
single  ILS.  or  if  the  aircraft  is  dispatched 
with  a  single  operative  ILS,  there  is  no 
way  for  the  crew  to  identify  a  failure  of 
the  second  ILS  during  these  phases  of 
flight.  In  such  a  case,  the  remaining  ILS 
receiver  may  be  providing  erroneous 
localizer  or  glide  slope  deviation,  and. 
therefore,  a  single  ILS  receiver  should 
not  be  used  for  ILS  or  localizer 
approaches. 

Operators  also  should  note  that, 
unlike  the  procedures  described  in  the 
TR's,  this  AD  would  not  permit  an  ILS 
approach  to  be  continued  if  a 
discrepancy  between  the  glide  slope 
and/or  localizer  deviation  provided  bv 
ILS  receivers  1  and  2  is  detected.  The 
TR's  allow  the  crew  to  continue  the  ILS 
or  localizer  approach,  if  the  crew  can 
immediately  identify  the  faulty  ILS. 
This  determination  is  to  be  made  by  the 
crew,  based  on  continuous  monitoring 
and  comparison  of  the  glide  slope  and 
localizer  deviations  displayed  from  both 
ILS  receivers.  However,  should  a 
discrepancy  be  detected  during  this 
continuous  monitoring  and  comparison 
procedure,  it  may  not  be  apparent  to  the 
crew  which  ILS  receiver  is  providing 
correct  glide  slope  and/or  localizer 
deviation.  For  this  reason,  during  an  ILS 
or  localizer  approach,  if  the  crew  detects 
a  discrepancy  between  the  glide  slope 
and/or  localizer  deviation  provided  by 
the  two  ILS  receivers,  the  ILS  approach 
should  be  immediately  interrupted. 


43296  Federal  Register/ Vol.  63,  No.  156/Thursday,  August  13,  1998/Rules  and  Regulations 


Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-154-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-17-05     Airbus  Industrie:  Amendment 

39-10707.  Docket  98-NM-154-AD. 

Applicability:  Model  A319,  A320,  A321, 
A330.  and  A340  series  airplanes;  equipped 
with  .MliedSignal  RIA-35B  Instrument 
Landing  System  (ILS)  receivers,  part  number 
(P/N)  066-50006-0202;  certificated  in  any 
category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  detect  and  correct  faulty  ILS  receivers 
and  to  ensure  that  the  flightcrew  is  advised 
of  the  potential  hazard  of  performing  ILS 
approaches  using  a  localizer  deviation  from 
a  faulty  ILS  receiver,  and  advised  of  the 
procedures  necessary  to  address  that  hazard, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD.  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(1)  Revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  into  the  AFM. 

"instrument  Landing  (ILS)  1(2)  Fault 

If 'ILS  1(2)  FAULT,'  electronic  centralized 
aircraft  monitor  (ECAM)  caution,  is  triggered 
at  any  time  during  the  flight,  the  affected  ILS 
receiver  must  be  considered  as  no  longer 
available  until  it  is  replaced,  and  the  flight 
crew  must  make  the  appropriate  entry  in  the 
aircraft  maintenance  log  prior  to  the  next 
flight. 

During  an  ILS  or  LOG  approach,  the  glide 
slope  deviation  and  localizer  deviation  ft-om 
ILS  receivers  1  and  2  must  he  monitored  and 
compared.  If  a  discrepancy  between  the  glide 
slope  deviation  and/or  localizer  deviation 
provided  by  ILS  receivers  1  and  2  is 
experienced,  interrupt  the  ILS  approach. 

Do  not  conduct  ILS  or  LCX]  approaches 
using  a  single  ILS  receiver. 

If  ILS  1  has  experienced  an  unannunciated 
failure  there  may  be  late  or  false  ground 
proximity  warning  system  (GPVVS)  alerts/ 
callouts.  Affected  GPWS  features  may 
include  sink  rate  alerts,  glide  slope  deviation 
alerts,  and  altitude  callouts." 

(2)  Following  accomplishment  of  the  AFM 
revision  required  by  paragraph  (a)(1)  of  this 
AD,  if  a  caution  message  reading  "ILS  1 
FAULT."  "ILS  2  FAULT."  or  "ILS  1+2 
FAULT"  is  displayed  intermittently  or 
continuously  on  ECAM  during  any  portion  of 
any  flight:  Within  10  days  after  the  message 
is  first  displayed,  remove  the  faulty  ILS 
receiver  and  install  either  a  new  or 
serviceable  part  that  has  the  same  P/N  as  the 
ILS  receiver  that  was  removed  from  the 
airplane  or  a  part  that  has  been  modified  in 
accordance  with  AlliedSignal  Electronic  and 
Avionics  Systems  Service  Bulletin  M—4431 
(RIA-35B-34-7).  Revision  1,  dated  .May 
1998. 

Note  2:  The  ECAM  messages  described  in 
paragraph  (a)(2)  of  this  AD,  when  displayed 
to  the  pilot,  are  normally  preceded  by  "NAV" 
indicating  a  fault  in  the  navigation  system. 

(b)  Replacement  of  all  RIA-35B  ILS 
receivers,  P/N  066-50006-0202,  with 

R1A-35B  ILS  receivers  that  have  been 
modified  in  accordance  with  AlliedSignal 
Electronic  and  Avionics  Systems  Service 
Bulletin  M-4431  {RIA-35B-34-7).  Revision 
1.  dated  May  1998;  on  which  the  P/N's  have 
been  converted  to  066-50006-1202; 
constitutes  terminating  action  for  the 
requirements  of  this  AD.  After  the 
replacement  has  been  accomplished,  the 
limitations  required  by  paragraph  (a)(1)  may 
be  removed  from  the  AFM. 

Note  3:  Modification  of  all  .AlliedSignal 
RIA-35B  ILS  receivers.  P/N  066-50006-0202, 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  AlliedSignal 
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Electronic  and  Avionics  Systems  Service 
Bulletin  M-4431  (RIA-35B-34-7),  dated 
April  1998;  is  considered  acceptable  for 
compliance  with  the  modification  specified 
in  this  amendment. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  an 
AlliedSignal  RIA-35B  ILS  receiver.  P/N  066- 
50006-0202,  that  has  been  found  to  be 
discrepant  (that  is,  an  ILS  receiver  for  which 
one  of  the  caution  messages  specified  in 
paragraph  (a)(2)  of  this  AD  was  displayed  on 
the  ECAM)  unless  the  discrepancy  has  been 
corrected  by  modifying  the  ILS  receiver  in 
accordance  with  AlliedSignal  Electronic  and 
Avionics  Systems  Service  Bulletin  M— 4431 
(RIA-35B-34-7),  Revision  1,  dated  May 
1998. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Insjiector  or  Principal  Avionics  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  International  Branch.  ANM- 
116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  This  amendment  becomes  effective  on 
August  28,  1998. 

Issued  in  Renton,  Washington,  on  August 
6.  1998. 
Darreli  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-21656  Filed  8-12-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-128-AD;  Amendment 
39-10711;  AD  98-17-09] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A310  and  A300-600  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A310 
and  A300-600  series  airplanes,  that 


currently  requires  a  revision  of  the 
Airplane  Flight  Manual  that  warns  the 
flightcrew  of  certain  consequences 
associated  with  overriding  the  autopilot 
when  it  is  in  the  pitch  control  axis.  That 
AD  also  requires  modification  of  certain 
flight  control  computers,  and  a 
modification  to  the  autopilot.  For 
certain  airplanes,  that  AD  also  requires 
repetitive  operational  testing  of  the 
modified  autopilot  to  determine  if  the 
disconnect  function  operates  properly, 
and  repair,  if  necessary.  This 
amendment  adds  a  new  requirement  to 
accomplish  those  repetitive  operational 
tests  on  other  airplanes.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  an  out-of-trim  condition 
between  the  trimmable  horizontal 
stabilizer  and  the  elevator,  which  could 
result  in  severely  reduced 
controllability  of  the  airplane. 
DATES:  Effective  September  17,  1998. 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
May  23,  1996  (61  FR  16873,  April  18, 
1996). 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  October  3,  1997  (62  FR 
45710,  August  29,  1997). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  97-18-09, 
amendment  39-10119  (62  FR  45710, 
August  29,  1997),  which  is  applicable  to 
all  Airbus  Model  A310  and  A300-600 
series  airplanes,  was  published  in  the 
Federal  Register  on  June  3,  1998  (63  FR 
30150).  The  action  proposed  to 


supersede  AD  97-18-09  to  continue  to 
require  a  revision  of  the  Airplane  Flight 
Manual  that  warns  the  flightcrew  of 
certain  consequences  associated  with 
overriding  the  autopilot  when  it  is  in 
the  pitch  control  axis.  It  also  proposed 
to  continue  to  require  modification  of 
certain  flight  control  computers,  and  a 
modification  to  the  autopilot.  For 
certain  airplanes,  that  AD  also  proposed 
to  continue  to  require  repetitive 
operational  testing  of  the  modified 
autopilot  to  determine  if  the  disconnect 
function  operates  properly,  and  repair, 
if  necessan,'.  The  action  also  proposed  to 
add  a  new  requirement  to  accomplish 
those  repetitive  operational  tests  on 
other  airplanes. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  94  airplanes 
of  U.S.  registry  that  will  be  affected  by 
this  AD. 

The  AFM  revision  that  was  required 
previously  by  AD  96-08-07, 
amendment  39-9573.  and  is  retained  in 
this  AD,  takes  approximately  1  work 
hour  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  AFM  revision 
on  U.S.  operators  is  estimated  to  be 
$5,640,  or  $60  per  airplane. 

The  modification  of  certain  FCC's  that 
was  required  previously  by  AD  94-21- 
07,  amendment  39-9049.  andis  retained 
in  this  AD,  takes  approximately  1  work 
hour  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  modification  of 
FCC's  on  U.S.  operators  is  estimated  to 
be  $5,640.  or  $60  per  airplane. 

The  modification  of  the  autopilot  that 
is  currently  required  by  AD  97-18-09, 
and  retained  in  this  AD.  takes 
approximately  25  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  cost  approximately 
$1,578  per  airplane.  Based  on  these 
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figures,  the  cost  impact  of  the  currently 
required  modification  of  the  autopilot 
on  U.S.  operators  is  estimated  to  be 
$289,332,  or  $3,078  per  airplane. 

The  operational  test  that  is  currently 
required  by  AD  97-18-09,  and  retained 
in  this  AD,  takes  approximately  7  work 
hours  per  airplane,  per  test  cycle,  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  operational  test  requirement  on 
U.S.  operators  is  estimated  to  be 
$39,480.  or  $420  per  airplane,  per  test 
cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Therefore,  in  accordance  with 
E.xecutive  Order  12612,  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10119  (62  FR 
45710,  August  29,  1997),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-10711,  to  read  as 
follows: 

98-17-09  Airbus  Industrie:  Amendment  39- 
10711.  Docket  98-NM-128-AD. 
Supersedes  AD  97-18-09,  Amendment 
39-10119. 
Applicability:  All  Model  A310  and  A300- 

600  series  airplanes,  certificated  in  any 

categor\'. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD:  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  out-of-trim  condition 
between  the  trimmable  horizontal  stabilizer 
and  the  elevator,  which  could  result  in 
severely  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Restatement  of  Actions  required  by  AD  96- 
Oa-07,  Amendment  39-9573: 

(a)  Within  10  days  after  May  23.  1996  (the 
effective  date  of  AD  96-08-07.  amendment 
39-9573),  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  information  contained 
in  paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM.  The 
AFM  limitation  required  by  AD  94-21-07, 
amendment  39-9049,  may  be  removed 
following  accomplishment  of  the 
requirements  of  this  paragraph. 

(1)  For  airplanes  on  which  the  flight 
control  computers  (FCC)  have  not  been 
modified  in  accordance  with  the 
requirements  of  paragraph  (b)  of  this  AD: 

"Overriding  the  autopilot  (AP)  in  pitch 
axis  does  not  cancel  the  AP  autotrim  when 
LAND  TRACK  mode  (green  LAND  on  both 
Flight  Mode  Annunciators  {FMA)I  or  GO- 
AROUND  mode  is  engaged.  In  these  modes. 
if  the  pilot  counteracts  the  AP,  the  autotrim 
will  trim  against  pilot  input.  This  could  lead 
to  a  severe  out-of-trim  situation  in  a  critical 
phase  of  flight." 


(2)  For  airplanes  on  which  the  FCC's  have 
been  modified  in  accordance  with  the 
requirements  of  paragraph  (b)  of  this  AD: 

"Overriding  the  autopilot  (AP)  in  pitch 
axis  does  not  cancel  the  AP  autotrim  when 
LAND  TRACK  mode  (green  LAND  on  both 
FMA's)  is  engaged,  or  GO-AROUND  mode  is 
engaged  below  400  feet  radio  altitude  (RA). 
In  these  modes,  if  the  pilot  counteracts  the 
AP,  the  autotrim  will  trim  against  pilot  input. 
This  could  lead  to  a  severe  out-of-trim 
situation  in  a  critical  phase  of  flight." 

Restatement  of  Actions  Required  by  AD  94- 
21-07,  Amendment  39-9049: 

(b)  For  airplanes  equipped  with  FCC's 
having  either  part  number  (P/N)  B470ABM1 
(for  Model  A310  series  airplanes)  or 
B470AAM1  (for  Model  A300-600  series 
airplanes):  Within  60  days  after  November  2, 
1994  (the  effective  date  of  AD  94-21-07, 
amendment  39-9049),  modify  the  FCC's  in 
accordance  with  Airbus  Service  Bulletin 
A310-22-2036,  dated  December  14,  1993  (for 
Model  A310  series  airplanes),  or  Airbus 
Service  Bulletin  A300-22-6021,  Revision  1, 
dated  December  24, 1993  (for  Model  ASOO- 
600  series  airplanes),  as  applicable. 

(c)  As  of  November  2, 1994,  no  person 
shall  install  a  FCC  having  either  P/N 
B470ABM1  or  B470AAM1  on  any  airplane. 

Restatement  of  Actions  Required  by  AD  97- 
18-09.  Amendment  39-10119: 

(d)  For  airplanes  on  which  Modification 
No.  11454  [reference  Airbus  Service  Bulletin 
A310-22-2044,  Revision  1  (for  Model  A310 
series  airplanes),  or  Airbus  Service  Bulletin 
A300-22-6032,  Revision  1  (for  Model  A300- 
600  series  airplanes))  has  not  been  installed: 
Accomplish  paragraphs  (d)(1),  (d)(2)(i),  and 
(d)(2)(ii)ofthisAD. 

(1)  Within  24  months  after  October  3.  1997 
(the  effective  date  of  AD  97-18-09, 
amendment  39-10119),  modify  the  autopilot 
in  accordance  with  Airbus  Service  Bulletin 
A310-22-2044,  Revision  1,  dated  January  8, 
1997  (for  Model  A310  series  airplanes),  or 
Service  Bulletin  A30O-22-6032.  Revision  1, 
dated  January  8,  1997  (for  Model  A300-600 
series  airplanes),  as  applicable.  The 
requirements  of  paragraph  (a)  of  AD  95-25- 
09,  amendment  39-9455,  if  applicable,  must 
be  accomplished  prior  to  or  at  the  same  time 
the  requirements  of  this  paragraph  are 
accomplished. 

(2)  Prior  to  further  flight  following 
accomplishment  of  paragraph  (d)(1)  of  this 
AD: 

(i)  Remove  the  AFM  revisions  required  by 
paragraph  (a)  of  this  AD;  and 

(ii)  Perform  an  operational  test  of  this 
autopilot  disconnect  feature  to  determine 
that  it  operates  properly,  in  accordance  with 
Airbus  Service  Bulletin  A310-22-2047, 
dated  July  16,  1996  (for  Model  A310  series 
airplanes),  or  Service  Bulletin  A300-22- 
6035,  dated  July  16,  1996  (for  Model  A300- 
600  series  airplanes),  as  applicable.  If  any 
discrepancy  is  detected,  prior  to  further 
flight,  repair  it  in  accordance  with  the 
applicable  service  bulletin.  Repeat  this  test 
thereafter  at  intervals  not  to  exceed  18 
months. 
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New  Actions  Required  by  This  AD 

(e)  For  airplanes  on  which  Modification 
No.  11454  was  installed  during  production: 
Within  18  months  after  the  date  of 
manufacture  of  the  airplane,  or  within  6 
months  after  the  effective  date  of  this  AD. 
whichever  occurs  later,  accomplish  the 
actions  specified  in  paragraph  (d)(2)(ii)  of 
this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager, 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  Except  as  provided  by  paragraph  (a)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  the  following  Airbus  service 
bulletins. 

(1)  The  incorporation  by  reference  of 
Airbus  Service  Bulletin  A310-22-2036, 
dated  December  14.  1993;  and  Airbus  Service 
Bulletin  A300-22-6021,  Revision  1,  dated 
December  24,  1993.  was  approved  previously 
by  the  Director  of  the  Federal  Register,  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51,  as  of  May  23.  1996  (61  FR  16873, 
April  18,  1996). 

(2)  The  incorporation  by  reference  of 
Airbus  Service  Bulletin  a'3  10-2 2-2044, 
Revision  1,  dated  January  8,  1997;  Airbus 
Service  Bulletin  A300-2'2-6032,  Revision  1, 
dated  January  8,  1997;  Airbus  Service 
Bulletin  A31O-22-2047.  dated  July  16.  1996; 
and  Airbus  Service  Bulletin  A300-22-6035. 
dated  July  16.  1996;  as  applicable;  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  October  3.  1997  (62  FR 
45710.  August  29.  1997). 

(3)  Copies  may  be  obtained  from  Airbus 
Industrie.  1  Rond  Point  Maurice  Bellonte. 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-373- 
237(B),  dated  December  3,  1997. 

(i)  This  amendment  becomes  effective  on 
September  17,  1998. 

Issued  in  Renton,  Washington,  on  August 
6,  1998. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  98-21655  Filed  8-12-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-SW-25-AD;  Amendment 
39-10712;  AD  98-12-19] 

RIN2120-AA64 

Airworthiness  Directives;  Robinson 
Helicopter  Company  (RHC)  Model  R44 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
98-12-19  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
RHC  Model  R44  helicopters  by 
individual  letters.  This  AD  requires, 
within  5  hours  TIS,  a  dye  penetrant 
inspection  of  each  main  rotor  blade  skin 
(blade  skin)  around  both  inboard  trim 
tab  aligrunent  rivet  holes.  Thereafter,  a 
repetitive  visual  inspection  of  the  blade 
skin  around  both  inboard  trim  tab 
alignment  rivet  holes  is  required  prior  to 
the  first  flight  of  each  day  or  at  intervals 
not  to  exceed  5  hours  TIS,  whichever 
occurs  first.  This  amendment  is 
prompted  by  an  incident  in  which  a 
crack  in  the  main  rotor  blade  resulted  in 
a  forced  landing.  Subsequent 
investigations  revealed  that  the 
manufacturing  process  utilized  to  drill 
the  trim  tab  alignment  rivet  holes  in  the 
blade  skin  can  allow  a  fatigue  crack  to 
originate  at  these  holes  and  propagate  in 
the  skin.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
main  rotor  blade  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  August  28,  1998.  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
priority  letter  AD  98-12-19,  issued  on 
June  2,  1998,  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  13,  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region. 
Attention:  Rules  Docket  No.  98-SW-25- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Fred  Guerin.  Aerospace  Engineer.  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  Airframe  Branch,  3960 
Paramount  Blvd.,  Lakewood,  California 


90712.  telephone  (.562)  627-5232,  fax 
(562) 627-5210, 

SUPPLEMENTARY  INFORMATION:  On  June  2, 
1998,  the  FAA  issued  priority  letter  AD 
98-12-19.  applicable  to  RHC  Model  R44 
helicopters,  which  requires,  within  5 
hours  TIS.  a  dye  penetrant  inspection  of 
the  blade  skin  around  both  inboard  trim 
fab  alignment  rivet  holes.  Thereafter,  a 
repetitive  visual  inspection  of  the  blade 
skin  around  both  inboard  trim  tab 
alignment  rivet  holes  is  required  prior  to 
the  first  night  of  each  day  or  at  inten-als 
not  to  exceed  5  hours  TIS,  whichever 
occurs  first.  If  a  crack  is  found,  this  AD 
requires  replacing  the  main  rotor  blade 
with  an  airworthy  main  rotor  blade 
before  further  flight  That  action  was 
prompted  by  an  incident  in  which  a 
pilot  heard  a  loud  noise  and  felt  severe 
vibrations  while  hovering,  resulting  in  a 
forced  landing.  Upon  inspection,  a  crack 
was  found  in  a  main  rotor  blade  that 
started  at  the  mid-span  inboard  trim  tab 
and  ran  chordwise  to  the  spar  where  it 
turned  along  the  spar  for  about  an  inch. 
The  crack  originated  from  a  trim  tab 
alignment  rivet  hole  in  the  blade  skin. 
Subsequent  investigations  revealed  that 
the  manufacturing  process  utilized  to 
drill  the  trim  tab  alignment  rivet  holes 
in  the  blade  skin  can  allow  a  fatigue 
crack  to  originate  at  these  holes  and 
propagate  in  the  skin.  This  condition,  if 
not  corrected,  could  result  in  failure  of 
the  main  rotor  blade  and  subsequent 
loss  of  control  of  the  helicopter. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
RHC  Model  R44  helicopters  of  the  same 
type  design,  the  FAA  issued  priority 
letter  AD  98-12-19  to  prevent  failure  of 
the  main  rotor  blade  and  subsequent 
loss  of  control  of  the  helicopter.  The  AD 
requires,  within  5  hours  TIS,  a  dye 
penetrant  inspection  of  the  blade  skin 
around  both  inboard  trim  tab  alignment 
rivet  holes.  Thereafter,  a  repetitive 
visual  inspection  of  the  blade  skin 
around  both  inboard  trim  tab  alignment 
rivet  holes  is  required  prior  to  the  first 
flight  of  each  day  or  at  intervals  not  to 
exceed  5  hours  TiS.  whichever  occurs 
first.  If  a  crack  is  found,  this  AD  requires 
replacing  the  main  rotor  blade  with  an 
airworthy  main  rotor  blade  before 
further  flight.  Installing  a  set  of  main 
rotor  blades,  P.'N  C016-2,  constitutes 
terminating  action  for  the  requirements 
of  this  AD 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  June  2,  1998,  to  all 
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known  U.S.  owners  and  operators  of 
RHC  Model  R44  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

The  FAA  estimates  that  SB  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  2 
work  hours  per  helicopter  to  inspect  the 
blade  skin  and  10  work  hours  per 
helicopter  to  replace  both  main  rotor 
blades  and  that  the  average  labor  rate  is 
S60  per  work  hour.  Required  parts  will 
cost  approximately  $10,000  per  main 
rotor  blade  set.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $1,029,120, 
assuming  one  inspection  and 
replacement  of  both  main  rotor  blades 
on  all  helicopters  with  blades  which 
would  terminate  the  requirements  of 
this  AD. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-25-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  ft-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

98-1 2-19     Robinson  Helicopter  Company : 

Amendment  39-10712.  Docket  No.  98- 

SW-25-AD. 
Applicability:  Model  R44  helicopters, 
serial  numbers  (S/N)  0002  thru  0486,  with 
main  rotor  blades,  part  number  (P/N)  C016- 
1,  installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (f)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  main  rotor  blade  skin  fatigue 
cracks  which  originate  from  the  inboard  trim 
tab  alignment  rivet  holes,  that  could  result  in 
failure  of  the  main  rotor  blade  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Within  the  next  five  hours  time-in- 
service  (TIS),  perform  a  dye  penetrant 
inspection  of  the  blade  skin  around  both 
inboard  trim  tab  alignment  rivets  as  follows, 
referring  to  Figure  1. 
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(1)  Remove  all  paint  around  both  rivets, 
exposing  an  area  of  approximately  ^A"  in 
diameter,  at  the  inboard  trim  tab  on  top  and 
bottom  of  each  blade  (4  places  per  blade). 
Use  180  grit  or  finer  abrasive  paper,  followed 
by  600  grit  or  finer  paper  to  eliminate  course 
sanding  marks.  Sand  only  in  a  spanwise 
direction.  Do  not  use  chemical  paint 
strippers. 

(2)  Inspect  the  blade  skin  around  the  rivets 
on  the  upper  and  lower  surfaces  (4  locations) 
using  a  dye  penetrant  method. 

Note  2:  Chordwise  cracks  in  the  paint  up 
to  2  inches  long  which  are  located  along 
either  inboard  or  outboard  edge  of  the  trim 
tab  are  acceptable. 

(b)  Clean  the  sanded  areas  prepared  in 
accordance  with  paragraph  (a)  of  this  AD 
with  lll-Trichloroethane  or  methyl  ethyl 
ketone  (MEK)  and  then  apply  clear  lacquer  to 
seal  the  unpainted  areas. 

Note  3:  Do  not  bend  the  inboard  main  rotor 
blade  tabs  from  their  present  position  or 
utilize  them  for  any  subsequent  blade 
tracking  adjustment. 

(c)  Thereafter,  prior  to  the  first  flight  of 
each  day,  or  at  intervals  not  to  exceed  5 
hours  TIS.  whichever  occurs  first,  using  a  5- 
power  or  higher  magnifying  glass,  visually 
inspect  the  upper  and  lower  blade  skin 
surfaces  around  the  inboard  trim  tab  rivets  (4 
locations)  for  cracks. 

(d)  If  a  crack  is  found,  replace  the  main 
rotor  blade  with  an  airworthy  main  rotor 
blade  before  further  flight. 

(e)  Installation  of  a  set  of  main  rotor  blades, 
P/N  C016-2.  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Los  Angeles  Aircraft 
Certification  Office. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(g)  Special  flight  permits  will  not  be 
issued. 

Note  5:  Robinson  Helicopter  Company  R44 
Service  Bulletin  SB-27A,  revised  May  29, 
1998,  pertains  to  the  subject  of  this  AD. 

(h)  This  amendment  becomes  effective  on 
August  28,  1998.  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Priority  Letter  AD  98-12-19. 
issued  June  2.  1998,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Fort  Worth,  Texas,  on  August  5, 
1998. 

Henry  A.  Armstrong, 

Manager.  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 

(FR  Doc.  98-21706  Filed  8-12-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  358 
[Docket  No.  81 N-0201] 
RIN0910-AA01 

Pediculicide  Drug  Products  for  Over- 
the-Counter  Human  Use;  Final 
Monograph;  Technical  Amendment 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  technical 

amendment. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulation  that  established  conditions 
under  which  over-the-counter  (OTC) 
pediculicide  drug  products  (products 
used  for  the  treatment  of  head,  pubic 
(crab),  and  body  lice)  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  This  final  rule  clarifies  that 
the  pediculicide  active  ingredient, 
pyrethrum  extract,  is  to  provide  a 
specified  concentration  range  of 
pyrethrins  in  a  formulated  product.  This 
final  rule  is  part  of  the  ongoing  review 
of  OTC  drug  products  conducted  by 
FDA. 

EFFECTIVE  DATE:  September  14, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Benson,  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-2245. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  December 
14.  1993  (58  FR  65452),  FDA  issued  a 
final  monograph  for  OTC  pediculicide 
drug  products  (part  358  (21  CFR  part 
358,  subpart  G))  establishing  conditions 
under  which  the  drug  products  that  are 
subject  to  that  monograph  will  be 
generally  recognized  as  safe  and 
effective  and  not  misbranded.  The 
effective  date  of  that  monograph  was 
December  14,  1994.  The  active 
ingredients  under  §  358.610  of  the 
monograph  were  described  as  the 
combination  of  pyrethrum  extract  (0.17 
to  0.33  percent)  with  piperonyl  butoxide 
(2  to  4  percent)  in  a  nonaerosol  dosage 
formulation. 

On  October  30,  1996,  the 
Nonprescription  Drug  Manufacturers 
Association  (NDMA)  requested  a 
technical  amendment  of  the  final 
monograph  to  clarify  that  pyrethrum 
extract  in  §  358.610  provides  a 
concentration  of  0.17  to  0.33  percent 


pyrethrins  in  the  final  product 
formulation  (Ref.  1).  NDMA  stated  that 
proposed  §  358.610  of  the  tentative  final 
monograph  for  OTC  pediculicide  drug 
products  listed  "pyrethrins  (0.17  to  0.33 
percent)"  as  the  active  ingredient  (54  FR 
13480  at  13487,  April  3.  1989),  and  that 
there  was  no  United  States 
Pharmacopeia  (USP)  monograph  for 
pyrethrins  at  that  time.  NDMA  noted 
that  a  USP  monograph  entitled 
"pyrethrum  extract"  (Ref.  2)  was  in 
effect  at  the  time  of  publication  of  the 
final  monograph  for  OTC  pediculicide 
drug  products  in  1993,  and  FDA  used 
"pyrethrum  extract  (0.17  to  0.33 
percent)"  in  §  358.610,  The  USP 
monograph  (Ref.  2)  stated  that 
pyrethrum  extract  contains 
approximately  50  percent  of  the  sum  of 
Pyrethrins  I  and  II.  NDMA  added  that, 
subsequently,  USP  changed  the 
concentration  of  Pyrethrins  I  and  II  in 
pyrethrum  extract  from  50  percent  to  20 
percent  (Ref.  3).  NDMA  pointed  out  that 
a  manufacturer  following  §  358.610  of 
the  final  monograph  and  the  latest  USP 
monograph  for  pyrethnmi  extract  could 
produce  a  product  containing  one-fifth 
the  desired  concentration  of  pyrethrins. 
NDMA  recommended  that  the  agency 
publish  a  technical  amendment  to  revise 
§  358.610  to  state  "•   •   *  pyrethrum 
extract  (providing  a  concentration  of 
pyrethrins  of  0.17  to  0.33  percent) 
*   *   *"  instead  of  "*   *   'pyrethrum 
extract  (0.17  to  0.33  percent)  *    *   *." 
NDMA  indicated  that  this  amendment 
would  allow  manufacturers  flexibility  in 
using  pyrethrum  extract  containing 
either  50  or  20  percent  pyrethrins  to 
produce  a  pediculicide  product  with  the 
desired  concentration  of  pyrethrins. 

II.  Description  of  the  Technical 
Amendment 

The  agency  concurs  that  amendment 
of  §  358.610  is  appropriate  and  is 
revising  this  section  accordingly. 

Publication  of  this  docimient 
constitutes  final  action  on  this  change 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  553).  This  final  rule  institutes 
a  change  that  is  nonsubstantive  in 
nature.  The  change  does  not  alter  the 
required  range  of  pyrethrins  for 
pediculicide  active  ingredients,  but 
simply  clarifies  that  the  range  was 
intended  to  apply  to  the  pyrethrins  in 
the  active  ingredients.  Therefore,  FDA 
finds  that  the  notice  and  comment 
procedures  are  unnecessary  and  not  in 
the  public  interest  (5  U.S.C.  553(b)  and 
(d)). 

III.  References 

The  following  references  are  on 
display  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
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Administration,  12420  Parklawn  Dr.,  rm 
1-23,  Rockville,  MD  20857,  and  may  be 
seen  by  interested  persons  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

1.  Comment  No.  LET19,  Docket  No. 
81N090201,  Dockets  Management  Branch. 

2.  United  States  Pharmacopeia  23 — 
National  Formulary  18,  United  States 
Phaimacopeial  Convention,  Inc.,  Rockville, 
MD,  p.  1345,  1994. 

3.  Second  Supplement  to  USP  23  and  to 
NF  IS,  United  States  Pharmacopeial 
Convention,  Inc.,  Rockville,  MD,  p.  2671, 
1995. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  this 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Under  the 
Regulatory  Flexibility  Act,  if  a  rule  has 
a  significant  impact  on  a  substantial 
number  of  small  entities,  an  agency 
must  analyze  regulatory  options  that 
would  minimize  any  significant  impact 
of  a  rule  on  small  entities.  This  final 
rule  makes  a  minor  clarification  in  the 
concentration  of  an  active  ingredient.  It 
does  not  change  the  manner  in  which 
manufacturers  make  these  pediculicide 
drug  products  and  will  not  cause  any 
burden  on  small  entities.  The  agency 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  economic  analysis,  together  with 
other  relevant  sections  of  this 
document,  serves  as  the  agency's  final 
regulatory  flexibility  analysis,  as 
required  under  the  Regulatory 
Flexibility  Act. 

The  Unfunded  Mandates  Act  (2  U.S.C. 
1501  et  seq.]  does  not  apply  to  this  final 
rule  because  it  would  not  result  in  an 
expenditure  in  any  one  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  milHon. 

V.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collection 
of  information.  Therefore,  cleareuice  by 
the  office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  is  categorically  excluded  from  the 


preparation  of  an  environmental 
assessment  because  these  actions,  as  a 
class,  will  not  result  in  the  production 
or  distribution  of  any  substance  and 
therefore  will  not  result  in  the 
production  of  any  substance  into  the 
environment. 

List  of  Subjects  in  21  CFR  Part  358 

Labeling,  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  358  is 
amended  as  follows: 

PART  35S— MISCELLANEOUS 
EXTERNAL  DRUG  PRODUCTS  FOR 
OVER-THE-COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  358  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352,  353, 
355,  360.  371. 

2.  Section  358.610  is  revised  to  read 
as  follows: 

§  358.610    Pediculicide  active  ingredients. 

The  active  ingredients  of  the  product 
consist  of  the  combination  of  pyrethrum 
extract  (providing  a  concentration  of 
pyrethrins  of  0.17  to  0.33  percent)  with 
piperonyl  butoxide  (2  to  4  percent)  in  a 
nonaerosol  dosage  formulation. 

Dated:  August  5,  1998. 
Williain  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[PR  Doc.  98-21794  Filed  8-12-98:  8:45  am] 

BILUNQ  CODE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

Income  Tax;  Taxable  Years  Beginning 
After  December  31, 1953 

CFR  Correction 

In  Title  26  of  the  Code  of  Federal 
Regulations,  part  1  (§§  1.401  to  1.440), 
revised  as  of  April  1,  1998,  in 
§  1.402(a)-l,  paragraphs  (b)(2)(ii)(c/)  and 
(c)  were  inadvertently  omitted.  The 
reinstated  text  of  these  paragraphs  and 
the  source  note  read  as  follows: 

§  1.402(a)-1    Taxability  of  t}eneficiary  under 
a  trust  wtilch  meets  ttie  requirements  of 
section  401(a). 

***** 

(b)*  *  * 
(2)*  *  * 
(ii)*  •  • 

id)(l)  In  all  other  cases,  there  shall  be 
used  the  average  cost  (or  other  basis)  to 


the  trust  of  all  securities  of  the  employer 
corporation  of  the  type  distributed  to 
the  distributee  which  the  trust  has  on 
hand  at  the  time  of  the  distribution,  or 
which  the  trust  had  on  hand  on  a 
specified  inventory  date  which  date 
does  not  precede  the  date  of  distribution 
by  more  than  twelve  calendar  months. 
If  a  distribution  includes  securities  of 
the  employer  corporation  of  more  than 
one  type,  the  average  cost  (or  other 
basis)  to  the  trust  of  each  type  of 
security  distributed  shall  be  determined. 
The  average  cost  to  the  trust  of 
securities  of  the  employer  corporation 
on  hand  on  a  specified  inventory  date 
(or  on  hand  at  the  time  of  distribution) 
shall  be  computed  on  the  basis  of  their 
actual  cost,  considering  the  securities 
most  recently  purchased  to  be  those  on 
hand,  or  by  means  of  a  moving  average 
calculated  by  subtracting  from  the  total 
cost  of  securities  on  hand  immediately 
preceding  a  particular  sale  or 
distribution  an  amount  computed  by 
multiplying  the  number  of  securities 
sold  or  distributed  by  the  average  cost 
of  all  securities  on  hand  preceding  such 
sale  or  distribution. 

[2]  These  methods  of  computing 
average  cost  may  be  illustrated  by  the 
following  examples: 

Example  {!).  A.  a  distributee  who  makes 
his  income  tax  returns  on  the  basis  of  a 
calendar  year,  receives  on  August  1.  1954.  in 
a  total  distribution,  to  which  paragraph  (a)(6) 
of  this  section  is  applicable,  ten  shares  of 
class  D  stock  of  the  employer  corporation.  On 
July  1.  1954  (the  sfjecified  inventory  date  of 
the  trust),  the  trust  had  on  hand  80  shares  of 
class  D  stock.  The  average  cost  of  the  10 
shares  distributed,  on  the  basis  of  the  actual 
cost  method,  is  SlOO  computed  as  follows: 


Shares 

Purchase 
date 

Cost 

per 

share 

Total 
cost 

20  

40  

20  

June  24, 
1954. 
Jan.  10,  1953 
Oct.  20,  1952 

S101 

102 
95 

8,000 

S2.020 

4,080 
1,900 

80  

Example  [2].  B.  a  distributee  who  makes 
his  income  tax  returns  on  the  basis  of  a 
calendar  year,  receives  on  October  31.  1954. 
in  a  total  distribution,  to  which  paragraph 
(a)(6)  of  this  section  is  applicable.  20  shares 
of  class  E  stock  of  the  employer  corporation. 
The  specified  inventory  date  of  the  trust  is 
the  last  day  of  each  calendar  year.  The  trust 
had  on  hand  on  December  31.  1952,  1.000 
shares  of  class  E  stock  of  the  employer 
corporation.  During  the  calendar  year  1953 
the  trust  distributed  to  four  distributees  a 
total  of  100  shares  of  such  sto(  k  and 
acquired,  through  a  number  ol  purchases,  a 
total  of  120  shares.  The  average  cost  of  the 
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20  shares  distributed  to  B,  on  the  basis  of  the 
moving  average  method,  is  S52  computed  as 
follows: 


Shares 

Total 
cost 

Average 
cost 

On  hand  Dec. 

31,  1952 

1.000 

550,000 

$50 

Distributed 

dunng  1953 

at  average 

cost  of  S50 

100 

5,000 

(0) 

900 

45,000 

(0) 

Purchased 

dunng  1953 

120 

8,000 

(0) 

On  hand  Dec. 

31,  1953 

1,020 

53,040 

52 

[3)  Unrealized  appreciation 
attributable  to  employee  contributions. 
In  any  case  in  which  it  is  necessary  to 
determine  the  amount  of  net  unrealized 
appreciation  in  securities  of  the 
employer  corporation  which  is 
attributable  to  contributions  made  by  an 
employee: 

(;J  The  cost  or  other  basis  of  the 
securities  to  the  trust  and  the  amount  of 
net  unrealized  appreciation  shall  first  be 
determined  in  accordance  with  the 
regulations  in  subparagraph  (2)  of  this 
paragraph; 

(//')  The  amount  contributed  by  the 
employee  to  the  purchase  of  the 
securities  shall  be  solely  the  portion  of 
his  actual  contributions  to  the  trust 
properly  allocable  to  such  securities, 
and  shall  not  include  any  part  of  the 
increment  in  the  trust  fund  expended  in 
the  purchase  of  the  securities; 

[Hi)  The  amount  of  net  unrealized 
appreciation  in  the  securities 
distributed  which  is  attributable  to  the 
contributions  of  the  employee  shall  be 
that  proportion  of  the  net  unrealized 
appreciation  determined  under  the 
regulations  of  subparagraph  (2)  of  this 
paragraph  which  the  contributions  of 
the  employee  properly  allocable  to  such 
securities  bear  to  the  cost  or  other  basis 
to  the  trust  of  the  securities; 

(;V)  If  a  distribution  consists  solely  of 
securities  of  the  employer  corporation, 
the  contributions  of  the  employee 
expended  in  the  purchase  of  such 
securities  shall  be  allocated  to  the 
securities  distributed  in  a  manner 
consistent  with  the  principles  set  forth 
in  subparagraph  (2)(ii)  (a),  [b],  (c),  or  [d] 
of  this  paragraph,  whichever  is 
applicable.  Thus,  the  amount  of  the 
employee's  contribution  which  can  be 
identified  as  having  been  expended  in 
the  purchase  of  a  particular  security 
shall  be  allocated  to  such  security,  and 
the  amount  of  such  contribution  which 
cannot  be  so  identified  shall  be 
allocated  ratably  among  the  securities 
distributed.  If  a  distribution  consists  in 


part  of  securities  of  the  employer 
corporation  and  in  part  of  cash  or  other 
property,  appropriate  allocation  of  a 
portion  of  the  employee's  contribution 
to  such  cash  or  other  property  shall  be 
made  unless  such  a  location  is 
inconsistent  with  the  terms  of  the  plan 
or  trust. 

(v)  The  application  of  this 
subparagraph  may  be  illustrated  by  the 
following  example: 

Example.  A  trust  distributes  ten  shares  of 
stock  issued  by  the  employer  corporation 
each  of  which  has  an  average  cost  to  the  trust 
of  SIOO.  consisting  of  employee  contributions 
in  the  amount  of  S60  and  employer 
contributions  in  the  amount  of  S40,  and  on 
the  date  of  distribution  has  a  fair  market 
value  of  $180.  The  portion  of  the  net 
unrealized  appreciation  attributable  to  the 
contributions  of  the  employee  with  respect  to 
each  of  the  shares  of  stock  is  $48  computed 
as  follows: 

(1)  Value  of  one  sfiare  of  stock  on  distribu- 
tion date  $180 

(2)  Employee  contributions 60 

(3)  Employer  contributions  40 

(4)  Total  contnbutions 100 

(5)  Net  unrealized  appreciation  80 

(6)  Portion  of  net  unrealized  appreciation  at- 
tnbutable  to  employee  contnbutions  ■%(» 
(amount  of  employee  contnbutions  (item 
2)  over  total  contributions  (item  4)  of  $80 

(Item  5)  48 

(vi)  For  the  purpose  of  determining 
gain  or  loss  to  the  distributee  in  the  year 
or  years  in  which  any  share  of  stock 
referred  to  in  the  example  in 
subdivision  (v)  of  this  subparagraph  is 
sold  or  otherwise  disposed  of  in  a 
taxable  transaction,  the  basis  of  each 
such  share  in  the  hands  of  the 
distributee  at  the  time  of  the 
distribution  by  the  trust  will  be  $132 
computed  as  follows: 

(a)  Employee  contnbutions S60 

(b)  Employer  contributions  (taxable  as  ordi- 
nary  income   in  the   year  tfie  secunties 

were  distnbuted)  40 

(c)  Portion  of  net  unrealized  appreciation  at- 
tnbutable  to  employer  contnbutions  (item 
5)  minus  (item  6)  (taxable  as  ordinary  irt- 
come  in  the  year  the  securities  were  dis- 
tnbuted)    32 

(d)  Basis  of  stock 132 

(4)  Change  in  exempt  status  of  trust. 
For  principles  applicable  in  making 
appropriate  adjustments  if  the  trust  was 
not  exempt  for  one  or  more  years  before 
the  year  of  distribution,  see  paragraph 
(a)  of  this  section. 

(c)  Certain  distributions  by  United 
States  to  nonresident  alien  individuals. 
(1)  This  paragraph  applies  to  a 
distribution — 


(i)  Which  is  made  by  the  United 
States  under  a  pension  plan  described 
in  section  401(a); 

(ii)  Which  is  made  in  respect  of 
services  performed  by  an  employee  of 
the  United  States;  and 

(iii)  Which  is  received  by.  or  made    ■ 
available  to,  a  nonresident  alien 
individual  (including  a  nonresident 
alien  individual  who  is  a  beneficiary  of 
a  deceased  employee)  during  a  taxable 
year  beginning  after  December  31,  1959. 
The  amount  of  such  a  distribution  that 
is  includible  in  the  gross  income  of  the 
nonresident  alien  individual  under 
section  402(a)  (1)  or  (2)  shall  not  exceed 
an  amount  which  bears  the  same  ratio 
to  the  amount  which  would  be 
includible  in  gross  income  if  it  were  not 
for  this  paragraph,  as — 

(a)  The  aggregate  basic  salary  paid  by 
the  United  States  to  the  employee  for 
his  services  in  respect  of  which  the 
distribution  is  being  made,  reduced  by 
the  amount  of  such  basic  salary  which 
was  not  includible  in  the  employee's 
gross  income  by  reason  of  being  from 
sources  without  the  United  States,  bears 
to 

(6)  The  aggregate  basic  salary  paid  by 
the  United  States  to  the  employee  for 
his  services  in  respect  of  which  the 
distribution  is  being  made. 
See  section  402(a)(4).  See,  also, 
paragraph  (a)  of  this  section  for  rules 
relating  to  the  amount  that  is  includible 
in  gross  income  under  section  402(a)  (1) 
or  (2)  in  the  case  of  a  distribution  under 
a  pension  plan  described  in  section 
401(a). 

(2)  For  purposes  of  applying  section 
402(a)(4)  and  this  paragraph  to 
distributions  under  the  Civil  Service 
Retirement  Act  (5  U.S.C.  2251),  the  term 
"basic  salary"  shall  have  the  meaning 
provided  in  section  1(d)  of  such  Act.  In 
applying  section  402(a)(4)  and  this 
paragraph  to  distributions  under  any 
other  qualified  pension  plan  of  the 
United  States,  such  term  shall  have  a 
similar  meaning.  Thus,  for  example, 
"basic  salary"  does  not,  in  any  case, 
include  bonuses,  allowances,  or 
overtime  pay. 

(3)  The  rules  in  this  paragraph  may  be 
illustrated  by  the  following  examples: 

Example  [1).  A,  a  retired  employee  of 
the  United  States  who  performed  all  of 
his  services  for  the  United  States  in  a 
foreign  country,  receives,  in  respect  of 
such  services,  a  monthly  pension  of 
$200  under  the  Civil  Service  Retirement 
Act  (a  pension  plan  described  in  section 
410(a)).  A  received  an  aggregate  basic 
salary  for  his  services  for  the  United 
States  of  $100,000.  A  was  a  nonresident 
alien  individual  during  the  whole  of  his 
employment  with  the  United  States  and. 
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this  paragraph,  to  include  $60  of  each          Js^J'^.d"  ?35?57  FR'fo29?^^.l5\'992  Lfent.tV'"  "'^"^  '^™^°'^ 

monthly  pension  payment  in  his  gross        T.D.  8581.  59  FR  66180,  Dec.  23, 1994]         '  ''^«°""»«"' 

income.  The  amount  that  is  includible        b,lung  code  i5o*-oi-o  ^^  '®*^^'"  '^^^^^  March  26.  1998 

in  A's  gross  income  under  section               (Administrative  Record  No.  MS-0355), 

402(a)(1)  with  respect  to  the  monthly  Mississippi  submitted  an  amendment  to 

payments  received  during  taxable  years      rppartupnt  nc  tuc  lUTCDiriD  '^^  program  pursuant  to  SMCRA. 

beginning  after  December  31.  1959,  and      "crMMiwicni  uh  inblNTEHIOR  Mississippi  submitted  the  amendment 

while  A  is  a  nonresident  alien                      Office  of  Surfaoo  Mininn  R<w>ian»ati»r.  ^"  response  to  letters  dated  May  20. 

individual,  is  computed  as  follows:             Sid  Entorc^^nt              "«c'amat.on  .ggg  j^^^^^  g  ^^^^  ^^^  ^^^ >  ^^  ^^^^ 

(i)  Amount  of  distribution   includible   in  (Administrative  Record  Nos.  MS-0333. 

gross  income  under  section  72  without                    30  CFR  Part  924  MS-0336.  and  MS-0339.  respectivelv) 

regard  to  section  402(a)(4)  $60     »"' *"^"  •^«"*  "*"♦  thai  OQKX  o«r,»  »«  x>i;o-.-     •       •• 

(li)  Abrogate  base  salary  fir  servces  for                     rspATS  No  MS-013-FOm  °>  .1  o^^'J^o'^^P'  '",   , 

United  States loo.ooo    l**^*' ®  ^°-  »*S-013-FOR]  accordance  with  30  CFR  732.1 7(c);  in 

(iii)  Aggregate  basic  salary  (or  services  for                   ijie«ieo!.,„i  d-^..i-» o_  response  to  the  required  program 

unrted  States  reduced  by  amount  of                  Mississippi  Regulatory  Program  amendments  at  30  CFR  924  16  (a)  and 

rmf'^T  "rLr^'of  L'ng'  Tc^                   AGENCY:  Office  of  Surface  Mining  («)•  and  at  its  own  initiative'. 

sources  without  the  United  States 0    Reclamation  and  Enforoement  (OSM).  ^^^  announced  receipt  of  the 

(iv)  Amount  includible  in  As  gross  income                   Interior.  proposed  amendment  in  the  April  14. 

under  section  402(a)(1)  ((iii)+(ii)x(i).  or                   Arnnw  c-;„oi  .n.u  o„„         i    t  1998.  Federal  Register  (63  FR  18173) 

S0/Si00  000x$60)                                          n    ACTION,  rinal  rule  approval  of  j  ■    .u  f         ("ji"»oi/jj. 

3Aj/»iuu.uoux$bU) 0    gjj^gj^jjjjgjjj               ^^  and  in  the  same  document  opened  the 

Example  [2).  B,  a  retired  employee  of  the         '■ public  comment  period  and  provided  an 

United  States  who  performed  services  for  the      SUMMARY:  OSM  is  approving  with  opportunity  for  a  public  hearing  or 
^n",S  flT^  o  ?  '"  '^  ^°.'^'g".^°""^'  3"^        additional  requirements,  an  amendment  meeting  on  the  adequacy  of  the 
ruct^se"r;::c:l?rntMy%;;^;irofSo°'         !°  ^^e  Mississippi  regulatory  program  P-Posed  amendment.  The  public 
under  the  Civil  Service  Retirement  Act.  B            (hereinafter  referred  to  as  the  '"n^JTo"   ^^  °"  ^^^  ^'^' 
received  an  aggregate  basic  salary  for  his             "Mississippi  program")  under  the  ^998.  Because  no  one  requested  a  public 
services  for  the  United  States  of  $120,000;           Surface  Mining  Control  and  hearing  or  meeting,  none  was  held. 
$80,000  of  which  was  for  his  services  Reclamation  Act  of  1977  (SMCRA).  During  its  review  of  the  amendment, 
performed  in  the  United  States,  and  $40,000  Mississippi  proposed  to  replace  all  of  its  ^^^  identified  concerns  relating  to 
of  which  was  for  his  services  performed  in  currently  approved  regulations  for  administrative  and  judicial  review  of 
the  foreign  country.  B  was  a  nonresident  surface  coal  mining  and  reclamation  P^™'*  decisions,  procedures  for  seeking 
alien  md.vidual  during  the  whole  of  his  operations  with  new  regulations  The  ^'^^'^^  °^  performance  bond,  surface- 
employment  with  the  United  States  and.                    ^         ,        o       llii  licw  IcgUldUUlI!,.    llie  anH  PrmmH  watPrmnnitr.rir,o 

consequently,  the  $40,000  basic  salarv  for  his  amendment  is  intended  to  revise  the  !",  JT.       "^  ^'^'  rnon.tonng. 

services  performed  in  the  foreign  cou^t^  Mississippi  program  to  be  consistent  revegetation,  cessation  orders,  formal 

was  not  includible  in  his  gross  income  by  with  the  corresponding  Federal  review  of  citations,  and  numerous 

reason  of  being  from  sources  without  the  regulations,  provide  additional  editorial-type  errors.  OSM  notified 

United  States.  B  would  be  required,  under  safeguards,  and  improve  operational  Mississippi  of  the.se  concerns  by  letter 

section  72  but  without  regard  to  section  efficiency.  dated  June  4.  1998  (Administrative 

402(a)(4)  and  this  paragraph,  to  include  $165  EFFECTIVE  date-  Anonct  i  -^   i  oon  Record  No.  MS-0366). 

ofeach  monthly  pension  in  his  gross  income.          '^■=^"»=  "«"=•  /^ugubi  ij.  lyyo.  Mississippi  notified  OSM  by 

The  amount  that  is  includible  in  B's  gross  ^O"  FURTHER  INFORMATION  CONTACT:  telephone  that  it  would  not  make 

income  under  section  402(a)(1)  with  respect  Arthur  W.  Abbs.  Director.  Birmingham  changes  to  the  amendment  at  this  time 

to  the  monthly  payments  received  during  Field  Office.  Office  of  Surface  Mining  and  that  OSM  should  proceed  with  the 

Sfq  LTwh  iT"'"^     ''  December  31,  Reclamation  and  Enforcement.  135  publication  of  the  final  rule  Federal 

1959.  and  while  B.s  a  nonresident  alien  Gemini  Circle.  Suite  215.  Homewood.  Register  document 

md.vidual.  IS  computed  as  follows;  Alabama  35209.  Telephone;  (205)  290-  ^         ^^oc^nient. 

'"grrrome  rde™. 0^;^ ^ho^  '^^^^  ^"^^^^^^  aabbs@osmre.gov.  "I-  director's  Findings 

regard  to  section  402(a)(4)  $i65  SUPPLEMENTARY  INFORMATION:  Set  forth  below,  pursuant  to  SMCRA 

'VrZT^eT''  ^''^  *"  """^^  '"     ,20  000  '■  Background  on  the  Mississippi  Program  ^^  '^l^lf^'^  regulations  at  30  CFR 

(III)  A^^Se  bas^salary  ,or  sen^cesfor          '  "■  Submission  of  the  Proposed  Amendment  l^^^                          Tu            T°' " 

United  States  reduced  by  amount  of  '"■  Director's  Findings  findings  concerning  the  amendment. 

such  salary  not  includible  in  B's  gross  IV.  Summan,'  and  Disposition  of  (Comments  Detailed  findings  are  only  being  made 

income    by    reason    of    being    from  V.  Director's  Decision  for  those  regulations  that  require 

^,".S^^~,*1^°„"'    '^®    ^"'^^    ^'^'®^  ^'-  Procedural  Determinations  additional  explanation  or  that  require 

(Si  20,000- $40, 0(X))  80  (XX)  jj'»-         i  j               i                    < 

(,v)  Amount  includible  in  B's  gross  income  I.  Background  on  the  Mississippi  additional  amendment.  In  general 

under   section   402(a)(i)(iii)+(ii)x(i).   or  Program  provisions  that  are  not  discussed  below 

$80,000/Si20,OOOxSi65)  110  contain  language  that  is  the  same  as  Or 

.                                    On  September  4.  1980,  the  Secretary  similar  to  the  corresponding  Federal 

IT  n  ^..nn  -,.  r-D  ,,e,.  .,  °^ ^^^  Interior  approved  the  Mississippi  regulations.  Anv  differences  between 

imenSy  TD  64\^'25  ?R  1002^' O^t^n  Tf^ '  ^^^"^8^°""^  information  on  the  State  and  Federal  regul.Uions  are 

amended  by  T.D.  6497.  25  FR  10021.  Oct.  20,  the  Mississippi  program,  including  the  either  nonsubstantive  or  add  detail  not 

Secretary's  findings  and  the  disposition  contained  in  the  Federal  counterparts, 

of  comments,  can  be  found  in  the  These  differences  do  not  adversely 
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affect  other  aspects  of  the  Mississippi 
program. 

A.  General 

Mississippi  proposed  to  amend  its 
program  by  replacing  the  "Mississippi 
Surface  Coal  Mining  Regulations"  for 
surface  and  underground  coal  mining 
operations.  Parts  100  through  250,  with 
the  "State  of  Mississippi  Surface  Coal 
Mining  Regulations"  for  surface  coal 
mining  operations.  Subpart  I.  Chapters  1 
through  7;  Subpart  II,  Chapters  9 
through  15;  Subpart  III,  Chapters  17 
through  37;  Subpart  IV,  Chapters  39 
through  47;  Subpart  V,  Chapters  49 
through  71;  and  Policy  Statement  No. 
PS— 1.  The  Director  previously  approved 
amendments  to  the  Mississippi  Surface 
Coal  Mining  and  Reclamation  Law 
(Mississippi  Law)  on  January  9  and  June 
25,  1998  (63  FR  1342  and  63  FR  34597, 
respectively). 

1.  30  CFR  732.15  Findings 

Based  on  the  regulatory  findings  in 
this  document  and  the  statutory 
findings  in  the  Federal  Register 
documents  dated  January  9  and  June  25, 
1998,  the  Director  finds  that  none  of  the 
proposed  changes  alter  the  original 
findings  made  at  the  time  of  program 
approval  concerning  Mississippi's 
authority  and  capability  to  implement, 
administer,  and  enforce  a  program  to 
regulate  coal  exploration  and  surface 
coal  mining  and  reclamation  operations 
(March  25,  1980,  45  FR  19268,  and 
September  4.  1980,  45  FR  58520). 

2.  Underground  Coal  Mining  Operations 

Because  the  commercial  coal  seams 
are  close  to  the  surface,  no  underground 
coal  mining  activity  is  anticipated  in 
Mississippi.  Therefore,  Mississippi  did 
not  propose  any  regulations  relating  to 
underground  coal  mining  operations. 

Considering  the  type  of  mining 
contemplated  in  the  State,  the  Director 
finds  that  provisions  for  underground 
coal  mining  are  not  necessary  in 
Mississippi  at  this  time.  Mississippi  has 
the  authority  to  promulgate  regulations 
regarding  the  surface  effects  of 
underground  coal  mining  operations, 
under  section  53-9-47  of  the 
Mississippi  Law,  if  they  are  ever 
needed. 

3.  Editorial  Errors 

In  its  letter  dated  June  4,  1998,  OSM 
notified  Mississippi  of  numerous 
spelling,  format,  or  consistency  errors 
that  were  identified  during  review  of  the 
proposed  amendment.  However,  none  of 
these  errors  change  the  meaning  or 
impact  the  effectiveness  of  Mississippi's 
proposed  regulations. 


4.  30  CFR  924.10(b).  Provisions  of  the 
Mississippi  Program  Affirmatively 
Disapproved  to  Comply  With  the  Order 
of  the  District  Court. 

In  the  Federal  Register  notice 
announcing  the  Department  of  the 
Interior's  approval  of  Mississippi's 
original  program,  the  Secretary  at  30 
CFR  924.10fb)  affirmatively  disapproved 
several  provisions  of  Mississippi's 
program  that  incorporated  suspended  or 
remanded  Federal  regulations 
(September  4.  1980,  45  FR  58520).  The 
affirmative  disapprovals  were  based 
upon  an  order  of  the  U.S.  District  Court 
for  the  District  of  Columbia  that  the 
Secretary  "affirmatively  disapprove 
*   *   *  those  segments  of  a  State  program 
that  incorporate  a  suspended  or 
remanded  regulation"  [In  re:  Permanent 
Surface  Mining  Regulation  Litigation, 
Civil  Action  79-1144,  May  16,  1980, 
Mem.  Op.  at  49). 

On  August  15,  1980,  the  court  partly 
stayed  its  May  16.  1980,  order  and 
allowed  the  Secretary  to  approve  State 
program  provisions  similar  to  remanded 
or  suspended  Federal  regulations  when 
the  State  adopted  such  provisions  in  a 
rulemaking  or  legislative  proceeding 
which  occurred  after  the  date  of  the 
District  Court  decision.  Mississippi  is 
replacing  all  of  its  original  program 
regulations  with  proposed  regulations 
that  are  based  on  revised  Federal 
regulations,  not  on  the  remanded  1979 
language.  Therefore,  the  Director  finds, 
consistent  with  the  court  decision,  that 
the  affirmative  disapprovals  at  30  CFR 
924.10(b)(1)  through  (37)  are  no  longer 
necessary.  The  Director  is  taking  this 
opportunity  to  remove  them. 

5.  In  accordance  with  the  required 
program  amendment  at  30  CFR 
924.16(a),  Mississippi  amended  its 
program  to  include  all  the  applicable 
provisions  of  the  Federal  regulations  at 
30  CFR  Chapter  VII  in  existence  at  this 
time.  Therefore,  the  Director  is 
removing  the  required  amendment  at  30 
CFR  924.16(a). 

B.  Subpart  I,  Chapter  1,  General 

Chapter  1  contains  introductory 
information  on  the  organizational 
structure  of  the  Mississippi  regulatory 
authority,  including  designations  of 
responsibility  for  administering  and 
enforcing  the  Mississippi  program  at 
sections  101  and  103.  It  contains  the 
definitions  that  are  applicable  to  the 
State  program  at  section  105,  the 
provisions  for  making  determinations  of 
whether  an  operation  is  exempt  from 
the  regulations  at  section  107,  and  the 
method  for  computation  of  time  under 
the  regulations  at  section  115.  It  also 
contains  the  public  participation 


provisions  relating  to  petitions  to 
initiate  rulemaking  at  section  109, 
notice  of  citizen  suits  at  section  111, 
and  availability  of  records  at  section 
113. 

The  Director  finds  that,  with  the 
exception  of  the  provisions  discussed 
below,  the  proposed  regulations  and 
definitions  contained  in  Chapter  1 
contain  language  that  is  the  same  as  or 
similar  to  and  no  less  effective  than  the 
corresponding  Federal  regulations  at  30 
CFR  Part  700  and  the  corresponding 
Federal  definitions  at  30  CFR  700.5, 
701.5,  705.5,  707.5,  761.5,  762.5,  773.5. 
800.5,  800.23,  840.11,  843.5,  and  846.5. 

1.  Sections  101  and  103,  Authority  emd 
Responsibility 

Section  101  provides  that  the  Office  of 
Geology  of  the  Department  of 
Environmental  Quality  is  authorized  to 
administer  the  requirements  of  the  State 
laws  and  regulations.  Section  103(a) 
designates  the  Mississippi  Commission 
on  Environmental  Quality  as  the  body  to 
enforce  the  State  laws  and  regulations, 
including  the  issuance  of  penalty 
orders,  promulgation  of  regulations, 
designation  of  lands  unsuitable  for 
surface  coal  mining,  and  forfeiture  of 
performance  bonds.  Section  103(b) 
designates  the  Mississippi 
Environmental  Quality  Permit  Board  as 
the  body  to  issue,  modify,  revoke, 
transfer,  suspend,  and  reissue  permits 
and  to  require,  modify,  or  release 
performance  bonds.  These  three  bodies 
work  together,  within  the  framework  of 
the  State  laws  and  regulations,  to 
regulate  surface  coal  mining  and 
reclamation  operations  and  coal 
exploration  on  non-Federal  and  non- 
Indian  lands  in  the  State  of  Mississippi. 

The  Director  finds  that  these 
provisions  are  consistent  with  the 
requirements  of  30  CFR  700.3(c)  and 
700.4(c).  which  authorize  the  States  to 
enforce  State  laws  and  regulations  and 
delegate  to  the  States  the  responsibility 
for  regulation  of  surface  coal  mining  and 
reclamation  operations  and  coal 
exploration  under  an  approved  State 
program. 

2.  Section  105,  Definitions 

This  section  contains  most  of 
Mississippi's  defined  terms. 

a.  Mississippi  proposed  definitions 
for  the  following  accounting  terms:  acid 
test  ratio,  asset  ratio,  capital  assets,  cash, 
net  profit,  quick  assets,  retained 
earnings,  return  on  investment,  and 
working  capital. 

There  are  no  Federal  counterparts  to 
these  definitions.  However,  the  Director 
finds  that  the  terms  are  generally 
accepted  accounting  terms  used  in  both 
government  and  business  and  that  the 
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proposed  definitions  are  consistent  with 
the  definitions  found  in  management 
accounting  publications  for  the  same 
terms. 

b.  Mississippi  proposed  to  define  the 
term  "appeal"  to  mean  an  appeal  to  an 
appropriate  court  of  the  State  taken  from 
a  final  decision  of  the  Permit  Board  or 
Commission  made  after  a  formal  hearing 
before  that  body. 

Neither  SMCRA  nor  the  Federal 
regulations  define  the  term  "appeal." 
However,  the  definition  is  not 
inconsistent  with  section  526(e)  of 
SMCRA  or  30  CFR  775.13  of  the  Federal 
regulations,  which  require  actions  of  a 
State  regulatory  authority  be  subject  to 
judicial  review  by  a  court  of  competent 
jurisdiction  in  accordance  with  State 
law.  Therefore,  the  Director  finds  that 
the  State's  definition  is  consistent  with 
the  generally  accepted  meaning  of  this 
term  in  the  context  of  administrative 
law  and  is  approving  it. 

c.  Mississippi  defined  the  terminology 
"as  recorded  in  the  minutes  of  the 
Permit  Board"  to  mean  the  date  of  the 
Permit  Board  meeting  at  which  the 
action  concerned  is  taken  by  the  Permit 
Board.  The  Permit  Board  records  all  of 
its  initial  and  final  decisions  or  actions 
concerning  permit  applications,  permit 
suspension  or  revocation,  and 
performance  bond  release  in  the 
minutes  of  the  meetings  held  to 
consider  them.  Within  specified  times 
of  these  recordings,  the  applicants  and 
interested  parties  may  file  written 
requests  for  formal  hearings  of  the 
initial  decisions  before  the  Permit  Board 
or  appeal  the  final  decisions  before  the 
chancery  court. 

Although  there  is  no  Federal 
counterpart  definition,  the  Director 
finds  that  the  proposed  definition  is  not 
inconsistent  with  the  administrative 
review  requirements  of  SMCRA  or  the 
Federal  regulations. 

d.  Mississippi  proposed  definitions 
for  the  following  terms  to  reflect  both 
changes  in  agency  names  and  the 
reorganization  of  the  State  regulatory 
authority.  The  term  "Commission"  was 
defined  as  the  Mississippi  Commission 
on  Environmental  Quality.  The  term 
"Department"  was  defined  to  mean  the 
Office  of  Geology  of  the  Department  of 
Environmental  Quality.  The  term 
"Executive  Director"  was  defined  as  the 
Executive  Director  of  the  Mississippi 
Department  of  Environmental  Quality, 
the  Mississippi  Commission  on 
Environmental  Quality,  and  the 
Mississippi  Environmental  Quality 
Permit  Board.  The  term  "Office  of 
Geology"  was  defined  as  the  Office  of 
Geology  and  Energy  Resources  of  the 
Department,  as  created  by  Miss.  Code 
Ann.  section  49-2-7(a).  The  term 


"Permit  Board"  was  defined  as  the 
Mississippi  Environmental  Quality 
Permit  Board  created  by  Miss.  Code 
Ann.  section  49-17-28.  The  term  "State 
Geologist"  was  defined  as  the  head  of 
the  Office  of  Geology  and  Energy 
Resources  of  the  Department. 

There  are  no  Federal  counterpart 
definitions.  However,  since  the 
proposed  definitions  clarifv'  terms  used 
throughout  Mississippi's  regulations 
and  are  not  inconsistent  with  any  terms 
used  in  SMCRA  or  the  Federal 
regulations,  the  Director  is  approving 
them. 

e.  Mississippi  defined  the  term 
"formal  hearing"  to  mean  a  hearing  on 
the  record,  as  recorded  and  transcribed 
by  a  court  reporter,  before  the 
Commission  or  Permit  Board  where  all 
parties  to  the  hearing  are  allowed  to 
present  witnesses,  cross-examine 
witnesses  and  present  evidence  for 
inclusion  into  the  record,  as  appropriate 
under  rules  promulgated  by  the 
Commission  or  Permit  Board. 

There  is  no  direct  counterpart  Federal 
definition.  However,  the  Director  finds 
that  the  proposed  definition  is  not 
inconsistent  with  the  Federal 
requirements  for  administrative  review 
at  section  525  of  SMCRA  and  30  CFR 
Part  775  of  the  Federal  regulations. 

f.  Mississippi  proposed  the  following 
definition  for  "head-of-hoUow  fill": 

A  fill  structure  consisting  of  anv  material, 
other  than  coal-processing  waste  and  organic 
material,  placed  in  the  uppermost  reaches  of 
a  hollow  where  side  slopes  of  the  existing 
hollow  measured  at  the  steepest  point  are 
greater  than  20  degrees  or  the  average  slope 
of  the  profile  of  the  hollow  from  the  toe  of 
the  fill  to  the  top  of  the  fill  is  greater  than 
10  degrees.  In  fills  with  less  than  250.000 
cubic  yards  of  material,  associated  with 
contour  mining,  the  top  surface  of  the  fill 
will  be  at  the  elevation  of  the  coal  seam.  In 
all  other  head-of-hollow  fills,  the  top  surface 
of  the  fill,  when  completed,  is  at 
approximately  the  same  elevation  as  the 
adjacent  ridge  line,  and  no  significant  area  of 
natural  drainage  occurs  above  the  fill 
draining  into  tihe  fill  area. 

With  two  exceptions,  the  proposed 
definition  is  substantively  the  same  as 
the  Federal  definition  at  30  CFR  701.5. 
First,  Mississippi  is  not  allowing  coal 
processing  waste  to  be  placed  in  head- 
of-hollow  fills.  Second,  Mississippi 
specified  that  in  fills  with  less  than 
250,000  cubic  yards  of  material, 
associated  with  contour  mining,  the  top 
surface  of  the  fill  will  be  at  the  elevation 
of  the  coal  seam.  OSM's  review- 
determined  that  the  addition  of  these 
requirements  make  Mississippi's 
definition  more  stringent  than  the 
counterpart  Federal  definition.  The 
Federal  regulation  at  30  CFR  700.3 
provides  the  States  the  authority  to 


enforce  more  stringent  land  use  and 
environmental  controls  and  regulations. 
Section  505(b)  of  SMCRA  and  the 
Federal  regulation  at  30  CFR  730.11(b) 
provide  that  any  State  law  or  regulation 
which  provides  for  more  stringent  land 
use  and  environmental  controls  and 
regulations  of  coal  exploration  and 
surface  coal  mining  and  reclamation 
operations  than  do  the  provisions  of 
SMCRA  or  the  Federal  regulations  shall 
not  be  construed  to  be  inconsistent  with 
SMCRA  or  the  Federal  regulations. 
Therefore,  the  Director  is  approving 
Mississippi's  definition  for  head-of- 
hollow  fills. 

g.  A  definition  for  the  term 
"interested  party  "  was  added  to  mean 
any  person  claiming  an  interest  relating 
to  the  surface  coal  mining  operation  and 
who  is  so  situated  that  the  person  mav 
be  affected  by  that  operation,  or  in  the 
matter  of  regulations  promulgated  bv 
the  Commission,  any  person  who  is  so 
situated  that  the  person  may  be  affected 
by  the  action. 

There  is  no  definition  for  the  term 
"interested  party"  in  SMCRA  or  the 
Federal  regulations.  However,  the 
proposed  definition  is  not  inconsistent 
with  the  use  of  the  terminology  "an\ 
person  having  an  interest  which  is  or 
may  be  adversely  affected"  found  in 
section  513(b)  of  SMCR.\  and  30  CFR 
Part  775  of  the  Federal  regulations. 
Therefore,  the  Director  is  approving  it. 

h.  Mississippi  proposed  the  following 
definition  for  the  term  "modification": 

Any  change  to  a  permit  or  reclamation  plan 
that  significantly  changes,  or  has  the 
reasonable  potential  significantly  to  change, 
the  effect  of  the  mining  opyeration  on  either 
those  persons  impacted  by  the  permitted 
operations  or  on  the  environment. 

Mississippi  uses  the  term 
"modification"  as  its  counterpart  to  the 
Federal  reference  to  "significant  permit 
revisions"  at  30  CFR  774.13.  All 
modifications  are  subject  to  permit 
application  information  requirements 
and  procedures,  including  notice  and 
hearings. 

There  is  no  definition  for  the  term 
"modification  "  in  SMCRA  or  the 
Federal  regulations.  However,  the 
Director  finds  that  this  definition  is  not 
inconsistent  with  the  permit  revision 
requirements  of  section  511  of  SMCRA 
or  the  Federal  regulations  at  30  CFR 
774.13. 

i.  Mississippi  defined  the  term 
"monitoring,"  as  used  in  Chapter  27,  to 
mean  the  collection  of  environmental 
data  by  either  continuous  or  periodic 
sampling  methods.  Chapter  27  contains 
the  requirements  for  reclamation  and 
operation  plans,  including  surface-  and 
ground-water  monitoring  plans. 
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There  is  no  definition  for  the  term 
"monitoring"  in  SMCRA  or  the  Federal 
regulations.  However,  the  Director  finds 
that  this  definition  is  not  inconsistent 
with  the  intent  of  the  Federal 
requirements  for  monitoring  at  30  CFR 
Part  780  of  the  Federal  regulations. 

j.  Mississippi  defined  the  term 
"Probable  Cumulative  Impacts."  as  used 
in  Chapter  25,  to  mean  the  expected 
total  qualitative  and  quantitative,  direct 
and  indirect  effects  of  mining  and 
reclamation  activities  on  the  hydrologic 
regime.  Mississippi  defined  the  term 
"Probable  Hydrologic  Consequence,"  as 
used  in  Chapter  25,  to  mean  the 
projected  result  of  proposed  surface  coal 
mining  and  reclamation  operations 
which  may  reasonably  be  expected  to 
change  the  quantity  or  quality  of  the 
surface  water  and  ground  water,  the 
surface-  or  ground-water  flow,  timing 
and  pattern,  the  stream  channel 
conditions,  and  the  aquatic  habitat  on 
the  permit  area  and  other  affected  areas. 
Chapter  25  contains  requirements  for 
information  on  environmental 
resources. 

There  are  no  Federal  counterpart 
definitions  for  the  terms  "probable 
cumulative  impacts"  and  "probable 
hydrologic  consequences."  However, 
the  Director  finds  that  the  proposed 
definitions  are  not  inconsistent  with  the 
Federal  requirements  for  a  probable 
hydrologic  consequences  determination 
at  30  CFR  780.21(0  and  a  cumulative 
hydrologic  impact  assessment  at  30  CFR 
780.2Ug). 

k.  The  terms  "public  hearing," 
"informal  hearing,"  or  "public  meeting" 
were  defined  to  mean  a  public  forum 
organized  by  the  Commission, 
Department,  or  Permit  Board  for  the 
purpose  of  providing  information  to  the 
public  regarding  a  surface  coal  mining 
and  reclamation  operation  or 
regulations  proposed  by  the 
Commission  and  at  which  members  of 
the  public  are  allowed  to  make 
comments  or  ask  questions  or  both  of 
the  Commission,  Department,  or  the 
Permit  Board.  Section  53-9-37{2)(b)  of 
the  Mississippi  Law  allows  any 
interested  party  to  request  a  public 
hearing  and  requires  the  Permit  Board  to 
hold  a  public  hearing  before  issuance  of 
a  permit,  whether  or  not  one  has  been 
requested.  Any  member  of  the  public, 
not  just  interested  parties,  may  attend 
and  participate  in  the  hearings  or 
meeting. 

There  is  no  Federal  counterpart 
definition.  Although  SMCRA  does  not 
provide  for  the  type  of  open  public 
process  which  allows  participation  by 
all  members  of  the  public,  section 
513(b)  of  SMCRA  and  30  CFR  773.13  of 
the  Federal  regulations  provide  for  an 


informal  conference  if  requested  by  any 
person  having  an  interest  which  is  or 
may  be  adversely  affected  or  the  officer 
or  head  of  any  Federal,  State,  or  local 
governmental  agency  or  authority.  The 
conference  shall  be  conducted  by  a 
representative  of  the  regulatory 
authority,  who  may  accept  oral  or 
written  statements  and  any  other 
relevant  information  from  any  party  to 
the  conference.  Therefore,  the  Director 
finds  that  Mississippi's  proposed 
definition  is  no  less  stringent  than  the 
informal  conference  provisions  of 
section  513  of  SMCRA  and  no  less 
effective  than  the  public  participation 
requirements  of  30  CFR  773.13,  and  is 
approving  the  definition  for  these  terms. 

1.  The  term  "public  office"  was 
defined  to  mean  a  facility  under  the 
direction  and  control  of  a  governmental 
entity  which  is  open  to  public  access  on 
a  regular  basis  during  reasonable 
business  hours. 

There  is  no  counterpart  definition  in 
SMCRA  or  the  Federal  regulations. 
However,  the  Director  finds  that  the 
definition  is  consistent  with  the  general 
meaning  of  the  term,  and  is  approving 
it. 

m.  Mississippi  defined  the  term 
"Registered  Professional  Engineer"  to 
mean  a  person  who  has  met  the 
qualifications  as  required  under  section 
73-13-23(1)  and  who  has  been  issued  a 
certificate  of  registration  by  the 
Mississippi  State  Board  of  Registration 
for  Professional  Engineers  and  Land 
Surveyors.  The  term  "Registered 
Professional  Geologist"  was  defined  to 
mean  a  geologist  who  has  met  the 
academic  and  experience  qualifications 
established  by  the  Mississippi  Board  of 
Professional  Geologists  and  has  been 
issued  a  certificate  of  registration  as  a 
registered  professional  geologist  by  the 
Mississippi  Board  of  Professional 
Geologists  pursuant  to  section  73-63  et 
seq. 

There  are  no  counterpart  definitions 
for  the  terms  in  either  SMCRA  or  the 
Federal  regulations.  However,  the 
definitions  of  these  terms  give  guidance 
to  the  permittees  in  meeting  the 
requirements  of  Mississippi's 
regulations  for  providing  information 
that  has  been  prepared  by  and/or 
certified  by  a  Registered  Professional 
Engineer  and/or  Registered  Professional 
Geologist.  Furthermore,  the  Director 
finds  that  Mississippi's  definitions  are 
not  inconsistent  with  any  requirements 
of  SMCRA  or  the  Federal  regulations. 

3.  Section  107,  Applicability 

a.  Mississippi  chose  not  to  exempt 
surface  coal  mining  and  reclamation 
operations  that  extract  250  tons  of  coal 
or  less  from  its  regulation  requirements. 


and,  therefore,  did  not  propose  a 
counterpart  to  the  Federal  regulation  at 
30  CFR  700.11(a)(2). 

The  Federal  regulation  at  30  CFR 
700.3  provides  the  States  the  authority 
to  enforce  more  stringent  land  use  and 
environmental  controls  and  regulations. 
Section  505(b)  of  SMCRA  and  the 
Federal  regulation  at  30  CFR  730.11(b) 
provide  that  any  State  law  or  regulation 
which  provides  for  more  stringent  land 
use  and  environmental  controls  and 
regulations  of  coal  exploration  and 
surface  coal  mining  and  reclamation 
operations  than  do  the  provisions  of 
SMCRA  or  the  Federal  regulations  shall 
not  be  construed  to  be  inconsistent  with 
SMCRA  or  the  Federal  regulations. 
Therefore,  the  Director  finds  that  the 
absence  of  this  exemption  will  not  make 
the  Mississippi  regulations  less  effective 
than  the  Federal  regulations. 

b.  At  section  107(a)(4),  an  exemption 
was  provided  for  the  extraction  of  coal 
on  Indian  lands  in  accordance  with  25 
CFR  177,  Subpart  B. 

The  Federal  counterpart  exemption 
was  removed  on  September  28,  1984  (49 
FR  38162),  because  a  Federal  program 
for  Indian  lands  was  added  to  the 
Federal  regulations  at  30  CFR  Part  750 
to  include  permanent  program 
regulation  requirements  for  surface  coal 
mining  and  reclamation  operations  on 
Indian  lands.  However,  the  Director 
finds  the  proposed  exemption  at  section 
107(a)(4)  will  not  make  the  Mississippi 
regulations  less  effective  than  the 
Federal  regulations  because  Mississippi 
does  not  have  the  authority  to  regulate 
surface  coal  mining  and  reclamation 
operations  on  Indian  lands. 

4.  Section  109,  Petitions  To  Initiate 
Rulemaking 

Mississippi  proposed  a  provision  at 
section  109(e)  that  allows  petitioners  to 
request  a  formal  hearing  on  the 
Commission's  denial  of  the  petition 
pursuant  to  section  53-9-77  of  the 
Mississippi  Law. 

There  is  no  direct  Federal  counterpart 
to  this  provision.  However,  section 
526(e)  of  SMCRA  provides  that  actions 
of  the  State  regulatory  authority 
pursuant  to  an  approved  State  program 
shall  be  subject  to  judicial  review  by  a 
court  of  competent  jurisdiction  in 
accordance  with  State  law.  Mississippi's 
statute  at  section  53-9-77(1)  allows  any 
person  who  participated  as  a  party  in  a 
formal  hearing  before  the  Commission 
to  appeal  from  a  final  decision  of  the 
Commission  to  the  chancery  court  of  the 
county  where  the  hearing  was  held. 
Therefore,  Mississippi  allows  a 
petitioner  a  chance  for  both  formal 
administrative  review  and  judicial 
review.  The  Director  finds  that  this 


Federal  Register /Vol.  63,  No.  156 /Thursday.  August  13.  1998 /Rules  and  Regulations  43309 


provision  enhances  the  public 
participation  requirements  of  the  State 
program.  Furthermore,  section  109(e) 
does  not  make  Mississippi's  regulations 
inconsistent  with  any  requirements  of 
SMCRA  or  the  Federal  regulations. 

C.  Subpart  I,  Chapter  3,  Permanent 
Regulatory  Program 

This  chapter  provides  general 
introductory  material  for  Mississippi's 
permanent  regulatory  program, 
including  information  on  the 
applicability  of  the  State  program  to 
coal  exploration  and  surface  coal 
mining  and  reclamation  operations.  The 
Department  is  authorized  to  administer 
the  requirements  of  the  permanent 
regulatory  program. 

The  Director  finds  that  the 
requirements  of  Chapter  3  are  consistent 
with  and  no  less  effective  than  the 
requirements  of  30  CFR  Part  701. 

D.  Subpart  I,  Chapter  4,  Exemption  for 
Coal  Extraction  Incidental  to  the 
Extraction  of  Other  Minerals 

Chapter  4,  sections  401  through  419, 
implement  the  exemption  concerning 
the  extraction  of  coal  not  in  connection 
with  a  surface  coal  mine  and  incidental 
to  the  extraction  of  other  minerals 
where  coal  does  not  exceed  16% 
percent  of  the  total  tonnage  of  coal  and 
other  minerals  removed  for  purposes  of 
commercial  use  or  sale. 

The  proposed  regulations  at  Chapter 
4,  sections  401  through  419,  have 
requirements  that  are  the  same  as  or 
similar  to  that  of  the  corresponding 
Federal  regulations  at  30  CFR  Part  702. 
Therefore,  the  Director  finds  that 
Mississippi's  regulations  for 
implementing  the  exemption  for  coal 
extraction  incidental  to  the  extraction  of 
other  minerals  are  no  less  effective  than 
the  counterpart  Federal  regulations. 

E.  Subpart  I,  Chapter  5,  Restriction  of 
Financial  Interest  of  Employees 

Chapter  5,  sections  501  through  519, 
include  provisions  to  monitor,  review, 
and  enforce  the  prohibition  against 
indirect  or  direct  financial  interests  in 
coal  mining  operations  by  State 
employees  or  specified  members  of 
public  bodies  who  perform  any  function 
or  duty  under  the  Mississippi  Law. 

Mississippi's  proposed  regulations 
have  requirements  that  are  consistent 
with  the  corresponding  Federal 
regulations  at  30  CFR  Part  705. 
Therefore,  the  Director  finds  that 
Mississippi's  regulations  at  Chapter  5, 
concerning  the  restriction  of  financial 
interests  of  State  employees,  are  no  less 
effective  than  the  counterpart  Federal 
regulations. 


F.  Subpart  I,  Chapter  7,  Exemption  for 
Coal  Extraction  Incident  to  Government- 
Financed  Highway  or  Other 
Construction 

Chapter  7,  sections  701  through  705. 
exempt  the  extraction  of  coal  which  is 
incidental  to  government-financed 
construction  from  the  requirements  of 
the  Mississippi  Law  and  Mississippi's 
regulations,  if  that  extraction  meets 
specified  criteria  which  ensure  that  the 
construction  is  government-financed 
and  that  the  extraction  of  coal  is 
incidental  to  it. 

Mississippi's  regulations  at  Chapter  5 
have  requirements  that  are  the  same  as 
or  similar  to  that  of  the  corresponding 
Federal  regulations  at  30  CFR  Part  707. 
Therefore,  the  Director  finds  that 
Mississippi's  regulations  for 
implementing  the  exemption  for  coal 
extraction  incident  to  government- 
financed  highway  or  other  construction 
are  no  less  effective  than  the  counterpart 
Federal  regulations. 

G.  Subpart  II,  Chapters  9.  11,  13,  and 
15.  Areas  Unsuitable  for  Mining 

Chapter  9  contains  general 
information  concerning  the  authority 
and  responsibility  of  the  Commission  to 
establish  a  process  for  designating  lands 
unsuitable  for  surface  coal  mining 
operations  in  Mississippi.  Chapter  11 
implements  the  authority  provided  by 
section  53-9-71  of  the  Mississippi  Law 
to  prohibit  or  limit  surface  coal  mining 
operations  on  areas  designated  by  act  of 
Congress.  Chapter  13  provides  specific 
criteria  for  designating  lands  as 
unsuitable  for  surface  coal  mining 
operations.  Chapter  15  contains  the 
State  process  for  designating  areas 
unsuitable  for  surface  coal  mining 
operations. 

The  proposed  regulations  contained 
in  Subpart  11,  Chapters  9,  11.  13,  and  15. 
have  provisions  that  are  substantively 
the  same  as  the  requirements  of  the 
corresponding  Federal  regulations  in 
Subchapter  F,  30  CFR  parts  761,  762, 
and  764.  Therefore,  the  Director  finds 
that  Mississippi's  regulations  for 
implementing  the  requirements  for 
designating  areas  unsuitable  for  mining 
are  no  less  effective  than  the  counterpart 
Federal  regulations. 

H.  Subpart  III,  Chapters  1 7  and  21,  Coal 
Exploration  Procedures  Systems 

These  chapters  pertain  to  persons 
who  seek  to  conduct  coal  exploration 
operations  under  Mississippi's 
regulations.  Chapter  17  contains  some 
general  requirements  for  exploration 
procedures  systems.  Chapter  21 
contains  coal  exploration  and 
development  notice  requirements  for 


exploration  removing  250  tons  of  coal  or 
less.  It  also  provides  the  permit 
requirements  for  exploration  removing 
more  than  250  tons  of  coal  or  occurring 
on  lands  designated  as  unsuitable  for 
surface  coal  mining  operations. 

The  proposed  regulations  contained 
in  Subpart  III,  Chapters  17  and  21  are 
consistent  with  the  requirements  of  the 
corresponding  Federal  regulations 
under  Subchapter  G.  30  CFR  Part  772 
for  regulation  of  coal  exploration. 
Therefore,  the  Director  finds  that  the 
requirements  of  the  State  regulations  for 
coal  exploration  are  no  less  effective 
than  the  requirements  of  the  counterpart 
Federal  regulations  at  30  CFR  part  772. 

/.  Subpart  III,  Chapters  17,19,  and  31. 
Surface  Coal  Mining  and  Reclamation 
Operations  Permits 

These  chapters  pertain  to  each  person 
who  applies  for  a  permit  for  surface  coal 
mining  and  reclamation  operations  or 
conducts  surface  coal  mining  and 
reclamation  operations  pursuant  to  a 
permit  under  Mississippi's  regulations. 
Chapter  17  contains  some  general 
requirements  for  permits  and  permit 
processing,  including  coordination  of 
the  review  of  permit  applications  with 
the  requirements  under  other  laws. 
Chapter  19,  sections  1901  and  1903, 
cover  information  on  requirements  to 
obtain  permits  and  compliance  with 
permits.  Chapter  31  covers  public 
participation  in  permit  processing, 
review  of  permit  applications,  criteria 
for  permit  approval  or  denial,  permit 
terms  and  conditions,  improvidently 
issued  permits,  and  verification  and 
review  of  ownership  or  control 
application  information. 

The  Director  finds  that,  with  the 
exception  of  the  provisions  discussed 
below,  the  proposed  regulation 
requirements  contained  in  Subpart  III, 
Chapters  17,  19,  and  31  are 
substantively  the  same  as  or  similar  to 
and  no  less  effective  than  the 
requirements  of  the  corresponding 
Federal  regulations  under  Subchapter  G. 
30  CFR  Part  773. 

1.  Chapter  31,  Section  3101. 
Responsibilities 

Section  3101  provides  information  on 
the  general  responsibilities  of  the  Permit 
Board.  Department.  Commission,  and 
applicant  for  permits  and  permit 
processing.  The  Permit  Board  has  the 
responsibility  to  approve  or  disapprove 
permits.  The  Department  has  the 
responsibility  to  review  permit 
applications  and  to  recommend  to  the 
Permit  Board  whether  each  application 
is  complete  and  accurate  and  fulfills  the 
requirements  of  the  act  and 
Mississippi's  regulations.  The 
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Department  and  the  Permit  Board  and 
persons  applying  for  permits  shall 
provide  for  public  participation 
throughout  the  permit  process.  The 
Commission  shall  assure 
implementation  and  enforcement  of  the 
requirements  of  Chapter  31.  The 
applicant  shall  provide  all  information 
in  a  complete  permit  application  for 
review  by  the  Department  and  action  by 
the  Permit  Board  in  accordance  with 
Chapter  31. 

There  are  no  direct  Federal 
counterpart  requirements  to 
Mississippi's  proposed  regulation. 
However,  the  Director  finds  that  the 
requirements  of  section  3101  are  not 
inconsistent  with  the  requirements  of 
sections  506,  507,  or  510  of  SMCRA  or 
the  Federal  regulations  for  permits  and 
permit  processing  at  30  CFR  Part  773. 

2.  Chapter  31.  Section  3113(bHfl. 
Review  of  Violations 

Mississippi's  proposed  language  in 
section  3113  (b)  through  (f)  is  consistent 
with  the  Federal  regulation  at  30  CFR 
773.15(b),  as  adopted  on  October  28. 
1994.  Mississippi's  proposed  regulatory 
language  and  the  Federal  regulatory 
language  adopted  on  October  28.  1994. 
extend  the  scope  of  the  permit  block 
sanction  to  violations  incurred  by  either 
the  applicant  or  any  person  who  is 
deemed  or  presumed  to  own  or  control 
the  applicant.  However,  on  January  31, 
1997,  the  U.  S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  invalidated 
portions  of  the  language  of  the  Federal 
regulation  on  which  the  proposed 
regulation  is  based  because  the  Federal 
provision  went  beyond  the  plain 
meaning  of  section  510(c)  of  SMCRA, 
which  appears  to  limit  the  permit  block 
sanction  to  violations  at  operations 
owned  or  controlled  by  the  applicant. 
Subsequently,  on  April  21.  1997.  OSM 
issued  an  interim  final  rule  revising  the 
language  of  30  CFR  773.15(b)  to  reflect 
the  court's  decision.  The  new  Federal 
language  limits  the  scope  of  the  permit 
block  sanction  to  violations  incurred  by 
either  the  applicant  or  persons  owned  or 
controlled  by  the  applicant.  Therefore. 
Mississippi's  proposed  regulation  has 
more  stringent  requirements  for  issuing 
a  permit  than  the  revised  Federal 
regulation.  Section  505(b)  of  SMCR.\ 
and  the  Federal  regulation  at  30  CFR 
730.11(b)  provide  that  any  State  law  or 
regulation  which  provides  for  more 
stringent  lemd  use  and  environmental 
controls  and  regulations  of  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations  than  do  the 
provisions  of  SMCRA  or  the  Federal 
regulations  shall  not  be  construed  to  be 
inconsistent  with  SMCRA  or  the  Federal 
regulations.  Therefore,  the  Director  is 


approving  Mississippi's  regulation 
requirements  at  Chapter  31,  section 
3113. 

3.  Chapter  31.  Section  3119.  Approval 
or  Denial  of  Permit  Applications 

In  response  to  the  required  program 
amendment  at  30  CFR  924.16(e).  section 
3119(b)(1)(A)  providesthat  if  a  public 
hearing  has  been  held  under  the 
Mississippi  Law  and  section  3109.  the 
Permit  Board  shall  act  upon  a  complete 
permit  application  within  60  days  after 
the  date  of  the  public  hearing. 
Mississippi  allows  this  time  frame  to  be 
extended  if  agreed  to  in  writing  by  the 
Department,  the  applicant,  and  the 
interested  party  or  parties,  if  any,  that 
requested  the  public  hearing. 

The  counterpart  Federal  regulation  at 
30  CFR  773.15(a)  and  section  514(a)  of 
SMCRA  do  not  provide  for  a  similar 
extension  of  this  60-day  time  frame. 
OSM  discussed  this  difference  with 
Mississippi  during  its  review  of  section 
53-9-37(4)  of  the  Mississippi  Law  that 
authorized  the  time-frame  extension.  In 
a  letter  dated  November  20, 1997 
(Administrative  Record  No.  MS-0346), 
Mi-ssissippi  explained  why  it  anticipates 
the  possible  need  for  an  extension  to  the 
time  frame.  However,  in  reviewing  the 
statute,  OSM  found  that  it  was  unclear 
as  to  whether  Mississippi  required  both 
the  applicant  and  the  interested  party 
who  requested  the  public  hearing  to 
agree  to  the  extension.  Consequently,  in 
the  Federal  Register  dated  January  9, 
1998,  in  Finding  C.17,  the  Director 
agreed  to  and  approved  the  provision 
with  an  additional  requirement  (63  FR 
1342).  The  Director  required  Mississippi 
to  amend  its  program  to  clarify  that  an 
extension  of  the  60-day  time  frame  for 
acting  upon  a  complete  permit 
application  must  be  agreed  to  by  the 
applicant  and  the  interested  parties  who 
requested  the  public  hearing. 
Mississippi's  proposed  regulation  meets 
this  requirement. 

Based  on  the  above  discussion,  the 
Director  finds  that  Mississippi's 
regulation  at  section  3119(b)(1)(A)  is  no 
less  stringent  than  section  514(a)  of 
SMCRA  and  no  less  effective  than  the 
counterpart  Federal  regulation  at  30 
CFR  773.15(a).  Therefore,  the  Director  is 
removing  the  required  program 
amendment  at  30  CFR  924.16(e). 

/.  Subpart  III.  Chapter  19.  Section  1905. 
and  Chapter  35,  Permit  Renewals  and 
Permit  Revisions 

Section  1905  covers  some  general 
requirements  for  permit  renewals  and 
permit  revisions.  Chapter  35  contains 
Mississippi's  major  requirements  for 
permit  reviews;  permit  revisions;  permit 


renewals;  and  transfer,  assignment  or 
sale  of  permit  rights. 

The  Director  finds  that,  with  the 
exception  of  the  provisions  discussed 
below,  the  proposed  regulation 
requirements  contained  in  Subpart  III, 
section  1905  and  Chapter  35  are 
substantively  the  same  as  or  similar  to 
and  no  less  effective  than  the 
requirements  of  the  corresponding 
Federal  regulations  under  Subchapter  G, 
30  CFR  Part  774. 

1.  Chapter  19,  Section  1905(a),  and 
Chapter  35,  Section  3507(c),  Filing 
Deadline  for  Permit  Renewals 

Mississippi's  provisions  at  sections 
1905(a)  and  3507(c)  require  applications 
for  renewals  to  be  filed  at  least  180  days 
before  the  expiration  of  the  permit.  They 
also  allow  an  operator,  if  the  application 
was  timely  filed,  to  continue  surface 
coal  mining  operations  until  the  Permit 
Board  takes  action  on  the  renewal 
application.  The  Federal  requirements 
for  renewal  of  permits  at  section 
506(d)(1)  of  SMCRA  and  30  CFR 
773.19(d)  provide  that  a  valid  permit 
shall  carry  with  it  the  right  of  successive 
renewal  upon  expiration  with  respect  to 
areas  within  the  boundaries  of  the 
existing  permit.  The  Federal  regulation 
at  30  CFR  774.15(b)(1)  requires  an 
application  for  renewal  to  be  filed  at 
least  120  days  before  expiration  of  the 
existing  permit  term.  Neither  SMCRA 
nor  the  Federal  regulations  provide 
guidance  on  whether  or  not  an  operator 
may  continue  surface  coal  mining 
operations  until  action  is  taken  on  a 
renewal  application  that  has  been  filed 
in  a  timely  manner.  However,  the 
Director  finds  that  the  proposed 
provision  is  not  unreasonable.  If  the 
operator  files  an  application  at  least  180 
days  before  the  permit  expires, 
Mississippi  should  have  no  problems 
completing  its  approval  process, 
pursuant  to  its  counterparts  to  section 
506(d)(1)  of  SMCRA  and  30  CFR 
774.15(c),  prior  to  expiration  of  the 
permit.  Therefore,  the  Director  finds 
that  the  proposed  provisions  at  sections 
1905(a)  and  3507(c)  will  not  render  the 
Mississippi  program  less  stringent  than 
SMCRA  or  less  effective  than  the 
Federal  regulations. 

2.  Chapter  35,  Sections  3515  and  3517, 
Transfer,  Assignment  or  Sale  of  Permit 
Rights 

Mississippi's  provisions  for  actual 
transfer,  assignment  or  sale  of  the  rights 
granted  by  a  permit  are  consistent  with 
the  Federal  provisions  at  30  CFR  774.17. 
However,  Mississippi  requires  a 
successor  in  interest  to  a  permittee  to 
apply  for  a  new  permit  within  30  days 
of  succeeding  to  that  interest.  A 
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successor  in  interest  who  is  able  to 
obtain  the  bond  coverage  of  the  original 
permittee  may  continue  surface  coal 
mining  and  reclamation  operations 
according  to  the  approved  mining  and 
reclamation  plan  of  the  original 
permittee  until  the  Permit  Board  takes 
action  on  the  successor's  application  for 
a  new  permit. 

The  Federal  regulations  do  not  require 
a  successor  in  interest  to  obtain  a  new 
permit.  At  30  CFR  775.17(f),  the 
successor  in  interest  must  conduct  the 
surface  coal  mining  and  reclamation 
operations  in  full  compliance  with  the 
terms  and  conditions  of  the  existing 
permit,  unless  a  new  or  revised  permit 
is  obtained.  Therefore,  Mississippi's 
proposed  regulation  has  more  stringent 
requirements  for  transfer,  assignment  or 
sale  of  permit  rights  than  the  Federal 
regulations.  Section  505(b)  of  SMCRA 
and  the  Federal  regulation  at  30  CFR 
730.11(b)  provide  that  any  State  law  or 
regulation  which  provides  for  more 
stringent  land  use  and  environmental 
controls  and  regulations  of  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations  than  do  the 
provisions  of  SMCRA  or  the  Federal 
regulations  shall  not  be  construed  to  be 
inconsistent  with  SMCRA  or  the  Federal 
regulations.  Therefore,  the  Director  is 
approving  Mississippi's  regulation 
requirements  at  Chapter  35.  sections 
3515  and  3517. 

K.  Subpart  III.  Chapter  33. 
Administrative  and  Judicial  Review  of 
Permit  Decisions 

Section  3301  covers  Mississippi's 
provisions  for  administrative  review  of 
decisions  on  permits.  Section  3303 
contains  the  requirements  for  judicial 
review  of  decisions  of  permits. 

The  Director  finds  that,  with  the 
exception  of  the  provisions  discussed 
below,  the  proposed  regulation 
requirements  contained  in  Chapter  33 
are  substantively  the  same  as  or  similar 
to  and  no  less  effective  than  the 
counterpart  Federal  regulations  under 
Subchapter  G,  30  CFR  Part  775. 

1.  Chapter  33,  Section  3301(a},  Formal 
Hearing  Time  Frames 

At  section  3301(a), Mississippi  allows 
the  applicant  or  any  other  interested 
party  to  request  a  formal  hearing  within 
45  days  after  the  Permit  Board  makes  its 
decision  to  issue  or  deny  a  permit 
application  and  requires  hearings  to  be 
conducted  within  sixty  (60)  days  after 
receipt  of  the  first  request  for  a  formal 
hearing.  This  .section  implements 
Mississippi's  statutory  requirements  for 
formal  hearing  time  frames  at  section 
53-9-39(3)  of  the  Mississippi  Law.  The 
Director  approved  the  statutory 


requirements  on  January  9,  1998  (63  FR 
1342), 

The  Federal  regulation  at  30  CFR 
775.11(a)  allows  the  applicant  or  any 
person  with  an  interest  which  is  or  may 
be  adversely  affected  to  request  a 
hearing  within  30  days  after  the 
applicant  is  notified  of  the  final 
decision  and  requires  that 
administrative  hearings  on  final  permit 
decisions  be  held  within  30  davs  of  a 
request  for  hearing.  The  Director  finds 
that  allowing  the  applicant  and 
interested  persons  45  days  to  request  a 
formal  hearing  will  not  render 
Mississippi's  administrative  review 
process  less  effective  than  the  Federal 
requirements.  However,  in  a  letter  dated 
October  23,  1997  (Administrative 
Record  No.  MS-0343).  OSM  expressed 
concern  that  Mississippi's  statutory- 
requirement  for  a  60-day  rather  than  a 
30-day  time  frame  for  holding  a  hearing 
may  not  be  consistent  with  the  Federal 
requirements.  In  its  letter  dated 
November  20.  1997  (Administrative 
Record  No.  MS-0346),  Mississippi 
explained  that  the  60-day  period 
stemmed  from  the  Permit  Board's 
procedures  for  holding  a  formal  hearing. 
The  formal  hearing  procedures  require 
that  direct  testimony  be  submitted  in 
writing,  usually  in  affidavit  form,  with 
attached  exhibits,  prior  to  the  hearing. 
All  parties  are  given  30  days  to  submit 
initial  testimony,  and  then  are  given  7 
days  to  submit  rebuttal  testimony.  The 
hearing  normally  is  scheduled  for  7 
days  after  the  filing  of  rebuttal 
testimony.  At  the  hearing,  cross- 
examination  is  allowed.  This  allows 
members  of  the  public  and  community 
or  environmental  groups  to  participate 
in  formal  hearings,  because  the 
individuals  or  groups  are  given  time  to 
put  their  complaints  and  concerns  in 
writing,  rather  than  having  to  depend  on 
the  presentation  of  evidence  through 
oral  testimony.  Taking  into 
consideration  the  additional  time  that 
Mississippi  allows  the  applicant  and 
other  interested  persons  to  request  a 
hearing  and  the  formal  hearing  process 
explained  above,  the  Director  finds  that 
Mississippi's  time  frame  for  holding  a 
formal  hearing  is  no  less  effective  than 
the  counterpart  Federal  provision  at  30 
CFR  775.11(a). 

2.  Chapter  33,  Section  3301(b), 
Temporary  Relief 

Section  3301(b)  provides  that  any 
party  may  file  a  petition  for  temporary 
relief  from  the  notice  of  suspension  or 
the  notice  of  proposed  suspension  and 
rescission  in  conjunction  with  the  filing 
of  the  request  for  a  formal  hearing  or  at 
any  time  before  a  final  decision  is 
issued  by  the  Permit  Board  after  a 


formal  hearing.  Subsections  (b)(1) 
through  (5)  provide  procedures  for  filing 
and  conditions  for  granting  temporary 
relief.  The  Director  finds  that  the 
regulations  under  section  3301  (U)  are 
consistent  with  the  counterpart  Federal 
regulations  at  43  CFR  4.1376  for 
granting  temporary'  relief  in  conjunction 
with  review  of  a  notice  of  suspension  or 
notice  of  proposed  suspension,  and  the 
Director  is  approving  them.  However, 
the  Federal  regulations  under  30  CFR 
775.11(b)(2)  and  43  CFR  4.1367  also 
provide  for  granting  temporan-  relief  in 
conjunction  with  all  other 
administrative  hearings  of  decisions  on 
permits.  Therefore,  the  Director  is 
requiring  Mississippi  to  amend  section 
3301(b)  to  add  provisions  for  temporary 
relief  that  pertain  to  permit  decisions  in 
accordance  with  the  Federal  regulations 
at  30  CFR  775.11(b)(2)  and  43  CFR 
4.1367. 

L.  Sutjpart  III.  Chapter  19.  General 
Requirements  for  Permits  and  Permit 
Applications 

Sections  1907  and  1911  contain  the 
permit  application  requirements  for 
format  and  content,  reporting  of 
technical  data,  maps  and  plans,  and 
completeness.  Section  1909  covers 
Mississippi's  requirements  for  permit 
fees. 

1.  Sections  1907  and  1911.  General 
Requirements  for  Format  and  Contents 

The  proposed  regulation  requirements 
contained  in  Chapter  19,  sections  1907 
and  1911,  are  consistent  with  the 
general  content  requirements  for  permit 
applications  found  in  the  corresponding 
Federal  regulations  under  Subchapter  G 
at  30  CFR  Part  777.  Therefore,  the 
Director  finds  that  Mississippi's 
regulations  for  genera!  content 
requirements  for  permit  applications  at 
sections  1907  and  1911  are  no  less 
effective  than  the  requirements  of  the 
counterpart  Federal  regulations. 

2.  Section  1909.  Permit  Fees 

Section  1909(a)  requires  the 
Commission  to  assess  and  collect  a 
permit  fee  for  reviewing  the  permit 
application  and  administering  and 
enforcing  a  surface  coal  mining  and 
reclamation  permit.  It  also  allows  the 
Commission  to  set  permit  fees  for  the 
transfer,  modification  or  reissuance  of  a 
surface  coal  mining  and  reclamation 
permit.  The  fees  shall  be  set  by  order  of 
the  Commission  in  accordance  with 
section  5.3-9-28  of  the  Mississippi  Law. 
Section  1909(b)  allows  the  Commission 
to  establish  a  permit  fee  for  the 
issuance,  reissuance,  transfer  or 
modification  of  a  coal  exploration 
permit  and  a  reasonable  fee  for  a  copy 
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of  a  transcript  of  a  formal  hearing.  The 
fees  shall  be  set  by  order  of  the 
Commission  in  accordance  with  section 
53_9_28  of  the  Mississippi  Law.  Section 
53-9-28  of  the  Mississippi  Law 
provides  that  a  permit  fee  may  be  less 
than,  but  shall  not  exceed  the  actual  or 
anticipated  direct  and  indirect  costs  of 
reviewing  the  permit  application  and 
administering  and  enforcing  the  permit. 
It  also  authorizes  the  Commission  to 
establish  procedures  to  allow  the 
assessment  and  collection  of  the  permit 
fee  over  the  term  of  the  permit. 

The  Federal  regulation  at  30  CFR 
777.17  requires  surface  coal  mining  and 
reclamation  permit  applications  to  be 
accompanied  by  a  fee  as  determined  by 
the  regulatory  authority.  It  allows  the 
fee  to  be  less  than,  but  requires  the  fee 
not  to  exceed,  the  actual  or  anticipated 
cost  of  reviewing,  administering,  and 
enforcing  a  permit.  It  also  allows  the 
regulatory  authority  to  develop 
procedures  which  would  enable  the  cost 
of  the  fee  to  be  paid  over  the  term  of  the 
permit.  Therefore,  the  Director  finds 
that  the  requirements  of  section  1909(a) 
in  conjunction  with  the  requirements  of 
section  53-9-28  of  the  Mississippi  Law 
are  consistent  with  and  no  less  effective 
than  the  counterpart  Federal 
requirements  at  30  CFR  777.17. 

Although  the  Federal  regulations 
contain  no  counterparts  to  section 
1909(b)  concerning  permit  fees  for  coal 
exploration  permits  and  copies  of 
formal  hearing  transcripts,  the  Director 
finds  that  Mississippi's  proposed  fee 
payment  provision  for  coal  exploration 
permits  is  not  inconsistent  with  the 
Federal  requirements  for  surface  coal 
mining  and  reclamation  permit 
application  fees  at  30  CFR  777.17  and 
finds  that  Mississippi's  proposed  fee 
payment  provision  for  formal  hearing 
transcripts  is  not  inconsistent  with  the 
Federal  provisions  concerning  fees  for 
hearing  transcripts  at  43  CFR  4.23. 

iVf.  Subpart  III,  Chapter  23  and  Chapter 
31,  Sections  3121(b)  and  (c).  General 
Content  Requirements  for  Permit 
Apphcations 

Chapter  23  and  Chapter  31,  sections 
3121(b)  and  (c),  cover  the  minimum 
legal,  financial,  and  compliance 
requirements  and  general  information 
that  must  be  contained  in  permit 
applications. 

The  Director  finds  that,  with  the 
exception  of  the  provisions  discussed 
below,  the  proposed  regulation 
requirements  contained  in  Chapter  23 
and  Chapter  31,  sections  3121(b)  and 
(c),  are  substantively  the  same  as  or 
similar  to  and  no  less  effective  than  the 
minimum  legal,  financial,  and 
compliance  requirements  and  general 


information  that  must  be  contained  in 
permit  applications  found  in  the 
corresponding  Federal  regulations 
under  Subchapter  G,  30  CFR  Fart  778. 

1.  Section  2305(d),  Identification  of 
Interests 

Mississippi's  proposed  regulatory 
language  in  section  2305(d)  is  consistent 
with  the  Federal  regulation  at  30  CFR 
778.13(f)  as  adopted  on  March  2.  1989 
(54  FR  8982).  Mississippi's  regulation 
and  the  Federal  regulation  adopted  on 
March  2,  1989,  require  permit 
applications  to  contain  information 
pertaining  to  any  surface  coal  mining 
operation  owned  or  controlled  by  either 
the  applicant  or  by  any  person  who 
owns  or  controls  the  applicant. 
However,  on  January  31.  1997.  the  U.  S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  invalidated  portions  of 
the  language  of  the  Federal  regulation 
on  which  the  proposed  regulation  is 
based  because  the  Federal  language  was 
centered  on  the  ovmership  and  control 
rule,  which  the  court  found  to  exceed 
the  mandate  of  section  510(c)  of 
SMCRA.  Subsequently,  on  April  21, 
1997,  OSM  issued  an  interim  final  rule 
revising  the  language  of  30  CFR 
778.13(f)  to  reflect  the  court's  decision. 
The  new  Federal  regulation  was 
modified  to  restrict  its  scope  to 
operations  owned  or  controlled  by  the 
applicant. 

"Therefore,  Mississippi's  proposed 
regulation  has  more  stringent 
requirements  for  application 
information  than  the  revised  Federal 
regulation.  Section  505(b)  of  SMCRA 
and  the  Federal  regulation  at  30  CFR 
730.11(b)  provide  that  any  State  law  or 
regulation  which  provides  for  more 
stringent  land  use  and  environmental 
controls  and  regulations  of  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations  than  do  the 
provisions  of  SMCRA  or  the  Federal 
regulations  shall  not  be  construed  to  be 
inconsistent  with  SMCRA  or  the  Federal 
regulations.  Therefore,  the  Director  is 
approving  Mississippi's  regulation 
requirements  at  Chapter  23,  section 
2305(d). 

2.  Section  2307(c),  'Violation 
Information 

Mississippi's  proposed  regulatory 
language  in  section  2307(c)  is  consistent 
with  the  Federal  regulation  at  30  CFR 
778.14(c)  as  adopted  on  October  28, 
1994.  Mississippi's  regulation  and  the 
Federal  regulation  adopted  on  October 
28,  1994,  require  permit  applications  to 
contain  information  about  unabated 
violations  and  other  compliance  data 
pertaining  to  the  applicant  and  surface 
coal  mining  operations  owned  or 


controlled  by  either  the  applicant  or  by 
any  person  who  owns  or  controls  the 
applicant.  However,  on  Januar>'  31. 
1997.  the  U.  S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  invalidated 
portions  of  the  language  of  the  Federal 
regulation  on  which  the  proposed 
regulation  is  based  because  the  Federal 
language  was  centered  on  the  ownership 
and  control  rule,  which  the  court  found 
to  exceed  the  mandate  of  section  510(c) 
of  SMCRA.  Subsequently,  on  April  21, 
1997,  OSM  issued  an  interim  final  rule 
revising  the  language  of  30  CFR 
778.14(c)  to  reflect  the  court's  decision. 
The  new  Federal  regulation  was 
modified  to  restrict  its  scope  to  the 
applicant  and  operations  owned  or 
controlled  by  the  applicant. 

Therefore,  Mississippi's  proposed 
regulation  has  more  stringent 
requirements  for  application 
compliance  information  than  the 
revised  Federal  regulation.  Section 
505(b)  of  SMCRA  and  the  Federal 
regulation  at  30  CFR  730.11(b)  provide 
that  any  State  law  or  regulation  which 
provides  for  more  stringent  land  use  and 
environmental  controls  and  regulations 
of  coal  exploration  and  surface  coal 
mining  and  reclamation  operations  than 
do  the  provisions  of  SMCRA  or  the 
Federal  regulations  shall  not  be 
construed  to  be  inconsistent  with 
SMCRA  or  the  Federal  regulations. 
Therefore,  the  Director  is  approving 
Mississippi's  regulation  requirements  at 
Chapter  23.  section  2307(c), 

3.  Additional  Information  Requirements 

At  section  2317,  Mississippi  is 
requiring  each  application  to  contain  a 
list  of  all  other  licenses  and  permits 
needed  by  the  applicant  to  conduct  the 
proposed  surface  mining  activities.  At 
section  2319,  Mississippi  is  requiring 
each  application  to  identify,  by  name 
and  address,  the  chancery  clerk's  office 
where  the  applicant  will  file  a  copy  of 
the  application  for  public  inspection.  At 
section  2325.  the  Permit  Board  may 
require  additional  information  if  it 
determines  that  the  information  is 
necessary  in  its  decision-making  process 
concerning  the  issuance,  denial, 
modification,  or  revocation  of  a  permit. 

There  are  no  Federal  counterparts  to 
these  information  requirements. 
However,  the  Director  finds  that  the 
requirements  are  not  unreasonable  and 
are  not  inconsistent  with  any  Federal 
requirements.  Therefore,  the  Director  is 
approving  sections  2317,  2319,  and 
2325. 
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A^.  Subpart  III,  Chapter  25,  Minimum 
Requirements  for  Information  on 
Environmental  Resources 

Chapter  25  establishes  the  minimum 
requirements  for  information  on 
environmental  resources  that  must  be 
included  in  applications  for  surface 
mining  activities. 

The  proposed  regulation  requirements 
contained  in  Chapter  25,  sections  2501, 
2503. 2505. 2527. 2529. 2531.  2535. and 
2537,  are  consistent  with  the  minimum 
requirements  for  information  on 
environmental  resources  that  must  be 
contained  in  permit  applications  found 
in  the  corresponding  Federal  regulations 
under  Subchapter  G.  30  CFR  Part  779. 
Therefore,  the  Director  finds  that 
Mississippi's  regulation  requirements 
are  no  less  effective  than  the  counterpart 
Federal  regulation  requirements. 

O.  Subpart  III.  Chapter  25  and  Chapter 
27.  Minimum  Requirements  for 
Reclamation  and  Operation  Plans 

Chapter  25  and  Chapter  27  provide 
the  minimum  requirements  for  the 
mining  operation  and  reclamation  plan 
portions  of  applications  for  permits  for 
surface  mining  activities. 

The  Director  finds  that,  with  the 
exception  of  the  provisions  discussed 
below,  the  proposed  regulation 
requirements  contained  in  Chapter  25. 
sections  2501.  2507.  2525.  and  2533, 
and  Chapter  27  concerning  operation 
and  reclamation  plans  are  substantively 
the  .same  as  or  similar  to  and  no  less 
effective  than  the  requirements  of  the 
corresponding  Federal  regulations 
under  Subchapter  G.  30  CFR  Part  780. 

1.  Chapter  25.  Section  2507,  General 
Requirements  for  Description  of 
Hydrology  and  Geology 

The  introductory  text  to  this  section 
requires  each  application  to  contain  a 
description  of  the  geology,  hydrology, 
and  water  quality  and  quantity  of  all 
lands  within  the  proposed  permit  area, 
the  adjacent  area  and  the  cumulative 
impact  area,  provided  by,  or  under  the 
direction  of,  a  qualified  Registered 
Professional  Geologist  or  Registered 
Professional  Engineer  as  required  by  the 
Department.  The  description  shall 
include  information  on  the 
characteristics  of  all  surface  water  and 
ground  water  within  the  cumulative 
impact  area  and  any  water  which  will 
flow  into  or  receive  discharges  of  water 
from  the  cumulative  impact  area.  The 
information  shall  be  provided  by  the 
Department,  to  the  extent  that  this  data 
is  available  from  an  appropriate  Federal 
or  State  agency. 

There  is  no  direct  Federal  counterpart 
to  this  regulatory  language.  However, 


the  Director  finds  that  these  general 
requirements  are  not  inconsistent  with 
the  Federal  regulation  requirements  for 
geology  and  hydrology  information  at  30 
CFR  Part  780.' 

2.  Chapter  25,  Section"  2509,  Geology 
Description 

Section  2509(b)(2)(D)  requires  that  the 
geologic  analyses  of  samples  collected 
include  a  statement  of  the  result  of  test 
borings  or  core  sampling  from  the 
permit  area.  The  statement  shall  include 
logs  of  the  drill  holes,  the  thickness  of 
the  coal  seam,  an  analysis  of  the 
chemical  properties  of  the  coal,  the 
sulphur  content  of  any  coal  seam, 
chemical  analysis  of  potentially  acid  or 
toxic  forming  sections  of  the 
overburden,  and  a  chemical  analysis  of 
the  stratum  lying  immediately 
underneath  the  coal  to  be  mined.  The 
Permit  Board  may  find  by  a  written 
determination  that  this  requirement  is 
unnecessary. 

There  is  no  direct  Federal  counterpart 
to  this  regulatory  provision.  However, 
the  Director  finds  that  the  provision  at 
section  2509(b)(2)(D)  is  not  inconsistent 
with  the  Federal  regulation 
requirements  for  geology  at  30  CFR 
780.22. 

3.  Chapter  27.  Section  2707.  Blasting 
Plan 

Because  of  the  physical  nature  of  the 
unconsolidated  overburden  materials 
associated  with  coal  and  lignite  in  the 
State,  Mississippi  does  not  anticipate 
the  need  for  blasting  operations. 
However,  just  in  case  blasting  should 
become  necessary.  Mississippi  provided 
requirements  for  a  blasting  plan  at 
section  2707. 

The  Director  finds  that,  with  the 
exception  of  the  provisions  discussed 
below,  the  proposed  requirements  at 
section  2707  are  substantively  the  same 
as  and  no  less  effective  than  the  Federal 
regulations  at  30  CFR  780.13. 

Section  2707(b)  requires  each  blasting 
plan  to  include  types  and  approximate 
amounts  of  explosives  to  be  used  for 
each  type  of  blasting  operation.  Section 
2707(c)  requires  the  blasting  plan  to 
include  a  description  of  procedures  and 
plans  for  recording  and  retention  of 
information  on  drilling  patterns,  charge 
and  packing  of  holes,  types  of  fuses  and 
detonation  controls,  and  sequence  and 
timing  of  firing  holes.  Section  2707(d) 
requires  the  blasting  plan  to  include  a 
description  of  blasting  warning  and  site 
access  control  equipment  and 
procedures.  Section  2707(f)  requires  the 
blasting  plan  to  include  a  description  of 
plans  for  recording  and  reporting  to  the 
Department  the  results  of  preblasting 
surveys.  Section  2707(g)  requires  the 


blasting  plan  to  contain  a  description  of 
unavoidable  hazardous  conditions  for 
which  deviation  from  the  blasting 
schedule  will  be  needed. 

There  are  no  direct  Federal 
counterparts  to  these  blasting  plan 
requirements.  However,  the  Director 
finds  that  the  requirements  at  sections 
2707(b),  (c),(d),(n.  and  (g)  are  not 
inconsistent  with  the  Federal  regulation 
requirements  for  blasting  pfans  at  30 
CFR  780,13. 

P.  Subpart  III.  Chapter  25.  Section  2539. 
and  Chapter  29.  Requirements  for 
Permits  for  Special  Categories  of  Mining 

Chapter  25.  section  2539,  provides 
provisions  relating  to  the  prime 
farmland  reconnaissance  inspection  of 
the  proposed  permit  area.  Chapter  29 
establishes  the  minimum  requirements 
for  permits  for  special  cafjgories  of 
surface  coal  mining  and  reclamation 
operations.  The  special  categories 
include:  experimental  practices  mining; 
steep  slope  minmg;  permits 
incorporating  alternatives  from 
approximate  original  contour  restoration 
requirements  for  steep  slope  mining: 
prime  farmlands:  coal  processing  plants 
or  support  facilities  not  located  within 
the  permit  area  of  a  specified  mine;  and 
in  situ  processing  activities. 

The  Director  finds  that,  with  the 
exception  of  the  provision  discussed 
below,  the  proposed  regulation 
requirements  contained  in  Chapter  29 
and  Chapter  25.  .section  2539. 
concerning  special  categories  of  mining, 
are  substantiveiv  the  same  as  or  similar 
to  and  no  less  effective  than  the 
requirements  of  the  corresponding 
Federal  regulations  under  Subchapter  G 
30  CFR  Part  785. 

1.  Chapter  29.  Section  2901, 
Experimental  Practices  Mining 

Section  2901(b)(3)(B)  requires  an 
application  for  an  experimental  practice 
to  contain  descriptions,  maps,  plans, 
and  data  which  show  that  the  mining 
operations  approved  for  particular  land 
uses  or  other  purposes  are  not  larger  or 
more  numerous  than  necessarv  to 
determine  the  effectiveness  and 
economic  feasibility  of  the  experimental 
practices. 

There  is  no  direct  Federal  counterpart 
to  this  provision.  However,  the  Director 
finds  that  section  2901(h)(.'^)(B)  is  not 
inconsistent  with  the  app!i<:ation 
requirements  for  experimental  practices 
at  30  CFR  785.13(b). 
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2.  Chapter  29,  Section  2905.  Permits 
Incorporating  Alternatives  From 
Approximate  Original  Contour 
Restoration  Requirement.?  for  Steep 
Slope  Mining 

Mississippi  added  provisions 
pertaining  to  the  applicability  and 
objectives  of  section  2905.  Section 
2905(a)  provides  that  section  2905 
applies  to  steep  slope  surface  coal 
mining  and  reclamation  operations 
where  the  operation  is  not  to  be 
reclaimed  to  achieve  the  approximate 
original  contour.  Section  2905(b) 
specifies  that  the  objective  of  section 
2905  is  to  allow  for  an  alternative  to 
approximate  original  contour  restoration 
requirements  on  steep  slopes  for  surface 
coal  mining  and  reclamation  operations 
in  order  to  improve  watershed  control  ot 
lands  within  the  permit  area  and  on 
adjacent  lands  and  to  make  the  land 
within  the  permit  area  suitable  for  an 
industrial,  commercial,  residential,  or 
public  use  (including  recreational 
facilities)  after  reclamation  is 
completed. 

There  are  no  direct  Federal 
counterparts  to  these  provisions. 
However,  the  Director  finds  that 
sections  2905(a)  and  (b)  are  not 
inconsistent  with  the  Federal 
requirements  for  permits  incorporating 
alternatives  from  approximate  original 
contour  restoration  requirements  for 
steep  slope  mining  at  30  CFR  785.16. 

.3.  Chapter  25.  Section  2539.  and 
Chapter  29,  Section  2907,  Prime 
Farmland 

Section  2539(b)  requires  the  applicant 
to  demonstrate  that  one  of  four  criteria 
exists  for  land  to  be  considered  non- 
prime  farmland:  (1)  The  land  has  not 
been  historically  used  as  cropland:  (2) 
the  slope  of  the  land  is  10  percent  or 
greater;  (3)  other  factors  exist,  such  as  a 
very  rocky  surface,  or  the  land  is 
frequently  flooded  during  the  growing 
season,  more  often  than  once  in  two 
years,  and  the  flooding  has  reduced  crop 
yields;  or  (4)  on  the  basis  of  a  soil 
survey  of  lands  within  the  permit  area, 
there  are  no  soil  map  units  that  have 
been  designated  prime  farmland  by  the 
United  States  Natural  Resources 
Conservation  Service  (NRCS).  This 
demonstration  must  be  submitted  with 
the  request  for  a  negative  determination 
under  section  2539(d)(2). 

There  are  no  direct  Federal 
counterpart  provisions  relating  to  the 
negative  determination  criteria  at 
section  2539(b)(2)  and  (3),  concerning 
land  with  slopes,  rocky  surfaces,  or 
frequent  flooding.  However, 
Mississippi's  proposed  criteria  are  based 
on  the  limits  that  were  used  bv  the 


National  Cooperative  Soil  Survey  in 
describing  and  mapping  prime  farmland 
soils,  and  the  limits  still  apply  (May  12, 
1983,  48  FR  21447).  Guidance  on  these 
types  of  limits  is  also  included  in  the 
NRCS  regulations  at  7  CFR  657.5, 
concerning  identification  of  important 
farmlands.  Therefore,  the  Director  finds 
that  the  provisions  at  section  2539(b)(2) 
and  (3)  are  not  inconsistent  with  the 
requirements  of  the  Federal  regulations 
at  30  CFR  785.17. 

Q.  Subpart  III.  Chapter  37.  Small 
Operator  Assistance 

This  chapter  establishes  the 
procedures  for  providing  assistance  to 
eligible  operators.  The  proposed 
regulation  provisions  contained  in 
Subpart  III.  Chapter  37,  concerning 
Mississippi's  small  operator  assistance 
program,  are  consistent  with  the 
requirements  of  the  corresponding 
Federal  regulations  under  Subchapter  H. 
30  CFR  part  795.  Therefore,  the  Director 
finds  that  Mississippi's  regulations  are 
no  less  effective  than  the  requirements 
of  the  counterpart  Federal  regulations. 

B.  Subpart  IV.  Bond  and  Insurance 
Bequirements  for  Surface  Coal  Mining 
and  Beclamation  Operations 

This  subpart  sets  forth  the  minimum 
requirements  for  filing  and  maintaining 
bonds  and  insurance  for  surface  coal 
mining  and  reclamation  operations 
under  the  Mississippi  program.  Chapter 
39  contains  the  general  requirements  for 
bonding  of  surface  coal  mining  and 
reclamation  operations  under  the 
Mississippi  program.  Chapter  41  covers 
the  amount  and  duration  of  the 
performance  bond.  Chapter  43  pertains 
to  the  form,  conditions,  and  terms  of 
performance  bonds  and  liability 
insurance.  Chapter  45  concerns  the 
procedures,  criteria,  and  schedule  for 
release  of  performance  bonds.  Chapter 
47  covers  performance  bond  forfeiture 
criteria  and  procedures. 

The  Director  finds  that,  with  the 
exception  of  the  provisions  discussed 
below,  Mississippi's  regulations  for 
performance  bond  and  liability 
insurance  at  Subpart  IV  are  consistent 
with  and  no  less  effective  than  the 
Federal  regulations  at  Subchapter  J,  30 
CFR  Part  800. 

1.  Chapter  43,  Section  4303.  Terms  and 
Conditions  of  the  Bond 

a.  At  section  4303(e),  Mississippi 
added  the  following  four  conditions  for 
surety  bonds  that  are  not  contained  in 
the  counterpart  Federal  regulations  at  30 
CFR  800.20(b):  (1)  The  Permit  Board 
shall  not  accept  surety  bonds  in  excess 
of  10  percent  of  the  surety  company's 
capital  surplus  account  as  shown  on  the 


balance  sheet  certified  by  a  certified 
public  accountant,  unless  otherwise 
provided  bv  law;  (2)  the  Permit  Board 
shall  not  accept  surety  bonds  from  a 
surety  company  for  any  person,  on  all 
permits  held  by  that  person,  in  excess 
of  three  times  the  company's  maximum 
single  obligation  as  provided  by  State 
law,  or.  in  the  absence  of  State  law,  as 
provided  in  section  4303(e)(2);  (3)  the 
Permit  Board  may  provide  in  the  bond 
that  the  amount  shall  be  confessed  to 
judgment  upon  forfeiture;  and  (4)  the 
bond  shall  provide  that  the  surety  and 
the  permittee  shall  be  liable  jointly  and 
severally. 

Similar  provisions  were  removed 
from  the  Federal  regulations  on  July  19. 
1983  (48  FR  32931),  in  order  to  allow 
State  regulatory  authorities  the 
discretion  of  establishing  their  own 
criteria  for  surety  bonds  in  accordance 
with  State  law.  This  allows  States  to 
establish  more  stringent  criteria  in  order 
to  assure  financial  guarantee  of  the 
performance  bonds.  Section  505fb)  of 
SMCRA  and  the  Federal  regulation  at  30 
CFR  730.11(b)  provide  that  any  State 
law  or  regulation  which  provides  for 
more  stringent  land  use  and 
environmental  controls  and  regulations 
of  coal  exploration  and  surface  coal 
mining  and  reclamation  operations  than 
do  the  provisions  of  SMCRA  or  the 
Federal  regulations  shall  not  be 
construed  to  be  inconsistent  with 
SMCRA  or  the  Federal  regulations. 
Therefore,  the  Director  is  approving 
Mississippi's  regulation  requirements  at 
Chapter  43,  section  4303(e). 

b.  At  section  4303(f).  Mississippi 
added  the  following  three  conditions  for 
collateral  bonds  that  are  not  contained 
in  the  counterpart  Federal  regulations  at 
30  CFR  800.21(a):  (1)  The  Permit  Board 
shall  require  that  all  collateral  bonds 
comply  with  the  provisions  of  the 
definition  of  "collateral  bond"  at  section 
105;  (2)  the  Permit  Board  shall  only 
accept  automatically  renewable 
certificates  of  deposit;  and  (3)  the  Permit 
Board  shall  value  certificates  of  deposit 
for  full  or  partial  fulfillment  of  the  bond 
requirement  at  the  certificate's  face 
value  and  shall  not  allow  future  accrued 
interest  to  be  considered  in  that 
valuation. 

Similar  provisions  were  removed 
from  the  Federal  regulations  on  July  19, 
1983  (48  FR  32931),  in  order  to  allow 
State  regulatory  authorities  the 
flexibility  to  determine  specific 
procedures  concerning  the  acceptability 
of  collateral  bonds  in  accordance  with 
State  law.  This  allows  States  to  establish 
more  stringent  criteria  in  order  to  assure 
financial  guarantee  of  the  performance 
bonds.  Section  505(b)  of  SMCRA  and 
the  Federal  regulation  at  30  CFR 
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730.11(b)  provide  that  any  State  law  or 
regulation  which  provides  for  more 
stringent  land  use  and  environmental 
controls  and  regulations  of  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations  than  do  the 
provisions  of  SMCRA  or  the  Federal 
regulations  shall  not  be  construed  to  be 
inconsistent  with  SMCRA  or  the  Federal 
regulations.  Therefore,  the  Director  is 
approving  Mississippi's  regulation 
requirements  at  Chapter  43,  section 
4303(f]. 

c.  At  section  4303(g).  Mississippi 
added  the  following  three  conditions  for 
letters  of  credit  that  are  not  contained  in 
the  counterpart  Federal  regulations  at  30 
CFR  800.21(b):  (1)  The  Permit  Board 
shall  not  accept  a  letter  of  credit  in 
excess  of  10  percent  of  the  bank's 
capital  surplus  account  as  shown  on  a 
balance  sheet  certified  by  a  certified 
public  accountant;  (2)  the  Permit  Board 
shall  not  accept  letters  of  credit  from  a 
bank  for  any  person,  on  all  permits  held 
by  that  person,  in  excess  of  three  times 
the  company's  maximum  single 
obligation  as  provided  by  State  law  or, 
in  the  absence  of  State  law,  as  provided 
in  section  4303(g)(4):  and  (3)  the  Permit 
Board  may  provide  in  the  indemnity 
agreement  that  the  amount  shall  be 
confessed  to  judgment  upon  forfeiture. 

Similar  provisions  were  removed 
from  the  Federal  regulations  on  July  19 
1983  (48  FR  32931).  in  order  to  allow 
State  regulatory  authorities  the 
flexibility  to  determine  specific 
procedures  concerning  the  acceptability 
of  letters  of  credit  in  accordance  with 
State  law.  This  allows  States  to  establish 
more  stringent  criteria  in  order  to  assure 
financial  guarantee  of  the  performance 
bonds.  Section  505(b)  of  SMCRA  and 
the  Federal  regulation  at  30  CFR 
730.11(b)  provide  that  any  State  law  or 
regulation  which  provides  for  more 
stringent  land  use  and  environmental 
controls  and  regulations  of  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations  than  do  the 
provisions  of  SMCRA  or  the  Federal 
regulations  shall  not  be  construed  to  be 
inconsistent  with  SMCRA  or  the  Federal 
regulations.  Therefore,  the  Director  is 
approving  Mississippi's  regulation 
requirements  at  Chapter  43,  section 
4303(g). 

2.  Chapter  45,  Section  4501(c), 
Procedures  for  Seeking  Release  of 
Performance  Bond 

Mississippi's  regulation  at  section 
4501(c)  allows  written  objections  to  the 
proposed  bond  release  and  requests  for 
public  hearings  to  be  filed  by  any 
interested  party,  including  any  Federal. 
State,  or  local  governmental  agency 
which  has  jurisdiction  with  respect  to 


any  social  or  economic  impact  involved 
in  the  operation  or  which  is  authorized 
to  develop  and  enforce  environmental 
standards.  Mississippi  defines 
"interested  party"  to  mean  any  person 
claiming  an  interest  relating  to  the 
surface  coal  mining  operation  and  who 
is  so  situated  that  the  person  may  be 
affected  by  that  operation,  or  in  the 
matter  of  regulations  promulgated  by 
the  Commission,  any  person  who  is  so 
situated  that  the  person  mav  be  affected 
by  the  action. 

The  counterpart  Federal  regulation  at 
30  CFR  800,40(11.  section  519(f)  of 
SMCRA,  and  section  53-9-65(3)  of  the 
Mississippi  Law  allow  written 
objections  to  the  proposed  bond  release 
and  requests  for  public  hearing  to  be 
filed  by  the  same  entities.  But,  they  also 
allow  Federal.  State,  or  local 
governmental  agencies  which  have 
special  expertise  with  respect  to  any 
environmental,  social  or  economic 
impact  involved  in  the  operation  to  file 
written  objections  and  requests  for 
public  hearing.  These  agencies  need  not 
have  jurisdiction  by  law  or  have  a  valid 
legal  interest  which  might  be  adversely 
affected.  Therefore,  the  Director  is 
approving  section  4501(c)  to  the  extent 
that  it  allows  written  objections  to  the 
proposed  bond  release  and  requests  for 
public  hearings  to  be  filed  bv  any 
interested  party,  including  any  Federal. 
State,  or  local  governmental  agencv 
which  has  jurisdiction  with  respect  to 
any  social  or  economic  impact  involved 
in  the  operation  or  which  is  authorized 
to  develop  and  enforce  environmental 
standards.  However,  the  Director  is 
requiring  Mississippi  to  amend  section 
4501(c)  to  clarif>-  that  Federal.  State,  or 
local  governmental  agencies  which  have 
special  expertise  with  respect  to  any 
environmental,  social,  or  economic 
impact  involved  in  the  operation  are 
also  allowed  to  file  written  objections  to 
the  proposed  bond  release  and  requests 
for  public  hearing. 

3.  Chapter  47.  Performance  Bond 
Forfeiture  Criteria  and  Procedures 

At  section  4703(a),  Mississippi  added 
the  following  four  provisions 
concerning  procedures  for  bond 
forfeiture  that  are  not  contained  in  the 
Federal  regulations  at  30  CFR  800.50: 

(1)  If  a  surface  coal  mining  and  reclamation 
operation  is  not  proceeding  in  accordance 
with  tho  act  or  the  permit,  the  operation 
represents  an  imminent  threat  to  the  public 
health,  welfare  and  the  environment,  and  the 
operator  has  failed,  within  thirty  (30]  days 
after  written  notice  to  the  operator  and 
opportunity  for  a  formal  hearing,  to  take 
appropriate  corrective  action,  a  forfeiture 
proceeding  may  be  commenced  by  the 
t:ommission  against  the  operator  for  any 


performance  bond  or  other  collateral  posted 

by  the  operator; 

(2)  .A  forfeiture  proceeding  against  any 
performance  bond  or  other  collateral  shall  be 
commenced  and  conducted  according  to 
§§49-17-31  through  49-17-41: 

(3)  Forfeiture  proceedings  shall  be  before 
the  Commission  and  an  order  of  the 
Commission  under  this  subsection  shall  be  a 
hna!  order,  if  the  Oimmission  determines 
that  forfeiture  of  the  performance  bond  or 
other  collateral  should  be  ordered,  the 
Department  shall  have  the  immediate  right  to 
all  funds  of  any  performance  bond  or  other 
collateral,  subject  only  to  review  and  appeals 
allowed  under  §49-17-41;  and 

(4)  If  the  operator  cannot  be  located  for 
purposes  of  notice,  the  Department  shall 
send  notice  of  the  forfeiture  proceeding, 
certified  mail,  return  receipt  requested,  to  the 
permittees,  surety's,  and  operator's  last 
known  address.  The  Department  shall  also 
publish  notice  of  the  forfeiture  proceeding  in 
the  same  manner  as  provided  for  the 
publication  of  notice  for  the  advertisement  of 
land  ownership  under  §  53-9-37.  Any  forma! 
hearing  on  the  bond  forfeiture  shall  be  set  at 
least  thirty  (30)  days  after  the  last  notice 
pubiication. 

At  section  4705(b).  Mississippi  added 
pro\  isions  concerning  criteria  for  bond 
forfeiture  that  are  not  contained  in  the 
Federal  regulations  at  30  CFR  800  30  A 
bond  may  be  forfeited  if  the 
Commission  finds  that:  (1)  The 
permittee  has  become  insolvent,  failed 
in  business,  been  adjudicated  a 
bankrupt,  filed  a  petition  in  bankruptcy 
or  for  a  receiver  or  had  a  receiver 
appointed  bv  any  court;  or  (2)  a  creditor 
of  the  permittee  has  attached  or 
executed  a  judgment  against  the 
permittee's  equipment,  materials, 
facilities  at  the  permit  area  or  on  the 
collateral  pledged  to  the  Commission; 
and  (3)  the  permittee  cannot 
demonstrate  or  prove  the  ability  to 
continue  to  operate  in  compliance  with 
the  Mississippi  Law  and  regulations  and 
the  permit. 

Similar  provisions  were  removed 
from  the  Federal  regulations  on  July  19 
1983  (48  FR  32931).  in  order  to  allow 
State  regulatory  authorities  the 
discretion  to  determine  specific 
procedures  and  criteria  concerning  bond 
forfeiture  proceedings  in  accordance 
with  State  law.  This  allows  States  to 
establish  more  stringent  procedures  and 
criteria  for  forfeiture  of  performance 
bonds  than  do  the  minimum  Federal 
standards.  Section  505(b)  of  SMCR^A 
and  the  Federal  regulation  at  30  CFR 
730.11(b)  provide  that  any  State  law  or 
regulation  which  provides  for  more 
stringent  land  use  and  environmental 
controls  and  regulations  of  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations  than  lio  the 
provisions  of  SMCRA  or  the  Federal 
regulations  shall  not  be  construed  to  be 
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inconsistent  with  SMCRA  or  the  Federal 
regulations.  Therefore,  the  Director  is 
approving  Mississippi's  regulation 
requirements  at  Chapter  47,  section 
4703(a)  and  4705(b). 

S.  Subpart  V.  Chapters  49.51.  53.  55. 
57.  59.  and  61.  Permanent  Program 
Performance  Standards 

These  chapters  set  forth  the  minimum 
performance  standards  and  design 
requirements  under  the  Mississippi 
program  for  coal  exploration  and  surface 
coal  mining  and  reclamation  operations. 
Chapter  49  contains  general 
responsibility  provisions.  Chapter  51 
covers  the  permanent  program 
performance  standards  for  coal 
exploration  and  development 
operations.  Chapter  53  concerns  the 
permanent  program  performance 
standards  for  surface  mining  activities. 
Chapter  55  pertains  to  special 
permanent  program  performance 
standards  for  prime  farmland.  Chapter 
57  covers  special  permanent  program 
performance  standards  for  operations  on 
steep  slopes.  Chapter  59  relates  to 
special  permanent  program  performance 
standards  for  coal  preparation  plants 
and  support  facilities  not  located  at  or 
near  the  minesite  or  not  within  the 
permit  area  for  a  mine.  Chapter  61 
contains  special  permanent  program 
performance  standards  for  in  situ 
processing  activities. 

The  Director  finds  that,  with  the 
exception  of  the  provisions  discussed 
below,  Mississippi's  regulations  for 
permanent  program  performance 
standards  at  Subpart  V  are  consistent 
with  and  no  less  effective  than  the 
Federal  regulations  under  Subchapter  K 
at  30  CFR  Farts  810.  815.  816.  823.  827, 
and  828. 

1.  Chapter  53.  Section  5313.  Hydrologic 
Balance 

At  section  5313(b)  and  (c).  Mississippi 
proposed  two  additional  measures  to 
minimize  disturbance  of  the  hydrologic 
balance.  Section  5313(b)  requires 
operations  to  minimize  changes  in  water 
quality  and  quantity,  in  the  depth  of 
ground  water,  and  in  the  location  of 
surface-water  drainage  channels  so  that 
the  approved  post-mining  land  use  of 
the  permit  area  is  not  adversely  affected. 
Section  5313(c)  requires  operations  to 
be  conducted  to  minimize  water 
pollution  and.  where  necessary,  requires 
treatment  methods  must  be  used  to 
control  water  pollution.  Water  pollution 
control  methods  required  by  the  Permit 
Board  are  to  be  recommended  by  the 
Office  of  Geology  in  consultation  with 
the  Office  of  Pollution  Control.  The 
person  who  conducts  surface  mining 
activities  must  operate  and  maintain  the 


necessary  water  treatment  facilities  for 
as  long  as  treatment  is  required  under 
Chapter  53. 

There  are  no  Federal  counterparts  to 
these  provisions  in  30  CFR  816.41. 
However,  Mississippi's  additional 
measures  to  minimize  disturbance  of  the 
hydrologic  balance  are  not  inconsistent 
with  any  requirements  of  SMCRA  or  the 
Federal  regulations  at  30  CFR  816.41. 
Therefore,  the  Director  is  approving 
section  5313(b)  and  (c). 

2.  Chapter  53,  Section  5333(b)(3)(A). 
Surface-Water  Monitoring 

Mississippi's  provision  at  section 
5333(b)(3)(A)  allows  the  Permit  Board  to 
modify  the  monitoring  requirements, 
including  the  parameters  covered  and 
sampling  frequency,  except  those 
required  by  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permitting  authority.  The  modifications 
can  be  made  if  the  operator 
demonstrates,  using  the  monitoring  data 
obtained  under  paragraph  (b),  that  the 
operation  has  minimized  disturbance  to 
the  hydrologic  balance  outside  the 
permit  and  adjacent  areas.  The  operator 
must  also  demonstrate  that  the 
operation  has  prevented  material 
damage  to  the  hydrologic  balance 
outside  the  permit  area,  water  quantity 
and  quality  are  suitable  to  support 
approved  postmining  land  uses,  and  the 
water  rights  of  other  users  have  been 
protected  or  replaced. 

Mississippi's  provision  is 
substantively  the  same  as  the  Federal 
provision  at  30  CFR  816.41(e)(3)(i)  with 
one  exception.  The  Federal  regulation 
requires  the  operator  to  demonstrate 
that  the  operation  has  minimized 
disturbance  to  the  hydrologic  balance 
"in"  rather  than  "outside"  the  permit 
and  adjacent  areas.  The  Director  finds 
that  requiring  the  operator  to 
demonstrate  that  the  operation  has 
minimized  disturbance  to  the 
hydrologic  baleuice  outside  the  permit 
and  adjacent  areas,  in  addition  to 
requiring  the  operator  to  demonstrate 
that  the  operation  has  prevented 
material  damage  to  the  hydrologic 
balance  outside  the  permit  area,  would 
not  make  Mississippi's  regulations  less 
effective  than  the  Federal  regulations. 
Therefore,  the  Director  is  approving 
Mississippi's  proposed  language  at 
section  5333(b)(3)(A).  However,  the 
Director  is  requiring  Mississippi  to 
amend  section  5333(b)(3)(A)  to  require 
the  operator  to  also  demonstrate  that  the 
operation  has  minimized  disturbance  to 
the  hydrologic  balance  in  the  permit 
and  adjacent  areas. 


3.  Chapter  53.  Sections  5347,  5349. 
5351,  5353.  5355.  and  5357.  Use  of 
Explosives 

Because  of  the  physical  nature  of  the 
unconsolidated  overburden  materials 
associated  with  coal  and  lignite  in  the 
State.  Mississippi  does  not  anticipate 
the  need  for  blasting  operations. 
However,  just  in  case  blasting  should 
become  necessary,  Mississippi  provided 
requirements  for  the  use  of  explosives  at 
sections  5347  through  5357. 

The  Director  finds  that,  with  the 
exception  of  the  provision  discussed 
below,  the  proposed  requirements  at 
sections  5347,  5349,  5351,  5353,  5355, 
and  5357  are  substantively  the  same  as 
or  similar  to  and  no  less  effective  than 
the  Federal  requirements  at  30  CFR 
816.61,  816.62,  816.64,  816.66,  816.67, 
and  816.68. 

At  section  5347(d)(6).  Mississippi  is 
proposing  the  following  requirement  for 
blast  designs: 

No  blasting  shall  occur  until  the  blast 
design  is  approved  in  writing  by  the 
Department.  No  blast  design  shall  be 
approved  by  the  Department  unless  it  fulfills 
the  requirements  of  §  53-9-25  and  the  blast 
plan  is  previously  approved  by  the  Permit 
Board. 

Section  53-9-25(2)(c)  of  the 
Mississippi  Law  requires  a  blasting  plan 
which  outlines  the  procedures  and 
standards  by  which  the  operator  will 
meet  the  regulations  promulgated  by 
Mississippi. 

There  is  no  Federal  counterpart 
requirement.  However,  the  Director 
finds  that  section  5347(d)(6)  is  not 
inconsistent  with  the  requirements  of 
section  515(b)(15)  of  SMCRA  or  30  CFR 
816.61(d)  of  the  Federal  regulations. 

4.  Chapter  53,  Section  5381,  Air 
Resources  Protection 

Section  5381(a)  requires  each  person 
who  conducts  surface  mining  activities 
to  plan  and  employ  fugitive  dust  control 
measures  as  an  integral  part  of  site 
preparation,  coal  mining  and 
reclamation  operations.  Control 
measures  appropriate  for  use  in 
planning,  according  to  applicable 
Federal  and  State  air  quality  standards, 
climate,  existing  air  quality  in  the  area 
affected  by  mining,  and  the  available 
control  technology  shall  be  approved  by 
the  Department. 

Section  5381(b)  includes  a  list  of  19 
fugitive  dust  control  measures  to  be 
used,  as  necessary,  depending  on 
applicable  Federal  and  State  air  quality 
standards,  climate,  existing  air  quality, 
size  of  operation  and  type  of  operation. 

Section  5381(c)  requires  that  where 
the  Department  determines  that 
application  of  fugitive  dust  control 
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measures  listed  in  section  5381(b)  is 
inadequate,  the  Department  may  require 
additional  measures  and  practices  as 
necessary.  It  also  specifies  that  nothing 
in  its  regulations  will  lessen  the 
responsibility  of  a  surface  coal  mining 
and  reclamation  operation  to  comply 
with  the  air  pollution  control 
regulations  promulgated  by  the 
Commission  and  enforced  through  the 
Office  of  Pollution  Control. 

Section  5381(d)  requires  air 
monitoring  equipment  to  be  installed 
and  monitoring  to  be  conducted  in 
accordance  with  the  air  monitoring  plan 
required  under  section  2711. 

Similar  provisions  were  removed 
from  the  Federal  regulations  on  January 
10.  1983  (48  FR  1160),  in  response  to 
them  being  remanded  by  the  U.S. 
District  Court  for  revision.  The  U.S. 
District  Court  remanded  them  because 
the  legislative  history  of  section 

515(b)(4)  ofSMCRA'-indicates  that  the 
Secretary's  authority  to  regulate  [air| 
pollution  is  limited  to  activities  related 
to  erosion"  [In  re:  Permanent  Surface 
Mining  Regulation  Litigation,  Civil 
Action  79-1144.  D.D.C.,  May  16,  1980, 
Id.,  slip  op.  at  28).  Section  515(b)(4)  of 
SMCRA  requires  operations  to  stabilize 
and  protect  all  surface  areas  including 
spoil  piles  affected  by  the  surface  coal 
mining  and  reclamation  operation  to 
effectively  control  erosion  and  attendant 
air  and  water  pollution.  However, 
section  505(b)  of  SMCRA  and  the 
Federal  regulation  at  30  CFR  730.11(b) 
provide  that  any  State  law  or  regulation 
which  provides  for  more  stringent  land 
use  and  environmental  controls  and 
regulations  of  coal  exploration  and 
surface  coal  mining  and  reclamation 
operations  than  do  the  provisions  of 
SMCRA  or  the  Federal  regulations  shall 
not  be  construed  to  be  inconsistent  with 
SMCRA  or  the  Federal  regulations. 
Therefore,  the  Director  is  approving 
Mississippi's  regulations  at  Chapter  53, 
sections  5381  (a)  through  (d). 

5.  Chapter  53,  Section  5389,  Time  and 
Distance  Requirements  for  Backfilling 
and  Grading 

At  section  5389(a)  and  (b).  Mississippi 
proposed  the  following  provisions 
relating  to  backfilling  and  grading: 

(a)  Except  as  provided  in  §  5389(b)  of  this 
section,  rough  backfilling  and  grading  for 
surface  mining  activities  shall  be  completed 
according  to  one  of  the  following  schedules: 

(1)  Contour  mining.  Within  60  days  or 
1.500  linear  feet  following  coal  removal;  or 

(2)  Area  mining.  Within  180  days  following 
coal  removal,  and  not  more  than  four  spoil 
ridges  behind  the  pit  being  worked,  the  spoil 
from  the  active  pit  constituting  the  first  ridge 

(3)  Other  Surface  .Mining  .Methods.  Rough 
backfilling  and  grading  shall  occur  in 
accordance  with  the  time  schedule  approved 


by  the  Permit  Board,  on  the  basis  of  the 
materials  submitted  under  §  2715.  which 
shall  specifically  establish  in  stated 
increments  the  period  between  surface 
mining  activities  and  completion  of 
backfilling  and  grading, 

(b)  The  DepartjTient  mav  extend  the  time 
allowed  for  rough  back-filling  and  grading  for 
the  entire  permit  area  or  for  a  specified 
portion  of  the  permit  area  if  the  permittee 
demonsu-ates  in  accordance  with  §2715  that 
additional  time  is  necessary. 

The  Federal  time  and  distance 
-standards  for  specific  types  of  mining  at 
30  CFR  816,101  were  suspended 
effective  August  31,  1992  (57  FR  33875 
July  31,  1992).  Therefore,  OSM  must 
evaluate  State  time  and  distance 
requirements  against  the  general 
contemporaneous  reclamation 
requirements  of  section  515(b)(16)  of 
SMCRA  and  30  CFR  816,100  of  the 
Federal  regulations.  Section  515(b)(16) 
of  SMCRA  requires  that  surface  coal 
mining  and  reclamation  operations  be 
conducted  so  as  to  insure  that  all 
reclamation  efforts  proceed  as 
contemporaneously  as  practicable  with 
the  surface  coal  mining  operations.  The 
Federal  regulation  at  30  CFR  816,100 
similarly  provides  that  backfilling  and 
grading  on  all  land  that  is  disturbed  by 
surface  mining  activities  occur  as 
contemporaneously  as  practicable  with 
mining  operations. 

The  effect  of  the  suspension  of  30  CFR 
816.101  is  that  regulatory  authorities 
may  adopt  backfilling  and  grading  time 
and  distance  standards  for  various  types 
of  mining  operations  that  are  specific  to 
the  coal  mining  conditions  in  their 
States,  as  long  as  the  standards  result  in 
contemporaneous  mining  and 
reclamation  as  required  bv  section 
515(b)(16)  of  SMCRA  and"  30  CFR 
816.100.  It  is  noted  that  Mississippi's 
regulation  at  Chapter  53.  section  5387, 
requires  that  backfilling  and  grading  on 
all  land  that  is  disturbed  by  surface 
mining  activities  occur  as 
contemporaneously  as  practicable  with 
mining  operations.  Mississippi's  time 
and  distance  standards  appear  to  be 
reasonable  and  provide  additional 
specificity  to  its  general 
contemporaneous  reclamation 
requirements  at  .section  5387.  Therefore, 
the  Director  finds  that  the  propo.sed 
regulations  at  section  5389  are  not 
inconsistent  with  the  Federal 
requirements  for  contemporaneous 
reclamation  for  surface  mining  activities 
at  section  515(b)(16)  of  S.MCR.-\  or  30 
CFR  816,100, 


specific  criteria  pertaining  to  soil 
stabilizing  practices: 

(b)  When  required  by  the  Permit  Board, 
mulches  shall  be  mechanically  or  chemically 
anchored  to  the  soil  surface  to  assure 
effective  protection  of  the  soil  and  vegetation 

(c)  .Annual  grasses  and  grains  may  be  used 
alone,  as  in  situ  mulch,  or  in  confunction 
with  another  mulch,  when  the  Permit  Board 
determines  that  they  will  provide  adequate 
soil  erosion  control  and  will  later  be  replaced 
by  perennial  species  approved  for  the  post- 
mining  land  use 

(d)  Chemical  soil  stabilizers  alone,  or  in 
combination  with  appropriate  mulches,  may 
be  used  in  coniunction  with  vegetative  covers 
approved  for  the  post-mining  land  use. 

There  are  no  Federal  counterparts  to 
the  specific  criteria  proposed  by      f 
Mississippi,  However,  the  Federal 
regulation  at  30  CFR  816,114  and 
Mississippi's  regulation  at  section 
53101(a)  require  that  suitable  mulch  and 
other  soil  stabilizing  practices  be  used 
on  all  regraded  and  topsoiled  areas.' 
unless  waived  for  specified  reasons, 
Mississippi's  provisions  at  section 
53101(b)  through  (d)  appear  to  be 
reasonable  and  provide  additional 
specificity  to  its  general  mulching  and 
other  soil  stabilizing  practices  at  section 
53101(a),  Therefore,  the  Director  is 
approving  the  proposed  provisions. 


6,  Chapter  53,  Section  53101,  Mulching 
and  Other  Soil  Stabilizing  Practices 

At  section  53101(b)  through  (d), 
Mississippi  proposed  the  following 


7.  Chapter  53.  Section  53103. 
Revegetation  Standards  for  Success 

Section  53103  covers  provisions 
relating  to  standards  for  success  in 
establishing  postmining  vegetation,  the 
period  of  extended  responsibility  for 
successful  revegetation,  and  nornial 
husbandrv  practices. 

Mississippi's  proposed  regulations  at 
section  53103(a)  are  substantively  the 
same  as  the  Federal  regulations  at  30 
CFR  816,1  ]fi(a)  relating  to  success  of 
revegetation.  Its  proposed  regulations  at 
section  53103(b)  are  substantively  the 
same  as  the  Federal  regulations  at  30 
CFR  816.116(c;(l).  (2),  and  (4)  relating 
to  the  period  of  extended  responsibility 
for  successful  re\egetation  and  selective 
husbandrv  practices.  Therefore,  the 
Director  is  approving  Mississippi's 
regulations  at  section  53103(a)  and  (b), 

Mississippi  did  not  propose 
counterparts  to  the  Federal  regulations 
at  30  CFR  816,1 16(b).  which  provide 
minimum  coaditions  that  must  be 
addressed  by  all  standards  for  success. 
These  conditions  are  applicable  to  all 
State  programs  and  are  used  as  a  basis 
for  developing  detailed  revegetation 
success  standards.  Mississippi  also  did 
not  include  in  its  revised  program  the 
standards  for  success  and  statistically 
valid  sampling  techniques  for 
measuring  success  that  are  required  by 
30  CFR  816,116,  Therefore,  the  Director 


43318  Federal  Register/ Vol.  63.  No.  156 /Thursday.  August  13.  1998 /Rules  and  Regulations 


is  requiring  Mississippi  to  amend  its 
regulatory  program  to  include  both 
counterparts  to  the  Federal  regulations 
at  30  CFR  816.116(b)  and  revegetation 
guidelines  with  detailed  success 
standards  and  sampling  techniques  for 
measuring  success. 

8.  Chapter  55,  Section  5505,  Prime 
Farmland  Soil  Replacement 

Section  5505(b)  requires  operators  to 
replace  soil  material  only  on  land  which 
has  been  first  returned  to  final  grade  and 
scarified  according  to  sections  5389 
through  5395,  unless  site-specific 
evidence  is  provided  and  approved  by 
the  Permit  Board  showing  that 
scarification  will  not  enhance  the 
capability  of  the  reconstructed  soil  to 
achieve  equivalent  or  higher  levels  of 
yield.  Sections  5389  through  5395  cover 
Mississippi's  requirements  for 
backfilling  and  grading. 

Section  5505(f)  requires  operators  to 
apply  nutrients  and  soil  amendments  as 
needed  to  quickly  establish  vegetative 
growth. 

There  are  no  direct  Federal 
counterparts  to  Mississippi's  proposed 
provisions.  However,  the  Director  finds 
that  the  requirements  at  section  5505(b) 
and  (f)  are  not  inconsistent  with  the 
Federal  requirements  for  prime 
farmland  at  section  515(b)(7)  of  SMCRA 
or  30  CFR  823  of  the  Federal 
regulations. 

T.  Subpart  V.  Chapters  63.  65.  67.  and 
69.  Permanent  Program  Inspection  and 
Enforcement  Procedures 

These  chapters  set  forth  the 
requirements  for  inspection  and 
enforcement  of  coal  exploration  and 
surface  coal  mining  and  reclamation 
operations  under  the  Mississippi 
program.  Chapter  63  covers  the 
requirements  for  inspections.  Chapter 
65  pertains  to  the  requirements  for 
enforcement.  Chapter  67  provides  the 
requirements  for  civil  penalties.  Chapter 
69  relates  to  the  requirements  for 
individual  civil  penalties. 

The  Director  finds  that,  with  the 
e.xception  of  the  provisions  discussed 
below,  Mississippi's  regulations  for 
inspection  and  enforcement  at  Subpart 
V  are  substantively  the  same  as  and  no 
less  effective  than  the  Federal 
regulations  under  Subchapter  L  at  30 
CFR  Parts  840.  842,  843,  845,  and  846. 

1.  Chapter  65,  Section  6501,  Cessation 
Orders 

Section  6501(c)(4)  specifies  that  the 
cessation  order  "shall  remain  in  effect 
until  the  condition,  practice  or  violation 
has  been  abated  or  until  vacated, 
modified  or  terminated  in  writing  by  the 
executive  director  or  his  or  her 


authorized  representative  or  until  the 
order  expires  pursuant  to  §  53-9-69  or 
this  section." 

Mississippi's  regulation  is 
substantively  the  same  as  the 
counterpart  Federal  regulation  at  30 
CFR  843.11(c)(4)  with  one  exception. 
The  Federal  regulation  requires  a 
cessation  order  to  remain  in  effect  until 
the  order  expires  pursuant  to  section 
521(a)(5)  of  SMCRA  and  30  CFR  843.15. 
Mississippi's  statute  at  section  53-9-69 
does  not  contain  a  counterpart  to 
section  521(a)(5)  of  SMCRA.  Thus, 
Mississippi's  reference  to  "§  53-9-69  or 
this  section"  does  not  have  the  same 
meaning  as  the  Federal  reference  to 
section  521(a)(5)  of  SMCRA  and  30  CFR 
843.15.  Therefore,  the  Director  is 
approving  section  6501(c)(4)  with  the 
exception  of  the  language  "or  until  the 
order  expires  pursuant  to  §  53-9-69  or 
this  section."  The  Director  is  requiring 
Mississippi  to  amend  this  language  by 
replacing  the  reference  to  "§  53-9-69  or 
this  section"  with  a  reference  to 
"section  6509,"  which  is  a  counterpart 
to  the  Federal  reference  of  30  CFR 
843.15. 

2.  Chapter  65,  Section  6511,  Formal 
Review  of  Citations 

a.  Section  6511(a)  allows  any 
interested  party  aggrieved  by  an  action 
of  the  Commission,  Executive  Director 
or  Executive  Director's  authorized 
representative  taken  pursuant  to  the 
Mississippi  Law  or  regulations  to 
request  a  formal  hearing  before  the 
Commission  as  provided  in  sections  53- 
9-77  and  49-17-41  of  the  Mississippi 
Law. 

As  discussed  in  Finding  C.28.a  of  the 
approval  of  Mississippi's  statutes  on 
January  9,  1998  (63  FR  1342), 
Mississippi  removed  its  counterpart  to 
section  525(a)(2)  of  SMCRA.  Section 
525(a)(2)  of  SMCRA  and  43  CFR  4.1167 
of  the  Federal  regulations  require  that  a 
permittee  who  is  issued  a  notice  or 
order  and  other  interested  parties  who 
request  formal  review  shall  be  given 
written  notice  of  the  time  and  place  of 
an  enforcement  hearing  at  least  five 
working  days  prior  to  the  hearing. 
Mississippi's  statute  at  section  53-9-77 
and  its  regulation  at  section  6511(a) 
provide  for  a  hearing  under  section  49- 
17-41  of  the  Mississippi  Code  of  1972 
for  enforcement  actions.  Section  49-17- 
41  requires  the  Commission  to  fix  the 
time  and  place  of  such  hearing  and  to 
notify  those  who  requested  the  hearing. 
However,  neither  the  statutes  nor  the 
regulations  contain  a  time  frame  for 
notification.  OSM  approved  section  53- 
9-77  of  the  Mississippi  Law  with  the 
proviso  that  Mississippi  would  add  the 
five-working-day  notification 


requirement  to  its  revised  regulations. 
Mississippi  did  add  a  five-working-day 
notification  requirement  to  its 
regulations  at  section  6511(n)(3)  relating 
to  expedited  hearings.  However,  OSM's 
requirement  was  for  formal  hearings  as 
provided  by  sections  53-9-77  and  49- 
1 7—41  relating  to  notices  of  violation 
and  orders  of  cessation  which  are  not 
subject  to  expedited  review. 

Therefore,  the  Director  is  requiring 
Mississippi  to  amend  its  regulations  to 
provide  the  permittee  and  other 
interested  persons  written  notice  of  the 
time  and  place  of  an  enforcement 
hearing  provided  by  sections  53-9-77 
and  49-17-41  at  least  five  days  prior  to 
such  hearing,  or  otherwise  amend  its 
program,  to  be  no  less  stringent  than 
section  525(a)(2)  of  SMCRA  and  no  less 
effective  than  the  requirements  of  43 
CFR  4.1167  of  the  Federal  regulations, 
b.  Section  6511(c)  allows  the  person 
to  whom  a  notice  of  violation  or 
cessation  order  is  directed  to  apply  to 
the  Commission  for  temporary  relief 
from  the  notice  or  order. 

Mississippi's  regulation  at  section 
6511(c)  limits  the  application  for 
temporary  relief  to  the  person  to  whom 
a  notice  of  violation  or  cessation  order 
is  directed.  The  Federal  regulation  at  43 
CFR  4.1261  allows  an  application  for 
temporary  relief  to  be  filed  by  any  party 
to  a  proceeding.  Because  this  would 
include  the  person  to  whom  a  notice  of 
violation  or  cessation  order  is  directed, 
the  Director  is  approving  Mississippi's 
proposed  language.  However,  the 
Federal  regulation  allows  all  other 
parties  to  a  proceeding  to  apply  for 
temporary  relief,  not  just  the  person  to 
whom  a  notice  of  violation  or  cessation 
order  is  directed;  therefore,  the  Director 
is  requiring  that  Mississippi  amend 
section  6511(c)  to  allow  any  party  to  a 
proceeding  to  apply  for  temporary  relief. 

c.  Section  6511(11  allows  any  person 
qualified  to  receive  a  30-day  decision  to 
waive  that  right:  (1)  by  filing  an 
application  under  section  6511(c):  (2)  by 
failing  to  comply  with  all  the 
requirements  of  section  6511(h)  and  (i); 
or  (3)  in  accordance  with  section 
6511(n)(8). 

Mississippi's  regulation  is 
substantively  the  same  as  the 
counterpart  Federal  regulation  at  43 
CFR  4.1186(a)  with  one  exception.  As 
written,  the  first  waiver  criterion  in 
section  6511(1)(1)  provides  that  a  person 
may  waive  the  right  for  a  30-day 
decision  by  filing  an  application  for 
temporary  relief  under  section  6511(c). 
The  Federal  regulation  at  43  CFR  4.1181 
and  Mississippi's  proposed  regulation  at 
section  6511(h)  allow  the  filing  of  an 
application  for  expedited  review  of  an 
order  of  cessation  whenever  temporary 
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relief  has  not  been  granted.  The  filing  of 
a  request  for  temporary  relief  under 
section  B511(c)  should  not  be  a  rea.son 
for  waiving  a  person's  right  to  an 
expedited  review.  Therefore,  with  the 
exception  of  the  first  waiver  criterion  at 
section  6511(1)(1),  the  Director  is 
approving  section  6511(1).  Furthermore, 
the  Director  is  requiring  Mississippi  to 
remove  section  6511(1)(1)  or  amend  it  by 
removing  the  reference  to  section 
6511(c)  and  adding  a  reference  to 
section  6511(a).  Section  6511(a)  pertains 
to  a  request  for  a  formal  hearing  under 
sections  43-9-77  and  49-17-^1.  This 
would  be  consistent  with  the 
counterpart  Federal  regulation  at  43 
CFR  4.1186(a)(1)  that  allows  any  person 
qualified  to  receive  a  30-day  decision  to 
waive  that  right  by  filing  an  application 
under  43  CFR  4.1160  through  4.1171, 
which  pertains  to  an  application  for 
review  of  notices  of  violation  and  orders 
of  cessation  that  are  not  subject  to 
expedited  review. 

d.  Section  6511(n)(9)  allows  any  party 
desiring  to  appeal  a  decision  of  the 
Commission,  granting  or  denying 
temporary  relief,  to  appeal  to  and  seek 
relief  from  the  appropriate  chancery 
court  pursuant  to  section  53-9-77. 

Because  section  651  l(n)  pertains  to 
expedited  review  proceedings,  the 
language  "granting  or  denying 
temporary  relief  is  not  appropriate  for 
section  6511(n)(9).  However,  the  Federal 
regulation  at  43  CFR  4.1271  allows 
aggrieved  parties  to  appeal  decisions 
relating  to  expedited  review 
proceedings.  Therefore,  the  Director  is 
approving  Mississippi's  provision  with 
the  exception  of  the  language  "granting 
or  denying  temporary  relief." 
Accordingly,  the  Director  is  requiring 
Mississippi  to  remove  this  language  and 
to  amend  section  6511(n)(9)  to  clarify 
that  it  relates  to  an  expedited  review  of 
an  order  of  cessation. 

U.  Subpart  V.  Chapter  71,  Petitions  for 
Award  of  Costs  and  Expenses 

Chapter  71.  section  7101  allows  any 
person  to  file  a  petition  for  award  of 
costs  and  expenses  including  attorney's 
fees  reasonably  incurred  as  a  result  of 
that  person's  participation  in  any 
administrative  proceeding  under  the 
Mississippi  Law  which  results  in  a  final 
order  being  issued  by  the  Commission 
or  in  a  permit  action  or  bond  release 
action  being  taken  by  the  Permit  Board. 
Section  7103  provides  information  on 
where  to  file  and  the  time  for  filing 
petitions.  Section  7105  specifies  the 
contents  of  the  petitions.  Section  7107 
provides  information  on  filing  an 
answer  to  a  petition.  Section  7109 
specifies  who  may  receive  an  award. 


Section  7113  allows  an  appeal  of  a 
decision  concerning  awards. 

Mississippi's  regulations  at  Chapter 
71  are  substantively  identical  to  the 
counterpart  Federal  regulations  at  43 
CFR  4.1290  through  4.1296.  Therefore, 
the  Director  is  approving  them. 

V'.  Policy  Statement  Mo.  PS-1.  Blaster 
Certification  Requirements,  Surface 
Coal  Mining  and  Reclamation 
Operations 

To  satisfy  the  blaster  certification 
requirements  at  30  CFR  part  850, 
Mississippi  submitted  a  policy 
statement  entitled  "Blasters 
Certification  Requirement  Policy 
Statement  No.  PS-1"  (Administrative 
Record  No.  MS-0368).  At  section 
5347(c).  Mississippi  requires  that  all 
blasting  operations  in  the  State  be 
conducted  under  the  direction  of  a 
certified  blaster  and  in  accordance  with 
Policy  Statement  No.  PS-1.  In  this 
policy  statement,  Mississippi  commits 
to  developing  a  valid  blaster 
certification  program  in  accordance 
with  30  CFR  Part  850  should  blasting 
become  necessary.  Because  of  the 
physical  nature  of  the  unconsolidated 
overburden  materials  associated  with 
coal  and  lignite  in  the  State,  Mississippi 
anticipates  that  there  will  be  no  blasting 
operations  necessary  for  surface  coal 
mining  and  reclamation  operations 
permitted  under  its  program. 
Furthermore,  until  such  a  certification 
program  is  in  place,  Mississippi  would 
recognize  and  accept  as  valid  a  current 
blaster's  certification  legitimately 
obtained  from  any  other  State  or  Federal 
regulatory  authority  having  a  blaster 
certification  program  in  accordance 
with  30  CFR  Part  850.  The  Department 
will  require  evidence  of  certification 
prior  to  any  blasting  operations  being 
conducted  under  the  Mississippi 
program. 

Based  on  the  above  discussion,  the 
Director  finds  that  Policy  Statement  No. 
PS-1  in  conjunction  with  Mississippi's 
proposed  provisions  at  section  5347(c) 
satisfy  the  blaster  certification 
requirements  at  30  CFR  part  850. 
Therefore,  the  Director  is  approving 
Policy  Statement  No.  PS-1  as  part  of  the 
Mississippi  program. 

IV.  Summary  and  Disposition  of 
Comments 


Public  Comments 

OSM  solicited  public  comments  on 
the  proposed  amendment,  but  none 
were  received. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll){i), 
the  Director  solicited  comments  on  the 


proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Mississippi 
program  (Administrative  Record  No 
MS-0356). 

By  letter  dated  April  29,  1998 
(Administrative  Record  No.  .MS-0362), 
the  U.S.  Army  Corps  of  Engineers 
commented  that  it  found  the  proposed 
amendment  to  be  satisfactory.  By  letter 
dated  May  8,  1998  (Administrative 
Record  No.  MS-0365).  the  Mine  Safety 
and  Health  Administration  (MSHA) 
commented  that  the  proposed 
amendment  does  not  appear  to  be  in 
conflict  with  MSHA  regulations 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq]  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.). 

On  May  13,  1998,  OSM  solicited  the 
EPA's  concurrence  with  the  proposed 
amendment  (Administrative  Record  No. 
MS-0364).  On  August  5,  1998.  OSM 
received  EPA's  written  concurrence 
(Administrative  Record  No.  MS-0369). 

State  Historical  Presenation  Officer 
(SHPO)  and  the  Advison-  Council  on 
Historic  Presenation  (ACHPj 

Pursuant  to  30  CFR  732.17(h)(4).  OSM 
is  required  to  solicit  comments  on 
proposed  amendments  which  may  have 
an  effect  on  historic  properties  from  the 
SHPO  and  ACHP.  On  April  2.  1998. 
OSM  solicited  comments  on  the 
proposed  amendment  from  the  SHPO 
and  ACHP  (Administrative  Record  No. 
MS-0356). 

The  SHPO.  Mississippi  Department  of 
Archives  and  Historv,  responded  on 
April  15,  1998  (Administrative  Record 
No.  MS-0359).  The  SHPO 
recommended  revisions  to  Chapter  11. 
section  1105(c)  and  (g)  and  section 
1107(0(1).  of  Mississippi's  proposed 
regulations  that  would  ensure 
conformance  of  the  amendment  with  the 
Mississippi  State  Antiquities  Law  (39- 
7-3,  et  seq.  of  the  Mississippi  Code  of 
1972,  as  amended)  and  with  the  36  CFR 
800  regulations  implementing  Section 
106  of  the  National  Historic 
Preservation  Act  of  1966.  as  amended. 

As  discus.sed  in  Finding  No.  G, 
Mississippi's  proposed  regulations 
contained  in  Subpart  II,  Chapters  9.  11. 
13.  and  15.  have  provisions  t,iat  are 
substantively  the  same  as  and  no  less 
effective  than  the  requirements  of  the 
corresponding  Federal  regulations  in 
Subchapter  F,  30  CFR  Parts  761,  762. 
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and  764.  These  would  include  the 
provisions  at  sections  1105(c)  and  (g) 
and  1107(0(1).  Therefore.  OSM  is  not 
requiring  Mississippi  to  make  revisions 
to  these  regulations.  However,  the 
Mississippi  Department  of  Arc:hives  and 
History's  recommended  revisions  would 
not  make  Mississippi's  regulations  less 
effective  than  the  counterpart  Federal 
regulations,  and  they  were  forwarded  to 
the  Mississippi  regulator}-  authority  for 
consideration  in  any  future  program 
amendments. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves,  with  exceptions  and 
additional  requirements,  the  proposed 
amendment  as  submitted  by  Mississippi 
on  March  26,  1998. 

With  exceptions  and  requirements 
that  Mississippi  further  revise  its 
regulations,  the  Director  approves,  as 
discussed  in  Finding  No,  K.2.,  section 
3301(b),  concerning  temporary  relief; 
Finding  No.  R.2.,  section  45oi(c), 
concerning  procedures  for  seeking 
release  of  performance  bonds;  Finding 
No.  S.2.,  section  5333(b)(3)(A), 
concerning  surface-water  monitoring; 
Finding  No.  S.7.,  section  53103. 
revegetation  standards  for  success; 
Finding  No.  T.I.,  section  6501(c)(4), 
cessation  orders;  Finding  No.  T.2.a.. 
section  6511(a),  time  frame  for 
notification  of  hearings;  Finding  No. 
T.2.b..  section  6511(c).  concerning  an 
applicatian  for  temporary'  relief;  Finding 
No.  T.2.C..  section  6511(1)(1).  concerning 
waiver  of  the  right  for  a  30-day 
expedited  hearing;  and  Finding  No. 
T.2.d..  section  6511(n)(9).  concerning 
the  appeal  of  a  decision  granting  or 
denying  temporary  relief. 

As  discussed  in  Finding  No.  A. 4..  the 
Director  is  removing  30  CFR  924.10(b), 
concerning  the  disapproved  provisions 
of  the  original  Mississippi  Program. 

As  discussed  in  Finding  Nos.  A. 5.  and 
1.3. ,  the  Director  is  removing  the 
required  program  amendments  at  30 
CFR  924.16(a)  and  (e). 

The  Federal  regulations  at  30  CFR 
Part  924.  codifying  decisions  concerning 
the  Mississippi  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 


Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly. 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  In  the  oversight  of 
the  Mississippi  program,  the  Director 
will  recognize  only  the  statutes, 
regulations  and  other  materials 
approved  by  OSM.  together  with  any 
consistent  implementing  policies, 
directives  and  other  materials,  and  will 
require  the  enforcement  by  Mississippi 
of  only  such  provisions. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulator>'  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  303  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)] 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 


require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1502  et  seq.)  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local.  State,  or  tribal  governments  or 
private  entities. 

List  of  Subjects  in  30  CFR  Part  924 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  Augusts.  1998. 
Brent  Wahlquist, 

Regional  Director.  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  924  is  amended 
as  set  forth  below: 

PART  924— MISSISSIPPI 

1.  The  authority  citation  for  part  924 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

§924.10    [Amended] 

2.  Section  924.10  is  amended  by 
removing  and  reserving  paragraph  (b). 

3.  Section  924.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§924.15    Approval  Of  Mississippi 
regulatory  program  amendments. 
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Original  amendment  submission 
date 


Date  of  final  publication 


Citation/descnption 


^''''^^'  '^^^  ^"9"^'  ^3,  1998 Subpart  I.  Chapters  1  through  7;  Subpart  11.  Chapters  9  through  15 

Subpart  III,  Chapters  17  through  37.  Subpart  IV  Chapters  39 
through  47;  Subpart  V,  Chapters  49  through  71.  Policy  State-ien- 

■  No.  PS-1. 


4.  Section  924.16  is  amended  by 
removing  and  reserving  paragraphs  (aj 
and  (e)  and  by  adding  paragraphs  (f),  (g) 
(h),  (i).  (j),  (k).  (1),  (m).  and  (n)  to  read 
as  follows: 

§924.16    Required  program  amendments. 

***** 

(f)  By  November  12,  1998,  Mississippi 
must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  of 
proposed  revisions  to  section  3301(b)  of 
the  State  of  Mississippi  Surface  Coal 
Mining  Regulations  to  add  provisions 
for  temporary  relief  that  pertain  to 
permit  decisions  in  accordance  with  the 
Federal  regulations  at  30  CFR 
775.11(b)(2)  and  43  CFR  4.1367. 

(g)  By  November  12,  1998,  Mississippi 
must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  of 
proposed  revisions  to  section  4501(c)  of 
the  State  of  Mississippi  Surface  Coal 
Mining  Regulations  to  clarify  that 
Federal,  State,  or  local  governmental 
agencies  which  have  special  expertise 
with  respect  to  any  environmental, 
social,  or  economic  impact  involved  in 
the  operation  are  allowed  to  file  written 
objections  to  the  proposed  bond  release 
and  requests  for  public  hearing. 

(h)  By  November  12,  1998, 
Mississippi  must  submit  either  a 
proposed  amendment  or  a  description  of 
an  amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  of 
proposed  revisions  to  section 
5333(b)(3)(A)  of  the  State  of  Mississippi 
Surface  Coal  Mining  Regulations  to 
require  the  operator  to  also  demonstrate 
that  the  operation  has  minimized 
disturbance  to  the  hydrologic  balance  in 
the  permit  and  adjacent  areas. 

(i)  By  November  12,  1998,  Mississippi 
must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  of 
proposed  revisions  to  section  53103  of 
the  State  of  Mississippi  Surface  Coal 
Mining  Regulations,  or  otherwise  amend 
its  program,  to  include  counterparts  to 


the  Federal  regulations  at  30  CFR 
816.116(b)  and  revegetation  guidelines 
.     with  detailed  success  standards  and 
sampling  techniques  for  measuring 
success. 

(j)  By  November  12.  1998,  Mississippi 
must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  of 
proposed  revisions  to  section  6501(c)(4J 
of  the  State  of  Mississippi  Surface  Coal 
Mining  Regulations  to  amend  the 
language  'or  until  the  order  expires 
pursuant  to  §  53-9-69  or  this  section" 
by  replacing  the  reference  to  '•§  53-9-69 
or  this  section"  with  a  reference  to 
"section  6509." 

(k)  By  November  12,  1998. 
Mississippi  must  submit  either  a 
proposed  amendment  or  a  description  of 
an  amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  of 
proposed  revisions  to  section  6511(a)  of 
the  State  of  Mississippi  Surface  Coal 
Mining  Regulations  to  provide  the 
permittee  and  other  interested  persons 
written  notice  of  the  time  and  place  of 
an  enforcement  hearing  provided  by 
sections  53-9-77  and  49-17-41  at  least 
five  days  prior  to  such  hearing,  or 
otherwise  amend  its  program,  to  be  no 
less  stringent  than  section  525(a)(2)  of 
SMCRA  and  no  less  effective  than  the 
requirements  of  43  CFR  4.1167  of  the 
Federal  regulations. 

(1)  By  November  12.  1998,  Mississippi 
must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  of 
proposed  revisions  to  section  6511(c)  of 
the  State  of  Mississippi  Surface  Coal 
Mining  Regulations  to  allow  anv  party 
to  a  proceeding  to  apply  for  temporary 
relief,  not  just  the  person  to  whom  a 
notice  of  violation  or  cessation  order  is 
directed. 

(m)  By  November  12.  1998, 
Mississippi  must  submit  either  a 
proposed  amendment  or  a  description  of 
an  amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  of 
proposed  revisions  to  section  6511(1)  of 
the  State  of  Mississippi  Surface  Coal 
Mining  Regulations  to  remove  section 


6511(1){1)  orto  amend  it  bv  removinE 
the  reference  to  .section  65nic)  and 
adding  a  reference  to  section  h511(a| 

(n)  By  November  12.  1998. 
Mississippi  must  submit  either  a 
proposed  amendment  or  a  description  of 
an  amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  of 
proposed  revisions  to  section  H51](n){9) 
of  the  State  of  Mississippi  Surface  Coal 
Mining  Regulations  to  remove  the 
language  "granting  or  denying 
temporary  relief  and  to  ( iarifv  that  it 
relates  to  an  expedited  review  of  an 
order  of  cessation. 

IFK  Doc   98-21  7  to  Filed  8-12-98.  8:45  am] 
BILUNG  CODE  4310-05-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[CGD07-98-049] 

Special  Local  Regulations;  West  Palm 
Beach,  FL 

AGENCY:  Coast  Cuard.  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  Temporary  Special  Local 
Regulations  are  being  adopted  for  the 
Palm  Beach  County  Offshore  Grand  Prix 
Festival  &  Air  Show.  The  event  will  be 
held  in  two  separate  locations  at 
.separate  times:  (1)  from  9  a.m  to  10 
p.m.  Eastern  Daylight  Time  (EDT)  on 
August  13,  14,  15  and  16,  1998.  for  a 
watercraft  exhibition  area,  west  of  the 
ICW  channel  between  the  Royal  Palm 
bascule  bridge  and  Lake  Worth  LT  12 
(LL.NR  46875)  and;  (2)  from  8  a.m.  to  4 
p.m.  EDT  on  August  15  and  16.  1998. 
for  the  racecourse  and  airshow  area  east 
of  Singer  Island  in  the  Atlantic  Ocean, 
north  of  the  Lake  Worth  hilet.  The 
regulations  are  needed  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event. 

DATES:  The.se  regulations  bee  ime 
effective  from  9  a.m.  to  10  p  in.  EDT  on 
August  13,  14,  15  and  16.  1?»98.  with 
respect  to  the  watercraft  exhibition  area 
and  from  8  a.m.  to  4  p.m.  on  .August  15 
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and  16.  1998,  for  the  racecourse  and 
airshow  area. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
I. A.  Delgado  Coast  Guard  Group  Miami. 
Florida  at  (305)  535-4409. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

The  Palm  Beach  Offshore  Club  is 
sponsoring  a  high  speed  power  boat  race 
and  air  show  with  approximately  60 
race  boats  ranging  in  length  from  12  to 
50  feet,  and  several  aircraft  participating 
in  the  event.  There  will  be 
approximately  five  hundred  (500) 
spectator  craft.  The  aircraft  show  and 
high  speed  race  will  take  place  offshore 
Singer  Island  in  the  Atlantic  Ocean.  The 
race  boats  and  aircraft  will  be 
participating  at  high  speeds  with 
numerous  spectator  crafts  in  the  area, 
creating  an  e.\tra  or  unusual  hazard  in 
the  navigable  waterways.  Additionally, 
inflatable  boats,  jet  skis,  and 
demonstration  boats  will  be  performing 
in  a  regulated  area  west  of  the  ICW 
channel  in  West  Palm  Beach.  These 
regulated  areas  created  below  prohibit 
entry  to  nonparticipating  vessels  during 
the  events. 

hi  accordance  with  5  U.S.C.  553.  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  these  regulations. 
Following  normal  rulemaking 
procedures  would  have  been 
impracticable,  as  there  was  not 
sufficient  time  remaining  after  the 
receipt  of  the  permit  request  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  exempted  it  from  review 
under  that  order,  h  is  not  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragi-aph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 
Entry  into  the  regulated  areas  is 
prohibited  for  only  approximately  13 
hours  each  day  of  the  event  and  the 
regulated  areas  do  not  block  any 
channels. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  at  seq],  the  Coast  Guard 


must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
field,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 
Therefore,  the  Coast  Guard  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  the 
regulations  will  only  be  in  effect  a  total 
of  four  days  in  areas  of  limited 
commercial  traffic. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  under  Figure  2-1, 
paragraph  35(b)  of  Commandant 
Instruction  M16475.1C,  that  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
document  has  been  prepared  and  is 
available  for  inspection  or  copying  in 
the  docket. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Part  100  of  title  33, 
Code  of  Federal  Regulations,  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233,  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Temporary  §  100.35T-07-049  is 
added  to  read  as  follows: 

§100.357-07-049    Palm  Beach  Grand  Prix 
and  Air  Show,  West  Palm  Beach,  FL 

(a)  Regulated  Areas.  The  following  are 
regulated  areas  (All  coordinates 
referenced  use  Datum  NAD:83): 

(1)  Watercraft  Exhibition  Area:  All 
waters  west  of  the  channel  of  the 
Introcoastal  Waterway  betw-een  the 
Roval  Palm  bascule  bridge  north  to  Lake 
Worth  LT  12  (LLNR  46875)  in 
approximate  position  26— 42.54N.  080- 
02. 5W. 


(2)  Racecourse/Airshow  Area:  All 
waters  of  the  Atlantic  Ocean  west  of  a 
line  drawn  from  26-46. 82N,  080- 
01.26W  to  26^9. 37N,  080-01. 26W. 

(b)  Special  local  regulations. 

(1)  Entry  into  the  regulated  areas  by 
other  than  event  participants  is 
prohibited  unless  otherwise  authorized 
by  the  Patrol  Commander.  At  the 
completion  of  scheduled  races  and 
exhibitions,  and  departure  of 
participants  from  the  regulated  areas, 
traffic  may  resume  normal  operations. 
At  the  discretion  of  the  Patrol 
Commander,  between  scheduled  racing 
events,  traffic  may  be  permitted  to 
resume  normal  operations. 

(2)  A  succession  of  not  fewer  than  5 
short  whistle  or  horn  blasts  from  a 
patrol  vessel  will  be  the  signal  for  any 
and  all  vessels  to  take  immediate  steps 
to  avoid  collision.  The  display  of  an 
orange  distress  smoke  signal  from  a 
patrol  vessel  will  be  the  signal  for  any 
and  all  vessels  to  stop  immediately. 

(3)  Spectators  are  required  to  maintain 
a  safe  distance  from  the  racecourse  at  all 
times. 

(c)  Dates.  This  section  is  effective 
from  9  a.m.  to  10  p.m.  EDT  on  August 
13.  14.  15  and  16.  1998.  for  the 
regulated  area  described  in  paragraph 
(a)(1)  of  this  section,  and  from  8  a.m.  to 
4  p.m.  EDT  on  August  15  and  16,  1998, 
for  the  regulated  area  described  in 
paragraph  (a)(2)  of  this  section. 

Dated:  July  30.  1998. 
R.C.  Olsen,  Jr., 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  Seventh  Coast  Guard  District. 
[FR  Doc.  98-21801  Filed  8-12-98;  8:45  am] 

BILLING  CODE  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD05-98-015] 
RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Grassy  Sound  Channel,  Middle 
Township,  NJ 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  regulations  that  govern  the  operation 
of  the  drawbridge  across  Grassy  Sound 
Channel,  mile  1.0,  in  Middle  Township. 
New  Jersey,  by  requiring  two-hours 
advance  notice  for  bridge  openings  from 
October  1  to  May  14.  and  from  8  p.m. 
to  6  a.m.  each  day  from  May  15  to 
September  30.  The  bridge  will  be 
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unattended  during  these  time  periods 
and  requests  for  openings  shall  require 
calling  (609)  368-4591.  This  rule  will 
help  lessen  the  high  cost  of  manning  the 
drawbridge  24  hours  a  day  while  still 
providing  for  the  reasonable  needs  of 
navigation. 

DATES:  This  final  rule  is  effective  on 
September  14.  1998. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  office  of  the 
Commander  (Aovvb),  Fifth  Coast  Guard 
District,  Federal  Building,  4th  Floor,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004,  between  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidavs.  The  telephone  number 
is  (757)  398-6222. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator, 
Fifth  Coast  Guard  District,  at  (757)  398- 
6222. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  April  10.  1998,  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  entitled 
"Drawbridge  Operation  Regulations: 
Grassy  Sound  Channel,  Middle 
Township,  NJ"  in  the  Federal  Register 
(63  FR  17781).  The  Coast  Guard  did  not 
receive  any  comments  on  the  proposed 
rulemaking.  No  public  hearing  was 
requested  and  none  was  held. 

Background  and  Purpose 

The  Ocean  Drive  drawbridge  across 
the  Grassy  Sound  Channel,  mile  1.0,  in 
Middle  Township  is  currently  required 
to  open  on  signal  year-round.  The  Cape 
May  County  Bridge  Commission, 
through  the  Cape  May  Countv 
Department  of  Public  Works,  requested 
permission  to  cease  having  the  bridge 
attended  24-hours  per  day  year-round. 
In  support  of  its  request.  Cape  May 
County  asserts  that  8  vears  of 
drawbridge  opening  logs  (from  1990 
through  1997)  show  that  marine  vessel 
traffic  significantly  decreased  at  night 
and  during  the  winter  (Oct.  1  through 
May  14). 

Prior  to  publishing  the  Notice  of 
Proposed  Rulemaking  the  Coast  Guard 
reviewed  the  logs  (copies  of  which  are 
included  in  the  docket  for  this 
rulemaking)  and  they  appear  to  support 
Cape  May  County's  request.  According 
to  the  January  1990  to  June  1997 
drawbridge  logs.  680  openings  occurred, 
of  which  177  were  for  construction 
vessels  and  503  for  private  vessels. 

Of  the  503  private  vessel  openings, 
the  average  for  the  8-year  period  was 
0.1H3  openings  per  dav;  only  16  of  the 
503  openings  for  private  vessels 


occurred  at  night  between  8  p.m.  and 
6. a.m.  with  an  average  opening  rate  of 
0.005  per  night  for  the  8-year  period. 
Only  74  of  the  503  private  vessel  bridge 
openings  occurred  from  October  1  to 
May  14  with  an  average  rate  of  0.043 
openings  per  day  for  the  winter,  as 
compared  with  the  higher  rate  of  0.430 
openings  per  day  during  the  summer 
(May  15  to  September  30).  The  majority 
of  openings  for  construction  ve'isels 
occurred  during  1991  and  1992.  in  the 
daytime.  Due  to  this  circum.stance  and 
the  infrequency  of  construction  vessel 
bridge  openings  from  1990-97.  the  177 
construction  vessel  openings  are  not 
included  in  this  analysis. 

The  winter  and  night  bridge  opening 
rates,  when  compared  to  summer  and 
daytime  averages,  indicate  that  it  is 
advantageous  to  change  the  drawbridge 
operating  regulations.  Based  on  this 
data,  the  Coast  Guard  believes  that 
requiring  two-hours  notice  for  openings, 
during  these  time  periods  (night  and 
winter)  will  help  to  lessen  the  high  cost 
of  continually  manning  the  bridge,  but 
will  not  overburden  marine  traffic. 
Therefore,  the  Coast  Guard  is  amending 
33  CFR  117  by  requiring  two-hours 
advance  notice  for  bridge  openings  from 
October  1  to  May  14.  and  from  8  p.m. 
to  6  a.m.  each  day  from  May  15  to 
September  30. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no 
comments  on  the  proposed  rulemaking. 
Therefore,  the  final  rule  is  being 
implemented  without  change. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
E.xecutive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review- 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  pohcies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
final  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatorv  policies  and 
procedures  of  DOT  is  unnecessarv.  The 
Coast  Guard  reached  this  conclusion 
based  on  the  fact  that  the  final  rule  will 
not  prevent  mariners  from  transiting  the 
bridge,  but  merely  require  them  to  give 
t'vo-hours  advance  notice  for  openings 
during  the  restricted  periods. 

Small  Entities 

Under  the  Regulatorv  Flexibilitv  Act 
(5  U.S.C.  001-612),  the  Coast  Guard 


must  consider  whether  this  final  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independent])  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
use.  632).  Because  it  expects  the 
impact  of  this  final  rule  to  be  minimal, 
the  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  contains  no  collection 
ot  information  requirement  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  has  determined  that  this 
final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  .Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  figure  2-1. 
paragraph  (32)(e)  of  COMDTINST 
M16475.1C.  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation  based  on 
the  fact  that  it  is  a  promulgation  of  the 
operating  regulations  for  a  drawbridge. 
A  Categorical  Exclusion  Determination 
statement  has  been  prepared  and  plai:ed 
in  the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  1 1 7 

Bridges. 

Regulations 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  117  as  follows. 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1   The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority':  33  U  S.C.  499;  49  CFR  1.46;  33 
CFR  1  05-1  (g):  Section  1 1  7.255  also  issued 
under  the  quthoritv  of  Pub.  L.  102-587.  106 
Stat.  5039. 

2.  A  new  i?  117.721  is  added  to  read 
as  follows: 

§117.721     Grassy  Sound  Channel. 

The  draw  of  the  Grassv  Sound 
Channel  Bridge,  mile  1.6,  in  Middle 
Township,  will  open  on  signal  from  6 
a.m.  to  8  p.m.  from  May  15  through 
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September  30;  two-hours  advance  notice 
is  required  for  all  other  openings  by 
phoning (609)  368-4501. 

Dated:  August  5.  1998. 
T.B.  Doherty, 

Captain.  I'S  Coast  Guard.  Acting 
Commander.  Fifth  Coast  Guard  District. 
IFR  Doc.  98-21799  Filed  8-12-98;  8:45  am) 
BtLUNG  CODE  4910-15-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Correction  to  the  1998 

specifications  for  the  Pacific  Coast 

groundfish  fishery. 


50  CFR  Part  660 

[Docket  No.  971229312-7312-01; 
121697C] 


I.D. 


Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


SUMMARY:  This  document  contains  a 

correction  to  the  1998  groundfish 

fishery  specifications  and  management 

measures  for  the  Pacific  Coast 

groundfish  fishery,  which  were 

published  in  the  Federal  Register  on 

January  6,  1998. 

dates:  Effective  August  13,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Kate 

King,  NMFS,  206-526-6145. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  1998  fishery  specifications  and 
management  measures  for  groundfish 
taken  in  the  U.S.  exclusive  economic 
zone  and  state  waters  off  the  coasts  of 
Washington,  Oregon,  and  California,  as 
authorized  bv  the  Pacific  Coast 


Groundfish  Fishery  Management  Plan, 
were  published  in  the  Federal  Register 
on  January  6,  1998.  The  specifications 
contained  an  incorrect  area  for  the 
primary  seasons  for  the  shore-based 
sector  of  the  whiting  fishery. 

Correction  of  Publication 

The  rule/document  published  on 
January  6,  1998  (63  FR  419),  FR  Doc. 
97-34234,  is  corrected  as  follows; 

On  page  440,  in  the  second  column, 
in  the  tenth  complete  paragraph  on  the 
third  line,  the  parenthetical  phrase  "(the 
Eureka  area)"  is  removed. 

Dated:  Augusts,  1998. 
Roiland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

(FR  Doc.  98-21644  Filed  8-12-98:  8:45  am] 
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This  section  of  tine  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  630 
RIN  3206-AI35 

Family  and  Medical  Leave 

agency:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  proposed 
regulations  on  the  Family  and  Medical 
Leave  Act  of  1993  to  ensure  that  both 
employees'  and  agencies'  rights  are 
protected  and  their  responsibilities 
fulfilled. 

DATES:  Comments  must  be  received  on 
or  before  October  13,  1998. 
ADDRESSES:  Comments  mav  be  sent  or 
delivered  to  Donald  J.  VVinstead, 
Assistant  Director  for  Compensation 
Administration.  Office  of  Personnel 
Management.  Room  7H31,  1900  E  Street 
NW..  Washington,  DC  20415;  FAX  (202) 
606-0824;  or  email  to 
payleave@opm.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jo 
Ann  Perrini,  (202)  606-2858,  FAX  (202) 
606-0824,  or  email  to 
payleave@opm.gov. 
SUPPLEMENTARY  INFORMATION:  On 
December  5.  1996,  the  Office  of 
Personnel  Management  (OPM) 
published  final  regulations  (61  FR 
64441)  to  implement  the  requirements 
set  forth  in  sections  6381  through  6387 
of  title  5,  United  States  Code,  as  added 
by  Title  II  of  the  Familv  and  Medical 
Leave  Act  of  1993  (FMLA)  (Public  Law 
103-3,  February  5.  1993).  The  final 
regulations  became  effective  on  Januarv 
6,  1997.  The  FMLA  provides  eligible 
Federal  employees  with  a  total  of  12 
administrative  workweeks  of  unpaid 
leave  during  any  12-month  period  for  (a) 
the  birth  of  a  son  or  daughter  and  care 
of  the  newborn;  (b)  the  placement  of  a 
child  with  the  employee  for  adoption  or 
foster  care;  (c)  the  care  of  the  employee's 
spou.se,  son,  daughter,  or  parent  with  a 


serious  health  condition;  or  (d)  a  serious 
health  condition  of  the  emplovee  that 
makes  the  employee  unable  to  perform 
the  essential  functions  of  his  or  her 
position.  OPM's  regulations 
implementing  the  FMLA  are  found  in 
subpart  L  of  part  630  of  title  5.  Code  of 
'    Federal  Regulations. 

Questions  and  concerns  continue  to 
be  received  by  OPM  on  an  employee's 
obligation  to  notify  the  agency  of  his  or 
her  intent  to  use  family  and  medical 
leave  and  provide  required  medical 
certification  of  the  serious  health 
condition.  We  are  issuing  these 
proposed  regulations  to  ensure  that  both 
employees  and  agencies  are  complying 
with  the  requirements  of  the  .Act. 

We  believe  it  is  Congress'  intent  to 
provide  Federal  employees  with  an 
entitlement  to  FMLA  leave  in  a  fair  and 
equitable  manner  while  minimizing  the 
impact  of  such  leave  on  an  employing 
agency.  Although  individual  situations 
may  require  some  flexibility  in  meeting 
the  notification  and  medical 
certification  requirements  of  the  Act. 
employees  remain  responsible  for 
meeting  their  obligations  under  the 
FMLA. 

Invoking  Entitlement  to  Family  and 
Medical  Leave 

There  is  a  major  difference  between 
Title  I  and  Title  II  of  the  FMLA  in  terms 
of  the  responsibility  of  an  employer 
versus  an  employee  to  invoke 
entitlement  to  FMLA  leave.  Under 
section  102(c)(2)  of  Title  I  of  the  FMLA. 
which  covers  non-Federal  employees, 
an  employee  may  elect,  or  an  employer 
may  require  the  employee  to  substitute 
paid  leave  for  unpaid  leave  under  the 
FMLA,  except  that  nothing  in  that 
section  would  require  an  employer  to 
provide  paid  sick  leave  in  any  situation 
in  which  the  employing  agency  would 
not  normally  provide  sick  leave.  The 
Department  of  Labor's  (DOL's) 
regulations  implementing  Title  I  of  the 
FMLA  therefore  require  the  employer  to 
designate  leave,  paid  or  unpaid,  as' 
FMLA  leave  and  to  give  notice  of  such 
designation  to  the  employee.  In 
addition,  if  an  emplovee  does  not 
initially  request  substitution  of  paid 
leave  for  unpaid  leave  under  the  FML.A. 
DOL's  regulations  permit  the  employer 
to  require  the  employee  to  substitute 
appropriate  paid  leave  for  unpaid  leave. 

In  contrast,  5  U.S.C.  6382  (as  added 
by  .section  201  of  Title  II  of  the  FMLA) 
states  that  an  employee  may  elect  to 


substitute  any  of  the  employee's  accrued 
or  accumulated  annual  or  sick  leave  for 
unpaid  leave  under  the  F.MLA,  except 
that  nothing  in  section  201  would 
require  an  agency  to  provide  paid  sick 
leave  in  any  situation  in  which  the 
employing  agency  would  not  normally 
provide  sick  leave.  OPM's  regulations' 
implementing  Title  II  of  the  FMLA  for 
Federal  employees  therefore  rt quire 
employees  to  take  responsibility  for 
invoking  their  entitlement  to  FMLA 
leave.  In  addition,  an  emplovee  may 
elect  to  substitute  paid  leave,  as 
appropriate,  for  leave  without  pay  under 
the  F.MLA.  An  agency  may  not  designate 
leave,  paid  or  unpaid,  as  F.MLA  leave 
unless  it  has  obtained  confirmation  from 
an  employee  of  his  or  her  intent  to  use 
FMLA  leave  and  the  employee  chooses 
to  substitute  appropriate  paid  lea\e  for 
FMLA  leave.  The  requirement  that  the 
empioyee  must  initiate  aiJion  to  take 
FML.A  leave  is  consistent  with  all  other 
Federal  leave  policies  and  programs  in 
that  the  employee  is  responsible  for 
requesting  leave  or  other  tune  off  from 
work.  The  12  workweeks  of  unpaid 
leave  under  the  F.MLA  are  in  addition 
to  any  annual  leave,  sick  leave,  or  other 
leave  or  compensatory  time  off  available 
to  an  emplo\ee.  and  an  employee  mav 
choose  to  take  FMLA  leave  in 
combination  with  any  other  available 
leave. 

In  most  cases,  an  emplovee  must 
provide  the  employing  agency  with  not 
less  than  30  days  notice  of  his  or  her 
intention  to  take  FML.A  leave.  An 
employee  is  responsible  for  giving 
adequate  notice  of  his  or  her  intent  to 
use  FMLA  leave  so  that  agencies  mav  (1) 
determine  that  the  employee's  need  for 
leave  is  consistent  with  the  purposes  for 
which  FMLA  leave  may  be  used  and  (2) 
provide  guidance  concerning  an 
employee's  rights  and  obligations  under 
the  F.ML.A.  If  an  emplovee  seeks  to 
invoke  his  or  her  entitlement  to  F.ML.\ 
leave  retroactively,  an  agency  mav  be 
severely  hampered  in  fulfilling  its 
statutory  responsibilities  for 
administering  the  FMLA.  Therefore,  we 
propose  to  add  a  sentence  to 
§  630.1203(b)  to  state  that  an  employee 
may  not  retroactively  in\  oke  his  or  he.' 
entitlement  to  leave  under  the  FMLA. 

Additional  Evidence 

Agencies  have  asked  vv:i.'ther  they 
may  request  additional  evidence  to 
support  a  claim  that  an  employee  used 
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FMLA  leave  to  care  for  a  spouse,  son. 
daughter,  or  parent.  For  example,  an 
agency  may  wish  to  request  that  an 
emplovee  obtain  and  provide  to  the 
agency  his  or  her  child's,  school 
attendance  records  coinciding  with  the 
period  during  which  ihe  employee  used 
FMLA  leave.  Currently,  OPM's 
regulations  in  §630.1206(0  permit 
agencies  to  require  that  a  request  for 
FMLA  leave  for  birth  or  adoption  or 
foster  care  be  supported  by  evidence 
that  is  administratively  acceptable  to  the 
agency.  We  believe  the  law  permits  an 
agency  to  establish  a  policy  that  requires 
an  employee  to  submit  administratively 
acceptable  evidence  that  would  support 
the  use  of  FMLA  leave  for  any  of  the 
cited  purposes.  Therefore,  we  propose 
to  revise  *j  630.1206(f)  to  permit 
agencies  to  require  that  a  request  for 
FMLA  leave  be  supported  by  evidence 
that  is  administratively  acceptable  to  the 
agency.  Such  a  policy  must  be 
nondiscriminatory  and  made  known  to 
all  employees. 

Medical  Certification 

In  its  final  regulations,  OPM  did  not 
establish  a  time  limit  for  submitting  the 
medical  certification  of  a  serious  health 
condition.  However,  after  careful 
reconsideration,  we  believe  a 
Governmentwide  time  limit  for 
submitting  medical  certification  tor 
FMLA  leave  is  necessary  to  ensure  that 
the  entitlements  provided  under  the 
FMLA  are  provided  to  all  Federal 
employees  in  a  fair  and  consistent 
manner.  Therefore,  we  propose  to  revise 
t)  630.1207(a)  to  ensure  that  employees 
ure  given  at  least  15  workdays  in  which 
to  provide  written  medical  certific:ation 
of  a  serious  health  condition.  In 
addition,  §  630.1207(d)  and  (e)  would  be 
revised  to  give  employees  15  workdays 
in  which  to  submit  a  second  or  third 
written  medical  certification. 

If  an  employee  is  unable  to  provide 
the  requested  medical  certification 
before  FMLA  leave  begins,  or  if  the 
agency  requires  a  second  opinion  under 
tj  630.1207(d)  and  the  medical  treatment 
requires  the  leave  to  begin,  the  agency 
must  grant  provisional  leave  pending 
final  written  certification  that  must  be 
received  by  the  agency  no  later  than  15 
workdays  after  the  date  the  FMLA  leave 
began.  We  believe  it  is  Congress'  intent 
that  in  all  circumstances,  employees  be 
required  to  provide  complete  medical 
certification,  when  requested  by  an 
agency,  within  a  reasonable  period 
based  on  the  circumstances  involved. 

Insufficient  Notification  and  Medical 
Certification 

The  law  and  regulations  require 
employees  to  provide  notification  and 


medical  certification  (if  requested  by  the 
agency)  for  FMLA  leave.  When  an 
employee  requests  FMLA  leave 
immediately  for  a  medical  emergency 
and  either  cannot  provide  medical 
certification  or  submits  incomplete 
medical  certification,  the  agency  must 
grant  the  emplovee  provisional  leave 
under  §630. 1207(g).  However,  if  the 
employee  does  not  comply  with  the 
agency's  requests  for  sufficient  medical 
certification,  the  employee  is  not 
entitled  to  leave  under  the  FMLA.  To 
reinforce  this  principle,  we  propose  to 
add  paragraph  (1)  to  §  630.1208  to  state 
that  an  employee  who  does  not  comply 
with  the  notification  requirements  in 
§  630.1206.  and  who  does  not  provide 
medical  certification  that  includes  all 
the  information  required  by  law  and 
OPM's  regulations  in  §  630.1207(b).  is 
not  entitled  to  FMLA  leave.  Further,  the 
employee  would  not  receive  any  of  the 
employment  and  benefit  protections  in 
§630.1208. 

Agencies  are  reminded  that  their 
FMLA  notification  and  medical 
certification  requirements  may  be  less 
stringent  than  those  contained  in  an 
agency's  leave  restriction  policies. 
However,  agencies'  policies  or 
procedures  for  providing  notification  of 
FMLA  leave  or  medical  certification 
may  not  be  more  stringent  than  the 
requirements  in  §§630.1206  and 
630.1207(b). 

Miscellaneous 

We  propose  to  add  a  sentence  to 
§  630.1203(e)  to  state  that  any  Federal 
holidays  that  occur  during  the  period  in 
\vhic:h  an  employee  is  on  FMLA  leave 
will  be  counted  toward  the  12-week 
entitlement  to  F.MLA  leave.  In  addition, 
§630.1201(b)(l)(ii)(B)and(b)(3)(i) 
would  be  re\ised  as  requested  by  the 
Department  of  Veterans  Affairs  to 
identify  employees  of  the  Veterans 
Health  Administration  that  are  covered 
by  title  II  of  the  FMLA. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  would  affect  only  Federal 
employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  630 

Government  employees. 
Office  of  Pfrsonnel  Management. 
lanice  R.  Lachance, 

Director. 

Accordingly.  OPM  proposes  to  amend 
part  630  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows; 


PART  630— ABSENCE  AND  LEAVE 

1.  The  authority  citation  for  part  630 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  6311:  §630.301  also 
issued  under  Pub.  L.  103-356,  108  Stat.  3410: 
§630.303  also  issued  under  5  U.S.C.  6133(a): 
§§630.306  and  630.308  also  issued  under  5 
l.l.S.C.  6304(d)(3),  Pub.  L.  102-484,  106  Stat. 
2722,  and  Pub.  L.  103-337,  108  Stat.  2663; 
subpart  D  also  issued  under  Pub.  L.  103-329, 
108  Stat.  2423:  §  630.501  and  subpart  F  al.so 
issued  under  E.O.  11228.  30  PR  7739,  3  CFR, 
1974  Comp.,  p.  163;  subpart  G  also  issued 
under  5  U.S.C.  6305:  subpart  H  also  issued 
under  5  U.S.C.  6326:  subpart  1  also  issued 
under  5  U.S.C.  6332,  Pub.  L.  100-566,  102 
Stat.  2834,  and  Pub.  L.  103-103.  107  Stat. 
1022;  subpart  J  also  issued  under  5  U.S.C. 
6362,  Pub.  L.  100-566,  and  Pub.  L.  103-103; 
subpart  K  also  issued  under  Pub.  L.  102-25, 
105  Stat.  92;  subpart  L  also  issued  under  5 
U.S.C.  6387  and  Pub.  L.  103-3,  107  Stat.  23: 
and  subpart  M  also  issued  under  5  U'.S.C. 
6391  and  Pub.  L.  105-18,  111  Stat.  158. 

Subpart  L— Family  and  Medical  Leave 

2.  Section  630.1201(b)(l)(ii)(B)  and 
(b)(3)(i)  are  revised  to  read  as  follows; 

§  630.1 201     Purpose,  applicability,  and 
administration. 

***** 

(b)  *    *   * 

(D*   *   * 

(ii)  *   *   * 

(B)  An  employee  of  the  Veterans 
Health  Administration  appointed  under 
title  38,  United  States  Code,  in 
occupations  listed  in  38  U.S.C.  7401(1); 
***** 

(3)  *    *    * 

(i)  An  employee  of  the  Veterans 
Health  Administration  appointed  under 
title  38,  United  States  Code,  in 
occupations  listed  in  38  U.S.C.  7401(1) 
shall  be  governed  by  the  terms  and 
conditions  of  regulations  prescribed  by 
the  Secretary  of  Veterans  Affairs: 
***** 

3.  In  §  630.1203,  a  sentence  is  added 
at  the  end  of  paragraph  (b)  and  a 
sentence  is  added  at  the  end  of 
paragraph  (e)  to  read  as  follows: 

§630.1203    Leave  entitlement. 

***** 

(b)  *   *   *  An  employee  may  not 
retroactively  invoke  his  or  her 
entitlement  to  family  and  medical  leave. 

***** 

(e)  *    *    *  Any  holidays  authorized 
under  5  U.S.C.  6103  or  by  Executive 
order  that  occur  during  the  period  in 
which  the  employee  is  on  family  and 
medical  leave  shall  be  counted  toward 
the  12-week  entitlement  to  family  and 
medical  leave. 
***** 

4.  In  §630.1206,  paragraph  (f)  is 
revised  to  read  as  follows: 


Federal  Register/ Vol.  63.  No.  156/Thursday.  August  13.  1998/Proposed  Rules 


43327 


§  630. 1 206    Notice  of  leave. 

***** 

(f)  An  agency  may  require  that  a 
request  for  leave  under  §  630.1203(a)  be 
supported  by  evidence  that  is 
administratively  acceptable  to  the 
agency. 

5.  In  §  630.1207,  the  second  sentence 
in  paragraph  (a)  is  revised  and  a 
sentence  is  added  at  the  end  of 
paragraphs  (d),  (e).  and  (g)  to  read  as 
follows: 

§630.1207    Medical  certification. 

(a)  *    *   *  Except  as  provided  in 
paragraph  (g)  of  this  section,  an 
employee  shall  provide  the  written 
medical  certification  signed  by  the 
health  care  provider  no  later  than  15 
workdays  after  the  date  the  agency 
requests  such  medical  certification. 


(d)  *   *    *  Except  as  provided  in 
paragraph  (g)  of  this  section,  an 
employee  shall  provide  the  second 
written  medical  certification  signed  by 
the  health  care  provider  no  later  than  13 
workdays  after  the  date  the  agency 
requests  such  medical  certification. 

(e)  *   *   *  Except  as  provided  in 
paragraph  (g)  of  this  section,  an 
employee  shall  provide  the  third  written 
medical  certification  signed  by  the 
health  care  provider  no  later  than  15 
workdays  after  the  date  the  agency 
requests  such  medical  certification. 
***** 

(g)  *    *    *  The  medical  certification 
signed  by  the  health  care  provider  must 
be  received  by  the  agencv  no  later  than 
15  workdays  after  the  date  the  family 
and  medical  leave  began. 


6.  In  S  630.1208.  paragraph  (1)  is 
added  to  read  as  follows: 


§630.1208 
benefits. 


Protection  of  employment  and 


(1)  An  employee  who  does  not  comply 
with  the  notification  requirements  in 
§630.1206  and  does  not  provide 
medical  certification  signed  by  the 
health  care  provider  that  includes  all  of 
the  information  required  in 
§  630.1207(b)  is  not  entitled  to  family 
and  medical  leave. 

(FR  Doc.  98-21741  Filed  8-12-98:  8:45  iim| 

BILUNG  CODE  6325-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  555 
[No.  98-77] 
RIN  1550-ABOO 

Electronic  Operations 

agency:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Supplemental  notice  of 

proposed  rulemaking. 

summary:  On  October  3,  1997,  the  Office 
of  Thrift  Supervision  (OTS)  published  a 
notice  of  proposed  rulemaking  (NPR)  to 
streamline  and  update  its  electronic 
operations  regulations.  Today's 
supplemental  notice  of  proposed 
rulemaking  (Supplemental  NPR)  seeks 
comment  on  additional  proposed  rules 
that  would  require  each  savings 
association  to  notify  OTS  before  it 
establishes  a  transactional  web  site. 
Savings  associations  that  present 
supervisory  or  compliance  concerns 
may  be  subject  to  additional  procedural 
requirements. 

DATES:  Comments  must  be  received  on 
or  before  September  14.  1998. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Polit:\ . 
Office  of  Thrift  Supervision,  1700  G 
Street.  N\V..  Washington  DC  20552; 
.■\ttention  Docket  No.  98-77.  These 
submissions  mav  be  hand-delivered  to 
1700  G  Street,  N\V.,  from  9:00  a.m.  to 
5:00  p.m.  on  business  days;  thev  mav  be 
sent  by  facsimile  transmission  to  F.AX 
Number  (202)  906-7555  or  bv  e-mail 
public. in fo@ots.treas.go\'.  Those 
commenting  by  e-mail  should  include 
their  name  and  telephone  number. 
Comments  will  be  available  for 
inspection  at  1700  G  Street,  N\V.,  irom. 
9:00  a.m.  until  4:00  p.m.  on  business 
days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Bennett.  Counsel  (Banking  and 
Finance),  (202)  906-7409;  Karen  A, 
Osterloh,  Assistant  Chief  Counsel.  (202) 
906-6639;  Paul  D.  Glenn.  Special 
Counsel.  Chief  Counsel's  Office.  (202) 
906-6203;  Paul  J.  Robin,  Program 
Analyst.  Compliance  Policy,  (202)  906- 
6648;  or  Paul  R.  Reymann,  Policv 
.Analyst,  Supervision  Policy,  (202)  906- 
5645,  Office  of  Thrift  Stipervision,  170U 
G  Street  N\V.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  3,  1997.  OTS  published  a 
notice  of  proposed  rulemaking  (NPR)  to 
streamline  and  update  its  regulations 


relating  to  electronic  operations.^  The 
NPR  followed  an  .April  2,  1997  advance 
notice  of  proposed  rulemaking  (.ANPRl 
seeking  comment  on  all  aspects  of 
banking  affected  by  electronic 
operations. - 

The  ANPR  was  designed  to  elicit 
information  to  enhance  OTS's 
understanduig  of  new  electronic 
banking  technologies  and  the  impact  of 
these  technologies  on  the  regulation  of 
Federal  savings  associations. ^  The 
ANPR  asked  a  series  of  questions 
concerning  the  types  of  restrictions  or 
requirements  OTS  should  impose  on 
electronic  operations,  including  Internet 
banking.'' 

Based  on  the  information  obtained 
through  the  .ANPR.  the  NPR  proposed  to 
amend  OTS's  electronic  operations 
regulations  to  address  advances  in 
technology  and  to  permit  prudent 
inno\ation  through  the  use  of  emerging 
technologv  b\'  Federal  savings 
associations.  The  NPR  noted  that  OTS 
would  continue  to  gain  additional 
experience  with  electronic  technology 
and  might  issue  more  specific  guidance 
regulating  particular  elements  of 
electronic  operations.'' 

The  comment  period  on  the  .NPR 
closed  on  December  2.  1997.  OTS 
recei\ed  nine  comment  letters  on  the 
NPR  from  five  Federal  savings 
associations,  two  trade  associations,  and 
two  te{.hnolog\  firms.  One  commenter 
argued  that  OTS  should  establish  a 
procedure  to  re\  lew  and  approve  new 
products  or  ser\ices.  in  order  to  prote(  t 
the  snfet\  and  soundness  of  the 
industr\',  .Another  commenter  urged 
OTS  not  to  require  a  Federal  savings 
association  to  obtain  the  OTS's  prior 
approval  before  adopting  new 
technologies  "unless  absolutelv 
ne(  essarv  to  ensure  industry-wide  safety 
and  soundness." 

.After  considering  these  comments  and 
reflecting  on  its  super\  isor\  experience 
and  know  ledge.  OTS  belie\es  that  safety 
and  soundness  and  compliance 
considerations  (  urrentlv  warrant  the 
agency  receiving  ad\'ance  notice  of 
industry  use  of  one  developing 
technology — transactional  web  sites. 
Such  web  sites  allow  savings 
association  customers  to  use  the  Internet 
to  conduct  a  wide  variet\'  of  financial 
transactions.  They  may.  however,  also 
pose  particular  securit\\  compliance, 
and  privacy  risks,  as  discussed  more 
fully  in  Part  II. .A.,  below.  The  notice 
requirement  will  enable  OTS  to  better 


'  b2  hR  51817  lOctober  3.  1997). 
-62  VK  15626  (.^priI  2.  1997). 
'See  62  FR  a;  15631  and  15'i33. 
'See  62  FR  a!  15633. 
'62  FRdl  51820. 
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assist  regulated  institutions  to  deal  with 
these  risks.  The  same  considerations 
require  that  the  Regional  Offices  have 
discretion  to  impose  additional 
requirements  in  appropriate 
circumstances. 

Because  the  safety  and  soundness  and 
compliance  considerations  are  similar 
for  state-chartered  and  federally- 
chartered  institutions,  this 
Supplemental  .\TR  proposes  to  require 
every  savings  association  to  notifv  OTS 
before  it  establishes  a  transactional  ueb 
site  and  comply  with  additional 
requirements  that  the  Reuional  Offices 
may  impose  in  appropriate 
(.ircumstances.  Since  the  ANPR  and 
\PR  did  not  specifically  discuss  these 
requirements  and  the  ANPR  and  NPR 
applied  only  to  Federal  savings 
associations,  OTS  has  concluded  that 
additional  public  comment  would  assist 
m  the  promulgation  of  a  final  rule. 

This  Supplemental  NPR  supplements, 
rather  than  supersedes  the  NPR.  OTS 
intends  to  promulgate  one  final  rule 
implenu^nting  the  N'PR  and  the 
Supplemental  NPR.  However,  rather 
than  codifving  the  final  rule  in  part  54.5 
as  OTS  had  proposed.  OTS  is  proposing 
to  codify  the  final  rule  in  a  new  part 
555.  The  reason  is  that  part  545  only 
applies  to  Federal  savings  associations 
while  the  new  requirements  proposed 
would  apply  to  all  savings  associations. 
When  OTS  publishes  the  final  rule,  it 
intends  to  take  the  provisions 
designated  as  subpart  B  to  part  545  in 
the  NPR  and  redesignate  them,  in  final 
form,  as  subpart  .\  to  the  new  part  555 
proposed  today.  As  explained  in 
proposed  4)  555.100.  subpart  A  to  part 
555  would  apply  only  to  Federal  savings 
associations,  whereas  subpart  B  to  part 
555  would  apply  to  all  savings 
associations. 

II.  Supplemental  Proposed  Provisions 

A.  Must  I  Inform  OTS  Before  I  Use 
Electronic  Means  or  Facilities? 
(Proposed  §  55 5. 300 j 

Proposed  §  555.300(a)  sets  forth  the 
general  rule  that  a  savings  association 
does  not  have  to  inform  OTS  in  advance 
when  it  plans  to  use  electronic  means 
and  facilities  e.xcept  under  two 
(ircumstances.  OTS  encourages  a 
savings  association  to  consult  with  the 
appropriate  Regional  Office  before  it 
begins  activities  using  electronic  means 
or  facilities,  even  where  not  required  to 
inform  OTS  in  advance.  As  with  other 
activities.  OTS  will  continue  to  relv  on 
its  existing  supervisory  examinations 
and  application  prot;esses  to  ensure  the 
savings  association's  ability  to  engage  in 


new  activities  in  a  safe,  sound,  secure, 
and  compliant  manner.'^ 

The  proposed  rule  contains  two 
e.xceptions  to  this  general  rule.  First, 
proposed  §  555.300(b)  would  require 
every  savings  association  to  notifv  OTS 
before  it  establishes  a  transactional  web 
site.  OTS  proposes  to  define  a 
"transactional  web  site"  for  purposes  of 
this  rule  as  an  Internet  site  that  enables 
users  to  conduct  financial  tran.sactions 
such  as  accessing  an  account,  obtaining 
an  account  balance,  transferring  funds, 
processing  bill  payments,  opening  an 
account,  applying  for  or  obtaining  a 
loan,  or  purchasing  other  products  or 
services. 

OTS  believes  that  using  a  web  site  to 
conduct  such  activities  raises  safetv  and 
soundness  and  compliance  concerns  not 
present  when  the  activities  are 
conducted  through  more  established 
technologies.  OTS  has  been,  and 
continues  to  be,  concerned  with  the 
adequacy  of  firewalls  to  prevent  hackers 
from  breaking  into  an  association's 
computer  systems  and  thereby 
jeopardizing  the  association's  security.^ 
However,  OTS  is  also  concerned  about 
other  operational  and  compliance  risks 
presented  by  Internet  banking  and 
intends  to  increase  its  monitoring  of 
web  sites  for  compliance  with 
disclosure  laws  and  regulations. 


"OTS  review.^  the  safety  and  soundnes.s  of  new 
activities,  the  appropriateness  of  the  internal 
controls  and  security  precautions,  and  compliance 
with  applicable  laws  and  regulations  on  a  case-by- 
case  and  institution-by-institution  basis  in 
connection  with  applications  and  through  the 
examination  process.  For  institutions  subject  to  an 
application  process  (e.^..  de  novo  applications). 
these  initial  safety  and  soundness  and  compliance 
determinations  will  be  made  in  the  application 
review,  .^fter  application  approval  or  where  no 
application  is  required,  safety  and  soundness  and 
compliance  will  generally  be  assessed  as  a  part  of 
the  examination  process.  This  process  will  review 
and  assess  the  institution's  identification  of  risks  of 
the  activity,  the  steps  it  has  taken  to  mitigate  these 
risks,  the  testing  it  has  undertaken  to  ensure  safetv 
and  soundness,  and  its  compliance  monitoring 
process. 

'Statistics  from  the  United  States  Senate's 
Permanent  Investigations  Subcommittee  indicate 
that  banking,  insurance  and  securities  firms 
collectively  lost  more  than  S800  million  in  1996  to 
computer  crimes.  This  figure  is  e.xpected  to  grow  as 
more  financial  services  firms  conduct  business  over 
the  Internet.  Susana  Schwartz.  Internet  Secuntv 
The  Bane  of  Electronic  Commerce^.  22  Insurance  St 
Technology  40  (Sept.  1997).  A  1996  survey  by  the 
Computer  Security  Institute  and  the  Kederal  Bureau 
of  Investigations  found  that  of  428  corporations, 
government  agencies,  financial  institutions,  and 
universities  surveyed.  5i  percent  reported  having 
been  victims  of  computer  viruses  and  42  percent' 
acknowledged  unauthorized  use  of  their  computer 
systems  in  the  prior  12  months.  Id  In  1995.  the  FB! 
estimated  that  computer  criminals  cost  United 
States  businesses  S7.5  billion  a  vear.  Losses  ranged 
from  outright  industrial  espionage  and  willful 
destruction  of  files  and  data  to  the  cost  of  fixing 
security  problems.  David  U.  Freedman  et  al . 
Cracker.  122  U.S.  News  St  World  Report  56  (June 
2.  1997). 


Additionally,  OTS  is  concerned  about 
protecting  the  privacy  of  individuals 
submitting  information  (or  about  whom 
information  has  been  submitted).**  The 
collection  of  baseline  information  on 
transactional  web  sites  is  an  important 
and  integral  part  of  OTS  efforts  to 
enhance  its  supervision  of  Internet 
banking  activities. 

While  collecting  this  information  will 
impose  a  minimal  burden  on  savings 
associations,  it  will  also  allow 
individual  associations,  and  the 
industry  as  a  whole,  to  reap  important 
benefits.  OTS  will  be  better  able  to  assist 
associations  that  are  contemplating  or 
already  conducting  Internet  operations 
to  identify  and  address  the  risks  that 
accompanying  such  activities.  This  will 
help  institutions  avoid  problems  and 
protect  consumers.  The  information  will 
also  broaden  the  agency's  awareness  of 
trends  in  Internet  banking  operations, 
which  it  can  share  with  institutions. 

At  this  time,  OTS  is  not  proposing  to 
require  a  notice  under  §  555.300(b)  for 
any  activities  using  electronic  means  or 
facilities  other  than  transactional  web 
sites.  For  example,  a  savings  association 
would  not  be  required,  under  this 
paragraph,  to  notify  OTS  before  it 
establishes  an  informational  web  site 


"OTS  has  been  studying  compliance  and  privacy 
issues  relating  to  savings  association  web  sites  and 
notes  that  a  number  of  industry  and  governmental 
studies  have  reported  on  these  issues.  For  example, 
two  recent  indu>lry  studies  reported  a  significant 
number  of  potential  violations  of  advertising  and 
disclosure  requirements  on  the  web  sites  of  banks 
and  other  financial  service  providers,  though  these 
studies  did  not  focus  on  savings  associations.  The 
identified  problems  included  failure  to;  (1)  use  the 
term  "annual  percentage  rate"  or  ".\PR"  and 
provide  advertising  (fisclosures  required  bv 
Regulation  Z  (Truth  in  Lending  .Act).  (2)  include  the 
Equal  Housing  Lender  logotype  and  legend  as 
required  by  the  Fair  Housing  Act.  (3)  post  annual 
percentage  yields  as  required  by  the  Truth  In 
Savings  Act.  and  (4)  provide  disclaimers  that  non- 
insured  products  are  not  insured  bv  the  Feiieral 
Deposit  Insurance  Corporation  as  required  bv  FDIC 
regulations.  Sec  Richard  Insley.  Click  Here  To 
Violate  the  Law  (visited  July  30.  1998)  <http:// 
www.moneypage.com 'features' 
RegZVVebsiteViolations.htm>:  Jo  .'\nn  S.  Barefoot. 
Don '(  Get  You  Compliance  Hecord  Tangled  in  the 
Web.  ABA  Banking  Journal  26-30  (June  1998). 
Similarly,  a  recent  Federal  Trade  Commission 
report  included  an  analysis  of  125  web  sites 
operated  by  financial  service  providers.  It  found 
that  while  97  percent  of  the  sites  collected  personal 
information,  only  17  percent  of  those  sites 
contained  appropriate  disclosures  such  as  a  privacy 
policy  notice  or  an  information  practice  statement. 
See  Federal  Trade  Commission.  Privacy  Online:  A 
Report  to  Congress  (June  1998)  at  22.  24.  27. 

The  industry  and  FTC  reports  identified  onlv 
those  compliance  problems  that  could  be  readily 
ob.served  'dv  viewing  the  web  site.  These  studies 
rai.se  serious  and  legitimate  concerns  regarding  both 
informational  and  transactional  web  sites.  Because 
savings  associations  could  perform  a  broad  range  of 
activities  throvigh  transactional  web  sites.  OTS 
believes  that  tran.sdctionai  web  sites  are  likely  to 
raise  other  more  complex  compliance  and  privacy 
issues,  in  addition  to  those  identified  in  the  .studies. 
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(i.e.,  a  non-transactional  web  site)  such 
as  a  web  site  limited  to  advertising  and 
fee  and  rate  posting.'  OTS,  however, 
expects  savings  associations  to  inform 
the  Regional  Office  of  the  informational 
web  site  address  (the  Uniform  Resource 
Locator  or  "URL").'°  This  will  assist 
OTS  to  obtain  the  information  it  needs 
for  efficient  supervision,  particularly  in 
the  comphance  area."  As  technologies 
emerge,  OTS  may  revise  the  rule  to 
require  notice  of  activities  other  than 
establishing  a  transactional  web  site.  As 
technologies  mature  and  the  industry 
and  OTS  gain  additional  experience, 
OTS  may  revise  the  rule  to  no  longer 
require  notice  before  establishing  a 
transactional  web  site. 

Second,  a  filing  may  also  be  required 
in  the  circumstances  described  in 
proposed  §  555.300(c).  If  the  OTS 
Regional  Office  has  informed  a  savings 
association  of  supervisory  or 
compliance  concerns  that  may  affect  the 
savings  association's  use  of  electronic 
means  or  facilities,  the  savings 
association  must  follow  any  additional 
procedures  the  Regional  Office  has 
imposed  in  writing. 

B.  How  Do  I  Notify  OTS?  (Proposed 
§555.310) 

Proposed  §  555.310  describes  the 
notice  procedures  applicable  to  notices 
required  by  §  555.300(b).  Because 
establishing  a  transactional  web  site  is 
the  only  activity  that  would  require 
such  a  notice,  the  notice  procedures 
have  been  tailored  to  that  activity. 

Proposed  §  555.310(a)  would  require  a 
savings  association  to  provide  a  UTitten 
notice  to  the  appropriate  Regional  Office 
at  least  30  days  before  establishing  a 
transactional  web  site.  OTS  does  not 
propose  to  prescribe  any  particular  form 
for  the  notice,  but  contemplates  that  it 
may  be  brief.  The  proposed  regulation 
would  simply  require  that  a  savings 
association  describe  the  transactional 
web  site,  indicate  the  date  the 


'Of  course,  before  a  savings  association  could 
change  an  informalional  web  site  to  a  transactional 
web  site  by  adding  features  enabling  users  to 
conduct  financial  transactions  on  the  web  site,  the 
savings  association  would  have  to  file  a  notice  with 
OTS. 

'"OTS  is  currently  considering  whether  to  require 
this  information  as  part  of  the  Thrift  Financial 
Report  reporting  process. 

' '  OTS  is  aware  that  the  advertising  and 
disclosure  problems  identified  by  the  industry 
studies  cited  in  footnote  8  above  apply  equally  to 
transactional  and  informational  web  sites.  OTS 
believes,  however,  that  the  need  for  advance  notice 
is  greater  where  such  concerns  are  combined  with 
the  other  compliance,  security,  and  privacy  issues 
applicable  to  transactional  web  sites.  To  minimize 
regulatory  burden.  OTS  is  proposing  to  limit  the 
advance  notice  requirement  to  transactional  web 
sites.  However.  OTS  will  continue  to  examine  both 
types  of  web  sites  for  operational  and  compliance 
problems. 


transactional  web  site  will  become 
operational,  and  list  a  contact  familiar 
with  the  deployment,  operation,  and 
security  of  the  transactional  web  site. 
Upon  receipt  of  the  notice,  the  Regional 
Office  may  determine  that  additional 
information  is  required  to  ensure  that 
the  savings  association  will  operate  the 
transactional  web  site  in  a  safe,  sound, 
secure,  and  compliant  manner. 

A  typical  notification  might  include  the 
following  text: 

[Name  of  savings  association]  plans  to 
establish  a  transactional  web  site  on  the 
Internet  at  [URL].  It  will  be  operational  on 
[Date].  The  site  will  contain  mortgage  loan 
applications  that  can  be  transmitted  securely 
to  our  loan  processing  office.  For  further 
information  contact:  [Name  at  telephone 
number,  e-mail]. 

This  notification  requirement  would 
further  the  approach  in  the  ANPR  and 
NPR  by  facilitating  OTS's  ability  to 
obtain  information  on  the  industr\''s  use 
of  transactional  web  sites.  It  would  also 
efficiently  allow  OTS  to  keep  abreast  of 
significant  changes  in  the  way  particular 
savings  associations  interact  with  their 
existing  or  potential  customers  to  enable 
OTS  to  issue  appropriate  guidance. 
Finally,  it  would  respond  to  the  concern 
raised  by  the  comments  on  the  NPR  that 
OTS  should  be  vigilant  about  new 
electronic  operations  raising  safety  and 
soundness  concerns,  by  assisting  OTS  to 
supervise  effectively  the  electronic 
operations  of  savings  associations. 

Proposed  §  555.310(b)  contains  a 
transition  provision  applicable  to  the 
notice  requirement  in  §  555.310(a).  It 
provides  that  if  a  savings  association 
established  a  transactional  web  site  after 
the  date  of  its  last  regular  onsite  OTS 
safety  and  soundness  examination  but 
before  the  effective  date  of  the  final  rule. 
it  would  have  to  file  a  notice  describing 
its  activity  within  30  days  from  the 
effective  date  of  the  final  rule.  OTS 
notes  that  if  a  savings  association  began 
the  activity  before  its  last  regular  onsite 
OTS  safety  and  soundness  examination, 
§  555.310  would  not  apply  to  that 
activity. 

III.  Request  for  Cominents 

OTS  invites  comments  on  all  aspects 
of  this  Supplemental  NPR,  but  requests 
that  commenters  limit  their  comments 
to  new  matters  raised  by  this 
Supplemental  NPR,  rather  than  matters 
addressed  in  the  NPR.  OTS  solicits 
specific  comment  on  the  following 
questions: 

1.  Should  OTS  require  a  notice  before 
an  association  establishes  a 
transactional  web  site?  Why  or  why  not? 

2.  Is  OTS's  proposed  definition  of  a 
"transactional  web  site"  appropriate' 
Are  there  alternative  terms  or 


definitions  that  are  commonly  used  and 
understood  in  the  industry  that  should 
be  substituted?  Is  the  difference  between 
a  transactional  web  site  and  an 
informational  web  site  clear  and 
appropriate? 

3.  should  OTS  require  a  notice  for 
any  other  activities  such  as  establishing 
any  type  of  web  site  on  an  in-house 
ser\'er.  providing  e-mail  access  for  the 
public,  or  collecting  personal 
information  through  an  interactive  web 
site  tool  such  as  a  mortgage  calculator? 

4.  What  information  should  be 
required  in  the  notice  filed  with  OTS? 
Should  GTS  require  the  savings 
association  to  provide  additional 
information  such  as;  (a)  how  it  will 
conduct  an  activity,  including 
descriptions  of  securitv  and  internal 
controls  (e.g.,  the  encryption  level  used, 
the  testing  that  has  been  performed),  or 
(b)  how  it  will  ensure  compliance  with 
laws  and  regulations  (e.g..  disclosure 
requirements)? 

5.  Is  it  appropriate  for  OTS  to  require 
the  notification  30  days  before  a  savings 
association  begins  an  activity? 

IV.  Executive  Order  12866 

The  Director  of  OTS  has  determined 
that  this  proposed  rule  does  not 
constitute  a  "significant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866. 

V.  Paperwork  Reduction  Act  of  1995 

OTS  invites  comment  on: 
Whether  the  proposed  information 
collection  contained  in  this  proposal  is 
necessary  for  the  proper  performance  of 
OTS's  functions,  including  whether  the 
information  has  practical  utility; 

(1)  The  accuracy  of  OTSs  estimate  of 
the  burden  of  the  proposed  information 
collection; 

(2)  yVays  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected: 

(3)  Ways  to  minimize  the  burden  of 
the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

(4)  Estimates  of  capital  and  start-up 
costs  of  operation,  maintenance  and 
purchases  of  services  to  provide 
information. 

Respondents  are  not  required  to 
respond  to  this  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number. 

The  collection  of  information 
requirements  contained  in  this  proposal 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
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3507(d)).  Comments  on  the  collections 
of  information  should  be  sent  to  the 
Offii.e  of  MaiiaiJement  nnd  Budget. 
Paperwork  Reduction  Projetl  (15,50). 
Washington.  DC  20503.  with  copies  to 
the  Regulations  and  Legislation 
Division.  Chief  Counsel's  Office,  Office 
of  Thrift  Supervision.  1700  G  Street, 
.\VV..  Washington.  DC  20552. 

The  collection  of  information 
requirements  in  this  proposed  rule  are 
found  in  12  CFR  555.300  and  555.310. 
GTS  requires  this  information  for  the 
proper  supervision  of  electronic 
operations  by  savings  associations.  The 
likely  respondents/recordkeepers  are 
savings  associations. 

Estimntt'd  nvemge  annual  burden 
hours  per  respondent:  2  hours. 

Estimated  number  nf  respondents: 
inn  respondents. 

E>t:!nated  total  annual  reporting 
burden:  200  hours. 

Start  up  costs  to  respondents:  None. 

VI.  Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibilitv  .Act.  OTS  certifies 
tliat  this  proposed  rule  will  not  have  a 
significant  impact  on  a  substarUial 
number  of  small  entities,  hi  conjunction 
with  the  NPR.  this  Supplemental  NPR 
should  make  it  easier  for  savings 
associations,  including  small 
institutions,  to  engage  in  electronic 
operations.  While  it  imposes  a  notice 
requirement  on  sa\ings  associations 
using  one  particular  t\pe  of  electronic 
means  or  facility  (i.e..  a  transactional 
web  site)  and  allows  Regional  Office  to 
mipose  case-hy-case  restrictions  for 
supervisory  or  compliance  reasons. 
these  requirements  are  the  minimum 
necessary  for  proper  supervision,  and 
should  not  have  a  significant  impact  on 
a  substantial  number  of  small 
mstitutions. 

VII.  Infunded  .Mandates  Act  of  1995 

Sf(.rion  202  of  the  fnfunded 
Mandates  Reform  Act  of  1995.  Pub.  L. 
104-4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO  million  or  more 
in  any  one  year.  It  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatorv 
alternatives  before  promulgating  a  rule. 
OTS  has  determined  that  the  proposed 
rule  will  not  result  in  expenditures  by 
state,  local,  or  tribal  go\  urnments  or  bv 
the  private  sector  of  S 100  million  or 


more.  Accordingly,  this  rulemaking  is 
not  subject  to  section  202  of  the 
Unfunded  Mandates  Act. 

List  of  Subjects  12  CFR  Part  555 

Accounting.  Consumer  protection. 
Credit.  Electronic:  hinds  transfers. 
Investments.  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

Accordingly,  the  Office  of  Thrift 
Supervision  proposes  to  amend  chapter 
V,  title  12  of  the  Code  of  Federal 
Regulations  by  adding  part  555  as  set 
forth  below: 

PART  555— ELECTRONIC 
OPERATIONS 

Sec. 

555  100     U'hnt  does  this  part  cio'' 

Subpart  A — Authority  of  Federal  Savings 
Associations  To  Conduct  Electronic 
Operations  [Reserved] 

Subpart  B — Requirements  Applicable  to  All 
Savings  Associations 

555.  JOU     .Must  I  inform  OTS  before  I  use 

electronic  means  or  facilities? 
555. :nO  How  do  i  notify  OTS' 

Authority:  12  I'SC.  1462a.  146J.  1464. 

§555.100    What  does  this  part  do? 

Subpart  A  of  this  part  describes  how 
a  Federal  savings  association  may 
provide  products  and  services  through 
electronic  means  and  facilities.  Subpart 
B  of  this  part  contains  requirements 
applicable  to  all  savings  associations. 

Subpart  A— Authority  of  Federal 
Savings  Associations  to  Conduct 
Electronic  Operations  [Reserved] 

Subpart  B — Requirements  Applicable 
to  All  Savings  Associations 

§  555.300    Must  I  inform  OTS  before  I  use 
electronic  means  or  facilities? 

(a)  General.  A  savings  association 
("■you")  are  not  required  to  inform  OTS 
before  you  use  electronic  means  or 
facilities,  except  as  provided  in 
paragraphs  (b)  and  (c)  of  this  section. 
OTS  encourages  you  to  consult  with 
your  Regional  Ofhce  before  vou  engage 
in  activities  using  electronic  means  or 
facilities  in  circumstances  not  covered 
by  paragraphs  (b)  or  (c)  of  this  section. 

(b)  .'^r/;V//ie.s  requiring  advance 
notice.  You  must  file  a  written  notice  as 
described  in  §555.310  before  \ou 
establish  a  transactional  web  site.  A 
transactional  web  site  is  an  Internet  site 
that  enables  u.sers  to  conduct  financial 
transactions  such  as  accessing  an 
account,  obtaining  an  account  balance, 
transferring  funds,  processing  bill 
payments,  opening  an  account.  apnK  ing 


for  or  obtaining  a  loan,  or  purchasing 
other  products  or  ser\ices. 

(c)  Other  procedures.  If  the  OTS 
Regional  Office  has  informed  you  of  any 
supervisory  or  compliance  concerns  that 
may  affect  your  use  of  electronic  means 
or  facilities,  you  must  follow  any 
procedures  it  has  imposed  in  writing. 

§555.310     How  do  I  notify  OTS? 

(a)  Xotice  requirement.  You  must  file 
a  written  notice  with  the  appropriate 
Regional  Office  at  least  30  days  before 
you  establish  a  transactional  web  site. 
The  notice  must  do  three  things: 

(1)  Describe  the  transactional  web 
site. 

(2)  Indicate  the  date  the  transactional 
web  site  will  become  operational. 

(3)  List  a  contact  familiar  with  the 
deployment,  operation,  and  security  of 
the  transactional  web  site. 

(b)  Transition  provision.  If  you 
established  a  transactional  web  site  after 
the  date  of  your  last  regular  onsite  OTS 
safety  and  soundness  examination  but 
before  [Effective  date  affinal  rule],  vou 
must  file  a  notice  describing  your 
activity  by  \30  days  after  effective  date 
of  final  rule]. 

Dated:  August  7.  1998. 

By  the  Office  of  Thrift  Super\-ision. 
Ellen  Seidman, 
Director 

|FR  Doc.  98-21704  Filed  8-12-98:  8:45  am] 
BILLING  CODE  6720-01-P 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  120 

Business  Loan  Program 

agency:  Small  Business  Administration 

(SBA). 

ACTION:  Notice  of  intent  to  reopen 

comment  period  for  7(a)  lenders. 

SUMMARY:  On  May  5,  1998,  in  63  FR 

24753.  SBA  published  a  proposed  rule 
implementing  Pub.  L.  104-208  and  Pub. 
L.  105-135  with  respect  to  SBA 
financing  in  the  504  program,  and 
clarifying  existing  regulations.  The 
comment  period  ended  on  July  6,  1998. 
This  notice  reopens  the  comment  period 
for  30  days  to  allow  7(a)  lenders  to 
comment  on  the  proposed  rule's  change 
to  13  CFR  §  120.111  on  Eligible  Passive 
Companies.  The  SBA  is  not  reopening 
or  extending  the  comment  period  of  the 
proposed  rule  for  other  issues  or  parties. 
DATES:  This  notice  reopens  the  comment 
period  as  of  August  13,  1998.  Comments 
on  the  proposed  regulation  published 
on  .May  5,  1998,  in  63  FR  24753,  must 
be  submitted  on  or  before  September  14. 
1998. 
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ADDRESSES:  Comments  on  the  proposed 
regulation  published  on  May  5,  1998.  in 
63  FR  2475.3,  should  be  mailed  to  Jane 
Palsgrove  Butler.  Acting  Associate 
Administrator  for  Financial  Assistance. 
Small  Business  Administration,  409 
Third  Street,  S.VV.,  Washington,  D.C. 
20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Dovvd,  202-205-6660. 
SUPPLEMENTARY  INFORMATION:  On  May  5. 
1998,  in  63  P^R  24753,  SBA  published  a 
proposed  rule  implementing  Pub.  L. 
104-208  and  Pub.  L.  105-135  with 
respect  to  SBA  financing  in  the  504 
program,  and  clarifying  existing 
regulations.  The  comment  period  ended 

on  luly  6,  1998. 

The  preamble  to  the  proposed  rule 
indicated  that  the  rule  applied  primarily 
to  the  504  program.  However,  the 
proposed  rule  also  amended  13  CFR 
§  120.111  to  allow  an  Eligible  Passive 
Company  to  lease  property  to  multiple 
unrelated  operating  companies.  This 
section  applies  not  only  to  participants 
in  the  504  program,  but  also  to 
participants  in  the  7(a}  program. 

SBA  now  requests  lenders 
participating  in  the  7(a)  program  to 
comment  on  the  proposed  rule's  change 
to  13  CFR  §  120.111.  For  that  reason, 
SBA  is  reopening  the  comment  period 
for  30  days  to  accommodate  the 
comments  of  7(a)  lenders.  The  SBA  is 
not  reopening  or  extending  the 
comment  period  of  the  proposed  rule  for 
other  issues  or  parties  not  identified 
above.  It  is  unneces.sary  to  resubmit 
comments  previously  submitted 
regarding  the  proposed  rule. 

Dated:  August  6.  1998. 
Jane  Palsgrove  Butler, 

Associate  Administrator  for  Financial 
Assistance  (A). 

|FR  Doc.  98-21781  Filed  8-12-98;  8:45  am] 
BILLING  CODE  8025-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-214-AD] 

RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146-1 00 A, 
-200A,  and  -300A  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 


directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  BAe 
146-lOnA.  -200,^,  and  -300A  series 
airplanes.  This  proposal  would  require 
either  a  one-time  non-destruc:ti\'e  test 
(NDT)  or  a  visual  inspection  for 
cracking  of  the  fuselage  skin  in  the 
vicinity  of  frame  29  between  stringers 
12  and  13,  and  repair,  if  necessary.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  fatigue 
cracking  of  the  fuselage  skin  in  the 
specified  area,  which  could  result  in 
reduced  structural  integrity  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
September  14,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention;  Rules  Docket  No.  98-NM- 
214-AD,  1601  Lind  Avenue,  S\V., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9;00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
AI(R)  American  Support.  Inc..  13850 
Mclearen  Road,  Herndon,  Virginia 
20171.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager. 
International  Branch.  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  F.'XA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknou  ledge  receipt  of  their  comments 
subnntted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-214-AD."  The 
post(,ard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  .NPRMs 

.Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  .Airplane  Directorate, 
ANM-114,  Attention:  Rules  Do(.ket  No. 
98-NM-214-AD.  1601  Lmd  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  .Authority  (C.A.A), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  notified  the  F.A.A 
that  an  unsafe  (  ondition  may  exist  on 
certain  British  .Aerospace  Model  B.Ae 
146-lOO.A.  -200A.  and  -300.A  series 
airplanes.  The  CAA  advises  that  it  has 
received  reports  that,  during  routine 
inspections,  fatigue  cracking  was  found 
in  the  vicinity  of  frame  29  between 
stringers  12  and  13  of  the  fuselage  skin. 
The  exact  cause  of  the  cracking  in  this 
area  has  not  yet  been  determined.  Such 
fatigue  c;rat;king.  if  not  corrected,  could 
result  in  reduced  structural  integrity  of 
the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  British 
Aerospace  Service  Bulletin  SB. 53-144, 
dated  .April  27.  1998.  which  describes 
procedures  for  performing  either  a  one- 
time non-destructive  test  (NDT)  or  a 
visual  inspection  for  cracking  of  the 
fuselage  skin  in  the  vicinity  of  frame  29 
between  strintjers  12  and  13.  and  repair. 
if  necessary.  The  CAA  classified  this 
service  bulletin  as  mandator)'  and 
issued  British  airworthiness  directive 
005-04-98  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  l"nited  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  .■*,',  iation 
Regulations  (14  CFR  .,1.29)  and  the 
applicable  bilateral  airworthiness 
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agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessarv 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  un.safe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
vvhi(  h  time  the  FAA  may  consider 
further  rulemaking. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  cracking  conditions,  this 
proposal  would  require  the  repair  of 
those  conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
either  the  FAA.  or  the  C,-\A  (or  its 
delegated  agent).  In  light  of  the  type  of 
repair  that  would  be  required  to  address 
the  identified  unsafe  condition,  and  in 
consonance  with  existing  bilateral 
airworthiness  agreements,  the  FA.-\  has 
determined  that,  for  this  proposed  AD. 
a  repair  approved  by  either  the  FAA  or 
the  CAA  would  be  acceptable  for 
compliance  with  this  proposed  AD. 

Operators  should  further  note  that  the 
service  bulletin  recommends 
accomplishing  the  inspection  prior  to 
reaching  a  certain  threshold,  or  within 
a  specified  grace  period,  "whichever 
occurs  earliest."  However,  this  proposed 
AD  would  specify-  that  the  actions 
would  be  required  to  be  accomplished 
at  the  later  of  these  two  times  to  prevent 
unnecessary  grounding  of  airplanes. 

Cost  Impact 

The  FAA  estimates  that  2.1  airplanes 
of  U.S.  registrv  would  be  affected  bv  this 
proposed  AD. 

For  operators  that  elect  to  accomplish 
the  proposed  visual  inspection  rather 
than  the  non-destructive  test,  it  would 
take  appro.ximately  6  work  hours  per 
airplane  to  accomplish  it.  at  an  average 
labor  rate  of  S60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 


proposed  visual  inspection  on  U.S. 
operators  is  estimated  to  be  $360  per 
airplane. 

For  operators  that  elect  to  accomplish 
the  proposed  non-destructive  test  rather 
than  the  visual  inspection,  it  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  it,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  non-destructive  test  on  U.S. 
operators  is  estimated  to  be  S480  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  .AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  if  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  bv 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
.safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 


Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace  Regional  Aircraft 

(Formerly  British  Aerospace  Regional 
Aircraft  Limited,  Avro  International 
Aerospace  Division;  British  Aerospace, 
PLC;  British  Aerospace  Commercial 
Aircraft  Limited):  Docket  98-N'M-214- 
AD. 

Applicability:  Model  BAe  146-100.-\, 
-200A,  and  -;iOOA  series  airplanes,  as  listed 
in  British  Aerospace  Service  Bulletin  ,SB.53- 
144,  dated  April  27,  1998;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  .-\D. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  fuselage  skin  in  the  vicinity  of  frame  29 
between  stringers  12  and  13,  which  (ould 
result  in  reduced  structural  integrity  of  the 
airplane,  accomplish  the  following: 

(a)  Perform  either  a  one-time  non- 
destructive test  (NDT)  or  a  one-time  detailed 
visual  inspection  for  cracking  of  the  fuselage 
skin  in  the  vicinity  of  frame  29  between 
stringers  12  and  13.  in  accordance  with 
British  Aerospace  .Service  Bulletin  SB.53- 
144,  dated  April  27,  1998.  at  the  time 
specified  in  paragraph  (a)(1).  (a)(2).  (a)(3).  or 
(a)(4)  of  this  AD.  as  appliciable. 

(1)  For  airplanes  identified  in  paragraph 
l.D.(l)(a)  of  the  service  bulletin:  Inspect  prior 
to  the  accumulation  of  12.000  total  flight 
cycles,  or  within  1.000  flight  cycles  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

(2)  For  airplanes  identified  in  paragraph 
l.D.(l)(b)  of  the  service  bulletin:  Inspect  prior 
to  the  accumulation  of  16.000  total  flight 
cycles,  or  within  1.200  flight  cycles  after  the 
effective  date  of  this  AD.  whichever  occurs 
later. 

(3)  For  airplanes  identified  in  paragraph 
l.D.(l)(c)  of  the  service  bulletin:  Inspect  prior 
to  the  accumulation  of  13,500  total  flight 
cycles,  or  within  1.000  flight  cycles  after  the 
effective  date  of  this  AD.  whichever  occurs 
later. 

(4)  For  airplanes  identified  in  paragraph 
l.D.(l)(d)  of  the  service  bulletin:  Inspect 
prior  to  the  accumulation  of  22,000  total 
flight  cycles,  or  within  1,400  flight  cycles 
after  the  effective  date  of  this  AD.  whichever 
occurs  later. 
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(b)  If  no  cracking  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD.  no  further  action  is  required  by  this  AD. 

(c)  If  anv  cracking  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD.  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by 
either  the  Manager.  Internationa!  Branch. 
ANM-116.  F\.\.  Transport  Airplane 
Directorate;  or  the  Civil  Aviation  Authority 
(or  its  delegated  agent). 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  F.\.\  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-ne. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  005-04-98. 

Issued  in  Renton,  Washington,  on  August 
6,  1998. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen-ice 
|FR  Doc.  98-21659  Filed  8-12-98  8;45  am! 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-203-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Short 
Brothers  Model  SD3-30,  SD3-60,  SD3- 
60  SHERPA,  and  SD3  SHERPA  Series 
Airplanes;  Short  Brothers  Model  SD3- 
30  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
SD3-30,  SD3-60,  SD3-60  SHERPA,  and 
SD3  SHERPA  series  airplanes.  This 
proposal  would  require  repetitive  visual 
inspections  of  the  flap  levers  and 
bracket  assembly  of  the  inner  flap  sub- 
assembly of  the  left  and  right  wings  to 


detect  certain  discrepancies;  and 
corrective  actions,  if  necessary.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  failure  of 
the  levers  and  bracket  assemblv,  which 
could  result  in  uncommanded  retraction 
of  the  inner  flap  assembly  and 
consequent  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  bv 
September  14.  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  98-NM- 
203-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  e.xcept 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Short  Brothers,  Airworthiness  & 
Engineering  Qualitv,  P.O.  Box  241, 
Airport  Road.  Belfast  BT3  9DZ. 
Northern  Ireland.  This  information  may 
be  examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SVV.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch.  ANM-116.  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulator^',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 


concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conimenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-203-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  (;opy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114.  .-Mtention:  Rules  Docket  No. 
98-NM-203-AD.  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055^056 

Discussion 

The  Civil  .Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  notified  the  FAA 
that  nn  unsafe  condition  mav  exist  on 
all  Short  Brothers  Model  SD3-30.  SD3- 
60.  SD3-60  SHERPA.  and  SD3  SHERPA 
series  airplanes.  The  CAA  advises  that, 
during  an  inspection,  evidence  of 
corrosion,  cracking,  and  protective 
coating  breakdown  was  detected  on  the 
levers  and  bracket  assembly  of  the  inner 
flap  sub-assembly  of  the  left  and  right 
wings.  Investigation  revealed  that  the 
discrepancies  may  have  been  initiated 
by  incorrect  rigging  of  the  fiaps  Such 
discrepancies,  if  not  corrected,  could 
result  in  failure  of  the  levers  and  bracket 
assembly,  which  could  result  in 
uncommanded  retraction  of  the  inner 
flap  assembly  and  consequent  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Shorts  has  issued  the  following 
service  bulletins,  all  dated  Januarv  14. 
1997: 

•  SD360-27-26  (for  Model  SD3-60 
series  airplanes); 

•  SD360  Sherpa  27-1  (for  Model 
SD3-60  SHERPA  series  airplanes); 

•  SD3  Sherpa  27-2  (for  Model  SD3 
SHERPA  series  airplanes);  and 

•  SD3-27-36  (for  Model  SD3-30 
series  airplanes). 

These  service  bulletins  describe 
procedures  for  repetitive  visual 
inspections  of  the  flap  levers  and 
bracket  assembly  of  the  inner  flap  sub- 
assembly of  the  left  and  right  wings  to 
detect  discrepancies  (i  e..  corrosion, 
cracking,  protective  coating  breakdown, 
and  inadequate  clearances  between  the 
forward  face  of  the  lower  levers  and  the 
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bracket  web):  and  c:orrective  actions,  if 
necessary.  The  corrective  actions 
include  renewal  of  protective  coating, 
removal  of  corrosion  and  cracking 
within  acceptable  limits,  replacement  of 
discrepant  parts  with  new  parts,  and  re- 
rigging  of  the  inner  flap  system. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  CAA 
classified  these  service  bulletins  as 
mandatory  and  issued  British 
airworthiness  directives  008-01-97, 
010-01-97,  011-01-97. and  009-01-97 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  99  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  5  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  S60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $29,700,  or 
S300  per  airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action'" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  110.14,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DtRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701, 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Short  Brothers  PLC:  Docket  98-NM-203-AD. 

Applicabilitv:  All  Model  SD3-30.  SD3-€0, 
SD3-60  SHERPA,  and  SD3  SHERPA  series 
airplanes,  certificated  in  any  category'. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subiect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 


The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  levers  and  bracket 
assembly,  which  could  result  in 
uncommanded  retraction  of  the  inner  flap 
assembly  and  consequent  reduced 
controllability  of  the  airplane: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD:  Perform  a  visual  inspection  of  the 
levers  and  bracket  assembly  of  the  inner  flap 
sub-assembly  of  the  left  and  right  wings  to 
detect  discrepancies  (i.e..  corrosion,  cracking, 
protective  coating  breakdown,  and 
inadequate  clearances  between  the  forward 
face  of  the  lower  levers  and  the  bracket  web), 
in  accordance  with  the  applicable  Shorts 
service  bulletin  specified  below,  all  dated 
januarv  14.  1997: 

•  SD360-27-26  (for  Model  SD3-60  series 
airplanes): 

•  SD360  Sherpa  27-1  (for  Model  ,SD3-60 
SHERPA  series  airplanes): 

•  SD3  Sherpa  27-2  (for  Model  SD3 
SHERPA  series  airplanes);  and 

•  SD3-27-36  (for  Model  SD3-30  series 
airplanes). 

(1)  If  no  discrepancy  is  detected,  repeat  the 
visual  inspection  thereafter  at  intervals  not  to 
exceed  4,800  flight  hours  or  24  months, 
whichever  occurs  earlier, 

(2)  if  any  discrepancy  is  detected,  prior  to 
further  flight,  rework  the  affected  area,  and 
accomplish  follow-on  corrective  actions,  in 
accordance  with  the  applicable  service 
bulletin. 

(i)  If  the  reworked  parts  remain  within  the 
allowable  rework  limits  specified  in  the 
applicable  service  bulletin,  repeat  the  visual 
inspection  of  the  levers  and  bracket  assembly 
thereafter  at  intervals  not  to  exceed  1.200 
flight  hours  or  6  months,  whichever  occurs 
earlier. 

(ii)  If  any  reworked  part  is  outside  the 
allowable  rework  limits  specified  in  the 
applicable  service  bulletin,  prior  to  further 
flight,  replace  the  reworked  part  with  a  new 
part.  Thereafter,  repeat  the  inspection  at 
intervals  not  to  exceed  4,800  flight  hours  or 
24  months,  whichever  occurs  earlier. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21,197  and  21,199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21,197  and  21.199)  to  operate  the  airplane  to 
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a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directives  008-01- 
97,  010-01-97,  011-01-97,  and  009-01-97. 

Issued  in  Renton.  Washington,  on  August 
6,  1998. 

Darrell  M,  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc.  98-21658  Filed  8-12-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  9S-NM-175-AD] 

RIN2120-AA64 

Airwoilhiness  Directives;  Aerospatiale 
Model  ATR42  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Aerospatiale  Model  ATR42-300  and 
-320  series  airplanes,  that  currently 
requires  a  one-time  inspection  of  the 
main  landing  gear  (MLG)  actuator  fitting 
bolt  holes  for  correct  alignment,  and 
rework  of  the  fitting  surface  and  bolt 
replacement,  if  necessary.  This  action 
would  require  replacement  of  the  MLG 
actuator  fitting  bolts  with  new, 
improved  bolts.  This  action  also  would 
revise  the  applicability  of  the  existing 
AD.  This  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority-  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  of  the 
MLG  actuator  fitting  bolts,  which  could 
result  in  the  inability  to  retract  the  MLG 
and  attain  an  adequate  climb  gradient. 
DATES:  Comments  must  be  received  by 
September  14,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
175-AD,  1601  Lind  Avenue,  SVV., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9.00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in. 
the  proposed  rule  may  be  obtained  from 


AI(R)  American  Support,  Inc.,  13850 
Mclearen  Road,  Herndon,  Virginia 
20171.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  S\V.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-175-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-1 14,  Attention:  Rules  Docket  No. 
98-NM-175-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055^056. 

Discussion 

On  September  5,  1990,  the  FAA 
issued  AD  90-19-06,  amendment  39- 
6727  (55  FR  37457.  September  12. 
1990),  applicable  to  certain  Aerospatiale 
Model  ATR42-300  and  ATR42-320 
series  airplanes,  to  require  a  one-time 
inspection  of  the  main  landing  gear 
(MLG)  actuator  fitting  bolt  holes  for 


correct  alignment,  and  rework  of  the 
fitting  surface  and  bolt  replacement,  if 
necessary.  That  AD  also  revises  the 
applicability  of  another  AD  to  add 
certain  airplanes  and  to  delete  other 
airplanes  that  have  been  modified.  That 
action  was  prompted  by  the  issuance  of 
new  ser\ice  information.  The 
requirements  of  that  AD  are  intended  to 
prevent  failure  of  the  MLG  actuator 
attachment  fitting  bolts,  which  could 
result  in  the  inability  to  retract  the  MLG 
and  attain  an  adequate  climb  gradient. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  90-19-06, 
the  Direction  Generale  de  1  Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  the  actions 
required  by  that  AD  do  not  adequatelv 
preclude  failure  of  the  MLG  actuator 
attachment  fitting  bolts,  which  could 
result  in  the  inability  to  retract  the  MLG 
and  attain  an  adequate  climb  gradient. 
The  DGAC  also  advised  that,  since  the 
MLG  actuator  attachment  fitting  bolts  on 
Aerospatiale  Model  ATR42-200  and 
-500  series  airplanes  are  similar  in 
design  to  those  bolts  installed  on 
Aerospatiale  Model  ATR42-300  and 
-320  series  airplanes.  Model  ATR42- 
200  and  -500  series  airplanes  also  are 
subject  to  the  same  unsafe  condition. 

Explanation  of  Relevant  Ser\ice 
Information 

Additionally,  since  issuance  of  AD 
90-19—06,  the  manufacturer  has  issued 
Avions  de  Transport  Regional  Service 
Bulletin  ATR42-53-0112.  dated  [anuarv 
20.  1998.  which  describes  procedures 
for  replacement  of  the  MLG  actuator 
fitting  bolts  with  new  bolts  having  a 
larger  diameter  .Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  97-115- 
070(B)Rl.  dated  February  11,  1998.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviat.on 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  'lie  DGAC  has 
kept  the  F.A.A  informed  of  the  situation 
described  above.  The  FA.n  tias 
examined  the  findings  of  the  DGAC. 
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reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  desij^n  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  90-19-06  to  require 
replacement  of  the  MLG  actuator  fitting 
bolts  with  new.  improved  bolts.  This 
proposed  AD  also  would  revise  the 
applicability  of  the  existing  AD.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Cost  Impact 

There  are  approximately  79  airplanes 
of  U.S.  registry  that  would  be  affected 
by  this  proposed  AD. 

The  new  replacement  that  is  proposed 
in  this  AD  action  would  take 
approximately  12  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  Sfif)  per  work  hour. 
Required  parts  would  cost 
approximately  S2.t()  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  replacement  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
S76.B,'iU.  or  S970  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  .AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  As.sessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 IU34.  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
.Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  t  .S.C    106(g).  40113.  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6727  (55  FR 
37457.  eptember  12,  1990),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Aerospatiale:  Dotkpt  98-\M-17.=5-,'\D 

Supercedes  .\D  90-19-06.  .■\mendment 
.39-6727. 

Applicability:  .Model  .•\TR42-200.  -300 
-320,  and  -500  series  airplanes:  except  for 
airplanes  on  which  either  .Aerospatiale 
Modification  4052  or  .Avions  de  Transport 
Regional  Service  Bulletin  .\TR4 2-5 3-0097, 
dated  November  7,  1997.  or  Revision  1,  dated 
January  20.  1997.  has  been  accomplished; 
certificated  in  any  category. 

Note  1:  This  .AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subji^ct  to  the  requirements  of  this 
.AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  .AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  main  landing  gear 
(ML(i)  actuator  fitting  bolts,  which  could 
result  in  the  inability  t(> retract  the  .MLG  and 
attain  an  adequate  climb  gradient, 
accomplish  the  followinu; 

(a)  Within  7  months  after  the  effective  date 
of  this  .AD.  replace  the  MLG  actuator  fitting 
bolts  with  new,  improved  bolts  in  accordance 
with  Avions  de  Transport  Regional  .Service 


Bulletin  ATR42-53-0112,  dated  January  20, 
1998. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager, 
International  Branch,  ANM-116,  FA.A. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
A.\'M-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-115- 
070(B)R1,  dated  February  11.  1998. 

Issued  in  Renton,  Washington,  on  August 
6,  1998. 

Darrell  M,  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice 
(FR  Doc.  98-21657  Filed  8-12-98;  8:45  ami 
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Airworthiness  Directives;  Raytheon 
Aircraft  Company  Models  1900, 1900C, 
and  1900D  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Raytheon  Aircraft  Company  (Raytheon) 
Models  1900,  1900C,  and  1900D 
airplanes.  The  proposed  action  would 
require  modifying  the  emergency  exit 
doors  and  installing  interior  and 
exterior  placards  on  each  of  the 
emergency  exit  doors.  Difficulty  in 
opening  the  emergency  exit  doors 
prompted  the  proposed  action.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  passengers  and 
crew  from  not  being  able  to  open  the 
emergency  exit  doors  during  an  airplane 
emergency,  which  could  result  in 
passenger  and  crew  injuries. 
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DATES:  Comments  must  be  received  on 
or  before  October  12,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE- 
153-AD.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Raytheon  Aircraft  Company,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  E.  Potter,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4124;  facsimile: 
(316) 946-4407. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-153-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

.     Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA,  Central  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-CE-153-AD.  Room  1558. 
601  E.  12th  Street.  Kansas  City,  Missouri 
64106. 

Discussion 

The  FAA  has  received  reports  that  the 
emergency  exit  doors  on  the  Ra>lheon 
1900,  1900C  and  1900D  series  airplanes 
are  difficult  for  passengers  and  crew  to 
open  during  an  emergency  situation. 
Further  investigation  revealed  that  the 
placards  placed  on  the  emergency  exit 
doors  may  also  be  difficult  for 
passengers  and  crew  to  read  and 
understand  in  an  instance  when  it  is 
imperative  to  exit  the  airplane  quickly. 

Relevant  Service  Information 

Raytheon  has  issued  Mandatory 
Service  Bulletin  No.  2740,  Revision  1, 
Issued:  April,  1997;  Revised:  June,  1997, 
which  specifies  procedures  for 
modifying  the  door  handle  and  lock 
mechanism.  This  modification  would 
include  removing  and  replacing  the 
emergency  exit  door  mechanism 
pushrods,  trimming  the  existing 
tumbuckle  clevises,  and  re-rigging  the 
emergency  doors.  The  service  bulletin 
also  specifies  procedures  for  installing 
new  placards  on  the  emergency  exit 
doors  that  have  revised  wording  for 
better  instruction  on  opening  the  exit  in 
an  emergency.  This  wording  is  easier  to 
read  and  understand. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  help  prevent 
passengers  and  crew  from  not  being  able 
to  open  the  emergency  exit  doors  during 
an  airplane  emergency,  which  could 
result  in  passenger  and  crew  injuries. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Raytheon  Models  1900, 
1900C,  and  1900D  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  modifying  the  emergency  exit 
doors  and  installing  placards  on  the 
emergency  exit  doors  within  the  clear 
view  of  the  passengers  and  crew. 
Accomplishment  of  the  modification 
and  installation  would  be  required  in 
accordance  with  Raytheon  Aircraft 
Mandatory  Service  Bulletin  No.  2740, 
Revision  1,  Issued:  April,  1997;  Revised: 
June,  1997. 


Cost  Impact 

The  FAA  estimates  that  527  airplanes 
in  the  U.S.  registr\'  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  12  workhours  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $1,200  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,011,840. 
or  $1 ,920  per  airplane. 

The  manufacturer  has  informed  the 
FAA  that  94  of  the  affected  airplanes  are 
already  in  compliance  with  the 
proposed  action.  Therefore,  the 
estimated  total  cost  impact  would  be 
reduced  by  approximately  $180,480 
from  $1,011,840  to  $831,360. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
fertifv'  that  this  action  (1)  is  not  a 
"significant  regulatory-  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory-  Policies  and  Procedures  (44 
FR  11034,' February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory-  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  propostjs  to  amend  part 
39  of  the  Federal  .Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  tor  part  39 
continues  to  read  as  follows: 

Authority:  49  I    S.C.  l()b(g).  -10113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
|.\n)  to  read  as  follows: 

Raytheon  Aircraft  Corapanv:  Docket  No.  97- 
CE-153-AD 

Applicability:  The  following  model  and 
serial  number  airpldnes,  certificated  in  any 
category: 

Model  Serial  Nos. 

1900   j  UA-2  and  UA-3. 

1900C  I  UB-1  through  UB-74,  and 

UC-1  through  UC-174, 
1900C  {C-12J)        UD-1  through  UD-6. 
1900D  UE-1  through  UE-271. 

.Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicatiilitv 
provision,  regardless  of  whether  it  has  been 
modified,  altereil,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  .AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  600 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  ,\D.  unless  already  accomplished. 

To  help  prevent  passengers  and  crew  from 
not  being  able  to  open  the  emergency  exit 
doors  during  an  airplane  emergency,  which 
could  result  in  passenger  and  crew  injuries, 
accomplish  the  following: 

(a)  .Modify  the  airplane  emergency  exit 
doors  by  removing  and  replacing  door 
mechanism  pushrods.  trimming  the  existing 
turnbuckle  clevises,  and  re-rigging  the 
emergency  exit  doors  in  accordance  with 
P.-\RT  I  of  the  Accomplishment  Instructions 
section  in  Raytheon  Aircraft  (Raytheon) 
Mandatory  Service  Bulletin  (.MSB)  No.  2740. 
Revision  i.  Issued:  April.  1997;  Revised: 
lune,  1997. 

(b)  Install  placards  on  the  interior  and 
exterior  of  the  emergency  exit  doors  in 
accordance  with  PART  il  and  PART  III  of  the 
.■Accomplishment  Instructions  section  in 
Raytheon  .MSB  No.  2740,  Revision  1,  Issued: 
April,  1997;  Revised:  June.  1997. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  equivalent  level  of  safety  may  be 
approved  by  the  .Manager.  Wichita  .Aircraft 
Certification  Office  (.ACO),  1801  .Airport 
Road.  Room  100,  Mid-Continent  Airport. 
Wichita.  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  F.A.A 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  .Manager, 
Wichita  .AC(J. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .AD.  if  any,  may  be 
obtained  from  the  Wichita  .ACO 

(e)  .All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Raytheon 
.Aircraft  Corporation,  P.O.  Box  85,  Wichita. 
Kansas  67201-008.5;  or  may  examine  this 
document  at  the  F.A.A.  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558.601  E. 
12th  Street.  Kansas  City.  .Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on  .August 
6.  1998 

.Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

IFR  Doc.  98-21650  Filed  8-^12-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-305-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Raytheon 
Model  BAe.125,  DH.125,  BH.125,  and 
HS.125  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakint^ 

(NPRM). 


summary:  This  document  proposes  to 
revise  an  e.xisting  airworthiness 
directive  (AD).  applit:able  to  certain 
Raytheon  Model  BAe.125,  DH.125. 
BH.125.  and  HS.125  series  airplanes, 
that  currently  requires  inspection  of  the 
elevator  mass  balance  side  plate 
assembly  and  spigot  for  corrosion,  and 
repair,  if  neces.sary;  application  of 
corrosion  protection  treatment:  and 
installation  of  corrosion  resistant  Monel 
rivets  in  the  elevator  balance  weight 
structure.  That  AD  was  prompted  by 
reports  of  corrosion  on  the  elevator  mass 
balance  side  plate  assembly  and  the 
balance  weight  spigot.  The  actions 
specified  by  that  AD  are  intended  to 
prevent  such  corrosion  damage,  which 
could  lead  to  displacement  of  the  side 
plate  and  consequent  control  surface 
interference  and  jamming  of  flight 
controls.  This  action  would  limit  the 
applicability  of  the  existing  AD. 


DATES:  Comments  must  be  received  by 
September  28.  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
.Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
305-AD,  1601  Lind  Avenue,  S\V., 
Renton.  Washington  98055-405B. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Raytheon  Aircraft  Company,  Manager 
Service  Engineering,  Hawker  Customer 
Support  Department,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  This 
information  may  be  e.xamined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam.  Aerospace  Engineer. 
Standardization  Branch,  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2145;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket, 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-305-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
97-NM-305-AD.  IBOl  Lind  Avenue. 
S\V.,  Renton,  Washington  980.=^5^05fi. 

Discussion 

On  August  7,  1989.  the  FAA  issued 
AD  89-18-07,  amendment  39-6297  (54 
PR  33874,  August  17,  1989),  applicable 
to  certain  Raytheon  Model  BAe.125, 
DH.125.  BH.i25,  and  HS.125  series 
airplanes,  to  require  inspection  of  the 
elevator  mass  balance  side  plate 
assembly  and  spigot  for  corrosion,  and 
repair,  if  necessary;  the  application  of 
corrosion  protection  treatment;  and 
installation  of  corrosion  resistant  Monel 
rivets  in  the  elevator  balance  weight 
structure.  That  action  was  prompted  by 
reports  of  corrosion  on  the  elevator  mass 
balance  side  plate  assembly  and  the 
balance  weight  spigot.  The  requirements 
of  that  AD  are  intended  to  prevent  such 
corrosion,  which  could  lead  to 
displacement  of  the  side  plate  and 
consequent  control  surface  interference 
and  jamming  of  flight  controls. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  89-18-07. 
the  FAA  has  reviewed  and  approved 
Revision  3  of  British  Aerospace  Service 
Bulletin  S.B.  27-142,  dated  November 
13,  1989.  This  revised  ser\'ice  bulletin  is 
essentially  identical  to  Revision  2  of  the 
service  bulletin,  which  was  referenced 
in  AD  89-18-07  as  the  appropriate 
source  of  service  information.  The  only 
relevant  change  is  a  revised  effectivity 
listing  that  includes  the  statement,  "up 
to  and  including  series  700." 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
revise  AD  89-18-07.  It  would  continue 
to  require  inspection  of  the  elevator 
mass  balance  side  plate  assembly  and 
spigot  for  corrosion,  and  repair,  if 
necessary;  application  of  corrosion 
protection  treatment:  and  installation  of 
corrosion  resistant  Monel  rivets  in  the 
elevator  balance  weight  structure.  The 
proposed  AD  also  would  limit  the 
applicability  of  the  existing  AD.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Cost  Impact 

Since  this  proposed  AD  would  merely 
delete  airplanes  from  the  applicability 
of  the  rule,  it  would  add  no  additional 


costs,  and  would  require  no  additional 
work  to  be  performed  by  affected 
operators.  The  current  costs  associated 
with  this  amendment  are  reiterated  in 
their  entirety  (as  follows)  for  the 
convenience  of  affected  operators: 

The  FAA  estimates  that  346  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  10  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
5207,600,  or  S600  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  As.sessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

.Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority-:  49  f  S  C  106(g),  40113.  44701 

§39.13     [Amended] 

2.  .Section  39.13  is  amended  by 
removing  amendment  39-6297  (54  FR 
33874.  .August  17,  1989).  and  by  adding 
a  new  airworthiness  directi\e  (AD),  to 
read  as  follows: 

Raviheon  Aircraft  Company  (Formerly 

Beech.  Raytheon  Corporate  Jets.  British 
Aerospace.  Hawker  Siddelev.  el  al.): 

DockPt  97-\M-:iO.=>-.'\D   Revise;,  .■\D  89- 
18-07.  Amendment  39-fa297, 

Applicability:  Model  BAe.12.5,  DH.125. 
BH  123,  and  HS.125  series  airplanes,  up  to 
and  including  series  700;  certificated  in  any 
categ()r\' 

Note  1;  This  .AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  ,AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner 'ope.'ator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  .AD. 
The  request  shouUi  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Note  2.  Ravtheon  (Beech)  .Model  DH.125- 
400B.  BH  125-400B  and  -60QB.  H.S  125- 
bOOB  and  -700B.  and  BAe  12  5-800B  series 
airjilanes  are  similar  in  design  to  the 
airplanes  that  arc  subject  to  the  requirements 
of  this  .AD.  and.  therefore,  also  may  be 
subject  to  the  unsafe  condition  addressed  by 
this  .AD  However,  as  of  the  effective  date  of 
this  .AD.  those  models  are  not  type 
certificated  for  operation  in  the  L'nited 
States.  .Airworthiness  authorities  of  countries 
in  which  those  models  are  approved  for 
operation  should  consider  adopting 
corrective  action,  applicable  to  these  models, 
that  is  similar  to  the  corrective  action 
required  by  this  .AD 

Compliance  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  control  surface  interference  and 
jamming  of  flight  controls,  accomplish  the 
following: 

(a)  Within  3  years  since  the  date  of  airplane 
manufacture,  or  within  60  days  after 
September  21 ,  1989  (the  effective  date  of  .AD 
89-18-07,  amendment  39-6297),  whichever 
occurs  later,  accomplish  the  following 

(1)  Inspect  the  elevator  mass  balance 
weight  side  plate  assembh  and  balance 
weight  spigot  for  corrosion,  in  accordance 
with  British  .Aerospace  Service  Bulletin  27- 
142.  Revision  2.  dated  June  10.  1987.  or 
Revision  3.  dated  .November  13.  1989,  Any 
corrosion  detected  during  this  inspection 
must  be  repaired  prior  to  further  flight,  in 
accordance  with  the  service  bulletin. 
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(2)  .-^pply  corrosion  protection  treatment 
and  install  Monel  rivets,  part  number 
MS93 18-052.  or  British  Standard 
Specification  SP88-:i{)4  rivets,  in  the  elevator 
balance  weight  structure,  in  accordance  with 
British  .Aerospace  Service  Bulletin  27-142. 
Revision  2.  dated  lune  10.  198".  or  Revision 
3.  dated  November  13.  1989. 

(b)  .An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  mav  be 
used  if  approved  bv  the  Manager. 
Standardization  Branch.  A,\M-113.  F.A.A. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  F.\.-\  Principal  Maintenance 
InspfKjtor,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  .ANM-113 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
A\M-113 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .AD 
can  be  accomplished. 

Issued  in  Renton.  Washin'^ton.  on  August 
7.  1998 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directonitp.  Aircraft  Certification  Senice. 
(PR  Doc.  98-21720  Filed  8-12-98;  8:4.5  am) 
BILUNG  CODE  4910-t3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  98-NM-84-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Lockheed 
Model  L-188A  and  L-188C  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemalcine 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Lockheed  Model  L-188A  and  L-188C 
series  airplanes.  This  proposal  would 
require  revising  the  Airplane  Flight 
Manual  to  provide  the  flightcrew  with 
modified  procedures  and  limitations  for 
operating  in  icing  conditions.  This 
proposal  is  prompted  by  incidents  and 
accidents  involving  airplanes  equipped 
with  turboprop  engines  that 
e.xperienced  tailplane  stall  due  to  ice 
accretion  on  the  horizontal  stabilizer  of 
the  airplane.  The  actions  specified  by 


the  proposed  AD  are  intended  to 
prevent  undetected  accretion  of  ice  on 
the  horizontal  stabilizer,  which  could 
result  in  ice  contaminated  tailplane  stall 
and  consequent  loss  of  pitch  control. 
DATES:  Comments  must  be  received  by 
September  28.  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
.Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
84-AD,  1601  Lind  Avenue,  SVV., 
Renton.  Washington  98C>,55-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Lockheed  Aeronautical  Systems 
Support  Company  (LASSC).  Field 
Support  Department,  Dept.  693,  Zone 
075.T,  2251  Lake  Park  Drive,  Sm>Tna, 
Georgia  30080.  This  information  mav  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SVV..  Renton,  Washington;  or  at 
the  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta.  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ACE- 
1  IR.A.  FAA,  Small  Airplane  Directorate. 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta.  Georgia 
30337-2748:  telephone  (770) 703-6063; 
fax  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
.statement  is  made:  "Comments  to 
Docket  Number  98-NM-84-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-84-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055—4056. 

Discussion 

Several  accidents  and  reported 
incidents  that  involved  airplanes 
equipped  with  turboprop  engines 
prompted  the  FAA  to  research  the 
predicted  characteristics  of  tailplane 
stall  in  airplanes  equipped  with 
turboprop  engines.  Results  of  that 
research  indicated  that  airplanes 
equipped  with  turboprop  engines  were 
susceptible  to  incidents  of  tailplane  stall 
when  the  effects  of  strong  slipstream 
downwash  from  the  propellers  were 
combined  with  ice  accretion  on  the 
leading  edge  of  the  horizontal  stabilizer. 

As  a  result  of  that  research,  Lockheed 
Model  L-188A  and  L-188C  series 
airplanes  were  determined  possibly  to 
be  susceptible  to  such  incidents  of 
tailplane  stall.  It  was  discovered  that  a 
higher  accretion  efficiency  of  the 
leading  edge  of  the  horizontal  tail  could 
result  in  ice  accretions  not  being 
detected  by  the  flightcrew,  which  could 
lead  to  a  delay  in  activation  of  the  ice 
protection  system.  Such  undetected 
accretion  of  ice  on  the  horizontal 
stabilizer  of  the  airplane,  if  not 
corrected,  could  result  in  ice 
contaminated  tailplane  stall  and 
consequent  loss  of  pitch  control. 

FAA's  Determination 

In  light  of  this  information,  the  FAA 
finds  that  certain  procedures  should  be 
included  in  the  FAA-approved  AFM's 
for  these  airplanes  to  provide  the 
flightcrew  with  modified  procedures 
and  limitations  for  operating  in  icing 
conditions  and  to  take  appropriate 
action  to  prevent  accretion  of  ice  on  the 
horizontal  stabilizer  of  the  airplane  in 
certain  icing  conditions.  The  FAA  has 
determined  that  such  procedures 
currently  are  not  defined  adequately  in 
the  AFM  for  these  airplanes. 


Federal  Register/ Vol.  63.  No.  156 /Thursday.  August  13.  1998 /Proposed  Rules 


43341 


Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
revisions,  dated  December  1,  1997.  and 
March  10,  1998.  for  incorporation  into 
the  Limitations,  Normal  Procedures,  and 
Performance  Sections  and  Appendix  III 
of  the  FAA-approved  Electra  188A 
Airplane  Flight  Manual  (AFM).  These 
revisions  provide  the  flightcrew  with 
modified  procedures  and  limitations  for 
operating  in  icing  conditions.  The 
revisions  specify  that,  when  flying  in 
icing  conditions  with  the  flaps 
extended,  the  flightcrew  should 
maintain  the  leading  edge  of  the 
horizontal  stabilizer  at  a  temperature  of 
25  degrees  Celsius  or  higher  using  the 
empennage  ice  protection  system  or. 
alternatively,  the  empennage  ice 
protection  system  may  be  activated  and 
operated  continuously  in  an  anti-ice 
mode. 

The  FAA  also  has  reviewed  and 
approved  revisions,  dated  December  1. 
1997,  and  March  10.  1998,  for 
incorporation  into  the  Limitations, 
Normal  Procedures,  and  Performance 
Sections  and  Appendix  III  of  the  FAA- 
approved  Electra  188C  AFM.  These 
revisions  are  similar  to  the  revisions  to 
the  Electra  188A  AFM  described 
previously. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  revising  the  Limitations,  Normal 
Procedures,  and  Performance  Sections 
and  Appendix  III  of  the  Electra  188A 
and  188C  AFM's  to  provide  the 
flightcrew  with  modified  procedures 
and  limitations  for  operating  in  icing 
conditions. 

Cost  Impact 

There  are  approximately  75  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  32 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 


would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
incorporation  of  the  AFM  revisions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,920,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certif>'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulaton,' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


,'\dministrator.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authorit>':  49  1/  S  C.  106(g).  40113.  44"0: 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Lockheed:  Doc  ket  98-^■M-84-.^D 

Applicability  All  Model  L-188A  and  L- 
188C  series  airplanes,  certificated  in  any 
categon, 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  m  the  area 
subject  to  the  requirements  of  this  AD   For 
airplanes  that  have  been  modified,  altered  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  .^D 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  undetected  accretion  of  ice  on 
the  horizontal  stabilizer,  which  could  result 
in  ice  contaminated  tailplane  stall  and 
consequent  loss  of  pitch  control,  accomplish 
the  following 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  revise  the  Limitations.  Normal 
Procedures,  and  Performance  Sections  and 
.Appendix  III  of  the  FAA-approved  Electra 
188A  or  188C  Airplane  Flight  Manual  (AFM). 
as  applicable,  to  include  the  pages  specified 
in  Table  1  (for  Model  L-188A  series 
airplanes).  Table  2  (for  Model  L-188C  series 
airplanes  not  equipped  with  Hamilton 
Standard  propellers),  or  Table  3  (for  Model 
L-188C  series  airplanes  equipped  with 
Hamilton  Standard  propellers)  of  this  AD.  as 
applicable 


Table  1.— Revisions  to  the  Electra  188A  AFM  for  all  Model  L-188A  Series  Airplanes 


Section  No. 

Section 

Page 
No. 

Date  shown  on  page 

LoQ  of  Paaes  

1 

ii 

6 

10.1 

11 

12 

A 

6 

8 

12 

March  10.  1998. 

Log  of  Pages  

March  10,  1998. 

1 

3 

Limitations  

Normal  Procedures         

December  1,  1997. 
December  1,  1997. 

3 

Normal  Procedures  

March  10,  1998. 

3 

Normal  Procedures  

December  1,  1997. 

4  : 

4  

4  

4  

Perlormance  

Perlormance  

Performance  

Perlormance  

December  1,  1997. 
December  1,  1997. 
December  1.  1997. 
December  1,  1997. 
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Table  i.— Revisions  to  the  Electra  188A  AFM  for  all  Model  L-188A  Series  Airplanes— Continued 


Section  No 


Section 


Page 
No. 


4    

4  

Appendix  III 


Performance  . 
Performance  . 
Alt.  Flap  Data 


12.1 
12.2 
B 


Date  shown  on  page 


December  1.  1997. 
December  1,  1997. 
December  1.  1997. 


Table  2.— Revisions  to  the  Electra  188C  AFM  for  Model  L-188C  Series  Airplanes  Not  Equipped  With 

Hamilton  Standard  Propellers 


Section  No. 


Section 


Preface 
Preface 

1  

3 

3  

3  

4  

4  

4  

4  

4  

4  


Appendix  III 


Log  of  Pages  

Log  of  Pages  

Limitations   

Normal  Procedures 
Normal  Procedures 
Normal  Procedures 

Performance  

Performance  

Performance  

Performance  

Performance  

Performance  

Alt.  Flap  Data  


Date  shown  on  page 


March  10, 
March  10. 
December 
December 
March  10. 
December 
Decemt)er 
December 
DecemtJer 
December 
December 
December 
December 


1998. 
1998. 
1.  1997. 
1,  1997. 
1998. 
1.  1997. 
1.  1997. 
1,  1997. 
1,  1997. 
1,  1997. 
1,  1997. 
1,  1997. 
1,  1997. 


Table  3.— Revisions  to  the  Electra  188C  AFM  for  Model  L-188C  Series  Airplanes  Equipped  With  Hamilton 

Standard  Propellers 


Section  No. 

Section 

Page 
No. 

Date  shown  on  page 

Preface  

Log  of  Pages  

1 

ii 

6 

12.1 

13 

14 

A 

6 

8 

12 

12.1 

12.2 

B 

March  10.  1998. 
March  10,  1998. 
December  1.  1997. 
December  1.  1997. 
March  10.  1998. 
December  1.  1997. 
December  1,  1997. 
December  1.  1997. 
December  1.  1997. 
December  1 .  1 997. 
December  1 ,  1 997. 
December  1.  1997. 
December  1.  1997. 

Preface  

Log  of  Pages  

1  

Limitations 

3  

Normal  Procedures 

3 

Normal  Procedures 

3 

Normal  Procpdiirp<; 

A4   

Performance  

Performance  

Performance  

Performance  

Performance  

Performance  

Alt.  Flap  Data  

A4   

A4   

A4   

A4   

A4   

Appendix  AIM  

(b)  An  alternative  method  of 
compliance  or  adjustment  of  the 
compliance  time  that  provides  an 
acceptable  level  of  safety  may  be  used 
if  approved  by  the  Manager.  Atlanta 
Aircraft  Certihcation  Office  (AGO), 
FAA,  Small  Airplane  Directorate. 
Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Operations  Inspector,  who  may  add 
comments  and  then  send  it  to  the 
Manager,  Atlanta  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  method  of 
compliance  with  this  AD.  if  anv,  may  be 
obtained  from  the  Atlanta  ACQ 

(c)  Special  flight  permits  may  be 
issued  in  accordance  with  sections 
21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  GFR  21.197 


and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
7,  1998, 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen-ice. 
[PR  Doc.  98-21719  Filed  8-12-98:  8:45  ami 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  98-NM-92-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F27  Mark  050,  100,  200,  300,  400, 
500,  600,  and  700  Rough  Field  Version 
(RFV)  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 
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SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Fokker  Model  F27  Mark  100,  200.  300, 
400,  500,  600,  and  700  Rough  Field 
Version  (RFV)  series  airplanes,  that 
currently  requires  inspection  of  the 
main  landing  gear  (MLG)  legs  to 
determine  if  parts  are  missing  or 
damaged,  and  modification,  if 
necessary;  and  periodic  measurements 
of  the  extension  of  each  MLG  shock 
absorber  sliding  member.  That  AD  also 
provides  for  the  accomplishment  of  a 
certain  modification  as  optional 
terminating  action  for  the  periodic 
measurements.  This  action  would 
require  accomplishment  of  the 
previously  optional  terminating  action. 
This  action  also  would  revise  the 
applicability  of  the  existing  AD  to  add 
an  airplane  model.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  loss  of  the 
MLG  sliding  member,  which  could 
result  in  reduced  structural  integrity  of 
the  MLG. 

DATES:  Comments  must  be  received  by 
September  14,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
92-AD,  1601  Lind  Avenue.  SVV., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Services  B.V.,  Technical  Support 
Department,  P.O.  Box  75047,  1117  ZN 
Schiphol  Airport,  the  Netherlands.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SVV.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 


be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulator)',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-92-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
98-NM-92-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-^056. 

Discussion 

On  October  28.  1993,  the  FAA  issued 
AD  93-22-02.  amendment  39-8727  (58 
FR  60370,  November  16,  1993), 
applicable  to  certain  Fokker  Model  F27 
Mark  100.  200,  300,  400.  500,  600,  and 
700  Rough  Field  Version  (RFV)  series 
airplanes,  to  require  inspection  of  the 
main  landing  gear  (MLG)  legs  to 
determine  if  parts  are  missing  or 
damaged,  and  modification,  if 
necessary;  and  periodic  measurements 
of  the  extension  of  each  MLG  shock 
absorber  sliding  member.  That  AD  also 
provides  for  the  accomplishment  of  a 
certain  modification  as  optional 
terminating  action  for  the  periodic 
measurements.  That  AD  was  prompted 
by  reports  of  overextension  of  the  MLG 
sliding  member  due  to  missing  parts  in 
the  MLG  leg  assembly.  The 
requirements  of  that  AD  are  intended  to 
prevent  loss  of  the  MLG  sliding 
member,  which  could  result  in  reduced 
structural  integrity  of  the  MLG. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
Rijksluchtvaartdienst  (RLD),  which  is 
the  airworthiness  authority  for  the 
Netherlands,  notified  the  FAA  that  it 


received  a  report  indicating  that,  during 
routine  maintenance  on  an  in-ser\  ice 
Fokker  Model  F27  Mark  050  series 
airplane,  maintenance  personnel 
discovered  a  dowel  and  a  castellation 
missing  from  an  MLG  assembly.  Further 
investigation  revealed  that  the 
inspections  of  the  MLG  legs  to 
determine  if  parts  are  missing  or 
damaged,  as  specified  in  Fokker  Ser\'ice 
Bulletin  F50-32-025  (Messier-Dowtv 
Ser\ice  Bulletin  F50-32-48).  had  been 
accomplished  previously  on  the 
airplane. 

Further,  the  RLD  advised  the  FAA 
that  modification  of  the  MLG  assembly 
should  be  accomplished  to  ensure 
correct  assembly  of  the  piston  rod. 
Therefore,  the  FAA  has  determined  that 
this  modification  (which  was  specified 
as  optional  in  AD  93-22-02)  is 
necessary  in  order  to  positively  address 
the  identified  unsafe  condition.. 

Additionally,  in  AD  93-22-02.  the 
FAA  referenced  the  applicability  as 
"Fokker  Model  F27  Rough  Field  Version 
(RFV)  series  airplanes,  excluding  Model 
F27  Mark  050  series  airplanes." 
However,  the  FAA  has  determined  that 
the  applicability  of  the  exi.sting  .^D 
should  be  clarified  by  specif\ing  that  it 
applies  to  Fokker  Model  F27  Mark  100. 
200, 300. 400. 500.  600.  and  700  Rough 
Field  Version  (RFV)  series  airplanes.  In 
addition,  the  FAA  finds  that  Fokker 
Model  F27  Mark  050  series  airplanes 
also  are  subject  to  the  identified  unsafe 
condition:  therefore. "those  airplanes  are 
specified  in  the  applicability  of  this 
proposed  -AD. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  of  the  landing  gear 
has  issued  .Messier-Dowtv  Service 
Bulletin  F50-32-48.  Revision  4,  dated 
June  21,  1995  (for  Model  F27  Mark  050 
series  airplanes),  which  describes 
detailed  procedures  for  inspecting  the 
MLG  piston  rod  and  adapter  to  confirm 
the  correct  installation  of  the  stepped 
pin  and  dowel.  It  also  describes 
procedures  for  periodic  measurements 
of  the  extension  of  the  MLG  sliding 
member  when  the  landing  gear  is  fully 
extended. 

The  manufacturer  of  the  landing  gear 
also  has  issued  Dowty  Aerospace 
Landing  Gear  Service  Bulletin  F50-32- 
27.  Revision  4.  dated  December  18.  1992 
(for  Model  F27  Mark  050  series 
airplanes),  which  describes  procedures 
for  modification  of  the  MLG  piston  rod 
assembly.  This  modification  involves 
the  installation  of  a  shim  between  the 
contact  face  of  the  piston  r)d  and 
adapter,  and  the  installation  of  a  pin  in 
lieu  of  the  currently  installed  dowel  to 
secure  the  castellated  nut  to  the  adapter. 
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Accomplishment  of  the  modification 
would  eliminate  the  need  for 
inspections  and  periodic  measurements 
of  the  extension  of  the  MLG  shock 
absorber  sliding  member. 

For  Model  F27  Mark  100,  200.  300, 
400.  500,  600,  and  700  series  airplanes. 
Fokker  has  issued  Service  Bulletin  F27- 
32-165,  Revision  1.  dated  April  28, 
1993;  and  the  manufacture  of  the 
landing  gear  has  issued  Dowty 
Aerospace  Landing  Gear  Service 
Bulletin  32-81\V.  Revision  2.  dated 
February  3,  1993,  and  Dowty  Aerospace 
Landing  Gear  Service  Bulletin  32-77VV, 
Revision  4,  dated  February  3,  1993.  As 
described  in  AD  93-22-02,  these  service 
bulletins  inspection  of  the  MLG  legs  to 
determine  if  parts  are  missing  or 
damaged,  and  modification,  if 
necessary;  and  periodic  measurements 
of  each  MLG  shock  absorber  sliding 
member.  Further,  Dowty  Aerospace 
Landing  Gear  Service  Bulletin  32-77VV 
describes  procedures  for  modification  of 
the  MLG  assembly,  which  would 
eliminate  the  need  for  the  inspections 
and  periodic  measurements  discussed 
previously. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  RLD 
classified  these  service  bulletins  as 
mandatory  and  issued  Dutch 
airworthiness  directive  1996-159/2  (A), 
dated  July  31,  1997,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  Netherlands  and 
are  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessarv 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  93-22-02  to  continue  to 
require  inspection  of  the  MLG  legs  to 
determine  if  parts  are  missing  or 


damaged,  and  modification,  if 
necessary:  and  periodic  measurements 
of  the  e.xtension  of  each  MLG  shock 
absorber  sliding  member.  In  addition, 
this  proposed  AD  also  would  require 
accomplishment  of  the  previously 
optional  terminating  action  and  would 
revise  the  applicability  of  the  existing 
AD  to  add  an  airplane  model. 

The  actions  would  be  required  to  he 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

Cost  Impact 

There  are  approximately  34  Fokker 
Model  F27  Mark  100,  20o'  300.  400, 
500,  600.  and  700  RFV  series  airplanes, 
and  no  Fokker  Model  F27  Mark  050 
series  airplanes,  of  U.S.  registry  that 
would  be  affected  by  this  proposed  AD. 

The  actions  that  are  currently 
required  by  AD  93-22-02,  and  retained 
in  this  proposed  AD,  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  S60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  inspections  on  U.S. 
operators  is  estimated  to  be  S6,120,  or 
S180  per  airplane,  per  inspection  cycle. 

The  new  modification  tnat  is 
proposed  in  this  AD  action  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  S60  per  work  hour. 
Required  parts  would  be  supplied  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
co.st  impact  of  the  modification 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  S4.0H0,  or  S120  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034.  February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
AdminLstrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  4011  ;i.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8727  (58  FR 
60370,  November  16,  1993),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Fokker  Services  B.V.:  Docket  98-NM-92- 
AD.  Supersedes  .AD  93-22-02. 
Amendment  39-8727. 

Applicability:  Model  F27  Mark  050,  100. 
200.  300.  400.  500,  600,  and  700  Rough  Field 
Version  (RFV)  series  airplanes,  equipped 
with  Dowty  Aerospace  \1LG  Legs,  part  and 
serial  numbers  as  listed  in  Dowty  Aerospace 
Landing  Gear  Service  Bulletin  32-77\V. 
Revision  4,  dated  February  3,  1993.  or  Dowtv 
.Aerospace  Landing  Gear  Service  Bulletin 
F50-32-27.  Revision  4,  dated  December  18, 
1992;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .AD.  Fur 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  b\- 
this  .AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  ini.lude 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previouslv. 

To  prevent  loss  of  the  MLG  sliding 
member,  which  could  result  in  reduced 
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structural  integrity  of  the  MLG,  accomplish 
the  following: 

Restatement  of  Requirements  of  AD  93-22- 
02 

(a)  For  Model  F27  Mark  TOO.  200.  300.  400. 
500,  600,  and  700  RFV  series  airplanes, 
equipped  with  Dowty  Aerospace  MLG,  part 
numbers  200-563001."  200679001,  200679002. 
200679003,  or  200679004:  Within  30  days 
after  December  16,  1993  (the  effective  date  of 
AD  93-22-02,  amendment  39-8727),  inspect 
the  MLG  legs  to  confirm  the  correct 
installation  of  the  sliding  member  out-stop 
installation,  in  accordance  with  Fokker 
Service  Bulletin  F27-32-165.  Revision  1, 
dated  April  28,  1993,  and  paragraph  2.C. 
("Part  A  Procedure")  of  Dowty  Aerospace 
Landing  Gear  Service  Bulletin  32-81 VV. 
Revision  2,  dated  February  3.  1993.  If  any 
parts  are  determined  to  be  missing  or 
damaged,  prior  to  further  flight,  modify  the 
MLG  assembly,  in  accordance  with  Dowty 
Aerospace  Landing  Gear  Service  Bulletin  32- 
77\V,  Revision  4,  dated  February  3,  1993. 

(b)  For  Model  F27  .Mark  100.  200.  300.  400. 
500,  600,  and  700  RFV  series  airplanes, 
equipped  with  Dowtv  Aerospace  MLG,  part 
numbers  200563001  ,'200679001.  200679002. 
200679003,  or  200679004:  Within  30  days 
after  December  16,  1993.  measure  and  record 
the  extension  of  the  MLG  sliding  member 
when  the  landing  gear  is  fully  extended,  in 
accordance  with  paragraph  2.D,  ("Part  B 
Procedure")  of  Dowty  Aerospace  Landing 
Gear  Service  Bulletin  32-81 W,  Revision  2, 
dated  February  3,  1993, 

(1)  If  the  extension  dimension  exceeds 
410.2  mm  (16.15  inches),  prior  to  furthor 
night,  modify  the  MLCJ  assembly  in 
accordance  with  Dowty  Aerospace  Landing 
Clear  Service  Bulletin  32-77W,  Revision  4. 
dated  February  3,  1993. 

(2)  If  the  extension  dimension  is  equal  to 
or  less  than  410.2  mm  (16.15  inches),  rcpi'at 
the  measurement  thereafter  at  interx-als  not  to 
exceed  500  flight  c\c1ps. 

(31  If  the  extension  dimension  increases  bv 
more  than  1.0  mm  (0.40  inch)  above  the 
initially  recorded  dimension  during  any 
measurement  required  by  this  paragraph, 
prior  to  further  flight,  inspect  the  MLG  in 
accordance  with  paragraph  (a)  of  this  .AD. 

New  Requirements  of  This  AD 

(c)  For  airplanes  other  than  those  identified 
in  paragraph  (a)  of  this  .AD:  Within  30  davs 
after  the  effective  date  of  this  .AD.  inspect  the 
MLG  legs  to  confirm  tlie  correct  installation 
of  the  sliding  member  out-stop  installation, 
in  accordance  with  paragraph  2.C.  ("Part  A 
Procedure")  of  Messier-Dowtv  Service 
Bulletin  F50-32-48,  Revision  4,  dated  lune 
21,  1995.  If  any  parts  are  determined  to  be 
missing  or  damaged,  prior  to  further  flight, 
modify  the  MLG  assembly,  in  accordance 
with  Dowtv  Aerospace  Landing  Gear  Service 
Bulletin  F50-32-27,  Revision  4.  dated 
December  18,  1992. 

(d)  For  airplanes  other  than  those 
identified  in  paragraph  (a)  of  this  AD:  Within 
30  days  after  the  effective  date  of  this  .AD. 
measure  and  record  the  extension  of  the  MLG 
sliding  member  when  the  landing  gear  is 
fully  extended,  in  accordance  with  paragraph 
2.D.  ("Part  B  Procedure")  of  Messier-Dowtv 


Service  Bulletin  F50-32-48,  Revision  4, 
dated  June  21,  1995. 

(1)  If  the  extension  dimension  exceeds 
410.2  mm  (16.15  inches),  prior  to  further 
flight,  modif\-  the  MLG  assembly  in 
accordance  with  Dowty  Aerospace  Landing 
Gear  Ser\'ice  Bulletin  F50-32-27,  Revision  4. 
dated  December  18,  1992. 

(2)  If  the  extension  dimension  is  equal  to 
or  less  than  410.2  mm  (16  15  inches),  repeat 
the  measurement  thereafter  at  intervals  not  to 
exceed  500  flight  cycles. 

(3)  If  the  extension  dimension  increases  bv 
more  than  1.0  mm  (0.40  inch)  above  the 
initially  recorded  dimension  during  any 
measurement  required  by  this  paragraph, 
prior  to  further  flight,  inspect  the  MLG  in 
accordance  with  paragraph  (c)  of  this  ,AD. 

(e)  For  all  airplanes:  Within  5.000  flight 
cycles  or  24  months  after  the  effective  date 
of  this  .AD,  whichever  occurs  earlier,  modif\- 
the  MLG  piston  rod  assembly,  in  accordance 
with  Dowty  Aerospace  Landing  Gear  Service 
Bulletin  32-77W.  Revision  4,  dated  February 
3,  1993  (for  Model  F27  Mark  100,  200.  300. 
400.  500.  600.  and  700  series  airplanes),  or 
Dowty  .Aerospace  Landing  Gear  Service 
Bulletin  F50-32-27.  Revision  4.  dated 
December  18,  1992  (for  Model  F27  Mark  050 
scries  airplanes),  as  applicable 
.Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  actions  required  by  this  AD. 

(f)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  any  airplane,  an  MLCi 
piston  rod  assembly,  unless  it  has  been 
modified  in  accordance  with  Dowty 
.Aerospace  Landing  Gear  Service  Bulletin  32- 
77W,  Revision  4.  dated  February-  3.  1993  (for 
■Model  F27  Mark  100,  200,  300.  400.  500.  bOO 
and  700  series  airplanes),  or  Dowty 
.Aerospace  Landing  Gear  Ser\  ice  Bulletin 
F50-32-27,  Revision  4,  dated  December  18. 
1992  (for  Model  F27  Mark  050  series 
airplanes),  as  applicable, 

(g)  An  alternative  method  of  compliance  or 
adjustment  ol  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  .Manager. 
International  Branch.  A\M-116.  F.A.A. 
Transport  .Airplane  Diroctcjrate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 

A\M-n6 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .AD.  if  anw  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(h)  Special  flight  permits  mav  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  .AD  is  addressed 
in  Dutch  airworthiness  directive  1996-159/2 
(,A).  dated  Julv  31.  1997. 


Issued  in  Renton.  Washington,  on  August 
7.  1998 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Ser\ice. 
IFRDoc   98-21718  Filed  8-12-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-168-AD] 
RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  (Jetstream)  Model  4101 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  .Notice  of  proposed  rulemaking 
(NPRM) 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (.AD)  that  is  applicable  to 
certain  British  .Aerospace  (letstream) 
Model  4101  airplanes.  This  proposal 
would  require  replacement  of  the 
existing  load  limitation  labels  loi:ated  in 
the  main  baggage  compartment  with 
new  reduced  load  limitation  labels.  This 
proposal  also  provides  for  optional 
modifit.ation  of  the  internal  access  door 
of  the  main  b.iggage  compartment, 

whi(  h.  if  accomplished,  would  

terminate  the  requirement  for  reduced 
load  limitations  This  proposal  is 
prompted  by  issuance  of  mandatorv 
continuing  airworthiness  information  bv 
a  foreign  civil  airworthiness  authontv. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  failure  of  the 
internal  ac  t  ess  door  latches  of  the  main 
baggage  compartment  in  the  event  of  an 
emergency  landing,  which  could  delay 
or  impede  passenger  evacuation  due  to 
baggage  spilling  into  the  aisle  and 
blocking  the  emergency  e,\it  door. 

DATES:  Comments  must  be  received  by 

September  14,  1998. 

ADDRESSES:  Submit  comments  ia 
triplicate  to  the  Federal  A\  iation 
Administration  (F.A.A),  Transport 
Airplane  Directorate,  A\"M-114, 
Attention:  Rules  Docket  No.  98-NM- 
168-AD,  1601  Lind  Avenue.  S\V., 
Renton,  Washington  98(}.5.5-i05fi. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  .Monday  through  Fridav.  except 
F>deral  holida\s. 

The  service  information  referenced  m 
the  proposed  rule  may  be  obtained  from 
AI(R)  .American  Support.  Inc..  13830 
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Mclearen  Road,  Herndon,  Virginia 
20171.  This  information  inav  be 
examined  at  the  FA.-\.  Transport 
Airplane  Directorate,  1601  Lind 
.•\venue.  S\V..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 
International  Branch.  ANM-llfi,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  .■\veniie.  SVV..  Renton.  Washington 
9805.5-4056:  telephone  (425)  227-2H0; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
partii:ipate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Di)c:ket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  conununic:ations 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  c;ontained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specificallv  in\  itetl  on 
the  overall  regulatory,  economic, 
environmental,  and  energv  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  e.xamination  bv 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substani;e  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  rec:eipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-168-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copv  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention;  Rules  Docket  No. 
98-NM-168-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Aulhoritv  (CAA). 
which  is  the  airworthiness  authoritv  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  British  Aerospace  (Jetstream) 
Model  4101  airplanes.  The  CAA  advises 
that  tests  have  shown  that,  under  certain 
conditions,  the  internal  access  door  of 
the  main  baggage  compartment  does  not 


meet  crashworthiness  requirements,  and 
that  the  door  latches  could  fail.  This 
applies  to  the  internal  access  door  of  the 
main  baggage  compartment  when  only 
two  latches  are  installed,  and  when  an 
unrestrained  baggage  load  in  excess  of 
765  or  850  pounds  (depending  on  the 
airplane  modification  status)  is  carried. 
Failure  of  the  door  latches,  if  not 
corrected,  could  result  in  baggage 
spilling  into  the  aisle  and  blocking  the 
emergency  exit  door  in  the  event  of  an 
emergency  landing,  which  could  delay 
or  impede  passenger  evacuation. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued 
Jetstream  Service  Bulletin  J41-1 1-010. 
dated  August  9.  1997.  which  describes 
procedures  for  replacement  of  the 
existing  load  limitation  labels  located  in 
the  main  baggage  compartment  with 
new  reduced  load  limitation  labels. 
Accomplishment  of  the  actions 
specified  in  the  serv  ice  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  CAA 
c:lassified  this  service  bulletin  as 
mandatory  and  issued  British 
airworthiness  directive  004-08-97  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
LJnited  Kingdom. 

The  manufacturer  also  has  issued 
Jetstream  Service  Bulletin  (41-25-020, 
dated  August  9,  1997,  which  describes 
procedures  for  optional  modification  of 
the  main  baggage  compartment  internal 
access  door  by  installation  of  two 
additional  latches.  This  modification,  if 
accomplished,  would  eliminate  the 
need  for  the  reduced  load  limitations. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  iikely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 


States,  the  proposed  AD  would  require 
accomplishment  of  the  replacement 
specified  in  Jetstream  Service  Bulletin 
141-11-010,  described  previously.  The 
proposed  AD  also  provides  for  an 
optional  modification,  as  described  in 
Jetstream  Service  Bulletin  J4 1-25-020. 
which,  if  accomplished,  would 
terminate  the  requirement  for  reduced 
load  limitations. 

Cost  Impact 

The  FAA  estimates  that  57  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed 
replacement,  at  an  average  labor  rate  of 
S60  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  cost  impact  of  the 
replacement  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be  S.3,420, 
or  S.60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
1261^,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034.' February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory- 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  bv  the 
Administrator,  the  f^ederal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  IJ.S.C.  lOb(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace  Regional  Aircraft 

IFormerly  Intstream  Aircraft  Limited: 
British  .^eriispHce  ((Commercial  .Aircraft) 
Limited]:  Docket  98-.\'.M-168-AD. 
Applicability:  Jetstream  .Model  4101 
airplanes,  as  listed  in  Jetstream  Service 
Bulletin  J41-11-010.  dated  August  9,  1997. 
certificated  in  any  categorv. 

Note  1:  This  AD  applies  to  each  >iirplane 
identified  in  the  preceding  applicabilit\ 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  ,in 
alternati\'e  method  of  C(jmpliance  in 
accordance  with  paragraph  (c)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previouslv. 

To  prevent  failure  of  the  internal  access 
door  latches  of  the  main  baggage 
compartment  in  the  event  of  an  emergencv 
landing,  which  could  delay  or  impede 
passenger  evacuation  due  to  baggage  spilling 
into  the  aisle  and  blocking  the  emergency 
exit  door,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  replace  the  existing  load 
limitation  labels  in  the  main  baggage 
compartment  with  new  reduced  load 
limitation  labels,  in  accordance  with 
Jetstream  Service  Bulletin  J41-1 1-010,  dated 
August  9,  1997. 

(b)  Modification  of  the  internal  access  door 
of  the  main  baggage  compartment  in 
accordance  with  Jetstream  Service  Bulletin 
)41-25-O20,  dated  August  9,  1997. 
constitutes  terminating  action  for  the 
requirements  of  paragraph  (a)  of  this  .AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 


appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
A\M-116. 

Note  2:  Iniormatinn  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  \U.  if  any.  mav  be 
dbtaini'd  from  the  International  Brant  h, 
A.N.M-1U>, 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21,197  and  21  199 
of  the  Federal  .Aviation  Regulations  (14  (TR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .AD 
c  an  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  004-08-97 

Issued  in  Renton,  Washington,  on  August 
7,  1998, 

Darrell  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  98-21717  Filed  fi-12-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-173-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Dornier 
Model  328-100  Series  Airplanes 

AGENCY:  Federal  .Aviation 
.Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Dornier 
Model  328-100  series  airplanes,  that 
currently  requires  repetitive  visual 
inspections  for  signs  of  fuel  leakage  on 
the  outer  wing  beginning  with  Rib  21 
and  continuing  outward;  and  corrective 
action,  if  necessary.  This  action  would 
add  a  requirement  for  modification  of 
the  lower  panels  of  the  outer  wing  area, 
which  would  terminate  the  repetitive 
inspection  requirements.  This  action 
also  would  limit  the  applicabilitv  of  the 
existing  AD.  This  proposal  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authoritv.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  fuel  leakage  on 
the  outboard  wing,  which  could  result 
in  a  fuel  explosion  and  fire. 
DATES:  Comments  must  be  received  bv 
September  14,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 


Airplane  Directorate.  AN.Vl-1 14. 
Attention:  Rules  Docket  No.  98-NM- 
173-AD.  IBOl  Lind  Avenue.  S\V.. 
Renton.  Washington  98055-40,56. 
Comments  may  be  inspected  at  this 
location  between  9:00  am.  and  3:00 
Jim..  Monday  thrrjugh  Fririav.  except 
Federal  holidavs. 

The  service  information  referenced  in 
the  proposed  rule  mav  be  obtained  from 
FAIRCHILD  DORMER.  DORNIER 
Luftfahrt  CwnbH.  P.O.  Box  11U3.  D- 
82230  Wessling.  Germany.  This 
information  mav  be  examined  at  the 
FAA.  Transport  .Airplane  Directorate, 
IftOl  Lind  .Avenue.  S\V,,  Renton. 
Washington 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  H,  Martenson.  .Manager, 
international  Branch., ANM-116.  FA.A. 
Transport  Airplane  Directorate,  1601 
Lind  .Avenue.  SW,.  Renton.  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149, 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  abo\e.  .All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Conmients  are  specifically  invited  on 
the  o\er.ill  regulatorw  economic. 
en\  ironmental.  and  energv  aspects  of 
the  proposed  rule.  All  conmients 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  .A  report 
summarizing  each  F.AA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  F.AA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addres.sed.  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-173-AD."  The 
postc:ard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  VPRMs 

.Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
A.NM-114,  Attention;  Rules  Docket  No, 
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98-NM-173-AD.  1601  Lind  Avenue 
S\V..  Renton,  Wa.shington  9805.5-4056. 

Discussion 

On  February  4,  199H.  the  FAA  issued 
AD  98-04-06,  amendment  39-10319  (63 
PR  6642.  Pehruary  10,  1998),  applicable 
to  all  Dernier  Model  328-100  series 
airplanes,  to  require  repetitive  visual 
inspections  for  signs  of  fuel  leakage  of 
the  outer  wing  beginning  with  Rib  21 
and  continuing  outward:  and  corrective 
action,  if  necessary.  That  action  was 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  requirements  of  that  AD  are 
intended  to  prevent  fuel  leakage  on  the 
outboard  wing,  which  could  result  in  a 
fuel  explosion  and  fire. 

Actions  Since  Issuance  of  Previous  Rule 

In  the  preamble  to  AD  98-04-06.  the 
FAA  indicated  that  the  actions  required 
by  that  AD  were  considered  "interim 
action"  and  that  further  rulemaking 
action  was  being  considered.  The  FAA 
now  has  determined  that  further 
rulemaking  action  is  indeed  necessary; 
this  AD  follows  from  that 
determination. 

Explanation  of  Relevant  Service 
Information 

Dornier  has  issued  Service  Bulletin 
SB-328-57-255,  dated  January  21, 
1998,  which  describes  procedures  for 
modification  of  the  lower  panels  of  the 
outer  wing  area  by  adding  a  drainhole. 
In  case  of  fuel  tank  leakage,  the 
drainhole  is  intended  to  indicate  a  fuel 
leak  and  prevent  fuel  accumulation. 
Accomplishment  of  the  modification 
would  eliminate  the  need  for  the 
repetitive  inspections  described  in 
Dornier  Alert  Service  Bulletin  ASB- 
328-57-020.  dated  October  28,  1997 
(referred  to  in  the  existing  AD  as  the 
appropriate  source  of  service 
information  for  accomplishment  of  the 
inspection).  In  addition,  the  effectivity 
of  Dornier  Service  Bulletin  SB-328-57- 
255  is  limited  to  those  airplanes  on 
which  the  modification  was  not 
accomplished  during  production. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The 
Luftfahrt-Bundesamt  (LBA),  which  is 
the  airworthiness  authority  for 
Germany,  classified  this  ser\'ice  bulletin 
as  mandatory  and  issued  German 
airworthiness  directive  1998-218.  dated 
May  7,  1998,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Germany. 


FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  98-04-06  to  continue  to 
require  a  visual  inspection  for  signs  of 
fuel  leakage  of  the  outer  wings 
beginning  with  Rib  21  and  continuing 
outward.  The  proposed  AD  also  would 
require  accomplishment  of  the  action 
specified  in  Dornier  Service  Bulletin 
SB-328-57-255,  as  described 
previously.  Accomplishment  of  that 
action  would  terminate  the  currently 
required  repetitive  inspections.  The 
proposed  AD  would  limit  the 
applicability  to  those  airplanes  on 
which  the  modification  described 
previously  was  not  accomplished 
during  production. 

Cost  Impact 

There  are  approximately  50  airplanes 
of  U.S.  registry  that  would  be  affected 
bv  this  proposed  AD. 

The  repetitive  inspection  that  is 
currently  required  by  AD  98-04-06,  and 
retained  in  this  AD,  takes  approximately 
2  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
S60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  inspection  on  U.S.  operators  is 
estimated  to  be  S6,000,  or  S120  per 
airplane,  per  inspection  cycle. 

The  new  modification  that  is 
proposed  in  this  AD  action  would  take 
approximately  7  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  S60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
modification  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
S21.000,  or  S420  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 


the  c;urrent  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
powder  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruary  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  F'ederal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10319  (63  FR 
6642,  February  10,  1998),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Dornier  Luftfahrt  GMBH:  Docket  98-NM- 
173-AD.  Super-sedes  AD  98-04-06, 
amendment  39-10319. 

Applicability:  Model  328-100  series 
airplanes,  serial  numbers  3005  through  3098 
inclusive,  excluding  serial  number  3089: 
certificated  in  any  category. 
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Note:  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  leakage  on  the  outboard 
wing,  which  could  result  in  a  fuel  explosion 
and  fire,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  98-04- 
06 

(a)  Within  30  days  after  February  25,  1998 
(the  effective  date  of  AD  98-04-06, 
amendment  39-10319),  perform  a  visual 
inspection  of  the  left-  and  right-hand  outer 
wings,  beginning  with  Rib  21  and  continuing 
outward,  for  signs  of  fuel  leakage,  in 
accordance  with  Dornier  Alert  Service 
Bulletin  ASB-328-57-020,  dated  October  28, 

1997.  If  any  sign  of  fuel  leakage  is  detected, 
prior  to  further  flight,  re-seal  the  respective 
fuel  tank  in  accordance  with  the  alert  service 
bulletin.  Repeat  the  inspection  at  intervals 
not  to  exceed  1 ,500  flight  hours  or  6  months, 
whichever  occurs  first,  until  the  actions 
required  by  paragraph  (b)  of  this  AD  are 
accomplished. 

New  Requirements  of  this  AD 

(b)  Within  6  months  after  the  effective  date 
of  this  AD,  drill  a  drainhole  in  the  lower 
panels  of  the  left-  and  right-hand  outer 
wings,  in  accordance  with  Dornier  Service 
Bulletin  SB-328-57-255,  dated  lanuary  21, 

1998.  Accomplishment  of  the  requirements 
of  this  paragraph  constitutes  terminating 
action  for  the  rep>etitive  inspections  required 
by  paragraph  (a)  of  this  AD. 

(c)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

(c)(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
98-04-06,  amendment  39-10319,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 


21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  1998-218, 
dated  May  7.  1998. 

Issued  in  Renton,  Washington,  on  August 
7,  1998. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  98-21716  Filed  8-12-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-187-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300,  A310,  and  A300-600  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Airbus 
Model  A300,  A310,  and  A300-600 
series  airplanes,  that  currently  requires 
performing  a  ram  air  turbine  (RAT) 
extension  test;  removing  and 
disassembling  the  RAT  uplock 
mechanism;  performing  an  inspection  to 
detect  corrosion  of  the  RAT  uplock 
mechanism,  and  replacement  with  a 
new  assembly,  if  necessary:  and 
cleaning  all  the  parts  of  the  RAT  control 
shaft  and  its  bearing  component  parts. 
This  action  would  require  modification 
of  the  RAT  unlocking  control  unit, 
which  would  constitute  terminating 
action  for  the  repetitive  tests  and 
inspections.  This  action  also  would 
limit  the  applicability  of  the  existing 
AD.  This  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  corrosion  of  the 
RAT  uplock  pin/shaft  and  needle, 
which  could  result  in  failure  of  the  RAT 
to  deploy  and  consequent  loss  of 
emergency  hydraulic  power  to  the  flight 
controls  in  the  event  that  power  is  lost 
in  both  engines. 

DATES:  Comments  must  be  received  by 
September  14,  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No  98-NM- 
187-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  AH  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-187-AD.'"  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  .No. 
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S\V.,  Renton.  Washington  98055^0.56. 

Discussion 

On  October  20,  1997,  the  FAA  issued 
AD  97-22-06,  amendment  39-10177  (62 
PR  55726.  October  28,  1997).  applicable 
to  all  Airbus  Model  A300,  A310,  and 
A300-600  airplanes,  to  require 
performing  a  ram  air  turbine  (RAT) 
extension  test;  removing  and 
disa.ssembling  the  RAT  uplock 
mechanism;  performing  an  inspection  to 
detect  corrosion  of  the  R.AT  uplock 
mechanism,  and  replacement  with  a 
new  assembly,  if  necessary';  and 
cleaning  all  the  parts  of  the  RAT  control 
shaft  and  its  bearing  component  parts. 
That  action  was  prompted  by  reports 
indicating  that  the  R.A.T  did  not  extend 
during  ground  testing,  due  to  corrosion 
in  the  uplock  pin/shaft  and  the  needle 
bearing  of  the  RAT.  The  requirements  of 
that  AD  are  intended  to  detect  and 
correct  such  corrosion  of  the  RAT, 
which  could  result  in  failure  of  the  RAT 
to  deploy  and  consequent  loss  of 
emergency  hydraulic  power  to  the  flight 
controls  in  the  event  that  power  is  lost 
in  both  engines. 

Issuance  of  New  Service  Information 

The  manufacturer  has  issued  Airbus 
Service  Bulletins  A300-29-0109  (for 
Model  A300  series  airplanes);  A310-29- 
2077  (for  Model  A310  series  airplanes); 
and  A300-29-6038  (for  Model  A300- 
600  series  airplanes);  all  dated  January 
27,  1997;  which  describe  procedures  for 
modification  of  the  RAT  unlocking 
control  unit,  which  would  eliminate  the 
need  for  the  repetitive  tests  and 
inspections.  In  addition,  the  service 
bulletins  limit  the  effectivity  to  those 
airplanes  on  which  the  modification 
was  not  accomplished  during 
production.  Accomplishment  of  the 
actions  specified  in  the  service  bulletins 
is  intended  to  adequately  address  the 
identified  unsafe  condition.  The 
Direction  Generale  de  I'Aviation  Civile 
(DGAC)  approved  these  service  bulletins 
as  optional  terminating  action,  and 
issued  French  airworthiness  directive 
95-163-182(B)R3,  dated  May  7,  1997,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 


kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  97-22-06  to  continue  to 
require  performing  a  RAT  extension 
test;  removing  and  disassembling  the 
RAT  uplock  mechanism;  performing  an 
inspection  to  detect  corrosion  of  the 
R,\T  uplock  mechanism,  and 
replacement  with  a  new  assembly,  if 
necessary;  and  cleaning  all  the  parts  of 
the  RAT  control  shaft  and  its  bearing 
component  parts.  The  proposed  AD 
would  add  a  requirement  to  modify  the 
RAT  unlocking  control  unit,  which 
would  constitute  terminating  action  for 
the  repetitive  test  and  inspection 
requirements.  The  proposed  AD  also 
would  limit  the  applicability  of  the 
existing  AD  to  those  airplanes  on  which 
the  modification  was  not  accomplished 
during  production.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

Differences  Between  Proposed  Rule  and 
Foreign  AD 

The  proposed  AD  would  differ  from 
the  parallel  French  airworthiness 
directive  in  that  it  would  mandate  the 
accomplishment  of  the  terminating 
action  for  the  repetitive  tests  and 
inspections.  The  French  airworthiness 
directive  provides  for  that  action  as 
optional. 

Mandating  the  terminating  action  is 
based  on  the  FAA's  determination  that 
long-term  continued  operational  safety 
will  be  better  assured  by  modifications 
or  design  changes  to  remove  the  source 
of  the  problem,  rather  than  by  repetitive 
inspections.  Long-term  tests  and 
inspections  may  not  be  providing  the 
degree  of  safety  assurance  necessary  for 
the  transport  airplane  fleet.  This, 
coupled  with  a  better  understanding  of 
the  human  factors  associated  with 
numerous  continual  inspections,  has  led 
the  FAA  to  consider  placing  less 
emphasis  on  inspections  and  more 
emphasis  on  design  improvements.  The 
proposed  modification  requirement  is  in 
consonance  with  these  conditions. 


Cost  Impact 

There  are  approximately  126  Model 
A300,  A310.  and  A300-600  series 
airplanes  of  U.S.  registry  that  would  be 
affected  by  this  proposed  AD. 

The  actions  that  are  currently 
required  by  AD  97-22-06  take' 
approximately  10  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  currently  required 
actions  on  U.S.  operators  is  estimated  to 
be  $75,600,  or  $600  per  airplane. 

The  modification  that  is  proposed  in 
this  AD  action  would  take 
approximately  9  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1,972  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  modification  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$316,512,  or  $2,512  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Asse.ssment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruary  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  propo.ses  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10177  (62  FR 
55726,  October  28,  1997),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airbus  Industrie:  Docket  98-NM-187-AD 
Supersedes  AD  97-22-06.  Amendment 
39-10177. 

Applicability:  Model  A300.  A310.  and 
A300-600  series  airplanes  on  which  .Mrbus 
Modification  11527  has  not  been 
accomplished;  certificated  in  any  category. 

Note  1;  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  .AD 
The  request  should  include  an  assessment  ot 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  b\' 
this  AD:  and.  if  thi-  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  corrosion  of  the  ram  air  turbine 
(K.AT)  uplock  pin/shaft  and  needle,  which 
could  result  in  failure  of  the  RAT  to  deplov 
and  consequent  loss  of  emergency  hydraulic 
power  to  the  flight  controls  in  the  event  that 
power  is  lost  in  both  engines,  accomplish  the 
following; 

Restatement  of  the  Requirements  of  AD  97- 
22-06 

(a)  Within  30  months  since  the  date  of 
manufacture,  or  within  3  months  after 
December  2.  1997  (the  effective  date  of  AD 
97-22-06.  amendment  39-10177).  whichever 
occurs  later;  Accomplish  the  requirements  ot 
paragraphs  (a)(1)  and  {a)(2)  of  this  AD  in 
accordance  with  Airbus  Service  Bulletin 
A30O-29-0108.  dated  April  1.  1996  (for 
Model  A300  series  airplanes):  A310-29- 
2076.  dated  April  1,  1996  (for  .Model  A310 
series  airplanes):  or  A300-29-6037.  dated 
April  1,  1996  (for  Model  A300-600  series 


airplanes):  as  applicable.  Thereafter,  repeat 
these  actions  at  intervals  not  to  exceed  30 
months. 

(1)  [-"erform  a  RAT  extension  test  on  the 
ground,  in  accordance  with  the  procedures 
specified  in  the  Maintenance  Manual. 

(2)  Disassemble  and  remove  the  uplock 
mechanism  of  the  RAT  and  perform  a  visual 
inspection  of  the  uplock  mechanism  to  detect 
corrosion,  in  accordance  with  the  applicable 
ser%ice  bulletin. 

Note  2:  For  the  purposes  of  this  AD.  the 
RAT  uplock  mechanism  includes  both  the 
lever  assembly  and  uplock  unit. 

(i)  If  no  corrosion  is  detected:  Prior  to 
further  flight,  clean  and  fubricate  the 
uplock  mechanism  and  its  associated 
parts,  reinstall  the  assembly,  and 
perform  a  retraction/extension/ 
retraction  of  the  RAT.  in  accordance 
with  the  applicable  service  bulletin. 

(ii)  If  any  corrosion  is  detected  in  any  part 
of  the  uplock  mechanism,  prior  to  further 
flight,  accomplish  either  paragraph 
{a)(2)(ii)(A)  or  (a)(2)(ii)(B)  of  this  AD  in 
accordance  with  the  applicable  ser\'ice 
bulletin. 

(A)  Replace  the  uplock  mechanism  with  a 
new  part  and  perform  a  retraction/extension/ 
retraction  of  the  RAT.  in  accordance  with  the 
applicable  service  bulletin.  Or 

(B)  (Hean  and  lubricate  the  uplock 
mechanism  and  its  associated  parts.  Within 
30  days  following  accomplishment  of  this 
(leaning  and  lubrication,  replace  the  uplock 
mechanism  with  a  new  part  and  perform  a 
retraction/extension/retraction  of  the  RAT. 

(b)  Initial  accomplishment  of  the  actions 
required  by  paragraph  (a)  of  this  AD  that 
have  been  performed  in  accordance  with 
.Airbus  All  Operator  Telex  29-16.  Revisicm 
01.  dated  lanuary  10.  1996.  is  considered 
acceptable  for  compliance  with  the  initial 
R.AT  extension  test  and  an  initial  \  isual 
inspection  as  required  b\'  paragraph  (a)  of 
this  ,AD.  However,  the  first  repetitive 
inspection,  as  required  by  par.igraph  (a)  of 
this  .\D.  must  be  performed  within  30 
months  after  that  RAT  extension  test  and 
\isual  inspf^ction  were  conducted,  and 
repeated  thereafter  at  intervals  not  to  exceed 
30  months. 

.New  Requirements  of  this  AD 

(cl  Within  30  months  after  the  effective 
date  of  this  .AD.  modif\'  the  R.AT  unlocking 
control  unit  in  accordance  with  -Airbus 
Service  Bulletin  A300-29-0109  (for  Model 
.A300  series  airplanes);  A310-29-2077  (for 
Model  A3 10  series  airplanes);  or  .A30O-29- 
6038  (for  Model  A30O-600  series  airplanes); 
all  dated  lanuary  27.  1997;  as  appli(  able. 
.Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  test  and  inspection  requirements  of 
this  AD, 

(d)  .An  alternative  method  of  compliance  or 
adiustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  mav  be 
used  if  approved  by  the  Manager. 
International  Branch.  .ANM-116.  F.A.A, 
Transport  .Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  F.AA  Principal  .Maintenance 
Inspector,  who  may  add  comments  and  then 


send  it  to  the  Manager,  International  Branch. 
ANM-n6 

Note  3;  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  anv,  may  be 
obtained  from  the  International  Branch, 
A\M-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21,199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 

in  French  airworthiness  directive  95-163- 
182(B)R3.  dated  .May  7.  1997. 

Issued  in  Renton.  Washington,  on  August 
7.  1998. 

Darrell  M.  Pederson. 

ArUng  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice 
jFR  Doc   98-21715  Filed  8-12-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  98-NM-235-AD] 

RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Model  Avro  146-RJ85A  and 
RJ100A  Series  Airplanes 

AGENCY:  ?>deral  Aviation 
.Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  do(,ument  proposes  the 
adoption  of  a  new  airworthiness 
directive  (.AD)  that  is  applicable  to 
certain  British  Aerospace  Model  Avro 
14B-RI85A  and  RIlOCJA  series  airplanes. 
This  proposal  would  require  a  one-time 
inspection  for  evidence  of  machinini.; 
(undercutting)  into  the  web  of  the 
integral  stringers  of  the  bottom  skin  of 
the  wings,  and  corrective  actions,  if 
necessary.  This  proposal  is  prompted  by 
issuance  of  mandatorv  continuing 
airworthiness  information  b\  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  reduced  wing 
strength  and  stiffness,  and  the  onset  of 
premature  fatigue  cracking,  which  could 
result  in  reduced  structural  integrity  of 
the  airplane. 

DATES:  Comments  must  be  received  bv 

September  14.  1998. 
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ADDRESSES:  Submit  t;omments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  f)8-NM- 
235-AD,  1601  Lind  Avenue.  S\V., 
Renton.  Washington  980,55-4056. 
Comments  may  be  inspected  at  this 
location  between  9;00  a.m.  and  3:00 
p  m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
AI(R)  .'\merican  Support.  Inc..  13850 
Mclearen  Road.  Herndon,  Virginia 
20171.  This  information  may  be 
examined  at  the  F.VA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SVV.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  .Vlartenson,  Manager, 
International  Branch,  .ANM-llR,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-21 10: 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  comnuinications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  containini 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatorv.  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conuuents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  in 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-235-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  \PRMs 

Any  person  may  obtain  a  i;opy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA.  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-235-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  LInited  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  e.xist  on 
certain  British  Aerospace  Model  Avro 
146-RI85A  and  RJlOOA  series  airplanes. 
The  CAA  advises  that,  during  the 
production  of  certain  airplanes,  the  web 
of  the  integral  stringers  of  the  bottom 
skin  of  the  wings  may  have  been 
produced  with  unnecessary  undercuts. 
These  unnecessary  undercuts  may  have 
undersized  all  the  webs  of  the  integral 
stringers  between  ribs  2  to  18.  This 
condition,  if  not  corrected,  could  result 
in  reduced  wing  strength  and  stiffness, 
and  the  onset  of  premature  fatigue 
cracking,  which  could  result  in  reduced 
structural  integrity  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  British 
Aerospace  Service  Bulletin  SB. 57-55. 
dated  April  27.  1998,  which  describes 
procedures  for  a  one-time  detailed 
visual  inspection  for  evidence  of 
luachining  (underc:utting)  into  the  web 
ot  the  integral  stringers,  between  ribs  2 
and  18.  of  the  bottom  skin  of  the  wings, 
and  corrective  actions,  if  necessarv.  The 
corrective  actions  include  measuring  the 
web  of  the  integral  stringers  if  anv 
nuichining  (undercutting)  is  detected, 
and  repair,  if  necessary. 
Accomplishment  of  the  action  specified 
in  the  service  bulletin  is  intended  to 
adequately  address  the  identified  unsafe 
condition.  The  CAA  classified  this 
service  bulletin  as  mandatory  to  assure 
the  c:ontinued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CF"R  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  LInited 
States. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  described  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  machining 
(undercutting)  conditions,  this  proposal 
would  require  the  repair  of  those 
conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
either  the  FAA,  or  the  CAA  (or  its 
delegated  agent).  In  light  of  the  type  of 
repair  that  would  be  required  to  address 
the  identified  unsafe  condition,  and  in 
consonance  with  existing  bilateral 
airworthiness  agreements,  the  FAA  has 
determined  that,  for  this  proposed  AD. 
a  repair  approved  by  either  the  FAA  or 
the  CAA  would  be  acceptable  for 
compliance  with  this  proposed  AD. 

Cost  Impact 

The  FAA  estimates  that  5  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  16  work  hours  per 
airplane  to  ac:complish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  560  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  54,800,  or  5960  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  It  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
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a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace  Regional  Aircraft 

(Formerly  British  .'\erospace  Kngional 
Aircraft  Limited.  Avro  International 
Aerospace  Division;  British  Aerospace. 
PLC:  British  Aerospace  Commercial 
Aircraft  Limited):  Docket  98-NM-235- 
AD. 

Applicability:  Model  Avro  146-RJ85A  and 
RJlOOA  series  airplanes,  as  listed  in  British 
Aerospace  Service  Bulletin  SB. 57-55.  dated 
April  27.  1998.  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  .AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  wing  strength  and 
stiffness,  and  the  onset  of  premature  fatigue 
cracking,  which  could  result  in  reduced 


structural  integrity  of  the  airplane, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD.  perform  a  one-time  detailed 
visual  inspection  for  evidence  of  machining 
(undercutting)  into  the  web  of  the  integral 
stringers  of  the  bottom  skin  of  the  wings,  in 
accordance  with  British  Aerospace  Ser\ice 
Bulletin  SB. 57-55.  dated  April  27.  1998. 

(1 )  If  no  machining  into  the  web  is 
detected,  no  further  action  is  required  bv  this 
AD. 

(2)  If  any  machining  into  the  web  is 
detected,  prior  to  further  flight,  measure  the 
thickness  of  the  web  of  the  integral  stringer 
in  accordance  with  the  service  bulletin. 

(i)  If  the  web  thickness  is  0.099  inch  or 
more,  no  further  action  is  required  bv  this 
AD. 

(ii)  If  the  web  thickness  is  less  than  0,099 
inch,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by 
either  the  Manager,  International  Branch, 
ANM-116.  FAA,  Transport  Directorate,  or 
the  Civil  Aviation  Authority  (or  its  delegated 
agent). 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  mav  be 
used  if  approved  by  the  Manager. 
International  Branch,  AN.M-116,  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  .Manager.  International  Branch. 
A\M-116, 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .\D.  if  any.  may  be 
obtained  from  the  Internationai  Branch. 
.ANM-116 

(c)  Special  flight  permits  may  be  issued  m 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  ,AD 
can  be  acc(jmplished. 

Issued  in  Renton,  Washington,  on  August 
7.  1998. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Ser\ice 
IFR  Doc.  98-21714  Filed  8-12-98:  8:45  ami 
BILLING  CODE  CODE  4910-13-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REG-25169S-96] 


RIN1545-AU77 


S  Corporation  Subsidiaries;  Hearing 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 


regulations  relating  to  the  treatment  of 
corporate  subsidiaries  of  S  corporations. 
In  addition,  this  document  announces 
that  persons  wishing  to  testify  who  are 
outside  the  Washington.  DC  area,  will 
be  able  to  make  their  presentations  from 
one  of  two  Internal  Revenue  Service 
remote  teleconference  sites. 
DATES:  The  public  hearing  will  be  held 
on  Wednesday.  September  9.  1998. 
beginning  at  1:00  p.m.  (EDT).  Requests 
to  speak  and  outlines  of  oral  comments 
must  be  received  bv  Wednesday,  August 
20,  1998. 

ADDRESSES:  The  public  hearing  will  be 
held  in  room  3411,  Internal  Revenue 
Building,  1111  Constitution  Avenue. 
NW,  Washington,  DC.  The  addresses  of 
the  remote  teleconference  sites  are  listed 
below  under  Supplementary 
Information, 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Slaughter  of  the  Regulations  Unit. 
Assistant  Chief  Counsel  (Corporate). 
(202)  622-7180  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  1308  of  the 
Internal  Revenue  Code.  These  proposed 
regulations  appeared  in  the  Federal 
Register  (63  FR  19864)  on  Wednesday. 
April  22.  1998. 

The  hearing  will  be  held  in  room  341] 
of  the  Internal  Revenue  Building.  1111 
Constitution  Avenue,  ,\W.  Washington. 
DC.  and  in  two  teleconference  sites 
listed  below; 

Federal  Building,  nth  Floor,  Room  .5003. 

300  \,  Los  .'\ngeles  Street.  Los 

Angeles.  California 
Robert  A,  Young  Building.  2nd  Floor. 

Conference  Room.  1222  Spruce  Street. 

St.  Louis.  MO  63103 

The  rules  of  <5  601,601  (a)l3)  of  the 
"Statement  of  Procedural  Rules'  (26 
CFR  part  fiOl)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than 
Wednesday.  .August  20.  1998,  an  outline 
of  the  oral  comments/testimony  to  be 
presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
t:onsumed  by  the  question  from  the 
panel  for  the  government  .ind  answers 
to  these  questions. 

Because  of  controlled  access 
restriction,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
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Internal  Revenue  building  until  12:30 
p.m.  Hearing  times  at  the  remote 
teleconference  sites  will  be  concurrent 
with  the  hearing  in  Washington.  DC. 
(i.e..  10  a.m.  PDT  and  12  noon  CDT) 

Due  to  limited  seating  capacity  at  the 
remote  teleconference  sites,  no  more 
than  12  people  mav  he  accommodated 
at  any  one  time  m  each  telecoiderence 
room.  Seating  in  the  teleconferenc;e 
rooms  will  be  made  available  based  on 
the  order  of  presentations.  IRS 
personnel  will  be  available  at  the  remote 
teleconference  s;tes  to  assist  speakers  in 
using  the  teleconference  equipment 

The  Service  will  prepare  an  agenda 
showing  the  scheduling  of  speakers  and 
will  make  copies  of  the  agenda  available 
free  of  charge  at  the  hearing.  Testimony 
will  begin  with  the  speakers  at  the 
remote  teleconference  sites  in  the 
following  order:  Los  Angeles.  St.  Louis. 
and  will  conclude  with  presentations  by 
the  speakers  in  Washington,  DC. 
Cynthia  E.  Grigsbv, 

Chiff.  Peculations  i'nit.  Assistant  Chief 
Counsel  ICorpomtej 
IFR  Doc.  98-21638  Filed  B-12-98;  8:45  am] 

BILLING  CODE  CODE  8430-01 -P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  301 

[REG-209813-96] 
RIN  1545-AU15 

Reporting  Requirements  for  Widely 
Held  Fixed  Investment  Trusts 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  that  define  widely 
held  h.xed  investment  trusts,  clarify  the 
reporting  obligations  of  the  trustees  of 
these  trusts  and  the  middlemen 
connected  with  these  trusts,  and 
provide  for  the  communication  of 
necessary  tax  information  to  beneficial 
owners  of  trust  interests.  This  document 
also  provides  notice  of  a  public  hearing 
on  these  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  November  12,  1998. 
Requests  to  speak  (with  outlines  of  oral 
comments)  at  a  public  hearing 
scheduled  for  Thursday,  November  5. 
1998  at  10  a.m.  must  be  submitted  by 
October  15.  1998. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-209813-96), 
room  5228,  Internal  Revenue  Service. 


POB  7R04,  Ben  Franklin  Station, 
Washington.  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  CC:DOM:CORP:R  (REG- 
209813-96).  Courier's  Desk,  Internal 
Revenue  Building,  1111  Constitution 
Avenue.  NW..  Washington.  DC. 
Alternativelv.  taxpayers  may  submit 
comments  electronically  via  the  Internet 
bv  selecting  the   Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html.  The  public 

hearing  will  be  held  in  room  2615. 

Internal  Revenue  Building,  1111 

Constitution  Avenue.  NW.,  Washington, 

DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  regulations.  Faith 

Colson,  (202)  622-3060:  concerning 

submissions  and  the  hearing,  LaNita 

Van  Dvke,  (202)  622-7180  (not  toll-free 

numbers). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  October  13,  1998. 
Comments  are  specifically  requested 
concerning; 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility: 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  he 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance. 


and  purchase  of  service  to  provide 
information. 

The  collection  of  information  in  these 
proposed  regulations  is  in  §  1.671-4  of 
the  Income  Tax  Regulations.  This 
information  is  required  to  enable 
holders  of  trust  interests  to  report  items 
of  income,  deduction,  and  credit  of  a 
widely  held  fixed  investment  trust 
under  section  671.  This  information  will 
be  used  by  the  IRS  to  ensure  tfiat  those 
items  are  reported  accurately  by 
beneficial  owners  of  trust  interests.  The 
collection  of  information  is  mandatory. 
The  likely  respondents  are  businesses 
and  other  for-profit  institutions. 

Estimated  total  annual  reporting 
burden:  2,400  hours. 

Estimated  average  annual  burden 
hours  per  respondent:  2  hours. 

Estimated  number  of  respondents; 
1,200. 

Estimated  annual  frequency  of 
responses;  Annually  (but  more  often  for 
a  trust  providing  information  to  certain 
persons  on  request). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displavs  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  the 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  671.  The  proposed  amendments 
are  to  be  issued  under  the  authoritv  of 
sections  671,  6034A,  6049(d)(7),  and 
7805. 

A  fixed  investment  trust  is  an 
arrangement  classified  as  a  trust  under 
§301.7701-4(c).  Beneficial  interests  in 
these  trusts  are  divided  into  units.  The 
Service  treats  these  trusts  as  grantor 
trusts  under  section  671  and  the  owners 
of  the  beneficial  interests,  or  units,  as 
the  grantors.  See  Rev.  Rul.  84-10  (1984- 
1  C.B.  155);  Rev.  Rul.  70-545  (1970-2 
C.B.  7):  Rev.  Rul.  70-544  (1970-2  C.B. 
6);  Rev.  Rul.  61-175  (1961-2  C.B.  128). 
Under  the  proposed  regulations,  a 
widely  held  fixed  investment  trust  is  a 
fixed  investment  trust  in  which  any 
interest  is  held  by  a  middleman.  For  this 
purpose,  the  term  middleman  includes, 
but  is  not  limited  to.  a  custodian  of  a 
person's  account,  a  nominee,  and  a 
broker  holding  an  interest  for  a 
customer  in  street  name.  The  IRS  and 
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Treasury  request  comments  on  the 
application  and  scope  ot  these 
definitions,  inckiding  the 
appropriateness  of  a  de  minimis  rule  as 
to  the  numher  of  middlemen. 

Interests  in  widely  held  fixed 
investment  trusts  are  often  held  in  the 
street  name  of  a  middleman,  who  holds 
such  interests  on  behalf  of  the  beneficial 
owners.  Thus,  trustees  frequently  do  not 
know  the  identity  of  the  beneficial 
owners  and  are  not  in  a  position  to 
communicate  necessary  tax  information 
directly  to  such  owners.  Currently,  there 
are  no  tax  information  reporting  rules 
specifically  providing  for  the  sharing  of 
tax  information  am.ong  trustees, 
middlemen,  and  beneficial  owners  of 
these  trusts. 

On  December  21,  1995,  final 
regulations  (TD  8633)  under  section 
671,  relating  to  the  information 
reporting  requirements  of  grantor  trusts, 
were  published  in  the  Federal  Register 
(60  PR  66085).  See  §  1.671-4.  While 
drafting  the  final  regulations,  the  IRS 
and  Treasury  concluded  that  special 
reporting  requirements  were  needed  for 
widely  held  fixed  investment  trusts  but 
that  such  guidance  fell  outside  the 
scope  of  the  final  regulations.  The 
preamble  to  the  final  regulations  stated 
that  the  IRS  and  Treasury  anticipated 
providing  guidance  for  these  trusts  in  a 
separate  project  and  invited  comments 
from  interested  taxpayers  and 
practitioners  regarding  such  guidance. 

In  developing  these  proposed 
regulations,  the  IRS  and  Treasury  have 
continued  to  solicit  comments  from  the 
public.  Comments  were  received  from 
various  industry  members  and 
practitioners,  and  these  proposed 
regulations  take  such  comments  into 
account.  The  proposed  regulations  are 
intended  to  clarify  the  reporting 
requirements  of  trustees  and  middlemen 
and  to  ensure  that  beneficial  owners  of 
trust  interests  receive  accurate  and 
timely  tax  reporting  information.  The 
IRS  and  Treasury  welcome  comments 
on  specific  instances  of  industry 
practice  that  differ  significantly  from  the 
framework  of  these  proposed 
regulations  and  on  suggestions  to  tailor 
the  reporting  requirements  to  account 
for  those  differences. 

Explanation  of  Provisions 

A.  General  Framework  of  Reporting 
Rules 

The  information  reporting  framework 
in  the  proposed  regulations  is  similar  to 
that  for  regular  interests  in  a  real  estate 
mortgage  investment  conduit.  See 
5j  1.6049-7. 

Under  the  proposed  regulations,  the 
responsibility  for  information  reporting 


IS 


lies  primarih  with  the  person  in  the 
ownership  chain  who  holds  a  unit 
interest  for  a  beneficial  owner  and  is, 
therefore,  in  the  best  position  to 
communicate  with,  and  provide  tax 
information  to.  the  beneficial  owner. 
Thus,  a  brokerage  firm  that  holds  a  unit 
interest  directly  for  an  individual  as  a 
middleman  will  have  the  primary 
obligation  to  report  to  the  IRS  and  to 
provide  tax  information  to  the 
individual.  Similarly,  if  a  unit  interest 
held  directly  by  an  individual  and  not 
through  a  middleman,  the  trustee  is  to 
report  to  the  IRS  and  to  provide  tax 
information  to  the  individual. 
Information  reporting  generally  is  not 
required  for  interests  held  by  exempt 
recipients.  Middlemen  and  trustees, 
however,  are  to  make  trust  tax 
information  available  upon  request  to 
exempt  recipients. 

Appropriate  adjustments  may  be 
necessary  to  other  information  reporting 
rules  to  make  them  compatible  with 
these  proposed  regulations. 

B.  Trustee  or  Middleman  to  Report  To 
the  IRS  on  Form  1099 

Under  proposed  §  1.671-4(j)(2](i)(Aj. 
a  trustee  must  report  to  the  IRS,  on  the 
appropriate  Forms  1099,  the  gross 
amount  of  trust  income  (determined  in 
accordance  with  proposed  tj  1.671- 
4(j)(6)(i))  attributable  to  a  unit  interest 
holder  who  holds  an  interest  in  the  trust 
directly  and  not  through  a  middleman. 
Similarly,  under  proposed  §  1.671- 
4(j)(2)(i)(B),  a  middleman  must  report 
for  any  unit  interest  holder  on  whose 
behalf  or  account  the  middleman  holds 
an  interest.  (To  comply  with  this 
requirement,  middlemen  may  request 
the  necessary  tax  information  from  the 
trustee.  See  the  discussion  below.)  In 
addition,  the  trustee  or  middleman  is  to 
report  on  the  appropriate  Form  1099  the 
gross  proceeds  from  the  .sale  or  other 
disposition  of  a  trust  asset  that  is 
attributable  to  the  unit  interest  holder 
Forms  1099  are  not  required  for  any  unit 
interest  holder  who  is  an  exempt 
recipient,  as  defined  in  proposed 
§1.671-4(j)(l). 

C.  Statements  To  Be  Furnished  to  the 
Beneficial  Owners  of  Unit  Interests 

Every  middleman  or  trustee  required 
to  file  with  the  IRS  a  Form  1099  under 
these  proposed  regulations  for  a  unit 
interest  holder  must  furnish  to  the  uiut 
interest  holder  a  written  statement 
providing  the  holder  with  necessary  tax 
reporting  information  including:  (1)  the 
items  of  income  (determined  in 
accordance  with  proposed  §  1.671- 
4(i)(6)(i)).  deduction,  and  credit  of  the 
trust  attributable  to  the  unit  interest 
holder;  (2)  if  anv  trust  asset  has  been 


sold  or  otherwise  disposed  of  during  the 
calendar  year,  the  portion  of  the  gross 
proceeds  relating  to  the  trust  asset 
which  is  attributable  to  the  unit  interest 
holder,  the  date  of  sale  or  disposition  of 
the  trust  asset,  and  the  percentage  of 

that  trust  asset  that  has  been  sold  or     

disposed  of:  and  (3)  any  other 
information  necessary  for  the  unit 
interest  holder  to  accurately  report  the 
mcome,  deductions,  and  credits  of  the 
trust  attributable  to  the  unit  interest  as 
required  under  section  671. 

In  addition,  to  enable  unit  interest 
holders  to  calculate  gain  or  loss  on  the 
disposition  of  a  trust  asset,  if  a  trust 
sells  or  disposes  of  a  trust  asset  during 
a  particular  calendar  year,  the  proposed 
regulations  require  the  trustee  or 
middleman  to  include,  with  the 
statement  to  the  holder,  a  schedule 
showing  the  portion  (expressed  as  a 
percentage)  of  the  total  fair  market  value 
of  all  the  assets  held  by  the  trust  that  the 
trust  asset  sold  or  disposed  of 
represented  as  of  the  last  day  of  each 
quarter  that  the  asset  was  held  by  the 
trust.  It  is  contemplated  that,  in  the 
absence  of  more  accurate  information, 
this  information  may  be  used  by  the 
unit  interest  holder  to  determine  the 
percentage  of  the  holder's  basis  in  its 
unit  interest  that  the  disposed  asset 
represents,  so  that  the  holder  may 
calculate  its  gain  or  loss  on  the 
disposition  of  the  asset. 

The  IRS  and  Treasury  welcome 
comments  on  whether  the  approach 
taken  in  the  proposed  regulations  to 
communicate  information  to  enable  the 
holder  of  a  unit  interest  to  calculate  its 
basis  in  a  trust  asset  is  effective,  or 
whether  a  different  approach,  which 
continues  to  be  consistent  with  the 
taxation  of  grantor  trusts,  would  be 
more  effective.  In  addition,  the  IRS  and 
Treasury  invite  comments  on  whether, 
for  trusts  consisting  of  fungible  assets, 
an  approach  other  than  the  proposed 
asset-by-asset  approach  for  reporting 
sales  and  determining  basis  is 
administratively  feasible  or  whether  an 
aggregate  approach  would  be  more 
appropriate  and  on  the  manner  in  which 
such  an  aggregate  approach  would  be 
applied. 

D.  Information  to  he  Furnished  to 
Middlemen  by  Trusts 

In  general,  information  reporting  is 
not  required  for  unit  interests  held  bv 
exempt  recipients.  To  enable  such 
persons  to  receive  necessar\  trust 
information,  however,  §  1.671— 4(j)(3)(iii) 
of  the  proposed  regulation;-  provides 
that  middlemen,  exempt  recipients,  and 
certain  other  persons  ma\  request  from 
the  trust  tax  information  for  a  calendar 
quarter,  computed  as  of  the  last  day  of 
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the  quarter  specified,  or  for  a  calendar 
vear.  computed  as  of  Decemher  31  of  the 
year  specified.  The  tax  reporting 
information  the  trust  is  to  make 
available  includes:  (1)  all  items  of 
income  (determined  in  accordance  with 
proposed  §  1.671-4(j)(6)(i)).  deduction, 
and  credit  of  the  trust  for  the  period 
specified:  (2)  if  any  trust  asset  has  been 
sold  or  otherwise  disposed  of  during  the 
period  specified,  the  gross  proceeds 
received  by  the  trust  for  the  trust  asset, 
the  date  of  sale  or  disposition,  and  the 
percentage  of  that  trust  asset  that  has 
been  sold  or  disposed  of;  (3)  the  number 
of  units  outstanding  on  the  last  business 
day  of  the  period  specified;  and  (4)  any 
other  information  necessary  for  the  unit 
interest  holder  to  accurately  report  the 
income,  deductions,  and  credits 
attributable  to  the  portion  of  the  trust 
treated  as  owned  by  the  holder,  as 
required  under  section  671.  In  addition. 
if  a  trust  asset  is  sold  or  otherwise 
disposed  of  during  the  period  specified, 
the  trust  must  provide  a  schedule 
showing  the  portion  (expressed  in  terms 
of  a  percentage)  of  the  total  fair  market 
value  of  all  the  assets  held  by  the  trust 
that  the  asset  sold  or  disposed  of 
represented  as  of  the  last  day  of  each 
calendar  quarter  that  the  trust  held  the 
asset. 

E.  Special  Rules 

A  beneficial  owner  of  a  unit  interest 
must  report  trust  items  consistent  with 
the  owner's  method  of  accounting.  .See, 
e.g..  Rev.  Rul.  84-10.  For  administrative 
convenience,  and  with  the  intent  of 
being  consistent  with  industry  practice, 
however,  the  proposed  regulations 
require  a  trust  to  provide  tax 
information  as  if  the  trust  were  a 
taxpayer  using  the  cash  receipts  and 
disbursements  method  of  tax  accounting 
(cash  method).  Although  a  trust  must 
provide  tax  information  to  unit  holders 
as  if  the  trust  were  a  cash  method 
taxpayer,  the  trust  must  provide 
information  necessary  for  such  holders 
to  comply  with  the  original  issue 
discount  rules  and  other  provisions 
requiring  the  inclusion  of  accrued 
amounts  regardless  of  the  holder's 
method  of  accounting.  The  IRS  and 
Treasury  are  continuing  to  study,  and 
welcome  comments  on,  whether  to 
require  trusts  to  provide  tax  reporting 
information  to  accommodate  the 
different  methods  of  accounting  used  by 
the  beneficial  owners  of  a  trust. 

In  the  case  of  a  widely  held  fixed 
un  estment  trust  that  holds  a  pool  of 
debt  instruments  subject  to  section 
1272(a)(6){C)(iii).  the  proposed 
regidations  require  that  middlemen, 
unit  interest  holders,  exempt  recipients, 
and  noncalendar-year  taxpayers  be 


provided  with  certain  additional 
information  that  is  necessary  for 
compliance  with  the  market  discount 
rules  and,  where  applicable,  section 
1272(a)(6)  (as  amended  by  section  1004 
of  the  Taxpayer  Relief  Act  of  1997. 
Public  Law  105-34,  111  Stat.  788,  911 
(1997)).  This  additional  information 
includes  information  necessary  to 
compute  (1)  the  accrual  of  market 
discount,  including  the  type  of 
information  required  under  §  1.6049— 
7(f)(2)(i)(G)  in  the  case  of  a  REMIC 
regular  interest  or  a  collateralized  debt 
obligation  not  issued  with  original  issue 
discount;  and  (2)  the  accrual  of  original 
issue  discount  and  market  discount, 
including  the  type  of  information 
required  under  §  1.6049-7(f)(2)(ii){E), 
(F),  (I),  and  (K)  in  the  case  of  a  REMIC 
regular  interest  or  a  collateralized  debt 
obligation  that  is  issued  with  original 
issue  discount.  The  IRS  and  Treasury 
request  comments  on  whether  similar 
information  reporting  requirements,  for 
example,  reporting  of  information 
necessary  to  compute  the  accrual  of 
market  discount,  should  be  extended  to 
widely  held  fixed  investment  trusts  that 
hold  instruments  (or  pools  of 
instruments)  not  subject  to  section 
1272(a)(6)(C). 

To  enable  a  beneficial  owner  to 
comply  fully  with  section  671  and 
section  67  (where  applicable).  §  1.671- 
4(j)(6)(i)  of  the  proposed  regulations 
requires  the  amount  of  trust  income  to 
be  reported  by  the  trustee  to  be  the  gross 
amount  of  income  generated  by  the  trust 
assets  (other  than  from  the  sale  or  other 
disposition  of  trust  assets).  Thus,  in  the 
case  of  a  trust  that  receives  a  payment 
net  of  an  expense,  the  payment  must  be 
grossed  up  to  reflect  the  deducted 
expense.  "Trustees  must  also  have,  and 
make  available,  information  regarding 
the  trust's  affected  expenses  (as  defined 
in  §  1.67-2T(i)(l))  for  the  calendar  year. 
In  addition,  in  the  case  of  a  unit  interest 
holder  that  is  an  affected  investor  (as 
defined  in  §  1.67-2T(h)(l)).  the  trustee 
or  middleman  must  provide  such  unit 
interest  holder  with  information 
regarding  the  holder's  proportionate 
share  of  the  trust's  affected  expenses  for 
the  calendar  year. 

The  proposed  regulations  also  require 
the  trust  to  separately  state  any  other 
item  that,  if  taken  into  account 
separately  by  any  unit  interest  holder, 
could  result  in  an  income  tax  liability 
for  that  unit  interest  holder  different 
from  that  which  would  result  if  the  unit 
interest  holder  did  not  take  the  item  into 
ac:count  separately.  The  IRS  and 
Treasury  request  comments  on  whether 
this  requirement  is  administratively 
feasible  in  the  context  of  a  widely  held 
fixed  investment  trust  or  whether  a 


different  approach,  also  consistent  with 
the  taxation  of  grantor  trusts,  would  be 
more  appropriate. 

F.  Coordination  With  Backup 
Withholding  Rules 

Section  1.671-4(j)(7)  of  the  proposed 
regulations  contains  provisions  to 
coordinate  these  regulations  with  the 
backup  withholding  rules. 

Proposed  Effective  Date 

These  regulations  are  proposed  to 
applv  to  calendar  years  beginning  on  or 
after  the  date  that  final  regulations  are 
published  in  the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  the  regulations  generally  clarify 
existing  reporting  obligations  and  are 
expected,  for  the  most  part,  to  have  a 
minimal  impact  on  industry  practice. 
Thus,  the  regulations  will  not  result  in 
a  significant  economic  impact  on  any 
entity  subject  to  the  regulations. 
Further,  the  reporting  burdens  in  these 
regulations  will  fall  primarily  on  large 
brokerage  firms,  large  banks,  and  other 
large  entities  acting  as  trustees  or 
middlemen,  most  of  which  are  not  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6).  Thus,  a  substantial  number 
of  small  entities  will  not  be  affected. 
Therefore,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  this 
notice  of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  (in  the  manner  described  in  the 
ADDRESSES  caption)  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  Thursday.  November  5.  1998  at  10 
a.m.,  in  room  2615,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington.  DC.  Because  of  access 
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restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  November  12, 
1998  and  submit  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  October  15, 
1998. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information.  The  principal 
author  of  these  regulations  is  Faith 
Colson,  Office  of  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements 

26  CFR  Part  301 

Employment  taxes,  Estate  taxes, 
Excise  taxes,  Gift  taxes,  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  301 
are  proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  1.671-4  also  issued  under  26 
U.S.C.  671,  26  U.S.C.  6034A,  and  26 
U.S.C.  6049(d)(7). 

Par.  2.  Section  1.671-4  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (j)  to  read  as  follows: 

§  1 .671  -4    Method  of  reporting. 

(a)  Portion  of  trust  treated  as  owned 
by  the  grantor  or  another  person.  Except 
as  otherwise  provided  in  paragraphs  (b) 
and  (j)  of  this  section,  items  of  income, 
deduction,  and  credit  attributable  to  any 
portion  of  a  trust  which,  under  the 
provisions  of  subpart  E  (section  671  and 
following),  part  I,  subchapter  J,  chapter 
1  of  the  Internal  Revenue  Code,  is 


treated  as  owned  by  the  grantor  or 
another  person  are  not  reported  by  the 
trust  on  Form  1041,  but  are  shown  on 
a  separate  statement  to  be  attached  to 
that  form.  Paragraph  (j)  of  this  section 
provides  special  reporting  rules  for 
widely  held  fixed  investment  trusts. 
Section  301. 7701-4(e)(2)  of  this  chapter 
provides  guidance  on  how  the  reporting 
rules  in  this  paragraph  (a)  apply  to  an 
environmental  remediation  trust. 
»         *         *         ♦         * 

(j)  Special  rules  appUcable  to  widely 
held  fixed  investment  trusts.  The 
reporting  rules  contained  in  this 
paragraph  (j)  apply  to  any  widely  held 
fixed  investment  trust. 

(1)  Definitions.  For  purposes  of  this 
paragraph  (j): 

Affected  expenses.  The  term  affected 
expenses  has  the  meaning  given  that 
termby  §1.67-2T(i)(l). 

Affected  investor  The  term  affected 
investor  has  the  meaning  given  that  term 
by§1.67-2T(h)(l). 

Exempt  recipient.  An  exempt 
recipient  is  any  person  described  in 
paragraphs  (j)(2)(iv)(A)  through  (R)  of 
this  section. 

Middleman.  A  middleman  is  any 
person  who  holds  an  interest  in  an 
arrangement  classified  as  a  trust  under 
§301.7701-^(c)  of  this  chapter,  and 
subject  to  subpart  E,  part  I,  subchapter 
J,  chapter  1  of  the  Internal  Revenue 
Code,  on  behalf  of,  or  for  the  account  of, 
another  person,  or  who  otherwise  acts 
in  a  capacity  as  an  intermediary  for  the 
account  of  another  person,  at  any  time 
during  the  calendar  year.  A  middleman 
includes,  but  is  not  limited  to — 

(i)  A  custodian  of  a  person's  account, 
such  as  a  bank,  financial  institution,  or 
brokerage  firm  acting  as  custodian  of  an 
account: 

(ii)  A  nominee,  including  the  joint 
owner  of  an  account  or  instrument 
except  if  the  joint  owners  are  husband 
and  wife;  and 

(iii)  A  broker  (as  defined  in  section 
6045(c)(1)  and  §  1.6045-l(a)(l))  holding 
an  interest  for  a  customer  in  street 
name. 

Requesting  person.  A  requesting 
person  is  a  person  specified  in 
paragraph  (j)(3)(iii)(A)  of  this  section 
who  is  entitled  to  request  from  the 
trustee  the  information  specified  in 
paragraph  (j)(3)(ii)  of  this  section. 

Trustee.  Trustee  means  the  trustee  of 
a  widely  held  fixed  investment  trust. 
Unit  interest  holder.  A  unit  interest 
holder  is  any  person  who  holds  a  direct 
or  indirect  interest,  including  a 
beneficial  interest,  in  a  widely  held 
fixed  investment  trust  at  any  time 
during  the  calendar  year. 

Widely  held  fixed  investment  trust.  A 
widely  held  fixed  investment  trust  is  an 


arrangement  classified  as  a  trust  under 
§301.77ni-4(c)  of  this  chapter,  and 
subject  to  subpart  E.  part  I.  subchapter 
J,  chapter  1  of  the  Internal  Revenue 
Code,  in  which  any  interest  is  held  by 
a  middleman. 

(2)  Form  1099  requirement  for  trustees 
and  middlemen— (i]  Obligation  to  file 
Form  1099  with  the  Internal  Revenue 
Sen'ice.  Except  as  provided  in 
paragraph  (j)(2)(iv)  of  this  section— 

(A)  Every  trustee  mu.st  file  with  the 
Internal  Revenue  Ser\'ice  the 
appropriate  Forms  1099  reporting  the 
information  specified  in  paragraph 
(j)(2)(ii)  of  this  section  with  respect  to 
any  unit  interest  holder  who  holds  an 
interest  in  the  trust  directly  and  not 
through  a  middleman;  and 

(B)  Every  middleman  must  file  with 
the  Internal  Revenue  Ser\ice  the 
appropriate  Forms  1099.  reporting  the 
information  specified  in  paragraph 
(j)(2)(ii)  of  this  section  with  respect  to 
any  unit  interest  holder  on  who.se  behalf 
or  account  the  middleman  holds  an 
interest  in  the  trust  or  acts  in  a  capacity 
as  an  intermediary'. 

(ii)  Information  to  he  reported.  The 
following  information  must  be  reported 
to  the  Internal  Revenue  Ser\ice  on  the 
appropriate  Forms  1099 — 

(A)  The  name,  address,  and  taxpayer 
identification  number  of  the  unit 
interest  holder; 

(B)  The  name,  address,  and  taxpayer 
identification  number  of  the  person 
required  to  file  the  form: 

(C)  The  amount  of  trust  income 
(determined  in  accordance  with 
paragraph  (j)(6)(i)  of  this  section) 
attributable  to  the  unit  interest  holder 
for  the  calendar  year  for  which  the 
return  is  made; 

(D)  In  the  case  of  the  sale  or  other 
disposition  of  a  trust  asset  during  the 
calendar  year,  the  portion  of  the  gross 
proceeds  relating  to  the  trust  asset  that 
is  attributable  to  the  unit  interest  holder; 
and 

(E)  Any  other  information  required  by 
the  Forms  1099. 

(iii)  Time  and  place  for  filing  Forms 
1099.  The  Forms  1099  required  to  be 
filed  with  the  Internal  Revenue  Service 
by  trustees  or  middlemen  pursuant  to 
paragraph  (j)(2)(i)  of  this  section  must  be 
filed  on  or  before  February  28  of  the 
year  following  the  year  for  which  the 
Forms  1099  are  being  filed.  The  returns 
must  be  filed  with  the  appropriate 
Internal  Revenue  Service  Center,  at  the 
address  listed  in  the  instructions  for  the 
Forms  1099.  For  extensiors  of  time  for 
filing  returns  under  this  flection,  see 
§  1.6081-1.  For  magnetic  media  filing 
requirements,  see  §301.6011-2  of  this 
chapter. 
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(iv)  Forms  1099  not  required.  A  Form 
1099  is  not  required  for  a  unit  interest 
holder  that  is  an  exempt  rec:ipient. 
However,  if  the  trustee  or  middleman 
backup  withholds  under  section  3406 
on  payments  made  to  a  unit  interest 
holder  (because,  for  example,  the  unit 
interest  holder  has  failed  to  furnish  a 
Form  \V-9  on  request),  then  the  trustee 
or  middleman  is  required  to  make  a 
return  under  this  section,  unless  the 
trustee  or  middleman  refunds  the 
amount  withheld  in  accordance  with 
§  31.6413(a)-3  of  this  chapter.  An 
exempt  recipient  is  generally  exempt 
from  information  reporting  without 
filing  a  certificate  claiming  e.xempt 
status  unless  the  provisions  of  this 
paragraph  (il(2](iv)  require  the  unit 
interest  holder  to  file  a  certificate.  A 
trustee  or  middleman  may  in  any  case 
require  a  unit  interest  holder  not 
otherwise  required  to  file  a  certificate 
under  this  paragraph  (i)(2)(iv)  to  file  a 
certificate  in  order  to  qualify  as  an 
exempt  recipient.  See  §  31.3406(h)- 
3(a)(l)(iii)  and  (c)(2)  of  this  chapter  for 
the  certificate  that  a  unit  interest  holder 
must  provide  if  a  trustee  or  middleman 
requires  the  certificate  in  order  to  treat 
the  unit  interest  holder  as  an  exempt 
recipient  under  this  paragraph  ())(2)(iv). 
A  trustee  or  middleman  may  treat  a  unit 
interest  holder  as  an  exempt  recipient 
based  upon  a  properly  completed  form 
as  described  in  §  31.3"406(h)-3(e)(2)  of 
this  chapter,  its  actual  knowledge  that 
the  unit  interest  holder  is  a  person 
described  in  this  paragraph  (j)(2)(iv),  or 
the  indicators  described  in  this 
paragraph  (j)(2)(iv).  Any  unit  interest 
holder  who  ceases  to  be  an  exempt 
recipient  shall,  no  later  than  10  days 
after  such  cessation,  notify  the  trustee  or 
middleman  in  writing  when  it  i:eases  to 
be  an  exempt  recipient.  For  purposes  of 
this  paragraph  (j) — 

(A)  Corporation.  A  corporation,  as 
defined  in  section  7701(a)(3).  whether 
domestic  or  foreign,  is  an  exempt 
recipient.  In  addition,  for  purposes  of 
this  paragraph  ())(2)(iv),  the  term 
corporation  includes  a  partnership  all  of 
whose  members  are  corporations 
described  in  this  paragraph  (j)(2)(iv),  but 
only  if  the  partnership  files  with  the 
trustee  or  middleman  a  properly 
completed  form  as  described  in 
§  31.3406(h)-3(e)(2)  of  this  chapter. 
Absent  actual  knowledge  otherwise,  a 
trustee  or  middleman  may  treat  a  unit 
interest  holder  as  a  corporation  (and. 
therefore,  as  an  exempt  recipient)  if  one 
of  the  requirements  of  paragraph 
(j)(2)(iv)(A)(I).  [2],  [3].  or  [4].  is  met  at 
the  time  a  unit  interest  holder  acquires 
an  interest  in  the  trust. 

(J)  The  name  of  the  unit  interest 
holder  contains  an  unambiguous 


expression  of  corporate  status  (that  is, 
Incorporated,  Inc.,  Corporation,  Corp., 
P.C.,  (but  not  Company  or  Co.))  or 
contains  the  term  insurance  company, 
indemnity  company,  reinsurance 
company,  or  assurance  company,  or  its 
name  indicates  that  it  is  an  entity  listed 
as  a  per  se  corporation  under 
§  301.7701-2(b)(8)(i)  of  this  chanter. 

(2)  The  trustee  or  middleman  nas  on 
file  a  corporate  resolution  or  similar 
document  clearly  indicating  corporate 
status.  For  this  purpose,  a  similar 
document  includes  a  copy  of  Form 
b832,  filed  by  the  unit  interest  holder  to 
elect  classification  as  an  association 
under  §  301.7701-3(c)  of  this  chapter. 

(3)  The  trustee  or  middleman  receives 
a  Form  \V-9  which  includes  an  EIN  and 
a  statement  from  the  unit  interest  holder 
that  it  is  a  domestic  corporation. 

[4]  The  trustee  or  middleman  receives 
a  withholding  certificate  described  in 
§  1.1441-l(e)(2)(i),  that  includes  a 
certification  that  the  person  whose 
name  is  on  the  certificate  is  a  foreign 
corporation. 

(B)  Tax  exempt  organization.  Any 
organization  that  is  exempt  from 
taxation  under  section  501(a)  is  an 
exempt  recipient.  A  custodial  account 
under  section  403(b)(7)  shall  be 
considered  an  exempt  recipient  under 
this  paragraph.  A  trustee  or  middleman 
may  treat  an  organization  as  an  exempt 
recipient  under  this  paragraph 
(j)(2)(iv)(B)  without  requiring  a 
certificate  if  the  organization's  name  is 
listed  in  the  compilation  by  the 
Commissioner  of  organizations  for 
which  a  deduction  for  charitable 
contributions  is  allowed,  if  the  name  of 
the  organization  contains  an 
unambiguous  indication  that  it  is  a  tax- 
exempt  organization,  or  if  the 
organization  is  known  to  the  trustee  or 
middleman  to  be  a  tax-exempt 
organization. 

(C)  Individual  retirement  plan.  An 
individual  retirement  plan  as  defined  in 
section  7701(a)(37)  is  an  exempt 
recipient.  A  trustee  or  middleman  may 
treat  any  such  plan  of  which  it  is  the 
trustee  or  custodian  as  an  exempt 
recipient  under  this  paragraph 
(j)(2)(iv)(C)  without  requiring  a 
certificate. 

(D)  United  States.  The  United  States 
Government  and  any  wholly-owned 
agency  or  instrumentality  thereof  are 
exempt  recipients.  A  trustee  or 
middleman  may  treat  a  person  as  an 
exempt  recipient  under  this  paragraph 
())(2)(iv)(D)  without  requiring  a 
certificate  if  the  name  of  such  person 
reasonably  indicates  it  is  described  in 
this  paragraph  (j)(2)(iv)(D). 

(E)  State.  A  State,  the  District  of 
Columbia,  a  possession  of  the  United 


States,  a  political  subdivision  of  any  of 
the  foregoing,  a  wholly-owned  agency  or 
instrumentality  of  any  one  or  more  of 
the  foregoing,  and  a  pool  or  partnership 
composed  exclusively  of  any  of  the 
foregoing  are  exempt  recipients.  A 
trustee  or  middleman  may  treat  a  person 
as  an  exempt  recipient  under  this 
paragraph  (j)(2)(iv)(E)  without  requiring 
a  certificate  if  the  name  of  such  person 
reasonably  indicates  it  is  described  in 
this  paragraph  (j)(2)(iv)(E)  or  if  such 
person  is  known  generally  in  the 
community  to  be  a  State,  the  District  of 
Columbia,  a  possession  of  the  United 
States  or  a  political  subdivision  or  a 
wholly-owned  agency  or 
instrumentality  or  any  one  or  more  of 
the  foregoing  (for  example,  an  account 
held  in  the  name  of  "Town  of  S"  or 
"County  of  T"  may  be  treated  as  held  by 
an  exempt  recipient  under  this 
paragraph  (j)(2)(iv)(E)). 

(F)  Foreign  government.  A  foreign 
government,  a  political  subdivision  of  a 
foreign  government,  and  any  wholly- 
owned  agency  or  instrumentality  of 
either  of  the  foregoing  are  exempt 
recipients.  A  trustee  or  middleman  may 
treat  a  foreign  government  or  a  political 
subdivision  thereof  as  an  exempt 
recipient  under  this  paragraph 
(j)(2)(iv)(F)  without  requiring  a 
certificate  provided  that  its  name 
reasonably  indicates  that  it  is  a  foreign 
government  or  provided  that  it  is  known 
to  the  trustee  or  middleman  to  be  a 
foreign  government  or  a  political 
subdivision  thereof  (for  example,  an 
account  held  in  the  name  of  the 
"Government  of  V"  may  be  treated  as 
held  by  a  foreign  government). 

(G)  international  organization.  An 
international  organization  and  any 
wholly-owned  agency  or 
instrumentality  thereof  are  exempt 
recipients.  The  term  international 
organization  shall  have  the  meaning 
ascribed  to  it  in  section  7701(a)(18).  A 
trustee  or  middleman  may  treat  a  unit 
interest  holder  as  an  international 
organization  without  requiring  a 
certificate  if  the  unit  interest  holder  is 
designated  as  an  international 
organization  by  executive  order 
(pursuant  to  22  U.S.C.  288  through 
288f). 

(H)  Foreign  central  bank  of  issue.  A 
foreign  central  bank  of  issue  is  an 
exempt  recipient.  A  foreign  central  bank 
of  issue  is  a  bank  which  is  by  law  or 
government  sanction  the  principal 
authority,  other  than  the  government 
itself,  issuing  instruments  intended  to 
circulate  as  currency.  See  §  1.895- 
1(b)(1).  A  trustee  or  middleman  may 
treat  a  person  as  a  foreign  central  bank 
of  issue  (and,  therefore,  as  an  exempt 
recipient)  without  requiring  a  certificate 


Federal  Register /Vol.  63,  No.  156 /Thursday.  August  13.  1990 /Proposed  Rules  43359 


provided  that  such  person  is  known 
generally  in  the  financial  community  as 
a  foreign  central  bank  of  issue  or  if  its 
name  reasonably  indicates  that  it  is  a 
foreign  central  bank  of  issue. 

(I)  Securities  and  commodities  dealer. 
A  dealer  in  securities,  commodities,  or 
notional  principal  contracts  that  is 
registered  as  such  under  the  laws  of  the 
United  States  or  a  State  or  under  the 
laws  of  a  foreign  country  is  an  exempt 
recipient.  A  trustee  or  middleman  may 
treat  a  dealer  as  an  exempt  recipient 
under  this  paragraph  (j)(2)(iv)(I)  without 
requiring  a  certificate  if  the  person  is 
known  generally  in  the  investment 
community  to  be  a  dealer  meeting  the 
requirements  set  forth  in  this  paragraph 
(j)(2)(iv)(I)  (for  example,  a  registered 
broker-dealer  or  a  person  listed  as  a 
member  firm  in  the  most  recent 
publication  of  members  of  the  National 
Association  of  Securities  Dealers,  Inc.). 

(J)  Real  Estate  Investment  Trust.  A 
real  estate  investment  trust,  as  defined 
in  section  856  and  §  1.856-1,  is  an 
exempt  recipient.  A  trustee  or 
middleman  may  treat  a  person  as  a  real 
estate  investment  trust  (and,  therefore, 
as  an  exempt  recipient)  without 
requiring  a  certificate  if  the  person  is 
known  generally  in  the  investment 
community  as  a  real  estate  investment 
trust. 

(K)  Entity  registered  under  the 
Investment  Company  Act  of  1 940.  An 
entity  registered  at  all  times  during  the 
taxable  year  under  the  Investment 
Company  Act  of  1940,  as  amended  (15 
U.S.C.  80a-l),  (or  during  such  portion  of 
the  taxable  year  that  it  is  in  existence), 
is  an  exempt  recipient.  An  entity  that  is 
created  during  the  taxable  year  will  be 
treated  as  meeting  the  registration 
requirement  of  the  preceding  sentence 
provided  that  such  entity  is  so 
registered  at  all  times  during  the  taxable 
year  for  which  such  entity  is  in 
existence.  A  trustee  or  middleman  may 
treat  such  an  entity  as  an  exempt 
recipient  under  this  paragraph 
(j)(2)(iv)(K)  without  requiring  a 
certificate  if  the  entity  is  known 
generally  in  the  investment  community 
to  meet  the  requirements  of  the 
preceding  sentence. 

(L)  Common  trust  fund.  A  common 
trust  fund,  as  defined  in  section  584(a), 
is  an  exempt  recipient.  A  trustee  or 
middleman  may  treat  the  fund  as  an 
exempt  recipient  without  requiring  a 
certificate  provided  that  its  name 
reasonably  indicates  that  it  is  a  common 
trust  fund  or  provided  that  it  is  known 
to  the  trustee  or  middleman  to  be  a 
common  trust  fund. 

(M)  Financial  institution.  A  financial 
institution  such  as  a  bank,  mutual 
savings  bank,  savings  and  loan 


association,  building  and  loan 
association,  cooperative  bank, 
homestead  association,  credit  union, 
industrial  loan  association  or  bank,  or 
other  similar  organization,  whether 
organized  in  the  United  States  or  under 
the  laws  of  a  foreign  country  is  an 
exempt  recipient.  A  financial  institution 
also  includes  a  clearing  organization 
defined  in  §  l,163-5(c)(2)(i)(D)(8)  and 
the  Bank  for  International  Settlements. 
A  trustee  or  middleman  may  treat  any 
person  described  in  the  preceding 
sentence  as  an  exempt  recipient  without 
requiring  a  certificate  if  the  person's 
name  (including  a  foreign  name,  such  as 
"Banco"  or  "Banque")  reasonably 
indicates  the  unit  interest  holder  is  a 
financial  institution  described  in  the 
preceding  sentence. 

(N)  Trust.  A  trust  which  is  exempt 
from  tax  under  section  664(c)  (i.e..  a 
charitable  remainder  annuity  trust  or  a 
charitable  remainder  unitrust)  or  is 
described  in  section  4947(a)(1)  (relating 
to  certain  charitable  trusts)  is  an  exempt 
recipient.  A  trustee  or  middleman 
which  is  a  trustee  of  the  trust  may  treat 
the  trust  as  an  exempt  recipient  without 
requiring  a  certificate. 

(O)  Middlemen.  A  middleman,  as 
defined  in  paragraph  (j)(l)  of  this 
section,  is  an  exempt  recipient. 

(P)  Brokers.  A  broker,  as  defined  in 
section  6045(c)  and  §  1.6045-l(a)(l),  is 
an  exempt  recipient. 

(Q)  Real  estate  mortgage  investment 
conduit.  A  real  estate  mortgage 
investment  conduit,  as  defined  in 
section  860D(a),  is  an  exempt  recipient. 

(R)  A  widely  held  fixed  investment 
trust.  A  widely  held  fixed  investment 
trust,  as  defined  in  paragraph  (j)(l)  of 
this  section,  is  an  exempt  recipient. 

(3)  Trustee's  requirement  to  furnish 
information  to  middlemen,  exempt 
recipients,  and  noncalendar-year 
taxpayers — (i)  In  general.  The  trustee 
must  cause  to  be  printed  in  a 
publication  generally  read  by  and 
available  to  requesting  persons,  the 
name,  address,  and  telephone  number  of 
a  representative  or  official  of  the  trust 
who  will  provide  the  information 
specified  in  paragraph  (j)(3)(ii)  of  this 
section  to  such  persons.  The  trustee 
must  provide  the  information  in  the 
time  and  manner  prescribed  in 
paragraph  (j)(3)(iii)(C)  of  this  section  to 
requesting  persons  who  request  the 
information  in  the  manner  prescribed  in 
paragraph  (j)(3)(iii)(B)  of  this  section. 

(ii)  Information  required  to  be 
reported.  For  each  calendar  quarter  or 
calendar  year  specified,  the  trustee  must 
have  available  and  provide,  upon 
request,  the  following  information 
computed  as  of  the  last  day  of  the 


quarter,  or  computed  as  of  December  31 
of  the  vear  specitied — 

(A)  The  name  of  the  trust,  the  name 
and  address  of  the  trustee  of  the  trust. 
and  the  employer  identification  number 
of  the  trust: 

(B)  The  Committee  on  Uniform 
Security  Identification  Procedure 
(CUSIP)  number,  account  number,  serial 
number  or  other  identifying  number  of 
the  trust: 

(C)  All  items  of  income  (determined 
in  accordance  with  paragraph  (i)(6)(i)  of 
this  section),  deduction,  and  credit  of 
the  trust,  expressed  both  as  a  total  dollar 
amount  for  the  trust  and  as  a  dollar 
amount  per  unit  outstanding  on  the  last 
dav  of  the  period  requested: 

(D)  If  any  trust  asset  has  been  sold  or 
otherwise  disposed  of  during  the  period 
requested,  the  gross  proceeds  received 
by  the  trust  for  the  trust  asset,  the  date 
of  sale  or  disposition  of  the  trust  asset, 
and  the  percentage  of  that  trust  asset 
that  has  been  sold  or  disposed  of.  The 
trust  must  also  provide  a  schedule 
showing  the  portion  (expressed  in  terms 
of  a  percentage)  of  the  total  fair  market 
value  of  all  the  assets  held  by  the  trust 
that  the  asset  sold  or  disposed  of 
represented  as  of  the  last  day  of  the 
quarter  for  each  quarter  that  the  asset 
was  held  by  the  trust: 

(E)  The  amount  of  affected  expenses 
of  the  trust  expressed  both  as  a  total 
dollar  amount  and  as  a  dollar  amount 
per  unit  outstanding  on  the  last  day  of 
the  period  requested: 

(F)  In  the  case  of  a  widely  held  fixed 
investment  trust  that  holds  a  pool  of 
debt  instruments  subject  to  section 
1272(a)(6)(C)(iii).  the  information 
required  by  paragraph  (j)(6)(ii)  of  this 
section: 

(G)  The  number  of  units  outstanding 
on  the  last  business  day  of  the  period 
requested:  and 

(H)  Any  other  information  necessary 
for  a  unit  interest  holder  that  is  the 
beneficial  owner  of  a  trust  interest  to 
properly  report  the  income,  deductions, 
and  credits  attributable  to  the  portion  of 
the  trust  treated  as  owned  by  the  unit 
interest  holder  under  section  671.  For 
this  purpose,  the  trustee  shall  separately 
state  any  trust  item  that,  if  taken  into 
account  separately  by  a  unit  interest 
holder,  could  result  in  an  income  tax 
liability  for  that  unit  interest  holder 
different  from  that  which  would  result 
if  the  unit  interest  holder  did  not  take 
the  item  into  account  separately. 

(iii)  Providing  and  requesting  trust 
information — (A)  Requesting  persons. 
The  following  persons  that  hold  an 
interest  in  a  trust  may  request  the 
information  specified  in  paragraph 
(j)(3)(ii)  of  this  section  from  that  trust — 

(1)  Anv  middleman; 
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(2)  Anv  broker  who  holds  a  unit 
interest  on  its  own  behalf: 

[3)  Any  other  exempt  recipient  who 
holds  an  interest  directly  and  not 
through  a  middleman; 

[4)  Any  noncalendar-year  unit  interest 
holder  who  holds  a  trust  interest 
directly  and  not  through  a  middleman: 
and 

(5)  A  representative  or  agent  for  a 
person  specified  in  paragraphs 
(i)(3)(iii)(A)  (J)  through  [4]  of  this 
section. 

(B)  Manner  of  requesting  information 
from  the  trust.  A  requesting  person  may 
request  the  information  specified  in 
paragraph  (j)(3)(ii)  of  this  section  in 
writing  or  by  telephone.  The  request 
must  specify  the  calendar  quarters  or 
years  for  which  the  information  is 
needed. 

(C)  Time  and  manner  of  furnishing 
information — (2)  Manner  of  furnishing 
information.  The  information  specified 
in  paragraph  (j)(3)(ii)  of  this  section  may 
be  furnished  as  follows — 

(/)  By  telephone: 

(//)  By  written  statement  sent  by  first 
class  mail  to  the  address  provided  by 
the  requesting  person; 

(/;;)  By  causing  it  to  be  printed  in  a 
publication  generally  read  by  and 
available  to  requesting  persons  and  by 
notifying  the  requesting  person  in 
writing  or  by  telephone  of  the 
publication  in  which  it  will  appear,  the 
date  on  which  it  will  appear,  and,  if 
possible,  the  page  on  which  it  will 
appear;  or 

(iv)  By  any  other  method  agreed  to  by 
the  parties. 

(2)  Time  for  furnishing  the 
information.  The  trustee  must  furnish, 
or  cause  to  be  furnished,  the 
information  specified  in  paragraph 
(j)(3)(ii)  of  this  section  on  or  before  the 
later  of — 

(;)  The  30th  day  after  the  close  of  the 
period  for  which  the  information  was 
requested;  or 

(if)  The  day  that  is  2  weeks  after  the 
receipt  of  the  request. 

(4)  Requirement  of  furnishing 
statement  to  unit  interest  holder — (i)  In 
general.  Every  trustee  or  middleman 
required  to  file  appropriate  Forms  1099 
under  paragraph  (j)(2)(i)  of  this  section 
with  respect  to  a  particular  unit  interest 
holder  must  furnish  to  that  unit  Interest 
holder  (the  person  whose  identifying 
number  is  required  to  be  shown  on  the 
form)  a  written  statement  showing  the 
information  required  by  paragraph 
(j)(4)(ii)  of  this  section. 

(ii)  Information  required  to  be 
provided  on  written  statement.  The 
written  statement  must  specify  for  the 
calendar  year  for  which  the  return  is 
made  the  following  information — 


(A)  The  name  of  the  trust  and  the 
CUSIP  number,  account  number,  serial 
number,  or  other  identifying  number  for 
the  trust  or  unit  interest: 

(B)  The  name,  address,  and  taxpayer 
identification  number  of  the  person 
renuired  to  send  the  statement; 

lO  All  items  of  income  (determined 
in  accordance  with  paragraph  (j)(6)(i)  of 
this  section),  deduction,  and  credit  of 
the  trust  attributable  to  the  unit  interest 
holder; 

(D)  If  any  trust  asset  is  sold,  or 
otherwise  disposed  of  during  the 
calendar  year,  the  portion  of  the  gross 
proceeds  relating  to  the  trust  asset  that 
is  attributable  to  the  unit  interest  holder, 
the  date  of  sale  or  disposition  of  the 
trust  asset,  and  the  percentage  of  that 
trust  asset  that  has  been  sold  or 
otherwise  disposed  of.  A  schedule 
showing  the  portion  (expressed  in  terms 
of  a  percentage)  of  the  total  fair  market 
value  of  all  the  assets  held  by  the  trust 
that  the  asset  sold  or  disposed  of 
represented  as  of  the  last  day  of  the 
quarter  for  each  quarter  that  the  asset 
was  held  by  the  trust  must  be  included 
with  the  statement; 

(E)  In  the  case  of  a  unit  interest  holder 
that  is  an  affected  investor,  the  affected 
expenses  that  are  attributable  to  the  unit 
interest  holder; 

(F)  In  the  case  of  a  widely  held  fixed 
investment  trust  that  holds  a  pool  of 
debt  instruments  subject  to  section 
1272(a)(6)(C)(iii),  the  information 
required  by  paragraph  (j)(6)(ii)  of  this 
section; 

(G)  Any  other  information  necessary 
for  a  unit  interest  holder  to  properly 
report  the  income,  deductions,  and 
credit  attributable  to  the  unit  interest 
holder  under  section  671.  For  this 
purpose,  the  trustee  or  middleman,  as 
the  case  may  be,  shall  separately  state 
any  trust  item  that,  if  taken  into  account 
separately  by  any  unit  interest  holder, 
could  result  in  an  income  tax  liability 
for  that  unit  interest  holder  different 
from  that  which  would  result  if  the  unit 
interest  holder  did  not  take  the  item  into 
account  separately;  and 

(H)  A  statement  that  the  items  of 
income,  deduction,  and  credit  and  other 
information  showTi  on  the  statement 
must  be  taken  into  account  in 
computing  the  taxable  income  and 
credits  of  the  unit  interest  holder  on  the 
income  tax  return  of  the  unit  interest 
holder. 

(iii)  Due  date  and  other  requirements 
with  respect  to  statement  required  to  be 
furnished  to  the  unit  interest  holder. 
The  statement  required  to  be  furnished 
to  the  unit  interest  holder  under  this 
paragraph  (j)(4)  for  a  calendar  year  must 
be  furnished  to  the  holder  after  April  30 
of  that  year  and  on  or  before  March  15 


of  the  year  following  the  year  for  which 
the  statement  is  being  furnished.  The 
person  sending  the  statement  must 
maintain  in  its  records  a  copy  of  the 
statement  furnished  to  the  unit  interest 
holder  for  a  period  of  3  years  from  the 
due  date  for  furnishing  such  statement 
specified  in  this  paragraph  (j)(4). 

(5)  Requirement  that  middlemen 
furnish  information  to  exempt  recipients 
and  noncalendar-year  taxpayers.  For 
each  calendar  quarter  or  calendar  year 
specified,  any  exempt  recipient  listed  in 
paragraph  (j)(2)(iv)  of  this  section  and 
any  noncalendar-year  unit  interest 
holder  may  request  from  the  middleman 
who  holds  the  unit  interest  on  behalf  of, 
or  for  the  account  of,  the  unit  interest 
holder,  the  information  listed  in 
paragraph  (j)(4)(ii)  (A)  through  (G)  of 
this  section  computed  as  of  the  last  day 
of  the  calendar  quarter  specified,  or 
computed  as  of  December  31  of  the  year 
specified.  The  middleman  must  provide 
in  writing  or  by  telephone  the 
information  listed  in  paragraph  (j)(4)(ii) 
(A)  through  (G)  of  this  section  to  any 
such  requester  on  or  before  the  later  of 
the  45th  day  after  the  close  of  the  period 
for  which  the  information  was 
requested,  or  that  day  that  is  4  weeks 
after  the  receipt  of  the  request. 

(6)  Special  rules.  For  purposes  of  this 
paragraph  (j): 

(i)  Determination  of  trust  income. 
Trust  income  is  to  be  determined  in  the 
following  manner — 

(A)  The  trust  is  to  be  treated  as  a 
calendar  year  taxpayer  using  the  cash 
receipts  and  disbursements  method  of 
accounting;  and 

(B)  The  amount  of  trust  income  for  the 
calendar  year  is  the  gross  amount  of 
income  generated  by  the  trust  assets 
(other  than  from  the  sale  or  other 
disposition  of  trust  assets).  Thus,  in  the 
case  of  a  trust  that  receives  a  payment 
net  of  an  expense,  the  payment  must  be 
grossed  up  to  reflect  the  deducted 
expense. 

(ii)  Widely  held  fixed  investment  trust 
holding  pool  of  debt  instruments  subject 
to  section  1272(a)(6)(C)(iii).  In  the  case 
of  a  widely  held  fixed  investment  trust 
that  holds  a  pool  of  debt  instruments 
subject  to  section  1272(a)(6)(C)(iii), 
requesting  persons,  unit  interest 
holders,  exempt  recipients,  and 
noncalendar-year  taxpayers  must  be 
provided,  as  required  under  paragraphs 
(j)(3}(ii)(F),  (j)(4)(ii)(F),  and  (j)(5), 
respectively,  of  this  section,  information 
necessary  to  compute — 

(A)  The  accrual  of  market  discount, 
including  the  type  of  information 
required  under  paragraphs  §  1.6049- 
7(f)(2)(i)(G)  in  the  case  of  a  REMIC 
regular  interest  or  a  collateralized  debt 
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obligation  not  issued  with  original  issue 
discount:  and 

(B)  The  accrual  of  original  issue 
discount  and  market  discount, 
including  the  type  of  information 
required  under  §  1.6049-7(f)(2)(ii)  (E), 
(F),  (I),  and  (K)  in  the  case  of  a  REMIC 
regular  interest  or  a  collateralized  debt 
obligation  that  is  issued  with  original 
issue  discount. 

(7)  Backup  withholding  requirements. 
Every  trustee  and  middleman  filing  a 
Form  1099  under  this  section  shall  be 
considered  a  pavor  within  the  meaning 
of§31.3406(a)-'2  of  this  chapter.  The 
obligation  of  a  trustee  or  middleman  as 
payor  to  backup  withhold  shall  be 
determined  pursuant  to  section  3406 
and  the  regulations  promulgated 
thereunder. 

(8)  Penalties  for  failure  to  comply. 
Every  trustee  and  middleman  who  has 
a  reporting  obligation  under  this 
paragraph  (j)  and  who  fails  to  comply  is 
subject  to  the  penalties  provided  by 
sections  6721,  6722,  and  any  other 
applicable  penalty  provisions. 

(9)  Effective  date.  Trustees  and 
middlemen  must  report  in  accordance 
with  this  paragraph  (j)  for  calendar  years 
beginning  on  or  after  the  date  that  the 
final  regulations  are  published  in  the 
Federal  Register. 

Par.  3.  Section  1.6049-7  is  amended 
by  adding  a  sentence  to  the  end  of 
paragraph  (f)(4)  to  read  as  follows: 

§  1.6049-7    Returns  of  information  with 
respect  to  REMIC  regular  interests  and 
collateralized  debt  obligations. 

***** 

(0*   *   * 

(4)  *    *    *  For  rules  regarding  a  widely 
held  fixed  investment  trust  that  holds  a 
pool  of  debt  instruments  subject  to 
section  1272(a)(6)(Cj(iii),  see  §  1,671- 
4(j). 


PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  4.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority:  26  IJ.S.C.  7805  *    *    ' 

Par.  5.  Section  301.6109-1  is 
amended  by  revising  the  last  sentence  of 
paragraph  (a)(2)(i)  to  read  as  follows: 

§301.6109-1     Identifying  numbers. 

(a)  *   *   * 

(2)  *   *   .  (i)  .    *   .  If  the  trustee  has 
not  already  obtained  a  taxpayer 
identification  number  for  the  trust,  the 
trustee  must  obtain  a  taxpayer 
identification  number  for  the  trust  as 
provided  in  paragraph  (d)(2)  of  this 
section  in  order  to  report  pursuant  to 


§  1.671-4  (a),  (b)(2)(i)(B).  (b)(3)(i),  or  (j) 
of  this  chapter. 

*         *        .*         *         * 

Michael  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 
|FR  Doc.  98-2T640  Filed  8-12-98;  8.45  ami 
BILLING  CODE  CODE  4830-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[FRL-6144-3] 
RIN  2050-AD88 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Petroleum  Refining 
Process  Wastes;  and  Land  Disposal 
Restrictions  for  Newly  Identified 
Hazardous  Wastes;  Notice  of  Data 
Availability;  Extension  of  Comment 
Period 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  data  availability  and 
request  for  comment:  extension  of 
comment  period. 

summary:  On  July  15.  1998.  the  U.S. 
Environmental  Protection  Agency  (EP.^ 
or  Agency)  published  in  the  Federal 
Register  a  notice  of  data  availability 
(N'ODA)  and  request  for  comment  on  the 
specific  issue  of  using  gasification 
technologies  to  recycle  oil-bearing 
hazardous  secondary  materials  from  the 
petroleum  refining  industry  (63  FR 
36139).  The  ,^gency  received  two 
written  requests  that  the  comment 
period  be  extended.  In  order  to  address 
the  concerns  of  these  individuals,  the 
.-\gency  is  extending  the  r:omment 
period  an  additional  sixty  days.  The 
purpose  of  this  notice  is  to  extend  the 
comment  period  to  October  13.  1998. 
The  .Agency  is  extending  the  comment 
period  only  with  respect  to  the  data  and 
information  described  in  the  document 
published  on  July  15,  1998  (63  FR 
38139). 

DATES:  Comments  will  be  accepted  on  or 
before  October  13,  1998. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-98-PR2A-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EP,'\. 
HQj,  401  M  Street,  SW,  Wa.shington, 
D.C.  20426.  Hand  deliveries  of 
comments  should  be  made  to  the 
Arlington,  \'A,  address  listed  below. 
Comments  may  also  be  submitted 


electronically  by  sending  electronic 
mail  through  the  Internet  to; 
rcradocket@epamail.epa.gov.  Comments 
in  electronic  format  should  also  be 
identified  by  the  docket  number  F-98- 
PR2A-FFFFF  All  electronic  comments 
must  be  submitted  as  an  .^SCIl  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  If 
comments  are  not  submitted 
electronically.  EPA  is  asking 
prospective  commenters  to  voluntarily 
submit  one  additional  copy  of  their 
comments  on  labeled  personal  computer 
diskettes  in  ASCII  (TEXT)  format  or  a 
word  processing  format  that  can  be 
converted  to  ASCII  (TEXT),  It  is 
essential  to  specify  on  the  disk  label  the 
word  processing  software  and  version/ 
edition  as  well  as  the  commenters 
name.  This  will  allow  EPA  to  convert 
the  comments  into  one  of  the  word 
processing  formats  utilized  h>  the 
Agency.  Please  use  mailing  envelopes 
designed  to  physically  protect  the 
submitted  diskettes.  EPA  emphasizes 
that  submission  of  comments  on 
diskettes  is  not  mandatory,  nor  will  it 
result  in  any  advantage  or  disadvantage 
to  any  commenler.  Commenters  should 
not  submit  electronicallv  any 
confidential  business  information  (CBI). 
An  original  and  two  copies  of  CBI  must 
be  submitted  under  separate  co\er  to: 
RCR-A  CBI  Document  Control  Officer. 
Office  of  Solid  Waste  (5305W),  U.S. 
EPA.  401  M  Street.  SW.  Washington, 
D.C.  20480,  Public  comments  and 
supporting  materials  are  a\ailable  for 
viewing  in  the  RCR.^  Information  Center 
(RIC).  located  at  Crystal  Gateway  I,  First 
Floor.  1235  Jefferson  Davis  Highway, 
Arlington.  \'.A.  The  RIC  is  open  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  federal  holidays.  To  re\iew 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  (703)  603-9230.  The  public  may 
copy  a  maximum  of  100  pages  from  an\ 
regulatory  docket  at  no  charge. 
.Additional  copies  cost  S0.15/page.  For 
information  on  accessing  paper  and'or 
electronic  copies  of  the  document,  see 
the  SUPPLEMENTARY  INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information,  contact  the  RCR^A 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington.  DC.  metropolitan  area, 
call  (703)  412-9810  or  TDD  (703)  412- 
3323.  For  information  on  specific 
aspects  of  the  document  published  JuK 
15,  1998  (63  FR  38139).  contact  Maximo 
Diaz,  Jr.  or  Ross  Elliott   Office  of  Solid 
Waste  (5304W).  U.S.  Environmental 
Protection  Agency,  401  .M  Street,  SW, 
Washington.  D.C.' 20460.  (E-mail 
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addresses  and  telephone  numbers: 
Diaz.nia\e-'epaniail.epn.g()\. .  (7f):i)  3UH- 
0439;  elliott.ross@epamail.epa.gov, 
f:03)  308-8748!. 
SUPPLEMENTARY  INFORMATION:  The  index 

to  the  docket  is  available  on  the 
Internet.  Follow  these  instructions  to 
access  the  information  electronically: 
www. http://uvvT,v. epa.gov/epaosvver/ 

osw/hazwaste.htmf»id 
FTP:  ttp.epa.gov 
Login:  anon\nious 
Password:  your  internet  address 
Files  are  located  in/pub/epaoswer 

The  official  record  for  this  action  will 
be  kept  in  paper  form,  and  will  be 
maintained  at  the  address  in  ADDRESSES 
at  the  beginning  of  this  doc:ument.  EF.-\ 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record.  EPA  responses  to 
comments,  whetlier  the  comments  are 
written  or  electronic,  will  be  in  a 
document  in  the  Federal  Register  or  m 
a  separate  response  to  comments 
document  placed  in  the  oftk:ial  ref:ord 
for  this  rulemaking  at  the  same  time  this 
document  is  published  in  the  Federal 
Register. 

EPA  will  not  immediateK'  repl\-  to 
commenters  electronically  other  than  to 
seek  clarification  of  electronic 
comments  that  may  be  garbled  in 
transmission  or  during  conversion  to 
paper  form,  as  discussed  above. 

Dated   .\uJiist  t).  14138. 
.Matthew  Hale, 
Acting  Director,  Office  of  Solid  Waste. 

IFK  Dot.   ^8-21751  Filed  a-12-98;  8:45  am] 
BILLING  CODE  6560.^50-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1827  and  1852 

Reportable  Item  Definition 

AGENCY:  National  Aeronautics  and 

-Space  .Administration  (NASA). 
action:  Proposed  rule. 

SUMMARY:  This  is  a  proposed  rule  to 
conform  the  two  .NASA  FAR 
Supplement  (.NFS)  definitions  of 
"reportable  item"  the  same  and  to 
improve  their  clarity  bv  adding 
examples. 

DATES:  Comments  should  be  submitted 
on  or  before  October  13.  1998. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Tom 
O'Toole,  NASA  Headquarters  Offir.e  of 
Procurement,  Contract  Management 


Division  (Code  HK).  Washington,  DC 

20.546.  ConuTients  ma\'  also  be 

submitted  by  email  to 

thomas.otoole@hq.nasa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

OToole,  (201i)  358-0478. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  NFS  has  two  definitions  ot 
"reportable  Item" — in  section  1827.301. 
Definitions,  and  the  clause  at  1852.227- 
70.  New  Technology.  These  definitions 
vary  slightly,  and  this  rule  proposes  to 
conform  these  definitions  by  using  the 
version  at  1827,301  as  a  baseline.  Other 
minor  adjustments  are  made  to  cite 
appropriate  USC  titles  and  add 
examples  of  reportable  items. 

Impact 

NAS.A  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  sub.stantial  number  of  small 
business  entities  under  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  fiOl  ct  s^q.] 
since  the  changes  are  editorial 
clarifications  and  do  not  impose  anv 
new  requirements  on  offerors  or 
contractors.  The  rule  does  not  impose 
any  reporting  or  re[:ordkeeping 
requirements  subject  to  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  48  CFR  Parts  1827 
and  1852 

Government  procurement. 
Tom  Luedtke, 

Duputy  Associate  Administnitnr  for 
Procurement 

Accordingly,  48  CFR  Parts  1827  and 
1852  are  proposed  to  be  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
Parts  1827  and  1852  f:ontinues  to  read 
as  follows; 

.•\ulhority:  42  I'S.C.  247i([J(l), 

PART  1827— PATENTS,  DATA,  AND 
COPYRIGHTS 

2.  Section  1827.301  is  amended  by 

revising  the  definition  of  "reportable 
item"  to  read  as  follows: 

1827.301     Definitions. 

***** 

Rppnrtable  item,  as  used  in  this 
subpart,  means  any  invention, 
discovery,  improvement,  or  innovation 
of  the  contractor,  whether  or  not 
patentable  or  copyrightable  or  otherwise 
protectible  under  Titles  17  or  35  of  the 
United  States  Code,  made  in  the 
performance  of  any  work  under  anv 
NASA  contract  or  in  the  performance  of 
any  work  that  is  reimbursable  under  anv 
clause  in  any  N.ASA  contract  providing 
tor  reimbursement  of  costs  incurred 


before  the  effective  date  of  the  contract. 
Reportable  items  also  include  new 
processes,  machines,  manufactures, 
compositions  of  matter,  and  computer 
programs,  and  improvements  to,  or  new 
applications  of,  existing  processes, 
machines,  manufactures,  compositions 
of  matter,  and  computer  programs. 


PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  1852.227-70  is  amended  by 
revising  the  clause  date  and  the 
definition  of  "reportable  item"  in 
paragraph  (a)  of  the  clause  to  read  as 
follows: 

1852.227-70    New  technology. 


New  Technology 

(a)  *    *    * 

Reportable  item,  as  used  in  this  subpart, 
means  any  invention,  discoverv, 
improvement,  or  innovation  of  the 
contractor,  whether  or  not  patentable  or 
I  opyrightable  or  otherwise  protectible  under 
Titles  17  or  3.5  of  the  United  States  Code, 
madf?  in  the  performance  of  any  work  under 
any  NASA  contract  or  in  the  performance  of 
any  work  that  is  reimbursable  under  any 
clause  in  any  NASA  contract  providing  for 
reimbursement  of  costs  incurred  before  the 
effective  date  of  the  contract.  Reportable 
items  also  include  new  processes,  machines, 
manufactures,  compositions  of  matter,  and 
computer  programs,  and  impro\ements  to,  or 
new  applications  of,  existing  processes, 
machines,  manufactures,  compositions  of 
matter,  and  computer  programs. 
***** 

IFR  Doc,  98-21616  Filed  8-12-98:  8:45  am] 
BILLING  CODE  7510-01 -P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Availability  of 
Protocol  for  Surveying  for  the 
Endangered  Cactus  Ferruginous 
Pygmy-Owl;  Opening  of  Public 
Comment  Period  on  Survey  Protocol 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  Availability;  Opening 

of  Public  Comment  Period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service),  in  cooperation  with  the 
Arizona  Game  and  Fish  Department 
(Department),  announces  the 
availability  for  public  comment  of 
survey  protocol  for  determining  the 
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presence  of  the  endangered  cactus 
ferruginous  pygmy-owl  [Glaucidium 
brasilianum  cactorum)  within  known 
historic  range  of  the  species  in  Arizona. 
The  proposed  survey  protocol  comes  in 
two  versions  depending  on  its  use:  the 
first  is  for  use  in  determining  if  cactus 
ferruginous  pygmy-owls  are  present  on 
specific  project  sites  where  an  activity  is 
proposed;  the  second  is  for  use  in 
gatfiering  information  on  distribution, 
occurrence,  and  numbers  of  pygmy-owls 
over  more  extensive  areas  of  its  historic 
range  in  Arizona.  This  proposed 
protocol  is  founded  on  procedures 
established  by  the  Arizona  Game  and 
Fish  Department  in  1993.  The  current 
proposed  protocol  incorporates 
modifications  found  to  be  appropriate 
following  the  5  years  of  field 
application.  Differences  between  the 
1993  protocol  and  the  current  proposed 
protocol  include  a  reduction  in  the 
survey  period  from  9  months 
(September  through  May)  to  6  months 
(January  through  June);  and  an  increase 
in  surveys  from  one  to  three,  with  at 
least  30  days  between  each  of  the  three 
surveys  preferred,  but  a  minimum  of  15 
days  required.  At  least  one  survey  must 
occur  between  Februar\'  15  and  April 
15.  In  reviewing  determinations  of 
pygmy  owl  presence  or  absence,  the 
Service  will  require  the  implementation 
of  the  protocol  for  two  consecutive  years 
prior  to  actions  that  may  impact  the 
owls  or  their  habitats. 

The  existing  protocol  will  remain  in 
use  (i.e.,  surveys  from  September 
through  December  this  year  will  still  be 
accepted  through  December  31,  1998). 
Use  of  the  currently  proposed  protocol 
will  be  required  from  January  1,  1999. 
forward. 

The  Service  and  Department  will  be 
submitting  the  protocol  to  recognized 
species  and  technical  experts  for  peer 
review  to  ensure  a  scientifically  sound 
basis  for  determination  of  the  presence 
of  the  species  within  its  known  range. 

The  Service  and  the  Department  will 
regularly  review  and  modify,  as 
necessary,  the  survey  protocol  to  ensure 
that  the  best  available  scientific 
information  is  incorporated  into  the 
prescribed  methodology. 
DATES:  Data  and  comments  must  be 
received  by  September  14,  1998. 
ADDRESSES:  Copies  of  this  protocol  may 
be  obtained  from  the  Field  Supervisor, 
Arizona  Ecological  Services  Field 
Office,  2321  West  Royal  Palm  Road, 
Phoenix,  Arizona,  85021.  Coments  and 
materials  concerning  the  survey 
protocol  should  be  sent  to  the  Field 
Supervisor  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Gatz,  Acting  Field  Supervisor,  Arizona 


Ecological  Services  Field  Office,  at  the 
above  address  (602)  640-2720. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  cactus  ferruginous  pvgmv-owl 
was  listed  by  the  Ser\'ice  as  an 
endangered  species  in  Arizona  on 
March  10,  1997,  based  on  extensive 
population  declines  within  its  historic 
range  in  the  state.  The  pvgmv-owl.  a 
small  reddish-brown  owl.  nests  in  a 
cavity  in  a  tree  or  large  columnar  cactus. 
The  species  was  once  common  to 
abundant  in  riparian  forests,  mesquite- 
cottonwood  woodlands,  and  desertscrub 
habitats  in  central  and  southern 
portions  of  the  state.  It  is  still 
considered  a  potential  inhabitant  of 
riparian  areas,  where  this  extremely 
limited  vegetative  communitv  still 
oc:curs,  and  is  found  in  upper  Sonoran 
Desert  habitats  usually  consisting  of 
dense  ironwood,  mesquite.  acacia, 
bursage,  and  saguaro  cacti,  with 
understory  vegetation  of  smaller  trees 
and  shrubs. 

The  Service  is  seeking  additional 
information  in  order  to  more  adequately 
understand  the  occurrence  and  biology 
of  the  cactus  ferruginous  pvgmv-owl  in 
central  and  southern  Arizona.  However, 
until  more  complete  scientific 
information  is  available,  the  Ser\ice 
believes  that  continued  use  of  the 
current  survey  protocol  through 
December.  1998,  and  use  of  the 
proposed  protocol  thereafter  will 
provide  the  most  biologically  valid  data 
upon  which  to  determine  habitat  use 
and  occupancy  by  the  pygmy-owl. 

Author 

The  primary  author  of  this  document 
is  Jennifer  Fowler-Propst,  Acting  Field 
Supervisor,  Arizona  Ecological  Services 
Field  Office  (see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1532 
pf  seq.]. 

Dated:  August  7.  1998. 
Geoffrey  L.  Haskett, 

Acting  Hegionul  Director.  Fish  and  WildUfe 

Senice. 

[FR  Doc.  98-21  709  Filed  8-1 2-98;  8:45  am] 

BILLING  CODE  4310-*5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Guidance  for 
Private  Landowners  and  Federal,  State, 
and  Local  Agencies  Concerning  Take 
of  the  Endangered  Cactus  Ferruginous 
Pygmy-Owl;  Opening  of  Public 
Comment  Period  on  the  Guidance 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  availabilitv.  opening 
of  public  comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service),  announces  the  availabilitv  for 
public  comment  of  guidance  for  use  m 
■determining  if  take  of  the  (.actus 
ferruginous  pygmy-owl  {Glaucidium 
brasilinnum  cactorum]  mav  result  from 
activities  within  areas  oe.cupied  bv  the 
species  in  Arizona. 

Identification  of  actions  that  mav  be 
considered  to  result  in  take  of  the  cactus 
ferruginous  pygmy-owl  was  first 
provided  by  the  Ser\  ice  in  the  final  rule 
listing  the  species  on  March  10.  1997 
Additional  guidance  for  private 
landowners  was  subsequently  issued  by 
the  Serv  ice  in  Det:ember  1997.  The 
proposed  revisions  to  this  guidance 
more  clearly  define  the  types  ot  habitats 
in  whu:h  the  owl  mav  be  encountered, 
and  the  Arizona  r.ounties  in  wliich  the 
species  is  known  to  have  historically 
occurred  and  which  may  still  harbor  the 
owl  in  appropriate  habitats.  This 
guidance  also  expands  the  required 
surve\'  effort  from  one  year  to  two 
consecuti\e  \  ears  prior  to  actions  that 
may  inipa(,t  the  owl  or  its  habitats. 
DATES:  Data  and  comments  must  be 
received  by  September  14.  1998 
ADDRESSES:  Copies  of  this  guidance  mav 
be  obtained  from  the  Field  Supervisor. 
Arizona  Ecological  Services  Field 
Office,  2321  West  Royal  Palm  Road. 
Phoenix,  Arizona  85021.  Comments  and 
materials  concerning  the  guidance 
should  be  sent  to  the  Field  Supervisor 
at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Gatz.  .Acting  Field  Supervisor.  .Arizona 
Ecological  Services  Field  Office,  at  the 
above  address.  (602)  640-2720. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  cactus  terruginous  pygmv-owl  — 
was  listed  by  the  Ser\'ice  as  an 
endangered  species  in  Aii;-.ona  on 
March  10.  1997.  based  on  extensne 
population  declines  within  its  historic 
range  in  the  state.  The  pygmy-owl.  a 
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small  reddish-brown  owl,  nests  in  a 
cavity  in  a  tree  or  large  columnar  cactus. 
The  species  was  once  common  to 
abundant  in  riparian  forests,  mesquite- 
cottonwood  woodlands,  and  desertscrub 
habitats  in  central  and  southern 
portions  of  the  state.  It  is  still 
considered  a  potential  inhabitant  of 
riparian  areas,  where  this  e,xtremely 
limited  vegetative  community  still 
occurs,  and  is  found  in  upper  Sonoran 
Desert  habitats  usually  consisting  of 
dense  ironwood,  mesquite,  acacia, 
bursage.  and  saguaro  cacti,  with 
understory  vegetation  of  smaller  trees 
and  shrubs. 

Urban  and  suburban  development 
within  the  remaining  appropriate 
habitat  of  the  pygmy-owl  is  ongoing. 
These  and  other  actions  mav  result  in 
take  of  the  species.  The  Endangered 
Species  Act  and  implementing 
regulations  found  at  50  CFR  17.21  and 
17.31  set  forth  a  series  of  general 
prohibitions  that  applv  to  all 
endangered  and  threatened  wildlife, 
respectively.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill.  trap,  or  collect 
or  to  attempt  any  of  these).  Regulations 
at  .50  CFR  17.3  define  the  terms  ■harm" 
and  "harass"  as  used  under  the 
definition  of  "take."  "Harm"  is  defined 
as  an  act  which  actually  kills  or  injures 
wildlife.  Such  acts  may  include 
significant  habitat  modification  that 
impairs  essential  behavioral  patterns. 
including  breeding,  feeding,  or 
sheltering.  "Harass"  is  defined  as  an 
intentional  or  negligent  act  or  omission 
which  creates  a  likelihood  of  injury  to 
wildlife  b\'  annoying  it  to  such  an  extent 
as  to  significantly  disrupt  normal 
behavior  patterns,  including,  but  not 
limited  to.  breeding,  feeding,  or 
sheltering. 

Permits  may  be  issued  to  f:arrv  out 
otherwise  prohibited  ac:tivities 
involving  endangered  and  threatened 
wildlife  species  under  certain 
circumstances.  Suc:h  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities. 

At  the  time  of  listing  the  owl.  the 
Sen.'ice  provided  a  partial  listing  of 
activities  that  could  potentially  harm, 
harass,  or  otherwise  take  the  pygmy- 
owl.  These  included — 

(1)  Removal  of  nest  trees: 

(2)  Removal  of  a  nest  box  in  use  bv 
the  pygmv-owl; 

(3)  Clearing  or  significant 
modification  of  occupied  habitat, 
whether  or  not  the  nest  tree  is  included; 


(4)  Sustained  noise  disturbance 
during  the  breeding  season; 

(5)  Pursuit  or  harassment  of 
individual  birds; 

(6)  Frequent  or  lengthy  low-level 
flights  over  occupied  habitat  during  the 
breeding  season; 

(7)  Severe  overgrazing  that  results  in 
the  removal  of  understory  vegetation. 

In  furtherance  of  the  Service's  policy 
to  provide  information  concerning  what 
activities  may  be  considered  take  of  the 
pygmy-owl,  the  Service  is  again  making 
available  information  to  aid  both 
Federal  and  non-Federal  entities  in 
determining  when  a  take  situation  mav 
occur. 

The  Service  is  seeking  additional 
information  in  order  to  more  adequately 
understand  the  occurrence  and  biology 
of  the  cactus  ferruginous  pygmy-owl  in 
central  and  .southern  Arizona.  However, 
until  more  complete  scientific 
information  is  available,  the  Service 
believes  that  the  use  of  the  guidance 
document  will  protect  the  pvgmv-owl 
while  allowing  carefully  considered 
de\elopment  to  proceed. 

Author 

The  primary  author  of  this  document 
is  Tom  Gatz.  Acting  Field  Supervisor, 
Arizona  Ecological  Services  Field  Office 
(see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1532 

Pt  SPf/.j. 

Dated:  .August  7.  1998. 

Geoffrey  L.  Haskett, 

Acting  Flt'ginniil  Director,  Fish  and  Wildlife 
Sen'ice. 

Notice:  .'\vailability  of  take  guidance  for  the 
ciictus  ferruginous  pvgmv-nwl 

IFR  Doc.  98-21708  Filed  8-12-98;  8:45  ami 

BILLING  CODE  4310-S5-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
[I.D.  073098B] 

Mid-Atlantic  Fishery  Management 
Council;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Public  hearings,  request  for 
comments. 

summary:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  and  the 


Atlantic  States  Marine  Fisheries 
Commission  (Commission)  will  hold 
public  hearings  to  allow  for  input  on 
Amendment  1  to  the  Bluefish  Fishery 
Management  Plan  (FMP). 
DATES:  Written  comments  on 
Amendment  1  will  be  accepted  until 
September  15,  1998.  The  public 
hearings  are  scheduled  to  be  held  from 
August  24  to  September  3,  1998.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 
ADDRESSES:  Send  comments  to 
Christopher  M.  Moore,  Acting  E.xecutive 
Director,  Mid-Atlantic  Fishery 
Management  Council,  Room  2115 
Federal  Building,  300  South  New  Street, 
Dover.  DE  19904. 

The  hearings  will  be  held  in 
Massachusetts,  Rhode  Island, 
Connecticut,  New  York,  New  Jersey, 
Delaware,  Maryland,  Virginia,  North 
Carolina,  and  Florida.  See 
SUPPLEMENTARY  INFORMATION  for 
locations  of  the  hearings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  M.  Moore,  Acting  Executive 
Director,  302-674-2331,  ext  16. 
SUPPLEMENTARY  INFORMATION: 

Background 

Amendment  1  to  the  FMP,  prepared 
by  the  Council  and  the  Commission,  is 
intended  to  manage  the  bluefish  fishery 
under  both  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  of  1976,  as  amended  bv  the 
Sustainable  Fisheries  Act  (SFA),  and  the 
Atlantic  Coastal  Fisheries  Cooperative 
Management  Act.  The  management  unit 
is  bluefish  {Pnmntomus  snitntrix]  in  U.S. 
waters  in  the  western  Atlantic  Ocean. 
The  goal  of  the  management  plan  is  to 
conserve  the  bluefish  resource  along  the 
Atlantic  coast. 

The  SFA  requires  that  an  FMP's 
definition  of  overfishing  contain  status 
determination  criteria  comprised  of  two 
components:  (1)  A  maximum  fishing 
mortality  threshold  and  (2)  a  minimum 
stock  size  threshold.  For  bluefish,  the 
maximum  F  threshold  is  specified  as 
Fmsy.  or  the  fishing  mortality  rate  which 
produces  maximum  sustainable  yield 
(MSY).  The  minimum  biomass 
threshold  is  specified  as  one-half  the 
biomass  level  associated  with  maximum 
sustainable  yield  (Bmsy). 

The  Council  and  Commission  propose 
to  rebuild  the  bluefish  stock  to  the  Bmsy 
level  over  a  9-year  rebuilding  period 
through  the  implementation  of 
Amendment  1.  The  preferred  alternative 
will  eliminate  overfishing  and  rebuild 
the  bluefish  stock  through  a  graduated 
reduction  in  the  fishing  mortality  rate. 
For  the  first  2  years  of  the  rebuilding 
plan  (1999-2000),  F  will  remain  at  the 
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current  level  (F  =  0.51)  and  then  will  be 
reduced  to  F  =  0.41  in  years  3-5  (2001- 
2003)  and  finally  to  F  =  0.31  in  years  6- 
9  (2004-2007).  this  schedule  would 
allow  for  stock  rebuilding  to  the  level 
which  would  support  harvests  at  or  near 
MSY  by  the  year  2007. 

The  following  is  a  summary  of  the 
management  measures  proposed  to  be 
adopted  by  the  Council  and  the 
Commission  for  implementation  in 
Amendment  1. 

Permitting  and  Reporting  Requirements 

1.  Operator  permits  for  commercial 
and  party  and  charter  boats. 

2.  Vessel  permits  for  party  and  charter 
boats. 

3.  Vessel  permits  for  commercial 
vessels  (permit  to  sell). 

4.  Dealer  permits  (permits  to 
purchase). 

5.  Permitted  vessels  may  only  sell  to 
permitted  dealers  and  permitted  dealers 
may  only  buy  from  permitted  vessels. 

6.  Party  and  charter  boat,  commercial 
vessel,  and  dealer  reporting 
requirements. 

Establishment  of  a  Bluefish  Monitoring 
Committee 

The  Bluefish  Monitoring  Committee 
would  be  a  joint  committee  of  the 
Council  and  Commission  that  would 
consist  of  staff  representatives  of  the 
Mid-Atlantic,  New  England,  and  South 
Atlantic  Fishery  Management  Councils, 
the  Northeast  Regional  Office,  the 
Northeast  Fisheries  Center,  and 
Commission  representatives.  The 
Bluefish  Monitoring  Committee  would 
annually  review  the  best  available  data 
and  recommend  to  the  Council 
Committee  and  Commission  Bluefish 
Management  Board  commercial  (annual 
quota,  minimum  fish  size,  and 
minimum  mesh  size)  and  recreational 
(possession  and  size  limits  and  seasonal 
closures)  measures  designed  to  assure 
that  the  target  mortality  level  for 
bluefish  is  not  exceeded. 

Framework  Adjustment  Process 

In  addition  to  the  annual  review  and 
modifications  to  management  measures 
associated  with  the  monitoring 
committee  process,  the  Council  could 
add  or  modify  management  measures 
through  a  framework  adjustment 
procedure.  This  adjustment  procedure 
would  allow  the  Council  to  add  or 
modify  management  measures  through  a 
streamlined  public  review  process.  As 
such,  management  measures  that  have 
been  identified  in  the  plan  could  be 
implemented  or  adjusted  at  any  time 
during  the  year.  The  Commission  could 
implement  the  same  modifications 


through  its  adaptive  management 
process. 

Commercial  Management  Measures 

It  would  be  illegal  for  individuals 
who  possess  commercial  bluefish 
permits  to  possess  bluefish  less  than  12 
inches  (30.5  cm)  total  length  (TL).  If 
appropriate,  the  minimum  fish  size  may 
be  changed  following  the  Bluefish  FMP 
Monitoring  Committee  process  or  the 
framework  adjustment  process. 
Minimum  mesh  restrictions  for  otter 
trawls  and  gill  nets  may  be 
implemented  according  to  framework 
provisions. 

A  quota  would  be  allocated  to  the 
commercial  fishery  to  control  fishing 
mortality.  The  quota  would  be  based  on 
the  most  recent  estimates  of  stock  size 
coupled  with  the  target  fishing  mortality 
rate  (which  would  allow  for  a 
calculation  of  total  allowable  landings). 
Based  on  the  historical  proportion  of 
commercial  and  recreational  landings 
for  the  period  1981-1989.  17  percent  of 
the  total  allowable  landings  (TAL) 
would  be  allocated  to  the  commercial 
fishery.  If  17  percent  of  the  TAL  was 
less  than  10.5  million  lb  (4.763  mt).  the 
quota  could  be  increased  up  to  10.5 
million  lb  (4,763  mt),  providing  that  the 
recreational  fishery  was  not  antif:ipated 
to  land  its  entire  allocation  for  the 
upcoming  year.  A  state-by-state  system 
to  distribute  and  manage  the  annual 
commercial  quota  would  be 
implemented  by  the  Council  and 
Commission.  Quotas  would  be 
distributed  to  the  states  based  on  the;: 
percentage  share  of  commercial 
landings  for  the  period  1981-1989. 

De  Minimus  Specifications 

,*\ny  state  that  has  commert.ial 
landings  less  than  0.1  percent  of  the 
total  coar.twide  commercial  landings  in 
the  last  preceding  year  for  which  data 
are  available  would  be  eligible  for  df 
minimus  status.  The  de  minimus 
specifications  appl\'  only  to  the 
commercial  fishery.  Any  state  granted 
df  minimus  status  would  be  allocated 
0.1  percent  of  the  coastwide  commercial 
quota.  The  sum  of  the  allocations  to  de 
minimus  states  would  be  deducted  from 
the  coastwide  commercial  quota  before 
the  remainder  is  allocated  to  the  other 
states. 

Recreational  Fishery  Measures 

The  recreational  fishery  throughout 
the  management  unit  would  be  managed 
through  an  annual  evaluation  of  a 
framework  system  of  possession  limits. 
size  limits,  and  seasonal  closures.  The 
annual  recreational  possession  limit, 
size  limit,  and  season  would  be  set  at  a 
range  of  0  and  the  maximum  allowed  b\ 


the  recreational  share  of  the  adopted 
fishing  mortality  rate  reduction  straleg\ . 
Initially,  in  addition  to  the  current  10 
fish  possession  limit,  it  would  be  illegal 
for  recreational  fishermen  to  possess 
whole  bluefish  or  parts  of  bluefish  less 
than  12  inches  (30.5  cm)  TL,  Parts  of 
bluefish  could  be  less  than  the 
minimum  size  if  the  party/charter  vessel 
had  a  permit  from  the  state  of  landing 
that  allowed  smaller  parts  to  be  landed. 
States  could  de\elop  and  implement 
alternative  recreational  management 
measures  that  were  equivalent  to  the 
coastwide  measures. 

A  recreational  harvest  limit  would  be 
allocated  to  the  recreational  fishery  to 
reduce  exploitation  rates  on  the  fully 
recruited  age  groups.  The  harvest  limit 
would  be  based  on  the  most  recent 
estimates  of  stock  size  coupled  with  the 
target  fishing  mortality  rate  (which 
would  allow  for  a  calculation  of  T.-\L). 
Based  on  the  historical  proportion  of 
commercial  and  recreational  landings 
from  1981-89.  83  percent  of  the  TAL 
would  be  allocated  to  the  recreational 
fisherw 

Public  Hearings 

The  dates,  locations,  and  times  of  the 
hearings  are  scheduled  as  follows: 

1    Monday.  August  24.  1998.  7:30 
p.m. — Kingbcrough  Community  College, 
Marine  and  Academic.  Center,  2001 
Oriental  Boulevard.  Manhattan  Beach. 
NY. 

2.  Monda\.  .August  24.  1998.  7  pin  — 
Holiday  Inn  Toms  River,  290  Highway 
37  East,  Toms  River,  N). 

3.  Monday.  August  24,  1998.  7  p.m.— 
Sheraton  Fontainebleau  Hotel.  10100 
Coastal  Highway.  Ocean  City.  MD. 

4.  Tuesday.  August  25,  1998,  1  p.m.— 
Comfort  Inn  Airport.  1940  Post  Road, 
Providence.  RI. 

5.  Tuesday.  .August  25,  1998,  7.30 
p.m. — Holiday  Inn.  3845  \'eterans 
Memorial  Highway.  Ronkonkoma,  N^' 

6.  Tuesday.  August  25.  1998,  7  p.m. — 
Grand  Hotel.  Oceanfront  and 
Philadelphia  Avenue.  Cape  Ma\  ,  NJ. 

7.  Weclnesday,  August  26,  1998,  7 
p.m. — Sandwich  Community  School, 
365  Quaker  Meetinghouse  Road. 
Buzzards  Bay.  MA. 

8.  Thursday.  .August  27.  1998.  " 
p.m. — Days  Inn.  375  East  Main  Street. 
Bran  ford.  CT. 

9.  Monday.  August  31.  1998.  7:30 
p.m. — Division  of  Fish  and  Wildlife. 
Department  of  .Natural  Resources 
Auditorium.  89  Kings  Hiehwav.  Do\er, 
DE. 

10.  Monday.  .Autjust  U.  1998.  7 
p.m. — Stuart  City  Hall.  121  Southwest 
Flagler  Avenue.  Stuart.  FL 

11.  Tuesd,  V.  September  1.  1998.  7 
p.m. — \A  Marine  Resources 
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C>)nimissiori,  ^fiOi)  VX'ashintiton  Avenue. 
\tnv[)()rt  News.  \A, 

IJ.  VVeLlnesd  IV,  ,Se[)teiiibtT  J,  1')<)H.  7 
p.m. — .\'()rtti  Ciaroliii.i  A(jLi.!rinni.   K-i 
Airport  Roiici.  Mantet).  NC. 

I'i.  Thursdyv.  ,Sf[)tember  i.  IMHH.  ~ 
p.m. — Duke  liiiversitv  Maruie  Lab.  135 
Duke  .Marui»'  \..\h  Road.  Beaufort.  NC. 
The  tiearin^s  will  be  taped  and  the 
tapes  wHl  be  filed  as  the  official 
trans(  ript  of  tlu.'  hearings. 

Sppcial  Accommodations 

These  hearings  are  physically 
at  cessible  to  people  with  disabilities. 
Requests  tor  sjun  language 
interpretation  or  other  au.xiliarv  aids 
should  be  directed  to  Joanna  Da\-is  at 
the  Council  office  at  least  .'>  da\s  prior 
to  the  hearing  date. 

.Authority:  IH  !    .S  ('   h,*  ,sp(^ 
n,!t"f!    .Au^u^t  t),   I'CtH 
Bruce  C.  NJorehead. 

Acliiif;  Dirtidor,  Utfu  r  ct  SusUiuKih'f 
Fisheries,  Xational  Murint'  Fistit'ni^s  Sfnice. 
TK  D<)(    MH-_'l"8h  !■'.:•■!!  H-l  _'-')«:  B  45  ,ini| 
BILLING  CODE  3510-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Deschutes  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Deschutes  PIEC  Advisor\' 
Committee  will  meet  for  a  2-day 
meeting  on  September  8  and  9,  1998  at 
the  Bend-Fort  Rock  Ranger  District, 
1230  NE  Third.  Suite  A-262  and  Rock 
Springs  Guest  Ranch,  64201  Tyler  Road. 
Bend,  OR  97701.  The  first  day  will 
include  a  field  trip  which  will  begin  at 
the  Bend-Fort  Rock  Ranger  District, 
1230  NE  Third.  Suite  A-262.  Bend.  OR 
97701  at  9:00  AM.  The  second  day  will 
be  a  business  meeting  at  Rock  Springs 
Guest  Ranch.  64201  Tyler  Road.  Bend. 
OR  97701  from  8:30  AM  to  3:30  PM 
with  a  public  forum  from  3:00  to  3:30 
PM.  Business  meeting  agenda  will 
include  Rechartering  the  PAC.  Awards 
Banquet,  Recreation  Fee  Demo  1998, 
FERC  Relicensing,  Report  on  PAC 
Monitoring,  Working  Group  Update.  All 
Deschutes  Province  Advisory 
Committee  meetings  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  COf^ACT: 

Mollie  Chaudet,  Province  Liaison, 
USDA,  Bend-Fort  Rock  Ranger  District, 
1230  N.E.  3rd,  Bend,  Oregon  97701, 
541-383-4769. 

Dated:  August  4,  1998. 
Sally  Collins, 

Deschutes  National  Forest  Siipen'isor. 

|FR  Doc.  98-21774  Filed  8-12-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Intent  To  Request  a  Revision 
of  a  Currently  Approved  Information 
Collection 

AGENCY:  Natural  Resources 
Conservation  Service,  United  States 
Department  of  Agriculture. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-1.3)  and  the  Office  of 
Management  and  Budget  (OMB) 
regulations  at  5  CFR  Part  1320  (60  FR 
44978,  August  29,  1995),  this  notice 
announces  the  Natural  Resources 
Conservation  Service's  (NRCS)  intention 
to  request  a  revision  to  a  currently 
approved  information  collection.  Long- 
Term  Contracting  (7  CFR  630) 
Conservation  Programs. 
DATES:  Comments  on  this  notice  must  be 
received  by  October  13,  1998. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  Marcella  Graham.  Agencv  OMB 
Clearance  Officer.  Natural  Resources 
Conservation  Service.  U.S.  Department 
of  Agriculture.  Natural  Resources 
Conservation  Service,  P.O.  Box  2890, 
Washington.  DC  20013-2890.  (202)  720- 
5699. 
SUPPLEMENTARY  INFORMATION: 

Title:  Long-Term  Contracting 
Conservation  Programs. 

OMB  Number:  0578-0013. 

Expiration  Date  of  Approval: 
November  30,  1998. 

Type  of  Request:  To  continue,  with 
change,  a  currently  approved  collection 
for  which  approval  will  expire. 

Abstract:  The  primary  objective  of  the 
Natural  Resources  Conservation  Service 
is  to  work  in  partnership  with  the 
American  people  to  conser\'e  and 
sustain  our  natural  resources.  The 
purpose  of  Long-Term  Contracting 
information  collection  is  to  provide  for 
programs  to  extend  cost  sharing  and 
technical  assistance  through  Long-Term 
Contracts  to  landowners  and  others  for 
making  land  use  changes  and  to  install 
measures  to  conserve,  develop,  and 
utilize  the  soil,  water,  and  related 
natural  resources  on  their  lands.  Federal 
financial  and  technical  assistance  is 
based  on  a  conservation  plan  which  is 
made  a  part  of  an  agreement  or  contract 


for  a  period  of  time  of  no  less  than  5 
years,  nor  anymore  than  15  vears.  Under 
the  terms  of  the  agreement,  the 
participant  agrees  to  apply,  or  arrange  to 
apply,  the  conservation  treatment 
specified  in  the  conservation  plan.  In 
return  for  this  agreement.  Federal  cost- 
share  payments  are  made  to  the  land 
user,  or  third  party,  upon  successful 
application  of  the  conservation 
treatment. 

Information  collected  is  used  bv  the 
NRCS  to  ensure  the  proper  utilization  of 
program  funds.  The  XFCS-LTP-001  or 
the  CCC-1250  is  the  initial  documents 
used  by  USDA  program  participants  to 
indicate  their  desire  to  participate  in 
one  of  the  programs  (7  CFR  622.20.  7 
CFR  624.9.  7  CFR  636.5.  7  CFR  752.5. 
and  7  CFR  1467.5).  The  .\BCS-LTP-002 
or  the  CCC-1251  is  used  by  USDA 
participants  to  acknowledge  their 
agreement  to  comply  with  the  terms  and 
conditions  of  the  conser%ation  plan  for 
which  they  will  receive  cost-share 
assistance'(7  CFR  622.3,  7  CFR  624.10, 
7  CFR  636.8.  7  CFR  752.8,  and  7  CFR 
1467.7(c)).  The  XHCS-LTP-Ol  1  or  CCC- 
1252.  MRCS-LTP-UA  or  CCC-1252A. 
XRCS-LTP-UB  or  CCC-1252B.  XRCS- 
LTP-1 IBE.  \'RCS-LTP-1  IE.  .\'RCS-LTP- 
12  or  CCC-1253.  and  the  XBCS-LTP- 
12E are  used  to  record  conser\ation 
treatment  decisions  made  between 
eligible  participants  and  USDA  for  a 
specified  period  of  time,  including 
practice/system  operation  and 
maintenance  requirements  for  the 
applicable  conservation  program  (7  CFR 
622.3(c).  7  CFR  624.3(b),  7  CFR  631,10. 
7  CFR  632,21,  7  CFR  634,23.  7  CFR 
636.7,  7  CFR  701,16.  7  CFR  701,40.  7 
CFR  702.7.  7  CFR  752.7,  7  CFR  1410.22. 
and  7  CFR  1467.11).  The  XRCS-LTP-13 
is  used  to  record  progress  in  applving 
the  conser\ation  plan,  as  well  as  needs 
for  revision  or  modification  of  the 
conser\ation  plan,  and  any  need  for 
follow-up  assistance  (7  CFR  622.3(c).  7 
CFR  624.4,  7  CFR  631.22.  7  CFR  632.23. 
7  CFR  634.27(i).  7  CFR  636.2(c).  7  CFR 
701.24.  7  CFR  701.43.  7  CFR  702.21,  7 
CFR  752.13,  7  CFR  1410.55,  and  7  CFR 
1467.14).  The  XRCS-LTP-20  or  CCC- 
1255.  the  Warranty  Easement  Deed,  is 
the  basic  document  used  bv  a 
landowner  to  grant  and  con\ev  to  .\RCS 
an  easement  with  appur'enant  rights  of 
access  to  the  easement  area  (7  CFR 
1467,10).  The  XBCS-L7F-20A  or  the 
CCC-1255A.  the  Option  to  Purchase  is 
the  equivalent  of  a  real  estate  option 
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contract  for  purchasing  land  (7  CFR 
1467.8).  The  .\'RCS-LTP-21  or  CCC- 
1256,  the  Subordination  Agreement  and 
Limited  Lien  Waiver  is  used  to 
subordinate  mortgages  and  obtain 
limited  lien  waivers,  when  applicable, 
to  the  United  States  with  respect  to  any 
and  all  interests  of  the  subordinating 
partv  in.  or  related  to,  the  ea.sement  area 
(7  CFR  1467.10(c).  The  NRCS-LTP-24  or 
CCC-1257,  the  Notification  of  Intent  to 
Continue,  is  used  by  program  applicants 
who  have  been  notified  of  funding 
approval  to  indicate  his/her  intent  to 
continue  in  the  program  (7  CFR 
1467.7(b).  NRCS  will  ask  for  3-year 
0MB  approval  within  60  days  of 
submitting  the  request. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.19  hours  per 
response. 

Respondents:  Farms,  individuals,  or 
households,  or  State,  local,  or  Tribal 
governments. 

Estimated  Number  of  Respondents: 
893,770. 

Estimated  Total  Annual  Burden  on 
Respondents:  i  70, 109. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Marcella  Graham, 
the  Agency  OMB  Clearance  Officer,  at 
(202) 720-5699. 

Comments:  Comments  are  invited  on: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  such  as 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technologic  collection  techniques 
or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Marcella  Graham,  Agency  OMB 
Clearance  Officer,  U.S.  Department  of 
Agriculture,  Natural  Resources 
Conservation  Service,  P.O.  Box  2890, 
Washington.  DC  20013-2890. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval. 

All  comments  will  also  become  a 
matter  of  public  record. 


Signed  at  Washington,  DC  on  August  6. 
1998. 
Gary  R.  Nordstrom, 

Ac:ting  Chief.  Xatural  Resources  Consen-ation 

Senice. 

iFR  Doc.  98-21665  Filed  8-12-98:  8:45  am] 

BILUNG  CODE  3410-18-P 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Buena  Vista  Watershed,  City  of  Buena 
Vista  and  Rockbridge  County,  Virginia 

agency:  U.S.  Department  of  Agriculture, 
Natural  Resources  Conservation  Service. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  Part  650);  the  Natural 
Resources  Conservation  Service  (NRCS), 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  (EIS)  is  being  prepared  for  the 
Buena  Vista  Watershed,  City  of  Buena 
Vista  and  Rockbridge  County,  Virginia 

A  draft  EIS  will  be  prepared  and 
circulated  for  review  by  agencies  and 
the  public.  The  NRCS  invites 
participation  and  consultation  of 
agencies  and  individuals  that  have 
special  expertise,  legal  jurisdiction,  or 
interest  in  the  preparation  of  the  draft 
EIS. 

DATES:  A  scoping  meeting  will  be  held 
at  10:00  a.m.  on  September  3,  1998  in 
the  Library-  located  at  138  South  Main 
Street  in  Lexington,  Virginia  to 
determine  the  scope  of  the  evaluation  of 
the  proposed  action.  Interested 
individuals,  organizations  and  agencies 
are  invited  to  attend. 

Written  comment  on  the  scope  of  the 
EIS  and  requests  for  copies  of  the  draft 
or  final  EIS  should  be  directed  to  Ms.  M. 
Denise  Doetzer  at  the  address  below. 
Written  comments  should  be 
postmarked  by  September  18,  1998  to 
ensure  consideration.  Comments 
received  after  this  date  will  be 
considered  to  the  extent  practicable. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  M.  Denise  Doetzer,  State 
Conservationist,  Natural  Resources 
Conservation  Service,  1606  Santa  Rosa 
Road,  Suite  209,  Richmond,  VA  23229- 
5014,  telephone  number:  (804)  287- 
1691. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  for  this 


federally  assisted  action  was  distributed 
for  interagency  and  public  comment  on 
April  1,  1998.  The  comment  deadline 
was  May  18,  1998.  Comments  have  been 
incorporated  into  the  document.  Based 
on  the  environmental  assessment  and 
the  comments  received  during  the 
review  of  the  draft  plan,  the 
environmental  impacts  of  the  proposed 
project  will  not  cause  significant  local, 
regional,  or  national  impacts  on  the 
environment.  However,  the  cost  of  the 
proposed  solutions  exceeds  $5  million 
and  therefore,  must  be  approved  by  the 
appropriate  Congressional  Committees. 
NRCS  regulations  require  an  EIS  for 
"projects  requiring  Congressional 
action"  accoring  to  7  CFR  Part 
650.7(a)(2).  Therefore,  an  EIS  is  required 
for  this  project.  As  a  result  of  this 
statute,  Ms.  M.  Denise  Doetzer,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an  EIS  is 
needed  for  this  project. 

The  project  concerns  a  plan  to  reduce 
flood  damages  caused  by  four  streams 
(Chalk  Mine  Run,  Indian  Gap  Run, 
Noel's  Run  and  Pedlar  Gap  Run)  that 
run  through  the  City  of  Buena  Vista. 
Alternatives  under  consideration  to 
reach  this  objective  include  both 
structural  and  nonstructural  measures 
from  a  variety  of  funding  sources. 

The  nonstructural  measures  to  be 
implemented  within  Buena  Vista  are  a 
part  of  a  Federal  Emergeny  Management 
Agency  effort  to  acquire,  relocate  or 
elevate  some  structures  located  in  the 
floodplain.  Some  channel  improvement 
measures  are  planned  by  the  City  using 
Community  Block  Grant  Funding.  These 
efforts  are  not  part  of  the  recommended 
actions  in  the  watershed  plan  being 
evaluated  by  NRCS. 

The  EIS  will  evaluate  the 
environmental  impacts  associated  with 
the  measures  needed  to  further  reduce 
flood  damages  within  the  watershed. 
The  flood  mitigation  measures  being 
considered  include  debris  basins, 
replace/remove/enlarge  culverts  and 
bridges,  construct  floodwalls  and 
earthen  berms,  increase  the  stream 
channel  capacity,  and  replace  railroad 
bridges. 

The  City  of  Buena  Vista  and  the 
Natural  Bridge  Soil  and  Water 
Conservation  District  submitted  an 
Application  for  Federal  Assistance  to 
the  Virginia  Soil  and  Water 
Conservation  Board  in  May  1993.  The 
application  was  given  a  priority  1  rating 
and  was  approved  in  July  1993.  The 
application  was  then  referred  to  NRCS 
for  response.  This  study  is  being 
performed  under  the  authorization 
provided  in  the  Watershed  Protection 
and  Flood  Prevention  Act  of  the  83rd 
Congress  (Public  Law  83-566,  as 


Federal  Register /Vol.  63,  No.  156 /Thursday.  August  13.  1998 /Notices 


43369 


amended).  That  legislation  authorizes 
the  Secretary'  of  Agriculture  to  cooperate 
with  other  federal,  state,  and  local 
agencies  in  the  investigation  of 
watersheds  and  river  basins  to  develop 
coordinated  programs. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials) 

Dated:  August  5,  1998. 
M.  Denise  Doetzer, 
State  Consen'ationist. 
[FR  Doc.  98-21772  Filed  8-12-98:  8:45  am] 

BILUNG  CODE  3210-16-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  National  Defense  Authorization 
Act  (NDAA). 

Agency  Form  Number:  BXA-742R, 
BXA-74'2S. 

OMB  Approval  Number:  0694-€107. 

Type  of  Request:  Extension  of  a 
currently  approved  collection  of 
information. 

Burden:  725  hours. 

Average  Time  Per  Response:  52.5  to 
67.5  minutes  per  response. 

Number  of  Respondents:  1,150 
respondents. 

Needs  and  Uses:  This  collection  of 
information  is  required  as  the  result  of 
the  amending  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730-799)  (EAR)  by  revising  the 
(EAR)  requirements  for  exports  and 
reexports  contained  in  Sections  1211- 
1215  of  the  National  Defense 
Authorization  Act  (NDAA)  for  fiscal 
year  1998  (Pub  L.  105-85,  111  Stat. 
1629),  signed  by  the  President  on 
November  18,  1997.  The  Bureau  of 
Export  Administration  (BXA)  needs  the 
information  in  this  collection  to  fulfill 
two  requirements  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1998  (NDAA).  Those  requirements 
are:  (1)  proposed  exports  and  reexports 
of  high  performance  computers  to 
specific  countries  must  be  reviewed  by 


enumerated  government  agencies  prior 
to  the  export  and  (2)  that  the 
government  conduct  a  "post  shipment 
verification"  of  each  high  performance 
computer  exported  to  those  countries 
after  November  17.  1997.  Both  of  these 
requirements  are  new  and  were  imposed 
by  the  Congress  with  the  passage  of  the 
NDAA.  To  simplify  the  latter,  BXA  has 
developed  a  new  form  that  will 
incorporate  the  relevant  data  elements 
and  replace  the  written  report,  thereby 
standardizing  the  data  format  for  the 
applicant,  and  enabling  the  use  of 
information  technology  in  the 
processing  of  the  data. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Mandatorv. 

OMB  Desk  Officer:  Victoria  Baecher- 
Wassmer  (202)  395-5871. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce. 
Room  5327,  14th  and  Constitution 
Avenue,  NVV,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Victoria  Baecher-Wassmer, 
OMB  Desk  Officer,  Room  10202,  New 
Executive  Office  Building,  Washington, 
D.C.  20230. 

Dated:  [uly  28.  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 

of  the  Chief  Information  Officer. 

(FR  Doc.  98-21752  Filed  8-12-98:  8:45  am] 

BILLING  CODE  3510-33-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  United  States  Census  2000. 

Form  Numberlsl:  D-1,  D-l(E).  D- 
1(E)SUPP,  D-l(HF).  D-l(UL),  D- 
lA(UL),  D-2,  D-2(E),  D-2(E)SUPP,  D- 
2(HF).  D-2(UL),  D-2A(UL),  D-10.  D-13, 
D-15A.  D-15B,  D-20A,  D-20B,  D-21. 
D-23,  D-806,  D-5(L),  D-5(L)(UL),  D-9, 
D-9(UL),  D-13(L),  D-16A(L),  D- 
16A(L)(UL),  D-16B(L),  D-16B(L)(UL). 
I>-19A(L),  D-19B(L),  D-19C(L),  D-5,  D- 
5(UL),  D-6,  I>-6(UL),  D-6(ACR),D-7,  D- 


7(UL),  D-12.  D-14.  D-8A.  1J-8B.  I>-40, 
D-42. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  26.761.200  hours  when  the 
Census  is  taken  in  Year  2000. 

Number  of  Respondents:  106.200.000 

Avg  Hours  Per  Response:  Short  form 
B  10  minutes.  Long  form  B  38  minutes. 
Follow-up  form  B  8  minutes, 
Reinterview  B  5  minutes. 

Needs  and  Uses:  The  United  States 
Constitution  mandates  that  a  census  of 
the  Nation's  population  and  housing  be 
taken  every  ten  years.  The  Census 
Bureau's  goal  in  Census  2000  is  to  take 
the  most  accurate  and  cost-effective 
census  possible.  The  importance  of  an 
accurate  decennial  census  cannot  be 
overstated.  Census  data  are  used  to 
reapportion  the  House  of 
Representatives  and  redraw  legislative 
district  boundaries,  ensuring  that 
political  representation  is  distributed 
accurately,  and  to  determine  funding 
allocations  for  the  distribution  of 
billions  of  dollars  of  federal  and  state 
funds  each  year.  Census  data  tell  us 
what  we  know  about  our  country;  they 
are  the  definitive  benchmark  for 
virtually  all  demographic  information 
used  by  state,  local,  and  tribal 
governments,  policy  makers,  educators, 
journalists,  and  community  and 
nonprofit  organizations. 

The  strategic  plan  for  Census  2000 
includes  four  fundamental  precepts: 

Build  partnerships  at  every-  stage  of  the 

process 
Keep  it  simple 

Make  smart  use  of  technology 
Use  statistical  sampling 

The  current  census  design  operations 
have  been  defined,  planned,  and 
scheduled  to  integrate  all  foi;r  precepts. 

Affected  Public:  Individuals  and 
households. 

Frequency:  One  time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  T\\\e  13.  United 
States  Code.  Sections  141  and  193. 

OMB  Desk  Officer:  Nancy  Kirkendall. 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  bv 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer,  (202) 
482-3272.  Department  of  Commerce, 
room  5312.  14th  and  Constitution 
Avenue.  NVV,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall.  OMB  Desk 
Officer,  room  10201.  New  Executive 
Office  Building,  Washington.  DC  20503. 


43370 


Federal  Register  /  Vol. 


63.  No.  156 /Thursday.  August  13,  1998 /Notices 


Diit-'il:  Ausju^t  10.  1998. 
Linda  Engelmeier. 

Depanmental  Forms  Clearance  Officer.  Office 
ofthtf  Chief  Information  Officer. 
[FR  Doc.  98-21791  Filed  8-12-98:  8:45  am) 

BILLING  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Elham  Abrishami;  Order  Denying 
Permission  to  Apply  for  or  Use  Export 
Licenses 

In  the  Matter  of:  Elham  .Abrishami.  271 
Morrsarrat  Drive.  Dublin.  Ohio  43017. 

On  .August  20.  1997.  Elham 
Abrishami  (Abrishami)  was  convicted  in 
the  United  States  District  Court  for  the 
Southern  District  of  Ohio,  Eastern 
Division,  on  one  count  of  violating  the 
E.xport  Administration  .Act  of  1979.  as 
amended  (currentlv  codified  at  50 
U.S.C.A.  app.  §«?  2401-2420  (1991  & 
Supp.  1998))  (the  .Act).'  and  one  count 
of  violating  Section  38  of  the  .Arms 
Export  Control  Act  (currently  codified  at 
22  L'.S.C.A.  !^  2278  (1990  &  Supp.  1998)) 
(.AECA).  Specifically,  Abrishami  was 
convicted  of  knowingly  and  willfully 
exporting  and  causing  to  be  exported 
radio  tommunication  equipment  to  the 
United  Arab  Emirates,  for  transshipment 
of  Iran,  without  first  having  obtained 
authorization  from  the  Department  of 
Commerce,  and  of  knowingly  ami 
wiUfullv  attempting  to  export 
encryption  modules  from  the  United 
Arab  Emirates,  for  transshipment  to 
Iran,  without  first  having  obtained  an 
export  license  or  written  authorization 
from  the  State  Department. 

Section  11(h)  or  the  .Act  provides  that, 
at  the  discretion  of  the  Secretarv  of 
Commerce,-'  no  person  c:onvicted  of 
violating  the  Act  or  the  .AECA.  or  certain 
other  provisions  of  the  United  States 
Code,  shall  be  eligible  to  apply  for  or 
use  any  license,  including  any  License 
Exception,  issued  pursuant  to.  or 
provided  by,  the  Act  or  the  Export 
Administration  Regulations  (currentlv 
codified  at  15  CFR  Parts  730-774 


'  The  .\c.\  expired  on  .August  20.  1994.  E.xeculive 
Order  12924  (3  C.F  R..  1994  Comp  917  (1995)). 
exte.nded  by  Presidential  .Motices  of  .August  15.  1995 
(3  CFR.  1995  Comp.  501  (1996)),  August  14.  1996 
(3  CFR  .  1996  Comp.  298  (1997)).  and  August  13 
1997  (62  FR  43629.  August  15.  1997).  continued  the 
E.xport  Administration  Regulations  in  effect  under 
the  International  Emergency  Economic  Powers  .Act 
(50  U.S.C  A.  §§  1701-1706  (1991  Sr  Supp.  1998)) 
(lEEPA). 

-  Pursuant  to  appropriate  delegations  of  authority. 
the  Director.  Office  of  Exporter  Services,  in 
consultation  with  the  Director.  Office  of  Export 
Enforcement,  exercises  the  authority  granted  to  the 
Secretary  by  Section  11(h)  of  the  .^ct. 


(1998)1  (the  Regulations),  for  a  period  of 
up  to  10  years  from  the  date  of  tiie 
conviction.  In  addition,  any  license 
issued  pursuant  to  the  Act  in  which 
such  a  person  had  any  interest  at  the 
time  of  conviction  may  be  revoked. 

Pursuant  to  Sections  766.25  and 
750.8(a)  of  the  Regulations,  upon 
notification  that  a  person  had  been 
convicted  of  violating  the  Act  or  the 
.AECA,  the  Director,  Office  of  Export 
Services,  in  consultation  with  the 
Director.  Office  of  Export  Enforcement, 
shall  determine  whether  to  deny  that 
person  permission  to  apply  for  or  use 
any  license,  including  any  License 
Exception,  issued  pursuant  to,  or 
provided  by,  the  Act  or  the  Regulations, 
and  shall  also  determine  whether  to 
revoke  any  license  previously  issued  to 
such  a  person. 

Having  received  notice  of  Abrishami's 
conviction  for  violating  the  Act  and  the 
.AECA,  and  following  consultations  with 
the  Acting  Director.  Office  of  Export 
Enforcement,  i  have  decided  to  deny 
.Abrishami  permission  to  apply  for  or 
use  any  license,  including  any  License 
Exception,  issued  pursuant  to.  or 
provided  by,  the  .Act  and  the 
Regulations,  for  a  period  of  10  years 
from  the  date  of  her  conviction.  The  10- 
year  period  ends  on  August  20,  2007.  I 
have  also  decided  to  revoke  all  licenses 
issued  pursuant  to  the  Act  in  which 
•Abrishami  had  an  interest  at  the  time  of 
her  conviction. 

Accordingly,  it  is  hereby 

Ordered 

I.  Until  August  20,  2007.  Elham 
Abrishami,  271  VIorrsarrat  Drive, 
Dublin,  Ohio  43017,  may  not,  directly  or 
indirectly,  participate  in  any  way,  in 
any  transaction  involving  any 
commodity,  software  or  technology 
(hereinafter  collectively  referred  to  as 
"item")  exported  or  to  be  exported  from 
the  United  States,  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including, 
but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

c.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 


that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

II.  No  person  may  do.  directly  or 
indirectly,  any  of  the  following: 

A.  Export  or  reexport  to  or  in  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control: 

c.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  State  and  which  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  Section  766.23 
of  the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Abrishami  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

IV.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 
subject  to  the  Regulations  where  the 
only  items  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
produced  direct  product  of  U.S. -origin 
technology. 

V.  This  Order  is  effective  immediately 
and  small  remain  in  effect  until  August 
20,  2007. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Abrishami.  This  Order  shall 
be  published  in  the  Federal  Register. 
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Dated:  August  3.  1998. 
Eileen  M.  Albanese, 

Director,  Office  of  Exporter  Services. 

|FR  Doc.  98-21662  Filed  8-12-98;  8:45  am] 

BILLING  CODE  3510-DT-M 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Jack  Allen  Baugher;  Order  Denying 
Permission  To  Apply  For  or  Use  Export 
Licenses 

In  the  Matter  of:  Jack  Allen  Baugher.  10503 
Tieton  Drive,  Yakima,  Washington  98908. 

On  December  19.  1997,  Jack  Allen 
Baugher  (Baugher)  was  convicted  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Washington,  on  two 
counts  of  violating  the  International 
Emergency  Economic  Powers  Act  (50 
U.S.C.A.  §§  1701-1706  (1991  &  Supp. 
1998))  (lEEPA)  and  two  counts  of 
violating  Section  38  of  the  Arms  Export 
Control  Act  (currentlv  codified  at  22 
U.S.C.A.  §  2778  (1990  &  Supp.  1998)) 
(AECA).  Specifically,  Baugher  was 
convicted  of  knowingly  and  willfullv 
exporting  and  causing  to  be  exported 
electronic  stun  guns  to  Mexico  and  the 
Phifippines,  without  obtaining  the 
required  export  licenses  from  the 
Department  of  Commerce,  and  of 
knowingly  and  willfully  exporting  and 
causing  to  be  exported  liquid  pepper  to 
Mexico  and  the  Philippines,  without 
obtaining  the  required  written 
authorization  from  the  State 
Department. 

Section  11(h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(currentlv  codified  at  50  U.S.C.A.  app. 
§  §  2401-2420  (1991  &  Supp.  1998))  (the 
Act),i  provides  that,  at  the  discretion  of 
the  Secretary  of  Commerce, ^  no  person 
convicted  of  violating  the  lEEPA  or  the 
AECA,  or  certain  other  provisions  of  the 
United  States  Code,  shall  be  eligible  to 
apply  for  or  use  any  license,  including 
any  License  Exception,  issued  pursuant 
to,  or  provided  by,  the  Act  or  the  Export 
Administration  Regulations  (currentlv 
codified  at  15  CFR  Parts  730-774 
(1998))  (the  Regulations),  for  a  period  of 


'  The  Act  expired  on  August  20.  1994.  Executive 
Order  12924  (3  CFR  1994  Comp.  917  (1995)). 
extended  by  Presidential  .Notices  of  August  15.  1995 
(3  CFR.  1995  Comp.  501  (1996)].  .August  14.  1996 
(3  CFR  1996  Comp.  298  (1997)).  and  August  13. 
1997  (62  FR  43669.  August  15.  1997).  continued  the 
Export  Administration  Regulations  in  effect  under 
the  lEEPA. 

-  Pursuant  to  appropriate  delegations  of  authoritv. 
the  Director.  Office  of  Exporter  Services,  in 
consultation  with  the  Director.  Office  of  Export 
Enforcement,  exercise  the  authority  granted  to  the 
Secretary  by  Section  1 1(h)  of  the  .Act. 


up  to  10  years  from  the  date  of  the 
conviction.  In  addition,  any  license 
issued  pursuant  to  the  Act  in  which 
such  a  person  had  any  interest  at  the 
time  of  conviction  may  be  revoked. 

Pursuant  to  Section  766.25  and 
750.8(a)  of  the  Regul.ntions.  upon 
notification  that  a  person  has  been 
convicted  of  violating  the  lEEPA  or  the 
AECA,  the  Director,  Office  of  Exporter 
Services,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement, 
shall  determine  whether  to  denv  that 
person  permission  to  applv  for  or  use 
any  license,  including  any  License 
Exception,  issued  pursuant  to.  or 
provided  by,  the  Act  or  the  Regulations, 
and  shall  also  determine  whether  to 
revoke  any  license  previously  issued  to 
such  a  person. 

Having  received  notice  of  Baugher"s 
conviction  for  violating  the  lEEPA  and 
the  AECA,  and  following  consultations 
with  the  Acting  Director,  Office  of 
Export  Enforcement,  I  have  decided  to 
deny  Baugher  permission  to  apply  for  or 
use  any  license,  including  any  License 
Exception,  issued  pursuant  to,  or 
provided  by,  the  Act  and  the 
Regulations,  for  a  period  of  eight  vears 
from  the  date  of  his  conviction.  The 
eight-year  period  ends  on  December  19. 
2005.  I  have  also  decided  to  revoke  all 
licenses  issued  pursuant  to  the  Act  in 
which  Baugher  had  an  interest  at  the 
time  of  his  conviction. 

Accordingly,  it  is  hereby 

Ordered 

I.  Until  December  19.  2005.  Jack  Allen 
Baugher,  10503  Teiton  Drive,  Yakima. 
Washington  98908,  may  not.  directly  or 
indirectly,  participate  in  anv  wav,  in 
any  transaction  involving  anv 
commodity,  software  or  technologv 
(hereinafter  collectively  referred  to  as 
"item")  exported  or  to  be  exported  from 
the  United  States,  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including, 
but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buving, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  othenvise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  anv 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 


any  other  acti\  ity  subject  to  the 
Regulations. 

II.  No  person  may  do.  directiv  or 
indirectly,  any  of  the  following: 

A.  Export  or  reexport  to  or  on  Ijehalf 
of  the  denied  person  any  item  subject  to 
the  Regulations: 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  bv 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  or  at^quire  such 
ownership,  possession  or  t:ontrol; 

C.  Take  an\  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be.  or  is 
intended  to  be.  exported  from  the 
United  States:  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
L'nited  States  and  which  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  ser\'ice  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  Section  766.23 
of  the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Baugher  by  affiliation, 
ownership,  control,  or  position  or 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

IV.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 
subject  to  the  Regulations  where  the 
only  items  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
produced  direct  product  of  U.S-origin 
technology. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  the  effec:t  until 
December  19.  2005. 

\T.  A  copy  of  this  Order  sn-ill  be 
delivered  to  Baugher.  This  Order  shall 
be  published  in  the  Federal  Register. 
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Dated:  .Aut;ust  J.  1998. 
Eileen  .M.  Albanese, 
Director.  Office  of  Exporter  Services. 
!FR  Doc.  98-21661  Filed  8-12-98;  8:45  am] 
BILUNG  CODE  351tM)T-*» 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-428-a03] 

Industrial  Nitrocellulose  From 
Germany;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
of  industrial  nitrocellulose  from 
Germany. 

SUMMARY:  On  April  9,  1M8,  the 
Department  of  Commerce  published  its 
preliminary  results  of  administrative 
review  of  the  antidumping  dutv  order 
on  industrial  nitrocellulose  from 
Crermany  for  the  period  lulv  1.  1996, 
through  June  30.  1997  (63  FR  17364). 
The  Department  of  Commerce  has  now 
completed  its  administrative  review  in 
accordance  with  section  7.Sl(a)  of  the 
Tariff  Act  of  1930.  For  information  on 
the  assessment  of  antidumping  duties 
for  the  reviewed  company,  and  for  all 
non-reviewed  companies,  see  the  Final 
Results  of  Review  section  of  this  notice. 
This  review  covers  imports  of  industrial 
nitrocellulose  from  one  producer,  Wolff 
Walsrode  AG. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  have  based  our 
analysis  on  the  comments  received  and 
have  changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

EFFECTIVE  DATE:  August  13,  199H. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Peterson  or  Zev  Primor,  AD/CVD 
Enforcement  Office  4,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230: 
telephone  (202)  482-4195,  and  482- 
4114.  respectivelv. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  .April  9,  1998,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  its  preliminarv 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on 


industrial  nitrocellulose  from  Germanv 
for  the  period  July  1,  1996,  through  June 
30,  1997  (63  FR  l'7364).  The  Department 
has  now  completed  this  administrative 
review,  in  accordance  with  section 
751(a)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act). 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  refer  to  the 
regulations  as  stated  in  62  FR  27296, 
May  19,  1997. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  industrial  nitrocellulose 
(INC)  from  Germany.  INC  is  a  dry. 
white,  amorphous  synthetic  chemical 
with  a  nitrogen  content  between  10.8 
and  12.2  percent,  and  is  produced  from 
the  reaction  of  cellulose  with  nitric  acid. 
I.NC  is  used  as  a  film-former  in  coatings, 
lacquers,  furniture  finishes,  and  printing 
inks.  The  scope  of  this  order  does  not 
include  explosive  grade  nitrocellulose, 
which  has  a  nitrogen  content  of  greater 
than  12.2  percent.  INC  is  currentlv 
classified  under  Harmonized  Tariff 
Schedule  (HTS)  subheading  3912.20,00. 
White  the  HTS  item  number  is  provided 
for  convenience  and  Customs  purposes, 
the  written  description  remains 
dispositive  as  to  the  scope  of  the 
product  coverage.  The  review  period  is 
July  1,  1996  through  June  30,  1997. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  the  respondent.  Wolff 
Walsrode  (Wolff)  and  the  petitioner, 
Hercules  Incorporated. 

Cninment  1:  Respondent  argues  that 
the  Department  used  Wolffs  budgeted 
operating  result  from  its  financial 
statement  rather  than  its  actual 
operating  result  in  calculating  Wolffs 
constructed  export  price  (CEP)  profit 
ratio.  Petitioner  did  not  comment. 

Department's  Position:  The 
Department  agrees  with  respondent  that 
Wolffs  actual  operating  result  should  be 
used  in  calculating  Wolffs  constructed 
export  price  profit  ratio  because  the 
actual  operating  result  is  the  more 
accurate  than  the  budgeted  operating 
results.  The  Department  has  corrected 
this  error. 


Comment  2:  Respondent  argues  that 
the  Department  inadvertently  included 
all  contemporaneous  home  market  sales 
in  the  computer  program's  calculation 
of  weighted-averaged  normal  values 
rather  than  selecting  the  sales  during  the 
most  contemporaneous  month  as 
required  by  section  351.414(e)(2)(i)  of 
the  Department's  regulations.  Petitioner 
argues  that  this  error  only  affects  five 
U.S.  sales  and  would  be  corrected  in  all 
but  one  instance  when  the  Department 
corrects  the  product  coding,  as 
requested  by  the  respondent.  See 
comment  six. 

Department's  Position:  The 
Department  has  utilized  respondent's 
computer  programming  language  as 
outlined  in  their  case  brief  for  the  final 
results.  The  Department  notes  that  the 
computer  program  does  calculate  the 
weighted-average  normal  values  during 
the  most  contemporaneous  month  as 
required  by  section  351.414(e)(2)(i). 
However,  while  the  revised 
programming  altered  variable  names,  it 
did  not  change  the  results  of  the 
program. 

Comment  3:  Respondent  argues  that 
the  Department  inadvertently  failed  to 
add  U.S.  freight  revenue  in  calculating 
the  net  CEP  price.  Petitioner  did  not 
comment. 

Departm  en  t  's  Position  .The 
Department  agrees  with  the  respondent 
and  has  corrected  this  error. 

Comment  4:  Respondent  argues  that 
the  Department  inadvertentlv  failed  to 
deduct  the  CEP  offset  from  the  normal 
value  of  home  market  sales  matched  to 
U.S.  CEP  sales  with  no  commissions. 
Respondent  also  argues  that  the 
Department  failed  to  deduct  the 
commi.ssion  offset  from  normal  value  of 
home  market  sales  matched  to  U.S.  sales 
with  commissions.  Petitioner  did  not 
comment. 

Department's  Position:  The 
Department  agrees  with  respondent  and 
has  corrected  these  programming  errors. 

Comment  5:  Respondent  argues  that 
the  Department  should  calculate  one 
assessment  rate  for  transmittal  to  the 
U.S.  Customs  Service  because  Customs 
cannot  readily  determine  whether  a 
particular  importation  is  an  EP  or  CEP 
sale.  Petitioner  agrees  with  respondent, 
but  wants  to  ensure  that  the  entire 
amount  of  antidumping  duty  calculated 
by  the  Department  is  collected  by 
Customs. 

Department's  Position:  The 
Department  agrees  with  respondent  that 
in  this  instance  there  should  be  one  rate 
per  importer  and  has  corrected  this 
error. 

Comment  6:  Petitioner  contends  that 
the  Department  incorrectly  used  the 
SAS  hinction,  COMPRESS,  in  the 
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creation  of  the  model  matching 
hierarchy.  As  a  result,  the  variables 
were  improperly  sorted.  In  addition, 
petitioner  claims  that  the  Department 
incorrectly  defined  three  product 
characteristic  codes  in  the  model  match 
program.  Respondent  agrees  that  there  is 
a  programming  error  in  the  model 
matching  hierarchy,  but  disagrees  with 
petitioner's  suggested  solution. 
Respondent  argues  that  the  problem 
with  the  model  match  program 
identified  by  the  petitioner  is  not  solely 
caused  by  the  COMPRESS  code,  but  also 
by  the  Department's  methodology  in 
hand-coding  viscosity  levels  in  the 
program.  Respondent  argues  that  in 
addition  to  petitioner's 
recommendation,  the  Department  must 
also  alter  the  U.S.  viscosity  hand-coding 
section  of  the  program  to  result  in  a 
more  accurate  model  matching. 

Department's  Position:  The 
Department  agrees  with  both  petitioner 
and  respondent  that  there  is  a 
programming  error  with  three  models  in 
the  matching  hierarchy.  The  Department 
has  corrected  the  programming  errors  in 
the  model  matching  hierarchy  and  the 
error  in  the  hand  coding  section. 
However,  the  Department  disagrees  with 
petitioner  and  that  the  SAS  function, 
COMPRESS,  caused  an  improper  sorting 
of  models.  The  compress  function  is 
used  to  minimize  space  and  has  no 
impact  on  the  model  matching 
hierarchy. 

Comment  7:  Petitioner  contends  that 
only  sales  to  the  United  States  within 
the  12-month  review  period  should  be 
included  in  the  model  match  program, 
and  that  the  month  code  should  be 
corrected.  Respondent  did  not 
comment. 

Department's  Position:  The 
Department  agrees  with  petitioner  and 
has  corrected  these  programming  errors. 

Final  Results  of  the  Review 

As  a  result  of  the  comments  received 
we  have  revised  our  analysis  and 
determine  that  the  follow  ing  margins 
exist  for  the  period  Julv  1,  1996,  through 
June  30,  1997: 


Manufacturer/exporter 

f^argin 
(percent) 

Wolff  Walsrode  AG  (WWAG)  ... 

7.18 

The  Department  shall  determine,  and 
the  Cu.stoms  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
normal  value  and  export  price  may  vary 
from  the  percentages  stated  above.  We 
have  calculated  a  companv-specific 
duty  assessment  rate  based  on  the  ratio 
of  the  total  amount  of  antidumping 


duties  calculated  for  the  examined  sales 
to  the  total  entered  value  of  the  same 
sales.  The  rate  will  be  assessed 
uniformly  on  all  entries  of  that 
particular  company  made  during  the 
POR.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  industrial  nitrocellulose 
from  Germany,  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  the  final 
results  of  this  administrative  review,  as 
provided  by  section  751(a)(1)  of  the  Act: 
(1)  the  cash  deposit  rates  for  the 
reviewed  company  will  be  the  rate  for 
the  firm  as  stated  above;  (2)  if  the 
exporter  is  not  covered  in  this  review, 
or  the  original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review, 
previous  reviews,  or  the  original  LTFV 
investigation,  but  the  manufacture  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merc:handise,  the  cash  deposit  rate  will 
be  3.84  percent,  the  "all  others"  rate 
from  the  LTFV  investigation.  These  cash 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibilitv 
under  19  CFR  351.402(0  to  file  a  ' 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  terms  of  an 
APO  is  a  .sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)(B)  and  777(i)(l)  of  the  Act. 


Dated:  .August  fa.  1998. 
Robert  S.  LaRussa. 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc  98-21789  Filed  8-12-98;  8  45  am] 

BILLING  CX>DE  3510-O&-M 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
A-570-825 

Sebacic  Acid  From  the  People's 
Republic  of  China;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
of  sebacic  acid  from  the  People's 
Republic  of  China 

SUMMARY:  On  April  9.  1998.  the 
Department  of  Commerce  (the 
Department)  published  the  prelimmar}' 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  sebacic 
acid  from  the  People's  Republic  of 
China  (PRO  (fi3  FR  17367).  This  review 
covers  shipments  of  this  merchandise  to 
the  United  States  during  the  period  of 
July  1.  1996.  through  June  30.  1997.  We 
gave  interested  parties  an  opportunitv  to 
comment  on  our  preliminary  results. 
Based  upon  our  analysis  of  the 
comments  receixed  we  ha\e  changed 
the  results  from  those  presented  in  the 
p'"elinimary  results  of  the  review. 
EFFECTIVE  DATE:  .August  13,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brandon  Farlander  or  Stephen  Jacques. 
Import  Administration.  International 
Trade  .Administration.  U.S.  Department 
of  Commerce.  14th  and  Constitution 
-Avenue.  N'.W.,  Washington.  D.C.  20230: 
telephone:  (202)  482-0182  or  (202)  482- 
1391.  respectivelv. 

APPLICABLE  STATUTE  AND  REGULATIONS: 
Unless  otherwise  indicated,  ail  citations 
to  the  statute  are  references  to  the 
provisions  effective  January  1.  1995.  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguav  Round  .Agreements  .Act 
(UR.AAJ.  In  addition,  unless  otherwise 
indi(.ated.  all  citations  to  the 
Department's  regulations  are  in 
reference  to  the  regulations,  codified  at 
19  CFR  Part  351  (62  FR  27295.  Mav  19, 
1997). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  in  the 
Federal  Register  an  antidumping  duty 
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order  on  sebacic  acid  from  the  PRC  on 
July  14.  1994  (59  FR  33909).  On  (uiy  21. 
1997.  the  Department  pubUshed  in  the 
Federal  Register  (B2  FR  38973)  a  notice 
of  opportunity  to  request  an 
administrative  review  of  the 
antidumping  duty  order  on  sebacic  acid 
from  the  PRC  covering  the  period  July 

I.  1996,  through  June  30.  1997.  On  July 
29.  1997,  Tianjin  Chemicals  Import  and 
Export  Corporation  ("Tianjin"), 
Guangdong  Chemicals  Import  and 
Export  Corporation  ("Guangdong"),  and 
Sinochem  International  Chemicals 
Company,  Ltd.  ("SICC")  requested  that 
we  conduct  an  administrative  review. 
Also,  on  July  29.  1997.  Tianjin 
requested  partial  revocation  of  the 
antidumping  dutv  order  on  sebacic  acid 
from  the  PRC.  On  Julv  30.  1997.  in 
accordance  with  19  CFR  351.213(b). 
Union  Camp  requested  that  we  conduct 
an  administrative  review  of  Tianjin. 
Guangdong.  SICC.  and  Sinochem 
Jiangsu  Import  and  Export  Corporation. 
We  published  a  notice  of  initiation  of 
this  antidumping  duty  administrative 
review  on  August  28.  1997  (62  FR 
45621).  The  Department  is  conducting 
this  administrative  review  in 
accordance  with  section  751  of  the  Act. 
Sinochem  Jiangsu  was  mailed  a 
questionnaire  on  August  30.  1997  but 
did  not  respond. 

On  April  9.  1998,  the  Department  of 
Commerce  (the  Department)  published 
the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  dutv  order  on  sebacic  acid 
from  the  PRC  (fiSFR  17367,  April  9, 
1998).  We  received  written  comments 
from  three  exporters  of  the  subject 
merchandise:  Tianjin,  Guangdong,  and 
SICC  (collectively,  respondents).  We 
also  received  comments  from  the 
petitioner.  Union  Camp  Corporation. 

On  May  28.  1998.  the  Department 
informed  parties  that  respondents'  May 

II.  1998  case  brief,  and  petitioner's  Mav 

11,  1998  case  brief  and  May  18.  1998 
rebuttal  brief,  contained  untimely  new 
information,  pursuant  to  19  CFR 
351.301(b)(2),  which  requires  that 
factual  information  be  submitted  not 
later  than  140  days  after  the  last  dav  of 
the  anniversary  month.  This  untimelv 
new  factual  information  was  stricken 
from  the  record  of  this  review.  On  June 

12.  1998.  the  Department  informed 
parties  that  respondents'  Mav  29.  1998 
case  brief.  May  18,  1998  rebuttal  brief, 
and  petitioner's  June  1.  1998  rebuttal 
brief  contained  untimely  new 
information  that  was  stricken  from  the 
record  of  this  review.  On  Julv  31,  1998, 
the  Department  informed  parties  that 
presentations  in  the  June  10.  1998 
public  hearing  contained  untimely  new 


factual  information  that  was  stricken 
from  the  record  of  this  review. 

Tianjin  requested  partial  revocation  of 
the  antidumping  duty  order  on  sebacic 
acid  from  the  PRC  pursuant  to  19  CFR 
351.222(b).  However,  we  have 
determined  in  these  final  results  a 
margin  of  1.09  percent  for  Tianjin. 
which  is  above  the  Department's  de 
minimis  standard  of  0.5  percent. 
Therefore,  we  determine  that  Tianjin 
has  not  met  the  requirements  for 
revocation. 

Scope  of  Review 

The  products  covered  by  this  order 
are  all  grades  of  sebacic  acid,  a 
dicarboxylic  acid  with  the  formula 
(CHj8(COOH)2.  which  include  but  are 
not  limited  to  CP  Grade  (SOOppm 
maximum  ash.  25  maximum  APHA 
color).  Purified  Grade  (lOOOppm 
maximum  ash,  50  maximum  APHA 
color),  and  Nylon  Grade  (500ppm 
maximum  ash,  70  maximum  ICV  color). 
The  principal  difference  between  the 
grades  is  the  quantity  of  ash  and  color. 
Sebacic  acid  contains  a  minimum  of  85 
percent  dibasic  acids  of  which  the 
predominant  species  is  the  ClO  dibasic 
acid.  Sebacic  acid  is  sold  generally  as  a 
free-flowing  powder/flake. 

Sebacic  acid  has  numerous  industrial 
uses,  including  the  production  of  nylon 
6/10  (a  polymer  used  for  paintbrush  and 
toothbrush  bristles  and  paper  machine 
felts),  plasticizers,  esters,  automotive 
coolants,  polyamides.  polyester  castings 
and  films,  inks  and  adhesives, 
lubricants,  and  polyurethane  castings 
and  coatings. 

Sebacic  acid  is  currently  classifiable 
under  subheading  2917.13.00.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  remains  dispositive. 

This  review  covers  the  period  Julv  1, 
1996.  through  June  30,  1997,  and  four 
exporters  of  Chinese  sebacic  acid. 

Analysis  of  Comments  Received 

Comment  1 .  Surrogate  value  for  2- 
octnnol  (capryi  alcohol}.  1  (Al  Octanol 
value  in  Chemical  Weekly  (Bombay. 
India).  Petitioner  argues  that  the  octanol 
value  in  Chemical  Weekly  is  for  1- 
octanol  and  not  2-octanol  or  2- 
ethylhexanol.  Petitioner  questions  the 
reliability  of  the  letter  from  the  editor  of 
Chemical  Weekly  which  was  submitted 
by  respondents  and  used  bv  the 
Department  for  the  preliminary  results. 
The  letter  states  that  "the  octanol  price 
referred  by  you  corresponds  to  the  more 
common  2-octanol  (2  ethylhexanol}." 
See  Preliminary  Results  of  Antidumping 


Dutv  Administrative  Review:  Sebacic 
Acid  from  the  PRC  63  FR  17371  (April 
9.  1998)  and  Analysis  Memorandum  for 
the  Preliminary  Results  of  the  1996/ 
1997  Review.  April  2.  1998.  at 
Attachment  5.  Petitioner  contends  that 
because  respondents  failed  to  provide 
for  the  record  the  original  inquiry  letter 
sent  to  the  editor  of  Chemical  Weekly, 
there  is  no  evidence  on  the  record  to 
indicate  whether  the  octanol  price 
referred  to  in  the  inquiry  letter  to  the 
editor  corresponds  to  the  octanol  price 
in  the  Chemical  Weekly.  In  addition, 
petitioner  argues  that  there  is  no 
evidence  on  the  record  to  indicate  that 
the  Chemical  Weekly  editor  is 
sufficiently  familiar  with  the  chemical 
composition  of  the  octanol  product 
published  in  Chemical  Weekly  to 
declare  that  it  is  2-octanol  (2- 
ethylhexanol). 

Respondents  maintain  that  the 
Department  correctly  did  not  use  a 
surrogate  value  for  1-octanol  for  the 
margin  calculations  (as  suggested  by 
petitioner),  because  the  octanol  value 
from  the  Chemical  Weekly  is  for  2- 
ethylhexanol.  which  is  another  type  of 
octanol,  is  the  best  available 
information. 

Respondents  argue  that  it  is  clear  that 
the  editor  of  Chemical  Weekly  was 
referring  in  his  letter  to  the  price  quote 
for  octanol  in  his  own  publication,  and 
that  the  editor  is  knowledgeable  about 
the  price  quotes  for  the  various 
chemicals  found  in  the  Indian  market. 
Respondents  contend  that  the  Chemical 
Weekly  octanol  price  quote  is  for  2- 
ethylhexanol,  which  they  assert  is 
comparable  in  use  and  in  value  to  2- 
octanol.  (See  (B)  below.) 

Department's  Position:  1  (Aj  Octanol 
value  in  Chemical  Weekly  (Bombay, 
India).  We  disagree  with  petitioner. 
Respondents  submitted  a  letter  written 
by  the  editor  of  Chemical  Weekly  stating 
that  the  reference  to  the  octanol  value  in 
Chemical  Weekly  refers  to  2- 
ethylhexanol,  which  is  a  type  of  octanol. 
See  Attachment  V  of  respondent's 
December  4,  1997  PAPI  submission  and 
Analysis  Memorandum  for  the 
Preliminary  Results  of  the  1996/1997 
Review,  April  2,  1998,  at  Attachment  5. 
Furthermore,  contrary  to  petitioner's 
argument,  respondents  have  placed  a 
copy  of  the  inquiry  letter  to  the  editor 
of  Chemical  Weekly  on  the  record  as  an 
attachment  to  its  rebuttal  brief  pursuant 
to  the  Department's  request  for  this 
information.  See  Attachment  to 
respondents'  June  16,  1998  rebuttal 
brief.  Finally,  there  is  no  evidence  on 
the  record  suggesting  that  the  editor  of 
Chemical  Weekly  is  unfamiliar  with  the 
basis  of  the  values  reported  in  his  own 
publication.  Therefore,  based  on  the 


above  information,  and  absent  any 
substantiated  record  evidence  to  the 
contrary,  the  Department  determines 
that  the  octanol  value  from  Chemical 
Weekly  is  for  2-ethylhexanol. 

1  (B)  Comparability  between  1- 
octanol,  2-octanol,  and  2-etbyIhexanol. 
Petitioner  argues  that  Z-ethylhexanol, 
which  the  Department  used  as  a 
surrogate  value  for  2-octanol,  is  not  a 
comparable  product  to  2-octanol  based 
on  evidence  on  the  record.  Petitioner 
asserts  that  the  Court  of  International 
Trade  ("CIT"),  in  both  Union  Camp 
Corp.  V.  United  States,  941  F.  Supp.  108, 
113  (1996)  and  Union  Camp  Corp.  v. 
United  States.  No.  97-03-00483,  Slip 
Op.  98-38,  (Ct.  Int'l  Trade,  March  27, 
1998).  held  that  the  Department's  use  of 
1-octanol  to  value  2-octanol,  based  on 
its  determination  that  1-octanol  was 
comparable  to  2-octanol,  was 
"unsupported  by  substantial  evidence 
on  the  record  and  not  in  accordance 
with  law."  See  petitioner's  June  1,  1998 
case  brief  at  2-3.  Also,  petitioner  argues 
that  there  is  no  substantial  evidence  on 
the  record  to  indicate  that  2- 
ethylhexanol  is  comparable  to  2-octanol, 
which  is  a  subsidiary  product  produced 
as  a  result  of  the  Chinese  sebacic  acid 
production  process.  In  addition, 
petitioner  asserts  that  2-ethylhexanol  is 
a  form  of  1-octanol  with  a  chemical 
formula  of  CH3(CH2)6CH20H,  which  is 
different  from  2-octanors  chemical 
formula  of  CH3{CH2)5CH20CH3. 
Petitioner  further  alleges  that  the  uses 
for  2-ethylhexanol  and  2-octanol  differ. 
In  this  point,  petitioner  notes  that 
Hawley's  Condensed  Chemical 
Dictionary.  12th  ed.  ("Hawley's")  lists 
the  following  uses  for  1-octanol: 
"perfumery,  cosmetics,  organic 
synthesis,  solvent  manufacture  of  high- 
boiling  esters,  antifoaming  agent, 
flavoring  agent,"  page  848.  Hawley's 
lists  the  following  uses  for  2-octanol: 
"solvent,  manufacture  of  plasticizers, 
wetting  agents,  foam  control  agents, 
hydraulic  oils,  petroleum  additives, 
perfume  intermediaries,  masking  of 
industrial  odors."  Id.  at  848.  Therefore, 
petitioner's  argue  that  2-ethylhexanol  is 
not  comparable  to  2-octanol. 

Respondents  contend  that  the 
Chemical  Weekly  octanol  price  quote  is 
for  2-ethylhexanol,  and  it  is  comparable 
in  use  and  in  value  to  2-octanol. 
Respondents  argue  that  2-ethylhexanol 
and  2-octanol  are  both  plasticizer-range 
alcohol  chemicals  that  can  be  used 
interchangeably  for  certain  applications 
and  thus  have  some  of  the  same  uses. 
Respondents  argue  that  an  article  (in 
their  June  16,  1998  case  brief.  Exhibit  1) 
entitled,  "Alcohols.  Higher  Aliphatic." 
from  KJrk-Othmer  Encyclopedia  of 
Chemical  Technology  ("KiTk-Othmer") 


(1991).  refers  to  all  octanols  as 
plasticizer-range  alcohols  and  to  2- 
octanol  as  octanol.  Respondents 
maintain  that  Hawley's  indicates  that  all 
octanols.  including  2-octanol  and  2- 
ethylhexanol,  are  used  interchangeably 
to  produce  esters  which  are  used  to 
produce  plastics.  Respondents  also 
assert  that  the  octanol  price  from 
Chemical  Weekly,  which  respondents 
claim  is  2-ethylhexanol,  is  priced  lower 
in  world  markets  than  2-octanol. 
Therefore,  using  the  value  of  2- 
ethylhexanol  would  not  result  in 
granting  respondents  an  overstated  by- 
product credit. 

Respondents  argue  that  the 
Department  has  not  considered 
evidence  on  the  record  that  1-octanol 
and  2-octanol  are  interchangeable  for 
certain  uses  and  are  used  in  the 
production  of  plasticizers.  lube  oils,  and 
perfumes.  Respondents  request  that  the 
Department,  in  making  its 
determination  about  which  surrogate 
value  to  use  in  the  final  results,  consider 
the  uses  and  values  of  1-octanol  and  2- 
octanol.  in  light  of  the  CIT's  previous 
ruling  that  Commerce's  determination 
that  1-octanol  and  2-octanol  were  not 
comparable  products  solely  becau.se 
they  have  the  same  molecular  structure. 
See  Union  Camp  Corp.  v.  United  States. 
No.  97-03-00483.  Slip  Op.  98-38.  (Ct. 
Int'l  Trade.  March  27.  1998). 
Respondents  contend  that  if  the 
Department  uses  the  petitioners 
internal  cost  as  the  surrogate  value,  the 
petitioner,  rather  than  the  Department, 
will  be  controlling  the  dumping 
margins.  Moreover,  respondents  will  not 
know  in  the  future  whether  a  particular 
U.S.  price  will  be  considered  a  dumped 
price,  because  the  petitioner's  internal 
cost  is  not  publicly  available. 

Petitioner  asserts  that  there  is  no 
common  usage  for  1-octanol  and  2- 
octanol  listed  in  Hawley's.  Petitioner 
argues  that  the  Kirk-Othmer  citation  (the 
Alcohols,  Higher  Aliphatic  article) 
submitted  by  respondents  does  not  state 
that  2-octanol  is  referred  to  as  an 
octanol  or  that  all  octanols  are 
plasticizer  range  alcohols. 

Department's  Position:  1  (B) 
Comparability  of  1-octanol.  2-octanol. 
and  2-ethylhexanol.  We  disagree  with 
petitioner's  contention  that  the  CIT  held 
in  Union  Camp  Corp.  v.  United  States. 
No.  97-03-00483,  Slip  Op.  98-38 
(March  27,  1998),  that  1-octanol  and  2- 
octanol  are  not  comparable.  The  CIT 
held  that  the  Department's 
determination  that  1-octanol  and  2- 
octanol  are  comparable  merchandise 
based  solely  on  the  fact  the  fact  that  the 
two  chemicals  have  similar  molecular 
structure  was  contrary  to  law  because  it 


was  not  based  on  a  reasonable 
interpretation  of  the  statute. 

For  the  record  of  this  review 
however,  we  have  substantial  evidence 
on  the  record  establishing  that  2- 
ethylhexanol  (also  known  as  2- 
ethylhexanol  alcohol  and  octyl  alcohol) 
and  2-octanol  are  comparable 
merchandise  based  on  similar  uses. 
Respondents  cite  the  Kirk-Othmer 
article,  which  states  that  chemical 
family  members  with  6-11  carbon  atoms 
are  known  as  plasticizer-range  alcohols. 
See  "Alcohols.  Higher  Aliphatic."  Kjrk- 
Othmer  Encyclopedia  of  Chemical 
Technology  ("Kirk-Othmer")  at  86,5 
(1991).  All  of  the  octanols.  including  1- 
octanol,  2-octanol  and  2-ethvlhexanol. 
are  plasticizer  range  alcohols  with  eight 
carbon  atoms.  Therefore.  1-octanol,  2- 
octanol  and  2-ethylhexanol  are 
physically  similar. 

Further,  according  to  Kirk-Othmer, 
plasticizer-range  alcohols  are  used 
primarily  as  ester  derivatives  in 
plasticizers  and  lubricants.  Id.  at  865. 
Respondents  also  submitted  excerpts 
from  Hawley's  in  their  June  16,  1998 
case  brief  demonstrating  that  2- 
ethylhexanol,  l-octanol.  and  2-octanol 
are  comparable  products  with  similar 
uses.  Hawley's  states  that  di(2- 
ethylhexyl)  phthalate  is  created  bv 
mixing  2-ethvlhe\anol  and  phthalic 
anhydride  and  is  used  as  a  plasticizer 
for  many  resins  and  elastomers:  thus,  2- 
ethylhexanol.  when  mixed  with  another 
chemical,  is  used  as  a  pjasticizer  for 
many  resins  and  elastomers.  In  addition, 
other  data  in  Hawley's  indicates  that  1- 
octanol.  2-ethylhexanol  and  2-octanol 
have  similar  uses 

Finally,  in  respondents'  December  4. 
1997  PAPI  submission.  Attachment  4. 
the  Chemical  Morketm^  Reporter  (US.) 
(June  30.  1997)  lists  the  following  U.S. 
prices,  in  cents  per  pound:  2- 
ethylhexanol.  SO. ,56:  and  2-octanol. 
SO. 68.  These  prices  are  evidence  that  2- 
ethylhexanol  may  be  priced  lower  than 
2-octanol  Therefore,  petitioner's 
argument  that  respondents  are  getting  a 
higher  co-product  allocation  with  the 
use  of  the  octanol  value  in  Chemical 
Weekly  is  unfounded. 

Based  on  the  above  information,  we 
find  that  2-ethylhexanol.  2-octanol.  and 
1-octanol  are  all  comparable  products. 
Therefore,  given  the  Department's 
preference  for  publicly  available 
surrogate  values,  we  have  concluded 
that  the  Chemical  Weekly  value  for  2- 
ethylhexanol  is  the  most  appropriate 
surrogate  value.  Because  the  octanol 
value  in  Chemical  Weekly  is  reported 
inclusive  of  taxes,  we  deducted  taxes 
from  the  octanol  value. 

1  (CI  Crude  versus  refined  2-octanol 
surrogate  value.  Petitioner  asserts  that 
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instead  of  the  value  from  the  Chemical 
Weekly  used  by  the  Department  for  the 
preliminary  results,  the  Department 
should  use  the  U.S.  value  for  2-octanol 
and  deduct  the  inputs  used  to  convert 
crude  2-octanol  to  refined  2-octanol. 
Petitioner  argues  that  using  the  U.S. 
value  for  refined  2-octanol  is  consistent 
with  the  Department's  practice  of  using 
a  U.S.  surrogate  value,  citing  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cased  Pencils  from 
the  People's  Republic  of  China,  59  FR 
55625.  55630  (November  8.  1994) 
("Cased  Pencils").  Respondents  allege 
that  the  petitioner  is  selling  crude  2- 
octanol  at  a  much  higher  value  than  the 
value  reported  to  the  Department. 
Petitioner  counters  that  the  source  of 
this  information  is  suspect,  because  the 
respondent's  source  is  not  a  qualified 
expert  nor  are  his  opinions  objective, 
since  he  is  employed  by  a  firm  which 
imports  subject  merchandise. 

Next,  respondents  argue  that  the 
Department  should  grant  a  by-product 
credit  for  refined  2-octanol  because  the 
Chinese  sebacic  acid  producers  only  sell 
refined  2-octanol  and  the  additional 
factors  of  production  for  the  refining  of 
the  subsidiary  product  have  been 
reported  to  the  Department.  Therefore  if 
the  Department  decides  not  to  use  the 
octanol  value  from  Chemical  Weekly, 
the  Department  should  use  a  refined 
price  for  2-octanol.  because  the  Chinese 
producers  sell  refined  2-octanol  not 
crude  2-octanol.  Also,  respondents  state 
that  the  additional  factors  for  converting 
crude  2-octanol  into  refined  2-octanol 
are  already  included  in  the  sebacic  acid 
factors  of  production.  Respondents 
maintain  that  the  Department  requires 
that  the  additional  factors  of  production 
for  refining  a  by-product  or  co-product 
must  be  included  in  the  factors  of 
production  reported  to  the  Department 
before  a  subsidiary  bv-product  credit(s) 
can  be  granted. 

Respondents  argue  that,  in  past  cases, 
the  Department  has  granted  a  by- 
product or  co-product  credit  when:  (1) 
the  foreign  producer  proves  that  the  by- 
product or  co-product  was  sold,  and  (2) 
the  additional  factors  of  production  for 
the  refining  of  the  subsidiary  product 
are  reported  to  the  Department,  citing: 
Final  Determination  of  Soles  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  the  People's 
Republic  of  China.  62  FR  61964,  61997 
(November  20.  1997):  Fmal  Results  of 
Antidumping  Duty  Administrative 
Revie^v  and  Determination  Not  to 
Revoke  in  Part:  Silicon  Metal  from 
Brazil.  62  FR  1954,  1964  (lanuary  14, 
1997);  and  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Strontium 
Nitrate  from  Italy.  46  FR  25496  (Mav  7. 


1981).  Respondents  also  argue  that  the 
Department  has  used  the  sales  price  of 
the  subsidiary  product  to  determine 
whether  it  is  a  by-product  or  a  co- 
product,  citing:  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Coumarin  from  the  People's  Republic  of 
China.  59  FR  66895,  66901  (December 
28,  1994);  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Brake  Drums 
and  Brake  Rotors  from  the  People's 
Republic  of  China.  62  FR  9160,  9172 
(February  28,  1997);  Magnesium  Corp. 
of  America  v.  United  States,  938  F. 
Supp.  885  (Ct.  Int'l  Trade,  1996). 
Respondents  argue,  that  based  on  the 
above  arguments,  the  Department 
should  grant  a  by-product  credit  for 
refined  2-octanol  and  not  crude  2- 
octanol. 

Petitioner  asserts  that  respondent 
should  not  receive  a  by-product  credit 
for  refined  2-octanol  because 
respondents  did  not  state  in  their 
submissions  to  the  Department  that  the 
additional  factors  of  production  to 
convert  crude  2-octanol  to  refined  2- 
octanol  have  already  been  included  in 
the  sebacic  acid  factors  of  production. 
Petitioner  notes  that  there  was  no  cite  to 
the  record  and  their  review  of 
respondents's  Section  D  questionnaire 
response  found  no  discussion  of 
additional  factors  for  refining  2-octanol. 
Therefore,  petitioner  maintains  that,  in 
the  event  that  the  Department  uses  the 
octanol  value  from  Chemical  Weekly, 
the  Department  should  reduce  the 
surrogate  value  by  the  purity  levels  at 
which  each  firm  produces  2-octanol. 

Department's  Position:  1  (C)  Crude 
versus  refined  2-octanol  surrogate  value. 
We  disagree  with  petitioner.  Petitioner 
cites  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cut-to- 
Length  Carbon  Plate  from  the  People's 
Republic  of  China.  62  FR  61964 
(November  20,  1997),  which  states,  "(i)t 
is  the  Department's  policy  to  only  grant 
by-product  credits  for  by-products 
actually  produced  directly  as  a  result  of 
the  production  process.  A  respondent 
must  report  the  factors  associated  with 
the  further  refining  of  a  by-product  if  it 
wishes  to  receive  a  credit  for  the  further 
refined  by-product."  Id.  at  61997.  We 
note  that,  in  contrast  to  petitioner's 
assertion,  the  sebacic  acid  factors  of 
production  used  to  calculate  normal 
value  ("NV")  already  incorporate  the 
relatively  few  factors  of  production 
(labor  and  energy)  necessary  to  convert 
crude  2-octanol  to  refined  2-octanol. 
Production  of  sebacic  acid  results  in  the 
production  of  crude  2-octanol  as  a 
subsidiary  product.  The  .sebacic  acid 
factors  of  production  already  include 
the  factors  of  production  used  to  refine 
2-octanol  and  the  other  subsidiary 


products  because  the  Chinese  sebacic 
acid  producers  are  unable  to  separate 
the  additional  factors  of  production 
used  to  convert  crude  subsidiary 
products  into  refined  subsidiary 
products.  For  example,  respondents 
state  that,  for  producer  Tianjin  Zhong 
He,  any  additional  factors  of  production 
to  process  crude  2-octanol  to  refine  2- 
octanol  have  already  been  reported  to 
the  Department  and  are  included  in  the 
sebacic  acid  factors  of  production, 
because  these  additional  factors  of 
production  cannot  be  separated  from  the 
sebacic  acid  factors  of  production.  See 
respondents'  January  20.  1998 
supplemental  questionnaire  response  at 
page  7.  Moreover,  at  verification,  we 
made  certain  that  the  additional  factors 
of  production  to  convert  the  crude 
subsidiary  products  into  refined 
subsidiary  products  had  either  been 
reported  to  the  Department  or,  if  these 
additional  factors  of  production  had  not 
been  reported  to  the  Department,  we 
added  these  additional  factors  of 
production  used  to  convert  crude 
subsidiary  products  into  refined 
subsidiary  products  to  the  reported 
sebacic  acid  factors  of  production.  For 
example,  we  discovered  at  verification 
that  the  electricity  used  to  convert  crude 
glycerine  into  refined  glycerine  was  not 
reported  to  the  Department,  but  we 
added  this  additional  electricity  used  to 
the  reported  sebacic  acid  factors  of 
production.  See  Verification  report  to 
the  File,  page  13  (March  24,  1998). 

Also,  a  more  accurate  by-product/co- 
product  analysis  results  by  using  the 
refined  value  of  2-octanol  rather  than  a 
crude  value  for  2-octanol.  The 
Department's  practice  is  to  use  the 
subsidiary  product's  sales  value  and 
factories'  material  yield  amounts  for 
determining  the  by-product/co-product 
analysis.  In  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Sebacic  Acid  from  the  People's  Republic 
of  China.  59  FR  565,  569  (January  5, 
1994),  the  Department  "used  surrogate 
values  from  India  for  sebacic  acid, 
glycerine,  caproyl  (sic)  alcohol,  and 
fatty  acid  to  determine  the  relative  value 
of  each  product  based  on  the  production 
on  one  metric  ton  of  sebacic  acid,  as 
well  as  to  determine  the  total  value  of 
one  metric  ton  of  sebacic  acid."  Since 
the  Chinese  producers  sell  refined  2- 
octanol,  as  confirmed  at  verification, 
and  they  do  not  sell  crude  2-octanol,  we 
believe  that  it  is  more  appropriate  to 
apply  the  surrogate  value  of  refined  2- 
octanol  in  conducting  the  by-product/ 
co-product  analysis.  Moreover,  there  is 
a  publicly  published  sales  price  on 
which  we  can  base  a  surrogate  value  for 
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refined  2-octanol.  which  is  the  octanol 
value  (2-ethvlhexanol)  from  Chemical 
Weekly. 

1  (D)  Treatment  of  2-octanol  by 
Chinese  producers.  Petitioner  contends 
that  both  it  and  respondent  producers 
Handan  Fuyan  Sebacic  Acid  Factory, 
Tianjin  Zhong  He,  and  Hengshui 
Dongfeng  Chemical  Factory  all  treat  2- 
octanol  as  a  by-product  in  their 
respective  accounting  systems. 
Therefore,  petitioner  argues  that  the 
Department  should  also  treat  2-octanol 
as  a  by-product,  rather  than  a  co- 
product.  Petitioner  asked  the 
Department  to  verify  how  the  Chinese 
producers  treat  2-octanol  but  the 
Department  chose  not  verify  how  the 
Chinese  producers  treat  2-octanol. 
Petitioner  claims  that  because  the 
Department  used  what  petitioner 
suggests  to  be  the  value  of  1-octanol  to 
value  2-octanol  in  the  preliminary 
results,  the  Department  incorrectly 
determined  2-octanol  to  be  a  co-product 
rather  than  a  by-product  of  the  sebacic 
acid  production  process.  Petitioner  cites 
to  Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  the 
People's  Republic  of  China  ("Carbon 
Steel  Plate"),  62  FR  31972,  31977  (June 
11,  1997),  where  the  Department 
determined  that  slag  is  a  by-product  and 
not  a  co-product,  using  a  U.S.  value  for 
slag  when  surrogate  values  for  slag  in 
India  or  Indonesia  were  aberrationally 
high. 

Respondents  argue  that  the  Chinese 
producers  do  not  view  2-octanol  as  a  by- 
product and  such  characterization  was 
made  by  their  counsel  and  not  by  the 
producers  themselves.  Whether  Chinese 
producers  classify  2-octanol  as  a  by- 
product or  a  co-product,  respondents 
argue,  is  only  relevant  in  the  context  of 
the  Chinese  accounting  system  and  the 
relationship  of  the  costs  of  2-octanol  to 
the  actual  Chinese  sebacic  acid 
production  costs.  Respondents  contend 
that  the  Department  determines  whether 
2-octanol  is  a  by-product  or  co-product 
based  on  the  surrogate  values  used  and 
not  based  on  recorded  Chinese  costs. 
Respondents  dismiss  petitioner's 
citation  of  the  Carbon  Steel  Plate  case 
because  it  addresses  a  specific  by- 
product and  provides  no  guidance  as  to 
whether  a  specific  subsidiary  product  is 
either  a  by-product  or  a  co-product. 

Department's  Position:  1  (D) 
Treatment  of  2-octanol  by  Chinese 
producers.  We  disagree  with  petitioner. 
Petitioner  cited  Carbon  Steel  Plate  to 
support  their  position  that  the 
Department  should  use  the  U.S.  2- 
octanol  value  instead  of  the  allegedly 
high  octanol  value  from  Chemical 
Weekly,  which  petitioner  suggests  is  1- 


octanol.  We  disagree  with  petitioner's 
reliance  on  the  above  case  because  the 
evidence  on  the  record  confirms  that  the 
octanol  value  in  Chemical  Weekly  is  for 
2-ethylhexanol. 

We  determine  whether  a  subsidiary 
product  is  either  a  by-product  or  a  co- 
product  by  comparing  the  subsidiary 
products'  surrogate  value  to  the  value  of 
the  subject  merchandise.  If  we 
determine  that  the  surrogate  value  of  the 
subsidiary  product  was  significant 
relative  to  the  surrogate  value  of  subject 
merchandise,  we  treat  the  subsidiary- 
product  as  a  co-product;  otherwise,  we 
treat  it  as  a  by-product.  We  do  not 
determine  if  a  subsidiary  product  is  a 
by-product  or  co-product  based  on  how 
a  particular  company  classifies  the 
subsidiary  product  in  its  accounting 
records.  Therefore,  the  treatment  of  2- 
octanol  by  Chinese  producers  or  by  the 
U.S.  producer  of  sebacic  acid  is 
irrelevant  to  the  Department's  analysis. 
This  is  precisely  why  the  Department 
did  not  verify  how  the  Chinese  producer 
Hengshui  classifies  2-octanol.  In  this 
case,  the  Department  determines  that  2- 
octanol  is  a  co-product,  because  its 
value  is  significant  relative  to  the 
surrogate  value  of  sebacic  acid. 

J  (E)  Use  of  an  exact  match.  Petitioner 
argues  that  the  Department  should  use 
the  U.S.  value  of  2-octanol  because  it  is 
an  exact  product  match,  instead  of  the 
octanol  value  (2-ethylhexanol}  from  the 
Chemical  Weekly.  Petitioner  contends 
that  past  Department  practice  supports 
the  use  of  a  U.S.  value  for  2-octanol,  in 
accordance  with  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cased  Pencils  from  the  People 's 
Republic  of  China,  59  FR  55625,  55630 
(November  8,  1994)  ["Cased  Pencils"); 
Union  Camp  Corp.  v.  United  States,  941 
F.  Supp.  108,  113  (1996)  V Union  Camp 
f);  Union  Camp  Corp.  v.  United  States, 
No.  97-03-00483,  Slip  Op.  98-38 
{1998)["Union  Camp  IF');  and  Writing 
Instruments  Mfrs.  Assoc,  v.  United 
States,  984  F.  Supp.  629  (Ct.  Int'l  Trade, 
1997),  appeal  docketed,  Nos.  981178. 
981292  (Fed.  Cir.,  January  9,  1998  and 
January  21,  1998).  In  contrast,  petitioner 
asserts  that  the  product  associated  with 
the  Chemical  Weekly  value  (which 
petitioner  suggests  may  be  1-octanol)  is 
"not  even  "quite  similar'  to  2-octanol 
either  chemically  or  commercially." 

Respondents  argue  that  2- 
ethylhexanol  (which  respondents 
contend  to  be  the  product  with  which 
the  Chemical  Weekly  value  is 
associated)  and  2-octanol  are 
comparable  in  both  use  and  value  and, 
therefore,  the  Department  should  use 
the  surrogate  value  2-ethylhexanol. 
Respondents  note  that  2-ethylhexanol  is 
produced  in  the  surrogate  country. 


Respondents  state  that  the  Department 
should  not  use  an  identical  surrogate 
value  match  from  the  U.S.  for  2-octanol 
when  a  surrogate  value  for  a  comparable 
product  is  available  from  India,  the 
chosen  surrogate  country  used  in  this 
review. 

Department's  Position:  i  (El  Use  of  an 
e.\act  match.  We  disagree  with 
petitioner.  In  valuing  factors  of 
production,  the  Department  used 
surrogate  values  from  India.  In 
accordance  with  section  773(c)(4)  of  the 
Act,  the  Department  chose  India  as  its 
surrogate,  because  it  was  most 
comparable  to  the  PRC  in  terms  of 
overall  economic  development  based  on 
per  capita  gross  national  product  (GNP), 
the  national  distribution  of  labor, 
growth  rate  in  per  capita  GNP.  and 
because  it  was  a  significant  producer  of 
comparable  merchandise  (oxalic  acid). 
As  noted  in  Comment  4  below,  both 
petitioner  and  respondent  do  not  object 
to  the  Department's  use  of  India  as  the 
surrogate  country. 

Section  773(c)'(4)  of  the  statute  and  19 
CFR  351.408  of  the  Department's 
regulations  instruct  the  Department  to 
value  factors  of  production  in  an 
appropriate  surrogate  country.  The 
Department  rarely  departs  from  use  of  a 
surrogate  value  from  a  country 
comparable  to  the  NME  in  terms  of 
overall  economic  development.  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Beryllium  Metal  and 
High  Beryllium  Alloys  from  the  Republic 
of  Kazakstan,  62  FR  2648  (January  17, 
1997).  Surrogate  values  from  countries 
at  a  similar  level  of  development  are 
considered  to  be  the  most  appropriate 
and  comparable  for  valuation  of  the 
factors  in  the  similarly  situated 
nonmarket  economy  country.  While  the 
Department  may  use  values  from  the 
United  States  or  other  countries  not  at 
a  comparable  level  of  development  for 
individual  factors,  its  practice  is  to  do 
so  only  if  it  cannot  find  those  values  in 
a  comparable  economy  that  produce 
comparable  merchandise.  See 
Memorandum  from  David  Mueller  to 
Laurie  ParkhilL  Serbacic  (sic I  Acid  from 
the  People's  Republic  of  China: 
Nonmarket  Economy  Status  and 
Surrogate  Countr\'  Selection.  March  4. 
1996. 

In  this  review,  the  Department  was 
unable  to  locate  an  Indian  value  for  2- 
octanol  in  India,  the  surrogate  country. 
Additionally,  neither  the  petitioner  nor 
the  respondents  were  able  to  locate  a 
specific  Indian  value  for  2-octanol. 

Petitioner  cites  Cased  Pencils  and  the 
Union  Camp  I  and  Union  Camp  II  court 
decisions  to  support  their  position  that 
the  Department  should  use  the  U.S.  2- 
octanol  value  instead  of  the  octanol 
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value  from  Chemical  Weekly  for  a 
surrogate  value  for  2-octariol.  la  Casfd 
Pt-nnls.  the  Department  used  a  U.S. 
value  (bassvvood)  as  the  surrogate  value 
that  was  "most  similar"  [Id.  at  55630) 
instead  of  an  Indian  value  (a  basket 
category  of  woods  which  included 
jelutong)  which  was  "quite  similar"  to 
the  Chinese  product  (lindenwood)  (Id. 
at  55629).  In  the  Cased  Prncils  case, 
wood  is  the  most  significant  input,  and 
jelutong,  which  was  in  the  basket 
category  of  Indian  import  values,  was 
priced  "much  higher  than  the  most 
comparable  wood."  Id.  at  55630. 
Because  of  these  case  specific  reasons, 
the  Department  selected  a  U.S.  surrogate 
value  instead  of  a  surrogate  value  from 
a  country  that  is  at  a  comparable  level 
of  economic  development.  We  disagree 
with  petitioner  that  the  situation  here  is 
the  same  for  selecting  a  surrogate  value 
for  2-octanol.  For  the  valuation  of  2- 
octanol,  India  has  been  determined  to  be 
a  significant  producer  of  comparable 
merchandise  and  India  is  economically 
comparable  to  the  People's  Republic  of 
China  in  the  following:  per  capita  gross 
domestic  product  (GDP),  growth  rate  in 
per  capita  GDP.  and  the  national 
distribution  of  labor.  See  Analysis 
Memorandum  for  the  Preliminary' 
Results  of  the  1996/1997  Review.  April 
2,  1998.  page  2.  Also,  the  octanol  in 
Chemical  Weekly  (2-ethylhexanol)  and 
2-octanol  are  comparable  merchandise. 
See  Department's  Position  (B).  Because 
we  have  a  suitable  value  from  India,  the 
Department  need  not,  and,  indeed, 
should  not,  use  a  U.S.  surrogate  value. 

Comment  2.  Ministerial  errors  alleged 
by  petitioner.  Petitioner  maintains  that 
the  Department  should  correct  certain 
alleged  ministerial  errors  discussed  in 
the  Department's  Analysis 
Memorandum  for  the  Preliminarv 
Results  of  the  1996/1997  Review'.  April 
2,  1998,  namely:  (1)  for  both  Tianjin/ 
Hengshui  and  SICC/Hengshui,  profit 
was  incorrectly  calculated  by 
multiplying  profit  by  COM  and  not 
COP:  (2)  for  the  caustic  soda  surrogate 
value,  taxes  were  incorrectly  deducted 
twice;  (3)  for  the  method  of  allocation — 
coal  sections,  the  amount  of  coal  used 
was  misallocated:  (4)  for  ocean  freight 
rates,  the  rates  for  .sales  5,  6,  7,  9,  and 
10  for  Tianjin  were  miscalculated;  (5) 
for  the  glycerine  and  fatty  acid  by- 
products, by-product  credits  need  to  be 
adjusted  by  each  producers  respective 
purity  level;  (6)  for  the  truck  freight 
inflator,  the  WPI  inflator  used  is 
incorrect;  (7)  for  the  surrogate  value  for 
castor  seed  cake,  use  the  castor  seed 
cake  surrogate  value  from  the  Economic 
Times;  (8)  for  water,  include  it  as  a 
factor  of  production;  (9)  for  the  coal 


inflator.  correct  the  WPI  inflator  used  to 
calculate  coal  and  use  the  WPI  inflator 
for  the  SICC/Hengshui  coal  calculation. 

Respondents  disagree  with 
petitioner's  assertions  concerning  the 
following  alleged  ministerial  errors:  (1) 
the  profit  calculation  for  SICC/Hengshui 
and  Tianjin/Hengshui  is  calculated 
correctly;  (5)  use  an  average  of  the  crude 
and  refined  glycerine  values  because  the 
Department  has  already  included  the 
factors  of  production  to  convert  crude 
glycerine  to  refined  glvcerine  in  the 
sebacic  acid  factors  of  production;  and 
(8)  water  is  not  a  separate  factor  of 
production  since  water  is  already 
included  in  the  factory  overhead 
calculations  from  the  Reserve  Bank  of 
India  for  the  chemical  industry. 

Department's  Position:  We  agree  with 
petitioner  concerning  alleged  errors  #2, 
3,  4,  6,  7,  9  and  have  corrected  these 
errors.  We  disagree  with  petitioner 
concerning  alleged  errors  #1.  5,  and  8. 
With  respect  to  the  calculation  of  profit 
as  a  percentage  of  COP  (alleged  error 
#1),  profit  was  calculated  as  a 
percentage  of  COP  for  both  Tianjin/ 
Hengshui  and  SICC/Hengshui.  See 
Analysis  Memorandum  for  the 
Preliminary  Results  of  the  1996/1997 
Review.  April  2,  1998,  page  19i.  With 
respect  to  the  subsidiary  products' 
surrogate  value  (alleged  error  #5),  as 
mentioned  in  the  Comment  1,  (C)  above, 
any  additional  factors  of  production  to 
convert  crude  subsidiary  products  into 
refined  subsidiary  products  are  already 
included  in  the  sebacic  acid  factors  of 
production.  Therefore,  we  are  granting 
either  by-product  credits  or  co-product 
allocations  based  on  the  refined  value 
and  not  a  crude  value  of  the  subsidiary 
products.  With  respect  to  water  being 
considered  as  a  separate  factor  of 
production  (alleged  error  #8),  as  we 
have  established  in  many  Chinese 
chemical  dumping  cases,  such  as  in 
Finny  Determination  of  Sales  at  Less 
Than  Fair  Value.  Polyvinyl  Alcohol 
from  the  People's  Republic  of  China,  61 
FR  14058  (March  29,  1996);  Final 
Results  of  Antidumping  Review  for 
Sebacic  Acid  from  the  People's  Republic 
of  China.  62  FR  65674  (December  15, 
1997);  Final  Results  of  Antidumping 
Review  for  Sebacic  Acid  from  the 
People's  Republic  of  China.  62  FR  10530 
(March  7,  1997),  Final  Determination  of 
Sales  at  Less  Than  Fair  Value,  Sulfur 
Dyes.  Including  Sulfur  Vat  Dyes  from 
the  People's  Republic  of  China,  58  FR 
7537  (February  8,  1993);  and  Final 
Results  of  Antidumping  Review  for 
Sulfanilic  Acid  from  the  People's 
Republic  of  China.  62  FR  48597 
(September  16,  1997),  we  did  not  value 
water  as  a  separate  factor  of  production 
but  relied  instead  on  factorv  overhead 


data  that  reflected  water  costs.  In 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Freshwater 
Crawfish  Tail  Meat,  62  FR  14392  (March 
26,  1997).  water  was  considered  a 
separate  factor  of  production  because  it 
is  an  agricultural  product  that  uses  a 
large  amount  of  water  to  clean  and  boil 
the  crawfish  to  extract  the  tail  meat  and 
to  operate  the  freezer.  For  sebacic  acid, 
as  in  the  other  Chinese  chemical  case 
mentioned  above,  water  is  considered 
part  of  the  factory'  overhead  data  in  the 
Reser\-e  Bank  of  India.  Therefore,  we 
determine  that,  in  this  case,  water  is  not 
a  separate  factor  of  production.  While 
we  agree  with  petitioner  that,  for 
Hengshui,  taxes  were  incorrectly 
deducted  twice  for  caustic  soda  (alleged 
error  #2),  we  note  that  the  result  of  this 
correction  is  a  value  of  5.5  Rs/kg  and 
not  the  4.43  Rs/kg  value  submitted  by 
petitioner. 

Comment  3:  Ministerial  errors  alleged 
by  respondents.  Respondents  maintain 
that  the  Department  should  correct 
certain  ministerial  errors  discussed  in 
the  Department's  Analysis 
Memorandum  for  the  Preliminary 
Results  of  the  1996/1997  Review',  April 
2,  1998,  namely:  (1)  for  Hengshui,  the 
plastic  inner  bag  consumption  per 
sebacic  acid  metric  ton  was  overstated; 

(2)  for  Tianjin,  the  weighted-average 
margin  was  calculated  incorrectly;  and 

(3)  ocean  freight  charge  was  calculated 
incorrectly  by  dividing  by  17.5  metric 
tons  instead  of  18  metric  tons  for  most 
of  the  shipments  via  a  NME  carrier. 

Petitioner  did  not  comment  on 
respondents'  ministerial  error 
allegations. 

Department's  Position:  We  agree  with 
respondents'  allegations  with  regard  to 
errors  #  2.  and  3,  and  have  corrected 
these  errors.  With  respect  to  the 
calculation  of  the  amount  of  plastic  bags 
consumed  at  Tianjin/Hengshui  (alleged 
error  #1),  we  disagree.  We  discovered  at 
verification  at  Tianjin/Hengshui  that 
.sale  #8  did  not  use  any  plastic  bags  but 
instead  used  only  woven  bags. 
Consequently,  we  divided  the  total 
plastic  inner  bag  weight  for  all  sales 
except  sale  #8  by  the  total  weight  of  the 
sebacic  acid  shipped  in  plastic  bags. 
Then,  we  added  the  weight  of  the 
woven  bags  used  for  shipment  for  sale 
#8  to  the  total  weight  of  woven  bags 
used  for  the  shipment  for  all  other  sales 
except  sale  #8  and  divided  the  total 
weight  of  the  woven  bags  used  by  the 
total  amount  of  sebacic  acid  shipped  for 
all  sales.  See  Analysis  Memorandum  for 
the  Preliminary  Results  of  the  1996/ 
1997  Review.  April  2.  1998,  pages  2-3. 
Therefore,  for  the  final  results,  we  have 
made  no  further  adjustment  to 
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Hengshui's  reported  plastic  inner  bag 
consumption  figure. 

Comment  4:  Use  of  India  as  the 
surrogate  country.  Respondent  argues 
that  petitioner  has  stated  that  India  is 
not  an  appropriate  surrogate  country 
and  that  the  Department  should  use 
either  Japan  or  the  United  States  as  an 
appropriate  surrogate  country. 


Petitioner  states  that  it  does  not  object 
to  use  of  India  as  the  surrogate  country 
for  this  administrative  review. 
.    Department's  Position:  Since  there  is 
no  argument  as  to  which  surrogate 
countn,'  to  use,  the  Department  will 
continue  to  use  India  as  the  surrogate 
country  for  this  administrative  review. 

Final  Results  of  Review 

For  Sinochem  Jiangsu,  which  failed  to 
respond  to  the  questionnaire,  we  have 


not  granted  a  separate  rate  and  the 
country-wide  rate  will  apply  to  all  of  its 
sales. 

As  a  result  of  our  review  of  the 
comments  received,  we  have  changed 
the  results  from  those  presented  in  our 
preliminary  results  of  the  review. 
Therefore,  we  determine  that  the 
following  margins  exists  as  a  result  of 
our  review; 


Manufacturer/exporter 


Tianjin  Chemicals  l/E  Corp  

Sinochem  International  Chemicals  Corp 

Guangdong  Chemicals  l/E  Corp  

Country-Wide  Rate 

Sinochem  Jiangsu  l/E  Corp  


Time  penod 


Margin 
(percent) 


7/01/9&-6/30/97 
7/01/96-6/30/97 
7/01/96-6/30/97 
7/01/96-6/30/97 
7/01/96-6/30/97 


1.09 

0.11 

10.18 

243.40 

24340 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs 
Service.  For  assessment  purposes,  we 
have  calculated  importer  specific  duty 
assessment  rates  for  the  merchandise 
based  on  the  ratio  of  the  total  amount  of 
antidumping  duties  calculated  for  the 
examined  sales  during  the  POR  to  the 
total  entered  value  of  sales  examined 
during  the  POR. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
upon  publication  of  the  final  results  of 
this  administrative  review  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  for  the 
reviewed  companies  named  above 
which  have  separate  rates  (SICC, 
Tianjin,  and  Guangdong),  the  cash 
deposit  rates  will  be  the  rates  for  those 
firms  established  in  the  final  results  of 
this  administrative  review;  (2)  for 
companies  previously  found  to  be 
entitled  to  a  separate  rate  and  for  which 
no  review  was  requested,  the  cash 
deposit  rates  will  be  the  rate  established 
in  the  most  recent  review  of  that 
company;  (3)  for  all  other  PRC  exporters 
of  subject  merchandise,  the  cash  deposit 
rates  will  be  the  PRC  country-wide  rate 
indicated  above;  and  (4)  the  cash 
deposit  rate  for  non-PRC  exporters  of 
subject  merchandise  from  the  PRC  will 
be  the  rate  applicable  to  the  PRC 
suppher  of  that  exporter.  These  deposit 
rates,  when  imposed,  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 


review. 


Notification  of  Interested  Parties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  determination  is  issued  and 
published  in  accordance  with  section 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  August  7,  1998. 
Robert  S.  LaRussa. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  98-21790  Filed  8-12-98:  8:45  am] 

BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

action:  Notice  of  Application  to  Amend 
Certificate. 

summary:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"). 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review 
("Certificate").  This  notice  summarizes 
the  proposed  amendment  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Director,  Office  of 


Export  Trading  Company  Affairs, 
International  Trade  Administration, 
(202)  482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  An  Export 
Trade  Certificate  of  Review  protects  the 
holder  and  the  members  identified  in 
the  Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the 
Export  Trading  Company  Act  of  1982 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifv'ing  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  If  the  comments  include  any 
privileged  or  confidential  business 
information,  it  must  be  clearly  marked 
and  a  nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration,  Department  of 
Commerce,  Room  1800H,  Washington 
D.C.  20230.  Information  submitted  by 
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any  person  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
{.T  U.S.C.  552).  However, 
nonconfidential  versions  of  the 
comments  will  he  made  available  to  the 
applicant  if  necessary  for  determining 
whether  or  not  to  issue  the  certificate. 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  84- 
9A012."  Northwest  Fruit  Exporters' 
("NFE")  original  Certificate  was  issued 
on  June  11.  1984  (49  FR  24581.  June  14, 
1984)  and  previouslv  amended  on  May 
2,  1988  (53  FR  16303,  May  fi,  1988); 
September  21.  1988  (53  PR  37628, 
September  27,  1988);  September  20, 
1989  (54  FR  39454,  September  26. 
1989);  November  19,  1992  (57  FR  55510. 
November  25,  1992);  August  16.  1994 
(59  FR  43093);  November  4,  1996  (61  FR 
57850,  November  8,  1996);  and  October 
22,  1997  (62  FR  55783,  October  28, 
1997).  A  summary  of  the  application  for 
an  amendment  follows. 

Summary  of  the  Application 

Applicant:  Northwest  Fruit  E.xporters 
("NFE"),  105  South  18th  Street,  #227, 
Yakima,  Washington  98901. 

Contact:  James  R.  Archer.  Manager, 
Telephone:  (509)  576-8004. 

Application  No.:  84-9 AOl 2. 

Date  Deemed  Submitted:  August  3, 
1998. 

Proposed  Amendment:  Northwest 
Fruit  Exporters  seeks  to  amend  its 
Certificate  to: 

1.  Add  each  of  the  following 
companies  as  a  new  "Member"  of  the 
Certificate  within  the  meaning  of 
section  325.2(1)  of  the  Regulations  (15 
CFR  325.2(1)):  E.  Brown  &  Sons,  Inc.. 
Milton  Freewater,  Oregon;  E.W.  Brandt 
&  Sons,  Inc..  Parker,  Washington; 
Domex  Marketing  Co.,  Yakima, 
Washington;  Dovex  Export  Company, 
Wenatchee,  Washington;  Henggeler 
Packing  Co.,  Inc..  Fruitland,  Idaho;  and 
Rainier  Fruit  Sales,  Selah,  Washington. 

2.  Delete  the  following  companies  as 
"Members"  of  the  Certificate:  Diamond 
Fruit  Growers,  Hood  River,  Oregon; 
Haas  Fruit  Co.,  Inc.,  Yakima, 
Washington;  J.C.  Watson  Company, 
Parma,  Idaho;  Jenks  Bros.  Cold  Storage, 
Inc..  Royal  City,  Washington;  Jones 
Orchards,  Yakima,  Washington; 
Naumes,  Inc.,  Medford.  Oregon;  Oro 
Fruit  Company.  Oroville,  Washington; 
Perham  Fruit  Corp.,  Wapato, 
Washington;  Squaw  Creek  Ranch,  Inc., 
Pateros,  Washington;  and  The  Apple 
House,  Inc.,  Brewster,  Washington. 

3.  Change  the  listing  of  the  company 
name  for  each  current  "Member"  cited 
in  this  paragraph  to  the  new  listing  cited 
in  this  paragraph  in  parentheses  as 
follows:  Cascadian  Fruit  Shippers,  Inc. 


(Custom  Fruit  Packers);  Cubberley 
Packing  Co.,  Inc.  (CPC  International 
Apple  Co.);  and  Barbee  Orchards/Obert 
Cold  Storage  (Obert  Cold  Storage). 

Dated:  .-Kugust  7.  1998. 

Morton  Schnabei, 

Director  Office  of  Export  Trading  Company 
Affairs. 

IFR  Doc.  98-21703  Filed  8-12-98;  8:45  am| 

BILLING  CODE  3510-OR-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  980212037-8142-02;  I.D. 
080498C] 

RIN  0648-AJ87 

Fisheries  of  the  Exclusive  Economic 
Zone  off  Alaska;  Prohibited  Species 
Donation  Program 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  selection  of  an 

authorized  distributor. 

SUMMARY:  NMFS  announces  the 
selection  of  Northwest  Food  Strategies 
(NFS)  as  an  authorized  distributor  for 
purposes  of  distributing  Pacific  halibut 
to  economically  disadvantaged 
individuals  under  the  prohibited 
species  donation  (PSD)  program.  This 
action  is  necessary  to  comply  with 
provisions  of  the  PSD  Program 
implemented  at  50  CFR  part  679. 

DATES:  Effective  August  13,  1998 
through  December  31,  2000. 

ADDRESSES:  Copies  of  the  PSD  Permit 
may  be  obtained  from  the  Sustainable 
Fisheries  Division,  NMFS,  Alaska 
Region,  P.O.  Box  21668,  Juneau,  AK 
99802-21668.  Attn:  Lori  Gravel.  Copies 
of  Amendments  50  and  50  and  the 
Environmental  Assessment/Regulatory 
Impact  Review  (EA/RIR)  prepared  for 
the  amendments  may  be  obtained  from 
the  North  Pacific  Fishery  Management 
Council,  Suite  306,  605  West  4th  Ave., 
Anchorage,  AK  99510-2252. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Kinsolving,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Background 

NMFS  manages  the  domestic 
groundfish  fisheries  in  the  exclusive 
economic  zone  of  the  Gulf  of  Alaska 
(GOA)  and  Bering  Sea  and  Aleutian 
Islands  (BSAI)  according  to  the  Fishery 
Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 


and  Aleutian  Islands  Area  and  the  FMP 
for  Groundfish  of  the  Gulf  of  Alaska. 
The  North  Pacific  Fishery  Management 
Council  prepared  the  FMPs  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  the  Alaska 
groundfish  fisheries  appear  at  50  CFR 
parts  600  and  679.  Fishing  for  Pacific 
halibut  in  waters  in  and  off  Alaska  is 
governed  by  the  Convention  between 
the  United  States  and  Canada  for  the 
Preservation  of  the  Halibut  Fishery  of 
the  North  Pacific  Ocean  and  Bering  Sea 
and  by  regulations  adopted  by  the 
International  Pacific  Halibut 
Commission  and  approved  by  the 
Secretary  of  State  of  the  United  States 
pursuant  to  section  4  of  the  Northern 
Pacific  Halibut  Act  (16  U.S.C.  773- 
773k). 

NMFS  approved  Amendments  50/50 
to  the  FMPs,  authorizing  the  PSD 
program,  on  May  6,  1998,  and  published 
a  final  rule  implementing  the 
amendments  in  the  Federal  Register  on 
June  12,  1998  (63  FR  32144).  A  full 
description  of,  and  background 
information  on,  the  PSD  program  rnay 
be  found  in  the  preamble  to  the 
proposed  rule  published  in  the  Federal 
Register  on  March  4,  1998  (63  FR 
10583)  and  in  the  EA/RIR  prepared  for 
that  action. 

The  regulations  implementing 
Amendments  50/50  expand  the  existing 
Salmon  Donation  Program  by  creating  a 
PSD  program  that  includes  Pacific 
halibut  as  well  as  salmon.  The 
regulations  authorize  the  voluntary 
distribution  of  Pacific  halibut,  taken 
incidentally  in  groundfish  trawl 
fisheries  off  Alaska  and  landed  at 
shoreside  processing  plants,  to 
economically  disadvantaged  individuals 
by  tax-exempt  organizations  through  an 
authorized  distributor.  The  Regional 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator)  may  select  one 
or  more  tax-exempt  organizations  to  be 
authorized  distributors,  as  defined  by  50 
CFR  679.2,  based  on  the  information 
submitted  by  applicants  under  §  679.26. 
After  review  of  qualified  applicants, 
NMFS  must  announce  the  selection  of 
the  authorized  distributor(s)  in  the 
Federal  Register,  and  issue  the  selected 
distributor(s)  PSD  permits.  The 
regulations  implementing  the  donation 
of  halibut  under  the  PSD  program  are 
applicable  only  through  December  31, 
2000.  Thus,  any  PSD  permits  issued  for 
halibut  will  expire  on  that  date. 

On  July  16,  1998,  the  Regional 
Administrator  received  an  application 
to  be  an  authorized  distributor  of  Pacific 
halibut  from  NFS,  600  Erickson  Avenue, 
Suite  395,  Bainbridge  Island,  WA, 
98110,  The  Regional  Administrator 
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reviewed  the  application  and 
determined  that  it  provided  the  required 
information  and  that  NFS  met  the 
requirements  for  an  authorized 
distributor.  As  required  by 
§679.26(b)(2),  the  Regional 
Administrator  based  his  selection  on  the 
following  criteria: 

1.  The  number  and  qualifications  of 
applicants  for  PSD  permits.  As  of  the 
date  of  this  notice,  only  the  application 
from  NFS  has  been  received.  NFS  has 
been  coordinating  the  distribution  of 
prohibited  salmon  bycatch  since  1993 
under  experimental  fishing  permits  and 
the  Salmon  Donation  Program.  NFS 
employs  an  independent  seafood 
laboratory  to  ensure  product  quality  and 
has  received  support  from  cold  storage 
facilities  and  common  carriers  servicing 
the  areas  where  Pacific  halibut  donation 
would  take  place. 

2.  The  number  of  harvesters  and  the 
quantity  of  haUbut  that  applicants  can 
effectively  administer.  The  donation  of 
halibut  is  limited  to  halibut  taken  by 
trawl  catcher  vessels  and  landed  at 
shoreside  processing  facilities.  NFS  has 
obtained  statements  of  support  from 
three  shoreside  processors  located  in 
Dutch  Harbor.  Alaska.  According  to  its 
application,  NFS  has  the  capacity  to 
receive  and  distribute  halibut  from  as 
many  as  40  processors  and  their 
associated  catcher  vessels. 

3.  The  anticipated  level  of  haUbut 
bycatch.  Total  halibut  bycatch  mortality 
in  the  Alaska  groundfish  fisheries  was 
estimated  to  be  6,757  metric  tons  (mt) 
during  1996.  Much  of  this  bycatch  is 
discarded  at-sea.  NMFS  estimates  that 
no  more  than  25  mt  of  Pacific  halibut 
will  be  landed  at  participating  shoreside 
processing  plants.    . 

4.  The  potential  number  of  vessels 
and  processors  participating  in  the 
groundfish  trawl  fisheries.  During  1996, 
56  shoreside  processors  and  213  trawl 
catcher  vessels  participated  the 
groundfish  trawl  fisheries. 

This  PSD  permit  is  in  effect  through 
December  31,  2000  unless  suspended  or 
revoked.  It  may  not  be  transferred. 

This  permit  may  be  suspended, 
modified,  or  revoked  under  15  CFR  part 
904  for  noncompliance  with  terms  and 
conditions  specified  in  the  permit  or  for 
a  violation  of  this  section  or  other 
regulations  in  50  CFR  part  679. 

Classification 

This  action  is  taken  under  50  CFR 
679.26. 

Authority:  16  U.S.C.  773  etseq..  1801  ef 
seq..  and  3631  et  seq. 


Dated:  August  6,  1998. 
Bruce  C.  Morehead. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  Sationaj  Marine  Fisheries  Sen-ice 
IFR  Doc.  98-21765  Filed  8-12-98;  845  ami 

BILLING  CODE  3510-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  080698E] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  scientific  research 
permits  (1068.  1118.  1142,  1143.  1147) 
and  modifications  to  scientific  research 
permits  (844,  964.  998,  1057,  1114, 
1115) 


SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement:  NMFS 
has  issued  permits  subject  to  certain 
conditions  set  forth  therein,  to:  the  U.S. 
Fish  and  Wildlife  Service 
(USFVVS)(1068  and  1118),  the  Fish 
Ecology  Division  of  the  Northwest 
Fisheries  Science  Center.  NMFS  at 
Seattle,  VVA  (NVVFSC)(1142), 
Washington  State  Department  of  Natural 
Resources  (WDNR)(1143),  and  the 
Columbia  River  Inter-Tribal  Fish 
Commission  at  Portland,  OR 
(CRITFC)(1147);  and  NMFS  has  issued 
modifications  to  scientific  research 
permits  to:  the  Idaho  Department  of  Fish 
and  Game  at  Boise,  ID  (IDFG)(844), 
NWFSC  (964),  the  Shoshone-Bannock 
Tribes  at  Fort  Hall.  ID  (SBT)(998).  the 
U.S.  Forest  Service  at  Tiller.  OR 
{USFS)(1057).  the  Washington 
Department  of  Fish  and  Wildlife 
(WDFW)(1114).  and  the  Chelan  County 
Public  Utility  District  No.  1 
(PUDCOdlis). 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  the 
applications  must  be  received  on  or 
before  September  14,  1998. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

For  permits  844,  964,  998.  1057.  1114. 
1115.  1118.  1142. 1143. and  1147: 
Protected  Resources  Division  (PRD).  F/ 
NW03.  525  NE  Oregon  Street,  Suite 
500,  Portland.  OR  97232-4169  (503- 
230-5400). 

For  permit  1068:  Protected  Species 
Division.  NMFS.  777  Sonoma  Avenue. 


Room  325.  Santa  Rosa,  CA  95404-6528 
(707-575-6066). 

All  documents  may  also  be  reviewed 
by  appointment  in  the  Office  of 
Protected  Resources.  F/PR3,  NMFS. 
1315  East-West  Highway.  Silver  Spring. 
MD  20910-3226  (301-713-1401) 
FOR  FURTHER  INFORMATION  CONTACT:  For 
permit  844.  964.  998,  and  1147:  Robert 
Koch.  Portland.  OR  (503-230-5424). 

For  permits  1057.  1114.  1115.  1118, 
1142.  and  1143:  Tom  Lichatowich. 
Portland,  OR  (503-230-5438). 

For  permit  1068:  Thomas  Hablett. 
Protected  Resources  Division.  (707-575- 
6066). 

SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  these  permits, 
modifications,  and  amendments,  as 
required  by  the  ESA,  was  based  on  a 
finding  that  such  permits, 
modifications,  and  amendments:  (1) 
Were  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits:  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  .section  2  of  the 
ESA.  These  permits,  modifications,  and 
amendments  were  also  issued  in 
accordance  with  and  are  subject  to  parts 
217-222  of  Title  50  CFR,  the  NMFS 
regulations  governing  listed  species 
permits. 

Species  Covered  in  this  Notice 

The  following  species  are  covered  m 
this  notice:  Chinook  salmon 
lOncorhynchus  tshan-ytscha).  Coho 
salmon  (O.  kisutch).  Cutthroat  trout  (O. 
r/arA/  clarki).  Sockeye  salmon  [O. 
nerka).  and  Steelhead  trout  (O.  mykiss]. 

Permits  and  Modifications  Issued 

Notice  was  published  on  June  24, 
1998  (63  FR  34366).  that  an  application 
had  been  filed  by  IDFG  for  modification 
6  to  incidental  take  permit  844. 
Modification  6  to  permit  844  was  issued 
to  IDFG  on  luly  31,  1998.  Permit  844 
authorizes  IDFG  an  annual  incidental 
take  of  adult  and  juvenile,  threatened, 
naturally  produced.  Snake  River  spring/ 
summer  chinook  salmon  and  adult, 
threatened.  Snake  River  fall  chinook 
salmon  associated  with  the  State  of 
Idaho's  sport-fishing  programs.  For 
modification  6,  IDFG  is  authorized  an 
increase  in  the  incidental  take  of  adult, 
threatened.  Snake  River  spring/summer 
chinook  salmon  associated  with  a 
salmon  sport  fishery  on  the  upper  South 
Fork  of  the  Salmon  River.  The  fishery 
will  target  non-listed  aduii,  adipose  fin- 
clipped,  artificially  propagated,  summer 
chinook  .salmon.  The  fishery  will  be 
terminated  when  quotas  are  achieved. 
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the  authorized  mortality  level  of  ESA- 
listed  adult  fish  is  reached,  or  August  4, 
1998,  whichever  occurs  first. 
Modification  6  is  valid  in  1998  only. 
Permit  844  expires  on  December  3i, 
1998. 

Notice  was  published  on  May  29, 
1998  (63  FR  29382).  that  an  application 
had  been  filed  by  NVVFSC  for 
modification  1  to  scientific  research 
permit  964.  .Modification  1  to  permit 
964  was  issued  to  NVVFSC  on  July  20, 
1998.  Permit  964  authorizes  NWFSC 
takes  of  juvenile,  endangered.  Snake 
River  sockeye  salmon:  juvenile, 
threatened.  Snake  River  fall  chinook 
salmon;  and  juvenile,  threatened, 
naturally  produced  and  artificially 
propagated,  Snake  River  spring/summer 
chinook  salmon  associated  with  a 
juvenile  fall  chinook  salmon 
transportation  study.  The  purpose  of  the 
study  is  to  compare  the  adult  recoveries 
of  run-of-the-river  subyearling  chinook 
salmon  transported  around  the 
hydropower  dams  on  the  Columbia 
River  using  state-of-the-art  facilities  and 
technologies  versus  those  migrating 
inriver  under  as  favorable  passage 
conditions  as  possible.  For  modification 
1,  NWFSC  is  authorized  takes  of 
juvenile,  endangered,  naturally 
produced  and  artificially  propagated, 
upper  Columbia  River  (UCR)  steelhead 
associated  with  the  research.  Also  for 
modification  1,  juvenile,  ESA-listed, 
Snake  River  fall  chinook  salmon  that 
will  be  taken  under  permit  964  are 
authorized  to  be  transported  to  The 
Dalles  Dam  on  the  Columbia  River  and 
used  for  the  survival  study  under 
NWFSC's  permit  900.  Modification  1  is 
valid  for  the  duration  of  the  permit. 
Permit  964  expires  on  December  31, 
1998. 

Notice  was  published  on  February  19, 
1998  (63  FR  8435),  that  an  application 
had  been  filed  by  SBT  for  modification 
1  to  scientific  research  permit  998. 
Modification  1  to  permit  998  was  issued 
to  SBT  on  July  8,  1998.  Permit  998 
authorizes  SBT  annual  takes  of  juvenile, 
endangered.  Snake  River  sockeye 
salmon  associated  with  a  study 
designed  to  evaluate  the  destiny  of  the 
ESA-listed  juvenile  sockeye  salmon  that 
were  released  into  Pettit  Lake  in  Idaho 
from  the  Idaho  Department  of  Fish  and 
Game's  captive  broodstock  program.  An 
evaluation  of  the  productivity  of  the  fish 
in  Pettit  Lake  is  necessary  to  make 
management  decisions  on  future 
releases  of  the  progeny  from  the  captive 
broodstock  program.  For  modification  1, 
SBT  is  authorized  an  increase  in  the 
annual  takes  of  ESA-listed  juvenile 
sockeye  salmon  associated  with  a 
similar  study  at  Alturas  Lake  in  Idaho. 
Also  for  modification  1,  SBT  is 


authorized  an  annual  take  of  juvenile, 
threatened,  naturally  produced,  Snake 
River  spring/summer  chinook  salmon 
associated  with  the  Alturas  Lake 
research.  Modification  1  is  valid  for  the 
duration  of  the  permit.  Permit  998 
expires  on  December  31,  2000. 

Notice  was  published  on  June  10, 
1998  (63  FR  31739),  that  an  application 
had  been  filed  by  USES  for  Modification 
1  to  Permit  1057.  Modification  1  was 
issued  on  August  4,  1998,  and 
authorizes  USES  to  take  Umpqua  River 
cutthroat  trout  in  a  larger  area  of  the 
South  Umpqua  River  Basin.  The 
information  gathered  will  be  used  to 
establish  fish  distribution  maps  to 
clarify  impacts  of  projected  timber 
harvest  in  the  South  Umpqua  River. 
Modification  1  is  valid  for  the  duration 
of  the  permit.  Permit  1057  expires  on 
December  31,  1998. 

Notice  was  published  on  December 
17,  1997  (62  FR  66053),  that  an 
application  had  been  filed  by  USFWS 
for  a  scientific  research  permit.  Permit 
1068  was  issued  to  USFWS  on  June  15, 
1998.  Permit  1068  authorizes  takes  of 
adult  and  juvenile,  threatened,  southern 
Oregon/northern  California  coast 
(SONCC)  coho  salmon  associated  with 
fish  population  and  habitat  studies 
within  the  California  portion  of  the 
ESU.  ESA-listed  fish  will  be  captured, 
handled,  and  released.  Indirect 
mortalities  associated  with  the  research 
are  also  authorized.  Permit  1068  expires 
on  June  30,  2003. 

Notice  was  published  on  May  15, 
1998  (63  FR  27055),  that  an  application 
had  been  filed  by  WDFW,  for  a 
modification  to  permit  1114. 
Modification  1  to  permit  1114  was 
issued  on  July  29.  1998.  Permit  1114 
authorizes  a  take  of  juvenile, 
endangered,  naturally  produced  and 
artificially  propagated,  UCR  steelhead 
associated  with  a  smolt  monitoring 
program  at  Rock  Island  Dam  on  the 
Columbia  River.  Modification  1, 
authorizes  WDFW  to  take  adult, 
endangered,  UCR  steelhead,  and  is  valid 
for  the  duration  of  the  permit.  Permit 
1114  expires  on  December  31,  2002. 

Notice  was  published  on  May  15, 
1998  (63  FR  27055),  that  an  application 
had  been  filed  by  PUDCC,  for  a 
modification  to  permit  1115. 
Modification  1  to  permit  1115  was 
issued  on  July  29,  1998.  Permit  1115 
authorizes  a  take  of  juvenile, 
endangered,  naturally  produced  and 
artificially  propagated,  UCR  steelhead 
associated  with  two  research  studies. 
Modification  1  authorizes  PUDCC  to 
take  adult,  endangered,  UCR  steelhead. 
ESA-listed  adults  will  be  collected  in  a 
permanent  bypass  pipe  at  Rocky  Reach 
Dam,  handled  to  determine  hatchery  or 


wild  origin,  and  released.  The 
information  will  be  used  to  design 
operational  measures  to  enhance  adult 
passage  survival  at  the  dam. 
Modification  1  is  valid  for  the  duration 
of  the  permit.  Permit  1115  expires  on 
December  31,  2002. 

Notice  was  published  on  March  2, 
1998  (63  FR  10198),  that  an  application 
had  been  filed  by  USFWS  for  a  5-year 
research/enhancement  permit.  Permit 
1118  was  issued  on  July  30,  1998,  and 
authorizes  takes  of  endangered, 
artificially  propagated.  UCR  steelhead 
associated  with  USFWS's  role  in  an 
UCR  steelhead  supplementation 
program.  The  receipt,  rearing,  and 
release  of  ESA-listed  fish  at  USFWS's 
Winthrop  Hatchery  will  spread  the  risk 
of  a  catastrophic  accident  at  one  facility 
which  could  have  serious  consequences 
to  one  brood  year.  Permit  1118  expires 
on  May  31,  2003. 

Notice  was  published  on  May  29, 
1998  (63  FR  29382),  that  an  application 
had  been  filed  by  NVVFSC  for  a 
scientific  research  permit.  Permit  1142 
was  issued  to  NWFSC  on  July  20,  1998. 
Permit  1142  authorizes  NWFSC  takes  of 
juvenile,  endangered.  Snake  River 
sockeye  salmon:  juvenile,  threatened, 
naturally  produced  and  artificially 
propagated.  Snake  River  spring/summer 
chinook  salmon;  juvenile,  threatened. 
Snake  River  fall  chinook  salmon;  and 
adult  and  juvenile,  endangered, 
naturally  produced  and  artificially 
propagated,  UCR  steelhead  associated 
with  a  study  designed  to  evaluate  the 
effects  of  the  new  juvenile  bypass/ 
sampling  facility  at  John  Day  Dam 
(located  on  the  lower  Columbia  River) 
on  migrating  salmonids.  The 
information  will  be  used  to  identify  and 
correct  any  problem  areas  associated 
with  the  bypass  system  with  the 
ultimate  goal  of  increasing  juvenile 
salmonid  survival  at  the  dam.  Permit 
1142  expires  on  December  31,  1998. 

Notice  was  published  on  April  16, 
1998  (63  FR  18891),  that  an  application 
had  been  filed  by  WDNR  for  a  1-year 
research  permit.  Permit  1143  was  issued 
on  June  26,  1998,  and  authorizes  direct 
takes  of  juvenile,  endangered,  naturally 
produced,  UCR  steelhead  associated 
with  salmonid  presence/absence 
surveys  in  proposed  timber  sale  areas. 
Permit  1143  expires  on  December  31, 
1999. 

Notice  was  published  on  April  23, 
1998  (63  FR  20169).  that  an  application 
had  been  filed  by  CRITFC  for  a  scientific 
research/enhancement  permit.  Permit 
1147  was  issued  to  CRITFC  on  July  14, 
1998.  Permit  1147  authorizes  CRITFC  an 
annual  direct  take  of  adult  and  juvenile, 
threatened.  Snake  River  spring/summer 
chinook  salmon  associated  with  a 
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supplementation  program  at  Johnson 
Creek  of  the  South  Fork  Salmon  River 
in  Idaho.  The  objectives  of  CRITFC's 
program  are  to:  (1)  Establish  an  annual 
supply  of  Chinook  salmon  broodstock 
capable  of  meeting  annual 
supplementation  objectives,  (2)  restore 
and  maintain  natural  spawning 
populations  of  chinook  salmon  in 
Johnson  Creek,  (3)  manage  the  program 
to  increase  survival  and  supplement 
natural  production  of  chinook  salmon  in 
Johnson  Creek,  (4)  increase  nutrient 
enrichment  into  Johnson  Creek,  and 
(5)  reestablish  sport  and  tribal  fisheries 
for  chinook  salmon.  Permit  1147  does 
not  authorize  releases  of  juvenile  fish 
from  the  Johnson  Creek 
supplementation  program.  When 
monitoring/evaluation  and  long-term 
broodstock  management  plans  are 
received  and  approved  by  NMFS  and  an 
Environmental  Assessment  is 
completed,  NMFS  will  make  a  decision 
on  amending  permit  1147  to  authorize 
juvenile  fish  releases  from  the  program. 
Permit  1147  expires  on  December  31, 
2002. 

Dated:  August  7.  1998. 
Patricia  A.  Montanio, 

Deputy  Director.  Office  of  Protected 
Resources.  National  Marine  Fisheries  Senice. 
|FR  Doc.  98-21764  Filed  8-12-98:  8:45  am) 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Final  Environmental  Assessment  and 
Finding  of  No  Significant  Impact  for 
Disposal  and  Reuse  of  the  Bellmore 
Logistics  Activity,  Long  Island,  New 
York,  BRAC  95 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 


summary:  In  accordance  with  Public 
Law  101-510  (as  amended),  the  Defense 
Base  Closure  and  Realignment  Act  of 
1990,  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  the  Defense 
Base  Closure  and  Realignment 
Commission  recommended  the  closure 
of  Bellmore  Logistics  Activity. 

The  Final  Environmental  Assessment 
(EA)  evaluated  the  environmental 
impacts  of  the  disposal  and  subsequent 
reuse  of  the  16.79  acres.  Alternatives 
examined  in  the  EA  include 
encumbered  disposal  of  the  property, 
unencumbered  disposal  of  the  property, 
and  no  action.  Encumbered  disposal 
refers  to  transfer  or  conveyance  of 
property  having  restrictions  on 
subsequent  use  as  a  result  of  any  Army- 
imposed  or  legal  restraint.  Under  the  no 


action  alternative,  the  Army  would  not 
dispose  of  property  but  would  maintain 
it  in  caretaker  status  for  an  indefinite 
period. 

DATES:  Interested  parties  are  invited  to 
review  and  comment  on  the  Finding  of 
No  Significant  Impact  (FNSI)  on  or 
before  September  14,  1998. 

ADDRESSES:  A  copy  of  the  Final  EA  and 
FNSI  may  be  obtained  by  writing  to  Mr. 
Carl  Burgamy,  Jr.,  U.S.  Armv  Engineer 
District,  Mobile,  ATTN:  CESAM-PD- 
ER,  109  St.  Joseph  Street,  Mobile. 
Alabama  36602. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Carl  Burgamv,  Jr.  bv  facsimile  at  (334) 
690-2727. 

SUPPLEMENTARY  INFORMATION:  While 
disposal  of  Bellmore  Logistics  Activitv 
is  the  Army's  primary  action,  the  EA 
also  analyzes  the  potential 
environmental  effects  of  reuse  as  a 
secondary  action  by  means  of  evaluating 
intensity-based  rescue  scenarios.  The 
Army's  preferred  alternative  for  disposal 
of  Bellmore  Logistics  Activity  property 
is  encumbered  disposal,  with 
encumbrances  pertaining  to  the  possible 
presence  of  lead-based  paint  and 
asbestos-containing  material,  and  the 
requirement  for  a  right  of  reentry  for 
environmental  clean-up. 

Therefore,  based  on  the  analvsis 
found  in  the  EA,  which  was 
incorporated  into  the  FNSI,  it  has  been 
determined  that  implementation  of  the 
proposed  action  will  not  have 
significant  individual  or  cumulative 
impacts  on  the  quality  of  the  natural  or 
the  human  environment.  Because  no 
significant  environmental  impacts  will 
result  from  implementation  of  the 
proposed  action,  an  Environmental 
Impact  Statement  is  not  required  and 
will  not  be  prepared.  The  Army  will  not 
initiate  the  proposed  action  for  30  days 
following  publication  of  this  Notice  of 
Availability  in  the  Federal  Register. 

The  Final  EA  and  FNSI  are  available 
for  review  at  the  North  Bellmore  Public 
Library,  1551  Newbridge  Road,  North 
Bellmore,  NY  11710. 

Dated:  August  10. 1998. . 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Arm  v 
(Environment.  Sofetvand  Occupational 
Health)  OASA  (I.l&E). 

[PR  Doc.  98-21797  Filed  8-12-98;  8:45  am] 

BILUNG  CX>OE  3710-0&-M 


DEPARTMENT  OF  DEFENSE  — 

Department  of  the  Army 

Notice  of  Record  of  Decision  on  the 
Final  Environmental  Impact  Statement 
(FEIS)  on  the  Disposal  and  Reuse  of 
the  U.S.  Army  Garrison,  Fort  Ritchie, 
Washington  County,  Maryland 

agency:  Department  of  the  Army.  DoD. 
ACTION:  Record  of  Decision. 


summary:  The  Department  of  the  Army 
announces  its  Record  of  Decision  (ROD) 
on  the  FEIS  for  the  disposal  and  reuse 
of  638  acres  comprising  the  U.S.  .^rmy 
Garrison.  Fort  Ritchie.  Maryland,  in 
accordance  with  the  Defense  Base 
Closure  and  Realignment  Act  of  1990, 
Public  Law  101-510.  as  amended. 
Approximately  19.3  acres  of  property 
and  facilities  will  be  retained  bv  the 
Army  for  use  as  a  National  Guard 
enclave. 

ADDRESSES:  A  copy  of  the  ROD  may  be 
obtained  horn  the  U.S.  .-^rmv  Corps  of 
Engineers.  ATTN:  Mr.  Clifford  Kidd 
(CENAB-PL-EM).  Baltimore  District, 
P.O.  Box  171,5,  Baltimore.  Maryland 
21203-1715. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Clifford  Kidd  at  (410)  962-3100  or 
facsimile  at  (4101  962—4698. 
SUPPLEMENTARY  INFORMATION:  The  FEIS 
analyzed  two  disposal  alternatives;  (1) 
the  No  .Action  Alternatiye,  which  entails 
maintaining  the  property  in  caretaker 
status  after  closure;  and  (2)  the 
Encumbered  Disposal  Alternative, 
which  entails  transferring  the  property 
to  future  owners  with  Army-imposed 
limitations,  or  encumbrances,  on  the 
future  u.se  of  the  property.  In  the  ROD, 
the  Army  concludes  that  the  FEIS 
adequately  addresses  the  impacts  of 
property  disposal  and  documents  its 
decision  to  transfer  the  property  as 
encumbered.  The  Army's  preferred 
alternative  is  disposal  with  encumbered 
title  on  all  property  transfers. 
Additionally,  the  FEIS  analyses  the 
potential  environmental  and 
socioeconomic  consequences  of  three 
reuse  alternatives;  (1)  Low  Intensity 
Reuse  Alternative;  (2)  Low-Mediurn 
Intensity  Reuse  Alternative;  and  (3) 
Medium  Intensity  Reuse  Alternative. 
Disposal  alternatives  were  developed  bv 
the  Army.  Reuse  alternatives  were 
developed  by  the  Fort  Ritchie  Local 
Redevelopment  Authority.  The  resource 
areas  evaluated  for  potential  impacts  by 
the  proposed  action  (disposal)  and  the 
secondarv'  action  (reuse)  include;  Land 
Use;  Climate;  Air  Quality;  Noise; 
Geology,  Soils,  and  Topography;  Water 
Resources;  Infrastructure;  Hazardous 
and  Toxic  Substances;  Biological 
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Resources  and  Ecosystems;  Cultural 
Resources;  Legacy  Resources: 
Sociological  Environment;  Economic 
Development;  Quality  of  Life; 
Installation  Agreements,  and  Permits 
and  Regulatory  Authorizations. 

The  ROD  allows  the  Army  to  initiate 
action  to  dispose  of  the  excess  property 
of  the  U.S.  Army  Garrison,  Fort  Ritchie, 
Maryland,  in  accordance  with  the  Fort 
Ritchie  Redevelopment  Plan. 

Copies  of  the  FEIS  are  available  from 
the  above  listed  address. 

Dated:  .August  10,  1998. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary-  of  the  Army 
(Environment,  Safety  and  Occupational 
Health)  OASA  (I.  L&E). 

[FR  Doc.  98-21798  Filed  8-12-98:  8:45  ami 
BILUNG  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Advisory  Committee  Meeting  Notice 

AGENCY:  U.S.  Army  Training  and 
Doctrine  Command  (TRADOC). 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  Section 
lU(a)(2)  of  the  Federal  Advisory 
Committee  Act,  Pubic  Law  (92^63). 
announcement  is  made  of  the  following 
meeting: 

Same  of  Committee:  Distance 
Learning/training  Technology 
Subcommittee  of  the  Army  Education 
Advisory  Committee  meeting: 

Date:  27  August  1998. 

Place:  Fort  Eustis,  Virginia. 

Time:  1000-1130  on  27  August  1998. 

Type  of  Meeting:  Video  teleconference 
(VfCI. 

Proposed  Agenda:  Review  and 
discussion  of  Army  CD-ROM 
Courseware. 

Purpose  of  the  Meeting:  The  members 
will  make  comments  regarding  Army 
distance  Learning  Courseware  thev  have 
evaluated,  and  advise  the  Assistant 
Deputy  Chief  of  Staff  (ADCST),  HQ 
training  and  doctrine  Command 
(TR-^DOC),  on  ways  to  improve  training 
effectiveness. 

FOR  FURTHER  INFORMATION  CONTACT: 
.AH  conmmnications  regarding  this 
subcommittee  should  be  addressed  to 
Mr.  Richard  Karpinski,  at  Commander. 
Headquarters  TR.\DOC,  ATTN:  ATTG- 
CF  (Mr.  Karpinski),  Fort  Monroe.  VA 
23651-5000;  telephone  number  (757) 
728-5531. 

SUPPLEMENTARY  INFORMATION:  .Meeting  of 
the  advisory  committee  is  open  to  the 


public.  Because  of  restricted  meeting 
space,  attendance  with  be  limited  to 
those  persons  who  have  notified  the 
Advisory  Committee  Management 
Office  in  writing  at  last  five  days  prior 
to  the  meeting  of  their  intention  to 
attend.  Contact  Mr.  Karpinski  (757-728- 
5531)  for  meeting  agenda  and  specific 
locations. 

Any  member  of  the  public  may  file  a 
written  statement  with  the  committee 
before,  during,  or  after  the  meeting.  To 
the  extent  that  time  permits,  the 
committee  chairman  may  allow  public 
presentations  or  oral  statements  at  the 
meeting. 

Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  98-21734  Filed  8-12-98;  8:45  am] 
BILLING  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Armed  Forces  Institute  of  Pathology 
Scientific  Advisory  Board;  Meeting 

agency:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  In  accordance  with  10(a)(2)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  (92-463)  announcement  is 
made  of  the  following  open  meeting: 

\'ame  of  Committee:  Scientific 
Advisory  Board  (SAB). 

Dates  of  Meeting:  12-13  November 
1998. 

Place:  Armed  Forces  Institute  of 
Pathology,  Building  54,  14th  St.  & 
Alaska  Ave.,  NW,  Washington,  DC 
20306-6000. 

Time:  8:00  a.m.-4:30  p.m.  (12 
November  1998).  8:00  a.m.-12:00  p.m. 
(13  November  1998). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ridgely  Rabold,  Center  for 
Advanced  Pathology  (CAP),  AFIP, 
Building  54,  Washington,  DC  20306- 
fiOOO,  phone  (202) 782-2553. 

SUPPLEMENTARY  INFORMATION:  General 
function  of  the  Board:  The  Scientific 
Advisory  Board  provides  scientific  and 
professional  advice  and  guidance  on 
programs,  policies  and  procedures  of 
the  AFIP. 

Agenda:  The  Board  will  hear  status 
reports  from  the  AFIP  Deputy  Director, 
Center  for  Advanced  Pathologv  Director, 
the  National  Museum  of  Health  and 
Medicine,  and  each  of  the  pathology 
departments  which  the  Board  members 
will  visit  during  the  meeting. 

Open  board  discussions:  Reports  will 
be  given  on  all  visited  departments.  The 


reports  will  consist  of  findings, 

recommended  areas  of  further  research, 

and  suggested  solutions.  New  trends 

and/or  technologies  will  be  discussed 

and  goals  established.  The  meeting  is 

open  to  the  public. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  98-21733  Filed  8-12-98;  8:45  am] 

BILUNG  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Invention  for 
Licensing;  Government-Owned 
Invention 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  following  inventions  are 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy:  U.S.  Patent  No.  5,777,400  entitled 
"Shielded  Computer  Network  Switch" 
issued  July  7,  1998;  U.S.  Patent 
Applications  No.  08/919,181  entitled 
"Physical  Security  Access  Control 
System  to  Local  Area  Network  (LAN) 
and  Wide  Area  Network  (WAN)"  filed 
August  15,  1997;  U.S.  Patent 
Application  No.  08/919,180  entitled 
"Secured  Network  System"  (title  will  be 
changed  to  "Data  Relay  Switch")  filed 
August  15,  1997;  and  U.S.  Patent 
Application  No.  09/035,409  entitled 
"Secured  Network  System"  filed 
February  10,  1998. 

ADDRESSES:  Requests  for  copies  of  the 
patent  and  patent  applications  cited 
should  be  directed  to  the  Office  of  Naval 
Research,  ONR  OOCC,  Ballston  Tower 
One,  800  North  Quincy  Street, 
Arlington,  Virginia  22217-5660,  and 
must  include  the  Navy  Case  number. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR  OOCC, 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 

(Authority:  35  U.S.C.  207.  37  CFR  Part 
404). 

Dated:  .August  10.  1998. 
Michael  I.  Quinn, 

Commander,  fudge  Advocate  General's  Corps. 
U.S.  Mavy.  Federal  Register  Liaison  Officer. 
[FR  Doc.  98-21727  Filed  8-12-98;  8:45  am] 
BILLING  CODE  3810-FF-P 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  to  Grant  Exclusive 
Patent  License;  Market  Central,  Inc. 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Market  Central,  Inc.,  a  revocable, 
nonassignable,  exclusive  license  in  the 
United  States  and  certain  foreign 
countries,  to  practice  the  Government 
owrned  inventions  described  in  U.  S. 
Patent  No.  5.777.400  entitled  "Shielded 
Computer  Network  Switch"  issued  July 
7.  1998;  U.S.  Patent  Applications  Nos. 
08/919,181  entitled  "Physical  Security 
Access  Control  System  to  Local  Area 
Network  (LAN)  and  Wide  Area  Network 
(WAN)"  filed  August  15,  1997;  U.S. 
Patent  Application  No.  08/919,180 
entitled  "Secured  Network  System" 
(title  will  be  changed  to  "Data  Relay 
Switch")  filed  August  15,  1997;  and 
U.S.  Patent  Application  No.  09/035,409 
entitled  "Secured  Network  System" 
filed  February  10,  1998. 
DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  must  file  written 
objections  alang  with  supporting 
evidence,  if  any,  not  later  than  October 
13,  1998. 

ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Office  of  Naval  Research, 
ONR  OOCC,  Ballston  Tower  One,  800 
North  Quincy  Street,  Arlington,  Virginia 
22217-5660. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.  J.  Erickson,  Staff  Patent  Attorney. 
Office  of  Naval  Research.  ONR  OOCC. 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 

(Authority:  35  U.S.C.  207,  37  CFR  Part  404). 

Dated;  August  10, 1998. 
Michael  I.  Quinn. 

Commander,  Judge  Advocate  General's  Corps, 
U.S.  Navy,  Federal  Register  Liaison  Officer. 
[FR  Doc.  98-21726  Filed  8-12-98;  8:45  am) 
BILUNQ  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 


SUMMARY:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  submission  for  OMB  review  as 


required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  14,  1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  SW.  Room  5624, 
Regional  Office  Building  3.  Washington, 
DC  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summarj- 
of  the  collection;  (4)  Description  of  the 
need  for.  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 


Dated:  August  7.  1998. 
Hazel  Piers, 

Acting  Deputy  Chief  Information  Officer. 
Office  of  the  Chief  Information  Officer. 

Office  of  Vocational  and  Adult 
Education 

Type  of  Review:  New. 

Title:  Secretar\'s  Awards  for 
Outstanding  Adult  Education  and 
Literacy  Programs. 

Frequency:  Everv  other  vear. 

Affected  Public:'Sme.  local  or  Tribal 
Gov't;  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  40. 
Burden  Hours:  1.600. 

Abstract:  The  Secretary's  Awards 
identifies  programs  featuring  promising 
practices  in  family  literacy,  welfare  to 
further  education  or  work,  ser\'ices  to 
out-of-school  youth,  or  corrections. 
IFR  Doc.  98-21663  Filed  8-12-98;  8:45  am] 
BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

National  Committee  on  Foreign 
Medical  Education  and  Accreditation; 
Notice  of  Meeting 

Date  and  Time:  Thursday.  October  8,  1998, 
8:30  am.  until  5:30  p  m.:  Friday.  October  9. 
1998,  8:30  a.m.  until  12:30  p.m' 

Place.  The  Embassy  Suites  Hotel.  1250 
22nd  Street.  N.VV..  Washington,  D.C.  20037, 
(202)  857-3388.  The  meeting  site  is 
accessible  to  individuals  with  disabilities.  An 
individual  with  a  disability  who  will  need  an 
accommodation  to  participate  in  the  meeting 
(e.g..  interpreting  service,  assistive  listening 
device,  or  materials  in  an  alternate  format) 
should  notif\'  the  contact  person  listed  in  this 
notice  at  least  two  weeks  before  the 
scheduled  meeting  date.  Although  the 
Department  will  attempt  to  meet  a  request 
received  after  that  date,  the  requested 
accommodations  may  not  be  available 
because  of  insufficient  time  to  arrange  them. 

Status  Parts  of  this  meeting  will  be  open 
to  the  public  Parts  of  this  meeting  will  be 
closed  to  the  public. 

Matters  to  be  Considered:  The  standards  of 
accreditation  applied  to  medical  schools  by 
a  number  of  foreign  countries  and  the 
comparability  of  those  standards  to  the 
standards  of  accreditation  applied  to  L'nited 
States  medical  schools.  Discussions  of  the 
standards  of  accreditation  will  be  held  in 
sessions  open  to  the  public  Discussions  that 
focus  on  specific  determinations  of 
comparability  are  closed  to  the  public  in 
order  that  each  countr\-  may  be  properly 
notified  of  the  decision. 

Supplementary  Information:  Pursuant  to 
section  481  of  the  Higher  Education  .^ct  of 
1965.  as  amended  in  1992  (20  U.S.C.  §  1088). 
the  Secretary-  established  wiihin  the 
Department  of  Education  the  .National 
Committee  on  Foreign  Medical  Education 
and  Accreditation.  The  Committee  s 
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responsibilities  are  to  (1)  evaluate  the 
staiuiards  of  accreditation  applied  to 
applicant  foreign  medical  schools,  and  (2) 
determine  the  comparability  of  those 
Standards  to  standards  for  accreditation 
applied  to  L  nited  States  medical  schools. 

Fnr  Further  Information  Contact:  Bonnie 
LeBold,  Executive  Director.  .National 
Committee  on  Foreign  Medical  Education 
and  Accreditation.  7th  and  D  Streets.  S.W  . 
Room  3082.  ROB  »3.  Washington.  D.C. 
20202-7563  Telephone:  (202)  260-3636. 
Beginning  September  28.  1998.  you  may  call 
to  obtain  the  identity  of  the  countries  whose 
standards  are  to  be  evaluated  during  this 
meeting. 

Dated:  .August  6.  1998. 
David  A.  Longanecker, 
Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  98-21757  Filed  8-12-98;  8:45  am] 
BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Storage  and  Disposition  of  Weapons- 
Usable  Fissile  Materials 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  an  amended  Record  of 

Decision. 

summary:  The  U.S.  Department  of 
Energy  (DOE)  prepared  a  final 
programmatic  environmental  impact 
statement,  Storage  and  Disposition  of 
Weapons-Usable  Fissile  Materials 
(Storage  and  Disposition  PEIS)  (DOE/ 
EIS-0229.  December  1996)  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA), 
Council  on  Environmental  Quality 
NEPA  implementing  regulations,  and 
DOE  implementing  procedures.  The 
Storage  and  Disposition  PEIS,  among 
other  things,  assesses  the  potential 
environmental  impacts  of  alternatives 
and  locations  for  storing  weapons- 
usable  fissile  materials  (plutonium  and 
highly  enriched  uranium). 

On'lanuary  14,  1997,  DOE  issued  a 
Record  of  Decision  (Storage  and 
Disposition  ROD),  62  FR  3014,  (January 
21,  1997),  selecting  weapons-usable 
fissile  materials  storage  and  surplus 
plutonium  disposition  strategies.  For 
plutonium  storage,  DOE  decided  to 
consolidate  part  of  its  weapons-usable 
plutonium  storage  by  upgrading  and 
expanding  existing  and  planned 
facilities  at  the  Pantex  Plant  (Pantex) 
near  Amarillo.  Texas  and  the  Savannah 
River  Site  (SRS)  near  Aiken,  South 
Carolina.  For  plutonium  currently 
stored  at  the  Hanford  Site  (Hanford) 
near  Richland,  Washington,  and  other 
DOE  sites,  DOE  decided  that  surplus 
weapons-usable  plutonium  would 
remain  at  these  sites  until  disposition 


(or  ruove  to  lag  storage  at  a  disposition 
facility).  The  weapons-usable  plutonium 
stored  at  the  Rocky  Flats  Environmental 
Technology  Site  (RFETS),  near  Golden, 
Colorado,  would  be  moved  to  Pantex 
and  the  SRS.  However,  the  plutonium 
destined  for  the  SRS.  i.e..  non-pit, 
weapons-usable  surplus  plutonium, 
would  be  moved  only  if:  (1)  the 
plutonium  had  been  stabilized  under 
corrective  actions  in  response  to  the 
Defense  Nuclear  Facilities  Safety  Board 
(DNFSB)  Recommendation  94-1  and 
packaged  to  meet  the  DOE  storage 
Standard  3013-96,  Criteria  for  Safe 
Storage  of  Plutonium  Metals  and 
Oxides,  (2)  the  construction  and 
expansion  of  the  Actinide  Packaging 
and  Storage  Facility  (APSF)  at  the  SRS 
had  been  completed,  and  (3)  the  SRS 
had  been  selected  in  the  upcoming 
Record  of  Decision  for  the  Surplus 
Plutonium  Disposition  Environmental 
Impact  Statement  as  the  immobilization 
disposition  site  for  surplus  weapons- 
usable  plutonium. 

In  order  to  support  the  early  closure 
of  the  RFETS  and  the  early  deactivation 
of  plutonium  storage  facilities  at  the 
Hanford  site,  DOE  is  modifying, 
contingent  upon  the  satisfaction  of 
certain  conditions,  some  of  the 
decisions  made  in  its  Storage  and 
Disposition  ROD  associated  with 
surplus  plutonium  storage  pending 
disposition.  Namely,  DOE  will  take 
steps  that  allow:  (1)  the  accelerated 
shipment  of  all  non-pit  surplus 
weapons-usable  plutonium  from  the 
RFETS  (about  7  metric  tons)  to  the  SRS 
beginning  in  about  2000,  in  advance  of 
completion  of  the  APSF  in  2001,  and  (2) 
the  relocation  of  all  Hanford  surplus 
weapons-usable  plutonium  (about  4.6 
metric  tons)  to  the  SRS,  between  about 
2002  and  2005,  pending  disposition. 
However,  consistent  with  the  Storage 
and  Disposition  PEIS  ROD.  DOE  will 
only  implement  the  movement  of 
RFETS  and  Hanford  non-pit,  surplus 
weapons-usable  plutonium  inventories 
to  the  SRS  if  the  SRS  is  selected  as  the 
immobilization  disposition  site.  DOE  is 
preparing  the  Surplus  Plutonium 
Disposition  Environmental  Impact 
Statement  (SPD  EIS).  draft  issued  July 
1998.  as  part  of  the  decision  making 
process  for  determining  an 
immobilization  site.' 

To  accommodate  the  storage  of 
Hanford  surplus  weapons-usable 
plutonium,  DOE  will  expand  the  APSF 
as  planned  in  the  Storage  and 
Disposition  ROD.  In  addition,  to 
accommodate  the  early  receipt  and 
storage  of  the  RFETS  surplus 


'  SRS  has  been  identified  by  DOE  as  the  preferred 
site  for  the  immobilization  disposition  facility. 


plutonium,  the  Department  will  prepare 
additional  suitable  storage  space  in 
Building  105-K  (i.e.,  K-Reactor)  in  ..le 
K-Area  at  the  SRS.  Portions  of  Building 
105-K  will  be  modified  to  provide  safe 
and  secure  plutonium  storage. 
Safeguards  and  security  features  will  be 
upgraded,  criticality  monitoring  devices 
will  be  installed,  structural  features  will 
be  inspected  and  repaired,  roof  vents 
will  be  added,  and  doors  will  be 
modified.  Several  areas  in  the  facility 
will  be  decontaminated  and  excess 
equipment  will  be  removed  to  provide 
additional  floor  space. 

Modifications  will  also  include 
dismantling  and  removing  unused 
process  equipment  in  four  building 
areas:  Stack  Area.  Crane  Maintenance 
Area.  Crane  Wash  Area,  and  Process 
Room. 

Security  systems  in  the  four  building 
areas  will  be  reactivated  and  upgraded 
to  support  using  them  for  plutonium 
storage.  Existing  systems  including  the 
K-Area  security  perimeter,  security 
control  system  and  building  water/ 
power  ventilation  support  systems  will 
be  used.  Building  modifications  will 
provide  for  truck  loading  and 
unloading,  material  conformation, 
shipping  accountability  measurements, 
and  storage.  The  Department  will  also 
declassify'  (process  the  metal  to  produce 
unclassified  "buttons")  some  of  the 
RFETS  plutonium  materials  using  SRS's 
FB-Line  (in  the  F-Area)  and  after 
declassification,  package  this  material  in 
the  APSF  to  meet  the  DOE  storage 
Standard  3013-96.  Criteria  for  Safe 
Storage  of  Plutonium  Metals  and 
Oxides. 

All  plutonium  materials  shipped  to 
SRS  will  be  stable  and.  except  for 
classified  metal  and/or  parts,  will  be 
packaged  to  meet  the  requirements  of 
the  DOE  Standard  3013-96,  Criteria  for 
Safe  Storage  of  Plutonium  Metals  and 
Oxides,  before  shipment.  All  shipments 
of  plutonium  to  SRS  will  be  by  Safe 
Secure  Transport  (SST)  in  accordance 
with  applicable  DOE.  U.S.  Department 
of  Transportation  and  U.S.  Nuclear 
Regulatory  Commission  requirements 
and  regulations.  Some  of  the  RFETS 
plutonium  material  packaged  and 
shipped  will  be  less  than  50% 
plutonium  by  weight;  as  a  result,  there 
will  be  approximately  3%  more  total 
weight  of  material  and  a  corresponding 
increase  in  the  number  of  shipments 
than  considered  in  the  Storage  and 
Disposition  PEIS.  although  the  total 
amount  of  plutonium  in  the  material 
will  remain  about  the  same. 

Under  the  previous  ROD.  a  maximum 
of  10  metric  tons  of  surplus  plutonium. 
including  plutonium  from  RFETS  and 
existing  onsite  plutonium,  would  be 
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stored  at  SRS  in  the  APSF,  pending 
disposition,  provided  that  SRS  is 
selected  as  the  immobilization  site 
following  completion  of  the  Surplus 
Plutonium  Disposition  EIS.  Transfer  of 
Plutonium  from  RFETS  to  SRS  would 
begin  when  the  APSF  is  completed  in 
2001. 

With  this  amended  ROD.  a  total  of 
approximately  11.6  metric  tons  of 
surplus  weapons-usable  plutonium  from 
Hanford  and  RFETS  (in  addition  to 
existing  onsite  SRS  surplus  plutonium, 
for  a  total  of  approximately  14  metric 
tons  of  surplus  plutonium)  could  be 
stored  at  SRS  in  the  APSF  and  Building 
105-K,  pending  disposition,  provided 
that  SRS  is  selected  as  the 
immobilization  site.  Transfer  of 
plutonium  from  RFETS  to  SRS  would 
begin  when  the  modifications  to 
Building  105-K  are  completed,  i.e.,  in 
about  2000;  shipments  of  plutonium 
from  Hanford  to  SRS  would  begin  in 
about  2002. 

This  amended  ROD  only  alters  DOE's 
previous  decision  (Storage  and 
Disposition  ROD)  for  the  storage  of  non- 
pit,  surplus  weapons-usable  plutonium 
currently  located  at  the  RFETS  and 
Hanford  sites.  No  changes  are  being 
made  to  other  storage  decisions  or  any 
decisions  associated  with  surplus  fissile 
material  disposition. 

In  accordance  with  10  CFR  1021.314, 
DOE  has  prepared  a  Supplement 
Analysis  to  determine  if  these  changes 
require  a  supplement  to  the  Storage  and 
Disposition  PEIS  under  the  Council  on 
Environmental  Quality  Regulations  at 
40  CFR  1502.9(c).  The  Supplement 
Analysis  shows  that  the  new  proposed 
action  does  not  result  in  a  substantial 
change  to  environmental  concerns 
evaluated  in  the  Storage  and  Disposition 
PEIS.  Also,  the  Supplement  Analysis 
shows  that  the  proposed  action  does  not 
present  significant  new  circumstances 
or  information  relevant  to  the 
environmental  concerns  evaluated  in 
the  Storage  and  Disposition  PEIS. 
Therefore,  based  on  the  Supplement 
Analysis.  DOE  has  determined  that  a 
supplement  to  the  Storage  and 
Disposition  PEIS  is  not  required,  and 
DOE  has  decided  not  to  prepare  such  a 
supplement. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  long-term 
storage  or  the  disposition  of  weapons- 
usable  fissile  materials,  or  to  receive  a 
copy  of  the  final  Storage  and 
Disposition  PEIS.  the  Storage  and 
Disposition  EIS  ROD  or  the  Supplement 
Analysis,  contact:  G.  Bert  Stevenson, 
NEPA  Compliance  Officer.  Office  of 
Fissile  Materials  Disposition  (MD-4). 
U.S.  Department  of  Energy.  1000 


Independence  Avenue.  SVV., 
iVVashington.  DC  20585.  (202)  586- 
5368. 

For  further  information  on  the  DOE 
NEPA  process,  contact:  Carol  M. 
Borgstrom.  Director.  Office  of  NEPA 
Policy  and  Assistance  (EH-42).  U.S. 
Department  of  Energy.  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  (202)  586-^600, 
or  leave  a  message  at  (800)  472-2756. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Current  Storage  Program  and 
Original  Decision  for  Surplus  Weapons- 
Usable  Plutonium 

DOE  is  currently  phasing  out  the 
storage  of  all  weapons-usable  plutonium 
at  RFETS.  The  phaseout  involves 
shipping  all  RFETS  pits  to  Pantex.  and 
shipping  all  RFETS  surplus  non-pit, 
weapons-usable  plutonium  to  the  SRS 
(subject  to  certain  conditions)  starting  in 
about  2001.  As  decided  in  the  Januar>' 
1997  Storage  and  Disposition  PEIS  ROD. 
the  stabilized  non-pit,  surplus  weapons- 
usable  plutonium  would  not  be  moved 
unless  and  until:  expansion  of  the 
APSF ^  at  the  SRS  had  been  completed: 
the  RFETS  material  had  been  stabilized 
and  packaged  to  meet  the  Criteria  for 
Safe  Storage  of  Plutonium  Metals  and 
Oxides  for  long-term  storage  under 
corrective  actions  in  response  to  the 
Defense  Nuclear  Facilities  Safety  Board 
Recommendation  94-1;  and  DOE  had 
decided  to  immobilize  plutonium  at  the 
SRS.  The  Department  also  decided  to 
continue  the  current  storage  of  surplus 
plutonium  at  Hanford,  the  Idaho 
National  Engineering  and 
Environmental  Laboratory  (INEEL),  and 
Los  Alamos  National  Laboratory  (LANL) 
pending  disposition  (or  movement  to  lag 
storage);  and  to  pursue  a  strategy  for 
plutonium  disposition  that  would 
immobilize  surplus  weapons-usable 
plutonium  in  glass  or  ceramic  forms  and 
would  allow  the  burning  of  some  of  the 
surplus  weapons-usable  plutonium 
(mostly  from  pits)  as  mixed  oxide  fuel 
in  existing  commercial  light-water 
reactors. 

B.  Need  to  Change  Storage  Program 

Recently,  DOE  has  estimated  that 
accelerating  the  closure  of  RFETS  from 
2010  to  2006  could  save  as  much  as  $1.3 
biKion.  Integral  to  achieving  an 
accelerated  closure  of  the  site  would  be 


'  The  APSF  has  been  designed  but  not  built. 
Construction  is  scheduled  to  start  in  October  1998 
and  the  facility  is  scheduled  to  be  in  operation  by 
October  2001.  Expansion  of  the  APSF  refers  to 
increasing  the  vault  capacity  of  the  facility  to  the 
current  design  of  5,000  storage  positions  (sufficient 
storage  space  for  current  SRS  materials  and  RFETS 
materials). 


removal  of  the  non-pit,  surplus 
weapons-usable  plutonium  to  SRS  two 
years  earlier  than  the  current  plan. 
Removal  of  the  surplus  plutonium  at 
RFETS  is  only  one  of  several  steps  to 
realize  the  savings.  Other  steps  are 
proposed  or  ongoing  pursuant  to 
separate  NTPA  review.  DOE  also 
expects  that  the  transfer  of  non-pit. 
surplus  weapons-useable  plutonium 
from  Hanford  to  Savannah  River  could 
save  as  much  as  $150  million  in 
upgrade  and  operating  costs  for 
plutonium  storage  facilities  at  the 
Hanford  Site.  As  with  the  RFETS 
plutonium,  the  transfer  would  not  be 
accomplished  unless  DOE  decided  to 
locate  the  plutonium  immobilization 
facility  at  the  Savannah  River  Site.  The 
implementation  cost  for  the  proposed 
action  is  estimated  to  be  approximately 
$93  million. 

Closing  RFETS  by  2006  would,  among 
other  things,  require  the  removal  of  non- 
pit,  surplus  weapons-usable  plutonium 
metal  and  oxide  from  RFETS  by  2002. 
In  order  to  remove  all  the  non-pit, 
surplus  weapons-usable  plutonium  from 
RFETS  by  2002,  DOE  would  have  to 
begin  transferring  the  material  to  the 
SRS  by  January  2000,  prior  to 
completing  the  construction  of  the 
APSF. 

DOE  has  also  reevaluated  plutonium 
storage  operations  at  Hanford  and 
determined  that  transferring  all  (about 
4.6  metric  tons)  non-pit.  surplus 
weapons-usable  plutonium  from  that 
site  for  storage  could  save  the 
Department  as  much  as  $150  million  by 
avoiding  upgrade  and  operating  costs 
for  plutonium  storage  facilities  at  the 
Hanford  Site.  DOE  is  considering  the 
early  transfer  of  plutonium  from 
Hanford  to  the  SRS  as  a  means  of 
achieving  this  savings. 

These  transfers  would  not  occur 
unless  DOE  decides  to  immobilize 
plutonium  at  the  SRS.  A  ROD  to  select 
the  immobilization  site  is  anticipated  in 
early  1999  in  the  SPD  EIS. 

C.  Proposed  Action 

The  Department  of  Energy  is 
proposing  to  accelerate  the  movement  of 
all  (about  7  metric  tons)  of  non-pit. 
surplus  weapons-usable  plutonium  at 
the  RFETS  and  to  move  all  (about  4.6 
metric  tons)  of  the  surplus  weapons- 
usable  plutonium  at  Hanford  to  the  SRS 
for  storage  pending  disposition.  The 
RFETS  plutonium  would  be  shipped  to 
the  SRS  from  about  January  2000 
through  2002.  The  Hanford  plutonium 
would  be  shipped  to  the  SRS  from  about 
2002  through  2005. 

The  plutonium  would  not  be  moved 
to  SRS  unless  the  Department  decides  to 
disposition  (immobilize)  the  non-pit. 
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surplus  weapons-usable  plutonium  at 
SRS,  after  completion  of  the  final 
Surplus  Plutonium  Disposition 
Environmental  Impact  Statement.  In 
addition,  the  plutonium  would  not  be 
shipped  until  it  were  stabilized  and 
packaged  to  meet  DOE  Standard  3013- 
96,  Criteria  for  Safe  Storage  of 
Plutonium  Xfetals  and  Oxides  in 
response  to  Defense  Nuclear  Facilities 
Safety  Board  Recommendation  94-1. 
This  proposed  action  is  consistent  with 
DOE"s  objective,  as  explained  in  the 
ROD  for  the  Storage  and  Disposition 
PEIS,  to  reduce  over  time  the  number  of 
locations  where  plutonium  is  stored  in 
the  DOE  complex. 

Starting  in  about  January  2000.  all 
non-pit,  surplus  weapons-usable 
plutonium  (except  for  classified 
plutonium)  would  be  shipped  to 
Building  105-K.  At  Building  105-K,  the 
shipping  containers  ^  would  be 
unloaded  using  a  battery  powered  fork- 
lift  truck.  Material  control  and 
accountability  measurements  would  be 
made  at  Building  105-K.  The  shipping 
containers  would  then  be  loaded  onto 
metal  pallets  and  transferred  to  a  storage 
location  in  the  building.  DOE  would  not 
open  any  of  the  shipping  containers  in 
Building  105-K.  While  in  storage,  the 
containers  would  be  inspected  on  a 
regular  basis  to  assure  external 
container  integrity.'  DOE  has 
successfully  used  (and  continues  to  use) 
shipping  containers  for  plutonium 
storage  at  the  SRS.  No  problems  with  a 
loss  of  material  confinement  have  been 
experienced  to  date. 

Portions  of  Building  105-K  will  be 
modified  to  facilitate  plutonium  storage. 
Safeguards  and  security  features  will  be 
upgraded,  criticalitv  monitoring  devices 
will  be  installed,  structural  features  will 
be  inspected  and  repaired,  and  roof 
vents  will  be  added  and  doors  will  be 
modified.  Several  areas  in  the  facility 
will  be  decontaminated  and  excess 
equipment  will  be  removed  to  provide 
additional  floor  space.* 

Modifications  will  include 
dismantling  and  removing  unused 
process  equipment  in  four  building 
areas;  Stack  Area,  Crane  Maintenance 
Area,  Crane  Wash  Area,  and  Process 
Room.  These  areas  total  approximately 
30,000  square  feet,  are  within  the 


"To  support  the  proposed  action.  DOE  would 
purchase  additional  Type  9975  shipping  containers, 
which  are  Type  B  containers  and  would  also  be 
used  for  storage.  This  would  be  done  so  that  storing 
the  RFETS  materials  in  shipping  containers 
pending  disposition  will  not  impact  the 
Department's  supply  of  Type  B  shipping  containers. 

*A  portion  of  these  activities  could  be  completed 
as  part  of  maintenance,  clean-up.  and 
decontamination  activities  at  SRS  that  DOE  has 
determined  are  categorically  excluded  from  further 
MEPA  review. 


security  areas  that  existed  for  reactor 
operations,  and  are  adjacent  to  a 
currently  active  highly  enriched 
uranium  storage  area.  Security  systems 
in  the  four  building  areas  will  be 
reactivated  and  upgraded  to  support 
using  them  for  plutonium  storage. 
Existing  systems  including  the  K-Area 
security  perimeter,  security  control 
system  and  building  water/power 
ventilation  support  systems  will  be 
used.  Building  modifications  will 
provide  for  truck  loading  and 
unloading,  material  conformation, 
shipping  accountability  measurements, 
and  storage. 

Some  of  the  RFETS  plutonium  is  in  a 
classified  form,  which  would  restrict  the 
International  Atomic  Energy  Agency 
(IAEA)  from  access  to  the  material.  DOE 
intends  to  make  the  APSF  vault,  and 
potentially  Building  105-K,  available  for 
IAEA  inspection.  As  a  result,  the  RFETS 
plutonium  needs  to  be  declassified.  To 
accomplish  this  objective,  DOE  would 
transfer  the  classified  RFETS  plutonium 
to  F-Area  for  processing  (declassifying) 
in  the  FB-Line  facility  at  SRS.  In  the  FB- 
Line  facility,  the  plutonium  would  be 
melted  using  existing  facilities  and 
equipment  that  are  part  of  the 
plutonium  metal  production  process  for 
which  the  FB-Line  facility  was 
designed.  The  declassification  work 
would  not  be  done  on  a  continuous 
basis,  but  rather  whenever  processing 
capabilities  were  available.  The  RFETS 
plutonium  would  be  fashioned  into 
metal  "buttons"  that  are  the  traditional 
FB-Line  product.  After  the  "buttons"  are 
fabricated,  the  material  would  be 
transferred  to  the  APSF  and  packaged  to 
meet  the  requirements  of  DOE's 
plutonium  storage  standard.  Then,  the 
material  would  be  placed  in  type  B 
shipping  containers  and  transported  to 
Building  105-K  for  storage. 
Alternatively,  the  material  could  remain 
in  the  APSF  vault,  if  space  is  available 
to  allow  for  operational  flexibility. 

Some  of  the  RFETS  plutonium 
materials  would  be  less  than  50% 
plutonium  by  weight  and  would  involve 
approximately  3%  more  total  weight  of 
material  and  a  corresponding  increase 
in  the  number  of  shipments  than 
considered  in  the  S&D  PEIS. 

Beginning  in  about  2002,  SRS  would 
begin  to  receive  from  Hanford  stabilized 
plutonium  packaged  to  meet  DOE's 
long-term  standard  for  placement  in  the 
APSF.  Once  APSF  is  operating,  DOE 
could  transfer  a  portion  of  the  RFETS 
material  from  Building  105-K  to  the 
APSF  in  order  to  provide  for  operational 
flexibility.  The  plutonium  from  RFETS 
and  Hanford  would  remain  in  storage  at 
the  APSF  and  Building  105-K  pending 


disposition  along  with  existing  SRS 
surplus  plutonium. 

The  plutonium  would  be  transferred 
in  type  B  shipping  containers  by  truck 
using  methods  and  routes  described  in 
the  Storage  and  Disposition  PEIS  (i.e., 
the  Department  of  Energy's  Safe  Secure 
Transport  System). 

If  DOE  decides  to  pursue  the  No 
Action  alternative  for  the  disposition  of 
surplus  plutonium  in  the  SPD  EIS 
Record  of  Decision,  the  SRS,  RFETS, 
and  Hanford  materials  would  remain  in 
storage  at  their  current  sites  in 
accordance  with  the  No  Action 
alternative.  If  the  DOE  decides  to 
immobilize  surplus  plutonium  at 
Hanford,  the  SRS  and  RFETS  materials 
would  be  shipped  to  Hanford  in 
accordance  with  the  decisions  reached 
in  the  SPD  EIS  Record  of  Decision. 

IL  NEPA  Process  for  Amending  ROD 

A.  Supplement  Analysis 

Pursuant  to  DOE  regulations  in  10 
CFR  1021.314,  DOE  has  prepared  a 
Supplement  Analysis,  Supplement 
Analysis  for  Storing  Plutonium  in  the 
Actinide  Packaging  and  Storage  Facility 
and  Building  105-K  at  the  Savannah 
River  Site  (July  1998),  to  help  determine 
whether  a  supplement  to  the  Storage 
and  Disposition  PEIS  is  required  under 
the  Council  on  Environmental  Quality 
Regulations,  40  CFR  1502.9(c).  The 
Supplement  Analysis  compares  the 
potential  impacts  of  the  new  proposed 
action  to  the  impacts  discussed  for  the 
plutonium  storage  alternatives  in  the 
Storage  and  Disposition  PEIS.  The 
Supplement  Analysis  shows  that  the 
new  proposed  action  does  not  make  a 
substantial  change  to  environmental 
concerns  evaluated  in  the  Storage  and 
Disposition  PEIS.  Furthermore,  the 
Supplement  Analysis  shows  that  there 
are  no  new  significant  circumstances  or 
information  relevant  to  environmental 
concerns  and  bearing  on  the  proposed 
action  or  its  impact. 

B.  Comparison  of  Potential  Impacts 

The  facilities  involved  (i.e.  Building 
105-K  and  the  APSF)  are  of  will  be 
located  in  existing  industrial  areas  at  the 
SRS. 

•  Land  Resources,  Site  Infrastructure, 
Geology  and  Soils,  Biology  Resources 
and  Cultural  and  Paleontological 
Resources.  There  are  no  aquatic  habitats 
or  wetlands  in  these  areas  nor  are  there 
any  threatened  or  endangered  species. 
None  of  the  affected  facilities  have  been 
nominated  for  inclusion  in  the  National 
Register  of  Historic  Places,  and  there  are 
no  plans  for  such  nominations. 

Based  on  evaluations  in  the  Storage 
and  Disposition  PEIS  and  information 
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incorporated  in  the  Supplement 
Analysis  from  the  Final  Environmental 
Impact  Statements  on  the  Interim 
Management  of  Nuclear  Materials  (DOE/ 
EIS-0220,  October.  1995)(IMNMS  EIS) 
there  would  be  little  or  no  impact  to 
land  resources,  site  infrastructure, 
geology  and  soils,  biology  resources  and 
cultural  and  Paleontological  resources 
by  the  construction,  operation  and 
expansion  of  the  APSF.  This  is  equally 
true  for  Building  105-K  since  all  storage 
operations  would  occur  within  the 
existing  Building  105-K  structure. 

•  It  is  expected  that  declassification 
of  the  RFETS  material  would  require 
100  Mw  hrs/yr  of  electricity.  This  work 
would  not  require  modification  to  the 
FB-line's  electrical  system  and  is  well 
within  the  capacity  of  the  facility  and 
the  site. 

•  Packaging  and  Transportation.  The 
transportation  routes  to  the  SRS  would 
be  the  same  as  those  assumed  in  the 
Storage  and  Disposition  PETS  (i.e.. 
overland  truck  routes  on  interstate 
highways  and  state  roads). 
Transportation  operations  would  not 
change.  DOE  estimates  that  the  total 
inter-site  transportation  impact 
associated  with  transferring  plutonium 
from  the  RFETS  and  Hanford  to  the  SRS 
would  be  0.07  potential  latent  cancer 
fatalities,  which  would  be 
approximately  the  same  as  for  the 
Preferred  Alternative  in  the  Storage  and 
Disposition  PEIS.'  DOE  estimates  that 
the  intra-site  transportation  activities 
could  add  an  additional  0.01  latent 
cancer  fatalities  to  the  worker 
population.* 

•  Air  Quality  and  Noise.  Storage: 
Accomplishing  the  proposed  action, 
including  the  modifications  to  Building 
105-K,  would  add  no  significant  air 
quality  and  noise  impacts  above  the 
existing  site  baseline.  Therefore,  air 
quality  and  noise  impacts  from  the 
plutonium  storage  aspects  of  the 
proposed  action  would  be  essentially 
the  same  as  the  air  quality  and  noise 
impacts  from  the  Preferred  Alternative 
of  the  Storage  and  Disposition  PEIS  (i.e.. 
the  Upgrade  With  RFETS  Non-Pit 
Material  alternative). 


'  The  impact  is  the  sum  of  the  impact  of 
transportation  of  RFETS  non-pit  plutonium  under 
the  Preferred  Ahernative  in  the  Storage  and 
Disposition  PEIS  and  the  incremental  impact  for 
shipping  the  Hanford  plutonium. 

''In  inter-site  transportation  analyses,  non- 
radiological  accidents  would  be  the  greatest 
contributor  to  fatalities.  In  the  case  of  intra-site 
transportation,  impacts  would  be  due  primarily  to 
radiation  doses  received  from  normal  transportation 
operations.  Effects  from  intra-site  accidents,  if  anv. 
would  likely  be  negligible.  Historically,  certified 
containers  maintain  their  integrity  in  accident 
situations. 


Declassification/Repackaging:  DOE 
estimates  there  would  be  a  small 
increase  in  non-radiological  air 
emissions  for  declassification  operations 
(i.e.,  metal  conversion  operations  in  FB- 
Line)  above  the  non-radiological  air 
emissions  estimated  for  the  No  Action 
and  the  Upgrade  alternatives  in  the 
Storage  and  Disposition  PEIS.  Non- 
radiological  air  emissions  would  be  well 
within  State  and  Federal  regulatorv 
limits.  Repackaging  activities  are  not 
expected  to  involve  the  use  of 
chemicals,  beyond  a  very  small  amount 
of  decontamination  liquid. 

•  Water  Resources.  Storage:  The 
maximum  impact  to  water  resources, 
above  existing  site  baseline  usage  and 
discharges,  expected  from  plutonium 
storage  aspects  of  DOE's  proposed 
action  would  be  about  the  same  as 
presented  in  the  Upgrade  With  RFETS 
and  LANL  Material  alternative  of  the 
Storage  and  Disposition  PEIS,'  i.e.,  there 
would  be  a  0.01%  increase  in  water  use 
and  a  0.1%  increase  in  waste  water 
discharges.  The  water  impacts  from  the 
proposed  action  would  have  a  negligible 
effect  on  site  water  or  waste  treatment 
capacity. 

The  impacts  of  radiological  liquid 
discharges  from  Building  105-K  are 
included  as  part  of  the  No  Action 
alternative  in  the  Storage  and 
Disposition  PEIS.  DOE  expects  there 
would  be  no  significant  increase  above 
the  No  Action  alternative  discharge 
levels  since,  during  normal  operations, 
water  is  not  in  contact  with  plutonium 
storage  containers. 

Declassification/Repackaging:  DOE 
estimates  declassification  operations 
would  cause  a  small  and  insignificant 
increase  in  water  usage  bevond  the 
water  requirement  estimated  for  other 
site  operations. 

Repackaging  activities  in  the  APSF 
are  expected  to  have  essentially  no 
impact  to  water  resources  beyond  the 
site  base  line  operations  presented  in 
the  No  Action  alternative  of  the  Storage 
and  Disposition  PEIS.  *  Repackaging 
operations  would  not  significantly 
increase  the  use  of  water  resources 
beyond  that  required  to  operate  the 
industrial  systems  associated  with  the 
APSF,  e.g.,  chillers  for  air  conditioning, 
sanitary  sewer,  potable  water,  etc., 
because  additional  water  is  not  used  in 
repackaging  operations. 

•  Socioeconomics.  Storage:  The 
socioeconomic  impact  of  operating 
Building  105-K  for  plutonium  storage 
would  be  essentially  the  same  as  the 


Table  4.2.6.4-1  of  the  Storage  and  Disposition 
PEIS. 

"  Table  4.2.6.4-1  of  the  Storage  and  Disposition 
PEIS. 


impact  described  for  the  Preferred 
Alternative  of  the  Storage  and 
Disposition  PEIS.  The  socioeconomic 
impact  of  modifying  Building  105-K 
and  operating  both  APSF  and  Building 
105-K  would  be  well  within  the 
impacts  described  for  the  Consolidation 
alternative  of  the  Storage  and 
Disposition  PEIS. 

Tne  socioeconomic  impacts  at  RFETS 
and  Hanford  of  moving  surplus 
plutonium  to  SRS  were  analyzed  in  the 
Storage  and  Disposition  PEIS.  The 
analysis  concluded  that  this  action 
would  phase  out  plutonium  storage  at 
RFETS  and  Hanford.  Approximately  200 
direct  job  losses  at  Hanford.  in  addition 
to  the  2000  at  RFETS.  would  result. 
Compared  to  the  total  employment  in 
tho.se  areas,  the  loss  of  these  jobs  and 
the  impacts  to  the  regional  economies 
would  not  be  significant.  The  proposed 
action  would  not  change  the  magnitude 
of  these  impacts  at  RFETS.  but  cause 
them  to  occur  sooner. 

Declassification/Repackaging:  DOE 
estimates  there  would  be  negligible 
additional  socioeconomic  effects  due  to 
operating  the  APSF  for  repackaging  of 
RFETS  plutonium  or  operating  FB-Line 
for  declassification  purposes  because 
the  existing  site  workforce  would  be 
used. 

•  Public  and  Occupational  Health 
and  Safety  (normal  operations).  Storage. 
Public  and  .\'on-Involved  Workers: 
Plutonium  storage  operations  in 
Building  105-K  would  not  result  in  any 
additional  air  or  water  radiological 
impacts  (beyond  those  currently 
associated  with  other  operations  in 
Building  105-K)  because  no  shipping 
containers  or  storage  containers  would 
be  opened  in  Building  105-K.  Since  air 
and  water  emissions  create  impacts  that 
affect  the  non-involved  workers  and  the 
public,  there  would  be  no  significant 
additional  radiological  impact  to  the 
public  or  non-involved  workers  from 
normal  operations  in  Building  lOS-K. 
Therefore,  the  impact  from  the  proposed 
action  to  the  public  and  non-involved 
workers  would  be  essentially  the  same 
as  the  impact  from  the  Preferred 
Alternative  in  the  Storage  and 
Disposition  PEIS. 

Involved  Workers:  DOE  estimated  that 
the  potential  health  impact  from  50 
years  of  APSF  storage  to  individual 
involved  workers  for  the  Preferred 
Alternative  in  the  Storage  and 
Disposition  PEIS  was  a  latent  cancer 
fatality  risk  of  5x10 -'and  that  1.5x10"' 
latent  cancer  fatalities  could  occur  in 
the  involved  worker  population.  DOE 
estimates  that  the  potential  health 
impacts  from  10  years  of  operating 
Building  105-K  to  store  plutonium 
could  result  in  a  risk  of  latent  cancer 
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fatality  for  the  average  Building  105-K 
involved  worker  of  1.5x10"  '  and 
2.6x10"-  latent  cancer  fatalities  in  the 
Building  105-K  involved  worker 
population.  Since  the  Storage  and 
Disposition  PEIS  bases  health  impacts 
on  50  vears  of  storage,  for  comparison 
purposes,  the  impacts  from  50  years  of 
plutonium  storage  in  the  APSF  are 
added  to  the  impacts  from  10  years  of 
plutonium  storage  in  Building  105-K. 
Using  this  approach,  the  health  impacts 
from  storing  plutonium  in  the  APSF  and 
in  Building  105-K  would  be  0.18  latent 
cancer  fatalities  in  the  involved  worker 
population  of  both  facilities. 

Health  impacts  to  involved  workers 
for  the  plutonium  storage  aspects  of  the 
proposed  action  in  this  Supplement 
Analysis  (0.18  latent  cancer  fatalities] 
would  be  essentially  the  same  as  the 
health  impact  estimated  in  the  Preferred 
Alternative  of  the  Storage  and 
Disposition  PEIS  (0.15  latent  cancer 
fatalities). 

Declassification/Repackaging 
Radiological  Impacts.  Public.  Non- 
involved  iVorkers,  Involved  Workers:  For 
declassification  operations  the  potential 
health  effect  from  the  postulated 
radiation  dose  to  the  maximally  exposed 
member  of  the  public  at  the  Site 
boundary  would  be  1.7x10"^  latent 
cancer  fatalilies.  The  potential  health 
effect  from  the  postulated  radiation  dose 
to  the  population  surrounding  the  SRS 
and  to  workers  would  be  0.068  latent 
cancer  fatalities  and  0.078  latent  cancer 
fatalities,  respectively,  above  those 
predicted  in  the  Preferred  Alternative  in 
the  Storage  and  Disposition  PEIS. 

For  repackaging  operations  (i.e., 
repackaging  all  plutonium  from  the 
RFETS  in  the  APSF  for  2  years)  the 
potential  health  effect  from  the 
postulated  radiation  dose  to  the 
maximally  exposed  member  of  the 
public  at  the  site  boundary  would  be 
7,5x10  "  '-  latent  cancer  fatalities.  The 
potential  health  effect  from  the 
postulated  radiation  dose  to  the 
population  surrounding  the  SRS  and  to 
workers  would  be  1.5x10  ~^  latent 
cancer  fatalities  and  2.5x10"-  latent 
cancer  fatalities,  respectively,  above 
those  predicted  in  the  Preferred 
Alternative  in  the  Storage  and 
Disposition  PEIS.  The  impacts  from 
repackaging,  only  the  RFETS  plutonium 
that  would  be  declassified  in  the  FB- 
Line  would  be  less. 

Building  105-K  Modification.  Public. 
Non-Involved  Workers.  Involved 
Workers:  No  impacts  to  non-involved 
workers  or  the  public  would  be 
expected  from  the  decontamination, 
modification,  removal,  and  construction 
work  because  this  work  is  not  expected 
to  generate  significant  air  or  water 


emissions.  Work  activities  are  confined 
to  the  interior  of  Building  105-K  and 
airborne  radioactivity  levels  are 
routinely  monitored  during  work. 
Liquid  sources  would  not  be  released 
from  the  building  during  normal 
decontamination,  removal,  or 
construction  work.  The  potential  health 
impact  to  workers,  in  the  form  of  the 
risk  of  latent  cancer  fatality,  would  be 
4x10  "-"for  18  months  of 
decontamination  and  construction  work 
and  the  number  of  latent  cancer 
fatalities  that  could  be  expected  in  the 
worker  population  was  estimated  to  be 
2x10"-.  The  risks  associated  with  the 
modification  of  Building  105-K  are 
approximately  ten  percent  of  the  risks 
estimated  for  storage  of  the  plutonium 
in  the  Preferred  Alternative  of  the 
Storage  and  Disposition  PEIS. 

Summary 

Public:  In  the  Storage  and  Disposition 
PEIS,  DOE  estimated  the  potential 
health  impact  to  the  population 
surrounding  the  SRS  from  existing  site 
operations  and  for  the  Upgrade 
Alternative  over  50  years  was  1.1  latent 
cancer  fatalities.  Accomplishing  the 
new  proposed  action  would  slightly 
increase  that  potential  health  impact  to 
about  1.2  latent  cancer  fatalities. 
Emissions  would  remain  within  the 
limits  of  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
permits  for  the  APSF  and  Building  105- 
K. 

Workers:  In  the  Storage  and 
Disposition  PEIS,  DOE  estimated  that 
the  potential  health  impact  to  the  total 
site  workforce  from  existing  site 
operations  over  50  years  would  be  5.3 
latent  cancer  fatalities.  Accomplishing 
the  proposed  action  would  increase  the 
potential  health  impact  to  the  site 
workforce  by  0.3  to  5.6  latent  cancer 
fatalities.  This  new  estimate  in  total  site 
workforce  health  impact  is  slightly 
greater  than  the  health  impact  of  5.3 
latent  cancer  fatalities  estimated  for  the 
Preferred  Alternative  in  the  Storage  and 
Disposition  PEIS  and  is  slightly  lower 
than  the  health  impact  of  5.7  latent 
cancer  fatalities  that  DOE  estimated  for 
the  Consolidation  alternative  in  the 
Storage  and  Disposition  PEIS. 

Storage  Chemical  Impacts.  There 
would  be  no  significant  impact  to  the 
public  or  workers  from  hazardous 
chemicals  due  to  plutonium  storage 
operations  in  Building  105-K.  There  are 
no  industrial  systems  or  other 
operations  involved  in  the  plutonium 
storage  operations  that  would  add  to 
existing  Building  105-K  chemical 
impacts. 

•  Waste  Management.  Modifications 
to  Building  105-K:  DOE  estimates  that 


decontamination  and  removal  activities 
which  would  make  Building  105-K 
available  for  storage  operations  would 
generate  750  cubic  meters  of  low  level 
waste,  which  is  less  than  1%  of  the  low- 
level  waste  DOE  expects  to  be  generated 
by  SRS  activities  as  described  in  the  No 
Action  alternative  of  the  Storage  and 
Disposition  PEIS.  DOE  does  not  expect 
to  generate  any  significant  quantities  of 
other  wastes  in  order  to  modify  Building 
105-K.  No  high-level  radioactive  waste 
would  be  generated. 

Storage:  DOE  estimated  that  storing 
plutonium  in  the  APSF,  as  described  in 
the  Preferred  Alternative  of  the  Storage 
and  Disposition  PEIS.  would  not 
generate  any  of  the  following 
radioactive  wastes:  high-level, 
transuranic,  mixed  transuranic,  low- 
level,  mixed  low-level  or  hazardous 
(other  than  minor  quantities).  DOE 
estimates  that  storing  plutonium  in 
Building  105-K  would  not  significantly 
change  the  estimate  for  the  Preferred 
Alternative  in  the  Storage  and 
Disposition  PEIS. 

Declassification/Repackaging:  DOE 
estimates  that  declassifying  RFETS 
plutonium  would  generate  about:  88  m^ 
of  transuranic  waste;  4  m^  of  mixed 
waste;  and  44  m^  of  low-level 
radioactive  waste.  No  high-level  waste 
is  expected.  These  additional  amounts 
of  waste  represent  a  small  fraction  of 
these  types  of  waste  that  are  generated 
at  the  site  by  other  operations.  The  site 
has  sufficient  capacity  to  accommodate 
this  increase  in  waste  volume. 

•  Accidents.  Storage:  For  the 
Building  105-K  design  basis  accidents, 
DOE  estimated  that  the  maximum 
impact  to  the  population  surrounding 
the  SRS  could  be  0.34  latent  cancer 
fatalities  in  the  unlikely  event  that 
plutonium  were  released  to  the  105-K 
Building  as  a  result  of  corrosion  of  a 
storage  container.  This  risk  is  greater 
than  the  risk  estimated  for  storage  of 
plutonium  in  the  Preferred  Alternative 
and  other  alternatives  of  the  S&D  PEIS; 
however,  the  risk  would  be  comparable 
to  the  same  type  of  accident  for  the 
storage  of  plutonium  at  SRS  in  existing 
storage  vaults  as  analyzed  in  the 
Continuing  Storage  Alternative  for  the 
Storage  of  Plutonium  and  Uranium  in 
the  IMNM  EIS.  (The  IMNM  accident 
analysis  showed  0.31  latent  cancer 
fatalities  for  the  population  surrounding 
SRS.)  DOE  will  implement 
administrative  controls  (including 
scheduled  surveillances)  to  limit  actions 
or  conditions  that  might  lead  to  a 
release  of  radioactive  materials  under 
accident  conditions.  The  risk  to  the 
maximally  exposed  member  of  the 
public  and  non-involved  worker  would 
also  be  greater  than  the  risk  for  storage 
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of  plutonium  estimated  in  the  Preferred 
Alternative  and  other  alternatives  of  the 
Storage  and  Disposition  PEIS  but  would 
be  low  (less  than  3x10  "•'  latent  cancer 
fatalities). 

For  the  postulated  beyond  design 
basis  accidents,  DOE  estimated  that  the 
maximum  impact  to  the  population 
could  be  2.7xl0~-»  latent  cancer 
fatalities  in  the  event  of  a  vault  fire.  This 
risk  is  greater  than  the  risk  estimated  for 
storage  of  plutonium  in  the  Preferred 
Alternative  of  the  Storage  and 
Disposition  PEIS,  but  low.  The  risks  to 
the  maximally  exposed  public  and  the 
non-involved  worker  would  also  be 
greater  than  the  risks  for  the  storage  of 
plutonium  estimated  in  the  Preferred 
Alternative  of  the  Storage  and 
Disposition  PEIS  but  would  be 
extremely  small  (less  than  2x10  ~*  latent 
cancer  fatalities).  DOE  estimated  that 
the  involved  worker  may  be  subject  to 
injury  and,  in  some  cases,  fatality  as  a 
result  of  potential  beyond  design  basis 
accidents. 

Declassification/Hepackaging:  DOE 
estimates  that  for  declassification 
operation  in  the  FB-Line,  the  risk  to  the 
public  would  be  1.2x10"''  latent  cancer 
fatalities,  2.6x10 "•»  latent  cancer 
fatalities  to  the  maximally  exposed  off- 
site  individual  and  4.5x10"'*  latent 
cancer  fatalities/yr  to  the  non-involved 
worker.  These  risks  are  slightly  greater 
than  the  risks  for  storage  of  plutonium 
estimated  in  the  Upgrade  Alternative  of 
the  Storage  and  Disposition  PEIS,  but 
are  low.  For  repackaging  operations  in 
the  APSF,  the  risks  are  low  and  similar 
to  the  impacts  presented  for  storage  of 
plutonium  in  the  Preferred  Alternative 
of  the  Storage  and  Disposition  PEIS  (less 
than  2x10  "■*  latent  cancer  fatalities). 

•  Environmental  Justice.  For 
environmental  justice  impacts  to  occur, 
there  must  be  significant  and  adverse 
human  health  or  environmental  impacts 
that  disproportionately  affect  minority 
populations  and/or  low-income 
populations.  The  Supplement  Analysis 
shows  that  accomplishing  the  proposed 
action  would  be  within  regulatory  limits 
and  the  impacts  would  be  very  low 
during  routine  operations. 

The  same  Supplement  Analyses  also 
shows  that  accidents  would  not  result  in 
a  significant  risk  of  adverse  human 
health  or  environmental  impacts  to  the 
population  who  reside  within  80 
kilometers  of  the  SRS.  Therefore,  such 
accidents  would  not  have 
disproportionately  high  or  adverse  risk 
of  impacts  on  minority  or  low-income 
populations. 

Based  on  the  analysis  in  this 
supplement  analysis,  no 
disproportionate,  high  or  adverse 


impact  would  be  expected  on  minority 
or  low-income  populations. 

C.  Environmentally  Preferable 
Alternative 

The  environmental  analyses  in 
Chapter  4  of  the  Storage  and  Disposition 
PEIS  indicate  that  the  environmentallv 
preferable  alternative  (the  alternative 
with  the  lowest  environmental  impact."; 
over  the  50  years  considered  in  the 
PEIS)  for  storage  of  weapons-usable 
fissile  materials  would  be  the  Storage 
and  Disposition  PEIS  Preferred 
Alternative,  which  consists  of  No 
Action  at  Hanford,  Idaho  National 
Engineering  and  Environmental 
Laboratory,  Los  Alamos  National 
Laboratory-,  Argonne  National 
Laboratory,  and  Nevada  Test  Site  (NTS) 
(no  fissile  materials  are  or  would  be 
stored  at  the  NTS)  pending  disposition, 
phaseout  of  storage  at  RFETS.  and 
upgrades  at  the  Oak  Ridge  Reser\'ation. 
SRS.  and  Pantex.  The  proposed  action 
as  modified  by  this  amended  decision  is 
still  the  environmentally  preferred 
alternative. 

III.  Non-Environmental  Considerations 

A.  Economic  Analysis 

DOE  has  estimated  that  accelerating 
the  closure  of  RFETS  from  2010  to  2006 
in  accordance  with  the  DOE  Closure 
2006  Rocky  Flats  Closure  Project 
Management  Plan  could  save  as  much 
as  SI. 3  billion.  Closing  RFETS  by  2006 
would  require  the  removal  of  non-pit, 
surplus  weapons-usable  plutonium 
metal  and  oxide  from  RFETS  by  2002. 
The  early  removal  of  the  RFETS  non-pit, 
surplus  weapons-usable  plutonium 
supports  the  early  deactivation, 
decontamination,  and  decommissioning 
of  the  RFETS  plutonium  storage  and 
packaging  facilities. 

DOE  also  expects  that  the  transfer  of 
non-pit,  surplus  weapons-usable 
plutonium  from  Hanford  to  the  SRS, 
could  save  as  much  as  S150  million  in 
upgrade  and  operating  costs  for 
plutonium  storage  facilities  at  the 
Hanford  Site.  As  with  the  RFETS 
plutonium,  the  transfer  would  not  be 
accomplished  unless  DOE  decided  to 
locate  the  plutonium  immobilization 
disposition  facility  at  the  SRS. 

The  implementation  cost  for  the 
proposed  action  is  estimated  to  be 
approximately  S93  million. 

B.  Nonproliferation 

From  a  nonproliferation  standpoint, 
the  highest  standards  for  safeguards  and 
security  will  be  employed  during 
transportation  and  storage.  There  is  no 
change  in  this  regard  from  the  original 
PEIS  ROD. 


IV.  Amended  Decision 

Consistent  with  the  Preferred 
Alternative  in  the  Storage  and 
Disposition  PEIS,  and  the  Supplement 
Analysis,  Storing  Plutonium  in  the 
.'\ctinide  Packaging  and  Storage  Facility 
and  Building  105-K  at  the  Savannah 
River  Site  duly  1998).  the  Department 
has  decided  to  reduce,  over  time,  the 
number  of  locations  where  the  various 
forms  of  plutonium  are  stored,  through 
a  combination  of  storage  alternatives  in 
conjunction  with  a  combination  of 
disposition  alternatives. 

The  Department  has  decided  to 
modifv  those  aspects  of  the  Storage  and 
Disposition  ROD  (62  FR  3014) 
concerning  the  storage  of  weapons- 
usable  plutonium  at  RFETS  and 
Hanford.  pending  disposition.  Other 
aspects  of  the  Storage  and  Disposition 
ROD  remain  unaltered.  DOE  has 
decided  to; 

•  Modify  an  existing  building  (105-K) 
at  SRS  to  allow  the  receipt  and  storage 
of  RFETS  non-pit.  surplus  weapons- 
usable  plutonium. 

If  the  Department  decides  to  select 
SRS  as  the  immobilization  site  in  the 
SPD  EIS  ROD.  then  the  Department  will: 

•  Ship  all  RFETS  non-pit.  surplus 
weapons-usable  plutonium  (about  7 
MT)  to  SRS  beginning  in  about  2000 
through  about  2002: 

•  Store  RFETS  non-classified 
plutonium  metal  and/or  parts  in 
shipping  containers  in  Building  105-K 
at  SRS  beginning  in  about  2000: 

•  For  RFETS  classified  surplus  metal 
and/or  parts,  declassify'  the  material  in 
the  FB-Line  facility  and  repackage  the 
material  in  the  APSF  (after  construction 
of  the  APSF  in  about  2001).  In  the  FB- 
Line.  the  plutonium  will  be  melted 
using  existing  facilities  and  equipment 
that  are  part  of  the  plutonium  metal 
production  process  for  which  FB-Line 
was  designed: 

•  Store  the  declassified  material  in 
Building  105-K  in  shipping  containers 
or  the  APSF  vault  if  space  is  available; 

•  Ship  all  Hanford  non-pit,  surplus 
weapons-usable  plutonium 
(approximately  4.6  metric  tons)  from 
about  2002  through  2005  and  store  this 
material  in  the  APSF: 

•  Before  shipment,  all  plutonium 
transported  from  RFETS  (except  for  the 
classified  metal  and/or  parts)  and 
Hanford  will  be  stabilized  '  and 
packaged  in  accordance  with  DOE 
Standard-3013-96,  Criteria  for  Safe 
Storage  of  Plutonium  Metals  and  Oxides 
for  long-term  storage.  All  shipments  of 
plutonium,  including  the  classified 
metal  and  parts,  will  he  by  SST  in 


"Hanford  plutonium  fuel  that  is  stable  would  not 
need  to  be  stabilized. 
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accordance  with  applicable  DOE,  U.S. 
Department  of  Transportation  and  U.S. 
Nuclear  Regulatory  Commission 
requirements  and  regulations. 
Plutonium  will  be  packaged  in  certified 
Type  B  accident  resistant  packages  for 
transport;  and 

•  The  RFETS  and  Hanford  Material 
stored  at  SRS  may  be  moved  between 
Building  105-K  and  the  APSF  to  allow 
for  operational  flexibilitv. 

Some  of  the  surplus  plutonium  at 
RFETS  and  Hanford,  approximately  1 
metric  ton  at  each  site,  is  currently 
under  International  Atomic  Energy 
Agency  (IAEA)  safeguards  as  a 
component  of  the  United  States 
nonproliferation  policy  to  remove 
weapons-usable  fissile  materials  from 
use  for  defense  purposes.  DOE  has 
designed  the  APSF  for  IAEA  safeguards 
and  intends  that  plutonium  stored  in 
the  APSF  will  be  available  for  IAEA 
safeguards.  Surplus  plutonium  under 
IAEA  safeguards  at  RFETS  and  Hanford 
that  may  be  shipped  to  the  SRS.  will 
remain  available  for  IAEA  safeguards  in 
the  APSF.  Since  plutonium  that  may  be 
stored  in  Building  105-K  will  remain  in 
shipping  containers  and  not  be 
accessible  for  full  IAEA  safeguards 
controls  (e.g.,  physical  sampling, 
destructive  analyses),  DOE  is 
considering,  with  the  IAEA,  the 
application  of  IAEA  verification 
controls  to  ensure  the  plutonium  stored 
in  Building  105-K  is  not  diverted  for 
defense  purposes.  In  addition,  DOE 
intends,  as  indicated  in  the  Storage  and 
Disposition  ROD.  that  DOE"s  program 
for  surplus  plutonium  disposition  will 
include  IAEA  verification  as 
appropriate. 

If  the  DOE  decides  to  pursue  the  No 
Action  alternative  for  the  disposition  of 
surplus  plutonium,  the  SRS.  RFETS. 
and  Hanford  materials  would  remain  in 
storage  at  their  current  sites  in 
accordance  with  the  No  Action 
alternative  in  the  Storage  and 
Disposition  PEIS  ROD.  If  the  DOE 
decides  to  immobilize  surplus 
plutonium  at  Hanford,  the  SRS  and 
RFETS  materials  would  be  shipped  to 
Hanford  in  accordance  with  the 
decisions  reached  in  the  SPD  EIS  ROD. 

V.  Conclusion 

Under  the  previous  ROD,  a  maximum 
of  10  metric  tons  of  surplus  plutonium, 
including  plutonium  from  RFETS  and 
existing  onsite  plutonium,  would  be 
stored  at  SRS  in  the  APSF,  pending 
disposition,  provided  that  SRS  is 
selected  as  the  immobilization  site 
following  completion  of  the  SPD  EIS. 
Transfer  of  plutonium  from  RFETS  to 
SRS  would  begin  when  the  APSF  is 
completed  in  2001. 


With  this  amended  ROD,  a  total  of 
approximately  11.6  metric  tons  of 
surplus  plutonium  from  both  Hanford 
and  RFETS  (in  addition  to  existing 
onsite  SRS  surplus  plutonium,  for  a 
total  of  approximately  14  metric  tons  of 
surplus  plutonium)  would  be  stored  at 
SRS  in  the  APSF  and  Building  105-K, 
pending  disposition,  provided  SRS  is 
selected  as  the  immobilization  site. 
Transfer  of  plutonium  from  RFETS  to 
SRS  would  begin  when  the 
modifications  to  Building  105-K  are 
completed,  i.e.,  in  about  2000: 
shipments  of  plutonium  from  Hanford 
to  SRS  would  begin  in  about  2002. 

DOE  has  decided  to  implement  a 
revised  program  to  provide  for  safe  and 
secure  storage  of  weapons-usable  fissile 
materials.  DOE  will  prepare  to  advance 
the  consolidation  of  the  storage  of 
weapons-usable  plutonium  by 
modifying  existing  facilities  at  the  SRS 
in  South  Carolina,  and  phasing  out 
surplus  plutonium  storage  at  RFETS  in 
Colorado  and  Hanford  in  Washington. 
Consistent  with  the  Storage  and 
Disposition  PEIS  ROD,  this  Amended 
ROD  supports  the  Department's 
objectives  to  phase  out  the  storage  of  all 
weapons-usable  plutonium  at  the 
RFETS  and  Hanford  as  soon  as  possible 
and  to  reduce  the  number  of  sites  where 
surplus  weapons-usable  plutonium  is 
stored. 

The  decision  process  reflected  in  this 
Notice  complies  with  the  requirements 
of  the  National  Environmental  Policy 
Act  (NEPA)  (42  U.S.C.  4321  et  seq.]  and 
its  implementing  regulations  in  40  CFR 
Parts  1500-1508  and  10  CFR  Part  1021. 

Issued  in  Washington,  D.C.,  August  6, 
1998. 

Laura  S.  H.  Holgate. 

Director.  Office  of  Fissile  Materials 
Disposition. 

jFR  Doc.  98-21744  Filed  8-12-98;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Pantex  Plant, 
Amarillo,  Texas 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Pantex  Plant,  Amarillo,  Texas. 
DATE  AND  TIME:  Tuesday,  August  25, 
1998:  1:30  p.m.-5:30  p.m. 


ADDRESSES:  Amarillo  Association  of 
Realtors,  Amarillo,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
S.  Johnson,  Assistant  Area  Manager, 
Department  of  Energy,  Amarillo  Area 
Office,  P.O.  Box  30030,  Amarillo,  TX 
79120  (806) 477-3125. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  Board  provides 
input  to  the  Department  of  Energy  on 
Environmental  Management  strategic 
decisions  that  impact  future  use,  risk 
management,  economic  development, 
and  budget  prioritization  activities. 

Tentative  Agenda 

1:30  p.m.  Welcome — Agenda  Review — 

Approval  of  Minutes 
1:45  p.m.  Co-Chair  Comments 
2:00  p.m.  Immobilization 
3:00  p.m.  Break 
3:15  p.m.  Updates — Occurrence 

Reports— DOE 
3:45  p.m.  Ex-Officio  Reports 
4:00  p.m.  Low-Level  Waste  Seminar 

Update 
5:00  p.m.  Task  Force/Subcommittee 

Minutes 
5:30  p.m.  Closing  Remarks/Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public,  and  public  comment 
will  be  invited  throughout  the  meeting. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Written  comments  will  be 
accepted  at  the  address  above  for  15 
days  after  the  date  of  the  meeting. 
Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Jerry  Johnson's  office  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments  at  any  time 
throughout  the  meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Pantex  Public  Reading 
Rooms  located  at  the  Amarillo  College 
Lynn  Library  and  Learning  Center,  2201 
South  Washington,  Amarillo,  TX  phone 
(806)  371-5400.  Hours  of  operation  are 
firom  7:45  am  to  10:00  pm,  Monday 
through  Thursday;  7:45  am  to  5:00  pm 
on  Friday;  8:30  am  to  12:00  noon  on 
Saturday;  and  2:00  pm  to  6:00  pm  on 
Sunday,  except  for  Federal  holidays. 
Additionally,  there  is  a  Public  Reading 
Room  located  at  the  Carson  County 
Public  Library,  401  Main  Street, 
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Panhandle,  TX  phone  (806)  537-3742. 
Hours  of  operation  are  from  9:00  am  to 
7:00  pm  on  Monday;  9:00  am  to  5:00 
pm,  Tuesday  through  Friday;  and  closed 
Saturday  and  Sunday  as  well  as  Federal 
Holidays.  Minutes  will  also  be  available 
by  writing  or  calling  Jerry  S.  Johnson  at 
the  address  or  telephone  number  listed 
above. 

Issued  at  Washington,  DC  on  August  10, 
1998. 
Althea  T.  Vanzego, 

Acting  Deputy  Advisory  Committee 

Management  Officer. 

|FR  Doc.  98-21742  Filed  8-12-98;  8:45  am] 

BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

[Docket  No.  FE  C&E  9&-05— Certification 
Notice— 160] 

Office  of  Fossil  Energy;  Tenaska 
Frontier  Partners,  Ltd.  Notice  of  Filing 
of  Coal  Capability  Powerplant  and 
Industrial  Fuel  Use  Act 

AGENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  filing. 

SUMIWARY:  On  July  20,  1998,  Tenaska 
Frontier  Partners,  Ltd.  submitted  a  coal 
capability  self-certification  pursuant  to 
section  201  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  as 
amended. 

ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Coal  &  Power  Im/Ex,  Fossil  Energy, 
Room  4G-039,  FE-27,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  filed  with  the  Department  of 
Energy.  The  Secretary  is  required  to 


publish  a  notice  in  the  Federal  Register 

that  a  certification  has  been  filed.  The 
following  owner/operator  of  the 
proposed  new  baseload  powerplant  has 
filed  a  self-certification  in  acccordance 
with  section  201(d). 

Owner:  Tenaska  Frontier  Partners, 
Ltd. 

Operator:  Tenaska  Frontier  Partners, 
Ltd. 

Location:  Grimes  County,  Texas. 

Plant  Configuration:  Combined-Cycle. 

Capacity:  800  megawatts. 

Fuel:  Natural  gas. 

Purchasing  Entities:  PECO  Energy. 

In-Service  Date:  May,  2000. 

Issued  in  Washington,  D.C.  July  31.  1998. 
Anthony  ].  Como, 

Director,  Electric  Power  Regulation,  Office  of 
Coal  &■  Power  Im/Ex,  Office  of  Coal  &■  Power 
Systems,  Office  of  Fossil  Energy. 

(PR  Doc.  98-21743  Filed  8-12-98;'8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CP98-704-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

August  7,  1998. 

Take  notice  that  on  July  31,  1998, 
Florida  Gas  Transmission  Company 
(FGT),  filed  in  Docket  No.  CP98-764- 
000  a  request  for  authorization  pursuant 
to  sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  to  construct,  own,  and  operate 
a  new  delivery  point,  PGS-Worthington 
Springs,  on  its  system  to  accommodate 
deliveries  of  natural  gas  to  the  State  of 
Florida,  Department  of  Corrections  (The 
State),  under  FGT's  blanket  certificate 
issued  in  Docket  No.  CP82-553-000 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  FGT  proposes  to 
construct,  own,  and  operate  a  new  tap, 
electronic  flow  measurement  (EFM) 
equipment  and  approximately  100  feet 
of  2-inch  connecting  pipeline  in  Union 
County,  Florida  to  deliver  natural  gas 
for  the  State  of  Florida  through  a  new 
meter  station  and  6.25  miles  of  4-inch 
non-jurisdictional  pipeline  constructed, 
owned,  and  operated  by  TECO  Peoples 
Gas  Inc.  (TECO).  FGT  asserts  that  the 
new  delivery  point  will  be  added  to  the 
existing  FTS-1  Ser\'ice  Agreement 


between  FGT  and  The  State  to  allow 
deliveries  of  natural  gas  to  TECO's  new 
meter  station. 

FGT  states  that  this  new  delivery 
point  will  not  increase  the  contractual 
gas  quantities  nor  increase  the  current 
certificated  level  of  service  under  the 
existing  FTS-1  Service  Agreements. 
FGT  estimates  the  total  cost  of  the 
proposed  construction  to  be 
approximately  S76,000,  inclusive  of  tax 
gross-up.  FGT  indicates  that  TECO  will 
reimburse  FGT  for  all  costs  directiv  and 
indirectly  incurred  by  FGT  for  the 
construction  of  the  new  delivery  point. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 
|FR  Doc  98-21683  Filed  8-12-98.  8  45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2680-039] 

Consumers  Energy  Company  and  the 
Detroit  Edison  Company;  Notice  of 
Availability  of  Final  Environmental 
Assessment 

August  7.  1998. 

A  final  environmental  assessment 
(FEA)  is  available  for  public  review.  The 
FEA  is  for  an  application  to  construct 
Lake  Michigan  angler  access  facilities  m 
Ottawa  County,  Michigan.  The  proposed 
action  involves  the  construction  of  a 
2,500-foot  boardwalk  and  31 -car  parking 
area,  at  the  Port  Sheldon  site,  near  the 
Town  of  West  Olive,  Michigan.  A  draft 
environmental  assessment  (DEA)  of  this 
application  and  Notice  of  Availability  of 
the  DEA  were  issued  bv  the  Commission 
on  September  22,  1997  The  FEA.  like 
the  DEA.  finds  that  approval  of  the 
proposed  action  would  not  constitute  a 
major  federal  action  significantly 
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affecting  the  quality  of  the  human 
environment. 

The  FEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  FEA  can  be  obtained  by 
calling  the  Commission's  Public 
Reference  room  at  (202)  208-1371. 
David  P.  Boergers, 
Secretary 

[FR  Doc  98-21682  Filed  8-12-98;  8:45  am] 
BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  4316-027  Colorado] 

Galloway,  Inc.;  Notice  of  Availability  of 
Environmental  Assessment 

.August  7.  1998. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  486. 
52  F.R.  47897),  the  Commission's  Office 
of  Hydropower  Licensing  has  reviewed 
the  license  surrender  application  for  the 
Blue  Valley  Ranch  Project,  No.  4316- 
027.  The  Blue  Valley  Ranch  Project  is 
located  on  the  Blue  River  in  Grand 
County,  Colorado.  The  license  is  being 
surrendered  because  the  licensee  has 
determined  that  it  is  not  feasible  to 
rehabilitate  the  project.  An 
Environmental  Assessment  (EA)  was 
prepared,  and  the  EA  finds  that 
surrendering  the  license  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Commission's  Reference 
and  Information  Center,  Room  2A,  888 
First  Street,  NE..  Washington,  DC  20426. 
For  further  information,  please  contact 
Ms.  Hillary  Berlin,  at  (202)  219-0038. 
David  P.  Boergers, 
Secretary 

[FR  Doc.  98-21681  Filed  8-12-98:  8:45  am) 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Meeting  on  Midwest  Electric 
Pricing  Issues 

August  7.  1998. 

Take  notice  that  members  of  the 
Federal  Energy  Regulatory  Commission 
(Commission)  will  meet  with  Midwest 


state  utility  commission  members  and 
officials  of  the  National  Association  of 
Regulatory  Utility  Commissioners  to 
discuss  pricing  issues  arising  from 
circumstances  that  existed  in  electric 
power  markets  in  the  Midwest  during 
the  last  week  of  )une,  1998. 

The  meeting  will  be  open  to  the 
public.  State  and  federal  commissioners 
and  their  representatives  will 
participate  in  the  discussion.  In 
addition,  the  Commission  expects  to 
hear  presentations  from  representatives 
of  the  Edison  Electric  Institute,  the 
American  Public  Power  Association,  the 
Electric  Power  Supply  Association,  the 
Electricity  Consumers  Resource 
Council,  and  the  National  Rural  Electric 
Cooperatives  Association.  A  transcript 
will  be  made  of  the  proceedings. 

The  meeting  will  be  held  from  9:00 
a.m.  until  12:00  noon  (CDT)  on  August 
14,  1998.  The  location  of  the  meeting 
will  be  the  Rosemont  Convention 
Center,  5555  North  River  Road, 
Rosemont,  Illinois  60018  (Phone:  (847) 
692-2220). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
jFR  Doc.  98-21684  Filed  8-12-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6144-1] 

Science  Advisory  Board,  Notification 
of  Public  Advisory  Committee 
Meetings 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92—463,  notification  is  hereby  given  that 
two  committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  times  noted 
are  Eastern  Time.  All  meetings  are  open 
to  the  public,  however,  due  to  limited 
space,  seating  at  meetings  will  be  on  a 
first-come  basis.  For  further  information 
concerning  specific  meetings,  please 
contact  the  individuals  listed  below. 
Documents  that  are  the  subject  of  SAB 
reviews  are  normally  available  from  the 
originating  EPA  office  and  are  not 
available  from  the  SAB  Office. 

1.  Integrated  Human  Exposure 
Committee  (IHEC) 

The  Integrated  Human  Exposure 
Committee  (IHEC)  of  the  Science 
Advisory  Board  (SAB)  will  meet  on 
Thursday,  September  3  and  Friday 


September  4,  1998,  beginning  no  earlier 
than  9  am  and  ending  no  later  than  5 
pm  on  each  day.  The  meeting  will  be 
held  at  the  Sheraton  City  Centre  Hotel 
at  1143  New  Hampshire  Avenue,  NW, 
Washington,  DC  20037.  The  hotel  is 
Metro  accessible.  For  directions,  please 
call  the  hotel  at  202-775-0800. 

Purpose — The  purpose  of  the  meeting 
is  to  review  the  methodologies  for  the 
Basic  Relative  Burden  Analysis 
Methodology  (BRBA),  the  Enhanced 
Relative  Burden  Analysis  Methodology 
(ERBA),  and  the  Cumulative  Outdoor 
Toxics  Concentration  and  Exposure 
Methodology  (COATCEM)  for  scientific 
merit. 

Charge — The  IHEC  has  been  asked  to 
respond  to  the  following  Charge 
questions  presented  in  the  document, 
Questions  for  the  Science  Advisory 
Board  on  the  Title  VI  Relative  Burden 
Analyses  and  the  Cumulative  Outdoor 
Air  Toxics  Concentration  and  Exposure 
Methodology,  referred  hereafter  as  "the 
review  document."  The  following 
charge  questions  are  from  the  review 
document  which  provides  the  necessary 
context  for  each  question.  Instructions 
for  obtaining  copies  of  the  review 
document  are  provided  below. 

I.  Regarding  the  Relative  Burden 
Analyses 

Charge  Question  itl:  The  Risk 
Screening  Environmental  Indicators 
(RSEI)  toxicity  weights  that  Office  of 
Pollution  Prevention  and  Toxics  (OPPT) 
developed  have  been  reviewed  and 
commented  upon  by  the  SAB  within  the 
past  year  (EPA-SAB-EEC-98-007).  OPPT 
has  addressed  the  major  concerns  of  the 
SAB  as  to  having  the  weights  ordered  on 
a  continuous  scale  directly  related  to 
their  toxicity  values  rather  than  in  order 
of  magnitude  "bins"  and  avoiding 
truncation  of  the  value  range.  The  use 
of  these  weights  for  the  specific  purpose 
of  doing  relative  burden  analyses  in  the 
way  outlined  in  the  review  document 
has  not  been  commented  upon  by  the 
SAB.  What  are  the  strengths  and 
weaknesses  of  this  approach,  which 
applies  the  toxicity  weights  to  a  number 
of  chemicals  released  into  the  air,  for 
the  purpose  of  developing  a  burden 
measure? 

Charge  Question  #2;  The  Basic 
Relative  Burden  Analysis  (BRBA) 
method  is  relatively  simple  and  may  not 
consider  important  parameters  such  as 
relative  proximity,  weather,  stack 
height.  Please  provide  comment  on  the 
strengths,  weaknesses,  and  utility  of  the 
"basic"  method  in  estimating  the 
distribution  of  burden  to  areas 
proximate  to  facilities  with  air 
emissions. 
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Charge  Question  U3:  The  Enhanced 
Relative  Burden  Analysis  (ERBA) 
method  was  an  extension  of  the  BRBA 
by  using  the  Industrial  Source 
Complex — Long  Term.  Version  2 
(ISCLT2),  a  standard  air  model,  to 
model  the  toxicity-weighted  air 
emissions  from  each  facility.  The 
toxicity-weighted  air  emissions  are 
modeled  as  if  they  were  one  "pseudo- 
chemical."  although  stack  and  fugitive 
emissions  were  treated  separately  for 
each  facility.  This  approach  has  been 
adopted  in  order  to  make  more 
manageable  the  screening  evaluation  of 
potentially  hundreds  of  chemicals  and 
multiple  sources.  Please  provide 
comment  on  the  utility  and  limitations 
of  modeling  several  chemicals 
simultaneously  as  one  pseudo-chemical 
with  the  model.  If  individual  chemical 
properties  would  make  this  modeling 
method  problematic,  which  classes  of 
air  release  chemicals  are  likely  to  need 
to  be  modeled  separately?  Within  the 
relatively  small  geographic  areas 
analyzed,  will  atmospheric  degradation 
play  a  major  factor  in  the  analysis? 
Charge  Question  »4:  In  the  ERBA 
method,  modeling  of  the  air  emissions 
was  truncated  at  2,  4.  or  6  miles.  For 
example,  in  the  4-mile  run.  burden  was 
added  to  census  blocks  within  4  miles 
from  each  facility,  but  not  beyond  that, 
and  correspondingly  for  the  2-  and  6- 
mile  runs.  Computationally,  the  number 
of  census  blocks  potentially  affected 
increases  dramatically  with  increasing 
radius  from  the  facility  and  the  burden 
values  drop  off  as  the  radius  increases. 
(For  example,  with  314  facilities  in 
Louisiana,  the  total  number  of  census 
block-facility  combinations  within  6 
miles  of  any  facility  was  over  300.000.) 
What  are  the  strengths  and  weaknesses 
of  limiting  the  modeling  to  a  certain 
radius  from  the  facility  for  the  purpose 
of  evaluating  burden,  and  specifically. 
2,  4,  or  6  miles? 

Charge  Question  tt5:  Please  provide 
comment  on  the  strengths  and 
weaknesses  of  the  ERBA  methods  for 
analyzing  the  relative  burdens  from 
airborne  emissions  from  nearby 
facilities  for  one  population  subgroup 
versus  another  in  populations  proximate 
to  fixed  air  emissions  sources? 

Charge  Question  U6:  The  average 
toxicity  weighted  concentration,  or 
burden,  for  each  census  block  has  been 
calculated.  Please  provide  comment  on 
the  strengths  and  weaknesses  of 
additional  information  which  can  be 
derived  from  the  BRBA  and  ERBA 
methods,  such  as  ranking  census  blocks 
in  the  state  or  smaller  geographic  area 
by  average  burden  value  or  comparing 
the  average  burden  in  blocks  near  one 
facility  to  those  near  another  for  the 


purpose  of  identifying  potential 
problem  areas. 

Charge  Question  #7;  What  are  the 
strengths  and  weaknesses  of  the  BRBA 
methodology  for  assessing  relative 
impacts  on  population  subgroups' 

Charge  Question  #8:  What  are  the 
strengths  and  weaknesses  of  the  ERBA 
methodology  assessing  relative  impacts 
on  population  subgroups? 

Charge  Question  #9.-  Please  provide 
comment  on  the  appropriateness  of  the 
review  document's  interpretation  of  the 
Relative  Burden  Ratio,  given  the 
methodology  and  data  used? 

Charge  Question  nW:  Please  provide 
comment  on  the  strengths  and 
weaknesses  of  the  ERBA  method  of 
estimating  general  risk  and  hazard 
numbers  from  concentration  burdens 
and  its  utility  for  screening  out  de 
minimis  burdens. 

II.  Regarding  the  Cumulative  Outdoor 
Air  Toxics  Concentration  and  Exposure 
Methodology  (COATCEM) 

Charge  Question  Xll:  The  ambient 
concentration  modeling  methodology 
associated  with  COATCEM  is  similar  to 
that  used  in  several  previous  studies 
conducted  bv  EPA  and  reviewed  by  the 
SAB  (e.g..  EPA-SAB-IHEC-96-O04; 
EPA-SAB-EEC-98-007).  Are  there  any 
assumptions  or  input  data  involved  in 
the  COATCEM  approach  which  would 
change  the  SAB's  earlier  judgements? 
Please  provide  comment  on  the 
strengths  and  weaknesses  of  the 
approach  for  assessing  concentrations 
for  the  disparate  impact  analysis  given 
the  large  number  of  sources  and 
chemicals  considered  in  the  analysis? 
Charge  Question  ffl2:  Please  provide 
comment  on  the  strengths  and 
weaknesses  of  the  COATCEM  method 
for:  (1)  evaluating  the  relative  burdens 
from  airborne  emissions  from  nearby 
facilities  for  one  group  versus  another  in 
a  population  proximate  to  fixed  air 
emissions  sources,  and  (2)  its  utility  in 
screening  out  de  minimis  burdens. 
Charge  Question  U13:  The  BRBA, 
ERBA.  and  COATCEM  approaches 
described  in  the  review  document  may 
be  applied  to  various  geographic  scales 
(e.g.,  national,  regional,  state,  basin, 
county,  place)  and  collections  of 
sources.  Given  the  inherent 
uncertainties  described  in  the  review 
document,  please  comment  on  how  the 
results  of  the  analysis  relate  to  the 
resolution  of  the  input  data,  the  var\ing 
geographic  scales,  and  numbers  of 
sources  being  analyzed. 

Charge  Question  m4:  Overall,  what 
are  the  other  major  uncertainties 
involved  in  using  the  BRBA.  ERBA.  and 
COATCEM  methods?  Are  there 
situations  where  these  methods  would 


have  to  be  modified  because  the  models 
or  approaches  used  are  not  suitable? 
What  research  or  improvements  in  the 
methodologies  would  be  most  helpful  to 
focus  upon  in  the  next  few  years' 

Background— TH\e  VI  of  the  Civil 
Rights  Act  of  1964  as  amended  (Title  VI) 
prohibits  recipients  of  Federal  financial 
assistance  (such  as  state  environmental 
departments)  from  discriminating  on  the 
basis  of  race,  color,  or  national  origin  in 
their  programs  or  activities.  Title  \'I 
requires  Federal  agencies  that  provide 
financial  assistance,  including  the 
Environmental  Protection  Agency 
(EPA),  to  ensure  that  recipients  of 
Federal  financial  assistance  do  not 
discriminate  on  the  basis  of  race,  color, 
or  national  origin.  Discrimination  can 
result  from  policies  and  practices  that 
are  neutral  on  their  face,  but  have  the 
effect  of  discriminating.  In  addition  to 
prohibiting  intentional  discrimination. 
EPA's  Title  VI  regulations  (40  CFR  part 
7)  prohibit  facially-neutral  policies  or 
practices  that  result  in  a  disparate 
adverse  impact,  unless  it  is  shown  that 
they  are  justified  and  that  there  is  no 
less  discriminatory  alternative 

Since  1993,  EPA  has  received  an 
increasing  number  of  Title  \'I 
complaints  that  allege  violations  of 
EPAs  discriminatory  effects  regulations 
from  the  issuance  of  pollution  control 
permits  by  EPA  recipients.  EPA's  Office 
of  Civil  Rights  (OCR)  currently  has  15 
open  investigations,  as  well  as  12 
awaiting  processing,  of  complaints 
which  allege  discriminatory  effects  of 
permitting  decisions.  On  February  5. 
1998,  EPA  released  its  Interim  Guidance 
for  Investigating  Title  VI  .■\dministrative 
Complaints  Challenging  Permits  (Title 
VI  Interim  Guidance)  which  is  an 
internal  guidance  document  that 
describes  how  OCR  will  process  these 
types  of  complaints.  Generally,  Title  VI 
complaints  are  subject  to  the  following 
process:  (1)  initial  finding  of  disparate 
impact,  (2)  presentation  of  rebuttal 
evidence,  (3)  identification  of  legitimate 
justifications,  and  (4)  identification  of 
less  discriminatory  alternatives.  EPA  is 
currently  focused  on  developing  sound 
methods  for  establishing  the  first 
element  of  this  process — the  initial 
finding  of  disparate  impact.  OCR  is 
interested  in  developing  tools  that  can 
be  used  repeatedly  with  some  ease  so 
that  ultimately  they  may  be  used  by 
recipients  and  others  as  a  means  of 
identifying  potential  Title  VI  disparate 
impacts  in  the  context  of  individual 
permit  decisions. 

The  investigation  and  resolution  of 
Title  VI  c:omplaints  rega.-ding  potential 
discriminatory  effects  ot  environmental 
permitting  decisions  is  precedent- 
setting  and  may  have  implications  on 


43396 


Federal  Register/ Vol.  63.  No.  156 /Thursday.  August  13,  1998 /Notices 


how  recipient  agencies  implement  their 
environmental  permitting  programs  to 
ensure  no  person  is  discriminated 
against  based  on  race,  color,  or  national 
origin.  As  a  result,  the  issue  of  how  to 
measure  disparate  adverse  impacts  from 
permitted  facilities  has  had  high 
visibility  in  the  news  media,  as  well  as 
generated  interest  and  debate  within  the 
industrial,  state/local  government,  and 
environmental  justice  communities. 

Far  Further  Information — Copies  of 
the  review  document  and  relevant 
background  materials  are  not  available 
from  the  SAB  Staff.  Single  copies  of 
these  documents  may  be  obtained  from 
Ms.  Jahleezah  Eskew  by  telephone  (202) 
260-0507,  by  fax  (202)  260-4580  or  via 
E-mail  at:  eskew.jahleezah@epa.gov. 
The  review  document  can  also  be 
obtained  from  the  Internet  at  http:// 
vvww.epa.gov/sab.  Technical  questions 
on  these  materials  should  be  directed  to 
Mr.  Loren  Hall  bv  telephone  at  (202) 
260-3931  or  via  E-mail  at 
hall.loren@epa.gov. 

Copies  of  SAB  referenced  reports  (e.g., 
EPA-SAB-IHEC-98-004)  may  be 
obtained  from  the  SAB  staff  at  the 
address  listed  at  the  end  of  this  notice. 

The  SAB  has  reserved  a  portion  of  its 
agenda  in  order  to  receive  public 
comments  on  the  scientific/technical 
issues  associated  with  the 
disproportionate  impact  methodologies 
being  reviewed  by  the  IHEC.  Comments 
on  other  matters  reflect  legitimate 
concerns  but  are  not  appropriate  for  this 
technical  forum.  Each  individual 
speaker  will  be  allotted  five  minutes  for 
his/her  presentation.  Arrangements  can 
be  made  for  coordinated  presentations 
from  groups  of  speakers  by  contacting 
Ms.  Roslyn  Edson,  Designated  Federal 
Officer  for  the  IHEC.  Anyone  wishing  to 
make  a  brief  oral  presentation  at  the 
meeting  must  contact  Ms.  Edson,  in 
writing,  no  later  than  5:00  p.m.  Eastern 
Daylight  Time  on  August  25,  1998,  at 
USEPA  Science  Advisory  Board  (1400), 
401  M  Street,  SVV,  Washington.  DC 
20460,  by  fax  (202)  260-7118,  or  via  E- 
mail  at  edson.roslyn@epa.gov  tc  request 
time  on  the  agenda.  The  request  should 
identify  the  name  of  the  individual  who 
will  make  the  presentation,  the 
organization  he/she  will  represent  (if 
any),  and  an  outline  of  the  issues  to  be 
addressed.  In  the  event  that  the  number 
of  requests  exceed  the  time  available  for 
oral  comments,  requests  will  be  granted 
on  the  time  of  receipt  in  the  SAB  Office. 
All  written  comments  will  be  accepted 
and  provided  to  the  IHEC  Panel. 

Oral,  as  well  as  written,  commenters 
are  expected  to  send  twenty  (20)  copies 
of  their  written  comments  to  Ms.  Edson 
by  August  26,  so  that  they  can  be 
provided  to  and  considered  by 


individual  IHEC  Members  and 
Consultants  prior  to  the  public  meeting. 
In  order  to  be  most  effective,  oral  public 
comments  at  the  meeting  should 
highlight,  but  not  duplicate,  written 
comments. 

2.  Executive  Committee  (EC) 

The  Science  Advisory  Board's  (SAB) 
Executive  Committee  will  conduct  a 
public  teleconference  meeting  on 
Friday,  September  11,  1998,  between 
the  hours  of  2  pm  and  4  pm,  Eastern 
Time.  The  meeting  will  be  coordinated 
through  a  conference  call  connection  in 
the  Science  Advisory  Board  Conference 
Room,  Room  3709M.  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SVV,  Washington,  DC  20460. 
The  public  is  welcome  to  attend  the 
meeting  physically  or  through  a 
telephonic  link.  Additional  instructions 
about  how  to  participate  in  the 
conference  call  can  be  obtained  by 
calling  Ms.  Priscilla  Tillery-Gadson  at 
(202)  260-4126  by  September  4,  1998. 

In  this  meeting  the  Executive 
Committee  plans  to  review  drafts  from 
several  of  its  Committees.  These 
anticipated  drafts  include: 

(a)  Environmental  Economics 
Advisory  Committee's  Advisory  of  the 
Economic  Research  Topics 

(b)  EC  Models  Subcommittee's 
Review  of  TRIM.FaTE  Model 

(c)  Drinking  Water  Committee's 
Review  of  National  Containment 
Occurance  Database. 

(d)  EC  Residual  Risk  Subcommittee's 
Review  of  the  Agency's  Residual  Risk 
Report  to  Congress. 

For  Further  Information — Any 
member  of  the  public  wishing  fiarther 
information  concerning  the  meeting  or 
wishing  to  submit  comments  should 
contact  Dr.  Donald  G.  Barnes, 
Designated  Federal  Officer  for  the 
Executive  Committee.  Science  Advisory 
Board  (1400),  U.S.  Environmental 
Protection  Agency,  Washington  DC 
20460;  telephone'(202)  260-4126;  FAX 
(202)  260-9232;  and  via  E-Mail  at: 
barnes.don@epa.gov.  Copies  of  the 
relevant  documents  are  available  from 
the  same  source.  Draft  documents  will 
also  be  available  on  the  SAB  Website 
(http:///www. epa.gov/sab)  at  least  one 
week  prior  to  the  meeting. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  repeat  previously 
submitted  oral  or  written  statements.  In 
general,  each  individual  or  group 
making  an  oral  presentation  will  be 
limited  to  a  total  time  often  minutes. 
This  time  may  be  reduced  at  the 


discretion  of  the  SAB,  depending  on 
meeting  circumstances.  Oral 
presentations  at  teleconferences  will 
normally  be  limited  to  three  minutes  per 
speaker  or  organization.  Written 
comments  (at  least  35  copies)  received 
in  the  SAB  Staff  Office  sufficiently  prior 
to  a  meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments,  which  may  of  any  length, 
may  be  provided  to  the  relevant 
committee  or  subcommittee  up  until  the 
time  of  the  meeting. 

The  Science  Advisory  Board 

Information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  in  The 
FY1997  Annual  Report  of  the  Staff 
Director  which  is  available  from  the 
SAB  Committee  Evaluation  and  Support 
Staff  (CESS)  by  contacting  US  EPA, 
Science  Advisory  Board  (1400), 
Attention:  CESS.  401  M  Street,  SW. 
Washington,  DC  20460  or  via  fax  (202) 
260-1889.  Additional  information 
concerning  the  SAB  can  be  found  on  the 
SAB  Home  Page  at:  http:// 
www.epa.gov/sab. 

Copies  of  SAB  prepared  final  reports 
mentioned  in  this  Federal  Register 

Notice  may  be  obtained  immediately 
from  the  SAB  Home  Page  or  by  mail/fax 
from  the  SAB's  Committee  Evaluation 
and  Support  Staff  at  (202)  260-4126,  or 
via  fax  at  (202)  260-1889.  Please 
provide  the  SAB  report  number  when 
making  a  request. 

Meeting  Access 

Individuals  requiring  special 
accommodation  at  SAB  meetings, 
including  wheelchair  access,  should 
contact  the  appropriate  DFO  at  least  five 
business  days  prior  to  the  meeting  so 
that  appropriate  arrangements  can  be 
made. 

Dated:  August  8,  1998. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
(FR  Doc.  98-21705  Filed  8-12-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6143-8] 

Notice  of  Proposed  Administrative 
Settlement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i),  notification  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Cleve  Reber  Superfund 
Site,  Ascension  Parish,  Louisiana  with 
the  following  settling  parties: 

Vulcan  Materials  Company, 
Uniroyal  Chemical  Company,  Inc.. 
Monochem  Inc., 
Novartis  Crop  Protection,  (as  successor 

to  Ciba-Geigy  Corporation), 
Rhone-Poulenc,  Inc., 

The  settlement  require  the  settling 
parties  to  pay  a  total  of  $360,000  as 
payment  of  past  response  and  certain 
future  costs  to  the  Hazardous 
Substances  Superfund.  The  settlement 
includes  a  covenant  not  to  sue  pursuant 
to  Section  107  of  CERCLA,  42  U.S.C. 
9607. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  document,  the 
Agency  will  receive  written  comments 
relating  to  the  settlement.  The  Agency 
will  consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  1445  Ross  Avenue,  Dallas. 
Texas,  75202-2733. 

DATES:  Comments  must  be  submitted  on 
or  before  September  14,  1998. 
ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlements  are  available 
for  public  inspection  at  1445  Ross 
Avenue,  Dallas,  Texas,  75202-2733.  A 
copy  of  the  proposed  settlement  may  be 
obtained  from  Carl  Bolden,  1445  Ross 
Avenue,  Dallas,  Texas,  75202-2733  at 
(214)  665-6713.  Comments  should 
reference  the  Cleve  Reber  Superfund 
Site,  Ascension  Parish,  Louisiana  and 
EPA  Docket  Number  6-30-98,  and 
should  be  addressed  to  Carl  Bolden  at 
the  address  listed  above. 


FOR  FURTHER  INFORMATION  CONTACT: 

James  Costello,  1445  Ross  Avenue, 
Dallas,  Texas,  75202-2733  at  (214)  665- 
8045. 

Dated:  August  5.  1998. 
Myron  O.  Knudson,  P.E., 

Acting  Regional  Administrator.  Region  6. 
|FR  Doc.  98-21674  Filed  8-12-98;  8:45  am] 

BILUNG  CODE  86aO-S0-P 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

AGENCY:  Federal  Election  Commission. 

DATE  AND  TIME:  Tuesday,  August  18, 

1998  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 

D.C. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Complicance  matters  pursuant  to  2 
U.S.C.  §437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §  437g,  §  438(b).  and  Title  26. 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 

DATE  AND  TIME:  Thursday.  August  20. 
1998,  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C.  (ninth  floor), 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1998-16:  Restoring 
the  American  Dream  by  counsel,  James 
Bopp, 

Final  Rules — Electronic  Filing  by 
Presidential  Campaigns  that  Qualify 
Under  Title  26  for  Federal  Funding. 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer,  Telephone 
(202) 694-1220. 
Marjorie  W.  Emmons, 

Secretary  of  the  Commission 

|FR  Doc.  98-21778  Filed  8-10-98:  4:18  pm] 

BILLING  CODE  671 5-01 -M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Board  of  Visitors  for  the 
National  Fire  Academy 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


ACTION:  Notice  of  open  meetmg. 

SUMMARY:  In  accordance  with  section  10 
(a)  (2)  of  the  Federal  Advisor)' 
Committee  Act,  5  U.S.C.  App.  2,  FEMA 
announces  the  following  committee 
meeting: 

Name:  Board  of  Visitors  for  the 
National  Fire  Academy. 

Dates  of  Meeting:  October  4-6,  1998, 

Place:  Building  J.  Room  264.  National 
Emergency  Training  Center, 
Emmitsburg,  Maryland. 

Time:  October  4.  1998.  10:30  a.m- 
9:00  p.m.;  October  5,  1998.  8:30  a.m.- 
5:00  p.m.;  October  6.  1998.  8:30  a.m- 
5:00  p.m. 

Proposed/^gendo.  October  4,  1998. 
Attend  National  Fallen  Firefighters 
Memorial  Ceremony  and  Begin  Review 
National  Fire  Academy  Program 
Activities.  October  5-6,  1998,  Review 
National  Fire  Academy  Program 
Activities  and  Prepare  1998  ■A.nnual 
Report. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  with 
seating  available  on  a  first-come,  first- 
served  basis.  Members  of  the  general 
public  who  plan  to  attend  the  meeting 
should  contact  the  Office  of  the 
Superintendent,  National  Fire  Academy, 
U.S.  Fire  Administration,  16825  South 
Seton  Avenue,  Emmitsburg,  .MD  21727, 
(301)  447-1117,  on  or  before  September 
25,  1998. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  a\ailable  for 
public  viewing  in  the  Office  of  the 
Administrator,  U.S.  Fire 
Administration.  Federal  Emergency 
.Management  Agency,  Emmitsburg, 
Maryland  21727.  Copies  of  the  minutes 
will  be  available  upon  request  within  60 
days  after  the  meeting. 

Dated  .August  6,  1998 
Carrye  B,  Brown.  — 

US  Fire  Administrator 

[FR  Doc  98-21739  Filed  8-12-98.  8:45  am] 

BILUNG  CODE  671»-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Technical  Mapping 
Advisory  Council 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA), 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  i?  10(a)(2) 
of  the  Federal  Advisory  Committee  .\c\. 
5  U.S,C,  App,  1,  the  Federal  Emergency 
Management  Agency  g'ves  notice  that 
the  following  meeting  will  be  held 

Same:  Technical  Mapping  .^dx  isorv 
Council. 
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Date  of  Meeting:  August  17-18,  1998. 

Place:  U.S.  Geological  Survey.  807 
National  Center,  Reston.  Virginia. 

Time:  8:30  a.m.  to  5.00  p.m..  both 
days. 

Proposed  Agenda: 

1.  Call  to  order. 

2.  Announcements. 

3.  Action  on  minutes  of  previous  2 
meetings. 

4.  Presentation  by  USGS  about  digital 
orthophoto  quadrangle  maps,  stream 
gaging  networks,  and  methodologies  for 
updating  flood  inundation  maps 
efficiently. 

.5.  Update  on  FEMA's  Map 
Modernization  Program. 

6.  Discuss  recommendations  for  use  of 
future  conditions  hydrology. 

7.  Discuss  recommendations  for  base 
maps. 

8.  Report  on  elevation  certificate. 

9.  Di.scussion  of  1998  Annual  Report. 

10.  Adjournment. 

Status:  This  meeting  is  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Michael  K.  Buckley.  P.E.,  Federal 
Emergency  Management  Agencv,  .500  C 
Street  SVV.,  room  421,  Washington,  DC 
20472,  telephone  (202) 646-2756  or  bv 
facsimile  at  (202)  646-i596. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  the  public  with 
limited  seating  available  on  a  first-come, 
first-served  basis.  Members  of  the 
general  public  who  plan  to  attend  the 
meeting  should  contact  Sally  Magee, 
Federal  Emergency  Management 
Agency,  500  C  Street  SVV.,  room  444, 
Washington,  DC  20472,  telephone  (202) 
646-8242  or  by  facsimile  at  (202)  646- 
4596  on  or  before  August  12,  1998. 

Minutes  of  the  meeting  will  he 
prepared  and  will  be  available  upon 
request  30  days  after  they  have  been 
approved  by  the  next  Technical 
Mapping  Advisory  Council  meeting. 

DatPii:  .August  7.  1998. 
Michael  (.  Armstrong, 
Associate  Director  for  Mitigation. 
IFR  Doc.  98-21740  Filed  8-12-98;  8:45  am! 

BILUNG  CODE  S7ia-04-P 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Supply  Service;  Solicitation  of 
Third  Party  Logistics  Services  for 
Freight  Shipment  Test  Pilot  Project; 
Correction 

agency:  Federal  Supply  Service.  GSA. 
ACTION:  Notice  of  proposed  solicitation 
for  comment;  correction. 

SUMMARY:  The  General  Services 
Administration  published  a  document 


in  the  Federal  Register  of  August  7, 
1998  (63  FR  42402)  (FR  Doc.  98-21131), 
concerning  a  request  for  comments  on 
the  solicitation  of  third  party  logistics 
services  for  a  freight  shipment  test  pilot 
project.  The  document  contained  an 
incorrect  telephone  number  in  the  FOR 
FURTHER  INFORMATION  CONTACT 
paragraph  printed  in  the  third  column 
of  page  42402.  The  corrected  telephone 
number  is  as  set  forth  below  in  the  FOR 
FURTHER  INFORMATION  CONTACT 
paragraph. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Patricia  Walker,  Contract 
Management  Division  (4FQ-P),  401 
West  Peachtree  Street,  NW.  Suite  2600, 
Atlanta,  GA  30365,  Telephone  No.  404- 
331-3059. 

Dated:  .August  7,  1998. 
Richard  M,  HoE&nan, 

Senior  Program  Expert.  Transportation 
Management  Division. 

!FR  Doc.  98-21666  Filed  8-12-98;  8:45  am] 

BILLING  CODE  6820-24-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Request  for  Nominations  for  Members 
of  the  Secretary's  Advisory  Committee 
on  Genetic  Testing 

agency:  Office  of  the  Secretary,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (DHHS)  is  soliciting 
nominations  for  qualified  individuals  to 
serve  on  the  Secretary's  Advisory 
Committee  on  Genetic  Testing  (SACGT). 
DATES:  Nomination  packages  should  be 
submitted  to  Sarah  Carr,  Executive 
Secretary,  SACGT,  Office  of  Science 
Policy,  National  Institutes  of  Health, 
9000  Rockville  Pike,  Building  1,  Room 
218,  Bethesda,  Maryland  20892,  by 
August  31,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Carr,  Executive  Secretary, 
SACGT,  Office  of  Science  Policy, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  1,  Room  218, 
Bethesda,  Maryland  20892.  Tel  301- 
496-1454. 

SUPPLEMENTARY  INFORMATION:  The 
SACGT  was  established  June  10,  1998 
pursuant  to  the  Federal  Advisory 
Committee  Act,  as  amended  (5  U.S.C. 
Appendix  2).  The  SACGT  will  provide 
advice  and  make  recommendations  to 
the  Secretary  through  the  Assistant 
Secretary  for  Health  on  all  aspects  of  the 
development  and  use  of  genetic  tests. 
The  scope  of  the  Committee's  charge 


includes  recommending  policies  and 
procedures  for  the  safe  and  effective 
incorporation  of  genetic  technologies 
into  health  care;  assessing  the 
effectiveness  of  existing  and  future 
measures  for  oversight  of  genetic  tests; 
and  identifying  research  needs  related 
to  the  Committee's  purview.  The 
decision  to  establish  the  SACGT  is 
responsive  to  the  recommendations  of 
two  prior  advisory  groups 
commissioned  jointly  by  the  National 
Institutes  of  Health  (NIH)  and  the 
Department  of  Energy  (DOE)  for  the 
Human  Genome  Project.  The  groups 
were  the  Task  Force  on  Genetic  Testing 
and  the  Joint  NIH/DOE  Committee  to 
Evaluate  the  Ethnical,  Legal,  and  Social 
Implications  Program  of  the  Human 
Genome  Project. 

Nominations 

The  SACGT's  eleven  non- 
governmental members  and  chair  will 
be  selected  by  the  Secretary,  or 
designee,  from  the  fields  oogenetic 
testing,  medical  genetics,  genetic 
counseling,  ethics,  law.  primary  health 
care,  public  health,  clinical  laboratory 
management,  diagnostic  technology, 
psychology,  social  sciences,  and  other 
relevant  disciplines.  At  least  one 
member  will  be  specifically  selected  for 
knowledge/expertise  as  a  patient/ 
consumer  advocate.  To  ensure 
coordination  with  existing  committees 
of  relevance,  at  least  one  member  of  the 
SACGT  will  be  a  current  member  of  the 
Clinical  Laboratory  Improvement 
Advisory  Committee,  and  at  least  one 
will  be  a  current  member  of  the  Medical 
Devices  Advisory  Committee.  SACGT 
members  shall  be  invited  to  serve  for 
overlapping  terms  of  up  to  four  years; 
terms  of  more  than  two  years  are 
contingent  upon  the  renewal  of  the 
Committee  by  appropriate  action  prior 
to  its  termination. 

Information  Required 

Individuals  and  organizations 
interested  in  submitting  a  nomination  or 
nominations,  should  submit  a 
nomination  package  that  includes  the 
following  information  for  each  nominee: 
(1)  a  letter  of  nomination  stating  the 
name,  affiliation,  and  contact 
information  for  the  nominee,  the  basis 
for  the  nomination  (i.e.,  what  specific 
attributes  recommends  him/her  for 
service  in  this  capacity),  and  the 
category  of  expertise  the  nominee  would 
fulfill;  (2)  the  name,  return  address,  and 
daytime  telephone  number  at  which  the 
nominator  can  be  contacted;  and  (3)  a 
biographical  sketch  of  the  nominee  and 
a  copy  of  his  or  her  curriculum  vitae. 

All  nomination  information  for  a 
nominee  must  be  provided  in  a 
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complete  single  package.  Incomplete 
nominations  cannot  be  considered.  The 
nomination  letter  must  bear  an  original 
signature;  facsimile  transmissions  or 
copies  cannot  be  accepted. 

Dated:  July  31.  1998. 
David  Satcher, 

Assistant  Secretary  for  Health  and  Surgeon 
General. 

|FR  Doc.  98-21788  Filed  8-12-98;  8:45  am] 

BILUNG  CODE  4160-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  to  the  Director, 
National  Center  for  Environmental 
Health:  Notice  of  Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6,  1972,  that  the 
Advisory  Committee  to  the  Director, 
National  Center  for  Environmental 
Health  (ACD,  NCEH),  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Department  of  Health  and  Human 
Services,  has  been  renewed  for  a  2-year 
period  beginning  August  2,  1998, 
through  August  2,  2000. 

For  further  information,  contact 
Marilyn  R.  DiSirio,  Executive  Secretary, 
ACD,  NCEH;  CDC,  4770  Buford 
Highway,  NE,  (M/S  F-29),  Atlanta, 
Georgia  39341-3742,  telephone  770/ 
488-7020  or  fax  770/488-7024. 

Dated:  August  7,  1998. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(PR  Doc.  98-21712  Filed  8-12-98;  8:45  am) 

BILUNG  CODE  4861-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  Announces  the 
Following  Meeting 

Name:  Scaffolding  as  an  Anchorage 
Point  for  Fall-Arrest  Systems. 


Time  and  date:  8:30  a.m. -6  p.m., 
September  22,  1998. 

Place:  Pittsburgh  Airport  Marriott. 
Coraopolis,  Finley  and  Moore  Rooms. 
100  Aten  Road,  Coraopolis, 
Pennsylvania  15108. 

Status:  Open  to  the  public,  limited 
only  by  space  available.  The  meeting 
room  accommodates  approximatelv  100 
people,  seating  will  be  limited  to 
approximately  70  people. 

Purpose:  To  request  public  assistance 
in  identifying  useful,  practical  research 
design  concepts  to  aid  in  determining 
under  what  conditions,  if  anv, 
scaffolding  can  be  used  as  a  safe 
anchorage  point  for  fall-arrest  systems 
during  erection  and  dismantling. 

NIOSH  is  developing  a  research  plan 
to  investigate  the  use  of  scaffolding  as 
a  fall  protection  anchorage  during 
scaffold  erection  and  dismantling.  This 
research  will  aid  in  determining  under 
what  circumstances,  if  any.  it  is 
advisable  to  use  scaffolding  as  a  fall 
protection  anchorage.  NIOSH  is  seeking 
individual  input  from  scaffold  and  fall 
protection  equipment  manufacturers, 
scaffold  erectors  and  users,  regulatory 
agencies,  and  others  on  factors  to  be 
considered  during  the  design  of  the 
research  protocol. 

The  research  will  provide  the  public 
with  information  on  the  stability  of 
scaffolding  and  the  forces  applied  to 
scaffolding  as  a  fall  is  arrested,  for  the 
cases  tested.  NIOSH  researchers 
recognize  that  not  all  scaffold  types  and 
configurations,  fall  protection 
equipment,  anchorage  types  and 
locations,  and  fall  scenarios  can  be 
tested  at  one  time.  The  research  plan 
currently  being  developed  will  evaluate 
specific  cases.  It  is  anticipated  that 
continuing  research  will  evaluate 
additional  cases.  To  make  the  research 
results  as  useful  as  possible,  NIOSH 
researchers  want  to  consider  scaffold 
types  and  configurations,  fall  protection 
equipment,  anchorage  types  and 
locations,  and  fall  scenarios,  that  are  or 
could  be  representative  of  practical 
scaffold  use  and  any  other  input  offered 
by  the  public  that  could  improve  the 
design  of  this  research. 

Contact  person  for  additional 
information:  Karl  Snyder,  NIOSH,  CDC, 
M/S  P119,  1095  VVillowdale  Road, 
Morgantown,  West  Virginia  26505, 
telephone  304/285-5898. 


Dated:  August  b.  199H 
Carolyn  ].  Russell. 

Director.  Management  Analysis  and  Sendees 
Office.  Centers  for  Disease  Control  and 
Prevention  ICDCl. 
IFR  Doc.  98-21711  Filed  8-12-98.  845  ami 

BILUNG  CODE  4160-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Project 

Title:  Developmental  Disabilities 
Council  Program  Performance  Report. 

OM5  .Vo.  0980-0172. 

Description:  This  information 
collection  is  a  reporting  bv 
Developmental  Disabilities  Council  (DD 
Council)  programs  in  each  State.  Using 
this  reporting  format,  the  DD  Councils 
describe  their  program  performance 
against  a  backdrop  of  State  trends 
during  the  previous  fiscal  vear  in  the 
pursuit  of  their  effort  under  Part  B  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  (42  U.S.C,  6000 
et  seq.)  to  promote  systems  change  in 
service  systems  for  persons  with 
developmental  disabilities.  This 
program  performance  report  (PPR)  is 
required  by  Section  107(a)  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  (42  L'.S.C.  6000 
et  seq  ]. 

The  PPR  is  submitted  by  each  DD 
Council  to  the  Department  of  Health  and 
Human  Ser%'ices,  which  use  the  data  in 
the  PPR  to  develop  an  annual  report  to 
President,  the  Congress,  and  the 
National  Council  on  Disabilitv.  as 
required  by  Section  107(c)  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  (42  U.S.C.  6000 
et  seq.).  Additionally,  the  data  in  the 
reports  will  provide  the  Department 
with  an  overview  for  good  management 
of  the  program,  and  will  enable  the 
Department  to  respond  to  Congressional 
requests. 

Respondents:  State,  Local  or  Tribal 
Government. 
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Annual  Burden  Estimates 


Instrument 

Number  of 
Number  of        responses 
respondents         per  re- 
spondent 

Average 

burden 

hours  per 

response 

Total  bur- 
den hours 

DD  Council  Program  Performance  Report 

55                      1 

44 

2,420 

Estimated  Total  Annual  Burden 
Hours:  2.420. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 

Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade,  S.VV.,  Washington,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  otthe 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  August  10.  1998. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 

[FR  Doc  98-21787  Filed  8-12-98;  8:45  ami 

BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98D-0389] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Notification  of  a 
Health  Claim  or  a  Nutrient  Content 
Claim  Based  on  an  Authoritative 
Statement 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995. 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  submission  of  notifications  of  health 
claims  or  nutrient  content  claims  based 
on  authoritative  statements  of  scientific 
bodies.  This  action  is  in  response  to 
provisions  of  the  FDA  Modernization 
Act  of  1997  (FDAMA).  In  the  Federal 
Register  of  August  6,  1998  (63  FR 
42053),  FDA  published  a  notice 
announcing  OMB's  approval  of  this 
collection  of  information  (OMB  control 
number  0910 — 0374).  Since  this  was  an 
emergency  approval  that  expires  on 
November  30,  1998.  FDA  is  following 
the  normal  PRA  clearance  procedures 
by  issuing  this  notice. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  October  13, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  Rockville.  MD 
20852.  All  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 


FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Schlosburg,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Notification  of  a  Health  Claim  or  a 
Nutrient  Content  Claim  Based  on  an 
Authoritative  Statement  (OMB  Control 
Number  0910-0347— Extension) 

Section  403(r)(2)(G)  and  (r)(3)(C)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  343(r)(2)(G)  and 
(r)(3)(C)),  as  amended  by  FDAMA, 
provides  that  a  food  producer  may 
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market  a  food  product  whose  label  bears 
a  nutrient  content  claim  or  a  health 
claim  that  is  based  on  an  authoritative 
statement  of  a  scientific  body  of  the 
Federal  Government  or  the  National 
Academy  of  Sciences.  Under  these 
sections  of  the  act,  a  food  producer  that 
intends  to  use  such  a  claim  must  submit 
a  notification  of  its  intention  to  use  the 
claim  120  days  before  it  begins 
marketing. 


In  the  Federal  Register  of  June  11, 
1998  (63  FR  32102),  FDA  announced  the 
availability  of  a  guidance  entitled 
"Guidance  for  Industry:  Notification  of 
a  Health  Claim  or  Nutrient  Content 
Claim  Based  on  an  Authoritative 
Statement  of  a  Scientific  Body."  The 
guidance  provides  the  agency's 
interpretation  of  terms  central  to  the 
submission  of  a  notification  and  the 
agency's  views  on  the  information  that 


should  be  included  in  a  notification.  In 
addition  to  the  information  specifically 
required  by  the  act  to  be  in  such 
notifications,  the  guidance  states  that 
the  notifications  should  also  contain 
information  on  analvtical  methodologv 
for  the  nutrient  that  is  the  subject  of  a 
claim  based  on  an  authoritative 
statement. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.—  Estimated  Annual  Reporting  Burden' 


Guidance  for  Notifications 


No.  of 
Respondents 


12 


Annual 

Frequency  per 

Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


60 


60 


^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  this  collection  of  information 


The  agency  believes  that  this 
guidance  will  enable  food  producers  to 
meet  the  criteria  for  notifications  that 
are  established  in  section  403(r)(2KG) 
and  (r)(3)(C)  of  the  act  during  the 
interim  period  while  the  agency  is 
initiating  notice-and-comment 
rulemaking  in  this  matter.  FDA  intends 
to  review  the  notifications  it  receives  to 
ensure  that  they  comply  with  the 
criteria  established  for  them  by  the  act. 

These  estimates  are  based  on  FDA's 
experience  with  health  claims  and 
nutrient  content  claims  and  with  other 
similar  notification  procedures  that  fall 
under  its  jurisdiction.  Because  the 
claims  are  based  on  authoritative 
statements  of  certain  scientific  bodies  of 
the  Federal  Government  or  the  National 
Academy  of  Sciences  or  one  of  its 
subdivisions,  FDA  believes  that  the 
information  submitted  with  a 
notification  will  be  either  provided  as 
part  of  the  authoritative  statement  or 
readily  available  to  firms  wishing  to 
make  claims. 

The  hour  burden  estimates  contained 
in  Table  1  of  this  document  are  for  the 
information  collection  requests  in  the 
guidance  only  and  do  not  include 
statutory  requirements  specifically 
mandated  by  the  act. 

Dated:  Augusts,  1998. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  98-21796  Filed  8-12-98;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Joint  Meeting  of  the  Hematology  and 
Pathology  Devices  Panel  andthe 
Immunology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee; 
Notice  of  Meeting 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

iVame  of  Committee:  Joint  meeting  of 
the  Hematology  and  Pathology  Devices 
Panel  and  the  Immunology  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatorv'  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  September  4,  1998,  9:30  a.m.  to 
5  p.m. 

Location:  Corporate  Bldg.,  conference 
room  020B,  9200  Corporate  Blvd., 
Rockville,  MD. 

Contact  Person:  Veronica  J.  Calvin, 
Center  for  Devices  and  Radiological 
Health  (HFZ09440),  Food  and  Drug 
Administration,  2098  Gaither  Rd., 
Rockville,  MD  20850,  30109594091243, 
or  FDA  Advison,'  Committee 
Information  Line,  10980009741098138 
(30109443090572  in  the  Washington. 


DC  area),  code  12515.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  The  committee  will  discuss. 
make  recommendations,  and  vote  on  a 
premarket  approval  application  (PMA) 
for  an  immunohistochemical  device 
indicated  for  the  detection  of  HER2 
overexpression  in  breast  cancers. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  August  21.  1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  9:45 
a.m.  and  10:15  a.m.  Near  the  end  of  the 
committee  deliberations,  a  30-minute 
open  public  session  will  be  conducted 
for  interested  persons  to  address  issues 
specific  to  the  submission  or  topic 
before  the  committee.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  August  21,  1998,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation- 
Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2).       * 

Dated:  .August  6.  1998. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations 

[FR  Doc.  98-21736  Filed  8-12-98.  8  45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97D-0 153] 

Guidance  on  Accidental  Radioactive 
Contamination  of  Human  Food  and 
Animal  Feeds:  Recommendations  for 
State  and  Local  Agencies;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availahlHty  of  a  guidance  entitled 
"Accidental  Radioactive  Contamination 
of  Human  Food  and  Animal  Feeds: 
Recommendations  to  State  and  Local 
Agencies."  This  guidance  will  replace 
the  "Accidental  Radioactive 
Contamination  of  Human  Foods  and 
Animal  Feeds:  Recommendations  to 
State  and  Local  Agencies"  issued  in 
1982  to  State  and  local  agencies 
responsible  for  taking  protective  actions 
in  the  event  that  an  incident  causes  the 
contamination  of  human  food  or  animal 
feeds.  FDA  has  a  responsibility  to  issue 
guidance  on  planning  actions  for 
evaluating  and  preventing 
contamination  of  human  food  and 
animal  feeds  and  on  the  control  and  use 
of  these  products  should  they  become 
contaminated. 

DATES:  Written  comments  may  be 
submitted  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
guidance  entitled  "Accidental 
Radioactive  Contamination  of  Human 
Food  and  Animal  Feeds: 
Recommendation  for  State  and  Local 
Agencies"  to  the  Division  of  Small 
Manufacturers  Assistance.  Center  for 
Devices  and  Radiological  Health  (HFZ- 
220),  Food  and  Drug  Administration. 
1350  Piccard  Dr.,  Rockville,  MD  20850. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301-443- 
8818.  Submit  written  comments  on  the 
guidance  to  the  contact  person  listed 
below.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  guidance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  L.  Thompson,  Center  for  Devices 
and  Radiological  Health  {HFZ-240). 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville.  MD  20850.  301- 
827-0012. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

Recommendations  on  accidental 
radioactive  contamination  of  human 


food  and  animal  feeds  were  issued  in 
1982  by  FDA.  Since  then,  there  have 
been  enough  significant  advancements 
related  to  emergency  planning  to 
warrant  updating  the  guidance 
document.  New  scientific  information 
and  radiation  protection  philosophy  are 
incorporated,  experience  gained  since 
1982  is  included,  and  guidance 
developed  by  international 
organizations  is  taken  into  account.  In 
1992,  and  again  in  1994,  drafts  of  the 
revised  document  were  circulated  for 
review  by  staff  of  the  principal  Federal 
agencies  involved  in  radiological 
emergency  response  and  by  a  committee 
of  the  Conference  Radiation  Control 
Program  Directors.  In  the  Federal 
Register  of  May  22,  1997  (62  FR  28055), 
FDA  published  a  notice  of  availability  of 
a  draft  guidance.  Interested  persons 
were  given  until  August  20,  1997,  to 
comment  on  the  draft.  Forty-two 
comments  were  received,  principally 
from  State  and  Federal  agencies. 
Revision  of  the  draft  in  response  to 
comments  did  not  involve  any  change 
in  concepts,  only  clarifications,  errata, 
and  definitions. 

The  recommendations  provide 
guidance  to  State  and  local  agencies  to 
aid  in  emergency  response  planning  and 
execution  of  protective  actions 
associated  with  production,  processing, 
distribution,  and  use  of  human  food  and 
animal  feeds  accidentally  contaminated 
with  radionuclides.  Limits,  called 
Derived  Intervention  Levels,  are  set  on 
the  radionuclide  activity  concentration 
permitted  in  food,  and  protective 
actions  for  reducing  the  amount  of 
contamination  are  discussed.  The 
recommendations  are  applicable  to 
accidents  at  nuclear  power  plants  and 
many  other  types  of  accidents  where  a 
significant  radiation  dose  could  be 
received  as  a  result  of  consumption  of 
contaminated  food.  The 
recommendations  do  not  authorize  or 
apply  to  deliberate  releases  of 
radionuclides  that  could  result  in 
contamination,  nor  do  they  apply  to 
situations  of  nonaccidental  nature. 
These  recommendations  rescind  and 
replace  the  1982  recommendations. 

II.  Significance  of  Guidance 

This  guidance  document  represents 
the  agency's  current  thinking  on  the 
Accidental  Radioactive  Contamination 
of  Human  Food  and  Animal  Feeds: 
Recommendations  for  State  and  Local 
Agencies.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the  applicable 
statute,  regulations,  or  both. 


The  agency  has  adopted  Good 
Guidance  Practices  (GGP's),  which  set 
forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
documents  (62  FR  8961,  February  27, 
1997).  This  guidance  document  is 
issued  as  a  Level  1  guidance  consistent 
with  GGP's. 

III.  Electronic  Access 

In  order  to  receive  the  guidance 
entitled  "Accidental  Radioactive 
Contamination  of  Human  Food  and 
Animal  Feeds:  Recommendations  for 
State  and  Local  Agencies"  via  your  fax 
machine,  call  the  CDRH  Facts-On- 
Demand  (FOD)  system  at  1-800-899- 
0381  or  301-827-0111  from  a  touch- 
tone  telephone.  At  the  first  voice 
prompt  press  1  to  access  DSMA  Facts, 
at  second  voice  prompt  press  2,  and 
then  enter  the  document  number  (1071) 
followed  by  the  pound  sign  (#).  Then 
follow  the  remaining  voice  prompts  to 
complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
World  Wide  Web  (WWW).  The  Center 
for  Devices  and  Radiological  Health 
(CDRH)  maintains  an  entry  on  the 
WWW  for  easy  access  to  information 
including  text,  graphics,  and  files  that 
may  be  downloaded  to  a  personal 
computer  with  access  to  the  Web. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  the  guidance 
"Accidental  Radioactive  Contamination 
of  Human  Food  and  Animal  Feeds: 
Recommendations  for  State  and  Local 
Agencies,"  device  safety  alerts,  Federal 
Register  reprints,  information  on 
premarket  submissions  (including  lists 
of  approved  applications  and 
manufacturer's  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  "http;//www. fda.gov/cdrh". 

A  text-only  version  of  the  CDRH  Web 
site  is  also  available  from  a  computer  or 
VT-100  compatible  terminal  by  dialing 
1-800-222-0185  (terminal  settings  are 
8/1/N).  Once  the  modem  answers,  press 
Enter  several  times  and  then  select 
menu  choice  1:  FDA  BULLETIN  BOARD 
SERVICE.  From  there  follow 
instructions  for  logging  in,  and  at  the 
BBS  TOPICS  PAGE,  arrow  down  to  the 
FDA  home  page  (do  not  select  the  first 
CDRH  entry).  Then  select  Medical 
Devices  and  Radiological  Health.  From 
there  select  CENTER  FOR  DEVICES 
AND  RADIOLOGICAL  HEALTH  for 
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general  information,  or  arrow  down  for 
specific  topics. 

IV.  Comments 

Interested  persons  may,  at  any  time, 
submit  to  the  contact  person  (named 
above)  written  comments  regarding  this 
guidance.  Such  comments  will  be 
considered  when  determining  whether 
to  amend  the  current  guidance. 

Dated:  August  5.  1998. 

D.B.  Burlington, 

Director.  Center  for  Devices  and  Radiological 
Health 

IFR  Doc.  98-21795  Filed  8-12-98;  8:45  ami 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-R-251] 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (0MB) 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collection  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  Due 
to  an  unanticipated  event  and  the  fact 
that  this  collection  of  this  information  is 
needed  before  the  expiration  of  the 
normal  time  limits  under  OMB's 


regulations  at  5  CFR,  Part  1320.  we  are 
requesting  an  emergency  review. 

With  the  creation  of  the 
Medicare+Choice  program,  as  required 
by  the  Balanced  Budget  Act  of  1997 
(P.L.  105-33),  Medicare  beneficiaries' 
health  care  options  were  expanded  to 
include  coordinated  care  plans  such  as 
Health  Maintenance  Organizations, 
Preferred  Provider  Organizations, 
Provider  sponsored  Organizations,  as 
well  as  Private  Fee  for  Service  Plans  and 
Medical  Savings  Accounts.  While  the 
new  options  bring  more  flexibility  for 
health  care  decisions  for  people  with 
Medicare,  they  also  necessitate  the  need 
for  a  carefully  planned,  extensive 
education  campaign  to  assure  that 
Medicare  Beneficiaries  have 
understanding  of  how  Medicare  offers 
more  health  plan  choices  and  how  to 
use  HCFA-developed  information  tools 
that  will  be  available  through  an  annual 
publication  and  the  World  Wide  Web. 

The  purpose  of  this  submission  is  to 
request  approval  of  the  Medicare  &  You 
bounce  back  survey  form  that  will  be 
used  to  collect  information  from 
Internet  users  accessing  the  Medicare  & 
You,  Medicare+Choice  Handbook,  on 
the  Medicare.gov  Web  site.  This  web- 
based  survey  will  provide  critical 
feedback  from  our  agents,  partners, 
regional  offices,  congressional  offices, 
and  beneficiaries  who  use  the  Medicare 
&  You,  Medicare+Choice  Handbook. 
The  information  will  be  used  by  HCFA 
to  identify  parts  of  Medicare  &  You  that 
need  to  be  revised  to  further  enhance 
HCFA's,  Medicare+Choice  information 
strategies  and  related  tools. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  within  fi 
working  days  of  publication  of  this 
notice  in  the  Federal  Register,  with  a 
180-day  approval  period.  Written 
comments  and  recommendations  will  be 
accepted  from  the  public  if  received  by 
the  individuals  designated  below  by  5 
working  days  of  the  publication  of  this 
notice.  During  this  180-day  period,  we 
will  publish  a  separate  Federal  Register 
notice  announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Request:  New 
Collection. 

Title  of  Information  Collection: 
Medicare  &  You  Bounce  Back  Sur\ey 
Form. 

Form  Number:  HCFA-R-251  (OMB 
approval  #:  0938-NEW). 

L'.se;  The  primary  purpose  of  the 
bounce  back  form  is  to  provide  HCF.^ 
feedback  from  users  of  the 
Medicare+Choice  handbook.  The 


information  (.oilected  through  the 
bounce  back  form  will  be  used  in 
conjunction  with  other  information 
collected  in  the  States  piloting  Medicare 
&  You  to  make  revisions  for  future 
publications  of  the  Medicare  &  You. 
Medicare+Choice  handbook. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
Households.  Businesses  or  other  For- 
profit. 

Number  of  Respondents:  9.855. 

Total  Annual  Responses:  9,855. 

Total  Annual  Hours  Requested:  986 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www, hcfa.gov/regs/prdact95. htm.  or  E- 
mail  your  request,  including  vour 
address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below  within  5  working  davs 
of  the  publication  of  this  notice  in  the 
Federal  Register: 

Health  Care  Financing  Administration. 
Office  of  Information  Serxices. 
Security  and  Standards  Group. 
Division  of  HCFA  Enterprise 
Standards.  Room  N2-14-20.  7500 
Security  Boulevard.  Baltimore.  MD 
21244-1850.  Fax  Number;  (410)  786- 
0262  Attn;  lohn  Rudolph  HCFA-R- 
251  and.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Room 
10235.  New  Executive  Office 
Building.  Washington.  DC  20503.  Fax 
Number;  (202)  395-6974  or  (202)  395- 
5167  Attn:  Allison  Herron  E\dt, 
HCFA  Desk  Officer. 

Dated:  .Augu-^t  6.  1998 
John  P.  Burke  lU, 

HCFA  Reports  Clearance  Officer.  Office  of 

Information  Senices.  Security  and  Standards 

Croup.  Dnisinn  of  HCF.^  Enterprise 

Standards 

IFR  Doc  98-21773  Filed  8-12-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
[section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13).  the  Health  Resources  and 
Services  Administration  (HRSA)  will 
publish  periodic  summaries  of  proposed 
projects  developed  for  submission  to 
0MB  under  the  Paperwork  Reduction 
Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  draft  instruments,  call  the 
HRSA  Reports  Clearance  Officer  at  (301 ) 
443-1129. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Implementation  of  a 
Reporting  Form  to  Grantees  of  the 
Emergency  Medical  Services  for 
Children  (EMSC)  Program — New 

The  Maternal  and  Child  Health 
Bureau  of  HRSA  is  planning  to 
implement  an  annual  reporting  form 
required  of  grantees  of  the  Emergency 
Medical  Services  for  Children  (EMSC) 
program.  The  purpose  of  the  form  is  to 
provide  systematic  information  and  data 
on  the  activities  conducted  and  the 
results  obtained  by  EMSC  program 
grantees  to  meet  the  overall  program 
goal  of  reducing  child  and  youth 
mortality  and  morbidity  sustained  as  a 
result  of  severe  illness  or  trauma.  The 
proposed  form  will  constitute  a  new 
reporting  requirement  for  EMSC 
grantees. 

Data  from  the  form  will  provide 
quantitative  information  on  the  different 
aspects  of  the  EMSC  program, 
specifically:  (a)  demographic  data/ 
profile  of  populations  served,  (b)  state 


EMSC  infrastructure/system 
development,  (c)  local  infrastructure/ 
system  development,  and  (d)  training  of 
EMS  staff  in  pediatric  protocols.  This 
form  will  provide  data  useful  to  the 
states  and  will  enable  HRSA  to  provide 
data  required  by  Congress  under  the 
Government  Performance  and  Results 
Act  of  1993. 

The  estimated  burden  on  respondents 
is  as  follows: 


Respondents 


Number 
of  re- 
spond- 
ents 


Grantees 


50 


Total 

hour 

burden 


100 


Send  comments  to  Susan  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-33,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  August  7,  1998. 
Jane  Harrison, 

Director.  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  98-21722  Filed  8-12-98;  8:45  am] 

BILUNG  CODE  4160-15-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions:  July  1998 

agency:  Office  of  Inspector  General, 
HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  July  1998,  the 
HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subject,  city,  state 


Eflectlve 
date 


PROGRAM-RELATED  CONVICTIONS 


APOIAN,  OSCAR  A  

BLOOMFIELD  HILLS,  Ml 
BASDEO,  HARRI  PERSAD  ... 
OAKDALE,  LA 

BATES,  PATRICIA  J   

BATTLE  CREEK,  Ml 
BILBAENO,  MODESTO 

DECASTRO  JR  

S  SAN  FRANSCISCO,  CA 

BOLDEN,  CARMEN  

MUNCY,  PA 
BONHAM,  HENRY  EDWARD 

EUGENE  

SEAGOVILLE,  TX 
BRODY.  BRIAN  CHARLES  .... 
LITTLETON,  CO 

BRUCE,  WILLIAM  H 

PHILADELPHIA,  PA 
BULGER,  BEVERLY  LARAE   . 
BURLESON,  TX 

BURGE,  LISA  MAE  

ELLICOTT  CITY,  MD 

CENTROAYUDA,  INC  

MUNCY,  PA 
CHAPOTIN.  CONCEPCION  ... 
MIAMI,  FL 

CHOI,  JOON  Y  

BLOOMFIELD  HILLS,  Ml 

CLAIBORNE,  CORDELIA 

WICHITA.  KS 

CLAYMAN,  WAYNE  R   

GAHANNA,  OH 
COFFEY,  ROBERT  BROOKS 
PLYMOUTH,  MN 

DAVIDSON,  THOMAS  E  

LEXINGTON,  KY 

DAWSEY,  MICHAEL  

OREGON,  Wl 

DEELEY,  NORMAN 

NAPLES,  FL 

DEHAMER,  PAULINE   

CLEARWATER.  FL 

DOSWELL,  RONALD  J  

BALTIMORE,  MD 

FANG,  MICHAEL  SCOTT  

HARRISBURG,  PA 

FARIAS,  MANUEL  

LAGUNA  NIGUEL,  CA 

GASKIN,  CATHY  ELLEN   

LANSING,  Ml 

GIEGER.  TRACIE  L  

COLEMAN,  FL 
GREENOUGH,  HARRY  W  III  .. 
ANCHORAGE,  AK 

GUERRA,  SANDRA  

MIAMI.  FL 

GUZMAN.  GLADYS 

MIAMI.  FL 

HARRIS,  JAMES  LOUIS  

PORTSMOUTH,  VA 
HESTER.  ANTHONY  LYNN  .... 

OAKDALE.  LA 
INTERIAN.  EUGENIA  GON- 
ZALEZ   

MIAMI  LAKES.  FL 

JONES,  CYNTHIA  MOORE  

PHOENIX,  AZ 

JOSHI,  JAYENDRA  B  

WHITE  DEER,  PA 

KELISEK,  ROBERT  F  

CHADDS  FORD,  PA 
KIMBROUGH.  RAYMOND  JR  .. 


08/20/1998 
08/20/1998 
08/20/1998 

08/20/1998 
08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
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Subject,  city,  state 


ORUVNDO,  FL 
LANE,  DENISE  WASHINGTON 

JESSUP,  MD 
LOPEZ,  DENISE 

MIAMI.  FL 
MAHRAN,  ADEL  M 

NEW  YORK.  NY 
MATTHEWS,  SUSAN  S  

BLUFFTON,  SC 
MILLER,  WESLEY 

MORGANTOWN,  WV 
MUSTAFA,  MAHGOUB  M  

WASHINGTON,  DC 
OMEGA  REIMBURSEMENT 

CONCEPTS  

PITTSBURGH,  PA 
ORZAME  &  ORZAME  MDS 

PLLC  

BENTON  HARBOR.  Ml 
OSCAR  ASSADOR  APOIAN, 

DO.  PC 

DEARBORN  HGTS,  Ml 
PAGNOTTA,  SUSAN  C  

TUCSON.  AZ 
PARIANI,  HARISH  KUMAR 

HUMBLE,  TX 
PASTRANA,  ERNESTO  

HIALEAH,  FL 
PAYNE,  KERMITG  

EAST  POINT.  GA 
PETERSON.  CARL  

ASHLAND.  KY 
PURCELL,  DONALD  J  II  

HONOLULU,  HI 
PUTMAN,  DEBRA  L  

MONROE,  LA 
REED,  BEVERLY  ANN  

LOS  ANGELES.  CA 
ROBERT  F  KELISEK,  DDS.  PC 

KENNETT  SQUARE.  PA 
ROSS.  MELODY  MARKS  

LOCUST  GROVE,  VA 
RUST.  LORIN  MILLER  

OLDSMAR,  FL 
SANCHEZ,  ALEJANDRA   

MIAMI,  FL 
SCHULTZ,  TANJA  LYNN  

ELVERTA,  CA 

SCRIBNER,  LAURIE  A 

LIVERMORE  FALLS,  ME 

SMITH,  JUANITA  H  

CAPITOL  HGTS,  WA 

STILTNER.  ESTIL  

HONAKER,  VA 

SWENSON.  DAVID  W 

OREM,  UT 

URQUHART,  DENNIS  RAY  

CALAIS.  ME 

VILLAGE  CORPORATION  

S  DARTMOUTH,  MA 

WATSON,  RENELLA  A  

VILLE  PLATTE,  LA 


Effective 
date 


08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 


FELONY  CONTROL  SUBSTANCES 
CONVICTION 


LIGDA.  DANIEL  L 

08/20/1998 

BARNESBORO,  PA 
MOYER.  NANCY  L  

08/20/1998 

HOPKINS.  MN 

Subject,  city,  state 


PATIENT  ABUSE/NEGLECT  CONVICTIONS 

ADERIBIGBE,  VICTORIA  O  I    08/20/1998 


BELTSVILLE,  MD 

ANDREWS,  APRIL  

GRANTS,  NM 
BEACHLEY,  CARROLL  LEO  . 
HAGERSTOWN,  MD 

BOYD,  CURTIS  H  

NEWARK,  DE 

BROWN,  AMANDA 

WINNSBORO,  LA 
BUITRAGO,  CARLOS 

ALBERTO  

FOWLER,  CA 

COOK,  REGINA  SWARTZ  

DETROIT,  Ml 

DENISON,  ROBERTA  

VIVIAN,  LA 

FOX,  ANGELA  LATOYA   

CALHOUN  CITY,  MS 

GODSEY,  GALE  

FORT  WORTH,  TX 
GORDON,  JOHNNY  CLYDE  .. 
TENNESSEE  COLONY,  TX 

GREEN,  WILLIAM  B 

MERIDIAN,  MS 

GRILLO,  ADERONKE  

BALTIMORE,  MD 
GUADAGNOLI,  JOSEPH 

ELDEN   

ALBUQUERQUE,  NM 
GUTIERREZ.  ARACELI  GAR- 
CIA    

EL  PASO, TX 

GUTIERREZ,  MARTIN  G  

PENA  BLANCA,  NM 

HAMPTON,  JOSEPH   

BESSEMER.  AL 
HUNTLEY,  CHARLOTTE  ANN 
DORSET,  OH 

INGRAM.  BRENDA  ANN 

COFFEVILLE,  MS 

JONES.  FREDIA 

HEIDELBERG,  MS 

KING.  PATRICIA  

HOT  SPRINGS,  AR 

LEATHERS,  NIKKI   

RULTON,  MS 

LESTER,  JOHN  BUCKLES  

LANSING,  KS 

LYNN.  BILLY  E  

CHATTANOOGA.  TN 

MOORE,  VICKIE  R 

FOREST,  MS 

NOLEN,  JULIUS  MARIE  

MONTICELLO,  AR 
ORZAME,  GABRIEL  SAGUN  ... 
BENTON  HARBOR,  Ml 

PARKER,  D  SHENETHA 

BRUCE,  MS 

PARRA,  DANIEL  C 

KANSAS  CITY,  KS 

ROSE,  THOMAS  JR 

LAKE  PROVIDENCE,  LA 

SATTERFIELD,  DOROTHY  

DEKALB,  TX 

SMITH,  CHERYL  L  

DETROIT,  Ml 

STANHOPE,  MYRTLE   

BAKER,  MT 

VINLUAN,  OLIVER  DALE  

S  SAN  FRANCISCO.  CA 
WALKER,  TANISHA  LAVETTE 

CALHOUN  CITY.  MS 
WASHINGTON,  SHELLY  JEAN 

KILLEEN,  TX 
WILBON,  DIANE  AUGUSTA  .... 


Effective 
date 


08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 

08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 

08/20/1998 


Subject,  city,  state 


AKRON,  OH 


Effective 
date 


CONVICTION  FOR  HEALTH  CARE  FRAUD 


HANSEN,  POLLY  CARTER   . 

SALEM,  VA 
MARTIN,  ROSCOE  B  

SACRAMENTO,  CA 
PATILLO,  MARY  LEE  

DETROIT,  Ml 
PATILLO,  INC  

DETROIT,  Ml 
WEISS,  STEPHEN  JOSEPH 

URBANDALE,  lA 


08/20/1998 
Oa'20/1998 
08/20/1998 
08/20/1998 
08/20/1998 


CONTROLLED  SUBSTANCE  CONVICTIONS 


JONES,  EULALIA  MARIE 

DETROIT,  Ml 
KOEHLER,  PAMELA  RAE 

MCKINLEYVILLE,  CA 


08/20/1998 
08/20/1998 


LICENSE  REVOCATION/SUSPENSION/ 
SURRENDERED 


ABRAHAM, MARK  C  

OAKS  CORNERS,  NY 

ADAN,  ROBERTO  

WOODRIDGE,  IL 

ALBAZZAZ.  ALA  J  

BLOOMINGDALE,  IL 

ALWAY.  PAUL  R  

ALAMEDA,  CA 

ASHLEY,  BRUCE  A   

DENAIR,  CA 

AZLEIN,  KIT  GEOFFREY 

RENO,  NV 

BAHOU,  KAMIL  EMIL  

HUNTINGTON  BCH.  CA 
BIRKMEYER,  CHRISTOPHER 

M   

SAN  DIEGO,  CA 

BOONE.  MICHAEL  I  

BRENTWOOD,  NH 

BRADY,  JOANN  M  

MINNEAPOLIS,  MN 

CALDERON.  CONNIE  F   

MANKATO.  MN 
CAMAYA.  ARACELI 

ESPERANZA  

GALT,  CA 

CAMPBELL,  ANGELA  P  

HIGH  VIEW,  WV 

CARLSON,  TAMARA  H  

ROCHESTER,  MN 
CEFALU,  VINCENT  NICH- 
OLAS   

HAMMOND.  LA 
CHAMBERS,  BRYAN  PAT- 
RICK   

VOORHEES.  NJ 

CHRISTEN,  SAMUEL  E  

RANCHO  MIRAGE,  CA 

CHUNG. ESTHER  AN  

NORWALK,  CA 

COLLETT,  NANCY  B   

MONTPELIER.  VT 

COOL,  JAMES  H  JR  

PIKEVILLE,  KY 
CORRALES,  ENRIQUE  G    .. 

MODESTO,  CA 
COVILLE,  FREDERICK  A  1 


08/20/1998 
08/20/1998 
08/20/1998 
08/20  1998 
08'20  1998 
08'20-l998 
08 '20  1998 

08/20/1998 
08/20/1998 
08/20/1998 
08/20  1998 

08/20/1998 

08/20/1998 
08/20.1998 

08.20  1998 

08/20/1998 

0a'20  1998 
0820;  "998 
08/20/1998 
08/20/1998 
08/20,1998 
08'20'1998 
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Subject,  city,  state 


OCEAN  CITY,  NJ 
CUSTODIO,  JOSEPH  M  

VERO  BEACH.  FL 
DAVIS,  SHARON  K  

ANOKA,  MN 
DESPORT.  JANE  CAMERON  . 

GREENSBURG.  PA 
DEWBERRY,  ROBERT  W   

LOS  ANGELES.  CA 
DICKENS,  MARY  F  

INVER  GROVE  HGTS,  MN 
DOBINE,  ALICE  EMMA  

LA  QUINTA,  CA 
DONAHOO.  DIANNE  MARIE  ... 

SIOUX  CITY.  lA 
DOOSEY,  EZEKIEL  O  

ALEXANDRIA,  VA 
DOUGLASS,  CASSANDRA 

SUE  

lONE.  CA 
DOWLING,  BEVERLY  

NEW  ZEALAND. 
EDIIN-STANLEY,  LINDA  

JULIAN,  CA 
ELLIS.  ROBERTA  E  

MORA.  MN 
FISHER.  JAXIE  STEWART  

VIRGINIA  BEACH.  VA 
FITZRANDOLPH.  KENNETH 

DAVID   

RICHMOND.  VA 
FORGEY.  BURNELL  GORDON 

COSTA  MESA.  CA 
FOSTER.  PATRICIA  L  

WOODLAND.  CA 
FRASER,  CYNTHIA  K  

ANOKA.  MN 
FRENCH.  DEBORAH  LYNNE  .. 

HENDERSON.  NV 
FURMAN,  KATHRYN  E  

MANCHESTER.  NH 
GIBBONS.  PATRICK  W    

ROCHESTER.  MN 
GLOVER,  MARION  ETHEL  

GRIZZLY  FLATS.  CA 
GOODWIN,  SANDRA  LOUISE 

SANTA  ROSA.  CA 
GUSTAVSON.  KARLA  K  

NEW  ULM.  MN 
HALBRUNER,  ROBERT  

PHILADELPHIA,  PA 
HARDING,  KATHLEEN  M  

BLOOMINGTON,  MN 
HARRIS,  VERNON  JR  

BALTIMORE,  MD 
HARTZ,  HELEN  RIOLA  

PHILADELPHIA,  PA 
HINSON-WOLF,  SHARI   

BEDFORD,  PA 
HOFFER,  LEE  WARREN  

CORAL  SPRINGS,  FL 
HOLLIDAY,  DEBBIE  LYNN  

SUFFOLK,  VA 
HORNER,  VALERIE  MAE  

BROOKLYN,  MN 
HOWARD,  VIRGINIA  M  

SAINT  PAUL,  MN 
HOWELL,  SARAH  J  

MINNEAPOLIS,  MN 
JARVIS,  DARLENE  M  

CLAREMONT.  NH 
JENNINGS,  WILLIE  LEE  JR  .... 

PARK  FOREST,  IL 
JENSON.  DIANE  


Effective 
date 


Subject,  city,  state 


Effective 
date 


08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 

08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 

08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 


DECATUR,  IL 
JOHNSON.  PATRICIA  M   

MANCHESTER,  NH 
JOSEF,  AVELINO  S  

LONG  BEACH,  CA 
KITTS,  BECKY  D  

FALMOUTH,  VA 
KRUGER,  CHAD  G  

LAS  VEGAS,  NV 
LACOURSE,  JOHN   

TILTON,  NH 
LAPRELL,  RENEE  M   

RUMFORD,  ME 
LARSON,  NORMA  J 

PINE  RIVER,  MN 
LASSA,  RALPH  EDWARD  

SANTA  ROSA,  CA 
LAUGHLIN.  DEBORAH  W  

VIRGINIA  BEACH,  VA 
LAWYER,  BRIDGETT 

PITTARD  

CHESAPEAKE,  VA 
LEANDRO,  DANNA  MICHELLE 

BETHEL  ISLAND,  CA 
LEEMON,  STANTON   

LAGUNA  BEACH,  CA 
LENOX,  FLORENCE  B   

ROCKFORD,  IL 
LESTER.  ANDREW  TODD   

FULTON,  MD 
LEWIS,  DUGALD  T  

AMHERST,  NY 
LICHAU,  KRISTIN  LENORE   .... 

SANTA  ROSA.  CA 
LILLIE.  HOMER  J  

FREMONT,  CA 
LIM.  RANULFO  Y  

DALY  CITY.  CA 
LONG,  MARGUERITE  R  

EL  CAJON,  CA 
LOOMAN,  MARY  M  

ST  PAUL,  MN 
MABATID,  HEIDI  FLORES  

CONVERSE,  TX 
MACNAY,  DONALD  L  

MANASSAS,  VA 
MCCOLLOUGH,  JOHN  S 

SYLVA,  NC 
MEADOR,  GLENDA  OVER- 
STREET  

BEDFORD.  VA 
MITCHELL,  CATHERINE  L  

BATH,  ME 
MONTGOMERY,  SUSAN  KIDD 

BARREN  SPRINGS.  VA 
MYERS.  GREGORY  GJR  

BIRDSBORO.  PA 
OGLE.  JAMES  RONALD 

GATLINBURG.  TN 
PARK.  JANGWON  

GARDEN  GROVE,  CA 
PHILLIPS.  ANGELA  OAKLEY  .. 

ROXBORO.  NC 
PHILLIPS,  TRACY  L 

MOULTONBORO.  NH 
PHILLIPS.  TON!  LENORE   

W  HOLLYWOOD,  CA 
ROTH.  MICHAEL  JOEL  

PACIFIC  PALISADES,  CA 
ROTHROCK.  PERRY  CLYDE 

III   

BLYTHEVILLE.  AR 
SCHAUB.  JOHN  STEPHEN  ... 


08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 

08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 

08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 
08/20/1998 

08/20/1998 
08/20/1998 


Subject,  city,  state 

Effective 
date 

PORTLAND,  OR 

SEEBECK.  CATHERINE 

PASETSKY  

08/20/1998 

RICHMOND.  VA 

SHEPHERD.  RUSSELL  

08/20/1998 

GALLATIN.  TN 

SNYDER.  LAWRENCE  K  ..   . 

08/20/1998 

BERKELEY.  CA 

STANFIELD-NIELSON.  LOU- 

ISE D  

08/20/1998 

LONG  BEACH.  CA 

SU.  NINA  N   

08/20/1998 

LA  JOLLA.  CA 

TANI.  NICOLE  LIZAVETA  

08/20/1998 

NEW  YORK.  NY 

TOLLIVER.  JOHN  D  

08/20/1998 

FAIRFAX  STATION,  VA 

VANDERSTUYF.  JAMES 

GENE  

08/20/1998 

HUNTINGTON  BEACH.  CA 

WHITE.  COURTNEY  W  

08/20/1998 

SAN  DIEGO.  CA 

WHITE,  MARVIN  

08/20/1998 

WALNUT,  CA 

WILKINSON,  CYNTHIA  

08/20/1998 

NEW  BEDFORD,  MA 

FEDERAUSTATE  EXCLUSION/ 
SUSPENSION 


CORNER  DRUG,  INC  

08/20/1998 

BONNERS  FERRY,  ID 

FINNEGAN'S  PLAZA  PHAR- 

MACY   

08/20/1998 

N  BRUNSWICK.  NJ 

GRAY,  MICHAEL  

08/20/1998 

NEW  YORK.  NY 

SAEED.  MOHAMMED  

08/20/1998 

N  BRUNSWICK.  NJ 

SANGEAP,  CORNELIA  

08/20/1998 

REGO  PARK,  NY 

QUALITY  OF  CARE  VIOLATIONS 


A  GENTLE  DENTAL 

HOMECARE  GROUP  

06/03/1998 

BEDFORD,  OH 

PIETRACK,  THOMAS  J   

06/03/1998 

WESTLAKE,  OH 

ROSENBERG.  DAVID  A  

06/03/1998 

SOLON.  OH 

ROSENBERG/PIETRACK  & 

ASSOC  

06/03/1998 

BEDFORD,  OH 

FRAUD/KICKBACKS 


BAER,  MARCS  

07/16/1998 

VERNON,  CT 

MEITUS.  VICKI  L 

05/12/1998 

PHILADELPHIA,  PA 

PROCARE  MEDICAL  SUPPLI- 

ERS, INC 

10/31/1997 

LAKE  FOREST,  IL 

SKLAROV,  VLADIMIR  

10/31/1997 

LAKE  FOREST,  PA 

SUMMERS,  SANFORD  

02/11/1998 

UNIONTOWN,  OH 

OWNED/CONTROLLED  BY  CONVICTED/ 
EXCLUDED 


EXPO  MED  MEDICAL  EQUIP- 
MENT   


08/20/1998 
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Subject,  city,  state 

Effective 
date 

MIAMI,  FL 

FLORIDA  MEDICAL  JOURNAL 

CORP  

08/20/1998 

SEMINOLE,  FL 

GARY  P  SAZAMA  PHD,  PC  & 

ASSOC  

08/20/1998 

LOGAN.  UT 

MOBILSONIX  SERVICES,  INC 

08/20/1998 

ZEPHYRHILLS,  FL 

NORTHLAND  DENTAL,  INC  .... 

08/20/1998 

ANCHORAGE.  AK 

PARK  MANAGEMENT  &  RE- 

ALTY, INC  

08/20/1998 

ZEPHYRHILLS.  FL 

SPEED  RENTAL  MEDICAL, 

INC  

08/20/1998 

MIAMI,  FL 

DEFAULT  ON  HEAL  LOAN 


ARCEFORESTIER.  NESTOR  .. 

08/20/1998 

CARMUY,  PR 

BRATTON,  BOBBY  JOE  

08/20/1998 

OWASSO,  OK 

BURBANK,  JOHN  MARK  

08/20/1998 

LADY  LAKE,  FL 

BUTLER,  KEVIN  J  

08/20/1998 

ASTORIA,  IL 

CALANDROS,  GEORGE  J  

08/20/1998 

HUNTINGTON,  WV 

CHIAMBAS,  ALEXANDER  C   ... 

08/20/1998 

MT  PROSPECT.  IL 

CHIODO,  DANIEL  J   

08/20/1998 

MARIETTA,  GA 

CLARK.  MARK  D 

08/20/1998 

WALLA  WALLA,  WA 

DAVIS,  MARY  L  

08/20/1998 

YPSILANTI.  Ml 

DOUNIES.  THERESE  M  

08/20/1998 

PALOS  VERDES  ESTATES, 

CA 

DUONG,  LINH  H   

08/20/1998 

LANCASTER,  PA 

ELLIS,  DUNK  A  III  

08/20/1998 

MOSS  POINT,  MS 

ENSIGN,  LORIE  A 

08/20/1998 

SAN  CLEMENTE,  CA 

EVANS,  CHARLES  MICHAEL 

08/20/1998 

BECKLEY,  WV 

FEASTER,  SAMUEL  J  

08/20/1998 

ST  LOUIS  PARK.  MN 

FERREIRA,  TINO  J  

08/20/1998 

SAN  DIEGO,  CA 

GERMAN,  CARL   

08/20/1998 

SAN  JOSE,  CA 

GREEN,  DAISY  L  

08/20/1998 

SANTA  BARBARA,  CA 

HALLIDAY.  JAMES  W  JR  

08/20/1998 

SALEM,  OR 

HARRIS,  CARL  M   

08/20/1998 

HARVEY,  IL 

HEINEN,  JOSEPH  E  

08/20/1998 

COLUMBIA,  SC 

KATALINICH,  GERY  B 

08/20/1998 

MYRTLE  BEACH.  SC 

LASTER,  YOLANDA  RO- 

CHELLE   

08/20/1998 

NASHVILLE,  TN 

LEE.  SHERMAN  T 

08/20/1998 

S  PASADENA,  CA 

NAPPI,  NEIL  A  

08/20/1998 

W  PALM  BEACH,  FL 

PALMER,  RICHARD  M   

08/20/1998 

Subject,  city,  state 

Effective 
date 

NEWBURY  PARK.  CA 
PEARSON.  ANDROMEDA  T   ... 

CHICAGO,  IL 
RIBERA,  ALFRED  R  

08/20/1998 
08/20/1998 

MIAMI,  FL 
RUTZ,  FREDRICK  D  

08/20/1998 

ATASCADERO.  CA 
SASS,  MICHAEL  D   

08/20/1998 

REGO  PARK.  NY 
SCHULZE.  RANDALL  MARTIN 

SAN  ANTONIO,  TX 
SCOTT,  JOHN  ELIJAH   

08/20/1998 
08/20/1998 

MODESTO.  CA 
SELKO.  ROBERT  L 

08/20/1998 

NOVATO,  CA 
SHUNKWILER.  KIM  R  

08/20/1998 

DEARBORN  HGTS,  Ml 
SPECTOR,  MARK  B  

08/20/1998 

CINCINNATI.  OH 
TRICE.  SANDRA  V   

08/20/1998 

NASHVILLE.  TN 
VANDERPOOL,  KEITH  B  

08/20/1998 

WASHINGTON.  DC 
WHITE.  JEANNINE  L  

08/20/1998 

SOLANA  BEACH,  CA 

Dated:  August  5.  1998. 
Joanne  Lanahan, 

Director.  Health  Care  Administrative 

Sanctions.  Office  of  Inspector  General 

|FR  Doc.  98-21775  Filed  8-12-98;  8A5  amj 

BILUNG  CODE  4150-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Senice.  DHHS. 

ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  be  available  for 
licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  bv  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer.  National 
Institutes  of  Health.  6011  Executive 
Boulevard,  Suite  325.  Rockville. 
Maryland  20852-3804;  telephone:  301/ 
496-7057:  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 


be  required  to  receive  copies  of  the 
patent  applications. 

Methods  and  Compositions  for  DRM.  A 
Protein  with  Cell  Cycle  Regulating 
Activity 

DG  Blair.  PA  Clausen.  LZ  Topol.  M 
Marx,  G  Calothv. 

Serial  No.  60/079.440  filed  26  Mar  98. 

Licensing  Contact:  Joseph  Hembv. 
301/496-7735  ext.  265. 

A  novel  gene,  DRM,  has  been 
identified  whose  regulation  and 
function  are  linked  to  the  cell  cycle  and 
whose  over  expression  as  a  fusion  with 
Green  Flourescent  Protein  (GFP) 
induces  cell  arrest  at  the  Gl/S  cell  cvcle 
boundary.  The  expression  of  DRM  is 
down  regulated  rapidly  in  transformed 
cells,  but  is  highly  expressed  in  certain 
normal,  highly-differentiated  cells  of  the 
brain,  lung  and  colon.  This  novel  gene 
may  hold  promise  as  (1)  a  new,  earlv 
marker  for  cells  about  to  transform.  (2) 
a  means  for  targeted  cancer  therapv.  (3) 
a  protective  agent  during  chemotherapy, 
and  (4)  as  a  tool  for  in  vitro  or  m  vivo 
cell  assays.  The  stabilized  fluorescence 
of  the  fusion  protein  of  DRM  with  GFP 
may  be  used  in  diagnostic  assays  or  for 
basic  research. 

Tumor  Tissue  Microarrays  For  Rapid 
Molecular  Profiling. 

J  Kononen  (NHGRI).  SB  Leighton 
(NCRR).  O  Kallioniemi  (NHGRI). 

Serial  No.  60/075.979  filed  25  Feb  98. 

Licensing  Contact:  John  Fahner- 
Vihtelic.  301/496-7735  ext  270. 

The  present  application  describes  a 
laboratory'  instrument  which  procures 
tiny  (<  1  mm)  core  samples  of  biological 
tissue  from  characteristic  regions  of 
interest  in  paraffin  embedded  biological 
tissue  blocks.  The  core  samples  are 
placed  in  a  regular  array  in  a  new 
paraffin  block  creating  a  tissue  arrav  of 
thousands  of  selected  samples  for 
analysis.  This  new  array  block  mav  now 
be  sectioned,  creating  up  to  200  nearly 
identical  slides  each  containing  tiny 
discs  of  the  original  specimens.  These 
slides  can  be  used  as  startmg  material 
for  molecular  screening,  such  as  for 
DNA  and  RNA  in  situ  hybridization  as 
well  as  immunohistological  staining. 
With  this  new  invention,  investigators 
are  provided  with  a  way  to  construct  a 
tissue"array  consisting  of  a  much  higher 
number  of  tissue  specimens  than 
previously  possible.  Also,  this  new 
device  automates  the  process  of  creating 
arrays  and  eliminates  tedious  hand 
operations  while  avoiding  the  prior  art 
problem  of  extensive  damage  to  the 
donor  blocks.  Feasibility  of  this  method 
and  apparatus  has  been  {.roven  and  an 
automated  version  of  the  original  svstem 
is  in  development.  This  research  has 
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been  published  in  Nature  Medicine 
1998  Jul  4(7):  844-847. 

Inhibition  of  Ige-Mediated  Allergies  By 
A  Human  Ige-Derived  Oligopeptide 

EAPadlan.etal.  (NIDDK). 

DHHS  Reference  No.  E-233-95/1: 
PCT/US97/22348  filed  05  Dec  97. 

Licensing  Contact:  Stephen  Finlev. 
301/496-7735  ext.  215. 

It  is  estimated  that  40  million  people 
have  some  form  of  allergy  and  14.9 
million  people  have  asthma  in  the 
United  States.  This  technology 
identifies  a  specific  amino  acid 
sequence  of  the  IgE  molecule  that  when 
conformationally  constrained  inhibits 
the  release  of  histamine  and  resulting 
inflammatory  symptoms  associated  with 
hay  fever  and  asthma,  typical  in  people 
suffering  from  Type  I  hypersensitivity. 
This  type  of  response  occurs  when  an 
allergen  triggers  B  cells  to  produce 
allergen-specific  IgE  antibodies.  When 
binding  to  receptors  on  mast  cells,  these 
antibodies  trigger  the  release  of 
histamine  and  the  resulting 
inflammatory  symptoms.  However 
when  the  IgE  molecule  is 
conformationally  constrained  by  the 
addition  of  a  cys  residue  at  the  amino 
acid  terminal  end  and  three  amino  acids 
at  the  carboxyl  terminal  end,  the 
immune  response  is  inhibited.  The 
invention  has  applications  for  both  of 
these  high  prevalence  chronic  diseases 
and  could  possibly  be  utilized  as  a 
vaccine  for  treatment  of  these  problems. 

Method  of  Treating  Cancer  Using  C-26- 
Modified  Epibryostatin 

P  Blumbert,  Z  Szallasi,  GR  Pettit 
(NCI). 

Serial  No.  60/013.740  filed  20  Mar  96; 
PCT/US97/04515  filed  30  Mar  97. 

Licensing  Contact:  Girish  Barua.  301/ 
496-7735  ext.  263. 

The  invention  relates  to  the  use  of  26- 
epibryostatin  1  and  related  compounds 
as  cancer  therapeutics.  The  compound 
is  related  to  bryostatin  1  which  has 
shown  promise  against  melanoma  but 
which  has  significant  toxicity.  The 
inventors  have  discovered  that  the 
antineoplastic  activity  of  the  brvostatins 
in  a  melanoma  model  system  is  not 
mediated  by  activation  of  protein  kinase 
C  (PKC)  as  previously  believed.  This  has 
led  to  the  discovery  of  antineoplastic 
activity  in  the  lead  compound,  which 
with  its  reduced  binding  affinity  for 
PKC  would  not  have  been  expected  to 
show  such  activity.  The  combination  of 
antineoplastic  activity  with  reduced 
affinity  for  PKC,  which  would  be 
expected  to  translate  into  reduced 
toxicity  compared  to  bryostatin  1,  could 
lead  to  a  significant  clinical  advantage 


of  26-epibryostatin-l  and  analogues  over 
bryostatin  1. 

Dated.  July  31.  1998. 
Jack  Spiegel. 

Dirf'(  tor.  Division  of  Technology  Development 
and  Transfer  Office  of  Technology  Transfer 
|FR  Doc.  98-21649  Filed  8-12-98;  8:45  am) 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property^uch  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\'ame  nf  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dtire:  August  11.  1998. 

Time:  1:00  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Parkiawn  Building— Room  9C-26. 
5600  Fishers  Lane,  Rockville.  MD  20857, 
(Telephone  Conference  Call). 

Contact  Person:  Mary  Sue  Krause, 
Scientific  Review  Administrator.  Division  of 
Extramural  .Activities.  National  Institute  of 
Mental  Health.  NIH.  Parkiawn  Building.  5600 
Fishers  Lane.  Room  9C-26,  Rockville.  MD 
20857.  .301-443-6470. 

This  notice  i»  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants:  93.281.  Scientific  Development 
Award.  Scientist  Development  .Award  of 
Clinicians,  and  Research  Scientist  .Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health,  HHS) 

Dated:  .Auoust  7,  1998. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-21647  Filed  8-12-98;  8:45  ami 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dote:  August  19,  1998. 

Time:  9:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Ron  Schoenfeld,  PHD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health,  NIH,  Parkiawn  Building,  5600 
Fishers  Lane.  Room  9-101,  Rockville.  MD 
20857.  301-443-3936. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dare:  August  21,  1998. 

Time:  9:00  .AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  Bethesda,  MD  20814. 

Contact  Person:  Ron  Schoenfeld.  PHD, 
Scientific  Review  .Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health,  NIH.  Parkiawn  Building.  5600 
Fishers  Lane.  Room  9-101.  Rockville,  .MD 
20857, 301-443-3936. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cvcle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  August  25,  1998. 

Time:  10:00  AM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City. 
1250  South  Hayes  Street,  Arlington,  VA 
22202. 

Contact  Person:  Susan  M  Matthews, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
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Mental  Health.  NIH.  Parklawn  Building.  5600 
Fishers  Lane.  Room  9-101.  Rockville,  MD 
20857.  301^43-5047. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  September  2,  1998. 

Time:  9:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  Bethesda,  MD  20814. 

Contact  Person:  Ron  Schoenfeld,  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane,  Room  9-101,  Rockville,  MD 
20857,  301-443-3936. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award: 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  August  7,  1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  98-21648  Filed  8-12-98;  8:45  am] 

BILUNG  CX>DE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  for  Nursing 
Research. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accomodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 


constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Advisory 
Council  for  Nursing  Research. 

Date:  September  17,  1998. 

Open:  10:00  AM  to  12:00  PM. 

Agenda:  For  discussion  of  program  policies 
and  issues. 

Place:  William  H.  Natcher  Building.  45 
Center  Drive.  Conference  Room  D.  Bethesda. 
MD  20892. 

Closed:  12:00  PM  to  2:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  William  H.  Natcher  Building.  45 
Center  Drive.  Conference  Room  D.  Bethesda. 
MD  20892. 

Contact  Person:  Mary  Leveck,  PHD,  Acting 
Director,  Division  of  Extramural  Programs. 
NINR.  NIH.  Building  45.  Room  3AN-12. 
Bethesda,  MD  20892.  (301)  594-5963. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361.  Nursing  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  July  29,  1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer.  XIH. 
|FR  Doc.  98-21664  Filed  8-12-98;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Notice  of  Meetings 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
the  Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
National  Advisory'  Council  and  Center 
for  Substance  Abuse  Prevention 
(CSAP)Drug  Testing  Advisory  Board  in 
September  1998. 

The  SAMHSA  National  Advisory 
Council  meeting  will  include  a 
presentation  and  discussion  of 
information  about  the  Agency's 
procurement  plans.  Therefore,  a  portion 
of  the  meeting  will  be  closed  to  the 
public  as  determined  by  the 
Administrator,  SAMHSA,  in  accordance 
with  Title  5  U.S.C.  552b(c)(3)  and  5 
U.S.C.  App.  2,  section  10(d). 

In  addition,  a  portion  of  the  meeting 
will  be  open  and  will  include 
discussions  related  to  SAMHSA 
activities  in  the  area  of  alcohol;  follow 
up  to  the  May  5  SAMHSA  National 
Advisory  Council  Meeting:  an  update  on 
the  Council's  workgroup  activties;  and  a 
discussion  of  other  SAMHSA  program 
and  policy  issues.  There  will  also  be  a 
discussion  of  the  minutes  of  the  May  4, 
1998  meeting  of  the  Agency's  five 
national  advisorv'  committees  (SAMHSA 
National  Advisory  Council,  Center  for 
Substance  Abuse  Prevention  National 


Advisory  Council,  Center  for  Substance 
Abuse  Treatment  National  Advisory- 
Council,  and  Center  for  Mental  Health 
Services  National  Advisory  Council, 
and  the  Advisory  Committee  for 
Women's  Ser\ices). 

Attendance  by  the  public  will  be 
limited  to  space  available.  Public 
comments  are  welcome  during  the  open 
session.  Please  communicate  with  the 
individual  listed  as  contact  below  to 
make  arrangements  to  comment  or  to 
request  special  accommodations  for 
persons  with  disabilities. 

A  summary  of  the  meeting  and  a 
roster  of  Council  members  may  be 
obtained  from:  Ms.  lanet  Newsome, 
Secretary',  SAMHSA  National  Advisory 
Council,  5600  Fishers  Lane,  Room  17- 
89,  Rockville,  Marvland  20857. 
Telephone;  (301)  443-4266. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Name  SAMHS.^  National 
Advisorv'  Council. 

Meetmg  Date:  September  1 1 .  1998 

Place.  Diplomat  Room,  Omni  Shoreham 
Hotel.  2500  Calvert  Street.  NW  .  Washington, 
DC.  20008 

Closed  September  1 1 .  1998.  8  30  a.m.  to 
9:15  a.m. 

Open:  September  1 1 .  1998.  9  30  a.m.  to 
4:15  p.m. 

Contact  Toian  Vaughn.  Executive 
Secretarv.  Parklawn.  Building.  Room  17-89 
Telephone:  (3011  443-^266.  FAX:  (301)  443- 
1587  and  E-mail  T\'aughn@samhsa.gov 

The  Center  for  Substance  Abuse 
Prevention  Drug  Testing  Advisory  Board 
(DTAB)  will  meet  and  the  first  day 
(September  9)  of  the  meeting  will  be 
open  and  will  include  a  roll  call,  general 
announcements,  and  a  discussion  of 
various  program,  procedural,  and 
technical  issues.  The  preliminary- 
agenda  for  the  open  session  includes, 
but  is  not  limited  to,  the  following 
topics:  HHS  update,  DOT  update.  NRC 
update,  and  a  discussion  of  the 
information  submitted  by  industr\' 
representatives  regarding  the  proposed 
draft  guidelines  for  alternative  drug 
testing  specimens  and  technologies. 

Public  comments  are  welcome  during 
the  open  session.  If  anyone  needs 
special  accommodations  for  persons 
with  disabilities  please  notif>'  the 
Contact  listed  below. 

The  second  day  (September  10)  of  the 
DTAB  meeting  involves  the  review  of 
sensitive  National  Laboratory 
Certification  Program  (NLCP)  internal 
operating  procedures  and  program 
development  issues.  Therefore,  the 
second  day  of  the  meeting  will  be  closed 
to  the  public  as  determined  by  the 
Administrator,  SAMHSA.  in  accordance 
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with  5  U.S.C.  552b(c)  (2),  (4),  and  (6) 
and  5  U.S.C.  App.  2.  §  10(d). 

An  agenda  for  this  meeting  and  a 
roster  of  board  members  mav  be 
obtained  from:  Ms.  Giselle  Hersh, 
Division  of  Workplace  Programs.  5600 
Fishers  Lane,  Rockwall  II.  Suite  815, 
Rockville,  MD  20857,  Telephone:  (301) 
443-6014. 

Substantive  program  information  mav 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Same:  Drug  Testing  Advisor^' 
Board. 

Meeting  Date:  September  9-10.  1998. 

Place:  Gaithersburg  Hilton.  620  Perry 
Parkway.  Gaithersburg,  Maryland  20877. 

Open:  September  9,  1998.  8:30  a.m.-4:00 
p.m. 

Closed:  September  10,  1998,  8:30  a.m. -4:00 
p.m. 

Contact:  Donna  .M.  Bush,  Ph.D..  Executive 
Secretary.  Telephone:  (301)  443-6014  and 
FAX:  [301)443-3031. 

Dated:  August  7.  1998. 
leri  Lipov, 

Committee  Management  Officer.  Substance 

Abuse  and  Mental  Health  Sen'ices 

Administration. 

[PR  Doc.  98-21670  Filed  8-12-98;  8:45  ami 

BILUNG  CODE  41S2-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the 
teleconference  meeting  of  the  Center  for 
Substance  Abuse  Prevention  (CSAP) 
National  Advisory  Council  in  August 
1998. 

The  agenda  will  include  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals  and  discussion  of 
information  about  the  Center's 
procurement  plans.  Therefore,  this 
teleconference  meeting  will  be  closed  to 
the  public  as  determined  by  the 
Administrator,  SAMHSA,  in  accordance 
with  Title  5,  U.S.C.  552b(c)  (3),  (4)  and 
(6)  and  5  U.S.C.  App.  2.  Section  10(d). 

Substantive  program  information  may 
be  obtained  from  the  contact  listed 
below. 

Committee  .Vamp.  Center  for  Substance 
.Abuse  Prevention,  .\ational  .-Xdvisory 
Council. 

Meeting  Date:  August  24,  1998. 

Place:  Center  for  Substance  .Abuse 
Prevention.  5515  Security  Lane,  9th  Floor. 
Rockwall  11  BIdg..  Rockville.  .\1D. 

Closed:  .August  24,  1998.  1:00  p.m.  to  3:00 
p  m. 


Contact:  Yuth  N'imit,  Ph.D.,  Rockwall  11 
Building,  Suite  910,  Telephone:  (301)  443- 
8455. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  August  7.  1998. 
Jeri  Lipov, 

Committee  Management  Officer.  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

[FR  Doc.  98-21669  Filed  8-12-98;  8:45  am| 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Recreation  Lakes  Study 
Commission;  Notice  of  Meeting 

agency:  National  Recreation  Lakes 
Study  Commission,  Interior. 

ACTION:  Notice  of  Second  Meeting  of  the 
National  Recreation  Lakes  Study 
Commission. 

SUMMARY:  The  Omnibus  Parks  and 
Public  Land  Management  Act  of  1996 
authorizes  a  presidential  commission  to 
review  the  demand  for  recreation  at 
Federal  lakes,  and  to  develop 
alternatives  for  enhanced  recreation 
uses,  primarily  through  innovative 
public/private  partnerships.  This  will  be 
the  second  meeting  of  the  Commission. 

DATES:  September  9-10,  1998,  starting  at 
8:00  a.m.  on  September  9  and  starting  at 
1:00  p.m.  on  September  10. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Lake  Mead  Resort,  322  Lakeshore 
Road,  Boulder  City.  Nevada.  The 
Commission  will  address  old  business 
and  hear  presentations  concerning: 
Overview — Federal  Lake  Recreation; 
Federal  Agency  Presentations  on  Lake 
Recreation  Programs;  Workshop 
Strategy  and  Report;  Roper-Starch 
Survey  Report;  Presentation  of 
Commission  Staff  Research  Findings 
Reports;  Commission  Business  and 
Decisions. 

The  Commission  will  invite 
comments  from  the  public  beginning  at 
2:00  p.m.  on  September  9. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Whittington.  202-219-7104. 

Dated:  August  7.  1998. 
fames  R.  Gasser, 

Group  Federal  Officer.  National  Recreation 
Lakes  Study  Commission. 
(FR  Doc.  98-21646  Filed  8-12-98;  8:45  am] 
BILUNG  CODE  4310-94-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Sport  Fishing  and  Boating  Partnership 
Council;  Comment  Request 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  open  comment  period. 


SUMMARY:  As  provided  in  Section 
10(a)(3)  of  the  Federal  AdvLsory 
Committee  Act,  the  Service  announces 
availability  of  a  draft  National  Outreach 
and  Communications  strategic  plan  for 
public  comment,  prepared  by  the 
Federal  Advisory  Committee,  the  Sport 
Fishing  and  Boating  Partnership 
Council  (Council).  Interested  persons 
may  provide  written  or  electronic 
comment  on  the  draft  strategy. 

DATES:  August  13,  1998,  through  August 
27,  1998. 

ADDRESSES:  To  receive  comments  from 
recreational  fishing  and  boating 
constituents,  the  Sport  Fishing  and 
Boating  Partnership  Council  will  post 
the  draft  National  Outreach  and 
Communications  Plan  on  the  Internet  at 
web  site  http://www.fws.gov/r9sfbpc. 
The  document  will  be  available  for 
review  and  comment  from  August  13  to 
August  27,  1998.  A  hard  copy  of  the 
document  is  also  available  for  review  at 
the  Sport  Fishing  and  Boating 
Partnership  Council  Coordinator  Office 
located  at  1033  North  Fairfax  Street. 
Suite  200,  Alexandria,  Virginia  22314.  A 
copy  of  the  document  can  be  obtained 
by  mail  from  the  Council  Coordinator 
Office  by  calling  (703)  836-1392.  The 
deadline  for  written  or  electronic 
comment  is  August  27,  1998.  Written 
comments  should  be  returned  by  mail  or 
hand  carried  to  the  Council  Coordinator 
office  at  the  above  address.  Comments 
will  be  considered  for  inclusion  into  the 
document  and  discussed  by  the  Sport 
Fishing  and  Boating  Partnership 
Council  at  its  next  scheduled  meeting 
(announced  separately). 

The  draft  National  Outreach 
Communications  Plan  will  become  the 
recommendation  of  the  Sport  Fishing 
and  Boating  Partnership  Council  to  the 
Secretary  of  the  Interior  to  implement 
the  National  Outreach  and 
Communications  Program  required  by 
the  Sportfishing  and  Boating  Safety  Act 
of  1998. 

Dated:  August  7,  1998. 
John  G.  Rogers, 

Acting  Director. 

|FR  Doc.  98-21755  Filed  8-12-98;  8:45  am) 

BILUNG  CODE  4310-S5-M 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

Applicant:  International  Center  for 
Gibbon  Studies,  Santa  Clarita, 
California,  PRT-001275. 

The  applicant  requests  a  permit  to 
import  two  captive-held  Northern 
white-cheeked  gibbons  (Hylobates 
leucogenys)  from  the  Moscow  Zoo  to 
enhance  the  survival  of  the  species 
through  captive  breeding  and  scientific 
research. 

Applicant:  Wildlife  Safari  Museum, 
Inc..  Mankato,  MN,  PRT-001134. 

The  applicant  requests  a  permit  to 
import  one  mounted  specimen  of  a 
cheetah  (Acinonyx  jubatus)  from 
Zimbabwe  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  conservation  education. 

Applicant:  Wake  Forest  University 
School  of  Medicine,  Winston-Salem, 
NC,  RT-001125. 

The  applicant  requests  a  permit  to 
export  samples  taken  from  ring-tailed 
lemur  [Lemur  catta)  and  black  and 
whited  ruffed  lemur  [Varecia  variegata 
variegata]  to  the  University  of 
Newcastle,  Australia  for  the  purpose  of 
scientific  research. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Applicant:  Mote  Marine  Laboratory, 
Sarasota,  FL.  PRT-001145. 

Permit  Type:  Take  for  Scientific 
Research. 

Name  and  Number  of  Animals: 
Manatee  (Trichecus  manatus),  2. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  requests  a 
permit  to  take  2  captive  manatees  by 
manipulating  diets,  manipulating  water 


salinity,  simulating  conditions  of 
transport,  and  collecting  blood  and 
urine  samples  for  the  purpose  of 
scientific  research  to  determine  the 
cause(s)  of  elevated  creatinine  levels 
that  occur  when  rehabilitated  manatees 
are  released  into  the  wild. 

Source  of  Marine  Mammals:  Captive 
manatees  currently  housed  at  Mote 
Marine  Laboratory,  Sarasota,  FL. 

Period  of  Activity:  Up  to  5  years  from 
issuance  date  of  permit,  if  issued. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  700,  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington. 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  August  7.  1998. 
MaryEllen  Amtower, 
Acting  Chief.  Branch  of  Permits.  Office  of 
Management  Authority. 

[PR  Doc.  98-21668  Filed  8-12-98;  8:45  am] 

BILUNG  CODE  4310-65-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-030-08-1 220-00:  GP8-^278] 

Notice  of  Meeting  of  the  Oregon  Trail 
Interpretive  Center  Advisory  Board 

AGENCY:  National  Historic  Oregon  Trail 
Interpretive  Center,  Vale  District, 
Bureau  of  Land  Management,  Interior. 
ACTION:  Notice  of  meeting. 


SUMMARY:  Notice  is  given  that  a  meeting 
of  the  Advisory  Board  for  the  National 
Historic  Oregon  Trail  Interpretive 
Center  will  be  held  on  Wednesday, 
September  2,  1998  from  8:00  a.m.  to 
4:00  p.m.  at  the  Best  Western  Sunridge 
Inn.  One  Sunridge  Lane.  Baker  City, 
Oregon  97814.  At  an  appropriate  time, 
the  Board  will  recess  for  approximately 
one  hour  for  lunch.  Public  comments 
will  be  received  from  12:00  p.m.  to 
12:15  p.m.,  September  2,  1998.  Topics 
to  be  discussed  are  the  University  of 
Idaho  Marketing  Internship,  the  Pilot 
Fee  Demonstration  Program,  the  draft 
Strategic  Plan  and  reports  from 
Coordinators  of  Subcommittees. 
DATES:  The  meeting  will  begin  at  8:00 
a.m.  and  run  to  4:00  p.m.  September  2, 
1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  B.  Hunsaker,  Bureau  of  Land 

Management,  National  Historic  Oregon 

Trail.  Interpretive  Center,  P.O.  Box  987. 

Baker  Citv.  OR  97814,  (Telephone  541- 

523-1845). 

Edwin  I.  Singleton. 

Vale  District  Manager 

|FR  D()C   98-21767  Filed  8-12-98:  8:45  am] 

BILUNG  CODE  4310-33-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-930-1 430-01 ;  CAS  271,  CAS  528,  and 
CAS  1632] 

Termination  of  Classifications  of 
Public  Lands  and  Opening  Order; 
California 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  .Notice. 

SUMMARY:  This  notice  terminates,  in 
their  entirety,  the  following  three 
classifications,  which  classified  public 
lands  as  follows:  CAS  271  and  CAS 
528 — Unsuitable  for  public  sale,  and 
CAS  1632 — Suitable  for  multiple  use 
management.  Those  lands,  classified  by 
CAS  1632,  will  be  opened  to  the 
operation  of  the  public  land  laws 
including  the  mining  laws,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  of  the  lands  have 
been  and  remain  open  to  the  operation 
of  the  mineral  leasing  laws.  The 
terminations  are  necessary  to  facilitate 
the  completion  of  pending  land 
exchanges. 

EFFECTIVE  DATE:  Termination  of  the 
classifications  are  effective  on  August 
13,  1998.  The  public  lands  will  be 
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opened  to  entry  at  10  a.m.  on  September 
14.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  California  State 
Office  (CA-931.4).  2135  Butano  Drive. 
Sacramento,  California  95825-0451; 
telephone  number  916-978-4675. 
SUPPLEMENTARY  INFORMATION: 

1(a).  CAS  271 

T.  32  S.R.  16E..  MDM 
Sec.  4.  SW'/4.\E'/4.  SV^NVV  4.  and  NE'A 
SE'/4. 

The  area  described  contains  160  acres  in 
San  Luis  Obispo  County. 

The  above  described  land  was 
classified  as  unsuitable  for  public  sale 
by  a  Classification  Decision  dated 
January  22,  1971.  The  land  was  not 
segregated,  therefore,  an  opening  order 
is  not  required. 

(b).  CAS  528 

T.  17  S.,  R,  28  E,.  MDM 

Sec.  24,  NEV4N"EV4. 

The  area  described  contains  40  acres  in 
Tulare  County. 

The  above  described  land  was 
classified  as  unsuitable  for  public  sale 
under  the  provisions  of  Sec.  2455  of 
Revised  Statutes  by  a  Classification 
Decision  dated  November  2,  1976.  The 
land  was  not  segregated,  therefore,  an 
opening  order  is  not  required. 

(c),  CAS  1632— Multiple  Use  Management 

All  public  lands  in: 

T.  39  N..  R.  5E..  .MDM 

Sec.  24. 
T.  39  N'.R.  6E.,  .MDM 

Sec.  7. 
T  39  N..  R.  7  E..  .MDM 

Sfics.  3.  4.  10.  11,  and  15. 
T.  40N.,R.  7E.,.MDM 

Sees.  14,  15.  23,  and  26. 
T  39  .\'..  R.  8  E..  MD.M 

Sees.  4.  5.  8,  9.  10.  13.  and  15. 
T  40  N  .  R.  8E..  MDM 

Sec.  32. 
T.  39  N.,  R.  9E..  .MDM 

Sec.  13.SVVV4; 

Sees.  14,  15,  17.  18,  19,  22.  23.  26.  and  27. 

The  lands  described  aggregate 
approxinmateiy  6.150  acres  in  .Modoc  Countv. 

The  public  lands  described  above 
were  classified  for  multiple  use 
management  by  a  notice  published  in 
the  Federal  Register  on  December  20, 
1969  (34  FR  20002),  pursuant  to  the  Act 
of  September  19,  1964  (43  U.S.C.  1411- 
18).  The  lands  were  segregated  from 
appropriation  only  under  the 
agricultural  land  laws  (43  U.S.C.  Chs.  7 
and  9:  25  U.S.C.  sec.  334)  and  from  sale 
under  section  2455  of  the  Revised 
Statutes  (43  U.S.C.  1171).  The  lands 
have  remained  open  to  all  other 
applicable  forms  of  appropriation 
including  the  mining  and  mineral 
leasing  laws. 


2.  Pursuant  to  the  Federal  Land  Policy 
and  Management  Act  of  1976,  as 
amended  (43  U.S.C.  1701  et  seq.],  and 
the  regulations  contained  in  43  CFR 
2091.7,  CAS  271,  CAS  528.  and  CAS 
1632  are  hereby  terminated  in  their 
entirety.  The  classifications  no  longer 
serve  a  needed  purpose  as  to  the  lands 
described  above. 

3.  At  10  a.m.  on  September  14,  1998, 
the  public  lands,  as  described  above  in 
paragraph  1(c)  for  CAS  1632,  will  be 
opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provision  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirement  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on 
September  14,  1998  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

Dated:  August  14.  1998. 
Elaine  Marquis-Brong, 

Acting  State  Director. 

IFR  Doc.  98-21707  Fited  8-12-98;  8:45  am] 

BILLING  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-930-1 430-01;  CACA  37422] 

Exchange  Termination  and  Opening 
Order;  California 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  terminates  the 
segregative  effect  resulting  from  the 
notation  to  the  public  records  for 
exchange  CACA  37422.  The  lands  will 
open  to  the  operation  of  the  public  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  The  lands  are 
temporarily  closed  to  surface  entry  and 
mining  because  of  a  pending  land  sale. 
All  of  the  lands  have  been  and  remain 
open  to  the  operation  of  the  mineral 
leasing  laws. 

EFFECTIVE  DATE:  The  public  lands  will  be 
opened  to  entry  at  10  a.m.  on  Friday, 
August  14,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Alex.  BLM  California  State  Office 
(CA-931),  2135  Butano  Drive, 
Sacramento,  California  95825;  telephone 
number  916-978-4674. 
SUPPLEMENTARY  INFORMATION: 

The  Bureau  of  Land  Management 
proposed  to  exchange  the  following 


lands  and  so  noted  the  public  land 
records.  The  Bureau  of  Land 
Management  has  decided  not  to  proceed 
with  this  exchange  proposal,  and  the 
segregation  imposed  by  record  notation 
is  terminated. 

T.  29S..R.  40E.,MDM 

Sec.  35,  Lots  24,  25,  26,  28-47  inclusive, 
NV2NWV4,  and  SW'ANW'A. 

The  area  described  contains  approximately 
300  acres  in  Kern  County. 

At  10  a.m.  on  August  14,  1998,  the 
public  lands  as  described  above  for 
CACA  37422  will  be  made  available  for 
sale  under  Section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1713.  as  noticed  in  BLM 
Notices  of  Realty  Action  for  these 
specific  lands. 

Dated:  August  7,  1998. 
David  McIInay, 

Chief  Branch  of  Lands. 

[FR  Doc.  98-21713  Filed  8-12-98;  8:45  am] 

BILUNG  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-050-1 430-01]  COC-61006,  COC-61891 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP) 

AGENCY:  Bureau  of  Land  Management, 

Interior, 

action:  Notice  of  Realty  Action. 

SUMMARY:  The  following  public  lands  in 
Boulder  and  Larimer  Counties  have 
been  examined  and  found  suitable  for 
classification  for  lease  or  conveyance 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act,  as  amended 
(43  U.S.C.  869  etseq.] 

COC-61006— The  City  of  Boulder, 
Division  of  Parks  and  Recreation, 
proposes  to  include  the  following  lands 
in  their  Boulder  Mountain  Parks; 

Sixth  Principal  Meridian 

T.  1  N.,R.  71  W., 

Sec.  26  and  35,  Mineral  Survey  No.  17257, 
consisting  of  the  Chrysolite.  Key  West, 
Little  Chief,  and  Little  Pittsburg  lode 
mining  claims. 

Consisting  of  19.714  acres  in  Boulder 
County. 

COC-61891— Larimer  County,  Parks 
and  Open  Land  Department,  proposes  to 
include  the  following  lands  in  their 
Roberts  Ranch  project. 

Sixth  Principal  Meridian 

T.  ION.,  R.  70  VV., 

Sec.  33,  NEV4,SWV4,  NWV4SEV4 
Containing  80.0  acres  in  Larimer  County. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  for 
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recreational  use  is  consistent  with 
current  BLM  land  use  planning  and 
would  be  in  the  public  interest. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act. 
DATES:  Interested  parties  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
before  September  30,  1998.  Reference 
the  applicable  serial  number  in  all 
correspondence.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  October  13,  1998. 
ADDRESS:  District  Manager,  Canon  City 
District  Office,  or  Area  Manager,  Royal 
Gorge  Resource  Area,  3170  East  Main, 
Canon  City,  Colorado  81212. 
FOR  FURTHER  INFORMATION  CONTACT:  Jan 
Fackrell,  Realty  Specialist  at  (719)  269- 
8525. 

SUPPLEMENTARY  INFORMATION: 
Classification  comments — interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  the 
purposes  stated.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  future  use  or  uses  of  the  land, 
whether  the  use  is  consistent  with  local 
planning  and  zoning,  or  if  the  use  is 
consistent  with  State  and  Federal 
programs. 

Application  comments — interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  the  proposals. 

This  action  is  in  response  to 
applicaitions  by  the  city  of  Boulder  and 
the  County  of  Larimer.  Lease  of  the 
lands  will  not  be  authorized  until  after 
the  classification  becomes  effective. 
Lease  or  patent  of  the  lands  for 
recreational  or  public  purpose  use 
would  be  subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 


4.  Any  other  re,servations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 
Donnie  R.  Sparks, 
District  Manager. 

|FR  Doc.  98-21777  Filed  8-12-98;  8:45  am] 
BILUNQ  CODE  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[10-01 6-5700-77;  IDI-32149] 

Notice  of  Realty  Action,  Sale  of  Public 
Land  in  Owyhee  County,  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Sale  of  Public  Land  in  Owyhee 

County. 

SUMMARY:  The  following  described 
public  land  has  been  examined  and 
through  the  public-supported  land  use 
planning  process  has  been  determined 
to  be  suitable  for  disposal  by  direct  sale 
pursuant  to  Section  203  and  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  at  no  less  than  the  appraised 
fair  market  value  of  $25,000.  The  land 
will  not  be  offered  for  sale  until  at  least 
60  days  after  the  date  of  publication  of 
this  notice  Federal  Register. 

Boise  Meridian,  Idaho 

T.4  S.,R.  2E., 
Section  6,  Lot  20; 
Section  7,  Lot  5. 
Containing  36.09  ±  acres. 

The  patent,  when  issued,  will  contain 
a  reservation  to  the  United  States  for 
ditches  and  canals,  as  well  as  access 
over  an  existing  road. 

DATES:  Upon  publication  of  this  notice 
in  the  Federal  Register,  the  land 
described  above  will  be  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  except 
the  sale  provisions  of  the  Federal  Land 
Pohcy  and  Management  Act.  The 
segregative  effect  will  end  upon 
issuance  of  patent  or  270  days  from  the 
date  of  publication,  whichever  occurs 
first. 

ADDRESSES:  Boise  Field  Office,  3948 
Development  Avenue,  Boise,  Idaho 
83705-5389. 

FOR  FURTHER  INFORMATION  CONTACT: 
Del  Bale,  Realty  Specialist,  at  the 
address  shown  above  or  (208)  384-3450. 
SUPPLEMENTARY  INFORMATION:  This  land 
is  being  offered  by  direct  sale  to  Ralph 
and  Marlena  Robinson,  of  Marsing. 
Idaho,  based  on  historic  use  and  value 
of  added  improvements. 


It  has  been  determined  that  the 
subject  parcel  contains  no  known 
mineral  values:  therefore,  mineral 
interests  will  be  conveyed 
simultaneously.  For  a  period  of  45  davs 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
interested  parties  may  submit  comments 
to  the  NCA  manager,  Boise  Field  Office, 
at  the  above  address.  Any  adverse 
comments  will  be  reviewed  by  the  NCA 
Manager,  who  may  vacate  or  modifv'  this 
realty  action  to  accommodate  the 
protest.  If  the  protest  is  not 
accommodated,  the  comments  are 
subject  to  review  of  the  District  Manager 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  This  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated;  Augusts.  1998. 
John  Sullivan, 
NCA  Manager. 
!FR  Doc.  98-21776  Filed  8-12-98;  8:45  am] 

BILUNG  CODE  4310-GG-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-957-1 030-00] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.,  August  4,  1998. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east 
boundarv.  subdivisional  lines,  and 
boundaries  of  certain  mineral  sur\'eys. 
and  the  subdivision  of  sections  23  and 
24,  and  the  survey  of  lot  33  in  section 
23,  T.  48  N..  R,  4  E.,  Boise  Meridian. 
Idaho,  Group  997.  was  accepted  August 
4,  1998.  This  survey  was  executed  to 
meet  certain  administrative  needs  of  the 
Bureau  of  Land  Management.  All 
inquiries  concerning  the  surveys  of  the 
above  described  land  must  be  sent  to  the 
Chief,  Cadastral  Sur\'ey,  Idaho  State 
Office.  Bureau  of  Land  Management. 
1387  South  Vinnell  Way,  Boise,  Idaho 
83709-1657. 

Dated:  August  4.  1998. 
Duane  E.  Olsen, 

Chief  Cadastral  Sun-eyor  for  Idaho. 

IFR  Doc.  98-21769  Filed  8-12-98:  8:45  am] 

BILUNG  CODE  4310-GG-P 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[I  D-957-1 220-00] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management.  Boise,  Idaho,  effective 
9:00  a.m..  August  5,  1998. 

The  plat  representing  the  dependent 
resurv'ey  of  portions  of  the  east  and 
north  boundaries,  subdivisional  lines, 
and  of  the  1909  meanders  of  the  Snake 
River,  the  subdivision  of  section  1.  and 
certain  metes-and-bounds  surveys  and 
informative  traverse  of  a  portion  of  the 
present  left  bank  of  the  Snake  River 
within  section  1,  T.  6  S.,  R.  9  E..  Boise 
Meridian.  Idaho,  Group  996,  was 
accepted  August  5,  1998.  This  sun.'ey 
was  executed  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management. 

All  inquiries  concerning  the  surveys 
of  the  above  described  land  must  be  sent 
to  the  Chief,  Cadastral  Survey,  Idaho 
State  Office,  Bureau  of  Land 
Management,  1387  South  Vinnell  Way, 
Boise,  Idaho  83709-1657. 

Dated:  August  5.  1998. 
Duane  E.  Olsen, 

Chief  Cadastral  Sur\-eyor  for  Idaho. 
(FR  Doc  98-21  770  Filed  8-12-98;  8:45  am] 

BILUNG  CODE  4310-GG-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  751 -TA-1 7-20] 

Titanium  Sponge  From  Japan, 
Kazakhstan,  Russia,  and  Ukraine 

Determination 

On  the  basis  of  the  record  >  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  section  751(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
§  1675(b))  (the  Act),  that  revocation  of 
the  orders  covering  titanium  sponge 
imports  from  lapan,  Kazakhstan,  Russia, 
and  Ukraine  is  not  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States.  Titanium  sponge  is  provided  for 
in  subheading  8108.10.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 


Background 

The  Commission  instituted  these 
investigations  effective  March  23,  1998, 
following  receipt  of  a  request  to  review 
its  affirmative  determination  in 
investigation  No.  AA1921-51,  as  it 
applied  to  imports  from  Russia. ^  This 
request  was  filed  with  the  Commission 
on  December  9,  1997,  by  counsel  on 
behalf  of  TMC  Trading  international, 
Ltd.,  an  Irish  trading  company  involved 
in  the  distribution  of  titanium  sponge 
from  Russia,  and  TMC  USA,  Inc.,  its 
U.S.  affiliate.  Notice  of  the  scheduling  of 
the  Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  March  23,  1998  (63  FR 
13873).  The  hearing  was  held  in 
Washington,  DC,  on  June  8,  1998,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  July  31, 
1998.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3119 
(August  1998),  entitled  Titanium 
Sponge  from  Japan,  Kazakhstan,  Russia, 
and  Ukraine:  Investigations  Nos.  751- 
TA-17-20. 

Issued:  August  7.  1998. 

By  order  of  the  Commission. 
Doiuia  R,  Koehnke, 
Secretary. 
(FR  Doc.  98-21699  Filed  8-12-98;  8:45  am] 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  Agency  Information 
Collection  Activities:  Proposed 
Collection;  Comment  Request 

action:  Request  OMB  Emergency 
Approval;  National  Survey  of  Police 
Executives,  District  Commanders  and 
Agencies 


The  Department  of  Justice,  Office  of 
Community  Oriented  Policing  Services 
(COPS)  has  submitted  the  following 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR§207  2(fl). 


•*  The  Commission  also  instituted,  on  its  own 
initiative,  review  investigations  covering  imports  of 
titanium  sponge  from  Japan,  Kazakhstan,  and 

Ukraine. 


Reduction  Act  of  1995.  OMB  approval 
has  been  requested  by  August  17,  1998. 
If  granted,  the  emergency  approval  is 
only  valid  for  180  days.  All  comments 
and/or  questions  pertaining  to  this 
pending  request  for  emergency  approval 
must  be  directed  to  OMB,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Department  of  Justice  Desk 
Officer,  Washington,  DC  20530. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  until;  October  13, 
1998.  During  the  60-day  regular  review 
all  comments  and  suggestions,  or 
questions  regarding  additional 
information,  to  include  obtaining  a  copy 
of  the  proposed  information  collection 
instrument  with  instructions,  should  be 
directed  to  the  COPS  Office,  Program/ 
Policy  Support  and  Evaluation  Division, 
COPS  Office,  U.S.  Department  of  Justice. 
1100  Vermont  Avenue,  NW, 
Washington,  DC  20530.  Comments  also 
may  be  submitted  to  the  COPS  Office 
via  facsimile  to  202-633-1386.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  the  Form/Collection: 
National  Survey  of  Police  Executives, 
District  Commanders  and  Agencies 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  COPS  28/01.  Office  of 
Community  Oriented  Policing  Services, 
U.S.  Department  of  justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  A  sample  of  local  law 
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enforcement  agency  heads  and  precinct/ 
district  commanders  that  have  received 
grant  funding  from  the  COPS  Office  will 
be  surveyed  regarding  the  nature  and 
extent  of  community  policing 
implementation  in  their  agencies  and 
precincts/districts. 

To  uphold  its  mandate,  the  COPS 
Office  has  awarded  hiring  and 
redeployment  grants,  innovative  grants, 
and  training  grants  to  over  10,000  law 
enforcement  agencies  nationwide. 
While  the  COPS  Office  has  made 
significant  strides  in  funding  officers  it 
is  important  to  consider  the  1994  Crime 
Bill  and  the  emergence  of  COPS  in  a 
long-terra  perspective.  The  proposed 
survey  aims  to  answer  questions 
regarding  the  nature  and  extent  of 
community  policing  implementation 
across  the  United  States. 

COPS  data  and  prior  national  surveys 
of  community  policing  implementation 
are  limited  in  their  capacity  to  describe 
how  extensive  community  policing 
implementation  is.  In  addition,  existing 
data  sets  do  not  permit  exploration  of 
the  likelihood  that  implementation  of 
community  policing  varies  within 
jurisdictions,  particularly  large  ones  that 
are  decentralized  to  precinct  or  district 
levels.  The  National  Survey  of  Police 
Executives,  District  Commanders  and 
Agencies  will  be  able  to  capture 
variations  within  a  jurisdiction. 

Surveys  will  incorporate  elements 
that  the  COPS  Office  has  identified  as 
key  components  of  community  policing 
and  will  draw  upon  prior  surveys,  other 
literature,  and  prior  knowledge  to 
develop  a  comprehensive  listing  of 
community  policing  elements. 
Questions  will  provide  more  precise 
information  about  the  extent  to  which 
each  element  is  implemented. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  This  collection  is  being 
conducted  in  two  phases  as  a  pilot 
survey  and  a  larger  follow-up  survey. 
Two  sections.  Section  A  and  Section  B 
will  be  utilized;  a  total  of  approximately 
6700  respondents  will  be  surveyed. 
Estimated  time  to  complete  Section  A  is 
20  minutes  with  no  preparation  time; 
estimated  time  to  complete  Section  B  is 
1.5  hours  including  preparation  time. 

(6]  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Approximately  6141.6  hours. 

In  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 


Dated:  August  6,  1998. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice 

IFR  Doc.  98-21685  Filed  8-12-98;  8:45  am] 

BILLING  CODE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

action:  Notice  of  information  collection 
under  review;  application  by  refugee  for 
waiver  of  ground  of  excludability. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  13.  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
fro  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected-,>and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  by  Refugee  for  Waiver  of 
Grounds  of  Excludability. 

(3)  Agency  from  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 


collection:  Form  1-602.  Office  of 
International  Affairs,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  wll  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individual  and 
households.  This  form  is  used  by  the 
Service  to  determine  eligibihty  for  a 
waiver. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  2,500  responses  at  15  mmutes 
(.25)  per  response.) 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  625  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
addition  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice.  Room  5307,  425  I  Street,  NW., 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s}  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Ms  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice.  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850. 
Washington  Center,  1001  G  Street,  NW.. 
Washingtion,  DC  20530. 

Dated;  August  6.  1998. 

Brenda  E,  Dyer, 

Deputy  Clearance  Officer,  United  States 
Department  of  Justice. 

IFR  Doc.  98-21686  Filed  8-12-98;  8:45  am) 

BILUNQ  CODE  44ia-18-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  Application  for  Waiver 
of  the  Foreign  Residence  Requirement  of 
Section  212(e)  of  the  Immigration  and 
Nationality  Act. 

The  Department  of  Justicr, 
Immigration  and  Naturalization  Ser\ice 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
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Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
put)lished  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
■'si.xty  days"  until  October  \3.  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimated  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumption  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collectinn: 
Application  for  Waiver  of  the  Foreign 
Residence  Requirement  of  Section 
212(e)  of  the  Immigration  and 
Nationalitv  Act. 

(3)  Agency  form  number,  ifanv.  and 
the  applicable  component  of  the 
Department  of  justice  sponsoring  the 
collection:  For  1-612.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
households.  This  form  is  used  by  the 
Service  to  determine  eligibility  for  a 
waiver. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1,300  responses  at  20  minutes 
(.333)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  432  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 


Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice.  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  addition  information  is  required 
contact:  Ms  Brenda  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center.  1001  G  Street,  NW., 
Washington,  DC  20530. 

Dated  August  6,  1998. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  98-21687  Filed  8-12-98:  8:45  am] 

BILLING  CODE  4410-1&-M 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  Petition  to  classify 
orphan  as  an  immediate  relative  and 
application  for  advance  processing  of 
orphan  petition. 


The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  13,  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Petition  to  Classify  Orphan  as  an 
Immediate  Relative  and  Application  for 
Advance  Processing  of  Orphan  Petition. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  fustice  sponsoring  the 
collection:  Form  1-600  and  I-600A. 
Adjudications  Division,  Immigration 
and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
households.  This  form  is  used  by  the 
Service  to  determine  immigrant 
eligibility  and  advance  processing  of 
orphans. 

(5)  An  estimate  of  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  34,000  responses  at  30  minutes 
(.50)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  17,000  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  branch.  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Managment  Division,  Suite  850, 
Washington.  Center,  1001  G  Street.  NW., 
Washington,  DC  20530. 
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Dated:  Augusts.  1998. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer.  United  Sates 

Department  of  Justice. 

IFR  Doc.  98-21688  Filed  8-12-98;  8:45  am] 

BILLING  CODE  441(>-1»-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Application  to  Preserve 
Residence  for  Naturalization. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  13,  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  to  Preserve  Residence  for 
Naturalization. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  justice  sponsoring  the 


collection:  Form  N-470.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Fhmavy:  Individuals  or 
households.  The  information  will  be 
used  to  determine  whether  an  alien  who 
intends  to  be  absent  from  the  United 
States  for  a  period  of  one  year  or  more 

is  eligible  to  preserve  residence  for 
naturalization  purposes. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1,000  responses  at  15  minutes 
(.25)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  250  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307.  425  I  Street,  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street  NW.. 
Washington,  DC  20530. 

Dated:  Augusts.  1998. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  United  States 

Department  of  Justice. 

IFR  Doc.  98-21689  Filed  8-12-98;  8:45  am] 

BILUNG  CODE  4410-1B-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Application  of 
Temporary  Replacement  Card. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 


clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  13.  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  ot  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  of 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  of  Temporary  Replacement 
Card. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-695.  Adjudications 
Division,  Immigration  and 
Naturalization  Ser\'ice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  The  information  collected 
by  this  application  will  be  used  by  the 
INS  to  consider  application  for 
replacement  of  temporary^  resident  card. 
It  will  also  be  used  to  request  a  new 
card  on  the  occasion  that  one  has  been 
lost,  stolen,  or  destroyed. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  100,000  responses  at  10 
minutes  (.166)  per  response. 

(6)  An  estimate  of  the  tctal  public 
burden  (in  hoursl  associated  with  the 
collection:  16.600  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
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proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer.  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington.  Center.  1001  G  Street  NW., 
Washington.  DC  20530. 

Dated:  Augusts,  1998. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer.  United  States 

Department  of  Justice. 

|FR  Doc.  98-21690  Filed  8-12-98:  8:45  am] 

BILUNG  CX>OE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Request  for  Information 
From  Selective  Service  Files. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  13,  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 


including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Request  for  Information  From  Selective 
Service  Files. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-422.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  is  necessary  to 
obtain  information  from  Selective 
Service  to  determine  eligibility  for 
naturalization  as  provided  in  the  I  &  N 
Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  2.000  responses  at  10  minutes 
(.166)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  332  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division.  Suite  850, 
Washington  Center,  1001  G  Street,  NW., 
Washington.  DC  20530. 


Dated:  Augusts.  1998. 

Brenda  E.  Dyer, 

Deputy  Clearance  Officer.  United  States 
Department  of  Justice. 

[PR  Doc.  98-21691  Filed  8-12-98;  8:45  am] 

BILLING  CODE  4410-ie-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities;  Extension  of  Existing 
Collection;  Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  Change  of  Address  Card. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  13,  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points; 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Change  of  Address  Card. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  I-697A.  Adjudications 
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Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  The  Service  uses  the 
information  to  update  on  applicant's 
address  in  the  Legalization  Automated 
Database.  The  country,  date  of  birth,  and 
registration  number  and  elements 
needed  to  identify  specific  applicants 
who  have  similar  names  and/or  don't 
provide  an  A-number,  registration 
number,  or  provide  a  wrong  A-number. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  200,000  respond  at  5  minutes 
(.083)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  16,600  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street.  NW., 
Washington,  DC  20530. 

Dated:  Augusts,  1998, 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  98-21692  Filed  8-12-98;  8:45  am) 

BILUNG  CODE  4410-ia-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Request  for  Verification 
of  Naturalization. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 


has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  13,  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  collection. 

(2)  Title  of  the  Form/Collection: 
Request  for  Verification  of 
Naturalization. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-25,  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individual  or 
households.  This  form  is  used  to  obtain 
information  form  the  records  of  a  clerk 
of  court  which  may  be  needed  by  a 
person  applying  for  benefits  under 
various  provisions  of  the  I  &  N  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1,000  responses  at  15  minutes 
(.25)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hoursl  associated  with  the 
collection:  250  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 


instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Ser\'ice,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street.  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer.  Deputy 
Clearance  Officer.  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff.  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  NW., 
Washington,  DC  20530. 

Dated:  .Augusts,  1998. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer.  United  States 

Department  of  Justice. 

|FR  Doc.  98-21693  Filed  8-12-98;  8:45  am) 

BILUNG  CODE  4410-1B-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review:  Application  for 
Certificate  of  Citizenship. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  13,  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Certificate  of 
Citizenship. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-600.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  is  provided  by 
the  Service  as  a  uniform  format  for 
obtaining  essential  data  necessary  to 
determine  the  applicant's  eligibilitv  for 
the  requested  immigration  benefit. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  30,000  responses  at  60  minutes 
(1)  per  response. 

{&)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  30,00  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copv  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307.  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff.  Justice 
Management  Division,  Suite  850. 
Washington  Center,  1001  G  Street.  NW., 
Washington.  DC  20530. 


Dated:  .August  6.  1998. 

Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  United  States 
Department  of  Justice. 

|FR  Doc.  98-21694  Filed  8-12-98;  8:45  ami 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Request  for  Hearing  on 
a  Decision  in  Naturalization 
Proceedings  Under  Sec.  336. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  13,  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies'  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

Title  of  the  Form/Collection:  Request 
for  Hearing  on  a  Decision  in 
Naturalization  Proceedings  Under  Sec. 
336. 


(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-336.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  individuals  or 
households.  This  form  will  be  used  by 
applicants  for  naturalization  to  pursue 
the  only  avenue  available  to  them  in  the 
appeal  process. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  5,000  responses  at  165  minutes 
(2.75)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  13,750  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  NW., 
Washington,  DC  20530. 

Dated;  Augusts.  1998. 
Brenda  E.  Dyer. 

Deputy  Clearance  Officer.  United  States 

Department  of  Justice. 

(PR  Doc.  98-21695  Filed  8-12-98;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  Guam  Visa  Waiver 
Agreement. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
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collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  13,  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency;  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies,  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  Guam 
Visa  Waiver  Agreement. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-760.  Inspections 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Public  Law  99-396  provides  for 
certain  aliens  to  be  exempt  from  the 
nonimmigrant  visa  requirements  if 
seeking  entry  into  and  stay  on  Guam  as 
a  visitor  under  certain  conditions.  This 
form,  the  1-760,  is  the  agreement 
between  the  carrier  of  the  alien  and  the 
United  States.  Application  by  aliens  is 
made  on  another  form,  the  1-736. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  5  responses  at  60  minutes  (1) 
per  response. 

(6)  An  estimate  of  total  public  burden 
(in  hours)  associated  with  the  collection: 
5  annual  burden  hours. 


If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Ser\'ice,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  any  also  be  directed  to  Mr.  Richard 
A.  Sloan. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center.  1001  G  Street,  NW., 
Washington,  DC  20530. 

Dated:  August  6,  1998. 
Brenda  E.  Dyer. 

Deputy  Clearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  98-21696  Filed  8-12-98;  8:45  ami 

BILUNG  CODE  4410-1B-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities;  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Application  for  Waiver 
of  Grounds  of  Excludability. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  13,  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Waiver  of  Grounds  of 
Excludability 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-690.  Adjudication 
Division,  Immigration  and 
Naturalization  Ser\'ice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
households.  The  information  on  the 
application  will  be  used  by  the  Ser\ice 
in  considering  eligibility  for  legalization 
under  sections  210  and  245A  of  the 
Immigration  and  Nationality  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  52,000  responses  at  15  minutes 
(.25)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hoursj  associated  with  the 
collection:  13.000  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director.  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Ser\'ice.  U.S.  Department 
of  Justice.  Room  5307.  425  I  Street.  NW., 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan 

If  additional  information  is  required 
contact:  Ms  Brenda  E.  Dyer.  Deputy 
Clearance  Officer.  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
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Washington  Center.  1001  G  Street,  N\V., 
Washington,  DC  205.30. 

Dated:  .Augusts.  1998. 
Brenda  E.  Dyer, 

Deputy  Cleariince  Officer.  I  'nited  States 

Department  of  justice. 

|FR  Doc.  98-21697  Filed  8-12-98;  8:45  ami 

BILLING  CODE  4410-18-M 

DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

[OJP(OJP)-1193] 

RIN  1121-2B29 

Corrections  Program  Office; 
Solicitation  for  Violent  Offender 
Incarceration/Truth-in-Sentencing 
Incentive  Program  Technical 
Assistance  and  Training 

agency:  Office  of  Justice  Programs, 
Corrections  Program  Office.  Justice. 
ACTION:  To  solicit  applications  for  an 
organization(s)  to  develop  and  deliver 
training  and/or  provide  technical 
assistance  related  to  the 
implementation,  administration,  or 
impact  of  the  Violent  Offender 
Incarceration  and  Truth-in-Sentencing 
Incentive  Program  (VOI/TIS),  which  was 
authorized  by  the  Violent  Crime  Control 
and  Law  Enforcement  Act  of  1994.  as 
amended. 

summary:  The  Office  of  Justice 
Programs,  Corrections  Program  Office 
(CPO)  is  soliciting  proposals  to  establish 
a  VOI/TIS  Training  and  Technical 
Assistance  Program.  Applicants  may 
apply  for  funding  to  perform  functions 
described  under  Component  1:  Training 
Curriculum  Development  and  Delivery, 
Component  2:  Technical  Assistance,  or 
both.  Applicants  may  also  apply  for 
funding  to  implement  the  training  and/ 
or  technical  assistance  program  in  one 
or  a  limited  number  of  the  defined  topic 
areas.  Eligible  applicants  include 
public,  private  non-profit,  and  for-profit 
organizations  (for-profit  organizations 
must  waive  their  profitj  that  have  an 
understanding  of  sentencing  and 
corrections  related  issues  and 
experience  developing  and  delivering 
training  and/or  providing  technical 
assistance  to  State  and  local  agencies. 

Component  1:  Development  and 
Delivery  of  Training.  CPO  plans  to 
expand  its  training  offerings  to  include 
a  broader  range  of  topics  related  to  the 
VOI/TIS  program.  The  applicant  will  be 
expected  to  develop  a  curriculum  for 
each  topic  and  to  deliver  training  to 
State  and  tribal  policy  makers  and  adult 
and  juvenile  correctional  agencies. 
Some  of  the  training  will  be  provided 


onsite  at  a  location  provided  by  the 
requesting  agency  and  will  be  tailored  to 
the  needs  of  that  agency,  while  other 
programs  will  be  provided  on  a  regional 
basis  or  in  a  central  location.  The 
applicant  may  apply  to  develop  training 
on  all,  one,  or  several  of  the  following 
topics: 

■  Managing  long-term  offenders 

■  Managing  violent  offenders 

■  Managing  the  supermax  facility 

■  Staffing  issues  related  to  such 
issues  as  managing  crowded  facilities, 
more  violent  offenders,  and/or  inmates 
with  very  long  or  life  sentences 

■  Managing  prison  climates  (race/ 
ethnicity,  staff  sensitivity,  etc.) 

■  Effective  use  of  needs  and  risk 
assessments 

■  Implementing  drug  testing, 
sanctions,  and  treatment  programs 

■  Reducing  the  flow  of  drugs  and 
other  contraband  into  correctional 
facilities 

■  Cognitive  restructuring 

■  Cross-discipline  team  building 

■  Relapse  prevention 

■  Case  management 

■  Treating  offenders  with  co- 
occurring  disorders 

■  Transition  planning  and  aftercare 
to  assist  inmates  with  reintegration  into 
the  community 

■  Health  issues  and  geriatric  inmates 

■  Addressing  victims  rights  and 
related  issues  in  corrections 

■  Management  of  violent  youth  tried 
as  adults 

■  Management  of  female  populations 

■  Developing  and  managing  RFPs, 
contracts,  and  monitoring  systems 
related  to  private  prisons 

■  Using  data  to  make  management 
and  program  decisions 

■  Tribal  justice/corrections 
Component  2:  Technical  Assistance. 

Assistance  will  be  made  available, 
under  this  cooperative  agreement,  to 
State  and  tribal  policy  makers  and 
representatives  from  adult  and  juvenile 
corrections  agencies  to  assist  them  in 
addressing  issues  related  to  the 
following  topics: 

■  Sentencing  reform 

■  Offender  management 

■  Facility  design,  space  management, 
and  overcrowding 

■  Budgetary  implications  of  the  VOI/ 
TIS  program 

■  Geriatric  prisoners  and  prisoners 
with  medical  conditions 

■  Crime  victims'  rights 

■  Privatization 

■  Drug  control,  testing,  sanctions, 
and  treatment 

■  Tribal  justice  and  corrections 
DATES:  Applications  must  be  received 
by  the  Corrections  Program  Office  no 


later  than  close  of  business  on 
September  15,  1998. 

ADDRESS:  Corrections  Program  Office, 
810  7th  Street.  NW,  Washington,  DC 
20531. 

FOR  FURTHER  INFORMATION  OR  TO  OBTAIN 
A  COPY  OF  THE  SOLICITATION:  Log  into  the 
CPO  Website  at  http:// 
www.ojp.usdoj.gov/cpo  or  contact 
Donna  Bownes,  Chief,  Technical 
Assistance  and  Conference  Branch. 
Corrections  Program  Office,  at  (800) 
848-6325  extension  69618. 

SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994.  as  amended, 
42  U.S.C  13701-9  and  42  U.S.C.  13911. 

Background. 

The  Corrections  Program  Office  (CPO) 
is  responsible  for  administration  of  the 
following  corrections-related  grant 
programs  authorized  by  the  Violent 
Crime  Control  and  Law  Enforcement 
Act  of  1994,  as  amended: 

■  Violent  Offender  Incarceration  and 
Truth-in-Sentencing  Incentive  Program 
(VOI/TIS) 

— Formula  Grants 

— Discretionary  Grants  to  Build  Jail 
Facilities  on  Tribal  Lands 

■  Residential  Substance  Abuse 
Treatment  for  State  Prisoners 

■  Prevention,  Diagnosis,  and 
Treatment  of  Tuberculosis  in 
Correctional  Institutions 

The  solicitation  addresses  training 
and  technical  assistance  for  the  Violent 
Offender  Incarceration  and  Truth-in- 
Sentencing  Incentive  Program  (VOI/ 
TIS).  It  describes  these  programs, 
outlines  the  scope  of  work  and  tasks  to 
be  performed,  describes  the 
administrative  and  application 
requirements,  and  provides  the  forms 
needed  to  prepare  an  application.  One 
or  several  awards  totaling  up  to  $2.4 
million  ($1.4  million  for  the  training 
component  and  $1  million  for  technical 
assistance  component)  will  be  issued  as 
a  cooperative  agreement.  The  duration 
will  be  for  one  year,  with  supplemental 
awards  made  annually,  or  as  needed,  for 
up  to  a  total  of  four  additional  years, 
based  on  the  recipient's  performance, 
program  needs,  and  the  availability  of 
funds.  The  recipient  will  be  expected  to 
work  in  close  partnership  with  CPO  and 
other  Department  of  Justice  personnel  to 
define  and  address  the  needs  for 
assistance  by  State  and  local 
jurisdictions. 


Dated:  August  7.  1998. 
Laurie  Robinson. 

Assistant  Attorney  General. 

[FR  Doc.  98-21732  Filed  8-12-98;  8:45  am) 

BILUNG  CODE  4410-18-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-98-34] 

Presence  Sensing  Device  Initiation 
(PSDI)  (29  CFR  1910.217(h); 
Information  Collection  Requirements 

ACTION:  Notice;  Opportunity  for  Public 
Comment. 
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summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
requirements  contained  in  the  standard 
on  Presence  Sensing  Device  Initiation 
(29  CFR  1910.217(h)).  The  Agency  is 
particularly  interested  in  comments 
which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  use; 

•  evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  13, 
1998. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-98-34,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-2625. 
200  Constitution  Avenue,  N.W.. 
Washington,  D.C.  20210.  Telephone: 
(202)  219-7894.  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202) 
219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney,  Directorate  of  Safetv 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3605. 
200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210,  telephone: 
(202)  219-8061.  A  copy  of  the 
referenced  information  collection 
request  is  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  by 
telephoning  Theda  Kenney  at  (202)  219^ 
8061,  extension  100,  or  Barbara  Bielaski 
at  (202)  219-8076,  extension  142.  For 
electronic  copies  of  the  Information 
Collection  Request  on  Presence  Sensing 
Device  Initiation  (29  CFR  1910.217(h)), 
contact  OSHA's  WebPage  on  the 
Internet  at  http://www.osha.gov  and 
click  on  "Regulations  and  Compliance." 
SUPPLEMENTARY  INFORMATION 


I.  Background 

The  Occupational  Safetv  and  Health 
Act  of  1970  (the  Act)  authorizes  the 
promulgation  of  such  health  and  safety 
stndards  as  are  necessary  or  appropriate 
to  provide  safe  or  healthful  employment 
and  places  of  employment.  The  statute 
specifically  authorizes  information 
collection  by  employers  as  necessarv  or 
appropriate  for  the  enforcement  of  the 
Act  or  for  developing  information 
regarding  the  causes  and  prevention  of 
occupational  injuries,  illnesses,  and 
accidents. 

The  collections  of  information 
contained  in  PSDI  are  considered 
essential  for  ensuring  the  safety  of 
employees  using  presence  sensing 
devices.  The  requirement  for  affixing 
test  rod  instructions  label  to  the 
presence  sensing  device — 
1910.217(h)(10)(i)— enhances  the  proper 
and  essential  device  testing.  Because 
operator  safety  depends  on  the  PSDI 
safety  system,  conforming  with  the 
equipment  testing  and  checking 
requirements  is  absolutely  essential  for 
worker  safety. 


The  requirements  for  certification/ 
validation— 1910. 21 7(h)(ll)(i)  through 
(vi),  (13),  and  Appendices  A  and  C— 
ensure  that  the  design,  installation,  and 
ongoing  maintenance  of  the  safetv 
system  is  objectively  evaluated  for 
conformance  with  all  applicable 
requirements  of  the  section.  The  section 
further  requires  notification  of 
unplanned  incidents  such  as  component 
failures  and  accidents  which  could 
impair  the  continuing  safetv  of  the 
system.  For  employees,  employers. 
OSHA  compliance  and  consultation 
personnel,  insurance  authorities,  and 
others  involved  to  be  able  to  recognize 
easily  that  the  system  meets  OSHA 
standards,  the  press  must  be  labeled  to 
affirm  validation/certification. 
Submitting  copies  of  accident  reports  to 
the  validation  organization  is  necessary- 
to  assure  that  the  validation 
organization  will  have  knowledge  of 
field  experience  in  this  mode  of  press 
operation  and  will  be  able  to 
incorporate  any  lessons  learned  from 
the  accidents  into  the  certification/ 
validation  program  provisions. 

Because  this  rule  permits  a  mode  of 
operation  which  previously  was 
prohibited,  OSHA  believes  it  is 
especially  es.sentiai  to  verify  that  this 
method  does  not  compromise  worker 
safety.  The  certification/validation 
program  provides  a  method  to  ensure 
that  the  press  and  related  equipment  are 
properly  arranged  and  that  the 
installation  does  not  become  degraded 
over  time.  It  should  be  noted  that 
although  OSHA  uses  the  term 
"certification"  for  this  process,  it  should 
not  be  confused  with  the  use  of  the 
word  as  addressed  in  the  OMB 
implementing  regulations  for  the 
Paperwork  Reduction  Act,  to  reflect  a 
minimal  information  collection  method. 
The  word  "certification"  in  this 
rulemaking  is  based  on  the  American 
National  Standard  ANSI  Z31.1.  1-1987, 
and  is  nationally  recognized  as 
describing  a  broad,  comprehensive, 
well-defined  program  for  ensuring 
product  or  material  conformance  with 
established  standards. 

II.  Current  Actions 

This  notice  requests  public  comment 
on  OSHA's  burden  hour  estimates 
before  OSHA  seeks  Office  of 
Management  and  Budget  (OMB) 
approval  of  the  information  collection 
requirements  contained  in  the  Presence 
Sensing  Device  Initiation  (PSDI) 
standard. 

OSHA  has  calculated  the  burden  for 
this  collection  of  informiUion  at  30,615 
burden  hours.  OSHA  believes  this 
amount  may  be  even  lower  because 
many  employers  do  not  use  PSDI.  In 
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fact,  many  employers  have  not  incurred 
any  paperwork  burden  to  comply  with 
the  standard  because  they  have  not 
elected  to  use  PSDI  features  on  their 
power  presses.  OSHA  is  requesting  the 
appropriate  approval  from  OMB  in  the 
event  an  employer  may  wish  to  use  a 
PSDI.  which  will  trigger  the  collection 
of  information  requirements. 

Type  of  Review:  E.xtension  of  a 
Currently  Approved  Collection. 

Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration. 

Title:  Presence  Sensing  Device 
Initiation  (29  CFR  1910.217(h)). 

OMB  Number:  1218-0143. 

Agency  Nun^ber:  Docket  Number  ICR- 
98-34. 

Affected  Public:  Business  or  other  for- 
profit;  Not  for  profit  institutions; 
Federal  Government;  State,  local  or 
tribal  Government. 

Number  of  Respondents:  2,238. 

Frequency:  Varies  (Initially,  Yearly, 
On  Occasion). 

Average  Time  per  Response:  Varies 
from  two  minutes  (.02  hr.)  to  4  hours. 

Estimated  Total  Burden  Hours: 
30,615. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  (OMB) 
approval  of  the  information  collection 
request.  The  comments  will  become  a 
matter  of  public  record. 

Signed  at  Washington,  DC,  this  5th  day  of 
.^ugust  1998. 
IFR  Doc.  98-21784  Filed  8-12-98;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-98-32] 

Control  of  Hazardous  Energy  Sources 
(Lockout/Tagout)  (29  CFR  1910.147); 
Information  Collection  Requirements 

ACTION:  Notice;  Opportunity  for  Public 
Comment. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PR.'\-95)  (44  U.S.C.  3506(c)(2)(A)).  This 


program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
requirements  contained  in  the  standard 
on  the  Control  of  Hazardous  Energy 
Sources  (Lockout/Tagout)  (29  CFR 
1910.147).  The  Agency  is  particularly 
interested  in  comments  that: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  13, 
1998. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-98-32,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Telephone: 
(202)  219-7894.  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202) 
219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney,  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor.  Room  N-3605. 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  telephone:  (202) 
219-8061.  A  copy  of  the  referenced 
information  collection  request  is 
available  for  inspection  and  copying  in 
the  Docket  Office  and  will  be  mailed  to 
persons  who  request  copies  by 
telephoning  Theda  Kenney  at  (202)  219- 
8061,  extension  100,  or  Barbara  Bielaski 


at  (202)  219-8076,  extension  142.  For 
electronic  copies  of  the  Information 
Collection  Request  on  the  Control  of 
Hazardous  Energy  (Lockout/Tagout), 
contact  OSHA's  WebPage  on  the 
Internet  at  http://www.osha.gov  and 
click  on  "Regulations  and  Compliance." 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes  the 
promulgation  of  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment. 
The  statute  specifically  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents. 

The  collections  of  information 
contained  in  the  standard  on  the  Control 
of  Hazardous  Energy  Sources  (Lockout/ 
Tagout)  are  needed  to  reduce  injuries 
and  deaths  in  the  workplace  that  occur 
when  employees  are  engaged  in 
maintenance,  repair,  and  other  service 
related  activities  requiring  the  control  of 
potentially  hazardous  energy.  The 
employer  will  use  the  information  in  the 
procedures  he  or  she  develops  to 
provide  employees  with  a  clear 
understanding  of  uniform  and  safe 
methods  for  the  application  and 
removal  of  energy  control  measures 
involving  work  on  machines  or 
equipment,  thereby,  reducing  accident 
probability.  In  addition,  the  information 
will  be  used  by  employers  to  enable 
them  to  pinpoint  methods  and 
operations  currently  in  use  that  may 
require  additional  attention.  The  failure 
to  provide  and  maintain  access  to  this 
information  will  significantly  impair 
OSHA's  effort  to  control  or  reduce 
injuries  and  fatalities  in  the  workplace 
that  are  associated  with  these  activities 
and  conditions. 

II.  Current  Actions 

This  notice  requests  public  comment 
on  OSHA's  burden  hour  estimates  prior 
to  OSHA  seeking  Office  of  Management 
and  Budget  (OMB)  approval  of  the 
information  collection  requirements 
contained  in  the  Control  of  Hazardous 
Energy  Sources  (Lockout/Tagout) 
standard. 

Type  of  Review:  Extension  of  a 
Currently  Approved  Collection. 

Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration. 

Title:  Control  of  Hazardous  Energy 
Sources  (Lockout/Tagout)  (29  CFR 
1910.147). 
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OMB  Number:  1218-0150. 

Agency  Number:  Docket  Number  ICR- 
98-32. 

Affected  Public:  Business  or  other  for- 
profit;  Not  for-profit  institutions; 
Federal  Government;  State,  local  or 
tribal  Government. 

Number  of  Respondents:  462,340. 

Frequency:  Varies  (Initially,  Yearly, 
On  Occasion). 

Average  Time  per  Response:  Varies 
from  .15  seconds  (.004  hr.)  to  2.5  hours. 

Estimated  Total  Burden  Hours: 
818,098. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  (OMB) 
approval  of  the  information  collection 
request.  The  comments  will  become  a 
matter  of  public  record. 

Signed  at  Washington,  D.C..  this  5th  day  of 
August  1998. 

Charles  N.  Jeffress, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  98-21785  Filed  8-12-98;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Maritime  Advisory  Committee  for 
Occupational  Safety  and  Health: 
Appointment  of  Members 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Notice  of  appointment  of 
members  to  the  Maritime  Advisory 
Committee  for  Occupational  Safety  and 
Health  (MACOSH). 

SUMMARY:  The  Secretary  of  Labor  has 
established  an  advisory  committee  to 
advise  the  Assistant  Secretary  for 
Occupational  Safety  and  Health  on 
issues  relating  to  occupational  safety 
and  health  programs,  policies,  and 
standards  in  the  maritime  industries  in 
the  United  States.  The  committee  will 
provide  collective  expertise  not 
otherwise  available  to  the  Secretary  to 
address  the  complex  and  sensitive 
issues  involved.  Committee  members 
have  been  appointed  from  government 
agencies,  shipbuilding,  longshoring,  and 
labor  and  professional  associations. 
ADDRESSES:  Written  comments  in 
response  to  this  notice  should  be  sent  to 
the  following  address:  U.S.  Department 
of  Labor,  OSHA,  Office  of  Maritime 
Standards,  Room  N-3621,  200 
Constitution  Avenue,  NVV.,  Washington, 
DC  20120.  Phone:  (202)  219-7234;  Fax: 
(202)  219-7477. 


FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Liberators,  Office  of  Maritime 
Standards,  OSHA,  (202)  219-7234. 
SUPPLEMENTARY  INFORMATION:  On 
February  26,  1998,  OSHA  announced  its 
intention  to  renew  the  charter  of 
MACOSH  and  request  nominations  of 
qualified  persons  to  serve  on  the 
committee  (63  FR  9861).  MACOSH  is 
intended  to  address  the  concerns  of  the 
entire  maritime  community,  focussing 
on  the  shipyard  and  marine  cargo 
handling  industries. 

MACOSH  will  assist  the  Secretary  in 
complying  with  the  President's 
initiative  to  make  the  U.S.  shipyard 
industry  competitive  in  the  worldwide 
community,  while  maintaining  the 
safety  of  workers.  MACOSH  will  focus 
on  more  effective  enforcement, 
improved  training  and  outreach 
programs,  and  streamlined  rulemaking 
techniques.  In  addition,  MACOSH  will 
address  controversial  issues,  including 
those  with  international  implications, 
that  impact  the  U.S.  longshoring  and 
shipyard  communities. 

Committee  Members 

MACOSH  is  composed  of  15  members 
who  have  been  selected  to  represent  the 
diverse  interest  of  the  maritime 
community.  Section  7(b)  of  the  OSH  Act 
requires  the  following:  at  least  one 
member  who  is  designee  of  the 
Secretan,'  of  Heahh  and  Human 
Services:  at  least  one  member  who 
represents  a  State  safety  and  health 
agency;  and  an  equal  number  of 
representatives  of  emplovees  and 
employers.  Other  members  include 
representatives  from  professional  and 
other  governmental  organizations  with 
specific  maritime  responsibilities. 

The  15  members  of  MACOSH  are  as 
follows: 

Employee  Representatives 

Al  Cernadas,  International 

Longshoremen's  Association 
Michael  Flynn,  International 

Association  of  Machinists  and 

Aerospace  Workers 
Douglas  Getchell,  International 

Longshore  and  Warehouse  Union, 

Local  12 
William  (Chico)  McGill,  International 

Brotherhood  of  Electrical  Workers. 

Local  733 
Robert  M.  Scott,  Shipwrights  Local  1184 

Employer  Representatives 

Katherine  R.  Chumley,  Atlantic  Marine, 

Inc. 
John  Faulk,  Stevedoring  Services  of 

America 
Chester  Matthews,  Bath  Iron  Works 
Steve  Morris,  American  Commercial 

Marine  Service 


Captain  John  McNeill.  Marine 
Terminals  Corporation 

Government.  Public  and  Professional 
Organizations 

lona  Evans,  U.S.  Department  of  Navy, 

Naval  Sea  Systems  Command 
Lt.  Julie  Gahn.  U.S.  Coast  Guard.  Office 

of  Operating  and  Environmental 

Standards 
Laurence  Reed.  National  Institute  for 

Occupational  Safety  and  Health 

(NIOSH) 
Peter  Schmidt,  Washington  State 

Department  of  Labor  and  Industry- 
James  Thornton.  American  Industrial 

Hygiene  Association 

Signed  at  Washington,  DC  this  7th  day  of 
.August,  1998 

Charles  N.  Jeffress. 

Assistant  Secretan-  of  Labor 
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LIBRARY  OF  CONGRESS 
[LOC  Docket  No.  9&-3] 

Library  of  Congress/ Ameritech 
National  Digital  Library  Competition 

ACTION:  Notice  of  competition, 

SUMMARY:  This  Notice  of  Competition 
announces  that  the  Library  of  Congress, 
with  a  gift  from  Ameritech.  is 
sponsoring  a  competition  to  enable 
public,  research,  and  academic  libraries, 
museums,  historical  societies,  and 
archival  institutions  (except  federal 
institutions)  to  create  digital  collections 
of  primary  resources  for  distribution  on 
the  Internet.  In  the  1998/99  competition 
year,  applications  will  be  limited  to 
collections  of  textual  and  graphic 
materials  that  illuminate  the  period 
1492-1920  and  that  complement  and 
enhance  the  American  Memory 
collections  in  the  National  Digital 
Library.  Awards  will  be  made  of  up  to 
S75.000  to  individual  institutions  and 
up  to  S150.000  to  eligible  consortia  for 
projects  that  can  be  accomplished  in 
twelve  to  eighteen  months, 
DATES:  Applications  must  be 
postmarked  by  November  2.  1998. 
ADDRESSES:  LC/Ameritech  NDL 
Competition.  Library  of  Congress.  101 
Independence  Avenue,  SE,  Washington. 
D.C. 20540-1340. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ariel  Rosenblum.  Tel:  (202)  707-1087; 
Fax  (202)  252-3249;  Email: 

Ic ameritech@loc.go\ :  Http:// 

memory, loc.gov/ammein/award/. 
SUPPLEMENTARY  INFORMATION:  The 
National  Digital  Library-  is  envisioned  as 
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a  distributed  collection  of  converted 
library  materials  and  digital  originals  to 
which  many  American  institutions  will 
contribute.  The  Library  of  Congress' 
contribution  to  the  World  Wide  Web- 
based  virtual  library  is  called  American 
Memorv  and  is  created  by  the  Library's 
National  Digital  Library  Program.  Non- 
profit cultural  repositories  in  the  United 
States  with  collections  of  primary 
resources  that  are  significant  for 
education  and  research  in  United  States 
history  and  culture  are  eligible  to  apply 
to  the  LC/Ameritech  Competition. 
Collections  that  are  digitized  with 
awards  from  this  competition  mu.st  be 
distributable  on  the  Internet. 

Applications  from  .Association  of 
Research  Libraries  (ARL)  and  non-ARL 
institutions  w-ill  be  evaluated  separately, 
in  order  to  encourage  applications  from 
a  variety  of  institutions.  In  the  final 
selection  among  meritorious  projects, 
consideration  will  be  given  to  the 
historical  subjects  emphasized  in  the 
guidelines  and  to  the  size.  type,  and 
geographical  location  of  the  applicant 
institution.  The  evaluation  criteria  is  as 
follows: 

•  The  significance  of  the  collection's 
content  for  understanding  United  States 
history  and  culture,  as  well  as  its 
breadth  of  interest  and  utility  to 
students  and  the  general  public. 

•  The  availability  and  usability  of 
aids  to  intellectual  access  that  can  be 
integrated  into  the  American  Memory 
resource. 

•  The  technical  and  administrative 
viability  of  the  project's  plan  of  work,  in 
relation  to  the  scope  of  the  project. 

Applications  will  be  evaluated  by 
scholars,  educators,  librarians, 
archivists,  administrators,  and  technical 
specialists  external  to  the  Library  of 
Congress.  Evaluators  will  be  convened 
by  George  Farr,  Director  of  the  Division 
of  Preservation  and  Access  of  the 
National  Endowment  for  the  Humanities 
and  by  Deanna  Marcum,  President  of 
the  Council  on  Library  and  Information 
Resources. 

Only  costs  directly  associated  with 
digital  conversion  may  be  included  in 
the  request.  Equipment  may  not  be 
purchased  with  award  funds.  The  1998/ 
99  Guidelines  and  Application 
Instructions  are  available  online  to  view 
or  download  from  the  Library  of 
Congress/Ameritech  National  Digital 
Library  Competition  Web  page  (http:// 
memory.loc.gov/ammem/award). 

Dated:  .•August  3.  1998. 
James  H.  Billington, 

Librarian  of  Congress. 

(FR  Doc.  98-21723  Filed  8-12-98;  8:45  ami 
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LIBRARY  OF  CONGRESS 

Copyright  Office 
[Docket  No.  98-2B] 

Fees 

agency:  Copyright  Office,  Library  of 

C;ongress. 

ACTION:  Notice  of  proposed  fee  increase 

and  public  hearing. 

SUMMARY:  The  Copyright  Office  issues 
this  notice  to  inform  the  public  that  the 
Office  will  hold  a  public  hearing  in  the 
course  of  a  rulemaking  proceeding 
during  which  the  Office  proposes  to 
increase  the  fees  set  forth  in  17  U.S.C. 
708(a).  The  proposed  fees  would  recover 
a  significant  part  of  the  cost  to  the  Office 
of  registering  claims,  including 
supplementary  and  renewal  claims,  of 
recording  documents,  of  issuing  receipts 
for  deposits,  of  issuing  additional 
certificates,  and  of  making  and  reporting 
searches. 

DATES:  A  public  hearing  will  be  held  on 
Thursday,  October  1,  1998,  beginning  at 
10:00  a.m.  in  Dining  Room  A,  6th  Floor, 
(yellow  core)  of  the  James  Madison 
Memorial  Building,  of  the  Library  of 
Congress,  First  Street  and  Independence 
Avenue,  S.E.,  Washington,  D.C.  20559- 
6000.  Anyone  desiring  to  present  oral 
testimony  should  notify  the  Copyright 
Office  by  no  later  than  September  10, 
1998.  Written  comments  are  invited 
from  both  those  who  wish  to  testify  and 
those  who  plan  only  to  file  initial  or 
reply  comments.  All  initial  written 
comments  must  be  filed  on  or  before 
September  18,  1998.  All  reply 
comments  must  be  filed  on  or  before 
October  iS,  1998. 

ADDRESSES:  Those  who  wish  to  present 
oral  testimony  should  notify  Marylyn 
Martin,  Office  Manager,  Office  of  the 
General  Counsel  by  fax  (202)  707-8366 
or  by  telephone  (202)  707-8380. 
Interested  parties  should  submit  an 
original  and  fifteen  copies  of  written 
comments.  If  delivered  BY  MAIL, 
address  to  Office  of  the  General 
Counsel.  GC/I&R,  P.O.  Box  70400, 
Southwest  Station,  Washington,  D.C. 
20024.  If  delivered  BY  HAND,  copies 
should  be  brought  to:  Office  of  the 
General  Counsel.  Copyright  Office, 
James  Madison  Memorial  Building. 
Room  LM-403,  First  and  Independence 
Avenue,  S.E.,  Washingtoa,  D.C.  20559- 
6000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Kretsinger,  Assistant  General 
Counsel,  Copyright  GC/I&R,  P.O.  Box 
70400,  Southwest  Station,  Washington, 
D.C.  20024.  Telephone:  (202)  707-8380: 
Telefax:  (202)  707-8366. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

Benefits  of  Registration  and  Recordation 

Copyright  is  secured  automatically 
when  the  work  is  created,  that  is,  fixed 
in  a  copy  or  phonorecord  for  the  first 
time.  This  protection  generally  lasts  for 
the  author's  life  plus  an  additional  50 
years  after  the  author's  death,  or  if  the 
work  is  made  for  hire,  for  a  term  of  75 
years  from  publication  or  100  years  from 
creation,  whichever  is  shorter.  The 
rights  granted  to  authors  are  broad  and 
protection  is  worldwide  because  of 
multilateral  and  bilateral  treaties. 

Registration  of  claims  to  copyright 
and  recordation  of  transfers  of  copyright 
ownership  are  optional.'  However,  there 
are  certain  benefits.  Registration 
establishes  a  public  record  of  the 
copyright  claim:  this  record  includes  the 
name  of  the  author,  the  name  and 
address  of  the  claimant  (owner),  the 
type  of  authorship  and  the  scope  of  the 
claim,  and  the  date  and  nation  of  first 
publication,  if  applicable.  A 
bibliographic  entry  prepared  by  the 
Cataloging  Division  is  available  online 
through  the  Copyright  Office's  website. 

Registration  made  within  three 
months  after  publication  of  the  work  or 
before  an  infringement  of  the  work  will 
entitle  the  copyright  claimant  to 
statutory  damages  and  the  possibility  of 
recovering  attorney's  fees.  Statutory 
damages  are  an  important  remedy 
because  it  may  be  difficult  to  prove  the 
extent  of  the  economic  injury  that  the 
infringement  has  caused.  Statutory 
damages  allow  the  court  to  consider 
what  is  just  compensation  rather  than 
actual  damages.  With  respect  to 
attorney's  fees,  timely  registration 
makes  this  remedy  a  possibility.  A  court 
is  not  obliged  to  award  reasonable 
attorney's  fees  and  is  authorized  to  do 
so  only  to  the  prevailing  party. 

If  a  work  is  registered  before  or  within 
five  years  of  publication,  registration 
will  establish  prima  facie  evidence  in 
court  of  the  validity  of  the  copyright  and 
the  facts  stated  in  the  certificate. 
Although  such  evidence  is  rebuttable, 
the  prima  facie  status  is  valuable;  this 
is  especially  true  when  infringement 
takes  place  years  after  the  work  was 
published,  when  facts  are  sometimes 
difficult  to  ascertain  and  prove.  With 
respect  to  the  copyrightability  of  the 
work,  the  registration  is  important.  The 
Office  examines  a  work  and  issues  a 


'  In  a  recent  case,  a  court  found  that  Federal 
copyright  law  takes  precedence  over  state  laws 
having  to  do  with  the  legal  validity  of  any  legally 
recognizable  interest  in  or  share  of  ownership  in 
copyright.  Documents  having  to  do  with  security 
interests  in  copyright  may  be  recorded  in  the 
Copyright  Office. 
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certificate  only  when  it  determines  that 
the  work  deposited  represents 
copyrightable  authorship  and  that  the 
other  legal  and  formal  requirements  of 
the  law  have  been  met.  The  Office's 
decisions  are  accorded  great  weight  by 
courts;  generally,  their  review  of  Office 
determinations  is  limited  to  the  high 
standard  of  "abuse  of  discretion," 
meaning  that  a  court  will  defer  to  the 
expertise  of  the  Office  unless  the 
registration  or  refusal  to  register  is 
considered  so  arbitrary  that  the  court 
determines  it  to  constitute  an  abuse  of 
the  Register's  discretion. 

Additionally,  the  Copyright  Office 
develops,  services,  preserves  and  stores 
the  official  records,  which  include  the 
original  application  for  registration,  the 
deposit  copies  or  phonorecords  not 
selected  by  the  Library  for  its  collections 
or  exchange  programs  or  identifying 
material  submitted  in  place  of  actual 
copies  or  phonorecords,  any 
correspondence  concerning  the 
copyright  claim,  and  an  online  catalog 
consisting  of  bibliographic  records. 
Copies  of  unpublished  works  must,  by 
law,  be  retained  for  the  entire  life  of  the 
copyright.  Published  works  are  retained 
for  the  period  determined  practicable  by 
the  Register  and  the  Librarian,  which  at 
present  is  five  years  from  the  date  of 
deposit  unless  the  work  is  a  pictorial, 
graphic,  sculptural  or  architectural  work 
where  the  retention  period  is  10  years. 
This  material  may  be  inspected  by  the 
public.  Copies  of  records  other  than 
deposit  materials  may  be  requested  and 
can  be  certified.  With  respect  to  deposit 
materials,  the  Office  provides  certified 
and  uncertified  copies  of  materials 
within  the  custody  of  the  Office  when 
certain  conditions  are  met. 

With  respect  to  transfers  of  copyright 
ownership,  although  recordation  is  not 
mandatory,  there  are  several  advantages. 
For  example,  recordation  can,  under 
certain  conditions,  establish  priorities 
between  conflicting  transfers,  or 
between  a  conflicting  transfer  and  a 
nonexclusive  license.  Recordation  can 
provide  the  advantage  of  according  a 
document  "constructive  notice" — a 
legal  concept  meaning  that  members  of 
the  public  are  deemed  to  have 
knowledge  of  the  facts  stated  in  the 
document;  in  other  words,  they  cannot 
claim  they  were  unaware  of  the 
document  or  its  contents. 

The  Office  does  not  attempt  to  judge 
the  legal  sufficiency  of  a  document;  it 
does  check  to  see  that  certain 
requirements  are  met  and  verifies 
certain  information.  Documents 
accepted  for  recordation  are  numbered, 
imaged,  and  indexed  under  the  titles 
and  names  they  contain  for  the  public 
record.  The  original  document  is 


returned  to  the  sender  with  a  certificate 
of  record  bearing  the  date  of  recordation 
and  the  volume  and  page  number  where 
the  document  can  be  located. 
Information  about  recorded  documents 
is  available  on  the  Office's  Website; 
recorded  documents  are  available  for 
inspection  and  copies  of  such 
documents  may  be  made  or  requested. 

History  of  Copyright  Fees  in  Relation  to 
Costs  of  Providing  Services 

In  1870,  Congress  centralized 
registration  of  copyrights  in  the  Library 
of  Congress.  The  fee  for  registering  a 
claim  to  a  copyright  was  set  at  fiftv 
cents,  an  amount  sufficient  to  cover  the 
entire  cost  of  registration  at  that  time. 
Copyright  fees  were  increased  in  1909 
and  1928,  and  the  Copyright  Office 
remained  self-sufficient  until  1942. 
when,  for  the  first  time,  revenues  fell 
short  of  expenditures.  Another  increase 
in  1948  brought  income  above 
expenditures  again,  but  only  for  one 
year.  From  that  time,  fee  increases  were 
never  sufficient  to  cover  all  of  the 
Office's  operating  costs,  and  the 
percentage  of  costs  covered  by  income 
eroded  greatly  between  legislated  fee 
increases. 

In  1965,  a  fee  increase  from  $4  to  S6 
brought  income  from  62%  to  an 
estimated  80%  of  expenses.  A  1978  fee 
increase  to  $10  brought  revenues  to 
about  80%  of  costs,  but  by  1989. 
revenues  had  again  diminished  to  a  new- 
low  of  40%  of  costs.  The  most  recent  fee 
increase,  to  $20,  enacted  in  1990  and 
made  effective  in  1991.  raised  income  to 
about  65%  of  expenditures;  the  House 
Judiciary  Committee  defeated  an 
amendment  to  increase  the  fee  to  $30. 
which  would  have  achieved  full-cost 
recovery.  H.  Rep.  No.  279,  101st  Cong.. 
1st  Sess.  4  (1989). 

History'  of  the  Fee  Structure 

The  1990  legislation  adjusted  all  of 
the  copyright  fees  enumerated  in  the 
copyright  law  and  also  gave  the 
Copyright  Office  authority  to  adjust  fees 
at  five-year  intervals,  based  upon  the 
change  in  the  Consumer  Price  Index. 
Public  Law  101-318,  104  Stat.  287 
(1990).  Under  this  authority,  in  1994, 
the  Acting  Register  of  Copyrights 
appointed  an  internal  committee  to 
study  costs  and  recommend  revised 
fees.  The  committee  examined  what  17 
U.S.C.  708(b)  would  permit  as  a 
statutory  fee  increase,  and 
comprehensively  analyzed  the  costs  to 
the  Office  of  providing  special  services. 
In  1994,  the  Copyright  Office  increased 
fees  for  special  services.-  As  a  result  of 


the  committee's  analysis,  the  Acting 
Register  concluded  that  a  1995  increase 
in  statutory  fees  to  the  limit  permitted 
under  17  U.S.C.  708(b)  would  be 
minimal  and  would  not  be  cost  effective 
given  the  administrative  costs 
associated  with  increasing  fees.  The 
Office  did  not  increase  fees  in  1995  and 
was  unsure  what  years  would  be 
computed  in  increases  to  the  Consumer 
Price  Index  the  next  time  it  increased 
tees;  consequently,  it  sought  a  clarif\ing 
legislative  amendment.  The  current  fee 
proposals  resulted  from  that  effort. 

The  Fee  Structure  Enacted  in  1997 

Amendments  to  the  copyright  fee 
structure  were  made  part  of  the 
Technical  Amendments  Act  which  was 
enacted  on  November  13,  1997.  Public 
Law  10.5-80.  Ill  Stat.  1529  (  1997) 
.■\mong  other  things,  this  Act  revised  17 
use  708(b)  and  set  out  specific 
guidelines  for  the  Copyright  Office  to 
change  the  fees  specified  in  the  statute 
It  authorized  the  Register  to  adjust  fees 
to  recover  a  greater  percentage  of  the 
Office's  costs  of  providing  services.  The 
main  directives  of  this  Act  are: 

1.  The  Register  shall  conduct  a  study  of  the 
costs  incurred  by  the  Copyright  Office  for  the 
registration  of  claims,  the  recordation  of 
documents,  and  the  provision  of  services. 
This  study  should  also  consider  the  timing  of 
any  increase  in  fees  and  the  authority  to  use 
such  fees  consistent  with  the  budget. 

2.  On  the  basis  of  the  study,  and  subject 
to  congressional  approval,  the  Register  is 
authorized  to  fix  fees  at  a  level  not  more  than 
that  necessan.-  to  recover  reasonable  costs 
incurred  for  the  services  described  plus  a 
reasonable  adjustment  for  inflation 

3  The  fees  should  also  be  fair  and 
equitable  and  give  due  consideration  to  the 
objectives  of  the  copyright  s\stem 

4.  The  Register  must  then  sut)mit  a 
proposed  fee  schedule  with  the 
accompanying  economic  analysis  to  Congress 
for  Its  approval   The  Register  may  institute 
the  new  fees  120-days  after  the  schedule  is 
submitted  to  Congress  unless  Congress  enacts 
a  law  within  the  120-day  period  stating  that 
it  does  not  approve  the  schedule. 

Copyright  Office's  Response 

In  the  spring  of  1997,  while  Congress 
was  considering  the  proposed  fee 
legislation  that  became  part  of  the 
Technical  Amendments  Act.  the 
Register  conferred  with  the  Director  of 
the  Library's  Financial  Services 
Directorate  (FSD)  on  how  to  proceed. 
Based  on  this  discussion,  the  Register 
appointed  a  group  of  Copyright  Office 
staff  members  to  conduct  a  fee  study 
and  to  recommend  appropriate  fee 
changes.  With  the  advice  of  FSD.  the 


•Special  service  fees  are  not  at  issue  here.  Thev 
were  again  increased  effective  lulv  1.  1998. 


pursuant  lo  a  Notice  of  Proposed  Rulemaking 
(NOPR)  published  .^pril  1.  1998  63  FR  15802 

(April  1.  1998).  and  final  rule.  63  FR  29137  (.Mav 
28.  19981. 
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Copyright  Office  hired  two  consulting 
firms.  Abacus  Technology  Corporation 
(Abacus)  and  Ron  Young,  with  expertise 
m  cost  accounting  and  federal  cost 
accounting  regulations  to  assist  in  this 
effort. 

On  March  25.  1998.  the  Offices  Fee 
Analysis  Task  Group  (FEAT.AG) 
submitted  a  report  to  the  Register  of 
Copyrights.  The  report  presented  the 
results  of  the  commissioned  economic 
studv  and  analysis  of  the  costs  that  the 
Copyright  Office  incurs  in  registering 
claims,  recording  documents,  and 
providing  related  services,  and 
recommended  a  new  schedule  of  fees. 

The  core  of  the  economic  study  and 
analysis  was  done  by  Abacus,  a  private 
consulting  firm  who  developed  a 
methodology  for  determining  the 
Office's  full  costs  and  the  fees  required 
to  recover  part  or  all  of  the  costs. 

Abac:us  documented  all  of  the 
Copyright  Office  costs.  The  Office 
determined  that  some  costs  not  related 
to  providing  specified  registration  and 
related  services  should  not  be  included 
in  the  study.  It  directed  Abacus  to 
exclude  all  Licensing  Division  and 
Copyright  Arbitration  Royalty  Panel 
(CARP)  unit  costs  since  they  are  paid 
from  other  appropriated  funds.  It  also 
directed  Abacus  to  exclude  policy  costs, 
the  costs  of  the  Copyright  Acquisitions 
Division,  whose  primary  responsibility 
is  securing  copies  of  works  published  in 
the  United  States  that  have  not  been 
deposited  for  the  Library  of  Congress" 
collections,  and  certain  overhead 
expenses  associated  with  these 
activities.  Policy  expenses  excluded 
certain  staff  from  the  Office  of  the 
General  Counsel  and  the  Public 
Information  Office  and  all  Policy  and 
International  Affairs  staff. 

The  study  used  the  activity  based 
costing  (ABC)  methodology  approved 
under  the  new  managerial  cost 
accounting  standards  as  described  in 
Managerial  Cost  Accounting  Standards 
for  the  Federal  Government,  Statement 
of  Federal  Financial  Accounting 
Standards,  no.  4,  published  by  the 
Office  of  Management  and  Budget,  on 
July  31,  1995.  Under  this  approach, 
resource  costs  were  assigned  to 
activities,  and  activities  were  assigned 
to  specified  services.  Most  Copyright 
Office  activity  costs  were  directly 
related  to  fee  services.  Certain  general 
and  administrative  costs  related  to  fee 
services  were  treated  as  indirect  costs 
and  were  allocated  proportionately 
across  all  fee  services. 

Based  on  those  cost  parameters. 
Abacus  proposed  the  fees  which  were 
presented  in  its  report.  Ron  Young  and 
Associates  reviewed  the  Abacus  report 
for  compliance  with  the  new  federal 


finani:ial  accounting  standards. 
FEATAG's  final  report  to  the  Register 
made  recommendations  on  the  fees 
based  upon  Abacus's  cost 
determinations  and  policy  factors  such 
as  fairness,  equity,  and  the  objectives  of 
the  copyright  system,  with  adjustments 
for  elasticity  in  demand  for  services. 
This  report  is  available  on  the  Copyright 
Office's  website  via  the  Internet.-* 

Fee  Policy  Considerations 

In  developing  its  fee 
recommendations.  FEAT  AG  considered 
several  policy  issues  on  fees  and  fee 
structures,  both  from  the  point  of  view 
of  equity  and  fairness  and  of  practicality 
and  potential  administrative  burden. 
The  Office  resolved  three  of  these  policy 
issues  as  follows: 

1   Basic  filing  fee.  Should  the  basic  filing 
fee  be  the  same  for  all  administrative  classes 
of  material,  e.g..  Class  TX  (literary  works). 
Class  V.\  (pictorial,  graphic,  sculptural  and 
architectural  works),  Class  P,\.  works  of  the 
performing  arts  including  but  not  limited  to 
music,  lyrics,  choreography,  motion  pictures 
and  other  audiovisual  works).  Class  SR. 
(sound  recordings);  and  all  types  of  work 
within  a  given  class,  e.g.,  poems,  databases, 
novels,  computer  programs,  illustrations, 
sculptures,  photographs,  feature  films, 
instructional  television  programs?  Or  should 
a  distinction  be  made  based  on  the  Office's 
administrative  classification  or  alternatively 
on  the  type  of  the  work? 

The  Office  concluded  that  for 
administrative  efficiency,  generally  the 
fees  should  be  the  same  for  all  types  and 
all  classes  of  works.  With  respect  to 
types  of  works,  in  order  to  institute 
different  fees  for  types  of  works  within 
a  class,  the  Office  would  need  to 
develop  separate  applications. 
Additionally,  distinguishing  different 
types  of  works  is  not  always  easy.  What 
is  a  feature  film?  What  is  an 
instructional  television  program?  With 
respect  to  administrative  classification, 
many  works  contain  authorship  in  more 
than  one  class,  and  filers  are  asked  to 
choose  the  class  representing  the 
preponderance  of  material.  Claims  filed 
correctly  but  submitted  on  the  wrong 
application  are  generally  registered 
without  question.  The  CDffice  does  not 
wish  to  "measure"  content  to  determine 
whether  the  correct  class  was  chosen 
and  perhaps  to  assess  a  higher  fee. 
Further,  it  prefers  that  filers  not  be 
influenced  by  a  lower  fee  to  select  an 
inappropriate  application  form. 


'The  full  FE.AT.AG.  report  may  be  accessed  at 
http://lcweb.loc.gov/copvTight.  In  addition,  both  the 
F-'E-M.-KG  Report  and  .\BACUS  Report  are  available 
for  inspection  and  copying  in  our  Public 
Information  Office.  101  Independence  Avenue.  S.E.. 
L.V1-402.  Washington.  D.C.  20540  between  8:30  a.m. 
and  500  p.m.  Eastern  time  Monday  thru  Friday 
except  holidays. 


2.  Published  versus  unpublished.  Should 
there  be  different  fees  for  published  or 
unpublished  works? 

The  issue  can  be  looked  at  from  two 
different  perspectives — one  argues  for  a 
higher  fee  for  unpublished  works;  the 
other  argues  for  a  higher  fee  for 
published  works.  The  first  argument  is 
that  the  cost  of  processing  a  claim  in  an 
unpublished  work  is  higher  than  the 
cost  of  processing  a  claim  in  a  published 
work;  additionally,  the  Office  is 
required  to  store  a  copy  of  the 
unpublished  work  for  the  life  of  the 
copyright.  In  the  case  of  published 
works,  the  Office  either  doesn't  store  the 
material  because  it  has  been  selected  by 
the  Library  or  stores  it  for  a  limited 
number  of  years.  The  second  argument 
is  that  published  works  have  entered  the 
stream  of  commerce  and  may  be  earning 
royalties  or  other  income.  Therefore,  at 
the  time  of  registration,  the  copyright  in 
a  published  work  arguably  is  more 
valuable  than  the  copyright  in  an 
unpublished  work. 

After  much  discussion,  the  Office 
decided  that  different  fees  based  on  the 
status  of  the  work  could  not  easily  be 
justified;  moreover,  there  would  be  a 
considerable  administrative  burden  in 
such  a  fee  structure.  Therefore,  the 
Office  decided  not  to  propose  different 
fees  based  on  the  publication  status  of 
a  work. 

3.  Works  made  for  hire  versus 
independently  authored  works.  Should  a 
greater  fee  be  charged  for  works  made  for 
hire? 

There  was  considerable  discussion  on 
whether  there  was  a  basis  to  charge  a 
higher  fee  for  works  made  for  hire. 
However,  again  the  administrative 
burden  of  different  fees  coupled  with 
some  uncertainty  concerning  the 
authorship  status  on  the  part  of  many 
registrants,  led  us  to  reject  any 
differentiation. 

Discussions  of  Copyright  Objectives  and 
Fairness  and  Equity 

In  May  of  1998,  the  Register  contacted 
representatives  of  interested  groups  who 
register  claims  to  offer  them  the 
opportunity  to  meet  and  discuss  the 
forthcoming  fee  increases  and  to  voice 
their  membership's  initial  concerns.  A 
number  met  with  the  Register;  others 
submitted  comments. 

These  representatives  suggested 
several  alternatives  to  the  fee  schedules 
offered  by  ABACUS  and/or 
recommended  by  FEATAG.  Various 
groups  representing  individual  authors 
told  the  Office  that  the  fee  suggested  in 
the  FEATAG  report,  $45,  was  too  high. 
They  stressed  the  importance  of  keeping 
the  registration  fee  low  to  keep 
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registration  affordable.  Several 
representatives  cautioned  that  income 
from  statutory  fees  should  be  used  only 
for  providing  the  direct  service,  e.g. 
registration,  recordation,  certification.  A 
few  spokespersons  indicated  that  most 
of  their  members  do  not  register  under 
the  current  registration  procedures  for 
various  reasons  and  anticipated  that 
higher  fees  will  result  in  even  fewer 
registrations. 

Several  representatives  suggested  that 
there  should  be  more  group  registration 
opportunities  to  ease  the  burden  and 
cost  of  registering.  One  indicated  that  a 
doubling  of  the  current  fee  would  be 
satisfactory,  but  only  if  this  group  of 
authors  could  register  a  very  large 
number  of  images  for  one  fee.  Other 
spokespersons  questioned  why  those 
who  register  daily  newsletters  must  pay 
more  than  those  who  register  daily 
newspapers  under  the  existing  fee 
schedules. 

Other  suggestions  were  that  the  Office 
keep  basic  registration  and  recordation 
fees  low  and  seek  increased  revenues 
from  special  services,  i.e.,  raise  the  fees 
even  more  for  special  handling  and 
other  special  services,  consider  volume 
discounts  for  quantity  registrations, 
balance  an  increase  in  fees  with  a 
discount  for  each  registration  filed  by 
those  with  deposit  accounts,  and 
provide  reduced  fees  for  those  who  use 
the  electronic  registration  and  deposit 
system  when  this  is  available  for  users. 
Another  suggested  that  the  Office 
increase  fees  for  registrations  by  those 
who  commercially  exploit  works  such 
as  publishers  or  motion  picture 
companies.  Several  suggested  providing 
an  exemption  for  small  businesses.  One 
representative  suggested  a  "means  test" 
to  determine  the  ability  of  the 
individual  author  to  pay.  Another 
suggested  assessing  the  fee  at  a  level 
commensurate  with  the  value  of  the 
work. 

II.  Current  Initiatives  and  Office's 
Initial  Response  to  These  Concerns 

Existing  Registration  Options 

The  Office  wants  to  keep  fees  within 
a  reasonable  range  in  order  to  encourage 
registration  and  increase  the  value  of  the 
public  record.  Consequently,  the  Office 
has  explored  the  possibility  of  providing 
registration  at  a  lower  fee  for  claims  by 
individual  authors. 

The  Office  notes  that  it  already  offers 
two  registration  options  that  benefit 
individual  authors  who  wish  to  register 
more  than  one  work. 

(1)  Unpublished  works  can  be  assembled 
into  a  collection  and  registered  as  a  single 
work  under  a  collective  title.  The  Office 
examines  the  claim  for  copyrightability  of  the 


whole  and  does  not  identih'  any  works 
within  the  collection  that  may  not  be 
independently  copvTightable.  Only  the 
collection  titles  are  cataloged;  individual 
titles  are  not  cataloged,  even  when  listed  on 
the  application.  The  option  does,  however, 
provide  an  economical  means  of  registering 
a  number  of  unpublished  works. 

(2)  Contributions  to  periodicals  can  be 
registered  on  a  single  application  and  with  a 
single  fee.  This  option  is  provided  for  in 
section  408(c)(2)  of  the  law;  it  offers  a  single 
registration  for  works  that  were  first 
published  as  contributions  to  periodicals, 
including  newspapers,  within  a  twelve- 
month period. 

The  Office  is  considering  offering 
another  form  of  group  registration  for 
unpublished  works  by  individual 
authors.  This  option  would  permit 
registration  of  up  to  ten  unpublished 
works  in  one  class,  listed  by  title  on  the 
form,  and  each  examined  for 
copyrightability  by  the  Copyright  Office. 
Each  title  would  appear  on  the 
certificate  of  registration  and  be  entered 
info  the  Catalog  of  Copyright  Entries. 
The  fee  would  be  determined  by  the 
number  of  items  in  the  group,  with  a 
minimum  fee  not  less  than  the  fee  for  a 
single  work. 

Special  Fee  for  Daily  I^ewsletters 

The  Office  considered  the  request  to 
include  daily  newsletters  with  daily 
newspapers  instead  of  with  other  serials 
but  concluded  that  daily  newsletters 
should  continue  to  be  assessed  the  same 
fees  as  other  serials.  The  Office  is  not 
proposing  to  change  the  existing  fee  for 
serials  other  than  to  increase  the 
minimum  number  of  works  that  can  be 
registered  in  one  group.  The  special 
newspaper  fee  is  only  available  to 
newspapers  who  are  willing  to  provide 
the  Library  of  Congress  with  a  microfilm 
deposit  that  meets  certain  archival 
standards;  the  cost  of  preparing  such 
copies  generally  is  between  Si 000  and 
$1200  per  year.  Moreover,  this  deposit 
exceeds  the  deposit  requirements  set 
forth  in  the  law. 

Offering  Additional  Group  Hegistrations 

The  Office  included  group  fees  in  this 
NOPR,  although  they  are  special 
services  rather  than  statutory  ones  in 
order  to  propose  increases  to  all  filing 
fees  at  the  same  time.  It  is  currentiv 
considering  additional  group 
registration  options.  When  it  is  readv  to 
publish  these  new  group  options,  the 
Office  will  need  to  amend  its 
regulations.  At  that  time,  these  options 
and  their  accompanying  fees  will  be 
addressed  in  a  separate  rulemaking 
proceeding. 


Assessing  a  Short  Fee  Sen-ice  Charge 

The  Office  notes  that  it  increased 
certain  fees  for  special  services  in  an 
earlier  rulemaking,  including  proposing 
for  the  first  time  a  charge  of  S20.00  for 
submitting  a  fee  that  is  insufficient  to 
cover  the  requested  ser\ice  after  the 
new  fees  go  into  effect.  This  short  fee 
will  only  be  assessed  for  fees  that  go 
into  effect  in  1999  and  will  onlv  be 
assessed  for  insufficient  payments  made 
beginning  six  months  after  from  the 
effective  date  of  the  new  fees. 

Reduced  Rate  for  Individual  Authors 

In  order  to  respond  to  the  plea  on 
behalf  of  individual  authors  to  keep 
registration  within  reach  financially,  the 
Office  proposes  an  alternate  schedule  of 
fees  including  a  reduced  fee  for 
unpublished  single  works,  not  including 
collections  registered  under  a  single 
title,  of  which  the  author  is  an 
individual  (not  an  employer  for  hire) 
and  where  the  author  is  claiming 
copyright.  The  reduced  fee.  proposed  at 
$35  for  individuals,  would  negatively 
affect  the  Office's  income. 

To  determine  the  impact  on  the 
Cop\Tight  Office's  income  the  Office 
reviewed  a  number  of  registrations 
completed  in  1997  in  each  of  the 
unpublished  series  TXu,  VAu,  P.^u.  and 
SRu  to  see  what  percentage  would  have 
qualified  for  the  reduced  fee  had  it  been 
available.  Applying  the  percentages  to 
the  projected  receipts  for  Fiscal  Year 
2000.  the  Office  would  forfeit  $14 
million  in  income  by  adopting  the 
reduced  fee  for  individual  authors.  This 
loss  of  income  would  be  much  greater 
if  the  lower  fee  for  individuals  were 
applied  to  collections,  to  published 
works,  or  to  unpublished  works  bv  loinl 
individual  authors  all  of  whom  were 
claiming  copyright.  The  Office  is. 
therefore,  not  proposing  to  offer  the 
reduced  fee  for  these  categories. 

The  second  fee  schedule  shows  the 
adjustment  that  would  have  to  be  made 
in  fees  for  other  claims  to  make  up  for 
the  income  lost  through  this 
accommodation.  Those  claims  in 
Classes  TX,  VA,  PA,  and  SR  that  did  not 
qualify  for  the  reduced  fee  would  be 
subject  to  a  higher  fee  of  $.50.  The  Office 
proposes  keeping  the  fee  for  serials  at 
$45.  The  lower  fee  for  serials  is  justified 
by  the  lower  cost  to  process  them. 

III.  Proposed  .New  Statutory  and  Filing 
Fees 

Based  on  the  discussions  thus  far  and 
the  analysis  done  by  the  Office,  the 
Office  is  proposing  two  different  fee 
schedules.  Schedule  I  contains  the  fees 
suggested  by  the  FEATAG  report, 
rounded  to  the  nearest  S5.  Assessment 
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of  fees  at  the  level  proposed  in  Schedule 
I  would  enable  the  Office  to  recover  a 
significant  portion  of  the  costs  of 
providing  these  services  and  thus  fulfill 
its  congressional  mandate.  Schedule  II 
includes  a  reduced  fee  for  individual 


authors  who  meet  the  criteria  set  out 
above  and  adjusts  other  fees  accordingly 
to  recover  the  revenue  lost  to  the  Office 
bv  this  adjustment. 

The  Office  is  not  proposing  any 
changes  at  this  time  for  Recordation  of 

Schedule  I 


Notices  of  Intent  to  Enforce  copyrights 
restored  under  the  Uruguay  Round 
Amendments  Act  and  group  registration 
of  serials. 


Statutory  service  with  no  special  rate  for  individual  authors 

Registration  of  a  claim  in  literary  materials  other  than  serials  (Form  TX)  

Registration  of  a  claim  in  a  senal  (Form  SE)  

Registration  of  a  claim  in  a  work  of  the  performing  arts,  including  sound  recordings  and  audiovisual  works 
(Form  PA). 

Registration  of  a  claim  in  a  work  of  the  visual  arts  (Form  VA)  

Registration  of  a  claim  in  a  group  of  contributions  to  periodicals  (GRCP),  including  group  renewals  

Registration  of  a  renewal  claim  (Form  RE) 

•  Claim  without  addendum  

•  Claim  with  addendum   

Registration  of  a  correction  or  supplement  to  a  claim  (Form  CA)   

Registration  of  a  claim  in  a  group  of  serials,  including  daily  newsletters,  (Form  SE/Group)  

Registration  of  a  claim  in  a  group  of  daily  newspapers  (Form  G/DN)  

Registration  of  a  restored  copynght  (Form  GATT)  

Registration  of  a  claim  in  a  group  of  restored  works  (Form  GATT/Group)   

Providing  an  additional  certificate  of  registration 

Any  other  certification  

Search— report  prepared  from  official  records  (per  hour)  

SearcfT — locating  records  (per  hour)   

Recordation  of  document  (single  title)  

•  Additional  titles  (per  group  of  10  titles)  - 

Recordation  of  Notices  of  Intent  to  Enforce  (NIEs)  (single  title)  

•  Additional  titles  


Proposed  fee 


845. 

45. 

45. 

45. 

3/contribution-45  minimum. 

45. 
60. 
65. 

10/issue-45  minimum. 

55. 

45. 

10/claim-45  minimum. 

25. 

65. 

65. 

65. 

50. 

15. 

30 

1. 


Schedule  II 


Statutory  service  with  a  special  rate  for  individual  authors 


Proposed  fees 


Registration  of  a  claim  in  a  single  work  submitted  by  a  qualified  individual  author  in  classes  TX,  VA,  PA,  and  SR  

Registration  of  a  claim  in  literary  materials  other  than  serials  (Form  TX)   

Registration  of  a  claim  in  a  serial  (Form  SE)  

Registration  of  a  claim  m  a  work  of  the  performing  arts,  including  sound  recordings  and  audiovisual  works  (Form  PA)  

Registration  of  a  claim  m  a  work  of  the  visual  arts  (Form  VA)  

Registration  of  a  claim  m  a  group  of  contriDutions  to  periodicals  (GRCP),  including  group  renewals  of  contributions  to 

periodicals. 
Registration  to  a  renewal  claim  (Form  RE) 

•  Claim  without  addendum   

•  Claim  with  aadendum   

Registration  of  a  correction  or  supplement  to  a  claim  (Form  CA)  

Registration  of  a  group  of  serials,  including  daily  newsletters  (Form  SB'Group)  

Registration  of  a  group  of  daily  newspapers  (Form  G'DN)  

Registration  of  a  restored  copyright  (Form  GATT)  

Registration  of  a  group  of  restored  copyrights  (Form  GATT'Group)  

Providing  an  additional  certificate  of  registration   

Any  other  certification  

Search — report  prepared  from  official  records  (per  hour)  

Search — locating  records  (per  hour)   

Recordation  of  a  document  (single  title) 

•  Additional  titles  (per  group  of  10  titles)  

Recordation  of  Notices  of  Intent  (NiEs)  (single  title)  

•  Additional  titles  


S35. 

50. 

45. 

50. 

50. 

As  in  Schedule 


45 
60 
As  in  Schedule 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 


IV,  Request  for  Comments 

The  Office  seeks  comments  on  the 
suggestions  made  by  the  parties  and  the 
tee  schedules  proposed  above.  The 
Office  also  seeks  comments  on  the 
toUowing  specific  questions; 

1.  Do  you  agree  that  individual 
authors  of  unpublished  works  should 


pay  a  lower  registration  fee?  If  so,  w-hv.' 
If  not,  why  not? 

2.  Are  there  other  distinctions  that  the 
Office  should  make  in  assessing  fees? 

•  Should  a  corporation  with  a  certain 
net  worth  pay  more  than  others?  Should 
there  be  a  small  business  exemption?  If 
so.  how  should  this  be  determined? 


•  Should  a  distinction  be  made 
between  published  and  unpublished 
works  in  setting  registration  fees?  If  so, 
is  this  equitable  given  the  fact  that  many 
commercially  valuable  works,  including 
computer  programs,  databases,  and 
motion  pictures,  are  often  registered  in 
unpublished  form? 
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•  Should  there  be  a  higher  fee  for 
works  made  for  hire? 

3.  The  Office  did  not  suggest  different 
fees  for  different  classes  or  types  of 
works.  Instead  for  administrative 
efficiency  and  cost  concerns,  it 
suggested  the  same  fee  for  all  classes 
and  types  of  works  (except  serials).  Do 
you  agree  with  this  decision?  If  not,  how 
would  you  recommend  structuring  the 
fees  and  why? 

4.  Are  there  other  practical 
alternatives  for  fee  increases  that  will 
allow  the  Office  to  recover  its 
reasonable  costs? 

5.  Based  on  the  fees  proposed  in 
Schedule  I,  who  is  unlikely  to  register? 
Based  on  the  fees  proposed  in  Schedule 
II,  who  is  unlikely  to  register? 

6.  In  assessing  fees  for  the  registration 
and  related  services  detailed  in  the 
schedules  set  out  above,  the  Office 
concluded  that  certain  costs  should  be 
recovered  through  appropriations.  It 
also  distinguished  between  direct  and 
indirect  costs  in  assessing  what  costs 
should  be  recovered.  Do  you  agree  with 
the  Office's  exclusion  of  such  costs  in 
assessing  fees  for  registration  and 
related  services?  If  not,  why  not? 

7.  Are  any  of  the  specified  fees  too 
high?  If  so,  why? 

Dated:  Augusts,  1998. 
Marybeth  Peters, 

Register  of  Copyrigh  ts. 

Approved  By: 
James  H.  Biliington, 

The  Librarian  of  Congress. 
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BILUNG  CODE  1410-30-P 


NUCLEAR  REGULATORY 
COMMISSION 

[lA  98-024] 

Leiand  H.  Brooks;  Order  Prohibiting 
Involvement  in  NRC-Licensed 
Activities  (Effective  Immediately) 

I 

Leiand  H.  Brooks  was  an  employee  of 
Westinghouse  a  contractor  to  Pacific  Gas 
&  Electric  Company  (PG&E)  at  the 
Diablo  Canyon  Nuclear  Power  Plant 
(Diablo  Canyon).  PG&E  holds  NRC 
license  Nos.  DPR-80  and  DPR-82, 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  Part  50.  The  licenses 
authorize  the  operation  of  Units  1  and 
2  of  the  Diablo  Canyon  facility  in 
accordance  with  the  conditions 
specified  therein. 


II 

On  April  16,  1997,  Mr.  Brooks,  a 
millwright,  was  granted  temporary 
unescorted  access  to  Diablo  Canyon  as 
an  employee  of  Westinghouse.  PG&E 
terminated  Mr.  Brooks  access  to  Diablo 
Canyon  on  May  21,  1997,  upon 
completion  of  the  work  Mr.  Brooks  was 
hired  to  perform.  PG&E's  decision  to 
grant  Mr.  Brooks  unescorted  access  was 
based  on  the  information  Mr.  Brooks 
provided  in  a  signed  Personnel  Access 
Questionnaire  dated  April  7,  1997. 
including  information  Mr.  Brooks 
provided  about  his  arrest  record.  In 
addition  to  requesting  information  about 
any  arrests,  this  questionnaire  clearly 
stated,  "For  all  arrests  and/or 
convictions  that  occurred  in  the  last  five 
years,  a  copy  of  your  court  orders  must 
be  provided  with  this  application."  Mr. 
Brooks  wrote  "None"  next  to  this 
statement.  On  July  22,  1997, 
approximately  two  months  after  Mr. 
Brooks'  access  to  Diablo  Canvon  had 
been  terminated,  PG&E  received 
information  from  the  Federal  Bureau  of 
Investigation  (FBI)  which  indicated  that 
Mr.  Brooks  had  failed  to  inform  PG&E 
of  several  arrests  and  convictions, 
including  a  1995  felony  charge  which 
was  still  pending.  PG&E  conducted  an 
investigation  and  determined  that  Mr. 
Brooks  knowingly  withheld  and/or 
falsified  information  on  the  Personnel 
Access  Questionnaire.  On  August  6, 
1997.  PG&E  issued  Mr.  Brooks  a  letter 
informing  Mr.  Brooks  of  this  conclusion 
and  denying  Mr.  Brooks  future  access  to 
Diablo  Canyon. 

The  deliberately  false  information  that 
Mr.  Brooks  provided  to  the  licensee,  as 
well  as  the  failure  to  provide  copies  of 
the  required  court  records,  were 
violations  of  10  CFR  50.5,  "Deliberate 
Misconduct."  Specifically,  Section 
50.5(a)(2)  provides,  in  part,  that  an 
employee  of  a  contractor  to  a  licensee 
may  not  deliberately  submit  to  a 
licensee  information  that  the  person 
submitting  the  information  knows  to  be 
incomplete  or  inaccurate  in  some 
respect  material  to  the  NRC.  The  false 
and  incomplete  information  that  Mr. 
Brooks  submitted  was  material  because 
PG&E  is  required  to  consider  criminal 
history  in  making  a  determination  as  to 
whether  to  grant  unescorted  access  in 
accordance  with  10  CFR  73.56. 

On  April  27,  1998,  the  NRC  issued  a 
letter  to  Mr.  Brooks,  informing  Mr. 
Brooks  that  the  NRC  was  considering 
escalated  enforcement  action  against 
him  and  providing  Mr.  Brooks  a  choice 
of  requesting  a  predecisional 
enforcement  conference  or  submitting  a 
written  response.  Although  Mr.  Brooks 
telephoned  the  NRC  regional  office  and 


stated  that  he  didn't  recall  ever  working 
at  the  Diablo  Canyon  nuclear  power 
plant,  he  has  not  submitted  a  written 
response  or  requested  a  predecisional 
enforcement  conference,  and  he  has  not 
provided  any  evidence  to  support  his 
claim.  The  NRC's  letter  to  Mr.  Brooks 
informed  him  that  in  the  absence  of  a 
response,  we  would  proceed  with 
enforcement  action. 

Based  on  the  above,  the  NRC  has 
concluded  that  Mr.  Brooks  engaged  in 
deliberate  misconduct  by  deliberatelv 
omitting  criminal  history  information 
when  completing  a  Personnel  .■\ccess 
Questionnaire  to  gain  unescorted  access 
to  the  Diablo  Canyon  nuclear  power 
plants.  The  NRC  must  be  able  to  relv  on 
employees  of  licensees  and  their 
contractors  to  complv  with  .NRC 
requirements,  including  the  requirement 
to  provide  information  that  is  complete 
and  accurate  in  all  material  respects. 
Mr.  Brooks'  action  in  deliberately 
providing  false  information  to  the 
licensee  raises  serious  doubt  about  his 
trustworthiness  and  reliabilitv  and 
particularly  whether  he  can  be  relied 
upon  to  comply  with  NRC  requirements 
and  to  provide  complete  and  accurate 
information  to  NRC  licensees  in  the 
future. 

Consequently,  1  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  would  be  protected 
if  Mr.  Brooks  were  permitted  to  be 
involved  in  NRC-licensed  activities. 
Therefore,  the  public  health,  safetv  and 
interest  require  that  .Mr.  Brooks  be 
prohibited  from  any  involvement  in 
NRC-licensed  activities  for  a  period  of 
five  years  from  the  date  of  this  Order. 
Additionally.  Mr.  Brooks  is  required  to 
notify  the  NRC  of  his  first  employment 
in  NRC-licensed  activities  for  the  five 
year  period  after  the  above  prohibition 
period.  Furthermore,  pursuant  to  10 
CFR  2.202,  based  on  the  significance  of 
Mr.  Brooks'  conduct  described  above 
and  the  fact  that  he  could  seek  and 
obtain  employment  and  unescorted 
access  at  other  nuclear  facilities,  and 
engage  in  licensed  activities  before  his 
criminal  history  became  known  to  the 
licensee,  I  find  that  the  public  health, 
safety  and  interest  require  that  this 
Order  be  effective  immediately. 

rv 

Accordinglv,  pursuant  to  Sections 
103,  161b,  1611.  1610,  and  186  of  the 
Atomic  Energy  Act  of  195  ;.  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202,  10  CFR  Part  50.5,  and  10 
CFR  150.20,  It  is  hereby  ordered, 
effective  immediately,  that: 
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1.  Leland  H.  Brooks  is  prohibited  for 
five  years  from  the  date  of  this  order 
from  engaging  in  NRC  licensed 
activities.  NRC-licensed  activities  are 
those  that  are  conducted  pursuant  to  a 
specific  or  general  license  issued  by  the 
NRC,  including,  but  not  limited  to. 
those  activities  of  Agreement  State 
licensees  conducted  pursuant  to  the 
authority  granted  by  10  CFR  150.20. 

2.  If  Leland  H.  Brooks  is  currently 
involved  with  another  employer  in 
NRC-licensed  activities,  he  must 
immediately  cease  such  activities,  and 
inform  the  NRC  of  the  name,  address 
and  telephone  number  of  the  employer, 
and  provide  a  copy  of  this  Order  to  the 
employer. 

3.  For  the  five-year  period  after  the 
above  prohibition  period  has  expired, 
Mr.  Brooks  shall  notify  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.,  20555,  within  20  days  of  the  first 
time  he  accepts  an  offer  for  employment 
in  NRC-licensed  activities,  as  defined  in 
Paragraph  IV.  1  above.  In  the 
notification,  he  will  include  a  statement 
of  his  commitment  to  comply  with 
regulatory  requirements  and  address 
why  the  NRC  should  have  confidence 
that  he  will  comply  with  regulatory 
requirements,  and  the  name,  address 
and  telephone  number  of  his  employer 
or  entity  where  he  will  be  involved  in 
licensed  activities. 

The  Director.  Office  of  Enforcement, 
may  relax  or  rescind,  in  writing,  any  of 
the  above  conditions  upon  a  showing  by 
Mr.  Brooks  of  good  cause. 


In  accordance  with  10  CFR  2.202,  Mr. 
Brooks  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  order 
within  20  days  of  its  issuance.  Where 
good  cause  is  shown,  consideration  will 
be  given  to  extending  the  time  to  request 
a  hearing.  A  request  for  extension  of 
time  must  be  made  in  writing  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  and  include  a 
statement  of  good  cause  for  the 
extension.  The  answer  may  consent  to 
this  Order.  Unless  the  answer  consents 
to  this  Order,  the  answer  shall,  in 
writing  and  under  oath  or  affirmation, 
specifically  admit  or  deny  each 
allegation  or  charge  made  in  this  Order 
and  shall  set  forth  the  matters  of  fact 
and  law  on  which  Mr.  Brooks,  or  any- 
other  such  person  adversely  affected, 
relies  and  the  reasons  as  to  why  the 
Order  should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 


Regulatory  Commission,  Attn.:  Chief, 
Rulemaking  and  Adjudications  Staff, 
Washington,  D.C.  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
to  the  Deputy  Assistant  General  Counsel 
for  Enforcement  at  the  same  address,  to 
the  Regional  Administrator,  NRC  Region 
IV,  611  Ryan  Plaza  Drive,  Suite  400, 
Arlington,  Texas  76011,  and  to.Mr. 
Brooks  if  the  answer  or  hearing  request 
is  by  a  person  other  than  Mr.  Brooks.  If 
a  person  other  than  Mr.  Brooks  requests 
a  hearing,  that  person  shall  set  forth 
with  particularity  the  manner  in  which 
his  or  her  interest  is  adversely  affected 
by  this  Order  and  shall  address  the 
criteria  set  forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr.  Brooks 
or  a  person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i)I  Mr. 
Brooks  may,  in  addition  to  demanding 
a  hearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order,  on  the  ground  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error. 

In  the  absence  of  any  request  for  a 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
AN  ANSWER  OR  A  REQUEST  FOR 
HEARING  SHALL  NOT  STAY  THE 
IMMEDL\TE  EFFECTIVENESS  OF  THIS 
ORDER. 

Dated  at  Rockville,  Maryland  this  24th  day 
of  July  1998. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 

Deputy  Executive  Director  for  Regulatory 

Effectiveness. 

|FR  Doc.  98-21759  Filed  8-12-98;  8:45  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  410] 

Niagara  Mohawk  Power  Corporation; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
69  issued  to  Niagara  Mohawk  Power 
Corporation  (the  licensee)  for  operation 
of  the  Nine  Mile  Point  Nuclear  Station, 
Unit  1,  located  in  Oswego  County,  New 
York. 

The  proposed  a-nendment  would 
change  Technical  Specification  (TS)  3/ 
4.2.3  regarding  reactor  coolant 
chemistry  in  accordance  with  a  report 
by  Electrical  Power  Research  Institute, 
Inc.  (EPRI)  TR-103515-R1,  "BWR  Water 
Chemistry  Guidelines,  1996  Revision," 
also  known  as  Boiling  Water  Reactor 
Vessel  and  Internals  Project  (BWRVIP)- 
29.  Specifically,  the  amendment  would 
define  new  conductivity  limits  in  TS 
3.2.3a  (when  reactor  coolant  is  200 
degrees  F  or  more  and  reactor  thermal 
power  is  no  more  that  10%),  and  in  TS 
3.2.3b  (when  reactor  thermal  power 
exceeds  10%).  The  new  conductivity 
limits  would  be  1  micro-mho/cm,  which 
is  less  than  the  existing  limits  of  2 
micro-mho/cm  and  5  micro-mho/cm. 
The  chloride  ion  limit  in  TS  3.2.3a,  0.1 
ppm,  would  remain  at  this  value  but 
would  be  designated  as  100  ppb.  The 
chloride  ion  limit  in  TS  3.2.3b  would  be 
changed  from  0.2  ppm  to  20  ppb. 
Sulfate  ion  limits  would  be  added  to  TS 
3.2.3a  and  TS  3.2.3b  at  100  ppb  and  20 
ppb,  respectively.  The  proposed  change 
to  TS  3.2.3a  would  require  that  the 
reactor  coolant  water  shall  not  exceed 
these  new  limits  specified  in  TS  3.2.3a 
for  conductivity,  chloride  ion,  or  sulfate 
ion  for  more  than  24  hours  when  the 
coolant  temperature  is  equal  to  or 
greater  than  200  degrees  F  and  the 
reactor  thermal  power  is  no  more  than 
10  percent,  or  a  shutdown  shall  be 
initiated  within  1  hour  and  the  reactor 
shall  be  shutdown  and  reactor  coolant 
temperature  reduced  to  below  200 
degrees  F  within  10  hours.  Similarly,  TS 
3.2.3b  would  require  that  the  reactor 
coolant  water  not  exceed  the  new  limits 
specified  in  TS  3.2.3b  for  more  than  24 
hours  when  reactor  thermal  power 
exceeds  10  percent,  or  a  shutdown  shall 
be  initiated  within  1  hour  and  the 
reactor  shall  be  shutdown  and  reactor 
coolant  temperature  reduced  to  less 
than  200  degrees  F  within  10  hours.  TS 
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3.2.3c  would  be  changed  to  state:  "In  no 
case  shall  the  reactor  coolant  exceed  the 
following  limits  at  the  specified 
conditions  or  a  shutdown  shall  be 
initiated  within  1  hour  and  the  reactor 
shall  be  shutdown  and  reactor  coolant 
temperature  be  reduced  to  less  than  200 
degrees  F  within  10  hours:  (1)  With 
reactor  coolant  temperature  at  or  above 
200  degrees  F,  the  conductivity  has  a 
maximum  limit  of  5  micro-mho/cm,  or 

(2)  With  reactor  coolant  temperature  at 
or  above  200  degrees  F  and  reactor 
thermal  power  no  more  than  10  percent, 
the  maximum  limit  of  chloride  or 
sulfate  ion  concentration  is  200  ppb,  or 

(3)  With  reactor  thermal  power  greater 
than  10  percent,  the  maximum  limit  of 
chloride  or  sulfate  ion  concentration  is 
100  ppb."  Existing  TS  3.2.3d  would  be 
revised  to  require  that  "If  the 
continuous  conductivity  monitor  is 
inoperable  for  more  than  7  days,  a 
shutdown  shall  be  initiated  within  1 
hour  and  the  reactor  shall  be  shutdown 
and  reactor  coolant  temperature  be 
reduced  to  below  200  degrees  F  within 
24-hours".  A  new  TS  3.2.3e  would  be 
added  to  require  that  "If  the  ability  to 
analyze  a  sample  for  both  chloride  and 
sulfate  ions  is  lost  for  more  than  24 
hours,  coincident  with  reactor  water 
conductivity  being  more  than  0.19 
micro-mho/cm  for  more  than  24  hours, 
a  shutdown  shall  be  initiated  within  1 
hour  and  the  reactor  shall  be  shutdown 
and  reactor  coolant  temperature  reduced 
to  below  200  degrees  F  within  24 
hours."  A  new  TS  3.2.3f  would  be 
added  to  require  that  "If  the  ability  to 
analyze  for  conductivity  and  chloride 
and  sulfate  ion  concentration  is  lost  for 
more  than  24  hours,  a  shutdown  shall 
be  initiated  within  1  hour  and  the 
reactor  shall  be  shutdown  and  reactor 
coolant  temperature  reduced  to  below 
200  degrees  F  within  10  hours."  TS 
4.2.3  would  be  revised  to  add  that  the 
samples  taken  and  analyzed  for 
conductivity  and  chloride  ion  content 
are  also  to  be  analyzed  for  sulfate  ion 
content.  The  sampling  frequency 
specified  in  TS  4.2.3  would  be  increased 
from  "at  least  3  times  per  week  with  a 
maximum  time  of  96  hours  between 
samples"  to  "daily."  TS  Bases  3/4.2.3 
would  also  be  changed  to  reflect  that  the 
purpose  of  TS  3/4.2.3  is  to  limit 
intergranular  stress  corrosion  cracking 
crack  growth  rates  to  values  consistent 
with  Nine  Mile  Point  Unit  1  (NMPl) 
core  shroud  analyses  in  accordance  with 
an  NRC  letter  dated  May  8,  1997.  and 

to  describe  the  NMPl  operating 
philosophy  of  maintaining  levels 
(averaged  over  an  operating  cycle)  for 
conductivity,  chloride  and  sulfate 
concentration  to  values  that  ensure  the 


crack  growth  rate  is  bounded  by  the  core 
shroud  analysis. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  operation  of  Nine  .Mile  Point  Unit 
1,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  changes  to  the  conductivity  and 
chloride  ion  action  levels  and  the  addition  of 
sulfate  ion  levels  in  reactor  water  chemistrv 
are  being  made  to  make  the  TS  and  TS  Bases 
consistent  with  the  values  used  in  the  core 
shroud  vertical  weld  cracking  evaluations 
These  new  values  reflect  .N'MPC's  I.Niagara 
Mohawk  Power  Corporation's]  commitment 
to  Table  4-4  of  the  "Electric  Power  Research 
Institute  (EPRI)  BVVR  Water  Chemistry 
Guidelines— 1996  Revision"  (TR-103515-Rl. 
BVVRVIP-29)  and  are  equal  to  or  more 
restrictive  than  the  present  TS  values.  No 
physical  modification  of  the  plant  is  involved 
and  no  changes  to  the  methods  in  which 
plant  systems  are  operated  are  required. 
None  of  the  precursors  of  previously 
evaluated  accidents  are  affected  and 
therefore,  the  probability  of  an  accident 
previously  evaluated  is  not  increased.  These 
changes  to  the  coolant  chemistrv'  TS  provide 
more  restrictive  limits.  .No  new  failure  modes 
are  introduced.  Therefore,  these  changes  will 
not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previouslv 
evaluated. 

2.  The  operation  of  Nine  Mile  Point  Unit 
1 ,  in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  changes  to  the  conductivity  and 
chloride  ion  action  levels  and  the  addition  of 
sulfate  ion  levels  in  reactor  water  chemistn,' 
are  being  made  to  make  the  TS  and  TS  Bases 
consistent  with  the  values  used  in  the  core 
shroud  vertical  weld  cracking  evaluations. 
The  new  values  reflect  NMPC's  commitment 
to  Table  4-4  of  the  EPRI  BVVR  water 
chemistry  guidelines,  and  are  equal  to  or 
more  restrictive  than  the  present  TS  values. 


•No  physical  modification  of  the  plant  is 
involved  and  no  changes  to  the  methods  in 
which  plant  systems  are  operated  are 
required  The  changes  do  not  introduce  any 
new  failure  modes  or  conditions  that  may 
create  a  new  or  different  accident.  Therefore, 
these  changes  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  |&x)m  any 
accident]  previously  evaluated. 

3.  The  operation  of  Nine  Mile  Point  Unit 
1.  in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety 

The  changes  to  the  conductivitv  and 
chloride  ion  action  levels  and  the  addition  of 
sulfate  ion  levels  in  reactor  water  chemistr>- 
are  being  made  to  make  the  TS  and  TS  Bases 
consistent  with  the  values  used  in  the  core 
shroud  vertical  weld  cracking  evaluations. 
The.se  new  values  reflect  NMPC's 
commitment  to  Table  4-4  of  the  EPRI  BWR 
water  chemistry  guidelines,  and  are  equal  to 
or  more  restrictive  than  the  present  TS 
values  .No  physical  modification  of  the  plant 
IS  involved  and  no  changes  to  the  methods 
in  which  plant  systems  are  operated  are 
required.  The  changes  do  not  adversely  affect 
any  physical  barrier  to  the  release  of 
radiation  to  plant  personnel  or  the  public. 
Therefore,  these  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  anv  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timelv  wav  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
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Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  205.5.5- 
0001.  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59.  Two 
White  Flint  North.  11545  Rockville 
Pike,  Rockville.  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  10,  1998.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
anv  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the  Reference 
and  Documents  Department,  Penfield 
Library,  State  University  of  New  York. 
Oswego,  New  York  13126.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretan,'  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
v\'hy  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 


entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Anv  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitio,ner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 


hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
Mark  J.  Wetterhahn,  Esquire,  Winston  & 
Strawn,  1400  L  Street.  NW., 
Washington,  DC  20005-3502,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  16,  1998,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street. 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Reference  and  Documents  Department, 
Penfield  Library,  State  University  of 
New  York,  Oswego,  New  York  13126. 
This  notice  supersedes  a  previous  notice 
(62  FR  40851.  published  July  30,  1997) 
which  was  based  upon  an  amendment 
request  dated  July  2,  1997.  The  request 
dated  July  2,  1997  was  superseded  in  its 
entirety  by  the  amendment  request 
dated  July  16,  1998. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  July,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Darl  S.  Hood, 

Senior  Project  Manager,  Project  Directorate 
1-1,  Division  of  Reactor  Projects — ////.  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  98-21725  Filed  8-12-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-461] 

Illinois  Power;  Clinton  Power  Station, 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
62.  issued  to  Illinois  Power  (the 
licensee),  for  operation  of  the  Clinton 
Power  Station  located  in  DeVVitt  County, 
Illinois. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  May  4,  1998,  and 
would  incorporate  Technical 
Specifications  requirements  for  the 
protection  systems  for  the  new  static 
VAR  compensators  being  installed 
onsite  to  address  degraded  electrical 
grid  voltage. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  as  part 
of  the  solution  to  address  degraded 
electrical  grid  voltage  at  Clinton  Power 
Station. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  change  will  improve 
the  plant's  capability  to  handle 
degraded  grid  voltage.  The  change  will 
not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents,  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 
the  allowable  occupational  or  public 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  nonradiological 
environmental  impact. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 


Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  significant  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources: 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Clinton  Power  Station 
(NUREG-0854,  May  1982). 

Agencies  and  Persons  Consulted: 

In  accordance  with  its  stated  policy, 
on  lune  1 1 .  1998,  the  staff  consulted 
with  the  Illinois  State  official.  F. 
Nizidlek  of  the  Illinois  Department  of 
Nuclear  Safety,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  c:oncludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordinglv.  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  May  4.  1998,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NVV..  Washington.  DC.  and  at  the  local 
public  document  room  located  at  the 
Vespasian  Warner  Public  Library.  310 
N.  Quincy  Street.  Clinton.  IL  61727. 

Dated  at  Rockville.  Maryland,  thus  7th  dav 
ot  .Augu.st  1998. 

For  the  .\uc:lpar  Regulatory  Commission. 
Ion  B.  Hopkins. 

Senior  Project  Manager.  Project  Directorate 
III-3.  Division  of  Reactor  Projects — III/IV. 
Office  of.Xuclear  Reactor  Regulation- 
[FR  Doc.  98-21758  Filed  8-12-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  5001-1] 

Order  of  Suspension  of  Trading; 
Eventemp  Corporation 

.August  10.  1998. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  iniormation 
concerning  the  securities  of  Eventemp 
Corporation  (■■Eventemp"),  a  Scottsdale. 
Arizona-based  compan\  which  holds 
itself  out  to  be  the  developer  ot  a  self 
contained  climate  control  svstem  tor 
automobiles.  There  are  questions 
regarding  the  accuracy  and  adequacv  of 
publicly  disseminated  information 
concerning,  among  other  things,  a 
purported  contract  with  a  national  car 
dealership  group  to  purchase  the 
climate  control  system,  and  other  orders 
and  commitments  for  the  system 

The  Commission  is  of  tfie  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above-listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934.  that  trading  in  the  above- 
listed  company  is  suspended  for  the 
period  from  9;30  a.m.  EST.  August  10. 
1998  through  11:50  p.m.  EST.  on  August 
21.  1998. 

By  the  Commission 
Margaret  H,  McFarland. 

Deputy  Secretan,- 

IFRDoc  98-21815  Filed  8-11-98:  9  37  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40298;  File  Nos.  SR-Amex- 
98-28;  SR-CBOE-98-32;  and  SR-Phlx-98- 
33] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Related  Amendments 
by  the  American  Stock  Exchange, 
Incorporated,  the  Chicago  Board 
Options  Exchange,  Incorporated  and 
the  Philadelphia  Stock  Exchange, 
Incorporated  Relating  to  the  Listing 
and  Trading  of  Options  on  Telebras 
Holding  Company  Depositary 
Receipts^"'' 

August  3,  1998. 

Pursuant  to  Section  19(b)(ll  of  the 
Securities  Exchange  Ac  t  of  1934  ' 


15US,C.  78s(b)(l). 
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("Act")  and  Rule  19b-4^  thereunder,  on 
July  10.  1998.  July  16.  1998  and  July  28. 
1998,  the  Chicago  Board  Option.s 
Exchange.  Incorporated  ("CBOE").  the 
American  Stock  Exchange.  Incorporated 
("Amex")  and  the  Philadelphia  Stock 
Exchange.  Incorporated  ("Phlx"), 
respectively,  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
changes,  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
bv  the  self-regulatory  organizations 
(•'SROs").  to  permit  the  listing  and 
trading  of  standardized  equity  options 
on  Telebras  Holding  Company 
Depositary  ReceiptsS"^'  ("HOLDRs"),^  as 
described  below. 

On  July  28.  1998  and  July  31.  1998  the 
Amex  and  the  CBOE.  respectively 
submitted  amendments  to  their 
proposed  rule  changes."*  This  order 
approves  the  proposed  rule  changes, 
and  Amex  Amendment  No.  1  and  CBOE 
Amendment  No.  1  on  an  accelerated 
basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  SROs  propose  to  list  and  trade 
standardized  equity  options  on 
HOLDRs.  as  described  below.  The  texts 
of  the  proposed  rule  changes  are 
available  at  the  Office  of  the  Secretary. 
Amex.  CBOE  and  Phlx,  respectively, 
and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  their  filings  with  the  Commission, 
the  SROs  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  changes  and 
discussed  any  comments  they  received 
on  the  proposed  rule  change.  The  te.xt 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  summaries  of  the  most  significant 
aspects  are  set  forth  in  sections  (A).  (B), 
and  (C)  below. 


M7CFR240  19b-4. 

'  "HOLDRs"  and  "Holding  Company  Deposilary 
Receipts"  are  service  marks  of  Merrill  Lynch  &  Co.. 
Inc.  ("Merrill  Lynch"). 

■*  See  I.etier  from  Claire  P.  McGrath.  Vice 
President  and  Special  Counsel,  Amex  to  .Michael 
Walinskas.  Deputy  .Associate  Director.  Division  of 
.Market  Regulation  ("Division")  SEC  dated  July  28. 
1996  ( ".\mex  Amendment  No.  1")  and  Letter  from 
Eileen  Smith  to  Michael  Walinskas.  Deputy 
Associate  Director,  Division.  SEC.  July  31.  1998 
("CBOE  .\mendment  .No.  1").  ,Amex  Amendment 
.No.  1  clarifies  the  procedures  to  be  followed  in  the 
event  that  a  surveillance  sharing  arrangement  with 
Brazil  ceases  to  exist.  CBOE  .'\mcndment  No.  1 
clarifies,  among  other  things,  the  price  and  trading 
volume  requirements  that  HOLDRs  must  satisfy  in 
order  to  permit  options  trading  overlying  HOLDRs 


(Al  Self-Regulatory'  Organizations' 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Telecommunicacoes  Brasileiras  S.A. 
("Telebras")  is  a  corporation  organized 
under  the  laws  of  the  Federative 
Republic  of  Brazil.  Prior  to  July  28, 
1998,  Telebras  was  wholly-owned  by 
the  government  of  Brazil.  HOLDRs  are 
American  Depositary  Receipts  ("ADRs") 
intended  to  represent  the  American 
Depositary  Shares  ("ADSs")  of  Telebras 
currently  listed  on  the  NYSE,  until  such 
time  as  Telebras  spins  off  twelve 
companies  ("Reorganization"). ^  More 
specifically,  HOLDRs  are  designed  to 
provide  current  Telebras  ADS  owners 
with  a  single,  exchange  traded 
instrument  that  is  intended  to  represent, 
as  each  spin-off  occurs  in  connection 
with  the  Reorganization,  (whether 
concurrentlv  or  in  tranches),  the  ADSs 
of  each  spin-off  company  ("Spin-Off 
ADSs")  and  Telebras  ADSs  (collectively 
with  the  Spin-Off  ADSs,  known  as  the 
"Securities")  until  the  Telebras  ADSs 
are  extinguished.  After  the  Telebras 
ADSs  are  extinguished,  HOLDRs  will 
represent  all  the  Spin-Off  ADSs. 
HOLDRs  will  be  a  separately  registered 
security,  with  a  separate  CUSIP  number, 
from  each  of  the  Spin-Off  ADSs. 

In  order  to  purchase  HOLDRs  before 
the  Reorganization,  existing  beneficial 
owners  of  Telebras  ADSs  may  elect  to 
deposit  their  Telebras  ADSs  with  The 
Bank  of  New  York  as  depositary 
("Depositary")  in  return  for  one  HOLDR 
for  each  Telebras  ADS  as  deposited.'' 
After  the  spin-offs  occur,  either 
concurrently  or  in  tranches,  beneficial 
owners  of  Telebras  ADSs  also  may 
deposit  their  Telebras  ADSs  (until  they 
are  extinguished)  with  the  Depositary, 
along  with  their  newly  acquired  Spin- 
Off  ADSs.  in  order  to  receive  HOLDRs. 
The  beneficial  owners  of  the  HOLDRs 
registered  on  the  books  of  the 
Depositary  ("Owners")  will  only  be  able 
to  trade  the  HOLDRs  themselves,  which, 
in  effect,  will  constitute  a  trade  of  a 
basket  of  the  Securities.  If  an  Owner  of 
HOLDRs  desires  to  buy  or  sell  some  but 


'The  government  of  Brazil  divested  its  interest  in 
Telebras  through  a  public  auction  in  Brazil  that 
commenced  on  July  28.  1998.  Subsequent  to  the 
auction.  Telebras  will  be  divided  into  12  spin-off 
companies.  After  all  12  spin-offs  are  completed. 
Telebras.  and  therefore  Telebras  .\DSs.  may 
continue  to  exist  for  a  limited  period  of  time,  but 
both  eventually  will  be  extinguished.  The  NYSE 
listed  HOLDRs  on  July  28.  1998. 

*  .\  copy  of  the  Deposit  Agreement  and  Form  F- 
6  (Registration  No.  333-8840)  has  been  filed  with 
the  Commission,  declared  effective  on  July  21.  1998 
and  is  publicly  available. 


not  all  of  the  Securities  the  HOLDRs 
represent  at  that  time. 

Currently,  the  SROs  provide  for  the 
trading  of  standardized  equity  options 
overlying  the  Telebras  ADSs.  Telebras  is 
the  most  active  stock  in  Brazil,  trading 
22  million  shares  per  day  and 
accounting  for  i55%  of  the  total  value  of 
trade  on  the  Bolsa  de  Valores  de  Sao 
Paolo  ("Bovespa").  Prior  to  July  28, 
1998,  Telebras  ADSs  were  trading  at 
approximately  SI  15  per  share  with  96 
million  ADSs  outstanding  and  40,000 
holders,  with  average  daily  trading 
volume  of  3.5  million  shares,  and 
annual  volume  during  the  preceding 
twelve  months  equal  to  approximately 
892  million  shares.^  Since  July  28,  1998, 
Telebras  ADSs  have  been  trading  at 
approximately  $125  per  share  with  an 
average  daily  trading  volume  of 
approximately  8.2  million  shares.^  In 
addition,  options  on  Telebras  ADSs  are 
the  sixth  most  active  option  class  in  the 
U.S.,  with  an  average  daily  trading 
volume  of  23,400  contracts  and  an  open 
interest  of  415,000  contracts. 

The  SROs  now  propose  to  trade 
options  on  HOLDRs  pursuant  to  Amex 
Rule  915.  CBOE  Rule  5.3  and  Phlx  Rule 
1009  (collectively,  the  "SRO  Rules"), 
respectively.^  The  SROs,  however,  have 
requested  to  rely  upon  the  trading 
volume  and  market  price  history  of 
Telebras  ADSs  for  purposes  of  satisfying 
the  associated  requirements  under  the 
SRO  Rules.  Commentary  .01  of  the  SRO 
Rules  '0  requires  that,  absent 
exceptional  circumstances,  at  the  time 
the  SRO  selects  an  underlying  security 
for  options  transactions,  the  following 
guidelines  with  respect  to  the  issuer 
shall  be  met:  (1)  there  are  a  minimum 
of  7  million  shares  of  the  underlying 
securities  which  are  owned  by  persons 
other  than  those  required  to  report  their 
security  holding  under  Section  16(a)  of 
the  Act  ("Public  Ownership 
Requirement"):  (2)  there  are  a  minimum 
of  2,000  holders  of  the  underlying 
security  ("Public  Holder  Requirement"); 
(3)  there  is  trading  volume  (in  all 
markets  in  which  the  underlying 
security  is  traded)  of  a  least  2.4  million 
shares  during  the  preceding  12  months 
("Volume  Requirement");  (4)  the  market 
price  per  share  of  the  underlying 
security  has  been  at  least  $7.50  for  the 


'  Data  provided  by  Bridge  Data  Company  for  the 
period  July  1.  1997  through  June  30.  1998. 

"Data  provided  by  Reuters  and  Bloomberg  L.P. 
for  the  period  after  July  28.  1998. 

^The  SROs  have  already  filed  certification  with 
the  Options  Clearing  corporation  for  options  on 
HOLDRs. 

'"The  Amex  and  Phlx  Rules  refer  to 
"Commentaries"  while  the  CBOE  Rules  refer  to 
"Interpretations  and  Policies."  For  purposes  of  this 
order,  the  term  "Commentary"  will  be  used  for  all 
SRO  Rules. 
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majority  of  business  days  during  the 
three  calendar  months  preceding  the 
date  of  selection  ("Price  Requirement"); 
(5)  the  issuer  is  in  compUance  with  any 
apphcable  requirements  of  the  Act. 
Unless  the  SROs'  request  to  rely  upon 
the  price  histor\'  of  Telebras  ADSs  in 
order  to  satisfy  the  Price  Requirement 
applicable  to  options  on  HOLDRs  is 
approved,  the  SROs  would  be  required 
to  wait  at  least  three  months  prior  to 
listing  options  on  HOLJDRs.  The  SROs 
believe,  however,  that  it  is  essential  that 
options  on  HOLDRs  be  provided 
without  significant  delay  so  that 
investors  who  have  exchanged  their 
Telebras  ADSs  for  HOLDRs  can  use 
options  to  manage  the  risks  of  their 
positions  in  HOLDRs. 

Commentary  .03  of  the  SRO  Rules 
requires  that  with  respect  to  an  ADR,  an 
effective  surveillance  sharing 
arrangement  be  in  place  with  the  proper 
regulatory  authority  in  the  country 
where  the  security  underlying  the  ADR 
trades  or,  as  one  of  several  alternatives, 
as  the  Commission  otherwise  authorizes 
the  listing.  The  SROs  note  that  the 
Commission  has  entered  into  a 
Memorandum  of  Understanding 
("MOU")  with  the  Comissao  de  Valores 
Mobiliarios  ("CVM")  in  Brazil.  In 
addition,  the  Amex  represents  that  it 
has  a  surveillance  sharing  agreement 
("SSA")  with  the  Bovespa.  The  CBOE 
represents  that  it  has  an  SSA  with  the 
Bovespa  and  the  Rio  de  Janeiro  Stock 
Exchange  ("RJSE").i'  The  Phlx  does  not 
have  an  SSA  with  the  Bovespa  or  the 
RJSE.  If  the  MOU  ceases  to  exist,  each 
SRO  represents  that  it  will  contact  the 
Commission  immediately  in  order  to 
enable  the  Commission  to  determine 
what  measures  should  be  taken  with 
regards  to  the  listing  and  trading  of 
options  on  HOLDRs. ^^ 

Commentary  .05(d)  of  the  SRO  Rules, 
which  applies  to  options  on  securities 
issued  during  a  restructuring  transaction 
that  are  sold  in  a  public  offering  or 
pursuant  to  a  rights  distribution 
("Restructure  Security"),  provides  that 
an  SRO  may  "look  back"  to  the 
"originar"  security  regarding  the  Public 
Ownership  Requirement  and  Public 
Holder  Requirement  subject  to  certain 
conditions  enumerated  in  the  SRO 
Rules.  Commentary  .05(d)  also  provides 
that  an  SRO  may  certify  that  the  market 
price  of  the  Restructure  Security  meets 
the  Price  Requirement  by  replying  on 
the  price  history  of  the  original  security, 
provided  that  the  Restructure  Security 


has  traded  "regular  way"  on  an 
exchange  or  automatic  quotation  system 
for  at  least  five  trading  days 
immediately  preceding  the  date  of 
selection  and  has  a  market  price  of  at 
least  S7. 50.  Finally,  Commentary-  .05(d) 
provides  that  an  SRO  may  certify'  that 
the  trading  volume  of  the  Restructure 
Security  satisfies  the  Volume 
Requirement  only  if  the  trading  volume 
in  the  Restructure  Security,  without 
reliance  on  the  original  security,  has 
been  at  least  2.4  million  shares  during 
a  period  of  12  months  or  less  ending  on 
the  date  of  the  Restructure  Security  is 
selected  for  options  trading." 

Initial  reports  indicate  that  at  least  40 
million  shares  of  HOLDRs  have  been 
issued,  with  at  least  2.000  public 
holders,'"  and  that  HOLDRs  have  been 
trading  near  the  current  market  price  for 
Telebras  ADSs  after  July  28,  1998 
(approximately  $125)  with  an  average 
daily  trading  volume  of  approximated 
3.4  million  shares. 's  in  addition,  the 
SROs  state  that  although  HOLDRs  is  a 
unique  product,  it  resembles  shares 
issued  during  a  restructuring 
transaction.  Therefore,  the  SROs  believe 
that  they  should  be  allowed  to  rely  on 
the  price  history  of  the  original  security. 
Accordingly,  the  SROs  represent  that 
HOLDRs  will  comply  with  the 
requirement  that  its  market  price  be  at 
least  $7.50  for  at  least  5  trading  davs 
immediately  prior  to  the  listing  date  in 
order  to  rely  upon  the  market  price 
history  of  the  original  security  to  satisfy' 
the  three  month  Price  Requirement. 
Thus,  the  SROs  assert  that  options 
should  be  permitted  to  be  listed  on 
HOLDRs  on  the  sixth  day  following  the 
five  day  Price  Requirement  Period, 
provided  that  all  other  options  listing 
criteria,  including  that  HOLDRs  has 
traded  2.4  million  shares,  have  been 
met.'*' 

The  SROs  believe  that  review  under 
their  respective  rules  will  result  in  the 
establishment  of  position  and  exercise 
limits  for  the  options  overlying  HOLDRs 
equal  to  25,000  contracts  on  the  same 
side  of  the  market.  Prior  to  the 
commencement  of  trading,  the  SROs 
will  issue  an  Information  Circular 


"The  Amex  makes  this  representation  in  Amex 
Amendment  No.  1  and  the  CBOE  makes  this 
representation  in  CBOE  Amendment  No.  1. 

'Mn  the  case  of  the  Amex  and  CBOE.  if  the  SSAs 
cease  to  exist  but  the  MOU  is  still  effective,  they 
are  not  required  to  notify  the  Conmiission. 


'^The  Restructure  Security  cannot  piggyback 
upon  the  trading  volume  of  the  original  security. 
Accordingly,  the  SROs  cannot  select  a  Restructure 
Security  for  options  listing  until  2.4  million  shares 
of  the  Restructure  Security  actually  have  traded. 

''Data  provided  by  Merrill  Lynch.  See  CBOE 
.\mendment  No.  1. 

'■^Data  provided  by  Reuters  and  Bloomberg  L.P 

'"Phone  call  between  Nadita  Yagnik.  Counsel. 
Phlx  and  Marianne  Duff)'.  Special  Counsel. 
Division.  SEC  on  August  3.  1998  and  phone  call 
between  Scott  Van  Hatten.  Legal  Counsel,  and 
Marianne  Duffy.  Special  Counsel.  Division.  SEC  on 
August  3.  1998. 


advising  their  concerning  the  proposed 
options  on  Telebras  HOLDRs. 

(2)  Statutory-  Basis 

The  basis  under  the  Act  of  the 
proposed  rule  changes  is  the 
requirement  under  Section  6(b)  of  the 
Act,  and  Section  6(b)5  in  particular.'" 
that  an  exchange  have  rules  that  are 
designed  to  promote  just  and  equitable 
principals  of  trade,  to  remove 
impediments  to.  and  perfect  the 
mechanism  of,  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest.  The  SROs  believe  that 
the  proposed  rule  changes  satisfy  the 
requirements  of  Section  6(b)  in  general, 
and  Section  6(b)(5)  in  particular, 
because  the  expedited  trading  of  options 
on  HOLDRs  will  allow  investors 
currently  holding  Telebras  ADSs.  and 
desiring  to  deposit  those  shares  to 
receive  HOLDRs,  to  continue  to  hedge 
their  respective  positions  in  Telebras 
ADSs  bv  opening  offsetting  positions  m 
HOLDRs  options. 

B.  Self-Regulatory-  Organizations 
Statement  on  Burden  on  Competition 

The  SROs  do  not  believe  that  the 
proposed  rule  change  will  impose  anv 
inappropriate  burden  on  competition. 

C.  Self-Regulatory-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

For  the  reasons  di.scussed  below,  the 
Commission  finds  that  the  SROs' 
proposal  are  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange. 
Specifically,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  Section  6(b)(5)  of  the  Act.  which 
requires  an  exchange  to  have  rules 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanism  of,  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest. '8 


■■■15L-.S.C.  78f{b)(5). 

'"Pursuant  ^o  section  6tbK5)  of  the  .^ct.  the 
Commission  must  predicate  a.nprovai  of  anv  new 
securities  product  upon  a  fir.d.ng  ihat  the 
introduction  of  such  produc"  is  in  the  public 
interest.  Such  a  finding  wou.d  be  difficult  with 
respect  to  a  warrant  that  served  no  hedging  or  other 

Continued 
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As  the  Commission  has  previously 
stated. 19  it  is  necessary  for  securities  to 
meet  certain  minimum  standards 
regarding  both  the  quality  of  the  issuer 
and  the  quality  of  the  market  for  a 
particular  security  to  become  options 
eligible.  The  Commission  believes  that 
these  standards  are  imposed  to  ensure 
that  those  issuers  upon  whose  securities 
options  are  to  be  traded  are  financially 
sound  companies  whose  trading 
volume,  market  price,  number  of 
holders  and  public  ownership  of  shares 
are  substantial  enough  to  ensure 
adequate  depth  and  liquidity  to  sustain 
options  trading  that  is  not  readily 
susceptible  to  manipulation.  The 
Commission  also  recognizes  that  under 
Commentary  .01  of  the  SRO  Rules, 
investors  may  be  precluded  for  a 
significant  period  (generally,  the  three 
calendar  month  period  required  to  meet 
the  Price  Requirement)  from  employing 
an  adequate  hedging  strategy  involving 
options  on  newly  issued  securities  such 
as  those  issued  during  an  initial  public 
offering  or  rights  distribution. 

As  the  SROs  observe  in  their  filings, 
an  alternate  method  of  meeting  equity 
option  listing  standards  has  been 
established  for  securities  issued  in 
connection  with  a  spin-off, 
reorganization,  restructuring  or  similar 
corporate  transaction.^"  These  alternate 
standards  facilitate  the  earlier  listing  of 
options  on  Restructure  Securities  by 
permitting  an  SRO  to  determine 
whether  the  Restructure  Security 
satisfies  the  Volume  Requirement  and 
Price  Requirement  by  reference  to  the 
trading  volume  and  market  price  history 
of  an  outstanding  equity  .security 
previously  issued  by  the  issuer  of  the 
Restructure  Security.-'  While  such 


economic  function,  becau.se  any  benefits  that  might 
be  derived  by  market  participants  likely  would  be 
outweighed  by  the  potential  for  manipulation, 
diminished  public  confidence  in  the  integrity  of  the 
markets,  and  other  valid  regulatory  concerns. 

'"See  Securities  Exchange  Release  No.  3701 1 
(March  22.  19961  61  FR  14177  (March  29.  1996) 
(order  approving  proposed  rule  changes  relating  to 
listing  standards  for  options  on  securities  issued  in 
a  reorganization  transaction  pursuant  to  a  public 
offering  or  a  rights  distribution]. 

''"The  Commission  notes  that  there  is  a 
distinction  in  treatment  of  options  overlying 
securities  issued  to  existing  shareholders  in  a  spin- 
off, reorganization  or  restructuring  and  options 
overlying  securities  issued  through  a  public  offering 
or  rights  distribution.  Specifically,  options 
overlying  securities  issued  pursuant  to  a  public 
offering  or  rights  distribution  cannot  be  listed  until 
the  market  price  nf  the  Restructure  Security  has 
been  at  least  S7.50  for  at  least  five  trading  days 
immediately  preceding  the  selection  date,  while 
options  overlying  securities  issued  to  existing 
sharehohiers  in  a  spin-off.  reorga.nization  or 
restructuring  can  "look  back"  to  the  "original" 
security  to  meet  the  Price  Requirement  without 
waiting  five  trading  days. 

-'  These  alternate  criteria  also  provide  special 
provisions  for  evaluating  the  distribution  of  shares 


criteria  are  not  directly  applicable  to  the 
listing  of  options  on  HOLDRs,  the  CBOE 
notes  that  HOLDRs  are  being  issued  as 
a  result  of  a  corporate  restructuring.  The 
SROs  believe  that  the  price  history  of 
Telebras  ADSs  should  be  allowed  to  be 
used  to  determine  compliance  with  the 
Price  Requirement  since  HOLDRs  is 
designed  to  replicate  Telebras  ADSs  at 
least  until  the  spin-offs  occur.^^  The 
SROs  also  originally  asserted  that  the 
trading  volume  of  Telebras  ADSs  should 
be  used  to  determine  the  Volume 
Requirement  but  have  now  amended 
their  proposals  to  represent  that 
HOLDRs  must  trade  2.4  million  shares 
prior  to  listing  options  thereon. ^^ 

The  Commission  believes  that  it  is 
appropriate  for  the  SROs  to  deem  the 
Price  Requirement  satisfied  for  the 
listing  of  options  on  HOLDRs  if 
HOLDRs  has  a  closing  price  of  at  least 
S7. 50  for  at  least  five  trading  days  since 
its  issuance.^''  This  conclusion  is  based 
on  the  Commission's  determination  that 
HOLDRs  is  designed  to  track  the  price 
of  Telebras  ADSs  and/or  the  Spin-Off 
ADSs.  It  is  extremely  likely  that 
HOLDRSs  would  independently  meet 
the  Price  Requirement  over  the  next 
three  months. ^^  Nevertheless, 
permitting  the  use  of  Telebras  ADS 
price  history  to  meet  the  Price 
Requirement  will  allow  the  desirable 
result  of  permitting  Owners  of  HOLDRs 
to  be  able  to  hedge  their  exposure 
sooner  through  a  single  overlying 
options  product.  Finally,  the 
Commission  notes  that  requiring  actual 
five  day  price  history  of  HOLDRs  prior 
to  listing  options  thereon,  further 
ensures  that  the  market  is  sufficient  to 


of  a  Restructure  Security  for  purposes  of  meeting 
the  Public  Ownership  Requirement  and  Public 
Holder  Requirement. 

--Although  pages  7  and  8  of  the  Phlx  filing 
represent  that  the  Phlx  alternatively  argues  that 
options  on  HOLDRs  could  be  listed  and  traded  on 
the  day  that  the  NYSE  listed  HOLDR.s  for  trading, 
the  Phlx  has  agreed  to  such  language.  Phone 
conversation  between  .Nandita  Yagnik.  Counsel, 
Phlx  and  Marianne  H.  Duff\'.  Special  Counsel. 
Division.  SEC  on  July  31.  1998. 

-'The  Commission  notes,  however,  that  holders 
of  Telebras  ADSs  are  not  required  to  deposit  their 
Telebras  ADSs  for  HOLDRs.  Therefore,  the  actual 
number  of  outstanding  shares  of.  and  public 
investors  in,  HOLDRs  could  not  be  determined  with 
certainty  for  purposes  of  the  Public  Ownership 
Requirement  and  Public  Holder  Requirement  of  the 
SRO  Rules,  prior  to  the  date  that  HOLDRs  was 
listed  on  the  NYSE.  The  Commission  also  notes  that 
it  is  for  this  reason,  among  others,  that  Commission 
would  not  consider  it  permissible  for  the  SROs  to 
list  and  trade  options  on  HOLDRs  on  the  dav  that 
the  NYSE  listed  HOLDRs. 

-••This  approach  incorporates  the  price  history  of 
Telebras  ,\DSs  for  the  prior  measured  period. 
Telebras  ■'VDSs  have  traded  well  in  excess  of  S7.50 
per  share  for  the  prior  three  months. 

-^  As  previously  noted.  HOLDRs  has  traded  at 
approximately  SI 25  per  share  since  July  28.  1998. 


support  options  trading  and  is  not 
subject  to  manipulation. 

Tne  Commission's  approval  of  these 
proposals  is  also  based  on  the  fact  that, 
apart  fi-om  the  Price  Test,  all  other 
options  listing  criteria  will  be  met  prior 
to  the  listing  of  options  on  HOLDRs.  In 
this  regard,  the  Commission  notes  that 
initial  reports  indicate  that  HOLDRs  has 
satisfied  the  requirements  of 
Commentary  .05(d)  of  the  SRO  Rules  in 
that  at  least  40  million  shares  of 
HOLDRs  have  been  issued,  with  at  least 
2,000  public  holders.ze  and  that 
HOLDRs  has  been  trading  near  the 
current  market  price  for  Telebras  ADSs 
after  July  28,  1998  (approximately  $125) 
with  an  average  daily  trading  volume  of 
approximately  3.4  million  shares. ^^ 

In  addition,  as  previously  stated. 
Commentary  .03  of  the  SRO  Rules 
requires  that  with  respect  to  an  ADR,  an 
affective  surveillance  sharing 
arrangement  be  in  place  with  the  proper 
regulatory  authority  in  the  country 
where  the  security  underlying  the  ADR 
trades  or,  as  one  of  several  alternatives, 
as  the  Commission  otherwise  authorizes 
the  listing.  In  evaluating  new  derivative 
instruments,  the  Commission, 
consistent  with  the  protection  of 
investors,  considers  the  degree  to  which 
the  derivative  instrument  is  susceptible 
to  manipulation.  The  ability  to  obtain 
information  necessary  to  detect  and 
deter  market  manipulation  and  other 
trading  abuses  is  a  critical  factor  in  the 
Commission's  evaluation.  It  is  for  this 
reason  that  the  Commission  requires 
that  there  be  an  SSA  in  place  between 
an  exchange  listing  or  trading  a 
derivative  product  and  the  exchanges 
trading  the  stocks  underlying  the 
derivative  contract  that  specifically 
enables  officials  to  survey  trading  in  the 
derivative  product  and  its  underlying 
stocks. ^^  Such  agreements  provide  a 
necessary  deterrent  to  manipulation 
because  they  facilitate  the  availability  of 
information  needed  to  fully  investigate 
a  potential  manipulation  if  it  were  to 
occur.  With  regards  to  HOLDRs.  these 
agreements  are  especially  important  to 
facilitate  the  collection  of  necessary 


■'"Supra  note  14. 

-'Supra  note  15. 

-"The  Commission  believes  that  the  ability  to 
obtain  relevant  surveillance  information,  including, 
among  other  things,  the  identity  of  the  ultimate 
purchasers  and  sellers  of  securities,  is  an  essential 
anu  necessar\'  component  of  an  SSA.  An  SS.\ 
should  provide  the  parties  thereto  with  the  ability 
to  obtain  information  necessary  to  delect  and  deter 
market  manipulation  and  other  trading  abuses. 
Consequentlv.  the  Commission  generally  requires 
that  an  SS.-\  require  that  the  parties  to  the 
agreement  provide  each  other,  upon  request, 
information  about  market  trading  activity,  clearing 
activity  and  customer  identity.  See  Securities 
Exchange  .■\ct  Release  No.  31529  (November  27, 
1992). 
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regulatory,  surveillance  and  other 
information  from  foreign  jurisdictions. ^9 

In  order  to  address  the  above  noted 
concerns  and  to  comply  with 
Commentary  .03  of  the'SRO  Rules,  the 
SROs  note  that  the  Commission  has 
entered  into  an  MOU  with  the  CVM. 
The  Amex  represents  that  it  has  an  SSA 
with  the  Bovespa.  The  CBOE  represents 
that  it  has  an  SSA  with  the  Bovespa  and 
the  RJSE.30  If  the  MOU  ceases  to  exist, 
each  SRO  represents  that  it  will  contact 
the  Commission  immediately  in  order  to 
enable  the  Commission  to  determine 
what  measures  s'hould  be  taken  with 
regards  to  the  listing  and  trading  of 
options  of  HOLDRs.31  The  Commission 
believes  that  the  combination  of  the 
SSAs  and  the  MOU  satisfy  the 
requirement  of  Commentary  .03  of  the 
SRO  Rules.  The  Commission  also  notes 
that  the  SROs  have  relied  on  the  SSAs 
and  the  MOU  to  trade  options  overlying 
Telebras  ADSs. 

For  the  reasons  described  above,  the 
Commission  finds  good  cause  to 
approve  the  proposed  rule  changes,  and 
Amex  Amendment  No.  1  and  CBOE 
Amendment  No.  1,  prior  to  the  thirtieth 
day  after  publication  of  notice  of  filing 
thereof  in  the  Federal  Register. 
Specifically,  Amex  Amendment  No.  1 
clarifies  the  procedures  to  be  followed 
in  the  event  that  a  surveillance  sharing 
arrangement  with  Brazil  ceases  to 
exist. 32  CBOE  Amendment  No.  1 
clarifies,  among  other  things,  the 
Volume  Requirement  and  five  day  Price 
Requirement  that  HOLDRs  must  satisfv 
in  order  to  permit  options  trading 
overlying  HOLDRs.33  The  Commission 
believes  that  the  proposal  will  benefit 
investors  who  want  to  trade  the  Spin- 
Off  ADSs  in  one  exchange  traded 
product,  (similar  to  what  investors  trade 
through  one  Telebras  ADS),  and  who 


^"  An  MOU  provides  a  framework  for  mutual 
assistance  in  investigatory  and  regulatory  matters^ 
Generally,  the  Commission  has  permitted  an  SRO 
to  rely  on  an  MOU  in  the  absence  of  an  SSA  only 
if  the  SRO  receives  an  assurance  from  the 
Commission  that  such  an  MOU  can  be  relied  on  for 
surveillance  purposes  and  includes,  at  a  minimum. 
the  transaction,  clearing  and  customer  information 
necessary  to  conduct  an  investigation.  See 
Securities  Exchange  Act  Release  No.  35184 
(December  30.  1994)  60  FR  2616  (January  10,  1995). 
In  addition,  an  SRO  should  nonetheless  endeavor 
to  develop  SSAs  with  the  foreign  exchange  that 
trades  the  underlying  securities  even  if  the  SRO 
receives  prior  Commission  approval  to  rely  on  an 
MOU  in  place  of  an  SSA. 

'"Supra  note  11. 

"  The  Commission  notes  that  although  the  Phlx 
does  not  have  an  SSA  with  the  Bovespa  or  RJSE. 
the  MOU  alone  satisfies  the  requirement  of 
Commentary  .03  of  the  SRO  Rules.  Furthermore,  the 
Commission  believes  that  in  the  case  of  the  Amex 
and  the  CBOE.  if  the  SSAs  cease  to  exist  but  the 
MOU  is  still  effective,  the  Amex  and  the  CBOE  are 
not  required  to  notify  the  Commission. 

■•^  Supra  note  4. 

"Supra  note  4. 


seek  to  hedge  their  exposure  through  a 
single  overlying  options  product.  In 
addition,  the  Commission  believes  that 
any  regulatory  issues  that  are  posed  by 
options  on  HOLDRs  have  been 
adequately  addressed  by  the  SROs. 

Accordingly,  the  Commission  believes 
that  it  is  consistent  with  Sections  6lb)(5) 
and  19(b)(2)  3*  of  the  Act,  to  find  that 
good  cause  exists  to  approve  the 
proposed  rule  changes  and  Amex 
Amendment  No.  1  and  CBOE 
Amendment  No.  1  on  an  accelerated 
basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
changes  are  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  SROs.  All 
submissions  should  refer  to  File  Nos. 
SR-Amex-98-28,  SR-CBC)E-98-32  and 
SR-Phlx-98-33  and  should  be 
submitted  by  September  3.  1998. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  changes  (SR-Amex-98- 
28,  SR-CBOE-98-32  and  SR-Phlx-98- 
33),  and  Amex  Amendment  No.  1  and 
CBOE  Amendment  No.  1,  are  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  98-21721  Filed  8-12-98;  8:45  am] 
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TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1995,  as 
Amended  by  P.L  104-13;  Submission 
for  OMB  Review;  Comment  Request 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Submission  for  OMB  Review; 
comment  request. 


'■•  15  U.S.C.  78s[b](2). 
'n7CFR200.3O-3(a)(12). 


SUMMARY:  The  proposed  information 
collection  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35,  as 
amended).  The  Tennessee  Valley 
Authority  is  soliciting  pubUc  comments 
on  this  proposed  collection  as  provided 
by  5  C.F.R.  Section  1320.8(d)(1). 
Requests  for  information,  including 
copies  of  the  information  collection 
proposed  and  supporting 
documentation,  should  be  directed  to 
the  Agency  Clearance  Officer;  Wilma  H. 
McCaulev,  Tennessee  Valley  Authority. 
1101  Market  Street  (WR  4Q), 
Chattanooga.  Tennessee  37402-2801; 
(423) 751-2523. 

Comments  should  be  sent  to  the  OMB 
Office  of  Information  and  Regulatory 
Affairs,  Attention;  Desk  Officer  for  the 
Tennessee  Valley  Authority  September 
14,  1996. 

Type  of  Request:  Regular  submission. 
Title  of  Information  Collection:  TV  A 
Aquatic  Plant  Management 
Frequency  of  Use:  On  occasion. 
Type  of  Affected  Public:  Individuals 
or  households. 

Small  Businesses  or  Organizations 
Affected:  No, 

Federal  Budget  Functional  Cateeor\' 
Code:  452. 

Estimated  Number  of  Annual 
Responses:  2,000. 

Estimated  Total  Annual  Burden 
Hours:  400. 

Estimated  Average  Burden  Hours  Per 
Response:  .2. 

Need  For  and  Use  of  Information: 
TVA  committed  to  involving  the  public 
in  developing  plans  for  managing 
aquatic  plants  in  individual  TVA  lakes 
under  a  Supplemental  Environmental 
Impact  Statement  completed  in  August 
1993.  This  proposed  survey  will  provide 
a  mechanism  for  obtaining  input  into 
this  planning  process  from  a 
representative  sample  of  people  living 
near  each  lake.  The  information 
obtained  from  the  survey  will  be 
factored  into  the  development  of  aquatic 
plant  management  plans  for  mainstream 
Tennessee  River  lakes. 
William  S.  Moore, 

Senior  Manager.  Administntive  Senices. 
IFR  Doc.  98-21660  Filed  8-12-98:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  3301.  et  seq.]  the 
Department  of  Transportation  has 
submitted  the  foliowinH  Information 
Collection  Request  (ICR)  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  clearance. 
The  ICR  describes  the  nature  of  the 
information  collections  and  their 
expected  burden.  The  Federal  Register 
Notice  requesting  an  emergency 
approval  on  this  collection  of 
information  was  published  on  March  6. 
1998  (fil  PR  page  11326). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ladd  Hakes,  Office  of  the  Secretary.  U.S. 
Department  of  Transportation.  400 
.Seventh  Street.  SVV.,  Washington,  DC 
20590,  202/366-4268:  refer  to  the 
control  number  above, 
SUPPLEMENTARY  INFORMATION: 

Office  of  the  Secretary 

7/f/e;  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments. 

O.V/fl  Control  Xiimber:  2105-0520. 

Type  of  Rpquest:  E.xtension  of  a 
current  approved  collection. 

Forwlsl:  SF424,  SF269.  S7270.  SF271, 
SF272. 

Affected  Public:  State  and  local 
governments  receiving  Federal  financial 
assistance  from  the  Department  of 
Transportation  (DOT). 

Abstract:  Requirements  for  Federal 
administration  of  financial  assistance  to 
State  and  Local  governments  is 
provided  to  affected  Executive  agencies 
via  a  common  grant  management  rule, 
codified  by  DOT  at  49  CFR  part  18, 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  States  and  Local  governments.  The 
Office  of  Management  and  Budget 
(OMB)  provides  management  and 
oversight  of  the  common  rule.  OMB  also 
provides  for  a  standard  figure  of  seventy 
(70)  annual  burden  hours  per  grantee  for 
completion  of  required  forms. 

Estimated  Annual  Burden  Hours: 
125.650  hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-17th  Street,  NVV, 


Washington,  DC  20503,  Attention  DOT 
Desk  Officer. 

Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility:  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
wavs  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington.  DC,  on  August  7, 
1998. 

Vanester  M.  Williams, 
Clearance  Officer,  United  States  Department 
nf  Transportation 

|FK  Doc   98-21731  Filed  8-12-98;  8:4."^  am] 
BILLING  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[USCG-1 998-4298] 

U.S.  Delegation  to  the  International 
Maritime  Organization's  Ballast  Water 
Working  Group 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  meetings;  request  for 

comments. 


SUMMARY:  The  U.S.  Delegation  to  the 
Ballast  Water  Working  Group  (BWWG) 
of  the  Marine  Environment  Protection 
Committee  (MEPC)  of  the  International 
Maritime  Organization  (IMO)  is 
conducting  three  public  meetings  in 
preparation  for  the  42nd  session  of  the 
MEPC.  This  session  is  scheduled  for 
November  2-6,  1998,  in  London,  United 
Kingdom.  All  of  the  U.S.  Delegation's 
meetings  will  be  open  to  the  public.  The 
Coast  Guard  also  solicits  comments  to 
develop  its  position  for  treaty 
negotiations  for  a  possible  annex  to  the 
International  Convention  on  the 
Prevention  of  Pollution  from  Ships 
(MARPOL  73/78). 
DATES:  The  public  meetings  are 
scheduled  for  the  following  times.  The 
meetings  will  convene  at  the  times 
indicated:  however,  they  may  be 
concluded  early  if  their  business  is 
finished:  (1)  Monday,  August  31,  1998, 
from  2  p.m.  to  5  p.m.;  (2)  Thursday, 
September  10.  1998.  from  2  p.m.  to  5 


p.m.;  and  (3)  Thursday,  October  13, 
1998,  from  2  p.m.  to  5  p.m. 

Written  material  and  requests  to  make 
oral  presentations  should  reach  the 
Coast  Guard  at  least  five  days  before  the 
date  of  the  meeting  you  wish  to  attend. 
All  comments  must  reach  the  Docket 
Management  Facility  on  or  before 
October  20,  1998:  however,  you  are 
highly  encouraged  to  submit  your 
comments  prior  to  the  last  meeting  to 
facilitate  discussion. 
ADDRESSES:  All  meetings  will  be  held  at 
the  Department  of  Transportation, 
Nassif  Building,  400  Seventh  Street, 
S\V.,  Washington,  DC  20590.  This  is 
near  the  L'Enfant  Plaza  stations  of  both 
the  Metro  subway  and  the  Virginia 
Railway  Express  (VRE)  train  service. 
The  August  31,  meeting  will  be  held  in 
Room  3328,  the  September  10,  meeting 
in  Room  6200,  and  the  October  15, 
meeting  in  Room  3328. 

You  may  mail  your  comments  to  the 
Docket  Management  Facility,  (USCG- 
1998-4298),  U.S.  Department  of 
Transportation,  room  PL— 401,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001.  or  deliver  them  to  room 
PL^Ol  on  the  Plaza  level  of  the  Nassif 
Building  at  the  same  address  between 
in  a.m.  and  5  p.m.,  Monday  through 
Fridav,  except  Federal  holidays.  The 
telephone  number  is  202-366-9329. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  documents 
as  indicated  in  this  notice,  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  room  PL- 
401  on  the  Plaza  level  of  the  Nassif 
Building  at  the  same  address  between 
10  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
mav  also  access  the  docket  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  on  this  notice,  or  persons 
interested  in  presenting  information  at 
the  meetings,  contact  Lieutenant  Mary 
Pat  McKeown,  Office  of  Operating  and 
Environmental  Standards  (G-MSO), 
telephone  202-267-0500,  faX' 202-267- 
4690,  or  electronic  mail 
mmckeown@comdt.uscg.mil.  For 
questions  on  viewing,  or  submitting 
material  to,  the  docket,  contact  Ms. 
Dorothy  Walker,  Chief,  Dockets. 
Department  of  Transportation, 
telephone  202-366-9329, 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  the 
preparation  of  the  U.S.  position  on 
treaty  negotiations  for  a  possible  annex 
to  the  International  Convention  on  the 
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Prevention  of  Pollution  from  Ships 
(MARPOL  73/78)  by  submitting  written 
data,  views,  or  arguments.  The  draft 
annex  is  titled  "Regulations  for  the 
Control  and  Management  of  Ships' 
Ballast  Water  and  Sediments  to 
Minimize  the  Transfer  of  Harmful 
Aquatic  Organisms  and  Pathogens".  A 
copy  of  the  draft  document  is  available 
for  viewing  under  this  docket  at  http:/ 
/dms. dot.gov.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(USCG-1998-4298)  and  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment. 

Please  submit  all  comments  and 
attachments  in  an  unbound  format,  no 
larger  than  8Vj  by  11  inches,  suitable  for 
copying  and  electronic  filing  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES.  Persons 
wanting  acknowledgement  of  receipt  of 
comments  should  enclose  stamped  self- 
addressed  postcards  or  envelopes.  The 
Coast  Guard  will  consider  all  comments 
received  during  the  comment  period. 

Written  material  and  requests  to  make 
oral  presentations  should  reach  the 
Coast  Guard  at  least  five  days  before  the 
date  of  the  meeting  you  wish  to  attend. 
All  comments  must  reach  the  Docket 
Management  Facility  on  or  before 
October  20,  1998;  however,  you  are 
highly  encouraged  to  submit  your 
comments  prior  to  the  last  meeting  to 
facilitate  discussion. 

Purpose  of  Meetings 

The  U.S.  Delegation  to  the  Ballast 
Water  Working  Group  (BWWG)  of  the 
Marine  Environment  Protection 
Committee  (MEPC)  of  the  International 
Maritime  Organization  (IMO)  consists  of 
both  Federal  Government  employees 
and  non-government  advisors.  The 
meetings  will  be  held  to  discuss  the  U.S. 
position  of  the  treaty  negotiations  for  a 
possible  Annex  to  the  International 
Convention  on  the  Prevention  of 
Pollution  from  Ships  (MARPOL  73/78). 
The  MEPC  will  discuss  a  draft  text  of 
the  treaty  annex  at  its  42nd  session  on 
November  2-6,  1998,  in  London,  United 
Kingdom.  The  Committee  will 
determine  whether  or  not  to  hold  a 
Conference  of  Parties  to  vote  on  the  new 
Annex  in  the  year  2000. 

The  U.S.  delegation  will  also  develop 
a  U.S.  position  paper  commenting  on 
aspects  of  the  current  draft  of  the  treaty. 
Additionally,  the  delegation  will 
discuss  the  U.S.  position  on  any  papers 
submitted  by  other  countries  for  MEPC's 
42nd  session. 


Information  on  Service  for  Individuals 
with  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  LT  Mary  Pat  McKeown 
at  the  address  or  phone  number  under 
FOR  FURTHER  INFORMATION  CONTACT  as 
soon  as  possible. 

Dated:  ■•\ugust  7,  1998. 
loseph  J.  Angelo. 

Director  of  Standards.  Marine  Safety  and 
Environmental  Protection 
|FR  Doc.  98-21800  Filed  8-12-98;  8:45  am! 
BILLING  CODE  4910-15-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
[Docket  No.  RSAC-96-1,  Notice  No.  12] 

Railroad  Safety  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Federal  Railroad 
Administration  (FRA).  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  Railroad  Safety 
Advisory  Committee  ("RSAC")  meeting. 

SUMMARY:  FRA  announces  the  next 
meeting  of  the  RSAC,  a  Federal 
Advisor>-  Committee  that  develops 
railroad  safety  regulations  through  a 
consensus  process.  The  meeting  will 
address  a  wide  range  of  topics, 
including  possible  adoption  of  specific 
recommendations  for  regulatory  action. 
DATES:  The  meeting  of  the  RSAC  is 
scheduled  to  commence  at  9:30  a.m.  and 
conclude  at  4:00  p.m.  on  Wednesday. 
September  9.  1998. 
ADDRESSES:  The  meeting  of  the  RSAC 
will  be  held  at  The  Westin  Hotel.  1400 
M  Street.  NW,  Washington,  DC.  The 
meeting  is  open  to  the  public  on  a  first- 
come,  first-served  basis  and  is  accessible 
to  individuals  with  disabilities.  Sign 
language  interpreters  will  be  available 
for  individuals  with  hearing 
impediments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicky  McCully,  RSAC  Coordinator. 
FRA,  400  7th  Street,  SW  Washington, 
D.C.  20590,  (202)493-€305  or  Grady 
Cothen,  Deputy  Associate  Administrator 
for  Safety  Standards  and  Program 
Development,  FRA,  400  7th  Street,  SW. 
Washington,  D.C.  20590,  (202)  493- 
6302. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  FRA  is  giving  notice  of  a  meeting 
of  the  Railroad  Safety  Advisory 
Committee  ("RSAC").  The  meeting  is 


scheduled  to  begin  at  9:30  a.ni  and 
conclude  at  4:00  p.m.  on  Wednesday. 
September  9.  1998.  The  meeting  wiH  be 
held  at  The  Westin  Hotel.  1400  M 
Street.  NW,  Washington.  DC.  All  times 
noted  are  Eastern  Standard  Time. 

RSAC  was  established  to  provide 
advice  and  recommendations  to  the 
FR.^  on  railroad  safety  matters.  The 
Committee  consists  of  48  individual 
representatives,  drawn  from  among  27 
organizations  representing  various  rail 
industry  perspectives,  and  2  associate 
non-voting  representatives  from  the 
agencies  with  railroad  safety  regulatorv 
responsibility  in  Canada  and  Mexico 
Staff  of  the  National  Transportation 
Safety  Board  and  Federal  Transit 
Administration  also  participate  in  an 
advisory  capacity. 

During  this  meeting,  the  RSAC  will 
receive  status  reports,  containing 
progress  information,  from  the 
Locomotive  Crashworthiness  Working 
Group,  the  Locomotive  Cab  Working 
Conditions  Working  Group,  and  the 
Event  Recorder  Working  Group.  A  status 
report  will  also  be  received  from  the 
Positive  Train  Control  (PTC)  Working 
Group,  tasked  with:  (1)  facilitating 
understanding  of  current  PTC 
technologies,  definitions,  and 
capabilities;  (2)  addressing  issues 
regarding  the  feasibility  of 
implementing  fully  integrated  PTC 
systems;  and  (3)  facilitating 
implementation  of  software  based  signal 
and  operating  systems  through 
consideration  of  revisions  to  the  Rules. 
Standards  and  Instructions  to  address 
processor-ba.sed  technology  and 
communication-based  architectures. 

Please  refer  to  the  notice  published  in 
the  Federal  Register  on  March  11.  1996 
(61  FR  9740)  for  more  information  about 
the  RSAC. 

Issued  in  Washington.  DC.  on  August  7, 
1998 

George  A.  Gavalla, 

Acting  Associate  Administrator  for  Safety. 
[FR  Doc.  98-21783  Filed  8-12-98;  8:45  am] 

BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MARAD-e8-^297] 

Sea-Land  Service,  Inc.;  Notice  of 
Application  to  Increase  Service  in  the 
Non-Contiguous  Domestic  Trade  for 
Puerto  Rico 

Sea-Land  Service.  Inc.  (Sea-Land),  bv 
application  dated  July  17.  1998.  has 
applied  for  an  increase  in  the  authorized 
level  of  the  ser\'ice  that  Sea-Land 
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provides  to  the  Commonwealth  of 
Puerto  Rico  (Puerto  Rico),  pursuant  to 
section  656(cl)  of  Subtitle  B,  Title  VI.  of 
the  Merchant  Marine  Act.  1936,  as 
amended  (1936  Act).  In  support  of  its 
application.  Sea-Land  has  provided 
information  related  to  the  growth  of 
Real  Gross  Product  (RGP)  for  the 
Commonwealth  of  Puerto  Rico,  as 
supplied  to  Sea-Land  by  the  Planning 
Board  of  the  Office  of  the  Governor  of 
Puerto  Rico. 

This  application  is  composed  of  two 
separate  requests  by  Sea-Land.  The  first 
asks  for  revision  of  Sea-Land's 
authorized  service  level  for  Puerto  Rico 
for  Fiscal  Year  (FY)  1996  and  FY  1997. 
ba.sed  on  revised  figures  for  the  increase 
in  RGP  for  those  periods.  The  second  is 
a  new  request  for  a  service  level 
increase  in  respect  to  the  growth  in  RGP 
for  FY  1998.  A  summation  of  the  service 
level  increases  requested  by  Sea-Land  is 
attached  hereto  as  Table  I. 

Any  person,  firm  or  corporation 
having  an  interest  in  this  application  for 
increased  service  authorization,  and 
who  desires  to  submit  c:omments 
concerning  Sea-Land's  application,  is 
requested  to  provide  those  conunents  to 
the  Docket  Clerk.  U.S.  DOT  Dockets. 
Room  PL-4()1,  400  Seventh  Street.  S.W.. 
Washington.  DC.  20.590.  Such 
comments  must  be  filed  no  later  than 
.5.00  PM  Eastern  Time,  Monday, 
September  14,  1998.  All  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
Holidays.  An  electronic  version  of  this 
document  is  available  on  the  World 
Wide  Web  at  http:'dms.dot.gov. 

By  Order  of  the  Maritime  .Administrator. 

DatP   .August  10.  1998. 
Joel  C.  Richard. 
Secretary:  Maritime  Administration. 

Sea-Land  Service,  Inc.;  Requested 
Increases  in  Authorized  Non- 
Contiguous  Domestic  Service  for  the 
Conimonwealth  of  Puerto  Rico 

Revision  for  FY  1996  (July  1.  1995  to 
June  30.  1996) 

Due  to  the  legislatively  established  end 
date  of  .August  9.  1995,  for  the  time  period 
used  for  determmation  of  grandfather  service 
levels  for  containerships.  FY  1996  is  prorated 
for  the  period  between  .August  9.  1995  and 
June  30.  1996.  This  proration  is  326/366  days 
(1996  was  a  leap  year] 
Original  FY  1996  RGP  3  1  percent 
Proration  Factor:  326/366=  89 
Original  FY  1996  RCP  proration: 

(.89)xl3. 11=2.76  percent 
Current  Service  Level  for  FY  1996: 

(220.157)x(.0276)=6.076 

220,157+6,076=226.233  TELs 
Revised  FY  1996  RGP:  3.3  percent 


Revised  FY  1996  proration:  (.89)x(3.3)=2  94 

percent 
Ser\-ice  level  for  FY  1996: 

(220. 157|x(. 02941=6.473  TEUs 
Revised  service  level  for  FY 

1996=220.1 57+6.473=226.630  TEUs 
Change:  +397  TEUs 

Revision  for  FY  1997  (July  1.  1996 
through  June  30.  1997) 

Original  FY  1997  RGP:  2.8  percent 
Current  Sen.-ice  Level  for  FY  1997: 

(226. 2331x(. 0281=6. 335 

226,233+6.335=232.568  TELs 
Revised  FY  1997  RGP:  3  2  percent 
Revised  Senice  Level  for  FY  1997: 

(226.63Olx(.032)  =  7.252 

226.630+7,252=233,882  TEUs 
C/ionge. +1.314  TEUs 

Ser\ice  Level  Increase  for  FY  1998  I  Inly  1. 
1997  through  June  30.  19981 

Revised  Senice  Level  Ijulv  1.  19971:  233.882 

TEL^s 
RGP  for  FY  1998  (uncorrected):  3.0  percent 
Proposed  Service  Level  (July  1.  1998): 

(233. 882)x(. 031  =  7,016 

233.882+7.016=240.898  TEUs 
/nrreijse  7.016  TEUs 

IFR  Doc.  98-21780  Filed  8-12-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Discretionary  Cooperative  Agreement 
To  Support  Biomechanical  Research 

AGENCY:  National  Highway  Traffic 
Safety  .administration.  DOT. 
ACTION:  Announcement  of  Discretionary 
Cooperative  Agreement  to  Support 
Biomechanical  Research. 

SUMMARY:  This  notice  announces  a 
discretionary  cooperative  agreement 
program  to  support  research  studies  to 
evaluate  the  biomechanical  response  of 
human  surrogates  to  impact,  and  solicits 
applications  for  projects  under  this 
program. 

DATES:  Applications  must  be  received 
on  or  before  October  5,  1998. 
ADDRESSES:  Applications  must  be 
submitted  to  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Contracts  and  Procurement  (NAD-30), 
ATTN:  Rose  Watson,  400  Seventh 
Street,  S.W,,  Room  5301,  Washington, 
D.C,  20590.  USA.  All  applications 
submitted  must  include  a  reference  to 
NHTSA  Cooperative  Agreement 
Program  No.  NRD-01-8-07346. 
Interested  applicants  are  advised  that  no 
separate  application  package  exists 
beyond  the  contents  of  this 
announcement. 
FOR  FURTHER  INFORMATION  CONTACT: 


General  administrative  questions  may 
be  directed  to  Rose  Watson.  Office  of 
Contracts  and  Procurement,  at  (202) 
366-9557.  Programmatic  questions 
relating  to  this  cooperative  agreem.ent 
program  should  be  directed  to  Emily  A. 
Sun,  National  Transportation 
Biomechanics  Research  Center  (NRD- 
51).  400  Seventh  Street,  S,VV,,  Room 
6221E,  Washington,  D.C,  20590.  USA,  at 
(202)  366^722. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Objective 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  is  responsible 
for  devising  strategies  to  save  lives  and 
reduce  injuries  from  motor  vehicle 
crashes.  The  purpose  of  this  cooperative 
agreement  program  is  to  promote  the 
improvement  of  traffic  safety  for  the 
public  through  the  support  of  research 
studies  designed  to  evaluate  the 
biomechanical  response  of  human 
surrogates  to  impact,  as  a  means  of 
expanding  the  base  of  scientific 
knowledge  in  this  field  and  to  provide 
for  the  coordinated  exchange  of 
scientific  information  collected  as  a 
result  of  the  studies  conducted. 

Impact  trauma  research  employs  the 
principles  of  mechanics  to  discover  the 
physical  response  and  physiological 
results  of  impacts  to  the  human  body. 
Generally,  the  teams  doing  the  re.search 
are  comprised  of  individuals  from 
different  disciplines:  engineering, 
physiology,  medicine,  biology,  and 
anatomy.  The  team  studies  the  physical 
response  of  the  body  to  impact  by 
measuring  and  recording  engineering 
parameters  defining  the  event,  such  as 
force,  accelerations,  displacements, 
surface  contours,  strains,  pressure,  etc., 
and  observing  the  physiological 
consequences  in  terms  of  physic;al  or 
functional  alterations  to  the  body. 

One  of  the  major  research  materials 
used  to  simulate  injury  to  the  living 
human  is  the  human  cadaver,  or  human 
surrogate,  exposed  to  impact  and 
detailed  response  measurement. 

The  focus  of  this  cooperative  research 
effort  is  the  study  of  human  surrogate 
response  and  injury  to  physical  impacts 
simulating  some  significant  aspect  of 
automotive  impact  injury,  e.g..  head, 
neck,  torso,  or  lower  extremity  injury 
produced  in  drivers  and  passengers 
restrained  by  various  safety  devices  and 
exposed  to  either  a  frontal,  lateral,  or 
rear  impact.  The  specific  objective  of 
this  cooperative  research  effort  are  to 
perform  human  surrogate  impact  tests 
to:  (1)  delineate  the  mechanism  of 
injury,  (2)  develop  functional 
relationships  between  the  measurable 
engineering  parameters  and  the  extent 
and  severity  of  injury,  and  (3)  quantify 


Federal  Register/ Vol.  63,  No.  156 /Thursday,  August  13.  1998 /Notices 


43443 


the  impact  response  of  the  body  in  such 
a  way  as  to  allow  the  development  of 
mechanical  analogs  of  the  human  body. 
NHTSA  will  consider  applications 
which  propose  the  use  of  human 
surrogates,  such  as  human  cadavers  or 
other  innovative  techniques,  to  achieve 
these  objectives. 

NHTSA  Involvement 

The  NHTSA  National  Transportation 
Biomechanics  Research  Center  will  be 
involved  in  all  activities  undertaken  as 
part  of  the  cooperative  agreement 
program  and  will: 

1.  Provide,  on  an  as-needed  basis,  one 
professional  staff  person,  to  be 
designated  as  the  Contracting  Officer's 
Technical  Representative  (COTR),  to 
participate  in  the  planning  and 
management  of  the  cooperative 
agreement  and  coordinate  activities 
between  the  organization  and  the 
NHTSA; 

2.  Make  available  information  and 
technical  assistance  from  government 
sources,  within  available  resources  and 
as  determined  appropriate  by  the  COTR; 

3.  Provide  liaison  with  other 
government  agencies  and  organizations 
as  appropriate;  and 

4.  Stimulate  the  exchange  of  ideas 
among  cooperative  agreement 
recipients,  and,  if  appropriate,  NHTSA 
contractors  and  other  interested  parties. 

Involvement  for  Recipient  of  an  Award 

Any  recipient  of  an  award  will: 

1.  Perform  an  effort  in  accordance 
with  the  application  proposal  and  anv 
incorporated  revisions; 

2.  Contribute  any  in-kind  resources 
that  might  have  been  specified  bv  the 
recipient  in  the  application,  for  the 
performance  of  the  effort  under  the 
agreement; 

3.  Meet  periodically  with  the  NHTSA 
COTR  to  promote  the  exchange  of 
information  so  as  to  assure  coordination 
of  the  cooperative  effort  and  related 
projects;  and 

4.  Provide  the  NHTSA  COTR  with 
following  required  deliverables: 

a.  Data  Package:  The  dynamic  and 
other  data  measured  in  each  human 
surrogate  impact  test  will  be  provided 
by  the  recipient(s)  within  four  (4)  weeks 
after  the  test  is  run.  For  each  and  ever\' 
test  performed  with  a  human  surrogate, 
a  data  package  shall  be  submitted  to  the 
COTR.  For  example,  where  a  human 
subject  to  be  impacted  by  pendulum  to 
the  right  femur  and  later  to  be  impacted 
by  pendulum  to  the  thorax,  the  two  (2) 
impacts  are  separate  tests  even  though 
there  was  only  one  (1)  human  surrogate. 

A  data  package  consists  of  (1)  high 
speed  film  or  an  equivalent  digitallv- 
captured  video,  (2)  two  copies  of  the  test 


report,  and  (3)  test  data  stored  on 
magnetic  tape,  CD-ROM,  or  floppv  disk 
complving  with  the  NHTSA  Data  tape 
Reference  Guide.  The  NHTSA  National 
Transportation  Biomechancis  Research 
Center  maintains  a  Biomechanics  Data 
Base  which  provides  information,  upon 
request,  to  the  public,  including 
educational  institutions  and  other 
research  organizations. 

To  facilitate  the  input  of  data  as  well 
as  the  exchange  of  information,  any 
recipient  of  a  cooperative  agreement 
awarded  as  a  result  of  this  notice  must 
provide  the  magnetic  tape  in  the  format 
specified  in  the  "NHTSA  Data  Tape 
Reference  Guide."  A  copv  of  this 
document  may  be  obtained  from  the 
programmatic  information  contact 
designated  in  this  notice. 

b.  Performance  Reports:  The  recipient 
shall  present  one  (1)  hour  semiannual 
technical  performance  briefings  at  the 
NHTSA  headquarters  building  (at  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590)  which  shall  be  due  30  davs  after 
the  reporting  period  and  a  final 
performance  report  within  90  davs  after 
the  completion  of  the  research  effort.  An 
original  and  two  copies  of  the  final 
performance  report  shall  be  submitted 
to  the  COTR. 

Period  of  Support 

The  research  effort  described  in  this 
notice  will  be  supported  through  the 
award  of  at  least  one  cooperative 
agreement.  NHTSA  reserves  the  right  to 
make  multiple  awards  depending  upon 
the  merit  of  the  applications  received. 

Contingent  upon  the  availabilitv  of 
funds  and  satisfactory  performance,  a 
cooperative  agreement(s)  will  he 
awarded  to  an  eligible  organization(s) 
for  project  periods  of  up  to  five  vears. 
No  cooperative  agreement  awarded  as  a 
result  of  this  notice  shall  exceed 
S.530.000  per  year  of  S2. 750.000  for  five 
years. 

Eligibility  Requirements 

In  order  to  be  eligible  to  participate  in 
this  cooperative  agreement  program,  an 
applicant  mu.st  be  an  educational 
institution  or  other  nonprofit  research 
organization.  For  profit  research 
organizations  may  apply;  however,  no 
fee  or  profit  will  be  allowed. 

Application  Procedure 

Each  applicant  must  submit  one 
original  and  two  copies  of  their 
application  package  to:  Cooperative 
Agreement  Program  No.  NRD-01-8- 
07346.  Office  of  Contracts  and 
Procurement  (NAD-30),  NHTSA,  400 
Seventh  Street,  S.W..  Room  5301, 
Washington.  D.C.  20590.  USA.  Only 
complete  application  packages  received 


on  or  before  the  due  date  identified 
above  will  be  i:onsidered.  Submission  of 
three  additional  copies  will  expedite 
processing  but  is  not  required 

Application  Contents 

The  application  package  must  be 
submitted  with  0MB  Standard  Form 
424  (Rev.  4-88.  including  424A  and 
424B).  Application  for  Federal 
Assistance,  with  the  required 
information  filled  in  an  the  certified 
assurances  included.  While  the  Form 
424-A  deals  with  budget  information, 
and  section  B  identifies  Budget 
Categories,  the  available  space  does  not 
permit  a  level  of  detail  which  is 
sufficient  to  provide  for  a  meaningful 
evaluation  of  the  proposed  costs.  A 
supplemental  sheet  should  be  provided 
which  represents  a  detailed  breakdown 
of  the  proposed  costs,  as  well  as  anv 
costs  which  the  applicant  proposes  to 
contribute  in  support  of  this  effort. 

Applications  shall  include  a  program 
narrative  statement  which  addresses  the 
followmg: 

1.  The  objectives,  goals,  and 
anticipated  outcomes  of  the  proposed 
research  effort; 

2.  The  method  or  methods  that  will  be 
used; 

3.  The  source  of  the  human  surrogates 
be  used: 

4.  The  number.  qualit\  .  and 
anticipated  ages  at  death  of  the  human 
surrogates  the  applicant  expects  to  use 
for  this  research  effort  along  with 
documentation  that  provides  evidence 
that  the  applicant  has  access  to  the 
proposed  quantity,  quality,  and 
projected  ages  of  the  experimental 
material  (because  \HTS.^  has  interest  in 
obtaining  knowledge  of  the  impact 
injury  process  and  its  effort  on  the  total 
automotive-population -at-risk,  an 
experimental  human  suhiect  poo!  with 
ages  representative  of  this  population  is 
highly  desirable): 

5.  The  proposed  program  director  and 
other  Key  personnel  identified  for 
participation  m  the  proposed  research 
effort,  including  a  description  of  their 
qualifications  and  their  respective 
organizational  responsibilities: 

6.  A  description  of  the  general,  as  well 
as  specialized  impact  simulation,  test 
facilities  and  equipment  (including  sled 
impact  systems,  component  test 
systems,  and  data  acquisition  svstems 
with  high  channel  capabilities) 
currently  available  or  to  be  obtained  for 
use  in  the  conduct  of  the  proposed 
research  effort:  and 

7.  A  Description  of  the  .ipplicant's 
previous  experience  or  cn-going 
research  program  that  is  related  to  this 
proposed  research  effort. 
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Review  Process  and  Criteria 

Initially,  all  applications  will  be 
reviewed  to  confirm  that  the  applicant 
is  an  eligible  recipient  and  to  assure  that 
the  application  contains  all  ot  the 
intorniation  required  by  the  Application 
Contents  section  of  this  notice.  Each 
complete  application  from  an  eligible 
recipient  will  then  be  evaluated  by  a 
Technical  Evaluation  Committee.  The 
applic:ations  will  be  evaluated  using  the 
following  criteria; 

1.  The  applicant's  understanduig  of 
the  purpose  and  unique  problems 
represented  bv  the  research  objectives  of 
this  cooperative  agreement  program  as 
evidenced  in  the  description  of  their 
proposed  research  effort.  Specific 
attention  shall  he  placed  upon  the 
applicant's  stated  means  for  obtaining 
the  quantity  of  experimental  material 
necessary  to  conduct  the  proposed 
research  effort. 

2.  The  potential  of  the  proposed 
research  effort  af.complishments  to 
make  an  innovative  and/or  significant 
contribution  to  the  base  of 
biomechanical  knowledge  as  it  may  be 
applied  to  saving  lives  and  reducing 
injuries  resulting  from  motor  vehicle 
crashes. 

3.  The  technical  merit  of  the  proposed 
research  effort,  inckiding  the  feasibility 
of  the  approach,  planned  methodology. 
and  anticipated  results. 

4.  The  adequacv  of  test  facilities  and 
equipment  identified  to  accomplish  the 
proposed  research  effort,  including 
impact  simulation. 

5.  The  adequa(.\-  of  the  orgaiuzational 
plan  for  ac;compiishing  the  proposed 
research  effort,  incduding  the 
qualifications  and  experience  of  the 
research  team,  the  various  disciplines 
represented,  and  the  relative  level  ot 
effort  proposed  for  professional, 
technical,  and  support  staff. 

Award  Selection  Factors 

The  award  selection  nitiy  be  based 
solely  on  the  evaluation  results.  Award 
preference  may  be  given  to  an 
innovative  or  creative  approach  that 
offers  a  potentially  significant 
t;ontribution  to  achieve  the  specific 
objectives  of  this  cooperative  research 
effort.  .Award  preference  mav  be  given 
to  a  proposal  with  a  larger  percentage  of 
c:ost  sharing. 


Terms  and  Conditions  of  the  Award 

1 .  The  protection  of  the  rights  and 
welfare  of  human  subjects  and  the 
ethical  use  of  human  surrogates  in 
NHTS-sponsored  research  is  governed 
bv  .N'HTSA  Orders  700-1  through  700- 
4.  Anv  recipient  must  satisfy  the 
requirements  and  guidelines  of  these 
NHTSA  Orders  prior  to  award  of  the 
cooperative  agreement.  A  copy  of  NHTS 
Orders  770-1  through  700-4  may  be 
obtain  from  the  programmatic 
information  contact  designated  in  this 
notice. 

2.  Prior  to  award,  each  recipient  must 
r;omplv  with  the  certification 
requirements  of  49  CFR  Part  29 — 
Department  of  Transportation 
Government-wide  Department  and 
Suspension  (Nonprocurement)  and 
Government-wide  Requirements  for 
Drug-Eree  Workplace  (Grants),  as  well 
as  CFR  Part  200-Department  of 
Transportation  New  Restrictions  on 
Lobb\ing. 

3.  During  the  effective  period  of  the 
cooperative  agreement(s)  awarded  as  a 
result  of  this  notice,  each  agreement 
shall  be  subject  to  the  general 
administrative  requirements  of  the 
requirements  of  49  CFR  Part  19,  20  and 
29,  the  cost  principles  of  OMB  Circular 
A-21,  A-122.  or  FAR  31.2  as  applicable 
to  the  recipient,  and  the  NHTS  General 
Provisions  for  Assistance  Agreements. 

Nsiu'il  (In:  .August  6.  1998. 
Acting  Associate  Administrator  for  Research 
and  Development. 

Joseph  N.  Kanianthra. 

IFK  D(ic.  98-21590  Filed  8-12-98;  8:45  am] 

BILLING  CODE  4910-59-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33634] 

Sunbelt  Railroad  Historical  Trust — 
Acquisition  Exemption — Lines  of  the 
Southeast  Kansas  Railroad  Company 

Sunbelt  Railroad  Historical  Trust 
(SRHT).  a  noncarrier.  has  filed  a  notice 
of  exemption  under  49  CFR  1150.31  to 
acquire  approximately  35.99  miles  of 
rail  line  from  the  Southeast  Kansas 
Railroad  Company  (SEK),  between 
milepost  152.01.  near  Tulsa,  OK.  and 


milepost  188.00,  near  Barnsdall,  OK. 
SRHT  will  not  acquire  the  right  to 
operate  any  freight  service  on  the  line, 
but  will  provide  excursion  passenger 
service.  On  Line  Rail  Services  Company. 
Inc.  (OLRS)  will  be  the  operator  of 
freight  service  on  the  line.' 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after  July 
21,  1998. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33634,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.VV,,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Karl  Morell, 
BALL  lANIK  LLP,  1455  F  Street,  NW., 
Suite  225,  Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
•■WWW.STB.DOT.GOV." 

Decided:  August  6.  1998. 

Bv  the  Board.  David  .M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

IFK  Doc.  98-21753  Filed  8-12-98;  8:45  am] 
BILLING  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  98-68] 

Revocation  of  Customs  Broker  License 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Broker  License  Revocation. 

Notice  is  hereby  given  that  the 
Commissioner  of  Customs,  pursuant  to 
Section  641.  Tariff  Act  of  1930.  as 
amended,  (19  U.S.C.  1641),  and  Parts 
111.52  and  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR  111.52 
and  111.74),  is  canceling  the  following 
Customs  broker  licenses  without 
prejudice. 


Port 


Individual 


License  No. 


Seattle  

New  York 
New  York 
New  York 
Dallas  


C  &  Y  International  

J.D.  Smith  Customs  Brokers, 

JCM  Air  Sea.  Ltd  

Import  Express  Services,  Inc 
Encson,  Inc 


Inc 


11796 
04853 
10061 
13517 
11815 


'  Ol.RS  will  apparently  be  filing  a  notice  of 
exemption  to  operate  the  line. 
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Dated:  August  10,  1998. 
Philip  Metzger. 

Director,  Trade  Compliance. 

|FR  Doc.  98-21737  Filed  8-12-98;  8:45  am] 

BILUNG  CODE  482(M)2-P 


UNITED  STATES  INFORMATION 
AGENCY 

Regional  Investment  Initiative  (Rll) 
Internet  Project  in  Samara  Oblast: 
Public  Access  Internet  Sites,  Training 
and  Development  of  Internet 
Resources 

ACTION:  Notice^^-Request  for  proposals. 

SUMMARY:  The  Office  of  Academic 
Programs,  Academic  Exchanges 
Division,  European  Programs  Branch  of 
the  United  States  Information  Agency's 
Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
for  an  assistance  award.  Public  and 
private  non-profit  organizations  with  at 
least  four  years  experience 
administering  international  exchange 
and  training  programs  and 
demonstrated  experience  administering 
Internet  projects  in  the  Russian 
Federation  and  meeting  the  provisions 
described  in  IRS  regulation  26  CFR 
1.501(c)  may  apply  to  develop  the 
Regional  Investment  Initiative  (RII) 
Internet  Project  in  Samara  Oblast. 

For  the  RII  Internet  Project  in  Samara 
Oblast,  USIA  seeks  proposals  that 
would:  Establish  and/or  enhance  at  least 
five  non-commercial  public  access 
Internet  sites  at  libraries,  universities  or 
other  RII  partner  institutions  in  Samara 
and  Togliatti  designated  by  the  United 
States  Information  Ser\'ice  in  Moscow 
with  the  concurrence  of  the  oblast 
administration;  Train  staff  of  the  partner 
institutions  to  manage  and  maintain  the 
public  access  Internet  sites;  Provide  e- 
mail  and  Internet  training  to  diverse 
groups  of  end-users,  including 
participants  in  and  alumni  of  USIA  and 
other  U.S.  government-sponsored 
programs;  Develop,  adapt,  or  identify 
Russian  language  training  materials  for 
individual  and  group  instruction  and 
training  of  trainer  courses  at  public 
access  Internet  sites;  Publicize  the 
project  to  target  audiences;  Organize  a 
series  of  topical  seminars  designed  to 
attract  target  audiences  to  the  public 
access  Internet  sites,  and;  Administer  a 
small  grants  competition  for  the 
development  of  Internet  materials  in 
Russian  and  English  that  further  higher 
education  and  professional  training  in 
business,  law,  public  administration, 
and  transparency  of  governance. 

Proposals  should  reflect  a  thorough 
understanding  of  the 


telecommunications  infrastructure  in 
Samara  Oblast,  technical  requirements 
for  implementing  all  aspects  of  the 
project  including  procurement  of 
appropriate  equipment  and  services 
required  to  connect  partner  institutions 
to  the  Internet  and  establish  non- 
commercial public  access  Internet  sites, 
and  the  political,  economic,  and  social 
environment  in  which  the  program 
activity  will  take  place. 

The  goal  of  the  RII  Internet  Project  is 
to  foster  free  and  open  access  to 
Internet-based  information  resources 
and  facilitate  the  dissemination  of 
useful  online  information  in  Russian 
and  English  to  students,  professors  and 
practitioners  of  business,  law.  public 
administration,  non-governmental 
organizations  and  other  constituencies 
in  Samara  and  Togliatti  that  promote 
and  support  Russian-American 
cooperation  and  communication.  The 
Regional  Investment  Initiative  is  a  new 
program  to  expand  trade  and  investment 
between  Russia's  regions  and  the  U.S.. 
foster  U.S. -Russia  economic,  social,  and 
community-based  linkages,  and 
coordinate  U.S.  government  assistance 
in  the  Russian  Federation.  USIA  expects 
the  Internet  project  to  achieve  results  on 
two  levels:  by  building  institutional 
capacity  in  Samara  and  Togliatti  and  b\ 
empowering  end-users  to  obtain  and 
publish  online  information  resources, 
such  as  Web  sites,  newsletters,  and 
listser\s  in  business,  law,  public 
administration  and  related  educational 
and  professional  fields.  Applicant 
organizations  must  include  a  plan  with 
clear  benchmarks  that  demonstrates 
how  permanent  results  will  he  achieved, 
monitored,  and  reported  to  USIA  as  a 
result  of  the  activities  funded  by  the 
grant. 

Successful  applicant  organizations 
will  be  required  to  work  in  ongoing 
consultation  with  the  United  States 
Information  Service  in  Moscow,  the 
State  Department's  Regional  Investment 
Initiative  Coordinator  in  Samara,  and 
the  United  States  Information  Agencv  in 
Washington  to  ensure  effective 
implementation  of  project  activities. 

Interested  organizations  should  read 
the  complete  Federal  Register 
Announcement  and  request  a 
Solicitation  Package  from  USIA  prior  to 
preparing  a  proposal  and  should  consult 
with  USIA  and  USIS  Moscow  about  the 
proposed  partner  institutions  for  public 
access  Internet  sites  in  Samara  and 
Togliatti  before  submitting  a  proposal. 

Applicant  organizations  mav  apply  to 
administer  the  Project  individually  or  as 
a  consortium,  via  a  subcontract 
arrangement,  as  long  as  one  organization 
is  designated  to  be  the  recipient  of  the 
grant.  USIA  anticipates  awarding  one 


assistance  award  in  an  amount  not  to 
exceed  $350,000  for  the  implementation 
of  this  Project  for  a  period  of  20  months. 
The  award  is  expected  to  begin  in  late 
October  1998.  Project  activities  should 
be  completed  by  June  30,  2000. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  counties  .   .   .;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educ:ational  and  cultural  interests 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  .   .   .  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world.  " 

The  funding  authorit\  for  the  project 
is  provided  through  the  Freedom  for 
Russia  and  Emerging  Eurasian 
Democracies  and  Open  Markets  Act  of 
1992  (Freedom  Support  Act).  The 
legislation  was  established  to  assist  the 
e(.onoini(,  and  democratic  de\e!opment 
of  the  New  Independent  States  of  the 
former  Soviet  Union.  Programs  and 
projects  must  conform  with  Agencv 
requirements  and  guidelines  outlined  in 
the  Solicitation  Package 

Announcfnient  Title  and  \kimbfr:  All 
communications  with  USIA  concerning 
this  RFP  should  refer  to  the 
announcement's  title  and  reference 
number  E/.^EF:-99-01. 

Deadline  for  Proposals:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington.  DC  time 
on  Thursday  September  17.  1998   Faxed 
documents  will  not  be  accepted  at  anv 
time.  Documents  postmarked  by  the  due 
date  but  received  at  a  later  date  will  not 
be  accepted.  It  is  the  responsibilitv  of 
the  applicant  to  ensure  that  proposals 
are  received  by  the  above  deadline. 
FOR  FUTHER  INFORMATION  CONTACT:  The 
Office  of  Academic  Programs.  Academic 
Exchanges  Division,  European  Programs 
Branch,  E/AEE,  Room  246,  U.S. 
Information  Agency,  301  4th  Street. 
SW..  Washington,  DC  20547;  telephone 
number  (202)  205-0525:  fax:  (202)  260- 
7985  to  request  a  Solicitation  Package 
containing  more  detailed  award  criteria. 
Please  request  required  application 
forms,  and  standard  guideline  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget. 

To  Download  a  Solicitation  Package 
via  Internet:  The  entire  Solicitation 
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Package  may  he  downloaded  from 
USIA's  website  at  http://www.usia.gov/ 
edui;ation/rfps.  Please  read  all 
information  before  downloading 

Tn  Rcceivf  n  Solicitation  Packnge  via 
Fax  on  Demand:  The  entire  Solicitation 
Package  may  be  received  via  the 
Bureau's  "Grants  hiformation  Fa.x  on 
Demand  System  ".  which  is  accessed  by 
calling  202/401/7616.  Please  request  a 
"Catalog"  of  available  documents  and 
order  numbers  when  first  entering  the 
svstem. 

'  Please  specify  USIA  Program  Manager 
Rhonda  E.  Boris  on  all  inquiries  and 
correspondences.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitted  proposals.  Once 
the  RFP  deadline  has  passed.  Agency 
staff  mav  not  discuss  this  competition  in 
anv  way  with  applicants  until  the 
Bureau  proposal  review  process  has 
been  completed. 

Submissions:  Applicants  must  follow 
all  instructions  given  in  the  Solicitation 
Package.  The  original  and  9  copies  of 
the  application  should  be  sent  to:  U.S. 
Information  Agency.  Ref.:  E/AEE-99-ni. 
Office  of  Grants  Management.  E/XE. 
Room  326.  301  4th  Street.  S.W., 
Washington.  D.C.  20.547. 

.Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  .ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  6.T  characters.  USIA  will 
transmit  these  files  electronically  to  our 
overseas  posts  for  review,  with  the  goal 
of  reducing  the  time  it  takes  to  get  posts' 
comments  for  the  .Agency's  grant  review 
process. 

Diversity.  Frefdom  and  Dfnwcracy 
G(j/de/;'ne.s;  Pursuant  to  the  Bureau's 
authorizing  legislation,  programs  must 
maintain  a  non-politic;al  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  .American  political, 
sot:ial,  and  c;ultural  life.  "Diversity" 
should  be  interpreted  in  the  broadest 
sense  and  encompass  differences 
including,  but  not  limited  to  ethnicity, 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges. 

.Applicants  are  strongly  encouraged  to 
adhere  to  the  advancement  of  this 
principle  both  in  program 
administration  and  in  program  content. 
Please  refer  to  the  review  criteria  under 
the  Support  for  Diversity'  section  for 
specific  suggestions  on  incorporating 
diversity  into  the  total  proposal.  Public 
Law  104-319  provides  that  "in  carrying 
out  programs  of  educational  and 
cultural  exchange  in  countries  whose 
people  do  not  fully  enjoy  freedom  and 


democracy".  USIA  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 

SUPPLEME^frARY  INFORMATION:  The 
Samara  Regional  Investment  Initiative 
Internet  Project  is  intended  to  be  a 
collaborative  effort  between  the  U.S. 
and  Russian  governments,  regional 
authorities  and  public  and  private  sector 
organizations  of  both  countries. 
.Applicant  organization  must 
demonstrate  the  ability  to  collaborate 
with  other  organizations  that  support 
Internet  projects  in  Samara  Oblast  and 
U.S.  and  Russian  scholarly,  educational, 
and  professional  organizations  in  fields 
such  as  business,  law,  and  public 
administration.  Such  collaboration  is 
intended  to  ensure  the  dissemination  of 
high  quality  information  to  the  USIA's 
designated  audiences,  expand  the  scope 
and  impact  of  USIA  grant  funding, 
maximize  resources,  avoid  duplication 
of  effort,  and  lay  the  groundwork  for 
sustaining  Internet  access  costs  beyond 
the  USIA  funding  period. 

Partner  institutions  for  public  access 
Internet  sites  may  include,  but  should 
not  be  limited  to,  the  Samara  Oblast 
Public  Library,  the  Samara  State 
.Aerospace  University,  the  Togliatti 
Public  Library,  and  the  Togliatti 
International  Business  and  Banking 
.Academy.  USIA  expects  applicant 
organizations  and  all  institutions 
participating  in  the  project  to  provide 
significant  in-kind  contributions  and 
cost-sharing,  such  as  facilities  and 
services  required  for  the  public  access 
Internet  sites,  existing  network  and 
computer  equipment,  connectivity, 
designated  staff,  staff  time,  volunteers, 
and  training  materials,  as  appropriate. 
Proposals  should  include  evidence  of 
the  in-kind  contributions  or  direct  cost- 
sharing  to  be  provided  by  potential 
partner  institutions,  Internet  service 
providers,  and  other  organizations 
interested  in  collaborating  on  the 
project. 

USIA  encourages  applicant 
organizations  to  include  the  following 
supplementary  materials:  A  feasible  and 
realistic  plan  for  expanding  connectivity 
that  builds  on  existing  infrastructure 
and  networks:  Draft  partnership 
agreements  with  institutions  designated 
for  public  access  Internet  sites; 
Proposed  equipment  packages,  services, 
staff  coverage,  Internet  service  provider, 
security,  and  hours  of  operation  for  each 
public  access  site;  Sample  training 


program,  courses,  topics,  and  materials 
for  staff  of  partner  institutions, 
individual  and  group  instruction  for 
end-users;  curriculum  for  training  of 
trainer  program:  Draft  program 
announcements,  publicity  plans,  and 
methodology  for  community  outreach; 
Proposed  topics  and  structure  of 
seminar  series;  Concept  paper  for 
administration  of  small  grants 
competition  to  develop  Internet-based 
information  resources  and  draft  grant 
application  which  cites  eligibility 
requirements  and  selection  criteria; 
Position  descriptions  for  project  team 
members;  Other  materials  that  are 
reasonable  and  appropriate. 

Guidelines 

Administration  of  the  program  must 
be  in  compliance  with  reporting  and 
withholding  regulations  for  federal, 
state,  and  local  taxes  as  applicable. 
Organizations  should  demonstrate  tax 
regulation  adherence  in  the  proposal. 
Procurement  of  required  computer  and 
networking  equipment  and  applications 
software  must  be  in  compliance  with 
year  2000  requirements  (Y2K). 
Applicant  organizations  should 
demonstrate  compliance  with  Y2K 
requirements  in  the  proposal. 

Proposed  Budget 

Funding  for  the  Regional  Investment 
Initiative  Internet  Project  in  Samara 
Oblast  is  anticipated  at  S350.000. 
Applicant  organizations  must  submit  a 
comprehensive  line  item  budget  request 
for  program  costs  and  administrative 
costs  based  on  the  specific  guidance  on 
the  Solicitation  Package.  There  must  be 
a  summary  budget  as  well  as  a  break- 
down reflecting  both  the  administrative 
budget  and  the  program  budget  and  a 
budget  narrative  demonstrating  how 
costs  were  derived.  Organizations 
whose  proposals  include  an 
administrative  budget  that  is  less  than 
20%  of  the  grant  amount  requested  from 
the  USIA  will  be  considered 
competitive. 

Allowable  program  costs  include,  but 
are  not  limited  to,  equipment  and 
services  required  to  build  on  existing 
networks  and  infrastructure  in  order  to 
expand  connectivity  to  the  beneficiaries 
of  the  project,  and  to  provide  low-cost 
high  speed  sustainable  access  to  the 
Internet  for  the  public  access  Internet 
sites;  required  workstations,  hardware, 
software,  peripherals,  training  materials, 
services,  and  supplies  to  establish  or 
enhance  public  access  Internet  sites; 
monthly  Internet  access  fees  (if 
required);  salaries  to  support  project 
team  members;  materials  for  seminar 
series;  honorarium  for  selection 
committee  for  grants  competition  to 
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develop  Internet  resources:  consultants 
to  provide  specialized  expertise  or  to 
make  presentations. 

Allowable  administrative  costs  would 
include  staff  salary  and  benefits,  staff 
travel  to  project  sites;  office  expenses, 
communications,  and  shipping.  Please 
refer  to  the  Solicitation  Package  for 
complete  budget  guidelines  and 
formatting  instructions. 

Review  Process 

USIA  will  acknowledge  receipt  for  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Office  of  East  European  and  NIS  Affairs 
and  the  USIA  post  overseas,  where 
appropriate.  Proposals  may  be  reviewed 
by  the  Office  of  the  General  Counsel  or 
by  other  Agency  elements.  Funding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 
and  Cultural  Affairs.  Final  technical 
authority  for  assistance  awards  (grants 
or  cooperative  agreements)  resides  with 
the  USIA  grants  officer. 

Review  Criteria 

Technical  eligible  applications  will  be 
competitively  reviewed  according  to  the 
criteria  stated  below.  These  criteria  are 
not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

"1.  Program  planning  and  ability  to 
achieve  objectives:  Program  objectives 
should  be  stated  clearly  and  precisely 
and  should  refiect  the  applicant 
organization's  experience  administering 
Internet  projects  and  training  programs 
in  the  Russian  Federation.  Objectives 
should  respond  to  the  project  activities 
cited  in  this  announcement  and  should 
relate  to  the  current  state  of 
connectivity,  Internet  access,  and 
training  available  in  libraries, 
universities,  and  NGOs  in  Samara 
Oblast.  A  detailed  work  plan  should 
explain  step  by  step  how  objectives  will 
be  achieved  and  include  a  timetable  for 
completion  of  all  critical  technical  and 
programmatic  components  of  the 
project.  The  training  methodology  and 
curriculum  should  be  discussed  in 
detail.  Responsibilities  of  all  partners 
should  be  clearly  described. 

2.  Institutional  capacity:  Proposed 
personnel  and  organizational  resources 
must  be  adequate  and  appropriate  to 
implement  the  project.  The  narrative 
must  demonstrate  proven  ability  to 
handle  the  technical  and  programmatic 
requirements  of  the  project,  including  a 


knowledge  of  useful  Internet  resources 
in  English  and  Russian  in  business,  law, 
and  public  administration,  and  to 
effectively  coordinate  logistics  and 
project  components  with  diverse 
Russian  and  U.S.  public  and  private 
sector  organizations. 

3.  Organization's  track  record; 
Relevant  USIA  and  outside  assessments 
of  the  organization's  experience  with 
academic  exchange  and  training 
programs  and  Internet  projects  in 
Russia,  including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
grants  as  determined  by  USIA's  Office  of 
Contracts. 

4.  Multiplier  effect/impact:  Proposed 
programs  must  demonstrate  an  impact 
on  the  wider  community  through  the 
sharing  of  information  and  the 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Cost-effectiveness:  Overhead  and 
program  and  administrative  costs, 
including  required  equipment,  services, 
connectivity,  salaries,  and  honoraria, 
should  be  kept  as  low  as  possible.  All 
other  items  should  be  necessary  and 
appropriate.  Preference  will  be  given  to 
proposals  that  leverage  existing 
resources  in  Samara  Oblast,  maximize 
in-kind  contributions  and  cost-sharing 
through  other  U.S.  and/or  Russian 
public  and  private  sector  partners  as 
well  as  institutional  direct  funding 
contributions,  and  submit  an 
administrative  budget  that  is  less  than 
20%  of  the  grant  amount  requested  from 
the  USIA. 

6.  Support  of  diversity  and  pluralism: 
Proposals  should  demonstrate 
substantive  support  of  the  Bureau's 
policy  on  diversity  throughout  the 
program. 

7.  Program  evaluation:  USIA  is 
results-oriented.  Proposals  must  include 
a  plan  to  evaluate  the  project's  success, 
both  as  the  activities  unfold  at  each 
public  access  Internet  site  and  at  the 
end  of  the  project.  A  draft  survey 
questionnaire  plus  a  description  of  a 
methodology  to  be  used  to  link 
outcomes  to  original  project  objectives 
is  required.  USIA  recommends  that  the 
proposal  include  draft  questions  for 
focus  groups  for  staff  and  end-users  at 
the  public  access  Internet  sites. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 


right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  bv 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated;  August  7.  1998 
James  D.  Whitten. 

Acting  Associate  Director  for  Educational  and 
Cultural  Affairs 

|FR  Dor;.  98-21792  Filed  8-12-98;  8  45  am] 
BILUNG  CODE  B23(M)1-M 


UTAH  RECLAMATION  MITIGATION 
AND  CONSERVATION  COMMISSION 

Notice  of  Availability  of  the  Draft 
Environmental  Assessment  for  the 
Angler-Access  Mitigation  Program 
Strawberry  Aqueduct  and  Collection 
System,  Bonneville  Unit,  Central  Utah 
Project 

agency:  The  Utah  Reclamation 
Mitigation  and  Conservation 
Commission  (Mitigation  Commission). 
action:  Notice  of  availability  of  the  draft 
environmental  assessment. 

SUMMARY:  The  purpose  of  the  Proposed 
Action  is  to  complete  several  mitigation 
obligations  that  were  identified  as 
mitigation  for  the  construction  and 
operation  of  the  Bonneville  Unit  of  the 
Central  Utah  Project.  As  originally 
planned  in  1965.  construction  of  the 
Bonneville  Unit  was  estimated  to        _ 
inundate  approximately  40  miles  of 
stream  habitat  and  adversely  impact  an 
additional  240  miles  of  streams  bv 
altering  stream  fiovvs.  It  was  estimated 
that  73  percent  of  the  adult  trout  habitat 
on  impacted  streams  would  be  lest  as  a 
result  of  constructing  and  operating  the 
Strawberry  Aqueduct  and  Collection 
System  (SACS),  a  feature  of  the 
Bonneville  Unit.  To  mitigate  for  these 
impacts,  several  mitigation  obligations 
were  identified.  Although  the  emphasis 
of  this  Draft  Environmental  Assessment 
is  achieving  angler  access,  several  other 
mitigation  measures  are  addressed.  The 
mitigation  obligations  that  are  addressed 
by  the  Proposed  Action  are  as  follows: 
•  The  1988  Aquatic  Mitigation  Plan 
for  the  Bonneville  Unit  identified  the 
acquisition  of  51  miles  of  angler  access 
on  seven  impacted  streams  as  partial 
mitigation  for  the  construction  and 
operation  of  SACS.  App'-oximatelv 
42.25  of  the  51  miles  identified  for 
angler-access  acquisition  have  already 
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been  acquired.  Under  tlie  Proposed 
Action,  the  remaining  access  would  be 
acquired. 

•  The  1987  Wildlife  Mitigation  Plan 
for  the  Bonneville  Unit  identified 
measures  to  mitigate  for  impacts  on 
terrestrial  wildlife  from  the  c;onstruction 
and  operation  of  the  Bonneville  Unit  of 
the  Central  Utah  Project.  The  Wildlife 
Mitigation  Plan  identified  the 
acquisition  and  management  of  32.096 
acres  of  terrestrial  wildlife  habitat  as 
mitigation.  All  but  T88  acres  has 
previously  been  acquired,  primarily 
within  or  adjacent  to  the  angler-access 
corridors.  Under  the  Proposed  -Action. 
all  or  a  portion  of  the  remainmg  388 
acres  of  terrestrial  wildlife  would  be 
acquired,  hi  addition,  the  Proposed 
Action  would  establish  a  management 
direction  consistent  with  the  mitigation 
requirements. 

•  The  1987  Wetland  Mitigation  Plan 
for  the  Bonneville  Unit  identified 
measures  to  mitigate  for  impacts  on 
wetlands  from  the  c:onstruction  and 
operation  the  Bonneville  Unit.  .-Xn 
analysis  of  wetland  losses  showed  that 
the  construc:tion  of  [ordanelle  Dam  and 
Reservoir  and  associated  highway 
relocations  would  result  in  a  loss  of 
appro.ximatel)-  1,53  acres  of  emergent 
wetlands  consisting  of  both  open 
meadows  and  shrub  meadows.  The 
Wetland  Mitigation  Plan  for  the 
Boruu'viile  Unit  identifies,  among  other 
things,  protection  and  enhan(ement  of 
26.6  acres  of  wetlands  on  Currant  Creek. 
14.76  acres  on  the  middle  Strawberrv 
River,  and  8.5.1  acres  on  Rock  Creek, 
within  the  angler-access  corridors,  as 
partial  mitigation  for  these  impacts. 
Under  the  Proposed  Action,  additional 
wetland  ar:res  would  be  acquired  for 
this  purpose.  In  addition,  the 
management  direction  would  be 
established  to  ensure  wetland  areas  are 
managed  to  protect  and  enhance  their 
wetland  values. 

DATES:  Comments  are  most  useful  if 
received  by  September  8,  1998. 
FOR  FURTHER  INFORMATION:  Copies  oi  the 
the  Draft  Environmental  .Assessment  or 
Executive  Summarv  can  be  obtained  at 


the  address  and  telephone  number 
below:  Richard  Mingo.  Natural  Resourc:e 
.Specialist,  Utah  Reclamation  Mitigation 
and  Conservation  Commission,  102 
West  500  South,  Suite  315,  Salt  Lake 
Citv.  UT  84101-2328.  Telephone:  (801) 
524-3146. 

U.itni:  .^ugllst  6,  149K. 

.Michael  C.  VVeland, 

fr.veciif/vp  Dfretfor.  L'tah  Reclamation 
Mitigation  and  Consen-ation  (Commission 

|FK  Doc.  98-21771  Filed  8-12-98;  8:45  ami 
BILLING  CODE  4310-05-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans"  Advisory  Committee  on 
Rehabilitation,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(\'A)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Veterans' 
Advisory  Committee  on  Rehabilitation 
(VACOR).  authorized  by  38  U.S.C. 
Section  3121.  will  be  held  September 
23rd  through  25th.  1998.  The  meeting 
will  be  held  in  room  #730  at  VA  Central 
Office,  810  Vermont  Avenue  NW, 
Washington.  DC  20420.  The  purpose  of 
the  meeting  is  to  provide  the  Committee 
with  current  information  regarding  the 
reorganization  of  the  VA's  Health  and 
Benefits  Administrations,  determine 
liow  these  ser\ice-delivery  changes  may 
potentiallv  impact  on  the  rehabilitation 
of  disabled  veterans,  and  generate 
change  reconmiendations,  if  needed,  to 
ensure  the  effecti\'eness  of  the  VA's 
programs  of  veteran  rehabilitation,  hi 
addition,  the  committee  will  he 
informed  of  the  new  Vocational 
Rehabilitation  and  Counseling  (VRiS;Cl 
Qualitv  .Assurance  Program,  outside 
contracting  tor  rehabilitation  services, 
and  review  of  preliminarv  findings 
made  by  the  Commission  on 
Servicemembers  and  Veterans 
Transition  Assistance. 

The  September  23rd  meeting  will 
begin  at  9:00  a.m.  Prior  to  a  full 
discussion  of  the  VR&C  Quality 
Assurance  program,  the  VA's  Deputy 


Ethics  Official  will  assist  members  in 
completing  financial  disclosure  forms 
and  updating  prior  year  form 
submissions.  "The  afternoon  session  will 
focus  on  the  reorganization  of  service 
delivery  in  the  VA  Health  and  Benefits 
Administrations.  A  3:45  p.m. 
adjournment  time  is  anticipated. 

On  September  24th.  the  Committee 
will  reconvene  at  9:00  a.m.  and  hear  a 
presentation  from  the  Chairman  of  the 
Commission  on  Servicemembers  and 
Veterans  Assistance  Transition 
regarding  preliminary  Committee 
findings  relative  to  the  VA's  Vocational 
Rehabilitation  and  Counseling  program. 
Following  that  presentation, 
spokespersons  from  the  Vocational 
Rehabilitation  &  Counseling  program 
will  address  the  issues  of  outside 
contracting  for  rehabilitation  services 
and  current  program  activities  designed 
to  more  effectively  market  VR&C 
initiatives  and  successes  within  both  the 
VA  and  the  community  at  large.  A  3:45 
p.m.  adjournment  will  follow  a  review 
of  implications  for  future  program 
directions  based  on  information 
received.  The  September  25th  meeting 
will  begin  at  9:00  a.m.  and  will  focus  on 
general  Committee  findings,  the 
generation  of  specific  recommendations 
for  program  changes,  and  a  discussion 
of  future  meetings,  potential  meeting 
locations  and  future  agenda  topics. 
Adjournment  will  follow  at 
approximately  12:00  noon. 

All  meetings  will  be  open  to  the 
general  public.  Oral  statements  will  be 
received  by  the  general  pubfic  on 
September  25th  at  9:00  a.m. 

Anyone  having  questions  concerning 
the  meeting  may  contac;t  Frank  J. 
Donlan.  Counseling  Psychologist. 
Department  of  Veterans  Affairs,  at  (202) 
273-7436. 

Dated:  August  3.  1998. 

By  Dirpcti(jn  of  the  .Secretan,'. 
Heyward  Bannister, 
Committee  Management  Officer. 
[PR  Doc.  98-21698  Filed  8-12-98:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  242 
[DFARSCase97-D012] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Contractor 
Insurance/Pension  Reviews 

Correction 

In  rule  document  98-20187  beginning 
on  page  40374  in  the  issue  of 
Wednesday,  July  29,  1998,  make  the 
following  correction: 

242.7301     [Corrected] 

On  page  40374,  in  the  second  column, 
in  amendatory  instruction  2.,  in  the  first 
line,  "and"  should  read  "through". 

BILLING  CODE  1505-01-D 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52  ' 

[FRL-6131-6] 
RIN  2060-ZA02 

Promulgation  of  Federal 
Implementation  Plan  for  Arizona — 
Phoenix  PM-10  Moderate  Area; 
Disapproval  of  State  Implementation 
Plan  for  Arizona—  Phoenix  PM-10 
Moderate  Area 

Correction 

In  rule  document  98-20147  beginning 
on  page  41326,  in  the  issue  of  Monday, 


August  3,  1998,  make  the  following 
correction: 

Appendix  A  to  §  52. 1 28    [Corrected] 

1.  On  page  41355.  in  the  third 
column,  in  Table  1,  under  "TFV",  in  the 
first  line,  "<100"  should  read   '>100". 

2.  On  page  41356,  in  the  third 
column,  in  the  18th  line,  after  "this" 
insert  "Appendix". 

BILUNG  CODE  150S-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Inspector  General 

42  CFR  Part  1008 

RIN  0991 -AA85 

Medicare  and  State  Health  Care 
Programs:  Fraud  and  Abuse;  Issuance 
of  Advisory  Opinions  by  the  OIG 

Correction 

In  rule  document  98-18874, 
beginning  on  page  38311,  in  the  issue  of 
Thursday.  July  16,  1998,  make  the 
following  correction: 

§1008.39    [Corrected] 

On  page  38325,  in  the  third  column. 
the  section  heading  following 
amendatory  instruction  11  should  read 
§  1008.39  Additional  Information. 

BILLING  CODE  1505^1-D 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40186;  File  No.  SR-CBOE- 
98-20] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  and  Amendment  No.  1  Thereto 
Relating  to  RAES  Eligibility 
Requirements  for  OEX  and  DJX 
Options 

julv  9.  199H. 

Correction 

In  notice  document  98-18905 
beginning  on  page  38441  in  the  issue  of 
Thursday.  July  Ifi.  1998,  the  date  should 
read  as  set  forth  above, 

BILUNG  CODE  1505.01-D 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40187;  File  No.  SR-CHX- 
98-13] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
The  Chicago  Stock  Exchange,  Inc. 
Amending  the  Exchange's  Clearing  the 
Post  Policy  for  Cabinet  Securities 

!ui\  9.  1998 

Correction 

In  noti(.e  document  98-18906 
beginning  on  page  38442  in  the  issue  of 
Thursday.  July  16.  1998,  the  date  should 
read  as  set  forth  above. 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 
[Docket  No.  S-775] 
RINNo.  1218-AA65 

Safety  Standards  for  Steel  Erection 

AGENCY:  Occupational  Safety  and  Health 

.Administration  (OSHA).  U.S. 

Department  of  Labor. 

ACTION:  Proposed  rule;  Notice  of 

hearing. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  proposes 
to  revise  the  construction  industry 
safety  standards  addressing  steel 
erection.  The  intent  of  this  revision  is  to 
enhance  the  protections  provided  to 
workers  engaged  in  steel  erection  and  to 
update  and  strengthen  the  general 
provisions  that  address  steel  erection. 
This  proposal  contains  requirements  for 
hoisting  and  rigging,  structural  steel 
assembly,  beam  and  column 
connections,  joist  erection,  pre- 
engineered  metal  building  erection,  fall 
protection  and  training.  The  proposed 
requirements  address  significant 
hazards  in  the  steel  erection  industry. 
The  principal  hazards  addressed  by  this 
proposal  are  those  associated  with 
working  under  loads;  hoisting,  landing 
and  placing  decking:  column  stability: 
double  connections:  hoisting,  landing 
and  placing  steel  joists:  and  tails  to 
lower  levels.  Notice  is  also  given  of  an 
informal  public  hearing. 
DATES:  Written  comments  on  the 
proposed  rule  and  notices  of  intention 
to  appear  at  the  informal  public  hearing 
on  the  proposed  rule  must  be 
postmarked  by  November  12,  1998. 
Parties  who  request  more  than  10 
minutes  for  their  presentations  at  the 
informal  public  hearing  and  parties  who 
will  submit  documentary  evidence  at 
the  hearing  must  submit  the  full  text  of 
their  testimony  and  all  documentary 
evidence  postmarked  no  later  than 
November  17,  1998.  The  hearing  will 
take  place  in  Washington,  DC  and  is 
scheduled  to  begin  on  December  1, 
1998. 

ADDRESSES:  Comments  on  the  proposal 
are  to  be  submitted  in  quadruplicate  or 
1  original  (hardcopy)  and  1  disk  (5 'A  or 
3'/^)  in  WP  5.0,  5.1, '6.0,  6.1,  8.0  or  ASCII 
to:  the  Docket  Officer.  Docket  S-775. 
U.S.  Department  of  Labor.  Occupational 
Safety  and  Health  Administration, 
Room  N2625,  200  Constitution  Avenue, 
N.W..  Washington,  D.C.  20210.  (202) 
219-7894.  Written  comments  of  10 


pages  or  less  may  be  transmitted  by 
facsimile  (fax)  to  the  Docket  Office  at 
(202)  219-5046,  provided  an  original 
and  three  (3)  copies  are  sent  to  the 
Docket  Office  thereafter.  Comments  may 
be  submitted  electronically  by  e-mail  to 
steelerection@osha-no.osha.gov.  If  the  e- 
mail  contains  attached  electronic  files, 
the  files  must  be  in  WordPerfect  5.0,  5.1, 
6.0.  6.1,  8.0  or  ASCII.  When  submitting 
a  comment  by  e-mail,  please  include 
your  name  and  address. 

Any  information  not  contained  on  the 
disk  or  in  the  e-mail  (e.g..  studies, 
articles)  must  be  submitted  in 
quadruplicate.  Specific  comments  on 
the  collection  of  information 
requirements  may  also  be  submitted  to: 
.The  Office  of  Information  and 
Regulatory  .'\ffairs.  Attn:  OMB  Desk 
Officer  for  OSHA.  Office  of  Management 
and  Budget.  Room  10235.  Washington, 
DC  20503,  (202)  395-7316. 

Notices  of  intention  to  appear  at  the 
hearing,  and  testimony  and 
documentary  evidence  which  will  be 
introduced  into  the  hearing  record,  must 
be  submitted  in  quadruplicate  to:  the 
Docket  Officer,  Docket  S-775,  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
Room  N2625,  200  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20210,  (202) 
219-7894.  The  hearing  will  be  held  in 
Washington,  D.C,  beginning  December 
1,  1998  at  10:00  a.m.  in  the  Auditorium 
of  the  Frances  Perkins  Building,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W..  Washington,  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Offic:e  of  Information  and  Consumer 
Affairs,  OSHA.  U.S.  Department  of 
Labor,  Room  N3647,  200  Constitution 
Avenue,  N.W.,  Washington  D.C.  20210, 
(202) 219-8151. 

For  an  electronic  copy  of  this  Federal 
Register  notice,  contac:t  the  Labor  News 
Bulletin  Board,  (202)  219-4784  (callers 
must  pay  any  toll-call  charges.  300, 
1200,  2400,  9600  or  14,400  BAUD; 
Parity;  None;  Data  Bits  =  8;  Stop  Bit  = 
1.  Voice  phone  (202)  219-8831);  or 
OSHA's  Webpage  on  Internet  at  http:// 
www.osha.gov/  and  http://www.osha- 
slc.gov/.  For  news  releases,  fact  sheets, 
and  other  documents,  contact  OSHA 
FAX  at  (900)  555-3400  at  Si. 50  per 
minute. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Congress  amended  the  Contract  Work 
Hours  and  Safety  Standards  Act 
(CWHSA)  (40  U.'S.C.  327  et  seq.)  in  1969 
by  adding  a  new  Section  107  (40  U.S.C. 
333)  to  provide  employees  in  the 
construction  industry  with  a  safer  work 
environment  and  to  reduce  the 


frequency  and  severity  of  construction 
accidents  and  injuries.  The  amendment, 
commonly  known  as  the  Construction 
Safety  Act  (CSA)  [P.L.  91-54;  August  9, 
1969].  significantly  strengthened 
employee  protection  by  providing  for 
occupational  safety  and  health 
standards  for  employees  of  the  building 
trades  and  construction  industry  in 
Federal  and  Federally-financed  or 
Federally-assisted  construction  projects. 
Accordingly,  the  Secretary  of  Labor 
issued  Safety  and  Health  Regulations  for 
Construction  in  29  CFR  Part  1518  (36  FR 
7340,  April  17,  1971)  pursuant  to 
Section  107  of  the  Contract  Work  Hours 
and  Safety  Standards  Act. 

The  Occupational  Safety  and  Health 
Act  (the  Act)  (84  Stat.  1590;  29  U.S.C. 
651  et  seq.],  was  enacted  by  Congress  in 
1970  and  authorized  the  Secretary  of 
Labor  to  adopt  established  Federal 
standards  issued  under  other  statutes, 
including  the  CSA,  as  occupational 
safety  and  health  standards. 
Accordingly,  the  Secretary  of  Labor 
adopted  the  construction  standards 
which  had  been  issued  under  the  CSA, 
in  accordance  with  Section  6(a)  of  the 
Act  (36  FR  10466.  May  29.  1971).  The 
Safety  and  Health  Regulations  for 
Construction  were  redesignated  as  Part 
1926  of  29  CFR  later  in  1971  (36  FR 
25232.  December  30.  1971).  Subpart  R  of 
Part  1926,  currently  entitled  "Steel 
Erection,"  incorporating  §§  1926.750 
through  1926.752,  was  adopted  as  an 
OSHA  standard  during  this  process.  The 
requirements  in  the  existing  standard 
cover  flooring,  steel  assembly,  bolting, 
plumbing-up  and  related  operations.  In 
1974  a  revision  in  the  temporary 
flooring  requirement  was  made 
pursuant  to  a  rulemaking  conducted 
under  section  6(b)  of  the  Act  (39  FR 
24361). 

Since  that  time,  OSHA  has  received 
several  requests  for  clarification  of 
various  provisions,  including  those 
pertaining  to  fall  protection.  The 
Agency  began  drafting  a  proposed  rule 
to  revise  several  provisions  of  its  steel 
erection  standard  in  1984  and  on  several 
occasions  discussed  its  intention  with 
its  Advisory  Committee  on  Construction 
Safety  and  Health  (ACCSH).  During 
these  discussions,  the  fall  protection 
requirements  of  the  standard  often 
aroused  controversy.  The  discussions 
with  ACCSH  led  to  the  development  of 
several  draft  notices  requesting 
information  or  proposing  changes  to  the 
rule.  None  of  these  draft  notices  was 
published,  nor  was  public  comment 
sought,  except  through  the  proceedings 
of  the  Advisory  Committee. 

In  1986,  the  Agency  issued  a  Notice 
of  Proposed  Rulemaking  for  subpart  M 
(Fall  Protection)  and  announced  that  it 
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intended  the  proposed  rule  to  apply  to 
all  walking/working  surfaces  found  in 
construction,  alteration,  repair 
(including  painting  and  decorating),  and 
demolition  work,  except  for  five  specific 
areas.  Although  none  of  the  specific 
areas  pertained  to  steel  erection,  the 
Agency  noted  that  "Additional 
requirements  to  have  fall  protection  for 
connectors  and  for  workers  on  derrick 
and  erection  floors  during  steel  erection 
would  remain  in  subpart  R — Steel 
Erection." 

This  statement  led  to  confusion.  Many 
of  the  commenters  to  the  subpart  M 
rulemaking  noted  that  they  were  not 
sure  whether  subpart  M  or  subpart  R 
would  govern  their  activities.  In  one 
case,  two  sets  of  comments  were 
provided,  one  to  be  used  if  subpart  M 
applied  and  the  other  if  subpart  R 
applied.  In  the  face  of  this  uncertainty, 
the  Agency  decided  that  it  would 
regulate  the  fall  hazards  associated  with 
steel  erection  in  its  planned  revision  of 
subpart  R. 

OSHA  announced  its  intention  to 
regulate  the  hazards  associated  with 
steel  erection,  and  in  particular  the  fall 
hazards  associated  with  steel  erection, 
in  a  notice  published  in  the  Federal 
Register  on  Januarv  2fi,  1988  (53  PR 
2048).  In  that  notice  OSHA  stated  the 
following: 

The  rulemaking  record  developed  to  date 
indicates  that  the  Agencv  needs  more 
information  in  order  to  develop  a  revised 
standard  covering  fall  protection  for 
employees  engaged  in  steel  erection 
activities.  The  comments  received  to  date 
have  ctmvinced  the  Agency  to  cievelop  a 
separate  proposed  rule  which  will  provide 
comprehensive  coverage  for  fall  protection  in 
steel  erection.  (3.SHA  intends,  therefore,  that 
the  consolidation  and  revision  of  fall 
protection  provisions  in  subpart  M  do  not 
apply  to  steel  erection  and  that  the  current 
fall  protection  requirements  of  Part  1926 
continue  to  cover  steel  erection  until  the  steel 
erection  rulemaking  is  completed. 
Accordingly,  in  order  to  maintain  coverage 
under  existing  fall  protection  standards 
pending  completion  of  the  separate  steel 
erection  fall  protection  rulemaking.  OSHA 
plans  to  redesignate  existing  §§  1926.104, 
1926.105,  1926.107(b].  1926, 107(c), 
1926.107(f),  1926.500  (with  Appendix  A). 
1926.501.  and  1926.502  into  subpart  R  when 
the  Agency  issues  the  final  rule  for  the 
subpart  M  rulemaking. 

Since  that  time,  the  Agency  drafted 
several  documents  which  it  presented  to 
ACCSH  for  comment.  The  Agency  was 
also  petitioned  by  affected  parties  to 
institute  negotiated  rulemaking.  The 
first  request  for  negotiated  rulemaking 
was  submitted  to  the  Agency  in  1990.  At 
that  time,  it  appeared  the  Agency  would 
soon  publish  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  and. 


therefore,  the  request  was  denied. 
However,  affected  parties  once  again 
made  their  concerns  known,  and  the 
Agency  delayed  publication  of  the 
NPRM  while  it  made  a  further,  more 
comprehensive  study  of  the  concerns 
raised. 

OSHA  retained  an  independent 
consultant  to  review  the  fall  protection 
issues  raised  by  the  draft  revisions  to 
subpart  R.  to  render  an  independent 
opinion  on  how  to  resolve  the  issues, 
and  to  recommend  a  course  of  action.  In 
1991,  the  consultant  recommended  that 
OSHA  address  the  issue  of  fall 
protection  as  well  as  other  potential 
revisions  to  subpart  R  by  using  the 
negotiated  rulemaking  process  (Ex.  4- 
18A). 

Based  on  this  recommendation  and 
continued  requests  for  negotiated 
rulemaking  by  affected  stakeholders,  on 
December  29,"  1992,  OSHA  published  a 
Federal  Register  notice  of  intent  to 
establish  a  negotiated  rulemaking 
committee  [57  PR  61860).  The  notice 
requested  nominations  for  membership 
on  the  Committee  and  comments  on  the 
appropriateness  of  using  negotiated 
rulemaking  to  develop  a  steel  erection 
proposed  rule.  In  addition,  the  notice 
described  the  negotiated  rulemaking 
process  and  identified  some  key  issues 
for  negotiation. 

In  response  to  the  notice  of  intent, 
OSHA  received  more  than  22.5 
submissions,  including  more  than  60 
nominations  for  membership  on  the 
Committee  and  several  sets  of 
comments.  After  an  evaluation  of  the 
submissions,  it  was  apparent  that  an 
overwhelming  majority  of  commenters 
supported  this  action,  and  OSHA 
decided  to  go  forward  with  the 
negotiated  rulemaking  process.  The 
Agency  selected  the  members  of  the 
Committee  from  among  the 
nominations. 

On  May  11,  1994,  OSHA  announced 
that  it  had  established  the  Steel  Erection 
Negotiated  Rulemaking  Advisorv 
Committee  (SENRAC)  (59  PR  24389)  in 
accordance  with  the  Federal  Advisorv 
Committee  Act  (FACA)  (5  U.S.C.  App. 
I),  the  Negotiated  Rulemaking  Act  of 
1990  (NR.^)  (5  U.S.C.  561  et  seq.)  and 
section  7(b)  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act)  (29  U.S.C.  ' 
656  (b))  to  resolve  issues  associated  with 
the  development  of  a  Notice  of  Proposed 
Rulemaking  on  Steel  Erection. 
Appointees  to  the  Committee  included 
representatives  from  labor,  industry, 
public  interests  and  government 
agencies.  OSHA  was  a  member  of  the 
committee,  representing  the  Agency's 
interests. 


II.  Establishing  the  Steel  Erection 
Negotiated  Rulemaking  Advisorv 
Committee  (SENRAC) 

Negotiated  rulemaking  is  a  process  by 
which  a  proposed  rule  is  developed 
through  negotiation  of  differing 
viewpoints  by  a  committee  that  is 
intended  to  be  composed  of 
representatives  of  all  the  interests  that 
will  be  significantly  affected  by  the  rule. 
The  negotiated  rulemaking  process  is 
thus  fundamentally  different  from 
OSHA's  usual  development  process  for 
proposed  rules.  Negotiation  allows 
interested  parties  to  discuss  possible 
approaches  to  various  issues  rather  than 
the  Agency  asking  them  to  respond  to 
the  details  of  an  OSHA  draft  proposal. 
The  negotiation  process  involves  a 
mutual  education  of  the  parties  on  the 
reasons  for  different  positions  on  the 
issues  as  well  as  on  the  concerns  about 
the  practical  impact  of  various 
approaches. 

Each  committee  member  participates 
in  resoh  ing  the  interests  and  concerns 
of  other  members  instead  of  leaving  it 
up  to  OSHA  to  bridge  different  points  of 
view. 

.A  ke\  pruK  iple  of  negotiated 
rulemakuig  is  that  agreement  is  reached 
b\  consensus  of  all  the  interests.  The 
NR.-\  defines  consensus  as  unanimous 
concurrence  among  the  interests 
represented  on  a  negotiated  rulemaking 
committee,  unless  the  committee  itself 
unanimously  agrees  to  use  a  different 
definition  of  consensus. 

SENR.\C  was  formed  with  particular 
attention  to  obtaining  full  and  adequate 
representation  of  those  interests  that 
may  be  significantly  affected  bv  the 
proposed  rule.  Section  562  of  the  .\RA 
defines  the  term  "interest"  as  follows: 

"interest"  means,  with  respect  to  an  issue 
or  matter,  multiple  parties  which  have  a 
similar  point  of  view  or  which  are  likely  to 
be  affected  in  a  similar  manner. 

Particular  care  was  taken  to  identify 
any  unique  interests  which  were 
determined  to  be  significantly  affected 
by  the  proposed  rule  and  ensure  that 
they  were  fully  represented  on  the 
Committee. 

The  members  of  the  Committee  are: 
Richard  Adams — Army  Corps  of 
Engineers,  who  was  later  replaced  bv 
Donald  Pittinger:  William  \V.  Brown — 
Ben  Hur  Construction  Company:  Bart 
Chad  wick — Regional  Administrator. 
Region  VIII,  Occupational  Safety  and 
Health  Administration  (since  retired); 
James  E.  Cole — International 
Association  of  Bridge.  Structural  & 
Ornamental  Iron  Workers:  Stephen  D 
Cooper — Internationa;  Association  of 
Bridge.  Structural  &  Ornamental  Iron 
Workers;  Phillip  H.  Cordova— El  Paso 
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Crane  &  Rigging,  Inc.;  Perry  A.  Day — 
International  Brotherhood  of 
Boilermakers,  Iron  Ship  Builders, 
Blacksmiths,  Forgers  &  Helpers;  James 
R.  Hinson — I.  Hinson  Network,  Inc.:  Jim 
Lapping — Building  and  Construction 
Trades  Department  (AFL-CIO),  replaced 
by  Brad  Sant  and  later  replaced  by 
Sandy  Tillett;  Richard  King— Black  & 
V'eatch:  [ohn  R.  Molovich — United 
Steelvvorkers  of  America;  Carol 
Murkland — Gilbane  Building  Company; 
John  J.  Murphy — Williams  Enterprises 
of  Georgia,  Inc.;  Steven  L.  Rank — Holton 
&  Associates,  Ltd.;  Ray  Rooth— CAL/ 
OSHA;  Alan  Simmons — International 
Association  of  Bridge,  Structural  & 
Ornamental  Iron  Workers;  William  J. 
Smith — International  Union  of 
Operating  Engineers;  Ronald 
Stanevich — National  Institute  for 
Occupational  Safety  and  Health 
(MOSH)  later  replaced  by  Tim  Pizatella, 
Division  of  Safety  Research:  C.  Rockwell 
Turner — L.P.R.  Construction  Co.;  and 
Eric  Waterman — National  Erectors 
Association. 

SENR.^C  was  chaired  by  Philip  I. 
Harter.  Esq..  a  trained  facilitator.  The 
role  of  the  facilitator  was  to  apply 
proven  consensus  building  techniques 
to  the  OSHA  advisory  committee 
setting.  This  individual  was  not 
involved  with  the  substantive 
development  of  the  standard.  Rather, 
the  facilitator's  role  generallv  included: 

(1)  Chairing  the  meetings  of  the 
committee  in  an  impartial  manner; 

(2)  Impartially  assisting  the  members 
of  the  committee  in  conducting 
discussions  and  negotiations; 

(3)  Acting  as  disclosure  ofhcer  for 
committee  records  under  the  Freedom 
of  Information  Act  (FOIA):  and 

(4)  In  accordance  with  FACA's 
requirements,  keeping  minutes  of  all 
committee  meetings. 

SENRAC  consists  of  20  members. 
Although  these  members  represent 
particular  interests,  natural  coalitions 
formed  around  particular  issues,  and 
certain  members  were  identihed  as 
spokespersons  for  these  coalitions. 

Interested  parties  who  were  not 
selected  to  membership  on  the 
Committee  were  provided  an 
opportunity  to  contribute  to  the 
negotiated  rulemaking  effort  in  the 
following  ways: 

(1)  by  being  placed  on  the  Committee 
mailing  list  and  submitting  written 
comments  to  the  Committee  as 
appropriate: 

(2)  by  attending  the  Committee 
meetings,  which  were  open  to  the 
public,  caucusing  with  the  SENIL^C 
member  representing  his  or  her  interest 
on  the  Committee,  and  addressing  the 
Committee  (usuallv  allowed  at  the  end 


of  the  discussion  of  an  issue  or  the  end 
of  a  session,  as  time  permitted);  and/or 

(3)  by  participating  in  a  workgroup 
established  by  the  Committee. 

Informal  workgroups  were  established 
by  SENRAC  to  assist  the  Committee  in 
"staffing"  various  technical  matters 
(e.g.,  researching  or  preparing 
summaries  of  the  technical  literature  or 
commenting  on  particular  matters 
before  the  Committee)  to  facilitate 
Committee  deliberations.  They  also 
assisted  in  drafting  regulatory  text.  The 
workgroups  were  made  up  of  SENRAC 
members  and  other  parties  who  had 
expertise  or  a  particular  interest  in  the 
technical  matter(s)  being  studied. 

SENRAC  began  negotiations  in  mid- 
June,  1994,  and  has  met  11  times.  Initial 
meetings  dealt  with  procedural  matters, 
including  schedules,  agendas  and  the 
establishment  of  workgroups. 
Workgroups  addressed  major  issues, 
such  as  Scope,  Fall  Protection,  Joists, 
Slippery  Surfaces,  Pre-Engineered  Metal 
Buildings,  and  Cranes.  During 
subsequent  meetings,  the  foundations 
for  negotiations  were  established  and 
preliminary  resolutions  of  issues  were 
reac;hed.  Through  negotiations  at  full 
Committee  meetings  and  options 
developed  by  Committee  workgroups, 
the  Committee  reached  consensus  on  a 
proposed  revision  to  the  regulatory  text 
for  subpart  R.  This  preamble  addresses 
that  text,  which  is  the  basis  for  OSHA's 
proposed  rule. 

During  SENRAC  negotiations,  the 
Committee  addressed  some  difficult 
issues.  Particularlv  controversial  was 
the  relationship  between  the  fall 
protection  requirements  of  subpart  M 
(OSHA's  standard  for  Fall  Protection  in 
construction)  and  such  requirements  in 
the  steel  erection  context.  Subpart  M 
was  published  in  the  Federal  Register 
on  August  9,  1994  (59  FR  40672),  and 
became  effective  on  February  6,  1995. 
Initially,  that  standard  applied  to  steel 
erection  in  non-building  structures  such 
as  tanks,  towers  and  bridges  but  not  to 
steel  erection  in  buildings.  On  October 
7,  1994,  five  steel  erection  companies 
petitioned  OSHA  for  an  administrative 
stay  of  final  subpart  M  to  the  extent  that 
the  standard  applied  to  steel  erection 
activities.  The  companies  alleged  that 
they  had  not  received  fair  notice  that  the 
requirements  of  subpart  M  would  apply 
to  steel  erection  in  non-building 
structures  such  as  bridges,  tanks  and 
towers  and  that,  in  consequence,  they 
had  not  had  the  opportunity  to 
comment  on  the  issue.  Subsequently, 
OSHA  agreed  to  stay  subpart  M  as  it 
applied  to  such  activities  and 
announced  this  decision  to  SENRAC  on 
December  8,  1994.  The  Committee  was 
informed  that  the  Agency  had  decided 


to  consider  fall  protection  standards  for 
all  steel  erection  activities  in  the  subpart 
R  rulemaking  as  part  of  the  SENRAC 
process.  OSHA  also  indicated  that  it 
intends  to  address  any  aspects  of  steel 
erection  fall  protection  not  ultimately 
addressed  by  SENRAC  by  proposing  to 
include  them  under  subpart  M  or  in  a 
separate  regulation,  after  notice  and 
comment. 

On  January  26,  1995,  OSHA  issued  a 
notice  in  the  Federal  Register  (60  FR 
5131)  delaying  the  application  of 
subpart  M  to  non-building  steel  erection 
activities  until  August  6.  1995.  On 
August  2,  1995,  OSHA  published  a 
follow-up  notice  in  the  Federal  Register 
(60  FR  39254)  amending  subpart  M  to 
indicate  that  its  provisions  did  not  cover 
steel  erection,  and  that  requirements 
relating  to  fall  protection  for  employees 
performing  steel  erection  work  are 
included  in  §  1926.105  and  in  subpart  R. 
The  notice  also  stated  that,  until  such 
time  as  subparts  M  and  R  have  been 
revised,  the  Agency's  enforcement 
policy  on  fall  protection  during  steel 
erection  would  be  the  policy  outlined  in 
Deputy  Assistant  Secretary  James  R. 
Stanley's  July  10,  1995,  memorandum  to 
the  Office  of  Field  Programs.  "Fall 
Protection  in  Steel  Erection"  (Ex.  9— 
13F)(see  full  discussion  of  this  memo  in 
the  fall  protection  section  below).  The 
notice  also  noted  the  Agency's  intention 
to  conduct  a  supplemental  rulemaking 
in  the  near  future,  to  provide  an 
opportunity  for  public  comment  on  the 
extension  of  subpart  M  coverage  to  any 
steel  erection  activity  that  subpart  R 
does  not  address. 

OSHA  believes  that  the  proposed 
subpart  R  will  help  to  reduce  the 
significant  risk  of  death  and  serious 
injury  that  has  continued  to  confront 
workers  engaged  in  steel  erection 
activities.  In  addition,  the  clarified  and 
revised  language  of  the  proposal  will 
help  employers  and  employees 
understand  the  requirements  of  the  steel 
erection  standard  and  will  improve 
worker  safety  by  clarifying  and 
consolidating  current  requirements  into 
a  single  set  of  provisions  that  will  be 
easier  for  employers  to  understand. 
OSHA  is  also  proposing  changes  and 
additions  to  the  current  rules  to  provide 
more  protective  requirements  and  to 
close  gaps  in  the  current  rule's  coverage 
of  steel  erection  hazards.  These 
proposed  revisions  have  been  achieved 
through  the  SENRAC  negotiations,  with 
active  participation  from  workgroup 
members  such  as  the  Steel  Joist  Institute 
(SJI),  American  Institute  for  Steel 
Construction  (AISC),  Steel  Erectors 
Association  of  America  (SEAA). 
American  Iron  and  Steel  Institute  (AISI), 
Metal  Building  Manufacturers 
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Association  (MBMA),  Steel  Deck 
Institute  (SDI),  National  Association  of 
Miscellaneous,  Ornamental  and 
Architectural  Products  Contractors 
(NAMOA),  the  Institute  of  the 
Ironworking  Industry  (III),  the 
Ironworkers  Employers  Associations  of 
Washington,  D.C.  and  Western 
Pennsylvania  (IWEA),  and  the  Allied 
Building  Metal  Industries.  These 
organizations,  although  not  members  of 
the  Committee,  were  able  to  contribute 
significantly  to  the  negotiations  through 
recommendations  they  made  at  various 
full  Committee  and  workgroup 
meetings.  This  proposal  has  also  been 
reviewed  by  OSHA's  Advisory 
Committee  on  Construction  Safetv  and 
Health  (ACCSH).  ACCSH  was  kept 
informed  of  SENRAC's  progress 
throughout  the  negotiated  rulemaking 
process  and  was  given  copies  of  the 
draft  consensus  regulatory  text  (Exs.  9- 
147,  9-148). 

In  summary,  the  SENRAC  Committee 
was  established  by  OSHA  to  negotiate  a 
draft  revision  of  the  steel  erection 
standard  to  serve  as  the  basis  for  a 
proposed  rule.  The  Committee  and  its 
workgroups  met  over  an  18-month 
period  and  recommended  a  consensus 
document  to  OSHA.  OSHA  believes  that 
the  consensus  document  reflects  the 
concerted  effort  of  the  entire  steel 
erection  community — steel  erectors 
(both  union  and  non-union);  employee 
representatives;  steel  fabricators;  major 
producers  of  domestic  steel: 
manufacturers  of  steel  joists,  steel  deck, 
steel  coatings,  pre-engineered  metal 
buildings  and  safety  equipment; 
insurance  interests;  safety  consultants: 
and  construction  safety  associations — to 
develop  a  comprehensive,  workable  and 
enforceable  proposed  standard  for  the 
safe  erection  of  steel.  In  accordance  with 
the  Negotiated  Rulemaking  Act  of  1990 
and  the  Department  of  Labor's 
Negotiated  Rulemaking  Policy  (57  FR 
61925),  the  draft  regulatory  text  and 
accompanying  rationale  presented  to 
OSHA  by  the  SENRAC  Committee 
constitute  the  basis  for  this  proposed 
rule. 

In  this  Notice  of  Proposed 
Rulemaking  (NPRM),  OSHA  provides 
notice  to  all  affected  employers  and 
employees  of  these  proposed  revisions 
to  subpart  R,  which  the  Agency  believes 
are  necessary  to  protect  employees. 
OSHA  believes  the  clarified  language  of 
the  proposal  will  help  employers  to 
protect  their  employees  more  effectively 
and  to  comply  more  readily. 

III.  Pertinent  Legal  Authority 

The  purpose  of  the  Occupational 
Safety  and  Health  Act,  29  U.S.C.  §§651 
et  seq.  ("the  Act"),  is  "to  assure  so  far 


as  possible  every  working  man  and 
woman  in  the  Nation  safe  and  healthful 
working  conditions  and  to  preser\'e  our 
human  resources."  29  U.S.C.  §  651(b). 
To  achieve  this  goal.  Congress 
authorized  the  Secretary  of  Labor  to 
promulgate  and  enforce  occupational 
safety  and  health  standards  (see  29 
U.S.C.  §§  655(a)  (authorizing  summary 
adoption  of  existing  consensus  and 
federal  standards  within  two  years  of 
Act's  enactment),  655(b)  (authorizing 
promulgation  of  standards  pursuant  to 
notice  and  comment),  654(b)  (requiring 
employers  to  comply  with  OSHA 
standards)). 

A  safety  or  health  standard  is  a 
standard  "which  requires  conditions,  or 
the  adoption  or  use  of  one  or  more 
practices,  means,  methods,  operations, 
or  processes,  reasonably  necessarv  or 
appropriate  to  provide  safe  or  healthful 
employment"  (29  U.S.C.  §652(8)). 

A  standard  is  reasonably  necessary  or 
appropriate  within  the  meaning  of 
Section  652(8)  if  it  substantially  reduces 
or  eliminates  significant  risk,  and  is 
economically  feasible,  technologically 
feasible,  and  cost  effective,  and  is 
consistent  with  prior  Agency  action  or 
is  a  justified  departure,  is  supported  bv 
substantial  evidence,  and  is  better  able 
to  effectuate  the  Act's  purposes  than  any 
national  consensus  standard  it 
supersedes.  See  58  FR  16612—16616 
(March  30,  1993). 

OSHA  has  generally  considered,  at 
minimum,  a  fatality  risk  of  1/1000  over 
a  45-year  working  lifetime  to  be  a 
significant  health  risk.  See  the  Benzene 
decision  Industrial  Union  Dep't  v. 
Americon  Petroleum  Institute.  448  U.S. 
607,  646  (1980);  the  Asbestos  decision 
Building  and  Constr.  Trades  Dep't.  AFL- 
CIOw  Brock.  838  F"",2d  1258.  1265  (D.C. 
Cir.  1988):  the  Formaldehyde  decision 
International  Union.  UAlVv. 
Pendergrass.  878  F.2d  389,  392  (D.C. 
Cir.  1989). 

A  standard  is  technologically  feasible 
if  the  protective  measures  it  requires 
already  exist,  can  be  brought  into 
existence  with  available  technology,  or 
can  be  created  with  technology  that  can 
reasonably  be  expected  to  be  developed. 
American  Textile  Mfrs.  Institute  v. 
OSHA.  452  U.S.  490,  513 
(1981)("Ar.Vfr'):  AISIv.  OSHA.  939 
F.2d  975,  980  (D.C.  Cir.  1991)("/\/Sf '). 

A  standard  is  economically  feasible  if 
industry  can  absorb  or  pass  on  the  costs 
of  compliance  without  threatening  its 
long  term  profitability  or  competitive 
structure.  See  ATMI.  452  U.S.  at  530  n. 
55:  AISI,  939  F.2d  at  980.  A  standard  is 
cost  effective  if  the  protective  measures 
it  requires  are  the  least  co.stly  of  the 
available  alternatives  that  achieve  the 
same  level  of  protection.  ATMI,  453  U.S. 


at  514  n.  32:  International  Union.  UAW 
v.  OSHA.  37  F.3d  665.  668  (D.C.  Cir. 
1994)  [-LOTOIir-]. 

Section  6(b)(7)  authorizes  OSHA  to 
include  among  a  standard's 
requirements  labeling,  monitoring, 
medical  testing  and  other  information 
gathering  and  transmittal  provisions.  29 
U.S.C.  §655(b)(7). 

All  standards  must  be  highly 
protective.  See  58  FR  at  16614-16615: 
LOTOIII.  37  F.3d  at  669  Finally, 
whenever  practical,  standards  shall  "be 
expressed  in  terms  of  objective  criteria 
and  of  the  performance  desired   "  Id 

IV.  Hazards  in  Steel  Erection 

Accident.s"  during  steel  erection 
continue  to  cause  injuries  and  fatalities 
at  construction  sites.  Based  on  a  review 
of  compliance  problems  and  public 
comments  over  the  past  several  vears. 
OSHA  believes  that  the  current 
standard,  which  has  been  in  place  with 
little  change  for  25  years,  needs  a 
complete  revision  to  provide  greater 
protection  and  eliminate  ambiguity  and 
confusion.  OSHA  believes  that 
reorganizing  the  standard's 
requirements  into  a  more  logical 
sequence  and  providing  more  effective 
protection  will  help  employers  to 
understand  better  how  to  protect  their 
employees  from  the  hazards  associated 
with  steel  erection  and  will  thus  reduce 
the  incidence  of  injuries  and  fatalities  in 
this  workforce. 

OSHA  tracks  fatalities  through  its 
Integrated  Management  Information 
System  (IMIS).  which  captures  a  large 
percentage  of  the  fatalities  in  the  steel 
erection  industry:  however,  detailed 
information  on  the  conditions  that  give 
rise  to  steel  erection  accidents  is  less 
readily  available.  The  best  available  data 
are  derived  from  .\IOSH  and  industry 
studies  and  from  the  Bureau  of  Labor 
Statistics  (BLS)  (Ex.  9-39).  During 
SENRiAC  negotiations,  OSHA  staff  and  a 
Committee  statistical  workgroup 
analvzed  accident  information  derived 
froniOSHA's-lMIS  system  (Exs.  9-14A 
and  9-42).  Of  the  data  reviewed,  the 
IMIS  fatality/catastrophe  reports 
provided  the  richest  source  of  accident 
descriptions.  However,  it  was  frequently 
difficult  for  OSHA  and  the  Committee  to 
determine  several  critical  elements, 
such  as  the  precise  activity  being 
undertaken  at  the  time  of  the  accident, 
whether  the  victim  was  a  trained 
ironworker,  or  the  type  of  structure 
under  construction  or  repair. 

Nevertheless,  OSHA  believes  that  the 
IMIS  reports,  combined  with  the 
collective  experience  of  the  members  of 
the  SENR.AC  workgroup   provide  a  solid 
basis  for  identifying  the  types  of  hazards 
that  result  in  accidents  during  steel 
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erection.  An  analysis  of  OSHA  fatality/ 
catastrophe  data  was  performed  bv  the 
SENILAC  Statistical  VVorkgroup  which 
analyzed  an  eleven-year  period  (January 
1984  through  November  1994)  and 
determined  that  ,323  fatal  accidents 
involved  factors  that  are  addressed  both 
by  OSHA's  current  and  proposed  steel 
erection  standards  [Ex.  9-42, 
Attachment  C].  After  categorizing  the 
accidents  according  to  primary 
contributing  factors,  the  SENRAC 
workgroup  concluded  that  the  leading 
initial  cause  of  accidents  was  slips  (23.8 
percent).  The  next  highest  categories 
were  unknown  (17.3  pertient)  and 
collapse  (15.8  percent).  Categorizing  the 
accidents  in  the  IMIS  database  bv  the 
immediate  (final)  cause  of  death,  the 
SEN'R.\C  analysis  reveals  that  284  of  the 
323  fatalities  (87.9  percent)  involved 
falls  from  various  heights  where  fall 
protection  was  either  not  provided  or 
not  used.  Categorized  by  activitv. 
decking  was  associated  with  the  most 
fatalities  (22.9  percent),  followed  bv 
connecting  (17.0  percent)  and  bolting 
(11..T  percent).  An  OSH.\  staff 
evaluation  of  these  reports  for  an  eight 
year  period  (January  1984  through 
December  1990)  revealed  that  fatalities 
associated  with  various  types  of 
accidents  were  caused  by  the  following 
factors: 

•  Collapses  nhilf  landing  or  placing 
a  load — most  were  the  result  of  placing 
loads  on  unsecured  or  unbridged  joists. 

•  Collapst!S  while  connecting  joists  or 
trusses — most  were  the  result  of 
prematurely  disconnecting  the  crane 
before  the  piece  was  secure. 

•  Workers  struck  by  objects  during 
miscellaneous  activities — most  were  the 
result  of  walking  or  working  under  a 
load. 

•  Workers  struck  by  objects  and  then 
falling — most  were  the  result  of  being 
struck  while  landing  a  load  or  making 

a  connet;tion,  by  a  tool  slipping,  or  bv 
a  piece  of  dec:king  being  blown  off  a  pile 
when  fall  protection  was  not  provided 
or  used. 

•  Improper  use  or  failure  of  fall 
protection — most  were  the  result  of 
employee  failure  to  use  available  fall 
protection  systems  even  though  the 
worker  was  wearing  a  belt  (and  in  some 
cases  lifelines  were  rigged). 

•  Unsecured  or  unstable  decking — 
most  were  the  result  of  stepping  onto  or 
working  on  unsecured  decking  that 
slipped  out  of  place  when  fall 
protection  was  not  provided  or  used. 

•  Other  falls  during  decking 
activities — most  were  the  result  of 
stepping  off  the  metal  decking  onto 
insulation  (and  then  falling  to  the 
ground)  during  roofing  operations 


where  fall  protection  was  not  provided 
or  used. 

•  Plumbing,  bolting,  welding  and 
cutting — most  were  the  result  of  the 
worker  not  being  tied  off  while  at  the 
work  station  (whether  or  not  fall 
protection  was  provided). 

•  Walking/standing  on  the  beam/joist 
(i.e..  moving  point-to-point) — most  were 
slips  or  falls  where  fall  protection  was 
not  provided  or  used. 

Based  upon  these  analyses,  OSHA  has 
preliminarily  determined  that  the 
SENFL-\C  recommendations  would, 
taken  together,  generally  address  those 
situations  that  have  caused  a  significant 
number  of  ironworker  catastrophes  and 
fatalities  in  the  past. 

For  the  time  period  examined,  the 
fatality/catastrophe  reports  described 
accidents  that  involved  at  least  one 
fatality  or  5  hospitalizations.  (In  April, 
1994,  the  reporting  criterion  was 
changed  to  1  fatality  or  3 
hospitalizations  (59  PR  15594).)  These 
reports  do  not  cover  the  entire  universe 
of  steel  erection  accidents;  for  example, 
an  individual  accident  that  did  not 
result  in  a  fatality  would  not  be  reported 
in  the  IMIS  reports.  Nonetheless,  the 
IMIS  data  enabled  OSHA  to  broadly 
characterize  the  fatality  data  in  a  way 
that  permitted  the  estimation  of  baseline 
risk  for  specific  types  of  steel  erection 
hazards. 

For  its  assessment  of  baseline  risk  in 
steel  erection,  OSHA  used  fatality  data 
from  the  Bureau  of  Labor  Statistics' 
(BLS)  Census  of  Fatal  Occupational 
Injuries  and  distributed  the  data 
according  to  the  committee's 
categorization  of  the  OSHA  IMIS 
accident  data.  BLS  reports  that  over  the 
period  1982-1993,  structural  metal 
workers  experienced  an  average  of  40 
fatalities  per  year.  OSHA  determined 
that,  ot  these  fatalities,  approximately 
28  deaths  per  year  were  caused  by 
factors  that  are  addressed  bv  the 
proposed  standard  (see  the  preliminary 
economic  analysis.  Chapter  III. 
summarized  below  in  Section  VII). 
Furthermore,  results  from  the  1992  BLS 
injury  survey  identify  1,836  lost- 
workday  injuries  (1,164  "struck-by" 
injuries  and  672  "falls  to  lower  levels") 
whose  circumstances  would  be 
addressed  by  provisions  in  the  proposed 
standard.  With  an  estimated  workforce 
of  38,980  iron  workers  in  construction 
([BLS,  Occupational  Employment 
Statistics  Survey.  1993];  see  the 
preliminary  economic  analysis),  OSH.A. 
concludes  that  these  baseline  fatality 
and  injury  levels  are  high  and  clearly 
pose  a  significant  risk  to  these  workers 
that  justifies  Agency  action.  Therefore, 
OSHA  has  undertaken  this  negotiated 
rulemaking  to  reduce  these  significant 


risk  levels,  OSHA  preliminarily 
concludes  that  the  proposed  standard 
will  substantially  reduce  this  significant 
risk. 

Even  though  detailed  data  targeted 
exclusively  at  steel  erection  accidents 
are  not  available,  steel  erection  is 
known  to  have  a  high  rate  of  serious 
accidents.  Available  sources  of 
information  on  steel  erection  injuries 
arid  fatalities  include  a  draft  report  on 
fatal  work-related  falls  in  structural  steel 
erection  (Ex.  9-13E):  a  draft  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  document  entitled 
"Structural  Steel  Erection:  Falls"  (Ex.  9- 
15);  the  report  of  the  SENRAC  Statistical 
VVorkgroup  (Exs.  9-42  and  9-49);  a 
comparison  of  non-union  and  union 
contractor  construction  fatalities  (Ex.  9- 
85);  and  a  report  on  fatalities  in  the 
construction  industry  in  the  United 
States,  1992  and  1993.  bv  the  Center  to 
Protect  Workers'  Rights  (Ex.  9-119).  The 
Committee  urged  OSHA  to  use 
improved  technology  to  collect  more 
detailed  steel  erection  fatality 
inspection  data.  OSHA  agrees  with 
SENRAC  on  this  issue,  because  an 
improved  fatality  data  base  will  permit 
a  more  in-depth  analysis  of  construction 
fatalities  and  provide  information  not 
available  at  the  time  of  the  negotiations 
on  the  most  hazardous  types  of 
construction  and  construction  activities 
by  occupation.  In  response,  OSHA  has 
developed  and  implemented  an 
enhanced  coding  system  which  must  be 
used  by  OSHA  compliance  officers 
when  recording  construction  fatality 
investigations  for  entry  into  the 
Agency's  IMIS.  This  system  was 
implemented  nationally  on  January  1, 
1997.  The  data  OSHA  is  now  recording 
when  making  fatality  investigations  will 
provide  a  rich  source  of  detailed 
information  indicating  how  and  where 
construction  fatalities  occur. 

Three  years  after  the  rule  becomes 
final,  OSHA  will  use  the  improved 
fatality  data  to  evaluate  the  rule's 
effectiveness.  Based  upon  this 
evaluation,  a  determination  will  be 
made  as  to  whether  modifications  to  the 
standard  are  necessary  (see  Ex.  9-130). 

The  following  examples  from  OSHA's 
IMIS  reports  of  accident  investigations 
illustrate  the  types  of  accidents  that 
occur  in  steel  erection  (Ex.  9-157): 

1.  April  25,  1990:  1  Fatality  and  3 
injuries.  Four  employees  were  sitting  on 
steel  roof  beams.  Two  employees  were 
bolting  beams  to  columns  and  the  other 
two  employees  were  sitting  on  the 
beams  connecting  roof  purlins.  A  gust  of 
wind  caused  the  columns  to  topple  in 
a  domino  fashion.  One  of  the  employees 
connecting  roof  purlins  fell  25  feet  to 
his  death  and  the  other  three  employees 
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fell  and  were  hospitalized.  OSHA 
believes  that  compliance  with  the 
anchor  bolt  requirements  of  proposed 
§  1926.755(a)  could  have  prevented  this 
accident  by  requiring  that  all  columns 
be  anchored  by  a  minimum  of  four 
anchor  bolts  and  that  unstable  columns 
be  guyed  or  braced  where  deemed 
necessary  by  a  competent  person. 

2.  July  23,  1984:  Fatality.  An 
employee  was  welding  roof  decking 
adjacent  to  an  unguarded  staircase 
opening.  The  employee  fell  through  the 
opening  57  feet  to  the  sub-level  and 
died  of  multiple  injuries.  OSHA 
believes  that  compliance  with  proposed 
§  1926.754(e)(2)  could  have  prevented 
this  accident  by  requiring  proper 
procedures  for  cutting  and  covering 
floor  and  roof  openings. 

3.  October  5,  1988:  Fatality.  While 
walking  atop  structural  steel  checking 
joints  and  bolts,  an  employee  slipped  or 
misjudged  his  footing  and  fell 
approximately  20  feet  to  the  concrete 
floor  below,  resulting  in  his  death. 
OSHA  believes  that  compliance  with 
the  fall  protection  requirements  of 
proposed  §  1926.760(a)(1)  could  have 
prevented  the  accident  by  ensuring  that 
the  employee  was  properly  protected 
from  fall  hazards. 

4.  July  24,  1987:  Fatality.  While 
bolting-up,  an  employee's  foot  slipped, 
causing  him  to  fall  nearly  24  feet  head 
first  to  the  concrete  below.  OSHA 
believes  that  compliance  with  the  fail 
protection  requirements  of  proposed 

§  1926.760(a)(1)  could  have  prevented 
the  accident  by  ensuring  that  the 
employee  was  properly  protected  from 
fall  hazards. 

OSHA  believes  that  in  this  case  and 
the  case  before,  compliance  with  the 
proposed  fall  protection  requirements  in 
§  1926.760(a)(1)  could  have  prevented 
these  fatalities  by  requiring  that 
employees  on  a  walking/working 
surface  with  an  unprotected  side  or  edge 
more  than  15  feet  above  a  lower  level  be 
protected  from  fall  hazards. 

5.  November  12,  1987:  Fatality.  An 
employee  was  connecting  X-bracing  at 
the  end  of  a  bar  joist.  The  joist  was  40 
feet  long  and  welded  at  one  end.  The 
employee  was  sitting  on  the  joist 
connecting  the  X-bracing  when  the  joist 
slipped.  The  employee  rode  the  joist 
down  25  feet  and  died  of  massive  head 
injuries.  OSHA  believes  that  compliance 
with  existing  §  1926.751(c)(3)  or  the 
clarified  and  more  comprehensive 
provisions  of  proposed  §  1926.757,  the 
open  web  steel  joist  section,  and  more 
specifically  with  paragraph  (d)(1).  could 
have  prevented  the  accident  by  ensuring 
that  specific  erection  bridging 
requirements  were  met  before  the 
hoisting  cable  was  released  from  a  joist. 


6.  April  2,  1987:  1  Fatality,  1 
hospitalized  injury.  Two  employees  had 
unloaded  2  bundles  of  metal  decking.  2 
bundles  of  bridging  and  2  bundles  of 
roof  frames  onto  6  open  web  steel  joists 
25  feet  above  ground  level.  The  joists 
were  at  5V2  foot  centers  and  welded  on 
the  end  to  the  "I"  beam.  The  employees 
had  just  unhooked  the  second  bundle  of 
frames  when  the  joist  rolled,  causing  the 
employees  to  fall.  All  six  joists  broke 
from  the  welds  and  collapsed,  landing 
on  the  employee.  OSHA  believes  that 
this  accident  also  could  have  been 
prevented  by  compliance  with  the 
proposed  open  web  steel  joist  section  of 
the  proposed  standard.  Specifically,  the 
proposed  provisions  of  §  1926.757(e) 
provide  criteria  to  be  met  before  landing 
loads  on  joists.  The  requirements  of 
current  subpart  R  are  not  as  complete  or 
comprehensive  in  this  regard. 

OSHA  believes  that  the  proposed 
provisions  will  enhance  employee 
protections  by  adding  new  requirements 
to  close  gaps  in  current  coverage, 
strengthening  many  of  the  existing 
requirements,  and  promoting 
compliance  by  clarifying  and 
consolidating  current  requirements.  For 
further  discussion  of  accident  rates  and 
significant  risk,  see  Section  VII, 
Preliminary  Economic  Analysis. 

Based  on  the  available  information 
referenced  in  OSHA's  preliminary 
economic  analysis  and  other  record 
evidence.  OSHA  finds  that  structural 
metal  workers  are  faced  with  a 
significant  risk  of  serious  injury  or  death 
that  can  be  reduced  substantially  by  the 
revisions  contained  in  this  proposal. 
The  Agency  has  estimated  that,  each 
year,  approximately  38,980  workers  in 
the  United  States  suffer  1.836  serious 
(;.e..  lost-workdav)  steel  erection 
injuries.  In  addition,  an  estimated  28 
steel  erection  workers  die  every  year 
because  of  preventable  hazardous 
workplace  conditions.  "OSHA's  analysis 
has  estimated  that,  of  the  28  annual 
steel  erection  fatalities.  26  (93  percent) 
will  be  averted  by  compliance  with  the 
proposed  standard.  Additionally,  of  the 
1,836  lost-workday  steel  erection 
injuries  occurring  annually,  OSHA's 
analysis  estimates  that  1.151  (63 
percent)  will  be  averted  by  compliance 
with  the  proposed  standard.  Therefore. 
OSHA  preliminarily  finds  it  both 
necessary  and  appropriate  to  proceed 
with  rulemaking  for  steel  erection 
activities. 

V.  Summary  and  Explanation  of  the 
Proposed  Standard 

The  following  discussion  summarizes 
and  explains  each  provision  in  the 
proposal  and  the  substantive  changes 
proposed  to  be  made  to  the  provisions 


of  OSHA's  existing  steel  erection 
standard. 

Section  1926.750     Scope  and 
application 

The  existing  standard  does  not 
contain  a  scope  and  application  section. 
OSHA  is  proposing  to  add  this  new- 
section  to  clarif\-  that  the  standard 
would  apply  to  employers  engaged  in 
the  erection,  alteration  and/or  repair  of 
steel  in  single  and  multi-ston.-  buildings, 
bridges  and  other  structures  where  steel 
erection  occurs  as  well  as  to  identif\ 
some  of  the  specific  activities  that  mav 
be  included  in  steel  erection. 

Paragraph  lal  Scope.  This  proposed 
paragraph  states  the  purpose  of  the 
subpart,  which  is  to  protect  emplovees 
from  the  hazards  associated  with  steel 
erection  in  the  construction,  alteration 
and/or  repair  of  single  and  multi-storv 
buildings,  bridges,  and  other  structures 
where  steel  erection  occurs.  The  fact 
that  the  existing  standard  does  not 
clearly  address  scope  has  caused  much 
debate  in  the  past  over  what  structures 
are  covered  by  subpart  R.  This 
paragraph  would  also  clarif\'  that 
subpart  R  does  not  apply  to  electrical 
transmission  towers,  communication 
and  broadcast  towers,  or  tanks.  These 
structures  are  covered  by  provisions  m 
other  subparts  of  Part  1926 

Paragraph  Ibl  .Application   In  this 
paragraph.  OSH.^  lists  the  steel  erection 
activities  that  may  be  covered  by 
subpart  R. 

When  SENR.-\C  began  negotiations  on 
subpart  R.  the  scope  and  application  of 
subpart  R  was  anticipated  to  be  a  major 
issue  for  deliberation   .'\t  the  first 
meeting,  the  Committee  formed  a 
workgroup  to  determine  what  the 
proposed  scope  of  subpart  R  should  be. 
The  Committee  wanted  to  state  clearly 
that  this  proposed  steel  erection 
standard  would  apply  to  more  than 
multi-story  buildings.  The  workgroup 
recommended,  and  the  Committee 
agreed,  that  steel  erection  activities 
should  include  hoisting,  connecting, 
welding,  bolting,  and  rigging  structural 
steel,  steel  joists  and  metal  buildings. 
The  Committee  also  decided  that  steel 
erection  activities  should  include  the 
installation  of  metal  deck,  siding 
systems,  miscellaneous  metals, 
ornamental  iron  and  similar  materials  as 
well  as  moving  point-to-point  while 
performing  these  activities.  OSHA  is 
proposing  to  include  these  activities 
among  those  considered  to  be  steel 
erection  activities,  as  recommended  by 
the  Committee. 

In  an  attempt  to  clarify-  what 
structures  and  activities  could  be 
considered  steel  erection,  the  scope  and 
application  paragraph  includes  an 
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extensive  list  of  structures  and  activities 
as  developed  by  SENRAC  (see  notes  to 
paragraphs  (a)  and  (b)  of  proposed 
§  1926.750).  The  notes  are  an  attempt  to 
ensure  that  employers  performing  the 
listed  activities  will  be  aware  that  they 
c:ould  potentially  be  covered  by  the 
proposed  steel  erection  standard. 
SENRAC  intended  the  notes  to 
enhance  compliance  by  listing 
structures  where  steel  erection  could 
occur  since  many  of  the  structures  listed 
do  not  alwavs  involve  steel  erection. 
Likewise,  the  steel  erection  activities 
listed  include  examples  of  construction 
activities  that  are  sometimes  involved  in 
Steel  erection  but  may  not  alwavs  be 
conducted  by  the  steel  erector.  Siinplv 
because  an  emplovee  is  working  on  a 
listed  structure  or  is  performing  a  listed 
activity  does  not  necessarily  mean  that 
the  employee  is  engaged  in  steel 
erection.  Thus,  there  is  no  presumption 
that  every  listed  item  constitutes  a  steel 
erection  activity  or  operation.  To 
determine  whether  a  given  activitv  on  a 
particular  structure  does  indeed 
constitute  steel  erection,  the  employer 
first  must  determine  that  steel  erection 
is  actually  being  performed  and  that  the 
activities  being  performed  are  covered 
by  this  subpart.  This  determination 
would  be  based  on  the  following 
criteria:  (1)  Whether  the  work  falls 
within  the  definition  of  steel  erection 
found  in  proposed  §  1926.751;  and  (2) 
Whether  the  structure  being  erected  and 
the  activities  being  performed  fall 
within  the  scope  and  application 
paragraphs  found  in  proposed 
§  1926.750.  In  other  words,  in  order  to 
be  covered  by  subpart  R,  as  proposed, 
work  would  have  to  fit  within  the 
definition  of  steel  erection,  the  scope  of 
the  proposed  standard,  and  the 
application  of  the  proposed  standard. 
The  Conmiittee  discussed  at  length 
the  differences  between  construction 
and  maintenance  because  the 
construction  industry  performs  millions 
of  manhours  per  year  of  "industrial 
maintenance"  work.  The  definition  of 
construction  contained  in  the  Davis- 
Bacon  Act  is: 

Construction  work  means  work  for 
constniction.  alteration,  and/or  repair, 
including  painting  and  decorating. 

OSHA  has  interpreted  this  definition  to 
include  alteration,  repair,  renovation, 
rehabilitation  and  remodeling  of 
existmg  facilities  or  structure. 

After  clarifying  that  work  is  defined 
based  on  the  nature  of  the  work  being 
performed  rather  than  on  the  job  title  of 
the  worker  performing  it,  SEN'R,-\C 
agreed  that  the  scope  of  proposed 
subpart  R  should  be  governed  bv  the 
definition  of  construction  work 


contained  in  §  1910.12(b),  §  1926.13  and 
§  1926.32(g). 

SENR.\C  debated  extensivelv  the 
detailed  lists  of  structures  and  activities. 
The  Committee  decided  that  these  lists 
should  be  placed  in  the  standard  itself 
in  paragraphs  (a)  and  (b),  respectively, 
because  they  stated  the  broad  range  of 
structures  and  activities  that  might  be 
covered  by  subpart  R.  The  lists  are 
intended  to  enhance  compliance  by 
listing  structures  where  steel  erection 
could  occur.  OSHA  is  proposing  these 
lists  for  comment  from  interested 
parties.  Specifically,  are  these  lists 
necessary?  Do  they  clarify  the  extent  of 
steel  erection  activities?  Will  thev 
introduce  confusion  by  suggesting  that 
all  steel  erection  activities  and 
structures  are  included  in  these  lists  or, 
alternatively,  that  any  listed  activity 
performed  on  a  listed  structure 
necessarily  constitutes  steel  erection? 
Because  of  their  size,  would  thev  be 
more  effective  as  an  appendix  to  the 
rule  or  in  compliance  materials? 

OSHA  is  proposing  that  the  scope  of 
subpart  R  exclude  electrical 
transmission  towers,  communication 
and  broadcast  towers,  and  tanks  from 
coverage.  The  Committee  concluded 
that  tower  erection  is  a  specialized  form 
of  steel  erection  and  that  electric:al 
transmission  towers  are  regulated  under 
subpart  V  of  29  CFR  Part  1926.  In 
disc;ussing  potential  exclusions  from  the 
scope  of  the  proposed  standard,  the 
Committee  as  a  whole  expressed 
uncertainty  about  the  extent  to  which 
these  towers  were  currentlv  covered  bv 
OSHA  standards.  OSHA  provided  a 
memo  to  the  Committee  (Ex.  9-53) 
describing  the  current  coverage  of 
towers  in  OSHA  standards.  Based  on 
that  information  and  the  tower  erection 
industry's  reasons  for  exclusion  from 
coverage  by  subpart  R  (Ex.  9-127).  the 
Committee  agreed  that  it  would  be 
appropriate  to  exclude  electrical 
transmission,  communication,  and 
broadcast  towers  from  the  proposed 
scope.  The  Committee  also  believes  that 
tanks  should  not  be  included  in  the 
.scope  of  subpart  R  since  tank 
construction  is  also,  based  on  its  use  of 
cylindrical  construction  techniques,  a 
specialized  industry.  In  addition,  the 
tank  industry  has  clearly  stated  its 
reasons  for  not  being  covered  by  subpart 
R  (Ex.  9-32F).  Since  tanks  have  never 
been  covered  by  subpart  R,  OSHA  is 
proposing  to  exclude  them  from  the 
scope  of  revised  subpart  R,  as  well,  and 
the  Committee  is  in  agreement  with  this 
approach.  In  the  case  of  water  towers, 
OSHA  intends  subpart  R  to  cover  the 
steel  structure  upon  which  the  water 
tank  is  supported  but  not  the  water  tank 
itself,  as  recommended  bv  the 


Committee.  OSHA  specifically  solicits 
comments  on  the  appropriateness  of 
these  exclusions  from  the  scope  of  the 
proposed  standard. 

Section  1926.751     Definitions 

The  current  standard  does  not  contain 
a  definitions  section.  Since  the  proposal 
is  more  comprehensive  than  the  existing 
standard  and  refers  to  many  technical 
concepts,  terms  and  materials,  a 
definition  section  is  being  proposed. 
The  proposed  definition  section  lists 
and  defines  all  major  terms  used  in  the 
proposed  standard  to  assist  employers 
in  understanding  the  proposed 
provisions  and  thus  facilitate 
compliance. 

Anchored  bridging.  This  term  would 
be  defined  by  OSHA  to  mean  that  the 
steel  joist  bridging  is  connected  to  a 
bridging  terminus  point.  This  definition 
was  recommended  by  the  Steel  Joist 
Institute  (SJI),  accepted  by  the 
Committee  and  is  being  proposed  by 
OSHA. 

Bolted  diagonal  bridging.  OSHA  is 
proposing  to  define  this  term  to  mean 
diagonal  bridging  which  is  bolted  to  a 
steel  joist  or  joists.  This  definition  was 
developed  by  a  SENRAC  workgroup, 
was  accepted  by  the  Committee,  and  is 
being  proposed  by  OSHA. 

Bridging  clip.  OSHA  is  proposing  that 
this  term  be  defined  as  a  device  that  is 
attached  to  the  steel  joist  to  allow  the 
bolting  of  the  bridging  to  the  steel  joist. 
This  definition  was  recommended  by 
SJI  and  accepted  by  the  Committee. 

Bridging  terminus  point.  This  term 
would  be  defined  to  mean  a  wall,  beam, 
tandem  joists  (with  all  bridging  installed 
and  a  horizontal  truss  in  the  plane  of  the 
top  chord)  or  other  element  at  an  end  or 
intermediate  point(s)  of  a  line  of 
bridging  that  provides  an  anchor  point 
for  the  steel  joist  bridging.  This 
definition  was  recommended  bv  SJI, 
accepted  by  the  Committee,  and  is  being 
proposed  by  OSHA. 

Choker.  OSHA  would  define  this  term 
to  mean  a  wire  rope  or  synthetic  fiber 
rigging  assembly  that  is  used  to  attach 
a  load  to  a  hoisting  device.  This 
definition  was  developed  by  a  SENRAC 
workgroup  and  accepted  by  the 
Committee. 

Clipped  connection.  This  term  would 
be  defined  by  OSHA  to  mean  the 
connection  material  on  the  end  of  a 
structural  member  intended  for  use  in  a 
double  connection  which  has  a  notch  at 
the  bottom  and/or  top  to  allow  the 
bolt(s)  of  the  first  member  placed  on  the 
opposite  side  of  the  central  member  to 
remain  in  place.  The  notch(es)  fits 
around  the  nut  or  bolt  head  of  the 
opposing  member  to  allow  the  second 
member  to  be  bolted  up  without 
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removing  the  bolt(s)  holding  the  first 
member.  This  definition  was  developed 
by  a  workgroup  of  the  Committee  and 
accepted  by  SENRAC. 

Cnid  formed  joist.  OSHA  defines  this 
term  as  an  open  web  joist  fabricated 
with  cold  formed  steel  components. 
This  definition  was  recommended  bv 
SJI,  was  accepted  by  the  Committee,  and 
is  being  proposed  by  OSHA. 

Cold  forming.  This  term  would  be 
defined  by  OSHA  to  mean  the  process 
of  using  press  brakes,  rolls,  or  other 
methods  to  shape  steel  into  desired 
cross  sections  at  room  temperature.  This 
definition  was  recommended  by  the 
Steel  Deck  Institute,  was  accepted  bv 
the  Committee,  and  is  being  proposed 
by  the  Agency. 

Competent  person.  This  term  is 
defined  in  §  1926.32(f)  as  one  who  is 
capable  of  identifying  existing  and 
predictable  hazards  in  the  surroundings 
or  working  conditions  which  are 
unsanitary,  hazardous,  or  dangerous  to 
employees,  and  who  has  authorization 
to  take  prompt  corrective  measures  to 
eliminate  them.  Because  of  the  frequent 
use  of  the  term  in  this  proposal,  the 
Committee  urged  OSHA  to  repeat  this 
definition  in  subpart  R  even  though  the 
definition  appears  in  §  1926.32  and 
applies  to  all  of  the  standards  c;ontained 
in  29  CFR  Part  1926,  and  OSHA  agrees 
with  the  Committee's  recommendation. 
The  Committee  reasoned  that  an 
employer  performing  steel  erection 
should  be  able  to  locate  the  competent 
person  definition  in  subpart  R  instead  of 
having  to  search  for  it  elsewhere  in  Part 
1926. 

Composite  joists.  OSHA  defines  this 
term  to  mean  steel  joists  designed  to  act 
in  composite  action  with  concrete  floor 
and  (or)  concrete  roof  slabs.  Typicallv, 
a  portion  of  the  top  chord  of  the  joist  (or 
a  lug  or  similar  device  attached  to  the 
fop  chord  of  the  joist)  is  embedded  in 
the  concrete  slab.  This  definition  was 
developed  by  a  SENRAC  workgroup  and 
accepted  by  the  Committee. 

Connector.  OSHA  would  define  this 
term  to  mean  an  employee  who. 
working  with  hoisting  equipment,  is 
placing  and  connecting  structural 
members  and/or  components.  After 
lengthy  discussion  on  how  to  define 
what  a  connector  is  and  what  tasks  a 
connector  performs,  the  Committee 
decided  to  define  as  narrowly  as 
possible  the  activities  that  a  connector 
performs  in  light  of  the  connector- 
specific  proposed  fall  protection 
provisions  in  §  1926.760,  which  will  be 
discussed  later  in  the  preamble.  OSHA 
requests  comment  on  this  definition. 

Construction  load  for  joist  erection. 
This  term  would  be  defined  to  mean  any 
load  other  than  the  weight  of  the 


employee(s),  the  joists  and  the  bridging 
bundle.  This  definition  was 
recommended  by  SJI,  accepted  bv  the 
Committee,  and  is  being  proposed  bv 
OSHA. 

Controlled  Decking  Zone  ICDZl.  This 
term  would  be  defined  by  OSHA  to 
mean  an  area  in  which  certain  work 
[e.g..  initial  installation  and  placement 
of  metal  deck)  may  take  place  without 
the  use  of  guardrail  svstems,  personal 
fall  arrest  systems  or  safetv  net  svstems 
provided  that  alternative  procedures 
[e.g..  controlled  ac:cess,  worker  training, 
use  of  control  lines  or  equivalent)  are 
implemented.  Controlled  decking  zones 
are  discussed  in  proposed  t?  1926.760(c). 
OSHA  requests  comment  on  the 
necessity  of  defining  a  CDZ  since  all  of 
the  requirements  for  a  CDZ  are  in 
proposed  §  1926.760(c).  If  it  is  necessarv 
to  define  a  CDZ,  is  this  an  appropriate 
definition? 

Controlled  load  lowering.  OSHA 
would  define  this  term  to  mean 
lowering  a  load  by  means  of  a 
mechanical  hoist  drum  device  that 
allows  a  hoisted  load  to  be  lowered  with 
ma.ximum  control  using  the  gear  train  or 
hydraulic  components  of  the  hoist 
mechanism.  Controlled  load  lowering 
requires  the  use  of  the  hoist  drive  motor 
to  lower  the  load.  This  definition  was 
developed  by  a  SENR^^C  workgroup  and 
accepted  by  the  Committee,  Controlled 
load  lowering  is  an  essential  component 
of  the  multiple  lift  rigging  procedure 
and  the  hoisting  of  personnel  platforms 
addressed  in  proposed  !^  1926.753. 

Controlling  contractor.  OSHA  would 
define  this  term  to  mean  a  prime 
contractor,  general  contractor, 
construction  manager  or  any  other  legal 
entity  at  the  site  who  has,  by  contract 
with  other  parties,  the  overall 
responsibility  for  the  project,  its 
planning,  quality  and  completion  and  is 
intended  to  describe  an  entitv  in 
addition  to  the  steel  erector  who  is 
responsible  for  hazards  that  result  from 
poor  performance,  pre-planning,  or 
communication.  Based  on  its  analysis  of 
actual  steel  erection  fatalities, 
catastrophes  and  collapses,  the 
Committee  agreed  that  many  hazardous 
situations  could  have  been  avoided  if. 
for  example,  concrete  foundations  had 
been  properly  cured,  anchor  bolts  that 
were  replaced  had  been  properlv 
repaired,  or  cranes  had  been 
appropriately  placed  to  avoid  overhead 
exposure.  All  of  these  primarily  fall 
within  the  responsibility  of  the 
controlling  contractor.  In  several  of  the 
proposed  revisions,  therefore.  OSHA  is 
proposing,  based  on  the  Committee's 
recommendation,  that  the  controlling 
contractor  be  held  responsible  for 
communicating  with  the  steel  erector  to 


prevent  accidents  from  happening 
during  certain  activities:  see.  for 
example.  ^  1926.7.52(a).  (b)  and  (c) 
(Approval  to  begin  steel  erection,  site 
layout  and  overhead  protection, 
respectively);  §  1926.755(b)(3)  (Repair, 
replacement  or  field  modification  of 
anchor  bolts):  !*  1926.759(b)  (Falling 
object  protection):  and  §  1926.760(e) 
(Fall  protection).  OSHA  solicits 
comments  from  interested  parlies  on  the 
appropriateness  of  this  approach  to 
ensuring  accountability  for  adequate 
planning  and  coordination. 

Critical  lift.  OSHA  proposes  to  define 
this  term  to  mean  a  lift  thai  (1)  exceeds 
75%  of  the  rated  capacity  of  the  crane 
or  derrick,  or  (2)  requires  the  use  of 
more  than  one  crane  or  derrick.  This 
definition  was  developed  bv  a  SE.\'R.'\C 
workgroup  and  accepted  bv  the 
Committee. 

Decking  hole.  OSHA  would  define 
this  term  to  mean  a  gap  or  void  more 
than  2  inches  (5.1  cm)  in  its  least 
dimension  and  less  than  12  inches  (30.5 
cm)  in  its  greatest  dimension  in  a  floor, 
roof  or  other  walking  working  surface. 
Pre-engineered  holes  in  cellular  decking 
are  not  included  in  this  definition  This 
definition  was  developed  bv  a  SEN'R.\C 
workgroup  to  be  industrv  specific  and 
was  accepted  b\  the  Committee  The 
workgroup  borrowed  part  of  this 
definition  from  the  subpart  M  definition 
of  "hole."  The  subpart  M  definition  was 
modified,  however,  to  limit  the  size  of 
a  hole  to  more  than  2  inches  in  its  least 
dimension  and  less  than  12  inches  in  its 
greatest  dimension  to  be  compatible 
with  the  definition  of  an  opening 
(defined  later)  The  proposed  definition 
of  decking  hole  and  the  proposed 
definition  of  opening  differ  from  the 
subpart  M  definitions  in  that  subpart  .M 
uses  the  term  "hole"  to  describe  all 
holes  and  openings  in  floors,  roofs  and 
other  walking/working  surfaces  and 
uses  the  term  "opening"  to  appiv  onl\ 
to  holes  and  openings  in  walls.  Bv 
custom  and  practice,  the  common  usage 
of  these  same  terms  in  steel  erection 
refers  to  different  situations  and 
hazards.  In  steel  erection,  a  hole  is  a 
commonly  used  term  that  means  a  small 
gap  or  void  that  presents  a  tripping 
hazard  or  a  falling  object  hazard  and  an 
opening  is  a  larger  gap  or  void  in  a 
walking/working  surface  that  presents  a 
fall  hazard  to  the  employee.  Therefore, 
to  be  more  industry  specific.  OSHA  is 
proposing  to  define  '"decking  hole"  and 
"opening  "  based  on  the  size  of  the  gap 
or  void  in  a  floor,  roof  or  other  w  alking- 
W'Orking  surface  only.  Th-s  proposal 
contains  requirements  V\M  treat 
"decking  holes"  and  "openings  " 
differently,  which  necessitates  having 
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two  separate  definitions  based  on  the 
size  of  the  gap.^or  void. 

Dtrrick  floor.  This  term,  which  was 
developed  by  a  SENRAC  workgroup  and 
accepted  by  the  Committee,  would  be 
defined  by  OSHA  to  mean  that  elevated 
floor  of  a  building  or  structure  that  has 
been  designated  to  receive  hoisted 
pieces  of  steel  prior  'o  their  final 
placement. 

Double  connection.  OSHA  proposes  to 
define  this  term  to  mean  an  attachment 
method  where  the  connection  point  is 
intended  for  two  pieces  of  steel  which 
share  common  bolts  on  either  side  of  a 
central  piece.  This  definition  was 
developed  by  the  Committee  to  address 
the  serious  c:ollapse  hazard  involved  in 
making  this  comple.x  connection. 
Double  connections  are  discussed  in 
proposed  §  192fi.75fi(c). 

Erection  bridging  OSHA  would 
define  this  term  to  mean  the  bolted 
diagonal  bridging  that  must  be  installed 
prior  to  releasing  the  hoisting  cables 
from  the  steel  joists.  This  definition  was 
recommended  by  Sjl  and  accepted  by 
the  Committee  and  the  term  is  found  in 
proposed  *>  192fi.7.T7.  Open  Web  Steel 
foists. 

Fall  restraint  (Positioning  device) 
.system.  This  term  would  be  defined  bv 
OSHA  to  mean  a  body  belt  or  bodv 
harness  used  to  prevent  an  employee 
from  free  falling  more  than  24  inches 
(61  cm)  and  where  self  rescue  can  be 
assured.  Such  a  system  consists  of  an 
anchorage,  connectors,  a  bodv  belt  or 
harness  and  may  include  a  lanyard, 
deceleration  device,  lifeline,  or  suitable 
combination  of  these.  This  definition 
was  developed  by  the  Committee,  and 
the  term  is  used  in  proposed  ??  1926.760, 
Fall  Protection.  The  criteria  for 
"positioning  device  systems"  found  in 
§  1926.502(e)  would  apply  to  these 
types  of  fall  restraint  svstems  used  in 
steel  erection. 

Girt  (in  pre-engineered  metal 
buildings).  This  term  would  be  defined 
by  OSHA  to  mean  a  "Z"  or  "C"  shaped 
member  formed  from  sheet  steel 
spanning  between  primary  framing  and 
supporting  wall  material.  This 
definition  was  developed  by  a  SENRAC 
workgroup,  accepted  by  the  Committee, 
and  the  term  is  used  in  proposed 
§  1926.758.  Pre-engineered  Metal 
Buildings. 

Headache  hall.  OSHA  proposes  to 
define  this  term  to  mean  a  weighted 
hook  that  is  used  to  attach  loads  to  the 
hoist  load  line  of  the  crane.  This 
definition  was  developed  by  a  SENRAC 
workgroup,  accepted  by  the  Committee, 
and  is  used  in  proposed  §  1926.753. 
Hoisting  and  Rigging. 

Hoisting  equipment.  This  term  would 
be  defined  to  mean  commercially 


manufactured  lifting  equipment 
designed  to  lift  and  position  a  load  of 
known  weight  to  an  erection  location  at 
some  known  elevation  and  horizontal 
distance  from  the  equipment's  center  of 
rotation.  "Hoisting  equipment"  includes 
but  is  not  limited  to  cranes,  derricks, 
tower  cranes,  barge-mounted  derricks  or 
cranes,  gin  poles  and  gantry  hoist 
systems.  The  Committee  developed  a 
definition  for  hoisting  equipment  that 
would  include  all  equipment  that  is 
used  in  steel  erection  to  lift  loads  to  a 
specified  location.  The  intent  was  to 
ensure  that  this  equipment  is  not  strictly 
limited  to  cranes.  The  definition  was 
also  crafted  to  avoid  a  situation  where 
a  steel  erector  might  elect  to 
characterize  employees  who  are  not  true 
connectors,  e.g..  detailers,  as  connectors 
by  providing  them  with  a  "come-a-long" 
to  meet  the  definition  of  c:onnector. 
Thus,  a  "come-a-long"  would  not  be 
included  in  the  definition  of  hoisting 
equipment  because  a  "come-a-long"  is  a 
mechanical  device,  usually  consisting  of 
a  chain  or  cable  attached  at  each  end, 
that  is  used  to  facilitate  movement  of 
materials  through  leverage  rather  than 
true  hoisting  equipment. 

Leading  edge.  OSHA  proposes  to 
define  this  term  to  mean  the 
unprotected  side  and  edge  of  a  floor, 
roof,  or  formwork  for  a  fioor  or  other 
walking/working  surface  (such  as  deck) 
which  changes  location  as  additional 
fioor,  roof,  decking  or  formwork 
sections  are  placed,  formed  or 
constructed.  This  definition  is  based  on 
the  subpart  M  definition  of  "leading 
edge"  but  was  enhanced  by  the 
Committee  which  added  "unprotected 
side  and"  before  "edge"  to  clarify  that 
all  unprotected  sides  and  edges  would 
be  defined  in  subpart  R  as  leading 
edges. 

Metal  deck.  This  term  would  be 
defined  by  OSHA  to  mean  a 
commercially  manufactured,  structural 
grade,  cold  rolled  metal  panel  formed 
into  a  series  of  parallel  ribs;  for  this 
subpart,  this  would  include  metal  fioor 
and  roof  decks,  standing  seam  metal 
roofs,  other  metal  roof  systems  and 
other  products  such  as  bar  gratings, 
checker  plate,  expanded  metal  panels, 
and  similar  products.  After  installation 
and  proper  fastening,  these  decking 
materials  serve  a  combination  of 
functions  including,  but  not  limited  to: 
a  structural  element  designed  in 
combination  with  the  structure  to  resist, 
distribute  and  transfer  loads,  stiffen  the 
structure  and  provide  a  diaphragm 
action;  a  walking/working  surface;  a 
form  for  concrete  slabs;  a  support  for 
roofing  systems;  and  a  finished  fioor  or 
roof.  This  definition  was  developed  by 
a  SENRAC  workgroup  and  accepted  by 


the  Committee.  This  workgroup  believes 
that,  for  the  purposes  of  steel  erection, 
rather  than  referring  to  several  similar 
building  materials  associated  with  a 
particular  hazard,  a  generic  term  should 
be  defined  and  then  be  used 
consistently  in  the  standard.  Since  the 
materials  listed  in  this  definition  are  all 
similarly  installed  and  eventuallv 
become  walking/working  surfaces,  the 
workgroup  believes  that  a  single  term 
would  provide  both  greater  claritv  and 
facilitate  compliance.  In  developing  this 
definition,  the  workgroup  relied  on  the 
Steel  Deck  Institute  (SDI)  "Manual  of 
Construction  with  Steel  Dec;k,"  in 
addition  to  its  own  collective  expertise. 

Multiple  lift  rigging.  OSHA  would 
define  this  term  to  mean  a  rigging 
assembly  manufactured  by  wire  rope 
rigging  suppliers  that  facilitates  the 
attachment  of  up  to  five  independent 
loads  to  the  hoist  rigging  of  a  crane.  This 
definition  was  developed  by  a  SENRAC 
workgroup  and  accepted  by  the 
Committee. 

Opening.  OSHA  would  define  this 
term  to  mean  a  gap  or  void  12  inches 
(30.5  cm)  or  more  in  its  least  dimension 
in  a  floor,  roof  or  other  walking/working 
surface.  For  the  purposes  of  this 
subpart,  skylights  and  smoke  domes  that 
do  not  meet  the  strength  requirements 
for  covered  openings  in  §  1926.760(d)(1) 
would  be  regarded  as  openings.  This 
definition  was  developed  by  a  SENRAC 
workgroup  to  prevent  workers  from 
sitting  or  walking  on  covers  that  are 
insufficient  to  support  their  weight.  The 
last  sentence  of  the  definition  was 
added  to  ensure  that  skylights  and 
smoke  domes  would  not  be  considered 
covered  if  they  do  not  meet  the  strength 
requirements  for  covered  openings  in 
§  1926.760(d)(1)  and  therefore  must  be 
protected  by  other  means.  This 
definition  differs  from  the  definition  in 
subpart  M  of  this  part  as  discussed 
earlier  in  the  definition  of  "decking 
hole." 

Permanent  floor.  This  term  would  be 
defined  by  OSHA  to  mean  a  structurally 
completed  floor  at  any  level  or  elevation 
(including  slab  on  grade).  A  floor  would 
be  considered  a  permanent  floor  when 
all  the  work  contained  on  the  structural 
contract  documents  has  been  completed 
for  that  floor.  Concrete  poured  on  metal 
deck  and  grating  or  floor  plate  applied 
to  structural  members  would  be 
considered  permanent  floors.  This 
definition  was  developed  by  the 
Committee  to  promote  clarity. 

Personal  fall  arrest  system.  OSHA 
would  define  this  term  to  mean  a  system 
used  to  arrest  an  employee  in  a  fall  from 
a  working  level;  a  personal  fall  arrest 
system  consists  of  an  anchorage, 
connectors,  and  a  body  harness  and  may 
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include  a  lanyard,  deceleration  device, 
lifeline,  or  suitable  combination  ol 
these.  The  Committee  recommended 
that  this  definition  be  identical  to  the 
definition  used  in  subpart  M  of  this 
part. 

Pre-engiiwered  metal  building.  This 
term  would  be  defined  by  OSHA  to 
mean  a  field-assembled  building  system 
consisting  of  framing,  roof  and  wall 
coverings,  and  generally  made  of  steel. 
Typically,  in  a  pre-engineered  metal 
building,  many  of  these  components  are 
cold-formed  shapes.  These  individual 
parts  are  fabricated  in  one  or  more 
manufacturing  facilities  and  shipped  to 
the  job  site  for  assembly  into  the  final 
struc:ture.  Engineering  design  of  the 
system  is  normally  the  responsibility  of 
the  pre-engineered  metal  building 
manufacturer.  This  definition  was 
developed  by  a  SENIL^C  workgroup  and 
accepted  by  the  Committee. 

Project  structural  engineer  of  record. 
This  term,  which  was  developed  by  the 
Committee  and  is  used  throughout  the 
proposed  standard,  would  be  defined  by 
OSHA  to  mean  the  registered,  licensed 
professional  responsible  for  the  design 
of  structural  steel  framing  and  whose 
seal  appears  on  the  structural  contract 
documents. 

Purlin  (in  pre-engineered  metal 
buildings).  OSHA  proposes  to  define 
this  term  to  mean  a  "Z"  or  "C"  shaped 
member  formed  from  sheet  steel 
spanning  between  primary  framing  and 
supporting  roof  material.  This  definition 
was  developed  by  a  SENRAC  workgroup 
and  accepted  by  the  Committee. 

Qualified  person.  This  term,  which  is 
also  defined  in  §  1926. 32(m),  would  be 
defined  in  the  proposed  standard  to 
mean  one  who.  by  possession  of  a 
recognized  degree,  c;ertificate.  or 
professional  standing,  or  who  by 
extensive  knowledge,  training,  and 
experience,  has  successfully 
demonstrated  the  ability  to  solve  or 
resolve  problems  relating  to  the  subject 
matter,  the  work,  or  the  project.  As  with 
the  definition  of  competent  person, 
because  of  the  frequent  use  of  the  term 
in  this  proposal,  the  Committee  urged 
OSHA  to  repeat  this  definition  in 
subpart  R  even  though  the  definition 
already  exists  in  §  1926.32  and  applies 
to  all  of  the  standards  contained  in  29 
CFR  Part  1926  because  repeating  it 
would  enable  an  employer  performing 
steel  erection  to  locate  the  qualified 
person  definition  in  subpart  R  instead  of 
having  to  search  for  it  somewhere  else 
in  Part  1926. 

Safety  deck  attachment.  OSHA  is 
proposing  to  define  this  term  to  mean  an 
initial  attachment  ihat  is  used  to  secure 
an  initially  placed  sheet  of  decking  to 
keep  proper  alignment  and  bearing  with 


structural  support  members.  The  U'sm 
originally  used  in  the  controlled 
decking  zone  (CDZ)  working  drah  was 
"safety  deck  welding"  and  "tack 
welds."  Committee  members  pointed 
out  that  there  were  wa\s  to  attach  the 
dec:king  other  than  welding,  e.g.. 
mechanical  fastening.  Since  the  intent  is 
to  safely  "attach"  the  newly  placed 
decking  panels,  the  proposed  rule  uses 
the  broader  language  recommended  by 
the  Committee. 

Seat.  This  term  would  be  defined  by 
OSHA  to  mean  a  structural  attac  hment 
mounted  to  a  structural  member  beneath 
a  connection  point,  designed  to  support 
an  incoming  member  that  is  to  be 
connected  to  the  first  member.  This 
term,  which  was  de\eloped  by  a 
SENR.'\C  workgroup  and  accepted  by 
the  Committee,  is  used  in  the  double 
connection  section,  §  192fi.7.5fi(c:). 

Shear  connector.  OSHA  is  proposing 
to  define  this  term  to  include  headed 
steel  studs,  steel  bars,  steel  lugs,  and 
similar  devices  which  are  attached  to  a 
structural  member  for  the  purpose  of 
at  hieving  composite  action  with 
concrete,  i.e.,  strengthening  the  top 
flange  of  the  beam  by  interacting  with 
the  concrete  to  achie\'e  a  higher 
strength.  This  definition  was  developed 
by  the  Committee. 

Steel  erection  This  term  would  be 
defined  by  OSHA  to  mean  the  erection 
ot  steel  buildings,  bridges  and  other 
structures,  including  the  installation  of 
steel  flooring  and  roofing  members  and 
all  planking  and  decking  used  during 
the  process  of  erec:tion.  This  definition 
was  developed  by  the  Committee,  and 
OSHA  requests  comments  on  the 
appropriateness  of  this  definition. 

Steel  joist.  OSHA  proposes  to  define 
this  term  to  mean  an  open  web. 
secondary  load-carrying  member  ol  144 
feet  (43.9  m)  or  less  suitable  for  the 
support  of  floors  and  roofs  This  term 
does  not  include  structural  steel  trusses 
or  cold-formed  joists.  This  definition 
was  recommended  by  SJI  and  accepted 
by  the  Committee. 

Steel  joist  girder.  OSHA  would  define 
this  term  to  mean  an  open  web,  primary 
load-carrying  member,  designed  by  the 
manufacturer,  suitable  for  the  support  of 
fioors  and  roofs.  This  does  not  include 
structural  steel  trusses.  This  definition 
was  recommended  by  SJI  and  accepted 
by  the  Committee. 

Steel  truss.  This  term  would  be 
defined  by  OSHA  to  mean  an  open  web 
member  designed  of  structural  steel 
components  by  the  project  structural 
engineer  of  record.  For  the  purposes  of 
this  subpart,  a  steel  truss  would  be 
considered  equivalent  to  a  solid  web 
structural  member.  This  definition  was 


recommended  by  SJI  and  accepted  by 

the  Committee. 

Unprotected  sides  and  edges.  OSH.A 
proposes  to  define  this  term  to  mean 
aPiy  side  or  edge  (except  at  entrances  to 
points  of  access)  of  a  walking/working 
surfai:e,  e.g..  floor,  roof,  ramp  or 
runway,  where  there  is  no  wall  or 
guardrail  system  at  least  39  inches  (1.0 
m)  high  This  definition  is  identical  to 
the  corresponding  definition  in  subpart 
M  of  this  part. 

Section  1926.752     Site  Lavout.  Site- 
specific  Erection  Plan  and  Construction 
Sequence 

After  a  review  of  af:cident  reports 
in\  olvHig  collapses,  the  Committee 
reached  the  conclusion  that  many  of 
these  accidents  could  have  been  averted 
had  adequate  pre-erection 
conmiunication  and  planning  occurred 
This  section  of  the  proposed  rule  sets 
forth  OSH.'X's  requirements  for  proper 
comnuinication  between  the  (-ontrolling 
contractor  and  the  steel  erector  prior  to 
the  beginning  of  the  steel  erection 
operation  and  proper  pre-planning  bv 
the  steel  erector  to  minimize  overhead 
exposure  during  hoisting  operations; 
.■\ppendix  A,  which  is  referred  to  in  this 
section,  would  also  provide  guidelines 
for  employers  who  elect  to  develop  a 
site-specific  eret  tion  plan.  OSH.^'s 
current  standard  does  not  contain 
provisions  similar  to  those  being 
proposed  in  this  section. 

Paragraph  la  I  Approval  to  begin  steel 
erection. 

The  Committee  recognized  that  under 
current  practices  in  the  industry, 
erection  decisions  are  often  made  in  the 
field  when  the  steel  arrives.  The 
Committee  belie\es  that  pre-planning 
and  coordination  are  currently  not 
occurring  to  the  extent  they  should  be. 

(D.SH.'X  agrees  that  lack  of  adequate 
planning  and  (  oordination  contributes 
to  accidents  and  is  proposmg.  in 
paragraph  (a)(1).  that  the  controlling 
contractor  ensure  that  the  concrete  in 
footings,  piers,  or  walls,  or  the  mortar  in 
masonry  piers  and  walls  has  achieved  a 
nunimum  of  75%  of  its  design 
compressive  strength  prior  to  the 
imposition  of  any  structural  steel  load 
or  has  achie\ed  a  strength  that  is 
sufficient  to  support  the  loads  imposed. 
This  proposed  requirement  agrees  with 
a  recommendation  by  the  .•\merican 
Institute  of  Steel  Construction  (AISC) 
and  is  similar  to  the  OSHA  requirement 
for  concrete  construction  found  in 
§  1926.703(e)(ii).  which  requires  that 
formwork  not  be  removed  from  cast-in- 
place  concrete  "*   *   •  until  the  concrete 
has  been  properly  tested  with  an 
appropriate  American  .Society  for 
Testing  and  Materials  (ASTM)  standard 
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test  method  designed  to  indicate  the 
concrete  compressive  strength,  and  the 
test  results  indicate  that  the  concrete 
has  gained  sufficient  strength  to  support 
its  weight  and  superimposed  loads." 
Since  the  footings,  piers  and  walls 
intended  to  be  covered  by  this  proposed 
section  will  be  supporting  the  steel 
structure  being  erected,  OSHA.  as  well 
as  the  Committee,  wishes  to  ensure  that 
this  information  is  provided  to  the  steel 
erector  before  the  steel  is  placed  on  the 
concrete. 

Paragraph  (a)(2)  cross-references 
§  1926.755(b)  and  would  require  that 
any  repairs,  replacements,  and  field 
modifications  be  performed  in 
accordance  with  the  anchor  bolt 
requirements  contained  in 
§  1926.755(b).  As  in  the  case  of 
proposed  paragraph  (a)(1),  OSHA,  along 
with  the  Committee,  wishes  to  ensure 
that  the  steel  erector  is  informed  of  any 
repair,  replacement,  or  modification  to 
the  anchor  bolts  prior  to  the  placement 
of  steel. 

Paragraph  (b)  of  this  section  sets  out 
the  site  conditions  that  would  have  to 
be  provided  and  maintained  by  the 
controlling  contractor  in  order  for  the 
steel  erector  to  move  around  the  site  and 
perform  neces.sarv  operations  in  a  safe 
manner. 

Paragraph  (b)(1)  would  require  that 
the  controlling  contractor  provide  and 
maintain  adequate  access  roads  into  and 
through  the  site  for  the  safe  delivery  and 
movement  of  derricks,  cranes,  trucks, 
other  necessary  equipment,  and  the 
material  to  be  erected  as  well  as  means 
and  methods  for  pedestrian  and 
vehicular  control.  Compliance  with  this 
provision  could  be  achieved  by 
developing  access  roads  and  clearly 
demonstrated  pedestrian  areas,  and 
maintaining  these  throughout  the  life  of 
the  project. 

Paragraph  (b)(2)  would  require  that 
the  controlling  contractor  also  provide 
and  maintain  a  firm,  properly  graded, 
drained  area,  readily  accessible  to  the 
work  and  with  adequate  space  for  the 
safe  storage  of  materials  and  the  safe 
operation  of  the  erector's  equipment. 
The  provisions  in  paragraphs  (b)(1)  and 
(b)(2)  are  necessary  to  ensure  that  a  site 
is  prepared  for  the  safe  commencement 
of  steel  erection  at  a  site.  The  Committee 
determined  and  OSHA  agrees  that  the 
responsibility  to  provide  and  maintain 
site  conditions  lies  primarily  with  the 
controlling  contractor,  who  is 
responsible  for  the  overall  project  and  is 
the  employer  in  the  best  position  to 
minimize  the  hazards  associated  with 
improper  site  layout  and  conditions. 
The  provisions  in  proposed  paragraphs 
(b)(1)  and  (b)(2)  were  derived  from  the 


AISC  code  of  standard  practice  for  steel 
buildings  and  bridges  (Ex.  9-36). 

Proposed  paragraph  (c)  addresses  the 
hazards  associated  with  overhead  loads. 
Specifically,  these  hazards  include 
failure  of  the  lifting  device,  which 
would  create  a  crushing  hazard,  and 
items  falling  from  the  load,  which 
creates  a  struck  by  hazard.  Given  the 
nature  of  the  loads  used  in  steel 
erection,  either  of  these  events  could 
result  in  serious  injury  or  death. 

Paragraph  (c)  would  require  that  all 
hoisting  operations  in  steel  erection  be 
pre-planned  to  ensure  that  no  employee 
is  required  to  be  exposed  to  overhead 
hazards  and  that  this  pre-planning  be 
done  in  accordance  with  §  1926.753(b), 
which  contains  criteria  for  working 
under  loads,  and  §  1926.759,  which 
contains  requirements  for  falling  object 
protection.  (Although  the  specific 
requirements  of  proposed  §  1926.753(b) 
and  §  1926.759  are  discussed  later  in  the 
preamble.  OSHA  believes  that  including 
a  cross-reference  to  these  overhead 
protection  requirements  along  with  the 
other  requirements  that  deal  with  site 
preparation  and  pre-planning  would 
enhance  safety  and  promote 
compliance.) 

As  a  result  of  site-specific 
considerations,  paragraph  (d)  would 
permit  employers  to  elect,  due  to 
conditions  specific  to  the  site,  to 
provide  employee  protection  by  means 
other  than  those  specified  in 
§  1926.753(a)(5).  §  1926.757(a)(3),  or 
§  1926.757(e)(4)(i),  if  they  develop  a 
site-specific  erection  plan  that  specifies 
alternative  means  and  methods  to  be 
used.  The  site-specific  erection  plan 
would  have  to  be  developed  by  a 
qualified  person,  and  the  plan  must  be 
available  to  the  employees  at  the  site. 
During  initial  discussions,  the 
Committee  considered  a  requirement 
that  would  require  every  steel  erection 
employer  to  develop  a  site-specific 
erection  plan  in  writing  for  every  project 
but  decided  that  such  a  requirement 
would  be  unnecessarily  paperwork- 
intensive,  especially  for  small 
businesses.  OSHA  is  providing,  in 
Appendix  A,  a  guideline  for  establishing 
the  components  of  a  site-specific 
erection  plan,  as  recommended  by  the 
Committee.  This  appendix  will  assist 
employers  in  developing  a  site-specific 
erection  plan.  A  site-specific  erection 
plan  will  be  easier  to  complete  once  the 
erector  has  developed  a  model  plan. 
Some  site-specific  conditions  that  might 
lead  an  employer  to  rely  on  an 
alternative  rather  than  the  requirements 
specified  in  paragraphs  §  1926.753(a)(5), 
4}  1926.757(a)(3).  and  §  1926.757(e)(4)(i), 
and  examples  of  possible  alternative 
methods,  are  addressed  in  the 


discussion  of  these  paragraphs  later  in 
this  preamble. 

Section  1926.753    Hoisting  and  Rigging 

An  essential  element  of  steel  erection 
is  the  rigging  and  hoisting  of  structural 
steel  members  and  materials.  Several 
hazards  are  associated  with  these 
operations.  This  section  proposes 
requirements  for  hoisting  and  rigging 
operations  during  steel  erection 
activities. 
Paragraph  (a)  General. 
Paragraph  (a)(1)  would  require  a  pre- 
shift  visual  inspection  of  cranes  to  be 
used  for  steel  erection.  Paragraph 
(a)(l)(i)  would  require  that,  in  addition 
to  meeting  the  requirements  of 
§  1926.550,  cranes  being  used  in  steel 
erection  activities  be  visually  inspected 
prior  to  each  shift  by  a  competent 
person:  this  inspection  must  include 
observation  of  the  equipment  during 
operation  to  detect  any  deficiencies. 

The  current  requirements  of 
§  1926.550  require  that  all  crawler,  truck 
or  locomotive  cranes  in  use  meet  the 
applicable  requirements  for  design, 
inspection,  construction,  testing, 
maintenance  and  operation  prescribed 
in  the  American  National  Standards 
Institute  (ANSI)  standard  B30.5-1968. 
Safety  Code  for  Crawler,  Locomotive 
and  Truck  Cranes  (Ex.  9-114).  In 
addition  to  the  requirements  of 
§  1926.550,  OSHA  has  preliminarily 
concluded,  and  the  Committee  agrees, 
that  a  more  frequent  inspection  is 
needed  for  cranes  being  used  for  steel 
erection.  An  inspection  prior  to  each 
shift  is  necessary  to  provide  an  added 
measure  of  protection  because  the 
proposed  rule  would  permit  certain 
specialized  and  potentially  hazardous 
types  of  hoisting  operations.  These 
hoisting  operations  include  the  u.se  of 
cranes  to  hoist  employees  on  a 
personnel  platform  (§  1926.753(a)(4)):  to 
perform  multiple  lifts  (§  1926.753(c)); 
and  to  suspend  loads  over  emplovees 
(§  1926.753(b)).  Since  these  operations 
are  inherently  dangerous,  it  is 
particularly  critical  for  the  hoisting 
equipment  to  be  in  proper  working 
condition,  which  means  that  a  complete 
visual  inspection  must  be  performed 
before  each  shift  by  a  competent  person, 
e.g.,  the  operator  or  oiler  of  the  hoisting 
equipment  being  used  or,  on  a  large 
project,  the  master  mechanic  who 
checks  each  crane.  This  pre-shift  visual 
inspection  is  anticipated  to  take 
between  10  and  20  minutes.  At  a 
minimum,  the  inspection  would  include 
the  items  listed  in  paragraphs  (a)(i)(A) 
through  (L):  namely,  inspection  of  (A) 
all  control  mechanisms  for 
maladjustment:  (B)  control  and  drive 
mechanisms  for  excessive  wear  of 
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components  and  contamination  by 
lubricants,  water  or  other  foreign  matter: 
(C)  safety  devices,  including,  but  not 
limited  to,  boom  angle  indicators,  boom 
stops,  boom  kick-out  devices,  anti-two 
block  devices,  and  load  moment 
indicators  where  required;  (D)  air, 
hydraulic,  and  other  pressurized  lines 
for  deterioration  or  leakage,  particularly 
those  which  flex  in  normal  operation; 
(E)  hooks  and  latches  for  deformation, 
chemical  damage,  cracks,  or  wear;  (F) 
wire  rope  reeving  for  compliance  with 
hoisting  equipment  manufacturer's 
specifications;  (G)  electrical  apparatus 
for  malfunctioning,  signs  of  excessive 
deterioration,  dirt,  or  moisture 
accumulation;  (H)  hydraulic  system  for 
proper  fluid  level;  (I)  tires  for  proper 
inflation  and  condition;  (J)  ground 
conditions  around  the  hoisting 
equipment  for  proper  support,  including 
ground  settling  under  and  around 
outriggers,  ground  water  accumulation 
or  other  similar  conditions;  (K)  the 
hoisting  equipment  for  level  position; 
and  (L)  the  hoisting  equipment  for  level 
position  after  each  move  and  setup. 

These  are  the  inspection  criteria  listed 
in  the  ANSI  B30. 5-1968  standard;  this 
standard  is  referenced  in  the  current 
OSHA  crane  requirements  of  §  1926.550. 
These  criteria  are  also  included  in  the 
updated  ANSI  B30. 5-1994.  Mobile  and 
Locomotive  Cranes  standard  (Ex.  9- 
113],  as  a  guideline  for  items  which 
should  be  included  in  a  pre-shift  visual 
inspection.  Items  (A)  through  (I)  are 
essentially  the  same  as  the  requirements 
contained"  in  the  ANSI  B30. 5-1994 
standard.  The  Committee  recommended 
using  the  B30. 5-1994  standard  as  the 
basis  of  reference  since  it  reflects  the 
most  up-to-date  industry  practices; 
OSHA  agrees  with  this 
recommendation.  In  the  B30. 5-1994 
standard,  items  (a)(l)(i)(A)  through  (I) 
must  be  inspected  during  frequent 
inspections  v%'hich,  according  to  that 
standard,  are  assumed  to  take  place  at 
daily  to  monthly  intervals,  although 
items  (A)  and  (D)  are  specifically 
recommended  for  daily  inspection  by 
that  standard.  The  Committee 
considered  whether  the  items  in  (A) 
through  (L)  should  be  inspected  daily 
rather  than  pre-shiff.  However,  the 
Committee  noted  that  if  a  crane  or  other 
piece  of  hoisting  equipment  is  not  used 
for  several  days,  it  is  only  necessary  to 
inspect  that  equipment  before  the  shift 
on  which  it  is  to  be  used.  As 
recommended  by  the  Committee,  OSHA 
is  proposing  that  equipment  need  not  be 
inspected  if  it  is  not  to  be  used  that  day. 
Items  (J),  (K)  and  (L)  were  added  by  the 
Committee  to  provide  additional  safety 
during  the  critical  period  when  the 


hoisting  equipment  is  being  set  up.  Item 
(J)  is  important  when  hoisting 
equipment  is  set  up  to  ensure  that  all 
ground  conditions  in  the  area  of  the 
hoisting  equipment  are  adequate  to 
provide  proper  support  for  the  hoisting 
equipment.  Item  (K)  would  simply 
require  that  the  operator  check  a  site 
glass,  carpenter's  level  or  the  leveling 
mechanism  contained  on  the  hoisting 
equipment.  Item  (L)  would  ensure  that, 
if  the  hoisting  equipment  is  moved 
during  a  shift,  it  would  be  checked  for 
level  after  setup.  OSHA  requests 
comment  on  whether,  since  items  (A) 
through  (K)  are  pre-shift  inspections  and 
item  (L)  is  actually  an  inspection  that 
takes  place  during  the  shift,  item  (L) 
should  be  placed  elsewhere  in 
paragraph  (a). 

As  indicated  above,  the  Committee 
intended  these  pre-shift  inspections  to 
reflect  the  current  safe  practices  of  the 
industry  while  at  the  same  time 
imposing  as  little  additional  burden  on 
the  employer  as  possible.  OSHA  agrees 
with  SENRAC's  determination  that  a 
visual  inspection  is  sufficient  to 
accomplish  these  intentions,  together 
with  such  movement  of  the  crane  as 
mav  be  necessary  to  conduct  the  visual 
inspection.  For  example,  to  visually 
inspect  the  boom  angle  indicators  the 
crane  must  be  moved  to  determine  that 
the  indicators  are  functioning  properly. 
Also,  the  anti-two  blocking  device  can 
be  visually  inspected  only  by  raising  the 
headache  ball  to  the  crown  block  to 
ensure  that  the  device  automatically 
cuts  off  the  power  to  the  hoisting 
equipment.  The  ANSI  B30.5  language. 
"[Inspect]  tires  for  recommended 
inflation  pressure,"  was  interpreted  by 
the  Committee  to  mean  that  a  tire 
pressure  gauge  should  be  used  to 
determine  inflation  pressure.  However, 
the  SENRAC  Committee  believes  that 
the  tires  need  only  to  be  visually 
inspected  for  proper  inflation  as  well  as 
for  overall  condition  and  that  no  tire 
pressure  gauge  is  needed.  The  proposal, 
therefore,  calls  for  a  "visual  inspection 
of  tires  for  proper  inflation  and 
condition." 

Paragraph  (a)(l)(ii)  would  require 
that,  after  the  pre-shift  inspection  has 
been  completed  and  a  deficiency  has 
been  identified,  the  competent  person  is 
to  determine  immediately  whether  the 
deficiency  constitutes  a  hazard.  This 
paragraph  is  essentially  the  same  as  the 
requirement  in  ANSI  B30. 5-1994. 
Paragraph  (a)(l)(iii)  proposes  to  require 
that,  if  the  competent  person  determines 
that  the  deficiency  constitutes  a  hazard, 
the  hoisting  equipment  be  removed 
from  service  until  the  deficienc\'  has 
been  corrected.  The  Committee  felt  and 
OSHA  concurs  that  it  is  necessary  not 


only  to  determine  that  there  is  a 
deficiency  but  to  ensure  that  the 
hoisting  equipment  is  taken  out  of 
service  until  corrective  actions  are 
taken. 

Paragraph  (a)(l){iv)  would  require  that 
the  employer  keep  a  record  of  the 
inspection,  including  the  date  of  the 
inspection;  the  signature  of  the  person 
who  inspected  the  hoisting  equipment; 
and  a  serial  number  or  other  identifier 
for  the  hoisting  equipment  inspected. 
This  certification  record  can  be  a  check 
sheet  or  log  book  in  which  the  operator 
or  other  inspector  places  a  check  mark 
next  to  the  appropriate  item  on  the  list 
after  visually  checking  it  and  then  signs 
and  dates  the  sheet  or  book.  A  crane 
operator's  log  book  would  be  sufficient 
(Ex.  9-112). 

Paragraph  (a)(l)(v)  would  require  that 
equipment  operators  be  responsible  for 
those  operations  under  their  direct 
control.  Whenever  there  is  any  doubt  as 
to  the  safety  of  the  hoisting  operation, 
the  operator  would  have  the  authority  to 
stop  and  to  refuse  to  continue  until 
safety  has  been  assured.  Since  the 
operator  is  normally  the  most 
knowledgeable  person  about  the 
equipment  being  used.  OSHA  agrees 
that  the  operator  should  ha\  e  control 
over  shutting  down  the  equipment  if  it 
is  believed  to  pose  a  safety  concern. 
This  requirement  is  identical  to  the 
parallel  requirement  in  the  ANSI  B30.5- 
1968  standard  for  operating  practices 
and  is  currently  required  since 
§  1926.550(h)(2)  in(  orporates  the  ANSI 
B30.5-1968  standard  by  reference.  The 
Committee  decided  that  the  630.5-1968 
requirement  assigning  responsibility  for 
the  safe  operation  of  the  hoisting 
equipment  to  the  operator  provides  a 
greater  degree  of  safet\'  than  the  ANSI 
830.5-1994  requirement,  which  places 
authority  with  the  supervisor.  A  letter 
from  a  professional  engineering  firm  to 
the  secretary  of  the  ASME  B30 
committee  (Exhibit  9-133)  addresses 
this  issue  as  follows: 

*    *    *  Control  of  a  heavy-lifting  operation 
soIpIv  undpr  the  direction  of  a  supervisor  or 
any  other  person  who  may  be  less  qualified 
tiidn  he.  is  not  prudent.  The  rrane  operator 
has  instnimentation  in  the  crane  to  base  his 
action  upon,  and  should  be  the  ultimate 
person  to  make  decisions  about  the  capacity 
and  safety  of  both  the  machine  and  lifting 
operation  •    *    • 

A  qualified  crane  operator  can  make 
decisions  about  handling  a  crane  load.  A 
super\isor  may  or  may  not  have 
qualifications  m  safe  crane  operation.  Safe 
crane  operation  belongs  in  the  domain  of 
qualified  operators,  not  managers. 

Paragraph  (a)(2)  wou'd  require  that, 
prior  to  each  shift,  a  qualified  rigger 
inspect  the  rigging  in  accordance  with 
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§  1926.251  of  this  part.  OSHA  accepts 
the  Committee's  conclusion  that  it  is  not 
necessary  to  define  the  term  "quaHfied 
rigger."  A  qualified  rigger  is  thus  simpiv 
a  "qualified  person"  who  is  performing 
the  inspection  of  the  rigging  equipment. 
Rigging  would  he  inspected  according  to 
the  requirements  in  §  1926.251  of  this 
part,  Rigging  Equipment  for  Material 
Handling.  To  promote  ease  of 
compliance,  the  proposal  provides  a 
cross  reference  to  that  section. 

Paragraphs  (a)(3)  and  (a)(4)  address 
the  issue  of  transporting  employees 
using  hoisting  equipment.  Paragraph 
(a)(3)  would  prohibit  the  direct  use  of 
the  headache  ball,  hook  or  load  to 
transport  personnel  except  as  provided 
in  paragraph  (a)(l)(v)(4)  of  this  section. 
These  practices  at^  widely  recognized  to 
be  unsafe  since  they  expose  the 
employee  to  hazards  of  falling  off  the 
load  or.  in  a  case  where  the  load  falls, 
falling  with  the  load. 

Paragraph  (a)(4)  of  the  proposal  would 
allow  the  use  of  cranes  and  derricks  to 
hoist  employees  on  a  personnel 
platform  (e.g..  man  basket)  when  work 
under  this  subpart  is  being  conducted, 
even  though  the  requirements  of 
^  1926.550(g)(2),  Crane  or  Derrick 
Suspended  IPersonnel  Platforms, 
prohibit  the  use  of  a  crane  or  derrick  to 
hoist  employees  on  a  personnel 
platform  unless  structural  design  or 
worksite  conditions  make  conventional 
means  more  hazardous  or  infeasible.  In 
steel  erection,  however,  the  work  station 
moves  progressively  as  pieces  of 
structural  steel  are  connected  to  each 
other.  This  means  that  elevators  cannot 
be  installed  until  much  of  the  structure 
has  been  completed.  Transporting 
ironworkers  to  a  workstation  elevated 
hundreds  of  feet  in  the  air  bv  hoisting 
a  personnel  platform  with  a  crane 
eliminates  the  hazards  associated  with 
worker  fatigue  that  can  occur  from 
climbing  or  walking  up.  The  Committee 
also  believes  that  many  steel  erection 
activities  (particularly  repetitive 
activities  performed  at  different 
locations,  such  as  bolting-up,  that 
require  a  great  deal  of  climbing  up  and 
down)  can  be  performed  much  more 
safely  and  efficiently,  and  with  greatly 
reduced  exposure  to  hazards,  when 
done  from  a  personnel  platform  than 
from  scaffolding.  The  time  to  perform 
the  activity  is  only  a  fraction  of  the  time 
to  erect  and  dismantle  the  scaffolding 
that  would  be  required  to  do  the  job 
safely.  Exposures  to  fall  hazards  and 
other  hazards  associated  with  erection 
and  dismantling  of  scaffolds  for  short 
term,  repetitive  activities  are  eliminated 
by  the  use  of  a  personnel  platform.  The 
Committee  further  noted  that,  when 
cranes  or  lifts  are  used  to  hoist  a 


personnel  platform,  employees  engaged 
in  steel  erection  are  still  protected  by 
the  other  requirements  of  §  1926.550(g). 
These  include  hoisting  work  practices, 
such  as  performing  the  lift  in  a  slow, 
cautious  and  controlled  manner; 
holding  pre-lift  meetings;  conducting 
trial  lifts;  requiring  a  safety  factor  often; 
and  the  use  of  engineering  controls, 
such  as  anti-two  blocking  protection 
and  controlled  lowering  capability. 
OSHA  agrees  that  these  measures 
increase  the  safety  of  employees  being 
hoisted  on  a  personnel  platform;  OSHA 
seeks  comment  from  interested  parties 
on  the  issue  of  hoisting  employees  as  a 
regular  practice  in  steel  erection. 

Paragraph  (a)(5)  would  prohibit  safety 
latches  on  hooks  from  being  deactivated 
or  made  inoperable  except:  when  a 
qualified  rigger  has  determined  that  the 
hoisting  and  placing  of  purlins  and 
single  joists  can  be  performed  more 
safely  by  doing  so;  or  when  equivalent 
protection  is  provided  in  a  site-specific 
erection  plan.  Some  activities  in  steel 
erection  create  a  situation  where  it  is 
actually  safer  to  hoist  members  by 
deactivating  the  safety  latch,  e.g.,  when 
it  eliminates  the  need  for  workers  to 
climb  up  or  onto  unstable  structural 
members,  such  as  single  columns  or 
single  bar  joists,  to  unhook  the  member. 
The  proposal  would  allow  the  employer 
to  defeat  or  tie-back  the  safety  latch  in 
two  situations:  first,  if  a  qualified  rigger 
(during  hoisting  and  placing  of  purlins 
and  single  joists)  determines  that 
deactivating  the  safety  latch  presents  a 
lesser  hazard  than  leaving  it  on.  or 
second,  if  it  provides  equivalent 
protection  and  is  incorporated  as  a  safe 
practice  for  particular  lifts  in  a  site- 
specific  erection  plan.  This  would 
eliminate  abuse  of  the  technique  and 
ensure  that,  when  it  is  performed,  the 
necessary  precautions  are  taken.  OSHA 
solicits  information  on  the 
appropriateness  of  this  approach, 
particularly  with  regard  to  the 
protection  provided  to  the  workers 
involved  in  such  lifts. 

Paragraph  (hi  Working  under  loads. 
The  proposed  requirements  of 
paragraph  (b)  were  patterned  after 
requirements  in  §  5002  of  the  California 
Code  of  Regulations  (Ex.  9-24D1)  that 
regulate  overhead  loads  for  occasional 
unavoidable  exposure. 

Paragraph  (b)(1)  would  require  that 
routes  for  suspended  loads  be  pre- 
planned to  ensure  that  no  employee  is 
required  to  work  directly  below  a 
suspended  load,  with  exceptions  for 
certain  employees.  Normally,  hoisting 
operations  can  be  performed  from  one 
location  with  a  clear  travel  path  and  no 
overhead  passes.  OSHA  understands, 
however,  that  overhead  passes  cannot 


be  eliminated  entirely  due  to  the 
complexity  of  modern  construction, 
which  requires  that  many  activities  take 
place  concurrently.  On  many  building 
sites,  for  example,  existing  buildings, 
structures,  streets,  overhead  lines  and  so 
forth  make  it  possible  to  hoist 
construction  materials  from  one  or  two 
storage  areas.  As  a  result,  loads  must  be 
moved  over  the  same  work  areas 
throughout  the  course  of  the  job.  In 
addition,  on  some  large  projects,  such  as 
the  construction  of  power  plants,  many 
hoisting  operations  take  place 
simultaneously.  In  such  situations, 
cranes  must  be  located  throughout  the 
site  to  access  every  part  of  the  project. 
Scheduling  the  work  to  avoid  moving 
loads  over  occupied  work  areas  is  often 
not  feasible.  Although  the  proposed 
requirement  allows  loads  to  be  moved 
overhead,  it  requires  the  employer  to 
minimize  such  exposure  to  the  extent 
possible. 

Employees  engaged  in  the  initial 
connection  of  steel  and  employees 
necessary  for  hooking  or  unhooking  the 
load  are  the  only  employees  allowed  to 
work  directly  below  a  suspended  load, 
because  they  must  do  so  to  accomplish 
their  jobs.  This  provision  is  intended  to 
limit  the  number  of  employees  exposed 
to  the  hazard  of  falling  overhead  loads. 

OSHA  has  allowed  employees  to  work 
under  overhead  loads  in  certain  other, 
narrowly  limited,  work  situations.  For 
example,  a  similar  provision  is  found  in 
the  OSHA  construction  standards  in 
subpart  Q  of  this  Part,  Concrete  and 
Masonry  Construction.  Section 
1926.704(e)  of  that  standard  provides: 

No  employee  shall  be  permitted  under 
precast  concrete  members  being  lifted  or 
tilted  into  position  except  those  employees 
required  for  the  erection  of  those  members. 

Similarly,  the  lift-slab  section, 
§  1926.7b5(k)(l),  allows  some 
employees  in  certain  operations  to  work 
under  a  suspended  load;  in  this  case, 
the  operation  involves  lifting  the  slabs 
into  place  by  the  jacks: 

No  employee,  except  those  essential  to  the 
jacking  operation,  shall  be  permitted  in  the 
building/structure  while  any  jacking 
operation  is  taking  place  unless  the  building/ 
structure  has  been  reinforced  sufficiently  to 
ensure  its  integrity  during  erection. 

When  employees  engaged  in  steel 
erection  must  work  under  a  suspended 
load,  such  exposure  must  be  governed 
by  the  criteria  in  paragraph  (b)(2).  These 
criteria  require,  first,  that  materials 
being  hoisted  be  rigged  to  prevent 
unintentional  displacement.  In  addition, 
safety  hooks  with  self-closing  latches  or 
their  equivalent  must  be  used  to  prevent 
components  from  slipping  out  of  the 
hook;  this  precaution  eliminates  the 
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chance  of  components  disengaging  from 
the  hook  and  causing  the  load  to  fall.  An 
equivalent  device  could  be  a  hook  with 
another  type  of  closing  device,  i.e.,  a 
hook  writh  a  spring-loaded  gate  or 
another  type  of  safety  hook  that  would 
provide  the  same  level  of  safety  as  a 
safety  hook  with  a  self-closing  latch. 
Finally,  the  loads  must  be  rigged  by  a 
qualified  rigger. 

Paragraph  (c)  Multiple  lift  rigging 
procedure. 

This  section  proposes  specific 
performance  and  work  practice 
requirements  to  be  met  when  a  steel 
erector  chooses  to  lift  multiple  pieces  of 
steel  at  one  time  as  an  alternative  to 
single  lifting  of  individual  structural 
members.  This  procedure,  also  known 
as  "Christmas  treeing"  or  "tandem 
loading,"  is  not  addressed  in  OSHA's 
existing  steel  erection  standard. 
Although  the  hazards  associated  with 
the  lifting  of  tandem  loads  are 
substantial,  the  Committee  believes  that 
the  practice  can  be  made  safe  if  the 
means  and  methods  set  forth  in  this 
paragraph  are  strictly  observed.  In 
drawing  this  conclusion,  the  Committee 
considered  the  information  described  in 
the  following  paragraphs. 

Floor  beams  currently  in  use  are 
comparatively  light  and  may  not  be 
strong  enough  to  support  a  bundle  of 
structural  steel  safely.  Thus,  the  steel 
must  be  picked  up  from  the  ground. 
Picking  up  single  beams  one  at  a  time 
is  not  always  practical,  and  tandem 
loads  significantly  increase  efficiency. 
Some  safety  benefits  are  associated  with 
this  procedure,  including  a  reduction  in 
the  length  of  time  connectors  and  others 
are  exposed  to  the  hazards  posed  by 
overhead  loads  because  fewer  swings 
are  required,  a  reduction  in  the  time 
connectors  must  spend  out  on  the  iron 
because  tandem  loading  allows  them  to 
complete  their  tasks  more  quickly,  and 
reduced  stress  on  the  crane  operator 
because  fewer  mechanical  operations 
are  required. 

An  OSHA  letter  dated  September  9, 
1993,  from  the  Director  of  the  Office  of 
Construction  and  Engineering  to  the 
Regional  Administrator  of  Region  1 
describes  some  of  the  benefits  of 
Christmas  treeing: 

Christmas  treeing  could  indeed  be 
productive  and  efficient  on  projects  when 
erecting  floor  or  roof  filler  beams,  all  of  the 
same  length  and  weight  with  similar  details 
at  each  end  of  the  beams.  In  large  industrial 
projects  where  the  location  of  the  crane  is 
much  farther  away  from  the  bay  under 
erection.  Christmas  treeing  could  also  prove 
to  be  efficient.  Further,  the  practice  reduces 
the  total  number  of  swings  the  crane  makes 
in  each  project,  thus  reducing  the  risk  of 
exposing  the  workers  located  in  the  vicinity 


of  the  crane  or  in  the  path  of  travel  of  the 
load  (Ex.  9-13G,  p.  2). 

Paragraph  (c){l)  would  provide  the 
criteria  that  must  be  met  for  a  multiple 
lift  to  be  permitted  at  all  under  this  rule. 
A  multiple  lift  rigging  assembly,  as 
defined  in  the  definition  section,  must 
be  utilized.  By  definition,  the  assembly 
must  have  been  manufactured  by  a  wire 
rope  rigging  supplier.  Since  this  is  a 
specialized  type  of  lift,  the  rigging 
assembly  must  have  been  designed 
specifically  for  the  particular  use  in  a 
multiple  lift  and  meet  the  specifics  of 
the  definition.  A  multiple  lift  may  not 
involve  hoisting  more  than  five  (5) 
members  during  the  lift.  Limiting  the 
number  of  members  hoisted  is  essential 
to  safety,  and  the  Committee  has 
determined  that  five  members  is  the 
maximum  number  that  can  be  hoisted 
safely,  taking  into  account  the  necessity 
of  controlling  both  the  load  and  the 
empty  rigging.  In  addition,  this  limit  on 
the  number  of  members  recognizes  that 
a  typical  bay,  consisting  of  up  to  five 
members,  could  be  filled  with  a  single 
lift.  Too  many  members  in  a  lift  may 
create  a  string  that  is  too  awkward  to 
control  or  allow  too  much  empty  rigging 
to  dangle  loose,  creating  a  hazard  to 
employees. 

In  addition,  only  structural  members 
may  be  lifted  during  a  multiple  lift. 
Other  items,  such  as  bundles  of  decking, 
do  not  lend  themselves  to  the  multiple 
lift  procedure.  A  typical  multiple  lift 
member  would  be  a  wide  flange  beam 
section  between  10  and  30  feet  long, 
typically  weighing  less  than  1,800 
pounds.  Employees  engaged  in  a 
multiple  lift  operation  must  be  trained 
in  these  procedures  in  accordance  with 
§  1926.761(c)(1),  which  contains 
specific  training  requirements  for 
employees  engaged  in  multiple  lifts. 
Due  to  the  specialized  nature  of 
multiple  lifts  and  the  knowledge 
necessary  to  perform  them  safely,  this 
training  requirement  is  necessary  to 
ensure  that  employees  are  properly 
trained  in  all  aspects  of  multiple  lift 
procedures. 

Paragraph  (c)(2)  describes  how  the 
components  of  the  multiple  lift  rigging 
assembly  are  to  be  designed  and 
assembled.  The  employer  must  ensure 
that  each  multiple  lift  rigging  assembly 
is  designed  and  assembled  with  a 
maximum  capacity  for  the  total 
assembly  and  for  each  individual 
attachment  point.  This  capacity, 
certified  by  the  manufacturer  or 
qualified  rigger,  would  be  based  on  the 
manufacturer's  specifications  and 
would  have  a  5  to  1  safety  factor  for  all 
components.  Since  multiple  lift  rigging 
is  special  rigging  used  only  for  the 


purpose  of  performing  a  multiple  lift 
rigging  procedure  (MLRP),  the  rigging 
would  be  certified  by  the  qualified 
rigger  who  assembles  or  the 
manufacturer  who  provides  the  entire 
assembly  to  ensure  that  the  main  line  is 
capable  of  supporting  the  whole  load 
and  each  hook  is  capable  of  supporting 
the  individual  members.  The 
appropriate  rigging  assembly  to  be  used 
is  the  lightest  one  that  will  support  the 
load.  Typically,  one  assembly  is 
manufactured  and  certified  for  the 
heaviest  anticipated  multiple  lift  on  the 
job,  and  this  rigging  is  then  used  for  all 
the  MLRPs. 

To  ensure  that  a  MLRP  does  not 
overload  the  hoisting  equipment,  the 
Committee  recommended  that  OSHA 
propose  a  provision  in  paragraph  (c)(3) 
that  would  prohibit  the  total  load  of  the 
MLRP  from  exceeding  either  the  rated 
capacity  of  the  hoisting  equipment  as 
specified  in  the  hoisting  equipment  load 
charts  or  the  rated  capacity  of  the 
rigging  as  specified  in  the  rigging  rating 
chart.  Several  crane  manufacturers  have 
recognized  that  MLRP  is  becoming  an 
industry  practice  and  have  accepted  the 
use  of  their  cranes  for  this  purpose 
provided  that  the  crane  is  utilized  in  a 
manner  consistent  with  the  safe 
practices  defined  in  the  operators 
manual  and  crane  capacity  chart  (Ex.9- 
30).  Paragraph  (c)(3)  proposes  these 
provisions. 

Paragraphs  (c)(4)  and  (c)(5)  address 
safe  rigging  for  the  multiple  lift. 
Paragraph  (c)(4)  would  require  that  the 
multiple  lift  rigging  assembly  be  rigged 
with  the  members  attached  at  their 
center  of  gravity  and  be  kept  reasonably 
level,  be  rigged  from  the  top  down,  and 
have  a  distance  of  at  least  7  feet  (2.1  m) 
between  the  members.  In  practice,  these 
procedures  mean  that  the  choker 
attached  to  the  last  structural  member  of 
the  group  to  be  connected  would  be  the  " 
one  attached  on  the  rigging  assembly 
closest  to  the  headache  ball.  The  next  to 
last  member  to  be  connected  would  be 
attached  to  the  next  lower  hook  on  the 
rigging  assembly  and  so  on.  As  each 
member  is  attached,  it  would  be  lifted 
approximately  two  feet  off  the  ground  to 
verify  the  location  of  the  center  of 
gravity  and  to  allow  the  choker  to  be 
checked  for  proper  connection. 
Adjustments  to  choker  location  would 
be  made  during  this  trial  lift  procedure. 
The  choker  length  would  then  be 
selected  to  ensure  that  the  vertical 
distance  between  the  bottom  flange  of 
the  higher  beam  and  the  top  flange  of 
the  next  lower  beam  is  never  less  than 
7  feet.  Thus,  when  the  connector  has 
made  the  initial  end  connections  of  the 
lower  beam  and  moves  lo  the  center  of 
each  beam  to  remove  the  choker,  there 
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will  be  sufficient  clearance  to  prevent 
contacting  the  upper  suspended  beam. 
Furthermore,  although  the  OSHA  letter 
referred  to  earlier  (E.\.  9-1 3G)  suggested 
that  the  beam  spacing  could  be  eight  or 
nine  feet,  the  Committee  determined, 
and  OSHA  agrees,  that  seven  feet  is 
more  appropriate  since,  in  addition  to 
the  necessary  clearance  just  mentioned, 
a  typical  connector  could  easily  reach 
up  and  grab  the  member  at  seven  feet 
but  might  have  some  trouble  doing  so  if 
the  spacing  were  greater.  OSHA  requests 
comment  on  whether  spacing  greater 
than  7  feet  would  constitute  a  hazard. 

Once  the  members  are  ready  to  be  set. 
paragraph  (c)(5)  would  require  that  the 
members  be  set  from  the  bottom  up. 
Even  though  this  is  the  only  practical 
way  that  the  members  can  be  set,  the 
inclusion  of  this  proposed  requirement 
promotes  clarity. 

Paragraph  (c)(6)  sets  forth  the 
proposed  requirements  for  lowering  the 
load.  Like  the  hoisting  of  personnel 
platforms,  multiple  lifts  must  employ 
controlled  load  lowering  when  lowering 
loads  into  position  for  the  connectors  to 
set  the  members.  OSHA  agrees  with  the 
Committee's  recommendation  that  such 
a  device  is  essential  to  prevent  potential 
accidents  if  the  crane  operator's  foot 
should  slip  off  the  brake,  the  brake  fails. 
or  the  load  slips  through  the  brake. 
When  the  load  is  over  the  connectors 
and  is  being  lowered  into  place,  the 
operator  must  have  maximum  control 
over  the  load.  This  proposed 
requirement  would  have  prevented  the 
July  20,  1990,  fatality  in  Austin,  Texas, 
referred  to  in  Ex.  9-i.lG  (p.  4). 

Several  members  of  the  Committee 
staled  that  the  use  of  a  MLRP  reduces 
total  employee  exposure  to  suspended 
load  hazards  as  well  as  to  the  hazards 
associated  with  crane  supported  loads 
traveling  horizontally.  An  MLRP  is 
treated  as  an  engineered  lift  and 
accordingly  receives  the  full  attention  of 
the  entire  raising  gang.  The  lifts  are 
made  in  a  more  controlled  fashion  due 
to  the  special  rigging  and  physical  size 
of  the  assembled  load.  In  addition, 
cranes  used  for  multiple  lifts  must  have 
controlled  load  lowering  devices. 

A  Committee  workgroup  was  formed 
to  develop  the  MLRP  section  of  the 
proposed  regulatory  text.  This 
workgroup  noted  several  additional 
benefits  of  MLRPs.  For  example,  the 
increased  weight  of  the  load  hoisted 
using  an  MLRP  results  in  reduced 
swing,  boom,  and  hoist  speeds,  which 
increases  the  amount  of  control  the 
operator  has  over  the  lift.  The 
workgroup  also  stated  that  crane 
operators  report  that  the  swing 
operation  has  the  greatest  potential  for 
operator  error  and  loss  of  load  control. 


and  therefore  that  reducing  the  number 
of  swings  enhances  safety.  The 
workgroup  thus  believes  that  the 
reduced  number  and  speed  of  swing 
operations  associated  with  MLRPs  will 
increase  safety,  and  that  lift  precision 
will  also  be  increased  because  MLRPs 
require  that  controlled  load  lowering 
devices  be  used  on  cranes  making  such 
lifts.  When  the  operator  is  working  in 
the  blind  (where  the  connectors  cannot 
be  seen),  according  to  the  workgroup, 
reducing  the  number  of  swing  cycles  is 
particularly  important  because  it 
minimizes  the  opportunity  for  a 
communication  error,  which  could 
cause  an  accident.  Furthermore,  the 
workgroup  stated  that  the  total 
suspended  load  time  and  the  frequency 
of  loads  passing  overhead  are  reduced 
for  all  non-erection  personnel  on  the  job 
when  an  MLRP  is  being  performed.  This 
is  particularly  important,  according  to 
the  workgroup,  because  these  workers 
normally  are  occupied  with  other  tasks 
and  often  do  not  pay  attention  to 
suspended  loads  that  may  be  passing 
overhead.  This  group  of  employees 
includes  those  working  under  canopies 
and  partially  completed  floor  systems 
who  cannot  see  hoisted  material  passing 
overhead  but  could  be  injured  if  a  load 
were  dropped. 

In  addition,  when  single  pieces  are 
hoisted,  the  emphasis  is  often  on  speed. 
The  lift  is  hoisted,  swung  and  boomed 
at  maximum  crane  speed  in  an  effort  to 
maximize  production.  Under  these 
circumstances,  the  Committee  felt  that 
single  piece  hoisting  increases  the 
potential  for  problems  in  the  hoist 
sequence  and  in  the  final  placement  of 
each  member  and  additionally 
contributes  to  operator  fatigue. 

According  to  the  workgroup,  a  great 
safety  benefit  of  multiple  lifting  is  that 
the  manipulation  of  the  members  at  the 
point  of  connection  limits  the 
movement  of  the  hoist  hook,  in  most 
cases,  to  an  area  less  than  10  feet  in 
diameter  and  additionally  requires  that 
such  movement  be  done  at  a  slow  speed 
and  with  maximum  control.  The  hazard 
that  connectors  consider  the  most 
serious,  that  of  a  high  speed  incoming 
beam,  is  thus  minimized  using  the 
MLRP  process. 

Section  1926.754    Structural  Steel 
Assembly 

This  section  sets  forth  the  proposed 
requirements  for  the  assembly  of 
structural  steel. 

Paragraph  (a)  would  require  that 
structural  stability  be  maintained  at  all 
times  during  the  erection  process.  This 
would  be  a  general  requirement  for  any 
type  of  steel  structure.  Since  structural 
stability  is  essential  to  the  successful 


erection  of  steel  structures,  this 
proposed  .section  is  intended  to  prevent 
collapse  due  to  lack  of  stability,  a  major 
cause  of  fatalities  in  this  industry. 

Paragraph  (b)  proposes  additional 
requirements  specifically  for  multi-story 
structures.  Paragraph  (b)(1)  would 
require  that  permanent  floors  be 
installed  as  the  erection  of  structural 
members  progresses  and  that  there  be 
not  more  than  eight  stories  between  the 
erection  floor  and  the  upper-most 
permanent  floor,  except  where  the 
structural  integrity  is  maintained  as  a 
result  of  the  design.  This  paragraph  is 
identical  to  existing  §  1926.750(a)(1)  in 
OSHA's  steel  erection  standard. 

Paragraph  (b)(2)  would  prohibit 
having  more  than  four  floors  or  48  feet 
(14.6  m),  whichever  is  less,  of 
unfinished  bolting  or  welding  above  the 
foundation  or  uppermost  permanently 
secured  floor,  except  where  the 
structural  integrity  is  maintained  as  a 
result  of  the  design.  This  paragraph  is 
essentially  the  same  as  existing 
§  1926.750(a)(2).  except  for  the  addition 
pertaining  to  situations  where  structural 
integrity  is  maintained  as  a  result  of  the 
design.  The  Committee  recommended 
an  exception  similar  to  that  in 
paragraph  (b)(1)  to  allow  for  flexibilltv 
in  design. 

Paragraph  (b)(3)  would  require  that  a 
fully  planked  or  decked  floor  or  nets  be 
maintained  within  2  stories  or  30  feet 
(9.1  m),  whichever  is  less,  directly 
under  any  erection  work  being 
performed.  This  is  essentially  the  same 
provision  as  existing  §  1926.750(b)(2)(i), 
except  that  the  proposed  revision  adds 
the  option  of  Installing  nets  in  addition 
to  the  planked  or  decked  floor  options. 
Paragraph  (b)  thus  retains  many  of  the 
requirements  of  OSHA's  existing  steel 
erection  rule. 

Paragraph  (c)  Walking/working 
surfaces.  This  paragraph  sets  forth 
proposed  requirements  to  control  the 
slipping/tripping  hazards  encountered 
when  working  on  steel  structures.  The 
Committee  pointed  out  that  the  hazards 
posed  by  shear  connectors  need  to  be 
addressed  in  any  revision  of  subpart  R. 
Shear  connectors  are  commonly  found 
in  bridges  and  in  other  types  of  steel 
erection.  When  attachments,  like  shear 
connectors,  are  shop-welded  to  the  top 
flange  of  beams,  the  resulting 
projections  can  create  a  significant 
tripping  hazard.  Field  installation  of 
these  attachments  can  significantly 
reduce  exposure  to  this  hazard.  Any 
costs  imposed  by  field  installation  of  the 
attachments  is  likely  to  be  more  than 
offset  by  the  increased  productivity  and 
safety  for  employees  who  walk  on  the 
top  flange  of  the  structural  steel.  It  is 
much  safer  to  walk  on  a  beam  that  is  not 
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studded  with  these  shear  connectors  or 
otherwise  covered  with  a  temporary 
working  surface.  The  installation  of 
these  shear  connectors  needs  to  be 
performed  on  a  beam  in  a  manner  that 
allows  the  installer  to  maintain  a  clear 
walking  surface. 

Paragraph  (c)(l)(i)  would  prohibit  the 
attachment  of  shear  connectors  (such  as 
headed  steel  studs,  steel  bars  or  steel 
lugs),  reinforcing  bars,  deformed 
anchors  or  threaded  studs  to  the  top 
flanges  of  beams,  joists  or  beam 
attachments  so  that  they  project 
vertically  from  or  horizontally  across 
the  top  flange  of  the  member  until  after 
the  decking,  or  other  walking/working 
surface,  has  been  installed. 
Additionally,  paragraph  (c)(l){ii)  would 
require  that  when  shear  connectors  are 
utilized  in  the  construction  of 
composite  floors,  roofs  and  bridge 
decks,  employees  lay  out  and  install  the 
shear  connectors  after  the  decking  has 
been  installed,  using  the  deck  as  a 
working  platform.  This  paragraph 
would  also  prohibit  the  installation  of 
shear  connectors  from  within  a 
controlled  decking  zone  (CDZ),  as 
specified  in  §  1926.760(c)(8). 

SENRAC  reviewed  the  issue  of 
slippery  surfaces  caused  by  painted  or 
coated  steel.  The  Committee  found  that 
a  major  cause  of  falls  in  the  steel 
erection  industry  is  the  presence  of 
slippery  walking,  working  and  climbing 
surfaces  in  steel  erection  operations 
when  fall  protection  is  not  used.  The 
problem  initially  arises  from  the 
application  of  protective  coatings  on 
structural  steel  used,  for  example,  in  the 
construction  of  mills,  chemical  plants 
and  other  structures  exposed  to  highly 
corrosive  materials  as  well  as  in  the 
construction  of  stadiums  or  other 
structures  exposed  to  varying  weather 
conditions.  It  is  usually  impractical  to 
leave  the  steel  uncoated  and  then  to 
paint  the  entire  structure  in  the  field 
after  erection.  Unfortunately,  steel 
coated  with  paints  or  protective  coatings 
can  be  extremely  slippery.  When  there 
is  moisture,  snow,  or  ice  on  coated  steel, 
the  hazard  is  increased.  Related  to  this 
is  the  issue  of  the  slipperiness  of  metal 
decking. 

The  problem  of  slipperiness  created 
by  coated  steel  has  been  discussed  by 
industry  and  union  safety  committees 
for  more  than  two  decades.  In  the  late 
1970's,  a  study  was  conducted  by  the 
National  Bureau  of  Standards.  This 
study,  according  to  a  SENRAC 
workgroup,  reached  no  definite 
conclusions  and  proposed  no  solution 
(Ex.  9-10).  At  the  urging  of  labor  and 
management  during  the  late  1980's,  a 
NIOSH  sponsored  study  entitled, 
"Correlation  of  Subjective  Slipperiness 


Judgments  with  Quantitative  COF 
Measurements  For  Structural  Steel," 
was  conducted  by  the  University  of 
Oklahoma's  Institute  for  Safety  & 
Ergonomics  Studies  (Ex.  9-10).  This 
study  looked  into  the  effects  that 
protective  coatings  have  on  the 
slipperiness  of  structural  steel.  Once 
again,  according  to  the  SENRAC 
workgroup,  the  data  did  not  provide  a 
sufficient  basis  for  determining 
adequate  means  for  controlling  or 
eliminating  the  slippery  surfaces  on 
painted  structural  steel  members. 

Slipperiness  of  painted  surfaces  has 
been  a  problem  not  only  in  the  United 
States  but  also  in  Canada.  In  the 
Province  of  Alberta  the  problem  has 
been  addressed  by  requiring  the  use  of 
an  anti-skid  coating.  Although  use  of 
this  coating  involves  an  added  cost,  this 
cost  is  not  significant,  according  to 
those  involved  (Ex.  9-10). 

A  SENRAC  workgroup  considered  all 
the  information  available  to  it  and 
recommended  that  SENR.\C  adopt  a 
performance  standard  that  would 
mandate  a  minimum  0.5  static 
coefficient  of  friction  (COF)  for  all 
working,  walking  and  climbing  surfaces 
when  they  arrive  on  the  job  site.  The 
workgroup  noted  that  the  slippery 
surface  issue  was  originally  limited  to 
slippery  paint  on  structural  members 
but  had  been  expanded  to  include  metal 
decking. 

This  recommendation  of  the  SENRAC 
workgroup  was  questioned  by  some 
members  of  the  industry,  including  the 
Steel  Deck  Institute  (SDI)  (Ex. 9-87)  and 
the  Metal  Building  Manufacturers 
Association  (MBMA)  (Ex.  9-129).  The 
main  concern  expressed  by  these  groups 
was  how  an  employer  would  know  that 
it  was  in  compliance,  and,  specifically, 
how  surfaces  would  be  tested  to 
determine  that  this  COF  had  been 
achieved  and  what  instrument  would  be 
used  to  make  this  determination.  An 
expert  on  slip  prevention  made  a 
presentation  to  the  Committee  on  how 
to  measure  the  COF  of  a  slippery 
surface. 

The  expert  reviewed  the  primary- 
methods  for  testing  the  slipperiness  of 
surfaces.  The  first  instrument  was 
described  as  a  drag  meter.  A  major 
limitation  of  this  device  is  that  it  will 
not  work  on  dirty  or  wet  surfaces.  Thus, 
testing  wet  and  dirty  surface  conditions 
which  actually  occur  on  job  sites  is 
impossible  using  this  device.  A  second 
instrument  was  an  articulated  strut 
device.  This  device  is  currently  being 
tested  by  the  American  Society  for 
Testing  and  Materials  (ASTM)'.  A  third 
device  examined  was  a  pendulum-like 
device.  It  is  limited  in  that  it  requires  a 
level  floor  for  proper  measurement. 


Lastly,  the  expert  described  a  measuring 
device  that  he  has  developed  that 
measures  not  COF  but  slip  resistance. 
He  noted  that  this  instrument  has  been 
modified  and  is  available  as  a  portable 
unit.  He  described  two  major  advantages 
to  this  device:  it  can  test  wet  surfaces 
and  it  can  be  used  in  the  field  to  lest 
surfaces  as  they  are  actually  walked  on. 

Following  this  presentation  and  after 
lengthy  discussions  on  the  slipper\ 
surface  issue,  the  Committee  concluded 
that  conclusive  studies  and  documented 
information  on  the  subject  of  slippery 
surfaces  in  steel  erection  are  not 
available.  To  obtain  more  information, 
the  Committee  agreed  that  a  study 
should  be  conducted  by  the  expert  to 
test  these  slippery  surfaces.  This  study, 
commissioned  by  SENR.AC.  was 
conducted  in  May  of  1995  under  the 
guidance  of  the  SENRAC  workgroup.  In 
a  final  report  of  the  study  to  SENR.-^C 
(Ex.  9-64).  the  expert  summarized  the 
methodology  and  findings.  Seven 
surfaces  were  tested  under  both  wet  and 
dry  conditions  using  two  different 
instruments.  In  addition  to  these 
mechanical  tests,  five  ironworkers 
ranked  how  slippery  these  surfaces  felt 
while  walking  on  them.  The  two  results 
were  compared.  A  minimum  standard 
for  slip  .resistance  was  set  forth  in  the 
report. 

The  study  was  presented  to  SENfLAC 
and  suggested  the  following  tentative 
draft  regulatory  text  for  discussion 
based  on  the  recommendation  of  the 
study:  "all  painted,  coated  or  otherwise 
visibly  treated  skeletal  structural  steel 
members  that  are  walking/working 
surfaces  shall  have  a  finish  that  has  a 
slip  index  of  .75  or  higher  as  measured 
with  an  English  XL  Slip-Resistance 
tester  or  a  slip  index  of  .60  or  higher  as 
measured  with  a  Brungraber.  Mark  II 
Slip  Te.ster  and  would  have  to  be  tested 
in  accordance  with  certain  test 
procedures  set  out  in  an  appendix."  The 
Committee  determined,  based  on 
information  obtained  from  and 
presentations  given  by  industry  groups 
at  SENRAC  meetings,  that  the  draft 
language  was  not  acceptable.  The 
industry'  groups  providing  information 
'included  the  Steel  Deck  Institute  (Ex.  9- 
73),  the  Metal  Building  Manufacturers 
Association  (Ex.  9-74).  the  Metal 
Construction  Association  (Ex.  9-75). 
Bethlehem  Steel  (Exs.  9-106  and  9- 
110).  the  National  Coil  Coaters 
Association  (Ex.  9-108).  American  Iron 
and  Steel  Institute  (Ex.  1-109).  and  the 
American  Institute  of  Steel  Construction 
(Ex.  9-128).  The  Committee  thus 
concluded  that  it  could  net  determine  a 
minimum  value  for  slip  resistance  or 
COF.  given  all  the  variables  to  be 
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considered,  nor  could  it  agree  or  an 
acceptable  testing  method. 

The  Committee  ne.xt  decided  to 
separate  the  issues  of  slippery  surfaces 
on  metal  decking  and  on  structural 
steel.  Furthermore,  based  on  perceived 
differences  in  the  feasibility  of 
compliance,  there  was  general 
agreement  that  a  requirement  for 
structural  steel  could  be  proposed  while 
one  for  metal  decking  should  not  be 
proposed  at  this  time. 

Tne  Committee,  consequently, 
recommended  that  OSHA  propose 
paragraph  (c)(3)  to  prohibit  workers 
from  walking  the  top  surface  of  any 
structural  steel  member  which  has  been 
finish  coated  with  paint  or  similar 
material  unless  documentation  or 
certification,  based  on  an  appropriate 
.•\STM  standard  test  method,  is 
provided  stating  that  the  finished  coat 
has  not  decreased  the  COF  from  that  of 
the  original  steel  before  it  was  finish- 
coated.  This  documentation  or 
certification  must  be  available  at  the  site 
and  to  the  steel  erector.  Rather  than 
define  a  minimum  requirement  for  the 
COF,  the  Committee  decided  to  ensure 
that  the  product  on  which  the  workers 
are  walking/working  is  no  more  slippery 
than  bare,  uncoated  steel,  which  is 
considered  by  the  Committee  to  be  safe 
to  walk/work  on,  even  when  wet.  OSHA 
seeks  comments  and  additional 
information  on  this  point  and  on  the 
availability  of  methods  to  increase  the 
safety  of  workers  in  this  situation  and  to 
measure  the  slipperiness  of  such 
surfaces.  There  are  currently  two  ASTM 
standardized  test  methods  for 
determining  the  COF  of  wet  surfaces, 
thus  enabling  the  painted  or  coated 
surface  to  be  tested  for  possible 
certification  that  the  COF  has  not 
decreased  (see  Appendix  B). 

With  regard  to  the  issue  of  the 
slipperiness  of  metal  decking,  OSHA  is 
reserving  paragraph  (c)(2)  to  allow 
additional  time  to  study  the  slippery 
surface  aspects  of  metal  decking  and 
identify  a  solution  to  the  problem.  A 
coalition  of  steel-producing  and  steel- 
related  organizations  has  indicated  its 
intention  to  gather  data  and  prepare 
comments  with  respect  to  paragraph 
(c)(2).  The  coalition  intends  to  identify 
the  principal  factors  contributing  to  slip 
and  fall  injuries  in  steel  erection,  and 
devise  feasible  and  effective  approaches 
to  reduce  those  risks  (Ex.  9-151).  OSHA 
invites  additional  comments  and 
information  on  walking/working 
surfaces  and  the  slippery  aspects  of 
metal  decking  from  other  interested 
parties. 

Paragraph  (d)  Plumbing-up. 
Paragraph  (d)(1)  would  require  that 
connections  of  the  equipment  used  in 


plumbing  up  be  properly  secured.  This 
is  identical  to  existing  §1926. 752(d)(1) 
of  OSHA's  steel  erection  standard. 
Paragraph  (d)(2)  would  require  that 
plumbing-up  equipment  be  removed 
only  with  the  approval  of  a  competent 
person.  This  is  essentially  the  same  as 
existing  §  1926.752(d)(4),  except  that  the 
word  "guys"  is  changed  to  "equipment" 
and  "under  the  supervision"  is  changed 
to  "with  the  approval."  In  addition, 
Committee  members  noted  that,  with 
respect  to  open  web  steel  joists,  the 
stabilizer  plate  requirement  of  proposed 
§  1926.757(a)(4)  will  greatly  facilitate 
the  plumbing-up  of  structures.  It  should 
be  noted  that  several  SENRAC  members 
have  raised  an  issue  (issue  #3  in  section 
VI,  Other  Issues)  regarding  the  adequacy 
of  this  performance  language. 

Paragraph  (ej    Decking.  This 
paragraph  sets  forth  the  proposed 
requirements  to  protect  employees 
during  decking  operations,  including 
the  installation  of  metal  deck  (metal 
deck  is  defined  in  the  definition  section 
of  this  standard).  The  Committee 
recognized  that  improper  installation  of 
decking  can  cause  accidents.  Analyses 
of  the  fatality/catastrophe  reports  in 
OSHA's  IMIS  system  bv  SENRAC  and 
OSHA  staff  (Exs.  9-14A,  9-42  and  9-49) 
indicate  that  falls  related  to  decking 
when  fall  protection  is  not  used  account 
for  a  large  percentage  of  steel  erection 
related  fatalities.  The  proposed 
requirements  contained  in  paragraph  (e) 
attempt  to  address  many  of  the  hazards 
which  cause  decking  accidents. 

Paragraph  (e)(1)  deals  with  some  of 
the  common  hazards  associated  with 
hoisting,  landing  and  placing  of  deck 
bundles.  Many  of  the  proposed 
requirements  of  this  paragraph  are 
adapted  from  the  Steel  Deck  Institute 
Manual  of  Construction  With  Steel  Deck 
(Ex.  9-34A). 

Paragraph  (e)(l)(i)  would  prohibit  the 
use  of  bundle  packaging  and  strapping 
for  hoisting  unless  specifically  designed 
for  that  purpose.  Bundle  straps  usually 
are  applied  at  the  factory  and  are 
intended  to  keep  the  bundle  together 
until  it  is  placed  for  erection  and  the 
sheets  are  ready  to  be  spread.  Decking 
is  bundled  differently;  some 
manufacturers  design  the  strapping  to 
be  used  as  a  lifting  device.  However, 
hoisting  a  bundle  by  straps  that  are  not 
designed  for  lifting  is  extremely 
dangerous.  The  bundle  straps  can  break 
apart  or  loosen,  creating  a  falling  object 
hazard  or,  if  a  structural  member  is  hit 
by  the  bundle  or  its  contents,  a  potential 
collapse  hazard. 

Paragraph  (e)(l){ii)  would  require 
that,  if  loose  items  such  as  dunnage, 
flashing,  or  other  materials  are  placed 
on  top  of  deck  bundles  which  are  being 


hoisted,  such  items  must  be  secured  to 
the  bundles.  Sometimes,  to  expedite 
unloading  and  hoisting,  items  such  as 
dunnage  or  flashing  are  placed  on  the 
decking  bundle  to  save  time.  Dunnage, 
for  example,  will  be  sent  up  with  the 
bundle  to  help  support  it  on  the 
structure  and  to  protect  the  decking 
which  has  already  been  installed.  This 
proposal  would  prevent  hoisting  loose 
items  or  "piggy  backing"  unless  the 
items  are  secured  to  prevent  them  from 
falling  off  the  bundle  in  the  event  that 
it  catches  on  the  structure  and  tilts. 

Paragraph  (e)(l)(iii)  would  require 
that  the  landing  of  bundles  of  decking 
on  joists  be  conducted  in  accordance 
with  proposed  §  1926.757(e)(4).  This 
requirement  is  a  cross-reference  to  the 
joist  section  of  the  proposed  standard. 
Paragraph  (e)(4)  of  that  section  sets  out 
proposed  criteria  for  landing  decking  on 
joists  and  will  be  discussed  later  in  the 
preamble. 

Paragraph  {e)(l)(iv)  also  addresses  the 
landing  of  bundles.  Under  this  proposed 
requirement,  bundles  would  be  landed 
on  framing  members  that  provide 
sufficient  support  for  unhanding  the 
bundles.  The  bundles  would  have  to  be 
set  in  such  a  manner  that  the  decking 
can  be  unhanded  without  losing  the 
support  of  the  structure.  If  the  blocking 
should  move  while  the  bundle  is  being 
unhanded,  the  bundle  would  be 
required  to  have  enough  support  to 
prevent  it  from  tilting  and  falling  into 
"the  hole."  The  analysis  of  the  fatality/ 
catastrophe  reports  produced  from 
OSHA's  IMIS  system  (Exs.  9-14A,  9-42 
and  9-49)  identified  the  improper 
landing  of  bundles  of  decking  as  a 
significant  factor  in  decking  accidents 
because  it  may  cause  a  collapse  of  the 
support  members  and/or  bundle. 
Proposed  paragraphs  (e)(l)(iii)  and  (iv) 
are  intended  to  eliminate  these  hazards 
by  providing  direction  for  properly 
landing  decking  bundles. 

Paragraph  (e)(l)(v)  would  require 
decking  to  be  secured  against 
displacement  after  the  end  of  the  shift 
or  when  environmental  or  jobsite 
conditions  warrant.  This  requirement 
would  prevent  decking  from  being  left 
unsecured  between  shifts  or  overnight 
and  would  prevent  decking  from 
becoming  dislodged  from  the  structure 
or  bundle  because  of  environmental 
conditions  such  as  high  wind.  A  gust  of 
wind  may  cause  individual  sheets  to 
peel  off  an  unsecured  bundle  of  decking 
and  fly  through  the  air.  Wind  can  also 
move  a  sheet  of  loose  decking  and  create 
a  hazard  where  an  employee 
inadvertently  steps  onto  a  loose  piece  of 
decking,  believing  it  to  be  secured. 
Paragraph  (ej(2)    Roof  and  floor 
openings.  This  paragraph  proposes  steel 
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erection  procedures  for  installing  metal 
deck  at  roof  and  floor  openings  to 
prevent,  among  other  things,  the  hazard 
of  employee  falls  through  deck 
openings.  The  Committee  found  such 
falls  to  be  a  major  cause  of  decking 
accidents. 

Paragraph  (e}(2)(i)  would  require  that, 
where  structural  design  and 
constructibility  allow,  framed  deck 
openings  have  structural  members 
turned  down  to  allow  continuous  deck 
installation.  Requiring  framed  deck 
openings  to  be  turned  down  allows 
continuous  decking  to  be  performed 
without  having  to  cut  the  deck  around 
the  opening.  This  procedure  generally 
applies  to  small  openings  rather  than 
larger  openings,  such  as  elevator  or 
mechanical  shaft  openings;  it  may  not 
be  appropriate  to  cut  the  decking 
around  larger  openings  at  a  later  time. 

Paragrapn  (e)(2)(ii)  would  require  that 
roof  and  floor  openings  be  covered 
during  the  decking  process  so  that 
uncovered  openings  do  not  create 
potential  fall  hazards.  If  the  design  of 
the  structure  does  not  allow  for  covering 
of  the  roof  and  floor  openings,  they 
must  be  protected  in  accordance  with 
proposed  §  1926.760(a)(2).  Openings  for 
elevator  shafts  and  stairs  are  typically 
too  large  to  cover  and  would  usually  be 
protected  with  a  guardrail.  To  decrease 
even  further  the  possibility  of  an 
employee  falling  through  a  deck 
opening,  proposed  paragraph  (e)(2)(iii) 
would  require  that  decking  holes  and 
openings  not  be  cut  until  necessary  for 
the  construction  process.  Once  cut. 
however,  openings  would  have  to  be 
protected  immediately  in  accordance 
with  §  1926.760(d),  which  sets  forth  the 
criteria  for  covering  roof  and  floor 
openings,  or  they  would  have  to  be 
otherwi.se  permanently  filled  (i.e.,  filled 
with  the  equipment  or  structure 
intended  for  the  opening,  at  which  time 
the  opening  would  no  longer  be  a  fall 
hazard). 

Paragraph  (e)(3)  would  require  that 
wire  mesh,  exterior  plywood,  or  the 
equivalent,  be  installed  around  columns 
where  planks  or  decking  do  not  fit 
tightly.  Gauge  metal,  typically  cut  out  to 
the  profile  of  the  column,  is  commonly 
used  for  this  purpose  and  would  be 
considered  an  equivalent  material.  This 
provision  is  identical  to  existing 
§  1926.752(h),  except  that  the  proposed 
provision  adds  "or  decking"  to  make 
clear  that  the  requirement  to  cover  open 
areas  around  columns  applies  during 
decking  operations  both  to  prevent  falls 
and  to  prevent  items  from  falling 
through  these  openings  to  lower  levels. 

Paragraph  (e)(4)  would  require  that 
decking  be  laid  tightly  and  secured  to 
prevent  accidental  movement  or 


displacement.  This  is  essentially  the 
same  as  existing  §  1926.752(f)  of 
OSHA's  steel  erection  standard.  The 
analysis  of  the  fatality/catastrophe 
reports  of  data  in  OSHA's  IMIS  system 
(Exs.  9-14A,  9-42  and  9-49)  established 
that  stepping  onto  or  working  on 
unsecured  decking  is  a  factor  in  decking 
accidents. 

Paragraph  (e)(5)(i)  would  require  that 
a  derrick  floor  be  fully  decked  and/or 
planked  and  the  steel  member 
connections  be  completed  so  as  to 
support  the  intended  floor  loading. 
Paragraph  (e)(5)(ii)  would  require  that 
temporary  loads  on  a  derrick  floor  be 
distributed  over  the  underlying  support 
members  to  pre\'ent  local  (spot) 
overloading  of  the  deck  material.  These 
provisions  contain  essentially  the  same 
requirements  as  those  in  existing 
§  1926.750(b)(l)(i).  OSHA  is  clarifying 
and  updating  the  existing  requirement, 
but  the  basic  concept  of  the  provision 
would  be  unchanged.  This  provision 
would  apply  mainly  to  multi-story 
structures  and  is  intended  to  ensure  that 
the  derrick  or  erection  floor  has  been 
installed  with  all  required  bolts  and  that 
final  decking  has  been  completed  before 
the  floor  is  loaded  and  the  sequence  of 
constructing  subsequent  levels  begins. 
This  level,  which  then  becomes  the 
working  level  for  the  erection  of  floors 
above,  may  need  to  support  a  derrick 
and  the  steel  members  required  for  the 
erection  of  those  levels.  Such  temporan* 
loads  would  have  to  be  distributed 
evenly  over  the  derrick  floor  to  ensure 
stability. 

Section  1926.755    Anchor  Bolts 

This  section  addresses  the  hazards 
associated  with  column  stability  and. 
specifically,  the  proper  use  of  anchor 
bolts  to  ensure  column  stability.  The 
Committee  concluded  that  inadequate 
anchor  bolt  installation  could  be  a  factor 
in  causing  structure  collapses.  One 
participant,  a  connector  by  trade, 
addres.sed  the  Committee  and  asserted 
that  collapses  due  to  poor  footings  and 
anchor  bolts  are  currently  the  primary 
cause  of  connector  accidents  (Ex.  6-3.  p. 
4).  The  Committee  was  in  general 
agreement;  OSHA  solicits  comments 
and  additional  information  on  the 
relative  importance  of  these  and  other 
causes  of  structural  collapse  and  the 
extent  to  which  they  result  in  falls 
during  steel  erection  activities. 

This  section  sets  out  parameters  for 
properly  installing  and,  when  necessary, 
modifv'ing  anchor  bolts.  Paragraph  (a) 
proposes  general  requirements  for 
ensuring  erection  stability.  Paragraph 
(a)(1)  would  require  that  all  columns  be 
anchored  by  a  minimum  of  4  anchor 
bolts.  Additionally,  as  discussed  below. 


this  paragraph  would  require  that 
column  anchor  bolt  assemblies, 
including  the  welding  of  the  column  to 
the  base  plate,  be  designed  to  resist  a 
300  pound  (136.2  kg)  eccentric  load 
located  18  inches  (.46  m)  from  the 
column  face  in  each  direction  at  the  top 
of  the  column  shaft.  The  Committee 
listened  to  some  presenters  who  were  of 
the  opinion  that  there  may  be  some 
types  of  columns  that  may  require  onlv 
two  anchor  bolts.  Also,  it  was 
contended  by  some  participants  that 
space  limitations  or  structural 
considerations  may  limit  the  size  of  the 
base  plate  or  the  bearing  surface 
(particularly  on  a  masonn,-  wall)  so  that 
it  is  not  wide  enough  to  allow  the 
placement  of  four  anchor  bolts.  The 
Committee  recommended,  however,  thai 
OSHA  propose  to  require  a  minimum  of 
four  anchor  bolts  for  all  columns,  for  the 
reasons  discussed  above.  In  some 
instances,  installing  two  anchor  bolts  at 
the  column  base  might  create  a  stable 
structure,  but  this  would  not  be  the  case 
until  after  all  of  the  horizontal  beams 
have  been  installed  and  the  frame  has 
been  completed.  Until  the  frame  has 
been  completed,  using  two  bolts  could 
cause  a  hinge  effect  that  could  tip  the 
column.  Requiring  all  column 
anchorages  to  have  four  bolts  eliminates 
the  possibility  of  creating  this  hinge 
effect. 

Additionally,  since  a  connector  with 
a  tool  belt  must  climb  the  column, 
which  creates  an  eccentric  load  on  the 
column,  proper  anchor  bolt  installation 
is  doubly  necessary.  Anchor  bolt 
assemblies  would  have  to  be  designed  to 
resist  a  300  pound  (136.2  kg)  eccentric 
load  located  18  inches  (.46  cm)  from  the 
column  face  to  prevent  the  column  from 
toppling  over  with  a  worker  on  it.  Based 
on  a  SENR-^C  workgroup  determination, 
300  pounds  (136.2  kg)  represents  the 
maxinuim  weight  of  an  ironworker  with 
a  tool  belt.  Eighteen  (18)  inc;hes  (.46  cm) 
off  the  face  of  the  column  is  the  center 
of  gravity  for  an  ironworker  climbing  a 
column. 

Paragraph  (a)(2)  addresses  the  setting 
of  columns  and  would  require  that 
columns  be  set  on  level  finished  floors, 
pre-grouted  leveling  plates,  leveling 
nuts,  or  shim  packs  which  are  adequate 
to  transfer  the  construction  loads.  This 
proposed  requirement  is  intended  to 
ensure  that  the  column  sits  on  a  level 
surface.  Placing  a  column  on  a  surface 
that  is  not  level  could  allow  the  column 
to  pivot  and  pull  out  the  anchor  bolts, 
creating  a  collapse  hazard. 

Paragraph  (a)(3)  would  require  that 
unstable  columns  be  eval  lated  by  a 
competent  person  and  be  guved  or 
braced  where  deemed  necessary.  If  it  is 
determined,  for  example,  that  the 
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anchor  bolts  could  potentially  be  pulled 
out  under  field  conditions,  the 
competent  person  can  elect  to  guy  or 
brace  the  column. 

Paragraph  (b)  Repair,  replacement  or 
field  modification.  This  paragraph 
addresses  the  situation  where  the  steel 
erector  may  be  working  after  another 
contractor  who  has  repaired,  replaced  or 
modified  an  anchor  bolt.  The  steel 
erector  often  cannot  visually  tell  when 
an  anchor  bolt  has  been  repaired  and 
thus  will  not  be  aware  of  the  repair 
unless  notified  that  a  repair  has  been 
made.  If  an  anchor  bolt  has  been 
improperly  repaired,  replaced  or 
modified,  it  could  lead  to  a  collapse. 
The  intent  of  this  proposed  paragraph  is 
to  ensure  that  the  erector  has  the 
opportunity  to  make  sure  that  any  work 
on  anchor  bolts  has  been  adequately 
performed. 

Paragraph  (b)(1)  would  prohibit  the 
repair,  replacement  or  field 
modification  of  anchor  bolts  without  the 
approval  of  the  project  structural 
engineer  of  record.  This  would  ensure 
that  any  change  to  the  original  anchor 
bolt  is  performed  in  a  manner  consistent 
with  original  specifications. 

Paragraph  (bj(2)  would  require  that 
any  such  approval  by  the  project 
structural  engineer  of  record  also 
indicate  any  requirements  for  special 
column  guying  or  bracing  as  a  result  of 
the  repair,  replacement  or  modification. 
If  the  project  structural  engineer  of 
record  has  approved  the  repair, 
replacement,  or  field  modification, 
guying  or  bracing  may  be  required  as  a 
precaution. 

Paragraph  (b)(3)  would  require  that, 
prior  to  the  erection  of  a  column,  the 
controlling  contractor  provide  written 
notification  to  the  steel  erector  if  there 
has  been  any  repair,  replacement  or 
modification  of  the  anchor  bolts  for  that 
column.  This  proposed  requirement, 
working  in  conjunction  with  proposed 
§  1926.752(a)(2).  completes  the 
communication  loop.  Generally,  the 
steel  erector  does  not  have  contact  with 
the  project  structural  engineer  of  record 
and  would  rely  on  the  controlling 
contractor  to  convey  any  notification 
from  the  project  structural  engineer  of 
record.  This  form  of  communication 
between  the  controlling  contractor  and 
steel  erector  is  already  a  common  jobsite 
practice. 

Section  1926.756    Beams  and  Columns 

This  section  sets  forth  proposed 
requirements  for  connections  of  beams 
and  columns  to  ensure  stability  of  the 
steel  structure  during  the  erection 
process.  Recognizing  that  inappropriate 
or  inadequate  connections  of  beams  and 
columns  is  inherently  hazardous  and 


can  lead  to  collapse  and  worker 
fatalities,  the  Committee  recommended, 
and  OSHA  proposes,  a  combination  of 
performance  and  specification 
requirements  to  address  these  hazards. 

Paragraph  (a)  General.  This  paragraph 
would  require  that,  during  the  final 
placing  of  solid  web  structural 
members,  the  load  not  be  released  from 
the  hoisting  line  until  the  members  are 
secured  with  at  least  two  bolts  per 
connection,  drawn  up  wrench-tight,  or 
the  equivalent  as  specified  by  the 
project  structural  engineer  of  record. 
This  is  identical  to  existing 
§  1926.751(a)  of  OSHA's  steel  erection 
standard,  except  that  "or  the  equivalent 
as  specified  by  the  project  structural 
engineer  of  record"  has  been  added  to 
allow  for  alternative  types  of 
connections  such  as  welding,  or,  in  the 
case  of  heavy  members,  allowance  for 
more  than  two  bolts. 

Paragraph  (b)  Diagonal  bracing. 
Paragraph  (b)  would  allow  solid  web 
structural  members  used  as  diagonal 
bracing  to  be  secured  by  a  single  bolt 
per  connection,  drawn  up  wrench-tight 
or  the  equivalent  as  specified  by  the 
project  structural  engineer  of  record.  In 
many  cases,  solid  web  structural 
members  such  as  channels  or  beams  are 
used  as  diagonal  bracing  or  wind 
bracing.  These  members  technically  fall 
under  paragraph  (a)  above;  however, 
since  they  are  used  in  a  different 
application,  i.e..  as  bracing  to  be  welded 
at  a  later  time,  a  one-bolt  connection  is 
sufficient.  These  members  play  a 
different  role  in  erection  stability  since 
they  are  designed  to  provide  stability  for 
the  final  completed  structure  and  are 
not  used  as  walking/working  surfaces. 
Compliance  with  this  provision  would 
provide  safe  connections  for  these 
members. 

Paragraph  (c)  Double  connections  at 
columns  and/or  at  beam  webs  over  a 
column.  "Double  connections"  are  an 
essential  method  for  connecting 
structural  steel  members  in  some  design 
concepts.  However,  these  connections 
can  pose  significant  hazards  while 
erecting  structural  steel.  When  a  double 
connection  at  a  column  is  not  properly 
executed,  the  resulting  failure  can  lead 
to  the  immediate  collapse  of  the  entire 
structure,  endangering  the  connector 
and  every  other  worker  on  or  around  the 
structure.  At  one  of  the  SENRAC 
meetings,  several  types  of  double 
connections  were  demonstrated  with 
the  use  of  scale  model  structural  web 
members,  together  with  a  discussion  of 
why  they  are  hazardous  and  how  they 
can  be  made  safely.  Proposed  paragraph 
(c)  would  require  that,  when  two 
structural  members  on  opposite  sides  of 
a  column  web.  or  a  beam  web  over  a 


column,  share  common  connection 
holes,  at  least  one  bolt  with  its  wrench- 
tight  nut  must  remain  connected  to  the 
first  member  unless  a  shop-attached  or 
field-bolted  seat  or  similar  connection 
device  is  present  to  secure  the  second 
member  and  prevent  the  column  from 
being  displaced.  When  seats  are 
provided,  the  connection  between  the 
seat  and  the  structural  member  that  it 
supports  must  be  bolted  together  before 
the  nuts  are  removed  for  the  double 
connection. 

A  double  connection,  by  definition,  is 
one  where  more  than  two  pieces  of  steel 
are  bolted  together  using  the  same 
(common)  bolts.  This  can  occur  where 
two  beams  are  bolted  to  opposite  sides 
of  a  column  web  or  to  the  opposite  sides 
of  a  beam  or  girder.  OSHA's  current 
steel  erection  standard  does  not  address 
this  practice.  When  utilizing  a  double 
connection  in  field  erection  procedures. 
a  beam  is  first  bolted  to  another  beam 
or  column.  Later  in  the  erection 
sequence,  another  beam  or  other 
member  is  added  to  the  opposite  side  of 
the  existing  connection,  using  the  same 
holes  and  the  same  bolts  to  "make  up" 
the  third  piece  in  the  connection.  This 
is  the  situation  where  the  practice  of 
double  connections  becomes  a  safety 
concern:  the  nuts  must  be  removed  from 
the  initially  placed  connection  bolts  and 
these  bolts  are  then  backed  out  to  the 
point  where  they  barely  grip  the  first 
two  pieces  of  steel,  so  that  the  third 
piece  can  be  lined  up  with  the  existing 
holes.  Then  the  same  bolts  are  pushed 
back  through  all  the  holes  and  the  nuts 
are  tightened  on  the  bolts  to  secure  the 
three  pieces  of  steel  together.  This 
maneuver  is  extremely  dangerous  for 
the  connector  because  of  the  tenuous 
grip  of  the  loosened  bolts  and  the 
possibility  that  the  connector's  spud 
wrench,  which  is  used  to  align  the 
incoming  piece,  may  slip.  If  at  any  time 
during  the  process,  the  carrying  member 
(i.e.,  the  central  member  to  which  the 
other  two  members  are  being  attached) 
reacts  to  residual  stresses  developed 
through  welding  and/or  misaligned 
connections  at  lower  elevations,  the 
carrying  member  can  move  suddenly, 
causing  the  bolts  or  the  spud  wrench  to 
become  dislodged.  The  incoming  third 
member  can  also  cause  problems  if  it 
bumps  up  against  the  fitting  or  wrench 
end.  Additionally,  crane  operators, 
wind,  building  movements  and  the 
connector  straining  to  make  a  tough 
connection  impose  stresses  that  can  lead 
to  disengagement  of  the  connection. 

Several  methods  for  performing 
double  connections  safely  were 
discussed  by  the  Committee.  For 
example,  a  seat  lug  could  be  inserted  on 
one  side  of  a  column,  below  the 
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connection  point.  When  the  first  beam 
is  placed,  two  bolts  could  be  inserted 
downward  into  the  seat  lug.  This  would 
leave  the  other  side  of  the  column  web 
clear  so  that  the  new  beam  could  be 
positioned  without  disconnecting  the 
beam  on  which  the  connector  sits.  In 
another  method,  an  extra  set  of  holes  on 
one  side  of  the  connection  could  be 
added  to  secure  the  first  beam  installed. 
This  would  require  that  the  connection 
plate  on  the  end  of  the  first  beam  be 
enlarged  so  that  two  additional  holes 
could  be  placed  just  below  the  double 
connection  point.  Bolts  could  be  placed 
in  these  two  holes  to  secure  the  beam  to 
the  column.  Even  though  these  two 
bolts  would  go  through  the  web  of  the 
column,  they  would  be  located  below 
the  area  where  the  second  beam  would 
be  aligned.  This  again  would  not  require 
the  connector  to  disconnect  the  first 
beam  to  allow  for  the  second  beam  to  be 
positioned.  This  is  the  configuration 
used  for  a  double  connection  situation 
in  Canada,  called  the  "clipped  end  plate 
connection"  (Ex.  9-27). 

As  mentioned  earlier,  double 
connections  are  essential  in  steel 
erection  and  cannot  be  eliminated;  they 
can,  however,  be  performed  safely.  The 
proposed  requirements  address  hazards 
that  exist  whenever  there  are  double 
connections  which  present  a  danger  of 
structural  collapse.  It  should  be  noted 
that  double  connections  of  filler  beams 
in  the  webs  of  girders  are  not  considered 
to  be  an  unsafe  situation  and  are  not 
subject  to  the  requirements  of  paragraph 
(c).  This  is  because  once  the  bay  is 
"boxed,"  all  filler  beams  are  trapped 
between  the  girders.  The  connector  sits 
on  the  girder  while  making  the  double 
connection  and  has  no  exposure  to 
collapse  of  the  individual  members.  In 
these  cases  there  is  no  reason  to  require 
bolts  to  remain  in  the  connection  or 
seats  or  other  devices  to  restrain  the  first 
member  while  the  second  is  being 
erected.  The  seat  or  similar  device 
requirement  of  this  paragraph  is  also 
addressed  in  the  corresponding 
requirement  in  the  latest  American 
National  Standards  Institute  (ANSI) 
AlO. 13-1989,  Steel  Erection-Safety 
Requirements  standard  (Ex.  9-35), 
which  provides  that  "when  double 
connections  are  involved,  the  structural 
detailer  and  fabricator  shall  be 
consulted  concerning  the  provisions  for 
a  seat  lug  or  flange  length  extension  on 
one  of  the  beams,  and  a  corresponding 
bolt  hole  in  the  web  of  the  column  floor 
or  beam."  The  ANSI  requirement  does 
not.  however,  explicitly  require  a  seat  or 
similar  device  as  proposed  paragraph  (c) 
would. 

Paragraph  (d)  Column  splices.  This 
paragraph  would  require  that  each 


column  splice  be  designed  to  resist  a 
300  pound  (136.2  kg)  eccentric  load 
located  18  inches  (.46  m)  from  the 
column  face  in  each  direction  at  the  top 
of  the  column  shaft.  This  is  similar  to 
the  proposed  strength  requirement  for 
anchor  bolts  in  §  1926.755(a)(1).  In  the 
same  manner  as  anchor  bolts,  a  column 
splice  must  be  designed  to  allow  for  a 
worker  to  climb  the  column  to  perform 
work.  These  splices  are  joints  that  are 
temporarily  fastened  until  the  final 
welding  or  bohing  is  performed,  and 
they  must  be  sufficient  to  support  the 
worker  without  folding  over. 

Paragraph  (e)  Perimeter  columns. 
This  paragraph  would  require  that 
perimeter  columns  extend  a  minimum 
of  48  inches  (1.2  m)  above-the  finished 
floor  to  permit  installation  of  perimeter 
cables,  prior  to  erection  of  the  next  tier 
except  where  structural  design  and 
constructibility  do  not  allow. 

Paragraph  (f)  Perimeter  safety  cables. 
Paragraph  (f)(1)  would  require  that 
perimeter  safety  cables  be  installed 
during  the  structural  steel  assembly  of 
multi-story  structures.  Paragraph  (0(2) 
would  require  that  the  perimeter  safety 
cables  consist  of  V2-inch  wire  rope  or 
equivalent  and  be  installed  at  42-45 
inches  above  the  finished  floor  and  at 
the  midpoint  between  the  finished  floor 
and  the  top  cable.  Paragraph  (0(3) 
would  require  that  where  structural 
design  and  constructibility  allow,  holes 
or  other  devices  be  provided  by  the 
fabricator/supplier  in,  or  attached  to. 
perimeter  columns  at  a  height  of  42  to 
45  inches  above  the  finished  Hoor  and 
at  the  midpoint  between  the  finished 
floor  and  the  top  cable  to  permit 
installation  of  perimeter  cables. 

Proposed  paragraphs  (e)  and  (f) 
update  and  clarify  the  existing 
requirement  in  §  1926,750(b)(l)(iii)  of 
OSHA's  steel  erection  standard.  Thev 
clarify  that  the  columns  need  to  extend 
far  enough  above  the  fioor  decking  to 
facilitate  the  installation  of  perimeter 
cable.  The  perimeter  cable  must  be 
installed  at  a  height  of  42  to  45  inches 
above  the  finished  floor  and  at  the 
midpoint  between  that  cable  and  the 
finished  floor  level.  These  safety  cables 
provide  fall  protection  at  the  perimeter 
of  the  structure  and  are  to  be  installed 
as  soon  as  the  deck  has  been  installed 
to  provide  protection  to  subsequent 
detail  crews.  These  perimeter  safety 
cables  are  not  intended  to  be  used  as 
lifelines  or  as  attachment  points  for  fall 
protection  systems  but  rather  as  a 
guardrail  system.  The  holes  or  other 
devices  necessary  to  accommodate  the 
safety  cables  would  have  to  be  provided 
by  the  fabricator  of  the  columns  prior  to 
installation  to  enable  the  cables  to  be 
installed  readily  in  the  field  after  the 


columns  have  been  erected.  The  AISC 
raised  concerns  regarding  the  impact  of 
paragraph  (f)  on  steel  fabricators.  The 
AISC  is  concerned  that  this  provision 
will  create  liability  for  the  fabricator, 
confuse  existing  contractual 
relationships,  and  create  new  feasibility 
and  materials  handling  problems  (Ex.  9- 
151).  However,  both  SENRAC  and 
OSHA  believe  that  the  enhanced  safety 
afforded  by  this  provision  is  necessary 
and  the  Agency  seeks  comment  on  this 
issue. 

The  proposed  requirements  in 
paragraph  (e)  and  (f)  do  allow  for  cases 
where  the  design  of  a  structure  would 
not  allow  either  for  the  columns  to 
extend  48  inches  (1.2  m)  above  the 
finished  floor  or  for  the  holes  or  other 
devices  to  be  provided  by  the  fabricator. 
Proposed  Appendix  F  provides  a 
guideline  to  assist  employers  in 
complying  with  these  paragraphs. 

Section  1926.757    Open  Web  Steel 
foists 

Some  of  the  most  serious  risks  facing 
the  ironworker  are  encountered  during 
the  erection  of  open  web  steel  joists.  A 
limited  analysis  of  ironworker  fatalities 
from  January  1984  to  December  1990, 
discussed  in  Section  IV — Hazards  in 
Steel  Erection,  indicated  that,  of  the 
approximately  40  fatalities  caused  bv 
collapse,  more  than  half  were  related  to 
the  erection  of  steel  joists  [Ex.  9-14A). 
Although  the  existing  OSHA  steel 
erection  standard  addresses  these 
hazards  in  a  limited  manner,  this 
proposed  section  utilizes  a  combination 
of  specification  and  performance 
requirements  that  will  provide  more 
comprehensive  protection  to  workers 
engaged  in  these  activities.  SENRAC 
developed  these  proposed  requirements 
in  cooperation  with  the  Steel  Joist 
Institute  (SJI)  and  many  of  its  member 
companies. 

Paragraph  (al     General.  Paragraph  (a) 
addresses  the  erection  of  steel  joists  in 
general.  Paragraph  (a)(1)  would  provide 
that  where  steel  joists  or  steel  joist 
girders  are  utilized  and  columns  are  not 
framed  in  at  least  two  directions  with 
solid  web  structural  steel  members,  the 
steel  joist  or  steel  joist  girder  must  be 
field-bolted  at  or  near  columns  to 
provide  lateral  stability  to  the  column 
during  erection.  This  proposed 
paragraph  refines  the  existing  steel 
erection  standard  provision, 
§  1926.751(c)(1),  which  is  otherwise 
identical  to  the  proposed  requirement, 
by  adding  the  words  "solid  web"  before 
"structural  steel  members"  and 
expanding  "bar  joist"  to  "steel  joists  or 
steel  joist  girders."  These  additions  are 
necessarv'  clarification  in  light  of 
technological  advances  in  the  industry. 
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Specifically,  the  existing  language  was 
developed  at  a  time  when  the  only 
structural  steel  involved  in  steel  framing 
was  solid  web  members.  In  the  mid 
1970's,  the  steel  joist  industry 
developed  the  steel  joist  girder  to  be 
used  as  a  primary  member  in  steel 
framing  to  support  steel  joists.  Bolting 
these  connections  is  considered 
preferable  to  other  methods  of 
connection  because  bolting  provides  the 
greatest  safety  while  requiring  the  least 
amount  of  time  and  equipment. 

Several  other  provisions  in  this 
proposed  paragraph  refer  to  special 
requirements  for  connections  at  the 
column.  Paragraph  (a)(2)  would  require 
that  steel  joists  at  or  near  the  column 
that  span  60  feet  or  less  be  designed 
with  sufficient  lateral  stiffness  that, 
when  bolted  at  both  ends,  and  with  the 
bottom  chord  restrained  at  each  end 
with  the  required  column  stabilizer 
plate  (required  by  paragraph  (a)(4)  of 
this  section),  the  joist  does  not  need 
erection  bridging  to  prevent  it  from 
rotating  when  an  employee  goes  out 
onto  it  to  release  the  hoisting  cable.  The 
existing  rule  prohibits  placing  any  load 
on  joists  until  erection  bridging  has 
been  installed.  However,  since  the  joist 
at  the  column  is  the  first  joist  in  place, 
there  is  no  place  to  attach  erection 
bridging  and,  consequently,  the  joist 
itself  must  possess  sufficient  lateral 
stiffness  to  allow  the  erection  process  to 
progress  safely. 

Tne  next  provision,  paragraph  (a)(3), 
addresses  a  longer  steel  joist  at  the  same 
position.  The  Committee  preUminarily 
determined,  and  OSHA  is  proposing, 
that  steel  joists  that  span  more  than  60 
feet  located  at  columns  must  be  set  in 
tandem,  i.e.,  two  steel  joists  must  be 
attached  together,  usually  with  bolted 
diagonal  erection  bridging,  to  ensure 
stability.  These  joists  are  commonly 
used  in  larger  open  structures  such  as 
warehouses,  gymnasiums  and  arenas. 
This  proposed  provision  would  allow 
the  use  of  alternate  means  of  erection  of 
such  long  span  steel  joists,  provided 
that  the  alternative  is  designed  by  a 
qualified  person  to  ensure  equivalent 
stability  and  is  included  in  the  site- 
specific  erection  plan. 

Proposed  paragraphs  (a)(4)  and  (a)(5) 
also  refer  to  connections  at  the  column. 
Paragraph  (a)(4)  is  a  specification  for  the 
column  that  would  require  a  stabilizer 
plate  to  extend  at  least  3  inches  (76  mm) 
below  the  bottom  chord  of  the  steel  joist 
or  steel  joist  girder.  The  plate  would  be 
required  to  have  a  'Vie  inch  (21  mm) 
hole  placed  in  it  to  provide  an 
attachment  point  for  guying  or 
plumbing  cables.  Paragraph  (a)(5)  works 
in  conjunction  with  paragraph  (a)(4)  and 
would  require  that  the  bottom  chords  of 


both  the  primary  steel  joist  girders  and 
the  secondary  steel  joists  at  columns  be 
stabilized  to  prevent  rotation. 

The  foregoing  provisions  will  result  in 
a  more  stable  primary  structure  upon 
which  to  erect  steel  joists.  In  addition, 
a  stabilizer  plate  provides  a  ready 
attachment  point  for  more  efficient 
guying.  The  sequence  of  guying  is 
essential  to  safety.  These  proposed 
requirements  allow  the  erector  more 
easily  to  guy  the  structure  to  prevent 
collapse  as  the  steel  is  set  in  place. 
Moreover,  compliance  with  these 
provisions  should  help  to  satisfy  the 
stability  requirements  of  paragraph 
(a)(6).  Paragraph  (a)(6)  would  prohibit 
the  placement  of  steel  joists  on  any 
support  structure  unless  it  has  been 
stabilized.  Again,  this  is  essentially 
identical  to  the  existing  requirement 
found  in  §  1926.751(c)(3)  of  OSHA's 
steel  erection  standard. 

Proposed  paragraph  (a)(7)  addresses 
the  hazard  that  arises  when  a  steel  joist 
or  joists  are  placed  on  the  structure  and 
then  left  unattended  and  unattached.  An 
example  of  a  situation  addressed  by  this 
paragraph  involves  lighter  steel  joists, 
under  40  feet  in  length,  that  would  not 
require  erection  bridging  under  this 
section.  A  common  practice  in  erecting 
these  lighter  joists,  which  can  be  set  in 
place  by  hand,  is  to  have  a  crane  set  the 
columns,  steel  joist  girders,  or  solid  web 
primary  members  as  well  as  the  boltable 
joists  required  by  OSHA  at  the  columns, 
thus  boxing  the  bays.  The  crane  would 
then  place  a  bundle  of  filler  joists  at  an 
end  or,  more  likely,  at  the  center  of  the 
bay,  and  then  move  on  to  the  next  bay. 
Because  cranes  are  among  the  more 
costly  pieces  of  equipment  on  a  steel 
erection  job,  minimizing  crane  time  at 
the  site  is  cost  effective.  This  provision 
would  require  that,  when  steel  joists  are 
landed  on  structures,  they  be  secured  to 
prevent  unintentional  displacement 
prior  to  installation,  i.e.,  the  bundles 
must  remain  intact  until  the  time  comes 
for  them  to  be  set.  This  proposed 
paragraph  would  also  prevent  those 
ironworkers  who  are  shaking  out  the 
filler  joists  from  getting  too  far  ahead  of 
those  workers  welding  the  joists,  a 
practice  that  leaves  too  many  joists 
placed  but  unattached  (paragraph  (b)(3) 
of  this  proposed  section,  discussed 
below,  requires  that  at  least  one  end  of 
each  steel  joist  be  attached  inmiediately 
upon  placement  in  its  final  erection 
position  and  before  additional  joists  are 
placed).  A  final  example  of  a  situation 
addressed  by  this  paragraph  would  be 
when  the  exact  dimensions  of  a  piece  of 
mechanical  equipment  to  be  installed  in 
the  decking  is  not  known.  A  common 
practice,  when  this  occurs,  is  to  leave  a 
joist  unattached  until  the  dimension  is 


known.  This  paragraph  requires  such  a 
joist  to  be  secured  (probably  to  the 
support  structure  or  an  attached  joist) 
pending  its  attachment. 

The  Committee  spent  considerable 
time  debating  the  appropriateness  of 
requiring  that  certain  joists  be  fabricated 
with  bolt  holes  at  the  ends  to  allow  for 
field  bolting  to  the  structure.  As 
recommended  by  SENRAC,  OSHA  is 
proposing  paragraph  (a)(8),  which 
would  require  that,  when  individual 
steel  joists  are  being  connected  to  steel 
structures  in  bays  of  40  feet  or  more, 
these  joists  be  fabricated  to  allow  for 
field  bolting. 

This  provision  is  necessary  because 
certain  joists  that  are  thin  and  flexible 
can  be  difficult  to  install  because  of 
their  sweep.  Bolting  these  types  of  joists 
first  allows  straightening  of  the  joist, 
thus  returning  its  camber  and 
eliminating  torque.  Additionally,  after 
bolting,  welding  can  be  more  easily 
accomplished.  Note  that  this  provision 
would  not  require  these  joists  to  be 
bolted  as  paragraph  (a)(1)  would  require 
of  the  joist  at  the  column.  (Attachment 
requirements  and  the  exceptions  to  this 
paragraph  are  discussed  in  connection 
with  paragraph  (b)  below.)  Instead, 
proposed  paragraph  (a)(8)  would  require 
that  the  joists  arrive  at  the  jobsite  with 
holes  pre-existing,  thereby  providing 
steel  erectors  with  the  option  either  of 
bolting  or  welding  the  joists.  In  practice, 
not  requiring  the  joists  to  be  fabricated 
in  this  manner  would  require  the  steel 
erector  to  drill  holes  in  the  joists  in 
those  cases  where  bolting  is  preferable. 
Just  as  the  joist  at  the  column  is  a 
special  risk  situation,  long  steel  joists 
that  are  placed  in  bays  of  40  feet  or  more 
have  a  greater  tendency  to  twist  or 
rotate,  which  creates  hazards  for  the 
workers  installing  them. 

SENRAC  discussed  a  number  of 
hazardous  situations  for  which  bolting 
joists  is  a  safer  method  of  attachment 
than  welding.  For  example,  SENRAC 
noted  that  bolting  is  safer  whenever 
unattached  joists  could  be  displaced  by 
wind  or  construction  activity,  by  the 
movement  of  employees,  by  trailing 
welding  leads,  by  accidental  impact 
against  the  supporting  structure  by  a 
crane  or  other  equipment,  or  by 
harmonic  motion  or  vibration.  In 
addition,  the  vision  and  balance  of  an 
employee  working -at  elevation  can  be 
impaired  while  wearing  a  welding  hood, 
which  may  make  bolting  a  safer 
approach  in  this  situation.  Further, 
joists  can  roll  and  pop  welds  due  to  the 
movement  of  an  erector  on  the  joist  or 
the  stresses  caused  by  removing  the 
sweep;  if  the  weld  breaks,  the  joist  fails 
and  may  cause  a  structural  collapse. 
Finally,  there  are  special  hazards 
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associated  with  welding  that  are  not 
associated  with  bolting,  such  as 
electrical  and  fire  hazards. 

Both  bolting  and  welding  provide 
connections  of  equivalent  strength,  and 
both  involve  some  risk.  The  Steel  Joist 
Institute  (SJl)  asserted  that  welding  joist 
ends  is  its  recommended  manner  of 
attachment  and  that  welding  eliminates 
the  weakening  that  holes  in  the 
supporting  member  can  cause.  After 
reviewing  all  relevant  options,  the 
Committee  concluded  that  steel  erectors 
should  have  the  option  of  attaching 
joists  either  by  bolting  or  welding. 
When  conditions  for  welding  are 
adverse,  however,  proposed  paragraph 
(a)(8)  would  allow  the  steel  erector  to 
bolt  the  joists,  thus  avoiding  many  of 
the  hazards  mentioned  above. 

As  noted,  questions  were  raised  about 
this  proposed  requirement.  SJI  and 
others  questioned  whether  it  is  possible 
to  bolt  a  joist  to  a  masonry  or  similar 
support  structure.  However,  the 
proposal  clearly  states  that  the  provision 
allowing  bolting  would  apply  only 
when  the  joist  is  to  be  attached  to  a  steel 
support  structure,  usually  a  solid  web 
beam  or  a  steel  joist  girder.  Additional 
concerns  were  raised  about  the  cost  and 
feasibility  of  putting  holes  in  the  steel 
joists  and  support  members  (see  Ex.  6- 
8,  p.  7),  but  SENRAC  believes  that  the 
.safety  and  other  advantages  of 
permitting  bolting  are  clearly  more 
important  than  the  disadvantages  of  this 
technique. 

The  American  Institute  of  Steel 
Construction  (AISC)  pointed  out  that,  to 
put  the  holes  in  the  supporting  beams, 
the  fabricator  of  the  beams  must  know 
the  exact  location  the  joist  will  occupy 
before  the  member  can  be  designed  and 
fabricated.  This  information  is 
frequently  not  available  at  the  time  the 
supporting  beams  are  being  fabricated, 
however,  because  of  the  relationship 
between  the  joist  spacing  and  the 
availability  of  the  building's  mechanical 
equipment  design.  If  the  design 
information  is  not  available  to  the 
fabricator,  this  could  delay  the 
fabrication  of  the  steel  and,  possibly,  the 
project. 

On  the  other  hand,  the  Committee 
believes  that  requiring  holes  for  bolting 
to  be  in  place  will  promote  better  pre- 
erection  planning  and  communication 
between  all  parties  to  the  design  and 
erection  process,  and  may  even  lead  to 
standardization  of  HVAC  specifications, 
thus  promoting  better  and  safer 
construction  sequencing.  As  the 
chairman  of  the  SENRAC  steel  joist 
workgroup  stated: 

Prior  to  sizing  a  structural  member  for 
supporting  mechanical  equipment,  the 


structural  engineer  of  record  or  design 
engineer  must  know  the  exact  operating 
weight  and  physical  footprint  of  the  unit  that 
will  be  imposed  onto  the  structure.  This  type 
of  information  is  critical  in  the  sizing  of  the 
foundations,  primary  and  secondar\' 
structural  members  (Ex.  9-142). 

SENRAC  was  convinced  that,  under 
the  present  system  of  fast-track 
construction,  the  owner,  the 
construction  manager  and  the  general 
contractors  are  not  giving  sufficient 
attention  to  the  selection  of  mechanical 
equipment  to  be  installed,  despite  the 
fact  that  this  information  is  available 
prior  to  construction  (the  lead  time 
required  for  mechanical  equipment  is 
ten  times  greater  than  the  time  required 
to  design  and  fabricate  the  steel  for  the 
structure)  (Ex.  9-142).  Therefore,  the 
weight  and  size  of  the  mechanical 
equipment  is  known  long  before 
fabrication  or  erection.  In  addition, 
standardizing  the  requirement  for 
bolting  the  structure  will  help  the 
industry  adopt  a  standard  "curb"  sized 
to  fit  the  structure,  as  well  as  promote 
better  information  exchange  and 
forward  planning.  Currently  the  lack  of 
importance  assigned  to  the  transmission 
of  this  critical  information  down  the 
line  is  causing  portions  of  the  structure 
to  be  constructed  out  of  sequence, 
increasing  the  fall  hazard  and  risk  of 
collapse. 

Another  issue  was  raised  by 
workgroup  members  concerning  the 
situation  where  joists  and  supporting 
structural  members  arrive  at  the  jobsite 
with  the  holes  that  allow  field  bolting  in 
place,  but  the  steel  erector  elects  to  weld 
instead  of  bolt  them.  These  workgroup 
members  were  concerned  that  this 
situation  would  mean  that  the  project 
structural  engineer  of  record  (SER)  must 
make  a  determination  to  fill  such  holes 
with  bolts.  Conversely,  when  the  joists 
have  been  bolted,  the  workgroup 
wondered  whether  the  SER  would  still 
require  the  joists  to  be  welded  to  the 
support  structure.  An  additional 
concern  raised  is  the  structural  impact 
the  holes  may  have  on  the  supporting 
steel  member,  i.e.,  the  solid  web  beam 
or  the  steel  joist  girder.  In  the  case  of 
beams,  the  issue  is  whether,  because  of 
the  holes,  the  size  of  the  steel  member 
would  have  to  be  increased.  In  the  case 
of  steel  joist  girders,  the  issue  is  whether 
re-engineering  would  be  required, 
perhaps  even  to  the  point  of  welding  an 
additional  steel  plate  on  the  top  chord 
to  accommodate  the  bolting  of  the  joists. 
OSHA  raises  all  of  these  issues  and 
solicits  comment  on  them.  As 
mentioned  above,  the  Committee 
determined  that  the  benefits  of 
providing  the  option  of  bolting 


remained  compelling  and  recommended 
that  OSHA  propose  paragraph  (a)(8). 

Paragraph  (a)(9)  addresses  the  hazard 
posed  by  bridging  joists  before  an 
adequate  terminus  point  has  been 
established.  Bridging  is  not  truly 
bridging  until  a  terminus  point  is 
created.  "Bridging,"  an  operation 
integral  to  steel  joist  construction,  refers 
to  the  steel  elements  that  are  attached 
between  the  joists  (from  joist  to  joist)  to 
provide  stability.  "Erection  bridging"  is 
defined  as  "*   *   *  the  bolted  diagonal 
bridging  that  is  required  to  be  installed 
prior  to  releasing  the  hoisting  cables 
from  the  steel  joists."  "Horizontal 
bridging,"  usually  angle  iron,  is 
attached  to  the  top  and  bottom  chords 
of  the  steel  joists  by  welding.  There  are 
several  provisions  in  this  section  that 
would  require  bridging  to  be  anchored. 
This  means,  by  definition,  that  the  steel 
joist  bridging  must  be  connected  to  a 
bridging  terminus  point.  The  term, 
"bridging  terminus  point,"  is  also 
defined  in  the  proposed  rule: 

Bridging  terminus  p>oint  means  a  wall, 
beam,  tandem  joists  (with  all  bridging 
installed  and  a  horizontal  truss  in  the  plane 
of  the  top  chord)  or  other  element  at  an  end 
or  intermediate  f)oint(s)  of  a  line  of  bridging 
that  provides  an  anchor  point  for  the  steel 
)oist  bridging 

Paragraph  (a)(9)  would  simply  require 
that  a  terminus  point  be  established 
prior  to  installing  the  bridging  in  order 
to  allow  the  bridging  to  be  anchored. 
OSHA  is  aware  that  steel  erection  is  a 
progressive  process  that  requires  one 
piece  to  be  erected  before  the 
subsequent  piece  can  be  attached  to  it. 
This  provision  would  require  pre- 
planning to  determine  the  particular 
location  of  the  terminus  point  for  the 
attachment  of  bridging.  To  assist  in 
developing  terminus  points.  SJI  has 
developed  several  illustrative  drawings 
that  are  found  in  non-mandatory 
Appendix  C.  In  addition,  paragraph 
(c)(3)  of  this  section,  discussed  further 
below,  deals  with  the  problem  of  an 
erection  .sequence  where  the  permanent 
bridging  terminus  points  are  not  vet  in 
existence  at  the  time  the  joists  and 
bridging  are  erected. 

Paragraph  (a)(10)  would  prohibit  the 
use  of  steel  joists  and  steel  joist  girders 
as  anchorage  points  for  a  fall  arrest 
system  unless  written  direction 
allowing  such  use  is  obtained  from  a 
qualified  person.  Allowing  those  joists 
and  girders  that  have  specifically  been 
approved  for  use  as  fall  arrest  system 
anchorage  points  by  a  qualified  person 
recognizes  both  that  performance 
criteria  and  manufacturer's 
specifications  are  not  cuirently  available 
regarding  the  adequacy  of  steel  joists  to 
meet  the  requirements  of  proposed 
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§  1926.760(a)(2)  but  that  some  steel 
joists  and  steel  joist  girders  are  adequate 
to  meet  these  load  requirements.  This 
paragraph  would  allow  steel  joists  and 
steel  joist  girders  to  be  used  as 
anchorage  points  for  personal  fall  arrest 
systems  in  those  situations  where  a 
qualified  person  has  stated,  in  writing, 
that  such  use  is  appropriate. 

Paragraph  (a)(ll)  addresses  the 
potential  for  failure  that  can  occur  when 
a  steel  joist  is  modified  from  its  original 
manufactured  state.  The  Committee  and 
SJl  agreed  that  field  modifications  have 
had  disastrous  consequences  in  the  past. 
To  ensure  against  recurrences  of  this 
type,  OSHA  proposes  to  prohibit  such 
modification  without  the  prior  approval 
of  the  project  structural  engineer  of 
record. 

Paragraph  (bl  Attachments  of  steel 
joists  and  steel  joist  girders.  SJI  greatly 
assisted  the  Committee  in  the 
development  of  this  proposal  by 
creating  Tables  A  and  B,  which  relate 
the  attachment  and  bridging 
requirements  of  paragraphs  (b)  and  (d) 
to  the  actual  performance  of  particular 
joists.  SJI  arranged  for  Dr.  Theodore 
Galambos,  Professor  of  Civil 
Engineering  at  the  University  of 
Minnesota,  to; 

*    *   *  Mathematically  develop  a  table  of 
theoretical  safe  and  stable  lengths  for  all  K 
Series  Joists.  The  stable  joist  length  was 
defined  as  the  maximum  span  at  which  <i 
laterally  unsupported  steel  joist  will  safely 
support  a  300  pound  load  placed  on  the  top 
chord  at  the  mid  span  of  the  joist  (Ex.  9-19. 
p.  6). 

Dr.  Galambos  developed  joist  stability 
spans  using  the  following  criteria;  (1) 
the  joists,  which  had  top  angles  placed 
back  to  back  with  no  space  between  the 
down  standing  legs  of  the  chord  angles, 
were  free  to  rotate,  i.e.,  were  not 
attached;  (2)  the  width  of  the  bearing 
shoes  of  the  joist  was  not  made  part  of 
the  equation;  (3)  there  was  no  external 
lateral  support;  and  (4)  a  300-pound 
load  was  placed  on  the  top  chord  of  the 
joist  at  mid-span.  A  300-pound  load  was 
chosen  as  representative  of  the  weight  of 
an  average  ironworker  and  his 
equipment,  including  a  safety  factor. 
Following  a  review  of  these  results,  SJI, 
through  its  members,  field  tested  a 
representative  sampling  of  the  joists  to 
verify  the  study.  The  joists  were  field 
tested  by  placing  each  joist  on  supports 
spaced  to  obtain  the  correct  joist  span 
plus  2V2  inches  of  bearing  length  on  the 
support  member.  The  test  load  was 
applied  in  25  pound  increments  by 
placing  individual  25  pound  steel  plates 
on  top  of  the  top  chord  at  mid-span  of 
the  joist.  The  load  was  applied  until  a 
total  static  load  of  300  pounds  was 
obtained.  The  results  closely  paralleled 


those  predicted  by  Dr.  Galambos' 
mathematical  model.  In  addition,  the 
field  testing  added  another  criterion: 
that  one  end  of  the  joist  would  be 
attached,  which  increased  the  stability 
and  helped  SJI  with  its  attachment 
recommendations  (Ex.  9-19). 

Based  on  the  results  of  this  stability 
study,  SJI  developed  two  tables  that 
were  adopted  in  part  by  the  Committee. 
Table  A,  Erection  Bridging  for  Short 
Span  Joists,  includes  the  lighter,  K- 
Series  joists,  which  run  up  to  60  feet  in 
length.  The  K-Series  open  web  steel 
joists,  having  joist  depths  from  8  inches 
through  30  inches,  are  primarily  used  to 
provide  structural  support  for  floors  and 
roofs  of  buildings.  Although  light  in 
weight,  they  possess  a  high  strength  to 
weight  ratio  (Ex.  9-141).  Although  Table 
A  contains  all  the  joists  in  the  K-Series, 
Table  B  contains  only  those  joists  in  the 
LH-Series  that  are  60  feet  or  less,  even 
though  the  series  spans  through  96  feet. 
These  ioists  are  used  for  the  direct 
support  of  floor  or  roof  slabs  or  decks 
between  walls,  beams,  and  main 
structural  members,  and  their  depths 
range  from  18  inches  to  48  inches. 
Although  the  tables  do  not  address  the 
"Deep  Longspan,"  or  DLH-Series,  other 
paragraphs  in  this  section  provide 
specific  requirements  for  attaching  these 
joists.  The  DLH-Series  joists  can  run  up 
to  144  feet  and  have  depths  from  52 
inches  through  72  inches  (Ex.  9-19).  SJI 
limited  the  tables  to  60  feet  for  two 
reasons:  1)  the  K-Series  only  goes  to  60 
feet,  and  2)  over  60  feet,  the  LH-Series 
are  manufactured  for  the  use  of 
diagonal,  bolted  bridging  only. 
Horizontal  bridging,  according  to  SJI 
specifications,  can  be  used  only  with 
joists  of  60  feet  or  less. 

The  attachment  of  all  three  series  of 
joists  is  addressed  in  paragraph  (b)  of 
this  section.  The  hazard  addressed  in 
that  paragraph  is  the  inadequate 
attachment  of  joists  that  could  affect  the 
stability  of  the  joist  and  thus  the  safety 
of  the  employee  erecting  the  joist. 
Paragraphs  (b)(1)  and  (b)(2)  would 
specify  the  minimum  attachment 
specifications  for  the  lighter  and  the 
heavier  joists,  respectively.  At  a 
minimum,  the  K-Series  would  have  to 
be  attached  with  either  two  Vk"  (3  mm) 
fillet  welds  1  inch  (25  mm)  long,  or  with 
two  V2"  (13  mm)  bolts.  In  addition,  the 
Committee  built  in  alternative 
performance  language  by  adding  the 
phrase  "or  the  equivalent"  to  allow  for 
attachment  by  any  other  means  that 
provides  at  least  equivalent  connection 
strength.  Similarly,  at  a  minimum,  the 
LH-Series  and  DLH-Series  would  have 
to  be  attached  with  either  two  W  (6 
mm)  fillet  welds  2  inches  (51  mm)  long, 
or  with  two  V4"  (19  mm)  bolts.  Again, 


OSHA  is  proposing  alternative 
performance  language,  "or  the 
equivalent,"  for  the  reasons  discussed 
above  (Ex.  9-56). 

Paragraph  (b)(3)  addresses  the  hazards 
associated  with  the  following  improper 
erection  sequence:  landing  joists  on  the 
support  structure;  spreading  them  out 
unattached  to  their  final  position;  and 
then  attaching  them.  This  procedure 
creates  the  potential  for  worker  injury 
because  joists  handled  in  this  manner 
may  fall  or  the  structure  may  collapse. 
To  eliminate  these  hazards,  this 
paragraph  would  require,  with  one 
exception  discussed  in  paragraph  (b)(4) 
below,  that  each  steel  joist  be  attached, 
at  least  at  one  end,  immediately  upon 
placement  in  its  final  erection  position, 
before  any  additional  joists  are  placed. 

Paragraph  (b)(4)  is  an  exception  to 
both  the  proposed  (b)(3)  "attachment 
upon  final  placement"  requirement,  and 
the  proposed  paragraph  (a)(8)  "all  joists 
over  40  feet  must  be  boltable" 
requirement.  Paragraph  (b)(4)  addresses 
the  situation  where  steel  joists  have 
been  pre-assembled  into  panels  prior  to 
placement  on  the  support  structure.  Pre- 
assembly  usually  involves  the 
installation  of  diagonal  and  horizontal 
bridging  to  form  a  platform  at  ground 
level,  which  eliminates  fall  hazards 
associated  with  attaching  bridging  at 
elevated  work  stations.  Placing  joists  on 
the  support  structure  in  this  manner 
eliminates  the  single  joist  instability 
concerns  and  other  hazards  that  led  the 
Committee  to  recommend,  and  OSHA  to 
propose,  paragraph  (a)(8)  (see 
discussion  above).  Furthermore,  because 
of  the  inherent  stability  of  these  pre- 
assembled  panels,  this  paragraph  would 
require  only  that  the  four  corners  of  the 
panel  be  attached  to  the  support 
structure  before  releasing  the  hoisting 
cables.  The  attachment  can  be  either 
boiled  or  welded. 

Additionally,  the  pre-assembled  panel 
exception  to  paragraph  (a)(8)  allows  for 
alternative  joist  erection  methods  such 
as  a  hybrid  form  of  steel  erection 
involving  steel/wood-panelized  roof 
structures,  where  wooden  decking 
(dimensional  wood  and  plywood)  is 
attached  to  a  single  steel  joist  and  the 
resulting  panels  are  set  on  the  support 
structure  (Exs.  9-94,  9-95).  Again,  by 
placing  joists  on  the  support  structure  in 
this  manner,  the  instability  concerns 
and  other  hazards  associated  with 
attaching  single  joists,  which  led  OSHA 
to  propose  paragraph  (a)(8),  are  avoided 
(see  discussion  above). 

Paragraph  (c)    Erection  of  steel  joists. 
Paragraph  (c)(1)  would  require  that  at 
least  one  end  of  each  steel  joist  be 
attached  to  the  support  structure  before 
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the  weight  of  an  employee  is  placed  on 
the  steel  joist. 

Paragraph  {c)(2)  addresses  steel  joists 
that  span  40  feet  (12.2  m)  or  less  and 
that  do  not  require  erection  bridging  as 
required  by  Tables  A  and  B.  OSHA's 
existing  steel  erection  requirements, 
§  1926.75Uc)(2)  and  (c)(3),  regarding 
steel  joists  and  bridging,  only  address 
members  40  feet  or  longer: 

(c)(2)  Where  longspan  joists  or  trusses  40 
feet  or  longer,  are  used,  a  center  row  of  bolted 
bridging  shall  be  installed  to  provide  lateral 
stability  during  construction  prior  to  slacking 
of  hoisting  line. 

(c)(3)  No  load  shall  be  placed  on  open  web 
steel  joists  until  these  security  requirements 
are  met. 

In  the  last  25  years,  many  new  and 
different  open  web  steel  joists  have  been 
manufactured.  In  developing  Tables  A 
and  B,  SJI  demonstrated  that  there  are 
dozens  of  joists  that  span  less  than  40 
feet  that  require  erection  bridging  to 
maintain  stability  during  erection.  As  to 
joists  that  do  not  require  erection 
bridging  in  accordance  with  these 
tables,  OSHA  is  proposing  in  paragraph 
(c)(2)  that  only  one  employee  be 
allowed  on  the  joist  until  all  permanent 
(horizontal)  bridging  is  installed  and 
anchored. 

Based  on  the  Committee's  recognition 
of  the  inherent  danger  of  employees 
working  on  unstable  joists,  OSHA  is 
proposing  in  paragraph  (c)(3)  that  no 
employee  be  allowed  on  steel  joists 
other  than  those  addressed  in  paragraph 
(c)(2)  unless  the  requirements  of 
paragraph  (d)  of  this  section  are  met. 

Proposed  paragraph  {c)(4)  addresses 
the  situation  where  the  erection 
sequence  calls  for  joists  to  be  erected 
before  the  permanent  bridging  terminus 
points  have  been  established.  This 
situation  commonly  occurs  in  a  single 
story  structure  that  has  masonry  or 
architectural  precast  walls  installed 
after  the  steel  is  partially  or  fully 
erected.  Complying  with  proposed 
paragraph  (c)(4)  would  involve  pre- 
planning and  the  addition  of  temporary 
bridging  terminus  points  to  provide 
stability  and  prevent  structure  collapse 
in  this  situation. 

Paragraph  (d)    Erection  bridging. 
Paragraph  (d)  sets  forth  proposed 
erection  bridging  requirements  for  the 
safe  erection  of  steel  joists.  Paragraphs 
(d)(1).  (d)(2)  and  {d)(3)  address  steel 
joists  that  span  60  feet  or  less,  over  60 
feet  through  100  feet  and  over  100  feet 
through  144  feet,  respectively. 
Although,  at  first  glance,  these 
provisions  appear  similar,  they  reflect 
substantive  differences  that  are  based  on 
engineering  principles  as  well  as  the 
collective  experience  of  SENRAC 
members.  Since  all  of  the  other 


provisions  of  paragraph  (d)  apply  across 
the  board  to  all  open  web  steel  joists, 
breaking  out  these  different 
requirements  will  promote  ease  of 
compliance. 

Paragraph  (d)(1)  refers  to  the  joists 
that  span  less  than  40  feet  when  the 
tables  indicate  the  need  for  erection 
bridging  of  such  joists,  and  to  all  joists 
in  bays  of  40  feet  through  60  feet. 
Although  the  SJI  has  determined  that 
there  are  certain  joists  with  spans  from 
40  through  60  feet  that  do  not  require 
erection  bridging,  the  Committee 
determined  that  a  center  row  of  bridging 
should  nevertheless  be  required  to 
ensure  stability.  OSHA  is  accordingly 
proposing  paragraph  (d)(1).  The  Agency 
believes,  because  this  practice  is  already 
required  by  OSHA's  current  steel 
erection  standard,  that  it  is  already 
standard  industry  practice.  Second,  the 
loads  imposed  in  the  SJI  tests  were 
static  loads,  but  the  load  imposed  by  an 
employee  would  be  a  dynamic  load. 
Although  SJI  asserted  that  an  erector 
"cooning"  the  joist  would  have  a 
stabilizing  effect  on  the  joist,  the 
Committee  nonetheless  concluded  that, 
in  bays  of  40  feet  through  60  feet,  the 
row  of  erection  bridging  nearest  the 
midspan  of  the  steel  joist  should  be 
bolted  diagonal  bridging  (paragraph 
(d)(l)(i));  further,  the  Committee 
believes  that  the  hoisting  cables  should 
not  be  released  until  after  the 
installation  of  this  bridging  (paragraph 
(d)(l)(ii)).  Additionally,  only  one 
employee  would  be  allowed  on  these 
spans  until  all  other  bridging  is  installed 
and  anchored  (paragraph  (d)(l)(iii)). 
Anchored  bridging  means  that  the  steel 
joist  bridging  is  connected  to  a  bridging 
terminus  point.  Horizontal  bridging 
would  have  to  be  welded  or  attached  to 
each  joist  to  be  considered  anchored.  It 
is  unnecessary  to  address  anchoring  for 
bolted  diagonal  bridging  because,  by  the 
very  nature  of  its  connection  in  the 
erection  sequence,  the  anchorage  will 
have  already  been  accomplished. 
However,  as  mentioned  above  in  the 
discussion  of  paragraph  (a)(9)  of  this 
section,  a  terminus  point  is  required  to 
be  established  before  any  bridging  is 
installed. 

Paragraph  (d)(2)  addresses  heavier 
joists  that  span  over  60  through  100  feet. 
Here,  two  rows  of  erection  bridging 
would  be  required  to  be  placed  nearest 
the  one-third  points  of  the  steel  joists 
(paragraph  (d)(2)(i)).  Again,  the  hoisting 
cables  would  not  be  released  until  all 
the  bolted  diagonal  erection  bridging  is 
installed  (paragraph  (d)(2)(ii)).  Since 
these  are  heavier  members  and  since 
two  rows  of  bridging  must  be  installed 
in  the  erection  sequence,  only  two 
employees  would  be  allowed  on  these 


joists  until  all  other  bridging  is  installed 
and  anchored  (paragraph  (d)(2)(iii)). 

Paragraph  (d)(3)  addresses  even 
heavier  joists  that  span  over  100  through 
144  feet.  Here,  all  bridging  is  considered 
erection  bridging  and  must  be  bolted 
diagonal  bridging  (paragraph  (d)(3)(i)). 
Although  all  of  the  bridging  addressed 
in  paragraph  (d)(2)  above  is  bolted 
diagonal  bridging,  only  the  two  rows 
nearest  the  third  points  are  considered 
erection  bridging.  In  the  case  of  the 
largest  open  web  steel  joists,  with 
depths  up  to  72  inches,  all  the  bridging 
would  have  to  be  installed  before  the 
hoisting  cables  can  be  released 
(paragraph  (d)(3)(ii)).  Again,  the  reason 
for  requiring  bolting  is  that,  in  setting  an 
individual  steel  joist,  bolting  is  the 
safest  and  quickest  way  of  securing  the 
joist  with  the  least  equipment. 
According  to  proposed  paragraph 
(d)(3)(iii),  only  two  employees  would  be 
allowed  on  the  spans  until  all  the 
bridging  is  installed.  In  this  case,  since 
all  the  bridging  is  bolted  diagonal 
bridging,  using  the  term  "anchored" 
would  be  superfluous  because,  as  stated 
above,  by  the  very  nature  of  its 
connection  in  the  erection  sequence, 
anchoring  will  already  have  been 
accomplished.  Additionally,  a  bolted 
diagonal  bridging  requirement  would 
not  apply  to  the  attachment  of  the 
diagonal  bridging  to  other  than  steel 
joists.  _ 

Proposed  paragraph  (d)(4)  reflects  the 
Committee's  agreement  that  open  web 
steel  members  that  span  over  144  feet 
are  not  considered  joists  but  rather 
structural  trusses.  The  erection  methods 
for  such  members  are  more 
appropriately  treated  in  the  section  on 
solid  web  structural  members  found  in 
proposed  §  1926.756,  Beams  and 
Columns,  since  they  are  larger,  heavier 
members.  Paragraph  (d)(4)  would  limit 
what  would  be  considered  steel  joists 
since  steel  trusses  are  heavy  duty 
members,  custom  made  and  designed  bv 
a  structural  engineer,  and  usually  made 
of  structural  shapes.  The  definition  for 
"steel  truss"  is  as  follows: 

Steel  truss  means  an  open  web  member 
designed  of  structural  steel  components  by 
the  project  structural  engineer  of  record.  For 
the  purposes  of  this  subpart  it  is  considered 
equivalent  to  a  solid  web  structural  member. 

Although  the  term  is  not  used  in  the 
body  of  this  subpart,  it  is  referred  to  in 
the  definition  of  steel  joists.  The 
Committee  believes  that  explaining 
what  does  not  constitute  a  steel  joist  is 
important  for  clarity  and  in  order  to 
determine  which  erection  provisions 
apply. 

Paragraph  (d)(5)  addresses  the 
situation  where  a  joist  is  bottom  chord 
bearing  (i.e.,  attached  to  the  primary 
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structure  by  the  bottom  chord  of  the 
joist)  and  would  require  erection 
bridging;  or  is  forty  feet  or  less  and 
would  not  require  erection  bridging  per 
Tables  A  and  B.  When  a  joist  is  top 
chord  bearing,  which  is  the  usual 
application,  the  center  of  gravity  of  the 
joist  is  below  the  bearing  surface  of  the 
support  structure — a  factor  that  helps  to 
keep  the  joist  stable.  In  a  bottom  bearing 
situation,  however,  the  center  of  gravity 
is  above  the  bearing  surface  of  the 
support  structure — a  factor  that 
increases  the  tendency  of  the  joist  to  roll 
over.  Under  these  circumstances,  this 
paragraph  would  require  an  additional 
row  of  bolted  diagonal  bridging  near 
each  support  where  the  bottom  chord 
receives  support.  Typically  this  would 
require  two  rows  of  bridging.  It  is  not 
uncommon,  however,  for  a  one  story 
building,  such  as  a  convenience  store 
that  has  a  high  glass  front  and  a  lower 
ceiling  in  the  rear,  to  have  steel  joists 
which  are  bottom  bearing  in  the  front 
and  top  bearing  in  the  back.  Under  this 
scenario,  only  one  set  of  bolted  diagonal 
bridging  would  be  required.  Consistent 
with  the  other  requirements  for  erection 
bridging  in  this  paragraph,  this  erection 
bridging  would  have  to  be  installed 
prior  to  the  release  of  the  hoisting 
cables. 

Paragraph  (d)(6)  proposes 
specifications  and  work  practices  for  the 
placement  and  attachment  of  bolted 
diagonal  erection  bridging  required  by 
this  proposed  section.  Paragraph 
(d)(6)(i)  would  require  that  this  bridging 
be  indicated  on  the  erection  drawing. 
The  Committee  discussed  alternative 
indicators  for  the  proper  placement  of 
the  bridging  and  concluded  that  the 
erection  drawing  should  be  the 
exclusive  placement  indicator  (Ex.  6-7, 
p.  11).  Paragraph  (d)(6)(ii)  would  require 
that  the  erection  drawing  be  the 
exclusive  indicator  of  the  proper 
placement  of  this  bridging. 

Paragraph  (d)(6)(iii)  is  intended  to 
make  the  attachment  of  erection 
bridging  less  difficult  and  safer  to 
accomplish.  This  work  is  performed  at 
an  elevated  work  station  and  frequently 
involves  awkward  bending  and 
reaching.  This  provision  would  require 
that  shop-installed  bridging  clips  or 
their  functional  equivalents  be  provided 
with  the  steel  joists.  In  addition,  the 
proposal  defines  a  "bridging  clip"  as  a 
device  that  is  attached  to  the  steel  joist 
to  allow  the  bolting  of  the  bridging  to 
the  steel  joist.  Attachments  that  are  the 
functional  equivalent  of  bridging  clips 
would  be  allowed  by  this  paragraph  to 
provide  fiexibility  and  to  allow  for 
technological  innovation  should  a 
different  type  of  attachment  be 
developed. 


Paragraph  (d)(6)(iv)  addresses  a 
hazard  that  is  similar  to  that 
encountered  with  a  double  connection, 
discussed  earlier.  It  would  provide  that 
where  two  pieces  of  bridging  are 
attached  to  the  steel  joist  by  a  common 
bolt,  the  nut  that  secures  the  first  piece 
of  bridging  shall  not  be  removed  from 
the  bolt  for  the  attachment  of  the 
second.  This  is  a  work  practice  that  is 
similar  to  a  "clipped  connection"  (see 
definition  section). 

Paragraph  (d)(6)(v)  addresses  a 
"cooning"  problem  rather  than  a 
tripping  hazard  since  cooning  involves 
straddling  the  top  chord  while  walking 
on  the  bottom  chord.  Nonetheless,  this 
provision  works  in  conjunction  with 
proposed  §  1926.754(c)(1)  and  would 
require  that  bridging  attachments  not 
protrude  above  the  top  chord  of  the  steel 
joist.  This,  of  course,  would  apply  both 
to  bridging  clips  and  their  functional 
equivalents. 

Paragraph  (e)    Landing  and  placing 
loads.  Paragraph  (e)  addresses  the 
hazards  encountered  in  steel  erection 
when  landing  and  placing  loads. 
Although  work  practice  provisions 
found  in  §  1926.754(e)  regarding  the 
hoisting,  landing  and  placing  of  deck 
bundles  in  general  have  already  been 
discussed,  this  paragraph  addresses 
these  hazards  specifically  with  regard  to 
landing  and  placing  loads  on  steel  joists. 
SJl  stressed  that  accidents  occur  "when 
loads  are  placed  on  unsecured/ 
unbridged  joists"  (Ex.  6-8,  p.  8).  In 
addition,  in  the  decking  subgroup's 
analysis  of  the  data  workgroup's  fatality 
and  catastrophe  reports,  approximately 
16  percent  of  the  floor  and  roof  deck 
fatalities  were  associated  with  collapses 
due  to  improper  loading  on  steel  joists 
(Ex.  9-49,  p.  4). 

Proposed  paragraph  (e)(1)  of  this 
section  would  apply  to  any  employer 
who  places  a  load  on  steel  joists  during 
steel  erection.  This  paragraph  would 
require  that  the  load  is  adequately 
distributed  so  that  the  carrying  capacity 
of  any  steel  joist  is  not  exceeded.  'The 
remainder  of  proposed  paragraph  (e) 
sets  forth  specific  conditions  that  the 
employer  must  meet  in  addition  to  the 
general  performance  criteria  in 
paragraph  (e)(1). 

Paragraph  (e)(2)  proposes  general 
requirements  that  would  have  to  be  met 
before  landing  a  construction  load  on 
steel  joists,  although  an  exception  is 
allowed  in  paragraph  (e)(4)  for  bundles 
of  decking.  Paragraph  (e)(2)  would 
prohibit  placement  of  any  construction 
loads  on  steel  joists  until  all  bridging  is 
installed  and  anchored  and  all  joist 
bearing  ends  are  attached  in  accordance 
with  paragraph  (b)  of  this  section 
(paragraph  (b)  contains  attachment 


requirements  for  steel  joists).  A 
"construction  load  for  joist  erection" 
means  any  load  other  than  the  weight  of 
the  employee(s),  the  joists  and  the 
bridging  bundle.  Bundles  of  decking 
constitute  a  construction  load  under  this 
definition.  Under  certain  conditions, 
however,  decking  can  be  placed  safely 
on  the  steel  joists  before  all  the  bridging 
is  installed  and  anchored.  These 
conditions  form  the  basis  for  the 
exceptions  in  paragraph  (e)(4),  which  is 
discussed  below. 

Although  a  bridging  bundle  is  not 
considered  a  construction  load,  it 
nevertheless  must  be  landed  and  placed 
on  the  steel  joists  in  a  safe  manner  that 
maintains  stability.  Proposed  paragraph 
(e)(3)  provides  for  the  safe  and  stable 
placement  of  bridging  on  steel  joists. 
Usually,  this  bridging  will  be  20  foot 
horizontal  bridging  because  bolted 
diagonal  bridging  is  too  short  to  extend 
over  3  joists.  In  developing  this 
proposed  requirement,  the  Committee, 
following  consultation  with  SJI  in 
workgroup  meetings,  decided  to  limit 
the  weight  of  the  bundle  to  1,000 
pounds  because  the  bridging  would  be 
placed  on  the  joists  before  they  have 
been  fully  stabilized.  One  thousand 
(1,000)  pounds  would  allow  the  joist 
erector  to  safely  place  the  necessary 
bridging  on  the  joists.  To  facilitate 
compliance  with  this  requirement,  the 
SJI  has  agreed  to  establish  •   .ew 
industry  practice  of  bundling  bridging 
into  1,000  pound  units.  Placement  of 
the  bundle  is  also  important.  This 
paragraph  would  therefore  require  that 
the  bundle  of  joist  bridging  be  placed 
over  a  minimum  of  3  steel  joists  secured 
on  at  least  one  end.  Under  these 
circumstances,  the  stability  of  the  load 
would  be  further  enhanced  if  the  load 
is  placed  near  the  support  member. 
Therefore,  this  provision  would  require 
that  the  edge  of  the  bridging  bundle  be 
positioned  within  1  foot  of  the  secured 
end.  A  clearance  of  at  least  one  foot  is 
necessary  for  material  handling 
purposes  and  to  provide  access  to  the 
steel  joist's  attachment  point.  This  last 
proposed  requirement  is  practically 
identical  to  the  proposed  requirement 
for  the  placement  of  construction  loads 
found  in  paragraph  (e)(5)  of  this  section. 

Paragraph  {e)(4)  proposes  special 
conditions  to  be  met  before  a  bundle  of 
decking  is  placed  on  steel  joists  that  do 
not  yet  have  all  bridging  installed. 
Decking  bundles  are  the  most  common 
construction  loads  imposed  on  steel 
joists.  Although  it  is  safe  to  place 
construction  loads  on  steel  joists  when 
all  the  bearing  ends  have  been  attached 
and  all  the  bridging  is  in  place,  there  are 
certain  commonly  encountered 
situations  where  all  the  bridging  in  the 


Federal  Register /Vol.  63,  No.  156 /Thursday,  August  13,  1998 /Proposed  Rules 


43477 


bay  and  all  the  bearing  ends  of  the  steel 
joists  in  the  bay  do  not  have  to  be  hilly 
installed  and  attached  to  land  a  bundle 
of  decking  safely.  There  are  six 
conditions  that  would  have  to  be  met 
before  an  exception  from  paragraph 
(e)(2)  is  warranted. 

Paragraph  (e)(4)(i)  would  require  the 
employer  to  determine,  based  on 
information  from  a  qualified  person, 
that  the  structure  or  portion  of  the 
structure  is  capable  of  safely  supporting 
the  load  of  decking.  This  determination 
would  have  to  be  documented  in  a  site- 
specific  erection  plan  available  at  the 
construction  site  (see  proposed 
§  1926.753(d)). 

Under  paragraph  (e)(4)(ii),  the  bundle 
of  decking  would  have  to  be  placed  over 
a  minimum  of  3  joists  to  distribute  the 
load.  Since  most  decking  comes  in  20 
foot  lengths  and  the  standard  distance 
between  joists  is  5  feet,  typically  the 
load  will  be  supported  by  4  joists. 

Paragraph  (ej(4)(iii)  would  require 
that  those  steel  joists  actually 
supporting  the  bundle  of  decking  have 
both  ends  attached  to  the  support 
structure  (the  attachments  would  have 
to  be  in  accordance  with  the 
requirements  contained  in  paragraph  (b) 
of  this  section). 

At  least  one  row  of  bridging  would 
have  to  be  attached  and  anchored, 
according  to  proposed  paragraph 
(e)(4)(iv).  The  qualified  person  would 
determine  the  type  of  bridging,  erection 
bridging  or  horizontal  bridging,  to 
satisfy  this  proposed  requirement.  To 
assist  the  qualified  person  in  making 
this  decision,  paragraph  (e)(4)(v)  would 
provide  a  load  limit  of  4000  pounds 
(1816  kg)  for  the  total  weight  of  the 
bundle  of  decking.  The  Steel  Deck 
Institute  (SDI)  has  indicated  that,  in  the 
future,  manufacturers  will  deliver 
decking  in  bundles  that  will 
accommodate  this  load  limit. 

Finally,  paragraph  (e)(4)(vi)  would 
require  that  the  edge  of  the  bundle  be 
placed  within  a  foot  (0.30  m)  of  the 
bearing  surface  of  the  joist.  This  is  the 
same  requirement  that  applies  to  all 
loads  in  proposed  paragraph  (e)(5)  of 
this  section.  Collapses  could  occur  if 
any  one  of  the  six  conditions  in 
paragraph  (e)(4)  is  not  met.  Therefore,  to 
qualify  for  an  exception,  this  paragraph 
would  require  that  a  site-specific 
erection  plan  be  developed  that 
indicates  that  these  bundles  of  4000 
pounds  or  less  will  be  placed  over  3  or 
more  joists  that  have  been  attached  at 
both  ends  and  have  at  least  one 
completely  installed  and  anchored  row 
of  bridging.  Additionally,  the  edge  of 
the  bundle  of  decking  must  be  placed 
within  1  foot  of  the  bearing  surface  of 
the  joist  end  for  the  exception  to  apply. 


Paragraph  (e)(5)  addresses  the  proper 
placement  of  all  construction  loads  (not 
just  decking)  on  steel  joists.  As 
indicated  above  in  the  discussion  of 
paragraph  (e)(3),  stability  of  the  load  is 
enhanced  by  placing  the  load  near  the 
support  member.  Therefore,  this 
proposed  provision  would  require  that 
the  edge  of  the  construction  load  be 
positioned  within  1  foot  of  the  secured 
end.  At  least  a  one  foot  clearance  is 
necessary  for  material  handling 
purposes  and  for  access  to  the  steel 
joist's  attachment  point  to  the  support 
structure. 

Section  1926.758    Pre-Engineered 
Metal  Buildings 

During  SENRAC's  deliberations  on 
the  prerequisites  for  anchor  bolts, 
beams,  columns  and  open  web  steel 
joists,  the  Committee  discussed  many 
anomalies  that  appeared  to  be 
associated  with  pre-engineered  metal 
buildings.  The  Committee  was  advised 
by  the  Metal  Building  Manufacturers 
Association  (MBMA)  that  over  50 
percent  of  the  industrial  buildings  in 
steel  erection  are  pre-engineered.  This 
type  of  building  frequently  has  lighter, 
cold  formed  members  such  as  girts,  eave 
struts  and  purlins  (see  definitions). 
Larger  members  in  this  type  of 
construction  are  called  rigid  frames,  a 
term  not  used  in  conventional  steel 
erection.  There  are  a  large  number  of 
small  specialized  steel  erectors  who 
exclusively  perform  pre-engineered 
metal  building  erection.  In  light  of  these 
considerations  and  in  an  effort  to 
facilitate  compliance  with  this  subpart, 
SENRAC  developed  a  separate  section 
for  pre-engineered  metal  buildings. 

This  section  sets  forth  proposed 
requirements  to  erect  pre-engineered 
metal  buildings  safely.  Pre-engineered 
metal  buildings  are  defined  in  the 
definition  section  of  this  proposal.  Pre- 
engineered  metal  buildings  include 
structures  ranging  from  small  sheds  to 
larger  structures  such  as  warehouses, 
gymnasiums,  churches,  airplane  hangars 
and  arenas. 

Pre-engineered  metal  buildings  use 
different  types  of  steel  members  and  a 
different  erection  process  than  typical 
steel  erection.  Many  contractors  erect 
pre-engineered  metal  buildings 
exclusively.  An  overwhelming  majority 
of  these  erectors  are  small  employers. 
The  erection  of  pre-engineered  metal 
structures  presents  certain  unique 
hazards  that  are  not  addressed 
specifically  by  OSHA's  existing  steel 
erection  standard.  With  the  help  and 
support  of  the  MBMA  and  two  other 
major  manufacturers,  the  Committee 
developed  and  recommended  to  OSHA 
a  section  devoted  to  this  industry. 


Although  some  of  the  hazards  are 
similar  to  general  steel  erection,  other 
hazards,  such  as  those  associated  with 
anchor  bolts,  construction  loads  and 
double  connections,  are  different. 

Most  of  the  proposed  requirements  in 
this  section  are  similar  to  those  in  other 
sections  of  this  document.  Where  a 
conflict  arises  between  a  provision  in 
the  pre-engineered  metal  building 
section  and  that  of  another  section  of 
subpart  R,  to  the  extent  that  the  work 
being  performed  is  pre-engineered  metal 
building  work,  the  more  specific  pre- 
engineered  metal  building  section 
would  apply.  This  section,  however, 
should  not  be  interpreted  to  mean  that 
the  other  provisions  of  subpart  R  do  not 
apply  to  pre-engineered  metal  buildings 
where  appropriate.  OSHA  requests 
comment  and  information  on  whether 
there  are  other  hazards  involved  in  the 
erection  of  pre-engineered  metal 
buildings  that  are  addressed  elsewhere 
in  this  subpart  but  not  in  proposed 
§  1926.758.  If  so,  should  provisions  be 
added  to  §  1926.758  to  address  those 
hazards?  Additionally,  should  a  cross- 
reference  be  made  to  §  1926.760  (fall 
protection)  and  §  1926.761  (training) 
since  these  sections  apply  to  all  steel 
erection? 

Paragraph  (a)  states  that  the  erection 
of  pre-engineered  metal  buildings  may 
not  begin  until  the  site  layout  has  been 
completed  in  accordance  with  proposed 
§  1926.752(b),  site  layout,  site-specific 
erection  plan  and  construction 
sequence.  The  requirements  in  that 
section  would  apply  to  pre-engineered 
metal  buildings  as  they  do  to  other  types 
of  steel  erection. 

Like  proposed  §  1926.755(a)(1), 
paragraph  (b)  would  require  that  all 
columns  be  anchored  by  a  minimum  of 
4  anchor  bolts.  This  requirement  is 
necessary  to  ensure  stability. 

The  proposed  requirement  in 
paragraph  (c)  is  unique  to  the  erection 
of  pre-engineered  metal  buildings 
because  rigid  frames  are  found  only  in 
this  type  of  structure.  This  paragraph 
would  require  that  rigid  frames  have  50 
percent  of  their  bolts  or  the  number  of 
bolts  specified  by  the  manufacturer 
(whichever  is  greater)  installed  and 
tightened  on  both  sides  of  the  web 
adjacent  to  each  flange  before  the 
hoisting  equipment  is  released.  Like 
proposed  §  1926.756(a),  this  provision 
would  require  an  adequate  number  of 
bolts  to  ensure  stability  before  the  hoist 
line  is  released.  Rigid  frames  are  fully 
continuous  frames  that  provide  the 
main  structural  support  for  a  pre- 
engineered  metal  building.  They 
provide  the  support  that  is  typically 
provided  by  columns  and  beams  in 
conventional  steel  erection.  Due  to 
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design  and  load  requirements, 
connections  in  rigid  frames  occupy  a 
greater  area  and  require  more  than  two 
bolts  upon  initial  connection.  The 
remaining  bolts  are  used  to  attach  other 
members  to  the  structure  and  provide 
stability  against  wind  loading.  To 
require  these  connections  to  be  bolted 
only  with  two  bolts  would  not  be 
adequate  in  many  cases  to  prevent  a 
collapse  hazard. 

Paragraph  (d)  also  pertains  to  stability 
and  would  prohibit  construction  loads 
from  being  placed  on  any  structural 
steel  framework  unless  such  framework 
has  been  safely  bolted,  welded  or 
otherwise  adequately  secured.  Without 
proper  bolting  or  welding  to  provide 
stability,  a  construction  load  could 
cause  a  collapse  of  the  structure. 

Paragraph  (e)  pertains  to  double 
connections  in  pre-engineered  metal 
buildings.  When  girts  or  eave  struts 
share  common  connection  holes,  a 
double  connection  hazard  exists.  As 
with  proposed  §  1926.756(c),  a  seat  or 
similar  connection  would  prevent  one 
member  from  becoming  displaced 
during  the  double  connection  activity. 
In  girt  and  eave  strut  to  frame 
connections  where  girts  or  eave  struts 
share  common  connection  holes,  two 
provisions  apply.  Paragraph  (e)(1) 
would  require  that  at  least  one  bolt  with 
its  wrench-tight  nut  remain  in  place  for 
the  connection  of  the  second  member 
unless  a  field-attached  seat  or  similar 
connection  device  is  present  to  secure 
the  first  member  so  that  the  girt  or  eave 
strut  is  always  secured  against 
displacement.  Paragraph  (e)(2) 
maintains  that  the  seat  or  similar 
connection  device  must  be  provided  by 
the  manufacturer  of  the  girt  or  eave  strut 
so  that  it  is  designed  properly  for  the 
intended  use.  Because  this  form  of 
double  connection  is  unique  to  pre- 
engineered  metal  building  construction 
and  might  not  be  considered  a  double 
connection  under  a  literal  reading  of 
proposed  §  1926.756(c),  this  provision 
specifically  addresses  girt  and  eave  strut 
to  frame  connections. 

Proposed  paragraph  (f)  would  require 
that  both  ends  of  all  steel  joists  or  cold- 
formed  joists  be  fully  bolted  and/or 
welded  to  the  support  structure  before 
releasing  the  hoisting  cables,  allowing 
the  weight  of  an  employee  on  the  joists. 
or  allowing  any  construction  loads  on 
the  joists.  These  proposed  requirements 
are  similar  to  those  proposed  in 
§  1926.757  for  joists.  However,  due  to 
the  uniqueness  of  pre-engineered  metal 
building  erection  and  the  design  factors 
of  the  members,  the  key  elements  of 
joist  erection  that  apply  to  these 
structures  are  proposed  to  apply  more 
stringently  in  paragraph  (f). 


Paragraph  (g)  would  prohibit  the  use 
of  purlins  and  girts  as  anchorage  points 
for  a  fall  arrest  system  unless  written 
direction  to  do  so  is  obtained  from  a 
qualified  person.  Generally,  purlins  and 
girts  are  lightweight  members  designed 
to  support  the  final  structure.  They  may 
not  have  been  designed  to  resist  the 
force  of  a  fall  arrest  system.  If,  however, 
a  qualified  person  determines  that  the 
purlin  or  girt  is  of  sufficient  strength  to 
support  a  fall  arrest  system,  it  may  be 
used  for  that  purpose.  The  qualified 
person  would  be  required  to  provide 
written  documentation  of  this 
determination.  This  proposed 
requirement  is  identical  to  the  one  for 
steel  joists  in  proposed 
§1926.757(a)(10). 

Proposed  paragraph  (h)  would 
prohibit  purlins  from  being  used  as  a 
walking/working  surface  except  when 
installing  safety  systems.  All  permanent 
bridging  must  be  in  place,  and  fall 
protection  must  be  provided  to  the 
employee  installing  the  safety  system 
and  walking  or  working  on  the  surface. 
Purlins  are  "Z"  or  "C"  shaped 
lightweight  members,  generally  less 
than  Vs"  thick,  2"-4"  wide  on  the  top 
and  up  to  40  feet  long.  They  are  not 
designed  to  be  walked  on  and,  because 
of  their  shape,  are  likely  to  roll  over 
when  used  as  a  walking/working  surface 
if  not  properly  braced. 

Paragraph  (i)  addresses  the  placement 
of  construction  loads  on  pre-engineered 
metal  buildings  to  prevent  collapse  due 
to  improper  loading  of  the  structure. 
This  proposed  paragraph  would  require 
that  construction  loads  be  placed  within 
a  zone  that  is  not  more  than  8  feet  (2.5 
m)  from  the  centerline  of  the  primary 
support  member.  Unlike  conventional 
decking,  pre-engineered  metal  building 
decking  bundles  are  lighter,  and  the 
sheets  in  the  bundle  are  staggered.  This 
staggering  means  that  the  bundles  must 
be  set  so  that  the  end  of  one  bundle 
overlaps  another  bundle  since  the 
lengths  of  the  sheets  vary.  The  zone 
needs  to  be  big  enough  to  allow  for  the 
lapping  while  still  having  the  support  of 
the  structure.  An  8  foot  (2.5  m)  zone 
allows  enough  room  to  meet  these 
objectives. 

Section  1926.759    Falling  Object 
Protection 

This  proposed  section  sets  forth  the 
requirements  for  providing  employees 
with  protection  from  falling  objects.  A 
real  and  everyday  hazard  is  posed  to 
steel  erection  employees  by  loose  items 
that  have  been  placed  aloft  and  that  can 
fall  and  strike  employees  working 
below. 

Paragraph  (a)  would  require  that  all 
materials,  equipment,  and  tools  that  are 


not  in  use  while  aloft  be  secured  against 
accidental  displacement.  This  proposed 
requirement  would  expand  on  the 
existing  requirement  in  §  1926.752(a) 
which  addresses  bolts,  drift  pins  and 
rivets.  The  Committee  felt  that  the 
requirement  should  apply  to  any  item 
that  could  become  displaced,  fall  to  a 
lower  level  and  possibly  injure  a 
worker. 

The  intent  of  paragraph  (b)  is  that, 
when  it  is  necessary  to  have  other  work 
performed  below  on-going  steel  erection 
activities,  proper  overhead  protection  be 
provided  to  those  workers  to  prevent 
injuries  from  falling  objects.  If  this 
protection  is  not  provided,  work  by 
other  trades  would  not  be  permitted 
below  steel  erection  work.  The 
controlling  contractor's  responsibility 
would  be  to  ensure  that  job  conditions 
do  not  increase  the  exposure  of 
employees  to  overhead  hazards  because 
of  accelerated  project  schedules  or  other 
jobsite  conditions.  Additionally,  this 
paragraph  is  referenced  in  proposed 
§  1926.752(c),  which  requires  pre- 
planning to  ensure  that  proper  overhead 
protection  is  afforded  to  all  employees 
during  hoisting  operations. 

Section  1 926. 760    Fall  Protection 

Section  1926.760  addresses  fall 
protection  and  would  establish  15  feet 
as  the  fall  distance  triggering  the 
proposed  requirement  for  fall 
protection,  with  two  exceptions: 
connectors  working  at  heights  between 
15  and  30  feet  and  workers  engaged  in 
decking  in  a  controlled  decking  zone  at 
a  height  between  15  and  30  feet. 

Subpart  M.  OSHA's  fall  protection 
standard  for  construction  in  general, 
was  promulgated  by  OSHA  on  August  9, 
1994  (59  FR  40672),  and  specifically 
excludes  steel  erection  from  its  scope 
(see  paragraph  §  1926.500(a)(2)(iii)). 
Subpart  M  sets  the  general  trigger  height 
for  fall  protection  in  construction  at  6 
feet.  The  questions  that  SENRAC 
needed  to  address  in  determining  the 
appropriate  trigger  height  for  fall 
protection  in  steel  erection  included: 
Should  the  trigger  height  for  fall 
protection  in  steel  erection  be  different 
from  that  in  other  construction 
operations?  If  so,  why?  Is  it  possible  to 
protect  workers  engaged  in  steel 
erection  for  the  entire  time  that  they  are 
exposed  to  fall  hazards?  If  not,  why  not? 

In  answer  to  these  questions,  SENRAC 
pointed  out  that  steel  erection  differs 
from  general  construction  in  several 
respects.  Typically,  in  steel  erection,  the 
working  surface  is  constantly  being 
created  as  vertical  coliunns  are  erected 
at  various  heights.  Columns  are 
connected  with  solid  web  beams  or  steel 
joists  and  joist  girders  to  form  an  open 
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bay.  In  a  multi-story  building,  the 
columns  are  usually  two  stories  high. 
These  structural  members  are  set  by 
connectors  in  conjunction  with  a 
hoisting  unit — typically  a  crane.  The 
first  bay  to  be  erected  is  part  of  the  first 
tier  or  story;  the  bay  of  the  second  tier 
or  story  is  formed.  Initially  the  columns 
are  attached  to  anchor  bolts  at  the 
foundation.  Usually,  the  next  procedure 
is  for  the  connector  to  install  the  header 
beams  at  the  first  level.  Each  fioor  is 
typically  12.5  to  15  feet  in  height.  After 
an  exterior  bay  is  formed  ("boxing  the 
bay"),  the  filler  beams  or  joists  are 
placed  in  the  bay.  The  connector  then 
ascends  the  column  to  the  next  level, 
where  the  exterior  members  are 
connected  to  form  a  bay,  and  so  on.  In 
connecting  the  filler  beams  of  a  bay,  the 
connector  uses  two  bolts. 

In  making  these  initial  connections, 
the  connector  is  exposed  to  fall  hazards 
as  a  result  of  several  factors.  One  such 
factor  involves  the  structure  itself.  Poor 
foundations  and  inadequate  or  ill- 
repaired  anchor  bolts  (Ex.  6-3,  p.  4)  can 
fail,  causing  the  column/structure  to 
collapse  and  the  connector  to  fall.  The 
proposal  first  addresses  this  source  of 
collapse  to  prevent  failure  in  §  1926.755, 
"anchor  bohs"  and  §  1926.757(a)(4), 
"stabilizer  plates,"  discussed  earlier. 
Another  factor  is  that  both  the  connector 
and  the  structure  are  exposed  to  being 
struck  by  incoming  steel.  The  proposal 
seeks  to  "engineer  out"  the  risk  of 
falling  in  this  situation  by  addressing 
the  proper  hoisting  and  rigging  of  the 
steel  members  to  eliminate  or  minimize 
this  hazard  (see  discussion  in 
§1926.753). 

The  unique  nature  of  the  work  itself 
also  exposes  the  connector  to  the  risk  of 
falling.  In  particular,  the  making  of 
double  connections  at  columns  (or  at 
beam  webs  over  a  column)  puts  the 
connector  at  risk  of  falling  due  to  a 
structural  collapse.  OSHA  is  proposing 
a  combination  of  engineering  controls 
and  work  practices  to  deal  with  this 
hazard.  §  1926. 756(c)  would  require  a 
seat  or  similar  device  that  must  be 
secured  prior  to  releasing  the  earlier 
connections.  This  prevents  the  column 
from  falling  away  and  eliminates  the 
collapse  hazard.  Based  on  the  data 
examined  by  the  Committee's  statistical 
workgroup  (Ex.  9-42),  SENRAC 
concluded  that  in  steel  erection  work, 
relatively  few  worker  falls  occur  at 
heights  between  6  feet  and  15  feet. 
Connections  at  these  heights  can  be 
performed  from  ladders,  scaffolds  or 
personnel  work  platforms.  The 
Committee,  nevertheless,  fully 
considered  the  use  of  personal  fall  arrest 
systems  for  heights  between  6  and  15 
feet. 


Several  fall  protection  manufacturers 
participated  in  discussions  of  this  issue. 
Of  major  concern  was  the  relationship 
between  the  total  fall  distance  of 
available  personal  fall  arrest  systems 
(and  how  they  are  used)  and  the  trigger 
height  for  fall  protection  that  needed  to 
be  established  for  the  steel  erection 
proposal.  As  was  presented  to  the 
Committee  by  one  fall  protection 
equipment  manufacturer,  there  are 
many  variables  that  collectivelv  need 
consideration  in  understanding  fall 
protection.  Personal  fall  arrest  systems 
must  first  limit  the  force  on  the  body 
and  second  limit  the  total  fall  distance. 
The  best  description  of  total  fall 
distance  offered  to  the  Committee  is  that 
total  fall  distance  is  the  sum  of  free  fall 
distance,  deceleration  distance,  harness 
effects  and  vertical  elongation  of  parts  of 
the  personal  fall  arrest  system.  Through 
further  definition  of  these  terms  and 
how  they  interact,  the  total  fall  distance 
or  amount  of  clearance  needed  can  be 
determined. 

Excluding  anchorage  connectors, 
there  are  4  types  of  personal  fall  arrest 
systems  commonly  used  by  workers  in 
full  body  harnesses  including:  (1)  shock 
absorbing  lanyards;  (2)  self-retracting 
lifelines;  (3)  rope  grabs  with  vertical 
lifelines;  and  (4)  shock  absorbing 
lanyards  with  rope  grabs  and  vertical 
lifelines.  Lanyards  having  different 
lengths  and  which  are  allowed  bv  the 
user  to  have  more  or  less  slack  can 
result  in  a  wide  variation  of  free  fall 
distance.  The  three  common  types  of 
anchorage  connectors  were  described  to 
the  Committee  and  include:  (1) 
horizontally  mobile  and  vertically  rigid 
(e.g.,  a  trolley  connected  to  a  flange  of 
a  structural  beam);  (2)  horizontally  fixed 
and  vertically  rigid  (e.g.,  an  eyebolt, 
choker  or  clamp  connected  to  a 
structural  beam,  column  or  truss);  and 
(3)  horizontally  mobile  and  vertically 
flexible  (e.g..  a  horizontal  lifeline 
suspended  between  two  structural 
columns  or  between  stanchions, 
attached  to  a  structural  beam,  designed 
to  support  the  lifeline).  Each  type 
contains  various  combinations  of 
rigidity  versus  fiexibility,  both  vertically 
and  horizontally.  Depending  on  how- 
one  configures  the  personal  fall  arrest 
system,  the  total  fall  distance  can  range 
from  3-23  feet  and  from  4-10.5  feet 
depending  on  the  combination  of 
equipment  utilized  (Exs.  6-10  and  9- 

m 

The  .same  fall  protection  equipment 
manufacturer  indicated  that  the  lowest 
point  of  the  body  of  a  worker 
performing  steel  erection  should  be  at 
least  12.5  feet  above  the  nearest  obstacle 
in  the  potential  fall  path  when  the 
worker  is  properly  using  a  rigidly 


anchored  personal  fall  arrest  system  of 
the  shock  absorbing  lanyard  type  or  self- 
retracting  lifeline  type.  Another 
participant  indicated  that,  in  a  worst 
case  scenario  and  with  no  overhead 
anchorage  point  (which  is  a  common 
situation  in  .steel  erection).  15.5  feet  was 
the  lowest  height  that  a  steel  erection 
worker  could  be  protected.  SENRAC 
acknowledged,  however,  that  workers  m 
some  cases  could  be  protected  at  lower 
heights  but  only  at  the  expense  of 
serious  constraints  to  mobility 
(especially  with  respect  to  connectors 
working  with  incoming  steel),  which,  in 
turn,  could  increase  the  hazards  (Ex.  6- 
11,  p.  5). 

In  light  of  these  considerations,  the 
following  requirements  are  proposed. 

Paragraph  (a)    General 
Hequirements.  Paragraph  (a)  proposes 
the  primary  fall  protection  trigger  height 
for  steel  erection  activities  (with  certain 
exceptions),  describes  what  constitutes 
fall  protection  in  these  circumstances, 
and  provides  specifications  for 
alternative  protection.  Proposed 
paragraph  (a)(1)  would  set  the  primary' 
fall  protection  trigger  height  for  most 
employees  engaged  in  steel  erection. 
Each  employee  covered  by  this  subpart 
who  is  on  a  walking/working  surface 
with  an  unprotected  side  or  edge  more 
than  15  feet  above  a  lower  level  would 
have  to  be  protected  from  fall  hazards. 

OSHA's  existing  fall  protection 
requirements  for  steel  erection  are  found 
in  three  different  provisions.  Section 
1926.750(b)(l)(ii)  of  the  existing  steel 
erection  standard  reads  as  follows: 

(ii)  On  buildings  or  structures  not 
adaptable  to  temporary  floors,  and  where 
scaffolds  are  not  used,  safety  nets  shall  be 
installed  and  maintained  whenever  the 
potential  fall  distance  exceeds  two  stories  or 
25  feet  The  nets  shall  be  hung  with  sufficient 
clearance  to  prevent  contacts  with  the  surface 
of  the  structures  below. 

In  addition.  §  1926.750(b)(2)(i)  of  the 
existing  steel  erection  standard 
addresses  falls  to  the  interior  and  reads 
as  follows: 

(2 111)  Where  skeleton  steel  erection  is  being 
done,  a  tightly  planked  and  substantial  floor 
shall  be  maintained  within  two  stories  or  30 
feet,  whichever  is  less,  below  and  directlv 
under  that  portion  of  each  tier  of  beams  on 
which  any  work  is  being  fx-rformed.  except 
when  gathering  and  stacking  temporan.-  floor 
planks  on  a  lower  floor,  in  preparation  for 
transferring  such  planks  for  use  on  an  upper 
floor  Where  such  a  floor  is  not  practicable, 
paragraph  (b)(l)(ii)  of  this  section  applies. 

With  regard  to  non-building  steel 
erection  (e.g..  bridges,  conveyor 
systems,  etc.).  exterior  fall  hazards  on 
tiered  buildings,  and  both  interior  and 
exterior  fall  hazards  on  non-tiered 
buildings  (e.g.,  warehouses. 
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gymnasiums,  etc.),  §  1926.105(a)  of 
subpart  E.  Personal  Protective  and  Life 
Saving  Equipment,  applies  and  reads  as 
follows: 

(a)  Safety  nets  shall  be  provided  when 
workplaces  are  more  than  25  feet  above  the 
ground  or  water  surface,  or  other  surfaces 
where  the  use  of  ladders,  scaffolds,  catch 
platforms,  temporary  floors,  safety  lines,  or 
safety  belts  is  impractical. 

In  an  attempt  to  clarify  these 
requirements,  OSHA  issued  a 
memorandum  on  February  22,  1994  (Ex. 
9-13F).  That  memo  established  the 
following  enforcement  policy  for  section 
1926.750: 

Citations  shall  not  be  issued  to  employers 
engaged  in  steel  erection  activities  (such  as, 
but  not  limited  to,  initial  connecting, 
decking,  welding,  and  bolting)  during  the 
construction  of  skeleton  steel  buildings  if 
those  employers  are  in  compliance  with  the 
requirements  of  29  CFR  1926.750(b)(2)  for 
falls  to  the  inside  of  the  structure  and  with 
29  CFR  1926.105(a)  for  falls  to  the  outside  of 
the  structure.  By  the  same  token,  citations 
shall  be  issued  to  every  employer  not  in 
compliance  with  those  standards.  (For  the 
purposes  of  this  document,  "buildings" 
means  tiered  buildings  and  non-tiered 
buildings). 

With  resf)ect  to  fall  hazards  in  other  steel 
erection  activities,  such  as  in  bridge  and 
tower  erection,  29  CFR  1926.105(a)  shall  be 
used  where  the  fall  hazard  is  25  feet  or  more. 

In  1995.  OSHA  further  clarified  its 
policy  with  respect  to  tiered,  as  opposed 
to  non-tiered,  buildings.  In  non-tiered 
buildings,  the  fall  protection 
requirements  in  §  1926.105(a)  apply  to 
steel  erection  activities  over  25  feet. 

Proposed  paragraph  (a)(1)  would 
require  fall  protection  for  most 
employees  covered  by  this  subpart  at 
heights  10  to  15  feet  lower  than  is 
required  by  OSHA's  existing 
requirements.  The  exception  for  those 
employees  covered  by  paragraph  (a)(3), 
as  discussed  below,  also  provides 
protection  at  lower  heights  than  does 
the  existing  standard. 

Proposed  paragraph  (a)(2)  would 
specify  the  fall  protection  systems 
required  by  this  section.  Such  fall 
protection  systems  shall  consist  of 
perimeter  safety  cable  systems,  guardrail 
systems,  safety  net  systems,  or  personal 
fall  arrest  or  fall  restraint  (positioning 
device)  systems.  In  addition,  guardrail 
systems,  safety  net  systems,  and 
personal  fall  arrest  or  fall  restraint 
systems  must  conform  to  the  criteria  set 
forth  in  §  1926.502  of  this  part  (fall 
restraint  systems  would  also  be  required 
to  conform  to  the  criteria  for  positioning 
device  systems  in  §1926.502).  Section 
1926.502  contains  OSHA's  general 
construction  requirements  for  fall 
protection  systems.  Unlike  general 
construction,  however,  steel  erection 


fall  protection  also  includes  perimeter 
safety  cable  systems;  use  of  these 
systems  has  long  been  an  industry 
practice  and  is  required  by 
§  1926.750(b)(l)(iii)  of  OSHA's  existing 
steel  erection  standard.  It  is  OSHA's 
intent  that  the  existing  requirement  for 
the  installation  of  a  perimeter  safety 
cable  system  be  maintained  in  this 
proposal.  As  mentioned  in  the 
discussion  above  on  proposed 
§  1926.756,  Appendix  F  of  this  proposal 
provides  non-mandatory  guidance 
regarding  the  installation  of  these 
perimeter  safety  cable  systems. 

The  exception  to  the  proposed  general 
requirement  that  fall  protection  be 
provided  at  heights  above  15  feet 
(paragraph  (a)(1))  is  addressed  in 
paragraph  (a)(3).  According  to  this 
proposed  requirement,  connectors  and 
employees  working  in  controlled 
decking  zones  would  have  to  be 
protected  from  fall  hazards  in 
accordance  with  paragraphs  (b)  and  (c) 
of  this  section,  as  discussed  below. 

Paragraph  (bj    Connectors.  Proposed 
paragraph  fb)  addresses  the  need  to 
protect  connectors  from  falls,  to  train 
them  in  the  hazards  associatfed  with 
connecting,  and  to  provide  them  with 
fall  protection  equipment.  Proposed 
paragraph  (b)(1)  would  require  that  each 
connector  be  protected  from  fall  hazards 
of  more  than  two  stories  or  30  feet  (9.1 
m)  above  a  lower  level,  whichever  is 
less.  Protection  at  this  height  is 
currently  required  by  OSHA's  existing 
steel  erection  standard  for  all  employees 
engaged  in  steel  erection. 

In  addition,  proposed  paragraph  (b)(2) 
requires  that  each  connector,  as  defined, 
complete  connector  training  in 
accordance  with  §  1926.761.  Such 
training  must  be  specific  to  connecting 
and  cover  the  recognition  of  hazards, 
and  the  establishment,  access,  safe 
connecting  techniques  and  work 
practices  required  by  proposed 
§  1926.756(c)  and  §  1926.760(b). 

Proposed  paragraph  (b)(3)  would 
require  that  connectors  be  provided 
with  a  personal  fall  arrest  or  fall 
restraint  (positioning  device)  system, 
i.e.,  be  wearing  the  equipment  and  be 
provided  with  the  means  to  tie-off  at 
heights  over  15  and  up  to  30  feet  above 
a  lower  level.  In  the  alternative,  the 
connector  could  be  provided  with  other 
equally  effective  means  of  protection 
from  fall  hazards  in  accordance  with 
paragraph  (a)(2)  of  this  section,  which 
would  usually  mean  protection  by  the 
use  of  nets.  The  definition  of  these 
systems,  discussed  earlier,  makes  it 
clear  that  a  personal  fall  arrest  or  fall 
restraint  (positioning  device)  system 
would  include  an  anchorage. 


The  ability  to  tie-off  and  the  provision 
of  fall  protection  represent  a  central 
component  of  the  SENRAC  consensus. 
Paragraph  (b)(3)  should  not,  however,  be 
interpreted  to  mean  that  the  connector 
must  be  tied-off  at  heights  in  the  range 
between  15  feet  and  30  feet.  The 
Committee's  consensus  agreement  was 
'  only  that  the  connectors  be  given  the 
means  to  tie-off  at  any  time  the 
connector  chooses  to  do  so.  In  addition, 
an  anchorage  of  some  sort  must  always 
be  available:  this  could  be  stanchions 
with  a  catenary  lifeline,  or  simply  a 
lifeline  attached  to  the  primary  beam  or 
joist  girder;  a  "beamer"  (a  portable 
anchorage  that  rolls  along  the  upper  or 
lower  flange  of  the  beam)  or  a  nylon 
web  strap  anchor;  or  any  other  form  of 
anchor  that  meets  the  requirements  of 
§  1926.502  of  this  part.  The  Committee 
believes  that  under  certain  conditions, 
the  connector  is  at  greater  risk  if  he/she 
is  tied-off.  For  example,  in  the  event  of 
structural  collapse,  a  tied-off  connector 
could  be  forced  to  ride  the  structure  to 
the  ground.  The  Committee  believes  that 
the  connector  is  in  the  best  position  to 
determine  when  to  tie-off,  and  so  the 
connector  must  have  the  ability  to 
choose  to  tie-off. 

A  concern  was  raised  as  to  whether 
such  a  provision  would  affect  a 
connector's  rights  under  workers' 
compensation  laws.  For  example,  in 
some  jurisdictions,  failure  to  tie-off  may 
be  construed  as  "employee 
misconduct".  The  proposal  would  allow 
the  connector  the  choice  of  when  not  to 
"tie-off  in  order  to  avoid  a  potentially 
greater  hazard.  However,  states 
determine  eligibility  requirements  for 
state  workers'  compensation  benefits. 

This  exception  applies  only  to 
connectors  actively  engaged  in  the 
placement  of  structural  members  and/or 
components  working  with  hoisting 
equipment.  Regardless  of  job  title,  when 
an  employee  has  finished  the 
"connecting"  phase  and  is  performing 
other  steel  erection  activities  (such  as 
detailing,  bolting-up  and  decking),  the 
employee  would  no  longer  be 
considered  a  "connector"  for  the 
purposes  of  the  exception  to  paragraph 
(a)(1)  of  this  section  and  would  have  to 
be  protected  from  fall  hazards  in 
accordance  with  paragraph  (a)(1)  or 
paragraph  (c)  of  this  section. 

Paragraph  (c)    Controlled  decking 
zone  (CDZ).  Paragraph  (c)  addresses  the 
other  exception  to  providing  fall 
protection  above  15  feet  permitted  by 
this  proposal.  This  provision  would 
allow  a  controlled  decking  zone  to  be 
established  in  that  area  of  the  structure 
over  15  and  up  to  30  feet  above  a  lower 
level  where  metal  deck  is  initially  being 
installed  and  forms  the  leading  edge  of 


a  work  area.  The  Committee  developed 
a  combination  of  specification  and  work 
practice  requirements  to  protect 
employees  engaged  in  decking  activities 
if  an  employer  elects  to  establish  a 
controlled  decking  zone  rather  than 
provide  fall  protection  as  otherwise 
required  by  this  section. 

Proposed  paragraph  (c)(1)  would 
require  that  each  employee  working  at 
the  leading  edge  in  a  CDZ  be  protected 
from  fall  hazards  of  more  than  two 
stories  or  30  feet,  whichever  is  less. 
Many  decking  operations  do  not  lend 
themselves  to  the  establishment  of 
CDZs.  For  example,  single  story,  high 
bay  warehouse  structures  and  pre- 
engineered  metal  buildings  require 
decking  operations  that  commonly  take 
place  more  than  30  feet  above  lower 
levels.  The  exception  would  not  apply 
in  these  situations. 

An  important  aspect  of  a  CDZ  is 
controlled  access.  Based  on  the  reviews 
of  OSHA  fatality  data  (Exs.  9-14,  9-49), 
some  fatalities  attributed  to  decking 
operations  were  experienced  by 
employees  not  engaged  in  leading  edge 
work.  Proposed  paragraph  (c)(2)  would 
limit  access  to  the  CDZ  exclusively  to 
those  employees  who  are  actually 
engaged  in  and  trained  in  the  hazards 
involved  in  leading  edge  work. 

Paragraph  (c)(3)  addresses  the 
physical  limits  of  a  CDZ.  The  employer 
would  be  required  to  designate  the 
boundaries  of  a  CDZ  and  clearly  mark 
them.  Control  lines  would  commonly  be 
used  for  marking  the  boundaries,  but  the 
performance  language  of  the  proposed 
requirement  also  allows  for  the 
equivalent,  e.g.,  a  perimeter  wall. 
Control  lines  are  not  defined  in  this 
proposal.  OSHA  requests  comment  on 
whether  a  definition  of  "control  lines" 
is  necessary  or  whether  Appendix  D 
provides  adequate  description,  since  it 
sets  the  criteria  for  control  lines  or,  in 
the  alternative,  should  Appendix  D  be 
incorporated  into  the  provisions  of 
§  1926.760(c)? 

The  intent  of  the  proposed 
requirement  is  to  limit  access  to  the 
zone  and  to  limit  the  overall  size  of  the 
CDZ.  Assuming  a  typical  bay  to  be  40 
feet  in  its  greatest  dimension,  the 
Committee  recommended  and  OSHA 
proposes  that  the  CDZ  not  be  greater 
than  two  bays  plus  ten  feet  back  from 
the  leading  edge  into  a  fully  installed 
deck  area  to  allow  for  staging.  Because 
some  bays  could  be  larger,  a  specified 
distance  criteria  based  on  the  typical 
bay  of  40  feet  or  90  feet  in  each 
direction  is  proposed.  Additional 
guidelines  for  assistance  in  using 
control  lines  to  demarcate  CDZs  are 
found  in  non-mandatory  Appendix  D. 


Proposed  paragraph  (c)(4)  would 
require  that  each  employee  working  in 
a  CDZ  have  completed  CDZ  training  in 
accordance  with  the  training  section  of 
this  subpart.  Such  training  would  cover 
recognition  of  the  hazards  associated 
with  work  in  a  controlled  decking  zone 
and  the  establishment,  access,  safe 
installation  techniques  and  work 
practices  required  by  proposed 
§  1926.754(e)  and  §  1926.760(c). 

Paragraph  (c)(5)  addresses  the  specific 
hazard  that  results  when  full  support  is 
not  achieved  in  the  placement  of  metal 
deck.  For  example,  in  steel  joist 
construction,  metal  deck  sheets  are 
typically  20  feet  or  longer  and  may  span 
more  than  4  joists  that  are  typically 
spaced  5  feet  apart.  A  hazard  is  created 
if  the  deck  is  placed  so  that  only  three 
joists  are  supporting  the  sheet  and  the 
deck  ends  are  unsupported.  A  worker 
not  using  fall  protection  and  stepping 
on  the  unsupported  end  of  a  deck  sheet 
so  placed  is  exposed  to  a  potentially 
fatal  fall  hazard.  This  paragraph, 
therefore,  would  require  that  during 
initial  placement,  deck  sheets  be  placed 
so  as  to  ensure  that  the  structural 
members  provide  the  support  as 
designed. 

Paragraph  (c)(6)  addresses  the  hazard 
presented  to  deckers  when  too  much 
decking  is  left  unsecured.  The 
installation  of  metal  deck  requires  it  to 
be  placed  on  the  structural  members, 
unsecured,  at  control  marks  to  allow  for 
proper  alignment.  As  a  result  of  the 
physical  dynamics  of  the  bundle  during 
shipping,  metal  deck  may  have  different 
widths.  For  example,  in  a  typical  bundle 
of  decking,  the  bottom  sheet  can  be 
wider  than  the  top  sheet  by  an  inch  or 
more.  Due  to  these  variations,  field 
adjustment  of  the  decking  is  necessary 
to  fit  the  bay  at  the  control  marks.  The 
proposal  would  limit  the  area  of 
unsecured  deck  to  3000  square  feet 
(914.4  m^)  to  restrict  the  exposure  of 
employees  engaged  in  the  placement  of 
these  deck  sheets.  Given  the  dimensions 
of  a  typical  bay  (a  typical  bay  is 
approximately  900  S.F.),  3000  square 
feet  was  determined  to  be  an 
appropriate  limit  that  would  allow  for 
the  decking  to  be  placed  and  alignment 
to  be  performed  prior  to  tack  welding. 
This  limit  would  thus  greatly  reduce  the 
hazards  associated  with  large  areas  of 
decking  being  left  unattached  and 
unattended. 

Proposed  paragraph  (c)(7)  addresses 
the  hazard  in  leading  edge  work  that 
arises  when  an  employee  turns  his/her 
back  to  the  leading  edge  while  attaching 
deck  sheets.  After  the  decking  has  been 
adjusted  to  fit  the  bay,  a  safety  deck 
attachment  (see  definition  section)  must 
be  performed  with  at  least  two 


attachments  per  panel.  When  such 
attachments  are  performed  on  the  laps 
(although  to  do  so  is  not  required),  there 
would  be  four  attachments  per  panel. 
Safety  deck  attachments  are  usually 
done  by  tack  welding  the  panel  but  can 
also  be  achieved  with  a  mechanical 
attachment,  such  as  self-drilling  screws 
or  pneumatic  fasteners.  The  proposed 
provision  would  require  that  such 
attachments  be  made  from  the  leading 
edge  back  to  the  control  line  to  protect 
the  employee  from  inadvertently 
stepping  off  the  leading  edge. 

Paragraph  (c)(8)  would  prohibit  final 
deck  attachments  and  installation  of 
shear  connectors  in  the  CDZ.  These 
activities  are  not  leading  edge  work  and 
would  not  be  permitted  in  a  CDZ. 
Employees  performing  this  work  can  be 
readily  protected  from  falls  by  the  use 
of  conventional  fall  protection,  e.g., 
guardrails. 

Paragraph  Id)     Covering  roof  and 
floor  openings.  Paragraph  (d)  addresses 
proper  covering  of  roof  and  floor 
openings,  which  is  required  by 
proposed  §  1926.754(e)(2).  during  steel 
erection  to  prevent  employees  from 
falling  through  them.  Paragraph  (d)(1) 
would  require  that  coverings  of  roof  and 
floor  openings  be  capable  of  supporting, 
without  failure,  the  greater  of  either  30 
pounds  per  square  foot  for  roofs  and  50 
pounds  per  square  foot  for  floors  or 
twice  the  weight  of  employees, 
equipment  and  materials  that  may  be 
imposed  on  the  cover  at  any  one  time. 
The  pounds  per  .square  foot 
specifications  are  based  on  the  strength 
requirements  for  steel  roof  and  floor 
decks  in  the  SDI  Manual  of  Construction 
with  Steel  Deck  (Ex.  9-34A).  The 
performance  language  is  based  on 
subpart  M  criteria  for  covers 
(§  1926.502(1)).  This  would  allow  for 
adequate  protection  for  employees  who 
may  walk  on,  or  for  any  equipment  that 
may  be  placed  on,  a  floor  or  roof 
covering. 

Paragraph  (d)(2)  would  require  that  all 
covers  be  secured  when  installed  so  as 
to  prevent  accidental  displacement  by 
the  wind,  equipment  or  employees. 
Requiring  that  all  covers  be  secured 
against  displacement  eliminates  the  fall 
hazard.  Additionally,  paragraph  (d)(3) 
would  require  that  all  covers  be  painted 
with  high  visibility  paint  or  be  marked 
with  the  word  "HOLE"  or  "COVER"  to 
provide  warning  of  the  hazard  so  as  to 
prevent  an  employee  from  inadvertently 
removing  the  cover. 

Paragraph  {d)(4)  would  provide  that 
smoke  domes  or  skylight  fixtures  which 
have  been  installed  are  not  considered 
covers  for  the  purposes  of  this  section 
unless  the  strength  requirements  of 
paragraph  (d)(1)  above  are  met.  A 
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common  cause  of  falls  is  employees 
leaning  or  sitting  on  skylights  or  smoke 
domes  which  will  not  support  their 
weight.  These  structures  may  not  be 
capable  of  supporting  the  load  and  may 
give  way.  causing  a  fall.  Consequently, 
unless  they  have  adequate  strength, 
these  structures  cannot  be  relied  upon 
to  protect  employees  from  falls.  OSHA 
invites  comment  on  whether  these 
skylights  and  smoke  domes  would  be 
more  appropriately  treated  in 
§  1926.754(e)(2),  vvhich  addresses  roof 
and  floor  openings,  and  in  particular 
permanently  filling  openings,  rather 
than  in  this  section.  §  1926.760(d), 
vvhich  addresses  rovers  for  roof  and 
tloor  openings. 

Paragraph  lei  Custody  of  fall 
protection.  Proposed  paragraph  (e) 
addresses  fall  protection,  usually 
perimeter  safety  cables,  initially 
installed  and  maintained  by  the  steel 
erector  but  remaining  on  the  site  after 
steel  erection  has  been  completed.  If  no 
provision  for  the  proper  maintenance  of 
such  fall  protection  is  made,  the 
equipment  could  fall  into  disrepair  and 
no  longer  function  properly.  Employees 
of  contractors  arriving  later  might  rely 
on  this  potentially  dangerous  fall 
protection,  creating  a  false  sense  of 
security  in  these  workers.  Paragraph  (e) 
would  require  that  fall  protection 
provided  by  the  steel  erector  not  be  left 
in  an  area  to  be  used  by  other  trades 
after  the  steel  erection  activity  has  been 
completed  unless  the  controlling 
contractor  or  its  authorized 
representative  has  directed  the  steel 
erector  to  leave  the  fall  protection  in 
place  and  has  inspected  and  accepted 
control  and  responsibility  of  the  fall 
protection  prior  to  authorizing  persons 
other  than  steel  erectors  to  work  in  the 
area.  This  proposed  requirement  is 
consistent  with  the  AISC  Code  of 
Standard  Practice  (Ex.  9-36,  p.  1,')) 
which  states: 

When  safety  protection  provided  by  the 
erector  is  left  remaining  in  an  area  to  be  used 
by  other  trades  after  the  steel  erection  activitv 
is  completed,  the  owner  shall  be  responsible 
for  accepting  and  maintaining  this 
protection,  assuring  that  it  is  adequate  for  the 
protection  of  all  other  affected  trades, 
assuring  that  it  complies  with  all  applicable 
safety  regulations  when  being  used  by  other 
trades,  indemnifying  the  erector  from  any 
damages  incurred  as  a  result  of  the  safety 
protection's  use  by  other  trades,  removing  the 
safety  equipment  when  no  longer  required 
and  returning  it  to  the  erector  in  the  same 
condition  as  it  was  received. 

Section  1926.761     Training. 

The  OSHA  steel  erection  proposal  has 
many  new  requirements  involving  more 
widespread  use  of  personal  fall 
protection  equipment  and  special 


procedures  for  making  multiple  lifts,  for 
decking  activities  in  controlled  decking 
zones  and  for  connecting.  Early  in  the 
development  of  these  new  requirements, 
the  Committee  recognized  the  need  for 
a  separate  training  section.  The 
requirements  proposed  in  §  1926.761 
would  supplement  OSHA's  general 
training  and  education  requirements  for 
construction  contained  in  §  1926.21. 

Proposed  §  1926.761(a)  would  require 
that  instruction  on  fall  hazards  and 
other  specified  hazards  associated  with 
steel  erection  activities  and  appropriate 
corrective  actions  be  provided  to 
employees  by  a  qualified  person. 

A  "qualified  person,"  as  defined  in 
existing  §  1926.32  and  restated  in  the 
definition  section  of  this  proposal, 
means  one  who,  by  possession  of  a 
recognized  degree,  certificate,  or 
professional  standing,  or  who  by 
extensive  knowledge,  training,  and 
experience,  has  successfully 
demonstrated  the  ability  to  solve  or 
resolve  problems  relating  to  the  subject 
matter,  the  work,  or  the  project. 

Proposed  paragraphs  (b)  and  (c) 
specify  particular  training  that  would 
have  to  be  provided  by  the  employer  to 
employees  who  are  exposed  to  the 
specified  steel  erection  hazards. 
Paragraph  (b)  would  require  that  the 
employer  provide  a  training  program  for 
all  employees  exposed  to  fall  hazards. 
The  program  would  have  to  include 
training  and  instruction  in  the 
recognition  and  identification  of  fall 
hazards  in  the  work  area;  the  use  and 
operation  of  perimeter  safety  cable 
systems,  guardrail  systems,  personal  fall 
arrest  systems,  fall  restraint  (positioning 
device)  systems,  safety  net  systems, 
controlled  decking  zones  and  other 
protection  to  be  used;  the  correct 
procedures  for  erecting,  maintaining, 
disassembling,  and  inspecting  the  fall 
protection  systems  to  be  used;  the 
procedures  to  be  followed  to  prevent 
falls  to  lower  levels  and  through  or  into 
holes  and  openings  in  walking/working 
surfaces  and  walls;  and  the  fall 
protection  requirements  of  §  1926.760. 

In  addition  to  fall  hazards,  the 
Committee  identified  certain  activities 
that  would  require  specialized  training 
due  to  the  hazardous  nature  of  the 
activities.  Accordingly,  paragraph  (c) 
requires  such  training  for  employees 
engaged  in  multiple  lift  rigging 
procedures  (MLRP),  connecting 
activities  and  work  in  controlled 
decking  zones. 

Paragraph  (c)(1)  proposes  additional 
training  for  employees  performing 
MLRPs.  This  training  would  include 
instruction  in  the  hazards  associated 
with  multiple  lifts  and  the  proper 
procedures  and  equipment  to  perform 


multiple  lifts  safely,  as  proposed  in 
§  1926.753(c). 

Paragraph  (c)(2)  would  require  the 
employer  to  ensure  that  each  connector 
has  been  provided  training  in  the 
hazards  associated  with  connecting,  and 
in  the  establishment,  access,  proper 
connecting  techniques  and  work 
practices  proposed  in  §  1926.760(b)  (fall 
protection)  and  §  1926.756(c)  (double 
connections). 

Paragraph  (c)(3)  would  require 
additional  training  for  controlled 
decking  zone  employees.  The  training 
must  cover  the  hazards  associated  with 
work  within  a  controlled  decking  zone, 
and  the  establishment,  access,  proper 
installation  techniques  and  work 
practices  required  by  §  1926.760(c)  (fall 
protection)  and  §  1926.754(e)  (decking 
operations). 

This  proposed  section  has  been 
drafted  to  allow  the  employer  a 
reasonable  degree  of  flexibility  in 
developing  a  training  program  and 
conducting  training.  OSHA  recognizes 
that  there  are  differences  in  the 
techniques  that  will  be  successful  with 
different  employees.  Therefore,  the 
proposed  section  does  not  limit  the 
employer  by  specifying  the  manner  in 
which  the  training  must  be  conducted. 
Similarly,  the  specific  content  of  the 
training  course  has  only  been  generally 
addressed  because  different  topics  must 
be  taught  to  address  the  variations 
associated  with  different  steel  erection 
activities  and  to  cover  hazards  specific 
to  each  workplace. 

The  employer  may  choose  the  training 
provider.  This  could  include  contracting 
with  an  outside  professional  training 
company  to  train  employees  or 
developing  and  conducting  the  training 
program  itself.  In  either  case,  the 
employer  can  choose  the  provider, 
method  and  frequency  of  training  that 
are  appropriate  for  the  employees  being 
trained.  In  addition,  each  employee 
must  have  been  provided  training  prior 
to  hazard  exposure. 

Appendices  to  Proposed  Subpart  R 

The  following  appendices  neither 
create  additional  obligations  nor 
eliminate  obligations  otherwise 
contained  in  the  standard.  They  are 
intended  to  provide  useful,  explanatory 
material  and  information  to  employers 
and  employees  who  wish  to  use  it  as  an 
aid  to  understanding  and  complying 
with  the  standard. 

Appendix  A  to  Subpart  R — Guidelines 
for  Establishing  the  Components  of  a 
Site-Specific  Erection  Plan  (Non- 
Mandatory) 

As  explained  in  the  discussion  for  the 
proposed  section  governing  site-specific 
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erection  plans,  this  appendix  was 
developed  by  SENRAC  as  a  non- 
mandatory  set  of  guidelines  provided  to 
assist  employers  in  complying  with  the 
requirements  of  proposed  paragraph 
§  1926.752(d).  If  an  employer  follows 
these  guidelines  to  prepare  a  site- 
specific  erection  plan,  it  will  be  deemed 
as  complying  with  the  requirements  of 
paragraph  §  1926.752(d).  OSHA 
welcomes  comment  on  the  adequacy  of 
these  guidelines. 

Appendix  B  to  Subpart  R — Acceptable 
Test  Methods  for  Testing  Slip- 
Resistance  of  Walking/Working  Surfaces 
(Non  -Man  da  tory) 

Appendix  B  is  provided  to  serve  as  a 
non-mandatory  guide  to  assist 
employers  in  complying  with  the 
requirements  of  proposed  paragraph 
§  1926.754(c)(3).  The  two  nationally 
recognized  test  methods  referred  to  in 
appendix  B,  ASTM  F1678-96  (Standard 
Test  Method  for  Using  a  Portable 
Articulated  Strut  Slip  Tester)  and  ASTM 
F1679-96  (Standard  Test  Method  for 
Using  a  Variable  Incidence  Tribometer), 
would  provide  the  protocol  for  testing 
skeletal  structural  steel  surfaces  to 
obtain  the  documentation  or 
certification  required  by  proposed 
§  1926.754(c)(3).  OSHA  welcomes 
comment  on  the  testing  procedures 
contained  in  this  appendix. 

Appendix  C  to  Subpart  R — Illustrations 
of  Bridging  Terminus  Points  (Non- 
Mandatory) 

Appendix  C  is  provided  to  serve  as  a 
non-mandatory  guide  to  assist 
employers  in  complying  with  the 
requirements  of  proposed  paragraph 
§  1926.757(c)(3).  Although  the  appendix 
does  not  show  all  possible  bridging 
terminus  points,  the  illustrations 
provide  examples  of  common  bridging 
terminus  points.  OSHA  solicits 
information  and  comment  on  this 
proposed  appendix. 

Appendix  D  to  Subpart  R — Illustration 
on  the  Use  of  Control  Lines  to 
Demarcate  Controlled  Decking  Zones 
(CDZs)  (Non-Mandatory) 

Appendix  D  is  provided  to  serve  as  a 
non-mandatory  guide  to  assist 
employers  in  complying  with  the 
requirements  of  proposed  paragraph 
§  1926.760(c)(3).  If  the  employer  follows 
these  guidelines  to  establish  a  control 
line  to  demarcate  a  CDZ,  OSHA  wrill 
accept  the-  control  line  as  meeting  the 
requirements  of  paragraph 
§  1926.760(c)(3).  This  appendix  neither 
creates  additional  obligations  nor 
eliminates  obligations  otherwise 
contained  in  the  standard.  It  is  intended 
to  provide  useful  explanatory  material 


and  information  to  employers  and 
employees  who  wish  to  use  it  as  an  aid 
to  understanding  and  complying  with 
the  standard.  OSHA  solicits  information 
and  comment  on  this  proposed 
appendix. 

Appendix  E  to  Subpart  R — Training 
(Non  -Man  da  tory) 

Appendix  E  is  provided  to  serve  as  a 
non-mandatory  guide  to  assist 
employers  in  complying  with  the 
requirements  of  proposed  paragraph 
§  1926.761.  Even  before  the  existence  of 
OSHA,  the  Ironworkers  International 
Union  provided  apprenticeship  training 
in  steel  erection  to  its  members.  This 
training  has  been  approved  by  the  U.  S. 
Department  of  Labor's  Bureau  of 
Apprenticeship  Training  for  over  forty 
years.  As  soon  as  this  program  is 
updated  to  reflect  the  requirements  of 
this  new  subpart  R,  training  under  this 
program  will  be  deemed  as  complying 
with  the  training  requirements  of 
§  1926.761.  As  stated  in  Article  XI  of  the 
current  approved  National 
Apprenticeship  and  Training  Standards 
for  Ironworkers: 

The  llronworkers  Joint  Apprenticeship] 
Committee  shall  seek  the  cooperation  of  all 
employers  to  instruct  the  apprentices  in  safe 
and  healthful  work  practices  and  shall  ensure 
that  the  apprentices  are  trained  in  facilities 
and  other  environments  that  are  in 
compliance  with  either  the  occupational 
safety  and  health  standards  promulgated  bv 
the  Secretary  of  Labor  under  [the  OSH  Act] 
or  state  (plan]  standards  *    *    *  (Ex.  9-139,  p. 
8). 

OSHA  does  not  intend  that  training 
approved  by  the  U.S.  Department  of 
Labor  Bureau  of  Apprenticeship  be  the 
only  training  deemed  to  meet  the 
requirements  of  §  1^26.761.  Employers 
may  choose  to  provide  their  own 
training,  provided  that  it  fulfills  the 
requirements  of  §  1926.761.  The  Agency 
invites  comment  on  this  proposed 
appendix. 

Appendix  F  to  Subpart  R — Installation 
of  Perimeter  Safety  Cables  (Non- 
Mandatory) 

Appendix  F  is  provided  to  serve  as  a 
non-mandatory  guide  to  assist 
employers  in  complying  with  the 
requirements  of  proposed  paragraph 
§  1926.756(f),  when  perimeter  safety 
cables  are  used  to  protect  the 
unprotected  side  or  edge  of  a  walking/ 
working  surface.  If  an  employer  elects  to 
follow  the  guidelines  of  this  appendix, 
the  perimeter  safety  cable  system  shall 
be  deemed  to  be  in  compliance  with  the 
provisions  of  §  1926.756(f).  OSHA 
solicits  information  and  comment  on 
this  proposed  appendix. 


VI.  Other  Issues 

As  indicated  above,  the  Committee 
has  reached  consensus  on  the  regulatory' 
text.  Although  no  negotiation  sessions 
have  been  held  since  December  1995. 
Committee  members  have  continued  to 
provide  technical  assistance  to  OSHA 
staff  in  developing  the  "Summary  and 
Explanation"  section  of  the  proposed 
rule.  During  this  period,  a  number  of 
additional  concerns  have  been  raised  by 
Committee  members,  SENRAC 
workgroup  members  and  OSHA  staff. 
OSHA  has  determined  that,  rather  than 
reopening  the  negotiations,  these  issues 
can  be  adequately  addressed  in  the 
normal  "§6(b)  rulemaking  process"  that 
will  follow  the  publication  of  this 
proposal.  Normal  rulemaking  includes  a 
comment  period  on  the  proposed  rule, 
an  informal  public  hearing,  and.  for 
those  who  have  elected  to  participate  in 
the  hearing  by  fihng  a  "Notice  of  intent 
to  appear"  (see  Public  Participation 
section),  a  post-hearing  comment 
period.  In  addition,  OSHA  has  decided 
that,  in  order  to  develop  a  complete 
record  and  to  reach  as  many 
stakeholders  as  possible,  these  and  other 
issues  should  be  raised  in  this  section 
of  the  proposal.  The  public  is 
specifically  requested  to  comment  on  all 
relevant  issues,  including  the  following: 

1.  Some  hazards  currently  addressed 
by  the  existing  requirements  in 
§  1926.105(a)  may  not  be  adequately 
addressed  in  proposed  subpart  R  (Ex.  9- 
152).  Proposed  §  1926.754(b)(3),  for 
example,  would  require  that,  in  multi- 
story structures,  a  fully  planked  or 
decked  fioor  or  nets  be  maintained 
within  2  stories  or  30  feet,  whichever  is 
less,  below  and  directly  under  anv 
erection  work  which  is  being  performed. 
There  was  a  difference  of  opinion 
among  the  Committee  members  as  to 
whether  the  primary  purpose  of  this 
requirement  is  to  constitute  fall 
protection  or  protection  from  falling 
objects.  The  Committee  considered  this 
issue  and  concluded  that  the  fully 
planked,  decked  or  netted  floor  provides 
fall  protection  just  as  the  netting  on  a 
bridge  provides  fall  protection. 
Comment  is  requested  on  whether  a 
fully  planked  floor  provides  fall 
protection  for  falls  of  up  to  30  feet. 
Existing  §  1926.750(b)(l)(ii)  and 
§  1926.105(a)  provide  that  for  buildings 
and  other  structures  not  adaptable  to 
temporary  floors,  safety  nets  must  be 
provided  when  workplaces  are  more 
than  25  feet  above  the  ground  or  water 
surface,  or  other  surface  where  the  use 
of  ladders,  scaffolds,  catch  platforms, 
temporary  floors,  safety  lines,  or  safety 
belts  is  impractical.  These  requirements 
have  been  applied  to  fall  hazards  on 
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bridges,  as  well  as  fall  hazards  to  the 
outside  of  any  steel  erection  structure, 
including  those  adaptable  to  temporary 
floors.  However,  bridges  would  not  be 
covered  by  the  proposed 
§  1926.754(b)(3).  which  only  applies  to 
multi-story  buildings.  Therefore,  public 
comment  is  requested  on  whether  a 
requirement  should  be  added  to  subpart 
R  to  continue  to  require  nets  for  bridges 
over  water.  It  is  suggested  that  a 
provision  could  be  inserted  in 
§  1926.754(b)(2)  and  read  as  follows: 

For  bridges,  safety  nets  shall  be  provided 
when  workplaces  are  more  than  30  feet  above 
a  water  surface.  §  1926.760(a) 
notwithstanding. 

Comment  is  requested  on  the  need  for 
this  requirement  and  the 
appropriateness  of  the  suggested 
language  as  well  as  any  other 
recommended  course  of  action  on  this 
issue. 

Additionally,  the  proposal  would 
raise  the  height  at  which  fall  protection 
is  required  for  connectors  exposed  to 
fall  hazards  to  the  outside  of  a  building 
from  25  feet  (existing  §  1926.105)  to  30 
feet  (proposed  §  1926.760(b)(1)). 
Comment  is  also  requested  on  the 
appropriateness  of  making  this  change 
in  the  standard. 

2.  Proposed  §  1926.754(c)(3)  uses  the 
term  finish-coated  to  describe  paints  or 
similar  materials  applied  to  steel 
members.  It  also  prohibits  workers  from 
walking  on  a  steel  member  that  has  been 
finish-coated  without  documentation 
that  the  finished  coat  has  not  decreased 
the  COF  of  the  steel  being  coated.  OSHA 
solicits  information  and  comments  on 
what  should  or  should  not  be 
considered  finish-coated.  Should  all 
single  coat  primer  paints  or  coatings  be 
exempted  from  being  considered 
finished  coats?  .\re  there  any  primer 
paints  that  should  not  be  exempted, 
such  as  epoxy  primers?  Should 
galvanized  coatings  be  exempted?  In 
addition,  OSHA  has  received 
information  from  the  Structural  Steel 
Painting  Council  (SSPC)  that  the  term 
"finished  coat"  already  has  a  common 
understanding  in  the  industry  and  that 
it  refers  to  paint  applied  to  steel 
members  after  the  steel  members  have 
been  erected  (Ex.  9-152).  Since 
SENRAC  is  concerned  with  the 
slipperiness  of  painted  steel  before  the 
erection  of  the  members,  should  this 
requirement  be  re-worded  to  avoid 
potential  confusion?  Since  slip 
resistance  information  is  now  attainable 
(see.  for  example.  Appendix  B),  please 
submit  data  to  support  your  views. 
OSHA  also  requests  comment  on 
whether  the  requirement  should  avoid 
using  the  term  "finish-coated"  at  all;  for 


example,  should  it  simply  state: 
"Workers  shall  not  be  permitted  to  walk 
the  top  surface  of  any  structural  steel 
member  installed  after  [effective  date  of 
final  rule)  which  has  a  COF  less  than 
that  of  the  original  steel." 

3.  The  plumbing-up  requirements  in 
the  proposal  have  been  questioned  as  to 
whether  they  are  specific  enough  to 
ensure  structural  stability  as  required  by 
proposed  §  1926.754(a)  (Ex.  9-152). 
Public  comment  is  requested  on 
whether  additional  plumbing-up 
requirements  are  necessary  to  protect 
employees.  It  has  been  suggested  that 
the  following  provisions  be  added  to 

§  1926.754(a): 

(1)  Plumbing-up  equipment  shall  be 
installed  in  conjunction  with  the  steel 
erection  process  :o  ensure  the  stability  of  the 
structure;  and 

(2)  Plumbing-up  equipment  shall  be  in 
place  and  properly  installed  before  the 
structure  is  loaded  with  construction 
material  such  as  loads  of  joists,  bundles  of 
decking  or  bundles  of  bridging. 

Comment  is  requested  on  the  need  for 
these  requirements  and  the 
appropriateness  of  the  suggested 
language  as  well  as  any  other 
recommended  course  of  action  on  this 
issue. 

4.  The  preamble  identifies  the 
provisions  in  the  standard  which  are 
new  or  which  are  changed  from  the 
provisions  of  the  existing  standard. 
OSHA  believes  that  many  employers  are 
already  following  the  procedures  that 
would  be  required  by  many  of  these 
proposed  provisions.  OSHA  will     , 
evaluate,  on  the  basis  of  all  the  evidence 
submitted  to  the  public  record,  the 
likely  effectiveness  of  the  proposed 
revised  and  new  provisions.  To  assist 
OSHA  in  this  area,  the  public  is  asked 
to  provide  information  on  the  following 
issues: 

a.  Public  comment  is  requested  on  the 
feasibility  and  effectiveness  of  the 
proposed  changes.  OSHA  solicits 
information  on  the  degree  to  which 
implementation  of  the  proposed 
changes  would  reduce  the  occurrence  or 
severity  of  accidents; 

b.  Public  comment  is  requested  on  the 
amount  of  any  costs  or  savings  that  have 
not  been  identified  by  OSHA  (see 
Section  VII  of  this  preamble — Summary 
of  the  Preliminary  Economic  and  Initial 
Regulatory  Flexibility  Analysis)  which 
might  result  from  the  proposed  changes. 

5.  In  discussing  the  scope  of  proposed 
subpart  R.  the  Committee  originally 
developed  an  extensive  list  of  structures 
and  activities  that  could  involve  steel 
erection  work  for  inclusion  in  an 
appendix  that  would  be  referenced  by 
paragraphs  (a)  and  (b)  of  §  1926.750. 
However,  the  Committee  subsequently 


decided  that  the  list  should  be  placed  in 
the  standard  itself  in  notes  to 
paragraphs  (a)  and  (b),  respectively. 
OSHA  raised  some  concerns  with  this 
approach  related  primarily  to  how  the 
courts  might  interpret  a  scope  section 
with  such  a  long  and  detailed  list.  The 
Agency  suggested  that  a  listed  structure 
or  activity  might  erroneously  be  viewed 
as  being  within  the  scope  of  subpart  R, 
whether  or  not  steel  erection  was  taking 
place.  Conversely,  failure  to  include  an 
activity  or  structure  on  the  list  might 
indicate  that  the  activity  is  never  to  be 
covered  by  subpart  R,  since  the  list 
appears  to  be  so  inclusive.  Moreover, 
the  Agency  stated  that  if  the 
Committee's  goal  was  to  make  the  scope 
as  broad  as  possible,  it  could 
accomplish  this  goal  more  directly  by 
specifying  instead  what  is  not  covered 
by  the  subpart.  OSHA  contended  that 
voluminous  lists  of  examples  of  covered 
workplaces  are  not  appropriate  in 
regulatory  text.  Nonetheless,  the 
Committee  reached  consensus  that  the 
lists  of  structures  and  activities  be 
placed  in  the  standard  as  notes  to 
paragraphs  (a)  and  (b).  OSHA  requests 
comment  on  the  scope  and  application 
section  and  specifically  on  whether 
these  notes  clarify  the  scope  and 
application  of  the  proposed  standard; 
whether  they  restrict  or  expand  the 
scope  of  what  is  considered  steel 
erection;  and  whether  such  restriction 
or  expansion  is  appropriate.  In  addition, 
OSHA  notes  that  while  the  lists  indicate 
workplaces  which  might  be  covered  by 
subpart  R,  they  would  be  covered  only 
when  steel  erection  work  is  being 
performed.  The  Agency  seeks  comment 
on  whether  the  lists  are  necessary  in 
light  of  that  limitation. 

6.  Proposed  §  1926.755(a)  sets  forth 
general  requirements  for  ensuring 
erection  stability.  Paragraph  (a)(1) 
would  require  that  all  columns  be 
anchored  by  a  minimum  of  4  anchor 
bolts.  Additionally,  this  paragraph 
would  require  that  column  anchor  bolt 
assemblies,  including  the  welding  of  the 
column  to  the  base  plate,  be  designed  to 
resist  a  300  pound  (136.2  kg)  eccentric 
load  located  18  inches  (.46  m)  from  the 
column  face  in  each  direction  at  the  top 
of  the  column  shaft. 

OSHA  invites  comments  on  the 
following  and  any  other  relevant 
questions:  Should  these  requirements 
include  a  4:1  safety  factor  for  the  design 
of  the  column  base  to  be  consistent  with 
other  OSHA  standards?  Should  the 
requirements  call  for  the  washer  and  nut 
to  be  placed  and  hand  tightened  at  all 
four  anchor  bolts  before  the  hoist  line  of 
the  column  is  released  to  ensure  that 
stability  of  the  column  is  achieved? 
Should  a  cross-reference  be  provided  to 
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§  1926.752(a)(1)  since  the  anchor  bolts 
would  have  to  be  designed  for  the  300 
lb.  eccentric  load  when  the  concrete  in 
the  footings,  piers  and  walls  or  the 
mortar  in  the  masonry  piers  and  walls 
has  attained  either  75  percent  of  the 
intended  minimum  compressive  design 
strength  or  sufficient  strength  to  support 
loads  imposed  during  steel  erection? 
Would  a  designer  miss  the  provision  in 
§  1926.752(a)(1)  without  a  cross- 
reference? 

7.  Proposed  §  1926.756  sets  forth 
requirements  for  connections  of  beams 
and  columns  to  ensure  stability  of  the 
steel  structure  during  the  erection 
process.  However,  the  proposal  does  not 
have  any  specific  requirements  for 
cantilevered  beams,  which  exert 
different  forces  on  the  connection  than 
does  a  typical  end-connected  beam.  A 
number  of  accidents  have  occurred 
because  of  inadequate  connections  of 
cantilevered  beams  diu"ing  erection.  Is  a 
provision  needed  to  require  that,  "after 
proper  evaluation  of  the  span  and  the 
intended  load  by  a  competent  person, 
cantilevered  beams  shall  be  secured 
with  the  number  of  bolts  necessary  to 
ensure  stability." 

Additionally,  with  regard  to  all 
connections,  in  some  cases  bolts  of 
lesser  diameter  and  strength  than  the 
permanent  bolts  specified  are  used  on  a 
temporary  basis.  If  temporary  bolts  are 
used  and  prove  to  be  of  insufficient 
strength,  the  intent  of  the  proposed 
paragraph  would  not  be  met.  Is  it 
necessary  to  require  that  the  bolts  used 
"be  of  the  size  and  strength  shown  on 
the  construction  documents"  to  avert 
this  situation?  Comments  addressing 
these  concerns  are  requested. 

8.  Proposed  §  1926.757(a)(8)  and 
§  1926.757(d)(1)  introduce  the  term 
"bay."  Should  this  term  be  defined  in 
the  steel  erection  standard  or  is  there  a 
common  understanding  of  the  term?  In 
addition,  since  the  two  provisions  refer 
to  specific  sizes  of  bays,  should  the 
standard  include  the  particulars  of 
measuring  a  bay? 

9.  Section  1926.757  of  the  proposal 
addresses  SJI  specification  joists.  There 
are  joists  being  manufactured  that  are 
not  constructed  to  SJI  specifications  (for 
example  joists  in  excess  of  144  feet). 
Should  the  joist  requirements  of  the 
steel  erection  standard  include 
provisions  for  non-SJI  specification 
joists? 

10.  In  the  course  of  SENRAC's 
deliberations,  OSHA  staff,  NIOSH  and 
Committee  Workgroups  made  a 
considerable  effort  to  study  the  injuries 
and  fatalities  resulting  from  steel 
erection  activities  (Exs.  9-13E,  9-14A, 
9-15  and  9-42)  so  that  SENRAC  could 
determine  what  caused  the  incidents 


which  resulted  in  those  injuries  and 
fatalities  and  could  propose  appropriate 
protective  and  preventive  measures. 
Some  of  the  SENRAC  participants 
suggested  that  the  available  data  were 
unreliable  and  did  not  accord  with  their 
experience.  They  believe  that  structural 
collapse  is  the  major  cause  of  injuries 
and  fatalities  in  steel  erection.  The 
Committee  therefore  decided  that  the 
best  way  to  protect  a  worker  from  a  fall 
is  to  eliminate  structural  collapses.  The 
Committee  believes  that  the  usefulness 
of  fall  protection  in  steel  erection  is 
greatly  reduced  in  a  collapse  situation. 
However,  others  have  evaluated  the 
fatality  data  available  to  OSHA  and 
determined  that  fall  fatalities  not 
involving  collapses  exceed  those  which 
involve  collapses  by  a  factor  of  five. 
Should  subpart  R  focus,  to  a  greater 
extent,  on  the  use  of  fall  protection  to 
prevent  fatalities?  OSHA  seeks 
comments  and  information  regarding 
the  characterizations  of  the  injury  and 
fatality  data  and  the  conclusions  to  be 
drawn  from  that  data.  Also,  the  Agency 
solicits  additional  information  and  data 
on  the  causes  of  injuries  and  fatalities 
experienced  by  employees  erecting  steel 
structures. 

11.  Proposed  1926.760(b)  and  (c)  set 
alternative  fall  protection  measures  for 
employees  performing  the  initial 
connection  of  structural  steel  and 
employees  performing  the  installation  of 
metal  deck.  Proposed  subpart  R  does  not 
require  employers  to  demonstrate  that 
the  use  of  conventional  fall  protection 
(guardrails,  safety  nets  or  personal  fall 
arrest  systems)  would  be  infeasible  or 
would  create  a  greater  hazard  in  these 
cases  (as  do  the  alternative  provisions  to 
fall  protection  found  in  §  1926.501(b)(2), 
(12)  and  (13)).  Currently,  under 
§  1926.105(a),  OSHA  requires  that 
employers  provide  fall  protection  to 
workers  who  are  installing  roof  decking 
on  non-tiered  steel  structures  over  25 
feet.  Employers  comply  with  this 
requirement  in  several  ways,  including 
the  use  of  personal  fall  arrest  systems. 
Proposed  §  1926.760(b)(3)  permits 
employers  to  use  a  CDZ  in  place  of  fall 
protection. 

Should  the  Agency  require  employers 
to  demonstrate  that  the  use  of  fall 
protection  is  infeasible  or  would  create 
a  greater  hazard  before  allowing 
employees  to  follow  alternative 
measures  for  connecting  or  for  decking 
operations?  Should  the  standard  specify 
that  the  connector  determine  that  there 
is  a  greater  hazard  to  tying-off  before 
electing  not  to  tie-off?  OSHA  seeks 
comments,  suggestions,  information  and 
data  regarding  how  a  steel  erection 
employer  should  determine  what  fall 


protection  is  appropriate  for  its  affected 
employees. 

12.  Proposed  §  1926.760(b)(3)  requires 
that  connectors  be  provided  with  fall 
protection  equipment  and  an  available 
anchorage  but  leaves  the  decision  to  the 
employee  as  to  whether  to  tie-off.  Some 
steel  erection  companies  currently 
require  employees  to  use  fall  protection 
at  all  times  above  six  feet.  Is  it 
appropriate  to  permit  some  work  above 
this  height  to  be  performed  without  fall 
protection?  Should  the  standard  allow 
employees  the  option  of  not  tying-ofP 
Should  it  be  the  responsibility  of  the 
employer  to  determine  whether  and 
what  conditions  warrant  the  use  of  the 
fall  protection?  Should  the  standard 
provide  more  specific  criteria  to 
indicate  when  the  connector  is  required 
to  be  tied-off?  Are  there  particular 
operations  for  which  there  is  evidence 
that  tying-off  either  is  infeasible  or 
poses  a  greater  hazard  to  cormectors? 
The  Agency  requests  comments  and 
supporting  data  on  these  and  related 
issues. 

13.  Proposed  paragraph  §  1926.760 
(a)(1)  sets  the  general  trigger  height  for 
fall  protection  in  steel  erection  at  15 
feet.  Do  the  conditions  (discussed  in  the 
preamble)  justify  the  lack  of  fall 
protection  at  6  feet,  as  is  required  by 
subpart  M  of  OSHA's  construction 
standards  for  most  other  construction 
activities?  Are  there  activities  or 
structures  in  the  scope  of  proposed 
subpart  R  for  which  fall  protection 
should  be  provided  at  other  heights 
(either  lower  or  higher)? 

14.  Proposed  paragraphs  1926.760  fb) 
and  (c)  provide  exceptions  to  the  15  foot 
trigger  height  requirement  for 
connectors  and  employees  working  in 
an  established  CDZ.  Do  the  conditions 
discussed  justify  the  alternative  trigger 
height  requirements  for  these  workers? 
Are  the  alternative  protective 
requirements  in  those  paragraphs 
adequate  to  protect  connectors  and  CDZ 
workers  from  falls?  Is  there  evidence  or 
data  demonstrating  that  this  is  the  case? 

15.  Proposed  1926.753,  Hoisting  and 
Rigging,  would  allow  employees  to 
work  under  overhead  loads  under 
certain  situations  (proposed  paragraph 
(b) —  Working  Under  Loads  and 
proposed  paragraph  (c)—  Multiple  Lift 
Rigging  Procedure).  In  addition, 
proposed  paragraph  (a)(4)  would  allow 
the  use  of  cranes  and  derricks  to  hoist 
employees  on  a  personnel  platform 
without  a  showing  that  methods  are 
infeasible  or  pose  a  greater  hazard  (see 
1926.500).  Does  the  rationale  (discussed 
in  the  preamble)  justify  the  allowance  of 
these  procedures?  Are  data  available  to 
determine  that  hoisting  using  a 
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personnel  platform  is  safe  if  the 
specified  conditions  are  met? 

16.  Proposed  §  1926.761  provides  the 
training  requirements  for  steel  erection. 
Included  in  these  requirements  are 
provisions  that  are  specifically  and 
uniquely  found  in  steel  erection.  Re- 
training requirements,  a  common 
element  of  the  training  provisions  in 
OSHA  construction  standards,  however, 
were  rejected  by  the  Committee.  Should 
all  steel  erection  employees  be  required 
to  undergo  refresher  training?  If  so.  what 
intervals  are  appropriate  for  such 
training?  If  such  training  is  not  required 
in  all  cases,  are  there  certain  conditions 
or  situations  that  do  warrant  additional 
re-training?  If.  for  example,  an  employee 
demonstrates  (by  using  improper 
procedures,  not  following  procedures, 
etc.)  that  the  employee  has  not  retained 
the  requisite  understanding  or  skill  or 
there  have  been  significant  changes  in 
fall  protection  equipment  or  other 
techniques  or  technologies  since  the 
employee  was  trained,  should  the 
standard  require  re-training?  Under 
what  circumstances,  if  any.  should  an 
employee  be  re-trained? 

An  additional  training  requirement 
that  is  a  part  of  many  steel  erectors' 
safety  procedures  is  the  so-called  "tool 
bo.x"  meeting.  Steel  erection  involves 
progressive  sequences  of  erection,  so 
that  one  day's  shift  may  involve  an 
entirely  different  workplace  than  the 
day  before,  possibly  with  different  or 
unique  new  hazards.  Would  it  be 
appropriate  for  OSHA  to  require  a  brief 
safety  meeting  prior  to  each  shift  or  each 
change  of  activity  to  inform  employees 
of  identified  hazards  to  be  encountered 
during  that  shift  and  to  make  the 
employees  aware  of  any  particular 
procedures,  equipment  and  work 
practices  that  will  be  used?  What  has 
been  your  experience  with  such 
meetings?  Have  you  found  them 
helpful?  Protective?  Cost-effective? 
Please  provide  any  information  or  data 
to  support  vour  responses. 

Proposed  1926.761  does  not  specif\' 
the  details  of  required  training  programs 
to  allow  the  employer  flexibility  in 
designing  training  programs.  Do  the 
training  requirements  provide  adequate 
direction  or  should  the  frequency  of 
training  and  the  initial  administering  of 
training  be  addressed? 

17.  Based  on  the  reasons  stated  in  the 
preamble,  is  the  lack  of  a  specific 
requirement  for  slippery  metal  deck 
surfaces  (reserved  paragraph  (c)(2)  of 
proposed  1926.754)  justified  or  is  there 
adequate  information  to  support  such  a 
requirement? 

18.  Proposed  1926.752(d)  allows 
employers  to  elect  to  develop  a  site- 
specific  erection  plan  if  compelled  by 


site-specific  considerations.  Is  there 
adequate  support  for  not  requiring  a 
site-specific  erection  plan  for  all  sites? 
Are  there  more  (or  fewer)  situations 
than  those  identified  in  proposed 
1926.752(d)  for  which  the  development 
of  a  site-specific  erection  plan  would  be 
appropriate?  Does  the  lack  of  a  required 
site-specific  erection  plan  for  every  site 
reduce  the  protectiveness  of  the 
proposed  standard  in  situations  where 
providing  such  plans  is  feasible?  OSHA 
solicits  information  on  the  effectiveness 
of  erection  plans  and  employers'  and 
employees'  experiences  in  developing 
and  implementing  them. 

19.  OSHA  invites  comments  and 
information  on  proposed  §  1926.760  (e). 
Specifically,  to  what  extent  do  steel 
erection  employers  currently  turn  over 
fall  protection  systems  to  general 
contractors  or  follow-up  contractor 
employers  when  steel  erection 
operations  have  been  completed?  To 
what  extent  do  "controlling  contractors" 
currently  assume  responsibility  for  fall 
protection  systems  installed  by  steel 
erectors,  as  would  be  required  by 
proposed  §  1926.760  (e)(1)  and  (e)(2)? 

20.  There  are  six  provisions  in  the 
proposal  that  exempt  the  employer  from 
certain  requirements  of  the  standard 
where  the  design  or  constructibility 
would  not  allow  or  would  eliminate  the 
need  to  comply  with  the  requirement. 
These  are  §  1926.754(b)(1), 

§  1926.754(b)(2),  §  1926.754(e)(2)(i). 
§  1926.754(e)(2)(ii),  §  1926.756(e),  and 
§  1926.756(fl.  What  criteria  should  be 
used  to  determine  whether  design  or 
constructibility  would  allow  the 
exemption?  Should  the  employer  be 
required  to  demonstrate  these  criteria 
prior  to  claiming  an  exemption  to  one 
of  the  provisions? 

21.  Proposed  §  1926.760(a)(2) 
provides  criteria  for  fall  arrest  systems 
and  other  fall  protection  equipment  and 
includes  strength  requirements  for 
anchorages  used  in  fall  arrest  systems. 
Proposed  §  1926.757(a)(10)  prohibits  the 
use  of  joists  and  joist  girders  as 
anchorages  and  proposed  §  1926.758(g) 
prohibits  the  use  of  purlins  and  girts  in 
pre-engineered  metal  buildings  as 
anchorages  unless  "written  direction  to 
do  so  is  obtained  from  a  qualified 
person."  In  the  discussion  above,  the 
explanation  for  the  prohibition  was 
explored  but  little  was  presented  as  to 
what  the  "written  direction"  should  be 
based  on.  Should  criteria  be  included  in 
these  provisions  to  develop  the  basis  for 
the  written  direction  and,  if  so,  what 
should  these  criteria  be? 

22.  OSHA  welcomes  small  business 
comments  in  response  to  the  following: 

a.  While  conducting  a  negotiated 
rulemaking  process.  SENRAC 


considered  a  number  of  alternatives  to 
the  final  proposal.  The  alternatives  are 
presented  in  the  preamble  and  the 
Initial  Regulatory  Flexibility  Analysis. 
Are  any  of  these  alternatives  more 
effective  while  achieving  the  same  level 
of  safety?  Are  there  other  cost-effective 
alternatives  to  specific  provisions  in  the 
rule  that  would  produce  an  equally  safe 
steel  erection  workplace?  If  so.  please 
explain. 

b.  Comments  are  welcome  from 
affected  small  businesses  on  all  aspects 
of  the  proposal.  Comments  could 
include  anticipated  costs  (including 
capital  outlay),  revenue  and  profit 
estimates,  feasibility  and  anticipated 
levels  of  safety  resulting  from  the  rule. 
In  particular,  OSHA  welcomes  comment 
and  any  available  supporting 
information  on  the  cost,  feasibility  and 
safety  of  the  following  specific 
requirements. 

(1)  Section  1926.754{e)(l)(i) 
requirement  disallowing  hoisting  by 
bundle  packaging  and  strapping,  unless 
the  packaging  and  strapping  are 
designed  for  hoisting. 

(2)  Sections  1926.755(a)(1)  and 
1926.758(b)  requirements  to  anchor  all 
columns  by  a  minimum  of  4  anchor 
bolts,  based  on  specific  design  assembly 
specifications. 

(3)  Section  1926.756(f)(3)  requirement 
that  holes  or  other  devices  be  provided 
by  the  fabricator/suppfier  and  be 
attached  to  perimeter  columns  at  42—45 
inches  above  the  finished  floor. 

(4)  Section  1926.757(a)(4)  requirement 
that  a  stabilizer  plate  be  provided  on 
each  column  for  steel  joists  and  steel 
joist  girders. 

(5)  Section  1926.757(a)(8)  requirement 
for  steel  joists  in  bays  of  40  feet  or  more 
to  be  fabricated  to  allow  for  field  bolting 
during  erection — a  requirement  which 
requires  the  use  of  building  specific  bolt 
hole  construction. 

(6)  Section  1926.757(d)(6)(iii) 
requirement  for  shop-installed  bridging 
clips,  or  functional  equivalents,  on  all 
steel  joists  to  be  provided  where  the 
bridging  bolts  to  the  steel  joists. 

(7)  Section  1926.758(e)(2)  requirement 
for  the  seat  or  similar  cormection  device 
to  be  provided  by  the  manufacturer  of 
the  girt  or  eave  strut. 

c.  OSHA  assumes  that  the  proposed 
rule  will  require  construction  and  steel 
fabricator  firms  to  either  pass-through 
costs  and  increase  prices  or  assume 
costs  in  some  proportion  and  reduce 
profits  by  some  amount.  Small  business 
representatives  have  expressed  concern 
that,  if  the  total  cost  of  construction 
increases  by  greater  than  5  percent,  their 
client  base  will  shift  away  from  steel 
erection  to  less  costly  construction 
methods.  Is  this  an  accurate  threshold 
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for  determining  the  effects  of  the  rule  on 
the  competitive  position  of  steel 
erection  firms?  Do  affected  firms  expect 
the  proposed  rule  to  increase  costs  of 
steel  erection  or  related  fabrication  by 
more  than  5  percent?  Explain  the  bases 
for  this  calculation.  Will  construction 
and  fabrication  firms  lose  significant 
numbers  of  jobs  or  specific  types  of  jobs 
because  of  a  price  increase?  Are  specific 
types  of  firms  within  the  steel  erected 
building  industry  particularly  sensitive 
to  cost  increases? 

d.  "Leading  edge"  construction  firms 
have  already  met  many  of  the  proposed 
rule's  provisions.  Thus,  OSHA  assumes 
that  other  firms  will  be  able  to  meet  the 
rule's  requirements  with  existing 
equipment  and  production  methods  at 
reasonable  economic  costs.  Is  this  an 
accurate  assumption?  Firms  already  in 
basic  compliance  with  the  proposal's 
provisions  are  welcome  to  comment  on 
each  of  the  following  questions: 

(1)  What  is  the  size  of  your  firm  (e.g., 
number  of  employees,  annual  revenue, 
etc.)? 

(2)  Which  provisions  of  the  proposed 
rule  do  you  practice? 

(3)  How  much  has  compliance  with 
these  practices  reduced  or  increased 
your  profit  and  why? 

(4)  How  much  has  compliance  with 
these  practices  increased  or  reduced 
your  costs  and  why? 

(5)  How  much  of  increased  costs  have 
you  been  able  to  pass  along  to  the 
customer? 

(6)  When  faced  with  the  need  to  make 
a  cost-competitive  bid,  how  does  your 
firm  absorb  or  reduce  costs  associated 
with  the  additional  safety  practices? 

e.  The  proposed  rule  places  new 
requirements  on  pre-engineered  metal 
buildings.  OSHA  invites  this  industry' 
sector  to  comment  and  provide 
supplemental  information  on  the  costs 
and  benefits  of  these  requirements. 
Specifically,  the  agency  seeks  comments 
on  the  following  information: 

(1)  The  number  of  firms  likely  to  be 
affected  by  this  rule; 

(2)  The  typical  size  of  these  firms 
(e.g.,  number  of  employees,  annual 
revenue,  etc.); 

(3)  The  size  of  revenues  of  these  firms 
and  their  profitability  as  a  percent  of 
revenues; 

(4)  The  costs  of  the  proposed 
requirements  on  these  firms; 

(5)  The  need  for  safety  improvements 
associated  with  erection  of  various  sized 
pre-engineered  metal  buildings;  and 

(6)  Regulatory  alternatives  that  may  be 
more  appropriate  or  cost  effective  for 
this  sector. 


f.  OSHA  has  assumed  that  safety 
benefits  accrue  to  employees  in  small 
firms  at  a  rate  equal  to  that  in  medium 
and  large  firms.  OSHA's  Initial 
Regulator^'  Flexibility  Analysis 
assumed,  however,  that  44  percent  of 
iron  workers  affected  by  the  rule  are 
employed  by  small  firms  and  that  these 
small  firms  would  have  to  pay  only  22.5 
percent  of  the  costs,  leaving  the  majority 
of  the  cost  impacts  to  fall  on  medium 
and  larger  firms.  OSHA  welcomes 
comment  on  whether  it  should  assume 
that  benefits  accrue  on  a  different  basis 
than  costs.  For  example,  OSHA 
welcomes  comment  on  whether  it  has 
properly  estimated  that  only  22.5 
percent  of  costs  would  fall  on  firms  with 
fewer  than  10  employees,  even  though 
44  percent  of  all  employees  in  the  steel 
erection  trade  work  for  these  very  small 
firms?  Comments  are  also  invited  on 
other  cost  and  benefit  assumptions. 

VII.  Summary  of  the  Preliminary 
Economic  and  Initial  Regulatory 
Flexibility  Analysis 

Introduction 

The  Administrator  of  OIRA  has 
determined  that  this  proposal  is  a 
significant  regulatory  action  under  E.O. 
12866  and  a  major  rule  under  the 
Congressional  Review  provisions  of  the 
Small  Business  Regulatorv'  Enforcement 
Fairness  Act.  Accordingly,  OSHA  has 
provided  OIRA  with  an  assessment  of 
the  costs,  benefits  and  alternatives,  as 
required  by  section  6(a)(3)(C)  of  E.O. 
12866,  which  is  summarized  below. 

Executive  Order  (EO)  12866  requires 
regulatory  agencies  to  conduct  an 
economic  analysis  for  rules  that  meet 
certain  criteria.  The  most  frequently 
used  criterion  under  EO  12866  is  that 
the  rule  will  impose  annual  costs  on  the 
economy  of  $100  million  or  more. 
OSHA's  proposal  to  revise  the  steel 
erection  standard  in  construction  is 
projected  to  result  in  annual  costs  of 
less  than  $100  million;  nevertheless, 
OSHA  has  prepared  this  preliminary 
economic  analysis,  summarized  below. 

The  Regulatory  Flexibility  Act  of 
1980,  as  amended  in  1996,  requires 
OSHA  to  determine  whether  the 
Agency's  regulatory  actions  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Making  such 
a  determination  for  this  proposal 
required  OSHA  to  perform  a  screening 
analysis  to  identify  any  such  impacts. 
OSHA's  screening  analysis  indicated 
that  the  proposed  rule  might  have 
significant  impacts  on  a  substantial 
number  of  small  entities.  Accordingly, 


OSHA  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis, 
summarized  below,  of  the  proposed 
steel  erection  rule. 

OSHA's  preliminary  economic 
analysis  and  initial  regulatory-  flexibility 
analysis  include  a  description  of  the 
industries  potentially  affected  by  the 
standard:  a  summary-  of  the  major 
changes  between  OSH.^'s  existing  steel 
erection  standard  and  the  proposed  rule: 
an  evaluation  of  the  risks  addressed:  an 
assessment  of  the  benefits  attributable  to 
the  proposed  standard:  a  determination 
of  the  technological  feasibility  of  the 
new  requirements:  an  estimate  of  the 
costs  employers  will  incur  to  comply 
with  the  standard;  a  determination  of 
the  economic  feasibility  of  compliance 
with  the  standard;  and  an  analysis  of  the 
economic  and  other  impacts  associated 
with  this  rulemaking,  including  those 
on  small  businesses.  OSHA's 
preliminary  economic  analysis  and 
initial  regulatory  flexibility  analysis  of 
the  proposed  standard  are  based  on  risk 
and  cost  data  collected  and  analyzed  by 
OSHA's  contractor.  Jack  Faucett 
Associates:  these  data  are  presented  in 
Appendices  B  and  C  of  the  preliminary 
economic  analysis. 

Affected  Industries 

The  proposed  steel  erection  standard 
affects  industries  and  establishments 
within  the  construction  industry.  Table 
1  presents  the  industry  groups  in 
construction  that  will  be  directly 
affected  by  the  proposed  standard. 
Construction  employers  who  will  be 
directly  impacted  are  concentrated 
within  SIC  1791,  Structural  Steel 
Erection,  an  industry  with  4.463 
establishments  and  51.108  employees  in 
1996.  as  reported  bv  Dun  &  Bradstreet 
(D&B,  1996al.  Within  this  industry. 
3.724  establishments,  or  83  percent  of 
the  total  number  of  establishments, 
employed  nineteen  or  fewer  employees 
in  1996.  while  3,099  establishments  (69 
percent)  employed  nine  or  fewer 
employees.  SIC  1791.  however,  also 
includes  employers  and  workers  who 
perform  construction  activities  other 
than  steel  erection,  notably  pre-cast 
concrete  erection.  Thus,  any 
comprehensive  profile  of  the  steel 
erection  industry  must,  in  addition  to 
examining  affected  industry  groups, 
focus  on  the  type  of  work  and  the  trade 
of  the  workers  engaged  in  this  form  of 
construction. 
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Table  1  .—Industry  Groups  in  Construction  Potentially  Affected  by  the  Proposed  Steel  Erection  Standard 


SIC 


Industry  group 


Iron 
workers 

(a) 


Establishments  with 
1-9  employees 


Establish-     Employ- 
ments ment 


Establishments  with 
1-19  employees 


Establish- 
ments 


Employ- 
ment 


Establishments  with 
1-99  employees 


Establish- 
ments 


Employ- 
ment 


Establishments  with 
100+  employees 


Establish- 
ments 


Employ- 
ment 


All  establishments 


Establish- 
ments 


Employ- 
ment 


15  .... 

154  .. 

1541 
1542 

16  .... 


161  .. 

162  .. 
1622 
1623 

1629 

17  .... 
176  .. 
179  .. 
1791 


Con- 
struc- 
tion 
Totals 


Buikjmg  Construction — 
General  Contractors 
and  Operative  Builders 

General  Building  Contrac- 
tors— Nonresidential 
Buildings. 

Industnal  Buildings  and 
Warehouses. 

Nonresidential  Buildings, 
other  than  in  SIC  1541 

Heavy  Construction  other 
than  Building  Construc- 
tion 

Highway  and  Street  Con- 
struction, except  Ele- 
vated Highways 

Heavy  Constnjction.  ex- 
cept Highway  and 
Street  Construction 

Bndge.  Tunnel,  and  Ele- 
vated Highway  Con- 
struction 

Water,  Sewer,  Pipeline. 
and  Communications 
and  Power  Line  Con- 
struction. 

Heavy  Constnjction  Not 
Elsewhere  Classrtied. 

Constnxtion — Special 
Trade  Contractors. 

Roofing,  Siding,  and 
Sheet  Metal  Work. 

Miscellaneous  Special 
Trade  Contractors. 

Structural  Steel  Erection 


13,760 


13,760 


2,490 


220 


2,270 


22.730 

1,060 

20,210 


38,980 


250.639 

35.373 

6,055 
29,318 
30,861 

11.465 

19,396 

634 

6,673 

12,089 
537,914 

37.688 

104,192 

3,099 


819.414 


736,753 

130,773 

22,269 
108,504 
107,284 

40.482 

66,802 

2,477 

26,154 

38,171 

1,617,998 

116,697 

312.739 

10.986 


2,462,035 


267,669 

42,934 

7,422 
35.512 
36.389 

13.476 

22,913 

844 

8.669 

13,400 
582,095 

41.185 

112,313 

3,724 


886,153 


948,795 

225.849 

39,733 
186,116 
177,080 

65,703 

111,377 

5,116 

51,686 

54,575 

2.176,861 

160,798 

414,931 

18.914 


3,302,736 


278.225 

49,297 

8,884 
40,413 
42,484 

15,767 

26,717 

1,199 

10,874 

14,644 
611,076 

43,671 

117,545 

4,346 


931,785 


1,310,692 

452,453 

93,823 
358,630 
406,738 

153,454 

253,284 

18,847 

133,018 

101,419 

3,165,136 

244,033 

589,432 

40.696 


4,882,566 


3,306 

1,706 

559 
1,147 
3,663 

906 
2,757 

281 
1,989 

487 
7.899 

451 
1,340 

117 


14,868 


185,116 

148,947 

60,411 

88,536 

240,183 

109,699 

130.484 

15,674 

43,469 

71,341 
335,227 
13,315 
58,755 
10,412 


750,526 


281,531 

51,003 

9,443 
41,560 
46,147 

16,673 

29.474 

1.480 

12.863 

15,131 
618,975 

44,122 

118,885 

4,463 


946,653 


1 ,495,808 

601,400 

154.234 
447,166 
646,921 

263,153 

383,768 

34.521 

176.487 

1 72.760 

3.500.363 

257.348 

648.187 

51,108 


5,643,092 


(a)  US  Department  of  Labor,  Bureau  of  Labor  Statistics,  Occupational  Employment  Statistics  Sun/ey   1993 
Source:  U  S   Department  of  Labor,  OSHA,  Office  of  Regulatory  Analysis,  1998,  based  on  Dun  &  Bradstreet.  National  Profile  of  Businesses  software  Dun  &  Brad- 
street  Information  Services,  1996. 
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The  workers  directly  benefitting  from 
the  proposed  standard  are  identified  in 
occupational  surveys  as  structural  metal 
workers;  in  the  industry,  they  are 
known  as  iron  workers.  According  to 
the  Bureau  of  Labor  Statistics' 
Occupational  Employment  Statistics 
Survey  |BLS.  1993).  there  were  38,980 
stiiictural  metal  workers  in  construction 
in  1993,  the  majority  of  whom  are  found 
in  SIC  179,  Miscellaneous  Special  Trade 
Contractors  (20,210  structural  metal 
workers),  and  SIC  154,  Contractors — 
Nonresidential  Buildings  (13,760 
structural  metal  workers)  (Table  1).  For 
this  preliminary  economic  analysis, 
OSHA  used  this  estimate  of  the  number 
of  iron  workers  affected  by  the  proposed 
rule  in  its  benefits  and  cost  analyses.  In 
addition  to  these  construction  workers, 
structural  metal  workers  and  other 
workers  in  general  industry  who 
perform  steel  erection  repair  or 
renovation  operations  that  are  defined 


by  OSHA  as  construction  may  fall 
within  the  scope  of  the  proposed 
standard.  At  this  time,  however,  OSHA 
lacks  data  on  the  number  of,  and  types 
of  work  performed  by,  workers  not 
classified  in  construction  SICs  that 
perform  steel  erection  activities.  OSHA 
requests  information  on  the  number  of 
structural  metal  workers  and  workers  in 
other  trades  who  perform  steel  erection 
outside  of  the  construction  industry. 

Proposed  Changes  to  OSHA 's  Steel 
Erection  Standard 

The  proposed  steel  erection  standard 
modifies  and  strengthens  the  Agency's 
existing  standard  in  a  number  of  areas. 
For  example,  the  proposed  standard 
includes  a  scope  and  application  section 
that  identifies  the  types  of  construction 
projects  and  activities  subject  to  the 
rule.  Structures  excluded  from  coverage 
under  the  scope  of  the  standard  are  steel 
electrical  transmission  towers,  steel 
communication  and  broadcast  towers, 
steel  water  towers,  steel  light  towers. 


steel  tanks,  and  reinforced  and  pre-cast 
concrete.  The  proposed  rule  also 
includes  a  new  section  addressing  site 
layout  and  construction  sequence.  Other 
proposed  revisions  to  the  existing 
standard  include: 

•  Explicit  requirements  for  hoisting 
and  rigging  and  the  resulting  protection 
of  workers  and  the  public  from  the 
hazards  of  overhead  loads; 

•  Additional  and  strengthened 
requirements  for  the  structural  steel 
assembly  of  beams,  columns,  joists, 
decking,  and  pre-engineered  metal 
buildings,  including  the  protection  of 
employees  from  tripping  hazards  and 
slippery  surfaces  on  walking/working 
surfaces; 

•  Strengthened  and  clarified 
requirements  for  fall  protection  for 
connectors,  decking  assemblers,  and 
other  iron  workers  during  the  erection 
of  structural  steel;  and 

•  New  requirements  for  training  in     ■ 
fall  hazards,  multiple  lift  rigging. 
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connecting,  and  controlled  decking 
zones. 

For  this  analysis,  OSHA  has  identified 
those  requirements  that  would  create 
substantial  impacts  or  generate 
substantial  benefits.  OSHA  estimates 
that  current  industry  practice  is  at  10 
percent  with  regard  to  providing  fall 
arrest  systems  and  personnel  nets  (i.e.. 
10  percent  of  affected  firms  currently 
use  this  equipment);  at  75  percent  for 
safety  training;  at  80  percent  for  column 
anchor  bolts;  and  at  87  percent  for 
guardrail  systems  (Ex.  11].  OSHA 
anticipates  that  the  proposed  standard's 
requirements  pertaining  to  overhead 
loads,  trips  and  slips,  falls,  falling 
objects,  collapses,  and  worker  training 
will  both  generate  substantial  benefits 
for  affected  employers  and  impose  costs 
on  them. 

Evaluation  of  Risk  and  Potential 
Benefits 

For  this  preliminary  economic 
analysis,  OSHA  developed  a  profile  of 
the  risks  facing  iron  workers  who  are 


performing  steel  erection  operations. 
OSHA's  risk  profile  for  steel  erection  is 
based  on  data  from  the  Bureau  of  Labor 
Statistics"  National  Census  of  Fatal 
Occupational  Injuries,  data  from  the 
Bureau's  Survey  of  Occupational 
Injuries  and  Illnesses,  and  an  analvsis 
by  a  SENRAC  workgroup  of  OSHA 
fatality/catastrophe  inspection  data 
obtained  from  the  Agencv's  Integrated 
Management  Information  System. 

OSHA  anticipates  that  the  proposed 
standard  will  significantly  reduce  the 
number  of  accidents  and  fatalities 
currently  reported  in  the  steel  erection 
industry,  particularly  those  accidents 
caused  by  falls  from  elevated  levels  and 
by  objects  such  as  dislodged  structural 
members  and  building  materials  striking 
workers.  OSHA  believes  that  the 
proposed  standard's  more  protective 
requirements  for  fall  protection, 
structural  stability,  and  training  will 
help  to  save  lives  and  prevent  injuries 
in  the  iron  worker  workforce.  For 
accidents  involving  events  or  exposures 
potentially  addressed  by  the  proposed 


standard.  OSHA  estimates  that 
approximately  28  fatahties  and  1.836 
lost-workday  injuries  currently  occur 
annually  among  structural  metal 
workers  (see  Table  2,  below);  this  is  the 
current  industry'  risk  baseline  used  in 
this  analysis.  OSHA  projects  that  full 
compliance  with  the  proposed  standard 
would  prevent  26  of  these  fatalities  and 
1,152  of  these  lost-workday  injuries. 
Twelve  of  these  fatalities  and  328 
serious  injuries  could  be  prevented  if 
employers  were  currently  in  compliance 
with  OSHA's  existing  steel  erection 
standard.  The  proposed  standard  will 
prevent  an  additional  14  fatalities  and 
824  injuries  not  prevented  by  the 
existing  standard.  Further.  OSHA 
believes  that  compliance  with  the  steel 
erection  standard  will  be  enhanced 
because  the  proposed  revision  is  clearer, 
allows  for  more  fiexibility  in 
compliance,  is  easier  to  understand,  and 
is  effectively  targeted  toward  steel 
erection  hazards. 
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Table  2. — Summary  of  Estimated  Number  of  Deaths  Averted  and  Injuries  Avoided  by  Full  Compliance  With 

THE  Proposed  Steel  Erection  Standard 


Number  of  fa- 
talities and 
lost-workday 
injuries  cur- 
rently occur- 
ring among 
iron  workers 


Number  of  fa- 
talities and 
lost-workday 
injunes  pre- 
ventable by 
compliance 

with  the  exist- 
ing standard 


Additional 
number  of  fa- 
talities and 
lost-workday 
injunes  pre- 
ventable by 
compliance 
with  the  pro- 
posed stand- 
ard 


Total  number 
of  fatalities 
and  lost-work- 
day injunes 
preventable  by 

compliance 
with  the  exist- 
ing and  pro- 
posed stand- 
ards 


Number  of  fa- 
talities and 
lost-workday 
injuries  judged 
not  to  be  pre- 
ventable by  ei- 
ther standard 


Fatalities 

Lost-Workday  Injuries 


28 
1,836 


12 
328 


14 
824 


26 

1.152 


2 
684 


Source:  U.S.  Department  of  Labor,  OSHA,  Office  of  Regulatory  Analysis,  1998. 
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In  addition  to  saving  lives  and 
improving  overall  safety  in  the  steel 
erection  industry,  OSHA  believes  that 
the  proposed  standard,  once  fully 
implemented  by  erection  contractors, 
would  yield  substantial  cost  savings  to 
parties  within  and  connected  with  the 
industry  and  ultimately  to  society  as  a 
whole.  These  monetized  benefits  take 
the  form  of  reductions  in  employer  and 
insurer  accident-related  costs  in  several 
areas:  value  of  lost  output  associated 
with  temporary  total  disabilities  and 
permanent  partial  disabilities,  an 
income-based  measure  derived  from 


estimates  of  workers'  compensation 
indemnity  payments;  reductions  in 
accident-related  medical  costs; 
administrative  expenses  incurred  by 
workers'  compensation  insurers;  and 
indirect  costs  related  to  productivity 
losses,  work  stoppages,  and  accident 
investigations  and  reports.  Applying 
data  from  the  construction  and 
insurance  industries  on  the  direct  costs 
of  accidents  and  data  from  the  literature 
on  the  indirect  costs  of  accidents  and 
other  tort  and  administrative-related 
costs  to  OSHA's  preliminary  estimate  of 
avoided  injuries  (see  Chapter  III  in  the 
preliminary  economic  analysis  [Ex.  11]), 


the  Agency  monetized  the  value  of  the 
cost  savings  employers  and  society  will 
accrue  by  avoiding  these  injuries.  In 
sum,  OSHA  estimates  that  annual  costs 
savings  of  S11.6  million  would  result 
from  full  compliance  with  the  current 
rule  and  an  additional  S28.7  million 
would  be  saved  as  a  result  of 
compliance  with  the  proposed  rule 
(Table  3).  Thus  annual  monetized 
benefits  of  $40.3  million  are  expected 
after  the  proposed  steel  erection 
standard  is  implemented  as  a  final  rule 
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Table  3. — Summary  of  Annual  Incremental  Monetized  Benefits  of  Preventable  Lost-Workday  Injuries 

Attributable  to  the  Proposed  Steel  Erection  Standard 


Lost  Output  Associated  with  Temporary  Disabilities 
Lost  Output  Associated  with  Permanent  Disabilities 

Medical  Costs  

Insurance  Costs  (Administrative)  


54,356.347 

14,450.838 

3,923,949 

2,384.945 
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Table  3. — Summary  of  Annual  Incremental  Monetized  Benefits  of  Preventable  Lost-Workday  Injuries 
Attributable  to  the  Proposed  Steel  Erection  Standard — Continued 


Indirect  Costs  

Costs  Associated  with  Liability  Claims  Avoided 


Total  Cost  Savings 


3,607,994 
N/Q 


28,724,074 


N/Q— Not  Quantified. 

Source:  U.S.  Department  of  Labor,  OSHA,  Office  of  Regulatory  Analysis,  1998. 
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In  addition  to  these  monetized 
benefits,  cost  savings  attributable  to  a 
decline  in  the  number  of  third-paily 
liability  suits  can  be  expected.  Although 
quantification  of  these  tort-related  legal 
defense  costs  and  dollar  awards  is 
difficult  because  of  the  unavailability  of 
a  sufficient  volume  of  data,  OSHA 
believes  that  these  employer  costs  are 
substantial  and  would  be  slashed 
significantly  through  compliance  with 
the  proposed  standard. 

Technological  Feasibility  and 
Compliance  Costs 

Consistent  with  the  legal  framework 
established  by  the  OSH  Act,  Executive 
Order  12866  and  court  decisions.  OSHA 
has  assessed  the  technological 
feasibility  of  the  proposed  steel  erection 
standard.  The  proposed  standard 
clarifies  and  strengthens  the  Agency's 
existing  standard,  provides  more 
specific  requirements  in  some  areas,  and 
introduces  requirements  for  some  steel 
erection  hazards  newly  addressed  by  the 
Agency.  Many  of  the  proposed  revisions 
are  consistent  with  current  construction 
means  and  methods  used  by  leading 
firms  within  the  steel  erection  industry. 
The  success  of  these  firms  in  this 
competitive  industry  demonstrates  that 
the  requirements  of  the  proposed 
standard  can  be  met  with  existing 
equipment  and  production  methods. 

Moreover,  the  proposed  standard  is 
based  on  a  consensus  draft 
recommended  to  the  Agency  by  a 
negotiated  rulemaking  committee 


consisting  of  divergent  industry 
interests — including  small  employers — 
who  would  be  affected  by  any  changes 
to  subpart  R.  The  committee  reached 
consensus  on  the  language  of  the  draft, 
thereby  implicitly  acknowledging  the 
feasibility  of  the  proposed  revisions  to 
the  standard. 

Therefore,  based  on  the  fact  that  many 
firms  in  the  industry  are  already 
implementing  the  controls  and  practices 
required  by  the  proposed  standard  and 
that  the  negotiated  rulemaking 
committee  reached  consensus  on  the 
draft  underlying  the  proposed  revisions, 
OSHA  has  preliminarily  determined 
that  the  proposed  steel  erection 
standard  is  technologically  feasible. 

OSHA  developed  estimates  of  the 
costs  of  compliance  for  construction 
employers  subject  to  the  proposed 
standard:  OSHA's  analysis  is  based  on 
data  gathering  and  analysis  carried  out 
by  Faucett  Associates  under  contract  to 
OSHA.  OSHA  estimated  annualized 
compliance  costs  for  two  compliance 
scenarios:  (1)  costs  to  achieve 
compliance  with  OSHA's  existing  steel 
erection  standard,  and  (2)  costs  to 
achieve  compliance  with  the  proposed 
standard.  OSHA's  cost  estimates  take 
into  account  the  extent  of  current 
industry  compliance,  i.e.,  the  extent  to 
which  employers  are  already  in 
compliance  with  the  requirements  of 
OSHA's  existing  standard  and  with  the 
requirements  of  the  proposed  steel 
erection  standard.  Accounting  for  these 
costs,  i.e.,  subtracting  them  from  the 


costs  attributed  to  the  proposed 
standard,  is  important  because  only 
those  costs  employers  would  actually 
incur  to  come  into  compliance  with  the 
proposed  standard  are  properly 
attributed  to  that  standard. 

Table  4  presents  OSHA's  annualized 
compliance  cost  estimates,  by  provision 
or  safety  control,  for  establishments  in 
the  industries  subject  to  the  proposed 
standard.  For  establishments  to  achieve 
full  compliance  with  OSHA's  existing 
steel  erection  standard,  annualized 
compliance  costs  are  estimated  to  total 
$28.0  million.  OSHA  projects  that  full 
compliance  with  the  proposed  standard 
would,  after  deducting  costs  incurred  to 
achieve  compliance  with  the  existing 
standard,  result  in  net  (or  incremental) 
annualized  costs  of  $49.4  million  for 
affected  establishments.  Among 
incremental  annualized  costs, 
expenditures  for  fall  arrest  systems 
account  for  $14.4  million,  or  29  percent 
of  total  costs;  expenditures  for  the  safe 
design  and  erection  of  steel  joists 
required  by  the  proposed  standard 
account  for  $13.9  million,  or  28  percent 
of  total  costs;  and  expenditures  for 
anchor  bolts  necessary  for  structural 
stability  account  for  $13.7  million,  or  28 
percent  of  total  costs.  Other  control 
costs  associated  with  compliance  with 
the  proposed  steel  erection  standard  are 
those  for  railings,  cables,  and  barriers 
{$4.7  million);  paperwork  associated 
with  administrative  controls  ($3.4 
million);  and  training  ($0.7  million). 
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Table  4.— Annualized  Coi^pliance  Cost  of  the  Proposed  Standard  by  Industry  Group  and  Proposed  Controls  (a) 

[1995  dollars] 


Industry  group  and  size 

Fall  arrest 
systems 

Personnel 
nets 

Proposed  controls 

Training 

Paperwork 

SIC 

Railings,  ca- 
bles and 
tarriers 

Anchor  bolts 

Joist  erection 

Total 

154   

General  Building  Con- 
tractors—Nonresi- 
dential Buildings 

Establishments  with  1- 
9  Employees. 

EstatJiishments  with  1- 
99  Employees. 

Establishments  with 
100+  Employees. 

All  EstcilDlishments  

$1,005,697 
3,664,730 
1,428,486 
5,093.216 

($104,757) 
(381,730) 
(148,796) 
(530,525) 

$324,360 

1.181,959 

460,719 

1,642.679 

$958,333 
3,492,139 

1,361,211 
4,853.350 

$971,949 
3,541,752 
1,380,550 
4,922,302 

$50,944 

185,637 

72,360 

257,997 

$233,655 
851,432 
331,882 

1,183,315 

$3,440,181 

12,535,919 

4,886.413 

17,422,332 
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Table  4.— Annualized  Compliance  Cost  of  the  Proposed  Standard  by  Industry  Group  and  Proposed  Controls  (a)— 

Continued 

[1995  dollars) 


Irxjustry  group  and  size 

Fall  arrest 
systems 

Personnel 
nets 

Proposed  controls 

Training 

Paperwort^ 

SIC 

Railings,  ca- 

Tola! 

bles  and 

Anchor  bolts 

Joist  erection 

- 

barners 

161   

Highway  and  Street 
Construction,  except 

Elevated  Highways 

Establishments  with  1- 

18.716 

(1,949) 

6.036 

17,834 

18.088 

948 

4,348 

64.020 

9  Employees. 

Establishments  with  1- 

57,156 

(5,954) 

18,434 

54.464 

55.238 

2.895 

13.279 

195  514 

99  Employees. 

Establishments  with 

24,276 

(2,529) 

7.830 

23  133 

23.461 

1.230 

5,640 

83,04- 

100+  Employees. 

All  Establishments  

81 ,432 

(8.482) 

26,264 

77.597 

78,700 

4.125 

18,919 

278,555 

162  

Heavy  Construction, 
except  Highway  and 

Street  Construction 

Establishments  with  1- 

134.569 

(14.017) 

43,402 

128.232 

130,054 

6.817 

31.255 

450,320 

9  Employees. 

Establishments  with  1- 

524.969 

(54,682) 

169,314 

500.245 

507.352 

26,592 

121,967 

1,795,757 

99  Employees. 

Establishments  with 

315,264 

(32.839) 

101.580 

300.416 

304,684 

15,970 

73.245 

1  "5  42' 

100+  Employees. 

All  Establishments  

840,233 

(87,521) 

270.994 

800.652 

812.037 

42562 

195.213 

2,8"4,176 

176  

Roofing,  Siding  and 
Sheet  Metal  Work 

Establishments  with  1- 

150.303 

(15,656) 

48.476 

143.224 

145,259 

7,514 

34.920 

5'4  "4' 

9  Employees. 

Establishments  with  1- 

361.729 

(37.679) 

116.666 

344,693 

349,590 

13,323 

84,041 

1.237,363 

99  Employees. 

Establishments  with 

30.626 

(3.190) 

9,878 

29.184 

29.599 

1,55- 

7,115 

•04.764 

100+  Employees. 

All  Establishments  

392,355 

(40,869) 

126,544 

373.877 

379,189 

19,875 

91.157 

1.342,127 

1791    

Structural  Steel  Erec- 

tion 

Establishments  with  l- 

1.821.328 

(189.715) 

587.420 

1.735.552 

1.760,209 

92,259 

423,152 

6,230,206 

9  Employees. 

Establishments  with  1- 

5.131,108 

(534.472) 

1,654.900 

4.889,457 

4,958,922 

259  916 

1,192.118 

17.551  950 

99  Employees, 

Establishments  with 

2.349.553 

(244.737) 

757,785 

2.238,900 

2.27Q.7G8 

119.015 

545,875 

8,037  100 

100+  Employees. 

All  Establishments  

7.480,661 

(779.209) 

2.412.685 

7.128,357 

7.229.630 

378,933 

1.737,994 

25,589,050 

Establishments  with  1- 

3.130,613 

(326.095) 

1,009.694 

2,983,176 

3.025,558 

158,581 

727,340 

10,708,858 

9  Employees. 

All  Significally  AKected 

Establishments  with  1- 

9.739,692 

(1,014.517) 

3.141.274 

9,28C  999 

9412,855 

493.364 

2.252  838 

33,316  503 

Industry  Groups. 

99  Employees. 

Establishments  with 

4.148.205 

(432.090) 

1.337,891 

3.952,844 

4,009X3 

210,127 

963,759 

14, -SS  738 

100+  Employees. 

All  Establishments  ....... 

13,887.897 

(1.446.607) 

4.479.155 

13,233.843 

13.421,857 

7C3.491 

3.226,597 

47  606.242 

Other  Affected  industry 

540.414 

(56,291) 

74,296 

514.963 

522.279 

27,375 

125,555 

1  648.590 

Groups  (b). 

Total  

14.428.311 

(1,502.898) 

4.553,461 

13.748,806 

13.944,136 

730  865 

3,352, -52 

49,354,832 



Note:  Figures  in  the  table  may  not  sum  to  totals  due  to  rounding, 

(a)  Total  compliance  costs  were  distributed  among  industry  groups  according  to  the  percentage  of  iron  workers  employed  in  ihal  gfoup  (see  Tabie  1 ,    Within  SiC 
groups,  costs  were  distnbuted  by  share  of  revenue  for  firms  in  the  size  class. 

(b)  Other  industries  potentially  affected  by  the  proposed  steel  erection  standard  employ  a  small  percentage  of  iron  worVers    These  industry  groups  are   SiC  171 
Plumbing.  Healing  and  Air-Conditioninng;:  SIC  173.  Electrical  Work,  SIC  174,  Masonry.  Stone  Work,  Title  Setting  and  Plastering,  and  SiC  175,  Carpentry  ana  Floor 
Work.  Because  firms  in  these  industries  are  seldom  involved  directly  in  structural  steel  erection  OSHA  has  grouped  them  separately 

Source:  U.S.  Department  ol  Labor,  OSHA.  Office  of  Regulatory  Analysis.  1998.  based  on  cost  analysis  by  jacK  Faucett  Associates  (See  Appendix  C  ot  the  prelimi- 
nary economic  analysis  [Ex.  11])  and  Dun  &  Bradstreet.  National  Profile  of  Businesses  software.  Dun  &  Bradslreet  Information  Services,  1996 


Economic  Impacts 

OSHA  analyzed  the  impacts  of  these 
compliance  costs  on  prices,  profits, 
construction  output  and  other  economic 
indices  in  the  steel  erection  industry.  In 
particular,  OSHA  examined  economic 
impacts  on  SIC  1791,  Structural  Steel 
Erection,  where  the  majority  of  the 
39,000  structural  metal  workers  are 
employed.  This  analysis  shows  that 
structural  steel  erectors  will  not  be 
severely  impacted  by  the  costs 


associated  with  full  implementation  of 
the  proposed  standard. 

OSHA  examined  the  potential 
economic  impacts  of  the  proposed 
standard  by  making  two  assumptions 
used  by  economists  to  bound  the  range 
of  possible  impacts:  the  assumption  of 
no-cost  pass-through,  i.e.,  that 
employers  will  be  unable  to  pass  anv  of 
the  costs  of  compliance  forward  to  their 
customers,  and  the  assumption  of  full- 
cost  pass-through,  i.e.,  that  employers 
will  be  able  to  pass  all  of  the  costs  of 


compliance  forward  to  their  customers. 
As  summarized  in  Table  5.  below. 
OSHA  estimates  that,  if  affected  firms  in 
SIC  1791  were  forced  to  absorb  these 
compliance  costs  entirely  from  profits  (a 
highly  unlikely  scenario),  profits  would 
be  reduced  by  an  average  of  4.6  percent 
If.  at  the  other  extreme,  affected  firms 
were  able  to  pass  all  of  these 
compliance  costs  forwara  to  general 
contractors  and  project  (•wners,  OSHA 
projects  that  the  price  (re\enue)  increase 
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required  to  pay  for  these  costs  would  be 
less  than  1  percent  (0.28  percent). 

In  addition  to  examining  the 
economic  effects  of  the  proposed 
standard  on  firms  in  SIC  1791,  OSHA 
estimated  the  impacts  of  the  proposed 
standard  on  two  other  construction 
industry  divisions  involving  steel 
erection:  (1)  the  entire  construction 
sector;  and  (2)  construction  activity 
where  structural  steel  constitutes  the 
physical  core  of  the  project,  termed 
"steel-frame  construction"  bv  OSHA. 


For  the  dollar  value  of  business  for 
the  entire  construction  sector,  OSHA 
totaled  1996  sales  data  for  SICs  15,  16, 
and  17  provided  in  a  Dun  &  Bradstreet 
national  business  database  ID&B, 
1996al.  OSHA  derived  pre-tax  income 
(Column  2  in  Table  5)  for  the 
construction  sector  by,  first,  calculating 
industry  profit  using  Dun  &  Bradstreet 
data  on  post-tax  return  on  sales  (post-tax 
profits)  and,  second,  applying  a  formula 
that  converts  post-tax  income  to  pre-tax 


income  based  on  tax  rates  in  the  U.S. 
corporate  tax  code.  OSHA  found  that, 
for  the  construction  sector  as  a  whole, 
price  impacts  under  full  cost  pass- 
through  would  be  0.01  percent,  and 
profit  impacts  assuming  no  cost  pass- 
through  would  be  0.06  percent.  Thus  in 
the  context  of  the  construction  sector  as 
a  whole,  the  proposed  standard  would 
have  little  impact. 
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Table  5.— Potential  Economic  Impacts  of  the  Proposed  Steel  Erection  Standard  on  Selected  Sectors 

Within  the  Construction  Industry 

[Worst-Case  Conditions] 


Construction  Sector  as  a  Whole  

Steel-Frame  Construction  (d)  

SIC  1791,  Structural  Steel  Erection 


Dollar  value  of 
business  (a) 
(S  millions) 


Pre-tax  in- 
come (b)  (S 
million) 


S768. 155.9 

119,979.2 

9,285.7 


577,830.1 

12,156.4 

562.4 


Compliance 
costs  as  a 
percent  of  rev- 
enue (c) 


0.01 
0.04 
0.28 


Compliance 

costs  as  a 

percent  of 

profit  (c) 


0.06 
0.41 
4.55 


(a)  Based  on  data  from  Dun  &  Bradstreet,  National  Profile  of  Businesses,  1996. 

(b)  Based  on  data  from  Dun  &  Bradstreet,  National  Profile  of  Businesses,  1996;  Dun  &  Bradstreet,  Industry  Norms  and  Key  Business  Ratios 
1996;  and  OSHA  profit  calculations. 

(c)  Revenue  and  profit  impacts  were  calculated  by  dividing  annual  compliance  costs  for  each  of  the  three  construction  sectors  shown  In  the 
table  by,  respectively,  dollar  value  of  business  and  pre-tax  income.  Compliance  costs  assigned  to  these  sectors  are  based  on  total  costs  of  $49  4 
million  and  were  applied  as  follows:  construction  sector  as  a  whole— S49.4  million;  steel-frame  construction— 349  4  million-  and  SIC  1791  Struc- 
tural Steel  Erection— S25.6  million. 

(d)  Steel-Frame  Construction  is  defined  by  OSHA  as  the  body  of  construction  projects  where  steel  framing  constitutes  the  physical  core  of  the 
structure.  Dollar  value  of  business  and  pre-tax  income  for  Steel-Frame  Construction  were  computed  by  applying  the  percentage  of  the  value  of 
the  steel  market  share  (15.6  percent),  excluding  that  for  tanks  and  towers,  of  all  construction  starts  to  the  dollar  value  of  business  and  pre-tax  in- 
come for  the  entire  construction  sector.  Data  on  the  steel  market  share  for  1995  are  based  on  memoranda  to  OSHA  from  Construction  Re- 
sources Analysis,  College  of  Business  Administration,  University  of  Tennessee,  Knoxville  [Exs.  9-143  and  9-144]. 

Source:  U.S.  Department  of  Labor.  OSHA,  Office  of  Regulatory  Analysis,  1998. 
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OSHA  calculated  the  value  of  steel- 
frame  construction  using  data  provided 
by  the  Construction  Resources  Analysis 
office  of  the  University  of  Tennessee, 
College  of  Business  Administration  on 
the  value  of  the  steel  market  share  of  the 
entire  construction  industry.  In  this 
calculation.  OSHA  applied  the 
percentage  of  the  value  of  the  steel 
market  share  (15.6  percent),  excluding 
that  for  tanks  and  towers,  of  all 
construction  starts  to  the  dollar  value  of 
business  and  pre-tax  income  for  the 
entire  construction  sector,  thereby 
eliminating  all  non-steel  construction 
(as  defined  in  the  proposed  standard) 
from  the  earnings  total.  Price  increases 
for  steel  frame  construction  as  a  whole 
are  of  particular  interest  because  they 
represent  the  price  increases  to  the 
ultimate  customers  of  steel  erection 
services,  the  purchasers  of  buildings, 
bridges,  etc.  Under  the  worst-case  price 
increase  scenarios,  the  price  of  such 
projects  would  increase  by  0.04  percent. 
It  is  exceedingly  unlikely  that  a 
customer  would  fail  to  go  ahead  with  a 
project  as  a  result  of  a  price  increase  of 
this  magnitude;  as  a  result  cost  pass- 


through  at  the  project  level  is  probably 
feasible. 

OSHA  believes  that,  prior  to  the 
generation  of  the  cost  savings  projected 
to  accrue  from  implementation  of  the 
standard,  most  steel  erectors  will  handle 
the  increase  in  direct  costs  by  increasing 
their  prices  somewhat  and  absorbing  the 
remainder  from  profits.  Within  steel 
erection  markets,  the  particular  blend  of 
impacts  experienced  by  a  given  firm 
will  depend  on  the  degree  of 
competition  with  concrete  erection  and 
other  alternative  types  of  construction 
in  the  firm's  local  market  area.  Although 
these  minimal  economic  impacts  would 
be  felt  by  most  affected  employers  after 
implementation  of  the  standard,  OSHA 
anticipates — based  on  testimony  by 
members  of  SENRAC  and  other  industry 
representatives  whose  current  fall 
protection  programs  and  other  safety 
measures  mirror  those  required  by  the 
proposed  standard  (Exs.  6-3,  6-8,  and 
6-10] — that  offsetting  cost  savings  will 
soon  reverse  any  negative  economic 
impacts. 


Regulatory  Flexibility  Screening 
Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  as  amended  in  1996(5  U.S.C. 
601  et  seq.).  requires  regulatory  agencies 
to  determine  whether  regulatory  actions 
will  adversely  affect  small  entities.  The 
significance  of  any  economic  impact  is 
measured  by  the  effect  on  profits, 
market  share,  and  an  entity's  financial 
viability.  Pursuant  to  the  RFA,  OSHA 
has  assessed  the  small-business  impacts 
of  the  proposed  steel  erection  standard. 
On  the  basis  of  this  regulatory  flexibility 
screening  assessment  and  the 
underlying  data,  summarized  below. 
OSHA  has  preliminarily  determined 
that  the  proposed  standard  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Thus,  OSHA 
has  conducted  a  full  Initial  Regulatory 
Flexibility  Analysis,  as  required. 
OSHA's  Initial  Regulatory  Flexibility 
Analysis  follows  the  screening  analysis 
presented  in  this  section. 

The  Small  Business  Administration 
(SBA)  defines  small  entities,  or 
"concerns,"  in  terms  of  number  of 
employees  or  annual  receipts.  For 
employers  in  SIC  17,  small  concerns  are 
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0.06 
0.41 
4.55 


defined  by  SBA  as  those  with  $7.0 
million  or  less  in  annual  receipts.  OSHA 
has  determined  that  in  SIC  1791, 
Structural  Steel  Erection,  based  on  1996 
data  from  Dun  &  Bradstreet  (D&B)  and 
using  D&B's  estimate  of  the  dollar  value 
of  business  to  represent  annual  receipts, 
the  class  of  establishments  with  99  or 
fewer  employees  comes  closest  to  the 
class  of  firms  qualifying  as  small 
concerns  under  the  SBA  definition.  Not 
all  firms  in  this  class  would  have  annual 
receipts  of  less  than  $7.0  million; 
however,  OSHA  would  rather 
overestimate  the  number  of  small  firms 
than  try  to  extrapolate  the  number  of 
small  firms  from  the  limited  data 
available.  Establishments  with  fewer 
than  99  employees  represent  97.4 
percent  of  the  4,463  establishments  and 
employ  79.6  percent  of  the  51,108 
workers  in  SIC  1791,  according  to  Dun 
&  Bradstreet's  national  market  profile 
(D&B,  1996al. 

OSHA  projects  that  the  magnitude  of 
compliance  costs  for  most  safety 
measures  mandated  by  the  proposed 
standard  will  depend  on  the  size  of  an 
employer's  workforce.  For  requirements 
pertaining  to  fall  protection,  joist 
erection,  and  structural  assembly,  to 
name  a  few  provisions,  labor  and 
equipment  costs  will  vary  by  project 
size  and  duration.  For  the  requirements 
for  training,  costs  will  vary  by 
employment  size.  Thus,  in  some  cases, 
smaller  firms  erecting  smaller  structures 
will  incur  relatively  lower  compliance 
costs.  In  sum,  the  proposed  standard  is 
designed  to  minimize  requirements  that 


would  impose  significant  fixed  capital 
costs  and  give  larger  firms  a  competitive 
advantage  through  economies  of  scale. 

In  this  regulatory  flexibility  screening 
assessment,  OSHA  assessed  the  impacts 
of  compliance  costs  within  the  industry 
group  with  the  largest  concentration  of 
affected  employers  and  employees,  SIC 
1791,  Structural  Steel  Erection. 
According  to  data  from  the  Bureau  of 
Labor  Statistics,  of  the  approximately 
39,000  iron  workers  in  construction, 
20,210  are  employed  in  SIC  179. 
Miscellaneous  Special  Trade 
Contractors.  OSHA  believes  that  the 
great  majority  of  these  workers  are 
found  in  SIC  1791.  Structural  Steel 
Erection,  because  the  other  industries  in 
SIC  179  (glass  and  glazing,  excavation 
work,  wrecking  and  demolition, 
installation  and  erection  of  building 
equipment  (such  as  installing  elevators, 
revolving  doors  and  industrial 
machinery)  and  specialty  trade 
contractors  not  elsewhere  classified),  are 
unlikely  to  employ  significant  numbers 
of  iron  workers.  This  contention  is 
supported  by  the  fact  that  available  data 
on  iron  worker  deaths  (see  Table  III-2 
in  the  preliminary  economic  analysis 
[Ex.  11])  show  that  SIC  1791  accounted 
for  more  than  90  percent  of  iron  worker 
deaths  in  SIC  179  in  1992-93.  Total 
employment  for  all  trades  in  SIC  1791 
is  51,108  workers,  according  to  Dun  & 
Bradstreet.  BLS  and  D&B  data  indicate 
that  iron  workers  constitute  roughly  40 
percent  of  the  labor  force  in  SIC  1791, 
the  largest  concentration  of  iron  workers 
in  any  four-digit  group  where  iron 


workers  are  employed.  In  addition,  only 
firms  in  SIC  1791  earn  the  majority  of 
their  revenues  from  steel  erection. 
(According  to  the  definitions  used  in  the 
SIC  system,  firms  classified  in  all  other 
sectors  must  earn  a  minority  of  their 
total  revenues  from  their  steel  erection 
business.) 

Compared  with  all  other  industry 
groups  in  the  construction  industry, 
firms  in  SIC  1791  have  the  greatest 
number  of  iron  workers  per  firm  and  the 
highest  percentage  of  iron  workers 
relative  to  total  employment.  Since  the 
costs  of  compliance  are  approximately 
proportional  to  the  number  of  iron 
workers  in  a  given  firm,  establishments 
in  SIC  1791  will  experience  the  greatest 
economic  impact. 

To  assess  the  financial  impacts  of  the 
proposed  standard  on  small  firms  in  SIC 
1791.  OSHA  distributed  compliance 
costs  within  size  classes  according  to  an 
estimate  of  the  percent  of  revenue  (gross 
sales)  earned  by  establishments  within 
those  size  classes.  Applying  Dun  & 
Bradstreet  revenue  figures.  OSHA  has 
determined  that  costs  represent  less 
than  one  percent  (0.28  percent)  of 
revenues  for  firms  with  99  or  fewer 
employees,  so  that  under  the  extreme 
case  of  full -cost  pass-through  to 
consumers,  prices  would  rise  by  no 
more  than  one  percent  (see  Table  6. 
below).  Similarly,  for  the  very  smallest 
firms,  those  with  fewer  than  ten 
employees,  price  impacts  are  projected 
to  be  low:  0.28  percent. 
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Table  6.— Potential  Economic  Impacts  of  the  Proposed  Steel  Erection  Standard  on  Small  Firms  in  the 

Steel  Erection  Industry  Under  Worst-Case  Conditions 


Annual 
compliance 
costs  (a)  (S 

millions) 

Compliance 

cost  per  es- 

tatHishment 

(a) 

Dollar  value 
ol  business 
(b)  (S  mil- 
lions) 

Revenue  per  es- 
tablishment (b) 

Pre-tax  in- 
come (c)  (S 
millions) 

Pre-tax  in- 
come per 
establish- 
ment (c) 

Compliance 

costs  as  a 

percent  of 

revenue 

Compliance 

costs  as  a 

percent  of 

profit 

SIC  1791,  Stnjclural 
Steel  Erection  

SIC  1791.  1-99  Em- 
ployees   

SIC  1791.  1-9  Em- 
ployees   

$25.6 

17.6 

6.2 

$5,733.6 
4,038.6 
2.010.4 

S9,285.7 
6.369.2 
2.260.8 

$2,080,606.0 

1,465.541.8 

729.530.4 

$562.4 

395.8 

95.8 

$126,024.2 
91.074.8 
30.898.0 

0.28 
0.28 
0.28 

4.55 
4.43 
6.51 

(a)  Based  on  Table  5  of  this  summary  of  the  preliminary  economic  analysis  and  data  on  number  of  establishments  from  Dun  &  Bradstreet,  Na- 
tional Profile  of  Businesses,  1996.  Compliance  costs  for  size  groups  were  derived  by  applying  the  percentage  of  revenue  in  the  size  groups  to 
total  costs  for  all  of  SIC  1791. 

(b)  Based  on  data  from  Dun  &  Bradstreet.  National  Profile  of  Businesses.  1996.  . 

(c)  Based  on  data  from  Dun  &  Bradstreet.  National  Profile  of  Businesses.  1996;  Dun  &  Bradstreet,  Industry  Norms  and  Key  Business  Ratios. 
1995-96;  and  OSHA  profit  calculations. 

Source:  U.S.  Department  of  Labor.  OSHA.  Office  of  Regulatory  Analysis.  1998. 
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Under  the  alternate  scenario  of  full- 
cost  profit  absorption  (an  extremely 
unlikely  scenario)  among  steel  erection 
contractors  with  99  or  fewer  employees, 
profit  impacts  would  be  4.4  percent;  for 


firms  with  one  to  nine  employees,  profit 
impacts  would  be  6.5  percent.  Thus, 
costs  as  a  percentage  of  profits  and 
revenues  for  SIC  1791  are  lower  when 
a  small  entity  is  defined  to  include  all 
firms  within  the  SBA  size  standards 


(less  than  $7  million  in  revenue)  than 
for  small  entities  employing  fewer  than 
10  workers.  The  difference  in  these 
projected  profit  impacts  for  the  two 
smaller  size  categories  of  firms  reflects 
a  difference  in  the  1995-96  profit  rates 
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for  the  two  groups  (D&B.  1996bl  applied 
bv  OSHA  in  this  impacts  analvsis:  (1)  an 
average  3.6  percent  rate  of  net-profit- 
after-ta,x-to-net-sales  for  establishments 
with  fewer  than  ten  employees  (roughly 
defined  as  those  with  assets  of  less  than 
5250.000)  and  (2)  an  average  4.0  percent 
post-tax  profit/sales  ratio  for 
establishments  with  one  to  ninety-nine 
employees  (roughly  defined  as  those 
with  assets  of  S2.5().000  to  Si  million) 
(see  Chapter  V'l  in  the  preliminary 
economic  analysis  for  further 
explanation). 

OSHA  believes  that  most  small 
erectors  will,  along  with  the  rest  of  the 
industry,  receive  economic  benefits 
from  compliance  with  the  proposed  rule 
that  will  more  than  offset  these  direct 
cost  impacts.  As  noted  above,  employer 
representatives  on  the  committee 
commented  on  numerous  occasions  that 
the  measures  required  by  the  proposed 
standard  will,  in  fact,  improve 
profitabilitv  and  competitiveness  |Exs. 
6-3.  6-8,  and  6-10].  Therefore,  OSHA 
anticipates  that  most  small  entities  will 
experience  minimal  economic  impacts 
as  a  result  of  implementation  of  the 
proposed  standard  if  some  or  all 
compliance  costs  can  be  passed  forward 
to  final  consumers  and/or  cost  savings 
are  realized.  However.  OSHA  believes 
that,  when  compliance  costs  exc:eed  5 
percent  of  profits  in  an  industry  earning 
reasonable  profits,  the  standard's  impact 
mav  he  significant  in  the  context  of  the 
Regulatory  Flexibility  Act.  Thus.  OSHA 
has  conducted  a  full  Initial  Regulatory 
Flexibility  Analysis,  as  required  by  that 
act. 

Rfgulatory-  Flexibility  Analysis 

The  Regulatory  Flexibility  Act.  as 
amended  in  1996,  requires  that  an 
Initial  Regulatory  Flexibility  Analysis 
contain  the  following  eleiuents: 

( 1)  A  description  of  the  reasons  why 
action  by  the  agency  is  being 
considered; 

(2)  A  succinct  statement  of  the 
objectives  of,  and  legal  basis  for.  the 
proposed  rule; 

(3)  A  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  to  which  the  proposed 
rule  will  apply; 

(4)  A  description  of  the  projected 
reporting,  recordkeeping  and  other 
compliance  requirements  of  the 
proposed  rule,  including  an  estimate  of 
the  classes  of  small  entities  that  will  be 
subject  to  the  requirement  and  the  type 
of  professional  skills  necessary  for 
preparation  of  the  report  or  record; 

(5)  An  identification,  to  the  extent 
practicable,  of  all  relevant  Federal  rules 
that  may  duplicate,  overlap  or  conflict 
with  the  proposed  rule:  and 


(6)  A  description  of  any  significant 
alternatives  to  the  proposed  rule  that 
accomplish  the  stated  objectives  of 
applicable  statutes  and  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities. 

In  addition,  a  Regulatory  Flexibility 
.Analysis  must  contain  a  description  of 
any  significant  alternatives  to  the 
proposed  rule  that,  first,  accomplish  the 
stated  objectives  of  applicable  statutes 
(in  this  case  the  OSH  Act  and  the 
Regulatory-  Flexibility  Act)  and  that, 
second,  minimize  any  significant 
economic  impact  of  the  proposed  rule 
on  small  entities. 

Reasons  for  the  Proposed  Rule 

According  to  OSHA's  analysis  of 
accident  data  for  an  eleven-year  period 
(1984-1994).  319  iron  worker  fatalities 
involved  hazardous  conditions  that  are 
addressed  by  OSHA's  current  and 
proposed  steel  erection  standards.  Based 
on  a  review  of  BLS  injury  census  data 
for  the  period  1992-1993,  OSHA 
estimates  that  an  average  of  28  fatalities 
and  1,836  lost-workday  injuries 
annually  involve  circumstances  that 
would  be  addressed  by  provisions  in  the 
proposed  OSHA  steel  erection  standard. 
For  an  industry  with  an  estimated 
workforce  of  only  38,980  workers,  the.se 
fatality  and  injury  levels  clearly 
demonstrate  that  the  risk  confronting 
these  workers  is  significant.  Therefore, 
OSHA  has  developed  proposed 
regulatory  text  that  is  designed  to 
address  this  risk. 

Objectives  of  the  Proposed  Rule 

The  objective  of  this  proposal  is  to 
reduce  the  risk  of  occupational  exposure 
to  a  variety  of  hazards  on  steel  erection 
construction  worksites,  such  as  those 
involving  falls,  slips,  trips,  being  struck 
by  or  crushed  by  objects  or  loads,  and 
structural  collapses.  These  occupational 
hazards  will  be  reduced  by  this  proposal 
through  the  use  of  engineering  controls, 
work  practice  controls,  inspections  of 
worksite  conditions,  training. 
(;ommunication.  and  recordkeeping. 
Implementation  of  these  measures  has 
been  shown  to  minimize  or  eliminate 
occupational  exposure  to  these  hazards 
during  the  erection  of  steel  structures 
and  thus  to  reduce  the  risk  of  injury-  or 
death  among  iron  workers. 

Description  of  the  Number  of  Small 
Entities 

For  this  rulemaking,  OSHA  has 
identified  the  population  at  risk  of 
injury  in  the  construction  workforce  and 
the  industry  groups  where  steel  erection 
is  conducted,  but  cannot  give  a  precise 
estimate  of  the  number  of  small  entities 
to  which  the  proposed  rule  will  apply. 


In  SIC  1791.  Structural  Steel  Erection, 
where  the  majority  of  iron  workers  are 
employed,  there  are  roughly  4,346 
establishments  defined  as  small  by  the 
SBA,  i.e.,  these  entities  earn  less  than  S7 
million  in  annual  revenue.  If  all 
establishments  in  SIC  1791  were 
affected  by  the  proposed  standard,  then 
small  entities  would  comprise  97 
percent  of  all  affected  entities  using  the 
SBA  size  standard.  There  are  3,724  very 
small  establishments,  i.e.,  those 
employing  fewer  than  20  employees,  in 
SIC  1791;  these  very  small 
establishments  comprise  83  percent  of 
all  establishments  in  the  industry. 

OSHA  also  examined  the  impact  of 
the  proposed  standard  on  the  Fabricated 
Structural  Metal  Industry  (SIC  3441), 
which  produces  iron  and  steel  for 
structural  purposes  such  as  the 
construction  of  bridges  and  buildings. 
This  sector  would  need  to  bore  holes  in 
certain  joists — those  that  are  connected 
to  steel  structures  in  bays  spanning  40 
feet  or  more — to  enable  them  to  be 
bolted  rather  than  welded  (proposed 
section  1926.757).  OSHA's  impact 
analysis  assumes  that  this  sector  would 
bear  all  of  the  $13.9  million  in  annual 
costs  associated  with  the  provision  of 
the  proposed  standard  concerning  open 
web  joists.  In  fact,  because  of 
contractual  arrangements  among 
fabricators,  steel  erectors  and  building 
owners,  most  of  the  costs  of  this 
provision  would  be  transmitted  through 
steel  erectors  to  building  owners  and 
would  appear  in  the  bid  price  of  the 
project  or  would  be  incurred  as  onsite 
costs. 

For  purposes  of  this  analysis.  OSHA 
has  defined  small  firms  in  this  industry 
using  the  SBA  definition  of  small  firms: 
firms  with  fewer  than  500  employees. 
Department  of  Commerce  data  show 
that  there  were  2,356  small  firms  in  this 
sector  in  1993.  (Small  firms  represented 

97.5  percent  of  all  firms.)  Department  of 
Commerce  data  also  show  that  these 
small  firms  had  total  revenues  of  over 

56.6  billion,  almost  73  percent  of  all 
industry  revenues.  Dun  and  Bradstreet 
data  show  that  in  fiscal  year  1995.  the 
median  profits  for  firms  in  this  sector 
were  a  healthy  3.5  percent  of  .sales. 
Small  firms  were  assumed  to  bear  costs 
in  proportion  to  their  revenues.  Even  if 
all  of  the  costs  of  this  provision  of  the 
standard  are  borne  by  the  fabricated 
structural  metal  industry,  these  costs 
represent  only  0.15  percent  of  revenues 
and  4.3  percent  of  profits  for  small  firms 
in  this  sector.  Thus  the  costs  of  the 
standard  would  not  cause  a  significant 
impact  on  small  firms  in  this  sector. 

The  Steel  Joist  Institute  has  argued 
that  some  small  firms  may  lack  the 
equipment  to  prepare  joists  as  required 
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by  the  standard,  and  that  as  a  result 
such  firms  could  be  severely  impacted. 
However,  buildings  requiring  joists  in 
bays  spanning  40  feet  or  more  represent 
only  a  portion  of  the  total  market.  To  the 
extent  that  there  are  small  firms  lacking 
suitable  equipment,  such  firms  could 
still  produce  fabricated  steel  for  a 
variety  of  steel  erection  projects  and  for 
portions  of  other  projects.  As  a  result, 
OSHA  does  not  anticipate  a  significant 
impact,  if  any,  on  those  firms  that  lack 
the  proper  equipment  to  prepare  certain 
joists  for  bolting.  However,  OSHA 
solicits  comment  on  two  issues:  (1) 
whether  there  are  small  firms  lacking 
suitable  equipment  to  prepare  joists  in 
the  manner  prescribed  by  the  regulation; 
and  (2)  the  percentage  of  the  steel 
framing  market  that  requires  the  use  of 
joists  in  bays  spanning  40  feet  or  more. 

Description  of  the  Proposed  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

The  proposed  rule  would  require,  in 
the  following  sections  of  the  proposal, 
that  employers  establish  and  maintain 
records  for  the  use  of  engineering 
controls,  work  practices,  inspections, 
and  training: 

•  Site  layout,  site-specific  erection 
plan,  and  construction  sequence; 

•  Hoisting  and  rigging; 

•  Structural  steel  assembly; 

•  Open  web  steel  joists; 

•  Pre-engineered  metal  buildings;  and 

•  Training 

Most  steel  erection  employers  would 
be  affected  by  the  reporting  and 
recordkeeping  requirements  in  these 
sections,  with  the  exception  of  the 
requirements  pertaining  only  to  pre- 
engineered  buildings.  Of  an  estimated 
17,587  steel  erection  projects 
constructed  annually,  7,391  pre- 
engineered  metal  buildings  are  erected 
each  year. 

In  estimating  the  cost  of  establishing 
and  maintaining  the  records  for  each  of 
these  control  areas,  OSHA  used  the 
wage  rate  of  the  applicable  professional 
personnel.  To  give  two  examples:  (1)  for 
the  cost  of  certifying  crane  visual 
inspections,  OSHA  applied  the  wage 
rate  for  a  crane  operator;  and  (2)  for  the 
costs  of  documentation  of  alternative 
methods  for  joist  erection,  OSHA 
applied  the  wage  rates  of  a  project 
manager  and  a  structural  engineer.  All 
recordkeeping  requirements  included  in 
the  proposed  rule  could  be  performed 
by  the  existing  staff  in  any  of  the 
covered  industries.  A  detailed 
description  of  the  proposed 
requirements  appears  in  Chapter  11, 
INDUSTRY  PROFILE  and  Chapter  m. 
COSTS  OF  COMPLIANCE,  in  the 
preliminary  economic  analysis. 


Relevant  Federal  Rules 

OSHA  is  proposing  to  revise  the 
current  safety  standard  for  steel  erection 
that  has  been  in  place  with  little  change 
for  over  25  years.  OSHA  believes  that 
this  thorough  and  comprehensive 
revision  to  existing  subpart  R  will 
provide  greater  protection  and  eliminate 
ambiguity  and  confusion,  thereby 
improving  safety  in  this  important 
segment  of  the  construction  industn,'. 

At  present  there  are  no  other  federal 
workplace  rules  or  guidelines  that 
overlap  with  the  OSHA  steel  erection 
standard. 

Significant  Alternatives  Considered 

OSHA  is  confident  that  the  proposed 
steel  erection  standard  has  been  written 
in  such  a  way  as  to  minimize  impacts 
on  small  employers  while  still  ensuring 
significant  protection  for  affected 
employees.  Through  the  efforts  of  key 
stakeholders  participating  in  the 
negotiated  rulemaking,  the  proposed 
standard  features,  wherever  possible, 
performance  language  that  permits 
maximum  flexibility  for  achieving  safety 
outcomes.  For  example,  the  proposal 
provides  an  opportunity  to  those 
employers,  who  select  alternative  means 
and  methods  for  complying  with  certain 
sections  of  the  standard,  to  incorporate 
these  alternatives  into  a  site-specific 
erection  plan.  The  committee 
considered  small  contractors  when  it 
elected  not  to  recommend  that  OSHA 
propose  a  universal  requirement  for  a 
site-specific  erection  plan  for  all  steel 
erection  sites.  Instead,  the  proposal 
provides  guidelines  for  establishing  a 
site-specific  erection  plan  in  a  non- 
mandatory  appendix  to  assist  employers 
who  choose  to  develop  such  a  plan,  as 
recommended  by  the  committee. 

Other  areas  of  the  proposed  standard 
that  are  particularly  responsive  to  the 
concerns  of  small  contractors  include 
rules  for  the  safe  use  of  cranes  and  other 
lifting  equipment  and  the  proper 
assembly  of  metal  buildings  other  than 
those  constructed  of  heavy  structural 
steel.  In  light  of  the  number  of  small 
steel  erectors  potentially  affected  by  the 
hoisting  and  rigging  section  of  the 
proposed  standard,  OSHA  has 
attempted  to  minimize  the  burden  of  the 
pre-shift  visual  crane  inspections  by 
having  the  inspection  checklist  apply 
only  to  the  most  essential  safety 
elements,  as  recommended  by  SENRAC. 
Additionally,  since  there  are  a  large 
number  of  small  builders  who  erect  pre- 
engineered  metal  structures  exclusively, 
OSHA  determined  that  a  separate 
section  in  the  proposal  dedicated  to  this 
type  of  steel  erection  would  ease 
compliance  for  small  erectors. 


The  Regulatory  Flexibility  Act 
emphasizes  the  importance  of 
performance-based  standards  for  small 
businesses.  OSHA  considers  the 
proposed  standard  to  be  highly 
performance  oriented  and  believes  that 
smaller  contractors  will  benefit 
especially  from  that  orientation.  For 
example,  in  proposed  §  1926.760.  Fall 
Protection,  employers  are  required  to 
protect  certain  employees  exposed  to 
fall  distances  of  15  feet  or  greater. 
Paragraph  (a)(2)  of  §  1926.760  lists  the 
types  of  general  safety  systems — e.g.. 
guardrail  systems,  safety  net  systems,  or 
personal  fall  arrest  systems — that  must 
be  used  by  employers  to  provide  fall 
protection  to  their  employees.  However, 
the  proposed  standard  does  not  mandate 
particular  engineering  solutions  by 
structure  type,  site  location,  crew  size, 
or  other  criteria.  Employers  are  free  to 
select  any  one  system  or  combination  of 
systems  that  is  most  compatible  with 
company  practice  and  employee 
protection  so  long  as  the  performance 
measure — fall  protection  at  15  feet — is 
achieved.  OSHA  welcomes  comment  on 
other  ways  that  the  standard  can  be 
made  more  performance  oriented. 

As  another  example  of  OSHA's 
sensitivity  to  the  potential  impacts  on 
small  businesses,  the  proposal 
minimizes  paperwork  burden  where 
training,  notifications,  and  other  forms 
of  communication  are  required,  as 
recommended  by  SENRAC.  Regarding 
training  provisions,  general  instruction 
in  fall  hazards  is  mandated  for  all 
employees  exposed  to  that  risk,  but  the 
scope  of  additional  special  trainmg  is 
limited  to  three  particularly  hazardous 
activities:  multiple  lift  rigging, 
connecting,  and  decking.  Employers  are 
to  ensure  that  the  training  is  provided 
but  do  not  have  to  document  or  certify 
the  program.  Other  requirements  where 
communication  will  be  necessary  . 
including  those  involving  field  curing  of 
concrete  footings  and  modification  of 
anchor  bolts,  were  written  in  such  a  way 
as  to  limit  the  notifications  to  cover  only 
the  most  essential  information. 
Supplementary  explanatory  materials, 
presented  in  appendices  to  the  proposed 
standard,  are  intended  to  assist 
employers  in  complying  with  the  rule 
and  otherwise  providing  a  safer 
workplace. 

Another  approach  recommended  by 
the  Regulatory  Flexibility  Act  is 
compliance  date  phase-ins  for  small 
businesses.  Throughout  their 
deliberations,  SENRAC  recognized  the 
importance  of  effective  outreach  to  the 
steel  erection  community  prior  to  and 
following  promulgation  of  the  proposed 
standard.  In  fact,  as  stated  recently  by  a 
committee  member,  many  employers  in 
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the  industry  are  aware  of.  and  have 
already  begun  to  align  their  safety 
programs  with,  the  proposed  revisions 
to  subpart  R  (Ex.  9-156).  At  present,  the 
proposed  standard  contains  no  dates  for 
implementation.  Barring  evidence  in  the 
record  that  would  compel  the  Agency  to 
delay  the  compliance  dates.  OSHA 
anticipates  that  the  final  standard  will 
become  effective  for  all  employers 
within  a  few  months  after  it  is 
published.  At  this  time,  OSHA  believes 
that  any  compliance  extensions  for 
affected  employers,  including  small 
employers,  would  only  marginally  ease 
the  economic  burden,  given  the  progress 
in  occupational  safety  already  underway 
throughout  industry  and  the  non- 
capital-intensive nature  of  the  rule,  and 
would  delay  unnecessarily  the 
protection  of  workers  who  would 
otherwise  benefit  from  compliance  with 
the  proposed  rule.  OSHA  welcomes 
comment  on  the  appropriateness  of 
compliance  phase-in  dates  for  the 
proposed  standard. 

In  sum,  throughout  the  pre-proposal 
process  of  negotiated  rulemaking  for 
OSHA's  steel  erection  standard,  the 
needs  and  concerns  of  small  employers 
have  been  considered  and  addressed  on 
a  regular  basis.  After  considering  a 
number  of  alternatives  as  candidates  for 
the  requirements  in  the  proposed  rule 
and  adopting  those  that  were  consistent 
with  the  mandate  imposed  by  the  OSH 
Act,  OSHA  has  developed  a  proposed 
rule  that  will  minimize  the  burden  on 
small  employers,  while  maintaining  the 
necessary  level  of  worker  protection. 

Non-Regulatory  Alternatives 

The  primary  objective  of  this 
proposed  standard  is  to  minimize  the 
number  of  construction  worker  injuries 
and  fatalities.  To  develop  this  proposed 
steel  erection  standard.  OSHA 
employed  negotiated  rulemaking  using 
an  advisory'  committee  composed  of 
representatives  from  the  construction 
industry  (both  labor  and  management 
and  both  small  and  larger  firms),  the 
insurance  industry,  the  engineering 
field,  and  Federal  and  State  government 
regulatory  and  research  agencies.  OSHA 
examined  a  number  of  non-regulatory 
approaches  to  enhancing  workplace 
safety,  including  the  operation  of  the 
classical  free  market,  the  tort  liability 
insurance  system  and  the  workers' 
compensation  insurance  system. 

OSHA  believes  that  these  social  and 
economic  alternatives  to  a  Federal 
workplace  regulation  fail  to  adequately 
protect  workers  from  the  hazards 
associated  with  structural  steel  erection 
in  the  construction  industry.  The 
private  market  offers  economic  signals 
that  could  have  the  potential  to  direct 


workers  toward  desirable  combinations 
of  risk  and  reward,  but  market 
imperfections  and  institutional  rigidities 
prevent  workplaces  from  achieving  the 
most  optimal  safety  outcomes,  creating 
inefficient,  inadequately  compensated 
risks  for  workers.  Tort  liability  laws  and 
workers'  compensation  provide  some 
protection,  but  fall  far  short  of  fully 
compensating  injured  employees  for  the 
loss  of  wages,  the  medical  costs,  and  the 
legal  and  other  costs  resulting  from 
workplace  accidents.  Furthermore,  these 
approaches  are  inherently  reactive, 
rather  than  proactive,  and  largely  fail  to 
introduce  progressive  safety  programs  at 
all  levels  of  industry.  Therefore,  OSHA 
believes  that  this  proposed  revision  to 
the  steel  erection  standard  provides  the 
necessary  remedy. 

VIII.  Environmental  Assessment 

The  proposed  standard  has  been 
reviewed  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq.].  the 
regulations  of  the  Council  on 
Environmental  Quality  (CEQ)  (40  CFR 
Part  1500),  and  DOL  NEPA  Procedures 
(29  CFR  Part  11).  The  provisions  of  the 
standard  focus  on  the  reduction  and 
avoidance  of  accidents  occurring  during 
structural  steel  erection.  Consequently, 
no  major  negative  impact  is  foreseen  on 
air,  water  or  soil  quality,  plant  or  animal 
life,  the  use  of  land  or  other  aspects  of 
the  environment. 

IX.  Federalism 

This  proposed  Rule  has  been 
reviewed  in  accordance  with  Executive 
Order  12612  (52  FR  41685,  October  30, 
1987)  regarding  Federalism.  The  Order 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  state 
pohcy  options,  consult  with  States  prior 
to  taking  any  actions  that  would  restrict 
State  policy  options,  and  take  such 
actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
State  law  only  if  there  is  a  clear 
Congressional  intent  for  the  agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Act,  expresses 
Congress'  clecir  intent  to  preempt  state 
laws  relating  to  issues  on  which  Federal 
OSHA  has  promulgated  occupational 
safety  and  health  standards.  Under  the 
OSH  Act,  a  State  can  avoid  preemption 
only  if  it  submits,  and  obtains  Federal 
approval  of,  a  plan  for  the  development 
of  such  standards  and  their 
enforcement.  Occupational  safety  and 
health  standards  developed  by  such 
State  Plan  States  must,  among  other 


things,  be  at  least  as  effective  in 
providing  safe  and  healthful 
employment  and  places  of  employment 
as  the  Federal  standards.  Where  such 
standards  are  applicable  to  products 
distributed  or  used  in  interstate 
commerce,  they  may  not  unduly  burden 
commerce  or  must  be  justified  by 
compelling  local  conditions  (see  Sect. 
18(c)(2)). 

The  Federal  standard  on  steel  erection 
addresses  hazards  which  are  not  unique 
to  any  one  state  or  region  of  the  country. 
Nonetheless,  states  with  occupational 
safety  and  health  plans  approved  under 
Section  18  of  the  OSH  Act  can  develop 
their  own  State  standards  to  deal  with 
any  special  problems  which  might  be 
encountered  in  a  particular  state. 
Moreover,  because  this  standard  is 
written  in  general,  performance-oriented 
terms,  there  is  considerable  flexibility 
for  State  plans  to  require,  and  for 
employers  to  use,  methods  of 
compliance  which  are  appropriate  to  the 
working  conditions  covered  by  the 
standard. 

In  brief,  this  proposed  rule  addresses 
a  clear  national  problem  related  to 
occupational  safety  and  health  hazards 
of  steel  erection  in  the  construction 
industry.  Those  States  which  have 
elected  to  participate  under  Section  18 
of  the  OSH  Act  will  not  be  preempted 
by  this  standard  and  will  be  able  to 
address  any  special  conditions  within 
the  framework  of  the  Federal  Act  while 
ensuring  that  the  State  standards  are  at 
least  as  effective  as  that  standard.  State 
comments  are  invited  on  this  proposal 
and  will  be  fully  considered  prior  to 
promulgation  of  a  final  rule. 

X.  Unfunded  Mandates 

For  the  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  as  well 
as  Executive  Order  12875,  this  rule  does 
not  include  any  Federal  mandate  that 
may  result  in  increased  expenditures  by 
State,  local,  and  tribal  governments,  or 
increased  expenditures  by  the  private 
sector  of  more  than  $100  million  in  any 
year. 

XI.  OMB  Review  Under  the  Paperwork 
Reduction  Act 

This  proposed  rule  contains 
collections  of  information  as  defined  in 
OMB's  regulations  at  60  FR  44978 
(August  29,  1995)  in  §  1926.752(a)(1). 
§  1926.752(a)(2),  §  1926.753{a)(l)(iv), 
§  1926.753(a)(5),  §  1926.753(c)(2), 
§  1926.754(c)(3),  §  1926.757(a)(3). 
§  1926.757(a)(ll),  §  1926.757(e)(4)(i), 
§  1926.758(g),  and  §  1926.761. 

The  paperwork  estimates  contained  in 
this  section  are  based  on  OSHA's 
preliminary  economic  analysis  (PEA).  A 
more  detailed  discussion  of  project  and 
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time  estimates  can  be  found  in  Chapter 
V.  Costs  of  CompHance,  of  OSHA's  PEA 
(Ex.  11). 

Under  the  Paperwork  Reduction  Act 
of  1995,  agencies  are  required  to  seek 
OMB  approval  for  all  collections  of 
information.  As  a  part  of  the  approval 
process,  agencies  are  required  to  solicit 
comment  from  affected  parties  with 
regard  to  the  collection  of  information, 
including  the  financial  and  time 
burdens  estimated  by  the  agencies  for 
the  collection  of  information.  OSHA 
believes  it  is  necessary  for  employers  to 
prepare  certifications  and  or  obtain 
required  information  for  the  above- 
mentioned  requirements. 

Proposed  §  1926.752(a)(1)  requires 
that  the  controlling  contractor  provide 
the  steel  erector  with  written 
notification  that  the  concrete  in  the 
footings,  piers  and  walls  or  the  mortar 
in  the  masonry  piers  and  walls  has 
attained,  on  the  basis  of  an  appropriate 
ASTM  standard  test  method  of  field 
cured  samples,  either  75  percent  of  the 
intended  minimum  compressive  design 
strength  or  sufficient  strength  to  support 
loads  imposed  during  steel  erection. 
OSHA  believes  it  is  necessary  for 
employers  to  provide  the  written 
verification  that  the  concrete  in  footings, 
piers  and  walls  or  the  mortar  in 
masonry  piers  has  cured  properly  prior 
to  beginning  steel  erection  activities.  To 
comply  with  this  requirement,  the 
controlling  contractor  must  provide  the 
steel  erector  with  documentation  to  this 
effect.  Since  the  concrete  supports  the 
steel  structure,  the  steel  erector  must  be 
assured  that  the  concrete  is  adequate  to 
support  the  structure  to  prevent  the 
possibility  of  collapse  from  erecting 
steel  on  improperly  cured  concrete. 
OSHA  estimates  that  12,311  projects 
will  require  these  tests  to  be  performed. 
The  number  of  tests  will  var>'  depending 
on  the  size  of  the  project.  The  average 
is  estimated  to  be  three  tests  per  project, 
and  the  time  for  the  notification  to  be 
transferred  is  estimated  at  five  minutes. 
The  tests  are  already  required  to  be 
performed  in  accordance  with  the 
American  Concrete  Institute  (ACI) 
building  code  and  OSHA's  Concrete 
standard  (subpart  Q),  and  it  is  usual  and 
customary  that  the  testing  facility 
provide  a  written  certification  to  the 
controlling  contractor.  Therefore,  the 
only  burden  taken  is  the  transfer  of  the 
information  from  the  controlling 
contractor  to  the  steel  erector.  The  total 
estimated  annual  respondent  burden  for 
steel  erection  worksites  is  $92,716  and 
3,078  burden  hours. 

Proposed  §  1926.752(a)(2)  requires 
that  the  controlling  contractor  provide 
the  steel  erector  with  written 
notification  that  any  repairs. 


replacements  and  modifications  to 
anchor  bolts  have  been  conducted  in 
accordance  with  §  1926.755(b).  As 
explained  in  the  discussion  for  this 
proposed  paragraph,  without 
notification  from  the  controlling 
contractor,  the  steel  erector  may  not 
know  that  an  anchor  bolt  has  been 
damaged  and  subsequently  repaired. 
Improper  repair  has  in  the  past  caused 
columns  to  collapse.  This  notification  is 
intended  to  prevent  those  collapses. 
OSHA  estimates  that  5.862  projects  have 
anchor  bolts  that  need  repair. 
Approximately  half  of  those  projects  are 
not  currently  getting  the  approval  of  the 
structural  engineer  of  record.  For  the 
projects  that  are  already  getting  the 
engineer's  approval,  it  is  estimated  that 
it  will  take  the  engineer  five  minutes  to 
transfer  a  piece  of  paper  to  the 
controlling  contractor.  For  the  projects 
that  are  not  currently  obtaining  engineer 
approval,  it  is  estimated  that  the 
approval  time  for  repairs  to  anchor  bolts 
will  take  an  average  of  three  hours  for 
the  whole  process.  The  total  estimated 
annual  respondent  burden  for  steel 
erection  worksites  is  $459,891  and  9,458 
burden  hours. 

Proposed  §  1926.753(a)(l)(iv)  requires 
that  the  employer  obtain  and/or  prepare 
a  certification  record  of  the  pre-shift 
inspection  required  by  paragraph 
§  1926.753(a)(l)(i),  which  includes  the 
date  the  crane  items  were  inspected;  the 
signature  of  the  person  who  inspected 
the  crane  items;  and  a  serial  number,  or 
other  identifier,  for  the  crane  inspected. 
OSHA  believes  it  is  necessary  for  the 
employer  to  obtain  and/or  prepare  the 
certification  record  required  to  verify 
that  each  crane  operator  has  inspected 
the  crane  and  determined  that  it  is  in 
the  proper  working  condition  to  perform 
his/her  duties  safely.  This  requirement 
can  be  complied  with  by  the  simple  use 
of  a  crane  operator's  log  book.  OSHA 
estimates  that  17,586  projects  will 
require  the  use  of  a  crane  (the  number 
of  projects  differs  from  the  total  number 
of  steel  erection  projects  due  to 
rounding  calculations;  see  Ex.  11).  Each 
inspection  is  estimated  to  take  ten 
minutes.  The  length  of  each  project 
varies  and  one  shift  is  estimated  per 
day.  The  total  estimated  annual 
respondent  burden  for  steel  erection 
worksites  is  $2,336,390  and  56,848 
burden  hours. 

Proposed  §  1926.753(a)(5)  prohibits 
safety  latches  on  hooks  from  being 
deactivated  or  made  inoperable  except 
as  determined  by  a  qualified  rigger 
during  hoisting  and  placing  of  purlins 
and  single  joists  or  as  included  in  a  site- 
specific  erection  plan.  In  the  situation 
where  an  employer  elects  to  deactivate 
a  safety  latch  and  create  a  potential 


safety  hazard,  the  employer  must 
receive  approval  from  a  qualified  rigger 
or  include  a  means  for  safely  performing 
the  activity  in  a  site-specific  erection 
plan.  OSHA  estimates  that  7.391 
projects  will  contain  joist  erection 
operations.  Assuming  that  all  of  the 
employers  will  seek  such  an  exemption 
and  will  elect  to  use  a  site-specific 
erection  plan,  it  is  estimated  to  take  five 
minutes  to  document  a  means  of 
performing  the  alternative  method  of 
erection  and  it  will  occur  an  average  of 
ten  times  per  project.  The  total 
estimated  annual  respondent  burden  for 
steel  erection  worksites  is  $299,489  and 
6.159  burden  hours. 

Proposed  §  1926.753(c)(2)  requires 
that  components  of  a  multiple  lift 
rigging  assembly  be  specifically 
designed  and  assembled  with  a  certified 
capacity  for  total  assembly  and  for  each 
individual  attachment  point  and  that 
the  certification  must  be  based  on  the 
manufacturer's  specifications  with  a  5  to 
1  safety  factor  for  all  components. 
OSHA  believes  it  is  necessar>'  for 
employers  to  prepare  this  certification 
since  muhiple  lifts  are  highly 
specialized  operations  and  improperly 
designed  assemblies  could  result  in 
multiple  steel  members  free  falling. 
Special  precautions  must  be  taken  when 
performing  multiple  lifts.  Preparing  this 
certification  is  essential  to  a  safe 
multiple  lift.  OSHA  estimates  that 
employers  will  elect  to  perform  multiple 
lifts  on  approximately  1.870  projects. 
The  number  of  pieces  of  lifting 
equipment  varies  based  on  the  project 
size.  Assuming  an  average  of  two  pieces 
of  lifting  equipment  per  project,  one 
certificate  per  lifting  assembly,  and  five 
minutes  to  prepare  the  certificate  ba.sed 
on  information  already  available  from 
the  manufacturers  specifications,  the 
total  estimated  annual  respondent 
burden  for  steel  erection  worksites  is 
$17,422  and  312  burden  hours. 

Proposed  §  1926.754(c)(3)  prohibits 
workers  from  walking  the  top  surface  of 
any  structural  steel  member  which  has 
been  finish-coated  with  paint  or  similar 
material  unless  documentation  or 
certification  is  provided  that  the  finish 
paint  or  coating  has  not  decreased  the 
coefficient  of  friction  (COF).  The 
documentation  or  certification  must  be 
available  at  the  site  and  to  the  steel 
erector.  As  explained  in  the  summar\' 
and  explanation  section,  coated  steel 
can  be  an  extremely  dangerous  hazard 
to  steel  erectors.  OSHA  believes  it  is 
necessary  for  the  documentation  to  be 
prepared  to  assure  the  steel  erector  that 
the  surface  the  employees  are  walking 
on  is  not  any  more  slippery  than 
uncoated  steel.  Without  this 
documentation,  slips  and  falls  will 
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continue  to  occur  due  to  slippery  coated 
surfaces.  OSHA  estimates  that  17,587 
projects  will  have  coated  or  painted 
steel  and  that  only  one  certification 
need  be  prepared  for  all  of  the  surfaces 
coated  with  the  particular  coating  being 
used  on  each  project.  Assuming  that  it 
will  take  the  manufacturer  five  minutes 
to  prepare  the  documentation  and  the 
employer  five  minutes  to  transfer  the 
information  to  the  steel  erector,  the  total 
estimated  annual  respondent  burden  for 
steel  erection  worksites  is  S132.086  and 
2,932  burden  hours. 

Proposed  §  1926.757(a)(3)  requires 
that,  when  steel  joists  at  columns  span 
more  than  60  feet  (18.3  m),  the  joists 
shall  be  set  in  tandem  with  all  bridging 
installed  unless  an  alternative  method 
of  erection,  which  provides  stability  to 
the  steel  joist,  is  designed  bv  a  qualified 
person  and  is  included  in  a  site-specific 
erection  plan.  OSHA  believes  that  a  site- 
specific  erection  plan  is  necessary 
because  the  employer  is  choosing  an 
alternative  erection  method  to  the  one 
required  in  the  standard.  It  is  necessary 
to  document  the  alternative  method  to 
ensure  that  it  provides  equivalent  safety 
to  the  method  specified  in  the  standard. 
OSHA  estimates  that  7,391  projects  will 
contain  joist  erection.  Approximately  5 
percent  of  the  joists  used  span  more 
than  60  feet.  It  is  estimated  that  it  will 
take  the  employer  five  minutes  to 
include  a  description  of  the  alternative 
erection  method  in  the  site-specific 
erection  plan  for  all  occurrences  on  the 
project.  The  total  estimated  annual 
respondent  burden  for  steel  erection 
worksites  is  Si, 497  and  31  burden 
hours. 

Proposed  §  1926.757(a)(ll)  prohibits 
modifications  from  being  made  to  steel 
joists  that  affect  the  strength  of  the  joist 
without  approval  of  the  project 
structural  engineer  of  record,  OSHA 
believes  it  is  necessary  for  this  approval 
to  be  obtained  from  the  engineer  since 
any  deviation  from  the  initial  design  of 
the  joist  could  alter  the  performance  of 
the  joist  and  ultimately  affect  the 
strength  of  the  joist.  Committee 
members  stated  that  the  approval  could 
simply  be  a  phone  call  to  the  engineer 
to  evaluate  the  effect  of  the 
modification.  OSHA  estimates  that 
7,391  projects  will  include  joist 
erection.  A  modification  to  a  joist  is 
only  expected  to  occur  about  5  percent 
of  the  time.  It  is  usual  and  customary 
that  any  modifications  be  approved  by 
the  project  structural  engineer  of  record, 
therefore,  the  only  burden  taken  is  for 
the  transfer  of  information.  When  a 
modification  occurs,  the  engineer  would 
review  the  modification  once,  and  it 
would  take  five  minutes  for  the  transfer 
of  information.  The  total  estimated 


annual  respondent  burden  for  steel 
erection  worksites  is  $928  and  31 
burden  hours. 

Proposed  §  1926.757(e)(4)(i)  prohibits 
placing  a  bundle  of  decking  on  fewer 
than  three  steel  joists  unless  the 
employer  has  determined  from  a 
qualified  person  and  documented  in  a 
site-specific  erection  plan  that  the 
structure  or  portion  of  the  structure  is 
capable  of  supporting  the  load.  OSHA 
believes  it  is  necessary  for  employers  to 
provide  this  documentation  in  a  site- 
specific  erection  plan  since  it  is  the 
employer  who  has  elected  to  deviate 
from  the  standard  requirement.  Landing 
decking  bundles  on  joists  has  been 
determined  by  the  Committee  to  be  a 
dangerous  activity.  If  an  employer  elects 
to  perform  ihis  activity  in  a  manner 
other  than  that  described  in  the 
standard,  it  is  essential  that  there  be 
documentation  that  the  alternative 
means  is  as  safe  as  the  requirement  in 
the  standard.  This  documentation 
would  simply  be  an  entry  in  the  site- 
specific  erection  plan  to  describe  the 
procedure  to  be  used  as  approved  by  a 
qualified  person.  OSHA  estimates  that 
7,391  projects  will  include  joist 
erection.  It  is  anticipated  that  only  2 
percent  of  employers  will  elect  to 
deviate  from  the  standard.  Only  in  very 
rare  instances  would  an  employer  elect 
not  to  place  deck  bundles  over  at  least 
three  joists.  For  those  who  choose 
another  means,  it  is  expected  that  it  will 
take  an  employer  five  minutes  to 
describe  the  procedure  in  the  site- 
specific  erection  plan  covering  all 
occurrences  on  the  project.  The  total 
estimated  annual  respondent  burden  for 
steel  erection  worksites  is  $599  and  12 
burden  hours. 

Proposed  §  1926.758(g)  prohibits 
purlins  and  girts  from  being  used  as  an 
anchorage  point  for  a  fall  arrest  system 
unless  written  direction  is  obtained 
from  a  qualified  person.  OSHA  believes 
that  it  is  necessary  to  require  written 
notification  to  verify  that  these 
lightweight  members  are  capable  of 
supporting  the  forces  of  a  fall  arrest 
system.  Tying-off  to  purlins  or  girts  can 
be  extremely  dangerous  if  the  employer 
and  employees  do  not  know  that  these 
members  have  adequate  strength  for  that 
use.  OSHA  estimates  that  7,391  steel 
erection  jobs  will  contain  purlin  and  girt 
erection  and  approximately  10  percent 
of  employers  will  elect  to  use  the 
members  as  anchorage  points  for  a  fall 
arrest  system.  One  written  record  can  be 
obtained  for  the  entire  job  and  it  is 
estimated  that  it  will  take  an  employer 
30  minutes  to  prepare  the  written 
approval.  The  total  estimated  annual 
respondent  burden  for  steel  erection 


worksites  is  $11,133  and  370  burden 
hours. 

Proposed  §  1926.761  requires  the 
employer  to  provide  training  for 
employees  exposed  to  fall  hazards,  to 
those  who  will  be  engaged  in  multiple 
lift  activities,  to  those  who  will  work  in 
controlled  decking  zones  and  to  workers 
performing  "connecting"  activities. 
Information  currently  available  to 
OSHA  indicates  that  many  workers  are 
already  receiving  training  in  the  above 
mentioned  activities  either  to  comply 
with  other  requirements  in  the 
construction  standards  or  as  a  normal 
business  practice.  It  should  be  noted 
that  employers  would  have  to  instruct 
employees  on  the  safe  way  to  rig 
materials  for  multiple  lifts  and  to 
"connect"  as  a  normal  business  activity 
to  accomplish  the  work  of  erecting  the 
structure.  Nearly  all  workers  covered  by 
the  proposed  rule  are  now  using  some 
fall  protection  measure,  either  while 
connecting,  while  working  in  decking 
operations  or  performing  other  tasks. 
OSHA  estimates  that  it  will  take  30 
minutes  for  an  instructor  to  prepare  for 
each  training  session  and  60  minutes  to 
communicate  (or  deliver)  information  to 
workers  as  required  by  the  proposed 
standard.  OSHA  estimates  the  38,980 
employees  will  be  trained  in  groups  of 
7  resulting  in  5569  initial  training 
sessions.  To  account  for  turnover, 
OSHA  estimates  13%  of  the  workforce 
(5067  employees)  will  receive  turnover 
training  annually  thereafter  and  2%  of 
the  workforce  (780  employees)  will 
need  remedial  training  annually.  These 
employees  will  also  be  instructed  in 
groups  of  7  and  the  preparatory  time 
and  delivery  time  remain  the  same. 
There  are  no  records  or  other  record 
keeping  activities  associated  with  this 
collection  of  information.  The  total 
estimated  first  year  respondent  burden 
for  training  is  $536,975  and  9606 
burden  hours.  For  the  second  and 
subsequent  years,  only  turnover  and 
remedial  training  will  be  taken  as  a 
burden.  Therefore,  the  total  estimated 
respondent  burden  for  the  second  and 
subsequent  years  is  reduced  to  $70,043 
and  1253  hours. 

The  total  estimated  annual 
respondent  burden  for  all  of  the 
information  collection  requirements  in 
this  proposal  for  steel  erection  worksites 
is  $3,889,127  and  88.834  burden  hours. 
OSHA  believes  that  compliance  with 
all  of  these  requirements  will  help  to 
reduce  the  number  of  fatalities  and 
injuries  in  steel  erection  work. 

OSHA  requests  comment  ftom  the 
public  on  all  aspects  of  this  collection 
of  information.  Specifically,  OSHA 
requests  comment  on  whether  each 
proposed  collection  of  information: 
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•  Ensures  that  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

•  Estimates  accurately  the  projected 
burden  including  the  validity  of  the 
methodology  and  assumptions  used 
accurately; 

•  Enhances  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimizes  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Comments  on  the  collections  of 
information  for  the  proposed  provisions 
should  be  sent  to  the  OMB  Desk  Officer 
forOSHA  at  Room  10235,  726  Jackson 
Place,  N.VV.,  Washington.  D.C.  20503. 
Commenters  are  encouraged  to  send  a 
copy  of  their  comments  on  the 
collection  of  information  to  OSHA  along 
with  their  other  comments.  The 
supporting  statements  for  the  collection 
of  information  requirements  are 
available  in  both  OSHA  and  OMB 
Docket  Offices. 

The  proposed  collections  of 
information  have  been  submitted  to 
OMB  for  review  under  44  U.S.C. 
§  3507(d)  of  the  Paperwork  Reduction 
Act  of  1995.  OMB  is  currently  reviewing 
these  OSHA  proposed  collections  of 
information  to  determine  their 
consistency  with  the  Act.  At  this  time 
OMB  has  not  approved  these  collections 
of  information. 

XII.  State  Flan  Standards 

The  25  States  and  territories  with 
their  own  OSHA  approved  occupational 
safety  and  health  plans  must  adopt  a 
comparable  standard  within  si.x  months 
of  the  publication  date  of  a  final 
standard.  These  25  states  and  territories 
are:  Alaska,  Arizona,  California, 
Connecticut  (for  state  and  local 
government  employees  only),  Hawaii. 
Indiana,  Iowa,  Kentucky,  Maryland. 
Michigan,  Minnesota,  Nevada,  New 
Mexico,  New  York  (for  state  and  local 
government  employees  only),  North 
Carolina,  Oregon,  Puerto  Rico,  South 
Carolina,  Tennessee,  Utah,  Vermont, 
Virginia,  Virgin  Islands.  Washington, 
and  Wyoming.  Until  such  time  as  a  state 
standard  is  promulgated.  Federal  OSHA 
will  provide  interim  enforcement 
assistance,  as  appropriate,  in  these 
states. 


XIII.  Public  Participation 

Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  with  respect  to  this  proposal. 
These  comments  must  be  postmarked  or 
e-mailed  by  November  12,  1998. 
Comments  are  to  be  submitted  in 
quadruplicate  or  1  original  (hardcopv) 
and  1  disk  (5^/4  or  3V2)  in  WP  5.0,  5.i. 
6.0,  6.1,  8.0  or  ASCII  to:  the  Docket 
Officer.  Docket  S-775.  U.S.  Department 
of  Labor,  Occupational  Safety  and 
Health  Administration.  Room  N2625. 
200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210,  (202)  219- 
7894.  Written  comments  of  10  pages  or 
less  may  be  transmitted  by  facsimile 
(fax)  to  the  Docket  Office  at  (202)  219- 
5046.  provided  an  original  and  three  (3) 
copies  are  sent  to  the  Docket  Office 
thereafter.  Comments  mav  be  submitted 
electronically  by  e-mail  to 
steelerection@osha-no.osha.gov.  If  the  e- 
mail  contains  attached  electronic  files. 
the  files  must  be  in  WordPerfect  5.0.  5.1. 
6.0,  6.1.  8.0  or  ASCII.  When  submitting 
a  comment  by  e-mail,  please  include 
your  name  and  address. 

Any  information  not  contained  on 
disk  or  in  the  e-mail  (e.g..  studies, 
articles)  must  be  submitted  in 
quadruplicate.  Written  submissions 
must  clearly  identify  the  issues  or 
specific  provisions  of  the  proposal 
which  are  addressed  and  the  position 
taken  with  respect  to  each  issue  or 
provision.  The  data,  views  and 
arguments  that  are  submitted  will  be 
available  for  public  inspection  and 
copying  at  the  above  address.  All  timelv 
submissions  received  will  be  made  a 
part  of  the  record  of  this  proceeding. 
The  preliminary  economic  analysis  and 
the  exhibits  cited  in  this  document  will 
be  available  for  public  inspection  and 
copying  at  the  above  address,  OSH.-\ 
invites  comments  concerning  the 
c;onclusions  reached  in  the  preliniinar\ 
ec:onomic  analysis. 

Public  Hearing 

OSHA  will  hold  an  informal  public 
hearing  to  begin  at  10:00  a.m.  on 
December  1.  1998.  The  hearing  will  be 
held  in  the  Auditorium  of  the  Frances 
Perkins  Building.  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  N.W.. 
Washington,  D.C,  20210. 

Notice  of  Intention  To  Appear  at  the 
Informal  Hearing 

Pursuant  to  section  6(b)(3)  of  the 
Occupational  Safety  and  Health  Act. 
OSHA  will  provide  interested  persons 
with  an  opportunity  to  submit  oral 
testimony  concerning  the  issues  raised 
by  the  proposed  standard,  including 


economic  and  environmental  impact,  at 
the  informal  public  hearing.  The  hearing 
is  scheduled  for  December  1.  1998.  It 
OSHA  receives  sufficient  requests  to 
participate  in  the  hearing,  the  length  of 
the  hearing  period  may  be  extended. 
Conversely,  the  hearing  mav  be 
shortened  if  there  are  few  requests. 

All  persons  desiring  to  participate  at 
the  hearing,  including  exercising  their 
right  to  question  witnesses,  must  file,  in 
quadruplicate,  a  notice  of  intention  to 
appear.  The  notice  of  intention  to 
appear  must  be  postmarked  on  or  before 
November  12.  1998.  The  notice  of 
intention  to  appear,  which  will  be 
available  for  inspection  and  copving  at 
the  OSHA  Technical  Data  Center  Docket 
Office  (Room  N2625),  telephone  (202) 
219-7894.  must  contain  the  following 
information: 

1.  The  name,  address,  and  telephone 
number  of  each  person  to  appear; 

2.  The  capacity  in  which  the  person 
will  appear. 

3.  The  approximate  amount  of  time 
required  for  the  presentation: 

4  The  specific  issues  that  will  be 
addressed: 

5.  A  brief  statement  of  the  position 
that  will  be  taken  with  respect  to  each 
issue  addressed:  and 

6  Whether  the  party  intends  to 
submit  documentary  evidence  and,  if  so. 
a  brief  summary  of  it. 

The  notice  of  intention  to  appear  shall 
be  mailed  to:  the  Docket  Officer.  Docket 
S-775.  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
.Administration.  Room  N2625.  200 
Constitution  .Avenue.  .\.W.. 
Washington.  D.C.  20210.  (202)  219- 
7894. 

.A  notice  of  intention  to  appear  also 
mav  be  transmitted  bv  facsimile  to  (202) 
219-5046  (Attention:' Docket  Officer),  by 
the  same  date,  provided  the  original  and 
three  copies  are  sent  to  the  same  address 
and  postmarked  no  more  than  three 
days  later. 

Individuals  with  disabilities  wishing 
to  attend  the  hearings  should  contact 
the  Do(  ket  Officer  to  obtain  appropriate 
accommodalions  al  the  hearing. 

Filing  of  Testimony  and  Evidence  Before 
the  Hearing 

Any  party  requesting  more  than  ten 
minutes  for  a  presentation  at  the  hearing 
or  who  will  present  documentarv 
evidence,  must  provide  in 
quadruplicate,  the  complete  text  of  its 
testimony,  including  all  documentary 
evidence  to  be  presented  at  the  hearing. 
One  copy  must  be  unstapled  and 
unbound  and  suitable  for  copving. 
These  materials  must  be  postmarked  no 
later  than  November  17.  1998  and  sent 
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to  the  Docket  Officer  at  the  address 
given  above. 

Each  submission  vviii  be  reviewed  in 
light  of  the  amount  of  time  requested  in 
the  notice  of  intention  to  appear.  In 
instances  where  the  information 
contained  in  the  submission  does  not 
justify  the  amount  of  time  requested,  a 
more  appropriate  amount  of  time  will  be 
allocated  and  the  participant  will  be 
notified  of  that  fact.  Any  party  who  has 
not  substantially  complied  with  the 
above  requirements,  mav  be  limited  to 
a  ten  minute  presentation  and  may  be 
requested  to  return  for  questioning  at  a 
later  time.  Any  party  who  has  not  filed 
a  notice  of  intention  to  appear  mav  be 
allowed  to  testify,  as  time  permits,  at  the 
discretion  of  the  Administrative  Law 
ludge  who  presides  at  the  hearing. 

Notices  of  intention  to  appear, 
testimony  and  evidence  will  be 
available  for  inspection  and  copving  at 
the  Docket  Office  at  the  address  above. 

Conduct  and  Nature  of  the  Hearing 

The  hearing  is  scheduled  to 
commence  at  10:00  a.m.  on  December  1, 
1998.  At  that  time,  any  procedural 
matters  relating  to  the  proceeding  will 
be  resolved.  OSHA  rulemaking  hearings 
are  informal,  as  established  in  the 
legislative  history  of  section  6  of  the  Act 
and  codified  in  29  CFR  part  1911, 
OSHA's  hearing  regulations  (cf.  29  CFR 
191 1.15(a)).  Although  the  presiding 
officer  is  an  Administrative  Law  Judge 
and  questioning  by  interested  persons  is 
allowed  on  crucial  issues,  the 
proceeding  will  be  essentially  legislative 
in  nature.  The  intent,  in  essence,  is  to 
provide  an  opportunity  for  effective  oral 
presentation  by  interested  persons 
which  can  be  carried  out  expeditiously 
and  in  the  absence  of  rigid  procedures 
which  might  unduly  impede  or  protract 
the  rulemaking  process. 

Additionally,  since  the  hearing  is 
primarily  for  im'ormation  gathering  and 
clarification,  it  is  an  informal 
administrative  proceeding  rather  than 
an  adjudicative  one. 

The  technical  rules  of  evidence,  for 
example,  do  not  apply.  The  regulations 
that  govern  hearings  and  the  pre-hearing 
guidelines  to  be  issued  for  this  hearing 
will  ensure  fairness  and  due  process 
and  also  facilitate  the  development  of  a 
clear,  accurate  and  complete  record. 
Those  rules  and  guidelines  will  be 
interpreted  in  a  manner  that  furthers 
that  development.  Thus,  questions  of 
relevance,  procedure  and  participation 
generally  will  be  decided  so  as  to  favor 
development  of  the  record. 

The  hearing  will  be  conducted  in 
accordance  with  29  CFR  part  1911.  It 
should  be  noted  that  §  1911.4  specifies 
that  the  Assistant  Secretary  may,  upon 


reasonable  notice,  issue  alternative 
procedures  to  expedite  proceedings  or 
for  other  good  cause. 

The  hearing  will  be  presided  over  by 
an  Administrative  Law  Judge  who 
makes  no  decision  or  recommendation 
on  the  merits  of  OSHA's  Proposal.  Tha 
responsibility  of  the  Administrative  Law 
Judge  is  to  ensure  that  the  hearing 
proceeds  at  a  reasonable  pace  and  in  an 
orderly  manner.  The  Administrative 
Law  Judge,  therefore,  will  have  the 
powers  necessary  and  appropriate  to 
conduct  a  full  and  fair  informal  hearing 
as  provided  in  29  CFR  1911,  including 
the  powers: 

1.  To  regulate  the  course  of  the 
proceedings; 

2.  To  dispose  of  procedural  requests, 
objections  and  comparable  matters; 

3.  To  confine  the  presentation  to  the 
matters  pertinent  to  the  issues  rai.sed; 

4.  To  regulate  the  conduct  of  those 
present  at  the  hearing  by  appropriate 
means; 

5.  In  the  Judge's  discretion,  to 
question  and  permit  the  questioning  of 
any  witness,  and  to  limit  the  time  for 
questioning;  and 

6.  In  the  Judge's  discretion,  to  keep 
the  record  open  for  a  reasonable  stated 
time  to  receive  written  information  and 
additional  data,  views,  and  arguments 
from  any  person  who  has  participated  in 
the  oral  proceedings. 

Following  the  close  of  the  hearing,  the 
presiding  Administrative  Law  Judge 
will  certify  the  record  of  the  hearing  to 
the  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health. 

XIV.  Authority 

This  document  was  prepared  under 
the  direction  of  Charles  N.  Jeffress. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  N.VV.,  Washington,  D.C.  20210. 

List  of  Subjects  in  29  CFR  Part  1926 

Structural  steel  erection.  Construction 
industry.  Construction  safety. 
Occupational  Safety  and  Health 
Administration,  Occupational  safety 
and  health. 

Signed  at  Washington.  DC.  this  3d  day  of 
August.  1998. 

Charles  N.  Jeffress. 

Assistant  Secretary  of  Labor. 

Accordingly,  pursuant  to  sections  4, 
6,  and  8  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653,  655, 
and  657);  section  107  of  the  Contract 
Work  Hours  and  Safety  Standards  Act 
(40  U.S.C.  333).  Secretary  of  Labor's 
Order  No.  6-96  (62  FR  111),  and  29  CFR 
part  1911.  it  is  proposed  to  amend  part 
1926  of  Title  29  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 


PART  192&— [AMENDED] 

Subpart  M — [Amended] 

1.  The  authority  citation  for  subpart  M 
of  Part  1926  would  be  revised  to  read  as 
follows: 

Authority:  Sec.  107.  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333);  Sec.  4.  6,  8. 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653.  655',  657);  Secretary  of  Labor's 
Orders  No.  1-90  (55  FR  9033)  andNo.  6-96 
(62  FR  111);  and  29  CFR  Part  1911. 

2.  Paragraph  (a)(2)(iii)  of  §  1926.500 
would  be  revised  to  read  as  follows: 

§  1926.500    Scope,  application,  and 
definitions  applicable  to  this  subpart. 

(a)  *  *  * 

(2)  *  *  * 

(iii)  Fall  protection  requirements  for 
employees  performing  steel  erection 
work  (except  for  towers  and  tanks)  are 
provided  in  subpart  R  of  this  part. 


§1926.500    [Amended] 

3.  Paragraphs  (a)(2}(iv),  (a)(2)(v),  and 
(a)(2)(vi)  of  §  1926.500  would  be 
redesignated  as  (a)(2)(y),  (a)(2)(vi)  and 
(a)(2)(vii)  respectively. 

4.  Paragraph  (a)(2)(iv)  §  1926.500 
would  be  added  to  be  revised  to  read  as 
follows; 

§  1 926.500    Scope,  application,  and 
definitions  applicable  to  this  subpart. 

(a)  *   *   * 

(2)  *    *    * 

(iv)  Requirements  relating  to  fall 
protection  for  employees  engaged  in  the 
erection  of  tanks  and  towers  are 
provided  in  §1926.105. 
***** 

5.  Paragraph  (a)(3)(iy)  of  §  1926.500 
would  be  revised  to  read  as  follows: 

§  1926.500    Scope,  application,  and 
definitions  applicable  to  this  subpart. 

(a)  *    *   * 

(3)*    *   * 

(iv)  Section  1926.502  does  not  apply 
to  the  erection  of  tanks  and  towers. 
(Note:  Section  1926.104  sets  the  criteria 
for  body  belts,  lanyards  and  lifelines 
used  for  fall  protection  during  tank  and 
tower  erection.  Paragraphs  (b),  (c)  and 
(fl  of  §  1926.107  provide  definitions  for 
the  pertinent  terms.) 


Subpart  R— [Amended] 

6.  The  authority  citation  for  subpart  R 
of  Part  1926  would  be  revised  to  read  as 
follows: 

Authority:  Sec.  107.  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  L'.S.C.  333);  Sec.  4.  6,  and  8, 
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Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655.  657);  Secretary  of  Labor's 
Order  No.  6-96  (62  FR  111),  and  29  CFR  part 
1911. 

7.  Subpart  R  of  Part  1926  would  be 
revised  to  read  as  follows: 

Subpart  R — Steel  Erection 

1926.750  Scope  and  application. 

1926.751  Definitions, 

1926.752  Site  layout,  site-specific  erection 
plan  and  construction  sequence. 

1926.753  Hoisting  and  rigging. 

1926.754  Structural  steel  assembly. 

1926.755  Anchor  bolts. 

1926.756  Beams  and  columns. 

1926.757  Open  web  steel  joists. 

1926.758  Pre-engineered  metal  buildings. 

1926.759  Falling  object  protection. 

1926.760  Fall  protection. 

1926.761  Training. 

Appendix  A  to  Subpart  R — Guidelines  for 
Establishing  the  Components  of  a  Site- 
Specific  Erection  Plan:  Non-Mandatory 
Guidelines  for  Complying  With  §  1926.752(d) 

Appendix  B  to  Subpart  R — Acceptable  Test 
Methods  for  Testing  Slip-Resistance  of 
WalkingAVorking  Surfaces:  Non-Mandatory 
Guidelines  for  Complying  With 
§  1926.754(c)(3) 

Appendix  C  to  Subpart  R — Illustrations  of 
Bridging  Terminus  Points:  Non-Mandatory 
Guidelines  for  Complying  With 
§  1926.757(c)(3) 

Appendix  D  to  Subpart  R — Illustration  of  the 
Use  of  Control  Lines  to  Demarcate 
Controlled  Decking  Zones  (CDZs):  Non- 
Mandatory  Guidelines  for  Complying  With 
§  1926.760(c)(3) 

Appendix  E  to  Subpart  R — Training:  Non- 
Mandatory  Guidelines  for  Complying  With 
§1926.761 

Appendix  F  to  Subpart  R — Installation  of 
Perimeter  Safety  Cables:  Non-Mandatory 
Guidelines  for  Complying  With  §  1926.756(0 
to  Protect  the  Unprotected  Side  or  Edge  of 
a  Walking/Working  Surface 

Subpart  R — Steel  Erection 

§  1 926.750    Scope  and  Application. 

(a)  Scope.  This  subpart  sets  forth 
requirements  to  protect  employees  from 
the  hazards  associated  with  steel 
erection  activities  involved  in  the 
construction,  alteration,  and/or  repair  of 
single  and  multi-story  buildings, 
bridges,  and  other  structures  where  steel 
erection  occurs.  The  requirements  of 
this  subpart  apply  to  employers  engaged 
in  steel  erection  unless  otherwise 
specified.  This  subpart  does  not  cover 
electrical  transmission  towers, 
communication  and  broadcast  towers, 
or  tanks. 

Note:  Examples  of  structures  where  steel 
erection  may  occur  include  but  are  not 
limited  to  the  following:  single  and  multi- 
story buildings;  pre-engineered  metal 
buildings;  lift  slab/tilt-up  structures;  energy 


exploration  structures;  energy  production, 
transfer  and  storage  structures  and  facilities; 
auditoriums;  malls;  amphitheaters;  stadiums, 
power  plants;  mills;  chemical  process 
structures;  bridges;  trestles;  overpasses; 
underpasses;  viaducts;  aqueducts;  aerospace 
facilities  and  structures;  radar  and 
communication  structures;  light  towers, 
signage;  billboards;  scoreboards;  conveyor 
systems,  conveyor  supports  and  related 
framing;  stairways;  stair  towers;  fire  escapes: 
draff  curtains;  fire  containment  structures; 
monorails;  aerialways;  catwalks,  curtain 
walls;  window  walls;  store  fronts;  elevator 
fronts;  entrances;  skylights;  metal  roofs; 
industrial  structures;  hi-bay  structures;  rail. 
marine  and  other  transportation  structures; 
sound  barriers;  water  process  and  water 
containment  structures:  air  and  cable 
supported  structures;  bpace  frames,  geodesic 
domes;  canopies;  racks  and  rack  support 
structures  and  frames;  platforms;  walkways; 
balconies;  atriums;  penthouses;  car  dumpers; 
stackers/reclaimers;  cranes  .'nd  craneways; 
bins;  hoppers;  ovens;  furnaces;  stacks; 
amusement  park  structures  and  rides;  and 
artistic  and  monumental  structures. 

(b)  Application.  Steel  erection 
activities  include  hoisting,  connecting, 
welding,  bolting,  and  rigging  structural 
steel,  steel  joists  and  metal  buildings; 
installing  metal  deck,  siding  systems, 
miscellaneous  metals,  ornamental  iron 
and  similar  materials;  and  moving 
point-to-point  while  performing  these 
activities. 

Note:  Activities  which  could  be  considered 
covered  by  this  subpart  when  they  occur 
during  the  process  of  steel  erection  include 
but  are  not  limited  to  the  following:  rigging, 
hoisting,  laying  out,  placing,  connecting, 
guying,  bracing,  dismantling,  burning, 
welding,  bolting,  grinding,  sealing,  caulking, 
and  all  related  activities  for  construction, 
alteration  and/or  repair  of  materials  and 
assemblies  such  as  structural  steel;  ferrous 
metals  and  alloys;  non-ferrous  metals  and 
alloys;  glass;  plastics  and  synthetic 
composite  materials;  structural  metal  framing 
and  related  bracing  and  assemblies; 
anchoring  devices;  structural  cabling;  cable 
stays;  permanent  and  temporary  bents  and 
towers;  falsework  for  temporary  supports  of 
permanent  steel  members;  architectural 
precast  concrete,  stone  and  other 
architectural  materials  mounted  on  steel 
frames;  safety  systems  for  steel  erection;  steel 
and  metal  joists;  metal  decking  and  raceway 
systems  and  accessories;  metal  roofing  and 
accessories;  metal  siding;  bridge  flooring; 
cold  formed  steel  framing;  elevator  beams; 
grillage;  shelf  racks;  multi-purpose  supports; 
crane  rails  and  accessories;  miscellaneous, 
architectural  and  ornamental  metals  and 
metal  work;  ladders;  railings;  handrails; 
fences  and  gates;  gratings;  trench  covers; 
floor  plates;  castings;  sheet  metal 
fabrications;  metal  panels  and  panel  wall 
systems;  louvers;  column  covers;  enclosures 
and  pockets;  stairs;  p>erforated  metals; 
ornamental  iron  work;  expansion  control 
including  bridge  expansion  joint  assemblies; 
slide  bearings;  hydraulic  structures;  fascias; 
soffit  panels;  penthouse  enclosures; 


skylights;  joint  fillers;  gaskets:  sealants  and 
seals:  doors,  windows;  hardware,  detention/ 
security  equipment  and  doors,  windows  and 
hardware;  curtain  walls.'sloped  glazing 
systems/structural  glass  curtain  walls; 
translucent  wall  systems;  conveying  systems: 
building  specialties;  building  equipment, 
machinery  and  plant  equipment,  furnishings 
and  special  construction. 

§1926.751     Definitions. 

Anchored  bridging  means  that  the 
steel  joist  bridging  is  connected  to  a 
bridging  terminus  point. 

Bolted  diagonal  bridging  means 
diagonal  bridging  which  is  bolted  to  a 
steel  joist  or  joists. 

Bridging  clip  means  a  device  that  is 
attached  to  the  steel  joist  to  allow  the 
bolting  of  the  bridging  to  the  steel  joist. 

Bridging  tenninus  point  means  a  wall, 
beam,  tandem  joists  (with  all  bridging 
installed  and  a  horizontal  truss  in  the 
plane  of  the  top  chord)  or  other  element 
at  an  end  or  intermediate  point(s)  of  a 
line  of  bridging  that  provides  an  anchor 
point  for  the  steel  joist  bridging. 

Choker  means  a  wire  rope  or  synthetic 
fiber  rigging  assembly  that  is  used  to 
attach  a  load  to  a  hoisting  device. 

Clipped  connection  means  the 
connection  material  on  the  end  of  a 
structural  member  intended  for  use  in  a 
double  connection  which  has  a  notch  at 
the  bottom  and/or  top  to  allow  the 
bolt(s)  of  the  first  member  placed  on  the 
opposite  side  of  the  central  member  to 
remain  in  place.  The  notch(es)  fits 
around  the  nut  or  bolt  head  of  the 
opposing  member  to  allow  the  second 
member  to  be  bolted  up  without 
removing  the  bolt(s)  holding  the  first 
member. 

Cold  formed  joist  means  an  open  web 
joist  fabricated  with  cold  formed  steel 
components. 

Cold  forming  means  the  process  of 
using  press  brakes,  rolls,  or  other 
methods  to  shape  steel  into  desired 
cross  sections  at  room  temperature. 

Competent  person  (also  defined  in 
§  1926.32)  means  one  who  is  capable  of 
identifying  existing  and  predictable 
hazards  in  the  surroundings  or  working 
conditions  which  are  unsanitary, 
hazardous,  or  dangerous  to  employees, 
and  who  has  authorization  to  take 
prompt  corrective  measures  to  eliminate 
them. 

Composite  joists  means  steel  joists 
designed  to  act  in  composite  action  with 
concrete  floor  and/ or  concrete  roof 
slabs.  Typically,  a  portion  of  the  top 
chord  of  the  joist  (or  a  lug  or  similar 
device  attached  to  the  top  chord  of  the 
joist)  is  embedded  in  the  concrete  slab. 
Connector  means  an  employee  who, 
working  with  hoisting  i^quipment,  is 
placing  and  connecting  structural 
members  and/or  components. 
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Construction  load  for  joist  erection 
means  any  load  other  than  the  weight  ot 
the  employee(s),  the  joists  and  the 
bridging  bundle. 

Controlled  Decking  Zone  (CDZ)  means 
an  area  in  which  certain  work  (e.g., 
initial  installation  and  placement  of 
metal  deck)  may  take  place  without  the 
use  of  guardrail  systems,  personal  fall 
arrest  systems  or  safety  net  systems  and 
where  access  to  the  zone  is  controlled. 

Controlled  load  loivering  means 
lowering  a  load  by  means  of  a 
mechanical  hoist  drum  device  that 
allows  a  hoisted  load  to  be  lowered  with 
ma.ximum  control  using  the  gear  train  or 
hydraulic  components  of  the  hoist 
mechanism.  Controlled  load  lowering 
requires  the  use  of  the  hoist  drive  motor, 
rather  than  the  load  hoist  brake,  to 
lower  the  load. 

Controlling  contractor  means  a  prime 
contractor,  general  contractor, 
construction  manager  or  anv  other  legal 
entity  at  the  site  who  has,  by  contract 
with  other  parties,  the  overall 
responsibility  for  the  project,  its 
planning,  quality  and  completion. 

Critical  lift  means  a  lift  that  exceeds 
7.T  percent  of  the  rated  capacity  of  the 
crane  or  derrick,  or  requires  the  use  of 
more  than  one  crane  or  derrick. 

Decking  hole  means  a  gap  or  void 
more  than  2  inches  (5.1  cm)  in  its  least 
dimension  and  less  than  12  inches  (.30.5 
cm)  in  its  greatest  dimension  in  a  floor, 
roof  or  other  walking/working  surface. 
Pre-engineered  holes  in  cellular  decking 
are  not  included  in  this  definition. 

Derrick  floor  means  an  elevated  floor 
of  a  building  or  structure  that  has  been 
designated  to  receive  hoisted  pieces  of 
steel  prior  to  final  placement. 

Double  connection  means  an 
attachment  method  where  the 
connection  point  is  intended  for  two 
pieces  of  steel  which  share  common 
holts  on  either  side  of  a  central  piece. 

Erection  bridging  means  the  bolted 
diagonal  bridging  that  is  required  to  be 
installed  prior  to  releasing  the  hoisting 
cables  from  the  steel  joists. 

Fall  restraint  (Positioning  device) 
system  means  a  body  belt  or  bodv 
harness  used  to  prevent  an  emplovee 
from  free  falling  more  than  24  inches 
(61  cm)  and  where  self  rescue  can  be 
assured.  It  consists  of  an  anchorage, 
connectors,  a  body  belt  or  harness  and 
may  include  a  lanyard,  deceleration 
device,  lifeline,  or  suitable  combination 
of  these. 

Girt  (in  pre-engineered  metal 
buildings)  means  a  "Z"  or  "C"  shaped 
member  formed  from  sheet  steel 
spanning  between  primary  framing  and 
supporting  wall  material. 


Headache  ball  means  a  weighted  hook 
that  is  used  to  attach  loads  to  the  hoist 
load  line  of  the  crane. 

Hoisting  equipment  means 
commercially  manufactured  lifting 
equipment  designed  to  lift  and  position 
a  load  of  known  weight  to  an  erection 
location  at  some  known  elevation  and 
horizontal  distance  from  the 
equipment's  center  of  rotation. 
"Hoisting  equipment"  includes  but  is 
not  limited  to  cranes,  derricks,  tower 
cranes,  barge-mounted  derricks  or 
cranes,  gin  poles  and  gantry  hoist 
systems.  A  "come-a-long"  (a  mechanical 
device,  usually  consisting  of  a  chain  or 
cable  attached  at  each  end.  that  is  used 
to  facilitate  movement  of  materials 
through  leverage)  is  not  considered 
"hoisting  equipment." 

Leading  edge  means  the  unprotected 
side  and  edge  of  a  floor,  roof,  or 
fomnvork  for  a  floor  or  other  walking/ 
working  surface  (such  as  deck)  which 
changes  location  as  additional  floor, 
roof,  decking  or  formwork  sections  are 
placed,  formed  or  constructed. 

Metal  deck  means  a  commercially 
manufactured,  structural  grade,  cold 
rolled  metal  panel  formed  into  a  series 
of  parallel  ribs:  for  this  subpart,  this 
includes  metal  floor  and  roof  decks, 
standing  seam  metal  roofs,  other  metal 
roof  systems  and  other  products  such  as 
bar  gratings,  checker  plate,  expanded 
metal  panels,  and  similar  products. 
After  installation  and  proper  fastening, 
these  dec:king  materials  serve  a 
combination  of  functions  including,  but 
not  limited  to:  a  structural  element 
designed  in  combination  with  the 
structure  to  resist,  distribute  and 
transfer  loads,  stiffen  the  structure  and 
provide  a  diaphragm  action:  a  walking/ 
working  surface:  a  form  for  concrete 
slabs;  a  support  for  roofing  svstems;  and 
a  finished  floor  or  roof. 

Multiple  lift  rigging  means  a  rigging 
assembly  manufactured  by  w  ire  rope 
rigging  suppliers  that  facilitates  the 
attachment  of  up  to  five  independent 
loads  to  the  hoist  rigging  of  a  crane. 

Opening  means  a  gap  or  void  12 
inches  (30.5  cm)  or  more  in  its  least 
dimension  in  a  floor,  roof  or  other 
walking/working  surface.  For  the 
purposes  of  this  subpart,  skvlights  and 
smoke  domes  that  do  not  meet  the 
strength  requirements  of 
§  1926.760(d)(1)  shall  be  regarded  as 
openings. 

Permanent  floor  means  a  structurally 
completed  floor  at  any  level  or  elevation 
(including  slab  on  grade). 

Personal  fall  arrest  system  means  a 
system  used  to  arrest  an  employee  in  a 
fall  from  a  working  level.  A  personal  fall 
arrest  system  consists  of  an  anchorage, 
connectors,  a  body  belt  or  body  harness 


and  may  include  a  lanyard,  deceleration 
device,  lifeline,  or  suitable  combination 
of  these.  (As  of  January  1,  1998,  the  use 
of  a  body  belt  for  fall  arrest  is  prohibited 
by  subpart  M  of  this  part.) 

Pre-engineered  metal  building  means 
a  field-assembled  building  system 
consisting  of  framing,  roof  and  wall 
coverings,  and  generally  made  of  steel. 
Typically,  in  a  pre-engineered  metal 
building,  many  of  these  components  are 
cold-formed  shapes.  These  individual 
parts  are  fabricated  in  one  or  more 
manufacturing  facilities  and  shipped  to 
the  job  site  for  assembly  into  the  final 
structure.  Engineering  design  of  the 
system  is  normally  the  responsibility  of 
the  pre-engineered  metal  building 
manufacturer. 

Project  structural  engineer  of  record 
means  the  registered,  licensed 
professional  responsible  for  the  design 
of  structural  steel  framing  and  whose 
seal  appears  on  the  structural  contract 
documents. 

Purlin  (in  pre-engineered  metal 
buildings)  means  a  "Z"  or  "C"  shaped 
member  formed  from  sheet  steel 
spanning  between  primary  framing  and 
supporting  roof  material. 

Qualified  person  (also  defined  in 
§  1926.32)  means  one  who,  by 
possession  of  a  recognized  degree, 
certificate,  or  professional  standing,  or 
who  by  extensive  knowledge,  training, 
and  experience,  has  successfully 
demonstrated  the  ability  to  solve  or 
resolve  problems  relating  to  the  subject 
matter,  the  work,  or  the  project. 

Safety  deck  attachment  means  an 
initial  attachment  that  is  used  to  secure 
an  initially  placed  sheet  of  decking  to 
keep  proper  alignment  and  bearing  with 
structural  support  members. 

Seat  means  a  structural  attachment 
mounted  to  a  structural  member  beneath 
a  connection  point,  designed  to  support 
an  incoming  member  that  is  to  be 
connected  to  the  first  member. 

Shear  connector  means  headed  steel 
studs,  steel  bars,  steel  lugs,  and  similar 
devices  which  are  attached  to  a 
structural  member  for  the  purpose  of 
achieving  composite  action  with 
concrete. 

Steel  erection  means  the  erection  of 
steel  buildings,  bridges  and  other 
structures,  including  the  installation  of 
steel  flooring  and  roofing  members  and 
all  planking  and  decking  used  during 
the  process  of  erection. 

Steel  joist  means  an  open  web, 
secondary  load-carr\'ing  member  of  144 
feet  (43.9  m)  or  less  suitable  for  the 
support  of  floors  and  roofs.  This  does 
not  include  structural  steel  trusses  or 
cold-formed  joists. 

Steel  joist  girder  means  an  open  web. 
primary  load-carrying  member. 
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designed  by  the  manufacturer,  suitable 
for  the  support  of  floors  and  roofs.  This 
does  not  include  structural  steel  trusses. 

Steel  truss  means  an  open  web 
member  designed  of  structural  steel 
components  by  the  project  structural 
engineer  of  record.  For  the  purposes  of 
this  subpart,  a  steel  truss  is  considered 
equivalent  to  a  solid  web  structural 
member. 

Unprotected  sides  and  edges  means 
any  side  or  edge  (except  at  entrances  to 
points  of  access]  of  a  walking/working 
surface,  e.g.,  floor,  roof,  ramp  or 
runway,  where  there  is  no  wall  or 
guardrail  system  at  least  39  inches  (1.0 
m)  high. 

§  1926.752    Site  layout,  site-specific 
erection  pian  and  construction  sequence. 

(a)  Approval  to  begin  steel  erection. 
Before  authorizing  the  commencement 
of  steel  erection,  the  controlling 
contractor  must  provide  the  steel  erector 
with  the  following  written  notifications: 

(1)  The  concrete  in  the  footings,  piers 
and  walls  or  the  mortar  in  the  masonry 
piers  and  walls  has  attained,  on  the 
basis  of  an  appropriate  ASTM  standard 
test  method  of  field-cured  samples, 
either  75  percent  of  the  intended 
minimum  compressive  design  strength 
or  sufficient  strength  to  support  loads 
imposed  during  steel  erection. 

(2)  Any  repairs,  replacements  and 
modifications  to  the  anchor  bolts  were 
conducted  in  accordance  with 

§  1926.755(b). 

(b)  Site  layout.  The  controlling 
contractor  shall  provide  and  maintain 
the  site  layout  as  follows: 

(1)  Adequate  access  roads  into  and 
through  the  site  for  the  safe  delivery  and 
movement  of  derricks,  cranes,  trucks, 
other  necessary  equipment,  and  the 
material  to  be  erected  and  means  and 
methods  for  pedestrian  and  vehicular 
control;  and 

(2)  A  firm,  properly  graded,  drained 
area,  readily  accessible  to  the  work  with 
adequate  space  for  the  safe  storage  of 
materials  and  the  safe  operation  of  the 
erector's  equipment. 

(c)  Overhead  protection.  All  hoisting 
operations  in  steel  erection  shall  be  pre- 
planned in  accordance  with 

§§  1926.753(b)  and  1926.759  to  ensure 
that  no  employee  is  required  to  be 
exposed  to  overhead  hazards. 

(d)  Site-specific  erection  plan.  Where 
employers  elect,  due  to  conditions 
specific  to  the  site,  to  develop  alternate 
means  and  methods  that  provide 
employee  protection  in  accordance  with 
§  1926.753(a)(5).  §  1926.757(a)(3)  or 

§  1926.757(e)(4)(i),  a  site-specific 
erection  plan  shall  be  developed  by  a 
qualified  person  and  be  available  at  the 
work  site.  Guidelines  for  establishing  a 


site-specific  erection  plan  are  contained 
in  appendix  A  to  this  subpart. 

§  1926.753     Hoisting  and  rigging. 

The  following  provisions  supplement 
the  requirements  of  §  1926.550 
regarding  the  hazards  associated  with 
hoisting  and  rigging. 

(a)  General.  (1)  Pre-shift  visual 
inspection  of  cranes. 

(i)  Cranes  being  used  in  steel  erection 
activities  shall  be  visually  inspected 
prior  to  each  shift  by  a  competent 
person;  the  inspection  shall  include 
observation  for  deficiencies  during 
operation.  At  a  minimum,  this 
inspection  shall  include  the  following: 

(A)  All  control  mei.hanisms  for 
maladjustments; 

(B)  Control  and  drive  mechanisms  for 
excessive  wear  of  components  and 
contamination  by  lubricants,  water  or 
other  foreign  matter; 

(C)  Safety  devices,  including  but  not 
limited  to.  boom  angle  indicators,  boom 
stops,  boom  kick-out  devices,  anti-two 
block  devices,  and  load  moment 
indicators  where  required; 

(D)  Air,  hydraulic,  and  other 
pressurized  lines  for  deterioration  or 
leakage,  particularly  those  which  flex  in 
normal  operation; 

(E)  Hooks  and  latches  for  deformation, 
chemical  damage,  cracks,  or  wear; 

(F)  Wire  rope  reeving  for  compliance 
with  hoisting  equipment  manufacturer's 
specifications; 

(G)  Electrical  apparatus  for 
malfunctioning,  signs  of  excessive 
deterioration,  dirt,  or  moisture 
accumulation; 

(H)  Hydraulic  system  for  proper  fluid 
level; 

(I)  Tires  for  proper  inflation  and 
condition; 

(J)  Ground  conditions  around  the 
hoisting  equipment  for  proper  support, 
including  ground  settling  under  and 
around  outriggers,  ground  water 
accumulation,  or  other  similar 
conditions; 

(K)  The  hoisting  equipment  for  level 
position;  and 

(L)  The  hoisting  equipment  for  level 
position  after  each  move  and  setup. 

(ii)  If  any  deficiencies  are  identified, 
an  immediate  determination  shall  be 
made  by  the  competent  person  as  to 
whether  the  deficiency  constitutes  a 
hazard. 

(iii)  If  the  deficiency  is  determined  to 
constitute  a  hazard,  the  hoisting 
equipment  shall  be  removed  from 
service  until  the  deficiency  has  been 
corrected. 

(iv)  The  employer  shall  obtain  and/or 
prepare  a  certification  record  of  the  pre- 
shift  inspection  required  by  paragraph 
(a)(l}(i)  of  this  section  which  includes 


the  date  the  hoisting  equipment  items 
were  inspected;  the  signature  of  the 
person  who  inspected  the  hoisting 
equipment  items;  and  a  serial  number. 
or  other  identifier,  for  the  hoisting 
equipment  inspected. 

(v)  The  operator  shall  be  responsible 
for  those  operations  under  the  operator's 
direct  control.  Whenever  there  is  any 
doubt  as  to  safety,  the  operator  shall 
have  the  authority  to  stop  and  refuse  to 
handle  loads  until  safety  has  been 
assured. 

(2)  A  qualified  rigger  (i.e..  a  rigger 
who  is  also  a  qualified  person)  shall 
inspect  the  rigging  prior  to  each  shift  in 
accordance  with  §  1926.251. 

(3)  The  headache  ball,  hook  or  load 
shall  not  be  used  to  transport  personnel 
except  as  provided  in  paragraph 
(a)(l)(v)(4)  of  this  section. 

(4)  Paragraph  (g)(2)  of  §  1926.550 
notwithstanding,  cranes  or  derricks  mav 
be  used  to  hoist  employees  on  a 
personnel  platform  when  work  under 
this  subpart  is  being  conducted, 
provided  that  all  other  provisions  of 

§  1926.550(g)  are  met. 

(5)  Safety  latches  on  hooks  shall  not 
be  deactivated  or  made  inoperable       — 
except: 

(i)  When  a  qualified  rigger  has 
determined  that  the  hoisting  and 
placing  of  purlins  and  single  joists  can 
be  performed  more  safely  by  doing  so; 
or 

(ii)  When  equivalent  protection  is 
provided  in  a  site-specific  erection  plan. 

(b)  Working  under  loads.  (1)  Routes 
for  suspended  loads  shall  be  pre- 
planned to  ensure  that  no  employee  is 
required  to  work  directly  below  a 
suspended  load,  except  for: 

(i)  Employees  engaged  in  the  initial 
connection  of  steel;  or 

(iij  Employees  necessary  for  the 
hooking  or  unhooking  of  the  load. 

(2)  WTien  working  under  suspended 
loads,  the  following  criteria  shall  be 
met: 

(i)  Materials  being  hoisted  shall  be 
rigged  to  prevent  unintentional 
displacement; 

(ii)  Hooks  with  self-closing  safety 
latches  or  their  equi\  alent  shall  be  used 
to  prevent  components  from  slipping 
out  of  the  hook;  and 

(iii)  All  loads  shall  be  rigged  by  a 
qualified  rigger. 

(c)  Multiple  lift  rigging  procedure.  (1) 
A  multiple  lift  shall  only  be  performed 
if  the  following  criteria  are  met: 

(i)  A  multiple  lift  rigging  assembly  is 
used; 

(ii)  A  maximum  of  five  (5)  members 
is  hoisted  per  lift; 

(iii)  Only  structural  menbers  are 
lifted;  and 

(iv)  All  employees  engaged  in  the 
multiple  lift  have  been  trained  in  these 
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procedures  in  accordance  with 
§  1926.761(c)(1). 

(2)  Components  of  the  multiple  lift 
rigging  assembly  shall  be  specifically 
designed  and  assembled  with  a 
maximum  capacity  for  total  assembly 
and  for  each  individual  attachment 
point.  This  capacity,  certified  by  the 
manufacturer  or  a  qualified  rigger,  shall 
be  based  on  the  manufacturer's 
specifications  with  a  5  to  1  safety  factor 
for  all  components. 

(3)  The  total  load  shall  not  exceed: 
(i)  The  rated  capacity  of  the  hoisting 

equipment  specified  in  the  hoisting 
equipment  load  charts;  or 

(ii)  The  rigging  capacity  specified  in 
the  rigging  rating  chart. 

(4)  The  multiple  lift  rigging  assembly 
shall  be  rigged  with  the  members: 

(i)  Attached  at  their  center  of  gravity 
and  maintained  reasonably  level; 
(ii)  Rigged  htim  the  top  down;  and 
(iii)  Rigged  at  least  7  feet  (2.1  m] 
apart. 

(5)  The  members  on  the  multiple  lift 
rigging  assembly  shall  be  set  htim  the 
bottom  up. 

(6)  Controlled  load  lowering  shall  be 
used  whenever  the  load  is  over  the 
connectors. 

§  1926.754    Structural  steel  assembly. 

(a)  Structural  stability  shall  be 
maintained  at  all  times  during  the 
erection  process. 

(b)  The  following  additional 
requirements  shall  apply  for  multi-story 
structures: 

(1)  The  permanent  floors  shall  be 
installed  as  the  erection  of  structural 
members  progresses,  and  there  shall  be 
not  more  than  eight  stories  between  the 
erection  floor  and  the  upper-most 
permanent  floor,  except  where  the 
structural  integrity  is  maintained  as  a 
result  of  the  design. 

(2)  At  no  time  shall  there  be  more 
than  four  floors  or  48  feet  (14.6  m), 
whichever  is  less,  of  unfinished  bolting 
or  welding  above  the  foundation  or 
uppermost  permanently  secured  floor, 
except  where  the  structural  integrity  is 
maintained  as  a  result  of  the  design. 

(3)  A  fully  planked  or  decked  floor  or 
nets  shall  be  maintained  within  2  stories 
or  30  feet  (9.1  m),  whichever  is  less, 
directly  under  any  erection  work  being 
performed. 

(c)  Walking/working  surfaces — (1) 
Shear  connectors  and  other  simHar 
devices — (i)  Tripping  hazards.  Shear 
connectors  (such  as  headed  steel  studs, 
steel  bars  or  steel  lugs),  reinforcing  bars, 
deformed  anchors  or  threaded  studs 
shall  not  be  attached  to  the  top  flanges 
of  beams,  joists  or  beam  attachments  so 
that  they  project  vertically  from  or 
horizontally  across  the  top  flange  of  the 


member  until  after  the  decking,  or  other 
walking/working  surface,  has  been 
installed. 

(ii)  Installation  of  shear  connectors  on 
composite  floors,  roofs  and  bridge 
decks.  When  shear  connectors  are 
utilized  in  construction  of  composite 
floors,  roofs  and  bridge  decks, 
employees  shall  lay  out  and  install  the 
shear  connectors  after  the  decking  has 
been  installed,  using  the  deck  as  a 
working  platform.  Shear  connectors 
shall  not  be  installed  from  within  a 
controlled  decking  zone  (CDZ),  as 
specified  in  §  1926.760(c)(8). 

(2)  Metal  decking.  [Reserved] 

(3)  Skeletal  structural  steel.  Workers 
shall  not  be  permitted  to  walk  the  top 
surface  of  any  structural  steel  member 
installed  after  [effective  date  affinal 
rule]  which  has  been  finish-coated  with 
paint  or  similar  material  unless 
documentation  or  certification,  based  on 
an  appropriate  ASTM  standard  test 
method,  is  provided  that  the  finished 
coat  has  not  decreased  the  coefficient  of 
friction  (COF)  from  that  of  the  original 
steel  before  it  was  finish-coated.  Such 
documentation  or  certification  shall  be 
available  at  the  site  and  to  the  steel 
erector  (see  appendix  B  of  this  subpart). 

(d)  Plumbing-up.  (1)  Connections  of 
the  equipment  used  in  plumbing-up 
shall  be  properly  secured. 

(2)  Plumbing-up  equipment  shall  be 
removed  only  with  the  approval  of  a 
competent  person. 

(e)  Decking — (1)  Hoisting,  landing  and 
placing  of  deck  bundles,  (i)  Bundle 
packaging  and  strapping  shall  not  be 
used  for  hoisting  unless  specifically 
designed  for  that  purpose. 

(ii)  If  loose  items  such  as  dunnage, 
flashing,  or  other  materials  are  placed 
on  the  top  of  deck  bundles  to  be  hoisted, 
such  items  shall  be  secured  to  the 
bundles. 

(iii)  Bundles  of  decking  on  joists  shall 
be  landed  in  accordance  with 
§  1926.757(e)(4). 

(iv)  Bundles  shall  be  landed  on 
framing  members  so  that  enough 
support  is  provided  to  allow  the 
bundles  to  be  unhanded  without 
dislodging  the  bundles  from  the 
supports. 

(v)  At  the  end  of  the  shift  or  when 
environmental  or  jobsite  conditions 
require,  decking  shall  be  secured  against 
displacement. 

(2)  Roof  and  floor  openings.  Metal 
deck  at  roof  and  floor  openings  shall  be 
installed  as  follows: 

(i)  Where  structural  design  and 
constructability  allow,  framed  deck 
openings  shall  have  structural  members 
turned  down  to  allow  continuous  deck 
installation. 


(ii)  Roof  and  floor  openings  shall  be 
covered  during  the  decking  process. 
Where  structural  design  does  not  allow 
openings  to  be  covered,  they  shall  be 
protected  in  accordance  with 
§  1926.760(a)(2). 

(iii)  Decking  holes  and  openings  shall 
not  be  cut  until  essential  to  the 
construction  process,  and  openings 
shall  be  protected  immediately  in 
accordance  with  §  1926.760(d)  or  be 
otherwise  permanently  filled. 

(3)  Space  around  columns.  Wire 
mesh,  exterior  plywood,  or  equivalent, 
shall  be  used  around  columns  where 
planks  or  decking  do  not  fit  tightly. 

(4)  Floor  decking.  Floor  decking  shall 
be  laid  tightly  and  secured  to  prevent 
accidental  movement  or  displacement. 

(5)  Derrick  floors,  (i)  A  derrick  floor 
shall  be  fully  decked  and/or  planked 
and  the  steel  member  connections 
completed  to  support  the  intended  floor 
loading. 

(ii)  Temporary  loads  placed  on  a 
derrick  floor  shall  be  distributed  over 
the  underlying  support  members  so  as 
to  prevent  local  overloading  of  the  deck 
material. 

§1926.755    Anchor  bona. 

(a)  General  requirements  for  erection 
stability.  (1)  All  columns  shall  be 
anchored  by  a  minimum  of  4  anchor 
bolts.  Each  column  anchor  bolt 
assembly,  including  the  welding  of  the 
column  to  the  base  plate,  shall  be 
designed  to  resist  a  300  pound  (136.2 
kg)  eccentric  load  located  18  inches  (.46 
m)  from  the  column  face  in  each 
direction  at  the  top  of  the  column  shaft. 

(2)  Columns  shall  be  set  on  level 
finished  floors,  pre-grouted  leveling 
plates,  leveling  nuts,  or  shim  packs 
which  are  adequate  to  transfer  the 
construction  loads. 

(3)  Unstable  columns  shall  be 
evaluated  by  a  competent  person  and  be 
guyed  or  braced  where  deemed 
necessary. 

(b)  Repair,  replacement  or  field 
modification. 

(1)  Anchor  bolts  shall  not  be  repaired, 
replaced  or  field-modified  without  the 
approval  of  the  project  structural 
engineer  of  record. 

(2)  Such  approval  under  paragraph 
(b)(1)  of  this  section  shall  state  whether 
the  repair,  replacement  or  modification 
has  made  guying  or  bracing  of  the 
column  necessary. 

(3)  Prior  to  the  erection  of  a  column, 
the  controlling  contractor  shall  provide 
written  notification  to  the  steel  erector 
if  there  has  been  any  repair, 
replacement  or  modification  of  the 
anchor  bolts  of  that  column. 
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§1926.756     Beams  and  columns. 

(a)  General.  During  the  final  placing  of 
solid  web  structural  members,  the  load 
shall  not  be  released  from  the  hoisting 
line  until  the  members  are  secured  with 
at  least  two  bolts  per  connection  drawn 
up  wrench-tight  or  the  equivalent  as 
specified  by  the  project  structural 
engineer  of  record,  except  as  specified 

in  paragraph  (b)  of  this  section. 

(b)  Diagonal  bracing.  Solid  web 
structural  members  used  as  diagonal 
bracing  shall  be  secured  by  at  least  one 
bolt  per  connection  drawn  up  wrench- 
tight  or  the  equivalent  as  specified  by 
the  project  structural  engineer  of  record. 

(c)  Double  connections  at  columns 
and/or  at  beam  webs  over  a  column. 
When  two  structural  members  on 
opposite  sides  of  a  column  web,  or  a 
beam  web  over  a  column,  share 
common  connection  holes,  at  least  one 
bolt  with  its  wrench-tight  nut  shall 
remain  connected  to  the  first  member 
unless  a  shop-attached  or  field-bolted 
seat  or  similar  connection  device  is 
present  to  secure  the  second  member 
and  prevent  the  column  from  being 
displaced.  When  seats  are  provided,  the 
connection  between  the  seat  and  the 
structural  member  that  it  supports  shall 
be  bolted  together  before  the  nuts  are 
removed  for  the  double  connection. 

(d)  Column  splices.  Each  column 
splice  shall  be  designed  to  resist  a  300 
pound  (136.2  kg)  eccentric  load  located 
18  inches  (.46  m)  from  the  column  face 
in  each  direction  at  the  top  of  the 
column  shaft. 

(e)  Perimeter  columns.  Perimeter 
columns  shall  extend  a  minimum  of  48 
inches  (1.2  m)  above  the  finished  floor 
to  permit  installation  of  perimeter  safety 
cables  prior  to  erection  of  the  next  tier 
except  where  structural  design  and 
constructibility  do  not  allow.  (See 
appendix  F  to  this  subpart.) 

(f)  Perimeter  safety  cables.  (1) 
Perimeter  safety  cables  shall  be  installed 
at  the  perimeter  during  the  structural 
steel  assembly  of  multi-story  structures. 

(2)  Perimeter  safety  cables  shall 
consist  of  V2-inch  wire  rope  or 
equivalent  installed  at  42—45  inches 
above  the  finished  floor  and  at  the 
midpoint  between  the  finished  floor  and 
the  top  cable. 

(3)  Holes  or  other  devices  shall  be 
provided  by  the  fabricator/supplier  and 
shall  be  in  or  attached  to  perimeter 
columns  at  42—45  inches  above  the 
finished  floor  and  the  midpoint  between 
the  finished  floor  and  the  top  cable  to 
permit  installation  of  perimeter  safety 
cables  except  where  structural  design 
and  constructibility  allow.  (See 
appendix  F  to  this  subpart.) 


§  1 926.757    Open  web  steel  joists. 

(a)  General.  (1)  In  steel  framing,  where 
steel  joists  or  steel  joist  girders  are 
utilized  and  columns  are  not  framed  in 
at  least  two  directions  with  solid  web 
structural  steel  members,  the  steel  joist 
or  steel  joist  girder  shall  be  field-bolted 
at  or  near  columns  to  provide  lateral 
stability  to  the  column  during  erection. 

(2)  Where  steel  joists  at  or  near 
columns  span  60  feet  (18.3  m)  or  less, 
the  joist  shall  be  designed  with 
sufficient  strength  to  allow  one 
employee  to  release  the  hoisting  cable 
without  the  need  for  erection  bridging. 

(3)  Where  steel  joists  at  columns  span 
more  than  60  feet  (18.3  m),  the  joists 
shall  be  set  in  tandem  with  all  bridging 
installed  unless  an  alternative  method 
of  erection,  which  provides  equivalent 
stability  to  the  steel  joist,  is  designed  by 
a  qualified  person  and  is  included  in  the 
site-specific  erection  plan. 

(4)  A  stabilizer  plate  shall  be  provided 
on  each  column  for  steel  joists  and  steel 
joist  girders  and  shall  extend  at  least  3 
inches  (76  mm)  below  the  bottom  chord 
of  the  joist  with  a  13/16  inch  (21  mm) 
hole  to  provide  an  attachment  point  for 
guying  or  plumbing  cables. 

(5)  Bottom  chords  of  steel  joist  girders 
and  steel  joists  required  by  paragraph 
(a)(1)  of  this  section  shall  be  stabilized 
to  prevent  rotation  during  erection. 

[6]  A  steel  joist  shall  not  be  placed  on 
any  support  structure  unless  such 
structure  is  stabilized. 

(7)  When  steel  joist(s)  are  landed  on 
a  structure,  they  shall  be  secured  to 
prevent  unintentional  displacement 
prior  to  installation. 

(8)  Except  for  steel  joists  that  have 
been  pre-assembled  into  panels, 
connections  of  individual  steel  joists  to 
steel  structures  in  bays  of  40  feet  (12.2 
m)  or  more  shall  be  fabricated  to  allow 
for  field  bolting  during  erection. 

(9)  A  bridging  terminus  point  shall  be 
established  before  bridging  is  installed. 
(See  appendix  C  to  this  subpart.) 

(10)  Steel  joists  and  steel  joist  girders 
shall  not  be  used  as  anchorage  points  for 
a  fall  arrest  system  unless  written 
direction  to  do  so  is  obtained  from  a 
qualified  person. 

(11)  No  modification  that  affects  the 
strength  of  a  steel  joist  shall  be  made 
without  the  approval  of  the  project 
structural  engineer  of  record. 

(b)  Attachment  of  steel  joists  and  steel 
joist  girders.  (1)  Each  end  of  '"K"  series 
steel  joists  shall  be  attached  to  the 
support  structure  with  a  minimum  of 
two  Va-inch  (3  mm)  fillet  welds  1  inch 
(25  mm)  long  or  with  two  Vz-inch  (13 
mm)  bolts,  or  the  equivalent. 

(2)  Each  end  of  "LH"  and  "DLH" 
series  steel  joists  and  steel  joist  girders 
shall  be  attached  to  the  support 


structure  with  a  minimum  of  two  V4- 
inch  (6  mm)  fillet  welds  2  inches  (51 
mm)  long,  or  with  two  V^-inch  (19  mm) 
bolts,  or  the  equivalent. 

(3)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section,  each  steel  joist 
shall  be  attached  to  the  support 
structure,  at  least  at  one  end. 
immediately  upon  placement  in  the 
final  erection  position  and  before 
additional  joists  are  placed. 

(4)  Steel  joists  that  have  been  pre- 
assembled  into  panels  through  the 
installation  of  bridging  shall  be  attached 
to  the  structure  at  each  comer  before  the 
hoisting  cables  are  released. 

(c)  Erection  of  steel  joists.  (1)  One  end 
of  each  steel  joist  shall  be  attached  to 
the  support  structure  before  an 
employee  is  allowed  on  the  steel  joist. 

(2)  On  steel  joists  that  span  40  feet 
(12.2  m)  or  less  and  that  do  not  require 
erection  bridging  per  Tables  A  and  B, 
only  one  employee  shall  be  allowed  on 
the  joist  until  all  bridging  is  installed 
and  anchored. 

(3)  Employees  shall  not  be  allowed  on 
steel  joists  that  span  more  than  40  feet 
except  in  accordance  with 

§  1926.757(d). 

(4)  When  permanent  bridging 
terminus  points  cannot  be  used  during 
erection,  additional  temporary  bridging 
terminus  points  are  required  to  provide 
stability.  (See  appendix  C  of  this 
subpart.) 

(d)  Erection  bridging.  (1)  Where  the 
span  of  the  steel  joist  is  equal  to  or 
greater  than  the  span  shown  in  Tables 
A  and  B.  or  in  bays  of  40  feet  (12.2  m) 
through  60  feet  (18.3  m).  the  following 
shall  apply; 

(i)  The  row  of  erection  bridging 
nearest  the  midspan  of  the  steel  joist 
shall  be  bolted  diagonal  bridging; 

(ii)  Hoisting  cables  shall  not  be 
released  until  this  bolted  diagonal 
erection  bridging  is  installed;  and 

(iii)  No  more  than  one  employee  shall 
be  allowed  on  these  spans  until  all  other 
bridging  is  installed  and  anchored. 

(2)  Where  the  span  of  the  steel  joist  is 
over  60  feet  (18.3  m)  through  100  feet 
(30.5  m).  the  following  shall  apply: 

(i)  The  two  rows  of  erection  bridging 
nearest  the  third  points  of  the  steel  joist 
shall  be  bolted  diagonal  bridging: 

(ii)  Hoisting  cables  shall  not  be 
released  until  this  bolted  diagonal 
erection  bridging  is  installed;  and 

(iii)  No  more  than  two  employees 
shall  be  allowed  on  these  spans  until  all 
other  bridging  is  installed  and  anchored. 

(3)  Where  the  span  of  the  steel  joist  is 
over  100  feet  (30.5  m)  through  144  feet 
(43.9  m).  the  following  shall  apply: 

(i)  All  rows  of  bridging  shall  be  bolted 
diagonal  bridging; 


43506 


Federal  Register/ Vol.  63,  No.  156 /Thursday,  August  13,  1998 /Proposed  Rules 


(ii)  Hoisting  cables  shall  not  be 
released  until  all  bridging  is  installed; 
and 

(iii)  No  more  than  two  employees 
shall  be  allowed  on  these  spans  until  all 
bridging  is  installed. 

(4)  For  steel  members  spanning  over 
144  feet  (43.9  m),  the  erection  methods 
used  shall  be  in  accordance  with 
§1926.756. 

(5)  Where  any  steel  joist  specified  in 
paragraphs  (c)(2)  and  (d)(1).  (d)(2),  and 
(d)(3)  of  this  section  is  a  bottom  chord 
bearing  joist,  a  row  of  bolted  diagonal 
bridging  shall  be  provided  near  the 
support(s).  This  bridging  shall  be 
installed  before  the  hoisting  cable(s)  is 
released. 

(6)  When  bolted  diagonal  erection 
bridging  is  required  by  this  section,  the 
following  shall  apply: 

(i)  The  bridging  shall  be  indicated  on 
the  erection  drawing; 

(ii)  The  erection  drawing  shall  be  the 
exclusive  indicator  of  the  proper 
placement  of  this  bridging; 

(iii)  Shop-installed  bridging  clips,  or 
functional  equivalents,  shall  be 
provided  where  the  bridging  bolts  to  the 
steel  joists; 

(iv)  When  two  pieces  of  bridging  are 
attached  to  the  steel  joist  by  a  common 
bolt,  the  nut  that  secures  the  first  piece 
of  bridging  shall  not  be  removed  from 
the  bolt  for  the  attachment  of  the 
second;  and 

(v)  Bridging  attachments  shall  not 
protrude  above  the  top  chord  of  the  steel 
joist. 

aiLUNG  CO0€  4510-20-P 

Table  A.— Erection  Bridging  for 
Short  Span  Joists 


Table  A.— Erection  Bridging  for 
Short  Span  Joists— Continued 


Table  A.— Erection  Bridging  for 
Short  Span  Joists— Continued 


Joist 


Span 


-t- 


8K1 

10K1 

12K1 

12K3 

12K5 


NM 

NM 

23-0 

NM 

NM 


Joist 


14K1  . 

14K3  . 

14K4  . 

14K6  . 

16K2  . 

16K3  . 

16K4  . 

16K5  . 

16K6  . 

16K7  . 

16K9  . 

18K3  . 

18K4  . 

18K5  . 

18K6  . 

18K7  . 

18K9  . 

18K10 
20K3  ., 
20K4  . 
20K5  . 
20K6  ., 
20K7  . 
20K9  . 
20K10 
22K4  . 
22K5  .. 
22K6  .. 
22K7  .. 
22K9  .. 
22K10 
22Kn 
24K4  .. 
24K5  .. 
24K6  .. 
24K7  .. 
24K8  .. 
24K9  .. 
24K10 
24K12 
26K5  .. 
26K6  .. 
26K7  .. 
26K8  .. 
26K9  .. 
26K10 
26K12 
28K6  .. 
28K7  .. 
28K8  .. 
28K9  .. 


Span 


27-0 

NM 

NM 

NM 

29-0 

30-0 

32-0 

32-0 

NM 

NM 

NM 

31-0 

32-0 

33-0 

35-0 

NM 

NM 

NM 

32-0 

34-0 

34-0 

36-0 

39-0 

39-0 

NM 

34-0 

35-0 

3&-0 

40-0 

40-0 

40-0 

40-0 

36-0 

38-0 

39-0 

40-0 

40-0 

40-0 

40-0 

40-0 

38-0 

39-0 

40-0 

40-0 

40-0 

40-0 

40-0 

40-0 

40-0 

40-0 

40-0 


Joist 

T 

Span 

28K10  

40-0 

28K12  

40-0 

30K7  

40-0 

30K8  

40-0 

30K9  

40-0 

30K10  

40-0 

30K11    

40-0 

30K12   

40-0 

10KCS1    

NM 

10KCS2  

NM 

10KCS3  

NM 

12KCS1    

NM 

12KCS2  

NM 

12KCS3  

NM 

14KCS1    

NM 

14KCS2  

NM 

14KCS3  

NM 

16KCS2  

NM 

16KCS3  

NM 

16KCS4   

NM 

16KCS5  

NM 

18KCS2  

35-0 

18KCS3  

NM 

18KCS4   

NM 

18KCS5  

NM 

20KCS2  

36-0 

20KCS3  

39-0 

20KCS4 

NM 

20KCS5  

NM 

22KCS2  

36-0 

22KCS3  

40-0 

22KCS4   

40-0 

22KCS5  

40-0 

24KCS2   

39-0 

24KCS3  

40-0 

24KCS4   

40-0 

24KCS5   

40-0 

26KCS2   

39-0 

26KCS3   

40-0 

26KGS4   

40-0 

26KCS5  

40-0 

28KCS2  

40-0 

28KCS3  

40-0 

28KCS4   

40-0 

28KCS5  j 

40-0 

30KC53  

40-0 

30KCS4   

40-0 

30KCS5  

40-0 

1 

i 

NM=diagonal  bolted  bridging  not  mandatory 
for  joists  under  40  feet. 


Table  B.— Erection  Bridging  for  Long  Span  Joists 


Joist 


18LH02 
18LH03 
18LH04 
18LH05 
18LH06 
18LH07 
18LH08 
18LH09 
20LH02 
20LH03 
20LH04 
20LH05 
20LH06 
20LH07 


Span 


33-0. 

NM. 

NM. 

NM. 

NM. 

NM. 

NM. 

NM. 

33-0. 

38-0. 

NM. 

NM. 

NM. 

NM. 
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Table  B. — Erection  Bridging  for  Long  Span  Joists — Continued 


Joist 


Span 


20LH08  

20LH09  

20LH10  

24LH03  

24LH04  

24LH05  

24LH06  

24LH07  

24LH08  

24LH09  

24LH10  

24LH11  

28LH05  

28LH06  

28LH07  

28LH08  

28LH09  

28LH10  

28LH11  

28LH12 ... 

28LH13  

32LH06  

32LH07  

32LH08  

32LH09  

32LH10  

32LH11  

32LH12  

32LH13  

32LH14  

32LH15  

36LH07  

36LH08  

36LH09  

36LH10  

36LH11  

36LH12  

36LH13  

36LH14  

36LH15  

NM  =  diagonal  bolted  bridging  not  mandatory  for  joists  under  40  feet. 


NM. 

NM. 

NM. 

35-0. 

3&-0. 

40-0 

40-0. 

40-0. 

40-0 

40-0. 

40-0. 

40-0 

40-0. 

40-0. 

40-0 

40-0 

40-0 

40-0. 

40-0. 

40-0. 

40-0. 

40-0 

40-0 

40-0 

40-0 

40-0 

40-0 

40-0 

40-0 

40-0 

40-0 

40-0 

40-0 

40-0 

40-0 

40-0 

40-0 

40-0 

40-0 

40-0 


tfirough  60-0 
tfirough  60-0 
through  60-0 
through  60-0 
through  60-0 
through  60-0 
through  60-0 
through  60-0 
through  60-0 
through  60-0 
through  60-0 
through  60-0 
through  60-0 
through  60-0 
through  60-0 
through  60-0 
through  60-0 
through  60-0 
through  60-0 
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(e)  Landing  and  placing  loads.  (1) 
During  the  construction  period,  the 
employer  placing  a  load  on  steel  joists 
shall  ensure  that  the  load  is  distributed 
so  as  not  to  exceed  the  carrying  capacity 
of  any  steel  joist. 

(2)  Except  for  paragraph  (e)(4)  of  this 
section,  no  construction  loads  are 
allowed  on  the  steel  joists  until  all 
bridging  is  installed  and  anchored  and 
all  joist-bearing  ends  are  attached. 

(3)  The  weight  of  a  bundle  of  joist 
bridging  shall  not  exceed  a  total  of  1000 
pounds  (454  kg).  A  bundle  of  joist 
bridging  shall  be  placed  on  a  minimum 
of  3  steel  joists  that  are  secured  at  one 
end.  The  edge  of  the  bridging  bundle 
shall  be  positioned  within  1  foot  (.30  m) 
of  the  secured  end. 

(4)  No  bundle  of  decking  may  be 
placed  on  steel  joists  until  all  bridging 
has  been  installed  and  anchored  and  all 
joist  bearing  ends  attached,  unless  all  of 
the  following  conditions  are  met: 


(i)  The  employer  has  first  determined 
from  a  qualified  person  and 
documented  in  a  site-specific  erection 
plan  that  the  structure  or  portion  of  the 
structure  is  capable  of  supporting  the 
load; 

(ii)  The  bundle  of  decking  is  placed 
on  a  minimum  of  3  steel  joists; 

(iii)  The  joists  supporting  the  bundle 
of  decking  are  attached  at  both  ends; 

(iv)  At  least  one  row  of  bridging  is 
installed  and  anchored; 

(v)  The  total  weight  of  the  decking 
does  not  exceed  4000  pounds  (1816  kg); 
and 

(vi)  The  edge  of  the  bundle  of  decking 
is  placed  within  1  foot  (.30  m)  of  the 
bearing  surface  of  the  joist  end. 

(5)  The  edge  of  the  construction  load 
shall  be  placed  within  1  foot  (.30  m)  of 
the  bearing  surface  of  the  joist  end. 

§1926.758    Pre-engineered  metal 
buildings. 

(a)  Erection  of  pre-engineered  metal 
buildings  shall  not  begin  until  the  site 


layout  has  been  completed  in 
accordance  with  §  1926.752(b). 

(b)  Each  column  shall  be  anchored  by 
a  minimum  of  4  anchor  bolts. 

(c)  Rigid  frames  shall  have  50  percent 
of  their  bolts  or  the  number  of  bolts 
specified  by  the  manufacturer 
(whichever  is  greater)  installed  and 
tightened  on  both  sides  of  the  web 
adjacent  to  each  flange  before  the 
hoisting  equipment  is  released. 

(d)  Construction  loads  shall  not  be 
placed  on  any  structural  steel 
framework  unless  such  framework  is 
safely  bolted,  welded  or  otherwise 
adequately  secured. 

(e)  In  girt  and  eave  strut  to  frame 
connections,  when  girts  or  eave  struts 
share  common  connection  holes  the 
following  shall  apply: 

(1)  At  least  one  bolt  with  its  wTench- 
tight  nut  shall  remain  connected  to  the 
second  member  unless  a  field-attached 
seat  or  similar  connection  device  is 
present  to  secure  the  first  member  so 
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that  the  girt  or  eave  strut  is  always 
secured  against  displacement;  and 

(2)  The  seat  or  similar  connection 
device  shall  be  provided  by  the 
manufacturer  of  the  girt  or  eave  strut. 

(D  Both  ends  of  all  steel  joists  or  cold- 
formed  joists  shall  be  fully  bolted  and/ 
or  welded  to  the  support  structure 
before: 

(1)  Releasing  the  hoisting  cables; 

(2)  Allowing  an  employee  on  the 
joists;  or 

(3)  Allowing  any  construction  loads 
on  the  joists. 

(g)  Purlins  and  girts  shall  not  be  used 
as  an  anchorage  point  for  a  fall  arrest 
system  unless  written  direction  to  do  so 
is  obtained  from  a  qualified  person. 

(h)  Purlins  may  only  be  used  as  a 
walking/working  surface  when 
installing  safety  systems,  after  all 
permanent  bridging  has  been  installed 
and  fall  protection  is  provided. 

(i)  Construction  loads  may  be  placed 
only  within  a  zone  that  is  within  8  feet 
(2.5  m)  of  the  centerline  of  the  primary 
support  member. 

§  1 926.759    Falling  object  protection. 

(a)  Securing  loose  items  aloft.  All 
materials,  equipment,  and  tools,  which 
are  not  in  use  while  aloft,  shall  be 
secured  against  accidental 
displacement. 

(b)  Overhead  protection.  The 
controlling  contractor  shall  ensure  that 
no  other  construction  processes  take 
place  below  steel  erection  unless 
adequate  overhead  protection  for  the 
employees  below  is  provided. 

§1926.760    Fall  protection. 

(a)  General  requirements.  (1)  Except 
as  provided  by  paragraph  (a)(3)  of  this 
section,  each  employee  covered  by  this 
subpart  who  is  on  a  walking/working 
surface  with  an  unprotected  side  or  edge 
more  than  15  feet  (4.6  m)  above  a  lower 
level  shall  be  protected  from  fall 
hazards. 

(2)  Protection  from  fall  hazards 
required  by  this  subpart  shall  consist  of 
perimeter  safety  cable  systems,  guardrail 
systems,  safety  net  systems,  or  personal 
fall  arrest  or  fall  restraint  (positioning 
device)  systems.  Guardrail  systems, 
safety  net  systems,  personal  fall  arrest 
systems  and  fall  restraint  (positioning 
device)  systems  shall  conform  to  the 
criteria  set  forth  in  §  1926.502. 

(3)  Connectors  and  employees 
working  in  controlled  decking  zones 
shall  be  protected  from  fall  hazards  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section,  respectively. 

(b)  Connectors.  Each  connector  shall: 
(1)  Be  protected  from  fall  hazards  of 

more  than  two  stories  or  30  feet  (9.1  m) 
above  a  lower  level,  whichever  is  less; 


(2)  Have  completed  connector  training 
in  accordance  with  §  1926.761;  and 

(3)  Be  provided,  at  heights  over  15 
and  up  to  30  feet  above  a  lower  level, 
with  a  personal  fall  arrest  or  fall 
restraint  (positioning  device)  system 
and  wear  the  equipment  necessary  to  be 
able  to  be  tied  off;  or  be  provided  with 
other  means  of  protection  from  fall 
hazards  in  accordance  with  paragraph 
(a)(2)  of  this  section. 

(c)  Controlled  decking  zone  (CDZ).  A 
controlled  decking  zone  may  be 
established  in  that  area  of  the  structure 
over  15  and  up  to  30  feet  above  a  lower 
level  where  metal  deck  is  initially  being 
installed  and  forms  the  leading  edge  of 
a  work  area.  In  each  CDZ.  the  following 
shall  apply: 

(1)  Each  employee  working  at  the 
leading  edge  in  a  CDZ  shall  be  protected 
from  fall  hazards  of  more  than  two 
stories  or  30  feet  (9.1  m),  whichever  is 
less. 

(2)  Access  to  a  CDZ  shall  be  limited 
exclusively  to  those  employees  engaged 
in  leading  edge  work. 

(3)  The  boundaries  of  a  CDZ  shall  be 
designated  and  clearly  marked.  The 
CDZ  shall  not  be  more  than  90  feet  (27.4 
m)  wide  and  90  feet  (27.4  m)  deep  from 
any  leading  edge.  The  CDZ  shall  be 
marked  by  the  use  of  control  lines  or  the 
equivalent.  Examples  of  acceptable 
procedures  for  demarcating  CDZ's  can 
be  found  in  Appendix  D  to  this  subpart. 

(4)  Each  employee  working  in  a  CDZ 
shall  have  completed  CDZ  training  in 
accordance  with  §  1926.761. 

(5)  During  initial  placement,  deck 
panels  shall  be  placed  to  ensure  full 
support  by  structural  members. 

(6)  Unsecured  decking  in  a  CDZ  shall 
not  exceed  3000  square  feet  (914.4  m  ^). 

(7)  Safety  deck  attachments  shall  be 
performed  in  the  CDZ  from  the  leading 
edge  back  to  the  control  line  and  shall 
have  at  least  two  attachments  per  deck 
panel. 

(8)  Final  deck  attachments  and 
installation  of  shear  connectors  shall  not 
be  performed  in  the  CDZ. 

(d)  Covering  roof  and  floor  openings. 
(1)  Covers  for  roof  and  floor  openings 
required  by  §  1926.754  (e)(2)(ii)  and 
(e)(2)(iii)  shall  be  capable  of  supporting, 
without  failure,  the  greater  of  either: 

(i)  30  psf  for  roofs  and  50  psf  for 
floors;  or 

(ii)  twice  the  weight  of  the  employees, 
equipment  and  materials  that  may  be 
imposed  on  the  cover  at  any  one  time. 

(2)  All  covers  shall  be  secured  when 
installed  to  prevent  accidental 
displacement  by  the  wind,  equipment  or 
employees. 

(3)  All  covers  shall  be  painted  with 
high-visibility  paint  or  shall  be  marked 


with  the  word  "HOLE"  or  "COVER"  to 
provide  warning  of  the  hazard. 

(4)  Smoke  dome  or  skylight  fixtures, 
which  have  been  installed,  are  not 
considered  covers  for  the  purpose  of 
this  section  unless  they  meet  the 
strength  requirements  of  paragraph 
(d)(1)  of  this  section. 

(e)  Custody  of  fall  protection.  Fall 
protection  provided  by  the  steel  erector 
shall  remain  in  an  area  to  be  used  by 
other  trades  after  the  steel  erection 
activity  has  been  completed  only  if  the 
controlling  contractor  or  its  authorized 
representative: 

(1)  Has  directed  the  steel  erector  to 
leave  the  fall  protection  in  place;  and 

(2)  Has  inspected  and  accepted 
control  and  responsibility  of  the  fall 
protection  prior  to  authorizing  persons 
other  than  steel  erectors  to  work  in  the 
area. 

§1926.761     Training. 

The  following  provisions  supplement 
the  requirements  of  §  1926.21  regarding 
the  hazards  addressed  in  this  subpart. 

(a)  Training  personnel.  Training 
required  by  this  section  shall  be 
provided  by  a  qualified  person(s). 

(b)  Fall  hazard  training.  The  employer 
shall  provide  a  training  program  for  all 
employees  exposed  to  fall  hazards.  The 
program  shall  include  training  and 
instruction  in  the  following  areas: 

(1)  The  recognition  and  identification 
of  fall  hazards  in  the  work  area; 

(2)  The  use  and  operation  of  perimeter 
safety  cable  systems,  personal  fall  arrest 
systems,  fall  restraint  (positioning 
device)  systems,  safety  net  systems, 
controlled  decking  zones  and  other 
protection  to  be  used; 

(3)  The  correct  procedures  for 
erecting,  maintaining,  disassembling, 
and  inspecting  the  fall  protection 
systems  to  be  used; 

(4)  The  procedures  to  be  followed  to 
prevent  falls  to  lower  levels  and  through 
or  into  holes  and  openings  in  walking/ 
working  surfaces  and  walls;  and 

(5)  The  fall  protection  requirements  of 
§1926.760. 

(c)  Special  training  programs.  In 
addition  to  the  training  required  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  employer  shall  provide  special 
training  to  employees  engaged  in  the 
following  activities. 

(1)  Multiple  lift  rigging  procedure.  The 
employer  shall  ensure  that  each 
employee  who  performs  multiple  lift 
rigging  has  been  provided  training  in 
the  following  areas: 

(i)  The  nature  of  the  hazards 
associated  with  multiple  lifts;  and 

(ii)  The  proper  procedures  and 
equipment  to  perform  multiple  lifts 
required  by  §  1926.753(c). 
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(2)  Connector  procedures.  The 
employer  shall  ensure  that  each 
connector  has  been  provided  training  in 
the  following  areas: 

(i)  The  nature  of  the  hazards 
associated  with  connecting;  and 

(ii)  The  establishment,  access,  proper 
connecting  techniques  and  work 
practices  required  by  §§  1926.760(b)  and 
1926.756(c). 

(3)  Controlled  decking  zone 
procedures.  Where  CDZs  are  being  used, 
the  employer  shall  ensure  that  each 
employee  has  been  provided  training  in 
the  following  areas: 

(i)  The  nature  of  the  hazards 
associated  with  work  within  a 
controlled  decking  zone;  and 

(ii)  The  establishment,  access,  proper 
installation  techniques  and  work 
practices  required  by  §§  1926.760(c)  and 
1926.754(e). 

Note  to  Appendices  to  Subpart  R:  The 

following  appendices  to  subpart  R  of  this  part 
serve  as  non-mandatory  guidelines  to  assist 
employers  in  complying  with  the  appropriate 
requirements  of  subpart  R  of  this  part. 

Appendix  A  to  Subpart  R — Guidelines 
for  Establishing  the  Components  of  a 
Site-Specific  Erection  Plan:  Non- 
Mandatory  Guidelines  for  Complying 
With  §  1926.752(d) 

(a)  General.  This  appendix  serves  as  a 
guideline  to  assist  employers  who  elect  to 
develop  a  site-specific  erection  plan  in 
accordance  with  §  1926.752(d)  with  alternate 
means  and  methods  to  provide  employee 
protection  in  accordance  with 


§§  1926.752(d).  1926.753(a)(5),  1926.757(a)(3) 
and  1926.757(e)(4)(i). 

(b)  Development  of  a  site-specific  erection 
plan.  Pre-construction  conference(s)  and  site 
inspection(s)  are  held  between  the  erector 
and  the  controlling  contractor,  and  others 
such  as  the  project  engineer  and  fabricator 
before  the  start  of  steel  erection.  The  purpose 
of  such  conference(s}  is  to  develop  and 
review  the  site-specific  erection  plan  that 
will  meet  the  requirements  of  this  section 

(c)  Components  of  a  site-specific  erection 
plan.  In  developing  a  site-specific  erection 
plan,  a  steel  erector  considers  the  following 
elements: 

(1)  The  sequence  of  erection  activity. 
developed  in  coordination  with  the 
controlling  contractor,  that  includes  the 
following: 

(i)  Material  deliveries: 
(ii)  Material  staging  and  storage:  and 
(iii)  Coordination  with  other  trades  and 
construction  activities. 

(2)  A  description  of  the  crane  and  derrick 
selection  and  placement  procedures, 
including  the  following: 

(i)  Site  preparation; 
(ii)  Path  for  overhead  loads;  and 
(iii)  Critical  lifts,  including  rigging  supplies 
and  equipment. 

(3)  A  description  of  steel  erection  activities 
and  procedures,  including  the  following: 

(i)  Stability  considerations  requiring 
temporary  bracing  and  guying: 

(ii)  Erection  bridging  terminus  point: 

(iii)  Anchor  bolt  notifications  regarding 
repair,  replacement  and  modifications; 

(iv)  Columns  and  beams  (including  joists 
and  purlins); 

(v)  Connections; 

(vi)  Decking;  and 

(vii)  Ornamental  and  miscellaneous  iron. 


(4)  A  description  of  the  fall  protection 
procedures  that  will  be  used  to  complv  with 
§1926.760, 

(5)  A  description  of  the  procedures  that 
will  be  used  to  comply  with  §  1926.759 

(6)  A  description  of  the  special  procedures 
required  for  hazardous  non-routine  tasks. 

(7)  .\  certification  for  each  employee  who 
has  received  training  for  performing  steel 
erection  operations  as  required  by 

§1926  761 

(8)  A  list  of  the  qualified  and  competent 
persons. 

(9)  A  description  of  the  procedures  that 
will  be  utilized  in  the  event  of  rescue  or 
emergency  response. 

(d)  Other  plan  information  The  plan. 

(1)  Includes  the  identification  of  the  site 
and  project:  and 

(2)  Is  signed  and  dated  by  the  qualified 
person(s)  responsible  for  its  preparation  and 
modification. 

Appendix  B  TO  Subpart  R — Acceptable 
Test  Methods  for  Testing  Slip- 
Resistance  of  Walking/Working 
Surfaces  (§  1926.754(c)(3))  Non- 
mandatory  Guidelines  for  Complying 
With  §  1926.754(c)(3). 

The  following  references  provide 
acceptable  test  methods  for  complying  with 
the  requirements  of  §  1926.754(c)(3). 

•  Standard  Test  Method  for  Lsing  a 
Portable  Articulated  Strut  Slip  Tester  (PAST) 
(ASTM  Fl 678-96) 

•  Standard  Test  .Method  for  Ising  a 
Variable  Incidence  Tribometer  (VIT)  (,^STM 
F1679-96) 
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Appendix  C  to  Subpart  R— Illustrations  of  Bridging  Terminus  Points:  Non-Mandatory  Guidelines  for  Complying  With 

§  1926.757(c)(3) 
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Appendix  D  to  Subpart  R — Illustration 
of  the  use  of  Control  Lines  to  Demarcate 
Controlled  Decking  Zones  (CDZs):  Non- 
Mandatory  Guidelines  for  Complying 
With  §  1926.760(c)(3) 

(1)  When  used  to  control  access  to 
areas  where  leading  edge  and  initial 
securement  of  metal  deck  and  other 
operations  connected  with  leading  edge 
work  are  taking  place,  the  controlled 
decking  zone  (CDZ)  is  defined  by  a 
control  line  or  by  any  other  means  that 
restricts  access. 

(i)  A  control  line  for  a  CDZ  is  erected 
not  less  than  6  feet  (1.8  m)  nor  more 
than  90  feet  (27.4  m)  from  the  leading 
edge. 

(ii)  Control  lines  extend  along  the 
entire  length  of  the  unprotected  or 
leading  edge  and  are  approximately 
parallel  to  the  unprotected  or  leading 
edge. 

(iii)  Control  lines  are  connected  on 
each  side  to  a  guardrail  system,  wall, 
stanchion  or  other  suitable  anchorage. 

(2)  Control  lines  consist  of  ropes, 
wires,  tapes,  or  equivalent  materials, 
and  supporting  stanchions  as  follows: 


(i)  Each  line  is  rigged  and  supported 
m  buch  a  way  that  its  lowest  point 
(including. sag)  is  not  less  than  39  inches 
(1.0  m)  from  the  walking/working 
surface  and  its  highest  point  is  not  more 
than  45  inches  (1.3  m)  from  the 
walking/working  surface. 

(ii)  Each  line  has  a  minimum  breaking 
strength  of  200  pounds  (90.8  kg). 

Appendix  E  to  Subpart  R — Training: 
Non-Mandatory  Guidelines  for 
Complying  With  §  1926.761 

The  training  requirements  of 
§  1926.761  will  be  deemed  to  have  been 
met  if  employees  have  completed  a 
training  course  on  steel  erection, 
including  instruction  in  the  provisions 
of  this  standard,  that  has  been  approved 
by  the  U.S.  Department  of  Labor  Bureau 
of  Apprenticeship. 

Appendix  F  to  Subpart  R — Installation 
of  Perimeter  Safety  Cables:  Non- 
Mandatory  Guidelines  for  Complying 
with  §1926.756(0  To  Protect  the  ' 
Unprotected  Side  or  Edge  of  a  Walking/ 
Working  Surface. 

In  multi-story-  structures,  the  project 
structural  engineer  of  record  (SER)  may 


facilitate  the  ease  of  erecting  perimeter 
safety  cables,  where  structural  design 
allows,  by  placing  column  splices 
sufficiently  high  so  as  to  accommodate 
perimeter  safety  cables  located  at  42-45 
inches  above  the  finished  floor.  The  SER 
may  also  consider  allowing  holes  to  be 
placed  in  the  column  web.  when  the 
column  is  oriented  with  the  web 
perpendicular  to  the  structure! 
perimeter,  at  42-45  inches  above  the 
finished  floor  and  at  the  midpoint 
between  the  finished  floor  and  the  top 
cable.  When  holes  in  the  column  web 
are  allowed  for  perimeter  safetv  cables. 
the  column  splice  must  be  placed 
sufficiently  high  so  as  not  to  interfere 
with  any  attachments  to  the  column 
necessary  for  the  column  splice. 
Column  splices  are  recommended  to  be 
placed  at  every  other  or  fourth  levels  as 
design  allows.  Column  splices  at  third 
levels  are  detrimental  to  the  erection 
process  and  should  be  avoided  if 
possible. 

[FR  Doc   98-21112  Fiiod  8-12-98.  8  4,5  dm] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  20,  32  and  35 
RIN3150-AF74 

Medical  Use  of  Byproduct  Material; 
Proposed  Revision 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  a 
revision  of  its  regulations  governing  the 
medical  use  of  byproduct  material.  The 
proposed  rule  is  one  component  of  the 
Commission's  overall  program  for 
revising  its  regulatory  framework  for 
medical  use.  The  overall  goals  of  this 
program  are  to  focus  NRC's  regulations 
on  those  medical  procedures  that  pose 
the  highest  risk  to  workers,  patients,  and 
the  public,  and  to  structure  its 
regulations  to  be  risk-informed  and 
more  performance-based,  consistent 
with  the  NRC's  "Strategic  Plan  for  Fiscal 
Year  1997-Fiscal  Year  2002."  A  notice 
in  this  issue  of  the  Federal  Register 
announcing  the  Commission's  proposed 
revision  of  its  1979  "Medical  Use  Policy 
Statement"  for  public  comment  is 
published  elsewhere. 
DATES:  The  comment  period  expires 
November  12.  1998.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  only  able  to  ensure  consideration  of 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Comments  may  be  sent  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Attention:  Rulemakings  and 
Adjudications  Staff. 

Deliver  comments  to:  One  White  Flint 
North,  11555  Rockville  Pike.  Rockville. 
Maryland  20852,  between  7:30  am  and 
4:15  pm  on  Federal  workdays. 

Copies  of  comments  received  may  be 
examined  at:  NRC  Public  Document 
Room.  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  web 
site  through  the  NRC  home  page  (http:/ 
/www. nrc.gov).  From  the  home  page, 
select  "Rulemaking"  from  the  tool  bar. 
The  interactive  rulemaking  website  can 
then  be  accessed  by  selecting  "New 
Rulemaking  Website."  This  site 
provides  the  ability  to  upload  comments 
as  files  (any  format),  if  your  web 
browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  web  site,  contact  Ms.  Carol 
Gallagher,  (301)  415-5905;  e-mail 
CAG@nrc.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  Haney,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001,  (301)  415-6825,  e-mail 
CXH@nrc.gov  or  Diane  Flack,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
Nuclear  Regulatory  Commission, 
Washington,  DC  02555-€001,  (301)  415- 
5681,  e-mail  DSFI@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Petition  for  Rulemaking 

III.  Discussion  and  input  to  Proposed  Rule 

IV.  Discussion  of  Text  of  Proposed  Rule 

V.  Coordination  with  the  Advisory 

Committee  on  Medical  Uses  of  Isotopes 

VI.  Coordination  With  NRC  Agreement  States 

VII.  Consistency  with  Medical  Policy 
Statement 

VIII.  Implementation 

IX.  Issues  of  Compatibility  for  Agreement 

States 

X.  Finding  of  No  Significant  Environmental 

Impact:  Availability 

XI.  Paperwork  Reduction  Act  Statement 

XII.  Regulatory  Analysis 

XIII.  Regulatory  Flexibility  Analysis 
XIV  Backfit  Analysis 

I.  Background 

Use  of  Byproduct  Material  in  Medicine 

Since  1946,  growth  in  the  medical 
applications  of  radioisotopes  has  been 
very  rapid  as  their  usefulness  has 
become  more  apparent  in  diagnosis, 
therapy,  and  medical  research.  Current 
medical  procedures  employ  a  number  of 
radionuclides  in  a  wide  variety  of 
chemical  and  physical  forms.  Nuclear 
medicine  procedures  for  diagnostic  and 
therapeutic  applications  involve  the 
internal  administration  of  radiolabeled 
tracers.  Administration  of  the 
radiolabeled  tracers,  known  as 
radiopharmaceuticals,  may  be 
performed  by  intravenous  injection, 
inhalation,  or  oral  ingestion.  Diagnostic 
nuclear  medicine  in  most  cases  involves 
imaging  agents  used  for  the  delineation 
and  localization  of  organ  tissues  by 
scintigraphy  (e.g.,  technetium-99m 
hydroxymethylene  diphosphonate  used 
as  a  bone  seeking  radiopharmaceutical). 
Organ  function  may  be  determined  by 
quantifying  the  accumulation  of 
radiopharmaceuticals  in  organs  of 
interest  (e.g.,  iodine-131  uptake  studies 
used  to  assess  thyroid  function). 
Therapeutic  nuclear  medicine  may  use 
various  radiopharmaceuticals  for  the 
treatment  of  disease  by  selective 
absorption  or  concentration  (e.g., 
iodine-131  used  to  treat  thyroid  cancer). 
Other  therapeutic  applications  may 
involve  the  use  of  radiopharmaceuticals 
in  colloidal  suspensions  for  the 
treatment  of  malignant  tumors  (e.g., 
phosphate-32  infusion  for  treatment  of 


peritoneal  or  pleural  effusions 
associated  with  malignant  tumors). 

Since  the  early  1900s,  radiation 
therapy  has  become  one  of  the  major 
modalities  of  treatment  in  the 
management  of  neoplastic  disease, 
generally  referred  to  as  cancer. 
Radiation  therapy  may  also  be  used  as 
a  palliative  agent  in  the  medical 
treatment  process.  The  objective  of 
conventional  radiation  therapy  using  a 
teletherapy  sealed  source  is  to  deliver  a 
precisely  measured  dose  of  radiation  to 
a  defined  tumor  volume.  This  is  usually 
accomplished  by  delivering  a  dose  in 
daily  increments  over  several  weeks. 
External  beam  radiation  therapy  has 
evolved  using  innovative  technology 
that  has  led  to  the  development  of  the 
gamma  stereotactic  radiosurgery  device 
used  for  treatment  of  precisely  defined 
intracranial  targets  (e.g.,  brain  tumors 
and  arteriovenous  malformations). 

Brachytherapy  uses  a  variety  of 
smaller  sealed  sources  for  localized 
treatment  of  cancer.  Typically  the  sealed 
sources  are  either  inserted  in  a  cavity 
(e.g.,  cesium-137  sources  used  for 
intracavitary  treatment  of  cervical 
cancer)  or  implanted  in  tissue  (e.g., 
iodine-125  seeds  used  for  interstitial 
treatment  of  prostate  cancer).  Various 
remote  afterloading  devices  have  been 
developed  for  low,  medium,  and  high 
dose-rate  brachytherapy  treatments. 

State  and  Federal  Regulations 

Byproduct  material  or  radiation  from 
byproduct  material  is  regulated  by 
either  State  or  Federal  Laws.  The  NRC 
regulates  the  administration  of 
byproduct  material  or  radiation  from 
byproduct  material  in  20  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and 
various  territories  of  the  United  States. 
There  are  approximately  1900  NRC 
licenses  authorizing  the  medical  use  of 
byproduct  material  under  10  CFR  Part 
35,  "Medical  Uses  of  Byproduct 
Material."  Thirty  States,  known  as 
Agreement  States,  have  entered  into  an 
agreement  with  the  NRC  to  regulate  the 
use  of  byproduct  material  (as  authorized 
by  section  274  of  the  Atomic  Energy 
Act).  These  States  issue  licenses  and 
currently  regulate  about  5000 
institutions,  e.g.,  hospitals,  clinics,  or 
physicians  in  private  practice.  The  use 
of  byproduct  material  represents  only  a 
small  fraction  of  all  medical  uses 
nationwide  of  radionuclides  or  sources 
of  radiation,  e.g.  x-ray. 

Revision  of  NRC's  Regulatory  Program 

NRC's  medical  use  program  includes 
use  of  byproduct  material  in  medical 
diagnosis,  therapy,  and  research.  NRC's 
requirements  for  medical  licensees  are 
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described  in  10  CFR  Part  35. 
Approximately  eleven  million  patients 
annually  undergo  medical  procedures 
involving  byproduct  materials. 

The  Commission  examined  the  issues 
surrounding  its  medical  use  program  in 
detail  during  a  1993  internal  senior 
management  review,  a  1996 
independent  external  review  by  the 
National  Academy  of  Sciences,  Institute 
of  Medicine,  and  the  Commission's 
Strategic  Assessment  and  Rebaselining 
Initiative  (SA).  In  particular,  medical 
oversight  was  addressed  in  the  SA 
Direction-Setting  Issue  Paper  Number  7 
(DSI  7)  (released  September  16,  1996). 
In  September  1997,  the  Commission 
issued  its  "Strategic  Plan"  (NUREG- 
1614,  Vol.  1)  which  stated  that  its  goal 
in  regulating  nuclear  materials  safety  is 
to  "prevent  radiation-related  deaths  or 
illnesses  due  to  civilian  use  of  source, 
byproduct,  and  special  nuclear 
materials." 

In  its  Staff  Requirements 
Memorandum  (SRM)— COMSECY-96- 
057,  "Materials/Medical  Oversight  (DSI 
7),"  dated  March  20,1997,  the 
Commission  stated  that  it  supported 
continuation  of  the  ongoing  medical  use 
regulatory  program  with  improvements, 
decreased  oversight  of  low-risk 
activities,  and  continued  emphasis  on 
high-risk  activities.  This  SRM  also 
directed  the  NRC  staff  to  revise  Part  35, 
associated  guidance  documents,  and,  if 
necessary,  the  Commission's  1979 
Medical  Use  Policy  Statement  (44  FR 
8242;  February  9,  1979).  The 
Commission's  SRM  specifically  directed 
the  restructuring  of  Part  35  into  a  risk- 
informed,  more  performance-based 
regulation.  In  addition,  the  Commission 
expressed  its  support  for  the  use  of  the 
Advisory  Committee  on  the  Medical  Use 
of  Isotopes  (ACMUI)  and  professional 
medical  organizations  and  societies  in 
the  revision  of  Part  35  and  the  medical 
policy  statement.  The  Commission 
specifically  directed  the  NRC  staff  to 
"consider  a  rulemaking  process  that 
provides  more  opportunity  for  input 
from  potentially  affected  parties  ^an  is 
provided  by  the  normal  notice  and 
comment  rulemaking  process  but  would 
be  less  consumptive  of  resources  and 
time  than  the  process  recently  used  in 
the  development  of  NRC's  rule  on 
radiological  criteria  for  license 
termination." 

During  development  of  the  rule  and 
associated  guidance,  as  well  as  during 
the  review  of  the  Medical  Use  Policy 
Statement,  the  Commission  considered 
the  following  issues: 

(1)  Focusing  Part  35  on  those 
procedures  that  pose  the  highest  risk; 

(2)  Regulatory  oversight  alternatives 
for  diagnostic  procedures  that  are 


consistent  with  the  lower  overall  risk  of 
these  procedures; 

(3)  The  best  way  to  capture  not  only 
relevant  safety-significant  events,  but 
also  precursor  events; 

(4)  Changing  the  nomenclature  from 
"misadministration"  to  "medical  event" 
or  comparable  terminology; 

(5)  Redesigning  Part  35  so  that 
regulatory  requirements  for  new 
treatment  modalities  can  be 
incorporated  in  a  timely  manner; 

(6)  Revising  the  requirement  for  a 
quality  management  program  (10  CFR 
35.32)  to  focus  on  those  requirements 
that  are  essential  for  patient  safety;  and 

(7)  The  viability  ofusing  or 
referencing  available  industry  guidance 
and  standards,  within  Part  35  and 
related  guidance,  to  the  extent  that  they 
meet  NRC's  needs. 

The  proposed  rule  that  would  revise 
Part  35  has  been  developed  in  response 
to  these  issues  and  concerns. 

The  Commission,  in  its  SRM  of  June 
30,  1997,  "SECY-97-1 15— "Program  for 
Revision  of  10  CFR  Part  35,  'Medical 
Uses  of  Byproduct  Material"  and 
Associated  Federal  Register  notice," 
approved  the  NRC  staffs  proposed  plan 
for  the  revision  of  Part  35.  The  Federal 
Register  notice,  "Medical  Use  of 
Byproduct  Material:  Issues  and  Request 
for  Public  Input"  (62  FR  42219-42220; 
August  6,  1997),  sohcited  early  public 
input  on  the  proposed  rulemaking. 

The  NRC  staff  implemented  the 
approved  plan  using  an  approach 
involving  public  Working  and  Steering 
Group  meetings,  with  significant 
opportunities  for  input  from  the  public, 
potentially  affected  parties,  the  ACMUI, 
and  professional  medical  organizations. 
Publicly  noticed  Working  and  Steering 
Group  meetings  were  held  in  August. 
September,  and  December  1997,  and  in 
January,  February,  March,  and  April 
1998.  During  the  Working  and  Steering 
Group  meetings,  the  groups  identified 
significant  crosscutting  issues 
associated  with  the  rulemaking.  These 
issues  included  patient  notification, 
precursor  events,  Radiation  Safety 
Committee,  quality  management 
program,  and  training  and  experience 
for  authorized  users.  Rulemaking 
alternatives  were  developed  for  these 
crosscutting  issues  and  were  made 
available  on  the  Internet  and  in  the 
NRC's  Public  Document  Room  for 
comment.  These  alternatives  were 
discussed  with  (1)  the  ACMUI  at  its 
September  1997  meeting,  (2)  the  public 
at  facilitated  public  workshops  held  in 
Philadelphia,  PA,  in  October  and  in 
Chicago,  IL,  in  November  1997 
(discussed  below),  (3)  State  regulators  at 
a  publicly  noticed  workshop  that  was 
conducted  during  the  October  1997  All 


Agreement  States  Meeting,  and  (4) 
meetings  of  medical  professional 
societies. 

In  addition  to  the  proposed  revision 
of  Part  35,  the  Commission  is  publishing 
for  public  comment,  in  a  separate 
Federal  Register  notice,  a  proposed 
revision  of  its  1979  policy  statement  on 
the  Medical  Use  of  Bvproduct  Material 
(44  FR  8242;  Februan'  9.  1979).  The 
proposed  revision  of  the  medical  policy 
statement  is  another  component  of  the 
Commission's  overall  program  for 
revising  its  regulatory  framework  for 
medical  use,  including  its  regulations  in 
Part  35.  The  proposed  revision  of  Part 
35  is  consistent  with  the  proposed 
revision  of  the  Medical  Use  Policy 
Statement  (MPS)  and  is  generally 
consistent  with  the  current  MPS  (see 
Section  VII  of  the  SUPPLEMENTARY 
INFORMATION  section  of  this  document). 

Workshops 

The  Commission  believes  that  it  is 
important  for  interests  affected  by  the 
medical  use  rulemaking  to  not  only 
have  an  early  opportunity  to  comment 
on  the  rulemaking  issues,  but  also  to 
have  an  opportunity  to  discuss  the 
rulemaking  with  one  another  and  the 
agency.  Accordingly,  the  Commission 
convened  two  public  workshops  in 
which  the  interests  that  maybe  affected 
by  the  rulemaking  had  the  opportunity 
to  discuss  the  rulemaking  issues. 
Although  the  workshops  were  intended 
to  foster  a  clearer  understanding  of  the 
positions  and  concerns  of  the  affected 
interests,  as  well  as  to  identify  areas  of 
agreement  or  disagreement,  it  was  not 
the  intent  of  the  workshop  process  to 
develop  a  consensus  agreement  of  the 
participants  on  rulemaking  issues. 

In  order  to  have  a  manageable 
discussion,  the  number  of  invited 
participants  in  the  roundtable 
discussions  at  each  workshop  was 
limited.  The  Commission,  through  a 
facilitator  for  each  workshop,  attempted 
to  insure  participation  by  a  broad 
spectrum  of  interests  that  may  be 
affected  by  the  rulemaking.  These 
interests  included  nuclear  medicine 
physicians,  physician  specialists  such 
as  cardiologists  and  radiologists, 
medical  physicists,  medical 
technologists,  radiation  safety  officers, 
nurses,  medical  education  and 
certification  organizations, 
radiopharmaceutical  interests,  hospital 
administrators,  patients  rights 
advocates,  Agreement  States,  Federal 
agencies,  and  experts  on  risk  analysis. 
Other  members  of  the  public  were 
invited  to  attend  and  had  the 
opportunity  to  comment  on  the 
rulemaking  issues  and  the  workshop 
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discussions  at  periodic  intervals  during 
the  workshops. 

The  workshops  had  a  common, 
predefined  agenda  focused  primarily  on 
alternatives  for  major  ("crosscutting") 
issues,  some  with  draft  regulatory  text. 
The  workshop  format  was  sufficiently 
flexible  to  allow  for  the  introduction  of 
additional  related  issues  that 
participants  wanted  to  raise.  The 
workshop  commentary  was  transcribed 
and  summarized  in  "Summary  of 
Discussion:  Facilitated  Public  Workshop 
on  Revisions  to  10  CFR  Part  35  Held  in 
Philadelphia,  Pennsylvania,  on  October 
28-30,  1997"  (April  17,  1998)  and 
"Summary  of  Discussion:  Facilitated 
Public  Workshop  on  Revisions  to  10 
CFR  Part  35  Held  in  Chicago,  Illinois,  on 
November  12-14,  1997"  (April  17, 
1998).  The  summary  documents  are 
available  for  inspection  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 
Single  copies  of  the  summary 
documents  are  available  as  indicated  in 
the  For  Further  Information  Contact 
section  of  this  document.  A  brief 
summary  of  the  participant's  positions 
on  the  major  crosscutting  issues 
associated  with  this  rulemaking  is 
provided  in  Section  11!  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

The  Commission  plans  to  hold  three 
public  workshops  during  the  formal 
comment  period  to  facilitate  public 
comments  on  the  proposed  rulemaking. 
A  notice  for  these  workshops  was 
published  in  the  Federal  Register  on 
July  24,  1998  (63  FR  39763). 

IL  Petition  for  Rulemaking 

The  Commission  has  incorporated 
into  this  rulemaking  the  resolution  of  a 
Petition  for  Rulemaking  (PRM)  filed  by 
the  University  of  Cincinnati  dated  April 
7,  1996  (PRM  20-24),  because  of  its 
pertinence  to  Part  35.  On  June  21,  1996 
(61  FR  31874),  the  NRC  published  a 
notice  of  receipt  and  a  request  for 
comment  on  this  petition  for 
rulemaking. 

The  petitioner  requested  that  the  NRC 
amend  10  CFR  20.1301,  "Dose  limits  for 
individual  members  of  the  public"  to: 

(1)  Provide  medical  licensees  the 
discretion  to  permit  those  visitors 
determined  by  the  physician  to  be 
necessary  for  the  emotional  or  physical 
support  of  the  patient  to  receive  up  to 

5  mSv  (0.5  rem)  (e.g.,  parents  of  very 
young  radiation  therapy  patients,  close 
family  members  of  elderly  patients,  or 
other  persons  who  could  provide 
emotional  support  to  the  patient); 

(2)  Exclude  pregnant  women  and 
individuals  younger  than  18  years  of  age 


from  receiving  a  dose  in  excess  of  1  mSv 
(0.1  rem);  and 

(3)  Document  compliance  by  issuing 
radiation  dose  monitoring  devices  (i.e., 
pocket  dosimeter,  film  badge,  TLD,  or 
electronic  dosimeter)  to  each  specified 
visitor. 

In  response  to  the  request  for  public 
comments,  the  Commission  received 
comments  from  four  members  of  the 
general  public.  All  commenters  agreed 
with  the  petition.  One  of  the 
commenters  suggested  that  the  previous 
5  mSv  (0.5  rem)  dose  limit  for  the 
general  public  be  reinstated  for  a 
"specific"  public  and,  under  unusual 
circumstances,  also  permit  the 
authorized  user  to  authorize  even  higher 
exposure  provided  the  latter  does  not 
"receive  more  radiation  than  a  radiation 
worker."  Another  commenter  suggested 
permitting  the  authorized  user  to 
authorize  even  higher  exposure 
provided  it  did  not  exceed  the 
occupational  dose  limit  of  50  mSv  (5 
rem). 

Although  a  50  mSv  (5  rem)  dose  limit 
for  adult  visitors  exposed  to 
radionuclide  therapy  patients  is 
consistent  with  the  recommendations  of 
the  National  Council  on  Radiation 
Protection  and  Measurements  (NCRP 
Commentary  No.  11,  Dose  Limits  for 
Individuals  Who  Receive  Exposure 
From  Radionuclide  Therapy  Patients, 
February  28,  1995),  this  suggestion  is 
not  consistent  with  release  of  patients  in 
accordance  with  §  35.75,  or  with  the 
approach  to  protection  of  the  public  in 
10  CFR  Part  20.  For  this  reason,  the  NRC 
decided  not  to  adopt  the  suggested  50 
mSv  (5  rem)  dose  limit. 

The  NRC  reviewed  the  petitioner's 
request  and  comments  received  on  the 
petition  and  believes  there  is  merit  in 
granting  the  petition  in  part  as 
discussed  in  detail  later.  This  proposed 
rule  responds  to  the  petition  by 
amending  10  CFR  Part  20  to  allow  the 
licensee  the  discretion  to  permit  visitors 
to  receive  up  to  5  mSv  (0.5  rem)  in  a 
year  from  exposure  to  hospitalized 
radiation  patients. 

III.  Discussion  and  Input  to  Proposed 
Rule 

The  program  for  revising  Part  35  and 
the  associated  guidance  documents  has 
provided  more  opportunity  for  input 
from  potentially  affected  parties  (the 
medical  community  and  the  public) 
than  is  provided  by  the  typical  notice 
and  comment  rulemaking  process.  Early 
public  input  was  solicited  through 
several  different  mechanisms: 
requesting  public  input  through  Federal 
Register  notices;  holding  open  meetings 
of  the  government  groups  developing 
the  revised  rule  language;  meeting  with 


medical  professional  societies  and 
boards;  putting  background  documents, 
options  for  the  more  significant 
regulatory  issues  associated  with  the 
rulemaking,  and  ahernatives  for  revising 
the  1979  Medical  Use  Policy  Statement 
on  the  Internet;  and  convening  public 
workshops.  The  NRC  received 
approximately  330  letters  providing 
input  to  the  rulemaking  process.  The 
input  received  from  the  public  during 
the  development  of  the  proposed 
rulemaking  is  categorized  and 
summarized  below,  according  to  the 
significant  regulatory  issues  that  were 
identified  very  early  in  the  rulemaking 
process. 

A.  Training  and  Experience 

1.  Facilitated  Workshops 

The  issue  of  training  and  experience 
for  authorized  users  generated  the  most 
discussion  among  workshop 
participants.  Discussion  of  this  topic 
was  organized  into  segments  that 
addressed  "key  current  problems  or 
advantages  identified  by  participants"; 
certain  "crosscutting"  training  and 
experience  issues  (including  such 
questions  as  the  role  a  professional 
degree,  medical  specialty  certification, 
or  testing  should  play  in  qualifying  an 
authorized  user);  and  various  specific 
alternatives  (developed  by  the  Part  35 
Working  Group)  for  training  and 
experience  necessary  to  qualify  a 
physician  as  an  authorized  user. 

Based  on  specific  questions  posed  to 
participants,  certain  issues  emerged  as 
important  in  determining  the  necessary 
training  and  experience  for  qualifying  as 
an  authorized  user.  For  instance,  some 
participants  believed  that  the  current 
requirements  are  unrealistically 
stringent.  Other  participants  maintained 
that  training  and  experience  can  be 
varied,  based  upon  the  degree  of  risk 
posed  by  a  specific  modality.  (However, 
participants  did  not  necessarily  agree  on 
how  to  rank  various  modalities  based  on 
risk.)  One  question  raised  was  whether 
the  training  and  experience 
requirements  should  be  different  for 
physicians  already  in  practice,  than  for 
those  physicians  who  are  just  starting 
out.  Certain  participants  viewed 
Commission  specification  of  clinical 
training  and  experience  requirements  as 
a  serious  intrusion  into  the  practice  of 
medicine  and;  therefore,  suggested  that 
the  term  "clinical  training  and 
experience"  should  be  replaced  with  the 
term  "practical  training  and 
experience."  The  latter  would  cover  safe 
handling  of  radioactive  materials  (i.e., 
such  topics  as:  safe  delivery  of 
radionuclides  to  patients;  time, 
distance,  and  shielding;  use  of  a  dose 
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calibrator;  assessing  contamination; 
decontaminating  areas;  half-lives  of 
radionuclides;  and  consequences  of 
contamination).  However,  some  therapy 
practitioners  supported  the  requirement 
for  clinical  experience  as  part  of  training 
and  experience.  Another  suggested 
approach  to  establishing  training  and 
experience  requirements  would  be  to 
have  different  requirements  for 
physicians  who  use  radionuclides  for 
very  limited  purposes  (i.e.,  cardiology 
and  endocrinology),  as  opposed  to 
physicians  engaged  in  the  general 
medical  use  of  byproduct  material. 

The  range  of  options  for  a  physician 
to  become  an  authorized  user  that  was 
discussed  at  the  workshops  included — 

(1)  Status  quo  (i.e.,  a  physician  who 
is  certified  in  any  one  of  a  number  of 
medical  specialities,  or  has  had  a  set 
number  of  hours  of  classroom  and 
laboratory  training  and  supervised 
clinical  experience,  or  has  completed  an 
approved  training  program  that 
included  classroom  and  laboratory 
training,  work  experience,  and 
supervised  clinical  experience); 

(2)  Medical  speciality  certification, 
plus  a  specified  number  of  hours  of 
training  and  experience; 

(3)  Medical  specialty  certification 
plus  a  specified  number  of  hours  of 
training  and  passing  an  examination; 

(4)  Possessing  an  M.D.  degree; 

(5)  Passing  an  examination  focused  on 
radiation  safety;  and 

(6)  Passing  an  examination  focused  on 
radiation  safety  and  having  specified 
clinical  experience. 

The  options  were  primarily  analyzed 
in  terms  of  therapeutic  versus  diagnostic 
uses  of  byproduct  material.  Many 
participants  involved  in  therapeutic 
medical  uses  supported  the  status  quo 
requirements  for  such  uses  (generally 
requiring  either  medical  speciality 
board  certification  or  a  specified 
number  of  hours  of  classroom  and 
laboratory  training)  because  such 
requirements  have  served  patients  and 
the  public  well.  They  maintained  that 
board  certification  ensures  the 
appropriate  level  of  trainii\g  and 
experience  and  were  cautious  about  any 
change  that  could  diminish  assurance  of 
competency.  However,  some  proponents 
of  the  status  quo  would  accept  the  use 
of  medical  specialty  boards  other  than 
those  currently  listed  in  Part  35.  Some 
participants  also  felt  that  clinical 
experience  in  handling  radionuclides 
and  patient  cases,  especially  across  a 
broad  range  of  developing  therapy,  is 
crucial.  Representatives  of  diagnostic 
uses  of  byproduct  materials  asserted 
that  the  status  quo  effectively  prohibits 
some  medical  practitioners  from  using 
byproduct  materials  which  they  could 


safely  use  if  the  training  requirements 
were  decreased.  They  believe  that  an 
examination  component  of  the  training 
and  experience  requirements  is 
extremely  important  in  setting  a 
standard  for  authorized  users.  Some 
diagnostic  users  recommended  that 
about  150  hours  of  didactic  training  and 
associated  clinical  experience  would  be 
sufficient. 

The  discussion  of  training  and 
experience  requirements  addressed  the 
viewpoint  that  all  professionals 
involved  in  handling  radionuclides, 
including  medical  physicists, 
authorized  nuclear  pharmacists,  nurses, 
technologists,  dosimetrists,  and 
physician's  assistants,  should  be  subject 
to  the  training  and  experience 
requirements.  Some  participants 
supported  degree  requirements,  such  as 
a  master's  degree  in  health  physics. 
Opposition  to  such  a  requirement  was 
based  on  the  concept  that  performance 
criteria,  rather  than  a  degree,  should  be 
the  basis  for  determining  competence 
for  certain  positions,  such  as  the 
Radiation  Safety  Officer  or  nuclear 
technologist.  Another  viewpoint 
expressed  was  that  the  nuclear  medicine 
technologist,  rather  than  the  authorized 
user  physician,  should  be  the  focus  of 
training  and  experience  requirements, 
because  the  technologist  actually 
handles  the  radioactive  material. 

Participants  believed  that  training  and 
experience  requirements  are  essential 
for  ensuring  the  competency  of  a 
Radiation  Safety  Officer.  They  generally 
expressed  support  for  the  status  quo  for 
training  and  experience  requirements 
for  the  Radiation  Safety  Officer,  but 
questioned  whether  an  authorized  user 
should  automatically  qualif\'  as  a 
Radiation  Safety  Officer.  Specifically, 
some  participants  believed  that  an 
authorized  user  should  not  also  be  the 
Radiation  Safety  Officer  because  of 
"potential  conflicts  of  interest"  (i.e.,  the 
Radiation  Safety  Officer  should  not  be 
influenced  by  the  "administration"  of  a 
facility).  Other  participants  noted  that 
an  authorized  user  physician  might  be 
a  specialist  whose  practice  includes  a 
limited  application  of  the  medical  use  of 
byproduct  material,  and  who  does  not 
have  sufficient  training  in  radiation 
safety  to  address  problems  that  might 
occur.  Certain  participants  believed  that 
it  may  be  appropriate  for  an  authorized 
user  to  be  a  Radiation  Safety  Officer  at 
a  small  hospital,  even  if  that  authorized 
user  did  not  have  the  breadth  of  training 
to  be  a  Radiation  Safety  Officer  at  a  large 
hospital.  A  concern  of  some  participants 
is  that  there  may  not  be  anyone  other 
than  the  authorized  user  to  assume  the 
responsibility  as  a  Radiation  Safety 
Officer  at  small  community  hospitals.  In 


those  cases,  an  authorized  user,  who  is 
also  the  Radiation  Safety  Officer,  was 
seen  to  be  preferable  to  not  having  a 
Radiation  Safety  Officer. 

Workshop  participants  generally  did 
not  question  the  current  training  and 
experience  requirements  for  the 
Radiation  Safety  Officer.  Some 
suggested  changes  for  the  Radiation 
Safety  Officer's  training  and  experience 
were  discussed,  such  as  varying  the 
training  and  experience  to  correspond  to 
the  type  of  license  or  duties  performed 
by  an  individual  Radiation  Safety 
Officer;  to  have  a  "core  competency"  set 
of  requirements  (which  could  be 
supplemented  with  additional 
requirements  for  modalities  posing 
greater  risks);  or  to  substitute  a  Masters 
of  Science  degree  for  the  200-hour 
training  requirement. 

Certain  participants  involved  in  "low- 
dose"  medical  uses  concluded  that  Part 
35  should  include  training  and 
experience  for  medical  physicists.  They 
noted  that  training  and  experience 
requirements  should  correspond  to  the 
duties  and  responsibilities  of  the 
physicist  for  different  modalities  (i.e.. 
instrumentation  for  nuclear  medicine, 
radiation  treatment  planning,  or 
administration  of  doses  for  radiation 
therapy). 

Comments  by  participants  on  this 
issue  were  favorable  regarding  training 
and  experience  for  the  authorized 
nuclear  pharmacists.  Some  participants 
specifically  stated  that,  based  on  risk, 
radiopharmacy  training  and  experience 
should  be  handled  similarly  to  other 
diagnostic  modalities. 

Training  and  experience  requirements 
for  ancillan,-  personnel,  such  as 
technologists,  were  briefiy  discussed. 
Some  participants  supported  training 
and  experience  requirements  for 
technologists  because  the  technologists, 
rather  than  the  physicians,  handle  the 
radioactive  materials.  One  participant,  a 
nuclear  medicine  technologist, 
indicated  that  there  are  already 
organizations  that  have  established 
voluntary  training  and  experience 
requirements  for  technologist 
certification.  The  individual  did  not 
believe  that  these  organizations  would 
endorse  other  exams.  The  individual 
also  indicated  that,  if  proposed,  training 
for  technologists  should  be  risk-based. 

2.  Agreement  State  Workshop 

Discussions  at  the  Agreement  State 
Workshop  focused  on  whether  NRC's 
training  and  experience  requirements 
should  focus  exclusively  on  the 
radiation  safety  aspects  of  an  authorized 
user's  training,  leaving  issues  such  as 
patient  selection  and  reading  scans  to  be 
part  of  the  "practice  of  medicine." 
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Workshop  participants  were  divided  on 
this  issue.  Those  answering  this 
question  affirmatively  believed  that 
NRC  should  focus  on  assuring  that 
physicians  are  capable  of  safely 
handling  and  using  byproduct  material. 
One  participant  indicated  that  the  level 
of  education  to  demonstrate  competence 
should  be  uniform  regardless  of  the 
hazard  posed  by  the  material.  Other 
participants  believed  that,  from  the 
patient's  perspective,  the  physician's 
role  goes  beyond  safety  and  into  areas 
such  as  patient  selection  and  scan 
interpretation. 

One  member  of  the  public  argued  that 
NRC  and  Agreement  States  should 
require  physicians  to  master 
quantitative  radiation  protection  science 
before  permitting  them  to  become 
authorized  users.  The  individual  also 
believed  that  NRC  and  the  Agreement 
States  should  rely  solely  on  physician 
practice  privilege  committees.  State 
Boards  of  Medicine,  and  the  Joint 
Commission  on  the  Accreditation  of 
Health  Care  Organizations  to  determine 
the  qualifications  of  physicians  to 
practice  nuclear  medicine. 

The  Agreement  States  were  concerned 
about  the  resources  needed  to  develop 
and  validate  examinations.  One 
participant  stated  that  creating  and 
validating  a  new  exam  would  be  costly 
in  comparison  to  seeking  out  existing 
exams  that  were  validated  and 
acceptable  to  the  NRC. 

Training  and  experience  requirements 
for  ancillary  personnel,  such  as 
technologists,  were  discussed.  A 
representative  of  the  nuclear  medicine 
technologist  profession  stated  that  the 
role  of  the  technologist  entailed  more 
than  the  safe  handling  of  radioactive 
materials.  The  role  of  the  technologist 
was  to  provide  the  physician  with  the 
information  needed  to  treat  the  patient. 
The  individual  went  on  to  indicate  that 
the  success  of  the  entire  diagnostic 
process  correlated  with  the  education 
and  training  of  the  technologist  and 
physician.  The  individual  indicated  that 
groups  currently  certifying  technologists 
support  certification  for  technologists 
and  State  legislation  mandating  that 
technologists  be  licensed.  The 
individual  also  indicated  that  these 
certifying  groups  did  not  favor  NRC 
setting  standards  for  training  and 
experience  for  technologists  because  the 
NRC  does  not  have  the  experience 
necessary  to  determine  what  the 
training  requirements  for  technologists 
should  be. 

One  workshop  member  confirmed 
that  a  number  of  States  require  that 
technologists  be  certified.  The 
participant  noted  that  the  Conference  of 
Radiation  Control  Program  Directors 


(CRCPD)  was  planning  on  discussing 
minimum  training  and  experience 
qualification  criteria  for  technologists. 
These  requirements  would  be  added  to 
the  Suggested  State  Regulations. 

3.  Advisory  Committee  on  Medical  Uses 
of  Isotopes' (ACMUI) 

Training  and  experience  requirements 
have  been  discussed  on  numerous 
occasions  with  the  ACMUI.  The  ACMUI 
most  recently  discussed  training  and 
experience  for  authorized  users, 
authorized  medical  physicists, 
authorized  nuclear  pharmacists,  and 
Radiation  Safety  Officers  at  its  March  1- 
2,  1998.  meeting.  The  ACMUI  agreed 
with  the  Comniission's  proposed 
general  approach  to  training  and 
experience,  i.e..  delete  reference  in  the 
rule  to  the  speciality  boards  names, 
require  preceptor  forms,  and  require 
that  competency  be  demonstrated  by 
successful  completion  of  an 
examination.  Members  debated  whether 
it  is  possible  or  prudent,  with  respect  to 
authorized  user  physician  training,  to 
separate  the  hours  required  for  radiation 
safety  training  from  the  entire  clinical 
training  period. 

The  ACMUI  unanimously 
recommended  that  the  current  training 
requirements  for  authorized  users  of 
sealed  sources  and  devices  for 
therapeutic  applications  (proposed 
§§  35.400  and  35.600)  be  maintained. 
Specifically,  they  recommended 
retaining  the  3-year  clinical  training  in 
an  accredited  program  as  an  alternative 
to  medical  speciality  board  certification. 
The  ACMUI  agreed  with  the  views 
expressed  by  members  of  the  radiation 
oncology  professional  societies  who 
made  formal  presentations  at  the  March 
1998,  meeting.  Specifically,  they  agreed 
that  the  current  requirements  for 
authorized  users  of  brachytherapy  and 
therapeutic  medical  devices  should  be 
retained  because  of  the  risk  associated 
with  use  of  these  modalities  and 
because  radiation  safety  training  and 
clinical  competence  are  intertwined  for 
uses  of  these  devices. 

The  ACMUI  unanimously 
recommended  that  the  training 
requirements  for  authorized  users  of 
unsealed  byproduct  material  for 
diagnostic  uses  (proposed  §§  35.100  and 
35.200)  be  reduced  to  the  levels 
proposed  by  the  NRC  staff  (120  hours  in 
a  structured  educational  program).  The 
ACMUI  did  not  reach  a  consensus  on 
the  training  requirements  for  authorized 
users  of  unsealed  byproduct  material  for 
therapeutic  uses.  The  NRC  staff 
recommended  reducing  the  training 
requirements  to  a  120-hour  structured 
educational  program  and  limited 
casework.  Some  members  of  the  ACMUI 


were  concerned  that  training  for  these 
uses  should  be  addressed  in  a  manner 
similar  to  that  used  for  the  therapeutic 
uses  of  sealed  sources.  Finally,  they 
unanimously  agreed  with  NRC  staffs 
recommendation  for  training 
requirements  for  authorized  nuclear 
pharmacists  (700  hours  in  a  structured 
educational  progreun)  and  medical 
physicists  (Masters  of  Science  degree 
and  2  years). 

4.  Written  Comments 

Authorized  Users  Training  and 
Experience  Requirements  for  Unsealed 
Byproduct  Material 

The  Commission  received  numerous 
comments  from  professional  societies 
and  individual  physicians  on  the 
training  and  experience  requirements 
for  use  of  unsealed  byproduct  material. 

Many  professional  societies,  as  well 
as  individual  physicians,  were 
concerned  that  a  reduction  in  training 
hours,  as  proposed  in  a  January  20, 
1998,  "strav\rman"  version  of  the 
proposed  rule,  would  not  provide 
adequate  training  and  might  result  in 
approval  of  poorly  trained  practitioners. 
They  believe  that  it  is  impossible  to 
distinguish  between  safety  and 
competence.  They  indicated  that  the 
current  requirement  for  500  hours  of 
clinical  experience  is  an  important 
"patient  safety  regulation."  Some 
professional  organizations 
recommended  that  the  Commission 
maintain  the  current  training 
requirements  in  this  area  for  authorized 
users,  but  also  recommended  that  the 
training  be  provided  only  in  programs 
accredited  or  approved  by  the  American 
Council  on  Graduate  Medical 
Education.  Others  believed  that  training 
and  experience  should  be  developed, 
administered,  and  monitored  by 
medical  speciality  organizations  with 
experience  in  clinical  radiation-related 
technologies. 

One  professional  society  supported 
the  reduction  in  training  hours.  This 
organization  recommended  that 
physicians,  who  are  not  certified  by  an 
NRC-approved  medical  speciality  board, 
be  required  to  pass  an  examination  and 
to  obtain  a  written  certification  from  a 
preceptor  that  indicates  that  the 
individual  is  able  to  function 
independently  on  all  aspects  of 
radiation  safety. 

Another  society  suggested  that 
competence  in  radiation  safety  be 
demonstrated  in  a  performance-based 
manner,  e.g..  NRC  would  not  specify  a 
specific  number  of  hours,  but  would 
assess  competency  through  a 
comprehensive  examination. 
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One  society  urged  the  Commission  to 
maintain  the  current  training  and 
experience  requirements  for  use  of 
byproduct  material  to  treat 
hyperthyroidism  or  thyroid  carcinoma. 
This  organization  opposed  the  proposal 
in  the  "strawman"  proposed  rule  to 
increase  the  number  of  training  hours 
needed  to  use  material  to  treat 
hyperthyroidism  or  thyroid  carcinoma 
and  opposed  the  requirement  for  an 
examination.  This  organization  believed 
that  the  proposed  increase  in  training 
and  experience  requirements  would 
have  a  detrimental  effect  for  patient 
care,  such  as  referral  of  patients  to  other 
specialists  using  less  desirable 
ahemative  treatments. 

One  commenter  indicated  that  a 
minimum  of  120  hours  of  classroom  and 
laboratory  training  and  240  hours 
supervised  practical  experience,  or  a  3- 
month  "training  program  in  nuclear 
medicine,  was  appropriate  for 
diagnostic  nuclear  medicine. 

Training  and  Experience  for  Use  of 
Sealed  Sources  in  Therapy 

The  NRC  received  approximately  330 
letters  providing  input  to  the 
rulemaking  process.  Approximately  90 
percent  of  these  comments  were  from 
radiation  oncologists  who  feel  very 
strongly  that  the  current  training  and 
experience  requirements  for  authorized 
users  of  brachytherapy  and  therapeutic 
medical  devices  should  be  retained 
because  of  the  high  risk  associated  with 
use  of  these  modalities  and  because 
radiation  safety  training  and  clinical 
competence  are  intertwined  for  uses  of 
these  devices. 

Commenters  believed  that  training 
and  experience  requirements  should  be 
consistent  with  that  required  for 
certification  by  the  American  Board  of 
Radiology  (i.e.,  3  years  of  therapeutic 
radiology  and  at  least  6000  hours  of 
direct  clinical  experience).  If  the 
Commission  were  to  consider  other 
medical  speciality  boards  for 
certification  of  physicians  seeking 
approval  as  authorized  users  to  perform 
brachytherapy  and  teletherapy,  the 
training  required  by  those  boards  should 
be  the  same  as  that  required  by  the 
American  Board  of  Radiology  for 
certification  in  therapeutic  radiology. 
Certain  comments  specifically  objected 
to  either  an  NRC-developed  or  NRC- 
approved  examination,  because  that 
would  mean  that  the  standards  of  the 
American  Board  of  Medical  Specialities 
and  its  twenty-four  member  boards  are 
"too  high." 

Most  commenters  believed  that 
thorough  training  in  radiation  oncology 
should  be  required  for  all  physicians 
seeking  to  perform  applications  of 


ionizing  radiation  to  treat  disease. 
According  to  certain  comments, 
therapeutic  treatments  of  the  heart  and 
brain  are  high-risk  procedures  and 
"relaxing"  these  requirements  would 
not  be  in  the  best  interest  of  patients  or 
the  medical  profession  at  large.  They 
maintained  that  training  requirements 
for  coronary  artery  brachytherapy  and 
gamma  stereotactic  radiosurgery  should 
be  the  same  as  those  for  other 
brachytherapy  and  teletherapy  modes  of 
treatment,  respectively,  and  not  broken 
into  "tiny  site-specific"  modalities  with 
different  training  requirements. 

Other  commenters  noted  that 
radiation  oncologists  should  be 
involved,  as  part  of  a  team  with 
cardiologists  and  neurosurgeons,  in 
brachytherapy  treatment  of  the  heart 
and  use  of  gamma  stereotactic 
radiosurgery  of  the  brain.  Other 
comments  described  the  "full 
complement"  of  training  for  these 
medical  uses  as  covering  radiation 
biology,  radiation  physics,  and  radiation 
safety. 

A  professional  organization  offered 
criteria  for  training  and  credentialling  of 
cardiologists  performing  brachytherapy 
involving  coronary  and  vascular 
interventions.  This  organization 
believes  that  cardiologists  should 
perform  intravascular  brach^lherapy  in 
collaboration  with  medical  physicists, 
Radiation  Safety  Officers,  and  medical 
dosimetrists. 

5.  Resolution 

The  Commission  considered  all  of  the 
input  on  training  and  experience  that 
was  provided  during  the  development 
of  this  rulemaking.  On  the  basis  of  the 
public  input,  the  Commission  is 
proposing  the  following  training  and 
experience  criteria  for  authorized  users, 
authorized  medical  physicists, 
authorized  nuclear  pharmacists,  and 
Radiation  Safety  Officers: 

(1)  The  requirements  for  training  and 
experience  should  be  risk-informed  and 
focused  on  radiation  safety; 

(2)  Individuals  should  complete  a 
structured  educational  program  that 
consists  of  didactic  training  and 
practical  experience: 

(3)  Specific  reference  to  speciality 
boards,  by  name,  should  be  deleted: 

(4)  Speciality  boards  will  be  approved 
by  the  Commission  or  an  Agreement 
State  if  the  board  certification  process 
includes  all  the  training  and  experience 
requirements  associated  with  the 
equivalent  training  pathway; 

(5)  Preceptors,  when  required,  should 
certify  that  individuals  have  achieved  a 
level  of  competency  sufficient  to 
function  independently  as  an 
authorized  user  for  the  requested  use,  an 


authorized  medical  physicist,  an 
authorized  nuclear  pharmacist,  or  a 
Radiation  Safety  Officer;  and 

(6)  Individuals  should  demonstrate 
sufficient  knowledge  in  radiation  safety 
by  passing  an  examination  given  by  an 
organization  or  entity  approved  by  the 
Commission  or  an  Agreement  State. 

The  Commission  believes  that 
training  and  experience  criteria  should 
be  risk-informed  and  focused  on 
radiation  safety.  In  addition,  the 
Commission  believes  that,  by  requiring 
a  combination  of  a  structured  education 
program,  preceptorship,  and 
examination  focused  on  radiation  safety, 
individuals  will  be  able  to  safely  handle 
byproduct  material.  However,  it  is 
important  to  note  that  an  individual's 
status  as  an  authorized  user,  authorized 
medical  physicist,  authorized  nuclear 
pharmacist,  or  Radiation  Safety  Officer 
means  that  an  individual  has  met  the 
requirements  to  handle  byproduct 
material  safely  and  is  not  an  assessment 
of  the  individual's  clinical  or 
professional  competency. 

The  Commission  believes  that 
individuals  should  complete  a 
structured  educational  program  that 
consists  of  didactic  training  and 
practical  experience.  The  number  of 
hours  and  type  of  training  were 
extensively  discussed  with  the  medical 
societies  and  speciality  boards  and  have 
been  the  primary-  issue  in  the  public 
input  received  on  the  rulemaking. 
However,  the  Commission  recognizes 
that  radiation  safety  training  and 
clinical  competency  may  be 
intertwined,  especially  for  uses  of 
therapeutic  medical  devices.  Because  of 
the  high  risk  associated  with  use  of 
sealed  sources  in  therapeutic  medical 
devices,  the  Commission  has  not 
proposed  significant  changes  in  the 
current  training  requirements  for 
authorized  users  in  this  area,  with  the 
exception  of  the  training  required  for 
the  use  of  strontium-90  eye  applicators 
Under  the  proposed  rule,  authorized 
users  of  strontium-90  eye  applicators 
will  need  to  meet  the  training 
requirements  for  authorized  users  of 

therapeutic  medical  devices.  The       

Commission  believes  this  change  is 
warranted  in  light  of  the  similarity 
between  the  use  of  strontium-90  eye 
applicators  and  the  use  of  sealed 
byproduct  material  in  medical  devices 
and  the  recent  misadministrations 
involving  strontium-90  eye  applicators. 
It  is  important  that  the  didactic  training 
include  courses  in  radiation  physics, 
dosimetry,  and  radiation  biology  so  that 
the  authorized  users  have  a  clear 
understanding  of  what  a  dose  means  in 
terms  of  radiation  damage  to  the 
exposed  tissue. 
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The  Commission  has  focused  the 
training  requirements  for  use  of 
unsealed  material  for  diagnostic 
administrations  when  a  written 
directive  is  not  required  on  radiation 
safety  because  of  the  low  risk  posed  by 
the  radionuclides.  In  doing  so,  the 
didactic  and  practical  requirements  for 
authorized  users  of  unsealed  byproduct 
material  for  diagnostic  procedures  were 
significantly  reduced. 

The  didactic  and  practical 
requirements  for  use  of  unsealed 
byproduct  material  when  a  written 
directive  is  required  were  also  reduced 
because  of  similarities  between  the  use 
of  unsealed  material  in  a  diagnostic 
setting  and  use  in  a  therapeutic  setting. 
However,  the  Commission  recognized 
that  the  use  of  both  therapeutic 
unsealed  sources  and  sealed  sources 
involve  higher  risks  and,  therefore, 
retained  the  requirement  for  clinical 
experience. 

The  proposed  rule  would  delete  the 
current,  specific  training  and  experience 
sections  that  pertain  to  treatment  of 
hyperthyroidism  and  thyroid 
carcinoma.  Under  the  proposed  revision 
of  Part  35,  individuals  wishing  to 
become  authorized  users  of  byproduct 
material  for  these  medical  uses  would 
be  required  to  meet  the  training 
requirements  that  apply  to  the  use  of 
unsealed  material  for  which  a  written 
directive  is  required  (§  35.390).  The 
proposed  rule  specifies  that  (1)  the 
structured  educational  program  for 
these  individuals  include  an  additional 
40  hours  of  supervised  practical 
experience;  (2)  these  individuals  have 
experience  involving  at  least  five  cases 
for  each  procedure  with  radiation  safety 
hazards  similar  to  that  use  for  which  the 
individual  is  requesting  authorized  user 
status;  and  (3)  these  individuals  pass  an 
examination  to  demonstrate  competency 
in  radionuclide  handling  techniques 
applicable  to  the  use  of  unsealed 
byproduct  material. 

The  Commission  recognizes  that  this 
proposed  rule  change  places  additional 
requirements  on  those  individuals  that 
wish  to  become  authorized  users  of 
byproduct  material  for  only  the 
treatment  of  hyperthyroidism  and 
thyroid  carcinoma.  However,  it  does 
expect  that  many  of  the  practical  hours 
will  be  obtained  concurrently  with  the 
casework,  therefore  lessening  the 
burden  on  the  individuals.  The 
Commission  recognizes  that  there  have 
been  very  few  misadministrations  that 
have  occurred  in  this  area  (1995  and 
1997).  However,  it  believes  that  this 
change  is  consistent  with  the 
Commission's  general  intent  to  (1)  focus 
training  and  experience  criteria  on 
radiation  safety;  (2)  require  that  all 


authorized  users  have  practical 
experience  in  the  handling  of 
radionuclides;  and  (3)  require  that 
competency  be  demonstrated  by  passing 
an  examination. 

The  Commission  believes  that  any 
reference,  by  name,  to  specialty  boards 
should  be  deleted  from  the  regulation 
for  two  reasons.  First,  under  the  current 
Part  35,  in  which  speciality  boards  are 
listed  by  name,  a  rulemaking  is  needed 
to  add  new  boards  or  to  delete  existing 
boards.  This  has  been  a  problem  with 
the  current  Part  35  because  on  several 
occasions  individuals  requesting 
authorized  user  or  medical  physicist 
status  have  been  certified  by  a  speciality 
board  that  is  not  listed  in  the 
regulations.  In  these  cases,  NRC  has  had 
to  evaluate  the  training  of  individuals, 
with  the  help  of  the  ACMUI,  on  a  case- 
by-case  basis.  Secondly,  the  current  rule 
does  not  provide  for  periodic  review  of 
certifying  boards  to  determine  if  any 
changes  have  been  made  in  their 
certifying  programs. 

The  proposed  rule  would  require  that 
specialty  boards  be  approved  by  the 
NRC  or  an  Agreement  State.  A  specialty 
board  will  be  approved  by  NRC  if  the 
certification  process  includes  all  of  the 
requirements  listed  in  the  equivalent 
training  pathway,  i.e.,  completion  of  a 
structured  educational  program  of 
specific  duration  that  covers  specific 
topics;  obtaining  a  signed  preceptor 
certification;  completion  of  patient 
casework,  if  required;  and  successful 
completion  of  an  examination  on 
radiation  safety.  The  Commission  plans 
to  discuss  proposed  board  approvals 
with  the  ACMUI  prior  to  approving  the 
boards.  The  NRC  staff  also  plans  to 
conduct  periodic  reviews  of  approved 
speciality  boards  to  assure  that  they 
continue  to  meet  commitments  to  NRC. 
If  a  board  does  not  meet  its  previous 
training  and  experience  commitments,  it 
will  be  removed  from  NRC's  list  of 
approved  boards.  A  list  of  approved 
boards  will  be  maintained  on  the  NRC 
external  website.  In  addition,  the 
Commission  is  contemplating  noticing 
the  approval  of  a  speciality  board  in  the 
Federal  Register. 

The  Commission  is  proposing  that 
preceptors,  when  required,  should 
certify  that  individuals  have  achieved  a 
level  of  competency  sufficient  to 
independently  function  as  an 
authorized  user  for  the  use  that  they  are 
requesting:  a  medical  physicist,  an 
authorized  nuclear  pharmacist,  or  a 
Radiation  Safety  Officer.  In  the  current 
Part  35,  a  preceptorship  is  only  required 
for  authorized  nuclear  pharmacists.  The 
current  preceptors  for  authorized 
nuclear  pharmacists  are  only  required  to 
attest  to  the  fact  that  the  individual  has 


performed  a  specified  number  of  cases/ 
treatments.  Preceptor  forms  will  be 
revised  to  add  a  warning  that  18  U.S.C. 
Section  1001  Act  of  June  25,  1948,  62 
Stat.  749,  makes  it  a  criminal  offense  to 
make  a  willfully  false  statement  or 
representation  to  any  department  or 
agency  of  the  United  States  as  to  any 
matter  within  its  jurisdiction. 

The  Commission  believes  that 
individuals  should  demonstrate 
sufficient  knowledge  in  radiation  safety 
commensurate  with  the  use  requested 
by  passing  an  examination  given  by  an 
organization  or  entity  approved  by  the 
Commission  or  an  Agreement  State.  The 
Commission  is  soliciting  specific 
comment  on  whether  the  requirement 
for  an  examination  to  verify  competency 
is  warranted,  in  light  of  current  industry 
practice.  Appendix  A  of  the  proposed 
rule  provides  the  requirements  for  an 
examining  organization  or  entity, 
examination  programs,  and  written 
examinations.  Of  particular  note  is  the 
requirement  that  procedures  be 
established  to  ensure  that  examinations 
are  not  given  to  individuals  who  have 
also  been  instructed  by  the  examining 
organization  in  the  same  subject  area. 
This  proposed  requirement  is  consistent 
with  current  practices  of  medical 
specialty  boards  and  was  suggested  for 
inclusion  by  ACMUI  members.  The 
Commission  is  also  soliciting  specific 
public  comment  on  whether  this 
proposed  requirement  is  too 
prescriptive. 

It  is  expected  that  examinations  will 
be  specific  to  the  risk  associated  with 
the  medical  use  of  the  byproduct 
material.  For  example,  it  is  reasonable  to 
expect  that  one  exam  could  be  used  to 
address  an  authorized  user's 
competency  for  the  medical  use  of 
material  pursuant  to  §§  35.100,  35.200, 
and  35.300,  and  that  another 
examination  would  be  needed  to  assess 
competency  for  use  pursuant  to 
§§  35.400  and  35.600.  The  Commission 
plans  to  discuss  the  examination 
process  with  stakeholders  at  the 
facilitated  public  meetings  scheduled  to 
be  held  during  the  comment  period  of 
this  rulemaking. 

NRC  expects  that  it  will  take 
approximately  2  years  for  the  industry 
to  submit  required  information,  to  NRC 
or  an  Agreement  State,  for  approval  of 
specialty  boards  or  organizations 
providing  the  exam  and  for  NRC  to 
approve  the  boards  or  examining 
organizations.  This  expectation  is  based 
on  written  and  verbal  support,  received 
from  professional  organizations,  for 
training  and  experience  requirements 
that  would  require  written  examinations 
to  assess  competency  and,  on  statements 
made  by  members  of  specialty  boards 
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indicating  that  only  minor  changes 
would  need  to  be  made  to  their  current 
certification  process  to  address  the 
changes  proposed  by  the  Commission. 
The  Commission  anticipates  that 
specialty  boards  and  examining 
organizations  will  be  prepared  to  submit 
requests  for  approval  immediately 
following  publication  of  the  final  rule. 
Nevertheless,  the  Commission  is 
soliciting  specific  public  comment  on 
the  amount  of  time  that  specialty  boards 
and  examining  organizations  will  need 
to  prepare  and  submit  an  application  for 
approval  of  the  Commission  or  an 
Agreement  State. 

Since  NRC  expects  that  it  will  take 
approximately  2  years  to  complete 
approval  of  most  specialty  boards  and 
examining  organizations,  NRC  has 
maintained  the  current  training 
requirements  in  subpart  J  of  the 
proposed  rule.  As  discussed  under  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document,  for  a  2-year  period  after 
publication  of  the  final  rule,  licensees 
will  have  the  option  of  meeting  either 
the  requirements  in  subpart  J  or  the 
requirements  in  subparts  B  and  D-H. 
After  the  2-year  period,  the 
requirements  in  subpart  J  will  be 
deleted,  and  the  licensee  will  need  to 
comply  with  the  requirements  in 
subparts  B  and  D-H. 

B.  Quality  Management  Program 

1.  Facilitated  Workshops 

Workshop  participants  expressed  both 
support  for  the  quality  management 
program  and  opposition  to  it.  Those 
who  support  it  described  several 
benefits  of  the  program,  including  the 
requirement  for  licensees  to  have  a 
quality  management  program  and 
related  requirements  for  "recordable 
events"  and  written  directives. 
Opponents  of  the  quality  management 
program  rule  described  it  as  overly 
prescriptive,  burdensome  on  licensees, 
and  ineffective  in  reducing  the  number 
of  misadministrations.  According  to 
certain  participants,  the  current  quality 
management  program  rule  interferes 
with  quaUty  medical  care.  Many 
believed  that  the  current  quality 
management  rule  did  little  to  reduce  the 
number  of  misadministrations. 

Some  participants  who  did  not 
support  the  quality  management 
program  expressed  support  for  a 
performance-based  rule  that  would  not 
require  licensees  to  submit  the  quality 
management  program  for  regulatory 
approval.  In  their  opinion,  a 
performance-based  rule  would  also 
provide  a  licensee  with  the  flexibility  to 
custom-tailor  a  quality  management 
program  to  meet  that  facility's  quality 


management  needs,  including  patient 
verification,  ensuring  that  physician's 
directions  are  written,  and  verifying 
doses  to  patients.  Some  participants 
proposed  that  NRC  work  with  other 
organizations  or  agencies  to  ensure 
quality  assurance  through  othei 
mechanisms  in  place.  Another 
recommendation  was  that  the  proper 
way  to  reduce  misadministrations  is 
through  better  training  and  ensuring, 
during  the  licensing  process,  that 
personnel  are  qualified. 

2.  Agreement  States  Workshop 

Some  Agreement  States  and  members 
of  the  public  agreed  that  the  current 
quality  management  rule  has  not 
addressed  the  problem  of 
misadministrations.  In  addition,  they  do 
not  believe  that  the  quality  management 
rule  goes  beyond  what  would  typically 
be  considered  "quality  management." 
They  believe  that  modifying  the  quality 
management  program  will  not  solve  that 
problem. 

Agreement  States  supported  an  option 
that  would  state  the  objectives  of  a 
quality  management  program  (without 
being  prescriptive),  but  would  not 
require  a  written  quality  management 
program.  Other  States  believed  that  the 
responsibility  for  quality  management 
should  lie  exclusively  with  the  medical 
facility,  not  with  a  regulatory  agency. 

A  member  of  the  public  advocated,  in 
lieu  of  a  quality  management  program, 
a  training  requirement  for  technicians 
and  a  requirement  that  a  physician  be 
present  whenever  a  therapeutic  dose  is 
administered.  The  individual  stated  that 
the  latter  requirement  has  significantly 
reduced  the  number  of 
misadministrations  in  her  State. 
Another  member  of  the  public  suggested 
that  a  proposed  rulemaking  by  the 
Health  Care  Financing  .A.dministration 
(HCFA)  was  expected  to  define  three 
levels  of  supervision  for  imaging 
modalities.  He  explained  that 
physicians  would  be  required  to  be  in 
the  facility,  if  not  in  the  room,  when  a 
dose  was  being  administered  in 
diagnostic  nuclear  medicine. 

3.  ACMUI 

Requirements  for  a  quality 
management  program  have  been 
discussed  on  numerous  occasions  with 
the  ACMUI.  At  the  September  1997 
meeting,  the  Committee  recommended 
that  the  Commission  pursue 
development  of  a  rule  that  would  state 
only  the  objectives  for  a  quality 
management  program.  At  the  March 
1998  meeting,  the  ACMUI  discussed  the 
NRC  staffs  proposed  revisions  to  the 
quality  management  program.  The 
ACMUI  agreed  with  the  NRC  staffs 


proposal  to  delete  the  requirements  for 
a  quality  management  program. 
Although  the  ACMUI  would  have 
preferred  deletion  of  the  requirement  for 
written  directives  and  the  reference  to 
assuring  high  confidence  that  the 
patient's  or  human  research  subject's 
identity  is  verified  and  that  each 
administration  is  in  accordance  with  the 
written  directive,  it  recognized  that  the 
Commission  finds  these  objectives  to  be 
fundamental. 

4.  Written  Comments 

Approximately  10  written  comments 
were  submitted  to  the  Commission  on 
the  quality  management  program.  The 
majority  of  the  comments  favored 
deletion  of  any  requirements  in  this 
area.  Most  believed  that  there  were 
industry  standards  in  place  that 
adequately  addressed  administration  of 
byproduct  material;  the  rule  intruded 
into  medical  practice;  and  regulation  in 
this  area  was  onerous.  One  professional 
society  recommended  that  the  title  be 
changed  to  "Quality  Assurance  and 
Patient  Safety  Regulations"  and 
believed  that  the  regulations  should  be 
limited  to  requiring  written 
prescriptions  for  therapy;  requiring 
licensees  to  develop  quality  assurance 
programs  for  treatment  planning  and 
delivery  devices:  and  requiring  that 
independent  checks  be  made  against  the 
written  prescription  before  completion 
of  a  treatment.  A  limited  number  of 
commenters  believed  that  the  current 
requirements  should  be  maintained 
because  the  quality  management 
program  provides  a  mechanism  for 
reporting  events  and  because  licensees 
have  already  developed  quality 
management  plans  that  meet  the  intent 
of  the  rule. 

5.  Resolution 

The  Commission  has  deleted  the 
requirement  for  a  quality  management 
program.  However,  the  Commission 
believes  there  are  three  elements  of  the 
current  quality  management  program 
that  should  be  addressed  in  the 
proposed  rule:  confirming  patient 
identity,  requiring  written  directives, 
and  verifying  dose.  The  Commission 
believes  that  some  elements  of  the 
current  quality  management  program 
requirements  will  continue  to  be 
implemented  as  part  of  the  "standard  of 
care"  in  medicine  In  this  regard,  the 
Commission  acknowledges  that  other 
factors,  such  as  accreditation,  have 
resulted  in  medical  institutions 
adopting  programs  similar  to  those 
previously  specified  in  the  rule. 
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C.  Reportable  Events 

1.  Facilitated  Workshops 

The  participants  generally  agreed  that 
current  threshold  levels  for  reporting  are 
too  low  and  supported  raising  threshold 
levels.  However,  some  participants 
supported  the  option  of  maintaining  the 
current  thresholds,  arguing  that  they 
were  familiar  with  the  levels  and  reports 
and  records  of  misadministrations  are 
necessary.  Participants  agreed  that 
threshold  levels  for  recording  and 
reporting  events  should  be  based  on 
risk.  Several  participants  argued  that 
threshold  levels  for  reportable  events 
and  Abnormal  Occurrences  should  be 
the  same.  The  NRC  was  commended  for 
suggesting  that  the  term 
"misadministration"  be  replaced  with 
the  term  "reportable  event." 

2.  Agreement  State  Workshop 

Discussion  focused  on  the  topic  of 
precursor  events,  rather  than  on  the 
threshold  for  reportable  events.  There 
was,  however,  a  ver\'  brief  discussion  on 
reporting  of  misadministrations.  Various 
statements  made  during  the  discussion 
included:  regulatory  agencies  did  not 
need  to  be  informed  of 
misadministrations.  unless  an  event 
exceeded  certain  levels  or  occurred 
more  than  once;  licensee  management, 
rather  than  a  regulatory  agency,  should 
be  informed  of  misadministrations:  and 
regulatory  agencies  should  confirm, 
during  periodic  inspections,  that 
licensee  management  is  informed  in 
cases  of  misadministrations,  and  that 
proper  corrective  actions  are  taken. 

3.  ACMUI 

The  ACMUI  discussed  the  threshold 
for  reportable  events  at  the  September 
1997  and  March  1998  meeting.  At  the 
September  1997  meeting,  the  Committee 
reached  a  consensus,  recommending 
that  the  current  criteria  for 
radiopharmaceutical  misadministrations 
be  reduced  from  three  categories  to  two. 
The  two  categories  would  be 
"radiopharmaceuticals  not  requiring  a 
written  directive"  and 
"radiopharmaceuticals  requiring  a 
written  directive."  The  Committee 
pointed  out  that  there  is  a  major 
deficiency  in  the  current 
misadministration  definition,  i.e..  there 
is  no  threshold  dose  for  wrong  treatment 
site.  They  also  stated  that  the  reporting 
mechanism  should  be  decoupled  from 
patient  notification.  Finally,  they  agreed 
that  an  underdosage,  if  corrected  in  a 
clinically  timely  manner,  should  not 
have  to  be  reported. 

At  the  March  1998  ACMUI  meeting, 
the  NRC  staff  presented  a  proposed 
revision  of  the  current  reporting  criteria. 


The  proposed  reporting  requirement 
contained  a  dose  threshold  and 
modality-based  criteria.  The  ACMUI 
discussed  the  proposed  criteria  and 
offered  suggestions  for  minor  technical 
corrections,  but  did  not  make  a  formal 
recommendation  in  this  area.  The 
Committee  recognized  that  the  NRC  staff 
was  still  making  changes  in  the 
proposed  text  to  address  the  wrong 
treatment  site  and  patient  intervention. 

4.  Written  Comments 

Sixteen  comments  were  received  in 
this  area.  Two  of  the  commenters 
recommended  raising  the  reporting 
threshold  to  the  NRC's  Abnormal 
Occurrence  criteria  for 
misadministrations.  Several 
commenters  provided  general  comments 
on  the  reporting  criteria,  including  a 
name  change  from  "misadministration" 
to  "medical  event."  The  remainder  of 
the  commenters  provided  specific 
recommendations  for  changes  to  the 
current  reporting  criteria,  including 
recommendations  for  addressing  patient 
intervention  and  wrong  treatment  site. 

5.  Resolution 

The  Commission  has  a  statutory 
responsibility  to  keep  Congress  and  the 
public  informed  of  incidents  or  events 
which  the  Commission  considers 
significant  from  the  standpoint  of  public 
health  and  safety.  These  criteria  are 
specified  in  NRC's  Abnormal 
Occurrence  Policy  Statement,  dated 
April  17,  1997  (62  FR  18820).  Licensees 
must  provide  NRC  with  information  on 
events  meeting  these  criteria,  in  order 
for  NRC  to  make  needed  reports  to 
Congress. 

The  term  "misadministration"  has 
been  deleted.  The  proposed  rule  would 
require  licensees  to  report  "medical 
events."  The  criteria  for  a  medical  event 
is  based  on  the  current  requirements  in 
§  35. .33,  Notifications,  reports,  and 
records  of  misadministrations.  Minor 
changes  were  made  to  make  the 
reporting  threshold  dose-based,  where 
possible,  and  to  address  two  areas  that 
have  caused  problems  in  implementing 
the  current  requirements  in  §  35.33, 
Patient  intervention  and  wrong 
treatment  site. 

D.  Precursor  Events 

1.  Facilitated  Workshops 

Participants  in  the  facilitated  public 
workshops,  as  well  as  members  of  the 
public,  believe  that: 

(1)  There  are  already  adequate 
mechanisms  in  place  for  identifying 
precursor  events; 

(2)  Additional  requirements  for 
notifying  NRC  about  precursor  events 


could  result  in  a  significant  financial 
burden  for  both  NRC  and  licensees 
without  an  associated  incremental 
increase  in  safety; 

(3)  Because  of  the  nature  of  precursor 
events,  it  will  be  hard  to  precisely 
define  a  precursor  event  in  rule 
language;  and 

(4)  Inclusion  of  a  requirement  for 
reporting  precursor  events  could  lead  to 
an  additional  basis  for  enforcement 
action. 

2.  .Agreement  State  Workshop 

The  discussion  on  this  subject 
focused  on  how  to  identify  "precursor 
events."  Many  of  the  participants 
opposed  adding  additional  requirements 
for  reporting  precursor  events. 
According  to  some  Agreement  States, 
mechanisms  are  already  in  place  to 
provide  information  to  licensees  about 
incidents  which  may  be  "precursors"  to 
reportable  events.  Most  States  were  in 
favor  of  identifying  precursors,  but 
believe  notification  should  be  limited  to 
facility  management  (especially  the 
radiation  safety  organization).  Some 
participants  noted  that  reporting  those 
events  to  a  regulatory  agency  could 
actually  inhibit  their  identification. 
They  did.  however,  support  internal 
programs  for  identifying  precursor 
events.  Finally,  they  stated  that 
reporting  to  NRC  or  to  the  Agreement 
States  would  not  be  helpful  unless  a 
mechanism  existed  to  share  the 
information  with  the  industry. 

A  member  of  the  public  noted  that 
there  are  numerous  event  reporting 
requirements  under  which  medical 
institutions  document  problem  areas 
and  conduct  audits  of  potential  problem 
areas.  The  individual  encouraged  NRC 
to  avoid  duplicating  already  existing 
programs. 

3.  ACMUI 

The  ACMUI  discussed  the  best  way  to 
capture  precursor  events  at  its 
September  1997  and  March  1998 
meetings.  At  the  September  1997 
meeting,  most  Committee  members 
supported  voluntary  reporting  of 
precursor  events,  provided  there  would 
be  no  punitive  action  taken  by  NRC 
against  a  licensee  as  a  result  of  a  report.. 
One  member  recommended  against 
reporting  of  precursors,  whether 
mandatory  or  not,  if  it  was  going  to  have 
significant  resource  implications  for 
NRC  or  the  licensee. 

At  the  March  1998  meeting,  the 
ACMUI  considered  three  alternatives 
proposed  by  NRC  staff: 

(1)  Require  reporting  of  conditions  or 
incidents  related  to  the  use  of 
radionuclides  in  medicine  that  caused 
or  could  cause  serious  injury  to  a 
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patient,  human  research  subject,  worker, 
or  the  public; 

(2)  Require  reporting  deficiencies  in 
equipment  or  procedures  supplied  by  a 
manufacturer  or  vendor  that,  in  the 
opinion  of  the  Radiation  Safety  Officer, 
could  lead  to  a  medical  event  at  that 
facility  or  could  have  detrimental  health 
and  safety  implications  beyond  the 
licensee's  facility;  and 

(3)  Rely  on  current  NRC  reporting 
requirements  in  10  CFR  parts  20,  21. 
and  30  and  the  Memorandum  of 
Understanding  with  the  U.S.  Food  and 
Drug  Administration  and  monitor/ 
establish  a  system  with  U.S. 
Pharmacopeia  to  review  its  database  on 
event  reports. 

The  ACMUI  acknowledged  that  the 
Commission  wanted  to  capture 
precursor  events.  The  ACMUI  believed 
that  it  was  appropriate  to  clearly  define 
and  limit  the  type  of  events  that  would 
be  required  to  be  reported  in  order  to 
minimize  the  resource  burden  on 
licensees  and  the  NRC.  The  ACMUI 
recommended  that  the  NRC  staff^  pursue 
the  second  alternative,  with  minor 
adjustments. 


4.  Written  Comments 

Approximately  five  written  comments 
were  received  on  capturing  precursor 
events.  One  conunenter  indicated  that 
NRC  should  develop  a  nonpunitive 
method  of  capturing  information  while 
minimizing  the  burden  on  licensees, 
citing  the  FTDA  device  malfunction 
reporting  system  as  a  model.  Three 
other  commenters  felt  that  precursor 
events  were  not  specifically  enough 
defined  (in  an  earlier  draft  of  the 
proposed  rule)  and  recommended  that 
they  not  be  included  in  the  proposed 
rule.  Of  the  remaining  two  commenters, 
one  commenter  did  not  support 
reporting  precursor  events  under  any 
condition,  while  the  other  supported 
voluntary  reporting. 

5.  Resolution 

The  proposed  rule  does  not  contain  a 
requirement  for  licensees  to  report 
precursor  events  to  the  NRC.  Based  on 
comments  received  from  the  public,  the 
Commission  believes  that  there  are 
existing  regulations  in  place  that 
contain  sufficient  requirements  for 
licensees  to  identify  and  report  events  to 
the  Commission.  The  Commission  plans 
to  issue  an  Information  Notice  to  remind 
licensees  of  the  current  reporting 
requirements  and  to  reinforce  the  need 
for  compliance  with  these  requirements. 

E.  Radiation  Safety  Committee 

1.  Facilitated  Workshops 

Workshop  participants  expressed 
different  opinions  about  the  benefits  of 


radiation  safety  committees.  Some 
participants  stated  that  although 
radiation  safety  committees  may  be 
beneficial,  the  time  and  resources  that 
must  be  devoted  to  managing  the 
committees  are  excessive  and  the 
specific  requirements  in  the  regulation 
are  overly  prescriptive  and  not  risk- 
based.  Many  participants  believed  that 
licensees  should  be  given  more 
flexibility  in  how  they  administer 
radiation  safety  programs.  Some 
participants  also  expressed  concern  that 
the  radiation  safety  committee  may  not 
be  necessary  for  effective  radiation 
safety  management  at  small  medical 
institutions. 

Some  participants  believed  that  a 
single  committee,  focused  on  radiation 
safety,  was  an  important  element  of  a 
radiation  safety  program  and,  therefore, 
recommended  that  the  requirement  for  a 
committee  be  maintained.  They 
believed  that  the  committee  enhanced 
communication  between  disciplines  and 
departments.  They  were  concerned  that, 
without  a  requirement  for  a  radiation 
safety  committee,  administrative 
support  for  the  committee  would 
decline  and  there  would  be  decreased 
management  involvement  in  the 
radiation  safety  program. 

2.  Agreement  States 

Discussions  at  the  workshop  centered 
around  two  issues: 

(1)  Whether  the  radiation  safety 
committee  plays  a  valuable  role  in  all 
medical  institutions,  regardless  of  size 
and  use  of  byproduct  material;  and 

(2)  Whether  the  current  radiation 
safety  committee  requirements  in  Part 
35  are  too  prescriptive  and  should  be 
relaxed. 

The  majority  of  the  peuticipants  in  the 
workshop  argued  that  the  radiation 
safety  committee  requirements  should 
recognize  the  differences  between  large 
and  small  institutions  and  between  low- 
and  high-risk  procedures.  Participants 
asserted  that  a  radiation  safety 
committee  is  unnecessary  at  smaller, 
diagnostic  facilities.  They  generally 
supported  the  lessening  of  prescriptive 
requirements  for  smaller,  diagnostic 
facilities.  They  argued  that  regulations 
place  an  unnecessary  burden  on 
facilities  that  conduct  few  procedures 
per  year  but  still  are  required  to  conduct 
quarterly  meetings.  Another  participant 
opposed  a  prescriptive  rule,  but 
acknowledged  that  it  would  be  simpler 
to  enforce  than  a  performance-based 
rule. 

3.  ACMUI 

Requirements  for  a  radiation  safety 
committee  were  discussed  with  the 
ACMUI  at  its  September  1997  and 


March  1998  meetings.  At  the  September 
1997  meeting,  the  ACMUI 
recommended  that  the  NRC  staff  pursue 
developing  a  requirement  for  radiation 
safety  committees  at  institutions  that 
perform  high-risk  procedures.  Facilities 
that  use  diagnostic,  low-dose,  sealed 
and  unsealed  byproduct  material  would 
not  be  required  to  have  a  radiation 
safety  committee. 

At  the  March  1998  meeting,  the 
ACMUI  agreed  with  the  Commission's 
proposed  deletion  of  the  requirement  for 
a  radiation  safety  committee.  ACMUI 
supported  the  addition  of  requirements 
for  licensee  management  to  approve 
licensing  actions  and  minor  revisions  to 
the  radiation  safety  program;  and  for  a 
licensee  to  implement  procedures  for 
interdepartmental/interdisciplinary 
coordination  of  the  licensee's  radiation 
protection  program.  They  believed  that 
the  proposed  language  would  not 
prohibit  a  large  organization  from 
utilizing  a  radiation  safety  committee, 
but  would,  at  the  same  time,  reduce 
regulatory  burden  on  small  rural 
hospitals  which  have  small  staffs  and 
where  a  committee  may  not  be  needed 
to  manage  the  radiation  protection 
program. 

4.  Written  Comments 

Approximately  10  written  comments 
were  submitted  regarding  the 
requirement  for  a  radiation  safety 
committee.  The  majority  of  the 
comments  favored  retention  of  the 
requirement  for  a  radiation  safety 
committee  at  larger  facilities.  These 
commenters  believed  that  a  committee 
was  an  effective  way  to  ensure  that 
management  is  involved  in  the 
operation  of  the  radiation  safety 
program.  They  recommended  that  a 
"graded"  approach  could  be  used  in 
determining  if  a  committee  was  needed, 
e.g.,  small  facilities  or  facilities  with 
limited  use  of  material  would  not  be 
required  to  have  a  committee.  However, 
two  commenters  believed  that  the 
requirement  for  a  radiation  safety 
committee  should  be  deleted  in  its 
entirety.  Two  others  believed  that  the 
requirements  should  not  be  revised. 
The  Commission  recognizes  that 
medical  facilities  normally  have  a 
number  of  committees  examining 
various  areas,  including  safety  issues,  in 
response  to  accreditation  requirements, 
etc.  Specification  of  the  objectives  to  be 
met  by  the  radiation  protection  program 
(in  the  proposed  §  35.24).  rather  than 
the  particular  mechanism  to  be  used  in 
meeting  those  objectives,  is  an  effort  to 
provide  licensees  flexibility  in  carrying 
out  the  responsibilities  for  radiation 
safety. 
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5.  Resolution 

The  Commission  is  proposing 
deletion  of  the  requirement  for  a 
radiation  safety  committee.  The 
Commission  believes  that  key  functions 
of  the  radiation  safety  committee  could 
be  transferred  to  licensee  management 
and  that  the  prescriptive  requirements 
in  the  current  rule  should  be  deleted. 
The  Commission  believes  that  many 
institutions  will  continue  to  use  a 
radiation  safety  committee  to  oversee 
use  of  radioacti\e  material.  However,  it 
recognizes  that  radiation  protection 
program  oversight  may  be  accomplished 
by  other  means.  In  particular,  the 
Commission  recognizes  that  medical 
facilities  normally  have  a  nimiber  of 
committees  examining  various  areas 
such  as  environmental  safety.  These 
committees  are  typically  formed  in 
response  to  hospital  accreditation 
requirements. 

In  an  effort  to  afford  licensees 
flexibility  in  achieving  the  objectives  of 
radiation  safety,  the  proposed  rule 
specifies  objectives  that  must  be 
achieved  rather  than  specifying  the 
mechanism  to  meet  the  objective.  The 
proposed  rule  would  require  that  the 
licensee  approve  licensing  actions: 
individuals  prior  to  allowing  them  to 
work  as  a  Radiation  Safety  Officer. 
authorized  user,  authorized  nuclear 
pharmacist,  or  authorized  medical 
physicist;  and  radiation  protection 
program  changes  that  do  not  require  a 
license  amendment.  The  proposed  rule 
also  contains  a  requirement  for  the 
licensee  to  develop,  implement,  and 
maintain  administrative  procedures  for 
interdepartmental/interdisciplinary 
coordination  of  the  licensee's  radiation 
protection  program. 

F.  Notification  Following  a 
Misadministration  or  Medical  Event 

1.  Facilitated  Workshops 

Many  participants  believed  that  the 
current  requirements  for  licensees  to 
notify  the  NRC,  the  referring  physician, 
and  the  patient  of  a  misadministration 
is  an  intrusion  into  both  the  practice  of 
medicine  and  the  confidential  patient- 
physician  relationship.  They  stated  that 
the  decision  whether  to  notify  the 
patient  should  be  left  solely  to  the 
physician.  Those  participants  asserted 
that  medical  "standards  of  practice," 
"risk  management"  practices  of  medical 
institutions,  and  tort  law  are  the 
mechanisms  that  should  address 
notification  of  patients. 

Therefore,  according  to  these 
participants.  Federal  or  State  legal 
requirements  for  such  notifications  are 
unnecessary  and  inappropriate.  Some 
participants  believed  that  an  authorized 


user  would  never  withhold  information 
from  a  referring  physician  because  to  do 
so  would  destroy  the  relationship 
between  the  authorized  user  and  the 
referring  physician. 

Workshop  participants  did  not  believe 
that  the  requirement  for  a  licensee  to 
provide  a  written  report  to  the 
individual  was  appropriate.  They 
believed  that  a  report  that  was 
submitted  to  NRC  may  greatly  magnify, 
in  the  patient's  mind,  the  significance  of 
the  event,  when  in  fact,  a  medical  event 
could  be  of  minimal  safety  significance. 
However,  other  participants  stated  that 
without  the  NRC  requirement  for  patient 
and  referring  physician  notification,  the 
physician's  ethical  obligation  to  make 
these  notifications  must  be  strong.  Some 
commenters  believed  that  the  exchange 
of  information  between  physicians 
should  extend  to  patients  as  well.  The 
participants  espousing  this  viewpoint 
believe  that  such  requirements  may  be 
necessary  to  protect  patients  and  their 
right  to  know  of  misadministrations. 

2.  Agreement  State  Workshop 

Some  participants  noted  that  legal 
requirements  for  protecting  the  privacy 
of  patients  vary  from  State  to  State  and 
may  differ  from  Federal  requirements. 
Other  participants  stated  that  medical 
standards  of  practice,  tort  law,  and 
medical  institution  risk  management  are 
mechanisms  to  address  fundamental 
patient  notification  and,  therefore.  State 
or  Federal  requirements  for  such 
notification  are  unnecessary. 

3.  ACMUI 

Notification  requirements  have  been 
discussed  on  numerous  occasions  with 
the  ACMUI.  The  ACMUI  most  recently 
discussed  the  requirements  in  this  area 
at  its  March  1998  meeting.  The  ACMUI 
continues  to  affirm  its  position  that  it 
does  not  support  any  Federal  regulation 
requiring  notification  of  physicians  and 
patients.  The  committee  strongly 
believes  that  patient  notification  of 
medical  events  should  occur  as  part  of 
the  patient-physician  "fiduciary" 
relationship,  in  which  the  "standard  of 
care"  for  a  physician  is  to  provide  the 
patient  with  complete  and  accurate 
information. 

4.  Written  Comments 

Three  written  comments  directly 
addressed  notification  following  a 
medical  event.  Two  professional 
organizations  recommended  that  the 
requirement  be  deleted.  One  State 
recommended  that  the  requirement  be 
maintained. 


5.  Resolution 

The  Commission  believes  that  the 
current  requirements  for  notifying 
individuals  following  a 
misadministration  should  remain 
unchanged  with  the  exception  of 
substituting  the  term  "medical  event" 
for  "misadministration."  Changing 
terminology  in  this  way  responds  to 
objections  that  the  term 
"misadministration"  has  possible 
connotations  of  carelessness  and  harm, 
which  is  not  always  the  case. 
Furthermore,  the  term  "medical  event" 
used  in  the  proposed  rule  is  consistent 
with  the  terms  used  to  characterize 
events  in  other  activities  regulated  by 
the  NRC.  The  proposed  rule  would 
require  that  the  licensee  notify  the  NRC, 
referring  physician,  and  the  individual 
who  is  the  subject  of  a  medical  event, 
unless  the  referring  physician 
personally  informs  the  licensee  that  he 
will  inform  the  individual  or  that,  ba.sed 
on  medical  judgment,  telling  the 
individual  would  be  harmful.  In  the 
latter  case,  or  if  for  example,  the  patient 
is  a  minor,  or  is  unconscious  and 
incapable  of  comprehending  the 
information.  It  is  expected  that  the 
licensee  would  report  to  the  patient's 
responsible  relative  or  guardian  rather 
than  to  the  patient.  This  position 
reaffirms  statements  made  by  the 
Commission,  at  the  time  the 
misadministration  rule  was  proposed 
and/or  promulgated  (and  later 
modified),  that  patient  notification 
"*   *   *  recognizes  the  right  of 
individuals  to  know  information  about 
themselves  which  is  contained  in 
records  both  inside  and  outside  the 
Federal  sector."  "Human  Uses  of 
Byproduct  Material,  Misadministration 
Reporting  Requirements,"  (43  FR  2927; 
May  7,  1978);  "Misadministration 
Reporting  Requirements,"  (45  FR 
31701-31702;  May  16,  1980);  and 
"Basic  Quality  Assurance  Program, 
Records,  and  Reports  of 
Misadministrations  or  Events  Relating 
to  the  Medical  Use  of  Byproduct 
Material,"  (55  FR  1439-1444;  January 
IB,  1990).  The  Commission  also  believes 
that  patient  notification  enables 
patients,  in  consultation  with  their 
personal  physicians,  to  make  timely 
decisions  regarding  any  remedial  and 
prospective  medical  care.  This  approach 
would  also  codify  existing  industry 
standards  [American  Medical 
Association  Principles  of  Medical 
Ethicsl  obligating  physicians  to  provide 
complete  and  accurate  information  to 
their  patients. 

This  approach  is  consistent  with  the 
U.S.  Food  and  Drug  Administration 
(FDA)  regulation  and  with  how 
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Congress  is  addressing  similar  issues  in 
the  mammography  area.  In  October 
1992,  Congress  passed  the  "The 
Mammography  Quality  Standards  Act" 
(Public  Law  102-539)  to  establish 
national  quality  standards  for 
mammography.  In  December  1993,  the 
FDA  promulgated  interim  regulations 
setting  forth  quality  standards  for 
mammography  facilities.  In  October 
1997,  the  FDA  issued  a  final  rule  that 
becomes  effective  in  April  1999.  The 
final  rule  requires  that,  in  cases  where 
"FDA  determines  that  the 
mammography  program  at  a  facility  may 
present  a  serious  risk  to  human  health, 
a  facility  must  notify  the  patients  or 
their  designees,  their  physicians  or  the 
public  of  action  that  may  be  taken  to 
minimize  the  effects  of  the  risk." 
Currently,  the  Senate  has  passed  and  the 
House  is  considering  bills  (S.  537  and 
H.R.  1289)  to  amend  the  Mammography 
Quality  Standards  Act  to,  inter  alia,  add 
a  new  section  to  the  Act  on  patient 
notification.  The  bills  will  provide  FDA 
with  the  authority  to  require  a  facility  to 
notify  patients  (and  their  referring 
physicians)  of,  among  other  things,  the 
potential  harm  resulting  from 
mammograms  that  may  have  been  of 
poor  quality  because  of  deficiencies  in 
the  mammography  program  at  that 
facility. 

G.  General  Comments 

In  addition  to  the  comments  on  the 
crosscutting  issues  discussed  above, 
NRC  received  comments  on  specific 
sections  of  the  rule  and  on  several 
general  topical  areas.  These  comments 
are  available  for  review  in  the  NRC 
Public  Document  Room,  2120  L  Street, 
NW.  (Lower  Level),  Washington,  DC. 
Comments  on  specific  sections  of  the 
rule  were  taken  into  consideration  in 
preparing  the  proposed  rule.  General 
comments  are  summarized  below. 

1.  Process  for  Developing  the  Risk- 
Informed,  Performance-based  Rule 

a.  Comments. 

Workshop  participants  and  written 
commenters  discussed  development  of  a 
risk-informed,  performance-based  rule. 
Some  commenters  recommended  that 
NRC  not  proceed  with  any  revision  of 
Part  35  until  it  had  performed  an 
adequate  and  comprehensive  evaluation 
of  the  risks  associated  with  medical  use. 
They  recommended  that  the  assessment 
should  be  performed  by  an 
"independent  scientific  organization" 
and  completed  in  advance  of  any 
rulemaking.  The  risk  analysis  should 
follow  the  guidelines  outlined  by  the 
Presidential  Commission  on  Risk 
Assessment  and  Risk  Management. 


Some  commenters  did  not  believe  that 
the  current  regulatory  system  makes 
optimal  use  of  either  NRC  or  licensee 
resources.  They  believed  that  NRC 
regulations  and  their  associated 
paperwork  burden  inevitably  contribute 
to  the  cost  of  providing  clinically 
necessary  procedures  and  may 
compromise  the  availability  of  the 
benefits  of  medical  use  of  byproduct 
material.  They  recommended  that  NRC 
be  guided  by  the  following  basic 
principles:  rules  should  emphasize 
training  and  credentialling  of 
professional  staff  deemed  essential  to 
safe  operations,  quality  assurance  and 
technical  regulations  should  be  based 
on  available  practice  standards,  and 
regulations  should  not  be  promulgated 
in  the  absence  of  a  demonstrated  risk  to 
the  public  or  patients. 

Some  commenters  believe  that  Part  35 
is  duplicative  of  the  Food  and  Drug 
Administration  (FDA)  statutes  and 
implementing  regulations  and  does  not 
provide  any  added  overall  benefits  to 
the  regulatory  framework.  They  believed 
that  the  FDA  regulatory  scheme  is 
comprehensive,  requiring 
documentation  of  adverse  effects 
relating  to  the  use  of  all  drug  products, 
including  radionuclides;  regulations 
under  10  CFR  Part  20  are  adequate  to 
protect  health  and  safety;  high-risk 
medical  use  can  be  regulated  on  a  case- 
by-case  basis  through  licensing 
conditions:  and  some  prescriptive 
license  conditions  can  be  offset  by 
performance-based  flexibility,  which  is 
preferable  to  prescriptive  regulations  of 
medical  users. 

Finally,  some  commenters  questioned 
the  schedule  for  completion  of  the 
rulemaking.  They  believe  that  sufficient 
time  must  be  provided  to  undertake  a 
thorough  effort  to  change  the  rule  and 
for  public  comment  on  draft  documents, 
including  regulatory'  guides.  They  also 
believe  that  reorganization  of  Part  35 
based  on  "similar  subject  areas"  is 
appropriate,  but  the  rule  should  include 
references  to  requirements  in  Part  20. 

b.  Resolution. 

As  a  result  of  the  NRC's  Strategic 
Assessment  and  Rebaselining  efforts, 
the  NRC  staff  formed  the  Nuclear 
Byproduct  Material  Risk  Review  Group 
to  develop  a  risk-informed,  graded 
approach  to  regulating  many  material 
uses,  including  medical  uses.  The 
group's  final  recommendations  are 
expected  in  the  fall  of  1998  and  will  be 
considered  by  the  NRC  staff  during  the 
Part  35  rulemaking  process.  The 
Commission  considered  input  from  a 
1993  internal  senior  management 
review  report;  an  external  review  report 
by  the  National  Academy  of  Sciences, 
Institute  of  Medicine;  and  the 


information  presented  in  the  Strategic 
Assessment  Direction-Setting  Issue 
Paper  Number  7  (DSI-7)  prior  to 
determining  the  role  of  NRC  regulation 
in  the  medical  use  area.  On  the  basis  of 
these  reviews,  the  Commission  believes 
that  Part  35  should  be  restructured  into 
a  risk-informed,  more  performance- 
based  regulation.  In  developing  the 
regulation,  the  Commission  considered 
information  on  risk  provided  by 
members  of  the  public  and  professional 
societies,  professional  medical 
standards  of  practice,  and  event 
databases  maintained  by  NRC.  The  drah 
proposed  rule  reflects  numerous 
changes  from  the  existing  requirements 
which  reduce  the  regulatory  burden  to 
the  average  licensee. 

2.  Agreement  State  Compatibility 

a.  Comments. 

Commenters  recommended  that  NRC 
follow  its  Strategic  Plan  to  work  with 
Agreement  States  to  assure  protection  of 
the  public  health  and  safety  nationwide, 
especially  where  constraints  due  to 
inconsistent  regulation  result  in  barriers 
to  accessibility  of  medical  use  involving 
radionuclides.  One  commenter 
suggested  that  Agreement  States  should 
not  be  required  to  adopt  anv  of  the 
revised  rule  or  accompanving  guidance 
documents. 

b.  Resolution. 

The  Working  Group  and  Steering 
Group  established  to  revise  Part  35  are 
comprised  of  NRC  staff,  as  well  as 
representatives  of  two  Agreement  States 
and  a  non-Agreement  State.  One  of  the 
Agreement  State  representatives  on  the 
Working  Group  is  also  a  member  of  the 
Conference  of  Radiation  Control 
Directors'  Suggested  State  Regulation 
Committee  on  Medical  Regulation, 
which  is  working  toward  parallel 
development  of  suggested  state  medical 
use  regulations.  The  Working  and 
Steering  Groups  received  input  from  the 
Agreement  States  at  several  times 
during  the  rulemaking  process.  NRC 
representatives  met  with  representatives 
of  the  Agreement  States  during  the 
October  1997  All  Agreement  States 
Meeting.  Agreement  State 
representatives  were  invited 
participants  at  the  facilitated  public 
meetings.  One  Agreement  State 
representative  provided  written 
comment  during  the  early  input  stages 
of  the  proposed  rule  development. 

The  Commission  has  reviewed  the 
proposed  rule  for  issues  of  compatibility 
for  Agreement  States.  Specific 
designations  for  the  proposed  rule  are 
discussed  under  Section  IX  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 
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3.  Licensing  and  Enforcement  Actions 

a.  Comments. 

Some  commenters  believed  that  NRC 
must  change  to  a  performance-based 
compliance  system  in  order  to  have  a 
significant  impact  on  the  entire  medical 
use  program.  They  believed  that  no 
change  would  occur  if  the  NRC  deleted 
regulatory  requirements  but  had  license 
reviewers  demand  that  licensees  make 
equivalent  commitments  in  license 
applications  or  add  equivalent 
conditions  to  the  license.  Some 
commenters  stated  that  licensees  should 
be  allowed  to  operate  their  radiation 
safety  programs  without  "procedure-by- 
procedure"  approval  by  NRC  and  that 
regulations  should  cover  all  necessary 
requirements.  Commenters 
recommended  that  NRC  abandon  an 
adversarial  enforcement  strategy  based 
on  punishment  for  infractions. 

Commenters  also  believed  that  no 
change  would  occur  if  inspectors 
continued  to  apply  regulatory  and 
license  requirements  without  regard  to 
fault,  and  if  inspectors  continue  the 
practice  of  issuing  citations  for  minor 
regulatory  requirements  which  can  be 
attributed  to  normal  human  error  and 
which  have  no  safety  significance.  They 
stated  that  NRC  must  develop  an 
enforcement  system  that  allows  for 
exercising  clinical  judgment,  evaluating 
quality  assurance  policy  deviations  in 
terms  of  safety  rather  than  legal 
significance,  and  accepting  voluntary 
practice  standards  and  measures  of 
practice  quality  as  the  regulatory 
endpoints. 

b.  Resolution. 

The  proposed  rule  provides  for  an 
overall  change  in  regulatory  philosophy. 
Consistent  with  a  risk-informed, 
performance-based  approach  to  medical 
use  licensing,  the  amount  of  information 
needed  from  an  applicant  to  possess  and 
use  byproduct  material  would  be 
reduced.  An  applicant  for  an  NRC 
medical  use  license  would  have  to 
submit  a  signed  application, 
documentation  of  the  training  and 
experience  of  the  individuals  named  on 
the  license,  and  the  facility  diagram  and 
list  of  instrumentation.  While  licensees 
would  be  required  to  develop, 
implement,  and  maintain  procedures 
required  by  the  regulations,  they  would 
no  longer  be  required  to  submit  these 
procedures  as  part  of  the  license 
application.  Furthermore,  licensees  will 
be  provided  maximum  flexibility  in 
developing  their  procedures  because 
most  of  the  requirements  for  procedures 
provide  performance-based  objectives  to 
be  achieved,  rather  than  a  list  of 
prescriptive  details  that  need  to  be 
addressed  in  the  procedures. 


The  NRC  plans  to  review  the 
enforcement  policy  as  part  of  its  overall 
revision  of  Part  35.  This  review  will  take 
into  account  written  comments  as  well 
as  those  comments  received  during  the 
facilitated  public  meetings  that  are 
scheduled  to  occur  during  the  formal 
comment  period. 

IV.  Discussion  of  Text  of  Proposed  Rule 

10  CFR  Part  20— Standards  for 
Protection  Against  Radiation 

Section  20.1301.  Dose  limits  for 
individual  members  of  the  public, 
would  be  revised.  The  proposed  rule 
responds  to  the  petition  from  the 
University  of  Cincinnati  by  amending 
§  20.1301  to  allow  a  licensee  the 
discretion  to  permit  visitors  to  receive 
up  to  5  mSv  (  0.5  rem)  in  a  year  from 
exposure  to  individuals  who  are  not 
releasable  pursuant  to  §  35.75. 
Currently,  visitors  are  limited  to  1  mSv 
(  0.1  rem). 

The  Commission  has  used  5  mSv  (0.5 
rem)  as  a  threshold  for  action  in 
multiple  locations  in  Parts  20  and  35. 
This  threshold  is  used  as  both  a  dose 
limit  and  a  reporting  level.  For  example, 
§  35.75  uses  the  5  mSv  (0.5  rem)  as  a 
dose  limit  for  members  of  the  public 
exposed  to  patients  released  pursuant  to 
§  35.75.  The  proposed  change  to 
§  20.1301  would  also  use  5  mSv  (0.5 
rem)  as  a  dose  limit  for  visitors  of 
confined  patients.  In  contrast,  however, 
the  proposed  changes  to  §35.3047. 
Report  of  a  dose  to  an  embryo/fetus  or 
a  nursing  child,  would  establish  a  5 
mSv  (0.5  rem)  reporting  threshold 
(reference  §  35.3047  for  a  more  detailed 
discussion  of  the  proposed  change). 

In  accordance  with  §  35.75,  patients 
containing  radioactive  material  can  be 
released  from  licensee  control  if  the 
total  dose  to  other  individuals  from 
exposure  to  the  released  patient  is  not 
likely  to  exceed  5  mSv  (  0.5  rem).  The 
Commission  recognizes  that  the 
provisions  of  §  35.75  and  the  proposed 
revision  to  §  20.1301(a)  could  result  in 
rare  instances  in  which  certain 
individuals  could  receive  a  10  mSv  (1.0 
rem)  dose.  For  example,  an  individual 
could  receive  a  5  mSv  (0.5  rem)  dose 
while  visiting  a  patient  who  can  not  be 
released  pursuant  to  §  35.75.  and  then 
later  receive  a  5  mSv  (0.5  rem)  because 
of  exposure  from  the  released  patient. 
The  Commission  believes  that  the 
authorized  user  is  the  appropriate 
individual  to  evaluate,  on  a  case-by-case 
basis,  the  merits  of  allowing  a  visitor  to 
receive  this  potential  additional  dose 
and  would  do  so  only  when  it  is 
warranted  by  the  situation. 

A  potential  consequence  of  this 
rulemaking  is  that  pregnant  visitors 


would  not  be  excluded  automatically 
from  visiting  individuals  who  could  not 
be  released  pursuant  to  §  35.75.  The 
pregnant  visitor  is  subject  to  the  same 
exposure  limits  that  are  applied  to  any 
other  adult  member  of  the  public.  The 
reasons  for  not  excluding  pregnant 
visitors  under  this  rulemaking  are  two- 
fold. First,  as  noted  in  NCRP 
Commentary  No.  11.  members  of  a 
radionuclide  therapy  patient's  family 
are  likely  to  perceive  that  visitors  will 
benefit  from  providing  emotional  and 
physical  support  to  the  patient  during 
their  treatment,  and  these  visitors  are 
likely  to  be  willing  to  bear  greater  risk 
in  order  to  achieve  that  benefit.  Second, 
declaration  of  pregnancy  by  a 
prospective  visitor  is  strictly  voluntary. 
If  a  prospective  visitor  does  not 
voluntarily  declare  her  pregnant  status, 
the  authorized  user  is  not  expected  to 
demand  confirmation  of  the  visitor's 
nonpregnant  status. 

As  stated  earlier,  the  proposed 
revision  to  §  20.1301  differs  from  the 
proposed  revision  to  §  35.3047.  The 
revision  to  §  20.1301  would  revise  the 
dose  limit  for  a  small  population  of 
individuals,  namely  visitors  to 
individuals  who  can  not  be  released 
pursuant  to  §  35.75.  In  contrast,  the 
proposed  revision  to  §  35.3047  would 
establish  a  reporting  threshold  for  doses 
to  an  embryo/ fetus  or  nursing  child.  For 
example,  under  the  proposed  §  20.1301, 
a  pregnant  visitor  could  receive  5  mSv 
(0.5  rem)  as  a  result  of  a  visit  to  a  patient 
who  has  not  been  released.  Under  the 
proposed  revision  to  §  35.3047,  if  the 
dose  to  an  embryo/fetus  exceeds  5  mSv 
(0.5  rem),  as  a  result  of  an  unintended 
administration  to  the  mother,  a  report 
must  be  submitted  to  NRC.  Finally,  in 
the  course  of  diagnosis  and  treatment, 
an  authorized  user  may  approve,  in 
advance,  an  administration  of  byproduct 
material  to  a  pregnant  woman  that  may 
result  in  an  absorbed  dose  to  an  embryo/ 
fetus  that  exceeds  5  mSv  (0.5  rem). 

The  Commission  does  not  intend  to 
require  monitoring  and  recording  of 
individual  doses.  The  NRC  evaluated 
the  costs  associated  with  monitoring 
individuals  versus  the  benefits  derived 
and  determined  that,  at  these  low  doses, 
monitoring  is  not  justified.  However, 
this  does  not  preclude  the  licensee  from 
monitoring  and  recording  individual 
doses. 

10  CFR  Part  32— Specific  Domestic 
Licenses  to  Manufacture  or  Transfer 
Certain  Items  Containing  Byproduct 
Material 

Section  32.72,  Manufacture, 
preparation,  or  transfer  for  commercial 
distribution  of  radioactive  drugs 
containing  byproduct  material  for 
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medical  use  under  Part  35,  would  be 
revised  as  a  result  of  the  proposed 
revision  of  Part  35.  Paragraph  (b)(1) 
would  be  revised  to  reference  the 
proposed  §  35.27  rather  than  the  current 
§  35.25  which  would  be  deleted.  This 
change  was  necessitated  because  of  the 
proposed  renumbering  of  some  Part  35 
sections.  Paragraph  (b)(2)(ii)  would  be 
revised  to  include  both  the  proposed 
and  current  training  and  experience 
requirements  for  authorized  nuclear 
pharmacists  and  to  reference  the 
proposed  §  35.59  rather  than  the  current 
§  35.972  which  would  be  deleted.  As 
discussed  in  subpart  J,  the  current 
training  and  experience  requirements 
would  be  deleted  2  years  after  the 
effective  date  of  the  final  rule. 

Section  32.74,  Manufacture  and 
distribution  of  sources  or  devices 
containing  byproduct  material  for 
medical  use,  would  be  revised  as  a 
result  of  the  proposed  revision  of  Part 
35.  Paragraphs  (a)  and  (a)(3)  would  be 
revised  to  add  a  reference  to  the 
proposed  §  35.600.  The  current  section 
does  not  include  a  reference  to  medical 
use  of  seailed  sources  in  therapeutic 
devices.  This  oversight  would  be 
corrected  by  the  proposed  rule. 

10  CFR  Part  35— Medical  Use  of 
Byproduct  Material 

Subpart  A,  General  Information, 
contains  general  information  regarding 
medical  use  of  byproduct  material. 

Section  35.1,  Purpose  and  scope, 
would  be  revised  to  specify  that  the 
requirements  and  provisions  in  Part  35 
provide  for  the  radiation  safety  of 
workers,  the  general  public,  patients, 
and  human  research  subjects.  Inclusion 
of  the  phrase  "patients,  and  human 
research  subjects"  makes  it  clear  that 
the  provisions  of  this  rule  would  apply 
to  the  radiation  safety  of  those 
individuals.  This  addition  is  consistent 
with  the  proposed  revision  of  the 
Medical  Use  Policy  Statement  that  will 
be  published  separately  in  the  Federal 
Register.  The  section  would  also  be 
revised  to  add  a  reference  to  Part  171, 
"Annual  Fees  for  Reactor  Operating 
Licenses,  and  Fuel  Cycle  Licenses  and 
Materials  Licensed,  Including  Holders 
of  Certificates  of  Compliance, 
Registrations,  and  Quality  Assurance 
Program  Approvals  and  Government 
Agencies  Licensed  By  NRC."  This 
revision  would  make  it  clear  that  the 
provisions  in  Part  171  apply  to  medical 
licensees. 

Section  35.2,  Definitions,  would  be 
amended  by  deleting  the  definitions  of 
"ALARA,"  "dental  use,"  "ministerial 
change,"  "misadministration," 
"pediatric  use,"  and  "recordable  event" 


because  they  do  not  appear  in  the 
proposed  rule. 

Tne  definitions  for  authorized  nuclear 
pharmacist  and  authorized  user  would 
be  revised  to  eliminate  the  specific 
board  certifications  by  name  and  to  refer 
to  the  specific  section  containing  the 
requirements  that  the  individual  must 
meet  to  be  considered  an  authorized 
nuclear  pharmacist  or  an  authorized 
user.  Reference  to  the  specific  board 
certifications  would  be  deleted  because 
the  proposed  rule  contains  provisions 
for  NRC  to  approve  boards.  The 
definition  of  "authorized  nuclear 
pharmacist"  would  also  be  revised  to 
recognize  nuclear  pharmacists  that  have 
been  approved  by  a  nuclear  pharmacy 
that  has  been  authorized  by  the 
Commission  to  approve  authorized 
nuclear  pharmacists. 

The  definition  of  "Radiation  Safety 
Officer"  would  be  revised  to  include  a 
reference  to  the  specific  requirements 
that  an  individual  must  meet  in  order  to 
be  authorized  as  a  Radiation  Safety 
Officer.  This  change  was  done  to  make 
the  definition  of  Radiation  Safety 
Officer  consistent  with  the  definitions  of 
authorized  nuclear  pharmacist, 
authorized  user,  and  authorized  medical 
physicist. 

The  definition  of  "written  directive" 
would  be  revised  to  delete  the  provision 
for  the  date  the  directive  was  signed, 
and  the  signature  of  the  authorized  user 
before  administration  of  any  byproduct 
material  or  radiation  from  byproduct 
material  to  a  specific  patient  or  human 
research  subject.  These  specific 
requirements  have  been  moved  to 
§35.40. 

The  definition  of  "teletherapy 
physicist"  would  be  deleted  and 
replaced  with  a  definition  for 
"authorized  medical  physicist"  because 
it  is  a  broader  term  that  includes 
physicists  that  work  with  all  types  of 
therapeutic  units. 

The  definition  of  "mobile  nuclear 
medicine"  would  be  deleted  and 
replaced  with  a  definition  for  "mobile 
service"  because  it  is  a  broader  term  that 
would  encompass  all  modalities  that 
could  be  performed  by  a  mobile  service. 
A  new  definition  would  be  added  for 
"temporary  jobsite."  This  is  needed 
since  it  is  used  in  defining  "mobile 
service."  The  definition  of  "temporary 
jobsite"  is  based,  in  part,  on  the 
definition  of  "temporary  jobsite"  as 
used  in  10  CFR  Part  34,""Licenses  for 
Industrial  Radiography  and  Radiation 
Safety  Requirements  for  Industrial 
Radiographic  Operations." 

Definitions  would  be  added  for  "high 
dose-rate  remote  afterloader,"  "low 
dose-rate  remote  afterloader,"  "pulsed 
dose-rate  remote  afterloader,"  and 


"stereotactic  radiosurgery  "  because  use 
of  these  units  would  be  addressed  in 
Part  35.  The  definitions  of  'high  dose- 
rate  remote  afterloader"  and  "low  dose- 
rate  remote  afterloader  '  contain  dose 
rates  specific  to  each  type  of  afterloader 
The  Commission  is  not  proposing  to 
define  the  term  "medium  dose-rate 
remote  afterloader"  since  it  is  not  used 
in  the  proposed  rule.  The  Commission 
noted  that  there  was  very  little 
difference  between  the  regulatory 
requirements  for  a  medium  dose-rate 
remote  afterloader  and  high  dose-rate 
remote  afterloader  and.  therefore,  has 
chosen  to  group  the  units.  The 
Commission  is  soliciting  public 
comment  on  whether  the  rule  should 
specifically  reference  medium  dose-rate 
remote  afterloaders. 

A  definition  for  "medical  event" 
would  be  added  and  refers  to  the  criteria 
listed  in  §  35.3045(a).  Reports  of 
medical  events.  A  new  definition, 
"precursor  event."  would  be  added  and 
refers  to  the  criteria  fisted  in 
§  35.3046(a).  (Reference  Section  III.  C.  of 
the  SUPPLEMErifrARY  INFORMATION  section 
of  this  document  for  more  detailed 
discussion.) 

A  new  definition,  "treatment  site," 
would  be  added  because  it  is  used  in 
§  35.2045  of  the  proposed  rule.  A  new 
definition,  "unit  dosage."  was  added 
because  it  is  used  in  §§  35.60  and  35.63 
of  the  proposed  rule. 

Section  35.5,  Maintenance  of  records, 
would  be  revised  to  insert  "and"  in  the 
current  phrase  "drawings  and 
specifications." 

Section  35.6,  Provisions  for  research 
involving  human  subjects,  would  be 
unchanged.  However,  the  Commission 
is  soliciting  comment  on  whether  this 
section  should  be  revised  to  require  that 
licensees  develop,  implement,  and 
maintain  procedures  for  evaluating 
when  a  medical  procedure  would  be 
considered  to  be  a  research  procedure. 

Section  35.7.  FDA.  other  Federal,  and 
State  requirements,  would  be 
unchanged. 

Section  35.8.  Information  collection 
requirements;  0MB  approval,  would  be 
revised  to  reflect  the  renumbering  of 
some  sections  within  the  rule  and  the 
additional  recordkeeping  and  reporting 
sections  in  the  proposed  rule. 

Section  35.10.  Implementation,  would 
be  a  new  section  that  discusses  the 
proposed  provisions  for  implementing 
the  final  rule.  A  detailed  discussion  of 
the  implementation  provisions  can  be 
found  in  Section  VIII  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document.  This  section  would 
replace  the  current  §  35.999.  Resolution 
of  confiicting  requirements  during 
transition  period. 
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Section  35.11,  License  required, 
would  be  revised  to  reflect  that  the 
requirements  for  supervision  in  the 
current  §  35.25  v^^ould  be  replaced  by 
the  proposed  requirements  in  §  35.27. 

Section  35.12,  Application  of  license, 
amendment,  or  renewal,  would  be 
revised. 

Paragraph  (a)  would  be  revised  to 
state  that  any  application  for  a  license, 
amendment,  or  renewal  must  be  signed 
by  the  management  of  the  facility.  The 
current  rule  indicates  that  any  person 
may  apply  if  the  application  is  for 
medical  use  not  sited  in  a  medical 
institution  and  that  only  management 
may  apply  for  a  license  if  the 
application  is  for  use  in  a  medical 
institution.  The  Commission  believes  it 
is  important  that  facility  management 
apply  for  a  license,  regardless  of  where 
the  material  is  used,  because  NRC  holds 
the  licensee  responsible  for  any  actions 
of  its  employees.  Paragraphs  fb)  and  (c) 
would  be  revised  to  more  clearly  state 
that  separate  applications  must  be 
submitted  for  medical  uses  listed  in 
§  35.600,  other  than  remote  afterioaders. 
Separate  applications  must  be  submitted 
for  teletherapy  and  gamma  stereotactic 
radiosurgery  units  because  the  scope 
and  nature  of  information  needed  is 
much  different  than  that  needed  for  the 
other  types  of  medical  use.  This 
requirement  does  not  imply  that  the 
applicant  has  separate  safety  programs. 
Paragraphs  fb)  and  (c)  would  also  be 
revised  to  delete  the  reference  to  the 
Regulatory  Guides.  Guidance  for 
completing  an  application  mav  be  found 
in  draft  NUREG-1556,  Vol.  9, ' 
"Consolidated  Guidance  About 
Materials  Licenses,  Program-Specific 
Guidance  about  Medical  Use  Licenses." 
Draft  NUREG-1556,  Vol  9,  is  available 
for  inspection  at  the  NRC  Public 
Document  Room,  2120  L  Street  NVV. 
(Lower  Level),  Washington,  DC.  Single 
copies  of  the  draft  NUREG  are  available 
as  indicated  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
document. 

Paragraph  (d)  would  be  added  to 
address  applications  for  medical  use  of 
byproduct  material  that  are  not 
specifically  included  in  subparts  D 
through  H  of  the  proposed  rule, 
henceforth  referred  to  as  "emerging 
technologies"  (e.g.,  intravascular 
brachytherapy).  The  current  rule  does 
not  provide  for  efficient  licensing  of 
emerging  technologies.  Paragraph  (d) 
would  provide  a  generic  list  of  the 
information  needed  by  NRC  to  approve 
a  use  that  is  not  specifically  addressed 
in  subparts  D  through  H  of  the  proposed 
rule. 

Section  35.13,  License  amendments, 
would  be  revised  to  reflect  the  new 


numbering  as  a  result  of  the  overall 
revision  of  Part  35.  Paragraph  (b)  would 
be  revised  to  indicate  that  a  licensee 
does  not  need  to  amend  its  license 
before  allowing  anyone  to  work  as  an 
authorized  medical  physicist  if  that 
individual  meets  the  training  and 
experience  requirements  in  §  35.51  or 
§  35.961,  and  the  requirements  were  met 
within  the  7  years  preceding  the  date  of 
the  application.  Paragraph  (c)  would  be 
revised  to  delete  the  requirement  for 
licensees  to  amend  a  license  if  the 
teletherapy  physicist  changes  provided 
the  individual  meets  the  requirements 
in  §§  35.51(a)  and  35.59  or  §§  35.961 
and  35.59.  This  change  is  consistent 
with  existing  licensing  requirements  for 
authorized  users  and  authorized  nuclear 
pharmacists. 

The  Commission  recognizes  that 
unusual  conditions  may  arise  when  the 
Radiation  Safety  Officer  leaves  a  facility 
with  little  to  no  advance  warning.  In 
this  event,  the  licensee  may  want  to 
consider  using  an  authorized  user  to  fill 
the  position,  pending  appointment  of  a 
new  Radiation  Safety  Officer.  Under 
these  conditions,  the  licensee  must 
move  expeditiously  to  permanently  fill 
the  position  of  Radiation  Safety  Officer. 
In  these  situadons,  the  licensee  should 
contact  the  appropriate  NRC  regional 
office  and  explain  the  situation. 

In  order  to  reduce  regulatory  burden, 
paragraph  (e)  would  be  revised  to  delete 
the  requirement  for  a  licensee  to  apply 
for  a  license  amendment  if  there  is  a 
change  in  the  areas  where  byproduct 
material  is  used  for  diagnostic  purposes 
pursuant  to  §§  35.100  and  35.200.  For 
example,  a  licensee  would  not  be 
required  to  apply  for  a  license 
amendment  to  move  a  scan  room  in  a 
diagnostic  nuclear  medicine  department 
that  uses  byproduct  material  in 
quantities  that  would  not  require  a 
written  directive.  However,  this 
provision  does  not  apply  to  any  storage 
or  waste  areas  because  of  the  potential 
for  large  quantities  of  materials  to 
accumulate  in  these  areas  and  the 
possibility  of  commingling  of 
radioactive  material  that  is  used 
pursuant  to  other  sections  of  the  rule. 
Paragraph  (f)  would  require  an 
amendment  if  the  licensee  changes  the 
address  of  use.  For  example,  an 
amendment  would  be  required  if  the 
licensee  initiates  use  or  storage  of 
byproduct  material  at  a  new  physical 
location  that  is  under  its  control. 

Section  35.14,  Notifications,  would  be 
revised.  Paragraph  (a)  would  be  revised 
to  include  a  requirement  for  the  licensee 
to  notify  NRC  no  later  than  30  days  after 
the  date  the  licensee  permits  an 
individual  to  work  as  an  authorized 
medical  physicist  pursuant  to  §  35.13(b). 


Paragraph  (b)  would  be  revised  to 
require  that  the  licensee  notify  NRC 
when  an  authorized  medical  physicist 
permanently  discontinues  performance 
of  duties  under  the  license.  Paragraph 
(b)  would  also  be  revised  to  require  that 
a  licensee  notify  NRC  when  the  licensee 
changes  its  name.  This  provision 
applies  only  if  there  is  no  change  in 
ownership,  as  described  in  §  30.34  of 
this  chapter.  Otherwise,  the  licensee 
must  take  appropriate  action  to  have  its 
license  amended  prior  to  such  change  in 
owTiership.  A  licensee  must  also  notify 
NRC  of  any  changes  in  areas  where 
materials  are  used  pursuant  to  §§  35.100 
and  35.200.  These  revisions  were 
warranted  because  of  requirements  in 
the  proposed  §  35.13. 

Section  35.15,  Exemptions  regarding 
Type  A  specific  licenses  of  broad  scope, 
would  be  revised  to  add  the  term 
"authorized  medical  physicist"  to 
paragraph  (d).  This  revision  is  needed 
because  of  the  requirements  in  the 
proposed  §  35.13.  Under  this  proposed 
section,  broad  scope  licensees  would 
have  authority  to  appoint  authorized 
users,  authorized  nuclear  pharmacists, 
or  authorized  medical  physicists 
without  notifying  NRC,  provided  the 
individuals  meet  approved  criteria  in 
subparts  B,  D-H,  and  J. 

A  new  paragraph  (e)  would  be  added 
to  also  exempt  these  licensees  from 
§  35.49(a).  This  change  would  codify  in 
the  regulations  an  exemption  that  is 
currently  provided  to  these  licensees 
through  a  standard  condition.  NRC's 
medical  use  licensees  with  a  Type  A 
specific  license  of  broad  scope  currently 
receive  a  standard  license  condition  that 
exempts  the  licensee  from  receiving 
sealed  sources  or  devices  manufactured 
only  from  licensees  with  medical 
distribution  licenses  issued  pursuant  to 
§  32.74.  This  change  would  replace  the 
license  condition. 

Section  35.18,  License  issuance, 
would  be  revised.  Requirements  for  a 
mobile  service  license  would  be  added 
as  paragraph  (b).  The  NRC  will  issue  a 
license  for  mobile  service  if  the 
applicant  meets  the  requirements 
specified  in  paragraph  (a)  of  the  section 
and  if  the  individual  or  human  research 
subject  to  whom  the  applicant 
administers  byproduct  material,  or 
radiation  from  byproduct  material,  may 
be  released  following  treatment  in 
accordance  with  §  35.75.  The  later 
condition  is  necessary  because  mobile 
service  licensees  will  not  have  the 
capability  of  controlling  individuals  that 
cannot  be  released  pursuant  to  §  35.75. 

Section  35.19.  Specific  exemptions, 
would  be  revised  to  delete  the  statement 
that  the  Commission  will  review 
requests  for  exemptions  from  training 
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and  experience  requirements  with  the 
assistance  of  its  Advisory  Committee  on 
the  Medical  Uses  of  Isotopes.  This 
statement  is  a  matter  of  Commission 
policy  rather  than  a  regulatory 
requirement. 

Subpart  B,  General  Administrative 
Requirements,  contains  general 
administrative  requirements  regarding 
medical  use  of  byproduct  material. 

Section  35.20,  ALARA  program, 
would  be  deleted  in  its  entirety  from 
Part  35.  ALARA  is  discussed  in  10  CFR 
20.1101,  "Radiation  protection 
programs,"  and  medical  licensees  must 
comply  with  the  requirements  of  that 
section.  That  section  requires,  in  part, 
that  a  licensee  develop,  document,  and 
implement  a  radiation  protection 
program  and  use,  to  the  extent 
practicable,  procedures  and  engineering 
controls  to  achieve  occupational  doses 
and  doses  to  members  of  the  public 
ALARA.  The  Commission  does  not 
believe  that  §  35.20  is  needed  in  light  of 
the  requirements  in  §  20.1101.  A 
medical  use  licensee  should  have 
flexibility  in  developing  and 
implementing  a  radiation  protection 
program  that  meets  the  requirements  of 
Part  20. 

Section  35.21,  Radiation  Safety 
Officer,  would  be  deleted  in  its  entirety 
from  Part  35.  The  requirements  of 
paragraph  (a)  would  be  moved  to  the 
proposed  §  35.24.  Paragraph  (b)  would 
be  deleted  because  it  is  overly 
prescriptive  and  in  some  cases  overlaps 
with  the  requirements  in  §20.1101.  The 
Commission  believes  that  the  licensee 
should  have  the  flexibility  in 
developing,  maintaining,  and 
implementing  its  radiation  protection 
program,  including  establishing  the 
Radiation  Safety  Officer's  duties. 

Section  35.22,  Radiation  safety 
committee,  would  be  deleted  in  its 
entirety.  The  issue  of  vvhether  NRC 
should  require  a  Radiation  Safety 
Committee  was  identified  as  a  cross- 
cutting  issue  and,  therefore,  was 
discussed  at  the  public  meetings  and 
workshops  held  in  Fall  1997.  Comments 
received  on  this  topic  are  discussed  in 
Section  III  of  the  SUPPLEMENTARY 
INFORMATION  section  of  this  document. 
Based  on  the  comments  received  prior 
to  March  1,  1998.  the  Commission 
believes  that  key  functions  of  the 
Radiation  Safety  Committee  could  be 
transferred  to  licensee  management 
(reference  proposed  §  35.24)  and  that 
the  prescriptive  requirements  in  the 
current  §  35.22  should  be  deleted.  The 
Commission  believes  that  many 
institutions  will  continue  to  use  a 
Radiation  Safety  Committee  to  oversee 
use  of  radioactive  material.  However,  it 
recognizes  that  radiation  program 


oversight  may  be  accomplished  by  other 
means.  In  particular,  medical  facilities 
normally  have  a  number  of  committees 
examining  various  areas,  such  as 
environmental  safety.  These  committees 
are  typically  formed  in  response  to 
hospital  accreditation  requirements. 
Specifying  responsibilities  and 
functions  to  be  accomplished,  rather 
than  the  particular  mechanism  to  be 
used,  is  an  effort  to  afford  licensees 
flexibility  in  achieving  the  objective  of 
radiation  safety  (reference  §  35.24). 

Section  35.23,  Statements  of  authority 
and  responsibilities,  would  be  deleted 
in  its  entirety  and  the  requirements  of 
this  section,  with  minor  modifications, 
would  be  moved  to  the  proposed 
§35.24. 

Section  35.24,  Authority  and 
responsibilities  for  the  radiation 
protection  program,  would  appear  as  a 
new  section.  This  requirement  specifies 
objectives  that  must  be  achieved,  rather 
than  specifying  how  the  objective  is  to 
be  met,  in  an  effort  to  afford  licensees 
flexibility  in  achieving  the  objective  of 
radiation  safety. 

Paragraphs  (a)  and  (b)  would  replace 
the  current  requirements  for  the 
Radiation  Safety  Committee.  The 
licensee  is  responsible  for  approving 
licensing  actions;  individuals  before 
allowing  them  to  work  as  a  Radiation 
Safety  Officer,  authorized  user, 
authorized  nuclear  pharmacist,  or 
authorized  medical  physicist;  and 
radiation  protection  program  changes 
that  do  not  require  a  license 
amendment. 

The  licensee  must  develop, 
implement,  and  maintain  administrative 
procedures  for  interdepartmental/ 
interdisciplinary  coordination  of  the 
licensee's  radiation  protection  program. 
Interdepartmental/interdisciplinary 
coordination  is  believed  to  be  a  major 
component  of  an  effective  radiation 
protection  program.  The  Commission 
recognizes  that  there  are  many  ways  to 
meet  this  objective  and  believes  that  the 
licensiee  should  have  flexibility  in 
identifying  and  implementing  the  most 
appropriate  modes  of  coordination  at  its 
facility.  Identified  alternatives  include, 
but  are  not  limited  to,  meetings, 
electronic  transfer  of  information,  or 
verbal  communication.  This 
requirement  applies  to  all  medical  use 
licensees  and  it  is  expected  that  the 
extent  of  the  coordination  will  be 
dependent  on  the  complexity  of  the 
licensee's  program. 

The  requirement  in  paragraph  (c)  to 
appoint  a  Radiation  Safety  Officer  is 
currently  required  by  §  35.21.  The 
proposed  paragraph  would  require  that 
the  Radiation  Safety  Officer  agree,  in 
writing,  to  be  responsible  for 


implementing  the  radiation  protection 
program.  The  requirements  in 
paragraphs  (d)  and  (e)  arp  similar  to  the 
ie4...rpA.,ciits  in  the  current  §  35.23.  A 
record  of  management's  approval  of 
actions  in  paragraph  (a);  vmtten 
acceptance  of  Radiation  Safety  Officer 
duties  as  specified  in  paragraph  (c);  and 
the  duties,  responsibilities,  and 
authority  of  the  Radiation  Safety  Officer 
specified  in  paragraph  (d)  would  have  to 
be  maintained  in  accordance  with 
§  35.2024.  Records  of  authority  and 
responsibility  for  radiation  protection 
programs. 

The  Commission  is  soliciting  specific 
public  comment  on  changes  made  in  the 
rule  that  could  impact  the  licensee's 
effectiveness  in  carrying  out  its 
radiation  protection  program,  e.g.. 
proposed  deletion  of  the  requirement  for 
a  Radiation  Safety  Committee  and 
proposed  requirement  for  the  Radiation 
Safety  Officer  to  acknowledge,  in 
writing,  responsibility  for  implementing 
the  radiation  protection  program.  In 
particular,  the  Commission  is  seeking 
comment  in  the  following  areas:  (1) 
whether  this  combination  of  changes  in 
the  proposed  rule  may  actually  reduce 
the  effectiveness  of  radiation  protection 
programs;  and  (2)  whether  the  radiation 
safety  officer  will  be  provided 
appropriate  tools  and  channels  through 
which  to  raise  safety  concerns  to  the 
highest  levels  of  management.  Finally,  if 
the  requirement  for  a  committee,  to 
oversee  the  radiation  protection 
program,  was  included  in  the  final  rule. 
the  Commission  is  seeking  comment  on 
whether  the  rule  language  should 
explicitly  require  that  the  radiation 
safety  officer  be  a  member  of  that 
committee. 

Section  35.25.  Super\ision,  would  be 
deleted  in  its  entirety  and  the 
requirements  of  this  section,  with  minor 
modifications,  would  be  moved  to  the 
proposed  §  35.27. 

Section  33.26.  Radiation  protection 
program  changes,  would  appear  as  a 
new  section.  The  requirements  in  this 
section  are  similar  to  the  requirement.^ 
in  the  current  §35.31,  which  would  be 
deleted.  The  proposed  section  states 
that  a  licensee  may  revise  its  radiation 
protection  program  without 
Commission  approval  if  the  revision 
does  not  require  an  amendment  in 
acc:ordance  with  §35.13;  the  change  will 
not  reduce  radiation  protection:  the 
change  has  been  reviewed  and  approved 
in  writing  by  the  Radiation  Safety 
Officer  and  licensee  management;  and 
the  affected  individuals  have  been 
instructed  on  the  revised  program  before 
the  changes  are  implemented.  This 
requirement  provides  the  licensees  with 
flexibility  to  manage  their  radiation 
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protection  programs  and  clearly  defines 
the  situations  that  will  not  require  an 
amendment.  The  Commission  believes 
that  many  licensees  were  reluctant  to 
make  changes  to  their  current  program 
because  the  term  "ministerial  changes," 
as  defined  in  the  current  *j  3.5.2  and  as 
used  in  the  current  §  35.31.  was  not 
clearly  understood.  This  change  is 
intended  to  provide  clear  guidance  to  a 
licensee  on  when  it  can  revise  its 
radiation  protection  program  without 
Commission  approval. 

The  Commission  believes  that  it  is 
important  to  instruct  individuals  in 
program  changes,  including  those 
permitted  under  §  35.26,  before  they  are 
implemented.  This  instruction  could  be 
provided  in  writing  or  orally  and  may 
be  conducted  on  an  informal  or  formal 
basis.  It  is  not  necessary  to  document 
that  this  training  has  been  provided  to 
affected  parties,  because  these  changes 
should  not  reduce  radiation  safety.  At 
the  time  of  inspection.  NRC  inspectors 
may  question  whether  this  training  was 
provided. 

Section  35.27,  Supervision,  would 
appear  as  a  new  section.  The 
requirements  in  this  section  are  similar 
to  the  requirements  in  the  current 
§  35.25,  which  would  be  deleted. 
Paragraph  (a)(1)  and  (b)(1)  would  be 
revised  to  delete  the  requirement  to 
instruct  individuals  in  the  principles  of 
radiation  safety.  This  type  of  instruction 
is  adequately  addressed  by  §  19.12, 
Instructions  to  workers,  of  this  chapter. 
Paragraph  (a)(1)  would  also  be  revised 
to  require  that  the  licensee  instruct 
supervised  individuals  in  the  written 
radiation  protection  procedures,  written 
directives  procedures,  regulations  of 
this  chapter,  and  license  conditions. 
Paragraph  (a)(2)  would  require  the 
supervised  individual  to  follow  the 
instructions  of  the  supervising 
authorized  user  for  medical  uses  of 
radioactive  material,  written  radiation 
protection  procedures,  regulations,  and 
license  conditions  with  respect  to  the 
medical  use  of  byproduct  material. 
Paragraphs  (a)(3J  and  (b)(3)  of  the 
current  §  35.25  would  be  deleted 
because  the  licensee  should  have 
flexibility  in  evaluating  employee 
performance.  Paragraph  (b)(2)  would  be 
revised  to  require  supervised 
individuals  to  follow  the  instructions  of 
the  supervising  authorized  user  or 
authorized  nuclear  pharmacist  regarding 
the  preparation  of  byproduct  material 
for  medical  use,  the  written  radiation 
protection  procedures,  and  the 
regulations  of  this  chapter  and  license 
conditions.  Paragraph  (c)  would  require 
that  the  licensee  develop,  implement, 
and  maintain  a  policy  for  supervised 
individuals  to  request  clarification,  as 


needed,  from  the  authorized  user  about 
instructions  and  requirements  in  a 
written  directive  prior  to  administering 
the  byproduct  material,  or  radiation 
from  the  byproduct  material,  and  from 
the  authorized  user  or  authorized 
nuclear  pharmacist  about  instructions 
and  requirements  provided  in 
accordance  with  paragraphs  (a)  and  (b) 
of  the  section.  This  change  would  be 
added  so  that  a  licensee's  work 
environment  would  encourage 
supervised  individuals  to  ask  questions 
if  they  do  not  understand  the 
instructions  or  requirements  provided  to 
them  by  an  authorized  nuclear 
pharmacist  or  an  authorized  user, 
especially  when  they  have  questions 
regarding  administrations  of  byproduct 
material  to  patients  or  human  research 
subjects.  In  the  past,  failure  by  licensee 
staff  to  ask  questions  has  been  identified 
as  one  of  the  key  contributors  to 
misadministrations. 

Section  35.29,  Administrative 
requirements  that  apply  to  the  provision 
of  mobile  service,  would  be  deleted.  The 
conditions  for  the  Commission  to  issue 
a  mobile  service  license  would  be 
moved  to  §  35.18.  The  requirements  in 
paragraphs  (b)  and  (d)  would  be  moved 
to  the  proposed  §  35.80.  Paragraph  (c) 
would  be  deleted  because  this 
requirement  was  viewed  as  overly 
prescriptive.  Individuals  are  required  to 
comply  with  all  provisions  of  the 
license  that  authorizes  use,  possession 
and  transfer  of  material. 

Section  35.31.  Radiation  safety 
program  changes,  would  be  deleted.  The 
requirements,  with  minor  changes, 
would  be  moved  to  §  35.26.  This  change 
is  proposed  so  that  all  requirements  that 
pertain  to  the  management  of  the 
licensee's  program  appear  in  one  area. 

Section  35.32.  Quality  management 
program,  would  be  deleted.  The  issue  of 
whether  the  Commission  should 
continue  to  require  that  a  licensee 
develop,  implement,  and  maintain  a 
quality  management  program  was 
identified  as  a  cross-cutting  issue  and 
was  discussed  at  the  public  meetings 
and  workshops  held  in  Fall  1997. 
Comments  received  on  this  topic  are 
discussed  in  Section  III  of  the 
Supplementary  Information  section  of 
this  document.  Based  on  these 
comments,  the  Commission  has  deleted 
the  requirements  for  a  quality 
management  program.  However,  the 
Commission  believes  there  are  tliree 
elements  of  the  current  quality 
management  program  that  should  be 
addressed  in  the  proposed  rule: 
confirming  patient  identity,  requiring 
written  directives,  and  verifying  dose. 
Requirements  for  these  three  elements 
are  found  in  proposed  §§  35.40  and 


35.41.  However,  the  Commission 
believes  that  some  elements  of  the 
current  quality  management  program 
requirements  will  continue  to  be 
implemented  as  a  part  of  the  "standard 
of  care"  in  medicine.  In  this  regard,  the 
Commission  acknowledges  that  other 
factors,  such  as  accreditation,  have 
resulted  in  medical  institutions  to 
adopting  programs  similar  to  those 
previously  specified  in  the  rule. 

Section  35.33,  Notifications,  reports, 
and  records  of  misadministrations. 
would  be  deleted.  In  this  proposed 
revision,  recordkeeping  and  reporting 
requirements  contained  in  Part  35 
would  be  moved  to  subparts  L  and  M, 
respectively. 

Section  35.40,  Written  directives, 
would  appear  as  a  new  section.  This 
section  contains  requirements  for 
preparation  of  written  directives.  These 
requirements  are  similar  to  the 
requirements  in  the  current  §§  35.2  and 
35.32.  Minor  changes  would  be  made  in 
the  information  that  must  be  placed  in 
a  written  directive  for  gamma 
stereotactic  radiosurgery,  remote 
afterloaders.  and  brachytherapy.  These 
changes  were  based  on  comments 
received  during  public  meetings  of  the 
Part  35  Working  Group. 

Section  35.41.  Procedures  for 
administrations  requiring  a  written 
directive,  would  appear  as  a  new 
section.  It  would  require  the  licensee  to 
develop,  implement,  and  maintain 
written  procedures  to  assure  that,  before 
each  administration,  the  patient's  or 
human  research  subject's  identity  is 
verified  and  that  each  administration  is 
in  accordance  with  the  written 
directive,  including  verification  of  dose. 
It  would  also  specify  the  objectives  that 
should  be  addressed  in  the  procedures. 
The  specific  details  to  be  included  in 
the  written  directives  are  in  §  35.40.  The 
topics  identified  in  §35.41  are  viewed 
by  the  Commission  as  key  elements  of 
a  program  that  will  provide  high 
confidence  that  byproduct  material  will 
be  administered  as  directed  by  the 
authorized  user.  However,  the 
regulations  are  not  prescriptive  as  to 
how  these  objectives  are  met,  allowing 
licensees  the  flexibility  to  develop 
procedures  to  meet  their  needs.  There  is 
no  requirement  for  submittal  or 
approval  of  the  procedures  as  was 
previously  required  by  the  quality 
management  rule. 

Section  35.49,  Suppliers  for  sealed 
sources  or  devices  for  medical  use, 
would  be  unchanged. 

Requirements  in  the  current  §  35.50, 
with  minor  modifications,  would  be 
moved  to  the  proposed  §  35.60. 

Section  35.50.  'Training  for  Radiation 
Safety  Officer,  would  appear  as  a  new 
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section  that  would  revise  the  current 
requirements  of  §  35.900,  Radiation 
Safety  Officer.  Section  III  of  the 
Supplementary  Information  of  this 
document  contains  a  detailed 
discussion  of  the  Commission's 
proposed  changes  to  the  training  and 
experience  requirements  in  Part  35. 
Note,  2  years  after  the  final  rule  is 
published  in  the  Federal  Register,  this 
section  would  replace  the  current 
requirements  in  §  35.900,  Radiation 
Safety  Officer. 

Requirements  in  the  current  §  35.51, 
with  minor  modifications,  would  be 
moved  to  the  proposed  §  35.61. 

Section  35.51,  Training  for  an 
authorized  medical  physicist,  would 
appear  as  a  new  section  that  would 
revise  the  training  and  experience 
requirements  found  in  §35.961, 
Training  for  an  authorized  medical 
physicist.  Section  III  of  the 
Supplementary  Information  section  of 
this  document  contains  a  detailed 
discussion  of  the  Commission's 
proposed  changes  to  the  training  and 
experience  requirements  in  Fart  35. 
Note.  2  years  after  the  final  rule  is 
published  in  the  Federal  Register,  this 
section  would  replace  the  requirements 
in  §  35.961.  Training  for  authorized 
medical  physicist. 

Section  35.52,  Possession,  use, 
calibration,  and  check  of  instruments  to 
measure  dosages  of  alpha-  or  beta- 
emitting  radionuclides,  would  be 
deleted  in  its  entirely  and  the 
requirements  of  this  section,  with  minor 
modiHcations,  would  be  moved  to  the 
proposed  §  35.63. 

Section  35.53,  Measurements  of 
dosages  of  unsealed  byproduct  material 
for  medical  use,  would  be  deleted  in  its 
entirety  and  the  requirements  of  this 
section,  with  minor  modifications, 
would  be  moved  to  the  proposed 
§35.63. 

Section  35.55,  Training  for  an 
authorized  nuclear  pharmacist,  would 
appear  as  a  new  section  that  would 
revise  the  training  and  experience 
requirements  found  in  §  35.980. 
Training  for  an  authorized  nuclear 
pharmacist.  Section  III  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document  contains  a  detailed 
discussion  of  the  Commission's 
proposed  changes  to  the  training  and 
experience  requirements  in  Part  35. 
Note,  2  years  after  publication  in  the 
Federal  Register,  this  section  would 
replace  the  current  requirements  in 
§  35.980,  Training  for  an  authorized 
nuclear  pharmacist. 

Requirements  in  the  current  §  35.57, 
with  minor  modifications,  would  be 
moved  to  the  proposed  §  35.65. 


Section  35.57,  Training  for  an 
experienced  Radiation  Safety  Officer, 
teletherapy  or  medical  physicist, 
authorized  user,  and  nuclear 
pharmacist,  would  appear  as  a  new 
section  that  would  replace  the  current 
requirements  in  §§  35.901,  35.970.  and 
35.981,  which  would  be  deleted. 
Changes  would  be  made  in  the 
regulatory  text  of  this  section  to  reflect 
the  effective  date  of  the  rule. 

Requirements  in  the  current  §  35.59, 
with  minor  modifications,  would  be 
moved  to  the  proposed  §  35.67. 

Section  35.59,  Recentness  of  training, 
would  appear  as  a  new  section  that 
would  replace  the  current  requirements 
in  §  35.972.  Although  this  is  not  a  new 
requirement,  questions  have  recently 
been  raised  regarding  whether  all 
elements  of  the  requirements  must  have 
been  obtained  in  the  last  7  years.  It  is 
expected  that  either  the  individual  has 
been  board  certified  or  has  completed 
the  training  specified  in  the  alternative 
pathway  within  the  7  years  preceding 
the  date  of  the  application  or  must  have 
had  related  continuing  education  and 
ex{}erience  since  completing  the 
required  training  and  experience 
requirements.  Continuing  education  is 
reviewed  on  a  case-by-case  basis.  The 
text  has  been  revised  to  reference 
subparts  B.  D.  E,  F,  G,  H  and  J  since 
training  and  experience  requirements 
appear  in  multiple  subparts. 

Subpart  C.  General  Technical 
Requirements,  contains  general 
technical  requirements  regarding 
medical  use  of  byproduct  material. 

Requirements  in  the  current  §  35.60, 
with  minor  modifications,  would  be 
moved  to  the  proposed  §  35.69. 

Section  35.60,  Possession,  use, 
calibration,  and  check  of  instruments  to 
measure  activity  of  photon-emitting 
radionuclides,  would  appear  as  a  new 
section  that  would  replace  the  current 
§  35.50.  This  section  addresses 
calibration  of  all  instruments  used  to 
measure  the  activity  of  photon-emitting 
radionuclides,  rather  than  only  dose 
calibrators.  The  change  recognizes  that 
there  are  various  types  of  instruments 
that  can  be  used  to  measure  the  activity 
of  photon-emitting  radionuclides. 

The  proposed  rule  would  require  that 
licensees  develop,  implement,  and 
maintain  procedures  for  use  of  the 
instrumentation.  Licensees  would  be 
required  to  calibrate  all  instruments 
used  to  measure  the  activity  of  photon- 
emitting  radionuclides. 

Licensees  would  be  required  by  the 
proposed  §  35.63  to  determine  the 
activity  of  each  dosage  before  medical 
use.  If  a  licensee  uses  only  unit  dosages 
of  radiopharmaceuticals,  §35.63  would 
allow  the  licensee  to  determine  the 


dosage  by  a  decay  correction  based  on 
the  measurement  by  a  manufacturer  or 
preparer  licensed  pursuant  to  §  32.72  or 
equivalent  Agreement  State  If  a  licensee 
chooses  to  determine  the  dosage  using 
this  method,  it  would  not  be  necessary 
for  the  licensee  to  possess 
instrumentation  to  measure  the  activity 
of  the  photon-emitter.  In  this  case,  the 
licensee  would  not  be  required  to 
comply  with  this  section.  If,  however,  a 
licensee  chooses  to  re-assay  a  unit 
dosage  to  either  confirm  the  activity  or 
for  the  purpose  of  adjusting  the  dosage, 
the  licensee  must  comply  with  this 
section.  This  requirement  is  appropriate 
because  confirmation  of  a  dosage,  or 
adjustment  of  dosages,  must  be  made 
based  on  properly-calibrated  equipment. 

Many  of  the  prescriptive  requirements 
for  calibration  would  be  deleted  from 
the  current  requirements  in  §  35.50.  The 
requirements  that  would  remain  are 
viewed  by  the  Commission  as  essential 
elements  of  a  calibration  program  and 
are  generally  consistent  with  the 
recommendations  of  ANSI  N42. 13-1 986 
(R  1993),  "Calibration  and  Usage  of 
Dose  Calibrator  Ionization  Chambers  for 
the  Assay  of  Radionuclides."  Licensees 
would  be  required  to  perform  accuracy, 
linearity,  and  geometry  dependence 
tests  before  initial  use  and  following 
repair;  jjerform  accuracy  tests  annually; 
perform  linearity  tests  annually  over  the 
range  of  medical  use;  and  check 
constancy  and  proper  operation  at  the 
beginning  of  each  day  of  use.  Note,  it 
would  not  be  necessary  to  test  for 
linearity  for  all  activities  that  might  be 
measured,  e.g.,  the  first  elution  from  a 
fresh  generator  or  a  multidose  vial, 
because  this  would  subject  the  worker 
to  an  unnecessary  radiation  dose. 
Paragraph  (c)  would  require  that 
accuracy  tests  be  performed  using  a 
source  with  a  principle  photon  energy 
of  between  100  and  500  keV  whose 
activity  is  traceable  to  the  National 
Institutes  of  Standards  and  Technology 
(NIST).  The  allowance  for  a  licensee  to 
mathematically  correct  dosage  has  been 
revised  to  raise  the  level  for  correction 
to  30  jiCi  to  make  the  level  consistent 
with  §  35.63.  The  allowance  for  a 
licensee  to  mathematically  correct 
dosage  readings  remains,  but  has  been 
re-numbered  §  35.60(d).  The 
recordkeeping  requirements  for  this 
section  would  appear  in  §  35.2060, 
Records  of  instrument  calibrations. 

Requirements  in  the  current  §  35.61, 
with  minor  modifications,  would  be 
moved  to  the  proposed  §  35.69. 

Section  35.61.  Calibration  and  check 
of  sur\'ey  instruments,  would  appear  as 
a  new  section  that  would  replace  the 
current  §  35.51.  The  requirement  in  the 
current  §  35.51(a)(3)  to  note  the 
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apparent  exposure  rate  from  a  dedicated 
check  source,  as  determined  at  the  time 
of  calibration,  and  the  daily  check 
source  requirement  in  paragraph  (c) 
would  be  deleted.  These  changes  would 
give  the  licensee  greater  flexibility  in 
instrument  calibrations.  Paragraph  (b) 
would  require  that  the  licensee  attach  a 
correction  chart  or  graph  to  the 
instrument  if  the  indicated  exposure 
rate  differs  from  the  calculated  exposure 
rate  by  more  than  10  percent.  Paragraph 
(c)  would  require  that  survey 
instruments  be  removed  from  use  if  the 
indicated  exposure  rate  differs  from  the 
calculated  exposure  rate  bv  more  than 
20  perc;ent.  Previously,  there  was  no 
threshold  for  attaching  a  correction 
chart  or  for  removing  instruments  from 
use.  The  requirements  in  this  section  are 
generallv  consistent  with  ANSI  N32.1- 
1978  (Rigqa).  "Radiation  Protection 
Instrumentation  Test  and  Calibration." 
The  recordkeeping  requirements  for  this 
section  would  appear  in  §.35.2061. 
Records  of  radiation  survey  instrument 
calibrations. 

Section  35.62,  Posses.sion,  use, 
calibration,  and  check  of  instruments  to 
measure  dosages  of  alpha-  or  beta- 
emitting  radionuclides,  would  appear  as 
a  new  section  that  would  replace  the 
current  §  35.52.  This  section  addresses 
calibration  of  all  instruments  used  to 
measure  the  activity  of  alpha-  or  beta- 
emitting  radionuclides.  Paragraph  (a) 
from  the  current  §  35.52  would  be 
deleted.  This  text  is  no  longer  needed 
since  the  term  "unit  dosage"  has  been 
defined  in  §  35.2.  The  new  paragraph  (b) 
would  require  that  a  licensee  develop, 
implement,  and  maintain  written 
procedures  for  use  of  the 
instrumentation.  The  Commission 
recognizes  that  it  may  not  be  possible  to 
test  linearity  and  geometry  dependency 
on  all  instrumentation.  However,  the 
Commission  believes  that  all 
instruments  used  to  measure  alpha-  or 
beta-emitting  radionuclides  can  be 
tested  for  accuracy  or  constancy.  The 
new  paragraph  (cj  would  require  that 
accuracy  tests  be  performed  using 
sources  whose  activity  is  traceable  to 
NIST.  The  recordkeeping  requirements 
for  this  section  would  appear  in 
§  35.2060.  Records  of  instrument 
calibrations. 

Section  35.63,  Determination  of 
dosages  of  unsealed  byproduct  material 
for  medical  use.  would  appear  as  a  new 
section  that  would  replace  the  current 
§  35.53.  This  section  would  require 
licensees  to  determine  and  record  the 
activity  of  each  dosage  before  medical 
use.  For  unit  do.sages  of  an  alpha-,  beta- 
.  or  photon-emitting  radionuclides,  this 
determination  must  be  made  either  by 
direct  measurement  or  bv  a  decay 


correction,  based  on  the  measurement 
made  by  a  manufacturer  or  preparer 
licensed  pursuant  to  §  32.72  or 
equivalent  Agreement  State 
requirements.  For  other  than  unit  doses, 
a  licensee  may  determine  the  dosage  by 
direct  measurement  or  bv  combination 
of  measurements  and  calculations. 
Previously,  photon  measurements  could 
only  be  made  by  direct  measurement. 
This  action  allows  licensees  flexibility 
in  determining  dosages  and  does  not 
distinguish  between  the  type  of  the 
radiation  (e.g.,  alpha,  beta,  or  photonl 
and  the  way  the  determination  is  made. 
Paragraph  (d)  would  not  permit  a 
licensee  to  use  a  dosage  if  it  differed 
from  the  prescribed  dosage  by  more 
than  20  percent.  This  change  would 
codify  requirements  that  are  currently 
imposed  on  licensees  by  license 
conditions.  This  does  not  prevent  an 
authorized  user  from  revising  the 
prescribed  dosage  at  any  time  prior  to 
the  administration.  The  recordkeeping 
requirements  for  this  section  would 
appear  in  §  35.2063,  Records  of  dosage 
measurements. 

Section  35.65.  Authorization  for 
calibration  and  reference  sources,  would 
appear  as  a  new  section  that  would 
replace  the  current  §  35.57.  The 
references  in  the  current  §  35.57.  to 
§§  35.100  and  35.200,  would  be  deleted 
because  specific  radionuclides  were  not 
listed  in  these  sections.  Paragraph  (b)  in 
the  current  §  35.57  would  be  revised  to 
extend  the  half-life  from  100  days  to  120 
days  to  be  consistent  with  the  financial 
assurance  regulations  in  10  CFR  Part  30. 
The  limit  of  10~  '  would  be  added  to  the 
regulation  to  allow  receipt,  possession, 
and  use  of  radionuclides  in  quantities 
that  do  not  exceed  the  limits  requiring 
financial  assurance.  The  possession 
limit  for  Tc-99m  would  be  deleted.  The 
Commission  believes  that  it  is  not 
necessary  to  limit  the  possession  of  Tc- 
99m  for  calibration  and  reference 
sources  because  there  are  no  possession 
limits  for  Tc-99m  associated  with  use  of 
Tc-99m  pursuant  to  §§  35. 100  or  35.200. 

Section  35.67,  Requirements  for 
possession  of  sealed  sources  and 
brachytherapy  sources,  would  appear  as 
a  new  section  that  would  replace  the 
current  §  35.59.  Paragraph  (b)  would 
require  that  a  source  be  tested  for 
leakage  before  its  first  use.  unless  the 
licensee  has  a  certificate  from  the 
supplier  indicating  that  the  source  was 
tested  within  6  months,  and  the  source 
Is  tested  for  leakage  at  intervals  not  to 
exceed  6  months  or  at  other  intervals 
approved  in  the  Sealed  Source  and 
Device  Registry  (SSDR).'  The  SSDR 


certificates,  in  most  cases,  will  include 
a  requirement  for  leak-testing.  Approved 
intervals  for  testing  are  based  on 
information  regarding  source  design 
construction  that  is  provided  by  the 
manufacturer. 

Prescriptive  requirements  in  the 
current  §  35.59(c)  would  be  deleted  to 
reflect  the  risk-informed,  performance- 
based  nature  of  this  proposed  rule. 
Paragraph  (d)  would  require  that  leak 
test  records  be  maintained  in 
accordance  with  §  35.2067,  Records  of 
possession  of  sealed  sources  and 
brachytherapy  sources.  Paragraph  (e) 
would  be  revised  to  give  the  licensee 
two  additional  alternatives  for  action 
after  a  leaking  source  has  been 
identified.  The  proposed  rule  would 
allow  the  licensee  the  added  flexibility 
of  repairing  or  disposing  of  the  source, 
in  accordance  with  10  CFR  parts  20  and 
30,  if  the  leakage  test  reveals  the 
presence  of  185  Becquerels  (Bq)  (0.005 
microcuries)  or  more  of  removable 
contamination.  The  current  rule  only 
allows  the  licensee  to  withdraw  the 
sealed  source  from  use  and  store  it  in 
accordance  with  the  requirements  in  10 
CFR  parts  20  and  30.  The  licensee 
would  .still  be  required  to  report  to  NRC 
if  a  leakage  test  reveals  the  presence  of 
0.005  microcuries  or  more  of  removable 
contamination.  Reporting  requirements 
for  this  section  would  appear  in 
§  35.3059.  Reports  of  leaking  sources. 

Paragraph  (g)  of  the  current  rule 
would  be  revised  to  change  the 
frequency  for  source  inventories  from 
quarterly  to  semi-annually,  to  reduce 
the  regulatory  burden  on  licensees.  It 
does  not,  however,  preclude  the 
licensee  from  conducting  an  inventory 
on  a  more  frequent  basis.  Paragraph  (h) 
of  the  current  rule  would  be  deleted 
because  radiation  surveys  are  addressed 
under  10  CFR  Part  20.  The 
recordkeeping  requirements  for  this 
section  would  appear  in  §  35.2067, 
Records  of  possession  of  sealed  sources 
and  brachytherapy  sources. 

Section  35.69,  Labeling  and  shielding 
of  vials  and  syringes,  would  appear  as 
a  new  section  that  would  replace  the 
current  §§  35.60  and  35.61.  It  would 
require  licensees  to  develop,  implement, 
and  maintain  procedures  for  labeling 
and  shielding  radiopharmaceuticals  and 
instruct  individuals  in  those 
procedures.  Procedures  must  ensure 
that  a  syringe,  syringe  shield,  or  vial 
shield  is  conspicuously  labeled  as 
containing  radioactive  material  and  is 
labeled  with  the  radiopharmaceutical 


'  \  national  registry  that  contains  all  the 
regislMtion  certificates  generated  by  both  NRC  and 


the  Agreement  States.  Registration  certificates 
summarize  the  radiation  safety  information 
submitted  by  the  applicant,  and  describe  the 
licensing  and  use  conditions  approved  for  the 
product. 
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name'  These  requirements  were  needed 
because  the  Commission  does  not 
believe  that  the  labeling  and  shielding 
requirements  in  Part  20  are  sufficient  to 
ensure  that  syringes,  syringe  shields,  or 
vial  shields  are  properly  labeled  to 
identify  radioactive  contents.  In 
addition,  the  Commission  believes  that 
labeling  helps  to  reduce  administration 
errors.  The  proposed  rule  would  require 
that  licensees  instruct  individuals, 
commensurate  with  that  individual's 
assigned  duties,  on  the  labeling  and 
shielding  procedures.  It  is  expected  that 
technologists  preparing 
radiopharmaceuticals  and  nuclear 
pharmacists  will  be  given  instruction  in 
the  licensee's  procedures.  Records  of 
instructions  would  not  be  required  to  be 
maintained. 

Section  35.70  would  be  retitled. 
Surveys  for  ambient  radiation  exposure 
rate,  and  revised.  The  proposed  rule 
would  require  that  licensees  survey,  at 
the  end  of  each  day  of  use,  all  areas 
where  radiopharmaceuticals  requiring  a 
written  directive  were  prepared  for  use 
or  administered  with  an  appropriate 
radiation  detection  survey  instrument 
unless  the  material  was  prepared  for  use 
or  administered  in  an  area  where 
patients  or  human  research  subjects 
could  not  be  released  pursuant  to 
§  35.75.  All  other  requirements  in  this 
section  would  be  deleted.  Licensees  are 
required  to  show  compliance  with  the 
public  and  occupational  dose  limits 
specified  in  Part  20  of  this  chapter  and 
specifically  to  develop,  document,  and 
implement  a  radiation  protection 
program  commensurate  with  the  scope 
and  extent  of  licensed  activities  (10  CFR 
20.1101).  In  situations  where 
radioactive  material  was  used  at  levels 
that  would  not  have  required  a  survey 
pursuant  to  this  section,  the  licensee 
should  be  aware  that  a  survey  may  be 
required  by  §  20.1501,  General. 
Maintaining  the  requirement  for  surveys 
in  areas  where  radiopharmaceuticals 
requiring  a  written  directive  are  used  is 
consistent  with  the  Commission 
direction  for  a  risk-informed  rule.  The 
Commission  believes  that  licensees  will 
continue  to  perform  radiation  surveys  as 
dictated  by  "good  health  physics" 
practices.  Recordkeeping  requirements 
for  this  section  would  appear  in 
§35.2070,  Records  of  surveys  for 
ambient  radiation  exposure  rate. 

Section  35.75  would  be  retitled, 
Release  of  individuals  containing 
radiopharmaceuticals  or  implants,  and 
revised.  The  title  of  the  section  and 
paragraph  (a)  would  be  revised  to  delete 
the  term  "permanent."  This  was  done  to 
clarify  that  this  section  applies  to  all 
individuals  released  from  licensee 
control.  Paragraph  (b)  would  be  revised 


to  specify  that  licensees  may  provide 
instructions  to  either  the  released 
individual  or  to  the  individual's  parent 
or  guardian  and  to  replace  the  term 
"dose"  with  the  term  "total  effective 
dose  equivalent."  The  first  change 
acknowledges  that,  in  some  cases,  it  is 
not  appropriate  to  provide  the 
individual  being  released  with 
instructions  (e.g.,  the  individual  is  a 
minor  or  incapable  of  understanding  the 
instructions).  The  later  term  was 
changed  to  clarify  what  was  intended  by 
"dose." 

Paragraph  (b)(2)  would  be  modified  to 
state  "potential  consequences,  if  anv.  " 
of  failure  to  follow  the  guidance.  The 
Commission  recognizes  that,  at  low 
doses,  there  may  be  no  consequences  to 
continued  breast-feeding.  A  patient  may 
be  unnecessarily  alarmed  if  he/she  is 
provided  with  information  on 
consequences.  Therefore,  if 
consequences  are  not  anticipated,  the 
licensee  would  not  be  required  to 
provide  information  to  the  individual. 
The  Commission  has  recently  received 
comments  from  the  public  on  the 
provisions  in  §  35.75  at  the  public 
workshops  and  in  writing.  Professional 
societies  and  representatives  of  the 
Agreement  States  have  expressed 
concerns  about  the  release  criteria  in 
§  35.75.  It  is  believed  that  the  new 
criteria  permit  the  release  of  patients 
with  a  body  burden  of  as  much  as 
several  hundred  millicuries  of  1-131. 
Commenters  believed  that  the  released 
individual  is  a  "leaking-source"  that 
creates  a  contamination  and  exposure 
problem  that  extends  beyond  the  control 
of  the  licensee.  There  is  concern  that 
pressure  from  those  paying  for  such 
medical  procedures  will  undermine  the 
Radiation  Safety  Officer's  ability  to 
protect  the  public  health  and  safety  and 
to  control  contamination  within  the 
medical  facility.  In  addition,  there  is 
concern  about  the  recent  increase  of 
radiation  alarms  going  off  at  landfills 
caused  by  household  trash  from  a 
released  patient.  As  a  result  of  these 
concerns,  the  Commission  is 
specifically  soliciting  public  comment 
on  whether  any  changes  need  to  be 
made  to  the  release  criteria  in  this  rule. 
The  recordkeeping  requirements  for  this 
section  would  appear  in  §  35.3075, 
Records  of  the  release  of  individuals 
containing  radiopharmaceuticals  or 
implants. 

section  35.80  would  be  retitled. 
Provision  of  mobile  service,  and  revised. 
The  title  would  be  changed  to  make  it 
clear  that  the  provisions  in  this  part 
apply  to  all  mobile  services  and  not  just 
to  mobile  nuclear  medicine  services. 
Current  paragraphs  (a),  (b),  and  (c) 
would  be  deleted  because 


radiopharmaceutical  usage  is  limited  bv 
the  requirements  in  §§  35.100  and 
35.200.  and  control  and  security  of 
material  are  addressed  in  10  CFR  Pari 
20. 

Proposed  paragraph  (a)  would  require 
the  mobile  ser\ice  provider  to  obtain  a 
letter  from  its  client,  which  permits  the 
use  of  byproduct  material  at  the  client's 
address  of  use  and  that  clearly 
delineates  the  authoritv  and 
responsibility  of  each  entity.  Paragraph 
(c)  would  require  that  the  mobile  ser\'ice 
provider  check  instruments  for  proper 
function,  as  described  in  §§  35.60  and 
35.62.  before  use  at  each  address  of  use 
or  on  each  day  of  use,  whichever  is 
more  frequent.  For  example,  if  a  mobile 
ser\ice  licensee  provides  service  to 
more  than  one  client  in  a  day,  the 
instruments  would  need  to  be  checked 
at  each  client's  address  of  use.  The 
Commission  recognizes  that  the 
standard  of  practice  is  to  check  other 
types  of  equipment,  such  as  gamma 
cameras,  for  proper  operation  at  each 
place  of  use.  Therefore,  the  Commission 
has  not  included  any  requirements  to 
check  this  type  of  equipment  in  the 
proposed  rule.  Currently,  mobile 
nuclear  medicine  services  mav  be 
required  by  license  conditions  to  check 
gamma  camera  operation. 

Based  on  discussions  with  the  States, 
this  .section  is  designated  as  a  Category 
D  item  of  compatibility  since  there  is  no 
potential  for  medical  use  of  byproduct 
material  in  other  regulatory-  jurisdictions 
under  reciprocity.  NRC  specifically 
requests  comment  on  this  issue  relative 
to  whether  mobile  medical  licensees 
operate  under  reciprocity  in  other 
regulatory'  jurisdictions. 

Paragraph  (d)  would  require  that  the 
licensee  check  survey  instruments  for 
proper  operation  with  a  dedicated  check 
source,  before  use.  at  each  address  of 
use.  The  NRC  staff  believes  this  is 
appropriate  because  extensive 
movement  in  a  transport  vehicle  may 
cause  the  instruments  to  become 
damaged  or  uncalibrated.  Paragraph  (e) 
would  be  revised  to  require  a  licensee 
to  survey  all  areas  of  use  to  comply  with 
the  dose  limits  in  10  CFR  Part  20  before 
leaving  each  client's  address  of  use. 
This  is  necessary  to  assure  that  all 
radioactive  material  is  removed  from  a 
client's  facility.  Recordkeeping 
requirements  for  this  section  would 
appear  in  §  35.2080,  Records  of 
administration  and  technical 
requirements  that  apply  to  the  provision 
of  mobile  services. 

Section  35.90,  Storage  of  volatiles  and 
gases,  would  be  deleted  in  its  entirety. 
Licensees  are  required  to  comply  with 
the  public  and  occupational  public  dose 
limits  in  10  CFR  Part  20  and  to  maintain 
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exposures  ALARA.  The  Commission 
believes  that  Ucensees  should  have 
flexibility  in  complying  with  10  CFR 
Part  20.  and.  therefore,  a  prescriptive 
requirement  in  Part  35  is  not  needed. 

Section  35.92,  Decay-in-storage, 
would  be  revised  to  allow  decay  in 
storage  for  byproduct  material  with  a 
physical  half-life  of  less  than  120  days. 
If  a  licensee  would  like  to  decay 
material  with  a  physical  half  life  greater 
than  120  days,  it  would  have  to  apply 
for  and  receive  an  amendment  that 
would  permit  the  decay-in-storage. 

The  current  Part  35  only  permits 
decay-in-storage  for  materials  with  a 
half-life  of  less  than  65  days.  This 
change  provides  licensees  with  greater 
flexibility  in  handling  radioactive  waste. 
NRC  has  received  multiple  requests  to 
amend  licenses  to  allow  for  decay-in- 
storage  for  materials  greater  than  65 
days,  and  NRC  has  amended  licenses  to 
allow  for  decay-in-storage  for  materials 
with  half-lives  up  to  120  days.  This 
revision  to  §  35.92  would  codify  current 
licensing  practice. 

The  requirement  in  the  current 
paragraph  {a)(l)  to  hold  byproduct 
material  for  10  half-lives  would  be 
deleted.  This  requirement  is  not  needed 
in  light  of  the  requirement  in  paragraph 
(a)  that  precludes  disposal  of  radioactive 
material  as  ordinary  trash  until 
radiation  levels  adjacent  to  the  material 
do  not  exceed  background  levels.  The 
Commission  is  soliciting  specific  public 
comment  on  whether  this  provision 
should  be  deleted.  Concerns  have  been 
raised  regarding  licensees"  ability  to 
detect  low  levels  of  some  beta-emitters 
such  as  sulfur-35.  In  this  case,  the 
requirement  to  hold  material  for  10  half- 
lives  provides  added  assurance  that 
material  has  decayed  to  background 
levels  prior  to  release. 

The  requirement  in  paragraph  (a)(4)  to 
separate  and  monitor  each  generator 
column  would  be  deleted.  This  level  of 
prescriptiveness  is  not  warranted  in 
light  of  the  requirements  in  paragraph 
(a)(1).  The  recordkeeping  requirements 
for  this  section  would  appear  in 
§  35.2092,  Records  of  waste  disposal. 

Subpart  D  would  be  retitled  Un.seaied 
Byproduct  Material — Low  Dose.  This 
subpart  would  combine  the 
requirements  in  the  current  subpart  D, 
Uptake,  dilution,  and  excretion  and 
subpart  E.  Imaging  and  localization. 
This  change  is  consistent  with  the 
Commission's  intent  to  make  Part  35 
modality  specific  where  appropriate. 

Section  35.100  would  be  retitled.  Use 
of  unsealed  byproduct  material  for 
uptake,  dilution,  and  excretion  studie- 
for  which  a  written  directive  is  not 
required,  and  revised.  The  title  would 
be  changed  to  clearly  state  that  the 


provisions  in  this  subpart  do  not  apply 
to  the  medical  use  of  byproduct  material 
that  would  require  a  written  directive. 
Changes  would  be  made  to  paragraph 
(b)  to  reflect  the  renumbering  of  sections 
in  the  proposed  rule. 

Section  35.120,  Possession  of  survey 
instruments,  would  be  deleted  because 
these  specific  requirements  are  not 
needed  in  Part  35.  Section  20.1501  of 
this  chapter  requires  that  the  licensee 
make,  or  cause  to  be  made,  surveys  to 
demonstrate  compliance  with  10  CFR 
Part  20,  and  requires  the  licensee  to 
ensure  that  instruments  and  equipment 
used  to  show  compliance  with  Part  20 
are  periodically  calibrated.  In  addition. 
§  30.33(a)(2)  of  this  chapter  requires 
licensee  to  have  adequate 
instrumentation.  Information  on  the 
types  of  instruments  recommended  for 
medical  licensees  is  available  in  draft 
NUREG-1556.  Vol.  9. 

Section  35.200  would  be  retitled.  Use 
of  unsealed  byproduct  material  for 
imaging  and  localization  studies  for 
which  a  written  directive  is  not 
required,  and  revised.  The  title  would 
be  changed  to  clearly  state  that  the 
provisions  in  this  part  do  not  apply  to 
the  medical  use  of  byproduct  material 
that  would  require  a  written  directive. 
Changes  would  be  made  to  paragraph 
(b)  to  reflect  the  renumbering  of  sections 
in  the  proposed  rule. 

Section  35.204,  Permissible 
molybdenum-99  concentration,  would 
be  revised.  Paragraph  (b)  would  be 
revised  to  require  that  a  licensee 
measure  the  molybdenum-99 
concentration  of  only  the  first  eluate 
from  a  generator.  The  Commission 
recognizes  that  the  industry  standard  for 
molybdenum  breakthrough  is  specified 
in  the  United  States  Pharmacopia  (USP) 
23  U.S.  Pharmacopial  Convention,  Inc., 
1994,  page  486-487.  The  Commission 
believes  that  the  licensee  should 
measure  the  molybdenum-99 
concentration  in  the  first  elution  of  a 
generator  after  the  generator  is  received 
at  the  licensee's  facility.  Although  the 
frequency  of  molybdenum  breakthrough 
is  exceedingly  rare,  an  initial  check  may 
detect  generators  that  have  been 
damaged  in  transport.  The  term 
"extract"  was  deleted  because  the  term 
is  no  longer  needed.  NRC  is  not  aware 
of  any  licensees  that  prepare 
technetium-99m  by  the  solvent 
extraction  method.  The  recordkeeping 
requirements  for  this  section  would 
appear  in  §35.2204.  Records  of 
molybdenum-99  concentration. 

Section  35.205,  Control  of  aerosols 
and  gases,  would  be  deleted  in  its 
entirety.  Part  35  licensees  must  comply 
with  the  occupational  and  public  dose 
limits  of  10  CFR  Part  20.  Additional 


prescriptive  requirements  for  limiting 
airborne  concentrations  of  radioactive 
material  are  not  warranted  in  Part  35. 

Section  35.220,  Possession  of  survey 
instruments,  would  be  deleted  in  its 
entirety  because  specific  requirements 
are  not  needed  in  Part  35.  Section 
20.1501  of  this  chapter  requires  that  the 
licensee  make,  or  cause  to  be  made, 
surveys  to  demonstrate  compliance  with 
10  CFR  Part  20,  and  requires  the 
licensee  to  ensure  that  instruments  and 
equipment  used  to  show  compliance 
with  10  CFR  Part  20  are  periodically 
calibrated.  In  addition.  §  30.33(a)(2)  of 
this  chapter  requires  licensees  to  have 
adequate  instrumentation.  Information 
on  the  types  of  instruments 
recommended  for  medical  licensees  is 
available  in  draft  NUREG-1556.  Vol.  9. 

Section  35.290.  Training  for  uptake, 
dilution,  and  excretion  studies,  would 
appear  as  a  new  section  that  would 
revise  the  training  and  experience 
requirements  found  in  §35.910. 
Training  for  uptake,  dilution,  and 
excretion  studies.  Section  III  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document  contains  a  detailed 
discussion  of  the  Commission's 
proposed  changes  to  the  training  and 
experience  requirements  in  Part  35. 
Note.  2  years  after  publication  of  the 
final  rule,  this  section  would  replace  the 
current  requirements  in  §  35.920, 
Training  for  uptake,  dilution,  and 
excretion  studies. 

Section  35.292,  Training  for  imaging 
and  localization  studies,  would  appear 
as  a  new  section  that  would  revise  the 
training  and  experience  requirements 
found  in  §  35.920.  Training  for  imaging 
and  localization  studies.  Section  III  of 
the  SUPPLEMENTARY  INFORMATION  section 
of  this  document  contains  a  detailed 
discussion  of  the  Commission's 
proposed  changes  to  the  training  and 
experience  requirements  in  Part  35. 
Note.  2  years  after  publication  of  the 
final  rule,  this  section  would  replace  the 
current  requirements  in  §  35.920, 
Training  for  imaging  and  localization 
studies. 

Subpart  E  would  be  retitled.  Unsealed 
byproduct  material — high  dose.  The 
subpart  contains  the  requirements  for 
any  medical  use  of  unsealed  byproduct 
material  for  which  a  written  directive  is 
required.  This  subpart  would  replace 
the  requirements  in  the  current  subpart 
F,  Radiopharmaceuticals  for  therapv. 

Section  35.300  would  be  retitled,'Use 
of  unsealed  byproduct  material  for 
which  a  written  directive  is  required, 
and  revised.. The  title  would  be  changed 
to  clearly  state  that  the  provisions  in 
this  subpart  apply  to  the  medical  use  of 
un.seaied  byproduct  material  that  would 
require  a  written  directive.  Changes 
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would  be  made  to  paragraph  (b)  to 
reflect  the  renumbering  of  sections  in 
the  proposed  rule. 

Section  35.310,  Safety  instruction, 
would  be  revised  to  explicitly  state  that 
the  instruction  requirements  of  this 
section  are  in  addition  to,  and  not  in 
lieu  of,  the  training  requirements  in  10 
CFR  19.12.  The  Commission  believes 
that  it  is  important  that  personnel  caring 
for  patients  or  human  research  subjects 
that  have  received  radiopharmaceutical 
therapy  (and  cannot  be  released  in 
accordance  with  §  35.75)  receive 
instruction  in  limiting  radiation 
exposure  to  the  public  or  occupational 
workers  and  the  actions  to  be  taken  in 
the  case  of  a  death  or  medical 
emergency.  The  proposed  rule  would 
require  that  safety  instruction  be 
provided  initially  and  at  least  annually. 
Instruction  topics  are  specific  to 
medical  use  of  unsealed 
radiopharmaceuticals.  It  is  not  expected 
that  the  same  level  of  training  be 
provided  to  all  individuals  caring  for 
the  patient.  The  level  of  training  should 
be  commensurate  with  the  type  of  care 
that  the  personnel  may  render  to  the 
patient  or  human  research  subject.  For 
example,  the  instruction  provided  to  the 
registered  nurse  will  not  necessarily  be 
the  same  as  the  instruction  provided  to 
a  nursing  assistant. 

Paragraph  (a)  would  be  revised  to 
require  that  instruction  on  visitor 
control  include  instruction  on  routine 
visitation  authorized  under  the 
provisions  in  §  20.1301(a)(1),  as  well  as 
visitation  that  is  authorized  under  the 
proposed  provisions  of  §  20.1301(a)(3). 
Paragraph  (a)  would  also  be  revised  to 
state  that  personnel  should  notify  the 
authorized  user  and  Radiation  Safety 
Officer,  or  his/her  designee,  if  the 
patient  or  human  research  subject  dies 
or  has  a  medical  emergency.  The 
recordkeeping  requirements  for  this 
section  would  appear  in  §  35.2310, 
Records  of  instruction  and  training. 

Section  35.315,  Safety  precautions, 
would  be  revised.  Paragraph  (a)  would 
be  revised  to  clarify  that  the 
requirements  in  this  section  only  apply 
if  a  patient  has  been  confined  pursuant 
to  §  35.75.  Paragraph  (a)(2)  would  be 
revised  to  require  that  the  patient's 
room,  rather  than  the  door,  be  visibly 
posted  to  give  the  licensee  some 
flexibility  in  determining  where  to  place 
the  posting.  These  requirements  are  in 
addition  to  the  posting  requirements  in 
10  CFR  Part  20.  The  Commission 
believes  that  posting  requirements  in  10 
CFR  Part  20  are  not  adequate  to  ensure 
that  individuals  entering  the  room 
would  be  aware  of  the  presence  of 
radioactive  materials  in  the  room.  The 
current  requirements  in  paragraphs 


(a)(3),  (4).  (6).  (7).  and  (8)  would  be 
deleted  because  they  are  radiation 
protection  requirements  that  are  covered 
under  10  CFR  Part  20.  Paragraph  (b) 
would  be  revised  to  state  that  personnel 
should  notify  the  authorized  user  and 
the  Radiation  Safety  Officer,  or  his/her 
designee,  as  soon  as  possible,  if  the 
patient  or  human  research  subject  dies 
or  has  a  medical  emergency.  This 
change  was  made  to  recognize  that  the 
licensee's  primary  responsibility  is  the 
care  of  the  patient  and  to  provide  the 
Radiation  Safety  Officer  flexibility  in 
designating  who  should  be  notified  to 
address  radiation  protection  issues. 

The  Commission  is  soliciting  specific 
comments  on  whether  the  requirement 
for  a  private  room  with  a  private 
sanitary  facility  in  paragraph  (a)(1) 
should  be  maintained  in  the  final  rule. 

Section  35.320,  Possession  of  sur\ey 
instruments,  would  be  deleted  in  its 
entirety  because  these  specific 
requirements  are  not  needed  in  Part  35. 
Section  20.1501  of  this  chapter  requires 
that  the  licensee  make  or  cause  to  be 
made  surveys  to  demonstrate 
compliance  with  10  CFR  Part  20  and 
requires  the  licensee  to  ensure  that 
instruments  and  equipment  used  to 
show  compliance  with  Part  20  are 
periodically  calibrated.  In  addition,  10 
CFR  30.33(a)(2)  requires  a  licensee  to 
have  adequate  instrumentation. 
Information  on  the  types  of  instruments 
recommended  for  medical  licensees  is 
available  in  draft  NUREG-1556,  Vol.  9. 

Section  35.390,  Training  for 
therapeutic  use  of  unsealed  byproduct 
material,  would  appear  as  a  new  section 
that  would  revise  the  training  and 
experience  requirements  found  in 
§  35.930,  Training  for  therapeutic  use  of 
unsealed  byproduct  material,  and 
subsumes  the  training  requirements  for 
treatment  of  hyperthyroidism  and 
treatment  of  thyroid  carcinoma.  Section 
III  of  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document  contains  a 
detailed  discussion  of  the  Commissions 
proposed  changes  to  the  training  and 
experience  requirements  in  Part  35. 
Note,  2  years  after  publication  of  the 
final  rule,  this  section  would  replace  the 
current  requirements  in  §  35.930, 
Training  for  therapeutic  use  of  unsealed 
byproduct  material,  §  35.932,  Training 
for  treatment  of  hyperthyroidism,  and 
§  35.934,  Training  for  treatment  of 
thyroid  carcinoma. 

Subpart  F  would  be  retitled  Manual 
brachytherapy.  This  subpart  contains 
the  requirements  for  medical  use  of 
sealed  sources  for  manual 
brachytherapy  and  replaces  the 
requirements  in  the  current  subpart  G, 
Sources  for  brachytherapy. 


Section  35.400  would  be  retitled.  Use 
of  sources  for  manual  brachvtherapv. 
and  revised  to  delete  the  specific 
sources  and  uses  listed  in  the  current 
paragraphs  (a)  through  (g).  This 
conforms  wMth  the  risk-informed, 
performance-based  nature  of  this 
proposed  rule.  The  licensee  would  have 
the  flexibility  to  use  sealed  sources  for 
therapeutic  medical  uses  as  approved  in 
the  Sealed  Source  and  Device  Registr)-. 

Section  35.404  would  be  retitled. 
Radiation  sur\eys  of  patients  or  human 
research  subjects  treated  with  implants. 
and  revised.  Paragraph  (a)  would  be 
revised  to  delete  the  requirement  that  a 
licensee  may  not  release  a  patient  or  a 
human  research  subject  treated  bv 
temporary  implant  until  all  sources 
have  been  removed  and  would  be 
retitled  paragraph  (b).  Release  of 
patients  or  human  research  subjects  is 
addressed  in  §  35.75.  The  proposed 
paragraph  (a)  contains  requirements  that 
were  previously  required  by  §  35  406(c) 
with  one  modification.  Licensees  would 
be  required  to  survey  adjacent  areas  of 
use.  This  change  was  done  to  group 
radiation  survey  requirements  The 
recordkeeping  requirements  for  this 
section  would  appear  in  §  35.2404. 
Records  of  radiation  sur\eys  of  patients 
and  human  research  subjects. 

Section  35.406.  Brachv'therapv 
sources  inventory-,  would  be  revised. 
Paragraph  (a)  requires  that  the  licensee 
maintain  accountability  for  all 
brachylherapy  sources  in  storage  or  use. 
The  majority  of  the  prescriptive 
requirements  and  associated 
recordkeeping  requirements  in  the 
current  section  would  be  deleted  to  give 
the  licensee  flexibility  in  program 
management.  The  requirements  in 
paragraph  (c)  would  be  moved  to  the 
proposed  §  35.404.  The  Commission 
believes  that  the  requirements  that  were 
maintained  are  essential  to  the  radiation 
safety  program.  The  recordkeeping 
requirements  for  this  section  would 
appear  in  §  35.2406,  Records  of 
brachytherapy  source  inventory. 

Section  35.410,  Safety  instruction, 
would  be  revised  to  explicitly  state  that 
the  instruction  requirements  in  this 
section  are  in  addition  to,  and  not  in 
lieu  of.  the  training  requirements  of  10 
CFR  19.12.  The  Commission  believes 
that  it  is  important  that  personnel  caring 
for  patients  or  human  research  subjects, 
that  have  received  implant  therapy  and 
cannot  be  released  in  accordance  with 
§35.75,  receive  instruction  in  limiting 
radiation  exposure  to  the  public  and 
workers  and  the  actions  to  be  taken  in 
the  case  of  a  death  or  medical 
emergency.  The  proposed  rule  would 
require  that  safety  instruction  be 
provided  initially  and  at  least  annually. 
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Instruction  topics  are  specific  to 
medical  use  of  manual  brachytherapy 
sources.  It  is  not  expected  that  the  same 
level  of  training  be  provided  to  all 
individuals  caring  for  the  patient.  The 
level  of  training  should  be 
commensurate  with  the  type  of  care  that 
the  personnel  may  render  to  the  patient 
or  human  research  subject.  Paragraph  (a) 
would  be  revised  to  require  that 
instruction  on  visitor  control  include 
instruction  on  routine  visitation 
authorized  under  the  provisions  in  the 
current  §  20.1301(a)(1),  as  well  as 
visitation  that  is  authorized  under  the 
provisions  of  revised  §  20.1301(a)(3). 
Paragraph  (a)  would  also  be  revised  to 
state  that  personnel  should  notify  the 
authorized  user  and  Radiation  Safety 
Officer,  or  designee,  if  the  patient  or 
human  research  subject  dies  or  has  a 
medical  emergency.  The  recordkeeping 
requirements  for  this  section  would 
appear  in  §  35.2310,  Records  of 
instruction  and  training. 

Section  35.415,  Safety  precautions, 
would  be  revised.  Paragraph  (a)  would 
be  revised  to  clarify  that  the 
requirements  in  this  section  apply  only 
if  a  patient  or  human  research  subject 
cannot  be  released  pursuant  to  §  35.75. 
The  current  requirements  in  paragraphs 
(a)(3)  and  (4)  would  be  deleted  because 
they  are  radiation  protection 
requirements  that  are  covered  under  10 
CFR  Part  20.  A  new  requirement  would 
be  added  (paragraph  b)  to  require  the 
licensee  to  have  equipment  such  as 
shields  and  remote  handling  tools 
available  near  each  treatment  room. 
This  change  codifies  requirements  that 
are  currently  imposed  on  licensees  by 
license  conditions.  Current  paragraph 
(b)  would  be  redesignated  paragraph  (c) 
and  would  be  revised  to  state  that 
personnel  should  notify  the  authorized 
user  and  the  Radiation  Safety  Officer,  or 
his/her  designee,  as  soon  as  possible  if 
the  patient  or  human  research  subject 
dies  or  has  a  medical  emergency.  This 
change  was  made  to  recognize  that  the 
licensee's  primary  responsibility  is  the 
care  of  the  patient  and  to  provide  the 
Radiation  Safety  Officer  flexibility  in 
who  should  be  notified  to  address 
radiation  protection  issues.  The 
Commission  is  soliciting  public 
comment  on  whether  the  requirement 
for  a  licensee  to  not  quarter  a  patient  in 
the  same  room  as  an  individual  who  is 
not  receiving  radiation  therapy  be 
maintained  in  the  final  rule. 

Section  35.420,  Possession  of  survey 
instruments,  would  be  deleted  in  its 
entirety  because  these  specific 
requirements  are  not  needed  in  Part  35. 
Section  20.1501  of  this  chapter  requires 
that  the  licensee  make,  or  cause  to  be 
made,  surveys  to  demonstrate 


compliance  with  10  CFR  Part  20,  and 
requires  the  licensee  to  ensure  that 
instruments  and  equipment  used  to 
show  compliance  with  Part  20  are 
periodically  calibrated.  In  addition,  10 
CFR  30.33(a)(2)  requires  licensees  to 
have  adequate  equipment.  Information 
on  the  types  of  instruments 
recommended  for  medical  licensees  is 
available  in  draft  NUREG-1556,  Vol.  9. 

Section  35.432,  Full  calibration 
measurements  of  brachytherapy  sources, 
would  appear  as  a  new  section  that 
would  require  a  licensee  authorized  to 
use  brachytherapy  sources  for  medical 
use  to  perform  full  calibration 
measurements  on  brachytherapy  sources 
before  the  first  medical  use.  The 
requirements  in  this  section  are  based 
on  recommendations  found  in  American 
Association  of  Physicists  in  Medicine 
(AAPM)  Task  Group  40— 
Comprehensive  QA  for  Radiation 
Oncology  (1994)  and  56— Code  of 
Practice  for  Brachytherapy  Physics 
(1997),  and  are  consistent  with  the 
calibration  requirements  for  sealed 
sources  and  devices  for  therapy.  The 
proposed  rule  would  allow  the  licensee 
to  rely  on  the  output  measurement 
provided  by  the  manufacturer  or 
distributor.  The  Commission  is 
soliciting  specific  comment  on  whether 
the  final  rule  should  contain  a 
requirement  for  the  licensee  to  perform 
full  calibration  measurements  on 
brachytherapy  sources  before  first  use 
and  on  whether  the  final  rule  should 
allow  licensees  to  rely  on  the  output 
measurements  provided  by  the 
manufacturer  or  distributor  provided 
the  dosimetry  equipment  used  by  the 
manufacturer  or  distributor  met  the 
calibration  requirements  in  §35.630.  In 
addition,  the  Commission  is  soliciting 
specific  public  comment  on  calibration 
for  sources  where  there  is  no  standard 
traceable  to  the  National  Institute  of 
Standards  and  Technology  (e.g. 
palladium-103). 

The  Regulatory  Analysis  for  this 
section  of  the  proposed  rule  assumes 
that  the  majority  of  licensees  using  long- 
lived  radionuclides  will  need  to 
calibrate  the  sources  to  show 
compliance  with  this  section.  It  is 
estimated  that  licensees  will  spend 
approximately  $1000  to  calibrate  these 
sources  resulting  in  a  $8M  burden  on 
NRC  and  Agreement  State  licensees. 
The  Commission  has  not  calculated  the 
impact  of  determining  the  output  of 
short-lived  sealed  therapy  sources  (e.g. 
iodine-125,  iridium-192)  because  of  the 
limited  information  available  on  the 
number  of  sources  and  variability  in  the 
type  of  dosimeter  equipment  available 
at  a  licensee's  facility  to  perform  the 
calibration.  The  Commission  is 


soliciting  specific  public  input  on  the 
number  of  short  and  long-lived  sources 
that  will  need  to  be  calibrated  on  an 
annual  basis;  whether  licensees  will 
need  to  procure  additional  equipment  to 
perform  the  calibrations;  and  the  time 
needed  to  calibrate  the  sources. 

Recordkeeping  requirements  for  this 
section  would  appear  in  §  35.2432. 
Records  of  full  calibrations  on 
brachytherapy  sources. 

Section  35.490.  Training  for  use  of 
manual  brachytherapy  sources,  would 
appear  as  a  new  section  that  would 
revise  the  training  and  experience 
requirements  found  in  §  35.940, 
Training  for  use  of  brachytherapy 
sources,  and  subsumes  the  requirements 
for  training  for  ophthalmic  use  of 
strontium-90.  Section  III  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document  contains  a  detailed 
discussion  of  the  Commission's 
proposed  changes  to  the  training  and 
experience  requirements  in  Part  35. 
Note,  2  years  after  publication  of  the 
final  rule,  this  section  will  replace  the 
current  requirements  in  §  35.940, 
Training  for  use  of  brachytherapy  and  in 
§  35.941,  Training  for  ophthalmic  use  of 
strontium-90. 

Subpart  G  would  be  retitled  Sealed 
sources  for  diagnosis.  This  subpart 
would  contain  the  requirements  for 
diagnostic  medical  use  of  sealed  sources 
and  replace  the  requirements  in  the 
current  subpart  H,  Sealed  Sources  for 
Diagnosis. 

Section  35.500,  Use  of  sealed  sources 
for  diagnosis,  would  be  revised  to  delete 
the  specific  sources  and  uses  listed  in 
paragraphs  (a)  and  (b).  This  conforms 
with  the  risk-informed,  performance- 
based  nature  of  this  proposed  rule.  The 
licensee  would  have  flexibility  to  use 
sealed  sources  for  diagnostic  medical 
uses  as  approved  in  the  Sealed  Source 
and  Device  Registry. 

Section  35.520,  Availability  of  survey 
instruments,  would  be  deleted  in  its 
entirety  because  these  specific 
requirements  are  not  needed  in  Part  35. 
Section  20.1501  of  this  chapter  requires 
that  the  licensee  make  or  cause  to  be 
made  surveys  to  demonstrate 
compliance  with  10  CFR  Part  20  and 
requires  the  licensee  to  ensure  that 
instruments  and  equipment  used  to 
show  compliance  with  10  CFR  Part  20 
are  periodically  calibrated.  In  addition, 
§  30.33(a)(2)  of  this  chapter  requires  the 
licensee  to  have  adequate 
instrumentation.  Information  on  the 
types  of  instruments  recommended  for 
medical  licensees  is  available  in  draft 
NUREG-1556,  Vol.  9. 

Section  35.590,  Training  for  use  of 
sealed  sources  for  diagnosis,  would 
appear  as  a  new  section.  This  section  is 


Federal  Register /Vol.  63.  No.  156 /Thursday,  August  13.  1998 /Proposed  Rules 


43539 


a  revision  of  the  training  and  experience 
requirements  found  in  §  35.950, 
Training  for  use  of  sealed  sources  for 
diagnosis.  Section  III  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document  contains  a  detailed 
discussion  of  the  Commission's 
proposed  changes  to  the  training  and 
experience  requirements  in  Part  35. 
Note,  2  years  after  publication  of  the 
final  rule,  this  section  would  replace  the 
current  requirements  in  §35.920, 
Training  for  use  of  sealed  sources  for 
diagnosis. 

Subpart  H  would  be  retitled, 
Therapeutic  medical  devices,  and 
revised  to  address  all  medical  uses  of 
sealed  sources  and  devices  for  therapy. 
Devices  such  as  teletherapy,  remote 
afterloaders,  and  gamma  radiosurgery 
units  are  addressed  in  this  subpart.  This 
section  does  not  contain  requirements 
for  manual  brachytherapy,  which  are  in 
subpart  F.  This  subpart  would  replace 
the  requirements  in  the  current  subpart 
I,  Teletherapy,  and  codify  requirements 
for  remote  afterloaders  and  gamma 
stereotactic  radiosurgery  units  currently 
imposed  by  license  conditions. 

Section  35.600  would  be  retitled.  Use 
of  a  sealed  source  in  a  device  for 
therapeutic  medical  uses,  and  revised  to 
delete  any  references  to  specific 
radionuclides  and  devices.  The  licensee 
would  have  the  flexibility  to  use  sealed 
sources  and  devices  for  therapeutic 
medical  uses  as  approved  in  the  Sealed 
Source  and  Device  Registry. 

Section  35.604,  Radiation  surveys  of 
patients  and  human  research  subjects 
treated  with  remote  afterloaders,  would 
appear  as  a  new  section.  This  section 
would  require  that  a  licensee  make  a 
radiation  survey  of  a  patient  or  human 
research  subject  to  confirm  that  the 
sources  have  been  removed  from  the 
individual  and  returned  to  a  shielded 
position  before  releasing  the  individual 
from  licensee  control.  For  fractionated 
treatments  where  the  patient  is  not 
releasable  pursuant  to  §  35.75,  surveys 
need  only  be  performed  after  the  last 
time  the  source  is  returned  to  the 
shielded  position.  For  example,  a  survey 
of  the  patient  is  not  required  every  time 
that  the  source  is  retracted  into  the 
shielded  safe  when  nursing  personnel 
enter  the  patient  treatment  room  to 
provide  care  to  patients  undergoing 
fractionated  treatments  using  a  low-or 
pulsed-dose  rate  remote  afterloader. 
This  new  requirement  was  previously 
imposed  on  remote  afterloader  licensees 
by  license  condition.  Recordkeeping 
requirements  for  this  section  would 
appear  in  §  35.2404,  Records  of 
radiation  surveys  of  patients  and  human 
research  subjects. 


Section  35.605  would  be  retitled, 
Installation,  maintenance  and  repair, 
and  revised  to  clarify  that  only  a  person 
specifically  licensed  by  the  Commission 
or  an  Agreement  State  can  install, 
maintain,  adjust,  or  repair  a  device  that 
involves  work  on  the  source  shielding, 
source  driving  unit,  or  other  electronic 
or  mechanical  mechanism  that  could 
expose  the  source,  reduce  the  shielding 
around  the  source,  or  compromise  the 
radiation  safety  of  the  device  or  the 
sources.  It  would  also  be  revised  to 
include  additional  t^-pes  of  devices, 
rather  than  just  teletherapy  units.  The 
Commission  is  soliciting  specific 
comment  on  whether  the  restrictions  in 
paragraph  (a)  should  apply  to  low  dose- 
rate  remote  afterloaders. 

Paragraph  (b)  would  also  specify  that, 
except  for  low  dose-rate  remote 
afterloaders,  only  a  person  specifically 
licensed  by  the  Commission  or  an 
Agreement  State  shall  install,  replace, 
relocate,  or  remove  a  sealed  source  or 
source  contained  in  a  device.  For  a  low 
dose-rate  remote  afterloader, 
installation,  replacement,  relocation,  or 
removal  of  a  sealed  source  must  be  done 
by  a  person  specifically  licensed  by  the 
Commission  or  an  Agreement  State  or 
by  an  authorized  medical  physicist.  The 
exception  to  allow  an  authorized 
medical  physicist  to  perform  these 
activities  for  low-dose  rate  remote 
afterloaders  was  included  in  the 
proposed  rule  because  the  Commission 
believes  that  the  radiation  hazards 
associated  with  installation, 
replacement,  relocation,  or  removal  of  a 
sealed  source  in  these  devices  are 
similar  to  that  of  manipulation  of 
manual  brachytherapy  sources.  The 
recordkeeping  requirements  for  this 
section  would  appear  in  §  35.2605. 
Records  of  installation,  maintenance, 
and  repair. 

Section  35.606,  License  amendments, 
wotild  be  deleted  in  its  entirety.  The 
requirements  in  the  current  paragraphs 
(a),  (b),  and  (d)  would  be  addressed  in 
the  proposed  revision  to  §  35.13(e). 
Paragraph  (c)  would  be  deleted  because 
the  licensees  must  comply  with  the  dose 
limit  requirements  in  10  CFR  Part  20 
and  no  further  limitations  are 
warranted.  The  requirement  in 
paragraph  (e)  to  file  an  amendment 
before  allowing  an  individual  to 
perform  the  duties  of  the  authorized 
medical  physicist  is  addressed  in  the 
proposed  §  35.13(b).  Paragraph  (e) 
would  be  deleted  because  the  proposed 
requirements  in  subpart  H  would 
require  that  the  authorized  medical 
physicist  perform  specific  duties.  Any 
deviations  from  these  requirements 
would  necessitate  an  exemption  from 
Part  35. 


Section  35.610  would  be  retitled. 
Safety  procedures  and  instructions  for 
remote  afterloaders.  teletherapy  units, 
and  gamma  stereotactic  radiosurgery- 
units,  and  revised  to  include  remote 
afterloaders  and  gamma  stereotactic 
radiosurgery  units. 

Paragraph  (a)  vw)uld  require  that  a 
licensee  develop,  implement,  and 
maintain  safety  procedures:  locate  safety 
procedures  at  the  unit  console:  post 
safety  instructions  at  the  device  console; 
and  train  operators. 

Paragraphs  (a)(1)  and  (a)(3)  would 
codify  requirements  that  are  currently 
imposed  on  licensees  by  license 
conditions  related  to  use  of  remote 
afterloaders.  Because  of  the  applicability 
of  the  requirements  to  all  therapy  device 
uses,  they  were  added  to  the  rule  with 
the  intent  of  having  the  requirements 
apply  to  all  such  device  uses.  Paragraph 
(a)(2)  would  be  expanded  to  apply  to  all 
types  of  therapy  devices.  However,  the 
Commission  recognizes  that  there  are 
certain  design  conditions  that  will 
necessitate  an  individual,  other  than  the 
patient,  being  in  the  treatment  room 
during  the  treatment.  An  example  of 
this  condition  is  use  of  a  low  energy 
beta  or  gamma  source  in  a  therapeutic 
medical  device  where  the  authorized 
user  may  need  to  be  in  the  room  with 
the  patient.  This  exception  does  not 
relieve  the  licensees  from  complying 
with  the  dose  limits  for  occupationally- 
exposed  individuals  or  the  general 
public  in  10  CFR  Part  20. 

Paragraph  (b)  would  be  revised  to 
require  that  a  copy  of  the  licensee's 
procedures  be  located  at  the  unit 
console,  and  paragraph  (c)  would  be 
revised  to  require  that  the  location  of 
the  procedures  and  emergency  response 
telephone  numbers  be  posted. 
Previously,  all  of  the  above  procedures 
were  required  to  be  posted.  This  was 
impractical  with  the  addition  of  remote 
afterloaders  because  error  conditions 
and  responses  are  often  several  pages  in 
length. 

Paragraph  (d)  would  be  revised  to 
require  that,  in  addition  to  the  initial 
instruction  required  in  §35.610,  the 
licensee  must  provide  initial 
instruction,  annual  training,  and  armual 
practice  drills,  in  specifically  identified 
procedures  to  all  individuals  who 
operate  the  device.  The  level  of 
instruction  should  be  commensurate 
with  the  individual's  assigned  duties. 
For  example,  an  individual  need  not  be 
instructed  in  equipment  inspection, 
unless  it  is  expected  that  during  the 
normal  course  of  the  day,  the  individual 
will  be  required  to  inspect  the  unit.  The 
Commission  believes  that  due  to  the 
complexity  of  therapeutic  treatment 
devices,  refresher  training  and  practice 
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drills  on  emergency  response  are 
warranted.  The  recordkeeping 
requirements  for  this  section  would 
appear  in  §  35.2310,  Records  of 
instruction  and  training. 

Section  35.615  would  be  retitled, 
Safety  precautions  for  remote 
afterloaders,  teletherapy  units,  and 
gamma  stereotactic  radiosurgery  units, 
and  revised  to  include  remote 
afterloaders  and  gamma  stereotactic 
radiosurgery  units.  Many  of  the 
prescriptive  requirements  (e.g.,  beam 
condition  indicator  light  and  radiation 
monitor)  were  deleted  from  this  section 
because  they  are  currently  addressed  in 
lOCFRPart'20. 

The  requirement  in  paragraph  (d)  for 
intercom  systems,  and  the  requirements 
in  paragraphs  (e),  (f)  and  (g)  would  be 
added  to  codify  requirements  that  are 
currently  imposed  on  licensees  by 
license  conditions.  Current  license 
conditions  were  modified  when  they 
were  incorporated  into  the  proposed 
rule.  For  example,  the  presence  of  an 
authorized  user  and  medical  physicist 
during  patient  treatments  was  clarified 
for  each  type  of  use.  As  used  in  this 
provision,  physically  present  means  to 
be  within  ear  shot  of  normal  voice. 
Immediately  available  means  that  the 
individual  is  available  on  an  on-call 
basis  to  respond  to  an  emergency.  At  a 
minimum,  this  person  must  be  available 
by  telephone. 

The  Commission  believes  that  the 
inherent  risk  of  these  procedures 
justifies  the  prescriptiveness  of  this 
regulation  and  believes  that  it  is 
important  that  a  properly  trained 
physician  be  available  at  all  times  to 
respond  to  an  emergency  requiring 
source  removal. 

New  sources,  using  pure  beta 
emitters,  are  being  considered  for  use  in 
low  and  high  dose-rate  remote 
afterloading  brachytherapy  units. 
Because  these  beta  sources  present 
lower  radiation  risks  to  medical 
personnel  and  the  public,  the 
requirements  for  some  of  the  safety 
precautions  in  this  section  may  not  be 
appropriate.  The  Commission  is 
soliciting  specific  public  comment  on 
whether  the  requirements  in  this  section 
should  be  waved  for  licensees  that  are 
using  remote  afterloaders  with  beta- 
emitting  sources. 

Section  35.620,  Possession  of  survey 
instruments,  would  be  deleted  in  its 
entirety  because  these  specific 
requirements  are  not  needed  in  Part  35. 
Section  20.1501  of  this  chapter  requires 
that  the  licensee  make,  or  cause  to  be 
made,  surveys  to  demonstrate 
compliance  with  10  CFR  Part  20,  and 
requires  the  licensee  to  ensure  that 
instruments  and  equipment  used  to 


show  compliance  with  10  CFR  Part  20 
are  periodically  calibrated.  In  addition, 
§  30.33(a)(2)  of  this  chapter  requires 
licensees  to  have  adequate  equipment. 
Information  on  the  types  of  instruments 
recommended  for  medical  licensees  is 
available  in  draft  NUREG-1556,  Vol.  9. 

Section  35.630,  Dosimetry  equipment, 
would  be  revised  to  provide  calibration 
requirements  for  instruments  used  in 
this  subpart  and  subpart  F.  Paragraph 
(a)(1)  would  require  that  dosimetry 
systems  be  calibrated  using  a  source 
whose  activity  is  traceable  to  NIST  and 
in  accordance  with  published  protocols 
approved  by  a  nationally  recognized 
body  or  by  a  calibration  laboratory 
approved  by  AAPM.  This  change  would 
give  licensees  two  alternatives  for  direct 
traceability  of  dosimetry  equipment 
calibration;  i.e.,  either  a  source  or  the 
measurement  instrument  (e.g.,  well 
chamber)  can  be  calibrated  against  a 
national  standard.  The  Commission 
acknowledges  that  the  industry 
standards  for  instrument  calibration 
provide  adequate  assurance  that 
equipment  is  properly  calibrated. 
Paragraph  (a)(2)  would  be  revised  to 
delete  the  reference  to  intercomparison 
meetings  sanctioned  by  a  calibration 
laboratory  or  radiologic  physics  centers 
accredited  by  the  AAPM.  This  provision 
is  no  longer  necessary  because  the 
AAPM  does  not  sanction 
intercomparison  meetings.  References  to 
cobalt-60  and  cesium-137  contained 
within  teletherapy  units  were  deleted 
from  the  rule  text  to  make  the  section 
applicable  to  dosimetry  equipment  for 
all  radionuclides  and  therapy  units.  The 
recordkeeping  requirements  for  this 
section  would  appear  in  §  35.2630, 
Records  of  dosimetry  equipment. 

Section  35.632  woulcl  be  retitled,  Full 
calibration  measurements  on 
teletherapy  units,  to  clarify  that  the 
requirements  in  this  section  apply  to 
teletherapy  units  and  be  revised. 
Paragraph  (d)  would  be  revised  to  delete 
the  reference  to  the  AAPM  Task  Group 
Reports  and  replace  it  with  a 
requirement  that  full  calibration 
measurements  be  done  in  accordance 
with  published  protocols  approved  by 
nationally  recognized  bodies.  This 
allows  the  licensee  more  flexibility  in 
choosing  appropriate  protocols.  The 
Commission  acknowledges  that  the 
industry  standards  for  teletherapy  unit 
calibration  provide  adequate  assurance 
that  equipment  is  properly  calibrated. 
Paragraph  (f)  would  be  revised  to 
replace  the  term  "teletherapy  physicist" 
with  the  term  "authorized  medical 
physicist."  The  recordkeeping 
requirements  for  this  section  would 
appear  in  §  35.2632,  Records  of 
teletherapy  full  calibration. 


Section  35.633,  Full  calibration 
measurements  on  remote  afterloaders, 
would  appear  as  a  new  section  that 
would  contain  the  requirements  for  the 
calibration  of  remote  afterloaders.  This 
section  is  similar  in  content  to  §  35.632. 
Requirements  in  this  section  would  be 
based  on  recommendations  found  in 
AAPM  Task  Group  Report  No.  56. 
Recordkeeping  requirements  for  this 
section  would  appear  in  §  35.2633, 
Records  of  remote  afterloader  full 
calibrations. 

Section  35.634,  Periodic  spot-checks, 
would  be  deleted  in  its  entirety  and  the 
requirements  of  this  section,  with  minor 
modifications,  would  be  moved  to 
§35.642. 

Section  35.635,  Full  calibration 
measurements  for  gamma  stereotactic 
radiosurgery  units,  would  appear  as  a 
new  section.  This  section  would  contain 
the  requirements  for  the  calibration  of 
gamma  stereotactic  radiosurgery  units 
and  is  similar  in  content  to  §  35.632. 
Requirements  in  this  section  are  based 
on  recommendations  found  in  AAPM 
Report  No.  54 — Stereotactic 
Radiosurgery  (Task  Group  42,  1995). 
Recordkeeping  requirements  for  this 
section  would  appear  in  §  35.2635, 
Records  of  gamma  stereotactic 
radiosurgery  unit  full  calibrations. 

Section  35.636,  Safety  checks  for 
teletherapy  facilities,  would  be  deleted 
in  its  entirety  and  the  requirements  in 
this  section  would  be  incorporated  into 
proposed  §§35.642,  35.643,  35.644,  and 
35.645. 

Section  35.641,  Radiation  surveys  for 
teletherapy  facilities,  would  be  deleted 
in  its  entirety.  Radiation  surveys  at  the 
surface  of  the  main  source  safe  would  be 
addressed  under  proposed  §  35.652.  The 
remaining  requirements  in  the  current 
§  35.641  would  be  deleted  to  allow  the 
licensee  more  flexibility  in  managing  its 
radiation  protection  program. 

Section  35.642  would  De  retitled. 
Periodic  spot-checks  for  teletherapy 
units,  and  revised.  The  phrase 
"teletherapy  physicist"  would  be 
replaced  with  the  term  "authorized 
medical  physicist"  throughout  the 
section.  The  requirement  in  paragraph 
(c)  to  maintain  a  copy  of  the  physicist's 
notification  of  the  results  of  spot-checks 
to  the  licensee  would  be  deleted  to 
reduce  the  recordkeeping  requirements 
for  licensees.  Paragraph  (d)  would  be 
modified  to  require  that  the  safety  spot- 
checks  be  performed  monthly  and  after 
each  source  installation.  This  revision 
would  replace  the  safety  check 
requirements  after  each  source 
replacement  in  the  current  §  35.634, 
which  would  be  deleted  in  the  proposed 
rule.  Paragraph  (d)(3)  would  be 
modified  to  replace  the  term  "beam 
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condition  indicator"  with  "source 
exposure  indicator"  to  clarify  that 
indicators  were  needed  to  note  whether 
the  source  was  exposed  and  note  to 
what  degree  the  source  was  exposed. 
Paragraph  (d)(4)  would  be  revised  to 
include  a  requirement  for  an  intercom 
system  that  was  previously  imposed  on 
licensees  by  license  condition.  An 
intercom  is  needed  to  assure  that  the 
licensee's  staff  and  the  patients  have  the 
ability  to  communicate  verbally,  in 
addition  to  the  ability  to  communicate 
visually.  Paragraph  (e)  would  be  revised 
to  require  that  the  licensee  lock  the 
control  console  in  the  off  position,  and 
not  use  the  unit  except  as  may  be 
necessary  to  repair,  replace,  or  check  the 
malfunctioning  system,  in  case  of  any 
malfunction  identified  during  a  safety 
spot-check.  This  revision  is  intended  to 
make  §  35.642  consistent  with  the 
requirement  in  the  current  §  35.636 
regarding  immediate  actions  to  be  taken 
when  a  malfunctioning  system  is 
identified.  Recordkeeping  requirements 
for  this  section  would  appear  in 
§35.2642,  Records  of  periodic  spot- 
checks  for  teletherapy  units. 

The  requirements  in  the  current 
§  35.643  would  be  deleted  to  allow  a 
licensee  more  flexibility  in  designing  a 
radiation  protection  program  that  is 
specific  to  its  facility  and  which  ensures 
that  the  dose  limits  in  10  CFR  Part  20 
are  not  exceeded. 

Section  35.643,  Periodic  spot-checks 
for  high  and  pulsed  dose-rate  remote 
afterloaders,  would  appear  as  a  new 
section.  This  section  would  contain  the 
requirements  for  periodic  spot-checks  of 
high  and  pulsed  dose-rate  remote 
afterloaders,  and  is  similar  in  content  to 
§35.642.  Requirements  in  this  section 
are  based  on  recommendations  in 
AAPM  Task  Group  Report  No.  56. 
Recordkeeping  requirements  for  this 
section  would  appear  in  §  35.2643, 
Records  of  periodic  spot-checks  for 
remote  afterloaders. 

Section  35.644,  Periodic  spot-checks 
for  low-dose  rate  remote  afterloaders, 
would  appear  as  a  new  section.  This 
revised  section  would  contain  the 
requirements  for  periodic  spot-checks  of 
low  dose-rate  remote  afterloaders  and 
would  be  similar  in  content  to  §  35.642. 
These  proposed  requirements  are  based 
on  recommendations  found  in  the 
AAPM  Task  Group  Report  No.  56.  Some 
requirements  were  added  to  make  the 
safety  checks,  and  associated  corrective 
actions,  consistent  with  the 
requirements  in  §  35.642.  The 
Commission  is  soliciting  comment  on 
whether  the  requirements  for  electrical 
interlocks  should  apply  to  low-dose  rate 
remote  afterloaders.  Recordkeeping 
requirements  for  this  section  would 


appear  in  §  35.2643,  Records  of  periodic 
spot-checks  for  remote  afterloaders. 

The  current  requirements  in  §  35.645, 
would  be  deleted  to  reduce  the 
reporting  burden  on  medical  use 
licensees.  Survey  results  are  maintained 
by  a  licensee  to  show  compliance  with 
lb  CFR  Part  20  and.  therefore,  would  be 
available  for  review. 

Section  35.645,  Periodic  spot-checks 
for  gamma  stereotactic  radiosurgery 
units,  would  appear  as  a  new  seciion. 
This  section  would  contain 
requirements  for  periodic  spot-checks  of 
gamma  stereotactic  radiosurgery  units, 
and  is  similar  in  content  to  §  35.642. 
Requirements  in  this  section  are  based 
on  recommendations  found  in  AAPM 
Report  No.  54.  Some  requirements  were 
added  to  make  the  safety  checks,  and 
associated  corrective  actions,  consistent 
with  the  requirements  in  §  35.642. 
Recordkeeping  requirements  for  this 
section  would  appear  in  §  35.2645, 
Records  of  periodic  spot-checks  for 
gamma  stereotactic  radiosurgery  units. 

The  requirements  in  the  current 
§  35.647  would  be  moved  to  the 
proposed  §  35.655. 

Section  35.647,  Additional  technical 
requirements  for  mobile  remote 
afterloaders,  would  appear  as  a  new 
section.  This  section  would  contain  the 
requirements  for  mobile  remote 
afterloaders  which  were  previously 
listed  in  an  internal  NRC  document 
entitled,  "Supplement  1  to  Policy  and 
Guidance  Directive  FC  86—4;  Revision  1. 
Mobile  Remote  Afterloading 
Brachytherapy  Licensing  Module." 
Recordkeeping  requirements  for  this 
section  would  appear  in  §  35.2647, 
Records  of  additional  technical 
requirements  for  mobile  remote 
afterloaders. 

Based  on  discussions  with  the  States, 
this  section  is  designated  as  a  Category 
D  item  of  compatibility  since  there  is  no 
potential  for  medical  u.se  of  byproduct 
material  in  other  regulatory  jurisdictions 
under  reciprocity.  NRC  specifically 
requests  comment  on  this  issue  relative 
to  whether  mobile  medical  licensees 
operate  under  reciprocity  in  other 
regulatory  jurisdictions. 

Section  35.652,  Radiation  surveys, 
would  appear  as  a  new  section.  This 
section  would  replace  the  current 
§  35.641.  This  section  would  require 
that,  in  addition  to  the  surveys  required 
by  10  CFR  20.1501,  the  licensee  make 
surveys  to  assure  that  the  maximum 
radiation  levels  and  average  radiation 
levels  from  the  surface  of  the  main 
source  safe  do  not  exceed  the  levels 
stated  in  the  Sealed  Source  and  Device 
Registry.  These  surveys  provide  added 
assurance  that  a  device  has  been 
manufactured  and  that  source(s)  have 


been  installed  properly.  Recordkeeping 
requirements  for  this  section  would 
appear  in  §  35.2652.  Records  of  surveys 
of  therapeutic  treatment  units. 

Section  35.655.  Five-year  inspection 
for  teletherapy  and  gamma  stereotactic 
radiosurgery  units,  would  appear  as  a 
new  section  and  would  contain  the 
requirements  for  inspections  which  are 
in  the  current  §  35.647,  Proposed 
§  35,655  would  require  that  teletherapy 
units  and  gamma  stereotactic 
radiosurgery  units  be  inspected  and 
serviced  during  source  replacement,  or 
at  intervals  not  to  exceed  5  years,  to 
assure  proper  functioning  of  the  source 
exposure  mechanism.  Most  gamma 
stereotactic  radiosurgery  licensees  are 
required,  by  license  condition,  to 
inspect  the  units  every  7  years: 
however,  professionals  in  the  medical 
community  have  indicated  that  the 
units  are  inspected  on  a  more  frequent 
basis.  The  Commission  believes  that  the 
risk  associated  with  using  gamma 
stereotactic  radiosurgery'  units  justifies  a 
change  in  the  inspection  frequency. 
Recordkeeping  requirements  for  this 
section  would  appear  in  §  35,2655. 
Records  of  5-year  inspection  for 
teletherapy  and  gamma  stereotaxic 
radiosurgery  units 

Section  35,657,  Therapy-related 
computer  systems,  would  appear  as  a 
new  section  that  would  require 
licensees  to  yerif\-  that  the  computerized 
operating  system  and  treatment 
planning  system  associated  with  a 
therapy  device  are  operating 
appropriately  and  to  perform  acceptance 
testing  on  the  treatment  planning 
systems  in  accordance  with  published 
protocols  approved  by  nationally 
recognized  bodies.  These  changes  are 
consistent  with  recommendations  found 
in  AAPM  Task  Group  Report  No,  40 — 
Comprehensive  QA  for  Radiation 
Oncology  (1994), 

This  proposed  requirement  is 
especially  important  in  light  of  recent 
information  on  the  inabiUty  of 
computers  to  correctly  recognize  dates 
beyond  December  31,  1999.  Therapy- 
related  computer  systems  may  misread 
the  year  2000  and  cause  the  systems  to 
fail,  generate  faulty  data,  or  act  in  an 
incorrect  manner.  In  particular, 
confiputer  software  used  to  calculate 
dose  or  to  account  for  radioactive  decay 
may  not  recognize  the  turn  of  the 
century,  which  could  lead  to  incorrectly 
calculated  doses  or  exposure  times  for 
treatment  planning.  The  potential  for 
system  failures,  such  as  this,  would  be 
identified  when  determining 
compliance  with  this  proposed  section. 

Section  35,690,  Training  for  use  of 
therapeutic  medical  devices,  would 
appear  as  a  new  section.  This  section 
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would  revise  the  training  and 
experience  requirements  found  in 
§  35.960,  Training  for  teletherapy,  and 
would  be  expanded  to  include  training 
for  authorized  uses  of  teletherapy, 
remote  afterloaders,  and  gamma 
stereotactic  radiosurgery  units.  Section 
III  of  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document  contains  a 
detailed  discussion  of  training  and 
experience.  Note,  2  years  after 
publication  of  the  final  rule,  this  section 
would  replace  the  current  requirements 
in  §  35.960,  Training  for  teletherapy. 

Subpart  J,  Training  and  Experience 
Requirements,  is  in  the  current  Part  35. 
Licensees  would  have  the  option  to 
comply  with  the  training  and 
experience  requirements  in  this  subpart 
or  in  subparts  B,  and  D-H  until  2  years 
after  the  final  rule  is  published  in  the 
Federal  Register.  At  that  time  this 
subpart  will  be  deleted.  A  more  detailed 
discussion  of  the  Commission's 
proposed  changes  to  the  training  and 
experience  requirements  is  in  Section  III 
of  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document.  The  proposed 
schedule  for  implementation  of  the 
training  and  experience  requirements  is 
in  Section  VIII  of  the  SUPPLEMENTARY 
INFORMATION  section  of  this  document. 

Section  35.900,  Radiation  Safety 
Officer,  is  in  the  current  Part  35.  Two 
changes  would  be  made  in  this  section 
to  correspond  to  the  revised  numbering 
system;  §  35.57,  Training  for 
experienced  Radiation  Safety  Officer, 
teletherapy  or  medical  physicist, 
authorized  user,  and  nuclear 
pharmacist;  and  Sj  35.24,  .Authority  and 
responsibilities  for  the  radiation 
protection  program.  This  section  would 
be  deleted  2  years  after  the  final  rule  is 
published  in  the  Federal  Register  at 
which  time  licensees  would  be  required 
to  comply  with  the  training  and 
experience  requirements  in  the  new 
^  35.50,  Training  for  Radiation  Safety 
Officer.  Section  VIII  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document  contains  a  detailed 
discussion  of  the  Commission's 
proposed  implementation  of  the  training 
and  experience  requirements. 

Section  35.901,  "Training  for 
experienced  Radiation  Safety  Officer, 
would  be  deleted  in  its  entirety  and  the 
requirements  of  this  section  would  be 
moved  to  the  proposed  *j  35.57. 

Section  35.910.  Training  for  uptake, 
dilution,  and  excretion  studies,  is  in  the 
current  Part  35.  One  change  would  be 
made  in  this  section  to  correspond  to 
the  revised  numbering  system;  §  35.57, 
Training  for  experienced  Radiation 
Safety  Officer,  teletherapy  or  medical 
physicist,  authorized  user,  and  nuclear 
pharmacist.  This  section  would  be 


deleted  2  years  after  the  final  rule  is 
published  in  the  Federal  Register,  at 
which  time  licensees  would  be  required 
to  comply  with  the  training  and 
experience  requirements  in  the  new 
§  35.290,  Training  for  uptake,  dilution, 
and  excretion  studies.  Section  VTII  of 
the  SUPPLEMENTARY  INFORMATION  section 
of  this  document  contains  a  detailed 
discussion  of  the  Commission's 
proposed  implementation  of  the  training 
and  experience  requirements. 

Section  35,920,  "Training  for  imaging 
and  localization  studies,  is  in  the 
current  Part  35.  One  change  would  be 
made  in  this  section  to  correspond  to 
the  revised  numbering  system:  §  35.57, 
Training  for  Experienced  Radiation 
Safety  Officer,  teletherapy  or  medical 
physicist,  authorized  user,  and  nuclear 
pharmacist.  This  section  would  be 
deleted  2  years  after  the  final  rule  is 
published  in  the  Federal  Register,  at 
which  time  licensees.would  be  required 
to  comply  with  the  training  and 
experience  requirements  in  the  new 
§  35.292,  Training  for  imaging  and 
localization  studies.  Section  VIII  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document  contains  a  detailed 
discussion  of  the  Commission's 
proposed  implementation  of  the  training 
and  experience  requirements. 

Section  35.930,  "Training  for 
therapeutic  use  of  unsealed  byproduct 
material,  is  in  the  current  Part  35.  One 
change  would  be  made  in  this  section  to 
correspond  to  the  revised  numbering 
system;  §  35.57,  Training  for 
experienced  Radiation  Safety  Officer, 
teletherapy  or  medical  physicist, 
authorized  user,  and  nuclear 
pharmacist.  This  section  would  be 
deleted  2  years  after  the  final  rule  is 
published  in  the  Federal  Register,  at 
which  time  licensees  would  be  required 
to  comply  with  the  training  and 
experience  requirements  in  the  new 
*^  35.390,  Training  for  use  of  unsealed 
byproduct  material  for  therapy  or  for 
use  of  unsealed  byproduct  material  that 
requires  a  written  directive.  Section  VIII 
of  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document  contains  a 
detailed  discussion  of  the  Commission's 
proposed  implementation  of  the  training 
and  experience  requirements. 

Section  35.932,  "Training  for  treatment 
of  hyperthyroidism,  is  in  the  current 
Part  35.  One  change  would  be  made  in 
this  section  to  correspond  to  the  revised 
numbering  system;  §  35.57,  Training  for 
experienced  Radiation  Safety  Officer, 
teletherapy  or  medical  physicist, 
authorized  user,  and  nuclear 
pharmacist.  This  section  would  be 
deleted  2  years  after  the  final  rule  is 
published  in  the  Federal  Register,  at 
which  time  licensees  would  be  required 


to  comply  with  the  training  and 
experience  requirements  in  the  new 
§  35.390,  Training  for  use  of  unsealed 
byproduct  material  for  therapy  or  for 
use  of  unsealed  byproduct  material  that 
requires  a  written  directive.  Section  VIII 
of  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document  contains  a 
detailed  discussion  of  the  Commission's 
proposed  implementation  of  the  training 
and  experience  requirements. 

Section  35.934,  Training  for  treatment 
of  thyroid  carcinoma,  is  in  the  current 
Part  35.  One  change  would  be  made  in 
this  section  to  correspond  to  the  revised 
numbering  system:  §  35.57,  Training  for 
experienced  Radiation  Safety  Officer, 
teletherapy  or  medical  physicist, 
authorized  user,  and  nuclear 
pharmacist.  This  section  would  be 
deleted  2  years  after  the  final  rule  is 
published  in  the  Federal  Register,  at 
which  time  licensees  would  be  required 
to  comply  with  the  training  and 
experience  requirements  in  the  new 
§  35.390,  Training  for  use  of  unsealed 
byproduct  material  for  therapy  or  for 
use  of  unsealed  byproduct  material  that 
requires  a  written  directive.  Section  VIII 
of  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document  contains  a 
detailed  discussion  of  the  Commission's 
proposed  implementation  of  the  training 
and  experience  requirements. 

Section  35.940,  "Training  for  use  of 
brachytherapy  sources,  is  in  the  current 
Part  35.  One  change  would  be  made  in 
this  section  to  correspond  to  the  revised 
numbering  system;  §  35.57,  Training  for 
experienced  Radiation  Safety  Officer, 
teletherapy  or  medical  physicist, 
authorized  user,  and  nuclear 
pharmacist.  This  section  would  be 
deleted  2  years  after  the  final  rule  is 
published  in  the  Federal  Register,  at 
which  time  licensees  would  be  required 
to  comply  with  the  training  and 
experience  requirements  in  the  new 
§  35.490,  Training  for  use  of  manual 
brachytherapy  sources.  Section  VIII  of 
the  SUPPLEMENTARY  INFORMATION  section 
of  this  document  contains  a  detailed 
discussion  of  the  Commission's 
proposed  implementation  of  the  training 
and  experience  requirements. 

Section  35.941,  "Training  for 
ophthalmic  use  of  strontium-90,  is  in 
the  current  Part  35.  One  change  would 
be  made  in  this  section  to  correspond  to 
the  revised  numbering  system;  §  35.57, 
Training  for  experienced  Radiation 
Safety  Officer,  teletherapy  or  medical 
physicist,  authorized  user,  and  nuclear 
pharmacist.  This  section  would  be 
deleted  2  years  after  the  final  rule  is 
published  in  the  Federal  Register,  at 
which  time  licensees  would  be  required 
to  comply  with  the  training  and 
experience  requirements  in  the  new 
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§  35.490,  Training  for  use  of  manual 
brachj^herapy  sources.  Section  VIII  of 
the  SUPPLEMENTARY  INFORMATION  section 
of  this  document  contains  a  detailed 
discussion  of  the  Commission's 
proposed  implementation  of  the  training 
and  experience  requirements. 

Section  35.950,  Training  for  use  of 
sealed  sources  for  diagnosis,  is  in  the 
current  Part  35.  One  change  would  be 
made  in  this  section  to  correspond  to 
the  revised  numbering  system:  §  35.57, 
Training  for  experienced  Radiation 
Safety  Officer,  teletherapy  or  medical 
physicist,  authorized  user,  and  nuclear 
pharmacist.  This  section  would  be 
deleted  2  years  after  the  final  rule  is 
published  in  the  Federal  Register,  at 
which  time  licensees  would  be  required 
to  comply  with  the  training  and 
experience  requirements  in  the  new 
§  35.590,  Training  for  use  of  sealed 
sources  for  diagnosis.  Section  VIII  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document  contains  a  detailed 
discussion  of  the  Commission's 
proposed  implementation  of  the  training 
and  experience  requirements. 

Section  35.960,  Training  for  use  of 
therapeutic  medical  devices,  is  in  the 
current  Part  35.  One  change  would  be 
made  in  this  section  to  correspond  to 
the  revised  numbering  system:  §  35.57, 
Training  for  experienced  Radiation 
Safety  Officer,  teletherapy  or  medical 
physicist,  authorized  user,  and  nuclear 
pharmacist.  This  section  would  be 
deleted  2  years  after  the  final  rule  is 
published  in  the  Federal  Register,  at 
which  time  licensees  would  be  required 
to  comply  with  the  training  and 
experience  requirements  in  the  new 
§  35.690,  Training  for  use  of  therapeutic 
medical  devices.  Section  VIII  of  the 

SUPPLEMENTARY  INFORMATION  section  of 

this  document  contains  a  detailed 
discussion  of  the  Commission's 
proposed  implementation  of  the  training 
and  experience  requirements. 

Section  35.961  would  be  retitled, 
Training  for  an  authorized  medical 
physicist,  to  reflect  that  the  training  and 
experience  requirements  in  this  section 
apply  to  authorized  medical  ohysicists 
rather  than  just  teletherapy  physicists, 
and  would  be  revised.  In  addition,  the 
list  of  tasks  in  paragraph  (c)  would  be 
changed  to  reflect  the  new  numbering 
system.  This  section  would  be  deleted  2 
years  after  the  final  rule  is  published  in 
the  Federal  Register,  at  which  time 
licensees  would  be  required  to  comply 
with  the  training  and  experience 
requirements  in  the  new  §  35.51. 
Training  for  an  authorized  medical 
physicist.  Section  VIII  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document  contains  a  detailed 
discussion  of  the  Commission's 


proposed  implementation  of  the  training 
and  experience  requirements. 

Section  35.970,  Training  for  an 
authorized  nuclear  pharmacist,  would 
be  deleted  in  its  entirety  and  the 
requirements  would  be  moved  to  the 
proposed  §  35.57. 

Section  35.971.  Physicians  training  in 
a  three  month  program,  would  be 
deleted  in  its  entirety.  Three  month 
nuclear  medicine  programs  are  no 
longer  available.  Criteria  for  authorized 
users  are  now  specified  in  other  areas  of 
the  rule. 

Section  35.980,  Training  for  an 
authorized  nuclear  pharmacist,  would 
not  be  changed.  This  section  would  be 
deleted  2  years  after  the  final  rule  is 
published  in  the  Federal  Register,  at 
which  time  licensees  would  be  required 
to  comply  with  the  training  and 
experience  requirements  in  the  new 
§  35.55,  Training  for  an  authorized 
nuclear  pharmacist.  Section  VIII  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document  contains  a  detailed 
discussion  of  the  Commission's 
proposed  implementation  of  the  training 
and  experience  requirements. 

Section  35.981,  Training  for 
experienced  nuclear  pharmacists,  has 
not  been  changed.  This  section  would 
be  deleted  2  years  after  the  publication 
of  the  final  rule  in  the  Federal  Register. 
at  which  time  licensees  would  be 
required  to  comply  with  the  training 
and  experience  requirements  in  the  new 
§  35.55,  Training  for  an  authorized 
nuclear  pharmacist.  The  Commission 
solicits  specific  comment  on  the  impact 
of  deleting  this  section.  Section  VIII  of 
the  SUPPLEMENTARY  INFORMATION  section 
of  this  document  contains  a  detailed 
discussion  of  the  Commission's 
proposed  implementation  of  the  training 
and  experience  requirements. 

Section  35.990,  Violations,  would  be 
deleted  in  its  entirety,  and  the 
requirements  of  this  section,  with  minor 
modifications,  would  be  moved  to  the 
proposed  §35.4001 

Section  35.991,  Criminal  penalties, 
would  be  deleted  in  its  entirety,  and  the 
requirements  of  this  section,  with  minor 
modifications,  would  be  moved  to  the 
proposed  §  35.4002. 

Section  35.999,  Resolution  of 
conflicting  requirements  during 
transition  period,  would  be  deleted  in 
its  entirety,  and  the  requirements  of  this 
section,  with  modifications,  would  be 
moved  to  the  proposed  §  35.10. 

Subpart  K,  Other  Medical  Uses  of 
Byproduct  Material  or  Radiation  from 
Byproduct  Material,  would  be  a  new 
subpart.  This  subpart  was  developed  to 
accommodate  use  of  radioactive 
material  in  an  emerging  technology. 


Section  35.1000,  Other  medical  uses 
of  byproduct  material  or  radiation  from 
byproduct  material,  is  new.  It  would  be 
added  to  accommodate  emerging 
technologies.  Specific  information  that 
must  be  provided  to  the  Commission  in 
support  of  an  application  for  use  under 
§  35.1000  is  provided  in  §  35.12(d). 

Subpart  L.  Records,  is  a  new  subpart. 
This  subpart  would  contain  all  the 
specific  recordkeeping  requirements 
necessary  to  implement  the  proposed 
requirements  in  Part  35.  General 
requirements  for  record  maintenance, 
such  as  electronic  storage,  are  provided 
in  §  35.5.  Grouping  of  records  into  one 
subpart  was  done  to  facilitate  use  by  the 
licensees,  and  is  consistent  with  the 
approach  used  in  part  20.  A  licensee 
may  reference  this  section  when 
determining  whether  something  must  be 
recorded,  rather  than  having  to  review 
the  entire  regulation  to  find  out  if  there 
is  a  particular  recordkeeping 
requirement.  Many  of  the  recordkeeping 
requirements  remain  unchanged. 
However,  some  new  sections  have  been 
added  as  a  result  of  new  requirements, 
especially  in  subpart  H.  The 
Commission  is  soliciting  public 
comment  on  whether  all  recordkeeping 
requirements  should  be  grouped  into 
one  subpart  or  whether  all 
recordkeeping  requirements  should  be 
included  in  the  section  requiring  the 
record.  In  addition,  the  Commission  is 
soliciting  specific  public  comment  on 
which  recordkeeping  requirements 
could  be  deleted  in  the  final  rule  and 
the  basis  for  the  deletion.  For  example, 
should  the  recordkeeping  requirements 
in  §  35.2063  be  retained  for  byproduct 
material  administered  pursuant  to 
§§  35.100  and  35.200  because  of  the  low- 
risk  associated  with  this  type  of  use? 

Section  35.2024.  Records  of  authority 
and  responsibility  for  radiation 
protection  programs,  would  require  the 
licensee  to  retain  a  record  of  actions 
taken  by  the  licensee's  management  in 
accordance  with  §  35.24(a)  for  5  years. 
The  5-year  retention  period  is  a 
reduction  from  current  requirements  to 
maintain  records  of  the  approval  of 
licensing  actions,  individuals,  and 
radiation  protection  program  changes. 
Currently,  similar  records  are  required 
to  be  maintained  for  the  duration  of  the 
license  (reference  current  §35.22  and 
§  35.31).  This  period  would  allow 
sufficient  time  for  NRC  to  review 
records  of  licensee  actions. 

It  would  also  require  the  licensee  to 
retain  the  copy  of  the  authorities,  duties, 
and  responsibilities  of  the  Radiation 
Safety  Officer  for  the  duration  of  the 
license.  In  many  cases,  these  records 
would  take  the  place  of  the  Radiation 
Safety  Committee  meeting  minutes.  The 
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Commission  believes  that  it  is  important 
to  document  licensees'  management 
review  and  approval  of  licensing 
actions,  changes  to  the  radiation 
protection  program,  and  the  authorities, 
duties,  and  responsibilities  of  the 
Radiation  Safety  Officer.  The  record  of 
licensing  actions  and  radiation 
protection  program  changes  must 
include  a  summary  of  actions  and  a 
signature  of  licensee  management. 

In  addition,  this  section  would 
require  the  licensee  to  retain  a  copy  of 
the  authorities,  duties  and 
responsibilities  of  the  Radiation  Safety 
Officer  that  includes  the  signatures  of 
the  radiation  safety  officer  and  licensee 
management  for  the  duration  of  the 
license.  This  extended  period  is 
warranted  in  light  of  the  importance  of 
the  functions  performed  by  the 
Radiation  Safety  Officer. 

Section  35.2026.  Records  of  radiation 
protection  program  safety  changes, 
would  require  the  licensee  to  retain  a 
record  of  each  radiation  protection 
program  change,  as  required  by  §  35.26 
for  5  years.  The  record  must  include  a 
copy  of  the  old  and  new  procedure,  the 
effective  date  of  the  change,  and  the 
signature  of  the  Radiation  Safety  Officer 
and  licensee  management  that  reviewed 
and  approved  the  change.  The 
Commission  recognizes  that  this 
requirement  for  management's  signature 
is  redundant  to  the  requirement  in 
§  35.2024.  However,  it  believes  this 
approach  is  warranted  in  light  of  the 
importance  of  these  actions  and  the 
intent  to  keep  requirements  that  are 
closely  related  in  one  subject  area. 
Currently,  licensees  must  retain  a  record 
of  each  "radiation  safety  program" 
change  until  the  license  has  been 
renewed  or  terminated.  Therefore,  this 
proposed  change  represents  a  reduction 
in  burden.  This  record  is  needed  to 
document  what  radiation  changes  were 
made  in  the  program.  This  record 
facilitates  the  Commission's  evaluation 
of  minor  radiation  safety  program 
changes  and  provides  licensees  with  a 
record  of  the  changes. 

Section  35.2040,  Records  of  written 
directives,  would  require  the  licensee  to 
retain  a  copy  of  written  directives 
required  by  §  35.40  for  3  years.  These 
records  will  help  to  ensure  that 
administrations  were  in  accordance 
with  the  written  directives.  The  3-year 
recordkeeping  retention  period 
corresponds  with  the  current  retention 
period  for  written  directives.  Only 
minor  changes  were  made  to  the 
specific  items  that  must  currently  be 
recorded  in  the  written  directive.  These 
changes  were  discussed  under  §  35.40. 

Section  35.2045,  Records  of  medical 
events,  would  require  that  the  licensee 


maintain  a  record  of  medical  events 
reported  pursuant  to  §35.3045  for  3 
years.  This  section,  in  part,  is  intended 
to  replace  the  current  recordkeeping 
requirements  in  §35.33.  The  records 
made  pursuant  to  §  35.3045  must 
contain  the  licensee's  name;  the  name  of 
the  prescribing  physician;  the  affected 
or  potentially  affected  individual's 
social  security  number  or  other 
identification  number  if  one  has  been 
assigned;  a  brief  description  of  the 
medical  event;  why  it  occurred;  the 
effect  on  the  individual;  and  the  actions 
taken  to  prevent  recurrence.  This  record 
is  needed  to  document  medical  events 
for  licensee  and  Commission  review. 
The  requirement  to  maintain  records  of 
medical  events  is  similar  to  the  current 
requirement  for  maintaining  records  of 
misadministrations.  This  proposed 
requirement  would  provide  for  a 
reduction  in  licensee  burden  since 
medical  events  records  would  be 
required  to  be  maintained  for  3  years 
rather  than  5  years. 

Section  35.2060.  Records  of 
instrument  calibrations,  would  require 
the  licensee  to  maintain  a  record  of  dose 
calibrator  calibrations  performed  in 
accordance  with  §§  35.60  and  35.62  for 
3  years.  These  records  are  required  to 
document  that  the  instruments  are 
functioning  correctly.  The  name,  rather 
than  the  signature,  of  the  individual 
who  performed  the  calibration  would  be 
required  so  that  hcensees  would  have 
the  flexibility  of  using  paper  records  or 
computer-generated  records.  This 
requirement  does  not  prohibit  licensees 
from  continuing  to  have  the  individual 
who  performed  the  calibration  sign  the 
record.  The  3-year  recordkeeping 
retention  period  is  consistent  with  the 
current  retention  period  for  instrument 
calibrations. 

Section  35.2061,  Records  of  radiation 
survey  instrument  calibrations,  would 
require  the  licensee  to  maintain  a  record 
of  radiation  survey  instrument 
calibrations  required  by  §  35.61  for  3 
years.  No  changes  have  been  made  from 
the  current  recordkeeping  requirements 
for  radiation  survey  instrument 
calibrations.  These  records  are  required 
to  document  that  the  instruments  are 
functioning  correctly.  The  3-year 
recordkeeping  retention  period  is 
consistent  with  the  current  retention 
period  for  instrument  calibrations. 

Section  35.2063,  Records  of  dosage  of 
unsealed  byproduct  material  for  medical 
use,  would  require  the  licensee  to 
maintain  a  record  of  dosage 
determinations  required  by  §  35.63  for  3 
years.  Minor  changes  have  been  made 
from  the  current  recordkeeping 
requirements  for  dosage  measurement  to 
delete  the  requirement  to  record  the 


expiration  date  of  the 
radiopharmaceutical.  This  was  done 
because  the  expiration  date  is  primarily 
related  to  drug  stability  and  sterility. 
The  term  "dosage  measurement"  has 
been  replaced  by  the  term  "dosage 
determination"  to  be  consistent  with  the 
change  proposed  in  §  35.63.  Finally,  a 
change  would  be  made  to  require  that 
the  name  of  the  individual  who 
determined  the  dosage  be  documented. 
The  licensee  will  be  required  to  record 
dosages  administered  to  patients  or 
human  research  subjects.  This  record  is 
required  for  licensees  to  show  that  they 
are  maintaining  control  of  radioactive 
material.  The  3-year  recordkeeping 
retention  period  corresponds  with  the 
current  retention  period  for  dosage 
records. 

Section  35.2067,  Records  of 
possession  of  sealed  sources  and 
brachytherapy  sources,  would  require 
the  licensee  to  retain  records  of  tha  leak 
tests  and  inventory  required  by  §  35.67 
(b)  and  (g)  for  3  years.  The  record 
retention  period  would  be  reduced  from 
5  years  to  3  years  to  reduce  regulatory 
burden.  The  Commission  does  not 
believe  the  extra  period  is  warranted. 
One  change  has  been  made  from  the 
current  recordkeeping  requirements  for 
leak  tests  and  inventories.  The  name  of 
the  individual  performing  the  leak  test 
and  inventory  would  be  recorded  rather 
than  the  signature  of  the  Radiation 
Safety  Officer.  Leak  test  records  are 
required  to  show  that  the  leak  test  was 
done  at  the  appropriate  time  interval 
and  that  sealed  sources  are  not  leaking. 
Inventory  records  are  necessary  to  show 
that  the  possession  of  sealed  sources  did 
not  exceed  the  amount  authorized  by 
the  license. 

Section  35.2070,  Records  of  surveys 
for  ambient  radiation  exposure  rate, 
would  require  the  licensee  to  maintain 
records  of  radiation  surveys  for  3  years. 
One  change  has  been  made  from  the 
current  recordkeeping  requirements  for 
radiation  surveys.  The  name  of  the 
individual  performing  the  survey  rather 
than  the  initials  of  the  individual  would 
be  required  to  be  recorded.  These 
records  are  needed  to  document  that 
surveys  were  performed.  The  3-year 
recordkeeping  retention  period  is 
consistent  with  the  current  retention 
period  for  radiation  surveys. 

Section  35.2075,  Records  of  the 
release  of  individuals  containing 
radiopharmaceuticals  or  implants, 
would  require  the  licensee  to  maintain 
records  of  patient  release  required  by 
§  35.75  for  3  years.  No  changes  have 
been  made  from  the  current 
recordkeeping  requirements  in  §  35.75. 
This  record  is  needed  to  show 
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compliance  with  the  requirements  in 
§35.75. 

Section  35.2080.  Records  of 
administrative  and  technical 
requirements  that  apply  to  the  provision 
of  mobile  services,  would  require  the 
licensees  to  maintain  a  copy  of  the  letter 
that  permits  the  use  of  byproduct 
material  at  a  client's  address  of  use  for 
3  years  after  the  last  provision  of 
service;  and  to  retain  the  records  of  the 
surveys  for  3  years.  One  change  has 
been  made  in  these  records  that  are 
required  by  §  35.80.  The  name  of  the 
individual  performing  the  survey  rather 
than  the  initials  of  the  individuals 
would  be  required  to  be  recorded.  The 
records  are  needed  to  show  compliance 
with  the  requirements  in  §  35.80. 

Section  35.2092,  Records  of  waste 
disposal,  would  require  the  licensee  to 
maintain  records  of  the  disposal  of 
licensed  materials  made  in  accordance 
writh  §  35.92  for  3  years.  Minor  changes 
have  be^n  made  in  the  recordkeeping 
requirements  in  the  current  Part  35.  The 
licensee  would  no  longer  be  required  to 
record  the  date  that  the  material  was 
placed  in  storage  because  the 
requirement  to  store  material  for  10  half- 
lives  would  be  deleted  in  the  proposed 
rule.  The  record  must  include  the  date 
of  the  disposal,  the  radionuclides 
disposed,  the  survey  instrument  used, 
the  background  dose  rate,  the  dose  rate 
measured  at  the  surface  of  each  waste 
container,  and  the  name  of  the 
individual  who  performed  the  disposal. 
This  record  is  needed  to  document  that 
radioactive  material  is  not  disposed  of 
as  ordinary  waste.  The  3-year 
recordkeeping  retention  period  is 
consistent  with  the  current  retention 
period  for  waste  disposal  records. 

Section  35.2204,  Records  of 
molybdenum-99  concentration,  would 
require  the  licensee  to  maintain  a  record 
of  the  molybdenum-99  concentration 
tests  required  by  §  35.204(b)  for  3  years. 
Minor  changes  have  been  made  in  the 
recordkeeping  requirements  from  the 
current  rule.  The  licensee  would  no 
longer  be  required  to  record  the 
measured  activity  of  the  technetium 
expressed  in  miUicuries,  and  the 
measured  activity  of  the  molybdenum 
expressed  in  microcuries.  The  record 
must  include,  for  each  measured  elution 
of  technetium-99m,  the  ratio  for  the 
measures  expressed  as  microcuries  of 
molybdenum  per  millicurie  of 
technetium,  the  time  and  date  of  the 
measure,  and  the  name  of  the  individual 
who  performed  the  disposal.  This 
record  is  needed  to  document  that  the 
concentration  measurement  was  made 
and  that  the  maximum  molybdenum-99 
concentration  level  was  not  exceeded. 
The  3-year  recordkeeping  retention 


period  is  consistent  with  the  current 
retention  period  for  records  of 
molvbdenum-99  concentration. 

Section  35.2310,  Records  of 
instruction  and  training,  would  require 
the  licensee  to  maintain  a  record  of 
radiation  safety  instructions  required  by 
§§35.310,  35.410,  and  35.610  for  3 
years.  The  record  must  include  a  list  of 
the  topics  covered,  the  date  of  the 
instruction  or  training,  the  name(s)  of-* 
the  attendee(s)  and  the  name  of  the 
individual  who  gave  the  instruction. 
This  record  is  needed  to  document  that 
the  instruction  and  training  was  given. 
The  3-year  recordkeeping  retention 
period  is  consistent  with  the  current 
retention  period  for  training  records. 

Section  35.2404,  Records  of  radiation 
surveys  of  patients  and  human  research 
subjects,  would  require  the  licensee  to 
maintain  a  record  of  the  radiation 
surveys  required  by  §  35.404  for  3  years. 
The  licensee  would  no  longer  be 
required  to  record  the  dose  rate  from  the 
patient  or  the  human  research  subject 
expressed  as  millirem  per  hour  and 
measured  at  1  meter  from  the  patient  or 
human  research  subject.  Each  record 
must  include  the  date,  location,  results 
of  the  survey,  an  identification  of  the 
patient  or  the  human  research  subject, 
survey  instrument  used,  and  the  name 
of  the  individual  who  made  the  survey. 
These  records  are  used  to  show  that 
sources  have  not  been  misplaced  and 
that  all  sources  have  been  removed  from 
the  patient.  The  3-year  recordkeeping 
retention  period  is  consistent  with  the 
current  retention  period  for  surveys. 

Section  35.2406,  Records  of 
brachytherapy  source  inventory,  would 
require  the  licensee  to  maintain  a  record 
of  brachytherapy  source  accountability 
required  by  §  35.406  for  3  years. 
Changes  have  been  made  in  the 
recordkeeping  requirements  that  are  in 
the  current  rule.  The  licensee  would  no 
longer  be  required  to  record  the 
following  items  since  they  would  be 
deleted  from  discussion  in  §  35.406:  the 
names  of  the  individuals  permitted  to 
handle  the  sources;  name  and  room 
number  of  the  patient  or  the  human 
research  subject  receiving  the  implant; 
number  and  activity  of  the  sources  in 
storage  after  the  removal;  and  the 
number  and  activity  of  sources  in 
storage  after  the  return. 

The  proposed  rule  would  require  that, 
for  temporary  implants,  the  record  must 
include  the  number  and  activity  of 
sources  removed  from  and  returned  to 
storage;  the  time  and  date  they  were 
removed  from  and  returned  to  storage; 
the  location  of  use;  and  the  name  of  the 
individual  who  removed  and  returned 
the  sources  to  storage.  For  permanent 
implants,  the  record  must  include  the 


number  and  activity  of  sources  removed 
from  and  returned  to  storage;  the  date 
they  were  removed  from  and  returned  to 
storage;  the  number  and  activity  of 
sources  removed  from  and  returned  to 
storage:  the  number  and  activity  of 
sources  permanently  implanted  in  the 
patient  or  human  research  subject;  and 
the  name  of  the  individual  who 
removed  and  returned  the  sources  to 
storage.  This  record  is  required  so  that, 
if  a  brachNnherapy  source  is  misplaced 
or  missing,  the  licensee  is  immediately 
alerted  and  can  take  appropriate  action. 
The  3-year  recordkeeping  retention 
period  is  consistent  with  the  current 
retention  period  for  inventory  records 

Section  35.2432.  Records  of  hill 
calibrations  on  brachytherapy  sources, 
would  require  the  licensee  to  retain  a 
record  of  the  results  of  brachytherapy 
source  calibrations  for  3  years  after  the 
last  use  of  the  source.  This  is  a  new 
recordkeeping  section.  The  record  must 
contain  the  date  of  the  calibration;  the 
manufacturer's  name,  model  number, 
and  serial  number  for  the  source  and 
instruments  used  to  calibrate  the  source; 
the  source  output;  source  positioning 
accuracy  within  applicators;  and  the 
name  of  the  individual  or  source 
manufacturer  who  performed  the 
calibration.  These  records  are  needed  to 
document  that  the  brachytherapy 
sources  have  been  calibrated. 
Section  35.2605.  Records  of 
installation,  maintenance,  and  repair, 
would  require  the  licensee  to  retain  a 
record  of  the  installation,  maintenance, 
and  repair  of  therapeutic  medical 
devices,  as  required  by  §  35.605,  for  3 
years.  This  is  a  new  recordkeeping 
section.  Previously,  licensees  were  not 
required  to  keep  records  of  installation, 
maintenance,  and  repair.  For  each 
installation,  maintenance,  and  repair, 
the  record  must  include  the  date, 
description  of  the  service,  and  name(s) 
of  the  individual(s)  who  performed  the 
work.  This  record  is  necessary'  to 
document  that  the  devices  are  properly 
installed,  maintained,  and  repaired;  to 
establish  trends  in  device  performance; 
and  to  establish  a  service  history  that 
may  be  used  in  evaluation  of  generic 
equipment  problems. 

Section  35.2630,  Records  of  dosimetry 
equipment,  would  require  the  licensee 
to  retain  a  record  of  the  calibration, 
intercomparison,  and  comparisons  of  its 
dosimetry  equipment  done  in 
accordance  with  §  35.630  for  the 
duration  of  the  license.  No  changes  have 
been  made  in  the  recordkeeping 
requirements  from  the  current  rule. 
These  records  are  needed  to  show  that 
calibrations  of  medical  devices  were 
made  with  properly  calibrated 
instruments.  _ 


43546 


Federal  Register/ Vol.  63.  No.  156 /Thursday.  August  13,  1998 /Proposed  Rules 


Section  35.2632.  Records  of 
teletherapy  full  calibrations,  would 
require  the  licensee  to  maintain  a  record 
of  the  teletherapy  full  calibrations 
required  by  §  35.632  for  3  years.  The 
record  retention  period  would  be 
decreased  from  the  duration  of  the  use 
of  the  teletherapy  unit  source  to  3  years 
to  reduce  regulatory  burden.  The  term 
"teletherapy  physicist"  was  replaced 
with  the  term  "authorized  medical 
physicist."  No  other  changes  were  made 
to  the  current  recordkeeping 
requirements  for  this  section.  These 
records  are  needed  to  document  that 
calibrations  were  performed  in 
accordance  with  §  35.632. 

Section  35.2633.  Records  of  remote 
afterloader  full  calibrations,  would 
require  the  licensee  to  maintain  a  record 
of  the  remote  afterloader  full 
calibrations  required  by  §  35.633  for  3 
years.  This  is  a  new  recordkeeping 
section.  The  recordkeeping 
requirements  in  this  section  are  similar 
to  the  recordkeeping  requirements  for 
teletherapy  units  in  §  35.2632.  The 
record  must  include  the  date  of  the 
calibration;  the  manufacturer's  name, 
model  number,  and  serial  number  for 
the  remote  afterloader.  source,  and 
instruments  used  to  calibrate  the  unit; 
the  source  output;  an  assessment  of 
timer  accuracy  and  linearity,  source 
positioning  accuracy,  source  guide  tube 
and  connector  lengths,  source  retraction 
functionality;  and  the  signature  of  the 
authorized  medical  physicist  who 
performed  the  full  calibration.  These 
records  are  needed  to  document  that 
calibrations  were  performed  in 
accordance  with  §  35.633. 

Section  35.2635,  Records  of  gamma 
stereotactic  radiosurgery  unit  full 
calibrations,  would  require  the  licensee 
to  maintain  a  record  of  the  calibrations 
required  by  §  35.635  for  3  years.  This  is 
a  new  recordkeeping  section.  The 
recordkeeping  requirements  in  this 
section  are  similar  to  the  recordkeeping 
requirements  for  teletherapy  units  in 
§  35.2632.  The  record  must  include  the 
date  of  the  calibration;  the 
manufacturer's  name,  model  number, 
and  serial  number  for  the  gamma 
stereotactic  radiosurgery  unit,  source, 
and  instruments  used  to  calibrate  the 
unit;  the  unit  output;  an  assessment  of 
the  relative  helmet  factors,  isocenter 
coincidence,  timer  accuracy  and 
linearity,  on-off  error,  and  trunnion 
centricity;  and  the  signature  of  the 
authorized  medical  physicist  who 
performed  the  full  calibration.  These 
records  are  needed  to  document  that 
calibrations  were  performed  in 
accordance  with  §  35.635.  This  change 
reflects  corresponding  changes  made  in 
§35.642. 


Section  35.2642,  Recosds  of  periodic 
spot-checks  for  teletherapy  units,  would 
require  the  licensee  to  retain  a  record  of 
each  periodic  spot-check  for  teletherapy 
units  required  by  §  35.642  for  3  years. 
Minor  changes  have  been  made  in  the 
recordkeeping  requirements  from  the 
current  rule.  The  licensee  would  no 
longer  be  required  to  record  the 
operability  of  the  beam  condition 
iiidicator  light,  but  would  be  required  to 
record  the  operability  of  the  source 
exposure  indicator  light.  This  change 
reflects  corresponding  changes  made  in 
§  35.642.  The  record  must  include  the 
date  of  the  spot-check;  the 
manufacturer's  name,  model  number, 
and  serial  number  for  the  teletherapy 
unit  source,  and  instrument  used  to 
measure  the  output  of  the  teletherapy 
unit;  an  assessment  of  timer  linearity 
and  constancy;  the  calculated  on-off 
error,  a  determination  of  the 
coincidence  of  the  radiation  field  and 
the  field  indicated  by  the  light  beam 
localizing  device;  the  determined 
accuracy  of  each  distance  measuring 
and  localization  device;  the  difference 
between  the  anticipated  output  and  the 
measured  output;  notations  indicating 
the  operability  of  each  entrance  door 
electrical  interlock,  each  electrical  or 
mechanical  stop,  each  source  exposure 
indicator  light,  and  the  viewing  and 
intercom  system  and  doors;  name  of  the 
individual  who  performed  the  test  and 
the  signature  of  the  authorized  medical 
physicist  who  reviewed  the  periodic 
spot-check.  These  records  are  needed  to 
document  that  spot-checks  were 
performed  in  accordance  with  §  35.642. 
The  3-year  recordkeeping  retention 
period  is  consistent  with  the  current 
retention  period  for  periodic  spot- 
checks. 

Section  35.2643,  Records  of  periodic 
spot-checks  for  remote  afterloaders, 
would  require  the  Ucensee  to  retain  a 
record  of  each  spot-check  for  remote 
afterloaders  required  by  §§  35.643  and 
35.644  for  3  years.  This  is  a  new 
recordkeeping  section.  The  record  must 
include  the  date  of  the  spot-check;  the 
manufacturer's  name,  model  number, 
and  serial  number  for  both  the  remote 
afterloader,  source,  and  instrument  used 
to  measure  the  output  of  the  remote 
afterloader;  the  difference  between  the 
anticipated  output  and  the  measured 
output;  notations  indicating  the 
operability  of  each  entrance  door 
electrical  interlock,  source  retraction 
mechanism,  radiation  monitors,  source 
exposure  indicator  lights,  viewing  and 
intercom,  applicators  and  connectors, 
and  source  positioning  accuracy;  the 
name  of  the  individual  who  performed 
the  periodic  spot-check;  and  signature 


of  the  authorized  medical  physicist  who 
reviewed  the  periodic  spot-check.  These 
records  are  needed  to  document  that 
spot-checks  were  performed  in 
accordance  with  §§  35.643  and  35.644. 

Section  35.2645.  Records  of  periodic 
spot-checks  for  gamma  stereotactic 
radiosurgery  units,  would  require  the 
licensee  to  retain  a  record  of  each  spot- 
check  for  gamma  stereotactic 
radiosurgery  units  required  by  §  35.645 
for  3  years.  This  is  a  new  recordkeeping 
section.  The  record  must  include  the 
date  of  the  spot-check;  the 
manufacturer's  name,  model  number, 
and  serial  number  for  the  gamma 
stereotactic  radiosurgery  unit,  and  the 
instrument  used  to  measure  the  output 
of  the  unit;  the  measured  source  output 
and  source  output  against  computer 
calculations;  notations  indicating  the 
operability  of  radiation  monitors, 
helmet  microswitches,  emergency 
timing  circuits,  emergency  off  buttons, 
electrical  interlocks,  source  exposure 
indicator  lights,  viewing  and  intfercom 
systems,  timer  termination  systems, 
hydraulic  cutoff  mechanism,  and 
stereotactic  frames  and  localizing 
devices  (trunnions);  and  the  name  of  the 
individual  who  performed  the  periodic 
spot-check;  and  the  signature  of  the 
authorized  medical  physicist  who 
reviewed  the  periodic  spot-check.  This 
record  is  needed  to  show  that  spot- 
checks  were  performed  in  accordance 
with  §35.645. 

Section  35.2647,  Records  of 
additional  technical  requirements  for 
mobile  remote  afterloaders,  would 
require  the  licensee  to  retain  a  record  of 
each  check  for  mobile  remote 
afterloaders  required  by  §  35.647  for  3 
years.  This  is  a  new  recordkeeping 
section.  The  record  must  include  the 
date  of  the  check;  the  manufacturer's 
name,  model  number,  and  serial  number 
for  the  remote  afterloader;  notations 
accounting  for  all  sources  before 
departing  from  a  client's  facility; 
notations  indicating  the  operability  of 
each  entrance  door  electrical  interlock, 
radiation  monitors,  source  exposure 
indicator  lights,  viewing  and  intercom 
system,  applicators  and  connectors,  and 
source  positioning  accuracy;  and  the 
signature  of  the  individual  who 
performed  the  check.  This  record  is 
needed  to  show  that  required  spot- 
checks  were  performed  in  accordance 
with  §  35.647  and  that  the  unit  is 
operable.  The  3-year  recordkeeping 
retention  period  is  consistent  with  the 
current  retention  period  for  checks  on 
mobile  remote  afterloaders. 

Section  35.2652,  Records  of  surveys  of 
therapeutic  treatment  units,  would 
require  the  licensee  to  maintain  a  record 
of  radiation  surveys  made  in  accordance 
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with  §  35.652  for  the  duration  of  use  of 
the  unit.  This  recordkeeping  section  has 
been  changed  to  require  that  the  records 
of  radiation  surveys  of  the  treatment 
unit  must  be  maintained  for  the 
duration  of  use  of  the  unit,  rather  than 
for  the  duration  of  the  Ucense,  to  reduce 
regulatory  burden.  In  addition,  the 
licensee  is  no  longer  required  by  this 
section  to  maintain  a  plan  of  the  areas 
surrounding  the  treatment  room  that 
were  surveyed,  the  measured  dose  rate 
at  several  points  in  each  area  expressed 
in  millirem  per  hour,  and  the  calculated 
maximum  quantity  of  radiation  over  a 
period  of  1  week  for  each  restricted  and 
unrestricted  area.  This  change  reflects 
corresponding  changes  made  in 
§  35.652.  The  record  must  include  the 
date  of  the  measurements;  the 
manufacturer's  name,  model  number 
and  serial  number  of  the  treatment  unit, 
source,  and  instrument  used  to  measure 
radiation  levels;  and  each  dose  rate 
measured  around  the  source  while  the 
unit  is  in  the  off  position  and  the 
average  of  all  measurements  and  the 
signature  of  the  individual  who 
performed  the  surveys.  This  record  is 
needed  to  document  radiation  levels  in 
areas  surrounding  therapeutic  devices. 

Section  35.2655,  Records  of  5-year 
inspection  for  teletherapy  and  gamma '^ 
stereotactic  surgery  units,  would  require 
the  licensee  to  maintain  a  record  of  the 
5-year  inspection  for  teletherapy  and 
gamma  stereotactic  radiosurgery  units 
required  by  §  35.655  for  the  duration  of 
the  unit.  This  recordkeeping  sectio'n 
would  be  changed  to  require  that  the 
records  of  inspections  of  the  treatment 
units  must  be  maintained  for  the 
duration  of  use  of  the  unit,  rather  than 
for  the  duration  of  the  license,  to  reduce 
regulatory  burden.  A  minor  change  was 
made  to  delete  the  requirement  to 
maintain  a  record  of  the  components 
replaced  to  also  reduce  regulatory 
burden.  The  record  must  contain  the 
inspector's  name;  the  inspector's 
radioactive  materials  license  number; 
the  date  of  inspection;  the 
manufacturer's  name  and  model  number 
and  serial  number  for  both  the  treatment 
unit  and  source;  a  list  of  components 
inspected  and  serviced;  the  type  of 
service;  and  the  signature  of  the 
inspector.  This  record  is  needed  to 
document  the  type  of  service  that  was 
performed. 

Subpart  M,  Reports,  is  a  new  subpart 
in  Part  35.  This  subpart  would  contain 
all  the  reporting  requirements  necessary 
to  implement  the  proposed 
requirements  in  Part  35.  Grouping  of 
reporting  requirements  into  one  subpart 
was  done  to  facilitate  use  by  the 
licensee.  A  licensee  may  reference  this 
section  when  determining  whether 


something  must  be  reported,  rather  than 
having  to  review  the  entire  regulation  to 
find  out  if  there  is  a  particular  reporting 
requirement.  Many  of  the  reporting 
requirements  remain  unchanged.  The 
Commission  is  soliciting  public 
comments  on  whether  the  reporting 
requirements  should  be  included  in  the 
section  requiring  the  report. 

Section  35.3045,  Reports  of  medical 
events,  would  provide  criteria  for 
reporting  medical  events.  The  criteria 
are  based  on  the  current  requirements  in 
§  35.33.  Changes  would  be  made  to 
make  the  reporting  threshold  dose-based 
where  possible  to  add  a  dose  threshold 
of  0.5  Sv  (50  rem)  shallow  dose 
equivalent  to  the  skin;  and  to  address 
two  areas  that  have  caused  problems  in 
implementing  the  current  requirements 
in  §  35.33 — patient  intervention  and 
wrong  treatment  site.  With  respect  to 
patient  intervention,  the  licensee  is 
expected  to  act  reasonably,  in 
accordance  with  prevailing  standards  of 
care,  to  prevent  a  medical  event. 
Generally  speaking,  patient  intervention 
involves  actions  by  the  patient  such  as 
dislodging  or  removing  treatment 
devices  or  prematurely  terminating 
treatment.  In  cases  where  patient 
intervention  is  probable,  the  licensee 
should  take  reasonable  actions  (e.g.. 
extra  sutures,  taping,  or  more  frequent 
checks  by  the  nursing  staff)  to  avoid  a 
medical  event.  Factors  which  may  be 
considered  in  determining  whether  a 
licensee's  actions  are  reasonable  include 
whether  the  licensee  monitors  the 
patient  routinely  and  whether  the 
licensee  responds  properly  once  it 
becomes  aware  of  the  disruption  of 
treatment.  The  Commission  is  soliciting 
input  from  the  public  on  whether  the 
proposed  changes  adequately  address 
patient  intervention  and  wrong 
treatment  site. 

The  proposed  rule  would  require  that 
licensees  notify,  by  telephone,  the  NRC 
Operations  Center  no  later  than  the  next 
calendar  day  after  discover^'  of  the 
medical  event.  The  licensee  would  be 
required  to  submit  a  written  report  to 
the'appropriate  NRC  Regional  Office 
listed  in  10  CFR  30.6  within  15  days 
after  discovery  of  the  medical  event.  In 
addition,  the  licensee  would  be  required 
to  notify  the  referring  physician  and  the 
individual  affected  by  the  medical 
event,  or  the  responsible  relative  or 
guardian,  no  later  than  24  hours  after  its 
discovery,  unless  the  referring  physician 
personally  informs  the  licensee  either 
that  he  will  inform  the  individual  or 
that,  based  on  medical  judgment,  telling 
the  individual  would  be  harmful.  This 
reporting  requirement  is  needed  to 
ensure  that  NRC  is  aware  of  medical 
events.  Section  III  of  the  Supplementary' 


Information  of  this  document  contains  a 
detailed  discussion  of  the  Commission's 
views  on  the  notification  requirements. 

The  proposed  rule  would  require  that 
a  written  report  be  furnished  to  the 
individual  within  15  days  after 
discovery  of  the  medical  event.  This 
requirement  could  be  met  by  sending 
either  a  copy  of  the  report  that  was 
submitted  to  the  NRC  or  a  brief 
description  of  both  the  event  and  the 
consequences  as  they  may  affect  the 
individual.  The  proposed  rule  would 
delete  the  current  requirement  to 
include  a  statement  that  the  report 
submitted  to  the  NRC  can  be  obtained 
from  the  licensee.  This  deletion  does 
not  preclude  the  licensee  from 
providing  the  report  to  the  individual 
but  provides  the  licensee  fiexibilitv  in 
transmitting  pertinent  information  to 
the  individual. 

Section  35.3047,  Report  of  a  dose  to 
an  embryo/fetus  or  a  nursing  child, 
would  provide  reporting  criteria. 
Paragraph  (a)  would  require  that  a 
licensee  report  to  NRC  any 
administration  of  byproduct  material,  or 
radiation  from  byproduct  material,  to  a 
pregnant  woman  that  results  in  a  dose 
to  an  embryo/fetus  that  is  greater  than 
5  mSv  (500  mrem)  absorbed  dose  unless 
specifically  approved,  in  advance,  by 
the  authorized  user.  It  should  be 
emphasized  that  only  unintended 
exposures  would  be  reported  to  NRC. 
This  report  does  not  include  exposure  of 
individuals  in  excess  of  the  public  dose 
limits  in  Part  20.  Paragraph  (b)  would 
require  a  licensee  to  report  to  NRC  any 
administration  of  byproduct  material  to 
a  breast  feeding  woman  that  results  in 
a  dose  to  the  nursing  child  that  is 
greater  than  5  mSv  (500  mrem)  total 
effective  dose  equivalent.  Oral  reports 
must  be  made  to  the  NRC  Operations 
Center  within  5  days  of  discovery*  and 
followed  with  a  written  report  no  later 
than  15  days. 

Information  required  by  this  section  is 
needed  so  that  NRC  can  comply  with 
Section  208  of  the  Energy 
Reorganization  Act  of  1974  (Public  Law 
93-438).  as  amended,  to  submit  an 
annual  report  to  Congress  a  report  of 
unscheduled  incidents  or  events  which 
the  Commission  considers  significant 
from  the  standpoint  of  public  health  and 
safety,  e.g.,  abnormal  occurrences. 

NRC  identifies  an  abnormal 
occurrence  using  the  revised  abnormal 
occurrence  criteria  that  was  published 
in  the  Federal  Register  on  April  17, 
1997  (62  FR  18820).  Section  11  of  the 
policy  statement  defines  unintended 
radiation  exposure  as  "any  occupational 
exposure,  exposure  to  the  general  public 
or  exposure  as  a  result  of  a  medical 
misadministration  (as  defined  in  §  35.2) 
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involving  the  wrong  individual  that 
exceeds  the  reporting  values  established 
in  the  regulations."'  This  section  also 
states  that  "All  other  reported  medical 
misadministrations  will  be  considered 
for  reporting  as  an  Abnormal 
Occurrence  under  the  criteria  for 
medical  licensees.  In  addition, 
unintended  radiation  exposures  include 
any  exposure  to  a  nursing  child,  fetus, 
or  embryo  as  a  result  of  an  exposure 
(other  than  an  occupational  exposure  to 
an  undeclared  pregnant  woman)  to  a 
nursing  mother  or  pregnant  woman 
above  specified  values.  "  Appendix  A, 
Section  I.  A,  of  the  policy  statement, 
states  that  NRC  will  provide  information 
on  "any  unintended  radiation  exposure 
to  any  minor  (an  individual  less  than  18 
years  of  age)  resulting  in  an  annual  total 
effective  dose  equivalent  of  50  mSv  (5 
rem)  or  more,  or  to  an  embryo/fetus 
resulting  in  a  dose  equivalent  of  50  mSv 
(5  rem)  or  more.'" 

At  the  present  time,  NRC  has  no 
regulatory  requirements  that  would 
require  reporting  of  those  types  of 
events.  The  Commission  considered  two 
alternatives  that  could  be  pursued: 
revise  the  current  Abnormal  Occurrence 
Criteria  to  delete  the  requirement  to 
inform  Congress  of  this  type  of  event;  or 
develop  a  reporting  requirement  that 
would  provide  information  needed  by 
the  Commission  to  comply  with  Section 
208.  The  Commission  did  not  pursue 
the  first  option  because  the  Abnormal 
Occurrence  reporting  criteria  were 
recently  revised. 

Only  two  comments  were  received  on 
the  proposed  criteria  in  this  area.  One 
commenter  believed  that  the  threshold 
for  reporting  a  dose  to  any  minor  or 
embryo/fetus  should  be  reduced  to  less 
than  0.350  rem  instead  of  the  proposed 
5  rem.  The  second  commenter 
recommended  that  the  criteria  related  to 
a  nursing  infant,  fetus  or  embryo  as  a 
result  of  an  exposure  to  a  nursing 
mother  or  a  pregnant  woman  should  be 
deleted  from  the  criteria  until  the  issue 
can  be  resolved  through  consultation 
with  the  ACMUI  and  a  separate  public 
comment  period  on  that  issue. 

The  Commission  is  not  inclined  to 
revise  the  criteria  without  public 
comments  indicating  that  it  is  not 
appropriate  for  NRC  to  report  this  type 
of  event  to  Congress  and  that  the 
proposed  reporting  requirement  in 
§  35.3047  is  overly  burdensome  or 
unwarranted.  As  a  result,  the 
Commission  has  decided  to  pursue  the 
second  alternative.  However,  the 
Commission  does  solicit  specific 
comments  in  this  area  regarding 
whether  modification  of  the  Abnormal 
Occurrence  Policy  Statement  criteria  is 
needed. 


The  proposed  rule  would  require  that 
licensees  report  to  NRC  any  unintended 
exposures  to  an  embryo/fetus  or  nursing 
child  that  exceeds  the  dose  threshold,  as 
specified  in  the  proposed  §  35.3047.  The 
Commission  recognizes  that  the 
proposed  reporting  threshold  is  less 
than  the  Abnormal  Occurrence 
reporting  level.  This  was  done  to  make 
the  Part  35  reporting  threshold 
consistent  with  the  reporting  thresholds 
in  10  CFR  Part  20.  The  time  period  for 
reporting  is  similar  for  the  reporting 
requirements  in  10  CFR  parts  20  and  35. 
The  proposed  rule  would  also  require 
the  licensee  to  notify  the  referring 
physician  and  the  pregnant  individual 
or  mother  within  5  days  of  discovery  of 
an  event  that  would  require  reporting 
under  this  section,  unless  the  referring 
physician  personally  informs  the 
licensee  either  that  he  or  she  will  inform 
the  mother  or  that,  based  on  medical 
judgment,  telling  the  mother  would  be 
harmful.  (Note,  it  is  recognized  that  in 
some  cases,  the  woman  may  no  longer 
be  pregnant  or  nursing  when  the  event 
is  discovered.  In  this  situation,  it  is 
expected  that  the  individual  responsible 
for  the  infant's  or  child's  medical  care 
would  be  notified.)  In  cases  where  the 
pregnant  individual  or  mother  was  not 
notified,  the  notification  may  be  made 
instead  to  the  mother's  or  child's 
responsible  relative  or  guardian. 

The  terminology  of  the  notification 
provisions  of  §  35.3047  is  similar  to 
§  35.3045.  Due  to  uncertainties  on  the 
part  of  some  licensees  as  to  the  scope  of 
the  term  "responsible  relative  or 
guardian,"  the  Commission  is  soliciting 
specific  public  comment  on  whether 
there  is  a  better  term  than  "responsible 
relative  or  guardian"  to  apply  to  those 
situations  in  which  the  mother  is  not 
notified,  e.g.,  in  the  referring  physician's 
medical  judgement,  telling  the  mother 
would  be  harmful;  the  mother  is  a 
minor;  or  the  mother  is  not  competent 
to  make  decisions  regarding  medical 
care. 

The  Commission  is  also  concerned 
about  notification  in  situations  where 
the  pregnant  individual  has  purposely 
chosen  not  to  tell  others  of  her 
pregnancy  status  and  notification  to  a 
responsible  relative  or  guardian  would 
be  required  by  this  rule,  e.g.,  the 
individual  is  a  minor  and  does  not  want 
others  to  know  of  the  pregnancy.  As  a 
result  of  concerns  regarding  reporting 
and  notification  pursuant  to  this 
section,  the  NRC  is  soliciting  specific 
public  comment  on  the  impacts  of  this 
reporting  requirement  on  licensee 
procedures,  activities,  or  medical 
practices. 

The  Commission  recognizes  that  the 
standard  of  practice  for  authorized  users 


is  to  assess  the  pregnancy  or  nursing 
status  of  their  patients  (reference 
American  College  of  Radiology 
"Standard  for  the  Performance  of 
Therapy  with  Unsealed  Radionuclide 
Sources,"  1996,  and  "Society  of  Nuclear 
Medicine  General  Procedure  Guidelines 
for  Imaging  with  Radionuclides,"  1997). 
As  a  result,  NRC  does  not  believe  that 
it  is  appropriate  to  propose  a  rule  that 
would  require  a  licensee  to  assess  the 
pregnancy  or  nursing  status  of  patients. 
It  does,  however,  believe  that  it  is 
appropriate  to  propose  a  rule  that  would 
require  the  licensee  to  inform  NRC 
when  it  learns  of  an  unintended  dose  to 
an  embryo/fetus  or  a  nursing  child  that 
exceeds  the  thresholds  discussed  above. 
Reporting  under  §  35.3047  would  not 
necessarily  be  subject  to  enforcement 
action  if  the  licensee  had  complied  with 
§35.75.  Although  the  regulation 
requires  that  the  licensee  provide 
information  on  the  cause  of  the  incident 
and  corrective  actions  to  prevent 
recurrence,  NRC  acknowledges  that  in 
many,  and  if  not  all,  incidents,  the 
licensee  might  not  have  been  able  to 
prevent  the  incident  because  the 
individual  may  not  have  been  aware  of 
the  pregnancy  or  may  have  opted  not  to 
disclose  her  pregnancy  or  nursing 
status. 

Section  35.3067,  Reports  of  leaking 
sources,  would  require  the  licensee  to 
file  a  report  with  the  appropriate  NRC 
Office  listed  in  §  30.6  of  this  chapter, 
with  a  copy  to  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  within  5 
days  if  a  leakage  test  required  by  §  35.67 
reveals  the  presence  of  185  Bq  (0.005 
microcurie)  or  more  of  removable 
contamination.  This  reporting 
requirement  is  similar  to  the  current 
requirements  for  leaking  sources.  The 
report  must  contain  the  model  number 
and  serial  number  if  assigned,  of  the 
leaking  source;  Radionuclide  and  its 
estimated  activity;  the  measured  activity 
of  each  test  sample  expressed  in 
microcuries;  a  description  of  the  method 
used  to  measure  each  test  sample;  the 
date  of  the  test;  and  the  action  taken. 
Subpart  N,  Enforcement,  contains 
statements  regarding  enforcement.  This 
subpart  would  replace  the  statements  in 
the  current  Subpart  K,  Enforcement. 
Section  35.4001,  Violations,  would 
appear  as  a  new  section  and  replace  the 
current  §  35.990  which  would  be 
deleted  in  the  proposed  rule.  This 
section  reflects  the  new  numbering 
system  for  the  revised  Part  35. 

Section  35.4002,  Criminal  penalties, 
would  appear  as  a  new  section  and 
replace  the  current  §  35.991  which 
would  be  deleted  in  the  proposed  rule. 
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This  section  reflects  the  new  numbering 
system  for  the  revised  Part  35. 

Appendix  A  to  Part  35,  Examining 
Organization  or  Entity,  would  appear  as 
a  new  appendix.  This  appendix  would 
provide  the  requirements  for  an 
examining  organization  or  entity; 
examination  programs;  and  written 
examinations.  This  appendix  is  needed 
because  of  the  proposed  revision  to  the 
training  and  experience  criteria  for  an 
authorized  user,  medical  physicist, 
authorized  nuclear  pharmacist,  and 
radiation  safety  officer  that  would 
require  an  individual  to  pass  an 
examination  given  by  an  organization  or 
entity  approved  by  NRC  or  an 
Agreement  State.  All  criteria  in 
Appendix  A  are  considered  by  the 
Commission  as  necessary  to  assure  that 
an  individual's  competency  is 
adequately  assessed. 

NRC  is  proposing  that  an  independent 
examining  organization  be  an 
organization  that  would  make  its 
examination  process  available  to  the 
general  public  nationwide  and  not 
restrict  access  because  of  race,  color, 
religion,  sex,  age,  national  origin  or 
disability.  The  independent  examining 
organization  or  entity  would  need  to: 

(1)  Have  adequate  staff; 

(2)  Have  a  viable  system  of  financing 
its  operations; 

(3]  Have  a  policy  and  decision  making 
review  board; 

(4)  Be  governed  by  written 
organizational  by-laws  and  policies; 

(5)  Provide  NRC  or  an  Agreement 
State  with  a  description  of  its 
procedures  for  choosing  examination 
sites  and  for  providing  an  appropriate 
examination  environment; 

(6)  Submit  its  request  for  approval  to 
the  Director,  Office  of  Nuclear  Materials 
Safety  and  Safeguards. 

An  independent  examining 
organization  or  entity  would  also  need 
to  have: 

(1)  A  committee  to  review  and 
approve  the  examination  guidelines  and 
procedures,  and  to  advise  the 
organization's  staff  in  implementing  the 
examination  program; 

(2)  A  committee  to  review  complaints 
from  examined  individuals; 

(3)  Written  procedures  describing  all 
aspects  of  its  examination  program; 

(4)  An  agreement  to  exchange 
information  about  examined  individuals 
with  the  Commission  and  the 
Agreement  States; 

(5)  Procedures  to  ensure  that 
examinations  are  not  given  to 
individuals  who  have  also  been 
instructed  by  the  examining 
organization  in  the  same  subject  area; 

(6)  Procedures  to  ensure  that 
examined  individuals  are  provided  due 


process  with  respect  to  the 
administration  of  its  examination 
program; 

(7)  Procedures  for  proctoring 
examinations:  and 

(8)  Procedures  to  ensure  that  all 
examination  questions  are  protected 
from  disclosure. 

NRC  is  proposing  in  Section  II  of 
Appendix  A  that  all  examination 
programs  must  (1)  require  applicants  for 
examination  to  receive  training  in  the 
topics  set  forth  in  §§  35.50Cb)(l). 
35.5lCb)(l),  35.55(b)(3),  35.290(b)(1). 
35.292(b)(1),  35.390(b)(1),  35.490(t)(l) 
or  35.690(b)(1)  and  satisfactorily 
complete  a  written  examination 
covering  these  topics.  NRC  is  proposing 
in  Section  III  that: 

(1)  The  written  examination  must  be 
designed  to  test  an  individual's 
knowledge  and  understanding  of  the 
topics  listed  in  the  above  sections; 

(2)  The  written  examination  must 
have  test  items  drawoi  from  a  question 
bank  containing  psychometrically  valid 
questions  based  on  the  material  in  the 
above  listed  questions;  and 

(3)  A  sample  examination  must  be 
submitted  to  the  Commission  for  review 
initially  and  every  5  years. 

A  5-year  review  cycle  is  consistent 
with  the  review  of  residency  programs 
by  the  Accreditation  Council  for 
Graduate  Medical  Education. 

Summary  of  Specific  Issues  Identified 
for  Public  Comment 

The  Commission  is  soliciting  specific 
public  comment  on  various  issues 
associated  with  this  rulemaking  action. 
These  issues  are  discussed  in  detail  in 
the  noted  sections. 

1.  Training  and  Experience — Is  the 
proposed  requirement  for  examining 
organizations  to  ensure  that 
examinations  are  not  given  to 
individuals  who  have  also  been 
instructed  by  the  examining 
organization  in  the  same  subject  area  too 
prescriptive?  Is  the  requirement  for  an 
examination  to  verify  competency 
warranted,  in  light  of  current  industry 
practice?  What  is  the  projected  amount 
of  time  needed  for  specialty  boards  and 
examining  organizations  to  prepare  and 
submit  an  application  to  NRC  or 
Agreement  States? 

2.  Section  35.2 — Should  the  term 
"medium  dose-rate  remote  afterloader" 
be  defined  since  it  not  used  in  the  rule? 
(Requirements  for  medium  dose-rate 
remote  afterloaders  have  been  grouped 
with  high  dose-rate  remote  afterloaders 
in  this  rulemaking.) 

3.  Section  35.6 — Should  this  section 
be  revised  to  require  that  licensees 
develop,  implement,  and  maintain 
procedures  for  evaluating  when  a 


medical  procedure  would  be  considered 
to  be  a  research  procedure? 

4.  Section  35,24— Will  the  deletion  of 
the  requirement  for  a  Radiation  Safety 
Committee  and  proposed  new 
requirement  for  the  Radiation  Safety 
Officer  to  acknowledge,  in  writing, 
responsibility  for  implementing  the 
radiation  protection  program  impact  the 
licensee's  effectiveness  in  carrying  out 
its  radiation  protection  program?  In 
particular,  will  this  combination  of 
changes  actually  reduce  the 
effectiveness  of  radiation  protection 
programs  and  will  the  radiation  safety 
officer  be  provided  appropriate  tools 
and  channels  through  which  to  raise 
safety  concerns  to  the  highest  levels  of 
management.  If  a  requirement  for  a 
committee,  to  oversee  the  radiation 
safety  program,  was  included  in  the 
final  rule,  should  the  rule  language 
explicitly  require  that  the  radiation 
safety  officer  be  a  member  of  that 
committee? 

5.  Section  35.75 — Should  any  changes 
be  made  to  the  release  criteria  specified 
in  this  section? 

6.  Section  35.92 — Is  it  appropriate  to 
delete  the  requirement  to  hold 
byproduct  material  for  a  minimum  of 
ten  half-lives? 

7.  Section  35.315— Should  the 
requirement  for  a  private  room  with  a 
private  sanitary  facility  be  maintained 
in  the  final  rule? 

8.  Section  35.415— Should  the 
requirement  for  a  licensee  to  not  quarter 
a  patient  in  the  same  room  as  an 
individual  who  is  not  receiving 
radiation  therapy  be  maintained  in  the 
final  rule? 

9.  Section  35.432 — Should  the  final 
rule  contain  a  requirement  for  the 
licensee  to  perform  full  calibration 
measurements  on  brachytherapy  sources 
before  first  use?  Should  the  final  rule 
allow  licensees  to  rely  on  the  ~ 
brachytherapy  source  output  provided 
by  the  manufacturer  or  distributor  if  the 
dosimetry  equipment  used  by  the 
manufacturer  or  distributor  met  the 
calibration  requirements  in  §35.630? 
How  should  sources  be  calibrated  if 
there  is  no  standard  traceable  to  the 
National  Institute  of  Standards  and 
Technology?  What  is  the  estimated 
number  of  short-  and  long-lived 
brachytherapy  sources  that  will  need  to 
be  calibrated  by  the  licensee  on  an 
annual  basis  and  how  long  will  it  take 

to  perform  the  calibration?  Will 
licensees  need  to  procure  additional 
equipment  to  perform  the  calibrations? 

10.  Section  35.605— Should  the 
restrictions  in  paragraph  (a)  of  the 
proposed  rule  apply  to  low  dose-rate 
remote  afterloaders? 
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11.  Section  35.615— Should  the 
requirements  in  this  section  be  waived 
for  licensees  that  are  using  remote 
afterloaders  with  beta-emitting  sources? 

12.  Section  .35.644— Should  the 
restrictions  for  electrical  interlocks  and 
audiovisual  systems  apply  to  low  dose- 
rate  remote  afterloaders? 

13.  Section  35.981— What  is  the 
impact  of  deleting  this  section? 

14.  Subpart  L — Should  all 
recordkeeping  requirements  be  grouped 
into  one  subpart  or  should  they  be 
incorporated  into  the  section  requiring 
the  record? 

15.  Subpart  M — Should  all  reporting 
requirements  be  grouped  into  one 
subpart  or  should  they  be  incorporated 
into  the  section  requiring  the  report? 

16.  Section  35.3045 — Do  the  proposed 
rule  changes  adequately  address  patient 
intervention  and  wrong  treatment  site? 

17.  Section  35.3047— Should  the 
Abnormal  Occurrence  Policy  Statement 
criteria  for  reporting  of  exposures  to  an 
embryo/fetus  or  nursing  child  be 
modified?  Is  there  a  better  term  than 
"responsible  relative  or  guardian"  that 
could  be  applied  to  those  situations 
where  the  mother  is  not  notified,  e.g.,  in 
the  referring  physician's  medical 
judgment  telling  the  mother  would  be 
harmful;  the  mother  is  a  minor;  or  the 
mother  is  not  competent  to  make 
decisions  regarding  medical  care?  What 
is  the  impact  of  the  proposed  reporting 
requirement  on  licensee  procedures, 
activities,  or  medical  practices? 

V.  Coordination  With  The  Advisory 
Committee  on  the  Medical  Uses  of 
Isotopes 

The  Advisory  Committee  on  the 
Medical  Uses  of  Isotopes  (ACMUI)  is  an 
advisory  body  established  to  advise  the 
NRC  staff  on  matters  that  involve  the 
administration  of  radioactive  material 
and  radiation  from  radioactive  material. 
At  the  public  ACMUI  meetings  on 
September  25-26,  1997,  and  March  1- 
2.  1998,  held  in  Rockville,  MD.,  the  NRC 
staff  presented  alternatives  for  major 
cross-cutting  issues  related  to  revising 
Part  35,  recommendations  for  revising 
the  NRC's  Medical  Use  Policy 
Statement,  and  draft  proposed  rule  text. 

These  meetings  were  transcribed.  The 
ACMUI's  comments  at  the  September 
1997  meeting  are  summarized  in 
"Summary  of  Discussion:  Meeting  of  the 
Advisory  Committee  on  the  Medical 
Uses  of  Isotopes  (ACMUI)  Held  in 
Rockville,  Maryland  on  September  25- 
26,  1997"  (April  17,  1998).  The 
summary  document  is  available  for 
inspection  at  the  NRC  Public  Document 
Room.  2120  L  Street  NW.  (Lower  Level), 
Washington,  DC.  Single  copies  of  the 
summary  document  are  available  as 


indicated  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
document.  A  brief  summary  of  the 
ACMUI  positions  on  the  major 
crosscutting  issues  associated  with  this 
rulemaking  is  provided  in  Section  III  of 
the  Supplementary  Information  section 
of  this  document. 

Working  group  members  also  met 
with  separate  ACMUI  subcommittees  for 
diagnostic  and  therapeutic  medical  uses 
on  February  9-10,  1998  (Rockville,  MD.) 
and  February  12-13.  1998  (Freeport, 
IL.).  respectively.  The  subcommittee 
meetings  provided  the  Working  Group 
with  an  opportunity  to  discuss  in  depth 
the  specific  provisions  of  the  draft 
proposed  rule  with  ACMUI  members. 

VI.  Coordination  With  NRC  Agreement 
States 

NRC  staff  discussed  the  proposed 
revision  of  Part  35  with  representatives 
of  the  Agreement  States  at  a  workshop 
on  October  18,  1997.  The  workshop 
commentary  was  transcribed,  and  the 
participant's  comments  are  summarized 
in  "Summary  of  Discussion:  Facilitated 
Public  Workshop  on  NRC's  Medical 
Rulemaking  Initiative  Held  at  All 
Agreement  States  Meeting.  Los  Angeles, 
California,  October  18.  1997"  (April  17, 
1998).  The  summary  document  is 
available  for  inspection  at  the  NRC 
Public  Document  Room.  2120  L  Street 
NW.  (Lower  Level),  Washington.  DC. 
Single  copies  of  the  summary  document 
are  available  as  indicated  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  document.  A  brief  summary  of  the 
workshop  participants'  positions  on  the 
major  cross-cutting  issues  associated 
with  this  rulemaking  is  provided  in 
Section  III  of  the  SUPPLEMENTARY 
INFORMATION  section  of  this  document. 

Both  the  Working  Group  and  Steering 
Group  that  developed  the  draft 
proposed  rule  included  representatives 
of  Agreement  States.  The  Agreement 
State  representative  on  the  Working 
Group  is  also  a  member  of  the 
Conference  of  Radiation  Control 
Directors'  Suggested  State  Regulation 
Committee  on  Medical  Regulation, 
which  is  working  toward  parallel 
development  of  suggested  state  medical 
regulations.  State  participation  in  the 
process  has  provided  an  early 
opportunity  for  State  input  and  should 
enhance  development  of  corresponding 
rules  in  State  regulations.  In  addition,  it 
will  allow  the  State  staff  to  assess  the 
potential  impacts  of  NRC  draft  language 
on  the  regulation  of  non-Atomic  Energy 
Act  materials  used  in  medical  diagnosis, 
treatment,  or  research  in  the  States. 


VII.  Consistency  With  Medical  Policy 
Statement 

The  Commission  is  proposing  a 
revision  to  its  General  Policy  on  the 
Regulation  of  the  Medical  Uses  of 
Radioisotopes  that  was  issued  on 
February  9,  1979  (44  FR  8424).  as  part 
of  the  efforts  undertaken  to  revise  10 
CFR  Part  35.  The  proposed  revision  and 
detailed  discussion  on  the  need  for  the 
revision  is  being  published  for  comment 
in  the  Federal  Register  concurrently 
with  the  proposed  revision  to  Part  35. 
Because  of  the  nature  of  the  proposed 
revision  to  the  policy,  consistency  with 
each  policy  will  be  discussed 
separately. 

Consistency  With  the  Proposed  Revision 
to  the  Medical  Use  Policy  Statement 

The  proposed  revision  to  Part  35  is 
consistent  with  the  Commission's 
proposed  revision  to  the  Medical  Use 
Policy  Statement. 

The  first  statement  of  the  proposed 
policy  reads  "NRC  will  continue  to 
regulate  the  uses  of  radionuclides  in 
medicine  as  necessary  to  provide  for  the 
radiation  safety  of  workers  and  the 
general  public."  The  proposed  rule  is 
consistent  with  the  statement  because 
one  of  its  purposes  is  to  provide  for  the 
radiation  safety  of  workers  and 
individual  members  of  the  public, 
which  is  central  to  fulfillment  of  the 
Commission's  statutory  mandate  to 
"protect  health  and  minimize  danger  to 
fife." 

The  second  statement  of  the  proposed 
policy  reads  "NRC  will  not  intrude  into 
medical  judgments  affecting  patients, 
except  as  necessary  to  provide  for  the 
radiation  safety  of  workers  and  the 
general  public."  The  proposed  rule 
would  also  be  consistent  with  this 
statement  because  its  focus  is  on 
protecting  the  public  and  workers  from 
patients  who  have  been  administered 
byproduct  material  or  radiation  from 
byproduct  material  for  medical  use. 

The  third  statement  of  the  proposed 
policy  reads  "NRC  will,  when  justified 
by  the  risk  to  patients,  regulate  the 
radiation  safety  of  patients  primarily  to 
assure  the  use  of  radionuclides  is  in 
accordance  with  the  physician's 
directions."  The  proposed  rule  is 
consistent  with  this  statement  because  it 
includes  provisions,  where  warranted 
by  the  risk,  to  provide  high  confidence 
that  the  authorized  user's  directions  for 
the  administration  of  byproduct 
material  are  followed. 

The  fourth  statement  of  the  proposed 
policy  reads  "NRC.  in  developing  a 
specific  regulatory  approach,  will 
consider  industry  and  professional 
standards  that  define  acceptable 
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approaches  of  achieving  radiation 
safety."  The  proposed  rule  is  consistent 
with  this  statement  because  the 
rulemaking  process  included  examining 
relevant  Industry  and  professional 
standards  to  determine  if  specific  areas 
of  concern  were  included  in  the 
standards,  or  whether  regulator^' 
requirements  needed  to  be  included  in 
Part  35. 

Consistency  With  the  1979  Medical  Use 
Pohcy  Statement 

The  proposed  revision  to  Part  35  is 
generally  consistent  with  the 
Commission's  General  Policy  on  the 
Regulation  of  the  Medical  Uses  of 
Radioisotopes  issued  on  February  9, 
1979  (44  PR  8242). 

The  first  statement  of  the  policy  reads 
"The  NRC  will  continue  to  regulate  the 
medical  uses  of  radioisotopes  as 
necessary  to  provide  for  the  radiation 
safety  of  workers  and  the  general 
public."  The  proposed  rule  is  consistent 
with  this  statement  because  its  purpose 
is  to  provide  for  the  radiation  safety  of 
workers  and  individual  members  of  the 
public,  which  is  central  to  fulfillment  of 
the  Commission's  statutory  mandate  to 
"protect  health  and  minimize  danger  to 
life." 

The  second  statement  of  the  policy  is 
"The  NRC  will  regulate  the  radiation 
safety  of  patients  where  justified  by  the 
risk  to  patients  and  where  voluntary 
standards,  or  compliance  with  these 
standards,  are  inadequate."  The 
proposed  rule  is  generally  consistent 
with  this  statement.  The  proposed  rule 
includes  requirements  to  ensure  the 
radiation  safety  of  patients  in  areas 
where  justified  by  the  risk  to  patients. 
The  rulemaking  process  included 
examining  relevant  industry  and 
professional  standards  to  determine  if 
specific  areas  of  concern  were  included 
in  the  standards,  or  whether  additional 
regulator)'  requirements  needed  to  be 
developed  for  inclusion  in  Part  35.  The 
process  did  not  include  an  assessment 
of  licensee  compliance  with  these 
standards.  Where  appropriate,  the 
proposed  revision  includes  references  to 
published  protocols  approved  by 
nationally  recognized  bodies.  Where 
warranted  by  risk,  key  elements  of  the 
standards  were  included  as  performance 
objectives.  Prescriptive  compliance 
requirements  for  these  performance 
objectives  were  not  included  in  the  rule 
because  it  is  expected  that  licensees  will 
use  voluntary  standards  to  achieve  the 
objective.  This  approach  is  consistent 
with  a  performance-based,  risk- 
informed  rule. 

The  third  statement  of  the  policy 
reads,  "The  NRC  will  minimize 
intrusion  into  medical  judgments 


affecting  patients  and  into  other  areas 
traditionally  considered  to  be  a  part  of 
the  practice  of  medicine."  The  proposed 
rule  is  consistent  with  this  statement 
because  it  includes  no  requirements 
associated  with  the  diagnosis  and 
treatment  of  patients. 

VIII.  Implementation 

The  Commission  intends  to  have 
different  implementation  dates  for 
particular  requirements  of  this  proposed 
rule.  With  one  exception  (discussed 
below),  the  proposed  requirements 
would  be  effective  6  months  after 
publication  of  the  final  rule  in  the 
Federal  Register.  Because  the 
consolidated  guidance  document  for 
medical  use  licensees  is  being 
developed  in  parallel  with  the  revised 
regulatory  requirements  in  Part  35,  the 
Commission  believes  that  a  longer 
implementation  period  will  not  be 
necessary.  The  6-month  implementation 
period  would  allow  the  NRC  time  to 
train  licensing  and  inspecting  staff  so 
that  the  revised  Part  35  will  be 
uniformly  implemented;  and  provide 
licensees  the  time  to  understand  the 
specific  features  of  the  revised  Part  35. 
and  to  develop  and  implement  any 
changes  in  their  radiation  safety 
programs  or  procedures  that  are 
required  to  comply  with  the  revised 
requirements.  NRC  workshops  might  be 
offered  for  the  benefit  of  licensees. 
Regional  Offices,  States,  and  others  who 
are  affected  by  the  revision. 

The  Commission  proposes  that 
licensees  would  have  up  to  2  years  after 
the  effective  date  of  the  final  rule  to 
comply  with  the  proposed  training 
requirements  for  authorized  users, 
authorized  medical  physicists, 
authorized  nuclear  pharmacists,  and 
Radiation  Safety  Officers.  During  this  2- 
year  period,  licensees  will  have  the 
option  of  complying  with  either  the 
existing  training  requirements,  which 
will  be  retained  in  subpart  J,  or  the 
training  requirements  in  subparts  B  and 
D— H  of  the  proposed  rule. 

The  2-year  implementation  period 
will  allow  time  for  potential  examining 
organizations  and  entities  to  prepare  an 
application  in  accordance  with 
Appendix  A  of  the  proposed  rule;  and 
for  NRC  to  review  and  approve  the 
applications  submitted  in  accordance 
with  Appendix  A,  and  to  review  and 
approve  certification  of  the  specialty 
boards  in  §§  35.50(a).  35.51(a).  35.55(a), 
35.290(a),  35.292(a),  35.390(a), 
35.490(a).  35.590(a),  and  35.690(a).  The 
2-year  time  period  will  also  allow 
individuals  from  Agreement  States  time 
to  satisfy  the  proposed  training 
requirements  in  order  to  work  in  NRC 
jurisdiction.  After  the  2-year 


implementation  period,  the 
requirements  in  subpart  J  will  be 
deleted. 

Section  35.10  of  the  proposed  rule 
addresses  how  a  licensee  can  determine 
if  it  must  comply  with  the  requirements 
of  its  license  conditions  or  the 
requirements  of  the  revised  Part  35, 
when  it  becomes  effective. 

The  Commission  invites  comments 
and  suggestions  on  the  effective  date  of 
implementation,  including  specific 
information  on  time  and  economic 
considerations,  and  on  additional 
guidance  or  documents  that  would  be 
needed  or  useful  in  implementing  the 
proposed  revision. 

IX.  Issues  of  Compatibility  for 
Agreement  States 

10  CFR  Part  35— Medical  Use  of 
Byproduct  Material 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  approved  by 
the  Commission  on  June  30,  1997  (62  FR 
46517),  specific  requirements  within 
this  rule  should  be  adopted  by 
Agreement  States  for  purposes  of 
compatibility  or  because  of  their  health 
and  safety  significance.  Implementing 
procedures  for  the  Policy  Statement 
establish  specific  categories  which  have 
been  applied  to  categorize  the 
requirements  in  Part  35.  A  Category'  "A" 
designation  means  the  requirement  is  a 
basic  radiation  protection  standard  or 
deals  with  related  definitions,  signs, 
labels  or  terms  necessary  for  a  common 
understanding  of  radiation  protection 
principles.  Category  "A"  designated 
Agreement  State  requirements  should  be 
essentially  identical  to  those  of  the  NRC. 
A  Category  "B"  designation  means  the 
requirement  has  significant  direct 
transboundary  implications.  Category' 
"B"  designated  Agreement  State 
requirements  should  be  essentially 
identical  to  those  of  the  NRC.  A 
Category  "C"  designation  means  the 
essential  objectives  of  the  requirement 
should  be  adopted  by  the  State  to  avoid 
conflicts,  duplications  or  gaps.  The 
manner  in  which  the  essential 
objectives  are  addressed  in  the 
Agreement  State  requirement  need  not 
be  the  same  as  NRC  provided  the 
essential  objectives  are  met.  A  Category 
"D"  designation  means  the  requirement 
does  not  need  to  be  adopted  by  an 
Agreement  State  for  purposes  of 
compatibility.  The  Health  and  Safety 
(H&S)  Category  identifies  requirements 
which  are  not  required  for 
compatibility,  but  which  heve  particular 
health  and  safety  significance. 
Agreement  States  should  adopt  the 
essential  objectives  of  such 
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requirements  in  order  to  maintain  an 
adequate  program. 

The  following  discussion  identifies 
the  compatibility  designations  for  each 
section; 

Subpart  A.  "General  Information," 
§  35.2.  "Definitions."  is  assigned  to 
Compatibility  Category-  "D."  with  the 
exception  of  the  terms  "Agreement 
State",  "authorized  user,"  "medical 
use,"  "prescribed  dosage,"  "prescribed 
dose."  "sealed  source,"  "treatment  site" 
and  "written  directive."  The  terms 
"Agreement  State"  and  "sealed  source" 
are  assigned  to  Compatibility  Category 
"B"  because  they  have  significant  direct 
transboundarv'  implications.  The  terms 
"authorized  user,"  "medical  event." 
"medical  use."  "precursor  event," 
"prescribed  dosage,"  "prescribed  dose." 
"treatment  site"  and  "written  directive" 
have  been  assigned  to  Compatibility 
Category  "C."  Section  35.11.  "License 
required,"  is  assigned  to  Compatibility 
Category  "C." 

Subpart  B.  "General  Administrative 
Requirements."  is  assigned  to 
Compatibility  Category  "D,"  with  the 
exception  of  nine  sections.  Section 
35.24.  "Authority  and  resfjonsibilities 
for  the  radiation  protection  program': 
§35.27.  "Supervision";  §35.40,  "Written 
directives';  and  §  35.41(a),  "Procedures 
for  administrations  requiring  a  written 
directive"  are  all  assigned  to  the  Health 
and  Safety  Category.  Section  35.50, 
"Training  for  radiation  safety  officer'; 
§  35.51,  "Training  for  authorized 
medical  physicist';  §35.55  "Training  for 
an  authorized  nuclear  pharmacist"; 
§  35.57,  "Training  for  experienced 
Radiation  Safety  Officer,  teletherapy  or 
medical  physicist,  authorized  user,  and 
nuclear  pharmacist;"  and  §  35.59. 
"Recentness  of  training"  are  assigned  to 
Compatibility  Category  "C." 

Subpart  C.  "General  Technical 
Requirements.""  is  assigned  to 
Compatibility  Categor>'  "D.""  with  the 
exception  of  five  sections.  Section 
35.61.  "Calibration  and  check  of  survey 
instruments':  §  35.63(a),  "Determination 
of  dosages  of  unsealed  byproduct 
material  for  medical  use";  §  35.67. 
"Requirements  for  possession  of  sealed 
sources  and  brachytherapy  sources';  and 
§  35.70(a)  and  (b),  "Surveys  of  ambient 
radiation  exposure  rate"  are  assigned  to 
the  Health  and  Safety  Categorv-.  Section 
35.75,  "Release  of  individuals 
containing  radiopharmaceuticals  or 
implants,"  paragraph  (a),  is  assigned  to 
Compatibility  Category  "C." 

Suopart  D,  "Unsealed  Byproduct 
Material — Low  Dose':  and  Subpart  E. 
"Unsealed  Byproduct  Material — High 
Dose"  are  assigned  to  Compatibility 
Category  "D,"  except  for  §  35.100.  "Use 
of  unsealed  byproduct  material  for 


uptake,  dilution,  and  excretion  studies 
for  which  a  written  directive  is  not 
required';  §  35.200,  "Use  of  unsealed 
byproduct  material  for  imaging  and 
localization  studies  for  which  a  written 
directive  is  not  required';  §  35.204, 
"Permissible  molybdenum-99 
concentration';  and  §35.300,  "Use  of 
unsealed  byproduct  material  for  which 
a  written  directive  is  required,"  which 
are  assigned  to  the  Health  and  Safety 
Category.  Section  35.290,  "Training  for 
uptake,  dilution,  and  excretion  studies': 
and  §  35.292,  "Training  for  imaging  and 
localization  studies";  and  §35.390, 
"Training  for  use  of  unsealed  byproduct 
material  for  therapy  or  for  use  of 
unsealed  byproduct  material  that 
requires  a  written  directive,'"  are 
assigned  to  Compatibility  Category  "C." 

Subpart  F,  "Manual  Brachytherapy" 
is  assigned  to  Compatibility  Category 
"D,"  with  the  exception  of  five  sections. 
Section  35.400,  "Use  of  sources  for 
manual  brachytherapy';  §  35.404(a)  and 
(b),  "Radiation  surveys  of  patients  or 
human  research  subjects  treated  with 
implants';  §  35.406(a)  and  (b), 
"Brachytherapy  sources  inventory';  and 
§35.432(a-e),  "Full  calibration 
measurements  of  brachytherapy 
sources"  are  assigned  to  the  Health  and 
Safety  Category.  Section  35.490. 
"Training  for  use  of  manual 
brachytherapy  sources,"  is  assigned  to 
Compatibility  Category  "C." 

Subpart  G.  "Sealed  Sources  for 
Diagnosis."  is  assigned  to  Compatibility 
Category  "D."  with  the  exception  of 
Section  35.590.  "Training  for  use  of 
sealed  sources  for  diagnosis"  which  is 
assigned  to  Compatibility  Category  "C." 

Subpart  H,  "Therapeutic  Medical 
Devices."  is  assigned  to  Compatibility 
Category  "D,"  with  the  exception  of  16 
sections.  The  following  sections  are 
assigned  to  the  Health  and  Safety 
Category:  §§35.600;  35.604(a);  35.605; 
35.610(a)(1),  (a)(2),  and  (a)(4);  35.615(a), 
(b)(1),  (b)(2),  (d),  and  (e);  35.630;  35.632; 
35.633;  35.635;  35.642;  35.643;  35.644; 
35.645;  35.655;  and  35.657.  Section 
35.690,  "Training  for  use  of  therapeutic 
medical  devices"  is  assigned  to 
Compatibility  Category  "C." 

Subpart  J, 'Training  and  Experience 
Requirements,"  Subpart  K,  "Other 
Medical  Uses  of  Byproduct  Material  or 
Radiation  from  Byproduct  Material," 
and  Subpart  L.  "Records."  are  assigned 
to  Compatibility  Category  "D." 

Subpart  M,  "Reports,"  is  assigned  to 
Compatibility  Category  "C." 

Subpart  N,  "Enforcement,"  is 
assigned  to  Compatibility  Category  "D." 

Appendix  A,  "Examining 
Organization  or  Entity,"  is  assigned  to 
Compatibility  Category  "B." 


PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

Section  20.1301(a)(3)  is  assigned  to 
Compatibility  Category  "A." 

PART  32— SPECIFIC  DOMESTIC 
LICENSES  TO  MANUFACTURE  OR 
TRANSFER  CERTAIN  ITEMS 
CONTAINING  BYPRODUCT  MATERIAL 

Section  32.72  (b)(1)  and  (b)(2)(ii)  and 
§32.74  (a)  and  (a)(3)  are  assigned  to 
Compatibility  Category  "B." 

As  discussed  under  Section  VIII  of 
this  document,  the  Commission 
proposes  that  licensees  would  have  up 
to  2  years  after  the  effective  date  of  the 
final  rule  to  comply  with  the  proposed 
training  requirements  for  authorized 
users,  authorized  medical  physicists, 
authorized  nuclear  pharmacists,  and 
Radiation  Safety  Officers.  During  this  2- 
year  period,  licensees  would  have  the 
option  of  complying  with  either  the 
existing  training  requirements  in 
subpart  J,  or  the  proposed  training 
requirements  in  subparts  B  and  D 
through  H.  At  the  end  of  the  2  years, 
subpart  J  would  be  deleted  and 
licensees  would  have  to  comply  with 
the  proposed  training  and  experience 
criteria.  The  training  and  experience 
requirements  in  the  proposed  subpart  J 
are  assigned  to  Compatibility  Category 
"D,"  as  they  are  in  the  current  rule. 
Subparts  B  and  D  through  H  of  the 
proposed  rule  have  been  assigned  to 
Compatibility  Category  "C"  for 
Agreement  States.  Under  the  "Policy 
Statement  on  Adequacy  and 
Compatibility  of  Agreement  State 
Programs,"  approved  by  the 
Commission  on  June  30,  1997,  the 
Agreement  States  are  required  to  adopt 
NRG  program  elements  (or  promulgate 
regulations)  required  for  compatibility 
within  3  years  of  the  effective  date  of 
the  NRC  rulemaking.  Therefore,  the 
Commission  recognizes  that  if  an 
Agreement  State  does  not  revise  its 
regulations  until  2  years  after  the 
effective  date  of  the  NRC  rule,  it  may 
choose  not  to  include  subpart  J  training 
and  experience  requirements  in  the 
newly  promulgated  rules,  since  the 
subpart  J  requirements  are  assigned  to 
Compatibility  Category  "D"  (not 
required  for  compatibiHty).  In  this  case, 
the  Agreement  States  would  only  be 
expected  to  adopt  the  proposed  training 
and  experience  requirements  in 
subparts  B  and  D  through  H. 

X.  Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
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of  10  CFR  Part  51,  that  the  proposed 
amendments,  if  adopted,  would  be  a 
major  Federal  action  but  would  not 
significantly  affect  the  quality  of  the 
human  environment,  and  therefore  an 
environmental  impact  statement  is  not 
required.  The  proposed  amendments 
would  relax  certain  requirements  and 
eliminate  other  procedural  restrictions 
associated  with  the  medical  use  of 
byproduct  material.  The  Commission 
believes  these  proposed  amendments 
would  provide  greater  flexibility  in  the 
medical  use  of  byproduct  material  while 
continuing  to  adequately  protect  public 
health  and  safety.  The  proposed 
amendments  to  Part  35,  if  adopted, 
would  not  cause  any  significant  increase 
in  radiation  exposure  to  the  public  or 
radiation  release  to  the  environment 
beyond  the  exposures  or  releases 
currently  resulting  from  the  medical  use 
of  byproduct  material.  The  proposed 
amendment  to  10  CFR  20.1301  is 
expected  to  result  in  an  increase  in 
radiation  exposure  to  the  public. 
However,  this  alternative  is  consistent 
with  generally  accepted  radiation 
protection  principles,  such  as  those 
expressed  by  the  International 
Commission  on  Radiation  Protection 
(ICRP),  the  National  Council  on 
Radiation  Protection  and  Measurements 
(NCRP),  and  the  International  Atomic 
Energy  Agency  (IAEA). 

The  draft  environmental  assessment 
on  which  this  determination  is  based  is 
available  for  inspection  at  the  NRC 
Pubhc  Document  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 
Single  copies  of  the  environmental 
assessment  are  available  as  indicated  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  document. 

XI.  Paperwork  Reduction  Act 
Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 
This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  paperwork 
requirements. 

Because  the  rule  will  reduce  existing 
information  collection  requirements,  the 
public  burden  for  this  information 
collection  is  expected  to  be  decreased 
by  approximately  74  hours  per  licensee. 
This  reduction  includes  the  time 
required  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  information  collection.  The  U.S. 
Nuclear  Regulatory  Commission  is 
seeking  public  comment  on  the 
potential  impact  of  the  information 


collection  in  the  proposed  rule  and  on 
the  following  issues: 

1.  Is  the  proposed  information 
collection  necessary  for  the  proper 
performance  of  the  functions  of  the 
NRC,  including  whether  the  information 
will  have  practical  utility? 

2.  Is  the  estimate  of  burden  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques? 

Send  comments  on  any  aspect  of  this 
proposed  information  collection, 
including  suggestions  for  further 
reducing  the  burden,  to  thp  Records 
Management  Branch  (T-6  F33),  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-OGOl,  or  by 
Internet  electronic  mail  at 
BJSl@nrc.gov;  and  to  the  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  NEOB-10202,  (3150-0010  and 
3150-0120),  Office  of  Management  and 
Budget,  Washington,  DC,  20503. 

Comments  to  OMB  on  the  information 
collections  or  on  the  above  issues 
should  be  submitted  by  September  14, 
1998.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  to  comments  received 
after  this  date. 

Public  Protection  Notification 

If  an  information  collection  does  not 
display  a  currently  valid  OMB  control 
number,  the  NRC  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  the  information  collection. 

XII.  Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  for  the  proposed 
rule  The  analysis  examines  the  costs 
and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
at  the  NRC  Public  Document  Room, 
2120  L  Street  NW.  (Lower  Level), 
Washington,  DC.  Single  copies  of  the 
regulatory  analysis  are  available  as 
indicated  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
document. 

The  Commission  requests  public 
comment  on  the  draft  regulatory 
analysis.  Comments  on  the  draft 
regulatory  analysis  may  be  submitted  to 
the  NRC  as  indicated  under  the 
ADDRESSES  section  of  this  document. 

XIII.  Regulatory  Flexibility  Analysis 

The  NRC  has  prepared  an  initial 
regulatory  flexibility  analysis  of  the 
impact  of  this  proposed  rule  on  small 


entities.  The  preliminan,'  regulatory 
fiexibility  analysis  indicates  that  the 
proposed  rule  will  have  an  economic 
impact  of  approximately  $8,000 
annually  on  medical  licensees,  of  which 
36  percent  are  small  entities.  However, 
the  NRC  notes  that  this  would  be  a 
substantial  reduction  in  the  cost  to  the 
average  licensee  under  the  current 
regulations.  The  NRC  estimates  that  the 
proposed  requirements  would  reduce 
the  annual  cost  to  an  average  medical 
licensee  by  approximately  $1500.  The 
NRC  believes  that  the  proposed 
alternative  is  the  least  costly  alternative 
that  provides  adequate  protection  from 
radiation  exposure  for  patients  and 
workers.  The  regulatory  fiexibility 
analysis  appears  as  Appendix  A  to  this 
document. 

Because  of  the  widely  differing 
conditions  under  which  small  medical 
licensees  operate,  the  NRC  is  seeking 
comments  on  the  impact  of  the  rule  and 
any  suggested  modifications  that  may 
affect  its  economic  impact.  Any  small 
medical  licensee  that  would  be  subject 
to  this  regulation  that  determines, 
because  of  its  size,  that  it  is  likely  to 
bear  a  disproportionate  adverse 
economic  impact,  should  notify'  the 
Commission  of  this  in  a  comment  that 
indicates — 

(a)  The  licensee's  size  and  how  this 
proposed  regulation  would  result  in  a 
significant  economic  burden  upon  the 
licensee  as  compared  to  the  economic 
burden  on  a  larger  licensee; 

(b)  How  the  proposed  regulations 
could  be  modified  to  take  into  account 
the  licensees  differing  needs  or 
capabilities; 

(c)  The  benefits  that  would  accrue,  or 
the  detriments  that  would  be  avoided,  if 
the  proposed  regulations  were  modified 
as  suggested  under  paragraph  (b)  above; 

(d)  How  the  proposed  regulation,  as 
modified,  would  more  closely  equalize 
its  impact  as  opposed  to  providing 
special  advantages  to  any  individual 
licensee  or  groups  of  licenses;  and 

(e)  How  the  proposed  regulations,  as 
modified,  would  still  adequately  protect 
the  public  health  and  safety. 

The  comments  should  be  sent  to  the 
NRC  as  indicated  under  the  ADDRESSES 
section  of  this  document. 

XrV.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  does  not  apply  to  this 
proposed  rule  and,  therefore,  that  a 
backfit  analysis  is  not  required  for  this 
proposed  rule  because  these 
amendments  would  not  involve  any 
provision  that  would  impose  backfits  as 
defined  in  10  CFR  Chapter  I. 
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List  of  Subjects 

10  CFR  Part  20 

Byproduct  material,  Criminal 
penalties.  Licensed  material.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements,  Special 
nuclear  material.  Source  material.  Waste 
treatment  and  disposal. 

10  CFR  Part  32 

Byproduct  material,  Criminal 
penalties.  Labeling,  Nuclear  materials. 
Radiation  Protection.  Reporting  and 
recordkeeping  requirements. 

10  CFR  Part  35 

Byproduct  material.  Criminal 
penalties.  Drugs.  Health  facilities. 
Health  professions.  Medical  devices. 
Nuclear  materials.  Occupational  safety 
and  health.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  553.  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  parts  20.  32  and 
35. 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Sees.  53.  63.  65,  81.  103,  104, 
161.  182.  186.  68  Stat.  930,  933.  935,  936. 
937,  948,  953.  955,  as  amended,  sec.  1701, 
106  Stat.  2951.  2952,  2953  (42  U.S.C.  2073. 
2093,  2095,  2111,  2133,  2134.  2201.  2232. 
2236,  2297f),  sees.  201,  as  amended,  202, 
206.  88  Stat.  1242.  as  amended.  1244,  1246 
(42  U.S.C.  5841.  5842,  5846). 

2.  In  §20.1301,  paragraph  (a)(3)  is 
added  to  read  as  follows: 

§  20.1301     Dose  limits  for  Individual 
members  of  the  public. 


(3)  Notwithstanding  paragraph  (a)(1) 
of  this  section,  a  licensee  may  permit 
visitors  to  individuals  who  are  not 
released  in  accordance  with  §  35.75  to 
receive  a  radiation  dose  greater  than  (1 
mSv)  0.1  rem.  but  not  to  exceed  (5  mSv) 
0.5  rem.  if  the  authorized  user,  as 
defined  in  10  CFR  part  35.  determines 
that  it  is  appropriate. 


PART  32— SPECIFIC  DOMESTIC 
LICENSES  TO  MANUFACTURE  OR 
TRANSFER  CERTAIN  ITEMS 
CONTAINING  BYPRODUCT  MATERIAL 

3.  The  authority  citation  for  Part  32 
continues  to  read  as  follows: 

Authority:  Sees.  81,  82.  161.  182.  183.  68 
Stat.  935,  948.  953.  954.  as  amended  (42 
U  S.C.  2111.  2201.  2232.  2233);  sec.  201,  88 
Stat.  1242.  as  amended  (42  U.S.C.  5841). 

§32.72    [Amended] 

4.  In  §  32.72.  in  paragraph  (b)(1),  the 
reference  to  "10  CFR  35.25"  is  revised 
to  read  "10  CFR  35.27"  and  in 
paragraph  (b)(2)(ii),  the  reference  to  "10 
CFR  35.980(b)  and  35.972"  is  revised  to 
read  "10  CFR  35.55(b)  and  35.59  or  10 
CFR  35.980(b)  and  35.972." 

§  32.74    [Amended] 

5.  In  §  32.74,  in  paragraph  (a),  the 
reference  to  "§§  35.400  and  35.500"  is 
revised  to  read  "§§35.400,  35.500,  and 
35.600"  and  in  paragraph  {a)(3),  the 
reference  to  "§§35.57,  35.400.  or 
35.500"  is  revised  to  read  "§§  35.400, 
35.500,  and  35.600." 

6.  10  CFR  Part  35  is  revised  to  read 
as  follows: 

PART  35— MEDICAL  USE  OF 
BYPRODUCT  MATERIAL 

Subpart  A — General  Information 

Sec. 

35.1  Purpose  and  scope. 

35.2  Definitions. 

35.5  Maintenance  of  records. 

35.6  Provisions  for  research  involving 
human  subjects. 

35.7  FDA.  other  Federal,  and  State 
requirements. 

35.8  Information  collection  requirements: 
OMB  approval. 

35.10  Implementation. 

35.11  License  required. 

35.12  Application  for  license,  amendment, 
or  renewal. 

35.13  License  amendments. 

35.14  Notifications. 

35.15  Exemptions  regarding  Type  A 
specific  licenses  of  broad  scope. 

35.18  License  issuance. 

35.19  Specific  exemptions. 

Subpart  B— General  Administrative 
Requlrenwnts 

35.24     Authority  and  responsibilities  for  the 
radiation  protection  program. 

35.26  Radiation  protection  program 
changes. 

35.27  Supervision. 

35.40  Written  directives. 

35.41  Procedures  for  administrations 
requiring  a  written  directive. 

35.49  Suppliers  for  sealed  sources  or 
devices  for  medical  use. 

35.50  Training  for  Radiation  Safety  Officer. 

35.51  Training  for  an  authorized  medical 
physicist. 

35.55    Training  for  an  authorized  nuclear 
pharmacist. 


35.57    Training  for  experienced  Radiation 
Safety  Officer,  teletherapy  or  medical 
physicist,  authorized  user,  and  nuclear 
pharmacist. 

35.59  Recentness  of  training. 

Subpart  C — General  Technical 
Requirements 

35.60  Possession,  use.  calibration,  and 
check  of  instruments  to  measure  the 
activity  of  photon-emitting 
radionuclides. 

35.61  Calibration  and  check  of  survey 
instruments. 

35.62  Possession,  use,  calibration,  and 
check  of  instruments  to  measure  dosages 
of  alpha-  or  beta-emitting  radionuclides. 

35.63  Determination  of  dosages  of  unsealed 
byproduct  material  for  medical  use. 

35.65    Authorization  for  calibration  and 

reference  sources. 
35.67    Requirements  for  pwjssession  of  sealed 

sources  and  brachytherapy  sources. 

35.69  Labeling  and  shielding  of  vials  and 
syringes. 

35.70  Surveys  for  ambient  radiation 
exposure  rate. 

35.75    Release  of  individuals  containing 

radiopharmaceuticals  or  implants. 
35.80    Provision  of  mobile  service. 
35.92    Decay-in-storage. 

Subpart  D— Unsealed  Byproduct  Material — 
Low  Dose 

35.100    Use  of  unsealed  byproduct  material 
for  uptake,  dilution,  and  excretion 
studies  for  which  a  written  directive  is 
not  required. 

35.200    Use  of  unsealed  byproduct  material 
for  imaging  and  localization  studies  for 
which  a  written  directive  is  not  required. 

35.204    Permissible  molybdenum-99 
concentration. 

35.290    Training  for  uptake,  dilution,  and 
excretion  studies. 

35.292     Training  for  imaging  and 
localization  studies. 

Subpart  E— Unsealed  Byproduct  IMaterial— 
High  Dose 

35.300    Use  of  unsealed  byproduct  material 
for  which  a  written  directive  is  required. 

35.310    Safety  instruction. 

35.315     Safety  precautions. 

35.390    Training  for  use  of  unsealed 

byproduct  material  for  therapy  or  for  use 
of  unsealed  byproduct  material  that 
requires  a  written  directive. 

Subpart  F — Manual  Brachytherapy 

35.400    Use  of  sources  for  manual 

brachytherapy. 
35.404    Radiation  surveys  of  patients  or 

human  research  subjects  treated  with 

implants. 
35.406    Brachytherapy  sources  inventory. 
35.410     Safety  instruction. 
35.415    Safety  precautions. 
35.432     Full  calibration  measurements  of 

brachytherapy  sources. 
35.490    Training  for  use  of  manual 

brachytherapy  sources. 

Subpart  G— Sealed  Sources  for  Diagnosis 

35.500    Use  of  sealed  sources  for  diagnosis. 
35.590    Training  for  use  of  sealed  sources  for 
diagnosis. 
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Subpart  H — Therapeutic  Medical  Devices 

35.600    Use  of  a  sealed  source  in  a  device  for 
therapeutic  medical  uses. 

35.604  Radiation  surveys  of  patients  and 
human  research  subjects  treated  with 
remote  afterloaders, 

35.605  Installation,  maintenance,  and 
repair. 

35.610    Safety  procedures  and  instructions 
for  remote  afterloaders,  teletherapy  units, 
and  gamma  stereotactic  radiosurgery 
units. 

35.615     Safety  precautions  for  remote 
afterloaders,  teletherapy  units,  and 
gamma  stereotactic  radiosurgery  units. 

35.630    Dosimetry  equipment. 

35.632  Full  calibration  measurements  on 
teletherapy  units. 

35.633  Full  calibration  measurements  on 
remote  afterloaders. 

35.635     Full  calibration  measurements  on 
ganmia  stereotactic  radiosurgery  units. 

35.642  Periodic  spot-checks  for  teletherapy 
units. 

35.643  Periodic  spot-checks  for  high  dose- 
rate  and  pulsed  dose-rate  remote 
afterloaders. 

35.644  Periodic  spot-checks  for  low  dose- 
rate  remote  afterloaders. 

35.645  Periodic  spot-checks  for  gamma 
stereotactic  radiosurgery  units. 

35.647    Additional  technical  requirements 

for  mobile  remote  afterloaders. 
35.652     Radiation  surveys. 
35.655     Five-year  inspection  for  teletherapy 

and  gamma  stereotactic  radiosurgery 

units. 
35.657    Therapy-related  computer  systems. 
35.690    Training  for  use  of  therapeutic 

medical  devices. 

Subpart  I — Reserved 

Subpart  J — Training  and  Experience 
Requirements 

35.900    Radiation  Safety  Officer. 

35.910    Training  for  uptake,  dilution,  and 

excretion  studies. 
35.920    Training  for  imaging  and 

locali2:ation  studies. 
35.930    Training  for  therapeutic  use  of 

unsealed  byproduct  material. 
35.932     Training  for  treatment  of 

hyperthyroidism. 
35.934    Training  for  treatment  of  thyroid 

carcinoma. 

35.940  Training  for  use  of  brachytherapy 
sources. 

35.941  Training  for  ophthalmic  use  of 
strontium-90. 

35.950    Training  for  use  of  sealed  sources  for 
diagnosis. 

35.960  Training  for  use  of  therapeutic 
medical  devices. 

35.961  Training  for  an  authorized  medical 
physicist. 

35.980  Training  for  an  authorized  nuclear 
pharmacist. 

35.981  Training  for  experienced  nuclear 
pharmacists. 


Subpart  K— Other  Medical  Uses  of 
Byproduct  Material  or  Radiation  from 
Byproduct  Material 

35.1000    Other  medical  uses  of  byproduct 
material  or  radiation  from  byproduct 
material. 

Subpart  L — Records 

35.2024     Records  of  authority  and 

responsibilities  for  radiation  protection 
programs. 

35.2026     Records  of  radiation  program  safety 
changes. 

35.2040     Records  of  written  directives. 

35.2045     Records  of  medical  events. 

35.2060  Records  of  instrument  calibrations. 

35.2061  Records  of  radiation  survey 
instrument  calibrations. 

35.2063    Records  of  dosages  of  unsealed 

byproduct  material  for  medical  use. 
35.2067     Records  for  possession  of  sealed 

sources  and  brachytherapy  sources. 
35.2070    Records  of  surveys  for  ambient 

radiation  exposure  rate. 
35.2075     Records  of  the  release  of 

individuals  containing 

radiopharmaceuticals  or  implants. 
35.2080    Records  of  administrative  and 

technical  requirements  that  apply  to  the 

provision  of  mobile  services. 
35.2092     Records  of  waste  disposal. 
35.2204     Records  of  molybdenum-99 

concentration. 
35.2310     Records  of  instruction  and  training. 
35.2404     Records  of  radiation  surveys  of 

patients  and  human  research  subjects. 
35.2406     Records  of  brachytherapy  source 

inventory. 
35.2432     Records  of  full  calibrations  on 

brachytherapy  sources. 
35.2605     Records  of  installation, 

maintenance,  and  repair. 
35.2630     Records  of  dosimetry  equipment. 

35.2632  Records  of  teletherapy  full 
calibrations. 

35.2633  Records  of  remote  afterloader  full 
calibrations. 

35.2635     Records  of  gamma  stereotactic 
radiosurgery  unit  full  calibrations. 

35.2642  Records  of  periodic  sp>ot-checks  for 
teletherapy  units. 

35.2643  Records  of  periodic  spot-checks  for 
remote  afterloaders. 

35.2645     Records  of  periodic  spot-checks  for 

gamma  stereotactic  radiosurgery  units. 
35.2647     Records  of  additional  technical 

requirements  for  mobile  remote 

afterloaders. 
35.2652     Records  of  surveys  of  therapeutic 

treatment  units. 
35.2655     Records  of  5-year  inspection  for 

teletherapy  and  gamma  stereotactic 

radiosurgery  units. 

Subpart  M — Reports 

35.3045     Reports  of  medical  events. 
35.3047    Report  of  a  dose  to  an  embryo/fetus 

or  a  nursing  child. 
35.3067     Reports  of  leaking  sources. 

Subpart  N — Enforcement 

35.4001  Violations. 

35.4002  Criminal  penalties. 
Appendix  A  to  10  CFR  Part  35 — Examining 

Organization  or  Entity 


Authority:  .Sees.  81,  161,  182,  183.  68  Stat. 
935.  948.  953.  954.  as  amended  (42  f  S.C. 
2111.  2201.  2232.  2233);  sec   201,  88  Stat. 
1242.  as  amended  (42  U.S.C.  5841). 

Subpart  A — General  Information 

§  35.1     Purpose  and  scope. 

This  part  prescribes  requirements  and 
provisions  for  the  medical  use  of 
byproduct  material  and  for  issuance  of 
specific  licenses  authorizing  the 
medical  use  of  this  material.  These 
requirements  and  provisions  provide  for 
the  radiation  safety  of  workers,  the 
general  public,  patients,  and  human 
research  subjects.  The  requirements  and 
provisions  of  this  part  are  in  addition  to, 
and  not  in  substitution  for,  others  in  this 
chapter.  The  requirements  and 
provisions  of  parts  19,  20.  21,  30,  71, 
170,  and  171  of  this  chapter  apply  to 
applicants  and  licensees  subject  to  this 
part  unless  specifically  exempted, 

§  35.2    Definitions. 

Address  of  use  means  the  building  or 
buildings  that  are  identified  on  the 
license  and  where  byproduct  material 
may  be  received,  used,  or  stored. 

Agreement  State  means  any  State 
with  which  the  Commission  or  the 
Atomic  Energy  Commission  has  entered 
into  an  effective  agreement  under 
subsection  274b  of  the  Atomic  Energy 
Act  of  1954,  as  amended. 

Area  of  use  means  a  portion  of  an 
address  of  use  that  has  been  set  aside  for 
the  purpose  of  receiving,  using,  or 
storing  byproduct  material. 

Authorized  medical  physicist  means  a 
physicist  who — 

fl)  Meets  the  requirements  in 
§§  35.51(a)  and  35.59  or  §§  35.961  and 
35.59;  or 

(2)  Is  identified  as  a  medical  physicist 
on  a  Commission  or  Agreement  State 
license;  or 

(3)  Is  identified  as  a  medical  physicist 
on  a  permit  issued  by  a  Commission  or 
Agreement  State  specific  licensee  of 
broad  scope  that  is  authorized  to  permit 
the  use  of  byproduct  material. 

Authorized  nuclear  pharmacist  means 
a  pharmacist  who — 

(1)  Meets  the  requirements  in 

§§  35.55(a)  and  35.59  or  §§  35.980(a) 
and  35.59;  or 

(2)  Is  identified  as  an  authorized 
nuclear  pharmacist  on  a  Commission  or 
Agreement  State  license  that  authorizes 
the  use  of  byproduct  material  in  the 
practice  of  nuclear  pharmacy;  or 

(3)  Is  identified  as  an  authorized 
nuclear  pharmacist  on  a  permit  issued 
by  a  Commission  or  Agreement  State 
specific  licensee  of  broad  scope  that  is 
authorized  to  permit  the  use  of 
byproduct  material  in  the  practice  of 
nuclear  pharmacy;  or 
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(4)  Is  approved  as  an  authorized 
nuclear  pharmacist  by  a  nuclear 
pharmacy  authorized  by  the 
Commission  to  approve  authorized 
nuclear  pharmacists. 

Authorized  user  means  a  physician, 
dentist,  or  podiatrist  who — 

(1)  Meets  the  requirements  in 
§§  35.290(a).  35.292(a).  35.390(a), 
35.490(a).  35.590(a).  or  35.690(a)  and 
§  35.59.  or  §§  35.910.  35.920.  35.930. 
35.932,  35.934,  35.940,  35.941,  35.950, 
35.960  and  §35.59;  or 

(2)  Is  identified  as  an  authorized  user 
on  a  Commission  or  Agreement  State 
license  that  authorizes  the  medical  use 
of  byproduct  material:  or 

(3)  Is  identified  as  an  authorized  user 
on  a  permit  issued  by  a  Commission  or 
Agreement  State  specific  licensee  of 
broad  scope  that  is  authorized  to  permit 
the  medical  use  of  byproduct  material. 

Brachytherapy  source  means  a 
radioactive  sealed  source  or  a 
manufacturer-assembled  source  train  or 
a  combination  of  these  sources  that  is 
designed  to  deliver  a  therapeutic  dose 
within  a  distance  of  a  few  centimeters. 

Dedicated  check  source  means  a 
radioactive  source  that  is  used  to  assure 
the  constant  operation  of  a  radiation 
detection  or  measurement  device  over 
several  months  or  years. 

Dentist  means  an  individual  licensed 
by  a  State  or  Territory  of  the  United 
States,  the  District  of  Columbia,  or  the 
Commonwealth  of  Puerto  Rico  to 
practice  dentistry. 

Diagnostic  clinical  procedures 
manual  means  a  collection  of  written 
procedures  that  describes  each  method 
(and  other  instructions  and  precautions) 
by  which  the  licensee  performs 
diagnostic  clinical  procedures;  where 
each  diagnostic  clinical  procedure  has 
been  approved  by  the  authorized  user 
and  includes  the  radiopharmaceutical, 
dosage,  and  route  of  administration. 

High  dose-rate  remote  afterloader.  as 
used  in  this  part,  means  a  device  that 
remotely  delivers  a  dose  rate  in  excess 
of  2  gray  (200  rads)  per  hour  at  the  point 
or  surface  where  the  dose  is  prescribed. 

Low  dose-rate  remote  afterloader  as 
used  in  this  part,  means  a  device  that 
remotely  delivers  a  dose  rate  of  less  than 
2  gray  (200  rads)  per  hour  at  the  point 
or  surface  where  the  dose  is  prescribed. 

Management  means  the  chief 
executive  officer  or  that  person's 
delegate  or  delegates. 

Medical  event  means  an  event  that 
meets  the  criteria  in  §  35.3045(a). 

Medical  institution  means  an 
organization  in  which  several  medical 
disciplines  are  practiced. 

Medical  use  means  the  intentional 
internal  or  external  administration  of 
byproduct  material  or  the  radiation  from 


byproduct  material  to  patients  or  human 
research  subjects  under  the  supervision 
of  an  authorized  user. 

Mobile  sen'ice  means  the 
transportation  and  medical  use  of 
byproduct  material  by  the  same  licensee 
at  temporary  jobsites. 

Output  means  the  exposure  rate,  dose 
rate,  or  a  quantity  related  in  a  known 
manner  to  these  rates  from  a  teletherapy 
unit  for  a  specified  set  of  exposure 
conditions. 

Pharmacist  means  an  individual 
licensed  by  a  State  or  Territon,'  of  the 
United  States,  the  District  of  Columbia, 
or  the  Commonwealth  of  Puerto  Rico  to 
practice  pharmacy. 

Physician  means  a  medical  doctor  or 
doctor  of  osteopathy  licensed  by  a  State 
or  Territory  of  the  United  States,  the 
District  of  Columbia,  or  the 
Commonwealth  of  Puerto  Rico  to 
prescribe  drugs  in  the  practice  of 
medicine. 

Podiatrist  means  an  individual 
licensed  by  a  State  or  Territory  of  the 
United  States,  the  District  of  Columbia, 
or  the  Commonwealth  of  Puerto  Rico  to 
practice  podiatry. 

Prescribed  dosage  means  the  quantity 
of  radiopharmaceutical  activity  as 
documented — 

(1)  In  a  written  directive;  or 

(2)  Either  in  the  diagnostic  clinical 
procedures  manual  or  in  any 
appropriate  record  in  accordance  with 
the  directions  of  the  authorized  user  for 
diagnostic  procedures. 

Prescribed  dose  means — 

(1)  For  gamma  stereotactic 
radiosurgery,  the  total  dose  as 
documented  in  the  written  directive; 

(2)  For  teletherapy,  the  total  dose  and 
dose  per  fraction  as  documented  in  the 
written  directive; 

(3)  For  brachytherapy,  either  the  total 
source  strength  and  exposure  time  or 
the  total  dose,  as  documented  in  the 
written  directive;  or 

(4)  For  remote  afterloaders,  the  total 
dose  as  documented  in  the  written 
directive. 

Pulsed  dose-rate  remote  afterloader 
means  a  special  type  of  remote 
afterloading  device  that  uses  a  single 
source  capable  of  delivering  dose  rates 
in  the  "high  dose  rate"  range,  but  is 
used  to  simulate  the  radiobiology  of  a 
low  dose  rate  treatment  by  inserting  the 
source  for  a  given  fraction  of  each  hour. 

Radiation  Safety  Officer  means  the 
individual  identified  as  the  Radiation 
Safety  Officer  on  a  Commission  license 
who — 

(1)  Meets  the  requirements  in  §§  35.50 
and  35.59  or  §§  35.900  and  35.59;  or 

(2)  Is  identified  as  a  Radiation  Safety 
Officer  on  a  Commission  or  Agreement 
State  license. 


Sealed  source  means  any  byproduct 
material  that  is  encased  in  a  capsule 
designed  to  prevent  leakage  or  escape  of 
the  byproduct  material. 

Sealed  Source  and  Device  Registry 
means  the  national  registry  that  contains 
all  the  registration  certificates,  generated 
by  both  NRC  and  the  Agreement  States, 
that  summarize  the  radiation  safety 
information  for  the  sealed  sources  and 
devices  and  describe  the  licensing  and 
use  conditions  approved  for  the 
product. 

Stereotactic  radiosurgery  means  the 
use  of  external  radiation  in  conjunction 
with  a  stereotactic  guidance  device  to 
very  precisely  deliver  a  dose  to  a  tissue 
volume. 

Structured  educational  program 
means  an  educational  program  designed 
to  impart  particular  knowledge  and 
practical  education  through  interrelated 
studies  and  supervised  training. 

Temporary  jobsite  means  a  location 
where  mobile  services  are  conducted 
other  than  those  location(s)  of  use 
authorized  on  the  license. 

Treatment  site  means  the  anatomical 
description  of  the  tissue  intended  to 
receive  a  radiation  dose,  as  described  in 
a  written  directive. 

Unit  dosage  means  a  dosage  intended 
for  medical  use  in  a  single  patient  or 
human  research  subject  that  has  been 
obtained  from  a  manufacturer  or 
preparer  licensed  pursuant  to  §  32.72  of 
this  chapter  or  equivalent  Agreement 
State  requirements. 

Written  directive  means  an  authorized 
user's  written  order  for  the 
administration  of  byproduct  material  or 
radiation  from  byproduct  material  to  a 
specific  patient  or  human  research 
subject,  as  specified  in  §  35.40. 

§  35.5    Maintenance  of  records. 

Each  record  required  by  this  part  must 
be  legible  throughout  the  retention 
period  specified  by  each  Commission 
regulation.  The  record  may  be  the 
original  or  a  reproduced  copy  or  a 
microform  provided  that  the  copy  or 
microform  is  authenticated  by 
authorized  personnel  and  that  the 
microform  is  capable  of  producing  a 
clear  copy  throughout  the  required 
retention  period.  The  record  may  also  be 
stored  in  electronic  media  with  the 
capability  for  producing  legible, 
accurate,  and  complete  records  during 
the  required  retention  period.  Records 
such  as  letters,  drawings,  and 
specifications,  must  include  all 
pertinent  information  such  as  stamps, 
initials,  and  signatures.  The  licensee 
shall  maintain  adequate  safeguards 
against  tampering  with  and  loss  of 
records. 
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§  35.6    Provisions  for  research  involving 
human  subjects. 

A  licensee  may  conduct  research 
involving  human  subjects  using 
byproduct  material  provided  that  the 
research  is  conducted,  funded, 
supported,  or  regulated  by  another 
Federal  Agency  which  has  implemented 
the  Federal  Policy  for  the  Protection  of 
Human  Subjects.  Otherwise,  a  licensee 
shall  apply  for  and  receive  approval  of 
a  specific  amendment  to  its  NRC  license 
before  conducting  such  research.  Both 
types  of  licensees  shall,  at  a  minimum, 
obtain  informed  consent  from  the 
human  subjects  and  obtain  prior  review 
and  approval  of  the  research  activities 
by  an  "Institutional  Review  Board"  in 
accordance  with  the  meaning  of  these 
terms  as  defined  and  described  in  the 
Federal  Policy  for  the  Protection  of 
Human  Subjects. 

§  35.7    FDA,  other  Federal,  and  State 
requirements. 

Nothing  in  this  part  relieves  the 
licensee  from  complying  with 
applicable  FDA,  other  Federal,  and  State 
requirements  governing  radioactive 
drugs  or  devices. 

§  35.8    Information  collection 
requirements:  OMB  approval. 

(a)  The  Commission  has  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  (44  U.S'C.  3501  et  seq.). 
The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  approved  the 
information  collection  requirements  in 
this  part  under  control  number  3150- 
0010. 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  35.6,  35.12.  35.13, 
35.14,  35.24,  35.26,  35.27,  35.40,  35.41, 
35.50,  35.51,  35.55,  35.60,  35.61,  35.62, 
35.63,  35.67,  35.69,  35.70.  35.75,  35.80, 
35.92,  35.204,  35.290,  35.292,  35.310, 
35.315,  35.390,  35.404,  35.406,  35.410. 
35.415,  35.432,  35.490,  35.590,  35.604, 
35.605,  35.610,  35.630,  35.632,  35.633, 
35.635,  35.642,  35.643,  35.644,  35.645, 
35.647,  35.652,  35.655,  35.690,  35.900. 
35.910,  35.920,  35.930,  35.940,  35.950. 
35.960,  35.961,  35.980,  35.981.  35.2024, 
35.2026,  35.2040,  35.2045,  35.2060, 
35.2061,  35.2063.  35.2067,  35.2070, 
35.2075,  35.2080,  35.2092,  35.2204, 
35.2310,  35.2404,  35.2406,  35.2432, 
35.2605,  35.2630,  35.2632,  35.2633, 
35.2635,  35.2642,  35.2643,  35.2645, 
35.2647,  35.2652,  35.2655,  35.3045, 
35.3047.  35,3067.  and  Appendix  A. 


(c)  This  part  contains  information 
collection  requirements  in  addition  to 
those  approved  under  the  control 
number  specified  in  paragraph  (a)  of 
this  section.  These  information 
collection  requirements  and  the  control 
numbers  under  which  they  are 
approved  as  follows: 

(1)  In  §35.12,  NRC  Form  313. 
including  NRC  Forms  313A,  and  313B 
which  licensees  may  use  to  provide 
supplemental  information,  is  approved 
under  control  number  3150-0120. 

(2)  [Reserved! 

§  35. 1 0    Implementation. 

(a)  A  licensee  shall  implement  the 
provisions  in  this  part  on  or  before  [date 
6  months  from  publication  of  the  Final 
Rule],  with  the  exception  of  the 
requirements  listed  in  paragraph  (b)  of 
this  section. 

(b)  A  licensee  shall  implement  the 
training  requirements  in  §§  35.50(a), 
35.51(a),  35.55(a),  35.59,  35.290(a), 
35.292(a),  35.390(a),  35.490(a). 
35.590(a),  and  35.690(a)  on  or  before 
[date — 2  years  from  publication  of  the 
Final  Rule]. 

(c)  Prior  to  (date — 2  years  from 
publication  of  the  Final  Rule],  a  licensee 
shall  satisfy  the  training  requirements  of 
this  part  for  a  Radiation  Safety  Officer, 
an  authorized  medical  physicist,  an 
authorized  nuclear  pharmacist,  or  an 
authorized  user  by  complying  with 
either; 

(1)  The  appropriate  training 
requirements  in  subpart  J;  or 

(2)  The  appropriate  training 
requirements  in  subpart  B  or  subparts  D 
through  H. 

(d)  If  the  requirements  of  this  part  are 
more  restrictive  than  the  existing  license 
condition,  the  licensee  shall  comply 
with  this  part  unless  exempted  by 
paragraph  (f)  of  this  section. 

(e)  Any  existing  license  condition  that 
is  more  restrictive  than  a  requirement  in 
this  part  remains  in  effect  until  there  is 

a  license  amendment  or  license  renewal. 

(f)  If  a  license  condition  exempted  a 
licensee  from  a  provision  of  part  35  on 
[date — 6  months  from  publication  of  the 
Final  Rule],  it  will  continue  to  exempt 

a  licensee  from  the  corresponding 
provision  in  this  part. 

(g)  If  a  license  condition  cites 
provisions  in  part  35  that  will  be 
deleted  on  (date — 6  months  from 
publication  of  the  Final  Rule],  then  the 
license  condition  remains  in  effect  until 
there  is  a  license  amendment  or  license 
renewal  that  modifies  or  removes  this 
condition. 

§35.11     License  required. 

(a)  A  person  may  not  manufacture, 
produce,  acquire,  receive,  possess,  use. 


or  transfer  byproduct  material  for 
medical  use  except  in  accordance  with 
a  specific  license  issued  by  the 
Commission  or  an  Agreement  State,  or 
as  allowed  in  paragraph  (b)  or  (c)  of  this 
section. 

(b)  An  individual  may  receive, 
possess,  use.  or  transfer  byproduct 
material  in  accordance  with  the 
regulations  in  this  chapter  under  the 
supervision  of  an  authorized  user  as 
provided  in  §  35.27,  unless  prohibited 
by  license  condition. 

(c)  An  individual  may  prepare 
unsealed  byproduct  material  for  medical 
use  in  accordance  with  the  regulations 
in  this  chapter  under  the  supervision  of 
an  authorized  nuclear  pharmacist  or 
authorized  user  as  provided  in  §  35.27. 
unless  prohibited  by  license  condition. 

§  35.1 2    Application  for  license, 
amendment,  or  renewal. 

(a)  An  application  must  be  signed  by 
the  management  of  the  facility. 

(b)  An  application  for  a  license  for 
medical  use  of  byproduct  material  as 
described  in  §§  35.100,  35.200,  35.300, 
35.400,  and  35.500,  and  for  medical  use 
of  remote  afterloaders  in  §  35.600.  must 
be  made  by  filing  an  original  and  one 
copy  of  NRC  Form  313.  "Application  for 
Material  License  "  A  request  for  a 
license  amendment  or  renewal  may  be 
submitted  as  an  original  and  one  copy 
in  letter  format. 

(c)  Except  for  medical  use  of  remote 
afterloaders.  a  separate  license 
application  must  be  filed  for  each 
medical  use  of  byproduct  material  as 
described  in  §  35.600  by  filing  an 
original  and  one  copy  of  N'RC  Form  313. 
A  request  for  a  license  amendment  or 
renewal  may  be  submitted  as  an  original 
and  one  copy  in  letter  format. 

(d)  -An  application  for  a  license  for 
medical  use  of  byproduct  material  as 
described  in  §35.1000  must  be  made  by 
filing  an  original  and  one  copy  of . NRC 
Form  313. 

(1)  In  addition  to  the  information 
required  in  .\RC  Form  313.  the 
application  must  also  include 
information  regarding  any  radiation 
safety  aspects  of  the  medical  use  of  the 
material  that  is  not  addressed  in 
subparts  A  through  C  of  this  part,  as 
well  as  an\  specific  information 
necessary  for — 

(i)  Radiation  safety  precautions  and 
instructions; 

(ii)  Training  and  experience  of 
proposed  users: 

(iii)  Methodology  for  measurement  of 
dosages  or  doses  to  be  administered  to 
patients  or  human  researc.'i  subjects; 
and 
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(iv)  Calibration,  maintenance,  and 
repair  of  instruments  and  equipment 
necessary  for  radiation  safety. 

(2)  The  applicant  or  licensee  shall 
also  provide  any  other  information 
requested  by  the  Commission  in  its 
review  of  the  application. 

(e)  An  applicant  that  satisfies  the 
requirements  specified  in  §33.13  may 
apply  for  a  Type  A  specific  license  of 
broad  scope. 

§  35. 1 3    License  amendments. 

A  licensee  shall  apply  for  and  must 
receive  a  license  amendment — 

(a)  Before  it  receives  or  uses 
byproduct  material  for  a  type  of  use  that 
is  permitted  under  this  part,  but  that  is 
not  authorized  on  the  licensee's  current 
license  issued  pursuant  to  this  part; 

(b)  Before  it  permits  anyone  to  work 
as  an  authorized  user,  authorized 
nuclear  pharmacist,  or  authorized 
medical  physicist  under  the  license, 
except  an  individual  who  is — 

(1)  An  authorized  user  who  meets  the 
requirements  §§  35.290(a),  35.292(a), 
35.390(a),  35.490(a),  35.590(a),  or 
35.690(a)  and  §  35.59.  or  §§  35.910, 
35.920,  35.930,  35.932,  35.934,  35.940, 
35.941.  35.950,  35.960  and  §35.59; 

(2)  An  authorized  nuclear  pharmacist 
who  meets  the  requirements  in 

§  35.55(a)  and  §  35.59;  or  §§  35.980  and 
35.59; 

(3)  An  authorized  medical  physicist 
who  meets  the  requirements  in 

§  35.51(a)  and  §  35.59;  or  §§  35,961  and 
35.59; 

(4)  Identified  as  an  authorized  user, 
an  authorized  nuclear  pharmacist,  or 
authorized  medical  physicist  on  a 
Commission  or  Agreement  State  license 
that  authorizes  the  use  of  byproduct 
material  in  medical  use  or  in  the 
practice  of  nuclear  pharmacy, 
respectively;  or 

(5)  Identified  as  an  authorized  user, 
an  authorized  nuclear  pharmacist,  or 
authorized  medical  physicist  on  a 
permit  issued  by  a  Commission  or 
Agreement  State  specific  licensee  of 
broad  scope  that  is  authorized  to  permit 
the  use  of  byproduct  material  in  medical 
use  or  in  the  practice  of  nuclear 
pharmacy,  respectively. 

(c)  Before  it  changes  Radiation  Safety 
Officers; 

(d)  Before  it  orders  byproduct  material 
in  excess  of  the  amount,  or  radionuclide 
or  form  that  is  different  than  the 
radionuclide  or  form  authorized  on  the 
license; 

(e)  Before  it  adds  to  or  changes  the 
areas  identified  in  the  application  or  on 
the  license,  except  for  areas  where 
byproduct  material  is  used  in 
accordance  with  §§35.100  and  35.200; 
and 


(f)  Before  it  changes  the  address(es)  of 
use  identified  in  the  application  or  on 
the  license. 

§35.14    Notifications. 

(a)  A  licensee  shall  provide  to  the 
Commission  a  copy  of  the  board 
certification,  the  Commission  or 
Agreement  State  license,  or  the  permit 
issued  by  a  licensee  of  broad  scope  for 
each  individual  no  later  than  30  days 
after  the  date  that  the  licensee  permits 
the  individual  to  work  as  an  authorized 
user,  an  authorized  nuclear  pharmacist, 
an  authorized  medical  physicist, 
pursuant  to  §  35.13  (b)(1)  through  (b)(5). 

(b)  A  licensee  shall  notify  the 
Commission  by  letter  no  later  than  30 
days  after: 

(1)  An  authorized  user,  an  authorized 
nuclear  pharmacist,  a  Radiation  Safety 
Officer,  or  an  authorized  medical 
physicist  permanently  discontinues 
performance  of  duties  under  the  license 
or  has  a  name  change; 

(2)  The  licensee's  mailing  address 
changes; 

(3)  The  licensee's  name  changes,  but 
the  name  change  does  not  constitute  a 
transfer  of  control  of  the  license  as 
described  in  §  30.34(b)  of  this  chapter; 
or 

(4)  The  licensee  has  added  to  or 
changed  the  areas  where  byproduct 
material  is  used  in  accordance  with 
§§35.100  and  35.200. 

(c)  The  licensee  shall  mail  the 
documents  required  in  this  section  to 
the  appropriate  address  identified  in 
§30.6  of  this  chapter. 

§  35. 1 5    Exemptions  regarding  Type  A 
specific  licenses  of  broad  scope. 

A  licensee  possessing  a  Type  A 
specific  license  of  broad  scope  for 
medical  use  is  exempt  from — 

(a)  The  provisions  of  §  35.13(b); 

(b)  The  provisions  of  §  35.13(e) 
regarding  additions  to  or  changes  in  the 
areas  of  use  only  at  the  addresses 
specified  in  the  license; 

(c)  The  provisions  of  §  35.14(a); 

(d)  The  provisions  of  §  35.14(b)(1)  for 
an  authorized  user,  an  authorized 
nuclear  pharmacist,  or  an  authorized 
medical  physicist;  and 

(e)  The  provisions  of  §  35.49(a). 

§  35. 1 8    License  issuance. 

(a)  The  Commission  shall  issue  a 
license  for  the  medical  use  of  byproduct 
material  if — 

(1)  The  apphcant  has  filed  Form 
NRC-313  "Application  for  Materials 
License"  in  accordance  with  the 
instructions  in  §35.12; 

(2)  The  applicant  has  paid  any 
applicable  fee  as  provided  in  part  170  of 
this  chapter; 


(3)  The  Commission  finds  the 
applicant  equipped  and  committed  to 
observe  the  safety  standards  established 
by  the  Commission  in  this  chapter  for 
the  protection  of  the  public  health  and 
safety;  and 

(4)  The  applicant  meets  the 
requirements  of  part  30  of  this  chapter. 

(b)  The  Commission  shall  issue  a 
license  for  mobile  services  if  the 
applicant; 

(1)  Meets  the  requirements  in 
paragraph  (a)  of  this  section;  and 

(2)  Assures  that  individuals  or  human 
research  subjects  to  whom 
radiopharmaceuticals  or  radiation  from 
implants  will  be  administered  may  be 
released  following  treatment  in 
accordance  with  §  35.75. 

§  35. 1 9    Specific  exemptions. 

The  Commission  may,  upon 
application  of  any  interested  person  or 
upon  its  own  initiative,  grant  such 
exemptions  from  the  regulations  in  this 
part  as  it  determines  are  authorized  by 
law  and  will  not  endanger  life  or 
property  or  the  common  defense  and 
security  and  are  otherwise  in  the  public 
interest. 

Subpart  B — General  Administrative 
Requirements 

§  35.24    Authority  and  responsibilities  for 
the  radiation  protection  program. 

(a)  In  addition  to  the  radiation 
protection  program  requirements  of 
§20.1101  of  this  chapter,  a  licensee's 
management  must  approve  in  writing — 

(1)  Requests  for  license  application, 
renewal,  or  amendments  before 
submittal  to  the  Commission; 

(2)  Any  individual  before  allowing 
that  individual  to  work  as  an  authorized 
user,  authorized  nuclear  pharmacist, 
authorized  medical  physicist;  and 

(3)  Radiation  protection  program 
changes  that  do  not  require  a  license 
amendment  and  are  permitted  under 
§35.26; 

(b)  A  licensee  with  muhiple 
modalities  or  multiple  users  shall  also 
develop,  implement,  and  maintain 
written  administrative  procedures  for 
interdepartmental/interdisciplinary 
coordination  of  the  licensee's  radiation 
protection  program. 

(c)  A  licensee's  management  shall 
appoint  a  Radiation  Safety  Officer,  who 
agrees  in  writing  to  be  responsible  for 
implementing  the  radiation  protection 
program.  The  licensee,  through  the 
Radiation  Safety  Officer,  shall  ensure 
that  radiation  safety  activities  are  being 
performed  in  accordance  with  licensee- 
approved  procedures  and  regulatory 
requirements  in  the  daily  operation  of 
the  licensee's  radiation  protection 
program. 
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(d)  A  licensee  shall  establish  in 
writing  the  authority,  duties,  and 
responsibilities  of  the  Radiation  Safety 
Officer. 

(e)  A  licensee  shall  provide  the 
Radiation  Safety  Officer  sufficient 
authority,  organizational  freedom,  time. 
resources,  and  management  prerogative. 
to- 
ll) Identify  radiation  safety  problems; 

(2)  Initiate,  recommend,  or  provide 
corrective  actions; 

(3)  Stop  unsafe  operations;  and, 

(4)  Verify  implementation  of 
corrective  actions. 

(f)  A  licensee  shall  retain  a  record  of 
actions  taken  pursuant  to  paragraphs  (a), 
(c),  and  (d)  of  this  section  in  accordance 
with  §35.2024. 

§  35.26    Radiation  protection  program 
changes. 

(a)  A  licensee  may  revise  its  radiation 
protection  program  without 
Commission  approval  if — 

(1)  The  revisions  do  not  require  an 
amendment  under  §  35.13; 

(2)  The  revisions  do  not  reduce 
radiation  safety; 

(3)  The  revisions  have  been  reviewed 
and  approved  by  the  Radiation  Safety 
Officer  and  licensee  management;  and 

(4)  The  affected  individuals  are 
instructed  on  the  revised  program  before 
the  changes  are  implemented. 

(b)  A  licensee  shall  retain  a  record  of 
each  change  in  accordance  with 
§35.2026. 

§  35.27    Supervision. 

(a)  A  licensee  that  permits  the  receipt, 
possession,  use,  or  transfer  of  byproduct 
material  by  an  individual  under  the 
supervision  of  an  authorized  user  or  as 
allowed  by  §  35.11(b)  shall— 

(1)  Instruct  the  supervised  individual 
in  the  licensee's  written  radiation 
protection  procedures,  written  directive 
procedures,  regulations  of  this  chapter, 
and  license  conditions  with  respect  to 
the  use  of  byproduct  material;  and 

(2)  Require  the  supervised  individual 
to  follow  the  instructions  of  the 
supervising  authorized  user  for  medical 
uses  of  radioactive  material,  written 
radiation  protection  procedures 
established  by  the  licensee,  regulations 
of  this  chapter;  and  license  conditions 
with  respect  to  the  medical  use  of 
byproduct  material. 

(b)  A  licensee  that  permits  the 
preparation  of  byproduct  material  for 
medical  use  by  an  individual  under  the 
supervision  of  an  authorized  nuclear 
pharmacist  or  physician  who  is  an 
authorized  user,  as  allowed  by 

§  35.11(c),  shall— 

(1)  Instruct  the  supervised  individual 
in  the  preparation  of  byproduct  material 


for  medical  use,  as  appropriate  to  that 
individual's  use  of  byproduct  material: 
and 

(2)  Require  the  supervised  individual 
to  follow  the  instructions  of  the 
supervising  authorized  user  or 
authorized  nuclear  pharmacist  regarding 
the  preparation  of  byproduct  material 
for  medical  use,  the  written  radiation 
protection  procedures  established  by  the 
licensee  and  the  regulations  of  this 
chapter,  and  license  conditions. 

(c)  A  licensee  shall  establish, 
implement,  and  maintain  a  policy  for  all 
supervised  individuals  to  request 
clarification,  as  needed,  from — 

(1)  The  authorized  user,  before 
initiating  or  continuing  any  procedure 
that  requires  a  written  directive,  if  the 
supervised  individual  has  any  question 
about  what  should  be  done  or  how  it 
should  be  done;  and 

(2)  The  authorized  user  or  authorized 
nuclear  pharmacist  about  the 
instructions  and  requirements  provided 
to  the  supervised  individual  in 
accordance  with  paragraphs  (a)  and  (b) 
of  this  section. 

(d)  A  licensee  that  permits  supervised 
activities  under  paragraph  (a)  and  (b)  of 
this  section  is  responsible  for  the  acts 
and  omissions  of  the  supervised 
individual. 

§35.40    Written  directives. 

(a)  A  WTitten  directive  must  be 
prepared,  dated,  and  signed  by  an 
authorized  user  prior  to  administration 
of  1-131  sodium  iodide  greater  than  1.11 
Megabequerels  (Mbq)  (30  microcuries 
(nCi)  ),  any  therapeutic  dosage  of  a 
radiopharmaceutical,  or  any  therapeutic 
dose  of  radiation  from  byproduct 
material.^ 

(b)  The  written  directive  must  contain 
the  patient  or  human  research  subject's 
name  and  the  following: 


'  If,  because  of  the  emergent  nature  of  the 
patient's  condition,  a  delay  in  order  to  provide  a 
written  directive  would  jeopardize  the  patient's 
health,  an  oral  directive  will  be  acceptable, 
provided  that  the  information  contained  in  the  oral 
directive  is  documented  immediatelv  in  writing  m 
the  patient's  record  a  v\Titten  directive  is  prepared 
within  48  hours  of  the  oral  directive. 

If.  because  of  the  patient's  condition,  a  delav  in 
order  to  provide  a  written  revision  to  an  existing 
written  directive  would  jeopardize  the  patient's 
health,  an  oral  revision  to  an  existing  wTilten 
directive  will  be  acceptable,  provided  that  the  oral 
revision  is  documented  immediatelv  in  the  patient's 
record  and  a  revised  written  directive  is  signed  bv 
the  authorized  user  within  48  hours  of  the  oral 
revision. 

.Mso.  a  WTitten  revision  to  an  existing  written 
directive  may  be  made  by  anv  diagnostic  or 
therapeutic  procedure  provided  that  the  revision  is 
dated  and  signed  by  an  authorized  user  prior  to  the 
administration  of  the  radiopharmaceutical  dosage, 
the  brachytherapy  dose,  the  gamma  stereotactic 
radiosurgery  dose,  the  teletherapv  dose,  or  the  next 
teletherapy  fractional  dose. 


(1)  For  any  administration  of 
quantities  greater  than  1.11  MBq  (30 
nCi)  of  sodium  iodide  1-131:  the  dosage: 

(2)  For  a  therapeutic  administration  of 
a  radiopharmaceutical  other  than 
sodium  iodide  1-131:  the 
radiopharmaceutical,  dosage,  and  route 
of  administration: 

(3)  For  gamma  stereotactic 
radiosurgery:  target  coordinates 
(including  gamma  angle),  collimator 
size,  plug  pattern,  total  dose  for  the 
treatment,  and  the  total  treatment 
volume; 

(4)  For  teletherapy:  the  total  dose, 
dose  per  fraction,  number  of  fractions, 
treatment  site,  and  overall  treatment 
period; 

(5)  For  remote  afterloading 
brach\lherapy:  the  radionuclide, 
treatment  site,  dose  per  fraction,  number 
of  fractions,  and  total  dose;  or 

(6)  For  all  other  brach\'therapv: 

(i)  Prior  to  implantation:  treatment 
site,  the  radionuclide,  number  of 
sources  and  source  strengths  or  dose; 
and 

(ii)  After  implantation  but  prior  to 
completion  of  the  procedure:  the 
radionuclide,  treatment  site,  and  total 
source  strength  and  exposure  time  (or, 
equivalently,  the  total  dose). 

(c)  The  licensee  shall  retain  the 
WTitten  directive  in  accordance  with 
§35.2040. 

§  35.41     Procedures  for  administrations 
requiring  a  written  directive. 

(a)  For  any  administration  requiring  a 
written  directive,  the  licensee  shall 
develop,  implement,  and  maintain 
written  procedures  to  provide  high 
confidence  that: 

(1)  The  patient's  or  human  research 
subject's  identity  is  verified  before  each 
administration,  and 

(2)  Each  administration  is  in 
accordance  with  the  written  directive, 

(b)  The  procedures  required  bv 
paragraph  (a)  of  this  section  must,  at  a 
minimum,  address — 

(1)  Verif>ing  the  identity  of  the 
patient  or  human  research  subject: 

(2)  Verifying  that  the  specific  details 
of  the  administration  are  in  accordance 
with  the  written  directive  and  treatment 
plan; 

(3)  Checking  both  manual  and 
computer-generated  dose  calculations; 
and 

(4)  Verifying  that  any  computer- 
generated  dose  calculations  are  correctlv 
transferred  into  the  consoles  of 
therapeutic  medical  devices  authorized 
by  §35.600. 

§  35.49    Suppliers  for  sealed  sources  or 
devices  for  medical  use. 

A  licensee  may  use  for  medical  use 
onlv — 
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(a)  Sealed  sources  or  devices 
manufactured,  labeled,  packaged,  and 
distributed  in  accordance  with  a  license 
issued  pursuant  to  10  CFR  part  30  and 

§  32.74  of  this  chapter  or  the  equivalent 
requirements  of  an  .•\greement  State;  or 

(b)  Teletherapy  sources  .manufactured 
and  distributed  in  accordance  with  a 
license  issued  pursuant  to  10  CFR  part 
30  or  the  equivalent  requirements  of  an 
Agreement  State. 

§  35.50    Training  for  Radiation  Safety 
Officer 

Except  as  provided  in  §  35.57.  the 

licensee  shall  require  an  individual 
fulfilling  the  responsibilities  of  the 
Radiation  Safety  Officer  (RSO)  as 
provided  in  §  35.24  to  be  an  individual 
who — 

(a)  Is  certified  by  a  speciality  board 
whose  certification  process  includes  all 
of  the  requirements  in  paragraph  (b)  of 
this  section  and  whose  certification  has 
been  approved  by  the  Commission  or: 

(b)(1)  Has  completed  a  structured 
educational  program  consisting  of  both: 

(i)  200  hours  of  didactic  training  in 
the  following  areas — 

(A)  Radiation  physics  and 
instrumentation: 

(B)  Radiation  protection: 

(C)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity; 

(D)  Radiation  biology;  and 

(E)  Radiation  dosimetry:  and 

(ii)  One  year  of  full-time  radiation 
safety  experience  under  the  supervision 
of  the  individual  identified  as  the  RSO 
on  a  Commission  or  Agreement  State 
license  that  authorizes  similar  type(s)  of 
use(s)  of  byproduct  material  involving 
the  following: 

(A)  Shipping,  receiving,  and 
performing  related  radiation  surveys; 

(B)  Using  and  performing  checks  for 
proper  operation  of  dose  calibrators, 
survey  meters,  and  instruments  used  to 
measure  radionuclides: 

(C)  Securing  and  controlling 
byproduct  material: 

(D)  Using  administrative  controls  to 
avoid  mistakes  in  the  administration  of 
byproduct  material: 

(E)  Using  procedures  to  prevent  or 
minimize  radioactive  contamination 
and  using  proper  decontamination 
procedures:  and 

(F)  Disposing  of  byproduct  material: 
and 

(2)  Has  obtained  written  certification, 
signed  by  a  preceptor  RSO,  that  the 
requirements  in  paragraph  (b)(1)  of  this 
section  have  been  satisfactorily 
completed  and  that  the  individual  has 
achieved  a  level  of  competency 
sufficient  to  independently  function  as 
an  RSO  for  medical  uses  of  byproduct 
material;  and 


(3)  Following  completion  of  the 
requirements  in  paragraph  (b)  of  this 
section,  has  demonstrated  sufficient 
knowledge  in  radiation  safety 
commensurate  with  the  use  requested 
by  passing  an  examination  given  by  an 
organization  or  entity  approved  by  the 
Commission  in  accordance  with 
appendix  A  of  this  part:  or 

(c)  Is  an  authorized  user,  authorized 
medical  physicist,  or  authorized  nuclear 
pharmacist  identified  on  the  licensee's 
license  and  has  experience  with  the 
radiation  safety  aspects  of  similar  types 
of  use  of  byproduct  material  for  which 
the  individual  has  RSO  responsibilities. 

§  35.51    Training  for  authorized  medical 
physicist. 

The  licensee  shall  require  the 
authorized  medical  physicist  to  be  an 
individual  who — 

(a)  Is  certified  by  a  speciality  board 
whose  certification  process  includes  all 
of  the  training  and  experience 
requirements  in  paragraph  (b)  of  this 
section  and  whose  certification  has  been 
approved  by  the  Commission;  or 

(b)(1)  Holds  a  master's  or  doctor's 
degree  in  physics,  biophysics, 
radiological  physics,  medical  physics, 
or  health  physics,  or  an  equivalent 
training  program  approved  by  the  NRC. 
and  has  copipleted  one  year  of  full-time 
training  in  therapeutic  radiological 
physics  and  an  additional  year  of  full- 
time  practical  experience  under  the 
supervision  of  a  medical  physicist  at  a 
medical  institution  that  includes  the 
tasks  listed  in  §§35.67,  35.632.  35.633. 
35.635.  35.642,  35.643,  35.644,  35.645 
and  35.652,  as  applicable;  and 

(2)  Has  obtained  written  certification, 
signed  by  a  preceptor  authorized 
medical  physicist,  that  the  requirements 
in  paragraph  (b)(1)  in  this  section  have 
been  satisfactorily  completed  and  that 
the  individual  has  achieved  a  level  of 
competency  sufficient  to  independently 
function  as  an  authorized  medical 
physicist:  and, 

(3)  Following  completion  of  the 
requirements  in  paragraph  (b)(1)  of  this 
section,  has  demonstrated  sufficient 
knowledge  in  radiation  safety 
commensurate  with  the  use  requested 
by  passing  an  examination  given  by  an 
organization  or  entity  approved  by  the 
Commission  in  accordance  with 
appendix  A  of  this  part. 

§  35.55    Training  for  an  authorized  nuclear 
pharmacist. 

The  licensee  shall  require  the 
authorized  nuclear  pharmacist  to  be  a 
pharmacist  who — 

(a)  Is  certified  as  a  nuclear  pharmacist 
by  a  speciality  board  whose  certification 
process  includes  all  of  the  requirements 


in  paragraph  (b)  of  this  section  and 
whose  certification  has  been  approved 
by  the  Commission,  or 

(b)(l}  Has  completed  700  hours  in  a 
structured  educational  program 
consisting  of  both: 

(i)  Didactic  training  in  the  following 
areas — 

(A)  Radiation  physics  and 
instrumentation; 

(B)  Radiation  protection; 

(C)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity; 

(D)  Chemistry  of  byproduct  material 
for  medical  use;  and 

(E)  Radiation  biology;  and 

(ii)  Supervised  practical  experience  in 
a  nuclear  pharmacy  involving — 

(A)  Shipping,  receiving,  and 
performing  related  radiation  surveys; 

(B)  Using  and  performing  checks  for 
proper  operation  of  dose  calibrators, 
survey  meters,  and,  if  appropriate, 
instruments  used  to  measure  alpha-  or 
beta-emitting  radionuclides; 

(C)  Calculating,  assaying,  and  safely 
preparing  dosages  for  patients  or  human 
research  subjects; 

(D)  Using  administrative  controls  to 
avoid  medical  events  in  the 
administration  of  byproduct  material; 
and 

(E)  Using  procedures  to  prevent  or 
minimize  radioactive  contamination 
and  using  proper  decontamination 
procedures;  and 

(2)  Has  obtained  written  certification, 
signed  by  a  preceptor  authorized 
nuclear  pharmacist,  that  the 
requirements  in  paragraph  (b)(1)  have 
been  satisfactorily  completed  and  that 
the  individual  has  achieved  a  level  of 
competency  sufficient  to  independently 
operate  a  nuclear  pharmacy;  and 

(3)  Following  completion  of  the 
requirements  in  paragraph  (b)(1)  of  this 
section,  has  demonstrated  sufficient 
knowledge  in  radiation  safety 
commensurate  with  the  use  requested 
by  passing  an  examination  given  by  an 
organization  or  entity  approved  by  the 
Commission  in  accordance  with 
appendix  A  of  this  part. 

§  35.57    Training  for  experienced  Radiation 
Safety  Officer,  teletherapy  or  medical 
physicist,  authorized  user,  and  nuclear 
pharmacist. 

(a)  An  individual  identified  as  a 
Radiation  Safety  Officer,  a  teletherapy 
or  medical  physicist,  or  a  nuclear 
pharmacist  on  a  Commission  or 
Agreement  State  license  before  [date — 6 
months  from  publication  of  the  Final 
Rule]  need  not  comply  with  the  training 
requirements  of  §§  35.50  and  35.51, 
respectively. 

(b)  Physicians,  dentists,  or  podiatrists 
identified  as  authorized  users  for  the 
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medical,  dental,  or  pediatric  use  of 
byproduct  material  on  a  Commission  or 
Agreement  State  license  issued  before 
[date — 6  months  from  publication  of  the 
Final  Rule]  who  perform  only  those 
medical  uses  for  which  they  were 
authorized  on  that  date  need  not  comply 
with  the  training  requirements  of 
subparts  C  through  H. 

§  35.59    Recentness  of  training. 

The  training  and  experience  specified 
in  subparts  B,  D,  E,  F,  G,  H,  and  J  must 
have  been  obtained  within  the  7  years 
preceding  the  date  of  application  or  the 
individual  must  have  had  related 
continuing  education  and  experience 
since  the  required  training  and 
experience  was  completed. 

Subpart  C — General  Technical 
Requirements 

§  35.60    Possession,  use,  calibration,  and 
check  of  instruments  to  nieasure  the 
activity  of  photon-emitting  radionuclides. 

(a)  For  other  than  unit  dosages,  a 
licensee  shall  possess  and  use 
instrumentation  to  measure  the  activity 
of  photon-emitting  radionuclides  prior 
to  administration  to  each  patient  or 
human  research  subject. 

(b)  If  a  licensee  uses  instrumentation 
to  measure  the  activity  of  dosages  of 
photon-emitting  radionuclides, 
including  unit  dosages,  it  shall  develop, 
implement,  and  maintain  written 
procedures  for  proper  operation  of  the 
instrumentation.  At  a  minimum,  a 
licensee  shall — 

(1)  Perform  tests,  before  initial  use 
and  following  repair,  on  each 
instrument  for  accuracy,  linearity,  and 
geometry  dependence; 

(2)  Perform  an  accuracy  test  annually; 

(3)  Perform  a  linearity  test  annually 
over  the  range  of  medical  use;  and 

(4)  Check  each  instrument  for 
constancy  and  proper  operation  at  the 
beginning  of  each  day  of  use. 

(c)  Accuracy  tests  must  be  performed 
with  source{s)  with  a  principal  photon 
energy  of  between  100  and  500  keV 
whose  activity  is  traceable  to  the 
National  Institute  of  Standards  and 
Technology  (NIST)  or  by  a  suppUer  who 
has  compared  the  source  to  a  source  that 
was  calibrated  by  NIST. 

(d)  A  licensee  shall  mathematically 
correct  dosage  readings  for  any 
geometry  or  linearity  error  that  exceeds 
10  percent  if  the  dosage  is  greater  than 
1.11  MBq  (30  nCi)  and  shall  repair  or 
replace  the  instrumentation  if  the 
accuracy  or  constancy  error  exceeds  10 
percent. 

(e)  A  licensee  shall  retain  a  record  of 
each  check  and  test  required  by  this 
section  in  accordance  with  §  35.2060. 


§  35.61    Calibration  and  check  of  survey 
instruments. 

(a)  A  licensee  shall  calibrate  the 
survey  instruments  used  to  show 
compliance  with  this  part  and  10  CFR 
part  20  before  first  use,  annually,  and 
following  repair.  A  licensee  shall — 

(1)  Calibrate  all  scales  with  readings 
up  to  10  mSv  (1000  mrem)  per  hour 
with  a  radiation  source; 

(2)  Calibrate  two  separated  readings 
on  each  scale  that  will  be  used  to  show 
compliance  with  this  part;  and 

(3)  Conspicuously  note  on  the 
instrument  the  date  of  calibration. 

(b)  A  licensee  shall  consider  a  point 
as  calibrated  if  the  indicated  exposure 
rate  differs  from  the  calculated  exposure 
rate  by  not  more  than  20  percent,  and 
conspicuously  attach  a  correction  chart 
or  graph  to  the  instrument  if  the 
indicated  exposure  rate  differs  from  the 
calculated  exposure  rate  by  more  than 
10  percent. 

(c)  Survey  instruments  must  be 
removed  from  use  if  the  indicated 
exposure  rate  differs  from  the  calculated 
exposure  rate  by  more  than  20  percent. 

(d)  A  licensee  shall  retain  a  record  of 
each  survey  instrument  calibration  in 
accordance  with  §  35.2061. 

§  35.62  Possession,  use,  calibration,  and 
check  of  instruments  to  measure  dosages 
of  alpha-  or  beta-emitting  radionuclides. 

(a)  For  other  than  unit  dosages,  a 
licensee  shall  possess  and  use 
instrumentation  to  measure  the 
radioactivity  of  alpha-  or  beta-emitting 
radionuclides.  A  licensee  shall  measure, 
by  direct  measurement  or  by 
combination  of  measurements  and 
calculations,  the  amount  of  radioactivity 
in  dosages  of  alpha-or  beta-emitting 
radionuclides  prior  to  administration  to 
each  patient  or  human  research  subject. 

(b)  A  licensee  shall  develop, 
implement,  and  maintain  written 
procedures  for  use  of  the 
instrumentation.  At  a  minimum,  a 
licensee  shall — 

(1)  Perform  tests  before  initial  use, 
and  following  repair,  on  each 
instrument  for  accuracy,  linearity,  and 
geometry  dependence,  unless  it  is  not 
appropriate  for  the  use  of  the 
instrument;  and  make  adjustments 
when  necessary; 

(2)  Perform  accuracy  annually; 

(3)  Perform  linearity  tests  annually 
over  the  range  of  medical  use;  and 

(4)  Check  each  instrument  for 
constancy  and  proper  operation  at  the 
beginning  of  each  day  of  use. 

(c)  Accuracy  tests  must  be  performed 
with  source(s)  that  are  traceable  to  NIST 
or  by  a  supplier  who  has  compared  the 
source  to  a  source  that  was  calibrated  bv 
NIST. 


(d)  A  licensee  shall  retain  a  record  of 
each  check  and  test  required  by  this 
section  in  accordance  with  §  35.2060. 

§  35.63    Determination  of  dosages  of 
unsealed  byproduct  material  for  medical 
use. 

(a)  A  licensee  shall  determine  and 
record  the  activity  of  each  dosage  prior 
to  medical  use. 

(b)  For  a  unit  dosage  of  an  alpha-, 
beta-,  or  photon-emitting  radionuclide, 
this  determination  must  be  made  either 
by  direct  measurement  or  by  a  decay 
correction,  based  on  the  measurement 
made  by  a  manufacturer  or  preparer 
licensed  pursuant  to  §  32.72  of  this 
chapter  or  equivalent  Agreement  State 
requirements. 

(c)  For  a  dosage  of  a  alpha-,  beta-,  or 
photon-emitting  radionuclide  prepared 
by  the  licensee,  this  determination  must 
be  made  by  direct  measurement  or  by 
combination  of  measurements  and 
calculations. 

(d)  A  licensee  shall  not  use  a  dosage 
if  the  dosage  differs  from  the  prescribed 
dosage  by  more  than  20  percent. 

(e)  A  licensee  shall  retain  a  record  of 
the  dosage  determination  required  by 
this  section  in  accordance  with 
§35.2063. 

§  35.65    Authorization  for  calibration  and 
reference  sources. 

Any  person  authorized  by  §  35.11  for 
medical  use  of  byproduct  material  may 
receive,  possess,  and  use  the  following 
byproduct  material  for  check, 
calibration,  and  reference  use: 

(a)  Sealed  sources  manufactured  and 
distributed  by  a  person  licensed 
pursuant  to  §  32.74  of  this  chapter  or 
equivalent  Agreement  State  regulations 
and  that  do  not  exceed  1.11  kBq  (30 
mCi)  each; 

(b)  Any  byproduct  material  with  a 
half-life  not  longer  than  120  days  in 
individual  amounts  not  to  exceed  0.555 
MBq  (15  mCi); 

(c)  Any  byproduct  material  with  a 
half-life  longer  than  120  days  in 
individual  amounts  not  to  exceed  7.4 
MBq  (  200  XCi)  each  and  not  to  exceed 
1000  times  the  quantities  in  appendix  B 
of  Part  30  of  this  chapter  whichever  is 
more  limiting;  and 

(d)  Technetium-99m  in  amounts  as 
needed. 

§  35.67    Requirements  for  possession  of 
sealed  sources  and  brachytherapy  sources. 

(a)  A  licensee  in  possession  of  any 
sealed  source  or  brachylherapy  source 
shall  follow  the  radiation  safety  and 
handling  instructions  supplied  by  the 
manufacturer,  and  shall  maintain  the 
instructions  for  the  duration  of  source 
use  in  a  legible  form  convenient  to 
users. 
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(b)  A  licensee  in  possession  of  a 
sealed  source  shall — 

(1)  Test  the  source  for  leakage  before 
its  first  use  unless  the  licensee  has  a 
certificate  from  the  supplier  indicating 
that  the  source  was  tested  within  6 
months  before  transfer  to  the  licensee: 
and 

(2)  Test  the  source  for  leakage  at 
intervals  not  to  exceed  6  months  or  at 
other  intervals  approved  by  the 
Commission  or  an  Agreement  State  in 
the  Sealed  Source  and  Device  Registry. 

(c)  To  satisfy-  the  leak  test 
requirements  of  this  section,  the 
licensee  shall  measure  the  sample  so 
that  the  leakage  test  can  detect  the 
presence  of  18.5  Bq  (0.005  ^Ci)  of 
radioactive  material  on  the  sample. 

(d)  A  licensee  shall  retain  leakage  test 
records  in  accordance  with  §  35.2067. 

(e)  If  the  leakage  test  reveals  the 
presence  of  185  Bq  (0.005  ^ICi)  or  more 
of  removable  contamination,  the 
licensee  shall — 

(1)  Immediately  withdraw  the  sealed 
source  from  use  and  store,  dispose,  or 
cause  it  to  be  repaired  in  accordance 
with  the  requirements  in  parts  20  and 
30  of  this  chapter;  and 

(2)  File  a  report  within  5  days  of  the 
leakage  test  in  accordance  with 
§35.3067. 

(f)  A  licensee  need  not  perform  a 
leakage  test  on  the  following  sources: 

(1)  Sources  containing  only  byproduct 
material  with  a  half-life  of  less  than  30 
days; 

(2)  Sources  containing  only  byproduct 
material  as  a  gas: 

(3)  Sources  containing  3.7  MBq  (100 
|iCi)  or  less  of  beta  or  gamma-emitting 
material  or  0.37  MBq  (10  nCi)  or  less  of 
alpha-emitting  material; 

(4)  Sources  stored  for  less  than  a  10- 
year  period  and  not  being  used.  The 
licensee  shall,  however,  test  each  such 
source  for  leakage  before  any  use  or 
transfer  unless  it  has  been  leakage-tested 
within  fi  months  before  the  date  of  use 
or  transfer;  and 

(5)  Seeds  of  iridium-192  encased  in 
nylon  ribbon. 

(g)  A  licensee  in  possession  of  sealed 
sources  or  brachy therapy  sources, 
except  for  gamma  stereotactic 
radiosurgery  sources,  shall  conduct  a 
semi-annual  physical  inventory  of  all 
such  sources  in  its  possession.  The 
licensee  shall  retain  each  inventory 
record  in  accordance  with  §35.2067. 

§  35.69    Labeling  and  shielding  of  vials  and 
syringes. 

(a)  A  licensee  shall  develop, 
implement,  and  maintain  written 
procedures  for — 

(1)  Labeling  each  syringe,  syringe 
shield,  or  vial  shield  that  contains  a 


radiopharmaceutical  to  identify  the 
radiopharmaceutical  name,  or  its 
abbreviation,  and  to  ensure  that  the 
contents  are  conspicuously  identified  as 
containing  radioactive  material;  and 

(2)  Shielding  vials  and  syringes 
containing  radiopharmaceuticals. 

(b)  A  licensee  shall  instruct 
individuals,  commensurate  with  the 
individual's  assigned  duties,  in  the 
procedures  required  by  paragraph  (a)  of 
this  section. 

§  35.70    Surveys  for  ambient  radiation 
exposure  rate. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  licensee  shall 
survey  with  a  radiation  detection  survey 
instrument  at  the  end  of  each  day  of  use 
all  areas  where  radiopharmaceuticals 
requiring  a  written  directive  were 
prepared  for  use  or  administered. 

(b)  A  licensee  does  not  need  to 
perform  the  surveys  required  by 
paragraph  (a)  of  this  section  in  an  area(s) 
where  patients  or  human  research 
subjects  can  not  be  released  pursuant  to 
§35.75. 

(c)  A  licensee  shall  retain  a  record  of 
each  survey  in  accordance  with 
§35.2070. 

§  35.75     Release  of  individuals  containing 
radiopharmaceuticals  or  implants. 

(a)  A  licensee  may  authorize  the 
release  from  its  control  of  any 
individual  who  has  been  administered 
radiopharmaceuticals  or  implants 
containing  radioactive  material  if  the 
total  effective  dose  equivalent  to  any 
other  individual  from  exposure  to  the 
released  individual  is  not  likely  to 
exceed  5  mSv  (0.5  rem). 2 

(b)  A  licensee  shall  provide  the 
relea.sed  individual,  or  the  individual's 
parent  or  guardian,  with  instructions, 
including  written  instructions,  on 
actions  recommended  to  maintain  doses 
to  other  individuals  as  low  as  is 
reasonably  achievable  if  the  total 
effective  dose  equivalent  to  any  other 
individual  is  likely  to  exceed  1  mSv  (0.1 
rem).  If  the  total  effective  dose 
equivalent  to  a  breast-feeding  infant  or 
child  could  exceed  1  mSv  (0.1  rem) 
assuming  there  were  no  interruption  of 
breast-feeding,  the  instructions  shall 
also  include — 

(1)  Guidance  on  the  interruption  or 
discontinuation  of  breast-feeding;  and 

(2)  Information  on  the  potential 
consequences,  if  any.  of  failure  to  follow 
the  guidance. 

(c)  A  licensee  shall  maintain  a  record 
of  the  basis  for  authorizing  the  release 


-  Regulatory  Guide  8.39.  'Release  of  Patients 
.administered  Radioactive  Materials."  describes 
methods  for  calculating  doses  to  other  individuals 
and  contains  tables  of  activities  not  liiiely  to  cause 
doses  exceeding  0.5  rem  (5  mSv). 


of  an  individual,  in  accordance  with 
§  35.2075(a). 

(d)  The  licensee  shall  maintain  a 
record  of  instructions  provided  to 
breast-feeding  women  in  accordance 
with  §  35.2075(c). 

§  35.80    Provision  of  mobile  service. 

(a)  A  licensee  providing  mobile 
service  shall — 

(1)  Obtain  a  letter  signed  by  the 
management  of  each  client  for  which 
services  are  rendered  that  permits  the 
use  of  byproduct  material  at  the  client's 
address  of  use  and  clearly  delineates  the 
authority  and  responsibility  of  each 
entity; 

(2)  Check  instruments  as  described  in 
§§  35.60  and  35.62  for  proper  function 
before  medical  use  at  each  address  of 
use  or  on  each  day  of  use,  whichever  is 
more  frequent; 

(3)  Check  survey  instruments  for 
proper  operation  with  a  dedicated  check 
source  before  use  at  each  address  of  use; 

(4)  Before  leaving  a  client's  address  of 
use,  survey  all  areas  of  use  to  ensure 
compliance  with  the  requirements  in 
part  20  of  this  chapter;  and 

(b)  A  mobile  nuclear  medicine  service 
may  not  have  byproduct  material 
delivered  from  the  manufacturer  or  the 
distributor  to  the  client's  address  of  use, 
unless  the  client  has  a  license  allowing 
possession  of  the  byproduct  material. 
Radioactive  material  delivered  to  the 
client's  address  of  use  must  be  received 
and  handled  in  conformance  with  the 
client's  license. 

(c)  A  licensee  providing  mobile 
nuclear  services  shall  retain  the  letter 
required  in  paragraph  (a)(1)  and  the 
record  of  each  survey  required  in 
paragraph  (a)(4)  of  this  section  in 
accordance  with  §  35.2080. 

§  35.92    Decay-in-storage. 

(a)  A  licensee  may  hold  byproduct 
material  with  a  physical  half-life  of  less 
than  120  days  for  decay-in-storage 
before  disposal  in  ordinary  trash  if  it — 

(1)  Monitors  byproduct  material  at  the 
surface  before  disposal  as  ordinary  trash 
and  determines  that  its  radioactivity 
cannot  be  distinguished  from  the 
background  radiation  level  with  an 
appropriate  radiation  detection  survey 
meter  set  on  its  most  sensitive  scale  and 
with  no  interposed  shielding;  and 

(2)  Removes  or  obliterates  all 
radiation  labels; 

(b)  A  licensee  shall  retain  a  record  of 
each  disposal  permitted  under 
paragraph  (a)  of  this  section  in 
accordance  with  §  35.2092. 
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Subpart  D — Unsealed  Byproduct 
Material — Low  Dose 

§35.100    Use  of  unsealed  byproduct 
material  for  uptake,  dilution,  and  excretion 
studies  for  which  a  written  directive  is  not 
required. 

A  licensee  may  use  for  uptake, 
dilution,  or  excretion  studies  any 
unsealed  byproduct  material,  except  in 
quantities  that  require  a  written 
directive  piu^uant  to  §35.40,  prepared 
for  medical  use  that  is  either — 

(a)  Obtained  from  a  manufacturer  or 
preparer  licensed  pursuant  to  §  32.72  of 
this  chapter  or  equivalent  Agreement 
State  requirements;  or 

(b)  Prepared  by  an  authorized  nuclear 
pharmacist,  a  physician  who  is  an 
authorized  user  and  who  meets  the 
requirements  specified  in  §  35.292,  or  an 
individual  under  the  supervision  of 
either  as  specified  in  §  35.27. 

§  35.200    Use  of  unsealed  byproduct 
material  for  imaging  and  localization 
studies  for  which  a  written  directive  is  not 
required. 

A  hcensee  may  use  for  imaging  and 
localization  studies  any  unsealed 
byproduct  material,  except  in  quantities 
that  require  a  written  directive  pursuant 
to  §  35.40,  prepared  for  medical  use  that 
is  either — 

(a)  Obtained  from  a  manufacturer  or 
preparer  licensed  pursuant  to  §  32.72  of 
this  chapter  or  equivalent  Agreement 
State  requirements;  or 

(b)  Prepared  by  an  authorized  nuclear 
pharmacist,  a  physician  who  is  an 
authorized  user  and  who  meets  the 
requirements  specified  in  §35.292,  or  an 
individual  under  the  supervision  of 
either  as  specified  in  §  35.27. 

§  35.204    Permissible  molybdenum-99 
concentration. 

(a)  A  licensee  may  not  administer  to 
humans  a  radiopharmaceutical 
containing  more  than  5.55  kBq  (0.15 
|iCi)  of  molybdenum-99  per  millicurie  of 
technetium-99m. 

(b)  A  licensee  that  uses  molybdenum- 
99/technetium-99m  generators  for 
preparing  a  technetium-99m 
radiopharmaceutical  shall  measure  the 
molybdenum-99  concentration  of  the 
first  eluate  after  receipt  of  a  generator  to 
demonstrate  compliance  with  paragraph 
(a)  of  this  section. 

(c)  A  licensee  that  must  measure 
molybdenum  concentration  shall  retain 
a  record  of  each  measurement  in 
accordance  with  §  35.2204. 

§  35.290    Training  for  uptake,  dilution,  and 
excretion  studies. 

Except  as  provided  in  §§  35.57,  the 
licensee  shall  require  the  authorized 
user  of  a  radiopharmaceutical  for  uses 


authorized  under  §  35.100  to  be  a 
physician  who — 

(a)  Is  certified  by  a  medical  specialty 
board  whose  certification  process 
includes  all  of  the  requirements  in 
paragraph  (b)  of  this  section  and  whose 
certification  has  been  approved  by  the 
Commission  or — 

(b)(1)  Has  completed  a  structured 
educational  program  in  basic 
radionuclide  handling  techniques 
applicable  to  the  use  of  diagnostic 
radiopharmaceuticals,  consisting  of 
both— 

(i)  40  hours  of  didactic  training  in  the 
following  areas — 

(A)  Radiation  physics  and 
instrumentation; 

(B)  Radiation  protection; 

(C)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity; 

(D)  Chemistry  of  byproduct  material 
for  medical  use;  and 

(E)  Radiation  biology;  and 

(ii)  20  hours  of  supervised  practical 
experience  under  the  supervision  of  an 
authorized  user  involving — 

(A)  Ordering,  receiving,  and 
unpacking  radioactive  materials  safely 
and  performing  the  related  radiation 
surveys; 

(B)  Calibrating  dose  calibrators  and 
diagnostic  instruments  and  performing 
checks  for  proper  operation  of  survey 
meters; 

(C)  Calculating,  measuring,  and  safely 
preparing  patient  or  human  research 
subject  dosages; 

(D)  Using  administrative  controls  to 
prevent  a  medical  event  involving  the 
use  of  byproduct  material; 

(E)  Using  procedures  to  contain 
spilled  byproduct  material  safely  and 
using  proper  decontamination 
procedures;  and 

(F)  Administering  dosages  to  patients 
or  human  research  subjects;  and 

(2)  Has  obtained  written  certification, 
signed  by  a  preceptor  authorized  user, 
that  the  requirements  in  paragraph  (b)(1) 
of  this  section  have  been  satisfactorily 
completed  and  that  the  individual  has 
achieved  a  level  of  competency 
sufficient  to  independently  function  as 
an  authorized  user  of  a  diagnostic 
radiopharmaceutical  for  the  uses  listed 
in  §  35.100;  and 

(3)  Following  completion  of  the 
requirements  in  paragraph  (b)(1)  of  this 
section,  has  demonstrated  sufficient 
knowledge  in  radiation  safety 
commensurate  vdth  the  use  requested 
by  passing  an  examination  given  by  an 
organization  or  entity  approved  by  the 
Commission  in  accordance  with 
appendix  A  of  this  part. 


§  35.292    Training  for  imaging  and 
localization  studies. 

Except  as  provided  in  §§  35.57.  the 
licensee  shall  require  the  authorized 
user  of  radiopharmaceuticals  and 
generators  for  the  uses  authorized  under 
§  35.200  to  be  a  physician  who — 

(a)  Is  certified  oy  a  medical  specialty 
board  whose  certification  process 
includes  all  of  the  requirements  in 
paragraph  (b)  of  this  section  and  whose 
certification  has  been  approved  by  the 
Commission;  or 

(b)(1)  Has  completed  a  structured 
educational  program  in  basic 
radionuclide  handling  techniques 
applicable  to  the  use  of  diagnostic 
radiopharmaceuticals  and  generators, 
consisting  of  both — 

(i)  80  hours  of  didactic  training  in  the 
following  areas — 

(A)  Radiation  physics  and 
instrumentation; 

(B)  Radiation  protection; 

(C)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity; 

(D)  Chemistry  of  byproduct  material 
for  medical  use;  and 

(E)  Radiation  biology;  and 

(ii)  40  hours  of  supervised  practical 
experience  under  the  supervision  of  an 
authorized  user  involving — 

(A)  Ordering,  receiving,  and 
unpacking  radioactive  materials  safely 
and  performing  the  related  radiation 
surveys; 

(B)  Calibrating  dose  calibrators  and 
diagnostic  instruments  and  performing 
checks  for  proper  operation  of  survey 
meters; 

(C)  Calculating,  measuring,  and  safely 
preparing  patient  or  human  research 
subject  dosages; 

(D)  Using  administrative  controls  to 
prevent  a  medical  event  involving  the 
use  of  byproduct  material; 

(E)  Using  procedures  to  contain 
spilled  byproduct  material  safely  and 
using  prop>er  decontamination 
procedures; 

(F)  Fluting  technetium-99m  fit)m 
generator  systems,  measuring  and 
testing  the  eluate  for  molybdeniun-99, 
and  processing  the  eluate  with  reagent 
kits  to  prepare  technetium-99m  labeled 
radiopharmaceuticals;  and 

(G)  Administering  dosages  to  patients 
or  human  research  subjects;  and 

(2)  Has  obtained  written  certification, 
signed  by  a  preceptor  authorized  user, 
that  the  requirements  in  paragraph  (b)(1) 
of  this  section  have  been  satisfactorily 
completed  and  that  the  individual  has 
achieved  a  level  of  competency 
sufficient  to  independently  function  as 
an  authorized  user  of  diagnostic 
radiopharmaceuticals  and  generators  for 
the  uses  listed  in  §  35.200;  and 

(3)  Following  completion  of  the 
requirements  in  paragraph  (b)(1)  of  this 


43564 


Federal  Register/Vol.  63.  No.  156/Thursday,  August  13,  1998/Proposed  Rules 


section,  has  demonstrated  sufficient 
knowledge  in  radiation  safety 
commensurate  with  the  use  requested 
by  passing  an  examination  given  by  an 
organization  or  entity  approved  by  the 
Commission  in  accordance  with 
appendix  A  of  this  part. 

Subpart  E — Unsealed  Byproduct 
Material — High  Dose 

§  35.300    Use  of  unsealed  byproduct 
material  for  which  a  written  directive  is 
required. 

A  licensee  may  use  any  unsealed 
byproduct  material  prepared  for  medical 
use  and  for  which  a  written  directive  is 
required  that  is  either — 

(a)  Obtained  from  a  manufacturer  or 
preparer  licensed  pursuant  to  §  32.72  of 
this  chapter  or  equivalent  Agreement 
State  requirements;  or 

(b)  Prepared  by  an  authorized  nuclear 
pharmacist,  a  physician  who  is  an 
authorized  user  and  who  meets  the 
requirements  specified  in  §  35.292,  or  an 
individual  under  the  supervision  of 
either  as  specified  in  §  35.27. 

§35.310    Safety  Instruction. 

In  addition  to  the  requirements  of 
§19.12  of  this  chapter. 

(a)  A  licensee  shall  provide  radiation 
safety  instruction,  initially  and  at  least 
annually,  to  personnel  caring  for 
patients  or  human  research  subjects  that 
have  received  radiopharmaceutical 
therapy  and  can  not  be  released  in 
accordance  with  §  35.75.  To  satisfy  this 
requirement,  the  instruction  must  be 
commensurate  vnth  the  duties  of  the 
personnel  and  include — 

(1)  Patient  or  human  research  subject 
control: 

(2)  Visitor  control,  including — 

(i)  Routine  visitation  to  hospitalized 
individuals  in  accordance  with 
§  20.1301(a)(1)  of  this  chapter;  and 

(ii)  Visitation  authorized  in 
accordance  with  §  20.1301(a)(3); 

(3)  Contamination  control; 

(4)  Waste  control;  and 

(5)  Notification  of  the  authorized  user 
and  the  Radiation  Safety  Officer,  or  his 
designee,  if  the  patient  or  the  human 
research  subject  dies  or  has  a  medical 
emergency. 

(b)  A  licensee  shall  retain  a  record  of 
individuals  receiving  instruction  in 
accordance  with  §  35.2310. 

§  35.31 5    Safety  precautions. 

(a)  For  each  patient  or  human 
research  subject  that  cannot  be  released 
in  accordance  with  §  35.75,  a  licensee 
shall— 

(1)  Provide  a  private  room  with  a 
private  sanitary  facility; 

(2)  Visibly  post  the  patient's  or  the 
human  research  subject's  room  with  a 


"Radioactive  Materials"  sign  and  note 
on  the  door  or  in  the  patient's  or  human 
research  subject's  chart  where  and  how 
long  visitors  may  stay  in  the  patient's  or 
the  human  research  subject's  room;  and 

(3)  Either  monitor  material  and  items 
removed  from  the  patient's  or  the 
human  research  subject's  room  to 
determine  that  their  radioactivity  cannot 
be  distinguished  from  the  natural 
background  radiation  level  with  a 
radiation  detection  survey  instrument 
set  on  its  most  sensitive  scale  and  with 
no  interposed  shielding,  or  handle  such 
material  and  items  as  radioactive  waste. 

(b)  A  licensee  shall  notify  the 
authorized  user  and  the  Radiation 
Safety  Officer,  or  his  or  her  designee,  as 
soon  as  possible,  if  the  patient  or  human 
research  subject  has  a  medical 
emergency  and,  immediately,  if  the 
patient  dies. 

§  35.390    Training  for  use  of  unsealed 
byproduct  material  for  therapy  or  for  use  of 
unsealed  byproduct  material  that  requires  a 
written  directive. 

Except  as  provided  in  §  35.57,  the 
licensee  shall  require  the  authorized 
user  of  a  radiopharmaceutical  for  the 
uses  authorized  under  §  35.300  to  be  a 
physician  who — 

(a)  Is  certified  by  a  medical  specialty 
board  whose  certification  process 
includes  all  of  the  requirements  in 
paragraph  (b)  of  this  section  and  whose 
certification  has  been  approved  by  the 
Commission;  or 

(b)(1)  Has  completed  a  structured 
educational  program  in  basic 
radionuclide  handling  techniques 
applicable  to  the  use  of  unsealed 
byproduct  material  consisting  of  both — 

(i)  80  hours  of  didactic  training  in  the 
following  areas — 

(A)  Radiation  physics  and 
instrumentation; 

(B)  Radiation  protection; 

(C)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity;  and 

(D)  Radiation  biology;  and 

(ii)  40  hours  of  supervised  practical 
experience  under  the  supervision  of  an 
authorized  user  at  a  medical  institution 
involving — 

(A)  Ordering,  receiving,  and 
unpacking  radioactive  materials  safely 
and  performing  the  related  radiation 
surveys; 

(B)  Calibrating  dose  calibrators,  as 
appropriate,  and  performing  checks  for 
proper  operation  of  survey  meters; 

(C)  Calculating,  measuring,  and  safely 
preparing  patient  or  human  research 
subject  dosages; 

(D)  Using  administrative  controls  to 
prevent  a  medical  event  involving  the 
use  of  byproduct  material; 

(E)  Using  procedures  to  contain 
spilled  byproduct  material  safely  and 


using  proper  decontamination 
procedures;  and 

(2)  Has  had  experience,  obtained 
under  the  direct  supervision  of  an 
authorized  user,  involving  at  least  five 
cases  for  each  procedure  with  radiation 
safety  hazards  similar  to  that  use  for 
which  the  individual  is  requesting 
authorized  user  status.  This  experience 
may  be  obtained  concurrently  with  the 
supervised  practical  experience 
required  by  paragraph  (b)(l)(ii)  of  this 
section; 

(3)  Has  obtained  written  certification, 
signed  by  a  preceptor  authorized  user, 
that  the  requirements  in  paragraphs  (b) 
(1)  and  (2)  of  this  section  have  been 
satisfactorily  completed  and  that  the 
individual  has  achieved  a  level  of 
competency  sufficient  to  independently 
function  as  an  authorized  user  of 
unsealed  byproduct  material  for  the 
uses  listed  in  §  35.300;  and 

(4)  Following  completion  of  the 
requirements  in  paragraph  (b)  (1)  and  (2) 
of  this  section,  has  demonstrated 
sufficient  knowledge  in  radiation  safety 
commensurate  with  the  use  requested 
by  passing  an  examination  given  by  an 
organization  or  entity  approved  by  the 
Commission  in  accordance  with 
appendix  A  of  this  part. 

Subpart  F—  Manual  Brachytherapy 

§  35.400    Use  of  sources  for  manual 
brachytherapy. 

A  licensee  shall  use  only 
brachytherapy  sources  for  therapeutic 
medical  uses  as  approved  in  the  Sealed 
Source  and  Device  Registry. 

§  35.404    Radiation  surveys  of  patients  or 
human  research  subjects  treated  with 
implants. 

(a)  Immediately  after  implanting 
sources  in  a  patient  or  a  human  research 
subject,  the  licensee  shall  make  a 
radiation  survey  of  the  patient  or  the 
human  research  subject  and  the  adjacent 
area  of  use  to  confirm  that  no  sources 
have  been  misplaced. 

(b)  Immediately  after  removing  the 
last  temporary  implant  source  from  a 
patient  or  a  human  research  subject,  the 
licensee  shall  make  a  radiation  survey  of 
the  patient  or  the  human  research 
subject  with  a  radiation  detection 
survey  instrument  to  confirm  that  all 
sources  have  been  removed. 

(c)  A  licensee  shall  retain  a  record  of 
patient  or  human  research  subject 
surveys  in  accordance  with  §  35.2404. 

§  35.406    Brachytherapy  sources  inventory. 

(a)  A  licensee  shall  maintain 
accountability  at  all  times  for  all 
brachytherapy  sources  in  storage  or  use. 

(b)  Promptly  after  removing  sources 
from  a  patient  or  a  human  research 
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subject,  a  licensee  shall  return 
brachytherapy  sources  to  a  secure 
storage  area. 

(c)  A  licensee  shall  maintain  a  record 
of  the  brachytherapy  source 
accountability  in  accordance  with 
§35.2406. 

§35.410    Safety  instruction. 

In  addition  to  the  requirements  of 
§19.12  of  this  chapter, 

(a)  The  licensee  shall  provide 
radiation  safety  instruction,  initially  and 
at  least  annually,  to  personnel  caring  for 
patients  or  human  research  subjects  that 
are  undergoing  implant  therapy  and 
cannot  be  released  in  accordance  with 

§  35.75.  To  satisfy  this  requirement,  the 
instruction  must  be  commensurate  with 
the  duties  of  the  personnel  and  include 
the  — 

(1)  Size  and  appearance  of  the 
brachytherapy  sources; 

(2)  Safe  handling  and  shielding 
instructions; 

(3)  Patient  or  human  research  subject 
control; 

(4)  Visitor  control,  including  both — 
(i)  Routine  visitation  of  hospitalized 

individuals  in  accordance  with 
§  20.1301(a)(1)  of  this  chapter;  and 

(ii)  Visitation  authorized  in 
accordance  with  §  20.1301(a)(3);  and 

(5)  Notification  of  the  authorized  user 
and  Radiation  Safety  Officer,  or  his  or 
her  designee,  if  the  patient  or  the  human 
research  subject  dies  or  has  a  medical 
emergency. 

(b)  A  licensee  shall  retain  a  record  of 
individuals  receiving  instruction  in 
accordance  with  §  35.2310. 

§  35.41 5    Safety  precautions. 

(a)  For  each  patient  or  human 
research  subject  receiving 
brachytherapy  and  confined  pursuant  to 
§  35.75,  a  licensee  shall — 

(1)  Not  quarter  the  patient  or  the 
human  research  subject  in  the  same 
room  as  an  individual  who  is  not 
receiving  radiation  therapy;  and 

(2)  Visibly  post  the  patient's  or  human 
research  subject's  room  with  a 
"Radioactive  Materials"  sign  and  note 
on  the  door  or  in  the  patient's  or  human 
research  subject's  chart  where  and  how 
long  visitors  may  stay  in  the  patient's  or 
human  research  subject's  room. 

(b)  A  licensee  shall  have  available, 
near  each  treatment  room,  emergency 
response  equipment.  The  emergency 
response  equipment  must  include,  as 
applicable — 

(1)  A  device  to  assist  in  placing  the 
source(s)  in  the  shielded  position; 

(2)  A  shielded  source/applicator 
storage  container; 

(3)  Remote  handling  tools;  and 

(4)  Supplies  necessary  to  surgically 
remove  applicators  or  sources  from  a 


patient  or  human  research  subject 
treated  internally  with  sealed  sources. 

(c)  A  licensee  shall  notify  the 
authorized  user  £md  the  Radiation 
Safety  Officer,  or  his  designee,  as  soon 
as  possible,  if  the  patient  or  human 
research  subject  has  a  medical 
emergency  and,  immediately,  if  the 
patient  dies. 

§  35.432    Full  calibration  measurements  of 
brachytherapy  sources. 

(a)  A  licensee  authorized  to  use 
brachytherapy  sources  for  medical  use 
shall  perform  full  calibration 
measurements  on  brachytherapy  sources 
before  the  first  medical  use  of  the  source 
or  source/applicator  configuration. 

(b)  A  licensee  may  use  calibration 
measurements  provided  by  the  source 
manufacturer  that  are  made  in 
accordance  with  the  requirements  of 
this  section. 

(c)  To  satisfy  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section, 
full  calibration  measurements  must 
include  determination  of — 

(1)  The  output  or  activity  within  +/- 
5  percent;  and 

(2)  Source  positioning  accuracy 
within  applicators. 

(d)  A  licensee  shall  use  the  dosimetry 
system  described  in  §  35.630(a)  to 
measure  the  output  or  activity  of  the 
brachytherapy  source. 

(e)  A  licensee  shall  make  full 
calibration  measurements  required  by 
paragraph  (a)  of  this  section  in 
accordance  with  published  protocols  by 
nationally  recognized  bodies. 

(0  A  licensee  shall  mathematically 
correct  the  outputs  or  activities 
determined  in  paragraph  (c)  of  this 
section  for  physical  decay  at  intervals 
consistent  with  1  percent  physical 
decay. 

(g)  A  licensee  shall  retain  a  record  of 
each  calibration  in  accordance  with 
§35.2432. 

§  35.490    Training  for  use  of  manual 
brachytherapy  sources. 

Except  as  provided  in  §  35.57,  the 
licensee  shall  require  the  authorized 
user  of  a  manual  brachytherapy  source 
for  the  uses  authorized  under  §  35.400 
to  be  a  physician  who — 

(a)  Is  certified  by  a  medical  specialty 
board  whose  certification  process 
includes  all  of  the  requirements  in 
paragraph  (b)  of  this  section  and  whose 
certification  has  been  approved  by  the 
Commission;  or 

(b)(1)  Has  completed  a  structured 
educational  program  in  basic 
radionuclide  handling  techniques 
applicable  to  the  use  of  manual 
brachytherapy  sources  consisting  of 
both— 


(i)  200  hours  of  didactic  training  in 
the  following  areas  — 

(A)  Radiation  physics  and 
instrumentation; 

(B)  Radiation  protection; 

(C)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity;  and 

(D)  Radiation  biology: 

(ii)  500  hours  of  super\'ised  practical 
experience,  under  the  supervision  of  an 
authorized  user  at  a  medical  institution, 
involving — 

(A)  Ordering,  receiving,  and 
unpacking  radioactive  materials  safely 
and  performing  the  related  radiation 
surveys; 

(B)  Checking  survey  meters  for  proper 
operation; 

(C)  Preparing,  implanting,  and 
removing  sealed  sources; 

(D)  Maintaining  running  inventories 
of  material  on  hand; 

(E)  Using  administrative  controls  to 
prevent  a  medical  event  involving  the 
use  of  byproduct  material; 

(F)  Using  emergency  procedures  to 
control  byproduct  material;  and 

(2)  Three  years  of  supervised  clinical 
experience  that  includes  one  year  in  a 
formal  training  program  approved  by 
the  Residency  Review  Committee  for 
Radiology  of  the  Accreditation  Council 
for  Graduate  Medical  Education  or  the 
Committee  on  Postdoctoral  Training  of 
the  American  Osteopathic  Association 
or  equivalent  program  approved  by  the 
NRC.  and  an  additional  two  years  of 
clinical  experience  under  the 
supervision  of  an  authorized  user;  and 

(3)  Has  obtained  written  certification, 
signed  by  a  preceptor  authorized  user, 
that  the  requirements  in  paragraphs 
(b)(1)  and  (2)  of  this  section  have  been 
satisfactorily  completed  and  that  the 
individual  has  achieved  a  level  of 
competency  sufficient  to  independently 
function  as  an  authorized  user  of 
manual  brachytherapy  sources  for  the 
uses  listed  in  §  35.400;  and.  (4) 
Following  completion  of  the 
requirements  in  paragraph  (b)(1)  and  (2) 
of  this  section,  has  demonstrated 
sufficient  knowledge  in  radiation  safety 
commensurate  with  the  use  requested 
by  passing  an  examination  given  by  an 
organization  or  entity  approved  by  the 
Commission  in  accordance  with 
appendix  A  of  this  part. 

Subpart  G — Sealed  Sources  for 
Diagnosis 

§  35.500    Use  of  sealed  sources  for 
diagnosis. 

A  licensee  shall  use  only  sealed 
sources  for  diagnostic  medical  uses  as 
approved  in  the  Sealed  Source  and 
Etevice  Registn,'. 


43566 


Federal  Register/Vol.  63,  No.  156/Thursday,  August  13,  1998/Proposed  Rules 


§  35.590    Training  for  use  of  sealed 
sources  for  diagnosis. 

Except  as  provided  in  §  35.57,  the 
licensee  shall  require  the  authorized 
user  of  a  diagnostic  sealed  source  for  the 
use  in  a  device  authorized  under 
§  35.500  to  be  a  physician,  dentist,  or 
podiatrist  who — 

(a)  Is  certified  by  a  speciality  board 
whose  certification  process  includes  all 
of  the  requirements  in  paragraph  (b)  of 
this  section  and  whose  certification  has 
been  approved  by  the  Commission;  or 

(b)  Has  had  8  hours  of  classroom  and 
laboratory  training  in  basic  radionuclide 
handling  techniques  specifically 
applicable  to  the  use  of  the  device  that 
includes — 

(1)  Radiation  physics  and 
instrumentation: 

(2)  Radiation  protection; 

(3)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity; 

(4)  Radiation  biology;  and 

(5)  Training  in  the  use  of  the  device 
for  the  uses  requested. 

Subpart  H — Therapeutic  Medical 
Devices 

§  35.600    Use  of  a  sealed  source  In  a  device 
for  therapeutic  medical  uses. 

A  licensee  shall  use  sealed  sources 
and  devices  for  therapy  as  approved  in 
the  Sealed  Source  and  Device  Registry 
for  medical  use. 

§  35.604    Radiation  surveys  of  patients  and 
human  research  subjects  treated  with 
remote  afterloaders. 

(a)  Before  releasing  a  patient  or  a 
human  research  subject  from  licensee 
control,  a  licensee  shall  make  a  survey 
of  the  patient  or  the  human  research 
subject  and  the  afterloader  device  with 
a  portable  radiation  detection  survey 
instrument  to  confirm  that  the  source(s) 
has  been  removed  from  the  patient  or 
human  research  subject  and  returned  to 
the  safe  shielded  position. 

(b)  A  licensee  shall  retain  a  record  of 
patient  or  human  research  subject 
surveys  in  accordance  with  §  35.2404. 

§  35.605    Instailatlon,  maintenance,  and 
repair. 

(a)  Only  a  person  specifically  licensed 
by  the  Commission  or  an  Agreement 
State  shall  install,  maintain,  adjust,  or 
repair  a  device  that  involves  work  on 
the  source(s)  shielding,  the  source(s) 
driving  unit,  or  other  electronic  or 
mechanical  component  that  could 
expose  the  source,  reduce  the  shielding 
around  the  source(s),  or  compromise  the 
radiation  safety  of  the  device  or  the 
source(s). 

(b)  Except  for  low  dose-rate  remote 
afterloader  devices,  only  a  person 
specifically  licensed  by  the  Commission 


or  an  Agreement  State  shall  install, 
replace,  relocate,  or  remove  a  sealed 
source  or  source  contained  in  a  device, 

(c)  For  a  low  dose-rate  remote 
afterloader  device,  only  a  person 
specifically  licensed  by  the  Commission 
or  an  Agreement  State  or  an  authorized 
medical  physicist  shall  perform  the 
functions  listed  in  paragraph  fb)  of  this 
section. 

(d)  A  licensee  shall  retain  a  record  of 
the  installation,  maintenance,  and  repair 
done  on  therapeutic  medical  devices  in 
accordance  with  §  35.2605. 

§  35.610    Safety  procedures  and 
instructions  for  remote  afterloaders, 
teletherapy  units,  and  gamma  stereotactic 
radiosurgery  units. 

(a)  A  licensee  shall  develop, 
implement,  and  maintain  wrritten 
procedures  for — 

(1)  Securing  the  device,  the  console, 
the  console  keys,  and  the  treatment 
room  when  not  in  use  or  unattended; 

(2)  Except  for  low  dose-rate  remote 
afterloaders,  ensuring  that  only  the 
patient  or  the  human  research  subject  is 
in  the  treatment  room  before  initiating 
treatment  with  the  source(s),  unless 
contraindicated,  or  after  a  door  interlock 
interruption; 

(3)  Preventing  dual  operation  of  more 
than  one  radiation  producing  device  in 
a  treatment  room  if  applicable;  and 

(4)  Responding  to  an  abnormal 
situation  when  the  operator  is  unable  to 
place  the  source(s)  in  the  shielded 
position,  or  remove  the  patient  or 
human  research  subject  from  the 
radiation  field  with  controls  from 
outside  the  treatment  room.  This 
procedure  must  include — 

(i)  Instructions  for  responding  to 
equipment  failures  and  the  names  of  the 
individuals  responsible  for 
implementing  corrective  actions; 

(ii)  The  process  for  restricting  access 
to  and  posting  of  the  treatment  area  to 
minimize  the  risk  of  inadvertent 
e.xposure;  and 

(iii)  The  names  and  telephone 
numbers  of  the  authorized  users,  the 
authorized  medical  physicist,  and  the 
Radiation  Safety  Officer  to  be  contacted 
if  the  device  or  console  operates 
abnormally. 

(b)  A  copy  of  the  procedures  required 
by  §  35.610(a)  must  be  physically 
located  at  the  unit  console. 

(c)  A  licensee  shall  post  instructions 
at  the  device  console  to  inform  the 
operator  of — 

(1)  The  location  of  the  procedures 
required  by  §  35.610(a);  and 

(2)  The  names  and  telephone  numbers 
of  the  authorized  users,  the  authorized 
medical  physicist,  and  the  Radiation 
Safety  Officer  to  be  contacted  if  the 


device  or  console  unit  or  console 
operates  abnormally. 

(d)  A  licensee  shall  provide 
instruction  and  practice  drills,  initially 
and  at  least  annually,  in  the  procedures 
identified  in  paragraph  (a)  of  this 
section  and  the  operating  procedures  to 
all  individuals  who  operate  the  device, 
as  appropriate  to  the  individual's 
assigned  duties.  A  licensee  shall  ensure 
that  operators  receive  refresher  training 
in  the  operation  of  the  unit  and 
procedures  for  periodic  spot-checks  and 
full  calibrations;  and  that  operators, 
authorized  medical  physicists,  and 
authorized  users  participate  in  drills  of 
the  emergency  procedures. 

(e)  A  licensee  shall  retain  a  record  of 
individuals  receiving  instruction 
required  by  paragraph  (d)  of  this 
section,  in  accordeuice  with  §  35.2310. 

§  35.61 5    Safety  precautions  for  remote 
afterloaders,  teletherapy  units,  and  gamma 
stereotactic  radiosurgery  units. 

(a)  A  licensee  shall  control  access  to 
the  treatment  room  by  a  door  at  each 
entrance. 

(b)  A  licensee  shall  equip  each 
entrance  to  the  treatment  room  with  an 
electrical  interlock  system  that  will — 

(1)  Prevent  the  operator  fi-om 
initiating  the  treatment  cycle  unless 
each  treatment  room  entrance  door  is 
closed; 

(2)  Cause  the  sources  to  be  shielded 
immediately  when  an  entrance  door  is 
opened; and 

(3)  Prevent  the  primary  beam  of 
radiation  from  being  turned  on 
following  an  interlock  interruption  imtil 
all  treatment  room  entrance  doors  are 
closed  and  the  beam  on-off  control  is 
reset  at  the  console. 

(c)  A  licensee  shall  require  any 
individual  entering  the  treatment  room 
to  assure,  through  the  use  of  appropriate 
radiation  monitors,  that  radiation  levels 
have  returned  to  ambient  levels. 

(d)  Except  for  low-dose  remote 
afterloaders,  a  licensee  shall  construct 
or  equip  each  treatment  room  with 
viewing  and  intercom  systems  to  permit 
continuous  observation  of  the  patient  or 
the  human  research  subject  from  the 
treatment  console  during  irradiation. 

(e)  For  licensed  activities  where 
sources  are  placed  within  the  patient's 
or  human  research  subject's  body,  a 
licensee  shall  only  conduct  treatments 
which  allow  for  expeditious  removal  of 
a  decoupled  or  jammed  source. 

(f)  In  addition  to  the  requirements 
specified  in  paragraphs  (a)  through  (e)  of 
this  section,  a  licensee  shall — 

(1)  For  low  dose-rate  remote 
afterloader  devices,  require — 

(i)  An  authorized  user  or  an 
authorized  medical  physicist  to  be 
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physically  present  during  the  initiation 
of  all  patient  treatments  involving  the 
device;  and 

(ii)  An  authorized  medical  physicist 
and  an  authorized  user  or  a  physician, 
who  has  been  designated  by  the 
authorized  user  and  who  is  a  radiation 
oncology  physician  trained  in 
emergency  response  for  the  device,  to  be 
immediately  available  during 
continuation  of  all  patient  treatments 
involving  the  device. 

(2)  For  high  dose-rate  remote 
afterloader  devices,  require — 

(i)  An  authorized  user  and  an 
authorized  medical  physicist  to  be 
physically  present  during  the  initiation 
of  all  patient  treatments  involving  the 
device;  and 

(ii)  An  authorized  medical  physicist 
and  an  authorized  user  or  a  physician, 
who  has  been  designated  by  the 
authorized  user  and  who  is  a  radiation 
oncology  physician  that  has  been 
trained  in  emergency  response  for  the 
device,  to  be  physically  present  during 
continuation  of  all  patient  treatments 
involving  the  device. 

(3)  For  pulsed  dose-rate  remote 
afterloader  devices,  require — 

(i)  An  authorized  user  and  an 
authorized  medical  physicist  to  be 
physically  present  during  the  initiation 
of  all  patient  treatments  involving  the 
device;  and 

(ii)  An  authorized  medical  physicist 
and  an  authorized  user  or  a  physician, 
who  has  been  designated  by  the 
authorized  user  and  who  is  a  radiation 
oncology  physician  that  has  been 
trained  in  emergency  response  for  the 
device,  to  be  immediately  available 
during  continuation  of  all  patient 
treatments  involving  the  device. 

(4)  For  gamma  stereotactic 
radiosurgery  units,  require  an 
authorized  user  and  an  authorized 
medical  physicist  to  be  physically 
present  throughout»all  patient 
treatments  involving  the  unit. 

(g)  The  licensee  shall  have  emergency 
response  equipment  available  near  each 
treatment  room.  The  emergency 
response  equipment  must  include,  as 
applicable — 

U)  A  device  to  assist  in  placing  the 
source(s)  in  the  shielded  position; 

(2)  A  shielded  source/applicator 
storage  container; 

(3)  Remote  handling  tools;  and 

(4)  Supplies  necessary  to  surgically 
remove  applicators  or  sources  from  a 
patient  or  human  research  subject 
treated  internally  with  sealed  sources. 

§  35.630    Dosimetry  equipment. 

(a)  A  licensee  shall  have  a  calibrated 
dosimetry  system  available  for  use.  To 
satisfy  this  requirement,  one  of  the 
following  two  conditions  must  be  met. 


(1)  The  system  must  have  been 
calibrated  using  a  source  traceable  to  the 
National  Institute  of  Standards  and 
Technology  and  published  protocols 
approved  by  nationally  recognized 
bodies  or  by  a  calibration  laboratory 
accredited  by  the  American  Association 
of  Physicists  in  Medicine  (AAPM).  The 
calibration  must  have  been  performed 
within  the  previous  2  years  and  after 
any  servicing  that  may  have  affected 
system  calibration;  or 

(2)  The  system  must  have  been 
calibrated  within  the  previous  4  years; 
18  to  30  months  after  that  calibration, 
the  system  must  have  been 
intercompared  with  another  dosimetr>' 
system  that  was  calibrated  within  the 
past  24  months  by  the  National  Institute 
of  Standards  and  Technology  or  by  a 
calibration  laboratory  accredited  hy  the 
AAPM.  The  results  of  the 
intercomparison  must  have  indicated 
that  the  calibration  factor  of  the 
licensee's  system  had  not  changed  by 
more  than  2  percent.  The  licensee  may 
not  use  the  intercomparison  result  to 
change  the  calibration  factor.  When 
intercomparing  dosimetry  systems  to  be 
used  for  calibrating  sealed  sources  for 
therapeutic  devices,  the  licensee  shall 
use  a  comparable  device  with  beam 
attenuators  or  collimators,  as  applicable, 
and  sources  of  the  same  radionuclide  as 
the  source  used  at  the  licensee's  facility. 

(b)  The  licensee  shall  have  available 
for  use  a  dosimetry  system  for  spot- 
check  measurements.  To  satisfy  this 
requirement,  the  system  may  be 
compared  with  a  system  that  has  been 
calibrated  in  accordance  with  paragraph 
(a)  of  this  section.  This  comparison 
must  have  been  performed  within  the 
previous  year  and  after  each  servicing 
that  may  have  affected  system 
calibration.  The  spot-check  system  may 
be  the  same  system  used  to  meet  the 
requirement  in  paragraph  (a)  of  this 
section. 

(c)  The  licensee  shall  retain  a  record 
of  each  calibration,  intercomparison, 
and  comparison  in  accordance  with 
§35.2630. 

§  35.&32    Full  calibration  measurements  on 
teletherapy  units. 

(a)  A  licensee  authorized  to  use  a 
teletherapy  unit  for  medical  use  shall 
perform  full  calibration  measurements 
on  each  teletherapy  unit — 

(1)  Before  the  first  medical  use  of  the 
unit;  and 

(2)  Before  medical  use  under  the 
following  conditions: 

(i)  Whenever  spot-check 
measurements  indicate  that  the  output 
differs  by  more  than  5  percent  from  the 
output  obtained  at  the  last  full 


calibration  corrected  mathematically  for 
radioactive  decay: 

(ii)  Following  replacement  of  the 
source  or  following  reinstallation  of  the 
teletherapy  unit  in  a  new  location; 

(iii)  Following  any  repair  of  the 
teletherapy  unit  that  includes  removal 
of  the  source  or  major  repair  of  the 
components  associated  with  the  source 
exposure  assembly:  and 

(3)  At  inter\'als  not  exceeding  1  year 

(b)  To  satisfy  the  requirement  of 
paragraph  (a)  of  this  section,  full 
calibration  measurements  must  include 
determination  of — 

(1)  The  output  within  +/-3  percent  for 
the  range  of  field  sizes  and  for  the 
distance  or  range  of  distances  used  for 
medical  use; 

(2)  The  coincidence  of  the  radiation 
field  and  the  field  indicated  by  the  light 
beam  localizing  device; 

(3)  The  uniformity  of  the  radiation 
field  and  its  dependence  on  the 
orientation  of  the  useful  beam: 

(4)  Timer  accuracy  and  linearity  over 
the  range  of  use; 

(5)  On-off  error;  and 

(6)  The  accuracy  of  all  distance 
measuring  and  localization  devices  in 
medical  use. 

(c)  A  licensee  shall  use  the  dosimetry 
system  described  in  §  35.630(a)  to 
measure  the  output  for  one  set  of 
exposure  conditions.  The  remaining 
radiation  measurements  required  in 
paragraph  (b)(1)  of  this  section  may  be 
made  using  a  dosimetn,'  system  that 
indicates  relative  dose  rates. 

(d)  A  licensee  shall  make  full 
calibration  measurements  required  by 
paragraph  (a)  of  this  section  in 
accordance  with  published  protocols 
approved  by  nationally  recognized 
bodies. 

(e)  A  licensee  shall  mathematically 
correct  the  outputs  determined  in 
paragraph  (b)(1)  of  this  section  for 
physical  decay  for  inter\'als  not 
exceeding  1  month  for  cobalt-60,  6 
months  for  cesium-137,  or  at  inter\als 
consistent  with  1  percent  decay  for  all 
other  nucUdes. 

(f)  Full  calibration  measurements 
required  by  paragraph  (a)  of  this  section 
and  physical  decay  corrections  required 
by  paragraph  (e)  of  this  section  must  be 
performed  by  the  authorized  medical 
physicist. 

(g)  A  licensee  shall  retain  a  record  of 
each  calibration  in  accordance  with 
§35.2632. 

§  35.633    Full  calibration  measurements  on 
remote  afterloaders. 

(a)  A  licensee  authorized  to  use  a 
remote  afterloader  for  nedical  use  shall 
perform  full  calibration  measurements 
on  each  unit — 
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(U  Before  the  first  medical  use  of  the 
unit; 

(2)  Before  medical  use  under  the 
following  conditions: 

(il  Whenever  spot-check 
measurements  indicate  that  the  output 
differs  by  more  than  5  percent  from  the 
output  obtained  at  the  last  full 
calibration  corrected  mathematically  for 
radioactive  decay; 

(ii)  Following  replacement  of  the 
source  or  following  reinstallation  of  the 
unit  in  a  new  location  outside  the 
facility;  and 

(iii)  Following  any  repair  of  the  unit 
that  includes  removal  of  the  source  or 
major  repair  of  the  components 
associated  with  the  source  exposure 
assembly;  and 

(3)  At  intervals  not  exceeding  120 
days  for  high  dose-rate  and  pulsed  dose- 
rate  remote  afterloaders;  and 

(4)  At  intervals  not  exceeding  1  year 
for  low  dose-rate  remote  afterloaders. 

(b)  To  satisfy  the  requirement  of 
paragraph  (a)  of  this  .section,  full 
calibration  measurements  must  include 
determination  of: 

(1)  The  output  within  +/  -  5  percent; 

(2)  Source  positioning  accuracy  to 
within  +/-1  millimeter; 

(3)  Source  retraction  with  backup 
battery  upon  power  failure;  and 

(4)  the  operability  of  the  electrically 
assisted  treatment  room  doors  with  the 
high-dose  rate  remote  afterloader  unit 
electrical  power  turned  off. 

(c)  In  addition  to  the  requirements  for 
full  calibrations  for  all  remote 
afterloaders  in  paragraph  (bj  of  this 
section,  a  licensee  shall: 

(1)  For  high  dose-rate  and  pulsed 
dose-rate  remote  afterloaders. 
calibrate — 

(i)  At  intervals  not  exceeding  one 
quarter: 

(A)  The  source  guide  tubes; 

(B)  Timer  accuracy  and  linearity  over 
the  typical  range  of  use;  and 

(CJ  Length  of  the  connectors;  and 

(ii)  Annually,  the  function  of  the 

source  tube  guides  and  connectors. 

(2)  For  low  dose-rate  remote 
afterloaders,  perform  an  autoradiograph 
of  the  source(s)  to  verify  inventory  and 
source(s)  arrangement  and  a  spot  check 
of  the  absolute  timer  accuracy  at 
intervals  not  exceeding  one  quarter. 

(d)  A  licensee  shall  use  the  dosimetry 
system  described  iri  §  35.630(a)  to 
measure  the  output. 

(e)  A  licensee  shall  make  full 
calibration  measurements  required  by 
paragraph  (a)  of  this  section  in 
accordance  with  published  protocols 
approved  by  nationally  recognized 
bodies. 

(f)  A  licensee  shall  mathematically 
correct  the  outputs  determined  in 


paragraph  (b)(1)  of  this  section  for 
physical  decay  at  intervals  consistent 
with  1  percent  physical  decay. 

(g)  Full  calibration  measurements 
required  by  paragraph  (a)  of  this  section 
and  physical  decay  corrections  required 
by  paragraph  (f)  of  this  section  must  be 
performed  by  the  authorized  medical 
physicist. 

(h)  A  licensee  shall  retain  a  record  of 
each  calibration  in  accordance  with 
§35.2633. 

§35.635    Full  calibration  measurements  on 
gamma  stereotactic  radiosurgery  units. 

(a)  A  licensee  authorized  to  use  a 
gamma  stereotactic  radiosurgery  unit  for 
medical  use  shall  perform  full 
calibration  measurements  on  each 
unit — 

(1)  Before  the  first  medical  use  of  the 
unit; 

(2)  Before  medical  use  under  the 
following  conditions — 

(i)  Whenever  spot-check 
measurements  indicate  that  the  output 
differs  by  more  than  5  percent  from  the 
output  obtained  at  the  last  full 
calibration  corrected  mathematically  for 
radioactive  decay; 

(ii)  Following  replacement  of  the 
sources  or  following  reinstallation  of  the 
gamma  stereotactic  radiosurgery  unit  in 
a  new  location;  and 

(iii)  Following  any  repair  of  the 
gamma  stereotactic  radiosurgery  unit 
that  includes  removal  of  the  sources  or 
major  repair  of  the  components 
associated  with  the  source  assembly; 
and 

(3)  At  intervals  not  exceeding  1  year. 

(b)  To  satisfy  the  requirement  of 
paragraph  (a)  of  this  section,  full 
calibration  measurements  must  include 
determination  of — 

(1)  The  output  within  +/-3  percent; 

(2)  Relative  helmet  factors; 

(3)  Isocenter  coincidence; 

(4)  Timer  accuracy  and  linearity  over 
the  range  of  use; 

(5)  On-off  error;  and 

(6)  Trunnion  centricity. 

(c)  A  licensee  shall  use  the  dosimetry 
system  described  in  §  35.630(a)  to 
measure  the  output  for  one  set  of 
exposure  conditions.  The  remaining 
radiation  measurements  required  in 
paragraph  (b)(1)  of  this  section  may  be 
made  using  a  dosimetry  system  that 
indicates  relative  dose  rates. 

(d)  A  licensee  shall  make  full 
calibration  measurements  required  by 
paragraph  (a)  of  this  section  in 
accordance  with  published  protocols 
approved  by  nationally  recognized 
bodies. 

(e)  A  licensee  shall  mathematically 
correct  the  outputs  determined  in 
paragraph  (b)(1)  of  this  section  at 


intervals  not  exceeding  1  month  for 
cobalt-60  and  at  intervals  consistent 
with  1  percent  physical  decay  for  all 
other  radionuclides. 

(f)  Full  calibration  measurements 
required  by  paragraph  (a)  of  this  section 
and  physical  decay  corrections  required 
by  paragraph  (e)  of  this  section  must  be 
performed  by  the  authorized  medical 
physicist. 

(g)  A  licensee  shall  retain  a  record  of 
each  calibration  in  accordance  with 
§35.2635. 

§  35.642    Periodic  spot-checks  for 
teletherapy  units. 

(a)  A  licensee  authorized  to  use 
teletherapy  units  for  medical  use  shall 
perform  output  spot-checks  on  each 
teletherapy  unit  once  in  each  calendar 
month  that  include  determination  of — 

(1)  Timer  constancy,  and  timer 
linearity  over  the  range  of  use; 

(2)  On-off  error; 

(3)  The  coincidence  of  the  radiation 
field  and  the  field  indicated  by  the  light 
beam  localizing  device; 

(4)  The  accuracy  of  all  distance 
measuring  and  localization  devices  used 
for  medical  use; 

(5)  The  output  for  one  typical  set  of 
operating  conditions  measured  with  the 
dosimetry  system  described  in 
§35.63Q(b);and 

(6)  The  difference  between  the 
measurement  made  in  paragraph  (b)(5) 
of  this  section  and  the  anticipated 
output,  expressed  as  a  percentage  of  the 
anticipated  output  (i.e.,  the  value 
obtained  at  last  full  calibration  corrected 
mathematically  for  physical  decay). 

(b)  A  licensee  shall  perform 
measurements  required  by  paragraph  (a) 
of  this  section  in  accordance  with 
written  procedures  established  by  the 
authorized  medical  physicist.  That 
individual  need  not  actually  perform 
the  spot  check  measurements. 

(c)  A  licensee  shall  have  the 
authorized  medical  physicist  review  the 
results  of  each  spot-check  within  15 
days.  The  authorized  medical  physicist 
shall  promptly  notify  the  licensee  in 
writing  of  the  results  of  each  spot-check. 

(d)  A  licensee  authorized  to  use  a 
teletherapy  unit  for  medical  use  shall 
perform  safety  spot-checks  of  each 
teletherapy  facility  once  in  each 
calendar  month  and  after  each  source 
installation  to  assure  proper  operation 
of— 

(1)  Electrical  interlocks  at  each 
teletherapy  room  entrance; 

(2)  Electrical  or  mechanical  stops 
installed  for  the  purpose  of  limiting  use 
of  the  primary  beam  of  radiation 
(restriction  of  source  housing  angulation 
or  elevation,  carriage  or  stand  travel  and 
operation  of  the  beam  on-off 
mechanism); 


Federal  Register/ Vol.  63,  No.  156 /Thursday,  August  13,  1998 /Proposed  Rules 


43569 


(3)  Source  exposure  indicator  lights 
on  the  teletherapy  unit,  on  the  control 
console,  and  in  the  facility; 

(4)  Viewing  and  intercom  systems; 

(5)  Treatment  room  doors  from  inside 
and  outside  the  treatment  room;  and 

(6)  Electrically  assisted  treatment 
room  doors  with  the  teletherapy  unit 
electrical  power  turned  off. 

(e)  If  the  results  of  the  checks  required 
in  paragraph  (d)  of  this  section  indicate 
the  malfunction  of  any  system,  a 
licensee  shall  lock  the  control  console 
in  the  off  position  and  not  use  the  unit 
except  as  may  be  necessary  to  repair, 
replace,  or  check  the  malfunctioning 
system. 

(f)  A  licensee  shall  retain  a  record  of 
each  spot-check  required  by  paragraphs 
(a)  and  (d),  in  accordance  with  §  35.2642 

§  35.643    Periodic  spot-checks  for  high 
dose-rate  and  puised  dose-rate  remote 
afterioaders. 

(a)  A  licensee  authorized  to  use  high 
dose-rate  or  pulsed  dose-rate  remote 
afterioaders  for  medical  use  shall 
perform  spot-checks  on  each  unit: 

(1)  At  the  beginning  of  each  week  of 
use; 

(2)  At  the  beginning  of  each  day  of 
use;  and 

(3)  After  each  source  installation. 

(b)  The  licensee  shall  have  the 
authorized  medical  physicist: 

(1)  Establish  written  procedures  for 
performing  the  spot-checks  required  in 
paragraph  (a)  of  this  section;  and 

(2)  Review  the  results  of  each  spot- 
check  required  by  paragraph  (a)(1)  of 
this  section  within  15  days  of  the  check. 
The  authorized  medical  physicist  need 
not  actually  perform  the  spot-check 
measurements. 

(c)  To  satisfy  the  requirements  of 
paragraphs  (a)(1)  of  this  section,  spot- 
checks  must,  at  a  minimum — 

(1)  Verify  source  positioning 
accuracy; 

(2)  Determine  output  with  the 
dosimetry  system  described  in 

§  35.630(b);  and 

(3)  Calculate  the  difference  between 
the  measurement  made  in  paragraph 
(c)(2)  of  this  section  and  the  anticipated 
output,  expressed  as  a  percentage  of  the 
anticipated  output  (i.e.,  the  value 
obtained  at  last  full  calibration 
mathematically  corrected  for  physical 
decay). 

(d)  To  satisfy  the  requirements  of 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section,  spot-checks  must,  at  a 
minimum,  assure  proper  operation  of — 

(1)  Electrical  interlocks  at  each  remote 
afterloader  room  entrance; 

(2)  Source  exposure  indicator  lights 
on  the  remote  afterloader  unit,  on  the 
control  console,  and  in  the  facility; 


(3)  Viewing  and  intercom  systems; 

(4)  Emergency  response  equipment; 

(5)  Radiation  monitors  used  to 
indicate  the  source  position; 

(6)  Timer  constancy;  and 

(7)  Clock  (date  and  time)  in  the  unit's 
computer. 

(e)  In  addition  to  the  requirements  for 
spot  checks  in  paragraph  (d)  of  this 
section,  a  licensee  shall  ensure  overall 
proper  operation  of  the  unit  by 
conducting  a  simulated  cycle  of 
treatment  as  part  of  the  spot-checks. 

(f)  A  licensee  shall  arrange  for  prompt 
repair  of  any  system  identified  in 
paragraph  (c)  of  this  section  that  is  not 
operating. 

(g)  If  the  results  of  the  checks  required 
in  paragraph  (d)  of  this  section  indicate 
the  malfunction  of  any  system,  a 
licensee  shall  lock  the  control  console 
in  the  off  position  and  not  use  the  unit 
except  as  may  be  necessary  to  repair, 
replace,  or  check  the  malfunctioning 
system. 

(h)  A  licensee  shall  retain  a  record  of 
each  check  required  by  paragraphs  (c) 
and  (d)  of  this  section  in  accordance 
with  §35.2643. 

§  35.644    Periodic  spot-checks  for  low 
dose-rate  remote  afterioaders. 

(a)  A  licensee  authorized  to  use  low 
dose-rate  remote  afterioaders  for 
medical  use  shall  perform  spot-checks 
on  each  unit  prior  to  each  patient 
treatment  and  after  each  source 
installation  that  include  proper 
operation  of — 

(1)  Electrical  interlocks  at  each  remote 
afterloader  room  entrance; 

(2)  Source  exposure  indicator  lights 
on  the  remote  afterloader  unit,  on  the 
control  console,  and  in  the  facility; 

(3)  Emergency  response  equipment; 

(4)  Radiation  monitors  used  to 
indicate  the  source  position; 

(5)  Timer  constancy;  and 

(6)  Clock  (date  and  time)  in  the  unit's 
computer. 

(b)  In  addition  to  the  requirements  for 
spot  checks  in  paragraph  (a)  of  this 
section,  a  licensee  shall  ensure  overall 
proper  operation  of  the  unit  by 
conducting  a  simulated  cycle  of 
treatment  as  part  of  the  spot-checks. 

(c)  The  Ucensee  shall  have  the 
authorized  medical  physicist — 

(1)  Establish  written  procedures  for 
performing  the  spot-checks  required  in 
paragraph  (a)  of  this  section;  and 

(2)  Review  the  results  of  each  spot- 
check  required  by  paragraph  (a)  of  this 
section  within  15  days  of  the  check.  The 
authorized  medical  physicist  need  not 
actually  perform  the  spot-check 
measurements. 

(d)  If  the  results  of  the  checks 
required  in  paragraph  (a)  of  this  section 


indicate  the  malfunction  of  any  system. 
a  licensee  shall  lock  the  control  console 
in  the  off  position  and  not  use  the  unit 
except  as  may  be  necessary  to  repair, 
replace,  or  check  the  malfunctioning 
system. 

(e)  A  licensee  shall  retain  a  record  of 
each  check  required  by  paragraph  (a)  of 
this  section  in  accordance  with 
§35.2643. 

§  35.645    Periodic  spot-checks  for  gamma 
stereotactic  radiosurgery  units. 

(a)  A  licensee  authorized  to  use 
gamma  stereotactic  radiosurger>'  units 
for  medical  use  shall  perform  spot- 
checks  on  each  unit — 

(1)  Monthly. 

(2)  At  the  beginning  of  each  day  of 
use,  and 

(3)  After  each  source  installation. 

(b)  The  licensee  shall  have  the 
authorized  medical  physicist — 

(1)  Establish  written  procedures  for 
performing  the  spot-checks  required  in 
paragraph  (a)  of  this  section;  and 

(2)  Review  the  results  of  each  spot- 
check  required  by  paragraph  (a)(1)  of 
this  section  within  15  days  of  the  check. 
The  authorized  medical  physicist  need 
not  actually  perform  the  spot-check 
measurements. 

(c)  To  satisfy  the  requirements  of 
paragraph  (a)(1)  of  this  section,  spot- 
checks  must,  at  a  minimum — 

(1)  Assure  proper  operation  of — 
(i)  Treatment  table  retraction 

mechanism,  using  backup  battery  power 
or  hydraulic/electrical  backups  with  the 
unit  off; 

(ii)  Helmet  microswitchs; 

(iii)  Emergency  timing  circuits; 

(iv)  Emergency  off  buttons;  and 

(v)  Stereotactic  frames  and  localizing 
devices  (trunnions). 

(2)  Determine — 

(i)  The  output  for  one  typical  set  of 
operating  conditions  measured  with  the 
dosimetry  system  described  in 
§  35.630(b);' 

(ii)  The  difference  between  the 
measurement  made  in  paragraph 
(c)(2)(i)  of  this  section  and  the 
anticipated  output,  expressed  as  a 
percentage  of  the  anticipated  output 
(i.e.,  the  value  obtained  at  last  full 
calibration  corrected  mathematically  for 
physical  decay); 

(iii)  Source  output  against  computer 
calculation; 

(iv)  Timer  accuracy  and  linearity  over 
the  range  of  use: 

(v)  On-off  error;  and 

(vi)  Trunnion  centricity. 

(d)  To  satisfy  the  reijuirements  of 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section,  spot-checks  must  assure  proper 
operation  of — 
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(1)  Electrical  interlocks  at  each 
gamma  stereotactic  radiosurger\'  room 
entrance; 

(2)  Source  exposure  indicator  lights 
on  the  gamma  stereotactic  radiosurgery 
unit,  on  the  control  console,  and  in  the 
facility; 

(3)  Viewing  and  intercom  systems; 

(4)  Timer  termination; 

(5)  Radiation  monitors  used  to 
indicate  room  exposures;  and 

(6)  Hydraulic  cutoff  mechanism  (if 
applicable). 

(e)  A  licensee  shall  arrange  for  prompt 
repair  of  any  system  identified  in 
paragraph  (c)  of  this  section  that  is  not 
operating  properly. 

(f)  If  the  results  of  the  checks  required 
in  paragraph  (d)  of  this  section  indicate 
the  malfunction  of  any  system,  a 
licensee  shall  lock  the  control  console 
in  the  off  position  and  not  use  the  unit 
except  as  may  be  necessary  to  repair, 
replace,  or  check  the  malfunctioning 
system. 

(g)  A  licensee  shall  retain  a  record  of 
each  check  required  by  paragraphs  (c) 
and  (d)  of  this  section  in  accordance 
with  §35.2645. 

§  35.647    Additional  technical  requirements 
for  mobile  remote  afterloaders. 

(a)  A  licensee  providing  mobile 
remote  afterloader  service  shall — 

(1)  Check  survey  instruments  before 
medical  use  at  each  address  of  use  or  on 
each  day  of  use,  which  ever  is  more 
frequent;  and 

(2)  Account  for  all  sources  before 
departure  from  a  client's  address  of  use. 

fb)  In  addition  to  the  periodic  spot- 
checks  required  by  §  35.643,  a  licensee 
authorized  to  use  mobile  afterloaders  for 
medical  use  shall  perform  checks  on 
each  remote  afterloader  before  each 
address  of  use.  At  a  minimum,  checks 
must  be  made  to  verify  the  operation 
of — 

(1)  Electrical  interlocks  on  treatment 
area  access  points; 

(2)  Source  exposure  indicator  lights 
on  the  remote  afterloader,  on  the  control 
console,  and  in  the  facility; 

(3)  Viewing  and  intercom  systems; 

(4)  Applicators  and  connectors; 

(5)  Radiation  monitors  used  to 
indicate  room  exposures; 

(6)  Source  positioning  (accuracy);  and 

(7)  Radiation  monitors  used  to 
indicate  whether  the  source  has 
returned  to  a  safe  shielded  position. 

(c)  In  addition  to  the  requirements  for 
checks  in  paragraph  (b)  of  this  section, 

a  licensee  shall  ensure  overall  proper 
operation  of  the  remote  afterloader  unit 
by  conducting  a  simulated  cycle  of 
treatment  before  use  at  each  address  of 
use. 

(d)  A  licensee  shall  arrange  for 
prompt  repair  of  any  system  identified 


in  paragraph  (b)  of  this  section  that  is 
not  operating  properly. 

(e)  A  licensee  shall  retain  a  record  of 
each  check  required  by  paragraph  (b)  of 
this  section  in  accordance  with 
§35.2647. 

§  35.652    Radiation  surveys. 

(a)  In  addition  to  the  survey 
requirement  in  §20.1501  of  this  chapter, 
a  licensee  shall  make  such  surveys  as 
defined  in  the  Sealed  Source  and  Device 
Registry  to  assure  that  the  maximum 
radiation  levels  and  average  radiation 
levels  from  the  surface  of  the  main 
source  safe  with  the  source(s)  in  the 
shielded  position  does  not  exceed  the 
levels  stated  in  the  Registry. 

(b)  The  licensee  shall  make  the  survey 
required  by  paragraph  (a)  of  this  section 
at  installation  of  a  new  source  and 
following  repairs  to  the  source(s) 
shielding,  the  source(s)  driving  unit,  or 
other  electronic  or  mechanical 
component  that  could  expose  the 
source,  reduce  the  shielding  around  the 
source(s),  or  compromise  the  radiation 
safety  of  the  device  or  the  source(s). 

(c)  A  licensee  shall  retain  a  record  of 
the  radiation  surveys  required  by 
paragraph  (a)  of  this  section  in 
accordance  with  §  35.2652. 

§  35.655    Five-year  inspection  for 
teletlierapy  and  gamma  stereotactic 
radiosurgery  units. 

(a)  A  licensee  shall  have  each 
teletherapy  unit  and  gamma  stereotactic 
radiosurgery  unit  fully  inspected  and 
serviced  during  source  replacement  or 
at  intervals  not  to  exceed  5  years, 
whichever  comes  first,  to  assure  proper 
functioning  of  the  source  exposure 
mechanism. 

(b)  This  inspection  and  servicing  may 
only  be  performed  by  persons 
specifically  licensed  to  do  so  by  the 
Commission  or  an  Agreement  State. 

(c)  A  licensee  shall  keep  a  record  of 
the  inspection  and  servicing  in 
accordance  with  §  35.2655. 

§  35.657    Therapy-related  computer 
systems. 

The  licensee  shall: 

(a)  Verify  that  the  computerized 
operating  system  and  treatment 
planning  system  associated  with  the 
therapy  device  are  operating 
appropriately;  and 

fb)  Perform  acceptance  testing  on  the 
treatment  planning  system  in 
accordance  with  published  protocols 
approved  by  nationally  recognized 
bodies. 

§  35.690    Training  for  use  of  therapeutic 
medical  devices. 

Except  as  provided  in  §  35.57,  the 
licensee  shall  require  the  authorized 


user  of  a  sealed  source  for  a  use 
Authorized  under  §  35.600  to  be  a 
physician  who — 

(a)  Is  certified  by  a  specialty  board 
whose  certification  process  includes  all 
of  the  requirements  in  paragraph  (b)  of 
this  section  and  whose  certification  has 
been  approved  by  the  Commission;  or 

(b)(1)  Has  completed  a  structured 
educational  program  in  basic 
radionuclide  techniques  applicable  to 
the  use  of  a  sealed  source  in  a 
therapeutic  medical  device  consisting  of 
both— 

(i)  200  hours  of  didactic  training  in 
the  following  areas — 

(A)  Radiation  physics  and 
instrumentation; 

(B)  Radiation  protection; 

(C)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity;  and 

(D)  Radiation  biology;  and 

(ii)  500  hours  of  supervised  practical 
experience,  under  the  supervision  of  an 
authorized  user  at  a  medical  institution, 
involving — 

(A)  Review  of  the  full  calibration 
measurements  and  periodic  spot  checks; 

(B)  Preparing  treatment  plans  and 
calculating  treatment  doses  and  times; 

(C)  Using  administrative  controls  to 
prevent  a  medical  event  involving  the 
use  of  byproduct  material; 

(D)  Implementing  emergency 
procedures  to  be  followed  in  the  event 
of  the  abnormal  operation  of  the 
medical  device  or  console; 

(E)  Checking  and  using  survey  meters; 
and 

(F)  Selecting  the  proper  dose  and  how 
it  is  to  be  administered;  and 

(2)  Three  years  of  supervised  clinical 
experience  that  includes  one  year  in  a 
formal  training  program  approved  by 
the  Residency  Review  Committee  for 
Radiology  of  the  Accreditation  Council 
for  Graduate  Medical  Education  or  the 
Committee  on  Postdoctoral  Training  of 
the  American  Osteopathic  Association 
or  equivalent  program  approved  by  the 
NRC  and  an  additional  two  years  of 
clinical  experience  under  the 
supervision  of  an  authorized  user;  and 

(3)  Has  obtained  written  certification, 
signed  by  a  preceptor  authorized  user, 
that  the  required  training  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  section  has  been 
satisfactorily  completed  and  that  the 
individual  has  achieved  a  level  of 
competency  sufficient  to  independently 
function  as  an  authorized  user  of  the 
therapeutic  medical  device  for  which 
the  individual  is  requesting  authorized 
user  status;  and 

(4)  Following  completion  of  the 
requirements  in  paragraph  (b)(1)  and  (2) 
of  this  section,  has  demonstrated 
sufficient  knowledge  in  radiation  safety 
commensurate  with  the  use  requested 
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by  passing  an  examination  given  by  an 
organization  or  entity  approved  by  the 
Commission  in  accordance  with 
appendix  A  of  this  part. 

Subpart  I— Reserved 

Subpart  J — Training  and  Experience 
Requirements 

§  35.900    Radiation  Safety  Officer. 

Except  as  provided  in  §  35.57,  the 
licensee  shall  require  an  individual 
ftilfilling  the  responsibilities  of  the 
Radiation  Safety  Officer  as  provided  in 
§  35.24  to  be  an  individual  who — 

(a)  Is  certified  by  the — 

(1)  American  Board  of  Health  Physics 
in  Comprehensive  Health  Physics; 

(2)  American  Board  of  Radiology; 

(3)  American  Board  of  Nuclear 
Medicine; 

(4)  American  Board  of  Science  in 
Nuclear  Medicine; 

(5)  Board  of  Pharmaceutical 
Specialties  in  Nuclear  Pharmacy; 

(6)  American  Board  of  Medical 
Physics  in  radiation  oncology  physics; 

(7)  Royal  College  of  Physicians  and 
Surgeons  of  Canada  in  nuclear 
medicine;- 

(8)  American  Osteopathic  Board  of 
Radiology;  or 

(9)  American  Osteopathic  Board  of 
Nuclear  Medicine;  or 

(b)  Has  had  classroom  and  laboratory 
training  and  experience  as  follows — 

(1)  200  hours  of  classroom  and 
laboratory  training  that  includes — 

(i)  Radiation  physics  and 
instrumentation; 

(ii)  Radiation  protection; 

(iii)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity; 

(iv)  Radiation  biology;  and 

(v)  Radiopharmaceutical  chemistry; 
and 

(2)  One  year  of  full  time  experience  as 
a  radiation  safety  technologist  at  a 
medical  institution  under  the 
supervision  of  the  individual  identified 
as  the  Radiation  Safety  Officer  on  a 
Commission  or  Agreement  State  license 
that  authorizes  the  medical  use  of 
byproduct  material;  or 

(c)  Is  an  authorized  user  identified  on 
the  licensee's  license. 

§  35.91 0    Training  for  uptalce,  dilution,  and 
excretion  studies. 

Except  as  provided  in  §  35.57.  the 
licensee  shall  require  the  authorized 
user  of  a  radiopharmaceutical  in 
§  35.100(a)  to  be  a  physician  who — 

(a)  Is  certified  in — 

(1)  Nuclear  medicine  by  the  American 
Board  of  Nuclear  Medicipe; 

(2)  Diagnostic  radiology  by  the 
American  Board  of  Radiology; 


(3)  Diagnostic  radiology  or  radiology 
by  the  American  Osteopathic  Board  of 
Radiology; 

(4)  Nuclear  medicine  by  the  Royal 
College  of  Physicians  and  Surgeons  of 
Canada;  or 

(5)  American  Osteopathic  Board  of 
Nuclear  Medicine  in  nuclear  medicine; 
or 

(b)  Has  had  classroom  and  laboratory- 
training  in  basic  radioisotope  handling 
techniques  applicable  to  the  use  of 
prepared  radiopharmaceuticals,  and 
supervised  clinical  experience  as 
follows — 

(1)  40  hours  of  classroom  and 
laboratory  training  that  includes — 

(i)  Radiation  physics  and 
instrumentation; 

(ii)  Radiation  protection; 

(iii)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity; 

(iv)  Radiation  biology;  and 

(v)  Radiopharmaceutical  chemistry; 
and 

(2)  20  hours  of  supervised  clinical 
experience  under  the  supervision  of  an 
authorized  user  and  that  includes — 

(i)  Examining  patients  or  human 
research  subjects  and  reviewing  their 
case  histories  to  determine  their 
suitability  for  radioisotope  diagnosis, 
limitations,  or  contraindications; 

(ii)  Selecting  the  suitable 
radiopharmaceuticals  and  calculating 
and  measuring  the  dosages; 

(iii)  Administering  dosages  to  patients 
or  human  research  subjects  and  using 
syringe  radiation  shields; 

(iv)  Collaborating  with  the  authorized 
user  in  the  interpretation  of  radioisotope 
test  results;  and 

(v)  Patient  or  human  research  subject 
follow  up;  or 

(c)  Has  successfully  completed  a  6- 
month  training  program  in  nuclear 
medicine  as  part  of  a  training  program 
that  has  been  approved  by  the 
Accreditation  Council  for  Graduate 
Medical  Education  and  that  included 
classroom  and  laboratory  training,  work 
experience,  and  supervised  clinical 
experience  in  all  the  topics  identified  in 
paragraph  (b)  of  this  section. 

§  35.920    Training  for  Imaging  and 
localization  studies. 

Except  as  provided  in  §35.57.  the 
licensee  shall  require  the  authorized 
user  of  a  radiopharmaceutical, 
generator,  or  reagent  kit  in  §  35.200(a)  to 
be  a  physician  who — 

(a)  Is  certified  in — 

(1)  Nuclear  medicine  by  the  American 
Board  of  Nuclear  Medicine; 

(2)  Diagnostic  radiology  by  the 
American  Board  of  Radiology; 

(3)  Diagnostic  radiology  or  radiology 
by  the  American  Osteopathic  Board  of 
Radiology; 


(4)  Nuclear  medicine  by  the  Roval 
College  of  Physicians  and  Surgeons  of 
Canada;  or 

(5)  American  Osteopathic  Board  of 
Nuclear  Medicine  in  nuclear  medicine; 
or 

(b)  Has  had  classroom  and  laborator\- 
training  in  basic  radioisotope  handling 
techniques  applicable  to  the  use  of 
prepared  radiopharmaceuticals, 
generators,  and  reagent  kits,  super%'ised 
work  experience,  and  super\ised 
clinical  experience  as  follows — 

(1)  200  hours  of  classroom  and 
laboratory  training  that  includes — 

(i)  Radiation  physics  and 
instrumentation; 

(ii)  Radiation  protection; 

(iii)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity; 

(iv)  Radiopharmaceutical  chemistry; 
and 

(v)  Radiation  biology;  and 

(2)  500  hours  of  supervised  work 
experience  under  the  supervision  of  an 
authorized  user  that  includes — 

(i)  Ordering,  receiving,  and  unpacking 
radioactive  materials  safely  and 
performing  the  related  radiation 
sur\'eys; 

(ii)  Calibrating  dose  calibrators  and 
diagnostic  instruments  and  performing 
checks  for  proper  operation  of  survey 
meters; 

(iii)  Calculating  and  safely  preparing 
patient  or  human  research  subject 
dosages; 

(iv)  Using  administrative  controls  to 
prevent  the  medical  event  of  byproduct 
material; 

(v)  Using  procedures  to  contain 
spilled  byproduct  material  safely  and 
using  proper  decontamination 
procedures;  and 

(vi)  Eluting  technetium-99m  from 
generator  systems,  measuring  and 
testing  the  eluate  for  molybdenum-99 
and  alumina  contamination,  and 
processing  the  eluate  with  reagent  kits 
to  prepare  technetium-99m  labeled 
radiopharmaceuticals;  and 

(3)  500  hours  of  supervised  clinical 
experience  under  the  supervision  of  an 
authorized  user  that  includes — 

(i)  Examining  patients  or  human 
research  subjects  and  reviewing  their 
case  histories  to  determine  their 
suitability  for  radioisotope  diagnosis, 
limitations,  or  contraindications; 

(ii)  Selecting  the  suitable 
radiopharmaceuticals  and  calculating 
and  measuring  the  dosages; 

(iii)  Administering  dosages  to  patients 
or  human  research  subjects  and  using 
syringe  radiation  shields; 

(iv)  Collaborating  with  the  authorized 
user  in  the  interpretation  of  radioisotope 
test  results;  and 

(v)  Patient  or  human  research  subject 
follow  up;  or 


43572 


Federal  Register/ Vol.  63,  No.  156 /Thursday,  August  13,  1998 /Proposed  Rules 


(c)  Has  successfully  completed  a  6- 
month  training  program  in  nuclear 
medicine  that  has  been  approved  by  the 
Accreditation  Council  for  Graduate 
Medical  Education  and  that  included 
classroom  and  laboratory  training,  work 
experience,  and  supervised  clinical 
experience  in  all  the  topics  identified  in 
paragraph  (b)  of  this  section. 

§  35.930    Training  for  therapeutic  use  of 
unsealed  byproduct  material. 

Except  as  provided  in  §  35.57,  the 
licensee  shall  require  the  authorized 
user  of  radiopharmaceuticals  in  §35.300 
to  be  a  physician  who — 

(a)  Is  certified  by — 

(1)  The  American  Board  of  Nuclear 
Medicine; 

(2)  The  American  Board  of  Radiology 
in  radiology,  therapeutic  radiology,  or 
radiation  oncology: 

(3)  The  Royal  College  of  Physicians 
and  Surgeons  of  Canada  in  nuclear 
medicine;  or 

(4)  The  American  Osteopathic  Board 
of  Radiology  after  1984;  or 

(b)  Has  had  classroom  and  laboratory 
training  in  basic  radioisotope  handling 
techniques  applicable  to  the  use  of 
therapeutic  radiopharmaceuticals,  and 
supervised  clinical  experience  as 
follows — 

(1)  80  hours  of  classroom  and 
laboratory  training  that  includes — 

(i)  Radiation  physics  and 
instrumentation; 

(ii)  Radiation  protection; 

(iii)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity;  and 

(iv)  Radiation  biology;  and 

(2)  Supervised  clinical  experience 
under  the  supervision  of  an  authorized 
user  at  a  medical  institution  that 
includes — 

(i)  Use  of  iodine-131  for  diagnosis  of 
thyroid  function  and  the  treatment  of 
hyperthyroidism  or  cardiac  dysfunction 
in  10  individuals;  and 

(ii)  Use  of  iodine-131  for  treatment  of 
thyroid  carcinoma  in  3  individuals. 

§  35.932    Training  for  treatnnent  of 
hyperthyroidism. 

Except  as  provided  in  §  35.57,  the 
licensee  shall  require  the  authorized 
user  of  only  iodine-131  for  the  treatment 
of  hyperthyroidism  to  be  a  physician 
with  special  experience  in  thyroid 
disease  who  has  had  classroom  and 
laboratory  training  in  basic  radioisotope 
handling  techniques  applicable  to  the 
use  of  iodine-131  for  treating 
hyperthyroidism,  and  supervised 
clinical  experience  as  follows — 

(a)  80  hours  of  classroom  and 
laboratory  training  that  includes — 

(1)  Radiation  physics  and 
instrumentation; 


(2)  Radiation  protection, 

(3)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity;  and 

(4)  Radiation  biology;  and 

fb)  Supervised  clinical  experience 
under  the  supervision  of  an  authorized 
user  that  includes  the  use  of  iodine-131 
for  diagnosis  of  thyroid  function,  and 
the  treatment  of  hyperthyroidism  in  10 
individuals. 

§  35.934    Training  for  treatment  of  thyroid 
carcinoma. 

Except  as  provided  in  §  35.57.  the 
licensee  shall  require  the  authorized 
user  of  only  iodine-131  for  the  treatment 
of  thyroid  carcinoma  to  be  a  physician 
with  special  experience  in  thyroid 
disease  who  has  had  classroom  and 
laboratory  training  in  basic  radioisotope 
handling  techniques  applicable  to  the 
use  of  iodine-131  for  treating  thyroid 
carcinoma,  and  supervised  clinical 
experience  as  follows — 

(a)  80  hours  of  classroom  and 
laboratory  training  that  includes — 

(1)  Radiation  physics  and 
instrumentation; 

(2)  Radiation  protection; 

(3)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity;  and 

(4)  Radiation  biology;  and 

(b)  Supervised  clinical  experience 
under  the  supervision  of  an  authorized 
user  that  includes  the  use  of  iodine-131 
for  the  treatment  of  thyroid  carcinoma 
in  3  individuals. 

§  35.940    Training  for  use  of  brachytherapy 
sources. 

Except  as  provided  in  §  35.57,  the 
licensee  shall  require  the  authorized 
user  of  a  brachytherapy  source  listed  in 
§  35.400  for  therapy  to  be  a  physician 
who — 

(a)  Is  certified  in — 

(1)  Radiology,  therapeutic  radiology, 
or  radiation  oncology  by  the  American 
Board  of  Radiology; 

(2)  Radiation  oncology  by  the 
American  Osteopathic  Board  of 
Radiology; 

(3)  Radiology,  with  specialization  in 
radiotherapy,  as  a  British  "Fellow  of  the 
Faculty  of  Radiology"  or  "Fellow  of  the 
Royal  College  of  Radiology";  or 

(4)  Therapeutic  radiology  by  the 
Canadian  Royal  College  of  Physicians 
and  Surgeons;  or 

(b)  Is  in  the  active  practice  of 
therapeutic  radiology,  has  had 
classroom  and  laboratory  training  in 
radioisotope  handling  techniques 
applicable  to  the  therapeutic  use  of 
brachytherapy  sources,  supervised  work 
experience,  and  supervised  clinical 
experience  as  follows — 

(1)  200  hours  of  classroom  and 
laboratory  training  that  includes — 


(i)  Radiation  physics  and 
instrumentation; 

(ii)  Radiation  protection; 

(iii)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity;  and 

(iv)  Radiation  biology; 

(2)  500  hours  of  supervised  work 
experience  under  the  supervision  of  an 
authorized  user  at  a  medical  institution 
that  includes — 

(i)  Ordering,  receiving,  and  unpacking 
radioactive  materials  safely  and 
performing  the  related  radiation 
surveys; 

(ii)  Checking  survey  meters  for  proper 
operation; 

(iii)  Preparing,  implanting,  and 
removing  sealed  sources; 

(iv)  Maintaining  running  inventories 
of  material  on  hand; 

(v)  Using  administrative  controls  to 
prevent  a  medical  event  involving 
byproduct  material;  and 

fvi)  Using  emergency  procedures  to 
control  byproduct  material;  and 

(3)  Three  years  of  supervised  clinical 
experience  that  includes  one  year  in  a 
formal  training  program  approved  by 
the  Residency  Review  Committee  for 
Radiology  of  the  Accreditation  Council 
for  Graduate  Medical  Education  or  the 
Committee  on  Postdoctoral  Training  of 
the  American  Osteopathic  Association, 
and  an  additional  two  years  of  clinical 
experience  in  therapeutic  radiology 
under  the  supervision  of  an  authorized 
user  at  a  medical  institution  that 
includes — 

(i)  Examining  individuals  and 
reviewing  their  case  histories  to 
determine  their  suitability  for 
brachytherapy  treatment,  and  any 
limitations  or  contraindications; 

(ii)  Selecting  the  proper 
brachytherapy  sources  and  dose  and 
method  of  administration; 

(iii)  Calculating  the  dose;  and 

(iv)  Post-administration  follow  up  and 
review  of  case  histories  in  collaboration 
with  the  authorized  user. 

§  35.941    Training  for  ophthalmic  use  of 
strontium-90. 

Except  as  provided  in  §35.57,  the 
licensee  shall  require  the  authorized 
user  of  only  strontium-90  for 
ophthalmic  radiotherapy  to  be  a 
physician  who  is  in  the  active  practice 
of  therapeutic  radiology  or 
ophthalmology,  and  has  had  classroom 
and  laboratory  training  in  basic 
radioisotope  handling  techniques 
applicable  to  the  use  of  strontium-90  for 
ophthalmic  radiotherapy,  and  a  period 
of  supervised  clinical  training  in 
ophthalmic  radiotherapy  as  follows — 

(a)  24  hours  of  classroom  and 
laboratory  training  that  includes — 

(1)  Radiation  physics  and 
instrumentation; 
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(2)  Radiation  protection; 

(3)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity;  and 

(4)  Radiation  biology; 

(b)  Supervised  clinical  training  in 
ophthalmic  radiotherapy  under  the 
supervision  of  an  authorized  user  at  a 
medical  institution  that  includes  the  use 
of  strontium-90  for  the  ophthalmic 
treatment  of  five  individuals  that 
includes — 

(1)  Examination  of  each  individual  to 
be  treated; 

(2)  Calculation  of  the  dose  to  be 
administered; 

(3)  Administration  of  the  dose;  and 

(4)  Follow  up  and  review  of  each 
individual's  case  history. 

§  35.950    Training  for  use  of  sealed 
sources  for  diagnosis. 

Except  as  provided  in  §  35.57,  the 
licensee  shall  require  the  authorized 
user  of  a  sealed  source  in  a  device  listed 
in  §  35.500  to  be  a  physician,  dentist,  or 
podiatrist  who — 

(aj  Is  certified  in — 

(1)  Radiology,  diagnostic  radiology, 
therapeutic  radiology,  or  radiation 
oncology  by  the  American  Board  of 
Radiology; 

(2)  Nuclear  medicine  by  the  American 
Board  of  Nuclear  Medicine; 

(3)  Diagnostic  radiology  or  radiology 
by  the  American  Osteopathic  Board  of 
Radiology;  or 

(4)  Nuclear  medicine  by  the  Royal 
College  of  Physicians  and  Surgeons  of 
Canada;  or 

(b)  Has  had  8  hours  of  classroom  and 
laboratory  training  in  basic  radioisotope 
handling  techniques  specifically 
applicable  to  the  use  of  the  device  that 
includes — 

(1)  Radiation  physics,  mathematics 
pertaining  to  the  use  and  measurement 
of  radioactivity,  and  instrumentation; 

(2)  Radiation  biology; 

(3)  Radiation  protection;  and 

(4)  Training  in  the  use  of  the  device 
for  the  uses  requested. 

§  35.960    Training  for  use  of  therapeutic 
medical  devices. 

Except  as  provided  in  §35.57,  the 
licensee  shall  require  the  authorized 
user  of  a  sealed  source  listed  in  §  35.600 
to  be  a  physician  who — 

(a)  Is  certified  in — 

(1)  Radiology,  therapeutic  radiology, 
or  radiation  oncology  by  the  American 
Board  of  Radiology; 

(2)  Radiation  oncology  by  the 
American  Osteopathic  Board  of 
Radiology; 

(3)  Radiology,  with  specialization  in 
radiotherapy,  as  a  British  "Fellow  of  the 
Faculty  of  Radiology"  or  "Fellow  of  the 
Royal  College  of  Radiology";  or 


(4)  Therapeutic  radiology  by  the 
Canadian  Royal  College  of  Physicians 
and  Surgeons;  or 

(b)  Is  in  the  active  practice  of 
therapeutic  radiology,  and  has  had 
classroom  and  laboratory'  training  in 
basic  radioisotope  techniques  applicable 
to  the  use  of  a  sealed  source  in  a 
therapeutic  medical  device,  supervised 
work  experience,  and  supervised 
clinical  experience  as  follows — 

(1)  200  hours  of  classroom  and 
laboratory  training  that  includes — 

(i)  Radiation  physics  and 
instrumentation; 

(ii)  Radiation  protection; 

(iii)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity;  and 

(iv)  Radiation  biology; 

(2)  500  hours  of  supervised  work 
experience  under  the  supervision  of  an 
authorized  user  at  a  medical  institution 
that  includes — 

(i)  Review  of  the  full  cafibration 
measurements  and  periodic  spot-checks; 

(ii)  Preparing  treatment  plans  and 
calculating  treatment  times; 

(iii)  Using  administrative  controls  to 
prevent  medical  events; 

(iv)  Implementing  emergency 
procedures  to  be  followed  in  the  event 
of  the  abnormal  operation  of  the 
medical  device  or  console;  and 

(v)  Checking  and  using  survey  meters: 
and 

(3)  Three  years  of  supervised  clinical 
experience  that  includes  one  year  in  a 
formal  training  program  approved  bv 
the  Residency  Review  Committee  for 
Radiology  of  the  Accreditation  Council 
for  Graduate  Medical  Education  or  the 
Committee  on  Postdoctoral  Training  of 
the  American  Osteopathic  Association 
and  an  additional  two  years  of  clinical 
experience  in  therapeutic  radiology 
under  the  supervision  of  an  authorized 
user  at  a  medical  institution  that 
includes — 

(i)  Examining  individuals  and 
reviewing  their  case  histories  to 
determine  their  suitability  for 
teletherapy,  remote  afterloader,  or 
gamma  stereotactic  radiosurgery 
treatment,  and  any  limitations  or 
contraindications; 

(ii)  Selecting  the  proper  dose  and  how 
it  is  to  be  administered; 

(iii)  Calculating  the  doses  and 
collaborating  with  the  authorized  user 
in  the  review  of  patients'  or  human 
research  subjects'  progress  and 
consideration  of  the  need  to  modify 
originally  prescribed  doses  as  warranted 
by  patients'  or  human  research  subjects' 
reaction  to  radiation;  and 

(iv)  Post-administration  follow  up  and 
review  of  case  histories. 


§  35.961    Training  for  authorized  medical 
physicist 

The  licensee  shall  require  the 
authorized  medical  physicist  to  be  an 
individual  who — 

(a)  Is  certified  by  the  American  Board 
of  Radiology  in — 

(1)  Therapeutic  radiological  physics; 

(2)  Roentgen  ray  and  gamma  ray 
physics; 

(3)  X-ray  and  radium  physics:  or 

(4)  Radiological  physics:  or 

(b)  Is  certified  by  the  American  Board 
of  Medical  Physics  in  radiation 
oncology  physics;  or 

(c)  Holds  a  master's  or  doctor's  degree 
in  physics,  biophysics,  radiological 
physics,  or  health  physics,  and  has 
completed  1  year  of  full  time  training  in 
therapeutic  radiological  physics  and  an 
additional  year  of  full  time  work 
experience  under  the  supervision  of  a 
medical  physicist  at  a  medical 
institution  that  includes  the  tasks  listed 
in  §§  35.67,  35.632,  35.633,  35.635. 
35.642.  35.643,  35.644.  35.645  and 
35.652,  as  applicable. 

§  35.980    Training  for  an  authorized  nuclear 
pharmacist. 

The  licensee  shall  require  the 
authorized  nuclear  pharmacist  to  be  a 
pharmacist  who — 

(a)  Has  current  board  certification  as 
a  nuclear  pharmacist  by  the  Board  of 
Pharmaceutical  Specialties;  or 

(b)(1)  Has  completed  700  hours  in  a 
structured  educational  program 
consisting  of  both — 

(i)  Didactic  training  in  the  following 
areas: 

(A)  Radiation  physics  and 
instrumentation: 

(B)  Radiation  protection: 

(C)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity: 

(D)  Chemistry  of  byproduct  material 
for  medical  use;  and 

(E)  Radiation  biology;  and 

(ii)  Supervised  experience  in  a 
nuclear  pharmacy  involving  the 
following — 

(A)  Shipping,  receiving,  and 
performing  related  radiation  surveys: 

(B)  Using  and  performing  checks  for 
proper  operation  of  dose  calibrators, 
survey  meters,  and,  if  appropriate, 
instruments  used  to  measure  alpha-  or 
beta-emitting  radionuclides: 

(C)  Calculating,  assaying,  and  safely 
preparing  dosages  for  patients  or  human 
research  subjects: 

(D)  Using  administrative  controls  to 
avoid  mistakes  in  the  administration  of 
byproduct  material: 

(E)  Using  procedures  to  pre\ent  or 
minimize  contamination  and  using 
proper  decontamination  procedures: 
and 
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(2)  Has  obtained  written  certification, 
signed  by  a  preceptor  authorized 
nuclear  pharmacist,  that  the  above 
training  has  been  satisfactorily 
completed  and  that  the  individual  has 
achieved  a  level  of  competency 
sufficient  to  independently  operate  a 
nuclear  pharmacy. 

§  35.981     Training  for  experienced  nuclear 
pharmacists. 

A  licensee  may  apply  for  and  must 
receive  a  license  amendment  identifying 
an  experienced  nuclear  pharmacist  as 
an  authorized  nuclear  pharmacist  before 
it  allows  this  individual  to  work  as  an 
authorized  nuclear  pharmacist.  A 
pharmacist  who  has  completed  a 
structured  educational  program  as 
specified  in  §  35.980(b)(1)  before 
December  2.  1994,  and  who  is  working 
in  a  nuclear  pharmacy  would  qualify  as 
an  experienced  nuclear  pharmacist.  An 
experienced  nuclear  pharmacist  need 
not  comply  with  the  requirements  for  a 
preceptor  statement  (§  35.980(b)(2))  and 
recentness  of  training  (§  35.59)  to 
qualify'  as  an  authorized  nuclear 
pharmacist. 

Subpart  K— Other  Medical  Uses  of 
Byproduct  Material  or  Radiation  From 
Byproduct  Material 

§  35.1000    Other  medical  uses  of  byproduct 
material  or  radiation  from  byproduct 
material. 

A  licensee  may  use  byproduct 
material  or  a  radiation  source  approved 
for  medical  use  which  is  not  specifically 
addressed  in  subparts  D  through  H  of 
this  part  if — 

(a)  The  applicant  or  licensee  has 
submitted  the  information  required  by 
§  35.12(d);  and 

(b)  The  applicant  or  licensee  has 
received  written  approval  from  the 
Commission  in  a  license  and  uses  the 
material  in  accordance  with  the 
regulations  and  specific  conditions  the 
Commission  considers  necessary  for  the 
medical  use  of  the  material. 

Subpart  L— Records 

§  35.2024    Records  of  authority  and 
responsibilities  for  radiation  protection 
programs. 

(a)  A  licensee  shall  retain  a  record  of 
actions  taken  by  the  licensee's 
management  in  accordance  with 

§  35.24(a)  for  5  years.  The  record  must 
include  a  summary  of  the  actions  taken 
and  a  signature  of  licensee  management. 

(b)  The  licensee  shall  retain  a  current 
copy  of  the  authorities,  duties  and 
responsibilities  of  the  radiation  safety 
officer,  as  required  by  §  35.24(d),  and  a 
signed  copy  of  the  radiation  safety 
officer's  willingness  to  be  responsible 


for  implementing  the  radiation  safety 
program,  as  required  by  §  35.24(b).  The 
records  must  include  the  signature  of 
the  radiation  safety  officer  and  licensee 
management. 

§  35.2026    Records  of  radiation  protection 
program  safety  changes. 

A  licensee  shall  retain  a  record  of 
each  radiation  protection  program 
change  made  in  accordance  with 
§  35.26(a)  for  5  years.  The  record  must 
include  a  copy  of  the  old  and  new 
procedures;  the  effective  date  of  the 
change;  and  the  signature  of  the 
radiation  safety  officer  and  the  licensee 
management  that  reviewed  and 
approved  the  change. 

§  35.2040    Records  of  written  directives. 

A  licensee  shall  retain  a  copy  of  each 
wTitten  directive  as  required  by  §  35.40 
for  3  years. 

§  35.2045    Records  of  medical  events. 

A  licensee  shall  retain  a  record  of 
medical  events  reported  pursuant  to 
§  35.3045  for  3  years.  The  record  must 
contain  the  licensee's  name,  names  of 
all  the  individuals  involved,  the  affected 
or  potentially  affected  individual's 
social  security  number  or  other 
identification  number  if  one  has  been 
assigned,  a  brief  description  of  the 
medical  event,  why  it  occurred,  the 
effect  on  the  individual,  and  the  actions 
taken  to  prevent  recurrence. 

§  35.2060    Records  of  Instrument 
calibrations. 

A  licensee  shall  maintain  a  record  of 
instrument  calibrations  required  by 
§§  35.60  and  35.62  for  3  years.  The 
records  must  include — 

(a)  For  constancy,  the  model  and 
serial  number  of  the  instrument,  the 
identity  of  the  radionuclide  contained 
in  the  check  source,  the  date  of  the 
check,  and  the  activity  measured,  and 
the  name  of  the  individual  who 
performed  the  check; 

(b)  For  accuracy,  the  model  and  serial 
number  of  the  instrument,  the  model 
and  serial  number  of  each  source  used, 
the  identity  of  the  radionuclide 
contained  in  the  source  and  its  activity, 
the  date  of  the  test,  and  the  results  of  the 
test,  and  the  name  of  the  individual  who 
performed  the  test; 

(c)  For  linearity,  the  model  and  serial 
number  of  the  instrument,  the 
calculated  activities,  the  measured 
activities,  and  the  date  of  the  test,  and 
the  name  of  the  individual  who 
performed  the  test;  and 

(d)  For  geometric  dependence,  the 
model  and  serial  number  of  the 
instrument,  the  configuration  of  the 
source  measured,  the  activity  measured 
for  each  volume  measured,  and  the  date 


of  the  test,  and  the  name  of  the 
individual  who  performed  the  test. 

§  35.2061     Records  of  radiation  survey 
Instrument  calibrations. 

A  licensee  shall  maintain  a  record  of 
radiation  survey  instrument  calibrations 
required  by  §  35.61  for  3  years.  The 
record  must  include — 

(a)  A  description  of  the  calibration 
procedure;  and 

(b)  The  date  of  the  calibration,  a 
description  of  the  source  used  and  the 
certified  exposure  rates  from  the  source, 
and  the  rates  indicated  by  the 
instrurhent  being  calibrated,  the 
correction  factors  deduced  from  the 
calibration  data,  and  the  name  of  the 
individual  who  performed  the 
calibration. 

§  35.2063    Records  of  dosages  of  unsealed 
byproduct  material  for  medical  use. 

(a)  A  licensee  shall  maintain  a  record 
of  dosage  determinations  required  by 
§35.63  for  3  years. 

(b)  To  satisfy  this  requirement,  the 
record  must  contain  the — 

(1)  Radionuclide,  generic  name,  trade 
name,  or  abbreviation  of  the 
radiopharmaceutical,  and  its  lot 
number; 

(2)  Patient's  or  human  research 
subject's  name,  or  identification  number 
if  one  has  been  assigned; 

(3)  Prescribed  dosage  and  activity  of 
the  dosage  at  the  time  of  determination, 
or  a  notation  that  the  total  activity  is 
less  than  1.1  MBq  (30  jiCi); 

(4)  Date  and  time  of  the  dosage 
determination;  and 

(5)  Name  of  the  individual  who 
determined  the  dosage. 

§  35.2067    Records  of  possession  of  sealed 
sources  and  brachytherapy  sources. 

(a)  A  licensee  shall  retain  records  of 
leak  tests  required  by  §  35.67(b)  for  3 
years.  The  records  must  contain  the 
model  number,  and  serial  number  if  one 
has  been  assigned,  of  each  source  tested, 
the  identity  of  each  source  radionuclide 
and  its  estimated  activity,  the  measured 
activity  of  each  test  sample,  a 
description  of  the  method  used  to 
measure  each  test  sample,  the  date  of 
the  test,  and  the  name  of  the  individual 
who  performed  the  test. 

(b)  A  licensee  shall  retain  records  of 
the  semi-annual  physical  inventory  of 
sealed  sources  and  brachytherapy 
sources  required  by  §  35.67(g)  for  3 
years.  The  inventory  records  must 
contain  the  model  number  of  each 
source,  and  serial  number  if  one  has 
been  assigned,  the  identity  of  each 
source  radionuclide  and  its  nominal 
activity,  the  location  of  each  source,  and 
the  name  of  the  individual  who 
performed  the  inventory. 
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§  35.2070    Records  of  surveys  for  ambient 
radiation  exposure  rate. 

A  licensee  shall  retain  a  record  of 
each  survey  required  by  §  35.70  for  3 
years.  The  record  must  include  the  date 
of  the  survey,  a  plan  of  each  area 
surveyed,  the  trigger  level  established 
for  each  area,  the  detected  dose  rate  at 
several  points  in  each  area  expressed  in 
millirem  per  hour  or  the  removable 
contamination  in  each  area  expressed  in 
disintegrations  per  minute  per  100 
square  centimeters,  the  instrument  used 
to  make  the  survey  or  analyze  the 
samples,  and  the  name  of  the  individual 
who  performed  the  survey. 

§  35.2075    Records  of  the  release  of 
individuals  containing 
radiopharmaceuticals  or  implants. 

(a)  A  licensee  shall  retain  records  of 
the  release  of  individuals  containing 
pharmaceuticals  or  implants  in 
accordance  with  §  35.75  for  3  years  after 
the  date  of  release. 

(b)  A  licensee  shall  retain  a  record  in 
accordance  with  paragraph  (a)  of  this 
section  that  describes  the  basis  for 
authorizing  the  release  of  individuals  if 
the  total  effective  dose  equivalent  is 
calculated  by — 

(1)  Using  the  retained  activity  rather 
than  the  activity  administered; 

(2)  Using  an  occupancy  factor  less 
than  0.25  at  1  meter; 

(3)  Using  the  biological  or  effective 
half-life;  or 

(4)  Considering  the  shielding  by 
tissue. 

(c)  A  licensee  shall  retain  a  record 
that  the  instructions  required  by 

§  35.75Cb)  were  provided  to  a  breast- 
feeding woman  if  the  radiation  dose  to 
the  infant  or  child  from  continued 
breast-feeding  could  result  in  a  total 
effective  dose  equivalent  exceeding  5 
mSv  (0.5  rem). 

§  35.2080    Records  of  administrative  and 
technical  requirements  that  apply  to  the 
provision  of  mobile  services. 

(a)  A  licensee  shall  retain  a  copy  of 
the  letter(s)  that  permits  the  use  of 
byproduct  material  at  a  client's  address 
of  use,  in  accordance  with  §  35.80(a)(1). 
This  letter  must  clearly  delineate  the 
authority  and  responsibility  of  each 
entity  and  must  be  retained  for  3  years 
after  the  last  provision  of  service. 

(b)  A  licensee  shall  retain  the  record 
of  each  survey  required  by  §  35.80(a)(4) 
for  3  years.  The  record  must  include  the 
date  of  the  survey,  a  plan  of  each  area 
that  was  surveyed,  the  measured  dose 
rate  at  several  points  in  each  area  of  use 
expressed  in  millirem  per  hour,  the 
instrument  used  to  make  the  survey, 
and  the  name  of  the  individual  who 
performed  the  survey. 


§  35.2092    Records  of  waste  disposal. 

A  licensee  shall  maintain  records  of 
the  disposal  of  licensed  materials  made 
in  accordance  with  §  35.92  for  3  years. 
The  record  must  include  the  date  of  the 
disposal,  the  radionuclides  disposed, 
the  survey  instrument  used,  the 
background  dose  rate,  the  dose  rate 
measured  at  the  surface  of  each  waste 
container,  and  the  name  of  the 
individual  who  performed  the  disposal. 

§  35.2204    Records  of  molybdenum-99 
concentrations. 

A  licensee  shall  maintain  a  record  of 
the  molybdenum-99  concentration  tests 
required  by  §  35.204(b)  for  3  years.  The 
record  must  include,  for  each  measured 
elution  of  technetium-99m,  the  ratio  of 
the  measures  expressed  as  microcuries 
of  molybdenum  per  millicurie  of 
technetium,  the  time  and  date  of  the 
measurement,  and  the  name  of  the 
individual  who  made  the  measurement. 

§  35.231 0    Records  of  Instruction  and 
training. 

A  licensee  shall  maintain  a  record  of 
instructions  and  training  required  by 
§§  35.310,  35.410,  and  35.610  for  3  ' 
years.  The  record  must  include  a  list  of 
the  topics  covered,  the  date  of  the 
instruction  or  training,  the  name(s)  of 
the  attendee(s).  and  the  name(s)  of  the 
individual(s)  who  provided  the 
instruction. 

§  35.2404    Records  of  radiation  surveys  of 
patients  and  human  research  subjects. 

A  licensee  shall  maintain  a  record  of 
the  radiation  surveys  of  patients  and 
human  research  subjects  required  bv 
§§  35.404  and  35.604  for  3  years.  Each 
record  must  include  the  date,  location, 
and  results  of  the  survey,  an  identifier 
for  the  patient  or  the  human  research 
subject,  the  survey  instrument  used,  and 
the  name  of  the  individual  who  made 
the  survey. 

§  35.2406    Records  of  brachytherapy 
source  Inventory. 

(a)  A  licensee  shall  maintain  a  record 
of  brachytherapy  source  accountability 
required  by  §  35.406  for  3  years. 

(d)  For  temporary  implants,  the  record 
must  include — 

(1)  The  number  and  activity  of 
sources  removed  from  storage,  the  time 
and  date  they  were  removed  from 
storage,  the  name  of  the  individual  who 
removed  them  from  storage,  and  the 
location  of  use;  and 

(2)  The  number  and  activity  of 
sources  returned  to  storage,  the  time  and 
date  they  were  returned  to  storage,  and 
the  name  of  the  individual  who 
returned  them  from  storage. 

(c)  For  permanent  implants,  the 
record  must  include — 


(1)  The  number  and  activity  of 
sources  removed  from  storage,  the  date 
they  were  removed  from  storage,  and 
the  name  of  the  individual  who 
removed  them  from  storage; 

(2)  The  number  and  activity  of 
sources  returned  to  storage,  the  date 
they  were  returned  to  storage,  and  the 
name  of  the  individual  who  returned 
them  to  storage:  and 

(3)  The  number  and  activity  of 
sources  permanently  implanted  in  the 
patient  or  human  research  subject. 

§  35.2432    Records  of  full  calibrations  on 
brachytherapy  sources. 

A  licensee  shall  maintain  a  record  of 
the  full  calibrations  on  brachytherapy 
sources  required  by  §  35.432  for  3  years 
after  the  last  use  of  the  source.  The 
record  must  include  the  date  of  the 
calibration:  the  manufacturer's  name, 
model  number,  and  serial  number  for 
the  source  and  instruments  used  to 
calibrate  the  source:  the  source  output: 
source  positioning  accuracy  within 
applicators:  and  the  name  of  the 
individual  or  the  source  manufacturer 
who  performed  the  calibration. 

§  35.2605     Records  of  Installation, 
maintenance,  and  repair. 

A  licensee  shall  retain  a  record  of  the 
installation,  maintenance,  and  repair  of 
therapeutic  medical  devices  as  required 
by  §  35.605  for  3  years.  For  each 
installation,  maintenance,  and  repair, 
the  record  must  include  the  date, 
description  of  the  ser\-ice,  and  name(s) 
of  the  individual(s)  who  performed  the 
work. 

§  35.2630    Records  of  dosimetry 
equipment 

(a)  A  licensee  shall  retain  a  record  of 
the  calibration,  intercomparison,  and 
comparisons  of  its  dosimetry  equipment 
done  in  accordance  with  §  35.630  for  the 
duration  of  the  license. 

(b)  For  each  calibration, 
intercomparison,  or  comparison,  the 
record  must  include — 

(1)  The  date: 

(2)  The  model  numbers  and  serial 
numbers  of  the  instruments  that  were 
calibrated,  intercompared.  or  compared 
as  required  bv  paragraphs  (a)  and  (b)  of 
§35.630: 

(3)  The  correction  factor  that  was 
determined  from  the  calibration  or 
comparison  or  the  apparent  correction 
factor  that  was  determined  from  an 
intercomparison;  and 

(4)  The  name(s)  of  the  individual(s) 
who  performed  the  calibration, 
intercomparison,  or  comparison. 
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§  35.2632    Records  of  teletherapy  full 
calibrations. 

(a)  A  licensee  shall  maintain  a  record 
of  the  teletherapy  full  calibrations 
required  by  §  35.632  for  3  years. 

(d)  The  record  must  include — 

(1)  The  date  of  the  calibration: 

(2)  The  manufacturer's  name,  model 
number,  and  serial  number  for  the 
teletherapy  unit,  source,  and 
instruments  used  to  calibrate  the 
teletherapy  unit; 

(3)  Tables  that  describe  the  output  of 
the  unit  over  the  range  of  field  sizes  and 
for  the  range  of  distances  used  in 
radiation  therapy; 

(4)  A  determination  of  the 
coincidence  of  the  radiation  field  and 
the  field  indicated  by  the  light  beam 
localizing  device; 

(5)  An  assessment  of  timer  accuracy 
and  linearity; 

(6)  The  calculated  on-off  error; 

(7)  The  estimated  accuracy  of  each 
distance  measuring  and  localization 
device;  and 

(8)  The  signature  of  the  authorized 
medical  physicist  who  performed  the 
full  calibration. 

§  35.2633    Records  of  remote  afterloader 
full  calibrations. 

(a)  A  licensee  shall  maintain  a  record 
of  the  remote  afterloader  full 
calibrations  required  by  §35.633  for  3 
years. 

(b)  The  record  must  include — 

(1)  The  date  of  the  calibration; 

(2)  The  manufacturer's  name,  model 
number,  and  serial  number  for  the 
remote  afterloader,  source,  and 
instruments  used  to  calibrate  the  unit; 
the  source  output; 

(3)  An  assessment  of  timer  accuracy 
and  linearity,  source  positioning 
accuracy,  source  guide  tube  and 
connector  lengths,  and  source  retraction 
functionality;  and 

(4)  The  signature  of  the  authorized 
medical  physicist  who  performed  the 
full  calibration. 

§  35.2635    Records  of  gamma  stereotactic 
radiosurgery  unit  full  calibrations. 

(a)  A  licensee  shall  maintain  a  record 
of  the  gamma  stereotactic  radiosurgerv' 
full  calibrations  required  by  §  35.635  for 
3  years. 

(b)  The  record  must  include — 

(1)  The  date  of  the  calibration; 

(2)  The  manufacturer's  name,  model 
number,  and  serial  number  for  the 
gamma  stereotactic  radiosurgery  unit, 
source,  and  instruments  used  to 
calibrate  the  unit; 

(3)  The  unit  output; 

(4)  An  assessment  of  the  relative 
helmet  factors,  isocenter  coincidence, 
timer  accuracy  and  linearitv,  on-off 
error,  and  trunnion  centricity;  and 


(5)  The  signature  of  the  authorized 
medical  physicist  who  performed  the 
full  calibration. 

§  35.2642    Records  of  periodic  spot-checks 
for  teletherapy  units. 

(a)  A  licensee  shall  retain  a  record  of 
each  periodic  spot-check  for  teletherapy 
units  required  by  §  35.642  for  3  years. 

(b)  The  record  must  include  — 

(1)  The  date  of  the  spot-check; 

(2)  The  manufacturer's  name,  model 
number,  and  serial  number  for  the 
teletherapy  unit,  source  and  instrument 
used  to  measure  the  output  of  the 
teletherapy  unit; 

(3)  An  assessment  of  timer  linearity 
and  constancy; 

(4)  The  calculated  on-off  error; 

(5)  A  determination  of  the 
coincidence  of  the  radiation  field  and 
the  field  indicated  by  the  light  beam 
localizing  device; 

(6)  The  determined  accuracy  of  each 
distance  measuring  and  localization 
device; 

(7)  The  difference  between  the 
anticipated  output  and  the  measured 
output; 

(8)  Notations  indicating  the 
operability  of  each  entrance  door 
electrical  interlock,  each  electrical  or 
mechanical  stop,  each  source  exposure 
indicator  light,  and  the  viewing  and 
intercom  system  and  doors;  and 

(9)  The  name  of  the  individual  who 
performed  the  periodic  spot-check  and 
the  signature  of  the  authorized  medical 
physicist  who  reviewed  the  record  of 
the  spot-check. 

§  35.2643    Records  of  periodic  spot-checks 
for  remote  afterloaders. 

(a)  A  licensee  shall  retain  a  record  of 
each  spot-check  for  remote  afterloaders 
required  by  §§35.643  and  35.644  for  3 
years. 

(b)  The  record  must  include — 

(1)  The  date  of  the  spot-check; 

(2)  The  manufacturer's  name,  model 
number,  and  serial  number  for  the 
remote  afterloader,  source,  and 
instrument  used  to  measure  the  output 
of  the  remote  afterloader; 

(3)  The  difference  between  the 
anticipated  output  and  the  measured 
output; 

(4)  Notations  indicating  the 
operability  of  each  entrance  door 
electrical  interlock,  source  retraction 
mechanism,  radiation  monitors,  source 
exposure  indicator  lights,  viewing  and 
intercom  systems  if  applicable, 
applicators  and  connectors,  and  source 
positioning  accuracy;  and 

(5)  The  name  of  the  individual  who 
performed  the  periodic  spot-check  and 
the  signature  of  the  authorized  medical 
physicist  who  reviewed  the  record  of 
the  spot-check. 


§  35.2645    Records  of  periodic  spot-checks 
for  gamma  stereotactic  radiosurgery  units. 

(a)  A  licensee  shall  retain  a  record  of 
each  spot-check  for  gamma  stereotactic 
radiosurgery  units  required  by  §  35.645 
for  3  years. 

(b)  The  record  must  include — 

(1)  The  date  of  the  spot-check; 

(2)  The  manufacturer's  name,  model 
number,  and  serial  number  for  the 
gamma  stereotactic  radiosurgery  unit 
and  the  instrument  used  to  measure  the 
output  of  the  unit; 

(3)  The  measured  source  output  and 
source  output  against  computer 
calculations; 

(4)  Notations  indicating  the 
operability  of  radiation  monitors, 
helmet  microswitchs,  emergency  timing 
circuits,  emergency  off  buttons, 
electrical  interlocks,  source  exposure 
indicator  lights,  viewing  and  intercom 
systems,  timer  termination  systems, 
hydraulic  cutoff  switch  and  stereotactic 
frames  and  localizing  devices 
(trunnions);  and 

(5)  The  name  of  the  individual  who 
performed  the  periodic  spot-check  and 
the  signature  of  the  authorized  medical 
physicist  who  reviewed  the  record  of 
the  spot-check. 

§  35.2647    Records  of  additional  technical 
requirements  for  mobile  remote 
afterloaders. 

(a)  A  licensee  shall  retain  a  record  of 
each  check  for  mobile  remote 
afterloaders  required  by  §  35.647  for  3 
years. 

(b)  The  record  must  include — 

(1)  The  date  of  the  check; 

(2)  The  manufacturer's  name,  model 
number,  and  serial  number  of  the 
remote  afterloader; 

(3)  Notations  accounting  for  all 
sources  before  the  licensee  departs  from 
a  facility; 

(4)  Notations  indicating  the 
operability  of  each  entrance  door 
electrical  interlock,  radiation  monitors, 
source  exposure  indicator  lights, 
viewing  and  intercom  system, 
applicators  and  connectors,  and  source 
positioning  accuracy;  and 

(5)  The  signature  of  the  individual 
who  performed  the  check. 

§  35.2652    Records  of  surveys  of 
therapeutic  treatment  units. 

(a)  A  licensee  shall  maintain  a  record 
of  radiation  surveys  of  treatment  units 
made  in  accordance  with  §  35.652  for 
the  duration  of  use  of  the  unit. 

fb)  The  record  must  include — 

(1)  The  date  of  the  measurements; 

(2)  The  manufacturer's  name,  model 
number  and  serial  number  of  the 
treatment  unit,  source,  and  instrument 
used  to  measure  radiation  levels; 


Federal  Register/ Vol.  63,  No.  156 /Thursday.  August  13.  1998 /Proposed  Rules 


43577 


(3)  Each  dose  rate  measured  around 
the  source  while  the  unit  is  in  the  off 
position  and  the  average  of  all 
measurements;  and 

(4)  The  signature  of  the  individual 
who  performed  the  test. 

§  35.2655    Records  of  5-year  Inspection  for 
teletherapy  and  gamma  stereotactic  surgery 
units. 

(a)  A  licensee  shall  maintain  a  record 
of  the  5-year  inspections  for  teletherapy 
and  gamma  stereotactic  radiosurgery 
units  required  by  §  35.655  for  the 
duration  of  use  of  the  unit. 

(b)  The  record  must  contain — 

(1)  The  inspector's  radioactive 
materials  license  number; 

(2)  The  date  of  inspection; 

(3)  The  manufacturer's  name  and 
model  number  and  serial  number  of 
both  the  treatment  unit  and  source; 

(4)  A  list  of  components  inspected 
and  serviced,  and  the  type  of  service; 
and 

(5)  The  signature  of  the  inspector. 

Subpart  M — Reports 

§  35.3045    Reports  of  medical  events. 

(a)  A  licensee  shall  report  any 
administration,  except  for 
administrations  resulting  from  a  direct 
intervention  of  a  patient  or  human 
research  subject  that  could  not  have 
been  reasonably  prevented  by  the 
licensee,  that  results  in  either — 

(1)  A  dose  that  differs  from  the 
prescribed  dose  by  more  than  0.05  Sv  (5 
rem)  effective  dose  equivalent,  0.5  Sv 
(50  rem)  to  an  organ  or  tissue,  or  0.5  Sv 
(50  rem)  shallow  dose  equivalent  to  the 
skin;  and 

(i)  The  total  dose  or  dosage  delivered 
differs  from  the  prescribed  dose  or 
dosage  by  20  percent  or  more;  or 

(ii)  The  fractionated  dose  delivered 
differs  from  the  prescribed  dose,  for  a 
single  fraction,  by  50  percent  or  more. 

(2)  A  dose  that  exceeds  0.05  Sv  (5 
rem)  effective  dose  equivalent,  0.5  Sv 
(50  rem)  to  an  organ  or  tissue,  or  0.5  Sv 
(50  rem)  shallow  dose  equivalent  to  the 
skin  from  any  of  the  following — 

(i)  An  administration  of  a  wrong 
pharmaceutical; 

(ii)  An  administration  of  a 
radiopharmaceutical  by  the  wrong  route 
of  administration; 

(iii)  An  administration  of  a  dose  or 
dosage  to  the  wrong  individual  or 
human  research  subject; 

(iv)  An  administration  of  a  dose  or 
dosage  delivered  by  the  wrong  treatment 
mode;  or 

(v)  A  leaking  sealed  source. 

(3)  A  dose  to  the  skin  or  an  organ  or 
tissue  other  than  the  treatment  site  that 
exceeds  by  0.5  Sv  (50  rem)  to  an  organ 


or  tissue  and  20  percent  the  dose 
expected  from  the  administration 
defined  in  the  written  directive. 

(b)  The  licensee  shall  notify  by 
telephone  the  NRC  Operations  Center 
(301-951-0550)  no  later  than  the  next 
calendar  day  after  discovery  of  the 
medical  event. 

(c)  The  licensee  shall  submit  a  written 
report  to  the  appropriate  NRC  Regional 
Office  listed  in  §  30.6  of  this  chapter 
within  15  days  after  discovery  of  the 
medical  event. 

(1)  The  written  report  must  include — 
(i)  The  licensee's  name; 

(ii)  The  name  of  the  prescribing 
physician; 

(iii)  A  brief  description  of  the  event; 

(iv)  Why  the  event  occurred; 

(v)  The  effect  on  the  individual(s) 
who  received  the  administration; 

(vi)  What  improvements  are  needed  to 
prevent  recurrence; 

(vii)  Actions  taken  to  prevent 
recurrence; 

(viii)  Whether  the  licensee  notified 
the  individual  (or  the  individual's 
responsible  relative  or  guardian),  and  if 
not.  why  not;  and 

(ix)  If  there  was  notification,  what 
information  was  provided. 

(2)  The  report  must  not  contain  the 
individual's  name  or  any  other 
information  that  could  lead  to 
identification  of  the  individual. 

(d)  The  licensee  shall  notify  the 
referring  physician  and  also  notify  the 
individual  affected  by  the  medical  event 
no  later  than  24  hours  after  its 
discovery,  unless  the  referring  physician 
personally  informs  the  licensee  either 
that  he  or  she  will  inform  the  individual 
or  that,  based  on  medical  judgement, 
telling  the  individual  would  be  harmful. 
The  licensee  is  not  required  to  notify  the 
individual  without  first  consulting  the 
referring  physician.  If  the  referring 
physician  or  the  affected  individual 
cannot  be  reached  within  24  hours,  the 
licensee  shall  notify  the  individual  as 
soon  as  possible  thereafter.  The  Ucensee 
may  not  delay  any  appropriate  medical 
care  for  the  individual,  including  any 
necessary  remedial  care  as  a  result  of 
the  medical  event,  because  of  any  delay 
in  notification.  To  meet  the 
requirements  of  this  section,  the 
notification  of  the  individual  receiving 
the  medical  event  may  be  made  instead 
to  that  individual's  responsible  relative 
or  guardian,  when  appropriate. 

(e)  If  the  individual  was  notified 
pursuant  to  paragraph  (d)  of  this 
section,  the  licensee  shall  also  furnish, 
within  15  days  after  discovery  of  the 
medical  event,  a  written  report  to  the 
individual  by  sending  either — 

(1)  A  copy  of  the  report  that  was 
submitted  to  the  NRC;  or 


(2)  A  brief  description  of  both  the 
event  and  the  consequences  as  they  ma\ 
affect  the  individual. 

(f)  Aside  from  the  notification 
requirement,  nothing  in  this  section 
affects  any  rights  or  duties  of  licensees 
and  physicians  in  relation  to  each  other, 
to  individuals  affected  by  the  medical 
event,  or  to  that  individual's  responsible 
relatives  or  guardians. 

§  35.3047    Report  of  a  dose  to  an  embryo/ 
fetus  or  a  nursing  child. 

(a)  A  licensee  shall  report  any  dose  to 
an  embryo/fetus  that  is  greater  than  5 
mSv  (500  mrem)  absorbed  dose  that  is 

a  result  of  an  administration  of 
byproduct  material  or  radiation  from 
byproduct  material  to  a  pregnant 
individual  unless  the  dose  to  the 
embryo/fetus  was  specifically  approved, 
in  advance,  by  the  authorized  user. 

(b)  A  licensee  shall  report  any  dose  to 
a  nursing  child  that  is  greater  than  5 
mSv  (500  mrem)  total  effective  dose 
equivalent  that  is  a  resuU  of  an 
administration  of  byproduct  material  to 
a  breast  feeding  individual. 

(c)  The  licensee  shall  notify  by 
telephone  the  NRC  Operations  Center 
within  5  days  after  discovery  of  a  dose 
to  the  embryo/fetus  or  nursing  child  that 
requires  a  report  in  paragraphs  (a)  or  (b) 
in  this  section. 

(d)  The  licensee  shall  submit  a  written 
report  to  the  appropriate  NRC  Regional 
Office  listed  in  §  30.8  no  later  than  15 
days  after  discovery  of  a  dose  to  the 
embr\'o/fetus  or  nursing  child  that 
requires  a  report  in  paragraphs  (a)  or  (b) 
in  this  section. 

(1)  The  written  report  must  include — 
(i)  The  licensee's  name; 

(ii)  The  name  of  the  prescribing 
physician; 

(iii)  A  brief  description  of  the  event; 

(iv)  Why  the  event  occurred; 

(v)  The  effect  on  the  embryo/ fetus  or 
the  nursing  child; 

(vi)  What  improvements  are  needed  to 
prevent  recurrence;  and 

(vii)  Actions  taken  to  prevent 
recurrence. 

(2)  The  report  must  not  contain  the 
individual's  or  child's  name  or  any 
other  information  that  could  lead  to 
identification  of  the  individual  or  child. 

(e)  The  licensee  shall  notify  the 
referring  physician  and  also  notify  the 
pregnant  individual  or  mother,  hereafter 
referred  to  as  the  mother,  within  5  days 
of  discovery  of  an  event  that  would 
require  reporting  under  paragraph  (a)  or 
(b)  of  this  section,  unless  the  referring 
physician  personally  informs  the 
licensee  either  that  he  or  she  will  inform 
the  mother  or  that,  based  on  medical 
judgment,  telling  the  mother  would  be 
harmful; 
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(0  To  meet  the  requirements  of  this 
section,  the  notification  of  the  mother 
may  be  made  instead  to  the  mother's  or 
child's  responsible  relative  or  guardian, 
when  appropriate. 

(g)  The  licensee  is  not  required  to 
notify  the  mother  without  first 
consulting  the  referring  physician.  If  the 
referring  physician  or  mother  cannot  be 
reached  within  5  days,  the  licensee  shall 
make  the  appropriate  notifications  as 
soon  as  possible  thereafter.  The  licensee 
may  not  delay  any  appropriate  medical 
care  for  the  embryo/ fetus  or  for  the 
nursing  child,  including  any  necessary 
remedial  care  as  a  result  of  the  event, 
because  of  any  delay  in  notification. 

(h)  If  notification  was  made  pursuant 
to  paragraphs  (e)  and  (f)  of  this  section, 
the  licensee  shall  also  furnish,  within  15 
days  after  discovery  of  the  event,  a 
written  report  to  the  mother  or 
responsible  relative  or  guardian,  by 
sending  either — 

(1)  A  copy  of  the  report  that  was 
submitted  to  the  NRC;  or 

(2)  A  brief  description  of  both  the 
event  and  the  consequences  as  they  may 
affect  the  embryo/fetus  or  nursing  child. 

§  35.3067    Reports  of  leaking  sources. 

A  licensee  shall  file  a  report  within  5 
days  if  a  leakage  test  required  by  §  35.67 
reveals  the  presence  of  185  Bq  (  0.005 
nCi)  or  more  of  removable 
contamination.  The  report  must  be  filed 
with  the  appropriate  NRC  Regional 
Office  listed  in  §  30.6  of  this  chapter, 
with  a  copy  to  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555^001.  The 
written  report  must  include  the  model 
number  and  serial  number  if  assigned, 
of  the  leaking  source:  the  radionuclide 
and  its  estimated  activity,  the  measured 
activity  of  each  test  sample  expressed  in 
microcuries;  a  description  of  the  method 
used  to  measure  each  test  sample;  the 
date  of  the  test;  and  the  action  taken. 

Subpart  N — Enforcement 

§  35.4001    Violations. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions 
of— 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended; 

(2)  Title  II  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended;  or 

(3)  A  regulation  or  order  issued 
pursuant  to  those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  Section  234  of 
the  Atomic  Energy  Act: 


(1)  For  violations  of — 

(i)  Sections  53.  57,  62.  63,  81,  82,  101, 
103,  104.  107.  or  109  of  the  Atomic 
Energy  Act  of  1954,  as  amended; 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b)(l)(i)  of  this  section; 

(iv)  Any  term,  condition,  or  limitation 
of  any  license  issued  under  the  sections 
specified  in  paragraph  (b)(l)(i)  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  Section 
186  of  the  Atomic  Energy  Act  of  1954. 
as  amended. 

§  35.4002    Criminal  penalties. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954.  as  amended,  provides  for 
criminal  sanctions  for  willful  violation 
of,  attempted  violation  of,  or  conspiracy 
to  violate,  any  regulation  issued  under 
sections  161b.  161i.  or  161o  of  the  Act. 
For  purposes  of  Section  223,  all  the 
regulations  in  10  CFR  part  35  are  issued 
under  one  or  more  of  sections  161b, 
161i,  or  161o,  except  for  the  sections 
listed  in  paragraph  (b)  of  this  section. 

(b)  The  regulations  in  10  CFR  part  35 
that  are  not  issued  under  subsections 
161b,  161i,  or  161o  for  the  purposes  of 
Section  223  are  as  follows:  §§  35.1,  35.2, 
35,7,  35.8,  35.12.  35.15,  35.18,  35.19, 
35.65,  35.100,  35.200,  35.300,  35.600, 
35.4001,  and  35.4002. 

Appendix  A  to  10  CFR  Part  35 — Examining 
Organization  or  Entity 

I.  Requirements  for  an  examining 
organization  or  entity. 

An  independent  organization  or  entity  that 
submits  an  application  for  approval  of  the 
Commission  to  examine  individuals  pursuant 
to  §§  35.50(b)(3),  35.51(b)(3).  35.55(b)(3). 
35  290(b)(3),  35.292(b)(3),  35.390(b)(4), 
35.490(b)(4),  or  35.690(b)(4)  shall: 

1.  Make  its  examination  process  available 
to  the  general  public  nationwide  and  ensure 
that  it  is  not  restricted  because  of  race,  color, 
religion,  sex,  age,  national  origin,  or 
disability: 

2.  Have  an  adequate  staff,  a  viable  system 
for  financing  its  operations,  and  a  policy-and 
decision-making  review  board; 

3.  Have  a  set  of  written  organizational  by- 
laws and  policies  that  provide  adequate 
assurance  cf  lack  of  conflict  of  interest  and 

a  system  for  monitoring  and  enforcing  those 
by-laws  and  policies; 

4.  Have  a  committee,  whose  members  can 
carry  out  their  responsibilities  impartially,  to 
review  and  approve  the  examination 
guidelines  and  procedures,  and  to  advise  the 
organization's  staff  in  implementing  the 
examination  program; 

5.  Have  a  committee,  whose  members  can 
carry  out  their  responsibilities  impartially,  to 
review  complaints  by  examined  individuals; 

6.  Have  written  procedures  describing  all 
aspects  of  its  examination  program,  maintain 


records  of  the  current  status  of  each 
individual's  examination  and  the 
administration  of  its  examination  program; 

7.  Have  procedures  to  ensure  that 
examinations  are  not  given  to  individuals 
who  have  also  been  instructed  by  the 
examining  organization  in  the  same  subject 
area; 

8.  Have  procedures  to  ensure  that 
examined  individuals  are  provided  due 
process  with  respect  to  the  administration  of 
its  examination  program,  including  the 
process  of  being  examined; 

9.  Have  procedures  for  proctoring 
examinations,  including  qualifications  for 
proctors. 

10.  Exchange  information  about  examined 
individuals  with  the  Commission  and  other 
independent  examining  organizations  and/or 
Agreement  States  and  allow  periodic  review 
of  its  examination  program  and  related 
records; 

11.  Provide  a  description  to  the 
Commission  of  its  procedures  for  choosing 
examination  sites  and  for  providing  an 
appropriate  examination  environment;  and 

12.  Submit  its  request  to  the  Director, 
Office  of  Nuclear  Materials  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555-0001. 

II.  Requirements  for  Examination 
Programs. 

All  examination  programs  must — 

1.  Require  applicants  for  examination  to 
receive  training  in  the  topics  set  forth  in 
§§  35.50(b)(1),  35.51(b)(1),  35.55(b)(1), 
35.290(b)(1),  35.292(b)(1),  35.390(b)(1), 
35.490(b)(1)  or  35.690(b)(1),  or  equivalent 
Agreement  State  regulations,  and 
satisfactorily  complete  a  written  examination 
covering  these  topics;  and 

2.  Include  procedures  to  ensure  that  all 
examination  questions  are  protected  from 
improper  disclosure. 

III.  Requirements  for  Written 
Examinations. 

1.  All  examinations  must  be  designed  to 
test  an  mdividual's  knowledge  and 
understanding  of  the  topics  listed  in 

§§  35.50(b)(1),  35.51(b)(1).  35.55(b)(1). 
35.290(b)(1),  35.292(b)(1),  35.390(b)(1), 
35.490(b)(1)  or  35.690(b)(1),  or  equivalent 
Agreement  State  regulations; 

2.  Test  questions  must  be  drawn  from  a 
question  bank  containing  psychometrically 
valid  questions  based  on  the  material  in 

§§  35.50(b)(1).  35.51(b)(1),  35.55(b)(1). 
35.290(b)(1),  35.292(b)(1),  35.390(b)(1), 
35.490(b)(1)  or  35.690(b)(1).  or  equivalent 
Agreement  State  regulations;  and 

3.  Sample  examinations  must  be  submitted 
to  the  Commission  for  review  initially  and 
every  5  years. 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  August.  1998. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 
Secretary  of  the  Commission. 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix  A — Preliminary  Regidatory 
Flexibility  Analysis 

The  NRC  is  required  by  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et  seq.)  as 
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amended  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  to 
consider  the  impact  of  their  rulemakings  on 
small  entities  and  evaluate  alternatives  that 
would  accomplish  regulatory  objectives 
without  unduly  burdening  small  entities  or 
erecting  barriers  to  competition.  This 
analysis  describes  the  assessment  of  the 
small  entity  impacts  expected  to  be  incurred 
by  10  CFR  Part  35  licensees  as  a  result  of  the 
comprehensive  revisions  to  Part  35  being 
proposed. 

An  assessment  of  small  entity  impacts 
involves  three  major  tasks:  (1)  defining 
"small  entities"  for  the  rule  being  analyzed, 
including  "small  businesses,"  "small 
governments,"  and  "small  organizations:  '  (2) 
determining  what  number  constitutes  a 
"substantial  number"  of  these  entities:  and 
(3)  determining  if  "significant  impacts"  will 
be  incurred  by  licensees  under  the  proposed 
rule. 

1.1     Defining  "Small  Entities"  Affected  by 
the  Rule 

The  NRC  has  established  size  standards 
that  it  uses  to  determine  which  NRC 
licensees  qualify  as  small  entities  (60  PR 
18344;  April  11,  1995).  These  size  standards 
are  codified  in  10  CFR  2.810.  The  size 
standards  pertinent  to  Part  35  licensees 
i-nclude  the  following; 

Under  10  CFR  2.810(a)(1),  a  small  business 
is  a  for-profit  concern  and  is  a  concern  that 
provides  a  service  or  a  concern  not  engaged 
in  manufacturing  with  average  gross  receipts 
of  $5  million  or  less  over  its  last  3  completed 
fiscal  years.  (The  Small  Business 
Administration  size  standards  for  the  "health 
services"  category,  including  "offices  and 
clinics  of  doctors  of  medicine"  and  all  other 
health  services  subcategories  also  establish 
S5  million  as  the  cut  off  point  for  "small 
entities.") 

Under  10  CFR  2.810  (b)  a  small 
organization  is  a  not-for-profit  organization 
which  is  independently  owned  and  operated 
and  has  annual  gross  receipts  of  S5  million 
or  less. 

For  purposes  of  this  analysis,  therefore, 
"small  entity"  refers  to  any  spmcific  licensee 
under  10  CFR  Part  35  with  annual  gross 
receipts  of  $5  million  or  less. 

The  proposed  rule  would  affect  1902  NRC 
licensees.  These  licenses  are  issued 
principally  to  medical  institutions,  with  at 
least  1216  of  the  Part  35  licensees  classified 
as  medical  institutions  (codes  2110,  2120. 
and  2121  in  NRC's  licensee  tracking  system). 
Review  of  available  data  indicates  that  at 
most  8  of  these  medical  institutions  had 
operating  revenues  of  less  than  S5  million  in 
1996. 

First,  all  hospitals  in  States  in  which  Part 
35  licensees  are  regulated  by  NRC  were 
screened  for  revenues,  using  data  obtained 
from  Profiles  of  U.S.  Hospitals.  1996.  HCIA 
Inc.  HCIA  collects,  analyzes,  and  publishes 
data  on  hospitals,  based  on  financial 
submissions  to  the  Health  Care  Financing 
Administration  (HCFA).  Revenues  were 
measured  as  operating  revenue,  which  is  the 
sum  of  net  patient  revenue  and  other 
operating  revenue,  such  as  revenue  from 
sources  such  as  cafeterias  and  parking 
facilities,  but  which  does  not  include 
revenue  from  non-operating  sources  such  as 


investment  income  or  donations.  Operating 
revenue  therefore  is  a  less  inclusive  measure 
of  revenues  than  gross  revenues.  All 
hospitals  identified  as  having  operating 
revenues  less  than  $5  million  then  were 
checked  against  the  NRC  License  Tracking 
System  to  identify  those  medical  institutions 
that  both  had  revenues  less  than  S5  million 
and  were  regulated  by  NRC  under  Part  35.  Of 
the  eight  institutions  that  were  identified  as 
meeting  both  criteria,  three  had  operating 
revenues  above  S4.4  million,  and  therefore 
may  have  gross  revenues  above  S5  million. 
They  have,  however,  been  included  in  the 
group  of  institutions  with  less  than  S5 
million  in  revenues  for  this  analysis. 

The  balance  of  the  licenses,  approximately 
686  licenses,  are  issued  principally  to 
physicians  in  private  practice.  Information 
on  gross  revenues  for  such  physicians 
suggests  that  all  may  be  "small  entities." 

First,  data  from  the  AMA's  Socioeconomic 
Monitoring  System,  provided  in  Physician 
Marketplace  Statistics  1 996:  Profiles  for 
Detailed  Specialties,  Selected  States  and 
Practice  Arrangements,  Center  for  Health 
Policy  Research.  American  Medical 
Association,  were  reviewed  for  physicians' 
revenues  or  income.  Table  89  of  that  source, 
which  reports  "Total  Practice  Revenue  per 
Self-Employed  Nonfederal  Physician  (in 
thousands  of  dollars).  1995"  indicates  that 
even  at  the  75th  percentile  no  physician 
specialty,  geographic  area,  or  practice 
arrangement  exceeded  even  Si  million  in 
revenues.  Similar  data  from  the  Physician 
Compensation  and  Production  Survey:  1996 
Report  Based  on  1995  Data.  Medical  Group 
Management  Association,  indicate  that  the 
median  for  "production."  defined  as  gross 
charges,  for  all  physicians  was  S422.937  in 
1995  (p.  10).  Although  "production" 
generally  is  larger  for  specialists  than  all 
physicians,  the  difference  is  too  small  to 
place  specialists  above  the  S5  million 
criterion. 

In  total,  therefore,  an  upper  bound  estimate 
of  36  percent  of  Part  35  licensees,  or 
approximately  686  licensees,  may  be  "small 
entities." 

1.2  Determining  What  Number  Constitutes 
a  Substantial  Number 

This  analysis  applied  a  figure 
corresponding  to  20  percent  of  small  entities 
in  determining  whether  a  "substantial 
number"  of  small  entities  are  likely  to  be 
impacted  by  the  rule.  Therefore,  based  on  the 
analysis  in  section  1.1.  the  proposed  rule 
would  affect  a  substantial  number  of  small 
entities. 

1.3  Measuring  "Significant  Impacts" 

To  evaluate  the  impact  that  a  small  entity 
is  expected  to  incur  as  a  result  of  the  rule, 
the  analysis  should  calculate  the  entity's 
ratio  of  annualized  compliance  costs  as  a 
percentage  of  gross  receipts.  Entities  are 
classified  as  facing  potentially  "significant" 
impacts  if  this  ratio  exceeds  one  percent. 

Determining  annual  compliance  costs  for 
the  revisions  to  Part  35.  however,  is 
complicated  by  the  fact  that  the  proposed 
rule  would  comprehensivelv  address  a  wide 
variety  of  uses  of  byproduct  materials  in 
medicine.  The  entities  likely  to  be  most 
affected  by  the  rule  are  broad  scope  medical 


mstitutions  with  a  large  number  of  different 
modalities  and  conducting  a  large  number  of 
medical  procedures  involving  byproduct 
material  or  radiation  from  byproduct 
material.  However,  the  preceding  analysis 
indicated  that  such  broad  scope  licensees  are 
not  small  entities.  The  costs  attributable  to 
Part  35  compliance  for  such  broad  scope 
licensees  will  be  substantially  greater  than 
the  annual  compliance  costs  likely  to  be 
incurred  by  those  licensees  most  likely  to  be 
small  entities  (i.e..  single  private  practice 
physicians  performing  diagnostic 
procedures). 

The  Part  35  rule  addresses  contingent 
actions  as  well  as  actions  that  must  be  carried 
out  by  all  licensees  In  particular,  the  lower 
risk  posed  by  diagnostic  procedures  reduces 
the  likelihood  that  private  practice 
physicians  performing  diagnostic  procedures 
will  experience  medical  events  involving 
costs  of  reporting  and  follow  up. 

All  licensees  will  incur  annual  compliance 
costs  for  general  administrative  and  technical 
requirements  established  by  Part  35.  although 
the  level  of  such  compliance  costs  will  varv' 
significantly  depending  on  certain 
contingencies  and  on  the  activities  being 
performed  by  the  licensee.  Annual 
compliance  costs  for  licensees  are  expected, 
in  all  cases,  to  involve  compliance  with 
requirements  to  establish  and  maintain  a 
radiation  protection  program,  possess,  use. 
calibrate,  and  check  survey  instruments,  and 
satisfv'  the  requirements  pertinent  to  the 
modality  or  modalities  used  by  the  licensee. 

NRC  estimates  that  annual  compliance 
costs  for  a  licensee  canning  out  any  level  of 
activities  under  Part  35  will  in  all  cases 
exceed  80  hours  annually  at  Si 00  per  hour, 
or  S8.000.  .\ssuming  annual  revenues  of 
5244,000  for  a  single  private  practitioner 
subject  to  Pan  35.  as  estimated  in 
Socioeconomic  Characteristics  of  .Medical 
Practice.  1997.  American  .Medical 
Association.  Center  for  Health  Policy 
Research,  Table  43.  ".Mean  Physician  Net 
Income  (in  thousands  of  dollars)  after 
Expenses  before  Taxes.  1995."  for  the  net 
income  for  'all  physic ians-rad."  a  very- 
conservative  surrogate  for  gross  revenues, 
these  annual  compliance  costs  exceed  both 
the  one  percent  cutoff  level  and  the  three 
percent  cutoff  level  under  SBREFA  for 
"significant  impacts."  Assuming  an  average 
"production"  of  S423. 000,  (Section  1.1  of  this 
analysis),  however,  the  1  percent  but  not  the 
3  percent  cutoff  is  exceeded.  Therefore,  the 
proposed  rule  appears  to  have  significant 
impacts  on  a  significant  number  of  licensees. 
.NRC  has  taken  a  number  of  actions  in  this 
proposed  rule  to  ensure  that  the  proposed 
alternative  is  the  least  costly  alternative  that 
adequately  protects  workers  and  patients 
froip  radiation  exposure.  As  the  Regulatory 
Analysis  prepared  for  the  proposed  rule 
demonstrates,  the  total  annual  cost  to 
licensees  of  compliance  with  the  proposed 
rule  would  be  approximately  S9.87  million 
less  than  the  cost  of  compliance  with  the 
current  rule  (See  XII.  Regulatory  Analysis  of 
the  Supplementars-  Information  section  of 
this  document).  This  is  equi\dlent  to  savings 
of  approximately  Si  500  per  licensee. 
Although  savings  to  small  licensees  can  be 
expected  to  be  proportionately  less  than 
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savings  to  licensees  with  more  extensive 
operations,  smaller  licensees  also  can  be 
expected  to  incur  smaller  compliance  costs. 

In  order  to  assist  small  licensees,  the  NRC 
has  sought  in  the  proposed  rule  to  eliminate 
prescriptive  requirements  wherever  possible, 
and  to  allow  for  much  greater  flexibility  in 
compliance.  Such  flexibility  is  particularly 
helpful  to  small  licensees  in  reducing  their 
cost  of  compliance,  because  it  will  enable 
them  to  avoid  the  costs  of  radiation  safety 
measures,  such  as  the  detailed  requirements 
for  Radiation  Safety  Committees,  that  were 
especially  oriented  toward  larger  licensees 
with  numerous  modalities  and  activities  in 
the  same  institution.  NRC  has  reduced  the 
training  and  experience  requirements 
applicable  to  the  diagnostic  use  of  byproduct 
material  by  focusing  those  requirements  on 
radiation  safety  and  by  reducing  the  number 
of  hours  of  training  required.  NRC  has  also 
sought  to  reduce  the  prescriptive  nature  of 
requirements  for  testing  and  calibration,  and 
to  reduce  reporting  and  recordkeeping 
burdens,  which  can  have  an  especially  strong 
impact  on  small  entities. 

Finally,  the  program  for  revising  Part  35 
and  the  associated  guidance  documents  has 
involved  more  interactions  and  consultations 
with  potentially  affected  parties  (the  medical 
community  and  the  public,  including 
representatives  of  small  licensees)  than  is 
provided  by  the  typical  notice  and  comment 
rulemaking  process.  Early  public  input  was 
solicited  through  several  different 
mechanisms:  requesting  public  input  through 
Federal  Register  notices;  holding  open 
meetings  of  the  government  groups 
developing  the  revised  rule  language: 
meeting  with  medical  professional  societies 
and  boards;  putting  background  documents, 
options  for  the  more  significant  regulatory 
issues  associated  with  the  rulemaking,  and  a 
"strawman"  draft  proposed  rule  on  the 
Internet;  and  convening  public  workshops. 
Participants  from  the  broad  spectrum  of 
interests  that  may  be  affected  by  the 
rulemaking  were  invited  to  attend  the  public 
workshops  in  Philadelphia,  PA.,  and 
Chicago,  IL.  held  in  October  and  November 
1997.  The  public  was  also  welcome  to  attend 
these  workshops,  as  well  as  the  Part  35 
Workshop  that  was  held  in  conjunction  with 
the  All  Agreement  States  Meeting  in  October 
1997,  and  the  NRC's  Advisory  Committee  on 
the  Medical  Uses  of  Isotopes  meetings  in 
Septembei  1997  and  March  1998. 

As  indicated  in  the  Regulatory  Flexibility 
Analysis  statement  included  in  the  proposed 
rule,  the  NRC  requests  conaments  from  small 
medical  licensees  concerning  the  impacts  of 
the  proposed  rule  and  any  suggested 
modifications  that  may  affect  the  economic 
impact  of  the  proposed  requirements. 
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U.S.  NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Chapter  I 

Medical  Use  of  Byproduct  Material; 
Draft  Policy  Statement 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Draft  policy  statement. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing,  for 
formal  comment,  revisions  of  its  1979 
policy  statement  on  the  medical  use  of 
byproduct  material.  These  proposed 
revisions  are  one  component  of  the 
Commission's  overall  program,  as 
previously  announced  in  the  Federal 
Register,  for  revising  its  regulatory 
framework  for  medical  use,  including  its 
regulations  that  govern  the  medical  use 
of  byproduct  material.  The  overall  goals 
of  this  program  are  to  focus  NRC 
regulation  of  medical  use  on  those 
medical  procedures  that  pose  the 
highest  risk  and  to  structure  its 
regulations  to  be  risk-informed  and 
performance-based,  where  appropriate, 
consistent  with  NRC's  "Strategic  Plan 
for  Fiscal  Year  1997-Fiscal  Year  2002." 
DATES:  Submit  comments  by  November 
13,  1998.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able 
only  to  ensure  consideration  of 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Send  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff. 

You  may  also  provide  comments  via 
NRC's  interactive  rulemaking  web  site 
through  the  NRC  home  page  (http:// 
vkrww.nrc.gov).  From  the  home  page, 
select  "Rulemaking"  from  the  tool  bar. 
The  interactive  rulemaking  website  can 
then  be  accessed  by  selecting  "New 
Rulemaking  Website."  This  site 
provides  the  abihty  to  upload  comments 
as  files  (any  format),  if  yoiu-  web 
browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  web  site,  contact  Ms.  Carol 
Gallagher,  (301)  415-5905;  E-mail:  cag 
©nrc.gov. 

Deliver  comments  to:  One  White  Flint 
North,  11555  Rockville  Pike,  Rockville, 
Maryland  20852,  between  7:30  am  and 
4:15  pm  Federal  workdays. 

Copies  of  comments  received  may  be 
examined  at:  NRC  Public  Document 
Room,  120  L  Street,  NW.  (Lower  Level), 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Haney,  Office  of  Nuclear 


Material  Safety  and  Safeguards,  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
6825,  E-Mail:  cxh@nrc.gov,  or  Marjorie 
U.  Rothschild,  Office  of  the  General 
Counsel,  Nuclear  Regulatory 
Commission,  Washington,  DC  20555— 
0001,  telephone  (301)  415-1633,  E-Mail: 
miu:@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

In  1979,  the  Nuclear  Regulatory 
Commission  published  a  policy 
statement,  "Regulation  of  the  Medical 
Uses  of  Radioisotopes"  (44  FR  8242; 
February  9, 1979),  in  which  it  informed 
NRC  hcensees,  other  Federal  and  State 
agencies,  and  the  general  public  of  the 
Commission's  following  general 
intention  in  regulating  the  medical  use 
of  byproduct  material: 

1.  "The  NRC  will  continue  to  regulate 
the  medical  uses  of  radioisotopes  as 
necessary  to  provide  for  the  radiation 
safety  of  workers  and  the  general  public. 

2.  The  NRC  will  regulate  the  radiation 
safety  of  patients  where  justified  by  the 
risk  to  patients  and  where  voluntary 
standards,  or  compliance  with  these 
standards,  are  inadequate. 

3.  The  NRC  will  minimize  intrusion 
into  medical  judgments  affecting 
patients  and  into  other  areas 
traditionally  considered  to  be  a  part  of 
the  practice  of  medicine. 

NRC  activities  in  the  medical  area, 
such  as  promulgation  of  regulations  and 
development  of  regulatory  guidance,  as 
well  as  cooperative  relationships  with 
other  Federal  agencies  have  been  guided 
by  this  statement. 

A  Federal  Register  notice,  "Medical 
Use  of  Byproduct  Material:  Issues  and     - 
Request  for  Public  Input"  (62  FR  42219- 
42220;  August  6, 1997),  describes  (as 
reflected  below)  NRC's  detailed 
examination  of  the  issues  surrounding 
its  medical  use  program  during  the  last 
four  years.  This  process  started  with 
NRC's  1993  internal  senior  management 
review;  continued  with  the  1996 
independent  external  review  by  the 
National  Academy  of  Sciences  (NAS), 
Institute  of  Medicine  (lOM);  and 
culminated  in  NRC's  Strategic 
Assessment  and  Rebaselining  Initiative 
(SA).  In  particular,  medical  oversight 
was  addressed  in  the  SA  Direction- 
Setting  Issue  Paper  Number  7  (DSI  7) 
(released  September  16,  1996).  In 
September  1997,  the  Commission  issued 
its  "Strategic  Plan,"  which  stated  that 
its  goal  in  regulating  nuclear  materials 
safety  is  to  "prevent  radiation-related 
deaths  or  illnesses  due  to  civilian  use  of 
source,  byproduct,  and  special  nuclear 
materials'  (NUREG-1614,  Vol.  1,  at  9). 
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In  its  Staff  Requirements 
Memorandum  (SRM)— COMSECY-96- 
057."  Materials/Medical  Oversight  (DSI 
7)."  dated  March  20.  1997.  the 
Commission  stated  that  it  supported 
continuation  of  the  ongoing  medical  use 
regulatory  program  with  improvements, 
decreased  oversight  of  low-risk 
activities,  and  continued  emphasis  on 
high-risk  activities.  This  SRM  also 
directed  the  NRC  staff  to  revise  10  CFR 
Part  35.  associated  guidance  documents, 
and.  if  necessary,  the  Commission's 
1979  "Medical  Use  Policy  Statement." 
The  Commission  SRM  specifically 
directed  the  restructuring  of  Part  35  into 
a  risk-informed,  more  performance- 
based  regulation.  In  addition,  the 
Commission  expressed  its  support  for 
use  of  the  Advisory  Committee  on  the 
Medical  Use  of  Isotopes  (ACMUI)  and 
professional  medical  organizations  and 
societies  in  the  revision  of  Part  35  and 
the  medical  policy  statement.  The 
Commission  specifically  directed  the 
NRC  staff  to  "consider  a  rulemaking 
process  that  provides  more  opportunity 
for  input  from  potentially  affected 
parties  than  is  provided  by  the  normal 
notice  and  comment  rulemaking 
process,  but  would  be  less  consumptive 
of  resources  and  time  than  the  process 
recently  used  in  the  development  of 
NRC's  rule  on  radiological  criteria  for 
license  termination." 

A  June  30,  1997.  SRM  informed  the 
NRC  staff  of  the  Commission's  approval, 
with  comments,  of  the  NRC  staff's 
proposed  program  in  SECY-97-131. 
Supplemental  Information  on  SECY- 
97-115.  "Program  for  Revision  of  10 
CFR  Part  35.  'Medical  Uses  of 
Byproduct  Material,'  and  Associated 
Federal  Register  notice,"  dated  June  20, 
1997.  After  Commission  approval  of  the 
NRC  staffs  program  to  revise  Part  35 
and  associated  guidance  documents,  the 
NRC  staff  initiated  the  rulemaking 
process,  which  includes  revision  of  the 
Medical  Use  Policy  Statement,  as 
necessary  (62  FR  42219).  The 
Commission  directed  the  NRC  staff  to 
consider  certain  issues,  including 
recommendations  on  revising  the  policy 
statement  by  focusing  regulation  of 
medical  use  on  those  procedures  that 
are  essential  to  patient  safety  and  that 
pose  the  highest  risk,  developing 
regulatory  oversight  alternatives  for 
diagnostic  procedures  that  are 
consistent  with  the  lower  overall  risk  of 
these  procedures,  and  considering  the 
viability  of  using  or  referencing 
available  industry  guidance  and 
standards  to  the  extent  that  they  meet 
NRC  needs  (62  FR  at  42219).  This  notice 
solicited  informal  and  formal  public 
input  during  the  rulemaking  process  on 


the  development  of  proposed  rule 
language  and  associated  documents  (62 
FR  at  42219-4220).  At  various  stages  in 
this  process,  the  Working/Steering 
Group  placed  options  for  a  revised 
Medical  Use  Policy  Statement  and  major 
issues  associated  with  10  CFR  Part  35, 
and  a  strawman  draft  of  the  proposed 
rule  language  on  the  Internet. 

In  developing  a  proposed  revision  of 
the  policy  statement,  the  Commission 
also  has  had  the  benefit  of  input  from 
the  Working/Steering  Group,  which  met 
publicly  in  August,  September,  and 
December  1997  and  in  January, 
February,  and  March  1998;  the  ACMUI. 
at  its  meetings  on  September  25-26. 
1997,  and  March  1-2,  1998;  ACMUI 
subcommittee  meetings  in  February 
1998;  "stakeholders"  and  members  of 
the  public  at  facilitated  workshops  in 
October  and  November  1997; 
professional  medical  organization 
meetings;  and  State  regulators  at  a 
publicly  noticed  workshop  at  the 
October  1997,  'All  Agreement  States"  ' 
Meeting.  State  participants  have 
included  representatives  of  the 
Organization  of  Agreement  States  and 
the  Conference  of  Radiation  Control 
Program  Directors.  State  participation  in 
this  process  is  intended  to  further  the 
Commission's  strategy  to  "work  with 
the  Agreement  States  to  assure 
consistent  protection  of  public  health 
and  safety  nationwide"  (NUREG-1614. 
Vol.  1,  at  11).  Such  State  involvement 
also  enhances  development  of 
corresponding  rules  in  State  regulations; 
provides  an  opportunity  for  early  State 
input;  and  allows  State  staff  to  assess 
potential  impacts  of  NRC  draft  language 
on  the  regulation  of  non-Atomic  Energy 
Act  materials  used  in  medical  diagnosis, 
treatment,  or  research  in  the  States. 

At  these  meetings  and  workshops,  the 
NRC  staff  presented  alternatives  and/or 
draft  text  for  the  Medical  Use  Policy 
Statement  and  10  CFR  Part  35. 
Alternatives  generated  by  workshop 
participants  were  also  discussed.  To 
ensure  that  all  interests  were 
represented,  to  the  degree  possible, 
invited  workshop  participants  included 
radiation  oncologists,  nuclear  medicine 
physicians,  other  physician  specialists 
{i.e.,  clinical  endocrinologists  and 
cardiologists),  radiopharmacists, 
medical  physicists,  educators,  patient 
rights  advocates,  oncology  nurses. 


'  An  Agreement  State  is  a  State  that  has  signed 
an  agreement  with  NRC.  pursuant  to  Section  274  of 
the  Atomic  Energy  Act.  allowing  the  State  to 
regulate  the  use  of  radioactive  material,  other  than 
use  in  reactor  facilities,  within  the  State.  During  the 
next  5  years,  the  total  number  of  Agreement  States 
may  increase  from  30  to  33:  NRC  "Strategic  Plan" 
(Fiscal  year  1997-Fiscal  year  2002),  NUREG-1614. 
Vol.  1  (September  1997),  at  9. 


radiation  safety  officers,  medical 
technologists,  hospital  administrators, 
State  and  Federal  Government  officials, 
and  radiopharmaceutical  manufacturers. 
Policy  statement  alternatives  ranged 
from  retaining  the  status  quo  to  various 
modifications  of  the  current  medical 
policy  such  as  statements  limiting 
NRC's  role  in  the  regulation  of  medical 
use  to  ensuring  that  the  physician's 
prescription  is  accurately  delivered  to 
the  correct  patient:  making  clear  that 
NRC  will  not  intrude  into  medical 
judgments  affecting  patients;  and 
providing  for  NRC  assessment  of  risks  to 
the  radiation  safety  of  patients  that 
would  reference  comparable  risks, 
standards,  and  modes  of  regulations  for 
other  types  of  medical  practice. 

The  normal  pattern  for  NRC  policy 
statement  proposals  is  the  development 
of  a  proposed  policy  statement  by  the 
NRC  staff  for  Commission 
consideration,  publication  of  the 
proposed  statement  for  public  comment, 
consideration  of  the  comments  bv  the 
NRC  staff,  and  preparation  of  a  final 
statement,  as  appropriate,  for 
Commission  approval.  As  directed  and 
approved  by  the  Commission,  the  NRC 
staff  has  increased  participation  in  the 
early  stages  of  this  development  process 
through  meetings  and  workshops  for 
affected  interests  and  by  making 
documents  available  on  the  Internet. 

The  meetings  and  workshops  elicited 
informed  discussions  of  options  and 
approaches  for  developing  a  revised 
Medical  Use  Policy  Statement,  and  the 
rationale  for  such  options  and 
approaches.  Although  these  meetings 
and  workshops  were  not  designed  to 
seek  "consensus  "  in  the  sense  that  there 
is  agreement  on  how  each  issue  should 
be  resolved,  they  were  conducted  at  a 
very  early  stage  of  proposed  policy 
statement  development  to  increase 
participation  of  interested  parties  and 
the  public  with  the  following  objectives. 

(a)  To  ensure  that  the  relevant  issues 
have  been  identified; 

(b)  To  exchange  information  on  these 
issues;  and 

(c)  To  identify  underlying  concerns 
and  areas  of  disagreement,  and,  where 
possible,  approaches  for  resolution. 

The  Commission  hopes  that  the 
interactions  among  the  participants  in 
the  meetings  and  workshops  also 
fostered  a  clearer  mutual  understanding 
of  the  positions  and  concerns  of  all 
participants.  Comments  made  at  these 
workshops  and  meetings,  and  related 
written  and  electronic  comments  (as 
summarized  below),  were  considered  by 
the  NRC  staff  in  its  preparation  of  a  stafTf 
draft  proposed  policy  statement,  as 
described  in  the  paragraphs  below. 
Comments  were  also  used,  as 
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appropriate,  in  developing  proposed 
revisions  of  10  CFR  Part  35.  The  intent 
of  an  informal  comment  period,  in 
advance  of  publishing  a  proposed  policy 
statement  in  the  Federal  Register,  was 
to  provide  an  opportunity  for  interested 
parties  to  provide  input  during  the 
development  of  the  draft  proposed 
medical  policy  statement. 

ACMUI 

At  the  ACMUI  meetings  referenced 
above,  the  ACMUI  recommended  to  the 
NRC  staff  its  versions  of  a  revised 
medical  policy  statement.  At  its  meeting 
in  March  1998,  a  four-part  revision  of 
the  current  policy  statement  was 
recommended:  the  more  technically 
accurate  term  "radionuclides"  in 
Statement  1  is  substituted  for 
"radioisotopes";  the  order  of  Statements 
2  and  3  is  reversed;  former  Statement  3 
(Statement  2  in  the  ACMUI  version)  is 
revised  to  make  it  clear  that  NRC  "will 
not  intrude  into  the  medical  judgments 
affecting  patients"  (rather  than  the 
current  policy  of  minimizing  such 
intrusions)  and  to  drop  from  that 
statement  the  phrase  "into  other  areas 
traditionally  considered  to  be  a  part  of 
the  practice  of  medicine";  and  to  modify 
Statement  3  primarily  to  provide  that  an 
assessment  of  risks  justifying  NRC 
medical  use  regulations  will  reference 
comparable  risks,  comparable  voluntary 
standards,  and  modes  of  regulation  for 
other  types  of  medical  practice. 

"All  Agreement  States"  Meeting 
Workshop 

This  workshop,  which  included  State 
participants  in  the  meeting  as  well  as 
members  of  the  public,  also  discussed 
the  issues  associated  with  the  revision 
of  10  CFR  Part  35  and  the  Medical  Use 
Policy  Statement.  Some  participants  at 
the  workshop  stated  that  NRC's 
regulatory  framework  had  been,  and  in 
the  future  could  be,  properly  developed 
under  the  existing  policy  statement. 
Those  participants  who  found  fault  with 
the  existing  medical  regulatory 
framework  did  so  primarily  on  the  basis 
that  it  is  too  prescriptive  and  intrudes 
into  the  practice  of  medicine,  which 
they  asserted  is  adequately  regulated  by 
existing  medical  practices,  including 
voluntary  standards,  within  the  medical 
community.  Many  comments  were 
made  about  the  proposal  for  a  revised 
policy  statement  under  which  NRC 
assessment  of  the  risks  justifying  its 
regulations  would  reference  comparable 
risks  and  comparable  modes  of 
regulation  for  other  types  of  medical 
practice.  Some  participants  questioned 
the  capability  of  NRC  to  evaluate  those 
risks  and  noted  that  such  an  evaluation 


would  require  some  mechanism  for 
judging  appropriate  risk. 

Participants  favoring  a  policy 
statement  limiting  NRC's  role  to 
ensuring  the  accurate  delivery  of  the 
physician's  prescription  did  so  mainly 
on  the  basis  that  the  statement  specified 
those  areas  NRC  would  regulate  and  that 
it  provided  a  regulatory  role  for  NRC 
that  would  not  intrude  into  the  practice 
of  medicine.  Several  participants 
drafted  an  alternative  option  in  addition 
to  those  alternatives  presented  by  the 
Working  Group.  That  alternative 
primarily  modified  Statements  2  and  3 
of  the  current  policy  statement  to 
provide  that  NRC's  role  in  regulating  the 
radiation  safety  of  patients  is  to  ensure 
that  the  physician's  prescription  is 
accurately  delivered  to  the  correct 
patient,  more  strongly  state  NRC's 
policy  not  to  intrude  into  medical 
judgments  affecting  patients  and  into 
other  areas  traditionally  considered  to 
be  part  of  the  practice  of  medicine,  and 
commit  NRC  to  regulate  the  radiation 
safety  of  patients  only  where  justified  by 
the  risk  to  patients  and  only  where 
voluntary  standards  or  compliance  with 
such  standards  are  inadequate. 
Although  no  clear  preference  was 
evident,  some  States  indicated  their 
preference  for  certain  alternatives. 

Facilitated  Public  Workshops 

The  facilitated  workshops  considered 
alternatives  for  the  Medical  Use  Policy 
Statement  presented  by  the  Working 
Group,  as  well  as  alternatives  generated 
by  the  workshop  participants  (which 
were  mainly  modeled  on  the  ACMUI  or 
Agreement  State  recommended 
statements  described  above).  Certain 
themes  emerged  in  these  workshop 
discussions,  such  as  ensuring  that  NRC 
follows  the  policy  statement  in  the 
future,  does  not  interfere  in  the  practice 
of  medicine  or  medical  judgments 
affecting  patients,  regulates  medical  use 
of  byproduct  material  based  on  the  risk 
posed  by  the  medical  use  and  only  after 
determining  that  voluntary  medical 
practice  standards  are  inadequate,  and 
limits  its  role  in  regulating  the  radiation 
safety  of  patients  to  ensuring  that  the 
physician's  prescription  is  followed.  At 
the  Philadelphia  workshop,  an 
alternative  with  this  latter  limitation 
generated  the  most  favorable  comments. 

Some  participants  expressed  the  view 
that  the  objectives  described  above 
could  be  achieved  by  revisions  to  the 
current  statement,  whereas  others 
asserted  that  mechanisms  such  as  tort 
law  or  "physician  practice  review 
procedures"  could  substitute  for  NRC 
regulatory  control  in  certain  areas.  On 
the  other  hand,  participants  expressed 
concern  that  certain  policy  statement 


alternatives  could  so  limit  NRC's  role 
that  its  regulation  would  not  encompass 
either  high-risk  diagnostic  or 
"emerging"  medical  use  technologies. 
Another  concern  was  that  NRC 
regulation  of  only  the  administration  of 
the  byproduct  material  would  not 
provide  an  adequate  level  of  protection 
to  the  patient. 

According  to  certain  participants, 
there  is  an  absence  of  data  supporting 
the  necessity  of  NRC  regulation  to 
ensure  that  the  correct  patient  receives 
the  correct  dose.  In  view  of  the 
perception  that  NRC  is  not  qualified  to 
assess  the  risks  associated  with  medical 
practice,  the  workshop  participants 
voted  in  favor  of  a  policy  statement 
providing  that  in  any  assessment  of 
such  risks.  NRC,  as  a  matter  of  policy, 
will  rely  on  the  determinations  of  the 
ACMUI  and  representatives  of  major 
professional  medical  organizations  and 
Government  agencies  (to  include 
stakeholder  participation).  Supporters  of 
this  statement  pointed  out  that  one  of  its 
advantages  is  that  it  would  provide  for 
stakeholder  participation  in  risk 
assessment  decisions.  However,  other 
participants  expressed  concern  that 
certain  professional  organizations  might 
not  necessarily  have  the  best  interests  of 
patients  in  mind  when  developing  a  risk 
assessment. 

Overview  of  Written  and  Electronic 
Comments 

The  Commission  also  received  written 
comments  in  response  to  the  above 
notice,  some  of  which  addressed  the 
Commission's  Medical  Use  Policy 
Statement.  Commenters  on  the  policy 
statement  include  a  State,  professional 
medical  organizations,  an  industry  trade 
group,  universities,  and  members  of  the 
public.  The  Commission  has  provided 
an  overview  of  comments  below. 

An  Agreement  State  recommended 
that  the  Commission  continue  the  status 
quo  with  respect  to  the  Medical  Use 
Policy  Statement,  but  more  strictly 
adhere  to  that  policy.  According  to  that 
State,  any  intrusion  into  medical 
judgments  affecting  patients  should  be 
based  solely  on  radiation  protection 
considerations. 

A  number  of  professional  societies, 
e.g.,  the  American  Brachytherapy 
Society  (ABS),  the  Society  of  Nuclear 
Medicine/American  College  of  Nuclear 
Physicians  (SNM/ACNP),  and  the 
American  Association  of  Physicists  in 
Medicine  (AAPM)  also  provided 
comments  on  the  Medical  Use  Policy 
Statement.  ABS  agrees  with  current 
Medical  Use  Policy  Statements  1  and  3, 
but  believes  that  Statement  3  needs 
revision  to  provide  that  NRC  will 
regulate  the  radiation  safety  of  patients 


only  where  justified  by  the  risk  to 
patients  and  only  where  voluntary 
standards  or  compliance  with  these 
standards  are  inadequate.  According  to 
ABS,  Statement  2  should  also  make 
clear  that  "(tjhe  risk  threshold  justifying 
patient  safety  risks  will  be  comparable 
to  those  of  other  types  of  medical 
practice."  ABS  believes  that  the  NRC 
concept  of  acceptable  patient  risk  is 
zero. 

The  SNM/ACNP  asserts  that  contrary 
to  the  clear  language  in  the  current 
policy  statement,  NRC  has  steadily 
increased  its  involvement  in  the 
regulation  of  nuclear  medicine  despite 
minimal  changes  in  this  area  of 
medicine  over  the  years  and  a  lack  of 
significant  problems  with  this  medical 
modality.  The  AAPM  supports  NRC's 
efforts  to  revise  the  Medical  Use  Policy 
Statement  to  focus  on  radiation  safety 
and  not  on  the  practice  of  medicine  or 
medical  physics.  However,  the  AAPM 
urged  NRC  to  publish  its  risk  data  so 
that  the  regulated  community  can 
understand  the  NRC's  actions  in 
regulating  the  medical  uses  of  radiation. 
AAPM  supports  the  concept  of  risk- 
based  regulations,  although  noting  that 
the  licensees'  response  to  regulatory 
actions  will  require  the  expenditure  of 
health  care  funds. 

A  university  of  health  sciences 
commented  that  NRC's  current  Medical 
Use  Policy  Statement  is  appropriate. 
This  commenter  believes  that  NRC 
should  continue  to  regulate  medical  use 
to  provide  for  the  radiation  safety  of 
workers,  patients,  and  the  general 
public  and  that  there  is  no  need  for 
changes  to  the  particular  statement  of 
general  policy.  Another  university's 
comments  were  very  similar  to  those  of 
the  AAPM,  described  above. 

Comments  were  also  submitted  on 
behalf  of  the  Council  on  Radionuclides 
and  Radiopharmaceuticals,  Inc. 
(CORAR).  According  to  CORAR,  any 
revision  of  the  Medical  Use  Policy 
Statement  is  futile  unless  NRC  takes 
direction  from  that  statement.  As  to  the 
first  statement  of  the  medical  policy, 
CORAR  believes  that  10  CFR  Part  35  is 
unnecessary  because  10  CFR  Part  20  is 
adequate  for  regulation  of  all  other  uses 
of  radioactive  material  and  could  be 
expanded  to  ensure  the  safety  of 
medical  use.  CORAR  commented  on  the 
second  and  third  statements  of  medical 
policy  by  asserting  that  regulation  of  the 
radiation  safety  of  patients  is  neither 
justified  nor  inadequate.  In  support  of 
this  contention,  CORAR  cited  several 
factors,  including  regulation  by  other 
bodies  such  as  the  Food  and  Drug 
Administration  and  State  Boards  of 
Medicine,  the  responsibility  of 
physicians  to  adhere  to  standards  and 


codes  of  medical  practice,  and  the 
exemplary  performance  record  of 
nuclear  medicine.  CORAR  concludes 
that  the  current  medical  policy 
statement  provides  argument  against 
perceived  prescriptive  regulation. 

One  member  of^the  public  questioned 
what  constitutes  "other  areas 
traditionally  considered  to  be  part  of  the 
practice  of  medicine,"  within  the 
meaning  of  the  policy  statement.  This 
commenter  agreed  that  although  the 
ACMUI  should  be  the  primary  source  of 
"risk  judgments,"  it  can't  be  the  only 
source  of  such  judgments,  and 
consideration  should  be  given  to  other 
groups  and  individuals.  Another 
member  of  the  public  commented  that 
the  policy  statement  should  not  limit 
NRC's  role  to  protection  of  workers  and 
the  general  public.  This  commenter 
stated  that  the  policy  statement  assumes 
there  is  some  entity  to  ensure  that 
clinical  nuclear  medicine  physicians  are 
qualified  to  protect  those  groups. 
According  to  the  commenter,  it  is  of 
considerable  concern  that  the  policy 
statement  does  not  account  for  the  fact 
that  many  private  practice  offices  and 
outpatient  centers  are  not  components 
of  hospitals. 

Although  the  Commission  has 
considered  all  of  the  comments 
provided,  it  is  specifically  responding  to 
comments  that  raised  major  issues 
associated  with  revision  of  the  Medical 
Use  Policy  Statement.  At  the  outset,  the 
Commission  notes  that  its  nationwide 
"performance  goals"  for  measuring 
results  toward  meeting  NRC's  nuclear 
materials  safety  goal  include  "[zlero 
radiation-related  deaths  due  to  civilian 
use  of  source,  byproduct,  and  special 
nuclear  materials"  and  for  "no  increase 
in  the  number  of  misadministration 
events  which  cause  significant  radiation 
exposures"  (NUREG-1614,  Vol.  1.  at  9- 
10). 2  In  response  to  comments,  the 
Commission  is  proposing  revisions  of  its 
policy  statement  (see  Section  IV..  below) 
that  make  clear  its  intent  to  avoid 
intrusion  into  medical  judgments 
affecting  patients,  rather  than  the 
current  policy  of  minimizing  such 
intrusions.  The  Commission  rejects 
regulation  of  the  medical  use  of 
byproduct  material  on  the  basis  of 
"comparable  risk,"  as  the  ACMUI  and 
ABS  have  proposed.  The  Commission 
doubts  that  such  an  approach  would 
meet  the  statutory  standard  in  Section 
161b.  of  the  Atomic  Energy  Act  of  1954. 
as  amended  (AEA),  to  regulate  all  uses 
of  byproduct  material  "to  protect  health 


•  The  Commission  is  proposing  to  amend  its 
regulations  to  substitute  the  term  "medical  event" 
for  "misadministration."  However,  in  historical 
discussions,  the  term  "misadministration"  is  still 
used. 


and  minimize  danger  to  life."  The 
Commission  (as  well  as  others,  such  as 
NAS  and  the  ACMUI)  has  recognized 
the  lack  of  acceptable  data  to  compare 
the  risks  from  medical  use  of  byproduct 
material  with  risks  in  other  medical 
modalities.  In  the  absence  of  acceptable 
data,  regulation  on  the  basis  of 
"comparable  risk"  would  be  regulation 
to  an  inadequately  understood  level  of 
risk.  In  addition,  there  is  not  an 
expressed  authorization  in  the  AEA  to 
regulate  any  use  of  byproduct  material 
on  the  basis  of  an  insufficiently  known 
"comparable  risk."  Without  acceptable 
data  or  an  express  statutor>- 
authorization,  justifying  the  significant 
departure  from  the  Commission's 
established  policy  with  respect  to  risk  to 
patients  would  be,  at  a  minimum, 
problematic. 

II.  Rationale 

NRC's  principal  statutory  authority 
for  regulating  medical  use  of  byproduct 
material  rests  on  sections  81,  161,  182, 
and  183  of  the  AEA.  See  42  U.S.C.  2111, 
2201,  2232,  and  2233.  Section  81  of  the 
Act  prohibits,  without  NRC 
authorization,  the  manufacture, 
production,  transfer,  receipt  in  interstate 
commerce,  acquisition,  ownership, 
possession,  import,  and  export  of 
byproduct  material  (42  U.S.C.  2111). 

Section  81  of  the  AEA  directs  that: 

The  Commission  shall  not  f>ermif  the 
distribution  of  any  byproduct  material  to  any 
licensee,  and  shall  recall  or  order  the  recall 
of  any  distributed  material  from  any  licensee, 
who  is  not  equipp>ed  to  observe  or  who  fails 
to  observe  such  safety  standards  to  protect 
health  as  may  be  established  by  the 
Commission  or  who  uses  such  material  in 
violation  of  law  or  regulation  of  the 
Commission  or  in  a  manner  other  than  as 
disclosed  in  the  application  therefor  or 
approved  by  the  Commission. 

Id.  (emphasis  added). 

By  virtue  of  section  161  of  the  Act,  the 
Commission  is  authorized  to  undertake 
a  variety  of  measures  "(in)  the 
performance  of  its  functions"  (42  U.S.C. 
§  2201).  As  stated  in  subsection  b,  the 
Commission  may  "establish  by  rule, 
regulation,  or  order,  such  standards  and 
instructions  to  govern  the  possession 
and  use  of  special  nuclear  material, 
source  material,  and  byproduct  material 
as  the  Commission  may  deem  necessar\' 
or  desirable  '    *   *  to  protect  health  or 
to  minimize  danger  to  life  or  property  " 
|42  U.S.C.  §  2201(b)  (emphasis  added)). 
Similarly,  section  161i.  authorizes  the 
Commission  to  "prescribe  such 
regulations  or  orders  as  it  may  deem 
necessary"  to  "(3)  govern  any  activity 
authorized  pursuant  to  this  Act, 
including  standards  and  restrictions 
governing  the  design,  location,  and 
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operation  of  facilities  used  in  the 
conduct  of  such  activities,  in  order  to 
protect  health  and  minimize  danger  to 
life  or  property"  (42  U.S.C.  §  2201(1) 
(emphasis  added)|. 

The  Commission  is  bound  by  statute 
to  regulate  byproduct  material  (as  well 
as  source  and  special  nuclear  material) 
to  "protect  health  and  minimize  danger 
to  life."  This  statutory  standard  applies 
to  the  myriad  of  uses  of  byproduct 
material,  including,  not  only  medical 
use,  but  also,  for  example,  radiography 
and  irradiators.  However,  the 
Commission  is  not  bound  by  the' 
limitation  in  section  104a,  of  the  AEA, 
which  is  often  mistakenly  cited  for  the 
proposition  that,  in  regulating  medical 
use  of  byproduct  material,  the  AEA 
requires  that  the  Commission  "impose 
the  minimum  amount  of  regulation 
consistent  with  its  obligations  under 
this  Act  to  promote  the  common  defense 
and  security  and  to  protect  health  and 
safety  of  the  public"  [(42  U.S.C 
§  2134(a)j.  This  "minimum  regulation" 
limitation  does  not  apply  to  the  medical 
use  of  byproduct  material  which  falls 
within  NRC's  broad  standard-setting 
authority  in  sections  81  and  161. 
Section  104a,  on  its  face,  applies  only  to 
medical  therapy  licenses  for  "utilization 
facilities"  [e.g.,  reactors)  and  "special 
nuclear  material."  This  "minimum 
regulation"  directive  does  not  govern 
the  Commission's  regulation  of  the 
medical  use  of  byproduct  material. 

For  the  most  part,  the  regulations  to 
carry  out  the  broad  statutory  scheme  for 
byproduct  materials  are  set  forth  in  10 
CFR  Parts  30  through  36.  In  addition, 
the  public  and  occupational  dose  limits 
in  10  CFR  Part  20.  "Standards  for 
Protection  Against  Radiation,"  apply 
whether  the  use  of  byproduct  material  is 
for  medical  or  other  purposes.  However, 
the  scope  of  Part  20  in  §  20. 1002  states 
that,  "(t|he  limits  in  this  part  do  not 
apply  to  doses  due  *    *    *  to  any 
medical  administration  the  individual 
has  received  or  due  to  voluntary 
participation  in  medical  research 
programs."  The  Commission  has 
clarified  that  "the  medical 
admini.stration  of  radiation  or 
radioactive  materials  to  any  individual, 
even  an  individual  not  supposed  to 
receive  a  medicaJ  administration,  is 
regulated  by  the  NRC's  provisions 
governing  the  medical  use  of  byproduct 
material  rather  than  by  the  dose  limits 
in  the  NRC's  regulations  concerning 
standards  for  protection  against 
radiation"  ("Medical  Administration  of 
Radiation  and  Radioactive  Materials," 
60  FR  48623;  September  20,  1995). 
Thus,  the  Commission  believes  that  "an 
administration  to  any  individual  is  and 


should  be  subject  to  the  regulations  in 
Part  35"  (60  FR  48623). 

The  provisions  of  Part  30,  "Rules  of 
General  Applicability  to  Domestic 
Licensing  of  Byproduct  Material"  "are 
in  addition  to  *    *    *  other  requirements 
in  this  chapter"  (Section  30.2).  This 
section  requires  that  "any  conflict 
between  the  general  requirements  in 
Part  30  and  the  specific  requirem.ents  in 
another  part"  are  governed  by  those 
specific  requirements  (Section  30.2). 
The  regulations  in  Part  35  that  are 
designed  "to  provide  for  the  protection 
of  the  public  health  and  safety"  reflect 
the  broad  statutory  standard  in  the  AEA, 
discussed  above  (Section  35.1).  The 
Commission  has  determined  that,  as  a 
matter  of  policy,  "the  patient  *    *   *  as 
well  as  the  general  public  *    *   *  are  all 
members  of  the  public  to  be  protected 
by  NRC"  (44  FR  8242,  at  8244).  (See 
discussion  following.) 

The  NRC  and  the  Food  and  Drug 
Administration  (FDA)  have  regulatory 
responsibilities  concerning  medical 
devices,  drugs,  and  biological  products 
utilizing  byproduct,  source,  and  special 
nuclear  material.  NRC  has 
responsibility,  as  described  above,  for 
regulating  the  actual  medical  use  of 
byproduct  material  from  the  standpoint 
of  reducing  unnecessary  radiation 
exposures  to  the  public,  patients,  and 
occupational  workers.  In  general,  the 
FDA  is  responsible  for  assuring  the 
safety,  effectiveness,  and  proper  labeling 
of  medical  products,  i.e.,  drugs,  devices, 
and  biologies.  NRC  routinely  relies  on 
prior  FDA  approval  of  medical  devices 
as  an  essential  component  of  NRC's 
sealed  source  and  device  safety 
evaluations.  In  a  "Memorandum  of 
Understanding"  (MOU),  effective 
August  26,  1993,  NRC  and  FDA 
coordinated  existing  NRC  and  FDA 
regulatory  programs  for  these  devices, 
drugs,  and  products  (58  FR  47300; 
September  8,  1993).  These  regulatory 
programs  include  activities  for 
evaluating  and  authorizing  the 
manufacture,  sale,  distribution, 
licensing,  and  labeled  intended  use  of 
these  products.  The  specific  "elements 
of  coordination"  cover  notification  of 
product  complaints,  medical  events, 
and  emergency  situations;  coordination 
of  investigations;  investigation 
information  exchange;  NRC  and 
Agreement  State  notifications;  product 
pre-marketing  and  pre-licensing 
information  e.xchange,  and  sharing  of 
other  information  such  as  special 
notifications  to  manufacturers, 
operators,  licensees,  or  patients  (58  FR 
at  47302). 


III.  The  Proposed  Commission  Policy 

Based  on  the  comments  and  advice  of 
all  the  participants  in  the  process 
described  previously,  as  well  as 
members  of  the  public  on  the  "Internet" 
(via  the  NRC  "s  Technical  Conference 
Forum),  the  Commission  is  proposing 
the  following  as  a  revised  Medical  Use 
Policy  Statement  to  guide  its  future 
regulation  of  the  medical  use  of 
byproduct  material: 

1.  NRC  will  continue  to  regulate  the 
u.ses  of  radionuclides  in  medicine  as 
necessary  to  provide  for  the  radiation 
safety  of  workers  and  the  general  public. 

2.  NRC  will  not  intrude  into  medical 
judgments  affecting  patients,  except  as 
necessary  to  provide  for  the  radiation 
safety  of  workers  and  the  general  public. 

3.  NRC  will,  when  justified  by  the  risk 
to  patients,  regulate  the  radiation  safety 
of  patients  primarily  to  assure  the  use  of 
radionuclides  is  in  accordance  with  the 
physician's  directions. 

4.  NRC,  in  developing  a  specific 
regulatory  approach,  will  consider 
industry  and  professional  standards  that 
define  acceptable  approaches  of 
achieving  radiation  safety. 

Statement  1 

The  first  portion  of  the  proposed 
policy  statement  restates  the  first  part  of 
the  current  policy  statement  with  the 
substitution  of  the  phrase  "uses  of 
radionuclides  in  medicine"  for  the 
phrase  "medical  uses  of  radioisotopes." 
As  rephrased,  this  is  a  more  accurate 
technical  statement  of  the  scope  of  NRC 
regulation  in  this  area.  Statement  1 
conveys  the  traditional  regulatory 
function  of  NRC  for  all  uses  of 
byproduct,  source,  and  special  nuclear 
material.  Protection  of  the  radiation 
safety  of  members  of  the  public  and 
workers  is  central  to  fulfillment  of  the 
Commission's  statutory  mandate  to 
"protect  health  and  minimize  danger  to 
life."  This  protection  is  provided  for,  in 
part,  in  the  public  and  occupational 
dose  limits  in  10  CFR  Part  20  cited 
previously.  Those  limits  apply  whether 
the  use  of  byproduct  material  is  for 
medical  use  or  other  purposes.  The 
Commission  has  determined  to  retain  its 
long-standing  regulatory  framework  as 
necessary  in  the  medical  uses  of 
byproduct  material.  As  stated  in  the 
Federal  Register  notice  initiating  the 
Commission's  request  for  public 
comment,  the  Commission  "was  not 
persuaded  by  the  National  Academy  of 
Sciences  (NAS),  Institute  of  Medicine 
(lOM)  report  that  recommends  that  the 
NRC  should  not  be  the  Federal  agency 
involved  in  the  regulation  of  ionizing 
radiation  in  medicine"  [62  FR  at  42219 
(quoting  SRM  of  March  20,  1997)]. 
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Statement  2 

The  second  portion  of  the  proposed 
policy  statement  is  based  on  the  third 
part  of  the  current  statement.  The 
modifications  explicitly  state  the 
Commission's  proposed  policy  not  to 
intrude  into  medical  judgments 
affecting  patients  except  to  provide  for 
the  radiation  safety  of  workers  and  the 
general  public.  Given  the  significance  of 
this  change,  the  Commission  is 
soliciting  specific  public  comment  on 
whether  the  wording  in  the  current 
statement  should  be  revised  to  read  "not 
intrude  into  medical  judgments,"  rather 
than  "to  minimize  intrusion  into 
medical  judgments."  These  comments 
will  be  especially  useful  in  evaluating 
the  consistency  between  the  proposed 
MPS  and  the  Commission's  preliminary 
intent  to  continue  to  require  patient 
notification  following  medical  events 
(the  proposed  revision  to  10  CFR  Part  35 
would  replace  the  term 
"misadministration"  with  "medical 
event").  Specifically,  some  would  argue 
that  continued  regulatory  requirements 
for  patient  notification  would  be 
inconsistent  with  the  proposed  revision 
to  Statement  2  of  the  MPS.  Others 
would  argue  that  notification 
requirements  would  be  consistent  with 
Statement  3  of  the  proposed  policy 
statement  since  a  medical  event 
represents  a  situation  where  the 
physician's  directions  for  the 
administration  of  byproduct  material 
were  not  followed  and,  thus,  patient 
notification  should  be  made. 

As  set  forth  above,  providing  for  the 
radiation  safety  of  the  public  and 
workers  is  essential  for  the  Commission 
to  carry  out  its  statutory  mandate.  When 
this  protection  necessitates  a  degree  of 
regulation  of  medical  judgments 
affecting  patients,  the  Commission  may 
find  it  necessary  to  intrude,  to  a  certain 
extent,  into  medical  judgments  to 
protect  the  public  and  workers.  For 
example,  release  of  patients 
administered  radioactive  materials  has 
long  been  considered  a  matter  of 
regulatory  concern  to  protect  members 
of  the  public,  not  just  a  matter  of 
medical  judgment  ("Criteria  for  the 
Release  of  Individuals  Administered 
Radioactive  Material,"  62  FR  4120; 
January  29,  1997).  Thus,  from  a  strictly 
medical  point  of  view,  it  may  be 
appropriate  for  a  physician  to  release  a 
patient  administered  radioactive 
materials  from  the  hospital.  However, 
patient  release  criteria  in  NRC 
regulations  (10  CFR  35.75)  may  require 
confinement  of  that  patient  if  release  of 
that  patient  could  result  in  a  dose  to 
other  individuals  that  exceeds  the  dose- 
based  limit  stated  in  10  CFR  35.75(a). 


In  the  current  policy  statement,  the 
Commission  stated  its  intent  to 
"minimize  intrusions  into  medical 
judgments  affecting  patients  and  into 
other  areas  traditionally  considered  to 
be  part  of  the  practice  of  medicine."  The 
modifications  in  this  part  of  the 
proposed  policy  statement  more 
strongly  reflect  the  Commission's  long- 
standing recognition  that  physicians 
have  the  primary  responsibility  for  the 
diagnosis  and  treatment  of  their 
patients.  NRC  regulations  are  predicated 
on  the  assumption  that  properly  trained 
and  adequately  informed  physicians 
will  make  decisions  that  are  in  the  best 
interests  of  their  patients.  Therefore,  in 
recent  years,  the  Commission  has 
moved  away  from  a  more  rigid  scheme 
of  medical  use  regulation,  which  at  one 
time,  for  example,  restricted  the  uses  of 
therapeutic  and  certain  diagnostic 
radioactive  drugs  to  the  indicated 
procedures  that  had  been  approved  by 
the  FDA  (44  FR  8242,  at  8243). 

NRC  regulations  no  longer  prohibit 
authorized  user  physicians  from  using 
diagnostic  or  therapeutic  radioactive 
drugs  containing  byproduct  material  for 
indications  or  methods  of 
administration  not  listed  in  the  FDA- 
approved  package  insert.  Further,  NRC 
regulations  now  permit  medical  use 
licensees  and  commercial  nuclear 
pharmacies  to  depart  from  the 
manufacturer's  instructions  for 
preparing  radioactive  drugs  using 
radionuclide  generators  and  reagent 
kits.  In  addition,  the  recent  amendment 
of  10  CFR  35.75,  cited  above, 
substituting  a  dose-based  limit  for 
patient  release  (rather  than  an  activity- 
based  limit),  may  provide  medical  use 
licensees  greater  flexibility  in 
determining  vv4ien  such  patients  may  be 
released  from  their  control. 

The  Commission's  proposed  policy  to 
avoid  (rather  than  minimize)  intrusion 
into  medical  judgments  affecting 
patients  is  consistent  with  recent 
Federal  legislation  (specifically 
applicable  to  FDA),  which  is  to  be 
construed  so  as  not  to  "limit  or  interfere 
with  the  authority  of  a  health  care 
practitioner  to  prescribe  or  administer 
any  legally  marketed  device  to  a  patient 
for  any  condition  or  disease  within  a 
legitimate  health  care  practitioner- 
patient  relationship."  (There  are  certain 
exceptions  to  this  mandate,  which  do 
not  change  any  existing  prohibition  on 
the  promotion  of  unapproved  uses  of 
legally  marketed  devices.)  "Food  and 
Drug  Administration  Modernization  Act 
of  1997,"  Pub.  L.  No.  105-115,  §  906. 
Ill  Stat.  2296(1997). 


Statement  3 

Neither  the  AEA  sections  cited  above 
nor  the  regulations  in  10  CFR  Part  35 
use  the  term  "risk."  The  Commission's 
current  policy  statement  on  medical 
use,  quoted  above,  makes  specific 
reference  to  "risk"  to  patients.  As  there 
stated  and  reaffirmed  here,  the 
Commission  specifically  rejects  the 
notion  that  it  should  not  regulate  patient 
radiation  safety  (44  FR  at  8243).  The 
Commission  will  continue  to  regulate 
radiation  safety  of  patients  where 
justified  by  the  risk  to  patients. 
However,  proposed  Statement  3  makes 
clear  that  the  focus  of  NRC  regulation  to 
protect  the  patient's  health  and  safety  is 
primarily  to  ensure  that  the  authorized 
user  physician's  directions  are  followed. 
The  NRC  goal  in  this  aspect  of  medical 
use  regulation  is  tied  to  the  physician's 
directions  as  they  pertain  to  the 
application  of  the  radiation  or 
radionuclide,  rather  than  to  other,  non- 
radiation  related  aspects  of  the 
administration.  Consistent  with  the 
Commission's  statutory  authority,  if  a 
situation  should  arise  in  the  future 
which  identifies  an  additional  risk  to 
the  patient's  health  and  safety,  the 
Commission  will  consider  adopting  an 
additional  'imitation  or  control  on  a 
particular  radiation  or  radionuclide 
modality  as  necessary'.  "Prescription"  is 
not  being  used  for  this  purpose  because 
it  might  typically  include  aspects  of  the 
administration  that  are  outside  NRC's 
purview.  Either  the  "written  directive" 
or  "clinical  procedures  manual"  (as 
those  terms  are  defined  in  Part  35) 
would  contain  the  physician's 
directions  [i.e.,  the  procedure  to  be 
performed  and  the  dose)  .  This 
regulatory  objective  is  currently 
reflected  in  certain  provisions  of  Part  35 
[e.g.,  10  CFR  35.32(a)  (requiring  "high 
confidence"  that  byproduct  material  or 
radiation  therefrom  will  be 
administered  as  directed  by  an 
authorized  user  physician)  and  as  part 
of  the  rationale  of  the  current  policy 
statement.  In  the  proposed  revision  of 
10  CFR  Part  35  and  as  explicitly  stated 
above,  NRC  is  emphasizing  that 
protection  of  patient  radiation  safety  is 
an  overall  NRC  goal  in  regulating  the 
medical  use  of  byproduct  material. 
Although  the  Commission  recognizes 
that  physicians  have  primary 
responsibility  for  the  protection  of  their 
patients,  NRC  has  a  secondary,  but 
necessary,  role  with  respect  to  the 
radiation  safety  of  patients. 

The  Commission  is  attempting  to 
make  its  medical  use  regulatory 
framework  more  "risk-informed,  "  based 
on  its  regulatory  strategy  of  regulating 
"material  uses  consistent  with  the  level 
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of  risk  involved,  by  decreasing  oversight 
of  those  materials  that  pose  the  lowest 
radiological  risk  to  the  public  and 
continuing  emphasis  on  high-risk 
activities'  (NUREG-1614,  Vol.  1.  at  11). 
In  addition,  this  portion  of  the  proposed 
policy  statement  reflects  the 
Commission  strategy  of  identifying 
those  regulations  and  processes  that  are 
now  or  can  be  made  risk-informed 
(NUREG-1614,  Vol.  1.  at  11.  SRM  of 
March  20,  1997,  at  2). 

Statement  4 

According  to  Statement  2  of  the 
current  policy  statement,  NRC  will 
regulate  the  radiation  safety  of  patients 
where  justified  by  the  risk  to  patients 
and  where  voluntary  standards,  or 
compliance  with  these  standards,  are 
inadequate.  In  its  SRM  of  March  20, 
1997,  the  Commission  repeated  its 
continued  support  of  professional 
medical  organizations  and  societies  (as 
well  as  the  ACMUI)  in  developing 
regulatory  guides  and  standards  (SRM, 
at  1).  Proposed  Statement  4  commits 
NRC  to  an  approach  for  regulation  of 
medical  use  which  "will  consider 
industry  and  professional  standards  that 
define  acceptable  levels  of  achieving 
radiation  safety."  Such  consideration, 
however,  does  not  involve,  as  a 
prerequisite  for  regulation,  the 
problematic  determination  of  licensee 
compliance  with  a  voluntary  standard 
(as  implied  in  current  Statement  2).  At 
a  minimum,  such  an  undertaking  leaves 
NRC  with  the  dilemma  of  how  to  deal 
with  licensees  that  may  not  cotnplv 
with  voluntary  standards.  For  this 
reason,  the  Commission's  proposed 
policy  statement  does  not  retain  that 
aspect  of  the  current  pohcy  statement. 
The  Statement  of  Consideration  for 
the  proposed  10  CFR  Part  35 
rulemakings  specifically  addresses 
NRC's  current  policy  of  consideration  of 
"voluntary  standards  and  compliance 
with  such  standards."  Affirming 
consideration  of  industry  and 
professional  standards  as  part  of  the 
NRC  policy  in  achieving  radiation  safety 
in  medical  use  conforms  to  the 
Commission's  Strategic  Plan.  The 
relevant  strategy  there  stated  is  to 


increase  the  involvement  of  licensees 
and  others  in  the  NRC  regulatory 
development  process,  based  on  the 
concepts  in  the  'National  Technology 
Transfer  and  Advancement  Act  of  1995" 
(the  NTTAA),  Pub.  L.  No.  104-113,  110 
Stat.  775  (1995).  Section  12(d)  of  the 
NTTAA  requires  "all  Federal  agencies 
and  departments  to  use  technical 
standards  that  are  developed  or  adopted 
by  voluntary  consensus  bodies  *   *   *  as 
a  means  to  carry  out  policy  objectives  or 
activities,"  except  when  use  of  such 
standards  "is  inconsistent  with 
applicable  law  or  otherwise 
impractical." 

It  is  not  clear  that  all  "medical 
industry  and  professional  standards" 
would  meet  the  definition  of  "technical 
standards"  in  Section  12(d)(4)  of  the 
NTTAA  (  "performance-based  or  design- 
specific  technical  specifications  and 
related  management  systems 
practices)."  Nevertheless,  as  indicated 
above,  the  Commission  endorses,  in 
regulating  medical  use  of  byproduct 
material,  the  concept  in  Section  12(a)  of 
the  NTTAA,  of  "emphasizing,  where 
possible,  the  use  of  standards  developed 
by  private,  consensus  organizations."  As 
also  stated  in  the  Strategic  Plan,  the 
Commission  encourages  "industry  to 
develop  codes,  standards,  and  guides 
that  can  be  endorsed  by  the  NRC  and 
carried  out  by  industry." 

IV.  Policy  Implications 

This  proposed  policy  statement 
affirms  the  Commission  determination 
that  it  shall  continue  its  role  in 
regulating  the  medical  use  of  byproduct 
material,  but  with  emphasis  on  the  goal 
of  protecting  the  radiation  safety  of 
occupational  workers,  the  public,  and 
patients,  while  avoiding  intrusion  into 
medical  judgments  affecting  patients. 
Ensuring  that  the  authorized  user 
physician's  directions  for  the 
administration  of  byproduct  material  are 
followed  is  the  primary  means  of 
achieving  this  regulatory  goal. 
Moreover,  the  Commission  is  renewing 
the  objective  of  utilizing  industry  and 
professional  standards  that  define 
acceptable  levels  of  achieving  radiation 
safety. 
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Public  Document  Room,  Washington,  DC 
20555-0001,  telephone:  (202)  634-3273;  fax: 
(202)  634-3343.  Transcripts  of  the  May  8, 
1997,  briefing  are  also  available  by  Internet 
at  http://www.nrc.gov, 

5.  The  NRC  Medical  Policy  Act  Statement 
of  1979  was  published  in  the  Federal 
Register.  Volume  44,  page  8242,  on  February 
9,  1979. 

6.  SECY-97-115.  Program  for  Revision  of 
10  CFR  Part  35,  "Medical  Uses  of  Byproduct 
Material"  and  Associated  Federal  Register 
notice;  SECY-97-131,  Supplemental 
Information  on  SECY-97-131,  Supplemental 
Information  on  SECY-97-115,  "Program  for 
Revision  of  10  CFR  Part  35,  "Medical  Uses 
of  Byproduct  Material."  and  Associated 
Federal  Register  notice;  and  the  associated 
SRM  (dated  June  30.  1997)  are  available  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission,  Attention:  NRC  Public 
Document  Room.  Washington.  DC  20555- 
0001.  telephone:  (202)  634-3273;  fax:  (202) 
634-3343.  Copies  are  also  available  on  the 
NRC  Technical  Conference  Forum  at  http:// 
techconf.llnl.gov/noframe.html. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  August.  1998. 

For  the  Nuclear  Regulatory  Commission. 

John  C.  Hoyle, 

Secretary  of  the  Commission. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6143-2] 

Project  XL  Final  Project  Agreement  for 
Molex  Inc,  700  Kingbird  Road  Facility, 
Lincoln,  Nebraska 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  Project  XL  Final 

Project  Agreement. 

summary:  The  EPA  is  implementing  a 
project  under  the  Project  XL  program  for 
the  Molex,  Inc.  (Molex)  facility  located 
at  700  Kingbird  Road.  Lincoln.  NE.  The 
terms  of  the  project  are  defined  in  a 
Final  Project  Agreement  (FPA)  which  is 
being  made  available  in  its  final  form 
today  by  this  document.  Also,  with  this 
document,  EPA  is  notifying  the  pubhc 
for  informational  purposes  that  the 
Nebraska  Department  of  Environmental 
Quality  intends  to  sign  a  temporary 
variance  necessary  for  implementation 
of  the  project.  A  draft  project  agreement 
and  proposed  site  specific  rule  were 
published  in  the  Federal  Register  on 
November  3,  1997  (FRL-591&-3;  62  FR 
59287).  EPA  received  adverse 
comments.  As  a  result  of  the  comments. 
EPA  decided  to  withdraw  the  site 
specific  rule  and  proceed  under  the 
authority  of  the  Nebraska  RCRA 
program.  The  Withdrawal  of  the  Direct 
Final  rule  was  published  in  the  Federal 
Register  on  December  30,  1997  (FRL 
5942-5;  62  FR  67736).  A  summary  of 
the  comments  and  the  changes  to  the 
Project  that  EPA  undertook  as  a  result 
of  receiving  the  comments  is  included 
in  the  Rules  and  Regulations  Section  of 
today's  Federal  Register. 

The  Molex  Project  XL  provides 
flexibility  to  the  facility  in  managing 
their  waste  sludges.  The  facility  has 
decided  to  segregate  waste  streams 
which  had  previously  been  co-mingled 
into  a  single  waste  stream.  By  changing 
the  process  lines  to  generate  separate 
waste  streams  (nickel,  copper,  tin/lead), 
the  facility  can  optimize  the 
precipitation  of  each  metal  more 
effectively  before  the  effluent  is  sent  to 
the  Publicly  Owned  Treatment  Works 
(POTW). 

The  environmental  benefit  results  in  a 
substantial  reduction  in  the  mass 
loading  of  metals  entering  the  City  of 
Lincoln's  POTW.  In  addition,  the 
resultant  mono-metal  sludges  will  be 
commodity-like  materials  suitable  for 
recycling  by  reclaimers.  A  secondary 
environmental  benefit  will  be  an 
increase  in  recycling  and  a  reduction  in 
the  amount  of  material  that  would 
otherwise  be  landfilled.  The  Nebraska 
Department  of  Environmental  Quality  is 


giving  Molex  a  temporary  variance  from 
classifying  as  soUd  waste  nickel,  copper, 
and  tin/lead  non-precious  metals 
containing  sludges. 

DATES:  The  actions  are  effective  August 
13,  1998.  Additional  information  is 
provided  in  the  section  entitled 
ADDRESSES. 

ADDRESSES:  The  complete 
administrative  record  is  maintained  at 
EPA  Region  VII.  Questions  and 
comments  should  be  submitted  to:  Mr. 
David  Doyle,  U.S.  Environmental 
Protection  Agency,  Region  VII,  Air, 
RCRA  &  Toxics  Division,  726  Mirmesota 
Avenue,  Kansas  City,  KS  66101,  (913) 
551-7667. 

Docket.  A  docket  containing 
supporting  information  used  in 
developing  this  final  rulemaking  is 
available  at  U.S.  EPA  Headquarters  US 
EPA,  401  M  Street  SW  (1802), 
Washington,  DC  20460,  (202)  260-7434; 
or  EPA  Region  VII,  Air,  RCRA  &  Toxics 
Division,  726  Minnesota  Avenue, 
Kansas  City,  KS  66101,  (913)  551-7667. 
File  information  is  available  fi-om  the 
Nebraska  Department  of  Environmental 
Quality,  Lincoln,  NE.  (402)  471-4217. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Doyle,  U.S.  Environmental 
Protection  Agency,  Region  VII,  Air, 
RCRA  &  Toxics  Division,  726  Minnesota 
Avenue,  Kansas  City,  KS  66101,  (913) 
551-7667. 
SUPPLEMENTARY  INFORMATION: 

Outline  of  This  Document 

I.  Background 

A.  Overview  of  Project  XL 

B  Overview  of  the  Molex  XL  Project 

II.  Summary  of  Final  Project  Agreement 

III.  Summarj'  of  state-issued  Variance 

I.  Background 

A.  Overview  of  Project  XL 

Project  XL— for  "excellence  and 
Leadership" — was  announced  on  March 
16,  1995,  as  a  central  part  of  the 
National  Performance  Review's  and 
EPA's  effort  to  reinvent  environmental 
protection.  See  60  FR  27282  (May  23, 
1995).  In  addition,  on  April  22,  1997, 
EPA  modified  its  guidance  on  Project 
XL,  solicited  new  XL  proposals, 
clarified  EPA  definitions,  and  described 
changes  intended  to  bring  greater 
efficiency  to  the  process  of  developing 
XL  projects.  See  62  FR  19872  (April  22, 
1997).  Project  XL  provides  a  limited 
number  of  private  and  public  regulated 
entities  an  opportunity  to  develop  their 
own  pilot  projects  to  provide  regulatory 
flexibility  that  will  resuU  in 
environmental  protection  that  is 
superior  to  what  would  be  achieved 
through  compliance  with  current  and 
reasonably  anticipated  future 


regulations.  These  efforts  are  crucial  to 
the  Agency's  ability  to  test  new 
regulatory  strategies  that  reduce 
regulatory  burden  and  promote 
economic  growth  while  achieving  better 
environmental  and  public  health 
protection.  The  Agency  intends  to 
evaluate  the  results  of  this  and  other 
Project  XL  projects  to  determine  which 
specific  elements  of  the  project,  if  any, 
should  be  more  broadly  applied  to  other 
regulated  entities  to  the  benefit  of  both 
the  economy  and  the  environment. 
In  Project  XL,  participants  in  four 
categories — facilities,  industry  sectors, 
governmental  agencies  and 
communities — are  offered  the  flexibility 
to  develop  common  sense,  cost-effective 
strategies  that  will  replace  or  modify 
specific  regulatory  requirements,  on  the 
condition  that  they  produce  and 
demonstrate  superior  environmental 
performance.  To  participate  in  Project 
XL,  applicants  must  develop  alternative 
pollution  reduction  strategies  pursuant 
to  eight  criteria — superior 
environmental  performance;  cost 
savings  and  paperwork  reduction;  local 
stakeholder  involvement  and  support; 
test  of  an  innovative  strategy; 
transferability;  feasibility;  identification 
of  monitoring,  reporting  and  evaluation 
methods;  and  avoidance  of  shifting  risk 
burden.  They  must  have  full  support  of 
affected  Federal,  state  and  tribal 
agencies  to  be  selected.  The  XL  program 
is  intended  to  allow  EPA  to  experiment 
with  untried,  potentially  promising 
regulatory  approaches,  both  to  assess 
whether  they  provide  benefits  at  the 
specific  facihty  affected,  and  whether 
they  should  be  considered  for  wider 
application.  Such  pilot  projects  allow 
EPA  to  proceed  more  quickly  than 
would  be  required  to  undertake  changes 
on  a  nationwide  basis.  As  part  of  this 
experimentation,  EPA  may  try  out 
approaches  or  legal  interpretations  that 
depart  from  or  are  even  inconsistent 
with  longstanding  Agency  practice,  so 
long  as  those  interpretations  are  within 
the  broad  range  of  discretion  enjoyed  by 
the  Agency  in  interpreting  statutes  that 
it  implements.  EPA  may  also  modify 
rules  that  represent  one  of  several 
possible  policy  approaches  within  a 
more  general  statutory  directive,  so  long 
as  the  alternative  being  used  is 
permissible  under  the  statute.  Adoption 
of  such  alternative  approaches  or 
interpretations  in  the  context  of  a  given 
XL  project  does  not,  however,  signal 
EPA's  willingness  to  adopt  that 
interpretation  as  a  general  matter,  or 
even  in  the  context  of  other  XL  projects. 
It  would  be  inconsistent  with  the 
forward-looking  nature  of  these  pilot 
projects  to  adopt  such  innovative 
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approaches  prematurely  on  a 
widespread  basis  without  first  finding 
•  out  whether  or  not  they  are  viable  in 
practice  and  successful  in  the  particular 
projects  that  embody  them. 

Furthermore,  as  EPA  indicated  in 
announcing  the  XL  program,  the  Agency 
expects  to  adopt  only  a  limited  number 
of  carefully  selected  projects.  These 
pilot  projects  are  not  intended  to  be  a 
means  for  piecemeal  revision  of  entire 
programs.  Depending  on  the  results  in 
these  projects,  EPA  may  or  may  not  be 
willing  to  consider  adopting  the 
alternative  interpretation  again,  either 
generally  or  for  other  specific  facilities. 

EPA  believes  that  adopting  alternative 
policy  approaches  and  interpretations, 
on  a  limited,  site-specific  basis  and  in 
connection  with  a  carefully  selected 
pilot  project,  is  consistent  with  the 
expectations  of  Congress  about  EPA's 
role  in  implementing  the  environmental 
statutes  (so  long  as  the  Agency  acts 
within  the  discretion  allowed  by  the 
statute).  Congress'  recognition  that  there 
is  a  need  for  experimentation  and 
research,  as  well  as  ongoing 
reevaluation  of  environmental 
programs,  is  reflected  in  a  variety  of 
statutory  provisions,  such  as  sections 
101(b)  and  103  of  the  Clean  Air  Act.  In 
some  cases,  as  in  this  XL  project,  such 
experimentation  requires  an  alternative 
regulatory  approach  that,  while 
permissible  under  the  statute,  was  not 
the  one  adopted  by  EPA  historically  or 
for  general  purposes. 

B.  Overview  ofMolex  Project 

Molex  is  a  multinational  company 
that  operates  several  electroplating 
facilities  worldwide.  Molex  as  part  of  its 
XL  proposal  has  upgraded  its  facility  in 
Lincoln.  Nebraska  by  changing  its  waste 
water  treatment  system  to  allow  it  to 
optimize  the  recovery  of  metals  used  in 
the  electroplating  processes.  The 
primary  environmental  benefit  will  be 
the  reduction  of  metals  loading  in  the 
effluent  discharges  into  the  publicly 
owmed  treatment  works  (POTW).  A 
secondary  environmental  benefit  will  be 
increased  recycling  and  reducing  the 
amount  of  material  that  would 
otherwise  be  disposed. 

The  facility  generates  several  metals- 
bearing  wastewater  streams  that 
formerly  were  brought  together  for 
combined  treatment.  Metals  recovery  in 
such  a  system  is  limited  because  each 
metal  has  its  ovm  optimal  set  of 
treatment  conditions.  At  its  new  facility 
Molex  is  operating  a  segregated 
treatment  system  that  separately  treats 
each  metal  waste  stream  to  optimize  the 
precipitation  of  each  metal  contaminant 
to  more  effectively  remove  metals  from 
the  effluent  to  the  POTW.  Molex  has 


made  its  investment  in  the  system  in 
anticipation  of  its  participation  in  the 
XL  program  and  the  regulatory  relief  it 
will  provide.  At  the  new  facility  Molex 
changed  the  process  lines  to  generate 
separate  treatment  sludges  for  nickel, 
copper,  and  tin/lead.  The  environmental 
benefit  will  be  a  substantial  reduction  in 
the  mass  loading  of  metals  entering  the 
City  of  Lincoln's  POTW.  In  addition,  the 
resultant  mono-metal  sludges  are  more 
suitable  for  direct  recycling  by 
reclamation  facilities.  However,  the 
segregated  system  costs  more  to  operate 
than  a  combined  treatment  system. 
Additionally,  the  segregated  system  will 
result  in  increased  costs  from 
compliance  with  the  current  regulations 
for  handling  the  resultant  sludges. 
Currently,  Molex  is  handhng  the 
sludges  as  hazardous  wastes.  The 
regulatory  flexibility  provided  by  this 
project  helps  Molex  financially  justify 
the  continued  operation  of  the 
segregated  system. 

The  NDEQ  hazardous  waste  program 
has  been  authorized  by  EPA  pursuant  to 
the  Resource  Conservation  and 
Recovery  Act  (RCRA)  §  3006(b),  to  carry 
out  the  Nebraska  program  in  lieu  of  the 
Federal  Program.  Sludges  from  the 
former  combined  treatment  system 
contain  copper,  nickel,  tin,  lead,  and 
gold.  The  gold  content  of  the  materials 
has  allowed  Molex  to  handle  the 
combined  treatment  sludge  as 
"recyclable  materials"  from  which 
precious  metals  are  reclaimed  under 
Title  128,  Rules  and  Regulations 
Governing  Hazardous  Waste 
Management  in  Nebraska,  Chapter  7, 
Section  010. 

The  sludges  at  the  new  facility  do  not 
contain  precious  metals  and  therefore 
will  not  qualify  as  "recyclable  material" 
from  which  precious  metals  are 
reclaimed.  As  such,  in  the  absence  of 
this  proposed  regulatory  relief,  the 
materials  will  be  subject  to  the  NDEQ 
Title  128  generator  requirements  for 
storage  and  shipment  of  hazardous 
wastes,  at  considerably  greater  expense 
for  storage,  shipment  and  disposal/ 
recycling  as  compared  to  the  precious 
metals  exemption.  With  the  proposed 
regulatory  relief,  including  a  variance 
granted  by  NDEQ,  Molex  will  be 
allowed  to  handle  the  non-precious 
mono-metals  sludges  with  substantially 
reduced  regulatory  compliance  costs. 

The  Final  Project  Agreement  (FPA), 
and  the  Nebraska  Department  of 
Environmental  Quality  temporary 
variance  have  been  developed  by  the 
Molex  XL  stakeholder  group,  namely 
Molex,  Inc.  (Molex),  EPA,  Nebraska 
Department  of  Environmental  Quality 
(NDEQ),  Lincoln/Lancaster  County 
Health  Department  and  the  City  of 


Lincoln,  NE.  The  FPA  and  NDEQ 
variance  are  maintained  in  the  docket 
are  also  available  on  the  world  wide 
web  at  http://w^'w. epa.gov/ProjectXL. 
The  FPA  outlines  how  the  project 
addresses  the  eight  Project  XL  criteria, 
in  particular  how  the  project  will 
produce,  measure,  monitor,  report,  and 
demonstrate  superior  environmental 
benefits.  The  NDEQ  temporary  variance 
is  the  implementation  mechanism  for 
the  project. 

II.  Summary  of  Final  Project  Agreement 

The  Project  XL  Final  Project 
Agreement  (FPA  or  Agreement)  is 
entered  into  by  the  United  States 
Environmental  Protection  Agency 
(EPA),  the  Nebraska  Department  of 
Environmental  Quality  (NDEQ),  and 
Molex.  Inc.  (Molex).  The  Agreement 
states  the  intentions  of  the  parties  to 
undertake  certain  actions  necessary  to 
implement  an  alternative  strategy  for 
environmental  compliance  at  the  Molex 
electroplating  facility  located  at  700 
Kingbird  Road,  Lincoln,  Nebraska.  The 
FPA  is  intended  to  be  a  joint  statement 
of  the  parties'  plans  and  intentions  with 
regard  to  the  Molex,  Inc.  XL  Project.  The 
FPA  is  intended  to  clearly  state  the 
plans  of  the  various  particip>ants  to  carrv 
out  the  project.  The  agreement  is  not, 
however,  intended  to  create  legal  rights 
or  obligations  and  is  not  a  contract,  or 
a  regulator>'  action  such  as  a  permit  or 
rule,  although  some  provisions  in  this 
Agreement  will  be  implemented 
through  a  state  variance  which  will  be 
legally  enforceable.  This  agreement  does 
not  give  any  of  the  parties  a  right  to  sue 
other  parties  for  any  alleged  failure  to 
implement  its  terms,  either  to  compel 
implementation  or  to  recover  damages. 

The  project  is  an  alternative 
environmental  compliance  strategy  that 
encompasses  technical  changes  to  the 
facility's  wastewater  treatment  system, 
environmental  improvements  in  the 
effluent  to  the  POTW,  regulatory  relief 
for  the  facility  for  storage  and  shipment 
of  wastes,  and  documentation  of  the 
technical,  environmental  and  economic 
impacts  of  the  alternative  strategy.  The 
full  and  signed  Final  Project  Agreement 
is  available  on  the  EPA  Project  XL 
website  at  http://vkrww.epa.gov/ 
ProjectXL.  It  is  also  on  file  at  EPA 
Region  VII  with  Mr.  David  Doyle,  U.S. 
Environmental  Protection  Agency, 
Region  VII,  Air,  RCRA  &  Toxics 
Division,  726  Minnesota  Avenue, 
Kansas  City,  KS  66101,  (913)  551-7667. 

III.  Summary  of  Nebraska  Department 
of  Environmental  Quality  Temporary 
Variance 

The  Nebraska  Department  of 
Environmental  Quality  is  authorized  to 
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grant  a  variance  to  Molex.  Inc.  pursuant 
to  Title  128.  Rules  and  Regulations 
Governing  Hazardous  Waste 
Management  in  Nebraska,  chapter  ,5. 
section  001.04.  The  variance  for  this  XL 
project  grants  a  temporary  exemption 
from  the  classifying  as  solid  waste  of 
segregated  sludges  generated  during 
wastewater  treatment  at  the  Molex 
Upland  facility  located  at  700  Kingbird 
Road,  Lincoln,  Nebraska.  The  purpose 
of  the  temporary  variance  is  to  allow 
Molex  sufficient  time  to  collect 
information  to  demonstrate  that 
segregation  and  separate  treatment  of 
various  wastestreams  at  its  facility 
results  in  a  significantly  reduced  metals 
content  in  its  wastewater  effluent 
discharge  to  the  City  of  Lincoln's 
publicly  owned  treatment  works 
(POTW)  and  produces  a  readily 
recyclable  sludge  with  market  value. 
The  variance  is  necessary  to  remove  a 
regulatory  barrier  which  would 
otherwise  classify  the  sludges  generated 
from  the  segregation  and  treatment  of 
wastewater  from  Molex's  electroplating 
operation  as  a  solid  waste  and  a  listed 
hazardous  waste.  The  sludge  generated 
from  wastewater  treatment  at  the  Molex 
facility,  prior  to  the  implementation  of 
process  changes  to  segregate  and 
separately  treat  wastestreams,  was 
considered  a  recyclable  material  utilized 
for  precious  metals  recovery  subject  to 
reduced  management  requirements 
under  title  128.  chapter  7,  section  010. 
The  Director  of  NDEQ  has  investigated 
the  claims  made  by  the  applicant  and 
the  interests  of  others  likely  to  be 
affected  and  the  general  public  and  has 
decided  to  proceed  with  the  temporary 
variance  which  is  posted  on  the  Project 
XL  website  at  http://www.epa.gov/ 
ProjectXL.  It  is  also  available  from  the 
Nebraska  Department  of  Environmental 
Quality,  1200  N  Street.  Suite  400, 
Lincoln,  Nebraska  68509,  (402)  471- 
2186. 

Dated:  .August  6.  1998. 
Lisa  Lund, 

Deputy  Associate  Administrator.  Office  of 
Reinvention  Programs.  Office  of  Reinvention. 
IFR  Doc.  98-21672  Filed  8-12-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6143-4] 

Project  XL  Response  to  Comments  on 
Withdrawn  Direct  Final  Rule  for  Project 
XL  for  Molex,  Inc.,  700  Kingbird  Road 
Facility,  Lincoln,  Nebraska 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Response  to  Comments. 

SUMMARY:  The  EPA  is  implementing  a 
project  under  the  Project  XL  program  for 
the  Molex,  Inc.  (Molex)  facility  located 
at  700  Kingbird  Road.  Lincoln.  NE.  On 
November  .I.  1997  EPA  published  a 
draft  project  agreement  and  proposed 
site  specific  rule  (FRL  5916-3,  62  PR 
59287)  for  this  project.  EPA  received 
adverse  comment.  This  notice  today 
summarizes  the  comments  on  the  Direct 
Final  Rule  and  the  follow  up  actions 
taken  on  this  project  as  a  result  of  the 
comments.  Also  published  in  today's 
Federal  Register  is  a  notification  of  the 
Final  Project  Agreement  and  the  State- 
issued  temporary  variance.  That  notice 
can  be  found  in  the  Notices  Section  of 
today's  Federal  Register.  As  a  result  of 
the  comments,  EPA  decided  to 
withdraw  the  site  specific  rule  and 
proceed  under  the  authority  of  the 
Nebraska  RCRA  program.  Notification  of 
the  withdrawal  was  published  in  the 
Federal  Register  on  December  30,  1997 
(FRL  5942-5;  62  FR  67736). 

The  Molex  Project  XL  provides 
flexibility  to  the  facility  in  managing 
their  waste  sludges.  The  facility  has 
decided  to  segregate  waste  streams 
which  had  previously  been  co-mingled 
into  a  single  waste  stream.  By  changing 
the  process  lines  to  generate  separate 
waste  streams  (nickel,  copper,  tin/lead), 
the  facility  can  optimize  the 
precipitation  c^feach  metal  more 
effectively  before  the  effluent  is  sent  to 
the  Publicly  Owned  Treatment  Works 
(POTW). 

The  environmental  benefit  of  this 
project  is  a  substantial  reduction  in  the 
mass  loading  of  metals  entering  the  City 
of  Lincoln's  POTW,  In  addhion,  the 
resultant  mono-metal  sludges  will  be 
commodity-like  materials  suitable  for 
recycling  by  reclaimers.  A  secondary 
environmental  benefit  will  be  an 
increase  in  recycling  and  a  reduction  in 
the  amount  of  material  that  would 
otherwise  be  landfiUed.  The  Nebraska 
Department  of  Environmental  Quality  is 
giving  Molex  a  temporary  variance  from 
classifying  as  solid  waste  nickel,  copper, 
and  tin/lead  non-precious  metals 
containing  sludges. 
DATES:  This  action  is  effective  August 
13,  1998.  Additional  information  is 
provided  in  the  section  entitled 
ADDRESSES. 

ADDRESSES:  The  complete 
administrative  record  is  maintained  at 
EPA  Region  VII.  Questions  and 
comments  should  be  submitted  to:  Mr. 
David  Doyle,  U.S.  Environmental 
Protection  Agency,  Region  VII,  Air. 
RCRA  &  Toxics  Division,  726  Minnesota 
Avenue,  Kansas  City,  KS  66101,  (913) 
551-7667. 


Docket.  A  docket  containing 
supporting  information  used  in 
developing  this  final  rulemaking  is 
available  at  U.S.  EPA  Headquarters,  US 
EPA,  401  M  Street  SW  (1802), 
Washington,  DC  20460,  (202)  260-7434; 
or  EPA  Region  VII,  Air,  RCRA  &  Toxics 
Division,  726  Minnesota  Avenue, 
Kansas  City,  KS  66101,  (913)  551-7667; 
file  information  is  available  at  the 
Nebraska  Department  of  Environmental 
Quality,  Lincoln,  NE,  (402)  471-4217. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Doyle,  U.S.  Environmental 
Protection  Agency,  Region  VII,  Air. 
RCRA  &  Toxics  Division,  726  Minnesota 
Avenue,  Kansas  City,  KS  66101,  (913) 
551-7667. 
SUPPLEMENTARY  INFORMATION: 

Response  to  Public  Comment — Project 
XL,  Molex  (Lincoln,  Nebraska) 

EPA  received  several  comments  on 
the  Molex  Direct  Final  Rule,  and  the 
Proposed  Rule.  One  of  the  commenters 
suggested  additional  data  was  needed  to 
support  the  administrative  record  for 
the  project.  EPA  agrees,  and  has 
gathered  additional  data  in  support  of 
the  project.  Based  on  that  data  and 
additional  analysis,  we  have  determined 
that  existing  RCRA  regulations  (40  CFR 
260.31)  provide  adequate  authority  and 
flexibility  to  allow  Molex  to  proceed 
with  its  proposal  to  segregate  waste 
streams.  Therefore,  it  was  decided  that 
there  is  no  need  to  promulgate  a  site- 
specific  rule  at  the  federal  level  to 
implement  this  XL  project.  As  a  result, 
EPA  decided,  rather  than  proceeding 
with  a  site  specific  rule,  to  proceed 
under  Nebraska's  authorized  RCRA 
program,  which  has  an  existing, 
equivalent  variance  provision 
comparable  to  40  CFR  260.31. 

The  first  commenter  expressed 
concern  that  certain  wording  in  the 
November  3,  1997,  Federal  Register 
notice  and  in  the  draft  Final  Project 
Agreement  required  that  Molex  ship 
their  wastewater  treatment  sludges 
directly  to  smelters.  The  commenter 
asked  that  EPA  clarify  this  issue  by 
stating  that  Molex  would  be  allowed, 
under  the  terms  of  the  project,  to  ship 
their  wastewater  treatment  sludges 
directly  to  any  legitimate  reclaimer,  not 
just  to  smelters. 

EPA  agrees  with  the  first  commenter 
that  Molex  be  allowed  to  ship  its 
sludges  to  any  legitimate  reclaimer  and 
did  not  intend  in  its  proposal  to  require 
that  Molex  ship  its  sludges  only  directly 
to  smelters.  EPA  has  made  the 
appropriate  wording  changes  to  the 
Final  Project  Agreement  to  address  this 
issue. 

The  second  commenter  raised  three 
issues.  The  first  issue  concerned  the 
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commenter's  belief  that  based  on  the 
administrative  record  developed  for  this 
proposal,  Molex  was  not  in  compliance 
with  the  precious  metals  recovery 
provisions  provided  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
Related  to  this,  the  second  issue 
concerned  the  commenter's  belief  that 
the  record  did  not  support  EPA's 
contention  that  the  wastewater 
treatment  sludges  presently  generated 
by  Molex  are  sufficiently  "commodity- 
like" in  nature  to  allow  the  Nebraska 
Department  of  Environmental  Quality 
(NDEQ)  to  grant  its  temporary  variance. 

Subsequent  to  receiving  these 
comments,  EPA  has  investigated  both 
current  and  historical  waste  handling 
practices  and  all  current  and  historical 
analytical  and  financial  data  associated 
with  the  sludges  generated  by  Molex. 

In  response  to  the  first  issue,  the 
information  from  EPA's  investigation 
shows  that  under  Molex's  old  operation, 
sham  recycling  had  not  occurred  when 
the  sludges  were  handled  under  the 
precious  metals  exemption,  and  Molex 
was  in  fact  in  compliance  with  the 
requirements  of  RCRA.  In  response  to 
the  second  issue,  the  information  shows 
that  the  wastewater  treatment  sludges 
generated  by  Molex  at  the  its  new 
operation  have  sufficient  economic 
value  to  be  considered  "commodity- 
like" and  thereby  support  the  temporary 
variance  proposed  by  the  NDEQ.  Data 
and  transaction  receipts  have  been 
entered  into  the  administrative  record  to 
document  the  recycling  transactions 
between  Molex  and  Sipi  (Precious 
Metals  Division,  1720  Elston  Ave, 
Chicago  111,  60622). 

To  address  the  commenter's  concerns 
about  the  record  on  these  first  two 
issues,  copies  of  historical  inspection 
reports,  correspondence  between  Molex 
and  the  Nebraska  Department  of 
Environmental  Quality  (NDEQ)  and 
analytical  and  cost  documentation 
provided  to  EPA  by  Molex  have  recently 
been  added  to  the  administrative  record. 
Copies  of  these  documents  can  be  found 
at  EPA's  Project  XL  homepage  at  http./ 
/www. epa.gov/ProjectXL. 

The  third  issue  by  the  second 
commenter  concerned  the  commenter's 
belief  that  based  on  statements  made  by 
Molex  during  the  development  of  the 
project  proposal,  evidence  of 
contamination  of  the  wastewater 
treatment  sludges  by  "organics"  may  be 
occurring.  The  commenter  further  stated 
that  EPA  is  pursuing  this  XL  project 
without  sufficient  analytical 
information  of  the  wastewater  sludges, 
specifically  concerning  potential 
contamination  of  the  wastewater 
treatment  sludges.  The  commenter  also 
believes  that  EPA  is  not  requiring 


sufficient  analysis  of  these  sludges  after 
the  project  is  underway. 

In  response  to  the  third  comment, 
EPA  requested  Molex  to  undertake 
extensive  sampling  and  analysis  of  all 
the  wastewater  treatment  sludges  that 
are  subject  to  this  project.  The  company 
agreed  to  conduct  this  sampling  and 
analysis  and  the  results  can  be  found  at 
EPA's  Project  XL  homepage.  EPA  also 
conducted  an  onsite  inspection  of  the 
company,  focusing  this  inspection  on 
the  company's  wastewater  treatment 
operations  and  in  general  its  compliance 
with  the  requirements  of  the  Clean 
Water  Act. 

EPA  has  reviewed  the  analytical 
results  of  the  sludge  samples  taken  by 
Molex  and  determined  that  only  one 
organic  constituent,  bis  (2-ethylhexyl) 
phthalate,  is  present  in  significant 
concentrations.  EPA  believes  that  this 
contaminant  exists  in  the  sludges  as  a 
result  of  plastic  packaging,  production 
or  treatment  equipment  used  at  the 
facility.  Bis(2-ethyhexyl)  phthalate, 
more  commonly  known  as  di(2- 
ethyhexyl)  phthalate,  or  DEHP,  is  a 
widely  used  plasticizer  found  in 
products  used  throughout  society. 
Because  of  its  physical  and  chemical 
properties  however,  exposures  typically 
experienced  by  the  general  public  of 
DEHP  have  not  constituted  a  threat  to 
the  public  health.  Based  upon  the 
potential  exposure  pathways  and 
concentration  of  DEHP  in  the  Molex 
sludges  and  the  proposed  method  of 
handling  of  these  sludges,  EPA  has 
concluded  that  the  amount  of  DEHP  in 
the  sludges  pose  no  risk  to  public  health 
or  the  environment. 

EPA's  inspection  of  the  Molex  facility, 
which  was  conducted  on  4/27-4/30, 
1998,  determined  that  little  if  any 
potential  exists  at  the  facility  for 
contamination  of  the  wastewater 
sludges  by  organic  contaminants  to 
occur.  A  copy  of  EPA's  inspection 
report  is  also  available  for  review  at 
EPA's  XL  homepage. 

Nonetheless,  because  some  organic 
contamination  has  been  found  in  the 
Molex  wastewater  sludges,  EPA  has 
decided  in  response  to  the  third 
comment  to  require  that  Molex  conduct 
additional  sampling  and  analysis  of 
these  sludge  after  the  project  has  been 
implemented,  to  ensure  that  levels  of 
DEHP  and  any  other  semi-volatile 
organics  in  their  sludges  remain  below 
any  levels  of  concern.  Molex  will  be 
required  to  conduct  semi-annual 
sampling  and  analysis  of  each  of  their 
sludges  for  semi-volatile  organics  for  the 
first  year  of  the  project.  If  the 
concentrations  of  these  constituents 
remain  below  levels  of  concern  for  the 
first  year,  and  as  long  as  Molex 


maintains  the  same  operational 
processes  at  the  facility.  Molex  will  not 
be  required  to  conduct  additional 
sampling  for  these  organic  constituents 
for  the  remainder  of  the  project.  The 
Final  Project  Agreement  has  been 
amended  accordingly. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulator}'  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28,  1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16,  1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  fiexibility 
provisions  of  the  Regulatory-  Flexibility 
Act  (5  U.S.C.  601  et  seq). 

List  of  Additional  Data/Correspondence 
Posted  on  XL  Homepage 

12/20/90     Letter  from  Paul  Eckerson  to 

Dave  Wisch,  Nebraska  DEC 
1/14/91     Letter  from  DEC  to  Paul 

Eckerson 
9/13/91     Letter  to  Mike  Driscoll.  Molex 

from  David  Wisch  Nebraska  DEC 
6/25/91     NDEC  inspection  report  of 

Molex  facilitv 
6/25/95     SAIC  RCRA  compliance 

evaluation  and  inspection  report  for 

Molex  facility 
2/19/98     Letter  from  Doyle  to  Eckerson, 

requesting  that  organics  sampling  be 

conducted  by  Molex. 
2/24/98     E&l  Labs  7  page  analytical 

report 
3/5/98     Total  Toxic  Organic  analysis 

for  effluent  and  leachate  analysis  for 

the  different  sludges  (41  pages) 
3/5/98     Letter  from  Eckerson  to  Doyle, 

describing  types  of  metals  used  at 

facility  and  concentrations  of  heavy 

metals  in  discharge  to  POTW  from 

both  the  old  and  new  facilities. 
3/18/98    West  Coast  Analytical 

Services  16  page  analytical  report 
4/13/98     Letter  from  Eckerson  to  Doyle. 

containing  cost  data  on  reclamation  of 

"old"  wastewater  sludges. 
4/20/98     Fax  from  Eckerson  to  Doyle. 

containing  metals  conci^ntrations  for 

"new"  sludges. 
5/15/98     Letter  from  Bill  Gidley  NDEC 

to  David  Dovle 
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Dated:  August  H.  1998. 

fay  Benforado. 

Ai  ting  Assn(  iiitf  Administrator,  Office  of 
Rcmvfntion 

|FR  Doc.  98-21677  Fileii  H-12-98;  8:45  am] 

BILLING  CODE  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6143-5] 

Regulatory  Reinvention  (XL)  Pilot 
Projects 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of 
Massachusetts  Environmental  Results 
Program  Project  XL  Draft  Umbrella  Final 
Project  Agreement. 

SUMMARY:  EPA  is  today  requesting 
comments  on  a  proposed  Project  XL 
Final  Project  Agreement  (FPA)  for  the 
Massachusetts  Department  of 
Environmental  Protection.  The  FPA  is  a 
voluntary  agreement  developed 
collaboratively  by  the  Massachusetts 
Department  of  Environmental 
Protection,  stakeholders,  and  EPA. 
Project  XL,  announced  in  the  Federal 
Register  on  Mav  2.3,  1995  (60  FR  27282), 
gives  regulated  sources  the  flexibility  to 
develop  alternative  strategies  that  will 
replace  or  modify  specific  regulatory 
requirements  on  the  condition  that  they 
produce  greater  environmental  benefits. 
EP.A  has  set  a  goal  of  implementing  a 
total  of  fifty  projects  undertaken  in  full 
partnership  with  the  states. 

The  drafi  FPA  for  the  Massachusetts 
Department  of  Environmental  Protection 
(DEP)  proposes  to  streamline  permitting 
and  reporting  processes  in  the  state.  The 
Environmental  Results  Program  (ERP), 
was  developed  to  reduce  tfie  number  of 
permits  applied  for.  renewed,  and 
issued  through  a  program  of  facility- 
wide,  performance-based  self- 
certification.  Beginning  with  a 
demonstration  project  of  2.3  companies, 
industry  representatives  have 
cooperated  with  Massachusetts  DEP  to 
establish  criteria  for  reporting 
compliance  with  state  performance  and 
operating  standards  in  certain  industrial 
categories,  without  developing  permits 
for  each  facility.  The  first  3  sectors  of 
this  project  are  Dry  Cleaners,  Photo 
Processors,  and  Printers. 

Massachusetts  DEP  will  guide 
companies  through  the  process, 
providing  e.xplanations  of  laws  and 


regulations  and  ideas  for  meeting 
associated  requirements.  The  project  is 
intended  to  reduce  resources  expended 
by  both  the  DEP  and  industry  in  the 
permitting  process,  as  well  as  improve 
compliance  by  offering  companies 
flexibility  in  pollution  prevention. 
Massachusetts  DEP  believes  that  after  an 
initial  evaluation  and  revision  phase, 
the  program  will  be  easily  transferable 
to  other  industry'  sectors  throughout 
Massachusetts  and  other  states.  The 
draft  FPA  would  provide  a  framework 
for  developing  self-certification 
requirements  for  industrial  sectors  and 
for  assessing  whether  those 
requirements  achieve  superior 
environmental  performance. 

Massachusetts  proposed  project  is  a 
multi-sector,  multi-facility  attempt  to 
incorporate  environmental  management 
practices  across  entire  business  sectors. 
It  is  an  attempt  to  reduce  the  reporting 
burden  for  affected  facilities  and  the 
DEP  while  fostering  superior 
environmental  performance  by 
identifying  and  encouraging 
opportunities  for  pollution  prevention. 
The  draft  umbrella  FPA  would  allow  the 
Massachusetts  DEP  an  expedited  review 
process  for  later  proposed  addenda 
which  will  demonstrate  superior 
environmental  performance  for  each 
specific  sector  involved.  The  regulatory 
flexibility  necessary  to  implement 
sector-specific  projects  will  also  be 
discussed  in  each  sector-specific 
addendum. 

.A.S  part  of  its  draft  FPA, 
Massachusetts  DEP  will  actively  work  to 
ensure  and  maintain  involvement  of  key 
stakeholders  and  the  general  public  in 
ERP  development.  DEP  has  developed 
an  ERP  Design  Team  comprised  of 
representatives  from  EPA,  other 
government  entities,  environmental 
advocacy  groups,  business  and  industry, 
consulting  firms,  and  the  legal 
community. 

DATES:  The  period  for  submission  of 
comments  ends  on  September  14,  1998. 
ADDRESSES:  All  comments  on  the  draft 
Final  Project  Agreement  should  be  sent 
to:  Thomas  D'Avanzo,  U.S.  EPA,  Region 
I,  John  F.  Kennedy  Building,  Boston, 
MA  02203,  or  Chad  A.  Carbone,  U.S. 
EPA,  401  M  Street,  S\V,  Room  1027VVT 
(1802),  Washington,  DC  20460. 
Comments  may  also  be  faxed  to  Mr. 
DAvanzo  at  (617)  565-4939  or  Mr. 
Carbone  at  (202)  401-6637.  Comments 
will  also  be  received  via  electronic  mail 
sent  to: 


davanzo.thomas@epamail.epa.gov  or 
carbone.chad@epamail.epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

obtain  a  copy  of  the  proposed  Final 
Project  Agreement  or  Fact  Sheet, 
contact:  Thomas  D'Avanzo,  U.S.  EPA, 
Region  L  John  F.  Kennedy  Building, 
Boston,  MA  02203,  or  Chad  A.  Carbone, 
U.S.  EPA,  401  M  Street,  SW,  Room 
1027VVT  (1802),  Washington,  DC  20460. 
The  documents  are  also  available  via  the 
Internet  at  the  following  location: 
"http://yosemite.epa.gov/xl/ 

xl home.nsf/all/homepage."  In 

addition,  public  files  on  the  Project  are 
located  at  EPA  Region  I  in  Boston. 
Questions  to  EPA  regarding  the 
documents  can  be  directed  to  Thomas 
D'Avanzo  at  (617)  566-3277  or  Chad  A. 
Carbone  at  (202)  260^296. 

To  be  included  on  the  Massachusetts 
ERP  Project  XL  mailing  list  to  receive 
information  about  future  public 
meetings,  XL  progress  reports  and  other 
mailings  from  Massachusetts  on  the  XL 
Project,  contact:  Tara  Velazquez, 
Massachusetts  Executive  Office  of 
Environmental  Affairs,  Department  of 
Environmental  Protection,  1  Winter 
Street,  Boston,  MA  02108.  Ms. 
Velazquez  can  also  be  reached  by 
telephone  at  (617)  292-5505.  For 
information  on  all  other  aspects  of  the 
XL  Program  contact  Christopher  Knopes 
at  the  following  address:  Office  of 
Reinvention,  United  States 
Environmental  Protection  Agency. 
Room  1029,  401  M  Street,  SW  (1802), 
Washington,  DC  20460.  Additional 
information  on  Project  XL,  including 
documents  referenced  in  this  notice, 
other  EPA  policy  documents  related  to 
Project  XL,  regional  XL  contacts, 
application  information,  and 
descriptions  of  existing  XL  projects  and 
proposals,  is  available  via  the  Internet  at 
"http://yosemite.epa.gov/xl/ 

xl home.nsf/all/homepage"  and  via  an 

automated  fax-on-demand  menu  at  (202) 
260-8590. 

Identification  of  Document:  Notice  of 
availability  of  Massachusetts 
Environmental  Results  Program  Project 
XL  Draft  Umbrella  Final  Project 
Agreement. 

Dated:  August  3,  1998. 
Lisa  Lund, 

Deputy  Associate  Administrator  for  — -■ 

Reinvention  Programs.  Office  of  Reinvention. 
IFR  Doc.  98-21673  Filed  8-12-98:  8;45  am) 
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Part  V 

Department  of 
Commerce 

International  Trade  Administration 

Porcelaln-on-Steel  Cookware  From 
Mexico;  Amended  Final  Results  of 
Antidumping  Duty  Administrative  Review; 
Notice 
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DEPARTMENT  OF  COMMERCE 

Internationa!  Trade  Aaministration 

[A-201-604] 

Porcelain-on-Steel  Cookware  From 
Mexico:  Notice  of  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  13.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Johnson  or  David  J. 
Goldberger.  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  N.W,, 
Washington,  D.C.  20230;  telephone, 
(202)  482-4929  or  (202)  482-413B. 
respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  by  the  Uruguay 
Round  Agreements  Act  (UIL^A).  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department  of 
Commerce's  (the  Department's) 
regulations  are  to  the  provisions 
codified  at  19  CFR  Part  3.53  (April 
1997). 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  porcelain-on-steel  cookware, 
including  tea  kettles,  that  do  not  have 
self-contained  electric  heating  elements. 
All  of  the  foregoing  are  constructed  of 
steel  and  are  enameled  or  glazed  with 
vitreous  glasses.  This  merchandise  is 
currently  classifiable  under  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  subheading  7323.94.00. 
Kitchenware  currently  entering  under 
HTSUS  subheading  7323.94.00.30  is  not 
subject  to  the  order.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Amendment  of  Final  Results 

On  July  16,  1998,  the  Department  of 
Commerce  (the  Department)  published 
the  final  resuhs  of  the  administrative 
review  of  the  antidumping  duty  order 
on  porcelain-on-steel  cookware  from 
Mexico  (63  FR  38373).  This  review 
covered  Cinsa,  S.A.  de  C.V.  (Cinsa)  and 
Esmaltaciones  de  Norte  America,  S.A. 


de  C.V.  (ENASA),  exporters  of  the 
subject  mtT'-hcr.dise  to  the  United 
States.  The  period  of  review  (POR)  is 
December  1,  1995,  through  November 
30.  1996. 

On  July  23.  1998.  counsel  for 
respondents  filed  an  allegation  of  a 
ministerial  error  with  regard  to  the  final 
results  in  this  review.  See  August  7, 
1998,  Memorandum  from  the  Team  to 
Louis  Apple  for  a  detailed  description  of 
respondents'  allegation. 

Comment:  Use  of  Incorrect  Exchange 
Rates. 

Respondents  alleged  that  the 
Department  made  a  ministerial  error,  as 
defined  in  19  CFR  353.28(d),  by 
inadvertently  using  the  40-day  rolling 
average  exchange  rates  rather  than  daily 
exchange  rates,  as  certified  by  the 
Federal  Reserve,  for  currency 
conversion  purposes.  The  respondents 
claim  that  in  the  preliminary  results 
Federal  Register  notice  the  Department 
stated  that  it  intended  to  use  daily 
exchange  rates,  as  certified  by  the 
Federal  Reserve.  See  Porcelain-on-Steel 
Cookware  from  Mexico:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  63  FR  1430 
(January  9,  1998).  However,  a  review  of 
.  the  preliminary  results  computer 
program  establishes  that  the  Department 
used  the  40-day  rolling  average 
exchange  rates,  and  not  the  daily 
certified  exchange  rates.  Cinsa  and 
ENASA  noted  in  their  case  brief  that  in 
cases  where  the  Department  determines 
that  the  home  market  economy  was 
hyper-inflationary,  as  in  the  case  of 
Mexico  during  the  period  of  review, 
daily  exchange  rates  are  to  be  used. 
Accordingly,  respondents  claim  that  for 
purposes  of  the  final  results,  the 
Department  should  have  used  the  daily 
exchange  rates  in  its  margin  program. 

DOC  Position:  We  agree  with  the 
respondents.  In  the  final  results  we 
stated  that  we  intended  to  change  the 
exchange  rate  methodology  and  use  the 
certified  daily  exchange  rates  for 
purposes  of  the  final  results.  However, 
the  40-day  rolling  average  rates  were 
inadvertently  used  for  purposes  of  the 
final  results.  Because  it  was  our  express 
intent  to  utilize  the  daily  rates  in  our 
results,  we  conclude  that  the 
Department  made  a  ministerial  error,  as 
defined  by  19  CFR  353.28(d),  in  not 
amending  the  computer  program.  Thus, 
in  accordance  with  19  CFR  353.28(c), 
we  have  corrected  this  ministerial  error 
and  amended  the  final  results. 

Amended  Final  Results  of  Review 

As  a  result  of  our  review,  w.e  have 
detennined  that  the  following  margins 
exist: 


Manufac- 
turer/ex- 
porter 

Review  period 

Margin 
percent 

Cinsa  

ENASA  .. 

12/1/95-1 T/30/96 
1271/95-11/30/96 

16.91 
61.66 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  Furthermore,  the 
following  deposit  requirements  will  be 
effective,  upon  publication  of  this  notice 
of  amended  final  results  of  review  for  all 
shipments  of  porcelain-on-steel 
cookware  from  Mexico  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  the  cash  deposit 
rate  for  the  reviewed  companies  will  be 
the  rate  for  the  firms  as  stated  above;  (2) 
for  previously  investigated  companies 
not  listed  above,  the  cash  deposit  rate 
will  continue  to  be  the  company- 
specific  rate  published  for  the  most 
recent  period;  (3)  if  the  exporter  is  not 
a  firm  covered  in  this  review,  or  the 
original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  29.52 
percent  for  porcelain-on-steel  cookware 
from  Mexico,  the  all  others  rate 
established  in  the  LTFV  investigation. 

These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  353.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
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protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(aKl) 
of  the  Act  (19  U.S.C.  1675(aKl))  and  19 
CFR  353.22. 

Dated:  August  10,  1998. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  98-21928  Filed  8-12-98;  9;10  am] 
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DEPARTMENT  OF  EDUCATION 

Special  Education — Research  and 
Innovation  To  Improve  Services  and 
Results  for  Children  With  Disabilities 
and  Special  Education — Technology 
and  Media  Services  for  Individuals 
With  Disabilities  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  1999. 

SUMMARY:  On  June  4.  1997,  the  President 
signed  into  law  Public  Law  105-17,  the 
Individuals  With  Disabilities  Education 
Act  Amendments  of  1997,  amending  the 
Individuals  With  Disabilities  Education 
Act  (IDEA). 

This  notice  provides  closing  dates  and 
other  information  regarding  the 
transmittal  of  applications  for  fiscal  vear 
1999  competitions  under  two  programs 
authorized  by  IDEA,  as  amended.  The 
two  programs  are:  (1)  Special 
Education — Research  and  Innovation  To 
Improve  Services  and  Results  for 
Children  With  Disabilities  (five 
priorities):  and  (2)  Special  Education — 
Technology  and  Media  Services  for 
Individuals  With  Disabilities  (one 
priority). 

This  notice  supports  the  National 
Education  Goals  by  helping  to  improve 
results  for  children  with  disabilities. 

Waiver  of  Rulemaking 

It  is  generally  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
priorities.  However,  section  661(e)(2)  of 
IDEA  makes  the  Administrative 
Procedure  Act  (5  U.S.C.  .533) 
inapplicable  to  the  priorities  in  this 
notice.  In  order  to  make  awards  on  a 
timely  basis,  the  Secretary  has  decided 
to  publish  these  priorities  in  final  under 
the  authority  of  section  661(e)(2). 

General  Requirements 

(a)  Projects  funded  under  this  notice 
must  make  positive  efforts  to  employ 
and  advance  in  employment  qualified 
individuals  with  disabilities  in  project 
activities  (see  Section  606  of  IDEA); 

(b)  Applicants  and  grant  recipients 
funded  under  this  notice  must  involve 
individuals  with  disabilities  or  parents 
of  individuals  with  disabilities  in 
planning,  implementing,  and  evaluating 
the  projects  (see  Section  661(f)(1)(A)  of 
IDEA); 

(c)  Projects  funded  under  these 
priorities  must  budget  for  a  two-day 
Project  Directors'  meeting  in 
Washington,  DC  during  each  year  of  the 
project;  and 

(d)  In  a  single  application,  an 
applicant  is  required  to  address  only 
one  absolute  priority  in  this  notice. 


Note:  The  Department  of  Education  is  not 
bound  by  any  estimates  in  this  notice. 

Research  and  Innovation  To  Improve 
Services  and  Results  for  Children  With 
Disabilities 

Purpose  of  Program:  Jo  produce,  and 
advance  the  use  of,  knowledge  to:  (1) 
improve  services  provided  under  IDEA, 
including  the  practices  of  professionals 
and  others  involved  in  providing  those 
services  to  children  with  disabilities; 
and  (2)  improve  educational  and  early 
intervention  results  for  infants,  toddlers, 
and  children  with  disabilities. 

Eligible  applicants:  State  and  local 
educational  agencies;  institutions  of 
higher  education;  other  public  agencies; 
private  nonprofit  organizations;  outlying 
areas;  freely  associated  States;  and 
Indian  tribes  or  tribal  organizations. 

Applicable  regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80,  81,  82, 
85,  and  86;  (b)  The  selection  criteria  for 
Absolute  Priorities  1-3  are  drawn  from 
the  EDGAR  menu— RESEARCH  program 
area;  (c)  The  selection  criteria  for 
Absolute  Prioritv  4  are  drawn  from  the 
EDGAR  menu— MODEL 
DEMONSTRATION  AND  PROJECTS  OF 
NATIONAL  SIGNIFICANCE  program 
area:  and  (d)  The  selection  criteria  for 
Absolute  Prioritv  5  are  drawn  from  the 
EDGAR  menu— OUTREACH  program 
area. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 

only. 

Priority 

Under  34  CFR  75.105(c)(3).  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priorities.  The  Secretary  funds  under 
these  competitions  only  applications 
that  meet  these  absolute  priorities; 

Absolute  Priority  1 — Student-Initiated 
Research  Projects  (84.3248). 

This  priority  provides  support  for 
short-term  (up  to  12  months) 
postsecondary  student-initiated  research 
projects  focusing  on  special  education 
and  related  services  for  children  with 
disabilities  and  early  intervention 
services  for  infants  and  toddlers, 
consistent  with  the  purposes  of  the 
program,  as  described  in  Section  672  of 
the  Act. 

Projects  must — 

(1)  Develop  research  skills  in 
postsecondary  students;  and 

(2)  Include  a  principal  investigator 
who  serves  as  a  mentor  to  the  student 
researcher  while  the  project  is  carried 
out  by  the  student. 

Project  Period:  Up  to  12  months. 


Maximum  Award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $20,000  for  the  entire  project 
period.  However,  because  of  budgetary 
considerations  contingent  upon 
congressional  action,  the  Secretary  may 
change  the  maximum  amount  through  a 
notice  published  in  the  Federal 
Register. 

Page  Limits:  Part  III  of  the  application, 
the  application  narrative,  is  where  an 
applicant  addresses  the  selection 
criteria  that  are  used  by  reviewers  in 
evaluating  the  application.  An  applicant 
must  limit  Part  III  to  the  equivalent  of 
no  more  than  25  double-spaced  pages, 
using  the  following  standards:  (1)  A 
"page"  is  8V;!"x  11"  (on  one  side  only) 
with  one-inch  margins  (top,  bottom,  and 
sides).  (2)  All  text  in  the  application 
narrative,  including  titles,  headings, 
footnotes,  quotations,  references,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs,  must  be 
double-spaced  (no  more  than  3  lines  per 
vertical  inch).  If  using  a  proportional 
computer  font,  use  no  smaller  than  a  12- 
point  font,  and  an  average  character 
density  no  greater  than  18  characters  per 
inch.  If  using  a  nonproportional  font  or 
a  typewriter,  do  not  use  more  than  12 
characters  to  the  inch. 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet;  Part  II — the  budget 
section  (including  the  narrative  budget 
justification);  Part  IV — the  assurances 
and  certifications;  or  the  one-page 
abstract,  resumes,  bibliography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  must  be  included 
in  Part  III.  If  an  application  narrative 
uses  a  smaller  print  size,  spacing,  or 
margin  that  would  make  the  narrative 
exceed  the  equivalent  of  the  page  limit, 
the  application  will  not  be  considered 
for  funding. 

Absolute  Priority  2— Field-Initiated 
Research  Projects  (84.324C] 

This  priority  provides  support  for  a 
wide  range  of  field-initiated  research 
projects  that  support  innovation, 
development,  exchange,  and  use  of 
advancements  in  knowledge  and 
practice  as  described  in  Section  672  of 
the  Act  including  the  improvement  of 
early  intervention,  instruction,  and 
learning  for  infants,  toddlers,  and 
children  with  disabilities. 

Invitational  Priorities 

Within  Absolute  Priority  1,  the 
Secretary  is  particularly  interested  in 
applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  under  34  CFR  75.105(c)(1),  an 
application  that  meets  one  or  more  of 
these  invitational  priorities  does  not 
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receive  competitive  or  absolute 
preference  over  other  applications: 

(1)  Projects  to  address  the  specific 
problems  of  over-identification  and 
under-identification  of  children  with 
disabilities.  (See  Section  672(a)(3)  of  the 
Act). 

(2)  Projects  to  develop  and  implement 
effective  strategies  for  addressing 
inappropriate  behavior  of  students  with 
disabilities  in  schools,  including 
strategies  to  prevent  children  with 
emotional  and  behavioral  problems 
from  developing  emotional  disturbances 
that  require  the  provision  of  special 
education  and  related  services.  (See 
Section  672(a)(4)  of  the  Act). 

(3)  Projects  studying  and  promoting 
improved  alignment  and  compatibility 
of  general  and  special  education  reforms 
concerned  with  curricular  and 
instructional  reform,  evaluation  and 
accountability  of  those  reforms,  and 
administrative  procedures.  (See  Section 
672(b)(2)(D)  of  the  Act). 

(4)  Projects  that  advance  knowledge 
about  the  coordination  of  education 
with  health  and  social  services.  (See 
Section  672(b)(2)(G)  of  the  Act). 

Project  Period:  The  majority  of 
projects  will  be  funded  for  up  to  36 
months.  Only  in  exceptional 
circumstances — such  as  research 
questions  that  require  repeated 
measurement  within  a  longitudinal 
design — will  projects  be  funded  for 
more  than  36  months,  up  to  a  maximum 
of  60  months. 

Maximum  Award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $180,000  for  any  single 
budget  period  of  12  months.  However, 
because  of  budgetary  considerations 
contingent  upon  congressional  action, 
the  Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 

Page  Limits:  Pan  III  of  the  application, 
the  application  narrative,  is  where  an 
applicant  addresses  the  selection 
criteria  that  are  used  by  reviewers  in 
evaluating  the  application.  An  applicant 
must  limit  Part  III  to  the  equivalent  of 
no  more  than  50  double-spaced  pages, 
using  the  following  standards:  (1)  A 
"page"  is  8W  x  11"  (on  one  side  only) 
with  one-inch  margins  (top,  bottom,  and 
sides).  (2)  All  text  in  the  application 
narrative,  including  titles,  headings, 
footnotes,  quotations,  references,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs,  must  be 
double-spaced  (no  more  than  3  lines  per 
vertical  inch).  If  using  a  proportional 
computer  font,  use  no  smaller  than  a  12- 
point  font,  and  an  average  character 
density  no  greater  than  18  characters  per 
inch.  If  using  a  nonproportional  font  or 


a  typewriter,  do  not  use  more  than  12 
characters  to  the  inch. 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet;  Part  II — the  budget 
section  (including  the  narrative  budget 
justification);  Part  IV — the  assurances 
and  certifications;  or  the  one-page 
ab.stract.  resumes,  bibliography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  must  be  included 
in  Part  III.  If  an  application  narrative 
uses  a  smaller  print  size,  spacing,  or 
margin  that  would  make  the  narrative 
exceed  the  equivalent  of  the  page  limit, 
the  application  will  not  be  considered 
for  funding. 

Abfiolute  Priority  3 — Initial  Career 
Awards  (84. 324N). 

Background 

There  is  a  need  to  enable  individuals 
in  the  initial  phases  of  their  careers  to 
initiate  and  develop  promising  lines  of 
research  that  would  improve  early 
intervention  services  for  infants  and 
toddlers,  and  special  education  and 
related  services  for  children  with 
disabilities.  Support  for  research 
activities  among  individuals  in  the 
initial  phases  of  their  careers  is 
intended  to  develop  the  capacity  of  the 
special  education  research  community. 
This  priority  would  address  the 
additional  need  to  provide  support  for 
a  broad  range  of  field-initiated  research 
projects — focusing  on  the  special 
education  and  related  services  for 
children  with  disabilities  and  early 
intervention  for  infants  and  toddlers — 
consistent  with  the  purpose  of  the 
program  as  described  in  Section  672  of 
the  Act. 

Priority 

The  Secretary  establishes  an  absolute 
priority  for  the  purpose  of  awarding 
grants  to  eligible  applicants  for  the 
support  of  individuals  in  the  initial 
phases  of  their  careers  to  initiate  and 
develop  promising  lines  of  research 
consistent  with  the  purposes  of  the 
program.  For  purposes  of  this  priority, 
the  initial  phase  of  an  individual's 
career  is  considered  to  be  the  first  three 
years  after  completing  a  doctoral 
program  and  graduating  (e.g.,  for  fiscal 
year  1999  awards,  projects  may  support 
individuals  who  completed  a  doctoral 
program  and  graduated  no  earlier  than 
the  1995-96  academic  year). 

Projects  must — 

(a)  Pursue  a  line  of  inquiry  that 
reflects  a  programmatic  strand  of 
research  emanating  either  from  theory' 
or  a  conceptual  framework.  The  line  of 
research  must  be  evidenced  by  a  series 
of  related  questions  that  establish 


directions  for  designing  future  studies 
extending  beyond  the  support  of  this 
award.  The  project  is  not  intended  to 
represent  all  inquiry  related  to  the 
particular  theor\'  or  conceptual 
framework;  rather,  it  is  expected  to 
initiate  a  new  line  or  advance  an 
existing  one: 

(b)  In  addition  to  involving 
individuals  with  disabilities  or  parents 
of  individuals  with  disabilities  in 
planning,  implementing,  and  evaluating 
the  project,  as  required  by  the  Act, 
include,  in  design  and  conduct, 
sustained  involvement  with  nationallv 
recognized  experts  having  substantive 
or  methodological  knowledge  and 
expertise  relevant  to  the  proposed 
research.  The  experts  do  not  have  to  be 
at  the  same  institution  or  agency  at 
which  the  project  is  located,  but  the 
interaction  with  the  project  must  be 
sufficient  to  develop  the  capacity  of  the 
initial  career  researcher  to  effectively 
pursue  the  research  into  mid-career 
activities.  At  least  50  percent  of  the 
researcher's  time  must  be  devoted  to  the 
project; 

(c)  Prepare  its  procedures,  findings, 
and  conclusions  in  a  manner  that 
informs  other  interested  researchers  and 
is  useful  for  advancing  professional 
practice  or  improving  programs  and 
services  to  infants,  toddlers,  and 
children  with  disabilities  and  their 
families;  and 

(d)  Disseminate  project  procedures, 
findings,  and  conclusions  to  appropriate 
research  institutes  and  technical 
assistance  providers 

Project  Period:  Up  to  36  months. 

Maximum  .4uara.  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  575,000  for  any  single  budget 
period  of  12  months.  However,  because 
of  budgetary  considerations  contingent 
upon  congressional  action,  the  Secretary' 
may  change  the  maximum  amount 
through  a  notice  published  in  the 
Federal  Register. 

Page  Limits:  Part  III  of  the  application. 
the  application  narrative,  is  where  an 
applicant  addresses  the  selection 
criteria  that  are  used  bv  reviewers  in 
evaluating  the  application.  An  applicant 
must  limit  Part  III  to  the  equivalent  of 
no  more  than  30  double-spaced  pages, 
using  the  following  standards:  (1)  .\ 
"page"  is  8V2"  x  11"  (on  one  side  onh) 
with  one-inch  margins  (top,  bottom,  and 
sides).  (2)  All  text  in  the  application 
narrative,  including  titles,  headings, 
footnotes,  quotations,  references,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs,  must  be 
double-spaced  (no  mere  than  3  lines  per 
vertical  inch).  If  using  a  proportional 
computer  font,  use  no  smaller  than  a  12- 
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point  font,  and  an  average  character 
density  no  greater  than  18  characters  per 
inch.  If  using  a  nonproportional  font  or 
a  typewriter,  do  not  use  more  than  12 
characters  to  the  inch. 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet;  Part  II — the  budget 
section  (including  the  narrative  budget 
justification);  Part  IV — the  assurances 
and  certifications;  or  the  one-page 
abstract,  resumes,  bibliography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  must  be  included 
in  Part  III.  If  an  application  narrative 
uses  a  smaller  print  size,  spacing,  or 
margin  that  would  make  the  narrative 
exceed  the  equivalent  of  the  page  limit, 
the  application  will  not  be  considered 
for  funding. 

Program  Authority:  Section  672  of  the 
Act. 

Absolute  Priority  4 — Model 
Demonstration  Projects  for  Children 
With  Disabilities  (84.324M} 

This  priority  supports  model 
demonstration  projects  that  develop, 
implement,  evaluate,  and  disseminate 
new  or  improved  approaches  for 
providing  early  intervention,  special 
education,  and  related  services  to 
infants,  toddlers,  and  children  with 
disabilities,  and  students  with 
disabilities  who  are  pursuing  post- 
school  employment,  postsecondary 
education  or  independent  living  goals. 
Projects  supported  under  this  priority 
are  expected  to  be  major  contributors  of 
models  or  components  of  models  for 
service  providers  and  for  outreach 
projects  funded  under  the  Individuals 
with  Disabilities  Education  Act. 

Requirements  for  all  Demonstration 
Projects: 

A  model  demonstration  project 
must — 

(a)  Develop  and  implement  the  model 
with  specific  components  or  strategies 
that  are  based  on  theory,  research,  or 
evaluation  data; 

(b)  Evaluate  the  model  by  using 
multiple  measures  of  results  to 
determine  the  effectiveness  of  the  model 
and  its  components  or  strategies:  and 

(c)  Produce  detailed  procedures  and 
materials  that  would  enable  others  to 
replicate  the  model. 

Federal  financial  participation  for  a 
project  funded  under  this  priority  will 
not  exceed  90  percent  of  the  total 
annual  costs  of  development,  operation, 
and  evaluation  of  the  project  (see 
Section  661(f)(2)(A)  of  IDEA). 

In  addition  to  the  annual  two-day 
Project  Directors'  meeting  in 
Washington,  DC  mentioned  in  the 
General  Requirements  section  of  this 
notice,  projects  must  budget  for  another 


meeting  in  Washington,  DC  to 
collaborate  with  the  Federal  project 
officer  and  the  other  projects  funded 
under  this  priority,  to  share  information 
and  discuss  model  development, 
evaluation,  and  project  implementation 
issues. 

Project  Period:  Up  to  48  months. 

Maximum  Award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $150,000  (exclusive  of  any 
matching  funds)  for  any  single  budget 
period  of  12  months.  However,  because 
of  budgetary  considerations  contingent 
upon  congressional  action,  the  Secretary 
may  change  the  maximum  amount 
through  a  notice  published  in  the 
Federal  Register. 

Page  Limit:  Part  III  of  the  application, 
the  application  narrative,  is  where  an 
applicant  addresses  the  selection 
criteria  that  are  used  By  reviewers  in 
evaluating  the  application.  An  applicant 
must  limit  Part  III  to  the  equivalent  of 
no  more  than  40  double-spaced  pages, 
using  the  following  standards:  (1)  A 
"page"  is  8V2"  X  11"  (on  one  side  only) 
with  one-inch  margins  (top.  bottom,  and 
sides).  (2)  All  text  in  the  application 
narrative,  including  titles,  headings, 
footnotes,  quotations,  references,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs,  must  be 
double-spaced  (no  more  than  3  lines  per 
vertical  inch).  If  using  a  proportional 
computer  font,  use  no  smaller  than  a  12- 
point  font,  and  an  average  character 
density  no  greater  than  18  characters  per 
inch.  If  using  a  nonproportional  font  or 
a  typewriter,  do  not  use  more  than  12 
characters  to  the  inch. 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet;  Part  II — the  budget 
section  (including  the  narrative  budget 
justification);  Part  IV— the  assurances 
and  certifications;  or  the  one-page 
abstract,  resumes,  bibliography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  must  be  included 
in  Part  III.  If  an  application  narrative 
uses  a  smaller  print  size,  spacing,  or 
margin  that  would  make  the  narrative 
exceed  the  equivalent  of  the  page  limit, 
the  application  will  not  be  considered 
for  funding. 

Absolute  Priority  5 — Outreach  Projects 
for  Children  with  Disabilities  (84.324R). 

This  priority  supports  projects  that 
will  assist  educational  and  other 
agencies  in  replicating  proven  models, 
components  of  models,  and  other 
exemplary  practices  that  improve 
services  for  infants,  toddlers,  children 
with  disabilities,  and  students  with 
disabilities  who  are  pursuing  post- 
school  employment,  postsecondary 
education  or  independent  living  goals. 


For  the  purposes  of  this  priority,  a 
"proven  model"  is  a  comprehensive 
description  of  a  theory  or  system  that, 
when  applied,  has  been  shown  to  be 
effective.  "Exemplary  practices"  are 
effective  strategies  and  methods  used  to 
deliver  educational  or  related  services. 
The  models,  components  of  models,  or 
exemplary  practices  selected  for 
outreach  may  include  models  developed 
for  pre-service  and  in-service  personnel 
preparation,  and  do  not  need  to  have 
been  developed  through  projects  funded 
under  IDEA,  or  by  the  applicant. 

An  outreach  project  must: 

(a)  Provide  supporting  data  or  other 
documentation  in  the  application  as  to 
the  effectiveness  of  the  model, 
component(s)  of  a  model,  or  exemplary 
practice(s)  selected  for  outreach; 

(b)  Select  implementation  sites  in 
multiple  regions  within  one  State  or 
multiple  States  and  describe  the  criteria 
for  their  selection; 

(c)  Describe  the  expected  costs, 
needed  personnel,  staff  training, 
equipment,  and  sequence  of 
implementation  activities  associated 
with  the  replication  efforts,  including  a 
description  of  any  modifications  to  the 
model  or  practice  made  by  the  sites; 

(d)  Include  public  awareness,  product 
development  and  dissemination, 
training,  and  technical  assistance 
activities  and  written  plans  for  working 
with  sites;  and 

(e)  Coordinate  dissemination  and 
replication  activities  conducted  as  part 
of  outreach  with  dissemination  projects, 
technical  assistance  providers, 
consumer  and  advocacy  organizations, 
State  and  local  educational  agencies, 
and  the  lead  agencies  for  Part  C.  of  IDEA, 
as  appropriate. 

Prepare  products  from  the  project  in 
formats  that  are  useful  for  specific 
audiences,  including  parents, 
administrators,  teachers,  early 
intervention  personnel,  related  services 
personnel,  and  individuals  with 
disabilities  (see  Section  661(f)(2)(B)  of 
IDEA). 

Federal  financial  participation  for  a 
project  funded  under  this  priority  will 
not  exceed  90  percent  of  the  total 
annual  costs  of  development,  operation, 
and  evaluation  of  the  project  (see 
Section  661(fl(2)(A)  of  IDEA). 

In  addition  to  the  annual  two-day 
Project  Directors'  meeting  in 
Washington,  D.C.  mentioned  in  the 
General  Requirements  section  of  this 
notice,  projects  must  budget  for  another 
meeting  in  Washington,  D.C.  to 
collaborate  with  the  Federal  project 
officer  and  the  other  projects  funded 
under  this  priority,  to  share  information 
and  discuss  model  development. 
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evaluation  and  project  implementation 
issues. 

Project  Period:  Up  to  36  months. 

Maximum  Award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $150,000  for  any  single 
budget  period  of  12  months.  The 
Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 

Page  Limits:  Part  III  of  the  application, 
the  application  narrative,  is  where  an 
applicant  addresses  the  selection 
criteria  that  are  used  by  reviewers  in 
evaluating  the  application.  An  applicant 
must  limit  Part  III  to  the  equivalent  of 
no  more  than  40  double-spaced  pages, 
using  the  following  standards:  (1)  A 
"page"  is  8V2"  X  11"  (on  one  side  only) 
with  one-inch  margins  (top,  bottom,  and 
sides).  (2)  All  text  in  the  application 
narrative,  including  titles,  headings, 
footnotes,  quotations,  references,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs,  must  be 
double-spaced  (no  more  than  3  lines  per 
vertical  inch).  If  using  a  proportional 
computer  font,  use  no  smaller  than  a  12- 
point  font,  and  an  average  character 
density  no  greater  than  18  characters  per 
inch.  If  using  a  nonproportional  font  or 
a  typewriter,  do  not  use  more  than  12 
characters  to  the  inch. 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet;  Part  II — the  budget 
section  (including  the  narrative  budget 
justification);  Part  IV — the  assurances 
and  certifications;  or  the  one-page 
abstract,  resumes,  bibliography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  must  be  included 
in  Part  III.  If  an  application  narrative 
uses  a  smaller  print  size,  spacing,  or 
margin  that  would  make  the  narrative 
exceed  the  equivalent  of  the  page  limit, 
the  application  will  not  be  considered 
for  funding. 

Special  Education — Technology  and 
Media  Services  for  Individuals  with 
Disabilities 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  promote  the 
development,  demonstration,  and 
utilization  of  technology  and  to  support 
educational  media  activities  designed  to 
be  of  educational  value  to  children  with 
disabilities.  This  program  also  provides 
support  for  some  captioning,  video 
description,  and  cultural  activities. 

Eligible  Applicants:  State  and  local 
educational  agencies;  institutions  of 
higher  education;  other  public  agencies; 
private  nonprofit  organizations;  outlying 
areas;  freely  associated  States;  Indian 
tribes  or  tribal  organizations;  and  for- 
profit  organizations. 


Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  and  86;  and  (b)  The  selection  criteria 
for  the  Steppingstones  of  Technology 
Innovation  for  Students  with 
Disabilities  priority  are  drawn  from  the 
EDGAR  menu— RESEARCH  program 
area. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priority 

Under  section  687  and  34  CFR 
75.105(c)(3),  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  the  following  priority.  The 
Secretary  funds  imder  this  competition 
only  those  applications  that  meet  this 
absolute  priority: 

Absolute  Priority — Steppingstones  of 
Technology  Innovation  for  Students 
With  Disabilities  (84.327A) 

The  purpose  of  this  priority  is  for  the 
support  of  projects  that — 

(a)  Select  and  describe  a  technology- 
based  approach  for  achieving  one  or 
more  of  the  following  purposes  for  early 
intervention,  preschool,  elementary,  and 
secondary  school  students  with 
disabilities:  (1)  improving  literacy;  (2) 
improving  access  to  and  participation  in 
the  general  curriculum,  or  appropriate 
activities  for  preschool  children;  and  (3) 
improving  accountability  and 
participation  in  educational  reform.  The 
technology-based  approach  must  be  an 
innovative  combination  of  a  new 
technology  and  additional  curriculum 
materials  and  instructional 
methodologies  that  enable  the 
technology  to  achieve  educational 
purposes  for  students  with  disabilities; 

(b)  Justify  the  approach  on  the  basis 
of  research  or  theory  that  supports  the 
effectiveness  of  the  technology-based 
approach  for  achieving  one  or  more  of 
the  purposes  presented  in  paragraph  (a); 
and 

(c)  Clearly  identify  and  conduct  work 
in  ONE  of  the  following  phases: 

(1)  Phase  1 — Development:  Projects 
funded  under  Phase  1  must  develop  and 
refine  a  technology-based  approach,  and 
test  its  feasibility  for  use  with  students 
with  disabilities.  Activities  may  include 
development,  adaptation,  and 
refinement  of  technology,  curriculum 
materials,  or  instructional 
methodologies.  Activities  must  include 
formative  evaluation.  The  primary' 
product  of  Phase  1  should  be  a 
promising  technology-based  approach 
that  is  suitable  for  field-based 
evaluation  of  effectiveness. 


(2)  Phase  2 — Research  and 
Evaluation:  Projects  funded  under  Phase 

2  must  select  a  promising  technology- 
based  approach  that  has  been  developed 
in  a  manner  consistent  with  Phase  1, 
and  subject  the  approach  to  rigorous 
field-based  research  and  evaluation  to 
determine  effectiveness  and  feasibility 
in  educational  settings.  Products  of 
Phase  2  include  a  further  refinement 
and  description  of  the  technology-based 
approach,  and  sound  evidence  that,  in 

a  defined  range  of  real  world  contexts, 
the  approach  can  be  effective  in 
achieving  one  or  more  of  the  purposes 
presented  in  paragraph  (c)(1). 

(3)  Phase  3 — Implementation  and 
Validation:  Projects  funded  under  Phase 

3  must  select  a  technology-based 
approach  that  has  been  evaluated  for 
effectiveness  and  feasibility  in  a  manner 
consistent  with  Phase  2,  and  must  study 
the  implementation  of  the  approach  in 
multiple,  complex  settings  to  acquire  an 
improved  understanding  of  the  range  of 
contexts  in  which  the  approach  can  be 
used  effectively,  and  the  factors  that 
determine  the  effectiveness  and 
sustainability  of  the  approach  in  this 
range  of  contexts.  Factors  to  be  studied 
in  Phase  3  include  factors  related  to  the 
technology,  curriculum  materials  and 
instructional  methodologies  that 
constitute  the  technology-based 
approach.  Phases  2  and  3  can  be 
contrasted  as  follows:  Phase  2  studies 
the  effectiveness  the  approach  can  have, 
while  Phase  3  studies  the  effectiveness 
the  approach  is  likely  to  have  in 
sustained  use  in  a  range  of  typical 
educational  settings.  The  primary 
product  of  Phase  3  should  be  a  detailed 
blueprint  that  can  be  used  in 
dissemination  and  utilization  of  the 
technology-based  approach.  Also  to  be 
studied  in  Phase  3  are  contextual  factors 
associated  with  students,  teacher 
attitudes,  skills  and  actions,  physical 
setting,  curriculum  and  instruction, 
resources,  and  professional 
development  and  policy  supports,  etc.; 

(d)  In  addition  to  the  annual  two-day 
Research  to  Practice  Division  Project 
Directors'  meeting  in  Washington,  D.C. 
mentioned  above  in  the  General 
Requirements  section  of  this  notice, 
budget  for  another  annual  trip  to 
Washington,  DC.  to  collaborate  with  the 
Federal  project  officer  and  the  other 
projects  funded  under  this  priority,  and 
to  share  information  and  discuss 
findings  and  methods  of  dissemination; 
and 

(e)  Prepare  products  from  the  project 
in  formats  that  are  useful  for  specific 
audiences  as  appropriate,  including 
parents,  administrators,  teachers,  early 
intervention  personnel,  related  ser\ices 
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personnel,  researchers,  and  individuals 
with  disabilities. 

Project  Period:  The  Secretary  intends 
to  fund  at  least  one  project  in  each 
phase.  Projects  funded  under  Phase  1 
will  be  funded  for  up  to  24  months. 
Projects  funded  under  Phase  2  will  be 
funded  for  up  to  24  months.  Projects 
funded  under  Phase  3  will  be  funded  for 
up  to  36  months.  During  the  final  year 
of  projects  funded  under  Phase  3,  the 
Secretary  will  determine  whether  or  not 
to  fund  an  optional  six-month  period  for 
additional  dissemination  activities. 

Maximum  Award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $200,000  for  any  single 
budget  period  of  12  months  for  projects 
in  phases  1  and  2,  and  $300,000  for 
projects  in  phase  3.  The  Secretary  may 
change  the  maximum  amount  through  a 
notice  published  in  the  Federal 
Register. 

Page  Limits:  Part  III  of  the  application, 
the  application  narrative,  is  where  an 
applicant  addresses  the  selection 
criteria  that  are  used  by  reviewers  in 
evaluating  the  application.  An  applicant 
must  limit  Part  III  to  the  equivalent  of 
no  more  than  40  double-spaced  pages, 
using  the  following  standards:  (1)  A 
"page"  is  8Vj"x  11"  (on  one  side  only) 
with  one-inch  margins  (top,  bottom,  and 
sides).  (2)  All  text  in  the  application 


narrative,  including  titles,  headings, 
footnotes,  quotations,  references,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs,  must  be 
double-spaced  (no  more  than  3  lines  per 
vertical  inch).  If  using  a  proportional 
computer  font,  use  no  smaller  than  a  12- 
point  font,  and  an  average  character 
density  no  greater  than  18  characters  per 
inch.  If  using  a  nonproportional  font  or 
a  typewriter,  do  not  use  more  than  12 
characters  to  the  inch. 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet;  Part  II — the  budget 
section  (including  the  narrative  budget 
justification);  Part  IV — the  assurances 
and  certifications;  or  the  one-page 
abstract,  resumes,  bibliography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  must  be  included 
in  Part  III.  If  an  application  narrative 
uses  a  smaller  print  size,  spacing,  or 
margin  that  would  make  the  narrative 
exceed  the  equivalent  of  the  page  limit, 
the  application  will  not  be  considered 
for  funding. 

For  Applications  and  General 
Information  Contact:  Requests  for 
applications  and  general  information 
should  be  addressed  to  the  Grants  and 
Contracts  Services  Team,  600 
Independence  Avenue,  SVV,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2641.  The  preferred  method  for 
requesting  information  is  to  FAX  your 


request  to:  (202)  205-8717.  Telephone: 
(202) 260-9182. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8953. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  or  the 
application  packages  referred  to  in  this 
notice  in  an  alternate  format  (e.g. 
Braille,  large  print,  audiotape,  or 
computer  diskette)  by  contacting  the 
Department  as  listed  above.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  application 
package. 

Intergovernmental  Review 

All  programs  in  this  notice  (except  for 
Research  and  Innovation  Projects)  are 
subject  to  the  requirements  of  Executive 
Order  12372  and  the  regulations  in  34 
CFR  Part  79.  The  objective  of  the 
Executive  order  is  to  foster  an  inter- 
governmental partnership  and  a 
strengthened  federalism  by  relying  on 
processes  developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 


plans  and  actions  for  those  programs. 

Individuals  With  Disabilities  Education  Act  Application  Notice  for  Fiscal  Year  1998 


CFDA  No.  and  name 


Applications 
available 


84.324B     Student  Initiated  Research  Projects 

84.3240     Field  Initiated  Research  Projects  

84.324N     Initial  Career  Awards  

84.324M  Model  Demonstration  Projects  for 
Children  with  Disabilities  

84.324R  Outreach  Projects  for  Children  with 
Disabilities  

84.327A  Steppingstones  of  Technology  Inno- 
vation for  Students  with  Disabilities  


8/20/98 
8/20/98 
8/20/98 

8/20/98 

8/20/98 

8/20/98 


Application 
deadline  date 


2/05/99 
9/28/98 
9/28/98 

10/05/98 

10/05/98 

12/18/98 


Deadline  for 
Intergovern- 
mental review 


4/06/99 
11/27/98 
11/27/98 

12/04/98 

12/04/98 

2/16/99 


Maximum 

award  (per 

year)* 


520,000 

180,000 

75,000 

150,000 

150,000 

200,000 


Page  limit" 


25 
50 
30 

40 

40 

40 


Estimated 

number  of 

awards 


12 

14 

4 

18 

21 
15 


•  The  Secretary  rejects  and  does  not  consider  an  application  that  proposes  a  budget  exceeding  the  amount  listed  for  each  priohtv  for  anv  sin- 
gle budget  period  of  12  months.  ' 

"Applicants  must  limit  the  Application  Narrative,  Part  III  of  the  Application,  to  the  page  limits  noted  above.  Please  refer  to  the  "Page  Limit" 
section  of  this  notice  for  the  specific  requirements.  The  Secretary  rejects  and  does  not  consider  an  application  that  does  not  adhere  to  this  re- 
quirement. 


Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 

http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 

Acrobat  Reader  Program  with  Search, 


which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-600-222-4922.  The 
documents  are  located  under  Option 


G — Files/Announcements,  Bulletins, 
and  Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Dated:  August  6.  1998. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[PR  Doc.  98-21680  Filed  8-12-98;  8:45  am] 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  AUGUST  13, 
1998 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Tuberculosis  in  cattle  arxj 
bison — 

State  and  area 
classifications,  published 
8-13-98 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Food  stamp  programs: 

Mickey  Leiand  Childhood 
Hunger  Relief  Act — 

Quality  control 

rrxxiifications;  reporting 
and  recordkeeping 
requirements;  published 
7-14-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
correction;  published  8- 
13-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  broadcasting: 
Cable  television  systems — 
Horizontal  ownership 
limits;  published  7-14-98 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Resolution  and  receivership 
rules: 

Least  cost  resolutions,  etc.; 
published  7-14-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcen\ent  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Mississippi;  published  8-13- 
98 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
New  Jersey;  published  8-13- 
98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  D  airspace;  published  4- 

8-98 
Class  D  and  Class  E 

airspace;  published  6-3-98 
Class  D  and  E  airspace; 

published  4-27-98 
Class  E  airspace;  published  3- 

25-98 

Correction;  published  7-2-98 
Class  E  airspace;  correction; 

published  6-3-98 
Colored  Federal  airways; 

published  6-16-98 
IFR  altitudes;  published  7-10- 

98 
Jet  routes;  published  6-4-98 
Restncted  areas;  published  6- 

16-98 
VOR  Federal  airways; 

published  6-22-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Disabilities  rating  schedule: 
Cold  injuries;  putalished  7- 
14-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Apricots  grown  in — 
Washington;  comments  due 
by  8-17-98;  published  6- 
16-98 
Milk  marketing  orders: 
Southwest  Plains;  comments 
due  by  8-19-98;  published 
8-12-98 
Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 

Florida;  comments  due  by 
8-17-98;  published  7-16- 
98 
Pears  (winter)  grown  in — 
Oregon  et  al.;  comments 
due  by  8-20-98;  published 
7-21-98 
Prunes  (fresh)  grown  in — 
Washington  and  Oregon; 
comments  due  by  8-17- 
98;  published  7-16-98 
AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 
Crop  insurance  regulations: 


Fresh  market  tomatoes; 
comments  due  by  8-19- 
98;  published  7-20-98 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutrition  programs: 
Women,  infants,  and 

children;  special 

supplemental  nutrition 

program — 

Infant  formula  retate 
contracts;  requirements 
for  arxJ  evaluation  of 
WIC  program  requests 
for  bids;  comments  due 
by  8-17-98;  published 
7-16-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 

Exclusive  Economic 

Zone — 

Bering  Sea  and  Gulf  of 
Alaska;  comments  due 
by  8-20-98;  published 
7-21-98 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Recordkeeping 
requirements;  electronic 
storage  media  and  other 
recordkeeping-related 
issues;  comments  due  by 
8-18-98;  published  8-10- 
98 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Simplified  acquisition 
procedures;  comments 
due  by  8-18-98;  published 
6-19-98 

Federal  Acquisition  Regulation 
(FAR): 

Individuals  with  disabilities; 

employment  and 

advancement;  comments 

due  by  8-21-98;  published 

6-22-98 
No-cost  value  engineering 

change  proposals; 

comments  due  by  8-21- 

98;  published  6-22-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Arizona  Department  of 

Environmental  Quality; 

authority  delegation; 

comments  due  by  8-17- 

98;  published  7-17-98 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Light-duty  vehicles  and 

trucks — 


Heavy-duty  engines  tor 
original  equipment 
manufacturers  and  tor 
aftermarket  conversion 
manufacturers; 
comments  due  by  8-19- 
98;  published  7-20-98 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Arizona;  comments  due  by 
8-21-98;  published  7-22- 
98 

Air  quality  planning  purposes; 
designation  of  areas: 
Idaho;  comments  due  by  8- 
19-98;  published  8-3-98 
Airl  pollutants,  hazardous 
national  emission  standards: 
Arizona  Department  of 
Environmental  Quality; 
authority  delegation; 
comments  due  by  8-17- 
98;  published  7-17-98 
Hazardous  waste: 
State  underground  storage 
tank  program  approvals — 
Nevada;  comments  due 
by  &- 17-98;  published 
7-17-98 
Tennessee;  comments 
due  by  8-20-98; 
putdished  7-10-98 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Funding  and  fiscal  affairs, 
loan  policies  and 
operations,  and  funding 
operations — 
Investment  management; 
comments  due  by  8-17- 
98;  published  6-18-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Access  charges — 
lrx;umt)ent  local  exchange 
carriers  subject  to  rafe- 
of-relurn  regulation; 
access  charge  reform; 
comments  due  by  8-17- 
98;  published  7-20-98 
Commercial  mobile  radio 
services — 
Broadt>and  personal 
communications 
services  carriers; 
forbearance  from 
regulations  in  wireless 
telecommunications 
markets;  comments  due 
by  8-18-98;  published 
8-11-98 
Radio  and  television 
broadcasting: 
Call  sign  assignments  for 
broadcast  stations; 
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comments  due  by  8-17- 

98;  published  7-16-98 
Radio  broadcasting: 
Radio  technical  rules; 

streamlining;  comments 

due  by  8-21-98;  published 

6-22-98 
Radio  stations;  table  of 
assignments: 
Colorado;  comments  due  by 

8-17-98;  published  7-2-98 
Wyoming;  comments  due  by 

8-17-98;  published  7-2-98 

FEDERAL  MARITIME 
COMMISSION 

Freedom  of  Information  Act; 
implementation;  comments 
due  by  8-21-98;  published 
7-22-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Individuals  with  disabilities; 
employment  and 
advancement;  comments 
due  by  8-21-98;  published 
6-22-98 
No-cost  value  engineering 
change  proposals; 
comments  due  by  8-21- 
98;  published  6-22-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Chlorine  dioxide;  comments 
due  by  8-19-98;  published 
7-20-98 
Eggs  and  egg  products — 
Farm-to-table  safety 
system;  salmonella 
enteritidis  contamination 
control  and  reduction; 
comments  due  by  8-17- 
98;  published  5-19-98 
Human  drugs: 
Laxative  products  (OTC); 
tentative  final  monograph; 
comments  due  by  8-19- 
98;  published  5-21-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 
Rural  health  professional 
shortage  areas; 
teleconsultations  payment 
plan;  comments  due  by  8- 
21-98;  published  6-22-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  insurance  reform: 
National  standard  employer 
identifier;  comments  due 
by  8-17-98;  published  6- 
16-98 

Protection  of  human  subjects: 


Pregnant  women,  human 
fetuses,  and  newborns  as 
research  subjects  and 
pertaining  to  human  in 
vitro  fertilization; 
comments  due  by  8-18- 
98;  published  5-20-98 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

National  Housing  Act: 
f^inimum  property  standard; 
1995  model  energy  code 
adoption;  comments  due 
by  8-17-98;  published  6- 
16-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Parish's  alkali  grass; 
comments  due  by  8-19- 
98;  published  7-20-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Arkansas;  comments  due  by 
8-19-98;  published  8-4-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Individuals  with  disabilities; 

employment  and 

advancement;  comments 

due  by  8-21-98;  published 

6-22-98 
No-cost  value  engineering 

change  proposals; 

comments  due  by  8-21- 

98;  published  6-22-98 

OFFICE  OF  MANAGEMENT 
AND  BUDGET 
Management  and  Budget 
Office 

Prompt  Payment  Act; 
implementation: 

Prompt  payment  procedures; 
revision  and  replacement 
of  Circular  A-125; 
comments  due  by  8-17- 
98;  published  6-17-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Acquisition  regulations: 
Health  benefits,  Federal 
employees — 
Improving  carrier 
performance; 
conforming  changes; 
comments  due  by  8-17- 
98;  published  7-16-98 
Retirement: 

Federal  Employees 
Retirement  System — 


Open  Enrollment  Act; 
implementation; 
comments  due  by  8-17- 
98;  published  6-18-98 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Breast  cancer  research 
semi-postal  stamp;  terms 
and  conditions  for  use 
and  determination  of 
value;  comments  due  by 
8-17-98;  published  7-16- 
98 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Practice  and  procedure: 
Improper  professional 
conduct  standards; 
comments  due  by  8-20- 
98;  published  7-21-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Hudson  River,  NY;  safety 
zone;  comments  due  by 
8-19-98;  published  5-21- 
98 
San  Juan  Hartxiur,  PR; 
regulated  navigation  area: 
comments  due  by  8-17- 
98;  published  6-18-98 
Regattas  and  marine  parades: 
Eighth  Coast  Guard  District 
Annual  Marine  Events; 
comments  due  by  8-17- 
98.  published  6-16-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  comments  due  by  8- 

17-98;  published  7-16-98 
AlliedSignal.  Inc.;  comments 

due  by  8-18-98;  published 

6-19-98 
Boeing;  comments  due  by 

8-17-98;  published  6-18- 

98 
Cessna;  comments  due  by 

8-18-98;  published  6-26- 

98 
Dornier;  comments  due  by 

8-21-98;  published  7-22- 

98 
Mooney  Aircraft  Corp.; 

comments  due  by  8-21- 

98;  published  6-17-98 
Pratt  &  Whitney;  comments 

due  by  8-17-98;  published 

5-18-98 
Saab;  comments  due  by  8- 

17-98;  published  7-16-98 
Short  Brothers;  comments 

due  by  8-18-98;  published 

7-24-98 
SOCATA-Group 

Aerospatiale;  comments 

due  by  8-20-98;  published 

7-16-98 


Class  E  airspace;  comments 
due  by  8-21-98:  published 
7-22-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Motor  earner  safety  standards 
Commercial  motor  vehicle 
marking;  comments  due 
by  8-17-98:  published  6- 
16-98 

Waivers,  exemptions,  and 
pilot  programs:  meeting: 
comments  due  by  8-20- 
98:  published  7-29-98 

LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws    it 
may  t>e  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  IS  also 
available  online  at  http:// 
www.nara.gov'fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  t>e  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Pnnting 
Office.  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:/' 
www.access.gpo.gov  su    docs 
Some  laws  may  not  yet  t>e 
available. 

H.R.  643/P.L.  105-218 

To  designate  the  United 
States  courthouse  to  be 
constructed  at  the  corner  of 
Supenor  and  Huron  Roads,  in 
Cleveland,  Ohio,  as  the  "Cart 
B.  Stokes  United  States 
Courthouse".  (Aug.  7,  1998; 
112  Stat.  912) 

H.R.  1151/P.L.  105-219 

Credit  Union  Membership 
Access  Act  (Aug.  7,  1998: 
112  Stat.  913) 

H.R.  1385/P.L.  105-220 

Workforce  Investment  Act  of 
1998  (Aug.  7,  1998:  112  Stat. 
936) 

H.R.  3152/P.L.  105-221 

Amy  Somers  Volunteers  at 
Food  Banks  Act  (Aug.  7, 
1998;  112  Stat.  1248) 

H.R.  3731/P.L.  105-222 

To  designate  the  auditonum 
located  within  the  Sandia 
Technology  Transfer  Center  in 
Albuquerque.  New  Mexico,  as 
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the  "Steve  Schiff  Auditorium". 
(Aug.  7.  1998;  112  Stat.  1249) 

H.R.  4354/P.L.  105-223 

To  establish  the  United  States 
Capitol  Police  Memorial  Fund 
on  behalf  of  the  families  of 
Detective  John  Michael 
Gibson  and  Private  First  Class 
Jacob  Joseph  Chestnut  of  the 
United  States  Capitol  Police. 
(Aug.  7,  1998;  112  Stat.  1250) 
Last  List  August  7,  1998 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
llstproc@lucky.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 
Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
IS  not  available  through  this 
service.  PENS  cannot  respond 
to  speafic  inquines  sent  to 
this  address. 


Order  Proci 


Public  Laws 


105th  Congress,  2nd  Session,  1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  pubiication  of  Feaera 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  Dy  the  President 
Legislative  history  references  appear  on  each  law  Subscription  service  includes  an  pubhc  laws 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session,  1998 

Individual   laws  also   may   be   purchased   from   the   Superintendent   of   Documents    u  S 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Registe'-  to-- 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http  /'www  access 
gpo.gov/nara/index.html 
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subscribers  the  following  day  via  first 
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Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
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Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
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Announcing  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  die  Federal  Register  — 
Code  of  Federal  Regulations  System 
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guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  98-082-1] 

Mexican  Fruit  Fly  Regulations; 
Addition  of  Regulated  Area 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  Mexican 
fruit  fly  regulations  by  designating  a 
portion  of  San  Diego  County,  CA,  as  a 
regulated  area.  This  action  is  necessary 
on  an  emergency  basis  to  prevent  the 
spread  of  the  Mexican  fruit  fly  to 
noninfested  areas  of  the  United  States. 
This  action  restricts  the  interstate 
movement  of  regulated  articles  from  the 
regulated  area  in  California. 
DATES:  Interim  rule  effective  August  10, 
1998.  Consideration  wrill  be  given  only 
to  comments  received  on  or  before 
October  13,  1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-082-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-082-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  washing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Programs, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 


Riverdale,  MD  20737-1236,  (301)  734- 
8247;  or  e-mail: 
michael.b.stefan@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Mexican  fruit  fly,  Anastrepha 
ludens  (Loew),  is  a  destructive  pest  of 
citrus  and  many  other  types  of  fruit.  The 
short  life  cycle  of  the  Mexican  fruit  fly 
allows  rapid  development  of  serious 
outbreaks  that  can  cause  severe 
economic  losses  in  commercial  citrus- 
producing  areas. 

The  Mexican  fruit  fly  regulations 
(contained  in  7  CFR  301.64  through 
301.64-10  and  referred  to  below  as  the 
regulations)  were  established  to  prevent 
the  spread  of  the  Mexican  fruit  fly  to 
noninfested  areas  of  the  United  States. 
The  regulations  impose  restrictions  on 
the  interstate  movement  of  regulated 
articles  from  the  regulated  areas.  Prior  to 
the  effective  date  of  this  rule,  the  only 
area  in  California  regulated  for  the 
Mexican  fruit  fly  was  a  portion  of  Los 
Angeles  County. 

Section  301.64-3  provides  that  the 
Deputy  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  for  Plant  Protection  and 
Quarantine  (PPQ)  shall  list  as  a 
regulated  area  each  quarantined  State, 
or  each  portion  of  a  quarantined  State, 
in  which  the  Mexican  fruit  fly  has  been 
found  by  an  inspector,  in  which  the 
Deputy  Administrator  has  reason  to 
believe  the  Mexican  fruit  fly  is  present, 
or  that  the  Deputy  Administrator 
considers  necessary  to  regulate  because 
of  its  proximity  to  the  Mexican  fruit  fly 
or  its  inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Mexican  fruit  fly  occurs. 

Less  than  an  entire  quarantined  State 
is  designated  as  a  regulated  area  only  if 
the  Deputy  Administrator  determines 
that  the  State  has  adopted  and  is 
enforcing  a  quarantine  or  regulation  that 
imposes  restrictions  on  the  intrastate 
movement  of  the  regulated  articles  that 
are  substantially  the  same  as  those  that 
are  imposed  with  respect  to  the 
interstate  movement  of  the  articles  and 
the  designation  of  less  than  the  entire 
State  as  a  regulated  area  will  otherwise 
be  adequate  to  prevent  the  artificial 
interstate  spread  of  the  Mexican  fruit 
fly. 

Recent  trapping  surveys  by  inspectors 
of  California  State  and  county  agencies 
and  by  inspectors  of  PPQ  reveal  that 


portions  of  San  Diego  Countv,  CA.  are 
infested  with  the  Mexican  fruit  flv. 
Specifically,  on  July  20.  1998. 
inspectors  found  four  Mexican  fruit  flies 
in  a  residential  area  in  San  Diego 
County.  CA.  Since  the  initial  detection, 
a  total  of  11  Mexican  fruit  flies  have 
been  captured  in  the  same  area.  The 
Mexican  fruit  fiy  is  not  known  to  occur 
anywhere  else  in  the  continental  United 
States  except  in  a  portion  of  Los  Angeles 
County,  CA.  and  in  Texas. 

Accordingly,  to  prevent  the  spread  of 
the  Mexican  fruit  fly  to  noninfested 
areas  of  the  United  States,  we  are 
amending  the  regulations  in  §  301.64- 
3(c)  by  designating  as  a  regulated  area 
a  portion  of  San  Diego  County.  CA.  The 
regulated  area  is  described  in  the  rule 
portion  of  this  document. 

There  does  not  appear  to  be  any 
reason  to  designate  any  other  portions  of 
the  quarantined  State  of  California  as  a 
regulated  area.  Officials  of  State 
agencies  of  California  are  conducting  an 
intensive  Mexican  fruit  fly  eradication 
program  in  the  regulated  areas  in 
California.  Also,  California  has  adopted 
and  is  enforcing  regulations  imposing 
restrictions  on  the  intrastate  movement 
of  certain  articles  from  the  regulated 
areas  that  are  substantially  the  same  as 
those  imposed  with  respect  to  the 
interstate  movement  of  regulated 
articles. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  Mexican  fruit 
fly  from  spreading  to  noninfested  areas 
of  the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 
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Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  rule  restricts  the  interstate 
movement  of  regulated  articles  from  a 
portion  of  San  Diego  County,  CA. 
Within  the  regulated  area  there  are 
approximately  183  small  entities  that 
may  be  affected  by  this  rule.  These 
include  67  fruit  sellers.  1  swapmeet.  71 
nurseries,  43  growers,  and  1  farmer's 
market.  These  183  entities  comprise  less 
than  1  percent  of  the  total  number  of 
similar  entities  operating  in  the  State  of 
California.  Additionally,  these  small 
entities  sell  regulated  articles  primarily 
for  local  intrastate,  not  interstate 
movement,  so  the  effect,  if  any,  of  this 
regulation  on  these  entities  appears  to 
be  minimal. 

The  effect  on  those  few  entities  that 
do  move  regulated  articles  interstate 
will  be  minimized  by  the  availability  of 
various  treatments,  that,  in  most  cases, 
will  allow  these  small  entities  to  move 
regulated  articles  interstate  with  very 
little  additional  cost. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  methods  employed 
to  eradicate  the  Mexican  fruit  fly  will 
not  present  a  risk  of  introducing  or 
disseminating  plant  pests  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on 


the  finding  of  no  significant  impact,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  as  amended  (NEPA)  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  envirorunental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities. 
Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150bb,  ISOdd, 
150ee,  150ff,  161,  162,  and  164-167;  7  CFR 
2.22.  2.80,  and  371.2(c). 

2.  In  §  301.64-3.  paragraph  (c),  the 
entry  for  California  is  amended  by 
adding  an  entry  for  San  Diego  County, 
in  alphabetical  order,  to  read  as  follows: 

§  301 .64-3    Regulated  areas. 

***** 

(c)  *   *    * 
California 


San  Diego  County.  That  portion  of  San 
Diego  County  in  the  El  Cajon  area  bounded 


•  by  a  line  drawn  as  follows:  Beginning  at  the 
intersection  of  State  Highway  67  and 
Mapleview  Street;  then  east  along  Mapleview 
Street  to  Lake  Jennings  Park  Road;  then 
southeast  along  Lake  Jennings  Park  Road  to 
El  Monte  Road;  then  east  along  an  imaginary 
line  to  the  intersection  of  Blossom  Valley 
Road  and  Flinn  Springs  Road;  then  southeast 
along  Flinn  Springs  Road  to  Olde  Highway 
80;  then  east  along  Olde  Highway  80  to 
Dunbar  Lane;  then  south  along  Dunbar  Lane 
to  Alpine  Boulevard;  then  southeast  along 
Alpine  Boulevard  to  Arnold  Way;  then  south 
along  Arnold  Way  to  Harbison  Canyon  Road; 
then  southwest  along  Harbison  Canyon  Road 
to  Dehesa  Road;  then  southwest  along  Dehesa 
Road  to  Sloane  Canyon  Road;  then  west 
along  an  imaginary  line  to  the  intersection  of 
Willow  Glenn  Drive  and  Hillsdale  Road;  then 
northwest  and  west  along  Hillsdale  Road  to 
State  Highway  54;  then  north  along  State 
Highway  54  to  Chase  Avenue;  then  west 
along  chase  Avenue  to  Rolling  Hills  Drive; 
then  west  along  Rolling  Hills  Drive  to  Fuerte 
Drive;  then  southwest,  west,  and  northwest 
along  Fuerte  Drive  to  Severin  Drive;  then 
north  along  Severin  Drive  to  Interstate 
Highway  8;  then  northeast  along  Interstate 
Highway  8  to  Russell  Road;  then  west  along 
Russell  Road  to  Cuyamaca  Street;  then  north 
along  Cuyamaca  Street  to  Mission  Gorge 
Road;  then  east  along  Mission  Gorge  Road  to 
Woodside  Avenue;  then  northeast  along 
Woodside  Avenue  to  State  Highway  67;  then 
northeast  along  State  Highway  67  to  the  jjoint 
of  beginning. 
***** 

Done  in  Washington,  DC,  this  10th  day  of 
August  1998. 
Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  98-21905  Filed  8-13-98;  8:45  am) 
BILUNG  CODE  3410-34-9 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Part  103 

PNS  No.  1768-98;  AG  No.  2173-88] 

RIN  111&-AE42 

Adjustment  of  Certain  Fees  of  the 
Immigration  Examinations  Fee 
Account 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 

summary:  This  rule  adjusts  the  fees 
schedule  of  the  Immigration 
Examinations  Fpe  Account  (lEFA)  for 
certain  immigration  adjudication  and 
naturalization  applications  and 
petitions.  Fees  collected  from  persons 
filing  these  applications  and  petitions 
are  deposited  into  the  lEFA  and  used  to 
fund  the  cost  of  processing  immigration 
adjudication  and  naturalization 
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applications  and  petitions  and 
associated  support  services;  the  cost  of 
providing  similar  services  to  asylum 
and  refugee  applicants;  and  the  cost  of 
similar  services  provided  to  other 
immigrants  at  no  charge.  This  rule 
ensures  that  the  fees  that  fund  the  lEFA 
generate  sufficient  revenue  to  recover 
the  full  cost  of  processing  immigration 
adjudication  and  naturalization 
apphcations  and  petitions,  and  the  cost 
of  asylum,  refugee,  and  other  immigrant 
services  provided  at  no  charge  to  the 
applicant. 

DATES:  This  final  rule  is  effective 
October  13,  1998,  except  the  Form  N- 
400  (fee  increase)  contained  in  the  table 
in  Section  103.7(b)(1),  v^^hich  urill  take 
effect  on  January  15, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  T.  Natchuras,  Chief,  Fee  Policy 
and  Rate  Setting  Branch,  Office  of 
Budget,  Immigration  and  Naturalization 
Service,  on  (202)  616-2754,  or  Charles 
J.  Yaple,  Senior  Staff  Accountant,  Fee 
Policy  and  Rate  Setting  Branch,  Office 
of  Budget,  Immigration  and 
Naturalization  Service,  on  (202)  305- 
0020,  or  in  wrriting  at  425  I  Street,  NW., 
Room  6240,  Washington,  DC  20536. 
SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

The  Immigration  and  Naturalization 
Service  (Service)  published  a  proposed 
rule  in  the  Federal  Register  on  January 
12,  1998,  at  63  FR  1775,  to  adjust  the 
current  Immigration  Examinations  Fee 
schedule.  The  fee  adjustment  is  needed 
to  comply  writh  specific  Federal 
immigration  laws  and  the  Federal  user 
fee  statute  and  corresponding 
regulations,  which  require  Federal 
agencies  to  charge  a  fee  for  services 
when  such  services  provide  benefits  to 
recipients  that  do  not  accrue  to  the 
public  at  large.  The  revised  fees  are 
calculated  to  recover  the  costs  of 
providing  these  special  services  and 
benefits.  The  proposed  rule  was 
published  with  a  60-day  comment 
period,  which  closed  on  March  13. 
1998.  The  Service  received  2.033 
comments  pertaining  to  the  increases  to 
the  fees  of  the  lEF A. 

Comments  were  received  from  a  broad 
spectrum  of  individuals  and 
organizations,  including  26  refugee  and 
immigrant  service  organizations,  20 
community  literacy  collaboratives,  45 
public  policy  and  advocacy  groups,  49 
religious  affiliated  agencies,  10  attorney 
organizations,  717  past  and  present 
adopting  parents,  and  1,127  concerned 
or  prospective  citizens.  All  of  the 
comments  were  carefully  considered 
before  preparing  this  final  rule.  The 


following  is  a  discussion  of  these 
comments  and  the  Service's  response. 

II.  Summary  of  Comments 

A.  Form  1-600/600 A.  Petition  to  Classify 
an  Orphan  as  an  Immediate  Relative 
and  Form  N-643,  Application  for 
Certification  of  Citizenship-Adopted 
Child 

Seven  hundred  and  seventeen 
comments  were  received  from  prior  or 
prospective  adopting  parents  expressing 
dissatisfaction  with  the  fee  increases 
associated  with  Forms  1-600  and  I- 
600A,  Petition  to  Classify  an  Orphan  as 
an  Immediate  Relative,  and  the 
Application  for  Advance  Processing  of 
Orphan  Petition,  respectively,  and  Form 
N-643,  Apphcation  for  Certificate  of 
Citizenship-Adopted  Child.  All  717 
comments  received  were  similar  in 
nature.  The  commenters  felt  that  these 
fees  discriminated  against  American 
citizens  who  washed  to  adopt 
abandoned  children  living  in 
orphanages  around  the  world. 

The  Commissioner  has  always  placed 
a  very  high  priority  on  expediting 
international  adoption  applications. 
Each  office  must  have  at  least  one 
designated  adjudicator  to  process 
international  adoption  applications.  At 
most  offices,  the  adjudicator  receives 
the  application  directly.  The 
international  adoption  process  is  labor 
intensive  and  generates  a  considerable 
amount  of  direct  case  interaction  and 
correspondence. 

The  Fee  Study  Team  documented  the 
process  and  performed  cycle  time 
analysis  for  Forms  1-600  and  N-643,  to 
accurately  identify  the  costs  associated 
with  the  processing  of  these  specific 
petitions.  The  observations  show  that 
the  processing  of  these  petitions  was 
particularly  labor  intensive  and  required 
the  constant  attention  of  adjudicators 
and  others  assigned  to  these  cases. 

Eighty  percent  of  the  applicants  have 
numerous  questions  and  contact  the 
adjudicator  with  inquiries  and  requests 
for  information  before  the  initial 
submission  of  their  application.  Ninetv 
percent  of  the  applications  are  delivered 
in  person,  which  leads  to  an  extensive 
question  and  answer  period  between  the 
apphcant  and  the  adjudicator.  For 
instance,  the  average  time  needed  for 
receipt  of  the  other  applications  and 
petitions  is  slightly  less  than  5  minutes 
each.  However,  for  the  Form  I-600/I- 
600A.  the  receipt  cycle  time  is  greater 
than  49  minutes  because  of  the 
questions  and  concerns  of  the  applicant. 

Since  the  Service  does  not  receive  any 
appropriated  funding  (tax  dollars)  to 
cover  the  cost  of  processing  applications 
and  petitions  for  any  naturalization  or 


immigration  benefit,  the  increase  in  fees 
is  necessan,'  to  recover  the  full  costs 
associated  with  processing  international 
adoption  applications. 

B.  Form  N~iOO,  Application  for 
Naturalization 

Twelve  hundred  and  ninetv-eight 
comments  were  received  opposing  the 
increase  in  the  fee  for  the  Form  N-400. 
Application  for  Naturalization.  Most  of 
the  comments  began  by  stating  that  the 
proposed  fee  increase  from  $95  to  $225 
would  create  a  hardship  for  most 
immigrant  families  because  their  family 
income  is  relatively  low.  One  hundred 
and  twenty-one  of  the  commenters  also 
specifically  referenced  the 
Commissioner's  remarks  that  no  fee 
increases  would  be  implemented  until 
the  Service  made  progress  in  improving 
naturalization  processing. 

The  Service  has  made  significant 
progress  and  remains  committed  to 
fulfilling  the  Commissioner's  pledge 
regarding  the  naturalization  program. 
Currently,  efforts  are  underway  to 
address  naturalization  processing,  with 
teams  assisting  field  offices  in  achieving 
increased  levels  of  productivity.  In 
addition,  the  Service  has  already 
opened  128  co-located  and  storefront 
Application  Support  Centers  (ASC),  and 
estabhshed  35  mobile  ASC  routes  and 
41  designated  state  or  local  law 
enforcement  agencies  nationwide  to 
facilitate  the  fingerprinting  of 
applicants.  Further,  since  April  15, 
1998,  the  Service  has  fully  implemented 
the  Direct  Mail  program,  with  all  Form 
N-400S  being  filed  by  mail  at  one  of  the 
Service's  four  highly  automated  service 
centers.  Finally,  the  Service  has 
installed  the  Computer  Linked  _ 

Application  Information  Management 
System  4.0  (CLAIMS)  at  all  four  Service 
Centers,  with  scheduled 
implementation  at  the  larger  district 
offices  by  the  end  of  1998. 

Although  the  Service  has  made 
substantial  progress  in  naturalization 
processing,  the  Commissioner  has 
decided  to  change  the  effective  date  for 
the  Form  N— 400.  Application  for 
Naturalization,  fee  increase  to  January 
15.  1999.  to  permit  the  full 
implementation  of  the  Service's  plan  to 
address  naturalization  processing. 

C.  Applicant  Fees  Should  Sot  Fav  for 
Unrelated  Expenses  or  Atypical  Costs 

Fifty-one  of  the  commenters  opposed 
the  use  of  the  applicants  fees  to  pav  for 
expenses  that  they  perceived  to  be  for 
unrelated  services  such  as  the  running 
of  the  asylum,  refugee,  and  parole,  and 
humanitarian  affairs  (formerly  the 
Cuban-Haitian  Entrant  Program) 
programs.  In  the  Departments  of 
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Commerce,  Justice,  and  State,  the 
Judiciary,  and  Related  Agencies 
Appropriations  Act,  1991  (Pub.  L.  101- 
515J,  Congress  authorized  the  Service  to 
provide  certain  immigration 
adjudication  and  naturalization  services 
at  no  cost  to  the  applicants.  Public  Law 
101-515  states  that  "fees  for  providing 
adjudication  and  naturalization  services 
may  be  set  at  a  level  that  will  ensure 
recovery  of  the  full  costs  of  providing  all 
such  services,  including  the  costs  of 
similar  services  provided  without 
charge  to  asylum  applicants  or  other 
immigrants.  Such  fees  may  also  be  set 
at  a  level  that  will  recover  any 
additional  costs  associated  with  the 
administration  of  the  fees  collected  [8 
U.S.C.  1356(m)]."  As  a  result  of  this 
legislation.  Congress  no  longer  provided 
the  Service  with  an  appropriation  to 
cover  the  costs  of  asylum  and  refugee 
services,  and  directed  the  Service  to 
fund  these  costs  with  revenue  from  the 
lEFA. 

In  FY  1996,  Congress  also  authorized 
the  Service  to  pay  for  the  cost  of  the 
Cuban-Haitian  Entrant  Resettlement 
Program  from  the  lEFA.  In  FY  1997. 
Congress  transferred  the  cost  of  other 
asylum  and  refugee  services  that  had 
been  paid  from  the  Violent  Crime  Trust 
Fund  to  the  lEFA.  Through  explicit 
legislative  language  and  subsequent 
appropriation  action.  Congress  has 
signaled  its  desire  that  certain  asylum 
and  refugee  services  should  be  provided 
at  no  charge  to  the  recipient.  The 
revenue  to  pay  for  these  costs  must  be 
recovered  from  the  fees  charged  to  other 
applicants  for  immigration  adjudication 
and  naturalization  benefits.  All 
expenses  being  included  for  cost 
recovery  are  consistent  with  Federal  law 
and  Federal  accounting  standards. 

Many  of  these  commenters  also 
opposed  the  Service  paying  for  costs 
that  are  unusual  or  atypical  when 
compared  to  the  usual  costs  in  a  normal 
processing  year.  They  claimed  that  the 
type  of  organizational  activities  that  the 
Service  is  currently  engaged  in,  such  as 
infrastructure  building,  should  not  be 
funded  by  current  applications  and 
must  not  be  included  in  the  fee 
calculation.  Proper  accounting 
treatment  requires  inclusion  of  unusual 
or  atypical  costs,  such  as  improvement 
of  automation  activities  or  upgrading  of 
records  management.  These  types  of 
costs  were  assigned  a  useful  life  and  the 
cost  of  these  projects  amortized  or 
depreciated  over  the  assigned  useful 
life.  Therefore,  a  portion  of  the  unusual 
or  atypical  cost  has  been  included  in  the 
fee  calculation  framework  for  the 
current  year  and  treated  like  any  other 
cost  based  on  the  useful  life  assigned  to 
that  asset. 


D.  The  Service  Should  Seek  Additional 
Sources  for  Funding  Certain 
Adjudications  Functions  From  Congress 

Fifty  of  the  commenters  encouraged 
the  Service  to  seek  additional  sources  of 
funding  from  Congress  for  certain 
adjudications  functions.  Since  FY  1989. 
the  fees  collected  and  deposited  into  the 
Examinations  Fee  Account  have  been 
the  sole  source  of  funding  for 
immigration  adjudication  and 
naturalization  services.  In  creating  the 
lEFA,  the  Congress  intended  that  this 
account  be  self-sustaining,  and  not  be 
funded  by  tax  dollars.  The  Service  has 
been  managing  this  account  consistent 
with  Federal  law  and  Congressional 
direction. 

In  addition,  the  commenters  felt  that 
the  Service  should  seek  action  from 
Congress  that  would  end  the  practice  of 
taking  245(i)  fee  money  out  of  the  lEFA 
and  redirecting  it  to  detention-related 
activities.  The  commenters  felt 
adjudication  services  were  being 
provided  with  respect  to  245(i)  activities 
and,  thus,  fees  submitted  in  connection 
with  a  245(i)  adjustment  application 
should  remain  in  the  lEFA,  which  is  the 
funding  source  for  immigration 
adjudication  and  naturalization 
services.  Detention-related  activities,  the 
commenters  noted,  should  be  funded 
with  appropriated  funds.  The  Service 
will  take  these  comments  under 
advisement.  However,  since  the  drafting 
of  the  proposed  rule,  it  is  noted  that 
Congress  has  enacted  legislation  which 
has  reinforced  its  intent  that  245(i)  fee 
money  (Pub.  L.  105-119)  not  be 
deposited  in  the  lEFA. 

Finally,  these  commenters  addressed 
the  requirement  that  Congressional 
notification  is  needed  whenever  a 
reprogramming  of  more  than  $500,000 
or  10  percent  of  the  change  in  the  net 
total  of  any  program  activity's  approved 
budget  is  to  take  place.  The  Service  is 
only  required  to  provide  notice  to 
Congress;  however,  the  commenters  felt 
the  Service  has  adopted  a  policy  in 
which  it  does  not  spend  the  funds  until 
the  change  is  approved  by  Congress. 
The  Service,  per  Department  of  Justice 
pohcy,  only  takes  action  under  the 
protocol  that  Congress  has  established, 
which  requires  Congressional  approval 
before  spending  authorities  can  be 
changed. 

E.  The  Level  of  Service  Provided  at  Each 
Office  Should  Be  Consistent  Nationwide 

Sixty-six  of  the  commenters  opposed 
increasing  fees  when  service  varies  so 
greatly  from  office  to  office.  The 
proposed  fees  were  developed  on  a 
nationwide  basis  based  on  the  identified 
resources  needed  to  produce  specific 


goods  or  services.  The  Service  matched 
the  resources  needed  to  receive  and  to 
process  the  new  applications/petitions 
with  the  workload  expected  to  be 
received  in  FY  1998.  The  process  was 
consistently  applied  for  all  applications 
and  petitions.  However,  the  Service  is 
currently  reviewing  the  workloads  in 
the  various  district  offices  in  an  effort  to 
balance  waiting  times. 

F.  The  Service  Should  Consider  Gradual 
or  Phased-in  Fee  Increases 

Eighteen  commenters  recommended 
that  fees  be  gradually  phased  in  over  a 
3-year  period.  The  Service  agrees  that 
this  may  be  a  useful  approach  in  the 
future,  and  will  study  this  course  of 
action.  However,  fees  have  not  been 
increased  since  July  14, 1994,  and, 
based  upon  projected  fee  revenues  and 
corresponding  cost  estimates,  the 
Service  projects  a  shortfall  in  revenue. 
Currently,  the  Service  cannot  gradually 
increase  fees  over  a  3-year  period 
without  jeopardizing  the  financial 
solvency  of  the  entire  account.  This  rule 
is  necessary  to  ensure  that  the  fees  that 
fund  the  lEFA  generate  sufficient 
revenue  to  recover  the  full  cost  of 
processing  immigration  adjudication 
and  naturalization  applications  and 
petitions,  including  the  costs  of  similar 
services  provided  at  no  charge  to 
asylum  applicants  or  other  immigrants. 

G.  Fee  Calculation  Methodology 

Thirty-three  of  the  commenters 
objected  to  the  methodology  used  to 
calculate  the  proposed  fees.  More 
specifically,  the  cost  modeling 
convention  records  events  "as  is,"  not 
"as  should  be."  Some  of  the 
commenters  felt  that  the  Activity  Based 
Costing  methodology  calculated  fees 
based  upon  inefficient  practices. 

The  Fee  Account  Study  adhered  to 
the  guidance  contained  in  the  Office  of 
Management  and  Budget  (OMB) 
Circular  A-25,  User  Charges,  which 
requires  that  user  charges  imposed 
recover  the  full  cost  to  the  Government 
for  providing  a  special  benefit.  In 
addition,  the  Federal  Accounting 
Standards  Advisory  Board  (FASAB) 
provides  additional  guidance  on  the 
meaning  of  full-cost  recovery.  In  FASAB 
Statement  No.  4,  full  cost  is  defined  as: 

The  total  amount  of  resources  used  to 
produce  the  output.  This  includes  direct  and 
indirect  costs  that  contribute  to  the  output 
regardless  of  funding  sources.  It  also  includes 
costs  of  supporting  services  provided  by 
other  responsibility  segments  or  entities. 

The  fees  reflect  the  current  cost  of 
processing  applications  and  petitions  at 
the  time  of  the  fee  study.  The  study  was 
conducted  consistent  with  the 
requirements  of  the  Chief  Financial 
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Officers  Act  of  1990,  which  requires  a 
biennial  review  of  user  fees  to  ensure 
that  full  costs  are  being  recovered. 

H.  Form  1-539,  Application  To  Extend 
Status-Change  Nonimmigrant  Status; 
Form  I-129H,  Petition  To  Classify 
Nonimmigrant  as  a  Temporary  Worker: 
Form  1-140,  Immigrant  Petition  for 
Foreign  Worker;  Form  1-485, 
Application  To  Register  Permanent 
Status  or  Adjust  Status;  Form  1-765, 
Application  for  Employment 
Authorization;  Form  1-612,  Application 
for  Waiver  of  Foreign  Residence 
Requirement 

Comments  were  received  from  two 
universities  opposing  the  fee  increases 
for  petitions  frequently  fded  by 
international  students,  faculty,  and  staff. 
The  first  commenter  opposed  the  fee 
increases  for  the  Form  1-539.  Form  I- 
129H,  Form  1-140.  Form  1-612.  and  the 
Form  1-765  because  they  would  impose 
an  unacceptable  financial  burden  upon 
the  recipients.  The  second  commenter 
objected  to  the  fee  increases  until 
service  improved  and  recommended 
waiving  the  fees,  specifically  the  fee  for 
the  Form  1-765.  because  of  economic 
necessity.  There  are  provisions  in  8  CFR 
103.7(c)  that  provide  for  waiver  of  fees 
if  certain  conditions  are  met.  The 
Service  often  waives  fees  for  this 
application  when  the  economic  need 
exists.  The  proposed  rule  stated.  "For 
FY  1998.  the  Service  estimates  that 
approximately  50  percent  of  the  Form  I- 
765  applications  will  be  processed  at  no 
charge  to  applicants,  at  a  total  cost  of 
$35.9  million." 

The  fee  increases  on  which  these 
commenters  were  voicing  opposition 
resulted  from  a  comprehensive 


examination  of  costs  associated  with 
application  and  petition  processing.  As 
previously  stated,  the  Service  is 
required  to  review  the  fee  structure,  and 
to  ensure  that  the  full  costs  of  providing 
special  benefits  to  identifiable  recipients 
be  recovered  by  the  Federal 
Government.  Accordingly,  these  fees 
must  be  increased  to  recover  costs. 

/.  Waiver/Exempt  Costs 

In  the  proposed  rule,  it  was  indicated 
that  the  Service  is  currently  evaluating 
under  what  conditions  a  waiver  of  any 
fee  should  be  granted.  The  proposed 
rule  specifically  sought  comments  on 
setting  standards  for  application  fee 
waivers.  One  hundred  and  nineteen 
commenters  responded  to  this 
solicitation.  These  commenters  agreed 
that  a  waiver  policy  and  a  standard 
waiver  form  were  desirable.  Twenty- 
nine  commenters  suggested  that  a 
"means  test"  be  used  to  determine  if  an 
applicant  qualifies  for  a  fee  waiver.  The 
Service  will  take  this  information  under 
advisement  during  its  ongoing  review  of 
this  matter. 

Presently,  the  Service  grants  case- 
specific  fee  waivers  and  will  continue  to 
grant  case-specific  fee  waivers  in  the 
future.  The  purpose  of  the  revision  of 
the  existing  fee  waiver  regulation  is  to 
remedy  the  inconsistent  manner  in 
which  fee  waiver  requests  are  presently 
being  adjudicated  nationwide.  To 
address  this  situation,  the  Service  is 
presently  developing  interim  fee  waiver 
standards  that  will  be  distributed  to  the 
field  in  the  form  of  field  guidance.  The 
following  proposals  for  granting  fee 
waivers  are  under  review:  establishment 
of  a  "fee  cap"  limiting  total  costs  for 
families  filing  multiple  applications. 


consideration  of  whether  the  applicant 
participates  in  certain  means-tested 
public  assistance  programs,  and 
consideration  of  special,  humanitarian 
circumstances.  Distribution  of  the 
guidance  will  coincide  with  the 
implementation  of  this  rule.  After 
distribution  of  the  field  guidance,  a 
Financial  Impact  Assessment  will  be 
performed  to  develop  a  fee  waiver 
policy  that  is  equitable  to  the  applicant 
and  feasible  within  the  financial 
realities  of  the  reimbursements  needed 
to  fund  the  program.  The  Service  plans 
to  publish  an  interim  rule  on  the  new 
fee  waiver  policy  on  July  1,  1999.  and 
a  final  rule  on  the  subject  on  October  1, 
1999. 

/.  Assignment  of  Waiver/Exempt  Costs 
and  Asylum  and  Refugee  llnternational 
Affairs)  Surcharge 

In  the  proposed  rule,  the  Service 
highlighted  the  methodology  used  to 
assign  costs  for  waiver/exempt  costs  and 
an  asylum  and  refugee  surcharge.  The 
Service  specifically  sought  comments 
on  whether  a  fiat  rate  or  a  percentage 
should  be  used  to  assign  costs  related  to 
the  surcharge  applications  and  petitions 
for  which  the  fees  are  waived.  No 
comments  were  received  on  this 
question.  Accordingly,  the  Service  will 
continue  to  assign  its  waiver/exempt 
costs  and  surcharge  as  a  fiat  percentage 
of  each  application's  or  petition's 
processing  costs. 

III.  Fee  Adjustments 

The  fee  adjustments,  as  adopted  in 
this  rule,  are  shown  as  follows; 
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Immigration  Eliminations  Fee  Account/Fee  Schedule 

Application  Number 

Description 

Fee 

1-17 

Petition  for  Approval  of  School  for  Attendance  by  Nonimmigrant  Student 

$    200.00 

1-90 

Application  to  Replace  Permanent  Resident  Card 

$    110.00 

1-102 

Application  for  Replacement/lmtial  Nonimmigrant  Amval/Departure  Record 

$      85.00 

I-129/I-129H/ 
I-129L 

Petitions  for  Nonimmigrant  Worker 

$    110.00 

I-129F 

Petition  for  Alien  Fiancee) 

$      95.00 

1-130 

Petition  for  Alien  Relative 

S    110.00 

1-131 

Application  for  Travel  Document 

$      95.00 

1-140 

Petition  for  Alien  Worker 

S    115.00 

1-485 

Application  to  Register  Permanent  Residence  or  Adjust  Status 

S    220.00 

1-526 

Immigrant  Petition  by  Alien  Entrepreneur 

S    350.00 

1-539 

Application  to  Extend/Change  Nonimmigrant  Status 

$    120.00 

1-600/ 
1-600A 

Petition  to  Classify  Orphan  as  an  Immediate  Relative/Application  for  Advance 
Processing  of  Orphan  Petition 

S    405.00 

1-601 

Application  for  Waiver  of  Ground  of  Inadmissability 

S    170.00 

1-612 

Application  fw  Waiver  of  the  F(M«ign-Residence  Requirement 

$    170.00 

1-751 

Petition  to  Remove  the  Conditions  of  Residence 

$    125.00 

1-765 

Apphcation  for  Employment  Authorization 

S    100.00 

1-817 

Application  for  Voluntary  Departure  under  the  Family  Unity  Act 

$    120.00 

1-824 

Application  for  Action  on  an  Approved  Application  or  Petition 

$    120.00 

1-191 

Application  for  Advance  Permission  to  Return  to  Unrelinquished  Domicile 

$    170.00 

1-192 

Application  for  Advance  Permission  to  Enter  as  a  Noninunigrant 

S    170.00 

1-193 

Application  for  Waiver  of  Passprat  and/or  Visa 

S    170.00 

1-212 

Application  to  Reapply  for  Admission  into  the  US  After  Deportation 

S    170.00 

1-829 

Petition  by  Entrepreneur  to  Remove  Conditions 

$    345.00 

N^«X) 

Application  for  Naturalization 

$    225.00 

N-565 

Application  for  Replacement  Naturalization/Citizenship  Document 

S    135.00 

N-600 

Application  for  Certification  of  Citizenship 

S    160.00 

N-643 

Application  for  Certificate  of  Citizenship  on  Behalf  of  an  Adopted  Child 

$    125.00 
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Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this 
regulation  and,  by  approving  it,  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Service 
does  acknowledge  that  a  number  of 
small  entities,  particularly  those  fifing 
business-related  applications  and 
petitions  such  as  tlie  Form  1-129, 
Petition  for  Nonimmigrant  Worker,  may 
be  affected  by  this  rule.  For  FY  1998,  the 
Service  projects  that  approximately 
254.000  Forms  1-129  will  be  filed. 
However,  this  volume  represents 
petitions  filed  by  a  variety  of  businesses, 
ranging  from  large  multi-national 
corporations  to  small  domestic 
businesses.  The  Service  does  not  have 
statistics  on  the  number  of  small 
businesses  that  may  be  affected  by  this 
rule.  The  Service  tracks  the  number  of 
petitions  filed;  these  volume  statistics 
do  not  indicate  the  types  of  businesses 
that  file  petitions,  or  the  size  of  the 
businesses  fifing  the  Form  1-129. 

The  Service  conducted  an  exhaustive 
review  of  the  costs  incurred  for 
processing  the  various  irrmiigration 
adjudication  and  naturalization 
appfications  and  petitions.  The  Service 
believes  that,  as  a  result  of  this  study, 
these  fees  reflect,  as  closely  as  possible, 
the  full  cost  of  providing  the  specific 
service  provided  through  the  filing  of  an 
application  or  petition.  The  Service 
conducted  its  review  and  adjusted  its 
fees  in  accordance  with  statutory 
mandates  and  Federal  cost  accounting 
standards.  These  statutes  and  standards 
require  the  Service  to  recover  the  full 
cost  of  providing  services  that  confer  a 
benefit  that  does  not  accrue  to  the 
pubhc  at  large.  While  some  of  the 
increases  are  notable,  it  is  important  to 
note  that  the  immigration  adjudication 
and  naturalization  fees  have  not  been 
increased  since  July  1994;  during  the 
same  period  the  Service  had 
experienced  a  significant  increase  in  its 
costs. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  v«ll  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  imder  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995.  This  rule  will  only  affect 
persons  who  file  applications  or 
petitions  for  immigration  benefits.  The 


increase  in  fees  is  necessary  to  defray 
the  higher  costs  of  adjudicating  and 
granting  the  benefits  sought.  No  further 
actions  are  necessary  under  the 
provisions  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  a  major  rule  as  defined  by 
the  Small  Business  Regulatory 
Enforcement  Act  of  1996.  Based  on  the 
data  included  in  the  proposed  rule,  this 
rule  will  result  in  an  annual  effect  on 
the  economy  of  $231  miUion.  in  order 
to  generate  the  revenue  necessary  to 
fund  the  increased  expenses  of 
processing  the  Service's  adjudication 
and  naturalization  applications  and 
petitions.  The  increased  fees  will  be 
paid  by  persons  who  file  applications  or 
petitions  to  obtain  immigration  benefits. 
Copies  of  the  cost  analysis  are  available 
upon  written  request  to  the  individuals 
listed  in  the  section  of  this  document 
entitled  FOR  FURTHER  INFORMATION 
CONTACT. 

The  $230,993,000  projected  increase 
in  revenues  probably  overstates  the 
actual  receipt  of  appfications  and 
petitions  because  it  is  likely  that  there 
vdll  be  fewer  applications  and  petitions 
filed  because  of  the  implementation  of 
the  higher  fees.  The  decrease  in  volume 
due  to  the  higher  fees  has  a  real 
economic  effect  in  that  there  will  be 
fewer  people  applying  for  and  receiving 
services  paid  for  by  the  Service's  user 
fees. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice  to  be  an 
economically  "significant  regulatory 
action"  imder  section  3(f)  of  Executive 
Order  12866,  Regulatory  Plaiming  and 
Review,  because  it  will  have  an  annual 
effect  on  the  economy  of  $231  million. 
This  increase  in  revenue  will  be  used  to 
fund  the  processing  of  immigration 
adjudication  and  naturalization 
appfications  and  petitions.  The  revenue 
increase  is  based  on  the  Service's  costs 
and  workload  volumes  that  were 
available  at  the  time  of  the  fee  study. 
The  volume  of  appfications  and 
petitions  filed  is  projected  based  on  a 
regression  analysis  of  a  5-year  history  of 
actual  applications  and  petitions 
received  by  the  Service.  The  regression 
analysis  is  adjusted  for  any  anticipated 
or  actual  changes  in  laws,  policies,  or 
procedures  that  may  affect  future  filing 
patterns.  The  proposed  fees  will  be  paid 
by  an  estimated  4.3  milfion  individuals 
and  businesses  filing  immigration 
adjudication  and  naturalization 
applications^nd  petitions.  Accordingly, 
this  regulation  has  been  submitted  to 


the  Office  of  Management  and  Budget 
(OMB)  for  review. 

The  $230,993,000  projected  increase 
in  revenues  probably  overstates  the 
actual  receipt  of  applications  and 
petitions  because  it  is  likely  that  there 
will  be  fewer  applications  and  petitions 
filed  because  of  the  implementation  of 
the  higher  fees.  The  decrease  in  volume 
due  to  the  higher  fees  has  a  real 
economic  effect  m  that  there  will  be 
fewer  people  applying  for  and  receiving 
services  paid  for  by  the  Ser\'ice's  user 
fees. 

Executive  Order  12612 

The  regulation  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


Executive  Order  12988 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
reporting  or  recordkeeping 
requirements.  The  information 
collection  requirements  contained  in 
this  rule  were  previously  approved  for 
use  by  OMB.  The  OMB  control  numbers 
for  these  collections  are  contained  in  8 
CFR  299.5.  Display  of  control  numbers. 

List  of  Subjects  in  8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Fees.  Forms. 
Freedom  of  Information.  Privacy, 
Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

Accordingly,  part  103  of  chapter  1  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552.  552(a);  8  U.S.C 
1101.  1103,  1201.  1252  note,  1252b,  1304. 
1356;  31  U.S.C.  9701;  E.O.  12356,  47  FR 
14874,  15557;  3  CFR,  1982  Comp..  p.  166,  8 
CFR  part  2. 

2.  hi  §  103.7,  paragraph  (b);i)  is 
amended  by: 

(a)  Removing  the  entry  for  "Form  I- 
485A"  from  the  fisting  of  fees;  and  by 
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(b)  Revising  the  entries  for  the 
following  forms  listed,  to  read  as 
follows: 

§103.7    Fees. 


(b)  •  •  * 

*  *  *  Ik  * 

Form  1-17.  For  filing  an  application  for 
school  approval,  except  in  the  case  of  a 
school  or  school  system  owned  or  operated 
as  a  public  educational  institution  or  system 
by  the  United  States  or  a  state  or  political 
subdivision  thereof— S200.00. 
***** 

Form  1-90.  For  filing  an  application  for 
Permanent  Resident  Card  (Form  1-551)  in 
lieu  of  an  obsolete  card  or  in  lieu  of  one  lost, 
mutilated,  or  destroyed,  or  for  a  change  in 
name — $110.00. 
***** 

Form  1-102.  For  filing  a  petition  for  an 
application  (Form  1-102)  for  Arrival- 
Departure  Record  (Form  1-94)  or  Crewman's 
Landing  (Form  1-95)  .  in  lieu  of  one  lost, 
mutilated,  or  destroyed — $85.00. 

Form  1-129.  For  filing  a  petition  for  a 
nonimmigrant  worker — $110.00. 

Form  I-129F.  For  filing  a  petition  to 
classify  nonimmigrant  as  fiancee  or  fiance 
under  section  214(d)  of  the  Act — $95.00. 

Form  1-1 29H.  For  filing  a  petition  to 
classify  nonimmigrant  as  temporary  worker 
or  trainee  under  section  214(c)  of  the  Act — 
$110.00. 

Form  I-129L.  Petition  to  employ 
intracompany  transferee — $110.00. 

Form  1-130.  For  filing  a  petition  to  classify 
status  of  alien  relative  for  issuance  of 
immigrant  visa  under  section  204(a)  of  the 
Act— $110.00. 

Form  1-131.  For  filing  an  application  for 
travel  documents — $95.00. 

Fomn  1-140.  For  filing  a  petition  to  classify 
preference  status  of  an  alien  on  basis  of 
profession  or  occupation  under  section 
204(a)  of  the  Act— $115.00. 
***** 

Form  1-191.  For  filing  applications  for 
discretionary  relief  under  section  212(c)  of 
the  Act— $170.00. 

Form  1-192.  For  filing  an  application  for 
discretionary  relief  under  section  212(d)(3)  of 
the  Act,  except  in  an  emergency  case,  or 
where  the  approval  of  the  application  is  in 
the  interest  of  the  United  States 
Government — $170.00. 

Form  1-193.  For  filing  an  application  for 
waiver  of  passport  and/or  visa — $170.00. 

Form  1-212.  For  filing  an  application  for 
permission  to  reapply  for  an  excluded, 
deported  or  removed  alien,  an  alien  who  has 
fallen  into  distress,  an  alien  who  has  been 
removed  as  an  alien  enemy,  or  an  alien  who 
has  been  removed  at  Government  expense  in 
lieu  of  deportation — $170.00. 
***** 

Form  1—485.  For  filing  application  for 
permanent  resident  status  or  creation  of  a 
record  of  lawful  permanent  residence — 
S220.00  for  an  applicant  14  years  of  age  or 
older;  $160.00  for  an  applicant  under  the  age 


of  14  years;  no  fee  for  an  applicant  filing  as 
a  refugee  under  section  209(a)  of  the  Act. 

***** 

Form  1-526.  For  filing  a  petition  for  an 
alien  entrepreneur — $350.00. 
***** 

Form  1-539.  For  filing  an  application  to 
extend  or  change  nonimmigrant  status — 
$120.00. 

***** 

Form  1-600.  For  filing  a  petition  to  classify 
orphan  as  an  immediate  relative  for  issuance 
of  immigrant  visa  under  section  204(a)  of  the 
Act.  (When  more  than  one  petition  is 
submitted  by  the  same  petitioner  on  t)ehalf  of 
orphans  who  are  brothers  or  sisters,  only  one 
fee  will  be  required.) — $405.00. 

Form  I-600A.  For  filing  an  application  for 
advance  processing  of  orphan  petition. 
(When  more  than  one  petition  is  submitted 
by  the  same  petitioner  on  behalf  of  orphans 
who  are  brothers  or  sisters,  only  one  fee  will 
be  required.) — $405.00. 

Form  1-601.  For  filing  an  application  for 
waiver  of  ground  of  inadmissability  under 
section  212  (h)  or  (i)  of  the  Act.  (Only  a  single 
application  and  fee  shall  be  required  when 
the  alien  is  applying  simultaneously  for  a 
waiver  under  both  those  subsections.) — 
$170.00. 

Form  1-612.  For  filing  an  application  for 
waiver  of  the  foreign-residence  requirement 
under  section  212(e)  of  the  Act — $170.00. 
***** 

Form  1-751.  For  filing  a  petition  to  remove 
the  conditions  on  residence,  based  on 
marriage — $125.00. 
***** 

Form  1-765.  For  filing  an  application  for 
employment  authorization  pursuant  to  8  CFR 
274a.  13— $100.00. 

***** 

Form  1-817.  For  filing  an  application  for 
voluntary  departure  under  the  Family  Unity 
Program — $120.00. 
***** 

Form  1-824.  For  filing  for  action  on  an 
approved  application  or  petition — $120.00. 

Form  1-829.  For  filing  a  petition  by 
entrepreneur  to  remove  conditions — $345.00. 
***** 

Form  N— 400.  For  filing  an  application  for 
naturalization — $225.00. 

***** 

Form  N-565.  For  filing  an  application  for 
a  certificate  of  naturalization  or  declaration 
of  intention  in  lieu  of  a  certificate  or 
declaration  alleged  to  have  been  lost, 
mutilated,  or  destroyed;  for  a  certificate  of 
citizenship  in  a  changed  name  under  section 
343(b)  or  (d)  of  the  Act;  or  for  a  special 
certificate  of  naturalization  to  obtain 
recognition  as  a  citizen  of  the  United  States 
by  a  foreign  state  under  section  343(c)  of  the 
Act— $135.00. 

Form  N-600.  For  filing  an  application  for 
a  certificate  of  citizenship  under  section 
309(c)  or  section  341  of  the  Act — $160.00. 

Form  N— 643.  For  filing  an  application  for 
a  certificate  of  citizenship  on  behalf  of  an 
adopted  child — $125.00. 


Dated:  August  12,  1998. 
Janet  Reno, 
Attorney  General. 

(FR  Doc.  98-22003  Filed  8-13-98;  8:45  am] 
BILUNQ  CODE  Mlfr-IO-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-287-AD:  Amendment 
39-10710;  AD  98-17-08] 

RIN  212a-AA64 

Airworthiness  Directives;  Fokker 
Model  F.28  Mark  1000.  2000,  3000,  and 
4000  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Fokker  Model  F.28 
Mark  1000,  2000,  3000.  and  4000  series 
airplanes,  that  requires  repetitive 
inspections  to  detect  any  discrepancy  in 
the  sealwire  of  the  fireguards  of  the 
engine  fire  shut-off  system,  and  repair, 
if  necessary.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  inadvertent  closure 
of  the  fire  shut-off  valves  due  to 
ineffective  or  absent  sealwires,  which 
could  result  in  in-flight  engine 
shutdowrn. 

DATES:  Effective  September  18,  1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
18,  1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
firom  Fokker  Services  B.V.,  Technical 
Support  Department.  P.O.  Box  75047, 
1117  ZN  Schiphol  Airport,  the 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FA A),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
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SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Fokker  Model 
F.28  Mark  1000,  2000,  3000,  and  4000 
series  airplanes  was  published  in  the 
Federal  Register  on  December  1,  1997 
(62  FR  63473).  That  action  proposed  to 
require  repetitive  inspections  to  detect 
any  discrepancy  in  the  seal  wire  of  the 
fireguards  of  the  engine  fire  shut-off 
system,  and  repair,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Request  for  Clarification  of  Required 
Actions 

One  commenter  requests  clarification 
as  to  whether  the  intent  of  the  proposed 
AD  is  to  require  a  check  of  the  switch 
rigging  even  if  the  sealwire  is  found  to 
be  in  place,  or  whether  verification  of 
the  existence  of  the  sealwire  is  sufficient 
for  compUance  with  the  AD.  The 
commenter  suggests  that  if  only  the 
latter  action  is  required,  the  proposed 
AD  could  be  clarified  in  this  regard  by 
specifying  accomplishment  of  the 
inspection  in  paragraph  (a)  of  the  AD  in 
accordance  with  Part  I  only  of  Fokker 
Service  Bulletin  F28/76-20,  dated 
January  1, 1979.  The  FAA  concurs  with 
the  commenter's  request  to  clarify  the 
actions  required  by  the  AD.  The  intent 
of  the  AD  is  to  require  the  inspections 
in  accordance  with  Part  I  only  of  the 
referenced  service  bulletin.  Paragraph 
(a)  of  the  final  rule  has  been  revised 
accordingly. 

Request  for  Revision  of  Compliance 
Intervals 

One  commenter  states  that 
accomplishment  of  the  inspections  at 
compliance  intervals  of  3,000  flight 
hours  is  not  effective,  since  3,000  flight 
hours  for  this  operator  is  approximately 
18  months.  The  conunenter  suggests 
that  selection  of  an  appropriate 
inspection  interval  should  be  left  to 
each  operator,  to  be  justified  with  its 
Principal  Maintenance  Inspector  in 
accordance  with  its  maintenance 
program.  The  commenter  further 
suggests  that  the  proposed  AD  could 
instead  require  the  inspection  to  be 
performed  at  a  regularly  scheduled 
maintenance  interval,  such  as  an  "A" 
check. 

The  FAA  does  not  concur.  The  FAA 
normally  selects  compliance  times  to 
coincide  with  operators*  normal 
maintenance  schedules,  whenever  the 


unsafe  condition  is  not  so  urgent  that  a 
shorter  compliance  time  is  necessary. 
However,  the  FAA  does  not  consider  it 
appropriate  to  base  compliance  times  on 
indefinite  or  nonspecific  intervals  such 
as  "at  the  next  A  check."  Since 
maintenance  schedules  vary  from 
operator  to  operator,  there  can  be  no 
assurance  that  the  action  would  be 
accomplished  within  the  timeframe  for 
safe  operation  of  the  aircraft. 

In  developing  an  appropriate 
compliance  interval  for  the  inspections 
required  by  this  AD,  the  FAA 
considered  the  safety  implications  and 
operators'  normal  maintenance 
schedules  for  accomplishment  of  the 
repetitive  inspections  of  the  fireguard 
sealwire.  In  consideration  of  these 
factors,  the  FAA  finds  that  the 
compliance  time,  as  proposed, 
represents  an  appropriate  and  definitive 
interval  in  which  the  required 
inspections  can  be  accomplished  within 
the  fleet  and  still  maintain  an  adequate 
level  of  safety. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  49  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  inspection,  cuid  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $2,940,  or  $60  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figxu^  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,' February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator\' 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copv 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-17-08     Fokker  Aircraft  B. v.: 

Amendment  39-10710.  Docket  97-NM- 
287-AD. 

Applicability:  Model  F.28  Mark  1000,  F.28 
Mark  2000.  F.28  Mark  3000,  and  F.28  Mark 
4000  series  airplanes:  all  serial  numbers; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/op>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  rondition  has  not 
h>een  eliminated,  the  reques;  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 
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To  prevent  inadvertent  closure  of  the  fire 
shut-off  valves  due  to  ineffective  or  absent 
sealwires.  which  could  result  in  in-flight 
engine  shutdown,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  p>erform  an  inspection  of  the 
engine  fire  shut-off  system  to  detect  any 
discrepancy  in  the  sealwire  of  the  fireguards, 
in  accordance  with  Part  I  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  F28/7&-20,  dated  January  1, 
1979.  If  any  discrepancy  is  detected,  prior  to 
further  flight,  repair  it  in  accordance  with  the 
service  bulletin.  Thereafter,  repeat  the 
inspection  at  intervals  not  to  exceed  3,000 
flight  hours. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  FAA, 
Transport  Airplane  Directorate.  Op)erators 
shall  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-ne. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 

ANM-ne. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Fokker  Service  Bulletin  F28/76-20, 
dated  lanuary  1,  1979.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Fokker  Services  B.V.. 
Technical  Support  Department,  P.O.  Box 
75047.  1117  ZN  Schiphol  Airport,  the 
Netherlands.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  BLA  No. 
1979-007/2  (A),  dated  February  28,  1997. 

(e)  This  amendment  becomes  effective  on 
September  18,  1998. 

Issued  in  Renton.  Washington,  on  August 
6,  1998. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  98-21654  Filed  8-13-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-248-AD;  Amendment 
39-10709;  AD  9a-1 7-07] 

RIN  2120-^A64 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0070  and  Mark  0100 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Fokker  Model  F28 
Mark  0070  and  Mark  0100  series 
airplanes,  that  requires  inspection  of  the 
wing  leading  edge  sections  for  the 
correct  amount  of  bleed  air  exhaust 
holes,  and  corrective  actions,  if 
necessary.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  speciHed  by  this  AD  are 
intended  to  prevent  malfunction  of  the 
wing  leading  edge  thermal  anti-ice 
system,  which  could  result  in  reduced 
controllability  of  the  airplane  and/or 
reduced  structural  integrity  of  the  wing 
due  to  overheating. 
DATES:  Effective  September  18.  1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
18, 1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Services  B.V.,  Technical 
Support  Department,  P.  O.  Box  75047, 
1117  ZN  Schiphol  Airport,  the 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  EX:. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Fokker  Model 
F28  Mark  0070  and  Mark  0100  series 


airplanes  was  published  in  the  Federal 
Register  on  December  9,  1997  (62  FR 
64775).  That  action  proposed  to  require 
inspection  of  the  wing  leading  edge 
sections  for  the  correct  amount  of  bleed 
air  exhaust  holes,  and  corrective 
actions,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Request  To  Revise  Compliance  Time  for 
Follow-On  Actions 

One  commenter  supports  the 
requirement  for  conducting  the  initial 
inspection  within  60  days,  as  specified 
in  the  proposed  AD,  but  strongly 
opposes  the  requirement  to  further 
inspect  and  accomplish  leading  edge 
repairs  prior  to  further  flight.  The 
commenter  notes  that  Fokker  Service 
Bulletin  SBFlOO-57-032,  dated  August 
21,  1995,  was  issued  over  two  years  ago, 
and  provides  a  recommended 
comphance  time  for  accomplishment  of 
these  follow-on  actions.  The  commenter 
states  that,  since  the  time  to  detect  the 
discrepancy  is  extended  an  additional 
60  days  by  the  proposed  AD.  it  is  very 
improbable  that  any  degradation  that 
may  be  foimd  will  warrant  permanent 
repair  prior  to  further  flight.  The 
commenter  suggests  that,  based  on  the 
severity  of  the  damage  that  could  be 
expected,  a  time  scale  should  be 
developed  correlating  the  time  allowed 
to  accomplish  the  additional 
inspections  and  repair  work  with  the 
number  of  holes  found  missing.  The 
commenter  requests  that  the  proposed 
AD  be  revised  to  allow  1.200  flight 
hours,  as  a  minimum,  for 
accomplishment  of  the  follow-on 
actions;  such  a  revision  would  enable 
the  work  to  be  accomplished  during  a 
scheduled  maintenance  period. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  FAA  has 
determined  that,  should  any  missing 
holes  or  heat  damage  be  detected  during 
the  initial  inspection  required  by  this 
AD,  an  unsafe  condition  exists  that 
necessitates  repairs  prior  to  further 
flight  in  order  to  adequately  address  that 
condition.  As  a  matter  of  law,  in  order 
to  be  airworthy,  an  airplane  must 
conform  to  its  type  design  and  be  in  a 
condition  for  safe  operation.  Apart  from 
the  requirements  of  this  AD,  if  such 
missing  holes  or  heat  damage  of  the 
wing  leading  edge  were  found  on  an 
airplane  at  any  time,  the  airplane  would 
be  rendered  unairworthy  and,  as  such. 
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would  require  repair  prior  to  further 
flight. 

Further,  the  commenter  has  not 
provided  any  data  to  substantiate  why 
continued  flight  should  be  allowed  with 
missing  bleed  air  holes  in  the  wing 
leading  edge  section,  or  with  heat 
damage  to  this  area.  However,  under  the 
provisions  of  paragraph  (c)  of  the  final 
rule,  an  operator  may  request  an 
adjustment  to  the  compliance  time,  if 
sufficient  data  are  submitted  to  justify 
why  such  an  extension  would  not 
compromise  safety. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  131  Fokker 
Model  F28  Mark  0070  and  0100  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  required  inspection 
on  U.S.  operators  is  estimated  to  be 
$7,860,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  wall 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 


of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-1 7-07     Fokker:  Amendment  39-10709. 
Docket  97-NM-248-AD. 
Applicability:  All  Model  F28  Mark  0070 
and  Mark  0100  series  airplanes,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  f>erformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ofierator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  malfunction  of  the  wing  leading 
edge  thermal  anti-ice  system,  which  could 
result  in  reduced  controllability  of  the 
airplane  and/or  reduced  structural  integrity 
of  the  wing  due  to  overheating,  accomplish 
the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  inspect  all  wing  leading  edge 
sections  for  the  presence  of  the  correct 
number  of  bleed  air  exhaust  holes,  in 
accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-57-032,  dated 
August  21,  1995.  If  any  missing  holes  are 
detected,  prior  to  further  flight,  accomplish 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD.  in 
accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  the  service 
bulletin: 


(1)  Rework  the  affected  wing  leading  edge 
section(s)  to  add  the  correct  number  of  holes. 
and 

(2)  Perform  a  visual  inspection  of  the 
auxiliary  spar  or  front  spar,  as  applicable,  to 
detect  heat  damage.  If  any  heat  damage  is 
detected,  prior  to  further  flight,  repair  the 
affected  structure  in  accordance  with  a 
method  approved  by  the  Manager. 
International  Branch.  ANM-116,  FAA, 
TransfKJrt  Airplane  Directorate. 

(b)  As  of  the  effective  date  of  this  AD,  no 
p>erson  shall  install  on  any  airplane  a  wing 
leading  edge  section,  unless  it  has  been 
inspected  for  the  presence  of  the  correct 
number  of  bleed  air  exhaust  holes,  and 
reworked,  if  necessary,  to  add  the  correct 
number  of  holes,  in  accordance  with  Fokker 
Component  Service  Bulletin  D1400O-57-0O4, 
dated  August  21.  1995. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  he  done  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-57- 
032,  dated  August  21,  1995;  and  Fokker 
Component  Service  Bulletin  D 14000-5 7-004. 
dated  August  21,  1995.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Fokker  Services  B.V., 
Technical  Support  Department,  P.  O.  Box 
75047, 1117  ZN  Schiphol  Airport,  the 
Netherlands.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  BLA  No. 
1995-087  (A),  dated  August  31,  1995. 

(f)  This  amendment  becomes  effective  on 
September  18, 1998. 

Issued  in  Renton,  Washington,  on  August 
6.  1998. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-21653  Filed  8-13-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  97-NM-20-AD;  Amendment 
39-10708;  AD  98-17-06] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-80  Series 
Airplanes  and  Model  MD-88  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-80  series 
airplanes  and  Model  MD-88  airplanes, 
that  requires  repetitive  inspections  to 
detect  fatigue  cracking  of  certain 
fuselage  skin  panels,  and  repair,  if 
necessary.  For  certain  airplanes,  this 
amendment  also  provides  for  an 
optional  preventative  modification, 
which,  if  accomplished,  would 
terminate  the  repetitive  inspections. 
This  amendment  is  prompted  by  reports 
of  fatigue  cracking  of  certain  fuselage 
skin  panels.  The  actions  specified  by 
this  AD  are  intended  to  prevent  such 
fatigue  cracking,  which  could  result  in 
reduced  structural  integrity  of  the 
airplane,  and  consequent  loss  of 
pressurization. 

DATES:  Effective  September  18,  1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
18,  1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  The  Boeing  Company,  Douglas 
Products  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Pubhcations  Business  Administration, 
Dept.  C1-L51  (2-€0).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  FAA. 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
Cahfornia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brent  Bandley,  Aerospace  Engineer. 
Airframe  Branch,  ANM-120L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office. 


3960  Paramount  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5237;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part.  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-80  series 
airplanes  and  Model  MD-88  airplanes 
was  published  in  the  Federal  Register 
on  March  20,  1998  (63  FR  13579).  That 
action  proposed  to  require  repetitive 
inspections  to  detect  fatigue  cracking  of 
certain  fuselage  skin  panels,  and  repair, 
if  necessary.  For  certain  airplanes,  that 
action  also  proposed  to  provide  for  an 
optional  preventative  modification, 
which,  if  accomplished,  would 
terminate  the  repetitive  inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposed  Rule 

Several  commenters  support  the 
proposed  rule. 

Request  To  Refer  to  Latest  Service 
Information 

One  commenter  requests  that  the  AD 
also  refer  to  McDonnell  Douglas  MD-80 
Service  Bulletin  53-253,  as  amended  by 
Change  Notification  53-253  CNl,  dated 
April  15,  1994.  The  FAA  concurs  with 
this  request.  The  change  notification 
revises  certain  references  used  in 
preparation  of  the  service  bulletin,  and 
changes  references  to  kit  numbers  and 
contents  of  fastener  kits.  The  FAA  has 
revised  the  final  rule  to  state  that  the 
actions  may  be  accompHshed  in 
accordance  with  either  McDonnell 
Douglas  MD-80  Service  Bulletin  53- 
253,  dated  March  31,  1994,  or 
McDonnell  Douglas  MD-80  Service 
Bulletin  53-253,  as  amended  by  Change 
Notification  53-253  CNl,  dated  April 
15, 1994. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  1,200 
airplanes  of  the  affected  design  in  the 
woridwide  fleet.  The  FAA  estimates  that 
800  airplanes  of  U.S.  registry  will  be 


affected  by  this  AD,  that  it  will  take 
approximately  24  work  hours  per 
airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$1,152,000.  or  $1,440  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-17-06    McDonnell  Douglas:  Amendment 

39-10708.  Docket  97-NM-20-AD. 

Applicability:  Model  DC-9-80  series 
airplanes  and  Model  MD-88  airplanes;  as 
listed  in  McDonnell  Douglas  MD-80  Service 
Bulletin  53-253,  dated  March  31,  1994; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
ovtrner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  pressurization  due  to 
reduced  structural  integrity  of  the  airplane, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  44,500  total 
landings,  or  within  4,500  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later:  Perform  a  high  frequency  eddy  current 
(HFEC)  inspection  to  detect  fatigue  cracking 
of  the  fuselage  skin  panels  between  stations 
Y=160.000  and  Y=200.000  at  the  left  side  of 
longeron  22  below  the  airstair  door  cutout,  in 
accordance  with  McDonnell  Douglas  MD-80 
Service  Bulletin  53-253,  dated  March  31, 
1994;  or  McDonnell  Douglas  MD-80  Service 
Bulletin  53-253,  as  amended  by  Change 
Notification  53-253  CNl,  dated  April  15, 
1994. 

(b)  If  no  cracking  is  detected,  accomplish 
the  actions  specified  in  either  paragraph 
(b)(1)  or  (b)(2)  of  this  AD,  in  accordance  with 
McDonnell  Douglas  MD-80  Service  Bulletin 
53-253,  dated  March  31,  1994;  or  McDonnell 
Douglas  MD-80  Service  Bulletin  53-253,  as 
amended  by  Change  Notification  53-253 
CNl,  dated  April  15,  1994;  at  the  time 
specified. 

(1)  Perform  the  inspection  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  4,500  landings  until 
the  requirements  of  paragraph  (b)(2)  of  this 
AD  have  been  accomplished.  Or, 

(2)  Prior  to  further  flight,  install  the 
preventative  modification  in  accordance  with 
the  service  bulletin.  Accomplishment  of  the 
preventative  modification  prior  to  detection 
of  any  cracking  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
this  AD. 

(c)  If  any  cracking  is  detected  within  fi^me 
stations  Y=160.000  and  ¥=200.000, 
accomplish  the  actions  specified  in  either 
paragraph  (c)(1)  or  (c)(2)  of  this  AD,  in 
accordance  with  McDonnell  Douglas  MD-80 
Service  Bulletin  53-253,  dated  March  31, 
1994;  or  McDonnell  Douglas  MD-80  Service 


Bulletin  53-253,  as  amended  by  Change 
Notification  53-253  CNl,  dated  April  15. 
1994. 

(1)  Accomplish  the  actions  specified  in 
paragraphs  (c)(l)(i),  (c)(l)(ii).  (c)(l)(iii).  and 
(c)(l)(iv)  of  this  AD  at  the  times  specified. 

(i)  Prior  to  further  flight,  install  the 
temporary  repair  in  accordance  with  the 
ser\'ice  bulletin. 

(ii)  Within  3,000  landings  after  installation 
of  the  temporary  repair,  and  thereafter,  at 
intervals  not  to  exceed  3,000  landings, 
perform  visual  inspections  to  detect  cracking 
of  the  repaired  area,  in  accordance  with  the 
service  bulletin. 

(iii)  Within  4,500  landings  after  installation 
of  the  temporary  repair,  and  thereafter,  at 
intervals  not  to  exceed  4,500  landings, 
perform  HFEC  inspections  to  detect  cracking 
of  any  area  not  covered  by  the  temporary 
doubler  repair,  in  accordance  with  the 
service  bulletin. 

(iv)  Within  8,000  landings  after  installation 
of  the  temporary  repair,  accomplish  the 
permanent  repair  in  accordance  with  the 
service  bulletin.  Accomplishment  of  the 
permanent  repair  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  this  AD. 

(2)  Prior  to  further  flight,  accomplish  the 
permanent  repair  in  accordance  with  the 
service  bulletin.  Accomplishment  of  the 
permanent  repair  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  this  AD. 

(d)  If  any  cracking  is  detected  that  extends 
forward  of  station  Y=160.000  or  aft  of  station 
Y=200.000,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (ACO),  FAA,  Transport  Airplane 
Directorate. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Los  Angeles  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  Except  as  provided  by  paragraph  (d)  of 
this  AD:  The  actions  shall  be  done  in 
accordance  with  McDonnell  Douglas  ME>-80 
Service  Bulletin  53-253,  dated  March  31, 
1994;  or  McDonnell  Douglas  MD-80  Ser\'ice 
Bulletin  53-253,  as  amended  by  Change 
Notification  53-253  CNl,  dated  April  15, 
1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  The  Boeing  Company,  Douglas  Products 
Division,  3855  Lakewood  Boulevard,  Long 
Beach,  California  90846,  Attention:  Technical 
Publications  Business  Administration,  Dept. 


C1-L51  (2  60).  Copies  may  be  inspected  at 
the  FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  FAA.  Transport 
Airplane  Directorate.  Los  Angeles  .Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood.  California,  or  at  the 
Office  of  the  Federal  Register.  800  .N'orth 
Capitol  Street.  NW..  suite  700.  Washmeton 
DC. 

(h)  This  amendment  becomes  effective  on 
September  18.  1998. 

Issued  in  Renton.  Washington,  on  August 
6,  1998. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  98-21652  Filed  8-13-98;  845  am! 

BILUNQ  CODC  4910-1}-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9a-ANE-53-AD:  Amendment 
39-10706;  AD  98-17-04] 

RIN2120-AA64 

Airworthiness  [Directives;  Hartzell 
Propeller  Inc.  HC-E4A-3(A,I,J)  Series 
Propellers 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
appHcable  to  Hartzell  Propeller  Inc.  HC- 
E4A-3(A,I,J)  series  propellers.  This 
action  requires  a  one-time  inspection  of 
the  propeller  blade  counterweight 
clamps  for  thread  damage  in  the  bolt 
holes,  and,  if  necessary,  replacement 
with  serviceable  parts.  This  amendment 
is  prompted  by  a  report  of  a 
counterweight  clamp  bolt  hole  thread 
failure  that  resulted  in  the  separation  of 
the  counterweight  and  the  separation  of 
a  blade  following  impact  with  the 
counterweight.  The  actions  specified  in 
this  AD  are  intended  to  prevent 
propeller  blade  counterweight  clamp 
bolt  hole  thread  failure,  which  can 
result  in  counterweight  and  propeller 
blade  separation,  and  possible  damage 
to  the  aircraft. 

DATES:  Effective  August  31.  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  31, 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  13.  1998. 
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ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
53-AD,  12  New  England  E.xecutive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Hartzell 
Propeller  Inc.,  One  Propeller  Place, 
Piqua,  OH  45356-2634,  ATTN:  Product 
Support;  telephone  (937)  778-4200,  fax 
(937)  778—4321.  This  information  may 
be  examined  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NVV.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tomaso  DiPaolo,  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 
FAA,  Small  Airplane  Directorate,  2300 
East  Devon  Ave.,  Des  Plaines,  IL  60018; 
telephone  (847)  294-7031.  fax  (847) 
294-7834. 

SUPPLEMENTARY  INFORMATION:  On  May  4, 
1998,  a  Raytheon  (Beech)  1900D  aircraft 
experienced  a  Hartzell  Propeller  Inc. 
HC-E4A-3(A,I,J)  series  propeller  blade 
separation  in  Syracuse,  NY.  The 
investigation  revealed  that  a  propeller 
counterweight  clamp  bolt  pulled  out 
from  the  counterweight  clamp  assembly 
and  the  counterweight  separated 
inflight.  The  departing  counterweight 
broke  the  adjacent  propeller  blade  about 
12  inches  from  the  hub.  Inspection  of 
the  counterweight  clamp  bolt  holes 
revealed  that  threads  in  the 
counterweight  clamp  bolt  hole  failed 
and  that  the  threads  had  been  damaged 
by  cross  threading.  During  the  failure 
investigation,  additional  counterweight 
clamps  with  damaged  threads  were 
found.  This  condition,  if  not  corrected, 
could  result  in  propeller  blade 
counterweight  clamp  bolt  hole  thread 
failure,  which  can  result  in 
counterweight  and  propeller  blade 
separation,  and  possible  damage  to  the 
aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Hartzell 
Propeller  Inc.  Alert  Service  Bulletin 
(ASB)  No.  HC-ASB-61-237,  dated  July 
17, 1998,  that  describes  procedures  for 
inspection  of  the  propeller  blade 
counterweight  clamps  for  thread 
damage  in  the  bolt  holes,  and,  if 
necessary,  replacement  with  serviceable 
parts. 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  propellers  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  propeller  blade  counterweight 
clamp  bolt  hole  thread  failure.  This  AD 
requires  a  one-time  inspection  of  the 
propeller  blade  counterweight  clamps 
for  thread  damage  in  the  bolt  holes. 
Based  upon  the  results  of  the 
inspection,  operators  must,  if  necessary, 
replace  propeller  blade  counterweight 
clamps  with  serviceable  parts. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-53 -AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3^— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-1 7-04    Hartzell  Propeller  Inc. : 

Amendment  39-10706.  Docket  98-ANE- 
53-AD. 

Applicability:  Hartzell  Propeller  Inc.  HC- 
E4A-3(A,I,J)  series  propellers,  with  serial 
numbers  (S/.Ns)  H)l  through  HJ1040,  that 
have  been  previously  overhauled  or  have  had 
a  counterweight  clamp  bolt  removed  for  any 
reason.  These  propellers  are  installed  on  but 
not  limited  to  Raytheon  (Beech)  1900D  series 
aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  propeller  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
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requirements  of  this  AD.  For  propellers  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  propeller  blade  counterweight 
clamp  bolt  hole  thread  failure,  which  can 
result  in  counterweight  and  propeller  blade 
separation,  and  possible  damage  to  the 
aircraft,  accomplish  the  following: 

(a)  Perform  a  one-time  inspection  of  the 
propeller  blade  counterweight  clamps  for 
thread  damage  in  the  bolt  holes  in 
accordance  with  the  Accomplishment 
Instructions  of  Hartzell  Propeller  Inc.  Alert 
Service  Bulletin  (ASB)  No.  HC-ASB-61-237, 
dated  July  17,  1998,  as  follows: 

(1)  For  propellers  with  2,500  or  more  hours 
time  in  service  (TIS)  since  last  overhaul, 
inspect  within  300  hours  time  in  service 
(TIS),  or  45  days  after  the  effective  date  of 
this  AD,  whichever  occurs  first. 

(2)  For  all  other  propellers  inspect  within 
600  hours  TIS.  or  90  days  after  the  effective 
date  of  this  AD,  whichever  occurs  first. 

(3)  For  propeller  blade  counterweight 
clamps  that  do  not  meet  the  return  to  service 
criteria  stated  in  the  ASB,  prior  to  further 
flight  remove  from  service  propeller  blade 
counterweight  clamps  and  replace  and 
reassemble  with  serviceable  parts  in 
accordance  with  the  ASB. 

(4)  For  propeller  blade  counterweight 
clamps  that  meet  the  return  to  service  criteria 
stated  in  the  ASB,  reassemble  in  accordance 
with  the  ASB. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Insf>ector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Chicago  Aircraft  Certification 
Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Chicago 
Aircraft  Certification  Office. 

(c)  Sp>ecial  fiight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  {14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
Hartzell  Propeller  Inc.  service  documents: 


Document  No. 

Pages 

Date 

HC-ASB-61-237 

1-20 

July  17,  1998 

Total  pages:  20. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Hartzell  Propeller  Inc.,  One  Propeller 
Place,  Piqua,  OH  45356-2634,  ATTN: 
Product  Support;  telephone  (937)  778-4200, 
fax  (937)  778-^321.  Copies  may  be  inspected 
at  the  FAA,  New  England  Region.  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington.  MA:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NVV.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
August  31,  1998. 

Issued  in  Burlington,  Massachusetts,  on 
August  5,  1998. 

David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  98-21651  Filed  8-13-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9a-AGL-36] 

Removal  of  Class  D  Airspace  and 
Class  E  Airspace;  Willoughby,  OH 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  removes  Class  D 
airspace  and  Class  E  airspace  at 
Willoughby,  OH.  The  air  traffic  control 
tower  for  Willoughby,  Lost  Nation 
Airport,  OH,  has  been  decommissioned, 
therefore  the  required  criteria  for  Class 
D  airspace  for  the  airport  is  no  longer 
being  met.  The  removal  of  the  Class  D 
airspace  also  causes  the  removal  of  the 
Class  E  airspace  extensions  to  the  Class 
D  airspace. 

EFFECTIVE  DATE:  0901  UTC,  October  08, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division. 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 
History 

On  Wednesday,  June  3,  1998,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
remove  Class  D  and  Class  E  airspace  at 
Willoughby,  OH  (63  FR  30156).  The 
proposal  was  to  rescind  controlled 
airspace  due  to  required  criteria  no 
longer  being  met. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 


proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9E  dated  September  10. 
1997,  and  effective  September  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  removed  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
removes  Class  D  airspace  and  Class  E 
airspace  at  Willoughby,  OH.  The 
required  criteria  for  Class  D  airspace  is 
no  longer  being  met,  as  the  air  traffic 
control  tower  for  Willoughby,  Lost 
Nation  Airport,  OH,  has  been 
decommissioned.  The  removal  of  the 
Class  D  airspace  also  causes  the  removal 
of  the  Class  E  airspace  extensions  to  the 
Class  D  airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106[p,),  40103.  40113, 
40120;  E.O'  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 
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§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  5000     Class  D  airspace. 


AGL  OH  D    Willoughby,  OH  [Removedl 


Paragraph  6004  Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area. 


AGL  OH  E4     Willoughby,  OH  (Removed] 

*  •  •  *  « 

Issued  in  Des  Plaines,  Illinois  on  July  29, 
1998. 

Richard  K.  Petersen, 

Acting  Assistant  Manager.  Air  Traffic 

Division. 

(FR  Doc.  98-21860  Filed  8-13-98;  8:45  ami 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ANM-10] 

Amendment  of  Class  E  Airspace; 
Akron,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  the 
Akron,  CO,  Class  E  airspace  by 
providing  additional  controlled  airspace 
to  accommodate  the  development  of 
new  Standard  Instrument  Approach 
Procedures  (SIAP)  utilizing  the  Global 
Positioning  System  (GPS)  at  Akron- 
Washington  County  Airport. 

EFFECTIVE  DATE:  0901  UTC,  December  3, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ripley,  ANM-520.6,  Federal 
Aviation  Administration,  Docket  No. 
98-ANM-lO,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056; 
telephone  number:  (425)  227-2527. 

SUPPLEMENTARY  INFORMATION: 

History 

On  June  2,  1998,  the  FAA  proposed  to 
amend  Title  14,  Code  of  Federal 
Regulations,  part  71  (14  CFR  part  71)  by 
revising  the  Akron,  CO,  Class  E  airspace 
area  (63  FR  29959).  This  revision 
provides  the  additional  airspace 


necessary  to  encompass  the  GPS 
Runway  11  and  the  GPS  Rimway  29 
SIAP  for  the  Akron-Washington  County 
Airport.  Interested  parties  were  invited 
to  participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
extending  upward  from  the  surface  of 
the  earth,  and  from  700  feet  or  more 
above  the  surface  of  the  earth,  are 
published  in  Paragraph  6002  and 
Paragraph  6005,  respectively,  of  FAA 
Order  7400. 9E,  dated  September  10, 
1997.  and  effective  September  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Akron,  CO, 
by  providing  the  additional  airspace 
necessary  to  fully  contain  two  new 
flight  procedures  at  Akron-Washington 
County  Airport.  This  modification  of 
airspace  enlarges  the  surface  area  to 
meet  current  criteria  standards  while 
also  adding  a  ten-mile  extension  to  the 
southeast  in  order  to  contain  an 
associated  SIAP  holding  pattern.  The 
intended  effect  of  this  rule  is  designed 
to  provide  safe  and  efficient  use  of  the 
navigable  airspace  and  to  promote  safe 
flight  operations  under  Instrument 
Flight  Rules  (IFR)  at  the  Akron- 
Washington  County  Airport  and 
between  the  terminal  and  en  route 
transition  stages. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Fle.\ibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6002     Class  E  airspace  designated 
as  a  surface  areas  for  an  airport. 


ANM  CO  E2     Akron,  CO  [Revised] 

Akron-Washington  County  Airport;  CO 
(Lat.  40°10'32"N,  long.  lOS-lS'ig'-W) 
Akron  VORTAC 

(Lat.  40°09'20"N,  long.  103°10'47"W) 
Within  a  4.1-mile  radius  of  the  Akron- 
Washington  County  Airport,  and  within  3.5 
miles  of  each  side  of  the  Akron  VORTAC 
123°  radial  extending  from  the  4.1-mile 
radius  to  9.6  miles  southeast  of  the  VORTAC. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  CO  E5    Akron,  CO  [Revised] 

Akron-Washington  County  Airport,  CO 
[Lat.  40''10'32"N,  long.  103''13'19"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  the  Akron-Washington  County 
Airport,  and  that  airspace  extending  upward 
from  1,200  feet  atxjve  the  surface  bounded  by 
a  line  beginning  at  lat.  40°06'35"N,  long 
102°37'19"W:  to  lat.  39°48'00"N,  long 
102"'37'00"W;to  lat.  39°42'28"N,  long. 
102''58'15"W;  to  lat.  40°00'15"N,  long. 
103°33'32"W;  to  lat.  40''24'30"N,  long. 
103°13'52"W;  thence  to  point  of  beginning; 
excluding  Federal  airways  and  the  Denver 
and  Sterling,  CO,  Class  E  airspace  areas. 
***** 

Issued  in  Seattle,  Washington,  on  August  4 
1998. 

Glenn  A.  Adams  III, 

Assistant  Manager.  Air  Traffic  Division, 
Northwest  Mountain  Region. 
[FR  Doc.  98-21864  Filed  8-13-98;  8:45  am] 
BILUNQ  CODE  4910-13-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-ANM-01] 

Amendment  of  Ciass  E  Airspace; 
Pueblo,  CO 

AGENCY:  Federal  AviaUon 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  the 
Pueblo,  CO,  Class  E  airspace  by 
providing  additional  controlled  airspace 
to  accommodate  the  development  of 
new  Standard  Instnmient  Approach 
Procedures  (SLAP)  at  Pueblo  Memorial 
Airport. 

EFFECTIVE  DATE:  0901  UTC,  December  3. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ripley,  ANM-520.6,  Federal 
Aviation  Administration,  Docket  No. 
98-ANM-Ol,  1601  Lind  Avenue  S.W.. 
Kenton,  Washington,  98055-4056; 
telephone  niunber:  (425)  227-2527. 
SUPPLEMENTARY  INFORMATION: 

History 

On  May  28,  1998,  the  FAA  proposed 
to  amend  Title  14,  Code  of  Federal 
Regulations,  part  71  (14  CFR  part  71)  by 
revising  the  Pueblo,  CO.  Class  E 
airspace  area  (63  FR  29163).  This 
revision  provides  the  additional 
airspace  necessary  to  encompass  two 
new  SIAP's  for  the  Pueblo  Memorial 
Airport.  Pueblo.  CO.  Interested  parties 
were  invited  to  participate  in  the 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal.  No 
comments  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  siirface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E.  dated  September  10. 
1997,  and  effective  September  16.  1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  docvunent  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Pueblo.  CO. 
by  providing  the  additional  airspace 
necessary  to  fully  contain  two  new 
flight  procedures  at  Pueblo  Memorial 
Airport.  This  modification  of  airspace 
allows  the  holding  patterns,  and  the 
transition  procedure  for  the  new  SIAP's. 
to  be  fully  encompassed  within 
controlled  airspace.  The  intended  effect 


of  this  rule  is  designed  to  provide  safe 
and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  Instrument  Flight 
Rules  (IFR)  at  the  Pueblo  Memorial 
Airport  and  between  the  terminal  and 
en  route  transition  stages. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore.  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  195^ 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1997.  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANMCOE5    Pueblo,  CO  [Revised] 

Pueblo  Memorial  Airport,  CO 

(Lat.  38''17'21"  N.  long.  104°29'48"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  21.8-mile 
radius  of  the  Pueblo  Memorial  Airport,  and 
within  the  28.8-mile  radius  of  Pueblo 


Memorial  Airport  clockwise  between  the 
070°  and  133°  bearing  from  the  airport;  that 
airspace  extending  upward  from  1,200  feet 
above  the  surface  bounded  on  the  north  by 
lat.  38°30'OO"  N,  on  the  east  by  V-169,  on  the 
south  by  V-210,  on  the  west  by  a  line  from 
lat.  37°38'00"  N,  long.  105''OO'02"  W;  to  lat. 
38°16'00"  N,  long.  105°10'02"  W;  to  lat. 
38''30'00"  N,  long.  105°09'02"  W;  that 
airspace  extending  upward  from  13.700  feet 
MSL  bounded  by  a  line  beginning  at  lat. 
38°16'00"  N,  long  105°10'02"  W;  to  lat. 
37°38'00"  N,  long.  105°00'02"  W;  to  lat. 
37''34'00"  N,  long.  105°12'02"  W,  to  lat. 
38°10'00"  N,  long.  105°33'02"  W.  thence  to 
point  of  beginning;  that  airspace  extending 
upward  from  11,700  feet  MSL  bounded  by  a 
line  beginning  at  lat.  38°16'00"  N.  long. 
105°10'02"  W;  to  lat.  38°10'00"  N,  long 
105°33'02"  W;  to  lat  38°30'00"  N.  long 
105°33'02"  W;  to  lat.  38''30'00"  N,  long 
105°09'02"  W;  thence  to  point  of  beginning, 
excluding  that  airspace  within  Federal 
airways  and  the  Colorado  Springs,  CO  Class 
E  area. 
*         •         *  •  • 

Issued  in  Seattle,  Washington,  on  August  4, 
1998. 

Glenn  A.  Adams  m, 

Assistant  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 

(FR  Doc.  98-21863  Filed  8-13-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-38] 

Modification  of  Class  E  Airspace; 
Superior,  Wl 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Superior,  WI.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP) 
to  Runway  (Rwy)  03  has  been  developed 
for  Richard  I.  Bong  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  This  action  increases  the 
radius  of  the  existing  controlled 
airspace  for  Richard  I.  Bong  Airport. 

effective  date:  0901  UTC,  October  08. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
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SUPPLEMENTARY  INFORMATION: 
History 

On  Friday.  June  5.  1998.  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airspace  at  Superior,  VVI 
(63  FR  30663).  The  proposal  was  to  add 
controlled  airspace  extending  upward 
from  700  to  1200  feet  ACL  to  contain 
Instrument  Flight  Rules  (IFR)  operations 
in  controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10, 
1997,  and  effective  September  16.  1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Superior, 
WI,  to  accommodate  aircraft  executing 
the  proposed  GPS  Rwy  03  SIAP  at 
Richard  I.  Bong  Airport  by  increasing 
the  radius  of  the  existing  controlled 
airspace  for  the  airport.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  WI  E5    Superior,  WI  (Revised) 

Superior,  Richard  I.  Bong  Airport,  WI 
(Lat.  46°41'23"  N,  long.  92°05'40"  W) 
That  airspace  extending  upward  from 
above  the  surface  within  a  6.7-mile  radius  of 
Richard  I.  Bong  Airport,  excluding  that 
airspace  within  the  Duluth  International 
Airport,  MN.  Class  D  and  Class  E  airspace 
areas. 
***** 

Issued  in  Des  Plaines,  Illinois  on  July  29, 
1998. 
Richard  K.  Petersen, 

Acting  Assistant  Manager,  Air  Traffic 
Division. 

[FR  Doc.  9&-21861  Filed  8-13-98;  8:45  am] 

BtLUNQ  CODE  4910-1)-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  9&-AGL-40] 

Modification  of  Class  E  Airspace; 
Moorhead,  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Moorhead,  MN.  A  VHF 
Omnidirectional  Range-A  (VOR-A) 
Standard  Instrument  Approach 
Procedure  (SIAP)  has  been  developed 
for  Moorhead  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  groimd 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  This  action 
increases  the  radius  of  the  existing 
controlled  airspace  for  Moorhead 
Municipal  Airport. 


EFFECTIVE  DATE:  0901  UTC,  October  08, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  394-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Friday,  June  6,  1998,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airspace  at  Moorhead, 
MN  (63  FR  30665).  The  proposal  was  to 
add  controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  to 
contain  Instnunent  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Moorhead, 
MN.  to  accommodate  aircraft  executing 
the  proposed  VOR-A  SLAP  at  Moorhead 
Municipal  Airport  by  increasing  the 
radius  of  the  existing  controlled 
airspace  for  the  airport.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
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a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  of  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g3.  40103;  40113, 
40120;  E.O.  10854,  24  PR  9565,  3  CFR,  195^ 
1963  Comp..  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

AGL  MN  E5    Moorbead,  MN  [Revised] 

Moorhead  Municipal  Airport,  MN 

(Lat.  46"'50'21"  N.,  long.  96''39'47"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.0-mile 
radius  of  the  Moorhead  Municipal  Airp>ort 
excluding  that  airspace  within  the  Fargo,  ND, 
Class  C  and  Class  E  and  the  Hawley,  MN, 
Class  E  airspace  areas. 
***** 

Issued  in  Des  Plaines,  Illinois  on  July  29, 
1998. 

Richard  K.  Petersen, 

Acting  Assistant  Manager,  Air  Traffic 
Division. 

[PR  Doc.  98-21859  Filed  8-13-98;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-nAGL-39] 

Modification  of  Class  E  Airspace; 
Glenwood,  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 


ACTION:  Final  rule. 


SUMMARY:  This  action  modifies  Class  E 
Airspace  at  Glenwood,  MN.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP) 
to  Runway  (Rwy)  33  has  been  developed 
for  Glenwood  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  This  action 
increases  the  radius  of  the  existing 
controlled  airspace  for  Glenwood 
Municipal  Airport. 

EFFECTIVE  DATE:  0901  UTC,  October  08, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Friday,  June  5,  1998,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airspace  at  Glenwood, 
MN  (63  FR  30664).  The  proposal  was  to 
add  controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  envirorunents. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9E  dated  September  10, 
1997,  and  effective  September  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  pubUshed  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Glenwood, 
MN,  to  accommodate  aircraft  executing 
the  proposed  GPS  Rwy  33  SIAP  at 
Glenwood  Miuiicipal  Airport  by 
increasing  the  radius  of  the  existing 
controlled  airspace  for  the  airport.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabhshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 


current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulator}'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
tuider  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O  10854.  24  FR  9563,  3  CFR,  1959- 
1963  Comp,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16. 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MN  ES    Glenwood,  MN  (Revised] 

Glenwood  Municipal  Airport,  MN 
(Lat.  45°38'38"  N,  long.  95'*10'14"  W) 

That  airspace  extending  upward  from 
700  feet  above  the  surface  within  a  6.5- 
mile  radius  of  Glenwood  Mimicipal 
Airport. 

***** 

Issued  in  Des  Plaines,  Illinois  on  July  29, 
1998. 
Richard  K.  Petersen, 

Acting  Assistant  Manager.  Air  Traffic 

Division. 

(FR  Doc.  98-21857  Filed  8-13-98;  8:45  am] 

BILLING  CODE  4910-13-M 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  9S-AGL-35] 

Establishment  of  Class  E  Airspace; 
Siayton,  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Siayton,  MN.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  (Rwy)  35  has  been  developed 
for  Siayton  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
e.xecuting  the  approach.  This  action 
creates  controlled  airspace  with  a  6.3- 
mile  radius  for  Siayton  Municipal 
Airport. 

EFFECTIVE  DATE:  0901  UTC,  October  8. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Wednesday,  June  3,  1998,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
establish  Class  E  airspace  at  Slavton, 
MN  (63  FR  30159).  The  proposal  was  to 
add  controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
positions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  envirormients. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9E  dated  September  10, 
1997,  and  effective  September  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Siayton, 


MN,  to  accommodate  aircraft  executing 
the  proposed  GPS  Rwy  35  SIAP  at 
Siayton  Municipal  Airport  by  creating 
controlled  airspace  for  the  airport.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significantly  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MN  E5    Siayton,  MN  [New] 

Siayton  Municipal  Airport,  MN 

(Lat.  43''59'12"  N,  long.  95°46'57"  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.3-miIe 

radius  of  Siayton  Municipal. 


Issued  in  Des  Plaines,  Illinois  on  July  29, 
1998. 
Richard  K.  Petersen, 

Acting  Assistant  Manager.  Air  Traffic 
Division. 

[FR  Doc.  98-21854  Filed  8-13-98;  8:45  am] 

BILLING  CODE  4S10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  97-ANM-23] 

Establishment  of  VOR  Federal  Airway; 
Washington 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  This  action  delays  the 
effective  date  for  the  establishment  of 
Federal  Airways  V-165  and  V-287 
located  in  the  State  of  Washington,  until 
further  notice.  The  FAA  is  taking  this 
action  to  allow  time  for  additional  flight 
inspection. 

DATE:  The  effective  date  of  0901  UTC, 
October  8,  1998,  is  delayed  until  further 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division, 
ATA^OO.  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION:  Airspace 
Docket  No.  97-ANM-23,  published  in 
the  Federal  Register  on  July  22,  1998 
(63  FR  39235),  established  V-165  and 
V-287  in  the  State  of  Washington,  and 
was  originally  scheduled  to  become 
effective  on  October  8,  1998.  The 
effective  date  of  V-165  and  V-287  is 
delayed  until  further  notice  to  allow 
time  for  additional  flight  inspection. 
The  FAA  has  determined  tnat  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation  (1)  is 
not  a  significant  regulatory  action  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  vdll  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
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substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Delay  of  Effective  Date 

The  effective  date  of  the  final  rule. 
Airspace  Docket  97-ANM-23,  as 
published  in  the  Federal  Register  on 
July  21,  1998  (63  FR  39235),  is  hereby 
delayed  until  further  notice. 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

Issued  in  Washington,  DC,  on  August  10, 
1998. 

Reginald  C.  Matthews, 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 

[FR  Doc.  98-21853  Filed  8-13-98;  8:45  am] 

BILUNG  CODE  4910-13-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  In  Single- 
Employer  Plans;  Interest  Assumptions 
for  Valuing  Benefits 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assumptions  for 
valuing  benefits  under  terminating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  September  1998. 
EFFECTIVE  DATE:  September  1.  1998. 


FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NVV.,  Washington,  DC 
20005,  202-326-^024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326^024.) 

SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  part  4044)  prescribes  actuarial 
assumptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 

Among  the  actuarial  assumptions 
prescribed  in  part  4044  are  interest 
assumptions.  These  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Two  sets  of  interest  assumptions  are 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  paid  as  armuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
annuity  and  lump  sum  interest 
assumptions  for  valuing  benefits  in 
plans  with  valuation  dates  during 
September  1998. 

For  annuity  benefits,  the  interest 
assumptions  vdll  be  5.40  percent  for  the 
first  25  years  followang  the  valuation 
date  and  5.25  percent  thereafter.  For 
benefits  to  be  paid  as  lump  sums,  the 
interest  assumptions  to  be  used  by  the 
PBGC  will  be  4.00  percent  for  the  period 
during  which  a  benefit  is  in  pay  status 
and  during  any  years  preceding  the 
benefit's  placement  in  pay  status.  These 
annuity  emd  lump  sum  interest 
assumptions  are  unchanged  from  those 
in  effect  for  August  1998. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 

Table  I.— Annuity  Valuations 


are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  with  valuation  dates 
during  September  1998,  the  PBGC  finds 
that  good  cause  exists  for  making  the 
assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulator^'  Flexibility 
Act  of  1980  does  not  applv.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  4044 

Pension  insurance.  Pensions. 

In  consideration  of  the  foregomg.  29 
CFR  part  4044  is  amended  as  follows; 

PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a),  1302(b)(3), 
1341,  1344,  1362. 

2.  In  appendix  B,  a  new  entry  is 
added  to  Table  I,  and  Rate  Set  59  is 
added  to  Table  II,  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  4044 — Interest 
Rates  Used  To  Value  Annuities  and 
Lump  Sums 


[This  table  sets  forth,  for  each  Indicated  calendar  month,  the  interest  rates  (denoted  by  i,,  i^,  .  .  .,  and  referred  to  generally  as  ij  assumed  to  be 
in  effect  between  specified  anniversaries  of  a  valuation  date  that  occurs  within  that  calendar  rrxjnth;  ttxjse  anniversaries  are  specified  in  the 
columns  adjacent  to  the  rates.  The  last  listed  rate  is  assumed  to  be  in  effect  after  the  last  listed  anniversary  date] 


For  valuation  dates  occurring  in  the  montti — 


The  values  of  i,  are: 


fort  = 


for  t  = 


fort  = 


Septemt)er  1998 


.0540 


1-25 


.0525 


>25     N/A 


N/A 
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Table  II.— Lump  Sum  Valuations 

[in  using  this  table:  (1)  For  benefits  for  which  the  participant  or  tieneficiary  is  entitled  to  be  in  pay  status  on  the  valuation  date,  the  immediate  an- 
nuity rate  shall  apply;  (2)  For  benefits  for  which  the  deferral  period  is  y  years  (where  y  is  an  integer  and  0  <  y  <  n,),  interest  rate  ii  shall 
apply  from  the  valuation  date  for  a  period  of  y  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (3)  For  benefits  for  which  the  de- 
ferral period  is  y  years  (where  y  is  an  integer  and  n,  <  y  <  n,  +  n^),  interest  rate  ij  shall  apply  from  the  valuation  date  for  a  penod  of  y — n, 
years,  interest  rate  i,  shall  apply  for  the  following  n,  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (4)  For  benefits  for  which 
the  deferral  period  is  y  years  (where  y  is  an  integer  and  y  >  n,  +  n:),  interest  rate  i,  shall  apply  from  the  valuation  date  for  a  period  of  y— 
n,— n:  years,  interest  rate  i;  shall  apply  for  the  following  n^  years,  interest  rate  i,  shall  apply  for  the  following  n,  years,  and  thereafter  the  im- 
mediate annuity  rate  shall  apply.] 


Rate  set 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities  (percent) 


59 


09-1-98 


10-1-98 


4.00 


4.00 


4.00 


4.00 


Issued  in  Washington.  DC.  on  this  11th  day 
of  August  1998. 
John  Seal, 

Acting  Executive  Director  Pension  Benefit 
Guaranty  Corporation. 

|FR  Doc.  9a-21849  Filed  &-13-98:  8;45  am] 

BILLING  CODE  7708-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  253 

RIN  1010-AC33 

Oil  Spill  Financial  Responsibility  for 
Offshore  Facilities 

AGENCY:  Minerals  Management  Service 

(MMS),  Inteiior. 

ACTION:  Announcement  of  public 

workshops. 

summary:  We  will  hold  public 
workshops  in  Houston,  Texas,  New 
Orleans,  Louisiana,  and  Camarillo, 
California,  on  how  to  comply  with  the 
new  regulation  on  Oil  Spill  Financial 
Responsibility  for  Offshore  Facilities. 

DATES:  The  workshop  dates  are: 
Houston — September  1,  1998,  at  9:00 
a.m.;  New  Orleans — September  15, 
1998,  at  9:00  a.m.;  and  Camarillo— 
September  24,  1998,  at  9:00  a.m. 

ADDRESSES:  The  workshop  locations  are: 
Houston — Marriott  West  Loop,  1750 
West  Loop  South,  Ballroom  Salons  A 
through  D.  Houston,  Texas;  New 
Orleans— MMS  Gulf  of  Mexico  OCS 
Region  Office,  1201  Elmwood  Park 
Boulevard.  Room  111,  New  Orleans, 
Louisiana;  and  Camarillo — MMS  Pacific 
OCS  Region  Office,  770  Paseo 
Camarillo,  Room  202-A,  Camarillo, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Waddell,  Adjudication  Unit 
Supervisor,  at  (504)  736-1710. 


SUPPLEMENTARY  INFORMATION:  The  final 
regulation  on  Oil  Spill  Financial 
Responsibility  for  Offshore  Facilities 
was  published  in  the  Federal  Register 
on  August  11,  1998  (63  FR  42699),  and 
the  rule  will  go  into  effect  on  October 
13,  1998.  The  purpose  of  the  workshops 
is  to  provide  people  who  are  affected  by 
the  rule  with  information  on  how  to 
comply.  The  workshop  format  will  be 
an  MMS  presentation  followed  by  a 
question  and  answer  session. 

Dated:  August  11.  1998. 
Elmer  P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
IFR  Doc.  98-21926  Filed  8-13-98;  8:45  am] 

BILUNG  CODE  4310-MR-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Parts  83  and  84 

Removal  of  Parts  Concerning 
Standards  of  Conduct  and  the  Joint 
Ethics  Regulation 

AGENCY:  Department  of  Defense. 
ACTION:  Final  rule 

SUMMARY:  This  document  removes 
information  in  title  32  of  the  Code  of 
Federal  Regulations  concerning 
Standards  of  Conduct  and  the  Joint 
Ethics  Regulation.  These  parts  have 
served  the  purpose  for  which  they  were 
intended  in  the  CFR  and  are  no  longer 
necessary. 

EFFECTIVE  DATE:  August  14,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
L.  Bynmn  or  P.  Toppings,  703-697- 
4111. 

SUPPLEMENTARY  INFORMATION:  DoD 

Directive  5500.7  (32  CFR  part  83)  and 
DoD  5500.7-R  (32  CFR  Part  84)  are 
available  via  internet  at  the  following 
address:  http://wwrw.defenselink.mil/ 


dodge/defense ethics/.  Paper  copies  of 

the  current  documents  may  be  obtained, 
at  cost,  from  the  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  VA  22161. 

List  of  Subjects  in  32  CFR  Part  83  and 
84 

Conflict  of  interests. 

PARTS  83  AND  84— {REMOVED] 

Accordingly,  by  the  authority  of  10 
U.S.C.  301.  32  CFR  parts  83  and  84  are 
removed. 

Dated:  August  10.  1998. 

L.M.  Bjrnum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  98-21809  Filed  8-13-98;  8:45  am) 

BILUNQ  CODE  5000-04-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 


[UT-001 -0005a.  UT-001 -0006a,  UT-001- 
0007a,  UT-001 -0009a,  UT-001 -001 2a,  UT- 
001-0013a;  FRL-6140-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Utah; 
Listing  of  Exempt  Volatile  Organic 
Compounds,  Approval  of  Minor  Rule 
Changes  for  Emissions  From  Air 
Strippers  and  Soil  Venting  Projects, 
and  Repeal  of  Perchloroethylene  Dry 
Cleaning  Plant  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  State 
Implementation  Plan  (SEP)  revisions  as 
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submitted  by  the  Governor  of  Utah.  The 
intended  effect  of  this  action  is  to 
approve  the  Governor's  submittals  of 
November  8. 1995.  February  12.  1996. 
November  20,  1996.  May  15.  1997.  and 
June  10. 1998.  that  revised  and  updated 
Utah's  definition  of  a  volatile  organic 
compound  (VOC)  in  UACR  R307-1-1. 
The  November  8.  1995.  February  12. 

1996,  November  20,  1996,  and  May  15, 

1997,  revisions  were  necessary  to  delete 
volatile  methyl  siloxanes, 
parachlorobenzotrifluoride  (PCBTF). 
acetone,  perch loroethylene  (FERC),  HFC 
43-lOmee.  HCFC  225ca  and  HCFC    . 
225cb  as  EPA  had  previously 
determined  that  these  compounds  have 
a  negligible  contribution  to  tropospheric 
ozone  formation.  The  June  10, 1998 
submittal  incorporated  the  deletion  of 
16  more  pollutants  from  the  federal  list 
that  were  determined  to  have  a 
negligible  contribution  to  tropospheric 
ozone  formation;  the  compounds  are: 
HFC-32,  HFC-161,  HFC-236fa,  HFC- 
245ca,  HFC-245ea,  HFC-245eb,  HFC- 
245fa,  HFC-236ea,  HFC-365mfc. 
HCFC-31.  HCFC-123a.  HCFC-151a, 
C4F9OCH3,  (CFalzCFCFzOCHj 
C4F9OC2H5.  and  (CF3)2CFCF26C2H5 
(compound  names  only  are  listed  here, 
refer  to  62  FR  44901,  August  25,  1997. 
for  the  chemical  name  and  62  FR  44903. 
August  25, 1997,  for  the  complete  list  of 
exempted  VOCs).  In  addition,  this 
action  also  approves  the  Governor's 
February  12,  1996  submittal  that 
included  minor  revisions  to  UACR 
R307-6-1  regarding  VOC  emissions 
from  air  strippers  and  soil  venting 
operations.  EPA  is  also  approving  the 
Governor's  November  20,  1996,  request 
for  the  removal  of  UACR  R307-14-8 
which  had  addressed  requirements  for 
perchloroethylene  dry  cleaning  plants 
located  in  ozone  nonattainment  and 
maintenance  areas.  This  action  is  being 
taken  imder  section  110  of  the  Clean  Air 
Act. 

DATES:  This  direct  final  rule  is  effective 
on  October  13,  1998  vdthout  further 
notice,  imless  EPA  receives  adverse 
comments  by  September  14,  1998.  If 
adverse  comments  are  received,  EPA 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
Program,  Mailcode  8P2-A, 
Environmental  Protection  Agency 
(EPA),  Region  VIII,  999  18th  Street, 
Suite  500,  Denver,  Colorado,  80202. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Program. 


Environmental  Protection  Agency. 
Region  VIII,  999  18th  Street,  Suite  500. 
Denver.  Colorado,  80202  and  the  Air 
and  Radiation  Docket  and  Information 
Center,  Envirorunental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
DC  20460.  Copies  of  the  State 
documents  relevant  to  this  action  are 
available  for  public  inspection  at  the 
Utah  Department  of  Environmental 
Quality,  Division  of  Air  Quality,  150 
North  1950  West,  Salt  Lak^^itv.  Utah 
84114-4820 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Rosenberg,  EPA.  Region  VIII, 
(303)  312-6436. 

SUPPLEMENTARY  INFORMATION:  On 
November  8,  1995,  February  12,  1996, 
November  20,  1996,  May  15,  1997,  and 
June  10, 1998,  the  State  of  Utah 
submitted  formal  revisions  to  its  State 
Implementation  Plan  (SIP).  The  SIP 
revisions  consist  of  a  revision  of  Utah's 
definition  of  a  VOC,  updated  rules  for 
VOC  with  respect  to  emissions  from  air 
stripper  and  soil  venting  operations,  and 
the  deletion  of  the  State  rule  addressing 
requirements  for  PERC  dry  cleaning 
plants  located  in  ozone  nonattainment 
and  maintenance  areas. 

I.  Background 

On  October  5, 1994,  EPA  published  a 
final  rule  (59  FR  50693)  that  added 
volatile  methyl  siloxanes  (VMS)  and 
parachlorobenzotrifluoride  (PCBTF)  to 
the  list  of  compounds  excluded  from  the 
Federal  definition  of  a  VOC  (see  40  CFR 
51.100(s)(l))  on  the  basis  that  these 
compounds  have  negligible  contribution 
to  the  formation  of  tropospheric  ozone. 
Similarly,  EPA  added  the  following 
compounds  to  this  list  to  be  excluded 
fi-om  the  Federal  VOC  definition:  on 
June  16.  1995  (60  FR  31633).  EPA  added 
acetone,  on  February  7.  1996  (61  FR 
4588),  EPA  added  PERC,  on  October  8. 
1996  (61  FR  52848),  EPA  added  HFC43- 
lOmee,  HCFC  225ca,  and  HCFC  225cb, 
and  on  August  25,  1997  (62  FR  44900), 
EPA  added  HFC-32,  HFC-161,  HFC- 
236fa,  HFC-245ca,  HFC-245ea,  HFC- 
245eb,  HFC-245fa,  HFC-236ea,  HFC- 
365mfc,  HCFC-31,  HCFC-123a.  HCFC- 
151a.  C4F9OCH3  (CF3)2CFCF20CH, 
C4F9OC2H5.  and  (CF3)2CFCF20C2Hs 

The  State  of  Utah  maintains  its 
definition  of  a  VOC  in  UACR  R307-1- 
1.  "Foreword  and  Definitions".  Utah 
does  not  rewrite  its  VOC  definition 
when  EPA  changes  the  excluded 
compound  list,  but  instead  the  State 
incorporates  by  reference  EPAs 
definition  as  defined  in  40  CFR 
51.100(s)(l)  and  notes  the  specific 
Federal  Register  action  where  EPA 
modified  the  Federal  definition. 
Therefore,  based  on  the  above  EPA 


revisions  to  the  Federal  VOC  definition, 
the  Governor's  November  8,  1995, 
submittal  incorporated  EPAs  October  5. 
1994,  revision,  the  Governor's  Februar\- 
12,  1996,  submittal  incorporated  EPA's 
June  16,  1995,  revision,  the  Governor's 
November  20,  1996,  submittal 
incorporated  EPA's  February  7,  1996. 
revision,  the  Governor's  May  15.  1997, 
submittal  incorporated  EPA's  October  8, 
1996,  revision,  and  the  Governor's  June 
10,  1998,  submittal  incorporated  EP.A's 
August  25,  1997,  revision. 

In  addition  to  the  above,  the 
Governor's  November  20,  1996,  revision 
deleted  UACR  R307-14-8 
("Perchloroethylene  Dry  Cleaning 
Plants")  which  had  regulated  dry- 
cleaning  plants  as  a  source  of  VOCs 
contributing  to  the  formation  of 
tropospheric  ozone.  This  is  acceptable 
to  EPA  as  States  have  the  option  to 
exclude  from  control  those  VOC 
compounds  that  EPA  has  found  to  be 
negligibly  reactive.  See,  e.g..  61  FR 
4588,  4590.  February  7.  1996.  EPA 
notes,  however,  that  PERC  was  listed  as 
a  hazardous  air  pollutant  (HAP)  under 
section  112(b)  of  the  CAA.  Pursuant  to 
CAA  section  112(d),  EPA  issued  two 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
two  major  PERC  source  categories:  PERC 
dry  cleaning  (58  FR  49354.  September 
22,  1993)  and  halogenated  solvent 
cleaning  (59  FR  61801.  December  2. 
1994).  Currently,  the  use  of  PERC  in 
dry-cleaning  plants  is  regulated  as  a 
HAP  in  Utah.  The  provisions  to  address 
this  HAP  are  found  in  40  CFR  63. 
subpart  M.  "National  Perchloroethylene 
Air  Emissions  Standards  for  Dry 
Cleaning  Facilities,"  which  were 
incorporated  by  reference  into  Utah's 
UACR  R307-10-2  on  February  1.  1995. 

Finally.  EPA  is  approving  the  minor 
wording  changes  to  UACR  R307-6-1 
regarding  VOC  emissions  from  air 
strippers  and  soil  venting  projects  that 
were  submitted  by  the  Governor  on 
February  12,  1996.  These  changes  did 
not  aff^ect  the  rule's  requirements,  but 
merely  replaced  the  title  of  the  Utah  Air 
Conservation  Committee  with  the  "Utah 
Air  Quality  Board",  corrected  the 
spelling  of  "de  minimis",  deleted  the 
capitalization  of  "executive  secretary", 
and  changed  the  old  Utah  Department  of 
Health  statutory  citation  (26-13-6)  to 
the  correct  Utah  Department  of 
Environmental  Qualitv  citation  of  19-2- 
104. 

Analysis  of  the  State's  Process 

The  CAA  requires  States  to  observe 
certain  procedural  requirements  in 
developing  SIP  revisions  for  submittal 
to  EPA.  Section  110(a)(2)  of  the  CAA 
provides  that  each  SIP  revision  be 


43626  Federal  Register/ Vol.  63,  No.  157 /Friday,  August  14,  1998 /Rules  and  Regulations 


adopted  after  going  through  a  reasonable 
notice  and  public  hearing  process  prior 
to  being  submitted  by  a  State  to  EPA. 
EPA  has  evaluated  each  of  the  above 
Governor's  submittals  and  discusses 
them  below. 

A.  November  8.  1995.  submittal:  The 
State  held  a  public  hearing  on  May  2. 
1995.  and  this  revision  to  the  State's 
VOC  definition  became  effective  on  May 
31.  1995.  EPA  took  no  action  on  the 
Governor's  submittal  and,  by  operation 
of  law  under  the  provisions  of  section 
110(k)(l)(B)  of  the  CAA,  the  submittal 
became  complete  on  Mav  8,  1996. 

B.  February  12.  1996.  submittal:  The 
State  held  a  public  hearing  on 
September  20,  1995,  and  this  revision  to 
the  State's  VOC  definition  became 
effective  on  October  12.  1995.  EPA  took 
no  action  on  the  Governor's  submittal 
and,  by  operation  of  law  under  the 
provisions  of  section  110(k)(l)(B)  of  the 
CAA,  the  submittal  became  complete  on 
August  12.  1996. 

C.  February  12.  1996:  De  Minimis 
Emissions  from  Air  Strippers  and  Soil 
Venting  Projects  submittal.  Under  Utah 
Code  63-46a-9(l)  State  agencies  are  to 
review  each  rule  within  five  years  of  its 
adoption  or  amendment.  This  review 
must  determine  whether  statutory 
provisions  authorizing  or  requiring  the 
rule  remain  in  place  and  also  must 
consider  any  written  comments 
submitted  since  the  rule  was  enacted  or 
amended.  The  State  agency  may 
continue,  amend,  or  repeal  the  rule. 
UACR  R307-6  had  not  been  amended 
since  it  became  effective  on  October  1, 
1990,  and,  therefore,  a  five-year  review 
was  due  on  October  1,  1995.  The  State 
amended  the  rule  but  made  only 
nonsubstantive  changes,  which  are 
described  above.  These  changes  became 
effective  on  October  1,  1995.  The  State 
did  not  provide  notice  and  public 
hearing  before  adopting  the  changes,  but 
because  of  the  minor,  nonsubstantive 
nature  of  the  changes,  EPA  believes  that 
it  was  not  necessary  for  the  State  to 
provide  notice  and  public  hearing 
before  adopting  these  changes.  EPA  took 
no  action  on  the  Governor's  submittal 
and,  by  operation  of  law  under  the 
provisions  of  section  110(k)(l)(B)  of  the 
CAA,  the  submittal  became  complete  on 
August  12,  1996. 

D.  November  20.  1996.  submittal:  This 
submittal  involved  two  revisions.  The 
first  changed  the  State's  VOC  definition 
to  exclude  PERC.  A  public  hearing  on 
this  portion  of  the  submittal  was  held 
on  April  18,  1996,  and  this  revision 
became  effective  on  June  6,  1996.  The 
second  revision  involved  the  removal  of 
UACR  R307-14-8,  requirements  for 
Perchloroethylene  Dry  Cleaning  Plants. 
A  public  hearing  on  this  portion  of  the 


submittal  was  held  on  June  25,  1996, 
and  this  revision  became  effective  on 
August  8, 1996.  EPA  took  no  action  on 
the  Governor's  submittal  and,  by 
operation  of  law  under  the  provisions  of 
section  110(k)(l)(B)  of  the  CAA,  the 
submittal  became  complete  on  May  20, 
1997. 

E.  May  15.  1997,  submittal:  The  State 
held  a  public  hearing  on  December  17, 

1996.  and  this  revision  to  the  State's 
VOC  definition  became  effective  on 
February  14,  1997.  EPA  took  no  action 
on  the  Governor's  submittal  and,  by 
operation  of  law  under  the  provisions  of 
section  110(k)(l)(B)  of  the  CAA,  the 
submittal  became  complete  on 
November  15,  1997. 

F.  June  10.  1998.  submittal:  The  State 
held  a  public  hearing  on  November  19, 

1997.  and  this  revision  to  the  State's 
VOC  definition  became  effective  on 
January  8.  1998.  A  letter  was  sent  to  the 
Governor  on  July  6.  1998  determining 
that  the  submittal  was  complete. 

II.  Final  Action 

EPA  is  approving  the  Governor's 
submittals  of  November  8,  1995, 
February  12,  1996,  November  20,  1996, 
May  15,  1997,  and  June  10,  1998,  that 
revised  and  updated  Utah's  definition  of 
a  volatile  organic  compound  (VOC)  in 
UACR  R307-1-1.  The  November  8, 

1995,  February  12,  1996,  November  20, 

1996,  and  May  15, 1997,  revisions  were 
necessary  to  delete  volatile  methyl 

si loxanes,  parachlorobenzotrifluoride 
(PCBTF),  acetone,  perchloroethylene 
(PERC).  HFC  43-lOmee,  HCFC  225ca 
and  HCFC  225cb  as  EPA  had  previously 
determined  that  these  compounds  have 
a  negligible  contribution  to  tropospheric 
ozone  formation.  The  June  10,  1998 
submittal  incorporated  the  deletion  of 
16  more  pollutants  from  the  federal  list 
that  were  determined  to  have  a 
negligible  contribution  to  tropospheric 
ozone  formation;  the  compounds  are: 
HFC-32,  HFC-161.  HFC-236fa,  HFC- 
245ca.  HFC-245ea,  HFC-245eb,  HFC- 
245fa,  HFC-236ea,  HFC-365mfc, 
HCFC-31,  HCFC-123a,  HCFC-151a, 
C4F9OCH3.  {CF,)2CFCF20CHi. 
C4F9OC2H5,  and  (CF:,)2CFCF20C2H5.  In 
addition,  this  action  approves  the 
Governor's  February  12,  1996,  submittal 
that  included  minor  revisions  to  UACR 
R307-6-1  regarding  VOC  emissions 
from  air  strippers  and  soil  venting 
operations.  EPA  is  also  approving  the 
Governor's  November  20, 1996,  request 
for  the  removal  of  UACR  R307-14-8 
which  had  addressed  requirements  for 
perchloroethylene  dry  cleaning  plants 
located  in  ozone  nonattainment  and 
maintenance  areas. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 


views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  October  13,  1998 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
September  14,  1998. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  and 
inform  the  public  that  the  rule  will  not 
take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  on  this 
rule  should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  October  13,  1998  and  no  further 
action  will  be  taken  on  the  proposed 
rule. 

Although  EPA  is  approving  Utah's 
definitions  of  VOC  which  reflect  EPA's 
August  25,  1997  revisions  to  the  federal 
definition,  on  April  9,  1998,  EPA 
published  a  revised  definition  of  VOC 
(63  FR  17331)  which  became  effective 
on  May  11,  1998.  EPA's  definition 
excludes  methyl  acetate  from  the 
definition  of  VOC  on  the  basis  that  it  is 
of  negligible  reactivity  and  does  not 
contribute  to  tropospheric  ozone 
formation.  The  State's  definition  does 
not  exclude  this  compound.  Therefore, 
the  State's  definition  of  VOC  provides 
for  the  regulation  of  methyl  acetate, 
which  is  no  longer  considered  to  be  a 
VOC  by  EPA. 

Ill .  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review,"  review. 

The  final  rule  is  not  subject  to 
Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
Executive  Order  12866. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
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have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPS  on 
such  grounds.  Union  Electric  Co.,  v. 
U.S.  EPA,  427  U.S.  246,  255-66  (1976); 
42  U.S.C.  7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result' in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  firom  this  action. 

D.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  13.  1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovenunental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Dated:  July  30,  1998. 
Patricia  D.  Hull, 

Acting  Regional  Administrator,  Region  VIII. 
40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  IT— Utah 

2.  Section  52.2320  is  amended  by 
adding  paragraph  (c)  (40)  to  read  as 
follows: 

§  52.2320    Identification  of  plan. 

***** 

(c)  *   *    * 

(40)  The  Governor  of  Utah  submitted 
revisions  to  the  Utah  State 
Implementation  Plan  to  revise  Utah's 
definition  of  a  volatile  organic 
compound  (VOC)  and  to  include 
nonsubstantive  wording  changes 
regarding  VOC  emissions  from  air 


strippers  and  soil  venting  operations. 
The  revisions  to  the  VOC  definition, 
found  in  UACR  R307-1-1,  were 
submitted  by  the  Governor  on 
November  8,  1995.  February  12,  1996, 
November  20,  1996,  May  15.  1997.  and 
June  10,  1998.  The  revisions  submitted 
Novembers,  1995.  February  12,  1996, 
November  20,  1996,  and  May  15.  1997, 
deleted  volatile  methyl  siloxanes. 
parachlorobenzotrifluoride  (PCBTF), 
acetone,  perchloroethylene  (PERC).  HFC 
43-1  Omee,  HCFC  225ca  and  HCFC 
225cb  from  the  definition  of  VOCs.  The 
June  10,  1998  submittal  incorporated 
the  deletion  of  16  more  pollutants  from 
the  federal  list  that  were  determined  to 
have  a  negligible  contribution  to 
tropospheric  ozone  formation;  the 
compounds  are:  HFC-32,  HFC-161, 
HFC-236fa,  HFC-245ca.  HFC-245ea, 
HFC-245eb,  HFC-245fa,  HFC-236ea. 
HFC-365mfc,  HCFC-31,  HCFC-123a. 
HCFC-151a,  C4F9C)CH3. 
(CFjIzCFCFzOCH,,  C4F9OC2H5.  and 
(CF3)2CFCF20C2H5  (compound  names 
only  are  listed  here,  refer  to  62  FR 
44901,  August  25,  1997  for  the  chemical 
name  and  62  FR  44903.  August  25,  1997 
for  the  complete  list  of  exempted  VOCs). 
A  second  February  12,  1996  Governor's 
submittal  contained  minor  wording 
revisions  which  were  made  to  UACR 
R307-6-1  regarding  VOC  emissions 
from  air  strippers  and  soil  venting 
operations.  'The  revision  submitted 
November  20,  1996  also  repealed  UACR 
R307-14-6  which  had  addressed 
requirements  for  perchloroethylene  dry 
cleaning  plants  located  in  ozone 
nonattainment  and  maintenance  areas, 
(i)  Incorporation  by  reference. 

(A)  UACR  R307-1-1,  a  portion  of 
Forward  and  Definitions,  definition  of 
VOC,  as  adopted  by  the  Utah  Air 
Quality  Board  on  January  7,  1998, 
effective  January  8,  1998. 

(B)  UACR  R367-6.  a  portion  of  De 
minimis  Emissions  from  Air  Strippers 
and  Soil  Venting  Projects, 
nonsubstantive  wording  changes, 
effective  October  1,  1995. 

|FR  Doc.  98-21748  Filed  8-13-98:  8:45  am] 
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action:  Final  rule. 


SUMMARY:  EPA  is  finalizing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  April  30.  1998. 
This  final  action  will  incorporate  this 
rule  into  the  federally  approved  SIP. 
The  intended  effect  of  finalizing  this 
action  is  to  regulate  emissions  of 
volatile  organic  compounds  (VOCs)  and 
oxides  of  sulfur  (SOx)  in  accordance 
with  the  requirements  of  the  Clean  Air 
Act.  as  amended  in  1990  (CAA  or  the 
Act).  The  rule  controls  VOC  and  SOx 
emissions  from  petroleum  refinery 
vacuum-producing  devices  or  systems. 
Thus.  EPA  is  finalizing  a  simultaneous 
limited  approval  and  limited 
disapproval  under  CAA  provisions 
regarding  EPA  action  on  SIP  submittals 
and  general  rulemaking  authority 
because  the  rule,  while  strengthening 
the  SIP.  also  does  not  fully  meet  the 
CAA  provisions  regarding  plan 
submissions  and  requirements  for 
nonattainment  areas.  As  a  result  of  this 
limited  disapproval  EPA  will  be 
required  to  impose  highway  funding  or 
emission  offset  sanctions  under  the 
CAA  unless  the  State  submits  and  EPA 
approves  corrections  to  the  identified 
deficiencies  within  18  months  of  the 
effective  date  of  this  disapproval. 
Moreover.  EPA  will  be  required  to 
promulgate  a  Federal  implementation 
plan  (FIP)  unless  the  deficiencies  are 
corrected  within  24  months  of  the 
effective  date  of  this  disapproval. 
EFFECTIVE  DATE:  This  action  is  effective 
on  September  14.  1998. 
ADDRESSES:  Copies  of  the  rule  and  EPA's 
evaluation  report  for  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule  are 
available  for  inspection  at  the  following 
locations: 
Rulemaking  Office.  (AIR-4),  Air 

Division,  U.S.  Environmental 

Protection  Agency,  Region  IX,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  S.W., 

Washington,  DC  20460 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section.  2020  "L"  Street. 

Sacramento.  CA  95812 
South  Coast  Air  Quality  Management 

District.  21865  E.  Copley  Drive. 

Diamond  Bar.  CA  91765-4182. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Tong,  Rulemaking  Office.  (AIR- 
4),  Air  Division,  U.S.  Envirorunental 
Protection  Agency,  Region  IX,  75 


Hawthorne  Street,  San  Francisco,  CA 
94105,  Telephone:  (415)  744-1191. 

SUPPLEMENTA'RY  INFORMATION: 

I.  Applicability 

The  rule  being  approved  into  the 
California  SIP  is:  South  Coast  Air 
Quality  Management  District 
(SCAQMD),  Rule  465,  Vacuum- 
Producing  Devices  or  Systems.  This  rule 
was  submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on  June 
19,  1992. 

II.  Background 

On  April  30,  1998  in  63  FR  23707, 
EPA  proposed  granting  limited  approval 
and  limited  disapproval  of  the  following 
rule  into  the  California  SIP:  SCAQMD, 
Rule  465,  Vacuum-Producing  Devices  or 
Systems.  Rule  465  was  adopted  by 
SCAQMD  on  November  1,  1991.  This 
rule  was  submitted  by  the  CARB,  to  EPA 
on  June  19,  1992.  This  rule  was 
submitted  in  response  to  EPA's  1988  SIP 
Call  and  the  CAA  section  182(a)(2)(A) 
requirement  that  nonattainment  areas 
fix  their  reasonably  available  control 
technology  (RACT)  rules  for  ozone  in 
accordance  with  EPA  guidance  that 
interpreted  the  requirements  of  the  pre- 
amendment  Act.  A  detailed  discussion 
of  the  background  for  the  above  rule  and 
nonattainment  area  is  provided  in  the 
proposed  rule  (PR)  cited  above. 

EPA  has  evaluated  the  above  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA's 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 
guidance  documents  referenced  in  the 
PR.  EPA  is  finalizing  the  limited 
approval  of  this  rule  in  order  to 
strengthen  the  SIP  and  finalizing  the 
limited  disapproval  requiring  the 
correction  of  the  remaining  deficiencies. 
These  deficiencies  include  updating  a 
listing  of  compounds  exempt  from  the 
definition  of  volatile  organic 
compounds  to  remove  carbon 
tetrachloride  and  the  need  to  explicitly 
state  recording,  reporting  and  record 
retention  requirements  in  the  rule. 
These  corrections  are  needed  to  ensure 
consistency  with  EPA's  definition  of 
exempt  compounds  and  for 
enforceability  of  emission  limits 
provided  in  the  rule.  A  detailed 
discussion  of  the  rule  provisions  and 
evaluations  has  been  provided  in  the  PR 
and  in  the  technical  support  document 
(TSD)  available  at  EPA's  Region  IX 
office  (TSD  dated  3/23/98  for  SCAQMD 
Rule  465). 

III.  Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  63  FR  23707  dated  April  30, 


1998.  EPA  received  no  comment  letters 
on  the  proposed  rule. 

IV.  EPA  Action 

EPA  is  finalizing  a  limited  approval 
and  a  limited  disapproval  of  the  above- 
referenced  rule.  The  limited  approval  of 
this  rule  is  being  finalized  under  section 
1 10(k)(3)  in  light  of  EPA's  authority 
pursuant  to  section  301(a)  to  adopt 
regulations  necessary  to  further  air 
quality  by  strengthening  the  SIP.  The 
approval  is  limited  in  the  sense  that  the 
rule  strengthens  the  SIP.  However,  the 
rule  does  not  meet  the  section 
182(a)(2)(A)  CAA  requirement  because 
of  the  rule  deficiencies  which  were 
discussed  in  the  PR.  Thus,  in  order  to 
strengthen  the  SIP,  EPA  is  granting 
limited  approval  of  this  rule  under 
sections  110(k)(3)  and  301(a)  of  the 
CAA.  This  action  approves  the  rule  into 
the  SIP  as  federally  enforceable  rule. 

At  the  same  time,  EPA  is  finalizing 
the  limited  disapproval  of  this  rule 
because  it  contains  deficiencies  that 
have  not  been  corrected  as  required  by 
section  182(a)(2)(A)  of  the  CAA,  and,  as 
such,  the  rule  does  not  fully  meet  the 
requirements  of  Part  D  of  the  Act.  As 
stated  in  the  Proposed  Rule  (PR),  upon 
the  effective  date  of  this  Final  Rule  (FR), 
the  18  month  clock  for  sanctions  and 
the  24  month  FIP  clock  will  begin. 
Sections  179(a)  and  110(c).  If  the  State 
does  not  submit  the  required  corrections 
and  EPA  does  not  approve  the  submittal 
within  18  months  of  the  effective  date 
of  the  FR,  either  the  highway  sanction 
or  the  offset  sanction  will  be  imposed  at 
the  18  month  mark.  It  should  be  noted 
that  the  rule  covered  by  this  FR  has 
been  adopted  by  the  SCAQMD  and  is 
currently  in  effect  in  the  SCAQMD. 
EPA's  limited  disapproval  action  will 
not  prevent  SCAQMD  or  EPA  from 
enforcing  this  rule. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

V.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  firom  E.O.  12866  review. 

The  final  rule  is  not  subject  to  E.O. 
13045,  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks,"  because  it  is  not  an 
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"economically  significant"  action  under 
E.O. 12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  sections  110  and 
301,  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
action  concerning  SIPS  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 


Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  13,  1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds.  Sulfur  oxides. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1.  1982. 

Dated;  July  29.  1998. 

Nora  L.  McGee, 

Acting  Regional  Administrator.  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(188)(i)(C)(2)'to 
read  as  follows: 

§  52.220    Identification  of  plan. 


(c)*   •   * 
(188)  *    *    * 
(i)*    *    * 
(O*    *    * 

(2)  Rule  465.  amended  on  November 
1,  1991. 


[FR  Doc.  98-21895  Filed  8-13-98:  8:45  am] 
BILLING  CODE  aS60-6(M> 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300693A;  FRL-6021-9] 
RIN  2070-AB78 

Spinosad;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
spinosad  in  or  on  coffee  at  0.02  parts  per 
million  (ppm).  This  action  is  being 
initiated  by  EPA  under  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA), 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (Pub.  L.  104- 
170).  The  United  States  Ctepartment  of 
Agriculture/Agricultural  Research 
Service  (USDA/ARS)  has  requested  that 
EPA  establish  a  time-limited  tolerance 
on  coffee  in  order  for  USDA/ARS  to 
conduct  efficacy  testing  of  spinosad  to 
control  the  Mediterranean  Fruit  Fly. 
This  testing  will  be  conducted  on  80 
acres  in  Hawaii  under  an  Experimental 
Use  Permit  (EUP). 
DATES:  This  regulation  is  effective 
August  14.  1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  Ocotber  13.  1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  [OPP-300693A]. 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency.  Rm  M3708.  401  M  St..  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  foru-arded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees.  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
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filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
3b0693Al.  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SVV.. 
Washington,  DC  20460.  In  person  bring 
comments  to:  Rm.  119,  CM  #2,  1921 
Jefferson  Davis  Highway.  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  to: 
opp-docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300693AI.  No  confidential  business 
information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Susan  Lewis,  Registration  Division 
[7505CI,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703)  305-7448.  e-mail: 
lewis.susan@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  15,  1998  (63 
FR  18329)(FRL-5785-7).  EPA 
established  permanent  tolerances  by 
removing  the  time  limitation  for  the 
tolerance  for  residues  of  the  insecticide 
spinosad  in  or  on  cottonseed  at  0.02 
ppm  and  by  establishing  tolerances  in  or 
on  almonds  at  0.02  ppm;  almond  hulls 
at  2.0  ppm;  apples  at  0.2  ppm;  apple 
pomace,  wet  at  0.5  ppm;  citrus  fruits 
group  at  0.3  ppm;  dried  citrus  pulp  at 
0.5  ppm;  citrus  oil  at  3.0  ppm;  cotton 
gin  byproducts  at  1.5  ppm;  fruiting 
vegetables  (except  cucurbits)  group  at 
0.4  ppm;  leafy  vegetables  (except 
Brassica  vegetables)  group  at  8.0  ppm; 
Brassica  (cole),  leafy  vegetables,  head 
and  stem  subgroup  at  2.0  ppm;  Brassica 
(cole),  leafy  vegetables,  greens  subgroup 
at  15.0  ppm;  fat  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  0.7  ppm;  meat  of 
cattle,  goats,  hogs,  horses,  and  sheep  at 
0.04  ppm;  meat  byproducts  of  cattle, 
goats,  hogs,  horses,  and  sheep  at  0.2 
ppm;  milk  fat  at  0.5  ppm;  and  whole 
milk  at  0.04  ppm. 


In  the  Federal  Register  of  July  28, 
1998  (63  FR  40239)(FRL-6020-6).  EPA 
issued  a  proposed  rule  announcing  the 
request  for  a  time-limited  tolerance  on 
coffee  by  USDA/ARS.  There  were  no 
comments  received  in  response  to  the 
proposed  rule. 

The  USDA  has  requested  that  EPA 
establish  a  time-limited  tolerance  for 
residues  of  spinosad  in  or  on  coffee. 
USDA  has  requested  this  tolerance  in 
order  to  conduct  efficacy  testing  of 
spinosad  for  control  of  the 
Mediterranean  Fruit  Fly.  This  testing 
will  be  conducted  on  80  acres  in  Hawaii 
under  an  Experimental  Use  Permit 
(EUP). 

The  Agency  has  concluded  that  a 
tolerance  of  0.02  ppm  (which  is  the 
Limit  of  Quantitation  (LOQJ  for  the 
analytical  method)  is  adequate  for 
coffee.  This  is  based  on  a  very  low 
application  rate  and  the  fact  that  the 
hull  of  the  coffee  bean  is  removed.  No 
residues  are  expected  to  be  found  on  the 
coffee  beans.  The  tolerance  will  expire 
on  August  28,  2000. 

L  Risk  Assessment  and  Statutory 
Findings 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First. 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second.  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g..  food  and 
drinking  water)  and  through  exposures 


that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  RfD  to  evaluate  the 
chronic  risks  posed  by  pesticide 
exposure.  For  shorter  term  risks,  EPA 
calculates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human 
exposure  into  the  NOEL  from  the 
appropriate  animal  study.  Commonly, 
EPA  finds  MOEs  lower  than  100  to  be 
unacceptable.  This  hundredfold  MOE  is 
based  on  the  same  rationale  as  the 
hundredfold  uncertainty  factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-teim 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
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carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1—7  days. 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  demjal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowmer  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 


lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure. 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

II.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  the  existing 


uses  of  spinosad.  EPA  had  sufficient 
data  to  assess  the  hazards  of  spinosad 
and  to  make  a  determination  on 
aggregate  exposure,  consistent  with 
section  408(b)(2).  for  tolerances  for 
residues  of  spinosad  for  those  uses. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  existing  tolerances 
follows. 

A .  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  spinosad  are 
discussed  below. 

1.  Acute  toxicity  studies  with 
technical  spinosad  (88%  -  90.4%):  Oral 
LD50  in  the  rat  is  >  5,000  milligram/ 
kilogram  (mg/kg)  for  males  and  females 
-  Toxicity  Category  1\';  dermal  LD.v..  in 
the  rat  is  >  2.800  mg/kg  for  males  and 
females  -  Toxicity  Category  III; 
inhalation  LC50  in  the  rat  is  >  5.18  mg/ 
L  -  Toxicity  Category  IV;  primary  eye 
irritation  in  the  rabbit  (slight 
conjunctival  irritation)  -  Toxicity 
Category  IV;  primary  dermal  irritation  in 
the  rabbit  (no  erythema  and  edema)  - 
Toxicity  Category  IV.  Spinosad  is  not  a 
sensitizer. 

2.  Acute  toxicity  studies  with  the  end- 
use  (44%  formulation)  product  for 
spinosad:  Oral  LD50  in  the  rat  is  >  5,000 
mg/kg  for  males  and  females  -  Toxicity 
Category  IV;  dermal  LD50  in  the  rat  is  > 
2,800  mg/kg  for  males  and  females  - 
Toxicity  Category  III;  inhalation  LCso  in 
the  rat  is  >  5  mg/L  -  Toxicity  Category 
rV;  primary  eye  irritation  in  the  rabbit 
(slight  conjunctival  irritation)  -  Toxicity 
Category  FV;  primary  dermal  irritation  in 
the  rabbit  (slight  transient  erythema  and 
edema)  -  Toxicity  Category  IV;  not  a 
sensitizer. 

3.  In  a  subchronic  feeding  study  in 
rats,  the  no-observed  adverse  effect  level 
(NOAEL)  was  33.9  and  38.8  mg/kg/day 
for  males  and  females,  respectively.  The 
lowest  observed  effect  level  (LOEL)  was 
68.5  and  78.1  mg/kg/day  for  males  and 
females,  respectively  based  on 
decreased  body  weight  gain,  anemia, 
and  vacuolation  in  multiple  organs 
(kidney,  liver,  heart,  spleen,  adrenals, 
and  thyroid). 

4.  In  a  subchronic  feeding  study  in 
mice,  the  no  observed  effect  level 
(NOEL)  was  7.5  mg/kg/day  and  the 
LOEL  was  22.5  mg/kg/day  based  on 
cytoplasmic  vacuolation  in  multiple 
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organs  (kidney,  liver,  heart,  stomach, 
lymphoid  organs,  and  ovary). 

5.  In  a  subchronic  feeding  study  in 
dogs,  the  NOEL  was  4.89  and  5.38  mg/ 
kg/day  for  males  and  females, 
respectively.  The  LOEL  was  9.73  mg/kg/ 
day  and  10.5  mg/kg/day  based  on 
decreased  mean  body  weights  and  food 
consumption,  and  anemia. 

6.  In  a  21-day  dermal  study  in  rats, 
the  NOEL  for  systemic  effects  was  > 
1,000  mg/kg/day  (limit  dose).  No 
systemic  toxicity  was  observed  at  any 
dose  tested. 

7.  In  a  chronic  feeding  study  in  dogs, 
the  NOEL  was  2.68  mg/kg/day.  The 
LOEL  was  8.22  mg/kg/day  based  on 
increased  liver  enzymes  (ALT,  AST), 
triglycerides;  vacuolated  cells 
(parathyroid),  and  arteritis. 

8.  In  an  carcinogenicity  study  in  mice, 
the  NOEL  was  11.4  mg/kg/day.  The 
LOEL  was  50.9  mg/kg/day  based  on 
decreased  body  weight  gains,  increased 
mortality,  hematologic  effects,  increased 
thickening  of  the  gastric  mucosa,  and 
histologic  changes  in  the  stomach  of 
males. 

9.  In  a  chronic  feeding/ 
carcinogenicity/neurotoxicity  study  in 
rats,  the  NOEL  (systemic)  was  9.5  and 

12.0  mg/kg/day  for  males  and  females, 
respectively.  The  LOEL  (systemic)  was 

24.1  and  30.3  mg/kg/day  for  males  and 
females,  respectively  based  on 
vacuolation  of  epithelial  follicular  cells 
of  the  thyroid.  The  neurological  NOEL 
was  46  and  57  mg/kg/day  for  males  and 
females,  respectively.  The  neurological 
LOEL  was  not  determined. 

10.  In  a  developmental  study  in 
rabbits,  the  maternal  NOEL  was  S  50 
mg/kg/day.  The  maternal  LOEL  was  not 
established.  The  developmental  NOEL 
was  a  50  mg/kg/day.  The 
developmental  LOEL  was  not 
established. 

11.  In  a  developmental  study  in  rats, 
the  maternal  NOEL  was  >  200  mg/kg/ 
day.  The  maternal  LOEL  was  not 
established.  The  developmental  NOEL 
was  >  200  mg/kg/day.  The 
developmental  LOEL  was  not 
established. 

12.  In  a  two-generation  reproduction 
toxicity  study  in  rats,  the  systemic 
NOEL  was  10  mg/kg/day.  The  systemic 
LOEL  was  100  mg/kg/day  based  on 
increased  organ  weights  (heart,  liver, 
kidney,  spleen,  thyroid),  histopath 
lesions  in  the  lungs  and  mesenteric 
lymph  nodes,  stomach  (F).  and  prostate. 
The  reproductive  NOEL  was  10  mg/kg/ 
day.  The  reproductive  LOEL  was  100 
mg/kg/day  based  on  decreased  litter 
size,  decreased  pup  survival,  decreased 
body  weight,  increased  incidence  of 
dystocia  and/or  vaginal  bleeding  post- 


partum with  associated  increased 
mortality  of  dams. 

13.  Studies  on  gene  mutation  and 
other  genotoxic  effects:  In  a  Gene 
Mutation  Assay  (mouse  forward 
mutation)  there  was  no  forward 
mutation  induction  in  mouse  lymphoma 
L5178Y  Tk  +/-  cells  at  concentrations  of 
0,  1,  5,  10,  15,  20,  or  25  ng/ml  without 
metabolic  activation  or  at 
concentrations  of  15  through  50  jig/ml 
with  metabolic  activation.  In  a 
Structural  Chromosomal  Aberration 
Assay  In  vitro  there  was  no  increase  in 
the  number  of  CHO  (chinese  hamster 
ovary)  cells  with  chromosomal 
aberrations  at  concentrations  from  20  to 
35  ^g/ml  (without  activation)  or 
concentrations  from  100  to  500  jig/ml 
(with  activation).  In  a  Micronucleus 
Test  in  mice,  there  was  no  increase  in 
the  frequencey  of  micronuclei  in  bone 
marrow  cells  from  mice  treated  at 
concentrations  from  500  to  2,000  ng/ml 
for  2  days.  In  Other  Genotoxicity 
Assays,  unscheduled  DNA  synthesis 
was  not  induced  in  adult  rat 
hepatocytes  in  vitro  at  concentrations  of 
0.01  to  5  ng/ml  tested. 

14.  The  results  of  three  metaboUsm 
studies  are  as  follows:  i.  Approximately 
95%  of  technical  spinosad  was 
eliminated  by  24  hours  mainly  in  the 
urine  (34%),  bile  (36%),  and  tissues  and 
carcass  (21%).  MetaboUtes  include  the 
glutathione  conjugates  of  the  unchanged 
form  as  well  as  N-  and  O-demethylated 
forms  of  XDE-105  (Factor  D). 

ii.  At  100  mg/kg/dose,  the 
radiolabeled  XDE-105  (Factor  D)  was 
primarily  excreted  in  the  feces  (68%) 
after  24-hours.  The  absorption, 
distribution,  and  elimination  of  14C- 
XDE-105  (Factor  A)  demonstrated  no 
appreciable  differences  based  on  dose  or 
repeated  dosing. 

iii.  At  high  (100  mg/kg)  doses,  there 
are  no  major  differences  in  the 
bioavailability,  routes  or  rates  of 
excretion  or  metabolism  of  14C-XDE- 
105  (Factor  A)  following  oral 
administration. 

15.  In  an  acute  neurotoxicity  study, 
groups  of  Fischer  334  rats  (10/sex/dose) 
received  a  single  oral  (gavage) 
administration  of  spinosad  (87.9%)  at 
dose  levels  of  0,  200,  630,  or  2,000  mg/ 
kg.  There  were  no  effects  on 
neurobehavioral  endpoints  or 
histopathology  of  the  nervous  system. 
For  neurotoxicity,  the  NOEL  was  S 
2,000  mg/kg/day  (HDT).  A  LOEL  was 
not  established. 

16.  In  a  subchronic  neurotoxicity 
study,  groups  of  Fischer  344  rats  (10/ 
sex/dose)  were  administered  diets 
containing  spinosad  at  levels  of  0,  0.003, 
0.006,  0.012,  or  0.06%  (0,  2.2,  4.3,  8.6, 
or  42.7  mg/kg/day  for  males  and  2.6, 


5.2,  10.4,  or  52.1  mg/kg/day  for  females, 
respectively).  There  were  no  effects  on 
neurobehavior  endpoints  or 
histopathology  of  the  nervous  system. 
For  neurotoxicity,  the  NOEL  was  S  42.7 
and  S  52.1  mg/kg/day  in  males  and 
females,  respectively  (HDT). 

17.  In  the  2-year  chronic 
neurotoxicity  study,  groups  of  Fischer 
344  rats  (65/sex/dose)  received  diets 
containing  spinosad  at  dose  levels  of  0, 
0.005,  0.02,  0.05,  or  0.1%  (0,  2.4.  9.5, 
24.1,  or  49.4  mg/kg/day  for  males  and  0, 
3.0,  12.0,  30.3.  or  62.2  mg/kg/day  for 
females,  respectively).  Neurobehavioral 
testing  performed  at  3,  6.  9.  and  12 
months  of  study  was  negative,  and 
histopathological  evaluation  of  perfused 
tissues  at  study  termination  did  not 
identify  pathology  of  the  central  or 
peripheral  nervous  system.  There  was 
no  evidence  of  neurotoxicity.  For 
neuropathology,  the  NOEL  was  0.1%  (S 
46  mg/kg/day  for  males  and  57  mg/kg/ 
day  for  females  (HDT). 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  EPA  did  not  select 

a  dose  and  endpoint  for  an  acute  dietary 
risk  assessment  due  to  the  lack  of 
toxicological  effects  attributable  to  a 
single  exposure  (dose)  in  studies 
available  in  the  data  base  including  oral 
developmental  toxicity  studies  in  rats 
and  rabbits.  In  the  acute  neurotoxicity 
study  the  NOEL  was  S  2,000  mg/kg/ 
day. 

2.  Short  -  (1  day  to  7  days), 
intermediate-  (1  week  to  several 
months),  and  chronic  -  term 
occupational  and  residential  dermal 
and  inhalation  toxicity.  EPA  did  not 
select  a  dose  or  endpoint  for  short-, 
intermediate  and  long-term  dermal  risk 
assessments  because  (i)  lack  of 
appropriate  endpoints;  (ii)  the 
combination  of  molecular  structure  and 
size  as  well  as  the  lack  of  dermal  or 
systemic  toxicity  at  2,000  mg/kg/day  in 
a  21-day  dermal  toxicity  study  in  rats 
which  indicates  the  lack  of  dermal 
absorption;  and  (iii)  the  lack  of  long- 
term  exposure  based  on  the  current  use 
pattern.  Therefore,  a  dermal  risk 
assessment  is  not  required.  EPA  also 
determined  that  based  on  the  current 
use  pattern  and  exposure  scenario,  and 
inhalation  risk  assessment  is  not 
required. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  spinosad  at 
0.027  mg/kg/day.  This  RfD  is  based  on 
a  chronic  toxicity  study  in  dogs  using  a 
NOEL  of  2.68  mg/kg/day.  The  LOEL  was 
8.46  mg/kg/day  based  on  vacuolation  in 
glandular  cells  (parathyroid)  and 
lymphatic  tissues,  arteritis  and  increases 
in  serum  enzymes  such  as  alanine 
aminotransferase,  and  aspartate 
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aminotransferase,  and  triglyceride  levels 
in  dogs  fed  spinosad  in  the  diet  at  dose 
levels  of  1.44,  2.68,  or  8.46  mg/kg/day 
for  52  weeks.  A  hundredfold 
uncertainty  factor  (UF)  was  applied  to 
the  NOEL  of  2.68  mg/kg/day  to  account 
for  inter-  and  intra-species  variation. 

EPA  determined  that  the  lOX  factor  to 
account  for  enhanced  sensitivity  of 
infants  and  children  (as  required  by 
FQPA)  should  be  removed.  Thus,  an 
imcertainty  factor  of  100  is  adequate 
and  the  RfD  remains  at  0.027  mg/kg/ 
day. 

The  FQPA  factor  is  removed  because: 
(i)  the  data  provided  no  indication  of 
increased  susceptibility  of  rats  or  rabbits 
to  in  utero  and/or  post-natal  exposure  to 
spinosad.  In  the  prenatal  developmental 
toxicity  studies  in  rats  and  rabbits  and 
the  two-generation  reproduction  study 
in  rats,  effects  in  the  offspring  were 
observed  only  at  or  below  treatment 
levels  which  resulted  in  evidence  of 
parental  toxicity,  (ii)  No  neurotoxic 
signs  have  been  observed  in  any  of  the 
standard  required  studies  conducted, 
(iii)  The  toxicology  data  base  is 
complete  and  there  are  no  data  gaps. 

4.  Carcinogenicity.  There  is  no 
evidence  of  carcinogenicity  in  studies  in 
either  the  mouse  or  rat. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.495)  for  the  residues  of 
spinosad  in  or  on  almonds  at  0.02  ppm; 
almond  hulls  at  2.0  ppm;  apples  at  0.2 
ppm;  apple  pomace,  wet  at  0.5  ppm; 
citrus  fruits  group  at  0.3  ppm;  dried 
citrus  pulp  at  0.5  ppm;  citrus  oil  at  3.0 
ppm;  cottonseed  at  0.02  ppm;  cotton  gin 
byproducts  at  1.5  ppm;  fruiting 
vegetables  (except  cucurbits)  group  at 
0.4  ppm;  leafy  vegetables  (except 
Brassica  vegetables)  group  at  8.0  ppm; 
Brassica  (cole),  leafy  vegetables,  head 
and  stem  subgroup  at  2.0  ppm;  Brassica 
(cole),  leafy  vegetables,  greei*s  subgroup 
at  15.0  ppm;  fat  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  0.7  ppm;  meat  of 
cattle,  goats,  hogs,  horses,  and  sheep  at 
0.04  ppm;  meat  byproducts  of  cattle, 
goats,  hogs,  horses,  and  sheep  at  0.2 
ppm;  milk  fat  at  0.5  ppm;  and  whole 
milk  at  0.04  ppm. 

For  the  existing  uses  referred  to 
above,  risk  assessments  were  conducted 
by  EPA  to  assess  dietary  exposures  and 
risks  from  spinosad  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1  day  or  single  exposure.  No  acute 
toxicological  endpoints  were  identified 
for  spinosad  due  to  the  lack  of 


toxicological  effects  attributable  to  a 
single  exposure  (dose).  Therefore,  the 
Agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
acute  dietary  exposure. 

ii.  Chronic  exposure  and  risk.  The  RfD 
used  for  the  chronic  dietary  analysis  is 
0.027  mg/kg/day.  In  conducting  this 
chronic  dietary  risk  assessment,  EPA 
made  very  conservative  assumptions: 
100%  of  citrus,  almonds,  apples, 
fruiting  (except  cucurbit)  vegetables, 
Brassica  leafy  vegetables,  leafy 
vegetables,  cottonseed,  and  nuninant 
commodities  having  spinosad  tolerances 
will  contain  spinosad  residues  and 
those  residues  will  be  at  the  level  of  the 
established  tolerance.  This  results  in  an 
overestimate  of  human  dietary 
exposure.  Thus,  in  making  a  safety 
determination  for  this  tolerance,  EPA  is 
taking  into  account  this  conservative 
exposure  assessment. 

The  existing  spinosad  tolerances 
resulted  in  a  Theoretical  Maximum 
Residue  Contribution  (TMRC)  that  is 
equivalent  to  the  following  percentages 
of  the  RfD:  U.S.  population  (24%  of 
RfD);  nursing  infants  (<  1  year  old)(  8% 
of  RfD);  non-nuTsing  infants  (<  1  year 
old)  (24%  of  RfD);  children  (1-6  years 
old)  (34%  of  RfD);  children  (7-12  years 
old)  (29%  of  RfD);  Northeast  Region 
(25%  of  RfD);  Western  Region  (27%  of 
RfD);  Non-Hispanic  Blacks  (27%  of 
RfD);  Non-Hispanic  others  (37%  of  RfD); 
females  13+  years,  nursing  (27%  of 
RfD). 

The  Agency  believes  that  the  addition 
of  a  0.02  ppm  tolerance  for  spinosad  on 
coffee  will  only  change  the  percent  of 
the  RfD  used  for  any  of  the  categories 
listed  above  by  less  than  1%.  This  is 
based  on  the  fact  that  the  use  will  be 
limited  to  80  acres  in  Hawaii  for 
experimental  purposes  for  period  of 
time  not  to  exceed  2  years. 

2.  From  drinking  water.  The  Agency 
has  determined  that  spinosyns  Factor  A 
and  Factor  Dare  immobile  in  soil  and 
will  not  leach  into  ground  water.  Based 
on  structure/activity  relationships,  the 
Agency  concluded  that  the  spinosad 
metabolites/fermentation  impurities 
(spinosyns  Factor  B,  Factor  B  of  D, 
Factor  K,  and  other  related  Factors) 
were  of  no  more  toxicological  concern 
than  the  two  parent  compounds 
(spinosyns  Factor  A  and  Factor  D)  and 
therefore,  only  these  were  considered  in 
the  drinking  water  assessment.  EPA 
used  the  "Interim  Approach  for 
Addressing  Drinking  Water  Exposure  in 
Tolerance  Decision  Making"  issued  on 
11/17/97.  Thus,  the  PRZM/EXAMS 
Models  were  run  to  produce  estimates 
of  spinosad  in  surface  water.  The 
primary  use  of  these  models  is  to 
provide  a  screen  for  sorting  out 


pesticides  for  which  OPP  has  a  high 
degree  of  confidence  that  the  true  levels 
of  the  pesticide  in  drinking  water  will 
be  less  than  the  human  health  drinking 
water  levels  of  concern  (DWLOCs).  A 
human  health  DWLOC  is  the 
concentration  of  a  pesticide  in  drinking 
water  which  would  result  in  acceptable 
aggregate  risk,  after  having  already 
factored  in  all  food  exposures  and  other 
non-occupational  exposures  for  which 
OPP  has  reliable  data.  PRZM/EXAMS 
was  used  to  conduct  a  Tier  2  surface 
water  analysis.  The  Tier  2  estimated 
drinking  water  concentration  (EEC)  of 
spinosad  from  surface  water  sources  is 
not  likely  to  exceed  0.059  ^lg/l  from  use 
on  apples,  0.092  ng/1  from  use  on 
Brassica  vegetables.  0.065  ^ig/l  from  use 
on  cotton,  and  0.075  jig/l  from  use  on 
citrus. 

i.  Acute  exposure  and  risk.  Because 
no  acute  dietary  endpoint  was 
determined,  the  Agency  concludes  that 
there  is  a  reasonable  certainty  of  no 
harm  from  acute  exposure  from  drinking 
water. 

ii.  Chronic  exposure  and  risk.  Based 
on  the  chronic  dietary  (food)  exposure 
and  using  default  body  weights  and 
water  consumption  figures,  chronic 
drinking  water  levels  of  concern 
(DWLOC)  were  calculated.  The  chronic 
drinking  water  exposure  and  risk 
estimates  are  0.019890  mg/kg/dav  (690 
^lg/l  DWLOC)  for  the  overall  U.S.' 
population:  0.01896  mg/kg/day  (570  ng/ 
1  DWLOC)  for  females  13+  years, 
nursing;  and  0.016865  mg/kg/day  (170 
jig/l  DWLOC)  for  children  age  1-^  years. 

3.  From  non-dietary  exposure.  There 
are  no  current  residential  uses  for 
spinosad.  However,  the  proposed  use  of 
a  0.5%  spinosad  product  on  structural 
lumber  may  have  residential  uses.  This 
product  is  injected  into  drilled  holes 
and  then  sealed  after  treatment.  Due  to 
the  lack  of  toxicity  endpoints  (hazard) 
and  minimal  contact  with  the  active 
ingredient  during  and  after  application, 
exposure  to  residential  occupants  is  not 
expected. 

4.  Cumulative  exposure  to  substances 
m'f/i  common  mechanism  of  toxicity. 
Spinosad  has  not  yet  been  grouped  with 
any  other  insecticides  into  a  class. 

Section  408(b)(2)(D)(y)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity," 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
pohcies  and  methodologies  for 
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understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  fdes  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  wfith  any  other 
substances.  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
spinosad  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  L'nlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
spinosad  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  these 
tolerance  actions,  therefore,  EPA  has  not 
assumed  that  spinosad  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

Chronic  risk.  The  following 
information  is  based  on  the  review  of 


the  existing  uses  of  spinosad:  Using  the 
TMRC  exposure  assumptions  described 
above,  EPA  has  concluded  that 
aggregate  exposure  to  spinosad  from 
food  will  utilize  24%  of  the  RfD  for  the 
U.S.  population.  For  the  most  highly 
exposed  populations  subgroup,  children 
(1-6  years  old),  chronic  dietary  (food 
only)  exposure  occupies  34%  of  the 
RfD.  This  is  a  conservative  risk  estimate 
for  reasons  described  above.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  The  chronic  DWLOC 
for  the  infants  and  children  subgroup  is 
170  parts  per  billion  (ppb).  The  chronic 
modeling  estimates  (EECs)  for  spinosad 
residues  in  surface  water  are  as  high  as 
0.092  ppb  from  use  on  Brassica  leafy 
vegetables.  The  maximum  estimated 
concentrations  of  spinosad  in  surface 
water  are  less  than  EPA's  levels  of 
concern  for  spinosad  in  drinking  water 
as  a  contribution  to  chronic  aggregate 
exposure.  Taking  into  acqount  present 
uses  and  uses  proposed  in  this  risk 
assessment,  EPA  concludes  with 
reasonable  certainty  that  residues  of 
spinosad  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data  )  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Therefore,  the  Agency 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
chronic  aggregate  exposure  to  spinosad 
residues  from  food  and  water. 

No  dermal  or  inhalation  endpoints 
were  identified.  Due  to  the  nature  of  the 
non-dietary  use,  EPA  believes  that  the 
use  of  spinosad  in  treating  structural 
lumber  will  not  result  in  any  exposure 
through  the  oral  route.  Therefore,  the 
chronic  aggregate  risk  is  the  sum  of  food 
and  water. 

Based  on  the  above  information,  the 
Agency  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  chronic  aggregate  exposure 
to  spinosad  from  food  and  water 
resulting  from  the  addition  of  the  time- 
limited  experimental  use  on  coffee  as 
described  above. 

E.  Aggregate  Cancer  Risk  for  U.S. 
Population 

The  RfD  Committee  determined  that 
there  is  no  evidence  of  carcinogenicity 
in  studies  in  either  the  mouse  or  rat. 
Therefore,  a  carcinogenic  risk 
assessment  is  not  required. 


F.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  a.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
spinosad,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproducdon  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproducUve  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-cuid  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variability)  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/ safety  factor. 

b.  Developmental  toxicity  studies,  i.  In 
a  prenatal  developmental  toxicity  study, 
groups  of  pregnant  Sprague-Dawley  rats 
(30/group)  received  oral  (gavage) 
administration  of  spinosad  (88.6%)  in 
aqueous  0.5%  methycellulose  at  dose 
levels  of  0,  10,  50,  200  mg/kg/day 
during  gestation  days  6  through  17.  For 
maternal  toxicity,  the  NOEL  was  £  200 
mg/kg/day  (HDT);  a  LOEL  was  not 
established.  Marginal  maternal  toxicity 
was  reported  at  this  dose  level 
(decreased  body  weight  gain).  Based 
upon  the  results  of  a  range-finding 
study,  which  showed  maternal  toxicity 
(body  weight  and  food  consumption 
decreases  at  100  and  300  mg/kg/day), 
the  dose  level  of  200  mg/kg/day  in  the 
main  study  was  considered  adequate. 
For  developmental  toxicity,  the  NOEL 
was  >  200  mg/kg/day:  a  LOEL  was  not 
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established.  In  the  range-finding  study, 
fetal  body  weight  decrements  occurred 
at  300  mg/kg/day. 

ii.  In  a  prenatal  developmental 
toxicity  study,  groups  of  pregnant  New 
Zealand  White  rabbits  (20/group) 
received  oral  (gavage)  administration  of 
spinosad  (88.6%)  in  0.5%  aqueous 
methyl  cellulose  at  doses  of  0,  2.5,  10, 
or  50  mg/kg/day  during  gestation  days 
7  through  19.  For  maternal  toxicity,  the 
NOEL  was  2  50  mg/kg/day  (HDT);  a 
LOEL  was  not  established.  At  this  dose, 
slight  body  weight  loss  was  observed  in 
the  first  few  days  of  dosing,  but  this 
finding  was  not  supported  by  other 
signs.  In  the  range-finding  study, 
inanition  was  observed  at  doses  of  100, 
200,  and  400  mg/kg/day,  v«th 
significant  decreases  in  body  weight 
gain  during  dosing.  All  does  at  these 
dose  levels  were  sacrificed  prior  to 
scheduled  termination;  no  fetal  data 
were  available.  No  evidence  of 
developmental  toxicity  was  noted.  For 
developmental  toxicity,  the  NOEL  was 
2  50  mg/kg/day;  a  LOEL  was  not 
established.  (No  fetal  effects  were  noted 
for  fetuses  of  the  range-finding  study  at 
doses  up  to  50  mg/kg/day). 

c.  Reproductive  toxicity  study.  In  a 
two-generation  reproduction  study, 
groups  of  Sprague-Dawley  rats  (30/sex/ 
group)  received  diets  containing 
spinosad  (88%)  at  dose  levels  of  0, 
0.005,  0.02,  or  0.2%  (3,  10,  or  10  mg/ 
kg/day,  respectively)  for  two  successive 
generations.  For  parental  systemic 
toxicity,  the  NOEL  was  0.02%  (10  mg/ 
kg/day)  and  the  LOEL  was  0.2%  (100 
mg/kg/day),  based  on  increased  heart, 
kidney,  liver,  spleen,  and  thyroid 
weights  (both  sexes),  histopathology  in 
the  spleen  and  thyroid  (both  sexes), 
heart  and  kidney  (males),  and 
histopathologic  lesions  in  the  lungs  and 
mesenteric  lymph  nodes  (both  sexes), 
stomach  (females),  and  prostate.  For 
offspring  toxicity,  the  NOEL  was  0.02% 
(10  mg/kg/day)  and  the  LOEL  was  0.2% 
(100  mg/kg/day)  based  on  decreased 
litter  size,  survival  (F2),  and  body 
weights.  Reproductive  effects  at  that 
dose  level  included  increased  incidence 
of  dystocia  and/or  vaginal  bleeding  after 
parturition  with  associated  increase  in 
mortality  of  dams. 

d.  Neurotoxicity,  i.  In  an  acute 
neurotoxicity  study,  groups  of  Fischer 
344  rats  (10/sex/dose)  received  a  single 
oral  (gavage)  administration  of  spinosad 
(87.9%)  at  dose  levels  of  0,  200,  630,  or 
2,000  mg/kg.  There  were  no  effects  on 
neurobehavioral  endpoints  or 
histopathology  of  the  nervous  system. 
For  neurotoxicity,  the  NOEL  was  > 
2,000  mg/kg  (HDT);  a  LOEL  was  not 
established. 


ii.  In  a  subchronic  neurotoxicity 
study,  groups  of  Fisher  344  rats  (10/sex/ 
dose)  were  administered  diets 
containing  spinosad  at  levels  of  0,  0.003, 
0.006,  0.012,  or  0.06%  (0,  2.2,  4.3,  8.6, 
or  42.7  mg/kg/day  for  males  and  2.6, 
5.2,  10.4,  or  52.1  mg/kg/day  for  females, 
respectively).  There  were  no  effects  on 
neurobehavioral  endpoints  or 
histopathology  of  the  nervous  system. 
For  neurotoxicity,  the  NOEL  was  S  42.7 
for  males  and  2  52.1  mg/kg/day  for 
females  (HDT). 

iii.  In  the  2-year  chronic  toxicity 
study,  groups  of  Fischer  344  rats  (65/ 
sex/dose)  received  diets  containing 
spinosad  at  dose  levels  of  0,  0.005,  0.02, 
0.05,  or  0.1%  (0,  2.4,  9.5,  24.1,  or  49.4 
mg/kg/day  for  males  and  0,  3.0,  12.0, 
30.3,  or  62.2  mg/kg/day  for  females, 
respectively).  Neurobehavioral  testing 
performed  at  3,  6,  9,  and  12  months  of 
study  was  negative,  and 
histopathological  evaluation  of  perfused 
tissues  at  study  termination  did  not 
identify  pathology  of  the  central  or 
peripheral  nervous  system.  There  was 
no  evidence  of  neiuotoxicity.  For 
neuropathology,  the  NOEL  was  0.1%  (> 
49.4  mg/kg/day  for  males  and  62.8  mg/ 
kg/day  for  females). 

e.  Pre-  and  post-natal  sensitivity. 
There  was  no  increased  susceptibility  to 
rats  or  rabbits  following  in  utero  and/or 
postnatal  exposure  to  spinosad. 

f.  Conclusion.  The  data  provided  no 
indication  of  increased  susceptibility  of 
rats  or  rabbits  to  in  utero  and/or 
postnatal  exposure  to  spinosad.  In  the 
prenatal  developmental  toxicity  studies 
in  rats  and  rabbits  and  the  two- 
generation  reproduction  study  in  rats, 
effects  in  the  offspring  were  observed 
only  at  or  below  treatment  levels  which 
resulted  in  evidence  of  parental  toxicity. 
In  addition,  all  neurotoxicity  studies 
were  negative  for  effects  on  the  central 
or  peripheral  nervous  system. 

EPA  determined  that  the  lOX  factor  to 
account  for  enhanced  sensitivity  of 
infants  and  children  (as  required  by 
FQPA)  should  be  removed.  The  FQPA 
factor  is  removed  because  (i)  the  data 
provided  no  indication  of  increased 
susceptibility  of  rats  or  rabbits  to  in 
utero  and/or  post  natal  exposure  to 
spinosad.  In  the  prenatal  developmental 
toxicity  studies  in  rats  and  rabbits  and 
the  two-generation  reproduction  study 
in  rats,  effects  in  the  offspring  were 
observed  only  at  or  below  treatment 
levels  which  resulted  in  evidence  of 
parental  toxicity,  (ii)  No  neurotoxic 
signs  have  been  observed  in  any  of  the 
standard  required  studies  conducted, 
(iii)  The  toxicology  data  base  is 
complete  and  there  are  no  data  gaps. 

2.  Acute  risk.  An  acute  risk 
assessment  is  not  required  because  no 


acute  toxicological  endpoints  were 
identified  for  spinosad. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  spinosad 
from  food  will  utilize  34%  of  the  RfD  for 
children  age  1-6  years  old.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  wrill  result  to  infants  and  children 
from  aggregate  exposure  to  spinosad 
residues. 

Based  on  the  above  information.  EPA 
concludes  that  there  is  a  resonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  spinosad  residues  as  a 
result  of  the  use  on  coffee  in  an 
experimental  use  program  in  Hawaii. 

G.  Endocrine  Disruption 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  "may  have  an 
effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine 
effect. .."  The  Agency  is  currently 
working  with  interested  stakeholders, 
including  other  government  agencies, 
public  interest  groups,  industry  and 
research  scientists  in  developing  a 
screening  and  testing  program  and  a 
priority  setting  scheme  to  implement 
this  program.  Congress  has  allowed  3 
years  from  the  passage  of  FQPA  (August 
3,  1999)  to  implement  this  program.  At 
that  time,  EPA  may  require  further 
testing  of  this  active  ingredient  and  end 
use  products  for  endocrine  disrupter 
effects. 

III.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

EPA  has  reviewed  the  results  of  plant 
metabolism  studies  (apples,  cabbage, 
cotton,  tomatoes,  turnips)  and  livestock 
metabolism  studies  (goat  and  hen).  The 
metabolism  of  spinosad  in  plants  and 
animals  is  adequately  understood  for 
the  piu-poses  of  these  tolerances.  Based 
on  structure/activity  relationships,  EPA 
concluded  that  the  spinosad 
metabolites/fermentation  impurities 
(spinosyns  Factor  B.  Factor  B  or  D, 
Factor  K,  and  other  related  Factors) 
were  of  no  more  toxicological  concern 
than  the  two  parent  compounds 
(spinosyns  Factor  A  and  Factor  D). 

EPA  focused  on  the  following  data/ 
information:  the  overall  low  toxicity  of 
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spinosad;  the  low  levels  of  metabolites/ 
fermentation  impurities  present;  and 
that  spinosad  appears  to  photodegrade 
rapidly  and  become  incorporated  into 
the  general  carbon  pool.  EPA  concluded 
that  only  2  parent  compounds 
(spinosyns  Factor  A  and  Factor  D)  need 
to  be  included  in  the  tolerance 
expression  and  used  for  dietary  risk 
assessment  purposes. 

B.  Analytical  Enforcement  Methodology 

Method  GRM  94.02  (method  for 
determination  of  spinosad  residues  in 
cottonseed  and  related  commodities 
using  HPLC/UV)  underwent  successful 
independent  lab  validation  and  EPA  lab 
validation  and  has  been  submitted  to 
FDA  for  inclusion  in  PAM  II  as  Method 
I.  Additional  methods  have  been 
submitted  for  other  crop  matrices  (leafy 
vegetables  -  GRM  95.17;  citrus  -  GRM 
96.09;  tree  nuts  -  GRM  96.14;  fruiting 
vegetables  -  GRM  95.04;  and  cotton  gin 
byproducts  -  GRM  94. 02. Si).  All  of 
these  methods  are  essentially  similar  to 
GRM  94.02  and  have  been  submitted  to 
FDA  for  inclusion  in  PAM  II  as  letter 
methods.  These  methods  are  adequate 
for  regulation  of  the  tolerance 
expression. 

Method  RES  94094  (method  for 
determination  of  spinosad  residues  in 
ruminant  commodities  using  HPLC/UV) 
underwent  successful  independent  lab 
validation  and  EPA  lab  validation  and 
has  been  submitted  to  FDA  for  inclusion 
in  PAM  II  as  Method  I.  This  method  is 
adequate  for  regulation  of  the  tolerance 
expression. 

Method  RES  95114  (method  for 
determination  of  spinosad  residues  in 
ruminant  commodities  using 
immunoassay)  underwent  successful 
independent  lab  validation  and  EPA  lab 
validation  and  has  been  submitted  to 
FDA  for  inclusion  in  PAM  II  as  Method 
I.  This  method  is  adequate  for  regulation 
of  the  tolerance  expression. 

C.  International  Residue  Limits 

No  CODEX,  Canadian,  or  Mexican 
MRLs  have  been  established  for  residues 
of  spinosad  on  any  crops. 

IV.  Conclusion 

Therefore,  a  time-limited  tolerance  is 
established  for  residues  of  spinosad  in 
coffee  at  0.02  ppm. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 


days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  Ocotber  1 3,  1998, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  th^Hearing  Clerk  should  be 
submitted  to^'Oia  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  coruiection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  (OPP-300693A]  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 


record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington.  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

VII.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  tolerance  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28. 
1993),  or  special  considerations  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
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accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  PR  19885,  April  23,  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  [time-limited 
tolerance)  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.]  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4,  1981  (46 
PR  24950)  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

VIII.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 


Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C.  804 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  11.  1998. 
James  )ones. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 


PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authorit>':  21  U  S  C   346a  and  371. 


2.  In  §  180.495.  paragraph  (a)  is 
revised  to  read  as  follows: 


§180.495 
residues. 


Spinosad;  tolerances  for 


(a)  General.  Tolerances  are 
established  for  residues  of  the 
insecticide  Spinosad.  Factor  A  is  2-|(6- 
deoxy-2.3,4-tri-0-methyl-a-L-maimo- 
pyranosyl)oxy]-13-[[5-(dimethylamino)- 
teirahydro-6-methyl-2H-pyran-2-yl]oxyl 
9-ethyl- 

2,3,3a,5a,5b,6,9,10.11,12.13.14.16a.6b- 
tetradecahydro-14-methyl-lH-as- 
Indaceno[3,2-dloxacyclododecin-7,15- 
dione.  Factor  D  is  2-[(6-deoxy-2.3.4-tri- 
0-methyl-a-L-manno-pyranosyl)oxyj- 
13-[[5-(dimethylamino)-tetrahydri-6- 
methyl-2H-pyran-2-yl]oxy]-9-ethyl- 
2. 3, 3a. 5a, 5b. 6. 9. 1 0.1 1.1 2. 13. 14. 16a. 16b- 
tetradecahydro-4.14-dimethyl-lH-as- 
Indaceno[3.2-dlaxacyclododecin-7.15- 
dione. 


Commodity 


Almonds  

Almond  hulls 

Apples  

Apple  pomace,  wet  

Brassica  (cole),  leafy  vegetables,  greens  subgroup 

Brassica  (cole),  leafy  vegetables,  head  and  stem  subgroup 

Cattle,  fat 

Cattle,  meat 

Cattle,  meat  byproducts  

Citrus  fruits  group 

Citrus  oil  

Citrus  pulp,  dried 

Coffee 

Cotton  gin  byproducts  

Cottonseed 

Fruiting  vegetables  (except  cucurbits)  group 

Goat,  fat  

Goat,  meat  

Goat,  meat  byproducts 

Hogs,  fat 

Hogs,  meat 

Hogs,  meat  byproducts  

Horses,  fat 

Horses,  meat 

Horses,  meat  byproducts  

Leafy  vegetables  (except  Brassica  vegetables)  group 

Milk,  fat 

f^ilk,  whole  

Sheep,  fat 

Sheep,  meat 

Sheep,  meat  byproducts  


Parts  per  million 

ocation  Date 

0.02 

None 

2.0 

None 

0.2 

None 

0.5 

None 

10.0 

None 

2.0 

None 

0.6 

None 

0.04 

None 

0.2 

None 

0.3 

None 

3.0 

None 

0.5 

None 

0.02 

a'28/00 

1.5 

None 

0.02 

None 

0.4 

None 

0.6 

None 

0.04 

None 

0.2 

None 

0.6 

None 

0.04 

None 

0.2 

None 

0.6 

None 

0.04 

None 

0.2 

None 

8.0 

None 

0.5 

None 

0.04 

None 

0.6 

None 

0.04 

None 

0.2 

None 

FR  Doc.  98-21893  Filed  8-13-98;  8:45  am 
BILUNG  CODE  6560-SO-F 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-37 

[FPMR  Amendment  G-113] 
RIN3090-AG13 

Aviation,  Transportation,  and  Motor 
Vehicles 

agency:  Office  of  Governmentwide 
Policy.  GSA. 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  revises  FPMR 
Subpart  101-37.11  to  comply  with  OMB 
Circular  A-126  and  to  incorporate 
changes  brought  about  by  the  passage  of 
Pub.  L.  103-411.  dated  April  23.  1995. 
EFFECTIVE  DATE:  August  14,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Zuidema,  Director.  Aircraft 
Management  Policy  Division  (MTA). 
202-219-1377. 

SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
significant  regulatory  action  for  the 
purposes  of  Executive  Order  12866. 
REGULATORY  FLEXIBILITY  ACT:  This  rule  is 
not  required  to  be  published  in  the 
Federal  Register  for  notice  and 
comment.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply. 
PAPERWORK  REDUCTION  ACT:  GSA  has 
determined  that  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35) 
does  not  apply  because  this  regulation 
does  not  contain  any  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget. 

This  rule  also  is  exempt  from 
Congressional  review  prescribed  under 
5  U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 
This  rule  is  written  in  a  "plain 
language"  style. 

What  is  the  "Plain  Language"  Style  of 
Writing? 

The  "plain  language"  style  of 
regulation  writing  is  a  new,  simpler  to 
read  and  understand,  question  and 
answer  regulatory  format. 

How  Does  the  "Plain  Language"  Style 
of  Regulation  Writing  Affect 
Employees? 

A  question  and  its  answer  combine  to 
establish  a  rule.  The  employee  and  the 
agency  must  follow  the  language 
contained  in  both  the  question  and  its 
answer. 

List  of  Subjects  in  41  CFR  Part  101-37 

Aircraft,  Government  property 
management. 


For  the  reasons  set  forth  in  the 
preamble,  41  CFR  part  101-37  is 
amended  as  follows: 

PART  101-37— GOVERNMENT 
AVIATION  ADMINISTRATION  AND 
COORDINATION 

Subpart  101-37.11  is  revised  to  read 
as  follows: 

Subpart  101-37.11 — Aircraft  Accident  and 
Incident  Reporting  and  Investigation 

101-37,1100     What  are  my  general 

responsibilities  for  aircraft  accident  and 
incident  reporting  and  investigation? 

101-37,1101     What  aircraft  accident  and 
incident  response  planning  must  1  do? 

101-37.1102  When  must  I  give  initial 
notification  of  an  aircraft  accident, 
incident,  or  overdue  aircraft? 

101-37.1103     What  information  must  I  give 
in  an  initial  notification  of  an  aircraft 
accident,  incident,  or  overdue  aircraft? 

101-37.1104    What  are  my  responsibilities 
for  preserving  aircraft  wreckage,  cargo, 
mail,  and  records  resulting  from  aircraft 
accidents  and  incidents? 

101-37.1105     What  must  I  report  regarding 
an  aircraft  accident,  incident,  or  overdue 
aircraft? 

101-37.1106     What  must  I  do  when  the 
NTSB  investigates  an  accident  or 
incident  involving  my  aircraft? 

101-37.1107     What  must  I  do  if  I  observe  a 
condition,  act.  maintenance  problem,  or 
circumstance  that  has  the  potential  to 
cause  an  aviation  related  mishap? 

101-37,1108     Why  is  it  important  that  I  be 
provided  aircraft  accident/incident 
related  guidance  in  the  form  of  this 
regulation  in  addition  to  that  found  in  49 
CFR  Parts  830  and  831? 

101-37.1109     What  training  must  I  have  to 
participate  in  an  NTSB  investigation? 
Authority:  Sec.  205  (c),  63  Stat,  390;  40 

U.S,C,  486  (c);  the  Budget  and  Accounting 

Act  of  1921,  as  amended;  the  Budget  and 

Accounting  Procedures  Act  of  1950,  as 

amended:  Reorganization  Plan  No.  2  of  1970; 

E.O.  11541,  35  FR  10737, 3  CFR, 1966-70 

Comp.,  p,  939;  and  OMB  Circular  No,  A-126 

(Revised  May  22,  1992). 

Subpart  101-37.1 1— Aircraft  Accident 
and  incident  Reporting  and 
Investigation 

§101-37.1100    What  are  my  general 
responsibilities  for  aircraft  accident  and 
Incident  reporting  and  investigation? 

You  must: 

(a)  Develop  a  Federal  agency  specific 
aircraft  accident  and  incident  response 
plan  for  your  agency; 

(b)  Be  prepared  to  participate  in 
National  Transportation  Safety  Board 
(NTSB)  investigations  of  Federal  agency 
aircraft  accident  or  incidents  involving 
your  agency; 

(c)  Conduct  a  parallel  investigation  of 
an  aviation  accident/incident  involving 
your  agency  aircraft  as  appropriate; 


(d)  Report  any  condition,  act, 
maintenance  problem,  or  circumstance 
which  has  potential  to  cause  an  aviation 
related  mishap; 

(e)  Provide  training  to  your  agency 
personnel  who  may  be  asked  to 
participate  in  an  NTSB  investigation; 

(f)  Assure  that  your  reporting 
requirements  are  in  compliance  with  the 
NTSB  definitions  contained  in  49  CFR 
830.2;  and 

(g)  Refer  to  49  CFR  part  830  for  further 
details  when  required  to  report  an 
aircraft  accident,  incident,  or  overdue 
aircraft  to  the  NTSB. 

§  101-37.1101    What  aircraft  accident  and 
incident  response  planning  must  I  do? 

You  must  develop  an  agency  specific 
aircraft  accident  and  incident  response 
plan  which  include  the  following: 

(a)  Reporting  aircraft  accidents, 
incidents,  and  overdue  or  missing 
aircraft, 

(b)  Wreckage  site  safety, 

(c)  Wreckage  security, 

(d)  Evidence  preservation,  and 

(e)  A  point  of  contact  list  with  current 
telephone  numbers  for  fire,  crash 
rescue,  medical,  and  law  enforcement 
support  personnel  and  trained  agency 
accident  investigators. 

§101-37.1102    When  must  I  give  initial 
notification  of  an  aircraft  accident,  incident, 
and  overdue  aircraft? 

You  must  assure  that  the  operator  of 
any  aircraft  that  is  owned,  leased,  or 
under  your  exclusive  use  and 
operational  control  for  more  than  180 
days  immediately  notifies  the  nearest 
NTSB  field  office  when  an  accident  or 
incident  occurs. 

§101-37.1103    What  information  must  I 
give  in  an  initial  notification  of  an  aircraft 
accident,  incident,  or  overdue  aircraft? 

You  must  assure  that  the  notification 
contains  the  following  information,  if 
available: 

(a)  Type  and  registration  of  the 
aircraft; 

(b)  Name  of  the  owning  agency; 

(c)  Name  of  the  pilot-in-command; 

(d)  Date  and  time  of  the  accident; 

(e)  Last  point  of  departure  and  the 
point  of  intended  landing; 

(f)  Position  of  the  aircraft  with 
reference  to  a  geographical  point; 

(g)  Number  of  persons  aboard,  number 
fatally  injured,  and  number  seriously 
injured; 

(h)  Nature  of  the  accident,  extent  of 
damage,  and  the  weather;  and 

(i)  A  description  of  cmy  explosives, 
radioactive  materials,  or  any  other 
dangerous  substances  carried  on  the 
aircraft. 


Federal  Register/ Vol.  63,  No.  157 /Friday.  August  14,  1998 /Rules  and  Regulations  43639 


amstance 
in  aviation 


§101-37.1104    What  are  my 
responsibilities  for  preserving  aircraft 
wreckage,  cargo,  mail,  and  records 
resulting  from  aircraft  accidents  and 
Incidents? 

You  must  assure  that  the  operator  of 
your  aircraft  is  responsible  for 
preserving  to  the  extent  possible  any 
wreckage,  cargo,  and  mail  carried 
aboard  the  aircraft  that  was  involved  in 
an  accident  or  incident.  All  records 
such  as  history  data  recordings  of  flight 
and  maintenance  information  and  voice 
recordings  pertaining  to  the  flight  and 
all  records  pertaining  to  the  operation 
and  maintenance  of  the  aircraft  and  to 
the  airmen  must  be  preserved  until  the 
NTSB  takes  custody.  If  items  must  be 
moved  from  the  aircraft  or  the  scene  of 
the  accident/incident  for  safety  or 
health  reasons,  sketches,  descriptive 
notes,  or  photographs  should  be  made  if 
possible  of  the  original  positions  and 
conditions  of  items  moved.  If  classified 
material  is  involved  in  an  accident  or 
incident,  you  must  coordinate  its 
protection  and  recovery  with  the 
National  Transportation  Safety  Board  as 
required  by  49  CFR  830.10  and  831.12. 

§101-37.1105    What  must  I  report 
regarding  an  aircraft  accident.  Incident,  or 
overdue  aircraft? 

You  must  assure  that  the  operator  of 
your  aircraft  files  a  report  on  NTSB 
Form  6120.1  or  7120.2  within  10  days 
after  an  accident,  or  after  7  days  if  an 


overdue  aircraft  is  still  missing.  A  report 
involving  a  reportable  incident  shall  be 
filed  only  if  requested  by  the  NTSB. 

§101-37.1106    What  must  I  do  when  the 
NTSB  investigates  an  accident  or  incident 
involving  my  aircraft? 

You  should  request  designation  as 
"party"  to  the  investigation  in 
accordance  with  49  CFR  831.11  and 
assist  the  NTSB  to  the  ma.ximum  extent 
possible.  The  NTSB  shall  allow  you  to 
participate  in  any  investigation,  except 
that  you  may  not  participate  in  the 
NTSB's  determination  of  the  probable 
cause  of  the  accident.  You  may  conduct 
your  own  parallel  investigation.  You 
and  the  NTSB  must  exchange 
appropriate  information  obtained  or 
developed  in  the  course  of  the 
investigation{s)  in  a  timely  mariner. 

§101-37.1107    What  must  I  do  If  I  Observe 
a  condition,  act,  maintenance  problem,  or 
circumstance  that  has  the  potential  to 
cause  an  aviation  related  mishap? 

You  must  report  such  observations  to 
a  senior  aviation  safety  manager  of  your 
agency. 

§101-37.1108    Why  is  it  Important  that  I  be 
provided  aircraft  accident/incident  related 
guidance  in  the  form  of  this  subpart,  In 
addition  to  that  found  in  49  CFR  parts  830 
and  831? 

You  may  be  excluded  from  some  civil 
standards  because  of  your  unique 


operational  and/or  airworthiness 
requirements.  Therefore,  in  addition  to 
meeting  the  requirements  found  in  49 
CFR  parts  830  and  831,  you  must  do  the 
following;  Make  personnel  who  are 
kno%vledgeable  about  your  missions  and 
trained  as  aircraft  accident  investigators 
available  to  work  with  the  NTSB. 
Develop  accident  and  incident  response 
plans.  And  understand  that  a  parallel 
investigation  mav  be  conducted.  Such 
teamwork  will  enhance  both  NTSB's 
and  your  aircraft  accident  investigation 
and  prevention  efforts. 

§  101-37.1109    What  training  must  1  have  to 
participate  in  an  NTSB  investigation? 

You  must  be  trained  in  aircraft 
accident  investigation,  reconstruction, 
and  analysis.  You  must  also  receive 
aircraft  accident  investigation 
recurrency  training  and  be  familiar  with 
NTSB  accident  investigation 
procedures. 

Dated:  Februan,'  23.  1998. 
David  I.  Barram, 

Administrator  of  General  Sen'ices 
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contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFR  Part  351 
RIN  3206-AI09 

Reduction  in  Force  Service  Credit; 
Retention  Records 

agency:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rulemaking. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  proposing 
regulations  that  cover  service  credit  for 
retention  purposes.  These  proposed 
regulations  also  cover  access  to 
retention  records  by  employees  and 
their  representatives. 
DATES:  Written  comments  will  be 
considered  if  received  no  later  than 
October  13,  1998. 

ADDRESSES:  Send  or  deliver  written 
comments  to:  Associate  Director  for 
Employment  Service,  Room  6F08,  Office 
of  Personnel  Management,  Washington, 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Glennon  or  Jacqui  R. 
Yeatman  at  (202)  606-0960,  FAX  (202) 
606-2329. 

SUPPLEMENTARY  INFORMATION: 
Background 

OPM's  retention  regulations  found  in 
part  351  are  published  under  authority 
of  5  U.S.C.  3502(a).  The  statute  provides 
that  OPM's  reduction  in  force 
regulations  must  give  effect  to  four 
factors  in  releasing  employees:  (1) 
tenure  of  employment  (i.e..  type  of 
appointment):  (2)  veterans'  preference; 
(3)  length  of  service:  and  (4) 
performance  ratings. 

These  proposed  regulations  cover  the 
crediting  of  civilian  and  uniformed 
service  for  purposes  of  reduction  in 
force  competition  under  part  351  of  this 
title.  Specifically,  these  regulations 
clarify  longstanding  OPM  policy  on 
what  types  of  service  are  creditable 
when  an  agency  establishes  the  order  of 


retention  for  competing  employees  in  a 
reduction  in  force. 

These  regulations  are  further 
implemented  through  instructions 
found  in  the  OPM  Operating  Manual, 
"The  Guide  to  Processing  Personnel 
Actions,"  Chapter  6,  "Determining 
Creditable  Service  and  Determining 
Service  Computation  Dates  (SCD's)." 

These  proposed  regulations  also  cover 
who  has  access  to  reduction  in  force 
retention  records,  when  that  access  is 
available,  and  what  records  are  available 
for  review. 

Service  Credit 

Proposed  §  351.503(a)  provides  that 
all  civilian  service  as  a  Federal 
employee,  as  defined  in  5  U.S.C. 
2105(a),  is  creditable  for  purposes  of 
determining  the  reduction  in  force 
rights  of  a  competing  employee.  Civilian 
service  that  does  not  meet  the  definition 
set  forth  in  5  U.S.C.  2105(a)  would  be 
creditable  for  retention  purposes  only  if 
specificallv  authorized  by  statute. 

Proposed  §  351.503(b)(1)  notes  that, 
except  as  provided  in  §  351.501(b)(2) 
and  (b)(3),  all  active  duty  in  a  uniformed 
service,  as  defined  in  5  U.S.C.  2101(3), 
is  creditable  for  purposes  of  determining 
employees'  retention  rights. 

Consistent  with  5  U.S.C.  3502(a)(A) 
and  (b),  a  retired  member  of  a  uniformed 
service  who  is  receiving  retired  pay 
based  upon  20  or  more  years  of  active 
service  in  the  Armed  Forces  is  generally 
entitled  to  credit  under  this  part  only  for 
the  length  of  time  in  active  service  in 
the  Armed  Forces  during  a  war,  or 
active  duty  served  in  a  campaign  or 
e.xpedition  for  which  a  campaign  badge 
or  expeditionary  medal  has  been 
authorized.  The  employee  is  entitled  to 
the  total  length  of  time  in  active  service 
in  the  Armed  Forces  only  if  the 
employee  is  considered  a  preference 
eligible  under  5  U.S.C.  3501(a)(3). 

Proposed  §  351.503(b)(3)  provides  that 
an  employee  may  not  receive  dual 
retention  service  credit  for  service 
performed  on  active  duty  in  the  Armed 
Forces  that  was  performed  during 
concurrent  civilian  employment  as  a 
Federal  employee. 

Proposed  §  351.503(c)(1)  provides  that 
the  agency  is  responsible  for 
establishing  both  the  service 
computation  date,  and  the  adjusted 
service  computation  date,  applicable  to 
each  employee  competing  for  retention. 
Also,  the  agency  is  responsible  for 
adjusting  the  service  computation  dates 


to  withhold  retention  service  credit  for 
noncreditable  service. 

Proposed  §  351.503(c)(2)  provides  that 
the  service  computation  date  includes 
all  actual  creditable  service  under 
paragraph  (a)  and  paragraph  (b)  of  this 
section. 

Proposed  §  351.503(c)(3)  provides  that 
the  adjusted  service  computation  date 
includes  all  actual  creditable  service 
under  sections  351.503(a)  and  (b),  and 
additional  retention  service  credit  for 
performance  authorized  by  section 
351.504(d). 

Proposed  §  351.503(d)  covers  the 
calculation  of  the  service  computation 
date  for  retention  purposes. 

Proposed  §  351.503(e)  covers  the 
calculation  of  the  adjusted  service 
computation  date  that  includes 
additional  service  credit  for  retention 
purposes  that  is  authorized  by  section 
351.504(d). 

Retention  Records 

Proposed  §  351.505(a)  provides  that 
the  agency  is  responsible  for 
maintaining  the  correct  personnel 
records  that  are  used  to  determine 
employees'  retention  standing. 

Proposed  §  351.505(b)  provides  that 
the  agency  must  allow  its  retention 
registers  and  related  records  to  be 
inspected  by  an  employee  of  the  agency 
who  has  received  a  specific  reduction  in 
force  notice,  and/or  the  employee's 
representative  if  the  representative  is 
acting  on  behalf  of  that  individual 
employee.  Proposed  §  351.505(b)  also 
provides  that  an  authorized 
representative  of  OPM  has  the  right  to 
review  an  agency's  retention  records. 

Proposed  §  351.505(c)  provides  that 
an  employee  who  has  received  a 
specific  notice  of  reduction  in  force  has 
the  right  to  review  any  completed 
records  used  by  the  agency  in  a 
reduction  in  force  action  that  was  taken, 
or  will  be  taken,  against  the  employee. 

Proposed  §  351.505(d)  provides  that 
an  employee  who  has  not  received  a 
specific  reduction  in  force  notice  has  no 
right  to  review  the  agency's  retention 
registers  and  related  records. 

Proposed  §  351.505(e)  provides  that 
the  agency  is  responsible  for  ensuring 
that  each  employee's  access  to  retention 
records  is  consistent  with  both  the 
Freedom  of  Information  Act  and  the 
Privacy  Act. 

Proposed  §  351.505(f)  provides  that 
the  agency  must  preserve  all  registers 
and  records  relating  to  a  reduction  in 
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force  for  at  least  1  year  after  the  date  the 
agency  issues  specific  reduction  in  force 
notices. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  only  affects  Federal 
employees. 

List  of  Subjects  in  Part  351 

Administrative  practice  and 
procedure,  Government  employees. 

U.S.  Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

Accordingly,  OPM  proposes  to  amend 
pcirt  351  of  title  5,  Code  of  Federal 
Regulations,  as  follows; 

PART  351— REDUCTION  IN  FORCE 

1.  The  authority  citation  for  part  351 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1302,  3502.  3503;  sec. 
351.801  also  issued  under  E.O.  12828,  58  FR 
2965. 

2.  Section  351.503  is  revised  to  read 
as  follows: 

§  351 .503    Length  of  service. 

(a)  All  civilian  service  as  a  Federal 
employee,  as  defined  in  5  U.S.C. 
2105(a),  is  creditable  for  purposes  of 
this  part.  Civilian  service  performed  in 
employment  that  does  not  meet  the 
definition  of  Federal  employee  set  forth 
in  5  U.S.C.  2105(a)  is  creditable  for 
purposes  of  this  part  only  if  specifically 
authorized  by  statute  as  creditable  for 
retention  purposes. 

(b)(1)  As  authorized  by  5  U.S.C. 
3502(a)(A),  all  active  duty  in  a 
uniformed  service,  as  defined  in  5 
U.S.C.  2101(3),  is  creditable  for 
purposes  of  this  part,  except  as  provided 
in  paragraphs  (b)(2)  and  (b)(3)  of  this 
section. 

(2)  As  authorized  by  5  U.S.C. 
3502(a)(B),  a  retired  member  of  a 
uniformed  service  who  is  covered  by 

§  351.501(d)  is  entitled  to  credit  under 
this  part  only  for: 

(i)  The  length  of  time  in  active  service 
in  the  Armed  Forces  during  a  war,  or  in 
a  campaign  or  expedition  for  which  a 
campaign  or  expedition  badge  has  been 
authorized;  or 

(ii)  The  total  length  of  time  in  active 
service  in  the  Armed  Forces  if  the 
employee  is  considered  a  preference 
eligible  under  5  U.S.C.  2108  and  5 
U.S.C.  3501(a),  as  implemented  in 
§351. 501(d). 

(3)  An  employee  may  not  receive  dual 
service  credit  for  purposes  of  this  part 
for  service  performed  on  active  duty  in 


the  Armed  Forces  that  was  performed 
during  concurrent  civilian  employment 
as  a  Federal  employee,  as  defined  in  5 
U.S.C.  2105(a). 

(c)(1)  The  agency  is  responsible  for 
establishing  both  the  service 
computation  date,  and  the  adjusted 
service  computation  date,  applicable  to 
each  employee  competing  for  retention 
under  this  part.  If  applicable,  the  agency 
is  also  responsible  for  adjusting  the 
service  computation  date  and  the 
adjusted  service  computation  date  to 
withhold  retention  service  credit  for 
noncreditable  service. 

(2)  The  service  computation  date 
includes  all  actual  creditable  service 
under  paragraph  (a)  and  paragraph  (b)  of 
this  section. 

(3)  The  adjusted  service  computation 
date  includes  all  actual  creditable 
service  under  paragraph  (a)  and 
paragraph  (b)  of  this  section,  and 
additional  retention  service  credit  for 
performance  authorized  by  §  351.504(d). 

(d)  The  service  computation  date  is 
computed  on  the  following  basis: 

(1)  The  effective  date  of  appointment 
as  a  Federal  employee  under  5  U.S.C. 
2105(a)  when  the  employee  has  no 
previous  creditable  service  under 
paragraph  (a)  or  (b)  of  this  section;  or  if 
applicable, 

(2)  The  date  calculated  by  subtracting 
the  employee's  total  previous  creditable 
service  under  paragraph  (a)  or  (b)  of  this 
section  from  the  most  recent  effective 
date  of  appointment  as  a  Federal 
employee  under  5  U.S.C.  2105(a). 

(e)  The  adjusted  service  computation 
date  is  calculated  by  subtracting  from 
the  date  in  paragraph  (d)(1)  or  (d)(2)  of 
this  section  the  additional  service  credit 
for  retention  authorized  by  §  351.504(d). 

3.  §  351.505  is  revised  to  read  as 
follows: 

§351.505    Records. 

(a)  The  agency  is  responsible  for 
maintaining  correct  personnel  records 
that  are  used  to  determine  the  retention 
standing  of  its  employees  competing  for 
retention  under  this  part. 

(b)  The  agency  must  allow  its 
retention  registers  and  related  records  to 
be  inspected  by: 

(1)  An  employee  of  the  agency  who 
has  received  a  specific  reduction  in 
force  notice,  and/or  the  employee's 
representative  if  the  representative  is 
acting  on  behalf  of  the  individual 
employee;  and 

(2)  An  authorized  representative  of 
OPM. 

(c)  An  employee  who  has  received  a 
specific  notice  of  reduction  in  force 
under  authority  of  subpart  H  of  this  part 
has  the  right  to  review  any  completed 
records  used  by  the  agency  in  a 


reduction  in  force  action  that  was  taken, 
or  will  be  taken,  agamst  the  employee, 
including: 

(1)  The  complete  retention  register 
with  the  released  employee's  name  and 
other  rele\'ant  retention  information 
(including  the  names  of  all  other 
employees  listed  on  that  register,  their 
individual  ser\  ice  computation  dates 
calculated  under  §  351.503(d),  and  their 
adjusted  service  computation  dates 
calculated  under  §  351.503(e))  so  that 
the  employee  may  consider  how  the 
agency  constructed  the  competitive 
level,  and  how  the  agency  determined 
the  relative  retention  standing  of  the 
competing  employees;  and 

(2)  The  complete  retention  registers 
for  other  positions  that  could  affect  the 
composition  of  the  employee's 
competitive  level,  and/or  the 
determination  of  the  employee's 
assignment  rights  (e.g.,  registers  to 
which  the  released  employee  may  have 
potential  assignment  rights  under 

§  351.701(b)  and  (c)). 

(d)  An  employee  who  has  not 
received  a  specific  reduction  in  force 
notice  has  no  right  to  review  the 
agency's  retention  registers  and  related 
records. 

(e)  The  agency  is  responsible  for 
ensuring  that  each  employee's  access  to 
retention  records  is  consistent  with  both 
the  Freedom  of  Information  Act  (5 
use.  552).  and  the  Privacy  .Act  (5 
U.S.C.  552a). 

(f)  The  agency  must  preser\e  all 
registers  and  records  relating  to  a 
reduction  in  force  for  at  least  1  year  after 
the  date  it  issues  a  specific  reduction  in 
force  notice. 

|FR  Doc.  98-21802  Filed  8-13-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7CFRPart810 

United  States  Standards  for  Sorghum 

agency:  Grain  Inspection.  Packers  and 
Stockyards  Administration.  USDA. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Grain  Inspection,  Packers 
and  Stockyards  Administration  (GIPSA) 
is  conducting  a  review  of  the  United 
States  Standards  for  Sorghum.  GIPSA 
invites  comments  and  suggested 
changes  to  these  standards. 
DATES:  To  be  assured  of  consideration, 
written  comments  must  be  filed  before 
October  13.  1998. 
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ADDRESSES:  Written  comments  must  be 
sent  to  Sharon  Vassiliades.  GIPSA, 
USDA,  STOP  3649,  1400  Independence 
Avenue.  SVV,  Washington.  DC  20250- 
3649;  FAX  to  (202)  720-4628:  or  e-mail 
svassili@fgisdc.usda.gov. 

.All  comments  received  will  be  made 
available  for  public  inspection  in  Room 
0623,  USDA  South  Building,  1400 
Independence  Avenue.  SW. 
Washington,  DC.  during  regular 
business  hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Giler.  telephone  (202)  720-0252. 
SUPPLEMENTARY  INFORMATION:  GIPSA  is 
conducting  a  review  of  the  United  States 
Standards  for  Sorghum  in  Subpart  I  of 
7  CFR  part  810  at  sections  810.1401- 
810.1405. 

During  this  review,  GIPSA  will  assess 
the  need  for  revisions  on  the  various 
sections  of  the  United  States  Standards 
for  Sorghum,  the  potential  for 
improvements,  and  language  clarity. 

GIPSA  invites  any  comments  and/or 
suggestions  concerning  these  standards, 
including  those  addressing  sorghum 
classification  and/or  definition  of 
sorghum,  definition  of  broken  kernels 
and  foreign  material,  and  the  definition 
for  damaged  kernels. 

Authority:  Pub.  L.  94-582.  90  Stat.  2867, 
as  amended  (7  U  S.C.  71.  et  seq) 

Dated:  .August  7,  1998. 
James  R.  Baker. 

Administrator.  Grain  Inspection.  Packers  and 

Stockyards  Administration. 

[FR  Doc.  98-21904  Filed  8-13-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 
12  CFR  Part  502 

[No.  98-74] 
RIN  1550-AB20 

Assessments  and  Fees 

agency:  Office  of  Thrift  Supervision, 
Treasury. 

action:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  proposing  to 
amend  its  regulations  to  more  equitably 
impose  assessments  on  savings 
associations.  OTS's  e.xperience  has 
shown  that  the  current  assessment 
structure  may  cause  some  .savings 
associations  to  pay  assessments  over  or 
under  OTS's  costs  of  supervising  those 
savings  associations.  The  proposal  seeks 
to  minimize  these  disparities.  In 
particular,  the  proposal  would  increase 
assessments  on  most  institutions  with 


significant  off-balance  sheet  activities. 
In  the  aggregate,  the  proposed  changes 
should  initially  result  in  decreased 
assessments  with  respect  to  healthy 
institutions  without  significant  off- 
balance  sheet  activities.  The  proposal 
would  also  clarify  certain  other  matters 
involving  assessments  and  other  fees 
and  would  revise  the  entire  assessment 
and  fee  regulation  using  a  plain 
language  format. 

DATES:  Comments  must  be  received  on 
or  before  October  13.  1998. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552. 
Attention  Docket  No.  98-74.  These 
submissions  may  be  hand-delivered  to 
1700  G  Street.  NW..  from  9:00  a.m.  to 
5:00  p.m.  on  business  days;  they  may  be 
sent  by  facsimile  transmission  to  FAX 
Number  (202)  906-7755;  or  by  e-mail: 
public.info@ots.treas.gov.  Comments 
will  be  available  for  inspection  at  1700 
G  Street,  NW.,  from  9:00  a.m.  until  4:00 
p.m.  on  business  days. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Harrington,  Counsel  (Banking 
and  Finance).  (202)  906-7957,  or  Karen 
Osterloh,  Assistant  Chief  Counsel,  (202) 
906-6639,  Regulations  and  Legislation 
Division,  Chief  Counsel's  Office;  or  Eric 
Hirschhorn,  Principal  Financial 
Economist.  (202)  906-7350,  Research  & 
Analysis;  William  Brady,  Acting 
Director,  Planning  &  Budget,  (202)  906- 
7408,  Office  of  Thrift  Supervision,  1700 
G  Street,  NW.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

OTS  is  charged  with  the  mission  of 
examining,  regulating,  and  providing  for 
the  safe  and  sound  operation  of  savings 
associations.'  Under  12  U.S.C.  1467, 
OTS  funds  these  operations  through 
assessments  on  savings  associations  and 
through  other  fees,  as  necessary  and 
appropriate. 

In  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDICIA).  Congress  amended  OTS's 
statutory  assessment  authority  by 
removing  a  provision  requiring  OTS  to 
assess  the  costs  of  examining  savings 
associations  and  their  affiliates  in 
proportion  to  their  assets  or  resources. 
Instead,  Congress  authorized  the 
Director  of  OTS  to  assess  examination 
costs  against  savings  associations  and 
their  affiliates,  and  to  recover  the 
agency's  direct  and  indirect  expenses,  as 
the  Director  deems  necessary  or 
appropriate.  OTS's  experience  has 


12  U.S.C.  1463(a) 


shown  that  the  current  assessment 
structure  can  be  improved  to  more 
equitably  correlate  assessments  with 
OTS's  costs.  OTS  proposes  to  exercise 
FDICIA's  added  flexibility  to  better 
apportion  the  costs  of  OTS  regulation 
among  savings  associations.  The  agency 
has  two  primary  goals:  (1)  establishing 
an  assessment  structure  that  keeps  the 
assessment  rates  as  low  as  possible 
while  providing  the  agency  the 
resources  essential  to  effective 
supervision  of  a  changing  industry,  and 
(2)  more  closely  tailoring  rates  to  the 
agency's  increased  costs  in  supervising 
certain  types  of  institutions.  In  the 
aggregate,  the  proposed  changes  should 
initially  result  in  decreased  assessments 
for  healthy  institutions  without 
significant  off-balance  sheet  activities, 
that  is,  for  traditional  thrift  institutions. 
In  the  future,  OTS's  revenue  would 
increase  or  decrease  as  the  size, 
activities,  and  condition  of  institutions 
it  regulates,  change. 

II.  Description  of  Proposal 

Under  the  proposed  rule,  OTS  will 
determine  a  savings  association's 
assessment  by  adding  together  three 
components  that  reflect  the  size  of  the 
institution,  its  condition,  and  the 
complexity  of  its  operations.  As 
discussed  more  fully  below,  in  the 
agency's  experience,  each  of  these 
factors  substantially  affects  OTS's  costs 
of  supervising  savings  associations. 

A.  Asset  Size 

Under  the  current  OTS  regulation, 
assessments  are  based  on  the  savings 
association's  total  assets,  as  reported  in 
the  consolidated  Thrift  Financial 
Report.  OTS's  current  regulation  uses 
decreasing  marginal  assessment  rates  for 
increasingly  larger  institutions.  This 
method  was  intended  to  reflect 
economies  of  scale  realized  in 
supervising  and  regulating  larger 
institutions.  However,  OTS's  experience 
has  shown  that  the  current  regulation 
uses  marginal  assessment  rates  that  are 
no  longer  consistent  with  OTS's 
economies  of  scale.  Further,  it  omits 
certain  fixed  costs  that  are  the  same  or 
nearly  the  same  for  institutions  of  all 
sizes,  such  as  costs  of  drafting 
regulations  and  policies,  and  basic  costs 
of  conducting  examinations. 

OTS  derived  information  on  the 
magnitude  of  economies  of  scale  in 
thrift  supervision  and  the  relationship 
between  other  thrift  institution 
attributes  and  supervisory  expenses 
from  a  statistical  analysis  of  the 
variation  in  total  examiner  hours  among 
thrifts.  Examiner  hours  are  the  main 
component  of  supervisory  expenses  that 
vary  with  the  size,  condition,  or  other 
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attributes  of  thrift  institutions.  As  such, 
they  are  a  useful  standard  for  evaluating 
the  consistency  between  an  assessment 
schedule  and  actual  supervision  costs. 

An  emalysis  of  examiner  hours  at  all 
OTS-supervised  thrifts  for  1996  and 
1997  confirmed  that  there  are 
substantial  economies  of  scale  in  thrift 
examination  and  found  that  the 
percentage  decline  in  the  number  of 
examiner  hours  per  million  dollars  of 
assets  is  fairly  steady  as  size  increases. 
OTS  used  regression  analyses  to 
estimate  the  marginal  increases  in 
examiner  hours  for  different  size  groups 
and  how  these  marginal  increases 
change  with  size.  This  analysis  further 
confirmed  the  economies  of  scale  in 
thrift  examination  and  provided  support 
for  the  rate  of  decline  in  the  proposed 
marginal  assessment  rates. 

The  proposed  regulation  is  designed 
to  make  OTS  assessments  more 
equitable  for  institutions  of  all  sizes. 
First,  as  under  the  current  regulation, 
the  asset  size  component  would  impose 
marginal  assessment  rates  that  decline 
as  asset  size  increases.  Second,  OTS 
would  incorporate  some  of  its  fixed 
costs  into  the  assessment  rates  schedule 
via  an  explicit  fixed  charge.  The  Office 
of  the  Comptroller  of  the  Currency 
(OCC)  has  an  analogous  charge  in  its 
assessment  schedule  in  the  form  of  a 
very  high  rate  on  the  first  two  million 
dollars  of  assets. 

In  analyzing  the  effects  of  various 
base  assessment  rates.  OTS  found  that 
the  proposed  changes,  while  reflecting 
OTS's  costs,  could  have  a 
disproportionate  impact  on  assessments 


for  the  smallest  savings  associations, 
those  with  less  than  $100  million  in 
assets.  OTS  is  concerned  that  such  a 
change  might  impose  undue  burdens  on 
those  savings  associations,  which  may 
not  be  in  a  position  to  readily  absorb 
such  increased  costs.  Therefore,  OTS 
proposes  to  include  an  alternative  size 
component  calculation  for  such 
institutions.  Under  the  proposal,  a 
savings  association  that  existed  on  the 
effective  date  of  the  regulation  and 
never  had  more  than  $100  million  in 
assets  at  the  end  of  any  quarter  would 
be  a  "qualifying  savings  association.'" 
Such  an  institution  would  lose  its  status 
as  a  qualifying  institution  if.  following 
the  effective  date  of  the  regulation,  its 
assets  exceeded  $100  million  at  the  end 
of  any  quarter.  Savings  associations 
formed  after  the  regulation  becomes 
effective  would  not  be  considered 
qualifying  savings  associations.  The  size 
component  for  a  qualifying  savings 
association  would  be  the  lesser  of  the 
amount  that  would  be  required  under 
the  proposed  regulation,  or  the  amount 
that  would  be  required  under  the 
current  OTS  assessment  structure. 
Because  this  alternative  is  designed  to 
minimize  the  potential  burden 
associated  with  changing  to  a  new 
assessment  structure.  OTS  specifically 
requests  comment  on  whether  this 
treatment  should  be  phased  out  in  the 
future  and,  if  so,  what  phase-out  method 
or  period  would  be  appropriate. 
As  proposed,  the  asset-oased 
assessment  would  use  a  chart  to  identify 
base  assessment  amounts  for  total  assets 
at  a  certain  levels,  and  impose  marginal 


If  the  amount  of  total  assets  Is 


Over 


SO 

67  million  . 
215  milion 
1  billion  .... 
6.03  tMllion 
18  t)illion  .. 
35  billion  .. 


But  not  over 


367  million 
215  million 

1  tMllion  

6.03  t>illion 
18  t)illion  ... 
35  b)illion  ... 


rates  on  assets  above  those  levels.  This 
is  similar  to  the  treatment  under 
existing  part  502.  However,  unlike  the 
existing  regulation,  proposed  part  502 
would  not  include  specific  base 
assessment 

amounts  or  marginal  rates  in  the 
regulator>'  text.  Rather,  OTS  proposes  to 
publish  the  specific  base  assessment 
amounts  and  marginal  rates  in  Thrift 
Bulletins.2 

OTS  currently  publishes  assessment 
rates  in  a  Thrift  Bulletin,  under 
authority  in  current  §  502.6  to  set  rates 
lower  than  those  published  in  current 
§  502.1.  Since  the  early  1990's,  thrifts 
have  been  charged  assessments  that  are 
different  from  those  included  in  the 
regulation.  Having  outdated  rates  in  the 
regulation  has  caused  confusion. 
Pubhshing  the  rates  solely  in  Thrift 
Bulletins  is  designed  to  eliminate  this 
confusion.  In  addition  to  maihng  Thrift 
Bulletins  to  every  thrift.  OTS  puts  its 
Thrift  Bulletin  on  its  website  (http;// 
www.ots.treas.gov/)  for  ready  public 
access.  OTS  believes  that  including  this 
information  in  Thrift  Bulletins  rather 
than  in  a  regulation  would  also  allow 
more  fiexibility  to  match  assessments 
with  costs  when  OTS"s  supervisory' 
costs  change.  As  the  industry'  changes, 
OTS  costs  of  supervision  and 
examination  will  continue  to  fluctuate. 
OTS  solicits  comments  on  whether  this 
approach  is  appropriate. 

OTS  is  currently  considering  a  size 
component  initially  containing  the  base 
amounts  and  marginal  rates  listed  in  the 
following  chart: 

The  size  component  is — 


This  amount 


51,250 

11.584 

26.810 

91.416 

422.591 

1.053.051 

1.769,431 


Plus 


Of  excess  over 


.00015424 
.00010288 
.00008230 
.00006584 
.00005267 
.00004214 
.00003371 


SO 

67  million. 
215  million. 
1  t)illion. 
6.03  tjillion. 
1 8  t)illion. 
35  tnllion. 


The  actual  rates  contained  in  the  Thrift 
Bulletin  implementing  a  final  regulation 
may  differ  from  those  in  this  chart.  The 
chart  reflects  OTS's  current  costs  and 
the  assessment  structure  proposed 
today.  Because  OTS  intends  the 
proposed  changes  to  its  assessments 
regulation  to  decrease  assessments,  in 
the  aggregate,  for  healthy  institutions 
without  significant  off-balance  sheet 
activities,  and  because  OTS  is  proposing 
different  options  for  assessment 
methods,  OTS  cannot  yet  determine 
with  certainty  the  base  assessment 
amounts  and  marginal  rates  that  would 


be  in  the  initial  Thrift  Bulletin.  For 
example,  if  OTS  were  to  decide  against 
including  a  complexity  component 
(discussed  below),  the  agency  would 
charge  higher  rates  under  the  size 
component.  The  actual  amounts  and 
rates  therefore  may  change  depending 
on  which  options  OTS  selects,  taking 
into  account  comments  OTS  receives. 
At  the  same  time.  OTS  wants  to  be  as 
informative  as  possible  about  potential 
base  assessment  amounts  and  marginal 
rates.  Savings  associations  may  find  this 
chart  useful  in  determining  how  this 
proposed  regulation  may  affect  them.  As 


discussed  above.  OTS  will  not  include 
specific  rates  in  the  final  rule.  The  rates 
assessed  under  an  implementing  Thrift 
Bulletin  vdll  reflect  the  final  regulation 
structure  and  OTS's  anticipated  costs  at 
the  time  it  issues  the  Thrift  Bulletin. 

OTS  specifically  seeks  comment  on 
how  best  to  match  assessments  to  OTS's 
costs  of  examining  and  supervising 
savings  associations.  Whfle  OTS  has 
proposed  to  maintain  a  system  of 
dechning  marginal  assessment  rates,  it 


^This  approach  is  similar  to  the  OCC's  long- 
standing approach  in  its  assessment  regulations  at 
12  CFR  part  8(1998). 
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seeks  comment  on  whether  any  other 
assessment  method  may  also  be 
appropriate.  OTS  also  seeks  comment 
on  how  best  to  cover  fixed  costs  that  are 
the  same  or  nearly  the  same  for 
institutions  of  all  sizes.  For  example, 
should  OTS  incorporate  fixed  costs  into 
the  assessment  rate  schedule  or  use 
some  other  method  to  cover  these  costs? 
OTS  also  solicits  comments  on  any 
aspects  of  the  proposed  cap  for  the  size 
component  for  qualifying  small 
institutions.  Further,  OTS  seeks 
comments  on  whether  asset-based 
assessments  should  be  based  on  total 
assets,  as  under  the  current  regulation, 
or  whether  it  should  be  ba.sed  on  some 
other  measure  of  assets. 

B.  Condition 

OTS's  current  regulation  includes  a 
.50%  premium  on  the  asset-based 
assessment  for  institutions  with  a 
composite  safety  and  soundness 
examination  rating  of  4  or  5  because 
such  institutions  require  more 
supervision  than  higher-rated 
institutions.  Institutions  that  are  rated  in 
the  top  three  categories  are  not  charged 
this  condition-based  premium.  OTS's 
experience  with  this  assessment 
structure  since  1990  has  shown  that  the 
premium  rate  reflects  the  higher  costs 
associated  with  4-  or  5-rated 
institutions.  However,  OTS  has  also 
found  that  the  current  two-tiered 
premium  structure  does  not  fully  reflect 
supervision  costs  for  other  institutions. 
Specificallv.  OTS  used  regression 
analyses  of  the  variation  in  examiner 
hours  across  thrifts  to  estimate  the 
percentage  differences  in  examiner 
hours  across  thrifts  grouped  by  safety 
and  soundness  examination  rating. 
These  analyses  show  that  3-rated 
associations  generally  require 
substantially  more  supervision  than  1- 
and  2-rated  institutions,  but  not  as 
much  as  4-  and  5-rated  institutions. 
Thus,  under  the  current  regulation,  the 
higher  supervisory  costs  for  3-rated 
institutions  may  be  subsidized  by  thrifts 
with  ratings  other  than  3  since  3-rated 
institutions  pay  no  additional  premium. 

The  proposed  rule  would  amend 
OTS's  current  premium  assessment  to 
correlate  the  assessments  more  closely 
with  OTS's  costs.  The  statistical 
analysis  of  examiner  hours  found  that 
the  added  burdens  from  3-rated 
institutions  are  approximatelv  half  as 
great  as  those  from  4-  and  5-rated 
institutions.  Accordingly,  the  proposal 
would  impose  a  25%  premium  on  the 
size  component  of  the  asset-based 
assessment  for  3-rated  institutions.  The 
proposal  would  continue  to  increase  the 
size  component  of  the  asset-based 
assessment  by  50%  for  4-  and  5-rated 


institutions,  consistent  with  OTS's 
current  practice. 

OTS  encourages  comments  on  any 
aspects  of  the  proposed  condition 
component,  including  whether  this 
component  should  be  based  on  the 
examination  ratings  or  some  other 
factor.  OTS  further  solicits  comments  on 
whether  any  condition  component 
should  be  based  on  total  assets,  as  under 
the  current  regulation,  or  whether  it 
should  be  based  on  some  other  measure 
of  assets. 

C.  Complexity 

OTS's  current  asset-based  assessment 
is  based  on  total  assets  as  reported  on 
the  consolidated  Thrift  Financial 
Report.  Accordingly,  the  asset-based 
assessment  does  not  reach  off-balance 
sheet  assets.  OTS  must,  however, 
examine  and  supervise  activities 
involving  off-balance  sheet  assets,  as 
well  as  other  assets,  to  ensure  the  safety 
and  soundness  of  thrift  institutions.  As 
a  result,  OTS  incurs  expenses  relating  to 
institutions  with  off-balance  sheet 
assets,  and  these  expenses  can  be 
substantial.  Under  the  current  system, 
these  costs  are  not  assessed  directly 
against  the  institutions  with  off-balance 
sheet  assets,  but  are  shared  by  all 
savings  associations.  Thus,  institutions 
with  minimal  or  no  off-balance  sheet 
assets  effectively  subsidize  the 
supervisory  costs  of  institutions  with 
extensive  off-balance  sheet  assets. 

OTS  measured  the  supervisory 
expenses  associated  with  certain  off- 
balance  sheet  activities  by  extending  the 
regression  models  of  examiner  hours 
discussed  above  to  determine  whether 
thrifts  engaged  in  these  activities  absorb 
more  examiner  hours  than  would  be 
expected  based  on  asset  size  and 
examination  ratings.  The  off-balance 
sheet  activities  included  in  these 
analyses  were  those  that  impose 
significant  supervisory  burden — trust 
assets  administered  by  the  thrift,  loans 
serviced  for  others,  and  off-balance 
sheet  assets  for  which  the  thrift  holds 
recourse  obligations  or  that  are  direct 
credit  substitutes.  These  analyses  found 
significantly  greater  supervisory 
expenses  for  institutions  with 
substantial  volumes  of  these  activities. 

To  mitigate  the  inequities  of 
assessments  not  matching  costs  of 
supervising  complex  assets,  OTS 
proposes  to  amend  the  assessment 
regulation  to  include  a  new  complexity 
component.  By  taking  certain  off- 
balance  sheet  assets  into  account,  OTS's 
assessment  rates  can  be  more  closely 
tailored  to  its  expenses  in  examining 
institutions.  The  proposed  complexity 
component  would  address  trust  assets 
administered  by  a  savings  association, 


loans  serviced  for  others  by  a  savings 
association  (including  both  residential 
and  non-residential  loans),  and  off- 
balance  sheet  assets  that  are  recourse 
obligations  or  direct  credit  substitutes, 
as  described  in  the  Thrift  Financial 
Report. 

OTS  is  considering  whether  the 
complexity  component  should  also 
address  commercial  and  non-residential 
mortgage  loans.  OTS  analyses  have 
found  a  high  correlation  between 
amounts  of  these  types  of  loans  and  the 
number  of  examiner  hours  and  the 
amount  of  supervisory  expenses. 
Savings  associations  that  concentrate  on 
residential  mortgage  loans  require 
substantially  less  examination  and 
supervision  than  associations  with  less 
traditional  loan  portfolio 
concentrations.  An  asset-based 
assessment  that  treats  all  loans  equally 
causes  traditional  mortgage  lenders  to 
subsidize  OTS's  extra  supervisory 
workload  for  non-traditional  thrifts. 
OTS,  therefore,  seeks  comments  on 
whether  it  should  include  commercial 
and  non-residential  mortgage  loans  in 
the  complexity  component. 

As  proposed,  the  complexity 
component  would  apply  only  to  the 
extent  that  assets  included  in  each 
category  of  complex  assets  (trust  assets, 
loans  serviced  for  others,  and  recourse 
obligations  or  direct  credit  substitutes) 
exceed  a  threshold  of  $1  billion.  OTS's 
experience  shows  that  the  added 
supervisory  workload  for  institutions 
with  such  complex  assets  does  not 
become  significant  until  the  assets  reach 
relatively  high  levels.  Therefore,  OTS 
proposes  a  minimum  level  of  assets 
below  which  OTS  would  not  consider 
complexity.  OTS  would  compute  the  $1 
billion  threshold  separately  for  each 
class  of  complex  assets. 

OTS  currently  expects  that  the 
assessment  rate  for  complexity 
components  would  be  0.0015%  of  the 
amount  of  assets  covered  by  each 
element  of  the  complexity  component 
over  the  Si  billion  threshold,  based  on 
the  proposed  as.sessment  provisions  and 
OTS's  costs.  OTS  would  publish  the 
assessment  rate  for  the  complexity 
component  in  a  Thrift  Bulletin, 
available  on  OTS's  website,  rather  than 
in  a  regulation.  This  would  allow  OTS 
the  flexibility  to  match  assessments 
with  fluctuating  supervisory  costs. 
Depending  on  the  assessment  structure 
of  any  final  rule,  the  actual  complexity 
component  and  the  threshold  may  be 
different  than  the  proposal. 

OTS  solicits  comments  on  whether  it 
is  appropriate  to  consider  off-balance 
sheet  assets  of  any  type,  including  the 
proposed  types,  for  purposes  of  the 
assessment.  OTS  specifically  requests 
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comments  on  how  to  treat  off-balance 
sheet  assets  held  by  subsidiaries  owned 
or  controlled  by  the  savings  association. 
For  example,  where  a  savings 
association  owns  or  controls  a 
subsidiary  that  is  a  trust  company,  how 
should  the  trust  assets  administered  by 
that  trust  company  be  considered  under 
the  complexity  component?  OTS  also 
specifically  seeks  comments  on 
whether,  and  if  so,  how  best,  to  include 
commercial  and  non-residential 
mortgage  loans  or  other  on-ba  lance 
sheet  assets  in  any  complexity 
component. 

Further,  OTS  seeks  comments  on 
whether  the  complexity  component 
should  have  a  threshold  below  which 
complex  assets  should  not  be 
considered  and,  if  so,  whether  the 
proposed  $1  billion  threshold  is  too 
high  or  too  low.  Additionally.  OTS 
seeks  comments  on  whether  the 
threshold  for  any  particular  category 
should  be  expressed  in  dollar  terms,  as 
a  percentage  of  assets  [e.g.  for 
commercial  loans  and  non-residential 
real  estate  loans),  or  in  any  other  terms. 
OTS  also  asks  whether  there  should  be 
any  cap  on  the  amount  of  the 
complexity  component.  Commenters 
who  favor  a  cap  should  address  how 
OTS  should  set  the  cap.  OTS 
additionally  seeks  comments  on 
whether  the  proposed  assessment  rate 
for  any  complexity  component  would  be 
appropriate. 

D.  Consolidation 

Under  the  current  regulation,  OTS 
assessments  are  based  on  the  savings 
association's  total  assets,  as  reported  in 
the  consolidated  Thrift  Financial 
Report.  OTS  specifically  requests 
comment  on  whether  this  continues  to 
be  the  proper  approach  for  subsidiaries 
that  are  other  depository  institutions  or 
regulated  entities.  This  issue  affects  all 
three  proposed  components  of  the 
assessment  calculation.  For  example,  if 
Savings  Association  A  directly  owns 
Savings  Association  B,  looking  at  the 
size  component  by  itself  would  usually 
make  consolidation  result  in  a  lower 
assessment.  However,  if  Savings 
Association  A  were  rated  "1"  while 
Savings  Association  B  were  rated  "3". 
the  issue  arises  of  what  condition 
component  should  be  assigned  to  the 
consolidated  entity.  For  the  complexity 
component,  if  Savings  Association  A 
had  trust  assets  of  $750  million  and 
Savings  Association  B  also  had  trust 
assets  of  $750  million,  consolidation 
would  result  in  the  consolidated  entity 
being  assessed  a  complexity  component, 
while  neither  thrift  would  be  assessed 
that  component  if  considered 
separately. 


Therefore,  OTS  solicits  comments  on 
whether,  when  a  savings  association 
owns  or  controls  another  OTS-regulated 
savings  association,  the  two  should  be 
considered  one  entity  for  assessment 
purposes.  Would  a  discount  be 
appropriate?  The  OCC  recently 
amended  its  assessment  regulation  to 
give  a  discount  to  national  banks  that 
are  in  a  holding  company  with  other 
national  banks  but  are  not  the  "lead 
bank"  in  that  structure.See  12  CFR 
8.2(a)(6)  (1998).  Should  the  OTS 
consider  a  similar  approach  for  savings 
associations  that  are  in  a  savings  and 
loan  holding  company  structure  with 
other  OTS-regulated  savings 
associations?  What  if  the  thrift  owns  or 
controls  another  depository  institution, 
such  as  a  state  bank,  that  is  not 
regulated  by  OTS?  Similarly,  where  a 
savings  association  owns  or  controls  a 
non-depository  institution  that  is 
regulated  by  a  non-bank  regulator  (e.g., 
a  state-supervised  insurance  company), 
should  the  assets  of  the  subordinate 
organization  be  included  in  the  assets  of 
the  parent  savings  association? 

E.  Other  Matters 

OTS  seeks  comment  on  other 
proposed  amendments  to  the 
assessments  regulation.  First,  the 
existing  regulation  provides  for 
quarterly  or  semi-annual  assessments. 
Under  the  proposed  rule,  all 
assessments  would  be  semi-annual.  OTS 
has  found  that  semi-annual  assessments 
impose  less  regulatory  and 
administrative  burden  than  quarterly 
assessments  and  therefore  has  imposed 
semi-annual  assessments  since  January 
1992. 

The  proposed  rule  would  clarify  the 
existing  regulation  and  incorporate 
OTS's  long-standing  practice  concerning 
requests  for  refunds  or  proration  of 
assessments  paid  by  institutions  that 
cease  to  be  savings  associations.  The 
proposed  rule  would  explicitly  state 
that  assessments  will  not  be  prorated  or 
refundable  to  institutions  that  cease  to 
be  savings  associations.  The  proposal 
would  also  clarify  an  ambiguity  in  the 
existing  regulation  about  the  date  as  of 
which  OTS  determines  assessments. 
Under  the  proposed  rule,  and  consistent 
with  current  practice,  an  assessment 
would  not  change,  either  up  or  down, 
due  to  events  that  occur  after  the  date 
of  the  Thrift  Financial  Report  upon 
which  the  assessment  is  based.'  Further, 
the  proposed  rule  would  clarify  that  the 
composite  rating  upon  which  an 


'Consistent  with  OTS's  current  practice,  an 
assessment  could  be  adjusted  to  reflect  corrections 
to  errors  contained  in  the  applicable  Thrift 
Financial  Report. 


institution's  condition  component 
would  be  based  would  be  the  most 
recent  composite  rating  of  which  the 
savings  association  has  been  notified  in 
wTiting.  as  defined  in  12  CFR  part  516, 
before  an  assessment's  due  date. 

The  proposed  rule  also  addresses 
several  matters  relating  to  the 
imposition  of  other  fees  (p.g.. 
application,  examination,  and 
investigation  fees).  Currently,  the 
regulation  includes  a  formula  for 
calculating  these  fees,  with  the  actual 
fees  published  annually  in  a  Thrift 
Bulletin.  The  proposed  rule,  like  the 
long-standing  OCC  regulation,  would 
not  include  such  a  formula.  Fees  would 
continue  to  be  announced  in  a  Thrift 
Bulletin  available  on  OTS's  website. 

The  proposed  regulation  would  also 
clarify  that  OTS  may  charge  fees  for 
extraordinary  expenses  relatmg  to 
examining,  regulating,  or  super\'ising 
savings  associations  and  their  affiliates 
While  OTS  expects  that  any  such  fees 
would  be  unusual,  they  may  be 
necessary  or  appropriate  in  some 
circumstances.  Such  extraordinary  fees 
may  be  appropriate  for  recovering 
supervisory  costs  from  institutions  that 
pose  extraordinary  burdens,  or  of 
obtaining  expert  advice  in  areas  beyond 
those  that  O'TS  normally  encounters. 
Under  the  proposed  rule,  OTS  would  be 
able  to  adjust,  add,  waive,  or  eliminate 
fees  in  unusual  circumstances. 

Finally,  OTS  proposes  to  revise  all  of 
part  502  using  the  plain  language 
format,  consistent  with  the  Vice 
President's  National  Performance 
Review  Initiative  and  guidance  in  the 
Federal  Register  Document  Drafting 
Handbook  (April  1997  edition).  This 
would  not  affect  the  substance  of  the 
regulation,  but  should  help  to  make  it 
easier  to  understand. 

HI.  Executive  Order  12866 

The  Director  of  OTS  has  determined 
that  this  proposed  rule  does  not 
constitute  a  "significant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866. 

IV.  Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  of  1980.''  OTS 
has  evaluated  the  effects  this  proposed 
rulemaking  would  have  on  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions.  As 
required.  OTS  has  prepared  the 
following  initial  regulatory  flexibility 
analysis. 

OTS  proposes  this  rulemaking  to 
revise  its  current  assessments  system  to 
match  assessments  more  closely  with 


"SU.S.C.  505(b). 
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OTSs  costs.  The  Director  of  OTS  is 
authorized  hy  statute  to  impose 
assessments.^  As  described  in  this 
preamble,  OTS  has  found  that  under  its 
current  assessment  svstem  OTS's  costs 
of  supervising  some  institutions  are 
higher  or  lower  than  those  associations 
pay  in  assessments.  Therefore.  OTS  is 
attempting,  through  this  proposed 
rulemaking,  to  more  closely  associate  its 
costs  with  assessments. 

OTS  has  two  primary  objectives  for 
this  proposed  rulemaking:  (1) 
establishing  an  assessment  structure 
that  keeps  the  assessment  rates  as  low- 
as  possible  while  providing  the  agency 
the  resources  essential  to  effective 
supervision  of  a  changing  industry,  and 
(2)  more  closely  tailoring  rates  to  the 
agency's  increased  costs  in  supervising 
certain  types  of  institutions. 

The  proposed  rule  could  affect  small 
savings  associations  through  the 
proposed  condition,  size,  or  complexitv 
components.  The  proposal  would  have 
no  effect  on  small  businesses  or  small 
organizations  other  than  small  savings 
associations  and.  indirectly,  small 
holding  companies,  and  would  not 
affect  small  governmental  jurisdictions. 
Small  savings  associations  are  generally 
defined,  for  Regulatory  Flexibility  Act 
purposes,  as  those  with  assets  under 
$100  million.'" 

A.  Impact  of  Proposed  Condition 
Component. 

The  proposed  condition  component 
would  affect  small  savings  associations. 
As  discussed  earlier  in  this  preamble,  it 
would  impose  an  assessment  equal  to 
25%  of  an  association's  size  component 
for  each  3-rated  association,  regardless 
of  its  size.  Currently,  there  are  44 
savings  associations  that  are  3-rated  and 
that  have  assets  under  SlOO  million.  If 
a  small  3-rated  association,  for  example, 
were  to  have  SID  million  in  assets,  its 
assessment  would  increase  $864 
annually  due  to  the  condition 
component  (basing  its  size  component 
on  Thrift  Bulletin  48-9.  December  21, 
1992).  If  its  assets  were  SlOO  million 
and  its  rating  were  3,  its  assessment 
would  increase  $3,462  annuallv  due  to 
the  condition  component.  Other  small, 
3-rated  savings  associations  would  see 
their  assessments  increase  depending  on 
their  size. 

As  discussed  earlier.  3-rated  savings 
associations  require  more  supervisory 
attention  than  1-  or  2-rated  associations. 
OTS  therefore  has  three  alternatives: 
impose  extra  assessments  on  all  3-rated 
associations;  require  institutions  not 
rated  3  to  subsidize  the  extra 


M2  use.  1462a.  1463.  1467.  1467a. 
"l  J  CFR  121.201.  Division  H  (1998). 


supervisory  costs  of  3-rated  institutions; 
or,  require  some  but  not  all  3-rated 
institutions  to  cover  those  costs.  OTS 
believes  it  is  most  equitable  to  relate 
assessments  to  OTS's  supervisory  costs, 
and  therefore  proposes  a  condition 
component  for  3-rated  associations. 
Furthermore,  OTS  believes  that 
requiring  3-rated  institutions  to  pay  for 
their  extra  supervisory  costs  would 
provide  an  incentive  for  those 
institutions  to  improve  their  condition 
and  their  ratings.  OTS  believes  that  the 
proposed  condition  component  best 
accomplishes  OTS's  objective  of  closely 
tailoring  assessment  rates  to  OTS's 
increased  costs  in  supervising  3-rated 
institutions  while  keeping  assessment 
rates  as  low  as  possible. 

B.  Impact  of  Proposed  Size  Component. 

OTS  believes  the  proposed  size 
component  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  OTS 
specifically  designed  the  proposed  rule 
to  allow  qualifying  savings  associations, 
generally  those  with  assets  under  SlOO 
million,  to  choose  between  calculating 
their  size  components  under  either  the 
existing  regulation  or  the  proposed 
regulation.  These  institutions  can 
therefore  avoid  any  increases  in  their 
size  component. 

For  an  institution  that  increases  above 
SlOO  million  in  assets  then  shrinks 
below  $100  million,  or  a  savings 
association  that  is  formed  after  the  rule's 
effective  date,  this  choice  would  not  be 
available.  OTS  cannot  predict  the 
number  of  savings  associations  that  will 
exceed  then  shrink  below  $100  million 
in  assets,  and  cannot  predict  the  number 
of  savings  associations  that  will  be 
formed  in  the  future.  OTS  cannot 
predict  the  economic  impact  of  the 
proposed  regulation  on  such  institutions 
because  OTS's  assessment  rates,  as 
proposed,  will  vary  as  OTS's 
supervisory  costs  change. 

OTS  has  considered,  as  an  alternative 
to  the  proposed  size  component  with 
protection  for  small  institutions,  leaving 
its  assessment  system  as  it  is.  OTS 
believes  this  alternative  would  not  meet 
OTS's  objective  of  more  closely  tailoring 
assessment  rates  to  OTS's  increased 
supervisory  costs,  while  minimizing 
significant  economic  impacts  on  small 
savings  associations. 

C.  Impact  of  Proposed  Complexity 
Component 

The  proposed  complexity  component 
would  apply  only  to  savings 
associations  that  have  more  than  $1 
billion  in  certain  off  balance  sheet 
assets.  For  Regulatory  Flexibility  Act 
purposes,  a  small  savings  association  is 


generally  defined  as  one  having  less 
than  SlOO  million  in  assets  on  its 
balance  sheet.  There  are  currently  only 
four  savings  associations  that  have  less 
than  $100  million  in  balance  sheet 
assets  that  would  be  subject  to  the 
proposed  complexity  component.  OTS 
believes  that  four  savings  associations  is 
not  a  substantial  number  of  small 
savings  associations.  For  purposes  of 
this  initial  regulatory  flexibility  analysis 
regarding  the  proposed  complexity 
component.  OTS  defines  small  savings 
association  as  one  with  less  than  $100 
million  in  assets  including  off-balance 
sheet  assets.''  The  Regulatory  Flexibility 
Act  is  designed  to  protect  the  interests 
of  small  businesses,  while  the  proposed 
complexity  component  would  only 
affect  savings  associations  that  own  or 
administer  assets  in  excess  of  $1  billion. 
OTS  does  not  believe  that  institutions 
that  own  or  administer  assets  exceeding 
$1  billion  need  any  special  protection 
from  the  proposed  complexity 
component. 

In  any  event,  OTS  has  considered 
alternatives  to  the  proposed  complexity 
component.  OTS  has  considered  using 
no  such  component,  or  including 
different  complex  assets  in  the 
component,  such  as  commercial  and 
non-residential  mortgage  loans.  As 
discussed  earlier,  OTS  is  seeking 
comment  on  all  aspects  of  the  proposed 
complexity  component.  OTS  tentatively 
believes  the  component,  as  proposed, 
best  accomplishes  OTS's  objective  of 
tailoring  assessments  to  better  match 
OTS's  supervisory  costs,  while 
minimizing  significant  economic 
impacts  on  small  savings  associations. 

D.  Other  Matters 

The  proposed  rule  would  streamline 
the  existing  regulation  and  put  it  in  a 
plain  language  format.  It  would  state 
that  the  Director's  statutory  authority  to 
charge  fees  for  appropriate  expenses 
would  be  used  only  for  extraordinary 
expenses.  OTS  believes  these  changes 
would  have  no  significant  impact  on 
small  savings  associations.  Under  the 
proposed  rule,  assessments  would 
continue  to  be  based  on  Thrift  Financial 
Reports  that  savings  associations  are 
otherwise  required  to  file  with  OTS,  and 
OTS  would  continue  to  collect 
assessments  by  its  current  procedures. 
Therefore,  the  proposed  rule  would 
impose  no  new  or  additional  reporting, 
recordkeeping,  or  compliance 
requirements. 


'OTS  ha.s  established  this  definition  of  small 
savings  association  for  the  sole  purpose  of  this 
regulatory  flexibility  analysis,  after  consultation 
with  the  Small  Business  Administration's  Office  of 
Advocacy. 
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Finally,  there  are  no  federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
proposed  rule. 

OTS  encourages  comments  on  all 
aspects  of  this  initial  regulatory 
flexibility  analysis,  including  any 
significant  economic  impacts  the 
proposed  rule  would  have  on  small 
entities. 

V.  Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  Pub.  L. 
104—4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
OTS  has  determined  that  the  proposed 
rule  will  not  result  in  expenditures  by 
state,  local,  or  tribal  governments  or  by 
the  private  sector  of  $100  million  or 
more.  Accordingly,  this  rulemaking  is 
not  subject  to  section  202  of  the 
Unfunded  Mandates  Act. 

VI.  Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  requirements. 
The  information  collection  requirements 
in  proposed  §  502.70  are  the  same  as 
those  in  the  current  assessments 
regulation,  12  CFR  502.3  (1998),  which 
the  Office  of  Management  and  Budget 
has  previously  received  and  approved 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)}  under  0MB  Control  No.  1550- 
0053. 

List  of  Subjects  in  12  CFR  Part  502 

Assessments,  Federal  home  loan 
banks,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

Accordingly,  the  Office  of  Thrift 
Supervision  proposes  to  amend  chapter 


V,  title  12,  Code  of  Federal  Regulations 
by  revising  part  502  to  read  as  follows: 

PART  502— ASSESSMENTS  AND  FEES 

Sec. 

502.5  Who  must  pay  assessments  and  fees? 

Subpart  A — Assessments 

502.10     How  does  OTS  calculate  my 

assessment? 
502.15     How  does  OTS  determine  mv  size 

component? 
502.20     How  does  OTS  determine  my 

condition  component? 
502.25     How  does  OTS  determine  my 

complexity  component? 
502.30     When  must  I  pay  my  assessment? 
502.35     How  must  I  pay  my  assessment? 
502.40     Can  I  get  a  refund  or  proration  of  my 

assessment? 
502.45     What  if  I  do  not  pay  my  assessment 

on  time? 

Subpart  B — Fees 

502.50     What  fees  does  OTS  charge? 
502.55     Where  can  I  find  OTS's  fee 

schedule? 
502.60     When  will  OTS  adjust,  add,  waive, 

or  eliminate  a  fee? 
502.65     When  is  an  application  fee  due? 
502.70     How  must  I  pay  an  application  fee? 
502.75     What  if  I  do  not  pay  my  fees  on 

time? 

Authority:  12  U.S.C.  1462a,  1463,  1467. 
1467a. 


§502.5 
fees? 


Who  must  pay  assessments  and 


(a)  Authority.  Section  9  of  the  HOLA, 
12  U.S.C.  1467,  authorizes  the  Director 
to  charge  assessments  to  recover  the 
costs  of  examining  savings  associations 
and  their  affiliates,  to  charge  fees  to 
recover  the  costs  of  processing 
applications  and  other  filings,  and  to 
charge  fees  to  cover  OTS's  direct  and 
indirect  expenses  in  regulating  savings 
associations  and  their  affiliates. 

(b)  Assessments.  If  you  are  a  savings 
association  that  OTS  regulates  on  the 
last  day  of  January  or  on  the  last  day  of 
July  of  each  year,  you  must  pay  a  semi- 
annual assessment  due  on  that  day. 
Subpart  A  of  this  part  describes  OTS's 
assessment  procedures  and 
requirements. 

(c)  Fees.  Whether  or  not  you  are  a 
savings  association,  if  you  make  any 


filings  with  OTS  or  use  OTS  services. 
the  Director  may  require  you  to  pav  a 
fee  to  cover  the  costs  of  processing  vour 
submission  or  providing  those  services. 
The  filings  for  which  the  Director  may 
charge  a  fee  include  notices, 
applications,  and  securities  filings. 
Among  the  services  for  which  the 
Director  may  charge  a  fee  are 
publications,  seminars,  certifications  for 
official  copies  of  agency  documents,  and 
records  or  services  requested  bv  other 
agencies.  The  Director  also  assesses  fees 
for  examining  and  investigating 
affiliates  of  savings  associations.  If  vou 
are  a  savings  association  and  you  or  anv 
of  your  affiliates  cause  OTS  to  incur 
extraordinary'  expenses  related  to  your 
examination,  investigation,  regulation, 
or  supervision,  the  Director  mav  charge 
you  a  fee  to  fund  those  expenses. 
Subpart  B  of  this  part  describes  OTS's 
fee  procedures  and  requirements. 

Subpart  A — Assessments 

§502.10    How  does  OTS  calculate  my 
assessment? 

OTS  determines  your  semi-annual 
assessment  by  totaling  three 
components:  your  size,  your  condition, 
and  the  complexity  of  your  business. 
For  the  size  and  complexity 
components.  OTS  uses  the  September 
30  Thrift  Financial  Report  to  determine 
amounts  due  at  the  January  31 
assessment;  and  the  March  31  Thrift 
Financial  Report  to  determine  amounts 
due  at  the  July  31  assessment.  For 
purposes  of  this  subpart,  total  assets  are 
your  total  assets  as  reported  on  Thrift 
Financial  Reports  filed  with  OTS.  For 
the  condition  component,  OTS  uses  the 
most  recent  composite  rating,  as  defined 
in  12  CFR  part  516  of  this  chapter,  of 
which  you  have  been  notified  in  writing 
before  an  assessment's  due  date. 

§  502.1 5    How  does  OTS  determine  my  size 
component? 

(a)  General.  (1)  Unless  you  are  a 
qualifying  savings  association  under 
paragraph  (b)  of  this  section,  OTS  uses 
the  following  chart  to  calculate  vour 
size  component: 


If  your  total  assets  are: — 


Your  size  component  is 


Over- 


Column  A 

0 

$67  million  

215  million  

1  billion  

6.03  billion  


But  not  over — 


Column  B 

S67  million  

215  million  

1  billion  

6.03  billion  

18  billion  


This 
amount — 
Base  as- 
sessment 
amount 

Column  C 


CI 
C2 
C3 
C4 
C5 


Plus— Mar- 
ginal rate 


Column  D 


Of  assets 

over — Class 

floor 


Column  E 


D1 
D2 
D3 
D4 
D5 


S67  million. 
215  million. 
1  billion, 
6.03  billion. 


43648 


Federal  Register/ Vol.  63,  No.   157 /Friday.  August  14.  1998 /Proposed  Rules 


If  your  total  assets  are: — 


Over- 


Column  A 


18  billion 
35  billion 


But  not  over- 


Column  B 


35  billion 


Your  size  component  is- 


This 
amount — 
Base  as- 
sessment 
amount 

Column  C 


06 
07 


Plus— Mar- 
ginal rate 


Column  D 


Of  assets 

over — Class 

floor 


Column  E 


D6 
D7 


18  billion. 
35  billion. 


(2)  To  calculate  vour  size  component, 
find  the  row  in  Columns  A  and  B  that 
describes  your  total  assets.  Reading 
across  in  that  same  row,  find  your  base 
assessment  amount  in  Column  C.  your 
marginal  rate  in  Column  D.  and  your 
I  lass  floor  in  Column  E.  Calculate  how 
much  your  total  assets  exceed  your 
Colunui  E  class  floor.  Multiply  this 
number  bv  vour  Column  D  marginal 
rate.  .Add  this  number  to  your  Column 
C!  base  assessment  amount.  The  total  is 
vour  size  component.  OTS  will  establish 
the  base  assessment  amounts  and  the 
marginal  rates  in  columns  C  and  D  in  a 
Thrift  Bulletin. 

(b)  Special  size  component 
calculation  for  qualifvin<i  savin'^s 
associations.  If  vou  meet  all  of  the 
criteria  set  forth  in  paragraph  (b)(1)  of 
this  section,  you  are  a  qualifying  savings 
association  and  OTS  will  calculate  your 
size  component  in  accordance  with 
paragraph  (b)(2)  of  this  section. 

(1)  Criteria  for  qualifying  savings 
association  status,  (i)  You  were  a 
savings  association  as  of  (effective  date 
of  filial  rule!. 

(ii)  Your  total  assets  have  never 
exceeded  Sion  million  at  the  end  of  any 
quarter. 

(2)  Size  component  tor  qualifving 
savings  associations.  If  you  are  a 
qualifying  savings  association,  vour  size 
component  is  the  lesser  of: 

(ii  Your  size  component  cak:ulated 
under  paragrapfi  (a)  of  this  section:  or 

(ii)  Your  assessment  calculated  using 
the  general  assessment  table  at  12  CFR 
.502.1(c)  as  contained  in  the  12  CFR, 
parts  .tOO  to  .599,  edition  revised  as  of 
Innuarv  1.  1998,  as  impleinented  in 
Thrift  Bulletin  48-9,  dated  December 
21,  1992. 

§  502.20    How  does  OTS  determine  my 
condition  component? 

OTS  uses  the  following  chart  to 
determine  your  condition  component: 


If  your  composite  rat- 
ing IS — 


Then  your  condition 
component  is — 


4  or  5 


50  percent  of  your 
size  component. 


If  your  composite  rat- 
ing IS — 


Then  your  condition 
comoonent  is — 


1  or  2  zero. 

3 25  percent  of  your 

size  component. 


§  502.25     How  does  OTS  determine  my 
complexity  component? 

If  \  our  portfolio  exceeds  any  of  the 
thresholds  set  forth  in  paragraph  (a)  of 
this  section,  OTS  will  calculate  your 
complexity  component  as  set  forth  in 
paragraph  (b)  of  this  section.  If  your 
portfolio  does  not  exceed  any  of  the 
thresholds  set  forth  in  paragraph  (a)  of 
this  section,  your  complexity 
component  is  zero. 

(a)  Thresholds  for  complexity 
component.  (1)  You  administer  trust 
assets  valued  at  over  $1  billion. 

(2)  You  service  loans  for  others  and 
the  total  amount  of  the  loans  exceeds  Si 
billion. 

(.1)  You  have  off-balance  sheet  assets 
that  are  recourse  obligations  or  direct 
credit  substitutes,  as  described  in  the 
Thrift  Financial  Report,  and  the  total 
amount  of  these  off-balance  sheet  as.sets 
exceeds  Si  billion. 

(b)  Calculation  of  complexity 
component.  OTS  calculates  your 
complexity  component  by  separately 
determining  the  amount(s)  by  which 
vou  exceed  each  of  the  thresholds  under 
paragraph  (a)  of  this  section,  adding 
these  excess  amounts  together,  and 
multiplying  this  total  by  a  percentage 
published  in  a  Thrift  Bulletin. 

§  502.30    When  must  I  pay  my 
assessment? 

OTS  will  bill  you  semiannually  for 
your  assessments.  Assessments  are  due 
January  31  and  July  31  of  each  vear.  At 
least  seven  days  before  your  assessment 
is  due.  the  Director  will  mail  you  a 
notice  that  indicates  the  amount  of  your 
assessment,  explains  how  OTS 
c:alculated  the  amount,  and  specihes 
when  payment  is  due. 

§  502.35    How  must  I  pay  my  assessment? 

(a)  Debit  at  Federal  Home  Loan 
Banks.  If  you  are  a  member  of  a  Federal 
Home  Loan  Bank,  you  must  maintain  a 
demand  deposit  account  at  your  Federal 


Home  Loan  Bank  with  sufficient  funds 
to  pay  your  assessment  when  due.  OTS 
will  notify  your  Federal  Home  Loan 
Bank  of  the  amount  of  your  assessment. 
OTS  will  debit  your  account  for  your 
assessments. 

(b)  Direct  billing.  If  you  are  not  a 
member  of  a  Federal  Home  Loan  Bank, 
OTS  will  directly  debit  an  account  you 
must  maintain  at  your  association. 

§  502.40    Can  I  get  a  refund  or  proration  of 
my  assessment? 

OTS  will  not  refund  or  prorate  your 
assessment,  even  if  you  cease  to  be  a 
savings  association.  If  you  are  a  savings 
association  for  whom  a  conservator  or 
receiver  has  been  appointed,  you  must 
continue  to  pay  assessments  in 
accordance  with  this  part.  OTS  will  not 
increase  or  decrease  your  assessment 
based  on  events  that  occur  after  the  date 
of  the  Thrift  Financial  Report  upon 
which  your  assessment  is  based. 

§  502.45    What  if  I  do  not  pay  my 
assessment  on  time? 

The  Director  will  charge  interest  on 
delinquent  assessments.  Interest  will 
accrue  at  a  rate  (that  OTS  will  determine 
quarterly)  equal  to  150  percent  of  the 
average  of  the  bond-equivalent  rates  of 
13-week  Treasury  bills  auctioned  during 
the  preceding  calendar  quarter. 
Assessments  under  this  subpart  A  are 
delinquent  if  you  do  not  pay  them  when 
required  by  §502.30. 

Subpart  B — Fees 

§  502.50    What  fees  does  OTS  charge? 

(a)  The  Director  assesses  fees  for 
examining  or  investigating  savings 
association  affiliates.  "Affiliate"  has  the 
meaning  in  12  U.S.C.  1462(9),  except 
that,  for  this  part  only,  "affiliate"  does 
not  include  any  entity  that  is 
consolidated  with  a  savings  association 
on  the  Consolidated  Statement  of  the 
Thrift  Financial  Report. 

(b)  The  Director  assesses  fees  for 
processing  notices,  applications, 
securities  filings,  and  requests,  and  for 
providing  other  services. 
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§  502.55    Where  can  I  find  OTS's  fee 
schedule? 

OTS  will  periodically  publish  a 
schedule  of  its  fees  in  a  Thrift  Bulletin. 
OTS  will  publish  these  fees  at  least 
thirty  days  before  they  are  effective. 

§  502.60    When  will  OTS  adjust,  add,  waive, 
or  eliminate  a  fee? 

Under  unusual  circumstances,  the 
Director  may  deem  it  necessary  or 
appropriate  to  adjust,  add,  waive,  or 
eliminate  a  fee.  For  example,  the 
Director  may: 

(a)  Reduce  any  fee  to  adjust  for  any 
inequities,  efficiencies,  or  changed 
procedures  that  OTS  projects  will 
reduce  its  applications  processing  costs 
but  that  OTS  did  not  consider  in 
determining  its  fees; 

(b)  Reduce  or  waive  any  fee  if  OTS 
determines  that  the  fee  would  unduly  or 
unjustifiably  discourage  particular  types 
of  applications  or  applications  for 
particular  categories  of  transactions; 

(c)  Add  a  fee  for  a  new  type  of 
application; 

(d)  Increase  a  fee  for  an  application 
that  presents  unusual  or  particularly 
complex  issues  of  law  or  policy  or 
otherwise  causes  the  agency  to  incur 
unusually  high  processing  costs;  or 

(e)  Charge  a  fee  to  recover 
extraordinary  expenses  related  to 
examination,  investigation,  regulation, 
or  supervision  of  savings  associations  or 
their  affiliates. 

§  502.65    When  is  an  application  fee  due? 

(a)  You  must  pay  the  application  fee 
when  you  file  an  application.  OTS  will 
not  process  your  application  if  you  do 
not  include  the  required  fee. 

(b)  If  OTS  cannot  complete  its  review 
of  your  application  because  the 
application  is  materially  deficient  and  it 
refuses  to  accept  your  application  for 
processing,  you  must  pay  a  new 
application  fee  upon  filing  a  revised 
application. 

fc)  If  a  transaction  involves  multiple 
applications,  you  must  pay  the 
appropriate  fee  for  each  application, 
unless  OTS  specifies  otherwise  by  Thrift 
Bulletin. 

§502.70    How  must  I  pay  an  application 
fee? 

You  must  pay  an  application  fee  to 
the  Office  of  Thrift  Supervision.  You 
must  include  a  statement  of  the  fee  and 
how  you  calculated  the  fee. 

§  502.75    What  if  I  do  not  pay  my  fees  on 
time? 

(a)  Interest.  An  examination  or 
investigation  fee  is  delinquent  if  OTS 
does  not  receive  the  fee  within  30  days 
of  the  date  specified  in  a  bill.  The 
Director  will  charge  interest  on  a 
delinquent  examination  or  investigation 


fee.  Interest  will  accrue  at  a  rate  (that 
OTS  will  determine  quarterly)  equal  to 
150  percent  of  the  average  of  the  bond- 
equivalent  rates  of  13- week  Treasury 
bills  auctioned  during  the  preceding 
calendar  quarter. 

(b)  Failure  to  pay.  If  your  holding 
company,  affifiate,  or  subsidiary  fails  to 
pay  any  examination  or  investigation  fee 
within  60  days  of  the  date  specified  in 
a  bill,  the  Director  may  assess  that  fee, 
with  interest,  against  you  and  collect  it 
from  you.  If  any  such  entity  is  a  holding 
company,  affiliate,  or  subsidiary  of  more 
than  one  savings  association,  the 
Director  may  assess  the  fee  against  and 
collect  it  from  each  savings  association 
as  the  Director  may  prescribe. 

Dated:  August  7,  1998. 
By  the  Office  of  Thrift  Supervision. 
Ellen  Seidman, 
Director. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  95-CE-49-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Rolladen 
Schneider  Flugzeugtiau  GmbH  Models 
LS  3-A,  LS  4,  and  LS  4a  Sailplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Rolladen  Schneider  Flugzeugbau  GmbH 
(Rolladen  Schneider)  Models  LS  3-A, 
LS  4,  and  LS  4a  sailplanes.  The 
proposed  AD  would  require  repetitively 
inspecting  the  forward  elevator 
mounting  bracket  on  the  vertical  tail  fin 
for  looseness,  and,  if  any  loose  bracket 
is  found,  modifying  the  area  and 
installing  a  new  forward  elevator 
mounting  bracket.  The  proposed  AD  is 
the  result  of  mandatory  continuing 
airworthiness  informaiion  (MCAl) 
issued  by  the  airu'orthiness  authoritv  for 
Germany.  The  actions  specified  bv  the 
proposed  AD  are  intended  to  detect  and 
correct  loose  forward  elevator  mounting 
brackets,  which  could  result  in  these 
brackets  separating  from  the  sailplane 
with  consequent  loss  of  control  of  the 
sailplane. 

DATES:  Comments  must  be  received  on 
or  before  September  17,  1998. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  95-CE^9- 
AD,  Room  1558.  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Mondav 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
RoUaden-Schneider  Flugzeugbau 
GmbH,  Muhlstrasse  10,  D-63329 
Egelsbach,  Germany.  This  information 
also  may  be  examined  at  the  Rules 
Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Mike  Kiesov,  Project  Officer. 
Sailplanes,  Small  Airplane  Directorate. 
Aircraft  Certification  Service.  FAA, 
1201  Walnut,  suite  900.  Kansas  City, 
Missouri  64106;  telephone:  (816)  426- 
6934;  facsimile:  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-49-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NTRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
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Regional  Counsel.  Attention:  Rules 
Docket  No.  95-CE-49-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City.  Missouri 
64106. 

Discussion 

The  Luftfahrt-Bundesamt  (LBA). 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Rolladen  Schneider  Models  LS  3-A.  LS 
4,  and  LS  4a  sailplanes.  The  LBA 
reports  an  incident  where  the  forward 
elevator  mounting  bracket  on  the 
vertical  tailplane  fin  broke  loose. 

Separation  of  the  forward  elevator 
mounting  bracket  from  the  tailplane  fin 
could  result  in  loss  of  control  of  the 
sailplane. 

Relevant  Service  Information 

Rolladen  Schneider  has  issued 
Technical  Bulletin  No.  .1043/4035,  dated 
July  14,  1993,  which  specifies 
procedures  for  inspecting  the  forward 
elevator  mounting  bracket  for  looseness. 
Rolladen  Schneider  EB-4  Instructions, 
dated  [uly  7.  1993,  include  procedures 
for  the  following  on  sailplanes  where 
loose  forward  elevator  mounting 
brackets  are  found: 
— modifying  the  area  of  the  forward 

elevator  mounting  bracket;  and 
— installing  a  new  forward  elevator 

mounting  bracket. 

The  LBA  classified  this  service 
information  as  mandator},'  and  issued 
German  AD  93-155,  dated  July  21,  1993, 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Germany. 

The  FAA's  Determination 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.     ' 

The  FAA  has  examined  the  findings 
of  the  LBA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Smce  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Rolladen  Schneider 
Models  LS  ,3-A,  LS  4.  and  LS  4a 
sailplanes  of  the  same  type  design 


registered  in  the  United  States,  the  FAA 
is  proposing  AD  action.  The  proposed 
AD  would  require  repetitively 
inspecting  the  forward  elevator 
mounting  bracket  on  the  vertical  tail  fin 
for  looseness,  and,  if  any  loose  bracket 
is  found,  modifying  the  area  and 
installing  a  new  forward  elevator 
mounting  bracket.  Accomplishment  of 
the  proposed  inspections  would  be 
required  in  accordance  with  Rolladen 
Schneider  Technical  Bulletin  No.  3043/ 
4035.  dated  July  14.  1993. 
Accomplishment  of  the  proposed 
modification  and  installation  would  be 
required  in  accordance  with  the 
Rolladen  Schneider  BA-4  Instructions, 
dated  July  7,  1993,  as  referenced  in 
Rolladen  Schneider  Technical  Bulletin 
No.  3043/4035,  dated  July  14,  1993. 

Cost  Impact 

The  FAA  estimates  that  62  sailplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  sailplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $3,720,  or  $60  per 
.sailplane. 

Tnese  figures  do  not  take  into  account 
the  cost  of  any  modification  or 
installation  that  would  be  required  by 
the  proposed  AD  if  the  forward  elevator 
mounting  bracket  was  found  loose 
during  the  proposed  inspection.  The 
FAA  has  no  way  of  determining  how 
many  sailplanes  would  have  loose 
forward  elevator  mounting  brackets  that 
would  require  replacement. 

Compliance  Time  of  the  Proposed  AD 

The  compliance  time  for  the  proposed 
inspection  would  initially  be  within  30 
calendar  days  and  thereafter  every  12 
calendar  months.  The  reason  for  the 
initial  calendar  compliance  time  of  30 
calendar  days  is  to  assure  in  a 
reasonable  time  period  that  all  of  the 
affected  sailplanes  do  not  have  loose 
forward  elevator  mounting  brackets.  The 
proposed  repetitive  compliance  time  of 
every  12  calendar  months  is  being 
proposed  to  allow  sailplane  owners/ 
operators  the  opportunity  to  schedule 
the  inspections  to  coincide  with 
regularly  scheduled  maintenance  or 
annual  inspections. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


various  levels  of  government.  Therefore. 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  Februar>'  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  fallows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701.  ' 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Rolladen  Schneider  Flugzeugbau  GMBH: 

Docket  No.  95-CE-49-AD. 

Applicability:  Models  LS  3-A,  LS  4,  and  LS 
4a  sailplanes,  all  serial  numbers,  certificated 
in  any  category'. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Federal  Register/ Vol.  63,  No.  157 /Friday,  August  14.  1998 /Proposed  Rules  43651 


Compliance:  Required  as  indicated  in  the 
body  of  this  AD.  unless  already 
accomplished. 

To  detect  and  correct  loose  forward 
elevator  mounting  brackets,  which  could 
result  in  these  brackets  separating  from  the 
sailplane  with  consequent  loss  of  control  of 
the  sailplane,  accomplish  the  following: 

(a)  Within  the  next  30  calendar  days  after 
the  effective  date  of  this  AD,  and  thereafter 
at  inten'als  not  to  exceed  12  calendar 
months,  inspect  the  forward  elevator 
mounting  bracket  for  looseness.  Apply  a 
torque  of  130  inches/pounds  on  the  elevator 
mounting  bracket  and  do  not  apply  a  force 
to  the  bonded  in-ball.  Accomplish  the 
inspections  in  accordance  with  the  Material 
and  Instructions  section  of  Rolladen 
Schneider  Technical  Bulletin  No.  3043/4035. 
dated  July  14.  1993. 

(b)  If  any  loose  foi^\'ard  elevator  mounting 
bracket  is  found  during  any  inspection 
required  by  this  AD,  prior  to  further  flight, 
modify  the  area  and  install  a  new  forward 
elevator  mounting  bracket  in  accordance 
with  the  Rolladen  Schneider  BA-4 
Instructions,  dated  July  7,  1993,  as  referenced 
in  Rolladen  Schneider  Technical  Bulletin  No. 
3043/4035,  dated  July  14.  1993.  Continue  to 
reinspect  as  specified  in  paragraph  (a)  of  this 
AD  at  intervals  not  to  exceed  12  calendar 
months. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  bv  the 
Manager,  Small  Airplane  Directorate.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  the  service  information  contained 
in  this  ,AD  should  be  directed  to  Rolladen- 
Schneider  Flugzeugbau  GmbH.  Muhlstrasse 
10,  D-63329  Egelsbach,  Germany.  This 
service  information  may  be  examined  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  AD  93-155.  dated  July  21.  1993. 

Issued  in  Kansas  City.  Missouri,  on  August 
10,  1998. 
James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Sen-ice. 

[FR  Doc.  98-21910  Filed  8-13-98;  8:45  am] 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-SO] 

Proposed  Establishment  of  Class  E 
Airspace;  Longville,  MN 

AGENCY:  Federal  Aviation 

Administration  (FAAJ.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Longville, 
MN.  A  Nondirectional  Beacon  (NDB) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (Rvvy)  31 
has  been  developed  for  Longville 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
This  action  would  create  controlled 
airspace  for  Longville  Municipal 
Airport. 

DATES:  Comments  must  be  received  on 
or  before  September  30,  1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  98-AGL-50.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines. 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 


aspects  of  the  proposal. 
Communications  should  identifv  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made; 
"Comments  to  Airspace  Docket  No.  98- 
AGL-50."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket.  FAA. 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (.N'PRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention;  Public  Inquirv 
Center.  AP,'\-230.  800  Independence 
Avenue,  S.W.,  Washington.  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identifv  the 
notice  number  of  this  N'PRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  .NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  F.^A  is  considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  E  airspace  at  Longville, 
MN.  to  accommodate  aircraft  executing 
the  proposed  NDB  Rwy  31  SIAP  at 
Longville  Municipal  Airport  by  creating 
controlled  airspace  for  the  airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  e.xecuting  the  approach 
The  area  would  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9E  dated  September  10. 
1997.  and  effective  September  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
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designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action"' 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MN  E5    Longville.  MN     |New] 

Longville  Municipal  Airport,  .MN 
(Lat.  46°59'25"  N.  long.  94°12'14"  VV) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.0-mile 
radius  of  Longville  Municipal  Airport. 


Issued  in  Des  Plaines,  Illinois  on  July  29, 
1998. 

Richard  K.  Petersen, 
Acting  Assistant  Manager,  Air  Traffic 
Division. 
(FR  Doc.  98-21858  Filed  8-13-98;  8:45  am] 

BILLiNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-63] 

Proposed  modification  of  Class  E 
airspace;  Valparaiso,  IN 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Valparaiso, 
IN.  A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (Rwy)  09, 
and  a  GPS  SIAP  to  Rwry  27,  have  been 
developed  for  Porter  County  Municipal 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approaches.  This 
action  proposes  to  modify  the  existing 
surface  area  by  increasing  the  radius  of 
the  existing  controlled  airspace  for  this 
airport. 

DATES:  Comments  must  be  received  on 
or  before  October  6, 1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  98-AGL-53,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Air? pace  Docket  No.  98- 
AGL-53."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230.  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591. 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAS  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Valparaiso,  IN,  to 
accommodate  aircraft  executing  the 
proposed  GPS  Rwy  09  SIAP,  and  the 
GPS  Rwy  27  SIAP,  at  Porter  County 
Municipal  Airport  by  modifying  the 
existing  controlled  airspace.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
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aircraft  executing  the  approaches.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10. 
1997,  and  effective  September  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034-^ February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  401 13, 
40120;  E.O.  10854.  24  FR  9565. 3  CFR, 1959- 
1963  Comp,.  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  IN  E5    Valparaiso.  IN     [Revised] 

Valparaiso,  Porter  County  Municipal  Airport. 
IN 
(lat.  41°  27'  15"N.,  long,  87°00'22'W.J 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  an  7.7-mile 

radius  of  the  Porter  County  Municipal 

.Airport. 


linois  on  August  6. 


Issued  in  Des  Plaines, 
1998. 

David  B.  Johnson, 

Acting  Manager,  Air  Traffic  Division. 

[FR  Doc.  98-21856  Filed  8-13-98;  8:45  am] 

BILUNG  CODE  4910-1 3-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docket  No.  9&-AGL-62] 

Proposed  Establishment  of  Class  E 
Airspace;  Duluth  St.  Mary's  Hospital 
Heliport,  MN 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Duluth  St. 
Mary's  Hospital  Heliport,  MN.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
190°  helicopter  point  in  space  approach, 
and  a  GPS  SIAP  330°  helicopter  point  in 
space  approach,  have  been  developed 
for  St.  Mary's  Hospital  Heliport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approaches.  This  action 
proposes  to  create  controlled  airspace 
with  a  radius  of  6.0  miles  for  the  point 
in  space  serving  St.  Mary's  Hospital 
Heliport. 

DATES:  Comments  must  be  received  on 
or  before  October  6,  1998. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  98-AGL-52,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 


during  normal  business  hours  at  the  Air 
Traffic  Division.  Airspace  Branch. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  M.  Behm,  Air  Traffic  Division. 
Airspace  Branch.  AGL-520.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-52."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA. 
Great  Lakes  Region.  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FA.^ 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue.  S.W.,  Washington  DC  20391. 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
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interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  E  airspace  at  Duluth  St. 
Mary's  Hospital  Heliport,  MN,  to 
accommodate  aircraft  executing  the 
proposed  GPS  SLAP  190°  helicopter 
point  in  space  approach,  and  the  GPS 
SlAP  330°  helicopter  point  in  space 
approach,  for  St.  Mary's  Hospital 
Heliport  by  creating  controlled  airspace. 
Controlled  airspace  extending  upward 
form  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the 
approaches.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400. 9E  dated  September 
10,  1997,  and  effective  September  16. 
1997,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  wall  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator^' 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MN  E5    Duluth  St.  Mary's  Hospital 
Heliport.  MN  (New] 

St.  Mary's  Hospital  Heliport,  MN 

Point  in  Space  Coordinates 

(Lat.  46°47'38"N.,  long.  92°05'52"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.0-mile 
radius  of  the  Point  in  Space  serving  St. 
Mary's  Hospital  Heliport  excluding  that 
airspace  within  the  Duluth,  MN,  Class  D 
airspace  area,  and  the  Duluth,  MN,  Duluth 
Sky  Harbor,  MN,  and  the  Superior,  WI,  Class 
E  airspace  areas. 
***** 

Issued  in  Des  Plaines,  Illinois  on  August  6, 
1998. 

David  B.  )ohnson. 
Acting  Manger,  Air  Traffic  Division. 
[PR  Doc.  98-21855  Filed  8-13-98;  8:45  am) 

BILLING  CODE  4910-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[UT-001 -0005b,  UT-001 -0006b,  UT-001- 
0007b,  UT-001 -0009b,  UT-001 -001 2b,  UT- 
001 -001 3b;  FRL-6140-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Utah; 
Listing  of  Exempt  Volatile  Organic 
Compounds  and  Approval  of  Minor 
Rule  Changes  for  Emissions  From  Air 
Strippers  and  Soil  Venting  Projects, 
and  Repeal  of  Perchloroethylene  Dry 
Cleaning  Plant  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
State  Implementation  Plan  (SIP) 


revisions  submitted  by  the  Governor  of 
the  State  of  Utah  on  November  8,  1995, 
February  12,  1996.  November  20,  1996, 
May  15,  1997,  and  June  10,  1998,  for  the 
purpose  of  establishing  a  revised  and 
updated  definition  of  a  volatile  organic 
compound  (VOC)  in  UACR  R307-1-1. 
The  November  8.  1995,  February  12, 
1996,  November  20,  1996,  and  May  15, 
1997  revisions  were  necessary  to  delete 
volatile  methyl  siloxanes, 
parachlorobenzotrifluoride  (PCBTF), 
acetone,  perchloroethylene  (PERC),  HFC 
43-lOmee,  HCFC  225ca.  and  HCFC 
225cb  as  EPA  had  previously 
determined  that  these  compounds  have 
a  negligible  contribution  to  tropospheric 
ozone  formation.  The  June  10,  1998 
submittal  incorporated  the  deletion  of 
16  more  pollutants  from  the  federal  list 
that  were  determined  to  have  a 
negligible  contribution  to  tropospheric 
ozone  formation;  the  compounds  are: 
HFC-32,  HFC-161.  HFC-236fa,  HFC- 
245ca,  HFC-245ea.  HFC-245eb,  HFC- 
245fa,  HFC-236ea.  HFC-365mfc, 
HCFC-31.  HCFC-123a,  HCFC-151a. 
C4F9OCH3.  (CF,)2CFCF20CH,. 
C4F9OC2H5.  and  (CF3)2CFCF20C2H5 
(compound  names  only  are  listed  here, 
refer  to  62  FR  44901,  August  25,  1997. 
for  the  chemical  name  and  62  FR  44903, 
August  25,  1997,  for  the  complete  list  of 
exempted  VOCs).  In  addition,  this 
action  also  approves  the  Governor's 
February  12.  1996.  submittal  that 
included  minor  revisions  to  UACR 
R307-6-1  regarding  VOC  emissions 
from  air  strippers  and  soil  venting 
operations.  EPA  is  also  approving  the 
Governor's  November  20.  1996,  request 
for  the  removal  of  UACR  R307-14-8 
which  had  addressed  requirements  for 
perchloroethylene  dry  cleaning  plants 
located  in  ozone  nonattainment  and 
maintenance  areas.  In  the  Final  Rules 
section  of  this  Federal  Register.  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  rule,  no  further  activity 
is  contemplated  in  relation  to  this  rule. 
If  EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 
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DATES:  Comments  must  be  received  in 
writing  on  or  before  September  14, 
1998. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director.  Air 
Program,  Mailcode  8P2-A, 
Environmental  Protection  Agency 
(EPA),  Region  VIII,  999  18th  Street, 
Suite  500,  Denver,  Colorado,  80202. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Program, 
Environmental  Protection  Agency, 
Region  VIII.  999  18th  Street,  Suite  500. 
Denver,  Colorado,  80202.  Copies  of  the 
State  documents  relevant  to  this  action 
are  available  for  public  inspection  at  the 
Utah  Department  of  Environmental 
Quality,  Division  of  Air  Quality.  150 
North  1950  West,  Salt  Lake  City,  Utah 
84114-4820. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Rosenberg.  EPA,  Region  VIII. 
(303)  312-6436. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  July  30.  1998. 
Patricia  D.  Hull. 

Acting  Regional  Administrator,  Region  VIII. 
IFR  Doc.  98-21749  Filed  8-13-98;  8:45  ami 
BILUNG  CODE  6660-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  416  and  488 

[HCFA-1885-N] 

RIN0938-AH81 

Medicare  Program;  Update  of 
Ratesetting  Methodology,  Payment 
Rates,  Payment  Policies,  and  the  List 
of  Covered  Procedures  for  Ambulatory 
Surgical  Centers  Effective  October  1, 
1998;  Extension  of  Comment  Period 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice  of  extension  of  comment 
period  for  proposed  rule. 

SUMMARY:  This  notice  extends  the 
comment  period  for  a  proposed  rule 
published  in  the  Federal  Register  on 
)une  12,  1998  (63  FR  32290).  In  that  rule 
we  proposed  to: 

•  Update  the  criteria  for  determining 
which  surgical  procedures  can  be 
appropriately  and  safely  performed  in 
an  ambulatory  surgical  center  (ASC); 


•  Make  additions  to  and  deletions 
from  the  current  list  of  Medicare 
covered  ASC  procedures  based  on  the 
revised  criteria: 

•  Rebase  the  ASC  payment  rates 
using  cost,  charge,  and  utilization  data 
collected  by  a  1994  survey  of  ASCs; 

•  Refine  the  ratesetting  methodologv 
that  was  implemented  by  a  final  notic:e 
published  on  February  8.  1990  in  the 
Federal  Register; 

•  Require  that  ASC  pavment. 
coverage,  and  wage  index  updates  be 
implemented  annually  on  January  1 
rather  than  having  these  updates  occur 
randomly  throughout  the  vear: 

•  Reduce  requlatory  burden;  and 

•  Make  several  technical  policv 
changes. 

This  proposed  rule  implements 
requirements  of  section  1833(i)  (1)  and 
(2)  of  the  Social  Security  Act.  The 
comment  period  is  extended  for  30 
days. 

DATES:  The  comment  period  is  extended 
to  5  p.m.  on  September  10,  1998. 
ADDRESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  address:  Health  Care 
Financing  Administration.  Department 
of  Health  and  Human  Services. 
Attention:  HCFA-1885-P.  P.O.  Box 
26688.  Baltimore,  MD  21207-5178 

If  you  prefer,  you  may  deliver  your 
written  comments  (one  original  and 
three  copies)  to  one  of  the  following 
addresses:  Room  309-G,  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue,  SW,  Washington,  DC  20201,  or 
Room  C5-09-26,  Central  Building.  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1885-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximatelv  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue. 
SW.  Washington,  DC.  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to:  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503,  Attn: 
Allison  Herron  Evdt,  HCFA  Desk 
Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joan  H.  Sanow.  (410)  786-5723. 
SUPPLEMENTARY  INFORMATION: 


On  June  12,  1998.  we  issued  a 
proposed  rule  m  the  Federal  Register 

(63  FR  32290)  that  would: 

•  Update  the  c:riteria  for  determining 
which  surgical  procedures  (.an  be 
appropriately  and  safely  performed  in 
an  ambulatory  surgical  center  (ASC); 

•  Make  additions  to  and  deletions 
from  the  current  list  of  .Medicare 
covered  ASC  procedures  based  on  the 
revised  criteria: 

•  Rebase  the  .\SC  payment  rates 
using  cost,  charge,  and  utilization  data 
collected  by  a  1994  survev  of  ASCs. 

•  Refine  the  ratesetting  methodology 
that  was  implemented  by  a  final  notice 
published  on  February  8.  1990  in  the 
Federal  Register; 

•  Require  that  ASC  payment, 
coverage,  and  wage  index  updates  be 
implemented  annually  on  Januarv  1, 
rather  than  having  these  updates  occur 
randomly  throughout  the  vear: 

•  Reduce  regulatory  burden:  and 

•  Make  several  technical  policy 
changes. 

The  proposed  rule  would  also 
implement  requirements  of  section 
1833(i)(l)  and  (2)  of  the  Social  Security 
Act.  We  indicated  that  comments  would 
be  considered  if  we  received  them  by 
August  11.  1998. 

Becase  of  the  complexity  and  scope  of 
the  proposed  rule  and  because 
numerous  members  of  the  industry  and 
professional  associations  have  requested 
more  time  to  analyze  the  potential 
consequences  of  the  rule,  we  have 
decided  to  extend  the  comment  period 
for  an  additional  30  days.  This 
document  announces  the  extension  of 
the  public  comment  period  to 
September  10,  1998. 

Authority:  .Sees  1102  and  1871  of  the 
Social  Security  .^ti  (42  f  SC.  1302  and 
1395hh) 

(Catalog  of  Federal  Domestic  .^sslstance 
Program  .\o.  93.773.  Medicare— Hospital 
Insurance:  Program  No,  93.774.  Medicare- 
Supplementary  .Medical  insurance  Program) 

Dated:  .August  10.  IQQH 
.Nancy-Ann  Min  DeParle. 

Arimmistrator.  Ht'^iltti  Care  Financing 

Admmistratmn 

Dated:  .August  10.  1998. 
Donna  E.  Shalala. 

St'crctary 

[PR  Doc    98-218H3  Filed  8-1 1-98:  242  pmj 

BILLING  CODE  4120-01-*! 


43656 


Federal  Register/ Vol.  63.  No.  157 /Friday.  August  14.  1998 /Proposed  Rules 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-144,  RM-9329] 

Radio  Broadcasting  Services;  Buxton, 
NC 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Conimission  requests 
comments  on  a  petition  filed  by  Buxton 
Communications  Company  seeking  the 
allotment  of  Channel  260A  to  Buxton. 
NC.  as  the  community's  first  local  aural 
service.  Petitioner  is  requested  to 
provide  additional  information  to 
determine  that  Buxton  is  a  community 
for  allotment  purposes.  Channel  2fi0.-\ 
can  be  allotted  to  Buxton  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction,  at  coordinates  3-16—06  NL; 
7.5-31-34  \VL. 

DATES:  Comments  must  be  filed  on  or 
before  September  28,  1998,  and  reply 
comments  on  or  before  October  13, 
1998. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20354.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  J.  Hayes,  jr..  8404 
Lee's  Ridge  Road,  VVarrenton,  VA  20186 
(Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  .M.M  Docket  No. 
98-144,  adopted  luly  29, 1998, and 
released  August  7,  1998.  The  full  te.xt  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NVV,,  Washington,  DC,  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Conunission's 
copy  contractor.  International 
Transcription  Services,  Inc..  (202)  837- 
3800.  1231  20th  Street,  NW, 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proc:eeding. 

.Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  p.v 
parte  contacts  are  prohibited  in 


Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  e.v  partf  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.413  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federdl  Communications  Commission. 
(ohn  A.  Karousos. 

Chief.  Allocations  Branch.  Policy  and  Fules 
Division.  Mass  Media  Bureau. 
|FR  Doc.  98-21587  Filed  8-13-98;  8;45  am] 

"BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-145,  RM-9330) 

Radio  Broadcasting  Services;  Buxton, 
NC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Buxton 
Radio  Group  seeking  the  allotment  of 
Channel  268A  to  Buxton,  NC.  as  the 
community's  second  local  aural  service. 
Petitioner  is  requested  to  provide 
additional  information  to  determine  that 
Buxton  is  a  community  for  allotment 
purposes.  Channel  268A  can  be  allotted 
to  Buxton  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  5-16-06  NL;  75-31-54  WL. 
DATES:  Comments  must  be  filed  on  or 
before  September  28,  1998.  and  reply 
comments  on  or  before  August  7.  1998. 
ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  J.  Hayes,  Jr,,  8404 
Lee's  Ridge  Road,  Warrenton,  VA  20186 
(Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K,  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-145,  adopted  September  28,  1998, 
and  released  .August  7,  1998,  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 


M  Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800.  1231  20th  Street,  NW, 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not'apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.v 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  e.v  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Bules 
Division.  Mass  Media  Bureau. 
IFR  Doc.  98-21585  Filed  8-13-98;  8:45  am] 
BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No,  980804203-8203-01; I. D. 
061298A] 

RIN  0648-ALOO 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Snapper- 
Grouper  Fishery  of  the  South  Atlantic; 
Special  Management  Zones 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmosphere  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule,  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
framework  procedure  of  the  Fishery 
Management  Plan  for  the  Snapper- 
Grouper  Fishery  of  the  South  Atlantic 
Region  (FMP),  NMFS  proposes  to 
establish  10  special  management  zones 
(SMZs)  at  the  sites  of  artificial  reefs 
(ARs)  in  the  exclusive  economic  zone 
(FEZ)  off  South  Carolina  in  which 
fishing  would  be  restricted  to  handline, 
rod  and  reel,  and  spearfishing  gear 
(excluding  powerheads)  and  to  prohibit 
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the  use  of  powerheads  in  the  Ft.  Pierce 
Offshore  Reef  SMZ.  The  intended  effect 
is  to  promote  orderly  use  of  the  fishery 
resources  on  and  around  the  ARs.  to 
reduce  potential  user-group  conflicts, 
and  to  maintain  the  socioeconomic 
benefits  of  the  ARs  to  the  maximum 
extent  practicable. 
DATES:  Written  comments  must  be 
received  on  or  before  September  14, 
1998. 

ADDRESSES:  Comments  on  the  proposed 
rule  must  be  sent  to  the  Southeast 
Regional  Office,  NMFS,  9721  Executive 
Center  Drive  N.,  St.  Petersburg,  FL 
33702. 

Requests  for  c;opies  of  the  framework 
regulatory  amendment,  which  includes 
an  environmental  assessment,  a 
regulatory  impact  review,  a  social 
impact  assessment/fishery  impact 
statement,  and  the  report  of  a 
Monitoring  Team  Report  should  be  sent 
to  the  South  Atlantic  Fisherv 
Management  Council,  Southpark 
Building,  One  Southpark  Circle.  Suite 
306.  Charleston,  SC  29407-4699:  Phone: 
843-571-4366;  Fax:  843-769-4520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  J.  Eldridge,  727-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
fisheries  for  snapper-grouper  species  off 
the  southern  Atlantic  states  are 
regulated  under  the  FMP.  The  FMP  was 
prepared  by  the  South  Atlantic  Fishery 
Management  Council  (Council)  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  part  622. 

In  accordance  with  the  framework 
procedures  of  the  FMP,  the  Council 
recommended  that  the  Regional 
Administrator,  Southeast  Region.  NMFS 
(RA),  establish  10  SMZs  in  the  FEZ  off 
South  Carolina  in  which  fishing  would 
be  restricted  to  handline,  rod  and  reel. 
and  spearfishing  gear  (excluding 
powerheads)  and  prohibit  the  use  of 
powerheads  in  the  Ft.  Pierce  Offshore 
Reef  SMZ. 

The  10  SMZs  in  the  EEZ  off  South 
Carolina  would  be  at  the  sites  of  ARs 
constructed  by  the  South  Carolina 
Department  of  Natural  Resources 
(SCDNR).  The  ARs  were  constructed  for 
the  purpose  of  enhancing  fishing 
opportunities  of  offshore  sport 
fishermen.  The  SMZs  would  encompass 
the  ARs  plus  a  500-m  buffer  zone 
around  each. 

ARs  create  recreational  fishing 
opportunities  that  would  not  exist 
otherwise  and  may  increase  biological 
production.  They  are  expensive  to 
construct  and  their  benefits  can  be 
diminished  rapidly  by  certain  types  of 


fishing  gear  that  are  more  efficient.  Use 
ot  c:ommercial  fishing  gear  on  an  AR. 
such  as  sea  bass  pots  and  powerheads. 
may  reduce  significantly  the 
recreational  fishing  opportunities  and. 
thus,  may  eliminate  the  incentive  for 
future  development  of  ARs.  hi  addition, 
use  of  commercial  fishing  gear  such  as 
bottom  longlines.  gillnets,  or  trawls,  is 
not  suitable  for  use  on  ARs  because 
such  gear  tends  to  foul  on  the  reef 
structure  and  with  other  gear.  The  intent 
of  SMZs  is  to  preserve  the  recreational 
fishing  opportunities  of  ARs  and  the 
incentive  to  establish  them  in  the  future. 

The  ARs  in  the  EEZ  off  South 
Carolina  are  on  an  expansive  shelf  area 
that  has  large  areas  devoid  of  any  hard 
or  live  bottom.  Prior  to  establishment  ot 
the  .ARs,  these  areas  did  not  support  anv 
significant  fisheries.  In  fact,  these  large 
barren  areas  limited  the  development  of 
fishing. 

The  Ft.  Pierce  Offshore  Reef  SMZ 
contains  an  AR  constructed  bv  the  Ft. 
Pierce  Sportfishing  Club  (Club).  The  AR 
was  constructed  for  the  purpose  of 
enhancing  opportunities  of  offshore 
sport  fishermen.  Spearfishing  has  been 
allowed  in  the  SMZ  since  its  inception. 
However,  the  Club  has  found  that 
commercial  divers  using  highly  efficient 
powerheads  are  taking  a  substantial 
share  of  the  available  amberjack  and 
grouper  in  the  SMZ.  Such  share  is 
inconsistent  with  the  intended  use  of 
the  SMZ.  Accordingly,  the  Club 
requested  that  the  use  of  powerheads  in 
the  SMZ  be  prohibited. 

In  accordance  with  the  FMP,  a 
monitoring  team  appointed  by  the 
Council  evaluated  SCDNR's  and  the 
Club's  requests  in  consideration  of  the 
following  factors:  (1)  Fairness  and 
equity:  (2)  promotion  of  conservation; 
(3)  prevention  of  excessive  shares;  (4) 
consistency  with  the  objectives  of  the 
FMP,  the  Magnuson-Stevens  Act.  and 
other  applicable  law;  (5)  suitability  of 
the  natural  bottom  in  and  surrounding 
the  areas  and  the  potential  impact  on 
historical  uses;  and  (6)  cumulative 
impacts.  A  copy  of  the  monitoring 
team's  report  is  available  (see 
ADDRESSES). 

After  consideration  of  all  relevant 
information,  including  the  Monitoring 
Team  Report,  other  supporting  data,  and 
comments  received  during  public 
hearings,  committee  meetings,  and 
Council  meetings,  the  Council  voted  to 
recommend  to  the  RA  that  the  SCDNR's 
and  the  Club's  requests  be  approved. 
-Accordingly,  the  proposed  SMZs  and 
the  management  measures  applicable  to 
them  and  the  proposed  prohibition  of 
the  use  of  powerheads  in  the  Ft.  Pierce 
Offshore  Reef  SMZ  are  published  for 
public  comment. 


Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Tne  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  .Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
ioUows: 

The  regulatory  impact  review  on  this 
acti(jn  indicates  that  the  establishment  of  the 
10  SMZs  and  the  prohibition  on  the  use  of 
a  powerhf^ad  in  the  Ft.  Pierce  Offshore  Reef 
SMZ  would  not  have  significant  adverse 
economic  effects  on  a  substantial  number  of 
small  entities  fishing  in  and  around  the 
SMZs  The  .^Rs  were  placed  on  flat,  sandy 
bottoms  that  formerly  were  devoid  of  fish 
This  was  done  not  only  to  increase  tishing 
opportunities  tor  recreational  anglers,  but 
also  to  a\oid  user  conflicts  with  traditional 
commen  lal  fisheries  Commercial  fishermen 
can  fish  in  a  SMZ.  but  thev  are  resUicted  to 
using  hook-and-line  gear.  Most  other 
commercial  gear,  such  as  bottom  longlines. 
gillnets.  or  trawls,  even  if  not  prohibited,  is 
not  suitable  for  use  on  .ARs  because  such  gear 
tends  to  foul  on  the  reef  structure  Other 
commercial  fishing  gear,  such  as  black  sea 
bass  pots  and  powerheads.  would  be 
prohibited,  but  it  is  expected  that  the  impact 
would  be  minimal  on  commercial  fishermen 
because  the\'  depend  more  on  natural  live 
bottom  areas  than  .ARs.  and  those  areas  are 
not  subject  to  the  provisions  of  this  proposed 
rule.  Table  5  m  the  regulatory  amendment 
gives  the  area  of  SMZs  relative  to  the  total 
area  in  the  EEZ  off  South  Carolina.  The  total 
area  occupied  by  SMZs  is  much  less  than  one 
percent  of  the  EEZ  shelf  area.  Thus,  the 
establishment  of  the  S.MZs  will  not 
substantially  impact  the  fishing  areas 
available  to  commercial  fishermen. 
Prohibition  of  powerheads  in  the  Ft   Pierce 
Offshore  Reef  would  result  in  fishermen 
being  unable  to  use  this  gear  on  the  S.MZ. 
However,  they  could  continue  to  use 
spearheads  and  hook-and-line  gear  in  the 
SMZ  I'rior  to  the  placement  of  the  .AR.  this 
area  did  not  support  powerhead  fishing 
activity,  so  there  are  no  historical  fishing 
rights  for  powerhead  fishermen.  There  are 
alternative  fishing  areas  in  the  Ft.  Pierce 
region  where  the  use  of  powerheads  is 
allowed.  Data  do  not  exist  to  estimate  the 
relative  costs  of  fishing  on  these  alternative 
areas.  .All  such  entities  are  considered  small 
entities  for  purposes  of  the  Regulatorv 
Flexibility  .Act.  These  actions  would  not  be 
expected  to  cause  any  significant  reduction 
in  revenue  or  force  fishermen  to  significantly 
modif\-  their  fishing  operations  No  increase 
in  production  cost  is  expected  as  a  result  of 
these  actions.  The  proposed  actions  would 
not  require  any  existing  fishing  entity  to 
acquire  new  equipment  or  to  c.>mpletely  refit 
existing  equipm.ent  for  compliance  purposes. 
These  economic  analyses  do  ;ict  indicate  that 
any  entity  would  be  forced  out  of  business. 
These  actions  are  expected  to  enhance 
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fishing  opportunities  in  the  SMZs  for  d  large 
number  of  fishermen. 

As  a  result,  a  regulatory  flexibility 
analysis  was  not  prepared. 

List  of  Subjects  in  50  CFR  Part  622 

Fisheries,  Fishing.  Puerto  Rico. 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands, 

Dated:  August  10.  1998. 
Rolland  \.  Schmitten, 

-As.sLstonf  Administrator  for  Fisheries. 
National  Marine  Fisheries  Sen'ice 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  proposed 
to  be  amended  as  foiiows; 

PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

1,  The  authority  citation  for  part  622 
continues  to  read  as  follows; 

Authority:  16  L:.S  C,  1801  et  seq. 

2.  In  §622.35.  paragraphs  (e)(l](xxx) 
through  (xxxix)  are  added  and 
paragraph  {e)(2)(i)  and  the  first  sentence 
of  paragraph  (e)(2Kiv)  are  revised  to 
read  as  foiiows: 

§  622.35    South  Atlantic  EEZ  seasonal  and/ 
or  area  closures. 

*         •         •         *         • 

fe)  *  *  * 
(1)  *  *  * 


(xxx)  Murrel's  Inlet  60  Foot  Reef  is 
bounded  on  the  north  by  33°17.50'  N. 
lat.;  on  the  south  bv  33°16.50'  N,  lat.;  on 
the  east  by  78°44.67"  W,  long.;  and  on 
the  west  by  78°45.98'  VV.  long. 

(xxxi)  Georgetown  95  Foot  Reef  is 
bounded  on  the  north  by  33°11.75'  N. 
lat.;  on  the  south  by  33°10.75'  N.  lat.;  on 
the  east  by  78°24.lb'  VV.  long.;  and  on 
the  west  by  78°25.63'  W.  long. 

(xxxii)  iVpiv  Georgetown  60  Foot  Reef 
is  bounded  on  the  north  by  33°09.25'  N. 
lat.;  on  the  south  by  33°07.75'  N.  lat,;  on 
the  east  by  78°49.95'  \V,  long.;  and  on 
the  west  by  78°51.45'  W.  long, 

(xxxiii)  North  Inlet  45  Foot  Reef  is 
bounded  on  the  north  by  33°21,03'  N, 
lat.;  on  the  south  by  33°20.03'  N.  lat.;  on 
the  east  by  79°00.3V  VV,  long.;  and  on 
the  west  by  79°01.51'  W.  long. 

(xxxiv)  C}  Davidson  Reef  is  bounded 
on  the  north  by  33''06.48'  N.  lat.;  on  the 
south  by  33°05.48'  N,  lat.;  on  the  east  by 
79°00,27'  VV.  long,;  and  on  the  west  by  ' 
79°01,39' VV,  long. 

(xxxv)  Greenville  Reef  is  bounded  on 
the  north  by  32°57.25'  N.  lat.;  on  the 
south  by  32°56.25"  N.  lat.;  on  the  east  by 
78°54,25'  VV.  long,;  and  on  the  west  by 
78°55.25'  VV,  long, 

(xxxvi)  Charleston  60  Foot  Reef  is 
bounded  on  the  north  by  32°33.60"  N, 
lat,;  on  the  south  by  32°32,60'  N,  lat,;  on 
the  east  by  79=39. 70'  VV.  long.;  and  on 
the  west  by  79°40.90'  VV.  long. 


(x.xxvii)  Edisto  60  Foot  Reef  is 
bounded  on  the  north  by  32°21.25'  N, 
lat,;  on  the  south  by  32°20.25'  N.  lat.;  on 
the  east  by  80°04.10'  VV.  longitude;  and 
on  the  west  by  80°05.70'  VV.  long. 

(xxxviii)  Edisto  40  Foot  Reef  is 
bounded  on  the  north  by  32°25.78'  N. 
lat.;  on  the  south  by  32°24.78'  N.  lat.;  on 
the  east  by  80°11.24'  VV.  long.;  and  on 
the  west  by  80°12.32'  VV.  long. 

(xxxix)  Port  Royal  45  Foot  Reef  is 
bounded  on  the  north  by  32°07.65'  N. 
lat.;  on  the  south  by  32°06.65'  N.  lat.;  on 
the  east  by  80°28.80'  W.  long.;  and  on 
the  west  by  80°29.80'  VV.  long. 

(2)  *  *  *' 

(i)  In  the  SMZs  specified  in 
paragraphs  (e)(l)(i)  through  (xviii)  and 
(e)(l)(xxii)  through  (xxxix)  of  this 
section,  the  use  of  a  gillnet  or  a  trawl  is 
prohibited,  and  fishing  may  be 
conducted  only  with  handline,  rod  and 
reel,  and  spearfishing  gear. 
***** 

(iv)  In  the  SMZs  specified  in 
paragraphs  (e)(l)(i)  through  (x), 
(e)(l)(xx),  and  (e)(l)(xxii)  through 
(xxxix)  of  this  section,  a  powerhead  may 
not  be  used  to  take  South  Atlantic 
snapper-grouper.  *  *  * 
***** 

[FR  Doc.  98-21933  Filed  8-13-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Georgia  Transmission  Corporation, 
Notice  of  Intent 

AGENCY:  Rural  Utilities  Service.  USDA. 
action:  Notice  of  Intent  to  Hold  Scoping 
Meeting  and  Prepare  an  Environmental 
Assessment  and/or  Environmental 
Impact  Statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS), 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969  (NEPA)  (42  U.S.C. 
4321  et  seq.].  the  Council  on 
Environmental  Quality  (CEQ) 
Regulations  for  Implementing  NEPA  (40 
CFR  Parts  1500-1508).  and  RUS 
Environmental  Policies  and  Procedures 
(7  CFR  Part  1794)  proposes  to  prepare 
an  Environmental  Assessment  and/or  an 
Environmental  Impact  Statement  (EIS) 
for  its  Federal  action  related  to  a 
proposal  by  Georgia  Transmission 
Corporation  to  construct  approximatelv 
35  miles  of  230  kV  transmission  line 
between  Moultrie  and  Valdosta, 
Georgia. 

MEETING  INFORMATION:  RUS  will  conduct 
scoping  meetings  in  an  open  house 
forum  on  Thursday,  September  17, 
1998,  from  6  p.m.  until  8  p.m.  at  the 
Colquitt  Electric  Membership 
Corporation  auditorium  located  at  17 
Rowland  Drive,  in  Moultrie,  Georgia, 
and  on  Friday,  September  18,  1998, 
from  9  a.m.  until  11:00  a.m.  in  the 
Patterson  Room  of  the  Holiday  Inn  in 
Valdosta,  Georgia,  which  is  located  on 
Interstate  75  at  State  Route  133  (exit  5). 
FOR  INFORMATION  CONTACT:  Bob  Quigel, 
Engineering  and  Environmental  Staff, 
Rural  Utility  Service,  Stop  1571,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-1571,  telephone 
(202)  720-0468.  Bob's  E-mail  address  is 
bquigel@rus.usda.gov.  Information  on 
this  project  will  also  be  available  on 
Georgia  Transmission  Corporation's  web 


site.  The  web  site  address  is 
www.gatrans.com. 

SUPPLEMENTARY  INFORMATION:  Georgia 
Transmission  Corporation  proposes  to 
construct  the  transmission  line  from  a 
proposed  substation  to  be  constructed  in 
Northeast  Moultrie  to  a  proposed 
substation  to  be  constructed  in 
Northwest  Valdosta.  Both  substations 
will  be  constructed  by  Georgia  Power 
Company.  Steel  or  concrete  H-frame 
structures  will  be  used  to  support  the 
conductors  for  the  majority  of  the  length 
of  the  project.  The  heights  of  these 
structures  typically  range  from  65  to  85 
feet  and  require  a  right-of-way  width  of 
125  feet.  Single  pole  steel  or  concrete 
structures  may  also  be  used  to  support 
the  conductors.  These  structures  would 
typically  range  in  height  from  80  to  100 
feet  and  require  a  right-of-wav  width  of 
100  feet.  The  study  area  for  the 
transmission  line  includes  portions  of 
Colquitt,  Brooks,  Cook,  and  Lowndes 
Counties,  Georgia. 

Alternatives  considered  by  RUS  and 
Georgia  Transmission  Corporation  to 
constructing  the  transmission  line  as 
proposed  include  no  action  and 
constructing  a  230  kV  transmission  line 
between  Moultrie  and  Thomasville. 

To  be  presented  at  the  public  scoping 
meeting  will  be  a  corridor  and 
alternative  study  prepared  by  Georgia 
Transmission  Corporation.  The  corridor 
and  alternative  stydy  is  available  for 
public  review  at  RUS  at  the  address 
provided  in  this  notice  or  at  Georgia 
Transmission  Corporation.  2100  East 
Exchange  Place,  Tucker.  Georgia.  This 
document  will  also  be  available  at  the 
Cook  County  Library  located  at  213  East 
2nd  Street  in  Adel,  Georgia,  the  South 
Georgia  Regional  Library  located  at  300 
VVoodrow  Wilson  Drive  in  Valdosta. 
Georgia,  the  Brooks  County  Library 
located  at  404  Talokas  Road  in  Quitman. 
Georgia,  and  the  Moultrie/Colquitt 
County  Library  located  at  204  5th  Street. 
SE,  in  Moultrie,  Georgia. 

Government  agencies,  private 
organizations,  and  the  public  are  invited 
to  participate  in  the  planning  and 
analysis  of  the  proposed  project. 
Representatives  from  RUS  and  Georgia 
Transmission  Corporation  will  be 
available  at  the  scoping  meeting  to 
discuss  RUS's  environmental  review- 
process,  describe  the  project  and 
alternatives  under  consideration, 
discuss  the  scope  of  environmental 
issues  to  be  considered,  answer 


questions,  and  accept  oral  and  written 
comments.  Written  comments  will  be 
accepted  for  at  least  30  dnvs  after  the 
public  s(,opinj4  nieeting.  Written 
comments  should  be  sent  to  RUS  at  the 
address  provided  in  this  notice. 

From  information  provided  in  the 
(.orridor  and  alternative  study,  input 
that  may  be  provided  by  government 
agencies,  private  organizations,  and  the 
public,  Georgia  Transmission 
Corporation  will  prepare  an 
environmental  analysis  to  be  submitted 
to  RUS  for  review.  If  significant  impacts 
are  not  evident  based  on  a  review  of  the 
environmental  analysis  and  other 
relevant  information,  RUS  will  prepare 
an  environmental  assessment  to 
determine  if  the  preparation  of  an  EIS  is 
warranted. 

Should  RL'S  determine  that  the 
preparation  of  an  EIS  is  not  warranted. 
it  will  prepare  a  finding  of  no  significant 
impact  (FONSI)  The  FONSI  will  be 
made  available  for  public  review  and 
comment  for  30  days.  Public 
notification  of  a  FONSI  would  be 
published  in  the  Federal  Register  and  in 
newspapers  with  a  circulation  in  the 
project  area.  RUS  will  not  take  its  final 
action  related  to  the  project  prior  to  the 
expiration  of  the  30-day  period. 

Any  final  action  by  RL'S  related  to  the 
proposed  project  will  be  subject  to.  and 
contingent  upon,  compliance  with 
environmental  review  requirements  as 
prescribed  by  CEQ  and  RL'S 
environmental  policies  and  procedures. 

Dated:  August  11.  1998 
Glendon  Deal. 

Acting  Director.  Engineering  and 
Environmental  Staff 

|FR  Doc.  98-21920  Filed  8-1.3-98:  8:45  am] 
BILUNG  CODE  3410-1S-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Pro':urement  List 
commodities  and  ser\ices  to  be 
furnished  by  nonprofit  agencies 
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employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMEhfTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  September  14.  1998. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3.  Suite  310, 
1215  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202^302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-VVagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Tape,  Measuring 

5210-00-086-1988 


5210-00-182-4797 
5210-00-150-2920 
NPA:  Charleston  Vocational 

Rehabilitation  Center,  Charleston 

Heights,  South  Carolina 

Paint,  Latex 

8010-00-045-3478 
8010-00-055-5100 
8010-00-055-5183 
8010-00-418-4667 
8010-00-418-4668 
8010-00-418^669 
8010-00-419-8541 
8010-00-463-7063 
8010-00-598-5730 
8010-00-598-5733 
8010-00-823-7962 
8010-00-823-7964 
NPA:  Progress  Industries,  Newton,  Iowa 

Sen'ices 

Grounds  Maintenance 

Naval  Air  Station 

Key  West,  Florida 

NPA:  Goodwill  Industries  of  South 

Florida,  Inc.,  Miami,  Florida 
Janitorial/Custodial 
Naval  Surface  Warfare  Center,  Crane 

Division 
Building  3291 
Crane.  Indiana 
NPA:  Orange  County  Rehabilitative  and 

Developmental  Services,  Inc.,  Paoli, 

Indiana 
Janitorial/Custodial 
Social  Security  Administration  6400 

Old  Branch  Avenue 
Clinton,  Maryland 
NPA:  Davis  Memorial  Goodwill 

Industries,  Washington,  DC 
Janitorial/Custodial 
Social  Security  Administration  190 

Stone  Street 
Watertown.  New  York 
NPA:  Jefferson  County  Chapter, 

NYSARC,  Watertown.  New  York 
Operation  of  Postal  Service  Center 
Shaw  Air  Force  Base,  South  Carolina 
NPA:  The  Genesis  Center,  Sumter, 

South  Carolina. 
G.  John  Heyer, 
General  Counsel. 
[PR  Doc.  98-21921  Filed  8-13-98;  8:45  am] 

BILUNG  CODE  US3-01-^ 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Addition  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 


a  service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  September  14,  1998. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  service  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46^8c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statem€nt(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 

Janitorial/Custodial 

Post-Wide 

Fort  Bragg,  North  Carolina 

NPA:  Fairfax  Opportunities  Unlimited, 

Inc.,  Alexandria,  Virginia. 
G.  John  Heyer, 
General  Counsel. 

[FR  Doc.  98-21922  Filed  8-13-98;  8:45  am] 
BILUNG  CODE  6353-01 -P 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Additions  to  the  Procurement  List; 
Correction 

In  the  document  appearing  on  page 
40878,  FR  98-20501,  in  the  issue  of  July 
31,  1998,  in  the  second  column,  the 
service  listed  as  Facilities  Services 
Support,  White  Sands  Missile  Range, 
White  Sands,  New  Mexico  should  read 
Facilities  Services  Support,  High  Energy 
Laser  Systems  Test  Facility  (HELSTF),  ' 
White  Sands  Missile  Range,  New 
Mexico. 
G.  John  Heyer, 
General  Counsel. 

|FR  Doc.  98-21923  Filed  8-13-98;  8:45  am) 
BILLING  CODE  6353-01 -P 


COMMISSION  ON  CIVIL  RIGHTS 
Briefing  on  Schools  and  Religion 

AGENCY:  Commission  on  Civil  Rights. 
ACTION:  Notice  of  briefing. 

SUMMARY:  Notice  is  hereby  given  that  a 
public  briefing  before  the  U.S. 
Commission  on  Civil  Rights  will 
commence  on  Friday,  August  21,  1998. 
beginning  at  9:00  a.m.,  in  the 
Renaissance  Madison  Hotel,  located  at 
515  Madison  Street,  South  Room, 
Seattle,  WA  98104.  The  purpose  of  the 
briefing  is  to  collect  information  within 
the  jurisdiction  of  the  Commission,  to 
e.xamine  the  operations  of  the  Equal 
Access  Act  and  similar  laws  and  the 
adherence  by  the  public  schools  to  these 
laws  and  the  Constitution  in  regard  to 
religious  freedom.  The  Commission  is 
an  independent  bipartisan,  factfinding 
agency  authorized  to  study,  collect,  and 
disseminate  information,  and  to 
appraise  the  laws  and  policies  of  the 
Federal  Government,  and  to  study  and 
collect  information  with  respect  to 
discrimination  or  denials  of  equal 
protection  of  the  laws  under  the 
Constitution  because  of  race,  color, 
religion,  sex,  age,  disability,  or  national 
origin,  or  in  the  administration  of 
justice. 

Hearing  impaired  persons  who  will 
attend  the  briefing  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  Betty  Edmiston, 
Administrative  Services  and 
Clearinghouse  Division  at  (202)  376- 
8105  (TDD)  (202)  376-8116,  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  briefing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Brooks,  Press  and 
Communications  (202)  376-8312. 


Dated;  August  10,  1998. 
Stephanie  Y.  Moore, 

General  Counsel. 

|FR  Doc.  98-21816  Filed  8-13-98;  8:45  ami 

BILLING  CODE  6335-01 -M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Materials  Technical  Advisory 
Committee;  Notice  of  Open  Meeting 

A  meeting  of  the  Materials  Technical 
Advisory  Committee  (MTAC)  will  be 
held  August  27,  1998.  10:30  a.m..  in  the 
Herbert  C.  Hoover  Building,  Room 
1617M(2),  14th  Street  between 
Constitution  &  Pennsylvania  Avenues, 
NW.,  Washington,  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
affect  the  level  of  export  controls 
applicable  to  advanced  materials  and 
related  technology. 

Agenda: 

1.  Opening  remarks  by  the  Co-Chair. 

2.  Discussion  of  Biological  Weapons 
Convention  (BWC)  on-site  activity; 
specifically,  visits. 

3.  Discussion  of  BWC  declaration 
triggers  and  of  activities  besides  vaccine 
production  that  should  trigger  a 
declaration. 

4.  Review  of  proposed  BWC 
declaration  format. 

5.  Discussion  of  any  other  BWC- 
related  issues. 

6.  Presentation  of  papers  or  comments 
by  the  public. 

7.  Committee  assignments. 

The  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  Reservations  are  not 
required.  To  the  extent  that  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  mav  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  to  the  following  address:  Ms. 
Lee  Ann  Carpenter,  OAS/EA/BXA  MS; 
3886C,  15th  St.  &  Pennsylvania  Ave.. 
NW.,  U.S.  Department  of  Commerce, 
Washington,  DC  20230. 

For  further  information  or  copies  of 
the  minutes,  contact  Lee  Ann  Carpenter 
on  (202) 482-2583. 


Dated:  .August  10.  1998^ 
Lee  Ann  Carpenter. 

Director.  Technical  Advtson'  Committee  Unit. 
IFR  Doc  98-21891  Filed  8-13-98.  8:45  am] 

BILUNG  CODE  3S10-33-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-549-813] 

Notice  of  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review:  Canned 
Pineapple  Fruit  From  Thailand 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  On  April  9,  L998.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  dutv  order 
on  canned  pineapple  fruit  from 
Thailand.  This  review  covers  seven 
producers/exporters  of  the  subject 
merchandise.  The  period  of  review  is 
July  1,  1996,  through  June  30.  1997. 
Based  on  our  analysis  of  comments 
received,  these  final  results  differ  from 
the  preliminary  results.  The  final  results 
are  listed  below  in  the  section  Final 
Results  of  Review. 
EFFECTIVE  DATE:  .August  14.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Riggle  or  Kris  Campbell,  Office 
of  .'\D/CVD  Enforcement  2.  Import 
Administration.  International  Trade 
Administration,  li.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230; 
telephone:  (202)  482-0650  and  (202) 
482-3813,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (the  Department)  regulations 
are  to  the  regulations  provided  in  19 
CFR  part  351.  as  published  in  the 
Federal  Register  on  Mav  19,  1997  (62 
FR  27296). 

Background 

This  review  covers  the  following 
producers/exporters  of  merchandise 
subject  to  the  antidumping  dutv  order 
on  canned  pineapple  fruit  from 
Thailand:  Siam  Food  Products  Public 
Company  Ltd,  (SFP);  The  Thai 
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Pineapple  Public  Company,  Ltd. 
(TIPCO):  Thai  Pineapple  Canning 
Industry  Corp.,  Ltd.  (TPC);  Malee 
Sampran  Factory  Public  Company  Ltd. 
(Malee);  The  Prachuab  Fruit  Canning 
Co.  Ltd.  (Prachuab);  Siam  Fruit  Canning 
(1988)  Co.  Ltd.  (SIFCO);  and  Vita  Food 
Factory  (1989)  Ltd.  (Vita).  On  April  9. 
1998,  the  Department  published  the 
preliminary  results  of  this  review.  See 
Notice  of  Preliminary  Results  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review:  Canned 
Pineapple  Fruit  From  Thailand,  63  FR 
17357  (Preliminary  Results).  On  June  8. 
1998,  we  received  case  briefs  from:  (1) 
Maui  Pineapple  Co.  Ltd.  and  the 
International  Longshoremen's  and 
Warehousemen's  Union  (collectively, 
the  petitioners):  (2)  all  respondents 
listed  above  except  for  Prachuab  and 
Vita; '  (3)  U.S.  importers  Heartland 
Foods  Inc.,  J. A.  Kirsch  Corp..  Mandi 
Foods,  Inc.,  North  East  Marketing  Co., 
Port  Royal  Sales,  Ltd.,  and  Summit 
Import  Corp.  (collectively.  Heartland  et 
al.];  and  (4)  U.S.  importer  UniPro 
Foodservice,  Incorporated  (UniPro).  On 
June  15,  1998,  we  received  rebuttal 
briefs  from  the  petitioners,  Malee. 
TIPCO,  TPC,  and  from  Heartland  et  al. 

Scope  of  Review 

The  product  covered  by  this  review  is 
canned  pineapple  fruit  (CPF).  CPF  is 
defined  as  pineapple  processed  and/or 
prepared  into  various  product  forms, 
including  rings,  pieces,  chunks,  tidbits, 
and  crushed  pineapple,  that  is  packed 
and  cooked  in  metal  cans  with  either 
pineapple  juice  or  sugar  syrup  added. 
CPF  is  currently  classifiable  under 
subheadings  2008.20.0010  and 
2008.20.0090  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
HTSUS  2008.20.0010  covers  CPF 
packed  in  a  sugar-based  syrup;  HTSUS 
2008.20.0090  covers  CPF  packed 
without  added  sugar  (i.e.,  juice-packed). 
Although  these  HTSUS  subheadings  are 
provided  for  convenience  and  for 
customs  purposes,  our  written 
description  of  the  scope  is  dispositive. 

Duty  Absorption 

On  February  12,  1998,  the  petitioners 
requested  that  the  Department 
investigate  the  extent  to  which  duty 
absorption  has  occurred  in  this  review. 
As  we  stated  in  the  Preliminary  Results 
(63  FR  at  17358).  section  351.2'l3(j)(l)  of 
our  regulations  provides  that  we  will 


'  We  received  comments  from  SIFCO  on  May  29. 
1998.  in  addition  to  its  [une  8,  1998  submission  ,\\\ 
dates  referenced  for  documents  submitted  by  SIFCO 
are  the  dates  on  which  the  particular  document  was 
certified  as  received  by  the  Department,  which 
differ  from  the  dates  listed  on  the  cover  page  of 
these  documents. 


determine  whether  antidumping  duties 
have  been  absorbed  by  an  exporter  or 
producer  subject  to  the  review  if 
requested  by  a  domestic  interested  party 
within  30  days  of  the  date  of  publication 
of  the  notice  of  initiation.  Because  the 
petitioners'  request  was  untimely  filed, 
we  did  not  investigate  the  occurrence  of 
duty  absorption  in  this  review.  We 
received  no  comments  on  this  aspect  of 
our  preliminary  results. 

Partial  Rescission  of  Antidumping  Duty 
Administrative  Review 

On  October  6,  1997,  Dole  Food 
Company  Inc..  Dole  Packaged  Foods 
Company  and  Dole  Thailand  Ltd. 
(collectively.  Dole)  withdrew  its  request 
for  a  review.  Because  there  was  no  other 
request  for  a  review  of  Dole,  and 
because  Dole's  letter  withdrawing  its 
request  for  a  review  was  timely  filed,  we 
are  rescinding  the  review  with  respect 
to  Dole  in  accordance  with  19  CFR 
351.213(d)(1).  See  Preliminary  Results. 
63  FR  at  17357.  No  parties  commented 
on  this  issue  for  the  final  results. 

Fair  Value  Comparisons 

We  calculated  export  price  (EP). 
constructed  export  price  (CEP)  and 
normal  value  based  on  the  same 
methodology  used  in  the  preliminary 
results  with  the  following  exceptions. 
Where  applicable,  we  have  cited  to  the 
relevant  interested  party  comment; 
otherwise,  we  address  these  changes 
further  in  the  company-specific  final 
analysis  memoranda. 

SFP 

We  deducted  international  freight 
expenses  for  U.S.  sales  on  which  this 
expense  was  incurred. 

TPC 

1.  We  added  to  normal  value  an 
amount  for  bank  fees  incurred  in 
Thailand  after  converting  it  from  Thai 
baht.  See  TPC  Comment  5,  below. 

2.  We  converted  TPC's  reported 
inventory  carrying  costs  from  Thai  baht 
before  adding  it  to  TPC's  dollar- 
denominated  indirect  selling  expenses 
to  create  the  variable  1NDH2BHT.  See 
TPC  Comment  4  below. 

3.  We  corrected  an  erroneous 
exchange  rate  conversion  of  the  variable 
ISEL2C0P. 

4.  For  EP  sales,  we  corrected  certain 
programming  language  regarding  our 
use  of  contract  date  as  the  date  of  sale 
for  purposes  of  the  margin  calculation. 

5.  We  corrected  an  exchange-rate 
conversion  error  on  TPC's  commissions 
on  comparison  market  sales. 

6.  We  corrected  errors  reported  by 
TPC  to  information  related  to  U.S.  sales 
observations  130  and  145. 


SIFCO 

1.  We  adjusted  the  per-unit  price  of 
U.S.  sales  invoice  SFC-524/1996  based 
on  findings  at  verification. 

2.  We  converted  inventory  carrying 
cost  and  commission  expenses  to  Thai 
baht. 

Prachuab 

We  corrected  exchange-rate 
conversion  errors  on  bank  charges, 
indirect  selling  expenses,  commissions 
and  credit  on  Prachuab's  comparison 
market  sales  and  on  bank  charges  on  its 
U.S.  sales. 

Cost  of  Production 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  weighted- 
average  cost  of  production  (COP),  by 
product,  based  on  the  sum  of  each 
respondent's  costs  of  materials, 
fabrication,  general  expenses  and 
packing  costs.  We  calculated  the  COP 
based  on  the  same  methodology  used  in 
the  preliminary  results  with  the 
follow  ing  exceptions: 

Malee 

We  adjusted  Malee's  interest  expense 
(see  Malee  Comment  2,  below).  We 
adjusted  general  and  administrative 
(G&A)  expense  to  correct  a  double- 
counting  error. 

TIPCO 

We  recalculated  the  cost  of  goods  sold 
figure  used  in  determining  TIPCO's 
G&A  ratio.  See  TIPCO  Comment  1, 
below. 

SIFCO 

We  adjusted  the  following  cost 
variables  to  account  for  corrections  at 
verification:  sugar,  fresh  fruit,  acid, 
direct  labor,  variable  overhead,  fixed 
overhead,  cans  and  lids,  packing  and  tax 
rebates. 

Prachuab 

We  calculated  Prachuab's  fruit  costs 
based  on  the  net  realizable  value  (NRV) 
methodology. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  As  noted  above,  we 
received  comments  and  rebuttal 
comments  from  the  petitioners,  five  of 
the  respondents,  and  domestic 
interested  parties. 

General  Issues 

Fruit  Cost  Allocation 

SFP  and  TIPCO  contend  that  the 
Department  improperly  used  a  net 
realizable  value  (NRV)  methodology  to 
allocate  fruit  costs  to  calculate  COP  and 
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constructed  value  (CV).  The 
respondents  state,  first,  that  the  Court  of 
Appeals  for  the  Federal  Circuit  (CAFC) 
ruled  in  IPSCO.  Inc.  v.  United  States. 
965  F.2d  1056  (Fed.  Cir.  1992)  [IPSCO) 
that  value-based  allocations  of  costs 
shared  by  co-products  are  not  allowed 
under  the  antidumping  law.  Second,  the 
respondents  argue  that  the  IPSCO  ruling 
was  applied  specifically  to  this  case  bv 
the  Court  of  International  Trade  (CIT)'in 
Thai  Pineapple  Public  Co.,  Ltd.  v. 
United  States.  946  F.  Supp.  11  (CIT 
1996)  [TIPCO).  where  the  CIT  ruled  in 
an  appeal  of  the  Department's  final 
determination  in  the  underlying 
investigation  that  /PSCO  applies  to 
allocation  of  fruit  costs. 

Regarding  the  specific  cost  allocation 
methodology  to  be  used  in  place  of  the 
NRV  methodology,  the  respondents 
state  that  they  included  weight-based 
fruit  cost  allocations  in  their  section  D 
response  that  are  consistent  with  those 
reported  by  certain  mandatory 
respondents  in  the  original  investigation 
and  later  adopted  by  the  Department  in 
the  remand  proceedings  stemming  from 
the  less-than-fair-value  investigation. 

The  petitioners  respond  that  the 
Department's  use  of  the  NRV 
methodology  in  the  prelimimary  results 
was  correct  and  should  not  be  replaced 
with  invalid  weight-based  allocations 
for  the  final  results.  With  respect  to  the 
validity  of  the  NRV  methodology,  the 
petitioners  claim  that:  (1)  it  reasonably 
reflects  the  significantly  different 
quality  of  the  fruit  parts  used  in  the 
production  of  CPF  versus  those  used  in 
the  production  of  juice  products;  and  (2) 
IPSCO  does  not  invalidate  this 
methodology,  since  it  involved  the 
allocation  of  costs  between  two  grades 
of  merchandise  that  were  physically 
identical,  including  identical  inputs, 
except  in  quality  and  in  market  value. 
The  petitioners  argue  that  IPSCO  did 
not  indicate  that  use  of  a  value-based 
allocation  methodology  was  legally 
impermissible  but,  rather,  that  the 
courts  will  defer  to  the  Department's 
preference  for  reliance  on  a 
respondent's  normal  allocation 
methodology  where  appropriate, 
particularly  when  there  are  significant 
differences  in  the  raw  materials. 

With  respect  to  the  validity  of  the 
weight-based  methodologies  submitted 
by  SFP  and  TIPCO.  the  petitioners  state 
that  these  allocations:  (1)  do  not  reflect 
the  historical  fruit  cost  allocations  used 
by  these  companies;  and  (2)  do  not 
reasonably  reflect  the  costs  associated 
with  the  production  of  caimed 
pineapple  fruit  because  they  fail  to 
incorporate  any  measure  of  the 
qualitative  factor  of  the  different  parts  of 
the  pineapple.  For  these  reasons,  the 


petitioners  claim,  such  methodologies 
do  not  meet  the  statutorv  requirements 
set  forth  in  section  773(f)(1)(A)  of  the 
Act. 

DOC  Position:  Consistent  with  past 
segments  of  this  proceeding,  we  have 
continued  to  allocate  raw  fruit  costs 
incurred  by  SFP  and  TIPCO  using  an 
NRV  methodology,  which  reasonablv 
reflects  qualitative  differences  that  e,\ist 
between  the  joint  raw  materials  used  to 
produce  CPF  and  juice.  -  In  the  less- 
than-fair-value  investigation  involving 
this  case  (Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Canned 
Pineapple  Fruit  from  Thailand.  60  FR 
29553,  29559-62  (June  5,  1995)  (LTFV 
Final  Determination)),  we  rejected  the 
respondents'  arguments  that  we  should 
disregard  fruit  costs  as  recorded  in  their 
normal  books  and  records  in  favor  of 
fruit  costs  calculated  based  on  the 
relative  weight  of  the  fruit  contained  in 
CPF  versus  juice  products. ''  In  the 
Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review;  Canned 
Pineapple  Fruit  From  Thailand.  63  FR 
7392  (February  13.  1998)  (1995-96  Final 
Results),  we  determined  that,  w^hile 
certain  respondents  had  replaced  their 
historical  fruit  cost  allocation 
methodologies  with  weight-based 
allocation  methodologies,  such 
allocations  were  inappropriate  because 
they  did  not  incorporate  anv  measure  of 
the  qualitative  factor  of  the  different 
parts  of  the  pineapple,  and  therefore  did 
not  reasonably  reflect  the  costs 
associated  with  production  of  canned 
pineapple  fruit.  See  1995-96  Final 
Results,  63  FR  at  7398. 

For  the  same  reasons  as  those 
provided  in  the  above  determinations. 
we  continue  to  reject  the  use  of  a 
weight-based  allocation  methodology  m 
this  review.  As  we  stated  in  the  1995- 
96  Final  Results,  a  reasonable  fruit  cost 
allocation  methodology  is  one  that 
reflects  the  significantly  different 
quality  of  the  fruit  parts  that  are  used  in 
the  production  of  CPF  versus  those  used 
in  the  production  of  juice  products.  An 
allocation  methodology  based  on  NRV 
data  recognizes  these  differences. 

We  disagree  with  the  respondents' 
arguments  that  the  CAFC  ruled  in 


2  In  addition  to  SFP  and  TIPCO,  we  have  used 
an  NRV  methodology  for  all  companies  in  this 
review  based  on  sales  and  separable  costs  for  1990- 
94  period,  with  the  exception  of  Malee.  Because 
Malee  already  allocates  fruit  costs  on  a  basis  that 
reasonably  takes  into  account  qualitative 
differences  between  pineapples  parts  used  in  CPf 
versus  juice  products  in  its  norma!  accounting 
records,  we  have  not  required  Malee  to  recalculate 
its  reported  costs  using  the  NRV  methodology.  See 
Preliminary  Results,  63  FR  at  17360-17361. 

"  As  noted  by  SFP  and  TIPCO.  this  aspect  of  the 
LTFV  Final  Determination  was  overturned  bv  the 
CIT  in  TIPCO  and  is  currently  on  appeal  before  the 
CAFC. 


/PSCO  that  value-based  cost  allocations 
are  unlawful.  In  that  case,  the 
Department  allocated  costs  equally 
between  two  grades  of  pipe,  reasoning 
that  because  they  were  produced 
simultaneously,  the  two  grades  of  pipe 
in  fact  had  identical  production  costs. 
While  the  CAFC  noted,  in  deferring  to 
the  Department's  "consistent  and 
reasonable  interpretation  of  section 
1677b(e)."  that  the  allocation  of  costs 
based  on  relative  value  resulted  in  an 
unreasonable  circular  methodology  (i.e  . 
because  the  value  of  the  pipe  became  a 
factor  in  determining  cost,  which 
became  the  basis  for  measuring  the 
fairness  of  the  selling  price  of  pipe), 
nowhere  did  the  appellate  court 
indicate  that  use  of  an  allocation 
methodology  based  on  relative  value 
was  legally  impermissible.  IPSCO.  965 
F.2d  at  1061.  On  the  contrary.  IPSCO 
suggests  that  the  courts  will  defer  to  the 
Department's  preference  for  reliance  on 
a  respondent's  normal  allocation 
methodologies,  ^particularly  when  there 
are  significant  differences  in  the  raw 
materials.  Thus,  our  reasoning  in  the 
instant  case  (i.e.,  that  the  use  of  the 
pineapple  cylinder  in  production  of  CPF 
and  the  use  of  the  shells,  cores,  and 
ends  in  production  of  juice  and 
concentrate,  requires  a  value-based 
allocation)  is  fullv  consistent  with 
IPSCO. 

Company-Specific  Issues 

Vita 

Use  of  Adverse  Facts  Available  for  Vita 

U.S.  importers  Heartland  et  al  and 
UniPro  subm.itted  comments  addressing 
the  following  alleged  errors  in  the 
application  of  adverse  facts  available  to 
"V'ita  in  the  preliminary'  results:  (1)  the 
margin  assigned  to  Vita  fails  to  reflect 
the  amended  final  determination  in  the 
underlying  investigation  (see  Comment 
2A,  below);  (2)  the  assignment  of  an 
adverse  rate  to  Vita  is  inappropriate 
because  the  company  acted  to  the  best 
of  its  ability  (Comment  2B):  (3)  the 
preliminary  margin  assigned  to  Vita  is 
not  "representative"  because  it  does  not 
reflect  current  market  conditions 
(Comment  2C);  (4)  the  rate  applied  to 
Vita  for  the  purposes  of  the  preliminary 
results  cannot  be  corroborated 
(Comment  2D):  and  (5)  the  antidumping 
law  should  not  be  administered  in  a 
manner  that  would  cause  unjust  and 
unwarranted  harm  to  U.S.  companies 
(Comment  2E). 

Comment  2 A:  The  Use  of  a  Facts 
Available  Rate  from  the  Final 
Determination  Instead  o1  the  Amended 
Final  Determination — Heartland  et  al. 
and  UniPro  argue  that  the  55.77  percent 
margin  assigned  to  Vita  (based  on  the 
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rate  calculated  for  Siam  Agro  Industry 
Pineapple  &  Others  Public  Company 
Ltd.  (SAICO)  in  the  underlying 
investigation)  reflects  a  rate  that  was 
subsequently  reduced  to  51.16  percent 
after  certain  clerical  errors  were 
corrected  in  the  amended  LTFV 
determination  in  this  case  (Notice  of 
Antidumping  Duty  Order  and  Amended 
Final  Determination:  Canned  Pineapple 
Fruit  From  Thailand.  60  FR  36775  (July 
18.  1995)).  Therefore,  they  assert,  if  the 
Department  decides  to  use  the  SAICO 
rate  in  the  final  results,  the  correct  rate 
should  be  51.16  percent  from  the 
amended  final  determination. 

The  petitioners  agree  with  Heartland 
et  al.  and  UniPro  on  this  point. 

DOC  Position:  We  agree  that  the 
amended  final  rate  is  the  correct  rate 
and  have  used  it  for  the  purposes  of 
these  final  results. 

Comment  2B:  Assignment  of  an 
Adverse  Rate — Heartland  et  al.  argue 
that  the  Department's  assignment  of  an 
adverse  rate  to  Vita  is  inappropriate 
because  the  company  acted  to  the  best 
of  its  ability.  Instead,  these  companies 
maintain,  the  Department  should  base 
Vita's  rate  on  the  "all  others"  rate  from 
the  investigation. 

Heartland  et  al.  state  that  section 
776(a)  of  the  Act  lists  specific  instances 
in  which  the  Department  must 
determine  dumping  margins  on  the 
basis  of  facts  available.  According  to 
Heartland  et  al.,  the  Department  is 
permitted,  but  not  required,  to  use  an 
inference  that  is  adverse  to  the  interests 
of  a  party  only  if  that  party  has  been 
deemed  uncooperative  due  to  a  failure 
to  act  to  the  best  of  its  ability.  Heartland 
et  al.  assert  that,  in  the  preliminarv 
results,  the  Department  merely  quoted 
the  antidumping  statute  with  regard  to 
the  use  of  adverse  facts  available,  and 
made  no  factual  finding  that  Vita  was 
uncooperative  due  to  a  failure  to  act  to 
the  best  of  its  ability.  In  this  regard, 
Heartland  et  al.  cite  Borden  Inc..  et  al. 
v.  United  States.  Slip  Op.  98-36  at  74 
(CIT.  March  26,  1998)  for  the 
proposition  that  the  Department  must 
make  a  specific  factual  finding  of  non- 
cooperation,  as  opposed  to  simply 
quoting  section  776  of  the  Act. 
Heartland  et  al.  maintain  that  such  a 
finding  must  be  made  on  the  basis  of 
substantial  evidence  on  the  record 
before  the  Department  can  resort  to  the 
use  of  adverse  facts  available. 

As  evidence  that  Vita  acted  to  the  best 
of  its  ability.  Heartland  et  al.  point  out 
that  Vita  provided  a  timely  response  to 
sections  A  through  C  of  the 
Department's  questionnaire.  In  this 
respect.  Heartland  et  al.  contend  that 
Vita's  position  in  this  review  is 
analogous  to  that  of  SNFA.  the  foreign 


manufacturer  in  Allied-Signal 
.■\erospace  v.  United  States.  28  F.3d 
1188  (Fed.  Cir.  1994)  {Allied-Signal),  in 
which  the  CAFC  found  that  SNFA  had 
responded  to  the  best  of  its  ability  even 
though  it  had  been  unable  to  provide 
the  Department  with  all  requested 
information.  Upon  remand  SNFA  was 
assigned  a  margin  based  on  the  "all- 
others"  rate.  Heartland  et  al.  maintain 
that,  like  SNFA,  Vita  submitted  a 
substantial  amount  of  information,  but 
claim  that  factors  outside  Vita's  control 
(three  questionnaires  in  25  days,  loss  of 
legal  counsel,  currency  depreciation, 
and  the  Thai  economic  crisis),  rather 
than  "deliberate  recalcitrance," 
prevented  it  from  providing  a  more 
complete  response. 

The  petitioners  respond  that,  while 
any  of  the  instances  described  in  section 
776(a)  is  a  sufficient  basis  for  facts 
available,  Vita's  voluntary  termination 
of  its  participation  involves  three  of 
these  (i.e..  withholding  requested 
information,  failing  to  provide 
information  within  established 
deadlines,  and  significantly  impeding  a 
proceeding).  Moreover,  the  petitioners 
state,  the  Department  clearly  made  a 
fact-based  finding  that  Vita  was  an 
uncooperative  respondent,  citing  the 
chronology  of  events  listed  in  the 
Preliminary  Results  (63  FR  at  17358) 
detailing  the  Department  efforts  to 
notify  Vita  directly  of  its  obligations, 
along  with  Vita's  failure  to  respond.  The 
petitioners  argue  that,  given  the  fact  that 
Vita  dismissed  its  counsel  and  dropped 
out  of  the  review  shortly  after  the 
petitioners  filed  a  below-cost  allegation 
with  respect  to  Vita,  an  inference  can  be 
made  that  Vita  realized  that  its  margin 
would  be  above  its  deposit  rate  (which 
was  based  on  the  "all  others"  rate)  if  it 
provided  the  requested  NRV  data, 
noting  that  Vita  and  its  counsel  were 
well  aware  that  the  magnitude  of  the 
margins  in  this  case  has  been  driven  by 
the  NRV  data  submitted  by  the 
respondents.  The  petitioners  further 
argue  that,  in  order  to  be  deemed 
cooperative,  the  respondent  must 
remain  cooperative  throughout  the 
review,  and  maintain  that  the  courts 
have  uniformly  approved  the  use  of 
facts  available  where  respondents 
attempt  to  control  the  process  to  their 
benefit  through  a  submission  of 
piecemeal  information  (citing  Pistachio 
Group  of  the  Association  of  Food 
Industries  v.  United  States.  671  F.  Supp. 
31,  40  (CIT  1987)). 

The  petitioners  state  that,  unlike  the 
Allied-Signal  case  cited  by  Heartland  et 
al..  where  the  respondent  in  that  case 
demonstrated  that  it  was  willing  to 
respond  but  was  unable  to  do  so,  there 
is  no  record  evidence  that  Vita  was 


unable  to  respond.  On  the  contrary,  the 
petitioners  argue.  Vita  acknowledged  in 
a  September  25.  1997.  letter  to  the 
Department  (at  2)  that  it  "maintained  all 
of  the  sales  data"  requested  by  the 
Department.  As  to  the  purported  reasons 
for  Vita's  inability  to  respond  to  the 
questionnaire,  the  petitioners  point  out 
that  the  other  respondents  were  also 
dealing  with  the  same  economic 
conditions  and  they  all  participated  in 
this  review,  two  of  them  doing  so 
without  counsel. 

Finally,  the  petitioners  contend  that 
they  specifically  requested  a  review  of 
Vita  based  on  information  that  the 
current  margin  applicable  to  Vita  was 
not  indicative  of  current  market 
conditions,  and  argue  that  Vita's  failure 
to  cooperate  has  affirmed  that  the 
petitioners  were  correct.  Therefore,  they 
submit,  the  Department  may  not  reward 
Vita's  non-participation  by  continuing 
to  apply  the  "all  others"  rate  as 
suggested  by  Heartland  et  al. 

DOC  Position:  We  disagree  with 
Heartland  et  al.'s  assertion  that  no 
adverse  inferences  should  be  made  in 
selecting  Vita's  facts  available  rate. 
Contrary  to  Heartland  et  al.'s  assertions, 
our  decision  to  rely  on  an  adverse  rate 
was  grounded  in  a  fact-based  finding  in 
the  preliminary  results  that  Vita  had  not 
cooperated  to  the  best  of  its  ability  in 
this  review,  and  not  on  a  mere  recitation 
of  the  statutory  provisions  concerning 
the  use  of  facts  available. 

As  we  explained  in  the  preliminary 
results,  Vita  was  given  multiple 
opportunities  to  respond  to  the 
Department's  request  for  information. 
As  illustrated  by  the  following  sequence 
of  events,  we  made  repeated  requests  to 
obtain  the  information  necessary  for  our 
analysis  from  Vita,  but  were  ultimately 
unsuccessful  in  our  efforts  to  gather 
such  data.  On  January  8,  1998,  counsel 
for  Vita  notified  us  that  it  had 
withdrawn  its  representation  of  and 
entry  of  appearance  on  behalf  of  Vita. 
On  January  9.  1998,  we  contacted  Vita 
to  determine  whether  the  company 
planned  to  continue  as  a  respondent  in 
this  review.  Vita  notified  the 
Department  on  January  12,  1998.  that  it 
planned  to  continue  in  this  review.  On 
January  20.  1998,  we  notified  Vita  that 
we  had  not  received  its  response  to  our 
January  2,  1998,  supplemental  section  A 
questionnaire.  Vita  notified  the 
Department  on  January  22.  1998.  that  it 
had  no  knowledge  of  the  supplemental 
section  A  questionnaire.  Because  we 
initially  issued  the  supplemental 
section  A  questionnaire  to  counsel  for 
Vita  prior  to  its  withdrawal  as  Vita's 
representative,  we  sent  another  copy  of 
the  questionnaire  directly  to  Vita  on 
January  27,  1998,  and  requested  that 
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Vita  respond  by  February  4,  1998.  We 
also  provided  Vita  with  instructions  on 
how  to  file  submissions  with  the 
Department,  instructions  for  serving 
such  submissions  to  interested  parties, 
and  an  interested  parties  list  for  this 
review.  On  the  same  date,  we  sent  a 
supplemental  questionnaire  for  sections 
B  and  C  directly  to  Vita  by  certified 
mail.  On  February  5,  1998.  we  again 
informed  Vita  that  we  had  not  received 
its  response  to  the  supplemental  section 
A  questionnaire.  At  the  same  time,  we 
reminded  Vita  of  the  February  6.  1998, 
deadline  for  its  responses  to 
questionnaire  section  D  (which  we 
issued  directly  to  the  company  on 
January  13,  1998),  and  its  February  11, 
1998  response  to  supplemental  sections 
B  and  C  questionnaire.  Vita  did  not 
respond,  nor  did  it  provide  any 
explanation  as  to  why  it  was  unable  to 
do  so. 

Unlike  in  Allied-Signal,  Vita  did  not 
show  a  willingness  to  respond 
throughout  the  review,  but  simply 
ceased  communicating.  Section 
782(c)(1)  of  the  Act  requires  that  an 
interested  party  promptly  notify  the 
Department  if  it  is  unable  to  submit 
information  in  the  form  and  manner 
requested,  and  that  it  provide  a  "full 
explanation  and  suggested  alternate 
forms"  in  which  it  is  able  to  provide  the 
information.  Because  Vita,  in  not 
responding  to  our  repeated  requests  for 
information,  has  failed  to  act  to  the  best 
of  its  ability,  we  have  applied  adverse 
facts  available  in  accordance  with 
section  776(b)  of  the  Act. 

Comment  2C :  "Representativeness" 
of  the  Rate  Selected — UniPro  and 
Heartland  et  al.  argue  that  the  proposed 
margin  is  not  representative  of  current 
market  conditions,  rendering  it 
inappropriate.  For  example,  UniPro 
states,  the  proposed  facts  available  rate 
is  more  than  nine  times  greater  than  the 
average  margin  for  the  six  respondents 
for  whom  the  Department  calculated 
margins  in  this  review.  UniPro  holds 
that  the  Department  has  previously 
rejected  rates  as  unrepresentative  in 
similar  circumstances,  citing  Fresh  Cut 
Flowers  from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  6812,  6814  (February  22, 
1996),  where  the  Department  rejected  as 
facts  available  a  margin  that  was  "out  of 
proportion"  and  where  the  respondent 
"represented  only  a  small  fraction  of  the 
industry."  Likewise,  UniPro  claims, 
SAICO's  margin  from  the  underlying 
investigation  cannot  be  said  to  be 
representative  of  the  industry  nor 
relevant  to  or  probative  of  current 
conditions.  UniPro  suggests  that,  given 
that  the  highest  margin  calculated  for 
the  preliminary  results  was  14.19 


percent,  and  the  average  of  all 
calculated  margins  was  6.13  percent,  it 
is  highly  unlikely  that  Vita  would  be 
able  to  compete  in  the  U.S.  market  even 
if  the  Department  applies  the  "all 
others"  rate  for  the  final  results,  much 
less  the  selected  adverse  facts  available 
rate. 

The  petitioners  respond  that  the  fact 
that  the  facts  available  rate  used  by  the 
Department  in  the  preliminary  results  is 
four  times  higher  than  the  highest 
calculated  rate  for  the  instant  review  is 
irrelevant,  considering  that  SIFCO's 
preliminary  calculated  rate  of  14.19 
percent  is  14  times  higher  than  Malee's 
preliminary  calculated  rate  of  1.01 
percent. 

DOC  Position:  Our  presumption  is 
that  the  highest  calculated  margin  for 
any  company  in  any  segment  of  the 
proceeding  is  reflective  of  current 
conditions,  and  that,  had  Vita  been  able 
to  demonstrate  that  its  margin  was 
lower  than  the  highest  margin 
calculated  for  any  company  in  any 
segment  of  the  proceeding,  it 
presumably  would  have  done  so.  See 
Mitsuboshi  Belting  Ltd.  v.  United  States. 
CIT  Court  No.  93^9-00640,  Slip  Op. 
97-28  (March  12.  1997)  [Mitsuboshi 
Belting]  (CIT  affirmed  that  the  use  of  a 
margin  drawn  from  the  investigation 
"reflects  a  common  sense  inference  that 
the  highest  margin  is  the  most  probative 
of  current  margins  because,  if  it  were 
not  so.  the  importer,  knowing  the  rule, 
would  have  produced  current 
information  showing  the  margin  to  be 
less").  See  also  Rhone  Poulenc.  Inc.  v 
United  States.  899  F.  2d  1185  (Fed.  Cir. 
1990)  [Rhone  Poulenc).  Unlike  Flowers 
from  Me.xico.  the  facts  in  this  case  do 
not  overcome  this  presumption.  In 
Flowers  from  Mexico,  the  highest 
calculated  rate  (264.43  percent  for 
Florex)  was  determined  to  be 
unrepresentative  of  the  industry  because 
Florex's  accumulated  interest  expenses 
from  a  separate  line  of  business  skewed 
its  cost  of  production  figures. 
Conversely,  there  is  no  record  of 
evidence  to  suggest  that  SAICO's 
business  practices  differ  from  the  rest  of 
the  Thai  pineapple  industry  such  that  it 
is  not  unable.  We  further  note  that 
Florex's  rate  was  considered  so  unusual 
that  it  was  not  included  in  the 
calculation  of  the  "all  others"  rate.  That 
SAICO's  rate  was  included  in  the 
calculation  of  the  "all  others"  rate  in  the 
LTFV  investigation  is  a  further 
indication  that  the  company  was 
considered  to  be  representative  of  the 
pineapple  industry.  Accordingly,  we 
find  that  SAICO's  rate  from  the 
investigation  has  probative  value. 

Comment  2D:  Corroboration  of  the 
Rate  Selected — Heartland  et  al.  argue 


that  the  rate  applied  to  Vita  in  the 
preliminary  results  cannot  be  used  in 
the  final  results  because  the  rate  is  not 
in  accordance  with  section  776(c)  of  the 
Act,  which  requires  the  Department  to 
corroborate  secondary  information  used 
as  adverse  facts  available.  These 
companies  point  out  that  not  onlv  does 
the  55.77  percent  margin  assigned  to 
Vita  not  reflect  the  publication  of  an 
amended  final  in  the  underlying 
investigation  (as  stated  above),  it  does 
not  reflect  the  Department's 
redetermination  upon  remand  directed 
by  the  CIT  in  TIPCO.  where  in  the 
Department  reduced  SAICO's  rate  to 
26.92  percent.  While  Heartland  et  al. 
acknowledge  that  the  Department  has 
appealed  TIPCO,  they  maintain  that  the 
CIT's  decision  in  this  case  invalidates, 
or  at  least  casts  significant  doubt  upon 
the  appropriateness  of,  the  higher  rate  as 
a  basis  for  adverse  facts  available.  In 
support  of  their  argument.  Heartland  et 
al.  claim  that,  in  D6-L  Supply  Co.  v. 
United  States,  113  F.3d  1220.  1221  (Fed. 
Cir.  1997)  [D&L  Supply  Co.).  the  court 
found  that  the  Department  could  not  use 
a  rate  that  has  been  vacated  as  erroneous 
as  the  basis  for  best  information 
available  (facts  available).  Finally. 
Heartland  et  al.  contend  that  the  55.77 
percent  rate  is  not  corroborated  because 
there  is  no  evidence  suggesting  that  Vita 
is  now  selling  CPF  in  the  United  States 
at  dumping  margins  twice  as  high  as 
previously  estimated,  referencing  the 
company's  historical  rate  of  24.64.  the 
"all  others"  rate. 

The  petitioners  respond  that,  as  the 
Department  stated  in  the  Preliminary 
Results  (63  FR  at  17358),  "if  the 
Department  chooses  as  total  adverse 
facts  available  a  calculated  dumping 
margin  from  a  prior  segment  of  the 
proceeding,  it  is  not  necessary  to 
question  the  reliability  of  the  margin  for 
that  time  period.'  Therefore,  the 
petitioners  argue,  the  Department  need 
not  further  corroborate  such  margins. 
The  petitioners  add  that  DSrL  Supply  Co. 
does  not  apply  in  this  instance  because, 
unlike  the  "invalidated"  rate  in  that 
case,  the  TIPCO  ruling  is  on  appeal  and 
is  not  yet  final. 

DOC  Position:  We  agree  with  the 
petitioners  that  margins  from  other 
segments  of  the  proceeding  are  by 
definition  reliable  sources.  See.  e.g.. 
Extruded  Rubber  Thread  from  Malaysia: 
Final  Results  of  Antidumping  Duty 
Administratiye  Review.  63  FR  12752, 
12753  (March  16.  1998).  Because  the 
Department  has  filed  an  appeal  and  the 
CAFC  has  not  yet  ruled  on  the  case,  the 
CIT  decision  in  TIPCO  is  not  final  and 
conclusive.  Therefore,  we  may  continue 
to  assign  a  rate  based  on  the  NRV 
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methodologv  where  appropriate,  until 
such  time  as  there  is  a  final  court 
decision  not  in  harmony  with  the 
Department's  position  on  this  issue.  For 
this  reason,  Heartland  et  al.'s  reliance 
on  D8-L  Supply  Co.  is  premature.  Absent 
evidence  to  the  contrary,  we  consider 
SAICO's  rate  from  the  underlying 
investigation  to  be  reliable  and,  as 
discussed  in  Comment  2C.  above,  to 
have  probative  value. 

Cnmment  2E:  Effect  of  Adverse  Facts 
Available  on  Importers — Heartland  et 
nl.  maintain  that  they  imported  from 
Vita  with  the  knowledge  that  they 
would  be  liable  for  a  cash  deposit 
requirement  of  24.64  percent  and  that 
thev  could  not  foresee  or  prevent  the 
circumstances  that  led  to  Vita  being 
assigned  a  margin  based  on  adverse 
facts  available.  Therefore,  they  argue 
that  thev  should  not  be  made  victims  of 
events  beyond  their  control. 

UniPro  adds  that  the  facts  available 
rate  assigned  to  Vita  would  unduly 
punish  importers,  such  as  itself,  who 
purchased  from  Vita,  without 
encouraging  compliance  with  the 
Department's  information  requests. 
UniPro  points  out  that  the  petitioners 
did  not  request  a  review  of  UniPro  nor 
did  the  Department  request  any 
information  from  UniPro  during  the 
review.  Moreover,  Unipro  states,  unlike 
the  facts  in  Rhone  Poulenc,  in  which  the 
CIT  discusses  obligations  of  U.S. 
importers  in  the  context  of  an  affiliated 
importer,^  it  does  not  control  the 
informaticjn  needed  by  the  Department, 
nor  does  it  maintain  an  ongoing 
commercial  relationship  with  Vita,  such 
that  it  would  have  been  able  to  provide 
it  or  to  pressure  Vita  into  providing  it. 

The  petitioners  respond  that  neither 
the  statute  nor  the  Department's 
regulations  require  the  Department  to 
consider  injury  or  harm  to  U.S. 
importers  of  merchandise  that  has  been 


■■In  Hhone-Puulcnc.  889  F.2d  at  1190.  the  Court 
stated  that  the  Department  "fairly  places  the  burden 
of  production  on  the  irr.porter.  which  has  in  its 
possession  the  information  capable  of  rebutting  the 
agency's  inference." 


found  to  be  sold  at  less  than  fair  value. 
Instead,  the  petitioners  contend,  the 
Department's  responsibility  is  to 
measure  the  degree  of  dumping  by  the 
Thai  e.xporters  on  a  continuing  basis,  so 
as  to  alleviate  and  to  offset  the  injury  to 
the  domestic  industry.  The  petitioners 
argue  further  that  the  importers  knew 
that  the  deposit  rate  could  rise  and  that 
thev  knowingly  assumed  this  liability 
when  they  chose  to  purchase  canned 
pineapple  fruit  from  Thailand  rather 
than  from  the  domestic  industry.  The 
petitioners  claim  that  Heartland  et  al. 
and  UniPro  cannot  now  claim  they  are 
being  injured  as  a  result  of  their 
unilateral  decision  to  purchase  from  the 
Thai  exporters,  simply  because  the 
Department  is  following  its  statutory 
authoritv  to  enforce  U.S.  trade  laws. 

DOC  Position:  Section  737(b)(1)  of  the 
.Act  mandates  that  any  antidumping 
duties  in  excess  of  the  amount 
deposited  be  collected  when  the  deposit 
is  lower  than  the  duty  determined. 
Therefore,  importers  are  on  notice  that 
the  cash  deposit  rate  is  not  a  duty 
assessment  rate  but,  rather,  an  estimate 
dependent  upon  the  continued 
cooperation  of  the  exporter.  There  is  no 
guarantee  that  the  final  assessment  rate 
will  not  be  higher  than  the  cash  deposit 
rate.  On  this  point,  the  CIT  has  held  that 
the  expectations  of  the  U.S.  importer  are 
irrelevant  in  setting  a  dumping  margin. 
"When  a  U.S.  importer  deals  with  a 
foreign  company  that  is  subject  to  an 
antidumping  duty  order,  the  importer 
must  realize  that  the  dumping  margin 
(.  ould  change  to  its  benefit  or 
detriment."  Union  Camp  Corporation  v. 
United  States.  CIT  Court  No.  97-03- 
00483.  Slip  Op.  98-38  at  22  (March  27. 
1<J98). 

TPC 

Comment  1:  Date  of  Sale 

TPC  argues  that  the  Department 
(jrroneouslv  based  date  of  sale  for  TPC's 
EP  sales  on  contract  date,  rather  than 
invoice  date,  in  the  preliminary  results. 
TPC  presents  three  primary  arguments 
as  to  why  the  Department  should  use 


invoice  date  as  the  date  of  sale,  as 
follows. 

1.  TPC  asserts  that  use  of  contract  date 
as  the  date  of  sale  for  TPC's  EP  sales  is 
inconsistent  with  the  Department's 
regulations  (19  CFR  351.401(1)),  which 
TPC  interprets  as  providing  that  invoice 
date  is  to  be  used  not  only  where  there 
are  material  changes  between  the  date  of 
contract  and  the  date  of  invoice,  but  also 
where  the  potential  for  such  change  is 
present.  While  acknowledging  that  the 
date  of  sale  regulation  allows  for  a  date 
other  than  invoice  date  where  such  date 
better  reflects  the  date  on  which  the 
material  terms  of  sale  are  established, 
TPC  contends  that  the  cautionary 
language  regarding  this  exception  in  the 
preamble  to  the  Department's  final 
regulations  (Preamble)  [e.g.,  "a 
preliminary  agreement  on  terms,  even  if 
reduced  to  writing,  in  an  industry  where 
renegotiation  is  common  does  not 
provide  any  reliable  indication  that  the 
terms  are  truly  'established'  in  the 
minds  of  the  buyer  and  seller"  ■">)  renders 
the  exception  inappropriate  under  the 
facts  of  this  case.  According  to  TPC,  the 
canned  pineapple  business  is  the  type  of 
industrv  where  "the  existence  of  an 
enforceable  sales  agreement  between  the 
buyer  and  the  seller  does  not  alter  the 
fact  that,  as  a  practical  matter, 
customers  frequently  change  their 
minds  and  sellers  are  responsive  to 
those  changes"  (citing  the  Preamble,  62 
FR  at  27348-49).  Along  these  lines,  TPC 
also  notes  that  the  non-invoice  date  of 
sale  example  provided  in  the  Preamble 
concerns  the  sale  of  large,  custom-made 
merchandise  in  which  the  parties 
engage  in  formal  negotiation  and 
contracting  procedures. 

As  a  further  indication  that,  for  the 
Thai  pineapple  industry  in  general, 
terms  of  sales  contracts  remain 
negotiable,  TPC  notes  that  in  the  instant 
review  the  Department  has  relied  on 
invoice  date  as  the  date  of  sale  for  SFP, 
Malee  and  TIPCO  in  connection  with 


'  .Antidumping  Duties:  Counlervailing  Duties: 
Final  Rule.  62  FR  27296.  27349  (Mav  19.  1997). 
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those  respondents'  EP  sales.  TPC 
maintains  that  there  is  nothing  about  its 
contracts  that  make  them  any  more 
enforceable  or  any  less  renegotiable  than 
similar  contracts  entered  into  by  the 
other  respondents.  Further.  TPC  argues, 
given  that  the  structure  of  its  direct  sales 
to  the  comparison  market  is  very  similar 
to  the  structure  of  its  EP  sales,  and 
considering  that  the  Department  based 
date  of  sale  on  comparison  market  sales 
on  invoice  date  (based  on  evidence  of 
actual  changes  to  the  material  terms  of 
sale  in  that  market),  the  potential  for 
change  similarly  existed  on  TPC's  EP 
sales  contracts. 

2.  TPC  argues  that  the  Department's 
use  of  the  contract  date  as  the  date  of 
sale  is  inconsistent  with  its  current 
practice.  According  to  TPC,  the 
Department  recently  clarified  in  Certain 
Cold-Rolled  and  Corrosion  Resistant 
Carbon  Steel  Flat  Products  From  Korea: 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  63  FR  13170 
(March  18.  1998)  (Flat  Products  From 
Korea)  that  the  key  to  its  date  of  sale 
analysis  is  whether  the  material  terms  of 
sale  can  change  up  until  the  invoice 
date,  not  whether  any  changes  have 
actually  occurred.  TPC  claims  that  there 
is  no  record  evidence  in  the  instant 
review  to  indicate  that  the  terms  could 
not  be  changed  after  the  contract  date — 
only  that  for  TPC's  EP  sales  during  the 
POR  the  terms  did  not  change.  In  fact, 
TPC  argues,  in  Flat  Products  From 
Korea,  the  Department  did  not  discuss, 
nor  does  it  appear  that  the  respondent 
was  required  to  demonstrate,  the 
number  of  changes  that  occurred 
between  contract  date  and  invoice  date 
for  U.S.  sales. 

3.  TPC  suggests  that  use  of  invoice 
date  as  date  of  sale  would  ensure  fair 
price  comparisons,  promote  consistency 
from  one  review  to  the  next,  and  would 
enable  TPC  to  accurately  predict  which 
normal  value  will  ultimately  be  selected 
for  comparison  to  individual  U.S.  sales, 
Along  these  lines,  TPC  claims  that  use 
of  invoice  date  as  the  date  of  sale  for  its 


EP  sales  would  be  consistent  with  the 
date  of  sale  for  its  CEP  and  comparison 
market  sales,  noting  the  Department's 
stated  preference  for  comparing  sales 
with  dates  of  sale  that  are  established  on 
the  same  basis  as  stated  in  Small 
Diameter  Circular  Seamless  Carbon  and 
Alloy  Steel  Standard,  Line  and  Pressure 
Pipe  From  Germany:  Preliminary 
Results  of  Antidumping  Dutv 
Administrative  Review,  62  FR  47446 
(September  9.  1997)  (Seamless  Pipe). 
Moreover.  TPC  claims,  determining  the 
date  of  sale  based  on  an  empirical 
examination  of  the  actual  number  of 
changes  that  took  place  between  the 
contract  date  and  the  invoice  date 
during  a  particular  POR — and  possibly 
changing  the  basis  for  the  date  of  sale 
from  review  to  review — defeats  two  of 
the  objectives  of  the  new  date  of  sale 
regulation:  predictability  of  outcome 
and  efficient  use  of  the  Department's 
resources.  Othenvise.  TPC  claims,  it 
will  never  be  sure  which  date  will 
ultimately  be  used  by  the  Department  in 
each  new  review  unless  and  until  a 
threshold  number  of  changes  occurs. 

The  petitioners  respond  that  the 
Department  correctly  based  TPC's  EP 
date  of  sale  on  the  contract  date, 
consistent  with  the  first  administrative 
review,  since  there  were  no  changes 
made  to  the  material  terms  after  this 
date  for  such  sales.  The  petitioners  state 
that  when  the  Department  adopted  its 
date  of  sale  policy,  where  invoice  date 
is  identified  as  the  "normal"  date  of 
sale,  it  did  so  with  the  understanding 
that  under  certain  circumstances  it  may 
be  appropriate  to  use  some  other  date, 
as  explained  in,  e.g..  Memorandum  for 
Acting  Deputy  Assistant  Secretary  from 
Team:  Date  of  Sale  in  Circular  Welded 
Non-Alloy  Steel  Pipe  from  the  Republic 
of  Korea;  Final  Results  of  Antidumping 
Duty  Administrative  Review.  December 
7.  1997. 

The  petitioners  contend  that  TPC's 
cite  to  Flat  Products  From  Korea  in  an 
attempt  to  demonstrate  that  the  key  to 
the  Department's  date  of  sale  analysis  is 


whether  the  material  terms  of  sale  can 
change  up  until  the  invoice  date  is 
inaccurate.  Wliereas  TPC  states  that 
there  is  no  record  evidence  in  the 
instant  review  to  indicate  that  the  terms 
could  not  be  changed  after  the  contract 
date,  the  petitioners  state  that  the  only 
record  evidence  available  indicates  that 
no  changes  occurred  to  the  material 
terms  of  sale  after  the  contract  date. 
According  to  the  petitioners,  this  is  a 
compelling  reason  to  use  a  date  other 
that  invoice  date,  and  is  fully  consistent 
with  Flat  Frociurts  From  Korea,  where 
the  Department  said  that  its  current 
practice  "is  to  use  the  date  of  invoice  as 
the  date  of  sale  unless  there  is  a 
compelling  reason  to  do  otherwise,"  See 
Flat  Products  From  Korea.  63  FR  at 
13194. 

With  respect  to  TPC's  argument  that, 
in  Seamless  Pipe,  the  Department  found 
that  the  I'.S   date  of  sale  should  be 
invoice  date  because  use  of  the  order 
confirmation  date  would  mean 
comparing  sales  for  which  prices  were 
not  established  in  the  same  manner,  the 
petitioners  argue  that  the  same  rationale 
is  precisely  why  the  Department's  use  of 
contract  date  is  correct  in  the  instant 
review:  this  date  represents  the  date 
when  prices  were  established  for  all 
U.S.  EP  sales. 

The  petitioners  also  address  TPC's 
claims  that  if  the  Department  focuses  on 
whether  a  certain  number  of  changes 
has  actually  occurred,  instead  of  on 
whether  such  changes  could  occur.  TPC 
would  never  be  sure  which  sales  it 
should  look  to  in  the  comparison  market 
to  ascertain  normal  value.  Instead,  the 
petitioners  claim,  there  is  no  guesswork 
involved  because  TPC  established  the 
terms  of  sale  for  all  US.  EP  sales  on  the 
contract  date,  made  no  changes  to  price 
or  quantity  after  that  date,  and  knew 
from  the  prior  administrative  review 
that  the  Department  considered  these 
sales  to  have  been  established  on  the 
contract  date. 

Finally,  the  petitioners  state,  given  the 
severe  and  drastic  devaluation  of  the 
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Thai  currency,  use  of  the  invoice  date  in 
the  current  and  in  future  reviews  of  this 
order  would  artificially  distort  the 
actual  extent  of  dumping  because  an 
exchange  rate  that  is  significantly  lower 
than  it  was  when  the  U.S.  price  was 
contractually  set  would  be  used  in  the 
conversion  of  normal  value.  Because 
TPC  negotiated  and  established  a  U.S. 
price  on  the  date  of  the  contract,  the 
petitioners  argue,  the  Department's  date 
of  sale  methodology  should  not  be 
changed  for  the  final  results. 

DOC  Position:  As  in  the  prior  review. 
we  have  continued  to  base  TPC's  EP 
sales  on  contract  date.  The  record 
evidence  in  this  segment  of  the 
proceeding  indicates  that  the  material 
terms  of  sale  were  established  in  the 
contracts  that  TPC  entered  into  for  such 
sales,  and  that  such  terms  never  varied 
after  the  contract  date. 

In  determining  in  the  1995-96  review 
to  base  EP  sales  on  contract  date,  we 
considered,  and  rejected.  TPC's 
arguments  that  the  Department's 
regulations  and  preamble  require  a 
different  result; 

The  general  presumption  in  favor  of 
invoice  date  continues  to  be  our  normal 
practice  As  explained  in  the  preamble  to  the 
Department's  final  regulations,  "in  the 
Department's  experience,  price  and  quantity 
are  often  subject  to  continued  negotiation 
between  the  buyer  and  seller  until  a  sale  is 
invoiced."  .See  Antidumping  Duties; 
Countenailing  Duties.  62  FR  27296.  27348 
(May  19.  1997)("Final  Regulations")  at 
2734B.  However,  this  presumption  applies 
"absent  satisfactory  evidence  that  the  terms 
of  sale  were  finally  established  on  a  different 
date."  Id  at  27349.  This  caveat  reflects  an 
awareness  that.  "(i|n  some  cases,  it  may  be 
inappropriate  to  rely  on  the  date  of  invoice 
as  the  date  of  sale,  because  the  evidence  may 
indicate  that,  for  a  particular  respondent,  the 
material  terms  of  sale  usually  are  established 
on  some  date  other  than  the  f'ate  of  invoice." 
Id.  (emphasis  added).  Accord. ngly.  "Hlf  the 
Department  is  presented  with  satisfactory 
evidence  that  the  material  terms  of  sale  are 
finally  established  on  a  date  other  than  the 
date  of  invoice,  the  Department  will  use  that 
alternative  date  as  the  date  of  sale"  Id. 
(emphasis  added).  For  these  reasons,  while 
section  351.401(1)  maintains  the  general 
presumption  in  favor  of  invoice  date,  it 
provides  for  the  use  of  a  different  date  of  sale 
where  the  alternative  date  "better  reflects  the 
date  on  which  the  exporter  or  producer 
establishes  the  material  terms  of  sale." 

Thus,  while  section  351.401(1)  of  our 
regulations  maintains  the  general 
preference  in  favor  of  the  use  of  invoice 
date  as  the  date  of  sale,  it  does  not.  as 
TPC  suggests,  require  such  use  wherever 
there  is  any  possibility  for  changes  to 
the  material  terms  of  sale  up  to  that 
date.  If  the  invoice  date  does  not 
reasonably  approximate  the  date  on 
which  the  material  terms  of  sale  were 


established,  its  use  as  the  date  of  sale  in 
an  antidumping  analysis  is 
inappropriate.  The  evidence  on  the 
record  indicates  that  there  were  in  fact 
no  changes  to  the  contracted  terms  of 
TPC's  EP  sales  during  the  POR. 
Accordingly,  consistent  with  our 
current  practice  (see,  e.g..  Stainless  Steel 
Bar  from  India:  Preliminary  Results  of 
New  Shipper  Antidumping  Duty 
Administrative  Review.  63  FR  at  3536. 
3537  (January  23.  1998))  *  as  well  as 
with  the  prior  review  of  TPC's  sales 
(1995-96  Final  Results.  63  FR  at  7394). 
we  determined  that  contract  date  is  the 
appropriate  date  of  sale  for  TPC's  EP 
sales. 

We  disagree  with  TPC's  contention 
that  the  uniform  use  of  invoice  date  as 
date  of  sale  would  ensure  fair  price 
comparisons.  On  the  contrary,  the  only 
dates  that  are  substantively  equivalent 
for  purposes  of  measuring  price 
discrimination  are  the  contract  date  for 
EP  sales  and  the  invoice  date  for 
comparison  market  sales;  although 
different  in  name,  these  are  the 
respective  dates  at  which  the  material 
terms  of  sale  were  established. 

Our  reasons  for  not  simply  basing 
date  of  sale  on  invoice  date  across  all 
markets,  where  such  date  does  not 
reflect  the  material  terms  of  sale,  were 
addressed  in  a  recent  determination 
involving  Circular  Welded  Non-Alloy 
Steel  Pipe  From  the  Republic  of  Korea; 
Final  Results  of  Antidumping  Duty 
.Administrative  Review.  63  FR  32833, 
32836  (June  16.  1998).  as  follows: 

If  we  were  to  use  invoice  date  as  the  date 
of  sale  for  both  markets,  we  would  effectively 
be  comparing  home  market  sales  in  any  given 
month  to  U.S.  sales  whose  material  terms 
were  set  months  earlier — an  inappropriate 
comparison  for  purjxjses  of  measuring  price 
discrimination  in  a  market  with  less  than 
very  inelastic  demand.  Notwithstanding  the 
respondent's  comment  that  the  terms  of  sale 
are  subject  to  change  and  that,  therefore,  the 
final  terms  are  not  known  until  the  date  of 
invoice,  we  find  that,  in  this  case,  there  is  no 
information  on  the  record  indicating  that  the 
material  terms  of  sale  change  frequently 
enough  on  U.S.  sales  so  as  to  give  both 
buyers  and  sellers  any  expectation  that  the 
final  terms  will  differ  firom  those  agreed  to  in 
the  contract. 

In  that  case,  as  in  the  1995-96  Final 
Results,  the  Department  relied  on 
contract  date  as  the  date  of  sale  for  U.S. 
sales  other  than  CEP  sales  out  of 
inventory  based  on  the  reasons  set  forth 
above. 

We  also  disagree  with  TPC  that  it  has 
been  unfairly  penalized  because  it  is  not 


able  to  predict,  from  review  to  review, 
which  date  of  sale  the  Department  will 
choose.  In  fact,  TPC  has  been  well  aware 
of  our  practice  in  this  regard  for  each  of 
the  two  reviews  of  this  case,  and  our 
stated  preference  for  contract  date 
where  virtually  no  post-contractual 
changes  are  made  has  remained  in  place 
during  both  reviews.  TPC  acknowledged 
early  on  in  the  first  review  that  the 
Department  might  find  contract  date  to 
be  the  appropriate  date  of  sale  where  the 
material  terms  of  sale  where  established 
at  the  contract  date  for  virtually  all  sales 
in  a  given  market.  See  1995-96  Final 
Results,  63  FR  at  7394-7395.  In  that 
review,  we  relied  on  contract  date  for  EP 
and  comparison  market  sales,  where 
changes  were  made  to  the  contracted 
terms  for  only  one  EP  sale  and  five 
comparison  market  sales  (out  of  several 
hundred  sales  made  in  each  market).  Id. 
In  this  review.  TPC  provided  evidence 
of  routine  post-contractual  changes  in 
the  material  terms  of  sale  for  third- 
country  sales;  accordingly,  we  agreed 
with  the  company  that  invoice  date  was 
appropriate  for  this  market. '  In  contrast, 
the  company  indicated  that  no  EP  sales 
had  post-contractual  changes  during  the 
POR.  Given  the  complete  absence  of 
POR  changes,  and  our  use  of  contract 
date  for  EP  sales  in  the  first  review 
where  the  same  company  had  only  one 
post-contractual  change  on  such  sales, 
the  use  of  contract  date  for  EP  sales  in 
this  review  is  consistent  and 
predictable.  Finally,  given  the  precedent 
established  in  this  case,  we  are  not 
persuaded  by  TPC's  claim  that  it  was 
unable  to  predict  the  correct  date  of  sale 
due  to  purported  inconsistencies  in  the 
Department's  treatment  of  date  of  sale 
issues  in  other  cases. 

Comment  2:  Interest  Calculation 

The  petitioners  argue  that  the 
Department  should  exclude  foreign 
exchange  gains  from  TPC's  net  interest 
calculation  because  it  is  unclear  and 
unsubstantiated  from  TPC's  response 
that  these  gains  are  related  to  TPC's 
production  rather  than  to  sales 
functions.  According  to  the  petitioners, 
it  is  the  Department's  practice  to 
include  foreign  exchange  gains  and 
losses  on  financial  assets  and  liabilities 
in  its  calculations  of  COP  and  CV  only 
where  those  gains  and  losses  are  related 
to  the  company's  production.  This 
standard,  the  petitioners  assert,  was  not 
met  with  respect  to  the  gains  at  issue 
because  TPC  did  not  substantiate  its 
claim  that,  after  excluding  certain 


"Our  decision  to  use  the  purchase  order  date  as 
the  appropriate  date  of  sale  in  that  case  was 
explained  in  the  preliminary  results.  However,  no 
change  in  this  decision  was  made  for  the  final 
results. 


'  The  frequency  and  the  reasons  for  changes  in 
contractual  terms  are  discussed  in  the  business 
proprietary  version  of  TPC's  October  22.  1997 
questionnaire  response  (at  28)  and  in  its  January  20. 
199B  supplemental  questionnaire  response  (at  4). 


exchange  gains  and  losses  associated 
with  interest  arbitrage  and  investment 
activities,  the  remaining  exchange  gains 
are  attributable  to  operations,  as 
opposed  to  sales.  **  In  fact,  the 
petitioners  state,  such  gains  may  be 
attributable  to  accounts  receivable.  In 
this  respect,  the  petitioners  note  that  the 
Department  disallowed  certain  gains 
related  to  accounts  receivable  made  bv 
another  respondent  in  the  first  review  of 
this  case,  citing  1995-96  Final  Results, 
63  FRat  7401. 

TPC  responds  that  the  Department 
should  not  exclude  foreign  exchange 
gains  and  losses  from  its  net  interest 
calculation,  labeling  as  speculation  the 
petitioners'  argument  that  these  foreign 
exchange  gains  might  include  gains  on 
export  sales.  Rather  than  point  to  record 
evidence.  TPC  argues,  the  petitioners 
relied  instead  on  the  observation  that, 
for  other  companies,  the  Department  has 
on  occasion  adjusted  interest  expense  to 
disallow  foreign  exchange  gains  on 
receivables.  TPC  notes  that  the 
petitioners  did  not  ask  that  the 
Department  request  additional 
information  from  TPC  regarding 
exchange  gains  and  losses  after  the 
company  submitted  its  response  to 
section  D  of  the  Department's 
questionnaire.  Finally.  TPC  states  that 
its  calculation  of  foreign  exchange  gains 
and  losses  in  this  review  closely  tracks 
the  methodology  that  was  verified  and 
accepted  in  the  prior  review. 

DOC  Position:  We  disagree  with  the 
petitioners'  assertion  that  TPC's 
reported  exchange  rate  gains  should  be 
disallowed.  Our  practice  is  to  include 
foreign  exchange  gains  as  an  offset  to 
finance  expenses  if  they  are  related  to 
the  cost  of  acquiring  debt  for  purposes 
of  financing  production  operations,  and 
to  exclude  this  item  if  it  relates  to  sales. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Steel  Concrete  Reinforcing  Bars  from 
Turkey  (Rebar  from  Turkey),  62  FR 
9737,  9741  (March  4,  1997).  More 
specifically,  we  include  in  COP  and  CV 
the  amortized  portion  of  net  foreign 
exchange  gains  and  losses  resulting 
from  foreign-currency  denominated 
loans  as  a  part  of  the  financial  expenses 
because  they  reflect  the  actual  amount 
of  local  currency  that  will  have  to  be 
paid  to  retire  the  foreign-currency 
denominated  loan  balances.  See,  e.g., 
Notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Fresh  Atlantic 
Salmon  from  Chile,  63  FR  31411,  31430 
(June  9,  1998)  (Salmon  from  Chile).  On 


"The  petitioners  note  thdt  TPC.  in  its  October  22. 
1997  section  D  questionnaire  response  (at  45). 
claims  merely  that  these  exchange  gains  are 
"attributed  to  operations." 


the  other  hand,  we  do  not  consider 
exchange  gains  and  losses  from  sales 
transactions  to  be  related  to  the 
manufacturing  activities  of  the  companv 
and  we  do  not  include  them  in  the 
financial  expense  calculation.  See  id.: 
see  also  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Steel 
Wire  Rod  from  Trinidad  and  Tobago.  63 
FR  9177.  9181  (February  24.  1998);  In  its 
financial  expenses  rate  calculation.  TPC 
identified  exchange  gains  attributable  to 
debt  and  exchange  gains  attributable  to 
combined  other  operations  (i.e..  sales 
and  purchase  transactions  combined). 
Accordingly,  we  were  able  to  determine 
that  TPC  properly  excluded  from  its 
calculation  exchange  gains  attributable 
to  "other  operations." 

While  we  are  not  disallowing  this 
offset  based  on  the  arguments  set  forth 
by  the  petitioners,  we  adjusted  it  to 
reflect  our  practice  regarding  the 
amortization  of  such  gains.  In  its 
submitted  financial  expense  calculation. 
TPC  included  the  total  net  exchange 
gains  and  did  not  amortize  its  net 
exchange  gains  related  to  loans.  For 
purposes  of  our  analysis,  it  is 
appropriate  to  amortize  the  foreign 
exchange  gains  or  losses  over  the  life  of 
the  associated  debt,  as  the  gain  or  loss 
is  realized  only  as  the  loans  are  paid. 
See.  e.g..  Notice  of  F'inal  Results  and 
Partial  Rescission  of  Antidumping  Dutv 
Administrative  Review:  Certain  Welded 
Carbon  Steel  Pipe  and  Tube  From 
Turkey.  63  FR  35190.  35199  (June  29. 
1998) '(Pipe  and  Tube  From  Turkey). 
Therefore,  for  these  final  results,  we 
amortized  the  net  foreign  exchange 
gains  related  to  loans  reported  in  TPC's 
financial  statements  over  the  average 
remaining  life  of  the  loans  on  a  straight- 
line  basis.  We  included  the  amortized 
portion  of  the  net  exchange  gains  in  the 
recalculation  of  financial  expenses.  This 
adjustment  did  not  change  the  net 
interest  expense  reported  by  TPC.  Due 
to  the  proprietary  nature  of  this  issue,  it 
is  discussed  in  more  detail  in  the 
Memorandum  from  Case  Analvst  to 
Office  Director:  Final  Results  Analvsis 
Memorandum  for  The  Thai  Pineapple 
Canning  Industry  Corp..  Ltd.  (TPC) 
(August  7.  1998)' (TPC  Final  Results 
Analysis  Memorandum). 

Finally,  we  note  that  we  confirmed 
through  our  review  of  TPC's  financial 
statements  in  connection  with  this  issue 
that  TPC  does  not  have  anv  assets  that 
would  generate  long-term  interest 
income.  It  is  the  Department's  practice 
to  allow  a  respondent  to  offset  financial 
expenses  with  short-term  interest 
income  earned  from  the  general 
operations  of  the  company.  See.  e.g.. 
Pipe  and  Tube  From  Turkey.  63  FR  at 
35199.  The  Department  dqes  not  offset 


interest  expense  with  interest  income 
earned  on  long-term  investments 
because  long-term  investments  do  not 
relate  to  current  operations.  Id. 

Comment  3:  G&A  Expense  Calculation 

The  petitioners  claim  that  TPC's 
reported  Git  A  expenses  are  understated 
for  two  reasons.  First,  thev  are  allegedly 
inconsistent  with  TPC's  1996  financial 
statements.  Due  to  the  p.'-oprietarv 
nature  of  this  comment,  it  is  discussed 
in  more  detail  in  the  TPC  Final  Results 
Analysis  Memorandum. 

Second,  the  petitioners  claim  that 
TPC  failed  to  include  G&A  expenses 
incurred  by  Pnnces.  an  affiliated  party 
located  in  the  Netherlands  that  resells 
the  foreign  like  product  in  the 
comparison  market  (Germany).  In  this 
regard,  the  petitioners  note  that  the 
Department's  section  D  questionnaire  (at 
53)  instructed  TPC  to  "include  in  your 
reported  Gk.\  expenses  an  amount  for 
administrative  services  performed  on 
your  company's  behalf  bv  its  parent     — 
company  or  other  affiliated  partv   "  The 
petitioners  claim  that,  because  Princes 
is  involved  in  the  sale  of  the  foreign  like 
product  in  TPC's  third-country  market. 
Princes'  G&A  expenses  should  be 
included. 

TPC  disagrees  with  the  petitioners" 
contention  that  the  Department's 
questionnaire  instructed  TPC  to  include 
Princes'  expenses  in  the  G&A 
calculation.  Instead.  TPC  states,  the 
Department's  instruction  is  intended  to 
cover  a  situation  where  the  normal 
administrative  functions  of  an  exporter/ 
producer  (e.g..  the  financial  department 
or  senior  management  functions)  are 
provided  bv  an  affiliated  party,  such  as 
a  parent  corporation.  TPC  suggests  that 
this  is  to  alleviate  any  concern  that  such 
services  are  provided  without  charge  or 
at  below  market  rates,  and  is  not 
intended  to  cover  situations  in  which 
affiliated  resellers  are  performing  a  sales 
function  in  other  markets.  In  this  regard. 
TPC  states  that,  because  Princes  acts  as 
a  sales  office,  its  expenses  are  selling 
expenses,  which  are  reported  in  the 
sections  B  and  C  sales  responses, 
whereas  TPC's  G&A  expenses  are 
reported  in  the  section  D  cost  response. 
Furthermore.  TPC  argues,  because 
selling  expenses  incurred  bv  Princes  are 
already  deducted  from  the  gross  price  of 
comparison  market  sales  in  determining 
the  net  price  used  for  the  cost  test, 
including  Princes'  expenses  in  TPC's 
G&A  would  constitute  double-counting 
of  such  expenses. 

DOC  Position:  Due  to  the  proprietary 
nature  of  the  petitioners'  assertion  that 
TPC's  reported  G&A  exper:ses  are 
inconsistent  with  its  199ri  financial 
statements,  we  address  the  claim  further 


43670 


Federal  Register/ Vol.  63.  No.  157 /Friday.  August  14.  1998 /Notices 


in  the  TPC  Final  Results  Analysis 
Memorandum. 

Regarding  expenses  incurred  by 
Princes,  we  disagree  with  the 
petitioners'  claim  that  TPC 
inappropriately  excluded  such  expenses 
from  its  G&A  calculation.  Where  an 
affiliate's  costs  pertain  to  reselling  the 
merchandise  to  unaffiliated  customers, 
it  is  our  practice  to  treat  such  expenses 
as  selling  expenses.  See,  e.g..  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  From  the 
Peoples  Republic  of  China;  Final 
Results  of  Antidumping  Duty 
.administrative  Review,  62  PR  61276. 
61287  (November  17,  1997).'' All  of  the 
expenses  incurred  by  Princes  were 
related  to  sales  activities  on  behalf  of 
TPC's  comparison  market  sales.  Princes 
operates  a  single  sales  office  in  the 
Netherlands,  through  which  it  sells 
canned  and  packaged  foods,  canned 
fruits,  fish,  meats,  vegetables  and  pastas 
and  sauces  throughout  Europe  and  to 
lapan.  See  TPC's  October  22,  1997 
questionnaire  response  at  12.  The 
evidence  on  the  record  of  this  review 
indicates  that  TPC  correctly  included 
Princes'  expenses  in  its  indirect  selling 
expense  calculation.  See  Exhibit  B-8  of 
TPC's  October  22.  1997,  questionnaire 
response.  For  these  reasons,  consistent 
with  the  prior  review  of  this  case,  we 
have  treated  these  expenses  as  selling 
expenses. '° 

Comment  4:  Comparison  Market 
Indirect  Selling  Expenses 

TPC  claims  that  the  Department 
incorrectly  excluded  domestic  (Thai) 
inventory  carrying  costs  (DINV'CART)  in 
calculating  comparison  market  indirect 
selling  expenses. 

The  petitioners  respond  that  the 
Department  properly  excluded  this 
expense  in  the  calculation  of  third- 
country  selling  expenses,  just  as  it 
properly  excluded  Thai  inventory 
carrying  costs  from  the  calculation  of 
U.S.  indirect  selling  expenses.  The 
petitioners  assert  that  this  expense  is 
not  related  either  to  economic  activities 
in  the  third-country  or  U.S.  markets, 
and  therefore  should  be  treated  the  same 


'We  deiermined  that  labor  expenses  incurred  by 
a  respondent's  US  affiliate  were  related  to  selling 
the  n:ierchandise  to  the  first  unaffiliated  customer 
in  the  United  States  and  were  not  related  to 
production.  Therefore,  we  deducted  such  expenses 
from  the  starting  price  on  CEP  sales  rather  than 
including  the  expenses  ,n  the  COP. 

'"See  Memorandum  to  Director,  Office  of 
Accounting  From  Senior  Accountant:  Cost  of 
Production  and  Constructed  Value  Memorandum 
for  Preliminary  Results:  .Antidumping  Duty 
Administrative  Review.  Canned  Pineapple  Fruit 
from  Thailand,  Thai  Pineapple  Canning  Industry 
Corp.  Ltd.  (  July  31.  1997)   We  calculated  TPCs 
G&A  using  only  TPC's  administrative  expenses. 


in  the  normal  value  and  CEP 

calculations. 

DOC  Position:  We  agree  with  TPC  that 
we  mistakenly  omitted  inventory 
carrying  costs  incurred  in  Thailand 
when  calculating  comparison  market 
indirect  selling  expenses.  The 
petitioners'  reference  to  restricting 
indirect  selling  expenses  to  "economic 
activities  occurring  in  the  United  States 
or  in  the  third  country  market"  is  overly 
broad,  since  we  do  not  apply  this 
standard  to  third-country  indirect 
selling  expenses,  only  to  CEP  selling 
expenses.  In  calculating  the  CEP,  we 
deduct  from  the  starting  price  expenses 
(and  profit)  associated  with  economic 
activities  occurring  in  the  United  States 
that  relate  to  the  sale  to  the  unaffiliated 
purchaser.  See  TPC  Comment  5,  below. 
We  do  not  place  a  corresponding 
limitation  on  comparison  market  selling 
expenses,  but  instead  cap  such  expenses 
(to  the  extent  that  we  adjust  for  them, 
as  a  CEP  offset),  by  the  amount  of 
indirect  selling  expenses  deducted  in 
calculating  the  CEP.  See  19  CFR 
351.412(f)(2). 

Comment  5:  U.S.  Direct  Selling 
E.xpenses  Incurred  in  Thailand 

TPC  claims  that,  for  CEP  comparisons, 
the  Department  erroneously  both:  (1) 
added  U.S.  direct  selling  expenses 
incurred  in  Thailand  (DDIRSELU)  to 
normal  value,  and  (2)  subtracted  them 
from  the  gross  U.S.  price. 

While  tne  petitioners  agree  with  this 
assertion,  they  claim  that  the 
Department  failed  to  add  U.S.  warranty 
expenses  to  normal  value  for  EP 
comparisons. 

DOC  Position:  Regarding  our 
treatment  of  U.S.  direct  selling  expenses 
incurred  in  Thailand,  we  have  added 
such  expenses  to  normal  value  for  both 
CEP  and  EP  comparisons.  In  calculating 
CEP.  we  deduct  from  the  starting  price 
expenses  (and  profit)  associated  with 
economic  activities  occurring  in  the 
United  States  ' '  that  relate  to  the  sale  to 
the  unaffiliated  purchaser.  See  19  CFR 
351.402(b).  We  do  not  adjust  for  any 
expense  that  is  related  solely  to  the  sale 
to  an  affiliated  importer  in  the  United 
States.  However,  we  may  make  a  COS 
adjustment  to  normal  value  for  such 
expenses.  Id. 

The  expenses  reported  under  variable 
DDIRSELU  are  related  to  bank  fees 
incurred  by  TPC  in  Thailand.  Exhibit  7C 
of  TPC's  October  22,  1997  questionnaire 
response  clearly  shows  that  these 
expenses  were  incurred  on  sales  to  MIC, 
TPC's  U.S.  affiliate.  As  explained  above, 
such  expenses  may  not  be  deducted 


"  See  the  S.A.A  at  823  discussing  section  772(d)(1) 
of  the  Act. 


from  the  starting  price  in  calculating  the 
CEP.  Therefore,  while  we  intended  to 
add  this  expense  to  normal  value  as  a 
COS  adjustment,  we  have  corrected  the 
erroneous  deduction  from  the  starting 
price  in  the  United  States. 

We  also  agree  with  the  petitioners' 
claim  that  any  warranty  expenses 
incurred  by  TPC  with  respect  to  its  EP 
sales  should  be  added  to  normal  value 
as  a  COS  adjustment. 

Comment  6:  Commission  Offset 

The  petitioners  claim  that  the 
Department  failed  to  make  a 
commission  offset  for  CEP  comparisons 
involving  home  market  commissions 
but  no  U.S.  commissions.  According  to 
the  petitioners,  such  an  offset  should  be 
made  as  an  upward  adjustment  to 
normal  value,  using  the  lesser  of  home 
market  commissions  or  indirect  selling 
expenses  incurred  in  Thailand  on  U.S. 
sales.  The  petitioners  note  that,  while 
U.S.-incurred'Indirect  selling  expenses 
were  deducted  from  the  starting  price  in 
calculating  the  CEP,  Thai-incurred 
indirect  selling  expenses  were  not. 

TPC  responds  that  the  Department's 
preliminary  margin  program  is  in  this 
respect  fully  in  accordance  with  the 
Department's  current  practice,  and 
claims  that  the  petitioners'  proposal 
would  incorrectly  adjust  for  indirect 
selling  expenses  incurred  in  Thailand 
on  sales  made  to  TPC's  affiliate  in  the 
United  States,  which  is  contrary  to 
section  772(d)  of  the  Act  and  with 
Department  practice.  In  this  regard,  TPC 
cites  Certain  Stainless  Steel  Wire  Rods 
from  France:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  63  FR  30i85,  30191  (June  3. 
1998)  in  support  of  the  proposition  that 
the  Department  "does  not  deduct 
indirect  selling  expenses  incurred  in 
selling  to  the  affiliated  U.S.  importer 
under  section  772(d)  of  the  Act." 

DOC  Position:  VVe  agree  with  the 
petitioners  that  a  commission  offset, 
based  on  the  lesser  of  home  market 
commissions  or  those  indirect  selling 
expenses  incurred  on  U.S.  sales  that  are 
not  associated  with  economic  activities 
in  the  United  States,  is  appropriate  for 
CEP  comparisons  involving 
commissions  in  the  home  market  but 
not  in  the  U.S.  market.  Contrary  to 
TPC's  claim,  this  would  not  involve  the 
deduction  from  the  U.S.  starting  price  of 
indirect  expenses  not  associated  with 
economic  activities  in  the  United  States. 
We  have  not  deducted  such  expenses  in 
arriving  at  the  constructed  export  price, 
in  accordance  with  section  772(d)  of  the 
Act  and  the  SAA.  However,  having 
constructed  an  export  price,  it  is 
appropriate  to  add  such  expenses  to 
normal  value  as  a  commission  offset  for 


comparisons  involving  home  market 
commissions  but  no  U.S.  commissions, 
just  as  we  would  do  so  generally  in  an 
export  price  analysis.  This  in 
accordance  with  the  Department's 
regulations,  which  preclude  a 
downward  adjustment  to  the  U.S. 
starting  price  for  such  expenses  in 
determining  the  CEP,  but  allow  for  a 
COS  adjustment  to  normal  value  for 
such  expenses,  pursuant  to  section 
773(a)(6)(C)(iii)  of  the  Act.  See  19  CFR 
351.402[b);  see  also  19  CFR  351.410(e) 
("The  Secretary  normally  will  make  a 
reasonable  allowance  for  other  selling 
expenses  if  the  Secretary  makes  a 
reasonable  allowance  for  commissions 
in  one  of  the  markets  under 
considerations  [sicl,  and  no  commission 
is  paid  in  the  other  market  under 
consideration."). 
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TIPCO 
Comment  1: 

The  petitioners  argue  that  the 
Department  should  recalculate  TIPCO's 
G&A  and  interest  expense  ratios  in 
accordance  with  the  Department's 
normal  practice. 

First,  the  petitioners  claim  that  TIPCO 
has  understated  its  actual  G&A  ratio 
because  record  evidence  indicates  that 
TIPCO  calculated  the  ratio  using  an 
unconsolidated  G&A  expense  amount  as 
the  numerator  and  what  appears  to  be 
a  consolidated  cost  of  goods  sold 
(COGS)  amount  as  the  denominator.  The 
petitioners  state  that  the  Department 
should  recalculate  TIPCO's  G&A  ratio 
using  the  1996  unconsolidated  COGS 
amount  from  Exhibit  20  of  TIPCO's 
October  20,  1997,  questionnaire 
response. 

In  addition,  the  petitioners  argue  that 
TIPCO  failed  to  submit  its  1996 
consolidated  financial  statements  in 
accordance  with  the  Department's 
instructions  and,  as  a  result,  the 
Department  cannot  corroborate  the 
reported  1996  consolidated  interest 
expenses  or  the  1996  consolidated  cost 
of  goods  sold  figures,  which  were  used 
to  calculate  the  reported  interest 
expense  ratio.  Therefore,  the  petitioners 
suggest  that  the  Department  use,  as  facts 
available,  TIPCO's  1995  consolidated 
financial  statements  to  recalculate 
TIPCO's  interest  expense  ratio. 

Finally,  the  petitioners  argue  that 
TIPCO  improperly  deducted  an  amount 
for  foreign  exchange  gains  from  its  1996 
interest  expenses  to  arrive  at  its  net 
interest  expense  ratio.  According  to  the 
petitioners,  deducting  the  exchange  gain 
from  the  interest  expense  amount  does 
not  reflect  the  Department's  policy  since 
there  is  no  evidence  on  the  record  to 
demonstrate  that  these  exchange  gains 


were  related  to  TIPCO's  production.  The 
petitioners  claim  that  in  the  prior 
review  the  Department  excluded 
exchange  gains  from  the  net  interest 
expense  calculation  when  TIPCO  failed 
to  provide  support  for  its  claim  that 
exchange  gains  were  related  to  financing 
activities  (citing  1995-96  Final  Results. 
63  FRat  7401). 

TIPCO  did  not  comment  on  the 
calculation  of  its  G&A  expense. 
Regarding  the  interest  expense.  TIPCO 
responds,  first,  that  the  petitioners' 
assertion  that  the  Department  cannot 
corroborate  the  interest  expenses  and 
COGS  information  appearing  in  TIPCO's 
1996  consolidated  financial  statements 
is  incorrect,  claiming  that  the 
information  needed  for  corroboration  is 
already  on  the  record  for  this 
proceeding  because  the  complete  1996 
consolidated  financial  statements  were 
submitted  to  the  Department  during  the 
verification  of  the  prior  review.  TIPCO 
adds  that  the  information  it  submitted 
during  the  first  review  is  part  of  the 
record  for  this  review,  noting  that 
section  357.104(a)  of  the  Department's 
regulations  provides  that  the 
Department  maintains  "an  official 
record  of  each  antidumping  and 
countervailing  duty  proceeding  "  and 
that  a  "proceeding"  as  defined  bv  the 
Department's  regulations  includes  the 
time  period  covering  multiple  reviews.'- 
Accordingly,  TIPCO  claims,  the 
Department  should  adhere  in  the  final 
results  to  the  interest  expense 
calculation  used  in  the  preliminary 
results. 

Second,  regarding  the  exchange  gain 
offset  to  interest  expense,  TIPCO 
maintains  that  in  its  supplemental 
questionnaire  response  it  corrected  its 
deduction  of  exchange  gains  from 
interest  expenses  for  precisely  the 
reason  put  forth  by  the  petitioners,  i.e.. 
in  light  of  the  Department's  finding  in 
the  final  results  of  the  prior  review. 
Thus,  TIPCO  claims,  its  interest 
calculation  is  in  accordance  with  the 
Department's  decision  in  the  prior 
review. 

DOC  Position:  Regarding  TIPCO's 
reported  G&A  expense,  we  agree  with 
the  petitioners  that  the  numerator  and 
denominator  were  not  calculated  on  the 
same  basis.  We  have  corrected  the 
denominator  in  the  manner  suggested 
by  the  petitioners,  to  reflect  a  G&A  ratio 


'-T1PC0  cites  section  351.102(al  of  the 
Department's  regulations  as  staling  that  a 
proceeding  "begins  on  the  date  of  filing  a  petition 
*    •    *  and  ends  on  the  date  of  publication  of  the 
earliest  notice  of:  (1)  Dismissal  of  petition,  (2) 
Revision  of  initiation,  (3)  Termination  of 
investigation.  (4)  A  negative  determination  that  has 
the  effect  of  terminating  the  proceedings.  (5) 
Revocation  of  an  order,  or  (6)  Termination  of  a 
suspended  investigaiion." 


based  on  TIPCO's  unconsolidated  G&A 
expenses  in  relationship  to  its 
unconsolidated  COGS.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stainless  Steel  Wire 
Rod  from  Japan,  63  FR  40434,  40440 
duly  29,  1998), 

Regarding  the  petitioners'  claims 
concerning  TIPCO's  reported  interest 
expense,  we  have  accepted  this  expense 
as  reported  for  the  following  reasons. 
First,  we  disagree  with  the  petitioners' 
assertion  that  TIPCO's  reported  1996 
interest  expense  and  cost  of  goods  sold 
amounts  must  be  disallowed  due  to 
insufficient  documentation.  Based  on 
the  information  provided  bv  TIPCO  in 
this  case,  as  well  as  the  absence  of  any 
evidence  to  call  into  question  the 
reliability  of  these  figures,  we  have 
accepted  these  items  as  reported,  in 
accordance  with  our  normal  practice. 

In  addition,  we  have  allowed  TIPCOs 
claimed  exchange  gain  offset  to  interest 
expense.  The  amount  that  the 
petitioners  assert  was  claimed  as  an 
offset  refiectsthat  reported  in  the  initial 
response.  Subsequently.  TIPCO  reduced 
its  reported  exchange  gain  to  a  minor 
fraction  of  that  originally  claimed, 
explaining  that  it  was  doing  so  in  light 
of  cur  treatment  of  the  companvs 
exchange  gains  and  losses  in  the  1995- 
96  final  results.''  We  note  that  TIPCO 
made  this  reduction  to  its  interest  offset 
on  its  own  initiative,  as  part  of  its 
supplemental  questionnaire  response. 
See  TIPCO's  February  9.  1998. 
supplemental  questionnaire  response  (at 
63  and  at  Exhibit  23B)  For  these 
reasons,  we  have  accepted  TIPCOs 
reported  interest  expenses  for  these  final 
results. 

SIFCO 

Comment  1:  Appropriate  Comparison 
Market 

SIFCO  contends  that  the  Department's 
selection  of  Japan  as  the  appropriate 
comparison  market  to  be  used  as  the 
basis  for  normal  value  was  erroneous. 
Instead,  while  acknowledging  that  Japan 
is  the  most  viable  third-countrv  market 
in  terms  of  volume  and  value  of  sales, 
SIFCO  claims  that  Canada  is  the  most 
appropriate  comparison  market  in  terms 
of  price,  cost  of  production,  similarity  of 
merchandise,  and  market  size. 

According  to  SIFCO.  during 
verification  it  used  samples  to 
demonstrate  the  difference  between  the 
grade  of  merchandise  sold  to  Japan 


■  'Contrary  to  the  petitioners'  assertion  that  we 
di.'ia.iovved  TIPCO's  exchange  rata  gains  generally 
in  the  1995-96  final  results,  in  fact  we  excluded 
only  those  exchange  rate  gains  and  losses  related  lo 
accounts  receivable,  while  including  those  relating 
to  loans.  1995-96  Final  Results.  63  FR  at  7401. 
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versus  that  sold  to  the  United  States. 
SIFCO  adds  that  in  the  sales  verification 
report,  the  Department  concluded  that 
the  products  were  sorted  according  to 
specifications  reported  in  SIFCO's 
January  13,  199H,  questionnaire 
response  (at  Appendix  2).  and  that  the 
products  destined  for  Japan  were 
generally  more  yellow  in  color  than  the 
products  destined  for  other  countries. 
Based  on  those  results,  SIFCO  argues, 
Japan  is  not  the  most  appropriate 
comparison  market  because  the 
merchandise  sold  to  Japan  is  not  similar 
in  ever>'  aspect  to  the  merchandise  sold 
to  the  United  States. 

Furthermore,  SIFCO  claims  that 
where  prices  m  more  than  one  third  in 
a  country  satisfy  the  criteria  of  section 
773(a)(lj(B)(ii)  of  the  Act.'*  section 
351.404(e)(1)  of  the  Department's 
regulations  provides  that  the 
Department  generally  will  select  the 
third  country'  in  which  "(tjhe  foreign 
like  product  exported  to  a  particular 
third  country  is  more  similar  to  the 
subject  merchandise  exported  to  the 
United  States  than  is  the  foreign  like 
product  exported  to  other  third 
countries."  SIFCO  claims  that  its 
reported  sales  data  indicate  that  the 
merchandise  sold  to  Japan  was 
particular  to  the  Japanese  market, 
whereas  most  of  the  merchandise  sold 
to  Canada  was  also  sold  to  the  United 
States;  therefore,  the  Department  should 
use  sales  of  the  foreign  like  product  to 
Canada  as  the  basis  for  its  calculation  of 
normal  value. 

The  petitioners  respond,  first,  that  the 
volume  of  SIFCO's  sales  to  Japan  was 
substantially  greater  than  the  volume  of 
its  sales  to  Canada,  noting  that,  in 
accordance  with  section  351.404(e)  of 
the  Department's  regulations,  volume  of 
sales  is  one  of  the  primary  criteria  in  the 
Department's  selection  of  third-country 
markets.  The  petitioners  contend  that, 
in  view  of  the  magnitude  of  the  sales 
volume  to  Japan  and,  because  SIFCO 
has  failed  to  prove  that  Japan  represents 
a  particular  market  situation  such  that  it 
does  not  permit  a  proper  comparison 
with  the  export  price,  the  Department 
cannot  reject  Japan  as  the  appropriate 
comparison  market. 


'^.N'ormal  value  is  twsed  on  prices  at  which  the 
foreign  like  product  is  sold  (or  offered  for  sale)  for 
consumption  in  a  country  other  than  the  exporting 
country  or  the  United  Slates,  if  (1)  such  price  is 
representative.  (II)  the  aggregate  quantity  (or.  if 
quantity  is  not  appropriate,  value)  of  the  foreign 
like  product  sold  by  the  exporter  or  producer  in 
such  other  country  is  5  percent  or  more  of  the 
aggregate  quantity  (or  value)  of  the  subject 
merchandise  sold  in  the  United  States  or  for  export 
to  the  United  States,  and  (III)  the  administering 
authority  does  not  determine  that  the  particular 
market  situation  in  such  other  country  prevents  a 
proper  comparison  with  the  export  price  or 
constructed  export  price. 


Second,  the  petitioners  assert  that  the 
"nominal"  product  differences  between 
SIFCO's  Japanese  sales  and  its  U.S.  sales 
do  not  render  the  Japanese  market  an 
unsuitable  basis  for  normal  value.  The 
petitioners  claim  that  the  only 
differences  claimed  by  SIFCO  that 
would  distinguish  between  the  Japanese 
and  the  U.S.  markets  are  in  color  and  in 
trimming.  Moreover,  the  petitioners 
argue  that  these  differences  are  of  little 
relevance  to  the  selection  of  the 
appropriate  comparison  market  because 
the  majority  of  SIFCO's  sales  to  Japan 
and  to  the  United  States  were  of 
standard  grade.  Acknowledging  that 
fancy  grade  was  sold  only  to  Japan,  the 
petitioners  state  that  it  nevertheless 
accounted  for  a  relatively  small  volume 
(19  percent)  of  SIFCO's  total  Japanese 
sales. 

Finally,  the  petitioners  argue,  Canada 
cannot  be  used  as  the  comparison 
market  for  determining  normal  value 
because  SIFCO's  sales  to  Canada  were 
not  verified.  Instead,  the  petitioners 
state,  the  Department  verified  SIFCO's 
sales  to  Japan  and  found  no  evidence 
that  Japan  is  inappropriate  as  the 
comparison  market.  Finally,  the 
petitioners  argue  that  SIFCO's  argument 
in  favor  of  Canada  as  the  appropriate 
comparison  market  was  untimely, 
because,  in  accordance  with  section 
351.3Cl(d)  of  the  Department's 
regulations,  claims  with  respect  to  the 
proper  comparison  market  must  be 
made  within  40  days  of  the  transmittal 
of  the  questionnaire. 

DOC  Position:  For  these  final  results, 
we  have  continued  to  rely  on  Japan  as 
the  comparison  market  for  SIFCO.  This 
market  is  the  most  appropriate  choice, 
considering  both  volume  of  sales  and 
product  comparability.  With  respect  to 
sales  volume,  SIFCO's  sales  to  Japan 
were  approximately  twice  the  volume  of 
sales  to  Canada.  In  terms  of  product 
comparability,  while  SIFCO  focuses  on 
the  fancy  grade  merchandise  involved 
in  a  minority  of  sales  to  Japan,  we  note 
that  SIFCO's  FOR  sales  to  both  Japan 
and  the  United  States  were 
predominantly  of  standard  grade;  such 
sales  accounted  for  over  80  percent  of 
the  merchandise  sold  to  both  markets. 
While  we  recognize  SIFCO's  claim  that 
certain  of  its  other  sales  to  Japan  are 
fancy  grade,  this  fact  alone  does  not 
preclude  our  use  of  Japan  as  the 
comparison  market.  For  these  reasons, 
we  continue  to  find  that  Japan  is  the 
most  comparison  market  for  SIFCO 
under  the  standard  set  forth  in  the 
Department's  regulations.  See  19  CFR 
351.404(e)(1)  and  (2)  (regarding  product 
comparability  and  sales  volume, 
respectively,  as  relevant  criteria  for 
third-country  market  selection). 


Comment  2:  Allocation  of  Sugar  Costs 

SIFCO  argues  that,  in  the  preliminary 
results,  sugar  costs  were  erroneously 
included  in  the  cost  of  manufacture  for 
U.S.  sales.  Instead.  SIFCO  claims,  all 
sugar  costs  should  be  allocated  to  the 
cost  of  manufacturing  for  sales  to  Japan. 
SIFCO  points  out  that  in  its  January  9, 
1998,  questionnaire  response  (at 
Appendix  6),  it  requested  that  sugar 
costs  be  excluded  from  the  cost  of 
manufacturing  for  sales  to  the  United 
States  because,  as  indicated  by  SIFCO's 
reported  U.S.  sales  data,  all  products 
sold  to  the  United  States  were  packed  in 
natural  juice. 

Contrary  to  SIFCO's  claim,  the 
petitioners  argue  that,  during  the  FOR. 
SIFCO  sold  to  the  United  States  canned 
pineapple  fruit  packed  in  heavy  syrup. 
Notwithstanding  the  fact  that  the 
Department's  cost  verification  report  (at 
2)  '5  also  states  that  all  SIFCO's  products 
sold  to  the  United  States  were  packed  in 
natural  juice,  the  petitioners  note  that 
Exhibit  S-1  of  the  sales  verification 
report  indicates  a  particular  sale  to  the 
United  States  packed  in  heavy  syrup. 
Therefore,  the  petitioners  argue,  sugar 
costs  should  not  be  excluded  from  the 
cost  of  manufacturing  of  any  products 
that  contain  sugar.'* 

The  petitioners  add  that  SIFCO's 
claim  that  sugar  costs  should  be 
excluded  from  the  calculation  of  cost  of 
manufacturing  for  U.S.  sales  is 
irrelevant  because  CV  was  not  used  as 
normal  value,  as  all  U.S.  sales  were 
compared  to  sales  in  Japan.  Finally,  the 
petitioners  argue  that,  because  all  sales 
to  Japan  were  packed  in  syrup,  sugar 
costs  should  not  be  removed  from  the 
costs  of  manufacturing  for  purposes  of 
the  test  of  sales  to  Japan  made  below  the 
cost  of  production. 

DOC  Position:  We  acknowledge  that 
in  the  cost  verification  report  we 
erroneously  stated  that  all  of  SIFCO's 
sales  to  the  United  States  were  packed 
in  natural  juice.  The  petitioners  are 
correct  in  pointing  out  that  the  invoice 
attached  to  the  sales  verification 
report  '"'  as  Exhibit  S-1  does  indicate 
that  this  U.S.  sale  was  packed  in  syrup. 
We  have  reexamined  SIFCO's  reported 
U.S.  sales  list  and  have  determined  that 


'^Memorandum  to  Office  Director  from  Case 
Analysts:  Verification  of  the  Cost  of  Production  and 
Constructed  Value  Data  Submitted  by  Siam  h'tvit 
Canning  119881  Co.  Ltd..  in  the  1996^97 
Administrative  Review  of  the  Antidumping  Duty 
Order  on  Canned  Pineapple  Fruit  From  Thailand. 
June  3.  1998. 

"•Heavy  syrup  contains  sugar. 

'^  .Memorandum  to  Office  Director  from  Case 
Analysts   Verification  of  Sales  Information 
Submitted  by  Siam  Fruit  Canning  (19881  Co.  Ltd  . 
in  the  1996-97  Administrative  Heview  of  the 
Antidumping  Duty  Order  on  Canned  Pineapple 
Fruit  From  Thailand.  June  3.  199B. 
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this  represents  the  only  such  sale  during 
the  POR.  For  the  final  results  we  have 
allocated  sugar  costs  to  all  products  that 
contained  sugar. 

Malee 

Comment  1:  Calculation  of  G&A 
Expenses 

The  petitioners  assert  that  the  G&A 
expenses  for  Malee  Supply  (1994)  Co., 
Ltd.  (Malee  Supply)  should  be  included 
in  the  calculation  of  Malee's  G&A 
expenses  because  Malee  Supply  is  a 
distributor  of  CPF  in  the  home  market. 
According  to  the  petitioners,  the 
Department's  questionnaire  (at  D-20) 
explicitly  instructs  the  respondent  to 
include  all  relevant  G&A  incurred  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product,  including 
"an  amount  for  administrative  services 
performed  on  your  company's  behalf  by 
its  parent  company  of  other  affiliated 
party." 

Malee  responds  that  the  Department 
should  not  include  Malee  Supply's 
selling  and  administrative  expenses  in 
the  calculation  of  Malee's  COP  and  CV 
because  doing  so  would  mis-classifv 
selling  expenses  as  production  costs, 
and  would  also  result  in  the  double- 
counting  of  such  expenses  since  Malee 
has  already  reported  them  as  selling 
expenses.  Malee  states  that  Malee 
Supply,  as  Malee's  subsidiary  selling 
arm,  has  no  other  purpose  than  to 
perform  selling  functions  and.  therefore, 
its  G&A  expenses  should  be  deemed 
selling  expenses  to  be  used  as 
adjustments  to  home  market  price.  In 
addition,  Malee  argues  that  even  in 
cases  where  a  selling  agent  has 
participated  in  further  manufacturing, 
the  Department  has  treated  SG&A 
expenses  as  selling  expenses,  citing, 
e.g..  Oil  Country  Tubular  Goods  from 
Argentina;  Final  Determination  of  Sales 
at  Less  than  Fair  Value.  60  FR  33539. 
33550  (June  28,  1995)  [OCT G  From 
Argentina). 

DOC  Position:  As  we  stated  in 
response  to  TPC  Comment  3,  above, 
where  an  affiliate's  costs  pertain  to 
reselling  the  merchandise  to  unaffiliated 
customers,  it  is  our  practice  to  treat  such 
expenses  as  selling  expenses.  All  of  the 
expenses  incurred  by  Malee  Supply 
were  related  to  sales  activities  on  behalf 
of  Malee's  home  market  sales.  See  Page 
B-30  and  Exhibit  B-14  of  Malee's 
October  21,  1997,  response. 
Accordingly,  we  have  treated  these 
expenses  as  selling  expenses. 

Comment  2:  Calculation  of  Interest 

The  petitioners  argue  that  Malee 
should  have  calculated  its  interest  factor 
based  on  Malee's  consolidated  financial 


statements,  in  accordance  with  the 
Department's  normal  practice,  citing 
Gray  Portland  Cement  and  Clinker  from 
Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
17148,  17160  (April  9,  1997)  [Cement 
from  Mexico),  and  Camargo  Conea 
Metais.  S.A.  v.  United  States.  17  CIT  897 
(1993). 

Malee  agrees  with  the  petitioners' 
suggestion. 

DOC  Position:  In  accordance  with  the 
Department's  practice  (.see  Cement  from 
Mexico.  62  FR  at  17160),  we  have 
recalculated  Malee's  interest  factor  net 
of  Malee's  short-term  interest  income. 

Comment  3:  Conversion  of  U.S.  Duty 

Malee  argues  that,  in  the  preliminary 
results,  the  Department  failed  to  convert 
to  U.S.  dollars  those  U.S.  duty  expenses 
reported  in  Thai  baht. 

The  petitioners  respond  that, 
acccording  to  Malee's  October  20.  1997, 
questionnaire  response  (at  C  25-26). 
Malee's  U.S.  duty  was  reported  in  U.S. 
dollars  and  no  conversion  is  necessary. 

DOC  Position:  We  agree  with  the 
petitioners  and  have  not  made  any 
adjustments  to  U.S.  duty  in  the  margin 
calculation. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  percentage 
weighted-average  margins  exist  for  the 
period  lulv  1.  1996.  through  June  30. 
1997: 


Manufacturer/exporter 


Siam  Food  Products  Public 
Company  Ltd 

The  Thai  Pineapple  Public  Com- 
pany. Ltd 

Thai  Pineapple  Canning  Industry 
Corp.,  Ltd 

Malee  Sampran  Factory  Public 
Company  Ltd 

The  Prachuab  Fruit  Canning  Co. 
Ltd 

Siam  Fruit  Canning  (1988)  Co. 
Ltd 

Vita  Food  Factory  (1989)  Co. 
Ltd 


Margin 
(percent) 


059 
524 
4.37 
030 

11.87 
5.41 

51.16 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1),  we  have  calculated 
importer-specific  assessment  rates  by 
dividing  the  dumping  margin  found  on 
the  subject  merchandise  examined  by 
the  entered  value  of  such  merchandise. 
We  will  direct  the  Customs  Service  to 
assess  antidumping  duties  by  applying 
the  assessment  rate  to  the  entered  value 
of  the  merchandise. 


Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)  of  the  Act:  (1)  for  the 
companies  named  above,  the  cash 
deposit  rate  will  be  the  rate  listed  above, 
except  if  the  rate  is  less  than  0.5  percent 
and.  therefore,  de  minimis,  the  cash 
deposit  will  be  zero;  (2)  for  merchandise 
exported  by  manufacturers  or  exporters 
not  covered  in  this  review  but  covered 
in  a  previous  segment  of  this 
proceeding,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  in  the  most  recent  final 
results  in  which  that  manufacturer  or 
exporter  participated;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review  or 
in  any  previous  segment  of  this 
proceeding,  but  the  manufacturer  is,  the 
cash  deposit  rate  will  be  that  established 
for  the  manufacturer  of  the  merchandise 
in  these  final  results  of  review  or  in  the 
most  recent  final  results  in  which  that 
manufacturer  participated:  and  (4)  if 
neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this 
review  or  in  any  previous  segment  of 
this  proceeding,  the  cash  deposit  rate 
will  be  24.64  percent,  the  all  others  rate 
established  in  the  LTF\'  investigation. 
These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
re\iew. 

This  notice  also  ser\es  as  final 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred,  and  in  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  is  the  only  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  issued  and 
published  in  accordance  v>-ith  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 
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Dated   Augu-^t  7.  I'tilK. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration 
|FR  Dnc  98-21927  Filed  8-13-98:  8:45  am] 

BILLING  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-560-803] 

Notice  of  Postponement  of  Time  Limit 
for  Antidumping  Duty  Investigation: 
Extruded  Rubber  Thread  from 
Indonesia 

AGENCY:  International  Trade 
.•\dniinistration.  Import  Administration, 

Department  of  Commerce. 

EFFECTIVE  DATE:  August  14.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ru-^sfll  Morris,  Eric  Gre\no!ds,  or 
Stephanie  .Moore  at  (202)  482-2876. 
Import  Adnunistration.  International 
Trade  Administration.  U.S.  DK[)artnient 
of  Commerce,  14th  Street  an(i 
Constitution  .-\\'enue.  N\V.,  Washington, 
DC  2()2:J(), 

Postponement 

On  ,-\pril  20,  1908,  the  Department  of 
Commerce  (the  DepartmeiU)  initiated  an 
antidumping  duty  investigation  of 
extruded  ruhber  thread  from  Indonesia. 
On  August  3,  1998,  in  accordance  with 
section  351.20.T(e)  of  the  Department's 
regulations  (62  FR  2729,t,  May  19, 
1997).  the  petitioner  made  a  timely 
request  that  the  Department  postpone  its 
preliminary  determination.  As  we  find 
no  compelling  reasons  to  deny  this 
request,  we  are  postponing  the 
prelimuiary  determination  in  this 
iruestigation  to  no  later  than  October 
27,  1998,  pursuant  to  section 
733(c)(1)(A)  ofthe  Tariff  Act  of  1930,  as 
amended. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act,  and 
351.205(f), 

D.itfd:  .August  7.  1498. 
Robert  S.  LaRussa. 

Assistant  Secretary  far  Import 

Administration. 

|FR  Doc.  98-21929  Filed  8-13-98;  8:45  ami 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-20 1-820] 

Amendment  to  the  Suspension 
Agreement  on  Fresh  Tomatoes  from 
Mexico 

AGENCY:  Import  Administration, 
International  Trade  Adnunistration, 
Department  of  Commerce, 
ACTION:  Notice  of  Amendment  to  the 
Suspension  Agreement  on  P'resh 
Tomatoes  from  Mexico, 

SUMMARY:  The  Department  of  Commerce 
and  producers/exporters  of  fresh 
tomatoes  from  Mexico  signed  an 
amendment  to  the  Suspension 
.Agreement  on  Fresh  Tomatoes  from 
Mexico.  The  amendment  establishes 
new  reference  prices  and  provides  tor 
enhanced  enforc:ement  ofthe 
Suspension  Agreement. 
EFFECTIVE  DATE:  .August  21.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Taverman  at  (202)  482-0161  or  Judith 
Wev  Rudman  at  (202)  482-0192:  Import 
.■\dniinistration.  International  Trade 
.Administration,  U.S.  Department  of 
Cornmerc;e,  14th  Street  and  Constitution 
.Avenue,  Washington,  D,C,  20230, 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  28,  1996,  the  Department 
of  Commerce  ("the  Department")  and 
the  producers/exporters  of  fresh 
tomatoes  from  Mexico  signed  tfie 
Suspension  .Agreement  on  Fresh 
Tomatoes  from  Mexico  ("the 
.Agreement")  and.  on  November  1.  1996, 
the  .Agreement  was  published  in  the 
Federal  Register  (61  FR  .56618) 
Following  consultations  with 
producers/exporters  of  fresh  tomatoes 
from  .Mexico  and  with  members  of  the 
domestic  industry,  on  August  6,  1998. 
the  Department  accepted  an  amendment 
to  the  .Agreement.  The  amendment 
establishes  a  second  reference  price  and 
the  time  periods  during  which  each 
reference  price  is  applicable.  In 
addition,  the  amendment  estaf)lishes 
documentation  requirements  as  a 
condition  of  release  of  subject  tomatoes 
beyond  the  Customs  port  of  entry  and 
provides  that  the  Department  may  notify 
producer/exporter  trade  organizations 
composed  of  signatory  parties  of  any 
sales  that  may  have  been  made  at  prices 
inconsistent  with  the  Agreement, 
Finally,  the  amendment  makes  other 
minor  changes  to  the  .Agreement  to 
facilitate  the  Department's 
administration  ofthe  Agreement.  The 
text  of  the  amendment  is  attached  to 
this  notice. 


Additional  producers/exporters  have 
signed  the  Agreement  as  amended.  The 
additional  signatories  and  the  revisions 
provided  for  in  the  amendment  ensure 
that  the  Agreement  continues  to 
eliminate  completely  the  injurious  effect 
of  imports  of  tomatoes  from  Mexico,  and 
that  the  .Agreement  continues  to  be  in 
the  public  interest. 

Dated:  August  7.  1998. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

Amendment  to  the  Suspension 
Agreement  on  Fresh  Tomatoes  From 
Mexico 

Consistent  with  the  requirements  of 
section  734(c)  of  the  Tariff  Act  of  1930, 
as  amended,  to  eliminate  completely  the 
injurious  effect  of  exports  to  the  United 
States  and  to  prevent  the  suppression  or 
undercutting  of  price  levels  of  domestic 
tomatoes,  the  Department  of  Commerce 
(the  Department)  and  signatory 
producers/exporters  of  subject 
merchandise  agree  to  amend  the 
Suspension  Agreement  on  Fresh 
Tomatoes  From  Mexico  (the  Agreement) 
as  indicated  below.  All  other  provisions 
ofthe  Agreement  remain  in  force  and 
apply  to  this  Amendment. 

1.  In  order  to  establish  a  second 
reference  price  which  would  be 
applicable  during  the  July  1  to  October 
22  time  period  and  to  revise  the 
reference  price  applicable  at  all  other 
times  of  the  year,  the  parties  amend  the 
.Agreement  to  add  the  following  after  the 
third  paragraph  of  Appendix  A: 

The  Department  and  the  signatory 
producers/exporters  agree  to  adjust  the 
reference  price  applicable  to  imports 
into  the  United  States  between  July  1 
and  Oc:tober  22  of  any  given  year.  The 
Department  has  calculated  a  reference 
price  for  this  period  by  calculating  a 
ratio  of  Mexican  tomato  import  prices  to 
domestic  tomato  prices.  The  ratio 
consists  of  weighted-average  prices  for 
the  United  States  and  Mexico  based  on 
data  reported  by  the  Agricultural 
Marketing  Service.  As  calculated 
pursuant  to  this  methodology,  the 
reference  price  for  the  July  1  through 
October  22  period  will  be  SO.  172  per 
pound  (equivalent  to  S4.30  for  a  25- 
pound  box). 

Effective  October  23,  1998,  the 
Department  and  the  signatory 
producers/exporters  have  agreed  to 
adjust  the  reference  price  applicable  to 
imports  into  the  United  States  between 
October  23  and  June  30  of  any  given 
year.  The  Department  has  calculated  a 
reference  price  for  this  period  by 
calculating  a  ratio  of  Mexican  tomato 
import  prices  to  domestic  tomato  prices. 
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The  ratio  consists  of  weighted-average 
prices  for  the  United  States  and  Mexico 
based  on  data  reported  by  the 
Agricultural  Marketing  Service.  As 
calculated  pursuant  to  this 
methodology,  the  reference  price  for  the 
October  23  through  June  30  period  will 
be  SO. 2108  per  pound  (equivalent  to 
$5.27  for  a  25-pound  box). 

2.  In  order  to  revise  the  time  periods 
during  which  separate  summer/winter 
reference  prices  would  be  applicable 
and  clarify  that  consultations  mav  be 
requested  at  any  time  after  the  first  year 
of  the  Agreement,  the  parties  amend  the 
first  four  sentences  of  section  IV. G.  of 
the  Agreement  ("Operations 
Consultations")  to  read  as  follows: 

During  the  first  anniversary  month  of 
this  Agreement,  the  Department  will 
consult'with  the  signatory  producers/ 
exporters  regarding  the  operation  of  the 
Agreement.  Consultations  mav  be 
requested  by  any  party  to  the  Agreement 
following  the  first  anniversary-  of  the 
Agreement.  Consistent  with  the 
statutory  requirement  that  the 
Agreement  prevent  the  suppression  or 
undercutting  of  price  levels  of  domestic 
fresh  tomatoes,  the  Department  may 
revise  the  reference  price  following 
consultations  under  this  provision.  In 
particular,  the  Department  expects  to 
make  downward  or  upward  adjustments 
to  the  reference  price  to  take  into 
account  any  significant  changes  within 
the  most  recent  time  period  equivalent 
to  the  period  to  which  the  adjusted 
price  would  apply  (Julv  1-October  22; 
October  23-June  30). 

3.  In  order  to  vest  the  Department 
with  sole  authority  to  make  revisions  to 
the  weight  chart  used  to  apply  the 
reference  price  to  particular  box 
configurations,  the  parties  amend  the 
sixth  paragraph  and  first  sentence  of  the 
seventh  paragraph  of  Appendix  A  to 
read  as  follows: 

The  reference  price  for  each  type  of 
box  shall  be  determined  based  on  the 
average  weights  stated  in  the  chart 
attached  as  Amendment  Appendix  A. 
This  chart  was  based  on  the  a\'erage 
weights  used  by  U.S.  Customs  at  the 
port  of  Nogales,  AZ  for  duty  assessment 
purposes,  as  revised  effective  Februarv 
8,  1997.  For  example,  if  the  average 
weight  of  a  3-layer,  6x6  box  of  tomatoes 
is  stated  as  30  pounds,  the  reference 
price  for  that  box  will  be  equal  to  30 
times  the  per  pound  reference  price 
then  in  effect.  If,  based  upon 
information  that  one  or  more  average 
weights  on  the  chart  are  no  longer 
accurate,  the  Department  determines  to 
revise  an  average  weight  figure,  the 
Department  will  provide  15  days  notice 
to  signatory  producers/exporters 
(through  the  producer/exporter  trade 


organizations  party  to  this  Agreement) 
prior  to  such  revised  average  weights 
becoming  effective  for  purposes  of  this 
Agreement.  In  making  any  revisions  to 
the  weight  chart,  the  Department  will 
coordinate  with  the  U.S.  Customs 
Service  to  obtain  representati\e  average 
weights  of  entries  of  fresh  tomatoes  from 
Mexico. 

In  the  event  that  a  signatory  producer/ 
exporter  intends  to  export  subject 
merchandise  to  the  United  States  in  a 
box  for  which  there  is  no  a\erage  weight 
on  the  chart,  the  signatory  producer/ 
exporter  shall  notify  the  Department  in 
writing  no  later  than  45  days  prior  to  the 
date  of  the  first  export  of  such  boxes  to 
the  United  States. 

4.  In  order  to  establish  the  "reference 
price  declaration"  as  a  condition  of 
release  of  subject  tomatoes  beyond  the 
Customs  port  of  entry  and  to  provide  for 
the  inclusion  of  additional  information 
in  the  "reference  price  declaration."  the 
parties  amend  section  IV.C.l.  of  the 
Agreement  ("Shipping  and  Other 
Arrangements")  to  read  as  follows: 

On  or  after  August  1,  1998,  the  United 
States  shall  require  presentation  of  a 
declaration  from  the  signatorv  producer/ 
exporter,  stating  that  the  entry  conforms 
with  the  requirement  that  the 
merchandise  has  been  or  will  be  sold  at 
or  above  the  reference  price,  as  a 
condition  of  release  into  the  United 
States  of  fresh  tomatoes  subject  to  this 
Agreement.  The  declaration  presented 
to  the  U.S.  Customs  Service  must  be  an 
original,  dated,  sequentially-numbered 
document  signed  by  the  signatorv  and 
shall  include  the  signatorv 
identification  number,  the  brand  label 
on  the  tomatoes,  and  the  identity  of  the 
U.S.  receiver.  Copies  of  the  declaration 
must  be  maintained  by  both  the 
signatory  and  the  U.S.  importer  to 
permit  \'erification  by  the  Department. 
The  United  States  will  prohibit  the 
release  into  the  United  States  of  an\ 
fresh  tomatoes  produced  h\  a  signator\ 
not  accompanied  by  such  a  declaration. 

5.  In  order  to  improve  the  monitoring 
of  compliance  with  the  Agreement  b\' 
all  parties,  the  parties  amend  the 
Agreement  to  add  the  following 
sentence  after  the  first  sentence  of 
section  IV.E.l.  of  the  Agreement: 

In  addition,  the  Department  mav 
notify  the  potential  inconsistency  to  anv 
producer/exporter  trade  organization 
composed  of  the  signatory  parties  to  this 
Agreement. 

6.  Unless  otherwise  provided,  the 
terms  of  this  amendment  must  be 
implemented  not  later  than  the  hfteenth 
day  following  signature  by  the 
producers/exporters  and  by  the 
Department  of  Commerce. 


The  Parties  agree  that  these 
amendments  constitute  an  integral  part 
of  the  Agreement. 

Dated:  .August  6.  1998. 
For  U.S.  Department  of  Commerce, 
Robert  S.  LaRussa. 
Assistant  Secretary  for  Import 
Administration 

^ 

Date 


For  Agrovica  ABC: 

Alejandro  Canelos:  6  30  98 

For  Conraao  Gonzalez   Sandaval 

Y  Copropieaaa 

Conraao  Gonzalez:   7/23/98 

For  Rancho  Santa  Rosa: 

Daniel  Gonzalez    7/8/98 

For  neTibers  o1  "^e 

Confederacion  ae  Asociaciones 

Agncolas  oel  Estaao 

(CAADES):  i 

Diego  Ley:  6/30/98 

For  Rancho  Camino  Real  S    de 

R.L  dec  V 

Diego  Rojas  Guevara:  7'30'98 

For     Vizcaino     Agricoia     S  A.     de 

C  V 

Ernesto  Echavarna  6  30  98 

For  Rancho  Seco 

Felipe  Ruiz  Esparza  A 7  30  98 

For  Rancho  Santa  Lucia 

Fernando  A   Aragon  7/9/98 

For  DBA  Dos  Amigos 

Fonmo  Heredia  Vi'iegas  7/4/98 

For  ProOuctora  Agncola  Industrial 

oel  Noroeste,  S  A 

Francisco  J   Cone|0  C 7'29  98 

On       taehalt       of,       Antomo 
Rodriguez.  Benjamin 

Rodriguez.  Carlos 

Rodriguez.  Victor 

Rodriguez 
For  S  P  R    Canpesinos  de  Lopez 

Rayon  San  Vicente  ae  R  ! 

Genaro  Urauioez  Ruiz  7  8/98 

For  Soc    de  Prod    Rural  de  R  L 

Maciel  RoTiero,  S  P  R   oe  R  L 

Geraroo  Maciei  7/8/98 

For     Everardo      Ramon     Olmos 

Asencio 

Gilberto  Olmos  7'10'98 

For  Agncola  Yory: 

Hernan  Galvez  6/30/98 

For  Rancho  Nuevo  Produce  S  A. 

de  C  V 

Hugo  Beierra  7  3093 

For     DBA,     Punta    Colonet,     San 

Telr^io  S  de  PR  de  R  i 

Jose  Martinez  Lozano  ,         7  4'98 

For   Maria   Trimoad   Mesta   Gon 

zaiez 

Manuel  Yparguen  7  29  98 

For  Rancho  San  Marcos: 

Marcos  Marron    6  4  98 

For  MeTiDers  of  the 

Contederacion      Nacionai      de 

Productores       de       Hortalizas 

(C.N. PH.) 

Mario  Robles  6  30  98 

For  Rancho  San  Miguel: 

Miguei  A,  Garcia  A   7/8'98 

For  Sociedad  Agncola  Bel  a  Vista 

Ramon  Silva  7/3V98 

For  Agncola  La  Campana: 
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Ricardo  Castaneda  

For  Agrovida,  S.  de  R.L  de  C.V. 
Roberto  Rojas  Guevara  


Date 


7/28/98     For  Agricola  San  Sirrxjn  S.A.  de 

C.V.: 
7/30/98         Francisco  J.  Conejo  C. 


Amendment  Appendix  A 


Date 


On       behalf 
Rodriguez 


of: 


Victor 


Date 


7/29/98 


Chart  of  Average  Weights  Suspension  Agreement  on  Fresh  Tomatoes  from  Mexico 


Type 

Layers 

Size 

Avg  kg 
Weight 

Avg  lb 
Weight* 

July  1 -October  22 

S.172/lb 

Reference 

Price 

Octot)er  23-^une  30 

S.2108/lb 

Reference 

Price 

Tomato  (cherry)  

1?  Ba.<;ket<; 

6.32 

8.13 

11.69 

10.78 

10.81 

10.43 

9.71 

13.33 

12.92 

12.15 

5.57 

7.41 

8.16 

5.12 

4.99 

4.70 

13.93 
17.92 
25.77 
23.77 
23.83 
22.99 
21.41 
29.39 
28.48 
26.79 
12.28 
16.34 
17.99 
11.29 
11.00 
10.36 

32.40 
3.08 
4.43 
4.09 
4.10 
3.96 
3.68 
5.05 
4.90 
4.61 
2.11 
■     2.81 
3.09 
1.94 
1.89 
1.78 

32.94 
3.78 
5  43 

Tomato  (cherry)    

Bulk  

Bulk  

2  

2  

2  

2  

3  

3  

Bulk  

Bulk  

1   

Bulk  

1   

1   

1   

Bulk  

UC82"  

Tomato  (roma)  

Tomato 

Tomato 

Tomato 

Tomato 

Tomato 

Tomato 

Tomato 

4x4  

4x5  

5x5  

5x6  

6x6  

6x7  

LRG  25  lbs  

5.01 
5.02 
4.85 
4.51 
6.19 
6.00 
5  65 

Tomato  (20/Box)  

Tomato  (1  Layer)  

SmI.  Ctn 

Long  Box  

2.59 
3  44 

Tomato  (Green)  20#  .. 
Tomato 

Tomato 

Tomato  (30/Box)  

Small  

4x5  

5x5  

Clusters  

3.79 
2.38 
2.32 

2.18 

"Conversion  factor  from  kg  to  lb  based  on  i  kg=2. 20462  lbs 
"Also  applicable  to  4/7  bushel  cartons. 


(PR  Doc.  98-21930  Filed  8-13-98:  8:45  am] 
BILLING  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Application  To 
.•\mend  Certificate. 

SUMMARY:  The  Office  of  E.xport  Trading 
Company  Affairs  ("OETCA"). 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  E.xport 
Trade  Certificate  of  Review 
("Certificate").  This  notice  summarizes 
the  proposed  amendment  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel.  Director,  Office  of 
E.xport  Trading  Company  Affairs. 
International  Trade  Administration. 
(202)  482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  An  Export 
Trade  Certificate  of  Review  protects  the 
holder  and  the  members  identified  in 
the  Certificate  from  state  and  federal 


government  antitrust  actions  and  from 
private  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the 
Export  Trading  Company  Act  of  1982 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  If  the  comments  include  any 
privileged  or  confidential  business 
information,  it  must  be  clearly  marked 
and  a  nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1800H,  Washington 
DC.  20230.  Information  submitted  by 
any  person  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 


(5  U.S.C.  552).  However, 
nonconfidential  versions  of  the 
comments  will  be  made  available  to  the 
applicant  if  necessary  for  determining 
whether  or  not  to  issue  the  certificate. 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  97- 
2A003." 

The  Association  for  the 
Administration  of  Rice  Quotas,  Inc. 
("AARQ")  original  Certificate  was 
issued  on  January  21,  1998  (63  PR  4220, 
January  28,  1998),  and  previously 
amended  on  June  4,  1998  (63  FR  31738, 
June  10,  1998).  A  summary  of  the 
application  for  an  amendment  follows. 

Summary  of  the  Application 

Applicant:  The  Association  for  the 
Administration  of  Rice  Quotas,  Inc. 
("AARQ"),  c/o  Thomas  Ferrara,  AC 
Humko  Rice  Specialities,  7171  Goodlett 
Farms  Parkway,  Memphis,  TN  38018- 
4909. 

Contact:  M.  Jean  Anderson,  Esquire, 
Telephone:  (202)  682-7217. 

Application  No.:  97-2 A003. 

Date  Deemed  Submitted:  August  4. 
1998. 

Proposed  Amendment:  AARQ  seeks 
to  amend  its  Certificate  to  add  the 


Federal  Register/ Vol.  63,  No.  157 /Friday,  August  14,  1998 /Notices 


43677 


following  companies  as  new  "Members' 
of  the  Certificate  within  the  meaning  of 
section  325.2(1)  of  the  Regulations  (15 
CFR  325.2  (1)):  Garnac  Grain  Co.,  Inc., 
Overland  Park,  KS:  Truijillo  &  Sons, 
Inc.,  Miami,  PL;  Gulf  Pacific  Disc,  Inc., 
Houston,  TX;  Gulf  Pacific  Rice  Co.,  Inc., 
Houston,  TX;  and  Gulf  Rice  Arkansas, 
Inc.,  Crawfordsville,  AR. 

Dated:  August  10.  1998. 
Morton  Schnabel, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

IFR  Doc.  98-21779  Filed  8-13-98;  8:45  ami 

BILLING  CODE  3510-OR-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Visiting  Committee  on  Advanced 
Technology  Meeting 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce. 

ACTION:  Notice  of  partially  closed 
meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
Visiting  Committee  on  Advanced 
Technology,  National  Institute  of 
Standards  and  Technology  (NIST),  will 
meet  Tuesday,  September  1,  1998  from 
8:30  a.m.  to  5:00  p.m.  The  Visiting 
Committee  on  Advanced  Technology  is 
composed  of  fifteen  members  appointed 
by  the  Director  of  NIST;  who  are 
eminent  in  such  fields  as  business, 
research,  new  product  development, 
engineering,  labor,  education, 
management  consulting,  environment, 
and  international  relations.  The  purpose 
of  this  meeting  is  to  review  and  make 
recommendations  regarding  general 
policy  for  the  Institute,  its  organization, 
its  budget,  and  its  programs  within  the 
framework  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Congress.  The  agenda  will  include 
an  update  on  NIST  programs;  ATP 
Focused  Program  Selection  Process  and 
other  ATP  Issues;  a  report  by  the 
National  Research  Council's  Board  on 
Assessment  of  NIST  Programs:  and  a 
laboratory  tour.  Discussions  on  staffing 
of  management  positions  at  NIST.  and 
the  NIST  budget,  including  funding 
levels  of  the  Advanced  Technology 
Program  and  the  Manufacturing 
Extension  Partnership  scheduled  to 
begin  at  8:30  a.m.  and  to  end  at  9:10 
a.m.  on  September  1,  1998,  will  bo 
closed. 


DATES:  The  meeting  will  convene 
September  1,  1998.  at  8:30  a.m.  and  will 
adjourn  at  5:00  p.m.  on  September  1, 
1998. 

ADDRESS:  The  meeting  will  be  held  in 
the  Radio  Building,  Room  1107  (seating 
capacity  60,  includes  35  participants). 
National  Institute  of  Standards  and 
Technology,  Boulder,  Colorado. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  A.  Webb,  Administrative 
Coordinator,  Visiting  Committee  on 
Advanced  Technology,  National 
Institute  of  Standards  and  Technology. 
Gaithersburg.  MD  20899.  telephone 
number  (301)  975-2107. 

SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
August  7,  1998,  that  portions  of  the 
meeting  of  the  Visiting  Committee  on 
Advanced  Technology  which  involve 
discussion  of  proposed  funding  of  the 
Manufacturing  Extension  Partnership 
and  the  Advanced  Technology  Program 
may  be  closed  in  accordance  with  5 
U.S.C.  552b(c)(9)(B),  because  those 
portions  of  the  meetings  will  divulge 
matters  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  actions;  and  that  portions  of 
meetings  which  involve  discussion  of 
the  staffing  issues  of  management  and 
other  positions  at  NIST  may  be  closed 
in  accordance  with  5  U.S.C.  552b(c)(6), 
because  divulging  information 
discussed  in  those  portions  of  the 
meetings  is  likely  to  reveal  information 
of  a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dated:  August  10.  1998. 
Robert  E.  Hebner, 

Acting  Deputy  Director. 

[FR  Doc.  98-21837  Filed  8-13-98:  8:45  am] 

BILLING  CODE  3510-13-M 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Judges  Panel  of  the  Malcolm  Baldrige 
National  Quality  Award 

AGENCY:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

ACTION:  Request  for  nominations  of 

members  to  serve  on  the  Judges  Panel  of 

the  Malcolm  Baldrige  National  Quality 

Award. 

SUMMARY:  NIST  invites  and  requests 
nomination  ofindividuals  for 


appointment  to  Judges  Panel  of  the 
Malcolm  Baldrige  National  Quality 
Award  (Judges  Panel).  The  terms  of 
some  of  the  members  of  the  Judges 
Panel  will  soon  expire.  NIST  will 
consider  nominations  received  in 
response  to  this  notice  of  appointment 
to  the  Committee,  in  addition  to 
nominations  already  received. 
DATES:  Please  submit  nominations  on  or 
before  August  28.  1998. 
ADDRESSES:  Please  submit  nominations 
to  Harry  Hertz,  Director.  National 
Quality  Program.  NIST.  Buildmg  101, 
Room  'A605,  Gaithersburg,  MD  20899. 
Nominations  may  also  be  submitted  via 
FAX  to  301-948-3716.  Additional 
information  regarding  the  Committee, 
including  its  charter,  current 
membership  list,  and  executive 
summary-  may  be  found  on  its  electronic 
home  page  at:  <http://' 
www.quality.nist.gov>. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Hertz.  Director,  National  Quality 
Program  and  Designated  Federal 
Official.  NIST,  Building  101,  Room 
A605,  Gaithersburg,  MD  20899. 
telephone  301-975-2163;  FAX-301- 
948-3716;  or  via  e-mail  at 
harry.hertz@nist.gov. 
SUPPLEMENTARY  INFORMATION: 

1.  fudges  Panel  Information 

The  Judges  Panel  was  established  in 
accordance  with  15  U.S.C.  3711a(d)(l). 
the  Federal  Advisory  Commission  Act 
[5  U.S.C.  app. 2).  The  Malcolm  Baldrige 
National  Quality  Improvement  Act  of 
1987  (Public  Law  101-107). 

Objectives  and  Duties 

1.  The  Judges  Panel  will  ensure  the 
integrity  of  the  Malcolm  Baldrige 
National  Quality  Award  selection 
process  by  reviewing  the  results  of 
examiners'  scoring  of  written 
applications,  and  then  voting  on  which 
applicants  merit  site  visits  by  examiners 
to  verify  the  accuracy  of  quality  and 
business  performance  improvements 
claimed  by  applicants 

2  The  Judges  Panel  will  ensure  that 
individuals  on  site  visit  teams  for  the 
Award  finalists  have  no  conflict  of 
interest  with  respect  to  the  finalists  The 
Panel  will  also  review  recommendations 
from  site  \isits.  and  recommend  .Award 
recipients. 

3.  The  ludgps  Panel  will  function 
solely  as  an  advisorv'  body,  and  will 
comply  with  provisions  of  the  Federal 
Advisory  Committee  Act. 

4.  The  Panel  will  report  to  the 
Director  of  NIST. 

Membership 

1.  The  Judges  Panel  is  composed  of 
nine  members  selected  on  a  clear. 
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standardized  basis,  in  accordance  with 
applicable  Department  of  Commerce 
guidance.  There  will  be  a  balanced 
representation  from  U.S.  service  and 
manufacturing  industries,  and  will 
include  members  familiar  with  the 
quality  and  overall  performance 
improvement  operations  of 
manufacturing  companies,  service 
companies,  and  small  businesses  who 
have  established  distinguished  qualitv 
service  in  their  area  of  business.  No 
employee  of  the  Federal  Government 
shall  serve  as  a  member  of  the  Judges 
Panel. 

2.  The  Judges  Panel  will  be  appointed 
by  the  Secretary  of  Commerce  and  will 
serve  at  the  discretion  of  the  Secretary. 
The  term  of  office  of  each  Panel  member 
shall  be  three  years.  All  terms  will 
commence  on  January  1  and  end  on 
December  31  of  the  appropriate  year. 

Miscellaneous 

1.  Members  of  the  Judges  Panel  shall 
serve  without  compensation,  but  may. 
upon  request,  be  reimbursed  travel 
expenses,  including  per  diem,  as 
authorized  by  5  U.S.C.  5701  et  seq. 

2.  The  Judges  Panel  will  meet  three 
times  per  year.  Additional  meetings  may 
be  called  as  deemed  necessary  by  the 
NIST  Director  or  by  the  Chairperson. 
Meetings  are  one  to  four  days  in 
duration. 

3.  All  Judges  must  annually 
participate  in  a  three-day  Exammer 
training  course. 

4.  Committee  meetings  are  closed  to 
the  public  pursuant  to  section  10(d)  of 
the  Federal  Advisory  Committee  Act.  5 
U.S.C.  app.  2,  as  amended  by  section 
5(c)  of  the  Government  in  the  Sunshine 
Act,  Public  Law  94-409,  and  in 
accordance  with  section  552b(c)(4)  of 
Title  5.  United  States  Code.  The 
meetings  involve  examination  of  records 
and  discussion  of  Award  applicant  data 
and  are  therefore  closed  to  the  public 
since  it  is  likely  that  trade  secrets  and 
commercial  or  financial  information 
that  is  privileged  or  confidential  may  be 
disclosed. 

II.  Nomination  Information 

1.  Nominations  are  sought  from  all 
U.S.  service  and  manufacturing 
industries  as  described  above. 

2.  Nominees  should  have  established 
records  of  distmguished  service  and 
shall  be  familiar  with  the  quality  and 
overall  performance  improvement 
operations  of  manufacturing  companies, 
service  companies,  and  small 
businesses.  The  categorv  (field  of 
eminence)  for  which  the  candidate  is 
qualified  should  be  specified  in  the 
nomination  letter.  Nominations  for  a 
particular  category  should  come  from 
organizations  or  individuals  within  that 


category.  A  sun>mary  of  the  candidate's 
qualifications  should  be  included  with 
the  nomination,  including  (where 
applicable)  current  or  former  service  on 
federal  advisory  boards  and  federal 
employment.  In  addition,  each 
nomination  letter  should  state  that  the 
person  agrees  to  the  nomination, 
acknowledge  the  responsibilities  of 
serving  on  the  Judges  Panel,  and  will 
actively  participate  in  good  faith  in  the 
tasks  of  the  Judges  Panel.  Besides 
participation  at  meetings,  members 
must  be  able  to  devote  the  equivalent  of 
seventeen  days,  between  meetings  to 
either  developing  or  researching  topics 
of  potential  interest,  reading  Baldrige 
applications,  and  so  forth,  in 
furtherance  of  their  committee  duties. 
3.  The  Department  of  Commerce  is 
committed  to  equal  opportunity  in  the 
workplace  and  seeks  a  broad-based  and 
diverse  Judges  Panel  membership. 

Dated:  August  10.  1998. 
Robert  E.  Hebner, 
Acting  Deputy  Director. 

[FR  Doc.  98-21838  Filed  8-13-98.  8:45  am) 
BILLING  CODE  3Sia-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  081198E] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  via 
teleconference. 

DATES:  The  teleconference  will  be  held 
Thursday,  August  27,  1998.  It  will  begin 
at  2:00  p.m.  eastern  standard  time  (EST) 
and  continue  until  approximately  5:00 
p.m. 

ADDRESSES:  Public  meetings  via 
teleconference  will  be  held  in  St. 
Petersburg,  FL;  Panama  City,  FL;  Miami, 
FL;  Pascagoula,  MS;  and  Galveston,  TX 
(see  SUPPLEMENTARY  INFORMATION). 
Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director. 
Gulf  of  Mexico  Fishery  Management 
Council,  3018  U.S.  Highway  301  North. 
Suite  1000,  Tampa.  FL  33619;  telephone 
813-228-2815. 


SUPPLEMENTARY  INFORMATION:  A 
listening  phone  will  be  located  at  each 
of  the  following  locations:  NMFS 
Southeast  Regional  Office,  9721 
Executive  Center  Drive  North,  Suite  201. 
St.  Petersburg,  FL,  telephone  813-570- 
5305;  NMFS  Panama  City  Laboratory, 
3500  Delwood  Beach  Road,  Panama 
City,  FL,  telephone  850-234-6541; 
NMFS  Miami  Laboratory,  Room  200.  75 
Virginia  Beach  Drive,  Miami,  FL, 
telephone  305-361-4259;  NMFS 
Mississippi  Laboratories,  3209  Frederick 
Street,  Pascagoula,  MS,  telephone  228- 
762-4591;  and  NMFS  Galveston 
Laboratory,  4700  Avenue  U,  Galveston. 
TX,  telephone  409-766-3500. 

The  Council  will  review  scientific 
findings  regarding  a  change  in 
definitions  of  maximum  sustainable 
yield  and  a  rebuilding  schedule  for  red 
snapper.  The  Council  also  will  consider 
potential  changes  and  information 
provided  by  NMFS  on  the  performance 
level  of  bycatch  reduction  devices  to 
determine  if  the  Council  should  request 
emergency  action  by  the  Secretary  of 
Commerce,  to  release  reserve  total 
allowable  catch  in  order  to  avoid  severe 
adverse  economic  and  social  impacts. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  August  20.  1998. 

Dated:  August  11,  1998. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Ser\-ice. 
(FR  Doc.  98-22028  Filed  8-12-98;  2:02  pmj 

BILLING  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[I.D.  072198A] 

ICCAT  Advisory  Committee;  Public 
Meeting;  Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
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Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  meeting; 
correction. 

SUMMARY:  The  Advisory  Committee  to 
the  U.S.  Section  to  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas,  in  conjunction  with  the 
Highly  Migratory  Species  Management 
Division  of  NMFS,  plans  to  hold  a 
public  meeting  to  discuss  International 
and  Domestic  issues  relating  to  the 
conservation  of  tunas  and  tuna-like 
species  in  the  Atlantic  Ocean  and  its 
adjacent  seas. 

DATES:  Tuesday,  October  6,  1998,  7  pm 
to  10  pm. 

ADDRESSES:  Howard  Johnson,  2625 
North  Salisbury  Boulevard.  Salisbury, 
Maryland  21801  (Formerly  Holiday  Inn 
of  Salisbury). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathon  Krieger,  301-713-2276. 
SUPPLEMENTARY  INFORMATION:  The  notice 
document  published  on  July  30,  1998, 
in  the  Federal  Register  contained  an 
error  in  reference  to  the  site  of  the 
ICCAT  Advisory  Committee  meeting. 

Need  for  Correction 

In  the  Federal  Register  notice 
published  Thursday,  July  30,  1998,  (63 
FR  40701),  FR  Doc.  98-20392,  on  page 
40701  in  the  first  column,  under  the 
SUPPLEMENTARY  INFORMATION  heading  in 
the  15th  and  16th  lines,  the  meeting  site 
was  listed  as  the  Holiday  Inn,  2625 
North  Salisbury  Boulevard,  Salisbury, 
Maryland  21801.  The  site  of  the  meeting 
is  corrected  to  read  the  Howard 
Johnson,  2625  North  Salisbury 
Boulevard,  Salisbury.  Maryland  21801. 

Dated:  .August  10,  1998. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Sen'ice 
|FR  Doc.  98-21932  Filed  8-13-98;  8:45  am) 
BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  DEFENSE 

[OMB  Control  No.  0704-0386] 

Information  Collection  Requirements; 
Small  Business  Programs 

agency:  Department  of  Defense  (DoD). 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  DoD  announces  the 


proposed  extension  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  DoD,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracv  of  the 
estimate  of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  "tility,  and  claritv 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  thp 
information  to  be  collected;  and  (d] 
ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  This 
information  collection  requirement  is 
currently  approved  by  the  Office  of 
Management  and  Budget  (OMB)  for  use 
through  February  28.  1999,  under  OMB 
Control  Number"0704-0386.  DoD 
proposes  that  OMB  extend  its  approval 
for  use  through  February  28.  2002. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  October  13.  1998. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms.  Susan  L.  Schneider, 
PDUSD(A&T)  DP(DAR).  IMD  3D139. 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telefax  number  (703)  602- 
0350.  E-mail  comments  submitted  over 
the  Internet  should  be  addressed  to: 
dfars@acq.osd.mil.  Please  cite  OMB 
Control  Number  0704-0386  in  all 
correspondence  related  to  this  issue.  E- 
maii  comments  should  cite  OMB 
Control  Number  0704-0386  in  the 
subject  line. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  L.  Schneider,  (703)  602- 
0131.  A  copy  of  the  information 
collection  requirements  contained  in  the 
DEARS  text  is  available  electronically 
via  the  Internet  at:  http:// 
www.acq.osd.mil/dp/dars/dfars.html. 

Paper  copies  of  the  information 
collection  requirements  may  be 
obtained  from  Ms.  Susan  L.  Schneider. 
PDUSD(A&T)  DP(DAR),  IMD  3D139. 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062. 
SUPPLEMENTARY  INFORMATION: 

Title  Associated  Forms,  and 
Associated  OMB  Control  Number: 
Defense  Federal  Acquisition  Regulation 
Supplement  (DEARS)  Part  219,  Small 
Business  Programs,  and  the  clause  at 
252.219-7003;  OMB  Control  Number 
0704-0386. 

Needs  and  Uses:  This  collection  of 
information  is  necessary  to  implement 


the  reporting  requirements  of  the 
acquisition-related  sections  of  the  Small 
Business  Act  (15  U.S.C.  631.  et  seq  )  and 
applicable  sections  of  the  .^rmed 
Services  Procurement  Act  (10  US  C 
2302.  et  seq.). 

Affected  Public.  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Annual  Burden  Hours.  41. 

Number  of  Bespondents  41. 

Bespnnses  Per  Respondent:  1. 

Annual  Bespnnses:  41. 

Average  Burden  Per  Besponse:  1. 

Frequency:  On  occasion 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

DFARS  219.704  and  the  clause  at 
DEARS  252.219-7003.  Small.  Small 
Disadvantaged  and  Women-Owned 
Small  Business  Subcontracting  Plan 
(DoD  Contracts),  require  prime 
contractors  to  notify  the  administrative 
contracting  officer  of  any  substitutions 
of  firms  that  are  not  small,  small 
disadvantaged,  or  women-owned  small 
businesses  for  the  firms  listed  in  those 
subcontracting  plans  that  specifically 
identify  small,  small  disadvantaged  and 
women-owned  small  businesses. 
Notifications  must  be  in  writing  and 
may  be  submitted  in  a  contractor- 
specified  format. 
Michele  P.  Peterson. 
Executive  Editor.  Defense  Acquisition 
Regulations  Council 

|FR  Doc.  98-21409  Filed  8-13-98;  845  am] 

3ILUr4G  CODE  S000-O4-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transniittal  No.  9a-42] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Assistance  Agency. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  J.  Hurd,  DSAA'COMPT'RM  (703) 
604-6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  98^2. 
with  attached  transmittal,  policy 
justification,  sensitivity  of  technology 
and  Section  620C(d)  of  the  Foreign 
Assistance  .Act  of  1961. 
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Datf'd:  August  7,  l^'tH 
L..M.  Bynum. 

Alternate  OSD  Feclt^ral  Rt^gister  LIuison 
Officer,  Department  of  Defense. 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 

WASHINGTON,  CX:  20301-2800 

31    JUL    1998 

In  reply  refer  to; 

1-67670/98 


HpnoreQdle  Newt  Gingrich 
Speaker  of  the  House  of 

Repr e  8  ent  a t  i ve  a 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  98-42,  concerning  the  Department  of  the  Army's 
proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to  Greece  for 
defense  articles  and  services  estimated  to  cost  $150  million. 
Soon  aft^r  this  letter  is  delivered  to  yo\ir  office,  we  plan  to 
notify  the  news  media. 

You  will  also  find  attached  a  certification  as  required  by 
Section  620C(d)  of  the  Foreign  Assistemce  Act  of  1961,  as 
amended,  that  this  action  is  consistent  with  Section  620C(b)  of 
that  statute. 

Sincerely, 


/HXlW 


tA^ 


MICHAEL  S.  DAVISON,  JR. 
LIEUTENANT  GENERAL,  USA 

omEcroR 


Attachxoents 


Same  Itr  to: 


House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  98-42 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


( i )    Prospective  Purchaser :   Greece 

(ii)    Total  Estimated  Value: 

Major  Defense  Equipment* 

Other 

TOTAL 


$  135  million 
$  15  million 
$  150  million 


(iii)    Description  of  Articles  or  Services  Offered: 

One  thousand  three  hundred  twenty-two  STINGER-RMP 
Block  1  International  missiles  including  1,286 
complete  missile  rounds  without  gripstocks  and  36  lot 
acceptance  missiles;  188  gripstock  control  group 
guided  missile  launchers;  battery  coolant  units; 
publications  and  technical  data;  support  equipment; 
and  other  related  elements  of  logistics  support. 

(iv)    Military  Department:   Army  (XIS) 

(v)    Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed 
to  be  Paid :   None 

(vi)    Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  attached. 

(vii)    Date  Report  Delivered  to  Congress;   31  JUL  1998 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 


Greece  -  STINGER-RMP  Block  1  International  Missiles 

The  Government  of  Greece  (GOG)  has  requested  a  possible  sale  of 
1,322  STINGER-RMP  Block  1  International  missiles  including 
1,286  complete  missile  rounds  without  gripstocks  and  36  lot 
acceptance  missiles;  188  gripstock  control  group  spuided  missile 
launchers;  battery  coolant  units;  publications  and  technical 
data;  support  equipment;  and  other  related  elements  of 
logistics  support.   The  estimated  cost  is  $150  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and 
national  security  of  the  United  States  by  improving  the 
military  capaibilities  of  Greece  and  furthering  NATO 
rationalization,  standardization  and  interoperability. 

The  proposed  sale  of  STINGER-RMP  Block  1  International  missiles 
will  greatly  improve  Greece's  defense  posture.   GOG  desires 
these  articles  as  part  of  its  five  year  military  force 
modernization  progreun.   The  missiles  will  be  provided  in 
accordance  with,  and  subject  to,  the  limitation  on  use  and 
transfer  provided  for  under  the  Arms  Export  Control  Act,  as 
embodied  in  the  terms  of  sale.   This  sale  will  not  adversely 
affect  either  the  military  balance  in  the  region  or  U.S. 
efforts  to  encourage  a  negotiated  settlement  of  the  Cyprus 
question.   Greece,  which  already  has  STINGER-RMP  Block  1 
International  missiles  in  its  inventory,  will  have  no 
difficulty  al>sorbing  these  additional  missiles. 

The  prime  contractor  will  be  Raytheon,  Tucson,  Arizona. 

One  or  more  proposed  offset  agreements  may  be  related  to  this 

proposed  sale. 


Implementation  of  this  proposed  sale  will  not  recjuire  the 
assignment  of  any  additional  U.S.  Government  personnel  or 
contractor  representatives  to  Greece. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  proposed  sale. 
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Transmittal  No.  98-42 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuajit  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 


(vi) 


Sensitivity  of  Technology; 


1.  The  STINGER  Block  1  International  missile 
system,  gripstock,  hardware,  software  and  documentation  contain 
sensitive  technology  and  are  classified  Confidential.   The 
guidance  section  of  the  missile  eoid  tracking  head  trainer 
contain  highly  sensitive  technology  and  are  classified 
Confidential. 

2 .  Missile  system  hardware  and  fire  unit  components 
contain  sensitive/critical  technologies.   STINGER  critical 
technolosry  is  primarily  in  the  area  of  design  and  production 
know-how  and  not  end-items.   This  sensitive/critical  technology 
is  inherent  in  the  hybrid  microcircuit  assemblies; 
microprocessors;  magnetic  and  cimorphous  metals;  purification; 
firmware;  printed  circuit  boards;  laser  range  finder;  dual 
detector  assembly;  detector  filters;  automatic  text  and 
associated  computer  software;  optical  coatings;  ultraviolet 
sensors;  semi-conductor  detectors;  infrared  band  sensors; 
compounding  and  handling  of  electronic,  electro-optic,  and 
optical  materials;  equipment  operating  instructions;  primary 
and  reserve  battery;  energetic  materials  formulation 
technology;  energetic  materials  fabrication  and  loading 
technology;  warhead  components  seeker  assembly  and  the 
Identification  Friend  or  Foe  (IFF)  system  with  Mode  3 
capeQsilities . 

3 .  Information  on  vulnersJaility  to  electronic 
countermeasures  and  coxinter-countermeasures,  system  performeuice 
capiQjilities  amd   effectiveness,  and  test  data  are  classified  up 
to  Secret. 


4.   Loss  of  this  hardware  and/ox   data  could  permit 
development  of  information  leading  to  the  exploitation  of 
countermeasures.   Therefore,  if  a  technologically  capeO^le 
adversary  were  to  obtain  these  devices,  the  missile  system 
could  be  compromised  through  reverse  engineering  techniques 
which  could  defeat  the  weapon  systems  effectiveness. 
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5.   A  determination  has  been  made  that  the  Government 
of  Greece  can  provide  sxibstantially  the  seune  degree  of 
protection  for  the  sensitive  technology  being  released  as  the 
U.S.  Government.   This  sale  is  necessary  in  furtherajice  of  the 
U.S.  foreign  policy  and  national  security  objectives  outlined 
in  the  Policy  Justification. 
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United  States  Department  of  State 

Under  Secretary  ofSttUe 
for  Amu  Contml  and  International 
Security  Affairs 

Washington,  D.C.  20520 


Jll  3  I  1998 


Certification  Under  Section  620C(d) 
Of  The  Foreign  Assistance  Act  of  1961,  As  Amended 


Pursuant  to  section  620C{d)  of  the  Foreign  Assistance  Act  of 
1961,  as  amended  {the  Act),  Executive  Order  12163  (sec.  1- 
201(a) (13))  and  the  Secretary  of  State's  memorandum  of  December 
15,  1997,  I  hereby  certify  that  the  furnishing  to  Greece  of  one 
thousand  three  hundred  twenty-two  STINGER-RMP  Block  1 
international  missiles,  188  gripstoc)c  control  group  guided 
missile  launchers  and  related  elements  of  logistics  and  program 
support  at  an  estimated  cost  of  $150  million,  is  consistent  with 
the  principles  contained  in  section  620C(b)  of  the  Act. 

This  certification  will  be  made  part  of  the  notification  to 
the  Congress  under  section  36(b)  of  the  Arms  Export  Control  Act 
regarding  the  proposed  sale  of  the  above-named  articles  and 
services,  and  is  based  on  the  justification  accompanying  said 
notification,  of  which  said  justification  constitutes  a  full 
explanation. 


^/L.M^ — 


John  D.  Holum 
Acting  Under  Secretary 
for  Arms  Control  and 
International  Security 
Affairs  /  Director,  U.S 


Arms 


Control  and  Disarmament  Agency 


IFK  Doc.  98-21806  Filed  8-13-98,  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Manual  for  Courts-Martial 

AGENCY:  Joint  Service  Committee  on 
Military  Justice. 

ACTION:  Notice  of  Proposed 
Amendments. 

SUMMARY:  The  Department  of  Defense  is 
considering  recommending  changes  to 
the  Manual  for  Courts-Martial,  United 
States.  (1995  ed.)  [MCM].  The  Secretar>' 
of  Defense  requested  that  the 
Department  of  Defense  (DoD)  General 
Counsel  task  the  Joint  Service 
Committee  (JSC)  on  Military  Justice  to 
review  the  applicable  sections  of  the 
MCM  related  to  adultery  and  to 
recommend  clarifying  guidance  if 
necessary.  The  JSC  was  directed  to 
examine  the  treatment  of  adultery  in  the 
MCM  and  to  consider  under  what 
circumstances  adultery  is  prejudicial  to 
good  order  and  discipline  or  is  of  a 
nature  to  bring  discredit  upon  the  armed 
forces — a  prerequisite  to  adultery  being 
an  offense  under  the  Uniform  Code  of 
Military  Justice.  The  JSC  was  also 
directed  to  determine  whether  the  MCM 
provisions  are  adequate  to  ensure  fair 
and  relatively  consistent  treatment  of 
servicemembers.  A  Senior  Review  Panel 
of  Department  of  Defense  civilian 
attorneys  and  judge  advocates  was 
established  to  evaluate  the 
recommendations  of  the  JSC.  After 
soliciting  input  from  field  commanders 
and  receiving  comments  from  interested 
organizations  and  parties  outside  the 
Department  of  Defense,  the  JSC  and 
Senior  Review  Panel  recommended 
additional  guidance  to  the  MCM 
provisions  on  adultery.  This  guidance 
further  defines  when  adulterous 
conduct  is  prejudicial  to  good  order  and 
discipline  or  is  of  a  nature  to  bring 
discredit  upon  the  armed  forces  and 
provides  a  list  of  factors  to  assist 
commanders  in  making  such 
determinations. 

The  proposed  changes  have  not  been 
coordinated  within  the  Department  of 
Defense  under  DoD  Directive  5500.1, 
"Preparation  and  Processing  of 
Legislation,  Executive  Orders, 
Proclamations,  and  Reports  and 
Comments  Thereon,"  May  21,  1964,  and 
do  not  constitute  the  official  position  of 
the  Department  of  Defense,  the  Military 
Departments,  or  any  other  government 
agency. 

This  notice  is  provided  in  accordance 
with  DoD  Directive  5500.17,  "Role  and 
Responsibilities  of  the  Joint  Service 
Committee  (JSC)  on  Military  Justice," 
May  8,  1996.  This  notice  is  intended 


only  to  improve  the  internal 
management  of  the  Federal  Government. 
It  is  not  intended  to  create  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  at  law  by  any  party  against 
the  United  States,  its  agencies,  its 
officers,  or  any  persons. 
DATES:  Comments  on  the  proposed 
changes  must  be  received  no  later  than 
October  28,  1998,  for  consideration  bv 
the  JSC. 

ADDRESSES:  Comments  on  the  proposed 
changes  should  be  sent  to  Lt  Col 
Thomas  C.  Jaster,  U.S.  Air  Force,  Air 
Force  Legal  Services  Agency.  112  Luke 
Avenue,  Room  343,  Boiling  Air  Force 
Base,  Washington,  DC  20332-8000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lt  Col  Thomas  C.  Jaster,  U.S.  Air  Force, 
Air  Force  Legal  Services  Agency,  112 
Luke  Avenue,  Room  343,  Boiling  Air 
Force  Base,  Washington,  DC  20332- 
8000,  (202)  767-1539;  FAX  (202)  404- 
8755. 

The  full  text  of  the  affected  section  of 
the  Manual  for  Courts-Martial  follo%vs: 

Section  IV. 

Paragraph  62.  Article  134  (Adultery) 

a.  Text  See  Paragraph  60. 

b.  Elements. 

(1)  That  the  accused  wrongfully  had 
sexual  intercourse  with  a  certain  person; 

(2)  That,  at  the  time,  the  accused  or 
the  other  person  was  married  to 
someone  else;  and 

(3)  That,  under  the  circumstances,  the 
conduct  of  the  accused  was  to  the 
prejudice  of  good  order  and  discipline 
in  the  armed  forces  or  was  of  a  nature 
to  bring  discredit  upon  the  armed 
forces. 

c.  Explanation. 

{!)  Nature  of  offense.  Adultery  is 
clearly  unacceptable  conduct,  and  it 
reflects  adversely  on  the  service  record 
of  the  military  member. 

{2]  Conduct  prejudicial  to  good  order 
and  discipline  or  of  a  nature  to  bring 
discredit  upon  the  armed  forces.  To 
constitute  an  offense  under  the  UCMJ, 
the  adulterous  conduct  must  either  be 
directly  prejudicial  to  good  order  and 
discipline  or  service  discrediting. 
Adulterous  conduct  that  is  directly 
prejudicial  includes  conduct  that  has  an 
im.mediate,  obvious  and  measurably 
divisive  effect  on  unit  or  organization 
discipline,  morale  or  cohesion,  or  is 
clearly  detrimental  to  the  authority  or 
stature  of  or  respect  toward  a 
servicemember.  Adultery  may  also  be 
service  discrediting,  even  though  the 
conduct  is  only  indirectly  or  remotely 
prejudicial  to  good  order  and  discipline. 
Discredit  means  to  injure  the  reputation 
of  the  armed  forces  and  includes 
adulterous  conduct  that  has  a  tendency. 


because  of  its  open  or  notorious  nature, 
to  bring  the  service  into  disrepute,  make 
it  subject  to  public  ridicule,  or  which 
lowers  it  in  public  esteem.  While 
adulterous  conduct  that  is  private  and 
discreet  in  nature  may  not  be  service 
discrediting  by  this  standard,  under  the 
circumstances  it  may  be  determined  to 
be  conduct  prejudicial  to  good  order 
and  discipline.  Commanders  should 
consider  all  relevant  circumstances, 
including  but  not  limited  to  the 
following  factors,  when  determining 
whether  adulterous  acts  are  prejudicial 
to  good  order  and  discipline  or  are  of  a 
nature  to  bring  discredit  upon  the  armed 
forces: 

(a)  the  accused's  marital  status, 
military  rank,  grade,  or  position: 

(b)  The  co-actor's  marital  status, 
military  rank,  grade,  and  position,  or 
relationship  to  the  armed  forces; 

(c)  The  military  status  of  the  accused's 
spouse  or  the  spouse  of  co-actor,  or  their 
relationship  to  the  armed  forces; 

(d)  The  impact,  if  any,  of  the 
adulterous  relationship  on  the  abilit\  of 
the  accused,  the  co-actor,  or  the  spouse 
of  either  to  perform  their  duties  in 
support  of  the  armed  forces; 

(e)  The  misuse,  if  any.  of  government 
time  and  resources  to  facilitate  the 
commission  of  the  conduct; 

(f)  Whether  the  conduct  persisted 
despite  counseling  or  orders  to  desist; 
the  flagrancy  of  the  conduct,  such  as 
whether  any  notoriety  ensued;  and 
whether  the  adulterous  act  was 
accompanied  bv  other  violations  of  the 
UCMJ; 

(g)  The  negative  impact  of  the  conduct 
on  the  units  or  organizations  of  the 
accused,  the  co-actor  or  the  spouse  of 
either  of  them,  such  as  a  detrimental 
effect  on  unit  or  organization  morale, 
teamwork,  and  efficiency; 

(h)  Whether  the  married  accused  or 
co-actor  was  legally  separated;  and 

(i)  Whether  the  adulterous 
misconduct  involves  an  ongoing  or 
recent  relationship  or  is  remote  in  time. 

(3)  Marriage  A  marriage  exists  until  it 
is  dissolved  in  accordance  with  the  law^s 
of  a  competent  state  or  foreign 
jurisdiction. 

(4)  Mistake  of  fact.  A  defense  of 
mistake  of  fact  exists  if  the  accused  had 
an  honest  and  reasonable  belief  either 
that  the  accused  and  the  co-actor  were 
both  unmarried,  or  that  they  were 
lawfully  married  to  each  other.  If  this 
defense  is  raised  by  the  evidence,  then 
the  burden  of  proof  is  upon  the  United 
States  to  establish  that  the  accused's 
belief  was  unreasonable  or  not  honest. 

d.  Lesser  included  offense.  .Article  80- 
attempts.  Adultery  is  not  a  lesser 
included  offense  of  rape. 
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e.  Maximum  punishment. 
Dishonorable  discharge,  forfeiture  of  ail 
pay  and  allowances,  and  confinement 
for  1  year. 

Add  the  following  subparagraph  to 
the  analysis  of  Article  134  (Adultery) 
found  at  appendix  23.  page  A23-16  of 
the  .MCM. 

"c.  Explanation. 

(1)  Subparagraph  (2)  is  based  on 
United  States,  v.  Snyder.  4  C.M.R.  15 
(1952):  United  States  v,  Ruiz.  46  MJ, 
503  (A.F.Ct.Crim.App.  1997);  United 
States  V.  Green.  39  M.J.  606  (A. C.M.R. 
1994);  United  States  v.  Collier.  36  M.I. 
501  (A.F.C.M.R.  1992):  United  States  v. 
Perez.  33  M.].  1050  (A. C.M.R.  1991): 
United  States  v.  Linnear.  16  M.J.  628 
(A.F.C.M.R.  1983);  Part  IV,  paragraph 
60c(2)(a)  of  MCM.  Subparagraph  (3)  is 
based  on  United  States  v.  Poole.  39  M.I. 
819  (A.C.M.R.  1994).  Subparagraph  (4) 
is  based  on  United  States  v.  Fogartv.  35 
M i  885  (A.C.M.R.  1992):  Military 
ludges'  Benchbook,  DA  FAM  27-9, 
paragraph  3-62-1  and  5-11-2  (30  Sep. 
1996).  See  R.C.M.  916(j)  and  (I)(l)  for  a 
general  discussion  of  mistalce  of  fact  and 
ignorance,  which  cannot  be  based  on  a 
negligent  failure  to  discover  the  true 
facts. 

(2)  When  determining  whether 
adulterous  acts  constitute  the  offense  of 
adultery  under  Article  134,  commanders 
should  consider  the  listed  factors.  Each 
commander  has  discretion  to  dispose  of 
offenses  by  members  of  the  command. 
As  with  any  alleged  offense,  however, 
under  R.C.M.  30B(b)  commanders 
should  dispose  of  an  allegation  of 
adultery  at  the  lowest  appropriate  level. 
As  the  R.C.M.  306(b)  discussion  states, 
many  factors  must  be  taken  into 
consideration  and  balanced,  including. 
to  the  extent  practicable,  the  nature  of 
the  offense,  any  mitigating  or 
extenuating  circumstances,  the 
character  and  military  service  of  the 
military  member,  any  recommendations 
made  by  subordinate  commanders,  the 
interests  of  justice,  military  exigencies. 
and  the  effect  of  the  decision  on  the 
military  member  and  the  command.  The 
goal  should  be  a  disposition  that  is 
warranted,  appropriate,  and  fair.  In  the 
case  of  officers,  also  consult  the 
explanation  to  paragraph  59  in  deciding 
how  to  dispose  of  an  allegatidn  of 
adultery. 

Dated:  August  7,  1998. 
L..V1.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc   98-21807  Filed  8-1.3-98;  8:45  ami 
BILLING  CODE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 

ACTION:  Notice. 

summary:  Working  Group  C  (Electro- 
Optics)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (.AGED)  announces  a 
chjsed  session  meeting. 

DATES:  The  meeting  will  be  held  at 
0900,  Tuesday,  August  24,  1998. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services.  1745  lefferson  Davis  Highway, 
Suite  500,  Arlington,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elise  Rabin,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway.  Crystal  Square 
Four.  Suite  500,  ArUngton,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments  in 
planning  and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
device,  infrared  detectors  and  lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  92-463,  as  amended,  (5  U.S.C. 
App.  §  10(d)(1994)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1994),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated;  .August  10.  1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  uf  Defense. 
IFR  Doc.  98-21805  Filed  8-i;}-98;  8:45  am] 
BILLING  CODE  500O-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Department  of  Defense  Wage 
Committee;  Notice  of  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  September  1.  1998; 
September  8,  1998;  September  15,  1998; 
and  September  22,  1998,  September  29, 
1998  at  10:00  a.m.  in  Room  A105,  The 
Nash  Building,  1400  Key  Boulevard, 
Rosslyn,  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon,  Washington,  DC  20301-4000. 

Dated:  August  10,  1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  98-21804  Filed  8-13-98;  8:45  am) 
BILLING  CODE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Performance  Review  Board 
Membership 

AGENCY:  Defense  Finance  and 
Accounting  Service. 
ACTION:  Notice. 

SUMMARY:  Notice  is  given  of  the  names 
of  members  of  the  Performance  Review 
Board  for  the  Defense  Finance  and 
Accounting  Service. 
EFFECTIVE  DATE:  August  14,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L.  Burrell,  Defense  Finance  and 
Accounting  Service,  DFAS-HQ-H,  1931 
Jefferson  Davis  Highway,  Arlington,  VA 
22240-5291. 
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SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  Title  5,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Service 
Performance  Review  Boards.  The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives' 
performance  by  supervisors  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives: 
Brigadier  General  Roger  VV.  Scearce, 

Deputy  Director,  Defense  Finance  and 

Accounting  Service 
Leon  Krushinski,  Deputy  Director — 

Cleveland  Center,  Defense  Finance 

and  Accounting  Service 
Steve  Turner,  Director — Denver  Center, 

Defense  Finance  and  Accounting 

Service 
Ida  Faye  Groves,  Deputy  Director — 

Columbus  Center,  Defense  Finance 

and  Accounting  Service 
David  Harris,  Deputy  Director — Denver 

Center,  Defense  Finance  and 

Accounting  Service 
David  Burman,  Deputy  Director — 

Indianapolis  Center,  Defense  Finance 

and  Accounting  Service 
Lydia  Moschkin,  Director  for  Systems 

Integration,  Defense  Finance  and 

Accounting  Service 
C.  Vance  Kauzlarich,  Director  for 

Information  and  Technology,  Defense 

Finance  and  Accounting  Service 
Edward  Harris,  Deputy  Director  for 

Accounting,  Defense  Finance  and 

Accounting  Service 
John  Barber,  Deputy  Director  for 

Customer  Service  and  Administration, 

Defense  Finance  and  Accounting 

Service 
Robert  McNamara,  Special  Assistant  for 

Consolidation  Management,  Defense 

Finance  and  Accounting  Service. 

Dated:  August  10.  1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

IFR  Doc.  98-21808  Filed  8-13-98;  8:45  am] 

BILUNG  CODE  S000-04-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  the  Revised 
Draft  Environmental  Impact  Statement 
(DEIS)  for  Military  Training  in  the 
Marianas,  Territory  of  Guam  and 
Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI) 

AGENCY:  U.S.  Pacific  Command 
(USCINCPAC),  DOD. 
ACTION:  Notice. 


summary:  The  USCINCPAC  announces 
that  a  Revised  DEIS  has  been  prepared 
and  filed  with  the  U.S.  Environmental 
Protection  Agency  (EPA).  This  Revised 
DEIS  concerns  ongoing  and  proposed 
military  training  in  the  Marianas, 
Territory  of  Guam,  and  CNMI.  The 
Revised  DEIS  supersedes  the  original 
DEIS  filed  in  February  1997.  Limited 
copies  of  the  Revised  DEIS  are  available 
upon  request  and  public  comments  are 
solicited. 

DATES:  Submit  comments  on  or  before 
September  28,  1998. 

ADDRESSES:  Requests  for  single  copies  of 
the  Revised  DEIS  and  submittal  of 
written  comments  for  inclusion  into  the 
official  record  should  be  forwarded  to 
Mr.  Fred  Minato  (Code  231FM).  Pacific 
Division,  Naval  Facilities  Engineering 
Command,  Pearl  Harbor,  Hawaii  96860- 
7300  or  via  electronic  mail  (see 

SUPPLEMENTARY  INFORMATION  for 
electronic  filing  address). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Fred  Minato  (808)  471-9338. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969,  as 
implemented  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  Parts  1500-1508),  the  USCINCPAC 
has  prepared  and  filed  with  the  U.S. 
EPA  the  above  referenced  Revised  DEIS 

The  Revised  DEIS  is  based  on  both 
oral  and  written  comments  received  on 
the  original  DEIS.  The  Notice  of 
Announcement  of  Public  Hearing  and 
Availability  of  the  original  DEIS  of 
January  1997  was  published  in  the 
Federal  Register  on  February  11,  1997 
(62  FR  6228)  and  local  newspapers  on 
February  14  through  16,  1997,  and 
Public  Meetings  were  conducted  during 
the  period  March  3  through  6,  1997,  on 
Guam,  Rota.  Tinian,  and  Saipan. 

The  Revised  DEIS  has  been 
distributed  to  various  federal,  territorial, 
and  commonwealth  agencies,  elected 
officials,  individuals  and  organizations 
in  the  community,  public  libraries,  and 
the  media,  including  all  parties  who 
participated/commented  on  the  original 
DEIS.  A  limited  number  of  single  copies 
are  available  at  the  address  listed. 

The  Revised  DEIS  evaluates 
alternative  uses  of  DOD  controlled  lands 
on  Guam,  Tinian,  Rota,  and  Farallon  de 
Medinilla  (FDM)  for  training  by  Navy, 
Army,  Air  Force,  Marine  Corps, 
National  Guard,  and  Army  Reserve 
forces  stationed  on  Guam  or  transiting 
the  region.  Most  of  the  training  land 
uses  described  in  the  Revised  DEIS  are 
continuing  activities;  a  small  number  of 
areas  are  also  proposed  for  new  training 
use.  The  alternatives  are  (1)  No  New 
Action,  consisting  of  all  ongoing  land 


use  for  militan,'  training:  (2)  No  Land 
Use.  which  is  stopping  use  of  one  or 
more  areas  for  training  which  has 
previously  occurred;  (3)  the  Preferred 
Alternative,  which  includes  ongoing 
training  land  use  and  most,  but  not  all, 
newly  proposed  training  land  uses;  and 
(4)  Not-Preferred  Action  .alternatives, 
which  includes  newly  proposed  training 
land  uses  which  are  not  necessary  to 
meet  the  purpose  and  need  and  which 
have  significant  impacts  that  cannot  be 
mitigated. 

The  training  areas  on  Guam  proposed 
for  continuing  and  new  military  training 
activities  are  Navy  and  Air  Force  sites 
(Andersen  Air  Force  Base,  Waterfront 
Annex,  Ordnance  Annex,  Naval 
Computer  and  Telecommunications 
Area  Master  Station  Finegayan  and 
Barrigada),  private  lands  along  the  Ylig 
and  Talofofo  Rivers,  and  a  non-military 
paradrop  zone  in  Dandan.  Areas  on  Rota 
proposed  for  new  and  continuing 
training  consist  of  the  airport  and  a 
small  area  within  West  Harbor.  Areas 
currently  used  for  training  on  Tinian  are 
within  the  Military  Lease  Area  with 
limited  activities  in  San  Jose  Harbor. 
The  entire  island  of  FDM  is  used  as  a 
live  fire  range. 

Continuing  and  proposed  training  use 
of  these  areas  include  field  maneuvers 
and  logistics  support,  aviation, 
amphibious  landings,  live  weapons  fire 
at  existing  and  proposed  ranges, 
underwater  demolitions,  naval  gunfire, 
and  aerial  bombardment.  The  proposed 
action  also  includes  construction  or 
installation  of  facilities  at  several 
locations:  a  small  arms  range  and  mortar 
range  on  Tinian.  breaching  or  shooting 
houses  on  Tinian,  a  logistics  support 
base  camp  and  security  gates  on  Tinian, 
a  sniper  range  and  breaching  house  in 
the  Ordnance  Annex,  extension  of 
several  small  arms  ranges  in  the 
Waterfront  Annex,  and  crew-served 
weapons  ranges  on  FDM. 

To  be  incorporated  in  the  official 
record,  all  written  statements  must  be 
postmarked  on  or  before  September  28, 
1998,  and  mailed  to  Mr.  Fred  Minato  at 
the  address  listed  or  transmitted  by 
facsimile  transmission  to  (808)  474- 
5909.  Electronic  Filing  Address:  You 
may  submit  comments  and  data  by 
electronic  mail  to: 
fminato@efdpac.navfac.navy.mil. 

Dated  ,^ugust  10.  1998. 
Michael  I.  Quinn, 

Commander,  Judge  Advocate  General's  Corps, 
U.S.  Navy,  Federal  Register  Liaison  Officer. 
[FR  Doc.  98-21728  Filed  8-13-98;  8:45  am) 

BILUNG  CODE  3810-fT-P 


43690 


Federal 


Register/ Vol. 


63.  No.   157 /Friday.  August  14.  1998 /Notices 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Introduction  of  the  V-22  to  Second 
Marine  Aircraft  Wing 

agency:  Department  of  the  Navy.  DOD. 
action:  Notice. 

summary:  The  Department  of  the  Navy 
announces  its  intent  to  prepare  an 
environmental  impact  statement  for  the 
introduction  of  the  V-22  to  Second 
Marine  Aircraft  Wing.  Four  public 
scoping  meetings  will  be  held.  Agencies 
and  the  public  are  invited  to  provide 
written  comments. 

DATES:  All  written  comments  must  be 
received  no  later  than  September  21. 
1998.  Public  Meeting  dates  are  as 
follows: 

1.  August  31,  199H,  from  .3:30  pm  to 
8:30  pm  at  Atlantic  Elementarv  School, 
Atlantic,  North  Carolina: 

2.  September  1,  1998,  from  3:30  pm  to 
8:30  pm  at  Pollock.sville  Elementarv 
School  on  Trenton  Street.  Pollocksville. 
North  Carolina: 

3.  September  2.  1998.  from  3:00  pm  to 
8:00  pm  at  Onslow  Countv  Public 
Library.  58  Doris  Avenue  East. 
Jacksonville,  North  Carolina; 

4.  September  3,  1998.  from  3:00  pm  to 
8:00  pm  at  Havelock  Elementary  School 
on  Cunningham  Boulevard.  Havelock, 
North  Carolina. 

ADDRESSES:  Written  comments, 
statements  and/or  questions  regarding 
scoping  issues  should  be  addressed  to: 
Commander.  Atlantic  Division.  Naval 
Facilities  Engineering  Command.  1.510 
Gilbert  Street.  Norfolk.  VA.  23511-2699 
(Attention:  Mr.  Jim  Haluska.  Code  203). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Haluska.  (757)  322-4889,  fax  (757) 
322-4894,  email 

haluskjd@efdlant.navfac.navy.mil. 
SUPPLEMENTARY  INFORMATION:  The  V-22 
aircraft,  known  as  the  Osprey, 
represents  a  new  technology  in  military 
aviation.  This  aircraft  utilizes  tilt-rotary 
technology  to  enable  it  to  operate  like  a 
rotary-wing  aircraft  and  a  fixed-wing 
aircraft.  The  V-22  will  replace  the  CH- 
46E  and  CH-53D  rotary-wing  aircraft. 
Accordingly,  its  primary  mission  will  be 
to  support  Fleet  Marine  Expeditionary- 
Force  training  and  operations.  The  first 
aircraft  is  scheduled  to  be  delivered  to 
the  Marine  Corps  in  2000  and  delivery 
of  the  final  aircraft  is  scheduled  in  2014. 

The  .Marine  Corps  intends  to 
introduce  the  V-22  to  the  Second 
Marine  Corps  Aircraft  Wing  first,  then 
introduce  it  to  the  Third  Marine  Aircraft 
Wing  and  First  Marine  Aircraft  Wing. 


Delivery  of  V-22  to  Second  Marine  Air 
Wing  is  scheduled  to  begin  in  2000  and 
be  complete  in  2006.  Introduction  of  the 
V'-22  to  Third  and  First  Marine  Air 
Wings  would  commence  after 
introduction  to  the  Second  Marine  Air 
Wing  is  complete. 

The  proposal  being  evaluated  in  this 
EIS  is  the  basing  of  six  squadrons  of 
fleet  V-22  aircraft  to  the  Second  Marine 
Aircraft  Wing.  Also,  this  proposal 
includes  the  establishment  of  a  Fleet 
Replacement  Squadron,  which  would 
provide  training  for  all  military  pilots. 
This  proposal  includes  construction  of 
facilities  to  accommodate  the  aircraft, 
equipment  and  personnel.  Finally,  the 
proposal  includes  the  use  of  existing 
outlying  fields  and  airspace  for  military 
aircraft  in  support  of  training. 

The  primary  mission  of  the  V-22  in 
Second  Marine  Aircraft  Wing  will  be  to 
support  medium-lift  requirements  of 
Second  Marine  Expeditionary  Force 
training  and  operations.  Marine  Corps 
Base  (MCB)  Camp  Lejeune  is  the  home 
of  tfie  Second  Marine  Expeditionary 
Force.  Accordingly,  alternatives  to  be 
considered  in  the  EIS  are  all  Department 
of  Defense  aviation  facilities  within  the 
operational  radius  (300  miles)  of  the  V- 
22  from  MCB  Camp  Lejeune. 
Alternatives  identified  so  far  include 
Marine  Corps  Air  Station  (MCAS)  New 
River,  MCAS  Cherry  Point.  MCAS 
Beaufort.  Marine  Corps  Air  Facility 
Quantico.  Naval  Air  Station  (NASJ 
Oceana.  NAS  Norfolk,  Fort  Bragg,  Pope 
Air  Force  Base  (AFB),  and  Langley  AFB. 
Additional  alternatives  discovered 
during  preparation  of  the  EIS  will  be 
evaluated  appropriately. 

To  focus  the  EIS  analysis  to  those 
alternatives  that  are  reasonable,  a 
screening  criteria  will  be  used.  These 
criteria  include  compatibility  of  MV-22 
operations  with  existing  aviation 
operations,  proximity  to  MCB  Camp 
Lejeune,  availability  of  existing  facilities 
to  support  aircraft,  equipment  and 
personnel,  and  proximity  to  existing 
outlying  landing  fields. 

Environmental  issues  identified  thus 
far  to  be  addressed  in  the  EIS  include: 
geological  resources,  biological 
resources,  water  resources,  noise,  air 
quality,  land  use  compatibility,  cultural 
resources,  socioeconomics, 
environmental  justice,  public  health  and 
safety,  transportation/circulation, 
aesthetics,  utilities,  hazardous  materials, 
and  solid  waste. 

Dated:  August  10,  1998. 
Duncan  Holaday, 

Deputy  Assistant  Secretary  of  the  Navy 

(Installations  and  Facilities). 

(FR  Doc.  98-21937  Filed  8-13-98:  8:45  am) 

BILLING  CODE  3810-fF-U 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
13.  1998. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection:  (4)  Description  of  the 
need  for,  and  proposeduse  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
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addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  he  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  August  10.  1998. 
Hazel  Fiers, 

Acting  Deputy  Chief  Information  Officer. 
Office  of  the  Chief  information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Federal  Stafford  Loan 
(Subsidized  and  Unsubsidized)  Program 
Master  Promissory  Note. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profits;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  2,800,000 
Burden  Hours:  2,800,000. 

Abstract:  This  promissory  note  is  the 
means  by  which  a  Federal  Stafford 
Program  Loan  borrower  promises  to 
repay  his  or  her  loan. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Survey  of  Federal  Work-Study 
Students. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profits;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,068. 
Burden  Hours:  1,752. 

Abstract:  Results  from  this  survey  will 
contribute  to  the  U.S.  Department  of 
Education  (ED)  understanding  and 
responsiveness  of  federal  student  aid 
programs.  Particularly,  this  survey  will 
provide  ED  with  nationally- 
representative  data  on  the  experiences 
and  satisfaction  of  postsecondary 
education  student  participating  in  the 
Federal  Work-Study  (FWS)  program. 
Results  will  give  policy  makers  a  first 
look  at  work  activities  of  FWS  students 
and  provide  a  baseline  measure  of 
student  satisfaction  with  the  FWS 
program. 

(FRDoc.  98-21811  Filed  8-13-98;  8:45  am] 
BILLING  CODE  4000-01-^ 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

summary:  The  Acting  Deputy  Chief 
Information  Officer.  Office  of  the  Chief 
Information  Officer.  in\'ites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995, 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  September  10.  1998. 
A  regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
October  13,  1998. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Danny  Werfel,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget;  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building.  Washington. 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill.  Department  of  Education.  600 
Independence  Avenue,  SW.,  Room 
5624.  Regional  Office  Building  3. 
Washington.  DC  20202-4651,  or  should 
be  electronically  mailed  to  the  internet 

address  Pat Sherrill@ed.gov,  or  should 

be  faxed  to  202-708-8196. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 


substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Acting  Deputv  Chief 
Information  Officer.  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  begiinung  of 
the  Departmental  review  of  the 
information  collei:tion.  Each  proposed 
information  collection,  grouped  bv 
office,  contains  the  following:  (1)  Tvpe 
of  review  requested,  e.g..  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title:  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (fi)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
abo\e.  Copies  of  the  requests  are 
available  from  Patrick  ].  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timeU  manner.  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  qualitv,  utility. 
and  clarit\  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  inc:luding 
through  the  use  of  information 
technology. 

Dated:  August  10.  1948 

Hazel  Piers, 

Acting  Deputy  Chief  Information  Officer, 
Office  of  the  Chief  Information  Officer. 

Office  of  the  Under  Secretary 

Type  nf  Review:  New. 

Title:  Federal  Interagency 
Coordinating  Council:  Family  Member 
Suggested  A  ppli  cat  ion /Nomination 
Form. 

Abstract:  The  forms  to  the  Call  for 
Familv  Member  Nominations  for  the 
Federal  Interagency  Coordinating 
Council  (FICC)  Packet  will  allow  family 
members  to  clearly  understand  the 
responsibilities  of  the  position  and 
know  what  types  of  information  will 
assist  the  search  committee  in  selecting 
people  to  recommend  to  the  Secretary  of 
Education  who  will  make  the  final 
appointment.  The  Call  for  Family 
Member  Nominations  for  the  Federal 
Interagencv  Coordinating  Council 
(FICC)  Packet  will  be  distributed  by  all 
the  agencies  participating  on  the  FICC 
as  well  as  by  state  and  locil  public  and 
private  agencies  and  famil\  and 
disability  ad\ocac\'  organizations.  The 
law  requires  that  at  least  20%  of  the 
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members  of  the  FICC  be  parents  of 
children  with  disabilities  age  12  or 
under,  of  whom  at  least  one  must  have 
a  child  with  a  disability  under  the  age 
of  6. 

Additional  Information:  The 
Department  is  requesting  emergency 
clearance  for  the  Call  for  Family 
Member  Nominations  for  the  Federal 
Interagency  Coordinating  Council 
(FICC)  Packet  due  to  an  unanticipated 
event.  Three  parent  positions  expired  in 
the  spring  of  1998  and  were  extended 
one  year  due  to  extensive  changes  in  the 
staffing  and  functioning  of  the  FICC. 
One  resignation  has  occurred  resulting 
in  an  under  representation  of  parents  on 
the  FICC  and  lack  of  compliance  with 
the  statute.  Failure  to  fill  these  positions 
will  result  in  an  under  representation  of 
parent  members  on  the  FICC  and  limit 
the  voice  of  parents  in  decisions  that  are 
made.  Therefore,  we  are  asking  that 
emergency  clearance  be  granted  by 
September  10.  1998  so  that  we  can 
widely  distribute  the  call  for 
nominations  and  fill  the  vacant 
positions  on  the  FICC  in  a  timely 
manner. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions; 
Federal  Government;  State,  local  or 
Tribal  Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  100. 
Burden  Hours:  200. 

IFR  Doc.  98-21813  Filed  8-13-98:  8:45  am] 
BILLING  CODE  4000-01 -f> 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  14,  1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  VVerfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NVV.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 


proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill.  Department  of  Education.  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  August  10,  1998. 

Hazel  Fiers, 

Acting  Deputy  Chief  Information  Officer, 
Office  of  the  Chief  Information  Officer. 

Office  of  Vocational  and  Adult 
Education 

Type  of  Review:  New, 

Title:  Secretary's  Awards  for 
Outstanding  Adult  Education  and 
Literacy  Programs. 

Frequency:  Every  other  year. 

Affected  Public:  State,  local  or  Tribal 
Gov't;  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  40. 
Burden  Hours:  1,600. 


Abstract:  The  Secretary's  Awards 
identifies  programs  featuring  promising 
practices  in  family  literacy,  welfare  to 
further  education  or  work,  services  to 
out-of-school  youth,  or  corrections. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

T/f/e;  Talent  Search  and  Educational 
Opportunity  Centers  Programs  Annual 
Performance  Report. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  Federal  Government;  State, 
local  or  Tribal  Gov't;  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  500. 
Burden  Hours:  3,000. 

Abstract:  Talent  Search  and 
Educational  Opportunity  Centers 
grantees  are  required  to  submit  annual 
performance  reports  to  the  Department 
so  that  ED  personnel  can  evaluate  the 
grantees'  performance  and  assess  prior 
experience  points. 

(FR  Doc.  98-21812  Filed  8-13-98;  8:45  ami 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Nevada  Test 
Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463.  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Nevada  Test  Site. 

DATES:  Wednesday,  September  2,  1998: 
5:30  p.m.-9:00  p.m. 

ADDRESSES:  U.S.  Department  of  Energy, 
Nevada  Support  Facility,  Great  Basin 
Room,  232  Energy  Way,  North  Las 
Vegas,  Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Rohrer,  U.S.  Department  of 
Energy,  Office  of  Environmental 
Management,  P.O.  Box  98518,  Las 
Vegas,  Nevada  89193-8513,  (702)  295- 
0197. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Advisory 
Board  is  to  make  recommendations  to 
DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

5:30  p.m.— Call  to  Order 
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5:40  p.m. — Presentations 

7:00  p.m. — Public  Comment/Questions 

7:30  p.m.— Break 

7:45  p.m. — Review  Action  Items 

8:00  p.m. — Approve  Meeting  Minutes 

8:10  p.m. — Committee  Reports 

8:45  p.m. — Public  Comment 

9:00  p.m. — Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Kevin  Rohrer,  at  the  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building.  1000  Independence  Avenue, 
SW.  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Kevin 
Rohrer  at  the  address  listed  above. 

Issued  at  Washington.  DC  on  August  10. 
1998. 

Althea  T.  Vanzego, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 

[FR  Doc.  98-21877  Filed  8-13-98;  8:45  am] 
BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB). 
Oak  Ridge  Reservation. 

DATE:  Wednesday,  September  2.  1998. 
6:00  p.m.-9:30  p.m. 

ADDRESSES:  Ramada  Inn.  420  S.  Illinois 
Avenue,  Oak  Ridge.  TN  37830. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  Heiskell.  Ex-Officio  Officer, 
Department  of  Energy  Oak  Ridge 


Operations  Office.  105  Broadwav.  Oak 
Ridge.  TN  37830.  (423)  576-0314. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  Mr.  Earl  Leming. 
Director  of  the  Tennessee  Department  of 
Environmental  Conservation  DOE 
Oversight  Division,  will  discuss  state 
regulatory  perspective  and  the  SSAB's 
participation  in  the  process. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Marianne  Heiskell  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  davs  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments 
near  the  beginning  of  the  meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Information  Resource  Center  at 
105  Broadway.  Oak  Ridge,  TN  between 
8:30  am  and  5:00  pm  on  Monday, 
Wednesday,  and  Friday;  8:30  am  and 
7:00  pm  on  Tuesday  and  Thursday;  and 
9:00  am  and  1:00  pm  on  Saturday,  or  bv 
writing  to  Marianne  Heiskell. 
Department  of  Energy  Oak  Ridge 
Operations  Office.  105  Broadwav.  Oak 
Ridge,  TN  37830.  or  bv  calling  her  at 
(423)576-0314. 

Issued  at  Washington,  DC  on  August  10, 
1998. 

Althea  T.  Vanzego, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

|FR  Doc.  98-21879  Filed  8-13-98;  8:45  ami 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Hanford  Site 

AGENCY:  Department  of  Energy. 


ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisorv  Committee  Act 
(Pub.  L.  No.  92-463."  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB). 
Hanford  Site. 

DATES:  Wednesday,  September  9,  1998: 
7:00  p.m. -9:00  p.m.:  Thursday. 
September  10.  1998:  9:00  a.m"-5:00 
p.m.:  Friday.  September  11.  1998:  8:30 
a.m. -4:00  p.m 

ADDRESSES:  DoubleTree  Inn,  304  SE  Nye 
Avenue,  Pendleton.  OR  97801. 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
McClure,  Public  Involvement  Program 
Manager,  Department  of  Energy 
Richland  Operations  Office.  P.O.  Box 
550  (A7-75),  Richland,  WA.  99352. 
(509)  373-5647;  Fax:  (509)  376-1563. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

The  Board  will  receive  information  on 
and  discuss  issues  related  to  the 
Groundwater/V'adose  Zone  Project — 
overview,  program  objectives,  schedule 
and  regulatorv  perspectives;  Tank  Waste 
Remediation  System  (TWRS)— TWRS 
Vitrification/Privatization — Report  to 
Congress.  Technical  Approach. 
Schedule  and  Tri-Partv  Agreement 
Changes.  Cost,  and  Contract  Structure: 
Intersite  Discussion  Workshops,  and  the 
Nevada  SSAB  Low-Level  Waste 
Seminar.  The  Board  will  also  receive 
update  on  the  Spent  Fuel  Tri-Partv 
Agreement  Negotiations  (M-34). 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Gail  McClure's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  davs 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  m  a 
fashion  that  will  facilitate  the  orderlv 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments  near  the 
beginning  of  the  meeting. 

Minutes:The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
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copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SVV,  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Gail 
McClure,  Department  of  Energy 
Richland  Operations  Office.  P.O.  Box 
550,  Richland,  VVA  99352.  or  by  calling 
him  at  (509)  376-9628. 

Issued  at  Washington.  DC]  on  .August  10. 
1998. 

Althea  T.  Vanzego, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

[FR  Doc.  98-21880  Filed  8-1  J-98;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  Meeting 

AGENCY:  Department  of  Energy. 

SUMMARY:  Consistent  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463,  86 
Stat.  770),  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 

Name:  Secretary  of  Energy  Advisory 
Board — Openness  Advisory  Panel. 

Date  and  Time:  Friday,  August  28, 
1998,  8:30  A.M.-4:00  P.M. 

Place:  Lowes  L'Enfant  Plaza  Hotel, 
Monet  I  Room,  480  L'Enfant  Plaza,  SVV. 
Washington,  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Burrow,  Secretary  of  Energy 
Advisory  Board  (AB-1),  US  Department 
of  Energy.  1000  Independence  Avenue, 
SW.  Washington.  DC  20585.  (202)  586- 
1709. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Openness  Advisory 
Panel  is  to  provide  advice  to  the 
Secretary  of  Energy  Advisory  Board 
regarding  the  status  and  strategic 
direction  of  the  Department's 
classification  and  declassification 
policies  and  programs,  and  other 
aspects  of  the  Department's  ongoing 
Openness  Initiative.  The  Panel's  work 
will  help  institutionalize  the 
Department's  Openness  Initiative. 

Tentative  Agenda 

Friday.  August  28.  1998 

8:30-8:45  AM— Opening  Remarks  & 
Introductions — Dr.  Richard  A. 
Meserve,  Chairman 

8:45-9:15  AM— Presentation  & 
Demonstration:  Status  of  Human 
Radiation  Experiments  Disclosure  & 
Records  Access — EUy  Melamed, 
Office  of  Environmental  Safety  & 
Health 


9:15-9:45  AM — Presentation:  Status  of 
DOE's  Long-Term  Data  Stewardship 
Program  at  EM  Sites — Steven 
Living.stone,  Office  of  Environmental 
Management 

9:45-10:15  AM— Presentation  & 
Demonstration:  "DOE  Information 
Bridge"  Technology  Tool — Walter 
Warnick,  Office  of  Energy  Research 

10:15-10:30  AM— Break 

10:30-11:00  AM— Status  Report: 
Implementation  of  OAP  Interim 
Report  Recommendations — Howard 
Landon,  Office  of  Information 
Management;  and  Richard  Lyons, 
Office  of  Declassification 

11:00-11:30  AM— Guest  Presentation  & 
Discussion:  Perspectives  on 
Openness — Rose  Gottemoeller, 
Director  of  the  Office  of  Nuclear 
Nonproliferation  and  National 
Security  (Invited) 

11:30-11:45  AM— Public  Comment 
Period 

11:45-1:00  PM— Lunch  Break 
1:00-3:45  PM— Working  Session:  Panel 
&  Subpanel  Organization,  Scope,  and 
Work  Plans— OAP  Members. 
Facilitated  by  Dr.  Richard  Meserve 

3:45-4:00  PM — Public  Comment  Period 
4:00  PM— Adjourn 

This  tentative  agenda  is  subject  to 
change.  A  final  agenda  will  be  available 
at  the  meeting. 

Public  Participation:  The  Chairman  of 
the  Panel  is  empowered  to  conduct  the 
meeting  in  a  way  which  will,  in  the 
Chairman's  judgment,  facilitate  the 
orderly  conduct  of  business.  During  its 
meeting  in  Washington,  DC,  the  Panel 
welcomes  public  comment.  Members  of 
the  public  will  be  heard  in  the  order  in 
which  they  sign  up  at  the  beginning  of 
the  meeting.  The  Panel  will  make  every 
effort  to  hear  the  views  of  all  interested 
parties.  Written  comments  may  be 
submitted  to  Skila  Harris,  Executive 
Director,  Secretary  of  Energy  Advisory 
Board,  AB-1,  US  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585. 

Minutes:  Minutes  and  a  transcript  of 
the  meeting  will  be  available  for  public 
review  and  copying  approximately  30 
days  following  the  meeting  at  the 
Freedom  of  Information  Public  Reading 
Room,  lE-190  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC,  between  9:00  A.M.  and 
4:00  P.M.,  Monday  through  Friday 
except  Federal  holidays.  Information  on 
the  Openness  Advisory  Panel  may  also 
be  found  at  the  Secretary  of  Energy 
Advisory  Board's  web  site,  located  at 
http://www.hr.doe.gov/seab. 


Issued  at  Washington.  DC  on  August  10. 
1998 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

|FR  Doc.  98-21878  Filed  8-13-98:  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-700-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

August  10.  1998. 

Take  notice  that  on  July  30.  1998, 
Columbia  Gas  Transmission  Corporation 
(Columbia  Gas),  12801  Fair  Lakes 
Parkway,  Fairfax,  Virginia  22030-1046, 
filed  in  Docket  No.  CP98-700-000  a 
request  pursuant  to  Sections  157.205 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.216)  for 
permission  and  approval  to  abandon, 
certain  natural  gas  facilities  located  in 
Greene  County.  Pennsylvania.  Columbia 
Gas  makes  such  request  under  its 
blanket  certificate  issued  in  Docket  No. 
CP83-76-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically.  Columbia  Gas  proposes 
to  abandon  approximately  0.61  mile  of 
10-inch  transmission  Line  10  and 
appurtenances.  0.05  mile  of  4-inch 
transmission  Line  803  and 
appurtenances,  and  one  point  of 
delivery  to  Columbia  Gas  of 
Pennsylvania.  Inc.  (CPA).  It  is  stated 
that  the  section  of  Line  10  proposed  to 
be  abandoned,  is  an  uncoated  pipeline 
that  once  transported  gas  for  local 
producers,  a  supply  which  no  longer 
exists.  Columbia  Gas  avers  there  are  no 
points  of  delivery  from  this  section  of 
Line  10,  and  that  the  section  of  Line  803 
for  which  abandonment  authority  is 
requested,  formerly  provided  service  to 
CPA,  but  is  no  longer  utilized  for  that 
purpose  since  CPA  has  a  new  supply  to 
its  market. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
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filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 
[FR  Doc,  98-21817  Filed  8-13-98:  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-330-001] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Compliance  Filing 

August  10.  1998. 

Take  notice  that  on  August  5,  1998, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  August  1,  1998: 

Substitute  Fourth  Revised  Sheet  No.  2403 
Second  Revised  Sheet  No.  2502 

Koch  is  submitting  the  above 
referenced  tariff  sheets  in  compliance 
with  the  Commission's  Letter  Order 
issued  July  31,  1998,  in  the  above 
captioned  docket. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary'. 
|FR  Doc.  98-21825  Filed  8-13-98:  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-329-001] 

Mobile  Bay  Pipeline  Company;  Notice 
of  Compliance  Filing 

August  10,  1998. 

Take  notice  that  on  August  5,  1998, 
Mobile  Bay  Pipeline  Company  (Mobile 
Bay)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  August  1. 
1998: 

Substitute  Second  Revised  Sheet  No.  186.'\ 
Second  Revised  Sheet  No.  274 

Mobile  Bay  is  submitting  the  above 
referenced  tariff  sheets  in  compliance 
with  the  Commission's  Letter  Order 
issued  July  31,  1998,  in  the  above 
captioned  docket. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator\'  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretan: 
|FR  Doc  98-21824  Filed  8-13-98;  8:45  ami 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9S-707-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Request  Under  Blanket 
Authorization 

August  10.  1998. 

Take  notice  that  on  August  3,  1998, 
National  Fuel  Gas  Supply  Corporation 
(National).  10  Lafayette  Square.  Buffalo. 
New  York  14203,  filed  in  Docket  No. 
CP98-707-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
National  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  construct 
and  operate  a  new  sales  tap  in  Warren 


County,  Pennsylvania  under  National's 
blanket  certificate  issued  in  Docket  No. 
CP83-4-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

National  proposes  to  construct  and 
operate  a  new  sales  tap.  for  deliverv  of 
approximately  4.305  Dth  per  dav  of  gas 
with  a  maximunj  capacilv  of 
approximately  6.50<1  Dth  per  dav  to 
Columbia  Gas  of  Pennsylvania,  Inc. 
National  Fuel  states  that  the  proposed 
sales  tap  would  be  located  on  its  Line 
L.  National  Fuel  estimates  that  the  cost 
of  construction  would  be  599,000,  for 
which  National  Fuel  will  be  reimbursed. 

Any  person  or  the  Commission  s  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  IS  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  .'\ct. 
David  P.  Boergers, 
SeiTPtan 

|FR  Doc   9H-21818  Filed  8-13-98:  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Overthrust  Pipeline  Company;  Notice 
of  Tariff  Filing 

August  10,  1498 

Take  notice  that  on  August  5,  1998. 
0\'erthrust  Pipeline  Compan\ 
(Overthrust)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff. 
Original  \'olume  No.  1  and  First  Revised 
Volume  .\o.  1-A.  the  following  revised 
tariff  sheets,  to  be  effective  September  4. 
1998: 

Original  Volume  No.  1 

Fifth  Revised  Sheet  No.  3 
Second  Ke\ispd  Sheet  No,  27 
.Second  Revised  Sheet  ,N'o,  34 

4First  Revised  Volume  No.  1-A 

Second  Revised  .Sheet  No,  2 
First  Revised  Sheet  No  38 


43696 


Federal  Register/ Vol.  63,  No.   157 /Friday. 


August 


14.'  1998 /Notices 


First  Rfvist'd  Sheet  No.  64 
First  Revised  Sheet  No.  70A 
First  Revised  Sheet  No.  71 

Overthnist  states  that  the  purpose  of 
this  fihng  is  four  fold.  First,  to  revise  the 
preliminary  statement:  second,  to 
explain  that  Overthrust's  standard 
calibration  cycle  is  quarterly,  rather 
than  monthly;  third,  to  provide  for 
notification,  via  electronic  means,  of  a 
force  majeure  condition  on  the  pipeline 
and  fourth,  to  make  a  technical 
correction  in  §  ,5.2  of  the  General  Terms 
and  Conditions  of  First  Revised  Volume 
No.  1-A  of  Overthrust's  tariff. 

Overthrust  states  further  that  a  copy 
of  this  filing  has  been  ser\'ed  upon  its 
customers,  the  Public  Service 
Commission  of  Utah  and  the  Public; 
Service  Commission  of  Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  38,5.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  .serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretun: 
(FR  Doc.  98-21820  Filed  8-13-98.  8:45  am] 

BILUNG  CODE  6717-01-*! 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No,  ER9&~3526-000] 

Shamrock  Trading,  LLC;  Notice  of 
Issuance  of  Order 

August  10.  1998. 

Shamrock  Trading  LLC  (Shamrock) 
submitted  for  filing  a  rate  schedule 
under  which  Shamrock  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Shamrock 
also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
Shamrock  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Shamrock. 


On  August  7,  1998,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Rate  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following; 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Shamrock  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Shamrock  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Shamrock's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
September  8,  1998.  Copies  of  the  full 
text  of  the  order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street.  NE..  Washington,  DC 
20426. 

David  P.  Boergers, 
Sr-criitur}'. 
(FR  Doc.  98-21847  Filed  8-13-98:  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-696-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Application 

August  10.  1998. 

Take  notice  that  on  July  27,  1998, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  20008, 
Owensboro,  Kentucky  42304,  filed  an 
application  in  Docket  No.  CP98-696- 
000  pursuant  to  section  7(b)  of  the 
Natural  Gas  Act  for  permission  and 
approval  to  abandon  its  North  Elton 
System  consisting  of  the  North  Elton  8  ' 


Line,  the  North  Elton-Daigle  #1  4  '  Line, 
the  North  Elton-Reese  4"  line,  the 
North-LeDoux  3"  Line  and  the 
Stanolind  Oil  &  Gas  Corporation 
(Stanolind)  Meter  Station  in  Jefferson 
Davis  and  Allen  Parishes  Louisiana,  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Gas  production  to  the  North  Elton 
Lines  has  been  depleted  for  sometime; 
however,  these  lines  could  not  be 
removed  because  of  a  contractual 
commitment  to  receive  gas  for  ANR  at 
the  Stanolind  Meter  Station.  On  April 
24,  1997.  Texas  Gas  received  approval 
in  Docket  No.  CP97-288-000  to 
abandon  the  related  transportation 
service  for  ANR,  which  was  authorized 
in  Docket  No.  G-10395.  With  the 
Abandonment  of  this  transportation 
service,  the  facilities  proposed  to  be 
abandoned  herein  are  no  longer  needed. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
31,  1998.  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  and 
385.211  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding,  any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intei^'ene  is  timely  filed,  or 
it  the  Commission  on  its  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
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unnecessary  for  Texas  Gas  to  appear  or 

be  represented  at  the  hearing. 

David  P.  Boergers. 

Secretary. 

(FR  Doc.  98-21819  Filed  8-13-98;  8:45  am) 

BILLING  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-208-003] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  10.  1998. 

Take  notice  that  on  August  5,  1998, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  tariff 
sheets,  with  the  proposed  effective  date 
of  June  1,  1998: 

Substitute  Original  Sheet  No.  271A 
Second  Substitute  Original  Sheet  Nos.  271B. 
271C,  and  2710 

Williams  states  that  it  filed  an  Answer 
to  Protests  of  the  Kansas  Corporation 
Commission  and  the  Missouri  Public 
Service  Commission  on  July  10,  1998 
(July  10  Answer).  Included  in  that  filing 
were  informal  tariff  sheets  which 
contained  modifications  to  the  reverse 
auction  process  that  Williams  was 
willing  to  make.  By  order  issued  July  30, 
1998,  the  Commission  accepted  the 
compliance  filing  filed  June  15,  1998, 
subject  to  the  Williams  filing  the  further 
modifications  set  forth  in  its  July  10 
Answer  in  proper  tariff  format  within  5 
business  days  after  the  order  issued.  The 
instant  filing  is  being  made  to  comply 
with  the  order. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 


public  inspection  in  the  Public 
Reference  Room. 
David  P.  Boergers, 

Sec  ret  a  r\'. 

|FR  Doc.  98-21823  Filed  8-13-98;  8:45  am) 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Declaration  of  Intention 

August  10.  1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Declaration  of 
Intention. 

b.  Docket  No:  DI98-1-000. 

c.  Date  Filed:  June  15.  1998. 

d.  Applicant:  Bering  Pacific  Ranches 
Ltd. 

e.  Name  of  Project:  Bering  Pacific 
Ranch  Mini  Hydroelectric  Project. 

/.  Location:  Located  on  33  Creek,  near 
the  abandoned  Fort  Glenn,  Umnak 
Island,  Alaska.  The  powerhouse  is 
located  approximately  3.5  miles  from 
the  confluence  with  the  Pacific  Ocean  in 
section  30,  T.  78  S..  R.  128  W.  The 
intake  is  located  in  section  25,  T.  78  S., 
R.  129  W.,  Seward  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  Section  791(a)-825(r). 

h.  Applicant  Contact:  Bruce  Hubbard, 
President,  Bering  Pacific  Ranches,  Ltd, 
403  Fir.st  Ave.,  SE.,  High  River,  Alberta 
TlV  1H6,  (403)  652-1386. 

;.  FERC  Contact:  Diane  M.  Murray, 
(202) 219-2682. 

/.  Comment  Date:  September  24,  1998. 

k.  Description  of  Project:  The  project 
consists  of:  (1)  an  existing  small 
diversion  structure  about  4  feet  high  and 
10  feet  wide;  (2)  9,005  feet  or  existing 
10"  wood-stave  pipe,  2,142  feet  of 
existing  10"  steel  pipe;  (3)  a  proposed 
powerhouse  containing  a  generator  with 
a  capacity  of  54  kilowatts;  and  (4) 
appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory- 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 


con,struction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1 .  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B  Comments.  Protests,  or  Motions  to 
lnter\'ene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385,210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
inter\'ene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Ci.  Filing  and  Serx'ice  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  ", 

■RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTESTS  ".  OR 
"MOTION  TO  INTERVENE  ".  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  DC. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Boergers, 
Secretary-. 
|FR  Doc.  98-21821  Filed  8-13-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PL98-7-000] 

Technical  Conference  on  Year  2000 
Issues  for  the  Oil  and  Natural  Gas 
Sector;  Notice  of  Technical  Conference 

August  10,  1998. 

Take  notice  that  the  Federal  Energy 
Regulatory  Commission  (FERC)  is 
sponsoring  a  technical  conference  to  be 
held  on  Friday,  September  18,  1998.  at 
9:00  a.m.,  888  First  Street,  NE., 
Washington,  DC  20426  in  the 
Commission  meeting  room.  This 
conference  is  being  held  as  an  outreach 
for  the  President's  Council  on  Year  2000 
Conversion's  (Council).  The  Council  has 
designated  FERC  as  the  lead  agency  for 
the  oil  and  gas  sector  of  its  Energy 
Working  Group.  The  conference  will  be 
hosted  by  the  Natural  Gas  Council 
(NGC)  and  American  Petroleum 
Institute  (API).  All  interested  persons 
are  invited  to  attend. 

This  technical  conference  will  focus 
on  promoting  awareness  of  Year  2000 
(Y2K)  issues  and  coordinating 
information  sharing  on  testing  and 
solutions  among  companies  in  the  oil 
and  natural  gas  industries  rather  than 
internal  solutions  of  individual 
companies. 

The  industry  associations  that  are  part 
of  the  Council's  oil  and  gas  sector  will 
present  preliminary  results  of  a  Y2K 
readiness  survey  of  the  oil  and  natural 
gas  industries.  This  survey  was 
developed  by  the  oil  and  gas  sector  of 
the  Council's  Energy  Working  Group, 
and  will  be  repeated  quarterly.  The 
industry  associations  are  distributing 
the  survey  to  individual  companies.  The 
industry  associations  and  umbrella 
organizations  (such  as  NGC,  API,  and 
Gas  Industry  Standards  Board)  are 
compiling  and  aggregating  survey 
results  so  that  individual  company 
responses  remain  anonymous.  It  is  these 
aggregated  results  that  will  be  presented 
at  the  conference.  The  Council's  oil  and 
gas  sector  group  is  also  developing  a 
Website  that  will  be  linked  to  the 
Council's  Website  (www.y2k.gov), 
where  aggregated  survey  results  and 
other  related  information  will  be  posted 
and  made  available  to  the  public. 

A  more  detailed  agenda  will  be 
published  before  the  conference.  The 
public  may  participate  during  question 
and  answer  periods,  but  no  witness 
panels  will  be  established.  Written 
comments  are  welcome  at  any  time  and 
should  reference  Docket  No.  PL98-7- 
000.  For  additional  information,  please 
contact  Kathleen  Sherman  at  202-219- 


2834  or  by  electronic  mail  at 
"kathleen.sherman@ferc.fed.us." 

If  there  is  sufficient  interest  from 
those  outside  the  Washington,  DC, 
metropolitan  area,  the  Capitol 
Connection  may  broadcast  the 
conference  LIVE  via  satellite  for  a  fee.  If 
there  is  interest  in  the  Washington,  DC, 
area  for  this  program  or  you  need  more 
information  about  the  national 
broadcast,  please  call  Shirley  Al-Jarani 
or  Julia  Morelli  at  the  Capitol 
Connection  (703-993-3100)  no  later 
than  September  15,  1998.  In  addition. 
National  Narrowcast  Network's  Hearing- 
On-The-Line  service  covers  all  FERC 
meetings  live  by  telephone  so  that 
interested  persons  can  listen  at  their 
desks,  from  their  homes,  or  from  any 
phone,  without  special  equipment. 
Billing  is  based  on  time  on-line.  Call 
202-966-2211  for  further  details. 
David  P.  Boergers, 
Secretary: 
[PR  Doc.  98-21822  Filed  8-13-98:  8:45  am] 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-5494-4] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities.  General  Information  (202) 

564-7167  or  (202) 564-7153. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  August  3,  1998  Through  August  7, 
1998 

Pursuant  to  40  CFR  1506.9 

EIS  No.  980301.  Final  Supplement, 
AFS.  SD.  Anchor  Hill  Mine 
Expansion  Project  in  Gilt  Edge  Mine, 
Additional  Information  and 
Clarification,  Plan-of-Operations, 
Approval  Black  Hills  National  Forest, 
SD,  Due:  September  14,  1998.  Contact: 
Don  Murray  (605)  578-2744. 

EIS  No.  980302.  Draft  EIS.  AFS.  MI, 
Perkins-Manistique  138  kV 
Transmission  Line  Project.  Wisconsin 
Electric/Edison  Sault  Electric, 
Construction  and  Operation, 
Application  for  a  Special-Use-Permit. 
Hiawatha  National  Forest.  Upper 
Peninsula,  MI,  Due:  September  28, 
1998,  Contact:  Patty  Beyer  (906)  228- 
9681. 

EIS  No.  980303,  Revised  Draft  EIS,  USN, 
GU.  AK,  AS,  HI,  Marianas  Islands 
Military  Training,  Implementation, 
Continue  Use  of  DOD-Controlled 
Lands.  Proposed  sites  Tinian  Military 
Lease  Area.  Guam  Active  Military 
Bases  and  Farallon  de  Medina  (FDM) 


a  Navy-Leased  Island.  HI,  Due: 
September  28.  1998,  Contact:  Fred 
Minato  (808)  471-9338. 

EIS  No.  980304,  Final  EIS,  BLM,  NV. 
Trenton  Canyon  Mining  Project, 
Construction,  Operation  and 
Expansion,  Plan  of  Operation,  Valma 
and  North  Peak  Deposits,  Humboldt 
and  Lander  Counties.  NV,  Due: 
September  14,  1998,  Contact:  Rodney 
Herrick  (702)  623-1500. 

EIS  No.  980305,  Final  EIS,  FHW,  NH, 
NH-111  in  the  Towns  Windham  and 
Salem  Improvements,  Funding, 
NPDES  and  COE  Section  404  Permits, 
NH,  Due:  September  14,  1998, 
Contact:  William  F.  O'Donnell.  PE 
(603) 225-1608. 

EIS  No.  980306,  Draft  EIS,  COE,  CA, 
Hamilton  Wetland  Restoration 
Project,  Tidal  Salt  Marsh  Habitat, 
Alameda  County,  CA.  Due:  September 
28,  1998,  Contact:  Eric  JoUiffe  (415) 
977-8543. 

EIS  No.  980307.  Final  EIS,  EPA.  MS,  FL. 
AL,  Eastern  Gulf  of  Mexico  Offshore 
Oil  and  Gas  Extraction,  Issuance  of 
National  Pollutant  Discharge 
Elimination  System  Permitting  for 
Wastewater  Discharge  General  Permit 
for  Exploration  and  Development/ 
Production,  MS,  AL  and  FL,  Due: 
September  14.  1998,  Contact:  Lena 
Scott  (404)  562-9607. 

EIS  No.  980308,  Draft  EIS.  AFS,  CO, 
Arapahoe  Basin  Ski  Area  Master 
Development  Plan,  Construction  and 
Operation,  COE  Section  404  Permit, 
White  River  National  Forest,  Dillon 
Ranger  District,  Summit  County,  CO, 
Due:  September  28,  1998,  Contact: 
Michael  Liu  (970)  468-5000. 

EIS  No.  980310,  Final  EIS,  AFS,  OR, 
Moose  Subwatershed  Timber  Harvest 
and  Other  Vegetation  Management 
Actions,  Central  Cascade  Adaptive 
Management  (CCAMA),  Willamette 
National  Forest,  Sweet  Home  Ranger 
District,  Linn  County.  OR,  Due: 
September  14, 1998,  Contact:  Donna 
Short  (541)  367-5168. 

Amended  Notices 

EIS  No.  920375,  Draft  EIS.  AFS.  OR. 
West  Indigo  Timber  Sales  and  Other 
Projects  Land  and  Resource 
Management  Plan,  Implementation, 
Siskiyou  National  Forest,  Galice 
Ranger  District,  Curry  County,  OR, 
Due:  November  9,  1992,  Contact: 
William  J.  Gasow  (503)  479-5301. 

Published  FR  09-25-92— Officially 
Canceled  by  the  Preparing  Agency. 

EIS  No.  980182,  Draft  EIS,  BLM,  CA, 
Telephone  Flat  Geothermal  Power 
Plant  within  the  Glass  Mountain 
Known  Geothermal  Resource  Area, 
Construction,  Operation  and 
Decommissioning  of  a  48  megawatt 
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(M\V)  Geothornial  FMant,  Modoc 
National  Forest.  Siskiyou  County.  CA. 
Due:  August  24,  1998.  Contact:  ' 
Randall  Sharp  (520)  233-8848. 

Published  FR  05-22-98— Review  Period 
extended. 

EIS  No.  980218.  Draft  EIS,  COE.  AK, 
Beaufort  Sea  Oil  and  Gas 
Development  Northstar  Project. 
Implementation,  NPDES  Permit.  Sea 
Island,  Alaskan  Beaufort  Sea,  Offshore 
Marine  Environment  and  Onshore 
Northslope  of  Alaskan  Coastal  Plain. 
AK.  Due:  August  31.  1998.  Contact: 
Ms.  Terry  Carpenter  (907)  753-2712. 

Published  FR  06-12-98— Review  Period 
Extended. 

Dated:  August  11.  1998. 
William  D,  Dickerson, 

Director,  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

|FR  Doc.  98-21940  Filed  8-13-98:  8:45  am] 
BILLING  CODE  6S60-«(MJ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-5494-5] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  July  13,  1998  Through  July  17, 
1998  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  OFFICE  OF  FEDERAL 
ACTIVITIES  AT  (202)  564-7167.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated  April 
10,  1998  (63  FR  17856). 

Draft  EISs 

ERP  No.  D-DOE-E00007-SC  Rating 
EC2.  Tritium  Extraction  FaciUty  (TEFl. 
Construction  and  Operation  near  the 
Center  of  Savannah  River  Site  at  H  Area. 
(DOE/EIS-0271D).  Aiken  and  Barnwell 
Counties.  SC. 

Summary:  EPA  had  environmental 
concerns  about  the  project.  The  Final 
EIS  should  provide  more  information 
about  emergency  response  plans  for 
potential  spills  and  accidents. 

ERP  No.  D-NPS-E61073-MS  Rating 
ECl,  Natchez  Trace  Parkway, 
Construction  of  Section  3X  Southern 
Terminus,  Adam  Counties,  MS. 

Summary:  EPA  had  environmental 
concerns  about  adverse  impacts  to 
wetlands  which  should  be  avoided  to 
fully  protect  the  environment. 


ERP  No.  D-UAF-Jl  1012-00  Rating 
LO.  Colorado  Airspace  Initiative. 
Modifications  to  the  National  Airspace 
System,  such  as  the  F-16  Aircraft  and 
Aircrews  of  the  140th  Wing  of  the 
Colorado  Air  National  Guard,  also 
existing  Military  Operations  Areas 
(MOAs)  and  Militarv  Training  Routes 
(MTRs),  CO,  NM.  KS,  NB  and  \VY. 

Summary:  EPA  had  no  comments  to 
the  proposed  action. 

Final  EISs 

ERP  No.  F-AFS-L65299-AK.  Cascade 
Point  Access  Road.  Construction, 
Maintenance  and  Operation,  Road 
Easement  within  National  Forest  System 
land  in  the  vicinity  of  Echo  Cove,  EPA 
Permit,  COE  Section  10  and  404 
Permits.  Juneau.  AK. 

Summary:  EPA  continued  to  have 
objections  to  a  Purpose  and  Need 
statement  that  results  in  the  evaluation 
of  a  restricted  range  of  alternatives,  the 
potentially  significant  direct,  indirect, 
and  cumulative  environmental  impacts 
to  Berners  Bay.  and  the  level  of 
information/analyses  presented  in  the 
EIS. 

ERP  No.  F-USN-E11038-O0.  USS 
SEAWOLF  Submarine  Shock  Testing. 
Implementation,  located  in  the  Offshore 
Mayport.  FL  or  Norfolk,  VA. 

Summary:  EPA  continued  to  have 
some  environmental  concerns  about  the 
Seawolf  testing  and  awaits  with  interest 
the  outcome  of  additional,  future  tests. 

Other 

ERP  No.  LD-BLM-L61219-AK  Rating 
LO.  Squirrel  River  Wild  and  Scenic 
River  Suitability  Study,  Designation  and 
Non-Designation,  National  Wild  and 
Scenic  Rivers  System,  AK. 

Summary:  EPA  used  a  screening  tool 
to  conduct  a  limited  review  of  the 
action.  Based  upon  the  screen,  EPA  does 
not  foresee  having  any  environmental 
objections  to  the  proposed  project.  EP.-\ 
will  not  be  conducting  a  detailed 
review. 

Dated:  August  11.  1998. 
William  D.  Dickerson, 

Director,  S'EPA  Compliance  Division,  Office 

of  Federal  Activities. 

|FR  Doc.  98-21941  Filed  8-13-98:  8;45  am] 

BILLING  CODE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00247;  FRL-6021-1] 

Cooperative  Agreements  to  Develop 
and  Carry  Out  Authorized  State 
Training,  Accreditation,  and 
Certification  Programs  for  Lead-Based 
Paint  Professionals 

AGENCY:  Environmental  Prntfction 
Agency  (EPA). 

ACTION:  .Notice  of  funds  availability; 
solicitation  of  applications  for  financial 

assistanc:e. 

SUMMARY:  This  notice  announces  EP.\'s 
intent  to  enter  into  cooperati\  e 
agreements  with  states,  territories, 
Indian  tribes,  and  the  District  of 
Columbia  which  provide  financial 
assistance  for  purposes  of  developing 
and  carr\ing  out  EP.-\-authon?.fd 
training,  accreditation  and  certification 
programs  for  professionals  engaged  in 
lead-based  paint  activities.  In  the  past, 
recipients  of  the  cooperative  agreements 
have  used  the  funds  to  assist  in  program 
development  and  prepare  for  program 
authorization.  A  number  of  states  and 
tribes  are  making  significant  progress  in 
developing  authorizable  programs  and 
EPA  would  like  to  continue  to  support 
the  development  and  authorization  of 
these  programs.  These  programs  and 
this  financial  assistance  are  authorized 
by  section  404  of  the  Toxic  Substances 
Control  Act  (TSCA).  This  notice 
describes  eligibility  criteria,  eligible 
activities,  application  procedures  and 
requirements,  and  funding  criteria.  EP.^ 
anticipates  that  up  to  S12.5  million  will 
be  available  during  Federal  fiscal  vear 
1998  (FY  98)  for  awards  to  states,  Indian 
tribes,  territories,  and  the  District  of 
Columbia  for  the  development, 
implementation  and  administration  of 
EPA-authorized  training,  accreditation, 
and  certification  programs.  This  is  the 
fifth  year  that  funding  is  being  made 
available  for  this  cooperative  agreement 
program.  Subject  to  future  budget 
limitations.  EP.'X  plans  to  provide  this 
support  on  a  continuing  basis  to  eligible 
states,  territories.  Indian  tribes  and  the 
District  of  Columbia.  All  cooperative 
agreements  will  be  administered  by  the 
appropriate  EP,^  Regional  office, 
DATES:  In  order  to  be  considered  for 
funding  during  the  F"^'  98  award  c\cle. 
all  applications  must  be  received  bv  the 
appropriate  EPA  Regional  office  on  or 
before  September  14.  1998.  EP.\  will 
make  its  award  decisions  and  execute 
its  F'^'  99  cooperative  agreements  by 
September  30.  1998, 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact:  Susan  B. 
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Hazen.  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
(202)  5.54-1404,  TDD:  (202)  554-0551, 
e-mail:  TSCA-Hotline@epamail.epa.gov. 
For  technical  information,  contact  the 
appropriate  Regional  Primary  Lead 
Contact  person  listed  in  Unit  VI.  of  this 
notice. 

SUPPLEMENTARY  INFORMATION:  Section 
404(g)  of  TSCA  authorizes  EPA  to  award 
non-matching  cooperative  agreements  to 
states,  territories,  the  District  of 
Columbia  and  eligible  Indian  tribes  to 
develop  and  carry  out  authorized 
programs  to  ensure  that  individuals 
engaged  in  lead-based  paint  activities 
are  properly  trained;  that  training 
programs  are  accredited:  and  that 
contractors  engaged  in  such  activities 
are  certified. 

Although  EPA's  goal  is  to  have 
approved  programs  in  all  states,  the 
District  of  Columbia,  and  a  large  number 
of  territories  and  Indian  tribes,  the 
Agency  and  Congress  anticipated  that 
there  will  be  a  number  of  states, 
territories,  and  Indian  tribes  that  will 
not  seek  program  authorization.  The 
Agency's  FY  98  appropriation  provides 
EPA  with  the  authority  to  use  FY  98 
section  404(g)  funds  to  directly 
implement  a  Federal  program  for  non- 
authorized  states,  territories.  Indian 
tribes,  and  the  District  of  Columbia. 

Pursuant  to  Title  IV  of  TSCA,  EPA 
encourages  states,  territories,  the  District 
of  Columbia,  and  Indian  tribes  to  seek 
authorization  of  their  own  training, 
accreditation,  and  certification  programs 
for  lead-based  paint  activities.  EPA 
therefore  recommends  that  parties  seek 
funding  through  the  TSCA  Title  IV 
section  404(g)  assistance  program, 
which  is  now  being  implemented  to 
help  achieve  these  ends.  EPA  further 
recommends  that  parties  plan  to  utilize 
this  cooperative  agreement  support  in  a 
way  that  complements  any  related 
financial  assistance  they  may  receive 
from  other  Federal  sources.  EPA  will 
seek  to  ensure  that  all  Federally-funded 
lead  activities  are  undertaken  in  a 
coordinated  fashion.  In  addition, 
recipients  must  comply  with  the 
requirements  of  40  CFR  31.25  with 
respect  to  program  income. 

I.  Eligibility 

States,  territories,  the  District  of 
Columbia,  and  Indian  tribes  that  meet 
the  criteria  at  40  CFR  745.330  are 
eligible  to  apply  for  financial  assistance 
under  this  cooperative  agreement 
program.  However,  awarding  of  funds 
will  be  based  upon  the  progress  in 
developing  an  approvable  program. 


including  implementing  regulations. 
Failure  to  make  satisfactory  progress 
towards  program  authorization  may 
result  in  a  state,  territory,  Indian  tribe  or 
the  District  of  Columbia  not  receiving 
funding.  The  EPA  Regional  offices  will 
have  sole  discretion  with  respect  to 
determining  whether  sufficient  progress 
is  being  made  by  a  given  state,  territory. 
Indian  tribe  and/or  the  District  of 
Columbia  towards  the  development  and 
implementation  of  a  program  under 
TSCA  Title  IV. 

In  order  for  Indian  tribes  to  be  eligible 
for  financial  assistance  under  this 
program,  the  Indian  tribes  must 
demonstrate  that  they  meet  the  criteria 
at  40  CFR  745.330.  Pursuant  to  40  CFR 
735.330.  as  amended  in  1998,  the 
Administrator  may  treat  a  Tribe  as 
eligible  to  apply  for  a  TSCA  section 
404(g)  grant  if  the  Tribe: 

(a)  Is  recognized  by  the  Secretary  of 
Interior. 

(b)  Has  an  existing  government 
exercising  substantial  governmental 
duties  and  powers. 

(c)  Has  adequate  authority  to  carry  out 
the  grant  activities. 

(d)  Is  reasonably  expected  to  be 
capable,  in  the  Administrator's 
judgment,  of  administering  the  grant 
program. 

If  the  Administrator  has  previously 
determined  that  an  Indian  tribe  has  met 
the  prerequisites  in  §  745.330(a)  and  (b) 
for  another  EPA  program,  the  Tribe  need 
only  provide  that  information  unique  to 
the  TSCA  404(g)  grant  program  required 
by  §745. 330(d). 

II.  Authority 

The  TSCA  Title  IV  State  Lead 
Cooperative  Agreement  Program"  is  a 
financial  assistance  program 
administered  by  EPA  under  the 
authority  of  section  404(g)  of  TSCA. 
Each  of  EPA's  10  Regional 
Administrators  has  been  delegated  the 
authority  to  enter  into  cooperative 
agreements  with  eligible  states, 
territories.  Indian  tribes,  and  the  District 
of  Columbia. 

III.  Activities  to  be  Funded 

Over  the  past  4  years.  EPA  has 
provided  financial  assistance  to  the 
states,  territories,  Indian  tribes,  and  the 
District  of  Columbia  aimed  at  the 
development,  implementation,  and 
enforcement  of  authorized  programs  as 
outlined  under  the  Final  Lead  402/404 
rule.  The  primary  focus  of  the  FY  99 
cooperative  agreements  will  be  on  the 
implementation,  administration,  and 
enforcement  of  approved  programs. 
However,  states,  territories,  the  District 
of  Columbia,  and  Indian  tribes  that  do 
not  have  authorized  programs  may  still 


receive  cooperative  agreements  for  the 
continued  development  of  lead-based 
paint  certification  and  accreditation 
programs. 

Examples  of  eligible  activities 
include:  maintain,  improve  and/or 
develop  the  appropriate  infrastructure 
to  administer  and  enforce  a  program; 
oversee  accredited  training  programs; 
implement  a  compliance  assistance 
program;  and  implement  the  timely 
training  of  enforcement  inspectors.  The 
"State.  Territory,  District  of  Columbia 
and  Tribal  Cooperative  Agreement 
Guidance  for  FY  1998"  (Guidance) 
issued  by  the  Agency  in  December  of 
1997  and  revised  in  July  of  1998, 
provides  a  list  of  eligible  activities 
organized  by  funding  priority.  Copies  of 
the  Guidance  may  be  obtained  by 
contacting  the  appropriate  Regional 
Primary  Lead  Contact  person  listed  in 
Unit  IV,  of  this  Notice.  Although  the  list 
in  the  final  Guidance  is  not  exhaustive, 
the  Agency  will  place  more  emphasis  on 
the  items  marked  high  priority. 

IV.  Allocation  of  Funds 

The  allocation  of  funds  process  has 
been  designed  to  transfer  the  funds  from 
the  EPA  Headquarters  Office  to  the  EPA 
Regional  Offices.  EPA  Regional  Offices 
will  have  discretion  in  the  distribution 
of  the  TSCA  section  404(g)  funds 
outlined  in  this  notice. 

For  the  FY  98  funding  cycle.  $100,000 
of  funds  will  be  set  aside  for  each  of  the 
10  EPA  Regional  offices  (total  $1.0 
million).  These  funds  are  primarily 
intended  to  provide  each  Region  with 
the  means  of  awarding  funds  to  states, 
territories,  Indian  tribes  and/or  the 
District  of  Columbia  based  upon 
program  progress  and  quality.  The 
Regional  offices  will  also  have  the 
discretion  to  use  these  dollars  for  the 
direct  implementation  of  the  Federal 
program  within  the  Region. 

For  FY  98  funding,  EPA  is  allocating 
up  to  $1.5  million  for  Indian  Tribes  who 
have  either  received  authorization  for  a 
Tribal  lead-based  paint  activities 
program  or  have  made  substantial 
progress  towards  the  development  of  a 
lead-based  paint  activities  program.  EPA 
expects  to  issue  an  additional  Notice  of 
Funds  Availability  for  Indian  Tribes 
who  are  in  the  initial  developmental 
stages  of  a  lead-based  paint  activities 
program.  Tribes  that  have  received 
grants  in  previous  years  and  receive 
funding  under  this  notice  will  not  be 
eligible  to  receive  funding  under  the 
subsequent  notice. 

Each  Indian  tribe  that  submits  a 
qualifying  proposal  and  is  making 
sufficient  progress  towards 
implementation  of  an  approvable 
training,  accreditation,  and  certification 
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program  will  be  entitled  to  a  base 
funding  level  of  $50,000  with  the 
exception  of  the  Navajo  and  Cherokee 
Nations  which  are  entitled  to  a  base 
funding  level  of  $75,000.  Eligible  Indian 
tribes  may  also  apply  for  funding  above 
the  base  level.  Distribution  of  the  Indian 
tribe  funds  above  the  base  funding  level 
will  be  dependent  upon  the  number  of 
qualified  applicants,  program  progress, 
tribal  population,  and  other  factors  as 
appropriate.  Any  of  the  Indian  funds 
remaining  after  the  awarding  of 
cooperative  agreements  to  qualified 
Indian  tribes  will  be  included  in  the 
formula  pool. 

The  Agency  will  use  a  two-tiered 
system  to  calculate  how  the  remaining 
$10.0  million  of  cooperative  agreement 
funds  will  be  distributed  to  the  Regional 
Offices  for  subsequent  distribution  to 
eligible  state,  territory,  and  the  District 
of  Columbia  applicants  (and  for  direct 
implementation  by  the  EPA  Regional 
offices  where  appropriate).  This  system 
is  aimed  at  providing  a  base  funding 
level  for  each  qualified  applicant  (and 
for  direct  implementation  by  the  EPA 
Regional  offices  where  appropriate), 
while  at  the  same  time,  targeting  areas 
with  the  greatest  potential  lead  hazard 
and  risk.  It  accomplishes  this  by 
providing  for  a  tier-one  distribution  of 
base  funding,  followed  by  a  tier-two 
distribution  of  formula  funding,  based 
upon  the  relative  lead  burden  estimated 
to  exist  within  a  state,  territory,  and  the 
District  of  Columbia. 

Each  state  and  the  District  of 
Columbia  that  submits  a  qualif>'ing 
proposal  to  the  Regions  and  is  making 
sufficient  progress  towards 
implementation  of  an  approvable 
training,  accreditation,  and  certification 
program  will  receive  a  base  funding 
allotment  of  $100,000.  Each  territor>' 
that  submits  a  qualifying  proposal  to  the 
Region  and  is  making  sufficient  progress 
towards  implementation  of  an 
approvable  training,  accreditation,  and 
certification  program  will  receive  a 
$50,000  base.  For  FY  98  funding,  each 
EPA  Regional  office  will  receive  a  base 
level  funding  of  $25,000  for  direct 
implementation  of  a  Federal  program  for 
each  state,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Virgin 
Islands,  Guam,  and  America  Samoa 
within  the  Region  which  does  not 
submit  an  application  and/or  receive  a 
cooperative  agreement  under  this 
funding  program.  Any  unsubscribed 
base  funding  will  be  added  to  the 
formula  funds  pool. 

States,  territories,  and  the  District  of 
Columbia  with  funding  requests 
exceeding  their  base  allotments  can  be 
given  apportioned  additional  sums 
("formula  funds")  based  upon  their 


relative  lead  burden  and  the  progress 
they  have  made  toward  establishing  a 
training,  certification,  and  accreditation 
program.  All  50  states,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  Virgin  Islands,  Guam,  and 
America  Samoa  will  be  used  to  calculate 
the  formula  distribution:  funds  will  then 
be  transferred  to  the  Regions  for 
distribution.  Formula  funds  for  states, 
territories,  and  the  District  of  Columbia 
which  are  not  funded  under  this 
cooperative  agreement  program  will  be 
distributed  to  the  appropriate  Regional 
office  for  use  in  the  direct 
implementation,  administration,  and 
enforcement  of  the  Federal  program. 

In  calculating  the  lead  burden  for  the 
formula  rankings,  EPA  will  use  readily 
available  data  derived  from  the  1990 
Census  of  Population  and  Housing, 
together  with  other  data  from  the  U.S. 
Department  of  Housing  and  Urban 
Development  (HUD).  The  formula  uses 
four  factors  to  generate  an  estimate  of 
the  potential  lead  problem,  or  "lead 
burden,"  in  each  state,  territory',  and  the 
District  of  Columbia.  Two  of  these 
factors,  the  number  of  housing  units 
with  lead-based  paint  and  the  number  of 
children  under  age  6,  express  the 
potential  magnitude  of  the  lead 
problem.  The  remaining  two  factors,  the 
fraction  of  young  children  in  poverty 
and  the  fraction  of  low-income  housing 
units  with  lead-based  paint,  express  the 
potential  severity  of  the  problem. 

In  determining  formula  rankings,  each 
state,  territory,  and  the  District  of 
Columbia  is  scored  independently  for 
each  factor,  and  the  four  individual 
factor  scores  for  the  state,  territory,  or 
the  District  of  Columbia  are  then 
summed  to  obtain  an  overall  score  for 
that  applicant  (a  combined  factor  score). 
The  combined  factor  scores  of  all  states, 
territories,  or  the  District  of  Columbia 
applying  for  formula  funds  are  then 
summed,  and  the  percentage  of  the  total 
sum  represented  by  each  applicant's 
score  is  then  identified.  When  the  total 
formula  funding  available  is  then 
multiplied  by  the  applicant's  percentage 
score,  the  applicant's  formula  allotment 
can  be  obtained. 

After  funding  levels  (base  and 
formula)  are  determined  for  each  state, 
territory,  Indian  tribe,  and  the  District  of 
Columbia,  the  funds  will  be  pooled  for 
each  Region  and  transferred  in  bulk  to 
the  respective  Regional  accounts.  The 
Regions  will  be  responsible  for 
awarding  the  cooperative  agreements. 
The  Regions  will  exercise  discretion  in 
distributing  funds  based  upon  progress 
made  towards  implementation  of  the 
TSCA  sections  402/404  programs, 
including  the  focus  on  high  program 
priorities  listed  in  the  FY  98  Guidance. 


EPA  Regions  will  have  the  discretion  in 
their  evaluation  of  how  well  an 
applicant  applies  and  meets  the  criteria, 
such  as  program  progress,  outlined  in 
this  notice. 

V.  Submission  Requirements 

To  be  considered  for  funding,  each 
application  must  include,  at  a 
minimum,  the  following  forms  and 
certifications  which  are  contained  in 
EPA's  "Application  Kit  for  Assistance": 
(1)  Standard  Form  424  (Application  for 
Federal  Assistance),  (2)  EPA  Form 
5700^8  (Procurement  Certification),  (3) 
Drug-Free  Workplace  Certification,  (4) 
Debarment  and  Suspension 
Certification,  (5)  Disclosure  of  Lobbying 
Activities,  and  (6)  a  return  mailing 
address.  In  addition  to  these  standard 
forms,  each  application  must  also 
include  a  work  plan,  a  detailed  line- 
item  budget  with  sufficient  information 
to  clearly  justify  costs,  a  list  of  work 
products  or  deliverables,  and  a  schedule 
for  their  completion  of  the  work  plan. 

Work  plans  are  to  be  negotiated 
between  applicants  and  their  EPA 
Regional  offices  to  ensure  that  priorities 
are  adequately  addressed.  Any 
application  from  a  state,  territory, 
Indian  tribe,  or  the  District  of  Columbia 
that  is  not  making  sufficient  progress 
towards  implementation  of  an 
approvable  training,  accreditation  and 
certification  program  may  not  be 
accepted.  Also,  any  applicant  proposing 
the  collection  of  environmentallv- 
related  measurements  or  data  generation 
must  adequately  address  the 
requirements  of  40  CFR  31.45  relating  to 
quality  assurance/quality  control.  These 
requirements  are  more  specifically 
outlined  in  the  "Guidance  Document  for 
the  Preparation  of  Quality  Assurance 
Project  Plans"  (May  1993)  published  by 
EPA's  Office  of  Pollution  Prevention 
and  Toxics.  This  document,  as  well  as 
the  application  kits  referred  to  above, 
may  be  obtained  from  EPA's  Regional 
offices. 

VI.  Application  Procedures  and 
Schedule 

Applications  must  be  submitted  to  the 
appropriate  EPA  Regional  office  in 
duplicate:  one  copy  to  the  Regional  lead 
program  branch  and  the  other  to  the 
Regional  grants  management  branch. 
Early  consultations  are  recommended 
between  prospective  applicants  and 
their  EPA  Regional  offices.  Because 
TSCA  Title  IV  cooperative  agreements 
will  be  administered  at  the  Regional 
level,  these  consultations  can  be  critical 
to  the  ultimate  success  of  the  project  or 
program.  .Mterthe  formula  funding 
calculations  are  determined  and  the 
funds  are  transferred  to  the  appropriate 
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EPA  Regional  account,  the  Regional 
Primary  Lead  Contact  person  will 
contact  the  applicant  and  discuss  the 
final  award.  EPA  Regional  Offices  may 
require  the  applicant  to  modify  its 
proposed  work  plan  and  cooperative 
agreement  based  upon  the  final  funding 
level  of  the  cooperative  agreement. 

EPA  reser\'es  the  right,  in  negotiating 
the  cooperative  agreement,  to  delete 
budget  items  that,  in  its  judgement,  are 
not  necessary  for  the  direct  support  of 
program  purposes,  and  to  request  the 
applicant  to  redirect  the  deleted  sums  to 
other  acceptable  purposes  or  make  a 
corresponding  reduction  in  the 
cooperative  agreement  request. 

The  cooperative  agreement  shall  be 
used  solely  for  the  purpose  described  in 
the  applicant's  approved 
implementation  plan  and  the  budget, 
including  any  changes  that  may  be 
negotiated  and  adopted  in  the 
cooperative  agreement. 

For  more  information  about  this 
financial  assistance  program,  or  for 
technical  assistance  in  preparing  an 
application  for  funding,  interested 
parties  should  contact  the  Regional 
Primary  Lead  Contact  person  in  the 
appropriate  EPA  Regional  office.  The 
mailing  addresses  and  contact  telephone 
numbers  for  these  offices  are  listed 
below. 

Region  I:  (Connecticut,  Maine, 
Massachusetts,  New  Hampshire, 
Rhode  Island,  and  Vermont),  JFK 
Federal  Building,  One  Congress  St., 
Boston,  MA  02203.  Telephone:  (617) 
565-3836  (Jim  Bryson) 
Region  IL  (New  Jersey,  New  York, 
Puerto  Rico,  and  the  Virgin  Islands). 
Building  5,  SDPTSB,  2890 
Woodbridge  Ave..  Edison.  NJ  08837- 
3679.  Telephone:  (908)  321-6671  (Lou 
Bevilacqua) 
Region  III:  (Delaware,  Maryland, 
Pennsylvania,  Virginia,  West  Virginia, 
and  the  District  of  Columbia).  841 
Chestnut  Bldg..  Philadelphia.  PA 
19107.  Telephone:  (215)  566-2084 
(Gerallyn  Vails) 
Region  IV:  (Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North 
Carolina,  South  Carolina,  and 
Tennessee),  61  Forsyth  St.,  S\V., 
Atlanta,  GA  30303.  Telephone:  (404) 
562-8998  (Rose  Anne  Rudd) 
Region  V:  (Illinois,  Indiana.  Michigan, 
Minnesota,  Ohio,  and  Wisconsin). 
DRT-8J.  77  W.  Jackson  St.,  Chicago,  IL 
60604.  Telephone:  (312)  886-7836 
(David  Turpin) 
Region  VI:  (Arkansas,  Louisiana,  New 
Mexico.  Oklahoma,  and  Texas),  12th 
Floor,  1445  Ross  Ave..  Dallas,  TX 
75202.  Telephone:  (214)  665-7577 
(Jeff  Robinson) 


Region  VII:  (Iowa,  Kansas,  Missouri,  and 
Nebraska).  ARTD/RENV.  726 
Minnesota  Ave.,  Kansas  Citv.  KS 
66101.  Telephone:  (913)  551-7518 
(Mazzie  Talley) 
Region  VIII:  (Colorado.  Montana.  North 
Dakota.  South  Dakota.  Utah,  and 
Wyoming).  999  18th  St..  Suite  500, 
Denver,  CO  80202.  Telephone:  (303) 
312-6021  (David  Combs) 
Region  IX:  (Arizona,  California,  Hawaii, 
Nevada,  American  Samoa,  and 
Guam).  75  Hawthorne  St..  San 
Francisco,  CA  94105.  Telephone: 
(415)  744-1094  (Harold  Rush) 
Region  X:  (Alaska,  Idaho,  Oregon,  and 
Washington),  Solid  Waste  and  Toxics 
Unit  (WCM-128),  1200  Sixth  Ave., 
Seattle,  WA  98101.  Telephone:  (206) 
553-1985  (Barbara  Ross) 
The  deadline  for  EPA's  receipt  of  final 
FY  98  applications  is  September  14, 
1998.  Once  the  application  deadline  has 
passed.  EPA  will  process  the  formula 
funding  calculations  and  determine  the 
initial  formula  ceiling  allocations. 

List  of  Subjects 

Environmental  protection.  Grants, 
Lead,  Training,  and  Accreditation. 

Dated:  August  10,  1998. 

Susan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 

|FR  Doc.  98-21931  Filed  8-13-98;  8:45  am] 

BILLING  CODE  SSS0-6O-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-824;  FRL-6023-2] 

American  Cyanamid  Company; 
Pesticide  Tolerance  Petition  Filing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  the 
docket  control  number  PF-824,  must  be 
received  on  or  before  September  14, 
1998. 

ADDRESSES:  By  mail  submit  written 
comments  to:  Information  and  Records 
Integrity  Branch,  Public  Information  and 
Services  Divison  (7502C),  Office  of 
Pesticides  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person  bring 
comments  to:  Rm.  119,  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA. 


Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly  ■ 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  119  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marion  J.  Johnson,  product  Manager  2. 
Registration  Division  (7505W),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW. 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Rm.  208,  CM  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703) 
305-6788;  e-mail: 
johnson.marion@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemical  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  this  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-824J 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 


Federal  Register/ Vol.  63.  No.  157/Friday.  August  14,  1998/Notices 


43703 


"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (PF-824)  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities,  Food 
additives,  Feed  additives,  Pe.sticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

DatediAugust  6,  1998. 

Arnold  E.  Layne, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  views  of  the  petitioner. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

American  Cyanamid  Company 

PP  2F2609 

EPA  has  received  a  pesticide  petition 
(PP  2F2609)  from  American  Cyanamid 
Company,  P.  O.  Box  400,  Princeton,  NJ 
08543-0400  proposing  pursuant  to 
section  408(d)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
[tetrahydro-5,5-dimethyl-2(lH)- 
pyrimidinone(3-4- 
(trifluoromethyl)phenyll-l-[2-[4- 
(trifluoromethyl)phenyllethenylj-2- 
propenylidenelhydrazone, 
hydramethylnon]  in  or  on  the  raw 
agricultural  commodity  pineapples  at 
0.05  parts  per  million  (ppm).  EPA  has 
determined  that  the  petition  contains 


data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA:  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Metabolism 
studies  were  conducted  on  grass  and 
pineapples  utilizing  two  distinct  '-^C- 
radiolabeled  forms  of  hydramethylnon. 
Based  on  these  studies,  the  qualitative 
nature  of  the  residues  of 
hydramethylnon  in  plants  is  understood 
and  the  parent  molecule  is  considered 
to  be  the  only  residue  of  concern. 

2.  Analytical  method.  Adequate 
enforcement  methodology  is  available  in 
PAM  II  (Method  I)  to  enforce  the 
tolerance  expression.  A  confirmatory 
method  has  recently  been  submitted  to 
the  FDA  for  inclusion  in  PAM  II. 

3.  Magnitude  of  residues.  Based  on 
the  results  of  seven  pineapple  field 
trials,  including  two  studies  conducted 
at  5x  the  maximum  application  rate, 
residues  of  hydramethylnon  are  not 
expected  to  exceed  0.05  ppm  in/on 
pineapples.  Processing  studies  have 
demonstrated  that  residues  are  not 
expected  to  concentrate  in  pineapple 
processed  commodities.  The  Agency  has 
previously  established  a  time-limited 
tolerance  at  this  level  to  cover  residues 
that  may  occur  as  a  result  of  use  under 
section  18  emergency  authorizations 
issued  to  the  State  of  Hawaii.  Secondary 
residues  of  hydramethylnon  are  not 
expected  in  animal  commodities  and  no 
tolerances  for  secondary-  residues  of 
hydramethylnon  in  livestock 
commodities  are  currently  established. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Based  on  the  results 
of  the  acute  toxicity  data, 
hydramethylnon  does  not  exhibit 
significant  acute  toxicity.  For  the  acute 
oral  study  in  rats,  the  LE)so  in  males  was 
817  mg/kg  and  the  LD50  in  females  was 
1.502  mg/kg.  The  LD.so  for  the  acute 
dermal  study  in  rabbits  was  greater  than 
2,000  mg/kg  and  the  4-hour  LCsn  for 
acute  inhalation  in  rats  was  2.9  mg/1 
(males  and  females  combined). 
Hydramethylnon  is  not  a  dermal  irritant 
or  a  skin  sensitizer  and  is  a  mild  eye 
irritant. 

2.  Genotoxicty.  The  following 
genotoxicity  tests  were  all  negative: 
Salmonella  tvphimurium /Escherichia 
coli  reverse  gene  mutation  assav, 
Schizosaccharomyces  pombe  Pi 
forward  gene  mutation  assay,  in  vitro 
Chinese  Hamster  Ovary  (CHO) 
chromosome  aberration,  Saccharomvces 


cerevisiae  D4  mitotic  gene  conversion 
assay.  The  data  suggest  that 
hydramethylnon  is  not  genotoxic  in 
microbial  test  systems  or  clastogenic  in 
cultured  mammalian  cells  and  does  not 
induce  dominant  iethalitv  in  male  rat 
germinal  cells.  The  evidence  of  male 
infertility  and  testicular  atrophy  at  90 
mg/kg/day  in  the  dominant  lethal  assay 
is  consistent  with  similar  findings 
observed  in  the  chronic:  rat  study,  the 
18-month  mouse  feeding  study,  the  2- 
generation  reproduction  study,  and  the 
91-day  oral  gavage  study  in  dogs. 

3.  Reproductive  and  developmental 
toxicity.  There  is  no  evidence  in  the 
prenatal  de\elopmental  toxicity  studies 
in  either  rats  or  rabbits  of  alterations  to 
CNS  development,  nor  is  there  any 
indication  of  neurotoxicity  in  the  other 
short  or  long-term  oral  studies  in  rats, 
mice  or  dogs.  No  evidence  of  the 
increased  sensitivity  of  the  developing 
offspring  was  noted  as  the  no-observed 
effected  levels  (NOELs)  for 
developmental  toxicity  in  the  rat  (10 
miiligrams/kilogram/body  weight/day 
(mg/kg/bwt/day)  and  the  rabbit  5  mg/kg/ 
bwt/day  were  greater  than  the  NOELs 
for  maternal  toxicity  3  mg/kg/bu-l/day 
for  the  rat  and  <  5  mg/kg/bw1/day  for 
the  rabbit).  Hydramethylnon  is  not 
teratogenic  in  either  the  rat  or  rabbit. 
Hydramethylnon  is  a  male  reproductive 
toxicant  which  appears  to  specifically 
target  the  germinal  cells  and/or  tissues 
in  the  testes.  In  a  2-generation  rat 
reproduction  study,  there  was  no 
evidence  of  systemic  toxicity,  nor  was 
there  any  evidence  of  direct  toxicity  in 
the  offspring.  The  reproductive  NOEL 
was  25  ppm  (1.66  mg/kg/day  for  males) 
and  the  lowest  observed  effect  level 
(LOEL)  was  50  ppm  (3.32  mg/kg/day  for 
males),  based  upon  histopathological 
findings  in  the  testes  and  the 
epididymides.  Also,  at  75  ppm  (5.05 
mg/kg/day  in  males),  reproductive 
performance  of  the  males  was  decreased 
with  longer  precoital  intervals,  lower 
pregnancy  rates,  reduced  gestation 
weight  gain  for  females  and  smaller 
litters. 

4.  Subchronic  toxicity.  The  following 
are  the  results  of  the  subchronic  toxicity 
tests  that  have  been  conducted  with 
hydramethylnon:  91 -day  feeding  study 
in  rats  (NOEL  2.5  mg/kg/bwt/day):  91- 
day  gavage  study  in  dogs  (NOEL  <  3  mg/ 
kg/bwt/dav):  21-day  dermal  study  in 
rabbits  (NOEL  250  mg/kg  bwt/day).  For 
both  the  short-  and  intermediate-term 
margin  of  exposure  (MOE)  calculations, 
the  Agency's  Hazard  Identification 
Committee  recommended  use  of  the 
systemic  NOEL  (freestanring)  of  250 
(mg/kg/day)  from  the  21-day  dermal 
to.xicity  study  in  New  Zealand  white 
rabbits.  Non-adverse  signs  at  the  NOEL 
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included  decreased  food  consumption 
in  males  and  females,  and 
thrombocytopenia  in  females. 

5.  Chronic  toxicity.  The  EPA  has 
established  the  Reference  Dose  (Rfd)  for 
hydramethylnon  at  0.01  mg/kg/day. 
This  RfD  is  based  on  a  6-month  feeding 
study  in  dogs  with  a  NOEL  of  1.0  mg/ 
kg/day  based  on  an  increased  incidence 
of  soft  stools,  mucoid  stools,  and 
diarrhea  at  the  LOEL  of  3.0  mg/kg/day. 
An  uncertainty  factor  of  100  was  used 
during  calculation  of  the  RfD.  Based  on 
a  statistically  significant  increase  in 
lung  adenomas  and  combined  lung 
adenomas/carcinomas  in  female  mice, 
hydramethylnon  has  been  classified  as  a 
Group  C  chemical  (possible  human 
carcinogen)  by  the  Agency's  Cancer  Peer 
Review  Committee.  The  Committee 
recommended  using  the  RfD  approach 
for  risk  assessment. 

6.  Animal  metabolism.  Adequate  rat 
and  goat  metabolism  studies  are 
available  for  hydramethylnon.  Results  of 
ruminant  metabolism  and  feeding 
studies  clearly  demonstrate  that  there  is 
no  reasonable  expectation  that  residues 
of  hydramethylnon  in  pineapple 
processed  commodities  will  be 
transferred  to  milk  or  edible  tissues. 
Hence,  no  tolerances  on  any  food  items 
derived  from  ruminants  are  required  for 
hydramethylnon. 

7.  Metabolite  toxicology.  The  parent 
molecule  is  the  only  moiety  of 
toxicological  significance  which  needs 
regulation  in  plant  commodities. 

8.  Endocrine  disruption.  EPA  is 
required  to  develop  a  screening  program 
to  determine  whether  certain  substances 
(including  all  pesticides  and  inerts) 
"may  have  an  effect  in  humans  that  is 
similar  to  an  effect  produced  by  a 
naturally  occurring  estrogen,  or  such 
other  endocrine  effect".  The  Agency  is 
currently  working  with  interested 
stakeholders,  including  other 
government  agencies,  public  interest 
groups,  industry  and  research  scientists 
in  developing  a  screening  and  testing 
program  and  a  priority  setting  scheme  to 
implement  this  program.  Congress  has 
allowed  3  years  from  the  passage  of 
FQPA  (August  3,  1999)  to  implement 
this  program.  M  the  present  time,  no 
reliable  information  is  available  to 
indicate  that  hydramethylnon  has  a 
potential  to  have  an  effect  in  humans 
that  is  similar  to  effects  produced  by 
naturally  occurring  estrogen  or  other 
endocrine  substances. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  A  0.05  ppm 
tolerance  for  the  residues  of 
hydramethylnon  has  only  been 
established  for  grasses  and  as  there  is  no 
reasonable  expectation  that  residues  in 


grass  will  be  transferred  to  the  milk  and 
edible  tissues  of  ruminants,  no 
tolerances  for  hydramethylnon  have 
been  established  on  any  food  items. 
Thus,  there  is  no  contribution  to  the 
aggregate  exposure  of  hydramethylnon 
residues  from  dietary  sources. 
Therefore,  the  following  risk  assessment 
to  assess  dietary  exposures  and  risks 
from  hydramethylnon  will  be  based  on 
dietary  exposures  resulting  from  only 
the  pending  tolerance  in/on  pineapples. 

2.  Food — i.  Acute  exposure  and  risk. 
Acute  dietary  risk  assessments  are 
performed  for  a  food-use  pesticide  if  a 
toxicological  study  has  indicated  the 
possibility  of  an  effect  of  concern 
occurring  as  a  result  of  a  1-day  or  single 
exposure.  The  acute  dietary  (food  only) 
risk  assessment  is  not  required  as  the 
Agenc;y's  Hazard  Identification 
Committee  did  not  identify  any  acute 
dietary  risk  endpoints. 

ii.  Chronic  exposure  and  risk.  In 
response  to  EPA's  granting  of  an 
emergency  exemption  under  FIFRA 
section  18  authorizing  the  use  of 
hydramethylnon  in  pineapples  in 
Hawaii,  a  time-limited  tolerance  of  0.05 
ppm  was  established  in/on  pineapple 
fruits.  The  Agency  has  conducted  a 
chronic  dietary  risk  assessment  based 
on  very  conservative  assumptions  -- 
100%  of  pineapple  commodities  will 
contain  hydramethylnon  residues  and 
those  residues  will  be  at  the  level  of  the 
required  tolerance  --  which  results  in  an 
overestimate  of  human  dietary 
exposure.  Thus,  in  making  a  safety 
determination  for  this  time-limited 
tolerance.  HED  has  taken  into  account 
this  conservative  exposure  assessment. 
Based  on  similar  considerations,  the 
pending  hydramethylnon  tolerance  in/ 
on  pineapples  results  in  a  TMRC  that  is 
equivalent  to  the  following  percentages 
of  the  RfD  of  0.01  mg/kg/day: 


Population  Subgroup 

%RfD 

U.S.  Population  

Nursing  Infants 

Non-Nursing  Infants  (<1 
year  old)  

<0.1% 
<0.1% 

0  2% 

Children  (1-6  years  old)  .. 
Children  (7-12  years  old) 

0.1% 
<0.1% 

The  subgroups  listed  above  are:  (i)  the 
U.S.  population  (48  States);  (ii)  those  for 
infants  and  children;  and.  (iii)  the  other 
subgroups  for  which  the  percentage  of 
the  RfD  occupied  is  greater  than  that 
occupied  by  the  subgroup  U.S. 
population  (48  States). 

3.  Drinking  water.  Based  on  its 
physical  and  chemical  properties, 
(extremely  low  water  solubility  of  7-9 
ppb  at  25  °C  and  rapid  aqueous 


photolysis  with  a  V^  of  less  than  1  hour), 
there  is  no  concern  for  exposure  to 
residues  of  hydramethylnon  in  potable 
water.  Hydramethylnon  is  also 
immobile  in  soil  and  does  not  leach 
because  it  is  strongly  adsorbed  to  all 
common  soil  types;  thus 
hydramethylnon  and  its  degradates  are 
not  expected  to  leach  to  groundwater. 
There  are  no  established  Maximum 
Contaminant  Levels  (MCLs)  for  residues 
of  hydramethylnon  in  drinking  water 
and  no  health  advisory  levels  for  this 
active  ingredient  in  drinking  water  have 
been  issued.  Because  the  Agency  lacks 
sufficient  water-related  exposure  data  to 
complete  a  comprehensive  drinking 
water  risk  assessment  for  many 
pesticides.  EPA  has  commenced  and 
nearly  completed  a  process  to  identify  a 
reasonable  yet  conservative  bounding 
figure  for  the  potential  contribution  of 
water-related  exposure  to  the  aggregate 
risk  posed  by  a  pesticide.  In  developing 
the  bounding  figure.  EPA  estimated 
residue  levels  in  water  for  a  number  of 
specific  pesticides  using  various  data 
sources.  The  Agency  then  applied  the 
estimated  residue  levels,  in  conjunction 
with  appropriate  toxicological 
endpoints  (RfD's  or  acute  dietary 
NOEL's)  and  assumptions  about  body 
weight  and  consumption,  to  calculate, 
for  each  pesticide,  the  increment  of 
aggregate  risk  contributed  by 
consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  hydramethylnon  to  exceed 
the  RfD  if  the  tolerance  being 
considered  in  this  document  were 
granted.  The  potential  exposures 
associated  with  hydramethylnon  in 
water,  even  at  the  higher  levels  the 
Agency  is  considering  as  a  conservative 
upper  bound,  would  be  negligible  and 
there  is  a  reasonable  certainty  of  no 
harm  if  the  pending  tolerance  is  granted. 

4.  Non-dietary  exposure. 
Hydramethylnon  is  currently  registered 
for  use  on  the  following  residential  non- 
food sites:  recreational  areas, 
ornamental  plants,  lawns,  turf,  and 
household  or  domestic  dwellings. 
However  as  the  vapor  pressure  of 
hydramethylnon  is  less  than  2  x  10  ** 
mm  of  Hg  at  35  and  45  °C.  the  potential 
for  non-occupational  exposure  by 
inhalation  is  insignificant.  Moreover, 
based  on  the  current  and  proposed  use 
patterns,  chronic  exposure  is  not  likely. 
Although  there  may  be  short-  and 
intermediate-term  non-occupational 
dermal  exposure  scenarios,  dermal 
absorption  studies  conducted  with  the 


2%  gel  formulation  indicate  that  less 
than  1%  of  the  dose  is  dermally 
absorbed  after  lO-hours.  In  addition,  the 
Agency  has  reviewed  risk  assessments 
and  accepted  the  existence  of  more  than 
adequate  margins  of  exposure  ((MOE)  of 
658  for  both  commercial  and 
homeowner  applicators  and  MOEs  of 
>540  for  post-application  homeowner 
exposures)  for  other  hydramethylnon- 
based  products,  containing  up  to  2% 
active  ingredient.  Thus,  this  new  use 
pattern  does  not  present  any 
incremental  risk  of  exposure  to 
hydramethylnon  residues. 

D.  Cumulative  Effects 

To  the  best  of  our  knowledge, 
hydramethylnon  is  the  only  registered 
pesticide  which  belongs  to  a  unique 
chemical  class,  the  pyrimidinones 
(amidinohydrazones).  Unlike  other 
pesticides  for  which  EPA  has  followed 
a  cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
hydramethylnon  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  Therefore,  the 
potential  for  cumulative  effects  of 
hydramethylnon  and  other  chemicals 
having  a  common  mechanism  of  toxicity 
should  not  be  of  concern  and  for  the 
purposes  of  this  tolerance  action,  it  is 
assumed  that  hydramethylnon  does  not 
have  a  common  mechanism  of  toxicity 
with  other  substances. 

E.  Safety  Determination 

1.  U.S.  population —  i.  Acute  risk  .  An 
acute  endpoint  has  not  been  identified. 
The  Agency's  Hazard  Identification 
Committee  determined  that  this  risk 
assessment  is  not  required. 

ii.  Chronic  risk.  Using  the  TMRC 
exposure  assumptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  hydramethylnon  from  food 
will  utilize  <1%  of  the  RfD  of  0.01  mg/ 
kg/day  for  the  U.S.  population.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  In  view  of  the 
negligible  potential  for  exposure  to 
hydramethylnon  in  drinking  water  and 
from  non-dietary,  non-occupational 
exposure,  the  aggregate  exposure  is  not 
expected  to  exceed  100%  of  the  RfD. 
EPA  has  concluded  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
hydramethylnon  residues.  According  to 
Agency  policy,  the  residential  uses  of 
hydramethylnon  do  not  fall  under  a 
chronic  exposure  scenario.  Thus,  it  can 
be  concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
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chronic  aggregate  exposure  to 
hydramethylnon  residues. 

iii.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  Although  hydramethylnon 
has  residential  uses,  this  new  use 
pattern  does  not  present  any 
incremental  risk  of  exposure  to 
hydramethylnon  residues.  As  discussed 
previously  in  section  C.  4.,  the  vapor 
pressure  of  hydramethylnon  is  less  than 
2  X  10  8  mm  of  Hg  at  35  and  45  °C:  thus, 
the  potential  for  non-occupational 
exposure  by  inhalation  is  insignificant. 
Moreover,  based  on  the  physical  and 
chemical  properties  of  hydramethylnon. 
exposure  from  drinking  water  is  not 
likely.  Although  there  may  be  short-  and 
intermediate-term  occupational  and 
non-occupational  dermal  exposures,  the 
Agency  has  reviewed  risk  assessments 
and  accepted  the  existence  of  more  than 
adequate  (MOEs  of  658  for  both 
commercial  and  homeowner  applicators 
and  MOEs  of  >540  for  post-application 
homeowner  exposures)  for  other 
hydramethylnon-based  products, 
containing  up  to  2%  active  ingredient. 
Thus,  as  in  the  case  for  chronic 
exposure  scenarios,  it  can  be  concluded 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  short  and 
intermediate-term  exposures  to 
hydramethylnon  residues. 

2.  Infants  and  children — i.  Chronic 
risk.  Using  the  TMRC  exposure 
assumptions  described  above,  EPA  has 
concluded  that  aggregate  exposure  to 
hydramethylnon  from  food  will  utilize 
only  0.2%  of  the  RfD  of  0.01  mg/kg/day 
for  non-nursing  infants  <1  year  old. 

ii.  Safety  factor  for  infants  and 
children —  a.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
hydramethylnon,  EPA  considered  data 
from  developmental  toxicity  studies  in 
the  rat  and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  EPA  has 
concluded  that  the  toxicological 
database  for  hydramethylnon  is 
adequate  and  does  not  indicate  an 
increased  sensitivity  of  perinatal 
animals  to  pre-  and/or  post  natal 
exposures.  Therefore,  no  additional 
uncertainty  factor  for  protection  of 
infants  and  children  are  warranted  for 
hydramethylnon. 

b.  Developmental  toxicity  studies.  In 
the  rat  developmental  toxicity  study,  the 
developmental  NOEL  was  10  mg/kg/ 
bwt/day  with  a  NOEL  for  maternal 
toxicity  of  3.0  mg/kg/bwt/day.  In  the 
rabbit  developmental  toxicity  study  the 
developmental  NOEL  was  5  mg/kg/bw/ 


day  with  a  NOEL  for  maternal  toxicity 
of  less  than  5  mg/kg  bwt/dav. 

c.  Reproductive  toxicity  siudv  A  2- 
generation  reproduction  study  with 
hydramethylnon  was  conducted  in  rats. 
The  data  support  a  NOEL  for 
reproductive  toxicity  of  50  ppm  (4.2  mg/ 
kg/bwt'day),  while  the  NOEL  for 
paternal  toxicity  was  25  ppm  (2.1  mg/ 
kg/bwt/day).  No  adverse  effects  were 
observed  in  the  pups. 

These  values  are  significantly  higher 
than  the  NOEL  used  to  calculate  the  RfD 
for  the  general  U.S.  population  which  is 
0.01  mg/kg/bwt/day.  These  results 
demonstrate  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  or  children  from  aggregate 
exposure  to  hydramethylnon 

F.  International  Tolerances 

There  are  no  Codex.  Canadian  or 
Mexican  re.sidue  limits  established  for 
hydramethylnon  in/on  pineapple.  Thus, 
harmonization  is  not  an  issue  for  this 
petition. 

[FKDoc.  98-21902  Filed  8-13-98;  8  45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-822;  FRL-6019-8] 

Notice  of  Filing  of  Pesticide  Petitions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-822,  must  be 
received  on  or  before  September  14, 
1998. 

ADDRESSES:  By  mail  submit  v^ritten 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7506C),  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1132, 
CM  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  shot  Id  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  mav  be 
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claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 


40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 


inspection  in  Rm.  1132  at  the  address 

given  above,  from  8:30  a.m.  to  4  p.m., 

Monday  through  Friday,  excluding  legal 

holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

product  manager  listed  in  the  table 

below: 


Product  Manager 

Office  location/teleptione  number 

Address 

Mark  Dow 

Rm.  214.  CM  #2,  703-305-5533.  e-mall:dow.mark@epamail. epa.gov. 
Rm.  707A,  CM  #2,  703-308-8380,  e-mail;gandhi.blpin@epamail. epa.gov. 

1921   Jefferson  Davis  Highway, 

Bipin  Gandhi  (PM  22)  .... 

Arlington,  VA 
1921   Jefferson   Davis  Highway, 
Arlington,  VA 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  (PF-a22| 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  (insert  docket 
number)  and  appropriate  petition 
number.  Electronic  comments  on  notice 
may  be  filed  online  at  many  Federal 
Depository  Libraries. 


List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Food 
additives,  Feed  additives,  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:August  5.1998. 

Arnold  E.  Layne, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Bayer  Corporation 

PP  4F4330 

EPA  has  received  a  pesticide  petition 
(PP  4F4330)  from  Bayer  Corporation, 
8400  Hawthorn  Road.  PO  Box  4913, 
Kansas  City  MO,  64120-2000  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
cyfiuthrin,  (Cyano(4-fluoro-3- 
phenoxyphenyl)methyl  3-{2,2- 
dichloroethenyl)-2,2- 
dimethylcyclopropanecarboxylate)  in  or 
on  the  raw  agricultural  commodity 
potato  at  0.01  parts  per  million  (ppm). 
EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 


the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  cyfiuthrin  in  plants  is  adequately 
understood.  Studies  have  been 
conducted  to  delineate  the  metabolism 
of  radiolabeled  cyfiuthrin  in  various 
crops  all  showing  similar  results.  The 
residue  of  concern  is  cyfiuthrin. 

2.  Analytical  method.  Adequate 
analytical  methodology  (gas/liquid 
chromatography  with  an  electron 
capture  detector)  is  available  for 
enforcement  purposes. 

3.  Magnitude  of  residues.  Cyfiuthrin  is 
the  active  ingredient  in  the  registered 
end-use  product  Baythroid  2 
Emulsifiable  Pyrethroid  Insecticide, 
EPA  Reg.  No.  3125-351.  Data  to  support 
the  proposed  tolerances  have  been 
submitted  to  the  Agency. 

B.  Toxicoiogical  Profile 

The  database  for  cyfiuthrin  is  current 
and  complete.  Toxicology  data  cited  in 
support  of  these  tolerances  include: 

1.  Acute  toxicity.  There  is  a  battery  of 
acute  toxicity  studies  for  cyfiuthrin 
supporting  an  overall  toxicity  Category 
II  for  the  active  ingredient. 

2.  Genotoxicty.  Mutagenicity  tests 
were  conducted,  including  several  gene 
mutation  assays  (reverse  mutation  and 
recombination  assays  in  bacteria  and  a 
Chinese  hamster  ovary(CHO)/HGPRT 
assay);  a  structural  chromosome 
aberration  assay  (CHO/sister  chromatid 
exchange  assay);  and  an  unscheduled 
DNA  synthesis  assay  in  rat  hepatocytes. 
All  tests  were  negative  for  genotoxicity. 

3.  Reproductive  and  developmental 
toxicity.  An  oral  developmental  toxicity 
study  in  rats  with  a  maternal  and  fetal 
NOEL  of  10  milligram/  kilograms/body 
weight/day  (mg/kg/bw/day)  (highest 
dose  tested  (HDT)). 

An  oral  developmental  toxicity  study 
in  rabbits  with  a  maternal  NOEL  of  20 
mg/kg  bw/day  and  a  maternal  lowest 
effect  level  (LEL)  of  60  mg/kg  bw/day, 
based  on  decreased  body  weight  gain 
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and  decreased  food  consumption  during 
the  dosing  period.  A  fetal  NOEL  of  20 
mg/kg  bw/day  and  a  fetal  LEL  of  60  mg/ 
kg  bw/day  were  also  observed  in  this 
study.  The  LEL  was  based  on  increased 
resorptions  and  increased 
postimplantation  loss. 

A  3-generation  reproduction  study  in 
rats  with  systemic  toxicity  NOELs  of  7.5 
and  2.5  mg/kgbw/day  for  parental 
animals  and  their  offspring, 
respectively.  At  HDTs,  the  body  weights 
of  parental  animals  and  their  offspring 
were  reduced. 

4.  Subchronic  toxicity.  A  subchronic 
toxicity  feeding  study  using  rats 
demonstrated  a  NOEL  of  22.5  mg/kg  bw/ 
day,  the  HDT. 

A  6-month  toxicity  feeding  study  in 
dogs  established  a  NOEL  of  5  mg/kg  bw/ 
day.  The  LEL  was  15  mg/kg  bw/day 
based  on  clinical  signs  and  reduced 
thymus  weights. 

5.  Chronic  toxicity.  A  12-month 
chronic  feeding  study  in  dogs 
established  a  NOEL  of  4  mg/kg  bw/day. 
The  LEL  for  this  study  is  established  at 
16  mg/kg  bw/day,  based  on  slight  ataxia, 
increased  vomiting,  diarrhea  and 
decreased  body  weight. 

A  24-month  chronic  feeding/ 
carcinogenicity  study  in  rats 
demonstrated  a  NOEL  of  2.5  mg/kg  bw/ 
day  and  LEL  of  6.2  mg/kg  bw/day,  based 
on  decreased  body  weights  in  males, 
decreased  food  consumption  in  males, 
and  inflammatory  foci  in  the  kidneys  in 
females. 

A  24-month  carcinogenicity  study  in 
mice  was  conducted.  Under  the 
conditions  of  the  study  there  were  no 
carcinogenic  effects  observed.  A  24- 
month  chronic  feeding/carcinogenicity 
study  in  rats  was  conducted.  There  were 
no  carcinogenic  effects  observed  under 
the  conditions  of  the  study. 

6.  Animal  metabolism.  A  metabolism 
study  in  rats  showed  that  cyfluthrin  is 
rapidly  absorbed  and  excreted,  mostly 
as  conjugated  metabolites  in  the  urine, 
within  48  hours.  An  enterohepatic 
circulation  was  observed. 

7.  Metabolite  toxicology.  No 
toxicology  data  have  been  required  for 
cyfluthrin  metabolites.  The  residue  of 
concern  is  cyfluthrin. 

8.  Endocrine  disruption.  No  evidence 
of  endocrine  effects  was  observed  in  any 
of  the  studies  conducted  with 
cyfluthrin,  thus,  there  is  no  indication  at 
this  time  that  cyfluthrin  causes 
endocrine  effects. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — Food.  Dietary 
exposure  was  estimated  using  Novigen's 
Dietary  Exposure  Evaluation  Model 
(DEEMa)  software;  results  from  field 
trial  and  processing  studies; 


consumption  data  from  the  USDA 
Continuing  Surveys  of  Food  Intake  by 
Individuals  (CSFIIs),  conducted  from 
1989  through  1992;  and  information  on 
the  percentages  of  the  crop  treated  with 
cyfluthrin. 

Cyfluthrin  is  currently  registered  for 
use  in  alfalfa,  citrus,  sweet  corn,  cotton, 
sorghum,  sunflower,  sugarcane,  carrots, 
peppers,  radishes  and  tomatoes.  In 
addition,  it  has  an  import  tolerance  for 
hops.  Various  formulations  are 
registered  for  use  in  food  handling 
establishments  and  in  combination  with 
another  active  ingredient,  for  use  in 
field  com,  pop  corn  and  sweet  corn. 

Considering  all  current  registered  uses 
with  the  addition  of  potatoes,  chronic 
dietary  exposure  estimates  for  the 
overall  U.S.  population  were  0.8%  of 
the  RfD  (0.008  mg/kg  bw/day).  For  the 
most  highly  exposed  population 
subgroup,  children  1  to  6  years  of  age 
non-nursing  infants  (<1  year),  the 
exposure  was  estimated  to  be  0.000153 
mg/kg  bw/day,  or  1.9%  of  the  RfD. 

Acute  dietary  exposures  were 
estimated  for  the  overall  U.S. 
population,  females  13-years  and  older, 
children,  ages  1-6  and  7-12  years, 
infants,  non-nursing  and  nursing.  The 
exposure  was  compared  to  the  NOEL  of 
20  mg/kg  bw/day  to  estimate  the 
Margins  of  Exposures  (MOEs). 

For  the  overall  U.S.  population  the 
95th,  99th  and  99.9th  percentile  of 
exposure  the  MOEs  were  calaculated  as 
11,751;  6,882;  and  4,439  respectively. 

For  women  aged  13-years  and  older 
the  95th,  99th  and  99.9th  percentile  of 
exposure  the  MOEs  were  calculcated  as 
19,719;  13,147  and  7,165  respectively. 

Lastly,  for  the  potentially  highest 
exposed  population  subgroup,  non- 
nursing  infants,  the  95th,  99th  and 
99.9th  percentile  of  exposure  to  the 
MOEs  were  calculated  at  6,201;  4,595; 
and  2,933,  respectively. 

2.  Drinking  water.  Cyfluthrin  is 
immobile  in  soil,  therefore,  will  not 
leach  into  groundwater.  Additionally, 
due  the  insolubility  and  lipophilic 
nature  of  cyfluthrin,  any  residues  in 
surface  water  will  rapidly  and  tightly 
bind  to  soil  particles  and  remain  with 
sediment,  therefore  not  contributing  to 
potential  dietary  exposure  from 
drinking  water. 

A  screening  evaluation  of  leaching 
potential  of  a  typical  pyrethroid  was 
conducted  using  EPA's  Pesticide  Root 
Zone  Model  (PRZM3).  Based  on  this 
screening  assessment,  the  potential 
concentrations  of  a  pyrethroid  in  ground 
water  at  2  meters  are  essentially  zero 
{<0.001  parts  per  billion  (ppb)).  Surface 
water  concentrations  for  pyrethroids 
were  estimated  using  PRZM3  and 
Exposure  Analysis  Modeling  System 


(EXAMS)  using  Standard  EPA  cotton 
runoff  and  Mississippi  pond  scenarios. 
The  maximum  concentration  predicted 
in  the  simulated  pond  was  52  parts  per 
trillion  (ppt).  Concentration  in  actual 
drinking  water  would  be  much  lower. 
Based  on  these  analyses,  the 
contribution  of  water  to  the  dietar\'  risk 
estimate  is  negligible. 

3.  Non-dietary  exposure.  Non- 
occupational exposure  to  cyfluthrin  may 
occur  as  a  result  of  inhalation  or  contact 
from  indoor  residential,  indoor 
commercial,  and  outdoor  residential 
uses.  Pursuant  to  the  requirements  of 
FIFRA  as  amended  by  the  Food  Quality 
Protection  Act  (FQPA)  of  1996  non- 
dietar>'  and  aggregate  risk  analyses  for 
cyfluthrin  were  conducted.  The 
analyses  include  evaluation  of  potential 
non-dietary  acute  application  and  post- 
application  exposures.  Non- 
occupational, non-dietary  exposure  was 
assessed  based  on  the  assumption  that 
a  flea  infestation  control  scenario 
represents  a  "worst  case"  scenario.  For 
the  flea  control  infestation  scenario 
indoor  fogger,  and  professional 
residential  turf  same  day  treatments 
were  included  for  cyfluthrin. 
Deterministic  (point  values)  were  used 
to  present  a  worse  case  upper-bound 
estimate  of  non-dietar)'  exposure.  The 
non-dietary  exposure  estimates  were 
expressed  as  systemic  absorbed  doses 
for  a  summation  of  inhalation,  dermal, 
and  incidental  ingestion  exposures. 
These  worst-case  non-dietar>'  exposures 
were  aggregated  with  chronic  dietary- 
exposures  to  evaluate  potential  health 
risks  that  might  be  associated  with 
cyfluthrin  products.  The  chronic  dietary 
exposures  were  expressed  as  an  oral 
absorbed  dose  to  combine  with  the  non- 
dietary  systemic  absorbed  doses  for 
comparison  to  a  systemic  absorbed  dose 
no-observed-effect-level  (NOEL).  Results 
for  each  potential  exposed 
subpopulation  (of  adults,  children  1-6 
years,  and  infants  <1  year)  were 
compared  to  the  systemic  absorbed  dose 
NOEL  for  cyfluthrin  to  provide 
estimates  of  MOE. 

The  large  MOEs  for  cyfluthrin  clearly 
demonstrate  a  substantial  degree  of 
safety.  The  total  non-dietary  MOEs  are 
3,800,  2,600.  and  2,400  for  adults, 
children  (1-6  years),  and  infants  (<1 
year),  respectively.  When  chronic 
dietar\'  exposure  is  aggregated  with  non- 
dietary  exposure,  the  aggregate  MOE  for 
adults  is  relatively  unchanged 
approximately  3,800  and  the  MOEs  for 
infants  and  children  exceed  2,400. 

The  non-dietar\'  methods  used  in  the 
analyses  can  be  characterized  as  highly 
conservative.  This  is  due  ;o  the 
conservatism  inherent  in  the  calculation 
procedures  and  input  assumptions.  An 
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example  of  this  is  the  conservatism 
inherent  in  the  jazzercise  methodology 
over  representation  of  residential  post- 
application  exposures.  It  is  important  to 
acknowledge  that  these  MOEs  are  likely 
to  significantly  underestimate  actual 
MOEs  due  to  a  variety  of  conservative 
assumptions  and  biases  inherent  in  the 
derivatization  of  exposure  by  this 
method.  Therefore,  it  can  be  concluded 
that  large  MOEs  associated  with 
potential  non-dietary  and  aggregate 
exposures  to  cyfluthrin  will  result  in 
little  or  no  health  risks  to  exposed 
persons.  The  aggregate  risk  analysis 
demonstrates  compliance  with  the 
health-based  requirements  of  the  FQPA 
of  1996  and  supports  the  continued 
registration  and  use  of  residential, 
commercial,  and  agricultural  products 
containing  cyfluthrin. 

D.  Cumulative  Effects 

Bayer  will  submit  information  for 
EPA  to  consider  concerning  potential 
cumulative  effects  of  cyfluthrin 
consistent  with  the  schedule  established 
by  EPA  at  62  FR  42020  (August  4.  1997) 
and  other  EPA  publications  pursuant  to 
the  FQPA. 

E.  Safety  Determination 

1.  U.S.  population.  Based  on  the 
exposure  assessments  described  above 
and  on  the  completeness  and  reliability 
of  the  toxicity  data,  it  can  be  concluded 
that  total  aggregate  exposure  to 
cyfluthrin  from  all  uses  will  utilize  less 
than  2%  of  the  RfD  for  chronic  dietary 
exposures  and  that  margins  of  exposure 
in  excess  of  1.000  exist  for  aggregate 
exposure  to  cyfluthrin  for  non- 
occupational exposure.  EPA  generally 
has  no  concerns  for  exposures  below 
100%  of  the  RfD,  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  MOE  100  or  more  (300 
for  infants  and  children)  also  indicate 
an  adequate  degree  of  safety.  Thus,  it 
can  be  concluded  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
cyfluthrin  residues. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
cyfluthrin,  the  data  from  developmental 
studies  in  both  rat  and  rabbit  and  a  2- 
generation  reproduction  study  in  the  rat 
can  be  considered.  The  developmental 
toxicity  studies  evaluate  any  potential 
adverse  effects  on  the  developing 
animal  resulting  from  pesticide 
exposure  of  the  mother  during  prenatal 
development.  The  reproduction  study 
evaluates  any  effects  from  exposure  to 
the  pesticide  on  the  reproductive 


capability  of  mating  animals  through  2- 
generations.  as  well  as  any  observed 
systemic  toxicity. 

The  toxicology  data  which  support 
these  tolerances  include:  toxicity  study 
in  rats  with  a  maternal  and  fetal  NOEL 
of  10  mg/ke  bw/day  (HDT). 

An  oral  developmental  toxicity  study 
in  rabbits  with  a  maternal  NOEL  of  20 
mg/kg  bw/day  and  a  maternal  LEL  of  60 
mg/kg  bw/day.  based  on  decreased  body 
weight  gain  and  decreased  food 
consumption  during  the  dosing  period. 
A  fetal  NOEL  of  20  mg/kg  bw/day  and 
a  fetal  LEL  of  60  mg/kg  bw/day  were 
also  observed  in  this  study.  The  LEL 
was  based  on  increased  resorptions  and 
increased  postimplantation  loss. 

An  oral  developmental  toxicity  study 
performed  with  beta-cyfluthrin.  the 
resolved  isomer  mixture  of  cyfluthrin, 
has  been  submitted  to  the  Agency  and 
is  currently  under  review. 

A  developmental  toxicity  study  in  rats 
exposed  via  inhalation  to  liquid  aerosols 
of  cyfluthrin  revealed  developmental 
toxicity,  but  only  in  the  presence  of 
maternal  toxicity.  The  developmental 
NOEL  was  0.46  mg/m3  on  the  basis  of 
reduced  placental  and  fetal  weights,  and 
delayed  ossification.  The  NOEL  for 
overt  maternal  toxicity  was  <0.46  mg/ 
m3.  the  LDT. 

A  3-generation  reproduction  study  in 
rats  with  systemic  toxicity  NOELs  of  7.5 
and  2.5  mg/kg  bw/day  for  parental 
animals  and  their  offspring, 
respectively.  At  HDLs,  the  body  weights 
of  parental  animals  and  their  offspring 
were  reduced.  Another  multiple- 
generation  reproduction  study  in  rats 
has  been  submitted  to  the  Agency  and 
is  currently  under  review. 

The  Agency  used  the  rabbit 
developmental  toxicity  study  with  a 
maternal  NOEL  of  20  mg/kg  bw/day  to 
assess  acute  dietary  exposure  and 
determine  a  MOE  for  the  overall  U.S. 
population  and  certain  subgroups.  Since 
this  toxicological  endpoint  pertains  to 
developmental  toxicity  the  population 
group  of  concern  for  this  analysis  was 
women  aged  13  and  above,  the  subgroup 
which  most  closely  approximates 
women  of  child-bearing  age.  The  MOE 
is  calculated  as  the  ratio  of  the  NOEL  to 
the  exposure.  The  Agency  calculated  the 
MOE  to  be  over  600.  The  Tier  III  acute 
dietary  analysis  calculated  an  MOE  over 
7,000  for  this  age  group.  Generally, 
MOE's  greater  than  100  for  data  derived 
from  animal  studies  are  regarded  as 
showing  no  appreciable  risk. 

FFDCA  Section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 
post-natal  effects  and  the  completeness 
of  the  toxicity  database, 


The  results  of  the  3-generation  study 
in  rats  provided  evidence  suggesting 
that,  with  respect  to  effects  of  cyfluthrin 
on  body  weight,  pups  were  more 
sensitive  than  adult  rats.  Thus,  the 
Agency  determined  that  an  additional  3- 
fold  uncertainty  factor  (UF)  should  be 
used  in  risk  assessments  to  ensure 
adequate  protection  of  infants  and 
children. 

Generally,  EPA  considers  margins  of 
exposure  of  at  least  100  to  indicate  an 
adequate  degree  of  safety.  With  an 
additional  3x  uncertainty  factor,  this 
would  be  300  for  infants  and  children. 
Using  the  exposure  assessments 
described  above  and  based  on  the 
described  toxicity  data  aggregate 
exposure  to  infants  and  children 
indicate  a  MOE  in  excess  of  2,500.  Thus, 
it  can  be  concluded  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  cyfluthrin 
residues. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  (MRLs)  currently  established  for 
residues  of  cyfluthrin  on  potatoes 
commodities. 

The  available  data  indicate  that  there 
is  reasonable  certainty  of  no  harm  from 
the  aggregate  exposure  from  all 
currently  registered  uses  of  cyfluthrin. 
Thus  consistent  with  the  provisions  of 
the  FFDCA  as  amended  August  3,  1996, 
the  time  limitations  on  established 
cyfluthrin  tolerance  should  be  removed. 
(Mark  Dow). 

2.  Huntsman  Petrochemical 
Corporation 

PP  5E4487 

EPA  has  received  a  pesticide  petition 
(PP  5E4487)  from  Huntsman 
Petrochemical  Corporation,  3040  Post 
Oak  Blvd.,  Houston,  TX  77056 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,  21  U.S.C.  346a(d).  to  amend  40  CFR 
part  180  to  establish  an  exemption  from 
the  requirement  of  a  tolerance  for  a 
C(i2.i6)  linear  alcohol,  propoxylated 
aminated,  and  ethoxylated,  also  knowm 
as  SURFONIC  AGM550,  applied  to 
growing  crops  or  to  raw  agricultural 
commodities  after  harvest.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 
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A.  Residue  Chemistry 

1.  Plant  metabolism.  The  plant 
metabolism  of  C(i:-ib,  linear  alcohol, 
propoxylated,  aminated,  and 
ethoxylated  has  not  been  investigated. 
However,  due  to  their  structural 
similarity,  the  metabolic  pathway  for 
C(i2  16)  linear  alcohol,  propoxylated, 
aminated,  and  ethoxylated  is  expected 
to  be  similar  to  that  of  other  alkyl  amine 
ethoxylates  which  have  been  previously 
granted  an  exemption  from  tolerances. 

2.  Analytical  method.  Huntsman 
proposes  a  reverse  phase  liquid 
chromatography  using  RI  detection 
method  forC,i2-i6)  linear  alcohol, 
propoxylated,  aminated,  and 
ethoxylated,  giving  a  limit  of  detection 
of  0.2  to  1%.  Although  a  method  has  not 
been  developed  to  determine  the  low 
level  concentrations  of  C(i2  i6>  linear 
alcohol,  propoxylated.  aminated,  and 
ethoxylated,  it  is  believed  that  a  liquid 
chromatography/mass  spectroscopy 
method  could  be  developed  for  this 
product. 

3.  Magnitude  of  residues.  Given  the 
extensive  and  widespread  use  of 
structurally  similar  cationic  surfactants 
in  herbicide  formulations,  the  added  use 
of  C(i2.i6)  linear  alcohol,  propoxylated, 
aminated,  and  ethoxylated  will  not 
contribute  significantly  to  the  total  use- 
volume  of  these  materials.  The  expected 
concentration  of  C(i2.i6,  linear  alcohol, 
propoxylated,  aminated,  and 
ethoxylated,  when  used  in  a  herbicide 
formulation,  will  be  much  lower  than 
the  concentration  of  any  co-formulated 
pesticide  active  ingredient.  Thus,  the 
comparable  application  rate,  on  an 
grams/acre  basis,  will  be  significantly 
lower  than  that  of  any  co-formulated 
active  ingredient.  Therefore,  it  is 
reasonable  to  assume  that  any  potential 
residues  resulting  from  the  use  of  this 
material  in  a  pesticide  formulation 
would  be  insignificant. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  The  results  of  acute 
toxicity  testing  using  C,i2.i6)  linear 
alcohol,  propoxylated,  aminated,  and 
ethoxylated  have  provided  the  following 
to.xicity  information:  a  rat  acute  oral 
toxicity  study  with  an  LD50  of  1.5  g/kg; 
a  rabbit  acute  dermal  toxicity  study  with 
an  LD50  of  greater  than  2.0  g/kg;  a 
primary  irritation  study  in  rabbits 
showing  severe  irritation/corrosion;  and 
an  eye  irritation  study  in  rabbits 
showing  C(i2-i6)  linear  alcohol, 
propoxylated,  aminated,  and 
ethoxylated  to  produce  only  slight 
ocular  irritation.  A  delayed  contact 
hypersensitivity  study  (Buehler  method) 
in  guinea  pigs  showed  C(i2  16)  linear 
alcohol,  propoxylated,  aminated,  and 


ethoxylated  to  be  negative  (not  a  dermal 
sensitizer)  when  induced  at  6%  and 
challenged  at  4%. 

2.  Genotoxicty.  C,i:.i6i  linear  alcohol, 
propoxylated,  aminated,  and 
ethoxylated  did  not  induce  point 
mutations  in  vitro  in  the  Ames/ 
Salmonella-E.  coli  reverse  mutation 
assay  in  either  the  plate  incorporation 
method  or  in  the  liquid  pre-incubation 
method.  In  addition.  C,i2  16)  linear 
alcohol,  propoxylated,  aminated.  and 
ethoxylated  did  not  induce 
chromosomal  aberrations  or  polyploidy 
in  cultured  human  lymphocv-tes  with 
and  without  metabolic  activation. 

3.  Reproductive  and  developmental 
toxicity.  A  rat  developmental  toxicity 
study  using  C(i2  lei  linear  alcohol, 
propoxylated.  aminated,  and 
ethoxylated  administered  via  the  oral 
(gavage)  route  of  exposure  at  dosages  of 
0,  25,  75,  and  150  mg/kg/dav.  resulted 
in  a  No  Adverse  Effect  Level  (NOAEL) 
of  25  mg/kg/day  for  maternal  toxicity, 
and  a  NOEL  of  75  mg/kg/day  for 
developmental  toxicity.  Primary  effects 
observed  in  this  study  were  decreased 
food  consumption  and  decreased  weight 
gain  for  the  dams  in  both  the  75  and  150 
mg/kg/day  dose  groups,  and  reduced 
fetal  bodv  weights  with  related  changes 
in  the  incidences  of  three  skeletal 
variants  (ossification)  in  the  pups  at  the 
150  mg/kg/day  dose  level. 

4.  Suhchronic  toxicity.  A  rat 
subchronic  (90-  day)  toxicity  study 
using  C,i2  16.  linear  alcohol, 
propoxylated,  aminated,  and 
ethoxylated  administered  in  the  diet  at 
target  concentrations  of  0,  20.  100,  1,000 
or  3,000  ppm  in  males  and  0,  20.  100. 
500  or  1,000  ppm  in  females,  resulted  in 
a  NOEL  of  100  ppm  in  males  and  500 
ppm  in  females,  corresponding  to 
calculated  dosages  of  5.84  and  35.39 
mg/kg/day,  respectively.  Primary  effects 
observed  in  this  study  were  decreased 
food  consumption  and  decreased  weight 
gain. 

5.  Chronic  toxicity.  C(i2.i6)  linear 
alcohol,  propoxylated,  aminated,  and 
ethoxylated  has  not  been  tested  in 
animal  carcinogenicity  assays.  However, 
due  to  lack  of  response  in  the 
genotoxicity  assays  conducted  on  this 
material,  and  the  lack  of  any  obvious 
pre-neoplastic  changes  observed  in  the 
90-  day  subchronic  studies,  C,  12  le, 
linear  alcohol,  propoxylated,  aminated, 
and  ethoxylated  is  not  expected  to  be  a 
carcinogen  in  animal  assays. 

6.  Animal  metabolism.  The  animal 
metabolism  of  C112  i6»  linear  alcohol, 
propoxylated,  aminated,  and 
ethoxylated  has  not  been  investigated. 
However,  due  to  their  structural 
similarity,  the  metabolic  pathway  for 
C(i2.i6)  linear  alcohol,  propoxylated. 


aminated.  and  ethoxylated  is  expected 
to  be  similar  to  that  of  other  alkyl  amine 
ethoxylates  which  have  previously  been 
granted  an  exemption  from  tolerances. 

7.  Metabolite  toxicology.  The  animal 
metabolism  of  C,  1:  ihi  linear  alcohol. 
propoxylated.  aminated.  and 
ethoxylated  has  not  been  investigated, 
and  the  metabolites  ha\e  not  been 
identified.  Howe\er.  due  to  their 
structural  similarity,  the  metabolites  of 
C,  12  u,i  linear  alcohol,  propoxylated. 
aminated,  and  ethoxylated  are  expected 
to  be  similar  to  those  of  other  alkyl 
amine  ethoxylates  which  have 
previously  been  granted  an  exemption 
from  tolerances. 

8.  Endocnne  disruption.  No  effects  on 
endocrine  or  reproductive  tissues  were 
observed  in  rat  and  dog  90-day 
subchronic  studies  and  in  the  rat 
teratology  study  conducted  with  C,  12  16) 
linear  alcohol,  propoxylated.  aminated, 
and  ethoxylated. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  The  results  of 
acute,  genotoxic,  subchronic  and 
developmental  toxicity  testing  has 
shown  C,i;  16)  linear  alcohol, 
propoxylated.  aminated.  and 
ethoxylated  to  be  of  low  toxicity. 
Structurally  and  functionally  similar 
alkyl  amine  ethoxylates,  which 
current!)  have  an  exemption  from 
tolerances,  have  also  been  shown  to  be 
of  low  toxicity  in  animal  studies,  and 
have  been  widely  and  extensively  used 
in  food-use  herbicide  products  for  many 
years.  Any  possible  chronic  dietary- 
exposure  of  the  general  population  from 
potential  residues  of  these  materials  has 
existed  historically,  for  a  considerable 
period  of  time,  with  no  evidence  of 
adverse  human  health  effects.  Thus,  the 
use  of  C|i2  161  linear  alcohol, 
propoxylated.  aminated.  and 
ethoxylated  as  an  inert  ingredient  in  a 
pesticide  formulation  is  not  expected  to 
result  in  adverse  health  effects  from 
potential  aggregate  exposures. 

2.  Food.  Exposures  to  C,  12  i6i  linear 
alcohol,  propoxylated.  aminated.  and 
ethoxylated  from  ingestion  of  food  are 
not  expected  to  occur. 

3.  Drinking  water.  Exposures  to  C,  12  ifti 
linear  alcohol,  propoxylated.  aminated. 
and  ethoxylated  from  ingestion  of 
drinking  water  are  not  expected  to 
occur. 

4.  Non-dietary  exposure.  This  class  of 
surfactants,  of  which  C,  12  16)  linear 
alcohol,  propoxylated.  aminated.  and 
ethoxylated  is  part,  is  used  extensively 
in  a  number  of  consumer  household  and 
personal  care  products  wnich  may  be 
applied  directly  to  the  body.  These  uses 
are  expected  to  result  in  much  higher 
exposure  than  any  exposure  that  would 
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result  from  the  trace  residue  levels 
resulting  from  application  to  growing 
crops  at  relatively  low  concentrations. 
Therefore,  the  use  of  Ci; k,,  linear 
alcohol,  propoxylated.  aminated.  and 
ethoxylated  in  pesticide  formulations 
would  not  be  expected  to  significantly 
increase  the  existing  background 
exposure  level. 

D.  Cumulative  Effects 

C,  i:  i6i  linear  alcohol,  propoxylated. 
aminated.  and  ethoxylated.  and  other 
similar  alkyl  amine  ethoxylates,  have 
not  been  shown  to  produce  specific 
target  organ  toxicity,  thus  there  is  no 
evidence  of  a  common  mechanism  of 
toxicity  with  any  other  substance.  There 
is  no  reason  to  expect  that  the  use  of 
C(i2.i6i  linear  alcohol,  propoxylated. 
aminated,  and  ethoxylated  in  pesticide 
products  will  contribute  to  any 
cumulative  toxicity  resulting  from 
exposures  to  other  substances  having  a 
common  mechanism  of  toxicity. 

E.  Safety  Determination 

1.  U.S.  population.  The  results  of 
acute,  genotoxic.  subchronic.  and 
developmental  toxicity  testing  have 
shown  C,  i:  16)  linear  alcohol, 
propoxylated.  aminated,  and 
ethoxylated  to  be  of  low  toxicity. 
Similar  alkyl  amine  ethoxylates.  in  both 
structure  and  function,  which  have 
previously  been  granted  an  exemption 
from  tolerances,  have  also  been  shown 
to  be  of  low  toxicity  in  animal  studies. 
The  use  of  C,  u  i6i  linear  alcohol, 
propoxylated.  aminated,  and 
ethoxylated  is  not  expected  to  produce 
significant  residue  levels  resulting  from 
its  application,  at  relatively  low 
concentrations,  to  growing  crops,  and 
would  thus,  not  be  expected  to 
significantly  increase  the  existing 
background  exposure  level  to  alkyl 
amine  ethoxylates.  In  addition,  there  is 
no  evidence  of  adverse  human  health 
effects  in  any  segment  of  the  population 
from  the  historical  exposure  to  these 
materials  from  a  wide  varietv  of 
products  and  uses.  Therefore.  Huntsman 
believes  that  there  is  a  reasonable 
certainly  that  no  harm  will  result  to  the 
general  population  (including  infants 
and  children)  from  aggregate  exposures 
to  C,  12-161  linear  alcohol,  propoxylated. 
aminated,  and  etho,xylated. 

2.  Infants  and  children.  For  the 
reasons  outlined  above.  Huntsman 
believes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposures  to  C112.161  linear  alcohol, 
propoxylated,  aminated,  and 
ethoxylated. 


F.  International  Tolerances 

No  tolerances  or  exemptions  from 
tolerances  have  been  previously  sought 
by  Huntsman  for  C,  uk,,  linear  alcohol, 
propoxylated,  aminated.  and 
ethoxylated  in  agricultural  applications. 
A  maximum  residue  level  has  not  been 
established  for  Cn;  is,  linear  alcohol, 
propoxylated.  aminated.  and 
ethoxylated  by  the  Codex  Alimentarus 
Commission.  (Bipin  Gandhi). 
[FK  Doc.  98-21903  Filed  8-13-98:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-782A;  FRL-6023-3] 

Notice  of  Filing  of  a  Pesticide  Petition 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
amendment  of  pesticide  petition  (PP 
6F4772).  proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-782A,  must 
be  received  on  or  before  September  14. 
1998. 

ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch  (7502C). 
Information  Resources  and  Services 
Division,  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SVV.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  119,  CM 
#2,  1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  bv  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 


inspection  in  Rm.  119  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Joanne  Miller,  Product  Manager 
(PM-23)  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SVV..  Washington,  DC  20460. 
Office  location/telephone  and  e-mail 
address:  Rm.  237,  CM  #2,  1921  Jefferson 
Davis  Hwy,  Arlington,  VA,  703-305- 
6224,  e-mail: 
miller.joanne@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however.  EPA  has  not  fully  ' 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-782A1 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  IPF-782A] 
and  appropriate  petition  number. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 
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List  of  Subjects 

Environmental  protection, 
Agricultural  commodities,  Food 
additives.  Feed  additives,  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  U.  1998. 
James  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

Petitioner  summary  of  the  pesticide 
petition  is  printed  below  as  required  by 
section  408(d)(3)  of  the  FFDCA.  The 
summary  of  the  petition  was  prepared 
by  the  petitioner  and  represents  the 
view  of  the  petitioner.  EPA  is 
publishing  the  petition  summary 
verbatim  without  editing  them  in  any 
way.  The  petition  summary  announces 
the  availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Amended  Petition 

PP  6F4772.  In  the  Federal  Register  of 
December  17,  1997  (62  FR  66083)(FRL- 
5759-1),  EPA  issued  a  notice  that  Dow 
Elanco,  9330  Zionsville  Road, 
Indianapolis,  IN  46268,  proposed 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  tolerances  for  the 
combined  residues  of  the  herbicide 
fluroxypyr  1-methylheptyl  ester  [1- 
methylheptyl  ((4-amino-3,5-dichloro-6- 
nuoro-2-pyridinyl)oxy)acetate]  and  its 
metabolite  fluroxypyr  [((4-amino-3,5- 
dichloro-6-fluoro-2-pyridinyl)oxy)acetic 
acid],  in  or  on  the  raw  agricultural 
commodities  wheat,  barley,  and  oats  as 
follows:  0.5  parts  per  million  (ppm) 
(grain),  10  ppm  (straw  and  forage),  20 
ppm  (hay),  and  0.5  ppm  (aspirated  grain 
fractions,  wheat).  Because  residues  of 
fluroxypyr  MHE  or  fluroxypyr,  free  and 
conjugated,  may  occur  in  animal  feeds 
derived  from  wheat,  barley,  and  oats, 
the  following  meat  and  milk  tolerances 
were  also  proposed:  0.1  ppm  (meat,  fat, 
milk,  and  meat  byproducts  except  for 
kidney)  and  0.5  ppm  (kidney). 

Dow  AgroSciences  LLC,  (formerly 
DowElanco)  has  submitted  to  EPA  an 
amended  petition  (PP  6F4772), 
proposing  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  the 
combined  residues  of  the  herbicide 
fluroxypyr  1-methylheptyl  ester  (1- 
methylheptyl  ((4-amino-3,5-dichloro-6- 
fluoro-2-pyridinyl)oxy)acetatel  and  its 
metabolite  fluroxypyr  [((4-amino-3,5- 
dichloro-6-nuoro-2-pyridinyl)oxy)acetic 


acid]  in  or  on  the  raw  agricultural 
commodities  wheat,  barley,  and  oats  as 
follows;  0.5  ppm  (grain),  12  ppm  (straw 
and  forage),  20  ppm  (hay),  and  0.6  ppm 
(aspirated  grain  fractions,  wheat). 
Because  residues  of  fluroxypyr  or  its 
metabolite,  free  and  conjugated,  may 
occur  in  animal  feeds  derived  from 
wheat,  barley,  and  oats,  the  following 
meat  and  milk  tolerances  are  also  being 
proposed:  0.1  ppm  (meat,  fat.  milk,  and 
meat  byproducts  except  for  kidney)  and 
0.5  ppm  (kidney). 

|FR  Doc  98-22002  Filed  8-13-98;  8  45  am] 
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FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

AGENCY:  Federal  Election  Commission. 
FEDERAL  REGISTER  NUMBER:  98-21799. 
PREVIOUSLY  ANNOUNCED  DATE  &  TIME: 

Thursday,  August  20,  1998.  10:00  a.m., 
Meeting  Open  to  the  Public. 

The  following  item  has  been  added  to 
the  agenda:  Staff  Director  vacancy 
announcement. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer. 
Telephone:  (202)  694-1220. 

Marjorie  W.  Eminons, 

Secretary  of  the  Commission 

(FR  Doc.  98-21984  Filed  8-12-98;  10:23  ami 

BILLING  CODE  671S-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  State  Administrative  Plans  for 
the  Individual  Family  Grant  Program. 

Type  of  Information  Collection: 
Reinstatement,  without  change  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

OMB  Number:  3067-0146. 

Abstract:  The  Governor  is  required  by 
law  to  administer  the  IFG  program  and 
FEMA  is  required  to  publish  regulations 
and  procedures.  FEMA  carries  out  its 


role  by  requiring  a  State  Plan,  which 
conforms  to  the  regulations  while 
allowing  indi\  idual  State  procedural 
variations. 

Affected  Public:  State.  Local  or  Tribal 
Government 

Number  of  Respondents:  56. 

Estimated  Time  per  Respondent:  3 
hours. 

Estimated  Total  Annual  Burden 
Hours:  168. 

Frequency  of  Response:  Annuallv. 

Comments:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Desk  Officer  for  the  Federal 
Emergency  Management  Agencv.  Office 
of  Information  and  Regulator)  .\ffairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503  on  or  before 
September  14.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  .Anderson. 
FEMA  Information  Collections  Officer. 
Federal  Emergency  Management 
Agency,  500  C  Street.  S\V.  Room  311. 
Washington.  DC  20472.  Telephone 
number  (202)  646-2625.  F.-\X  number 
(202)  646-3524  or  email  address  at 
muriel.anderson@fema.gov. 

Dated:  August  10.  1998 
Reginald  Trujillo, 

Director.  Program  Senices  Division. 

Operations  Support  Directorate 

IFR  Doc  98-21872  Filed  8-13-98  8  45  ami 

BILUNG  CODE  67ia-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  National  Fire  Academy  Field 
Course  Evaluation  Form. 

Type  of  Information  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  has  expired. 

OMB  Number:  3067-0233. 

Abstract:  The  Naticial  Fire  Academy 
Field  Course  Evaluation  Form  is  used  in 
all  field  deliveries  of  Academy  courses. 
The  form  is  primarily  used  to  assess  the 
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effectiveness  of  the  course  materials  and 
instructor  delivery.  The  demographic 
information  is  used  in  developing  needs 
assessments  and  identifying  the  student 
population's  representation. 

Affected  Public:  Individuals  or 
households. 

dumber  of  Respondents:  25.000. 

Estimated  Time  per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  B,250. 

Frequency  of  Response:  One  Time. 
COMMENTS:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Desk  Officer  for  the  Federal 
Emergency  Management  Agency,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington,  DC  20503  on  or  before 
September  14,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
FENL-\  Information  Collections  Officer, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SVV,  Room  311, 
Washington,  DC  20472.  Telephone 
number  (202)  646-2625,  FAX  number 
(202)  646-3524,  or  email  address  at 
muriel.anderson@fema.gov. 

Dated:  August  10,  1998. 
Reginald  Trujillo. 

Director.  Program  Services  Division. 
Operations  Support  Directorate. 
iFR  Doc   98-2187i  Filed  8-13-98;  8:45  am] 
BILUNG  CODE  6718-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

action:  Notice  and  request  for 
comments. 

summary:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Offit:e  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  State  .Administrative  Plan. 

Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

OMB  S'umher-  3067-0138. 

Abstract:  The  state  Administrative 
Plan  is  a  formal  description  of  the 
participating  State's  emergency 
preparedness  program  and  related  State 


and  local  laws,  executive  directives, 
rules,  plans  and  procedures.  It 
documents  and  certifies  the  State's 
compliance  with  requirements  of  the 
authorizing  statute.  The  plan  is  a  one- 
time submission  with  annual  update  to 
keep  it  current.  Plans  and  updates  are 
submitted  to  the  FEMA  Regional  Offices 
along  with  the  annual  applications  for 
assistance  under  emergency 
management  programs.  FEMA  uses  the 
information  to  determine  whether  a 
State  legally  qualifies  for  Federal 
contributions  for  State  and  local 
emergency  preparedness  personnel  and 
administrative  expenses. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

X'umber  of  Respondents:  56. 

Estimated  Time  per  Respondent:  20. 

Estimated  Total  Annual  Burden 
Hours:  1,120. 

Frequency  of  Response:  Annually. 
COMMENTS:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Desk  Officer  for  the  Federal 
Emergency  Management  Agency,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  on  or  before 
September  14,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
FEMA  Information  Collections  Officer, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SVV,  Room  311, 
Washington,  DC  20472.  Telephone 
number  (202)  646-2625.  FAX  number 
(202)  646-3524  or  email  address  at 
muriel.anderson@fema.gov. 

Dated:  August  10,  1998. 
Reginald  Trujillo, 

Director.  Program  Sen'ices  Division, 

Operations  Support  Directorate. 

[FR  Doc.  98-21874  Filed  8-13-98;  8:45  am] 

BILLI^Mi  CODE  6718-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 


Title:  National  Fire  Academy  Long 
Term  Evaluation  Forms. 

Type  of  Information  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

OMB  Number:  3067-0260. 

Abstract:  The  National  Fire 
Academy's  long  term  evaluation  forms 
will  obtain  course  specific  feedback 
from  students  and  their  supervisors 
regarding  impact  of  course  content  on 
job  performance.  This  information  is 
needed  to  improve  instruction  and 
content.  Demographic  data  are  needed 
to  identify  differential  in  course  impact. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  1500. 

Estimated  Time  per  Respondent:  20 
minutes  student  and  10  minutes 
supervisor. 

Estimated  Total  Annual  Burden 
Hours:  375. 

Frequency  of  Response:  At  the  end  of 
each  course. 

COMMENTS:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Desk  Officer  for  the  Federal 
Emergency  Management  Agency,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  on  or  before 
September  14,  1998. 
FOR  further  information  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
FEMA  Information  Collections  Officer, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW,  Room  316, 
Washington,  DC  20472.  Telephone 
number  (202)  646-2625.  FAX  number 
(202)  646-3524,  or  email  address  at 
muriel.anderson@fema.gov. 

Dated;  August  4,  1998. 
Reginald  Trujillo, 

Director,  Program  Services  Division, 

Operations  Support  Directorate. 

IFR  Doc.  98-21875  Filed  8-13-98;  8:45  ami 

BILLING  CODE  671B-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1235-OR] 

Tennessee;  Amendment  No.  2  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee  (FEMA-1235-DR),  dated  July 
23,  1998,  and  related  determinations. 
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EFFECTIVE  DATE:  July  28,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  July  28, 
1998. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DL'A);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Lacy  £.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  98-21869  Filed  8-13-98;  8:45  am] 

BILUNQ  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1235-OR] 

Tennessee;  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  (FEMA-1235-DR),  dated  July 
23,  1998,  and  related  determinations. 
EFFECTIVE  DATE:  July  28,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472, (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  is  hereby  amended  to 
include  Individual  Assistance  in  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  23,  1998: 

Lawrence  and  Lewis  Counties  for 
Individual  Assistance  (already  designated  for 
Public  Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 


Program:  83.541.  Disaster  Unemployment 

Assistance  (DUA);  83.542,  Fire  Suppression 

Assistance;  83.543.  Individual  and  Famiiv 

Grant  (IFG)  Program;  83.544,  Public 

Assistance  Grants;  83.545.  Disaster  Housing 

Program;  83.548.  Hazard  Mitigation  Grant 

Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 

Recovery  Directorate 

(FR  Doc.  98-21870  Filed  8-13-98,  8  45  am) 

BILUNG  CODE  67ia-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1235-OR] 

Tennessee;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Tennessee 
(FEMA-1235-DR),  dated  July  23,  1998, 
and  related  determinations. 
EFFECTIVE  DATE:  July  23,  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  July 
23,  1998,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  etseq),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Tennessee, 
resulting  from  flooding  and  severe  storms  on 
)u!y  13.  1998,  and  continuing,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  PL.  93-288.  as  amended 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Tennessee. 

In  order  to  provide  Federal  assistance.  \ou 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
.'\ssistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  .\cX  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  .^ct  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 


Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148,  I 
hereby  appoint  Michael  Polny  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Tennessee  to  have 
been  affected  adversely  by  this  declared 
major  disaster:  Lawrence  and  Lewis 
Counties  for  Public  Assistance. 

All  counties  within  the  State  of 
Tennessee  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
.Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83  537. 
Community  Disaster  Loans:  83  538.  Cora 
Brown  Fund  Program:  83  539.  Crisis 
Counseling:  83  540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA):  83  542.  Fire  Suppression 
Assistance:  83.543.  Individual  and  Family 
Grant  [IFG]  Program.  83.544,  Public 
.Assistance  Grants:  83.545.  Disaster  Housing 
Program:  83  548.  Hazard  Mitigation  Grant 
Program) 
James  L.  Witt, 
Director. 
iFR  Doc  98-21871  Filed  8-13-98,  8  45  ami 

BILLING  CODE  671»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1236-DR] 

Wisconsin;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice.  ■ 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Wisconsin 
(FEMA-1236-DR),  dated  July  24.  1998, 
and  related  determinations. 
EFFECTIVE  DATE:  July  24.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agencv,  Washington.  DC 
20472, (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  IS 
hereby  given  that,  in  a  letter  dated  Julv 
24.  1998,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
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Emergency  Assistance  .^ct  (42  U.S.C. 
5121  et  seq.).  as  follows; 

I  have  deter.Tii.Ted  that  the  damage  in 
certain  areas  of  the  State  of  Wisconsin, 
resulting  from  severe  storms,  straight-line 
winds,  tornadoes,  heavy  rain,  and  flooding 
on  June  18-30.  1998.  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act.  P.L.  93-288.  as  amended  ("the  Stafford 
Act").  I.  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Wisconsin. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  fimds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  admmistrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  .Mitigation  in  the 
designated  areas  and  anv  other  forms  of 
assistance  under  the  Stafford  .-Kc  t  vou  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148.  I 
hereby  appoint  Gary  K.  Pierson  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Wisconsin  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Buffalo.  Clark.  Crawford. 
Dunn.  Grant,  Jackson.  L,a  Crosse.  Monroe, 
Pepin.  Pierce,  St.  Croix,  Trempealeau,  and 
Vernon  for  Public  Assistance. 

All  counties  within  the  State  of 
Wisconsin  are  eligible  to  applv  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemplovment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance:  83.543.  Individual  and  Family 
Grant  (IFG)  Program:  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 


Program;  83.548.  Hazard  Mitigation  Grant 
Program) 

fames  L.  Witt, 

Director. 

|FR  Doc.  98-21868  Filed  8-13-98;  8:45  am] 

BILLING  CODE  67ia-02-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  .Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  bv  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  8, 
1998. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

I.  IV'FC  Inc.;  Waukon,  Iowa;  to 
acquire  100  percent  of  the  voting  shares 
of  Iowa  State  Bank,  Oelwein.  Iowa  (in 
organization). 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  90  Hennepin  Avenue, 
P.O.  Box  291,  Minneapolis.  Minnesota 
55480-0291: 

1.  Voyager  Financial  Services 
Corporation.  Eden,  Prairie,  Minnesota; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Voyager  Bank,  Eden  Prairie, 


Minnesota.  Voyager  Bank  currently 
operates  as  the  Family  Bank,  f.s.b. 

In  connection  with  this  application, 
Applicant  also  has  applied  to  acquire 
Voyager  Mortgage  Corporation,  Eden 
Prairie,  Minnesota,  and  thereby  engage 
in  brokering  mortgage  loans  for  its  own 
account  and  the  account  of  others  and 
activities  usual  in  connection  with 
brokering  mortgage  loans,  pursuant  to 
§§  225.28(b)(1)  and  (b)(2)  of  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  10.  1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  98-21803  Filed  8-13-98;  8:45  am] 

BILLING  CODE  6210-01-F 


FEDERAL  TRADE  COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Federal  Trade  Commission. 
action:  Notice. 

SUMMARY:  The  Federal  Trade 
Commission  (FTC)  has  submitted  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  information 
collection  requirements  contained  in  its 
regulations  under  the  Comprehensive 
Smokeless  Tobacco  Health  Education 
Act  of  1986  ("Smokeless  Tobacco  Act" 
or  the  "Act").  The  current  Office  of 
Management  and  Budget  (OMB) 
clearance  expires  on  August  31,  1998. 
The  FTC  proposes  that  OMB  extend  its 
approval  for  the  regulations  an 
additional  three  years  through  August 
31,2001. 

DATES:  Comments  must  be  submitted  on 
or  before  September  14,  1998. 

ADDRESSES:  Send  written  comments  to 
the  Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs,  New  Executive  Office  Building, 
Room  10202.  Washington,  DC  20503, 
ATTN:  Edward  Clarke,  Desk  Officer  for 
the  Federal  Trade  Commission,  and  to 
Gary  M.  Greenfield,  Office  of  the 
General  Counsel,  Federal  Trade 
Commission,  Washington,  DC  20580, 
(202)  326-2753.  All  comments  should 
be  identified  as  responding  to  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
requirements  should  be  addressed  to 
Nancy  Warder.  Attorney,  Division  of 
Advertising  Practices,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  Washington,  DC  20580, 
(202) 326-3048. 
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SUPPLEMENTARY  INFORMATION:  The  FTC 

has  submitted  a  request  to  0MB  to 
extend  the  existing  clearance  to  collect 
information  (OMB  Control  Number 
3084-0082)  under  FTC  regulations 
promulgated  pursuant  to  the  Smokeless 
Tobacco  Act  (16  CFR  Part  307).  A 
Federal  Register  Notice  with  a  60-day 
comment  period  soliciting  comments  on 
this  collection  of  information  was 
published  on  June  9.  1998  (63  FR 
31479).  No  comments  were  received. 

Description  of  the  information 
collection  and  proposed  use:  The 
Smokeless  Tobacco  Act,  15  U.S.C 
4401-4408.  requires,  among  other 
things,  that  manufacturers,  packagers, 
and  importers  of  smokeless  tobacco 
products  include  health  warnings  on 
product  packaging  and  in 
advertisements.  The  Act  also  requires 
that  each  manufacturer,  packager,  and 
importer  of  smokeless  tobacco  products 
submit  a  plan  to  the  Commission 
specifying  a  method  to  rotate,  display, 
and  distribute  the  warning  statement 
required  to  appear  in  advertising  and 
labeling.  The  Commission  is  required  to 
determine  whether  these  plans  comply 
with  the  act  and  implementing 
regulations.  All  the  companies  currently 
affected  by  these  regulations  have 
previously  filed  plans,  but  the  plan 
submission  requirement  continues  to 
apply  in  the  event  a  company  amends 
its  plan,  or  if  a  new  company  enters  the 
market. 

Estimate  of  information  collection 
annual  hours  burden:  1,000  hours 
(rounded).  The  FTC  is  reducing  the 
estimated  burden  for  fourteen  smokeless 
tobacco  companies  to  prepare  and 
submit  amended  compliance  plans  from 
the  current  estimate  of  2,000  hours  to 
1,000  hours,  rounded  up  from  560.  Staff 
believes  the  reduced  estimate  is 
conservative.  Prior  burden  estimates 
were  based  on  companies'  experience 
preparing  and  filing  their  initial  plans. 
At  this  stage,  however,  all  affected 
companies  have  long  ago  filed  their 
plans  with  the  Commission  and  staff 
does  not  anticipate  that  any  new 
company  will  enter  the  market. 
Additional  annual  reporting  burdens 
would  occur  only  if  already  compliant 
companies  change  the  way  they  display 
the  warnings  required  by  the  Smokeless 
Tobacco  Act. 

Although  it  is  not  possible  to  predict 
whether  any  of  these  companies  will 
seek  to  amend  an  existing  approved 
plan  (and  possibly  none  will),  staff 
conservatively  assumes  that  each 
company  will  file  one  amendment  per 
year.  This  estimate  is  conservative 
because,  over  the  past  three  years,  only 
one  company  has  voluntarily  amended 
its  plan  and  the  Commission  changed 


the  relevant  regulations  only  once.  The 
voluntary  amendment  required  only  40 
hours  to  prepare,  which  is  considerably 
less  time  than  individual  companies 
spend  preparing  their  initial  plans. 
Commission  staff  believes  it  reasonable 
to  assume  that  each  company  would 
consume  approximately  that  amount  of 
time  to  prepare  an  amended  plan.  Based 
on  these  assumptions,  the  total  annual 
hours  burden  should  not  exceed  1,000 
hours  (14  companies  x  40  hrs.  each, 
rounded  to  the  nearest  thousand). 

Estimate  of  information  collection 
annual  cost  burden:  $63,000. 

Labor  costs:  The  total  annualized  cost 
to  respondents  should  not  exceed 
$63,000.  This  is  based  on  the 
assumption  that  management  or 
attorneys  will  account  for  80%  of  the 
estimates  1.000  hours  required  to 
rewrite  or  amend  the  plans,  at  an  hourly 
rate  of  $75,  and  that  clerical  support 
will  account  for  the  remaining  time 
(20%)  at  an  hourly  rate  of  $15. 
(Management  and  attorney  time:  1.000 
hours  X  .8  =  800  hours  x  $75  =  $60,000; 
clerical  time:  1,000  hours  x  .20  =  200 
hours  X  $15  =$3,000). 

Capital  or  other  non- labor  costs: 
None.  After  the  Commission  approves  a 
plan  for  the  display  of  the  warnings 
required  by  the  Smokeless  Tobacco  Act, 
the  companies  were  required  to  make 
additional  submissions  to  the 
Commission  only  if  there  is  a  change  in 
the  way  that  they  choose  to  display  the 
warnings.  Once  the  companies  have 
prepared  plates  to  print  the  required 
warnings  on  their  labels,  there  are  no 
additional  set-up  costs  associated  with 
the  display  of  the  warnings  in  labeling. 
Similarly,  once  the  companies  have 
prepared  acetates  of  the  required 
warnings  for  advertising  and 
promotional  materials,  there  are  no 
additional  set-up  costs  associated  with 
printing  the  warnings  in  those  materials. 
These  set-up  costs  were  incurred  before 
October  1,  1995. 

The  Commission  knows  of  no  annual 
recordkeeping  cost  burden  associated 
with  the  plans  for  the  display  of  the 
warnings.  The  companies  may  keep 
copies  of  their  plans  to  ensure  that 
labeling  and  advertising  complies  with 
the  requirements  of  the  Smokeless 
Tobacco  Act.  Such  recordkeeping  would 
require  the  use  of  office  supplies,  such 
as  file  folders  and  papers,  all  of  which 
the  companies  should  have  on  hand  in 
the  ordinary  course  of  their  business. 
Debra  A.  Valentine, 
General  Counsel. 
|FR  Doc.  98-21889  Filed  8-12-98;  8:45  am] 

BILUNG  CODE  67M>-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Blue  Pages 
Project 

AGENCY:  Office  of  Acquisition  Policy. 
GSA. 

ACTION:  Notice  of  request  for  approval  of 
a  new  information  collection  entitled 
Blue  Pages  Project. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Office  of 
Acquisition  Policy  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
a  new  information  collection  concerning 
Blue  Pages  Project. 

DATES:  Comment  Due  Date:  October  13. 
1998. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer.  GSA  Desk  Officer.  Room  3235, 
NEOB,  Washington.  DC  20503.  and  to 
Marjorie  Ashby,  General  Services 
Administration  [M\T),  1800  F  Street 
NW,  Washington.  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Johnson,  Federal  Technology  Service 
(202) 501-1938. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  GSA  is  requesting  the  Office  of 
Management  and  Budget  to  approve  a 
new  information  collection  concerning 
Blue  Pages  Project.  This  initiative  will 
make  Government  listings  in  telephone 
directories  easier  to  read  and  more 
informative.  Surveys  will  be  conducted 
to  assess  the  public's  reaction  to 
changes  that  have  been  made  and  will 
continue  to  be  made  in  the  future. 

B.  Annual  Reporting  Burden 

Respondents:  200;  annual  responses: 
200;  average  hours  per  response:  2; 
burden  hours:  100 

Copy  of  Proposal 

A  copy  of  this  proposal  may  be 
obtained  from  the  GSA  Acquisition 
Policy  Division  (MVP).  Room  4011,  GSA 
Building.  1800  F  Street  NW. 
Washington,  DC  20405.  or  by 
telephoning  (202)  501-3822.  or  by 
faxing  your  request  to  (202)  501-3341. 
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Diitt^d:  .-Kugust  10.  1998. 
Ida  M.  Ustad. 

Deputv  Associate  Administrator. 

Office  of  Acquisition  Policy 

|FR  Doc;  98-21836  Filed  8-13-98;  8:45  a.Ti] 

BILLING  CODE  6820-61-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4341-N-22] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized, underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  August  14,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark.  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  S\V,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated;  August  6.  1998. 
Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 

Development. 

[PR  Doc.  98-21575  Filed  8-13-98;  8:45  am) 

BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(CA-060-07-1210-00] 

Public  Meetings  Scheduled  for  the 
Northern  &  Eastern  Mojave  Planning 
Effort 

SUMMARY:  Notice  is  hereby  given,  in 
accordance  with  Public  Laws  92-463 
and  94-579,  that  the  U.S.  Bureau  of 
Land  Management  has  scheduled  seven 
workshops  to  update  the  public  on  the 
current  range  of  alternatives  for  the 
BLM-managed  public  lands  within  the 
Northern  and  Eastern  Mojave  (NEMO) 
planning  area.  All  meetings  will  begin  at 
6;30  p.m.  with  a  1-hour  presentation, 
followed  by  a  2-hour  openhouse 
question  and  answer  workshop.  The 
meetings  are  scheduled  at  the  following 
locations: 
Tuesday,  August  18,  6:30-9:30  p.m., 

Barstow  Holiday  Inn,  1511  East  Main 

Street,  Barstow,  CA 
Thursday,  August  20,  6:30-9:30  p.m., 

Kerr  McGee  Community  Center,  100 

West  California  Avenue,  Ridgecrest, 

CA 
Monday,  August  24.  6:30-9:30  p.m., 

BLM  Las  Vegas  Field  Office,  4765 

West  Vegas  Drive,  Las  Vegas,  NV 
Tuesday,  August  25,  6:30-9:30  p.m.. 

Needles  Recreation  Center,  1111  Civic 

Center  Drive,  Needles,  CA 
Wednesday,  August  26,  6:30-9:30  p.m., 

Baker  Senior  Center,  73730  Baker 

Boulevard,  Baker,  CA 
Tuesday,  September  1,  6:30-9:30  p.m., 

Hilltop  Hotel,  2000  Ostrems  Way,  San 

Bernardino,  CA 
Wednesday,  September  2.  6:30-9:30 

p.m..  Holiday  Inn — Magnolia  Room, 

303  East  Cordova,  Pasadena,  CA 

The  7.9  million  acre  NEMO  planning 
area  encompasses  Death  Valley  National 
Park,  the  Mojave  National  Preserve,  and 
2  million  acres  of  BLM-managed  public 
lands  adjacent  to  and  between  the  two 
National  Park  Service  (NPS)  Units.  The 
BLM  and  NPS  are  preparing  separate 
management  plans  for  the  three 
management  units  to  clarify  each 
agency's  alternatives  and  management 
objectives  for  each  unit  and  reduce  the 
size  of  the  documents. 

Final  planning  documents  will 
include  a  general  management  plan  for 
the  Mojave  National  Preserve,  an 
amended  general  management  plan  for 
Death  Valley  National  Park,  and  an 
amendment  to  the  BLM's  California 
Desert  Conservation  Area  Plan. 
FOR  MORE  INFORMATION  CONTACT:  BLM 
external  affairs  in  Riverside  at  (909) 
697-5217/5220  or  BLM  Project 
Coordinator  Edy  Seehafer  at  (760)  252- 
6021. 


Dated:  August  11.  1998. 
Alan  Stein, 

Assistant  District  Manager.  Lands.  Minerals. 

&■  Renewable  Resources. 

(FR  Doc.  98-21987  Filed  8-13-98;  8:45  am) 

BILLING  CODE  4310-40-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-91 1-1 630-00] 

Establishment  of  a  Supplementary 
Rule 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Establishment  of  a 
supplementary  rule  prohibiting  the 
possession  and/or  consumption  of 
alcoholic  beverages  by  persons  under  21 
years  of  age  on  public  lands 
administered  by  the  Bureau  of  Land 
Management  (BLM)  within  the  State  of 
Arizona. 

SUMMARY:  Underage  drinking  is  a 
growing  problem  on  public  lands.  Such 
activity  poses  a  significant  health  and 
safety  hazard  to  both  underage  violators 
and  other  users  of  the  public  lands.  This 
rule  will  allow  BLM  Law  Enforcement 
Officers  to  restrict  the  possession  and/ 
or  consumption  of  alcoholic  beverages 
by  minors  in  a  manner  consistent  with 
state  law. 

EFFECTIVE  DATE:  This  restriction  will  be 
effective  October  1,  1998,  and  will 
remain  in  effect  until  terminated  or 
modified  by  the  Bureau  of  Land 
Management. 

FOR  FURTHER  INFORMATION  CONTACT: 

State  Staff  Ranger,  Bureau  of  Land 
Management,  Arizona  State  Office,  Law 
Enforcement  Office,  222  N.  Central 
Ave.,  Phoenix,  AZ.  85004.  602/417- 
9339. 

SUPPLEMENTARY  INFORMATION:  The 

authority  for  this  restriction  is  provided 
in  43  CFR  8365.1-6.  Persons  who 
violate  this  restriction  are  subject  to 
arrest  and,  upon  conviction,  may  be 
fined  up  to  $100,000  and/or  imprisoned 
for  not  more  than  12  months  as 
amended  by  18  USC  3571  and  18  USC 
3581. 

Dated:  August  4,  1998. 
John  Christensen, 
Acting  State  Director. 
[FR  Doc.  98-21831  Filed  8-13-98;  8:45  am] 

BILUNO  CODE  4310-32-M 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-01  a-1 61 0-00/G01 0-G8-0252] 

Notice  of  Availability  of  a  Proposed 
Coordinated  Resource  Management 
Plan  (CRMP)  and  Final  Environmental 
Impact  Statement  (FEIS);  Taos  Field 
Office,  New  Mexico  and  San  Luis 
Resource  Area,  Colorado 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  Taos  Field  Office 
and  Canon  City  District,  San  Luis 
Resource  Area  have  completed  a 
Proposed  CRMP/FEIS  and  Taos 
Resource  Management  Plan 
Amendment.  This  document  contains  a 
15-year  strategy  for  managing  94  miles 
of  the  Rio  Grande  from  La  Sauses, 
Colorado  to  Velarde,  New  Mexico,  and 
42.7  miles  of  its  tributaries.  The 
document  also  addresses  legislative 
requirements  for  the  Rio  Grande  Wild 
and  Scenic  River  extension  and  study 
areas. 

Copies  are  available  for  review  at 
public  libraries  in  Alamosa,  Colorado, 
and  in  Taos,  Santa  Fe,  Los  Alamos, 
Espanola,  and  Albuquerque,  New 
Mexico.  Additional  copies  are  available 
at  the  following  BLM  offices:  San  Luis 
Resource  Area,  1921  State  Street, 
Alamosa,  Colorado;  Taos  Field  Office. 
226  Cruz  Alta  Road,  Taos,  New  Mexico: 
New  Mexico  State  Office,  1474  Rodeo 
Road,  Santa  Fe,  New  Mexico;  and 
Albuquerque  Field  Office,  435  Montao 
Road  NE,  Albuquerque,  New  Mexico. 
DATES:  Protests  related  to  decisions  at 
the  New  Mexico  Resource  Management 
Plan  level  must  be  filed  in  writing  to: 
Director,  Bureau  of  Land  Management, 
Attn:  Ms.  Brenda  Williams,  Protest 
Coordinator,  WO-210/LS-1075, 
Department  of  the  Interior,  Washington, 
DC  20240.  An  informal  protest  may  be 
made  on  specific  actions  described  in 
Chapter  2,  Activity-Level  Proposals. 
Informal  protests  must  be  filed  in 
writing  to  the  address  below.  All 
protests  and  informal  protests  must  be 
post  marked  no  later  than  September  30, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Humphrey,  CRMP  Team  Leader, 
Taos  Field  Office.  226  Cruz  Alta  Road, 
Taos,  NM  87571:  phone  (505)  758-8851. 
SUPPLEMENTARY  INFORMATION:  This 
Proposed  CRMP/FEIS  is  a  plan  for 
managing  the  public  land  and  allocating 
resources  along  94  miles  of  the  Rio 
Grande  and  42.7  miles  of  its  tributaries. 


The  plan  addresses  the  following  public 
land  issues:  Wild  and  Scenic  Rivers, 
protection  of  riparian  areas,  soils, 
vegetation,  water  quality,  terrestrial  and 
aquatic  habitat,  historical  and 
archaeological  resources,  scenic  qualitv, 
recreation,  commercial  uses,  access,  and 
resource  interpretation/education. 

Under  the  Proposed  Action,  the  BLM 
would  implement  the  CRMP  in  both 
areas  administered  by  the  Taos  Field 
Office  and  San  Luis  Resource  Area, 
along  with  the  following  Taos  Resource 
Management  Plan  amendments: 
designation  of  the  identified  areas  of  the 
Lower  Gorge  and  Copper  Hill  Units  as 
Areas  of  Critical  Concern  for  wildlife 
habitat  and  scenic  quality  values; 
incorporation  of  the  Guadalupe  Area  of 
Critical  Environmental  Concern  into  the 
Wild  Rivers  Recreation  Area  and 
expansion  of  the  Recreation  Area: 
exclusion  of  58,765  acres  from  grazing: 
withdrawal  of  73,820  acres  from  mineral 
entry;  closure  of  50.173  acres  to  mineral 
leasing;  application  of  No  Surface 
Occupancy  standards  for  oil  and  gas 
development  on  25,615  acres:  closure  of 
65,432  acres  to  mineral  material 
disposal:  prohibition  of  land  disposals, 
except  for  CoIor-of-Title  sales  (in  the 
Dixon,  New  Mexico  area)  and  three 
parcels  identified  for  community  needs: 
exclusion  of  rights-of-way  from  within 
the  expanded  Wild  Rivers  Recreation 
Area,  the  Lower  Gorge  Unit  (with 
exceptions),  and  portions  of  the  Copper 
Hill  Unit.  The  BLM  would  also 
recommend  the  Rio  Grande  Bosque 
segment  (as  identified  in  Public  Law 
103-242)  for  Wild  and  Scenic  River 
designation,  with  a  Recreational 
classification,  and  the  Rio  Embudo  for 
designation  with  a  Wild  classification. 
In  other  actions  under  the  Proposed 
Plan,  the  agency  would  increase 
protection  of  riparian  areas,  vegetation, 
soils,  water  quality,  wildlife  habitat,  and 
scenic  quality,  while  placing  limits  on 
recreational  uses  in  the  corridor  and 
re.stricting  vehicle  access  to  some  areas. 

Public  participation  has  occurred 
throughout  the  CRMP  process.  A  Notice 
of  Availability  for  the  Draft  CRMP/EIS 
was  published  on  June  27,  1997,  in  the 
Federal  Register  (Vol.  62,  No.  124,  pp. 
34771-2),  identifying  the  end  of  the 
comment  period  as  October  8,  1997.  The 
Notice  was  amended  in  the  Federal 
Register  on  July  29,  1997  (Vol.  62,  No. 
145,  p.  40540),  extending  the  comment 
period  to  October  20,  1997.  In  response 
to  numerous  requests  from  the  public, 
the  comment  period  was  extended  to 
December  20,  1997  (Federal  Register, 
Vol.  62,  No.  191,  p.  51682),  allowing  for 
a  total  of  177  days  to  review  the 
document.  Oral  hearings  were 
conducted  in  Alamosa,  Colorado 


(August  19.  1997).  Taos.  New  Mexico 
(August  20,  1997),  Santa  Fe.  New 
.Mexico  (August  21,  1997),  and  Dixon, 
New  Mexico  (September  3.  1997). 

Dated.  .August  10.  1998 
Steve  Henke. 

Taos  Field  Office  Manager 

|FR  Doc  98-21832  Fijpd  4-13-98.  8  45  am] 

BILUNG  CODE  4310-AG-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Request  for  Comments;  Historic 
Properties  in  Franklin  County, 
Pennsylvania;  Determination  of 
Eligibility  for  the  National  Register  of 
Historic  Places 

On  January  15.  1997.  four  historic 
farmsteads  in  Greene  Township, 
Franklin  County,  Pennsylvania,  were 
determined  eligible  for  the  National 
Register  of  Historic  Places  for  their 
historic  and  architectural  importance, 
following  a  request  from  the  Federal 
Highway  Administration.  The  four 
properties  are  the  Chambers  House.  325 
Woodstock  Road,  the  Hambright 
Farmstead.  1873  Ragged  Edge  Road,  the 
Shollenberger  Farmstead,  896  Ragged 
Edge  Road,  and  the  Shively  Farmstead. 
528  Ragged  Edge  Road. 

Since  the  determinations  of  eligibilitv 
were  issued,  the  National  Park  Service 
has  received  a  request  that  the 
boundaries  of  the  properties  be  redrawn. 
Documentation  relative  to  this  request 
was  submitted  to  the  National  Register. 
Copies  of  this  documentation  are 
available  from  the  National  Register  at 
the  address  below.  In  order  to 
accommodate  those  who  wish  to 
provide  new  information  concerning  the 
boundaries  of  these  properties,  the 
National  Park  Service  is  providing  a  60 
day  comment  period.  A  written 
statement  on  the  determinations  of 
eligibility  will  be  issued  by  the  National 
Park  Service  within  30  days  of  the  close 
of  the  comment  period. 

The  determinations  of  eligibility 
remains  in  effect  pending  review  of 
responses  submitted  during  the 
comment  period.  In  order  to  revise  the 
boundaries  the  National  Park  Ser\'ice 
must  receive  authoritative  information, 
which  evaluated  in  conjunction  with 
documentation  already  on  file,  results  in 
a  finding  that  the  determined  eligible 
boundary  does  not  accurately  delineate 
the  historic  property  in  accordance  with 
established  National  Register  standards. 

Comments  should  be  addressed  to  the 
National  Register  of  Historic  Places, 
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National  Park  Service.  1849  C  St.,  NW.. 
Room  NC400,  Washington,  DC  20240. 
Carol  D.  ShuU. 

Keeper  of  the  Xational  Register  of  Historic 

Places.  Xational  Register,  History  and 

Education. 

|FR  Doc.  98-:il882  Filed  8-13-98:  8:45  ami 

BILLING  CODE  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the  Arizona 
State  Museum,  University  of  Arizona, 
Tucson,  AZ 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act.  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Arizona  State 
Museum.  Universitv  of  Arizona. 
Tucson.  AZ  which  meet  the  definition 
of  "object  of  cultural  patrimony"  under 
Section  2  of  the  Act. 

The  seven  cultural  items  consist  of 
five  gaan  masks  of  painted  wood  and 
cloth,  and  two  wands  of  painted  wood. 

In  1932.  the  Arizona  State  Museum 
purchased  the  five  gaan  masks  from 
Grenville  Goodwin  who  was  carrying 
out  field  studies  among  the  Western 
Apache  at  the  time. 

In  1936.  the  tw'o  wands  were  placed 
on  loan  with  the  Arizona  State  Museum 
from  Grenville  Goodwin,  and  donated  to 
the  museum  in  1968  by  Goodwin's 
widow. 

According  to  museum  records,  the 
five  gaan  masks  were  made  by  John 
Robertson  of  the  San  Carlos  Apache  and 
subsequently  used.  Documentation  is 
unclear  whether  these  gaan  were  sold  to 
Grenville  Goodwin  by  John  Robertson 
(Sr.)  or  his  son.  John  Robertson,  Jr.  with 
his  father's  knowledge.  In  1930,  Mike 
Kirk,  owner  of  Kirk's  Trading  Post, 
purchased  the  two  wands  from  Tom 
Dosnos.  Tom  Dosnos  acquired  the  wand 
at  San  Carlos  at  an  unknown  date  from 
person(s)  unknown.  At  a  later  date, 
Grenville  Goodwin  purchased  these 
wands  from  the  Kirk  Trading  Post, 
Manuelito,  NM.  Museum 
documentation  and  consultation  with 
representatives  of  the  San  Carlos 
Apache  Tribe  of  the  San  Carlos 
Reservation  indicates  these  cultural 
items  are  San  Carlos  Apache. 
Representatives  of  the  San  Carlos 
Apache  Tribe  of  the  San  Carlos 
Reservation  state  that  the  seven  cultural 


items  have  ongoing  traditional  and 
cultural  importance  to  the  tribe  itself 
and  could  not  have  been  alienated  by 
any  individual. 

Officials  of  the  Arizona  State  Museum 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(4).  these  seven  cultural 
items  have  ongoing  historical, 
traditional,  and  cultural  importance 
central  to  the  tribe  itself,  and  could  not 
have  been  alienated,  appropriated,  or 
conveyed  by  any  individual.  Officials  of 
the  Arizona  State  Museum  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  items  and  the  San 
Carlos  Apache  Tribe  of  the  San  Carlos 
Reservation. 

This  notice  has  been  sent  to  officials 
of  the  San  Carlos  Apache  Tribe  of  the 
San  Carlos  Reservation,  the  Yavapai- 
Apache  Nation  of  the  Camp  Verde 
Indian  Reservation,  the  Fort  McDowell 
Mohave-Apache  Indian  Community  of 
the  Fort  McDowell  Indian  Reservation, 
the  Tonto  Apache  Tribe,  and  the  White 
Mountain  Apache  Tribe  of  the  Fort 
Apache  Reservation.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
objects  should  contact  Dr.  Gwinn 
Vivian,  Acting  Repatriation  Coordinator, 
Arizona  State  Museum,  University  of 
Arizona,  Tucson,  AZ  85721;  telephone: 
(520)  621094500  before  September  14. 
1998.  Repatriation  of  these  objects  to  the 
San  Carlos  Apache  Tribe  of  the  San 
Carlos  Reservation  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  August  4,  1998. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist. 
Manager,  Archeology  and  Ethnograph  v 
Program. 
[FR  Doc.  21833  Filed  8-13-98;  8:45  am] 

BILLING  CODE  4310-70-f 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Stanislaus  County,  CA  in  the 
Possession  of  the  California  State 
University-Fresno,  Fresno,  CA 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 


remains  in  the  possession  of  the 
California  State  University-Fresno, 
Fresno,  CA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  California  State 
University-Fresno  professional  staff  in 
consultation  with  representatives  of  the 
Tuolumne  Band  of  Me-Wuk  Indians  of 
the  Tuolumne  Rancheria  of  California. 

In  1969,  human  remains  representing 
four  individuals  were  recovered  from 
site  CA-STA-141  (Fresno  State  Catalog 
69-17)  during  excavations  conducted  by 
Fresno  State  College  (now  California 
State  University-Fresno)  staff.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Catalog  records  prepared  in  1972 
indicate  these  human  remains  were 
excavated  from  the  upper  levels  of  the 
cultural  deposit  at  or  near  the  surface. 
Based  on  location  and  degree  of 
preservation,  these  human  remains  have 
been  determined  to  be  Native  American 
from  the  late  precontact  period  (post- 
1500  A.D.).  Archeological  evidence  from 
this  area  indicates  a  continuity  of 
material  culture  from  precontact  times 
into  the  historic  period.  Historic 
documents,  ethnographic  accounts,  and 
oral  history  further  indicate  occupation 
and  use  of  this  area  since  the  late 
precontact  period  by  Central  Sierra  Me- 
Wuk  peoples. 

Based  on  the  above  mentioned 
information,  officials  of  the  California 
State  University-Fresno  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1).  the  human  remains  listed 
above  represent  the  physical  remains  of 
four  individuals  of  Native  American 
ancestry.  Officials  of  the  California  State 
University-Fresno  have  also  determined 
that,  pursuant  to  43  CFR  10.2  (e),  there 
is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  the  Tuolumne  Band  of  Me- 
Wuk  Indians  of  the  Tuolumne 
Rancheria  of  California. 

This  notice  has  been  sent  to  officials 
of  the  Tuolumne  Band  of  Me-Wuk 
Indians  of  the  Tuolumne  Rancheria  of 
California.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  should  contact  Professor  Roger 
Lajeunesse,  Department  of 
Anthropology,  California  State 
University-Fresno,  5245  North  Backer 
Avenue,  Fresno,  CA  93740-0016; 
telephone:  (209)  278-4900,  before 
September  14,  1998.  Repatriation  of  the 
human  remains  to  the  Tuolumne  Band 
of  Me-Wuk  Indians  of  the  Tuolumne 
Rancheria  of  California  may  begin  after 
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that  date  if  no  additional  claimants 
come  forward. 
Dated:  August  7,  1998. 
Francis  P.  McManamon. 
Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 
Program. 

|FR  Doc.  98-21886  Filed  6-13-98;  8:45  am] 

BILLING  CODE  4310-7a-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Fresno  and  King  Counties,  CA  in  the 
Possession  of  California  State 
University-Fresno,  Fresno,  CA 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPI^),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  from  Fresno  and  King  Counties, 
CA  in  the  possession  of  California  State 
University-Fresno,  Fresno,  CA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  California  State 
University-Fresno  professional  staff  in 
consultation  with  representatives  of 
Santa  Rosa  Indian  Community  of  the 
Santa  Rosa  Rancheria. 

In  1950  and  1963,  human  remains 
representing  seven  individuals  were 
recovered  from  sites  CA-FRE-511  and 
CA-FRE-531,  Fresno  County,  CA  during 
excavations  by  the  Fresno  State  College 
Archaeological  Field  Class  under  the 
supervision  of  Dr.  William  Beatty.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Based  on  the  material  culture 
recovered,  sites  CA-FRE-511  and  CA- 
FRE-531  have  been  identified  as  village 
locations  atop  low  mounds  in  the 
Fresno  Slough  dating  to  the  late 
precontact  period  (post-1500  A.D.). 
Based  on  cultural  material  and  burial 
locations  within  the  villages,  these 
human  remains  have  been  determined 
to  be  Native  American.  Based  on  the 
degree  of  preservation  and  cultural 
material  at  the  site,  these  human 
remains  have  been  determined  to  be 
from  the  late  precontact  period  (post- 
1500  A.D.).  Archeological  evidence  in 
this  area  indicates  continuity  of  material 
culture  from  precontact  times  into  the 
historic  period.  Early  Yokuts  people  are 
presumed  to  have  occupied  the  San 
Joaquin  Valley  and  Central  Sierran 
Foothills  between  1000-500  B.C.,  with 
continued  occupation  into  the  historic 
period.  Historic  documents. 


ethnographic  accounts,  and  oral  history 
indicate  occupation  and  use  of  this  area 
since  the  late  precontact  period  by 
Tachi  Yokuts  peoples,  now  represented 
by  Santa  Rosa  Indian  Community  of  the 
Santa  Rosa  Rancheria. 

In  1972,  human  remains  representing 
one  individual  were  recovered  from  site 
CA-FRE-745,  Fresno  County.  CA  during 
a  field  survey  by  Fresno  State  College 
staff.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Based  on  the  material  culture 
recovered  at  this  site,  CA-FRE-745  has 
been  identified  as  a  middle  to  late 
precontact  site  (1500  B.C. -1500  A.D.). 
Archeological  evidence  from  this  area 
indicates  a  continuity  of  material 
culture  from  the  middle  through  late 
precontact  times  and  into  the  historic 
period.  Early  Yokuts  people  are 
presumed  to  have  occupied  the  San 
Joaquin  Valley  and  Central  Sierran 
Foothills  between  1000-500  B.C.,  with 
continued  occupation  into  the  historic 
period.  Historic  documents, 
ethnographic  accounts,  and  oral  history 
indicate  occupation  and  use  of  this  area 
since  the  late  precontact  period  by 
Tachi  Yokuts  peoples,  now  represented 
by  Santa  Rosa  Indian  Community  of  the 
Santa  Rosa  Rancheria. 

In  1975.  human  remains  representing 
nine  individuals  were  recovered  from 
site  CA-KIN-43  King  County,  CA  during 
salvage  excavations  conducted  by 
California  State  University-Fresno  staff. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  are 
present. 

Based  on  material  culture  of  this  site, 
CA-KIN-43  has  been  determined  to  be  a 
mound  occupation  site  dating  to  the 
middle  and  possibly  late  precontact 
period  (1500  B.C.-1500  A.D.). 
Archeological  evidence  from  this  area 
indicates  a  continuity  of  material 
culture  from  the  middle  through  late 
precontact  times  and  into  the  historic 
period.  Early  Yokuts  people  are 
presumed  to  have  occupied  the  San 
Joaquin  Valley  and  Central  Sierran 
Foothills  between  1000-500  B.C.,  with 
continued  occupation  into  the  historic 
period.  Historic  documents, 
ethnographic  accounts,  and  oral  history 
indicate  occupation  and  use  of  this  area 
since  the  late  precontact  period  by 
Tachi  Yokuts  peoples,  now  represented 
by  Santa  Rosa  Indian  Community  of  the 
Santa  Rosa  Rancheria. 

Based  on  the  above  mentioned 
information,  officials  of  the  California 
State  University-Fresno  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
seventeen  individuals  of  Native 
American  ancestry.  Officials  of  the 


California  State  University-Fresno  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  the  Santa  Rosa 
Indian  Community  of  the  Santa  Rosa 
Rancheria. 

This  notice  has  been  sent  to  officials 
of  the  Santa  Rosa  Indian  Community  of 
the  Santa  Rosa  Rancheria. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remams 
should  contact  Professor  Roger 
Lajeunesse.  Department  of 
Anthropology.  California  State 
University-Fresno,  5245  North  Backer 
Avenue.  Fresno.  CA  93740-0016; 
telephone:  (209)  278-4900.  before 
September  14.  1998.  Repatriation  of  the 
human  remains  to  the  Santa  Rosa  Indian 
Community  of  the  Santa  Rosa  Rancheria 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  August  7.  1998. 
Francis  P.  McManamon, 
Departmental  Consultmg  Archeologist. 

Manager,  Archeology  and  Ethnography 
Program 

IFR  Doc.  98-2188'  Filed  8-13-98.  8  45  am] 

BILLING  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Fresno  and  Madera  Counties,  CA  In  the 
Possession  of  the  California  State 
University-Fresno,  Fresno,  CA 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the 
California  State  University-Fresno, 
Fresno,  CA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  California  State 
University-Fresno  professional  staff  in 
consultation  with  representatives  of  the 
Central  Valley  and  Mountain 
Reinterment  Association  on  behalf  of 
Big  Sandy  Rancheria  of  Mono  Indians, 
Picayune  Rancheria  of  Chukchansi 
Indians,  Table  Mountain  Rancheria, 
Northfork  Rancheria  of  Mono  Indians, 
and  Cold  Springs  Rancheria  of  Mono 
Indians. 

In  1969,  human  remains  representing 
one  individual  were  donated  to  Fresno 
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State  College  (now  California  State 
University-Fresno)  by  Mr.  Charles  M. 
Chapman,  who  uncovered  the  human 
remains  during  construction  of  a  patio 
on  his  house  in  Oakhurst,  CA.  No 
known  individual  was  identified.  No 
associated  funerary  objects  were 
present. 

This  individual  has  been  identified  as 
Native  American  based  on  the  cultural 
material  recovered  during  Mr. 
Chapman's  patio  construction.  The 
cultural  material,  a  small  arrow  point 
and  several  steatite  bowl  sherds,  has 
been  identified  as  being  from  the  late 
precontact  period  based  on  appearance 
and  construction.  Archeological 
evidence  from  this  area  indicates  a 
continuity  of  material  culture  from 
precontact  times  into  the  historic 
period.  Historic  documents, 
ethnographic  accounts,  and  oral  history 
further  indicate  occupation  and  shared 
use  of  this  area  since  the  late  precontact 
period  by  both  Yokuts  and  Mono 
peoples. 

In  1970,  human  remains  representing 
one  individual  were  recovered  from  an 
eroding  road  cut  at  site  CA-MAD-250  by 
Fresno  State  College  staff.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

This  mdividual  has  been  identified  as 
Native  American  from  the  late 
precontact  period  based  on  cultural 
material  recovered  from  the  site. 
Archeological  evidence  based  on 
materical  culture  of  this  area  indicates 
continuity  of  occupation  since 
precontact  times  into  the  historic 
period.  Historic  documents, 
ethnographic  accounts  and  oral  histories 
further  document  Yokuts  and  Mono 
occupation  of  this  area. 

In  1970  and  1971,  human  remains 
representing  two  individuals  were 
recovered  from  site  CA-FRE-515  during 
archeological  field  classes  conducted  by 
Fresno  State  College.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Based  on  the  degree  of  preservation 
and  material  culture  from  the  midden 
component  of  the  site,  these  human 
remains  have  been  determined  to  be 
Native  American  dating  from  the  late 
precontact  period  (post-1500  A.D.). 
Archeological  evidence  based  on 
materical  culture  of  this  area  indicates 
continuity  of  occupation  since 
precontact  times  into  the  historic 
period.  Historic  documents, 
ethnographic  accounts  and  oral  histories 
further  document  Yokuts  and  Mono 
occupation  of  this  area. 

In  1974,  human  remains  representing 
one  individual  were  recovered  from  site 
CA-FRE-645  by  Fresno  State  College 
staff  during  legally  authorized  test 
excavations.  No  known  individuals 


were  identified.  No  associated  funerary 
objects  are  present. 

CA-FRE-645  has  been  identified  as  a 
large  habitation  site  with  two 
components,  one  dating  earlier  than 
1000  A.D.  and  the  other  after  1000  A.D. 
based  on  artifact  assemblages.  This 
individual  has  been  identified  as  Native 
American  based  on  cultural  material 
and  the  location  of  the  remains  in  the 
midden  site.  Based  on  the  degree  of 
preservation  and  the  cultural  material, 
these  human  remains  are  presumed  to 
be  from  the  late  precontact  period  (post- 
1500  A.D.).  Archeological  evidence 
indicates  a  continuity  of  material 
culture  from  precontact  times  into  the 
historic  period.  Historic  documents, 
ethnographic  accounts  and  oral  histories 
further  indicate  occupation  and  shared 
use  of  this  area  since  the  late  precontact 
period  by  both  Yokuts  and  Mono 
peoples. 

In  1975,  human  remains  representing 
approximately  two  individuals  were 
recovered  from  site  CA-FRE-644  during 
excavations  conducted  by  California 
State  University-Fresno  staff.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

CA-FRE-644  has  been  identified  as  a 
habitation  site  with  two  components; 
traces  of  an  early  occupation,  and  a 
proto-  to  early  historic  period 
component  based  on  cultural  material  of 
the  site.  The  human  remains  appear  to 
be  associated  with  the  principal  proto- 
to  early  historic  component  of  this  site. 
Archeological  evidence,  based  on 
material  culture,  indicates  Yokuts  and 
Mono  affiliation.  Ethnographic  evidence 
and  oral  tradition  presented  by  tribal 
representatives  further  indicate  Yokuts 
and  Mono  affiliation  to  occupation  sites 
in  this  area  in  the  proto-  and  early 
historic  periods. 

Based  on  the  above  mentioned 
information,  officials  of  the  California 
State  University-Fresno  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
approximately  seven  individuals  of 
Native  American  ancestry.  Officials  of 
the  California  State  University-Fresno 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the 
Central  Valley  and  Mountain 
Reinterment  Association  on  behalf  of 
Big  Sandy  Rancheria  of  Mono  Indians, 
Picayune  Rancheria  of  Chukchansi 
Indians,  Table  Mountain  Rancheria, 
Northfork  Rancheria  of  Mono  Indians, 
and  Cold  Springs  Rancheria  of  Mono 
Indians. 

This  notice  has  been  sent  to  officials 
of  the  Central  Valley  and  Mountain 


Reinterment  Association  on  behalf  of 
Big  Sandy  Rancheria  of  Mono  Indians, 
Picayune  Rancheria  of  Chukchansi 
Indians,  Table  Mountain  Rancheria, 
Northfork  Rancheria  of  Mono  Indians, 
and  Cold  Springs  Rancheria  of  Mono 
Indians.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  should  contact  Professor  Roger 
Lajeunesse,  Department  of 
Anthropology,  California  State 
Univiersity-Fresno,  5245  North  Backer 
Avenue,  Fresno,  CA  93740-0016; 
telephone:  (209)  278-4900,  before 
September  14,  1998.  Repatriation  of  the 
human  remains  to  the  Central  Valley 
and  Mountain  Reinterment  Association 
on  behalf  of  Big  Sandy  Rancheria  of 
Mono  Indians,  Picayune  Rancheria  of 
Chukchansi  Indians,  Table  Mountain 
Rancheria,  Northfork  Rancheria  of  Mono 
Indians, *and  Cold  Springs  Rancheria  of 
Mono  Indians  may  begin  after  that  date 
if  no  additional  claimants  come 
forward. 

Dated:  August  7,  1998. 
Francis  P.  McManamon, 
Departmental  Consulting  Arcbeologist. 

Manager,  Archeology  and  Ethnography 
Program. 

IFR  Doc.  98-21888  Filed  8-13-98;  8:45  am] 

BILLING  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the 
Museum  of  Indian  Arts  and  Culture/ 
Laboratory  of  Anthropology,  Museum 
of  New  Mexico,  Santa  Fe,  NM 

AGENCY:  National  Park  Service 
ACTION:  Notice 

■ — » ' — 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act.  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Museum  of  Indian 
Arts  and  Culture/Laboratory  of 
Anthropology,  Museum  of  New  Mexico, 
Santa  Fe,  NM  which  meets  the 
definition  of  "unassociated  funerary 
object"  under  Section  2  of  the  Act. 

The  nine  cultural  items  consist  of  a 
shell  ornament,  a  shell  pendant,  a  group 
of  worked  ceramic  disks,  a  quartz 
crystal,  a  calcite  crystal,  and  a  portion 
of  a  broken  ceramic  jar. 

Between  1915-1925,  the  R.S.  Peabody 
Foundation  of  Archaeology,  Phillips 
Academy,  Andover,  MA  carried  out 
legally  authorized  excavations  at  Pecos 
Pueblo  (site  LA  625).  At  an  unknown 
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date,  these  cultural  items  were  donated 
to  the  Laboratory  of  Anthropology  by 
the  R.S.  Peabody  Museum.  Although 
these  cultural  items  were  removed  from 
individual  burials,  the  human  remains 
with  which  they  were  originally 
associated  cannot  be  located,  and  may 
not  have  been  removed  during  the 
excavations. 

Excavation  and  museum  records 
clearly  indicate  these  cultural  items 
were  removed  from  specific  burials  of 
Native  American  individuals.  Based  on 
the  archeological  material  from  this  site, 
Spanish  Colonial  documents,  U.S. 
Government  records,  and  oral  history 
presented  by  the  Apache  Tribe  of 
Oklahoma,  the  Comanche  Tribe,  the 
Hopi  Tribe,  the  Jicarilla  Apache  Tribe, 
the  Kiowa  Tribe,  the  Mescalero  Apache 
Tribe,  the  Navajo  Nation,  the  Pueblo  of 
Cochiti,  the  Pueblo  of  Jemez,  the  Pueblo 
of  Zuni,  and  the  Wichita  and  Affiliated 
Tribes,  this  site  dates  from  the  Pueblo  III 
period  (ca.  1100  A.D.)  to  its 
abandonment  in  1846.  Although  this 
site  shares  cultural  affiliation  with  all 
the  above  listed  tribes,  based  on  oral 
history  presented  by  the  tribes, 
archeological  evidence,  historic 
documents,  and  a  1936  Congressional 
Act,  this  site  is  most  closely  affiliated 
with  the  Pueblo  of  Jemez. 

Officials  of  the  Museum  of  Indian 
Arts  and  Culture/Laboratory  of 
Anthropology  have  determined  that, 
piu-suant  to  43  CFR  10.2  (d)(2)(ii),  these 
nine  cultural  items  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  an  Native  American  individual. 
Officials  of  the  Museum  of  Indian  Arts 
and  Culture/Laboratory  of  Anthropology 
have  also  determined  that,  pursuant  to 
43  CFR  10.2  (e).  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  these  items 
and  the  Pueblo  of  Jemez. 

This  notice  has  been  sent  to  officials 
of  the  Apache  Tribe  of  Oklahoma,  the 
Comanche  Tribe,  the  Hopi  Tribe,  the 
Jicarilla  Apache  Tribe,  the  Kiowa  Tribe, 
the  Mescalero  Apache  Tribe,  the  Navajo 
Nation,  the  Pueblo  of  Cochiti,  the 
Pueblo  of  Jemez,  the  Pueblo  of  Zuni, 
and  the  Wichita  and  Affiliated  Tribes. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  vdth  these  objects  should 
contact  Patricia  House,  Director, 
Museum  of  Indian  Arts  and  Culture/ 
Laboratory  of  Anthropology,  Museum  of 
New  Mexico,  P.O.  Box  2087,  Santa  Fe, 


NM  87504-2087;  telephone  (505)  827- 
6344  before  September  14, 1998. 
Repatriation  of  these  objects  to  the 
Pueblo  of  Jemez  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  August  4, 1998. 
Francis  P.  McManamon, 
Departmental  Consulting 
Archeologist, Manager,  Archeology  and 
Ethnography  Program. 

(FR  Doc.  98-21884  Filed  8-13-98:  8:45  am] 
BILLING  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Associated  Funerary  Objects  in  the 
Possession  of  the  Museum  of  Indian 
Arts  and  Culture/Laboratory  of 
Anthropology,  Museum  of  New  Mexico, 
Santa  Fe,  NM 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  associated 
funerary  objects  in  the  possession  of 
Museum  of  Indian  Arts  and  Culture/ 
Laboratory  of  Anthropology,  Museum  of 
New  Mexico,  Santa  Fe,  NM. 

A  detailed  assessment  of  the 
associated  funerary  objects  was  made  by 
Museum  of  Indian  Arts  and  Culture/ 
Laboratory  of  Anthropology  professional 
staff  in  consultation  with 
representatives  of  the  Apache  Tribe  of 
Oklahoma,  the  Comanche  Indian  Tribe, 
the  Hopi  Tribe,  the  Jicarilla  Apache 
Tribe,  the  Kiowa  Indian  Tribe,  the 
Mescalero  Apache  Tribe,  the  Navajo 
Nation,  the  Pueblo  of  Cochiti,  the 
Pueblo  of  Jemez,  the  Pueblo  of  Zuni, 
and  the  Wichita  and  Affiliated  Tribes. 

Between  1915-1925,  35  cultural  items 
including  ceramic  bowls  and  a  bone  tool 
were  recovered  with  human  remains 
from  Pecos  Pueblo  (LA  625)  during 
legally  authorized  excavations 
conducted  by  the  R.S.  Peabody 
Foundation  for  Archaeology,  Phillips 
Academy,  Andover,  MA.  These  objects 
are  the  knowTi  corresponding  associated 
funerary  objects  of  34  individuals 
currently  in  the  possession  of  the 
Peabody  Museum,  Harvard  University, 
Cambridge,  MA. 

Based  on  material  culture;  Spanish 
Colonial  documents;  United  States 
Government  records;  and  oral  history 
presented  by  the  Apache  Tribe  of 


Oklahoma,  the  Comanche  Indian  Tribe, 
the  Hopi  Tribe,  the  Jicarilla  Apache 
Tribe,  the  Kiowa  Indian  Tribe,  the 
Mescalero  Apache  Tribe,  the  Navajo 
Nation,  the  Pueblo  of  Cochiti,  the 
Pueblo  of  Jemez,  the  Pueblo  of  Zuni, 
and  the  Wichita  and  AffiUated  Tribes; 
Pecos  Pueblo  (LA  625)  has  been 
identified  as  a  Puebloan  occupation 
dating  from  the  Pueblo  III  period  (c. 
1100  A.D.)  to  its  abandonment  in  1846. 
While  this  site  has  been  determined  to 
have  shared  cultural  affiliation  with  the 
consulted  tribes,  the  descendants  and 
government  of  Peco  Pueblo  now  reside 
at  the  Pueblo  of  Jemez. 

Based  on  the  above  mentioned 
information,  officials  of  the  Museum  of 
Indian  Arts  and  Culture/Laboratory  of 
Anthropology  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(2),  the  35 
objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  humtm  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
Museum  of  Indian  Arts  and  Culture/ 
Laboratory  of  Anthropology  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  associated 
funerary  objects  and  the  Pueblo  of 
Jemez. 

This  notice  has  been  sent  to  officials 
of  the  Apache  Tribe  of  Oklahoma,  the 
Comanche  Indian  Tribe,  the  Hopi  Tribe, 
the  Jicarilla  Apache  Tribe,  the  Kiowa 
Indian  Tribe,  the  Mescalero  Apache 
Tribe,  the  Navajo  Nation,  the  Pueblo  of 
Cochiti,  the  Pueblo  of  Jemez.  the  Pueblo 
of  Zuni,  and  the  Wichita  and  Affiliated 
Tribes.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these 
associated  funerary  objects  should 
contact  Patricia  House,  Director, 
Museum  of  Indian  Arts  and  Cultures/ 
Laboratory-  of  Anthropology,  Museum  of 
New  Mexico.  P.O.  Box  2087,  Santa  Fe, 
NM  87504-2087;  telephone:  (505)  827- 
6344  before  September  14.  1998. 
Repatriation  of  the  associated  funerary- 
objects  to  the  Pueblo  of  Jemez  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  July  30.  1998. 
Francis  P.  McManamon. 
Departmental  Consulting 
Archeologist, Manager,  Archeology  and 
Ethnography  Program. 
(FR  Doc.  98-21885  Filed  8-li-98,  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Plymouth,  MA  and  an  Associated 
Funerary  Object  from  Barnstable,  MA 
in  the  Possession  of  Pilgrim  Hall 
Museum,  Plymouth,  MA 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9.  of  the 
completion  of  an  inventorv  of  human 
remains  from  Plymf)uth.  MA  in  the 
possession  of  Pilgrim  Hall  Museum. 
Plymouth,  MA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Pilgrim  Hall 
Museum  professional  staff  in 
consultation  with  representatives  of  the 
Wampanoag  Repatriation  Confederation 
on  behalf  of  the  Wampanoag  Tribe  of 
Gav  Head  (Aquinnah). 

tn  1861.  human  remains  representing 
one  individual  were  recovered  from 
Cummaquid.  Barnstable.  MA  bv  Amos 
Otis  while  plowing  a  field.  No  known 
individual  was  identified.  The 
associated  funerary  objects  include  a 
copper  kettle,  a  canister  of  metal 
fragments  and  nails,  and  other  grave 
goods. 

Although  these  human  remains  had 
been  believed  to  be  those  of  Sachem 
lyannough.  examination  of  the  remains 
indicated  they  were  actually  of  a  young 
woman.  In  1974.  this  individual  and 
most  of  the  associated  funerary  objects 
were  repatriated  to  Frank  James 
(Wampanoag).  This  remaining  container 
of  metal  fragments  and  nails  which  is 
clearly  associated  with  the  burial,  was 
accidentally  overlooked  at  that  time  and 
recently  found  during  inventorying  the 
collections.  Based  on  the  associated 
funerary  objects,  this  burial  has  been 
determined  to  be  from  the  historic 
period.  Several  17th-century  colonial 
sources  indicate  the  presence  of 
Wampanoag  people  in  the  Barnstable 
area  during  the  early  contact  period. 

The  associated  funerary  object  listed 
above  constitutes  a  newly-found  item 
from  a  previously  repatriated  collection. 
Because  the  previously  repatriated 
collection  was  returned  prior  to  the 
enactment  of  NAGPR,^.  this  item  is 
being  published  to  document  the  return 
of  an  associated  funerary  object  as  part 
of  an  action  on  a  repatriation  request 
pending  on  the  date  of  NAGPRA's 
enactment. 

Based  on  the  above  mentioned 
information,  officials  of  Pilgrim  Hall 
Museum  have  determined  that, 


pursuant  to  43  CFR  10.2  (d)(2).  the  one 
object  listed  above  is  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Officials  of  Pilgrim 
Hall  Museum  have  also  determined  that, 
pursuant  to  25  U.S.C.  3009  (2).  this 
object  is  part  of  an  action  on  a 
repatriation  request  pending  on  the  date 
of  enactment  of  NAGPRA  and  will 
therefore  be  repatriated  to  the 
Wampanoag  Repatriation  Confederation 
on  behalf  of  the  Wampanoag  Tribe  of 
Gay  Head  (Aquinnah). 

In  1884.  human  remains  representing 
one  individual  were  recovered  by  Mr. 
Paulding  from  Watson's  Hill  in 
Plymouth.  MA  during  house 
construction,  in  1962,  these  human 
remains,  consisting  of  hair  fragments, 
were  donated  to  Pilgrim  Hall  Museum 
by  Eunice  Paulding  Bassett.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

In  1884.  human  remains  representing 
one  individual  were  recovered  by  Dr. 
Edward  B.  Stephens  from  Watson's  Hill 
in  Plymouth.  MA  during  house 
construction.  At  some  time  after  1884. 
Dr.  Stephens  donated  a  large  Native 
collection  to  Pilgrim  Hall  Museum 
which  contained  the  human  remains, 
consisting  of  hair  fragments.  Documents 
note  that  during  the  house  construction, 
Dr.  Stephens  recovered  a  skeleton,  some 
hair,  and  a  stone  tablet.  The  location  of 
the  skeleton  and  stone  tablet  is 
unknown.  No  associated  funerary 
objects  are  present  in  the  collections  of 
Pilgrim  Hall  Museum. 

Based  on  historical  documents, 
Watson's  Hill  in  Plymouth,  MA  is  a 
known  settlement  of  the  Patuxet 
Wampanoag  who  lived  in  the  Plymouth 
area  prior  to  the  arrival  of  Europeans  on 
the  Mayflower  and  other  ships.  Early 
historic  documents  list  the  Native  place 
name  as  Cantaugheantiest,  a 
Wampanoag  term  meaning  "planted 
fields."  Based  on  the  discovery  of  many 
human  remains  in  this  area,  VVatson's 
Hill  is  likely  to  have  been  a  Patuxet 
Wampanoag  burial  ground  in  the  late 
pre-contact  and  early  historic  periods. 

Based  on  the  above  mentioned 
information,  officials  of  Pilgrim  Hall 
Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1).  the 
human  remains  listed  above  represent 
the  physical  remains  of  two  individuals 
of  Native  American  ancestry.  Officials  of 
Pilgrim  Hall  Museum  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (e).  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  the  Wampanoag 
Repatriation  Confederation  on  behalf  of 


the  Wampanoag  Tribe  of  Gay  Head 
(Aquinnah). 

This  notice  has  been  sent  to  officials 
of  the  Wampanoag  Repatriation 
Confederation  on  behalf  of  the 
Wampanoag  Tribe  of  Gay  Head 
(Aquinnah).  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affdiated  with  these 
human  remains  should  contact  Karin  J. 
Goldstein  Curator,  Pilgrim  Hall 
Museum,  75  Court  Street,  Plymouth, 
MA  02360;  telephone  (508)  746-1620. 
ext.  4,  before  September  14.  1998. 
Repatriation  of  the  human  remains  to 
the  Wampanoag  Repatriation 
Confederation  on  behalf  of  the 
Wampanoag  Tribe  of  Gay  Head 
(Aquinnah)  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 
Dated:  August  4,  1998. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 

[FR  Doc.  98-21834  Filed  8-13-98;  8:45  am] 

BILLING  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from 
Wisconsin  in  the  Possession  of  the 
State  Historical  Society  of  Wisconsin, 
Madison,  Wl 

agency:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  State  Historical 
Society  of  Wisconsin,  Madison,  WI. 

A  detailed  assessment  of  the  human 
remains  was  made  by  State  Historical 
Society  of  Wisconsin  professional  staff 
in  consultation  with  representatives  of 
the  Iowa  Tribe  of  Oklahoma,  Iowa  Tribe 
of  Kansas,  Otoe/Missouria  Tribe  of 
Oklahoma,  Ho-Chunk  Nation  of 
Wisconsin,  and  Winnebago  Tribe  of 
Nebraska. 

During  1989-1991,  human  remains 
representing  a  minimum  of  139 
individuals  were  recovered  from  the 
Tremaine  site  (47-Lc-0095)  by  field 
crews  of  the  Museum  Archaeology 
Program,  State  Historical  Society  of 
Wisconsin  under  a  cooperative 
agreement  with  the  Wisconsin 
Department  of  Transportation  as  part  of 


the  USH  53  Expressway  Project.  No 
known  individuals  were  identified.  The 
139  associated  funerary'  objects  include 
ceramics,  sherds,  projectile  point, 
scrapers,  and  flakes,  shell,  copper 
fragments,  galena  fragments,  stone  pipe 
bowls,  catlinite  fragments,  bison  scapula 
hoes,  river  cobbles,  mammal  bone,  and 
wood  fragments. 

Based  on  radiocarbon  data  and 
ceramic  typology,  the  Tremaine  site  has 
been  identified  as  an  Oneota  occupation 
dating  between  1300-1600  A.D.  The 
Oneota  tradition  in  western  Wisconsin 
has  generally  been  documented  by 
native  oral  traditions,  European 
explorers'  accounts,  historians,  and 
anthorpologists  as  ancesteral  to  the 
present-day  Iowa  Tribe,  the  Ho-Chunk 
Nation  of  Wisconsin,  and  the 
Winnebago  Tribe  of  Nebraska. 

In  1989,  humam  remains  representing 
a  minimum  of  one  individual  were 
recovered  from  the  Filler  site  (47-Lc- 
0149)  by  field  crews  of  the  Museum 
Archaeology  Program,  State  Historical 
Society  of  Wisconsin  under  a 
cooperative  agreement  with  the 
Wisconsin  Department  of 
Transportation  as  part  of  the  USH  53 
Expressway  Project.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  were 
present. 

Based  on  radiocarbon  dates  and 
ceramic  typology,  the  Filler  site  has 
been  identified  as  an  Oneota  Valley 
View  Phase  occupation  dating  between 
1500-1650  A.D.  The  Oneota  tradition  in 
western  Wisconsin  has  generally  been 
documented  by  native  oral  traditions, 
European  explorers'  accounts, 
historians,  and  anthorpologists  as 
ancesteral  to  the  present-day  Iowa  Tribe, 
the  Ho-Chunk  Nation  of  Wisconsin,  and 
the  Winnebago  Tribe  of  Nebraska. 

In  1986  and  1989,  human  remains 
representing  a  minimum  of  one 
indivdiual  were  recovered  from  the  OT 
site  (47-LC-0262)  by  field  crews  of  the 
Museum  Archaeology  Program,  State 
Historical  Society  of  Wisconsin  under  a 
cooperative  agreement  with  the 
Wisconsin  Department  of 
Transportation  as  part  of  the  USH  53 
Expressway  Project.  No  known 
individuals  were  identified.  The  26 
associated  funerary  objects  include 
ceramics,  ceramic  sherds,  lithics 
(including  projectile  points,  scrapers,  & 
flakes),  shell,  shell  beads,  a  copper  disc, 
copper  beads,  stone  pipe  bowls,  and 
wood  fragments. 

Based  on  radiocarbon  dates  and 
ceramic  typology,  the  OT  site  has  been 
identified  as  an  Oneota  Valley  View 
phase  occupation  dating  between  1450- 
1650  A.D.  The  Oneota  tradition  in 
western  Wisconsin  has  generally  been 
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documented  by  native  oral  traditions, 
European  explorers'  accounts, 
historians,  and  anthorpologists  as 
ancesteral  to  the  present-day  Iowa  Tribe, 
the  Ho-Chunk  Nation  of  Wisconsin,  and 
the  Winnebago  Tribe  of  Nebraska. 

Based  on  the  above  mentioned 
information,  officials  of  the  State 
Historical  Society  of  Wisconsin  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
a  minimum  of  141  individuals  of  Native 
American  ancestry.  Officials  of  the  State 
Historical  Society  of  Wisconsin  have 
also  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2),  the  165  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the  State 
Historical  Society  of  Wisconsin  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Iowa  Tribe  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Iowa  Tribe  of  Oklahoma,  Iowa 
Tribe  of  Kansas,  Otoe/Missouria  Tribe  of 
Oklahoma,  Ho-Chunk  Nation  of 
Wisconsin,  and  Winnebago  Tribe  of 
Nebraska.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  and  associated  funerary  objects 
should  contact  David  Wooley,  Curator 
of  Anthropology,  State  Historical 
Society  of  Wisconsin,  816  State  Street, 
Madison,  WI  53706-1488;  telephone: 
(608)  264-6574,  before  September  14, 
1998.  Repatriation  of  the  human 
remains  and  associated  funerary-  objects 
to  the  Iowa  Tribe  of  Oklahoma  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 
Dated:  August  10.  1998. 
Francis  P.  McManamon, 
Departmental  Consulting  Arcbeologist, 
Manager.  Archeology  and  Ethnography 
Program. 

[FR  Doc.  98-21835  Filed  8-13-98;  8:45  am) 

BILUNG  CODE  4310-70-F 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
(CERCLA) 

In  accordance  with  Department  of 
Justice  policy,  notice  is  hereby  given 
that  on  July  28,  1998,  a  proposed 
Consent  Decree  in  United  States  v. 


Annmet,  Inc..  et  al..  Civil  No.  98-2174, 
was  lodged  in  the  United  States  District 
Court  for  the  Central  District  of  Illinois. 
The  Compliant  filed  by  the  United 
States  sought  to  recover  costs  incurred 
by  the  United  States  pursuant  to 
CERCLA,  42  U.S.C.  9601  et  seq..  at  the 
Dunavan  Oil  Site  ("Site")  in  Oakwood, 
Vermilion  County,  Illinois.  The  Consent 
Decree  requires  Anamet  Inc.,  Citizens 
Gas  and  Coke  Utility.  Nacco  Materials 
Handling  Group.  Inc..  General  Electric 
Co.,  General  Motors  Corp.,  Panhandle 
Eastern  Pipeline  Co..  R.R.  Donnelly  & 
Sons.  Trunkline  Gas  Co..  UNR 
Industries,  Walker  Construction  Co.. 
Board  of  Trustees  of  the  Universitv  of 
Illinois,  Liquid  Waste  Removal,  and 
Gurney  J.  Busch,  Inc..  to  reimburse  the 
United  States  in  the  amount  of 
$175,000.00  in  past  costs  incurred  bv 
the  United  States  in  connection  with  the 
Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
P.O.  Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044.  and  should  refer 
to  United  States  v.  Anamet.  Inc.,  et  al., 
D.J.  Ref.  No.  90-11-2-1262. 

The  proposed  Consent  Decree  mav  be 
examined  at  any  of  the  following  offices: 
(1)  The  United  States  Attorney  for  the 
Central  District  of  Illinois,  201  South 
Vine  Street,  Suite  226,  Urbana.  IL  61801 
(contact  Assistant  United  States 
Attorney  David  HofO;  (2)  the  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590  (contact 
Assistant  Regional  Counsel  Jose 
DeLeon);  and  at  the  Consent  Decree 
Library.  1120  G  Street,  NW..  4th  Floor. 
Washington.  D.C.  20005,  202-624-0892. 
Copies  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Librar}-,  1120 
G  Street,  NW.,  4th  Floor,  Washington, 
DC  20005,  telephone  (202)  624-0892. 
For  a  copy  of  the  Consent  Decree  please 
enclose  a  check  in  the  amount  of  $8.00 
(25  cents  per  page  reproduction  costs) 
payable  to  Consent  Decree  Library. 
Joel  M.  Gross, 

Section  Chief.  Environmental  Enforcement 

Section.  Environment  and  Natural  Pesources 

Division. 

[FR  Doc.  98-21913  Filed  8-13-98;  8;45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  28  CFR  50.7  and 
Section  122  of  the  Comprehensive 
Response.  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9622,  the 
Department  of  Justice  gives  notice  that 
a  proposed  consent  decree  in  United 
States  V.  Atlas  Lederer  Co.,  et  al.  Civil 
No.  C-3-91-309  (S.D.  Ohio),  was  lodged 
with  the  United  States  District  Court  for 
the  Southern  District  of  Ohio  on  July  31, 
1998,  pertaining  to  the  United  Scrap 
Lead  Superfund  Site  ("Site"),  located 
near  Troy,  Ohio.  The  proposed  consent 
decree  would  resolve  the  United  States' 
civil  claim  against  eight  of  the  ten 
defendants  named  in  this  action,  as  well 
as  the  defendants'  and  EPA's  putative 
claims  against  various  federal  agencies. 
Under  the  proposed  consent  decree, 
the  settling  generator  defendants, 
including  a  number  of  alleged 
generators  who  were  not  named  in  the 
United  States'  1991  cost  recovery 
compliant,  will  be  obligated  to  perform 
and  finance  a  $19.5-million  remedy  at 
the  Site,  and  reimburse  the  Superfund 
for  $1,351,000  of  the  United  States'  past 
costs  of  $6, 172,000. 

The  settling  generator  defendants' 
past  cost  reimbursement  obligation  will 
be  satisfied  by  the  settling  federal 
agencies.  Those  settling  federal  agencies 
also  will  pay  the  settling  generator 
defendants  $1,049,000  to  be  used  for 
implementation  of  the  remedy.  Finally, 
the  owner/operator  defendants  will 
reimburse  the  Superfund  $443,500  and 
perform  additional  work  in  furtherance 
of  the  remedy. 

The  United  Scrap  Lead  Superfund 
Site,  which  occupies  approximately  25 
acres  of  land,  operated  as  a  lead  battery 
recycling  facility  from  approximately 
1946  to  1980.  Of  the  25  acres 
comprising  the  Site,  approximately 
eight  (8)  acres  are  occupied  by  the 
former  processing  facilities  and  lead 
acid  battery  casing  chips.  The 
contaminated  eight  acres  will  be 
remedied  under  the  proposed  consent 
decree.  The  remedy  to  be  implemented 
by  the  settling  generator  defendants 
consists  of  the  following  actions:  (1) 
Excavation  of  all  battery  casing  chips, 
with  two  treatment  options — treatment 
on-site  to  meet  RCRA's  Land  Disposal 
Restrictions  ("LDRs"),  or  transportation 
to  a  RCRA  Subtitle  C  treatment,  storage 
and  disposal  facility  for  treatment  to 
LDRs.  Treated  battery  casing  chips  will 
be  disposed  of  at  an  approved  solid 
waste  landfill;  (2)  excavation  of  the  first 


foot  of  soils  that  exceeds  1550  kg/mg 
lead,  and  disposal  of  the  soils  off-site  at 
an  approved  solid  waste  landfill;  (3) 
excavation  of  on-site  soils  above  the 
regional  groundwater  table  that  exceed 
the  1550  mg/kg  lead  cleanup  level:  these 
soils  will  be  consolidated  on-site  under 
a  RCRA  landfill  cap,  or  disposed  of  off- 
site  at  an  approved  solid  waste  landfill; 

(4)  extensive  groundwater  monitoring; 

(5)  institution  of  deed  restrictions  or 
other  institutional  controls  to  protect 
the  solid  waste  cover  system  (among 
other  purposes);  and  (6)  construction  of 
appropriate  engineering  controls  to 
ensure  adequate  site  drainage. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resource  Division,  United  States 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Atlas  Lederer  Co.,  et  al.,  Civil  No.  C- 
3-91-309  (S.D.  Ohio),  and  DOJ 
Reference  No.  90-ll-3-279b. 

The  proposed  consent  decree  may  be 
examined  at:  (1)  the  Office  of  the  United 
States  Attorney  for  the  Southern  District 
of  Ohio,  Federal  Building,  Room  602, 
200  W.  Second  St.,  Dayton.  Ohio  45400 
(937-225-2910);  (2)  the  United  States 
Environmental  Protection  Agency 
(Region  5),  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590  (contact 
Sherry  Estes  (312-886-7164));  and  (3) 
the  U.S.  Department  of  Justice, 
Environment  and  Natural  Resources 
Division  Consent  Decree  Library,  1120  G 
Street,  NW.,  4th  Floor,  Washington,  DC 
20005  (202)-624-0892).  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy,  please  refer  to  the 
referenced  case  and  DOJ  Reference 
Number  and  enclose  a  check  in  the 
amount  of  $27.50  for  the  consent  decree 
only  (110  pages  at  25  cents  per  page 
reproduction  costs),  or  $83.00  for  the 
consent  decree  and  all  appendices  (332 
pages),  made  payable  to  the  Consent 
Decree  Library. 
jfoel  M.  Gross, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
|FR  Doc.  98-21918  Filed  8-13-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
poUcy,  28  CFR  50.7,  and  section  122  of 
CERCLA,  42  U.S.C.  9622,  notice  is 
hereby  given  that  on  July  22,  1998,  a 
proposed  Consent  Decree  in  United 
States  V.  Donald  V.  Harper,  Civ.  Action 
No.  IP98-0998C-T/G  was  lodged  with 
the  United  States  District  Court  for  the 
Southern  District  of  Indiana.  This 
Consent  Decree  represents  a  settlement 
of  claims  of  the  United  States  against 
Donald  V.  Harper  ("Settling 
Defendant"),  for  reimbursement  of 
response  costs  in  connection  with  the 
Custom  Finishing  Site  ("Site")  pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  42  U.S.C.  9601  et  seq.  Under  this 
settlement  with  the  United  States, 
Settling  Defendant  will  pay  $5,000,  in 
reimbursement  of  response  costs 
incurred  by  the  United  States  at  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Donald  V.  Harper, 
D.J.  Ref.,  90-11-3-1766/1. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Southern  District  of 
Indiana,  U.S.  Courthouse,  Fifth  Floor, 
46  East  Ohio  Street,  Indianapolis,  IN 
46204,  at  the  Region  5  Office  of  the 
Environmental  Protection  Agency,  77 
West  Jackson  Street,  Chicago,  Illinois 
60604-3590,  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy  of  the 
Consent  Decree,  please  enclose  a  check 
payable  to  the  Consent  Decree  Library  in 
the  amount  of  $4  (25  cents  per  page 
reproduction  cost)  for  a  copy  of  the 
Consent  Decree. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  98-21917  Filed  8-13-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Asbestos  NESHAP 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  7,  1998,  a 
proposed  Consent  Decree  in  United 
States  V.  M.K.  Moore  and  Sons,  Inc.. 
Civil  Action  No.  c  3-96-319,  was 
lodged  with  the  United  States  District 
Court  for  the  Southern  District  of  Ohio. 

In  this  action,  the  United  States 
sought  penalties  and  injunctive  relief  for 
claims  under  the  Asbestos  National 
Emissions  Standard  for  Hazardous  Air 
Pollutants  ("NESHAP"),  40  CFR  part  61, 
Subpart  M,  promulgated  under  section 
112  oftheClean  Air  Act  ("Act"),  42 
U.S.C.  7412,  for  inspection,  notice,  work 
practice  and  waste  disposal  violations. 
The  claims  arose  in  connection  with 
M.K.  Moore  and  Son's  asbestos 
renovation  or  pre-demolition  projects  at 
eight  facilities  in  and  around  the 
Dayton,  Ohio  area.  Under  the  Consent 
Decree,  M.K.  Moore  and  Sons  will  pay 
a  civil  penalty  of  $70,000  in  four  equal 
installments,  will  comply  with  the 
Asbestos  NESHAP,  and  will  undertake 
other  injunctive  actions,  including 
designating  an  Asbestos  Program 
Manager,  training  all  supervisors, 
inspectors,  and  workers,  providing 
monthly  reports  of  its  activities  to  U.S. 
EPA  and  the  local  air  pollution  control 
authority,  and  undertaking  work 
practices  to  assure  ease  of  monitoring  of 
activities. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree, 
comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  M.K.  Moore  and 
Sons,  Inc.,  D.J.  Ref.  No.  90-5-2-1-2072. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  602  Federal  Building,  200  \V. 
Second  St.,  Dayton,  OH  45402,  at  the 
Region  5  Office  of  the  United  States 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago,  IL 
60604-3590.  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005.  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street.  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
above-referenced  case  and  enclose  a 
check  in  the  amount  of  SlO.25  ($.25  per 


page  reproduction  costs)  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Gross, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  98-21915  Filed  8-13-98;  8:45  am) 

BILLING  CODE  4410-1S-M 

DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  28  CFR  50.7 

Notice  is  hereby  given  that  a  proposed 
Stipulation,  Settlement  Agreement,  and 
Order  in  United  States  v.  Northeast 
Ohio  Regional  Sewer  District.  Civil 
Action  No.  1:90CV1388,  was  lodged  on 
August  7,  1998,  with  the  United  States 
District  Court  for  the  Northern  District 
of  Ohio.  The  proposed  Stipulation, 
Settlement  Agreement,  and  Order 
resolves  the  United  States'  claims 
against  the  Northeast  Ohio  Regional 
Sewer  District  for  alleged  violations  of 
the  Clean  Water  Act  and  its  National 
Pollution  Discharge  Eliminations 
System  permits. 

The  proposed  Stipulation.  Settlement 
Agreement,  and  Order  requires  the 
District  to  pay  a  civil  penalty  of  $40,000, 
with  25  percent  ($10,000)  going  to  the 
State  of  Ohio.  There  is  no  injunctive 
relief  because  the  District  completed  its 
reconstruction  of  the  Westerly  facility  at 
issue  in  this  matter  in  1996  and  has  had 
over  a  year  of  continuous  compliance 
with  its  NPDES  permit  since  completing 
its  reconstruction  of  the  Westerly 
facility. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  davs 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Stipulation.  Settlement  Agreement,  and 
Order.  Comments  should  be  addressed 
to  the  Section  Chief,  the  Envirorunental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  the  United  States  v. 
Northeast  Ohio  Regional  Sewer  District. 
Civil  Action  No.  1:90CV1388.  DOJ  Ref. 
No.  90-5-1-1-3453. 

The  proposed  Stipulation,  Settlement 
Agreement,  and  Order  may  be  examined 
at  the  office  of  the  United  States 
Attorney.  1800  Bank  One  Center.  600 
Superior  Avenue,  East,  Cleveland,  Ohio 
44114;  the  Region  5  Office  of  the 
Environmental  Protection  Agency.  77 
West  Jackson  Boulevard,  Chicago. 
Illinois  60604;  and  at  the  Consent 
Decree  Library,  1120  G.  Street.  NW..  4th 
Floor  Washington,  DC  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  bv 
mail  from  the  Consent  Decree  Librarv. 


1120  G  Street,  NW..  4th  Floor. 
Washington.  DC  20005.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$2.50  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Libran,'. 
Joel  M.  Gross, 

Chief  Environmental  Enforcement  Section, 
Environment  and  .\atural  Resources  Division 
IFR  Doc.  98-21914  Filed  8-13-98.  845  amj 

BILLING  CODE  44ia-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent 
Judgment  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  July  16.  1998.  a  proposed 
consent  judgment  in  Washington  v. 
United  States,  et  ol..  Civil  Action  No. 
C94-5326  FDB  and  United  States  v. 
Washington,  et  al..  Civil  Action  No. 
C94-5518  FDB,  was  lodged  with  the 
United  States  District  Court  for  the 
Western  District  of  Washington.  Under 
the  consent  judgment,  defendant  State 
of  Washington  will  pay  $2.3  million  in 
reimbursement  of  costs  incurred  bv  the 
United  States  in  response  to  releases  of 
hazardous  substances  at  the  Wvckoff/ 
Eagle  Harbor  Superfund  Site  on 
Bainbridge  Island.  Washington,  The 
State  will  also  perform  operation, 
maintenance,  monitoring  and  habitat 
mitigation  work  at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  davs 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  judgment.  Comments  should  be 
addressed  to  the  Assistant  Attornev 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington.  DC  20530.  and 
should  refer  to  United  States  v. 
Washington,  et  al..  DOJ  Ref,  #90-7-1- 
525B, 

The  proposed  consent  judgment  may 
be  examined  at  the  office  of  the  United 
States  Attornev.  Western  District  of 
Washington.  3600  Seafirst  Fifth  Avenue 
Plaza.  800  Fifth  Avenue.  Seattle. 
Washington  98104;  the  Region  10  Office 
of  the  U.S.  Environmental  Protection 
Agency.  1200  Sixth  Avenue.  Seattle. 
Washington  98101,  and  at  the  Consent 
Decree  Library.  1 120  G  Street.  ,\W..  4th 
Floor,  Washington.  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decrees  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  In  requesting  a  copy 
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please  refer  to  the  referenced  case  and 
enclose  a  check  in  the  amount  of  SI 3.50 
for  the  judgment  alone,  or  S37.00  for  the 
judgment  and  appendix.  Make  the  check 
payable  to  the  Consent  Decree  Library. 
Joel  Gross, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  98-21916  Filed  8-13-98;  8:45  am] 
BILLING  CODE  4410-1$-M 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Proposed  Termination  of  Judgment 

Notice  is  hereby  given  that  defendant, 
National  Service  Industries.  Inc. 
("NSI"),  the  successor  corporation  to 
National  Linen  Services  Corporation 
("NLS"),  has  filed  with  the  United 
States  District  Court  for  the  Northern 
District  of  Georgia,  Atlanta  Division,  a 
motion  to  terminate  the  Judgment  in 
United  States  v.  National  Linen  Senice 
Corporation,  Civil  Action  No.  5171,  and 
that  the  Department  of  Justice 
("Department"),  in  a  stipulation  also 
filed  with  the  Court,  has  tentatively 
consented  to  termination  of  the 
Judgment  but  has  reserved  the  right  to 
withdraw  its  consent  pending  receipt  of 
public  comments.  The  Complaint  in  this 
case  (filed  April  25,  1955)  alleged  that 
NLS  had  monopolized  and  attempted  to 
monopolize  the  linen  supply  business 
in  the  Southeastern  United  States,  and 
had  also  entered  into  price  fixing 
agreements  with  competing  linen 
suppliers. 

On  June  28,  1956,  a  Judgment  was 
entered  against  NLS.  In  1964,  the  name 
of  National  Linen  Service  Corporation 
became  National  Service  Industries.  Inc. 
The  Judgment  applies  to  two 
subdivisions  of  NSI's  textile  rental 
division:  National  Linen  Service  and 
National  Healthcare  Linen  Service.  The 
provisions  of  the  Judgment  that  are  still 
in  effect  prohibit  NSI  from  combining 
with  any  linen  supply  company  or 
laundry  to  fix  prices  to  consumers, 
allocate  territories  or  customers,  or 
exclude  any  person  from  engaging  in  the 
linen  supply  business.  It  further  enjoins 
NSI  from  charging  unreasonably  low 
prices  for  the  purpose  of  suppressing 
competition;  offering  to  supply  linens 
without  charge  or  at  prices  that 
discriminate  between  different 
customers  in  the  same  trade  area,  where 
the  effect  may  be  to  injure  competition 
(except  that  NSI  is  permitted  to  lower  its 
prices  or  offer  rebates  to  meet 
competition);  entering  into  any 
requirements  contracts;  making  certain 
potentially  defamatory  representations 


to  customers  about  competitors  of  NSI; 
threatening  competitors  or  customers  of 
competitors;  coercing  or  agreeing  with 
suppliers  not  to  sell  to  competitors  of 
NSI;  entering  into  employment  contracts 
with  certain  non-compete  provisions; 
and  from  acquiring  an  interest  in  certain 
competing  firms. 

The  Department  has  filed  with  the 
Court  a  Memorandum  setting  forth  the 
reasons  why  the  Government  believes 
that  termination  of  the  Judgment  would 
serve  the  public  interest.  Copies  of  NSI's 
motion  papers,  the  Stipulation 
containing  the  Government's  consent, 
the  Government's  Memorandum  and  all 
further  papers  filed  with  the  Court  in 
connection  with  this  motion  will  be 
available  for  inspection  at  the  Legal 
Procedures  Unit  of  the  Antitrust 
Division,  Room  215  North,  Liberty 
Place,  Washington,  DC  20530,  and  at  the 
Office  of  the  Clerk  of  the  United  States 
District  Court  for  the  Northern  District 
of  Georgia,  Atlanta  Division,  2211 
Richard  Russell  Building,  75  Spring 
Street,  S.VV..  Atlanta,  GA  30303-3361. 
Copies  of  any  of  these  materials  may  be 
obtained  from  the  Antitrust  Division 
upon  request  and  payment  of  the 
copying  fee  set  by  Department  of  Justice 
regulations. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  decree  to  the 
Government.  Such  comments  must  be 
received  by  the  Division  within  sixty 
(60)  days  and  will  be  filed  with  the 
Court  by  the  Government.  Comments 
should  be  addressed  to  Mary  Jean 
Moltenbrey,  Chief,  Civil  Task  Force, 
Antitrust  Division,  Department  of 
Justice,  Liberty  Place  Building,  Suite 
300,  325  7th  Street,  N.W.,  Washington, 
DC  20530. 
Rebecca  P.  Dick, 
Director,  Civil  Non-Merger  Enforcement. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties  by  their  respective 
attorneys  that: 

1.  Defendant,  National  Service 
Industries,  Inc.  ("NSI"),  the  successor 
corporation  to  National  Linen  Services 
Corporation,  will  publish  at  its  expense 
a  Notice,  in  the  form  attached  as 
Attachment  1,  in  (a)  two  consecutive 
issues  of  Textile  Rental  and  (b)  two 
consecutive  issues  of  Industrial 
Launderer:  an  Order,  in  the  form 
attached  as  Attachment  2,  directing 
such  publication,  may  be  filed  and 
entered  by  the  Court  forthwith  without 
further  notice  to  any  party  or  any  other 
proceedings. 

2.  The  United  States  will  publish  in 
the  Federal  Register  a  notice 
announcing  NSI's  motion  and  the 


Department's  tentative  consent  to  it, 
summarizing  the  Complaint  and 
Judgment,  describing  the  procedures  for 
inspection  and  obtaining  copies  of 
relevant  papers,  and  inviting  the 
submission  of  comments. 

3.  An  Order  in  the  form  attached 
hereto  as  Attachment  3  terminating  the 
Judgment  entered  in  this  cause  of  action 
on  June  28,  1956,  as  amended,  may  be 
filed  and  entered  by  the  Court,  upon  the 
request  of  any  party  or  by  the  Court  sua 
sponte,  at  any  time  more  than  70  days 
after  the  last  publication  of  the  notices 
required  by  Paragraphs  1  and  2  of  this 
stipulation  and  without  further  notice  to 
any  party  or  any  other  proceedings, 
provided  that  Plaintiff  has  not 
withdrawn  its  tentative  consent,  which 
it  may  do  at  any  time  before  the  entry 

of  an  Order  terminating  the  Consent 
Decree  by  filing  notice  of  withdrawal  of 
its  consent  with  the  Court  and  serving 
a  copy  of  said  notice  upon  the  other 
party. 

4.  In  the  event  plaintiff  withdraws  its 
consent,  or  if  the  proposed  Order 
terminating  the  decree  is  not  entered 
pursuant  to  this  stipulation,  then  this 
stipulation  shall  be  of  no  effect 
whatsoever,  the  making  of  this 
stipulation  shall  be  without  prejudice  to 
any  party  in  this  or  any  other 
proceeding,  and  the  stipulation  shall  not 
thereafter  be  used  in  this  or  any  other 
action  or  for  any  other  purpose. 

For  the  Plaintiff,  United  States  of  America. 
Joel  I.  Klein, 

Assistant  Attorney  General.  Antitrust 
Division. 

A.  Douglas  Melamed, 
Principal  Deputy  Asst.  Attorney  General, 
Antitrust  Division. 
Rebecca  P.  Dick, 

Director,  Civil  Non-Merger  Enforcement, 
Antitrust  Division. 
Mary  Jean  Moltenbrey, 
Chief,  Civil  Task  Force,  Antitrust  Division. 
Susan  L.  Edelheit. 

Asst.  Chief.  Civil  Task  Force,  Antitrust 
Division. 

Theodore  R.  Bolema. 

Attorney.  Antitrust  Division.  U.S.  Department 
of  Justice.  Liberty  Place  Building.  Suite  300. 
325  7th  Street.  NW..  Washington.  DC 20530. 
Telephone:  (202)  616-5945. 

For  the  Defendant  National  Service 
Industries,  Inc. 

Eric  Queen, 

Fried.  Frank.  Harris.  Shriver  &■  Jacobson,  One 
New  York  Plaza.  New  York.  NY  10004-1980. 
Telephone:  {212}  859-8077. 

Counsel  for  National  Service  Industries,  Inc. 
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Notice  of  Proposed  Termination  of  the 
Consent  Decree  Entered  Against 
National  Linen  Service  on  June  28, 
1956 

Please  take  notice  that  National 
Service  Industries,  Inc.  ("NSI"),  the 
successor  corporation  to  National  Linen 
Service  Corporation,  the  named 
defendant  in  the  Consent  Decree  entered 
by  the  Court  in  the  above-captioned 
matter  on  June  28,  1956,  has  asked  this 
Court  to  enter  a  judgment  terminating 
the  Consent  Decree. 

The  United  States  has  filed  with  the 
Court  a  memorandum  setting  forth  the 
reasons  why  it  believes  that  termination 
of  the  Consent  Decree  would  serve  the 
public  interest.  Copies  of  NSI's  motion 
to  terminate,  the  stipulation  containing 
the  United  States'  tentative  consent,  the 
United  States'  memorandum,  and  all 
further  papers  filed  with  the  court  in 
connection  with  this  motion  will  be 
available  for  inspection  at  the  Legal 
Procedures  Unit  of  the  Antitrust 
Division,  Room  215  North,  Liberty  Place 
Building,  Washington,  DC  20530.  and  at 
the  Office  of  the  Clerk  of  the  United 
States  District  Court  for  the  Northern 
District  of  Georgia.  Atlanta  Division, 
2211  Richard  Russell  Building,  75 
Spring  Street,  S.W.,  Atlanta,  GA  30303- 
3361.  Copies  of  any  of  these  materials 
may  be  obtained  from  the  Antitrust 
Division  upon  request  and  payment  of 
the  copying  fee  set  by  Department  of 
Justice  regulations. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  Consent  Decree  to  the 
United  States.  Such  comments  must  be 
received  by  the  Antitrust  Division 
within  sixty  (60]  days  and  will  be  filed 
with  the  Court  by  the  United  States. 
Comments  should  be  addressed  to  Mary 
Jean  Moltenbrey,  Chief.  Civil  Task 
Force,  Antitrust  Division.  Department  of 
Justice.  325  7th  Street.  NVV,  Suite  300, 
Washington,  D.C.  20530. 

Order  Establishing  Notice  and  Public 
Comment  Procedures  for  Motion  To 
Terminate  Consent  Decree 

Defendant,  National  Service 
Industries,  Inc.  ("NSI"),  the  successor 
corporation  to  National  Linen  Services 
Corporation,  having  moved  for  an  order 
terminating  the  Consent  Decree  entered 
by  this  court  in  1956  in  this  case; 
Plaintiff,  the  United  States  of  America, 
having  tentatively  consented  to  said 
motion:  Plaintiff  having  proposed,  and 
Defendant  have  agreed,  that  notice  of 
the  motion  and  of  Plaintiffs  tentative 
consent  be  published  at  the  expense  of 
Defendant,  and  that  all  interested 
persons  be  given  an  opportunity  to 
submit  comments  concerning  the 


proposed  termination  of  the  Consent 
Decree;  and  it  appearing  to  the  Court 
desirable  to  invite  such  comments,  and 
in  consideration  of  the  stipulation  of  the 
parties  dated ,  199 ,  it  is: 

Ordered,  that  the  Defendant,  NSI. 
publish  at  its  own  expense  a  notice  in 
the  form  attached  hereto  as  Exhibit  "A" 
in  two  consecutive  issues  of  Textile 
Rental  and  Industrial  Launderer  and  file 
proof  of  such  publication  with  the 
Court;  and  it  is: 

Further  Ordered,  that  copies  of  all 
comments  received  by  Plaintiff  within 
sixty  (60)  days  after  the  last  publication 
of  a  notices  required  by  this  Order  shall 
be  filed  with  this  Court  by  Plaintiff 
promptly  after  it  receives  such 
comments;  and  it  is: 

Further  ordered,  that  this  Court  will 
not  rule  upon  the  motion  of  NSI  until 
at  least  the  seventieth  (70th)  day  after 
the  last  publication  of  the  notice  of 
required  by  this  Order. 


Done,  this dav  of 


199 


United  States  District  Judge 

Judgment  Terminating  Consent  Decree 

This  cause  having  come  on  to  be 
heard  on  the  motion  of  National  Service 
Industries,  Inc.  ("NSI").  the  successor 
corporation  to  National  Linen  Ser\'ice 
Corporation,  for  termination  of  the 
Judgment  entered  in  this  case  on  June 
28,  1956,  and  the  United  States  of 
America  having  represented  to  the  Court 
that  it  has  no  objection  to  the  motion 
and  notice  of  the  motion  having  been 
published  in  the  Federal  Register, 
Textile  Rental  and  Industrial  Launderer 
and  all  interested  parties  having  been 
given  an  opportunity  to  submit 
comments  concerning  the  proposed 
termination  of  the  Consent  Decree,  and 
the  Court  having  considered  all  papers 
and  comments  filed  in  connection  with 
this  motion,  and  the  Court  finding  that 
is  in  the  public  interest  to  terminate  the 
Consent  Decree,  it  is, 

Ordered.  Adjudged,  and  Decreed: 
That  said  judgment  is  hereby  terminated 
Dated: 

United  States  District  judge 

Memorandum  of  the  United  States  in 
Response  to  the  Motion  of  National 
Service  Industries,  Inc.  for  Judgment 
Terminating  Consent  Decree 

National  Service  Industries,  Inc. 
("NSI").  the  successor  corporation  to 
National  Linen  Service  Corporation,  has 
moved  this  Court  to  terminate  the 
Judgment,  entered  by  this  Court  on  June 
28.  1956.  In  a  stipulation  between  NSI 
and  the  United  States.  (1)  NIS  agreed  to 
publish  notice  of  its  motion  and 


invitation  for  comments  thereon  in 
Textile  Rental  and  Industrial  Launderer. 
(2)  the  United  States  agreed  to  publish 
notice  in  the  Federal  Register,  and  (3) 
the  United  States  tentatively  consented 
to  the  entry  of  a  judgment  terminating 
the  Judgment  at  any  time  more  than  70 
days  after  the  last  publication  of  such 
notice. 

This  memorandum  summarizes  the 
Complaint  that  initiated  this  action  and 
the  resulting  Judgment,  explains  the 
reason  why  the  United  States  has 
consented  to  termination  of  the 
Judgement,  and  discusses  the  legal 
standards  and  precedents  respecting 
termination  or  modification  of  consent 
decrees.  It  also  discusses  the  procedures 
proposed  by  the  United  States,  and 
agreed  to  by  NSI,  for  giving  public 
notice  of  the  pending  motion,  obtaining 
public  comment  on  the  motion,  and 
assuring  the  right  of  the  United  States  to 
withdraw  its  consent  after  any 
comments  are  received  from  nonparties. 

I 

The  Complaint  and  the  Judgment 

On  April  25,  1955.  the  United  States 
filed  in  this  Court  a  civil  complaint 
against  National  Linens  Services.  Inc. 
("NLS"),  the  leading  supplier  of  linen 
services  in  the  Southeastern  United 
States,  charging  NLS  with 
monopolization  and  attempted 
monopolization  of  the  linen  service 
business  in  several  Southern  states  in 
violation  of  Section  2  of  the  Sherman 
Act,  15  U.S.C.  2.  and  also  of  price  fixing 
in  violation  of  Section  1  of  the  Sherman 
Act.  15  U.S.C.  1.  Specifically,  the 
Complaint  alleged  that  the  defendant 
bought  out  hundreds  of  competitors, 
suppressed  competition  by  providing 
ser\ice  below  its  costs  in  areas  in  which 
the  defendant  faced  competition,  gave 
customers  rebates  and  other 
inducements  not  to  deal  with 
competitors,  threatened  to  force 
competitors  out  of  business,  and  entered 
into  price  fixing  agreements  with 
several  remaining  competitors. 

On  June  28.  1956.  the  lodgment  was 
entered  against  N'LS.  Several  provisions 
relating  to  notification  of  third  parties  of 
any  divestiture  of  certain  subsidiaries  bv 
NSI  have  long  since  expired.  The 
provisions  still  in  effect  prohibit  NSI 
from  engaging  in  certain  conduct  m  the 
relevant  geographic  market. 
Specifically,  the  Judgment  enjoins  the 
defendant  from  combining  with  anv 
linen  supply  company  or  laundry  to  fix 
prices  to  consumers,  allocate  territories 
or  customers,  or  exclude  any  person 
from  engaging  in  the  linen  supply 
business.  The  Judgment  also  enjoins  the 
defendant  from  charging  unreasonably 
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low  prices  for  the  purpose  of 
suppressing  competition,  and  from 
offering  to  supply  linens  vvittiout  cfiarge 
or  at  prices  that  discriminate  hetween 
different  customers  in  the  same  trade 
area,  where  the  effect  may  be  to  injure 
competition  (except  that  NSI  is 
permitted  to  lower  its  prices  or  offer 
rebates  to  meet  competition).  The 
Judgment  further  enjoins  NSI  from 
entering  into  any  requirements 
contracts,  from  making  certain 
potentially  defamatory  representations 
to  customers  about  competitors  of  NSI, 
from  threatening  competitors  or 
customers  of  competitors,  and  from 
coercing  or  agreeing  with  suppliers  not 
to  sell  to  competitors  of  NSI.  Finally  the 
Judgment  also  enjoins  NSI  from  entering 
into  employment  contracts  with  certain 
non-compete  provisions  and  from 
acquiring  an  interest  in  certain 
competing  firms. 

In  1964,  the  name  of  National  Linen 
Service  Corporation  became  National 
Service  Industries,  Inc.  The  Judgment 
applies  to  two  subdivisions  of  NSI's 
textile  rental  division:  National  Linen 
Service  and  National  Healthcare  Linen 
Service. 

II 

Legal  Standards  Applicable  to  the 
Termination  nf  an  Antitrust  Decree  With 
the  Consent  of  the  Government 

This  Court  has  jurisdiction  to  modify 
or  terminate  the  Judgment  pursuant  to 
Section  XIX  of  the  Judgment,  Rule 
60(b)(5)  of  the  Federal  Rules  of  Civil 
Procedure,  Fed.  R.  Civ.  P.6(J(b)(5).  and 
"principles  inherent  in  the  jurisdiction 
of  the  chancerv."  United  States  v.  Swift 
6- Co..  286  U.S.  106,  114  (1932). 

Where,  as  here,  the  United  States 
tentatively  has  consented  to  a  proposed 
termination  or  modification  of  a 
judgment  in  a  government  antitrust 
case,  the  issue  before  the  Court  is 
whether  termination  or  modification  is 
in  the  public  interest.  See,  e.g..  United 
States  V.  Western  Elec.  Co..  993  F.2d 
1572,  1576  (D.C.  Cir.  1993);  United 
States  V.  IV'esfern  Elec.  Co..  900  F.2d 
283,  305  (D.C.  Cir.  1990),  cert,  denied. 
Ill  S.  Ct.  283  (1990);  United  States  v. 
Loews.  Inc..  783  F.  Supp.  211  (S.D.N.Y. 
1992);  United  States  v.  Columbia  Artists 
Management.  Inc..  662  F.  Supp.  865. 
869-70  (S.D.N.Y.  1987),  citing  United 
States  V.  Swift  &  Co..  1975-1  Trade  Cas. 
(CCH)  1  60.201,  at  65,702-03.  65.706 
(N.D.  111.  1975);  cf  United  States  v, 
American  Cvanamid  Co..  556  F.  Supp. 
361,  367  (S.D.N.Y.  1983),  rev'd.  on  other 
srounds.  719  F.2d  558  (2d  Cir.  1983), 
^cert.  denied.  465  U.S.  1101  (1984).  This 
is  the  same  standard  that  a  District 
Court  applies  in  reviewing  an  initial 


consent  judgment  in  a  government 
antitrust  case.  See  15  U.S.C.  16(e); 
Western  Elec.  Co..  900  F.2d  at  295; 
United  States  v.  AT&-T.  552  F.  Supp. 
131,  147  n.67  (D.D.C.  1982),  affd  sub 
nom.  Maryland  v.  United  States.  406 
U.S.  1001(1983):  United  States  v.  Radio 
Corp.  of  Am.,  46  F.  .Supp.  654,  656  (D. 
Del.  1942),  appeal  dismissed,  318  U.S. 
796  (1943). 

The  Supreme  Court  has  held  that 
where  the  words  "public  interest" 
appear  in  federal  statutes  designed  to 
regulate  public  sector  behavior,  they 
"take  meaning  from  the  purposes  of  the 
regulatory  legislation."  SAACPv.  FPC. 
425  U.S.  662,  669  (1976);  see  also 
Svstem  Fed'n  No.  91  v.  Wright.  364  U.S. 
642,  651  (1961).  The  purpose  of  the 
antitrust  laws,  the  "regulatory 
legislation"  involved  here,  is,  of  course, 
to  protect  competition.  E.g..  United 
States  V.  Penn-Olin  Chem.  Co..  378  U.S. 
158,  170  (1964)  (antitrust  laws  reflect  "a 
national  policy  enunciated  by  the 
Congress  to  preserve  and  promote  a  free 
competitive  economy.")  Thus,  the 
relevant  question  before  the  Court  at 
this  time  is  whether  termination  of  the 
Judgment  would  serve  the  public 
interest  in  "free  and  unfettered 
competition  as  the  rule  of  trade." 
Northern  Pac.  Ry.  Co.  v.  United  States. 
356  U.S.  1,  4  (1958);  see  also  Western 
Elec.  Co..  900  F.2d  at  308;  United  States 
V.  American  Cvanamid.  719  F.2d  558, 
565  (2d  Cir.  1983),  cert,  denied.  405  U.S. 
1101  (1984);  United  States  v.  Loew's, 
Inc..  783  F.  Supp.  at  213. 

It  has  long  been  recognized  that  the 
government  has  broad  discretion  in 
settling  antitrust  litigation  on  terms  that 
will  best  serve  the  public  interest  in 
competition.  See  Sam  Fo.\  Pub'g  Co.  v. 
United  States.  366  U.S.  683.  689  (1961). 
The  court's  role  in  determining  whether 
the  initial  entry  of  a  consent  decree  is 
in  the  public  interest,  absent  a  showing 
of  abuse  of  discretion  or  a  failure  to 
discharge  its  duty  on  the  party  of  the 
government,  is  to  determine  whether  the 
government's  explanation  is  reasoned 
and  not  to  substitute  its  own  opinion. 
United  States  v.  Mid-America 
Dainmen.  Inc.,  1977-1  Trade  Cas. 
(CCH)  161,508,  at  71.980  (VV.D.  Mo. 
1977);  see  also  United  States  v.  Bechtel 
Corp..  648  F.2d  660,  666  (9th  Cir.  1981), 
cert,  denied.  454  U.S.  1083  (1981), 
quoting  United  States  v.  National  Broad 
Co..  449  F.  Supp.  1127,  1143  (CD.  Cal. 
1978).  The  government  may  reach  any 
of  a  range  of  settlements  that  are 
consistent  with  the  public  interest.  See, 
e.g..  Western  Elec,  900  F.2d  at  307-09; 
Bechtel.  648  F.2d  at  665-66:  United 
States  V.  Gillette  Co..  406  F.  Supp.  713, 
716  (D.  Mass.  1975).  The  court's  role  is 
to  conduct  a  limited  review  to  "insurlej 


that  the  government  has  not  breached  its 
duty  to  the  public  in  consenting  to  the 
decree,"  Bechtel.  648  F.2d  at  666, 
through  malfeasance  or  by  acting 

irrationally. 

The  standard  is  the  same  when  the 
government  consents  to  the  termination 
or  modification  of  an  antitrust 
judgment.  Swift  &  Co.,  1975-1  Trade 
Cas.  (CCH)  1  60.201,  at  65,702-03. 
Where  the  Department  of  Justice  has 
offered  a  reasoned  and  reasonable 
explanation  of  why  the  termination  or 
modification  vindicates  the  public 
interest  in  free  and  unfettered 
competition,  and  there  is  no  showing  of 
abuse  of  discretion  or  corruption 
affecting  the  government's 
recommendation,  the  Court  should 
accept  the  Department's  conclusion 
concerning  the  appropriateness  of 
termination  or  modification. 

Ill 

Reasons  Why  the  United  States 
Tentatively  Consents  to  Termination  of 
a  Judgment 

The  nature  of  competition  for  linen 
services  has  changed  dramatically  from 
what  it  was  in  1956  and  will 
undoubtedly  continue  to  change  in  the 
future.  Many  new  linen  suppliers  and 
uniform  companies  have  entered  the 
markets  in  which  the  defendant 
operates  and  not  compete  successfully 
against  NIS.  The  Judgment  has 
accomplished  its  remedial  objective  of 
permitting  competition  to  develop  in 
these  markets,  so  that  the  alleged 
predatory  practices  that  gave  rise  to  the 
Complaint  in  1955  are  unlikely  to  be 
effective  today.  The  remaining 
injunctive  provisions  do  not  proscribe 
any  conduct  that  is  not  already 
proscribed  by  the  Sherman  Act  and  case 
law,  and  thus  no  longer  serve  any  useful 
purpose.  Indeed,  the  remaining 
injunctions  may  deter  vigorous 
competition  by  NSI  that  could  only 
benefit  consumers.  For  all  of  the 
foregoing  reasons,  the  United  States 
concludes  that  termination  of  the 
Judgment  is  in  the  public  interest, 

IV 

Proposed  Procedures  for  Giving  Public 
Notice  of  the  Pending  Motion  and 
Inviting  Comment  Thereon 

The  opinion  in  Swift  &■  Co.,  1975-1 
Trade  Cas.  (CCH)  TJ  60.201.  at  65.703. 
articulates  a  court's  responsibility  to 
implement  procedures  that  will  give 
nonparties  notice  of,  and  an  opportunity 
to  comment  upon,  antitrust  judgment 
modifications  proposed  by  consent  of 
the  parties: 

Cognizant*    *    *  of  the  public  interest  in 
competitive  economic  activity,  established 
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chancery  powers  and  duties,  and  the 
occasional  fallibility  of  the  Government,  the 
court  is.  at  the  very  least,  obligated  to  ensure 
that  the  public,  and  all  interested  parties, 
have  received  adequate  notice  of  the 
proposed  modification.  *   *    *  (Footnote 
omitted.) 

The  Department  of  Justice  believes 
that  giving  the  public  notice  of  the  filing 
of  a  motion  to  terminate  the  Judgment 
in  a  government  antitrust  case,  and  an 
opportunity  to  comment  upon  that 
motion,  is  generally  necessary  to  ensure 
that  both  the  Department  and  the  Court 
properly  assess  the  public  interest. 
Accordingly,  over  the  years,  the 
Department  has  adopted  and  refined  a 
policy  of  consenting  to  motions  to 
modify  or  terminate  antitrust  judgments 
only  on  condition  that  an  effort  be 
undertaken  to  notify  potentially 
interested  persons  of  the  pendency  of 
the  motion.  In  the  case  at  bar,  the 
United  States  has  proposed,  and  NSI  has 
agreed  to,  the  following: 

1.  The  Department  will  publish  in  the 
Federal  Register  a  notice  announcing 
NSI's  motion  and  the  Department's 
tentative  consent  to  it,  summarizing  the 
Complaint  and  Judgment,  describing  the 
procedures  for  inspecting  and  obtaining 
copies  of  relevant  papers,  and  inviting 
the  submission  of  comments. 

2.  NSI  will  publish  notice  of  its 
motion  in  two  consecutive  issues  of 
Textile  Rental  and  two  consecutive 
issues  oUndustrial  Launderer.  These 
periodicals  are  trade  journals  likely  to 
be  read  by  persons  interested  in  the 
markets  affected  by  the  Judgment.  The 
published  notices  will  provide  for 
public  comment  during  the  following  60 
days. 

3.  The  Department  of  Justice  will  file 
with  the  Court  copies  of  all  comments 
that  it  receives. 

4.  The  parties  will  stipulate  that  the 
Court  will  not  rule  upon  the  motion  for 
at  least  70  days  after  the  last  publication 
by  defendant  of  the  notices  described 
above  (and  thus  for  at  least  10  days  after 
the  close  of  the  period  for  public 
comments),  and  the  Department  will 
reserve  the  right  to  respond  to 
comments  or  withdraw  its  consent  to 
the  motion  at  any  time  until  an  order 
modifying  or  terminating  the  Judgment 
is  entered. 

This  procedure  is  designed  to  provide 
all  potentially  interested  persons  with 
notice  that  a  motion  to  terminate  the 
Judgment  is  pending  and  an  adequate 
opportunity  to  comment  thereon.  NSI 
has  agreed  to  follow  this  procedure, 
including  publication  of  appropriate 
notices.  The  parties  are  therefore 
submitting  to  the  Court  a  separate 
proposed  order  establishing  this 


procedural  approach,  asking  that  it  be 
entered  forthwith. 

V 

Conclusion 

For  the  foregoing  reasons,  the  United 
States  (1)  asks  the  Court  to  enter  the 
order  submitted  herewith  directing 
publication  of  notice  of  NSI  motion,  and 
(2)  tentatively  consents  to  the 
termination  of  the  Judgment  herein. 

Dated: 

Theodore  R.  Bolema, 

Attorney,  Antitrust  Division,  I'.S.  Department 
of  justice.  Liberty  Place  Building.  Room  300, 
325  7tti  Street.  .\\V..  Wasiimgton,  DC 20530. 
l202j6ie-5945. 

Attorney  for  the  Plaintiff,  L'nited  States  of 
America 

IFR  Doc.  98-21911  Filed  8-13-98;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Parole  Commission 
Sunshine  Act  Meeting 

PUBLIC  ANNOUNCEMENT 

Pursuant  To  The  Government  In  the 
Sunshine  Act  (Public  Law  94-409  (5 
U.S.C.  Section  552bl 

AGENCY  HOLDING  MEETING:  Department  of 
Justice,  United  States  Parole 
Commission. 

TIME  AND  DATE:  2:00  p.m.,  Monday. 
August  17.  1998. 

PLACE:  5550  Friendship  Boulevard, 
Suite  400,  Chew  Chase.  Maryland 
20815. 

STATUS:  Open. 

MATTER  TO  BE  CONSIDERED:  The  meeting 
is  being  held  to  discuss  the  budget 
proposal  for  the  fiscal  year  2000. 

Earlier  notice  of  this  meeting  could 
not  be  made  because  the  Commission 
was  only  advised  on  this  date  of  the 
deadline  set  by  the  Department  of 
Justice  for  the  draft  budget  proposal, 
and  a  later  meeting  would  conflict  with 
Commissioners'  schedules. 

AGENCY  CONTACT:  Pamela  Posch.  Office 
of  the  General  Counsel.  United  States 
Parole  Commission,  (301)  492-5959. 

Dated:  .August  11.  1998. 
Michael  A.  Sfover. 

General  Counsel,  L'.S.  Parole  Commission. 
[FRDoc.  98-21986  Filed  8-12-98;  11:00  am] 

BILUNG  CODE  4410-31 -M 


DEPARTMENT  OF  LABOR 
Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretarv 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931. 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assi.sted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delav 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industrv  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrarv  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  tht  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
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CFR  Parts  1  and  5.  .-Xccordingly.  the 
applK:ahle  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indic:ated  as  required  b\' 
an  appHcable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GFO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  .-\nd  Related 
.■\(:ts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics, 

.■\nv  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatorv  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
VV'age  Determinations,  200  Constitution 
.-\venue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  number  of  the  de(;isions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Volume  and  States: 

.Nevaiid 

NV9H0()()9  (.Aug.  14.  1998) 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts'"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 

X'oluinf  I! 

Virginia 

VA980017  (Feb    13,  1998) 

VA980018  (Feb.  13.  1998) 

V.-\980080(Feb   13.  1998) 
West  Virginia 

\VV9800n2  (Fnb.  13.  1998) 

\VV980003  [Feb.  13.  1998) 

VVV980006  (Feb.  13.  1998) 


\'nluinf  III 

Florida 

FL980014  (Feb.  13,  1998) 
FL980015  (Feb.  13,  1998) 
FL98()()16  (Feb.  13,  1998) 
FL98C)()17  (Feb.  13.  1998) 
FL9a()049  (Feb.  13,  1998) 
FL98()()53  (Feb.  13,  1998) 
FL.98()055  (Feb.  13.  1998) 
FL980076  (Feb,  13.  1998) 

Kentuckv 

KY98t)001  (Feb-  13.  1998) 
KY9800()2  (Feb,  13.  1998] 
KY980n03  (Feb,  13.  1998) 
KY98n007  (Feb.  1.3,  1998) 
KY980()25  (Feb.  13,  1998) 
KY9800Z7 (Feb,  13.  1998) 
KY980029 (Feb.  13.  19981 
kY98()044  (Feb.  13.  1998) 

Vnhimf  l\' 

.Michii^iin 

M1980001  (Feb.  13.  1998) 
.MI98()002  (Feb,  13,  1998) 
.\1I980(I()3  (Feb.  13.  1998) 
Ml98()0()4  (Feb.  13,  1998) 
MI98()005  (Feb.  13.  1998) 
M198{)()07  (Feb.  13.  1998) 
.M1980012  (Feb.  13.  1998) 
M1980017  (Feb.  13.  1998) 
V1I980()23  (Feb.  13.  1998) 
MI98003()  (Feb,  13.  1998) 
M198()031  (Feb.  13.  1998) 
.V1i980034  (Feb.  13,  1998) 
M1980()39  (Feb.  13.  1998) 
MI980040  (Feb.  13.  1998) 
M1980046  (Feb,  13,  1998) 
MI980047  (Feb.  13,  1998) 
.MI980049  (Feb.  13.  1998) 
.MI9800,59  (Feb.  13,  1998) 
Ml98006n  (Feb.  13,  1998) 
M1980062  (Feb.  13,  1998) 
M1980063  (Feb.  13,  1998) 
Ml9800b4  (Feb,  13,  1998) 
MI980066  (Feb.  13,  1998) 
M1980067  (Feb,  13,  1998) 
.MI980068  (Feb,  13,  1998) 
MI9800B9  (Feb,  13,  1998) 
,V11980070  (Feb.  13,  1998) 
MI980071  (Feb.  13.  1998) 
MI980072  (Feb.  13,  1998) 
MI980073  (Feb.  13,  1998) 
MI98()074  (Feb.  13.  1998) 
MI980075  (Feb.  13.  1998) 
MI980()76  (Feb.  13.  1998) 
MI980077  (Feb.  13,  1998) 
MI980n78  (Feb.  13,  1998) 
M198()079  (Feb.  13.  1998) 
MI98()0a0  (Feb,  13,  1998) 
MI98U081  (Feb,  13,  1998) 
MI980082  (Feb.  13,  1998) 
MI980083  (Feb.  13,  1998) 
.MI980084  (Feb.  13,  1998) 

Minnesota 

MN980003  (Feb,  13,  1998) 
M\98()005  (Feb,  13.  1998) 
M.\98()007  (Feb,  13,  1998) 
M.\980008  (Feb.  13,  1998) 
MN980015  (Feb,  13,  1998) 
.MN980027  (Feb.  13,  1998) 
MN980031  (Feb.  13.  1998) 
M\980035  (Feb.  13.  1998) 
M.\980039  (Feb.  13,  1998) 
M.\980058  (Feb.  13,  1998) 
MN98()0.i9  (Feb.  13,  1998) 
M\9800bl  (Feb.  13.  1998) 

Ohio 


OH980001  (Feb. 
OH980002  (Feb. 
OH980003  (Feb. 
OH980014  (Feb. 
OH980026  (Feb. 
OH980027  (Feb. 
OH980028  (Feb. 
OH980029  (Feb. 
OH980032  (Feb, 
OH98003,5  (Feb. 
Wisconsin 

\VI980020  (Feb. 
Wi980035  (Feb. 
\VI980066  (Feb. 
W1980067  (Feb. 


13.  1998) 
13.  1998) 
13,  1998) 
13,  1998) 
13,  1998) 
13.  1998) 
13.  1998) 
13,  1998) 
13.  1998) 
13.  1998) 

13,  1998) 
13,  1998) 
13,  1998) 
13,  1998) 


\'olume  V 

Kansas 
KS980009 
KS980011 
KS980019 
K.S980025 
K.S980026 
K.S980063 

Louisiana 
^^.980004 
L.'\98000.S 
L.-\980009 
L,'\980012 
LA980014 
LA980018 

Texas 

TX980005 
TX980007 
TX980014 
TX9800b9 

Volume  V[ 

.Maska 

AK980001 

Colorado 
CO980001 
CO980002 
CO980004 
CO980006 
CO980007 
(:O980008 
CO980009 
CO980010 
CO980016 
CO9a0021 
CO980022 
CO980025 

Montana 
MT980008 

Wvoming 
WY980009 


(Feb.  13, 
(Feb,  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 

(Feb.  13, 
(Feb.  13. 
(Feb.  13, 
(Feb.  13, 
(Feb.  13. 
(Feb.  13. 

(Feb.  13, 
(Feb.  13. 
(Feb.  13. 
(Feb.  13, 


1998) 
1998) 
1998) 
1998) 
1998) 
1998) 

1998) 
1998) 
1998) 
1998) 
1998) 
1998) 

1998) 
1998) 
1998) 
1998) 


(Feb.  13,  1998) 


(Feb.  13. 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13. 
(Feb.  13, 


1998) 
1998) 
1998) 
1998) 
1998) 
1998) 
1998) 
1998) 
1998) 
1998) 
1998) 
1998) 


(Feb.  13,  1998) 
(Feb.  13,  1998) 


Volume  VII 

Nevada 

NV980001  (Feb. 
NV980002  (Feb. 
NV980003  (Feb. 
NV980004  (Feb. 
NV980005  (Feb. 
NV980006  (Feb. 
NV980007  (Feb. 
NV980008  (Feb. 


13.  1998) 
13,  1998) 
13,  1998) 
13,  1998) 
13,  1998) 
13,  1998) 
13,  1998) 
13,  1998) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
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Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  6fh  day  of 
August  1998. 

Carl  J.  Poleskey, 

Chief.  Branch  of  Construction  Wage 
Determinations. 

|FR  Doc.  98-21591  Filed  8-13-98;  8:45  am] 

BILLING  CODE  4510-27-M 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Bureau 


of  Labor  Statistics  (BLS)  is  soliciting 
comments  concerning  the  proposed 
reinstatement  of  the  "National 
Longitudinal  Survey  of  Women." 

A  copy  of  the  proposed  Information 
Collection  Request  (ICR)  can  be 
obtained  by  contacting  the  individual 
listed  below  in  the  Address  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  on  or  before  October 
13,  1998.  BLS  is  particularly  interested 
in  comments  which  help  the  agency  to: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  b  e 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Send  comments  to  Karin  G. 
Kurz.  BLS  Clearance  Officer,  Division  of 
Management  Systems,  Bureau  of  Labor 
Statistics,  Room  3255,  2  Massachusetts 
Avenue  NE.,  Washington,  DC  20212. 
Ms.  Kurz  can  be  reached  on  202 — 606- 
7628  (this  is  not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  National  Longitudinal  Survey 
(NLS)  of  Women  has  been  conducted 
since  the  later  1960's.  Historically,  the 
NLS  of  Women  was  collected  as  two 
surveys,  the  Survey  of  Work  Experience 
for  Mature  Women  and  the  Survey  of 
Work  Experience  for  Young  Women.  In 
1995  the  Bureau  of  the  Census 
combined  the  mature  and  young 
women's  cohorts  into  one  panel. 

The  data  collected  in  the  NLS  of 
Women  will  contribute  to  the 
knowledge  about  labor  market  processes 
involved  in  the  work  to  retirement 
transition,  and  opportunities  and 
services  for  women  who  desire  to  enter 
or  re-enter  the  labor  force.  Survey  data 
will  contribute  to  the  knowledge  about 
women's  ability  to  succeed  in  the  job 
market  and  how  their  levels  of  success 
relate  to  educational  attainment. 


vocational  training,  prior  occupational 
experiences,  general  and  job-specific 
experiences,  and  retirement  decisions. 
The  NLS  research  contributes  to  the 
formation  of  national  policy  in  the  areas 
of  education,  training  and  emplovment 
programs,  unemployment 
compensation,  and  social  security 
benefits.  In  addition,  members  of  the 
academic  community  publish  articles 
and  reports  based  on  these  NLS  data  for 
the  Department  of  Labor  (DOL)  and 
other  funding  agencies.  The  DOL  uses 
the  measurement  of  changes  in  the  labor 
market  to  design  programs  that  would 
ease  employment  and  unemployment 
problems.  The  survey  design  provides 
data  gathered  over  time  to  form  the  only 
data  set  that  contains  this  information. 
Without  the  collection  of  these  data,  an 
accurate  longitudinal  data  set  could  not 
be  provided  to  researchers  and  policy- 
makers, and  the  DOL  could  not  perform 
its  policy-  and  report-making  activities, 
as  described  above. 

II.  Current  Actions 

The  1999  NLS  of  Women  will 
document  work  experience,  labor  force 
attachment,  participation  in  educational 
or  training  programs,  financial 
situations,  health  status,  and  health 
benefits.  The  sur\'ey  data  will  identify- 
any  significant  trends  in  the  woman's 
work  experience  as  a  whole.  The  data 
will  continue  to  include  detailed 
information  on  the  work  history  and 
pension  coverage  of  respondents' 
husbands.  In  addition,  the  data  will 
contain  information  on  respondents 
who  give  (or  receive)  time  or  money  to 
(or  from)  children. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously-approved 
collection  for  which  approval  has 
expired. 

Agency:  Bureau  of  Labor  Statistics. 
Title:  National  Longitudinal  Survev  of 
Women. 

OMB  Number:  1220-0110. 
Affected  Public:  Individuals  or 
households. 

Total  Respondents:  7,221. 
Frequency:  Bienniallv. 
Total  Responses:  7,221. 
Average  Time  Per  Response:  64,5 
minutes. 

Estimated  Total  Burden  Hours:  7,762 
hours. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 
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Signed  at  Washington.  DC.  this  11th  dav  oi 
August.  1998. 
W.  Stuart  Rust.  Jr.. 

Chief.  Division  nf  Management  Systems. 
Bureau  of  Labor  Statistics. 
|FK  Doc.  98-21919  Filed  8-i:)-98.  8;4.5  am] 
BILLING  CODE  4510-24-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-107)] 

Notice  of  Prospective  Patent  License 

agency:  National  .Aeronautics  and 

Space  .Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 

summary:  NASA  hereby  gives  notice 
that  SynComm.  Inc.,  of  San  Diego,  CA, 
has  applied  for  a  partially  exclusive 
license  to  practice  the  invention 
described  and  claimed  in  U.S.  Patent 
No.  5,451,769  entitled,  "CIRCULAR 
ELECTRODE  GEOMETRY  METAL- 
SEMICONDUCTOR-METAL 
PHOTODETECTORS,"  which  is 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Langley  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  October  13,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  B.  Blackburn.  Patent  Counsel. 
Langley  Research  Center.  Mail  Code 
212.  Hampton,  VA  23681-0001; 
telephone  (757)  864-3521:  fax  (757) 
864-9190. 

Dated:  .\ugust  5,  1998. 
Edward  A.  Frankle, 

Genera!  Counsel. 

|FR  Doc.  98-21810  Filed  8-13-98;  8;45  am] 

BILLING  CODE  7S10-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Source  Disconnects  Resulting  From 
Radiography  Drive  Cable  Failures 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  announcing  the 
availability  of  NUREG-1631,  "Source 
Disconnects  Resulting  from 
Radiography  Drive  Cable  Failures," 
dated  June  i998. 

In  late  1997,  the  NRC  received  a 
number  of  reports  of  industrial 


radiography  svstem  drive  cable  failures. 
All  of  the  failures  occurred  immediately 
behind  the  male  connector  and 
appeared  to  be  generic  in  nature. 
.Although  drive  cable  failures  have 
occurred  periodically  within  the 
industrial  radiography  industry,  it  was 
uncommon  to  experience  so  many 
apparently  identical  failures  within 
such  a  brief  period  of  time. 

The  apparent  generic  nature  of  the 
events,  the  potential  for  serious 
exposure  to  radiographers,  and  the 
possibility  that  the  issue  went  beyond 
NRC  jurisdiction  thus  affecting 
Agreement  States  warranted  NRC's 
attention.  As  a  result,  a  Special  Team 
Inspection  was  initiated  on  December 
22,  1997.  The  inspection  involved 
interaction  with  three  Agreement  States 
including  close  coordination  of 
inspection  activities  conducted  within 
their  jurisdiction.  The  involved 
Agreement  States,  (the  Commonwealth 
of  Massachusetts,  and  the  States  of 
Louisiana  and  Texas)  took  the  lead  role 
in  their  respective  states,  with  NRC  staff 
participating  in  all  phases  of  the  special 
inspection. 

NUREG  1631  documents  the  results  of 
this  Special  Team  Inspection.  This 
report  describes  the  investigation  of  the 
initially  reported  drive  cable  failures, 
other  failures  identified  during  the 
inspection,  the  methodology  used  in  the 
inspection,  and  presents  the  Team's 
findings,  conclusions,  and 
recommendations.  Inspections  were 
conducted  at  industrial  radiography 
equipment  manufacturing  facilities  and 
at  selected  industrial  radiography 
licensees  who  had  reportedly 
experienced  drive  cable  failures.  An 
inspection  was  also  performed  at  the 
plant  where  the  drive  cable  is 
manufactured. 

A  significant  portion  of  this 
inspection  focused  on  examining  the 
drive  cable.  The  carbon  steel  drive  cable 
is  an  off-the-shelf  component  used  by 
all  radiography  equipment 
manufacturers  and  has  been  provided  to 
the  radiography  industry  since  the  early 
1960s.  The  cable  is  primarily  used  in 
the  aerospace  industry  and  the 
manufacturer  found  no  similar  failures 
reported  in  the  aerospace  applications. 

Metallurgical  analysis  of  the  failed 
cables  concluded  these  drive  cable 
failures  were  due  to  a  combination  of 
wear,  corrosion,  and  lack  of  lubrication, 
all  indications  of  improper 
maintenance.  The  inspection  identified 
several  significant  concerns  regarding 
drive  cable  maintenance  practices  and 
identified  several  root  causes,  secondary 
causes,  and  contributing  factors. 

The  inspection  report  contains  several 
recommendations  to  the  cable 


manufacturer,  the  radiography 
equipment  manufacturers,  radiography 
licensees,  the  radiography  industry,  and 
to  regulatory  agencies  that  license 
industrial  radiography.  These 
recommendations  are  aimed  at 
improving  the  understanding  of  the 
drive  cable's  design  and  limitations  and 
to  encourage  the  development  and  use 
of  appropriate  procedures  for  the 
inspectipn,  lubrication,  and 
maintenance  of  drive  cables  to  ensure 
that  the  cable  may  continue  to  be  used 
safely  for  industrial  radiography;  and 
reduce  the  possibility  of  a  serious 
radiation  exposure  as  the  result  of  a 
drive  cable  failure. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  VV.  Camper,  Mail  StopTWFN  8-F- 
5,  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear 
Materials  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-7231;  electronic  mail  address: 
lwc@nrc.gov. 

Electronic  Access 

NUREG-1631  will  be  available 
electronically  by  visiting  NRC's  Home 
Page  (http://www.nrc.gov/NRC/ 
nucmat.html)  approximately  two  weeks 
after  the  publication  date  of  this  notice. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  July.  1998. 

For  the  Nuclear  Regulatory  Commission. 
Larry  VV.  Camper, 

Chief.  Materials  Safety  Branch,  Division  of 
Industrial  and  Medical  Nuclear  Safety. 
NMSS. 
(FR  Doc.  98-21852  Filed  8-13-98;  8:45  amj 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Project  No.  697] 

Notice  of  Receipt  of  DOE  Topical 
Report  on  Tritium  Production  Core 

In  order  to  maintain  the  strategic 
stockpile,  the  U.S.  Department  of  Energy 
(DOE)  is  considering  the  use  of 
commercial  light-water  reactors 
(CLWRs)  to  produce  tritium.  On  July  30, 
1998,  DOE  submitted  a  topical  report  to 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  entitled,  "Tritium 
Production  Core  (TPC)  Topical  Report." 
that  describes  how  the  inclusion  of 
significant  numbers  of  tritium- 
producing  burnable  absorber  rods 
(TPBARs)  in  the  reactor  core  affects 
nuclear  plant  systems,  safety  and 
component  analyses,  and  performance 
for  a  reference  CLWR. 
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The  NRC  staff  will  prepare  a  safety 
evaluation  on  the  DOE  topical  report  to 
address,  on  a  preliminary  basis,  the 
acceptability  of  irradiation  of  the 
proposed  load  of  TPBARs  in  a  CLVVR. 
Upon  completion  of  its  evaluation,  the 
staff  will  provide  its  conclusions  to  the 
Commission  prior  to  issuance. 

The  staff  plans  to  hold  a  public 
meeting  to  provide  for  public  comment 
regarding  the  use  of  any  particular 
facility  for  irradiation  of  TPBARs  as 
proposed  by  DOE  in  the  TPC  topical 
report.  The  date  and  location  of  the 
meeting(s)  will  be  announced  later. 

For  Further  Information  Contact:  J.H. 
Wilson  at  (301)  415-1108  or  e-mail 
JH\Vl@nrc.gov. 

For  further  details  with  respect  to  this 
action,  see  the  DOE  topical  report 
submitted  by  letter  dated  July  30,  1998, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555. 

Dated  at  Rockville.  Maryland,  this  6th  day 
of  August,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Melinda  Malloy, 

Acting  Chief.  Generic  Issues  and 
Environmental  Projects  Branch.  Division  of 
Reactor  Program  Management.  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  98-21851  Filed  8-13-98;  8:45  am] 
BILUNG  CODE  7590-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Interest  Assumption  for  Determining 
Variable-Rate  Premium;  Interest 
Assumptions  for  Multiemployer  Plan 
Valuations  Following  Mass  Withdrawal 

agency:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  interest  rates  and 
assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  web 
site  (http://www.pbgc.gov). 
DATES:  The  interest  rate  for  determining 
the  variable-rate  premium  under  part 
4006  applies  to  premium  payment  vears 
beginning  in  August  1998.  The  interest 
assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 


4281  apply  to  valuation  dates  occurring 
in  September  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(II)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §4006. 4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  in 
determining  a  single-employer  plan's 
variable-rate  premium.  The  rate  is  the 
"applicable  percentage"  (described  in 
the  statute  and  the  regulation)  of  the 
annual  yield  on  30-year  Treasurv- 
securities  for  the  month  preceding  the 
beginning  of  the  plan  year  for  which 
premiums  are  being  paid  (the  "premium 
payment  year").  The  yield  figure  is 
reported  in  Federal  Reserve  Statistical 
Releases  G.13  and  H.15. 

For  plan  years  beginning  before  July 
1,  1997,  the  applicable  percentage  of  the 
30-year  Treasury  yield  was  80  percent. 
The  Retirement  Protection  Act  of  1994 
(RPA)  amended  ERISA  section 
4006(a)(3)(E)(iii)(II)  to  change  the 
applicable  percentage  to  85  percent, 
effective  for  plan  years  beginning  on  or 
after  July  1,  1997.  (The  amendment  also 
provides  for  a  further  increase  in  the 
applicable  percentage — to  100  percent — 
when  the  Internal  Revenue  Service 
adopts  new  mortality  tables  for 
determining  current  liability.) 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  August  1998 'is  4.83'percent  {i.e..  85 
percent  of  the  5.68  percent  yield  figure 
for  July  1998). 

(Under  section  774(c)  of  the  RPA.  the 
amendment  to  the  applicable  percentage 
was  deferred  for  certain  regulated  public 
utility  (RPU)  plans  for  as  long  as  six 
months.  The  applicable  percentage  for 
RPU  plans  has  therefore  remained  80 
percent  for  plan  years  beginning  before 
January  1,  1998.  For  "partial"  RPU 
plans,  the  assumed  interest  rates  to  be 
used  in  determining  variable-rate 
premiums  can  be  computed  by  applying 
the  rules  in  §  4006.5(g)  of  the  premium 
rates  regulation.  The  PBGC's  1997 
premium  payment  instruction  booklet 
also  describes  these  P'les  and  provides 
a  worksheet  for  computing  the  assumed 
rate.) 


The  following  table  lists  the  assumed 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between 
September  1997  and  August  1998.  The 
rates  for  September  through  December 
1997  in  the  table  (which  reflect  an 
applicable  percentage  of  85  percent) 
apply  only  to  non-RPU  plans.  However, 
the  rates  for  months  after  December 
1997  apply  to  RPU  (and  "partial  "  RPU) 
plans  as  well  as  to  non-RPU  plans. 


For  premium  payment  years  be- 
ginning in: 


The  as- 
sumed in- 
terest 
rate  is: 


September  1997 

October  1997  

November  1997  . 
December  1997  . 

January  1998  

February  1998  ... 

March  1998  

April  1998 

May  1998  

June  1998  

July  1998   

August  1998 


559 
553 
5.38 
5  19 
5.09 
4.94 
5.01 
5.06 
503 
5.04 
4  85 
4  83 


Multiemployer  Flan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  m 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in 
September  1998  under  part  4044  are 
contained  in  an  amendment  to  part  4044 
published  elsewhere  in  today's  Federal 
Register.  Tables  showing  the 
assumptions  applicable  to  prior  periods 
are  codified  in  appendi.x  B  to  29  CFR 
part  4044. 

Issued  in  Washington,  IX!,  on  this  lllh  day 
of  .August.  1998. 

John  Seal, 

Actmg  Executive  Director.  Pension  Benefit 
Guaranty  Corporation 

(FR  Doc   98-21850  Filed  8-i:?-98:  8:45  am] 
BILUNG  CODE  7708-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Alpha  Industries,  Inc., 
Common  Stock,  $.25  par  Value)  File 
No.  1-5560 

.•\ugusf  10.  1448. 

Alpha  Industries,  Inc.  (  "Company") 
has  filed  an  application  with  the 
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Securities  and  Exchange  Commission 
("Commission"'),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  (-Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  spet;ified  security  ("Security' 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  int;lude  the 
following: 

The  Company  has  been  approved  for 
quotation  on  the  Nasdaq  Stock  Market 
National  Market  ("Nasdaq")  and  has 
filed  a  Registration  Statement  on  Form 
8-A  registering  the  Sec;urity  pursuant  to 
section  12(g)  of  the  Act.  Registration 
became  effective  upon  filing  on  May  29, 
1998.  Quotation  of  the  Company's 
Security  on  Nasdaq  commenced  at  the 
opening  of  business  on  June  2,  1998, 
and  concurrently  therewith,  the 
Security  was  suspended  from  trading  on 
the  Amex. 

The  Company  has  complied  with  Rule 
18  of  Amex  by  filing  with  the  Exchange 
a  certified  copy  of  resolutions  adopted 
by  the  Company's  Board  of  Directors 
authorizing  the  withdrawal  of  its 
Security  from  listing  and  registration  on 
the  Amex  and  by  setting  forth  in  detail 
to  the  Exchange  the  reasons  for  such 
proposed  withdrawal  and  the  facts  in 
support  therefore. 

In  making  the  decision  to  withdraw 
its  Security  from  listing  and  registration 
on  the  Amex;  the  Company  considered 
the  enhanced  value  its  shareholders 
would  receive  from  quotation  on 
Nasdaq  and  the  direct  and  indirect  costs 
and  expenses  associated  with 
maintaining  both  the  listing  and 
registration  of  its  Security  on  Amex  and 
the  quotation  of  its  Security  on  Nasdaq. 
The  Company  does  not  see  any 
particular  advantage  in  both  trading  its 
stock  on  Amex  and  quoting  its  stock  on 
Nasdaq  and  believes  that  this 
arrangement  would  fragment  the  market 
for  its  Security. 

By  letter  dated  May  22,  1998,  the 
Exchange  informed  the  Company  that  it 
had  no  objection  to  the  withdrawal  of 
the  Company's  Security  from  listing  and 
registration  on  the  Exchange. 

The  application  relates  solely  to  the 
withdrawal  of  the  Security  from  listing 
on  Amex  and  has  no  effect  upon  the 
continued  quotation  of  the  Security  on 
Nasdaq. 

By  reason  of  Section  12  of  the  Act  and 
the  rules  and  regulations  thereunder, 
the  Company  shall  continue  to  be 
obligated  to  file  reports  under  section  13 
of  the  Act  with  the  Commission  and  the 
Nasdaq. 


Any  interested  person  may.  on  or 
before  August  31,  1998.  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N\V,  Washington,  DC  20.549,  facts 
)     bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secrftary\ 
|FR  Doc.  98-21844  Filed  8-13-98:  8:45  am) 

BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
23382;  812-10956] 

The  Expedition  Funds  and  Compass 
Bank;  Notice  of  Application 

August  7,  1998. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for  an 
order  under  section  12(d)(l)(J)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  exempting  applicants  from 
sections  12(d)(1)(A)  and  (B)  of  the  Act, 
under  sections  6(c)  and  17(b)  of  the  Act 
exempting  applicants  from  section  17(a) 
of  the  Act,  and  under  section  17(d)  of 
the  Act  and  rule  17d-l  under  the  Act. 

SUMMARY  OF  APPLICATION:  The  requested 
order  would  permit  non-money  market 
series  of  The  Expedition  Funds 
("Triist")  to  invest  their  uninvested  cash 
in  the  money  market  series  of  the 
Expedition  Funds  in  excess  of  the  limits 
in  section  12(d)(1)(A)  of  the  Act. 
APPLICANTS:  Trust  and  Compass  Bank 
("Adviser"). 

FILING  DATES:  The  application  was  filed 
on  January  15,  1998,  and  amended  on 
August  3,  1998.  Applicants  have  agreed 
to  file  an  amendment  during  the  notice 
period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 


mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  1,  1998,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for*  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NVV.,  Washington,  DC  20549. 
Applicants,  Oaks,  PA  19456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kay  Freeh,  Branch  Chief,  at  (202) 
942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  tlie  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW.,  Washington.  DC  20549  (tel. 
202-942-8090). 

Applicants'  Representations 

1.  The  Trust  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust  and  registered  under  the  Act.  The 
Trust  currently  offers  a  money  market 
series  (together  with  future  money 
market  series  of  the  Trust,  "Money 
Market  Funds")  and  two  non-money 
market  series  (together  with  future  non- 
money  market  series  of  the  Trust,  "Non- 
Money  Market  Funds")  (collectively, 
"Funtls").^  Each  Money  Market  Fund  is 
or  will  be  subject  to  rule  2a-7  under  the 
Act.  The  Adviser,  an  Alabama  state 
banking  corporation  and  a  Federal 
Reserve  System  Member  Bank,  serves  as 
investment  adviser  to  the  Trust.  The 
Adviser,  as  a  bank,  is  not  required  to 
register  under  the  Investment  Advisers 
Act  of  1940. 

2.  Each  Non-Money  Market  Fund  has, 
or  may  be  expected  to  have,  cash 
balances  not  otherwise  invested  in 
portfolio  securities  ("Uninvested  Cash") 
held  by  its  custodian  bank.  Uninvested 
Cash  may  result  from  a  variety  of 
sources,  including  dividends  or  interest 
received  from  portfolio  securities, 
unsettled  securities  transactions, 
reserves  held  for  investment  strategy 
purposes,  scheduled  maturity  of 
investments,  liquidation  of  investment 
securities  to  meet  anticipated 


'  Each  existing  Fund  that  currently  intRnd.s  to  rplv 
on  the  requested  order  has  been  named  as  an 
applicant.  .\ny  other  existing  Fund  and  any  future 
Fund  that  mav  relv  on  the  order  in  the  future  will 
do  so  only  in  accordance  with  the  terms  and 
conditions  of  the  application. 


redemptions  and  dividend  payments, 
and  new  cash  received  from  investors. 

3.  The  Non-Money  Market  Funds 
wish  to  have  the  option  of  investing 
their  Uninvested  Cash  in  an  amount  of 
up  to  25%  of  a  Non-Money  Market 
Fund's  total  assets  in  the  Money  Market 
Funds.  Applicants  believe  that  the 
proposed  transactions  may  reduce 
custodian  transaction  costs  and 
diversify  risk  across  a  wider  range  of 
short-term  investments. 

4.  If  a  Money  Market  Fund  offers  more 
than  one  class  of  shares,  each  Non- 
Money  Market  Fund  will  invest  only  in 
the  class  with  the  lowest  expense  ratio 
at  the  time  of  investment.  The  shares  of 
the  Money  Market  Funds  sold  to  and 
redeemed  from  the  Non-Money  Market 
Fund  will  not  be  subject  to  a  sales  load, 
redemption  fee  or  distribution  fee  under 
a  plan  adopted  in  accordance  with  rule 
12b-l  under  the  Act.  To  the  extent  that 
both  a  Money  Market  Fund  and  a  Non- 
Money  Market  Fund  charge  a  service  fee 
(as  defined  in  Rule  2830  of  the  Conduct 
Rules  of  the  National  Association  of 
Securities  Dealers  (the  "NASD"),  the 
Money  Market  Fund  will  waive  its 
service  fee  with  respect  to  shares 
purchased  by  a  Non-Money  Market 
Fund  or  the  Adviser  will  waive  its 
advisory  fee  for  each  Non-Money 
Market  Fund  in  an  amount  that  offsets 
the  amount  of  service  fee  incurred  by 
the  Non-Money  Market  Fund. 

5.  Uninvested  Cash  will  be  invested 
in  the  Money  Market  Funds  only  when 
the  investment  will  not  disrupt  the 
Money  Market  Funds  and  the  Adviser 
reasonably  believes  that  the  Money 
Market  Funds'  return  will  be  no  less 
favorable  than  that  of  short-term  debt 
instruments. 

Applicants'  Legal  Analysis 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  a  registered  investment 
company  may  not  acquire  securities  of 
another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  acquired  investment  companies, 
represent  more  than  10%  of  the 
acquiring  that  no  registered  open-end 
investment  company  may  sell  its 
securities  to  another  investment 
company  if  the  sale  will  cause  the 
acquiring  company  to  own  more  than 
3%  of  the  acquired  company's  voting 
stock,  or  if  the  sale  will  cause  more  than 
10%  of  the  acquired  company's  voting 
stock  to  be  owned  by  investment 
companies. 

2.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  SEC  may  exempt  any 
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persons  or  transactions  from  section 
12(d)(1)  to  the  extent  the  exemption  is 
consistent  with  the  public  interest  and 
the  protection  of  investors.  Applicants 
request  an  order  under  section 
12(d)(l)())  to  permit  the  Non-Money 
Market  Funds  to  purchase  shares  of  the 
Money  Market  Funds  in  excess  of  the 
limits  in  sections  12(d)(1)(A)  and  (B). 

3.  Applicants  maintain  that  the 
proposed  arrangement  will  not  result  in 
the  abuses  that  sections  12(d)(1)(A)  and 
(B)  were  intended  to  address.  Shares  of 
the  Money  Market  Funds  sold  to  or 
redeemed  by  the  Non-Money  Market 
Funds  will  not  be  subject  to  a  sales  load, 
redemption  fee,  or  asset-based 
distribution  fee,  and,  in  accordance  with 
condition  1,  the  Non-Money  Market 
Funds  will  not  pay  duplicative  service 
fees.  When  approving  an  investment 
advisory  contract  under  section  15  of 
the  Act,  the  board  of  trustees  of  a  Non- 
Money  Market  Fund  will  consider  to 
what  extent  the  advisory  fees  paid  by 
the  Non-Money  Market  Fund  to  the 
Adviser  should  be  reduced  to  account 
for  the  advisory  fees  paid  by  the  Non- 
Money  Market  Fund  as  a  shareholder  in 
the  Money  Market  Fund.  Applicants 
also  note  that  the  net  asset  value  of  each 
Money  Market  Fund  is  and  will  be  at  a 
constant  $1.00  per  share.  Therefore, 
applicants  submit  that  the  value  of  the 
investments  in  the  Money  Market  Funds 
held  by  a  Non-Money  Market  Fund  will 
be  easily  determinable. 

4.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  sell  or  purchase  any 
security  to  or  from  the  company. 
Section  2(a)(3)  of  the  Act  defines  an 
affiliated  person  of  an  investment 
company  to  include  any  person  directly 
or  indirectly  controlling,  controlled  by^ 
or  under  common  control  with  such 
investment  company.  Because  the 
Funds  share  a  common  investment 
adviser  and  a  common  board  of  trustees, 
each  of  the  Funds  may  be  deemed  to  be 
under  common  control  with  all  the 
other  Funds. 

5.  Section  17(b)  of  the  Act  authorizes 
the  SEC  to  exempt  a  transaction  from 
section  1 7(a)  if  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  investment  company  concerned 
and  the  general  purposes  of  the  Act. 
Section  6(c)  authorizes  the  Commission 
to  exempt  persons  or  transactions  from 
the  provisions  of  the  Act  to  the  extent 
that  such  exemptions  are  appropriate  in 
the  public  interest  and  consistent  with 


the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
and  provisions  of  the  Act. 

6.  Applicants  request  an  exemption 
under  sections  6(c)  and  17(b)  from 
section  17(a)  to  permit  the  sale  of  shares 
of  the  Money  Market  Funds  to  the  Non- 
Money  Market  Funds  and  the 
redemption  of  these  shares  bv  the 
Money  Market  Funds.  Applicants 
submit  that  the  proposed  transactions 
will  not  involve  overreaching  because 
the  consideration  paid  and  received  for 
the  sale  and  redemption  of  shares  of  the 
Money  Market  Funds  by  the  Non-Money 
Market  Funds  will  be  based  on  the  net 
asset  value  per  share  of  the  Money 
Market  Funds.  Applicants  also  state  that 
the  Non-Money  Market  Funds  will 
retain  their  ability  to  invest  their 
Uninvested  Cash  directly  in  short-term 
debt  obligations  if  they  so  choose  for 
any  reason.  Applicants  also  note  that 
the  Money  Market  Funds  reserve  the 
right  to  discontinue  selling  their  shares 
to  any  of  the  Non-Money  Market  Funds 
if  the  board  of  trustees  of  a  Money 
Market  Fund  determines  that  the  sales 
would  adversely  affect  the  Money 
Market  Fund's  management  and 
operations. 

7.  Section  17(d)  of  the  Act  and  rule 
17d-l  prohibit  an  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  from  participating  in  any 
joint  arrangement  with  the  investment 
company  unless  the  SEC  has  issued  an 
order  authorizing  the  arrangement. 
Applicants  believe  that  the  Funds,  by 
participating  in  the  proposed 
transactions,  and  the  Adviser,  by 
managing  the  proposed  transactions, 
could  be  deemed  to  be  participating  in 
a  joint  arrangement  within  the  meamng 
of  section  17(d)  and  rule  17d-l. 
Applicants  request  an  order  under 
section  17(d)  and  rule  17d-l  permitting 
the  proposed  transactions. 

8.  In  determining  whether  to  permit  a 
transaction  under  rule  17d-l.  the  SEC 
considers  whether  the  investment 
company's  participation  in  the  joint 
enterprise  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act,  and  the  extent  to  which  such 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  Applicants  assert  that 
participation  by  the  Money  Market 
Funds  and  the  Non-Monev  Market 
Funds  in  the  proposed  trdiisactions  will 
be  on  the  same  basis  and  will  be 
consistent  with  the  policies  and 
purposes  of  the  Act. 
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Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  reUef  will  be 
subject  to  the  following  conditions: 

1.  The  shares  of  the  Monev  Market 
Funds  sold  to  and  redeemed  from  the 
Non-Money  Market  Funds  will  not  be 
subject  to  a  sales  load,  redemption  fee 
or  distribution  fee  under  a  plan  adopted 
in  accordance  with  rule  12f)-l.  To  the 
extent  that  both  a  Money  Market  Fund 
and  Non-Money  Market  Fund  may 
charge  a  service  fee  (as  defined  in  Rule 
2830  of  the  NASD  Conduct  Rules),  the 
Money  Market  Fund  will  waive  its 
service  fee  with  respect  to  shares 
purchased  by  a  Non-Money  Market 
Fund  or  the  Adviser  will  waive  its 
advisory  fee  for  each  Non-Money 
Market  Fund  in  an  amount  that  offsets 
the  amount  of  the  service  fee  incurred 
by  the  Non-Money  Market  Fund. 

2.  Before  the  ne.xt  meeting  of  the 
board  of  trustees  of  the  Non-Money 
Market  Fund  is  held  for  the  purpose  of 
voting  on  an  advisory  contract  under 
section  l.T  of  the  Act.  the  Adviser  will 
provide  the  board  of  trustees  with 
specific  information  regarding  the 
approximate  cost  to  the  Adviser  of.  or 
portion  of  the  advisory  fee  under  the 
existing  advisory  contract  attributable 
to.  managing  the  Uninvested  Cash  of  the 
Non-Money  Market  Fund  that  can  be 
expected  to  be  invested  in  the  Money 
Market  Funds.  Before  approving  any 
advisory  contract  for  a  Non-Money 
Market  Fund,  the  board  of  trustees, 
including  a  majority  of  the  trustees  who 
are  not  "interested  persons,"  as  defined 
in  section  2{a)(19)  of  the  Act.  shall 
consider  to  what  extent,  if  any,  the 
advisory  fees  charged  to  the  Non-Money 
Market  Fund  by  the  Adviser  should  be 
reduced  to  account  for  the  reduc:ed 
services  provided  to  the  Non-Money 
Market  Fund  bv  the  Adviser  as  a  result 
of  Uninvested  Cash  being  invested  in 
the  Money  Market  Funds.  The  Trust's 
minute  books  will  record  fully  the  board 
of  trustees'  consideration  in  approving 
the  advisory  contract,  including  the 
considerations  relating  to  fees  referred 
to  above. 

3.  Each  Non-Money  Market  Fund  will 
invest  Uninvested  Cash  in.  and  hold 
shares  of.  the  Money  Market  Funds  only 
to  the  extent  that  the  Non-Money 
Market  Fund's  aggregate  investment  in 
the  Money  Market  Funds  does  not 
exceed  25%  of  the  Non-Money  .Market 
Fund's  total  assets.  For  purposes  of  this 
limitation,  each  Non-Money  Market 
Fund  or  series  thereof  will  be  treated  as 
a  separate  investment  company. 

4.  Investment  in  shares  of  the  Money 
Market  Funds  will  be  in  accordance 
with  each  Non-Monev  Market  Fund's 


investment  restrictions,  and  will  be 
consistent  with  each  Non-Money  Market 
Fund's  policies  as  set  forth  in  its 
prospectus  and  statement  of  additional 
information. 

5.  The  Non-Money  Market  Funds,  the 
Money  Market  Funds,  and  any  future 
Fund  that  may  rely  on  the  order  shall 
be  advised  by  the  Adviser  or  a  person 
controlling,  controlled  by  or  under 
common  control  with  the  Adviser. 

6.  No  Money  Market  Fund  shall 
acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary 
|FK  Dor.  ')8-21845  Filed  H:13-98:  8:4.5  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26902] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

August  7,  1998. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
anv  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  1,  1998,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copv  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  should 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copv  of 
anv  notice  or  order  issued  in  the  matter. 
After  September  1,  1998,  the 
application(s)  and/or  declaration(s).  as 


filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Cinergy  Corp.  (70-8867) 

Cinergy  Corp.  ("Cinergy"),  139  East 
Fourth  Street,  Cincinnati,  Ohio  45202,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
application  fibd  under  sections  9(a)  and 
10  of  the  Act  and  rule  54  under  the  Act. 

By  order  dated  August  28,  1996 
(HCAR  No.  26562)  ("1996  Order"), 
Cinergy  was  authorized  to  acquire,  from 
time  to  time  through  December  31,  2002 
("Authorization  Period"),  up  to  a  20% 
limited  partnership  interest  in  Nth 
Power  Technologies  Fund  I,  L.P. 
("Fund"),  a  California  limited 
partnership  formed  to  invest  in 
privately  held  energy  technology 
companies,  for  a  total  investment  of  $10 
million  ("Original  Investment  Cap"). 

Cinergy  now  proposes  to  acquire  an 
additional  limited  partnership  interest 
for  an  additional  investment  of 
$3,303,000.  Over  the  term  of  the 
Authorization  Period,  Cinergy  would 
hold  a  26.5%  limited  partnership 
interest  in  the  Fund  for  a  total 
investment  of  $13,303,000  ("Proposed 
Investment  Cap"). 

Except  to  replace  the  Original 
Investment  Cap  with  the  Proposed 
Investment  Cap,  Cinergy  states  that  it 
seeks  no  modifications  to  the  terms  and 
conditions  of  the  1996  Order.  Cinergy 's 
request  arises  from  the  default  of  one  of 
the  Fund's  limited  partners.  The 
additional  investment  by  Cinergy  will 
be  used  to  acquire  a  portion  of  the 
defaulted  party's  limited  partnership 
interest. 

For  the  Commission,  bv  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  98-21814  Filed  8-13-98;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (ROHN  Industries,  Inc., 
Common  Stock,  $.01  Par  Value)  File 
No.  1-8009 

.•\ugust  10.  1998. 

ROHN  Industries,  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security" 
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from  listing  and  registration  on  the 
Chicago  Stock  Exchange,  Inc.  ("CHX"  or 
"Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

Holders  of  the  Security  are  entitled  to 
receive  such  dividends  as  are  declared 
by  the  Board  of  Directors,  to  cast  one 
vote  for  each  share  on  all  matters  voted 
upon  by  common  shareholders  and, 
upon  liquidation,  to  share  ratably  any 
assets  available  for  distribution  to  them. 
Shares  of  the  Security  have  no 
preemptive  or  conversion  rights  and 
such  shares  are  not  subject  to  any 
further  calls  or  assessments. 

It  is  the  Company's  understanding 
that  the  Security  of  the  Company  was 
initially  listed  on  the  CHX  in  1989  to 
satisfy  a  requirement  of  a  loan 
agreement.  The  loan  has  been  satisfied 
and  the  requirement  that  the  Security  be 
listed  on  the  CHX  is  no  longer  in 
existence.  It  also  is  the  Company's 
understanding  that  no  shares  of  the 
Security  have  been  traded  on  the  CHX 
since  that  listing  began  in  1989.  As  no 
shares  of  the  Security  are  being  traded 
on  the  CHX,  it  is  the  Company's  view 
that  there  is  no  need  to  incur  the  cost 
of  maintaining  that  listing. 

In  addition,  the  Security  also  is  traded 
on  the  Nasdaq  Stock  Market,  Inc.  and 
the  CHX.  The  Security  will  continue  to 
be  traded  on  the  Nasdaq  National 
Market  tier  of  The  Nasdaq  Stock  Market, 
Inc. 

On  February  13,  1998,  the  Company 
filed  an  application  with  CHX  to 
withdraw  the  Company's  Security  from 
listing  on  that  Exchange.  By  letter  dated 
April  30,  1998,  the  CHX  confirmed  that 
the  Company  has  complied  with  the 
rules  of  the  Exchange  with  respect  to  the 
withdrawal  of  the  Company's  Security 
from  listing. 

Any  interested  person  may,  on  or 
before  August  31,  1998,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N\V.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretory'. 

(FR  Doc.  98-21843  Filed  8-13-98:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-403111;  International 
Series  Release  No.  1151;  SR-EMCC-98-07] 

Self-Regulatory  Organizations; 
Emerging  Markets  Clearing 
Corporation;  Notice  of  a  Proposed 
Rule  Change  To  Require  Meml>ers  To 
Maintain  a  Pre-Billing  Deposit 

August  7.  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
July  24,  1998.  Emerging  Markets 
Clearing  Corporation  ("EMCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  bv  EMCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  proposed  rule 
change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Under  the  proposed  rule  change, 
EMCC  will  require  each  of  its  members 
to  maintain  a  deposit  with  EMCC  in  an 
amount  equal  to  three  times  the 
member's  average  monthly  bill. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
EMCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  anv 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  EMCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. ^ 


lAI  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Pule 
Change 

Under  the  proposed  rule  change. 
EMCC  will  require  each  member  to 
maintain  on  deposit  with  EMCC  an 
amount  equal  to  three  times  the 
member's  average  monthly  EMCC  bill 
("pre-bill  amount").  The  purpose  of  the 
pre-bill  amount  is  to  provide  E.MCC 
with  additional  operating  cash.  The 
average  monthly  bill  will  be  based  on  a 
member's  three  most  recent  monthlv 
EMCC  bills,  excluding  all  pass-through 
charges. '  Members  will  continue  to  be 
billed  monthly  based  on  their  actual  use 
of  EMCC's  servic:es. 

The  pre-bill  amount  will  be 
recalculated  quarterly.  If  a  member's 
recalculated  pre-bill  amount  is  greater 
than  its  prior  pre-bill  amount,  the 
amount  of  such  difference  will  appear 
on  the  member's  next  monthly  bill  as  an 
additional  charge.  Conversely,  if  a 
member's  recalculated  pre-bill  amount 
is  less  than  its  prior  pre-bill  amount,  the 
amount  of  such  difference  will  appear 
on  the  member's  next  monthlv  bill  as  a 
credit.  Within  forty-five  days  of 
December  31st  of  each  year.  EMCC  will 
provide  each  member  with  a  statement 
reflecting  the  member's  pre-bill  amount 
on  deposit  with  EMCC  as  of  December 
31st. 

EMCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  .-^ct 
and  the  rules  and  regulations 
thereunder  since  it  will  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

(Bj  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

EMCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

ICI  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  ha\e  been 
solicited  or  received.  EMCC  will  notify 
the  Commission  of  anv  written 
comments  received  by  EMCC. 


'15  U.S.C.  78s(b)(l). 

•  T.he  commission  has  modifipd  the  text  of  the 
summaries  prepared  by  EMCC. 


^  If  a  member  does  not  have  3  "hree  month  billing 
history  [eg.  a  new  member).  EMCC  will  estimate 
the  member  s  average  .Tionthly  bill  in  calculating 
the  pre-bili  amount. 
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III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Withing  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
l(jnger  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  EMCC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  c:onsistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  EMCC.  All  submissions  should 
refer  to  File  No.  SR-EMCC-98-07  and 
should  be  submitted  by  September  4. 
1998, 

For  the  Commission  bv  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  98-2184fi  Filed  8-13-98;  8:4,5  am] 
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TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1995,  as 
Amended  by  Pub.  L.  104-13; 
Submission  for  Office  of  Management 
and  Budget  (OMB)  Review;  Comment 
Request 

AGENCY:  Tennessee  Valley  Authority. 

ACTION:  Submission  for  Office  of 
Management  and  Budget  (OMB)  Review; 
comment  request. 

SUMMARY:  The  proposed  information 
collection  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  bv  the  Paperwork  Reduction 
.Act  of  1995  (44  U.S.C.  Chapter  35,  as 
amended).  The  Tennessee  Valley 
Authority  is  soliciting  public  comments 
on  this  proposed  collection  as  provided 
by  5  CFR  1320.8(d)(1).  Requests  for 
information,  including  copies  of  the 
information  collection  proposed  and 
supporting  documentation,  should  be 
direi:ted  to  the  Agency  Clearance 
Officer:  Wilma  H.  McCauley,  Tennessee 
Valley  Authority.  1101  Market  Street 
(WR  4QJ,  Chattanooga,  Tennessee 
37402-2801; (423)  751-2523. 

Comments  should  be  sent  to  OMB 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Desk  Officer  for 
Tennessee  Valley  Authority  no  later 
than  September  14,  1998. 

SUPPLEMENTARY  INFORMATION: 

Tvpf  of  Request:  Regular  submission. 

Title  of  Information  Collection:  Power 
Distributors  Monthly  and  Annual 
Reports  to  TVA. 

Type  of  Affected  Public:  Business  or 
l(jcal  government. 

Small  Businesses  or  Organizations 
Affected:  Yes. 

Federal  Budget  Functional  Category 
Code:  271. 

Estimated  Number  of  Annual 
Responses:  2.067. 

Estimated  Total  Annual  Burden 
Hours:  3.816. 

Estimated  Average  Burden  Hours  Per 
Response:  1.8. 

Need  For  and  Use  of  Information: 
This  information  collection  supplies 
TVA  with  financial  and  accounting 
information  to  help  ensure  that  electric 
power  produced  by  TVA  is  sold  to 
consumers  at  rates  which  are  as  low  as 
feasible. 

William  S.  Moore, 

Senior  Manager.  Administrative  Services. 
(FR  Doc.  98-21830  Filed  8-13-98;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Manchester  Airport,  Manchester,  NH 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  Passenger  Facility 
Charge  at  Manchester  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  14,  1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airport  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Alfred 
Testa,  Jr.,  Airport  Director  for 
Manchester  Airport  at  the  following 
address:  Manchester  Airport,  One 
Airport  Road.  Suite  300,  Manchester, 
New  Hampshire,  03103. 

Air  carriers  and  foreign  air  carriers 
mav  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Manchester  under  section  158.23  of  Part 
158  of  the  Federal  Aviation  Regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Priscilla  A.  Scott,  PFC  Program 
Manager,  Federal  Aviation 
Administration,  Airports  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  (781) 
238-7614.  The  application  may  be 
reviewed  in  person  at  16  New  England 
Executive  Park,  Burlington, 
Massachusetts. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  Passenger 
Facility  Charge  (PFC)  at  Manchester 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 
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On  August  5,  1998,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
suhmitted  by  the  City  of  Manchester 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158  of  the  Federal  Aviation  Regulations. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  November  3,  1998. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application. 

PFC  Project  #:  98-08-C-OO-MHT. 

Level  of  the  proposed  PFC:  $3.00. 

Charge  effective  date:  October  1,  2016. 

Estimated  charge  expiration  date: 
April  1,2017. 

Estimated  total  net  PFC  revenue: 
52,978,000. 

Brief  description  of  project:  Relocate 
Kelly  Avenue. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  FFCs;  Air  Taxi/ 
Commercial  Operators  (ATCO). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Manchester 
Airport.  One  Airport  Road,  Suite  300. 
Manchester,  New  Hampshire  03103. 

Issued  in  Burlington.  Massachusetts  on 
August  6,  1998. 
Vincent  A.  Scarano, 

Manager.  Airports  Division,  Xew  England 

Region. 

(FR  Doc.  98-21865  Filed  8-13-98;  8:45  ami 

BILLING  CODE  4910-17-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Victoria  Regional  Airport,  Victoria,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Victoria  Regional 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFRpart  158). 


DATES:  Comments  must  be  received  on 
or  before  September  14,  1998. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery, 
Federal  Aviation  Administration. 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch. 
ASVV-610D,  Fort  Worth.  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Patrick 
Rhodes,  Manager  of  Victoria  Regional 
Airport  at  the  following  address:  Mr. 
Patrick  Rhodes,  Airport  Manager. 
Victoria  Regional  Airport,  609  Foster 
Field  Drive,  Victoria,  Texas  77904. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ben  Guttery,  Federal  Aviation 
Administration,  Southwest  Region. 
Airports  Division,  Planning  and 
Programming  Branch,  AS\V-610D,  Fort 
Worth,  Texas  76193-0610,  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Victoria  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  August  4,  1998,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  27, 
1998. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
November  1,  1998. 

Proposed  charge  expiration  date: 
November  1,  2001. 

Total  estimated  PFC  revenue: 
S188.872. 

PFC  application  number:  98-02-C- 
00-VCT. 

Brief  description  of  proposed  projects: 


Projects  To  Impose  and  L'se  PFC's 

Airfield  Drainage  Improvements 
(Phase  1  )  and  Upgrade  Airfield 
Guidance  Sign  System.  Airport  .Master 
Plan,  Drainage  Improvements  (Phase  2), 
Airport  Entrance  Road  and  Terminal 
Access  Road,  joint  Seal/Pavement 
Repair/Mark  Runways  12L'30R  and 
Runway  17/35  and  Taxiwavs  A.  B.  C. 
and  F.  and  Rehab  Runwa\'  Lighting 
Runway  12L/35R. 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  (  ollecting 
PFC's:  None. 

.■\nv  person  mav  inspet:!  the 
application  in  person  at  the  F.^A  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  .Airports  office  located  at' 
Federal  .Axiation  .Administration, 
Southwest  Region.  Airports  Di\ision. 
Planning  and  Programming  Branch. 
AS\V-610D.  2601  Meacham  Blvd..  Fort 
Worth.  Texas  76137-429H. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Victoria 
Regional  Airport. 

Issueci  in  Furl  Worth.  Texas  on  .^ugust  4. 
1998 

Naomi  L.  Saunders. 
Manager.  Airports  Divismn 
IFK  Doc,   98-21862  Filed  8-13-98.  8  45  am] 
BILLING  CODE  4310-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Washington  and  Benton  Counties, 
Arkansas 

AGENCY:  Federal  Highwav 
Administration  (FHWA).DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
en\ironmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Washington  and  Benton  Counties. 
Arkansas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Romero,  Environmental 
Specialist.  Federal  Highway 
Administration,  3128  Federal  Office 
Building,  Little  Rock.  Arkansas  72201- 
3298.  Telephone:  (501)  324-6430:  or 
Brenda  Price.  Environmental  Scientist. 
Environmental  Division.  Arkansas  State 
Highwav  and  Transportation 
Department,  Post  Office  Box  2261.  Little 
Rock,  Arkansas  72203.  Telephone  (501) 
569-2281. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
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Arkansas  State  Highway  and 
Transportation  Department,  will  prepare 
an  environmental  impact  statement 
(EIS)  on  a  proposal  for  an  improved 
transportation  facility  in  the  Springdale 
vicinity.  The  proposal  includes  several 
alternatives  based  on  new  location 
corridors  and  varying  termini  as  well  as 
reconstructing  the  existing.  The 
approximate  length  is  27  kilometers  (17 
miles).  This  facility  would  serve 
northern  Washington  County  and 
southern  Benton  County,  including 
Springdale,  Tontitown.  Bethel  Heights, 
Elm  Springs,  and  Lowell.  It  will  also 
provide  improved  access  to  the 
N'orthwest  Regional  .Mrport. 

The  proposed  improvements  would 
improve  the  capacity  of  the  existing 
route  and  increase  regional  mobility 
along  a  proposed  ultimate  east-west 
route  extending  from  Missouri  to 
Oklahoma.  A  new  location  alternative 
facility  would  bypass  the  rapidlv 
growing  urban  center  of  Springdale, 
with  its  subsequent  traffic  congestion. 
The  eastern  terminus  of  the  proposed 
improvements  will  connect  to  the  five- 
lane  U.S.  412  currentlv  under 
construction  just  east  of  Springdale.  The 
western  terminus  will  connect  to  the 
existing  five-lane  U.S.  412  west  of 
Tontitown. 

There  are  no  east-west  arterials  north 
of  existing  U.S.  Highway  412  across 
northern  Washington  County  or 
southern  Benton  County.  The  increased 
development  in  the  area  necessitate  the 
prompt  identification  of  the  facility 
alignment  so  that  right-of-way  may  be 
preserved. 

Alternatives  to  be  considered  are: 

1.  The  "Do-Nothing"  Alternative 
where  roads  are  constructed  according 
to  the  regional  plans  with  the  exception 
of  the  proposed  facility; 

2.  The  "Reconstruction"  Alternative 
where  roads  on  the  regional  plan  are 
upgraded  to  handle  traffic  forecast  for 
the  proposed  facility,  but  with  less  than 
full  control  of  access; 

3.  The  "New  Location"  Alternative, 
considering  several  different  alignments 
and  full  control  of  access. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  federal,  state  and  local 
agencies  and  to  private  organizations, 
including  conservation  groups  and 
groups  of  individuals  who  have 
expressed  interest  in  the  project  in  the 
past  and  to  major  Arkansas  newspapers. 
A  series  of  public  involvement  sessions 
will  be  held  in  the  areas  to  be  affected. 
In  addition,  a  public  hearing(s)  and  a 
formal  scoping  meeting(s)  will  be  held. 
Dates  and  locations  for  the  meetings 
will  be  determined  as  the  project 
progresses.  Public  notice  will  be  given 


of  the  time  and  place  of  the  meetings. 
The  draft  EIS  will  be  available  for  public 
and  agency  review  and  comments  prior 
to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Cjtalog  of  Federal  Domestic  Assistant 
Program  Number  20  205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program) 

Elizabeth  Romero, 

Environrrifntol  Specialist.  Federal  Highway 

Admmistnition.  Little  Rock.  Arkansas. 

IFR  Doc  98-21892  Filed  8-1,3-98;  8.45  am] 

BILLING  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  traffic  Safety 
Administration 

Research  and  Development  Programs 
Meeting 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice. 


SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
describe  and  discuss  specific  research 
and  development  projects.  Further,  the 
notice  requests  suggestions  for  topics  to 
be  presented  by  the  agency. 
DATES  AND  TIMES:  The  National  Highway 
Traffic  Safety  Administration  will  hold 
a  public  meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  September  17. 
1998.  beginning  at  1:30  p.m.  and  ending 
at  approximately  5:00  p.m.  The  deadline 
for  interested  parties  to  suggest  agenda 
topics  is  4:15  p.m.  on  August  28.  1998. 
Questions  may  be  submitted  in  advance 
regarding  the  agency's  research  and 
development  projects.  They  must  be 
submitted  in  writing  by  September  2. 
1998.  to  the  address  given  below.  If 
sufficient  time  is  available,  questions 
received  after  the  September  2  date  will 
be  answered  at  the  meeting  during  the 
discussion  period.  The  individual, 
group,  or  company  asking  a  question 
does  not  have  to  be  present  for  the 
question  to  be  answered.  A  consolidated 
list  of  answers  to  questions  submitted 
by  September  2  will  be  available  at  the 
meeting  and  will  be  mailed  to  requesters 
after  the  meeting. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Tysons  Westpark  Hotel.  8401 
Westpark  Drive.  McLean.  VA. 
Suggestions  for  specific  R&D  topics  as 
described  below  and  questions  for  the 
September  17.  1998.  meeting  relating  to 
the  agency's  research  and  development 
programs  should  be  submitted  to  the 
Office  of  the  Associate  Administrator  for 
Research  and  Development,  NRD-01. 
National  Highway  Traffic  Safety 
Administration.  Room  6206.  400 
Seventh  St.,  S.W.,  Washington,  DC 
20590.  The  fax  number  is  (202)  366- 
5930. 

SUPPLEMENTARY  INFORMATION:  In  recent 
years,  since  April  1993,  NHTSA  has 
provided  detailed  information  about  its 
research  and  development  programs  in 
presentations  at  a  series  of  public 
meetings.  The  purpose  is  to  make 
available  more  complete  and  timely 
information  regarding  the  agency's 
research  and  development  programs. 
This  is  the  twenty-first  meeting  in  that 
series,  and  it  will  be  held  on  September 
17,  1998.  at  the  Tysons  Westpark  Hotel, 
McLean.  Virginia, 

NHTSA  requests  suggestions  from 
interested  parties  on  the  specific  agenda 
topics  to  be  presented.  NHTSA  will  base 
its  decisions  about  the  agenda,  in  part, 
on  the  suggestions  it  receives  by  close 
of  business  at  4:15  p.m.  on  August  28, 
1998.  Before  the  meeting,  it  will  publish 
a  notice  with  an  agenda  listing  the 
research  and  development  topics  to  be 
discussed.  The  agenda  can  also  be 
obtained  by  calling  or  faxing  the 
information  numbers  listed  elsewhere  in 
this  notice  or  from  NHTSA's  Web  site 
under  Announcements/Public  Meetings 
at  URL  http://wwvv.nhtsa.dot.gov/nhtsa/ 
announce/meetings/.  NHTSA  asks  that 
the  suggestions  be  limited  to  six.  in 
priority  order,  so  that  the  presentations 
at  the  September  17  R&D  meeting  can  be 
most  useful  to  the  audience.  Specific 
R&D  topics  are  listed  below.  Many  of 
these  topics  have  been  discussed  at 
previous  meetings.  Suggestions  for 
agenda  topics  are  not  restricted  to  this 
listing,  and  interested  parties  are  invited 
to  suggest  other  R&D  topics  of  specific 
interest  to  their  organizations. 
Additionally,  if  any  interested  parties 
would  like  to  make  a  presentation 
regarding  technical  issues  concerning 
any  of  NHTSA's  research  programs, 
information  concerning  the  proposed 
topic  and  speaker  should  be  submitted 
in  writing  by  close  of  business  August 
28, 1998. 

Specific  R&D  topics  are: 
Fiscal  Year  1999  R&D  Research  Efforts, 
International  Harmonized  Research 

Activities  (IHRA). 
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On-line  tracking  system  for  NHTSA's 

research  projects,  and 
Crash  Injury  Research  and  Engineering 

Network  "(CIREN). 

Specific  Crashworthiness  R&D  topics 
are: 

Status  of  advanced  air  bag  research. 
Demonstration  of  CD  ROM  for  child 

restraint/ vehicle  compatibility, 
Preparation  of  neu'  dummies  for 

assessment  of  advanced  air  bag 

technology. 
Status  of  research  on  restraint  systems 

for  rollover  protection. 
Improved  frontal  crash  protection 

(program  status,  problem 

identification,  offset  testing), 
Advanced  glazing  research. 
Vehicle  aggressivity  and  fleet 

compatibility, 
Upgrade  side  crash  protection. 
Upgrade  seat  and  occupant  restraint 

systems. 
Child  restraint/air  bag  interaction 

(CRABI)  dummy  testing. 
Truck  crashworthiness/ occupant 

protection. 
National  Transportation  Biomechanics 

Research  Center  (NTBRC), 
Head  and  neck  injury  research. 
Lower  extremity  injury  research. 
Thorax  injury  research. 
Human  injury  simulation  and  analysis, 
Refinements  to  the  Hybrid  III  dummy, 

and 
Advanced  frontal  test  dummy. 

Specific  Crash  Avoidance  R&D  topics 
are: 
National  Advanced  Driving  Simulator 

(NADS), 
Intelligent  vehicle  initiative. 
Status  and  plans  for  anti-lock  brake 

system  (ABS)  research  and  testing. 
Human  factors  guidelines  for  crash 

avoidance  warning  devices. 
Drowsy  driver  monitoring, 
Driver  workload  assessment, 
Rearend  collision  avoidance  system 

guidelines, 
Road  departure  collision  avoidance 

system  guidelines. 
Intersection  collision  avoidance  system 

guidelines. 
Lane  change/merge  collision  avoidance 

system  guidelines. 

National  Center  for  Statistics  and 
Analysis  (NCSA)  topic  is: 
Special  crash  investigation  studies  of  air 

bag  cases. 

Separately,  questions  regarding 
research  projects  that  have  been 
submitted  in  writing  not  later  than  close 
of  business  on  September  2,  1998,  will 
be  answered.  The  summary  minutes  of 
the  meeting,  copies  of  materials  handed 
out  at  the  meeting,  and  answers  to  the 
questions  submitted  for  response  at  the 


meeting  will  be  available  for  public 
inspection  in  the  DOT  Docket  in 
Washington,  DC,  within  3  weeks  after 
the  meeting.  Copies  of  this  material  will 
then  be  available  at  ten  cents  a  page 
upon  request  to  DOT  Docket.  Room  PL- 
401.  400  Seventh  Street.  S.W.. 
Washington,  DC  20590.  The  DOT 
Docket  is  open  to  the  public  from  10:00 
a.m.  to  5:00  p.m.  The  summary  minutes, 
handouts,  and  answers  to  the  questions 
will  also  be  available  on  NHTSA's  Web 
site  under  Announcements/Public 
Meetings  at  URL  http:// 
www.nhtsa.dot.gov/nhtsa/announce/ 
meetings/. 

NHTSA  will  provide  technical  aids  to 
participants  as  necessarv'.  during  the 
Research  and  Development  Programs 
Meeting.  Thus,  any  person  desiring  the 
assistance  of  "auxiliary  aids"  (e.g.,  sign-_ 
language  interpreter,  telecommunic:ation 
devices  for  deaf  persons  (TTDs),  readers. 
taped  texts,  braille  materials,  or  large 
print  materials  and/or  a  magnifying 
device),  please  contact  Rita  Gibbons  on 
(202)  366-4862  or  by  telefax  on  (202) 
366-5930  by  close  of  business 
September  4.  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Gibbons,  Staff  Assistant,  Office  of 
Research  and  Development.  400 
Seventh  Street,  SW..  Washington.  DC 
20590.  Telephone:  (202)  366-4862.  Fax 
number:  (202)  366-5930. 
Raymond  P.  Owings, 
Associate  Administrator  for  Research  and 
Development. 
IFR  Doc.  98-21842  Filed  8-13-98;  8.45  am] 

BILLING  CODE  4910-69-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration  (RSPA),  DOT 

[Docket  No.  RSPA-9&-3891;  Notice  14] 

Pipeline  Safety:  Mobil  Pipe  Line 
Company  Approved  for  Pipeline  Risk 
Management  Demonstration  Program 

agency:  Office  of  Pipeline  Safety.  DOT. 
ACTION:  Notice  of  risk  demonstration 
project  approval  and  finding  of  no 
significant  impact. 

SUMMARY:  The  Research  and  Special 
Programs  Administration's  (RSPA) 
Office  of  Pipeline  Safety  (OPS)  has 
issued  a  Risk  Management 
Demonstration  Project  Order 
authorizing  Mobil  Pipe  Line  Company 
to  participate  in  the  Pipeline  Risk 
Management  Demonstration  Program. 
OPS  has  also  made  a  finding  that 
Mobil's  demonstration  project  will  have 
no  significant  impacts  on  the 
environment. 


ADDRESSES:  Comments  on  this  or  anv 
other  demonstration  project  will  be 
accepted  in  the  Docket  throughout  the 
4-year  demonstration  period.  Comments 
should  be  sent  to  the  Dockets  Facility, 
U.S.  Department  of  Transportation. 
Plaza  401.  400  Seventh  Street.  SW. 
Washington.  DC  20590-0001.  or  you  can 
E-Mail  your  comments  to 
ops. com  men  ts®rspa  dol.gov.  Comments 
should  identifv  the  docket  number 
RSPA-98-389'l.  Persons  should  submit 
the  original  comment  doc:ument  and  one 
(1)  copy.  Persons  wishing  to  receive 
(  onflrmation  of  receipt  of  their 
comments  must  include  a  self-addressed 
stamped  postcard.  The  Dockets  Faci!it\ 
is  located  on  the  plaza  level  of  the 
.N'assif  Building  in  Room  401,  400 
Seventh  Street,  SW.  Washington.  DC. 
The  Dockets  Facility  is  open  from  10  00 
a.m.  to  5:00  p.m..  Monday  through 
Friday,  except  on  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Callsen.  OPS.  (202)  366-1572. 
regarding  the  subject  matter  of  this 
notice.  Contact  the  Dockets  Unit.  (202) 
366-5046.  for  docket  material. 
Comments  may  also  be  reviewed  online 
at  the  DOT  Docket  Management  System 
website  at  http://dms.dot, gov/. 

SUPPLEMENTAL  INFORMATION: 

Project  Authorization  On  .August  10. 
1998.  OPS.  pursuant  to  49  U.S.C.  60126. 
issued  Mobil  a  Risk  Management 
Demonstration  Project  Order 
authorizing  Mobil  to  conduct  a  risk 
management  project  at  Mobil's  Patoka. 
Illinois  crude  breakout  tank  fa(ilit\ 
located  within  the  city  limits  of  \'ernon. 
Illinois.  OPS  has  determined,  after  a 
(,omprehensi\'e  review  of  Mobil's 
demonstration  project,  thai  the  project  is 
expected  to  provide  superior  safety. 
•  More  detailed  descriptions  of  ail 
aspects  of  the  Mobil  demonstration 
project,  including  the  OPS  rationale  for 
appro\  ing  the  project,  are  available  in 
the  following  documents: 

(1)  63  FR  36024.  "Pipeline  Safety: 
Intent  To  Approve  Project  and 
Environmental  Assessment  for  the 
Mobil  Pipe  Line  Company  Pipeline  Risk 
Management  Demonstration  Program". 
luly  1.  1998. 

(2)  "Demonstration  Project 
Prospectus:  Mobil  Pipe  Line  Company; 
Site:  Patoka.  Illinois",  available  by 
contacting  Elizabeth  M.  Callsen  at  202- 
366-4572.  Includes  a  map  showing  the 
demonstration  site. 

(3)  "Mobil  Pipe  Line  Company — 
Application  for  DOT-OPS  Risk  ' 
Management  Demonstraiion  Program", 
available  in  Docket  No.  RSPA-98-3891 
at  the  Dockets  Facility.  U.S.  Department 
of  Transportation.  Plaza  401.  400 
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Seventh  Street,  S\V,  Washington.  DC 
20590-0001. (202)  366-5046 

(4)  "OPS  Project  Review  Team 
Evaluation  of  Mobil  Demonstration 
Project". 

(5)  "Risk  Management  Demonstration 
Project  Order"  for  Mobil  Pipe  Line 
Corporation.  Aui^ust  10,  1998. 

These  documents  and  other 
information  pertaining  to  the  Mobil 
project  are  accessible  to  the  public  via 
the  Pipeline  Risk  Management 
Information  System  (PRIMIS).  on  the 
OPS  Home  Page  at  http;//ops,dot.gov. 

Finding  of  \'o  Significant  Impact 
(FOXSH:  OPS  has  reviewed  Mobil's 
project  for  conformity  with  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  (42  U.S.C.  4332),  the  Council 
on  Environmental  Quality 
implementing  regulations  (40  CFR 
1500-1508),  and  Department  of 
Transportation  Order  5610.1c, 
Procedures  for  Considering 
Environmental  Impacts.  OPS  conducted 
an  Environmental  Assessment  of 
Phillips'  project  (63  PR  36024,  "Pipeline 
Safety:  Intent  To  Approve  Project  and 
Environmental  Assessment  for  the 
Phillips  Pipe  Line  Company  Pipeline 
Risk  Management  Demonstration 
Program",  July  1.  1998). 

OPS  received  no  public  comment  on 
the  Environmental  Assessment. 

Based  on  the  analysis  and  conclusions 
reached  in  the  Environmental 
Assessment  and  the  analyses  conducted 
in  the  above-listed  documents,  OPS  has 
found  that  there  are  no  significant 
impacts  on  the  environment  associated 
with  this  action.  The  Environmental 
Assessment  and  the  other  above-li.sted 
documents  are  incorporated  by 
reference  into  this  FONSI.  To 
summarize,  the  reason  that  the  project 
will  not  have  a  significant  effect  on  the 
human  environment  is  that  the  project 
as  now  defined  requires  no  regulatory 
exemption.  This  project  is  expected  to 
demonstrate  that  risk  management 
techniques  can  be  successfully  applied 
toward  achieving  superior  safety  and 
environmental  protection  at  a  tank 
facility.  All  activities  to  be  performed  bv 
Mobil  as  part  of  the  demonstration 
project,  including  investigating  the 
specific  ways  that  leaks  or  ruptures 
could  possibly  occur  within  the  Patoka 
facility,  taking  into  account  the  specific 
characteristics  of  the  site  in  determining 
the  potential  safety  and  environmental 
impacts  of  such  events,  defining  the 
most  effective  means  of  minimizing  the 
likelihood  and  consequences  of  such 
events,  and  quantitatively  validating  its 
overall  approach,  exceed  what  is 
currently  required  by  pipeline  safety 
regulations.  This  rationale  is  further 


discussed  in  the  Environmental 
Assessment  referenced  above. 

Issued  in  Washington.  DC  on  August  11, 
1998 

Richard  B.  Felder. 

Assnciate  Administrator  for  Pipeline  Safety, 
Office  of  Pipeline  Safety. 
|FK  Dof.   98-21840  Filed  8-13-98;  8:45  ami 
BILLING  CODE  «910-«0-P 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration  (RSPA),  DOT 

[Docket  No.  RSPA-98-3892;  Notice  15] 

Pipeline  Safety:  Phillips  Pipe  Line 
Company  Approved  for  Pipeline  Risk 
Management  Demonstration  Program 

agency:  Office  of  Pipeline  Safety,  DOT. 
ACTION:  Notice  of  risk  demonstration 
project  approval  and  finding  of  no 
significant  impact. 

SUMMARY:  The  Research  and  Special 
Programs  Administration's  (RSPA) 
Office  of  Pipeline  Safety  (OPS)  has 
issued  a  Risk  Management 
Demonstration  Project  Order 
authorizing  Phillips  Pipe  Line  Company 
to  participate  in  the  Pipeline  Risk 
Management  Demonstration  Program. 
OPS  has  also  made  a  finding  that 
Phillips'  demonstration  project  will 
have  no  significant  impacts  on  the 
environment. 

ADDRESSES:  Comments  on  this  or  any 
other  demonstration  project  will  be 
accepted  in  the  Docket  throughout  the 
4-year  demonstration  period.  Comments 
should  be  sent  to  the  Dockets  Facility, 
U.S.  Department  of  Transportation, 
Plaza  401,  400  Seventh  Street,  SVV, 
Washington,  DC  20590-0001,  or  you  can 
E-Mail  your  comments  to 
ops, comments@rspa.dot.gov.  Comments 
should  identify  the  docket  number 
RSPA-98-389'2.  Persons  should  submit 
the  original  comment  document  and  one 
(1)  copy.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  must  include  a  self-addres.sed 
stamped  postcard.  The  Dockets  Facility 
is  located  on  the  plaza  level  of  the 
Nassif  Building  in  Room  401,  400 
Seventh  Street,  SW,  Washington,  DC. 
The  Dockets  Facility  is  open  from  10:00 
a.m.  to  5:00  p.m.,  Monday  through 
Friday,  except  on  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Callsen.  OPS,  (202)  366-4572, 
regarding  the  subject  matter  of  this 
notice.  Contact  the  Dockets  Unit.  (202) 
366-5046,  for  docket  material. 
Comments  mav  also  be  reviewed  online 


at  the  DOT  Docket  Management  System 
website  at  http://dms.dot.gov/. 
SUPPLEMENTAL  INFORMATION: 

Project  Authorization:  On  August  10, 
1998,  OPS,  pursuant  to  49  U.S.C.  60126, 
issued  Phillips  a  Risk  Management 
Demonstration  Project  Order 
authorizing  Phillips  to  conduct  a  risk 
management  project  on  a  60-mile 
pipeline  segment  of  two  pipelines  of  the 
Phillips-operated  pipeline  system.  OPS 
has  determined,  after  a  comprehensive 
review  of  Phillips'  demonstration 
project,  that  the  project  is  expected  to 
provide  superior  safety. 

More  detailed  descriptions  of  all 
aspects  of  the  Phillips  demonstration 
project,  including  the  OPS  rationale  for 
approving  the  project,  are  available  in 
the  following  documents: 

(1)  63  FR  36024,  "Pipeline  Safety: 
Intent  To  Approve  Project  and 
Environmental  Assessment  for  the 
Phillips  Pipe  Line  Company  Pipeline 
Risk  Management  Demonstration 
Program",  July  1,  1998. 

(2)  "Demonstration  Project 
Prospectus:  Phillips  Pipe  Line 
Company;  Texas  Gulf  Coast  Region", 
available  by  contacting  Elizabeth  M. 
Callsen  at  202-366-4572.  Includes  a 
map  of  the  demonstration  segments. 

(3)  "Phillips  Pipe  Line  Company — 
Application  for  DOT-OPS  Risk 
Management  Demonstration  Program", 
available  in  Docket  No.  RSPA-98-3892 
at  the  Dockets  Facility,  U.S.  Department 
of  Transportation,  Plaza  401,  400 
Seventh  Street.  SW,  Washington,  DC 
20590-0001.  (202)  366-5046. 

(4)  "OPS  Project  Review  Team 
Evaluation  of  Phillips  Demonstration 
Project". 

(5)  "Risk  Management  Demonstration 
Project  Order"  for  Phillips  Pipe  Line 
Corporation,  August  10,  1998. 

These  documents  and  other 
information  pertaining  to  the  Phillips 
project  are  accessible  to  the  public  via 
the  Pipeline  Risk  Management 
Information  System  (PRIMIS).  on  the 
OPS  Home  Page  at  http://ops.dot.gov. 

Finding  of  No  Significant  Impact 
(FONSI):  OPS  has  reviewed  Phillips' 
project  for  conformity  with  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  (42  U.S.C.  4332),  the  Council 
on  Environmental  Quality 
implementing  regulations  (40  CFR 
1500-1508),  and  Department  of 
Transportation  Order  5610.1c, 
Procedures  for  Considering 
Environmental  Impacts.  OPS  conducted 
an  Environmental  Assessment  of 
Phillips'  project  (63  FR  36024,  "Pipeline 
Safety:  Intent  To  Approve  Project  and 
Environmental  Assessment  for  the 
Phillips  Pipe  Line  Company  Pipeline 
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.Risk  Management  Demonstration 
Program",  July  1,  1998). 

OPS  received  no  public  comment  on 
the  Environmental  Assessment. 

Based  on  the  analysis  and  conclusions 
reached  in  the  Environmental 
Assessment  and  the  analyses  conducted 
in  the  above-listed  documents,  OPS  has 
found  that  there  are  no  significant 
impacts  on  the  environment  associated 
with  this  action.  The  Environmental 
Assessment  and  the  other  above-listed 
documents  are  incorporated  by 
reference  into  this  FONSI.  To 
summarize,  the  reason  that  the  project 
will  not  have  a  significant  effect  on  the 
human  environment  is  that  the  project 
as  now  defined  requires  no  regulatory 
exemption.  This  project  is  expected  to 
demonstrate  that  risk  management 
techniques  can  be  successfully  applied 
toward  improving  excavation  safety.  All 
activities  to  be  performed  by  Phillips  as 
part  of  the  demonstration  project, 
including  performing  excavation  risk 
assessments,  developing  a  work  plan  for 
each  excavation  project,  taking 
appropriate  emergency  response 
precautions,  appropriately  coordinating 
with  emergency  response  personnel, 
and  quantitatively  validating  its  overall 
approach,  exceed  what  is  currently 
required  by  pipeline  safety  regulations. 
This  rationale  is  further  discussed  in  the 
Environmental  Assessment  referenced 
above. 

Issued  in  Washington.  DC  on  .^ugust  11. 
1998. 
Richard  B.  Felder, 

Associate  Administrator.  Office  of  Pipeline 

Safety. 

[FR  Doc.  98-21841  Filed  8-13-98;  8;45  am! 

BILLING  CODE  4910-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Development 
Corporation  Advisory  Board;  Notice  of 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92^63;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Board  of  the  Saint  Lawrence 
Seaway  Development  Corporation 
(SLSDC),  to  be  held  at  12:00  p.m..  on 
Monday,  August  24,  1998,  at  the 
Corporation's  Administration  Building, 
180  Andrews  Street,  Massena,  New 
York.  The  agenda  for  this  meeting  will 
be  as  follows:  Opening  Remarks: 
Consideration  of  Minutes  of  Past 
Meeting;  Review  of  Programs;  New 
Business;  and  Closing  Remarks. 

Attendance  at  meeting  is  open  to  the 
interested  public  but  limited  to  the 
space  available.  With  the  approval  of 


the  Administrator,  members  of  the 
public  may  present  oral  statements  at 
the  meeting.  Persons  wishing  further 
information  should  contact  not  later 
than  August  20,  1998,  Marc  C.  Owen. 
Advisory  Board  Liaison.  Saint  Lawrence 
Seaway  Development  Corporation,  400 
Seventh  Street.  SVV.,  Washington.  DC 
20590: 202-366-6823. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Advisory  Board  at  any  time. 

Issued  at  Washington.  EKJ  on  .August  10, 
1998. 

Marc  C.  Owen, 
Advisory  Board  Liaison. 
[FR  Doc.  98-21839  Filed  8-13-98;  8:4.5  am) 

BILLINU  CODE  4910-61-M 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Docket  No.  MC-F-20926] 

Coach  USA,  Inc. — Control — Brunswick 
Transportation  Company  d/b/a  The 
Maine  Line,  et  al. 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  tentatively  approving 
finance  transaction. 

SUMMARY:  Coach  USA,  Inc.  (Coach  or 
applicant),  a  noncarrier,  filed  an 
application  under  49  U.S.C.  14303  to 
acquire  control  of  Brunswick 
Transportation  Company  d/b/a  The 
Maine  Line  (Maine  Line);  Mini  Coach  of 
Boston  (Mini  Coach);  Olympia  Trails 
Bus  Co.,  Inc.  (Olympia);  Stardust  Tours. 
Inc.  d/b/a  Gray  Line  Tours  of  Memphis 
(Gray  Line);  and  Valen  Transportation. 
Inc.  (Valen),  all  motor  carriers  of 
passengers.  Persons  wishing  to  oppose 
the  application  must  follow  the  rules 
under  49  CFR  part  1182.  subparts  B  and 
C.  The  Board  has  tentatively  approved 
the  transaction,  and,  if  no  opposing 
comments  are  timely  filed,  this  notice 
will  be  the  final  Board  action. 
DATES:  Comments  must  be  filed  by 
September  28,  1998.  Applicant  may  file 
a  reply  by  October  13.  1998.  If  no 
comments  are  filed  by  September  28, 
1998.  this  notice  is  effective  on  that 
date. 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-20926  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  NW.,  Washington.  DC  20423- 
0001.  In  addition,  send  one  copy  of 
comments  to  applicant's 
representatives:  Betty  lo  Christian  and 
David  H.  Coburn,  Steptoe  &  Johnson 


LLP,  1330  Connecticut  Avenue.  N.U'.. 
Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beryl  Gordon.  (202)  565-1600.  |TDD  for 
the  hearing  impaired:  (202)  565-1695.1 

SUPPLEMENTARY  INFORMATION:  Coach 

currently  controls  54  motor  passenger 
carriers.'  In  this  transaction,  it  seeks  to 
acquire  direct  control  of  Maine  Line.- 
Mini  Coach.'  Olympia.-'  Gray  Lme.^  and 


'  In  addiiion  to  the  instant  application.  Coach  has 
two  other  pending  control  applications  Coach 
USA.  Inc  — Contrul — Kansjs  Citv  Executive  Coach. 
Inc  and  Le  Bus.  Inc  .  STB  Docket  No  MC-h-20923 
(STB  served  )uly  24.  1998).  iv,  which  it  seeks  to 
acquire  control  of  two  additional  motor  passenger 
Cirriers:  and  Coach  L'SA.  Ini  — Control— Chenango 
Valley  Bus  Lines,  Inc  .  Colonial  Coach  Corp  .  GL 
Bus  Lines.  Inc  .  Gray  Line  An  Shuttle.  Inc:  Gray 
Line  Se^^  York  Tours.  Inc  .  Hudson  Transit 
Corporation.  Hudson  Transit  Lines.  Inc  .  and 
International  Bus  Sen-ices.  Inc  .  STB  Docket  No. 
MC-F-20927  ;filed  Iu!y  31,  1998).  in  which  it  seeks 
lo  acquire  control  of  eight  additional  motor 
passenger  carriers. 

-  Maine  Line  is  a  Maine  corporation  It  holds 
federally  issued  operating  authority  in  Docket  No. 
MC-1 09495  under  which  i!  provides  cha.ler  and 
special  operations  between  points  m  the  l.'niled 
Stales  and  regular  route  operations  m  New  England. 
It  also  holds  authority  from  the  State  of  Maine  to 
conduct  intrastate  operations  in  that  state.  It 
operates  a  fleet  of  approximately  49  vehicles  and 
emplovs  approximately  85  people.  Maine  Line's 
gross  revenue  for  fiscal  year  (FY)  1997  was 
approximately  $8  2  million  Prior  to  the  transfer  of 
Its  stock  into  a  voting  trust,  it  was  owned  by  Robert 
I  Oueilette.  .Mben  Z.  Ouellette.  Giles  I  Oueiiette. 
loel  D,  Ouelletle.  Michael  D  Ouellette,  Dennis  R 
Ouellette.  and  Catherine  Ouellette-Carllon. 

'  Mini  Coach  is  a  Massachusetts  corporation.  It 
holds  federally  issued  operating  authority  in  Docket 
No.  MC-231090  under  which  it  provides  charter 
and  special  operations  beginning  and  ending  at 
Medford.  MA.  and  extending  to  points  in  the 
United  States  (except  Alaska  and  Hawaii).  It 
operates  d  fleet  of  12  motorcoaches  and  19 
minibuses  and  vans  and  employs  70  people.  Mini 
Coach's  gross  revenue  for  FY  1997  was 
approximately  $3.8  million.  Prior  to  the  transfer  of 
its  stock  into  voting  trust,  it  was  owned  by  Steven 
and  Lori  Bauld. 

•■Olvmpia  is  a  New  Jersey  corporation.  It  holds 
federally  issued  operating  authority  in  Docket  No. 
MC-13B146  under  which  it  provides  charter  and 
special  operations  between  points  in  the  United 
States  and  regular-route  service  between  points  in 
New  York  and  New  Jersey  It  also  holds  authority 
from  the  State  of  New  Y'ork  and  the  Stale  of  New 
Jersey  to  conduct  intrastate  operations  in  those 
states  It  operates  a  fleet  of  56  buses  and  4  vans  and 
emplovs  130  people  on  a  full  time  basis  and  30 
people  part  lime  Olympia's  gross  revenue  for  FY' 
1997  was  approximately  $16.5  million.  Prior  to  the 
transfer  of  its  stock  into  voting  trust,  it  was  owned 
by  Nikolas  Agathis.  Sophia  .^gaIhls.  William  T. 
.'Kgathis.  Michael  E.  .\gathis.  and  Nicholas  C. 
.Agathis. 

'Gray  Line  is  a  Tennessee  corporation.  It  holds 
federally  issued  operating  authority  in  Docket  No, 
MC-318341  under  which  it  provides  chaner  and 
special  operations,  as  well  as  authority  from  the 
Tennessee  Department  of  Safety  to  conduct 
intrastate  operations  in  that  state  It  operates  a  fleet 
of  6  minibuses  and  1  van  and  employs  12  people. 
Gray  Line's  gross  revenue  fnr  FY  1997  was 
approximately  S580.000  '-"r  or  to  the  transfer  of  its 
stock  into  voting  trust,  it  was  owned  by  John  N. 
Fain.  Ir. 
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Valen  <>  through  the  acquisition  all  of 
their  outstanding  stock. 

Applicant  submits  that  there  will  be 
no  transfer  of  any  federal  or  state 
operating  authorities  held  by  the 
acquired  carriers.  Following  the 
consummation  of  the  control 
transaction,  these  carriers  will  continue 
operating  in  the  same  manner  as  before, 
and,  according  to  applicant,  granting  the 
application  will  not  reduce  competitive 
options  available  to  the  traveling  public. 
.Applicant  asserts  that  the  acquired 
carriers  do  not  compete  with  one 
another,  to  any  meaningful  degree. 
Applicant  submits  that  each  of  the 
acquired  carriers  is  relatively  small  and 
that  each  faces  substantial  competition 
from  other  bus  companies  and 
transportation  modes. 

Applicant  also  submits  that  granting 
the  application  will  produce  substantial 
benefits,  including  interest  cost  savings 
from  the  restructuring  of  debt  and 
reduced  operating  costs  from  Coach's 
enhanced  volume  purchasing  power. 
Specifically,  applicant  claims  that  each 
carrier  to  be  acquired  will  benefit  from 
the  lower  insurance  premiums 
negotiated  by  Coach  and  from  volume 
discounts  for  equipment  and  fuel. 
Applicant  indicates  that  Coach  will 
provide  each  carrier  to  he  acquired  with 
centralized  legal  and  accounting 
functions  and  coordinated  purchasing 
services.  In  addition,  applicant  states 
that  vehicle  sharing  arrangements  will 
be  facilitated  through  Coach  to  ensure 
maximum  use  and  efficient  operation  of 
equipment,  and  that  coordinated  driver 
training  services  will  be  provided. 
.Applicant  also  states  that  the  propo.sed 
transaction  will  benefit  the  employees 
of  the  acquired  carriers  and  that  all 
collective  bargaining  agreements  will  be 
honored  by  Coach. 

Coach  plans  to  acquire  control  of 
additional  motor  passenger  carriers  in 
the  coming  months.  It  asserts  that  the 
financial  benefits  and  operating 
efficiencies  will  be  enhanced  further  bv 
these  subsequent  transactions.  Over  the 
long  term.  Coach  states  that  it  will 
provide  centralized  marketing  and 
reservation  services  for  the  bus  firms 
that  it  controls,  therebv  further 


-V'alt'n  i.s  a  California  corporation.  It  holds 
rederally  issued  operating  authority  in  Docket  N'o. 
MC-212398  which  includes  regular-route  authorit\- 
between  points  in  California.  Nevada  and  .^rizona! 
as  well  as  authority  from  the  California  Public 
Utilities  Commission  to  conduct  intrastate 
operations  in  that  state  It  operates  a  fleet  of 
approximately  5  motorcoaches  and  other  vehicles. 
Valens  gross  revenue  for  FY  1997  was 
approximately  S2.5  million.  Prior  to  the  transfer  of 
its  stock  into  voting  trust,  it  was  owned  bv  Michael 
I.  Valen.  Michaeleen  Valen.  Bipinchandra  M. 
Ramaiya.  and  .Marguerite  L.  Skinner. 


enhancing  the  benefits  resulting  from 
these  control  transactions. 

Applicant  certifies  that:  (1)  Maine 
Line,  Olympia,  and  Valen  hold 
satisfactory  safety  ratings  from  the  U.S. 
Department  of  Transportation,  while 
Mini  Coach  holds  a  conditional  safety 
rating  and  Gray  Line  has  not  been  rated: 
(2)  each  of  the  acquired  carriers 
maintains  sufficient  liability  insurance: 
(.1)  none  of  the  acquired  carriers  is 
domiciled  in  Mexico  nor  owned  or 
controlled  by  persons  of  that  country': 
and  (4)  approval  of  the  transaction  will 
not  significantly  affect  either  the  quality 
of  the  human  environment  or  the 
conservation  of  energy  resources. 
Additional  information  mav  be  obtained 
from  applicant's  representatives. 

Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest, 
taking  into  consideration  at  least:  (1)  the 
effect  of  the  transaction  on  the  adequacy 
of  transportation  to  the  public:  (2)  the 
total  fixed  charges  that  result:  and  (3) 
the  interest  of  affected  carrier 
employees. 

On  the  basis  of  the  application,  we 
find  that  the  proposed  acquisition  of 
control  is  consistent  with  the  public 
interest  and  should  be  authorized.  If  any 
opposing  comments  are  timely  filed, 
this  finding  will  be  deemed  vacated  and 
a  procedural  schedule  will  be  adopted 
to  reconsider  the  application.  If  no 
opposing  comments  are  filed  by  the 
expiration  of  the  comment  period,  this 
decision  will  take  effect  automatically 
and  will  be  the  final  Board  action. 

Board  decisions  and  notices  are 
available  on  our  website  at 
•WWW.STB. DOT.GOV.' 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  The  proposed  acquisition  of  control 
is  approved  and  authorized,  subject  to 
the  filing  of  opposing  comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  as  having  been  vacated. 

3.  This  decision  will  be  effective  on 
September  28,  1998,  unless  timely 
opposing  comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on  the  U.S.  Department  of  Justice, 
Antitrust  Division.  10th  Street  & 
Pennsylvania  Avenue.  N\V., 
Washington,  DC  20530. 

Decided:  August  7,  1998. 


By  the  Board.  Chairman  Morgan  and  Vice 
Chairman  Owen. 

Vernon  A.  Williams, 

Secretary: 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33556] ' 

Canadian  National  Railway  Company, 
Grand  Trunk  Corporation,  and  Grand 
Trunk  Western  Railroad  Incorporated — 
Control — Illinois  Central  Corporation, 
Illinois  Central  Railroad  Company, 
Chicago,  Central  and  Pacific  Railroad 
Company,  and  Cedar  River  Railroad 
Company 

AGENCY:  Surface  Transportation  Board. 
action:  Decision  No.  6  in  STB  Finance 
Docket  No.  33556;  Notice  of  Acceptance 
of  Primary  Application  and  Related 
Filing:  Issuance  of  Final  Procedural 
Schedule. 


SUMMARY:  The  Board  is  accepting  for 
consideration  the  primary  application 
and  related  filing  filed  July  15,  1998,  by 
Canadian  National  Railway  Company 
(CNR),  Grand  Trunk  Corporation  (GTC), 
and  Grand  Trunk  Western  Railroad 
Incorporated  (GTW),^  Illinois  Central 
Corporation  (IC  Corp.),  Illinois  Central 
Railroad  Company  (ICR),  Chicago, 
Central  and  Pacific  Railroad  Company 
(CCP),  and  Cedar  River  Railroad 
Company  (CRRC).3  The  primary 
application  seeks  Surface 
Transportation  Board  (Board)  approval 
and  authorization  under  49  U.S.C. 
11321-26  for:  (1)  the  acquisition  of 
control,  by  CNR,  through  its  indirect 
wholly  owned  subsidiary  Blackhawk 
Merger  Sub,  Inc. ,  of  control  of  IC  Corp. 
and  through  it  of  ICR  and  its  railroad 
affiliates,  and  (2)  for  the  resulting 
common  control  by  CNR  of  GTW  and  its 
railroad  affiliates  and  ICR  and  its 
railroad  affiliates.  The  related  filing,  an 
application  for  terminal  trackage  rights. 


'  This  decision  covers:  (i)  the  primary 
application,  which  was  filed  in  the  STB  Finance 
Docket  No.  33556  lead  docket:  and  (ii)  one  related 
filing,  an  application  for  terminal  trackage  rights  in 
Springfield.  II,.  filed  in  the  embraced  docket.  STB 
Finance  Docket  ,\o.  33556  (Sub-No.  1),  Ccinadian 
Satinnal  Railway  Company.  Illinois  Central 
Railroad  Company.  The  Kansas  City  Southern 
HailHoy  Company,  and  Gateivuy  Western  Railway 
Company — Terminal  Trackaoe  Rights — Union 
Pacific  Railroad  Company  and  Xorfolk  /^  Western 
Railway  Company 

^C,\R.  GTC.  and  GTW.  and  their  affiliates,  are 
referred  to  collectively  as  CN. 

-<  IC  Corp.,  ICR.  CCP.  and  CRRC.  and  their 
affi'iates.  are  referred  to  collectivelv  as  IC.  C.N  and 
IC  are  referred  to  collectivelv  a.s  applicants. 
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seeks  related  relief  contingent  upon 
approval  of  the  primary  application. 

Having  received  public  comments  on 
the  proposed  procedural  schedule,  as 
modified  by  the  Board,  and  applicants' 
reply  to  those  comments,  the  Board  is 
issuing  a  final  procedural  schedule. 
This  schedule  provides  for  the  issuance 
of  a  final  decision  no  later  than  May  11, 
1999  (300  days  after  the  primary 
application's  filing  date  of  July  15, 
1998). 

DATES:  The  effective  date  of  this 
decision  is  August  14,  1998.  Any  party 
who  wishes  to  participate  in  this 
proceeding  as  a  party  of  record  must 
file,  no  later  than  August  31,  1998,  a 
notice  of  intent  to  participate. 
Descriptions  of  responsive  (including 
inconsistent)  applications,  and  petitions 
for  waiver  or  clarification  regarding 
those  applications,  must  be  filed  by 
August  31,  1998.  All  comments, 
protests,  requests  for  conditions,  and 
any  other  evidence  and  argument  in 
opposition  to  the  primary  application, 
including  filings  by  the  U.S.  Department 
of  Justice  (DOJ)  and  U.S.  Department  of 
Transportation  (DOT),  and  responsive 
(including  inconsistent)  applications 
must  be  filed  by  October  13.  1998. 
Response  to  comments,  protests, 
requested  conditions,  and  other 
opposition,  response  to  comments  of 
DOJ  and  DOT,  rebuttal  in  support  of  the 
primary  application  and  related 
application,  and  response  to 
inconsistent  and  responsive 
applications,  must  be  filed  by  November 
27,  1998.  For  further  information 
respecting  dates,  see  Appendix  A  (Final 
Procedural  Schedule). 
ADDRESSES:  Send  an  original  and  25 
copies  of  all  pleadings  referring  to  STB 
Finance  Docket  No.  33556  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  NW..  Washington.  DC  20423- 
0001.*  In  addition,  one  copy  of  all 
documents  in  this  proceeding  must  be 
sent  to  Administrative  Law  Judge  David 
Harfeld.  Federal  Energy  Regulatory 
Commission.  Office  of  Administrative 
Law  Judges.  888  First  Street.  N.E..  Suite 


<  In  order  for  a  document  to  be  considered  a 
formal  filing,  the  Board  must  receive  an  original 
and  25  copies  of  the  document,  which  must  show- 
that  it  has  been  properly  served.  In  addition,  each 
formal  filing  must  be  accompanied  by  an  electronic 
submission  per  our  requirements  as  discussed  in 
detail  in  this  decision.  Parlies  must  clearly  label 
each  formal  filing  with  an  identification  acronym 
and  number.  See  49  CFR  1180.4(aK21.  Each  disk  or 
CD  should  be  clearly  labeled  with  the  identification 
acronym  and  number  of  the  corresponding  paper 
document,  and  labeled  as  containing  confidential  or 
redacted  materials.  Documents  transmitted  by 
facsimile  (FAX)  will  not  be  considered  formal 
filings  and  are  not  encouraged  because  they  will 
result  in  unnecessarily  burdensome,  duplicative 
processing. 


IIF.  Washington,  DC  20426  1(202)  219- 
2514:  FAX:  (202)  219-3289)  and  to  each 
of  applicants'  representatives:  (1)  Paul 
A.  Cunningham,  Esq.,  Harkins 
Cunningham.  1300  19th  Street.  NW.. 
Suite  600,  Washington,  DC  20036-1609: 
and  (2)  William  C.  Sippel.  Esq.. 
Oppenheimer  Wolff  &  Donnellv.  Two 
Prudential  Plaza,  45th  Floor,  180  North 
Stetson  Avenue,  Chicago,  IL  60601- 
6710. 

In  addition  to  submitting  an  original 
and  25  copies  of  all  paper  documents 
filed  with  the  Board,  parties  also  must 
submit,  on  3.5-inch  IBM-compatible 
floppy  diskettes  (disks)  or  compact  discs 
(CDs),  copies  of  all  textual  materials, 
electronic  workpapers,  data  bases  and 
spreadsheets  used  to  develop 
quantitative  evidence.  Textual  materials 
must  be  in,  or  convertible  by  and  into. 
WordPerfect  7.0.  Electronic 
spreaabheets  must  be  in,  or  convertible 
by  and  into,  Lotus  1-2-3  97  Edition, 
Excel  Version  7.0,  or  Quattro  Pro 
Version  7.0.  A  copy  of  each  disk  or  CD 
submitted  to  the  Board  should  be 
provided  to  any  other  party  upon 
request. 5  Further  details  are  discussed 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr,  (202)  565-1613.  [TDD  for  the 
hearing  impaired:  (202)  565-1695.] 
SUPPLEMENTARY  INFORMATION: 
Applicants  are  seeking  approval  of  a 
proposed  transaction  set  forth  in  their 
primary  application  (CN/lC-6)  filed  on 
July  15,  1998.  The  proposed  transaction 
involves  the  acquisition  of  control  by 
CNR,  through  its  indirect  wholly  owned 
subsidiary  Blackhawk  Merger  Sub,  Inc.. 
of  IC  Corp.,  and  through  it  of  ICR  and 
its  railroad  affiliates,  and  for  the 
resulting  common  control  by  CNR  of 
GTW  and  its  railroad  affiliates  and  ICR 
and  its  railroad  affiliates. 

The  Applicants 

CN's  rail  network  consists  of 
approximately  1,150  route  miles  in  the 
United  States,  and  approximately 
14,150  route  miles  in  eight  Canadian 
provinces.  CN  has  principal  routes  to 
every  major  metropolitan  area  in 
Canada,  and  the  major  U.S.  cities  of: 
Buffalo,  NY;  Detroit,  MI;  Duluth.  MN/ 
Superior,  WI;  and  Chicago,  IL.  The 
eastern  terminus  of  CN's  network  is 
Halifax,  Nova  Scotia;  the  western 
termini  are  Prince  Rupert  and 
Vancouver,  British  Columbia;  and  the 


■^In  Decision  No.  3  (served  May  19.  1998.  and 
published  on  May  22.  1998.  in  the  Federal  Register 

at  63  FR  28442-44).  we  denied  a  petition  for 
reconsideration  of  Decision  No,  2.  concerning  the 
requirement  that  parties  submit  copies  of  all  textual 
materials  on  disks  or  CDs.  and  stated  that  parties 
may  individually  seek  a  waiver  from  the  disk-CD 
requirement. 


southern  terminus  is  Chicago  CN's 
traffic,  between  Duluth'Superior  and 
Chicago,  is  carried  under  haulage 
agreements  over  the  lines  of  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  and 
Wisconsin  Central  Ltd.  (WC). 

IC  operates  approximately  3.370  route 
miles  of  track  running  north-south 
between  Chicago  and  the  Gulf  of 
Mexico,  and  east-west  between  Chicago 
and  Nebraska  and  Iowa.  IC's  main 
north-south  route  reaches  every  major 
metropolitan  area  on  the  Mississippi 
River,  including  Chicago.  IL:  St.  Louis, 
MO:  Memphis,  TN;  Jackson.  MS;  and 
New  Orleans,  LA.  IC's  east-west  route 
extends  from  Sioux  City  and  Council 
Bluffs,  lA.  in  the  West  to  Chicago  m  the 
East. 

The  principal  routes  of  the  combined 
CN/IC  rail  system  would  be  identical  to 
those  of  the  individual  railroads.  The 
southern  terminus  of  CN's  rail  system. 
Chicago,  is  the  northern  terminus  of  ICs 
rail  system.  Applicants  state  that  no 
track  redundancies  would  be  created  by 
the  transaction,  and  no  abandonments 
or  substantial  rerouting  would  result 
from  the  combination  of  the  two 
systems. 

Tender  Offer  and  Merger 

According  to  applicants,  on  Februarv' 
10,  1998.  CN.  Blackhawk  Merger  Sub. 
Inc.  (Merger  Sub),  and  IC  entered  into 
an  Agreement  and  Plan  of  Merger  (as 
subsequently  amended,  the  Merger 
Agreement).  In  accordance  with  the 
Merger  Agreement,  as  of  March  14. 
1998.  the  CNR  acquired  46,051.761 
shares  (or  approximately  75%)  of  the 
outstanding  common  stock  of  IC  (the  IC 
Common  Shares),  at  a  price  of  S39.00 
per  share''  through  a  cash  tender  offer 
(the  Tender  Offer)  by  Merger  Sub.  On 
June  4,  1998,  CN  consummated  a 
second-step  merger  (the  Merger) 
between  IC  and  Merger  Sub,  with  IC 
being  the  surviving  corporation.  In  the 
Merger,  the  remaining  25%  of 
outstanding  IC  Common  Shares  were 
exchanged  for  approximately  10.1 
million  common  shares  of  CN. 
representing  10.3%  of  the  outstanding 
common  shares  of  CN  after  the  Merger 
on  a  fully  diluted  basis.  As  a  result  of 
the  Tender  Offer  and  the  Merger.  CN 
became  the  indirect  beneficial  owner  of 
all  of  the  stock  of  IC. 

Voting  Trust 

Applicants  state  that,  in  accordance 
with  the  Merger  Agreement,  the  shares 
acquired  by  CN  in  the  Tender  Offer  and 


'•.\pplicant5  slatecf  that  oil  monetar\-  amounts 
listed  in  the  application  ar>!  itated  in  U.S.  dollars, 
unless  otherwise  noted. 
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in  the  .Merger  are  held  in  a  voting  trust 
(the  Voting  Trust)  pursuant  to  an 
agreement  dated  as  of  March  1.3.  1998, 
by  and  among  CN.  Merger  Sub.  and  The 
Bunk  of  New  York,  a  voting  trustee  that 
is  a  banking  corporation  (the  Trustee). 
The  Trustee  will  act  by  written  consent 
or  will  vote  all  IC  stock  held  by  the 
Voting  Trust  (the  Trust  Stock)  in  favor 
of  any  proposal  neces.sary  to  effectuate 
the  Merger  pursuant  to  the  Merger 
Agreement,  and,  generally  so  long  as  the 
Merger  Agreement  is  in  effect,  against 
any  other  proposed  merger,  business 
combination,  or  similar  transaction 
involving  IC.  On  other  matters, 
including  the  election  or  removal  of 
officers,  the  Trustee  generally  will  vote 
the  Trust  Stock  in  the  Trustee's  sole 
discretion  unless  the  holder(s)  of  trust 
certificates,  with  the  prior  written 
approval  of  the  Board,  directs  the 
Trustee  as  to  any  such  vote.  GTC.  a 
wholly  owned  subsidiary  of  CN, 
currently  holds  the  trust  certificate  for 
all  IC  stock  in  the  Voting  Trust. 

On  February  25.  1998.  CN  received  an 
informal  opinion  from  the  Board's  staff 
to  the  effect  that  CN's  use  of  the  Voting 
Trust  will  be  consistent  with  the  Board's 
policies  and  will  preclude  unlawful 
control  of  IC  by  CN. 

Related  United  Transportation  Union 
iUTU I  Filing 

On  July  16.  1998.  UTU  filed  a  Motion 
to  Dismiss  and  Comment  on  the 
Procedural  Schedule  (UTU-3).  UTU  is 
the  designated  representative  for  various 
crafts  or  classes  of  operating  employees 
on  ICR  and  GTVV.  The  request  for 
dismissal  is  based  upon  the  ground  that 
these  carriers  have  violated  49  U.S.C. 
11123  by  effectively  merging  the 
properties  of  these  two  carriers  into  one 
corporation  for  the  management  and 
operation  of  the  previously  separately 
owned  properties  without  the  approval 
or  authorization  of  the  Board.  UTU 
further  states  that  IC  and  CN  have 
violated  section  11323  by  beginning  to 
coordinate  the  labor  relations  functions 
of  these  two  large  carriers  without  prior 
approval. 

On  August  5.  1998,  applicants  filed  a 
Replv  to  UTU's  Motion  to  Dismiss  (CN/ 
IC-12).  Applicants  state  that:  (1)  UTU 
has  raised  no  issue  supporting  a 
conclusion  that  CN  may  have  engaged 
in  unlawful  control  of  IC,  and  that,  even 
if  the  particular  conduct  UTU  alleges 
occurred,  it  would  amount  to  no  more 
than  necessary  and  proper 
communication  and  coordination 
between  merging  railroads;  (2)  UTU  has 
cited  no  legal  authority  for  its  basic 
premise  that  the  exchange  of 
mformation  it  alleges  constitutes 
improper  conduct  or  evidence  of 


unlawful  control,  and  that  publicly  held 
railroads  negotiating  a  potential  merger 
agreement  are  entitled  to  engage  in 
appropriate  due  diligenc:e  inquiries 
about  each  other,  as  required  by  the 
Board's  rules  and  decisions,  and  as 
contemplated  by  the  Board's  protective 
order: '  and  (3)  even  if  UTU's  motion 
alleged  an  arguable  control  violation,  it 
would  not  warrant  dismis.sal.  and  that 
such  a  violation  could  not  warrant 
denial  of  the  application  unless  it  were 
so  serious  and  substantial  that  it  clearly 
outweighed  other  public  interest  factors, 
which  UTU  has  not  alleged  or  shown. 
Applicants  request  that  the  Board 
should  deny  UTU's  motion  as  being 
substantively  without  merit,  both 
factually  and  legally,  and  procedurally 
flawed. 

The  Board  shares  UTU's  concerns  that 
there  not  be  management  or  operations 
in  common  between  railroad  entities 
absent  our  approval  of  the  common 
management  or  operations.  Here, 
however,  the  applicants  have 
satisfactorily  addressed  the  matters 
raised  by  UTU  and  the  factors  described 
do  not  demonstrate  unlawful  control. 
Nor  does  the  structure  of  the  proposed 
arrangement  reflect  unauthorized 
common  control  of  two  or  more  carriers. 
As  previously  mentioned,  by  letter 
dated  February  25,  1998,  the  Board's 
staff  issued  an  informal  opinion 
concerning  a  Voting  Trust  Agreement 
(VTA)  proposed  to  be  entered  into  by 
and  between  CNR,  Merger  Sub,  and  a 
Trustee,  and  found  that  the  VTA 
provided  for  the  placement,  into  an 
independent  and  irrevocable  voting 
trust,  of  all  of  the  common  stock  of  IC 
C:orp.  acquired  by  CN  or  by  any  of  its 
affiliates.  In  the  staff  opinion,  it  was 
found  that  the  voting  trust  to  be 
established  under  the  VTA  will 
effectively  insulate  CN  and  its  affiliates 
from  the  violation  of  Subtitle  IV  of  Title 
49  of  the  United  States  Code  and  the 
policy  of  the  Board  that  would  result  if 
CN  were  to  acquire,  without 
authorization,  a  sufficient  interest  in  the 
carrier  subsidiaries  of  IC  Corp.  as 
otherwise  to  result  in  control:  and  that, 
under  the  VTA,  control  of  IC  Corp.  and 
its  carrier  subsidiaries  can  be  exercised 
by  CN  and  its  subsidiaries  only 
subsequent  to  approval  by  the  Board  of 
the  CN/IC  control  application.  We  agree 


'  .Applicants  note  that  the  Board  issued  a 
protective  order  in  Decision  No.  1.  served  February 
26.  1998.  which  provided  that  exchanges  of  data  or 
other  cooperative  efforts  between  CN  and  IC  for 
purposes  of  this  proceeding  will  not  be  deemed  a 
violation  of  49  U..S.C.  1 1323:  UTU  alleges  that  CN 
and  !C  filed  together  a  notice  of  intent  to  file  a  joint 
application  for  C.N  control  of  IC.  Applicants  state 
thai  such  joint  notices  of  intent  are  common  in 
control  proceedings,  and  its  u.se  here  is  of  no 
cor^eqtience. 


with  the  staff  opinion  and  find  that 
applicants'  VTA  conforms  to  Board 
regulations  as  well  as  long-standing 
Board  and  Interstate  Commerce 
Commission  precedent  recognizing  that 
beneficial  ownership  can  be  .separated 
from  control  by  an  appropriate  voting 
trust  instrument.'*  Thus,  UTU's  request 
for  dismissal  of  the  proceeding  is  denied 
at  this  time.'*  Should  UTU  or  any  other 
person  obtain  evidence  of  unauthorized 
common  control,  through  breach  of  the 
VTA  or  otherwise,  that  person  may 
submit  that  evidence  for  our  review. 

Labor  Impact 

Applicants  have  submitted  one  Labor 
Impact  Statement  which  shows  the 
projected  effects  of  the  CN/IC  merger  on 
all  categories  of  employment,  including 
both  agreement  and  nonagreement 
personnel  of  the  combined  CN/IC 
system.  The  Labor  Impact  Statement  is 
organized  by  job  classification,  and  for 
each  classification,  it  reflects  the 
location  at  which  positions  will  be 
created,  eliminated,  or  transferred,  if 
applicable;  the  number  of  positions 
affected  at  each  location;  and  whether 
positions  will  be  moved  to  another 
location,  abolished,  or  added.  If  a 
position  is  to  be  relocated,  the  Labor 
Impact  Statement  identifies  the  new 
location. 

As  explained  in  the  Joint  Verified 
Statement  submitted  with  the  Labor 
Impact  Statement,  '0  the  number  and 
percentage  of  adversely  affected 
employees  will  be  small  in  relation  to 
the  number  of  employees  on  the 
combined  CN/IC  system.  The  combined 
system  will  have  approximately  26,000 
employees,  of  which  approximately 
5,200  will  be  in  the  United  States. 
Approximately  311  positions  will  be 
abolished,  and  approximately  138  other 
positions  will  be  transferred  within  the 
United  States.  In  this  regard,  applicants 
anticipate  the  following:  (1)  Impacts  of 
the  transaction  will  be  mostly 
accommodated  by  normal  attrition 
during  the  3-year  implementation 
period;  (2)  the  transaction  should  have 
a  positive  effect  on  job  opportunities;  (3) 
some  employees  may  be  offered  the 
option  of  receiving  a  severance  package; 


"  .See  CSX  Corporation  and  CSX  Transportation, 
Inc  .  Norfolk  Southern  Corporation  and  Norfolk 
Southern  Railway  Company — Control  and 
Operating  Leases/ Agreements— Conrail  Inc.  and 
Consolidated  Fail  Corporation.  STB  Finance  Docket 
No.  33388.  Decision  .No.  89  (STB  served  July  23. 
1998)  {CSX/NS/CH  No.  89).  slip  op.  at  127.  ' 

"  UTU  stales  that  the  Board  should  dismiss  the 
proceeding,  or  alternatively,  impose  the  statutory 
procedural  schedule  set  forth  at  49  U.S.C.  11325(b) 
to  ensure  proper  review  of  the  transaction. 

'"See  CN/IC-7  at  283-84.  Joint  Verified 
Statement  of  Richard  ].  Dixon.  Joseph  T.  Torchia. 
and  James  M.  Harrell. 
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and  (4)  some  adversely  affected 
employees  vvill  refuse  relocation  offers 
and  voluntarily  forfeit  their  right  to 
protective  benefits. 

Applicants  anticipate  that,  if  we 
approve  the  transactions  proposed  in 
the  primary  application  and  the  related 
filing,  we  vvill  impose  on  such 
transactions  the  standard  labor 
protective  conditions  customarily 
imposed  on  similar  such  transactions. 
See  CN/IC-7  at  283. 

Related  Filing 

In  STB  Finance  Docket  No.  335.56 
(Sub-No.  1),  CN,  IC.  Kansas  City 
Southern  Railway  Company  (KCS)  and 
its  affiliate  Gatewav  Western  Railwav 
Company  (GVVVVRJ,  have  filed  an 
application  for  an  order  under  49  U.S.C. 
11102  permitting  GWWR  to  use  without 
restriction  three  short  connected 
segments  of  terminal  trackage  in 
Springfield,  IL.  These  segments  are  now 
owned  by  Union  Pacific  Railroad 
Company  (UP)  as  successor  to  SPCSL 
Corp.  (SPCSL),  and  Norfolk  &  Western 
Railway  Company  (N&W),  an  affiliate  of 
Norfolk  Southern  Corporation  (NS).' ' 

Applicants  state  that,  without  such 
relief,  GWWR  and  IC  will  be  unable  to 
establish  an  efficient  interchange 
necessary  to  serve  effectively  the  new 
competitive  traffic  movements  made 
possible  by  the  CN7IC  combination,  as 
augmented  bv  an  agreement  among  CN, 
IC,  and  KCS  dated  April  15,  1998.'- 

Acceptance  of  Primary  Application  and 
Related  Filing 

We  are  accepting  the  primary 
application  for  consideration  because  it 
is  in  substantial  compliance  with  the 
applicable  regulations,  waivers. '^  and 
requirements.  See  49  U.S.C.  11321-26; 
49  CFR  part  1180.  We  are  also  accepting 
for  consideration  the  related  filing, 
which  is  also  in  substantial  compliance 


"  .'\pplicant.s  in  this  sub-numbered  docket  have 
advised  that  they  have  contacted  UP  about  securing 
consent  for  use  of  the  trackage  involved  in  order  for 
GWWR  and  IC  to  be  able  to  interchange  traffic  in 
Springfield  without  regard  to  the  limitations  of  the 
Ridgelv  Yard  agreement,  and  are  willing  to  continue 
such  discussions  after  the  filing  of  this  application. 
They  will  advise  the  Board  if  those  discussions 
make  it  unnecessary  to  act  on  this  application. 

'^  Applicants  state  that  this  agreement  creates  a 
strategic  alliance  among  the  parties  and  provides  for 
their  cooperative  undertakings  to  provide  joint-line 
service  in  specified  areas  competitive  with  other 
rail  carriers,  and  provides  that  the  alliance  will  use 
Springfield  as  one  of  two  main  interchanges  for 
designated  traffic.  The  agreement  also  provides  that 
the  railroads  will  use  their  best  efforts  to  remove 
any  impediments  to  the  full  utilization  of  an 
efficient  connection  between  IC  and  GWWR  in  the 
vicinity  of  Springfield. 

"In  Decision  No.  4.  served  June  23.  1998.  we 
granted  to  the  extent  set  forth  in  the  decision, 
applicants'  CN/IC-4  petition  for  waiver  or 
clarification,  and  related  relief. 


with  the  applicable  regulations  and 
requirements. '■* 

Public  Inspection 

The  primary  application  and  related 
filing,  including  the  various 
accompanying  exhibits,  are  available  for 
inspection  in  the  Docket  File  Reading 
Room  (Room  755)  at  the  offices  of  the 
Surface  Transportation  Board.  1925  K 
Street,  N.W..  in  Washington,  DC. 

Procedural  Schedule 

In  Decision  No.  5.  served  June  23. 
1998.  and  published  June  26.  1998.  in 
the  Federal  Register  at  63  PR  34956-59. 
we  issued  a  proposed  procedural 
schedule,  and  invited  all  interested 
parties  to  submit  written  comments  on 
the  proposed  procedural  schedule  by 
July  16.  1998.  with  applicants"  reply  due 
by  July  27.  1998.  In  response,  we 
received  the  following  comments:  (1) 
UTU-3,  UTU's  motion  to  dismiss  and 
comment  on  procedural  schedule;  (2) 
The  Fertilizer  Institute's  (TFI) 
comments;  and  (3)  CN/IC-10, 
applicants'  comments.  Applicants  also 
filed  replv  comments  (CN/IC-11)  on 
Julv  27,  1998  and  Allied  Rail  Unions 
responded  (ARU-2)  on  August  5.  1998. 
to  that  filing,  and  argued  against 
shortening  the  proposed  schedule  .  We 
have  carefully  reviewed  and  considered 
all  of  these  comments. 

As  we  noted  previously  in  our 
discussion  of  UTU's  motion  to  dismiss. 
UTU  requests  that  we  dismiss  the 
proceeding,  or  alternatively,  impose  the 
statutory  procedural  schedule  set  forth 
at  49  U.S.C.  11325(b)  to  ensure  proper 
review  of  the  transaction.  The  statute 
allows  16  months  for  the  processing  of 
major  consolidation  proceedings.  Under 
49  U.S.C.  11325(b)(3).  the  Board  must 
conclude  the  evidentiary  stage  of  the 
proceeding  within  13  months  of  the 
application's  filing  date.''^  and  must 
issue  the  final  decision  by  the  90th  day 
after  the  conclusion  of  the  evidentiary 
stage. 

In  their  c:omments  and  reply 
comments,  applicants  request  that  we 
adopt  their  original  180-day  proposed 
schedule  or.  at  least,  adopt  a  middle- 
ground  schedule  and  a  single  filing  date 
approach.  Applicants  further  state  that, 
while  the  CN/IC  transaction  is 
important,  it  does  not  compare  in  size 
and  complexity  to  the  recent  control 


'"We  reser\e  the  right  to  require  (he  filing  of 
supplemental  information  from  applicants  or  any 
other  partv  or  individual,  if  necessarv  to  complete 
the  record  in  this  matter. 

'-'Specifically,  the  statute  requires  the  completion 
of  the  evidentiarv  stage  within  12  months  after 
publication  of  the  Federal  Register  notice  accepting 
the  application.  That  publication  is  due  no  later 
than  30  days  after  the  application  is  filed. 


transactions  in  CSXSS'CR.  L'P  SP.  and 
B\'/SF.  TFI  also  urges  that  we  adopt  a 
schedule  similar  to  the  180-day 
schedule  proposed  by  applicants. 

Specific;ally.  applicants  request  that 
we  eliminate  the  proposed  bihircation 
and  trifurcation  of  filings  because  it  will 
create  needless  problems  and  burdens 
on  all  parties.  TFI  also  urges  the 
elimination  of  staggered  filing  dates  for 
different  parties.  Applicants  propose 
that  all  comments,  protests,  and 
requests  for  conditions,  any  other 
evidenc:e  or  argument  in  opposition  to 
the  application  b\  all  parties,  and  any 
inconsistent  or  responsive  applications, 
be  due  at  the  same  date  (F-i-90  davs 
under  the  Board's  proposed  schedule), 
and  that  applicants'  rebuttal  or  other 
responses  to  those  filings  be  due  30  days 
later  (F+120  days).  Applicants  note  that 
no  major  merger  in  this  decade  has  been 
considered  under  a  fragmented 
procedural  format,  and  that  there  is 
nothing  inherent  in  the  CN'/IC 
transaction  to  warrant  such  a  departure 
from  consistent  prior  practice 

We  will  grant  applicants'  and  TH's 
request  that  we  eliminate  the  staggered 
filing  dates.  As  suggested  by  applic:ants, 
all  comments,  protests,  and  requests  for 
conditions,  any  other  evidence  or 
argument  in  opposition  to  the 
application  by  all  parties,  and  any 
inconsistent  or  responsive  applications, 
will  be  due  on  the  same  date  {F-t-9n 
days).  Applicants'  rebuttal  and  other 
responses  to  those  filings  will  be  due  45 
days  later.  Other  relevant  due  dates  are 
discussed  in  detailunder  our  discussion 
of  filing  due  dates. 

Few  objections  have  been  raised  to 
the  10-month  proposed  procedural 
schedule.  In  light  of  UTU's  concerns,  we 
are  reluctant  at  this  time  to  reduce  the 
time  for  processing  the  application. 
Earlier  comments  in  opposition  to 
applicants'  fi-month  proposed 
procedural  schedule  were  filed  bv  the 
Brotherhood  of  Maintenance  of  \Vav 
Emplovees  (BMWE)  on  June  2.  1998, 
and  the  UTU  on  June  8.  1998.  Both 
BMWE  and  LTU  had  stated  that 
applicants'  180-day  proposed  schedule 
was  too  short  and  urged  the  Board  to 
adopt  the  statutory  procedural  schedule 
set  forth  at  49  U.S.C.  11325(b). 
Alternatively,  UTU  urged  the  Board  to 
adopt  a  350-day  st:hedule  modeled  upon 
the  procedural  schedule  issued  bv  the 
Board  in  CSX  \'S/CR  \o.  6  (STB  served 
May  30.  1997).  We  believe  that  a  10- 
month  procedural  schedule  would  not 
delay  unnecessarily  any  benefits  that 
would  flow  from  the  proposed 
integration  of  the  CN  and  tC  svstems 
and  is  middle-ground  sclicdule  that 
would  allow  sufficient  lime  to  develop 
the  record  upon  which  the  Board's 
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decision  would  be  based.  If.  at  some 
point  in  this  proceeding  (perhaps  after 
Board  receipt  of  filings  due  on  F+90 
days),  it  becomes  clear  that  there  are  few 
contested  issues  to  be  resolved,  we 
would  be  open  to  a  reexamination  of 
whether  a  shorter  schedule  and  a  more 
expeditious  resolution  can  be 
accommodated. 

Notice  of  Intent  To  Participate 

Any  person  who  wishes  to  participate 
in  this  proceeding  as  a  party  of  record 
(POR)  must  file  with  the  Secretary  of  the 
Board,  no  later  than  August  31,  1998,  an 
original  and  25  copies  of  a  notice  of 
intent  to  participate,  accompanied  by  a 
certificate  of  service  indicating  that  the 
notice  has  been  properly  served  on 
Judge  Harfeld  and  on  applicants' 
representatives.  In  addition,  as 
previously  noted,  parties  must  submit 
one  electronic  copy  of  each  document 
filed  with  the  Board.  Further  details 
respecting  such  electronic  submissions 
are  provided  below. 

We  will  serve,  as  soon  as  practicable 
after  August  31,  1998,  a  notice 
containing  the  official  service  list  (the 
service  list  notice).  Each  party  of  record 
will  be  required  to  serve  upon  all  other 
parties  of  record,  within  10  days  of  the 
service  date  of  the  service  list  notice, 
copies  of  all  filings  previously 
submitted  by  that  party  (to  the  extent 
such  filings  have  not  previously  been 
served  upon  such  other  parties).  Each 
party  of  record  also  will  be  required  to 
file  with  the  Secretary  of  the  Board, 
within  10  days  of  the  service  date  of  the 
service  list  notice,  an  original  plus  five 
copies  of  a  certificate  of  service,  along 
with  an  electronic  copy,  indicating  that 
the  service  required  by  the  preceding 
.sentence  has  been  accomplished.  Every 
filing  made  by  a  party  of  record  after  the 
service  date  of  the  service  list  notice 
must  have  its  own  certificate  of  service 
indicating  that  both  Judge  Harfeld  and 
all  PORs  on  the  service  list  have  been 
served  with  a  copy  of  the  filing. 
Members  of  the  United  States  Congress 
(MOCs)  and  Governors  (GOVs)  are  not 
parties  of  record  (FORs),  and  therefore, 
need  not  be  served  with  copies  of 
filings,  unless  any  such  Member  or 
Governor  has  requested  to  be.  and  is 
designated  as.  a  POR. 

We  will  serve  copies  of  our  decisions, 
orders,  and  notices  only  on  those 
persons  who  are  designated  on  the 
official  ser\ice  list  as  either  POR.  .MOC, 
or  GOV.  All  other  interested  persons  are 
encouraged  to  make  advance 
arrangements  with  the  Board's  copv 
contractor,  DC  News  &  Data,  Inc.  (DC 
News),  to  receive  copies  of  Board 
decisions,  orders,  and  notices  served  in 
this  proceeding.  DC  News  will  handle 


the  collection  of  charges  and  the  mailing 
and/or  faxing  of  decisions,  orders,  and 
notices  to  persons  who  request  this 
service.  The  telephone  number  for  DC 
News  is:  (202)  289-4357.16 

Descriptions  of,  and  Filings  Respecting, 
Responsive  (Including  Inconsistent) 
Applications  '^ 

Because  the  transaction  proposed  by 
applicants  constitutes  a  major 
transaction  within  the  meaning  of  our 
rail  consolidation  rules  (49  CFR  part 
1180)  "*  parties  intending  to  file 
responsive  (including  inconsistent) 
applications  must  submit  descriptions 
of  those  applications  by  August  31. 
1998.  The  description  must  state  that 
the  commenting  party  intends  to  file  an 
application  seeking  affirmative  relief 
that  requires  an  application  to  be  filed 
with  the  Board  (e.g.,  divestiture, 
purchase,  trackage  rights,  inclusion, 
construction,  or  abandonment)  and 
must  include  a  general  statement  of 
what  that  application  is  expected  to 
include.  This  will  be  considered  a 
prefiling  notice  without  which  the 
Board  will  not  entertain  applications  for 
this  type  of  relief. 

Petitions  for  waiver  or  clarification  by 
responsive  (including  inconsistent) 
applicants  must  be  filed  by  August  31, 
1998.  Each  responsive  (including 
inconsistent)  application  filed  and 
accepted  will  be  consolidated  with  the 
primary  application  in  this  proceeding. 

Any  responsive  (including 
inconsistent)  applicant  must  file  by 
September  21,  1998.  either:  (1)  a  verified 
statement  that  the  responsive  (including 
inconsistent)  application  will  have  no 


">  .\n  interested  person  does  not  need  to  be  on 
the  service  list  to  obtain  a  copy  of  the  primary 
application  or  any  other  filing  made  in  this 
proceeding.  Our  Railroad  Consolidation  Procedures 
provide:  "Any  document  filed  with  the  Board 
(including  applications,  pleadings,  etc.)  shall  be 
promptly  furnished  to  interested  persons  on 
request,  unless  subject  to  a  protective  order."  See 
49  CFR  n80.4(a)(3).  as  recently  amended  in 
Hailroad  Consolidation  Procedures — Modification 
of  Fee  Policy.  STB  Ex  Parte  No.  556.  62  FR  9714. 
9717  (Mar.  4.  1997)  (interim  rules).  62  FR  28375 
(May  23.  1997)  (final  rules).  Furthermore.  DC  News 
will  provide,  for  a  charge,  copies  of  the  primary 
application  or  any  other  filing  made  in  this 
proceeding,  except  to  the  extent  any  such  filing  is 
subject  to  the  protective  order  heretofore  entered  in 
this  proceeding. 

'■'  An  original  and  25  copies  of  such  descriptions, 
petitions  for  waiver  or  clarification.  Responsive 
Environmental  Reports,  and  Verified  Statements 
must  refer  to  STB  Finance  Docket  No.  33556  (lead 
docket]  and  must  be  filed  with  the  Surface 
Transportation  Board.  Office  of  the  Secretary.  Case 
Control  Unit.  1925  K  Street.  N.W..  Washington.  DC 
20423-0001.  In  addition,  parties  must  submit  one 
electronic  copy  of  each  document  filed  with  the 
Board.  Further  details  respecting  such  electronic 
submissions  are  provided  below. 

"See  Decision  No.  2.  served  .March  13.  1998.  and 
published  that  day  in  the  Federal  Register  at  63  FR 
12574-75. 


significant  environmental  impact;  or  (2) 
a  responsive  environmental  report  (RER) 
that  contains  detailed  environmental 
information  regarding  the  responsive 
(including  inconsistent)  application. 

The  RER 

The  RER  should  comply  with  all 
requirements  for  environmental  reports 
contained  in  our  environmental  rules  at 
49  CFR  1105.7.  The  RER  should  be 
based  on  consultations  with  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  and  the  various  agencies  set  forth 
in  49  CFR  1105.7(b).  In  addition,  the 
information  in  the  RER  should  be 
organized  as  follows:  Executive 
Summary;  Purpose  and  Need  for  Agency 
Action;  Description  of  the  Inconsistent 
or  Responsive  Application  and  Related 
Operations;  Description  of  the  Affected 
Environment;  Description  of 
Alternatives;  Analysis  of  the  Potential 
Environmental  Impacts;  Proposed 
Mitigation;  and  Appropriate 
Appendices  that  include 
correspondence  and  consultation 
responses,  bibliography,  and  a  list  of 
preparers. 

Tne  purpose  of  an  RER  is  to  provide 
us  the  information  we  need  to  assess  the 
potential  environmental  impacts  of  all 
inconsistent  and  responsive 
applications  in  the  context  of  the  overall 
merger  proposal.  After  an  RER  is 
received,  SEA  will  verify  the 
information  contained  in  the  document. 
If  the  RER  is  acceptable,  SEA  will 
include  the  RER  with  the  Draft 
Environmental  Assessment  (Draft  EA) 
for  the  entire  merger  that  will  be  served 
and  made  available  for  public  comment. 

In  order  to  ensure  timely,  consistent, 
and  appropriate  environmental 
documentation,  inconsistent  and 
responsive  applicants  must  consult  with 
SEA  as  early  as  possible.  If  an  RER  is 
insufficient,  we  may  require  additional 
environmental  information  or  reject  the 
inconsistent  or  responsive  application. 

A  verified  statement  of  no  significant 
impact 

If  an  action  proposed  under  an 
inconsistent  or  responsive  transaction 
would  typically  fall  within  49  CFR 
1105.6(c)(2).  an  RER  would  not  be 
required  because  such  an  action  is 
generally  exempt  from  environmental 
review.  In  such  a  case,  the  inconsistent 
or  responsive  applicant  would  be 
required  to  file  only  a  verified 
statement.  The  verified  statement  must 
demonstrate  that  the  inconsistent  or 
responsive  application  meets  the 
exemption  criteria  of  49  CFR 
1105.6(c)(2).  Again,  anyone  desiring  to 
file  an  inconsistent  application  or 
re.sponsive  application  must  consult 
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with  SEA  as  early  as  possible  regarding 
the  appropriate  environmental 
documentation. 

SEA  will  review  the  verified 
statements.  If  a  verified  statement  is 
insufficient,  we  may  require  additional 
environmental  information  or  reject  the 
inconsistent  or  responsive  application. 
The  verified  statements,  like  the  RERs, 
will  be  included  in  the  Draft  EA,  which 
will  be  available  for  public  review  and 
comment. 

Comments,  Protests,  Requests  for 
Conditions,  and  Other  Opposition 
Evidence  and  Argument,  Including 
Filings  by  DOJ  and  DOT;  Responsive 
(Including  Inconsistent)  Applications 

Any  interested  persons,  including  the 
U.S.  Attorney  General  and  the  U.S. 
Secretary  of  Transportation,  may  file 
written  comments,  protests,  requests  for 
conditions,  and  any  other  opposition 
evidence  and  argument,  as  well  as 
responsive  (including  inconsistent) 
applications  no  later  than  October  13, 
1998.  This  deadline  applies  to 
comments,  etc.,  addressing  the  primary 
application  or  the  related  filing 
submitted  with  the  primary  application. 

Parties  filing  comments,  protests, 
requests  for  conditions,  and  any  other 
opposition  evidence  and  argument 
(including  filings  by  DOJ  and  DOT) 
must  submit  an  original  and  25  copies 
of  such  documents,  referring  to  STB 
Finance  Docket  No.  33556  (lead  docket). 
Parties  filing  responsive  (including 
inconsistent)  applications  must  contact 
the  Office  of  the  Secretary,  Case  Control 
Unit,  at  (202)  565-1681  to  obtain  docket 
numbers  for  their  respective 
applications,  and  must  submit  an 
original  and  25  copies  of  each 
responsive  (including  inconsistent) 
application,  referring  to  the  assigned 
sub-docket  number  for  that  application 
and  must  accompany  such  application 
with  the  appropriate  filing  fee.  All 
submissions  must  be  filed  with  the 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  NVV.,  Washington,  DC  20423- 
0001.  In  addition,  as  previously  noted, 
parties  must  submit  one  electronic  copy 
of  each  document  filed  with  the  Board. 
Further  details  respecting  such 
electronic  submissions  are  provided 
below. 

Written  comments,  etc.,  must  be 
concurrently  served  by  first  class  mail 
on  the  U.S.  Attorney  General  and  the 
U.S.  Secretary  of  Transportation,  Judge 
Harfeld,  applicants'  representatives,  and 
all  other  parties  of  record. 

Written  comments,  etc.,  must  include: 
(1)  the  docket  number  and  title  of  the 
proceeding;  (2)  the  name,  address,  and 
telephone  number  of  the  commenting 


party  and  its  representative  upon  whom 
service  shall  be  made:  (3)  the 
commenting  party's  position,  i.e., 
whether  it  supports  or  opposes  the 
proposed  transaction;  (4)  a  list  of  any 
specific  protective  conditions  sought; 
and  (5)  an  analysis  of  the  issues  with 
particular  attention  to  our  general  policy 
statement  for  the  merger  or  control  of  at 
least  two  Class  I  railroads  (49  CFR 
1180.1).  the  statutory  criteria  (49  U.S.C. 
11324),  and  antitrust  policy. 

Protesting  parties  are  advised  that,  if 
they  seek  either  the  denial  of  the 
primary  application  or  the  imposition  of 
conditions  upon  any  approval  thereof, 
on  the  theory  that  approval  without 
imposition  of  conditions  will  harm 
either  their  ability  to  provide  essential 
services  and/or  competition,  they  must 
present  substantial  evidence  in  support 
of  their  positions.  See  Lamoille  Vallev 
H.R.  Co.  V.  ICC.  711  F.2d  295  (D.C.  Cir 
1983). 

Response  to  Comments,  Protests, 
Requested  Conditions,  and  Other 
Opposition,  Including  DOJ  and  DOT; 
Rebuttal  in  Support  of  Primary 
Application  and  Related  Application 

Parties  submitting  responses  to 
comments,  protests,  reque.sted 
conditions,  and  other  opposition, 
including  DO)  and  DOT,  and  rebuttal  in 
support  of  the  primary  application  and 
related  application,  must  be  filed  with 
the  Board  by  November  27.  1998. 

Other  Dates 

The  procedural  schedule  adopted  in 
this  decision  further  provides:  (1)  that 
applicants  must  file  a  Safety  Integration 
Plan  on  August  14,  1998.  as  they  have 
proposed;  (2)  that  responses  to  any 
responsive  (including  inconsistent) 
applications  must  be  filed  by  November 

27.  1998;  (3)  that  rebuttal  in  support  of 
responsive  (including  inconsistent) 
applications  must  be  filed  by  December 

28.  1998;  (4)  that  briefs  must  be  filed  by 
February  5,  1999;  (5)  that  oral  argument 
will  be  heard  on  March  8,  1999;  (6)  that, 
at  the  discretion  of  the  Board,  a  voting 
conference  will  be  held  on  March  15. 
1999;  and  (7)  that  the  final  written 
decision,  addressing  the  primary 
application  and  the  related  filing,  and 
also  addressing  any  responsive 
(including  inconsistent)  applications 
will  be  served  on  May  11,  1999. 

Discovery 

In  Decision  No.  2,  served  March  13. 
1998,  this  proceeding  was  assigned  to 
Judge  Harfeld  for  the  handling  of  all 
discovery  matters  and  the  initial 
resolution  of  all  discovery  disputes. 
Parties  wishing  to  engage  in  discovery 
must  consult  with  Judge  Harfeld,  who  is 


designated  to  handle  discover)'  matters 
and  disputes.  Judge  Harfeld  has  the 
authority  to  rule  on  discovery  matters 
but  not  to  modif\'  the  procedural 
schedule. 

Deadlines  Applicable  to  Appeals  and 
Replies 

.Any  appeal  to  a  decision  issued  by 
Judge  Harfeld  must  be  filed  within  3 
working  days  of  the  date  of  his  decision; 
anv  response  to  such  appeal  must  be 
filed  within  3  working  days  of  the  date 
of  filing  of  the  appeal;  and  any  reply  to 
any  motion  filed  with  the  Board  itself  in 
the  first  instance  must  be  filed  within  3 
working  days  of  the  date  of  filing  of  the 
motion. 

Environmental  Review  Process 

SEA  has  determined  that  preparation 
of  an  Environmental  Assessment  (EA)  is 
appropriate  in  this  proceeding.  This 
approach  is  consistent  with  the  Board's 
environmental  rules  at  49  CFR 
1105.6(b)(4),  which  call  for  an  EA  in  a 
merger  or  acquisition  such  as  this  one. 
In  making  its  determination  to  prepare 
an  EA,  SEA  considered  the  nature  and 
scope  of  environmental  issues  that 
could  arise  in  this  proceeding,  as  well 
■  as  its  consultation  with  applicants  and 
its  evaluation  of  the  information  to  date, 
including  the  operating  plan  and 
associated  environmental  data  that  CN/ 
IC  submitted  with  their  primary 
application  filed  on  July  15.  1998.  We 
agree  with  SEA  that  an  EA  is  warranted 
in  this  proceeding. 

The  procedural  schedule  that  we  are 
adopting  will  permit  us  to  take  a  hard 
look  at  environmental  issues  required 
bv  the  National  Environmental  Policy 
Act  (NEPA)  and  related  regulations  of 
the  Council  on  Environmental  Quality, 
and  will  provide  the  necessary  time  to 
enable  us  to  prepare  an  EA  and  to 
include  public  participation  by  federal, 
state,  and  local  agencies,  as  well  as 
other  concerned  parties.  If  SE.-X 
determines  that  this  proceeding  has  the 
potential  for  significant  environmental 
impacts,  then  SEA  may  prepare  an 
Environmental  Impact  Statement,  as 
required  by  NEPA. 

The  EA  will  address  potential 
environmental  impacts  of  activities 
associated  with  the  proposed  merger, 
including  rail  line  traffic  density 
increases  and  decreases,  rail  yard  and 
intermodal  facility  activity  changes,  and 
new  construction.  Specifically,  the  E.-\ 
will  address  potential  environmental 
impacts  on  safety,  transportation 
svstems.  land  use.  energy,  air  quality, 
noise,  biological  resources  water 
resources,  historic  and  cultural 
resources,  environmental  lustice.  and 
socioeconomic  effects  directlv  related  to 
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changes  in  the  environment,  and  will 
also  include  SE.'\'s  recommendations  for 
environmental  mitigation. 

Applicants  originally  proposed  to  file 
an  environmental  report  30  days  after 
they  filed  their  application.  In  a  letter 
dated  June  18.  1998,  however, 
applicants  requested  that  SE.A.  conduct 
a  modified  environmental  review 
process  in  this  proceeding.  SEA  concurs 
with  this  approach.  Under  this 
approach,  applicants  provided,  with 
their  application  and  operating  plan,  an 
environmental  overview  rather  than  an 
environmental  report.  See  CN/IC-6. 
Environmental  Data — Exhibit  4.  at  22- 
34.  This  is  consistent  with  the  Board's 
environmental  rules  at  49  CFR 
1105.10(dJ,  which  waive  the 
requirement  for  an  environmental  report 
for  applicants  that  retain  an 
independent  third-party  contractor  to 
work  under  SEA's  direction  to  prepare 
the  necessary  environmental 
documentation.  For  this  proceeding, 
applicants  have  retained  the  requisite 
independent  third-party  contractor. 
With  direction  and  guidance  from 
SEA.  applicants  will  prepare  and  submit 
to  SEA  a  Preliminary  Draft 
Environmental  Assessment  (PDEA). 
Preparation  of  a  PDEA  is  consistent  with 
the  Council  on  Environmental  Quality 
regulations  at  40  CFR  1506.5(b)  that 
permit  preparation  of  an  environmental 
assessment  by  an  applicant.  Upon 
receipt  of  applicants'  PDEA,  SEA  will 
review  and  verify  the  environmental 
information  provided  by  applicants  in 
this  document.  SEA  will  then  prepare  a 
Draft  EA  for  public  review  and 
comment.  The  Draft  EA  will  include 
SEA's  independent  preliminary 
recommendations  for  mitigation  to 
address  potentially  adverse 
environmental  impacts. 

As  part  of  the  environmental  review 
process,  applicants  will  also  submit  a 
Safety  Integration  Plan,  which  will  fully 
describe  the  extensive  plans  they  have 
for  maximizing  the  safe  operation  of  the 
combined  system. 

After  reviewing  all  of  the  public 
comments  on  the  Draft  EA  and 
conducting  additional  analyses,  SE.A 
will  prepare  a  Final  Environmental 
Assessment  (Final  E.A.). 

The  Final  EA  will  include  SEA's  final 
recommendations  for  environmental 
mitigation.  The  Board  will  consider  all 
public  comments,  the  Draft  EA  and 
Final  EA.  and  SEA's  environmental 
recommendations  in  m.aking  its  final 
decision  in  this  proceeding. 

For  additional  information  on 
preparation  of  the  EA.  contact  SEA's 
Project  .Manager  for  the  proposed  CN/IC 
.•\cquisition.  .Michael  Dalton.  at  (202) 
565-1530. 


Electronic  Submissions 

As  already  mentioned,  in  addition  to 
submitting  an  original  and  25  paper 
copies  of  each  document  filed  with  the 
Board,  parties  must  submit,  on  disks  or 
CDs.  copies  of  all  textual  materials, 
electronic  workpapers,  data  bases  and 
spreadsheets  used  to  develop 
quantitative  evidence.  Data  must  be 
submitted  on  3.5  inch  IBM-compatible 
floppy  disks  or  CDs.  Textual  materials 
must  be  in.  or  convertible  by  and  into. 
WordPerfect  7.0.  Electronic 
spreadsheets  must  be  in,  or  convertible 
by  and  into.  Lotus  1-2-3  97  Edition, 
Excel  Version  7.0,  or  Quattro  Pro 
Version  7.0.  Each  disk  or  CD  should  be 
clearly  labeled  with  the  identification 
acronym  and  number  of  the 
corresponding  paper  document,  see  49 
CFR  1180.4(a)(2).  and  a  copy  of  such 
disk  or  CD  should  be  provided  to  any 
other  party  upon  request.  Also,  each 
disk  or  CD  should  be  clearly  labeled  as 
containing  confidential  or  redacted 
materials.  The  data  contained  on  the 
disks  and  CDs  submitted  to  the  Board 
will  be  subject  to  the  protective  order 
granted  in  Decision  No.  1,  served 
February  26,  1998,  and  will  be  for  the 
exclusive  use  of  Board  employees 
reviewing  substantive  and/or  procedural 
matters  in  this  proceeding.  The 
flexibility  provided  by  such  computer 
data  will  facifitate  timely  review  by  the 
Board  and  its  staff.  19 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered 

1.  UTU's  motion  to  dismiss  is  denied. 

2.  The  primary  application  in  STB 
Finance  Docket  No.  33556,  and  the 
related  filing  in  the  embraced  docket, 
STB  Finance  Docket  No.  33556  (Sub-No. 
1),  are  accepted  for  consideration. 

3.  Parties  must  comply  with  the  Final 
Procedural  Schedule  adopted  by  the 
Board  in  this  proceeding  as  shown  in 
Appendix  A. 

4.  Parties  must  comply  with  the 
procedural  requirements  described  in 
this  decision. 

5.  Any  appeal  to  a  decision  issued  by 
Judge  Harfeld  must  be  filed  within  3 
working  days  of  the  date  of  his  decision, 
and  any  response  to  any  such  appeal 


'''  The  electronic  submission  requirements  set 
forth  in  this  derision  supersede,  for  the  purposes 
of  this  proceeding,  the  otherwise  appHcdble 
electronic  submission  requirements  set  forth  in  our 
regulations.  See  49  CKR  1104. 3(a).  as  amended  in 
Exppdilpd  Procedures  for  Processing  Rail  Rate 
Reasonableness,  Exemption  and  Revocation 
Proceedings.  STB  E.x  Parte  No.  527.  61  FR  52710. 
52711  (Oct.  8,  1996),  61  FR  58490.  58491  (Nov   15 
1996). 


must  be  filed  within  3  working  days  of 
the  date  of  filing  of  the  appeal. 

6.  Any  reply  to  any  motion  filed  with 
the  Board  itself  in  the  first  instance 
must  be  filed  within  3  working  days  of 
the  date  of  filing  of  the  motion. 

7.  This  decision  is  effective  on  August 
14,  1998. 

Decided;  August  10.  1998. 
By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 

Vernon  A.  Williams, 

Secretary. 

Appendix  A:  Final  Procedural  Schedule 

July  15.  1998 

Primary  application  and  related 
application  filed. 
August  14,  1998 

Board  notice  of  acceptance  of  primary 
application  and  related  application 
published  in  the  Federal  Register. 
August  14.  1998 

Safety  Integration  Plan  due. 
August  31,  1998 

Notification  of  intent  to  participate  due. 
August  31,  1998 

Description  of  anticipated  inconsistent  and 
responsive  applications  due;  petitions 
for  waiver  or  clarification  due  with 
respect  to  such  applications. 
September  21,  1998 

Responsive  Environmental  Report  and 
Environmental  Verified  Statements  for 
inconsistent  and  responsive  applicants 
due. 
October  13,  1998 

All  comments,  protests,  requests  for 
conditions,  and  any  other  evidence  and 
argument  in  opposition  to  the  primary 
application  due.  including  filings  of  the 
U.S.  Department  of  Justice  (DOJ)  and  the 
U.S.  Department  of  Transportation 
(DOT).  Inconsistent  and  responsive 
applications  due. 
November  2.  1998 

Notice  of  acceptance  (if  required)  of 
inconsistent  and  responsive  applications 
published  in  the  Federal  Register. 
November  27,  1998 
Response  to  comments,  protests,  requested 
conditions,  and  other  opposition  due. 
Response  to  comments  of  DOJ  and  DOT 
due.  Rebuttal  in  support  of  primary 
application  and  related  applications  due. 
Response  to  inconsistent  and  responsive 
applications  due. 
December  28,  1998 
Rebuttal  in  support  of  inconsistent  and 
responsive  applications  due. 
February  5,  1999 
Briefs  due.  all  parties  (not  to  exceed  50 
pages  for  applicants  and  not  to  exceed  25 
pages  for  all  other  parties). 
March  8,  1999 

Oral  argument  (close  of  record). 
March  15.  1999 

Voting  conference  (at  Board's  discretion). 
May  11,  1999 

Date  of  service  of  final  decision. 
Immediately  upon  each  evidentiary  filing. 
the  filing  party  will  place  all  documents 
relevant  to  the  filing  (other  than  documents 
that  are  privileged  or  otherwise  protected 
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from  discovery)  in  a  depository  open  to  all 
parties,  and  will  make  its  witnesses  available 
for  depositions.  Access  to  documents  subject 
to  protective  order  will  be  appropriately 
restricted.  Discovery  relating  to  applications 
and  other  filings  (including  responsive  and 
inconsistent  applications),  where  permitted, 
will  begin  immediately  upon  their  filing.  The 
Administrative  Law  )udge  (ALJ)  assigned  to 
this  proceeding  will  have  the  authority 
initially  to  resolve  any  discovery  disputes. 
|FR  Doc.  98-21934  Filed  8-13-98;  8:45  am] 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-33  (Sub-No.  124X)] 

Union  Pacific  Railroad  Company — 
Abandonment  Exemption — in 
Sedgwick  County,  KS 

Union  Pacific  Railroad  Company  (UP) 
has  filed  a  notice  of  exemption  under  49 
CFR  Part  1152  Subpart  ¥— Exempt 
Abandonments  and  Discontinuances  of 
Service  and  Trackage  Rights  to  abandon 
and  discontinue  service  over  a  0.56-mile 
line  of  railroad  on  the  Midland  Valley 
Industrial  Lead  extending  from  the  end 
of  the  line  at  milepost  312.09  to 
milepost  312.65  in  Wichita,  Sedgwick 
County,  KS.  The  line  traverses  United 
States  Postal  Service  Zip  Code  67213.' 

UP  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 


I  By  petition  for  exemption  filed  July  9.  1998.  L"P 
is  seeking  an  exemption  from  the  requirements  of 
49  U.S.C.  10904  (offers  of  financial  assistance) 
(OF.'\5)  and  49  U.S.C.  10905  (public  use 
conditions).  The  City  of  Wicliita.  KS.  supports  L'P's 
petitioa.  The  merits  of  the  petition  will  be 
addressed  in  a  subsequent  Board  decision. 

The  line  will  be  conveyed  to  the  City  of  Wichita. 
KS  (City),  pursuant  to  a  Memorandum  of 
Understanding  between  UP  and  the  City,  which  was 
approved  in  Union  Pacific  Corporation.  Union 
Pacific  Railroad  Company,  and  Missouri  Pacific 
Railroad  Company — Control  and  Merger — Southern 
Pacific  Rail  Corporation.  Southern  Pacific 
Transportation  Company.  St  L<^>uis  Southwestern 
Railway  Company.  SPCSL  Corp..  and  The  Denver 
and  Rio  Grande  Western  Railroad  Company. 
Finance  Docket  No.  32760  (STB  served  luly  8, 
1998). 


49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  September  13.  1998,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2).'  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  August  24, 
1998.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  September  3. 
1998,  with:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street,  N.W., 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative;  Joseph  D.  Anthofer, 
General  Attorney,  Union  Pacific 
Railroad  Company,  1416  Dodge  Street. 
Room  830,  Omaha,  NE  68179. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

UP  has  filed  an  environmental  report 
which  addresses  the  effects  of  the 
abandonment  and  discontinuance,  if 
any,  on  the  environment  and  historic 
resources.  The  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by 
Augu-st  19,  1998.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  500,  Surface  Transportation 
Board,  Washington,  DC  20423)  or  bv 
calling  SEA,  at  (202)  565-1545. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 


-The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out - 
of-Ser\-ice  Rail  Lines.  5  I.C.C.2d  377  (1989)  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  offer  of  financial  assistance  must  be 
accompanied  bv  the  filing  fee.  which  currently  is 
set  at  s'lOOO.  See  49  CKR  10O2.2(f)(25). 


conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152. 29(e)(2).  UP  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line  If 
consummation  has  not  been  effected  by 
LT's  filing  of  a  notice  of  consummation 
by  August  14,  1999,  and  there  are  no 
legal  or  regulatory  barriers  to 
consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
••  WWW. STB. DOT  GOV 

Decided:  .August  6.  1998. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings 
Vernon  A.  Williams, 
Secretary. 
[PR  Doc  98-21754  Filed  8-13-98.  845  am) 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Advisory  Council  on  Transportation 
Statistics 

AGENCY:  Bureau  of  Transportation 
Statistics,  DOT. 


ACTION:  Notice  of  meeting. 


summary:  Pursuant  to  section  10(A)(2) 
of  the  Federal  Advisory  Committee  Act 
(Public  Law  72-363;  s'U.S.C.  App.  2). 
notice  is  hereby  given  of  a  meeting  of 
the  Bureau  of  Transportation  Statistics 
(BTS)  Advisory  Council  on 
Transportation  Statistics  (ACTS)  to  be 
held  Monday.  September  14,  1998. 
10:00  to  4:00  p.m.  The  meeting  will  take 
place  at  the  U.S.  Department  of 
Transportation.  400  Seventh  Street, 
SW.,  Washington,  DC.  in  conference 
room  6200-04  of  the  Nassif  Building. 

The  Advisory-  Council,  called  for 
under  section  6007  of  Public  Law  102- 
240.  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991.  December  18, 
1991,  and  chartered  on  June  19.  1995, 
was  created  to  advise  the  Director  of 
BTS  on  transportation  statistics  and 
analyses,  including  whether  or  not  the 
statistics  and  analysis  disseminated  by 
the  Bureau  are  of  high  quality  and  are 
based  upon  the  best  available  objective 
information,. 

The  agenda  for  this  meeting  will 
include  a  review  of  the  last  meeting, 
discussion  of  TEA-21  and  its  impact  on 
BTS,  identification  of  substantive 
issues,  review  of  plans  and  schedule, 
other  items  of  interest,  discussion  and 
agreement  of  datels)  fur  subsequent 
meetings,  and  comments  from  the  floor. 
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Since  access  to  the  DOT  building  is 
controlled,  all  persons  who  plan  to 
attend  the  meeting  must  notify  Ms. 
Carolee  Bush.  Council  Liaison,  on  (202) 
366-6946  prior  to  September  10. 
Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chair, 
members  of  the  public  may  present  oral 
statements  at  the  meeting. 
Noncommittee  members  wishing  to 
present  oral  statements,  obtain 
information,  or  who  plan  to  access  the 

building  to  attend  the  meeting  should 

also  contact  Ms.  Bush. 

Members  of  the  public  may  present  a 

written  statement  to  the  Council  at  any 

time. 

Persons  with  a  disability  requiring 

special  services,  such  as  an  interpreter 

for  the  hearing  impaired,  should  contact 

Ms.  Bush  (202)  366-6946  at  least  seven 

days  prior  to  the  meeting. 

Robert  .\.  Knisely, 

Executn-c  Director.  Advisory  Council  on 

Transportation  Statistics. 

IFR  Doc:   98-21876  Filed  8-1.3-18;  8:4,5  am] 

BILLING  CODE  4910-FE-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

August  6,  1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue.  N\V.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  September  14, 
1998  to  be  assured  of  consideration. 

Departmental  Offices/Executive  Office 
for  Asset  Forfeiture 

OMB  \uniber:  1505-0152. 

Form  X'umber:  TB  F  90-22.46. 

Type  of  Review:  E.xtension. 

Title:  Request  for  Transfer  of  Property 
Seized/Forfeited  by  a  Treasury  Agent. 

Description:  Forin  TD  F  90-22.46. 

Respondents:  Federal  Government, 
State.  Local  or  Tribal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  600. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  30  minutes. 


Frequency  of  Response:  Other  (one 
submission  per  requested  asset  sharing). 

Estimatecf  Total  Reporting/ 
Recordkeeping  Burden:  1,300  hours. 

Clearance  Officer:  Lois  K.  Holland, 
(202)  622-1563,  Departmental  Offices, 
Room  2110,  1425  New  York  Avenue, 
NW..  Washington,  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  98-21828  Filed  8-13-98;  8:45  ami 
BILLING  CODE  4810-25-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

August  7.  1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submissinn(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  September  14, 
1998  to  be  assured  of  consideration. 

Bureau  of  AlcohoL  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0083. 

Form  Number:  ATF  F  1582-B 
(5130.6). 

Type  of  Review:  Extension. 

Title:  Drawback  on  Beer  Exported. 

Description:  When  taxpaid  beer  is 
removed  from  a  brewery  and  ultimately 
exported,  the  brewer  exporting  the  beer 
is  eligible  for  a  drawback  (refund)  of 
Federal  taxes  paid.  By  completing  this 
form  and  submitting  documentation  of 
exportation,  the  brewer  may  receive  a 
refund  of  Federal  taxes  paid. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Respondent.  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
5.000  hours. 

OMB  Number:  1512-0164. 


Form  Number:  ATF  F  3069  (5200.7). 
Type  of  Review:  Extension. 
Title:  Schedule  of  Tobacco  Products, 
Cigarette  Papers  or  Tubes  Withdrawn 
from  the  Market. 

Description:  ATF  F  3069  (5200.7)  is 
used  by  persons  who  intend  to 
withdraw  tobacco  products  from  the 
market  for  which  the  taxes  have  already 
been  paid  or  determined.  The  form 
describes  the  products  that  are  to  be 
withdrawn  to  determine  the  amount  of 
tax  to  be  claimed  later  as  a  tax  credit  or 
refund.  The  form  notifies  ATF  when 
withdrawal  or  destruction  is  to  take 
place,  and  ATF  may  elect  to  supervise 
withdrawal  or  destruction. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
119. 

Estimated  Burden  Hours  Per 
Respondent:  45  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,071  hours. 

OMB  Number:  1512-0337. 
Recordkeeping  Requirement  ID 
Number:  ATF  REG  5150/1. 
Type  of  Review:  Extension. 
Title:  Usual  and  Customary  Business 
Records  Relating  to  Denatured  Spirits. 

Description:  Denatured  Spirits  are 
used  for  nonbeverage  industrial 
purposes  in  the  manufacture  of  personal 
household  products.  Records  ensure 
spirits  accountability.  Tax  revenue  and 
public  safety  are  protected. 

Respondents:  Business  or  other  for- 
profit,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Recordkeepers: 
3,111. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Recordkeeping 
Burden:  1  hour. 

OMB  Number:  1512-0363. 
Recordkeeping  Requirement  ID 
Number:  ATF  REG  5210/6. 
Type  of  Review:  Extension. 
Title:  Tobacco  Products 
Manufacturers— Supporting  Records  for 
Removals  for  the  Use  of  the  United 
States. 

Description:  Used  by  tobacco  products 
manufacturers  to  record  removals  of 
tobacco  products  for  use  of  the  United 
States.  Used  by  ATF  to  verify  that 
removals  were  tax  exempt.  Needed  to 
trace  transactions  for  protection  of  the 
revenue. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
101. 

Estimated  Burden  Hours  Per 
Recordkeeper:  5  hours. 
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Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  505  hours. 

OMB  Number:  1512-0373. 

Recordkeeping  Requirement  ID 
Number:  ATE  REC  5400/3. 

Type  of  Review:  Extension. 

Title:  RECORDS  AND  SUPPORTING 
DATA:  Importation,  Receipt,  Storage, 
and  Disposition  by  Licensed  Explosives 
Manufacturers,  Importers,  Dealers,  and 
Users. 

Description:  These  records  show  daily 
activities  in  the  importation, 
manufacture,  receipt,  storage,  and 
disposition  of  all  explosive  materials 
covered  under  18  U.S.C.  Chapter  40. 
The  records  are  used  to  show  where  and 
to  whom  explosive  materials  are  sent, 
thereby  ensuring  that  any  diversions 
will  be  readily  apparent,  and,  if  lost  or 
stolen,  ATF  will  be  immediately 
notified  on  discovery  of  the  loss  or  theft. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
10,519. 

Estimated  Burden  Hours  Per 
Recordkeeper:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  hours. 

OMB  Number:  1512-0543. 

Form  Number:  ATF  F  5300.11  A. 

Type  of  Review:  Extension. 

Title:  Annual  Firearms  Manufacturing 
and  Exportation  Report  of 
Semiautomatic  Assault  Weapons. 

Description:  The  purpose  for  which 
the  information  is  collected  includes 
witness  qualifications,  congressional 
investigations,  court  decisions  and 
disclosure,  furnishing  information  to 
other  Federal  agencies  and  compliance 
inspections.  The  form  will  capture 
information  on  semiautomatic  assault 
weapons  that  is  not  correctly  captured 
on  ATFF5300.il. 

Respondents:  Business  or  other  for- 
profit  ,  Federal  Government,  State,  Local 
or  Tribal  Government. 

Estimated  Number  of  Respondents: 
1,556. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
156  hours. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  Room  3200,  650 
Massachusetts  Avenue,  N\V., 
Washington,  DC  20226. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 


Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 
|FR  Doc,  98-21829  Filed  8-13-98;  8:45  am] 
BILLING  CODE  4810-31-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Heroic 
Armor  of  the  Italian  Renaissance: 
Filippo  Negroli  and  His 
Contemporaries" 


action:  Notice. 


ACTION:  Notice. 


summary:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359,  March  29.  1978), 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2,  1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit  "Heroic  Armor 
of  the  Italian  Renaissance:  Filippo 
Negroli  and  His  Contemporaries", 
imported  from  abroad  for  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Metropolitan 
Museum  of  Art  from  on  or  about 
October  5,  1998  to  on  or  about  January- 
21,  1999,  is  in  the  national  interest. 
Public  Notice  of  these  determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorie  Nierenberg,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
202/619-6084,  and  the  address  is  Room 
700,  U.S.  Information  Agency,  301  4th 
St.,  S.W.,  Washington,  D.C.  20547-0001. 

Dated:  August  10,  1998. 
R.  Wallace  Stuart, 

Deputy  General  Counsel 

|FR  Doc.  98-21925  Filed  8-13-98;  8:45  am] 

BILLING  CODE  8230-01 -M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "New 
York  Begins:  A  Rare  Drawing  of  New 
Amsterdam  (c.  1650-54)" 

AGENCY:  United  States  Information 
Agency. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authoritv  vested  in  me  bv  the  Act  of 
October  19. 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  F.R.  13359.  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27,  1985  (50  FR.  27393.  July  2, 
1985).  1  herebv  determine  that  the 
objects  on  the  list  specified  below,  to  be 
included  in  the  exhibit.  "New  York 
Begins:  A  Rare  Drawing  of  New- 
Amsterdam."  imported  from  abroad  for 
the  temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  Museum  of  the 
City  of  New  York,  in  New  York,  New- 
York,  from  on  or  about  September  19, 
1998,  to  on  or  about  November  29,  1998. 
is  in  the  national  interest.  Public  Notice 
of  these  determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Caldwell,  Assistant  General 
Counsel.  Office  of  the  General  Counsel. 
202/619-6982.  and  the  address  is  Room 
700,  U.S.  Information  Agencv.  301  4th 
Street,  SW  ,  Washington.  DC  20547- 
0001. 

Dated  .^ugust  10,  1998 
Les  Jin, 

General  Counsel. 
[FR  Doc.  98-21924  Filed  8-13-98.  8  45  ami 

BILUNG  CODE  8230-01 -M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Special  Medical  Advisory  Group, 
Notice  of  Meeting 

As  required  by  the  Federal  Advison.- 
Committee  Act.  the  VA  hereby  gives 
notice  that  the  Special  Medical 
Advisorv  Group  has  scheduled  a 
meeting  on  September  16,  1998,  The 
meeting  will  convene  at  8:30  a.m.  and 
end  at  about  4:00  p,m.  The  meeting  will 
be  held  in  Room  830  at  VA  Central 
Office,  810  Vermont  Avenue,  NW.. 
Washington,  D.C.  The  purpose  of  the 
meeting  is  to  advise  the  Secretary  and 
Under  Secretary  for  Health  relative  to 
the  care  and  treatment  of  disabled 
veterans,  and  other  matters  pertinent  to 
the  Department's  Veterans  Health 
Administration  (\'HA). 

The  agenda  for  the  meeting  will 
include  discussion  of  telemedicine, 
go\'ernment  computerized  patient 
record,  quality  and  safety,  long  term 
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care  and  unfunded  mandates  in  a  fixed 
budget. 

All  sessions  will  be  open  to  the 
public.  Those  wishing  to  attend  should 
contact  Brenda  Goodworth.  Office  of  the 
Lender  Secretary  for  Health.  Department 
of  Veterans  Affairs.  Her  phone  number 
IS  202-273-5878. 

Dated:  August  10.  WM 
Bv  Direction  of  the  Sec  retarv. 
Heyward  Bannister, 

Coinrr)ittfc  Manaiicnient  OftiriT 

IFK  Do(  ,  98-2:4.'!<)  Fileil  8-r!-')H.  8  4t  c3m| 
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Protection  Agency 

Draft  Water  Quality  Criteria  Methodology 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[WH-FRL-6141-3] 

Draft  Water  Quality  Criteria 
Methodology  Revisions:  Human  Health 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Draft  Revisions  to  the 
Methodology  for  Deriving  Ambient 
Water  Quality  Criteria  for  the  Protection 
of  Human  Health. 

SUMMARY:  EPA  is  announcing  the 
availability  for  public  comment  of  draft 
revisions  to  the  Methodology  for 
Deriving  Ambient  Water  Quality  Criteria 
for  the  Protection  of  Human  Health 
("AWQC  Methodology  Revisions' ) 
published  pursuant  to  Section  304(a)(1) 
of  the  Clean  Water  Act  (CWA).  These 
AWQC  Methodology  Revisions,  once 
finalized,  will  supersede  the  e.xisting 
Guidelines  and  Methodologv  Used  in 
the  Preparation  of  Health  Effect 
Assessment  Chapters  of  the  Consent 
Decree  Water  Criteria  Documents  ('IQHO 
AWQC  National  Guidelines"), 
published  bv  EPA  in  November  1980 
(45  FR  79347.  Appendix  C).  Todav's 
document  is  intended  to  satisfv  the 
requirements  of  Section  304(a)(1)  of  the 
C\VA  that  EPA  periodically  revise 
criteria  for  water  quality  to  accuratelv 
reflect  the  latest  scientific  knowledge  on 
the  kind  and  extent  of  all  identitiable 
effects  on  health  and  welfare  that  may 
be  expected  from  the  presence  of 
pollutants  in  any  body  of  water, 
including  ground  water.  These  AWQC 
Methodology  Revisions  are  necessitated 
by  the  many  significant  scientific 
advances  that  have  occurred  during  the 
past  17  years  in  such  key  areas  as  cancer 
and  noncancer  risk  assessments, 
exposure  assessments,  and 
bioat;cumulation.  These  revisions  are 
not  regulations  and  do  not  impose 
legally-binding  requirements  on  EP.-\, 
States,  Territories,  Tribes,  or  the  public. 
Also  published  as  part  of  this  document 
are  draft  AWQC  criteria  document 
summaries  for  three  contaminants  that 
reflect  the  Draft  AWQC  Methndologv 
Revisions. 

AVAILABILITY  OF  DOCUMENTS:  The  Draft 
AWQC  Methodology  Revisions  are 
published  below.  Copies  of  the 
technical  support  document  and  the 
three  complete  criteria  documents  cited 
in  this  document  mav  be  obtained  troni 
the  U.S.  EPA  National  Center  for 
Environmental  Publications  and 
Information  (NCEPI),  11029  Kenwood 
Road,  Cincinnati,  OH  4,5242  or  (513) 
489-8190.  Materials  in  the  public 
docket  will  be  available  for  public 


inspection  and  copying  during  normal 
business  hours  at  the  Office  of  Water 
Docket,  401  M  St.,  S.W.,  Washington. 
D.C.  20460  by  appointment  only. 
Appointments  may  be  made  by  calling 
(202)  260-3027  and  requesting  item  W- 
97-20.  A  reasonable  fee  will  be  charged 
for  photocopies. 

Selected  documents  supporting  the 
Draft  AWQC  Methodology  Revisions 
will  also  be  available  for  viewing  by  the 
[jublic  at  the  following  locations: 

I.  Region  1  Library,  JFK  Federal 

Building,  One  Congress  Street. 
Boston,  MA  02203  (617)  565-3300 

II.  Region  2  Library,  290  Broadway,  16th 

Floor,  New  York,  NY  10007  (212) 
637-3185 

III.  Region  3  Library,  841  Chestnut 

Building,  Philadelphia,  PA  19107 
(215) 566-5254 

IV.  Region  4  Library,  Atlanta  Federal 

Center,  61  Forsyth  St,  SW,  9th  Floor 
Tower,  AtlantaXA  30303-3104 
(404) 347-4216 

V.  Region  5  Library.  77  West  Jackson 

Boulevard.  Chicago.  IL  60604-3590 
(312) 353-2022 

VI.  Region  6  Library,  1445  Ross  Avenue, 

Dallas,  TX  75202  (214)  665-6424 

VII.  Region  7  Information  Resource 
Center,  726  Minnesota  Avenue, 
Kansas  City,  KS  66101-2728  (913) 
551-7241  " 

VIII.  Region  8  Library,  999  18th  Street. 
Suite  500,  Denver.  CO  80202-2466 
(303) 312-6746 

IX.  Region  9  Library,  75  Hawthorne 

Street,  San  Francisco,  CA  94105 
(415) 744-1517 

X.  Region  10  Library,  1200  Sixth 

Avenue,  Seattle,  WA  98101  (206) 
533-1289 

DATES:  EPA  will  accept  public 
comments  on  the  Draft  AWQC 
Methodology  Revisions  on  or  before 
December  14,  1998.  Comments 
postmarked  after  this  date  mav  not  be 
considered. 

ADDRESSES:  An  original  and  three  copies 
of  all  comments  and  enclosures, 
inc:luding  references,  on  the  draft 
AWQC  Methodology  Revisions  should 
be  addressed  to  the  W-97-20  Docket 
Clerk,  Water  Docket  (4101),  U.S.  EPA, 
401  M  St.,  S.W.,  Washington.  D.C. 
20460.  Electronic  comments  must  be 
submitted  as  a  WordPerfect  5.1  or  WP 
6. 1  file  or  as  an  ASCII  file  avoiding  the 
use  of  special  characters.  Comments  and 
data  will  also  be  accepted  on  disks  in 
WordPerfect  5.1  or  WP  6.1  or  ASCII  file 
format.  Electronic  comments  on  this 
document  may  be  filed  via  e-mail  at: 
ow-docket@epamail.epa.gov. 
Commenters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
should  include  a  self-addressed 


stamped  envelope.  No  facsimiles  (faxes) 
will  be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  Borum  (4304).  U.S.  EPA.  401  M 
St.  S.W.,  Washington,  D.C.  20460 
(Telephone:  (202)  260-8996). 
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GLI  Great  Lakes  Water  Quality 

Initiative. 
lARC  International  Agency  for 

Research  on  Cancer. 
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LMS 
LOAEL 

LR 
MCL 

MCLG 

MF 

mg 

ml 

MoA 

MoE 

MoS 

NGHS 

NHANES 

NIEHS 

NOAEL 

NOEL 
NPDES 

NTIS 

NTR 
ODES 

PAH 

PBPK 

PCB 

PCS 

Pdp 
POC 
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RDA 

RfC 
RfD 
RPF 
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RSD 
SAR 

SAB 

SDWA 

SF 

STORET 

TCDD-dioxin 

TEAM 

TEF 

TMDL  ' 
TSD 

USDA 

UF 
WOBEL 


Linear  Multistage  Model. 
Lowest  Observed  Adverse 

Eflect  Level. 
Lifetime  Risk. 
Maximum  Contaminant 

Level. 
Maximum  Contaminant 

Level  Goal. 
Modilying  Factor. 
Milligrams. 
Milliliters. 
Mode  of  Action. 
Margin  of  Exposure. 

Margin  of  Safety. 

National  Center  for  Health 
Statistics. 

National  Health  and  Nutri- 
tion Examination  Survey. 

National  Institute  of  Envi- 
ronmental Health 
Sciences. 

No  Observed  Adverse  Ef- 
fect Level. 

No  Observed  Effect  Level. 

National  Pollutant  Dis- 
charge Elimination  Sys- 
tem. 

National  Technical  Informa- 
tion Service. 

National  Toxics  Rule. 

Ocean  Data  Evaluation 
System. 

Polycyclic  Aromatic  Hydro- 
carbon. 

Physiologically  Based 
Pharmacokinetic. 

Polychlorinated 
BIPHENYLS. 

Permits  Compliance  Sys- 
tem. 

Point  of  Departure. 

Particulate  Organic  Car- 
bon. 

Cancer  Potency  Factors. 

Recommended  Daily  Al- 
lowance. 

Reference  Concentration. 

Reference  Dose. 

Relative  Potency  Factor. 

Relative  Source  Contribu- 
tion. 

Risk  Specific  Dose. 

Structure-Activity  Relation- 
ship. 

Science  Advisory  Board. 

Safe  Drinking  Water  Act. 

Safety  Factor. 

Storage  Retneval. 

Tetrachlorodibenzo-p- 
dioxin. 

Total  Exposure  Assess- 
ment Methodology. 

Toxicity  Equivalency  Fac- 
tor. 

Total  Maximum  Daily  Load. 

Technical  Support  Docu- 
ment. 

United  States  Department 
of  Agriculture. 

Uncertainty  Factor. 

Water  Quality-Based  Efflu- 
ent Limits. 
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Summary  of  Today's  Action 

I.  Background 

Section  304(a)(1)  of  the  Clean  Water 
Act  requires  EPA  to  develop  and 
periodically  revise  criteria  for  water 
quality  accurately  reflecting  the  latest 
scientific  knowledge.  In  1980,  EPA 
published  ambient  water  quality  criteria 
(AVVQC)  for  64  pollutants/pollutant 
classes  and  provided  a  methodology  for 
deriving  the  criteria.  The  1980  AVVQC 
National  Guidelines  for  developing 
human  health  AWQC  addressed  three 
types  of  endpoints:  noncancer,  cancer 
and  organoleptic  (taste  and  odor)  effects. 
Criteria  values  for  the  protection  against 
noncancer  and  cancer  effects  were 
estimated  by  using  risk  assessment- 
based  procedures,  including 
extrapolation  from  animal  toxicity  or 
human  epidemiological  studies.  Basic 
human  exposure  assumptions  were 
applied  to  the  criterion  equation,  such 
as:  the  exposed  individual  is  a  70- 
kilogram  adult  male;  the  assumed 
consumption  of  freshwater  and 
estuarine  fish  and  shellfish  is  6.5  grams/ 
day;  and  the  assumed  ingestion  rate  of 
drinking  water  is  2  liters/day.  When 
using  cancer  as  the  critical  risk 
assessment  endpoint,  which  was 
assumed  not  to  have  a  threshold,  the 
AWQC  were  presented  for  information 
purposes  as  a  range  of  concentrations 
associated  with  specified  incremental 
lifetime  risk  levels  (/.e.,  a  range  from 
10  "  5  to  10  "  ^).  When  using  noncancer 
effects  as  the  critical  endpoint,  the 
AVVQC  reflected  an  assessment  of  a  "no- 
effect"  level,  since  noncancer  effects 
generally  exhibit  a  threshold. 

Scientific  Advances  Since  1980 

Since  1980,  EPA  risk  assessment 
practices  have  evolved  significantly, 
particularly  in  the  areas  of  cancer  and 
noncancer  risk  assessments,  exposure 
assessments  and  bioaccumulation.  In 
cancer  risk  assessment,  there  have  been 
advances  with  respect  to  the  use  of 
mode  of  action  information  to  support 
both  the  identification  of  carcinogens 
and  the  selection  of  procedures  to 
characterize  risk  at  low, 
environmentally  relevant  exposure 
levels.  Related  to  this  is  the 
development  of  new  procedures  to 
quantify  cancer  risks  at  low  doses  to 
replace  the  current  default  use  of  the 
linearized  multistage  (LMS)  model.  In 
noncancer  risk  assessment,  the  Agency 
is  moving  toward  the  use  of  the 
benchmark  dose  (BMD)  and  other  dose- 
response  approaches  in  place  of  the 
traditional  NOAEL  approach  to  estimate 
a  reference  dose  or  concentration.  In 
exposure  analysis,  several  new  studies 
have  addressed  water  consumption  and 


fish  tissue  consumption.  These 
exposure  studies  provide  a  more  current 
and  comprehensive  description  of 
national,  regional  and  special 
population  consumption  patterns  that 
EPA  has  reflected  in  the  Draft  AWQC 
Methodology  Revisions.  In  addition, 
more  formalized  procedures  are  now 
available  to  account  for  human  exposure 
to  multiple  sources  when  setting  health 
goals  such  as  AWQC  that  have 
addressed  only  one  exposure  source. 
With  respect  to  bioaccumulation,  the 
Agency  has  moved  toward  the  use  of  a 
bioaccumulation  factor  (BAF)  to  reflect 
the  uptake  of  a  contaminant  from  all 
sources  [e.g.,  ingestion,  sediment)  by 
fish  and  shellfish,  rather  than  just  from 
the  water  column  as  reflected  by  the  use 
of  a  bioconcentration  factor  (BCF)  as 
included  in  the  1980  methodology.  The 
Agency  has  developed  detailed 
procedures  and  guidelines  for 
estimating  BAF  values. 

EPA  Human  Health  Risk  Assessment 
Guidelines  Developed  Since  1980 

When  the  1980  AWQC  National 
Guidelines  were  developed,  EPA  had 
not  yet  developed  formal  cancer  or 
noncancer  risk  assessment  guidelines. 
Since  then  EPA  has  published  several 
risk  assessment  guidelines  documents. 
In  1996,  the  Agency  published  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment  (61  FR  17960)  which  when 
finalized  will  supersede  the 
carcinogenic  risk  assessment  guidelines 
published  in  1986  (51  FR  33992).  In 
addition,  guidelines  for  mutagenicity 
assessment  were  also  published  in  1986 
(51  FR  34006).  The  Agency  also  issued 
guidelines  for  assessing  the  health  risks 
to  chemical  mixtures  in  1986  (51  FR 
34014).  With  respect  to  noncancer  risk 
assessment,  the  Agency  published 
guidelines  in  1988  for  assessing  male 
and  female  reproductive  risk  (53  FR 
24834)  and  in  1991  for  assessing 
developmental  toxicity  (56  FR  63798). 
The  guidelines  for  assessing 
reproductive  toxicity  were  subsequently 
updated  and  finalized  (61  FR  56274)  in 
1996.  In  1991,  the  Agency  also 
developed  an  external  review  draft  of 
revised  risk  assessment  guidelines  for 
noncancer  health  effects.  In  1995,  EPA 
also  proposed  guidelines  for 
neurotoxicity  risk  assessment  (60  FR 
52032). 

In  addition  to  these  risk  assessment 
guidelines,  EPA  also  published  the 
"Exposure  Factors  Handbook"  in  1989, 
which  presents  commonly  used  Agency 
exposure  assumptions  and  the  surveys 
from  which  they  are  derived.  The 
Exposure  Factors  Handbook  (EPA/600/ 
P-95/002Fa)  was  updated  in  1997.  In 
1992,  EPA  published  the  revised 
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Guidelines  for  Exposure  Assessment  (57 
FR  22888),  which  describe  general 
concepts  of  exposure  assessment, 
including  definitions  and  associated 
units,  and  provide  guidance  on 
planning  and  conducting  an  exposure 
assessment.  Also,  in  the  1980s  the 
Agency  published  the  Total  Exposure 
Assessment  Methodology  (TEAM), 
which  presents  a  process  for  conducting 
comprehensive  evaluation  of  human 
exposures.  The  Agency  has  recently 
developed  the  Relative  Source 
Contribution  Policy,  which  is  currently 
undergoing  Agency  review,  for  assessing 
total  human  exposure  to  a  contaminant 
and  allocating  the  R£D  among  the  media 
of  concern.  In  1997,  EPA  developed 
draft  Guiding  Principles  for  Monte  Carlo 
analysis. 

Also,  in  1986,  the  Agency  made 
available  to  the  public  the  Integrated 
Risk  Information  System  (IRIS).  IRIS  is 
a  data  base  that  contains  risk 
information  on  the  cancer  and 
noncancer  effects  of  chemicals.  The  IRIS 
assessments  are  peer  reviewed  and 
represent  EPA  consensus  positions 
across  the  Agency's  program  offices  and 
regional  offices.  In  1995,  the  Agency 
initiated  an  IRIS  pilot  program  to  test 
improvements  to  the  internal  peer 
review  and  consensus  processes,  and  to 
provide  more  integrated 
characterizations  of  cancer  and 
noncancer  health  effects. 

Differing  Risk  Assessment  and  Risk 
Management  Approaches  for  AWQC 
and  MCLGs 

Another  reason  for  these  revisions  is 
the  need  to  bridge  the  gap  between  the 
differences  in  the  risk  assessment  and 
risk  management  approaches  used  by 
EPA's  Office  of  Water  for  the  derivation 
of  AWQC  under  the  authority  of  the 
CWA  and  MCLGs  (Maximum 
Contaminant  Level  Goals)  under  the 
Safe  Drinking  Water  Act  (SDWA).  Three 
notable  differences  are  with  respect  to 
the  treatment  of  chemicals  designated  as 
Group  C  possible  human  carcinogens — 
under  the  1986  GuideUnes  for 
Carcinogen  Risk  Assessment,  the 
consideration  of  non water  sources  of 
exposure  when  setting  an  AWQC  or 
MCLG  for  a  noncarcinogen,  and  cancer 
risk  ranges. 

1.  Group  C  Chemicals.  Chemicals 
have  been  typically  classified  as  Group 
C — i.e.,  possible  human  carcinogens' — 
under  the  existing  (1986)  EPA  cancer 
classification  scheme  for  any  of  the 
following  reasons: 

(1)  Carcinogenicity  has  been 
documented  in  only  one  test  species 
and/or  only  one  cancer  bioassay  and  the 
results  do  not  meet  the  requirements  of 
"sufficient  evidence." 


(2)  Tumor  response  is  of  marginal 
significance  due  to  inadequate  design  or 
reporting. 

(3)  Benign,  but  not  malignant,  tumors 
occur  with  an  agent  showing  no 
response  in  a  variety  of  short-term  tests 
for  mutagenicity. 

(4)  There  are  responses  of  marginal 
statistical  significance  in  a  tissue  known 
to  have  a  high  or  variable  background 
rate. 

The  1986  Guidelines  for  Carcinogen 
Risk  Assessment  specifically  recognized 
the  need  for  flexibility  with  respect  to 
quantifying  the  risk  of  Group  C  agents. 
The  guidelines  noted  that  agents  judged 
to  be  in  Group  C,  possible  human 
carcinogens,  may  generally  be  regarded 
as  suitable  for  quantitative  risk 
assessment,  but  that  case-by-case 
judgments  may  be  made  in  this  regard. 

The  EPA  Office  of  Water  has 
historically  treated  Group  C  chemicals 
differently  under  the  CWA  and  the 
SDWA.  It  is  important  to  note  that  the 
1980  AWQC  National  Guidelines  for 
setting  AWQC  under  the  CWA  predated 
EPA's  carcinogen  classification  system, 
which  was  proposed  in  1984  (49  FR 
46294)  and  finafized  in  1986  (51  FR 
33992).  The  1980  AWQC  National 
Guidelines  did  not  explicitly 
differentiate  among  agents  with  respect 
to  the  weight-of-evidence  for 
characterizing  them  as  likely  to  be 
carcinogenic  to  humans.  For  all 
pollutants  judged  as  having  adequate 
data  for  quantifying  carcinogenic  risk — 
including  those  now  classified  as  Group 
C — AWQC  were  derived  based  on  data 
on  cancer  incidence.  In  the  November 
1980  Federal  Register  document,  EPA 
emphasized  that  the  AWQC  for 
carcinogens  should  state  that  the 
recommended  concentration  for 
maximum  protection  of  human  health  is 
zero.  At  the  same  time,  the  criteria 
published  for  specific  carcinogens 
presented  water  concentrations  for  these 
pollutants  corresponding  to  individual 
lifetime  cancer  risk  levels  in  the  range 
of  lO-'^to  10-5. 

In  the  development  of  national 
primary  drinking  water  regulations 
under  the  SDWA,  EPA  is  required  to 
promulgate  a  health-based  MCLG  for 
each  contaminant.  The  Agency  poUcy 
has  been  to  set  the  MCLG  at  zero  for 
chemicals  with  strong  evidence  of 
carcinogenicity  associated  with 
exposure  fi-om  water.  For  chemicals 
with  limited  evidence  of 
carcinogenicity,  including  many  Group 
C  agents,  the  MCLG  is  usually  obtained 
using  an  RfD  based  on  its  noncancer 
effects  with  the  application  of  an 
additional  uncertainty  factor  of  1  to  10 
to  account  for  its  possible 
carcinogenicity.  If  valid  noncancer  data 


for  a  Group  C  agent  are  not  available  to 
establish  an  RfD  but  adequate  data  are 
available  to  quantify  the  cancer  risk, 
then  the  MCLG  is  based  upon  a  nominal 
lifetime  excess  cancer  risk  calculation  in 
the  range  of  10"  *  to  lO-*  (ranging  from 
one  case  in  a  population  of  one  hundred 
thousand  to  one  case  in  a  population  of 
one  million).  Even  in  those  cases  where 
the  RflD  approach  has  been  used  for  the 
derivation  of  the  MCLG  for  a  Group  C 
agent,  the  drinking  water  concentrations 
associated  with  excess  cancer  risks  in 
the  range  of  10    '  to  10"*  were  also 
provided  for  comparison. 

It  should  also  be  noted  that  EPAs 
pesticides  program  has  applied  both  of 
the  previously  described  methods  for 
addressing  Group  C  chemicals  in 
actions  taken  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  and  finds  both  methods 
applicable  on  a  case-by-case  basis. 
Unlike  the  drinking  water  program, 
however,  the  pesticides  program  does 
not  add  an  extra  uncertainty  factor  to 
account  for  potential  carcinogenicity 
when  using  the  RfD  approach. 

2.  Consideration  of  Nonwater  Sources 
of  Exposure.  The  1980  AWQC  National 
Guidelines  for  setting  AWQC 
recommended  that  contributions  from 
nonwater  sources,  namely  air  and  non- 
fish  dietary  intake,  be  subtracted  from 
the  ADI.  thus  reducing  the  amount  of 
the  ADI  "available"  for  water-related 
sources  of  intake.  In  practice,  however, 
when  calculating  human  health  criteria, 
these  other  exposures  were  generally 
not  considered  because  reliable  data  on 
these  exposure  pathways  were  not 
available.  Consequently,  the  AWQC 
were  usually  derived  such  that  drinking 
water  and  fish  ingestion  accounted  for 
the  entire  ADI  (now  called  RfiD). 

In  the  drinking  water  program,  a 
similar  "subtraction"  method  was  used 
in  the  derivation  of  MCLGs  proposed 
and  promulgated  in  drinking  water 
regulations  through  the  mid-1980s. 
More  recently,  the  drinking  water 
program  has  consistently  used  a 
"percentage"  method  in  the  derivation 
of  MCLGs  for  noncarcinogens.  In  this 
approach,  the  percentage  of  total 
exposure  typically  accounted  for  by 
drinking  water,  referred  to  as  the 
relative  source  contribution  (RSC).  is 
applied  to  the  RfD  to  determine  the 
maximum  amount  of  the  RfD 
"allocated"  to  drinking  water  reflected 
by  the  MCLG  value.  In  using  this 
percentage  procedure,  the  drinking 
water  program  also  applies  a  ceiling 
level  of  80  percent  of  the  RfD  and  a  floor 
level  of  20  percent  of  the  RfD.  That  is. 
the  MCLG  cannot  account  for  more  than 
80  percent  of  the  RfD,  nor  less  than  20 
percent  of  the  RfD. 
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The  drinking  water  program  usually 
takes  a  conservative  public  health 
approach  of  applying  an  RSC  factor  of 
20  percent  to  the  RtD  when  adequate 
exposure  data  do  not  exist,  assuming 
that  the  major  portion  (80  percent)  of 
the  total  exposure  comes  from  other 
sources,  such  as  diet. 

3.  Cancer  Risk  Ranges.  In  addition  to 
the  different  risk  assessment  approaches 
discussed  above  for  deriving  AVVQC  and 
MCLGs  for  Group  C  agents,  different 
risk  management  approaches  have 
arisen  between  the  drinking  water  and 
ambient  surface  water  programs  with 
respect  to  using  lifetime  excess  risk 
values  when  setting  health-based 
criteria  for  carcinogens.  As  indicated 
previously,  the  surface  water  program 
historically  derived  AVVQC  for 
carcinogens  that  generally  corresponded 
to  lifetime  excess  cancer  risk  levels  of 
10"^  to  10"'.  The  drinking  water 
program  has  set  MCLGs  for  Group  C 
agents  based  on  a  slightly  less  stringent 
risk  range  of  10"  *  to  10 -\  while 
MCLGs  for  chemicals  with  strong 
evidence  of  carcinogenicity  (that  is, 
classified  as  Group  A  (known)  or  B 
(probable)  human  carcinogen)  are  set  at 
zero. 

It  is  also  important  to  note  that  under 
the  drinking  water  program,  for  those 
substances  having  an  MCLG  of  zero, 
enforceable  Maximum  Contaminant 
Levels  (MCLs)  have  generally  been 
promulgated  to  correspond  with  cancer 
risk  levels  ranging  from  10"<'to  10~-*. 
Unlike  AWQC  and  MCLGs  which  are 
strictly  health-based  criteria,  MCLs  are 
developed  with  consideration  given  to 
the  costs  and  technological  feasibility  of 
reducing  contaminant  levels  in  water  to 
meet  those  standards. 

Steps  Taken  Toward  Evaluating  and 
Revising  the  1980  AWQC  National 
Guidelines 

In  order  to  begin  developing  a  "state- 
of-the-science"  approach  to  revising  the 
1980  AVVQC  National  Guidelines,  EPA 
prepared  an  issues  paper  that  described 
the  1980  methodology,  discussed  areas 
that  needed  strengthening,  and 
proposed  revisions.  This  paper  was  then 
distributed  for  review  and  comment  to 
experts  at  EPA  headquarters,  regional 
offices,  and  laboratories;  other  Federal 
Agencies,  such  as  the  Food  and  Drug 
Administration  (FDA),  the  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS).  and  the  Centers  for 
Disease  Control  and  Prevention  (CDC); 
State  health  organizations;  Canadian 
health  agencies;  academe:  and 
environmental,  industry,  and  consulting 
organizations. 

1.  September  1992  Xational 
Workshop.  On  September  13-16.  1992, 


more  than  100  invited  participants 
discussed  the  critical  issues  in  a 
workshop  convened  in  Bethesda, 
Maryland.  Based  on  their  expertise, 
attendees  were  assigned  to  specific 
technical  work  groups.  The  work  group 
topics  were  cancer  risk,  nonr:ancer  risk, 
exposure,  microbiology,  minimum  data, 
and  bioaccumulation.  Each  work  group 
member  received  a  set  of  detailed 
questions  that  served  to  focus 
discussions  on  critical  factors  in  the 
1980  AVVQC  National  Guidelines.  After 
the  work  group  members  deliberated 
separately  on  their  specific  technical 
areas,  all  workshop  participants  were 
given  the  opportunity  to  comment  on 
the  proceedings.  After  the  workshop 
concluded,  the  chairperson  for  each 
technical  work  group  prepared  a  written 
summary  of  that  group's  deliberations 
and  recommendations.  Each  work  group 
participant  was  given  the  opportunity  to 
review  and  comment  on  the  summaries; 
these  comments  were  used  to  prepare  a 
draft  of  the  proposed  revision  to  the 
methodology. 

2.  Science  Advisory  Board  Review. 
After  review  of  the  draft  of  the  proposed 
revisions  to  the  methodology  by  EPA, 
the  workshop  participants,  and  other 
relevant  parties,  a  summary  document 
was  submitted  for  review  and  comment 
to  the  Science  Advisory  Board  (SAB)  in 
January  1993  and  presented  to  the 
Drinking  Water  Committee  of  the  SAB 
during  its  meeting  on  February  8-9, 
1993.  The  SAB  presented  its  official 
comments  to  EPA  on  August  12,  1993. 
The  SAB  comments  have  been 
highlighted  and  addressed  in  each  of  the 
technical  areas  discussed  in  Appendix 
III  of  this  document.  A  complete  copy 
of  the  document  submitted  to  the  SAB 
and  SAB's  comments  are  available  in 
the  docket  accompanying  this 
document. 

3.  FSTRAC  Review.  At  the  Federal 
State  Toxicology  and  Risk  Analysis 
Committee  (FSTRAC)  meeting  on 
December  1-3,  1993,  in  Washington, 
D.C.,  several  State  representatives 
presented  their  opinions  on  the 
preliminary  draft  recommendations  for 
revisions  to  the  1980  AVVQC  National 
Guidelines.  A  summary  of  this  meeting 
is  presented  in  a  document  entitled 
■'Workshop  Summary;  State  Comments 
on  the  Preliminary  Draft  Revisions  of 
the  Methodology  for  Deriving  National 
Ambient  Water  Quality  Criteria  for  the 
Protection  of  Human  Health."  This 
document  is  also  available  for  review  in 
the  docket  supporting  this  proposal. 

4.  Water  Quality  Guidance  fer  the 
Great  Lakes  System.  In  March  1995, 
EPA  published  the  Final  Water  Quality 
Guidance  for  the  Great  Lakes  System  (60 
FR  15366).  The  Great  Lakes  Water 


Quality  Guidance,  developed  under 
Section  118(c)(2)  of  the  CWA,  provides 
water  quality  criteria  for  29  pollutants 
as  well  as  methodologies,  policies,  and 
procedures  for  Great  Lakes  States  and 
Tribes  to  establish  consistent,  long-term 
protection  for  fish  and  shellfish  in  the 
Great  Lakes  and  their  tributaries,  as  well 
as  for  the  people  and  wildlife  who 
consume  them.  In  developing  the 
methodology  to  derive  human  health 
criteria  for  the  waters  of  the  Great  Lakes 
System,  the  Agency  was  mindful  of  the 
need  for  consistency  with  the  planned 
changes  in  the  methodology  for  deriving 
national  AVVQC  for  the  protection  of 
human  health  presented  in  today's 
proposal.  Throughout  the  following  text, 
references  are  made  to  comparisons  of 
the  two  methodologies,  national  and 
Great  Lakes  Water  Quality  Guidance, 
especially  whenever  differences  occur 
due  to  regional  exposure  assumptions 
made  for  the  Great  Lakes  System. 

Major  Changes  in  the  Draft  AWQC 
Methodology  Revisions 

The  proposal  presents  several  changes 
from  the  1980  AWQC  National 
Guidelines; 

1.  EPA's  future  role  in  developing 
AVVQC  for  the  protection  of  human 
health  will  include  the  refinement  of  the 
revised  methodology,  the  development 
of  revised  criteria  for  chemicals  of  high 
priority  and  national  importance 
(including,  but  not  limited  to  chemicals 
that  bioaccumulate,  such  as  PCBs, 
dioxin,  and  mercury),  and  the 
development  or  revision  of  AWQC  for 
some  additional  priority  chemicals.  EPA 
does  not  plan  to  completely  revise  all  of 
the  criteria  developed  in  1980  or  those 
updated  as  part  of  the  proposed 
California  Toxics  Rule  (CTR)  62  FR 
42160,  August  5,  1997.  (This  rule 
proposes  for  California,  numeric  water 
quality  criteria  for  priority  toxic 
pollutants  necessary  to  fulfill  the 
requirements  of  Section  303(c)(2)(b)  of 
the  CWA.)  Further,  EPA  intends  to 
revise  304(a)  criteria  on  the  basis  of  one 
or  more  components  (e.g.,  BAF,  fish 
intake,  toxicological  assessment)  rather 
than  a  full  set  of  components.  Appendix 
II  of  the  FR  document  discusses  how  the 
Agency  is  proposing  to  implement  the 
methodology  and  revise  the  304(a) 
criteria.  EPA  also  discusses  the  role  of 
304(a)  criteria  in  State/Tribal  adoption 
of  water  quality  standards  under  Section 
303(c)  ofthe  CWA,  EPA's 
responsibilities  in  reviewing  and 
approving  State/Tribal  standards,  and 
EPA's  duties  in  regards  to  promulgating 
State/Tribal  standards  when  necessary. 
2.  EPA  encourages  States  and  Tribes 
to  use  the  revised  methodology,  once 
finalized,  to  develop  or  revise  AWQC  to 
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appropriately  reflect  local  conditions. 
EPA  believes  that  AWQC  inherently 
require  several  risk  management 
decisions  that  are,  in  many  cases,  better 
made  at  the  State  and  Tribal  level  [e.g.. 
fish  consumption  rates,  target  risk 
levels).  EPA  will  continue  to  develop 
and  update  necessary  toxicological  and 
exposure  data  needed  in  the  derivation 
of  AWQC  that  may  not  be  practical  for 
the  States  or  Tribes  to  obtain.  EPA 
encourages  States  and  Tribes  to  use 
local  or  regional  fish  consumption  data 
when  available. 

3.  The  equations  for  deriving  AWQC 
include  toxicological  and  exposure 
assessment  parameters  which  are 
derived  from  scientific  analysis,  science 
policy,  and  risk  management  decisions. 
For  example,  parameters  such  as  a  field- 
measured  BAF  or  a  point  of  departure 
from  an  animal  study  (in  the  form  of  a 
LOAEL/NOAEL/LEDio)  are  scientific 
values  which  are  empirically  measured, 
whereas  the  decision  to  use  animal 
effects  as  a  surrogate  for  human  effects 
involves  judgment  on  the  part  of  the 
EPA  (and  similarly,  by  other  agencies) 
as  to  the  best  practice  to  follow  when 
human  data  are  lacking.  Such  a  decision 
is,  therefore,  a  matter  of  science  policy. 
On  the  other  hand,  the  choice  of  default 
fish  consumption  rates  for  protection  of 
a  certain  percentage  of  the  general 
population,  is  clearly  a  risk  management 
decision.  In  many  cases,  the  Agency  has 
selected  parameters  using  its  best 
judgment  regarding  the  overall 
protection  afforded  by  the  resulting 
AWQC  when  all  parameters  are 
combined.  Appendix  I  discusses  in 
detail  the  differences  between  science, 
science  policy,  and  risk  management. 
Appendix  I  also  provides  further  details 
with  regard  to  risk  characterization  as 
related  to  this  methodology,  with 
emphasis  placed  on  explaining  the 
uncertainties  in  the  overall  risk 
assessment. 

4.  The  Draft  AWQC  Methodology 
Revisions  provide  an  alternative  to 
expressing  AWQC  as  a  water 
concentration.  AWQC  may  also  be 
expressed  in  terms  of  a  fish  tissue 
concentration.  For  some  substances, 
particularly  those  that  are  expected  to 
exhibit  substantial  bioaccumulation,  the 
AWQC  derived  using  the  above 
equations  may  have  extremely  low 
values,  possibly  below  the  practical 
limits  for  detecting  and  quantifying  the 
substance  in  the  water  column.  It  may, 
therefore,  be  more  practical  and 
meaningful  in  these  ca.ses  to  focus  on 
the  concentration  of  those  substances  in 
fish  tissue,  since  fish  ingestion  would  be 
the  predominant  source  of  exposure  for 
substances  that  bioaccumulate. 


5.  EPA  is  proposing  an  incidental 
water  ingestion  exposure  rate  of  0.01  U 
day  to  account  for  long-term  incidental 
recreational  ingestion  (i.e.,  swimming, 
boating,  fishing)  for  use  in  those  cases 
where  AWQC  are  developed  for 
recreational  waters  that  are  not  used  as 
drinking  water  sources. 

6.  AWQC  for  the  protection  of  human 
health  are  designed  to  minimize  the  risk 
of  adverse  effects  occurring  to  humans 
from  chronic  (lifetime)  exposure  to 
substances  through  the  ingestion  of 
drinking  water  and  consumption  of  fish 
obtained  from  surface  waters.  The 
Agency  is  not  recommending  the 
development  of  additional  water  quality 
criteria  similar  to  the  "drinking  water 
health  advisories"  that  focus  on  acute  or 
short-term  effects,  since  these  are  not 
seen  routinely  as  having  a  meaningful 
role  in  the  water  quality  criteria  and 
standards  program. 

However,  there  may  be  some 
instances  where  the  consideration  of 
short-term  toxicity  and  exposure  in  the 
derivation  of  AWQC  is  warranted. 
Although  the  AWQC  are  based  on 
chronic  health  effects  data  (both  cancer 
and  noncancer  effects),  the  criteria  are 
intended  to  also  be  protective  with 
respect  to  adverse  effects  that  may 
reasonably  be  expected  to  occur  as  a 
result  of  elevated  short-term  exposures. 
That  is,  through  the  use  of  conservative 
assumptions  with  respect  to  both 
toxicity  and  exposure  parameters,  the 
resulting  AWQC  values  should  provide 
adequate  protection  not  only  for  the 
general  population  over  a  lifetime  of 
exposure,  but  also  for  special 
subpopulations  who,  because  of  high 
water-  or  fish-intake  rates,  or  because  of 
biological  sensitivities,  have  an 
increased  risk  of  receiving  a  dose  that 
would  elicit  adverse  effects  from  short- 
term  exposures.  The  Agency  recognizes, 
however,  that  there  may  be  some  ca.ses 
where  the  AWQC  values  based  on 
chronic  toxicity  may  not  provide 
adequate  protection  for  a  subpopulation 
at  special  risk  from  such  exposures.  The 
Agency  encourages  States,  Tribes,  and 
others  employing  the  proposed 
methodology  to  give  consideration  to 
such  circumstances  in  deriving  criteria 
to  ensure  that  adequate  protection  is 
afforded  to  all  identifiable 
subpopulations.  (Appendix  III  discusses 
this  in  greater  detail.) 

7.  For  noncarcinogens,  risk  managers 
may  select  another  value  within  an  RfD 
range  rather  than  the  default  point 
estimate  RfD  value,  in  criteria 
development,  where  a  rationale  for  the 
range  and  the  value  selected  can  be 
provided.  General  guidance  for  the  use 
of  values  within  the  RfD  range  is 
provided  based  on  the  overall 


uncertainty  associated  with  the  RfD  and 
when  adverse  health  effects  in  children 
are  not  the  basis  for  the  RfD.  For 
example,  if  the  IRIS  RfD  is  1  mg/kg/day 
and  the  uncertainty  factor  (UF)  is  1.000, 
a  log-symmetrical  order  of  magnitude 
around  1  mg/kg/day  could  be  used 
resulting  in  a  range  of  0.3  to  3  mg/kg/ 
day.  If  the  UF  were  less  than  1.000,  the 
overall  range  would  be  reduced 
accordingly  (e.g..  Vj  log  for  UFs  between 
100  and  1,000;  and  no  range  for  UFs  of 
100  or  less).  However.  EPA  would  select 
the  point  estimate  as  a  default  (the 
midpoint  within  the  range)  when 
calculating  a  304(a)  criteria  value  for  the 
purposes  of  promulgating  State  or  Tribal 
water  quality  standards. 

8.  The  Draft  AWQC  Methodology 
Revisions  reflect  EPA's  1996  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment.  For  instance,  mode  of 
action  (MoA)  information  is  used  to 
determine  the  most  appropriate  low- 
dose  extrapolation  approach  for 
carcinogenic  agents.  The  dose-response 
assessment  under  the  new  guidelines  is 
a  two-step  process.  In  the  first  step,  the 
response  data  are  modeled  in  the  range 
of  empirical  observation.  Modeling  in 
the  observed  range  is  done  with 
biologically  based  or  appropriate  curve- 
fitting  modeling.  In  the  second  step, 
extrapolation  below  the  range  of 
observation  is  accomplished  by 
biologically  based  modeling  if  there  are 
sufficient  data  or  by  a  default  procedure 
(linear,  nonlinear,  or  both).  A  point  of 
departure  for  extrapolation  is  estimated 
from  modeling  observed  data.  The  lower 
95  percent  confidence  limit  on  a  dose 
associated  with  10  percent  extra  risk 
(i.e..  LEDio)  is  proposed  as  a  standard 
point  of  departure  for  low-dose 
extrapolation.  If  it  is  determined  that  the 
MoA  understanding  supports  a 
nonlinear  extrapolation,  the  AWQC  is 
derived  using  the  nonlinear  default 
which  is  based  on  a  margin  of  exposure 
(MoE)  analysis  for  the  point  of  departure 
(e.g..  the  LEDio)  and  applying  a  safety 
factor(s)  in  the  risk  management.  The 
linear  default  would  be  considered  for 
those  agents  that  are  better  supported  by 
the  assumption  of  linearity  (e.g..  direct 
DNA  reactive  mutagens)  for  their  MoA. 
A  linear  approach  would  also  be 
applied  when  inadequate  or  no 
information  is  available  to  explain  the 
carcinogenic  MoA  as  a  science  policy 
choice  in  the  interest  of  public  health 
The  linear  default  is  a  straight  line 
extrapolation  to  the  origin  (i.e..  zero 
dose,  zero  extra  risk)  from  the  point  of 
departure  (e.g..  LEDio)  ide.ntified  in  the 
observable  response  range.  There  may 
be  situations  where  it  is  appropriate  to 
apply  both  the  linear  and  nonlinear 
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default  procedures  (e.g..  for  an  agent 
that  is  both  DNA  reactive  and  active  as 
a  promoter  at  higher  doses). 

9.  For  substances  that  are 
carcinogenic,  particularly  those  for 
which  the  mode  of  action  suggests 
noniinearity  at  low  doses,  the  Agency 
recommends  that  an  integrated 
approach  be  taken  in  looking  at  cancer 
and  noncancer  effects,  and  if  one 
pathway  does  not  predominate,  AVVQC 
values  should  be  determined  for  both 
carcinogenic  and  noncarcinogenic 
effects.  The  lower  of  the  resulting  values 
should  be  used  for  the  AVVQC. 

10.  When  deriving  AVVQC  for 
noncarcinogens  and  nonlinear 
carcinogens,  a  factor  must  be  included 
to  account  for  other  nonwater  exposure 
sources  so  that  the  entire  RfD,  or  [Point 
of  Departure  (Pdp)  divided  by  a  safety 
factor  (SF):  (Pdp)/SF)1  is  not  allocated  to 
drinking  water  and  fish  consumption 
alone.  Guidance  is  provided  in  the 
revised  methodology  for  determining 
the  factor,  referred  to  as  the  relative 
source  contribution  (RSC),  to  be  used  for 
a  particular  chemical.  The  Agencv  is 
proposing  the  use  of  a  decision  tree 
procedure  to  support  the  determination 
of  the  appropriate  RSC  value  for  a  given 
water  contaminant.  In  the  absence  of 
data,  the  Agency  will  use  20  percent  of 
the  RfD  as  the  default  RSC  in  calculating 
a  304(a)  criteria  value  for  the  purposes 
of  promulgating  State  or  Tribal  water 
quality  standards. 

11.  When  deriving  AVVQC  for  linear 
carcinogens,  the  Agency  recommends 
that  risk  levels  in  the  range  of  10  ' ^  to 
10  ~ ''  be  used  for  the  protection  of  the 
general  population.  States  and  Tribes 
can  always  choose  a  more  stringent  risk 
level,  such  as  10 -^.  Care  should  be 
taken,  however,  in  situations  where  the 
AVVQC  includes  fish  intake  levels  based 
on  the  general  population  to  ensure  that 
the  risk  to  more  highly  exposed 
subgroups  (sportfishers  or  subsistence 
fishers)  does  not  exceed  the  10  -■•  level. 

12.  The  default  fish  consumption 
values  are  17.80  grams/day  for  the 
general  population,  which  represents 
the  90th  percentile  consumption  rate  for 
the  entire  population  (and  approximates 
the  average  consumption  rate  for  sport 
anglers,  nationally)  and  86.30  grams/day 
for  subsistence  fishers/minority  anglers, 
which  represents  the  99th  percentile 
consumption  rate  for  the  general 
population  and  is  within  the  range  of 
average  intakes  for  subsistence  fishers/ 
minority  anglers  (comments  are 
requested  on  alternatively  using  39.04 
grams/day  for  subsistence  fishers/ 
minority  anglers,  which  is  lower  in  the 
range  of  averages).  These  values  are 
derived  from  the  United  States 
Department  of  Agriculture's  (USDA) 


Continuing  Survey  of  Food  Intake  by 
Individuals  (CSFl'l)  from  1989-1991. 
These  rates  replace  the  single  default 
value  of  6.5  grams/dav  used  in  the  1980 
AVVQC  National  Guidelines.  These 
default  values  are  chosen  to  be 
protective  of  the  majority  of  the 
individuals  in  those  groups.  However. 
States  and  Tribes  are  urged  to  use  a  fish 
intake  level  derived  from  local  data  on 
fish  consumption  in  place  of  these 
default  values  when  deriving  AVVQC, 
ensuring  that  the  fish  intake  level 
chosen  be  protective  of  highly  exposed 
individuals  in  the  population. 
Consumption  rates  for  women  of 
childbearing  age  and  children  younger 
than  14  are  also  provided  to  maximize 
protection  in  those  cases  where  these 
subpopulations  may  be  at  greatest  risk. 

13.  All  criteria  should  be  derived 
using  a  BAF  rather  than  a  BCF,  which 
was  used  in  the  1980  AWQC  National 
Guidelines.  The  BAF  should  be 
developed  using  the  EPA  methodology 
or  any  method  consistent  with  the  EPA 
method.  EPA's  highest  preference  in 
developing  BAFs  are  BAFs  based  on 
field-measured  data  from  local/regional 
fish. 

14.  EPA  is  neither  setting  organoleptic 
criteria  nor  a  default  methodology  for 
deriving  such  criteria.  Such  criteria  will 
necessitate  case-by-case  analysis. 

The  attached  document  includes  six 
major  sections:  Appendix  I,  which 
discusses  the  purpose  of  the 
methodology,  the  background  associated 
with  the  original  methodology  and  the 
need  for  revision,  and  the  major  changes 
in  the  revised  methodology;  Appendix 
II,  which  addresses  implementation 
issues  associated  with  the  methodology; 
Appendix  III,  which  presents  the  main 
scientific  areas  that  make  up  the 
methodology  (cancer,  noncancer, 
exposure,  and  bioaccumulation 
methods);  and  Appendices  IV  through 
VI.  which  present  summaries  of  the 
three  criteria  developed  for  inclusion 
with  the  revised  methodology.  Complete 
versions  of  the  three  criteria  documents 
are  available  on  the  Internet  at  http:// 
www.epa.gov/OST/Rules/ 
index. html#open. 

This  document  proposes  revisions  to 
EPA's  1980  methodology  for  the 
development  of  water  quality  criteria  to 
protect  human  health.  The  revisions 
reflect  scientific  advancements  since 
1980  in  a  number  of  areas,  including 
cancer  and  noncancer  risk  assessments, 
exposure  assessments  and 
bioaccumulation.  When  final,  the 
revised  methodology  will  provide 
guidance  to  States,  Tribes,  and  the 
public  on  the  approach  that  EPA 
expects  to  take  in  developing 
recommended  human  health  criteria. 


The  revised  methodology  also  will 
provide  guidance  to  States  and  Tribes 
that  they  may  use  in  developing  human 
health  criteria  as  part  of  their  water 
quality  standards;  States  and  Tribes  use 
such  standards  in  implementing  a 
number  of  environmental  programs, 
including  setting  discharge  limits  in 
NPDES  permits.  The  revised 
methodology  does  not  substitute  for  the 
Clean  Water  Act  or  EPA's  regulations; 
nor  is  it  a  regulation  itself.  Thus,  the 
revised  methodology  cannot  impose 
legally-binding  requirements  on  EPA, 
States,  or  the  public,  and  may  not  apply 
to  a  particular  situation  based  upon  the 
circumstances.  EPA  and  State 
decisionmakers  retain  the  discretion  to 
use  different,  scientifically  defensible, 
methodologies  to  develop  human  health 
criteria.  EPA  may  change  the 
methodology  in  the  future. 

This  criteria  methodology 
incorporates  scientific  advancements 
made  over  the  past  two  decades.  The 
use  of  this  methodology  is  an  important 
component  of  the  Agency's  efforts  to 
improve  the  quality  of  the  Nation's 
waters.  EPA  believes  the  methodology 
will  enhance  the  overall  scientific  basis 
of  water  quality  criteria.  Further,  the 
methodology  should  help  States  and 
Tribes  address  their  unique  water 
quality  issues  and  risk  management 
decisions,  and  afford  them  greater 
flexibility  in  developing  their  water 
quality  programs. 

Dated:  Augusta,  1998. 
J.  Charles  Fox, 

Acting  Assistant  Administrator  for  Water. 

Appendix  I.  Background 

A.  Water  Quality  Criteria  and  Standards 

1.  Water  Quality  Criteria  and  the 
Criteria  Derivation  Methodology 

EPA  published  the  availability  of 
ambient  water  quality  criteria  (AWQC) 
documents  for  64  toxic  pollutants  and 
pollutant  categories  identified  in 
Section  307(a)  of  the  Clean  Water  Act 
(CWA)  in  the  Federal  Register  on 
November  28.  1980  (45  FR  79318).  The 
November  1980  Federal  Register 
document  also  summarized  the  criteria 
documents  and  discussed  in  detail  the 
methods  used  to  derive  the  AWQC  for 
those  pollutants.  The  AWQC  for  those 
64  pollutants  and  pollutant  categories 
were  published  pursuant  to  Section 
304(a)(1)  of  the  CWA: 

■'The  Administrator.  •   •    *  shall  develop 
and  publish,  *   *   *.  (and  from  time  to  time 
thereafter  revise]  criteria  for  water  quality 
accurately  reflecting  the  latest  scientific 
knowledge  (A)  on  the  kind  and  extent  of  all 
identifiable  effects  on  health  and  welfare 
including,  but  not  limited  to,  plankton,  fish, 
shellfish,  wildlife,  plant  life,  shorelines, 
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beaches,  esthetics,  and  recreation  which  may 
be  expected  from  the  presence  of  pollutants 
in  any  body  of  water,  including  ground 
water;  (B)  on  the  concentration  and  dispersal 
of  pollutants,  or  their  byproducts,  through 
biological,  physical,  and  chemical  processes; 
and  (C)  on  the  effects  of  pollutants  on  the 
biological  community  diversity,  productivity, 
and  stability,  including  information  on  the 
factors  affecting  rates  of  eutrophication  and 
rates  of  organic  and  inorganic  sedimentation 
for  varying  types  of  receiving  waters." 

The  AWQC  published  in  November 
1980  provided  two  essential  types  of 
information:  (1)  discussions  of  available 
scientific  data  on  the  effects  of  the 
pollutants  on  public  health  and  welfare, 
aquatic  life,  and  recreation;  and  (2) 
quantitative  concentrations  or 
qualitative  assessments  of  the  levels  of 
pollutants  in  water  which,  if  not 
exceeded,  will  generally  ensure 
adequate  water  quality  for  a  specified 
water  use.  Water  quality  criteria 
developed  under  Section  304(a)  are 
based  solely  on  data  and  scientific 
judgments  on  the  relationship  between 
pollutant  concentrations  and 
environmental  and  human  health 
effects.  The  304(a)  criteria  do  not  reflect 
consideration  of  economic  impacts  or 
the  technological  feasibility  of  meeting 
the  chemical  concentrations  in  ambient 
water.  As  discussed  below,  304(a) 
criteria  may  be  used  as  guidance  by 
States  and  Tribes  to  establish  water 
quality  standards,  which  ultimately 
provide  a  basis  for  controlling 
discharges  or  releases  of  pollutants. 

The  1980  AWQC  were  derived  using 
guidelines  and  methodologies 
developed  by  the  Agency  for  calculating 
the  impact  of  waterborne  pollutants  on 
aquatic  organisms  and  on  human  health. 
Those  guidelines  and  methodologies 
consisted  of  systematic  procedures  for 
assessing  valid  and  appropriate  data 
concerning  a  pollutant's  acute  and 
chronic  adverse  effects  on  aquatic 
organisms,  nonhuman  mammals,  and 
humans.  The  guidelines  and 
methodologies  were  fully  described  in 
Appendix  B  (for  protection  of  aquatic 
life  and  its  uses)  and  Appendix  C  (for 
protection  of  human  health)  of  the 
November  1980  Federal  Register 
document. 

This  revised  methodology  addresses 
the  development  of  AWQC  to  protect 
human  health;  a  similar  process  to 
revise  the  methodology  for  deriving 
AWQC  for  the  protection  of  aquatic  life 
is  currently  underway  at  the  Agency. 
When  finalized,  the  Agency  intends  to 
use  the  revised  AWQC  human  health 
methodology  to  both  develop  new 
AWQC  for  additional  chemicals  and  to 
revise  existing  AWQC.  Appendices  IV- 
VI  are  summaries  of  criteria  developed 


using  the  revised  methodology.  These 
AWQC  were  developed  to  demonstrate 
the  different  risk  assessment  and 
exposure  approaches  presented  in  the 
revised  methodology.  The  complete 
criteria  documents  are  available  from 
NTIS  or  on  EPA's  Internet  web  site.  In 
addition,  EPA  intends  to  derive  AWQC 
for  the  protection  of  human  health  for 
several  chemicals  of  high  priority, 
including  but  not  limited  to,  PCBs.  lead, 
mercur\',  arsenic,  and  dioxin.  within  the 
next  several  years.  EPA  anticipates  that 
the  focus  of  304(a)  criteria  development 
will  be  criteria  for  bioaccumulative 
chemicals  and  chemicals  considered 
highest  priority  by  the  Agency.  The 
Draft  AWQC  Methodology  Revisions 
presented  here  are  also  intended  to 
provide  States  and  Tribes  flexibility  in 
setting  water  quality  standards  by 
providing  scientifically  valid  options  for 
developing  their  own  water  quality 
criteria  that  consider  local  conditions. 
States  and  Tribes  are  encouraged  to  use 
the  methodology  once  it  is  finalized  to 
derive  their  own  AWQC.  However,  the 
revised  methodology  also  defines  the 
default  factors  EPA  intends  to  use  in 
evaluating  and  determining  consistency 
of  State  water  quality  standards  with  the 
requirements  of  the  CWA.  The  Agency 
intends  to  use  these  default  factors  to 
calculate  water  quality  criteria  when 
promulgating  water  quality  standards 
for  a  State  or  Tribe  under  Section  303(c) 
of  the  Act. 

2.  Summary  of  the  1980  AWQC  National 
Guidelines 

The  1980  AWQC  National  Guidelines 
for  developing  AWQC  for  the  protection 
of  human  health  addressed  three  types 
of  endpoints:  noncancer,  cancer,  and 
organoleptic  (taste  and  odor)  effects. 
Criteria  values  for  protection  against 
noncancer  and  cancer  effects  were 
estimated  by  using  risk  assessment- 
based  procedures,  including 
extrapolation  from  animal  toxicity  or 
human  epidemiological  studies.  Basic 
human  exposure  assumptions  were 
applied,  such  as:  the  exposed  individual 
is  a  70-kilogram  adult  male;  the 
assumed  consumption  of  freshwater  and 
estuarine  fish  and  shellfish  is  6.5  grams 
per  day;  and  the  assumed  ingestion  rate 
of  drinking  water  is  2  liters  per  day. 

When  using  cancer  as  the  critical  risk 
assessment  endpoint,  which  has  been 
assumed  not  to  have  a  threshold,  the 
AWQC  were  presented  as  a  range  of 
concentrations  associated  with  specified 
incremental  lifetime  risk  levels  '  [i.e..  a 


'  Throughoul  this  document,  the  Iprm  "risk  level" 
regarding  a  cancer  assessment  endpoint  specifically 
refers  !o  an  upper-bound  estimate  of  excess  lifetime 
cancer  risk. 


range  from  10  ^  Mo  10  ^ ').  When  using 
noncancer  effects  as  the  endpoint.  the 
AWQC  reflected  an  assessment  of  a  "no- 
effect"  level,  since  noncancer  effects 
generally  exhibit  a  threshold.  The  risk 
assessment-based  procedures  used  to 
derive  the  AWQC  to  protect  human 
health  were  specific  to  whether  the 
endpoint  was  cancer  or  noncancer.  The 
key  features  of  each  procedure  are 
described  briefiy  in  the  following 
sections. 

Cancer  effects.  If  human  or  animal 
.studies  on  a  contaminant  indicated  that 
it  induced  a  statistically  significant 
carcinogenic  response,  the  1980  AWQC 
National  Guidelines  treated  the 
contaminant  as  a  carcinogen  and 
derived  a  low-dose  cancer  potency 
factor  from  available  animal  data  using 
the  linearized  multistage  model  (LMS). 
The  LMS.  which  uses  a  linear, 
nonthreshold  assumption  for  low-dose 
risk,  was  used  by  the  Agency  as  a 
science  policy  choice  in  protecting 
public  health,  and  represents  the  most 
plausible  upper  limit  for  low-dose  risk. 
The  cancer  potency  factor,  which 
expresses  incremental,  lifetime  risk  as  a 
function  of  the  rate  of  intake  of  the 
contaminant,  was  then  combined  with 
exposure  assumptions  to  express  that 
risk  in  terms  of  an  ambient  water 
concentration.  In  the  1980  AWQC 
National  Guidelines,  the  Agency 
presented  a  range  of  contaminant 
concentrations  corresponding  to 
incremental  cancer  risks  of  10"^  to  10  ~* 
(that  is.  a  risk  of  one  additional  case  of 
cancer  in  a  population  often  million  to 
one  additional  cancer  case  in  a 
population  of  one  hundred  thousand, 
respectively).  The  risk  range  was 
presented  for  information  purposes  and 
did  not  represent  an  Agency  judgment 
on  "acceptable"  risk  level.  The  .^gencv 
stated  in  1980  that:  "for  the  maximum 
protection  of  human  health  from  the 
potential  carcinogenic  effects  due  to 
exposure  of  Chemical  X  through 
ingestion  of  contaminated  water  and 
aquatic  organisms,  the  ambient  water 
concentration  should  be  zero  based  on 
the  nonthreshold  assumption  for  this 
chemical.  However,  zero  level  may  not 
be  attainable  at  the  present  time. 
Therefore,  the  levels  which  may  result 
in  incremental  cancer  risk  over  the 
lifetime  are  estimated  at  10  "  \  10  ''', 
and  \0-\" 

.\oncancer  effects.  If  the  pollutant 
was  not  considered  to  have  the  potential 
for  causing  cancer  in  humans  (this  was 
later  defined  as  a  known,  probable,  or 
possible  human  (.arcinogen  bv  the  1986 
Guidelines  for  Cancer  Risk),  the  1980 
AWQC  National  Guidelines  treated  the 
contaminant  as  a  noncarcmogen.  and  a 
criterion  was  derived  usmg  a  threshold 
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concentration  for  noncancer  adverse 
effects.  The  criteria  derived  from 
noncancer  data  were  based  on  the 
Acceptable  Daily  Intake  lADI)  (now 
termed  the  reference  dose  |RtD|).  ADI 
values  were  generally  derived  using  no- 
observed-  adverse-effect  level  (N'OAEL) 
data  from  animal  studies,  although 
human  data  were  used  whenever 
available.  The  .ADI  was  calculated  by 
dividing  the  NOAEL  by  an  uncertaintv 
factor  to  account  for  uncertainties 
inherent  in  extrapolating  toxicological 
data  from  animal  studies  to  humans.  In 
accordance  with  the  National  Research 
Council  recommendations  of  1977. 
safety  factors  (later  termed  uncertainty 
factors)  of  10.  100,  or  1,000  were  used, 
depending  on  the  quality  and  quantity 
of  the  data. 

Organoleptic  effects.  Organoleptic 
charac:teristics  were  also  used  in 
developing  criteria  for  some 
contaminants  to  control  undesirable 
taste  and/or  odor  imparted  by  them  to 
ambient  water.  In  some  cases,  a  water 
quality  criterion  based  on  organoleptic 
effects  would  be  more  stringent  than  a 
criterion  based  on  toxicologic 
endpoints.  The  1980  AVV'QC  National 
Guidelines  emphasized  that  criteria 
derived  for  organoleptic  endpoints  are 
not  based  on  toxicologic  information, 
have  no  direct  relationship  to  adverse 
human  health  effects  and.  therefore,  do 
not  necessarily  represent 
approximations  oi  acceptable  risk  levels 
for  humans. 

3,  Water  Qualitv  Standards 

Under  Section  ;U)3  of  the  CWA,  States 
have  the  primary  responsibilitv  to 
establish  water  quality  standards, 
defined  under  the  Act  as  designated 
beneficial  uses  of  a  water  segment  and 
the  water  qualitv  criteria  necessary  to 
support  those  uses.  Additionally.  Native 
American  Tribes  authorized  to 
administer  the  water  quality  standards 
program  under  40  CFR  131.8  establish 
water  quality  standards  for  waters 
within  their  jurisdictions.  This  statutory 
framework  allows  States  and  Tribes  to 
work  with  local  communities  to 
establish  appropriate  designated  uses. 
and  adopt  criteria  to  protect  those 
designated  uses.  .Section  303  provides 
for  EPA  review  of  Water  Quality 
Standards  and  for  promulgation  of  a 
superseding  Federal  rule  in  cases  where 
State  or  Tribal  standards  are  not 
consistent  with  the  applicable 
requirements  of  the  CWA.  or  in 
situations  where  the  Agency  determines 
Federal  standards  are  necessary  to  meet 
the  requirements  of  the  Act.  Section 
303(c)(2)(B)  specifically  requires  States 
and  Tribes  to  adopt  AWQC  for  toxics  for 
which  EPA  has  published  criteria  under 


Section  3()4(a),  and  for  which  the 
discharge  or  presence  could  reasonably 
be  expected  to  interfere  with  the 
designated  use  adopted  by  the  State  or 
Tribe.  In  adopting  such  criteria.  States 
and  Tribes  must  establish  numerical 
values  based  on  one  of  the  following:  (1) 
304(a)  criteria:  (2)  304(a)  criteria 
modified  to  reflect  site-specific 
conditions:  or.  (3)  other  scientifically 
defensible  methods. 

In  order  to  avoid  confusion,  it  must  be 
recognized  that  the  Act  uses  the  term 
"criteria"  in  two  separate  ways.  In 
Section  303(c).  the  term  is  part  of  the 
definition  of  a  water  quality  standard. 
That  is,  a  water  quality  standard  is 
composed  of  designated  uses  and  the 
criteria  necessary  to  protect  those  uses. 
Thus.  States  and  Tribes  are  required  to 
adopt  regulations  which  contain  legally 
enforceable  criteria.  However,  in 
Section  304(a)  the  term  criteria  is  used 
to  describe  the  scientific  information 
that  EPA  develops  to  be  used  as 
guidance  in  the  State.  Tribal,  or  Federal 
adoption  of  water  quality  standards 
pursuant  to  303(c).  Thus,  two  distinct 
purposes  are  served  by  the 
304(a)criteria.  The  first  is  as  guidance  to 
the  States  and  Tribes  in  the 
development  and  adoption  of  water 
quality  criteria  which  will  protect 
designated  uses,  and  the  second  is  as 
the  basis  for  promulgation  of  a 
superseding  Federal  rule  when  such 
action  is  necessary. 

B.  Xeed  for  Revision  of  the  1980  AWQC 
.\ational  Guidelines 

1.  Scientific  Advances  Since  1980 

Since  1980.  EPA  risk  assessment 
practices  have  evolved  significantly, 
particularly  in  the  areas  of  cancer  and 
noncancer  risk  assessments,  exposure 
assessments,  and  bioaccumulation.  In 
cancer  risk  assessment,  there  have  been 
advances  with  respect  to  the  use  of 
mode  of  action  information  to  support 
both  the  identification  of  carcinogens 
and  the  selection  of  procedures  to 
characterize  risk  at  low, 
environmentally  relevant  exposure 
levels.  Related  to  this  is  the 
development  of  new  procedures  to 
quantify  cancer  risk  at  low  doses  to 
replace  the  current  default  use  of  the 
LMS  model.  (See  discussion  in 
Appendix  III,  Section  A.)  In  noncancer 
risk  assessment,  the  Agency  is  moving 
toward  the  use  of  the  benchmark  dose 
(BMD)  and  other  dose-response 
approaches  in  place  of  the  traditional 
NOAEL  approach  to  estimate  a  reference 
dose  or  concentration.  A  BMD  is 
calculated  by  fitting  a  mathematical 
dose-response  model  to  data  using 


appropriate  statistical  procedures.  (See 
discussion  in  Appendix  III,  Section  B.) 

In  exposure  analysis,  several  new 
studies  have  addressed  water 
consumption  and  fish-tissue 
consumption.  These  studies  provide  a 
more  current  and  comprehensive 
description  of  national,  regional,  and 
special-population  consumption 
patterns  that  EPA  has  reflected  in  the 
Draft  AWQC  Methodology  Revisions 
presented  today.  In  addition,  more 
formalized  procedures  are  now  available 
to  account  for  human  exposure  from 
multiple  sources  when  setting  health 
goals  such  as  AWQC  that  address  only 
one  exposure  source.  (See  discussion  in 
Appendix  III,  Section  C.) 

With  respect  to  bioaccumulation,  the 
Agency  has  moved  toward  the  use  of  a 
bioaccumulation  factor  (BAF)  to  reflect 
the  uptake  of  a  contaminant  from  all 
sources  (e.g.,  ingestion,  sediment)  by 
fish  and  shellfish,  rather  than  just  from 
the  water  column  as  reflected  by  the  use 
of  a  bioconcentration  factor  (BCF)  as 
included  in  the  1980  methodology.  The 
Agency  has  also  developed  detailed 
procedures  and  guidelines  for 
estimating  BAF  values.  (See  discussion 
in  Appendix  III,  Section  D.) 

2.  EPA  Human  Health  Risk  Assessment 
Guidelines  Development  Since  1980 

When  the  1980  AWQC  methodology 
was  developed,  EPA  had  not  yet 
developed  formal  cancer  or  noncancer 
risk  assessment  guidelines.  Since  then 
EPA  has  published  several  risk 
assessment  guidelines  documents.  In 
1996.  the  Agency  proposed  revised 
guidelines  for  carcinogenic  risk 
assessment  (61  FR  17960)  which  when 
finalized  will  supersede  the 
carcinogenic  risk  assessment  guidelines 
published  in  1986  (51  P'R  33992).  In 
addition,  guidelines  for  mutagenicity 
as.sessment  were  also  published  in  1986 
(.51  FR  34006).  The  Agency  also  issued 
guidelines  for  assessing  the  health  risks 
to  chemical  mixtures  in  1986  (51  FR 
34014).  With  respect  to  noncancer  risk 
assessment,  the  Agency  published 
guidelines  in  1988  for  assessing  male 
and  female  reproductive  risk  (53  FR 
24834)  and  in  1991  for  assessing 
developmental  toxicity  (56  FR  63798). 
The  guidelines  for  assessing 
reproductive  toxicity  were  subsequently 
updated  and  finalized  (61  FR  56274)  in 
1996.  In  1991.  the  Agency  also 
developed  an  external  review  draft  of 
revised  risk  assessment  guidelines  for 
noncancer  health  effects.  In  1995.  EPA 
also  proposed  guidelines  for 
neurotoxicity  risk  assessment  (60  FR 
52032). 

In  addition  to  these  risk  assessment 
guidelines.  EPA  also  published  the 
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"Exposure  Factors  Handbook"  in  1989, 
which  presents  commonlv  used  Agency 
exposure  assumptions  and  the  surveys 
from  which  they  are  derived.  The 
Exposure  Factors  Handbook  (EPA/600/ 
P-95/002Fa)  was  updated  in  1997.  In 
1992  EPA  published  the  revised 
Guidelines  for  Exposure  Assessment  (57 
FR  22888),  which  describe  general 
concepts  of  exposure  assessment, 
including  definitions  and  associated 
units,  and  provide  guidance  on 
planning  and  conducting  an  exposure 
assessment.  Also,  in  the  1980s  the 
Agency  published  the  Total  Exposure 
Assessment  Methodology  (TEAM), 
which  presents  a  process  for  conducting 
comprehensive  evaluation  of  human 
exposures.  The  Agency  has  recently 
developed  the  Relative  Source 
Contribution  Policy,  which  is  currently 
undergoing  Agency  review,  for  assessing 
total  human  exposure  to  a  contaminant 
and  allocating  the  RfD  among  the  media 
of  concern.  In  1997,  EPA  developed 
draft  Guiding  Principles  for  Monte  Carlo 
analysis. 

Also,  in  1986,  the  Agency  made 
available  to  the  public  the  Integrated 
Risk  Information  System  (IRIS).  IRIS  is 
a  data  base  that  contains  risk 
information  on  the  cancer  and 
noncancer  effects  of  chemicals.  The  IRIS 
assessments  are  peer  reviewed  and 
represent  EPA  consensus  positions 
across  the  Agency's  program  and 
regional  offices.  In  1995,  the  Agency 
initiated  an  IRIS  pilot  program  to  test 
improvements  to  the  internal  peer 
review  and  consensus  processes,  and  to 
provide  more  integrated 
characterizations  of  cancer  and 
noncancer  health  effects. 

3.  Differing  Risk  Assessment  and  Risk 
Management  Approaches  for  AWQC 
and  MCLGs 

There  are  some  differences  in  the  risk 
assessment  and  risk  management 
approaches  used  by  EPA's  Office  of 
Water  for  the  derivation  of  AWQC  under 
the  authority  of  the  CWA  and  MCLGs 
(Maximum  Contaminant  Level  Goals) 
under  the  Safe  Drinking  Water  Act 
(SDWA).  Two  notable  differences  are 
with  respect  to  the  treatment  of 
chemicals  designated  as  Group  C 
possible  human  carcinogens  under  the 
1986  Guidelines  for  Carcinogen  Risk 
Assessment  and  the  consideration  of 
nonwater  sources  of  exposure  when 
setting  an  AWQC  or  MCLG  for  a 
noncarcinogen. 

Group  C  Chemicals.  Chemicals  have 
been  typically  classified  as  Group  C — 
i.e.,  possible  human  carcinogens — under 
the  existing  (1986)  EPA  cancer 
classification  scheme  for  any  of  the 
following  reasons: 


1.  Carcinogenicity  has  been 
documented  in  only  one  test  species 
and/or  only  one  cancer  bioassay  and  the 
results  do  not  meet  the  requirements  of 
"sufficient  evidence." 

2.  Tumor  response  is  of  marginal 
significance  due  to  inadequate  design  or 
reporting. 

3.  Benign,  but  not  malignant,  tumors 
occur  with  an  agent  showing  no 
response  in  a  variety  of  short-term  tests 
for  mutagenicity. 

4.  There  are  responses  of  marginal 
statistical  significance  in  a  tissue  known 
to  have  a  high  or  variable  background 
rate. 

The  1986  Guidelines  for  Carcinogen 
Risk  Assessment  specifically  recognized 
the  need  for  flexibility  with  respect  to 
quantifying  the  risk  of  Group  C  agents. 
The  guidelines  noted  that  agents  judged 
to  be  in  Group  C,  possible  human 
carcinogens,  may  generally  be  regarded 
as  suitable  for  quantitative  risk 
assessment,  but  that  case-by-case 
judgments  may  be  made  in  this  regard. 

The  EPA  Office  of  Water  has 
historically  treated  Group  C  chemicals 
differently  under  the  CWA  and  the 
SDWA.  It  is  important  to  note  that  the 
1980  AWQC  National  Guidelines  for 
setting  AWQC  under  the  CWA  predated 
EPA's  carcinogen  classification  system, 
which  was  proposed  in  1984  (49  FR 
46294)  and  finalized  in  1986  (51  FR 
33992).  The  1980  AWQC  National 
Guidelines  did  not  explicitly 
differentiate  among  agents  with  respect 
to  the  weight-of-evidence  for 
characterizing  them  as  likely  to  be 
carcinogenic  to  humans.  For  all 
pollutants  judged  as  having  adequate 
data  for  quantifying  carcinogenic  risk — 
including  those  now  classified  as  Group 
C — AWQC  were  derived  based  on  data 
on  cancer  incidence.  In  the  November 
1980  Federal  Register  document.  EPA 
emphasized  that  the  AWQC  for 
carcinogens  should  state  that  the 
recommended  concentration  for 
maximum  protection  of  human  health  is 
zero.  At  the  same  time,  the  criteria 
published  for  specific  carcinogens 
presented  water  concentrations  for  these 
pollutants  corresponding  to  individual 
lifetime  cancer  risk  levels  in  the  range 
of  10 -■'to  10 -\ 

In  the  development  of  national 
primary  drinking  water  regulations 
under  the  SDWA,  EPA  is  required  to 
promulgate  a  health-based  MCLG  for 
each  contaminant.  The  Agency  policy 
has  been  to  set  the  MCLG  at  zero  for 
chemicals  with  strong  evidence  of 
carcinogenicity  associated  with 
exposure  from  water.  For  chemicals 
with  limited  evidence  of 
carcinogenicity,  including  many  Group 
C  agents,  the  MCLG  is  usually  obtained 


using  an  RfD  based  on  its  noncancer 
effects  with  the  application  of  an 
additional  uncertainty  factor  of  1  to  10 
to  account  for  its  possible 
carcinogenicity.  If  valid  noncancer  data 
for  a  Group  C  agent  are  not  available  to 
establish  an  RfD  but  adequate  data  are 
available  to  quantify  the  cancer  risk, 
then  the  MCLG  is  based  upon  a  nominal 
lifetime  excess  cancer  risk  calculation  in 
the  range  of  10'^  to  10"*  (ranging  from 
one  case  in  a  population  of  one  hundred 
thousand  to  one  case  in  a  population  of 
one  million).  Even  in  those  cases  where 
the  RfD  approach  has  been  used  for  the 
derivation  of  the  MCLG  for  a  Group  C 
agent,  the  drinking  water  concentrations 
associated  with  excess  cancer  risks  in 
the  range  of  10"^  to  lO"*'  were  also 
provided  for  comparison. 

It  should  also  be  noted  that  EPA's 
pesticides  program  has  applied  both  of 
the  previously  described  methods  for 
addressing  Group  C  chemicals  in 
actions  taken  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  and  finds  both  methods 
applicable  on  a  case-by-case  basis. 
Unlike  the  drinking  water  program, 
however,  the  pesticides  program  does 
not  add  an  extra  uncertainty  factor  to 
account  for  potential  carcinogenicity 
when  using  the  RfD  approach. 

Consideration  of  Sonwater  Sources  of 
Exposure.  The  1980  .^WQC  National 
Guidelines  for  setting  AWQC 
recommended  the  use  of  the  following 
equation  to  derive  the  criterion: 


C 


[.'\D1-(DT  +  IN)1 


(Equation  lB-1) 


[2-0.0()65Rl 
where: 

C=The  criterion  value 
ADI^Acceptable  daily  intake  (mg/kg- 

day) 
DT=Non-fish  dietary  intake  (mg/kg-day) 
IN=Inhalation  intake  (mg/kg-day) 
2=Assumed  daily  water  intake  (L/day) 
0.0065=Assumed  daily  fish 

consumption  (kg) 
R=Bioconcentration  factor  (L/kg) 

As  implied  by  this  equation,  the 
contributions  from  nonwater  sources, 
namely  air  and  non-fish  dietary  intake, 
were  to  be  subtracted  from  the  ADI,  thus 
reducing  the  amount  of  the  ADI 
"available"  for  water-related  sources  of 
intake.  In  practice,  however,  when 
calculating  human  health  criteria,  these 
other  exposures  were  generally  not 
considered  because  reliable  data  on 
these  exposure  pathways  were  not 
available.  Consequently,  the  AWQC 
were  usually  derived  such  that  drinking 
water  and  fish  ingestion  accounted  for 
the  entire  ADI  (now  called  RfD). 

In  the  drinking  water  program,  a 
similar  "subtraction"  method  was  used 
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in  the  derivation  of  MCLGs  proposed 
and  promulgated  in  drinking  water 
regulations  through  the  mid-1980s. 
More  recently,  the  drinking  water 
program  has  consistently  used  a 
"percentage"  method  in  the  derivation 
of  MCLGs  for  noncarcinogens.  In  this 
approach,  the  percentage  of  total 
exposure  typically  accounted  for  by 
drinking  water,  referred  to  as  the 
relative  source  contribution  (RSC),  is 
applied  to  the  RfD  to  determine  the 
maximum  amount  of  the  RfD 
"allocated"  to  drinking  water  reflected 
by  the  MCLG  value.  In  using  this 
percentage  procedure,  the  drinking 
water  program  also  applies  a  ceiling 
level  of  80  percent  of  the  RfD  and  a  floor 
level  of  20  percent  of  the  RfD.  That  is, 
the  MCLG  cannot  account  for  more  than 
80  percent  of  the  RfD,  nor  less  than  20 
percent  of  the  RfD. 

The  drinking  water  program  usually 
takes  a  conservative  public  health 
approach  of  applying  an  RSC  factor  of 
20  percent  to  the  RfD  when  adequate 
exposure  data  do  not  exist,  assuming 
that  the  major  portion  (80  percent)  of 
the  total  exposure  comes  from  other 
sources,  such  as  diet. 

Cancer  Hisk  Ranges.  In  addition  to  the 
different  risk  assessment  approaches 
discussed  above  for  deriving  AVVQC  and 
MCLGs  for  Group  C  agents,  different 
risk  management  approaches  have 
arisen  between  the  drinking  water  and 
ambient  surface  water  programs  with 
respect  to  using  lifetime  excess  risk 
values  when  setting  health-based 
criteria  for  carcinogens.  As  indicated 
previously,  the  surface  water  program 
has  derived  AWQC  for  carcinogens  that 
generally  correspond  to  lifetime  excess 
cancer  risk  levels  of  10 "Mo  10"''  The 
drinking  water  program  has  set  MCLGs 
for  Group  C  agents  based  on  a  slightly 
less  stringent  risk  range  of  10    ''to  10""^ 
while  MCLGs  for  chemicals  with  strong 
evidence  of  carcinogenicity  (that  is, 
classified  as  Group  A,  known,  or  B 
probable,  human  carcinogen)  are  set  at 
zero. 

It  is  also  important  to  note  that  under 
the  drinking  water  program,  for  those 
substances  having  an  MCLG  of  zero, 
enforceable  Maximum  Contaminant 
Levels  (MCLs)  have  generally  been 
promulgated  to  correspond  with  cancer 
risk  levels  ranging  from  10"*  to  lO"-* 
Unlike  AVVQC  and  MCLGs  which  are 
strictly  health-based  criteria.  MCLs  are 
developed  with  consideration  given  to 
the  costs  and  technological  feasibility  of 
reducing  contaminant  levels  in  water  to 
meet  those  standards. 


C.  Steps  Taken  Toward  Evaluating  and 
Revising  the  1980  AWQC  National 
Guidelines 

In  order  to  begin  developing  a  "state- 
of-the-science"  approach  to  revising  the 
1980  AWQC  National  Guidelines,  EPA 
prepared  an  issues  paper  that  described 
the  1980  methodology,  discussed  areas 
that  needed  strengthening,  and 
proposed  revisions.  This  paper  was  then 
distributed  for  review  and  comment  to 
experts  at  EPA  headquarters,  regional 
offices,  and  laboratories;  other  Federal 
Agencies,  such  as  the  Food  and  Drug 
Administration  (FDA),  the  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS),  and  the  Centers  for 
Disease  Control  and  Prevention  (CDC); 
State  health  organizations;  Canadian 
health  agencies;  academe;  and 
environmental,  industry,  and  consulting 
organizations. 

1.  September  1992  National  Workshop 

On  September  13-16,  1992,  more  than 
100  invited  participants  discussed  the 
critical  issues  in  a  workshop  convened 
in  Bethesda,  Maryland.  Based  on  their 
expertise,  attendees  were  assigned  to 
specific  technical  work  groups.  The 
work  group  topics  were  cancer  risk, 
noncancer  risk,  exposure,  microbiology, 
minimum  data,  and  bioaccumulation. 
Each  work  group  member  received  a  set 
of  detailed  questions  that  served  to 
focus  discussions  on  critical  factors  in 
the  1980  AWQC  National  Guidelines. 
After  the  work  group  members 
deliberated  separately  on  their  specific 
•echnical  areas,  all  workshop 
participants  were  given  the  opportunity 
to  comment  on  the  proceedings.  After 
the  workshop  concluded,  the 
chairperson  for  each  technical  work 
group  prepared  a  written  summary  of 
that  group's  deliberations  and 
recommendations.  Each  work  group 
participant  was  given  the  opportunity  to 
review  and  comment  on  the  summaries; 
these  comments  were  used  to  prepare  an 
initial  draft  of  the  revised  methodology. 

2.  Science  Advisory  Board  Review 

After  review  of  the  initial  draft  of  the 
revisions  to  the  methodology  by  EPA, 
the  workshop  participants,  and  other 
relevant  parties,  a  summary  document 
was  submitted  for  review  and  comment 
to  the  Science  Advisory  Board  (SAB)  in 
January  1993  and  presented  to  the 
Drinking  Water  Committee  of  the  SAB 
during  its  meeting  on  February  8-9, 
1993.  The  SAB  presented  its  official 
comments  to  EPA  on  August  12,  1993. 
The  S.\B  comments  have  been 
highlighted  and  addres.sed  in  each  of  the 
technical  areas  discussed  in  Appendix 
III  of  this  document.  A  complete  copy 


of  the  document  submitted  to  the  SAB 
and  SAB's  comments  are  available  in 
the  docket  supporting  this  Notice. 

3.  FSTRAC  Review 

At  the  Federal  State  Toxicology  and 
Risk  Analysis  Committee  (FSTRAC) 
meeting  on  December  1-3,  1993,  in 
Washington,  D.C.,  several  State 
representatives  presented  their  opinions 
on  the  initial  draft  revised  methodology 
and  the  SAB's  comments.  A  summary  of 
this  meeting  is  presented  in  a  document 
entitled  "Summary  Report:  State 
Comments  on  the  Proposed  Revision  of 
the  Methodology  for  Deriving  National 
Ambient  Water  Quality  Criteria  for  the 
Protection  of  Human  Health."  This 
document  is  also  available  for  review  in 
the  docket  supporting  this  Notice. 

4.  Water  Quality  Guidance  for  the  Great 
Lakes  System 

In  March  1995,  EPA  published  the 
Final  Water  Quality  Guidance  for  the 
Great  Lakes  System  (60  FR  15366).  The 
Great  Lakes  Water  Quality  Guidance, 
developed  under  Section  118(c)(2)  of 
the  CWA.  provides  water  quality  criteria 
for  29  pollutants  as  well  as 
methodologies,  policies,  and  procedures 
for  Great  Lakes  States  and  Tribes  to 
establish  consistent,  long-term 
protection  for  fish  and  shellfish  in  the 
Great  Lakes  and  their  tributaries,  as  veil 
as  for  the  people  and  wildlife  who 
consume  them.  In  developing  the 
methodology  to  derive  human  health 
criteria  for  the  waters  of  the  Great  Lakes 
System,  the  Agency  was  mindful  of  the 
need  for  consistency  with  the  planned 
changes  in  the  methodology  for  deriving 
national  AWQC  for  the  protection  of 
human  health  presented  today. 
Throughout  the  following  text, 
references  are  made  to  comparisons  of 
the  two  methodologies,  national  and 
Great  Lakes  Water  Quality  Guidance, 
especially  whenever  differences  occur 
due  to  regional  exposure  assumptions 
made  for  the  Great  Lakes  System. 

D.  Overview  of  AWQC  Methodology 
Revisions,  Major  Changes,  and  Issues 

Following  is  a  summary  of  the  major 
revisions  to  the  1980  AWQC  National 
Guidelines: 

1.  EPA's  future  role  in  developing 
AWQC  for  the  protection  of  human 
health  will  include  the  refinement  of  the 
revised  methodology,  the  development 
of  revised  criteria  for  chemicals  of  high 
priority  and  national  importance 
(including,  but  not  limited  to  chemicals 
that  bioaccumulate,  such  as  PCBs, 
TCDD-dioxin,  and  mercury),  and  the 
development  or  revision  of  AWQC  for 
some  additional  priority  chemicals.  EPA 
does  not  plan  to  completely  revise  all  of 
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the  criteria  developed  in  1980  or  those 
updated  as  part  of  either  the  1992 
National  Toxics  Rule  (NTR)  or  the  1997 
proposed  California  Toxics  Rule  (CTR). 
Partial  updates  of  all  criteria  may  be 
plausible.  (Appendix  II  discusses  how 
the  Agency  is  proposing  to  implement 
the  methodology  and  update  or  revise 
the  304(a)  criteria.) 

2.  EPA  encourages  States  and  Tribes 
to  use  the  revised  methodology,  once 
finalized,  to  develop  or  revise  AWQC  to 
appropriately  reflect  local  conditions. 
EPA  believes  that  AWQC  inherently 
require  several  risk  management 
decisions  that  are,  in  many  cases,  better 
made  at  the  State,  Tribal,  and  local  level 
(e.g.,  fish  consumption  rates,  target  risk 
levels).  EPA  will  continue  to  develop 
and  update  necessary  toxicological  and 
exposure  data  needed  to  use  in  the 
derivation  of  AWQC  that  may  not  be 


practical  to  obtain  at  the  State,  Tribal,  or 
local  level.  EPA  encourages  States  and 
Tribes  to  use  local  or  regional  fish 
consumption  data  when  available. 

3.  The  following  equations  for 
deriving  AWQC  include  toxicological 
and  exposure  assessment  parameters 
which  are  derived  from  scientific 
analysis,  science  policy,  and  risk 
management  decisions.  For  example, 
parameters  such  as  a  field-measured 
BAF  or  a  point  of  departure  from  an 
animal  study  (in  the  form  of  a  LOAEL/ 
NOAEL/LEDio)  are  scientific  values 
which  are  empirically  measured, 
whereas  the  decision  to  use  animal 
effects  as  a  surrogate  for  human  effects 
involves  judgment  on  the  part  of  the 
EPA  (and  similarly,  by  other  agencies) 
as  to  the  best  practice  to  follow  when 
human  data  are  lacking.  Such  a  decision 
is,  therefore,  a  matter  of  science  policy. 


On  the  other  hand,  the  choice  of  default 
fish  consumption  rates  for  protection  of 
a  certain  percentage  (in  this  case,  90 
percent  and  95  percent  respectively)  of 
the  general  population,  is  clearly  a  risk 
management  decision.  In  many  cases, 
the  Agency  has  selected  parameters 
using  its  best  judgment  regarding  the 
overall  protection  afforded  by  the 
resulting  AWQC  when  all  parameters 
are  combined.  For  a  longer  discussion  of 
the  differences  between  science,  science 
policy,  and  risk  management,  please 
refer  to  Section  E.  Section  E  also 
provides  further  details  with  regard  to 
risk  characterization  as  related  to  this 
methodology,  with  emphasis  placed  on 
explaining  the  uncertainties  in  the 
overall  risk  assessment. 

The  generalized  equations  for 
deriving  AWQC  based  on  noncancer 
effects  are:  ^ 


Noncancer  Effects  - 


AWQC-RfDRSC 


BW 


l,DI  +  (FIBAF)j 
Nonlinear  Cancer  Effects 


(Equation  ID-1) 


AWQC  =  ^RSC 


/ 


SF 


AWQC  =  RSC 


BW 


i,DI-(-(FIBAF)^ 
Linear  Cancer  Effects 

''  BW  ^ 


(Equation  ID-2) 


l,DI  +  (FIBAF) 


(Equation  ID-3) 


where: 

AWQC=Ambient  Water  Quality 
Criterion  (mg/L) 

RfD=Reference  dose  for  noncancer 
effects  (mg/kg-day) 

Pdp=Point  of  departure  for  nonlinear 
carcinogens  (mg/kg-day),  usually  a 
LOAEL,  NOAEL,  or  LED.o 

SF=Safety  Factor  for  nonlinear 
carcinogens  (unitless) 

RSD=Risk-specific  dose  for  linear 
carcinogens  (mg/kg-day)  (Dose 
associated  with  a  target  risk,  such  as 
10-6) 

RSC=Relative  source  contribution  factor 
to  account  for  nonwater  sources  of 
exposure.  (Not  used  for  linear 
carcinogens.)  May  be  either  a 
percentage  (multiplied)  or  amount 
subtracted,  depending  on  whether 


'The  fish  intake  (FI)  and  bioaccumulation  factor 
(BAF)  [Mirameters  are  presented  here  in  simplified 
form.  It  is  preferable  to  calculate  criteria  by  splitting 
these  out  by  trophic  level  since  bioaccumulation 
may  vary  significantly  from  one  level  to  another. 
This  is  discussed  further  in  the  bioaccumulation 


multiple  criteria  are  relevant  to  the 

chemical. 
BW=Human  body  weight  (proposed 

default=70  kg  for  adults) 
DI=Drinking  water  intake  (proposed 

default=2  L/day  for  adults) 
FI=Fish  intake  (proposed 

defaults=0. 01780  kg/day  for  general 

adult  population  and  sport  anglers, 

and  0.08630  kg/ day  for  subsistence 

fishers) 
BAF=Bioaccumulation  factor,  lipid 

normaUzed  (L/kg) 
4.  As  an  alternative  to  expressing 
AWQC  as  a  water  concentration  as 
provided  in  the  above  equations,  AWQC 
may  also  be  expressed  in  terms  of  a  fish 
tissue  concentration.  For  some 
substances,  particularly  those  that  are 
expected  to  exhibit  substantial 
bioaccumulation,  the  AWQC  derived 


section  and  specific  guidance  is  given  in  the 
Technical  Support  Document  for  this  methodology. 
Also,  the  proposed  example  criteria  that  accompany 
these  proposed  revisions  use  trophic  level 
breakouts  for  these  parameters. 


using  the  above  equations  may  have 
extremely  low  values,  possibly  below 
the  practical  limits  for  detecting  and 
quantifying  the  substance  in  the  water 
column.  It  may,  therefore,  be  more 
practical  and  meaningful  in  these  cases 
to  focus  on  the  concentration  of  those 
substances  in  fish  tissue,  since  fish 
ingestion  would  be  the  predominant 
source  of  exposure  for  substances  that 
bioaccumulate.  Fish  tissue  criteria  that 
correspond  to  an  AWQC  expressed  as  a 
water  concentration  obtained  from  one 
of  the  above  equations  is  computed  as 
(note,  the  BAF  used  should  be  the  same 
one  that  was  used  to  calculate  the 
AWQC): 


'  Although  appearing  in  this  equation  as  a  factor 
to  be  multiplied,  the  RSC  can  also  be  an  amount 
subtracted.  Refer  to  the  explanation  key  below  the 
equations. 
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Fish  Tissue  Criteria  (mg/kg  or  ppm)  -  AWQC  (mg,'L)  •  BAF  (L/kg)  (Equation  lEM) 


5.  EPA  is  recommending  an  incidental 
water  ingestion  exposure  rate  of  0.01  17 
day  to  account  for  long-term  incidental 
recreational  ingestion  (i.e..  swimming, 
boating,  fishing)  for  use  in  those  cases 
where  AWQC  are  developed  for 
recreational  waters  that  are  not  used  as 
drinking  water  sources. 

6.  AWQC  for  the  protection  of  human 
health  are  designed  to  minimize  the  risk 
of  adverse  effects  occurring  to  humans 
from  chronic  (lifetime)  exposure  to 
substances  through  the  ingestion  of 
drinking  water  and  consumption  of  fish 
obtained  from  surface  waters.  The 
Agency  is  not  recommending  the 
development  of  additional  water  quality 
criteria  similar  to  the  "drinking  water 
health  advisories"  that  focus  on  acute  or 
short-term  effects,  since  these  are  not 
seen  routinely  as  having  a  meaningful 
role  in  the  water  quality  criteria  and 
standards  program.  However,  as 
discussed  below,  there  may  be  some 
instances  where  the  consideration  of 
acute  or  short-term  toxicity  and 
exposure  in  the  derivation  of  AWQC  is 
warranted. 

Although  the  AWQC  are  based  on 
chronic  health  effects  data  (both  cancer 
and  noncancer  effects),  the  criteria  are 
intended  to  also  be  protective  with 
respect  to  adverse  effects  that  may 
reasonably  be  expected  to  occur  as  a 
result  of  elevated  acute  or  short-term 
exposures.  That  is,  through  the  use  of 
conservative  assumptions  with  respect 
to  both  toxicity  and  exposure 
parameters,  the  resulting  AWQC  values 
should  provide  adequate  protection  not 
only  for  the  general  population  over  a 
lifetime  of  exposure,  but  also  for  special 
subpopulations  who,  because  of  high 
water-  or  fish-intake  rates,  or  because  of 
biological  sensitivities,  have  an 
increased  risk  of  receiving  a  dose  that 
would  ehcit  adverse  effects.  The  Agency 
recogni^s,  however,  that  there  may  be 
some  cases  where  the  AWQC  values 
based  on  chronic  toxicity  may  not 
provide  adequate  protection  for  a 
subpopulation  at  special  risk  from 
shorter-term  exposures.  The  Agency 
encourages  States,  Tribes,  and  others 
employing  the  revised  methodology  to 
give  consideration  to  such 
circumstances  in  deriving  criteria  to 
ensure  that  adequate  protection  is 
afforded  to  all  identifiable 
subpopulations.  (See  Appendix  III, 
Section  C.3  for  additional  discussion  of 
these  subpopulations.) 

7.  For  noncarcinogens,  risk  managers 
may  select  an  RfD  range  rather  than  a 
single  RfD  value,  in  criteria 


development,  where  a  rationale  for  the 
range  and  the  value  selected  can  be 
provided.  General  guidance  for  the  use 
of  values  within  the  RfD  remge  is 
provided  based  on  the  overall 
uncertainty  associated  with  the  RfD.  For 
example,  if  the  IRIS  RfD  is  1  mg/kg/day 
and  the  uncertainty  factor  (UF)  is  1,000, 
a  log-symmetrical  order  of  magnitude 
[i.e.,  10-fold)  around  1  mg/kg/day  could 
be  used  resulting  in  a  range  of  0.3  to  3 
mg/kg/day.  If  the  UF  were  less  than 
1,000,  the  overall  range  would  be 
reduced  accordingly  [i.e.,  Vz  log  (3-fold) 
for  UFs  between  100  and  1,000, 
resulting  in  a  range  of  0.67  to  1.5  mg/ 
kg/day;  and  no  range  for  UFs  of  100  or 
less).  However,  EPA  intends  to  select 
the  point  estimate  as  a  default  (the 
midpoint  within  the  range)  when 
calculating  a  304(a)  criteria  value  for  the 
purposes  of  promulgating  State  or  Tribal 
water  quality  standards.  Furthermore, 
an  RfD  range  should  not  be  used  when 
children  are  identified  as  the  exposed 
population  of  concern. 

8.  As  explained  in  EPA's  1996 
Proposed  Guidelines  for  Carcinogen 
Risk  Assessment,  mode  of  action  (MoA) 
information  is  used  to  determine  the 
most  appropriate  low-dose  extrapolation 
approach  for  carcinogenic  agents.  The 
dose- response  assessment  under  the 
new  guidelines  is  a  two-  step  process.  In 
the  first  step,  the  response  data  are 
modeled  in  the  range  of  empirical 
observation.  Modeling  in  the  observed 
range  is  done  with  biologically  based  or 
appropriate  curve-fitting  modeling.  In 
the  second  step,  extrapolation  below  the 
range  of  observation  is  accomplished  by 
biologically  based  modeling  if  there  are 
sufficient  data  or  by  a  default  procedure 
(linear,  nonlinear,  or  both).  A  point  of 
departure  for  extrapolation  is  estimated 
from  modeling  observed  data.  The  lower 
95  percent  confidence  limit  on  a  dose 
associated  with  10  percent  extra  risk 
(LEDio)  is  proposed  as  a  standard  point 
of  departure  for  low-dose  extrapolation. 
If  it  is  determined  that  the  MoA 
understanding  supports  a  nonlinear 
extrapolation,  the  AWQC  is  derived 
using  the  nonlinear  default  which  is 
based  on  a  margin  of  exposure  (MoE) 
analysis  for  the  point  of  departure 
(LEDio)  and  applying  a  margin  of  safety 
(MoS)  in  the  risk  management.  The 
linear  default  would  be  considered  for 
those  agents  that  are  better  supported  by 
the  assumption  of  linearity  (e.g.,  direct 
DNA  reactive  mutagens)  for  their  MoA. 
A  linear  approach  would  also  be 
applied  when  inadequate  or  no 
information  is  available  to  explain  the 


carcinogenic  MoA  as  a  science  policy 
choice  in  the  interest  of  public  health. 
The  hnear  default  is  a  straight  line 
extrapolation  to  the  origin  {i.e.,  zero 
dose,  zero  extra  risk)  fi-om  the  point  of 
departure  (LEDio)  identified  in  the 
observable  response  range.  There  may 
be  situations  where  it  is  appropriate  to 
apply  both  the  linear  and  nonlinear 
default  procedures  (e.g.,  for  an  agent 
that  is  both  DNA  reactive  and  active  as 
a  promoter  at  higher  doses). 

9.  For  substances  that  are 
carcinogenic,  particularly  those  for 
which  the  mode  of  action  suggests 
nonlinearity  at  low  doses,  the  Agency 
recommends  that  an  integrated 
approach  be  taken  in  looking  at  cancer 
and  noncancer  effects,  and  if  one 
pathway  does  not  predominate.  AWQC 
values  should  be  determined  for  both 
carcinogenic  and  noncarcinogenic 
effects.  The  lower  of  the  resulting  values 
should  be  used  for  the  AWQC. 

10.  When  deriving  AWQC  for 
noncarcinogens  and  nonlinear 
carcinogens,  a  factor  must  be  included 
to  account  for  other  nonwater  exposure 
sources  so  that  the  entire  RfD,  or  [Point 
of  Departure  (Pdp)  divided  by  a  safety 
factor  (SF)  (Pdp)/SF)]  is  not  allocated  to 
drinking  water  and  fish  consumption 
alone.  Guidance  is  provided  in  the 
revised  methodology  for  determining 
the  factor,  referred  to  as  the  RSC,  to  be 
used  for  a  particular  chemical.  The 
Agency  is  recommending  the  use  of  a 
decision  tree  procedure  to  support  the 
determination  of  the  appropriate  RSC 
value  for  a  given  water  contaminant.  In 
the  absence  of  data,  the  Agency  intends 
to  use  20  percent  of  the  Rfl3  as  the 
default  RSC  in  calculating  a  304(a) 
criteria  value  for  the  purposes  of 
promulgating  State  or  Tribal  water 
quality  standards. 

11.  For  AWQC  derived  for  linear 
carcinogens,  the  Agency  recommends 
that  risk  levels  in  the  range  of  1 0  "  *  to 
10-*  be  used.  (See  RSD  factor  in 
Equation  ID-3,  above.)  States  and  Tribes 
can  always  choose  a  more  stringent  risk 
level,  such  as  10-'.  Care  should  be 
taken,  however,  in  situations  where  the 
AWQC  includes  fish  intake  levels  based 
on  the  general  population  to  ensure  that 
the  risk  to  more  highly  exposed 
subgroups  (sportfishers  or  subsistence 
fishers)  does  not  exceed  the  10  "  *  level. 

12.  The  default  fish  consumption 
values  in  the  revised  methodology  are 
17.80  grams/day  for  the  general  adult 
population,  which  represents  the  90th 
percentile  consumption  rate  for  the 
entire  adult  population  (and  — 
approximates  the  average  consumption 
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rate  for  sport  anglers,  nationally);  and 
86.30  grams/day  for  subsistence  fishers/ 
minority  anglers,  which  represents  the 
99th  percentile  consumption  rate  for  the 
general  population  and  falls  within  the 
range  of  averages  for  subsistence/ 
minority  anglers.  Public  comments  are 
requested  on  alternatively  using  39.04 
grams/day,  which  represents  the  95th 
percentile  (and  is  also  within  the  range 
of  averages],  and  which  of  these  two 
values  [i.e.,  39.04  or  86.30  gremis/day)  is 
more  representative  of  fresh/ estuarine 
fish  consumption  among  subsistence 
fishers/minority  anglers.  These  values 
are  derived  from  the  United  States 
Department  of  Agricultvue's  (USDA) 
Continuing  Survey  of  Food  Intake  by 
Individuals  (CSFII)  from  1989-1991. 
These  rates  replace  the  single  default 
value  of  6.5  grams/ day  used  in  the  1980 
AWQC  National  Guidelines.  These 
default  values  are  chosen  to  be 
protective  of  the  majority  of  the 
individuals  in  those  groups.  However, 
States  and  Tribes  are  urged  to  use  a  fish 
intake  level  derived  from  local  data  on 
fish  consumption  in  place  of  these 
default  values  when  deriving  AWQC, 
ensuring  that  the  fish  intake  level 
chosen  be  protective  of  highly  exposed 
individuals  in  the  population. 
Consumption  rates  for  women  of 
childbearing  age  and  children  younger 
than  14  are  also  provided  to  maximize 
protection  in  those  cases  where  these 
subpopulations  may  be  at  greatest  risk. 

13.  In  the  revised  methodology, 
criteria  are  derived  using  a  BAF  rather 
than  a  BCF,  which  was  used  in  the  1980 
AWQC  National  Guidelines.  To  derive 
the  BAF,  States  and  Tribes  may  use 
EPA's  methodology  or  any  method 
consistent  with  the  EPA  method.  EPA's 
highest  preference  in  developing  BAFs 
are  BAFs  based  on  field-measured  data 
from  local/regional  fish. 

14.  EPA  is  neither  setting  organoleptic 
criteria  nor  recommending  a  default 
methodology  for  deriving  such  criteria. 
Such  criteria  will  necessitate  case-by- 
case  analysis. 

E.  Risk  Characterization  Considerations 

1.  Background 

On  March  21,  1995,  the  EPA 
Administrator,  Carol  Browner,  issued 
the  EPA  Risk  Characterization  Policy 
and  Guidance.  This  policy  and  guidance 
is  intended  to  ensure  that 
characterization  information  from  each 
stage  of  a  risk  assessment  is  used  in 
forming  conclusions  about  risk  and  that 
this  information  is  communicated  from 
risk  assessors  to  risk  managers,  and  from 
EPA  to  the  public.  The  policy  also 
provides  the  basis  for  greater  clarity, 
transparency,  reasonableness,  and 


consistency  in  risk  assessments  across 
EPA  programs.  The  fundamental 
principles  which  form  the  basis  for  a 
risk  characterization  are  as  follows: 

■  Risk  assessments  should  be 
transparent,  in  that  the  conclusions 
drawn  from  the  science  are  identified 
separately  from  policy  judgments,  and 
the  use  of  default  values  or  methods  and 
the  use  of  assumptions  in  the  risk 
assessment  are  clearly  articulated. 

■  Risk  characterizations  should 
include  a  summary  of  the  key  issues  and 
conclusions  of  each  of  the  other 
components  of  the  risk  assessments,  as 
well  as  describe  the  likelihood  of  harm. 
The  summary  should  include  a 
description  of  the  overall  strengths  and 
limitations  (including  imcertainties)  of 
the  assessment  and  conclusions. 

■  Risk  characterizations  should  be 
consistent  in  general  format,  but 
recognize  the  luiique  characteristics  of 
each  specific  situation. 

■  Risk  characterizations  should 
include,  at  least  in  a  qualitative  sense, 
a  discussion  of  how  a  specific  risk  and 
its  context  compares  with  similar  risks. 
This  may  be  accomplished  by 
comparisons  with  other  chemicals  or 
situations  on  which  the  Agency  has 
decided  to  act,  or  other  situations  with 
which  the  public  may  be  familiar.  The 
discussion  should  highlight  the 
limitations  of  such  comparisons. 

■  Risk  characterization  is  a  key 
component  of  risk  communication, 
which  is  an  interactive  process 
involving  exchange  of  information  and 
expert  opinion  among  individuals, 
groups,  and  institutions. 

2.  Additional  Guiding  Principles 

■  The  risk  characterization  integrates 
the  information  from  the  hazard 
identification,  dose-response,  and 
exposure  assessments,  using  a 
combination  of  qualitative  information, 
quantitative  information,  and 
information  regarding  uncertainties. 

■  The  risk  characterization  includes  a 
discussion  of  uncertainty  and 
variability. 

■  Well-balanced  risk 
characterizations  present  conclusions 
and  information  regarding  the  strengths 
and  limitations  of  the  assessment  for 
other  risk  assessors,  EPA  decision- 
makers, and  the  public. 

3.  Risk  Characterization  Applied  to  the 
Revised  AWQC  Methodology 

In  developing  the  methodology 
presented  today,  the  EPA  has  closely 
followed  the  risk  characterization 
guiding  principles  listed  above.  As 
States  emd  Tribes  develop  criteria  using 
the  revised  methodology,  they  aire 
strongly  encouraged  to  follow  EPA's  risk 


characterization  guidance.  There  are  a 
number  of  areas  within  the  methodology 
and  criteria  development  process  where 
risk  characterization  principles  apply: 

■  Integration  of  cancer  and  noncancer 
assessments  with  exposure  assessments, 
including  bioacciunulation  potential 
determinations,  in  essence,  weighing 
the  strengths  and  weaknesses  of  the  risk 
assessment  as  a  whole  when  developing 
a  criterion. 

■  Selecting  a  fish  consiunption  rate, 
locally  derived  or  default  value,  within 
the  context  of  a  target  population  (e.g.. 
sensitive  subpopulations)  as  compared 
to  the  general  population. 

■  Presenting  cancer  and/ or  noncancer 
risk  assessment  options. 

■  Describing  the  uncertainty  and 
variabihty  in  both  the  hazard 
identification,  the  dose-response  and 
the  exposure  assessment. 

Health  Risks  to  Children. 

In  recognition  that  children  have  a 
special  vulnerability  to  many  toxic 
substances.  Administrator  Carol 
Browner  directed  EPA  in  1995  to 
explicitly  and  consistently  take  into 
account  environmental  health  risks  to 
infants  and  children  in  all  risk 
assessments,  risk  characterizations  and 
public  health  standards  set  for  the 
United  States.  In  April  1997,  President 
Clinton  signed  Executive  Order  13045 
on  the  protection  of  children  from 
environmental  health  risks,  which 
assigned  a  high  priority  to  addressing 
risks  to  children.  In  May  1997,  EPA 
established  the  Office  of  Children's 
Health  Protection  to  ensure  the 
implementation  of  the  President's 
Executive  Order.  Circumstances  where 
risks  to  children  should  be  considered 
in  the  context  of  the  AWQC 
Methodology,  along  with  specific 
recommendations,  are  discussed  in 
relevant  sections  throughout  this 
proposal. 

Dketails  on  risk  characterization  and 
the  guiding  principles  stated  above  are 
included  in  the  March  21,  1995  policy 
statement  and  the  discussion  of  risk 
characterization  which  accompanies  the 
Proposed  Guidelines  for  Carcinogen 
Risk  Assessment  61  FR  17960  (April  23. 
1996)  and  the  Reproductive  and 
Toxicity  Risk  Assessment  Guidelines 
also  of  1996  (61  FR  56274). 

4.  Science,  Science  Policy,  and  Risk 
Management 

An  important  part  of  risk 
characterization,  as  described  at  the 
beginning  of  this  Section,  is  to  make  risk 
assessments  transparent.  This  means 
that  conclusions  drawn  from  the  science 
are  identified  separately  from  policy 
judgments  and  risk  management 
decisions,  and  that  the  use  of  default 
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values  or  methods,  as  well  as  the  use  ot 
assumptions  in  risk  assessments,  are 
clearly  articulated.  For  the  purposes  of 
this  revised  methodology.  EPA  will 
attempt  to  separate  out  scientific 
analysis  from  science  policv  and  risk 
management  decisions.  This  will 
ultimately  allow  the  States  and  Tribes, 
and  specifically  users  of  this 
methodology,  such  as  scientists,  policy 
setters,  and  risk  managers,  to 
understand  the  elements  of  the 
methodology  accurately  and  clearly,  and 
to  easily  separate  out  the  scientific 
decisions  from  the  science  policy  and 
risk  management  decisions.  This  is 
important  so  that  when  questions  are 
asked  regarding  the  scientific  merit, 
validity,  or  apparent  stringency  or 
leniency  of  AWQC,  the  implementer  of 
the  criteria  can  clearly  explain  what 
judgments  were  made  to  develop  the 
criterion  in  question  and  to  what  degree 
these  judgments  were  based  on  science, 
science  policy,  or  risk  management.  To 
some  extent  this  process  will  also  be 
displayed  in  future  AWQC  documents. 

When  EPA  speaks  of  science  or 
scientific  analysis,  we  are  referring  to 
the  extraction  of  data  from  either 
lexicological  or  exposure  studies  and 
surveys  with  a  minimum  of  judgment 
being  used  to  make  inferences  from  the 
available  evidence.  For  example,  if  we 
are  describing  a  point  of  departure  from 
an  animal  study  (f?.g..  a  lowest-observed- 
adverse-effect  level,  or  LOAELl,  this  is 
usually  determined  as  a  lowest  dose 
which  produces  an  observable  adverse 
effect.  This  would  constitute  a  scientific 
determination.  Judgments  applying 
science  policy,  however,  may  enter  this 
determination.  For  example,  several 
scientists  may  differ  in  their  opinion  of 
what  is  adverse,  and  this  in  turn  can 
influence  the  selection  of  a  LOAEL  in  a 
given  study.  The  use  of  an  animal  study 
to  predict  effects  in  a  human  in  the 
absence  of  human  data  is  an  inherent 
science  policy  decision.  The  selection  of 
specific  uncertainty  factors  when 
developing  a  reference  dose  is  another 
example  of  science  policy.  In  any  risk 
assessment,  a  number  of  decision  points 
occur  where  risk  to  humans  can  only  be 
inferred  from  the  available  evidence. 
Both  scientific  judgments  and  policv 
choices  may  be  involved  in  selecting 
from  among  several  possible  inferential 
bridges  when  conducting  a  risk 
assessment. 

Risk  management  is  the  process  of 
weighing  policy  alternatives  and 
selecting  the  most  appropriate 
regulatory  action,  integrating  the  results 
of  risk  assessment  with  engineering  data 
and  with  social,  economic,  and  political 
concerns  to  reach  a  decision.  In  this 
methodology,  the  choice  of  a  default 


fish  consumption  rate  which  is 
protective  of  90  percent  of  the  general 
population  is  a  risk  management 
dec:ision.  The  choice  of  an  acceptable 
cancer  risk  by  a  State  or  Tribe  is  a  risk 
management  decision. 

Many  of  the  parameters  in  the  revised 
methodology  are  an  amalgam  of  science, 
science  policy,  and/or  risk  management. 
For  example,  most  of  the  defaults 
chosen  by  EPA  are  based  on  the 
examination  of  scientific  data  and  the 
application  of  either  science  policy  or 
risk  management.  This  includes  the 
default  assumptions  of  2  liters  a  day  of 
drinking  water:  the  assumption  of  70 
kilograms  for  an  adult  body  weight;  the 
use  of  default  percent  lipid  and 
particulate  organic  carbon/dissolved 
organic  carbon  (POC/DOC)  for 
developing  national  BAFs;  the  default 
fish  consumption  rates  for  the  general 
population  and  sport  and  subsistence 
anglers;  the  choice  of  a  default  cancer 
risk  level.  Some  decisions  are  more 
heavily  steeped  in  science  and  science 
policy,  such  as  the  choice  of  default 
BAFs,  and  others  are  more  obviously 
risk  management  decisions,  such  as  the 
determination  of  default  fish 
consumption  rates  and  cancer  risk 
levels.  Throughout  the  revised 
methodology,  EPA  has  identified  just 
what  kind  of  decision  was  necessary  to 
develop  defaults  and  what  the  basis  for 
the  decision  was.  More  details  on  the 
concepts  of  science  analysis,  science 
policy,  risk  management  and  how  they 
are  introduced  into  risk  assessments  are 
included  in  Risk  Assessment  in  the 
Federal  Government:  Managing  the 
Process,  National  Academy  Press.  1983. 

5.  Discussion  of  Uncertainty 

(nj  Observed  Range  of  Toxicity  Versus 
Range  of  Environmental  Exposure. 
When  characterizing  a  risk  a.ssessment, 
an  important  distinction  to  make  is 
between  the  observed  range  of  adverse 
effects  (from  an  epidemiology  or  animal 
study)  and  the  environmentally 
observed  range  of  exposure  (or 
anticipated  human  exposure)  to  the 
contaminant.  In  many  cases,  EPA 
intends  to  apply  a  number  of  default 
factors  to  account  for  uncertainties  or 
incomplete  knowledge  in  developing 
RfDs  or  nonlinear  cancer  risk 
assessments  to  provide  a  margin  of 
protection.  In  reality,  the  actual  effect 
level  and  the  environmental  exposure 
levels  may  be  separated  by  several 
orders  of  magnitude.  The  difference 
between  some  observed  response  and 
the  anticipated  human  exposure  should 
be  described  by  risk  assessors  and 
managers,  especially  when  comparing 
criteria  to  environmental  levels  of  a 
contaminant. 


(hi  Continuum  of  Preferred  Data/Use 
of  Defaults.  In  both  toxicological  and 
exposure  assessments,  EPA  has  defined 
a  continuum  of  preferred  data  ranging 
from  a  highest  preference  of  chronic 
human  data  for  toxicological 
assessments  (e.g.,  studies  that  examine  a 
long-term  exposure  of  humans  to  a 
chemical,  usually  from  occupational 
and/or  residential  exposure):  and  actual 
field  data  for  many  of  the  exposure 
decisions  that  need  to  be  made  (e.g., 
locally  derived  fish  consumption  rates, 
waterbody-specific  bioaccumulation 
rates);  to  default  values  which  are  at  the 
lower  end  of  the  preference  continuum. 
EPA  has  supplied  default  values  for  all 
of  the  risk  assessment  parameters  in  the 
revised  methodology;  however,  it  is 
important  to  note  that  when  default 
values  are  used,  the  uncertainty  in  the 
final  risk  assessment  is  usually  higher, 
and  the  final  resulting  criterion  may  not 
be  as  applicable  to  local  conditions, 
than  is  a  risk  assessment  derived  from 
human/field  data.  Using  defaults 
assumes  generalized  conditions  and 
may  not  capture  the  actual  variability  in 
the  population  (e.g.,  sensitive 
subpopulations/high-end  consumers).  If 
defaults  are  chosen  as  the  basis  for 
criteria,  these  inherent  uncertainties 
should  be  communicated  to  the  risk 
manager  and  the  public.  While  this 
continuum  is  an  expression  of 
preference  on  the  part  of  EPA,  it  does 
not  imply  in  any  way  that  any  of  the 
choices  are  unacceptable  or 
scientifically  indefensible. 

(c)  Significant  Figures.  The  number  of 
significant  figures  in  a  numeric  value  is 
the  number  of  certain  digits  plus  one 
estimated  digit.  Digits  should  not  be 
confused  with  decimal  places.  For 
example,  15.1,  .0151,  and  .0150  all  have 
3  significant  figures.  Decimal  places 
may  have  been  used  to  maintain  the 
correct  number  of  significant  figures, 
but  in  themselves  they  do  not  indicate 
significant  figures  (Brinker,  1984).  Since 
the  number  of  significant  figures  must 
include  only  one  estimated  digit,  the 
sources  of  input  parameters  (e.g.,  fish 
consumption  and  water  consumption 
rates)  should  be  checked  to  determine 
the  number  of  significant  figures 
associated  with  data  they  provide. 
However,  the  original  measured  values 
may  not  be  available  to  determine  the 
number  of  significant  figures  in  the 
input  parameters.  In  these  situations, 
EPA  recommends  utilizing  the  data  as 
presented. 

When  developing  criteria,  EPA 
recommends  rounding  the  number  of 
significant  figures  at  the  end  of  the 
criterion  calculation  to  the  same  number 
of  significant  figures  in  the  least  precise 
parameter.  This  is  a  generally  accepted 
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practice  which  can  be  found  described 
in  greater  detail  in  APHA,  1992  and 
Brinker,  1984.  The  general  rule  is  that 
for  multiplication  or  division,  the 
resulting  value  should  not  possess  any 
more  significant  figures  than  is 
associated  with  the  factor  in  the 
calculation  with  the  least  precision. 
When  numbers  are  added  or  subtracted, 
the  number  that  has  the  fewest  decimal 
places,  not  necessarily  the  fewest 
significant  figures,  puts  the  limit  on  the 
number  of  places  that  justifiably  may  be 
carried  in  the  sum  or  difference. 
Rounding  off  a  number  is  the  process  of 
dropping  one  or  more  digits  so  that  the 
value  contains  only  those  digits  that  are 
significant  or  necessary  in  subsequent 
computations  (Brinker,  1984).  The 
following  rounding  procedures  are 
recommended:  (1)  if  the  digit  6,  7,  8,  or 
9  is  dropped,  increase  the  preceding 
digit  by  one  unit;  (2)  if  the  digit  0,  1,  2, 
3,  or  4  is  dropped,  do  not  alter  the 
preceding  digit;  and  (3)  if  the  digit  5  is 
dropped,  round  off  the  preceding  digit 
to  the  nearest  even  number  (e.g.,  2.25 
becomes  2.2  and  2.35  becomes  2.4) 
(APHA.  1992  and  Brinker,  1984). 


EPA  recommends  that  calculations  of 
water  quality  criteria  be  performed 
without  rounding  of  intermediate  step 
values.  The  resulting  criterion  may  be 
rounded  to  a  manageable  number  of 
decimal  places.  However,  in  no  case 
should  the  number  of  digits  presented 
exceed  the  number  of  significant  figures 
implied  in  the  data  and  calculations 
performed  on  them.  The  term 
"intermediate  step  values"  refers  to 
values  of  the  parameters  in  Equations 
ID-1  through  ID-3.  The  final  step  is 
considered  the  resulting  AVVQC. 
Although  AVVQC  are,  in  turn,  used  for 
purposes  of  establishing  VVQBELs  in 
NPDES  permits,  calculating  TMDLs,  and 
with  Superfund  ARARs,  they  are 
considered  the  final  step  of  this 
methodology  and,  for  the  purpose  of 
this  discussion,  where  the  rounding 
should  occur. 

The  determination  of  appropriate 
significant  figures  inevitably  involves 
some  judgment  regarding  the  fact  that 
some  of  the  equation  parameters  are 
adopted  default  exposure  values. 
Specifically,  the  default  drinking  water 
intake  rate  of  2  L/day  is  a  value  adopted 


to  represent  a  maiontv  of  the  population 
over  the  course  of  a  lifetime.  Although 
supported  by  drinking  water 
consumption  survey  data,  this  value 
was  adopted  as  a  policy  decision  and, 
as  such,  does  not  have  to  be  considered 
in  determining  the  parameter  with  the 
least  precision.  That  is,  the  resulting 
AWQC  need  not  always  be  reduced  to 
one  significant  digit,  Similarlv,  the  70- 
kg  adult  body  weight  has  been  adopted 
Agency-wide  and  represents  a  default 
policy  decision. 

The  following  example  illustrates  the 
rule  described  above.  The  example  is  for 
hexachlorobutadiene  (HCBD],  the 
revised  criterion  summarized  in 
Appendix  VI,  The  parameters  that  were 
calculated  lie  .  not  policy  adopted 
values)  include  values  with  significant 
figures  of  two  (the  Pdp  and  RSC).  three 
(the  SF).  and  four  (the  FI  and  BAF). 
Based  on  the  revised  methodologv,  the 
final  criterion  should  be  rounded  to  two 
significant  figures.  The  bold  numbers  in 
parentheses  indicate  the  number  of 
significant  figures  and  those  with 
asterisks  also  indicate  Agency  adopted 
policy  values 


AWQC  =  ^  RSC 


SF 


BW 


I,  DI  +  (H  •  BAF) 


(Equation  ID-2) 


Example  (refer  to  HCBD  document  for 
details  on  the  data): 


AWQC  = 


0.054(2)  4 

300(3) 


X 


70(2   ) 


1^2(1   ) -^  (0.01 780(4)  X  3,1 80(4)); 


AWQC  =  7.2  xl0"'*mg''L  (0.072 /ig/L,  rounded  from  7.1 67  x  10  '  /ig  L) 


*  represents  Agency  adopted  policy  value, 

A  number  of  the  values  used  in  the 
equation  may  result  in  intermediate  step 
values  that  have  more  than  four  figures 
past  the  decimal  place  and  may  be 
carried  throughout  the  equation. 
However,  carrying  more  than  four 
figures  past  the  decimal  place 
(equivalent  to  the  most  precise 
parameter)  is  unnecessary  as  it  has  no 
effect  on  the  resulting  criterion 
calculation. 


References 

.^PHA,  American  Public  Health  Association 
1992,  Standard  Methods:  For  the 
Examination  of  Water  and  Wastewater. 
18th  Edition,  Prepared  and  published 
jointly  by:  American  Public  Health 
Association.  American  Water  Works 
Association,  and  Water  Environment 
Federation,  Washington.  D,C, 

Brinker,  R.C.  1984,  Elementary  Surveying. 
7th  Edition.  Cliff  Robichaud  and  Robert 
Greiner.  Eds.  Harper  and  Row 
Publishers.  Inc.  New  York,  NY. 

Appendix  II.  Implementation  of  AWQC 
Methodology  Revisions 

Today's  Draft  AWQC  Methodology 
Revisions  raise  several  important 
implementation  issues.  These  include 
the  following:  (1)  the  relationship  of  the 
304(a)  criteria  revisions  to  other  EPA 
water  quality  standards  activities;  (2) 


the  status  of  existing  304(a)  criteria  once 
any  revisions  to  the  criteria  and  the 
associated  methodologies  are  finalized: 
(3)  the  role  of  States  and  Tribes  in 
developing  the  criteria;  (4)  the 
appropriateness  of  EPA  revising  304(a) 
criteria  on  the  basis  of  a  change  in  one. 
or  fewer  than  all.  parameters;  (5)  the 
process  EPA  will  utilize  in  developing 
new  criteria  for  additional  chemicals 
and  revising  existing  criteria;  and  (6)  the 
development  of  a  priority  setting 
process  for  selecting  appropriate  304(a) 
criteria  for  revising.  Each  of  these  areas 
is  discussed  below. 

A.  Relationship  to  Other  EPA  Activities 

New  information  leads  to  new 
insights  as  to  how  a  chemical  induces 
a  toxic  effect.  In  response  to  such  new 
information.  EPA  continually  updates 
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RfDs  and  dose-response  information  in 
IRIS.  Toxicity  information  and  exposure 
assumptions  change  as  additional  data 
become  available.  This  ongoing 
evolution  effects  two  important  and 
interrelated  responsibilities  of  the 
Agency,  which  are  carried  out 
concurrently.  First,  from  time  to  time 
EPA  recalculates  the  304(a)  water 
quality  criteria  to  reflect  the  latest  data. 
These  recalculations  have  been 
compiled  in  a  series  of  guidance 
documents:  the  Green  Book  in  1968,  the 
Blue  Book  in  1972,  the  Red  Book  in 
1976.  and  the  Gold  Book  in  1986.  The 
second  responsibility  pertains  to  the 
requirements  of  Section  303(c). 

As  part  of  the  water  quality  standards 
triennial  review  process  defined  in 
Section  303(c)(1),  the  States  and  Tribes 
are  responsible  for  maintaining  and 
revising  water  quality  standards. 
Section  303(c)(1)  requires  States  and 
Tribes  to  review,  and  modify  if 
appropriate,  their  water  quality 
standards  at  least  once  every  three 
years.  When  a  State  or  Tribe  fails  to 
revise  or  adopt  water  quality  standards 
consistent  with  the  requirements  of  the 
CVVA,  Section  303(c)(4)  authorizes  EPA 
to  promulgate  replacement  water  quality 
standards  for  them.  From  time  to  time, 
EPA  has  undertaken  such 
promulgations  and  calculated  numeric 
water  quality  criteria  for  the  purposes  of 
the  Act.  In  doing  so,  EPA  utilizes  the 
most  current  available  scientific 
information,  such  as  toxicity  data  and 
exposure  assumptions. 

With  the  promulgation  of  Federal 
criteria  under  303(c)(4)  and  the 
publication  of  new  or  revised  304(a) 
criteria,  the  criteria  in  an  early  Federal 
action  may  differ  from  the  criteria  in  a 
subsequent  Federal  action.  Some 
confusion  has  arisen  among  the  public 
with  regard  to  what  EPA"s  current 
recommended  304(a)  water  quality 
criteria  are  for  a  given  chemical  at  any 
given  time. 

The  most  recent  Federal  action 
establishes  the  Agency's  current  water 
quality  criteria.  To  date,  the  most  recent 
Federal  recalculation  of  304(a)  criteria 
occurred  in  the  CTR.  not  withstanding 
the  fact  the  CTR  was  proposed  pursuant 
to  Section  303(c)(4)  of  the  Act.  (See 
discussion  below.)  .A.gain,  EPA  views 
the  criteria  program  as  constantly 
evolving.  When  the  AWQC 
Methodology  Revisions  are  final,  any 
chemical-specific  304(a)  criteria 
published  using  the  revised 
methodology  will  be  considered  the 
Agency's  most  current  304(a)  criteria. 
EPA  notes  revisions  of  existing  304(a) 
criteria  prior  to  the  finalization  of  the 
revised  methodology  may  be  undertaken 
and  are  not  precluded. 


As  discussed  in  Appendix  I,  Section 
B.3.,  States  and  Tribes  have  three 
options  when  adopting  water  quality 
criteria  for  which  EPA  has  published 
304(a)  criteria.  They  can  establish 
numerical  values  based  on  304(a) 
criteria,  304(a)  criteria  modified  to 
reflect  site  specific  conditions,  or  other 
scientifically  defensible  methods.  When 
States  or  Tribes  revise  their  water 
quality  criteria  to  correct  deficiencies 
identified  in  a  Federal  promulgation, 
EPA  will  assess  the  scientific 
defensibility  of  the  criteria  in  terms  of 
the  Agency's  most  recent  recommended 
water  quality  criteria.  Thus,  there  may 
be  cases  where  applicable  policies  and 
science  have  evolved  such  that  EPA 
would  be  evaluating  the  scientific 
defensibility  of  State  or  Tribal  criteria, 
adopted  using  one  of  the  three  options 
discussed  above,  on  the  basis  of  new 
information.  Furthermore,  EPA  views 
Federal  303(c)(4)  promulgations  as 
temporary  corrections  of  deficiencies  in 
State  and  Tribal  water  quality  standards. 
The  triennial  review  process  provides 
States  and  Tribes  with  a  process  for 
addressing  these  deficiencies.  Since 
CWA  Section  303(c)(1)  requires  States 
and  Tribes  to  review  and  modify  their 
water  quality  standards  at  least  once 
ever\'  three  years,  EPA  does  not  expect 
or  intend  to  assume  the  State  and  "Tribal 
responsibility  of  periodically  reviewing 
and  revising  water  quality  standards, 
including  water  quality  criteria,  through 
federal  promulgations. 

EPA  developed  and  published  final 
Water  Quality  Guidance  for  the  Great 
Lakes  System  (the  Guidance),  codified 
at  40  CFR  part  132,  in  March  1995  (58 
FR  15366).  The  Guidance  consists  of 
water  quality  criteria  for  29  pollutants  to 
protect  aquatic  life,  wildlife,  and  human 
health,  and  detailed  methodologies  to 
develop  criteria  for  additional 
pollutants,  implementation  procedures, 
and  antidegradation  policies  and 
procedures  tailored  to  the  Great  Lakes 
system.  The  Guidance  was  developed 
using  the  best  available  science,  and 
refiects  the  unique  nature  of  the  Great 
Lakes  ecosystem.  Great  Lakes  States  and 
Tribes  are  to  use  the  water  quality 
criteria,  methodologies,  policies  and 
procedures  in  the  Guidance  to  establish 
consistent,  enforceable,  long-term 
protection  for  the  waters  of  the  Great 
Lakes  system.  Under  the  CWA,  the  Great 
Lakes  States  are  to  adopt  provisions  into 
their  water  quality  standards  and 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
programs  by  March  1997  that  are 
consistent  with  the  Guidance.  The 
Guidance  promotes  consistency  in 
standards  and  implementation 


procedures  while  allowing  appropriate 
fiexibility  to  States  and  Tribes  to 
develop  equitable  strategies  to  control 
pollution  sources  and  to  promote 
pollution  prevention  practices.  Today's 
Draft  AWQC  Methodology  Revisions  are 
being  undertaken  pursuant  to  Section 
304  of  the  CWA,  is  independent  of,  and 
does  not  supersede,  the  Guidance. 

Although  consistency  in  State  water 
quality  standards  programs  is  an 
important  goal  for  EPA,  EPA  also 
recognizes  it  is  necessary  to  provide 
appropriate  flexibility  to  States  and 
Tribes,  both  Great  Lakes  States  and  non- 
Great  Lakes  States,  in  the  development 
and  implementation  of  place-based 
water  quality  programs.  In  overseeing 
States'  implementation  of  the  CWA, 
EPA  has  found  that  reasonable 
flexibility  is  not  only  necessary  to 
accommodate  site-specific  conditions 
and  unforseen  circumstances,  but  also 
to  enable  innovations  and 
improvements  as  new  approaches  and 
information  become  available. 
Recognition  of  a  general  need  for 
flexibility  is  not  incompatible  with  the 
requirements  for  the  Great  Lakes  States 
and  Tribes  established  at  Section 
118(c)(2).  Once  States  and  Tribes  have 
adopted  provisions  consistent  with  the 
Guidance,  EPA  intends  to  extend  to 
them  fiexibility  in  utilizing  new  data 
and  information  in  developing  and 
updating  water  quality  criteria  using  the 
Great  Lakes  Water  Quality  Guidance 
methodologies.  In  the  event  a  Great 
Lakes  State  or  Tribe  fails  to  adopt 
provisions  consistent  with  the 
Guidance,  EPA  will  promulgate 
provisions  consistent  with  40  CFR  part 
132  that  will  apply  to  waters  and 
discharges  within  that  jurisdiction. 

In  the  Draft  AWQC  Methodology 
Revisions,  EPA  is  presenting  the 
acceptable  lifetime  cancer  risk  for  the 
general  population  in  the  range  of  10"' 
to  10  ~*  as  opposed  to  the  previous 
range  of  10 -'to  10"^.  The  Draft  AWQC 
Methodology  also  provides  that  States 
and  Tribes  should  ensure  the  most 
highly  exposed  populations  do  not 
exceed  a  10  "  ■*  risk  level.  EPA 
emphasizes  selection  of  a  risk  level  is  a 
component  used  in  the  derivation  of 
water  quality  criteria,  and  is  thus 
subject  to  EPA  review  under  Section 
303(c)  of  the  CWA.  These  proposed 
revisions  are  consistent  with  current 
program  office  guidance  and  Agency 
regulatory  actions. 

The  three  criteria  summary 
documents  in  Appendices  IV  through  VI 
were  derived  using  a  10"*  risk  level, 
which  the  Agency  believes  reflects  an 
appropriate  risk  for  the  general 
population.  This  risk  level  is  already 
used  by  many  States  and  Tribes.  EPA 
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intends  to  continue  to  derive  304(a) 
criteria  at  the  10"^  risk  level,  applying 
a  risk  management  policy  which 
ensures  protection  for  all  exposed 
population  groups.  EPA  acknowledges 
that  at  any  given  risk  level  for  the 
general  population,  those  segments  of 
the  population  that  are  more  highlv 
exposed  face  a  higher  relative  risk.  For 
example,  if  fish  are  contaminated  at  a 
level  permitted  by  criteria  derived  on 
the  basis  of  a  risk  level  of  10  " ''. 
individuals  consuming  up  to  10  times 
the  assumed  fish  consumption  rate 
would  still  be  protected  at  a  10"-''  risk 
level.  States  and  Tribes  have  the 
flexibility  to  adopt  water  quality  criteria 
that  result  in  a  higher  risk  level  [e.g., 
10  ~  5).  EPA  expects  to  approve  such 
criteria  if  the  State  or  Tribe  has 
identified  the  most  highly  exposed 
subpopulation  within  the  State  or  Tribe, 
demonstrates  the  chosen  risk  level  is 
adequately  protective  of  the  most  highly 
exposed  subpopulation  and  has 
completed  all  necessary  public 
participation.  EPA  notes  that  concerns 
regarding  highly  exposed 
subpopulations  make  it  unlikely  EPA 
would  approve  a  State-wide  10"-*  risk 
level,  unless  it  was  demonstrated  that 
the  potentially  highly  exposed 
subpopulations  are,  in  fact,  not 
experiencing  higher  exposures  than  the 
general  population.  In  effect,  risk  for 
such  subpopulations  would  not  exceed 
a  10-"  risk  level.  EPA  further  notes  that 
risk  levels  and  criteria  need  to  be 
protective  of  tribal  rights  under  federal 
law  [e.g.,  fishing,  hunting,  or  gathering 
rights)  that  are  related  to  water  quality. 
Such  rights  may  raise  unique  issues  and 
will  need  to  be  evaluated  on  a  case-by- 
case  basis. 

B.  Status  of  Existing  304(a)  Criteria  for 
Priority  Pollutants  and  Methodology 

In  November  1980,  EPA  published 
criteria  development  guidelines  for  the 
protection  of  human  health,  along  with 
criteria  for  64  toxic  pollutants  and 
pollutant  clas.ses  (45  FR  79318).  The 
total  number  of  human  health  criteria 
published  in  1980  was  105. 
Subsequently,  three  volatile  chemicals 
(dichlorodifluoromethane, 
trichlorofiuoromethane,  and  bis- 
(chloromethyl)-ether)  were  removed 
from  the  priority  list.  In  1984,  the 
criteria  for  dioxin  were  published:  this 
resulted  in  a  total  of  103  criteria.  In 
1986,  EPA  summarized  the  available 
criteria  information  in  Quality  Criteria 
for  Water  1986  (1986  "Gold  Book").  The 
103  human  health  criteria  for  the 
protection  of  human  health  were 
included  in  the  proposed  NTR  in 
November  1991  (56  FR  58420).  At  that 
time,  83  of  the  103  criteria  were  revised 


to  reflect  the  contemporarv  IRIS  values. 
The  final  NTR  (codified  at'  40  CFR 
131.36(b)(1))  included  91  human  health 
304(a)  criteria.  Nine  previously 
published  criteria  were  not  included  in 
the  NTR  for  the  purposes  of 
promulgating  federal  water  quality 
under  303(c),  but  remain  in  effect  as 
published  304(a)  criteria.  Previously 
published  criteria  for  seven  pollutants 
were  withdrawn  in  the  NTR.  The  NTR 
directed  permit  authorities  to 
specifically  address  five  other  pollutants 
in  NPDES  permit  actions  using  the 
States'  existing  narrative  "free  from 
toxicity"  criteria.  In  August.  1997.  EPA 
included  revised  human  health  criteria 
for  22  pollutants  in  the  CTR  (62  FR 
42160).  These  22  criteria,  plus  the 
previously  published  78  criteria,  are  the 
Agency's  recommended  human  health 
criteria.  As  such,  they  will  continue  to 
be  used  as  the  basis  for  Agency 
decisions,  both  regulatory  and 
nonregulator>',  until  EPA  revises  and 
reissues  chemical-specific  criteria.  For 
example,  EPA  intends  to  use  these 
criteria:  (1)  as  guidance  to  States  and 
Tribes  for  use  in  establishing  water 
quality  standards:  (2)  as  the  basis  for 
EPA  promulgation  of  water  quality 
standards:  (3)  in  establishing  NPDES 
water  quality-based  permit  limits,  where 
the  criteria  have  been  adopted  bv  a  State 
or  Tribe  or  promulgated  bv  EPA:  and  (4) 
for  all  other  purposes  of  Section  304(a) 
criteria  under  the  Act.  It  is  important  to 
emphasize  again  two  distinct  purposes 
which  are  served  by  the  304(a)criteria. 
The  first  is  as  guidance  to  the  States  and 
Tribes  in  the  development  and  adoption 
of  water  quality  criteria  which  will 
protect  designated  uses,  and  the  second 
is  as  the  basis  for  promulgation  of  a 
superseding  Federal  rule  when  such 
action  is  necessary. 

As  stated  above,  until  such  time  as 
EPA  re-evaluates  a  chemical,  subjects 
the  criteria  to  appropriate  peer  review, 
and  subsequently  publishes  a  revised 
chemical-specific  304(a)  criteria,  the 
exi.sting  304(a)  criteria  remain  in  effect. 
While  the  Draft  AWQC  Methodology 
Revisions  represent  improvements  to 
the  1980  methodology,  EPA  believes  the 
1980  human  health  3b4(a)  criteria 
methodology  and  the  resulting  criteria 
are  fundamentally  sound  from  a 
scientific  standpoint.  In  the  Draft 
AWQC  Methodology  Revisions.  EPA  is 
presenting  for  public  review  and 
comment  the  latest  advancements  in 
risk  and  exposure  assessment  and  the 
application  of  the  most  recent  data 
available.  In  this  manner,  the  Agency 
will  continue  to  strengthen  the  scientific 
and  technical  foundations  of  the 
Agency's  human  health  304(a)  criteria 


and  provide  an  incremental 
improvement  in  the  level  of  protection 
afforded  to  the  public. 

EPA  has  long  supported  this  position. 
For  example,  while  undertaking 
reassessments  of  dioxin.  PCBs.  and 
other  chemicals.  EP,^  has  consistently 
upheld  the  use  of  the  current  304(a) 
criteria  for  these  chemicals  and  has 
maintained  their  scientific  acceptability 
on  the  grounds  that  until  such  time  as 
a  reassessment  is  completed,  the 
existing  304(a)  criteria  represent  EPA's 
best  asse.ssment  for  that  particular 
chemical. 

C.  State  and  Tribal  Criteria 
Development 

In  keeping  with  their  primary- 
responsibility  in  establishing  water 
quality  standards.  EPA  encourages 
States  and  Tribes  to  develop  and  adopt 
w-ater  quality  criteria  which  reflect  local 
and  regional  conditions  by  using  the 
options  discussed  above.  States  and 
Tribes  will  have  access  to  EPA  regional, 
laboratory,  and  headquarters  staff  when 
help  is  needed  for  interpretation  of  the 
methodology  revisions,  and  for  making 
critical  risk  assessment  decisions. 
However,  when  establishing  a 
numerical  value  based  on  304(a)  criteria 
modified  to  reflect  site  specific 
conditions,  or  on  other  scientifically 
defensible  methods.  EPA  strongly 
cautions  States  and  Tribes  not  to 
selectively  apply  data  in  order  to  ensure 
a  water  quality  criteria  which  is  less 
stringent  than  EPA's  304(a)  criteria. 
Such  an  approach  would  inaccurately 
characterize  risk  in  particular. 

Once  revisions  to  the  human  health 
methodology  are  finalized.  EPA  intends 
to  continue  to  update  a  limited  number 
of  304(a)  criteria  per  year,  developing 
the  toxicological  and  exposure  data 
needed  to  conduct  risk  assessments 
associated  with  many  of  the  toxic 
pollutants  covered  bv  the  current 
universe  of  304(a)  criteria.  As  discussed 
below  in  Section  D.  updating  the 
exposure  factors  used  in  deriving  a 
criterion  is  not  as  time-  and  resource- 
intensive  as  completing  the 
toxicological  evaluation.  EPA  intends  to 
update  a  limited  number  of  304(a) 
criteria  each  year  over  the  next  several 
years  using  new  national  default 
exposure  assumptions,  national  default 
BAFs.  and  updated  toxicological  values 
{i.e..  new  or  revised  RfDs.  cancer  dose- 
response  assessments).  In  establishing 
water  quality  criteria.  States  and  Tribes 
are  urged  to  continue  to  use  the  IRIS 
noncancer  and  cancer  risk  assessments, 
but  to  adjust  the  exposure  assumptions 
(e.g  .  fish  consumption  and  relative 
source  contribution)  to  account  for  local 
and  regional  conditions.  If  a  State-  or 
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waterbodv-specific  exposure  analysis 
cannot  be  conducted.  States  and  Tribes 
should  rely  on  EPA  national  defaults. 

Generally.  EPA  has  sought  to  conduct 
re-evaluations  of  all  of  the  components 
of  each  of  the  304(a|  criteria  before 
revising  the  criteria.  However  in  recent 
years,  in  recognition  of  both  time  and 
resource  limitations,  EPA  has  revised 
existing  304(a)  criteria  on  the  basis  of  a 
limited  number  of  components  for 
which  there  are  new  data  or  improved 
science  is  a  reasonable  and  efficient 
means  to:  (1)  implement  the  latest 
advances  in  scientific  information  and 
.Agency  policy  for  exposure  analysis: 
and  (2J  publish  revised  304(a)  criteria 
on  a  more  frequent  basis.  This  approach 
promotes  up-to-date  and  robust  304(a) 
criteria. 

Once  new  or  revised  304(a)  criteria 
are  published  by  EPA,  the  Agency 
expects  States  and  Tribes  to  adopt  new 
or  revised  water  quality  criteria  into 
their  water  quality  standards  consistent 
with  the  three  options  discussed  above. 
EPA  believes  State  and  Tribal  adoption 
of  up-to-date  water  quality  criteria  for 
all  pollutants  for  which  EPA  has 
published  304(a)  criteria  is  important 
for  ensuring  full  and  complete 
protection  of  human  health.  EPA 
emphasizes  it  will  be  reviewing  State 
and  Tribal  water  quality  standards  to 
assess  the  need  for  new  or  revised  water 
quality  criteria.  EPA  believes  five  years 
from  the  date  of  publication  of  new  or 
revised  304(a)  criteria  is  a  reasonable 
time  frame  by  which  States  and  Tribes 
should  take  action.  This  period  is 
intended  to  accommodate  those  States 
and  Tribes  which  have  begun  a  triennial 
review  and  wish  to  complete  the  actions 
they  have  underway,  deferring  initiating 
adoption  of  new  or  revised  water  quality 
criteria  until  the  next  triennial  review. 

D.  Process  for  Developing  New  or 
Revised  304(a]  Criteria 

Section  304(a)(1)  directs  the  Agency 
to  "develop  and  publish  *    *    *  and  from 
time  to  time  *   *   *  revise  criteria  for 
water  quality  accurately  reflecting  the 
latest  scientific  knowledge."  Recent 
changes  in  Agency  policies  and 
procedures,  as  well  as  potential  future 
changes,  have  implications  for  304(a) 
criteria.  These  include  IRIS  updates,  the 
proposed  revisions  to  the  cancer  risk 
assessment  guidelines,  and  revisions  to 
the  human  health  criteria  methodology 
such  as  those  in  today's  document. 
.A.dditionally,  when  supported  by 
additional  scientific  information,  EPA 
has  approved  site-specific  and 
chemical-specific  decisions  which  differ 
from  the  304(a)  criteria  published  in  the 
Gold  Book.  This  situation,  as  well  as  the 
need  for  Federal  promulgations  of  water 


quality  standards  under  Section 
303(c)(4)  discussed  above,  has  led  to 
confusion  among  States,  Tribes,  and  the 
public  as  to  the  process  for  developing 
304(a)  criteria. 

Several  steps  need  to  occur  before  a 
new  304(a)  criterion  for  a  chemical  is 
developed  or  an  existing  304(a)  criterion 
is  revised.  First,  new  data  must  be 
evaluated  by  appropriate  EPA  Offices, 
calculations  of  a  new  criterion  or  any 
revisions  to  existing  criteria  must  be 
completed,  and  any  implications  to 
other  EPA  programs  must  be 
determined.  EPA  estimates  the  time  to 
conduct  risk  assessment  ranges  from  a 
few  months  to  a  year  or  more.  For 
exposure  analyses,  EPA  estimates  the 
time  to  be  much  shorter,  ranging  from 
a  few  weeks  to  a  few  months.  EPA's 
experience  is  that  toxicological 
evaluations  take  longer  to  complete  than 
exposure  assessments  due  the  degree 
and  complexity  of  the  analysis.  EPA 
will  utilize  new,  relevant  data  in 
calculating  a  revised  criterion  value 
without  regard  to  whether  the  revised 
criterion  is  more  or  less  stringent.  As 
noted  above,  EPA  may  revise  304(a) 
criteria  on  the  basis  of  one  or  more 
components  (e.g.,  BAF,  fish  intake, 
toxicity  assessment),  rather  than  a  full 
set  of  components.  This  approach  is  in 
keeping  with  the  Agency's  ongoing 
efforts  to  strengthen  the  scientific  and 
technical  foundations  of  the  304(a) 
criteria. 

Second,  EPA  policy  is  to  subject 
derivations  of  new  criteria  or  revisions 
of  existing  criteria  to  appropriate  peer 
review.  Agency  peer  review  consists  of 
a  documented  critical  review  by 
qualified  individuals  or  organizations 
who  are  independent  of  those  who 
originally  performed  the  work,  but  who 
are  collectively  equivalent  in  technical 
expertise  to  them.  Conducting  peer 
review  will  help  ensure  the  criteria  are 
technically  adequate,  appropriately 
derived,  properly  documented  and 
satisfy  quality  requirements.  In 
addition,  EPA  will  accept  data  and 
information  from  interested  members  of 
the  public  during  the  peer  review 
process.  Through  peer  review  of  304(a) 
criteria,  EPA  will  provide  a  sound  basis 
for  its  decisions,  enhancing  both  the 
credibility  and  acceptance  of  the  304(a) 
criteria. 

Finally.  EPA  publishes  criteria  and 
announces  their  availability  in  the 
Federal  Register.  While  the  process  for 
developing  a  new  304(a)  criterion  is 
basically  the  same  as  for  revising  an 
existing  criterion,  the  time  and 
resources  for  developing  the  necessary 
data  bases  for  new  criteria  are 
significantly  greater.  However,  the 
criteria  development  process  described 


above  is  essentially  the  same  whether 
undertaken  pursuant  to  304(a)  or 
303(c)(4). 

In  an  effort  to  keep  the  States,  Tribes, 
and  public  apprised  of  the  most  current 
Agency  information,  EPA  intends  to 
publish  on  a  regular  basis  the  current 
recommended  304(a)  criteria,  and  the 
individual  component  values  used  in 
their  derivation,  for  guidance  to  States 
and  Tribes  in  adopting  water  quality 
standards  under  Section  303. 
Traditionally,  EPA  has  published 
criteria  documents  or  summaries  of 
these  documents  (e.g.,  the  Gold  Book)  as 
the  process  for  incorporating  the  latest 
scientific  knowledge  and  updating 
304(a)  criteria.  Under  this  new- 
approach,  EPA  expects  to  publish 
annually  in  the  Federal  Register  a  table, 
similar  to  the  one  EPA  publishes  for  the 
drinking  water  MCLs  and  Health 
Advisories,  entitled  Drinking  Water 
Regulations  and  Health  Advisories  (EPA 
822-B-96-002).  The  drinking  water 
matrix  includes  information  on  the 
existing  MCLs,  MCLGs,  health 
advisories  including  the  RfD,  and  the 
cancer  assessment  for  the  chemical.  The 
AWQC  table  will  contain  all  current 
recommended  human  health  and 
aquatic  life  304(a)  criteria  values.  This 
table  will  only  include  water  quality 
criteria  of  general  national  applicability. 
Water  quality  criteria  derived  to  address 
a  site  specific  or  watershed  situation 
will  not  be  included.  Water  quality 
criteria  from  proposed  or  promulgated 
Federal  water  quality  standards  or  new 
or  revised  304(a)  criteria  documents  will 
be  regularly  incorporated  into  the  table. 
Additionally,  for  easier  public  access, 
EPA  intends  to  maintain  this  repository 
of  current  EPA  304(a)  criteria  and 
supporting  information  on  the  Internet 
on  EPA's  home  pages  on  the  World 
Wide  Web  (wwha^. epa.gov). 

E.  Development  of  Future  Criteria 
Documents 

The  Agency  intends  to  implement  a 
streamlined  approach  to  developing 
criteria  documents  which  focuses  on 
critical  toxicological  and  exposure 
related  studies.  This  is  a  departure  from 
the  past  format  in  which  all  existing 
toxicological  and  exposure  studies  were 
presented  in  the  1980  criteria 
documents,  with  equal  emphasis  placed 
on  exposure,  pharmacokinetics, 
toxicological  effects,  and  criterion 
formulation.  Due  to  limited  resources 
and  a  need  to  revise  and  update  criteria 
more  frequently,  future  criteria 
documents  will  be  more  abbreviated, 
with  an  emphasis  on  using  current  risk 
assessments  (on  IRIS  or  other  EPA 
health  assessment  documents)  where 
available  and  focusing  to  a  greater 
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extent  on  critical  exposure  and 
toxicological  studies  which  may 
influence  the  development  of  a  304(a) 
criterion  (e.g.,  critical  effects  studies 
which  form  the  basis  of  RfD 
development  or  cancer  assessment). 
EPA  will  still  review  the  literature  for 
the  latest  studies,  but  does  not  intend  to 
provide  an  exhaustive  amount  of 
information  for  those  areas  which  are 
deemed  less  significant  in  the  criterion 
development  process.  Where  there  is  a 
significant  amount  of  literature  on  an 
area  of  study  (for  instance, 
pharmacokinetics),  EPA  expects  to 
reference  the  information  or  cite 
existing  IRIS  support  documents  which 
discuss  the  information  in  greater  detail. 

The  overall  objective  of  this  change  in 
approach  is  to  allow  EPA  to  revise  and 
update  304(a)  criteria  more  frequently, 
while  still  maintaining  the  scientific 
rigor  which  EPA  requires.  With  this  new 
format,  EPA  estimates  it  ca«  revise 
several  criteria  for  the  same  cost  as 
revising  a  single  criterion  under  the  old 
format. 

In  Appendices  IV  through  VI  of 
today's  document,  EPA  is  publishing 
summaries  of  revised  criteria  for  three 
chemicals  using  the  Draft  AWQC 
Methodology  Revisions;  the  full  criteria 
documents  are  available  on  EPA's 
Internet  web  site  at:  http:// 
www.epa.gov/OST/Rules.  The  three 
chemicals  for  which  criteria  have  been 
developed  are:  acrylonitrile,  1,3- 
dichloropropene,  and 
hexachlorobutadiene. 

1.  Acrylonitrile 

The  revised  criterion  for  protection  of 
human  health  from  the  consumption  of 
drinking  water  and  organisms  is  0.055 
Hg/L.  The  criterion  for  the  protection  of 
human  health  from  the  consumption  of 
organisms  and  incidental  ingestion  of 
water  is  4.0  jig/L.  These  values  are  based 
on  an  assumed  risk  level  of  1x10 ~^  For 
more  details  on  assumed  parameters  in 
this  calculation,  see  the  summary  in 
Appendix  IV  of  this  document.  The 
complete  criteria  document  is  available 
through  NTIS  or  on  EPA's  Internet  web 
site. 

2.  1,3-Dichloropropene 

The  revised  criterion  for  protection  of 
human  health  from  the  consumption  of 
drinking  water  and  organisms  is  0.34 
|ig/L.  The  criterion  for  the  protection  of 
human  health  from  the  consumption  of 
organisms  and  incidental  ingestion  of 
water  is  14  ^g/L.  These  values  are  based 
on  an  assumed  risk  level  of  1x10  ~^  For 
more  details  on  assumed  parameters  in 
this  calculation,  see  the  summary  in 
Appendix  V  of  this  document.  The 
complete  criteria  document  is  available 


through  NTIS  or  EPA's  Internet  web 
site. 

3.  Hexachlorobutadiene 

The  revised  criteria  were  derived 
using  a  nonlinear  (MOE)  approach. 
However,  both  linear  and  nonlinear 
approaches  are  demonstrated  for  this 
chemical.  Using  the  linear  approach,  the 
criterion  for  protection  of  human  health 
from  the  consumption  of  drinking  water 
and  organisms  is  0.046  ng/L  (assumed 
risk  level  of  IxlO"*);  and  the  criterion 
for  the  protection  of  human  health  from 
the  consumption  of  organisms  and 
incidental  ingestion  of  water  is  0.049 
^g/L.  Using  the  nonlinear  approach,  the 
criterion  for  protection  of  human  health 
from  the  consumption  of  drinking  water 
and  organisms  is  0.11  jig/L;  and  the 
criterion  for  the  protection  of  human 
health  from  the  consumption  of 
organisms  and  incidental  ingestion  of 
water  is  0.12^g/L.  Again,  EPA 
recommends  the  nonlinear  approach 
based  on  the  fact  that  in  this  specific 
case,  there  is  too  much  uncertainty  and 
not  enough  confidence  using  the  tumor 
data  (only  one  data  point  at  a  very  high 
dose  where  the  MTD  has  been  exceeded 
and  toxicity  is  severe)  to  do  a  linear 
high  to  low  dose  extrapolation  for  the 
estimation  of  human  risk.  Moreover, 
since  data  from  both  rats  and  mice 
support  the  same  NOAEL  value,  there  is 
greater  confidence  in  the  data  base  for 
a  nonlinear  approach.  For  more  details 
on  assumed  parameters  in  this 
calculation,  see  the  summary  in 
Appendix  VI  of  this  document.  The 
complete  criteria  document  is  available 
through  NTIS  or  on  EPA's  Internet  web 
site. 

F.  Prioritization  Scheme  for  Selecting 
Chemicals  for  Updating 

As  discussed  above,  the  Agency  does 
not  have  the  resources  to  immediately 
develop  human  health  criteria,  either 
new  or  revised,  for  all  the  contaminants 
found  in  surface  water.  Because  of  this. 
EPA  is  soliciting  comment  on  how  to 
prioritize  chemicals  for  future 
recommended  304(a)  criteria  using  the 
revised  human  health  methodology. 
One  approach  for  prioritizing  chemicals 
is  for  EPA  to  publish  on  an  annual  basis 
in  the  Federal  Register  a  list  of 
substances  for  which  EPA  plans  to 
initiate  criterion  development  or 
updating.  The  Federal  Register 
document  would  provide  the  status  of 
any  ongoing  criteria  updates  or 
developments  of  new  criteria.  EPA 
would  also  ask  the  public  for  candidates 
for  new  or  updated  recommended 
AWQC  and  would  ask  for  scientific  data 
(either  toxicological  or  exposure  related) 
or  a  compelling  reason(s)  to  revise  a 


current  criterion  or  develop  a  new 
AWQC.  This  process  would  be  similar 
to  that  used  by  EPA  to  announce  its  lists 
of  agents  for  which  cancer  hazard  and 
dose-response  assessments  will  be 
initiated  on  an  annual  basis  (61  FR 
32799).  Using  the  information  submitted 
from  the  public  and  other  data,  the 
Agency  would  establish  a  list  of 
chemicals  for  which  it  will  initiate 
work,  on  an  annual  basis.  EPA  intends 
to  maintain  an  open  docket  on  the 
Internet  which  would  allow  the  public 
and/or  interested  parties  to  review 
external  submissions  to  the  Agency  for 
given  chemicals  and  would  also  allow 
an  exchange  of  pertinent  information 
between  the  public  and  the  Agency. 

To  initiate  this  process  for 
prioritization,  EPA  evaluated  chemicals 
to  generate  a  preliminary  list  of 
candidates  for  revision.  Focusing  on 
chemicals  that  pose  the  greatest 
potential  risk  to  human  health,  the 
initial  universe  considered  by  EPA 
included  the  126  priority  pollutants 
designated  as  toxic  under  Section  307(a) 
of  the  Act,  plus  seven  additional 
pollutants  included  because  of  their 
bioaccumulation  potential.  (EPA  was 
required  to  publish  criteria  documents 
for  65  pollutants  and  pollutant  classes 
which  Congress,  in  the  1977 
amendments  to  the  Clean  Water  Act, 
designated  as  toxic  under  Section 
307(a)(1).  The  65  pollutants  and 
pollutant  classes  were,  in  total,  129 
chemicals  which  became  known  as  the 
list  of  129  priority  pollutants.  The  final 
number  became  126  when  3  priority 
pollutants  were  subsequently  deleted.) 
After  careful  consideration,  EPA 
identified  98  chemicals  as  possible 
candidates  for  new  or  revised  304(a) 
criteria.  The  98  chemicals  were  selected 
based  on  the  following  factors: 

■  The  NTR  promulgated  304(a) 
human  health  criteria  for  91  chemicals. 
EPA  considers  these  91  chemicals  as  a 
good  representation  of  the  priority 
pollutants  for  which  sufficient  data  exist 
to  revise  304(a)  criteria.  (The  NTR  did 
not  include  human  health  criteria  for  35 
priority  pollutants  for  the  reasons 
discussed  in  the  final  NTR.) 

■  Seven  chemicals  for  which  human 
health  criteria  were  not  developed  in 
the  NTR  but  which  have  a  high 
potential  for  bioaccumulation,  based  on 
information  contained  in  the  recently 
promulgated  Great  Lakes  Water  Quality 
Guidance  (hexachlorocyclohexane. 
mirex.  octachlorostvrene. 
pentachlorobenzene.  photomirex, 
1.2.3,4-tetrachlorobenzene,  1.2,3,5- 
tetrachlorobenzene). 

In  prioritizing  the  96  chemicals 
discussed  above.  EP.A  considered  four 
factors:  (1)  toxicitv  data  from  IRIS;  (2) 
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data  on  occurrence  in  fish  tissue  from 

The  hicidence  and  Se\erity  of  Sediment 

Contamination  in  Surface  Waters  of  the 

United  States  (EPA-823-R-97-006);  (.3) 

data  on  the  occurrence  in  sediments 

from  The  Incidence  and  Severity  of 

Sediment  Contamination  in  Surface 

Waters  of  the  United  States;  and  (4)  data 

on  BAFs  for  trophic  level  4  from  either 

the  proposed  or  final  Great  Lakes  Water 

Quaiitv  Initiative  Guidance  (GLWQI  or 

GLI).  Of  these  four  factors.  EPA  selected 

the  potential  for  bioaccumulation  (i.e.. 

BAFs  and  Log  Kt,*)  along  with  toxicity 

{i.e.,  cancer  slope  factor  or  RtD)  as  the 

most  indicative  of  potential  risk  to 

human  health.  Taking  these  two  factors 

into  consideration.  EPA  chose  29 

chemicals  from  the  list  of  98  originally 

considered.  This  list  provides  the  initial 

basis  for  criteria  revision  decisions, 

along  with  other  Agency  chemical 

ranking  lists  and  input  from  States  and 

Tribes.  Furthermore,  EPA  intends  to  use 

these  two  factors  for  ranking 

contaminants  in  the  future.  EPA  would 

review  these  priorities  in  light  of 

.\gency  resources  and  programmatic 

commitments  when  making  decisions  to 

develop  and/or  revise  304(a)  criteria  in 

the  future.  New  criterion  updates  and 

starts  would  be  presented  in  an  annual 

Federal  Register  document,  as 

described  in  Section  D.  PCBs.  mercury. 

and  dioxin  are  not  on  the  priority  list 

because  EPA  is  already  conunitted  to 

developing  updated  .-\WQC  for  these 

chemicals.  The  29  highest  ranked 

chemicals  out  of  the  98  considered  (not 

in  order  of  priority)  are  the  following: 

Benz{a)-.'\nthracene 

Benzo{a)-Pyrene 

4-Bromo-phenyl  Phenyl-Ether 

4-Chloro-phenvl  Phen\l  Ether 

Uibenzo(a,h)  Anthracene 

Di-n-Butvl  Phthalate 

Hexachloro-henzene 

Hexachloro-butadiene 

Aldrin 

Hexachlorocvclohexane 

alpha-BHC 

beta-BHC 

gamma-BHC 

delta-BHC 

Chlordane 

4.4-DDT 

4.4  -DDE 

4,4-DDD 

Dieldrin 

Hndrin 

Heptdchlor 

Hepta(  hlor  Epoxide 

Mirex/dechlorane 

Octachlorostvrene 

Pentachlorobenzene 

Photomirex 

1.2.3.4-Tetrachlorohenzt'ne 

1.2.3,,5-Tetrachlori)henzene 


Toxaphene 

EPA  is  also  planning  to  review  other 
prioritization  efforts  within  the  Agency 
to  consider  possible  non- 
bioaccumulative  contaminants  found  in 
surface  water.  Specifically,  EPA  will 
evaluate  the  Safe  Drinking  Water 
Contaminant  List  and  risk  analyses  from 
the  Office  of  Pesticide  Programs. 

G.  Request  for  Comments 

EPA  requests  comment  on  all  aspects 
of  the  implementation  strategy  and 
specifically  requests  comment  on  the 
following  areas. 

1.  Because,  as  a  general  matter,  EPA 
uses  the  cancer  risk  range  of  10"*  to 
10"''  when  setting  criteria  and 
standards,  the  Agency  recommends  a 
consistent  approach  here  (;'.e.,  10 ~ 5  to 
10"^  for  the  general  population,  while 
ensuring  that  the  most  highly  exposed 
population  does  not  exceed  a  risk  level 
of  10  '  *).  EPA  requests  comment  on  this 
recommendation  and  its  intention  to 
derive  304(a)  criteria  at  the  lO"**  level. 
Are  there  other  issues  that  the  Agency 
should  consider  regarding  this  policy? 

2.  Should  EPA  revise  existing  304(a) 
criteria  on  the  basis  of  a  partially 
updated  data  set  (e.g..  update  exposure 
factors  to  be  used  in  calculating  304(a) 
criteria)? 

3.  With  what  frequency  should  new 
criteria  be  developed  or  existing  criteria 
updated?  Is  annually  sufficient? 

4.  Does  the  streamlined  approach  to 
developing  criteria  documents 
appropriately  characterize  the 
derivation  of  criteria  using  the  proposed 
methodology?  Readers  are  directed  to 
the  three  criteria  documents  available 
through  N TIS  and  EPA's  Internet  site  as 
examples  of  this  new  approach. 

5.  Is  the  list  of  29  chemicals  which 
EPA  selected  for  prioritization 
appropriate.'"  What  other  chemicals 
should  be  added  to  the  list,  and  why 
should  they  be  added  to  the  list? 

Appendix  IIL  Elements  of  Methodology 
Revisions  and  Issues  by  Technical  Area 

A.  Cancer  Effects 

1.  Background  on  EPA  Cancer 
Assessment  Guidelines 

Inl  1980  AWQC  XntinnnI  Guidelines. 
When  EPA  published  the  1980  AWQC 
National  Guideline  (USEPA,  1980], 
formal  Agency  guidelines  for  assessing 
carcinogenic  risk  from  exposure  to 
chemicals  had  not  yet  been  adopted. 
The  methodology  for  assessing 
carcinogenic  risk  used  hv  EPA  in  the 
1980  .-WVQC  National  Guidelines  is 
based  primnrilv  on  the  Interim 
Procedures  and  Guidelines  for  Health 
Risks  and  Economic  Impact  Assessment 
of  Suspected  Carcinogens  published  by 


EPA  in  1976  (USEPA,  1976).  Although 
the  1980  AWQC  National  Guidelines 
rei:ommended  the  use  of  both  human 
epidemiological  and  animal  studies  to 
identify  carcinogens,  potential  human 
carcinogens  were  primarily  identified  as 
those  substances  causing  a  statistically 
significant  carcinogenic  response  in 
animals.  It  was  also  assumed  for  risk 
assessment  purposes  that  any  dose  of 
the  carcinogen  results  in  some 
possibility  of  a  tumor  [i.e..  a 
nonthreshold  phenomenon). 

Under  the  1980  guidelines,  two  types 
of  data  are  used  for  quantitative 
estimates:  (l)  lifetime  animal  studies; 
and  (2)  human  studies  where  excess 
cancer  risk  is  associated  with  exposure 
to  the  agent.  (Human  data  with 
sufficient  quantification  to  carry  out  risk 
assessment  are  generally  not  available 
for  most  agents  because  there  is  a  lack 
of  exposure  data,  especially  for 
confounders.)  The  scaling  of  doses  from 
animals  to  humans  uses  a  conversion 
factor  of  body  weight  to  the  %  power 
(BW^  ')  to  approximate  the  expression  of 
dose  in  terms  of  surface  area  of  the 
target  organ  (represented  as  a  perfect 
sphere),  with  exposure  defined  in  mg  of 
contaminant/(body  weight)^  Vday  ■*. 
This  approach  is  based  on  the 
assumption  that  equivalent  doses 
between  animal  species  can  be 
expressed  in  terms  of  mg/surface  area/ 
day  (Mantel  and  Schneiderman.  1975). 
This  assumption  is  more  appropriate  at 
low  applied-dose  concentrations  where 
sources  of  nonlinearity,  such  as 
saturation  or  induction  of  enzyme 
activity,  are  less  likely  to  occur. 

The  estimation  of  cancer  risk  to 
humans  typically  used  animal  bioassay 
data  extrapolated  to  low  doses 
approximating  human  exposure  using 
the  LMS.  The  LMS  model  was  fit  to 
tumor  data  using  a  computer  program 
(e.g.,  GLOBAL  86)  that  calculated  the 
9.Tth  percentile  upper  confidence  limit 
on  the  linear  slope  in  the  low-dose 
range.  The  slope  that  is  obtained  is 
referred  to  as  the  qi  *.  and  was  used  as 
an  estimate  of  cancer  potency.  When 
animal  data  are  used  for  these 
calculations,  the  body  weights  are 
scaled  using  BW-  ',  as  discussed  above. 
The  qi*  values  obtained  using  the  LMS 
model  and  slope  factors  derived  from 
other  models  were  expressed  in  the 
form  of  X  (mg/kg-day)  "  '  and  are  often 
used  to  estimate  the  upper  bound  of  the 


■'The  s[)(H:it'ic  pquation  for  converting  an  animal 
dose  to  a  human  t'quivalpnt  dose  using  the  BW^  ' 
scaling  factor  is: 

Human  Equivalent  Dost?  (mg/kg-day)  =  .-Xnimal 
Dose  (mg/kg-dav)  x  .Animal  BW  +  .Animal  BW-  '  x 
Human  BW-^  '  +  Human  BW 

tfiat  is  equivalent  to 

.•\nima!  Dose  .Animal  BW  +  Human  BWi  ' 
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lifetime  cancer  risk  for  long-term  low- 
level  exposure  to  agents. 

Upper-bound  risk  assessments  carried 
out  with  the  low-dose  linear  model  were 
generally  considered  conservative, 
representing  the  most  plausible  95th 
percentile  upper  bound  for  risk.  The 
"true  risk"  was  considered  unlikely  to 
exceed  the  risk  estimate  derived  by  this 
procedure,  and  could  be  as  low  as  zero 
at  low  doses.  The  use  of  low-dose  linear 
extrapolation  with  a  default  to  LMS  was 
endorsed  by  four  agencies  in  the 
Interagency  Regulatory  Liaison  Group 
and  was  characterized  as  less  likelv  to 
underestimate  risk  at  the  low  doses 
typical  of  environmental  exposure  than 


other  models  and  approaches  that  were 
available.  Because  of  the  uncertainties 
associated  with  extrapolation  from  high 
to  low  dose  and  from  animals  to 
humans,  assumed  water  and  fish 
exposure,  and  the  serious  public  health 
consequences  that  could  result  if  risk 
were  underestimated.  EPA  believed  that 
it  was  prudent  to  use  the  LMS  to 
estimate  cancer  risk  for  the  AWQC.  In 
deriving  water  quality  criteria,  the  slope 
factors  are  currently  estimated  using  the 
LMS  model  under  most  circumstances. 

Basic  assumptions  that  are  used  to 
calculate  the  AWQC  include  a  dailv 
consumption  rate  of  2  liters  of  water  per 
day  (from  all  sources),  a  daily  fish 


consumption  rate  of  fi.,T  grams  per  da\ . 
and  a  bodv  weight  of  7(]  kilograms  (kg) 
(154  pounds).  The  maximum  lifetime 
cancer  risk  generated  b\  waterbome 
exposure  to  the  agent  is  targeted  in  the 
range  of  one  in  one  hundred  thousand 
to  one  in  ten  inilHon  (10  '  '  to  10  "  "I 
The  formula  for  deri\  ing  the  AWQC  in 
mg'L  for  (  an.inogens  presented  in  the 
IQHO  AWQC  National  Guidelines  is; 
where: 

10    '>=target  cancer  risk  level;  the  1980 
.■WVQC  National  Guidelines 
recommended  risk  le\els  in  the 
ranije  of  10"  '  to  lO"'' 


AWQC(mgL)  = 


(10^H70) 


(q,)(2  +  0.0O65R) 


(Equation  III.A-I ) 


70=assumed  body  weight  of  an  adult 

human  being  (kg) 
qi*=carcinogenic  potency  factor  for 

humans  derived  from  LMS  model 

(mg/kg-day) "  ' 
2=assumea  daily  water  consumption  of 

an  adult  human  (L/day) 
0.0065=assumed  dailv  consumption  of 

fish  (kg) 
R=bioconcentration  iactor  (L/kg)  from 

water  to  food  (e.g.,  fish,  birds) 
(hi  1986  EPA  Guidelines  fnr 
Carcinogenic  Risk  Assessment.  Since 
1980,  EPA  risk  assessment  practices 
have  evolved  significantly.  In 
September  1986,  EPA  published  its 
Guidelines  for  Carcinogen  Risk 
Assessment  (referred  to  subsequentlv  in 
this  document  as  the  1986  Cancer 
Guide^nes)  in  the  Federal  Register  (51 
FR  33992)  (USEPA,  1986).  The  1986 
Cancer  Guidelines  were  based  on  the 
publication  bv  the  Office  of  Science  and 
Technology  Policy  (OSTP,  1985)  that 
provided  a  summary  of  the  state  of 
knowledge  in  the  field  of  carcinogenesis 
and  a  statement  of  broad  scientific 
principles  of  carcinogen  risk  assessment 
on  behalf  of  the  Federal  government. 
The  1986  Cancer  Guidelines  categorize 
chemicals  into  alpha-numerical  groups. 
A  (known  human  carcinogen;  sufficient 
evidence  from  epidemiological  studies 
or  other  human  studies):  B  (probable 
human  carcinogen;  sufficient  evidence 
in  animals  and  limited  or  inadequate 
evidence  in  humans);  C  (possible 
human  carcinogen;  limited  evidence  of 
carcinogenicity  in  animals  in  the 
absence  of  human  data);  D  (not 
classifiable;  inadequate  or  no  animal 
evidence  of  carcinogenicitv);  and  E  (no 
evidence  of  carcinogenicity  in  at  least 
two  adequate  species  or  in  both 
epidemiological  and  animal  studies). 


Within  Group  B  there  are  two 
subgroups.  Groups  Bl  and  B2.  Group  Bl 
is  reserved  for  agents  for  whic;h  there  is 
limited  evidence  of  carcinogenicity  from 
epidemiological  studies.  It  is  reasonable, 
for  practical  purposes,  to  regard  an 
agent  for  which  there  is  "sufficient" 
evidence  of  carcinogenicity  in  animals 
as  if  it  presented  a  carcinogenic  risk  to 
humans.  Therefore,  agents  for  whi(,h 
there  is  "sufficient  evidence"  from 
animal  studies  and  for  which  there  is 
"•inadequate  evidence"  or  "no  data" 
from  epidemiological  studies  would 
usuallv  be  categorized  under  Group  B2 
(USEPA,  1986).  The  system  was  similar 
to  that  used  by  the  International  Agency 
for  Research  on  Cancer  (lARC). 

The  1986  Cancer  Guidelines  include 
guidance  on  what  constitutes  sufficient, 
limited,  or  inadequate  evidence.  In 
epidemiological  studies,  sufficient 
e\idence  indicates  a  causal  relationship 
between  the  agent  and  human  cane  er; 
limited  evidence  indicates  that  a  causal 
relationship  is  credible,  hut  that 
alternative  explanations,  such  as 
chance,  bias,  or  c;onfounding.  could  not 
adequately  be  excluded;  inadequate 
e\idence  indicates  either  lack  of 
pertinent  data,  or  a  causal  interpretation 
is  not  credible.  In  animal  studies, 
sufficient  e\'idence  includes  an 
increased  incidence  of  malignant 
tumors  or  combined  malignant  and 
benign  tumors: 

(a)  In  multiple  species  or  strains: 

(b)  In  multiple  experiments  {e.g  .  with 
different  routes  of  administration  or 
using  different  dose  levels); 

(c)  To  an  unusual  degree  in  a  single 
experiment  with  regard  to  high 
incidence,  uiuisual  site  or  t\pe  of  tumor. 
or  early  age  at  onset; 


(d)  .additional  data  on  dose-response; 
short-term  tests  or  strut  tural  activity 
relationship. 

Linuted  evidence  includes  studies 
involving  a  smgle  species,  strain,  or 
experiment  which  do  not  meet  criteria 
for  suffi(.ient  evidence;  experiments 
restricted  b\  inadequate  dosage  levels, 
inadequate  duration  of  exposure, 
inadequate  period  of  follow-up.  poor 
sur\  ival,  too  few  animals,  or  inadequate 
reporting;  an  increase  in  benign  but  not 
malignant  tumors  with  an  agent 
showing  no  response  in  a  variety  of 
short-term  tests  for  mutagenicit\ ;  or 
responses  of  marginal  statistical 
significance  in  a  tissue  known  to  have 
a  high  or  variable  background  rate. 

In  the  1986  Cancer  Guidelines,  hazard 
identification  and  the  weight-of- 
e\idente  process  focus  on  tumor 
findings  The  human  carcinogenic 
potential  of  agents  is  (.haracterized  b\'  a 
six-category  alphanumerit:  (  lassification 
system.  The  weight-of-evidence 
approach  for  making  judgment  about 
cancer  hazard  analyzes  human  and 
animal  tumor  data  separatelw  then 
combines  them  to  make  the  overall 
(  onclusion  about  [potential  human 
(.arcinogenicitN .  The  next  step  of  the 
hazard  analvsis  is  an  evaluation  of 
supporting  e\  ident:e  (e.g..  mutagenicity, 
cell  transformation)  to  determine 
wfietfier  the  overall  weight-of-evidence 
conclusion  should  be  modified 

For  i:ancer  risk  quantification,  the 
1986  Cancer  Guidelines  reconmiend  the 
use  of  LMS  as  the  only  default 
approach.  The  1986  Cancer  Guidelines 
also  mention  that  a  low-dose 
extrapolation  model  ott:er  than  the  LMS 
might  he  considered  more  appropriate 
based  on  liiological  grounds.  However, 
no  guidance  was  given  in  choosing 
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other  approaches.  The  1986  Cancer 
Guidelines  continued  to  recommend  the 
use  of  (B\V)  -'  as  a  dose  scaling  factor 
between  species. 

(c)  Scientific  Issues  Associated  with 
the  Current  Cancer  Risk  Assessment 
Methodology  for  the  Development  of 
AWQC  In  reviewing  the  current 
approach  for  the  development  of  Water 
Quality  Criteria  for  Human  Health.  EPA 
feels  that  the  alphanumeric 
classification  scheme  for  carcinogens 
adopted  in  1986  was  too  rigid  and  relied 
too  heavily  on  tumor  findings  and  the 
full  use  of  all  relevant  information,  an 
understanding  of  how  the  agent  induces 
tumors,  and  the  relevance  of  the  mode 
of  action  to  humans  was  not  promoted. 
Because  guidance  was  not  provided  in 
the  1986  Cancer  Guidelines  for 
developing  a  mode  of  action 
understanding  about  how  the  agent 
induces  tumors,  dose-response 
assessments  have  been  traditionally 
based  on  the  modeling  of  tumor  data 
with  the  LMS  approach.  There  is  an 
increasing  number  of  examples  of  where 
the  use  of  linear  extrapolation  may  not 
be  appropriate  {e.g.,  nonmutagenic 
carcinogens  causing  a  hormonal 
imbalance  and  thyroid  gland  neoplasia, 
or  inducing  bladder  tumors  secondary 
to  bladder  calculi-induced  hyperplasia). 
Additionally,  the  circumstances  or 
conditions  under  which  a  particular 
hazard  is  expressed  (e.g.,  route, 
duration,  pattern,  or  magnitude  of 
exposure)  are  not  conveyed  with  the 
1986  letter  classification  system. 

The  Office  of  Water  has  also  reviewed 
the  guidance  provided  by  the  1992 
National  Workshop  on  Revision  of  the 
Methods  for  Deriving  National  Ambient 
Water  Quality  Criteria  for  the  Protection 
of  Human  He'alth  (USEPA.  1993)  and 
EPA's  SAB  review  of  the  1992  National 
Workshop  report  on  cancer-related 
issues.'  As  recommended  by  these  two 
groups,  the  Office  of  Water  is  revising 
the  cancer  risk  assessment  methodology 
for  the  development  of  AWQC  by 
incorporating  principles  consistent  with 
the  Proposed  Guidelines  for 
Carcinogenic  Risk  Assessment  dated 
April  23.  1996  (USEPA.  1996). 


'  The  1992  National  Workshop  on  Revision  of  the 
Methods  for  Deriving  National  .\mbient  Water 
Quality  Criteria  for  the  Protection  of  Human  Health 
(USEPA.  19931  and  EP.As  Scienliric  .Advisory  Board 
(SAB)  review  of  the  workshop  identified  several 
issues  on  cancer.  BP.\  was  encouraged  by  both 
groups  to  incorporate  new  approaches  into  the 
AWQC  methodology.  Further,  the  SAB 
recommen<ied  against  the  interim  adoption  of  the 
1986  Cancer  Guidelines  into  the  AWQC 
methodology,  indicating  that  it  might  create 
considerable  confusion  in  the  future,  c nee  new 
Cancer  Guidelines  are  formally  proposed  and 
implemented. 


2.  Proposed  Revisions  to  EPA's 
Carcinogen  Risk  Assessment  Guidelines 

EPA  has  recently  published  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment  (USEPA,  1996).  that  revise 
the  1986  Cancer  Guidelines.  These 
revisions  are  designed  to  ensure  that  the 
Agency's  cancer  risk  assessment 
methods  reflect  the  most  current 
scientific  information.*  Although  many 
fundamental  aspects  of  the  current 
cancer  risk  assessment  approach  have 
been  retained,  there  are  a  number  of  key 
changes  proposed,  some  of  which 
address  the  specific  problems 
mentioned  in  the  preceding  section. 
Proposed  changes  to  the  cancer 
guidelines  are  discussed  here  because 
many  of  the  changes  that  are  proposed 
are  incorporated  into  the  AWQC 
methodology  in  this  document. 

The  key  changes  in  the  Proposed 
Cancer  Guidelines  include: 

(a)  Hazard  assessment  promotes  the 
analysis  of  all  biological  information 
rather  than  just  tumor  findings. 

(b)  An  agent's  mode  of  action  in 
causing  tumors  is  emphasized  to  reduce 
the  uncertainty  in  describing  the 
likelihood  of  harm  and  in  determining 
the  dose-response  approach(es). 

(c)  Increased  emphasis  on  hazard 
characterization  to  integrate  the  data 
analysis  of  all  relevant  studies  into  a 
weight-of-evidence  conclusion  of 
hazard,  to  develop  a  working  conclusion 
regarding  the  agent's  mode  of  action  in 
leading  to  tumor  development,  and  to 
describe  the  conditions  under  which  the 
hazard  may  be  expressed  [e.g.,  route, 
pattern,  duration  and  magnitude  of 
exposure). 

(d)  A  weight-of-evidence  narrative 
with  accompanying  descriptors  (listed 
in  Section  3  below)  replaces  the  current 
alphanumeric  classification  system.  The 
narrative  is  intended  for  the  risk 
manager  and  lays  out  a  summary  of  the 
key  evidence,  describes  the  agent's 
mode  of  action,  characterizes  the 
conditions  of  hazard  expression,  and 
recommends  appropriate  dose-response 
approach(es).  Significant  strengths, 
weaknesses,  and  uncertainties  of 
contributing  evidence  are  highlighted. 
The  overall  conclusion  as  to  the 
likelihood  of  human  carcinogenicity  is 
given  by  route  of  exposure. 

(e)  Biologically  based  extrapolation 
models  are  the  preferred  approach  for 
quantifying  risk.  It  is  anticipated, 
however  that  the  necessary  data  for  the 
parameters  used  in  such  models  will  not 
be  available  for  most  chemicals.  The 
new  guidelines  allow  for  alternative 


quantitative  methods,  including  several 
default  approaches. 

(f)  Dose-response  assessment  is  a  two- 
step  process.  In  the  first  step,  response 
data  are  modeled  in  the  range  of 
observation,  and  in  the  second  step,  a 
determination  of  the  point  of  departure 
or  range  of  extrapolation  below  the 
range  of  observation  is  made.  In 
addition  to  modeling  tumor  data,  the 
new  guidelines  call  for  the  use  and 
modeling  of  other  kinds  of  responses  if 
they  are  considered  to  be  more  informed 
measures  of  carcinogenic  risk. 

(g)  Three  default  approaches  are 
provided — linear,  nonlinear,  or  both. 
Curve  fitting  in  the  observed  range 
would  be  used  to  determine  a  point  of 
departure.  A  standard  point  of  departure 
is  proposed  as  the  effective  dose 
corresponding  to  the  lower  95  percent 
limit  on  a  dose  associated  with  10 
percent  extra  risk  (LEDio).^  The  hnear 
default  is  a  straight  line  extrapolation 
from  the  response  at  LEDio  to  the  origin 
(zero  dose,  zero  extra  risk).  The 
nonlinear  default  begins  with  the 
identified  point  of  departure  and 
provides  an  MoE  analysis  rather  than 
estimating  the  probability  of  effects  at 
low  doses.  The  MoE  analysis  is  used  to 
determine  the  appropriate  margin 
between  the  Pdp  and  the  projected 
exposure  level  (i.e.,  the  AWQC).  The 
key  objective  of  the  MoE  analysis  is  to 
describe  for  the  risk  manager  how 
rapidly  responses  may  decline  with 
dose.  Other  factors  are  also  considered 
in  the  MoE  analysis  (nature  of  the 
response,  human  variation,  species 
differences,  biopersistence). 

(h)  Refining  the  approach  used  tg 
calculate  oral  human  equivalent  dose 
when  assessments  are  based  on  animal 
bioassays  including  a  change  in  the 
default  assumption  for  interspecies  dose 
scaling  (using  body  weight  raised  to  the 
V4  power). 

With  recent  proposals  to  emphasize 
mode  of  action  understanding  in  risk 
assessment  and  to  model  response  data 
in  the  observable  range  to  derive  points 
of  departure  or  BMDs  for  both  cancer 
and  noncancer  endpoints,  EPA  health 
risk  assessment  practices  are  beginning 
to  come  together.  The  modeling  of 
observed  response  data  to  identify 
points  of  departure  in  a  standard  way 
will  help  to  harmonize  cancer  and 
noncancer  dose-response  approaches 


"They  are  referred  to  hereafter  as  the  Proposed 
Cancer  Guidelines. 


'  Use  of  the  LEDm  as  the  point  of  departure  is 
recommended  with  this  methodology,  as  it  is  with 
the  Proposed  Cancer  Guidelines.  Public  comments 
were  requested  on  the  use  of  the  LEDm.  EDm.  or 
other  points.  EPA  is  currently  evaluating  these 
comments  and  any  changes  in  the  Cancer 
Guidelines  will  be  reflected  in  the  Final  AWQC 
Methodology. 
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and  permit  comparisons  of  cancer  and 
noncancer  risk  estimates. 

The  Notice,  61  FR  17960  April  23, 
1996.  and  its  supporting  administrative 
record  should  be  consulted  for  detailed 
information  (USEPA,  1996). 

3.  Revised  Carcinogen  Risk  Assessment 
Methodology  for  Deriving  AVVQC* 

The  revised  methodology  for  deriving 
numerical  AVVQC  for  carcinogens 
incorporates  the  principles  consistent 
with  the  Proposed  Cancer  Guidelines. 
This  discussion  of  the  revised 
methodology  for  carcinogens  focuses 
primarily  on  the  quantitative  aspects  of 
deriving  numerical  AWQC  values.  It  is 
important  to  note  that  the  cancer  risk 
assessment  process  outlined  in  the 
Proposed  Cancer  Guidelines  is  not 
limited  just  to  the  quantitative  aspects. 
A  numerical  AVVQC  value  derived  for  a 
carcinogen  is  to  be  accompanied  by 
appropriate  hazard  assessment  and  risk 
characterization  information. 

This  Section  contains  a  discussion  of 
the  weight-of-evidence  narrative,  that 
describes  all  information  relevant  to  a 
cancer  risk  evaluation,  followed  by  a 
discussion  of  the  quantitative  aspects  of 
deriving  numerical  AWQC  values  for 
carcinogens.  It  is  assumed  that  data 
from  an  appropriately  conducted  animal 
bioassay  provide  the  underlying  basis 
for  deriving  the  AWQC  value.  The 
discussion  focuses  on  the  following:  (1) 
dose  estimation;  (2)  characterizing  dose- 
response  relationships  in  the  range  of 
observation  and  at  low,  envirorunentally 
relevant  doses;  (3)  calculating  the 
AWQC  value;  (4)  risk  characterization; 
and  (5)  use  of  toxicity  equivalent  factors 
(TEF)  and  Relative  Potency  Estimates. 
The  first  three  listed  topics  encompass 
the  quantitative  aspects  of  deriving 
AWQC  for  carcinogens. 

(a)  Weight-of-Evidence  Narrative.'*  As 
stated  in  the  EPA  Proposed  Cancer 


"Additional  information  regarding  the  revised 
methodology  may  be  found  in  Ambient  Water 
Quality  Criteria  Derivation  Methodology — Human 
Health.  Technical  Support  Document.  (USEPA. 
1998). 

"The  weight-of-evidence  narrative  is  intended  for 
the  risk  manager,  and  thus  explains  in  nontechnical 
language  the  key  data  and  conclusions,  as  well  as 
the  conditions  for  hazard  expression.  Conclusions 
about  potential  human  carcinogenicity  are 
presented  by  route  of  exposure.  Contained  within 
this  narrative  are  simple  likelihood  descriptors  that 
essentially  distinguish  whether  there  is  enough 
evidence  to  make  a  projection  about  human  hazard 
(i.e..  known  human  carcinogen,  likely  to  be  a 
human  carcinogen,  or  not  likely  to  be  a  human 
carcinogen)  or  whether  there  is  insufficient 
evidence  to  make  a  projection  (i.e..  the  cancer 
potential  cannot  be  determined  because  evidence  is 
lacking,  conflicting,  inadequate,  or  because  there  is 
some  evidence  but  it  is  not  sufficient  to  make  a 
projection  to  humans).  Because  one  encounters  a 
variety  of  data  sets  on  agents,  these  descriptors  are 
not  meant  to  stand  alone;  rather,  the  context  of  the 


Guidelines,  the  new  method  includes  a 
weight-of-evidence  narrative  that  is 
based  on  an  overall  weight-of-evidence 
of  biological  and  chemical/physical 
considerations.  Hazard  assessment 
information  accompanying  an  AWQC 
value  for  a  carcinogen  is  provided  in  the 
form  of  a  weight-of-evidence  narrative 
as  described  in  the  footnote.  Of 
particular  importance  is  that  the  weight- 
of-evidence  narrative  explicitly  provides 
adequate  support  based  on  human 
studies,  animal  bioassays.  and  other  key 
evidence  for  the  conclusion  that  the 
substance  is  a  "known  or  likely"  human 
carcinogen  from  exposures  through 
drinking  water  and/or  fish  ingestion. 
The  Agency  emphasizes  the  importance 
of  providing  an  explicit  discussion  of 
the  mode  of  action  for  the  substance  in 
the  weight-of-evidence  narrative, 
including  a  discussion  that  relates  the 
mode  of  action  to  the  quantitative 
procedures  used  in  the  derivation  of  the 
AVVQC. 

(b)  Dose  Estimation. 

(1)  Determining  the  Human 
Equivalent  Dose.  An  important  objective 
in  the  dose-response  assessment  is  to 
use  a  measure  of  internal  or  delivered 
dose  at  the  target  site  where  possible. 
This  is  particularly  important  in  those 
cases  where  the  carcinogenic  response 
information  is  being  extrapolated  to 
humans  from  animal  studies.  Generally, 
the  measure  of  dose  provided  in  the 
underlying  human  studies  and  animal 
bioassays  is  the  applied  dose,  typically 
given  in  terms  of  unit  mass  per  unit 
body  weight  per  unit  time,  (e.g.,  mg/kg- 
day).  When  animal  bioassay  data  are 
used,  it  is  necessary  to  make 
adjustments  to  the  applied  dose  values 
to  account  for  differences  in 
pharmacokinetics  between  animals  and 
humans  that  affect  the  relationship 
between  applied  dose  and  delivered 
dose  at  the  target  organ. 

In  the  estimation  of  a  human 
equivalent  dose,  the  Proposed  Cancer 
Guidelines  recommend  that  when 
adequate  data  are  available,  the  doses 
used  in  animal  studies  can  be  adjusted 
to  equivalent  human  doses  using 
toxicokinetic  information  on  the 
particular  agent.  However,  in  most 
cases,  there  are  insufficient  data 
available  to  compare  doses  between 


weight-of-evidence  narrative  is  intended  to  provide 
a  transparent  explanation  of  the  biological  evidence 
and  how  the  conclusions  were  derived.  Moreover, 
these  descriptors  should  not  be  viewed  as 
classirication  categories  (like  the  alphameric 
system),  which  often  obscure  key  scientific 
differences  among  chemicals.  The  new  weight-of- 
evidence  narrative  also  presents  conclusions  about 
how  the  agent  induces  tumors  and  the  relevance  of 
the  mode  of  action  to  humans,  and  recommends  a 
dose-response  approach  based  on  the  mode-of- 
action  understanding  (USEPA.  1996). 


species.  In  these  cases,  the  estimate  of 
a  human  equivalent  dose  is  based  on 
science  policy  default  assumptions.  To 
derive  an  equivalent  human  oral  dose 
from  animal  data,  the  new  default 
procedure  is  to  scale  daily  applied  oral 
doses  experienced  for  lifetime  in 
proportion  to  body  weight  raised  to  the 
'-4  power.  The  adjustment  factor  is  used 
because  metabolic:  rates,  as  well  as  most 
rates  of  physiological  processes  that 
determine  the  disposition  of  dose,  scale 
this  way.  Thus,  the  rationale  for  this 
factor  rests  on  the  empirical  observation 
that  rates  of  physiological  processes 
consistently  tend  to  maintain 
proportionality  with  body  weight  raised 
to  Va  power  (USEPA.  1996). 
Human  Equivalent  Dose=(Animal 

Do.se)!(Animal  BVV)/(Human  BVV))"* 

The  use  of  body  weight  raised  to  % 
power  (BVV  ■*)  is  a  departure  from  the 
scaling  factor  of  BW^  \  which  was  based 
on  surface  area  adjustment  and  was 
included  in  the  1980  AVVQC  National 
Guidelines  as  well  as  the  1986  Cancer 
Guidelines.  A  more  extensive 
discussion  of  the  rationale  and  data 
supporting  the  Agency's  adoption  of 
this  scaling  factor  is  in  USEPA  (1992) 
and  the  Proposed  Cancer  Guidelines. 

(2)  Dose  Adjustments  for  Less-than- 
Lifetime  Exposure  Periods.  In  the  1980 
AWQC  National  Guidelines,  two  other 
dose-related  adjustments  were 
discussed.  The  first  addressed  situations 
where  the  experimental  dosing  period 
dr)  is  less  than  the  duration  of  the 
experiment  (U).  In  these  cases,  the 
average  daily  dose  is  adjusted 
downward  by  multiplying  by  the  ratio 
(Ip/Lc)  to  obtain  an  equivalent  average 
daily  dose  for  the  full  experimental 
period.  This  adjustment  would  also  be 
used  in  situations  where  animals  are 
dosed  fewer  than  7  days  per  week.  If.  for 
example,  "daily"  dosing  is  done  only  5 
days  each  week,  the  lifetime  daily  dose 
would  be  calculated  as  V?  of  the  actual 
dose  given  on  each  of  the  .5  days. 

The  second  dose  adjustment 
addresses  situations  where  the 
experimental  duration  (Lf)  is 
substantially  less  than  the  natural 
lifespan  (L)  of  the  test  animal.  For 
example,  for  mice  and  rats  the  natural 
lifespans  are  defined  as  90  weeks  and 
104  weeks  respectively.  If  the  study 
duration  is  less  than  78  weeks  for  mice, 
or  less  than  90  weeks  for  rats,  applied 
doses  are  adjusted  by  dividing  by  a 
factor  of  (L/U)^.  (Alternatively,  the 
cancer  potency  factor  obtained  from  the 
study  could  be  adjusted  upward  by 
multiplying  by  the  facto.-  of  (L/U)^) 

This  adjustment  is  considered 
necessary  because  a  shortened 
experimental  duration  does  not  permit 
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the  full  expression  of  cancer  incidence 
that  would  be  expressed  during  a 
lifetime  study.  In  addition,  most 
carcinogenic  responses  are  manifest  in 
humans  and  animals  at  higher  rates  later 
in  life.  Age-specific  rates  of  cancer 
increase  as  a  constant  function  of  the 
background  cancer  rate  (Anderson. 
1983)  by  the  2nd  or  higher  power  of  age 
(Doll.  1971).  In  the  adjustment 
recommended  here,  it  is  assumed  that 
the  cumulative  tumor  rate  will  increase 
bv  at  least  the  3rd  power  of  age.  It  is 
important  to  note  that  although  both 
dose  adjustments  discussed  in  this 
Section  were  included  in  the  1980 
AVVQC  National  Guidelines,  the  second 
adjustment  has  not  been  commonly 
used  in  practice. 

(3)  Dose-Response  Analysis.  If  data  on 
the  agent  are  sufficient  to  support  the 
parameters  of  a  biologically  based  or 
ca.se-specific  model  and  the  purpose  of 
the  assessment  is  such  as  to  justify 
investing  resources  supporting  use,  this 
is  the  first  choice  for  both  the  observed 
tumor  and  related  response  data  and  for 
extrapolation  below  the  range  of 
observed  data  in  either  animal  or  human 
studies. 

(cl  Characterizing  Dose-Response 
Relationships  in  the  Range  of 
Observation.  The  first  quantitative 
component  in  the  derivation  of  AWQC 
for  carcmogens  is  the  dose-response 
assessment  in  the  range  of  observation. 
For  most  agents,  in  the  absence  of 
adequate  data  to  generate  a  biologically 
based  model  or  case-specific  model, 
dose-response  relationships  in  the 
observed  range  can  be  addressed 
through  curve-fitting  procedures  for 
response  data.  It  should  be  noted  that 
the  1996  proposed  guidelines  call  for 
modeling  of  not  only  tumor  data  in  the 
observable  range,  but  also  other 
responses  thought  to  be  important 
events  proceeding  tumor  development 
(e.g..  DNA  adducts.  cellular 
proliferation,  receptor  binding, 
hormonal  changes).  The  modeling  of 
these  data  are  intended  to  better  inform 
the  dose-response  assessment  by 
providing  insights  into  the  relationships 
of  exposure  (or  dose)  and  tumor 
response  below  the  observable  range. 
These  nontumor  response  data  can  only 
play  a  role  in  the  dose-response 
assessment  if  the  agent's  carcinogenic 
mode  of  action  is  reasonably 
understood,  as  well  as,  the  role  of  that 
precursor  event. 

The  Proposed  Cancer  Guidelines 
recommend  calculating  the  lower  95 
percent  confidence  limit  on  a  dose 
associated  with  an  estimated  10  percent 
increased  tumor  or  relevant  nontumor 
response  (LEDio)  for  quantitative 
modeling  of  dose-response  relationships 


in  the  observed  range.  The  estimate  of 
the  LEDio  is  used  as  the  point  of 
departure  for  low-dose  extrapolations 
discussed  below.  The  LEDio.  the  lower 
95  percent  confidence  limit  on  a  dose 
associated  with  10  percent  extra  risk,  a 
standard  point  of  departure,  is  adopted 
as  a  matter  of  science  policy  to  remain 
as  consistent  and  comparable  from  case 
to  case  as  possible.  It  is  also  a 
convenient  comparison  point  for 
noncancer  endpoints.  The  rationale 
supporting  use  of  the  LEDio  is  that  a  10 
percent  response  is  at  or  just  below  the 
limit  of  sensitivity  of  discerning  a 
significant  difference  in  most  long-term 
rodent  studies.  The  lower  confidence 
limit  on  dose  is  used  to  appropriately 
account  for  experimental  uncertainty 
(Barnes  et  al.  1995);  it  does  not  provide 
information  about  human  variability. 
The  estimate  of  the  LEDio  involves 
considerable  judgment  in  dealing  with 
uncertainties  related  to  such  factors  as 
selection  of  approach,  number  and 
spacing  of  doses,  sample  sizes,  the 
precision  and  accuracy  of  dose 
measurements,  and  the  accuracy  of 
pathological  findings. 

For  some  data  sets,  a  choice  of  the 
point  of  departure  other  than  the  LEDio 
may  be  appropriate.  The  objective  is  to 
determine  the  lowest  reliable  part  of  the 
dose-response  curve  for  the  beginning  of 
the  second  step  of  the  dose-response 
assessment — determine  the 
extrapolation  range.  Therefore,  if  the 
observed  response  is  below  the  LEDio, 
then  a  lower  point  may  be  a  better 
choice  [e.g..  LED5).  Moreover,  some 
forms  of  data  may  not  be  amenable  to 
curve-fitting  estimation,  but  to 
estimation  of  a  LOAEL  or  NOAEL 
instead,  e.g..  certain  continuous  data. 

Analysis  of  human  studies  in  the 
observed  range  is  designed  on  a  case-by- 
case  basis  depending  on  the  type  of 
study  and  how  dose  and  response  are 
measured  in  the  study. 

(1)  Extrapolation  to  Low, 
Environmentally  Relevant  Doses.  In 
most  cases,  the  derivation  of  an  AVVQC 
will  require  an  evaluation  of 
carcinogenic  risk  at  environmental 
exposure  levels  substantially  lower  than 
those  used  in  the  underlying  bioassay. 
Various  approaches  are  used  to 
extrapolate  risk  outside  the  range  of 
observed  experimental  data.  In  the 
Proposed  Cancer  Guidelines,  the  choice 
of  extrapolation  method  is  largely 
dependent  on  the  mode  of  action.  The 
Proposed  Guidelines  also  indicate  that 
the  choice  of  extrapolation  procedure 
follows  the  conclusions  developed  in 
the  hazard  assessment  about  the  agent's 
carcinogenic  mode  of  action,  and  it  is 
this  mode  of  action  understanding  that 
guides  the  selection  of  the  most 


appropriate  dose-response  extrapolation 
procedure.  It  should  be  noted  that  the 
term  "mode  of  action"  is  deliberately 
chosen  in  the  new  guidelines  in  lieu  of 
the  term  "mechanism"  to  indicate  using 
knowledge  that  is  sufficient  to  draw  a 
reasonable  working  conclusion  without 
having  to  know  the  processes  in  detail 
as  the  term  mechanism  might  imply. 
The  proposed  guidelines  preferred  the 
choice  of  a  biologically  based  model,  if 
the  parameters  of  such  models  can  be 
calculated  from  data  sources 
independent  of  tumor  data.  It  is 
anticipated  that  the  necessary  data  for 
such  parameters  will  not  be  available  for 
most  chemicals.  Thus,  the  new 
guidelines  allow  for  several  default 
extrapolation  approaches  (low-dose 
linear,  nonlinear,  or  both). 

(2)  Biologically  Based  Modeling 
Approaches.  If  a  biologically  based  or 
case-specific  modeling  approach  has 
been  used  to  characterize  the  dose- 
response  relationships  in  the  observed 
range,  and  the  confidence  in  the  model 
is  high,  it  may  be  used  to  extrapolate  the 
dose-response  relationship  to 
environmentally  relevant  doses.  For  the 
purposes  of  risk  management  derivation 
of  AWQC,  the  environmentally  relevant 
dose  would  be  the  RSD  associated  with 
incremental  lifetime  cancer  risks  in  the 
10""  to  10"''  range  for  carcinogens  on 
which  a  linear  extrapolation  approach  is 
applied. '°  The  use  of  the  RSD  and  the 
Pdp/SF  to  compute  the  AWQC  is 
presented  in  Appendix  II,  Section 

A. 3(d),  below.  Although  biologically 
based  and  case-specific  approaches  are 
appropriate  both  for  characterizing 
observed  dose-response  relationships 
and  extrapolating  to  environmentally 
relevant  doses,  it  is  not  expected  that 
adequate  data  will  be  available  to 
support  the  use  of  such  approaches  for 
most  substances.  In  the  absence  of  such 
data,  the  default  linear  approach,  the 
nonlinear  (margin  of  exposure) 
approach,  or  both  linear  and  nonlinear 
approaches  will  be  used. 

(3)  Default  Linear  Extrapolation 
Approach.  The  default  linear  approach 
proposed  here  is  a  replacement  of  the 
LMS  approach  that  has  served  as  the 
default  approach  for  EPA  cancer  risk 
assessments.  This  new  approach  is  used 
in  the  derivation  of  AWQC  for  (1)  agents 
with  a  mode  of  action  of  gene  mutation 
due  to  DNA  reactivity,  (2)  agents  with 
evidence  that  supports  a  mode  of  action 
other  than  DNA  reactivity  that  are  better 
supported  by  the  assumption  of  low- 
dose  linearity;  and  (3)  carcinogenic 
agents  lacking  information  on  the  mode 


'"For  discussion  of  the  cancer  risk  range,  see 
Appendix  11.  Section  A  and  Appendix  III,  Section 
C.l(a). 


Federal  Register/ Vol.  63.  No.   157 /Friday.  August  14.   1998  /  Notices 


43781 


of  action.  The  proposed  default  linear 
approach  is  considered  generally 
conservative  regarding  the  protection  of 
public  health.  Evidence  of  effects  on  cell 
growth  control  via  direct  interaction 
with  DNA  constitutes  an  expectation  of 
a  linear  dose-response  relationship  in 
the  low  dose  range,  unless  there  is  other 
information  to  the  contrary. 

The  procedures  for  implementing  the 
default  linear  approach  begin  with  the 
estimation  of  a  point  of  departure  as 
described  above.  The  point  of  departure. 
LEDio,  reflects  the  interspecies 
conversion  to  the  human  equivalent 


dose  and  the  other  adjustments  for  less- 
than-lifetime  experimental  duration.  In 
most  cases,  the  extrapolation  for 
estimating  response  rates  at  low. 
environmentally  relevant  exposures  is 
accomplished  by  drawing  a  straight  line 
between  the  response  at  the  point  of 
departure  and  the  origin  (i.e..  zero  dose, 
zero  extra  risk).  This  is  mathematicallv 
represented  as: 


y  =  mx  +  b 
b  =  0 


(Equation  IlIA-2) 


>  =  Response  or  incidence 
m  -  Slope  of  the  line  (cancer  poienc\  facion  -  — ^ 

X  =  Dose 

b  =  Slope  iniercept 

The  slope  of  the  line,  "m"  (the 
estimated  cancer  potency  factor  at  low 
doses),  is  computed  as: 


m  = 


0.10 


Where: 


,  i-j^  (Equation  111,^-3) 

LtU|o 

The  RSD  is  then  calculated  for  a 
specific  incremental  targeted  lifetime 
cancer  risk  (in  the  range  of  10"  -^  to 
10 -''las: 


RSD 


Target  Incremental  Cancer  Risk 


m 


(Equation  IIIA-4) 


Where: 

RSD=Risk-specific  dose  (mg/kg-day) 
Target  Incremental  Cancer  Risk  '  '= Value 

in  the  range  of  10-*to  lO"* 
m=Cancer  potency  factor  (mg/kg-day)  ' 

The  use  of  the  RSD  to  compute  the 
AWQC  is  described  in  Section  D  below. 

(4)  Default  Nonlinear  Approach.  As 
discussed  in  the  Proposed  Cancer 
Guidelines,  the  use  of  a  nonlinear 
approach  for  risk  assessment  is 
recommended  where  there  is  no 
evidence  for  linearity  and  there  is 
sufficient  evidence  to  support  an 
assumption  of  nonlinearity. 

The  nonlinear  approach  is  indicated 
for  agents  having  a  mode  of  action  that 
may  lead  to  a  dose-response 
relationship  that  is  nonlinear,  with 
response  falling  much  more  quickly 
than  linearly  with  dose,  or  being  most 
influenced  by  individual  differences  in 
sensitivity.  The  mode  of  action  may 
theoretically  be  nonlinear  because  of  a 
threshold  (e.g.,  the  carcinogenic 
response  may  be  a  secondary  effect  of 
toxicity  or  of  an  induced  physiological 
change  that  is  itself  a  threshold 
phenomenon). 

Mode  of  action  data  are  used  for  all 
cases.  The  nonlinear  approach  may  be 
used,  for  instance,  in  the  case  of  an 
organophosphate,  where  the  chemical  is 
not  mutagenic  and  causes  only  stone 
formation  in  male  rat  bladders  at  high 
doses.  This  dynamic  leads  to  tumor 
formation  only  (at  the  high  doses).  Stone 
and  subsequent  tumor  formation  are  not 
expected  to  occur  at  doses  lower  than 
those  that  induce  the  physiological 
changes  that  lead  to  stone  formation. 


"  In  1980,  the  target  lifetime  cancer  risk  range 
was  set  at  10"' to  10"'.  However,  both  the  expert 
panel  for  the  AWQC  workshop  (1992)  and  SAB 
recommended  that  EPA  change  the  risk  range  to 
10-'' to  \0-*,  to  be  consistent  with  drinking  water 
See  Appendix  I.  Section  D  for  more  details. 


(More  detail  on  this  chemical  is 
provided  in  the  cancer  section  of  the 
Technical  Support  Document).  EPA 
does  not  generally  try  to  distinguish 
between  modes  of  action  that  might 
imply  a  "true  threshold"  from  others 
with  a  nonlinear  dose-response 
relationship,  because  there  is  usually 
not  sufficient  information  to  distinguish 
between  these  empirically. 

The  nonlinear  margin  of  exposure 
(MoE)  approach  in  the  Proposed  Cancer 
Guidelines  compares  an  observed 
response  rate  such  as  the  LEDio, 
NOAEL,  or  LOAEL  with  actual 
environmental  exposures  of  interest  by 
computing  the  ratio  between  the  two.  In 
the  context  of  deriving  AWQC,  the 
environmentally  relevant  exposures  are 
targets  rather  than  actual  exposures. 

If  the  evidence  for  an  agent  indicates 
a  nonlinearity  (e.g.,  when 
carcinogenicity  is  secondary  to  another 
toxicity  for  which  there  is  a  threshold), 
the  MoE  analysis  for  the  toxicity  is 
similar  to  what  is  done  for  a  noncancer 
endpoint,  and  an  RfD  or  RfC  for  that 
toxicity  may  also  be  estimated  and 
considered  in  the  cancer  assessment. 
However,  a  threshold  of  carcinogenic 
response  is  not  necessarily  assumed.  It 
should  be  noted  that  for  cancer 
assessment,  the  margin  of  exposure 
analysis  begins  from  a  point  of 
departure  that  is  adjusted  for 
toxicokinetic  differences  between 
species  to  give  a  human  equivalent 
dose. 

To  support  the  use  of  the  MoE 
approach,  information  is  provided  in 
the  risk  assessment  about  the  current 
understanding  of  the  phenomena  that 
may  be  occurring  as  dose  (exposure) 
decreases  substantially  below  the 
observed  data.  This  provides 
information  about  the  risk  reduction 
that  is  expected  to  accompany  a 


lowering  of  exposure.  Information 
regarding  the  various  factors  that 
influence  the  selection  of  the  SF  in  an 
MoE  approach  are  included  in  the 
discussion. 

There  are  two  main  steps  in  the  MoE 
approach.  The  first  step  is  the  selection 
of  a  point  of  departure  (Pdp),  The  Pdp 
may  be  the  LEDio  for  tumor  incidence. 
or  in  some  cases,  it  may  also  be 
appropriate  to  u.se  a  NOAEL  or  LOAEL 
value  from  a  response  that  is  a  precursor 
to  tumors.  When  animal  data  are  used, 
the  Pdp  is  a  human  equivalent  dose  or 
concentration  arrived  at  by  interspecies 
dose  adjustment  (as  discussed 
previously  in  this  Notice)  or 
toxicokinetic  analysis. 

The  second  step  in  using  MoE 
analysis  to  establish  AWQC  is  the 
selection  of  an  appropriate  margin  or  SF 
to  apply  to  the  Pdp.  This  is  supported 
by  analyses  in  the  MoE  discussion  in 
the  risk  assessment.  The  following 
issues  should  be  considered  when 
establishing  the  overall  SF  for  the 
derivation  of  AWQC  using  the  MoE 
approach  (others  may  be  found 
appropriate  in  specific  cases): 

•  Tne  slope  of  the  observed  dose- 
response  relationship  at  the  point  of 
departure  and  its  uncertainties  and 
implications  for  risk  reduction 
associated  with  exposure  reduction. 

(A  .steeper  slope  implies  a  greater 
reduction  in  risk  as  exposure  decreases. 
This  may  support  a  smaller  margin); 

■  Variation  in  sensitivity  to  tne 
phenomenon  involved,  among  members 
of  the  human  population: 

■  Variation  in  sensitivity  between 
humans  and  the  animal  study 
population: 

■  The  nature  of  the  response  used  for 
the  dose-response  assessment,  for 
instance,  a  precursor  effect,  or  tumor 
response.  The  latter  may  support  a 
greater  margin  of  exposure:  and 
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■  Persistence  of  the  agent  in  the 
bodv.  This  is  particularly  relevant  when 
precursor  data  from  less-than-lifetime 
studies  are  the  response  data  being 
assessed. 

As  a  default  assumption  for  two  of 
these  points,  the  Proposed  Cancer 
Guidelines  recommend  a  factor  of  no 
less  than  ID-fold  each  be  employed  to 
account  for  human  variability  and  for 
interspecies  differences  in  sensitivity 
when  humans  may  be  more  sensitive 
than  animals.  When  data  indicate  that 
humans  are  less  sensitive  than  animals, 
a  default  factor  of  no  smaller  than  'Ao 
fraction  may  be  employed  to  account  for 
this.  If  information  about  human 
variability  or  interspecies  differences  is 
available,  it  is  used. 


After  considering  all  the  issues 
together,  the  risk  manager  decides  on 
the  margin  of  safety  (MoS).  The  size  of 
the  MoS  is  a  matter  of  policy  and  is 
selected  on  a  case-by-case  basis, 
considering  the  weight-of-evidence  and 
the  margin  of  exposure  analysis 
provided  in  the  risk  assessment.'- 

(5)  Both  Linear  and  Nonlinear 
Approaches.  In  some  cases  both  linear 
and  nonlinear  procedures  may  be  used. 
When  data  indicate  that  there  may  be 
more  than  one  operant  mode  of  action 
for  cancer  induction  at  different  tumor 
sites,  an  appropriate  procedure  is  used 
for  each  site  (USEPA,  1996).  The  use  of 
both  the  default  linear  approach  and  the 
nonlinear  approach  may  be  appropriate 
to  discuss  implications  of  complex 
dose-response  relationships.  For 


example,  if  it  is  apparent  that  an  agent 
is  both  DNA  reactive  and  is  highly 
active  as  a  promoter  at  high  doses,  and 
there  are  insufficient  data  for  modeling, 
both  linear  and  nonlinear  default 
procedures  may  be  needed  to  decouple 
and  consider  the  contribution  of  both 
phenomena  (USEPA,  1996).  For  further 
discussion  on  making  risk  assessment 
decisions  between  these  approaches, 
refer  to  the  Proposed  Cancer  Guidelines 
(USEPA,  1996). 

(djAWQC  Calculation. 

Linear  Approach 

The  following  equation  is  used  for  the 
calculation  of  the  AWQC  for 
carcinogens  where  an  RSD  is  obtained 
from  the  default  linear  approach: 


AWQC  =  RSD 


r 


BW 


> 


DI  +  (nBAF) 


(Equation  IIIA-S) 


Nonlinear  Approach 

In   those  cases  where  the  nonlinear,   MoE  approach   is  used,  a  similar  equation   is  used  to  calculate  the  AWQC'^ 


AWQC  =  ^    RSC 
SF 


BW 


DI+(FIBAF)J 


(Equation  IIIA-6) 


Where: 

AWQC=Ambient  water  quality  criterion 

(mg/L) 
RSD=Risk-specific  dose  (mg/kg-day) 
Pdp=:Point  of  departure  (mg/kg-day) 
SF=Safety  factor  (unitless) 
BW=Human  body  weight  (kg) 
Dl=Drinking  water  intake  (L/day) 
FI=Fish  intake  (kg/day) 
BAF=Bioaccumulation  factor  (L/kg) 
RSC=Relative  source  contribution 

(percentage  or  subtraction) 

A  difference  between  the  AWQC 
values  obtained  using  the  linear  and 
nonlinear  approaches  should  be  noted. 
First,  the  AWQC  value  obtained  using 
the  default  linear  approach  corresponds 
to  a  specific  estimated  incremental 
lifetime  cancer  risk  level  in  the  range  of 
10 -■♦to  10-6.  In  contrast,  the  AWQC 
obtained  using  the  nonlinear  approach 
does  not  describe  a  specific  cancer  risk. 

The  AWQC  calculations  shown  above 
are  appropriate  for  waterbodies  that  are 
used  as  sources  of  drinking  water.  If  the 
waterbodies  are  not  used  as  drinking 
water  sources,  the  approach  is  modified. 
The  drinking  water  value  (DI  in  the 
equations  above)  is  substituted  with  an 
incidental  ingestion  value  (II)  of  0.01  L/ 
day.  The  incidental  intake  is  assumed  to 
occur  from  swimming  and  other 
activities.  The  fish  intake  value  is 
assumed  to  remain  the  same. 


The  actual  AWQC  chosen  for  the 
protection  of  human  health  is  based  on 
a  review  of  all  relevant  information, 
including  cancer  and  noncancer  data. 
The  AWQC  may.  or  may  not,  utilize  the 
value  obtained  from  the  cancer  analysis 
in  the  final  AWQC  value.  The  endpoint 
selected  for  the  AWQC  will  be  based  on 
consideration  of  the  weight-of-evidence 
and  a  complete  analysis  of  all  toxicity 
endpoints. 

(e)  Risk  Characterization.  Risk 
assessment  is  an  integrative  process  that 
culminates  ultimately  into  a  risk 
characterization  summary'.  Risk 
characterization  is  the  final  step  of  the 
risk  assessment  process  in  which  all 
preceding  analyses  (i.e.,  hazard,  dose- 
response,  and  exposure  assessments)  are 
tied  together  to  convey  the  overall 
conclusions  about  potential  human  risk. 
This  component  of  the  risk  assessment 
process  characterizes  the  data  in 
nontechnical  terms,  explaining  the 
extent  and  weight-of-evidence,  major 
points  of  interpretation  and  rationale, 
strengths  and  weaknesses  of  the 
evidence,  and  discusses  alternative 
approaches,  conclusions,  and 
uncertainties  that  deserve  serious 
consideration. 


Risk  characterization  information  is 
included  with  the  numerical  AWQC 
value  and  addresses  the  major  strengths 
and  weaknesses  of  the  assessment 
arising  from  the  availability  of  data  and 
the  current  limits  of  understanding  of 
the  process  of  cancer  causation.  Key 
issues  relating  to  the  confidence  in  the 
hazard  assessment  and  the  dose- 
response  analysis  (including  the  low- 
dose  extrapolation  procedure  used)  are 
discussed.  Whenever  more  than  one 
interpretation  of  the  weight-of-evidence 
for  carcinogenicity  or  the  dose-response 
characterization  can  be  supported,  and 
when  choosing  among  them  is  difficult, 
the  alternative  views  are  provided  along 
with  the  rationale  for  the  interpretation 
chosen  in  the  derivation  of  the  AWQC 
value.  Where  possible,  quantitative 
uncertainty  analyses  of  the  data  are 
provided;  at  a  minimum,  a  qualitative 
discussion  of  the  important 
uncertainties  is  presented. 

(f)  Use  of  Toxicity  Equivalence 
Factors  (TEF)  and  Relative  Potency 
Estimates.  The  1996  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment  (USEPA,  1991:  1996)  state: 
"A  toxicity  equivalence  factor  (TEF) 
procedure  is  one  used  to  derive 


'^Guidance  on  selecting  appropriate  safety  factors 
is  provided  in  the  Proposed  Guidelines  for 
Carcinogenic  Risk  Assessment  (USEP.^.  1996). 


"Although  appearing  in  this  equation  as  a  I'actor 
to  be  multiplied,  the  RSC  can  also  be  an  amount 
subtracted. 
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quantitative  dose-response  estimates  for 
agents  that  are  members  of  a  category  or 
class  of  agents.  TEFs  are  based  on 
shared  characteristics  that  can  be  used 
to  order  the  class  members  by 
carcinogenic  potency  when  cancer 
bioassay  data  are  inadequate  for  this 
purpose.  The  ordering  is  by  reference  to 
the  characteristics  and  potency  of  a 
well-studied  member  or  members  of  the 
class.  Other  class  members  are  indexed 
to  the  reference  agent(s)  by  one  or  more 
shared  characteristics  to  generate  their 
TEFs."  In  addition,  the  Proposed  Cancer 
Guidelines  state  that  TEFs  are  generated 
and  used  for  the  limited  purpose  of 
assessment  of  agents  or  mixtures  of 
agents  in  environmental  media  when 
better  data  are  not  available.  When 
better  data  become  available  for  an 
agent,  its  TEF  should  be  replaced  or 
revised.  To  date,  according  to  the 
Proposed  Cancer  Guidelines,  adequate 
data  to  support  use  of  TEFs  has  been 
found  in  only  one  class  of  compounds 
(dioxins)  (USEPA,  1989;  1996). 

The  uncertainties  associated  with 
TEFs  are  explained  when  this  approach 
is  used.  This  is  a  default  approach  to  be 
used  when  tumor  data  are  not  available 
for  individual  components  in  a  mixture. 
Relative  potency  factors  (RPFs)  can  be 
similarly  derived  and  used  for  agents 
with  carcinogenicity  or  other  supporting 
data.  These  are  conceptually  similar  to 
TEFs,  but  are  less  firmly  based  on 
science  and  do  not  have  the  same  levels 
of  data  to  support  them.  TEFs  and 
relative  potencies  are  used  only  when 
there  is  no  better  alternative.  When  they 
are  used,  uncertainties  associated  with 
them  are  discussed.  As  of  today,  there 
are  only  three  classes  of  compounds  for 
which  relative  potency  approaches  have 
been  examined  by  EPA:  dioxins, 
polychlorinated  biphenyls  (PCBs),  and 
polycyclic  aromatic  hydrocarbons 
(PAHs). 

4.  Request  for  Comments 

EPA's  Office  of  Water  requests 
comments  on  the  revised  methodology 
in  this  Notice.  Topics  on  which 
comment  is  particularly  sought  are 
indicated  below.  Comments  on  the 
Proposed  Cancer  Guidelines  are  not 
solicited  here;  the  comment  period  on 
the  Proposed  Cancer  Guidelines  ended 
in  August  1996.  EPA  will  reflect 
changes  in  the  final  Cancer  Guidelines 
in  the  final  Human  Health  methodology. 
Comments  on  the  application  of  the 
concepts  and  principles  of  the  revised 
AWQC  methodology  are  relevant  and 
solicited  here. 

The  Agency  requests  comment  on  the 
new  approaches  to  dose-response 
assessment  and  modeling  described  in 
this  Section. 
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B.  Noncancer  Effects 

1.  1980  AWQC  National  Guidelines  for 
Noncancer  Effects 

In  the  1980  AWQC  National 
Guidelines,  the  Agency  evaluated 
noncancer  human  health  effects  from 
exposure  to  chemical  contaminants 
using  ADl  levels.  ADls  were  calculated 
by  dividing  NOAELs  by  SFs  to  obtain 
estimates  of  doses  of  chemicals  that 


would  not  be  expected  to  cause  adverse 
effects  over  a  lifetime  of  exposure.  In 
accordance  with  the  National  Research 
Council  report  of  1977  (NAS,  1977), 
EPA  used  SFs  of  10.  100.  or  1.000, 
depending  on  the  quality  and  quantity 
of  the  overall  data  base.  In  general,  a 
factor  of  10  was  suggested  when  good- 
quality  data  identifying  a  .NOAEL  from 
human  studies  were  available.  A  factor 
of  100  was  suggested  if  no  human  data 
were  available  but  the  data  base 
contained  valid  chronic  animal  data. 
For  chemicals  with  no  human  data  and 
scant  animal  data,  a  factor  of  1,000  was 
recommended.  Intermediate  SFs  could 
also  be  used  for  data  bases  that  fell 
between  these  categories. 

AWQC  were  then  calculated  using  the 
ADI  levels  together  with  standard 
exposure  assumptions  about  the  rates  of 
human  ingestion  of  water  and  fish,  and 
also  accounting  for  intake  from  other 
sources  (see  Equation  lB-1  in  the 
Introduction).  Surface  water 
concentrations  at  or  below  the 
calculated  criteria  concentrations  would 
be  expected  to  result  in  human  exposure 
levels  at  or  below  the  ADI.  Inherent  in 
these  calculations  is  the  assumption 
that,  generally,  noncarcinogens  exhibit  a 
threshold. 

2.  Noncancer  Risk  Assessment 
Developments  Since  1980 

Since  1980,  the  risk  assessment  of 
noncarcinogenic  chemicals  has 
changed.  To  remove  the  value 
judgments  implied  by  the  words 
"acceptable"  and  "safety.  '  the  ADI  and 
SF  terms  have  been  replaced  with  the 
terms  RfD  and  UF/modifying  factor 
(MF),  respectively. 

For  the  risk  assessment  of  general 
systemic  toxicity,  the  Agency  currently 
uses  the  guidelines  contained  in  the 
IRIS  Background  Document  entitled 
Reference  Dose  (RfD):  Description  and 
Use  in  Health  Risk  Assessments.  That 
document  defines  an  RfD  as  "an 
estimate  (with  uncertainty  spanning 
approximately  an  order  of  magnitude)  of 
a  daily  exposure  to  the  human 
population  (including  sensitive 
subgroups)  that  is  likely  to  be  without 
appreciable  risk  of  deleterious  effects 
over  a  lifetime"  (USEPA.  1993a).  The 
most  common  approach  for  deriving  the 
RfD  does  not  in\  olve  dose-response 
modelling.  In.stead.  an  RfD  for  a  given 
chemical  is  usually  derived  bv  first 
identifying  the  NOAEL  for  the  most 
sensitive  known  toxicity  endpoint.  that 
is.  the  toxic  effect  that  occurs  at  the 
lowest  dose.  This  effect  is  called  the 
critical  effect.  Factors  such  as  the  studv 
methodology,  the  spec:es  of 
experimental  animal,  the  nature  of  the 
toxicity  endpoint  as.sessed  and  its 
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relevance  to  human  effects,  the  route  of 
exposure,  and  exposure  duration  are 
critically  evaluated  in  order  to  select  the 
most  appropriate  NOAEL.  from  among 
all  available  studies  in  the  chemical's 


data  base.  If  no  appropriate  NOAEL  can 
be  identified  from  any  study,  then  the 
LOAEL  for  the  critical  effect  endpoint  is 
used  and  an  uncertainty  factor  for 
LOAEL  to  NOAEL  extrapolation  is 


applied.  Using  this  approach,  the  RfD  is 
equal  to  the  NOAEL  (or  LOAEL)  divided 
by  the  product  of  uncertainty  factors 
and,  occasionally,  a  modifying  factor: 


RfD  (mg/kg'day)  = 


NOAEL  (or  LOAEL) 
UFMF 


(Equation  IIlB-1) 


The  definitions  and  guidance  for  use  of  chemicals  and  for  deriving  the  RfD.  1995a).  These  eudpoint-specific 

the  uncertainty  factors  and  the  Another  reference  on  this  topic  is  guidelines  will  be  used  for  their 

modifying  factor  are  provided  in  the  Dourson  (1994).  Furthermore,  the  respective  areas  in  the  hazard 

IRIS  Background  Document  and  are  Agency  has  also  published  separate  assessment  step  and  will  complement 

repeated  in  Table  IlIB-1.  guidelines  for  assessing  specific  toxic  the  overall  toxicological  assessment.  It 

The  IRIS  Background  Document  on  endpoints,  such  as  developmental  should  be  noted,  however,  that  an  RfD, 

the  Reference  Dose  (USEPA,  1993a)  toxicity  (USEPA,  1991a);  reproductive  derived  using  the  most  sensitive  known 

provides  guidance  for  critically  toxicity  (USEPA,  1996a);  and  endpoint,  is  considered  protective 

assessing  noncarcinogenic  effects  of  neurotoxicity  risk  assessment  (USEPA,  against  all  noncarcinogenic  effects. 

Table  III B-i  .—Uncertainty  Factors  and  the  Modifying  Factor 

Uncertainty  -.  ^  ... 

Factor  Definitron 

UFh  Use  a  1,  3,  or  10-fold  factor  when  extrapolating  from  valid  data  in  studies  using  long-term  exposure  to  average  healthy 

humans.  This  factor  is  intended  to  account  for  the  variation  in  sensitivity  (intraspecies  variation)  among  the  memtjers  of 
the  human  population. 

UF.V   Use  an  additional  factor  of  1,  3,  or  10  when  extrapolating  from  valid  results  of  long-term  studies  on  experimental  animals 

when  results  of  studies  of  human  exposure  are  not  availat)le  or  are  inadequate.  This  factor  is  intended  to  account  for 
the  uncertainty  involved  in  extrapolating  from  animal  data  to  hunnans  (interspecies  variation). 

UFs  Use  an  additional  factor  of  1.  3,  or  10  when  extrapolating  from  less-than-chronic  results  on  experimental  animals  when 

there  are  no  useful  long-term  human  data.  This  factor  Is  intended  to  account  for  the  uncertainty  involved  in  extrapolat- 
ing from  less-than-chronic  NOAELs  to  chronic  NOAELs. 

UFl Use  an  additional  factor  of  1,  3,  or  10  when  deriving  an  RfD  from  a  LOAEL,  instead  of  a  NOAEL.  This  factor  is  intended 

to  account  tor  the  uncertainty  involved  in  extrapolating  from  LOAELs  to  NOAELs. 

UF[,  Use  an  additional  3-  or  10-fold  factor  when  deriving  an  RfD  from  an  "incomplete"  data  base.  This  factor  is  meant  to  ac- 
count for  the  inability  of  any  single  type  of  study  to  consider  all  toxic  endpoints.  The  intermediate  factor  of  3  (approxi- 
mately ^h  logiM  unit,  i.e.,  the  square  root  of  10)  is  often  used  when  there  is  a  single  data  gap  exclusive  of  chronic  data. 
It  is  often  designated  as  UFn. 

Modifying  Factor 

Use  professional  judgment  to  determine  the  MF,  which  is  an  additional  uncertainty  factor  that  is  greater  than  zero  and 
less  than  or  equal  to  10.  The  magnitude  of  the  MF  depends  upon  the  professional  assessment  of  scientific  uncertain- 
ties of  the  study  and  data  base  not  explicitly  treated  atwve  (e.g..  the  number  of  species  tested).  The  default  value  for 
the  MF  IS  1. 

Note:  With  each  UF  or  MF  assignment,  it  is  recognized  that  professional  scientific  judgment  must  tie  used.  The  total  product  of  the  uncertainty 
factors  and  modifying  factor  should  not  exceed  3,000. 


Similar  to  the  procedure  used  in  the 
1980  AWQC  National  Guidelines,  the 
revised  derivation  of  AWQC  values  for 
noncarcinogens  uses  the  RfD  together 
with  various  assumptions  concerning 
intake  of  the  contaminant  from  both 
water  and  nonwater  sources  of 
exposure.  The  objective  of  the  AWQC 
value  for  noncarcinogens  is  to  ensure 
that  human  exposure  to  a  substance 
related  to  its  presence  in  surface  water, 
combined  with  exposure  from  other 
sources,  does  not  exceed  the  RfD.  The 
algorithm  for  deriving  AWQC  for 
noncarcinogens  using  the  RfD  is 
presented  as  Equation  ID-1  in  the 
Introduction  and  discussed  further  in 
Appendix  II,  Section  C  in  this  Notice. 


3.  Issues  and  Recommendations 
Concerning  the  Derivation  of  AWQC  for 
Noncarcinogens 

During  a  review  of  the  1980  AWQC 
National  Guidelines  (USEPA,  1993b), 
the  Agency  identified  several  issues  that 
must  be  resolved  in  order  to  develop  a 
final  revised  methodology  for  deriving 
AWQC  based  on  noncancer  effects. 
These  issues,  as  discussed  below, 
mainly  concern  the  derivation  of  the 
RfD  as  the  basis  for  such  an  AWQC 
value.  Foremost  among  these  issues  is 
whether  the  Agency  should  revise  the 
present  method  or  adopt  entirely  new 
procedures  that  use  quantitative  dose- 
response  modelling  for  the  derivation  of 


the  RfD.  Other  issues  include  the 
following: 

■  Presenting  the  RfD  as  a  single  point 
value  or  as  a  range  to  reflect  the 
inherent  imprecision  of  the  RfD; 

■  Selecting  specific  guidance 
documents  for  derivation  of  noncancer 
health  effect  levels; 

■  Considering  severity  of  effect  in  the 
development  of  the  RfD; 

■  Using  less-than-90-day  studies  as 
the  basis  for  RfDs; 

■  Integrating  reproductive/ 
developmental,  immunotoxicity,  and 
neuroto-xicity  data  into  the  RfD 
calculation; 

■  Applying  pharmacokinetic  data  in 
risk  assessments;  and 
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■  Considering  the  possibility  that 
some  noncarcinogenic  effects  do  not 
exhibit  a  threshold. 

(a)  Using  the  Current  NOAEl^L'F 
Based  RfD  Approach  or  Adopting  More 
Quantitative  Approaches  for  Noncancer 
Risk  Assessment.  The  current  NOAEL- 
UF-based  RfD  methodologv,  or  its 
predecessor  ADI/SF  methodology,  have 
been  used  since  1980.  This  approach 
assumes  that  there  exists  a  threshold 
exposure  below  which  adverse 
noncancer  health  effects  are  not 
expected  to  occur.  Exposures  above  this 
threshold  are  believed  to  pose  some  risk. 
to  exposed  individuals;  however,  the 
current  approach  does  not  addre,ss  the 
nature  and  magnitude  of  the  risk  above 
the  threshold  level  (i.e.,  the  shape  of  the 
dose-response  curve  above  the 
threshold).  The  NOAEL-UF-based  RfD 
approach  is  intended  primarilv  to 
ensure  that  the  RfD  value  derived  from 
the  available  data  falls  below  the 
population  effects  threshold.  However, 
the  NOAEL-UF-based  RfD  procedure 
has  limitations.  In  particular,  this 
method  requires  that  one  of  the  actual 
experimental  doses  used  by  the 
researchers  in  the  critical  study  be 
selected  as  the  NOAEL  or  LOAEL  value. 
The  determination  that  a  dose  is  a 
NOAEL  or  LOAEL  will  depend  on  the 
biological  endpoints  used  and  the 
statistical  significance  of  the  data. 
Statistical  significance  will  depend  on 
the  number  and  spacing  of  dose  groups 
and  the  numbers  of  animals  used  in 
each  dose  group.  Studies  using  a  small 
number  of  animals  can  limit  the  ability 
to  distinguish  statistically  significant 
differences  between  measurable 
responses  seen  in  dose  groups  and 
control  groups.  Furthermore,  the 
determination  of  the  NOAEL  or  LOAEL 
also  depends  on  the  dose  spacing  of  the 
study.  Doses  are  often  widely  spaced, 
typically  differing  by  factors  of  three  to 
ten.  A  .study  can  identify  a  NOAEL  and 
a  LOAEL  from  among  the  doses  studied, 
but  the  "true"  NOAEL  cannot  be 
determined  from  those  results.  The 
.study  size  and  do.se  spacing  limitations 
also  limit  the  ability  to  characterize  the 
nature  of  the  expected  response  to 
exposures  between  the  observed  NOAEL 
and  the  LOAEL  values. 

The  limitations  of  the  NOAEL-UF 
approach  have  prompted  development 
of  alternative  approaches  that 
incorporate  more  quantitative  dose- 
response  information.  The  traditional 
NOAEL  approach  for  noncancer  risk 
assessment  has  often  been  a  source  of 
controversy  and  has  been  criticized  in 
several  ways.  For  example,  experiments 
involving  fewer  animals  tend  to  produce 
higher  NOAELs  and.  as  a  consequence, 
may  produce  higher  RfDs.  The  reverse 


would  seem  more  appropriate  in  a 
regulatory  context  because  larger  sample 
sizes  should  provide  greater 
experimental  .sensitivity.  The  focus  of 
the  NOAEL  approach  is  onlv  on  the 
dose  that  is  the  NOAEL.  and  the  NOAEL 
must  be  one  of  the  experimental  doses. 
It  also  ignores  the  shape  of  the  dose- 
response  curve.  Thus,  the  slope  of  the 
dose-response  plays  little  role  in 
determining  acceptable  exposures  for 
human  beings.  Therefore,  in  addition  to 
the  NOAEL-UF-based  RfD  approach 
described  above,  EPA  is  considering 
using  other  approaches  that  incorporate 
more  quantitative  dose-response 
information  in  appropriate  situations  for 
the  evaluation  of  noncancer  effects  and 
the  derivation  of  RfDs.  However,  the 
Agency  wishes  to  emphasize  that  it  still 
believes  the  NOAEL-UF  RfD 
methodology  is  valid  and  can  continue 
to  be  used  to  develop  RfDs. 

Two  alternative  approaches  that  mav 
have  relevance  in  assisting  in  the 
derivation  of  the  RfD  for  a  chemical  are 
the  BMD  and  the  Categorical  Regression 
approaches.  These  alternative 
approaches  may  overcome  some  of  the 
inherent  limitations  in  the  NOAEL-UF 
approach.  For  example,  the  BMD 
analyses  for  developmental  effects  show 
that  NOAELs  from  studies  correlate  well 
with  a  5  percent  response  level  (Allen 
et  al.,  1994).  The  BMD  and  the 
Categorical  Regression  approaches 
usually  have  greater  data  requirements 
than  the  RfD  approach.  Thus,  it  is 
unlikely  that  any  one  approach  will 
apply  to  every  circumstance;  in  some 
cases,  different  approaches  mav  be 
needed  to  accommodate  the  varying 
data  bases  for  the  range  of  chemicals  for 
which  water  quality  criteria  must  be 
developed.  Acceptable  approaches  will 
satisfy  the  following  criteria:  (l)  Meet 
the  appropriate  risk  as.sessment  goal:  (2) 
adequately  describe  the  toxicity  data 
base  and  its  quality;  (3)  characterize  the 
endpoints  properly;  (4)  provide  a 
measure  of  the  quality  of  the   "fit"  of  the 
model  when  a  model  is  used  for  dose- 
response  analysis;  and  (.5)  describe  the 
key  assumptions  and  uncertainties. 

(1)  The  Benchmark  Dose.  The  B.MD  is 
defined  as  the  statistical  lower 
confidence  limit  on  the  dose  estimated 
to  produce  a  predetermined  level  of 
change  in  response  (the  Benchmark 
Response,  or  BMR)  relative  to  control  In 
the  derivation  of  an  RfD,  the  B.MD  is 
used  as  the  dose  to  which  uncertainty 
factors  are  applied  instead  of  the 
NOAEL.  The  BMD  approach  first 
models  a  dose-response  curve  for  the 
critical  effect(s)  using  available 
experimental  data.  Several  functional 
forms  can  be  used  to  model  the  dose- 
response  curve,  such  as  polynomial  or 


Weibull  functions.  To  define  a  BMD 
from  the  modeled  curve  for  quantal 
data,  the  as.sessor  first  selects  the  B.MR 
The  choice  of  the  BMR  is  critical.  For 
quantal  endpoints.  a  particular  level  of 
response  is  chosen  (e.g.,  1  percent,  5 
percent,  or  10  percent).  For  continuous 
endpoints.  the  BMR  is  the  degree  of 
change  from  controls  and  is  based  on 
what  is  considered  a  biologically 
significant  change.  The  BMD  is  derived 
from  the  BMR  dose  by  applying  the 
desired  confidence  limit  calculation. 
The  RfD  is  obtained  by  dividing  the 
BMD  by  one  or  more  uncertainty  factors, 
similar  to  the  NOAEL  approach' 
Because  the  B.MD  is  used  like  the 
.NOAEL  to  obtain  the  RfD.  the  BMR 
should  be  selected  at  or  near  the  low 
end  of  the  range  of  increased  risks  that 
can  be  detected  in  a  study  of  typical 
size  Generally,  this  falls  in  the  range 
between  the  EDoi  and  the  EDm 

The  .Agency  is  considering  the  use  of 
a  BMD  approach  to  derive  RfDs  for 
those  agents  for  which  there  is  an 
adequate  data  base.  There  are  a  number 
of  technical  decisions  associated  with 
the  application  of  the  BMD  technique. 
These  include  the  following: 

■  Selection  of  response  data  to 
model; 

■  The  form  of  the  data  used 
(continuous  versus  quantal); 

■  The  definition  of  an  adverse 
response: 

■  The  choice  of  mathematical  model 
(including  use  of  nonstandard  models 
for  unusual  data  sets); 

■  The  choice  of  the  measures  of 
increased  risk  (extra  risk  versus 
additional  risk); 

■  The  selec:tion  of  the  B.MR; 

■  Methods  for  calculating  the 
confidence  inter\al; 

■  Selection  of  the  appropriate  BMD 
as  the  basis  for  the  RID  (when  multiple 
endpoints  are  modeled  from  a  single 
study,  when  multiple  models  are 
applied  to  a  single  response,  and  when 
nuihiple  BMDs  are  calculated  from 
different  studies);  and 

■  The  use  of  uncertain!)  factors  uith 
the  BMD  approach 

These  topics  are  discussed  in  detail  in 
Crump  et  al.  (1995)  and  the  TSD  that 
accompanies  this  Notice.  The  use  of  the 
BMD  approach  has  been  discussed  in 
general  terms  by  several  authors 
(Gaylor.  19H3:  Crump.  19H4:  Dourson  et 
al..  198.t:  Kimmel  and  Gaylor.  1988; 
Brown  and  Erdreich.  1989;  Kimmel. 
1990).  The  International  Life  Sciences 
Institute  (ILSl)  also  held  a  major 
workshop  on  the  BMD  in  September 
1993;  the  workshop  proceedings  are 
summarized  in  ILSI  (199^;  and  in 
Barnes  et  al.  (1995).  For  hirther 
information  on  the.se  technical  issues. 
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the  reader  is  referred  to  these 
publications. 

The  BMD  approach  addre.sses  several 
of  the  quantitative  or  statistical 
criticisms  of  the  NOAEL  approach. 
These  are  discussed  at  greater  length  in 
Crump  et  al.  (19Q.t)  and  are  summarized 
here.  First,  the  BMD  approach  uses 
information  on  variability  in  the 
selected  study  rather  than  just  a  single 
data  point,  such  as  the  NOAEL  or 
LOAEL.  By  using  response  data  from  all 
of  the  dose  groups  to  model  a  dose- 
response  curve,  the  BMD  approach 
allows  for  consideration  of  the  steepness 
of  the  slope  of  the  curve  when 
estimating  the  EDm.  The  use  of  the  full 
data  set  also  makes  the  BMD  approach 
less  sensitive  to  small  changes  in  data 
than  the  NOAEL  approach,  which  relies 
on  the  statistical  comparison  of 
individual  dose  groups.  The  BMD 
approach  also  allows  consistency  in  the 
consideration  of  the  level  of  effect  (e.g., 
a  10  percent  response  rate)  across 
endpoints. 

The  BMD  approach  accounts  more 
appropriately  for  the  size  of  each  dose 
group  than  the  NOAEL  approach. 
Laboratory  tests  with  fewer  animals  per 
dose  group  tend  to  yield  higher 
NOAELs,  and  thus  higher  RfDs,  because 
statistically  significant  differences  in 
response  rates  are  harder  to  detect. 
Therefore,  in  the  NOAEL  approach, 
dose  groups  with  fewer  animals  lead  to 
a  higher  (less  conservative)  RfD.  In 
contrast,  with  the  BMD  approach, 
smaller  dose  groups  will  tend  to  have 
the  effect  of  extending  the  confidence 
interval  around  the  EDio:  therefore,  the 
lower  confidence  limit  on  the  ED,o  (the 
BMD)  will  be  lower.  With  the  BMD 
approach,  greater  uncertainty  (smaller 
test  groups)  leads  to  a  lower  (more 
con.servative)  RfD. 

There  are  some  issues  to  be  resolved 
before  the  BMD  approach  is  used 
routinely.  These  were  identified  in  a 
1996  Peer  Consultation  Workshop 
(USEFA.  1996b).  Methods  for  routine 
use  of  the  BMD  are  currently  under 
development  by  EPA.  Several  RfCs  and 
RfDs  based  on  the  BMD  approach  are 
included  in  EPA's  IRIS  data  base.  These 
include  that  for  methyl  mercury  based 
on  delayed  postnatal  development  in 
humans:  carbon  disulfide  based  on 
neurotoxicity;  1,1,1.2-tetratluoroethane 
based  on  testicular  effects  in  rats;  and 
antimony  trioxide  based  on  chronic 
pulmonary  interstitial  inflammation  in 
female  rats. 

Various  mathematical  approaches 
have  been  proposed  for  modeling 
developmental  toxicity  data  (e.g., 
Crump.  1984;  Kimmel  and  Gaylor,  1988; 
Rai  and  Van  Ryzin,  1985;  Faustman  et 
al..  1989),  which  could  be  used  to 


calculate  a  BMD.  Similar  methods  can 
be  used  to  model  other  types  of  toxicity 
data,  such  as  neurotoxicity  data  (Gavlor 
and  Slikker,  1990,  1992;  Glowa  and' 
MacPhail,  1995).  The  choice  of  the 
mathematical  model  may  not  be  critical, 
as  long  as  estimation  is  within  the 
observed  dose  range.  Since  the  model  is 
used  only  to  fit  the  observed  data,  the 
assumptions  in  a  particular  model 
regarding  the  existence  or  absence  of  a 
threshold  for  the  effect  may  not  be 
pertinent  (USEPA,  1997).  thus,  any 
model  that  suitably  fits  the  empirical 
data  is  likely  to  provide  a  reasonable 
estimate  of  a  BMD.  However,  research 
has  shown  that  flexible  models  that  are 
nonsymmetric  (e.g.,  the  WeibuU)  are 
superior  to  symmetric  models  (e.g.,  the 
probit)  in  estimating  the  BMD  because 
the  data  points  at  the  higher  doses  have 
less  influence  on  the  shape  of  the  curve 
than  at  low  doses.  In  addition,  models 
should  incorporate  fundamental 
biological  factors  where  such  factors  are 
known  (e.g.,  intralitter  correlation  for 
developmental  toxicity  data)  in  order  to 
account  for  as  much  variability  in  the 
data  as  possible.  The  Agency  is 
currently  supporting  research  studies  to 
evaluate  the  application  of  several 
models  to  data  sets  for  calculating  the 
BMD. 

(2)  Categorical  Regression.  Categorical 
Regression  is  an  emerging  technique 
that  may  have  relevance  for  the 
derivation  of  RfDs  or  for  estimating  risk 
above  the  RfD  (Dourson  et  al.,  1997; 
Guth  et  al.,  1997).  The  Categorical 
Regression  approach,  like  the  BMD 
approach,  can  be  used  to  estimate  a  dose 
that  corresponds  to  a  given  probability 
of  adverse  effects.  This  dose  would  then 
be  divided  by  uncertainty  factors  to 
establish  a  reference  dose.  However, 
unlike  the  BMD  approach,  the 
Categorical  Regression  approach  can 
incorporate  information  on  different 
health  endpoints  in  a  single  dose- 
response  analysis.  For  those  health 
effects  for  which  studies  exist, 
responses  to  the  substance  in  question 
are  grouped  into  severity  categories;  for 
example  (1)  no  effect.  (2)  no  adverse 
effect,  (3)  mild-to-moderate  adverse 
effect,  and  (4)  frank  effect.  These 
categories  correspond  to  the  dose 
categories  currently  used  in  setting  the 
RfD,  namelv,  the  no-observed-effect 
level  (NOEL),  NOAEL.  LOAEL,  and 
frank-effect  level  (FEL),  respectively. 
Logistic  transform  or  other  applicable 
mathematical  operations  are  used  to 
model  the  probability  of  experiencing 
effects  in  a  certain  category  as  a  function 
ofdo.se  (Harrell.  1986;  Hertzberg.  1989). 
The  "acceptability"  of  the  fit  of  the 
model  to  the  data  can  be  judged  using 


several  statistical  measures,  including 
the  X'  statistic,  correlation  coefficients, 
and  the  statistical  significance  of  its 
model  parameter  estimates. 

The  resulting  function  can  be  used  to 
find  a  dose  (or  the  lower  confidence 
bound  on  the  dose)  at  which  the 
probability  of  experiencing  adverse 
effects  does  not  exceed  a  .selected  level, 
e.g.,  10  percent.  This  dose  (like  the 
NOAEL  or  BMD)  would  then  be  divided 
by  relevant  uncertainty  factors  to 
calculate  a  RfD.  For  more  detail  on  how 
to  employ  the  categorical  regression 
approach,  see  the  discussion  in  the  TSD. 

As  with  the  BMD  approach,  the 
Categorical  Regression  approach  has  the 
advantage  of  using  more  of  the  available 
dose-response  data  to  account  for 
response  variability  as  well  as 
accounting  for  uncertainty  due  to 
sample  size  through  the  use  of 
confidence  intervals.  Additional 
advantages  of  categorical  regression 
include  the  combining  of  data  sets  prior 
to  modeling,  thus  allowing  the 
calculation  of  the  slope  of  a  dose- 
response  curve  for  multiple  adverse 
effects  rather  than  only  one  effect  at  a 
time,  and  the  ability  to  estimate  risks  for 
different  levels  of  severity  from 
exposures  above  the  RfD. 

On  the  other  hand,  as  with  BMD, 
opinions  differ  over  the  amount  and 
adequacy  of  data  necessary  to 
implement  the  method.  The  Categorical 
Regression  approach  also  requires 
judgments  regarding  combining  data 
sets,  judging  goodness-of-fit,  and 
assigning  severity  to  a  particular  effect. 
Furthermore,  this  approach  is  still  in  the 
developmental  stage.  It  is  not 
recommended  for  routine  u.se,  but  may 
be  used  when  data  are  available  and 
justify  the  extensive  analyses  required. 

(3)  Summary.  Whether'a  NOAEL- 
based  methodology,  a  BMD,  a 
Categorical  Regression  model,  or  other 
approach  is  used  to  develop  the  RfD.  the 
dose-response-evaluation  step  of  a  risk 
assessment  process  should  include 
additional  discu.ssion  about  the  nature 
of  the  toxicity  data  and  its  applicability 
to  human  exposure  and  toxicity.  The 
discussion  should  present  the  range  of 
doses  that  are  effective  in  producing 
toxicity  for  a  given  agent;  the  route, 
timing,  and  duration  of  exposure; 
species  specificity  of  effects;  and  any 
pharmacokinetic  or  other  considerations 
relevant  to  extrapolation  from  the 
toxicity  data  to  human-health-based 
AWQC.  This  information  should  always 
accompany  the  characterization  of  the 
adequacy  of  the  data. 

(b)  Presenting  the  RfD  as  a  Single 
Point  or  as  a  Range  for  Deriving  AWQC. 
Although  the  RfD  has  traditionally  been 
pre.sented  and  used  as  a  single  point,  its 
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definition  contains  the  phrase  ".   .   .  an 
estimate  (with  uncertainty  spanning 
perhaps  an  order  of  magnitude)  .   .   ." 
(USEPA.  1993a).  Underlying  this 
concept  is  the  reasoning  that  the 
selection  of  the  critical  effect  and  the 
total  uncertainty  factor  u.sed  in  the 
derivation  of  the  RfD  is  based  on  the 
"best"  scientific  judgment,  and  that 
competent  scientists  examining  the 
same  data  base  could  derive  RfDs  which 
varied  within  an  order  of  magnitude. 

In  one  case,  the  RfD  was  presented  as 
a  point  value  within  an  accompanying 
range.  EPA  derived  a  single  number  as 
the  RfD  for  arsenic  (0.3  (ig/kg-day),  but 
added  that  "strong  scientific  arguments 
can  be  made  for  various  values  within 
a  factor  of  2  or  3  of  the  currently 
recommended  RfD  value,  i.e.,  0.1  to  0.8 
^g/kg/day"  (USEPA,  1993c).  EPA  noted 
that  regulatory  managers  should  be 
aware  of  the  flexibility  afforded  them 
through  this  action. 

In  today's  Notice,  EPA  discusses 
situations  where  the  risk  manager  can 
consider  a  range  around  the  point 
estimate.  As  explained  further  below, 
the  Agency  is  recommending  that 
sometimes  considering  the  use  of  a 
range  for  the  RfD  is  more  appropriate  in 
characterizing  risk  than  only  the  use  of 
the  point  estimate.  The  selection  of  an 
appropriate  range  must  be  determined 
for  each  individual  situation,  since 
several  factors  affect  the  magnitude  of 
the  range  associated  with  the  RfD.  For 
example,  the  completeness  of  the  data 
base  plays  a  major  role.  Observing 
similar  effects  in  several  animal  species, 
including  humans,  can  increase 
confidence  in  the  selection  of  the 


critical  effect  and  thereby  narrow  the 
range  of  uncertainty.  Other  factors  that 
can  affect  the  precision  are:  the  slope  of 
the  dose-response  curve,  seriousness  of 
the  observed  effect,  dose  spacing,  and 
possibly  the  route  of  the  experimental 
doses.  For  example,  a  steep  dose- 
response  curve  indicates  that  relativelv 
large  differences  in  response  occur  with 
a  small  change  in  dose.  For  chemicals 
that  elicit  a  serious  effect  near  the 
LOAEL,  an  additional  uncertainty  factor 
is  often  used  in  the  RfD  derivation  to 
protect  against  less  serious  but  still 
observable  adverse  effects  that  could 
occur  at  lower  doses,  thus  increasing  the 
range  of  uncertainty  for  the  RfD.  Dose 
spacing  and  the  number  of  animals  in 
the  study  groups  used  in  the  experiment 
can  also  affect  the  confidence  in  the 
RfD. 

To  derive  the  AWQC,  the  point 
estimate  of  the  RfD  is  the  default.  Based 
on  considerations  of  available  data,  the 
use  of  another  number  within  the  range 
defined  by  the  UF  could  be  justified  in 
a  specific  case.  This  means  that  there 
are  risk  considerations  which  indicate 
that  some  value  in  the  range  other  than 
the  point  estimate  may  be  more 
appropriate  than  the  point  estimate, 
based  on  human  health  or 
environmental  fate  considerations. 

Because  the  uncertainty  around  the 
dose-response  relationship  increases  as 
extrapolation  below  the  observed  data 
increases,  the  use  of  a  point  within  the 
RfD  range  may  be  more  appropriate  in 
characterizing  the  risk  than  the  use  of 
the  point  estimate.  Therefore,  as  a 
matter  of  risk  management  policy,  it  is 
proposed  that  if  the  product  of  the  UFs 


and  MF  used  to  derive  the  RfD  is  100 
or  less,  there  would  be  no  consideration 
of  a  range  because  there  is  great 
confidence  in  the  hazard  and  dose- 
response  characterization.  If  greater  than 
100  and  less  than  1.000.  the  maximum 
range  that  could  be  considered  would  be 
one  half  of  a  logm  (3-fold)  or  a  number 
ranging  from  the  pomt  estimate  divided 
by  1.5  to  the  point  estimate  multiplied 
by  1.5.  At  1.000  and  above,  the 
maximum  range  would  be  a  logn,  (10- 
fold)  or  a  number  ranging  from  the  point 
estimate  divided  by  3  to  the  point 
estimate  multiplied  bv  3.  Use  of  anv 
point  other  than  the  RfD  must  be 
justified. 

The  following  examples  illustrate 
situations  where  EPA  believes  the  use  of 
a  range  is  not  appropriate.  The  RfD  for 
zinc  (USEPA,  1992)  is  based  on 
consideration  of  nutritional  data,  a 
minimal  LOAEL,  and  a  UF  of  3.  If  a 
factor  of  3  were  used  to  bound  the  RfD 
for  zinc,  then  the  upper-bound  level 
would  approach  the  minimal  LOAEL. 
This  situation  must  he  avoided,  since  it 
is  unacceptable  to  set  a  standard  at 
levels  that  may  cause  an  adverse  effect. 
Another  case  in  point  is  nitrate.  Since 
the  RfD  for  nitrate  was  based  on  the  lack 
of  effects  in  human  infants  and  was 
assigned  a  UF  of  1  (USEPA.  1991b),  it 
would  be  difficult  if  not  impossible  to 
justifv'  the  use  of  an  RfD  range  for 
infants  exposed  to  nitrate.  Table  IIIB-2 
gives  examples  of  factors  to  consider 
when  determining  whether  to  use  the 
point  estimate  of  the  RfD,  or  a  value 
higher  or  lower  than  the  point  estimate 
(see  the  TSD  for  additional  detail  on  this 
topic). 


Table  IIIB-2.— Some  Scientific  Factors  To  Consider  When  Using  the  RfD  Range 


Use  point  estimate  RfD 


Use  lower  range  of  RfD 


Use  upper  range  of  RfD 


— Default  position 

— Total  uncertainty  factor,  modifying  factor  product  100  or  less 

— Essential  nutnent 

— Increased  bioavailability  from  medium 

— The  seriousness  of  the  effect  and  whether  or  not  it  is  reversible 

— A  shallow  dose-response  curve  in  the  range  of  observation 

— Exposed  group  contains  a  sensitive  population  (e.g..  children  or  fetuses) 

— Decreased  bioavailability  with  humans 

—RfD  based  on  minimal  LOAEL  and  large  uncertainty  factor 

— A  steep  dose-response  curve  in  the  range  of  observation 

— No  sensitive  populations  identified 


The  risk-characterization  step  of  the 
risk  assessment  provides  a  mechanism 
for  communicating  such  issues.  The  risk 
manager  must  be  informed  of  those 
specific  cases  when  it  is  not 
scientifically  correct  to  estimate  a  RfD 
range.  In  addition,  the  risk 
characterization  should  provide  risk 
managers  with  guidelines  (see  Table 


IIIB-2)  on  the  scientific  basis  for  using 
a  value  within  the  range  as  the  RfD. 

(c)  Guidelines  to  be  Adopted  for 
Derivation  of  Noncancer  Health  Effects 
Values.  The  Agency  is  currently  using 
IRIS  Background  Document  lA  entitled 
Reference  Dose  (RfD):  Description  and 
Use  in  Health  Risk  Assessments  as  the 
general  basis  for  the  risk  assessment  of 


noncarcinogenic  effects  of  chemicals 
(USEPA.  1993a).  EPA  recommends 
continued  use  of  this  document  for  this 
purpose.  However,  it  should  be  noted 
that  the  process  for  evaluating 
chemicals  for  inclusion  m  IRIS  is 
undergoing  revision.  The  Agency  is 
currently  conducting  a  pilot  program  for 
the  continued  development  of  the  IRIS 
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assessment  process.  Under  this  program, 
a  more  integrated  assessment  for  cancer 
and  noncancer  effects  is  being 
developed  for  11  chemicals:  arsenic, 
bentazon,  beryllium,  chlordane, 
chromium  compounds,  cumene,  methyl 
methacrylate,  methylene  diphenyl 
isocyanate,  naplhalene,  tributyltin  oxide 
and  vinyl  chloride  (USEPA.  1996c).  The 
results  for  these  11  are  expected  to  be 
in  IRIS  soon.  A  second  set  of  chemical 
assessments  have  also  been  initiated 
and  are  expected  to  be  complete  by  the 
end  of  1998.  The  second  set  includes 
the  following  eight  chemicals: 
acetonitrile;  barium;  benzene;  1,3- 
butadiene;  cadmium;  chloroethane; 
diesel  emissions;  and  ethylene  glycol 
butyl  ether  (USEPA  1998).  A  third  set  of 
chemicals  is  planned  for  completion  by 
the  end  of  1999,  which  includes  boron; 
bromate;  chloral  hydrate;  chloroform; 
dichloroacetic  acid;  1,3- 
dichloropropene;  formaldehyde; 
lindane;  nitrobenzene; 
pentachlorophenol;  PCBs  (noncancer 
endpoints);  styrene;  tetrachloroethylene; 
tetrahydrofuran;  toxaphene; 
trichloroethylene;  and  vinyl  acetate 
(USEPA.  1998). 

(d)  Treatment  of  Uncertainty  Factors/ 
Severity  of  Effects  During  the  RfD 
Derivation  and  Verification  Process. 
During  the  RfD  derivation  and  review 
process.  EPA  considers  the  uncertainty 
of  extrapolations  between  animal 
species  and  within  individuals  of  a 
species,  as  well  as  specific  uncertainties 
associated  with  the  completeness  of  the 
data  base,  as  described  in  Table  IIIB-1 . 

The  Agency's  RfD  Work  Group  has 
always  considered  the  severity  of  the 
observed  effects  induced  by  the 
chemical  under  review  when  choosing 
the  value  of  the  UF  with  a  LOAEL.  For 
example,  during  the  derivation  and 
verification  of  the  RfD  for  zinc  (USEPA. 
1992),  an  uncertainty  factor  less  than 
the  standard  factor  of  10  (UF  of  3)  was 
assigned  to  the  relatively  mild  adverse 
effects  seen  in  experimental  studies  in 
humans,  namely,  a  decrease  in 
erythrocyte  superoxide  dismutase 
activity.  EPA  recommends  that  an 
assessment  of  the  severity  of  the  critical 
effect  be  determined  when  deriving  an 
RfD  and  that  risk  managers  be  made 
aware  of  the  severity  of  the  effect  and 
the  weight  placed  on  this  attribute  of  the 
effect  when  the  RfD  was  derived. 

(e)  Use  of  Less-Than-90-Day  Studies 
to  Derive  RfDs.  Generally,  less-than-90- 
day  experimental  studies  are  not  used  to 
derive  an  RfD.  This  is  based  on  the 
rationale  that  studies  lasting  for  less 
than  90  days  may  be  too  short  to  detect 
various  toxic  effects.  However.  EPA.  has 
in  certain  circumstances,  derived  an  RfD 
based  on  a  less-than-90-day  study.  For 


example,  the  RfD  for  nonradioactive 
effects  of  uranium  is  based  on  a  30-day 
rabbit  study  (USEPA,  1989).  The  short- 
term  exposure  period  was  used  since  it 
was  adequate  for  determining  doses  that 
cause  chronic  toxicity.  In  other  cases,  it 
may  be  appropriate  to  use  a  less-than- 
90-day  study  because  the  critical  effect 
is  expressed  in  less  than  90  days.  For 
example,  the  RfD  for  nitrate  was  derived 
and  verified  using  studies  that  were  less 
than  3-months  duration  (USEPA. 
1991b).  The  reason  for  this  decision  was 
that  the  critical  effect, 
methemoglobinemia  in  infants,  occurs 
in  less  than  90  days.  When  it  can  be 
demonstrated  from  other  data  in  the 
toxicological  data  base  that  the  critical 
adverse  effect  is  expressed  within  the 
study  period  and  that  a  longer  exposure 
duration  would  not  exacerbate  the 
observed  effect  or  cause  the  appearance 
of  some  other  adverse  effect,  the  Agency 
may  choose  to  use  less-than-90-day 
studies  as  the  basis  of  the  RfD.  Such 
values  would  have  to  be  used  with  care 
because  of  the  uncertainty  in 
determining  if  other  effects  might  be 
expressed  if  exposure  was  of  greater 
duration  than  90  days. 

If)  Use  of  Reproductive/ 
Developmental,  Immunotoxicity,  and 
Neurotoxicity  Data  as  the  Basis  for 
Deriving  RfDs.  All  relevant  toxicity  data 
have  some  bearing  on  the  RfD  derivation 
and  verification  and  Eire  considered  by 
EPA.  The  "critical"  effect  is  the  adverse 
effect  most  relevant  to  humans  or,  in  the 
absence  of  an  effect  known  to  be 
relevant  to  humans,  the  adverse  effect 
that  occurs  at  the  lowest  dose  in  animal 
studies.  For  example,  if  the  critical 
effect  is  neurotoxicity,  EPA  may  use  this 
specific  toxicity  data  as  the  basis  for  the 
derivation  and  verification  of  an  RfD,  as 
it  did  for  the  RfD  for  acrylamide. 
Moreover,  the  Agency  is  continually 
revising  its  procedures  for  noncancer 
risk  assessment.  For  example,  EPA  has 
recently  released  guidelines  for  deriving 
developmental  RfDs  (RIDdt,  USEPA, 
1991a),  for  using  reproductive  toxicity 
(USEPA,  1996a),  and  neurotoxicity 
(USEPA,  1995)  data  in  risk  assessments. 
The  Agency  is  currently  working  on 
guidelines  for  using  immunotoxicity  to 
derive  RfDs.  In  addition,  the  Agency  is 
proceeding  with  the  process  of 
generating  acceptable  emergency  health 
levels  for  hazardous  substances  in  acute 
exposure  situations  based  on 
estabhshed  guidehnes  (NRG,  1993). 

(g)  Applicability  of  Physiologically 
Based  Pharmacokinetic  (PBPK)  Data  in 
Risk  Assessment.  EPA  believes  that  all 
pertinent  data  should  be  used  in  the  risk 
assessment  process,  including  PBPK 
data.  In  fact,  the  Agency  has  used  PBPK 
data  in  deriving  the  RfD  for  cadmium 


and  other  compounds.  In  addition,  the 
Agency  is  currently  using  PBPK  data  to 
better  characterize  human  inhalation 
exposures  from  animal  inhalation 
experiments  during  derivation/ 
verification  of  RfCs.  In  analogy  to  the 
RfD,  the  RfC  is  considered  to  be  an 
estimate  of  a  level  in  the  air  that  is  not 
anticipated  to  cause  adverse  effects  over 
a  lifetime  of  inhalation  exposure 
(Jarabek  et  al..  1990).  With  RfCs,  a 
kinetic  adjustment  is  made  for  the 
differences  between  animals  and 
humans  in  respiration  and  deposition. 
This  procedure  results  in  calculation  of 
a  "human  equivalent  concentration." 
Based  on  the  use  of  these  procedures,  an 
interspecies  UF  of  3  (i.e.,  approximately 
10<"),  instead  of  the  standard  factor  of 
10,  is  used  in  the  RfC  derivation. 

The  rationale  for  the  use  of  PBPK 
models  is  that  the  pharmacokinetics  and 
pharmacodynamics  of  a  chemical  each 
contribute  to  a  chemical's  observed 
toxicity,  and  specifically,  to  observed 
differences  among  species  in  sensitivity. 
Pharmacokir\etics  describes  the 
absorption,  distribution,  metabolism, 
and  elimination  of  chemicals  in  the 
body,  while  pharmacodynamics 
describes  the  toxic  interaction  of  the 
agent  with  the  target  cell.  In  the  absence 
of  specific  data  on  their  relative 
contributions  to  the  toxic  effects 
observed  in  species,  each  is  considered 
to  account  for  approximately  one-half  of 
the  variability  in  observed  effects,  as  is 
assumed  in  the  development  of  RfCs 
and  RfDs.  The  implication  of  this 
assumption  is  that  an  interspecies 
uncertainty  factor  of  3  rather  than  10 
could  be  used  for  deriving  an  RfD  when 
valid  pharmacokinetic  data  and  models 
can  be  applied  to  obtain  an  oral  "human 
equivalent  applied  dose"  (Jarabek  et  al., 
1990).  If  specific  data  exist  on  the 
relative  contribution  of  either  element  to 
observed  effects,  that  proportion  will  be 
used. 

(h)  Consideration  of  Linearity  (or  Lack 
of  a  Threshold)  for  Noncarcinogenic 
Chemicals.  It  is  quite  possible  Uiat  there 
are  chemicals  with  noncarcinogenic 
endpoints  that  have  no  threshold 
exposure  level.  For  example,  it  appears 
that,  after  skin  sensitization  occtirs  from 
exposure  to  nickel,  there  is  no  apparent 
threshold  in  subpopulations  of 
hypersensitive  individuals  for 
subsequent  dennal  effects  of  the 
chemical.  Other  examples  could  include 
genotoxic  teratogens  and  germline 
mutagens.  Genotoxic  teratogens  act  by 
causing  mutational  events  during 
organogenesis,  histogenesis,  or  other 
stages  of  development.  Germline 
mutagens  interact  with  germ  cells  to 
produce  mutations  which  may  be 
transmitted  to  the  zygote  and  expressed 
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during  one  or  more  stages  of 
development.  However,  there  are  few 
chemicals  which  currently  have 
sufficient  mechanistic  information 
about  these  possible  modes  of  action.  It 
should  be  recognized  that  although  a 
mode  of  action  consistent  with  linearity 
is  possible  (especially  for  agents  known 
to  be  mutagenic),  this  has  yet  to  be 
reasonably  demonstrated  for  most  toxic 
endpoints  other  than  cancer. 

EPA  has  recognized  the  potential  for 
nonthreshold  noncarcinogenic 
endpoints  and  discussed  this  issue  in 
the  Guidelines  for  Developmental 
Toxicity  Risk  Assessment  (USEPA, 
1991a)  and  in  the  1986  Guidelines  for 
Mutagenicity  Risk  Assessment  {USEPA, 
1986).  An  awareness  of  the  potential  for 
such  teratogenic/mutagenic  effects 
should  be  established  in  order  to  deal 
with  such  data.  However,  without 
adequate  data  to  support  a  genetic  or 
mutational  basis  for  developmental  or 
reproductive  effects,  the  default 
becomes  an  uncertainty  factor  or 
mechanism  of  action  approach,  which 
are  procedures  utilized  for 
noncarcinogens  assumed  to  have  a 
threshold.  Therefore,  genotoxic 
teratogens  and  germline  mutagens 
should  be  considered  an  exception 
while  the  traditional  uncertainty  factor 
approach  is  the  general  rule  for 
calculating  criteria  or  values  for 
chemicals  demonstrating 
developmental/reproductive  effects.  For 
the  exceptional  cases,  since  there  is  no 
well-established  mechanism  for 
calculating  criteria  protective  of  human 
health  from  the  effects  of  these  agents, 
criteria  will  be  established  on  a  case-by- 
case  basis.  Other  types  of  nonthreshold 
noncarcinogens  must  also  be  handled 
on  a  case-by-case  basis. 

(i)  Minimum  Data  Requirements.  For 
details  on  minimum  data  requirements 
related  to  RfD  development,  see  the 
TSD. 

4.  SAB  Comments 

The  SAB  commented  that  the  BMD 
approach,  and  other  approaches,  have 
strengths  and  weaknesses.  As  described 
previously,  these  approaches  permit  use 
of  more  of  the  entire  data  base,  derive 
a  number  that  is  independent  of  dose 
spacing,  and  can  be  applied  in  a  manner 
that  reflects  the  quality  of  the  data.  The 
SAB  counseled  against  using  a  low  BMD 
(e.g.,  EDoi)  that  is  outside  the  dose  range 
able  to  be  detected  by  current 
toxicological  methodology.  The  SAB 
further  mentioned  that  the  "threshold" 
for  a  noncancer  effect  must  be 
considered  when  using  these 
approaches.  EPA  does  not  disagree  with 
the  SAB  comments  on  the  BMD  and 
other  new  approaches  for  dose-response 


evaluation.  The  AWQC  Methodology 
allows  for  using  the  benchmark, 
categorical  regression  or  traditional 
approach  (i.e.,  NOAEL/LOAEL)  in 
deriving  an  RfD.  This  allows  for 
flexibility  in  choosing  the  approach  that 
best  suits  the  data.  In  most  cases,  the 
concept  of  a  threshold  will  be  intrinsic 
to  the  risk  characterization  for 
noncarcinogens.  However,  as  pointed 
out  in  Section  B.3{h),  there  are  some 
toxins  (such  as  lead)  that  appear  to  have 
no  threshold. 

The  SAB  has  expressed  the  opinion 
that  few  data  demonstrate  that  the 
precision  of  the  RfD  derivation  process 
is  "an  order  of  magnitude"  and 
mentioned  that  the  precision  of  each 
RfD  is  specific  for  that  RfD.  The  SAB 
also  questions  the  application  of  the 
term  "precision"  in  this  case,  because  of 
the  difficulty  in  evaluating  the  precision 
of  a  particular  RfD.  In  responding  to 
comments,  EPA  attempted  to  remove 
terminology  that  implied  that  there  was 
an  order  of  magnitude  in  the  precision 
of  the  RfD  but  still  allowed  for  choosing 
a  value  other  than  the  point  estimate  of 
the  RfD  in  establishing  the  AWQC.  The 
acceptable  range  around  the  RfD  has 
been  tied  to  the  uncertainty  in  the  data, 
rather  than  any  assessment  of  the 
analytical  precision  or  accuracy  of  the 
calculation.  The  word  precision  is  still 
used  in  the  text,  but,  hopefully,  in  a 
context  that  implies  a  general  rather 
than  analytical  meaning. 

The  SAB  concurs  that  the  severity  of 
effect  should  be  considered  during  the 
RfD  derivation  and  verification  process. 
However,  the  SAB  has  expressed 
concern  about  the  type  of  scale  that 
would  be  used  to  rate  the  level  of 
•severity.  SAB  suggests  that  a  severity 
scale  could  be  based  on  whether  the 
effect  is  reversible  or  if  it  is  irreversible 
and  cumulative.  Another  possible 
construct  could  consider  whether  the 
effect  is  an  overt  pathology,  functional 
deficit,  adverse  biochemical  change,  or 
a  biochemical  change  of  unknown 
consequence.  Finally,  a  severity  scale 
could  be  developed  based  on 
consideration  of  target  organ  affected. 
The  SAB  commented  that  the  second 
type  of  scale  is  likely  to  have  greatest 
applicability  to  noncancer  effects,  and 
would  require  that  biochemical  effects 
be  specifically  related  to  functional 
changes  and/or  to  overt  pathology.  The 
SAB  expressed  skepticism  about  scales 
based  on  relative  value  given  to  target 
organ  systems.  EPA  agrees  that  it  is 
difficult  to  develop  a  simple  scale  for 
expressing  the  severity  of  an  effect. 
Such  a  judgment  is  best  left  to 
experienced  toxicologists.  References 
for  guidelines  to  consider  in  evaluating 
the  seriousness  of  effects  are  included  in 


the  TSD  as  resource  information  for  the 
reader. 

The  SAB  has  expressed  the  opinion 
that,  as  a  rule.  less-than-9()-dav  studies 
are  not  adequate  for  RfD  derivation,  and 
cited  the  danger  of  false-negative 
studies.  It  believes  that  RfDs  derived  in 
this  manner  should  be  labeled  as 
"temporary"  or  "interim."  However,  as 
demonstrated  above,  each  case  must  be 
considered  individually.  The  AWQC 
guidelines  are  in  agreement  with  SAB 
regarding  the  use  of  data  from  studies  of 
less  than  90-day  duration,  but  point  out 
that  there  are  circumstances  (such  as 
occurrence  of  a  critical  acute  effect  or  a 
developmental  RfD)  where  data  from 
durations  of  less  than  90-days  are  used. 

The  SAB  believes  that  PBPK  modeling 
is  useful  for  RfD  derivation  but  needs  to 
be  based  on  understanding  the 
mechanisms  of  toxicity.  EPA  is  in 
general  agreement  with  the  SAB's 
opinions  about  the  limitations  on  the 
use  of  PBPK  data,  and  require  that 
pharmacokinetic  models  be  verified  and 
understood  before  they  are  used.  This 
implies  that  there  is  an  understanding  of 
the  pharmacodynamic  interactions  of 
the  toxic  agent  with  a  target  cell. 

5.  Request  for  Comments 

1.  EPA  requests  comment  on  the 
application  of  the  NOAEL-UF,  BMD, 
Categorical  Regression,  and  other 
approaches  to  derive  RfDs  in  support  of 
the  derivation  of  AWQC  for  the 
protection  of  human  health. 

2.  EPA  requests  comment  on  the  issue 
of  permitting  the  use  of  a  point  within 
the  RfD  range  for  deriving  the  AWQC. 
rather  than  a  single  point  estimate.  It 
must  be  emphasized  that  appropriate 
scientific  justification  must  be  given 
when  using  any  number  other  than  the 
point  estimate  RfD.  EPA  requests 
comment  on  how  to  develop  the  RfD 
range  and  how  to  determine  which 
point  estimate  in  the  range  is 
appropriate. 

3.  EPA  requests  comment  on 
approaches  to  incorporate  severity  of 
effect  in  deriving  the  RfD. 

4.  EPA  requests  comment  on  the  use 
of  less-than-90-dav  studies  to  derive 
RfDs. 

5.  EPA  requests  comment  on  the  use 
of  reproductive/developmental, 
immunotoxicity,  and  neurotoxicity  data 
as  the  basis  for  deriving  RfDs. 

6.  EPA  requests  comment  on  the  use 
of  PBPK  data  in  deriving  an  RfD. 

7.  EPA  requests  comment  on 
allowing,  on  a  case-by-case  basis, 
consideration  of  a  nonthreshold  mode  of 
action  for  certain  chemicals  that  cause 
noncancer  effects  when  deriving  RfDs. 
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C.  Exposure 

As  discussed  in  the  Introduction,  the 
derivation  of  AVVQC  for  the  protection 
of  human  health  requires  information 
about  both  the  toxicological  endpoints 
of  concern  for  water  pollutants  and  the 
pathways  of  human  exposure  to  those 
pollutants.  Historically,  two  primary 
pathways  of  human  exposure  to 
pollutants  present  in  a  particular 
ambient  waterbody  have  been 
considered  in  deriving  AWQC:  direct 
ingestion  and  other  exposure  from 
household  uses  (e.g.,  showering)  of 
drinking  water  obtained  from  that 
waterbody,  and  the  consumption  of 
fish/shellfish  indigenous  to  that 
waterbody.  A  third  pathway  that  has 
also  been  of  concern  in  some 
circumstances  is  incidental  ingestion  of 
ambient  water  in  conjunction  with 
recreational  uses.  The  derivation  of  an 
ambient  water  quality  criterion  for  a 
pollutant  entails  the  calculation  of  the 
maximum  water  concentration  of  that 
pollutant  which  ensures  that  drinking 
water  exposures  and/or  fish 
consumption,  as  well  as  incidental 
ingestion,  do  not  result  in  human  intake 
of  that  pollutant  in  amounts  that  exceed 
a  specified  level  based  upon  the 
toxicological  endpoint  of  concern. 

There  are  many  exposure  topics  and 
issues  involved  in  the  derivation  of 


Federal  Register/ Vol.  63,  No.  157 /Friday,  August  14,  1998 /Notices 


43791 


AWQC.  The  first  category  includes 
several  broad  policy  issues  concerning 
the  major  objectives  that  the  Agency 
believes  should  be  met  in  setting 
AWQC.  These  issues  include  the 
following: 

■  Specifying  wrhich  sources  of 
exposure  associated  with  ambient  water 
should  be  explicitly  included  in  the 
derivation  of  AWQC  (e.g.,  Should 
drinking  water  be  included  in  AWQC 
given  that  there  may  be  separate 
national  drinking  water  standards? 
Should  AWQC  be  separate  for  drinking 
water  exposure  and  fish  consumption, 
or  should  they  reflect  combined 
exposure  potential?  Should  there  be  an 
AWQC  based  on  incidental  water 
ingestion?) 

■  Identifying  which  segment  or 
subgroup  of  the  population  AWQC 
should  be  designed  to  protect  (e.g.. 
Should  the  derivation  be  based  on 
providing  protection  for  individuals 
having  average  or  "typical"  exposures? 
Should  it  be  based  on  protecting  highly 
exposed  individuals,  or  most  sensitive 
individuals?) 

The  second  category  includes 
determining  whether  nonwater  sources 
of  exposure  (e.g.,  dietary,  inhalation) 
should  also  be  explicitly  considered  in 
the  derivation  of  AWQC.  (i.e..  Should 
they  be  included  when  setting  AWQC 
based  on  carcinogenicity  as  the 
toxicological  endpoint?  Should  they  be 
considered  when  setting  AWQC  based 
on  an  RfD  for  a  noncarcinogenic 
endpoint?  What  specific  procedures 
should  be  followed  to  account  for  the 
nonwater  sources?) 

The  third  category  of  issues  involves 
those  that  mainly  address  the  selection 
of  specific  values  for  the  exposure 
factors  included  in  the  AWQC 
derivation  algorithms  and  which  (for  the 
most  part)  involve  considerations 
independent  of  the  particular  method  or 
procedure  selected  for  deriving  the 
criterion.  These  include  such 
considerations  as  drinking  water 
consumption  rates,  fish  ingestion  rates, 
and  human  body  weight. 

The  following  sections  present 
exposure  issues  relevant  to  the  Draft 
AWQC  Methodology  Revisions, 
organized  according  to  the  three  topics 
introduced  above:  policy  issues  are 
presented  first,  followed  by  the 
consideration  of  nonwater  sources  of 
exposure,  and  finally  the  factors  used  in 
AWQC  computation.  In  relevant 
sections,  comments  provided  from  the 
SAB  in  its  August  1993  review  of  the 
AWQC  methodology  are  presented  and 
discussed. 

The  TSD  presents  suggested  sources 
of  contaminant  concentration  and 
exposure  intake  information,  in  addition 


to  some  suggestions  of  survey  methods 
for  obtaining  and  analyzing  exposure 
data,  necessary  for  setting  AWQC.  The 
following  topics  are  also  addressed  in 
the  TSD  accompanying  this  Notice 
regarding  exposure  assessments  for  the 
AWQC:  evaluating  available  exposure 
data;  describing  highly  exposed 
subpopulations;  distinguishing  between 
major  and  minor  exposure  sources; 
comparing  exposures  to  RfD  values; 
addressing  uncertainty  and  variability  of 
the  estimate;  the  question  of  current  and 
future  uses  of  the  chemical;  considering 
chemical  and  physical  properties;  and 
addressing  unquantifiable  exposures  via 
an  allocation  ceiling. 

1.  Policy  Issues 

The  following  discussions  are 
qualitative  in  nature  and  are  discussed 
in  greater  detail  in  Section  C.3.,  Factors 
Used  in  the  AWQC  Computation. 

(a)  Identifying  the  Population 
Subgroup  that  the  AWQC  Should 
Protect.  The  AWQC  criteria  are  derived 
to  establish  ambient  concentrations  of 
chemicals  which,  if  not  exceeded,  will 
protect  the  general  population  from 
adverse  health  impacts  from  that 
chemical  due  to  consumption  of  aquatic 
organisms  and  water,  including 
incidental  water  consumption  related  to 
recreational  activities.  For  each 
chemical,  chronic  criteria  are  derived  to 
reflect  long-term  consumption  of  food 
and  water.  An  important  decision  to 
make  when  setting  AWQC  is  the  choice 
of  the  particular  population  to  protect. 
For  instance,  the  criteria  might  be  set  to 
protect  those  individuals  who  have 
average  or  "typical"  exposures,  or  the 
criteria  could  be  set  so  that  they  offer 
greater  protection  to  those  individuals 
who  are  more  highly  exposed  (e.g., 
subsistence  fishers).  EPA  has  selected 
default  assumptions  that  are 
representative  of  the  defined 
populations  being  addressed.  These 
defined  populations  are:  adults  in  the 
general  population;  sport  (recreational) 
fishers;  subsistence  fishers;  women  of 
childbearing  age  (defined  as  ages  15- 
44):  and  children.  In  deciding  on  default 
assumptions,  EPA  is  aware  that  multiple 
assumptions  are  used  in  combination 
(e.g.,  intake  rate  and  body  weight).  In 
the  section  on  the  exposure  factors  used 
in  the  AWQC  computations,  EPA 
describes  the  populations  that  are 
represented  by  the  difi'erent  exposure 
intake  assumptions.  EPA  recommends 
that  priority  should  be  given  to 
identifying  and  adequately  protecting 
the  most  highly  exposed  population.  In 
carrying  out  regulatory  actions  under  its 
statutory  authorities,  including  the 
CWA,  EPA's  risk  management  goal  is  to 
establish  criteria  that  are  protective  of 


human  health  and  generally  views  that 
an  upper-bound  incremental  cancer  risk 
in  the  range  of  10"-''  to  10  "*  achieves 
this  goal.  EPA  also  considers  that  the 
goal  is  satisfied  if  the  population  as  a 
whole  will  be  adequately  protected  by 
human  health  criteria  when  the  criteria 
are  met  in  ambient  water.  As  stated 
previously  in  Appendix  II,  Section  A, 
EPA  is  proposing  criteria  at  the  10"* 
risk  level.  However,  States  and  Tribes 
should  have  the  flexibility  to  develop 
criteria,  on  a  site-specific  basis,  that 
provides  additional  protection 
appropriate  for  highly  exposed 
populations.  EPA  understands  that 
highly  exposed  populations  may  be 
widely  distributed  geographically 
throughout  a  given  State  and  Tribal 
area.  Thus,  if  the  State  or  Tribe 
determines  that  a  highly  exposed 
population  would  not  be  adequately 
protected  by  criteria  based  on  the 
general  population,  EPA  recommends 
that  the  State/Tribe  adopt  more 
stringent  criteria.  Furthermore,  EPA 
recommends  that  States  and  Tribes 
ensure  that  the  most  highly  exposed 
populations  not  exceed  a  risk  level  of 
10".  EPA  acknowledges  that  at  any 
given  risk  level  for  the  general 
population,  those  segments  of  the 
population  that  are  more  highly  exposed 
face  a  higher  relative  risk.  For  example, 
if  fish  are  contaminated  at  a  level 
permitted  by  criteria  that  are  derived 
based  on  a  risk  level  of  10  *.  individuals 
consuming  up  to  10  times  the  assumed 
fish  consumption  rate  would  still  be 
protected  at  a  10^  risk  level. 

For  RfD-based  chemicals,  EPA's 
policy  is  that,  in  general,  the  RfiD  should 
not  be  exceeded  (see  discussion  in 
Section  B.S.b  on  the  RfD  range)  and  that 
the  exposure  assumptions  used  should 
reflect  the  population  of  concern.  It  is 
recommended  that  when  setting 
waterbody-specific  AWQC.  States  and 
Tribes  should  consider  the  populations 
most  exposed  via  water  and  fish. 

(b)  Appropriateness  of  Including  the 
Drinking  Water  Pathway  in  A  WQC. 
Under  the  1980  AWQC  National 
Guidelines,  the  derivation  of  AWQC  for 
the  protection  of  human  health 
accounted  for  potential  human  exposure 
via  both  consumption  of  drinking  water 
and  ingestion  of  fish.  During  the  1992 
Workshop,  there  was  discussion 
regarding  the  need  to  include  drinking 
water  consumption  as  a  factor  in 
calculating  AWQC  for  surface  waters. 
The  principal  argument  presented 
against  the  explicit  inclusion  of 
drinking  water  consumption  is  that 
most  drinking  water,  and  almost  all 
drinking  water  obtained  from  surface 
water  sources,  is  treated  prior  to  its 
distribution  to  consumers.  That  is,  the 
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direct  ingestion  of  untreated  ambient 
water  is  extremely  rare  and,  therefore, 
direct  ingestion  of  water  should  only  be 
taken  into  account  in  setting  AVVQC 
when  it  is  a  significant  route  of 
exposure  for  a  population  of  concern. 
However,  the  majority  opinion  from  the 
1992  workshop  was  that  direct  ingestion 
is  relevant  to  the  AWQC  (for  the  reasons 
stated  below). 

EPA  recommends  continuing  to 
include  the  drinking  water  exposure 
pathway  explicitly  in  deriving  AVVQC 
for  the  protection  of  human  health 
where  drinking  water  is  a  designated 
use,  for  the  following  reasons:  (1) 
drinking  water  is  a  designated  use  for 
surface  waters  under  the  CVVA  and, 
therefore,  criteria  are  needed  to  assure 
that  this  designated  use  can  be 
maintained;  (2)  although  rare,  there  are 
some  pubHc  water  supplies  that  provide 
drinking  water  from  surface  water 
sources  without  treatment:  (3)  even 
among  the  majority  of  water  supplies 
that  do  treat  surface  waters,  existing 
treatments  may  not  necessarily  be 
effective  for  reducing  levels  of  particular 
contaminants;  (4)  in  consideration  of  the 
Agency's  goals  of  pollution  prevention, 
ambient  waters  should  not  be 
contaminated  to  a  level  where  the 
burden  of  achieving  health  objectives  is 
shifted  away  from  those  responsible  for 
pollutant  discharges  and  placed  on 
downstream  users  to  bear  the  costs  of 
upgraded  or  supplemental  water 
treatment. 

(cl  Relationship  Between  Human 
Health  AWQC  and  Drinking  Water 
Standards.  In  conjunction  with  the 
preceding  issue.  EPA  has  also  given 
consideration  to  whether  there  should 
be  an  equivalency  between  the  drinking 
water  component  of  AVVQC  and  either 
MCLGs  or  MCLs  promulgated  under  the 
SDVVA. 

Under  the  SDVVA,  MCLGs  are 
established  as  health-based  goals 
without  explicit  consideration  of  either 
the  costs  or  technological  feasibility  of 
achieving  those  goals.  MCLs  are  then  set 
as  close  to  the  MCLGs  as  possible, 
taking  costs  of  the  drinking  water 
treatment  technologies  and  the 
availability  of  analytical  methodologies 
into  account.  Because  MCLs  are  based 
in  part  on  cost  and  technology 
considerations,  they  are  not  considered 
counterparts  to  AVVQC  for  the 
protection  of  human  health.  As  strictly 
health-based  goals,  however,  MCLGs 
and  AVVQC  for  the  protection  of  human 
health  are  highly  analogous.  There  are 
some  states  that  have  utilized  MCLGs  as 
human  health  water  quality  criteria 
under  the  CVVA. 

The  application  of  the  health  goals  set 
under  the  SDVVA  is  quite  different  from 


the  application  of  goals  set  under  the 
CVVA.  Under  the  SDWA,  the  MCLGs 
(and  MCLs)  apply  to  the  chemical 
concentration  in  distributed  tap  water, 
whereas  under  the  CVVA,  AWQC  are 
used  to  develop  State  or  Tribal 
standards,  which  are  then  used  with 
water  transport  models  to  derive  permit 
limits  for  point  source  discharges. 
Because  the  water  transport  model  uses 
protective  assumptions  which  provide  a 
margin  of  safety  (such  as  30-year,  low- 
flow  rates),  it  is  generally  unlikely  that 
the  water  column  concentration  will  be 
as  high  as  the  AWQC  concentration 
limit  for  an  extended  period  of  time. 
In  some  cases,  MCLs  or  MCLGs  are 
more  stringent  than  AWQC.  In  other 
cases.  AWQC  are  more  stringent  than 
the  drinking  water  MCLs  or  MCLGs.  The 
reason  is  that  the  methodology  used  for 
deriving  drinking  water  levels  is 
different  than  the  methodology  used  for 
deriving  AWQC.  Although  both 
methods  predominantly  use  the  same 
reference  dose  or  cancer  risk 
assessment,  and  both  methods  assume  a 
70  kg  adult  and  consumption  of  2  liters 
of  water  per  day,  there  are  several 
important  risk  management  differences. 
One  difference  is  that  MCLGs  for 
chemicals  that  are  known  or  likely 
carcinogens  have  usually  been  set  equal 
to  zero,  while  AWQC  for  carcinogens 
are  based  on  an  incremental  cancer  risk 
level.  For  chemicals  with  limited 
evidence  of  carcinogenicity  (classified 
as  C,  possible  carcinogen,  under  the 
1986  Cancer  Guidelines),  the  MCLG  is 
usually  based  on  the  chemical's 
reference  dose  for  noncancer  effects 
with  the  application  of  an  additional 
uncertainty  factor  of  1  to  10  to  account 
for  its  possible  carcinogenicity.  The 
1980  AVVQC  guidelines  do  not 
differentiate  among  carcinogens  with 
respect  to  the  weight-of-evidence 
grouping;  all  were  derived  based  on 
Hfetime  carcinogenic  risk  levels. 
Another  difference  is  that  a  single 
determined  risk  value  (i.e.,  within  the 
range  of  10"*  to  10  ~*)  is  selected  in 
setting  risk-based  MCLs,  while  AVVQC 
have  been  derived  by  providing 
incremental  risk  levels  spanning  10  ""^  to 
10"^  (i.e..  three  values  were  presented). 
Different  numerical  values  between  the 
two  may  also  be  due  to  the  information 
that  each  criterion  is  based  on  at  the 
time  of  development.  That  is.  criteria 
developed  at  different  times  for  the 
same  chemical  may  be  based  on 
different  exposure  data  and.  perhaps, 
different  toxicity  studies.  However,  the 
principal  difference  is  in  the  approach 
to  accounting  for  exposure  sources, 
including  the  fact  that  AVVQC  are  based 
on  a  prediction  of  exposure  from  fish 


and  shellfish  using  a  bioaccumulation 
factor  for  the  individual  chemical  and  a 
fish/shellfish  consumption  rate.  With 
the  current  MCLG  methodology, 
bioaccumulation  factors  have  not  been 
used  in  the  exposure  estimates  and  fish/ 
shellfish  consumption  rates  have  not 
been  fully  accounted  for.  Additionally, 
MCLGs  for  RfD-based  chemicals 
developed  under  the  SDWA  follow  a 
relative  source  contribution  (RSC) 
approach  in  which  the  percentage  of 
exposure  that  is  attributed  to  drinking 
water  is  determined  relative  to  the  total 
exposure  from  all  sources  (e.g.,  drinking 
water,  food,  air).  The  rationale  for  this 
approach  is  to  ensure  that  an 
individual's  total  exposure  to  a 
chemical  does  not  exceed  the  RfD. 
Although  the  1980  AWQC  guidelines 
recommended  taking  non-fish  dietary 
sources  and  inhalation  into  account, 
data  on  these  other  sources  were 
generally  not  available.  Therefore,  it  was 
typically  assumed  that  an  individual's 
total  exposure  to  a  chemical  came  solely 
from  drinking  water  from  the  water 
body  and  consumption  of  fish  and 
shellfish  living  in  the  water  body. 
Lastly,  as  stated  previously,  when  an 
MCL  is  adjusted  based  on  cost  or 
availability  of  treatment  technology  or 
analytical  methods,  then  the  MCL  may 
become  much  less  stringent  than  the 
AWQC,  regardless  of  the  exposure 
assumptions  or  toxicological  basis. 

The  SAB.  in  its  1993  review  of  EPA's 
preliminary  recommendations, 
commented  that  there  would  be 
difficulties  in  using  the  concept  of 
drinking  water  MCLGs  for  setting 
AWQC.  The  SAB  was  concerned  about 
the  possible  introduction  of  the  zero 
MCLG  concept  into  the  methodology  for 
deriving  AWQC.  The  SAB  was  also 
concerned  that  AWQC  are  considerably 
different  from  MCLGs,  and  that 
developing  AWQC  that  are  different 
from  MCLGs  may  be' reasonable  in 
certain  specific  cases  (e.g.,  for 
disinfectant  byproducts).  EPA's 
proposed  methodology  addresses  the 
specific  concerns  that  the  SAB  has 
raised  regarding  the  incorporation  of  the 
zero  MCLG  concept. 

The  Agency  believes  that  for  a  given 
pollutant,  the  drinking  water 
component  of  an  AWQC  should  be 
consistent  with  the  MCLG  that  has  been 
established  for  that  substance  (if  one  has 
been  developed)  and,  therefore, 
proposes  to  use  similar  assessment 
methodologies  for  deriving  AWQC  and 
MCLGs.  EPA  stated  its  policy  on  the  use 
of  Section  304(a)  human  health  criteria 
(i.e.,  the  AWQC)  versus  MCLs  in  45  FR 
79318,  November  28,  1980. 
Additionally,  a  memorandum  from  R. 
Hanmer  to  the  Regional  Water 
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Management  Division  Directors  dated 
December  12.  1988,  provided  detailed 
guidance  with  regard  to  this  policy. 
SpeciBcally,  for  Uie  protection  of  public 
water  supplies,  EPA  encouraged  the  use 
of  MCLs.  When  fish  ingestion  is 
considered  an  important  activity,  EPA 
recommended  the  use  of  AWQC  to 
protect  human  health.  In  all  cases,  if  an 
AWQC  did  not  exist  for  a  chemical,  an 
MCL  was  deemed  a  suitable  level  of 
protection.  EPA  is  now  recommending  a 
slightly  different  approach.  Although 
the  use  of  MCLs  is  acceptable  in  the 
absence  of  304(a)  criteria,  EPA  is 
recommending  that  MCLs  only  be  used 
when  they  are  numerically  the  same  as 
the  MCLG  and  only  when  the  sole 
concern  is  the  protection  of  public  water 
supply  sources  and  not  the  protection  of 
the  CWA  section  101(a)  goal  regarding 
fish  consumption  (e.g.,  where  the 
chemically  toxic  form  in  water  is  not  the 
form  found  in  fish  tissue  and,  therefore, 
fish  ingestion  exposure  is  not  an  issue 
of  concern).  Where  consideration  of 
available  treatment  technology,  costs,  or 
availabihty  of  analytical  methodologies 
has  resulted  in  MCLs  that  are  less 
protective  than  MCLGs  or  AWQC,  States 
and  Tribes  should  consider  using 
MCLGs  and/or  health-based  AWQC  to 
protect  water  uses.  Where  fish 
consumption  is  an  existing  or  potential 
activity,  States  and  Tribes  should  ensure 
that  their  adopted  human  health  criteria 
adequately  address  this  exposure  route. 
When  fish  consumption  is  a  use,  EPA 
recommends  development  of  AWQC 
due  to  the  fact  that  fish  consumption 
and  bioaccumulation  are  explicitly 
addressed.  In  all  cases,  AWQC  should 
be  set  to  ensure  that  all  routes  of 
exposure  have  been  considered.  EPA 
believes  if  water  monitored  at  existing 
drinking  water  intakes  has 
concentrations  at  or  below  MCLGs,  then 
the  water  could  be  considered  to  meet 
a  designated  use  under  the  CWA  as  a 
drinking  water  supply.  In  situations 
where  a  304(a)  criterion  was  less 
protective  than  an  MCL,  it  is  advisable 
to  use  the  MCL  as  the  criterion  for 
segments  designated  as  drinking  water 
supplies.  For  carcinogens  where  the 
MCLG  is  equal  to  zero.  States  are 
encouraged  to  base  an  AWQC  at  the 
drinking  water  intake  on  an  acceptable 
cancer  risk  level  (i.e.,  a  level  within  the 
range  of  10"*  to  10" *),  to  promote 
pollution  prevention  and  anti- 
degradation. 

(d)  Setting  Separate  AWQC  for 
Drinking  Water  and  Fish  Consumption. 
In  conjunction  with  the  issue  of  the 
appropriateness  of  including  the 
drinking  water  pathway  explicitly  in  the 
derivation  of  AWQC  for  the  protection 


of  human  health,  there  has  been 
discussion  of  whether  these  AWQC 
should  be  single  values  that  account  for 
potential  exposure  from  drinking  water 
and  fish  consumption  together,  or 
whether  it  is  more  appropriate  to 
calculate  separate  AWQC  explicitly  for 
each  pathway.  One  of  the  factors 
considered  has  been  that  setting 
separate  criteria  could  provide  a  more 
straightforward  means  of  developing 
AWQC  for  the  drinking  water  pathway 
that  would  be  consistent  with  MCLG 
development. 

The  1980  AWQC  National  Guidelines 
used  the  approach  of  setting  a  single 
AWQC  accounting  for  both  drinking 
water  and  fish  consumption,  as  well  as 
a  separate  AWQC  based  on  ingestion  of 
aquatic  organisms  alone.  This  latter 
criterion  was  intended  to  apply  in  those 
cases  where  the  designated  uses  of  a 
waterbody  include  supporting  fish  or 
shellfish  for  human  consumption,  but 
not  as  a  drinking  water  supply  source 
(e.g..  non-potable  estuarine  waters). 

Although  the  SAB  recommended  the 
use  of  separate  criteria  based  on  fish 
intake  and  water  consumption,  in  the 
revised  methodology,  the  Agency  is 
recommending  continuing  tiie  practice 
of  setting  AWQC  that  account  for 
combined  drinking  water  and  fish 
consumption,  as  well  as  a  separate 
criterion  for  fish/shellfish  consumption 
alone.  The  reason  for  this  is  because 
most  State  and  Tribal  programs 
designate  their  waters  to  cover  both 
uses. 

(e)  Incidental  Ingestion  from  Ambient 
Surface  Waters.  The  1980  AWQC 
National  Guidelines  did  not  include 
criteria  to  address  incidental  ingestion 
from  recreational  uses.  As  noted 
previously,  there  are  cases  where 
AWQC  for  the  protection  of  human 
health  do  not  include  consideration  of 
the  waterbody  as  a  source  of  potable 
water  (e.g..  estuaries).  In  these  cases, 
criteria  based  only  on  fish  ingestion  (or 
aquatic  life  criteria)  may  not  adequately 
protect  recreational  users  from  health 
effects  resulting  from  incidental 
ingestion.  In  order  to  protect 
recreational  users,  EPA  recommends 
including  exposure  resulting  from 
incidental  ingestion  of  water  in  those 
cases  where  the  waterbody  is  not  used 
for  potable  water.  However,  it  should  be 
noted  that  the  SAB  felt  there  was  not  a 
great  need  for  incidental  ingestion 
criteria  for  recreational  uses  where 
drinking  water  criteria  are  inapplicable 
(e.g.,  estuaries).  The  exposure  factors 
section  of  this  document  (Appendix  II, 
Section  C.3.(c))  discusses  incidental 
ingestion  estimates  for  calculating  both 
chronic  and  acute  ingestion  rates. 


2.  Consideration  of  Nonwater  Soim^es  of 
Exposure  When  Setting  AWQC 

(a)  Background.  In  the  1980  AWQC 
National  Guidelines,  different 
approaches  for  addressing  nonwater 
exposure  pathways  were  used  in  setting 
AWQC  for  the  protection  of  human 
health  depending  upon  the  toxicological 
endpoint  of  concern.  For  those 
substances  for  which  the  appropriate 
toxic  endpoint  was  linear 
carcinogenicity,  only  the  two  water 
sources  (i.e.,  drinking  water 
consumption  and  fish  ingestion)  were 
considered  in  the  derivation  of  the 
AWQC.  Nonwater  sources  were  not 
considered  explicitly.  In  the  case  of 
linear  carcinogens,  the  AWQC  is  being 
determined  with  respect  to  the 
incremental  lifetime  risk  posed  by  a 
substance's  presence  in  water,  and  is 
not  being  set  with  regard  to  an 
individual's  total  risk  from  ail  sources  of 
exposure. 

In  the  case  of  substances  for  which 
the  AWQC  is  set  on  the  basis  of  a 
nonlinear  carcinogen  or  a  noncancer 
endpoint  where  a  threshold  is  assumed 
to  exist,  nonwater  exposures  were  to  be 
considered  when  deriving  the  AWQC 
under  the  1980  AWQC  National 
Guidelines.  In  effect,  the  1980  AWQC 
National  Guidelines  specified  that  the 
AWQC  be  calculated  to  account  for  no 
more  than  that  portion  of  the  ADI  that 
remains  after  contributions  from  other 
expected  sources  of  exposure  have  been 
subtracted  out.  The  ADI  is  equivalent  to 
the  RfD,  which  is  discussed  in 
Appendix  II.  Section  B  of  this  Notice. 
The  rationale  for  this  approach  has  been 
that  for  pollutants  exhibiting  threshold 
effects,  the  objective  of  the  AWQC  is  to 
ensure  that  an  individual's  total 
exposure  does  not  exceed  that  threshold 
level. 

It  is  useful  to  note  that  while  the  1980 
AWQC  National  Guidelines 
recommended  taking  non-fish  dietary 
sources  and  inhalation  into  account  in 
setting  the  AWQC  for  threshold 
contaminants,  in  practice  the  data  on 
these  other  sources  were  generally  not 
available  and,  therefore,  the  AWQC 
usually  were  derived  such  that  they 
accounted  for  all  of  the  ADI  (RfD).  When 
the  1980  AWQC  National  Guidelines 
were  published.  EPA  noted  that  the 
inability  to  estimate  intake  from  non- 
fish  dietary  sources  and  inhalation,  as 
well  as  the  wide  variability  that  may 
exist  in  such  exposures,  would  add  to 
the  uncertainty  in  the  criteria 
derivation.  EPA  also  noted  in  the  1980 
AWQC  National  Guideliner.  that  in 
terms  of  scientific  validity,  the  accurate 
estimate  of  the  ADI  (RfD)  is  the  major 
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factor  in  the  satisfactory  derivation  of 
AWQC. 

Note:  In  the  drinking  water  MCLG 
methodnlogv.  noncarcinogenic  criteria  follow 
an  KSC  approach  in  which  the  percentage  of 
exposure  that  is  attributed  to  drinking  water 
is  determined  relative  to  the  total  e.xposure 
from  ail  sources  (e.g.,  drinking  water,  food, 
air,  soil).  The  rationale  for  this  approach  is 
to  ensure  that  an  individual's  total  exposure 
to  a  chemical  does  not  exceed  the  reference 
dose. 

Given  the  inability  to  reasonably 
predict  future  changes  in  exposure 
patterns,  the  uncertainties  in  the 


exposure  estimates  due  to  both  data 
inadequacy  and  possible  unknown 
sources  of  exposure,  as  well  as  the 
potential  for  some  populations  to 
experience  greater  exposures  than 
indicated  by  the  available  data,  EPA 
believes  that  utilizing  the  entire  RfD  (or 
Pdp/SF)  may  not  be  adequately 
protective.  Additionally,  the 
uncertainties  associated  with  the 
derivation  of  the  RfD  (or  Pdp/SF)  (e.g., 
limitations  in  the  toxicity  study, 
extrapolation  from  the  study  species  to 
humans)  are  independent  of  the 


exposure  assessment  and  the  associated 
intake  sources  and  intake  uncertainties. 

If  the  AWQC  are  set  so  that  the  RfD 
or  Pdp/SF  (or  some  ceiling  value  less 
than  either  of  these)  is  not  exceeded 
after  taking  other  sources  of  exposure 
into  account,  a  procedure  to  consider 
the  nonwater  sources  in  the  derivation 
of  AWQC  must  be  adopted. 

As  discussed  above,  the  1980  AWQC 
National  Guidelines  did  not  account  for 
nonwater  sources  when  setting  AWQC 
for  those  chemicals  that  were  evaluated 
as  carcinogens.  The  formula  for  setting 
the  criterion  for  carcinogens  was: 


C  = 


[70LRJ 


[q;(2  +  0,0065R)] 


(Equation  IIIC-1 ) 


Where: 

C-The  AWQC  (mg/L) 

70=human  body  weight  (kg) 

LR=lifetime  cancer  risk  factor  being 
used  to  set  the  criterion,  generally 
in  the  range  of  10~'  to  10"^ 

q'*=cancer  slope  factor  in  (mg/kg- 

dav)'' 
2=drinkinB  water  consumption  (L/day) 
0.0065=fish  ingestion  (kg/day) 


R=bioconcentration  factor  (L/kg) 

As  indicated  by  the  above  equation,  if 
the  lifetime  risk  value  (LR)  in  the  above 
equation  is  W~^,  then  the  value 
computed  for  C  is  the  water 
concentration  that  would  be  expected  to 
increase  an  individual's  lifetime  risk  of 
carcinogenicity  from  exposure  to  the 
particular  pollutant  by  no  more  than 


one  chance  in  one  million,  regardless  of 
the  additional  lifetime  cancer  risk  due 
to  exposure,  if  any,  to  that  particular 
substance  from  other  sources. 

For  noncarcinogens  for  which 
nonwater  exposures  were  to  be 
considered,  however,  the  1980 
methodology  included  the  following 
general  formula  for  setting  the  criterion: 


C  = 


[ADI-(DT  +  IN)] 
[2  +  0.0065R] 


(Equation  IIIC-2) 


Where: 

C=The  criterion  (mg/L) 

ADI=Acceptable  daily  intake  (mg), 

developed  as  a  dose  specifically  for 
a  70  kg  adult  (replaced  by  the  use 
of  Reference  Dose  (RfD)  in  units  of 
mg/kg-day,  as  discussed  in 
Appendix  II,  Section  B  of  this 
document) 

DT=Non-fish  dietary  intake  (mg/kg-day) 

IN=Inhalation  intake  (mg/kg-day) 

The  other  elements  are  the  same  as  for 
the  cancer-based  formula,  above.  As 
indicated  by  the  above  equation,  the 
1980  AWQC  National  Guidelines  used  a 
"subtraction"  approach  to  account  for 
nonwater  exposure  sources  when 
calculating  AWQC  for  noncarcinogenic, 
threshold  pollutants.  That  is.  the 
amount  of  the  ADI  (RfD)  "available"  for 
water  sources  was  determined  by  first 
subtracting  out  contributions  from 
nonwater  sources.  A  similar  subtraction 
approach  was  used,  albeit 
inconsistently,  in  the  derivation  of 
drinking  water  MCLG  values  in  the 
early  and  mid-1980's;  along  with  a 
percentage  method.  More  recently,  the 
approach  used  in  the  drinking  water 
program  has  been  to  determine  the 
MCLGs  exclusively  by  the  percentage 


method.  To  foster  meeting  the  objective 
noted  earlier  of  establishing  consistency 
in  deriving  MCLGs  and  the  drinking 
water  component  of  AWQC,  EPA  would 
like  to  use  the  same  approach  for  both 
MCLGs  and  AWQC. 

There  has  been  some  discussion  of 
whether  it  is.  in  fact,  necessary  in  most 
cases  to  explicitly  account  for  other 
sources  of  exposure  when  computing 
the  AWQC  for  pollutants  exhibiting 
threshold  effects.  It  has  been  argued  that 
because  of  the  conservative  assumptions 
generally  incorporated  in  the 
calculation  of  reference  doses  used  as 
the  basis  for  the  AWQC  derivation,  total 
exposures  slightly  exceeding  the  RfD  are 
unlikely  to  produce  adverse  effects.  It 
could  be  argued,  therefore,  that  reducing 
AWQC  by  accounting  for  other  exposure 
sources  relative  to  what  they  would  be 
if  they  were  derived  from  the  full  RfD 
value  provides  little  or  no  actual 
additional  risk  reduction. 

In  its  report,  SAB's  Drinking  Water 
Committee  did  not  feel  that  it  is 
appropriate  to  develop  AWQC  geared  to 
ensure  that  the  sum  of  all  theoretically 
possible  exposures  never  exceeds  the 
RfD  by  even  a  small  amount.  The 
Committee  rejected  the  routine  use  of 


the  percentage  or  subtraction  methods 
for  the  allocation  of  the  RfD,  and  the  use 
of  default  values  in  the  absence  of 
reliable  exposure  data.  They  also 
expressed  concern  that  EPA  could 
"focus  intense  regulatory  attention  on 
insignificant  problems,  thus  wasting 
scarce  resources"  if  "compensat[ion]  for 
other  routes  of  exposure"  was 
attempted.  (For  the  complete 
discussion,  refer  to  SAB,  1993.) 

Instead,  the  Committee  endorsed  the 
recommendation  from  the  AWQC 
Workshop  held  by  the  Agency  in  1992 
which  calls  for  bringing  together 
knowledgeable  individuals  from  all  the 
appropriate  offices  or  agencies  for 
discussions  when  significant 
contributions  to  exposure  are  expected 
from  multiple  sources,  and  the  total  of 
those  contributions  exceeds  the  RfD.  For 
certain  chemicals  (e.g.,  dioxin, 
mercury),  EPA  has  coordinated  efforts 
throughout  the  Agency.  However,  such 
extensively  coordinated  efforts  may 
prove  to  be  impractical  on  a  routine 
basis.  It  is  reasonable  that  the  initially 
developed  assessments  and  proposed 
criteria,  including  proposals  for  RfD 
allocation,  could  be  circulated  for 
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comments  and  input  from  staff  of  the 
appropriate  offices  or  agencies. 

However,  the  SAB  also  stated  that 
apportionment  can  be  attempted  when 
data  are  available.  When  total  exposures 
are  below  the  RfD,  SAB  suggested  that 
EPA's  goal  should  be  to  develop  criteria 
"to  ensure  that  a  problem  does  not 
develop  in  the  future."  Yet,  they  made 
no  specific  suggestions  on  how  to 
achieve  this  goal.  For  situations  when 
exposures  may  exceed  the  RfD,  the  SAB 
stated  that  "it  is  unlikely  that  exposure 
of  any  populations  to  doses  slightly  over 
the  RfD  (even  up  to  twice  the  RfD) 
would  produce  significant  health 
effects."  However,  they  seem  to 
contradict  this  by  advising  that  "if  total 
exposures  are  at  or  higher  than  the  RfD. 
then  remedial  actions  may  need  to  be 
considered."  EPA  disagrees  with  the 
idea  that  the  conservative  way  in  which 
the  RfD  is  calculated  automatically 
makes  it  unlikely  that  populations 
would  experience  "significant  health 
effects"  from  exposures  greater  than  the 
RfD.  RfDs  are  not  all  equivalent  in  their 
derivation,  and  EPA  believes  multiple 
route  exposures  may  be  particularly 
important  when  the  uncertainty  factors 
associated  with  the  RfD  are  small. 
Furthermore,  the  opinion  that  unless 
"fofa/ exposures  [are]  significantly  in 
excess  of  the  RfD.  exposure  from  other 
routes  should  be  neglected  in 
calculations  of  AWQC"  is  counter  to 
strong  Agency  directives  to  routinely 
consider  and  account  for  all  routes  of 
exposure  when  setting  health-based 
criteria  and  with  consideration  to  other 
regulatory  activities.  Despite  arguments 
raised  by  SAB,  EPA  is  recommending 
that  only  a  portion  of  the  RfD  (or  Pdp/ 
SF)  be  used  in  setting  AWQC  in  order 
to  account  for  other  sources  of  exposure. 
EPA  is  also  considering  whether  toxicity 
information  (such  as  uncertainty  factors, 
severity  of  effects,  essentiality,  possible 
additive/synergistic  effects)  should  be 
considered  in  allocating  the  RfD  or  Pdp/ 
SF.  While  combined  exposures  above 
the  RfD  or  Pdp/SF  may  or  may  not  be 
an  actual  health  risk,  a  combination  of 
health  criteria  exceeding  the  RfD  or 
Pdp/SF  may  not  be  sufficiently 
protective.  Therefore,  EPA  recommends 
routinely  accounting  for  all  sources  and 
routes  of  non-occupational  exposure 
when  setting  AWQC.  EPA  believes  that 
maintaining  total  exposure  below  the 
RfD  (Pdp/SF)  is  a  reasonable  health  goal 
and  that  there  are  circumstances  where 
health-based  criteria  for  a  chemical 
should  not  exceed  the  RfD  (Pdp/SF), 
either  alone  (if  only  one  criterion  is 
relevant,  along  with  other  intake  sources 
considered  as  background  exposures)  or 
in  combination. 


EPA  has  considered  several 
alternative  approaches  to  account  for 
nonwater  sources  and  to  resolve  past 
inconsistencies  in  setting  criteria. 
Specifically,  the  Agency's  Relative 
Source  Contribution  Policy  Workgroup 
has  considered  six  alternatives: 

•  Exposure  Decision  Tree  Approach; 

•  Subtraction  Approach; 

•  Percentage  Approach; 

•  Tiered  Approach; 

•  Safety  Factor  Approach;  and 

•  Margin  of  Safety  Approach. '•• 

The  Workgroup  discussed,  during  the 
series  of  meetings,  the  various 
approaches  to  evaluating  human 
exposure  for  regulatory  and  other  risk 
assessment  activities.  Each  approach 
has  advantages  and  disadvantages  that 
were  discussed  at  length  during  these 
meetings,  as  do  the  basic  concepts 
surrounding  the  subtraction  and 
percentage  methods  of  accounting  for 
relevant  exposures  when  allocating  an 
RfD  (Pdp/SF).  The  other  four 
approaches  are  variations  on  the 
fundamental  concepts  of  the  subtraction 
or  the  percentage  approaches. 

Each  of  these  six  approaches  is 
discussed  in  detail  in  a  separate 
document  contained  in  the  public 
docket  for  this  proposal  (Borum, 
unpublished).  The  Agency  recommends 
the  Exposure  Decision  Tree  Approach  as 
described  below.  More  detailed 
discussion  and  an  example  of  how  the 
Exposure  Decision  Tree  is  implemented 
are  presented  in  the  TSD. 

As  will  become  clear  when  reading 
the  Exposure  Decision  Tree  Approach,  a 
typical  evaluation  will  likely  involve 
multiple  sources/pathways  of  exposure 
and  may  involve  more  than  one  health- 
based  criterion  (either  existing  or  in 
consideration  for  development).  The 
current  EPA  policy  discussions  include 
the  potential  for  applying  this  approach 
to  other  program  offices  to  the  extent 
practicable  when  conducting  exposure 
assessments.  As  such,  the  broader  goals 
are  to  ensure  more  comprehensive 
evaluations  of  exposure  Agencywide 
and  consistent  allocations  of  the  RfD 
(Pdp/SF)  for  criteria-setting  purposes 
when  appropriate. 

(b)  Exposure  Decision  Tree  Approach. 
The  Exposure  Decision  Tree  approach 
allows  flexibility  in  the  RfD  (Pdp/SF) 
allocation  among  sources  of  exposure. 
When  adequate  data  are  available  they 
are  used  to  make  accurate  exposure 
predictions  for  the  population(s)  of 
concern.  When  this  is  not  possible,  a 
series  of  qualitative  alternatives  is 


"This  term  refers  to  a  method  for  accounting  for 
nonwater  sources  of  exposure  and  should  not  be 
confused  with  the  nonlinear  cancer  assessment 
approach  known  as  Margin  of  Exposure. 


proposed  using  less  adequate  data  or 
default  assumptions  that  allow  for  the 
inadequacies  of  the  data  while 
protecting  human  health.  The  decision 
tree  allows  for  use  of  both  subtraction 
and  percentage  methods  of  accounting 
for  other  exposures,  depending  on 
whether  one  or  more  health  criterion  is 
relevant  for  the  chemical  in  question. 
The  subtraction  method  is  considered 
acceptable  when  only  one  criterion  is 
relevant  for  a  particular  chemical.  In 
these  cases,  other  sources  of  exposure 
can  be  considered  "background"  and 
can  be  subtracted  from  the  RfD  (Pdp/ 
SF).  When  more  than  one  criterion  is 
relevant  to  a  particular  chemical, 
apportioning  the  RfD  (Pdp/SF)  via  the 
percentage  method  is  considered 
appropriate  to  ensure  that  the 
combination  of  criteria,  and  thus  the 
potential  for  resulting  exposures,  do  not 
exceed  the  RfD  (Pdp/SF).  The  decision 
tree  (with  numbered  boxes)  is  shown  in 
Figure  IIlC-1.  The  underlying  objective 
is  to  maintain  total  exposure  below  the 
RfD  (Pdp/SF)  while  avoiding  an 
extremely  low  limit  in  a  single  medium 
that  represents  just  a  fraction  of  the  total 
exposure.  To  meet  this  objective,  all 
proposed  numeric  limits  lie  between  80 
percent  and  20  percent  of  the  RfD  (Pdp/ 
SF).  EPA  recommends  use  of  the 
decision  tree  approach  but  also 
recognizes  that  departures  from  the 
approach  may  be  appropriate  in  certain 
cases.  The  Agency  endorses  such  action 
as  long  as  reasons  are  given  as  to  why 
it  is  not  appropriate  to  follow  the 
decision  tree  approach  as  long  as  the 
steps  taken  to  evaluate  the  potential 
sources  and  levels  of  exposure  are 
clearly  indicated. 

The  first  step  in  the  decision  process, 
problem  formulation,  is  to  identify  the 
population(s)  of  concern  (Box  1)  and 
identify  the  relevant  exposure  sources 
and  pathways  (Box  2).  The  second  step 
is  to  identif\'  what  data  are  available  and 
whether  they  are  adequate  for 
calculating  exposure  estimates  (Box  3). 
The  term  "data,"  as  used  here  and 
discussed  throughout  the  document, 
refers  to  ambient  sampling  data  (from 
Federal,  regional.  State  or  area-specific 
studies)  and  not  internal  human 
exposure  measurements.  The  adequacy 
of  data  is  a  professional  judgment  for 
each  individual  chemical  of  concern, 
but  EPA  recommends  that  the  minimum 
acceptable  data  for  Box  3  are  exposure 
distributions  that  can  be  used  to 
determine,  with  an  acceptable  95 
percent  confidence  interv  al.  the  central 
tendency  and  high-end  exposure  levels 
for  each  source.  Once  the  two  initial 
steps  are  complete,  the  next  step 
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depends  on  the  t\  pe  and  quantitv  of 
data  available. 


BILLING  CODE  S560-50-P 


BILUNG  CODI 


Federal  Register/ Vol.  63,  No.  157/Friday.  August  14,  1998 /Notices 


43797 


Figure  IIIC-1 

Exposure  Decision  Tree  for  Defining  Proposed  RfD  (Pdp/SF)  Allocation 


Identify  population(s)  of 
concern. 


» 


Identify  relevant  exposure 
sources/pathways. 


Problem 
Formulation 


♦ 


11 


Are  adequate  data  available 
to  describe  central 
tendencies  and  high-ends 
for  relevant  exposure 
sources/pathways? 


Yes 


I 


No 


Are  exposures  from 
multiple  sources  (due  to  a 
sum  of  sources  or  an 
individual  source) 
potentially  at  levels  near 
(i.e.,  over  80%),  at,  or  in 
excess  of  the  RfD 
(Pdp/SF)'' 


Yes 


Describe  exposures, 
uncertainties,  toxicity- 
rclated  information, 
control  issues,  and  other 
information  for 
management  decision. 


Are  there  sufficient  data,  physical/chemical 
property  information,  fate  and  transport 
information,  and/or  generalized  information 
available  to  characterize  the  likelihood  of 
exposure  to  relevant  sources? 


I 


No 


13. 


Is  there  more  than  one  regulatory  action 
(i  e.,  criteria,  standard,  guidance)  relevant 
for  the  chemical  in  question'!' 


I 


No 


Can  regulatory  action  be 
postponed  until  better 
information  is  developed? 


I 


No 


Yes 


14 


Use  subtraction  of  appropriate 
intake  levels  from  sources  other 
than  source  of  concern,  including 
80%  ceili.og/20%  floor. 


Yes 


Yes 


Re-review 
when  more 
information 
becomes 
available. 


8. 


Are  there  significant  known  or 
potential  uses/sources  other 
than  the  source  of  concern'' 


15 


No 


No 

lOA. 


Yes 


Use  50%  of 
the  RfD 
(Pdp/SF). 


Is  there  some  information 
available  on  each  source 
to  make  a  characteri- 
zation of  exposure? 


Use  20%  of 
the  RfD 
(Pdp/SF). 


♦ 


No 


♦ 


Yes 


Use  allocation  of  the 
RfD  (Pdp/SF),  including 
80%  ceiling/20%  floor 
Option  1     Use 
percentage  approach 
(with  ceiling  and  floor) 
Option  2     Subtract 
exposure  levels  from  aU 
sources  from  the  RfD 
(Pdp/SF)  and  apportion 
the  free  space 


lOB. 


Use  20%  of  the 
RfD  (Pdp/SF) 


IOC 


Perform  allocation  as  described  in  Box 
14  or  15,  with  50%  ceiling/20%  floor 
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If  adequate  data  are  available  to 
describe  the  central  tendencies  and 
high-end  levels  from  each  exposure 
source/pathway,  the  le\els  of  exposure 
are  compared  to  the  RfD  or  Pdp/SF  (Box 
11).  If  the  levels  of  exposure  for  the 
chemical  in  question  are  not  near 
(currently  defined  as  greater  than  80 
percent),  at.  or  in  excess  of  the  RfD 
(Pdp/SF),  then  a  determination  is  made 
(Box  13)  as  to  whether  there  is  more 
than  one  regulatory  action  relevant  for 
the  given  chemical  (i.e..  more  than  one 
criterion,  standard  or  other  guidance 
being  planned,  performed  or  in 
existence  for  the  chemical). 

If  the  action  under  consideration  is 
the  sole  action  (i.e.,  multiple  criteria, 
etc.  are  not  relevant),  then  the 
recommended  method  for  setting  a 
health-based  criterion  is  to  use  a 
subtraction  calculation  (Box  14).  The 
criterion  is  the  result  after  the 
appropriate  intake  levels  from  all  other 
sources  have  been  subtracted  from  the 
RfD  (Pdp/SF).  In  addition,  there  is  a 
ceiling  on  the  amount  of  the  RfD  (Pdp/ 
SF)  available  for  allocation.  This  ceiling, 
80  percent  of  the  RfD  (Pdp/SF),  is  to 
provide  adequate  protection  for 
individuals  whose  total  exposure  to  a 
contaminant  is,  due  to  any  of  the 
exposure  sources,  higher  than  currently 
indicated  by  the  available  data.  This 
also  increases  the  margin  of  safety  to 
account  for  possible  unknown  sources 
of  exposure.  There  is  also  a  floor  of  20 
percent  to  prevent  a  de  minimis 
exposure  allocation  in  a  particular 
medium. 

If  more  than  one  regulatory  action  is 
relevant  (as  described  above),  then  the 
recommended  method  for  setting 
health-based  criteria  is  to  allocate  the 
RfD  (Pdp/SF)  among  those  sources  for 
which  health-based  criteria  are  being  set 
(Box  15).  Two  main  options  for 
allocating  the  RfD  (Pdp/SF)  are 
presented  in  this  Box. 'Option  1  for 
allocation  is  the  percentage  approach 
(with  a  ceiling  and  floor).  This  option 
simply  refers  to  the  percentage  of 
overall  exposure  contributed  by  an 
individual  exposure  source.  That  is,  if 
for  a  particular  chemical,  drinking  water 
were  to  represent  half  of  total  exposure 
and  diet  were  to  represent  the  other 
half,  then  the  drinking  water 
contribution  (known  as  the  "relative 
source  contribution"  or  RSC)  would  be 
50  percent.  The  health-based  criterion 
would,  in  turn,  be  set  at  50  percent  of 
the  RfD  (Pdp/SF). 

This  option  also  uses  an  appropriate 
combination  of  intake  values  for  each 
exposure  source  based  on  the  variability 
in  occurrence  levels  and  determined  on 
a  case-by-case  basis.  Option  2  would 
involve  subtracting  from  the  RfD  (Pdp/ 


SF)  the  exposure  levels  from  all  sources 
of  exposure  and  apportioning  the  free 
space  among  those  sources  for  which 
health-based  criteria  are  being  set.  There 
are  several  ways  to  do  this:  (1)  Divide 
the  free  space  among  the  sources  with 
preference  given  to  the  source  likely  to 
need  the  most  increase  (e.g..  because  of 
intentional  uses  or  because  of  physical/ 
chemical  properties  like  solubility  in 
water,  etc.):  (2)  Divide  the  free  space  in 
proportion  to  the  "base"  amount  used 
(e.g.,  the  source  accounting  for  60 
percent  of  exposure  gets  60  percent  of 
the  free  space — this  is  identical  to  the 
percentage  method;  the  outcome  is  the 
same):  and  (3)  Divide  the  free  space 
based  on  current  variability  of  exposure 
from  each  source  (i.e.,  such  that  more 
free  space  is  allocated  to  the  source  that 
varies  the  most).  The  resulting  criterion 
would  then  be  equal  to  the  amount  of 
free  space  allocated  plus  the  amount 
subtracted  for  that  source. 

If  the  levels  of  exposure  for  the 
chemical  in  question  are  near  (again, 
currently  defined  as  greater  than  80 
percent),  at.  or  in  excess  of  the  RfD 
(Pdp/SF),  then  the  estimates  of 
exposures  and  related  uncertainties, 
potential  allocations,  toxicity-related 
information,  control  issues,  and  other 
information  will  be  presented  to 
managers  for  a  decision  (Box  12).  The 
high  levels  referred  to  in  Box  11  may  be 
due  to  a  single  dominant  source  or  to  a 
combination  of  sources.  The  estimates 
of  exposure  performed  in  these 
instances  and  any  allocations  made 
would  be  done  as  described  above  for 
Boxes  13,  14,  and  15.  However,  because 
exposures  that  approach  or  exceed  the 
RfD  (Pdp/SF)  and  the  feasibility  of 
controlling  different  sources  of  exposure 
are  complicated  issues,  risk  managers 
will  need  to  be  directly  involved  in 
formulating  any  allocation  decisions. 

If  the  data  fail  the  adequacy  test  (Box 
3),  any  limited  data  that  are  available 
are  evaluated  (Box  4).  This  includes 
information  about  the  chemical/ 
physical  properties,  uses,  environmental 
fate  and  transformation,  limited 
sampling  data  that  did  not  fulfill  the 
requirements  of  Box  3,  as  well  as  any 
other  information  that  would 
characterize  the  likelihood  of  exposure 
from  various  media  for  the  chemical  and 
aid  in  making  a  qualitative 
determination  regarding  the  relation  of 
one  exposure  source  to  another.  Because 
these  data  are  less  certain  (i.e.,  include 
information  that  does  not  directly 
measure  exposure,  or  very  limited  data), 
criteria  based  on  this  information 
should  be  more  conservative  as  shown 
in  the  remainder  of  the  decision  tree. 

If  there  are  not  sufficient  data/ 
information  to  give  any  characterization 


of  exposure,  then  it  may  be  best  to  defer 
action  on  the  chemical  until  better 
information  becomes  available  (Boxes  5 
&  6).  If  this  is  not  possible,  then  the 
"default"  assumption  of  20  percent  of 
the  RfD  or  Pdp/SF  (Box  7)  should  be 
used,  which  has  been  used  in  past 
Agency  water  program  regulations. 

If  there  are  sufficient  data  to  give  a 
characterization  of  exposure,  the  RfD 
(Pdp/SF)  allocation  depends  on  whether 
there  are  other  known  or  potential  uses 
or  sources  of  concern  (Box  8).  If  the 
source  of  concern  is  the  sole  source  then 
EPA  recommends  an  allocation  of  50 
percent  of  the  RfD  or  Pdp/SF  (Box  9).  If 
there  are  multiple  sources  of  concern 
and  some  information  is  available  on 
each  (Box  lOA).  the  procedure,  as 
shown  in  Box  IOC,  is  the  same  as  that 
in  Box  14  or  Box  15  depending  on 
whether  one  or  more  criterion  is 
relevant,  but  with  a  50  percent  ceiling 
to  account  for  uncertainties  from  the 
limited  amount  of  data  (compared  to 
Box  3).  As  with  Box  11,  if  a 
determination  is  made  in  Box  lOA  (i.e., 
if  information  is  available)  that 
exposures  are  near,  at  or  above  the  RfD 
(or  Pdp/SF)  based  on  the  available 
information,  the  allocations  made  need 
to  be  presented  to  risk  managers  for 
decision.  If  information  is  lacking  on 
some  of  the  multiple  exposure  sources 
then  EPA  would  use  an  allocation  of  20 
percent  of  the  RfD  or  Pdp/SF  (Box  lOB). 

(c)  Quantification  of  Exposure.  When 
selecting  contaminant  concentration 
values  in  environmental  media  and 
exposure  intake  values  for  the  Relative 
Source  Contribution  (RSC)  analysis,  it  is 
important  to  realize  that  each  value 
selected  (including  those  intakes 
recommended  as  default  assumptions  in 
the  AWQC  equation)  is  associated  with 
a  distribution  of  values  for  that 
parameter.  Determining  how  various 
subgroups  fall  within  the  distributions 
of  overall  exposure  and  how  the 
combination  of  exposure  variables 
defines  what  population  is  being 
protected  is  a  complicated  and,  perhaps, 
unmanageable  task,  depending  on  the 
amount  of  information  available  on  each 
exposure  factor  included.  Many  times, 
the  default  assumptions  used  in  EPA 
risk  assessments  are  derived  from  the 
evaluation  of  numerous  studies  and  are 
generally  considered  to  represent  a 
particular  population  group  or  some 
national  average.  Therefore,  describing 
with  certainty  the  exact  percentile  of  a 
particular  population  that  is  protected 
with  a  resulting  criteria  is  often  not 
possible. 

General  recommendations  for 
selecting  values  to  be  used  in  exposure 
assessments  for  both  individual  and 
population  exposures  are  discussed  in 
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EPA's  Guidelines  for  Exposure 
Assessment  (USEPA  1992).  The  ultimate 
choice  of  the  contaminant  concentration 
values  used  in  the  RSC  estimate  and  the 
exposure  intake  rates  requires  the  use  of 
professional  judgment.  This  is  discussed 
in  greater  detail  in  the  TSD  (Section 
2.3.3). 

(d)  Inclusion  of  Inhalation  and 
Dermal  Exposures  From  Household 
Drinking  Water  Uses.  A  number  of 
drinking  water  contaminants  are  volatile 
and  thus  diffuse  from  water  into  the  air 
where  they  may  be  inhaled.  In  addition, 
drinking  water  is  used  for  bathing  and, 
thus,  there  is  at  least  the  possibility  that 
some  contaminants  in  water  may  be 
dermally  absorbed. 

Volatilization  may  increase  exposure 
via  inhalation  and  decrease  exposure 
via  ingestion  and  dermal  absorption. 
The  net  effect  of  volatilization  and 
dermal  absorption  upon  total  exposure 
to  volatile  drinking  water  contaminants 
is  unclear.  Although  several  approaches 
can  be  found  in  the  literature,  including 
various  models  that  have  been  used  by 
EPA,  the  Agency  currently  does  not 
have  a  recommended  methodology  for 
explicitly  incorporating  inhalation  (i.e., 
from  volatilization)  and  dermal 
absorption  exposures  from  household 
water  uses  in  the  derivation  of  health- 
based  criteria.  However,  the  Agency  is 
supporting  research  in  this  area. 

le)  Inclusion  of  Inhalation  Exposures 
in  RSC  Analysis.  The  type  and 
magnitude  of  toxicity  produced  may 
differ  between  routes;  that  is,  the  route 
of  exposure  can  impact  the  effective 
concentration  of  a  chemical  and  can 
also  change  the  toxicity.  For  example, 
an  inhaled  chemical  such  as  hydrogen 
fluoride  may  produce  local  effects  upon 
the  lung  that  are  not  observed  (or  only 
observed  at  much  higher  doses)  when 
the  chemical  is  administered  orally. 
Also,  the  active  form  of  a  chemical  (and 
principal  toxicity)  can  be  the  parent 
compound  and/or  one  or  more 
metabolites.  With  this  Methodology, 
EPA  recommends  that  differences  in 
absorption  and  toxicity  by  different 
routes  of  exposure  be  determined  and 
converted  to  reflect  the  differences  in 
bioavailability  and  applied  to  the 
exposure  assessment.  EPA 
acknowledges  that  the  issue  of  whether 
the  doses  received  from  inhalation  and 
ingestion  exposures  are  cumulative  (i.e.. 
toward  the  same  threshold  of  toxicity)  is 
complicated.  Such  a  determination 
involves  evaluating  the  chemical's 
physical  characteristics,  speciation  and 
reactivity.  A  chemical  may  also  exhibit 
different  metabolism  by  inhalation 
versus  oral  exposure  and  may  not 
typically  be  metabolized  by  all  tissues. 
In  addition,  a  metabolite  may  be  much 


more  or  much  less  toxic  than  the  parent 
compound.  Certainly  with  a  systemic 
effect,  if  the  chemical  enters  the 
bloodstream,  then  there  is  some 
likelihood  to  contact  the  same  target 
organ.  Attention  also  needs  to  be  given 
to  the  fact  that  both  the  RfD  and  RfC  are 
derived  based  on  the  administered  level. 
Toxicologists  generally  believe  that  the 
effective  concentration  of  the  active 
form  of  a  chemical(s)  at  the  site(s)  of 
action  determines  the  toxicity.  If 
specific  differences  between  routes  of 
exposure  are  not  known,  it  may  be 
reasonable  to  assume  that  the  internal 
concentration  at  the  site  from  any  route 
contributes  as  much  to  the  same  effect 
as  any  other  route.  A  default  of 
assuming  equal  absorption  has  often 
been  used.  However,  for  many  of  the 
chemicals  that  the  Agency  has 
reviewed,  there  is  a  substantial  amount 
of  information  already  known  to 
determine  differences  in  rates  of 
absorption.  For  example,  absorption,  in 
part,  is  a  function  of  blood  solubility 
(i.e..  Henry's  Constant)  and  better 
estimations  than  the  default  can  be 
made. 

The  RSC  analyses  that  accompany 
these  proposed  Methodology  revisions 
include  consideration  of  inhalation 
exposures.  Comment  is  requested  on 
whether  this  is  a  reasonable  approach  to 
accounting  for  exposures  for  setting 
AWQC.  Even  if  different  target  organs 
are  involved  between  different  routes  of 
exposure,  a  conservative  policy  may  be 
appropriate  to  keep  all  exposures  below 
a  certain  level.  One  suggestion  is  to  set 
allowable  levels  (via  an  equation)  such 
that  the  total  of  ingestion  exposures  over 
the  ingestion  RfD  in  addition  to  the  total 
of  inhalation  exposures  over  the 
inhalation  RfC  is  not  greater  than  1 
(Note:  the  RfD  is  typically  presented  in 
mg/kg-day  and  the  RfC  is  in  mg/m^). 

(f)  Bioavailability  of  Substances  from 
Different  Routes  of  Exposure.  For  many 
chemicals,  the  rate  of  absorption  can 
differ  substantially  from  ingestion 
compared  to  inhalation.  There  is  also 
available  information  for  some 
chemicals  which  demonstrates 
appreciable  differences  in 
gastrointestinal  absorption  depending 
on  whether  the  chemical  is  ingested 
from  water,  soil,  or  food.  For  some 
contaminants,  plant  and  animal  food 
products  may  also  have  appreciably 
different  absorption  rates.  Regardless  of 
the  allocation  approach  used,  EPA 
recommends  using  existing  data  on 
differences  in  bioavailability  between 
water,  air,  soils,  and  different  foods 
when  estimating  total  exposure  for  use 
in  allocating  the  RfD  or  Pdp/SF.  The 
Agency  has  developed  such  exposure 
estimates  for  cadmium  (USEPA,  1994). 


In  the  absence  of  data.  EPA  will  assume 
equal  rates  of  absorption  from  different 
routes  and  sources  of  exposure. 

(g)  Consideration  of  Non-water 
Exposure  Procedures  for 
Noncarcinogens,  Linear  Carcinogens, 
and  Nonlinear  Carcinogens.  In  the 
revised  methodology,  EPA  recommends 
continuing  to  use  the  incremental  risk 
approach  that  does  not  consider  other 
exposure  sources  explicitly  when 
setting  AWQC  for  linear  carcinogens. 
EPA  recommends  continuing  to 
consider  other  exposure  sources  in 
setting  AWQC  for  threshold  toxicants, 
including  both  noncarcinogens  and 
nonlinear  carcinogens.  Nonlinear 
carcinogens  are  discussed  in  detail  in 
Appendix  II,  Section  A. 

3.  Factors  Used  in  the  AWQC 
Computation 

This  section  presents  values  for 
several  exposure  factors  that  are 
currently  used  in  the  derivation  of 
AWQC.  A  new  factor  being  considered 
by  EPA.  incidental  ingestion  from 
surface  water,  is  also  discussed  in  this 
Section,  with  a  suggested  default  value. 

When  choosing  exposure  factors  to 
include  in  the  derivation  of  a  criterion 
for  a  given  pollutant,  EPA  recommends 
considering  exposure  factors  relevant  to 
populations  that  are  most  susceptible  to 
that  pollutant.  In  addition,  highly 
exposed  individuals  should  be 
considered  when  setting  criteria.  In 
general,  exposure  factors  specific  to 
adults  and  relevant  to  lifetime 
exposures  are  the  most  appropriate 
exposure  factors  to  consider  when 
determining  criteria  to  protect  against 
effects  from  long-term  exposure. 
However,  infants  and  children  have  a 
higher  rate  of  water  and  food 
consumption  per  body  weight  compared 
to  adults  and  also  may  be  more 
susceptible  to  some  pollutants  than 
adults  (USEPA,  1997c).  In  addition, 
exposure  by  pregnant  women  to  certain 
toxic  chemicals  may  cause 
developmental  effects  in  the  fetus 
(USEPA,  1997c).  Exposures  resulting  in 
developmental  effects  may  be  of 
concern  for  some  contaminants  and 
should  be  considered  along  with  data 
applicable  to  long-term  health  effects 
when  setting  AWQC.  (See  Section  B  for 
further  discussion  of  this  issue.)  Short- 
term  exposure  may  include  multiple  or 
continuous  exposures  occurring  over  a 
week  or  so.  Exposure  factors  relevant  for 
considering  chronic  toxicity  as  well  as 
exposure  factors  relevant  for  short-term 
developmental  exposure  concerns  that 
could  result  in  adverse  health  effects  are 
discussed  in  the  Sections  below.  States 
and  Tribes  may  choose  to  develop 
criteria  for  developmental  health  effects 
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based  on  exposure  factors  specific  to 
children  or  to  women  of  childbearing 
age. 

EPA  believes  that  the  recommended 
exposure  factor  default  intakes  for 
adults  with  chronic  exposure  situations 
are  adequately  protective  of  the 
population  over  a  lifetime.  In  providing 
additional  exposure  intake  factors  for 
women  of  childbearing  age  and 
children,  EPA  is  providing  flexibility  for 
States  and  Tribes  to  establish  criteria 
specifically  targeted  to  provide 
additional  protection  to  sensitive 
subpopulations  (e.g..  pregnant/nursing 
women,  infants,  children)  or  highly 
exposed  subpopulations  (e.g..  sport 
anglers,  subsistence  Fishers)  using 
adjusted  values  for  exposure  parameters 
for  body  weight,  drinking  water  intake, 
and  fish  consumption. 

Each  of  the  following  Sections 
recommends  exposure  parameters  for 
use  in  developing  AVVQC.  These  are 
based  on  both  science  policy  decisions 
that  consider  the  best  available  data,  as 
well  as  risk  management  judgments 
regarding  the  overall  protection  afforded 
by  their  choice  in  the  derivation  of 
AVVQC. 

(a)  Human  Body  Weight  Values  for 
Dose  Calculations. 

(1)  Rate  Protective  of  Human  Health 
from  Chronic  Exposure.  The  1980 
AVVQC  National  Guidelines  assumed  a 
body  weight  of  70  kg  for  derivation  of 
AVVQC.  EPA  recommends  maintaining 
the  default  body  weight  of  70  kg  for 
calculating  AVVQC  as  a  representative 
average  value  for  both  male  and  female 
adults.  As  stated  above,  exposure  factors 
specific  to  adults  are  recommended  to 
protect  against  effects  from  long-term 
exposure.  This  value  is  based  on  the 
following  information.  In  an  analysis  of 
the  NHANES  II  (the  second  National 
Health  and  Nutrition  Examination 
Survey)  data  base,  the  10th.  25th,  and 
50th  percentile  values  for  female  adults 
18-74  years  old  are  50.3.  55.4,  and  62.4 
kg,  respectively  (adapted  from  NCHS. 
1987).  For  males  in  the  same  age  range 
the  comparable  percentile  values  are 
62.3,  68.7,  and  76.9  kg,  respectively. 
The  mean  body  weight  value  for  men 
and  women  ages  18  to  75  years  old  from 
this  survey  is  71.8  kg  (adapted  from 
NCHS,  1987).  The  mean  value  for  body 
weight  for  adults  ages  20-64  years  old 
from  another  survey  which  primarily 
measured  drinking  water  intake  is  70.5 
kg  (Ershow  and  Cantor.  1989).  The 
revised  EPA  Exposure  Factors 
Handbook  (USEPA  1997a)  recommends 
71.8  kg  for  adults,  based  on  the 
NHANES  II  data.  However,  the 
Handbook  also  acknowledges  the  70  kg 
value  commonly  used  in  EPA  risk 
assessments  and  cautions  assessors  on 


the  use  of  values  other  than  70  kg. 
Specifically,  the  point  is  made  that  the 
70  kg  value  is  used  in  the  derivation  of 
cancer  slope  factors  and  unit  risks  that 
appear  in  IRIS.  Consistency  is  advocated 
between  the  dose-response  relationship 
and  exposure  factors  assumed. 

(2)  Rates  Protective  of  Developmental 
Human  Health  Effects.  As  noted  above, 
pregnant  women  may  represent  a  more 
appropriate  population  for  which  to 
assess  exposure  from  chemicals  in 
ambient  waters  in  some  cases,  because 
of  the  potential  for  developmental 
effects  in  fetuses.  In  these  cases,  body 
weights  representative  of  women  of 
childbearing  age  may  be  appropriate  to 
adequately  protect  offspring  from  such 
health  effects.  To  determine  a  mean 
body  weight  value  appropriate  to  this 
population,  separate  body  weight  values 
for  women  in  individual  age  groups 
within  the  range  of  15—44  years  old, 
taken  from  NHANES  II  (NCHS,  1987), 
were  combined  and  weighted  by  current 
population  percentages  (U.S.  Bureau  of 
the  Census,  1996)  to  obtain  a  value 
applicable  to  the  current  population. 
The  resulting  mean  body  weight  value 
is  63.8  kg.  Ershow  and  Cantor  (1989) 
present  body  weight  values  specifically 
for  pregnant  women  included  in  the 
survey;  mean  and  median  weights  are 
65.8  and  64.4  kilograms,  respectively. 
Ershow  and  Cantor  (1989),  however,  do 
not  indicate  the  ages  of  these  pregnant 
women.  Based  on  this  information  for 
women  of  childbearing  age  and 
pregnant  women.  States  may  wish  to 
use  the  mean  body  weight  value  of  65 
kg  in  cases  where  pregnant  women  are 
the  specific  population  of  concern  and 
the  chemical  of  concern  exhibits 
reproductive  and/or  developmental 
effects  (i.e.,  the  critical  effect  upon 
which  the  RfD  or  Pdp/SF  is  based). 
Using  the  65  kg  assumption  would 
result  in  lower  (more  protective)  criteria 
than  criteria  based  on  70  kg. 

As  discussed  earlier,  because  infants 
and  children  have  a  higher  rate  of  water 
and  food  consumption  per  body  weight 
compared  to  adults,  a  higher  intake  rate 
per  body  weight  factor  may  be  needed 
when  comparing  estimated  exposure 
doses  with  critical  doses  when  RfDs  are 
based  on  health  effects  in  children.  To 
calculate  these  intake  rates  relevant  to 
such  effects,  the  body  weight  of  children 
should  be  used.  As  with  the  default 
body  weight  for  pregnant  women,  EPA 
is  not  recommending  the  development 
of  additional  AVVQC  (i.e.,  similar  to 
drinking  water  health  advisories)  that 
focus  on  acute  or  short-term  effects 
since  these  are  not  seen  routinely  as 
having  a  meaningful  role  in  the  water 
quality  criteria  and  standards  program. 
However,  there  may  be  circumstances 


where  the  consideration  of  exposures 
for  these  groups  is  warranted.  Although 
the  AVVQC  are  generally  based  on 
chronic  health  effects  data,  they  are 
intended  to  also  be  protective  with 
respect  to  adverse  effects  that  may 
reasonably  be  expected  to  occur  as  a 
result  of  elevated  shorter-term 
exposures.  EPA  acknowledges  this  as  a 
potential  course  of  action  and  is, 
therefore,  recommending  these  default 
values  for  States  and  Tribes  to  utilize  in 
such  situations. 

EPA  is  recommending  an  assumption 
of  28  kg  as  a  default  body  weight  to 
calculate  AVVQC  to  provide  additional 
protection  for  children  when  the 
chemical  of  concern  indicates  health 
effects  in  children  are  of  predominant 
concern  (i.e.,  test  results  show  children 
are  more  susceptible  due  to  less 
developed  immune  systems, 
neurological  systems,  and/or  lower  body 
weights).  The  value  is  based  on  the 
mean  body  weight  value  of  28  kilograms 
for  children  ages  0-14  years  old,  which 
combines  body  weight  values  for 
individual  age  groups  within  this  larger 
group.  The  mean  value  is  based  on  body 
weight  information  from  NHANES  II 
(NCHS,  1987)  for  individual-year  age 
groups  between  6  months  and  14  years 
old,  and  weights  the  values  for  these 
different  ages  by  current  population 
percentages  (from  U.S.  Bureau  of  the 
Census,  1996)  to  represent  a  body 
weight  value  applicable  to  the  current 
population  of  children  aged  0-14  years. 
The  same  mean  body  weight  of  28 
kilograms  is  also  obtained  using  body 
weight  values  from  Ershow  and  Cantor 
(1989)  for  five  age  groups  within  this 
range  of  0-14  years,  and  applying  the 
above  weighting  method.  The  28  kg 
assumption  is  also  consistent  with  the 
estimated  fish  intake  rates  proposed  for 
children  in  the  same  age  range. 
Unfortunately,  fish  intake  rates  for  finer 
age  group  divisions  are  not  possible  due 
to  the  limited  sampling  base  from  the 
fish  intake  survey;  there  is  limited 
confidence  in  calculated  values  (e.g.,  the 
mean)  for  such  fine  age  groups.  Given 
this  limitation,  the  broad  age  category  of 
body  weight  for  children  is  suitable  for 
use  with  the  default  fish  intake 
assumption. 

Given  the  hierarchy  of  preferences 
regarding  the  use  of  fish  intake 
information  (see  Section  C.3.(d)l,  States 
may  have  more  comprehensive  data  and 
prefer  to  target  a  more  narrow,  younger 
age  group.  If  States  choose  to 
specifically  evaluate  infants  and 
toddlers,  EPA  would  recommend  10  kg 
as  a  default  body  weight  assumption  for 
water  intake  for  children  ages  1-3  years 
old,  as  has  been  used  in  other  EPA 
water  programs.  The  10th,  25th,  and 
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50th  percentile  values  of  body  weight 
for  children  1-3  years  old  are  10.4, 11.8, 
and  13.6  kg,  respectively,  with  a  mean 
value  of  14.1  kg  (Ershow  and  Cantor 
1989).  Based  on  an  analysis  of  the 
NHANES  II  data  base  reported  in  the 
EPA's  Exposure  Factors  Handbook,  the 
10th,  25th,  and  50th  percentile  values 
for  children  less  than  3  years  old  are  8.5, 
9.6,  and  11.3  kg  for  females,  and  9.1, 
10.3,  and  11.8  kg  for  males,  respectively 
(USEPA,  1989).  The  mean  for  both  sexes 
from  NHANES  II  is  11.6  kg.  The  10  kg 
body  weight  assumption  is 
representative  of  the  majority  of 
children  under  the  age  of  3.  As  with  the 
28  kg  assumption,  EPA  recommends  a 
more  protective  body  weight 
assumption  than  the  median  value 
because  of  the  increased  susceptibility 
of  infants  and  toddlers  to  acute  effects 
from  water-based  formula  intake. 

Body  weight  values  for  individual 
ages  within  the  larger  range  of  0-14 
years  are  listed  in  the  TSD  for  this 
Notice  for  those  States  and  Tribes  who 
wish  to  use  body  weight  values  for  these 
individual  groups.  States  and  Tribes 
may  wish  to  consider  certain  general 
developmental  ages  (e.g.,  infants,  pre- 
adolescents,  etc.),  or  certain  specific 
developmental  landmarks  (e.g., 
neurological  development  in  the  first 
four  years),  depending  on  the  chemical 
of  concern.  EPA  encourages  States  and 
Tribes  to  choose  a  body  weight  intake 
from  the  tables  presented  in  the  TSD,  if 
they  believe  a  particular  age  subgroup  is 
more  appropriate. 

(3)  Rates  Based  on  Combining  Intake 
and  Body  Weight.  As  discussed  below, 
EPA  is  also  soliciting  comments  on 
whether  intake  assumptions  should  be 
given  on  a  per  kg  body  weight  basis. 
Under  this  alternate  approach,  default 
body  weight  assumptions  of  10,  28,  65, 
or  70  kg  are  not  needed  because  the 
approach  involves  dividing  individual 
respondents'  intake  rates  (determined  in 
surveys  of  drinking  water  or  fish  intake) 
by  their  own  seif-reported  body  weights. 

(b)  Drinking  Water  Intake  Rates.  (1) 
Rate  Protective  of  Human  Health  from 
Chronic  Exposure.  The  1980  AWQC 
National  Guidelines  assumed  a  water 
intake  rate  of  2  IVday.  There  is 
comparatively  little  variability  in  water 
intake  within  the  population,  compared 
to  fish  intake  (i.e.,  drinking  water  intake 
varies,  by  and  large,  by  about  a  three- 
fold range,  whereas  fish  intake  can  vary 
by  100-fold).  The  50th,  75th,  and  90th 
percentile  values  for  adults  20-64  years 
old  are  1.3,  1.7,  and  2.3  L/day. 
respectively  (Ershow  and  Cantor,  1989). 
The  2  L/day  value  represents  the  84th 
percentile  for  adults  from  the  Ershow 
and  Cantor  study.  EPA  recommends 
maintaining  the  default  tap  water  intake 


rate  of  2  L/day.  Individuals  who  work 
or  exercise  in  hot  climates  could  have 
water  consumption  rates  significantly 
above  2  L/day,  and  EPA  believes  that 
States  and  Tribes  should  consider 
regional  or  occupational  variations  in 
water  consumption.  EPA  believes  that 
the  2  L/day  assumption  is  representative 
of  a  majority  of  the  population  over  the 
course  of  a  lifetime.  This  assumption 
was  used  with  the  1980  methodology 
and  has  also  been  used  in  EPA's 
drinking  water  program.  Although  a 
policy  decision,  2  L/day  is  a  reasonable 
and  protective  determination  that 
represents  the  intake  of  most  water 
consumers  in  the  general  population 
according  to  available  drinking  water 
studies,  as  summarized  above  and 
described  in  greater  detail  in  the  TSD. 
EPA  believes  that  this  assumption 
continues  to  represent  an  appropriate 
risk  management  decision. '^  Based  on 
the  study  data.  EPA  also  recommends  2 
L/day  for  women  of  childbearing  age. 

(2)  Rates  Protective  of  Developmental 
Human  Health  Effects.  As  noted  above, 
because  infants  and  children  have  a 
higher  water  consumption  per  body 
weight  compared  to  adults,  a  water 
consumption  rate  indicative  of  children 
is  proposed  for  use  when  RfDs  are  based 
on  health  effects  in  children.  Use  of  this 
water  consumption  rate  should  result  in 
adequate  protection  for  infants  and 
children  when  setting  criteria  based  on 
health  effects  for  this  target  population. 
Estimating  a  mean  drinking  water  intake 
for  children  ages  0-14  years  old. 
combining  drinking  water  intake  for  five 
age  groups  within  the  larger  age  group 
of  0-14  years  from  Ershow  and  Cantor 
(1989)  and  weighting  by  current 
population  estimates  (from  U.S.  Bureau 
of  the  Census,  1996)  results  in  a 
drinking  water  intake  of  approximately 
750  ml.  As  a  slightly  more  protective 
measure  than  using  750  ml.  EPA 
recommends  a  drinking  water  intake  of 

1  L/day  to,  again,  represent  a  majority 
of  the  population  in  this  age  group.  This 
value  is  equivalent  to  about  the  75th 
percentile  value,  which  is  960  ml.  for 
children  ages  1-10  years  old  (Ershow 
and  Cantor,  1989).  The  50th.  75th.  and 
90th  percentile  values  for  children  1-3 
years  old  are  0.6,  0.8,  and  1.2  L/day. 
respectively  (Ershow  and  Cantor.  1989). 

(3)  Rates  Based  on  Combining 
Drinking  Water  Intake  and  Body  Weight. 
As  an  alternative  to  considering  body 
weight  and  drinking  water  intake  rates 


"EPA  is  currently  conducting  an  analysis  to 
generate  estimates  of  water  intake  based  on  recent 
data  from  the  USDA's  CSFn.  Estimates  will  be 
generated  by  population  demographics  including, 
age.  gender,  race,  socioeconomic  status  and 
geographical  region.  Results  of  this  analysis  may  be 
considered  in  the  future  with  this  methodology. 


separately,  EPA  is  considering  using  the 
actual  intake  per  body  weight  data  that 
is  available  in  the  Ershow  and  Cantor 
(1989)  report.  This  approach  has  the 
advantage  of  using  self-reported  body 
weights  of  survey  respondents,  instead 
of  converting  to  the  70  kg  or  10  kg 
default  assumptions.  These  alternate 
values  are  presented  in  Ershow  and 
Cantor  (1989)  or  can  be  determined  from 
Ershow  and  Cantor  (1989)  and  U.S. 
Bureau  of  the  Census  (1996)  using  the 
methods  described  above  to  determine  a 
weighted  mean.  For  example,  the  mean, 
50th,  75th,  and  90th  percentile  values  of 
tap  water  intake  for  adults  20-64  years 
old  are  19.9,  18.2,  25.3,  and  33.7  linl/kg 
body  weight,  respectively.  Using 
information  from  Ershow  and  Cantor 
(1989)  for  fine  age  categories,  the 
weighted  mean  intake  for  children  ages 
0-14  years  old  is  32.6  ml/kg,  and  using 
the  same  weighting  procedure,  the 
approximate  50th,  75th,  and  90th 
percentiles  for  this  age  group  are  28.6. 

42.3,  and  59.3  ml/kg.  The  50th.  75th. 
and  90th  percentile  values  of  tap  water 
intake  for  children  1-3  years  old  are 

41.4.  60.4.  and  82.1  ml/kg  body  weight, 
respectively.  It  should  be  noted  that  in 
their  1993  review.  SAB  felt  that  using 
drinking  water  intake  rate  assumptions 
on  a  per  body  weight  basis  would  be 
more  accurate,  but  did  not  believe  this 
change  would  appreciably  affect  the 
criteria  values. 

(c)  Incidental  Ingestion  from  Ambient 
Surface  Wafers.  To  prevent  potential 
health  risks  from  incidental  recreational 
ingestion,  an  incidental  intake  rate  is 
necessary.  EPA  recommends  using  10 
ml/day  as  the  chronic  incidental 
ingestion  rate.  The  value  would  be 
divided  by  the  adult  body  weight  of  70 
kg.  This  chronic  intake  is  based  on 
information  about  the  amount  of  water 
that  may  be  ingested  in  a  given  hour  of 
recreational  exposure  to  water  (30  ml) 
multiplied  by  the  number  of  hours  of 
recreational  water  use  throughout  a  year 
and  averaged  over  the  year  to  obtain  an 
average  intake  per  day.  (Refer  to  the 
TSD  for  further  explanation.)  As  stated 
earlier,  this  intake  would  only  be  used 
in  those  cases  where  the  waterbody  is 
not  used  for  potable  water  (e.g., 
estuaries)  and  criteria  are  based  solely 
on  fish  ingestion.  When  developing 
criteria  for  waterbodies  that  are 
potential  drinking  water  sources,  the 
assumption  of  2  L/day  of  direct 
ingestion  is  likely  to  account  for  the 
additional  possible  ingestion  via 
recreational  activities  and,  therefore, 
this  incidental  rate  will  not  be  added. 

(d)  Fish  Intake  Rates.  (1)  Rates 
Protective  of  Human  Health  from 
Chronic  Exposure.  When  deriving 
AWQC,  EPA  strives  to  provide  adequate 
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protection  (as  described  earlier  in 
Section  C.l. (a)(1),  Policy  Issues]  from 
adverse  health  effects  to  highly  exposed 
populations  such  as  recreational  and 
subsistence  fishers  as  well  as  the  general 
population.  Based  on  available  studies 
that  characterize  consumers  of  fish, 
recreational  fishers  and  subsistence 
fishers  appear  to  be  two  distinct  groups 
whose  intake  rates  are  greater  than  the 
general  population.  It  is,  therefore, 
EPA's  decision  to  discuss  intakes  for 
these  two  groups,  in  addition  to  the 
general  population.  Because  the  level  of 
fish  intake  in  highly  exposed 
populations  varies  by  geographical 
location,  EPA  suggests  a  four  preference 
hierarchy  for  deriving  consumption 
rates  that  encourages  use  of  the  best 
local,  State,  or  regional  data  available 
but  provides  a  default  rate  based  on 
national  statistics  if  there  are  no  other 
data.  A  thorough  discussion  of  the 
development  of  this  policy  method  and 
relevant  data  sources  is  contained  in  the 
TSD.  The  four  preference  hierarchy  is: 
(1)  use  of  local  data;  (2)  use  of  data 
reflecting  similar  geography/population 
groups;  (3)  use  of  data  from  national 
surveys;  and  (4)  use  of  proposed  default 
intake  rates. 

The  recommended  four  preference 
hierarchy  is  intended  for  use  in 
evaluating  fish  intake  from  fresh  and 
estuarine  species  only.  Therefore,  to 
protect  humans  who  additionally 
consume  marine  species  of  fish,  the 
mcuine  portion  should  be  considered  as 
part  of  the  "other  sources  of  exposure" 
when  calculating  an  RSC  or  dietary 
value  (DT  in  the  1980  methodology 
equation).  Refer  to  the  TSD  for  further 
discussion.  States  and  Tribes  need  to 
ensure  that  when  evaluating  overall 
exposure  to  a  contaminant,  marine  fish 
intake  is  not  double-counted  with  the 
other  dietary  intake  estimate  used. 
Coastal  States  and  Tribes  that  believe 
accounting  for  total  fish  consumption 
[i.e.,  fresh/estuarine  and  marine  species) 
is  more  appropriate  for  protecting  the 
population  of  concern  may  do  so, 
provided  that  the  marine  intake 
component  is  not  double-counted  with 
the  RSC  estimate.  Throughout  this 
Section,  the  terms  "fish  intake"  or  "fish 
consumption"  are  used.  They  generally 
refer  to  the  consumption  of  finfish  and 
shellfish,  and  the  national  survey 
described  in  this  section  includes  both. 
States  and  Tribes  should  ensure  that 
when  selecting  local  or  regionally- 
specific  studies,  both  types  are  included 
when  the  population  exposed  are 
consumers  of  both  types. 

EPA's  first  preference  is  that  States 
and  Tribes  use  the  results  from  fish 
intake  surveys  of  local  watersheds 
within  the  State  to  establish  fish  intake 


assumptions  that  are  representative  of 
the  defined  populations  being  addressed 
for  the  particular  waterbody.  Again, 
EPA  recommends  that  data  indicative  of 
fresh/estuarine  species  only  be  used 
which  is,  by  and  large,  most  appropriate 
for  developing  AWQC.  EPA  also 
recommends  the  use  of  cooked  weight 
intake  values  which  is  discussed  in 
greater  detail  with  the  fourth  preference. 
States  and  Tribes  may  use  either  high- 
end  values  (such  as  the  90th  or  95th 
percentile  values)  or  central  tendency 
values  (mean  or  medians)  for  an 
identified  population  that  they  plan  to 
protect  [e.g.,  subsistence  fishers  or  sport 
fishers).  The  mean  or  median  value 
should  be  the  lowest  value  considered 
by  States  or  Tribes  when  choosing 
intake  rates  for  use  in  criteria 
derivation.  Furthermore,  when 
considering  median  values  from  fish 
consumption  studies.  States  and  Tribes 
need  to  ensure  that  the  distribution  is 
based  on  survey  respondents  who 
reported  consuming  fish  because 
surveys  based  on  both  consumers  and 
nonconsumers  typically  result  in 
median  values  of  zero.  If  a  State  or  Tribe 
chooses  values  (whether  the  central 
tendency  or  high-end  values)  from 
studies  that  particularly  target  high-end 
consumers,  these  values  should  be 
compared  to  high-end  fish  intake  rates 
for  the  general  population  to  make  sure 
that  the  high-end  consumers  within  the 
general  population  would  be  protected 
by  the  chosen  intake  rates.  EPA  believes 
this  is  a  reasonable  procedure  and  is 
also  consistent  with  recent  water  quality 
guidance  established  for  the  Great 
Lakes.  (See  60  FR  15366,  Thursday, 
March  23,  1995).  States  and  Tribes  may 
wish  to  conduct  their  own  surveys  of 
fish  intake,  and  EPA  guidance  is 
available  on  methods  to  conduct  such 
studies  in  Guidance  for  Conducting  Fish 
and  Wildlife  Consumption  Surveys 
(USEPA,  1997b).  Results  ft-om  broader 
geographic  regions  in  which  the  State  or 
Tribe  is  located  can  also  be  used,  but 
may  not  be  as  applicable  as  results  from 
local  watersheds.  Since  such  studies 
would  ultimately  form  the  basis  of  a 
State  or  Tribe's  AWQC,  EPA  would 
review  any  surveys  of  fish  intake  for 
consistency  with  the  principles  of  EPA's 
guidance,  as  part  of  the  Agency's  review 
under  303(c). 

If  surveys  conducted  in  the 
geographic  area  of  the  State  or  Tribe  are 
not  available,  EPA's  second  preference 
is  that  States  and  Tribes  consider  results 
from  existing  fish  intake  surveys  that 
reflect  similar  geography  and 
population  groups  (e.g.,  from  a 
neighboring  State  or  Tribe  or  a  similar 
watershed  type),  and  follow  the  method 


described  above  regarding  target  values 
to  derive  a  fish  intake  rate.  Again,  EPA 
recommends  the  use  of  cooked  weight 
intake  values  and  the  use  of  fresh/ 
estuarine  species  data  only.  Results  of 
existing  local  and  regional  surveys  are 
discussed  in  greater  detail  in  the  TSD. 

If  applicable  consumption  rates  are 
not  available  from  local,  State,  or 
regional  surveys,  EPA's  third  preference 
is  that  States  and  Tribes  select  intake 
rate  assumptions  for  different 
population  groups  from  national  food 
consumption  surveys.  EPA  has  analyzed 
one  such  national  survey,  the  combined 
1989,  1990,  and  1991  Continuing 
Survey  of  Food  Intake  by  Individuals 
(CSFII).  The  CSFII,  conducted  annually 
by  the  USDA,  collects  food 
consumption  information  from  a 
probability  sample  of  the  population  of 
the  48  conterminous  states. 
Respondents  to  the  survey  provide  three 
days  of  dietary  recall  data.  A  detailed 
description  of  the  combined  1989-1991 
CSFII  survey,  the  statistical 
methodology,  and  the  results  and 
uncertainties  of  the  EPA  analyses  are 
provided  in  USEPA  (1998).  The  TSD  for 
this  Notice  presents  selected  results 
from  this  report  including  point  and 
interval  estimates  of  combined  finfish 
and  shellfish  consumption  for  the  mean, 
50th  (median),  90th.  95th,  and  99th 
percentiles.  The  estimated  fish 
consumption  rates  are  by  fish  habitat 
(i.e.,  freshwater/estuarine,  marine  and 
all  habitats)  for  the  following  population 
groups:  (1)  All  individuals;  (2) 
individuals  age  18  and  over;  (3)  women 
ages  15—44;  and  (4)  children  age  14  and 
under.  Three  kinds  of  estimated  fish 
consumption  rates  are  provided:  (1)  per 
capita  rates  [i.e.,  rates  based  on 
consumers  and  nonconsumers  of  fish 
(from  the  survey  period.  Refer  to  the 
TSD  for  further  discussion)];  (2)  acute 
consumption  rates  (i.e.,  rates  based  on 
respondents  who  reported  consuming 
finfish  or  shellfish  during  the  three-day 
reporting  period);  and  (3)  per  capita 
consumption  by  body  weight  (i.e.,  per 
capita  rates  reported  as  milligrams  of 
fish  per  kilogram  of  body  weight  per 
day). 

In  addition,  the  TSD  presents 
estimated  per  capita  finfish  and 
shellfish  consumption  rates  for  nine 
geographical  regions  of  the  U.S.  based 
on  the  1989-1991  CSFII.  States  and 
Tribes  may  wish  to  use  these  regional 
values  if  they  do  not  have  significant 
tier  one  or  tier  two  data  but  do  have 
limited  regional  data,  and  if  they  believe 
that  the  consumption  rates  of  the 
particular  population  of  concern  differ 
from  the  national  rates.  The  TSD  also 
discusses  precautions  regarding  their 
use  due  to  limitations  in  the  data  set. 
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Similarly,  if  a  State  or  Tribe  has  not 
identified  a  separate  well-defined 
population  of  high-end  consumers  and 
believes  that  the  national  data  from  the 
CSFII  are  representative,  they  may 
choose  these  rates. 

EPA's  fourth  preference  is  that  States 
and  Tribes  use  as  fish  intake 
assumptions  the  follow^ing  default  rates, 
based  on  the  1989-1991  CSFII  data,  that 
EPA  believes  are  representative  of  fish 
intake  for  different  population  groups: 
17.80  g/day  for  the  general  adult 
population  and  sport  fishers,  and  86.30 
g/day  for  subsistence  fishers.  These  are 
risk  management  decisions  that  EPA  has 
made  after  evaluating  numerous  fish 
intake  surveys.  These  values  represent 
the  intake  of  freshwater/estuarine 
finfish  and  shellfish  as  consumed.  As 
with  the  other  preferences,  EPA  requests 
that  States  and  Tribes  routinely  consider 
whether  there  is  a  substantial 
population  of  sport  fishers  or 
subsistence  fishers  when  developing 
site-specific  estimates,  rather  than 
automatically  basing  them  on  the 
typical  individual.  Because  the 
combined  1989-1991  CSFII  survey  is 
national  in  scope,  EPA  proposes  that  the 
results  from  this  survey  be  used  to 
estimate  fish  intake  for  deriving  national 
criteria.  EPA  has  recognized  the  data 
gaps  and  uncertainties  associated  with 
the  analysis  of  the  CSFII  in  the  process 
of  making  its  default  recommendations. 
The  estimated  mean  of  freshwater  and 
estuarine  fish  ingestion  for  adults  is  5.6 
g/day,  and  the  median  is  0  g/day.  The 
estimated  90th  percentile  is  17.80  g/day; 
the  estimated  95th  percentile  is  39.04  g/ 
day;  and  the  estimated  99th  percentile 
is  86.30  g/day.  The  median  value  of  0 
g/day  may  reflect  the  portion  of 
individuals  in  the  population  who  never 
eat  fish  as  well  as  the  limited  reporting 
period  (3  days)  over  which  intake  was 
measured.  By  applying  as  a  default  17.8 
g/day  for  the  general  adult  population, 
EPA  intends  to  select  an  intake  rate  that 
is  protective  of  a  majority  of  the 
population  (again,  the  90th  percentile  of 
consumers  and  nonconsumers 
according  to  the  CSFII  survey  data).  EPA 
further  considers  this  rate  to  be 
indicative  of  the  average  consumption 
among  sport  fishers  based  on  averages 
in  the  studies  reviewed,  which  are 
presented  in  the  TSD.  Similarly,  EPA 
believes  that  the  assumption  of  86.30  g/ 
day  is  within  the  range  of  average 
consumption  estimates  for  subsistence 
fishers  based  on  the  studies  reviewed. 
The  95th  percentile  value,  39.04  g/day, 
is  also  within  the  range  of  average 
consumption  for  subsistence  fishers, 
although  on  the  low  end  according  to 
the  studies  reviewed.  The  1992  National 


Workshop  experts  acknowledged  that 
the  high-end  values  are  representative  of 
rates  for  highly  exposed  groups  such  as 
subsistence  fishermen,  specific  ethnic 
groups,  or  other  high-risk  people.  EPA 
is  aware  that  some  local  and  regional 
studies  indicate  greater  consumption 
among  Native  American,  Pacific  Asian 
American,  and  other  subsistence 
consumers  and  recommends  the  use  of 
those  studies  in  appropriate  cases,  as 
indicated  by  the  first  and  second 
preferences. 

The  estimated  values  derived  from  the 
combined  1989-1991  CSFII  survey  can 
be  compared  with  the  default  values  in 
the  1980  AWQC  National  Guidelines. 
The  1980  AWQC  National  Guidelines 
recommended  a  fish  intake  rate  of  6.5  g/ 
day.  This  value  was  based  on  the  mean 
per  capita  consumption  rate  of 
freshwater  and  estuarine  finfish  and 
shellfish  from  30-day  diary  results  that 
were  reported  in  the  1973-1974 
National  Purchase  Diary  Survey.  It  is 
generally  believed  that  the  consumption 
of  fish  has  increased  somewhat  in  recent 
years  due  to  nutritional  and  other 
preferential  choices.  When  comparing 
the  old  default  rate  of  6.5  g/day  with  the 
new  arithmetic  mean  indicated  above 
(5.6  g/day),  the  use  of  cooked  weights 
and  the  redesignation  of  certain  species 
(as  described  in  the  TSD)  must  be  kept 
in  mind. 

As  indicated  above,  the  default  intake 
values  proposed,  as  well  as  the  rest  of 
the  CSFII  values  presented  in  the  TSD 
tables,  are  based  on  the  cooked  weights 
of  the  fish  analyzed,  which  was  the 
basis  of  the  survey  design.  There  has 
been  some  question  regarding  whether 
to  use  cooked  or  uncooked  weights  of 
fish  intake  for  deriving  the  AWQC. 
Studies  show  that,  typically,  with  a  filet 
or  steak  of  fish,  the  weight  loss  in 
cooking  is  about  20  percent:  that  is.  the 
uncooked  weight  is  approximately  20 
percent  higher  (Jacobs  et  al..  1998).  This 
obviously  means  that  using  cooked 
weights  results  in  a  slightly  lower  intake 
rate  and  slightly  less  stringent  AWQC. 
In  researching  consumption  surveys  for 
this  proposal,  EPA  has  found  that  some 
surveys  have  reported  rates  for  cooked 
fish,  others  have  reported  uncooked 
rates,  and  many  more  are  unclear  as  to 
whether  cooked  or  uncooked  rates  are 
used. 

There  are  several  issues  regarding 
whether  to  use  cooked  or  uncooked 
weights  when  estimating  fish 
consumption  rates.  The  first  issue 
concerns  the  effect  of  the  cooking 
process  on  the  concentration  of  the 
toxicant  in  the  fish  tissue.  For  example, 
if  in  the  cooking  process,  the  mass  of  a 
toxicant  in  the  fish  tissue  remains 
constant,  then  the  concentration  in  the 


fish  tissue  will  increase  (the  weight  of 
the  fish  tissue  decreases).  This  appears 
to  be  the  case  with  a  chemical  such  as 
mercur>'  because  it  binds  strongly  to 
proteins  and,  thus,  concentrates  in  the 
muscle  tissue  (Minnesota  Department  of 
Health,  1992).  However,  as  has  been 
seen  with  numerous  organic  chemicals 
(e.g.,  PCBs),  some  cooking  processes 
tend  to  decrease  the  mass  of  toxicant, 
thus  reducing  the  concentration  in  the 
fish  tissue  (Zabik,  et  al..  1993).  Of 
importance  here  is  that  the  mass  of  the 
contaminant  in  the  fish  tissue  stays 
constant  or  is  reduced.  Unfortunately, 
there  are  rather  few  chemicals  for  which 
measurements  are  available.  This  issue 
is  complicated  further  by  the  fact  that 
different  chemicals  accumulate  in 
different  parts  of  the  fish;  that  is,  some 
chemicals  accumulate  in  the  muscle 
tissue,  some  in  the  gills,  some  in  the 
viscera,  etc.  Therefore,  the  method  of 
preparation  (i.e..  cleaning  and  trimming) 
can  greatly  affect  the  potential  intake  of 
the  contaminant,  as  can  the  cooking 
method  and  the  considerable  variation 
in  both  of  these  factors  between  species 
of  fish.  In  addition,  there  is  the 
relatively  unexplored  area  of  how  the 
cooking  process  affects  the  nature  of  the 
chemical.  Specifically,  the  cooking 
process  may  change  the  "parent" 
compound  to  a  by-product,  or  form  a 
different  compound  altogether. 

Nevertheless,  the  cooked  weight 
values  are  consistent  with  the  recent 
Great  Lakes  guidance  (which  was 
specifically  based  on  studies  describing 
consumption  rates  of  cooked  fish)  and. 
by  and  large,  cooked  fish  is  what  people 
consume.  This  is  also  consistent  with 
non-fish  dietary  estimates  made  by  both 
EPA's  pesticide  program  and  FDA's 
Total  Diet  Study  program.  That  is,  their 
analyses  are  based  on  prepared  foods, 
not  raw  commodities.  However,  EPA's 
Guidance  For  Assessing  Chemical 
Contaminant  Data  For  Use  In  Fish 
Advisories  recommends  analysis  and 
advisories  based  on  uncooked  fish 
(USEPA,  1997c).  States  and  Tribes 
should  have  the  fiexibility  to  consider 
raw  fish  consumption  if  they  believe 
that  the  population  they  are  targeting 
are  consumers  of  raw  fish.  It  should  be 
noted  that  any  raw  shellfish  consumed 
by  respondents  in  the  CSFII  sun'ey  is 
included  in  the  "as  consumed  "  values. 
EPA  cautions  States  and  Tribes  that  the 
as  consumed  weights  provided  are  not 
to  be  used  for  developing  fish 
advisories,  which  is  a  substantially 
different  program  than  the  water  quality 
criteria  program. 

Therefore.  EPA  recommends  using 
cooked  weight  intake  rates,  as  they 
better  reflect  the  potential  exposure 
from  fish  consumption  versus  using  the 
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uncooked  weights.  If  States  and  Tribes 
find  that,  when  using  site-specific  or 
regional  data,  they  are  limited  to  data 
for  uncooked  weights  only,  they  may 
choose  to  use  these  data  in  their 
calculations,  provided  that  they  adjust 
for  the  weight  loss  in  cooking  (i.e.,  by 
reducing  the  value  by  20  percent).  If  a 
State  or  Tribe  believes  that  the 
population  of  concern  is  preparing  fish 
in  such  a  manner  that  the  amount 
normally  lost  is  actually  consumed  as 
well,  then  they  may  consider  using  the 
uncooked  weight.  In  addition,  EPA 
recommends  assuming  no  change  in 
contaminant  concentration  from 
cooking  as  a  default.  If  information  on 
chemical  change  from  cooking  is 
available,  then  States  are  encouraged  to 
use  this  information.  If  a  State  or  Tribe 
has  information  on  chemical  change 
from  cooking,  they  may  consider  using 
a  cooking  loss  factor  to  adjust  the  BAF 
accordingly. 

It  should  be  noted  that  there  has  been 
a  redesignation  of  several  species  from 
how  they  were  classified  in  the  1973- 
74  National  Purchase  Diary  Fish 
Consumption  Survey.  Most 
significantly,  salmon  has  been 
reclassified  from  a  freshwater/estuarine 
species  to  a  marine  species.  As  marine 
harvested  salmon  represents 
approximately  99  percent  of  salmon 
consumption,  removal  reduces  the 
overall  fresh/estuarine  fish  consumption 
rate  by  13  percent.  Although  they 
represent  a  very  small  percentage  of 
freshwater/estuarine  intake,  land-locked 
and  farm-raised  salmon  are  still 
included.  The  basis  for  this  decision  is 
that  the  majority  of  the  life  span  of  all 
species  of  salmon  (except  land-locked 
and  farm-raised  populations)  is  spent  in 
marine  waters.  This  includes  most  of 
the  species'  growth  phase,  including  the 
pre-spawning  food  gorging  that  the  fish 
undertake.  For  the  actual  spawning 
event,  most  salmon  fast,  thus  spending 
their  energy  making  the  trip  to  their 
spawning  destination.  This  rationale  is 
explained  more  fully,  with  citations,  in 
the  TSD.  All  of  the  species 
apportionments  are  indicated  in 
Appendix  A  of  the  TSD  (Tables  A.31 
through  A. 34)  in  parenthesis  by  the 
species  name.  The  13  percent  reduction 
described  above  for  salmon  can  be 
calculated  via  these  tables. 

(2)  Rates  Protective  of  Developmental 
Human  Health  Effects.  Exposures 
resulting  in  health  effects  in  children  or 
developmental  effects  in  fetuses  may  be 
of  primary  concern.  As  discussed  at  the 
beginning  of  Section  C.3.  depending  on 
the  type  of  exposure  or  effect.  States  and 
Tribes  may  wish  to  use  exposure  factors 
for  children  or  women  of  childbearing 
age  in  these  situations.  As  stated 


previously,  EPA  is  not  recommending 
the  development  of  additional  AWQC 
but  is  acknowledging  that  basing  a 
criterion  on  these  population  groups  is 
a  potential  course  of  action  and  is, 
therefore,  proposing  the  following 
defauh  intake  rates  for  States  and  Tribes 
to  utilize  in  such  situations. 

Since  children  have  a  higher  fish 
consumption  per  body  weight  compared 
to  adults,  using  a  higher  fish 
consumption  rate  per  body  weight  may 
be  needed  for  setting  AWQC  to  assure 
adequate  protection  for  children.  EPA's 
preferences  for  States  and  Tribes  in 
selecting  assumptions  for  intake  rates 
relevant  for  children  is  the  same  as  that 
discussed  above  for  establishing 
assumptions  for  average  daily 
consumption  rates  for  chronic  effects, 
i.e.,  in  order  of  decreasing  preference, 
results  from  fish  intake  surveys  of  local 
watersheds,  results  from  existing  fish 
intake  surveys  that  reflect  similar 
geography  and  population  groups,  the 
distribution  of  intake  rates  from 
nationally  based  surveys  (e.g.,  the 
CSFU),  or  finally,  the  default  rate  that 
EPA  recommends  below  that  is 
representative  of  a  selected  population 
group.  The  TSD  for  this  Notice  will 
present  some  distributional  values 
related  to  the  intake  values  relevant  for 
assessing  exposure  when  health  effects 
to  children  are  of  concern.  When  an  RfD 
is  based  on  health  effects  in  children, 
EPA  recommends  a  default  intake  rate 
of  108.36  g/day  for  assessing  those 
contaminants  that  exhibit  adverse 
effects.  This  is  equivalent  to  about  the 
90th  percentile  consumption  rate  for 
actual  consumers  of  freshwater/ 
estuarine  finfish  and  shellfish  for 
children  ages  14  and  under  using  the 
combined  1989-1991  results  from  the 
CSFII  survey.  The  value  was  calculated 
based  on  data  for  only  those  children 
who  ate  any  fish  during  the  3-day 
survey  period,  and  the  intake  was 
averaged  over  the  number  of  days 
during  which  fish  was  actually 
consumed.  EPA  believes  that  by 
selecting  the  data  for  consumers  only, 
the  90th  percentile  is  a  reasonable 
intake  rate  to  use  in  assessments  for 
effects  where  children  are  of  primary 
concern.  As  discussed  previously,  EPA 
is  recommending  a  default  body  weight 
of  28  kg  to  address  such  potential  effects 
from  fish  consumption  by  children.  EPA 
is  providing  these  intake  assumption 
values  for  States  and  Tribes  that  choose 
to  provide  additional  protection  when 
developing  criteria  that  they  believe 
should  be  based  on  health  effects  in 
children.  This  is  consistent  with  the 
rationale  in  the  recent  guidance 
established  for  the  Great  Lakes  (as 


already  cited)  and  is  an  approach  that 
EPA  believes  is  reasonable. 

There  are  also  cases  in  which 
pregnant  women  may  be  the  population 
of  most  concern,  due  to  the  possibility 
of  developmental  effects  that  may  result 
from  exposures  of  the  mother  to 
toxicants.  In  these  cases,  fish  intake 
rates  specific  to  females  of  childbearing 
age  are  most  appropriate  when  assessing 
exposures  to  developmental  toxicants. 
When  an  RfD  is  based  on  developmental 
toxicity,  EPA  proposes  a  default  intake 
rate  of  148.83  g/day  for  assessing 
exposures  for  women  of  childbearing 
age  from  contaminants  that  cause 
developmental  effects.  This  is 
equivalent  to  about  the  90th  percentile 
consumption  rate  for  actual  consumers 
of  freshwater/estuarine  finfish  and 
shellfish  for  women  ages  15-44  using 
the  combined  1989-1991  results  from 
the  CSFII  survey.  As  with  the  rate  for 
children,  this  value  represents  only 
those  women  who  ate  fish  during  the  3- 
day  survey  period.  As  discussed 
previously.  EPA  is  recommending  a 
default  body  weight  of  65  kg  for  women 
of  childbearing  age. 

(3)  Rates  Based  on  Combining  Fish 
Intake  and  Body  Weight.  As  an 
alternative  to  looking  at  fish  intake 
values  separately  from  body  weight, 
EPA  is  considering  using  the  actual 
intake  per  body  weight  data.  This 
approach  has  the  advantage  of  using 
actual  body  weights  of  survey 
respondents,  instead  of  converting  to 
the  70  kg,  65  kg,  28  kg,  or  10  kg  default 
assumptions.  In  its  1993  review,  SAB 
felt  that  using  fish  intake  rate 
assumptions  on  a  per  body  weight  basis 
would  be  more  accurate,  but  did  not 
believe  this  change  would  appreciably 
affect  the  criteria  values. 

4.  Request  for  Comments 

1.  EPA  requests  comment  on  the 
choice  of  population  to  protect  and  on 
the  adequacy  of  their  assumptions  in 
protecting  this  population. 

2.  EPA  requests  comment  on  the 
Agency's  recommendation  to  include 
the  drinking  water  pathway  explicitly  in 
deriving  the  AWQC  for  the  protection  of 
human  health  where  drinking  water  is 

a  designated  use. 

3.  EPA  requests  comment  on  the 
Agency's  recommendation  to  continue 
the  practice  of  setting  AWQC  that 
account  for  combined  drinking  water 
and  fish  consumption,  as  well  as  a 
separate  criterion  for  fish/shellfish 
consumption  alone. 

4.  EPA  requests  comment  on  whether 
AWQC  based  only  on  fish  ingestion  (or 
aquatic  life  criteria)  adequately  protect 
recreational  users  fi-om  health  effects 
resulting  from  incidental  ingestion  from 
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water  bodies  not  considered  sources  of 
potable  water  (e.g.,  estuaries). 

5.  EPA  requests  comment  on  the 
Agency's  recommendation  to  include 
incidental  ingestion  in  the  calculation  of 
AWQC  in  those  cases  where  the  water 
body  is  not  used  for  potable  water. 

6.  EPA  requests  comment  on  the 
Agency's  recommendation  that  only  a 
portion  of  the  RfD  be  used  in  setting 
AWQC  in  order  to  account  for  other 
sources  of  exposure. 

7.  The  Agency  also  requests  comment 
on  whether  toxicity  information  (such 
as  uncertainty  factors,  severity  of  effects, 
essentiality,  and  possible  additive/ 
synergistic  effects)  should  be  considered 
in  allocating  the  RfD. 

8.  EPA  requests  comment  on  the 
choice  of  the  Exposure  Decision  Tree 
approach  and  the  choice  of  the  80 
percent  ceiling  and  20  percent  floor  as 
bounding  levels  for  the  RfD  allocation. 
The  Agency  also  requests  comment  on 
the  use  of  the  subtraction  approach  and 
the  percentage  approach  within  the 
decision  tree. 

9.  EPA  requests  comment  on  how 
inhalation  and  dermal  absorption 
exposures  from  water  should  be 
estimated  and  included  in  calculating 
health-based  criteria. 

10.  EPA  requests  comment  on  the 
appropriateness  of  including  inhalation 
exposures  when  accounting  for  other 
sources  of  exposure  in  setting  AWQC. 

11.  EPA  requests  comment  on  the 
Agency's  recommendation  to  use 
existing  data  on  differences  in 
bioavailability  between  water,  air,  soils, 
and  different  foods  when  estimating 
total  exposure  for  use  in  allocating  the 
RfD.  In  the  absence  of  such  data,  EPA 
will  assume  equal  rates  of  absorption 
from  different  routes  and  sources  of 
exposure.  EPA  requests  comment  on 
this  assumption. 

12.  EPA  requests  comment  on  the 
Agency's  recommendation  to  continue 
using  the  incremental  risk  approach  that 
does  not  consider  other  exposure 
sources  explicitly  when  setting  AWQC 
for  linear  carcinogens,  and  to  continue 
using  other  exposure  sources  in  setting 
AWQC  for  threshold  toxicants  including 
noncarcinogens  and  nonlinear 
carcinogens. 

13.  EPA  requests  comment  on 
whether  a  default  body  weight  of  65  kg 
should  be  used  in  cases  where  pregnant 
women  constitute  the  target  population. 

14.  EPA  requests  comment  on  the 
Agency's  proposal  to  use  28  kg  as  the 
default  body  weight  to  calculate  AWQC 
which  protects  against  adverse  effects  in 
children  when  the  chemical  of  concern 
has  an  RfD  based  on  health  effects  in 
children. 


15.  EPA  requests  comment  on 
whether  10  kg  or  a  different  body  weight 
should  be  used  as  the  default 
assumption  to  calculate  AWQC  for 
children's  health  effects  from  water 
intake  for  children  1-3  years  old,  as  has 
been  used  in  other  EPA  water  programs. 

16.  EPA  requests  comment  on 
whether  additional  default  body  weights 
should  be  developed  for  finer  age 
categories  due  to  the  consideration  of 
different  developmental  stages. 

17.  EPA  requests  comment  on 
whether  to  use  separate  tap  water  intake 
and  body  weight  assumptions  (e.g.,  2  L/ 
day,  70  kg  body  weight)  or  assumptions 
that  combine  tap  water  intake  and  body 
weight  (e.g.,  30  ml  tap  water/kg  body 
weight),  and  what  values  should  be 
used. 

18.  Although  EPA  is  not 
recommending  an  incidental  ingestion 
rate  for  derivation  of  criteria  based  on 
short-term  health  effects  at  this  time,  the 
Agency  requests  comment  on  the  use  of 
an  intake  of  30  ml/hour  in  cases  where 
shorter-term  effects  may  be  considered 
in  the  derivation  of  criteria.  (EPA 
assumes  that  this  30  ml  incidental  rate 
may  be  ingested  by  children,  and  thus 
for  RfDs  based  on  health  effects  in 
children,  this  value  may  be  divided  by 
the  lower  body  weights  of  children  to 
adequately  protect  them  from  health 
effects  resulting  from  incidental 
ingestion.) 

19.  EPA  requests  comment  on  (1)  the 
use  of  the  CSFII  survey  results  in  setting 
national  criteria  given  the  known 
limitations  (i.e.,  the  3-day  reporting 
period);  (2)  whether  EPA  should  select 
default  rates  for  different  population 
groups,  including  17.80  g/day  for 
sportfishers  and  86.30  g/day  for 
subsistence  fishers  in  addition  to  the 
value  of  17.80  g/day  for  the  typical  adult 
individual  (EPA  also  requests  comment 
on  alternatively  using  39.04  g/day  for 
subsistence  fishers);  and  (3)  which 
default  intake  rate(s)  should  be  used  in 
setting  criteria.  With  regard  to  the 
default  alternative  for  subsistence 
fishers,  EPA  requests  comment  on 
which  is  more  indicative  of  fresh/ 
estuarine  consumption  rates  among  the 
population  group. 

20.  EPA  requests  comment  on  the  use 
of  cooked  versus  uncooked  fish  intake 
weights,  the  concepts  of  mass  and 
concentration  of  a  toxicant  in  fish  tissue 
and  the  potential  changes  from  cooking, 
as  well  as  the  potential  changes  in  the 
structure  of  the  toxicant. 

21.  EPA  requests  comments  on  the 
rationale  for  redesignating  salmon  as  a 
marine  species,  as  well  as  the  rationale 
for  the  other  species  designations. 

22.  EPA  requests  comments  on  the 
use  of  the  default  rate  of  108.36  g/day 


of  fish  intake  for  children  when 
assessing  effects  from  contaminants  that 
are  based  on  health  effects  in  children. 
EPA  similarly  requests  comments  on  the 
use  of  the  default  intake  rate  of  148.83 
g/day  for  women  of  childbearing  age 
when  assessing  exposures  from 
contaminants  that  cause  developmental 
effects. 

23.  EPA  requests  comments  on 
whether  to  use  separate  fish  intake  and 
body  weight  assumptions  (e.g..  17.80  g/ 
day,  70  kg  body  weight)  or  assumptions 
that  combine  fish  intake  and  body 
weight  (e.g.,  254.3  mg  fish/kg  body 
weight),  and  what  values  should  be 
used. 
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D.  Bioaccumulation 

1.  Introduction 

Aquatic  organisms  can  accumulate 
certain  types  of  chemicals  in  their 
bodies  when  exposed  to  these  chemicals 
in  water,  food,  and  other  sources.  This 
process  is  called  bioaccumulation.  For 
some  chemicals,  uptake  through  the 
food  chain  is  the  most  important  route 
of  e.xposure.  As  lower  trophic  level 
organisms  are  consumed  by  higher 
trophic  level  organisms,  the  tissue 
concentrations  of  these  chemicals  may 
increase  with  each  trophic  level  so  that 
chemical  residues  in  top  carnivores  may 
be  many  orders  of  magnitude  greater 
than  the  concentration  of  the  chemical 
in  the  environment.  Although  ambient 
concentrations  of  certain  chemicals  in 
the  environment  may  be  too  low  to 
affect  the  lowest  level  organisms,  this 
biomagnification  process  can  result  in 
concentrations  which  may  pose  severe 
health  risks  to  the  consumers  of  top 
trophic  level  aquatic  organisms. 

In  order  to  properly  account  for 
potential  human  exposure  to  waterborne 
contaminants,  human  health  ambient 
water  quality  criteria  should  be 
developed  based  on  principles  of 
bioaccumulation.  The  degree  to  which 
chemicals  bioaccumulate  can  vary 
widely  (spanning  several  orders  of 
magnitude)  for  different  chemicals. 
Thus,  if  two  chemicals  are  equal  in 
every  respect  except  for  the  extent  to 
which  they  bioaccumulate.  the  chemical 
with  the  higher  bioaccumulation  factor 
(a  measure  of  bioaccumulation)  will 
have  the  lower  water  quality  criterion. 
Prior  to  deriving  a  human  health  water 


quality  criterion,  the  extent  of 
bioaccumulation  for  the  chemical  of 
interest  must  be  established. 

2.  Bioaccumulation  and 
Bioconcentration  Concepts 

Bioaccumulation  reflects  the  uptake 
and  retention  of  a  chemical  by  an 
aquatic  organism  from  all  surrounding 
media  (e.g..  water,  food,  sediment). 
Bioconcentration  refers  to  the  uptake 
and  retention  of  a  chemical  by  an 
aquatic  organism  from  water  only.  Both 
bioaccumulation  and  bioconcentration 
can  be  viewed  simply  as  the  result  of 
competing  rates  of  chemical  uptake  and 
depuration  (chemical  loss)  by  an  aquatic 
organism.  However,  the  rates  of  uptake 
and  depuration  can  be  affected  by 
numerous  factors  including  the  physical 
and  chemical  properties  of  the 
chemical,  the  physiology  and  biology  of 
the  organism,  environmental  conditions, 
ecological  factors  such  as  food  web 
structure,  and  the  amount  and  source  of 
the  chemical.  When  the  rates  of 
chemical  uptake  and  depuration  are 
equal,  the  distribution  of  the  chemical 
between  the  organism  and  its  source(s) 
is  said  to  be  at  equilibrium  or  at  steady- 
state.  For  a  constant  chemical  exposure, 
the  time  required  to  achieve  steady-state 
conditions  varies  according  to  the 
properties  of  the  chemical  and  other 
factors.  For  example,  some  chemicals 
require  a  long  time  to  reach  steady-state 
conditions  between  environmental 
compartments  (e.g..  many  months  for 
certain  highly  hydrophobic  chemicals) 
while  others  reach  steady-state 
relatively  quickly  (e.g..  hours  to  days  for 
certain  hydrophilic  chemicals). 

The  concept  of  steady-state  or 
equilibrium  conditions  is  very 
important  when  assessing  or  evaluating 
bioaccumulation  and  applying  these 
principles  in  real  world  situations,  such 
as  the  derivation  of  AVVQC.  For  some 
chemicals  and  organisms  that  require 
relatively  long  time  periods  to  reach 
steady-state,  changes  in  water  column 
chemical  concentrations  may  occur  on  a 
much  more  rapid  time  scale  compared 
to  the  corresponding  changes  in  an 
organism's  tissue  concentrations.  Thus, 
if  the  system  departs  substantially  from 
steady-state  conditions,  the  ratio  of  the 
tissue  concentration  to  a  water 
concentration  which  is  not  averaged 
over  a  sufficient  time  period  may  have 
little  resemblance  to  the  steady-state 
ratio  and  have  little  predictive  value  of 
long-term  bioaccumulation  potential. 
For  highly  bioaccumulative  pollutants 
in  dynamic  systems,  reliable  BAFs  can 
be  determined  only  if.  among  other 
factors,  water  column  concentrations  are 
averaged  over  a  sufficient  period  of  time 
[e.g.,  a  duration  approximating  the 


amount  of  time  predicted  for  the 
pollutant  to  reach  steady-state).  In 
addition,  adequate  spatial  averaging  of 
both  tissue  and  water  column 
concentrations  is  required  to  develop 
reliable  BAFs  for  use  in  deriving  human 
health  ambient  water  quality  criteria. 
For  this  reason,  a  bioaccumulation 
factor  (BAF)  is  defined  in  this  Notice  as 
representing  the  ratio  (in  L/kg)  of  a 
concentration  of  a  substance  in  tissue  to 
its  concentration  in  the  surrounding 
water  in  situations  where  the  organism 
and  its  food  are  exposed  and  the  ratio 
does  not  change  substantially  over  time. 
A  bioconcentration  factor  is  considered 
to  represent  the  uptake  and  retention  of 
a  substance  by  an  aquatic  organism  from 
the  surrounding  water  only,  through  gill 
membranes  or  other  external  body 
surfaces,  in  situations  where  the  tissue- 
to-water  ratio  does  not  change 
substantially  over  time. 

3.  Existing  EPA  Guidance 

In  developing  criteria  to  protect 
humans  from  the  consumption  of 
contaminated  aquatic  organisms,  EPA 
has  relied  upon  the  BCF  and 
occasionally  BAF  to  relate  water 
concentrations  to  the  amount  of  a 
contaminant  that  is  ingested. 

BCFs  are  determined  either  by 
measuring  bioconcentration  in 
laboratory  tests  (comparing  fish  tissue 
residues  to  chemical  concentrations  in 
test  waters),  or  by  predicting  the  BCF 
from  a  chemical's  octanol-water 
partition  coefficient  (Kow  or  P).  The  log 
of  the  octanol-water  partition  coefficient 
(log  Kow  or  log  P)  has  been  shown  to  be 
empirically  related  to  the  log  of  the 
BCFs  (e.g.,  Mackay.  1982;  Connell.  1988; 
Veith  et  al.,  1979),  as  described  further 
by  the  equations  below. 

The  1980  AVVQC  National  Guidelines 
for  deriving  human  health  criteria 
allowed  for  the  use  of  laboratory- 
measured  or  predicted  BCFs  when  the 
preferred  field-measured  BCFs 
(equivalent  to  field-measured 
bioaccumulation  factors  (BAFs) 
described  below)  were  not  available.  In 
those  cases  where  an  appropriate 
laboratory-measured  BCF  was  not 
available,  the  equation  "log  BCF  =  (0.85 
log  Kow)  -  0.70"  was  used  (Veith  et  al., 
1979)  to  estimate  the  BCF  for  aquatic 
organisms. 

In  1991,  EPA  issued  the  final 
"Technical  Support  Document  for  Water 
Quality-Based  Toxics  Control"  (EPA 
505/2-90-001)  and  a  draft  document 
entitled  "Assessment  and  Control  of 
Bioconcentratable  Contaminants  in 
Surface  Waters"  for  notice  and  comment 
(56  FR  13150).  These  documents, 
relying  on  additional  research  into  the 
relationship  between  BCF  and  log  Kow. 
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recommend  that  a  slightly  different 
equation  be  used  to  derive  BCFs  in  the 
absence  of  laboratory-measured  BCFs 
(Veith  and  Kosian,  1983;  log  BCF  =  0.79 
log  Ko. -0.40). 

EPA's  1991  National  guidance 
documents,  the  "Technical  Support 
Document  for  Water  Quality-Based 
Toxics  Control"  and  draft  "Assessment 
and  Control  of  Bioconcentratable 
Contaminants  in  Surface  Waters," 
recommend  a  methodology  for 
estimating  the  BAF  where  there  is  an 
absence  of  a  field-measured  BAF.  This 
methodology  multiplies  the  laboratory- 
measured  or  predicted  BCF  by  a  factor 
which  accounts  for  the  biomagnification 


of  a  pollutant  through  trophic  levels  in 
a  food  chain.  As  larger  predatorv  aquatic 
organisms  (e.g.,  salmon)  consume  other 
fish  and  aquatic  organisms,  the  amount 
of  some  contaminants  in  the  consumed 
fish  is  concentrated  in  the  predator.  The 
factor  which  accounts  for  this 
biomagnification  through  the  food  chain 
is  called  the  food  chain  multiplier 
(FCM)  in  these  1991  National  guidance 
documents.  EPA  calculated  the  FCMs 
using  a  model  of  the  step-wise  increase 
in  the  concentration  of  an  organic 
chemical  from  phytoplankton  (trophic 
level  1)  through  the  top  predatory  fish 
level  of  a  food  chain  (trophic  level  4) 
(Thomann,  1989). 


The  FCMs  were  determined  by  first 
running  Thomann's  model  to  generate 
BCFs  and  B.'XFs  for  trophic  level  2,  and 
bap's  tor  trophic  !e\els  ^  and  4.  This 
was  done  for  a  range  of  log  Ko»  values 
from  3.5  to  6. .5.  at  intervals  of  a  tenth  of 
log  Iv,.»  value.  Second,  the  PTMs  for 
each  log  K^,^  value  in  this  range  \\ere 
calculated  using  the  following 
equations: 

For  trophic,  level  2  (zouplankton): 

BAF2 

FCM  tor  Trophic  l^\el  2  = 

BCF2 

For  trophic  le\el  3  (small  fish): 


FCM  for  Trophic  Level  3  = 


BAF3 
BCF2 


(Equation  IIID-1) 


For  trophic  level  4  (top  predator  fish): 


FCM  for  Trophic  Level  4  = (Equation  IlID-2) 

BCF2 


Where  BCF2  is  the  BCF  for  trophic 
level  2  organisms,  and  BAF2,  BAF3,  and 
BAF4  are  the  BAFs  for  trophic  levels  2, 
3,  and  4,  respectively. 

On  March  23,  1995  (60  FR  15366), 
EPA  promulgated  the  Great  Lakes  Water 
Quality  Initiative  (GLWQI  or  GLI) 
guidance.  The  GLWQI  guidance 
incorporated  BAFs  in  the  derivation  of 
criteria  to  protect  human  health  because 
it  is  believed  that  BAFs  are  better 
predictors  of  chemical  concentrations  in 
fish  tissue  than  BCFs  since  BAFs 
include  consideration  of  contaminant 
uptake  from  all  routes  of  exposure  (i.e., 
which  occurs  in  field  situations).  The 
final  GLWQI  guidance  established  a 
hierarchy  of  four  methods  for  deriving 
BAFs  for  nonpolar  organic  chemicals: 
(1)  Field-measured  BAFs;  (2)  predicted 
BAFs  derived  using  a  field-measured 
biota-sediment  accumulation  factor 
(BSAF);  (3)  predicted  BAFs  derived  by 
multiplying  a  laboratory-measured  BCF 
by  a  food  chain  multiplier;  and  (4) 
predicted  BAFs  derived  by  multiplying 
a  BCF  calculated  from  the  Kow  by  a  food- 
chain  muhiplier  (U.S.  EPA,  1995a).  The 
GLI  incorporated  several  improvements 
in  the  methodology  for  deriving  BAFs. 
For  example,  the  GLI  used  the  Gobas 
model  (Gobas,  1993)  for  estimating 
FCMs  that  accounted  for  both  the 
benthic  and  pelagic  food  webs.  The 
Thomann  model  described  above  only 
accounted  for  the  pelagic  food  web. 
Other  improvements  included  the  use  of 
the  BSAF  method  for  estimating  BAFs. 


The  BSAF  method  allows  for  the 
estimation  of  BAFs  for  those  chemicals 
that  are  difficult  to  measure  in  the 
ambient  water  due  to  their  extremely 
high  hydrophobicity,  such  as  the 
polychlorinated  dibenzo-p-dio.xins 

The  revised  methodology  in  this 
Notice  for  deriving  human  health 
AWQC  explicitly  addresses  various 
attributes  of  how  bioaccumulative 
chemicals  behave  and  accumulate  in 
aquatic  ecosystems.  For  certain 
chemicals  where  uptake  from  exposure 
to  multiple  media  is  important.  EPA  is 
emphasizing  the  assessment  of 
bioaccumulation  (i.e.,  uptake  from 
water,  food,  sediments)  over 
bioconcentration  (i.e.,  uptake  from 
w^ater).  Consistent  with  the  final  GLI, 
the  revisions  to  EPA's  national  AWQC 
methodology  establishes  the  same  four- 
method  hierarchy  of  procedures  for 
deriving  BAFs  for  nonpolar  organic 
chemicals. 

For  inorganic  chemicals.  EPA 
proposes  that  the  AWQC  be  based  on  (in 
order  of  preference):  (1)  An 
appropriately  determined  field- 
measured  BAF;  (2)  a  laboratory- 
measured  BCF  multiplied  by  a  field- 
measured  FCM;  or  (3)  a  laboratorv- 
measured  BCF.  Because  inorganic 
substances  do  not  predominantly 
partition  to  lipids,  the  BAF  for  metals 
do  not  need  to  be  normalized  by  lipid 
content. 


4.  Definitions 

Baseline  B.^F  (BAF,'"^).  For  organic 
chemicals,  a  BAF  (in  L''kg-lipid)  that  is 
based  on  the  c:oncentration  of  freely 
dissolved  chemical  in  the  ambient  water 
and  the  lipid  normalized  contentration 
in  tissue:  for  inorganic  chemicals,  a  BAF 
that  is  based  on  the  wet  weight  of  the 
tissue. 

Baseline  BCF  (BCF,''^).  For  organic 
chemicals,  a  BCF  (in  Lkg-lipid)  that  is 
based  on  the  concentration  of  freely 
dissoKed  chemical  in  the  ambient  uater 
and  the  lipid  normalized  concentration 
in  tissue:  for  inorganic  chemicals,  a  BCF 
that  is  based  on  the  wet  weight  of  the 
tissue. 

Bioaccumulation,  The  net 
accumulation  of  a  substance  by  an 
organism  as  a  result  of  uptake  from  all 
environmental  sources 

Bioaccumulation  Factor  (BAF),  The 
ratio  (in  L'kg-tissue)  of  the 
concentration  of  a  substance  m  tissue  to 
its  concentration  in  the  ambient  water, 
in  situations  where  both  the  organism 
and  its  food  are  exposed  and  the  ratio 
does  not  change  substantially  over  time 
The  BAF  is  calculated  as: 


BAF  =  -^ 


I, Equation  lIID-3) 


where: 

C,  =  Concentration  of  'he  chemical  in 
the  wet  tissue  (either  whole 
organism  or  specified  tissue) 

C^..  =  Concentration  of  chemical  in  water 
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Bioconcentratiori.  The  nt!t 
accumulation  of  a  substance  bv  an 
aquatic  organism  as  a  result  of  uptake 
directly  from  the  ambient  water, 
throui^h  gill  membranes  or  other 
external  body  surfaces. 

Bioconcentration  Factor  (BCF).  The 
ratio  (in  L/kg-tissue)  of  the 
concentration  of  a  substance  in  tissue  of 
an  aquatic  organism  to  its  concentration 
in  the  ambient  water,  in  situations 
where  the  organism  is  exposed  through 
the  water  only  and  the  ratio  does  not 
change  substantially  over  time.  The  BCF 
is  calculated  as: 

C 

BCF  =  ^  (Equation  IIICM) 

where: 

C,  =  Concentration  of  the  chemical  in 
the  wet  tissue  (either  whole 
organism  or  specified  tissue) 
Cv.  =  Concentration  of  chemical  in  water 
Biota-Sediment  Accumulation  Factor 
(BSAFI.  The  ratio  (kg  of  sediment 
organic  carbon  per  kg  of  lipid)  of  the 
lipid-normalized  concentration  of  a 
substance  in  tissue  of  an  aquatic 
organism  to  its  organic  carbon- 
normali'zed  concentration  in  surface 
sediment,  in  situations  where  the  ratio 
does  not  change  substantially  over  time, 
both  the  organism  and  its  food  are 
exposed,  and  the  surface  sediment  is 
representative  of  average  surface 
sediment  in  the  vicinity  of  the  organism. 
The  BSAF  is  defined  as: 


C 


BSAF 


(Equation  IfID-5) 


Where: 

Ci  =  The  lipid-normalized  concentration 

of  the  chemical  in  tissues  of  the 

biota  (ng/g  lipid) 
Cs,x  =  The  organic  carbon-normalized 

concentration  of  the  chemical  in  the 

surface  sediment  (ng/g  sediment 

organic  carbon) 
Biomagnification.  The  increase  in 
tissue  concentration  of  poorly  depurated 
materials  in  organisms  along  a  series  of 
predator-prey  associations,  primarily 
through  the  mechanism  of  dietary 
accumulation. 

Biomagnification  Factor  (BMF).  The 
ratio  (unitless)  of  the  tissue 
concentration  of  a  predator  organism  at 
a  particular  trophic  level  to  the  tissue 
concentration  in  its  prey  organism  at  the 
next  lowest  trophic  level,  for  a  given 
waterbody  and  chemical  exposure.  For 
organic  chemicals,  a  BMF  can  be 
calculated  using  lipid-normalized 
concentrations  in  the  tissue  of 
organisms  at  two  successive  trophic 
levels  as: 


l(TL.n) 


c 


(Equation  IIII>6j 


BMF,T^„, 

uri-.n-h 

Where: 

CiiTL.  ni  =  Lipid-normalized 

concentration  in  appropriate  tissue 
of  predator  organism  at  trophic 
level  "n"" 

CiiTL.  n-i)  =  Lipid-normalized 

concentration  in  appropriate  tissue 
of  prey  organism  at  the  next  lowest 
trophic  level  from  the  predator. 
For  inorganic  chemicals,  a  BMF  can 

be  calculated  using  chemical 

concentrations  in  the  tissue  of 

organisms  at  two  successive  trophic 

levels  as: 


(TL.nl 


(Equation  IIID-7) 


BMF,T,„,=- 

^l(TL.n-l) 

Where: 

Ci(n..  ni  =  Concentration  in  appropriate 
tissue  of  predator  organism  at 
trophic  level  "n"  (may  be  either  wet 
weight  or  dry  weight  concentration 
so  long  as  both  the  predator  and 
prey  concentrations  are  expressed 
in  the  same  manner) 
Ci  (TL.  n  -  1 1  =  Concentration  in 

appropriate  tissue  of  pr^  organism 
at  the  next  lowest  trophic  level  from 
the  predator  (may  be  either  wet 
weight  or  dry  weight  concentration 
so  long  as  both  the  predator  and 
prey  concentrations  are  expressed 
in  the  same  manner) 
As  explained  in  the  TSD,  BMFs  can 
also  be  related  to  (and  calculated  from) 
FCMs  and  baseline  BAFs. 

Depuration.  The  loss  of  a  substance 
from  an  organism  as  a  result  of  any 
active  or  passive  process. 

Food-Chain  Multiplier  (FCM).  The 
ratio  of  a  baseline  BAF  for  an  organism 
of  a  particular  trophic  level  to  the 
baseline  BCF  (usually  determined  for 
organisms  in  trophic  level  one). 

Freely  Dissolved  Concentration.  For 
hydrophobic  organic  chemicals,  the 
concentration  of  the  chemical  that  is 
dissolved  in  ambient  water,  excluding 
the  portion  sorbed  onto  particulate  or 
dissolved  organic  carbon.  The  freely 
dissolved  concentration  is  considered  to 
represent  the  most  bioavailable  form  of 
an  organic  chemical  in  water  and,  thus, 
is  the  form  that  best  predicts 
bioaccumulation.  The  freely  dissolved 
concentration  can  be  determined  as: 

CL^  =  (ffd  )  •  (C^ )  (Equation  IIIE^) 

Where: 

CJ  '^  =  Freely  dissolved  concentration  of 

the  organic  chemical  in  ambient 

water 
C^'  =  Total  concentration  of  the  organic 

chemical  in  ambient  water 


ffd  =  Fraction  of  the  total  chemical  in 
ambient  water  that  is  freely 
dissolved 

Lipid-normalized  Bioaccumulation 
Factor  (BAF,).  The  ratio  (in  L/kg-  lipid) 
of  a  substance's  lipid-normalized 
concentration  in  tissue  to  its 
concentration  in  the  ambient  water,  in 
situations  where  both  the  organism  and 
its  food  are  exposed  and  the  ratio  does 
not  change  substantially  over  time.  The 
lipid-normalized  BAF  is  calculated  as: 


BAF,  =-^ 


(Equation  IIID-9) 


Where: 

C|  =  Lipid-normalized  concentration  of 

the  chemical  in  whole  organism  or 

specified  tissue 
Cvk  =  Concentration  of  chemical  in  water 

Lipid-normalized  Bioconcentration 
Factor  (BCF,).  The  ratio  (in  L/kg-  lipid) 
of  a  substance's  lipid-normalized 
concentration  in  tissue  of  an  aquatic 
organism  to  its  concentration  in  the 
ambient  water,  in  situations  where  the 
organism  is  exposed  through  the  water 
only  and  the  ratio  does  not  change 
substantially  over  time.  The  lipid- 
normalized  BCF  is  calculated  as: 

Q 

BCF,  =  —^  (Equation  IIID-10) 

Where: 

Ci  =  Lipid-normalized  concentration  of 
the  chemical  in  whole  organism  or 
specified  tissue 
Cw  =  Concentration  of  chemical  in  water 

Lipid-normalized  Concentration  (Ci). 
The  total  concentration  of  a 
contaminant  in  a  tissue  or  whole 
organism  divided  by  the  lipid  fraction 
in  that  tissue  or  whole  organism.  The 
lipid-normalized  concentration  can  be 
calculated  as: 


f, 


(Equation  IIIEVl  1 ) 


where: 

C,  =  Concentration  of  the  chemical  in 
the  wet  tissue  (either  whole 
organism  or  specified  tissue) 
f/  -  Fraction  lipid  content  in  the 
organism  or  specified  tissue 
Octanol-water  Partition  Coefficient 
(K,^).  The  ratio  of  the  concentration  of 
a  substance  in  the  n-octanol  phase  to  its 
concentration  in  the  aqueous  phase  in 
an  equilibrated  two-phase  octanol-water 
system.  For  log  Kow,  the  log  of  the 
octanol-water  partition  coefficient  is  a 
base  10  logarithm. 

Organic  Carbon-normalized 
Concentration  (Cs„c)-  For  sediments,  the 
total  concentration  of  a  contaminant  in 
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sediment  divided  by  the  fraction  of 
organic  carbon  in  sediment.  The  organic 
carbon-normalized  concentration  can  be 
calculated  as: 


C      =^ 


(Equation  IIID-1 2) 


where: 

Cs  =  Concentration  of  chemical  in 

sediment 
foe  =  Fraction  organic  carbon  in 

sediment 
Uptake.  Acquisition  by  an  organism 
of  a  substance  from  the  envirorunent  as 
a  result  of  any  active  or  passive  process. 

5.  Determining  Bioaccumulation  Factors 
for  Nonpolar  Organic  Chemicals 

The  calculation  of  a  BAF  for  a 
nonpolar  organic  chemical  (chemicals 
that  do  not  readily  dissolve  in  water) 
used  in  the  derivation  of  AWQC  is  a 
two-step  process.  The  first  step  is  to 
calculate  a  baseline  BAF  for  the 
chemical  of  interest  using  information 
from  the  field  site  or  laboratory  where 
the  original  data  were  collected  [e.g.,  the 
lipid  content  of  the  species  collected 
and  the  freely  dissolved  fraction  of  the 
chemical  in  water  at  the  site  where  the 
data  were  collected).  If  information  used 
to  estimate  fish  consumption  rates 
indicates  that  organisms  are  being 
consumed  from  different  trophic  levels, 
then  baseline  BAFs  need  to  be 
determined  for  each  of  the  relevant 
trophic  levels  (see  Section  6  for 
determining  baseline  BAFs). 

The  second  step  is  to  calculate  a  BAF 
(or  BAFs)  for  the  chemical  that  will  be 
used  in  the  derivation  of  AWQC  using 
information  from  the  location  where  the 
aquatic  species  of  interest  are  consumed 
(e.g.,  the  lipid  content  of  the  aquatic 
species  consumed  by  humans  and  the 
freely  dissolved  fraction  of  the  chemical 
in  water  at  the  site  where  the  aquatic 
species  are  being  consumed).  The 
difference  in  a  baseline  BAF  and  a  BAF 
used  in  the  derivation  of  AWQC  is  that 
baseline  BAFs  can  be  used  for 
extrapolating  from  one  species  to 
another  and  from  one  water  body  to 


another.  This  is  the  case  because 
baseline  BAFs  are  lipid-normalized 
which  enables  extrapolation  for  organic 
chemicals  from  one  species  to  another 
and  are  based  on  the  freely  dissolved 
concentration  of  organic  chemicals 
which  enables  extrapolation  from  one 
water  body  to  another  (the  importance 
of  these  concepts  is  discussed  below). 
Baseline  BAFs,  however,  cannot  be  used 
directly  in  the  derivation  of  AWQC 
because  they  may  not  reflect  the 
conditions  in  the  area  of  interest  (e.g., 
the  lipid  content  of  the  aquatic  species 
consumed  in  the  area  of  interest  and  the 
freely  dissolved  fraction  of  the  chemical 
in  the  area  of  concern). 

Depending  on  the  type  of  information 
available  for  a  given  chemical,  different 
procedures  may  be  used  to  determine 
the  baseline  BAF.  The  most  preferred 
baseline  BAFs  are  those  derived  using 
appropriate  field  data.  Field-measured 
BAFs,  however,  have  not  been 
determined  for  all  chemicals.  Thus,  EPA 
recommends  a  hierarchy  of  procedures 
to  determine  BAF  values.  The  data 
preference  for  derivation  of  baseline 
BAFs  for  nonpolar  organic  chemicals  is 
as  follows  (in  order  of  priority): 

1.  A  field-measured  baseline  BAF 
derived  from  a  field  study  of  acceptable 
quality; 

2.  A  predicted  baseline  BAF  derived 
from  a  field-measured  BSAFs  of 
acceptable  quality, 

3.  A  predicted  baseline  BAF  derived 
from  a  laboratory-measured  BCF  of 
acceptable  quality  and  a  food-chain 
multiplier  (FCM);  or 

4.  A  predicted  baseline  BAF  derived 
from  an  acceptable  Kow  and  a  food-chain 
multiplier. 

While  EPA  recommends  the  above 
hierarchy  for  determining  final  baseline 
BAF  values,  for  comparative  purposes, 
baseline  BAFs  should  be  determined  for 
each  chemical  by  as  many  of  the  four 
methods  as  available  data  allow. 
Comparing  baseline  BAFs  derived  using 
the  different  methods  recommended 
above  can  provide  insight  for 
identifying  and  evaluating  any 
discrepancies  in  the  BAF 


determinations  that  might  occur.  The 
information  needed  to  derive  an 
acceptable  baseline  BAF  using  each  of 
the  four  methods  is  discussed  in  Section 
D.6.  Section  D.7  discusses  the 
information  needed  to  derive  an 
acceptable  BAF  for  use  in  the 
calculation  of  AWQC. 

6.  Estimating  Baseline  BAFs 

All  the  baseline  BAFs  for  nonpolar 
organic  chemicals  should  be  expressed 
on  a  freely  dissolved  and  lipid- 
normalized  basis.  In  addition,  because 
bioaccumulation  can  be  strongly 
influenced  by  the  trophic  level  of 
aquatic  organisms,  baseline  BAFs  need 
to  be  determined  on  a  trophic  level- 
specific  basis.  The  procedures  for 
adjusting  a  field-measured  BAF  or  field- 
measured  BSAF  or  laboratory-measured 
BCF  to  a  freely  dissolved  and  lipid- 
normalized  basis  are  discussed  below. 

(a)  Field -Measured  Baseline  BAF. 
Appropriately  derived  field-measured 
BAFs  are  considered  first  in  the  data 
preference  hierarchy  for  calculating 
baseline  BAFs  because  they  directly 
reflect  any  chemical  metabolism  that 
may  occur  and  site-specific  differences 
in  the  aquatic  food  web  that  may  affect 
bioaccumulation.  The  calculation  of  a 
field-measured  baseline  BAF  expressed 
on  a  freely  dissolved  and  lipid- 
normalized  basis  requires  Information 
on:  (1)  A  field-measured  BAF  based  on 
the  total  concentration  of  a  chemical  in 
the  tissue  of  the  aquatic  organism 
sampled  and  the  total  concentration  of 
the  chemical  in  the  ambient  water;  (2) 
the  fraction  of  tissue  that  is  lipid  in  the 
aquatic  organism  of  interest;  and  (3) 
either  the  measured  or  estimated  freely 
dissolved  fraction  of  the  total  chemical 
in  the  ambient  water  where  the  aquatic 
species  were  collected  (to  estimate  the 
freely  dissolved  fraction  for  a  chemical 
requires  information  on  the  particulate 
and  dissolved  organic  carbon  content  in 
the  ambient  water  and  the  Ko»  of  the 
chemical  of  interest).  The  equation  for 
deriving  a  field-measured  baseUne  BAF 
expressed  on  a  freely  dissolved  and 
lipid-normalized  basis  is: 


Baseline  BAFi"  = 


Measured  BAFJ 


'fd 


(Equation  IIID-l  3) 


where: 

Baseline  BAFi/f**  =  BAF  expressed  on  a 
freely  dissolved  and  lipid- 
normalized  basis 

Measured  BAFj/'  =  BAF  based  on  total 
concentration  in  tissue  and  water 

ii  =  Fraction  of  the  tissue  that  is  lipid 


ffd  =  Fraction  of  the  total  chemical  that 
is  fi-eely  dissolved  in  the  ambient 
water 

For  each  trophic  level,  a  species  mean 
baseline  BAF  is  calculated  as  the 
geometric  mean  if  more  than  one 
acceptable,  measured  baseline  BAF  is 


available  for  a  given  species.  For  each 
trophic  level,  a  trophic  level-specific 
BAF  is  calculated  as  the  geometric  mean 
of  the  species  mean  measured  baseline 
BAFs.  Each  of  the  three  components  for 
deriving  the  baseline  BAF  are  described 
in  further  detail  below. 
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Measured  BAF\.  To  estimate  a 
measured  BAF'r.  information  is  needed 
on  the  total  concentration  of  the 


pollutant  in  the  tissue  of  the  organism 
and  the  total  concentration  of  the 
chemical  in  ambient  water  at  the  site  of 


sampling.  The  equation  to  derive  a 
measured  BAF'r  is: 


Measured  BAFJ 


Total  concentration  of  chemical  in  tissue 
Total  concentration  of  chemical  in  the  ambient  water 


(Equation  IIID-1 4) 


Application  of  data  quality  assurance 
procedures  when  measuring,  estimating, 
and  applying  field-measured  BAFs  is  of 
primary  importance.  The  following 
general  procedural  and  quality 
assurance  requirements  are  important  to 
be  met  for  field-measured  BAFs; 

1.  The  field  studies  used  should  be 
limited  to  those  that  include  fish  at  or 
near  the  top  of  the  aquatic  food  chain 
(i.e.,  in  trophic  levels  3  and/or  4).  In 
situations  where  consumption  of  lower 
trophic  level  organisms  represents  an 
important  exposure  route,  such  as 
certain  types  of  shellfish  at  trophic  level 
2,  the  field  study  should  also  include 
appropriate  target  species  at  this  trophic 
level. 

2.  The  trophic  level  of  the  fish  species 
should  be  determined  taking  into 
account  the  life  stage(s)  consumed  and 
food  web  structure  at  the  location(s)  of 
interest. 

3.  Collection  of  bioaccumulation  field 
data  at  a  sjjecific  site  for  which  criteria 
are  to  be  applied  and  with  the  species 
of  concern  are  preferred. 

4.  If  data  cannot  be  collected  from 
every  site  for  which  criteria  are  to  be 
applied,  the  site  of  the  field  study 
should  not  be  so  unique  that  the  BAF 
cannot  be  extrapolated  to  other 
locations  where  the  criteria  and  values 
will  apply. 

5.  Samples  of  the  appropriate  resident 
species  and  the  water  in  which  they 
reside  should  be  collected  and  analyzed 
using  appropriate,  sensitive,  accurate, 
and  precise  methods  to  determine  the 
concentrations  of  bioaccumulative 
chemicals  present  in  the  tissues  and 
water  samples. 


6.  For  organic  chemicals,  the  percent 
lipid  should  be  either  measured  or 
reliably  estimated  for  the  tissue  used  in 
the  determination  of  the  BAF  to  permit 
the  measured  concentration  of  chemical 
in  the  organism's  edible  tissues  to  be 
lipid-normalized. 

7.  The  concentration  of  the  chemical 
in  the  water  should  be  measured  in  a 
way  that  can  be  related  to  particulate 
organic  carbon  (POC)  and/ or  dissolved 
organic  carbon  (DCXI). 

8.  For  organic  chemicals  with  log  Ko* 
greater  than  four,  the  concentrations  of 
POC  and  DOC  in  the  ambient  water 
should  be  either  measured  or  reliably 
estimated. 

9.  For  inorganic  chemicals  where 
lipid  normalization  does  not  apply, 
BAFs  should  be  used  only  if  they  are 
expressed  on  a  wet  weight  basis;  BAFs 
reported  on  a  dry  weight  basis  can  be 
used  only  if  they  are  converted  to  a  wet 
weight  basis  using  a  conversion  factor 
that  is  measured  or  reliably  estimated 
for  the  tissue  used  in  the  determination 
of  the  BAF. 

EPA  is  currently  developing  guidance 
for  determining  field-measured  BAFs, 
including  recommendations  for 
minimum  data  base  requirements.  A 
more  detailed  discussion  of  the  factors 
which  need  to  be  considered  when 
determining  field-measured  BAFs  is 
provided  in  the  TSD. 

Fraction  Freely  Dissolved  (ffo). 
Nonpolar  organic  chemicals  can  exist  in 
water  in  several  different  forms 
including  freely  dissolved  chemicals  in 
the  water  column,  chemicals  bound  to 
particulate  matter,  or  chemicals  bound 
to  dissolved  organic  matter  in  the  water. 


The  form  of  the  chemical  has  been 
shown  to  affect  bioaccumulation,  with 
the  freely  dissolved  fraction  of  a 
chemical  considered  to  be  the  best 
expression  of  the  bioavailable  form  to 
aquatic  organisms.  Because  the  amount 
of  chemical  that  is  freely  dissolved  may 
differ  among  water  bodies  due  to 
differences  in  the  total  organic  carbon  in 
the  water,  bioaccumulation  factors 
which  are  based  on  the  concentration  of 
freely  dissolved  chemical  in  the  water 
will  provide  the  most  universal 
bioaccumulation  factor  for  organic 
chemicals  when  averaging 
bioaccumulation  factors  from  different 
studies  [i.e.,  BAFs  based  on  the  freely 
dissolved  chemical  are  most  predictable 
between  sites).  However,  BAFs  based  on 
the  total  concentration  of  the  chemical 
in  water  (i.e.,  the  freely  dissolved  plus 
that  sorbed  to  particulate  organic  carbon 
and  dissolved  organic  carbon)  can  often 
be  measured  more  accurately  than  BAFs 
based  on  freely  dissolved  concentrations 
in  water.  Thus,  if  only  BAFs  based  on 
total  water  concentrations  are  reported 
in  a  given  BAF  study,  they  can  be  used 
with  information  on  the  organic  carbon 
content  of  water  (from  the  BAF  study, 
if  available)  to  predict  freely  dissolved 
concentrations. 

To  estimate  the  freely  dissolved 
concentration,  the  fraction  freely 
dissolved  (ffd)  in  the  above  equation 
must  be  estimated,  using  information  on 
the  chemical's  Kow  and  both  dissolved 
and  particulate  organic  carbon  contents 
of  the  water.  The  equation  used  to 
estimate  ffd  is  as  follows: 


ffd  = 


1 

i  +  (pock„^)-)-[doc 

10  J. 

(Equation  lIID-1 5) 


Where: 

POC  =  concentration  of  particulate 

organic  carbon  (kg/L) 
DOC  =  concentration  of  dissolved 

organic  carbon  (kg/L) 
Kow  =  n-octanol  water  partition 

coefficient  for  the  chemical 
Additional  information  on  the 
derivation  of  Equation  IIID-15  is 
provided  in  the  TSD. 


POC/DOC  Values.  As  noted  above, 
when  converting  from  the  total 
concentration  of  a  chemical  to  a  freely 
dissolved  concentration,  the  POC  and 
DOC  should  be  obtained  from  the 
original  study  that  reports  BAFs  based 
on  total  concentrations  of  a  chemical  in 
water.  However,  if  the  POC  and  DOC 
concentrations  are  not  reported  in  the 
BAF  study,  then  reliable  estimates  of 


POC  and  DOC  might  be  obtained  from 
other  studies  of  the  same  site  used  in 
the  BAF  study  or  closely  related  site(s) 
within  the  same  water  body.  When 
using  POC/DOC  data  from  other  studies 
of  the  same  water  body,  care  should  be 
taken  to  ensure  that  environmental 
conditions  that  may  affect  POC  or  DOC 
concentrations  are  reasonably  similar  to 
those  in  the  BAF  study.  Additional 
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Priority 

Technique 

4  

5 

Reverse-phase  liquid  chroma- 
tography on  Cii  without  extrapo- 
lation to  zero  percent  solvent 

Calculated  by  the  CLOGP  pro- 
gram. 

Priority 

Technique 

1  

Slow-stir, 

Generator-column. 

2 

Reverse-phase      liquid      chroma- 

tography  on  Ci8  with  extrapo- 

lation to  zero  percent  solvent. 

3 

Reverse-phase      liquid      chroma- 

tography on  Ci«  wittiout  extrapo- 

lation to  zero  percent  solvent. 

4 

Shake-flaslc. 

5 

Measured  value  from  ttie  CLOGP 

program. 

6 

Calculated    by   the   CLOGP    pro- 

gram. 

guidance  on  selection  of  POC  and  DOC 
values  is  provided  in  the  TSD. 

Kow  Values.  The  Ko*  is  the  octanol- 
water  partition  coefficient  of  a  chemical 
and  is  defined  as  the  ratio  of  the 
concentration  of  a  substance  in  the  n- 
octanol  phase  to  its  concentration  in  the 

aqueous  phase.  Numerous  _       ,       .     ,         ,  , 

investigations  have  demonstrated  a  ^o""  chemicals  with  log  1^,^  >4: 

linear  relationship  between  the 

logarithm  of  the  BCF  and  the  logarithm 

of  the  octanol-water  partition  coefficient 

(Kow)  for  organic  chemicals  for  fish  and 

other  aquatic  organisms.  Isnard  and 

Lambert  (1988)  list  various  regression 

equations  that  illustrate  this  linear 

relationship.  The  underlying 

assiunption  for  the  linear  relationship 

between  the  BCF  and  IQ,*  is  that  the 

bioconcentration  process  can  be  viewed 

as  a  partitioning  of  a  chemical  between 

the  lipid  of  the  aquatic  organisms  and 

water  and  that  the  Kow  is  an  useful 

surrogate  for  this  partitioning  process 

(Mackay,  1982).  if  no  measured  Kow  is  available,  then 

Several  of  the  BAF  procediires.  the  Kow  must  be  estimated  using  the 

including  the  BSAF  method,  use  of  the  CLOGP  program. 

food  chain  model,  and  conversion  of  Several  general  points  should  be  kept 

total  chemical  concentrations  in  water  ^^  ^^^^  ^^en  using  Ko,  values.  Values 

to  freely  dissolved  chemical  shouu  ^e  used  only  if  they  were 

concentrations,  rely  on  the  Kow  for  obtained  from  the  original  authors  or 

chemicals.  Because  the  Kow  is  used  in  f^^^^  ^  critical  review  that  supplied 

calculating  BAFs,  it  is  important  that  sufficient  information.  If  more  than  one 

the  most  accurate  and  reliable  Kow  iq,^  value  is  available  for  a  chemical 

measurements  for  a  chemical  are  used.  ^sing  the  highest  priority  method,  then 

A  variety  of  techniques  are  available  to  ^he  arithmetic  mean  of  the  available  log 

estimate  or  predict  Kow  values,  some  of  ^owS  or  the  geometric  mean  of  the 

which  are  more  or  less  reliable  available  KowS  may  be  used.  Because  of 

depending  on  the  Kow  of  the  chemical.  potential  interference  due  to 

In  this  Notice,  EPA  discusses  two  radioactivity  associated  with  impurities, 

options  on  how  to  select  a  rehable  Kow  values  determined  by  measuring 

value.  The  first  option  is  EPA's  existing  radioactivity  in  water  and/or  octanol 

guidance  published  in  the  Great  Lakes  should  be  considered  less  reliable  than 

Water  Quality  Initiative  (60  FR  15366  values  determined  by  a  Kow  method  of 

(March  23, 1995).  A  second  option  is  Qm  same  priority  that  employ 

more  detailed,  draft  guidance  on  nonradioactive  techniques.  The  values 

selecting  Kow  values  which  EPA  has  determined  using  radioactive  methods 

developed  and  is  undergoing  external  should  be  moved  down  one  step  in  the 

peer  review.  The  salient  features  of  both  priority  below  the  values  determined 

the  GLWQI  Kow  selection  guidance  using  the  nonradioactive  technique, 

(option  one)  and  EPA's  new.  draft  Because  the  Kow  is  an  intermediate 

guidance  (option  two)  are  presented  value  in  the  derivation  of  a  BAF.  the 

below.  Additional  details  of  both  value  used  for  the  Ko*  of  a  chemical 

approaches  are  provided  in  the  TSD.  should  not  be  rounded  to  less  than  three 

Guidance  on  selecting  refiable  values  significant  digits.  Kow  values  that  are 

of  Kow  based  on  the  GLWQI  approach  outliers  compared  with  other  values  for 

(option  1)  is  as  follows.  g  chemical  should  not  be  used. 

For  chemicals  with  log  Kow  <4:  j^^  ^y^^^^  features  of  EPA's  new 

draft  methodology  (option  2)  for 
selecting  reliable  values  of  Kow  is 
described  below. 

I.  Assemble/evaluate  experimental 
and  calculated  data  [e.g.,  CLOGP. 
LOGKOW.  SPARC). 

II.  If  calculated  log  Kow  is  >8, 
A.  Develop  indept-ndent  estimates  of 

Kow  using: 


Priority 

Technique 

1  

2  

3 

Slow-stir. 

Shake-flask. 

Generator  column. 

Measured  value  from  the  CLOGP 
program. 

Reverse-phase  liquid  chroma- 
tography on  Cig  with  extrapo- 
lation to  zero  percent  solvent. 

1.  Liquid  Chromatography  (LC)  methods 
with  "appropriate"  standards.  (See 
TSD  for  guidehnes  for  LC  application) 

2.  Structure  Activity  Relationship  (SAR) 
estimates  extrapolated  from  similar 
chemicals  where  "high  quahty" 
measurements  are  available.  "High 
quality"  SARs  are  defined  in  the  TSD 

3.  Property  Reactivity  Correlation  (PRC) 
estimates  based  on  other  measured 
properties  (solubility,  etc.) 

B.  If  calculated  data  are  in  reasonable 
agreement  and  are  supported  by 
independent  estimates  described  above, 
report  the  average  calculated  value. 
Guidance  on  determining  whether  Kow 
values  are  in  "reasonable  agreement" 
are  presented  in  the  TSD. 

C.  If  calculated/estimated  data  do  not 
agree,  use  professional  judgment  to 
evaluate/blend/weight  the  calculated 
and  estimated  data  to  assign  Km  value. 

D.  Document  rationale  including 
relevant  statistics. 

III.  If  calculated  log  Kow  ranges  from 
6-8. 

A.  Look  for  "high  quality" 
measurements.  These  will  generally  be 
slow  stir  measurements,  the  exception 
being  certain  classes  of  compounds 
where  micro  emulsions  tend  to  be  less 
of  a  problem  (i.e.,  PNA's.  shake  flask 
measurements  are  good  to  log  Kow  of 
6.5). 

B.  If  measured  data  are  available  and 
are  in  reasonable  agreement  (both 
measurements  and  calculations),  report 
average  measured  value. 

C.  If  measured  data  are  in  reasonable 
agreement,  but  differ  from  calculated 
values,  develop  independent  estimates 
and  apply  professional  judgment  to 
evaluate/blend/weight  the  measured, 
calculated  and  estimated  data  to  assign 
Kow  value. 

D.  If  measured  data  are  not  in 
reasonable  agreement  (or  if  only  one 
measurement  is  available),  use  II  A,  B, 
and  C  to  produce  a  "best  estimate";  use 
this  value  to  evaluate/screen  the 
measured  Kow  data.  Report  the  average 
value  of  screened  data.  If  no 
measurements  reasonably  agree  with 
"best  estimate",  apply  professional 
judgment  to  evaluate/blend/weight  the 
measured,  calculated  and  estimated  data 
to  assign  Kow- 

E.  If  measured  data  are  unavailable, 
proceed  through  II  A,  B.  C  and  report 
the  "best  estimate". 

F.  Document  rationale  including 
relevant  statistics. 

IV.  If  calculated  log  Kow  is  <6. 

A.  Proceed  as  in  III.  Slow  stir  is  the 
preferred  method  but  shake  flask  data 
can  be  considered  for  all  chemicals  if 
sufficient  attention  has  been  given  to 
emulsion  problems  in  the  measurement. 
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The  general  operational  guidelines  for 
EPA's  new  draft  methodology  for 
selecting  Ko„  values  are  as  follows: 

1.  For  chemicals  with  log  Ko*  >5,  it 

is  highly  unlikely  to  find  multiple  "high 
quality"  measurements.  (Note:  "high 
quality"  is  data  judged  to  be  reliable 
based  on  the  guidelines  presented  in  the 
TSD). 

2.  "High  Quality"  measured  data  are 
preferred  over  estimates,  but  due  to  the 
scarcity  of  "high  quality"  data,  the  use 
of  estimates  is  important  in  assigning 

OKJW   S. 

3.  Kow  measurements  by  slow  stir  are 
extendable  to  10*.  Shake  flask  Ko* 
measurements  are  extendable  to  10^ 
with  sufficient  attention  to  micro 
emulsion  effects;  for  classes  of 
chemicals  that  are  not  highly  sensitive 
to  emulsion  effects  (i.e.,  PNA's)  this 
range  may  extend  to  10*^. 

4.  What  is  to  be  considered  reasonable 
agreement  in  log  Ko*  data  (measured  or 
estimated)  depends  primarily  on  the  log 
Kow  magnitude.  The  following  standards 
for  data  agreement  have  been  set  for  this 
guidance:  0.5  for  log  Ko*  >7;  0.4  for  6 
<log  Kow  ^7;  0.3  for  log  Kow  <6. 

5.  Statistical  methods  should  be 
applied  to  data  as  appropriate  but 
application  is  limited  due  to  the  scarcity 
of  data,  and  the  determinate/methodic 
nature  of  most  measurement  error(s). 

The  various  techniques  for  measuring 
or  calculating  Kow  that  are  referenced  in 
both  approaches  above  are  summarized 
as  follows: 

■  The  slow-stir  method  requires 
adding  the  test  chemical  to  a  reaction 
flask  which  contains  a  water  and 
octanol  phase.  The  chemical  partitions 
to  these  two  phases  under  conditions  of 
slow  stirring  the  flask.  After  the  phases 
are  allowed  to  separate,  the 
concentration  of  the  test  chemical  in 
each  phase  is  determined  (Brooke  et  al., 
1986). 

■  The  shake-flask  method  also 
involves  adding  the  chemical  to  a 
reaction  flask  with  a  mixture  of  octanol 
and  water.  In  this  method,  however,  the 
flask  is  shaken  to  obtain  partitioning  of 
the  chemical  between  the  octanol  and 
water  phases. 

■  The  generator-column  method 
involves  filling  a  column  with  an  inert 
material  (silanized  Chromosorb  VV  or 
glass  beads)  that  is  coated  with  water- 
saturated  octanol  and  contains  the  test 
chemical.  Pumping  water  through  the 
column  results  in  an  aqueous  solution 
in  equilibrium  with  the  octanol  phase. 
The  water  that  leaves  the  column  is 
extracted  with  specifically  either  an 
organic  solvent  or  a  Ci8  column  that  is 
then  eluted  with  hexane  or  methanol 
(DeVoe  et  al..  1981;  Woodbum  et  al., 
1984;  Miller  etal.,  1984). 


■  The  reverse-phase  liquid 
chromatography  method  involves 
adding  the  test  chemical  in  a  polar 
mobile  phase  (such  as  water  or  water- 
methanol)  to  a  hydrophobic  porous 
stationary  phase  (the  C|g  n-alkanes 
covalently  bound  to  a  silica  support). 
The  chemical  partitions  between  the 
column  and  the  polar  aqueous  phase. 
Kow  values  are  estimated  from  linear 
equations  between  the  Kow  and  retention 
indices  that  are  derived  for  reference 
chemicals  (Konemarm  et  al.,  1979;  Veith 
et  al.,  1979;  McDuffie,  1981;  Garst  and 
Wilson,  1984). 

■  The  CLOGP  Program  is  a  computer 
program  that  contains  measured  Ko* 
values  for  some  chemicals  and  can 
calculate  Kow  values  for  additional 
chemicals  based  on  similarities  in  their 
chemical  structure  with  measured  Kow 
values.  The  method  used  to  calculate 
the  Kow  values  is  described  in  Hansch 
and  Leo  (1979). 

■  LOGKOW  is  essentially  an 
expanded  CLOGP  with  more  recent 
training  data  and  additional  fragment 
constants.  The  developers  were  Philip 
Howard,  William  Meylan  and  co- 
workers at  Syracuse  Research 
Corporation.  (See  Meylan  and  Howard, 
1994,  for  model  details  and  performance 
information.) 

■  SPARC  (SPARC  Performs 
Automated  Reasoning  in  Chemistry)  is  a 
mechanistic  model  developed  at  the 
Ecosystems  Research  Division  of  the 
National  Exposure  Research  Laboratory 
of  the  Office  of  Research  and 
Development  of  the  U.S.  Environmental 
Protection  Agency  by  Sam  Karickhoff, 
Lionel  Carreira,  and  co-workers. 

In  some  situations,  available  data  may 
require  determination  of  a  single  Kow 
value  for  a  class  of  chemicals  or  a 
mixture  of  closely  related  chemicals 
(e.g.,  when  toxicity  data  are  class-  or 
mixture-specific).  However,  it  is  not 
possible  to  determine  experimentally  a 
valid  Kow  for  a  substance  that  is  a 
mixture  of  chemicals  (e.g.,  PCBs, 
toxaphene,  chlordane).  For  calculating 
the  composite  freely  dissolved  fraction 
used  to  adjust  a  composite  total  BAF  to 
a  composite  baseline  BAF,  a  composite 
Kow  value  for  the  mixture  can  be 
calculated  based  on  the  sum  of  the  total 
concentrations  of  the  mixture 
components  in  water  (e.g.,  individual 
congeners  for  PCBs),  the  sum  of  the 
dissolved  concentrations  of  the  mixture 
components  in  water,  and  the  DOC  and 
POC  from  the  site  for  which  the  BAF 
was  measured.  An  example  of 
determining  a  composite  Kow  for 
deriving  BAFs  and  AWQC  for  PCBs 
under  the  Great  Lakes  Water  Quality 
Initiative  is  provided  in  62  FR  117250 
(March  12,  1997).  Additional  details  on 


this  methodology  are  also  provided  in 
the  TSD. 

Fraction  lipid  (ft) — lipid 
normalization  of  data.  For  lipophilic 
nonpolar  organic  chemicals,  BAFs  and 
BCFs  are  assumed  to  be  directly 
proportional  to  the  percent  lipid  in  the 
edible  tissue  or  whole  body  of  the 
organism  of  interest.  For  example,  an 
organism  with  two  percent  lipid  content 
would  be  expected  to  accumulate  twice 
the  amount  of  a  chemical  as  an 
organism  with  one  percent  lipid 
content,  all  else  being  equal.  The 
proportionality  of  accumulation  with 
lipid  content  for  nonpolar  organic 
chemicals  has  been  extensively 
evaluated  in  the  literature  (Mackay, 
1982;  Connell,  1988;  Barron,  1990)  and 
is  generally  accepted.  Different  aquatic 
organisms,  however,  have  different  lipid 
contents  thus  making  it  difficult  to 
compare  BAFs  and  BCFs.  BAFs  and 
BCFs  that  have  been  measured  in 
aquatic  organisms  that  have  different 
lipid  contents  can  be  compared  by 
normalizing  the  lipids  between 
organisms.  The  lipid  values  can  be 
normalized  by  dividing  the  BAF  or  BCF 
by  the  mean  lipid  fraction  in  the  tissue 
of  the  aquatic  organism  sampled.  For 
example,  if  the  BAF  for  a  given 
chemical  and  tissue  of  an  aquatic 
organism  was  determined  to  be  5,000  L/ 
kg  and  the  percent  lipid  in  this  tissue 
was  5  percent,  the  lipid-normalized 
BAF  would  be  100,000  L/kg-lipid  (i.e., 
5,000/0.05). 

Since  lipid  content  is  known  to  vary 
from  one  tissue  to  another  and  from  one 
aquatic  species  to  another,  EPA 
recommends  the  percent  lipid  used  to 
normalize  the  BAF  or  BCF  (whole  body 
or  edible  tissue)  be  obtained  from  the 
BAF  or  BCF  study.  Unless  comparability 
can  be  determined  across  organisms,  the 
fraction  lipid  should  be  determined  in 
the  test  organism. 

(b)  Baseline  BAF  Derived  from  BSAFs. 
When  acceptable  field-measured  values 
of  the  BAF  are  not  available  for  a 
nonpolar  organic  chemical,  EPA 
recommends  the  use  of  the  BSAF 
methodology  to  predict  the  BAF  as  the 
second  method  in  the  BAF  data 
preference  hierarchy.  Although  BSAFs 
may  be  used  for  measuring  and 
predicting  bioaccumulation  directly 
from  concentrations  of  chemicals  in 
surface  sediment,  they  may  also  be  used 
to  estimate  BAFs  (USEPA,  1993),  as 
described  below.  Since  BSAFs  are  based 
on  field  data  and  incorporate  effects  of 
metabolism,  biomagnification,  growth, 
and  other  factors,  BAFs  estimated  from 
BSAFs  will  incorporate  the  net  effect  of 
all  these  factors.  The  BSAF  approach  is 
particularly  beneficial  for  developing 
water  quality  criteria  for  chemicals 
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which  are  detectable  in  fish  tissues  and 
sediments,  but  are  difficult  to  measure 
in  the  water  column  and  have  reduced 
bioaccumulation  potential  due  to 
metabolism. 

In  previously  promulgated  guidance, 
ratios  of  BSAFs  of  polychlorinated 
dibenzodioxins  and  polychlorinated 
dibenzofurans  to  a  BSAF  for  2,3,7,8- 


tetrachlorodibenzQ-p-dioxin  (TCDD) 
were  used  for  evaluation  of  TCDD  toxic 
equivalency  associated  with  complex 
mixtures  of  these  chemicals  (i.e., 
bioaccumulation  equivalency  factors, 
see  60  FR  15366).  This  approach  is 
applicable  to  calculation  of  BAFs  from 
BSAFs  for  other  organic  chemicals.  The 
approach  of  estimating  BAFs  from 


BSAFs  requires  data  from  a  steady-state 
(or  near  steady-state  condition)  between 
sediment  and  water  for  both  a  reference 
chemical  "r"  with  a  measured  BAF  and 
other  chemicals  "n=i"  for  which  BAFs 
are  to  be  determined.  The  baseline  BAF 
derived  from  a  BSAF  for  a  chemical  "i" 
can  be  calculated  using  the  following 
equation: 


(Baseline  BAFI^  )  =  (Baseline  BAF[^  ) 


r(BSAF)i-(K„,), 
[(BSAF),.(K„,), 


(Equation  IIID-1 6) 


Where: 

(Baseline  BAF/  ")i=BAF  expressed  on  a 

freely  dissolved  and  lipid- 

normalized  basis  for  chemical  of 

interest  "i" 
(Baseline  BAF/  f<*)r=BAF  expressed  on  a 

freely  dissolved  and  lipid- 

normalized  basis  for  reference 

chemical  "r" 
(BSAF)i=Biota-sediment  accumulation 

factor  for  chemical  of  interest  "i" 
(BSAF)r=Biota-sediment  accumulation 

factor  for  the  reference  chemical  "r" 
(Kow)i=octanol-water  partition 

coefficient  for  chemical  of  interest 

"i" 
(Kow)r=octanol-water  partition 

coefficient  for  the  reference 

chemical  "r" 
Field -measured  BSAFs.  As  shown  in 
the  following  equation,  BSAFs  are 
determined  by  relating  lipid-normalized 
concentrations  of  chemicals  in  an 
organism  (C/)  to  organic  carbon- 
normalized  concentrations  of  the 
chemicals  in  surface  sediment  samples 
associated  with  the  average  exposure 
environment  of  the  organism  (Csoc)- 


BSAF  = 


Ci 


(Equation  IIID-1 7) 


The  lipid-normalized  concentration  of 
a  chemical  in  an  organism  is  determined 
by: 


'      fi 


(Equation  IIID-1 8) 


where: 

Ci=Concentration  of  the  chemical  in  the 

wet  tissue  (either  whole  organism 

or  specified  tissue)  (>ig/g) 
f/  =  Fraction  lipid  content  in  the 

organism 
The  organic  carbon-normalized 
concentration  of  a  chemical  in  sediment 
is  determined  by: 


C      =^ 


(Equation  IIID-1 9) 


where: 


Ci=Concentration  of  chemical  in 

sediment  (^g/g  sediment) 
foc=Fraction  organic  carbon  in  sediment 

Differences  between  BSAFs  for 
different  organic  chemicals  are  good 
measures  of  the  relative 
bioaccumulation  potentials  of  the 
chemicals.  When  calculated  from  a 
common  organism-sediment  sample  set, 
chemical-specific  differences  in  BSAFs 
primarily  reflect  the  net  effect  of 
biomagnification,  metabolism, 
bioenergetics,  and  bioavailability  factors 
on  each  chemical's  disequilibrium  ratio 
between  biota  and  sediment  (i.e.,  the 
ratio  of  the  freely  dissolved 
concentration  associated  with  water  in 
the  tissue  to  the  freely  dissolved 
concentration  associated  with  the  pore 
water  in  the  sediment).  At  equilibrium, 
the  disequilibrium  (fugacity)  ratio 
between  biota  and  sediment  is  expected 
to  be  1.0.  However,  deviations  from  1.0 
(reflecting  disequilibrium)  are  common 
and  can  reflect  biomagnification, 
conditions  where  surface  sediment  has 
not  reached  equilibrium,  kinetic 
limitations  for  chemical  transfer,  or 
biological  processes  such  as  growrth  or 
biotransformation.  BSAFs  are  most 
useful  (i.e.,  most  predictable  fix)m  one 
site  to  another)  when  measured  under 
steady-state  conditions.  BSAFs 
measured  for  systems  with  new 
chemical  loadings  or  rapid  increases  in 
loadings  may  be  unreliable  due  to 
underestimation  of  steady-state  C«x:S. 

The  trophic  level  to  which  the 
baseline  BAF  applies  is  the  same  as  the 
trophic  level  of  the  organisms  used  in 
the  determination  of  the  BSAF.  For  each 
trophic  level,  a  species  mean  baseline 
BAF  is  calculated  as  the  geometric  mean 
if  more  than  one  acceptable  baseline 
BAF  is  predicted  from  BSAFs  for  a 
given  species.  For  each  trophic  level,  a 
trophic  level-specific  BAF  is  calculated 
as  the  geometric  mean  of  the  acceptable 
species  mean  baseline  BAFs  derived 
using  BSAFs. 

The  following  procedural  and  quality 
assurance  requirements  should  be  met 
for  field-measured  BSAFs: 


1.  The  field  studies  used  should  be 
limited  to  those  conducted  with  fish  at 
or  near  the  top  of  the  aquatic  food  chain 
(i.e.,  in  trophic  levels  3  and/or  4).  In 
situations  where  consumption  of  lower 
trophic  level  organisms  represents  an 
importanv  exposure  route,  such  as 
certain  types  of  shellfish  at  trophic  level 
2,  the  field  study  should  also  include 
appropriate  target  species  at  this  trophic 
level. 

2.  Samples  of  surface  sediments  (0-1 
cm  is  ideal)  should  he  from  locations  in 
which  sediment  is  regularly  deposited 
and  is  representative  of  average  surface 
sediment  in  the  vicinity  of  the  organism. 

3.  The  KowS  used  should  be  of 
acceptable  quality  as  described  in 
Section  D.6  above. 

4.  The  site  of  the  field  study  should 
not  be  so  unique  that  the  resulting  BAF 
cannot  be  extrapolated  to  other 
locations  where  the  criteria  and  values 
will  apply. 

5.  The  percent  lipid  should  be  either 
measured  or  reliably  estimated  for  the 
tissue  used  in  the  determination  of  the 
BAF. 

Further  details  on  these  requirements 
for  predicting  BAFs  from  BSAF 
measurements  and  the  data  supporting 
this  approach  are  provided  in  the  TSD. 

(c)  Calculation  of  a  Baseline  BAF  from 
a  Laboratory-Measured  BCF  and  FCM. 
As  the  third  tier  in  the  data  preference 
hierarchy  for  nonpolar  organic 
chemicals.  EPA  recommends  the  use  of 
a  predicted  BAF  derived  from  a 
technically  defensible,  laboratory 
measurement  of  the  BCF  and  an 
appropriate  FCM.  Laborator\'-measured 
BCFs  are  preferred  over  predicted  BCFs 
because  laboratory-measured  BCFs 
inherently  account  for  the  effects  of  any 
metabolism  of  the  chemical  on  the  BCF. 
The  equation  for  deriving  a  baseline 
BAF  expressed  on  a  freely  dissolved  and 
lipid-normalized  basis  using  this 
method  is: 
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fd 


Baseline  BAFl"  =  (FCM) 


Measured  BCF| 


-1 


iM 


(Equation  IIID-20) 


Where: 

Baseline  BApf'*'  =  BAF  expressed  on  a 

freely  dissolved  and  lipid- 

normalized  basis  for  a  given  trophic 

level 
Measured  BCF'r  =  BCF  based  on  total 

concentration  in  tissue  and  water 
f  =  Fraction  of  the  tissue  that  is  lipid 
ffd  =  Fraction  of  the  total  chemical  in  the 

test  water  that  is  freely  dissolved 
FCM  =  The  food-chain  multiplier  either 

obtained  from  Tables  IIID-1,  IIID-2. 


or  IIID-3  by  linear  interpolation  for 
the  appropriate  trophic  level,  or 
from  appropriate  field  data 

For  each  trophic  level,  the  species 
mean  baseline  BAF  is  calculated  as  the 
geometric  mean  if  more  than  one 
acceptable  baseline  BAF  is  predicted 
from  laboratory-measured  BCFs  for  a 
given  species.  For  each  trophic  level, 
the  trophic  level-specific  BAF  is 
calculated  as  the  geometric  mean  of  the 


species  mean  baseline  BAFs  based  on 
laboratory-measured  BCFs. 

Measured  BCF '  t-  To  estimate  a 
measured  BCF^-,  information  is  needed 
on  the  total  concentration  of  the 
chemical  in  the  tissue  of  the  organism 
and  the  total  concentration  of  the 
chemical  in  the  laboratory  test  waters. 
The  equation  to  derive  a  measured 
BCF-T  is: 


Measured  BCFj  = 


Total  concentration  of  chemical  in  tissue 
Total  concentration  of  chemical  in  test  water 


(Equation  IIID-2 1) 


A  BCF  derived  from  results  of  a 
laboratory  exposure  study  is  acceptable 
if  the  study  has  met  certain  specific 
technical  criteria.  These  criteria  include, 
but  are  not  limited  to: 

1.  The  test  organism  should  not  be 
diseased,  unhealthy,  or  adversely 
affected  by  the  concentration  of  the 
chemical  because  these  attributes  may 
alter  accumulation  of  chemicals  by 
otherwise  healthy  organisms. 

2.  The  total  concentration  of  the 
chemical  in  the  water  should  be 
measured  and  should  be  relatively 
constant  during  the  steady-state  time 
period. 

3.  The  organisms  should  be  exposed 
to  the  chemical  using  a  flow-through  or 
renewal  procedure. 

4.  For  organic  chemicals,  the  percent 
lipid  should  be  either  measured  or 
reliably  estimated  for  the  tissue  used  in 
the  determination  of  the  BCF. 

5.  For  organic  chemicals  with  log  Kow 
greater  than  four,  the  concentrations  of 
POC  and  DOC  in  the  test  solution 
should  be  either  measured  or  reliably 
estimated.  For  organic  chemicals  with 
log  Ko»,  less  than  four,  virtually  all  of  the 
chemical  is  predicted  to  be  freely 
dissolved,  except  in  water  with 
extremely  high  DOC  and  POC 
concentrations,  which  is  not 
characteristic  of  laboratory  dilution 
water  used  in  BCF  determinations. 

6.  Laboratory-measured  BCFs  should 
be  determined  using  fish  species,  but 
BCFs  determined  with  molluscs  and 
other  invertebrates  may  be  used  with 
caution.  For  example,  because 
invertebrates  metabolize  some 
chemicals  less  efficiently  than 
vertebrates,  a  baseline  BCF  determined 
for  such  a  chemical  using  invertebrates 
is  expected  to  be  higher  than  a 


comparable  baseline  BCF  determined 
using  fish. 

7.  If  laboratory-measured  BCFs 
increase  or  decrease  as  the 
concentration  of  the  chemical  increases 
in  the  test  solutions  in  a 
bioconcentration  test,  the  BCF  measured 
at  the  lowest  test  concentration  that  is 
above  concentrations  existing  in  the 
control  water  should  be  used  (i.e.,  a  BCF 
should  not  be  calculated  from  a  control 
treatment).  The  concentrations  of  an 
inorganic  chemical  in  a 
bioconcentration  test  should  be  greater 
than  normal  background  levels  and 
greater  than  levels  required  for  normal 
nutrition  of  the  test  species  if  the 
chemical  is  a  micronutrient,  but  below 
levels  that  adversely  affect  the  species. 
Bioaccumulation  of  an  inorganic 
chemical  might  be  overestimated  if 
concentrations  are  at  or  below  normal 
background  levels  due  to,  for  example, 
nutritional  requirements  of  the  test 
organisms. 

8.  For  inorganic  chemicals,  BCFs 
should  be  used  only  if  they  are 
expressed  on  a  wet  weight  basis.  BCFs 
reported  on  a  dry  weight  basis  carmot  be 
converted  to  wet  weight  unless  a 
conversion  factor  is  measured  or 
reliably  estimated  for  the  tissue  used  in 
the  determination  of  the  BAF. 

9.  BCFs  for  organic  chemicals  may  be 
based  on  measurement  of  radioactivity 
only  when  the  BCF  is  intended  to 
include  metabolites,  when  there  is 
confidence  that  there  is  no  interference 
due  to  metabolites,  or  when  studies  are 
conducted  to  determine  the  extent  of 
metabolism,  thus  allowing  for  a  proper 
correction. 

10.  The  calculation  of  the  BCF  must 
appropriately  address  growth  dilution, 
which  can  be  particularly  important  in 


affecting  BCF  determinations  for  poorly 
depurated  chemicals. 

11.  Other  aspects  of  the  methodology 
used  should  be  similar  to  those 
described  by  the  American  Society  of 
Testing  and  Materials  (ASTM,  1990). 

In  addition,  the  magnitude  of  the 
octanol-water  partition  coefficient  (Kow) 
and  the  availability  of  corroborating 
BCF  data  should  be  considered.  For 
example,  some  chemicals  with  high  log 
Ko»,s  may  require  longer  than  28  days  to 
obtain  steady  state  conditions  between 
the  organism  and  the  water  column. 

FCMs.  The  FCM  reflects  a  chemical's 
tendency  to  biomagnify  in  the  aquatic 
food  web.  Food  chain  multipliers  in 
Tables  HID-l,  IIID-2  and  IIID-3  have 
been  calculated  as  the  ratio  of  the 
baseline  BAFs  for  various  trophic  levels 
to  the  baseline  BCF  using  the  model  of 
Gobas  (1993).  Values  of  FCMs  greater 
than  1.0  indicate  biomagnification  and 
typically  apply  to  organic  chemicals 
with  log  Kow  values  between  4.0  and  9.0. 
For  a  given  chemical,  FCMs  tend  to  be 
greater  at  higher  trophic  levels,  although 
FCMs  for  trophic  level  three  can  be 
higher  than  those  for  trophic  level  four. 
The  final  GLI  established  FCMs  using 
the  food  chain  model  by  Gobas  (1993) 
for  a  range  of  log  Kow  values  from  2.0 
to  9.0  at  intervals  of  a  tenth  of  a  log  Kow 
value. 

EPA  recommends  using  the 
biomagnification  model  by  Gobas  (1993) 
to  derive  FCMs  for  nonpolar  organic 
chemicals  for  several  reasons.  First,  the 
Gobas  model  includes  both  benthic  and 
pelagic  food  chains,  thereby 
incorporating  exposure  of  organisms  to 
chemicals  from  both  the  sediments  and 
the  water  column.  Second,  the  input 
data  needed  to  run  the  model  can  be 
readily  defined.  Third,  the  predicted 
BAFs  using  the  model  are  in  agreement 
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with  field-measured  BAFs  for 
chemicals,  even  those  with  very  high 
log  KowS.  Finally,  the  model  predicts 
chemical  residues  in  benthic  organisms 
using  equilibrium  partitioning  theory, 
which  is  consistent  with  EPA's 
sediment  quality  criteria  effort. 

The  Gobas  model  requires  input  of 
specific  data  on  the  structure  of  the  food 
chain  and  the  water  quality 
characteristics  of  the  water  body  of 
interest.  For  example,  in  the  GLI  and  in 
;  these  proposed  revisions  to  the  AWQC 
methodology,  it  is  assumed  that  the  food 
chain  consists  of  four  trophic  levels. 
Trophic  level  1  is  phytoplankton, 
trophic  level  2  is  zooplankton,  trophic 
level  3  is  forage  fish  [e.g.,  sculpin  and 
smelt),  and  trophic  level  4  are  predator 
fish  [e.g.,  salmonids).  Additional 
assumptions  must  be  made  regarding 
the  composition  of  the  aquatic  species 
diet  (e.g.,  salmonids  consume  10 
percent  sculpin,  50  percent  alewives, 
and  40  percent  smelt),  the  physical 
parameters  of  the  aquatic  species  (e.g., 
lipid  values),  and  the  water  quality 
characteristics  [e.g.,  water  temperature, 
sediment  organic  carbon). 

EPA  has  estimated  FCMs  using  three 
different  potential  food  web  structures. 


The  first  food  web  structure  includes 
both  a  benthic  and  pelagic  food  chains. 
The  FCMs  range  from  1.00  to  about  27 
for  log  Kow  values  ranging  from  2.0  to 
9.0.  The  second  food  web  structure 
includes  only  the  pelagic  food  chain. 
The  FCMs  for  this  food  web  structure 
range  from  1.0  to  about  4  for  log  Ko* 
values  ranging  from  2.0  to  9.0.  Finally, 
the  third  food  web  structure  includes 
only  the  benthic  food  chain.  The  FCMs 
for  this  scenario  range  from  1.0  to  about 
57  for  log  Ko^  values  ranging  from  2.0 
to  9.0.  The  resulting  FCMs  for  trophic 
levels  2,  3,  and  4  are  included  in  Tables 
IIID-1,  IIID-2,  and  IIID-3.  A  more 
detailed  discussion  on  the  model  and 
the  input  parameters  for  the  model  are 
included  in  the  TSD  for  BAFs. 

In  addition  to  determining  FCMs  for 
organic  substances  using  the  Gobas 
(1993)  model,  EPA  also  recommends  the 
use  of  FCMs  derived  from  field  data 
where  data  are  sufficient  to  enable 
scientifically  valid  and  reliable 
determinations  to  be  made.  Currently, 
field-measured  FCMs  are  the  only 
method  recommended  for  estimating 
FCMs  for  inorganic  chemicals  because 
appropriate  model-derived  estimates  are 
not  vet  available  (see  Section  D.8). 


Similarly,  field-measured  FCMs  can  also 
be  determined  for  organic  chemicals. 
Compared  to  the  model-based  FCMs 
described  previously,  properly  derived 
field-based  FCMs  may  offer  some 
advantages  in  some  situations  For 
example,  field-measured  FCMs  rely  on 
measured  contaminant  concentrations 
in  tissues  of  biota  and  therefore 
inherently  account  for  any  contaminant 
metabolism  which  may  occur.  Field- 
measured  FCMs  may  also  be  useful  for 
estimating  BAFs  for  some  highly 
hydrophobic  contaminants  whose  water 
column  concentrations  are  very  difficult 
to  determine  with  accuracv  and 
precision.  Furthermore,  field-measured 
FCMs  may  better  refiect  local  conditions 
that  can  infiuence  bioaccumulation. 
such  as  differences  in  food  web 
structure,  exposure  pathways,  water 
body  type,  and  target  species  Finally, 
use  of  field-measured  FCMs  in 
estimating  BAFs  may  enable  existing 
data  on  contaminant  concentrations  m 
aquatic  organisms  to  be  used  m 
situations  where  companion  water 
column  data  are  unavailable  or  are 
judged  to  be  unreliable  for  derivation  oi 
aBAF. 


Table  IIID-1.  Food-Chain  Multipliers  for  Trophic  Levels  2,  3  &  4 

[Pelagic  and  Benthic  Structure] 


Log  K 


Trophic 

Trophic » 

Trophic 

Level  2 

Level  3 

Level  4 

1.000 

1.000 

1  000 

1.000 

1.005 

1  000 

1.000 

1.010 

1  002 

1,000 

1.028 

1  007 

1.000 

1.034 

1  007 

1,000 

1.042 

1  009 

1  000 

1.053 

1  012 

1  000 

1.067 

1  014 

1  000 

1  083 

1  019 

1,000 

1.103 

1,023 

1.000 

1.128 

1,033 

1,000 

1.161 

1  042 

1.000 

1.202 

1,054 

1,000 

1.253 

1,072 

1  000 

1,315 

1  096 

1,000 

1.380 

1,130 

1,000 

1.491 

1  178 

1.000 

1.614 

1,242 

1.000 

1.766 

1,334 

1,000 

1.950 

^  459 

1,000 

2.175 

1  633 

1,000 

2.452 

1  871 

1  000 

2.780 

2  193 

1  000 

3.181 

2612 

1,000 

3.543 

3  162 

1  000 

4.188 

3  873 

1.000 

4.803 

4  742 

1.000 

5.502 

5821 

1.000 

6.266 

7,079 

1  000 

7.096 

8,551 

1.000 

7.962 

10.209 

1,000 

8.841 

12  050 

1,000 

9.716 

13,964 

1,000 

10556 

15,996 

1.000 

11.337 

17,783 

<2.0 
2.0  .. 
2.5  .. 

3.0  .. 

3.1  .. 

3.2  .. 

3.3  .. 

3.4  .. 

3.5  .. 

3.6  .. 

3.7  .. 

3.8  .. 

3.9  .. 

4.0  .. 

4.1  .. 

4.2  .. 

4.3  .. 

4.4  .. 

4.5  .. 

4.6  .. 

4.7  .. 

4.8  .. 

4.9  .. 

5.0  .. 

5.1  .. 

5.2  .. 

5.3  .. 

5.4  ... 

5.5  .. 

5.6  .. 

5.7  .. 

5.8  .. 

5.9  .., 

6.0  .. 

6.1  .. 
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Table  IIID-i.  Food-Chain  Multipliers  for  Trophic  Levels  2,  3  &  4 — Continued 

[Pelagic  and  Benthic  Structure] 


Log  K  ,^ 


62 
63 
6,4 
6.5 
6.6 
6.7 
6.8 
6.9  , 

7.0  , 
7  1  , 

7  2  . 

7.3  . 

7.4  , 

7.5  . 

7.6  . 

7.7  . 

7.8  . 

7.9  . 

8  0  . 

8.1  . 

8.2  . 
83  . 
8.4  . 
8  5  . 

8.6  . 

8.7  . 
8  8  . 

8  9  . 

9  0  . 


Trophic 
Level  2 


1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 


Trophic^ 
Level  3 


12.064 

12.691 

13.228 

13.662 

13.980 

14.223 

14.355 

14.388 

14.305 

14.142 

13.852 

13.474 

12.987 

12,517 

11.708 

10.914 

10.069 

9.162 

8.222 

7.278 

6.361 

5.489 

4.683 

3.949 

3.296 

2.732 

2.246 

1.837 

1.493 


"Ttie  FCMs  for  troptiic  level  3  are  ftie  geometric  mean  of  the  FCMs  for  sculpin  and  alewife. 

Table  IIID-2.  Food-Chain  Multipliers  for  Trophic  Levels  2,  3  &  4 

(All  Benthic  Structure] 


Log  K 


<2.0 

2.0  . 

2.1  . 

2.2  . 

2  3  . 

2.4  . 

2.5  . 

2.6  . 
21  . 

2.8  ., 

2.9  ., 

3  0  ., 

3.1  ., 

3.2  .. 

3.3  .. 

3.4  .. 

3.5  .. 

3.6  .. 

3.7  .. 

3.8  .. 

3.9  .. 

4.0  .. 

4.1  .. 

4  2  .. 

4.3  .. 

4.4  .. 

4.5  .. 

4.6  .. 

4.7  .. 

4.8  .. 

4.9  .. 
5.0  .. 


Trophic 
Level  4 


19.907 

21.677 

23.281 

24.604 

25.645 

26.363 

26.669 

26.669 

26.242 

25.468 

24.322 

22.856 

21.038 

18.967 

16.749 

14.388 

12.050 

9.840 

7.798 

6.012 

4.519 

3.311 

2.371 

1.663 

1.146 

0.778 

0.521 

0.345 

0.226 


Trophic 

Trophic^ 

Trophic 

Level  2 

Level  3 

Level  4 

1.000 

1.000 

1.000 

1.000 

1.009 

1.001 

1.000 

1.010 

1.001 

1.000 

1.011 

1.001 

1.000 

1.013 

1.002 

1.000 

1.015 

1.002 

1.000 

1.018 

1.002 

1.000 

1.022 

1.003 

1.000 

1.026 

1.003 

1.000 

1.032 

1.004 

1.000 

1.039 

1.005 

1.000 

1.048 

1.006 

1.000 

1.060 

1.008 

1.000 

1.074 

1.010 

1.000 

1.092 

1.013 

1.000 

1.114 

1.017 

1.000 

1.142 

1.022 

1.000 

1.177 

1.029 

1.000 

1.222 

1.039 

1.000 

1.277 

1.053 

1.000 

1.347 

1.072 

1.000 

1.433 

1.099 

1.000 

1.541 

1.138 

1.000 

1.676 

1.195 

1.000 

1.843 

1.276 

1.000 

2.050 

1.392 

1.000 

2.306 

1.559 

1.000 

2.620 

1.796 

1.000 

3.004 

2.131 

1.000 

3.470 

2.595 

1.000 

4.032 

3.232 

1.000 

4.702 

4.087 
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Table  IIID-2.  Food-Chain  Multipliers  for  Trophic  Levels  2,  3  &  4— Continued 

[All  Benthic  Structure) 


LogKc 


Trophic 
Level  2 


Trophic" 
Level  3 


Trophic 
Level  4 


5.1  

5.2  

5.3 

5.4  

5.5 

5.6 

5.7 

5.8 

5.9 

6.0 

6.1  

6.2 

6.3 

6.4  

6.5 

6.6  

6.7 

6.8 

6.9 

7.0 

7.1  

7.2 

7.3 

7.4  

7.5 

7.6 

7.7 

7.8 

7.9 

8.0 

8.1  

8.2 

8.3 

8.4 

8.5 

8.6  

8.7 

8.8 

8.9 

9.0 

•The  FCMs  for  trophic  level  3  are  the  geomethc  mean  of  the  FCMs  for  sculpin  and  alewife. 

Table  IIID-3.  Food-Chain  Multipliers  for  Trophic  Levels  2,  3  &  4 

[All  Pelagic  Structure] 


1.000 
1.000 
1.000 
VOOO 
1.000 
1.000 
1.000 
1.000 
1  000 
1.000 
1,000 
1.000 
1.OO0 
1  000 
1.000 
1.000 
1  000 
1  000 
1  000 
1.000 
1.000 
1  000 
1.000 
1.000 
1.000 
1  000 
1  000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1  000 
1  000 
1  000 
1.000 
1.000 
1.000 


5.492 

5.215 

6.411 

6  668 

7.462 

8.501 

8.643 

10.754 

9.942 

13.457 

1 1 .337 

16.617 

12.800 

20.213 

14.293 

24.192 

15.774 

28  468 

17.202 

32.920 

18.539 

37  405 

19.753 

41.764 

20.822 

45836 

21.730 

49.472 

22  469 

52.544 

23.037 

54  949 

23.433 

56610 

23.659 

■     57.472 

23.717 

57.501 

23.606 

56.679 

23.326 

55.007 

22.873 

52  507 

22.246 

49.227 

21.443 

45.254 

20.467 

40.714 

19.327 

35  780 

18.040 

30.657 

16629 

25.572 

15.129 

20.744 

13.580 

16.359 

12.02€ 

12.547 

10.510 

9.368 

9.068 

6.822 

7.732 

4  856 

6522 

3.387 

5.448 

2.321 

4.513 

1.567 

3.711 

1.045 

3.032 

0.689 

2.465 

0.451 

Log  Kow 

Trophic  Level 
2 

Trophic  Level 
3 

Trophic  Level 
4 

<2.0   _ 

1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 

1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.001 
1.001 
1.001 
1.001 
1.001 
1.002 
1.002 
1.002 
1.003 
1.004 
1.005 

loot. 

1.007 
1.009 
1.011 

1  000 

2.0 

1  001 

2.1  

1  001 

2.2 

1  001 

2.3 

1  002 

2.4 

1  002 

2.5 

1  002 

2.6 

1  003 

2.7 

1  003 

2.8 

1  004 

2.9 

1  005 

3.0 

1  006 

3.1  

1  007 

3.2 

1  009 

33 

1  Oil 

3.4 

1  013 

3.5 

1  016 

3.6 

1  021 

3.7 

1  026 

3.8 

1  032 

3.9 

1.040 
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4.0 
4,1 
42 
4.3 
4.4 
4.5 
4.6 
4  7 

4.8  , 

4.9  . 

5.0  . 

5.1  . 

5.2  . 

5.3  . 

5.4  . 

5.5  . 

5.6  . 

5.7  . 

5.8  . 

5.9  . 

6.0  . 

6.1  . 

6.2  . 
6  3  . 
6.4  . 
6  5  . 

6  6  . 

6.7  . 

6.8  . 

6.9  . 

7.0  . 

7.1  . 

7.2  . 

7.3  . 

7.4  . 

7  5  . 
7  6  . 
7  7  .. 

7.8  ., 

7.9  .. 
8.0  .. 


8.2 
8.3 
84 
8.5 
8.6 
8.7 
8.8 
8.9 
9.0 


Table  IIID-3.  Food-Chain  Multipliers  for  Trophic  Levels  2,  3  &  4— Continued 

[All  Pelagic  Structure) 


Log  K... 


Trophic  Level 
2 


'  The  FCMs  for  trophic  level  3  are  the  geometric  mean  of  the  FCMs  for  sculpin  and  alewife. 


Trophic  Level 
3 


Trophic  Level 
4 


1.000 

1.014 

1.050 

1.000 

1.018 

1.063 

1.000 

1.022 

1.078 

1.000 

1.028 

1.097 

1.000 

1.034 

1.121 

1.000 

1.043 

1.150 

1.000 

1.053 

1.185 

1.000 

1.066 

1.228 

1.000 

1.081 

1.280 

1.000 

1.099 

1.342 

1.000 

1.121 

1.415 

1.000 

1.147 

1.502 

1.000 

1.176 

1.603 

1.000 

1.210 

1.719 

1.000 

1.248 

1.851 

1.000 

•1.289 

1.999 

1.000 

1.333 

2.162 

1.000 

1.379 

2.337 

1.000 

1.425 

2.521 

1.000 

1.471 

2.711 

1.000 

1.514 

2.900 

1.000 

1.554 

3.083 

1.000 

1.589 

3.254 

1.000 

1.619 

3.407 

1.000 

1.643 

3.536 

1.000 

1.660 

3.637 

1.000 

1.671 

3.705 

1.000 

1.674 

3.738 

1.000 

1.669 

3.733 

1.000 

1.657 

3.688 

1.000 

1.636 

3.602 

1.000 

1.606 

3.474 

1.000 

1.567 

3.305 

1.000 

1.518 

3.094 

1.000 

1.458 

2.848 

1.000 

1.389 

2.570 

1.000 

1.308 

2.270 

1.000 

1.219 

1.958 

1.000 

1.122 

1.647 

1.000 

1.020 

1.349 

1.000 

0.915 

1.076 

1.000 

0.810 

0.835 

1.000 

0.707 

0.631 

1.000 

0.610 

0.466 

1.000 

0.520 

0.336 

1.000 

0.438 

0.237 

1.000 

0.366 

0.164 

1.000 

0.303 

0.112 

1.000 

0.249 

0.075 

1.000 

0.204 

0.050 

1.000 

0.166 

0.033 

As  discussed  below  and  in  the  TSD, 
FCMs  are  related  to  and  can  be 


determined  from  biomagnification 
factors  (BMF).  For  example: 


FCMt,  .  =  BMF 


'TL2 


TL2 


(Equation  IIID-22) 


FCM  rL3  -  (BMFtt^3)(BMFtt_2) 


(Equation  IIID-23) 


FCM-n.4  =  (BMFt^  4  XBMFt^,  )(BMFtl2  )  (Equation  IIID-24) 
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^ic  Level 

4 

1.050 

1.063 

1.078 

1.097 

1.121 

1.150 

1.185 

1.228 

1.280 

1.342 

1.415 

1.502 

1.603 

1.719 

1.851 

1.999 

2.162 

2.337 

2.521 

2.711 

2.900 

3.083 

3.254 

3.407 

3.536 

3.637 

3.705 

3.738 

3.733 

3.688 

3.602 

3.474 

3.305 

3.094 

2.848 

2.570 

2.270 

1.958 

1.647 

1.349 

1.076 

0.835 

0.631 

0.466 

0.336 

0.237 

0.164 

0.112 

0.075 

0.050 

0.033 

Where: 

FCM=Food  chain  muhiplier  for 

designated  trophic  level  (TL2,  TL3, 

or  TL4) 
BMF=Biomagnification  factor  for 

designated  trophic  level  (TL2,  TL3, 

or  TL4) 


The  basic  difference  between  FCMs 
and  BMFs  is  that  FCMs  relate  back  to 
trophic  level  one  (or  trophic  level  two 
as  assumed  by  the  Gobas  (1993)  model), 
whereas  BMFs  always  relate  back  to  the 
next  lowest  trophic  level.  For  nonpolar 
organic  chemicals,  biomagnification 


factors  can  be  calculated  from  tissue 
residue  concentrations  determined  in 
biota  at  a  site  according  to  the  following 
equation. 


BMFt 


=  (C 


TL2  -V'-LTL2 


V(C,Ti,) 


BMF 


TL3 


(CiTLlVCC,  TL 2) 


BMFj^,={C.^-^,y{C^T^y) 


(Equation  IIII>25) 


(Equation  IIID-26) 


(Equation  IIID-27) 


Where: 

C=Lipid-normalized  concentration  of 
chemical  in  tissue  of  appropriate 
biota  that  occupy  the  specified 
trophic  level  (TL2,  TL3,  or  TL4). 

For  inorganic  chemicals,  BMFs  are 
determined  as  shown  above,  except  that 
tissue  concentrations  expressed  on  a 
wet-weight  basis  and  are  not  lipid 
normalized.  In  calculating  field-derived 
BMFs  for  determining  FCMs,  care  must 
be  taken  to  ensure  that  the  biota  upon 
which  they  are  based  actually  represent 
functional  predator-prey  relationships  at 
the  study  site,  and  therefore,  would 
accurately  reflect  any  biomagnification 
that  may  occur  at  the  site. 

As  with  field-measured  BAFs,  the 
potential  advantages  of  using  field  data 
for  estimating  bioaccumulation  can  be 
offset  by  improper  collection  and  use  of 
information.  In  calculating  field-based 
FCMs,  steps  similar  to  those 
recommended  for  determining  field- 
measured  BAFs  need  to  be  taken  to 
ensure  that  the  resulting  FCMs 
accurately  represent  potential  exposures 
to  the  target  population  at  the  site(s)  of 
interest.  Some  of  the  general  procedural 
and  quality  assurance  requirements  that 
are  important  for  determining  field- 
measured  FCMs  include; 

1.  A  food  web  analysis  should  be 
conducted  for  the  site  from  which  the 
tissue  concentration  data  are  to  be 
determined  (or  have  been  already  been 
determined)  to  identify  the  appropriate 
trophic  levels  for  the  aquatic  organisms 


and  appropriate  predator-prey 
relationships.  To  assist  in  trophic  level 
determinations,  EPA  is  in  the  process  of 
finalizing  its  draft  trophic  level  and 
exposure  analysis  documents  (U.S.  EPA, 
1995b;  1995c,  1995d)  which  include 
trophic  level  analyses  of  numerous 
species  in  the  aquatic-based  food  web. 

2.  The  aquatic  organisms  sampled 
from  each  trophic  level  should  reflect 
the  most  important  exposure  pathways 
leading  to  human  exposure  via 
consumption  of  aquatic  organisms.  For 
higher  trophic  levels  (e.g.,  3  and  4), 
aquatic  species  should  also  reflect  those 
that  are  commonly  consumed  by 
humans. 

3.  Collection  of  tissue  concentration 
field  data  for  a  specific  site  for  which 
criteria  are  to  be  derived  and  with  the 
specific  species  of  concern  are 
preferred. 

4.  If  data  cannot  be  collected  from 
every  site  for  which  criteria  are  to  be 
derived,  the  site  of  the  field  study 
should  not  be  so  unique  that  the  FCM 
values  cannot  be  extrapolated  to  other 
locations  where  the  criteria  and  values 
will  apply. 

5.  Samples  of  the  appropriate  resident 
species  and  the  water  in  which  they 
reside  should  be  collected  and  analyzed 
using  appropriate,  sensitive,  accurate, 
and  precise  methods  to  determine  the 
concentrations  of  bioaccumulative 
chemicals  present  in  the  tissues. 

6.  For  organic  chemicals,  the  percent 
lipid  should  be  either  measured  or 
reliably  estimated  for  the  tissue  used  in 


the  determination  of  the  lipid 
normalized  concentration  in  the 
organism's  edible  tissues. 

7.  The  tissue  concentrations  should 
reflect  average  exposure  over  the  time 
period  required  to  achieve  steady-state 
conditions  for  the  contaminant  in  the 
target  species. 

(d)  Calculation  of  a  Baseline  BAF 
from  a  Xo»,  and  FCM.  As  the  fourth  tier 
in  the  data  preference  hierarchy  for 
nonpolar  organic  chemicals  (e.g..  when 
acceptable,  field-measured  BAFs, 
BSAFs,  or  laboratory-measured  BCFs  are 
unavailable),  EPA  recommends  the  use 
of  the  Ko»  for  a  chemical  and  a  FCM  for 
estimating  baseline  BAFs  at  various 
trophic  levels.  For  each  trophic  level,  a 
predicted  baseline  BAF  can  be 
calculated  as: 
Where: 

Baseline  BAF"=BAF  expressed  on  a 
freely  dissolved  and  lipid- 
normalized  basis  for  a  given  trophic 
level 

FCM=The  food-chain  multiplier 

obtained  from  tables  IIID-1  to  IIID- 
3  by  linear  interpolation  (or  from 
appropriate  field  data)  for  the 
appropriate  trophic  level 

Ko»=Octanol-water  partition  coefficient 

This  equation  is  based  on  the 
assumption  that  a  baseline  BCF  is 
approximately  equal  to  the  Ko»  for  the 
chemical.  This  equation  was  used  in  the 
final  GLI  and  its  derivation  is  included 
in  the  TSD. 


Baseline  BAF|''  =  (FCM)  ■  (K„,) 


(Equation  IIID-28) 


(e)  Metabolism.  Many  organic 
chemicals  that  are  accumulated  by 
aquatic  organisms  are  transformed  to 
some  extent  by  the  organism's  metabolic 
processes,  but  the  rate  of  metabolism 
varies  widely  across  chemicals  and 


species.  For  most  organic  chemicals, 
metabolism  increases  the  depuration 
rate  and  reduces  the  BAF.  Field- 
measured  BAFs  and  BSAFs 
automatically  take  into  account  any 
metabolism  that  occurs  and  therefore 


more  accurately  predict 
bioaccumulation  than  predicted  BAFs 
based  on  laborator\'  measurements. 
Because  of  the  uncertainties  associated 
with  predicting  chemical  metabolism, 
EPA  prefers  that  the  bioaccumulation 
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potential  of  a  chemical  be  determined 
based  on  field  data.  Predicted  BAFs 
obtained  by  multiplying  laboratory- 
measured  BCFs  by  a  field-measured 
PCM  also  take  into  account  chemical 
metabolism  if  it  occurs.  Predicted  BAFs 
that  are  obtained  by  multiplying  a 
laboratory-measured  BCF  by  a  model- 
derived  FCM  take  into  account  the  effect 
of  metabolism  on  the  BCF,  but  do  not 
take  into  account  the  effect  of 
metabolism  on  the  FCM.  Predicted 
BAFs  that  are  obtained  by  multiplying 
a  predicted  BCF  by  a  FCM  make  no 
allowance  for  metabolism. 

EPA  is  aware  that  for  some  chemical 
classes,  such  as  PAHs,  metabolism  can 


have  a  significant  effect  on  the 
bioaccumulation  for  the  chemical. 
Unfortunately,  EPA  is  not  aware  of  any 
generalized  approach  for  predicting  the 
effects  of  metabolism.  For  this  reason, 
EPA  suggests  that  BAFs  be  reviewed  for 
consistency  with  all  available  data 
concerning  bioaccumulation  of  a 
chemical.  In  particular,  information  on 
metabolism,  molecular  size,  or  other 
physicochemical  properties  which 
might  enhance  or  inhibit 
bioaccumulation  should  be  considered. 

7.  BAFs  Used  in  Deriving  AWQC 

After  the  baseline  BAF  has  been 
derived  for  a  nonpolar  organic  chemical 


using  one  of  the  four  methods  described 
above,  the  next  step  is  to  calculate  a 
BAF  that  will  be  used  in  the  derivation 
of  AWQC.  This  requires  information  on: 
(1)  the  baseline  BAF  for  the  chemical  of 
interest  using  one  of  the  four  methods 
described  above;  (2)  the  percent  lipid  of 
the  aquatic  organisms  consumed  by 
humans  at  the  site  of  interest;  and  (3) 
the  freely  dissolved  fraction  of  the 
chemical  in  the  ambient  water  of 
interest.  For  each  trophic  level,  the 
equation  for  calculating  a  BAF  for  use 
in  deriving  the  AWQC  is: 


BAF  for  AWQC(-rL„^  =  [(Baselme  BAF{'^)-rLn  •  (fi)TLn  +  U  ■  (ffd)  (Equation  IIID-29) 


Where: 

Baseline  BAF/''  =  BAF  expressed  on  a  freely 
dissolved  and  lipid-normalized  basis  for 
trophic  level  "n" 
f«TLn)  =  Fraction  lipid  of  aquatic  species 

consumed  at  trophic  level  "n" 
ffd  =  Fraction  of  the  total  chemical  in 
water  that  is  freely  dissolved 

Baseline  BAF.  The  baseline  BAFs 
used  in  this  equation  are  those  derived 
from  the  equations  presented  in  Section 
D.6  above. 

Lipid  Content  of  Aquatic  Species 
Consumed  by  Humans.  As  discussed 
above,  the  percent  lipid  of  the  aquatic 
species  consumed  by  humans  is  needed 
when  deriving  BAFs  for  a  chemical  that 
will  be  used  for  deriving  AWQC.  This 
information  is  needed  to  provide  an 
accurate  characterization  of  the 
potential  exposure  to  a  chemical  from 
ingestion  of  aquatic  organisms.  The 
percent  lipid  fraction  used  when 
calculating  a  BAF  should,  if  possible,  be 
weighted  by  the  consumption  rate  of 
those  aquatic  species  consumed  by  the 
target  population  (e.g.,  general 
population,  sport  anglers,  subsistence 
fishers).  A  consumption-weighted 
percent  lipid  is  recommended  because  it 
provides  a  more  accurate 
characterization  of  the  potential 
exposure  to  humans  than  simply 
averaging  Upid  values  from  a  variety  of 
species  in  a  given  geographic  area 
which  may  or  may  not  be  eaten  by 
humans.  Since  baseline  BAFs  are 
determined  for  each  trophic  level  and 
must  be  adjusted  to  reflect  the  lipid 
content  of  consumed  aquatic  species, 
EPA  recommends  that  the  consumption- 
weighted  lipid  content  of  consumed 
aquatic  organisms  also  be  determined 
for  each  trophic  level.  For  each  trophic 
level,  the  consumption- weighted 
fraction  lipid  can  be  determined  by  the 
following  equation: 


f.  =  I 


CR, 
CR,. 


f 


1,1 


(Equation  IIID-30) 


where: 

i  7i  -  Lipid  fraction  representative  of 

aquatic  species  at  a  given  trophic 

level  eaten  by  the  target  population 
CR  5,  =  Consumption  rate  of  species  "i" 

of  a  given  trophic  level  eaten  by  the 

target  population 
CR  5,oi  =  Consumption  rate  of  all  species 

at  that  same  trophic  level  eaten  by 

the  target  population 
f5/.i  5=  Lipid  fraction  of  species  "i" 

eaten  by  the  target  population 
If  sufficient  information  is  not 
available  to  derive  trophic  level-specific 
lipid  contents,  then  States  and  Tribes 
may  choose  to  calculate  an  overall 
consumption-weighted  lipid  content 
value  that  combines  data  across  relevant 
trophic  levels. 

To  estimate  the  consumption- 
weighted  percent  lipid  content  of 
consumed  aquatic  species  within 
various  trophic  levels,  information  is 
needed  on:  (1)  the  type  and  quantity  of 
aquatic  biota  consumed  by  humans,  (2) 
the  trophic  position  of  those  species, 
and  (3)  the  percent  lipid  of  the  aquatic 
biota  consumed  by  humans.  The  types 
and  quantity  of  aquatic  species  eaten  by 
individuals  differ  throughout  the  United 
States.  Thus,  to  determine  the  lipid 
content  of  the  aquatic  species  of  interest 
(e.g.,  freshwater  and  estuarine  finfish 
and  shellfish)  eaten  by  local 
populations,  EPA  recommends  that 
States  use  available  local  information  on 
consumption  rates  specific  to  the  types 
and  quantity  of  aquatic  species  eaten  by 
target  populations.  Data  on 
consumption  rates  of  species  may  be 
available  from  fish  and  shellfish 
consumption  surveys  conducted  within 
the  State  or  in  States  or  regions  that 


have  similar  finfish  and  shellfish 
species.  EPA  has  published  the 
document  Consumption  Surveys  for 
Fish  and  Shellfish.  A  Review  and 
Analysis  of  Survey  Methods  (Feb.  1992, 
EPA  822/R-92-001)  which  may  assist  in 
conducting  and  analyzing  the  results  of 
such  surveys.  If  local  data  on  species- 
specific  consumption  rates  are  not 
available,  States  may  wish  to  use 
regional  data  on  consumption  rates  of 
aquatic  species  found  in  fresh  and 
estuarine  waters,  available  from  USDA's 
CSFII  (USEPA,  1998).  These  regional 
data  from  the  CSFII  are  presented  in  the 
TSD  accompanying  this  Notice.  Such 
data  may  be  used  with  local  data  on 
lipid  contents  of  the  consumed  aquatic 
species. 

The  second  type  of  information 
required  is  data  on  the  trophic  level  of 
consumed  aquatic  species 
corresponding  to  the  consumption  rate 
survey.  In  order  to  estimate  trophic 
position,  information  on  the  dietary 
preferehces  of  the  organisms  of  interest 
is  required.  The  dietary  composition 
(and  trophic  level)  of  aquatic  organisms 
can  vary  with  the  size  and  age  of  the 
organism,  the  type  of  ecosystem,  season, 
and  other  factors,  which  can  complicate 
precise  determinations  of  trophic  level 
status.  Therefore,  whenever  possible,  it 
is  recommended  that  information  on 
such  attributes  (particularly  size  of 
consumed  organisms)  be  obtained  from 
the  consumption  survey.  EPA  has 
developed  draft  guidance  on  estimating 
trophic  status  of  numerous  aquatic 
species,  in  addition  to  the  wildlife  that 
consume  them,  which  is  currently  being 
finalized  (USEPA  1995b;  1995c;  1995d). 
Once  finalized,  this  guidance  is 
recommended  in  situations  where 
sufficient  local  information  on  trophic 
status  is  not  available. 
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The  third  critical  piece  of  information 
is  the  percent  lipid  values  of  the  aquatic 
biota  consumed  by  humans.  The  lipid 
content  of  a  particular  aquatic  species 
may  vary  by  geographic  region,  possibly 
a  result  of  different  dietary  composition. 
Therefore,  lipid  values  based  on  good- 
quality  data  from  species  consumed  by 
the  local  population  of  interest  are  more 
appropriate  than  nationally  derived 
values.  If  local  data  on  both  aquatic 
species  consumption  rates  and  lipid 
contents  are  not  available.  States  may 
wish  to  use  national  default  lipid  values 
calculated  by  EPA.  Using  the  general 
relationship  in  Equation  niD-30  and 
information  on  national  finfish  and 
shellfish  consumption  rates  at  various 
trophic  levels,  EPA  has  developed  a 
national  default  consumption-  weighted 
mean  lipid  values  of  2.3%  at  trophic 
level  2,  1.5%  at  trophic  level  3,  and 
3.1%  at  trophic  level  4  (rounded  to  two 
significant  digits  for  convenience). 

It  should  be  noted  that  if  a  national 
default  lipid  value  was  determined 
based  only  on  the  species  with  the 
highest  mean  lipid  content  within  each 
CSFII  species  category  and  trophic  level 
(e.g.,  giving  100  percent  of  the  weighting 
to  lake  trout  which  has  the  highest  lipid 
content  among  the  species  in  the  trout 
category),  the  resulting  consumption- 
weighted  lipid  values  are  3.0%  at 
trophic  level  2,  2.2%  at  trophic  level  3, 
and  6.2%  at  trophic  level  4.  The  reason 
that  there  is  not  greater  difference 
between  the  mean  and  high  estimates  of 
the  default  lipid  values  within  each 
trophic  level  is  probably  due  to  the  fact 
that  the  national  mean  consumption 
rates  in  the  CSFII  survey  are  weighted 
heavily  by  relatively  lean  aquatic 
organisms  such  as  shrimp,  crab,  perch, 
and  flounder.  Because  local  or  regional 
consumption  patterns  may  deviate  from 
national  norms,  it  is  further 
recommended  that  local  and  regional 
data  on  consumption  patterns  be  used 
whenever  available.  When  such  local 
consumption  data  are  used,  however, 
information  on  lipid  content  of  those 
locally-consumed  species  is  also 
required  (national  default  consumption- 
weighted  lipid  content  values  do  not 
necessarily  apply  to  local  consumption 
data).  Additional  description  of  the  data 
and  methods  to  derive  the  default  lipid 
values  are  provided  in  the  TSD 
accompanying  this  Notice. 

Freely  Dissolved  Fraction.  Equation 
IIII>-15  for  estimating  the  fraction  freely 
dissolved  for  baseline  BAFs  is  also  used 
here.  In  this  case,  however,  the  POC  and 
DOC  values  should  be  based  on  the  site 
where  the  BAF  and  the  criterion  will  be 
applied  and  not  where  the  samples  were 
collected.  If  the  POC  and  DOC  values 
are  not  available  for  that  site,  then  data 


from  sites  expected  to  be  similar  to 
those  to  which  the  AWQC  is  being 
applied  can  be  used.  If  such  data  are 
unavailable,  then  the  default  values  for 
POC  and  DOC  can  be  used.  EPA  has 
developed  national  default  values  of 
0.48  mg/L  (4.8x10-7  kg/L)  for  POC  and 
2.9  mg/L  (2.9x10-6  kg/L)  for  DOC.  Both 
of  these  values  are  50th  percentile 
values  (medians)  based  on  an  analysis  of 
over  132,000  DOC  values  and  81,000 
POC  values  contained  in  EPA's  STORET 
data  base.  These  default  values  reflect 
the  combination  of  values  for  streams, 
lakes  and  estuaries  across  the  United 
States.  Based  on  these  data,  EPA  has 
also  derived  default  values  at  a  more 
disaggregated  level  (e.g.,  for  individual 
States  and  water  body  types)  which,  in 
some  situations,  may  provide  more 
appropriate  estimates  of  POC  and  DOC 
concentrations  associated  with  the  field 
BAF  study  than  the  national  default 
medians  listed  above.  Additional 
description  of  the  STORET  DOC/POC 
data  base  used  to  derive  the  default 
values,  including  POC  and  DOC 
information  presented  at  a  more 
disaggregated  level,  is  provided  in  the 
TSD.  The  Ko*  value  for  the  chemical 
will  be  the  same  as  used  for  deriving  the 
baseline  BAF  for  the  chemical. 

As  noted  above,  standardizing  BAFs 
based  on  the  freely  dissolved 
concentration  in  water  allows  a 
common  basis  for  averaging  BAFs  from 
several  studies.  However,  for  use  in 
criteria  development,  these  BAFs  must 
be  converted  back  to  values  based  on 
the  total  concentration  in  the  water  to  be 
consistent  with  monitored  water 
column  and  effluent  concentrations, 
which  are  typically  based  on  total 
concentrations  of  chemicals  in  the  • 
water.  This  is  done  simply  by 
multiplying  the  freely  dissolved 
baseline  BAF  by  the  fraction  of  the 
freely  dissolved  chemical  in  water 
bodies  where  criteria  are  to  be  set,  as 
shown  in  Equation  IIID-29. 

8.  Inorganic  Substances 

For  inorganic  chemicals,  either  (1)  a 
field-measured  BAF;  (2)  a  laboraton,'- 
measured  BCF  multiplied  by  a  field- 
measured  FCM;  or  (3)  a  laboratory- 
measured  BCF  should  be  used.  These 
measured  values  are  recommended 
because  no  method  is  available  for 
reliably  predicting  BCFs  or  BAFs  for 
inorganic  chemicals;  BCFs  and  BAFs 
vary  from  one  invertebrate  to  another, 
from  one  fish  to  another,  and  from  one 
tissue  to  another.  Unlike  nonpolar 
organic  chemicals,  lipid  normalization 
does  not  apply.  For  many  inorganic 
chemicals,  the  BCF  will  be  equal  to  the 
BAF.  In  other  words,  for  these 
chemicals  there  is  no  measurable 


bioaccumulation  from  food  or  other 
nonwater  sources.  There  are  exceptions 
however,  such  as  mercury  and 
selenium,  which  can  bioaccumulate 
substantially. 

9.  SAB  Comments 

EPA's  Science  Advisory  Board  has 
reviewed  the  BAF  methodology  three 
times  since  1992.  In  December  of  1992, 
SAB  issued  the  report  "Evaluation  of 
the  Guidance  for  the  Great  Lakes  Water 
Quality  Initiative"  (EPA-SAB-EPEC/ 
DWC-93-005).  The  SAB  reviewed  four 
technical  guidance  documents  for 
developing  water  quality  criteria  in  the 
Great  Lakes  Basin  as  a  part  of  the 
Proposed  Great  Lakes  Water  Quality 
Initiative  including  the  proposed  GLI 
BAF  methodology.  The  1992  SAB  report 
stated  that: 

The  subcommittee  finds  the  BAF 
procedure  is  more  advanced  and 
scientifically  credible  than  existing  BCF 
procedures.  The  use  of  the  BCF,  FCM, 
and  BAF  approach  appear  to  be 
fundamentally  sound.  However,  a  major 
inconsistency  exists  between  field  data 
for  some  chemicals  (Reinert,  1970)  and 
the  conceptual  model  of  Thomann 
(1989)  for  food  chain  derived  residues. 
Efforts  should  be  devoted  to  clarifying 
and  improving  the  documentation  and 
the  issues  discussed  below  with  a  view 
to  presenting  a  straight-forward 
procedure  with  associated  estimates  of 
confidence  levels.  It  is  the 
Subcommittee's  opinion  that  with  some 
modification  a  credible  BAF  estimation 
method  can  be  developed  exploiting 
present  knowledge.  Based  on  the  SAB 
comments.  EPA  revised  the  BAF 
methodology  and  finalized  the  GLI  in 
March  1995^ 

The  second  SAB  review  occurred  as 
part  of  the  overall  review  of  the 
Revisions  to  the  AWQC  methodology. 
The  SAB  provided  a  report  called 
"Review  of  the  Ongoing  Revisions  of  the 
Methodology  for  Deriving  National 
Ambient  Water  Quality  Criteria  for  the 
Protection  of  Human  Health  "  which 
stated: 

We  strongly  urge  the  Agency  to  base 
AWQC  on  sound  experimental  evidence  that 
bioaccumulation  does  occur,  rather  than  on 
hypothetical  assumptions  that 
bioaccumulation  might  occur.  The 
Committee  believes  that  the  strategy  of 
setting  AWQC  by  measuring  contaminant 
concentrations  in  certain  biota  and  then 
applying  either  a  BCF  or  a  BAF  to  calculate 
water  concentrations  mav  not  accurately 
reflect  the  complex  ways  in  which  the  real 
environment  operates.  Although  we  support 
EPA's  efforts  to  develop  well-validated  BAFs, 
for  the  time  being  the  Committee 
recommends  that  the  Agency  rely  more 
heavily  on  BCFs  rather  than  BAFs,  because 
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of  the  higher  likelihood  of  collecting  an 
adequate  BCF  data  base. 

Finally,  in  September  1995.  the  SAB 
provided  a  report  to  EPA  entitled 
"Commentarv  on  Bioaccumulation 
Modeling  Issues"  (SAB-EPEC/DVVC- 
COM-95-006).  The  report  was  the  result 
of  a  April  1994  consultation  with  the 
SAB  on  approaches  for  estimating 
bioaccumulation  potential  of  chemicals 
and  to  discuss  various  mass/balance/ 
food  web  models.  The  SAB  provided 
general  advice  on  how  and  when  EPA 
should  use  mass  balance/food  web 
models  to  estimate  bioaccumulation  and 
what  research  is  needed  to  improve 
model  predictions.  The  SAB  stated: 

In  summary,  while  the  Subcommittee 
agrees  that  mass  balance/food  web  models 
such  as  the  Thumann  model  hold  promise  for 
predicting  bioaccumulation  of  certain  types 
of  chemicals,  we  urge  the  Agencv  to  further 
field  test  the  models  for  additional  classes  of 
compnaunds  and  for  additional  environmental 
settings  and  assess  the  uncertainties  in  model 
prediction  prior  to  their  wide-spread 
application  m  a  regulatory  context.  Ongoing 
peer  review  should  be  an  integral  part  of  this 
process.  Finally,  the  use  of  models,  no  matter 
how  refined,  should  be  augmented  by 
appropriately  designed  laboratory  and  field 
experiments  and  monitoring. 

After  careful  consideration  and 
review  of  the  SAB's  comments.  EPA 
recommends  using  BAFs  in  the 
derivation  of  AWQC  because,  for  highly 
lipophilic  chemicals,  uptake  from 
aquatic  organisms  is  the  primary-  route 
of  exposure.  Failing  to  account  for  all 
routes  of  exposure,  including  ambient 
water  and  diet,  would  result  in  criteria 
which  are  under  protective  for  a 
substantial  portion  of  the  population.  In 
addition,  the  data  hierarchy  proposed 
above  relies  upon  using  the  most 
scientifically  sound  experimental 
evidence  of  bioaccumulation. 
Specifically,  the  first  and  second 
preference  for  deriving  BAFs  for  organic 
chemicals  relies  on  using  properly 
collected  and  analyzed  field  data  over 
predicted  bioaccumulation  factors  based 
on  models.  However,  in  the  absence  of 
field  data  for  a  chemical.  EPA  believes 
the  use  of  bioaccumulation  models  can 
be  used  in  establishing  the  regulatory 
criteria  when  the  models  have  been 
properly  validated.  Using  data  from  the 
Great  Lakes.  EPA  has  evaluated  the 
predictability  of  BAFs  determined  from 
the  Gobas  model  (and  those  determined 
from  BSAFs).  EPA  found  measured  and 
predicted  BAFs  to  be  generally  in  good 
agreement  when  field-measured  BAFs 
are  adjusted  to  account  for  the  lipid  and 
freely  dissolved  fractions.  Additional 
information  on  these  comparisons  is 
provided  in  the  TSD. 


10.  Issues  for  Public  Comment 

Comments  are  requested  on  the 
following  issues  in  the  proposal: 

1.  Is  the  suggested  hierarchy  for 
developing  BAFs  appropriate?  Are  there 
any  alternatives  to  the  four  methods  that 
could  be  used  to  derive  AWQC? 

2.  Is  the  procedure  for  estimating  the 
consumption-weighted  default  lipid 
value  of  2  percent  for  aquatic  species 
eaten  by  humans  and  the  data  used  for 
deriving  the  value  appropriate?  Are 
there  other  data  available  that  could  be 
used  to  calculate  the  default  lipid  value? 

3.  Are  there  alternatives  to  the 
equation  used  to  derive  the  freely 
dissolved  fraction  of  a  chemical 
appropriate?  If  yes,  what  data  support 
an  alternative  approach?  Are  there 
scientifically  defensible  alternatives  to 
EPA's  Kov^-based  estimate  of  Kdoc  and 

4.  Are  the  default  PGC  value  of  0.48 
mg/L  and  the  default  DOC  value  of  2.9 
mg/L  used  in  deriving  BAFs  appropriate 
as  national  defaults?  Are  the  water 
body-  and  State-specific  POC  and  DOC 
values  provided  in  the  TSD  appropriate? 
Are  there  additional  data  that  could  be 
used  to  derive  these  values? 

5.  What  approaches  could  be  used  to 
account  for  metabolism  in  the 
determination  of  a  BAF  and  what  data 
are  available  to  support  these 
approaches? 

6.  What  other  models  are  available 
that  could  be  used  to  predict  FCMs? 
What  are  the  data  that  support  these 
models?  Is  EPA's  choice  of  food  web 
structures  used  to  calculate  FCMs 
appropriate? 

7.  Is  EPA's  guidance  on  selecting 
reproducible  Ko^  values  appropriate? 
Which  of  the  two  options  for  selecting 
reproducible  K<,^  values  do  you 
consider  most  appropriate? 

8.  Should  properly  derived  field- 
measured  FCMs  take  precedence  over 
FCMs  derived  using  the  Gobas  (1993) 
model? 
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E.  Microbiology 

1.  Existing  Microbiological  Criteria 

The  1980  AWQC  National 
Methodology  did  not  address 
microbiological  criteria  for  the 
protection  of  human  health.  However, 
in  1986  EPA  published  a  document 
entitled  Bacteriological  Ambient  Water 
Quality  Criteria  for  Marine  and  Fresh 
Recreational  Water,  which  updated  and 
revised  bacteriological  criteria 
previously  published  in  1976  in  Quality 
Criteria  for  Water. 

The  microbiological  criteria 
developed  in  1986  are  based  on  research 
conducted  on  beaches  that  were 
officially  designated  for  swimming  and 
had  well-defined  sources  of  human  fecal 
pollution.  Researchers  examined  the 
relationship  between  swimming- 
associated  gastrointestinal  (GI)  illness 
and  ambient  densities  of  indicator 
bacteria.  EPA  concluded  from  these 
studies  that  measuring  the  densities  of 
the  indicator  organism  group 
recommended  in  the  1976  criteria,  the 
fecal  coliform,  is  inadequate.  The 
enumeration  of  the  recommended 
indicators  is  based  on  analytical 
procedures  described  in  USEPA  (1976). 
The  EPA  studies  demonstrated  that 
enterococci  densities  correlate  far  better 
with  swimming  illness  in  both  marine 
and  fresh  water  than  fecal  coliform 
densities.  Also,  E.coli,  a  specific 
bacterial  species  included  in  the  fecal 
coliform  group,  correlates  as  well  as 
enterococci  with  GI  illness  in  fresh 
water  but  does  not  correlate  as  well  in 
marine  water. 

The  recommended  densities  of 
indicator  organisms  [E.coli  and 
enterococci],  upon  which  the  1986 
criteria  are  based,  were  calculated  to 
approximate  the  degree  of  protection 


already  accepted  using  fecal  coliforms 
as  indicators.  The  current  EPA  criteria 
are  as  follows: 

Fresh  water:  E.  coli  not  to  exceed  126/ 
100  ml  or  enterococci  not  to  exceed  33/ 
100  ml; 

Marine  water;  enterococci  not  to 
exceed  35/100  ml. 

These  criteria  are  calculated  as  the 
geometric  mean  of  a  statistically 
sufficient  number  of  samples,  generally 
no  fewer  than  five,  equally  spaced  over 
a  30-day  period. 

No  single  sample  should  exceed  a 
one-sided  confidence  limit  (C.L.) 
calculated  using  the  following  as 
guidance; 

Designated  bathing  beach:  75%  C.L. 

Moderate  use  for  bathing:  82%  C.L. 

Light  use  for  bathing:  90%  C.L. 

Infrequent  use  for  bathing:  95%  C.L. 

These  confidence  limits  are  based  on 
a  site-specific  log  standard  deviation  or. 
if  site  data  are  not  sufficient  to  establish 
a  log  standard  deviation,  then  using  0.4 
as  the  log  standard  deviation  for  both 
indicators  in  fresh  water.  In  marine 
water  one  would  use  0.7  as  the  log 
standard  deviation. 

The  quantitative  relationship  between 
the  rates  of  swimming-associated  health 
effects  (acute  GI  infection)  and  bacterial 
indicator  densities  was  determined 
using  regression  analysis.  Linear 
relationships  were  estimated  from  data 
grouped  on  the  basis  of  summers  or 
trials  with  similar  indicator  densities. 
The  data  for  each  summer  were 
analyzed  by  pairing  the  geometric  mean 
indicator  density  for  a  summer  bathing 
season  at  each  beach  with  the 
corresponding  swimming-  associated  GI 
illness  rate  for  the  same  summer.  The 
swimming-associated  illness  rate  was 
determined  by  subtracting  the  GI  illness 
rate  in  non  swimmers  from  that  in 
swimmers.  These  two  variables  from 
multiple  beach  sites  were  used  to 
calculate  a  regression  coefficient,  y- 
intercept,  and  95  percent  confidence 
inter\'als  for  the  paired  data.  In  the 
marine  studies,  the  total  number  of 
points  for  use  in  regression  analysis  was 
increased  by  collecting  trial  days  with 
similar  indicator  densities  from  each 
study  location  and  placing  them  into 
groups.  The  swimming-associated 
illness  rate  was  determined  as  above,  by 
subtracting  non  swimmers'  illness  rate 
of  all  the  individuals  included  in  the 
grouped  trial  days  from  the  swimmers' 
illness  rate  during  these  same  grouped 
trial  days. 

2.  Plans  for  Future  Work 

EPA  recommends  no  change  at  this 
time  in  the  stringency  of  its  bacterial 
criteria  for  recreational  waters;  existing 
criteria  and  methodologies  from  1986 
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will  still  apply.  The  Agency  plans  to 
conduct  national  studies  on  improving 
indicators  together  with  epidemiology 
studies  for  new  criteria  development. 

EPA  will  consider  revising  the  criteria 
with  the  possible  inclusion  of  criteria 
for  other  primary-contact  waters  with 
reduced  swimming  or  full-body-contact 
use.  The  Agency  vvill  perform  critical 
evaluation  of  studies  of  the  health 
effects  of  recreational  water 
microbiology.  EPA  will  also  form  a 
group  of  e.xperts  from  EPA  program 
offices.  ORE),  and  the  regions  to  initiate 
development  of  consensus 
recommendations  on  the  development 
of  policy  and  criteria  methodologv, 
research  and  implementation  strategy 
for  a  comprehensive  recreational  waters 
program. 

The  Agency  expects  to  make  final 
recommendation  for  action  as  soon  as 
possible.  A  separate  Federal  Register 
proposal  with  revised  criteria  and 
methodology  is  anticipated  for 
publication  after  improved  indicator 
methods  and  associated  exposure  risks 
are  established.  In  1997,  EPA  will 
approve  a  new  24-hour  enterococcus 
test  for  recreational  waters  that  may  be 
used  as  an  alternative  to  the  48-hour 
test. 

3.  SAB  Comments 

(a)  The  SAB  believes  that  it  would  be 
highly  beneficial  to  establish  and 
implement  a  multi-  organizational 
working  group  made  up  of 
representatives  from  EPA.  CDC,  FDA, 
academia,  the  water  and  wastewater 
industry,  and  the  public. 

(b)  The  SAB  believes  that  despite  the 
desirability  of  and  need  for  a 
comprehensive  and  integrated  approach 
to  ambient  water  quality,  it  is 
unrealistic,  perhaps  inappropriate,  and 
in  all  likelihood  impossible  to  address 
all  of  the  water-related  exposure  routes 
of  microbial  health  effects  concerns 
under  this  regulatory  initiative. 

(c)  The  SAB  recommends  that  the 
process  of  developing  and  evaluating 
water  quality  criteria  for  microbes 
should  include  microbes  causing  fecally 
transmitted  diseases  other  than 
gastroenteritis.  Such  a  process  should 
also  include  microbes  causing  diseases 
of  the  skin,  respiratory  tract,  eye,  ear. 
nose,  throat,  and  perhaps  other  sites  of 
entry  and  infection. 

(d)  The  current  recreational-water 
quality  criteria  are  neither  appropriate 
for  nor  transferable  to  other  ambient 
waters.  These  criteria  were  intended  to 
address  only  those  pathogens  causing 
enteric  (GI)  illness. 

(e)  The  SAB  recommends  that  the 
likelihood  of  human  exposure  to 
different  types  of  ambient  water  be  the 


basis  for  identifying  the  types  of 
ambient  waters  for  which  criteria  need 
to  be  developed.  The  need  for  quality 
criteria  for  recreational  waters  has  been 
established;  however,  the  need  for  such 
criteria  for  some  other  waters  has  not 
been  established. 

(f)  The  SAB  believes  that  a  risk-based 
approach  to  criteria  for  pathogenic 
microorganisms  in  ambient  waters  is 
both  appropriate  and  feasible  for  at  least 
some  pathogens.  However,  the  SAB 
believes  that  this  approach  has  limited 
applicability  to  the  quality  criteria  for 
microbial  pathogens  in  ambient  waters. 

(g)  The  SAB  believes  that  further 
research  has  to  be  done  on  identifying, 
characterizing,  and  measuring  the 
virulence  determinants  of  microbial 
pathogens;  on  the  factors  governing  or 
influencing  the  expression  qf  these 
determinants  under  different 
environmental  conditions;  and  on  the 
role  of  other  factors  in  virulence 
expression,  such  as  host  factors. 

(h)  The  SAB  believes  that  the 
currently  approved  indicator  organisms 
in  beach  waters  are  probably 
appropriate  for  the  safety  of  bathing 
waters  against  GI  disease.  The  SAB 
believes  that  the  currently  accepted 
levels  of  the  bacterial  indicators  are  not 
uniformly  and  adequately  protective  of 
health  risks  from  non-GI  pathogens  in 
bathing  waters. 

(i)  The  SAB  believes  that  there  are 
candidate  alternative  indicators  worthy 
of  consideration  and  deserving  of 
investigation  for  improving  ambient- 
water  monitoring. 

The  EPA  Office  of  Water  agrees  with 
the  SAB  comments  for  all  the  above 
points.  The  Agency  makes  the  following 
recommendations: 

■  Future  criteria  development  should 
consider  the  risk  of  diseases  other  than 
gastroenteritis.  The  nature  and 
significance  of  other  than  the  classical 
waterbome  pathogens  are  to  some 
degree  tied  to  the  particular  type  of 
ambient  water. 

■  EPA  needs  to  consider  and 
evaluate  such  water-related  exposure 
routes  as  inhalation  and  dermal 
absorption  when  addressing  microbial 
health  effects. 

■  A  new  set  of  indicator  organisms 
may  need  to  be  developed  for  tropical 
water  if  it  is  proven  that  the  current 
fecal  indicators  can  grow  in  pristine 
waters  or  on  plants  in  the  tropics.  Some 
potential  alternative  indicators  to  be 
fully  explored  are  coliphage,  other 
bacteriophage,  and  Clostridium 
perfringens. 

■  Because  animal  sources  of 
pathogens  of  concern  for  human 
infection  such  as  Giardia, 
Cryptosporidium,  and  Salmonella  may 


be  waterbome  or  washed  into  water  and 
thus  become  a  potential  source  for 
infection,  they  must  not  be  ignored  in 
risk  assessment.  One  possible  approach 
to  estimating  levels  of  pathogens  from 
animal  sources  is  to  determine  the  ratios 
of  conventional  indicators  from  human 
sources  and  from  animal  sources. 
Alternatively,  new  indicators  could  be 
developed  that  are  specific  to  or  can 
discriminate  animal  sources.  The 
presence  of  such  indicator  pathogens 
together  with  a  predominance  of 
indicators  of  animal  wastes  would  help 
define  types  of  risks. 

■  EPA  needs  to  develop  additional 
data  on  secondary  infection  routes  and 
infection  rates  from  prospective 
epidemiology  studies  and  outbreaks. 

■  EPA  needs  to  improve  sampling, 
strategies  for  recreational  water 
monitoring  including  consideration  of 
rain  fall  and  pollution  events  to  trigger 
sampling. 

References  for  Microbiology 

USEPA.  1976.  Test  Methods  for  Eschericia 
coli  and  Enterococci  in  Water  by  the 
Membrane  Filter  Procedure.  EPA  600/4- 
85/076. 

F.  Other  Considerations 

1.  Minimum  Data  Considerations 

For  many  of  the  preceding  technical 
areas,  considerations  have  been 
presented  for  data  quality  in  developing 
toxicological  and  exposure  assessments. 
For  greater  detail  and  discussion  of 
minimum  data  recommendations,  the 
reader  is  referred  to  the  TSD  which 
accompanies  this  Federal  Register 
document. 

2.  Site-Specific  Criterion  Calculation 

The  1980  AWQC  National  Guidelines 
allowed  for  site-specific  modifications 
to  reflect  local  environmental 
conditions  and  human  exposure 
patterns.  The  methodology  stated  that 
"local"  may  refer  to  any  appropriate 
geographic  area  where  common  aquatic 
environmental  or  exposure  patterns 
exist.  Thus  "local"  may  signify  a 
Statewide,  regional,  river  reach  or  entire 
river. 

In  today's  Notice,  site-specific  criteria 
may  be  developed  as  long  as  the  site- 
specific  data,  either  toxicological  or 
exposure  related  is  justifiable.  For 
example,  a  State  should  use  a  site- 
specific  fish  consumption  rate  that 
represents  at  least  the  central  tendency 
(median  or  mean)  of  the  population 
surveyed  (either  sport  or  subsistence,  or 
both).  If  a  site-specific  fish  consumption 
rate  for  sport  anglers  or  subsistence 
anglers  is  lower  than  an  EPA  default 
value,  it  may  be  used  in  calculating 
AWQC.  To  justify  such  a  level  (either 
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higher  or  lower  than  EPA  defaults)  the 
State  should  present  survey  data  it  used 
in  arriving  at  the  site-specific  fish 
consumption  rate.  The  same  conditions 
apply  to  site-specific  calculations  of 
BAF,  percent  fish  lipid,  or  the  RSC.  In 
the  case  of  deviations  from  toxicological 
values  (IRIS  values:  verified  noncancer 
and  cancer  assessments),  EPA 
recommends  that  the  data  upon  which 
the  deviation  is  based  be  presented  to 
and  approved  by  the  Agency  before  a 
criterion  is  developed. 

3.  Organoleptic  Criteria 

The  1980  AWQC  National  Guidelines 
provided  for  the  development  of 
organoleptic  criteria  if  organoleptic  data 
were  available  for  a  specific 
contaminant.  The  methodology  also 
made  a  clear  distinction  that 
organoleptic  criteria  and  toxicity-based 
criteria  are  derived  from  completely 
different  endpoints  and  that 
organoleptic  criteria  have  no 
demonstrated  relationship  to  potential 
adverse  human  health  effects.  The  1992 
National  Experts  Workshop  participants 
and  the  Great  Lakes  Committees  of  the 
Initiative  both  recommended  EPA  to 
place  highest  priority  on  setting 
toxicity-based  criteria,  rather  than  using 
limited  resources  to  set  organoleptic 
criteria.  Both  efforts,  the  GLI  and  the 
National  Experts  Workshop  concluded 
that  organoleptic  effects,  while 
significant  from  an  aesthetic  standpoint, 
were  not  a  significant  health  concern 
and  did  not  merit  significant 
expenditures  of  time  and  effort.  While  it 
can  be  argued  that  organoleptic 
properties  indirectly  affect  human 
health  (people  may  drink  less  water  or 
eat  less  fish  due  to  objectionable  taste  or 
odor),  they  have  not  been  demonstrated 
to  result  in  direct  adverse  effects,  such 
as  cancer  or  other  types  of  toxicity. 

In  today's  Notice,  EPA  is  not 
recommending  a  methodology  for 
developing  organoleptic  criteria,  but 
rather  is  asking  for  comment  on  the 
following  questions:  1.  How  would 
organoleptic  criteria  be  used  if  the 
Agency  were  to  develop  new  criteria? 
(Could  they  be  used  in  a  similar  fashion 
to  the  secondary  standards  developed 
by  the  Agency's  National  Drinking 
Water  program?)  2.  Would  Organoleptic 
criteria  ultimately  be  counterproductive 
if  they  are  much  lower  than  toxicity- 
based  criteria? 

4.  Criteria  for  Chemical  Classes 

The  1980  AWQC  National  Guidelines 
allowed  for  the  development  of  criteria 
for  chemical  classes.  A  chemical  class 
was  defined  as  any  group  of  chemical 
compounds  which  were  reviewed  in  a 
single  risk  assessment  document.  The 


Guidelines  also  stated  that  in  criterion 
development,  isomers  should  be 
regarded  as  part  of  a  chemical  class 
rather  than  as  a  single  compound.  A 
class  criterion,  therefore,  was  an 
estimate  of  risk/safety  which  applied  to 
more  than  one  member  of  a  class.  It 
involved  the  use  of  available  data  on 
one  or  more  chemicals  of  a  class  to 
derive  criteria  for  other  compounds  of 
the  same  class  in  the  event  that  there 
were  insufficient  data  available  to 
derive  compound-specific  criteria.  The 
criterion  applied  to  each  member  of  the 
class,  rather  than  to  the  sum  of  the 
compounds  within  the  class.  The  1980 
methodology  also  acknowledged  that, 
since  relatively  minor  structural 
changes  within  the  class  of  compounds 
can  have  pronounced  effects  on  their 
biological  activities,  reliance  on  class 
criteria  should  be  minimized. 

The  1980  methodology  prescribed  the 
following  analysis  when  developing  a 
class  criterion: 

■  A  detailed  review  of  the  chemical 
and  physical  properties  of  the  chemicals 
within  the  group  should  be  made.  A 
close  relationship  within  the  class  with 
respect  to  chemical  activity  would 
suggest  a  similar  potential  to  reach 
common  biological  sites  within  tissues. 
Likewise,  similar  lipid  solubilities 
would  suggest  the  possibility  of 
comparable  absorption  and  distribution. 

■  Qualitative  and  quantitative  data 
for  chemicals  within  the  group  are 
examined.  Adequate  toxicological  data 
on  a  number  of  compounds  with  a 
group  provides  a  more  reasonable  basis 
for  extrapolation  to  other  chemicals  of 
the  same  class  than  minimal  data  on  one 
chemical  or  a  few  chemicals  within  the 
group. 

■  Similarities  in  the  nature  of  the 
toxicological  response  to  chemicals  in 
the  class  provides  additional  support  for 
the  prediction  that  the  response  to  other 
members  of  the  class  may  be  similar.  In 
contrast,  where  the  biological  response 
has  been  shown  to  differ  markedly  on  a 
qualitative  and  quantitative  basis  for 
chemicals  within  a  class,  the 
extrapolation  of  a  criterion  to  other 
members  is  not  appropriate. 

■  Additional  support  for  the  validity 
of  extrapolation  of  a  criterion  to  other 
members  of  a  class  could  be  provided  by 
evidence  of  similar  metabolic  and 
pharmacokinetic  data  for  some  members 
of  the  class. 

Today's  Notice  allows  for  the 
development  of  a  criterion  for  classes  of 
chemicals,  as  long  as  the  1980 
methodology  guidance  is  followed  and 
a  justification  is  provided  through  the 
analysis  of  mechanistic  data, 
pharmacokinetic  data,  structure-activity 
relationship  data,  and  limited  acute  and 


chronic  toxicity  data.  When  potency 
differences  between  members  of  a  class 
is  great  (such  as  in  the  case  of 
chlorinated  dioxins  and  furans).  toxicity 
equivalency  factors  (TEFs)  may  be  more 
appropriately  developed  than  one  class 
criterion.  The  Agency  requests 
comments  on  the  practice  of  developing 
criteria  for  classes  of  compounds  and 
whether  the  guidance  provided  here  is 
sufficient  to  ensure  that  class  criteria  are 
derived  appropriately. 

5.  Criteria  for  Essential  Elements 

The  1980  AWQC  National  Guidelines 
acknowledged  that  developing  criteria 
for  essential  elements,  particularly 
metals,  must  be  a  balancing  act  between 
toxicity  and  essentiality.  The  1980 
guidelines  state: 

that  the  criteria  must  consider  essentiality 
and  cannot  be  established  at  levels  which 
would  result  in  deficiency  of  the  element  in 
the  human  population.  The  difference 
between  the  RDA  and  the  daily  doses  causmg 
a  specified  risk  level  for  carcinogens  or  the 
ADIs  (now  RfDs)  for  noncarcinogens  defines 
the  spread  of  daily  doses  which  the  critenon 
may  be  derived.  Because  errors  are  inherent 
in  defining  both  essential  and  maximum- 
tolerable  levels,  the  criterion  is  derived  from 
the  dose  levels  near  the  center  of  such  dose 
ranges. 

In  today's  Notice,  EPA  endorses  the 
guidance  from  the  1980  methodology 
and  adds  that  the  process  for  developing 
criteria  for  essential  elements  should  be 
similar  to  that  used  for  any  other 
chemical  with  minor  modifications.  The 
RfD  represents  concern  for  one  end  of 
the  exposure  spectrum  (toxicity), 
whereas  the  RDA  represents  the  other 
end  (minimum  essentiality).  Where  the 
RDA  and  RfD  values  might  occasionally 
appear  to  be  similar  in  magnitude  to  one 
another,  it  does  not  imply 
incompatibility  of  the  two 
methodological  approaches,  nor  does  it 
imply  inaccuracy  or  error  in  either 
calculation. 

Appendix  IV.  Suminary  of  Ambient 
Water  Quality  Criteria  for  the 
Protection  of  Human  Health: 
Acrylonitrile  "> 

This  criteria  document  updates  the 
national  criteria  for  acrylonitrile  using 
new  methods  and  information  described 
in  this  Federal  Register  document  and 
Technical  Support  Document  (USEPA, 


"•This  is  a  preliminary  summary  of  a  criteria 
document  being  prepared  for  the  derivation  of  the 
Ambient  Water  Quality  Criteria  (.AWQC)  for  the 
protection  of  human  health  from  exposure  to 
acrylonitrile.  The  calculated  ,*iWQC  values 
presented  m  this  draft  are  subjeci  to  revision 
pending  inclusion  of  further  infor.nation 
concerning  exposure  as  well  as  ;i0isibie  changes  in 
the  toxicological  information  used  to  derive  the 
criterion 
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1998a)  to  calculate  ambient  water 
quality  criteria  These  new  methods 
include  approaches  to  determine  dose- 
response  relationships  tor  both 
carcinogenic  and  non-carcinogenic 
effects,  updated  information  for 
determining  exposure  factors  (e.g.. 
Values  for  fish  consumption),  e.xposure 
assumptions,  and  procedures  to 
determine  bioaccumulation  factors.  P'or 
more  detailed  information  please  refer 
to  the  U.S.  EP.\  Ambient  Water  Quality 
Criteria  (AVVQC)  document  for 
.■\crylonitrile  (USEPA.  1998b). 

Background  Information 

The  .-WVOC  is  being  derived  for 
acrylonitrile  (CAS  No.  107-13-1).  The 
chemical  formula  is  CiHuNi. 
Acrylonitrile  occurrence  in 
environmental  media  is  not  well- 
documented.  Several  regional  and  local 
drinking  water  surveys  were  found  and 
one  limited  studv  analvzed  ambient  air 
samples.  Limited  information  is  also 
available  on  acrylonitrile  migration  into 
foods  from  packaging  materials. 

.\crylonitrile  is  largely  used  in  the 
manufacture  of  copolymers  for  the 
production  of  acrylic  and  modacrylic 
fibers.  Other  major  uses  include  the 
manufacture  of  acrylonitrile-butadiene- 
styrene  (ABS)  and  styrene  acrylonitrile 
(SAN)  (used  in  production  of  plastics), 
and  nitrile  elastomers  and  late.xes.  It  is 
also  used  in  the  synthesis  of 
antioxidants,  pharmaceuticals,  dyes, 
and  surface-active  agents. 

According  to  the  U.S.  Environmental 
Protection  Agency's  (EPA)  Toxic 
Release  Inventory,  the  total  release  of 
acrylonitrile  into  the  environment  in 
1990  by  manufacturers,  was  8,077,470 
pounds.  The  two  largest  pathways  of 
release  were  underground  injection, 
which  accounted  for  61%  (or  4,925,276 
pounds)  of  the  total  release,  and 
emissions  into  the  air,  which  accounted 
for  39%  (or  3,148,049  pounds)  of  the 
total  release.  Release  of  acrylonitrile 
into  water  bodies  was  reported  at  3,877 
pounds  and  release  onto  land  was 
reported  at  268  pounds. 

A  baseline  BAF  of  1.5  was  calculated 
for  acrylonitrile.  The  baseline  BAF  was 
calculated  using  a  value  of  0.17  for  the 
log  Ko^  and  1.000  for  the  food-chain 
multiplier  (FCM)  at  trophic  level  4.  A 
value  of  0.17  was  selected  as  a  typical 
value  of  the  log  Ko*  for  acrylonitrile 
(USEPA  1998b).  A  value  of  1.000  was 
selected  as  the  FCM  for  trophic  level  4, 
reflective  of  top  predator  fish  based  on 
a  log  Ko^.  of  2.0  from  USEPA  (1998a). 
Using  these  data,  the  baseline  BAF  was 
calculated  as: 

K,-,^    *    FCM=(10'"')*  1.000=1.5 
(rounded  to  two  significant  digits). 


Based  upon  sufficient  evidence  from 
animal  studies  (multiple  tumor  types  in 
several  strains  of  rats  by  several  routes) 
and  limited  evidence  from  human 
studies  (lung  tumors  in  workers), 
positive  mutagenicity,  acrylonitrile  is 
considered  as  a  likely  human 
carcinogen  by  any  route,  A  linear 
approach  is  used  for  the  low  dose 
extrapolation. 

AWQC  Calculation 

For  Ambient  Waters  Used  ns  Drinking 
Water  Sources 


AWQC  =  RSD  X 


BW 


DI  +  5^{FI,  xBAF,) 


The  cancer-based  AWQC  was 
calculated  using  the  RSD  and  other 
input  parameters  listed  below: 
Where: 
RSD=Risk  specific  dose  (1.6  x  IQ-^mg/ 

kg-day  at  10"^  lifetime  risk) 
BW=Human  body  weight  assumed  to  be 

70  kg 
DI=Drinking  water  intake  assumed  to  be 

2  L/day  » 

FI=Fish  intake  at  trophic  level  i,  i=2,3, 

and  4;  total  intake  assumed  to  be 

0.01780  kg/day 
BAF=Bioaccumulation  factor  at  trophic 

level  i  (i=2,3,  and  4)  equal  to  1.03, 

1.02,  and  1,05  L/kg-tissue  for 

trophic  levels  2,3,  and  4, 

respectively. 
This  yields  concentrations  of  5.5  x 
10    "^  mg/L  (or  0.05  ^g/L),  for  a  lO^"* 
(one  in  a  million)  lifetime  cancer  risk. 

For  Ambient  Waters  Not  Used  as 
Drinking  Water  Sources 

When  the  water  body  is  to  be  used  for 
recreational  purposes  and  not  as  a 
source  of  drinking  water,  the  drinking 
water  value  (DI  above)  is  eliminated 
from  the  equation  and  it  is  substituted 
with  an  incidental  ingestion  value  (II). 
The  incidental  intake  is  assumed  to 
occur  from  swimming  and  other 
activities.  The  fish  intake  value  is 
assumed  to  remain  the  same.  The 
default  value  for  incidental  ingestion  is 
0.01  L/day.  When  the  above  equation  is 
used  to  calculate  the  AWQC  with  the 
substitution  of  an  incidental  ingestion  of 
0.01  L/day  an  AWQC  of  4.0  x  10  "'mg/ 
L  (or  4.0  (ig/L)  is  obtained  for  a  \0''= 
lifetime  cancer  risk. 

Site-Specific  or  Regional  Adjustments  to 
Criteria 

Several  parameters  in  the  AWQC 
equation  can  be  adjusted  on  a  site- 
specific  or  regional  basis  to  reflect 


regional  or  local  conditions  and/or 
specific  populations  of  concern.  These 
include  fish  consumption,  incidental 
water  consumption  as  related  to 
regional/local  recreational  activities, 
BAF  (including  factors  used  to  derive 
BAFs,  percent  lipid  of  fish  consumed  by 
target  population,  and  species 
representative  of  given  trophic  levels), 
and  the  relative  source  contribution. 
States  are  encouraged  to  make 
adjustments  using  the  information  and 
instructions  provided  in  the  Technical 
Support  Document  (USEPA,  1998a). 
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Appendix  V.  Summary  of  Ambient 
Wafer  Quality  Criteria  for  the 
Protection  of  Human  Health:  1,3- 
Dichloropropene  '"' 

This  criteria  document  updates  the 
national  criteria  for  1,3-DCP  using  new 
methods  and  information  described  in 
this  Federal  Register  document  and 
Technical  Support  Document  (USEPA, 
1998a)  to  calculate  ambient  water 
quality  criteria.  These  new  methods 
include  approaches  to  determine  dose- 
response  relationships  for  both 
carcinogenic  and  non-carcinogenic 
effects,  updated  information  for 
determining  exposure  factors  (e.g., 
values  for  fish  consumption),  exposure 
assumptions,  and  procedures  to 
determine  bioaccumulation  factors.  For 
more  detailed  information  please  refer 
to  the  U.S.  EPA  Ambient  Water  Quality 
Criteria  (AWQC)  document  for  1,3- 
Dichloropropene  (1,3-DCP)  (USEPA, 
1998b). 

Background  Information 

The  AVVQC  is  being  derived  for  1,3- 
Dichloropropene  (CAS  No.  542-75-6). 
The  chemical  formula  is  C:(H4Cl2  and 
molecular  weight  is  110.98  (pure 
isomers).  At  25°C,  the  physical  state  of 
1,3-DCP  is  a  pale  yellow  to  yellow 
liquid.  Dichloropropene  (DCP)  is  used 
as  soil  fumigant  in  the  United  States  to 
control  soil  nematodes  on  crops  grown 
in  sandy  soils.  The  EPA's  National 


"This  is  a  preliminary  summary  of  a  criteria 
document  being  prepared  for  the  derivation  of  the 
.^.mbien!  Water  Quality  Criteria  (AWQC)  for  the 
protection  of  human  health  from  exposure  to  1.3- 
dichioropropene.  The  calculated  .AWQC  values 
presented  in  this  draft  are  subject  to  revision 
pending  inclusion  of  further  information 
concerning  exposure  as  well  as  possible  changes  in 
the  toxicological  information  used  to  derive  the 
criterion. 
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Toxics  Inventory  data  base  reported  air 
emissions  of  18,820,000  pounds/year  in 
the  U.S.  (USEPA,  1996a).  Numerous 
studies  have  sampled  for  DCP  (and 
isomers)  in  drinking  water,  groundvi^ater 
and  surface  waters  across  the  U.S.  (Hall 
et  al,  1987;  Miller  et  al.,  1990;  RIDEM, 
1990;  Rutledge.  1987;  STORET,  1992). 
All  of  these  studies  report 
concentrations  of  1,3-DCP  usually  at  or 
below  the  detection  limits  (USEPA, 
1998b). 

The  AWQC  bioaccumulation  factor 
(BAF)  is  2.2  L/kg  of  tissue  for  1.3-DCP. 
This  BAF  is  based  on  the  total 
concentration  of  1,3-DCP  in  trophic 
level  four  biota  divided  by  the  total 
concentration  in  water,  assuming 
default  values  for  the  freely-dissolved 
fraction  and  lipid  content  of  consumed 
aquatic  organisms. 

The  cancer  risk  evaluation  of  1,3-DCP 
uses  the  new  methods  in  the  proposed 
cancer  guidelines  (USEPA,  1996),  which 
are  described  in  this  Federal  Register 
document  and  in  the  Technical  Support 
Document  (USEPA,  1998a).  Based  upon 
sufficient  evidence  from  animal  studies 
(multiple  tumor  types  in  several  species 
by  oral,  inhalation,  and  dermal  routes), 
positive  mutagenicity,  and  structural 
analogues,  1,3-DCP  is  considered 
"likely  to  be  carcinogenic  to  humans  by 
all  routes  of  exposure."  Based  on  the 
mutagenic  mode  of  action,  a  linear  low 
dose  approach  is  recommended. 

AWQC  Calculation 

For  Ambient  Waters  Used  as  Drinking 
Water  Sources 

The  cancer-based  AWQC  was 
calculated  using  the  RSD  and  other 
input  parameters  listed  below: 


AWQC  =  RSD  X 


BW 


D1  +  X(FI.><BAF,) 


Where: 

RSD=Risk  specific  dose  1.0  x  10"'  mg/ 

kg/day  (10-6  risk) 
BW=Human  body  weight  assumed  to  be 

70  kg 
DI=Drinking  water  intake  assumed  to  be 

2  L/day 
FI=Fish  intake  at  trophic  level  i,  i=2,3, 

and  4  total  intake  assumed  to  be 

0.01780  kg/day 
BAF=Bioaccumulation  factor  at  trophic 

level  i  (i=2,3,  and  4),  equal  to  2.32, 

1.86,  and  2.78  L/kg-tissue  for 

trophic  levels  2,3,  and  4, 

respectively. 
This  yields  a  value  of  3.4  x  10"^  mg/ 
L,  or  0.34  ^ig/L  (rounded  from  0.Q43  ng/ 
L). 


For  Ambient  Waters  Not  Used  as 
Drinking  Water  Sources 

When  the  water  body  is  used  for 
recreational  purposes  and  not  as  a 
source  of  drinking  water,  the  drinking 
water  value  is  eliminated  from  the 
equation  and  it  is  substituted  with  an 
incidental  ingestion  value.  The 
incidental  intake  is  assumed  to  occur 
from  swimming  and  other  activities. 
The  fish  intake  value  is  assumed  to 
remain  the  same.  The  default  value  for 
incidental  ingestion  is  0.01  L/day.  When 
the  above  equation  is  used  to  calculate 
the  AWQC  with  the  substitution  of  an 
incidental  ingestion  of  0.01  L/day  an 
AWQCofl.4-10-2mg/L(14  jig/L)  is 
obtained. 

Site-Specific  or  Regional  Adjustments  to 
Criteria 

Several  parameters  in  the  AWQC 
equation  can  be  adjusted  on  a  site- 
specific  or  regional  basis  to  reflect 
regional  or  local  conditions  and/or 
specific  populations  of  concern.  These 
include  fish  consumption;  incidental 
water  consumption  as  related  to 
regional/local  recreational  activities; 
BAF  (including  factors  used  to  derive 
BAFs,  percent  lipid  of  fish  consumed  by 
the  target  population,  and  species 
representative  of  given  trophic  levels); 
and  the  relative  source  contribution. 
States  are  encouraged  to  make 
adjustments  using  the  information  and 
instructions  provided  in  the  Technical 
Support  Document  (USEPA,  1998a). 
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Appendix  VI.  Summary  of  Ambient 
Water  Quality  Criteria  for  the 
Protection  of  Human  Health: 
Hexachlorobutadiene  '^ 

This  criteria  document  updates  the 
national  criteria  for  HCBD  using  new 
methods  and  information  described  in 
this  Federal  Register  document  and 
Technical  Support  Document  (USEPA. 
1998a)  to  calculate  ambient  water 
quality  criteria.  These  new  methods 


'"This  is  a  summary  of  a  criteria  document  bemg 
prepared  for  the  derivation  of  the  .Ambient  Water 
Quality  Criteria  (.AWQC)  for  the  protection  of 
human  heahh  from  exposure  to  HCBD.  The 
calculated  AWQC  values  presented  in  this  draft  are 
subject  to  revision  pending  inclusion  of  further 
information  concerning  exposure  as  well  as 
possible  changes  in  the  toxicological  information 
used  to  derive  the  criterion. 


include  approaches  to  determine  dose- 
response  relationships  for  both 
carcinogenic  and  non-carcinogenic 
effects,  updated  information  for 
determining  exposure  factors  (e.g.. 
values  for  fish  consumption),  exposure 
assumptions,  and  procedures  to 
determine  bioaccumulation  factors.  For 
more  detailed  information  please  refer 
to  the  U.S.  EPA  Ambient  Water  Quality 
Criteria  (AWQC)  document  for 
hexachlorobutadiene  (HCBD)(USEPA. 
1998b). 

Background  Information 

The  AWQC  is  being  derived  for 
hexachlorobutadiene  (CAS  No.  87-68- 
3).  The  chemical  formula  is  C^Cle  and 
molecular  weight  is  260.76.  At  25°C, 
HCBD  is  a  colorless  liquid.  HCBD  is 
used  as  a  solvent  in  chlorine  gas 
production,  as  an  intermediate  in  the 
manufacture  of  rubb>er  compounds  and 
lubricants,  and  as  a  pesticide.  The  EPA's 
National  Toxics  Release  Inventory  data 
base  reported  total  emissions  to  the 
environment  in  1990  of  5,591  pounds/ 
year  in  the  U.S.,  of  which  4,906  pounds 
was  to  air.  Numerous  studies  have 
sampled  for  HCBD  in  drinking  water, 
ground  water  and  surface  waters  across 
the  U.S.  (see  USEPA  1998b  for  a 
summary).  The  vast  majority  of  samples 
are  at  trace  levels  or  below  the  detection 
limits  (DL=0.1  mg/L). 

The  AWQC  bioaccumulation  factor 
(BAF)  is  620  L/kg  of  tissue  for  HCBD, 
This  BAF  is  based  on  the  total 
concentration  of  HCBD  in  trophic  level 
four  biota  divided  by  the  total 
concentration  in  water,  assuming 
default  values  for  the  freely-dissolved 
fraction  and  lipid  content  of  consumed 
aquatic  organisms. 

The  cancer  risk  evaluation  of  HCBD 
uses  the  new  methods  described  in  this 
Federal  Register  Notice  and  in  the 
Technical  Support  Document  (USEPA, 
1998a).  Based  on  a  renal  tumor  finding 
in  one  chronic  feeding  study  at  one  high 
dose  in  one  species  (both  sexes  of 
Sprague-Dawley  rats),  "via  oral  route. 
HCBD  is  considered  as  likely  to  be 
carcinogenic  to  humans  only  at  very 
high  exposure  conditions,  where 
significant  renal  toxicity  occurs."  There 
is  some  mutagenic  activity  in  the 
presence  of  metabolic  activation.  Thus, 
a  mutagenic  mode  of  action  cannot  be 
ruled  out.  As  a  result,  both  the  cancer- 
based,  linear  low  dose  approach  and  the 
non-linear  margin  of  exposure 
approaches  are  used  for  deriving  the 
AWQC. 
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xWV'QC  Calculation 

For  Ambient  IVaters  Used  as  Dnnkina 
IVater  Sources 

The  cancer-based  AVVQC  was 
calculated  using  the  RSD  and  other 
input  parameters  listed  below: 


AWQC  =  RSDx| 


BW 


i=2 


''J 


Where: 

RSD  =  Risk  specific  dose  2.5  x  10~'^  mg/ 

kg/day  (10 -»  risk) 

BW  =  Human  body  weight  assumed  to 
be  70  kg 

DI  =  Drinking  water  intake  assumed  to 

be  2  L/day 
FI  =  Fish  intake  at  trophic  level  i,  i=2,3, 

and  4;  total  intake  assumed  to  be 

0.01780  kg/day 

BAF  =  Bioaccumulation  factor  at  trophic 
level  i  {i=2.3,  and  4)  equal  to  1,518. 
2,389,  and  1,294  L/kg-tissue  for 


trophic  levels  2,3,  and  4, 
respectively. 

This  yields  a  value  of  4.6  x  10- "S  mg/ 
L,  or  0.046  ^lg/L  (rounded  from  0.0462 

The  AVVQC  using  the  margin  of 
exposure  approach  was  calculated  using 
the  following  equation  and  input 
parameters  listed  below. 


AWQC 


Pdp 
SF 


-RSC    X 


BW 


DI  +  ^(FI,xBAF,) 


where: 

Pdp  =  Point  of  departure  {0.054  mg/kg, 

dav] 
SF  =  Safety  factor  nf  300 
RSC  =  Relative  source  contribution  from 

air  of  1.2x10"-^  mg/kg-dav. 

subtracted  in  this  case 
3VV  =  Human  body  weight  assumed  to 

be  70  kg 
DI  =  Drinking  water  intake  assumed  to 

be  2  L/dav 
FI  =  Fish  intake  at  trophic  level  i,  i  =  2.3. 

and  4;  total  intake  assumed  to  be 

0.01780  kg/dav 
B.^F  =  Bioaccumulation  factor  at  trophic 

level  1  (i=2,3,  and  4)  equal  to  1,518, 

2,389,  and  1,294  L/kg-tissue  for 

trophic  levels  2,3,  and  4, 

respectivelv. 
This  yields  an  AVVQC  of  1,1  x  10-4 
mg/L  (0.11  ■•ug/L). 

For  Ambient  Waters  \ot  Used  as 
Drinking  Water  Sources 

When  the  waterbody  is  used  for 
recreational  purposes  and  not  as  a 
source  of  drinking  water,  the  drinking 


water  value  is  eliminated  from  the 
equation  and  it  substituted  with  an 
incidental  ingestion  value.  The 
inc:idental  intake  is  assumed  to  occur 
from  swimming  and  other  activities. 
The  fish  intake  value  is  assumed  to 
remain  the  same.  The  default  value  for 
incidental  ingestion  is  0.01  L/day.  When 
the  linear  approach  is  used  to  calculate 
the  AVVQC  with  the  substitution  of  an 
incidental  ingestion  of  0.01  L/day  a 
cancer-based  AVVQC  of  4.9  x  10"'  mg/ 
L  (or  0.049  ^g/L,  rounded  from  0.0487 
|ig/L)  is  obtained.  When  the  non-linear 
m.argin  of  exposure  approach  is  used 
with  the  substitution  of  an  incidental 
ingestion  of  0.01  L/day,  the  AWQC  is 
1.2  X  10--*  mg/L  (or  0.12  tig/L,  rounded 
from  0.117  ^g/L). 

Site-Specific  or  Regional  Adjustments  to 
Criteria 

Several  parameters  in  the  AVVQC 
equations  can  be  adjusted  on  a  site- 
specific  or  regional  basis  to  reflect 
regional  or  local  conditions  and/or 


specific  populations  of  concern.  These 
include  fish  consumption;  incidental 
water  consumption  as  related  to 
regional/local  recreational  activities; 
BAF  (including  factors  used  to  derive 
BAFs,  percent  lipid  of  fish  consumed  by 
the  target  population,  and  species 
representative  of  given  trophic  levels); 
and  the  relative  source  contribution. 
States  are  encouraged  to  make 
adjustments  using  the  information  and 
instructions  provided  in  the  Technical 
Support  Document  (USEPA,  1998a). 

References 

USEPA.  1998a.  Ambient  Water  Quality 
Criteria  Derivation  .Methodology — Human 
Health.  Technical  Support  Document. 
Final  Draft.  EPA  822-B-98-005.  Office  of 
Water.  Washington,  DC.  luly. 

USEPA.  1998b.  Ambient  Water  Quality 
Criteria  for  the  Protection  of  Human 
Health:  Hexachlorobutadiene  (HCBD).  EPA 
822-R-98-O04. 

[PR  Doc.  98-21517  Filed  8-13-98:  8:45  am] 

BILUNG  CODE  S560-60-P 


Friday 

August  14,  1998 


Part  III 


Library  of  Congress 

Copyright  Office 

List  Identifying  Copyrights  Restored 
Under  the  Uruguay  Round  Agreements 
Act  for  Which  Notices  of  Intent  to 
Enforce  Restored  Copyrights  Were  Filed 
in  the  Copyright  Office;  Notice 


L J 


43830 


Federal  Register/ Vol.  63.  No.   157 /Friday,  August  14,  1998 /Notices 


LIBRARY  OF  CONGRESS 

Copyright  Office 
[Docket  No.  97-3E] 

Copyright  Restoration  of  Works  In 
Accordance  With  the  Uruguay  Round 
Agreements  Act;  List  Identifying 
Copyrights  Restored  Under  the 
Uruguay  Round  Agreements  Act  for 
Which  Notices  of  Intent  to  Enforce 
Restored  Copyrights  Were  Filed  in  the 
Copyright  Office 

AGENCY:  Copyright  Office.  Library  of 

Congress. 

action:  Publication  of  Ninth  List  of 

Notices  of  Intent  to  Enforce  Copyrights 

Restored  Under  the  Uruguay  Round 

Agreements  Act. 

summary:  The  Copyright  Office  is 
publishing  its  ninth  list  of  restored 
copyrights  for  which  it  has  received  and 
processed  Notices  of  Intent  to  Enforce  a 
copyright  restored  under  the  Uruguay 
Round  Agreements  Act.  Publication  of 
the  lists  creates  a  record  for  the  public 
to  identify  copyright  owners  and  works 
whose  copyright  has  been  restored  for 
which  Notices  of  Intent  to  Enforce  have 
been  filed  with  the  Copyright  Office. 
EFFECTIVE  DATE:  August  14,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  ].  Kretsinger,  Assistant  General 
Counsel,  or  Charlotte  Douglass. 
Principal  Legal  Advisor  to  the  General 
Counsel,  Copyright  GC/I&R,  Post  Office 
Box  70400,  Southwest  Station. 
Washington.  D.C.  20024.  Telephone; 
(202)  707-8380.  Telefax:  (202)  707- 
8366. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Uruguay  Round  General 
Agreement  on  Tariffs  and  Trade  and  the 
Uruguay  Round  Agreements  Act 
(UR.^A)  (Public  Law  103-465:  108  Stat. 
4809  (1994))  provide  for  the  restoration 
of  copyright  in  certain  works  that  were 
in  the  public  domain  in  the  United 
States.  Under  section  104A  of  title  17  ' 
of  the  United  States  Code  as  provided 
by  the  URAA,  copyright  protection  was 
restored  on  January  1.  1996.  in  certain 
works  by  foreign  nationals  or 
domiciliaries  of  World  Trade 
Organization  (WTO)  or  Berne  countries 
that  were  not  protected  under  the 


I  The  URAAs  amendment  of  17  U.S.C.  104A 
replaced  section  104.A.  under  the  North  .American 
Free  Trade  Agreement  Implementation  .Act  (Public 
Law  103-182.  107  Stat.  2057,  2115  (1993)).  The 
Uruguay  Round  Trade  .Agreements,  Texts  of 
Agreements.  Implementing  Bill.  Statement  of 
Administrative  .Action,  and  Required  Supporting 
Statements.  H.R.  Doc.  No.  316.  103d  Cong..  2d  Sess. 
324  (1994).  See  60  FR  50414  (Sept.  29.  1995). 


copyright  law  for  the  reasons  listed 
below  in  (2).  Specifically,  for  restoration 
of  copyright,  a  work  must  be  an  original 
work  of  authorship  that  on  the  date  of 
restoration: 

(1)  was  not  in  the  public  domain  in 
its  source  country  through  expiration  of 
term  of  protection: 

(2)  was  in  the  public  domain  in  the 
United  States  due  to: 

(i)  noncompliance  with  formalities 
imposed  at  any  time  by  United  States 
copyright  law,  including  failure  of 
renewal,  publishing  the  work  without  a 
proper  notice,  or  failure  to  comply  with 
any  manufacturing  requirements; 

fii)  lack  of  subject  matter  protection  in 
the  case  of  sound  recordings  fixed 
before  February  15,  1972;  or 

(iii)  lack  of  national  eligibility  {e.g., 
the  work  is  from  a  country  with  which 
the  United  States  did  not  have  copyright 
relations  at  the  time  of  the  work's 
publication);  and 

(3)  has  at  least  one  author  (or  in  the 
case  of  sound  recordings,  rightholder) 
who  was,  at  the  time  the  work  was 
created,  a  national  or  domiciliary  of  an 
eligible  country.  If  the  work  was 
published,  it  must  have  been  first 
published  in  an  eligible  country  and  not 
published  in  the  United  States  within 
30  days  of  first  publication.  See  17 
U.S.C.  104A(h)(6). 

A  work  meeting  these  requirements  is 
protected  "for  the  remainder  of  the  term 
of  copyright  that  the  work  would  have 
otherwise  been  granted  in  the  United 
States  if  the  work  never  entered  the 
public  domain  in  the  United  States."  17 
U.S.C.  104A(a)(l)(B). 

Under  the  URAA.  copyright  in 
restored  works  vests  automatically  on 
the  date  of  restoration.  17  U.S.C. 
104A(a)(l){A).  That  date  is  January  1, 
1996.  if  the  particular  nation  was 
already  a  member  of  the  World  Trade 
Organization  (WTO)  or  the  Berne 
Convention.  Otherwise,  the  effective 
date  of  restoration  is  the  date  of  a 
particular  nation's  adherence  to  the 
WTO  or  the  Berne  Convention  or  the 
date  when  the  President  issues  a 
proclamation  extending  copyright 
restoration  to  that  nation. 

Although  the  copyright  owner  may 
immediately  enforce  the  restored 
copyright  against  individuals  who 
infringe  his  or  her  rights  on  or  after  the 
effective  date  of  restoration,  the 
copyright  owner's  right  to  enforce  the 
restored  copyright  is  delayed  against 
reliance  parties.  Typically,  a  reliance 
party  is  one  who  was  already  using  the 
work  before  December  8,  1994,  the  date 
the  URAA  was  enacted.  See  17  U.S.C. 
104A(h)(4).  Before  a  copyright  owner 
can  enforce  a  restored  copyright  against 
a  reliance  party,  the  copyright  owner 


must  file  a  Notice  of  Intent  (NIB)  with 
the  Copyright  Office  or  serve  an  NIE  on 
such  a  party. 

An  NIE  may  be  filed  in  the  Copyright 
Office  within  24  months  of  the  date  of 
restoration  of  copyright.  Alternatively, 
an  owner  may  serve  an  NIE  on  an 
individual  reliance  party  at  any  time 
during  the  term  of  copyright;  however, 
such  notices  are  effective  only  against 
the  party  served  and  those  who  have 
actual  knowledge  of  the  notice  and  its 
contents.  NIEs  appropriately  filed  with 
the  Copyright  Office  and  published 
herein  serve  as  constructive  notice  to  all 
reliance  parties. 

II.  Administrative  Processing 

Pursuant  to  the  URAA,  the  Office  is 
publishing  its  ninth  four-month  list 
identifying  restored  works  for  notices  of 
intent  to  enforce  a  restored  copyright 
filed  with  the  Office.  17  U.S.C.' 
104A(e)(l)(B).  The  earlier  lists  were 
published  between  May  1,  1996,  and 
April  17,  1998.  61  FR  19372  (May  1. 
1996),  61  FR  46134  (Aug.  30,  1996),  61 
FR  68454  (Dec.  27,  1996),  62  FR  20211 
(April  25,  1997),  62  FR  44842  (Aug.  22. 
1997),  62  FR  66766  (Dec.  19,  1997),  63 
FR  5142  (Jan.  30,  1998),  and  63  FR 
19287  (April  17,  1998).  To  allow  for 
processing  this  NIE  information,  the 
Office  closed  the  record  for  publication 
three  days  before  forwarding  this  record 
for  publication.  Accordingly,  the  NIEs 
listed  herein  are  those  entered  into  the 
public  records  of  the  Office  between 
January  21,  1998  and  August  5,  1998. 
Any  NIEs  timely  received  in  the 
Copyright  Office  but  not  processed  by 
August  5,  1998,  would  appear  on  a  new 
four-month  list,  and  be  published  on 
December  11,  1998. 

NIEs  for  works  restored  to  copyright 
on  January  1,  1996,  must  have  been 
postmarked  on  or  before  December  31, 
1997,  to  be  accepted  in  the  Copyright 
Office  for  publication  in  the  Federal 
Register.  See  17  U.S.C.  104A(d)(2).  NIEs 
that  were  received  in  the  Office  too  late 
for  Federal  Register  publication  (i.e., 
beyond  their  source  country's  24-month 
eligibility  period)  will  be  returned  to  the 
remitter  unrecorded,  and  the  fee  will  be 
refunded.  On  the  other  hand,  owners  of 
works  that  are  still  within  their  eligible 
filing  period  may  continue  to  file  such 
notices  with  the  Copyright  Office, 
receive  constructive  notice,  and  have 
their  titles  published  by  the  Office  in 
the  Federal  Register.  Because  the  period 
for  filing  NIEs  in  the  Office  for  most  all 
countries  2  eligible  to  file  has  ended,  the 


-  NTEs  for  works  whose  source  country  is  Angola 
may  be  filed  in  the  Copyright  Office  no  later  than 
November  30.  1998:  NIEs  for  works  whose  source 
country  is  Mongolia  may  be  filed  no  later  than 
January  28.  1999. 
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Office  will  publish  a  new  four  month 
list  only  in  the  event  that  it  receives 
new  or  Correction  NIEs  from  currently 
eligible  remitters,  or  from  nationals  of 
source  countries  made  newly  eligible  by 
reason  of  adherence  to  the  Berne 
Convention,  the  World  Trade 
Organization,  or  Presidential 
proclamation. 

III.  Correction  of  Previously  Filed  NIEs 

Correction  NIEs  for  major  errors 
(essentially,  major  errors  in  title  and 
owner  information)  on  any  NIE  filed 
must  be  submitted  within  the  eligibility 
period.  37  CFR  201.34  (d)(6){i).  Minor  ' 
errors  may  be  corrected  at  any  time 
without  regard  to  eligibility  for  filing, 
pursuant  to  the  interim  regulation  on 
Correction  NIEs,  published  at  62  FR 
55736  (Oct.  28,  1997). 

IV.  On-line  Availability  of  NIE  Lists 

Using  the  information  provided 
herein,  one  may  search  the  Office's 
database  to  obtain  additional 
information  about  a  particular  NIE.  NIEs 
are  located  in  what  is  known  as  the 
Copyright  Office  History  Documents 
(COHD)  file,  which  is  available  from 
computer  terminals  located  in  the 
Copyright  Office  itself  or  from  terminals 
located  in  other  parts  of  the  Library  of 
Congress  through  the  Library  of 
Congress  Information  System  (LOCIS). 
Alternative  ways  to  connect  through 
Internet  are  (i)  the  World  Wide  Web 
(WWW),  using  the  Copyright  Office 
Home  Page  at:  http://www.loc.gov/ 
copyright;  or  (ii)  connect  directly  to 
LOCIS  through  the  telnet  address  at 
locis.loc.gov.  WWW  is  available  24 
hours  a  day.  LOCIS  is  available  24  hours 
a  day  Monday  through  Friday,  U.S. 
Eastern  Time;  Saturday,  until  5  p.m.; 
and  Sunday  after  11  a.m.  -' 

Information  available  online  includes; 
the  title  or  brief  description  if  untitled; 
an  English  translation  of  the  title;  the 
alternative  titles  if  any;  the  name  of  the 
copyright  owner  or  owner  of  one  or 
more  exclusive  rights,  the  date  of  receipt 
of  the  NIE  in  the  Copyright  Office;  the 
date  of  publication  in  the  Federal 
Register;  and  the  address,  telephone  and 
telefax  number  of  the  copyright  owner. 
If  given  on  the  NIE,  the  online 
information  will  also  include  the 
author,  the  type  of  work,  and  the  rights 
covered  by  the  notice.  See  37  CFR 
201.33(f).  For  the  purpose  of  researching 
the  full  Office  record  of  NIEs  on  the 
Internet,  the  Office  has  made  online 
searching  instructions  accessible 
through  the  Copyright  Office  Home 


'Not  all  files  are  available  after  9:30  p.m.  on 
weekdays.  On  Sundays,  all  files  may  not  be 
available  from  5  p.m. -8  p.m. 


Page.  Researchers  can  access  them 
through  the  Library  of  Congress  Home 
Page  on  the  WorldVVide  Web  by 
selecting  the  copyright  link.  Select  the 
menu  item  "Copyright  Office  Records" 
and/or  "URAA.  GATT  Amends  U.S. 
law."  In  addition  to  online  records, 
images  of  the  complete  NIEs  as  filed  are 
on  optical  disc  and  available  from  the 
Copyright  Office. 

V.  Alien  Properties  Custodian  Act 

The  URAA  does  not  restore  copyright 
protection  to  "[ajny  work  in  which  the 
copyright  was  ever  owned  or 
administered  by  the  Alien  Property 
Custodian  and  in  which  the  restored 
copyright  would  be  owned  by  a 
government  or  instrumentalitv  thereof." 
17  U.S.C.104A(a)(l)(B)(2).  For  those 
seeking  to  determine  whether  or  not  this 
exclusion  applies  to  a  particular  work, 
the  Office  published  background 
information  at  63  FR  19289  (April  17, 
1998). 

VI.  Scope  of  NIE  Recordation 

Under  the  URAA,  the  owner  of  a  right 
in  a  restored  work  may  file  an  NIE  to 
notify  reliance  parties  of  its  intention  to 
enforce  its  right.  The  Copyright  Office  is 
required  by  law  to  publish  in  the 
Federal  Register  "lists  identifying 
restored  works  and  the  ownership 
thereof  if  a  notice  of  intent  to  enforce  a 
restored  copyright  has  been  filed."  17 
U.S.C.  104A(e)(l)(B)(I).  The  Office  does 
not  research  the  facts  stated  in  Notices 
of  Intent  to  Enforce  to  determine 
whether  a  work  is  or  is  not  eligible  for 
restoration.  Nor  does  the  Office 
adjudicate  between  competing  parties 
who  have  filed  NIEs  for  identical  works. 
(Under  section  104A,  however,  a 
material  false  statement  knowingly 
made  with  respect  to  any  restored 
copyright  identified  in  an  NIE  makes 
void  all  claims  and  assertions  made 
with  respect  to  such  restored  copyright. 
17  U.S.C.  104A(e)(3).).  Accordingly,  the 
filing  of  an  NIE  indicates  only  that  a 
party  claims  rights  in  a  restored  work, 
and  does  not  represent  a  determination 
by  the  Copyright  Office  that  this  claim 
is  valid.  In  all  cases,  the  validity  of  such 
a  claim  is  governed  by  the  terms  of  the 
relevant  law,  including  the  URAA,  as 
applied  to  the  relevant  facts. 

VII.  Ninth  List  of  Notices  of  Intent  To 
Enforce 

The  following  restored  works  are 
listed  alphabetically  by  copyright 
owner;  multiple  works  owned  by  a 
particular  copyright  owner  are  listed 
alphabetically  by  title.  Works  having 
more  than  one  copyright  proprietor  are 
listed  under  the  first  owner  and  cross- 
referenced  to  the  succeeding  owner(s). 


A  cross-reference  to  the  composite 
owner  (e.g..  Title  I  owned  by  "A  B  &  C") 
will  state.  "SEE  .^  B  &  C"  at'the  listing 
for  each  individual  owner  (e.g..  for 
Owner  A.  for  Owner  B  and  for  Owner 
C). 

Art  Theatre  Guild  of  Japan  Company, 
Ltd..  Cinemahaute  Company.  Ltd. 

Hipokuratesu-tachi. 

Art  Theatre  Guild  of  Japan  Company, 
Ltd..  Takahashi  Productions,  Kokusai 
Hoei  Company,  Ltd. 

Tattoo  ari. 

Authors  Rights  Restoration  Corporation, 
Inc. 

Aguiluchos  Mexicanos. 

El  agula  y  el  nopas. 

Al  filo  de  los  machetes. 

Amor  a  la  vida. 

Amor  en  la  sombra. 

Un  amor  exirano. 

El  amor  tiene  cara  de  mujer. 

El  angel  del  silencio. 

Los  ardores  de  mi  ahijada. 

Asesino  trasvesti. 

Ay  que  rechulo  es  puebla. 

Bamba. 

El  bano  de  Afrodita. 

La  barca  de  oro. 

Barridos  y  regados. 

Bartolo  toca  la  flauta. 

Bel  ami. 

Blue  Demon  contra  las  diabolicas. 

Blue  Demon  contra  los  cerebros 

infemales. 
Blue  Demon  el  demonio  azul. 
Blue  Demon  vs.  las  Mujeres  Arana. 
Bodas  de  oro. 
Caballeria  del  imperio. 
Cabarets  de  frontera. 
Cabo  de  homos. 
Camino  de  Sacramento. 
Cascara  contra  bikini. 
El  caso  de  la  mujer  asesinadita. 
El  chicano  justiciero. 
Conserje  en  condominio. 
Corazon  salvaje. 
Corazones  de  Mexico. 
Cri  cri  el  grillito  cantor. 
Cuando  acaba  la  noche. 
Cur\'as  peligrosas. 
El  derecho  de  nacer. 
La  Diana  cazadora 
Dona  diabla. 
Donde  estas  corazon? 
Dueno  y  senora. 
La  dulce  enemiga. 
La  edad  de  la  inocencia. 
El  embajador. 
Ensename  a  besar. 
La  entrega. 

Este  vampiro  es  un  tiro. 
La  fierecilla  del  puerto, 
Fugitivo  en  la  noche. 
Gente  violenta. 
La  golondrina. 


43832 


Federal 


Register  /  V'ol 


63,  No.   157 /Friday,  August  14.  1998 /Notices 


Los  guaruras. 

Hasta  que  llovio  en  Sayula. 

La  iiermana  blanca. 

E!  hermano  Pedro. 

La  hija  de  la  Camelia. 

El  hijo  de  nadie. 

Hombre  o  demonio. 

Horizontes  de  sangre. 

Impaciente  del  corazon. 

El  indomable  solitario. 

Isla  para  dos. 

Jesus  nuestro  senor. 

El  Jinete  justiciero. 

linete  justiciero  en  retando  a  la  muerte. 

Juarez  y  Maximiliano. 

Las  limpias. 

Mafia  de  la  frontera. 

La  malaguena. 

Mama  Dolores. 

Maria. 

Maria  Magdalena. 

Mascara  contra  bikini. 

Los  matones  del  norte. 

Medianoche. 

El  ministro  y  yo. 

Mision  suicida. 

La  mujer  que  no  tuvo  infancia. 

La  mujer  que  quiere  a  dos. 

La  mujer  que  yo  ame. 

Mujeres  sin  manana. 

Un  mulato  llamado  Martin. 

El  narco  (duelo  rojo). 

Natacha. 

Negro  es  mi  color 

No  the  enganes  corazon. 

La  noche  del  pecado. 

Nunca  es  tarde  para  arnar. 

Oro  maldito. 

Oro,  sangre  y  sol. 

El  Padre  Morelos. 

La  paloma. 

Pancho  Villa  vs.  Martin  Corono, 

Para  siempre  amor  mio. 

El  patrullero  777. 

Pistoleros  asesinos. 

Pistoleros  bajo  el  sol. 

Prisonera  del  pasado. 

Pueblo  de  odios. 

Pueblo  en  armas. 

Que  dios  me  perdone. 

Quiero  ser  artista. 

Rancho  de  mis  recuerdos. 

Rayando  el  sol. 

El  rayo  del  sur. 

La  reina  de  la  opereta. 


Reina  de  reinas. 

El  reina  del  sur. 

Revolucion  (la  sombra  del  panico). 

El  rey  de  Mexico. 

Sabras  que  te  quiero. 

San  Juan  de  Dios  es  Jalisco. 

Sangre  en  el  ruedo. 

Santo  contra  cerebro  del  mal. 

Santo  contra  el  cerebro  diabolico. 

Santo  contra  el  conde  dracula. 

Santo  contra  hombres  in  females. 

Santo  contra  la  magia  negra. 

Santo  contra  los  zombies. 

Santo  en  el  museo  de  cera. 

Santo  en  la  venganza  de  las  mujeres 

vampiro. 
Santo  frente  a  la  muerte. 
Santo  vs.  la  hija  de  Frankestein. 
Santo  vs.  la  mafia  del  vicio. 
Santo  y  Blue  Demon  vj.  las  bestias  del 

terror. 
Simon  Bolivar. 
El  socio. 

Sonadores  de  la  goria. 
Soy  charro  de  Rancho  Grande. 
Soy  Mexicano  de  aca  de  este  lado. 
Te  sigo  esperando. 
Tehuantepc. 
Tengo  que  matarlos. 
Terror  en  los  barrios. 
Tierra  sangrienta. 
Tonta  tonta  pero  no  tanto. 
Las  tres  alegres  comadres. 
Tribu. 

Los  triunfadores. 
El  ultimo  rebelde. 
El  valor  de  vivir. 
Venganza  apache. 
Vida  inutil  de  Pito  Perez. 
Viva  la  soldadera. 
Viva  Mexico. 
Vuelve  Pancho  Villa. 
Ziari. 

Casa  Musicale  Sonzogno 

Lancillotto  del  lago. 

Sandha. 

La  sulamita. 

Cinemahaute  Company,  Ltd.  SEE  Art 
Theatre  Guild  of  Japan  Company,  Ltd.. 
Cinemahaute  Company.  Ltd. 

Films  de  la  Pleiade 

D'homme  a  hommes. 
Lumiere. 


Polski  Wydawnictwo  Muzyczne 

Ballades,  1949. 
Chamber  music.  1964. 
Concertos,  1964. 
Impromptus,  1964. 
Minor  works,  1964. 
Nocturnes,  1964. 
Polonaises,  1964. 
Preludes— CVV.  1949. 
Preludes— DVV,  1949. 
Scherzos,  1964. 
Sonatas,  1964. 
Songs,  1964. 
Studies  (etudes)— 1949. 
Waltzes,  1951. 

Hahter(D.)Verlag 

Rossiniana  suite. 

Takahashi  Productions.  SEE  Art  Theatre 
Guild  of  Japan  Company,  Ltd., 
Takahashi  Productions,  Kokusai 

Toho  Company,  Ltd..  Mifune 
Productions 

Machibuse. 
Shinsengumi. 

Transit  Film,  GmbH  for  Federal 
Republic  of  Germany 

Echo  der  Heimat,  Folge  3. 

Uitgeverij  Jorrit,  BV. 

The  artist. 

The  candy  store. 

The  carol  singers. 

The  dinner  party. 

The  flower  stall. 

Front  door  greeting. 

The  goodbye. 

The  greengrocers'  stall. 

The  map  reader. 

The  photographer. 

Piano  player. 

Puppet  show. 

The  snowman. 

The  toy  shop. 

The  watchmakers'  shop. 

Window  shopping. 

Dated:  August  10.  1998. 
Marilyn  J.  Kretsinger, 

Assistant  General  Counsel. 

[FR  Doc.  98-21745  Filed  8-13-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  142 

[FRL-6144-2] 
RIN  2020-AA37 

Revision  of  Existing  Variance  and 
Exemption  Regulations  To  Comply 
With  Requirements  of  the  Safe 
Drinking  Water  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  Agency  is  promulgating 
regulations  to  revise  the  existing 
regulations  regarding  Safe  Drinking 
Water  Act  variances  and  exemptions. 
These  revisions  are  based  on  the  1996 
Safe  Drinking  Water  Act  Amendments. 
In  addition  to  revising  the  existing 
language  regarding  variances  and 
exemptions,  the  rule  includes 
procedures  and  conditions  under  which 
a  primacy  State/Tribe  or  the  EPA 
Administrator  may  issue  small  system 
variances  to  public  water  systems 
serving  less  than  10,000  persons.  This 
rule-making  is  intended  to  provide 
regulatory  relief  to  all  public  water 
systems,  particularly  small  systems. 
DATES:  This  rule  is  effective  September 
14,  1998.  Solely  for  judicial  review 
purposes,  this  final  rule  is  promulgated 
as  of  1  p.m.  eastern  time  on  August  28, 
1998  as  provided  in  40  CFR  23.7, 
ADDRESSES:  The  rule-making  record  is 
available  for  inspection  at  the  Water 

Category 
Industry   

State/Local/Tribal  governments  

Federal  government  


Docket,  mailcode  MC4101,  Room  EB57, 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  Washington,  DC,  20460, 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  For 
access  to  docket  materials,  please  call 
(202)  260-3027  to  schedule  an 
appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  J.  Hudock,  Office  of 
Enforcement  and  Compliance 
Assurance,  Office  of  Regulatory 
Enforcement,  Water  Enforcement 
Division  (Mailcode:  2243-A), 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC.  20460. 
Phone:  (202)  564-6032. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Statutory  Authority 

A.  Overview 

B.  New  Small  System  Variances 

C.  General  Variances  and  Exemptions 

II.  Consultation  with  Public  Water  Systems, 

State.  Tribal  and  Local  Governments, 
Environmental  Groups,  and  Public 
Interest  Groups 

III.  Discussion  of  Final  Rule 

A  Purpose  and  Applicability 

B.  Effective  Date 

C.  Primacy  Requirements 

D.  "Plain  English"  Format  of  New  Subpart 

E.  General  Provisions  in  Subpart  K 

F.  Small  System  Variance  Requirements 

1.  Section  142.306.  Compliance  Options 
Analysis 

2.  Section  142.306(b).  Documentation  of 
State  Considerations  in  Reviewing  Small 
System  Variances 

3.  Section  142.306(b)(2).  Affordability 
Criteria 


4.  Section  142.306(b)(3).  Availability  of 
Approved  Variance  Technologies 

5.  Section  142.306(b)(5).  Adequate 
Protection  of  Public  Health 

6.  Section  142.307.  Terms  and  Conditions 
of  Small  System  Variances 

7.  Section  142.307(c)(4).  Compliance 
Period  for  Small  System  Variances 

8.  Sections  142.308-142.310.  Public 
Participation  Requirements  for  Issuance 
of  a  Small  System  Variance 

G.  Sections  142.311  and  142.312.  Bases  for 
Administrator's  Objections  to  State- 
Proposed  Small  System  Variances 

H.  Section  142.313.  Bases  for 
Administrator's  Review  of  State  Small 
System  Variance  Program 

I.  General  Variances:  Time  Limitation 

J.  Relationship  of  Exemptions  and  Small 
System  Variances 

K.  State  Revolving  Fund  and  Capacity 
Development  Plan  Linkage  to 
Exemptions  and  Small  System  Variances 

L.  Exemptions:  Renewals  for  Small 
Systems 

IV.  Cost  of  Rule 

V.  Other  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Enhancing  Intergovernmental 
Partnerships 

F.  Risk  to  Children  Analysis  and 
Environmental  Justice 

G.  National  Technology  Transfer  and 
Advancement  Act 

H.  Congressional  Review  Act 

VI.  RespKjnse  to  Public  Comments 

Regulated  Entities 

Potentially  regulated  entities  are 
public  water  systems  (PWSs). 


Example  of  regulated  entitles 


Privately-owned  utilities,  ancillary  water  systems,  homeowner's  associations,  mobile  home 

parks,  municipalities;  county  governments;  water  districts;  water  and  sewer  authorities. 
Publicly-owned  PWSs,  municipalities,  county  governments,  water  districts.  State  governments. 
Federally-owned  PWSs. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  the  Agency  is 
now  aware  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  regulated.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  section,  FOR 
FURTHER  INFORMATION  CONTACT.  Please 
note  that  elsewhere  throughout  this 
preamble  and  rule,  the  term  "State"  has 
the  same  definition  as  currently  exists 
in  40  CFR  141.2.  i.e..  "State  means  the 
agency  of  the  State  or  Tribal  government 


which  has  jurisdiction  over  public  water 
systems*   *   *." 

L  Statutory  Authority 

Sections  115-117  of  the  Safe  Drinking 
Water  Act  (SDWA)  Amendments  of 
1996  (Pub.  L.  104-182).  enacted  August 
6,  1996.  amended  sections  1415  and 
1416  of  the  Act  (42  U.S.C.  300g-4. 
300g-5)  concerning  variances  and 
exemptions.  This  rulemaking  codifies, 
interprets,  and  implements  these  new- 
provisions. 

A.  Overview 

As  provided  under  the  Act.  under 
certain  conditions,  variances  are 
available  to  public  water  systems  that 
cannot  (due  to  source  water  quality,  or. 
in  the  case  of  small  systems, 


affordability)  comply  with  the  national 
primary  drinking  water  standards. 
Variances  generally  allow  a  system  to 
provide  drinking  water  that  may  be 
above  the  maximum  contaminant  level 
on  the  condition  that  the  quality  of  the 
drinking  water  is  still  protective  of 
public  health.  In  the  case  of  small 
system  variances,  the  duration  of  the 
variance  generally  coincides  with  the 
life  of  the  technology.  An  exemption,  on 
the  other  hand,  is  intended  to  allow  a 
system  with  compelling  circumstances 
an  extension  of  time  before  the  system 
must  comply  with  applicable  Safe 
Drinking  Water  Act  requirements.  An 
exemption  is  limited  to  three  years  after 
the  otherwise  applicable  compliance 
date,  although  extensions  up  to  a  total 
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of  six  additional  years  may  be  available 
to  small  systems  under  certain 
conditions. 

B.  .\'ew  Small  System  Variances 

Section  1415(e]  establishes  new- 
provisions  by  which  a  small  public 
water  system  may  obtain  a  variance 
from  complying  with  National  Primary 
Drinking  Water  Regulations  (NPDVVR)' 
under  certain  specified  conditions. 
These  provisions  were  discussed  in 
detail  in  the  proposal  (63  FR  19439-40). 

C.  General  Variances  and  Exemptions 

As  discussed  in  the  preamble  to  the 
proposed  rule,  Congress  modified  the 
language  governing  general  variances 
(i.e.,  those  variances  available  to 
systems  of  any  size).  First,  a  variance 
may  now  be  granted  on  the  condition 
that  the  system  install  the  best 
technology,  treatment  technique,  or 
other  means,  which  the  Administrator 
finds  are  available.  This  new 
modification  changes  the  previous 
requirement  that  mandated  that  the 
system  install  variance  technologies 
before  a  variance  could  be  issued. 
Second,  before  a  variance  can  be  issued. 
Congress  also  requires  primacy  States/ 
Tribes  to  conduct  an  evaluation  that 
satisfies  the  State/Tribe  that  alternative 
sources  of  water  are  not  reasonably 
available  to  a  system.  Today's  rule 
codifies  these  changes. 

Congress  made  several  changes  to  the 
exemption  provisions  as  well.  First,  the 
new  provisions  require  the  schedule  for 
an  exemption  to  require  compliance 
with  each  contaminant  level  and 
treatment  technique  for  which  the 
exemption  was  granted  as  soon  as 
practicable,  but  not  later  than  three 
years  after  the  otherwise  applicable 
compliance  date  established  in  section 
1412(b)(10)  of  the  Act. 

The  only  exception  to  this  exemption 
time  period  is  in  section  1416(b)(2)(C)  of 
the  Act,  for  small  systems  serving  less 
than  3,300  persons,  under  certain 
specified  conditions,  for  which 
extensions  may  be  renewed  for  one  or 
more  additional  two-year  periods,  but 
not  to  exceed  a  total  of  six  years  of 
extensions,  in  addition  to  the  three-year 
original  exemption. 

Second,  the  Amendments  also 
modified  section  1416  of  the  Act  to 
specify  a  wider  set  of  factors  that  need 
to  be  considered  before  an  exemption  is 
granted  from  the  requirements  of  the 
NPDVVR.  Section  1416(a)  of  the  Act  now 
requires  the  State/Tribe,  in  determining 
whether  an  exemption  may  be  granted, 
to  consider  whether  the  public  water 
system  is  a  "disadvantaged  community" 
and  whether  management  or 
restructuring  changes  can  be  made  that 


will  result  in  compliance  or.  if 
compliance  cannot  be  achieved,  would 
improve  the  quality  of  the  drinking 
water.  Section  1416(a)(4)  also  requires  a 
State/Tribe  to  consider  measures  to 
develop  an  alternative  source  of  water 
supply.  Finally,  section  1416(b)(2)(D)  of 
the  Act  states  that  a  small  svstem  that 
has  received  a  variance  under  section 
1413(e)  cannot  receive  an  exemption 
under  section  1416. 

II.  Consultation  With  Public  Water 
Systems,  Stale,  Tribal  and  Local 
Governments,  Environmental  Groups, 
and  Public  Interest  Groups 

As  required  under  section  141.5  of  the 
SDWA.  as  amended,  the  Agency  has 
consulted  with  State  representatives,  as 
well  as  a  broad  range  of  other  interested 
parties,  in  the  development  of  this  rule. 
These  consultations  are  described  in  the 
preamble  to  the  proposed  rule  (63  FR 
19440—41).  The  rule  being  promulgated 
today  has  been  developed  in 
consultation  with,  and  takes  into 
consideration  suggestions  from,  public 
water  systems,  environmental  groups, 
public  interest  groups,  the  States. 
Tribes,  and  other  interested  parties. 

III.  Discussion  of  Final  Rule 

A.  Purpose  and  Applicability 

Through  this  regulation,  the  Agency 
seeks  to  codify  the  1996  SDWA 
amendments  addressing  general 
variances  and  exemptions  provisions,  as 
well  as  providing  a  new  subpart  which 
addresses  the  procedures  for  issuance  of 
small  system  variances.  This  rule  will 
be  applicable  to  all  eligible  public  water 
systems  and  primacy  agencies  (States, 
Tribes,  and  the  Agency). 

B.  Effective  Date 

The  effective  date  of  this  rule  will  be 
September  14.  1998.  The  30-day 
effective  date  in  the  final  regulations 
allows  for  a  State  to  issue  variances  and 
exemptions  as  soon  as  the  State  adopts 
regulations  no  less  stringent  than 
today's  regulations  and  submits  any 
revisions  to  the  State's  rules  to  EPA  for 
approval  under  40  CFR  142.12(a)(1).  A 
State  may  adopt  these  regulations  at  any 
time  before  or  after  the  30-day  effective 
date. 

Upon  the  effective  date,  the  issuance 
of  all  variances  and  exemptions  must 
meet  requirements  which  are  no  less 
stringent  than  today's  rule.  If  a  State  has 
existing  regulations  which  are  less 
stringent  than  today's  rule  and  the  State 
wishes  to  issue  variances  or  exemptions, 
the  State  must  adopt  regulations  which 
are  no  less  stringent  than  today's  rule. 

In  response  to  commenters  who  were 
concerned  that  the  30-day  time  period  is 


too  short  for  implementation  by  the 
State.  EPA  wishes  to  clarify  that  the 
effective  date  in  the  regulation  does  not 
require  that  a  State  adopt  the  regulation 
and  modify  its  program  within  30  davs 
of  promulgation  A  State  may  choose 
not  to  issue  variances  or  exemptions  or 
may  choose  to  delay  implementation 
until  new  applicable  drinking  water 
regulations  are  promulgated  The 
effective  date  provision  in  the  regulation 
does  not  limit  the  State  in  its  decision 
whether  to  implement  these  regulations. 

C.  Primacy  Bequirements 

Primacy  States/Tribes,  if  they  choose 
to  issue  variances  and  exemptions,  are 
required  under  section  1413(a)(4)  of  the 
Safe  Drinking  Water  Act  to  issue  such 
variances  and  exemptions  under 
conditions  and  in  a  manner  which  is  not 
less  stringent  than  the  variance  and 
exemption  provisions  of  the  Act   In 
addition,  section  141,T(e)(7)(A)  of  the 
.Safe  Drinking  Water  .\lX  requires  the 
.administrator  to  promulgate  regulations 
that  specify  procedures  to  be  used  bv 
the  .administrator  or  the  State  to  grant 
or  deny  variances.  In  reading  these  two 
provisions  together.  EPA  believes  that 
Congress  intended  that  States  adopt 
procedures  no  less  stringent  than  those 
identified  in  this  rule  for  issuance  of 
small  system  variances.  Therefore,  the 
Agency  has  amended  §  142.10(d)  of  the 
regulations  accordingly.  Thus,  if  a 
primacy  State  wishes  to  issue  small 
system  variances,  it  must  first  enact 
State  regulations  which  are  no  less 
stringent  than  the  requirements  in 
section  1415(e)  of  the  Act  and  as 
embodied  in  this  rule,  and  seek  EP.\ 
appro\al  of  such  regulations  by 
submitting  a  program  revision  package. 

D.  "Plain  English  "  Format  nf  Sew 
Subpart 

As  discussed  in  the  preamble  to  the 
proposed  rule,  the  .^gency  has  drafted 
Subpart  K  of  these  regulations  in  a 
question-and-answer  format  in   "plain 
English",  in  accordance  with  current 
Agency  policy  for  regulation 
development.  The  intent  of  "plain 
English"  is  to  produce  rules  which  are 
clear,  concise,  straight-forward, 
understandable,  and  enforceable, 
without  extensive  "legalese".  Public 
comments  supported  this  approach. 

On  June  1,  1998.  President  Clinton 
issued  a  memorandum  directing  that 
federal  government  documents 
generally  be  drafted  in  "plain 
language  ".  Although  the  Presidential 
Memorandum  does  not  applv  to  rules. 
such  as  this  one.  which  are  proposed 
before  1999.  EPA  believes  that  this  rule 
incorporates  and  is  fully  consistent  with 
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the  plain  language  concepts  outlined  in 
the  Memorandum. 

E.  General  Provisions  in  Subpart  K 

Sections  142.301-142.305  of  the  small 
system  variance  regulations  essentially 
codify  the  statutory  provisions 
governing  who  can  apply  for,  and  who 
can  grant,  these  variances.  EPA  has 
promulgated  these  provisions  as 
proposed,  with  slight  modifications  to 
address  public  comments. 

For  small  system  variances,  section 
1415(e)(6)  of  the  Safe  Drinking  Water 
Act  states  that  such  variances  are  not 
available  for  (1)  any  maximum 
contaminant  level  (MCL)  or  treatment 
technique  for  a  contaminant  for  which 
a  NPDVVR  was  promulgated  prior  to 
January  1.  1986,  or  (2)  a  NPDVVR  for  a 
microbial  contaminant  or  an  indicator 
or  treatment  technique  for  microbial 
contaminant.  As  discussed  in  the 
preamble  to  the  proposed  rule,  the 
Agency  will  not  be  listing  small  system 
variance  technologies  for  microbial 
contaminants.  In  addition,  the  Agency 
will  not  be  listing  any  variance 
technology  for  an  MCL  or  treatment 
technique  for  a  contaminant  for  which 
a  NPDWR  was  promulgated  prior  to 
January  1,  1986  and  not  subsequently 
revised  or  allowing  any  variances  for 
such  contaminants  (see  §  142.304).  With 
respect  to  this  latter  category,  the 
Agency  interprets  the  section 
1415(e)(6)(A)  prohibition  in  the  Act  to 
apply  to  the  level  at  which  any 
contaminant  was  regulated  before  1986; 
therefore,  variances  are  not  available  to 
systems  above  the  pre-1986  level  even  if 
that  level  was  subsequently  revised. 
However,  if  the  Agency  revises  a  pre- 
1986  level  and  makes  it  more  stringent 
(i.e.,  makes  the  MCL  lower),  then  a 
variance  would  be  available  for  that 
contaminant,  but  only  up  to  the  pre- 
1986  MCL. 

Generally,  public  comments  were 
supportive  of  this  interpretation.  One 
public  commenter  suggested  that  the 
Agency  allow  small  system  variances 
above  the  pre-1986  MCL.  As  noted  in 
the  preamble  to  the  proposed  rule  (63 
FR  19442),  EPA  believes  that  the  scope 
of  the  prohibition  on  issuing  a  variance 
for  an  .MCL  or  treatment  technique  for 
a  contaminant  with  respect  to  which  an 
NPDWR  was  promulgated  prior  to  1986 
is  somewhat  ambiguous.  However,  EPA 
believes  that  the  best  interpretation  of 
this  provision  is  that  the  prohibition 
attaches  to  the  pre-1986  level  for  the 
contaminant  and  that  no  variances  are 
allowable  for  revisions  to  these  levels 
that  are  less  stringent.  The 
interpretation  suggested  by  the 
commenter  would  allow  variances  for 
revised,  less  stringent  MCLs  even  where 


compliance  with  an  earlier,  more 
stringent  MCL  was  required  years  ago. 
This  interpretation  is  inconsistent  with 
what  EPA  surmises  as  the  intent  behind 
this  provision,  i.e.,  to  disallow  variances 
for  contaminants  where  compliance 
should  have  been  achieved  long  ago. 
Therefore.  EPA  is  finalizing  the 
regulation  as  proposed,  but  with  a  note 
stating  EPA's  interpretation  of  this 
provision. 

The  Agency  also  received  a  comment 
suggesting  that  the  Agency  prohibit 
issuance  of  the  small  system  variance 
for  acute  contaminants.  EPA  believes 
that  such  a  prohibition  is  unnecessary. 
Congress  has  already  prohibited  the 
issuance  of  small  system  variances  for 
microbial  contaminants,  including 
many  of  the  acute  contaminants.  For 
any  other  contaminants,  EPA  may  not 
list  a  variance  technology  unless  the 
Agency  makes  a  finding  that  the  use  of 
that  technology  for  that  contaminant  is 
protective  of  public  health.  In  addition, 
prior  to  issuance  of  any  small  system 
variance,  the  primacy  agency  must  also 
make  a  finding  that  the  specific  terms 
and  conditions  of  the  variance  will 
ensure  adequate  protection  of  human 
health.  EPA  believes  that  these 
determinations  will  appropriately  limit 
variances  for  acute  contaminants. 

F.  Small  System  Variance  Requirements 

Sections  142.306-142.310  of  the  rule 
establish  the  conditions  under  which 
the  primacy  agency  can  grant  small 
system  variances.  The  Agency 
attempted  in  the  proposed  rule  to 
provide  fiexibility  in  the  process  of 
applying  and  reviewing  requests  for 
small  system  variances.  For  example, 
the  Agency  did  not  specify  any 
particular  form  of  a  variance  application 
or  who  (the  system  or  the  State)  needs 
to  provide  the  relevant  information; 
rather,  the  Agency  only  specified  that 
the  information  must  be  sufficient  for 
the  primacy  agency  to  make  certain 
findings  and  that  those  findings  must  be 
documented  in  writing. 

Some  commenters  requested  that  the 
Agency  clarify  who  has  the  burden  of 
ensuring  that  the  information  necessary 
to  issue  a  small  system  variance  is 
available.  The  Agency  recognizes  that 
States  may  have  helpful  technical 
information  that  may  not  be  readily 
available  to  a  small  system,  such  as 
sanitary  surveys.  States  are  encouraged 
to  work  with  the  small  systems  to 
determine  compliance  options  and  to 
develop  information  which  may 
improve  the  quality  of  the  water  served 
by  the  system.  States  may  provide 
valuable  assistance  to  small  systems  that 
do  not  have  the  capacity  to  obtain 
necessary  information  on  their  own. 


States  may  use  elements  in  their 
Capacity  Development  Strategies  to 
assist  public  water  systems  in  gathering 
all  necessary  information  for  the 
variance  to  be  issued.  However,  the 
ultimate  responsibility  for  providing  the 
information  necessary  to  support  a 
variance  rests  with  the  public  water 
system  requesting  a  small  system 
variance  as  prescribed  in  section 
142.306(a)  of  the  regulation.  EPA  has 
modified  the  regulations  to  clarify  this. 

1.  Section  142.306.  Compliance  Options 
Analysis 

Sections  1415(e)(l)-(3)  of  the  Act 
identify  the  conditions  under  which 
small  systems  may  receive  a  small 
system  variance.  In  the  rule, 
§  142.306(b)  codifies  these  conditions 
and  includes  concepts  related  to  the 
State  Capacity  Development  Strategy. 
The  compliance  options  analysis  is  an 
integral  element  of  sections  1415  and 
1416  of  the  Act.  as  well  as  under  the 
rule  at  §  142.306(b).  Similar  in  concept 
to  capacity  development,  a  compliance 
options  analysis  can  allow  the  State  to 
consider  the  underlying  reasons  for 
noncompliance,  and  what  options  are 
available  to  the  system  to  return  to 
compliance  for  the  long  term.  This 
portion  of  the  regulations  is  final  as 
proposed. 

2.  Section  142.306(b).  Documentation  of 
State  Considerations  in  Reviewing 
Small  System  Variances 

The  regulations  require  that  States 
document  their  findings  regarding  a 
small  system's  eligibility  for  a  small 
system  variance.  Where  the  State  does 
not  have  primary  enforcement 
responsibility  under  section  1413  of  the 
Safe  Drinking  Water  Act,  the  Agency 
will  document  its  findings  for  the 
record,  if  it  grants  a  small  system 
variance. 

Some  public  comments  on  the 
proposed  regulations  indicated  that 
documentation  of  State  findings  and 
subsequent  submittal  to  the 
Administrator  (as  required  under 
§  142.311)  imposed  an  unnecessary  and 
unreasonable  burden  on  the  regulatory 
agency,  and  stated  that  this  burden 
should  lie  more  heavily  on  the  public 
water  system.  EPA  believes  that  it  is 
imperative  for  the  regulatory  agency  to 
clearly  specify  and  document  any 
information  used  in  determining 
whether  to  grant  a  small  system 
variance.  A  thorough  record  must  be 
available  for  interested  members  of  the 
public  to  understand,  comment  on,  or 
possibly  object  to  a  proposed  variance 
or  otherwise  make  informed  decisions 
relating  to  the  public  water  system.  In 
addition,  this  information  is  necessary 
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for  EPA  to  adequately  review  proposed 
small  system  variances  issued  as  well  as 
for  the  EPA  periodic  review  of  the  State 
variance  program  as  required  by  the  Act. 
Because  the  State  or  the  Administrator 
would  be  the  actual  decision  makers, 
they  are  in  a  better  position  than  the 
public  water  system  to  document  and 
maintain  their  findings. 

Documentation  required  in  the  rule 
must  indicate  not  only  that  a  certain 
factor  listed  in  §  142.306  of  the 
regulations  was  considered,  but  must 
also  include  the  rationale  for  decisions 
by  the  State  or  EPA  regarding  each  of 
the  required  findings,  as  well  as  the 
underlying  facts  supporting  that 
decision.  Note,  however,  that  EPA  does 
not  believe  that  this  documentation 
necessarily  needs  to  be  extensive. 
Rather,  the  documentation  needs  to  be 
sufficient  to  explain  how  the  variance 
will  meet  the  statutory  and  regulatory 
requirements  in  enough  detail  that 
interested  members  of  the  public  and 
EPA  can  understand  the  basis  for  the 
decision  and  determine  whether  to 
object  to  the  variance. 

3.  Section  142.306(b)(2).  Affordability 
Criteria 

Section  142.306(b)(2)  of  the  rule 
codifies  the  statutory  requirement  that 
States  undertake  a  compliance  options 
analysis  in  accordance  with  the  State's 
own  affordability  criteria  (including 
noncommunity  systems).  One 
commenter  expressed  concern  that, 
depending  on  the  level  of  detail 
required,  the  cost  of  undertaking  and 
documenting  such  an  analysis  could  be 
excessive  relative  to  the  cost  of 
installing  an  appropriate  variance 
technology.  As  an  example,  the 
commenter  indicated  that  in  their 
experience,  the  cost  of  evaluating 
restructuring  and  consolidation  options 
for  a  given  project  area  ranged  from 
$50,000  to  $100,000.  EPA  understands 
that  a  rigorous  compliance  options 
analysis  may  be  resource-intensive  and 
expects  that  States  and  public  water 
systems  will  tailor  the  level  of  analysis 
to  the  needs  and  resource  constraints  of 
the  specific  situation.  EPA  received  no 
other  comments  on  this  section  and  is 
promulgating  the  rule  as  proposed. 

4.  Section  142.306(b)(3).  Availability  of 
Approved  Variance  Technologies 

Section  1412(b)(15)(D)  of  the  Act 
requires  that,  not  later  than  August  6, 
1998,  the  Agency  issue  guidance  or 
regulations  regarding  the  available 
variance  technologies  for  each  national 
primary  drinking  water  regulation  for 
which  a  variance  may  be  granted.  The 
variance  regulations  include,  in  various 
sections  (including  §  142.306),  the 


requirement  that,  during  review  of  an 
application  for  a  small  system  variance, 
a  primacy  State  or  the  Administrator 
make  a  finding  whether,  among  other 
things,  the  Administrator  has  published 
a  variance  technology  in  accordance 
with  section  1412(b)(15)  for  the 
applicable  maximum  contaminant  level 
or  treatment  technique  for  which  that 
variance  is  sought. 

Pursuant  to  section  1412(b)(15)(A)  of 
the  Act,  variance  technologies  may  not 
suffice  to  achieve  compliance  with  the 
relevant  maximum  contaminant  level  or 
treatment  technique,  but  the  variance 
technologies  must  achieve  the 
maximum  reduction  or  inactivation 
efficiency  that  is  affordable  considering 
the  size  of  the  system  and  the  quality  of 
the  source  water.  In  addition,  section 
1412(b)(15)(B)  requires  that  any 
identified  variance  technology  be 
determined  by  the  Administrator  to  be 
protective  of  public  health. 

Some  public  comments  requested 
clarification  of  whether  an  alternative 
technology,  not  listed  by  the 
Administrator  pursuant  to  section 
1412(b)(15)  of  the  Act.  may  be  installed 
through  a  small  system  variance. 
Section  142.307(b)(1)  of  the  regulation 
requires  that  the  terms  and  conditions  of 
the  small  system  variance  include 
installation  of  the  technology  specified 
under  section  1412(b)(15)(D)  of  the  Act. 
The  Agency  recognizes  the  importance 
and  beneficial  value  of  new  alternative 
technologies.  However.  Congress 
specifically  mandated  that  the 
Administrator  publish  a  list  of 
technologies  for  small  systems  and  that 
only  the  listed  technologies  may  be 
installed  through  issuance  of  a  small 
system  variance  technology.  A  State  or 
any  other  party  may  petition  the 
Administrator  to  consider  the  listing  of 
any  new  alternative  technology. 
However,  section  1415(e)(2)  of  the  .\ct 
makes  clear  that  the  Agency  must 
specifically  list  a  small  system 
technology  before  a  State  may  allow  a 
system  to  install  such  technology 
through  a  small  system  variance. 

5.  Section  142.306(b)(5).  Adequate 
Protection  of  Public  Health 

Section  142.306(b)(5)  of  the  rule 
codifies  the  statutory  requirement  that 
the  primacy  agency  grant  a  small  system 
variance  only  where  the  terms  ensure 
adequate  protection  of  public  health, 
considering  the  source  water  quality 
and  removal  efficiencies  and  expected 
useful  life  of  the  small  systems  variance 
technology.  Under  section 
1412(b)(15)(B)oftheAct.  the 
Administrator,  in  identifying  variance 
technologies  for  small  systems,  must 
determine  that  the  technology  is 


protective  of  public  health  considering 
the  quality  of  the  source  water  to  be 
treated  and  the  expected  useful  life  of 
the  technology.  As  explained  in  the 
preamble  to  the  proposed  rule,  the 
Agency  believes  that  Congress  intended 
the  Administrator  to  make  a 
determination  that,  on  a  national  level, 
any  variance  technology  identified  is 
generally  protective  of  public  health 
when  applied  within  general  source 
water  conditions  and  operating  and 
maintenance  procedures.  However, 
recognizing  that  the  level  of  public 
health  protection  afforded  by  a  specific 
technology  could  be  dependent  on  site- 
specific  factors  that  may  van,-  system  by 
system.  Congress  provided  for  a 
corresponding  requirement  that  the 
State  also  make  a  determination  that  the 
terms  of  the  variance  as  applied  to  a 
particular  system  adequately  protect 
public  health. 

As  required  under  section 
1412(b)(15)(C)  of  the  Act.  the  variance 
technology  guidance  under  section 
1412(b)(15)(D)  will  identify-  assumptions 
used  by  the  Administrator  in 
determining  that  each  technology  is 
protective  of  public  health.  In  doing  so. 
the  guidance  will  identify  the  typical 
removal  efficiency  achieved  by  each 
variance  technology  listed  by  the 
Administrator,  considering  the  overall 
capabilities  of  the  treatment  process  and 
the  source  waters  on  which  the 
technology  would  typically  be  applied 
The  guidance  will  also  discuss  source 
water  characteristics  that  can  adversely 
affect  the  removal  of  the  contaminant  by 
the  process.  The  State  may  use  this 
information  in  the  guidance  to  set 
specific  terms  and  conditions  on  the 
operation  of  the  technology  that  will 
ensure  adequate  protection  of  public 
health. 

In  the  proposed  rule,  EPA  solicited 
comment  on  whether  it  would  be  useful 
and  appropriate  to  provide  additional 
technology-specific  guidance  on  site- 
specific  factors  that  should  be 
considered  and  appropriate  terms  and 
conditions  that  may  be  needed  to  ensure 
adequate  protection  of  public  health  In 
general,  commenters  were  strongly 
supportive  of  this  idea.  Therefore.  EP.A 
plans  to  develop  such  guidance  and 
make  it  available  as  expeditiously  as 
possible  after  promulgation  of  this  rule. 
This  guidance  will  cover  those 
contaminants,  if  any,  and  available 
small  system  variance  technologies 
which  are  identified  in  the  initial  listing 
prepared  under  section  1412(b)(15)(C). 
As  additional  contaminants  and  small 
system  variance  technologies  are 
identified  in  the  future,  tne  new- 
guidance  listing  these  technologies  will 
include  information  on  consideration  of 


43838 


Federal  Register/ Vol.  63,  No.  157 /Friday,  August  14,  1998 /Rules  and  Regulations 


site-specific  factors  and  appropriate 
terms  and  conditions  that  may  be 
needed  to  ensure  adequate  protection  of 
public  health. 

Several  commenters,  while  endorsing 
the  need  for  such  guidance,  also 
indicated  that  it  should  be  informational 
in  nature,  and  not  undermine  the 
statutory  authority  of  primacy  States  to 
determine  that  the  terms  of  the  variance 
ensure  adequate  protection  of  public 
health.  As  stated  in  the  preamble  to  the 
proposed  rule,  EPA  understands  that 
Congress  clearly  left  the  responsibility 
to  consider  site-specific  factors  and 
define  appropriate  terms  and  conditions 
to  ensure  adequate  protection  of  public 
health  to  the  primacy  agencies,  and  EPA 
does  not  wish  to  diminish  that 
responsibility.  At  the  same  time,  the 
Agency  believes  (and  commenters  seem 
to  agree)  that  it  may  be  efficient  for  EPA 
to  identify,  in  the  conte.xt  of  its 
determination  that  a  technology  is 
protective,  those  factors  of  which  the 
Agency  is  aware  that  may  be 
appropriate  for  the  State  to  consider  on 
a  site-specific  basis  and  to  suggest 
appropriate  responses  to  situations 
which  pose  additional  risks,  h  is  in  this 
spirit  that  EPA  has  decided  to  develop 
the  guidance  discussed  in  this  section. 

EPA  also  requested  comment  in  the 
proposed  rule  regarding  the 
appropriateness  of  including,  in  the 
final  rule,  a  requirement  that  States 
specifically  consider  impacts  on 
sensitive  subpopulations  in  their 
determination  of  adequate  public  health 
protection.  Commenters  were  not 
supportive  of  such  a  requirement  and 
EPA  has  decided  not  to  include  it  in  the 
final  rule.  As  an  alternative.  EPA 
indicated  that  it  may  include,  in  the 
guidance  discus.sed  above,  information 
on  specific  factors  that  may  result  in 
special  risks  to  sensitive  subpopulations 
and  suggestions  on  how  to  address  such 
risks.  States  could  then  use  this 
information  as  appropriate  to  support 
their  determination  of  adequate 
protection  of  public  health.  Commenters 
were  supportive  of  this  alternative 
approach.  Consequently,  EPA  will 
include,  in  the  guidance  on  site-specific 
factors  and  appropriate  terms  and 
conditions,  information  on  special  risks 
to  sensitive  subpopulations,  where  such 
risks  have  been  identified,  and 
suggestions  on  how  to  address  them. 

6.  Section  142.307,  Terms  and 
Conditions  of  Small  System  Variances 

Section  142.307  outlines  what  terms 
and  conditions  must  be  included  in  a 
small  system  variance.  The  Agency 
received  no  comments  on  this  section 
and  is  thus  promulgating  it  as  proposed. 


7.  Section  142.307(c)(4).  Compliance 
Period  for  Small  System  Variances 

Section  142.307(c)(4)  of  the  rule 
codifies  the  statutory  language  regarding 
the  duration  of  variances.  The  Agency  is 
promulgating  this  section  as  proposed. 

As  discussed  in  the  preamble  to  the 
proposed  rule,  the  Agency  interprets 
section  1415(e)(4)  to  allow  the  primacy 
agency  to  grant  the  two-year  extension 
to  the  compliance  period  at  the  time  of 
issuance  of  the  variance,  upon  a 
determination  by  the  primacy  State  or 
the  Administrator  that  those  two 
additional  years  are  necessary  to  ensure 
compliance.  Such  a  determination 
should  be  supported  with  sufficient 
documentation.  Therefore,  it  is  possible, 
under  certain  conditions,  that  small 
systems  may  receive  a  five-year 
compliance  schedule  to  achieve 
compliance  with  the  terms  and 
conditions  of  the  small  system  variance. 

8.  Sections  142.308-142.310.  Public 
Participation  Requirements  for  Issuance 
of  a  Small  System  Variance 

a.  Overview 

The  Agency  is  required  under  section 
1415(e)(7)(A)(i)  of  the  Act  to  promulgate 
regulations  specifying  requirements  for 
notifying  the  consumers  of  the  public 
water  system  that  a  small  system 
variance  is  proposed  to  be  granted 
(including  information  regarding  the 
contaminant  and  variance)  and 
requirements  for  a  public  hearing  on  the 
small  system  variance  before  the 
variance  is  granted.  Today's  rule 
addresses  this  statutory  mandate 
through  §§  142.308-142.310  of  the 
regulations.  These  requirements  are  also 
intended  to  ensure  that  persons  served 
by  the  system  who  may  wish  to  file  a 
petition  with  the  Administrator  to  object 
to  the  variance,  as  provided  for  in 
section  1415(e)(10)(B)  of  the  Act,  have 
adequate  information  and  time  to  do  so. 

The  overall  structure  of  the  process 
intended  by  today's  regulations  for 
granting  a  small  system  variance  has 
been  modified  in  response  to  public 
comment.  This  process,  as  modified,  is 
outlined  below,  with  changes  to  the 
process  discussed  in  further  detail  in 
the  paragraphs  which  follow  the 
outline: 

(1)  A  small  public  water  system 
submits  an  application  to  the  primacy 
agency  for  a  small  system  variance; 

(2)  The  primacy  agency  reviews  the 
small  system's  application  and  performs 
a  compliance  options  analysis  to 
determine  if  a  small  system  variance 
should  be  issued  to  the  public  water 
system. 

(3)  If  a  small  system  variance  can  be 
issued  in  accordance  with  the  Act  and 


the  regulations,  and  upon  finding  and 
documenting  the  required  information 
under  Section  142.307  of  the  rule,  the 
primacy  agency  establishes  the  terms 
and  conditions  of  the  proposed  small 
system  variance: 

(4)  The  primacy  agency  or  public 
water  system  provides  notice  to  persons 
served  by  the  system  of  the  primacy 
agency's  intent  to  propose  the  small 
system  variance  and  of  a  public  hearing 
on  the  proposed  variance,  including 
information  on  the  contaminant  and  its 
potential  health  effects,  the  compliance 
options  considered,  and  the  terms  and 
conditions  of  the  proposed  variance; 
this  information  must  be  provided  at 
least  30  days  prior  to  the  date  of  the 
public  meeting; 

(5)  The  primacy  agency  prepares  a 
draft  of  the  small  system  variance, 
including  terms  and  conditions,  and,  if 
the  public  meeting  occurs  prior  to 
proposal  of  the  small  system  variance, 
makes  the  draft  variance  available  to  the 
public  no  later  than  the  public  meeting; 

(6)  The  primacy  agency  proposes  the 
variance  by  publishing  a  notice  in  the 
State  equivalent  of  the  Federal  Register, 
or  in  a  newspaper  widely  distributed 
through  the  State,  or,  in  the  case  of  the 
Administrator,  in  the  Federal  Register; 

(7)  Either  before,  or  within  15  days 
after  publication  of  this -notice  that  the 
variance  has  been  proposed,  the 
primacy  agency  conducts  a  public 
hearing  on  the  draft  proposed  small 
system  variance; 

(8)  If  a  State  proposes  to  issue  a  small 
system  variance  to  a  public  water 
system  serving  3,300  or  fewer  persons, 
the  State  must  submit  the  proposed 
small  system  variance  and  all 
supporting  documentation  to  EPA  for 
review;  if  a  State  proposes  to  issue  a 
small  system  variance  to  a  public  water 
system  serving  a  population  of  more 
than  3.300  and  fewer  than  10,000 
persons,  the  State  must  submit  the 
proposed  small  system  variance  and  all 
supporting  documentation,  including 
any  public  comments  received  prior  to 
this  submission,  to  EPA  for  review  and 
approval  of  the  proposed  variance; 

(9)  Within  thirty  days  of  the  proposal 
date  (the  date  on  which  the  primacy 
agency  publishes  the  notice  of  the 
proposed  variance)  of  any  small  system 
variance,  persons  served  by  the  system 
may  petition  the  Administrator  to  object 
to  the  proposed  small  system  variance; 
and 

(10)  The  Administrator  must  respond 
to  all  such  petitions  within  60  days  of 
receiving  them  and  may  object  to  a 
proposed  small  system  variance  within 
90  days  of  the  proposal  date. 

After  reviewing  public  comments  on 
the  proposed  regulations,  EPA  has 
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modified  these  regulations  to  provide 
that  either  the  State  or  public  water 
system  must  provide  the  notice  for  a 
public  meeting  on  the  small  system 
variance  at  the  same  time  that  the  State 
notifies  the  public  that  it  intends  to 
propose  the  small  system  variance.  EPA 
received  many  public  comments 
indicating  that,  in  many  circumstances, 
the  public  water  system  would  be  in  a 
better  position  than  the  State  to  identify 
the  persons  served  by  the  system  and 
the  public  water  system  should  have  the 
burden  of  providing  public  notice.  The 
revised  regulation  allows  the  State  to 
direct  the  public  water  system  to 
conduct  the  public  notification 
requirements  in  the  regulation. 

In  addition,  the  Agency  received 
comments  that  not  all  States  may  be 
able  to  publish  such  public  notice  in  a 
State  equivalent  to  the  Federal  Register. 
In  response,  the  regulations  now 
provide  that  the  State  may  publish  the 
notice  of  the  proposed  variance  in  a 
newspaper  with  wide  circulation  in  the 
State. 

In  summary,  the  regulation  requires 
that  at  least  one  public  notice  must  be 
provided  to  the  system's  consumers  (as 
defined  in  section  III.F.S.d.  of  the 
preamble)  (in  addition  to  publishing 
notice  of  the  proposed  variance  in  the 
State  Register  or  Federal  Register  or  in 
a  newspaper  widely  distributed  in  the 
State)  to  fulfill  the  requirement  of 
notifying  the  public  of  the  public 
hearing  and  proposal  of  the  small 
system  variance.  In  any  case,  the 
Administrator  encourages  States  and 
small  systems  to  engage  the  public  in 
the  development  and  issuance  of  the 
small  system  variance  early  in  the 
process. 

b.  Notice  by  Public  Water  Systems  at  the 
Time  that  a  Small  System  Variance 
Application  Is  Submitted 

Based  on  public  comments  on  the 
proposed  regulations,  the  Agency  is  not 
mandating  that  the  public  water  system 
provide  notice  to  the  persons  served  by 
the  system  that  the  system  is  applying 
for  a  small  system  variance.  (Such 
additional  requirements  may  be 
imposed  through  State  regulations.) 
Other  regulations,  such  as  the  public 
notification  rule  and  the  consumer 
confidence  rule,  will  ensure  that  the 
persons  served  by  the  system  are  aware 
that  the  system  is  operating  in  violation 
of  the  applicable  drinking  water 
regulation.  Therefore,  requiring  this 
initial  notice  may  be  redundant  in 
nature  and  may  not  be  an  efficient 
manner  of  notifying  the  public  of  the 
condition  of  the  drinking  water  being 
supplied  by  the  public  water  system. 
Even  though  this  regulation  does  not 


require  the  proposed  early  notice,  the 
Agency  encourages  early  involvement  of 
the  public  in  the  small  system  variance 
process. 

c.  Public  Meeting  Requirement 

Section  142.309  of  the  regulations 
addresses  the  requirements  for  a  public 
meeting  on  a  draft  proposed  small 
system  variance  and  notice  of  the  public 
meeting.  Consistent  with  section 
1415(e)(7)(A)(i)  of  the  Act,  a  State  or  the 
Administrator  is  required  to  provide  for 
at  least  one  (1)  public  meeting  on  the 
small  system  variance  before  it  is 
granted.  However,  before  holding  a 
public  meeting,  the  State  or  the 
Administrator  must  make  public  a  draft 
of  the  proposed  small  system  variance 
along  with  various  supporting 
information  as  specified  in  §  142.308(c) 
of  the  regulations,  to  ensure  that  the 
public  is  adequately  informed  of  the 
terms  and  conditions  likely  to  be  in  the 
proposed  small  system  variance.  The 
State  or  the  Administrator  must  notify 
the  public  of  the  public  meeting  (and 
provide  the  required  supporting 
information)  at  least  30  days  before  the 
date  of  the  meeting.  EPA  is 
promulgating  this  section  as  proposed. 

d.  Manner  of  Public  Notification 

Section  142.308  of  the  proposed 
regulations  codifies  the  Safe  Drinking 
Water  Act  provision  that  any  person 
served  by  the  system  may  petition  the 
Administrator  to  object  to  the  granting 
of  a  variance. 

Public  comments  requested  that  the 
Agency  clarify  the  terms  "customers", 
"consumers",  and  "persons  served"  as 
it  is  used  in  this  regulation.  EPA 
interprets  "customers"  to  mean  billing 
units  or  other  service  connections  to 
which  water  is  delivered  by  the  public 
water  system.  (Other  service 
connections  could  include,  for  example, 
municipal  facilities  which  receive 
service  but  which  might  not  be  billed  ) 
On  the  other  hand,  EPA  interprets 
"consumers"  and  "persons  served" 
more  broadly  to  mean  persons  who 
receive  drinking  water  from  the  public 
water  system  on  a  regular  basis.  The 
term  "person  served"  or  "consumer" 
includes  customers,  as  defined  above, 
and  other  persons  who  are  served  by  the 
public  water  system  on  a  regular  basis, 
such  as  factory  workers  and  tenants  of 
apartment  houses  and  condominiums, 
who  may  not  receive  water  bills.  The 
notice  requirements  in  these  regulations 
are  intended  to  provide  adequate  notice 
for  persons  who  may  wish  to  participate 
in  the  variance  process  or  petition  the 
Administrator  to  object  to  the  variance. 
The  Agency  sought  to  ensure  that  these 
definitions  are  consistent  with  other 


supporting  regulations  currently  in 
development,  including  the  Consumer 
Confidence  Report  regulations. 

Based  on  public  comments,  the 
Agency  is  clarifying  whether  the 
primacy  agency  or  the  public  water 
system  has  the  burden  for  the  public 
notice.  The  Agency  recognizes  that  there 
may  be  certain  small  systems  that  would 
require  assistance  from  the  primacy 
agency  to  satisfy-  the  public  notification 
requirements  within  the  small  system 
variance  process.  The  Agencv 
encourages  the  primacy  agency  to  work 
with  such  systems  to  ensure  that  the 
public  is  involved  in  the  variance 
process.  However,  the  Agency  does  not 
intend  to  place  the  actual  burden  of  the 
public  notice  on  the  primac\  agency  in 
these  regulations.  In  order  to  ciarifv  the 
Agency's  intention,  the  final  regulations 
make  clear  that  either  the  primacv 
agency  or  the  public  water  svstem  must 
provide  the  public  notice.  The  primacy 
agency  mamtains  fiexibility  to  direct  the 
public  water  system  to  provide  such 
notice.  For  purposes  of . Agencv  review 
and/or  approval  of  a  small  system 
variance,  the  Agency  is  concerned  that 
the  public  notification  requirements 
within  the  regulations  are  satisfied,  not 
with  which  entity  actually  conducts  the 
notice. 

Operators  of  small  systems  requested 
that  the  Agency  address  the  issue  of 
whether  persons  who  are  not  billing 
customers  of  the  system  must  be 
provided  a  notice  by  direct  mail 
considering  the  burden  associated  with 
identifying  and  obtaining  mailing 
addresses  for  non-billed  consumers  of  a 
system's  water.  In  light  of  all  comments, 
the  Agency  is  retaining  the  requirement 
that  individual  notice  only  need  be 
provided  to  billed  customers  of  the 
system.  In  addition,  notice  must  be 
provided  in  a  brief  and  concise  manner 
to  regular  consumers  who  are  not  billing 
customers,  by  some  other  reasonable 
method,  such  as  publication  in  a  local 
newspaper,  posting  in  public  places,  or 
delivery  to  community  organizations. 
Although  this  might  not  reach  persons 
outside  the  service  area,  it  would  reach 
factory  workers  and  tenants  of 
apartment  houses  and  condominiums, 
even  if  those  persons  do  not  receive 
water  bills.  .At  the  time  of  variance 
proposal,  however,  the  State  must 
publish  a  notice  in  a  State-wide 
publication,  thereby  reaching  interested 
persons  who  might  not  receive  water 
bills  or  live  in  the  service  area.  Todav's 
rule  would  therefore  require  a  State  or 
public  water  system  to  provide  some 
form  of  notice  to  all  persons  served  by 
the  system  on  a  regular  basis. 
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e.  Content  of  Notices 

Section  1415(e)(7)(A)(i)  of  the  Safe 
Drinking  Water  Act  requires  that  public 
notification  include  information 
regarding  the  contaminant  and  variance. 
Section  142.308(c)  of  the  regulations 
implements  this  statutory  requirement. 
In  this  provision,  the  Agency  is 
requiring,  along  with  other  information, 
specific  health  effects  language  to  be 
used  in  the  notices.  The  Agency  is 
requiring  use  of  the  health  effects 
language  developed  for  the  Consumer 
Confidence  Report  Rule.  The  Agency 
believes  that  there  are  many  benefits  to 
the  use  of  standard  health  effects 
language  in  the  various  public  notice 
provisions  of  the  amended  Safe 
Drinking  Water  Act,  particularly  in 
reducing  confusion  for  the  systems  and 
the  public. 

In  addition,  in  response  to  comments, 
EPA  has  revised  the  multilingual 
notification  requirement  in 
§  142.308(c)(7)  of  the  proposed 
regulations.  With  this  revision,  the 
primacy  agency  will  determine  what 
constitutes  a  large  proportion  of  non- 
English-speaking  residents,  and  thus 
when  the  multilingual  notification 
requirements  are  applicable.  The 
multilingual  notification  requirement  is 
consistent  with  the  Agency's  Consumer 
Confidence  Report  Rule. 

The  Agency  received  several 
comments  expressing  concern  that  small 
public  water  systems  lack  the  resources 
to  provide  public  notification  materials 
in  foreign  languages,  and  suggesting  that 
EPA  either  eliminate  this  requirement  or 
develop  such  materials  in  the  ten  most 
frequently  used  languages.  In  response, 
the  Agency  notes  that  systems  are  not 
required  to  provide  a  translation  of  the 
materials  listed  in  section  142.308(c), 
but  only  "information  in  the  appropriate 
language  regarding  the  content  and 
importance  of  the  notice."  (Section 
142.308(c)(7))  EPA  envisions  that  in 
many  cases  this  would  entail  a 
relatively  short  statement  indicating  that 
the  enclosed  materials  contain 
information  on  a  proposed  variance 
from  national  drinking  water  regulations 
which  could  affect  the  level  of  public 
health  protection  afforded  to  consumers 
of  the  system's  water.  Of  course.  EPA 
would  encourage  systems  that  do  have 
the  resources  to  provide  more  complete 
translations  of  the  public  notification 
materials  in  cases  where  a  significant 
non-English-speaking  population  is 
present. 

f.  Consumer  Petition  Process 

Section  141.5(e)(10)(B)  of  the  Safe 
Drinking  Water  Act  allows  for  persons 
served  by  the  system  to  petition  the 


Administrator  to  object  to  the  granting 
of  a  small  system  variance;  such 
petitions  must  be  submitted  not  later 
than  thirty  days  after  a  State  proposes  to 
issue  a  small  system  variance.  This 
statutory  provision  is  implemented  in 
section  142.310  of  today's  rule.  EPA  has 
clarified  the  regulation  to  specify  that 
the  date  of  "proposal"  is  the  date  upon 
which  the  State  publishes  its  notice  of 
proposal  in  a  State-wide  publication. 
Consumer  petitions  should  be  mailed  to 
the  EPA  Regional  Administrator. 

G.  Sections  142.311  and  142.312.  Bases 
for  Administrator's  Objections  to  State- 
Proposed  Small  System  Variances 

Pursuant  to  section  1415(e)(9)  of  the 
Act.  §  142.312(a)  of  the  rule  requires  a 
primacy  State,  which  is  proposing  to 
grant  a  small  system  variance  to  a  public 
water  system  serving  more  than  3,300 
and  fewer  than  10,000  persons,  to 
submit  that  variance  to  the 
Administrator  for  review  and  approval 
prior  to  issuance.  Section  142.312(c) 
requires  that,  if  the  Administrator 
disapproves  the  variance,  the 
Administrator  notify  the  State  in  writing 
of  the  reasons  for  such  disapproval. 
Such  disapproval  must  be  based  upon  a 
determination  that  the  small  system  did 
not  meet  the  requirements  for  a  variance 
under  the  Act  and  regulations, 
including  the  requirement  that  the 
system  cannot  afford  to  comply  with  the 
maximum  contaminant  level  (MCL)  or 
treatment  technique  for  which  the 
variance  is  being  sought,  in  accordance 
with  the  State  affordability  criteria. 

In  addition,  §142.311(a')  of  the  rule 
requires  a  primacy  State,  which  is 
proposing  to  grant  a  small  system 
variance  to  a  public  water  system 
serving  3,300  or  fewer  persons,  to 
submit  that  variance  to  the 
Administrator  for  review  prior  to 
issuance.  Some  public  comments  to  the 
proposed  regulations  suggested  that  the 
Administrator  does  not  have  the 
statutory  authority  to  review  proposed 
small  system  variances  for  systems 
serving  fewer  than  3,300  persons  and 
that  the  proposed  regulations  are 
therefore  in  conflict  with  section 
1415(e)(1)  and  1415(e)(8)  qf  the  Act.  The 
Agency  does  not  believe  that  this 
interpretation  of  the  statute  is 
appropriate  since  it-is  inconsistent  with 
the  Administrator's  broad  review 
authority  provided  in  section 
1415(e)(10)(A)ofthe  Act. 

The  Act  specifies  two  different  and 
distinct  procedures  for  reviewing  and 
objecting  to  any  proposed  small  system 
variance  proposed  bv  a  State.  Section 
1415(e)(10)(A)  of  the'  Act  addresses  EPA 
review  of  "any"  variance  proposed  by 
the  State  and  its  ability  to  object  to 


"any"  proposed  variance.  Section 
1415(e)(10)(B)  of  the  Act  addresses 
consumer  petitions  to  the  Administrator 
requesting  that  the  Administrator 
exercise  objection  authority  under 
section  1415(e)(10)(A)  of  the  Act. 
Section  1415(e)(10)(B)  does  not  limit 
EPA's  authority  to  review  and  object  to 
a  proposed  small  system  variance  and  is 
independent  from  the  Administrator's 
authority  under  section  1415(e)(10)(A). 

The  Agency's  interpretation  of  section 
1415(e)(10)  of  the  Act  is  not  in  conflict 
with  section  1415(e)(1)  and  1415(e)(8)  of 
the  Act.  Section  1415(e)(1)  allows  the 
primacy  agency  to  issue  small  system 
variances  in  accordance  with  the  Act 
and  regulations.  EPA's  review 
and/or  objection  to  a  small  system 
variance  does  not  diminish  a  State's 
responsibility  to  decide  whether  to  issue 
a  small  system  variance.  Section 
1415(e)(8)  of  the  Act  does  not  conflict 
with  the  Agency's  ability  to  review  and/ 
or  object  to  a  small  system  variance. 
Section  1415(e)(8)  solely  addresses 
EPA's  review  of  a  State's  variance 
program  as  a  whole  and  is  independent 
from  EPA's  authority  under  section 
1415(e)(10)(A)  to  object  to  a  specific 
proposed  variance. 

In  addition.  Congress  mandated  under 
section  1415(e)(9)  that  the  State  submit 
for  review  and  approval  by  the 
Administrator  any  small  system 
variance  proposed  for  a  system  serving 
more  than  3,300  and  fewer  than  10,000 
persons.  Before  a  State  grants  a  small 
system  variance  for  a  public  water 
system  serving  this  population,  the 
Administrator  must  formally  approve 
the  variance.  Without  such  approval,  a 
State  may  not  grant  the  variance.  The 
Administrator's  approval  of  variances 
under  section  1415(e)(9)  of  the  Act  is 
independent  from  the  Administrator's 
authority  to  review  "any"  variance 
under  section  1415(e)(10)  of  the  Act. 

Section  142.311(a)  of  the  regulations, 
which  requires  that  the  State  submit  the 
proposed  small  system  variance  and  all 
supporting  information  to  the 
Administrator,  is  necessary  to 
implement  section  1415(e)(10)(A)  of  the 
Act,  which  allows  the  Administrator  to 
review  and  object  to  any  proposed  small 
system  variance.  Section  142.31  Ifb)  of 
the  regulation  is  simply  the  codification 
of  section  1415(e)(10)(A)  of  the  Act 
included  in  the  regulation  for  purposes 
of  clarity. 

H.  Section  142.313.  Bases  for 
Administrator's  Review  of  State  Small 
System  Variance  Program 

Pursuant  to  section  1415(e)(8)(A)  of 
the  Safe  Drinking  Water  Act,  §  142.313 
of  the  rule  requires  the  Administrator  to 
periodically  review  the  primacy  State's 
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variance  program  to  determine  whether 
variances  granted  by  the  State  compiv 
with  the  requirements  of  the  Act.  EPA 
received  no  comments  on  this  section 
and  is  promulgating  it  as  proposed. 

/.  General  Variances:  Time  Limitation 

Section  1415(a)(l)(A)(ii)  of  the  Safe 
Drinicing  Water  Act  states  that  a 
schedule  prescribed  under  a  general 
variance  must  require  compliance,  by 
the  public  water  system,  with  each 
maximum  contaminant  level  or 
treatment  technique  requirement  with 
respect  to  which  the  variance  was 
granted,  as  expeditiously  as  practicable 
(as  the  State  may  reasonably  determine) 
but  sets  no  specific  final  date  for 
compliance  other  than  that  in  the 
compliance  schedule.  EPA  requested 
comment  on  whether  the  Agency  should 
specify  a  time-frame  in  the  final  rule, 
consistent  with  the  time  frame  for  small 
system  variances  in  the  Act. 
Commenters  were  generally  opposed  to 
this  approach. 

The  Agency  recognizes  that  in  issuing 
a  general  variance  the  State  has  the 
flexibility  to  prescribe  time  frames 
within  a  schedule  to  reach  compliance 
with  the  conditions  of  the  variance  and 
the  Act,  including  installation  of  the 
best  available  technology.  However, 
consistent  with  section  i415(e)  of  the 
Act,  the  Agency  presumes  that  a 
reasonable  time  frame  for  public  water 
systems  to  install  the  best  available 
technology  is  within  five  years  of 
granting  of  the  variance.  The  Agency 
recognizes  that  there  may  be  situations 
in  which  five  years  may  not  be  a  feasible 
time  frame  to  install  such  technology. 
However,  when  such  situations  are 
presented,  efforts  must  be  made  to 
ensure  that  the  public  be  notified  and 
involved  in  the  variance  process. 
Today's  regulations  require  that  if  a 
State  prescribes  a  schedule  in  a  general 
variance  that  requires  compliance 
beyond  five  years  of  the  issuance  date 
the  State  must  (1)  document  its  rationale 
for  the  extended  compliance  schedule, 
(2)  discuss  the  rationale  for  the 
extended  compliance  schedule  in  the 
required  public  notice  and  opportunity 
for  public  hearing,  and  (3)  provide  the 
shortest  practicable  time  schedule 
feasible  under  the  circumstances.  Such 
requirements  are  consistent  with  the 
theme  of  the  1996  Amendments  to  the 
Safe  Drinking  Water  to  maximize  public 
participation  in  major  decisions 
affecting  drinking  water.  Under  this 
approach,  the  State  retains  fiexibility  in 
determining  the  time  frame  for 
compliance  under  a  general  variance  as 
expeditiously  as  practicable. 


/.  Relationship  of  Exemptions  and  Small 
System  Variances 

Under  section  1416(b)(2)(D)  of  the 
Safe  Drinking  Water  Act,  a  public  water 
system  may  not  receive  an  exemption 
under  section  1416  if  the  svstem  was 
granted  a  small  system  variance  under 
section  1415(e)  of  the  Act.  The  Act  is 
silent  on  whether  a  small  .system 
variance  under  section  1415(e)  mav  be 
issued  after  the  issuance  of  an 
exemption  under  .section  1416.  In  the 
proposal,  EPA  asked  for  comment  on 
this  and  commenters  were  generally  in 
favor  of  allowing  a  variance  after  an 
exemption.  However,  after 
consideration  of  public  comment,  policv 
considerations  and  the  statutorv 
framework  in  sections  1415(e)  and  1416. 
the  Agency  believes  that  public  water 
systems  should  generally  not  receive  a 
variance  after  receiving  an  exemption 
for  the  same  contaminant. 

The  Agency  interprets  section 
1416(b)(1)(A)  to  require  that  the 
endpoint  of  a  compliance  schedule 
established  under  an  exemption  be  full 
compliance  with  the  maximum 
contaminant  level  or  treatment 
technique  for  which  the  exemption  was 
granted.  During  the  stakeholders  process 
and  the  public  comment  period,  the 
Agency  received  comments  indicating 
that  the  regulations  should  implement 
the  exemption  provisions  of  the  Act  to 
allow  a  public  water  system  which  has 
received  an  exemption  to  subsequently 
receive  a  variance  for  that  sam.e 
contaminant  if  it  turns  out  that  there  is 
no  affordable  compliance  technology  for 
the  system.  While  the  final  rule 
promulgated  today  does  not  explicitly 
prohibit  the  issuance  of  a  variance  after 
an  exemption,  EPA  believes  that  it  is 
generally  inappropriate.  Rather,  EPA 
believes  that  the  determination  of 
whether  there  is  an  affordable 
compliance  technology  for  the  system 
should  be  made  in  the  initial 
compliance  options  analysis.  However, 
if,  during  the  course  of  the  compliance 
schedule  established  for  a  small  public 
water  system's  exemption,  the 
regulations  for  the  contaminant  for 
which  the  exemption  was  granted  were 
revised  and  the  MCL  was  made  more 
stringent,  then  the  system,  with  a  new- 
regulatory  compliance  date  and  new 
MCL,  would  have  the  option  of  seeking 
full  compliance  with  the  new  MCL  by 
the  compliance  date,  seeking  a  small 
system  variance  or  seeking  an 
exemption. 

Congress  established  two  distinct 
mechanisms  to  allow  systems  regulatory 
alternatives.  Exemptions  were 
established  to  allow  public  water 
systems  more  time  to  comply  with  a 


newly  promulgated  national  primarv 
drinking  water  regulation  under  certain 
conditions.  Linder  an  exemption,  under 
certain  conditions,  a  small  system  may 
have  up  to  9  years,  including 
extensions,  to  achieve  full  compliance. 
Small  system  variances  were  established 
to  allow  small  public  water  s\  stems  up 
to  a  possible  5  years  to  install 
alternative  technologies  under  certain 
conditions.  Upon  completion  of  the 
compliance  options  analysis,  the  public 
water  system  should  know  whether  an 
exemption  or  small  system  variance  is 
the  proper  route  to  pursue.  If  a  small 
system  cannot  afford  to  install  a  small 
system  technology  within  the  maximum 
allowable  5-year  period,  the  primacv 
agency  must  consider  other  alternatives 
to  address  the  none  ompliance  of  the 
system.  To  grant  a  small  system 
variance  after  an  exemption  could 
prolong  the  installation  of  the  proper 
treatment  technology  well  bevond  the 
statutory  time  frames  provided  for  either 
an  exemption  or  a  variance.  Therefore, 
the  Agency  belie\es  that  it  is  generally 
inappropriate  to  grant  a  small  svstem 
variance  after  an  exemption. 

The  Agency  also  notes  that,  for  a 
primacy  agency  to  grant  a  small  system 
variance,  it  must  determine  that 
compliance  with  the  MCL  is  not 
affordable,  according  to  the  primacy 
agency's  affordability  criteria,  through 
treatment,  alternate  sources  of  water 
supply,  restructuring  or  consolidation, 
or  obtaining  financial  assistance  from 
the  drinking  water  State  Revolving  Fund 
(SRF)  or  any  other  Federal  or  State 
program.  In  contrast,  an  exemption  must 
include  a  schedule  to  achieve 
compliance  within  three  years  (with  up 
to  three  two-year  extensions  for  small 
systems  in  some  circumstances).  EPA 
believes  that  it  would  generally  be 
difficult  for  a  primacy  agencv  to 
determine  that  compliance  with  the 
MCL  is  not  affordable  for  a  svstem  that 
had  previously  been  granted  an 
exemption,  unless  there  has  been  a 
significant  unforeseen  change  in 
circumstances  since  the  initial 
compliance  options  analysis  upon 
which  the  exemption  was  based.  Bv 
"unforeseen  changes  in  circumstances" 
that  may  cause  a  primacy  agency  to 
determine  that  a  system  cannot  afford  to 
comply  after  an  initial  compliance 
determination.  EPA  means  the  following 
circumstances: 

(1)  .Significant  changes  in  source  water  due 
to  natural  disasters  in  the  communitv. 

(2)  Small  public  water  systems  or  primacv 
agencies  could  not  have  reasor.ably  obtained 
all  information  related  to  source  water 
quality  and  the  absence  of  sucn  information 
Ic  i  to  an  improper  determination  that  an 
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exemption,  as  opposed  to  a  small  system 
variance,  should  be  granted; 

(3)  Significant  unforeseen  change  in 
economic  circumstances,  such  as  a 
severe  economic  downturn  in  the 
community,  which  would  make  the  cost 
of  the  compliance  technology 
unaffordable  according  to  the  primacy 
agency's  affordability  criteria.  Failure  to 
obtain  funding  from  any  particular 
source  (e.g..  State  or  Federal  assistance 
program)  would  not  automatically 
indicate  that  the  compliance  technology 
is  unaffordable.  The  primacy  agency 
should  consider  all  financial 
circumstances,  including  alternate 
funding  sources,  in  determining 
affordability;  or, 

(4)  The  public  water  system  installs 
and  is  properly  operating  the  best 
available  technology,  as  designated  by 
the  Administrator,  and  is  in  compliance 
with  all  other  requirements  of  the  Act 
and  regulations,  but  continues  to  be  in 
non-compliance  with  the  MCL  or 
treatment  technique  for  which  the 
exemption  was  granted. 

If  such  a  change  should  occur,  and  a 
system  will  not  be  able  to  comply  with 
the  MCL  within  the  established  time 
frame,  the  system  should  notify  the 
primacy  agency  immediately,  rather 
than  waiting  for  the  next  compliance 
deadline  to  pass,  and  the  primacy 
agency  should  take  appropriate  action. 
The  Agency  believes  that  the  most 
appropriate  mechanism  to  address  such 
a  system  is  through  an  administrative 
order  or  consent  order  allowing  the 
small  system  to  install  a  small  system 
variance  technology,  as  designated  by 
the  Administrator,  as  an  interim 
measure  toward  achieving  full 
compliance  in  the  future.  Regardless  of 
the  mechanism  selected,  however,  the 
primacy  agency  must  ensure  that  the 
terms  of  any  variance  or  order  provide 
adequate  protection  of  public  health. 

K.  State  Revolving  Fund  and  Capacity 
Development  Plan  Linkage  to 
Exemptions  and  Small  System 
Variances 

Strong  statutory  linkage  exists 
between  the  small  system  variance  and 
exemption  provisions  in  sections 
1415(e)  and  1416  of  the  Safe  Drinking 
Water  Act  and  the  State  Revolving  Fund 
provisions  of  section  1452  of  the  Act. 
This  linkage  was  discussed  in  the 
proposal  (63  FR  19448).  The  State 
Revolving  Fund  provisions  and  the 
variance  and  exemption  provisions  can 
be  used  together  to  complete  two 
important  tasks:  (1)  Ensure  that  State 
Revolving  Fund  assistance  is  targeted 
toward  those  public  water  systems  most 
in  need  of  such  assistance,  and  (2)  allow 
systems  which  receive  such  assistance 


to  be  able  to  use  it  in  a  way  that  will 
either  produce  full  compliance  with  an 
MCL  within  the  compliance  schedule 
established  by  the  State  (in  the  case  of 
systems  receiving  an  exemption),  or 
improve  the  quality  of  water  delivered 
to  consumers  (in  the  case  of  systems 
receiving  a  variance). 

This  linkage  is  reflected  in  today's 
final  rule.  Section  142.20(b)(1)  requires 
that  before  finding  that  management  and 
restructuring  changes  cannot  be  made, 
as  part  of  the  compliance  options 
analysis  required  for  an  exemption,  the 
State  must  consider  the  availability  of 
SRF  loan  fund  assistance  to  implement, 
among  other  alternatives,  activities 
consistent  with  the  State's  Capacity 
Development  Strategy  to  help  the  public 
water  system  acquire  and  maintain 
technical,  financial  and  managerial 
capacity  to  come  into  compliance  with 
the  Act.  Section  142.306{b)(2)(iv) 
requires  consideration  of  the  possibility 
of  obtaining  financial  assistance  from 
the  drinking  water  SRF  as  part  of  the 
compliance  options  analysis  required 
for  a  small  system  variance. 

Commenters  expressed  two  concerns 
with  these  provisions.  One  commenter 
was  concerned  that  the  provisions  not 
be  interpreted  in  a  way  that  would 
undermine  State  authority  to  develop 
individual  Capacity  Development 
Strategies  in  accordance  with  section 
1420  of  the  Act,  or  used  as  grounds  for 
withholding  SRF  funds  because  of  a 
State  decision  regarding  a  particular 
system.  EPA  is  well  aware  that  under 
section  1420(c)(4)  of  the  Act,  State 
decisions  regarding  implementation  of 
the  Capacity  Development  Strategy  with 
respect  to  individual  systems  are  not 
subject  to  review  by  the  Administrator 
and  may  not  serve  as  the  basis  of 
withholding  funds  under  section  1452 
of  the  Act.  EPA  has  no  intention  of 
using  its  oversight  of  the  variance  and 
exemption  provisions  of  the  Act  as 
grounds  for  withholding  funds  under 
section  1452  of  the  Act,  and  does  not 
see  any  conflict  between  these  rules  and 
State  authority  with  respect  to  Capacity 
Development  Strategies  under  section 
1420  of  the  Act.  Rather,  the  linkages  in 
these  rules  are  provided  to  highlight  a 
State's  opportunity  to  use  its  Capacity 
Development  Strategy  to  assist  systems 
in  acquiring  the  technical,  financial  and 
managerial  capacity  needed  to  either 
come  into  compliance  with  an  MCL  or 
treatment  technique  after  an  appropriate 
period  of  time,  or  to  install  and  operate 
an  appropriate  variance  technology. 

Several  commenters  expressed 
concern  with  the  requirement  that  the 
SRF  be  considered  as  a  possible  funding 
source  as  part  of  the  compliance  options 
analysis  to  obtain  a  small  system 


variance.  These  commenters  indicated 
that  small  systems  may  lack  the  overall 
capacity  required  to  qualify  for  SRF 
loans,  and  that  this  requirement  in 
today's  rule  could  be  interpreted  as 
limiting  State  flexibility  in  managing  its 
SRF  programs.  EPA  does  not  believe 
that  this  is  an  issue.  The  requirement  to 
consider  the  SRF  as  a  possible  funding 
source  does  not  mean  that  the  State 
must  provide  SRF  assistance  to  a  system 
seeking  a  variance  (or  exemption),  only 
that  this  option  should  be  considered  as 
part  of  the  initial  compliance  options 
analysis.  States  retain  full  authority  to 
allocate  SRF  funds  in  accordance  with 
the  provisions  of  the  Act.  EPA  believes 
that  the  requirement  to  consider  the  SRF 
as  a  possible  funding  source  to  assist 
small  systems  in  achieving  compliance 
is  fully  consistent  with  those  provisions. 

L.  Exemption:  Renewals  for  Small 
Systems 

Under  section  1416(b)(2)(A)  of  the 
Safe  Drinking  Water  Act,  an  exemption 
issued  to  a  public  water  system  must 
prescribe  a  schedule  requiring 
compliance  by  the  system  with  each 
contaminant  level  and  treatment 
technique  requirement  with  respect  to 
which  the  exemption  was  granted  as 
expeditiously  as  practicable  (as  the  State 
may  reasonably  determine)  but  not  later 
than  three  years  after  the  otherwise 
applicable  compliance  date  established 
in  section  1412(b)(10).  Section 
1416(b)(2)(C)  states  "(i)n  the  case  of  a 
system  which  does  not  serve  more  than 
a  population  of  3,300  and  which  needs 
financial  assistance  for  the  necessary 
improvements,  an  exemption  *  *  *  may 
be  renewed  for  one  or  more  additional 
2-year  periods,  but  not  to  exceed  a  total 
of  6  years,  if  the  system  establishes  that 
it  is  taking  all  practicable  steps"  to  meet 
the  requirements  of  the  established 
compliance  schedule. 

The  intensive  compliance  options 
analysis  required,  under  §  142.20(b)(1) 
and  §  142.50(a),  to  be  performed  before 
an  exemption  is  initially  granted  should 
indicate  whether  an  exemption  is 
appropriate.  If  an  exemption  is 
appropriate  after  the  compliance 
options  analysis,  the  primacy  agency 
should  facilitate  and  work  with  the 
system  to  ensure  compliance  as  soon  as 
practicable,  but  within  three  years  of  the 
otherwise  applicable  compliance  date, 
including  providing  financial  assistance 
under  section  1452  of  the  Act.  Under 
§  142.20(b)(2)  and  §  142.56  of  the  rule, 
two-year  extensions  of  exemptions 
pursuant  to  section  1416(b)(2)(C)  of  the 
Act  may  only  be  granted  to  systems 
which  serve  3,300  or  fewer  people  and 
which  need  financial  assistance,  and 
upon  State  review  of  the  small  system's 
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progress  and  the  State's  subsequent 
determination  that  the  small  system  is 
taking  all  practicable  steps  to  meet  the 
requirements  of  the  Act. 

As  discussed  in  the  preamble  to  the 
proposed  rule,  the  Agency  interprets  the 
extension  provisions  for  public  water 
systems  serving  less  than  3,300  persons 
to  allow  the  primacy  agency  to  grant  the 
additional  two-year  periods  at  the  time 
of  initial  issuance  of  the  exemption  for 
those  small  systems  that  need  financial 
assistance  for  the  necessary 
improvements.  Public  comments  on  this 
issue  in  the  proposed  rule  were 
generally  supportive  of  this  approach. 

This  interpretation  is  based  on  the 
statute  and  EPA's  recognition  that  there 
may  be  some  instances  where  certain 
small  systems  serving  less  than  3,300 
persons  may  require  more  than  three 
years  to  achieve  full  compliance  under 
an  exemption.  Additional  time  may 
allow  for  the  small  system  to  acquire  the 
necessary  financial  assistance, 
restructure,  find  an  alternative  source 
water  and/or  make  necessary  capital 
improvements.  Compliance  schedules 
under  exemptions  should  reflect  a 
practical  time  line  for  the  small  public 
water  system  to  meet  the  established 
milestones  as  expeditiously  as  possible. 
The  Agency  anticipates  that  most  small 
systems  will  achieve  full  compliance 
under  exemptions  in  less  than  3  years 
after  the  otherwise  applicable 
compliance  date  but  recognizes  that  this 
determination  should  be  made  on  a 
case-by-case  basis  considering  specific 
factors  of  the  given  small  public  water 
system.  Therefore,  a  system  which 
serves  less  than  3,300  persons  and 
which  needs  financial  assistance  for  the 
necessary  improvements  may  receive  a 
compliance  schedule  under  an 
exemption  with  milestone  dates  later 
than  three  years  from  the  issuance  date 
of  the  exemption.  In  any  case,  the 
primacy  agency  is  required  to  establish 
a  schedule  requiring  compliance  as 
expeditiously  as  practicable  but  no  later 
than  the  statutory  time  frames. 

This  interpretation  does  not  affect  the 
requirement  under  section  1416(b)(2)(C) 
of  the  Act  that  the  primacy  agency  must 
"renew"  the  exemption  every  two  years 
after  the  first  3  years  to  ensure  that  the 
system  is  taking  all  practicable  steps  to 
meet  the  requirements  of  the  Act  and 
the  established  compliance  schedule. 
EPA  interprets  the  "renewal" 
requirement  to  mean  that  the  primacy 
agency  must  review  the  system's 
compliance  with  the  exemption  and 
document  its  findings  of  continued 
eligibility.  The  Agency  anticipates  that 
the  primacy  agency's  review  of  the 
public  water  system  will  involve  a 
review  of  the  public  water  system's 


efforts  to  comply  with  the  established 
milestones  and  other  requirements  of 
the  Act.  Even  though  not  required  by 
section  1416  of  the  Act,  the  primacy 
State  may  wish  to  consider  the 
incorporation  of  public  participation 
into  this  review  process.  If  the  primacy 
agency  determines  that  a  small  system 
is  not  taking  all  practical  steps  to 
comply  with  the  requirements,  the 
exemption  should  not  be  continued  and 
the  public  water  system  would  be 
subject  to  an  enforcement  response  to 
address  violations  of  the  established 
compliance  schedule.  Where  an 
exemption  is  continued,  the  primacy 
agency  must  ensure  that  at  the  end  of 
the  exemption  period,  the  public  water 
system  is  in  full  compliance  with 
applicable  national  primary  drinking 
water  regulation. 

The  Agency  received  public 
comments  requesting  that  the  Agency 
clarify  how  the  6-year  limit  on  renewals 
of  exemptions  for  small  systems  applies 
to  existing  exemptions  issued  before 
enactment  of  the  1996  Amendments.  As 
discussed  above,  under  section 
1416(b)(2)(C),  a  State  may  renew  an 
exemption  issued  to  a  small  system 
serving  less  than  3,300  persons  for  one 
or  more  additional  2-year  periods  under 
certain  conditions,  but  not  to  exceed  a 
total  of  6  years.  The  Agency  interprets 
this  provision  to  be  effective  upon  the 
effective  date  of  the  1996  Amendments 
to  the  Safe  Drinking  Water  Act. 
Therefore,  the  six-year  limit  on  renewals 
of  exemptions  is  effective  as  of  August 
6,  1996.  Therefore,  for  example,  if  a 
three-year,  small  system  exemption  was 
issued  by  a  primacy  agency  in  1993,  the 
primacy  agency  may,  under  certain 
conditions  as  specified  in  the  Act, 
renew  the  exemption,  through 
extensions  and  the  requisite  reviews, 
until  2002.  No  existing  exemption  for  a 
small  system  may  remain  in  effect  for 
more  than  nine  years  beyond  the  date 
that  it  was  initially  issued. 

IV.  Cost  of  Rule 

The  cost  of  the  rule  and  economic 
analysis  were  described  in  detail  in  the 
preamble  to  the  proposed  rule.  (63  FR 
19448-50) 

Based  upon  this  economic  impact 
analysis  (EIA),  public  water  systems 
would  realize  net  economic  benefits  as 
a  result  of  today's  rule.  Results  of  the 
impact  analysis  show  that,  if  all  eligible 
public  water  systems  in  all  56  States 
and  territories  apply  for  and  are  granted 
variances  under  sections  1415(a)  or 
1415(e),  or  exemptions  under  today's 
rule,  for  the  rules  considered  in  this 
analysis,  then  the  regulation  will  show 
a  net  annualized  economic  benefit  of 
$573,706  to  the  Agency,  States,  and 


public  water  systems,  not  including 
benefits  due  to  increased  public  health 
protection  or  savings  associated  with 
the  installation  of  affordable 
technologies.  A  summary  of  this  EIA  is 
available  in  the  Office  of  Water  Docket, 
#W-97-26. 

Based  on  this  economic  impact 
analysis,  the  variance  and  exemption 
rule  is  not  considered  to  have  a 
significant  impact  in  the  form  of  an 
unfunded  mandate  of  $100,000,000  or 
more  or  in  any  year  as  identified  under 
the  Unfunded  Mandates  Reform  Act, 
nor  would  it  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities,  as  discussed  in 
the  section  entitled  "Unfunded 
Mandates  Reform  Act"  in  the  preamble 
to  today's  rule 

V.  Other  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory'  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary' 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  the  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  it  may  raise  novel  legal 
or  policy  issues.  The  rule  seeks  to 
improve  public  health  protection  while 
providing  regulatory  relief  to  small 
systems  by  encouraging  the  adoption,  by 
small  systems  unable  to  comply  with 
drinking  water  standards,  of  affordable 
technologies  that  will  improve  the 
quality  of  their  water  even  if  they  do  not 
achieve  full  compliance  with  the  MCL 
or  treatment  technique  requirement  for 
a  particular  contaminant.  Therefore, 
EPA  submitted  this  action  to  OMB  for 
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review.  Substantive  changes  made  in 
response  to  OMB  suggestions  or 
recommendations  have  been 
documented  in  the  public  record. 

B.  Regulatory  Flexibility  Act 

The  Regulaton,'  Flexibility  Act  (RFA). 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA),  generally  requires  the 
Agency  to  consider  explicitly  the  effect 
of  regulations  on  small  entities. 
However,  under  section  605(b)  of  the 
RFA,  if  the  Agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  the  Agency  is  not  required  to 
prepare  an  RFA. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Regulations  on 
variances  and  exemptions  provide 
regulatory  relief  from  the  costs  of 
complying  with  a  maximum 
contaminant  level  or  a  treatment 
technique  under  a  given  national 
primary  drinking  water  regulation.  As 
directed  in  the  Safe  Drinking  Water  Act, 
this  rule  describes  procedures  and 
criteria  by  which  small  public  water 
systems  which  cannot  afford  the 
appropriate  treatment  to  comply  with  a 
given  national  primary  drinking  water 
regulation  can  receive  a  variance  or 
exemption.  Thus,  public  water  systems 
show  a  net  economic  benefit  under 
today's  rule  as  a  result  of  being  granted 
a  variance  or  exemption,  rather  than 
bear  process  costs  associated  with 
litigation  and  enforcement.  Please  see 
section  IV,  '•Cost  of  Rule",  in  the 
preamble  to  the  proposed  rule  (63  FR 
19448-50)  for  a  more  detailed 
discussion  of  the  economic  costs  and 
benefits  of  today's  rule. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  270.39)  to 
amend  the  current  public  Water  System 
Supervision  Program  ICR  (OMB  control 
number  2040-0090),  and  a  copy  may  be 
obtained  from  Sandy  Farmer  by  mail  at 
OP  Regulatory  Information  Division: 
U.S.  Environmental  Protection  Agency 
(2137);  401  M  St.,  SW.;  Washington,  DC 
20460,  by  email  at 

farmer.sandy@epamail.epa.gov,  or  by 
calling  (202)  260-2740.  A  copy  may'also 
be  downloaded  off  the  internet  at  http:/ 


/www. epa.gov/icr.  The  information 
requirements  are  not  effective  until 
OMB  approves  them. 

Information  required  by  this 
regulation  allows  the  State  or  the 
Administrator  to  determine  that  the 
circumstances  at  a  public  water  system 
satisfy  the  statutory  conditions  for 
granting  a  small  system  variance  or  an 
exemption.  Some  of  the  required 
information  allows  the  Administrator 
and  the  public  to  determine  that  the 
public  had  adequate  opportunity  to 
review  and  comment  on  a  decision  to 
grant  a  small  system  variance.  The 
information  collection  requirements  of 
this  rule  are  mandatory  for  public  water 
systems  applying  for  either  a  variance  or 
an  exemption  and  for  primacy  States 
that  review  and  either  grant  or  deny 
these  applications.  Information 
collected  by  this  rule  will  be  provided 
to  the  public  to  facilitate  public 
involvement  in  this  process. 

Although  it  is  impossible  to 
determine  the  burden  this  rule  would 
impose  with  respect  to  seeking  a 
variance  or  an  exemption  from  a 
drinking  water  regulation  not  yet 
promulgated,  EPA  did  estimate  the 
burden  with  respect  to  the  two 
regulations  from  which  a  variance  or 
exemption  may  hypothetically  be 
sought.  With  respect  to  the  lead  and 
copper  rule  and  the  phase  II/V  rule,  the 
distribution  of  burden  between  public 
water  systems  and  states  is 
approximately  13,050  hours  and 
109,080  hours  respectively,  for  a  total 
annualized  burden  of  122,130  hours. 
Expressed  another  way,  in  a 
monetization  of  these  hours,  all  public 
water  systems  would  bear  a  total  annual 
cost  of  approximately  $348,716,  while 
States  would  bear  an  annual  cost  of 
$5,041,694. 

Promulgation  of  this  rule,  however,  is 
also  expected  to  result  in  significant 
reductions  in  the  burden  associated 
with  litigation  and  enforcement  actions. 
EPA  has  estimated  that  public  water 
systems  would  reduce  their  annual 
burden  by  54,648  hours  or  by 
$3,342,616  (a  monetization  of  these 
hours).  States  would  reduce  their 
annual  burden  by  62,766  hours  or  by 
$2,863,321  (a  monetization  of  these 
hours).  The  projected  burden  reduction 
has  not  been  netted  out  of  the  burden 
estimate  in  the  ICR  because  the  Agency 
does  not  generally  include  litigation  and 
enforcement  actions  in  its  paperwork 
burden  estimates  for  the  Public  Water 
Supply  Supervision  Program.  A  more 
detailed  explanation  of  how  EPA 
calculated  these  results  can  be  found  in 
the  Information  Collection  Request. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 


to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  Director,  OP 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St.,  SW.;  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget.  725  17th  St., 
NW.,  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
Comments  are  requested  by  September 
14,  1998.  Include  the  ICR  number  in  any 
correspondence. 

D.  Unfunded  Mandates  Reform  Act 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  Tribal, 
and  local  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  Agency  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  Tribal, 
and  local  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Before  promulgating  an  Agency  rule 
for  which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  the  Agency  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
lea.st  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
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the  objectives  of  the  rule.  The 
provisions  of  section  205  of  the  UMRA 
do  not  apply  when  they  are  inconsistent 
with  applicable  law.  Moreover,  section 
205  of  the  UMRA  allows  the  Agency  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  the  Agency  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  Tribal 
governments,  it  must  have  developed  a 
small  government  agency  plan  under 
section  203  of  the  UMRA.  The  plan 
must  provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  Agency  regulatory- 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  This  rule  imposes  no 
enforceable  duty  on  any  State,  local  or 
tribal  governments  or  the  private  sector. 
States  or  Tribes  may  choose  whether  to 
acquire  or  maintain  primacy  under  the 
Safe  Drinking  Water  Act.  Further,  States 
and  Tribes  with  primacy  may  choose 
whether  to  issue  variances  and 
exemptions;  they  can  decide  to  not  issue 
any  exemptions  or  variances  at  all.  If 
they  choose  to  issue  variances  or 
exemptions,  they  are  only  required  to 
issue  variances  and  exemptions  in  a 
manner  not  less  stringent  than  the 
conditions  under,  and  the  manner  in 
which,  variances  and  exemptions  may 
be  granted  under  section  1415  and  1416 
of  the  SDWA.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  section 
202  and  205  of  the  UMRA. 

Moreover,  because  this  rule 
establishes  procedures  and  criteria  for 
public  water  systems  to  obtain  variances 
and  exemptions  from  Safe  Drinking 
Water  Act  requirements,  the  Agency  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  adversely 
affect  small  governments  and  thus  this 
rule  is  not  subject  to  the  requirement  of 
section  203  of  UMRA. 

E.  Enhancing  Intergovernmental 
Partnerships 

To  reduce  the  burden  of  Federal 
regulations  on  States  and  small 
governments,  the  President  issued 


Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership,  on  October  28,  1993  (48  FR 
58093).  Under  Executive  Order  12875. 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute  and  that  creates 
a  mandate  upon  a  State,  local  or  Tribal 
government  unless  the  Federal 
government  provides  the  necessary 
funds  to  pay  the  direct  costs  incurred  by 
the  State,  local  or  Tribal  government  or 
EPA  provides  to  the  Office  of 
Management  and  Budget  a  description 
of  the  extent  of  the  Agency's  prior 
consultation  and  written 
communications  with  elected  officials 
and  other  representatives  of  affected 
State,  local  and  Tribal  governments,  the 
nature  of  their  concerns,  and  an  Agency 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  Tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

As  described  in  the  preamble  to  the 
proposed  rule  (63  FR  19440-41),  the 
Agency  held  several  meetings  with  a 
wide  variety  of  State  and  local 
representatives,  who  provided 
meaningful  and  timely  input  toward  the 
development  of  the  proposed  rule. 
Summaries  of  these  meetings  have  been 
included  in  the  public  doclcet  for  this 
rulemaking.  In  addition,  the  Agency 
conducted  outreach  efforts  to  contact 
and  inform  Tribal  groups  regarding  this 
rulemaking. 

F.  Risk  to  Children  Analysis  and 
Environmental  Justice 

On  April  21,  1997,  the  President 
issued  Executive  Order  13045  entitled 
Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19883).  Under  section  5  of 
the  Order,  a  Federal  agency  submitting 
a  "covered  regulatory  action"  to  OMB 
for  review  under  Executive  Order  12866 
must  provide  information  regarding  the 
environmental  health  or  safety  effects  of 
the  planned  regulation  on  children.  A 
"covered  regulatory  action"  is  defined 
in  section  2-202  as  a  substantive  action 
in  a  rulemaking  that  (a)  is  likely  to 
result  in  a  rule  that  may  be 
economically  significant"  under 
Executive  Order  12866  and  (b)  concerns 
an  environmental  health  risk  or  safety 
risk  that  an  agency  has  reason  to  believe 
may  disproportionally  affect  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 


explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  agency.  While  this 
rule  is  not  a  "  covered  regulator) 
action"  as  defined  in  the  Order  because 
it  is  not  economically  significant  (see 
section  IV  above),  EPA  believes  that  the 
rule  has  the  potential  to  reduce  risks  to 
children,  as  discussed  in  more  detail 
below. 

In  addition,  under  Executive  Order 
12898,  entitled  "Federal  Actions  to 
Address  Environmental  justice  in 
Minority  Populations  and  Low-Income 
Populations",  dated  February  11,  1994. 
the  Agency  must  make  achieving 
environmental  justice  part  of  its 
mission. 

The  Agency  believes  that  this  rule  has 
the  potential  to  significantly  reduce 
risks  to  children  caused  by  inadequate 
drinking  water  and  address 
environmental  justice  problems.  After  a 
small  public  water  system  applies  for  a 
small  system  variance.  §  142.306(b)  of 
the  rule  requires  the  State  to  perform  a 
compliance  options  analysis  for  the 
system.  Small  noncompliant  public 
water  systems  are  often  financially 
distressed  as  a  result  of  the  service 
population's  inability  to  pay  for  safe 
drinking  water  and  other  factors.  The 
public  water  system  could  have 
unprotected  source  waters  or  be  unable 
to  afford  the  appropriate  treatment 
technology  or  technique,  certified 
operator,  and/or  adequate  transmission 
and  distribution  systems.  As  required  by 
§  142.306(b)  of  the  rule,  an  analysis  of 
the  applicant  system's  compliance 
options  will  provide  insight  into 
alternative  means  of  compliance.  This 
might  include  some  form  of 
restructuring  or  consolidation  with 
another  system,  development  of  a 
cleaner,  safer  water  source,  or  using 
some  alternative  treatment  technique  or 
technology. 

If  according  to  a  State's  affordability 
criteria,  these  compliance  options  are 
unaffordable  for  a  drinking  water 
system,  the  State  may  grant  the  system 
a  variance.  Prior  to  issuing  a  variance. 
§  142.306(b)(5)  of  the  rule  requires  that 
the  State  find  that  the  terms  and 
conditions  of  a  small  system  variance 
ensure  "adequate  protection  of  human 
health."  Similarly,  an  exemption  can 
only  be  granted  if  its  conditions  ensure 
that  there  is  no  "unreasonable  risk  to 
health."  Both  findings  are  made  at  the 
State  level  on  a  case-specific  basis. 

The  intent  of  the  small  system 
variance  subpart  of  the  rule  is  to  move 
a  system,  which  is  not  complying  with 
Safe  Drinking  Water  Ac  .standards 
because  the  treatment  required  is 
unaffordable,  toward  or  into  compliance 
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status  by  requiring  the  system  to  install, 
operate  and  maintain  treatment  which  is 
affordable  and  protective  of  human 
health.  Although  the  level  of  treatment 
provided  may  not  meet  the  ma.ximum 
contaminant  level,  it  must  be 
determined  to  be  protective  of  human 
health — both  by  the  Agency  in 
identif>'ing  the  approved  variance 
technology  and  by  the  primacy  State  in 
making  such  a  finding — if  the  variance 
is  granted. 

The  Agency  believes  that  a  system 
operating  under  a  small  system  variance 
will  provide  better  treatment  than  that 
provided  by  a  system  in  noncompliance. 
Although  the  drinking  water  system 
may  not  be  able  to  provide  water  that  is 
consistently  below  the  maximum 
contaminant  level,  a  water  system 
operating  under  a  variance  will  be  able 
to  create  a  net  gain  in  the  quality  of  its 
finished  water  above  what  it  could 
provide  before  installing  a  variance 
technology.  In  turn,  this  will  lead  to  a 
net  gain  in  public  health  protection  for 
infants,  children,  and  nursing  or 
pregnant  women  as  well  as  for  persons 
in  low-income  areas,  thus  protecting 
children's  health  as  well  as  alleviating 
environmental  justice  problems. 

In  addition  to  requirements  that 
ensure  public  participation  in  granting 
variances  and  exemptions,  section 
142.308(c)(7)  of  the  rule  requires  that,  in 
communities  with  a  large  proportion  of 
non-English  speaking  persons,  as 
defined  by  the  primacy  agency,  notices 
provided  to  the  public  must  include 
information  in  the  appropriate  language 
regarding  the  content  and  importance  of 
the  notice.  EPA  believes  that  this 
provision  also  addresses  Executive 
Order  12898. 

For  these  reasons,  ilie  Agency  believes 
that  this  rule  is  consistent  with,  and 
implements,  the  Executive  Order  on 
protecting  children  as  well  as  the 
Executive  Order  addressing 
environmental  justice. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act,  the  Agency  is  required  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities,  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies.  Where 
available  and  potentially  applicable 
voluntary  consensus  standards  are  not 
used  by  the  Agency,  the  Act  requires  the 


Agency  to  provide  Congress,  through 
the  Office  of  Management  and  Budget, 
an  explanation  of  the  reasons  for  not 
using  such  standards.  Because  this  rule 
is  procedural  and  does  not  involve  or 
require  the  use  of  any  technical 
standards,  the  Agency  does  not  believe 
that  this  Act  is  applicable  to  this  rule. 
Moreover,  the  Agency  is  unaware  of  any 
voluntary  consensus  standards  relevant 
to  this  rulemaking.  Therefore,  even  if 
the  Act  were  applicable  to  this  kind  of 
rulemaking,  the  Agency  does  not  believe 
that  there  are  any  "available  or 
potentially  applicable"  voluntary 
consensus  standards. 

H.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  enacted  under  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2).  This  rule  will  be  effective  on 
September  14,  1998. 

VI.  Response  to  Public  Comments 

The  record  for  this  nilemaking  has 
been  established  under  docket  number 
W-97-26.  and  includes  the  Agency's 
response  to  all  comments  submitted, 
supporting  documentation,  and  copies 
of  comments  received,  including 
printed  paper  versions  of  electronic 
comments.  « 

List  of  Subjects  in  40  CFR  Parts  141  and 
142 

Environmental  protection. 
Administrative  practice  and  procedures, 
Chemicals,  Indian-lands. 
Intergovernmental  relations.  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Water  supply. 

Dated:  Augusts.  1998. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  the  Environmental  Protection 
Agency  amends  40  CFR  parts  141  and 
142  as  follows: 

PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  part  141 
is  revised  to  read  as  follows: 


Authority:  42  U.S.C.  300f,  300g-l.  300g-2, 
300g-3,  300g^,  300g-5,  300g-6,  300J-4, 
300J-9,  and300j-ll. 

2.  Section  141.4(a)  is  revised  to  read 

as  follows: 

§141.4    Variances  and  exemptions. 

(a)  Variances  or  exemptions  from 
certain  provisions  of  these  regulations 
may  be  granted  pursuant  to  sections 
1415  and  1416  of  the  Act  and  subpart 
K  of  part  142  of  this  chapter  (for  small 
system  variances)  by  the  entity  with 
primary  enforcement  responsibility, 
except  that  variances  or  exemptions 
from  the  MCL  for  total  coliforms  and 
variances  from  any  of  the  treatment 
technique  requirements  of  subpart  H  of 
this  part  may  not  be  granted. 


PART  142— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 
IMPLEMENTATION 

3.  The  authority  citation  for  part  142 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300g,  300g-l,  300g- 
2,  300g-3,  300g-4.  300g-5,  300g-6,  30OJ-4, 
and  300J-9. 

4.  Section  142.10  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  142.10    Requirements  for  a  determination 
of  primary  enforcement  responsibility. 

•         •         •         *        * 

(d)  Variances  and  exemptions. 

(1)  If  it  permits  small  system 
variances  pursuant  to  Section  1415(e)  of 
the  Act,  it  must  provide  procedures  no 
less  stringent  than  the  Act  and  Subpart 
K  of  this  part. 

(2)  If  it  permits  variances  (other  than 
small  system  variances)  or  exemptions, 
or  both,  from  the  requirements  of  the 
State  primary  drinking  water 
regulations,  it  shall  do  so  under 
conditions  and  in  a  manner  no  less 
stringent  than  the  requirements  of 
Sections  1415  and  1416  of  the  Act.  In 
granting  these  variances,  the  State  must 
adopt  the  Administrator's  findings  of 
best  available  technology,  treatment 
techniques,  or  other  means  available  as 
specified  in  Subpart  G  of  this  part. 
(States  with  primary  enforcement 
responsibility  may  adopt  procedures 
different  from  those  set  forth  in 
Subparts  E  and  F  of  this  part,  which 
apply  to  the  issuance  of  variances  (other 
than  small  system  variances)  and 
exemptions  by  the  Administrator  in 
States  that  do  not  have  primary 
enforcement  responsibility,  provided 
that  the  State  procedures  meet  the 
requirements  of  this  paragraph);  and 
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5.  Section  142.20  is  revised  to  read  as 
follows: 

§  142.20    State-issued  variances  and 
exemptions  under  Section  1415(a)  and 
Section  1416  of  the  Act. 

(a)  States  with  primary  enforcement 
responsibility  may  issue  variances  to 
public  water  systems  (other  than  small 
system  variances)  from  the  requirements 
of  primary  drinking  water  regulations 
under  conditions  and  in  a  manner 
which  are  not  less  stringent  than  the 
requirements  under  Section  1415(a)  of 
the  Act.  In  States  that  do  not  have 
primary-  enforcement  responsibility, 
variances  may  be  granted  by  the 
Administrator  pursuant  to  Subpart  E  of 
this  part. 

(1)  A  State  must  document  all 
findings  that  are  required  under  Section 
1415(a)  of  the  Act. 

(2)  If  a  State  prescribes  a  schedule 
pursuant  to  section  1415(a)  of  the  Act 
requiring  compliance  with  a 
contaminant  level  for  which  the 
variance  is  granted  later  than  five  years 
from  the  date  of  issuance  of  the  variance 
the  State  must — 

(i)  Document  its  rationale  for  the 
extended  compliance  schedule; 

(ii)  Discuss  the  rationale  for  the 
extended  compliance  schedule  in  the 
required  public  notice  and  opportunity 
for  public  hearing;  and 

(iii)  Provide  the  shortest  practicable 
time  schedule  feasible  under  the 
circumstances. 

(b)  States  with  primary  enforcement 
responsibility  may  issue  exemptions 
from  the  requirements  of  primary 
drinking  water  regulations  under 
conditions  and  in  a  manner  which  are 
not  less  stringent  than  the  requirements 
under  Section  1416  of  the  Act.  In  States 
that  do  not  have  primary  enforcement 
responsibility,  exemptions  may  be 
granted  by  the  Administrator  pursuant 
to  Subpart  F  of  this  part. 

(1)  A  State  must  document  all 
findings  that  are  required  under  Section 
1416  of  the  Act: 

(i)  Before  finding  that  management 
and  restructuring  changes  cannot  be 
made,  a  State  must  consider  the 
following  measures,  and  the  availability 
of  State  Revolving  Loan  Fund 
assistance,  or  any  other  Federal  or  State 
program,  that  is  reasonably  likely  to  be 
available  within  the  period  of  the 
exemption  to  implement  these 
measures: 

(A)  Consideration  of  rate  increases, 
accounting  changes,  the  appointment  of 
a  State-certified  operator  under  the 
State's  Operator  Certification  program, 
contractual  agreements  for  joint 
operation  with  one  or  more  public  water 
systems; 


(B)  Activities  consistent  with  the 
State's  Capacity  Development  Strategy 
to  help  the  public  water  system  acquire 
and  maintain  technical,  financial,  and 
managerial  capacity  to  come  into 
compliance  with  the  Act:  and 

(C)  Ownership  changes,  physical 
consolidation  with  another  public  water 
system,  or  other  feasible  and 
appropriate  means  of  consolidation 
which  would  result  in  compliance  with 
the  Act: 

(ii)  The  State  must  consider  the 
availability  of  an  alternative  source  of 
water,  including  the  feasibility  of 
partnerships  with  neighboring  public 
water  systems,  as  identified  by  the 
public  water  system  or  by  the  State 
consistent  with  the  Capacity 
Development  Strategy. 

(2)  In  the  ca.se  of  a  public  water 
system  serving  a  population  of  not  more 
than  3,300  persons  and  which  needs 
financial  assistance  for  the  necessary 
improvements  under  the  initial 
compliance  schedule,  an  exemption 
granted  by  the  State  under  section 
1416(b)(2)(B)(i)  or  (ii)  of  the  Act  may  be 
renewed  for  one  or  more  additional  2- 
year  periods,  but  not  to  exceed  a  total 
of  6  additional  years,  only  if  the  State 
establishes  that  the  public  water  system 
is  taking  all  practicable  steps  to  meet  the 
requirements  of  Section  1416(b)(2)(B)  of 
the  Act  and  the  established  compliance 
schedule  to  achieve  full  compliance 
with  the  contaminant  level  or  treatment 
technique  for  which  the  exemption  was 
granted.  A  State  must  document  its 
findings  in  granting  an  extension  under 
this  paragraph. 

Subpart  E — Variances  Issued  by  the 
Administrator  Under  Section  1415(a)  of 
the  Act 

6.  The  heading  for  Subpart  E  is 
revised  to  read  as  set  forth  above. 

7.  Section  142.42  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


§142.42 
request. 


Consideration  of  a  variance 


(c)  A  variance  may  be  issued  to  a 
public  water  system  on  the  condition 
that  the  public  water  system  install  the 
best  technology,  treatment  techniques, 
or  other  means,  which  the 
Administrator  finds  are  available  (taking 
costs  into  consideration)  and  based 
upon  an  evaluation  satisfactory  to  the 
Administrator  that  indicates  that 
alternative  sources  of  water  are  not 
reasonably  available  to  the  public  water 
system. 


Subpart  F — [Amended] 

8.  Section  142.50  is  revised  to  read  as 
follows: 

§  142.50     Requirements  for  an  exemption. 

(a)  The  Administrator  may  exempt 
any  public  water  system  within  a  State 
that  does  not  have  primarv  enforcement 
responsibility  from  anv  requirement 
regarding  a  maximum  contaminant  level 
or  any  treatment  technique  requirement, 
or  from  both,  of  an  applicable  national 
primary  drmking  water  regulation  upon 
a  finding  that — 

(1)  Due  to  compelling  factors  (which 
may  include  economic  factors, 
including  qualification  of  the  public 
water  svstem  as  a  system  ser\ing  a 
disadvantaged  community  pursuant  to 
section  1452(d)  of  the  Act),  the  public 
water  system  is  unable  to  comply  with 
such  contaminant  level  or  treatment 
technique  requirement  or  to  implement 
measures  to  develop  an  alternative 
source  of  water  supply; 

(2)  The  public  water  system  was  in 
operation  on  the  effective  date  of  such 
contaminant  level  or  treatment 
technique  requirement,  or  for  a  public 
water  system  that  was  not  in  operation 
bv  that  date,  no  reasonable  alternative 
source  of  drinking  water  is  available  to 
such  new  public  water  system: 

(3)  The  granting  of  the  exemption  will 
not  result  in  an  unreasonable  risk  to 
health;  and 

(4)  Management  or  restructuring 
changes  (or  both),  as  provided  in 

§  142.20(b)(l)(i),  cannot  reasonably  be 
made  that  will  result  in  compliance 
with  the  applicable  national  primary 
drinking  water  regulation  or.  if 
compliance  cannot  be  achieved, 
improve  the  quality  of  the  drinking 
water. 

(b)  No  exemption  shall  be  granted 
unless  the  public  water  system 
establishes  that  the  public  water  system 
is  taking  all  practicable  steps  to  meet  the 
standard:  and 

(1)  The  public  water  system  cannot 
meet  the  standard  without  capital 
improvements  which  cannot  be 
completed  prior  to  the  date  established 
pursuant  to  Section  1412(b)(10)  of  the 
Act; 

(2)  In  the  case  of  a  public  water 
svstem  which  needs  financial  assistance 
for  the  necessary  improvements,  the 
public  water  svstem  has  entered  into  an 
agreement  to  obtain  such  financial 
assistance  or  assistance  pursuant  to 
Section  1452  of  the  Act.  or  any  other 
Federal  or  State  program  that  is 
reasonably  likely  to  be  available  within 
the  period  of  the  exemption;  or 

(3)  The  public  water  system  has 
entered  into  an  enforceable  agreement  to 
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become  a  part  of  a  regional  public  water 
system. 

(c)  A  public  water  system  may  not 
receive  an  exemption  under  this  subpart 
if  the  public  water  system  was  granted 
a  variance  under  Section  1415(e)  of  the 
Act. 

9.  Section  142.53  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 


§  142.53     Disposition  of  an  exemption 
request. 

«  *  »         »         » 

(c)  *   •   * 

(1)  Compliance  (including  increments 
of  progress  or  measures  to  develop  an 
alternative  source  of  water  supply)  by 
the  public  water  system  with  each 
contaminant  level  requirement  or 
treatment  technique  requirement  with 
respect  to  which  the  exemption  was 
granted:  and 

•  »         »         *         » 

10.  Section  142.55  is  amended  by 
revising  paragraph  (b)  and  removirig  and 
reserving  paragraph  (c)  to  read  as 
follows: 

§142.55    Final  Schedule. 

*  *         «         «         * 

(b)  Such  schedule  must  require 
compliance  with  each  contaminant  level 
and  treatment  technique  requirement 
with  respect  to  which  the  exemption 
was  granted  as  expeditiously  as 
practicable  but  not  later  than  3  years 
after  the  otherwise  applicable 
compliance  date  established  in  section 
1412(b)(10)ofdie  Act. 

(c)  [Reserved). 

11.  Section  142.56  is  revised  to  read 
as  follows: 

§  142.56    Extension  of  date  for  compliance. 

In  the  case  of  a  public  water  system 
which  serves  a  population  of  not  more 
than  3,300  persons  and  which  needs 
financial  assistance  for  the  necessary 
improvements,  an  exemption  granted 
under  §  142.50(b)  (1)  or  (2)  may  be 
renewed  for  one  or  more  additional  2- 
year  periods,  but  not  to  exceed  a  total 
of  6  additional  years,  if  the  public  water 
system  establishes  that  the  public  water 
system  is  taking  all  practicable  steps  to 
meet  the  requirements  of  section 
1416(b)(2)(B)  of  the  Act  and  the 
established  compliance  schedule. 

12.  Subpart  K  is  added  to  read  as 
follows: 

Subpart  K— Variances  for  Small  System 

Sec. 

Genera]  Provisions 

142.301  What  is  a  small  system  variance? 

142.302  Who  can  issue  a  small  system 
variance? 

142.303  Which  size  public  water  systems 
can  receive  a  small  system  variance? 


142.304  For  which  of  the  regulatory 
requirements  is  a  small  system  variance 
available? 

142.305  When  can  a  small  system  variance 
be  granted  by  a  State? 

Review  of  Small  System  Variance 
Application 

142.306  What  are  the  responsibilities  of  the 
public  water  system.  State  and  the 
Administrator  in  ensuring  that  sufficient 
information  is  available  and  for 
evaluation  of  a  small  system  variance 
application? 

142.307  What  terms  and  conditions  must  be 
included  in  a  small  system  variance? 

Public  Participation 

142.308  What  public  notice  is  required 
before  a  State  or  the  Administrator 
proposes  to  issue  a  small  system 
variance? 

142.309  What  are  the  public  meeting 
requirements  associated  with  the 
proposal  of  a  small  system  variance? 

142.310  How  can  a  person  served  by  the 
public  water  system  obtain  EPA  review 
of  a  State  proposed  small  system 
variance? 

EPA  Review  and  Approval  of  Small  System 
Variances 

142.311  What  procedures  allow  for  the 
Administrator  to  object  to  a  proposed 
small  system  variance  or  overturn  a 
granted  small  system  variance  for  a 
public  water  system  serving  3,300  or 
fewer  persons? 

142.312  What  EPA  action  is  necessary 
when  a  State  proposes  to  grant  a  small 
system  variance  to  a  public  water  system 
serving  a  population  of  more  than  3.300 
and  fewer  than  10,000  persons? 

142.313  How  will  the  Administrator  review 
a  State's  program  under  this  subpart? 

Subpart  K— Variances  for  Small 
System 

General  Provisions 

§142.301     What  is  a  small  system 
variance? 

Section  1415(e)  of  the  Act  authorizes 
the  issuance  of  variances  from  the 
requirement  to  comply  with  a  maximum 
contaminant  level  or  treatment 
technique  to  systems  serving  fewer  than 
10,000  persons.  The  piupose  of  this 
subpart  is  to  provide  the  procedures  and 
criteria  for  obtaining  these  variances. 
The  regulations  in  this  subpart  shall 
taJce  effect  on  September  14,  1998. 

§  1 42.302    Who  can  issue  a  small  system 
variance? 

A  small  system  variance  under  this 
subpart  may  only  be  issued  by  either: 

(a)  A  State  that  is  exercising  primary 
enforcement  responsibility  under 
Subpart  B  for  public  water  systems 
under  the  State's  jurisdiction;  or 

(b)  The  Administrator,  for  a  public 
water  system  in  a  State  which  does  not 


have  primary  enforcement 
responsibility. 

§  1 42.303    Which  size  public  water  systems 
can  receive  a  small  system  variance? 

(a)  A  State  exercising  primary 
enforcement  responsibility  for  public 
water  systems  (or  the  Administrator  for 
other  systems)  may  grant  a  small  system 
variance  to  public  water  systems  serving 
3,300  or  fewer  persons. 

(b)  With  the  approval  of  the 
Administrator  pursuant  to  §  142.312.  a 
State  exercising  primary  enforcement 
responsibility  for  public  water  systems 
may  grant  a  small  system  variance  to 
public  water  systems  serving  more  than 
3,300  persons  but  fewer  than  10,000 
persons. 

(c)  In  determining  the  number  of 
persons  served  by  the  public  water 
system,  the  State  or  Administrator  must 
include  persons  served  by  consecutive 
systems.  A  small  system  variance 
granted  to  a  public  water  system  would 
also  apply  to  any  consecutive  system 
served  by  it. 

§  142.304    For  which  of  the  regulatory 
requirements  is  a  small  system  variance 
available? 

(a)  A  small  system  variance  is  not 
available  under  this  subpart  for  a 
national  primary  drinking  water 
regulation  for  a  microbial  contaminant 
(including  a  bacterium,  virus,  or  other 
organism)  or  an  indicator  or  treatment 
technique  for  a  microbial  contaminant. 

fb)  A  small  system  variance  under  this 
subpart  is  otherwise  only  available  for 
compliance  with  a  requirement 
specifying  a  maximum  contaminant 
level  or  treatment  technique  for  a 
contaminant  with  respect  to  which; 

(1)  a  national  primary  drinking  water 
regulation  was  promulgated  on  or  after 
January  1,  1986;  and 

(2)  the  Administrator  has  published  a 
small  system  variance  technology 
pursuant  to  Section  1412(b){15)  of  the 
Act. 

Note  to  paragraph  (b)(1):  Small  system 
variances  are  not  available  for  public  water 
systems  above  the  pre-1986  maximum 
contaminant  level  even  if  subsequently 
revised.  If  the  Agency  revises  a  pre-1986 
maximum  contaminant  level  and  makes  it 
more  stringent,  then  a  variance  would  be 
available  for  that  contaminant,  but  only  up  to 
the  pre-1986  maximum  contaminant  level. 

§  142.305    When  can  a  small  system 
variance  be  granted  by  a  State? 

No  small  system  variance  can  be 
granted  by  a  State  until  the  later  of  the 
following: 

(a)  90  days  after  the  State  proposes  to 
grant  the  small  system  variance; 
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(b)  If  a  State  is  proposing  to  grant  a 
small  system  variance  to  a  public  water 
system  serving  3,300  or  fewer  persons 
and  the  Administrator  objects  to  the 
small  system  variance,  the  date  on 
which  the  State  makes  the 
recommended  modifications  or 
responds  in  writing  to  each  objection;  or 

(c)  If  a  State  is  proposing  to  grant  a 
small  system  variance  to  a  public  water 
system  serving  a  population  more  than 
3,300  and  fewer  than  10,000  persons, 
the  date  the  Administrator  approves  the 
small  system  variance.  The 
Administrator  must  approve  or 
disapprove  the  variance  within  90  days 
after  it  is  submitted  to  the  Administrator 
for  review. 

Review  of  Small  System  Variance 
Application 

§  142.306    What  are  the  responsibilities  of 
the  public  water  system,  State  and  the 
Administrator  in  ensuring  that  sufficient 
information  is  available  and  for  evaluation 
of  a  small  system  variance  application? 

(a)  A  public  water  system  requesting 
a  small  system  variance  must  provide 
accurate  and  correct  information  to  the 
State  or  the  Administrator  to  issue  a 
small  system  variance  in  accordance 
with  this  subpart.  A  State  may  assist  a 
public  water  system  in  compiling 
information  required  for  the  State  or  the 
Administrator  to  issue  a  small  system 
variance  in  accordance  with  this 
subpart. 

(b)  Based  upon  an  application  for  a 
small  system  variance  and  other 
information,  and  before  a  small  system 
variance  may  be  proposed  under  this 
subpart,  the  State  or  the  Administrator 
must  find  and  document  the  following: 

(1)  The  public  water  system  is  eligible 
for  a  small  system  variance  pursuant  to 
§§  142.303  (i.e.,  the  system  serves  a 
population  of  fewer  than  10,000 
persons)  and  142.304  (i.e.,  the 
contaminant  for  which  the  small  system 
variance  is  sought  is  not  excluded  from 
variance  eligibility); 

(2)  The  public  water  system  cannot 
afford  to  comply,  in  accordance  with  the 
affordability  criteria  established  by  the 
State  (or  by  the  Administrator  in  States 
which  do  not  have  primary  enforcement 
responsibility),  with  the  national 
primary  drinking  water  regulation  for 
which  a  small  system  variance  is 
sought,  including  by: 

(i)  Treatment; 

(ii)  Alternative  sources  of  water 
supply; 

(iii)  Restructuring  or  consolidation 
changes,  including  ownership  change 
and/or  physical  consolidation  with 
another  public  water  system;  or 


(iv)  Obtaining  financial  assistance 
pursuant  to  Section  1452  of  the  Act  or 
any  other  Federal  or  State  program; 

(3)  The  public  water  system  meets  the 
source  water  quality  requirements  for 
installing  the  small  system  variance 
technology  developed  pursuant  to 
guidance  published  under  section 
1412(b)(15)ofthe  Act; 

(4)  The  public  water  system  is 
financially  and  technically  capable  of 
installing,  operating  and  maintaining 
the  applicable  small  system  variance 
technology;  and 

(5)  The  terms  and  conditions  of  the 
small  system  variance,  as  developed 
through  compliance  with  §  142.307, 
ensure  adequate  protection  of  human 
health,  considering  the  following: 

(i)  The  quality  of  the  source  water  for 
the  public  water  system;  and 

(ii)  Removal  efficiencies  and  expected 
useful  life  of  the  small  system  variance 
technology. 

§  142.307    What  terms  and  conditions  must 
be  included  in  a  small  system  variance? 

(a)  A  State  or  the  Administrator  must 
clearly  specify  enforceable  terms  and 
conditions  of  a  small  system  variance. 

fb)  The  terms  and  conditions  of  a 
small  system  variance  issued  under  this 
subpart  must  include,  at  a  minimum, 
the  following  requirements: 

(1)  Proper  and  effective  installation, 
operation  and  maintenance  of  the 
applicable  small  system  variance 
technology  in  accordance  with  guidance 
published  by  the  Administrator 
pursuant  to  section  1412(b)(15)  of  the 
Act,  taking  into  consideration  any 
relevant  source  water  characteristics 
and  any  other  site-specific  conditions 
that  may  affect  proper  and  effective 
operation  and  maintenance  of  the 
technology; 

(2)  Monitoring  requirements,  for  the 
contaminant  for  which  a  small  system 
variance  is  sought,  as  specified  in  40 
CFRpart  141;  and 

(3)  Any  other  terms  or  conditions  that 
are  necessary  to  ensure  adequate 
protection  of  public  health,  which  may 
include: 

(i)  Public  education  requirements;  and 

(ii)  Source  water  protection 
requirements. 

(c)  The  State  or  the  Administrator 
must  establish  a  schedule  for  the  public 
water  system  to  comply  with  the  terms 
and  conditions  of  the  small  system 
variance  which  must  include,  at  a 
minimum,  the  following  requirements: 

(1)  Increments  of  progress,  such  as 
milestone  dates  for  the  public  water 
system  to  apply  for  financial  assistance 
and  begin  capital  improvements; 

(2)  Quarterly  reporting  to  the  State  or 
Administrator  of  the  public  water 


system's  compliance  with  the  terms  and 
conditions  of  the  small  system  variance; 

(3)  Schedule  for  the  State  or  the 
Administrator  to  review  the  small 
system  variance  under  paragraph  (d)  of 
this  section;  and 

(4)  Compliance  with  the  terms  and 
conditions  of  the  small  system  variance 
as  soon  as  practicable  but  not  later  than 
3  years  after  the  date  on  which  the  small 
system  variance  is  granted.  The 
Administrator  or  State  may  allow  up  to 
2  additional  years  if  the  Administrator 
or  State  determines  that  additional  time 
is  necessary  for  the  public  water  system 
to: 

(i)  Complete  necessary  capital 
improvements  to  comply  with  the  small 
system  variance  technology,  secure  an 
alternative  source  of  water,  or 
restructure  or  consolidate;  or 

(ii)  Obtain  financial  assistance 
provided  pursuant  to  section  1452  of  the 
Act  or  any  other  Federal  or  State 
program. 

(d)  The  State  or  the  Administrator 
must  review  each  small  system  variance 
granted  not  less  often  than  every  5  years 
after  the  compliance  date  established  in 
the  small  system  variance  to  determine 
whether  the  public  water  system 
continues  to  meet  the  eligibility  criteria 
and  remains  eligible  for  the  small 
system  variance  and  is  complying  with 
the  terms  and  conditions  of  the  small 
system  variance.  If  the  public  water 
system  would  no  longer  be  eligible  for 
a  small  system  variance,  the  State  or  the 
Administrator  must  determine  whether 
continuing  the  variance  is  in  the  public 
interest.  If  the  State  or  the  Administrator 
finds  that  continuing  the  variance  is  not 
in  the  public  interest,  the  variance  must 
be  withdrawn. 

Public  Participation 

§  1 42.308    What  public  notice  is  required 
before  a  State  or  the  Administrator 
proposes  to  issue  a  small  system  variance? 

(a)  At  least  fifteen  (15)  days  before  the 
date  of  proposal,  and  at  least  thirty  (30) 
days  prior  to  a  public  meeting  to  discuss 
the  proposed  small  system  variance,  the 
State,  Administrator,  or  public  water 
system  as  directed  by  the  State  or 
Administrator,  must  provide  notice  to 
all  persons  served  by  the  public  water 
system.  For  billed  customers,  identified 
in  paragraph  (a)(1)  of  this  section,  this 
notice  must  include  the  information 
listed  in  paragraph  (c)  of  this  section. 
For  other  persons  regularly  served  by 
the  system,  identified  in  paragraph 
(a)(2)  of  this  section,  the  notice  shall 
include  the  information  identified  in 
paragraph  (d)  of  this  section.  Notice 
must  be  provided  to  all  persons  served 
by: 
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(1)  Direct  mail  or  other  home  delivery 
to  billed  customers  or  other  service 
connections,  and 

(2)  Any  other  method  reasonably 
calculated  to  notify,  in  a  brief  and 
concise  manner,  other  persons  regularly 
served  by  the  system.  Such  methods 
may  include  publication  in  a  local 
newspaper,  posting  in  public  places  or 
delivery  to  community  organizations. 

(b)  At  the  time  of  proposal,  the  State 
must  publish  a  notice  in  the  State 
equivalent  to  the  Federal  Register  or  a 
new/spaper  or  newspapers  of  wide 
circulation  in  the  State,  or,  in  the  case 
of  the  Administrator,  in  the  Federal 
Register.  This  notice  shall  include  the 
information  listed  in  paragraph  (c)  of 
this  section. 

(c)  The  notice  in  paragraphs  (a)(1)  and 
(b)  of  this  section  must  include,  at  a 
minimum,  the  following: 

(1)  Identification  of  the 
contaminantlsj  for  which  a  small  system 
variance  is  sought; 

(2)  A  brief  statement  of  the  health 
effects  associated  with  the 
contaminant(s|  for  which  a  small  system 
variance  is  sought  using  language  in 
Appendix  C  of  Part  141  Subpart  O  of 
this  chapter; 

(3)  The  address  and  telephone 
number  at  which  interested  persons 
may  obtain  further  information 
concerning  the  contaminant  and  the 
small  system  variance; 

(4)  A  brief  summary,  in  easily 
understandable  terms,  of  the  terms  and 
conditions  of  the  small  system  variance; 

(5)  A  description  of  the  consumer 
petition  process  under  §  142.310  and 
information  on  contacting  the  EPA 
Regional  Office; 

(6)  a  brief  statement  announcing  the 
public  meeting  required  under 

§  142.309(a).  including  a  statement  of 
the  purpose  of  the  meeting,  information 
regarding  the  time  and  location  for  the 
meeting,  and  the  address  and  telephone 
number  at  which  interested  persons 
may  obtain  further  information 
concerning  the  meeting;  and 

(7)  In  communities  with  a  large 
proportion  of  non-English-speaking 
residents,  as  determined  by  the  primacy 
agency,  information  in  the  appropriate 
language  regarding  the  content  and 
importance  of  the  notice. 

(d)  The  notice  in  paragraph  (a)(2)  of 
this  section  must  provide  sufficient 
information  to  alert  readers  to  the 
proposed  variance  and  direct  them 
where  to  receive  additional  information. 

(e)  At  its  option,  the  State  or  the 
Administrator  may  choose  to  issue 
separate  notices  or  additional  notices 
related  to  the  proposed  small  system 
variance,  provided  that  the 


requirements  in  paragraphs  (a)  through 
(d)  of  this  section  are  satisfied. 

(f)  Prior  to  promulgating  the  final 
variance,  the  State  or  the  Administrator 
must  respond  in  writing  to  all 
significant  public  comments  received 
relating  to  the  small  system  variance. 
Response  to  public  comment  and  any 
other  documentation  supporting  the 
issuance  of  a  variance  must  be  made 
available  to  the  public  af^er  final 
promulgation. 

§  142.309    What  are  the  public  meeting 
requirements  associated  with  the  proposal 
of  a  small  system  variance? 

(a)  A  State  or  the  Administrator  must 
provide  for  at  least  one  (1)  public 
meeting  on  the  small  system  variance  no 
later  than  15  days  after  the  small  system 
variance  is  proposed. 

(b)  At  the  time  of  the  public  meeting, 
the  State  or  Administrator  must  prepare 
and  make  publicly  available,  in  addition 
to  the  information  listed  in  §  142.308(c). 
either: 

(1)  The  proposed  small  system 
variance,  if  the  public  meeting  occurs 
after  proposal  of  the  small  system 
variance;  or 

(2)  A  draft  of  the  proposed  small 
system  variance,  if  the  public  meeting 
occurs  prior  to  proposal  of  the  proposed 
small  system  variance. 

(c)  Notice  of  the  public  meeting  must 
be  provided  in  the  manner  required 
under  §  142.308  at  least  30  days  in 
advance  of  the  public  meeting.  This 
notice  must  be  provided  by  the  State, 
the  Administrator,  or  the  public  water 
system  as  directed  by  the  State  or 
Administrator. 

§142.310    How  can  a  person  served  by  the 
public  water  system  obtain  EPA  review  of 
a  State  proposed  small  system  variance? 

(a)  Any  person  served  by  the  public 
water  system  may  petition  the 
Administrator  to  object  to  the  granting 
of  a  small  system  variance  within  30 
days  after  a  State  proposes  to  grant  a 
small  system  variance  for  a  public  water 
system. 

(b)  The  Administrator  must  respond 
to  a  petition  filed  by  any  person  served 
by  the  public  water  system  and 
determine  whether  to  object  to  the  small 
system  variance  under  §  142.311.  no 
later  than  60  days  after  the  receipt  of  the 
petition. 

EPA  Review  And  Approval  of  Small 
System  Variances 

§  1 42.31 1    What  procedures  allow  the 
Administrator  to  object  to  a  proposed  small 
system  variance  or  overturn  a  granted  small 
system  variance  for  a  public  water  system 
serving  3,300  or  fewer  persons? 

(a)  At  the  time  a  State  proposes  to 
grant  a  small  system  variance  under  this 


subpart,  the  State  must  submit  to  the 
Administrator  the  proposed  small 
system  variance  and  all  supporting     . 
information,  including  any  written 
public  comments  received  prior  to 
proposal. 

(b)  The  Administrator  may  review  and 
object  to  any  proposed  small  system 
variance  within  90  days  of  receipt  of  the 
proposed  small  system  variance.  The 
Administrator  must  notify  the  State  in 
writing  of  each  basis  for  the  objection 
and  propose  a  modification  to  the  small 
system  variance  to  resolve  the  concerns 
of  the  Administrator.  The  State  must 
make  the  recommended  modification, 
respond  in  writing  to  each  objection,  or 
withdraw  the  proposal  to  grant  the 
small  system  variance. 

(c)  If  the  State  issues  the  small  system 
variance  without  resolving  the  concerns 
of  the  Administrator,  the  Administrator 
may  overturn  the  State  decision  to  grant 
the  variance  if  the  Administrator 
determines  that  the  State  decision  does 
not  comply  with  the  Act  or  this  rule. 

§142.312    What  EPA  action  is  necessary 
when  a  State  proposes  to  grant  a  small 
system  variance  to  a  public  water  system 
serving  a  population  of  more  than  3,300  and 
fewer  than  10,000  persons? 

(a)  At  the  time  a  State  proposes  to 
grant  a  small  system  variance  to  a  public 
water  system  serving  a  population  of 
more  than  3.300  and  fewer  than  10.000 
persons,  the  State  must  submit  the 
proposed  small  system  variance  and  all 
supporting  information,  including 
public  comments  received  prior  to 
proposal,  to  the  Administrator. 

(b)  The  Administrator  must  approve 
or  disapprove  the  small  system  variance 
within  90  days  of  receipt  of  the 
proposed  small  system  variance  and 
supporting  information.  The 
Administrator  must  approve  the  small 
system  variance  if  it  meets  each 
requirement  within  the  Act  and  this 
rule. 

(c)  If  the  Administrator  disapproves 
the  small  system  variance,  the 
Administrator  must  notify  the  State  in 
writing  of  the  reasons  for  disapproval 
and  the  small  system  variance  does  not 
become  effective.  The  State  may 
resubmit  the  small  system  variance  for 
review  and  approval  with  modifications 
to  address  the  objections  stated  by  the 
Administrator. 

§  142.313    How  will  the  Administrator 
review  a  State's  program  under  this 
subpart? 

(a)  The  Administrator  must 
periodically  review  each  State  program 
under  this  subpart  to  determine  whether 
small  system  variances  granted  by  the 
State  comply  with  the  requirements  of 
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the  Act,  this  rule  and  the  affordability 
criteria  developed  by  the  State. 

(b)  If  the  Administrator  determines 
that  small  system  variances  granted  by 
a  State  are  not  in  compliance  vkfith  the 
requirements  of  the  Act,  this  rule  or  the 
affordability  criteria  developed  by  the 
State,  the  Administrator  shall  notify  the 
State  in  vmting  of  the  deficiencies  and 
make  public  the  determinations. 

(c)  The  Administrator's  review  wrill  be 
based  in  part  on  quarterly  reports 
prepared  by  the  States  pursuant  to 

§  142.15(a)(1)  relating  to  violations  of 
increments  of  progress  or  other  violated 
terms  or  conditions  of  small  system 
variances. 

[FR  Doc.  98-21746  Filed  8-13-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  1018-AE93 

Migratory  Bird  Hunting;  Proposed 
Migratory  Bird  Hunting  Regulations  on 
Certain  Federal  Indian  Reservations 
and  Ceded  Lands  for  the  1998-99 
Season 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 


ACTION:  Proposed  rule. 


SUMMARY:  This  rule  proposes  special 
migratory  bird  hunting  regulations  for 
certain  tribes  on  Federal  Indian 
reservations,  off-reservation  trust  lands, 
and  ceded  lands  for  the  1998-99 
migratory  bird  hunting  season. 
DATES:  The  comment  period  for  these 
proposed  regulations  will  end  on 
August  24.  1998. 

ADDRESSES:  Comments  should  be  sent 
to:  Chief.  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and'VVildlife 
Service,  ms  634-ARLSQ,  1849  C  St., 
NVV.,  Washington,  DC  20240.  The  public 
may  inspect  comments  received,  if  any, 
during  normal  business  hours  in  Room 
634-Arlington  Square  Building,  4401  N. 
Fairfax  Drive,  Arlington,  VA. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
W.  Kokel,  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  (703/358-1838). 
SUPPLEMENTARY  INFORMATION:  In  the 
March  20,  1998,  Federal  Register  (63  FR 
13748),  the  Service  requested  proposals 
from  Indian  tribes  wishing  to  establish 
special  migratory  bird  hunting 
regulations  for  the  1998-99  hunting 
season,  under  the  guidelines  described 
in  the  June  4,  1985,  Federal  Register  (50 
FR  23467).  The  Service  developed 
guidelines  in  response  to  tribal  requests 
for  recognition  of  their  reserved  hunting 
rights  and,  for  some  tribes,  recognition 
of  their  authority  to  regulate  hunting  by 
both  tribal  and  non-tribal  members  on 
their  reservations.  The  guidelines 
include  possibilities  for: 

(1)  On-reservation  hunting  by  both 
tribal  and  non-tribal  members,  with 
hunting  by  non-tribal  members  on  some 
reservations  to  take  place  within  Federal 
frameworks  but  on  dates  different  from 
those  selected  by  the  surrounding 
State(s); 

(2)  On-reservation  hunting  by  tribal 
members  only,  outside  of  usual  Federal 
frameworks  for  season  dates  and  length, 
and  for  daily  bag  and  possession  limits; 
and 

(3)  Off-reservation  hunting  by  tribal 
members  on  ceded  lands,  outside  of 


usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits. 

In  all  cases,  the  regulations 
established  under  the  guidelines  must 
be  consistent  with  the  March  10  to 
September  1  closed  season  mandated  by 
the  1916  Migratory-  Bird  Treaty  with 
Canada.  The  guidelines  apply  to  those 
tribes  having  recognized  reserved 
hunting  rights  on  Federal  Indian 
reservations  (including  off-reservation 
trust  lands)  and  on  ceded  lands.  They 
also  apply  to  establishing  migratory  bird 
hunting  regulations  for  non-tribal 
members  on  all  lands  within  the 
exterior  boundaries  of  reservations 
where  tribes  have  full  wildlife 
management  authority  over  such 
hunting  or  where  the  tribes  and  affected 
States  otherwise  have  reached 
agreement  over  hunting  by  non-tribal 
members  on  lands  owned  by  non- 
Indians  within  the  reservation. 

Tribes  usually  have  the  authority  to 
regulate  migratory  bird  hunting  by 
nonmembers  on  Indian-owned 
reservation  lands,  subject  to  Service 
approval.  The  question  of  jurisdiction  is 
more  complex  on  reservations  that 
include  lands  owned  by  non-Indians, 
especially  when  the  surrounding  States 
have  established  or  intend  to  establish 
regulations  governing  hunting  by  non- 
Indians  on  these  lands.  In  such  cases, 
the  Service  encourages  the  tribes  and 
States  to  reach  agreement  on  regulations 
that  would  apply  throughout  the 
reservations.  When  appropriate,  the 
Service  will  consult  with  a  tribe  and 
State  with  the  aim  of  facilitating  an 
accord.  The  Service  also  will  consult 
jointly  with  tribal  and  State  officials  in 
the  affected  States  where  tribes  wish  to 
establish  special  hunting  regulations  for 
tribal  members  on  ceded  lands. 

Because  of  past  questions  regarding 
interpretation  of  what  events  trigger  the 
consultation  process,  as  well  as  who 
initiates  it,  the  Service  provides  the 
following  clarification.  The  Service 
routinely  provides  copies  of  Federal 
Register  publications  to  all  State 
Directors,  tribes  and  other  interested 
parties.  It  is  the  responsibility  of  the 
States,  tribes  and  others  to  notify  the 
Service  of  any  concern  regarding  any 
feature(s)  of  any  regulations  to  the 
attention  of  the  Service.  When  the 
Service  receives  such  notification,  we 
will  initiate  consultation. 

Service  guidelines  provide  for  the 
continued  harvest  of  waterfowl  and 
other  migratory  game  birds  by  tribal 
members  on  reservations  where  it  has 
been  a  customary  practice.  The  Service 
does  not  oppose  this  harvest,  provided 
it  does  not  take  place  during  the  closed 
season  defined  by  the  1916  Migratory 


Bird  Convention  with  Canada,  and  does 
not  adversely  affect  the  status  of  the 
migratory  bird  resource. 

Before  developing  the  guidelines,  the 
Service  reviewed  available  information 
on  the  current  status  of  migratory  bird 
populations;  reviewed  the  current  status 
of  migratory  bird  hunting  on  Federal 
Indian  reservations;  and  evaluated  the 
potential  impact  of  such  guidelines  on 
migratory  birds.  The  Service  concluded 
that  the  impact  of  migratory  bird  harvest 
by  tribal  members  hunting  on  their 
reservations  is  minimal. 

One  area  of  interest  in  Indian 
migratory  bird  hunting  regulations 
relates  to  hunting  seasons  for  non-tribal 
members  on  dates  that  are  within 
Federal  frameworks,  but  which  are 
different  from  those  established  by  the 
State(s)  where  the  reservation  is  located. 
A  large  influx  of  non-tribal  hunters  onto 
a  reservation  at  a  time  when  the  season 
is  closed  in  the  surrounding  State(s) 
could  result  in  adverse  population 
impacts  on  one  or  more  migratory  bird 
species.  The  guidelines  make  this 
unlikely,  however,  because  tribal 
proposals  must  include: 

(a)  Harvest  anticipated  under  the 
requested  regulations; 

(b)  Methods  that  will  be  employed  to 
measure  or  monitor  harvest  (such  as  bag 
checks,  mail  questionnaires,  etc.); 

(c)  Steps  that  will  be  taken  to  limit 
level  of  harvest,  where  it  could  be 
shown  that  failure  to  limit  such  harvest 
would  adversely  impact  the  migratory 
bird  resource;  and 

(d)  Tribal  capabilities  to  establish  and 
enforce  migratory  bird  hunting 
regulations. 

The  Service  may  modify  or  establish 
regulations  experimentally,  after 
evaluation  and  confirmation  of  harvest 
information  obtained  by  the  tribes. 

The  Service  believes  the  guidelines 
provide  appropriate  opportunity  to 
accommodate  the  reserved  hunting 
rights  and  management  authority  of 
Indian  tribes  while  ensuring  that  the 
migratory  bird  resource  receives 
necessary  protection.  The  conservation 
of  this  important  international  resource 
is  paramount.  The  guidelines  should  not 
be  viewed  as  inflexible.  In  this  regard, 
the  Service  notes  that  they  have  been 
employed  successfully  since  1985.  The 
Service  believes  they  have  been  tested 
adequately  and  therefore,  made  them 
final  beginning  with  the  1988-89 
hunting  season.  It  should  be  stressed 
here,  however,  that  use  of  the  guidelines 
is  not  mandatory  and  no  action  is 
required  if  a  tribe  wishes  to  observe  the 
hunting  regulations  established  by  the 
State(s)  in  which  the  reservation  is 
located. 
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In  summary,  this  document  proposes 
1998-99  season  migratory  bird  hunting 
regulations  for  participating  tribes. 

Hunting  Season  Proposals  From  Indian 
Tribes  and  Organizations 

For  the  1998-99  hunting  season,  the 
Service  received  requests  from  nineteen 
tribes  and  Indian  organizations 
appropriate  for  Federal  Register 
publication.  The  Service  actively 
solicits  regulatory  proposals  from  other 
tribal  groups  that  are  interested  in 
working  cooperatively  for  the  benefit  of 
waterfowl  and  other  migratory  game 
birds.  The  Service  encourages  tribes  to 
work  with  us  to  develop  agreements  for 
management  of  migratory  bird  resources 
on  tribal  lands. 

It  should  be  noted  that  this  proposed 
rule  includes  generalized  regulations  for 
both  early-  and  late-season  hunting.  A 
final  rule  will  be  published  in  a  late- 
August  1998  Federal  Register  that  will 
include  tribal  regulations  for  the  early- 
hunting  season.  The  early  season  begins 
on  September  1  each  year  and  most 
commonly  includes  such  species  as 
mourning  doves  and  white-winged 
doves.  A  final  rule  will  also  be 
published  in  a  September  1998  Federal 
Register  that  will  include  regulations  for 
late-season  hunting.  The  late  season 
begins  on  or  around  October  1  and  most 
commonly  includes  waterfowl  species. 

In  this  current  rulemaking,  because  of 
the  compressed  time  frame  for 
establishing  regulations  for  Indian  tribes 
and  because  final  frameworks  dates  and 
other  specific  information  are  not 
available,  the  regulations  for  many  tribal 
hunting  seasons  are  described  in 
relation  to  the  season  dates,  season 
length  and  limits  that  will  be  permitted 
when  final  Federal  frameworks  are 
announced  for  early-  and  late-season 
regulations.  For  example,  daily  bag  and 
possession  limits  for  ducks  on  some 
areas  are  showm  as  "Same  as  permitted 
Pacific  Flyway  States  under  final 
Federal  frameworks,"  and  limits  for 
geese  will  be  shown  as  the  same 
permitted  by  the  State(s)  in  which  the 
tribal  hunting  area  is  located. 

The  proposed  frameworks  for  early- 
season  regulations  were  published  in 
the  Federal  Register  on  July  17,  1998 
(63  FR  38700);  early-season  final 
frameworks  will  be  published  in  mid- 
August.  Proposed  late-season 
frameworks  for  waterfowl  and  coots  will 
be  published  in  mid-August,  and  the 
final  frameworks  for  the  late  seasons 
will  be  published  in  mid-September. 
The  Service  will  notify  affected  tribes  of 
season  dates,  bag  limits,  etc.,  as  soon  as 
final  frameworks  are  established.  As 
previously  discussed,  no  action  is 
required  by  tribes  wishing  to  observe 


migratory  bird  hunting  regulations 
established  by  the  State(s)  where  they 
are  located. 

The  proposed  regulations  for  the 
twenty  tribes  with  proposals  that  meet 
the  established  criteria  are  shown 
below. 

(a)  Colorado  River  Indian  Tribes. 
Colorado  River  Indian  Resen'otion. 
Parker.  Arizona  (Tribal  Members  and 
Non-Tribal  Hunters) 

The  Colorado  River  Indian 
Reservation  is  located  in  Arizona  and 
California.  The  tribes  own  almost  all 
lands  on  the  reservation,  and  have  full 
wildlife  management  authority. 

In  their  1998-99  proposal,  dated  May 
21.  1998.  the  Colorado  River  Indian 
Tribes  requested  split  dove  seasons. 
They  propose  their  early  season  begin 
September  1  and  end  September  15, 

1998.  Daily  bag  limits  would  be  10 
mourning  or  10  white-winged  doves 
either  singly  or  in  the  aggregate.  The  late 
season  for  doves  is  proposed  to  open 
November  21,  1998,  and  close  January  4. 

1999.  A  daily  bag  limit  would  be  10 
mourning  doves.  The  possession  limit 
would  be  twice  the  daily  bag  limit. 
Shooting  hours  would  be  from  one-half 
hour  before  sunrise  to  noon.  Other 
special  tribally  set  regulations  would 
apply. 

The  tribes  also  propose  duck  hunting 
seasons.  The  season  would  open  on  a 
Saturday  and  run  for  the  maximum 
number  of  days  allowed  under  the 
Pacific  Flyway  frameworks  through 
January  17,  1998.  The  tribes  propose  the 
same  season  dates  for  coots  and 
common  moorhens.  The  daily  bag  limit 
for  ducks,  including  mergansers,  would 
be  the  same  as  that  allowed  in  the 
Pacific  Flyway.  The  possession  limit 
would  be  twice  the  daily  bag  limit.  The 
daily  bag  limit  for  coots  and  common 
moorhens  would  be  25.  singly  or  in  the 
aggregate.  The  possession  limit  for  coots 
and  common  moorhens  would  be  twice 
the  daily  bag  limit. 

For  geese,  the  Colorado  River  Indian 
Tribes  propose  a  season  of  November 
21.  1998.  through  January  17.  1999.  The 
daily  bag  and  possession  limits  for  geese 
would  be  4. 

In  1996,  the  tribe  conducted  a 
detailed  assessment  of  dove  hunting. 
Results  showed  approximately  16,100 
mourning  doves  and  13.600  white- 
winged  doves  were  harvested  by 
approximately  2.660  hunters  who 
averaged  1.45  hunter-days.  Field 
observations  and  permit  sales  indicate 
that  fewer  than  200  hunters  participate 
in  waterfowl  seasons.  Under  the 
proposed  regulations  described  here 
and,  based  upon  past  seasons,  the  tribes 


and  the  Service  estimate  harvest  will  be 
similar. 

Hunters  must  have  a  valid  Colorado 
River  Indian  Reservation  hunting  permit 
in  their  possession  while  hunting.  As  in 
the  past,  the  regulations  would  apply 
both  to  tribal  and  non-tribal  hunters, 
and  non-toxic  shot  is  required  for  — 

waterfowl  hunting.  The  Ser\ice 
proposes  to  approve  the  Colorado  River 
Indian  Tribes  regulations  for  the  1998- 
99  hunting  season. 

(b)  Confederated  Salish  and  Kootenai 
Tribes.  Flathead  Indian  Resenation. 
Pablo.  Montana  (Non-Tribal  Hunters) 

For  the  past  several  years,  the 
Confederated  Salish  and  Kootenai 
Tribes  and  the  State  of  Montana  have 
entered  into  cooperative  agreements  for 
the  regulation  of  hunting  on  the 
Flathead  Indian  Reservation.  The  State 
and  the  tribes  are  currently  operating 
under  a  cooperative  agreement  signed  in 
1990  that  addresses  fishing  and  hunting 
management  and  regulation  issues  of 
mutual  concern.  This  agreement  enables 
all  hunters  to  utilize  waterfowl  hunting 
opportunities  on  the  reser\'ation.  The 
tribes  proposed  special  regulations  for 
waterfowl  hunting  were  submitted  to 
the  Service  in  a  June  8.  1998.  proposal. 

As  in  the  past,  tribal  regulations  for 
non-tribal  members  would  be  at  least  as 
restrictive  as  those  established  for  the 
Pacific  Fh-way  portion  of  Montana. 
Goose  season  dates  would  also  be  at 
least  as  restrictive  as  those  established 
for  the  Pacific  Flyway  portion  of 
Montana. 

Shooting  hours  for  waterfowl  hunting 
on  the  Flathead  Reservation  are  sunrise 
to  sunset.  Steel,  bismuth-tin.  or  other 
Federally-approved  non-toxic  shots  are 
the  only  legal  shotgun  loads  on  the 
reservation  for  waterfowl  or  other  game 
birds. 

The  requested  season  dates  and  bag 
limits  are  generally  similar  to  past 
regulations.  Harvest  levels  are  not 
expected  to  change  significantly. 
Standardized  check  station  data  from 
the  1993-94  and  1994-95  hunting 
seasons  indicated  no  significant  changes 
in  harvest  levels  and  that  the  large 
majority  of  the  harvest  is  by  non-tribal 
hunters. 

The  Service  proposes  to  approve  the 
tribes'  request  for  special  migratory  bird 
regulations  for  the  1999-99  hunting 
season. 

(c)  Crow  Creek  Sioux  Tribe.  Crow  Creek 
Indian  Reservation.  Fort  Thompson. 
South  Dakota  (Tribal  Members  and 
Non-Tribal  Hunters) 

The  Crow  Creek  Indian  Reser\'ation 
has  a  checkerboard  pattern  of  land 
ownership,  with  much  of  the  land 
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owned  by  non-Indians.  Since  the  1993- 
94  season,  the  tribe  has  selected  special 
waterfowl  hunting  regulations 
independent  of  the  State  of  South 
Dakota.  The  tribe  observes  migratory 
bird  hunting  regulations  contained  in  50 
CFR  part  20. 

In  a  May  13.  1998.  proposal,  the  tribe 
requested  that  a  duck  and  goose  season 
starting  approximately  October  3,  1998. 
and  running  until  January  10,  1998.  or 
for  the  maximum  number  of  days 
allowed  under  final  Federal 
frameworks,  with  the  same  daily  bag 
and  possession  limits  permitted  by  the 
final  Federal  frameworks.  The  season 
and  bag  limits  would  be  essentially  the 
same  as  last  year,  given  the  final  Federal 
frameworks.  In  addition  to  the  above 
goose  season,  the  tribe  has  also 
proposed  a  light  goose  only  season  from 
February  17  through  March  10,  1999. 
The  tribe  expects  harvest  to  be  low 
because  of  the  small  number  of  hunters. 
In  1994-95,  duck  harvest  was  48  birds, 
down  from  67  in  1993-94.  Goose 
harvest  during  recent  past  seasons  has 
been  less  than  100  geese.  Harvest  for  the 
1998-99  coming  season  should  be 
similar. 

The  tribe  also  requests  a  sandhill 
crane  season  from  September  19  to 
October  25.  1998.  Bag  and  possession 
limits  would  follow  final  Federal 
frameworks. 

The  Service  proposes  to  approve  the 
tribal  requests  provided  that  the  tribe's 
light  goose  season  is  limited  to  no  more 
than  107  days  of  hunting.  Under  the 
Migratory  Bird  Treaty,  all  non-tribal 
hunting  season  are  limited  to  no  more 
than  107  days.  The  Service  also  reminds 
the  tribe  that  all  sandhill  crane  hunters 
are  required  to  obtain  a  Federal  sandhill 
crane  permit.  As  such,  the  tribe  should 
contact  the  Service  for  further 
information  on  obtaining  the  needed 
permits.  In  addition,  as  with  all  other 
groups,  the  Service  requests  the  tribe 
continue  to  survey  and  report  harvest. 

(d)  Fond  du  Lac  Band  of  Lake  Superior 
Chippewa  Indians,  Cloquet,  Minnesota 
(Tribal  Members  Only) 

In  1996.  for  the  first  time,  the  Service 
and  the  Fond  du  Lac  Band  of  Lake 
Superior  Chippewa  Indians  cooperated 
to  establish  special  migratory  bird 
hunting  regulations  for  tribal  members. 
The  Fond  du  Lac's  May  27,  1998, 
proposal  covers  land  set  apart  for  the 
band  under  the  Treaty  of  1854  in 
northeast  Minnesota. 

The  band's  proposal  for  1998-99  is 
essentially  the  same  as  that  approved  by 
the  Service  last  year.  Specifically,  the 
Fond  du  Lac  Band  proposes  a 
September  19  to  November  22,  1998, 
season  on  ducks,  mergansers,  coots  and 


moorhens,  and  a  September  5  to 
November  22.  1998,  season  for  geese. 
For  sora  and  Virginia  rails,  snipe,  and 
woodcock,  the  Fond  du  Lac  Band 
proposes  a  September  1  to  November 
22,  1998.  season.  Proposed  bag  limits 
would  consist  of  the  following: 

Ducks 

Daily  Bag  Limit:  20  ducks,  including 
no  more  than  10  mallards  (only  5  of 
which  may  be  hens).  4  black  ducks.  4 
redheads.  4  pintails,  and  2  canvasbacks. 

Mergansers 

Daily  Bag  Limit:  5  mergansers, 
including  no  more  than  1  hooded 
merganser. 

Geese 

Daily  Bag  Limit:  10  geese. 

Coots  and  Common  Moorhens  (Common 
Gallinules) 

Daily  Bag  Limit:  20  coots  and 
common  moorhens,  singly  or  in  the 
aggregate. 

Sora  and  Virginia  Rails 

Daily  Bag  and  Possession  Limit:  25 
sora  and  Virginia  rails  singly,  or  in  the 
aggregate. 

Common  Snipe 

Daily  Bag  Limit:  8  common  snipe. 

Woodcock 

Daily  Bag  Limit:  5  woodcock. 
The  following  general  conditions 
apply: 

1.  While  hunting  waterfowl,  a  tribal 
member  must  carry  on  his/her  person  a 
valid  tribal  waterfowl  hunting  permit. 

2.  Except  as  otherwise  noted,  tribal 
members  will  be  required  to  comply 
with  tribal  codes  that  will  be  no  less 
restrictive  than  the  provisions  of 
Chapter  10  of  the  Model  Off-Reservation 
Code.  Except  as  modified  by  the  Service 
rules  adopted  in  response  to  this 
proposal,  these  amended  regulations 
parallel  Federal  requirements  in  50  CFR 
part  20  as  to  hunting  methods, 
transportation,  sale,  exportation  and 
other  conditions  generally  applicable  to 
migratory  bird  hunting. 

3.  Band  members  in  each  zone  will 
comply  with  State  regulations  providing 
for  closed  and  restricted  waterfowl 
hunting  areas. 

4.  Possession  limits  for  each  species 
are  double  the  daily  bag  limit,  except  on 
the  opening  day  of  tlie  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  unless  otherwise  noted  above. 
Possession  limits  are  applicable  only  to 
transportation  and  do  not  include  birds 
which  are  cleaned,  dressed,  and  at  a 
member's  primary  residence.  For 


purposes  of  enforcing  bag  and 
possession  limits,  all  migratory  birds  in 
the  possession  or  custody  of  band 
members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  having  been 
taken  on-reservation.  All  migratory 
birds  which  fall  on  reservation  lands 
will  not  count  as  part  of  any  off- 
reservation  bag  or  possession  limit. 

The  Band  and  the  Service  anticipate 
harvest  will  be  fewer  than  500  ducks 
and  geese  and  150  coots. 

The  Service  proposes  to  approve  the 
request  for  special  migratory  bird 
hunting  regulations  for  the  Fond  du  Lac 
Band  of  Lake  Superior  Chippewas. 

(e)  Grand  Traverse  Band  of  Ottawa  and 
Chippewa  Indians,  Buttons  Bay, 
Michigan  (Tribal  Members  Only) 

In  the  1995-96  migratory  bird 
seasons,  the  Grand  Traverse  Band  of 
Ottawa  and  Chippewa  Indians  and  the 
Service  first  cooperated  to  establish 
special  regulations  for  waterfowl.  The 
Grand  Traverse  Band  is  a  self-governing, 
federally  recognized  tribe  located  on  the 
west  arm  of  Grand  Traverse  Bay  in 
Leelanau  County,  Michigan.  The  Grand 
Traverse  Band  is  a  signatory  tribe  of  the 
Treaty  of  1836.  The  Service  has 
approved  special  regulations  for  tribal 
members  of  the  1836  treaty's  signatory 
tribes  on  ceded  lands  in  Michigem  since 
the  1986-87  hunting  season. 

For  the  1998-99  season,  the  Grand 
Traverse  Band  of  Ottawa  and  Chippewa 
Indians  proposes  a  tribal  member  duck 
season  that  would  run  from  September 
20.  1998,  through  January  20, 1999.  A 
daily  bag  limit  of  10  would  include  no 
more  than  1  pintail,  1  canvasback,  1 
hooded  merganser,  2  black  ducks,  2 
wood  ducks,  2  redheads,  and  5  mallards 
(only  2  of  which  may  be  hens). 

For  Canada  geese,  the  tribe  proposes 
a  September  1  through  November  30, 
1998.  and  a  January  1  through  February 
8,  1999,  season.  For  white-fronted  geese, 
brant,  and  snow  geese,  the  tribe 
proposes  an  October  1  through 
November  30,  1998,  season.  The  daily 
bag  limit  for  all  geese  (including  brant) 
would  be  5  birds.  Based  on  Service 
information,  it  is  unlikely  that  any 
Canada  geese  from  the  Southern  James 
Bay  Population  would  be  harvested  by 
the  tribe. 

For  woodcock,  snipe,  and  sora  rail, 
the  tribe  proposes  a  September  1  to 
November  14,  1998,  season.  The  daily 
bag  limit  shall  not  exceed  5  birds  per 
species. 

All  other  Federal  regulations 
contained  in  50  CFR  part  20  would 
apply. 
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The  tribe  proposes  to  closely  monitor 
harvest  through  game  bag  checks, 
patrols,  and  mail  surveys.  In  particular, 
the  tribe  proposes  monitoring  the 
harvest  of  Southern  James  Bay  Canada 
geese  to  assess  any  impacts  of  tribal 
hunting  on  the  population. 

The  Service  proposes  to  approve  the 
Grand  Traverse  Band  of  Ottawa  and 
Chippewa  Indian's  requested  1998-99 
special  migratory  bird  hunting 
regulations. 

(f)  Great  Lakes  Indian  Fish  and  Wildlife 
Commission,  Odanah,  Wisconsin  (Tribal 
Members  Only) 

Since  1985,  various  bands  of  the  Lake 
Superior  Tribe  of  Chippewa  Indians 
have  exercised  judicially  recognized  off- 
reservation  hunting  rights  for  migratory 
birds  in  Wisconsin.  The  specific 
regulations  were  established  by  the 
Service  in  consultation  with  the 
Wisconsin  Department  of  Natural 
Resources  and  the  Great  Lakes  Indian 
Fish  and  Wildlife  Commission 
(GLIFWC,  which  represents  the  various 
bands).  Beginning  in  1986,  a  tribal 
season  on  ceded  lands  in  the  western 
portion  of  the  State's  Upper  Peninsula 
was  developed  in  coordination  with  the 
Michigan  Department  of  Natural 
Resources,  and  the  Service  has 
approved  special  regulations  for  tribal 
members  in  both  Michigan  and 
Wisconsin  since  the  1986—87,  hunting 
season.  In  1987,  the  GLIFWC  requested 
and  the  Service  approved  special 
regulations  to  permit  tribal  members  to 
hunt  on  ceded  lands  in  Minnesota,  as 
well  as  in  Michigan  and  Wisconsin.  The 
States  of  Michigan  and  Wisconsin 
concurred  with  the  regulations, 
although  Wisconsin  has  raised  some 
concerns  each  year.  Minnesota  did  not 
concur  with  the  regulations,  stressing 
that  the  State  would  not  recognize 
Chippewa  Indian  hunting  rights  in 
Minnesota's  treaty  area  until  a  court 
with  jurisdiction  over  the  State 
acknowledges  and  defines  the  extent  of 
these  rights.  The  Service  acknowledged 
the  State's  concern,  but  pointed  out  that 
the  United  States  Government  has 
recognized  the  Indian  hunting  rights 
decided  in  the  Voigt  case,  and  that 
acceptable  hunting  regulations  have 
been  negotiated  successfully  in  both 
Michigan  and  Wisconsin  even  though 
the  Voigt  decision  did  not  specifically 
address  ceded  land  outside  Wisconsin. 
The  Service  believes  this  is  appropriate 
because  the  treaties  in  question  cover 
ceded  lands  in  Michigan  (and 
Minnesota),  as  well  as  in  Wisconsin. 
Consequently,  in  view  of  the  above,  the 
Service  has  approved  special 
regulations  since  the  1987-88  hunting 
season  on  ceded  lands  in  all  three 


States.  In  fact,  this  recognition  of  the 
principle  of  reserved  treaty  rights  for 
band  members  to  hunt  and  fish  was 
pivotal  in  a  Service  decision  to  approve 
a  special  1991-92  season  for  the  1836 
ceded  area  in  Michigan. 

Recently,  certain  GLIFWC  member 
bands  have  brought  suit  to  resolve  the 
issue  of  hunting,  fishing  and  gathering 
rights  in  the  Minnesota  ceded  areas 
covered  under  the  1837  and  1854 
treaties.  The  Federal  Government  has 
intervened  in  support  of  the  bands. 

In  a  May  29,  1998,  letter,  the  GLIFWC 
proposed  off-reservation  special 
migratory  bird  hunting  regulations  for 
the  1998-99  seasons.  Details  of  the 
proposed  regulations  are  shown  below. 
In  general,  the  proposal  is  essentially 
the  same  as  the  regulations  approved  for 
the  1997-98  season. 

Results  of  the  1997-98  hunter  survey 
show  that  1,022  ducks  and  183  geese 
were  harvested  under  an  anticipated 
harvest  of  3,000  ducks  and  900  geese. 
Under  the  proposed  regulations,  harvest 
is  expected  to  be  similar  to  last  year  and 
most  likely  would  not  exceed  3,000 
ducks  and  900  geese. 

The  Service  believes  that  regulations 
advanced  by  the  GLIFWC  for  the  1998- 
99  hunting  season  are  biologically 
acceptable  and  recommends  approval.  If 
the  regulations  are  finalized  as 
proposed,  the  Service  would  request 
that  the  GLIFWC  closely  monitor  the 
member  band  duck  harvest  and  take  any 
actions  necessary  to  reduce  harvest  if 
locally  nesting  populations  are  being 
significantly  impacted. 

The  Commission  and  the  Service  are 
parties  to  a  Memorandum  of  Agreement 
(MOA)  designed  to  facilitate  the  ongoing 
enforcement  of  Service-approved  tribal 
migratory  bird  regulations.  Its  intent  is 
to  provide  long-term  cooperative 
application. 

Also,  as  in  recent  seasons,  the 
proposal  contains  references  to  Chapter 
10  of  the  Migratory  Bird  Harvesting 
Regulations  of  the  Model  Off- 
Reservation  Conservation  Code.  Chapter 
10  regulations  parallel  State  and  Federal 
regulations  and,  in  effect,  are  not 
changed  by  this  proposal. 

The  GLIFWC's  proposed  1998-99 
waterfowl  hunting  season  regulations 
are  as  follows: 

Ducks 

A.  Wisconsin  and  Minnesota  1837  and 
1842  Zones 

Season  Dates:  Begin  September  15 
and  end  December  1,  1998. 

Daily  Bag  Limit:  20  ducks,  including 
no  more  than  10  mallards  (only  5  of 
which  may  be  hens),  4  black  ducks,  4 
redheads,  4  pintails,  and  2  canvasbacks. 


B.  Michigan  1836  and  1842  Treaty 
Zones 

Season  Dates:  Begin  September  15 
and  end  December  1.  1998. 

Daily  Bag  Limit:  10  ducks,  including 
no  more  than  5  mallards  (only  2  of 
which  may  be  hens),  2  black  ducks,  2 
redheads.  2  pintails,  and  1  canvasback. 

Mergansers 

A.  Wisconsin  and  Minnesota  1837  and 
1842  Zones 

Season  Dates:  Begin  September  15 
and  end  December  1.  1998. 

Daily  Bag  Limit:  5  mergansers. 

B.  Michigan  1836  and  1842  Treaty 
Zones 

Season  Dates:  Begin  September  15 
and  end  December  1,  1998. 

Daily  Bag  Limit:  5  mergansers, 
including  no  more  than  1  hooded 
merganser. 

Geese:  Canada  Geese 

A.  Wisconsin  and  Minnesota  1837  and 
1842  Zones 

Season  Dates:  Begin  September  15 
and  end  December  1,  1998. 

Daily  Bag  Limit:  10  Canada  geese, 
minus  the  number  of  blue,  snow  or 
white-fronted  geese  taken. 

B.  Michigan,  1836  and  1842  Treaty 
Zones 

Season  Dates:  Begin  September  15 
and  end  December  1,  1998.  In  addition, 
the  same  dates  and  season  length 
permitted  the  State  of  Michigan  during 
the  Special  September  Canada  goose 
Season. 

Daily  Bag  Limit:  10  Canada  geese, 
minus  the  number  of  blue,  snow  or 
white-fronted  geese  taken.  In  addition, 
the  same  bag  limit  permitted  the  State 
of  Michigan  during  the  Special 
September  Canada  goose  Season. 

Geese:  Blue,  Snow  and  White-fronted 
Geese 

A.  Wisconsin  and  Minnesota  1837  and 
1842  Zones 

Season  Dates:  Begin  September  1 5 
and  end  December  1.  1998. 

Daily  Bag  Limit:  10  geese,  minus  the 
number  of  Canada  geese  taken. 

B.  Michigan  1836  and  1842  Treaty 
Zones 

Season  Dates:  Begin  September  15 
and  end  December  1.  1998. 

Daily  Bag  Limit:  10  geese,  minus  the 
number  of  Canada  geese  taken. 
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Other  Migratory  Birds:  All  Ceded  Areas 

A.  Coots  and  Common  Moorhens 
(Common  Gallinules) 

Season  Dates:  Begin  September  15 
and  end  December  1,  1998. 

Daily  Bag  Limit:  20  coots  and 
common  moorhens  (common 
gallinules),  singly  or  in  the  aggregate. 

B.  Sora  and  Virginia  Rails 

Season  Dates:  Begin  September  15 
and  end  December  1.  1998. 

Daily  Bag  Limit:  25  sora  and  Virginia 
rails  singly,  or  in  the  aggregate. 

C.  Common  Snipe 

Season  Dates:  Begin  September  15 
and  end  December  1,  1998. 
Daily  Bag  Limit:  8  common  snipe. 

D.  Woodcock 

Season  Dates:  Begin  September  8  and 
end  December  1,  1998 
Daily  Bag  Limit:  5  woodcock. 

General  Conditions 

1.  While  hunting  waterfowl,  a  tribal 
member  must  carry  on  his/her  person  a 
valid  tribal  waterfowl  hunting  permit. 

2.  Except  as  otherwise  noted,  tribal 
members  will  be  required  to  comply 
with  tribal  codes  that  will  be  no  less 
restrictive  than  the  provisions  of 
Chapter  10  of  the  Model  Off-Reservation 
Code.  Except  as  modified  by  the  Service 
rules  adopted  in  response  to  this 
proposal,  these  amended  regulations 
parallel  Federal  requirements  in  50  CFR 
part  20  as  to  hunting  methods, 
transportation,  sale,  exportation  and 
other  conditions  generally  applicable  to 
migratory  bird  hunting. 

3.  Tribal  members  in  each  zone  will 
comply  with  State  regulations  providing 
for  closed  and  restricted  waterfowl 
hunting  areas. 

4.  Possession  limits  for  each  .species 
are  double  the  daily  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  unless  otherwise  noted  above. 

Possession  limits  are  applicable  only 
to  transportation  and  do  not  include 
birds  which  are  cleaned,  dressed,  and  at 
a  member's  primary  residence.  For 
purposes  of  enforcing  bag  and 
possession  limits,  all  migratory  birds  in 
the  possession  or  custody  of  tribal 
members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  having  been 
taken  on-reservation.  In  Wisconsin, 
such  tagging  will  comply  with 
applicable  State  laws.  All  migratory 
birds  which  fall  on  reservation  lands 
will  not  count  as  part  of  any  off- 
reservation  bag  or  possession  limit. 


5.  Minnesota  and  Michigan — Duck 
Blinds  and  Decoys.  Tribal  members 
hunting  in  Michigan  and  Minnesota  will 
comply  with  tribal  codes  that  contain 
provisions  that  parallel  applicable  State 
laws  concerning  duck  blinds  and/or 
decoys. 

(gj  ficarilla  Apache  Tribe,  ficarilla 
Indian  Reservation,  Dulce.  New  Mexico 
(Tribal  Members  and  Non-Tribal 
Hunters) 

The  Jicarilla  Apache  Tribe  has  had 
special  migratory  bird  hunting 
regulations  for  tribal  members  and 
nonmembers  since  the  1986-87  hunting 
season.  The  tribe  ovms  all  lands  on  the 
reservation  and  has  recognized  full 
wildlife  management  authority.  In 
general,  the  proposed  seasons  would  be 
more  conservative  than  allowed  by  the 
Federal  frameworks  of  last  season  and 
by  States  in  the  Pacific  Flyway. 

In  a  May  13,  1998,  proposal,  the  tribe 
proposed  a  1998-99  waterfowl  season 
opening  date  of  October  3  and  a  closing 
date  of  November  30.  1998.  Daily  bag 
and  possession  limits  would  be  the 
same  as  Pacific  Flyway  States.  The  tribe 
proposes  a  new,  restrictive  season  on 
Canada  geese  with  a  l-bird  daily  bag 
limit.  Other  regulations  specific  to  the 
Pacific  Flyway  guidelines  for  New 
Mexico  would  be  in  effect. 

The  Jicarilla  Game  and  Fish 
Department's  annual  estimate  of 
waterfowl  harvest  is  relatively  small.  In 
the  1996-97  season,  estimated  duck 
harvest  was  816,  a  significant  decrease 
from  1,234  in  1996-97.  The  species 
composition  in  the  past  has  included 
mainly  mallards,  gadwall.  wigeon,  and 
teal.  Northern  pintail  comprised  only  2 
percent  of  the  total  harvest  in  1997. 

The  proposed  regulations  are 
essentially  the  same  as  were  established 
last  year,  with  the  exception  of  an  open 
season  on  Canada  geese.  The  tribe 
anticipates  the  maximum  1998-99 
waterfowl  harvest  would  be  around 
1,000  to  1,400  ducks  and  25  to  50  geese. 

The  Service  proposes  to  approve  the 
tribe's  requested  1998-99  hunting 
seasons. 

(h)  Kalispel  Tribe,  Kalispel  Reservation. 
Usk,  Washington  (Tribal  Members  and 
Non  Tribal  Hunters) 

The  Kalispel  Reservation  was 
established  by  Executive  Order  in  1914, 
and  currently  comprises  approximately 
4,600  acres.  The  tribe  owns  all 
Reservation  land  and  has  full 
management  authority.  The  Kalispel 
Tribe  has  a  fully  developed  wildlife 
program  with  hunting  and  fishing 
codes.  The  tribe  enjoys  excellent 
wildlife  management  relations  with  the 
State.  The  tribe  and  the  State  have  an 


operational  Memorandum  of 
Understanding  with  emphasis  on 
fisheries  but  also  for  wildlife.  The  non- 
tribal  member  seasons  described  below 
pertain  to  a  176-acre  waterfowl 
management  unit.  The  tribe  is  utilizing 
this  opportunity  to  rehabilitate  an  area 
that  needs  protection  because  of  past 
land  use  practices,  as  well  as  to  provide 
additional  waterfowl  hunting  in  the 
area. 

In  1996,  for  the  first  time,  the 
requested  regulations  also  included  a 
proposal  for  Kalispel-member  only 
migratory  bird  hunting  on  Kalispel- 
ceded  lands  within  Washington, 
Montana,  and  Idaho. 

For  the  1998-99  migratory  bird 
hunting  seasons,  the  Kalispel  Tribe 
proposed,  in  a  June  29.  1998.  letter, 
tribal  and  non-tribal  member  waterfowl 
seasons.  For  non-tribal  members,  the 
tribe  requests  seasons  which  begin 
September  1,  1998  and  end  January  31, 
1999.  In  that  period,  non-tribal  hunters 
would  be  allowed  to  hunt  on  weekends, 
holidays  and  continuously  in  the  month 
of  December  for  a  total  of  about  99  days. 
Hunters  should  obtain  further 
information  on  days  from  the  Kalispel 
Tribe.  Daily  bag  and  possession  limits 
would  be  the  same  as  those  for  the  State 
of  Washington.  The  tribe  reports  a 
1997-98  non-tribal  harvest  of  6  ducks 
and  0  geese.  Under  the  proposal,  the 
tribe  expects  harvest  to  be  similar  to  last 
year  and  less  than  200  geese  and  250 
ducks. 

All  other  State  and  Federal 
regulations  contained  in  50  CFR  part  20. 
such  as  use  of  steel  shot  and  possession 
of  a  signed  migratory  bird  hunting 
stamp,  would  be  required. 

For  tribal  members  on  Kalispel-ceded 
lands,  the  Kalispel  proposes  outside 
frameworks  for  ducks  and  geese  of 
September  1,  1998.  through  January  31, 
1999.  However,  during  that  period,  the 
tribe  proposes  that  the  season  run 
continuously.  Daily  bag  and  possession 
limits  would  be  the  same  as  those  for 
the  States  of  Washington  and  Idaho.  The 
tribe  reports  that  there  was  no  1997-98 
tribal  harvest.  Under  the  proposal,  the 
tribe  expects  harvest  to  be  less  than  250 
geese  and  250  ducks. 

Tribal  members  would  be  required  to 
possess  a  signed  Federal  migratory  bird 
stamp  and  a  tribal  ceded  lands  permit. 
The  Service  proposes  to  approve  the 
regulations  requested  by  the  Kalispel 
Tribe  provided  that  the  non-tribal 
seasons  conform  to  final  Federal 
frameworks  for  the  Pacific  Flyway.  For 
the  1998-99  season,  outside  Federal 
frameworks  in  the  Pacific  Flyway  are 
October  3,  1998,  through  January  17, 
1999  for  ducks  and  geese. 
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(I)  Klamath  Tribe,  Chiloquin,  Oregon 
(Tribal  Members  Only) 

The  Klamath  Tribe  currently  has  no 
reservation,  per  se.  However,  the 
Klamath  Tribe  has  reserved  hunting, 
fishing  and  gathering  rights  within  its 
former  reservation  boundary.  This  area 
of  former  reservation,  granted  to  the 
Klamaths  by  the  Treaty  of  1864,  is  over 
1  million  acres.  Tribal  natural  resource 
management  authority  is  derived  from 
the  Treaty  of  1864,  and  carried  out 
cooperatively  under  the  judicially 
enforced  Consent  Decree  of  1981.  The 
parties  to  this  Consent  Decree  are  the 
Federal  Government,  the  State  of 
Oregon  and  the  Klamaths.  The  Klamath 
Indian  Game  Commission  sets  the 
seasons.  The  tribal  biological  staff  and 
tribal  Regulatory  Enforcement  Officers 
monitor  tribal  harvest  by  frequent  bag 
checks  and  hunter  interviews. 

In  a  July  14,  1998,  letter,  the  Klamath 
Tribe  proposed  season  dates  that  run 
from  October  1,  1998,  through  January 
31,  1999.  Daily  bag  limits  would  be  9  for 
ducks  and  6  for  geese  with  possession 
limits  twice  the  daily  bag  limit.  The 
daily  bag  and  possession  limit  for  coots 
would  be  25.  Shooting  hours  would  be 
one-half  hour  before  sunrise  to  one-half 
hour  after  sunset. 

Based  on  the  number  of  birds 
produced  in  the  Klamath  Basin,  the 
tribe  expects  that  this  year's  harvest  will 
be  similar  to  last  year's.  Information  on 
tribal  harvest  suggests  that  more  than  70 
percent  of  the  annual  goose  harvest  is 
local  birds  produced  in  the  Klamath 
basin. 

The  Service  proposes  to  approve  the 
regulations  of  the  Klamath  Tribe. 

(j)  Lower  Brule  Sioux  Tribe,  Lower  Brule 
Reservation,  Lower  Brule,  South  Dakota 
(Tribal  Members  and  Non-Tribal 
Huntersl 

The  Lower  Brule  Sioux  Tribe  first 
established  tribal  migratory  bird  hunting 
regulations  for  the  Lower  Brule 
Reservation  in  1994.  The  Lower  Brule 
Reservation  is  about  214,000  acres  in 
size  and  is  located  on  and  adjacent  to 
the  Missouri  River,  south  of  Pierre.  Land 
ownership  on  the  reservation  is  mixed, 
and  until  recently,  the  Lower  Brule 
Tribe  had  full  management  authority 
over  fish  and  wildlife  via  a  MOA  with 
the  State  of  South  Dakota.  The  MOA 
provided  the  tribe  jurisdiction  over  fish 
and  wildlife  on  reservation  lands, 
including  deeded  and  Corps  of 
Engineers  taken  lands.  However,  the 
tribe  is  currently  in  litigation  with  the 
State  of  South  Dakota  regarding 
jurisdiction.  A  recent  Federal  District 
Court  ruling  and  consequent  Circuit 
Court  decisions  have  jeopardized  the 


Tribal/State  Agreement  that  had  been  in 
place  from  1986  to  1996.  At  this  time, 
the  ruling  is  being  appealed  to  the  U.S. 
Supreme  Court  and  a  motion  for  a  stay 
has  been  filed.  For  the  1998-99  season, 
the  two  parties  have  come  to  a  tentative 
agreement  and  meetings  between  the 
Lower  Brule  Sioux  Tribe  and  the  South 
Dakota  Department  of  Game,  Fish  and 
Parks  are  continuing.  It  is  anticipated 
that  an  agreement  will  be  established 
and  management  authority  clarified  to 
allow  the  public  a  clear  understanding 
of  the  Lower  Brule  Sioux  Wildlife 
Department  license  requirements  and 
hunting  season  regulations.  The  Lower 
Brule  Reservation  waterfowl  season  is 
open  to  tribal  and  non-tribal  hunters. 

For  the  1998-99  migratory  bird 
hunting  season,  the  Lower  Brule  Sioux 
Tribe  proposes  a  duck  and  coot  season 
length  of  97  days,  the  same  number  of 
days  tentatively  allowed  in  the  High 
Plains  Management  Unit  for  this  season. 
The  tribe's  proposed  season  would  run 
from  October  3,  1998,  through  January 
7,  1999.  The  daily  bag  limit  would  be 
6  birds,  including  no  more  than  5 
mallards  (only  1  of  which  may  be  a 
hen),  1  pintail,  2  redheads.  2  wood 
ducks,  1  canvasback,  1  hooded 
merganser,  and  1  mottled  duck.  The 
daily  bag  limit  for  coots  would  be  15. 
Possession  limits  would  be  twice  the 
daily  bag  limits.  The  tribe  also  proposes 
a  2-day  youth  waterfowl  weekend  on 
September  26  and  27,  1998. 

The  tribe's  proposed  dark  goose 
season  would  run  from  October  17. 
1998,  through  January  10,  1999.  with  a 
daily  bag  limit  of  3  dark  geese,  which 
may  not  include  more  than  1  white- 
fronted  geese.  The  tribe's  proposed  light 
goose  season  would  run  from  October 
17,  1998,  through  January  10,  1999.  and 
February  18  through  March  10.  1999. 
The  light  goose  daily  bag  limit  would  be 
10.  Possession  limits  would  be  twice  the 
daily  bag  limits. 

Tne  tribe  also  proposes  a  tundra  swan 
season  running  from  October  17.  1998. 
to  January  10,  1999  with  a  1  tundra 
swan  season  bag  limit. 

In  the  1997-98  season,  hunters 
harvested  an  estimated  2,504  geese  and 
609  ducks.  In  1994,  duck  harvest 
species  composition  was  primarily 
mallard  (57  percent),  gadwall  (10 
percent),  and  green-winged  teal  (10 
percent).  Goose  harvest  is  traditionally, 
98  percent  Canada  geese. 

The  tribe  anticipates  a  duck  har\'est 
similar  to  last  year,  a  goose  harvest 
similar  to  the  target  harvest  level  of 
3,000  to  4,000  geese,  and  3  to  5  tundra 
swans  if  its  1998-99  regulations  are 
approved.  All  basic  Federal  regulations 
contained  in  50  CFR  part  20,  including 
the  use  of  steel  shot,  Migratory 


Waterfowl  Hunting  and  Conservation 
Stamp,  etc.,  would  be  obser\'ed  by  the 
tribe's  proposed  regulations.  In 
addition,  the  Lower  Brule  Sioux  Tribe 
has  an  official  Conservation  Code  that 
was  established  by  Tribal  Council 
Resolution  on  June  1982  and  updated  in 
1996. 

The  Service  proposes  to  approve  the 
tribe's  proposed  regulations  for  the 
Lower  Brule  Reservation  with  two 
exceptions.  First.  Federal  frameworks 
for  tundra  swan  hunting  in  South 
Dakota  do  not  allow  tundra  swan 
seasons  west  of  the  Missouri  River 
because  of  concerns  for  the  potential 
harvest  of  trumpeter  swans.  Thus,  the 
Service  cannot  approve  the  tribe's 
requested  tundra  swan  season.  Second, 
the  July  17.  1998,  (63  FR  38700) 
proposed  early-season  frameworks 
provided  for  a  1-day  special  youth 
waterfowl  hunt.  Any  special  youth 
waterfowl  hunt  for  non-tribal  members 
should  conform  to  the  final  Federal 
frameworks  to  be  published  in  late 
August. 

(kl  Navajo  Nation,  Navajo  Indian 
Reservation,  Window  Rock,  Arizona 
(Tribal  Members  and  Non-Tribal 
Huntersl 

Since  1985,  the  Service  has 
established  uniform  migratory  bird 
hunting  regulations  for  tribal  members 
and  nonmembers  on  the  Navajo  Indian 
Reservation  (in  parts  of  Arizona,  New 
Mexico,  and  Utah).  The  nation  owns 
almost  all  lands  on  the  reservation  and 
has  full  wildlife  management  authority. 

In  a  July  20,  1998,  communication,  ' 
the  tribe  proposed  special  migrator>' 
bird  hunting  regulations  on  the 
reservation  for  both  tribal  and  non-tribal 
members  for  the  1998-99  hunting 
season  for  ducks  (including 
mergansers).  Canada  geese,  coots,  band- 
tailed  pigeons,  and  mourning  doves.  For 
waterfowl,  the  Navajo  Nation  requests 
the  earliest  opening  dates  and  longest 
seasons,  and  the  same  daily  bag  and 
possession  limits,  permitted  Pacific 
Fl\-w^ay  States  under  final  Federal 
frameworks. 

For  both  mourning  dove  and  band- 
tailed  pigeons,  the  Navajo  Nation 
proposes  seasons  of  September  1 
through  30.  The  Navajo  Nation  also 
proposes  daily  bag  limits  of  10  and  5  for 
mourning  dove  and  band-tailed  pigeon, 
respectively.  Possession  limits  would  be 
twice  the  daily  bag  limits. 

In  addition,  the  nation  proposes  to 
require  tribal  members  and  non- 
members  to  comply  with  all  basic 
Federal  migratory-  bird  hunting 
regulations  in  50  CFR  part  20  pertaining 
to  shooting  hours  and  manner  of  taking. 
In  addition,  each  waterfowl  hunter  16 
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years  of  age  or  over  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (Duck 
Stamp)  signed  in  ink  across  the  face. 
Special  regulations  established  by  the 
Navajo  Nation  also  apply  on  the 
reservation. 

The  Service  proposes  to  approve  the 
Navajo  Nation  request  for  these  special 
regulations  for  the  1998-99  migratory 
bird  hunting  seasons. 

(II  Oneida  Tribe  of  Indians  of 
Wisconsin.  Oneida,  Wisconsin  (Tribal 
Members  Only] 

Since  1991-92.  the  Oneida  Tribe  of 
Indians  of  Wisconsin  and  the  Service 
have  cooperated  to  establish  uniform 
regulations  for  migratory  bird  hunting 
by  tribal  and  non-tribal  hunters  within 
the  original  Oneida  Reservation 
boundaries.  Since  1985,  the  Oneida 
Tribe's  Conservation  Department  has 
enforced  their  own  hunting  regulations 
within  those  original  reservation  limits. 
The  Oneida  Tribe  also  has  a  good 
working  relationship  with  the  State  of 
Wisconsin  and  the  majority  of  the 
seasons  and  limits  are  the  same  for  the 
tribe  and  Wisconsin. 

In  a  May  19,  1998,  letter  to  the 
Service,  the  tribe  proposed  special 
migratory  bird  hunting  regulations.  For 
ducks,  the  tribe  described  the  general 
"outside  dates"  as  being  September  19 
through  November  15,  1998,  inclusive. 
The  tribe  proposes  a  daily  bag  limit  of 
6  birds,  which  could  include  no  more 
than  4  mallards  (1  hen  mallard),  5  wood 
ducks,  1  canvasback,  1  redhead,  2 
pintails,  and  1  hooded  merganser.  ' 

For  geese,  the  tribe  recommends  a 
season  between  September  1  and 
December  31,  1998,  with  a  Canada  goose 
bag  limit  of  3  tribal ly-tagged  geese  per 
day.  The  tribe  will  reissue  3  tags  when 
3  birds  are  registered.  The  possession 
limit  for  Canada  geese  is  6.  The  tribe 
will  also  close  the  season  during  the  gun 
deer  season  of  November  21  to  29,  1998. 
If  a  quota  of  150  geese  is  attained  before 
the  season  concludes,  the  tribe  will 
recommend  closing  the  season  early. 

For  woodcock,  the  tribe  proposes  a 
season  between  September  1  and 
November  15.  1998,  with  a  daily  bag 
and  possession  limit  of  5  and  10, 
respectively. 

The  tribe  proposes  shooting  hours  be 
one-half  hour  before  sunrise  to  sunset. 
Tribal  members  and  non-tribal  members 
hunting  on  the  Reservation  or  on  lands 
under  the  jurisdiction  of  the  tribe  will 
observe  all  basic  Federal  migratory  bird 
hunting  regulations  found  in  50  CFR, 
with  the  following  exceptions:  Indian 
hunters  would  be  exempt  from  the 
purchase  of  the  Migratory  Waterfowl 
Hunting  and  Conservation  Stamp  (Duck 


Stamp):  and  shotgun  capacity  would  not 
be  limited  to  3  shells. 

The  Service  proposes  to  approve  the 
request  for  special  migratory  bird 
hunting  regulations  for  the  Oneida  Tribe 
of  Indians  of  Wisconsin.  The  Service 
again  notes  that  the  Oneida  tribe  has 
traditionally  delayed  the  opening  of 
their  duck  season  to  September  15  to 
avoid  possible  significant  impacts  on 
local  nesting  duck  populations  and 
commends  the  tribe  for  these 
conservation  efforts. 

(mj  Point  No  Point  Treaty  Tribes, 
Kingston,  Washington  (Tribal  Members 
Only) 

For  the  first  time  in  1996,  the  Service 
and  the  Point  No  Point  Treaty  Tribes, 
consisting  of  the  Skokomish.  Port 
Gamble  S'klallam.  Jamestown  S'klallam, 
and  Elwha  S'klallam  tribes,  cooperated 
to  establish  special  regulations  for 
migratory  bird  hunting.  The  four  tribes 
have  reservations  located  on  the 
Olympic  Peninsula  in  Washington.  All 
four  tribes  have  successfully 
administered  tribal  hunting  regulations 
since  1985  and  each  tribe  has  a 
comprehensive  hunting  ordinance. 

The  tribes'  July  20,  1998,  proposal 
requests  seasons  for  ducks,  geese,  brant, 
coots,  snipe,  and  mourning  doves.  For 
ducks,  coots,  geese  (including  brant), 
and  snipe,  the  tribes  request  a 
September  15,  1998,  to  January  15, 
1999,  season  with  a  daily  bag  limit  of  7 
ducks,  25  coots,  4  geese  (including  no 
more  than  2  brant  or  3  light  geese),  and 
8  snipe.  The  duck  daily  bag  limit  would 
include  mergansers  and  could  include 
no  more  than  2  hen  mallards,  3  pintails, 
1  canvasback,  and  2  redheads.  The 
season  is  closed  on  harlequin  ducks  and 
Aleutian  Canada  geese.  All  possession 
limits  would  be  twice  the  daily  bag 
limit.  For  mourning  doves,  the  tribes 
propose  a  September  1  to  September  30, 
1998,  season  with  a  daily  bag  limit  of 
10. 

Tribal  harvest  last  year  under  similar 
regulations  was  approximately  110 
ducks,  25  geese  and  20  coots.  The 
Service  proposes  to  approve  the  Point 
No  Point  Treaty  Tribes  requested  1998- 
99  regulations. 

(nl  Shoshone-Bannock  Tribes,  Fort  Hall 
Indian  Reservation,  Fort  Hall,  Idaho 
(Non-Tribal  Hunters) 

Almost  all  of  the  Fort  Hall  Indian 
Reservation  is  tribally-owned.  The  tribes 
claim  full  wildlife  management 
authority  throughout  the  reservation, 
but  the  Idaho  Fish  and  Game 
Department  has  disputed  tribal 
jurisdiction,  especially  for  hunting  by 
non-tribal  members  on  reservation  lands 
owned  by  non-Indians.  As  a 


compromise,  since  1985,  the  Service  has 
established  the  same  waterfowl  hunting 
regulations  on  the  reservation  and  in  a 
surrounding  off-reservation  State  zone. 
The  regulations  were  requested  by  the 
tribes  and  provided  for  different  season 
dates  than  in  the  remainder  of  the  State. 
The  Service  agreed  to  the  season  dates 
because  they  seemed  to  provide 
additional  protection  to  mallards  and 
pintails.  The  State  of  Idaho  concurred 
with  the  zoning  arrangement.  The 
Service  has  no  objection  to  the  State's 
use  of  this  zone  again  in  the  1998-99 
hunting  season,  provided  the  duck  and 
goose  hunting  season  dates  are  the  same 
as  on  the  reservation. 

In  a  July  29,  1998.  proposal  for  the 
1998-99  hunting  season,  the  Shoshone- 
Bannock  Tribes  requested  a  continuous 
duck  (including  mergansers)  season 
with  the  maximum  number  of  days  and 
the  same  daily  bag  and  possession  limits 
permitted  Pacific  Flyway  States,  under 
final  Federal  frameworks.  The  tribes 
propose  that,  if  the  same  number  of 
hunting  days  are  permitted  as  last  year, 
the  season  would  have  an  opening  date 
of  October  4.  1998,  and  a  closing  date 
of  January  11, 1999.  Coot  and  snipe 
season  dates  would  be  the  same  as  for 
ducks,  with  the  same  daily  bag  and 
possession  limits  permitted  Pacific 
Flyway  States.  The  tribes  anticipate 
harvest  will  be  between  2,000  and  5,000 
ducks. 

The  tribes  also  requested  a  continuous 
goose  season  with  the  maximum 
number  of  days  and  the  same  daily  bag 
and  possession  limits  permitted  Idaho 
under  Federal  frameworks.  The  tribes 
propose  that,  if  the  same  number  of 
hunting  days  are  permitted  as  in 
previous  years,  the  season  would  have 
an  opening  date  of  October  4.  1998.  and 
a  closing  date  of  January  11,  1999.  The 
tribes  anticipate  harvest  will  be  between 
4,000  and  6,000  geese. 

Non-tribal  hunters  must  comply  with 
all  basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  part  20, 
pertaining  to  shooting  hours,  use  of  steel 
shot,  and  manner  of  taking.  Special 
regulations  established  by  the 
Shoshone-Bannock  Tribes  also  apply  on 
the  reservation. 

The  Service  notes  that  the  requested 
regulations  are  nearly  identical  to  those 
of  last  year  and  proposes  they  be 
approved  for  the  1998-99  hunting 


season. 


(o)  Squaxin  Island  Tribe,  Squaxin  Island 
Reservation,  Shelton,  Washington 
(Tribal  Members  Only) 

The  Squaxin  Island  Tribe  of 
Washington  and  the  Service  have 
cooperated  since  1995  to  establish 
special  tribal  migratory  bird  hunting 
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regulations.  These  special  regulations 
would  apply  to  tribal  members  on  the 
Squaxin  Island  Reservation,  located  in 
western  Washington  near  Olympia.  and 
all  lands  within  the  traditional  hunting 
grounds  of  the  Squaxin  Island  Tribe. 

For  the  1998-99  season,  the  tribe 
proposes  establishing  duck,  coot,  and 
snipe  seasons  that  would  run  from 
September  15.  1998,  through  January  15, 
1999.  The  daily  bag  limit  for  ducks 
would  be  5  per  day  and  could  include 
only  1  canvasback.  The  season  on 
harlequin  ducks  would  be  closed.  For 
coots  and  snipe,  the  daily  bag  limit 
would  be  25  and  8,  respectively. 

For  geese,  the  tribe  proposes 
establishing  a  season  that  would  run 
from  September  15. 1998,  through 
January  15,  1999.  The  daily  bag  limit  for 
geese  would  be  4  per  day  and  could 
include  only  2  snow  geese  and  1  dusky 
Canada  goose.  The  season  on  Aleutian 
and  Cackling  Canada  geese  would  be 
closed. 

For  brant,  the  tribe  proposes 
establishing  a  September  15  to 
December  31.  1998,  season  with  a  daily 
bag  limits  of  2  birds  per  day.  The  tribe 
also  proposes  a  September  15  to 
December  1. 1998.  season  for  band- 
tailed  pigeons  with  a  daily  bag  limit  of 
2  per  day. 

In  all  cases,  the  possession  limit 
would  be  twice  the  daily  bag  limit. 
Shooting  hours  would  be  from  one-half 
hour  before  sunrise  to  one-half  hour 
after  sunset  and  steel  shot  would  be 
required  for  migratory  bird  hunting. 
Further,  the  tribe  requires  all  harvest  be 
reported  to  their  Natural  Resources 
Office  within  72  hours. 

In  1995,  the  tribe  reported  that  there 
was  no  harvest  of  any  species.  Tribal 
regulations  are  enforced  by  the  tribe's 
Law  Enforcement  Department.  The 
Service  proposes  to  approve  the 
Squaxin  Island  Tribe's  requested  1998- 
99  special  migratory  bird  hunting 
regulations. 

(p)  Swinomish  Indian  Tribal 
Community,  LaConner,  Washington 
(Tribal  Members  Only) 

In  1996,  the  Service  and  the 
Swinomish  Indian  Tribal  Community 
began  cooperating  to  establish  special 
regulations  for  migratory  bird  hunting. 
The  Swinomish  Indian  Tribal 
Community  is  a  federally  recognized 
Indian  tribe  consisting  of  the  Suiattle, 
Skagit,  and  Kikialos  tribes.  The 
Swinomish  Reservation  was  established 
by  the  Point  Elliott  Treaty  of  1855  and 
lies  in  the  Puget  Sound  area  north  of 
Seattle,  Washington. 

The  Tribal  Community  proposes  an 
off-reservation  duck,  merganser.  Canada 
goose,  brant,  and  coot  season  opening 


on  the  earliest  possible  date  allowed  by 
the  final  Federal  frameworks  for  the 
Pacific  Flyway  and  closing  30  days  after 
the  State  of  Washington  closes.  Daily 
bag  and  possession  limits  would  be  the 
same  as  those  allowed  by  the  State 
except  that  the  Swinomish  request  an 
additional  three  birds  of  each  species 
over  that  allowed  by  the  State. 

The  Community  anticipates  that  the 
proposed  regulations  will  result  in  the 
harvest  of  approximately  200  to  300 
ducks,  25  to  50  Canada  geese,  75 
mergansers,  100  brant,  and  50  coot.  The 
Swinomish  propose  a  tag  and  permit 
system  to  monitor  harvest  and  will 
implement  steps  to  limit  harvest  where 
conservation  is  needed.  All  tribal 
regulations  will  be  enforced  by  tribal 
fish  and  game  officers. 

On  reservation,  the  Tribal  Community 
proposes  a  hunting  season  for  the  above 
mentioned  species  beginning  on  the 
earliest  possible  opening  date  and 
closing  March  9,  1999.  The  Swinomish 
propose  to  manage  harvest  by  a  tagging 
system  and  anticipate  harvest  will  be 
similar  to  that  expected  off  reservation. 

The  Service  believes  the  estimated 
harvest  by  the  Swinomish  will  be 
minimal  and  will  not  adversely  effect 
migratory  bird  populations.  The  Service 
proposes  to  approve  the  Tribal 
Community's  proposed  regulations  for 
the  1998-99  season. 

(q)  The  Tulalip  Tribes  of  Washington, 
Tulalip  Indian  Reservation,  Marysville, 
Washington  (Tribal  Members  and  Non- 
Tribal  Hunters) 

The  Tulalip  Tribes  are  the  successors 
in  interest  to  the  tribes  and  bands 
signatory  to  the  Treaty  of  Point  Elliott  of 
January  22.  1855.  The  Tulalip  Tribes' 
government  is  located  on  the  Tulalip 
Indian  Reservation  at  Marysville. 
Washington.  The  tribes  or  individual 
tribal  members  owti  all  of  the  land  on 
the  reservation,  and  they  have  full 
wildlife  management  authority.  All 
lands  within  the  boundaries  of  the 
Tulalip  Tribes  Reservation  are  closed  to 
non-member  hunting  unless  opened  by 
Tulalip  Tribal  regulations. 

In  a  July  22.  1998,  letter,  the  Tulalip 
Tribes  proposed  tribal  and  non-tribal 
hunting  regulations  for  the  1998-99 
seasons.  For  ducks  and  coot,  the 
proposed  season  for  tribal  members 
would  be  from  September  15,  1998, 
through  February  1,  1999.  In  the  case  of 
non-tribal  hunters  hunting  on  the 
reservation,  the  season  would  be  the 
latest  closing  date  and  the  longest 
period  of  time  allowed  for  the  State  of 
Washington  under  final  Pacific  Flyway 
Federal  frameworks.  Daily  bag  and 
possession  limits  for  Tulalip  Tribal 
members  would  be  6  and  12  ducks, 


respectively,  except  that  for  blue- 
winged  teal,  canvasback,  harlequin, 
pintail,  and  wood  duck,  the  bag  and 
possession  limits  would  be  the  same  as 
those  established  for  the  State  of 
Washington  in  accordance  with  final 
Federal  frameworks.  For  non-tribal 
hunters,  bag  and  possession  limits 
would  be  the  same  as  those  permitted 
the  State  of  Washington  under  final 
Federal  frameworks.  Non-tribal 
members  should  check  with  the  Tulalip 
tribal  authorities  regarding  additional 
conservation  measures  which  may 
apply  to  specific  species  managed 
within  the  region. 

For  geese,  tribal  members  are 
proposed  to  be  allowed  to  hunt  from 
September  15,  1998,  through  Februar>- 
1,  1999.  Non-tribal  hunters  would  be 
allowed  the  longest  season  and  the 
latest  closing  date  permitted  for  the 
State  of  Washington  under  final  Federal 
frameworks.  For  tribal  hunters,  the 
goose  daily  bag  and  possession  limits 
would  be  6  and  12,  respectively,  except 
that  the  bag  limits  for  brant,  cackling 
Canada  geese  and  dusky  Canada  geese 
would  be  those  established  for  the 
Pacific  Flyway  in  accordance  with  final 
Federal  frameworks.  For  non-tribal 
hunters  hunting  on  reservation  lands, 
the  daily  bag  and  possession  limits 
would  be  those  established  in 
accordance  with  final  Federal 
frameworks  for  the  State  of  Washington. 
The  Tulalip  Tribes  also  set  a  maximum 
annual  bag  limit  on  ducks  and  geese  for 
those  tribal  members  who  engage  in 
subsistence  hunting. 

All  hunters  on  Tulalip  Tribal  lands 
are  required  to  adhere  to  shooting  hour 
regulations  set  at  one-half  hour  before 
sunrise  to  sunset,  special  tribal  permit 
requirements,  and  a  number  of  other 
tribal  regulations  enforced  by  the  tribe. 
Non-tribal  hunters  sixteen  years  of  age 
and  older,  hunting  pursuant  to  Tulalip 
Tribes'  Ordinance  No.  67,  must  possess 
a  valid  Federal  Migratory  Bird  Hunting 
and  Conservation  Stamp  and  a  valid 
State  of  Washington  Migratory 
Waterfowl  Stamp.  Both  stamps  must  be 
validated  by  signing  across  the  face 

Although  the  season  length  requested 
by  the  Tulalip  Tribes  appears  to  be  quite 
liberal,  harvest  information  indicates  a 
total  take  by  tribal  and  non-tribal 
hunters  under  1,000  ducks  and  500 
geese,  annually  The  Service  proposes 
approval  of  the  Tulalip  Tribes  request 
for  the  above  seasons.  The  Service 
requests  that  harvest  be  monitored 
closely  and  regulations  be  reevaluated 
for  future  years  if  harvest  becomes  too 
great  in  relation  to  population  numbers. 
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Irl  White  Mountain  Apache  Tribe,  Fort 
Apache  Indian  Resen'ation.  Whiteriver. 
Arizona  (Tribal  \Iembers  and  S'on- 
Tribal  Hunters) 

The  White  Mountain  Apache  Tribe 
owns  all  reservation  lands,  and  the  tribe 
has  recognized  full  wildlife 
management  authority.  The  White 
Mountain  Apache  Tribe  has  requested 
regulations  that  are  essentially 
unchanged  from  those  agreed  to  for  the 
1997-98  hunting  year. 

The  hunting  zone  for  waterfowl  is 
restricted  and  is  described  as:  the  entire 
length  of  the  Black  and  Salt  Rivers 
forming  the  southern  boundary  of  the 
reservation;  the  White  River,  extending 
from  the  Canyon  Day  Stockman  Station 
to  the  Salt  River:  and  all  stock  ponds 
located  within  Wildlife  Management 
Units  4.  6  and  7.  Tanks  located  below 
the  Mogollon  Rim.  within  Wildlife 
Management  Units  2  and  3  will  be  open 
to  waterfowl  hunting  during  the  1998- 
99  season.  All  other  waters  of  the 
reservation  would  be  closed  to 
waterfowl  hunting  for  the  1998-99 
season. 

For  non-tribal  and  tribal  hunters,  the 
tribe  proposes  a  continuous  duck,  coot, 
merganser,  gallinule  and  moorhen 
hunting  season,  with  an  opening  date  of 
October  24,  1998,  and  a  closing  date  of 
January  17,  1999.  The  tribe  proposes  a 
daily  duck  (including  mergansers)  bag 
limit  of  4,  which  may  include  no  more 
than  2  redheads  or  1  canvasback  and  1 
redhead,  1  pintail,  and  3  mallards 
(including  no  more  than  1  hen  mallard). 
The  daily  bag  limit  for  coots,  gallinules 
and  moorhens  would  be  25  singly,  or  in 
the  aggregate. 

For  geese,  the  season  is  proposing  a 
season  from  October  24,  1998,  through 
January  17,  1999.  Hunting  would  be 
limited  to  Canada  geese,  and  the  daily 
bag  limit  would  be  2. 

Season  dates  for  band-tailed  pigeons 
and  mourning  doves  would  run 
concurrently  from  September  1  through 
September  10,  1998.  in  Wildlife 
Management  Units  7  and  10,  only. 
Proposed  daily  bag  limits  for  band- 
tailed  pigeons  and  mourning  doves 
would  be  3  and  8,  respectively. 

Possession  limits  for  the  above 
species  are  twice  the  daily  bag  limits. 
Shooting  hours  would  be  from  one-half 
hour  before  sunrise  to  sunset.  There 
would  be  no  open  season  for  sandhill 
cranes,  rails  and  snipe  on  the  White 
Mountain  Apache  lands  under  this 
proposal.  A  number  of  special 
regulations  apply  to  tribal  and  non- 
tribal  hunters,  which  may  be  obtained 
from  the  White  Mountain  Apache  Tribe 
Game  and  Fish  Department. 


The  Service  proposes  to  approve  the 
regulations  requested  by  the  tribe  for  the 
1998-99  seasons. 

(si  Yankton  Sioux  Tribe.  Marty.  South 
Dakota  (Tribal  Members  and  Non-Tribal 
Hunters) 

On  May  18,  1998.  the  Yankton  Sioux 
Tribe  submitted  a  waterfowl  hunting 
proposal  for  the  1998-99  season.  The 
Yankton  Sioux  tribal  waterfowl  hunting 
season  would  be  open  to  both  tribal 
members  and  non-tribal  hunters.  The 
waterfowl  hunting  regulations  would 
apply  to  tribal  and  trust  lands  within 
the  external  boundaries  of  the 
reservation. 

For  duck  (including  mergansers)  and 
coots,  the  Yankton  Sioux  Tribe  proposes 
a  season  starting  October  17.  1998.  and 
running  for  the  maximum  amount  of 
days  allowed  under  the  final  Federal 
frameworks.  Daily  bag  and  possession 
limits  would  be  the  same  as  those 
adopted  by  the  State  of  South  Dakota. 

For  geese,  the  tribe  has  requested  a 
dark  geese  (Canada  geese,  brant,  white- 
fronts)  season  starting  October  31,  1998. 
and  ending  January  31,  1999.  The  daily 
bag  limit  would  be  3  geese  (including  no 
more  than  1  whitefront  or  brant). 
Possession  limits  would  be  twice  the 
daily  bag  limit.  For  snow  geese,  the 
proposed  hunting  season  would  start 
October  31,  1998,  and  end  January  24, 
1999.  Daily  bag  and  possession  limits 
would  be  the  same  as  those  adopted  by 
the  State  of  South  Dakota. 

All  hunters  would  have  to  be  in 
possession  of  a  valid  tribal  license  while 
hunting  on  Yankton  Sioux  trust  lands. 
Tribal  and  non-tribal  hunters  must 
comply  with  all  basic  Federal  migratory 
bird  hunting  regulations  in  50  CFR  part 
20,  pertaining  to  shooting  hours  and  the 
manner  of  taking.  Special  regulations 
established  by  the  Yankton  Sioux  Tribe 
also  apply  on  the  reservation. 

During  the  1997-98  hunting  season, 
the  tribe  reported  that  54  non-tribal 
hunters  took  225  Canada  geese,  30  snow 
geese,  and  60  ducks.  Tribal  members 
harvested  less  than  75  geese  and  50 
ducks. 

The  Service  concurs  with  the  Yankton 
Sioux  proposal  for  the  1998-99  hunting 
season. 

Public  Comment  Invited 

The  Service  intends  that  adopted  final 
rules  be  as  responsive  as  possible  to  all 
concerned  interests  and  wants  to  obtain 
comments  from  all  interested  areas  of 
the  public,  as  well  as  other  government 
agencies.  Such  comments,  and  any 
additional  information  received,  may 
lead  to  final  regulations  that  differ  from 
these  proposals.  However,  special 
circumstances  involved  in  the 


establishment  of  these  regulations  limit 
the  amount  of  time  the  Service  can 
allow  for  public  comment.  Specifically, 
two  considerations  compress  the  time  in 
which  the  rulemaking  process  must 
operate:  the  need  to  establish  final  rules 
before  September  1,  1998,  and  the 
unavailability  until  late  July  of  specific 
reliable  data  for  each  year's  status  of 
waterfowl.  Therefore,  the  Service 
believes  allowing  comment  periods  past 
the  dates  specified  is  contrary  to  the 
public  interest. 

E.O.  12866  requires  each  agency  to 
write  regulations  that  are  easy  to 
understand.  The  Service  invites 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  Is  the 
description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  proposed  rule?  What  else  could  the 
Service  do  to  make  the  rule  easier  to 
understand? 

Send  a  copy  of  any  comments  that 
concern  how  this  rule  could  be  made 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229,  1849  C  Street, 
NW.,  Washington,  D.C.  20240. 
Comments  may  also  be  e-mailed  to: 
Exsec@ios.doi.gov 

Comment  Procedure 

It  is  the  policy  of  the  Department  of 
the  Interior  to  afford  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process,  whenever  practical. 
Accordingly,  interested  persons  may 
participate  by  submitting  written 
comments  to  the  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  634-ARLSQ,  1849  C  Street. 
NW.,  Washington,  D.C.  20240.  The 
public  may  inspect  comments  during 
normal  business  hours  at  the  Service's 
office  in  Room  634,  Arlington  Square 
Building,  4401  N.  Fairfax  Drive, 
Arlington,  VA.  The  Service  will 
consider  all  comments  received  and  will 
try  to  acknowledge  received  comments, 
but  may  not  provide  an  individual 
response  to  each  commenter. 

Public  Comments  Received 

The  Service  received  two  comments 
regarding  the  Notice  of  Intent  published 
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on  March  20,  1998,  which  announced 
rulemaking  on  regulations  for  migratory 
bird  hunting  by  American  Indian  tribal 
members.  The  South  Dakota  Department 
of  Game,  Fish,  and  Parks  (South  Dakota) 
commented  on  the  proposal  by  the 
Lower  Brule  Sioux  Tribes.  South  Dakota 
questioned  whether  a  tundra  swan 
permit  would  be  required  or  whether  all 
licensed  waterfowl  hunters  would  be 
allowed  to  take  a  swan  during  the 
Tribes'  proposed  tundra  swan  season. 
They  further  questioned  whether 
hunters  would  be  queried  after  the 
season  to  determine  the  harvest,  age 
ratio,  date  and  location  of  kill,  and 
unretrieved  kill.  South  Dakota  also 
believed  that  any  special  youth  season 
on  tribal  land  should  conform  to  the 
same  framework  allowed  for  the  State's 
youth  hunting  season. 

The  Wisconsin  Department  of  Natural 
Resources  (Wisconsin)  commented  on 
the  GLIFWC's  proposal.  Wisconsin 
suggested  monitoring  the  impact  of  the 
daily  bag  limit  on  giant  Canada  goose 
restoration  efforts  and  that  the  Service 
and  GLIFWC  initiate  and  complete 
studies  to  show  that  current  GLIFWC 
duck  regulations  have  no  negative 
impact  on  local  populations  before 
expanding  hunting  opportunities  during 
time  periods  when  local  birds  are  most 
vulnerable.  Wisconsin  also  requested 
that  tribal  members  honor  the  noon 
opening  for  shooting  hours  for  the  first 
day  of  the  State's  duck  season  and 
comply  with  the  State's  open  water 
hunting  restrictions. 

NEFA  Consideration 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(C)),  the  "Final 
Environmental  Statement  for  the 
Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-75-74)"  was  filed 
with  the  Council  on  Environmental 
Quality  on  June  6.  1975,  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13,  1975,  (40 
FR  25241).  A  supplement  to  the  final 
environmental  statement,  the  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS  88- 
14)"  was  filed  on  June  9.  1988,  and 
notice  of  availability  was  published  in 
the  Federal  Register  on  June  16,  1988 
(53  FR  22582),  and  June  17,  1988  (53  FR 
22727).  Copies  of  these  documents  are 
available  from  the  Service  at  the  address 
indicated  under  the  caption  ADDRESSES. 
In  addition,  an  August  1985 
Environmental  Assessment  titled 
"Guidelines  for  Migratory  Bird  Hunting 


Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands"  is 
available  from  the  Service. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act,  as  amended  (16  U.S.C.  1531-1543; 
87  Stat.  884),  provides  that.  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insure  that  any 
action  authorized,  funded  or  carried  out 
*   *   *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  [critical]  habitat  *   *   *" 
Consequently,  the  Service  has  initiated 
section  7  consultation  under  the 
Endangered  Species  Act  for  the 
proposed  migratory  bird  hunting 
seasons  including  those  which  occur  on 
Federally  recognized  Indian 
reservations  and  ceded  lands. 

The  Service  will  include  findings 
from  these  consultations  in  a  biological 
opinion  and  may  cause  modification  of 
some  regulatory  measures  proposed  in 
this  document.  The  final  rule  will 
reflect  any  modifications.  The  Service's 
biological  opinion  resulting  from  its 
Section  7  consultation  are  public 
documents  available  for  public 
inspection  in  the  Service's  Division  of 
Endangered  Species  and  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  at  the  address 
indicated  under  the  caption  ADDRESSES. 

Regulatory  Flexibility  Act 

In  the  March  20,  1998,  Federal 
Register,  the  Service  reported  measures 
it  took  to  comply  with  requirements  of 
the  Regulatory  Flexibility  Act.  One 
measure  was  to  prepare  a  Small  Entity 
Flexibility  Analysis  (Analysis)  in  1996 
documenting  the  significant  beneficial 
economic  effect  on  a  substantial  number 
of  small  entities.  The  Analysis  estimated 
that  migratory  bird  hunters  would 
spend  between  $254  and  $592  million  at 
small  businesses.  Copies  of  the  Analysis 
are  available  upon  request  from  the 
Office  of  Migratory  Bird  Management. 
The  Service  is  currently  updating  the 
1996  Analysis  with  information  from 
the  1996  National  Hunting  and  Fishing 
Survey. 

Executive  Order  (E.O.)  12866 

This  proposed  rule  is  not 
economically  significant  and  was  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
E.O.  12866. 


Paperwork  Reduction  Act 

The  Service  examined  these  proposed 
regulations  under  the  Paperwork 
Reduction  Act  of  1995  and  found  no 
information  collection  requirements. 
The  various  recordkeeping  and 
reporting  requirements  imposed  under 
other  hunting  regulations  established  in 
50  CFR  part  20,  subpart  K,  are  utilized 
in  the  formulation  of  migrator\-  game 
bird  hunting  regulations.  OMB  has 
approved  these  information  collection 
requirements  and  assigned  clearance 
numbers  1018-0015  (expires  08/31/ 
1998)  and  1018-0023  (expires  09/30/ 
2000).  The  Service  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Unfunded  Mandates  Reform  Act 

The  Service  has  determined  and 
certifies  in  compliance  with  the 
requirements  of  the  Unfunded  Mandates 
Act,  2  U.S.C.  1502  et  seq..  that  this 
proposed  rulemaking  will  not  impose  a 
cost  of  $100  million  or  more  in  any 
given  year  on  local  or  State  government 
or  private  entities. 

Civil  Justice  Reform — Executive  Order 
12988 

The  Department,  in  promulgating  this 
proposed  rule,  has  determined  that 
these  regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Taking  Implication  Assessment 

In  accordance  with  Executive  Order 
12630,  these  rules,  authorized  by  the 
Migratory  Bird  Treaty  Act.  do  not  have 
significant  takings  implications  and  do 
not  affect  any  constitutionally  protected 
property  rights.  These  rules  will  not 
result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property.  In  fact,  these  rules  allow 
hunters  to  exercise  privileges  that 
would  be  otherwise  unavailable;  and, 
therefore,  reduce  restrictions  on  the  use 
of  private  and  public  property- 
Federalism  Effects 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal  government 
has  been  given  responsibility  over  these 
species  by  the  Migratory  Bird  Treaty 
Act.  The  Service  annually  prescribes 
frameworks  from  which  the  States  make 
selections  and  employ  guidelines  to 
establish  special  regulations  on  Federal 
Indian  reservations  and  ceded  lands. 
This  process  preserves  the  ability  of  the 
States  and  Tribes  to  determine  which 
seasons  meet  their  individual  needs. 
Any  State  or  Tribe  may  be  more 
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restrictive  than  the  Federal  frameworks 
at  any  time.  The  frameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Flvway  Councils. 
This  allows  States  to  participate  in  the 
development  of  frameworks  from  which 
they  will  make  selections,  therebv 
having  an  influence  on  their  own 
regulation.  These  rules  do  not  have  a 
substantial  direct  effect  on  fiscal 
capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordance  with  Executive  Order  12612, 
these  regulations  do  not  have  significant 
federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Government-to-Government 
Relationship  With  Tribes 

Due  to  the  migratorv  nature  of  certain 
species  of  birds,  the  Federal  government 
has  been  given  responsibility  over  these 
species  by  the  Migratory  Bird  Treaty 
.Act.  Thus,  in  accordance  with  the 
President's  memorandum  of  .'\pril  29. 
1994,  "Government-to-Government 
Relations  with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 


DM  2.  we  have  evaluated  possible 
effects  on  Federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  effects  on  Indian  trust  resources. 
However,  by  virtue  of  the  tribal 
proposals  contained  in  this  proposed 
rule,  we  have  consulted  with  all  the 
tribes  affected  by  this  rule. 

List  of  Subjects  in  50  CFR  Part  20 

Exports.  Hunting.  Imports.  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Based  on  the  results  of  soon  to  be 
completed  migratory  game  bird  studies, 
and  having  due  consideration  for  any 
data  or  views  submitted  by  interested 
parties,  this  proposed  rulemaking  may 
result  in  the  adoption  of  special  hunting 
regulations  for  migratory  birds 
beginning  as  early  as  September  1,  1998, 
on  certain  Federal  Indian  reservations, 
off-reservation  trust  lands,  and  ceded 
lands.  Taking  into  account  both 
reserved  hunting  rights  and  the  degree 
to  which  tribes  have  full  wildlife 
management  authority,  the  regulations 
only  for  tribal  members  or  for  both  tribal 
and  non-tribal  members  may  differ  from 
those  established  by  States  in  which  the 
reservations,  off-reservation  trust  lands, 
and  ceded  lands  are  located.  The 


regulations  will  specify  open  seasons, 
shooting  hours,  and  bag  and  possession 
limits  for  rails,  coot,  gallinules 
(including  moorhen),  woodcock, 
common  snipe,  band-tailed  pigeons, 
mourning  doves,  white-winged  doves, 
ducks  (including  mergansers]  and  geese. 

The  rules  that  eventually  will  be 
promulgated  for  the  1998-99  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  (MBTA)  of 
July  3,  1918  (40  Stat.  755;  16  U.S.C.  703 
et  seq.],  as  amended.  The  MBTA 
authorizes  and  directs  the  Secretary  of 
the  Interior,  having  due  regard  for  the 
zones  of  temperature  and  for  the 
distribution,  abundance,  economic 
value,  breeding  habits,  and  times  and 
lines  of  flight  of  migratory  game  birds, 
to  determine  when,  to  what  extent,  and 
by  what  means  such  birds  or  any  part, 
nest  or  egg  thereof  may  be  taken, 
hunted,  captured,  killed,  possessed, 
sold,  purchased,  shipped,  carried, 
exported  or  transported. 

Dated:  August  7,  1998. 
Stephen  C.  Saunders, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  98-21936  Filed  8-13-98;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  303 

Office  of  Special  Education  and 
Rehabilitative  Services;  Part  C  of  the 
Individuals  With  Disabilities  Education 
Act  (IDEA)  Amendments  of  1997 

AGENCY:  Department  of  Education. 
ACTION:  Reopening  of  the  comment 
period. 

SUMMARY:  The  Secretary  of  Education 
(Secretary)  reopens  the  comment  period 
for  receiving  advice  and 
recommendations  from  the  public  on 
whether  to  develop  new  regulations 
implementing  the  Early  Intervention 
Program  for  Infants  and  Toddlers  with 
Disabilities  under  Fart  C  of  the 
Individuals  with  Disabilities  Education 
Act  (IDEA). 

DATES:  The  comment  period  will  be 
open  until  30  days  following  the  future 
publication  of  the  final  regulations 
implementing  part  B  of  IDEA  (34  CFR 
part  300),  and  containing  conforming 
changes  to  Part  C  of  IDEA  (34  CFR  part 
303).  A  separate  document  announcing 
the  specific  closing  date  will  be 
published  after  publication  of  those 
final  regulations. 
ADDRESSES:  Comments  should  be 
addressed  to  Thomas  Irvin,  Office  of 
Special  Education  and  Rehabilitative 
Services,  U.S.  Department  of  Education, 
Room  3090,  Mary  E.  Switzer  Building, 
330  C  St..  SW.,  Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
JoLeta  Reynolds  or  Thomas  Irvin. 
Telephone:  (202)  205-5507.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  (202)  205- 
5465  or  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339 
between  8:00  a.m.  and  8:00  p.m.. 
Eastern  time,  Monday  through  Friday, 
except  Federal  holidays. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  in  an 
alternate  format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  Katie  Mincey,  Director  of  the 
Alternate  Formats  Center.  Telephone: 
(202) 205-8113. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  14.  1998,  the  Secretary 
published  in  the  Federal  Register  (63 
FR  18290)  final  regulations  governing 
Part  H  of  IDEA,  the  Early  Intervention 
Program  for  Infants  and  Toddlers  with 


Disabilities  (34  CFR  part  303).  Those 
final  regulations  made  technical 
changes  to  part  303  to  incorporate  the 
statutory  amendments  to  Part  H  that 
were  added  by  the  IDEA  Amendments 
of  1997.  The  regulations  became 
effective  on  July  1,  1998,  and  at  that 
time,  the  Part  H  program  was  renamed 
■■PartC." 

In  the  same  (April  14)  issue  of  the 
Federal  Register  (63  FR  18297),  the 
Secretary  also  published  a  notice 
soliciting  advice  and  recommendations 
from  the  public — including  persons 
with  disabilities  and  their 
representatives,  parents,  members  of 
interagency  coordinating  councils, 
service  providers,  program 
administrators,  and  Federal  and  State 
administrators — as  to  whether  to 
develop  new  regulations  implementing 
Part  C.  That  comment  period  ended  on 
July  31,  1998. 

Invitation  to  Comment 

The  Secretary  is  reopening  the 
comment  period  for  the  Part  303 
regulations  to  further  elicit  the  views  of 
interested  parties  on  whether  additional 
revisions  to  those  regulations  are 
needed  to  implement  the  requirements 
of  Part  C  of  IDEA.  In  addition  to 
considering  further  regulatory  changes 
based  on  the  IDEA  Amendments  of 
1997,  the  Secretary  also  invites 
comments  on  whether  to  revise  the 
regulations  in  areas  unaffected  by  the 
statutory  amendments. 

If  the  Department  regulates,  it  will  do 
so  consistent  with  its  Principles  for 
Regulating,  under  which  the 
Department  considers  whether 
regulations  are  needed  to  promote 
quality  and  equality  in  educational 
opportunity,  whether  a  demonstrated 
problem  requires  the  issuance  of 
regulations,  whether  regulations  are 
needed  to  resolve  ambiguity,  and 
whether  a  uniform  approach  to  a 
situation  is  appropriate.  In  developing 
regulations,  the  Department's  policy  is 
to  provide  flexibility  and  minimize 
burden  to  the  extent  consistent  with 
ensuring  the  implementation  of  the 
Early  Intervention  Program  for  Infants 
and  Toddlers  with  Disabilities,  Part  C  of 
IDEA.  The  Department  is  particularly 
interested  in  public  input  on  any  areas 
in  which  the  statutory  changes  in  Part 
C  of  IDEA  may  need  clarification. 

The  Secretary  requests  that  each 
commenter  identify  her  or  his  role  in 
early  intervention,  special  education,  or 
regular  education,  if  any,  and  the 


perspective  from  which  she  or  he  views 
the  early  intervention  system — either  as 
a  representative  of  persons  with 
disabilities  or  of  an  association,  agency, 
type  of  service  provider  (public  or 
private),  or  as  an  individual  person  with 
a  disability,  parent,  or  private  citizen. 
The  Secretary  urges  commenters  to  be 
specific  regarding  their  comments, 
including  identifying  clearly  the  section 
or  sections  of  the  regulations  (or  of  Part 
C  of  IDEA,  if  appropriate)  that  each 
comment  addresses. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection  during  and  after  the 
comment  period  in  Room  3090,  Mary  E. 
Svntzer  Building,  330  C  St..  SW., 
Washington,  DC,  between  the  hours  of 
9:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Electronic  Access  to  This  Document: 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites:  _^ 

http://ocfo.ed.gov/fedreg.htm 
http://wTAfw.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  at  (202) 
512-1530  or,  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/Announcements,  Bulletins, 
and  Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.027.  Assistance  to  States  for 
Education  of  Children  with  Disabilities) 

Dated:  August  10.  1998. 
ludith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

[FR  Doc.  98-21890  Filed  8-13-98;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  14, 
1998 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 

management: 

Atlantic  swordfish;  published 
3-3-98 
DEFENSE  DEPARTMENT 
Standards  of  conduct  and  joint 

ethics  regulations;  CFR 

parts  removed;  published  8- 

14-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  comnrKJdities; 
Spinosad;  published  8-14-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments; 

New  York;  published  7-2-98 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  property  management: 
Aviation,  transportation  and 
motor  vehicles — 
Aircraft  accident  and 
incident  reporting  and 
investigation;  published 
8-14-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
McDonnell  Douglas; 
published  7-30-98 
Airworthiness  standards: 
Special  conditions — 
Boeing  model  747-300 
airplane;  published  7- 
15-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Apricots  grown  in — 
Washington;  comments  due 
by  8-17-98;  published  6- 
16-98 


Milk  marketing  orders: 
Southwest  Plains;  comments 
due  by  8-19-98;  published 
8-12-98 
Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 

Florida;  comments  due  by 
8-17-98;  published  7-16- 
98 
Pears  (winter)  grown  in — 
Oregon  et  al.;  comments 
due  by  8-20-98;  published 
7-21-98 
Prunes  (fresh)  grown  in — 
Washington  and  Oregon; 
comments  due  by  8-17- 
98;  published  7-16-98 
AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Fresh  market  tomatoes; 
comments  due  by  8-19- 
98;  published  7-20-98 
AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 
Child  nutrition  programs; 
Women,  infants,  and 
children;  special 
supplemental  nutrition 
program — 

Infant  formula  rebate 
contracts;  requirements 
for  and  evaluation  of 
WIC  program  requests 
for  bids;  comments  due 
by  8-17-98;  published 
7-16-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Gulf  of 
Alaska;  comments  due 
by  8-20-98;  published 
7-21-98 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act; 
Recordkeeping 
requirements;  electronic 
storage  media  and  other 
recordkeeping-related 
issues;  comments  due  by 
8-18-98;  published  8-10- 
98 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Simplified  acquisition 
procedures;  comments 
due  by  8-18-98;  published 
6-19-98 

Federal  Acquisition  Regulation 
(FAR); 


Individuals  with  disabilities; 

employment  and 

advancement;  comments 

due  by  8-21-98;  published 

6-22-98 
No-cost  value  engineering 

change  proposals; 

comments  due  by  8-21- 

98;  published  6-22-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards; 
Arizona  Department  of 
Environmental  Quality; 
authority  delegation; 
comments  due  by  8-17- 
98;  published  7-17-98 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Light-duty  vehicles  and 
trucks — 

Heavy-duty  engines  for 
original  equipment 
manufacturers  and  for 
aftermarket  conversion 
manufacturers; 
comments  due  by  8-19- 
98;  published  7-20-98 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Arizona;  comments  due  by 
8-21-98;  published  7-22- 
98 
Air  quality  planning  purposes; 
designation  of  areas: 
Idaho;  comments  due  by  8- 
19-98;  published  8-3-98 
Airl  pollutants,  hazardous 
national  emission  standards: 
Arizona  Department  of 
Environmental  Quality; 
authority  delegation; 
comments  due  by  8-17- 
98;  published  7-17-98 
Hazardous  waste: 
State  underground  storage 
tank  program  approvals — 
Nevada;  comments  due 
by  8-17-98;  published 
7-17-98 
Tennessee;  comments  • 
due  by  8-20-98; 
published  7-10-98 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Funding  and  fiscal  affairs, 
loan  policies  and 
operations,  and  funding 
ope-3tions — 
Investment  management; 
comments  due  by  8-17- 
98;  published  6-18-98 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 


Access  charges — 
Incumtsent  local  exchange 
carriers  subject  to  rate- 
of-return  regulation; 
access  charge  reform; 
comments  due  by  8-17- 
98;  published  7-20-98 
Commercial  mobile  radio 
services — 
Broadband  personal 
communications 
sen/ices  carriers; 
forbeararrce  from 
regulations  in  wireless 
telecommunications 
markets;  comments  due 
by  8-18-98;  published 
8-11-98 
Radio  and  television 
broadcasting: 
Call  sign  assignments  for 
broadcast  stations; 
comments  due  by  8-17- 
98;  published  7-16-98 
Radio  broadcasting: 
Radio  technical  rules; 
streamlining;  comments 
due  by  8-21-98;  published 
6-22-98 
Radio  stations;  table  of 
assignments: 

Colorado;  comments  due  by 
8-17-98;  published  7-2-98 
Wyoming;  comments  due  by 
8-17-98;  published  7-2-98 
FEDERAL  MARITIME 
COMMISSION 
Freedom  of  Information  Act; 
implementation;  comments 
due  by  8-21-98;  published 
7-22-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Irvjividuals  with  disabilities; 

employment  and 

advancement;  comments 

due  by  8-21-98;  published 

6-22-98 
No-cost  value  engineering 

change  proposals; 

comments  due  by  8-21- 

98;  published  6-22-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Chlorine  dioxide;  comments 
due  by  8-19-98;  published 
7-20-98 
Eggs  and  egg  products — 
Farm-to-table  safety 
system;  salmonella 
enteritidis  contamination 
control  and  reduction; 
comments  due  by  8-17- 
98;  published  5-19-98 
Human  drugs: 
Laxative  products  (OTC); 
tentative  final  monograph; 
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comments  due  by  8-19- 
98;  published  5-21-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  Care  Financing 
Administration 

Medicare: 
Rural  health  professional 
shortage  areas; 
teleconsultatlons  payment 
plan;  comments  due  by  8- 
21-98;  published  6-22-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  insurance  reform: 
National  standard  employer 
identifier;  comments  due 
by  8-17-98;  published  6- 
16-98 

Protection  of  human  subjects: 
Pregnant  wonnen,  human 
fetuses,  and  newtxjrns  as 
research  subjects  and 
pertaining  to  human  in 
vitro  fertilization; 
comments  due  by  8-18- 
98;  published  5-20-98 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

National  Housing  Act: 

Minimum  property  standard; 
1995  model  energy  code 
adoption;  comments  due 
by  8-17-98;  published  6- 
16-98 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Parish's  alkali  grass; 
comments  due  by  8-19- 
98;  published  7-20-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Arkansas;  comments  due  by 
8-19-98;  published  8-4-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Individuals  with  disabilities; 
employment  and 
advancement;  comments 
due  by  8-21-98;  published 
6-22-98 

No-cost  value  engineering 
change  proposals; 
comments  due  by  8-21- 
98;  published  6-22-98 


OFFICE  OF  MANAGEMENT 
AND  BUDGET 
Management  and  Budget 
Office 

Prompt  Payment  Act; 
implementation: 
Prompt  payment  procedures; 

revision  and  replacement 

of  Circular  A- 125; 

comments  due  by  8-17- 

98;  published  6-17-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Acquisition  regulations: 
Health  benefits,  Federal 
employees — 
Improving  carrier 
performance; 
conforming  changes; 
comments  due  by  8-17- 
98;  published  7-16-98 
Retirement: 
Federal  Enployees 
Retirement  System — 
Open  Enrollment  Act; 
implementation; 
comments  due  by  8-17- 
98;  published  6-18-98 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Breast  cancer  research 
semi-postal  stamp;  terms 
and  conditions  for  use 
and  determination  of 
value;  comments  due  by 
8-17-98;  published  7-16- 
98 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Practice  and  procedure: 
Improper  professional 
corxJuct  standards; 
comments  due  by  8-20- 
98;  published  7-21-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Hudson  River,  NY;  safety 
zone;  comments  due  by 
8-19-98;  published  5-21- 
98 
San  Juan  Hartwur,  PR; 
regulated  navigation  area; 
comments  due  by  8-17- 
98;  published  6-18-98 
Regattas  and  marine  parades: 
Eighth  Coast  Guard  District 
Annual  Manne  Events; 
comments  due  by  8-17- 
98;  published  6-16-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  comments  due  by  8- 
17-98;  published  7-16-98 


AlliedSlgnal,  Inc.;  comments 

due  by  8-18-98;  published 

6-19-98 
Boeing,  comments  due  by 

8-17-98;  published  6-18- 

98 

Cessna:  comments  due  by 
8-18-98;  published  6-25- 
98 

Dormer;  comments  due  by 
8-21-98;  published  7-22- 
98 

Mooney  Aircraft  Corp.: 
comments  due  by  8-21- 
98;  published  6-17-98 

Pratt  &  Whitney;  comments 
due  by  8-17-98;  published 
6-18-98 

Saab;  comments  due  by  8- 
17-98;  published  7-16-98 

Short  Brothers;  comments 
due  by  8-18-98;  putjiished 
7-24-98 

SOCATA-Group 
Aerospatiale;  comments 
due  by  8-20-98;  published 
7-16-98 
Class  E  airspace;  comments 

due  by  8-21-98;  published 

7-22-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Motor  carrier  safety  standards: 
Commercial  motor  vehicle 
marking;  comments  due 
by  8-17-98;  published  6- 
16-98 

Waivers,  exemptions,  and 
pilot  programs;  meeting; 
comments  due  by  8-20- 
98;  published  7-29-98 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  t)ecome  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
U.S.  Government  Printing 
Office.  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 


wvtrw.access.gpo.gov  su_doc& 
Some  laws  may  not  yet  t>e 
available. 

H.R.  434/P.L.  105-224 

To  provide  for  the  conveyance 
of  small  parcels  of  land  in  the 
Carson  National  Forest  and 
the  Santa  Fe  National  Forest. 
New  Mexico,  to  the  village  of 
Ei  Rito  and  the  town  of  Jemez 
Spnngs,  New  Mexico    (Aug. 
12,  1998;  112  Stat.  1252) 

H.R.  1085/P.L.  105-225 

To  revise,  codify,  arxJ  enact 
without  substantive  change 
certain  general  and  permanent 
laws,  related  to  patnotjc  arxl 
national  observarrces, 
ceremonies,  and  organizations, 
as  title  36,  United  States 
Code,  "Patriotic  and  National 
Observances,  Ceremonies, 
and  Organizations".  (Aug.  12. 
1998;  112  Stat.  1253) 

H.R.  3504/P.L.  105-226 

John  F.  Kennedy  Center  for 
the  Performing  Arts 
Authonzation  Act  of  1998 
(Aug.  12,  1998;  112  Stat. 
1513) 

H.R.  4237/P.L.  105-227 

To  amend  the  District  of 
Columbia  Convention  Center 
and  Sports  Arena 
Authonzation  Act  of  1995  to 
revise  the  revenues  and 
activities  covered  under  such 
Act,  and  for  other  purposes. 
(Aug.  12,  1998;  112  Slat. 
1515) 

S.  2344/P.L.  105-228 

Emergency  Farm  Financial 
Relief  Act  (Aug.  12.  1998;  112 
Stat.  1516) 

Last  List  August  11,  1998 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  m  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  293  and  410 

RIN  3206-AH94 

Personnel  Records  and  Training 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  governing  personnel  records 
and  Federal  employee  training.  The 
regulations  amend  a  statement  about 
maintaining  individual  employee 
training  records  and  clarify  agency 
authority  for  training  employees  outride 
the  United  States. 

DATES:  This  rule  becomes  effective  on 
September  16,  1998. 

FOR  FURTHER.INFORMATION  CONTACT:  For 
5  CFR  Part  293  information:  Linda  Brick 
on  202-606-1126,  fax  202-606-1719.  or 
email  lmbrick@opm.gov.  For  5  CFR  410 
information:  Judith  Lombard  on  202- 
606-2431 ,  fax  202-606-2394.  or  email 
jmlombar@opm.gov. 
SUPPLEMENTARY  INFORMATION:  OPM 
published  proposed  regulations  in  the 
April  1,  1998,  Federal  Register  (63  FR 
15787)  for  a  60-day  public  comment 
period.  Comments  were  received  from 
six  sources.  Three  specifically 
addressed  the  change  in  5  CFR 
§  293.403(b)(3);  none  specifically 
addressed  the  proposal  to  add  a  section 
to  5  CFR  part  410  clarifying  agency 
authority  for  training  employees  outside 
the  continental  United  States;  two 
favorable  comments  addressed  the 
entire  proposed  regulatory  change,  and 
one  agency  responded  with  no 
comment. 

(1)  Training  Records.  Two  agencies 
and  an  individual  commented 
specifically  on  the  proposed  rule  to 


remove  a  parenthetical  sentence  in  5 
CFR  §  293.403(b)(3)  (47  FR  3080).  The 
parenthetical  sentence  provides  for 
records  of  training  of  8  hours  or  more 
to  be  placed  in  an  employee's  Official 
Personnel  File.  The  two  agencies  agreed 
with  deleting  the  sentence.  The 
individual  objected,  commenting  that 
training  records  should  be  maintained 
as  official  records  in  an  emplovee's 
Official  Personnel  File. 

Since  publication  of  the  U.S.  Office  of 
Personnel  Management  Guide  to 
Personnel  Recordkeeping,  March  15. 
1996,  (available  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  or  from  the 
U.S.  Office  of  Personnel  Management's 
website  at  http://www.opm.gov/ 
feddata/html/opf  htm),  training 
documents  are  no  longer  maintained  as 
permanent  records  in  an  emplovee's 
Official  Personnel  Folder.  Since  the 
parenthetical  sentence  in  5  CP'R 
§  293.403(b)(3)  refers  to  a  non-existent 
recordkeeping  requirement,  and  is  no 
longer  accurate,  we  believe  it  needs  to 
be  deleted. 

(2)  Training  Outside  the  United 
States.  No  comments  were  received 
specifically  on  the  proposed  rule  to  add 
a  section  on  training  outside  the 
continental  United  States  clarifying 
agency  authority  in  this  area.  Two 
agencies,  responding  to  the  proposed 
rule  in  its  entirety,  supported  the 
addition.  A  new  section,  designated  as 
5  CFR  §410.302(0.  will  be  added  to  5 
CFR  part  410  and  will  read  as  follows: 

The  head  of  each  agency  shall  prescribe 
procedures,  as  authorized  bv  section  402  of 
Executive  Order  No.  11348,  for  obtaining 
U.S.  Department  of  State  advice  before 
assigning  an  e.aiployee  who  is  stationed 
within  the  continental  limits  of  the  United 
States  to  training  outside  the  continental 
United  States  that  is  provided  by  a  foreign 
government,  international  organization,  or 
instrumentality  of  either. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  only  Federal 
employees  and  agencies. 


List  of  Subjects 

5  CFR  Part  293 

Archives  and  records.  Freedom  of 
information.  Go\-ernment  employees. 
Health  records,  and  Privacy. 

5  CFR  Part  410 

Education,  Government  employees. 
U.S.  Office  of  Personnel  .Management 
lanice  R.  Lachance. 

Director. 

Accordingly,  the  Office  of  Personnel 
Management  is  amending  5  CFR  Part 
293  and  5  CFR  Part  410  as  follows: 

PART  293— PERSONNEL  RECORDS 

Subpart  D — Employee  Performance 
File  System  Records 

1.  The  authority  citation  for  subpart  D 
of  5  CFR  Part  293  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  552a  and  5  U.SC.  4305 

and  4,T15.  E  O.  12107  (December  28.  1978). 
5  U  S  C   1103.  1104.  and  1302:  3  CFR  1954- 
1958  Compilation:  5  CFR  7.2,  E  O   9830.  3 
CFR  1943-1948  Compilation 

§293.403    [Amended] 

2.  Section  293.403  paragraph  (b)(3)  is 
amended  by  removing  the  parenthetical 
sentence. 

PART  410— TRAINING 

3.  The  authority  citation  for  part  410 
continues  to  read  as  fuiiows: 

Authority:  5  U  S  C.  4101.  et  seq.:  E  O 
11348.  3  CFK.  1967  Comp..  p.  275 

4.  Section  410,302  is  amended  bv 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§410.302     Responsibilities  Of  the  head  ot 
an  agency. 

*         «         «  *  « 

(f)  The  head  of  each  agency  shall 
prescribe  procedures,  as  authorized  bv 
section  402  of  Executive  Order  .\o 
11348.  for  obtaining  U.S.  Department  of 
State  advice  before  assigning  an 
employee  who  is  stationed  within  the 
continental  limits  of  the  United  States  to 
training  outside  the  continental  United 
States  that  is  provided  by  a  foreign 
government,  international  organization. 
or  instrumentality  of  either. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  928 

[Docket  No.  FV98-928-1  FR] 

Papayas  Grown  in  Hawaii;  Increased 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service. 

USD  A. 

action:  Final  rule. 

SUMMARY:  This  rule  increases  the 
assessment  rate  established  tor  the 
Papaya  Administrative  Committee 
(Committee)  under  Marketing  Order  No. 
928  for  the  1998-99  and  subsequent 
fiscal  years  from  SO. 00.59  to  SO. 0063  per 
pound  of  papayas  handled.  The 
Conunittee  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of  papayas 
grown  in  Hawaii.  Authorization  to 
assess  papaya  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  fisc:al  year  began  July 
1  and  ends  June  30.  The  assessment  rate 
will  remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
EFFECTIVE  DATE:  August  18,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Purvis,  Marketing  Assistant,  or 
Terry  Vavvter.  Marketing  Specialist, 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs.  AMS,  USDA. 
2202  Monterey  Street.  Suite  102B. 
Fresno,  California  93721;  telephone: 
(209)  487-,5901,  Fax:  (209)  487-5906:  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456.  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
205-6632.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  Jav  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  room  252.5-S.  P.O.  Box 
96456.  Washington.  DC  20090-6456; 
telephone:  (202)  720-2491.  Fax:  (202) 
205-6632. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  155  and  Order  No.  928.  both  as 
amended  (7  CFR  part  928).  regulating 
the  handling  of  papayas  grown  in 
Hawaii,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 


conformance  with  Executive  Order 
12H66. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  papava  handlers  are  subject  to 
assessments.  Funds  to  administer  the 
order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  papayas 
beginning  on  July  1.  1998.  and  continue 
until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  adnunistrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 
the  1998-99  and  subsequent  fiscal  vears 
fi-om  SO. 0059  per  pound  to  SO. 0063  per 
pound  of  papayas  handled. 

The  papaya  marketing  order  provides 
authority  for  the  Committee,  with  the 
approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  papayas. 
They  are  familiar  with  the  Committee's 
needs  and  with  the  costs  for  goods  and 
services  in  their  local  area  and  are  thus 
in  a  position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
as.sessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  1996-97  and  subsequent  fiscal 
years,  the  Committee  recommended, 
and  the  Department  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  year  to  fiscal  year 
unless  modified,  suspended,  or 


terminated  by  the  Secretary  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  the  Secretary. 

The  Committee  met  on  May  7.  1998, 
and  recommended  1998-99 
expenditures  of  S561.500  and  an 
assessment  rate  of  SO. 0063  per  pound  of 
papayas.  In  comparison,  last  year's 
budgeted  expenditures  were  S623.000. 
The  assessment  rate  of  SO. 0063  per 
pound  is  SO. 0004  higher  than  the  rate 
currently  in  effect.  The  Committee 
determined  that  the  present  assessment 
rate  would  be  inadequate  to  fund  its 
anticipated  expenses  and  maintain  a 
sufficient  reserve  fund  for  the  1998-99 
fiscal  year.  The  Committee  is  authorized 
to  maintain  an  operating  reserve  in  an 
amount  not  to  exceed  approximately 
one  fiscal  year's  operational  expenses. 
Last  year,  the  reserve  fund  was 
SI  10.000.  At  the  end  of  the  1998-99 
fiscal  year  the  operating  reserve  is 
expected  to  be  325.200.  which  is 
considered  adequate  by  the  Committee. 
After  consideration  of  anticipated 
expenses  for  the  1998-99  fiscal  year,  it 
was  determined  that  assessment 
income,  interest,  and  income  from  other 
sources  would  provide  sufficient  funds 
to  meet  anticipated  expenses  and 
maintain  an  adequate  reserve  fund. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
1998-99  fiscal  year  include  $183,000  for 
marketing  and  promotion,  5171.500  for 
research  and  development,  and  $98,000 
for  salaries.  Budgeted  expenses  for  these 
items  in  1997-98  were  $200,000  for 
marketing  and  promotion,  $225,000  for 
research  and  development,  and  $81,000 
for  salaries. 

The  assessment  rate  recommended  bv 
the  Committee  was  derived  by  dividing 
assessment  income  needed  by  expected 
shipments  of  papayas.  Papaya 
shipments  for  1998-99  are  estimated  at 
38  million  pounds  which  should 
provide  $239,400  in  assessment  income. 
Income  derived  from  handler 
assessments,  when  combined  with 
income  from  the  Hawaii  Department  of 
Agriculture.  State  of  Hawaii  (Research), 
USDA's  Foreign  Agricultural  Service. 
County  of  Hawaii,  and  the  Japanese 
Inspection  program,  along  with  interest 
income  and  584,800  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (estimated  to  be 
$25,200  at  the  end  of  the  1998-99  fiscal 
year)  will  be  kept  within  the  maximum 
permitted  in  §  928.42(a)(2)  of  the  order. 
The  order  authorizes  approximately  one 
fiscal  year's  expenses  for  the  reserve. 

The  assessment  rate  will  continue  in 
effect  indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
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Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  will  be 
in  effect  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Commitlee  meetings  are 
open  to  the  public  and  interested 
persons  are  encouraged  to  express  their 
views  at  these  meetings.  The 
Department  will  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  The 
Committee's  1998-99  budget  and  those 
for  subsequent  fiscal  years  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  400 
producers  of  papayas  in  the  production 
area  and  approximately  60  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

Last  year,  as  a  percentage,  four 
handlers  each  shipped  in  excess  of  3.85 
million  pounds  of  papayas,  and  the 
remaining  handlers  each  shipped  less 
than  3.85  million  pounds  of  papayas. 
Using  an  average  f.o.b.  price  of  $1.30  per 
pound,  the  four  handlers  shipping  in 
excess  of  3.85  million  pounds  of 
papayas  each  could  be  considered  large 
businesses  and  the  remaining  handlers 
could  thus  be  considered  small 


businesses  under  SBA's  definition. 
Using  an  average  grower  price  of  $0.45 
per  pound  and  industry'  shipments  of  36 
million  pounds,  grower  revenues  would 
be  S16.2  million.  Average  revenue  per 
grower  would  thus  be  $40,500.  Based  on 
the  foregoing,  the  majority  of  handlers 
and  producers  of  papayas  may  be 
classified  as  small  entities. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  1998-99 
and  subsequent  fiscal  vears  from 
50.0059  per  pound  to  $0.0063  per 
pound  of  papayas  handled.  The 
Committee  recommended  1998-99 
expenditures  of  $561,500  and  an 
assessment  rate  of  $0.0063  per  pound  of 
papayas  handled.  The  assessment  rate  of 
$0.0063  per  pound  is  50.0004  higher 
than  the  1997-98  rate.  The  quantity  of 
assessable  papayas  for  the  1998-99 
fiscal  year  is  estimated  at  38  million 
pounds.  Thus,  the  $0.0063  rate  should 
provide  5239,400  in  assessment  income. 
Income  derived  from  handler 
assessments,  the  Hawaii  Department  of 
Agriculture,  State  of  Hawaii  (Research), 
USDA's  Foreign  Agricultural  Service, 
County  of  Hawaii,  and  Japanese 
Inspection  program,  along  with  interest 
income  and  $84,800  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (estimated  to  be 
$25,200  at  the  end  of  the  1998-99  fiscal 
year)  will  be  kept  within  the  maximum 
permitted  in  §  928.42(a)(2)  of  the  order. 
The  order  authorizes  approximatelv  one 
fiscal  year's  expenses  for  the  reserve. 

The  Committee  recommended  1998- 
99  expenditures  of  $561,500  which 
include  decreases  in  marketing  and 
promotion,  and  research  and 
development  programs.  The  Committee 
discussed  further  decreases  in  these 
budget  categories  to  avoid  increasing  the 
assessment  rate,  but  it  decided  that  the 
programs  should  be  funded  at  the 
recommended  levels.  Salary  increases 
were  budgeted  to  cover  the  costs  of  a 
new  employee.  The  expenditures 
recommended  by  the  Committee  for 
these  items  for  the  1998-99  fiscal  year 
(with  budgeted  expenses  for  1997-98  in 
parentheses)  include  $183,000  for 
marketing  and  promotion  ($200,000), 
$171,500  for  research  and  development 
($225,000),  and  $98,000  for  salaries 
($81,000). 

The  assessment  rate  of  $0.0063  per 
pound  of  assessable  papayas  was 
determined  by  dividing  the  a.ssessment 
income  needed  by  the  quantity  of 
assessable  papayas,  estimated  at  38 
million  pounds  for  the  1998-99  fiscal 
year.  This  estimate  vvill  generate 
$239,400  in  assessment  income.  When 
combined  with  $237,300  in  anticipated 


income  from  other  sources  including 
$84,800  from  the  reserve,  the  Committee 
will  have  adequate  funds  to  meet  19Q8- 
99  expenses. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  1998-99  fiscal  year  indicates  that 
the  grower  price  could  range  between 
S.30  and  $0.45  per  pound  of  papavas. 
Therefore,  the  estimated  assessment 
revenue  for  the  1998-99  fiscal  vear  as  a 
percentage  of  total  grower  revenue 
could  range  between  1.4  and  2,1 
percent. 

This  action  increases  the  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  will 
be  offset  by  the  benefits  derived  by  the 
operation  of  the  marketing  order.  In 
addition,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
papaya  industry,  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  Mav  7.  1998, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue.  Finally, 
interested  persons  were  invited  to 
submit  information  on  the  regulator\ 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  final  rule  will  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
papaya  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodical Iv  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule, 

Notic:e  of  this  action  was  published  in 
the  Federal  Register  on  June  29.  1998 
(63  FR  35164).  A  30-day  comment 
period  ending  July  29.  1998,  was 
provided  to  allow  interested  persons  to 
respond  to  the  proposed  rule.  No 
comments  were  received. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
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U.S.C.  553)  because:  (1)  The  1998-99 
fiscal  year  began  on  July  1,  1998.  and 
the  marketing  order  requires  that  the 
rate  of  assessment  for  each  fiscal  year 
apply  to  all  assessable  papayas  handled 
during  such  fiscal  year;  (2)  the 
Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis:  and  (3) 
handlers  are  aware  of  this  action  which 
was  recommended  by  the  Committee  at 
a  public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years. 

List  of  Subjects  in  7  CFR  Fart  928 

Marketing  agreements,  Papayas, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  928  is  amended  as 
follows: 

PART  928— PAPAYAS  GROWN  IN 
HAWAII 

1.  The  authority  citation  for  7  CFR 
part  928  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  928.226  is  revised  to  read 
as  follows: 

§  928.226    Assessment  rate. 

On  and  after  July  1.  1998,  an 
assessment  rate  of  $0.0063  per  pound  is 
established  for  papayas  grown  in 
Hawaii. 

Dated:  August  II,  1998. 
Eric  M .  Forman, 

Acting  Deputy  Administrator.  Fruit  and 

Vegetable  Programs. 

(FR  Doc.  98-22024  Filed  8-14-98;  8:45  am| 
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National  Ocean  Service  (NOS),  National 
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summary:  The  National  Oceanic  and 
Atmospheric  Administration  amends 
the  regulations  for  the  Florida  Keys 
National  Marine  Sanctuary  (FKNMS  or 
Sanctuary)  to  reinstate  and  make 
permanent  the  temporary  prohibition  on 
anchoring  by  vessels  50  meters  or 
greater  in  registered  length  on  Tortugas 
Bank.  The  preamble  to  this  rule  contains 
an  environmental  assessment  for  this 
action.  The  intent  of  this  rule  is  to 
protect  the  coral  reef  at  Tortugas  Bank. 
The  proposed  rule  was  published  on 
February  11,  1998  and  the  comment 
period  ended  on  March  13,  1998. 
DATES:  The  effective  date  of  this  rule  is 
12:01  a.m.  on  August  19,  1998. 
ADDRESSES:  Requests  for  copies  of  the 
management  plan  or  the  complete 
regulations  for  the  Sanctuary  should  be 
sent  to  Billy  Causey,  Superintendent, 
Florida  Keys  National  Marine 
Sanctuary,  Post  Office  Box  500368, 
Marathon,  Florida,  33050. 
FOR  FURTHER  INFORMATION  CONTACT: 
Billy  Causey  at  (305)  743-2437. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Sanctuary  was  designated  by  an 
act  of  Congress  entitled  the  Florida  Keys 
National  Marine  Sanctuary  and 
Protection  Act  (FKNMSPA,  Pub.  L.  101- 
605)  which  was  signed  into  law  on 
November  16.  1990.  The  FKNMSPA 
directed  the  Secretary  of  Commerce  to 
develop  a  comprehensive  management 
plan  and  regulations  for  the  Sanctuary 
pursuant  to  sections  303  and  304  of  the 
National  Marine  Sanctuaries  Act 
(NMSA)  (also  known  as  Title  III  of  the 
Marine  Protection,  Research  and 
Sanctuaries  Act  of  1972),  as  amended, 
16  U.S.C.  1431  et  seq.  The  NMSA 
authorizes  the  development  of 
management  plans  and  regulations  for 
national  marine  sanctuaries  to  protect 
their  conservation,  recreational, 
ecological,  historical,  research, 
educational,  or  aesthetic  qualities. 

The  authority  of  the  Secretary  to 
designate  national  marine  sanctuaries 
and  implement  designated  sanctuaries 
is  delegated  to  the  Under  Secretary  of 
Commerce  for  Ocean  and  Atmosphere 
by  the  Department  of  Commerce, 
Organization  Order  10-15,  §  3.01(x) 
(Jan.  26,  1996).  The  authority  to 
administer  the  other  provisions  of  the 
NMSA  is  delegated  to  the  Assistant 
Administrator  for  Ocean  Services  and 
Coastal  Zone  Management  of  NOAA  by 
NOAA  Circular  83-38,  Directive  05-50 
(September  21,  1983,  as  amended).  The 
final  Sanctuary  regulations 
implementing  the  designation  were 
published  in  the  Federal  Register  on 
June  12,  1997,  (62  FR  32154)  and  were 


effective  July  1,  1997,  and  codified  at  15 
CFR  Part  922,  Subpart  P. 

In  September  1997,  NOAA  became 
aware  that  significant  injury  to,  and 
destruction  of,  living  coral  on  the 
Tortugas  Bank,  west  of  the  Dry  Tortugas 
National  Park,  was  being  caused  by  the 
anchoring  of  vessels  50  meters  or  greater 
in  registered  length. 

Section  922.165  of  the  Sanctuary 
regulations  provides  that,  where 
necessary  to  prevent  or  minimize  the 
destruction  of,  loss  of,  or  injury  to  a 
Sanctuary  resources,  any  and  all 
activities  are  subject  to  immediate 
temporary  regulation,  including 
prohibition,  for  up  to  120  days. 
Emergency  regulations  cannot  take 
effect  until  approved  by  the  Governor  of 
the  State  of  Florida.  In  accordance  with 
15  CFR  922.165,  and  the  Co-Trustees 
Agreement  for  Cooperative  Management 
between  NOAA  and  the  State  of  Florida, 
in  October  1997,  NOAA  consulted  with 
and  received  approval  by  the  Governor 
of  the  State  of  Florida  to  issue  a 
temporary  rule  prohibiting  the 
anchoring  by  vessels  50  meters  or 
greater  in  length  on  Tortugas  Bank  west 
of  the  Tortugas  National  Park  within  the 
Sanctuary.  The  temporary  rule  (62  FR 
54381;  October  20,  1997).  took  effect  at 
12:01  a.m.  October  17,  1997  and 
remained  in  effect  until  February  12, 
1998.  Proposed  regulations  were  printed 
in  the  Federal  Register  on  February  11. 
1998  (63  FR  6883)  and  the  review 
period  for  the  proposed  regulations 
ended  on  March  13,  1998.  No  written 
comments  were  received  on  the 
proposed  regulations.  The  Florida  Keys 
National  Marine  Sanctuary  Advisory 
Council  reviewed  the  proposed  rule  at 
its  meeting  on  December  9,  1997.  The 
Council  recommended  approval  of  the 
regulation.  The  Governor  and  Cabinet  of 
the  State  of  Florida  reviewed  the  rule 
and  approved  it  without  objection  on 
February  10,  1998. 

II.  Summary  of  the  Regulatory 
Amendment 

The  rule  reinstates  and  make's 
permanent  the  temporary  prohibition  on 
anchoring  by  vessels  50  meters  or 
greater  in  registered  length  on  the 
Tortugas  Bank  west  of  the  Dry  Tortugas 
National  Park  within  the  Sanctuary. 
Current  15  CFR  922.163(a)(5)(ii)  of  the 
final  Sanctuary  regulations  prohibits 
vessels  from  anchoring  in  the  Sanctuary 
on  living  coral  other  than  hardbottom  in 
water  depths  less  than  40  feet  when 
visibility  is  such  that  the  seabed  can  be 
seen.  However,  that  regulation  does  not 
protect  the  coral  located  in  the  area 
covered  by  this  rule  because  the  water 
there  is  deeper  than  40  feet. 
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Anchoring  of  vessels  50  meters  or 
greater  in  registered  length  on  Tortugas 
Bank  has  been  documented  as  having 
caused  significant  injury  to  living  coral 
reef  resources.  Vessels  of  such  size  have 
anchor  gear  (ground  tackle)  of  massive 
weight  and  size  with  heavy  chains 
hundreds  of  feet  in  length  weighing  as 
much  as  8  to  10  tons.  Proper  anchoring 
requires  that  a  length  of  chain  five  to 
seven  times  the  depth  of  the  water  be 
lowered,  this  act  of  prudent  seamanship 
allows  for  safe  anchoring  under  any  sea 
conditions.  In  most  circumstances, 
much  of  this  chain  will  drop  to  and 
remain  on  the  bottom.  The  weight  of  the 
chain  holds  the  vessel  in  place.  In  this 
area,  the  heavy  chain  crushes  the  coral 
and  sponges.  In  addition,  as  the  tide 
changes  or  the  wind  shifts,  vessels  often 
change  position  and  drag  their  anchor 
chain  over  the  seabed,  further  damaging 
the  reef. 

For  example,  a  180  foot  Coast  Guard 
Cutter  uses  a  2000  pound  anchor  and 
chain  sized  appropriately  to  deploy  it; 
whereas  a  Coast  Guard  110  foot  Patrol 
Boat  uses  an  80  pound  anchor  and 
rather  than  chain,  nylon  line  is  used  as 
ground  tackle  (anchor  gear). 

Coast  Guard  patrol  boats  regularly  in 
the  area  around  Tortugas  Bank  report 
that  they  encounter  either  very  large 
vessels  (50  meters  or  greater  in  length), 
or  fishing  vessels  or  pleasure  craft 
generally  less  than  35  meters  in  length. 

Vessels  smaller  than  50  meters  in 
registered  length  have  not  been 
documented  as  having  caused  injury  or 
loss  of  living  coral  on  Tortugas  Bank. 
Their  anchoring  gear  is  less  massive  in 
size,  length  and  weight.  Therefore,  this 
rule  does  not  prohibit  anchoring  by 
vessels  less  than  50  meters  in  registered 
length  on  the  Tortugas  Bank.  The 
location  by  coordinates  of  the 
prohibited  anchoring  area  is  set  forth  in 
the  text  of  the  final  rule.  Vessels  greater 
than  50  meters  in  registered  length  are 
already  prohibited  by  the  FKNMSPA 
from  operating  in  certain  other  areas  of 
the  Sanctuary, .referred  to  in  that  statute 
and  Sanctuary  regulations  as  Areas  to  be 
Avoided  (15  CFR  922.164(a)). 

Transit,  fishing  and  all  other  activities 
currently  allowed  in  the  area  are  not 
affected  by  this  rule.  Alternative  anchor 
sites  for  vessels  50  meters  or  greater  in 
length  are  located  within  approximately 
two  nautical  miles  of  the  prohibited 
area.  The  close  proximity  of  these 
alternative  anchoring  sites  should 
mitigate  any  potential  economic  impact 
on  such  vessels  smce  cost  of  the  time 
and  fuel  to  maneuver  to  this  area  and 
the  additional  time  and  labor  in  letting 
out  and  pulling  in  the  additional  anchor 
chain  should  be  minimal. 


The  recommended  alternative 
anchoring  location  in  the  vicinity  of  the 
area  closed  to  anchoring  by  vessels  50 
meters  or  greater  in  registered  length  is: 

An  area  approximately  2  nautical 
miles  west  of  the  living  coral  reefs  that 
form  the  Tortugas  Bank,  where 
anchoring  damage  to  the  corals  is 
occurring.  The  bottom  type  in  this  area 
is  sand/mud  or  sand/shell.  This  area  is 
indicated  on  NOAA  Nautical  Chart 
Numbers  11434  and  11420.  Mariners 
should  note  the  existence  of  a 
submerged  shipwreck  located  at  24°38' 
N  83°08.00'  W.  This  shipwreck  is  a 
landing  ship  transport  which  was  lost  in 
1948. 

III.  Miscellaneous  Rulemaking 
Requirements 

National  Environmental  Policy  Act 

NOAA  has  prepared  an 
environmental  assessment  (EA), 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969.  42  U.S.C  4321  et 
seq..  for  the  Florida  Keys  National 
Marine  Sanctuary  on  this  rule.  The  text 
of  the  EA  follows. 

Environmental  Assessment  ! 

A.  Description  of  the  Affected 
Environment 

The  Dry  Tortugas  Banks  are  located  at 
the  westernmost  extent  of  the  Florida 
Keys.  These  banks  are  separated  from 
the  remainder  of  the  Keys  bv  a  24  meter 
deep  channel.  The  Banks  have  a  rim  of 
Holocene  coral  reef  development 
surrounding  an  inner  basin  containing 
several  sandy  islands  including 
Loggerhead  Key.  Garden  Key.  Bush  Key. 
and  Hospital  Key.  A  little-known  deep- 
water  coral  reef,  informally  named 
Shervvood  Forest,  is  found  at  Tortugas 
Bank.  The  seabed  includes  corals, 
sponges,  and  other  delicate  coral  reef 
organisms. 

Human  uses  of  the  affected 
environment  includes  snorkeling  and 
diving,  shrimping,  day  tours  on  charter 
boats,  and  pleasure  boating  on  private 
boats.  All  of  these  vessels  are  less  than 
50  meters  in  registered  length  and  none 
have  been  documented  as  causing 
damage  to  the  reef  by  anchoring. 

B.  Need  for  the  Rule 

The  region  within  the  Sanctuary 
known  as  Tortugas  Bank  has 
traditionally  been  an  anchoring  area  for 
large,  foreign  flag  vessels  holding  up 
and  waiting  order  to  enter  a  port  within 
the  region.  However,  personnel  from  the 
adjacent  Dry  Tortugas  National  Park 
have  noticed  that  vessels  have  begun  to 
anchor  on  the  Bank  itself. 

On  August  30.  Florida  Keys  National 
Marine  Sanctuarv  staff  received  a  video 


from  a  recreational  diver  charter  captain 
documenting  anchoring  damage  caused 
by  a  large,  foreign-flagged  vessel 
anchored  within  state  waters  on  the 
Tortugas  Bank,  within  the  Sanctuarw 

Shortly,  thereafter.  Sanctuary 
biologists  visited  the  reported  anchoring 
site  to  conduct  a  biological  assessment 
of  the  injury  to  the  living  coral  reef. 
When  they  arrived  on  Tortugas  Bank, 
there  were  four  foreign  ships  ranging 
from  over  400  to  800  feet  in  length 
anchored  on  the  60'  deep  coral  reef 
bank.  Although  staff  was  unable  to 
locate  the  original  site  which  was 
reported  in  the  video,  they  were  able  to 
assess  and  photo-document  the  reef 
damage  caused  by  the  four  vessels. 

Staff  noted  significant  damage  to 
corals,  sponges,  and  other  delicate  coral 
reef  organisms.  Wide  swaths  of  barren 
seabed  and  overturned  coral  heads  were 
evidence  of  the  ongoing  disruption  to 
the  coral  reef  community  caused  by  the 
ships'  anchors  and  anchor  chains. 

The  rule  reinstates  and  makes 
permanent  the  temporary  prohibition  on 
anchoring  by  vessels  50  meters  or 
greater  in  registered  length  in  an  area 
approximately  39.53  square  nautical 
miles.  Transit,  fishing  and  all  other 
activities  currently  allowed  in  the  area 
are  not  affected  by  this  rule. 

NO.\A  has  identified  and 
recommended  alternative  anchor  sites 
within  approximately  two  nautical 
miles  of  the  prohibited  area.  Vessels 
greater  than  50  meters  in  registered 
length  are  already  prohibited  by  the 
FKNMSPA  from  operating  in  certain 
other  areas  of  the  Sanctuary,  referred  to 
in  that  statute  and  Sanctuarv  regulations 
as  Areas  to  be  Avoided  (15  CFR 
922.164(a)). 

C.  Alternatives.  Including  This  Action 
and  Their  Environmental  Impacts 

\'o  Action 

One  alternative  is  to  take  no  action, 
thus  maintaining  the  status  quo.  This 
alternative  is  not  acceptable  because  the 
coral  reef  located  at  Tortugas  Bank 
would  continue  to  be  injured  or 
destroyed  by  the  anchoring  of  vessels  50 
meters  or  greater  in  length. 

Prohibit  Anchoring  by  Vessels  50  Meters 
or  Greater  m  Registered  Length  on 
Tortugas  Bank  Within  the  Florida  Keys 
National  Marine  Sanctuary 

The  preferred  alternative  is  to 
reinstate  and  make  permanent  the 
temporary  prohibition  on  anchoring  by 
vessels  50  meters  or  greater  in  registered 
length  on  Tortugas  Bank  within  the 
Florida  Keys  National  Marine 
Sanctuary-.  This  alternati\e  would 
protect  the  coral  reef  at  Tortugas  Bank 
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while  not  unduly  restricting  the  passage 
and  anchoring  of  vessels  which  have  not 
been  documented  as  having  caused 
harm  in  the  area. 

Prohibit  Anchoring  by  All  Vessels  on 
Tortugas  Bank  Within  the  Florida  Keys 
National  Marine  Sanctuary 

This  alternative,  to  prohibit  anchoring 
by  all  vessels  on  Tortugas  Bank  within 
the  Florida  Keys  National  Marine 
Sanctuary,  would  unduly  restrict  the 
vessels  which  have  not  been 
documented  as  having  caused  harm  in 
the  area.  Vessels  smaller  than  50  meters 
in  registered  length  have  not  been 
documented  as  having  caused  injury  or 
loss  of  living  coral  on  Tortugas  Bank. 
Their  anchoring  gear  is  less  massive  in 
size,  length  and  weight  than  that  of 
vessels  of  50  meters  or  greater  in 
registered  length. 

Current  uses  of  the  Tortugas  Bank, 
west  of  the  Dry  Tortugas  National  Park, 
include  snorkeling  and  diving, 
shrimping,  day  tours  on  charter  boats, 
and  pleasure  boating  on  private  boats. 
All  of  these  vessels  are  less  than  50 
meters  in  registered  length  and  none 
have  been  documented  as  causing 
damage  to  the  reef  by  anchoring.  To 
prohibit  anchoring  by  these  vessels  on 
the  Tortugas  Bank,  west  of  the  Dry 
Tortugas  National  Park,  would  likely  be 
an  unreasonable  economic  burden  on 
small  businesses  and  an  unnecessary 
impact  on  the  public  relative  to  the 
apparently  minimal  environmental 
benefit  of  such  a  restriction. 

Extend  the  Area  to  be  Avoided  to 
Include  Tortugas  Bank  West  of  the  Dry 
Tortugas  National  Park 

Extending  the  existing  statutory-  Area 
to  be  Avoided  to  include  Tortugas  Bank 
west  of  the  Dry  Tortugas  National  Park 
is  an  alternative  that  was  considered 
and  rejected.  This  alternative  would 
eliminate  the  safe  passage  and  transit 
through  the  area  by  all  vessels  greater 
than  50  meters  registered  length.  The 
passage  of  vessels  through  this  area  has 
not  been  determined  to  be  detrimental 
to  the  environment.  Vessels  50  meters  or 
greater  in  registered  length  frequently 
pass  through  this  area  enroute  to  major 
Gulf  coast  ports,  including  Galveston 
and  Houston,  Texas;  Mobile,  Alabama; 
New  Orleans,  Louisiana;  Tampa,  Florida 
and  the  ships  transit  this  area  enroute  to 
the  Panama  Canal.  The  overly  broad 
restriction  that  would  be  caused  if  this 
alternative  were  accepted  would  cause  a 
great  economic  burden  to  the  shipping 
industr>',  and  therefore  was  not  selected 
as  the  preferred  alternative. 


D.  List  of  Agencies  and  Persons 
Consulted 

In  an  effort  to  inform  all  affected 
parties  of  the  temporary  rule.  NOAA 
sent  electronic  mail  messages  to  major 
international  shipping  companies,  and 
notified  the  US  Coast  Guard  which 
resulted  in  a  Notice  to  Mariners.  NOAA 
issued  a  press  release  that  was  reported 
by  the  media  throughout  the  area. 
Sanctuary  staff  notified  all  international 
underwriters  for  the  relevant  shipping 
companies  to  apprise  them  of  the 
temporary  rule  and  soliciting  their  help 
in  notifying  their  shipping  clients. 
Additionally,  Sanctuary  staff  contacted 
all  the  Pilots'  Associations  around  the 
Gulf  Coast  and  solicited  their  help  in 
spreading  the  word  to  the  shipping 
companies  about  the  rule.  In  addition, 
NOAA  consulted  with,  and  received 
approval  from  the  State  of  Florida. 
NOAA  continued  to  consult,  as 
appropriate,  with  all  relevant  parties 
during  the  development  of  this  rule. 
lEnd  of  Environmental  Assessment) 

Administrative  Procedure  Act 

Under  5  U.S.C.  553(d)(3),  the 
Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
NOAA  for  good  cause  finds  that 
delaying  the  effective  date  for  this  rule 
for  30  days  is  contrary  to  the  public 
interest.  First,  substantial  notice  of  the 
temporary  rule  was  provided  via  notice 
to  mariners,  Sanctuary  radio 
announcements,  press  releases,  press 
conferences,  and  with  assistance  by  the 
U.S.  Coast  Guard  and  Dry  Tortugas 
National  Park  staff  on  the  water  within 
the  area.  Since  expiration  of  the 
temporary  rule  and  pending  this 
rulemaking,  there  has  been  voluntary 
compliance  with  the  prohibition. 
However.  Sanctuary  staff  have  recently 
received  reports  of  vessels  50  meters  or 
greater  in  registered  length  returning 
and  anchoring  on  Tortugas  Bank. 
Consequently,  significant  damage  to  the 
living  resources  could  result  if  the  rule 
is  delayed  for  30  days.  Second.  30  days 
is  not  necessary  to  give  notification  to 
vessels  which  might  anchor  in  the  area 
in  the  future  or  for  any  vessel  presently 
anchored  to  move  to  an  alternative 
anchoring  site.  The  U.S.  Coast  Guard 
will  give  immediate  notification  to 
vessels  and  they  then  can,  in  a  short 
period  of  time,  move  and  re-anchor  in 
the  recommended  location.  Additional 
notice  will  be  provided  in  the  manner 
described  above.  This  rule,  therefore,  is 
effective  on  12:01  am  on  the  second  day 
after  the  filing  of  this  rule  at  the  Office 
of  the  Federal  Register,  to  allow 
adequate  time  for  any  vessels  that  are 


anchored  in  the  prohibited  area  to 
relocate. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  concurred  that  this  rule  is 
not  significant  within  the  meaning  of 
Section  3(f)  of  Executive  Order  12866. 

Executive  Order  12612:  Federalism 
Assessment 

NOAA  has  concluded  that  this 
regulatory  action  does  not  have 
sufficient  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 

Begula tory  Flexibility  Act 

When  this  rule  was  proposed,  the 
Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
regulatory  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  No  comments  were 
received  on  the  certification. 
Accordingly,  the  basis  for  the 
certification  has  not  changed. 

Paperv\,'ork  Reduction  Act 

This  rule  does  not  impose  an 
information  collection  requirement 
subject  to  review  and  approval  by  OMB 
under  the  Paperv\^ork  Reduction  Act  of 
1980.  44  U.S.C.  3500  et  seq. 

List  of  Subjects  in  15  CFR  Part  922 

Administrative  practice  and 
procedure.  Coastal  zone.  Historic 
preservation.  Marine  resources. 
Penalties,  Recreation  and  recreation 
areas.  Reporting  and  recordkeeping 
requirements.  Research,  Wildlife. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429,  Marine  Sanctuary  Program) 

Dated:  August  12,  1998. 
Nancy  Foster, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 

Accordingly,  for  the  reasons  set  forth 
above.  15  CFR  Part  922  is  amended  as 
follows: 

PART  922— [AMENDED] 

1.  The  authority  citation  for  part  922 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1431  et  seq. 

Subpart  P— Florida  Keys  National 
Marine  Sanctuary 

2.  Section  922.164  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 
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§922.164    Additional  activity  regulations 
by  Sanctuary  area. 

*         *         »         *         « 

(g)  Anchoring  on  Tortugas  Bank. 
Vessels  50  meters  or  greater  in 
registered  length  are  prohibited  from 
anchoring  on  the  Tortugas  Bank.  The 
coordinates  of  the  area  on  the  Tortugas 
Bank,  west  of  the  Dry  Tortugas  National 
Park,  closed  to  anchoring  by  vessels  50 
meters  or  greater  in  registered  length 
are: 

(1)24°45.75'N  82°  54.40'W 

(2)  24°45.60'N  82°  54.40'W 

(3)24°39.70'N  83°  00.05'W 

(4)  24°32.00'N  83°  00.05'W 

(5)  24°37.00'N  83°  06.00'W 
(6)24°40.00'N  83°  06.00'W 

(FR  Doc.  98-22014  Filed  8-14-98;  8:45  am] 

BILLING  CODE  3510-08-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
[Docket  No.  97F-0467] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  benzenesulfonic  acid,  4- 
chloro-5-methyl-2-[[4,5-dihydro-3- 
.  methyl-5-oxo-l-(3-sulfophenyl)-lH- 
pyrazo-4-yl]azo],  ammonium  salt  (C.I. 
Pigment  Yellow  191:1)  as  a  colorant  in 
polymers  intended  for  use  in  contact 
with  food.  This  action  is  in  response  to 
a  petition  filed  by  Ciba  Specialty 
chemicals  Corp. 

DATES:  The  regulation  is  effective 
August  17,  1998.  Submit  written 
objections  and  requests  for  a  hearing  by 
September  16,  1998. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 


SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 

November  19,  1997  (62  FR  61823),  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4566)  had  been  filed  by  Ciba 
Specialty  Chemicals  Corp..  335  Water 
St.,  Newport,  DE  19804  (presently,  c/o 
Keller  and  Heckman,  1001  G  St.  NW., 
suite  500  West,  Washington,  DC  20001). 
The  petition  proposed  to  amend  the 
food  additive  regulations  in  §  178.3297 
Colorants  for  polymers  (21  CFR 
178.3297)  to  provide  for  the  safe  use  of 
benzenesulfonic  acid,  4-chloro-5- 
methyl-2-[l4,5-dihydro-3-methyl-5-oxo- 
l-(3-sulfophenyl)-lH-pyrazo-4-yl]azo|. 
ammonium  salt  (C.I.  Pigment  Yellow 
191:1)  as  a  colorant  in  polymers 
intended  for  use  in  contact  with  food.  In 
this  final  rule  the  agency  is  using  the 
alternate  name  4-chloro-2-([5-hydroxy- 
3-methyl-l-(3-sulfophenyl)-lH-'pvraz'ol- 
4-yl]azo]-5-methylbenzenesulfonic  acid, 
diammonium  salt  (1:2),  (C.I.  Pigment 
Yellow  191:1). 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  is  safe,  that  the  additive  will 
achieve  its  intended  technical  effect, 
and  therefore,  that  the  regulations  in 
§  178.3297  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  rule  as  announced  in  the  notice  of 
filing  for  FAP  8B4566  (62  FR  61823).  No 
new  information  or  comments  have 
been  received  that  would  affect  the 
agency's  previous  determination  that 
there  is  no  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required. 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  bv 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 


Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  IB.  1998. 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS. 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  1 78  continues  to  read  as  follows: 

.\uthority:  21  U.S.C.  321.  342,  348,  379e 

2.  Section  178,3297  is  amended  m  the 
table  in  paragraph  (e)  by  alphabetically 
adding  an  entry  under  the  headings 
"Substances"  and  "Limitations"  to  read 
as  follows: 

§  1 78.3297    Colorants  for  polymers. 
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Substances 


4-Chloro-2-[[5-hydroxy-3-methyl-1-(3-sulfophenyl)-1H-pyrazol-4-yl]a20]- 
S-methylbenzenesulfonic  acid,  diammonium  salt  (1:2):  (C.I.  Pigment 
Yellow  191:1,  CAS  Reg.  No    154946-66-^). 


Limitations 


For  use  at  levels  not  to  exceed  0.5  percent  by  weight  of  polymers.  The 
finished  articles  are  to  contact  food  under  conditions  of  use  A 
through  H  descnbed  in  Table  2  of  §  176.170(c)  of  this  chapter. 


Dated:  luly  30.  1998. 
Janice  F.  Oliver, 

Deputy  Director  for  Systems  and  Support. 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  98-22091  Filed  8-14-98;  8:45  am] 
BILLING  CODE  416O-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
[Docket  No.  98F-005S] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  expanded  safe  use  of  2-{4,6- 
dipheny  1-1,3, 5-triazin-2-yl)-5- 
(hexyloxy)phenol  as  a  light  stabilizer/ 
ultraviolet  (UV)  absorber  for 
polyethylene  phthalate  polymers 
intended  for  use  in  contact  with  food. 
This  action  is  in  response  to  a  petition 
filed  by  Ciba  Specialty  Chemicals  Corp. 
DATES:  The  regulation  is  effective 
August  17,  1998;  written  objections  and 
requests  for  a  hearing  by  September  16, 
1998. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
0.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
February  4,  1998  (63  FR  5809),  FDA 
announced  that  a  food  additive  petition 
(FAR  8B4573)  had  been  filed  by  Ciba 
Specialty  Chemicals  Corp.,  540  White 
Plains  Rd.,  Tarrytown,  NY  10591-9005. 
The  petition  proposed  to  amend  the 


food  additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  to  provide 
for  the  expanded  safe  use  of  2-(4,6- 
diphenyl-l,3,5-triazin-2-yl)-5- 
(hexyloxy)phenol  as  a  light  stabilizer/ 
UV  absorber  for  polyethylene  phthalate 
polymers  complying  with  21  CFR 
177.1630  intended  for  use  in  contact 
with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  is  safe,  that  the  additive  will 
achieve  its  intended  technical  effect, 
and  therefore,  that  the  regulations  in 
§  178.2010  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h}  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  rule  as  announced  in  the  notice  of 
filing  for  FAP  8B4573  (63  FR  5809).  No 
new  information  or  comments  have 
been  received  that  would  affect  the 
agency's  previous  determination  that 
there  is  no  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required. 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  16,  1998, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 


numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objection  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342,  348,  379e. 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  in  the  entry  for 
"2-{4,6-diphenyl-l,3,5-triazin-2-yl)-5- 
(hexyloxy)phenol"  by  adding  entry  "3." 
under  the  heading  "Limitations"  to  read 
as  follows: 

§  178.2010    Antioxidants  and/or  stabilizers 
for  polymers. 
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Cb)*  • 


Substances 


Limitations 


2-(4,6-Diphenyl-1,3,5-tria2in-2-yl)-5-(hexyloxy)phenol    (CAS    Reg.    No. 
147315-50-2). 


For  use  only: 

*     •     • 

3.  At  levels  not  to  exceed  0.5  percent  by  weight  of  polyethylene  phthai- 
ate  polymers  complying  with  §177.1630  of  this  chapter,  in  contact 
with  food  under  conditions  of  use  A  through  H  descnbed  in  Tat)le  2 
of  §176.170(0)  of  this  chapter. 


Dated:  August  3,  1998. 
L.  Robert  Lake, 

Director,  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 
[FR  Doc.  98-22090  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  4160-«1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  179 

[Dockte  No.  98N-0392] 

Irradiation  in  the  Production, 
Processing  and  Handling  of  Food 

AGENCY:  Food  and  Dnig  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  on  labeling  requirements  for 
foods  treated  with  irradiation.  This 
action  is  intended  to  clarify  the  agency's 
regulations  following  enactment  of  the 
FDA  Modernization  Act  of  1997 
(FDAMA).  FDAMA  adds  a  new  section 
to  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act);  this  new  section  addresses 
the  prominence  of  radiation  disclosure 
statements  on  the  labeling  of  food. 
DATES:  The  regulation  is  effective 
August  17,  1998.  Submit  written 
comments  on  or  before  September  16, 
1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nega  Beru,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-206),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3097. 
SUPPLEMENTARY  INFORMATION: 


L  Background 

Through  a  series  of  proceedings  under 
section  409  of  the  act  (21  U.S.C.  348), 
FDA  has  approved  the  use  of  ionizing 
radiation  for  various  food  uses  (see 
§  179.26  (21  CFR  179.26)).  The  agency's 
regulations  require  that  the  label  and 
labeling  of  retail  packages  of  foods 
treated  with  ionizing  radiation  include 
both  the  radura  logo,  which  is  the 
international  symbol  that  indicates 
radiation  treatment,  and  a  disclosure 
statement  (either  "Treated  with 
radiation"  or  "Treated  by  irradiation") 
in  addition  to  information  required  by 
other  regulations  (§  179.26(c)(1)).  The 
regulations  require  that  the  logo  be 
placed  prominently  and  conspicuously 
in  conjunction  with  the  required 
statement.  The  regulation  does  not 
specify  the  prominence  of  the  disclosure 
statement,  either  generally  or  relative  to 
other  information  required  in  the  label 
and  labeling. 

On  November  21,  1997,  President 
Clinton  signed  into  law  FDAMA  (Pub. 
L.  105-115).  Section  306  of  FDAMA 
amends  the  act  by  adding  section  403C 
(21  U.S.C.  341  et  seq.].  Section  403C  of 
the  act  addresses  the  disclosure  of 
irradiation  on  the  labeling  of  food  as 
follows: 

(a)  No  provision  of  section  201  (n),  403(a], 
or  409  shall  be  construed  to  require  on  the 
label  or  labeling  of  a  food  a  separate  radiation 
disclosure  statement  that  is  more  prominent 
than  the  declaration  of  ingredients  required 
by  section  403(i)(2). 

(b)  In  this  section,  the  term  'radiation 
disclosure  statement'  means  a  written 
statement  that  discloses  that  a  food  has  been 
intentionally  subject  to  irradiation. 

As  noted,  FDA's  current  regulations 
do  not  specify  how  prominent  a 
radiation  disclosure  statement  must  be, 
and  thus,  the  current  regulation  could 
simply  be  read  to  include  the 
requirement  imposed  by  new  section 
403C  of  the  act.  However,  the  agency 
believes  that  there  is  merit  to  having  the 
regulation  in  §  179.26  include  the 
prominence  specification  of  the  new 


statutory  provision.  Accordingly.  FDA  is 
amending  the  labeling  requirement  for 
■irradiated  foods  to  include  a  statement 
that  a  radiation  disclosure  statement  is 
not  required  to  be  any  more  prominent 
than  the  declaration  of  ingredients 
required  under  the  applicable 
regulations  issued  under  section 
403(i)(2)  of  the  act  (21  U.S.C.  343(i)(2)). 
The  agency  has  determined  under  21 
CFR  25.30(kj  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

n.  Analysis  of  Economic  Impacts 

A.  Benefit-Cost  Analysis 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866. 
Executive  Order  12866  directs  Federal 
agencies  to  assess  the  cost  and  benefits 
of  available  regulatory  alternatives  and 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  According  to  Executive 
Order  12866,  a  regulatory  action  is 
"significant"  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  SlOO  million,  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs,  or  if 
it  raises  novel  legal  or  policy  issues. 
FDA  finds  that  this  final  rule  is  not  a 
significant  regulatory  action  as  defined 
by  Executive  Order  12866.  In  addition, 
it  has  been  determined  that  this  fin^l 
rule  is  not  a  major  rule  for  the  purpose 
of  congressional  review. 

The  final  rule  is  offered  to  clarify  the 
existing  labeling  requirements  for 
irradiated  foods.  The  rule  will  not 
require  on  the  lat)el  or  labeling  of  a  food 
a  separate  radiation  disclosure 
statement  that  is  more  prominent  than 
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the  declaration  of  ingredients. 
Therefore,  it  will  not  result  in  regulatory 
changes  for  firms  and  thus,  will  not 
result  in  any  costs  to  firms.  Firms  will 
still  be  able  to  communicate  the  same 
information  in  the  same  manner  to 
consumers 

B.  Small  Entity  Analysis 

FDA  has  e.xamined  the  impacts  of  the 
final  rule  under  the  Regulatory 
Flexibility  Act.  The  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612) 
requires  Federal  agencies  to  consider 
alternatives  that  would  minimize  the 
economic  impact  of  their  regulations  on 
small  businesses  and  other  small 
entities.  In  compliance  with  the 
Regulatory  Flexibility  Act.  FDA  finds 
that  this  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

The  final  rule  is  offered  to  clarify  the 
existing  label  requirements.  The  rule  to 
not  require  a  separate  disclosure 
statement  that  is  more  prominent  than 
the  declaration  of  ingredients  will  not 
result  in  any  costs  to  firm.  Therefore. 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  Accordingly,  under  the 
Regulatory  Flexibility  Act,  the  agency 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  entities. 

C  Unfunded  Mandates  Act  of  1 995 

FDA  has  examined  the  impacts  of  this 
final  rule  under  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMR.A.)  (Pub.  L. 
104-4).  This  rule  does  not  trigger  the 
requirement  for  a  written  statement 
under  section  201(a)  of  the  UMRA 
because  it  does  not  impose  a  mandate 
that  results  in  an  expenditure  of  SlOO 
million  or  more  by  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector,  in  any  1  year. 

III.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  bv 
0MB  under  the  Paperwork  Reduction 
Act  of  199.5  is  not  required. 

IV.  Comments 

Because  the  amendments  set  forth  in 
this  document  incorporate  the  language 
of  section  306  of  FDAMA  into  s^  179.26. 
FDA  finds,  for  good  cause,  that  notice 
and  public  procedure  are  unnecessary 
and.  therefore,  are  not  required  under  5 
U.S.C.  .5,5.3.  Nonetheless,  under  21  CFR 
10.40(e),  FDA  is  providing  an 
opportunity  for  comment  on  whether 
the  regulations  set  forth  in  this 
document  should  be  modified  or 
revoked. 


Interested  persons  may,  on  or  before 
September  16.  1998.  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
final  rule.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  though  Friday. 

List  of  Subjects  in  21  CFR  Part  179 

Food  additives,  Food  labeling.  Food 
packaging,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Signs  and  symbols. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  179  is 
amended  as  follows: 

PART  179— IRRADIATION  IN  THE 
PRODUCTION,  PROCESSING  AND 
HANDLING  OF  FOOD 

1.  The  authority  citation  for  21  CFR 
part  179  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342.  343.  348. 
373.  374. 

2.  Section  179.26  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (c)(1)  to  read  as  follows: 

§  179.26    Ionizing  radiation  for  the 
treatment  of  food. 


(c)   *    *    *  (1)   *    *    *  The  radiation 
disclosure  statement  is  not  required  to 
be  more  prominent  than  the  declaration 
of  ingredients  required  under  §  101.4  of 
this  chapter.  As  used  in  this  provision, 
the  term  "radiation  disclosure 
statement"  means  the  written  statement 
that  discloses  that  a  food  has  been 
intentionally  subject  to  irradiation. 
***** 

Dated:  August  4.  1998. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  250 
RIN  1010-AC39 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf;  Pipelines 
and  Pipeline  Rjghts-of-Way 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  implements  a 
Memorandum  of  Understanding  (MOU) 
between  the  Department  of  the  Interior 
(DOI)  and  the  Department  of 
Transportation  (DOT)  regarding  joint 
regulation  of  Outer  Continental  Shelf 
(OCS)  pipelines.  MMS  regulations  will 
apply  to  all  OCS  oil  or  gas  pipelines 
located  upstream  of  the  points  at  which 
operating  responsibility  for  the 
pipelines  transfers  from  a  producing 
operator  to  a  transporting  operator.  This 
rule  requires  OCS  producers  and 
transporters  to  designate  the  transfer 
point. 

DATES:  Effective  October  16.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Carl 
\V.  Anderson,  Operations  Analysis 
Branch,  at  (703)  787-1608;  e-mail 
Carl.Anderson@mms.gov. 
SUPPLEMENTARY  INFORMATION:  MMS, 
through  delegations  from  the  Secretary 
of  the  Interior,  has  authority  to 
promulgate  and  enforce  regulations  that 
promote  safe  operations,  environmental 
protection,  and  conservation  of  the 
natural  resources  of  the  OCS,  as  that 
area  is  defined  in  the  OCS  Lands  Act  (43 
U.S.C.  1331  et  seq.).  This  authority 
includes  the  pipeline  transportation  of 
mineral  prpduction  and  the  approval 
and  granting  of  rights-of-way  for  the 
construction  of  pipelines  and  associated 
facilities  on  the  OCS.  Thus,  whether  a 
pipeline  is  built  and  operated  under 
DOI  or  DOT  regulatory  requirements, 
MMS,  as  the  Federal  land  management 
agency,  reviews  and  approves  all  OCS 
pipeline  right-of-way  applications. 
MMS  also  administers  the  following 
laws  as  they  relate  to  OCS  pipelines:  (1) 
The  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982  (FOGRMA)  for 
oil  and  gas  production  measurement, 
and  (2)  the  Federal  Water  Pollution 
Control  Act,  as  amended  by  the  Oil 
Pollution  Act  of  1990  (OPA)  and 
implemented  under  Executive  Order 
12777.  (Under  a  February  3,  1994,  MOU 
to  implement  OPA,  DOI,' DOT,  and  the 
U.S.  Environmental  Protection  Agency 
divided  their  respective  responsibilities 
for  oil  spill  prevention  and  response 
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according  to  the  definition  of  "coast 
line"  contained  in  the  Submerged  Lands 
Act,  43  U.S.C.  1301(c)  (59  FR  9494- 
9495)).  Nothing  in  this  regulation  will 
affect  MMS'  authority  under  either 
FOGRMA  or  OPA. 

Under  an  MOU  between  DOI  and 
DOT  dated  May  6.  1976,  MMS  regulated 
oil  and  gas  pipelines  located  upstream 
of  the  outlet  flange  of  each  facility 
where  hydrocarbons  were  first  produced 
or  where  produced  hydrocarbons  were 
first  separated,  dehydrated,  or  otherwise 
processed,  whichever  facility  was 
farther  upstream.  The  December  10, 
1996,  MOU  redefined  the  DOI-DOT 
regulatory  boundary  from  the  OCS 
facility  where  hydrocarbons  are  first 
produced,  separated,  dehydrated,  or 
otherwise  processed  to  the  point  at 
which  operating  responsibility  for  the 
pipeline  transfers  from  a  producing 
operator  to  a  transporting  operator.  (The 
MOU  includes  the  flexibility  to  cover 
situations  that  do  not  correspond  to  this 
general  definition  of  the  regulatory 
boundary.)  The  MOU  places,  to  the 
greatest  extent  practical,  producer- 
operated  pipelines  under  DOI  regulation 
and  transporter-operated  pipelines 
under  DOT  regulation. 

The  1996  MOU  was  the  result  of 
negotiations  that  began  in  the  summer 
of  1993  and  included  a  high  degree  of 
participation  from  the  regulated 
industry.  In  May  1996,  MMS  and  DOT's 
Research  and  Special  Programs 
Administration  (RSPA)  met  with  a  joint 
industry  workgroup  representing  OCS 
oil  and  natural  gas  producers  and 
transmission  pipeline  operators  led  by 
the  American  Petroleum  Institute.  (The 
Interstate  Natural  Gas  Association  of 
America  also  participated  on  the 
workgroup.)  The  workgroup  proposed 
that  the  agencies  rely  upon  individual 
operators  of  production  and 
transportation  facilities  to  identify  the 
boundaries  of  their  respective  facilities, 
since  producers  and  transporters  can 
best  make  such  decisions  based  on  the 
operating  characteristics  peculiar  to 
each  facility.  The  two  agencies  agreed 
with  the  industry  proposal.  Under  the 
industry  proposal,  MMS  would  have 
primary  regulatory  responsibility  for 
producer-operated  facilities  and 
pipelines  on  the  OCS,  while  RSPA 
would  have  primary  regulatory 
responsibility  for  transporter-operated 
pipelines  and  associated  pumping  or 
compressor  facilities.  Producing 
operators  are  companies  which  are 
engaged  in  the  extraction  and 
processing  of  hydrocarbons  on  the  OCS. 
Transporting  operators  are  companies 
which  are  engaged  in  the  transportation 
of  those  hydrocarbons. 


Additional  goals  of  the  1996  MOU  are 
to  develop  compatible  regulatory 
requirements  for  all  OCS  pipelines 
whether  under  DOI  or  DOT  regulation 
and  to  provide  for  DOI  to  act  as  an  agent 
for  the  DOT  in  identifj'ing  and  reporting 
potential  violations  of  DOT  regulations 
at  platforms  on  the  OCS.  As  an  agent, 
DOI  may  inspect  all  DOT-regulated 
pipeline  facilities  on  production 
platforms  during  DOI  inspections. 
(DOT-regulated  pipeline  facilities  are 
those  pipeline  facilities  that  have  not 
been  exempted  from  DOT  regulations 
under  49  CFR  parts  192  and  195.)  DOI 
may  also  perform  coordinated  DOI/ DOT 
inspections  of  pipelinefacilities  on 
DOT-regulated  platforms.  The 
inspections  may  include  reviewing  any 
operating  or  maintenance  records  or 
reports  that  are  located  at  the  inspected 
OCS  platform  facility. 

The  Purpose  of  This  Rule 

The  purpose  of  this  rule  is  to 
implement  the  new  MOU  by  requiring 
OCS  producing  and  transporting 
operators  to  designate  the  specific 
points  on  their  pipelines  where 
operating  responsibility  transfers  from  a 
producing  operator  to  an  adjoining 
transporting  operator.  The  rule  amends 
30  CFR  Part  250,  Subpart  J— Pipelines 
and  Pipeline  Rights-of-Way,  §  250.1000, 
"General  Requirements,"  §250.1001, 
"Definitions,"  and  §  250.1007, 
"Applications."  Operators  have  up  to  60 
days  after  the  date  the  rule  is  published 
to  identify'  the  specific  points  at  which 
operating  responsibility  transfers.  In 
most  cases,  the  specific  transfer  points 
are  easily  identifiable  either  because  of 
specific  valves  or  flanges  where  the 
adjoining  operations  connect,  or 
because  of  differences  in  paint  colors 
that  adjoining  operators  use  to  protect 
and  maintain  pipeline  coatings  or 
surfaces.  For  those  instances  in  which 
the  transfer  points  are  not  identifiable 
by  a  durable  marking,  each  operator  has 
up  to  240  days  after  the  date  the  rule  is 
published  to  mark  the  transfer  points. 
(The  240-day  period  gives  operators 
time  to  mark  the  transfer  points  during 
customary  maintenance  routines.)  For 
pipelines  that  go  into  service  after  that 
date,  the  transfer  points  must  be 
identifiable  on  the  date  service  begins. 

The  operator  must  durably  mark  each 
transfer  point  directly  on  the  pipeline 
(usually  at  a  valve  or  flange).  If  it  is  not 
practicable  to  durably  mark  a  transfer 
point,  and  the  transfer  point  is  located 
above  water,  then  the  operator  must 
depict  the  transfer  point  on  a  schematic 
located  on  the  facility.  Some  transfer 
points  may  be  located  subsea.  In  such 
cases,  the  operators  also  must  identify- 


the  transfer  points  on  schematics  which 
can  be  provided  to  MMS  upon  request. 

For  those  instances  in  which 
adjoining  operators  cannot  agree  on  a 
transfer  point.  MMS  and  RSPA's  Office 
of  Pipeline  Safety  (OPS)  will  make  a 
joint  determination  of  the  boundary. 

MMS  and  OPS  will,  through  their 
enforcement  agencies  and  in 
consultation  with  the  affected  parties, 
agree  to  exceptions  to  the  general 
boundary  description  (operations 
transfer  point)  on  a  facility-by-facilitv  or 
area-by-area  basis.  Operators  also  may 
petition,  by  letter,  MMS  and  OPS  for 
exceptions  to  the  general  boundarv 
description.  In  considering  all  such 
petitions,  the  Regional  Supervisor  will 
consult  with  the  OPS  Regional  Director 
and  the  affected  parties. 

For  existing  lease  term  pipelines,  the 
current  designated  operator  or  lessee(s) 
of  the  associated  lease(s)  will  have 
operating  responsibility  for  the 
pipeline(s).  For  right-of-way  pipelines. 
MMS  will  assume  that  the  current  right- 
of-way  grant  holder  has  operating 
responsibility,  unless  the  right-of-way 
grant  holder  informs  MMS  otherwise 
within  90  days  after  the  date  this  rule 
is  published.  (There  are  about  130 
designated  operators  of  lease  term 
pipelines  and  75  operators  of 
transportation  pipelines  on  the  OCS.) 

Applications  for  new  right-of-way 
pipelines  are  required  to  include  an 
identification  of  the  operator  and  a 
boundary  demarcation  point  on  the  flow 
schematic  submitted  in  accordance  with 
30  CFR  250.1007(a)(2). 

A  pipeline  segment  originally 
operated  under  DOT  regulations  but 
transferred  under  MMS  regulatory- 
responsibility  as  of  the  effective  date  of 
this  rule  may  continue  to  be  operated 
under  DOT  design  and  construction 
requirements,  until  a  significant 
modification  or  repair  is  made  to  the 
segment.  When  the  pipeline  segment 
undergoes  a  significant  repair  or 
modification,  MMS  regulatory- 
requirements  concerning  design  and 
construction  will  also  be  applied  to  that 
segment. 

Discussion  and  Analysis  of  Comments 

MMS  received  four  comments  on  the 
Notice  of  Proposed  Rule  (NPR).  The 
commenters  were  the  American 
Petroleum  Institute,  Chevron  U.S.A. 
Production  Company.  Chevron  Pipe 
Line  Company,  and  the  Offshore 
Operator's  Committee  (OOC).  The 
American  Petroleum  Institute  led  the 
joint  industry  work  group  that 
developed  the  proposal  that  resulted  in 
the  December  1996  MOU  on  OCS 
pipelines  between  DOI  and  DOT; 
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consequently,  they  were  supportive  of 
the  proposed  rule  in  its  entirety. 
The  other  c;ommenters  raised 
technical  issues  concerning  the 
applicability  of  the  rule  to  producer- 
operated  pipelines  that  either  (1)  cross 
into  State  waters  without  first 
connecting  to  a  transporting  operator's 
facility  on  the  OCS.  as  described  in  the 
current  MOU,  or  (2)  were  previously 
subject  to  DOT  regulation  under  terms 
of  the  former  1976  MOU  between  DOI 
and  DOT. 

Both  Chevron  U.S.A.  Production 
Company  and  Chevron  Pipe  Line 
Company  observed  that  the  proposed 
regulation  did  not  appear  to  allow  OCS 
producer-operated  pipelines  to  remain 
under  DOT  regulatory  responsibility. 
This  arises  from  the  way  in  which 
regulatory  boundaries  in  both  the  1996 
MOU  and  the  proposed  rule  are 
described  in  terms  of  specific  points  on 
pipelines  where  operating  responsibility 
transfers  from  a  producing  operator  to 
an  adjoining  transporting  operator. 
However,  there  is  no  such  transfer  point 
on  certain  producer  pipelines  that  cross 
the  OCS/State  boundary  into  State 
waters  without  first  connecting  to  a 
transporter-operated  facility.  Indeed, 
there  are  some  producer  lines  that  flow 
from  wells  located  in  State  waters  to 
production  platforms  located  on  the 
Federal  OCS.  Regardless  of  the  direction 
of  flow,  producer  pipelines  that  cross 
the  OCS/State  boundary  are  always 
subject  to  DOT  regulation  on  the 
portions  of  the  lines  located  in  State 
waters  The  two  Chevron  companies 
pointed  out  the  potential  for  "'dual 
regulation"  with  respect  to  these  lines 
and  recommended  that  the  operators  of 
these  lines  be  able  to  choose  tnat  the 
entire  pipeline  remain  under  DOT 
regulation. 

The  Chevron  comments  demonstrate 
that  implementation  of  the  MOU  is  not 
complete  with  this  rulemaking. 

First,  the  "Purpose"  section  of  the 
1996  MOU  concludes:  "This  MOU  puts, 
to  the  greatest  extent  practicable.  OCS 
production  pipelines  under  DOI 
responsibility  and  OCS  transportation 
pipelines  under  DOT  responsibility." 
This  was  based  on  two  assumptions — 
that  production  pipeline  operators 
generally  would  prefer  to  operate  under 
MMS  regulations,  and  that 
transportation  pipeline  operators 
generally  would  prefer  to  operate  under 
RSPA  regulations  Although  these  were 
the  primary  assumptions  underlying  the 
MOU.  we  recognize  that  we  did  not 
fully  address  all  pipeline  scenarios 
when  we  published  the  NPR  of  October 
2.  1997.  The  NPR  would  have  required 
OCS  producing  and  transporting 
operators  to  designate  the  specific 


points  on  their  pipelines  where 
operating  responsibility  transfers  from  a 
producing  operator  to  an  adjoining 
transporting  operator.  However,  the 
N'PR  did  not  adequately  address  the 
possibility  that  a  pipeline  may  cross  the 
Federal/State  boundary  before  the 
transfer  point.  In  that  event,  once  in  the 
State  waters.  MMS  no  longer  could 
regulate  the  pipeline.  This  would  be  the 
case  even  if  the  production  pipeline 
operator  still  were  the  operator.  Because 
of  this  limitation,  we  are  preparing  a 
new  NPR  that  will  address  regulatory 
questions  concerning  producer-operated 
pipelines  that  cross  the  Federal/State 
boundary  without  first  connecting  to  a 
transporter-operated  facility. 

Second,  we  recognize  that  an 
important  principle  of  the  industry 
agreement  leading  to  the  1996  MOU  was 
to  allow,  to  the  extent  permissible,  the 
producing  or  transporting  operators  to 
decide  the  regulatory  boundaries  on  or 
near  their  facilities.  The  MOU  provides 
the  necessary  flexibility  to 
accommodate  the  concerns  of  these 
operators.  Paragraph  7  under  "Joint 
Responsibilities"  in  the  MOU  provides: 
"DOI  and  DOT  may,  through  their 
enforcement  agencies  and  in 
consultation  with  the  affected  parties, 
agree  to  exceptions  to  this  MOU  on  a 
facility-by-facility  or  area-by-area  basis. 
Operators  may  also  petition  DOI  and 
DOT  for  exceptions  to  this  MOU."  In 
our  October  2,  1997,  NPR  we  did  not 
state  the  regulatory  language  in  broad 
enough  terms  to  consider  operator 
petitions  concerning  issues  other  than 
the  appropriateness  of  the  transfer  point 
serving  as  the  regulatory  boundary. 
Therefore,  in  the  forthcoming  NPR  we 
will  address  other  petition  matters. 
These  matters  would  include  petitions 
from  operators  of  production  pipelines 
who  wish  to  be  regulated  under  RSPA 
regulations  and  petitions  from  operators 
of  transportation  pipelines  who  wish  to 
be  regulated  under  MMS  regulations. 
Three  commenters  were  concerned 
about  pipeline  throughput  for  pipeline 
segments  transferring  from  DOT  to  MMS 
responsibility  because  of  differences  in 
approved  pipeline  Maximum  Allowable 
Operating  Pressure  (MAOP)  and  safety 
device  pressure  settings  for  the 
.segments.  Chevron  Pipe  Line  Company 
noted:  "There  will  be  cases  where, 
moving  from  DOT  regulations  to  MMS 
regulations  may  cause  undue  hardship, 
e.g..  for  pipelines  operating  under  MMS 
requirements  for  high  pressure 
shutdown  settings  (15%  above  normal 
operating  pressure  range)  and  not  DOT 
(10%  above  MAOP)  may  involve 
throughput  reduction  to  meet  MMS 
requirements.  This  change  may  appear 
to  be  minor,  but  decreasing  throughput 


capacity  will  be  a  major  economic 
impact  to  the  operators."  Chevron 
U.S.A.  Production  Company  offered  a 
similar  comment. 

We  believe  that  there  will  not  be  a 
significant  impact  on  pipeline 
throughput,  since  DOT  as  well  as  MMS 
allows  lines  to  operate  up  to.  but  not 
higher  than,  the  pipeline  MAOP.  If  the 
normal  pressure  operating  range  allows, 
the  primary  over-pressure  protection 
may  be  set  at  the  pipeline  MAOP  and. 
when  required,  secondary  protection 
may  be  set  up  to  10  percent  above  the 
MAOP.  This  secondary  protection 
setting  will  require  specific  approval  on 
a  case-by-case  basis. 

Even  if  there  were  a  reduction  of 
throughput,  the  MMS  provision  to  set 
over-pressure  protection  15  percent 
above  normal  operating  pressure  is 
needed  to  shut  in  the  source  in  case  of 
an  abnormal  condition  which  may  cause 
an  emergency  at  an  incoming  facility. 
For  example,  a  line  with  an  MAOP  of 
2.160  pounds  per  square  inch  gauge 
(psig)  and  with  a  normal  high  pressure 
operating  range  of  1,000  psig  would 
require  an  over-pressure  protection 
setting  of  1,150  psig  to  effectively  shut- 
in  the  source.  However,  if  we  used  only 
DOT  criteria,  an  over-pressure 
protection  setting  of  2,376  psig  (10 
percent  above  MAOP)  would  be 
allowed.  That  would  not  allow  the 
orderly  shut  in  of  the  source  and  may 
further  compromise  the  safety  of  the 
facility. 

The  OOC  addressed  this  concern  in 
terms  of  the  hydrotest  information  that 
is  used  to  establish  MAOP  for  a 
pipeline.  They  expressed  concern  that 
pipelines  transferring  from  DOT  to  DOI 
regulations  would  have  to  be  re- 
hydrotested.  They  recommended  that, 
for  any  pipeline  segments  transferring 
from  DOT  to  MMS  regulations  after  the 
effective  date  of  the  rule,  MMS 
operational  and  maintenance 
requirements  be  applied,  "including 
MAOP  determination  based  on  existing 
hydrotest  information."  This  provision, 
if  adopted,  may  result  in  a  higher  MAOP 
for  some  gas  pipelines  since  they  are 
tested  to  l.SxMAOP  vs  1.25xMAOP  as 
per  MMS  regulations.  For  example,  a 
test  pressure  of  3,240  psig  divided  by 
1.5  will  result  in  an  MAOP  of  2,160  " 
psig;  but  dividing  3,240  psig  by  1.25 
will  result  in  an  MAOP  of  2,592  psig. 

Because  hydrotest  information  for  any 
transferring  line  segment  may  be  at  least 
several  years  old,  it  would  not  be 
prudent  for  MMS  to  make  a  blanket 
acceptance  of  existing  hydrotest 
information  to  increase  the  MAOP  for 
segments  that  transfer  to  MMS 
regulations.  Furthermore,  the  MAOP  for 
the  lines  may  be  limited  by  the  pipe. 
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valves,  flanges,  or  connecting  pipeline. 
MMS  will  accept  the  MAOP  for  the 
transferring  segments  as  assigned 
according  to  DOT  regulations,  pending 
the  results  of  a  public  review  process  to 
accomplish  compatibility  between  DOI 
and  DOT  regulations. 

Under  existing  30  CFR  250.1003,  the 
MMS  Regional  Supervisor  may  approve 
alternative  techniques,  procedures, 
equipment,  or  activities  proposed  by  the 
operator,  if  such  measures  afford  a 
degree  of  protection,  safety,  or 
performance  equal  to  or  better  than  that 
intended  to  be  achieved  by  MMS 
regulations.  Thus,  operators  of  pipelines 
transferring  to  MMS  regulations  after 
the  effective  date  of  this  rule  may 
submit  to  the  Regional  Supervisor 
applications  to  establish  new  MAOP 
and  safety  device  pressure  settings  that 
affect  the  throughput  of  transferring 
pipelines. 

Section  250.1000,  paragraph  (c)(5).  of 
the  proposed  rule  specified  that 
"Pipeline  segments  designed  and 
constructed  under  DOT  regulations 
before  (INSERT  THE  EFFECTIVE  DATE 
OF  THE  FINAL  RULE],  may  continue  to 
operate  under  DOT  design  and 
construction  requirements  until 
significant  modifications  or  repairs  are 
made  to  those  segments."  The  OOC 
requested  that  this  requirement  be 
modified  to  read,  "Pipeline  segments 
designed  and  constructed  under  DOT 
regulations  before  (INSERT  THE 
EFFECTIVE  DATE  OF  THE  FINAL 
RULE],  may  continue  to  be  modified 
and  repaired  in  accordance  with  the 
DOT  design  and  construction 
requirements."  The  OOC  maintained 
that  "Pipeline  segments  constructed 
under  DOT  regulations  are  operating  in 
a  safe  manner  now.  New  modifications 
to  the  segments  should  match  the  design 
and  construction  requirements  (the  DOT 
design  and  construction  regulations)  for 
which  the  original  segment  was  buih. 
This  avoids  having  two  design  and 
construction  requirements  for  the  same 
pipeline  segment." 

We  have  not  made  this  change 
because  the  language  in  the  proposal  we 
published  is  clear  that  "Pipeline 
segments  designed  and  constructed 
under  DOT  regulations  before  (the 
effective  date  of  the  final  rule),  may 
continue  to  operate  under  DOT  design 
and  construction  requirements  until 
significant  modifications  or  repairs  are 
made  to  those  segments."  We  have 
retained  this  language  in  the  final  rule. 
Moreover,  the  MOU's  intent  is  that  all 
pipelines  operating  under  MMS 
regulatory  authority  eventually  will 
have  to  conform  to  MMS  design  and 
construction  requirements. 


Procedural  Matters 


Federalism  (Executive  Order  (E.O.) 
12612) 

In  accordance  with  E.O.  12612,  the 
rule  does  not  have  significant 
Federalism  implications.  A  Federalism 
assessment  is  not  required. 

Takings  Implications  Assessment  (E.O. 
12630) 

In  accordance  with  E.O.  12630,  the 
rule  does  not  have  significant  Takings 
Implications.  A  Takings  Implication 
Assessment  is  not  required. 

Regulatory  Planning  and  Review  (E.O. 
12866) 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  under  E.O.  12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 
An  analysis  of  the  rule  indicates  that  the 
direct  costs  to  industry  for  the  entire 
rule  total  approximately  $360,000  for 
the  first  year,  and  that  in  succeeding 
years,  the  cost  of  the  rule  to  industry 
would  not  likely  exceed  $255,000. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  or  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issues. 

Civil  Justice  Reform  (E.O.  12988) 

In  accordance  with  E.O.  12988.  the 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order. 

National  Environmental  Policy  Act 
(NEPA) 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  A 
detailed  statement  under  the  NEPA  of 
1969  is  not  required. 

Paperwork  Reduction  Act  (PRA)  of  1995 

As  part  of  the  NPR  process,  OMB 
approved  the  proposed  collection  of 
information  under  the  PRA  (44  U.S.C. 
3501  et  seq.)  and  assigned  OMB  control 
number  (1010-0108).  MMS  did  not 
receive  any  comments  on  the 


information  collection  aspects  in  the 
NPR.  The  final  rule  does  not  change  anv 
of  the  information  collection 
requirements.  The  PRA  provides  that  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  current  valid  OMB  control 
number. 

The  collection  of  information  for  this 
rule  consists  of:  (1)  Reviewing  existing 
pipeline  maps,  conferring  and  agreeing 
with  operators  of  adjoining 
transportation  pipeline  segments 
concerning  the  locations  of  specific 
transfer  points,  and  either  marking 
directly  on  each  pipeline  or  depicting 
on  a  schematic  the  specific  point  on 
each  pipeline  where  operating 
responsibility  transfers  from  the 
producing  operator  to  a  transporting 
operator;  (2)  identif>'ing  the  operator  of 
right-of-way  pipelines  if  different  from 
the  grant  holder:  and  (3)  allowing  for 
petitions  for  exceptions  to  general 
operations  transfer  points.  As  stated 
under  the  section,  "The  Purpose  of  this 
Rule",  specific  transfer  points  will  be 
easily  identifiable  in  most  cases,  either 
because  of  specific  valves  or  flanges 
where  the  adjoining  operations  connect, 
or  because  of  differences  in  paint  that 
adjoining  operators  use  to  protect  and 
maintain  pipeline  coatings  or  surfaces. 

The  requirement  to  respond  is 
mandatory.  MMS  uses  the  information 
to  determine  the  demarcation  where 
pipelines  are  subject  to  MMS  design, 
construction,  operation,  and 
maintenance  requirements,  as 
distinguished  from  similar  OPS 
requirements. 

The  regulated  community  consists  of 
up  to  160  Federal  OCS  oil  and  gas  lease 
designated  operators  and  70 
transportation  pipeline  operators.  There 
are  approximately  3,000  points  where 
operating  responsibility  for  pipelines 
transfers  from  a  producer  to  a 
transporter.  MMS  assumes  that  about 
2.400  (representing  80  percent)  of  these 
transfer  points  are  already  marked. 
Therefore,  this  rule  would  require  a  one- 
time identification  and  marking  of  about 
600  points  where  operating 
responsibility  for  pipelines  transfers 
from  a  producer  to  a  transporter.  For  the 
2.400  transfer  points  that  are  clearly 
marked,  there  would  be  no  information 
burden.  The  600  unmarked  transfer 
points,  on  the  other  hand,  would  require 
widely-var\'ing  times  for  marking 
depending  on  whether  a  painted  line  or 
a  schematic  was  used  to  mark  the 
transfer  point. 

The  public  reporting  burden  for  this 
information  collection  requirement  is 
estimated  to  average  5  hours  per 
response.  This  includes  the  time  for 
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reviewing  instructions,  searching 
e.xisting  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  the  required  marking.  The 
average  annualized  burden  over  a  3-year 
period  would  be  1,051  hours. 

Hfguiaton-  Flexibility  Act 

The  Department  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  601  ef  .seq.).' 
While  this  rule  will  affect  a  substantial 
number  of  "small  entities."  the 
economic  effects  of  the  rule  will  not  be 
significant.  There  are  manv  companies 
on  the  OCS  that  are  "small  busines.ses" 
as  defined  by  the  Small  Business 
Administration.  However,  the 
technologv  necessary  for  conducting 
offshore  oil  and  gas  exploration  and 
development  activities  is  very  complex 
and  costly.  Most  entities  that  engage  in 
offshore  activities  have  considerable 
financial  resources  and  numbers  of 
employees  well  beyond  what  would 
normally  be  considered  "small 
business." 

DOI's  analysis  of  the  economic 
impacts  indicate  that  direct  costs  to 
industry  for  the  entire  rule  total 
approximately  S3R0.000  for  the  first 
year,  and  in  succeeding  years,  the  cost 
of  the  rule  to  industry  would  not  likelv 
exceed  S25,T.00n  annually.  These  annual 
costs  would  not  persist  for  long,  because 
relatively  few  producer  pipelines  are 
not  already  in  compliance  with  MMS 
safety  valve  requirements,  due  to  their 
adherence  to  API  standards.  There  are 
up  to  130  designated  operators  of  leases 
and  75  operators  of  transportation 
pipelines  on  the  OCS  (both  large  and 
small  operators),  and  the  economic 
impacts  on  the  oil  and  gas  production 
and  transportation  companies  directly 
affected  will  be  minor.  Not  all  operators 
atfected  will  be  small  businesses,  but 
much  of  their  modification  costs  may  be 
paid  to  offshore  service  contractors  who 
may  be  classified  as  small  businesses. 
The  few  operators  having  to  install  new- 
automatic  shutdown  valves  as  a  result  of 
transferring  to  MMS  regulation  will 
sustain  the  greatest  economic  impact 
from  thfs  rule.  It  is  impractical, 
however,  to  determine  in  advance 
which  operators  would  be  so  affected, 
because  the  operators  themselves  will 
determine  the  transfer  points  between 
MMS  regulated  producer  lines  and  DOT 
regulated  transporter  lines. 

To  the  e.xtent  that  this  rule  might 
eventually  cause  some  of  the  larger  OCS 
operators  to  make  modifications  to  their 
pipelines,  it  may  have  a  minor 
beneficial  effect  of  increasing  demand 
for  the  services  and  equipment  of 


smaller  service  companies  and 
manufacturers.  This  rule  will  not 
impose  any  new  restrictions  on  small 
pipeline  service  companies  or 
manufacturers,  nor  will  it  cau.se  their 
business  practices  to  change. 

Your  comments  are  important.  The 
Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  business  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  vou 
wish  to  comment  on  the  enforcement 
actions  of  MMS.  call  toll-free  (888)  734- 
3247. 

Small  Business  Regulaton,'  Enforcement 
Fairness  Act  (SBREFAI 

This  rule  is  not  a  major  rule  under  (5 
U.S.  C.  804(2)).  SBREFA.  This  rule: 

(a)  Does  not  have  an  annual  effect  on 
the  economy  of  SlOO  million  or  more. 

(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions. 

(c)  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 

Unfunded  Mandate  Reform  Act  of  1995 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  SlOO  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local,  or  tribal 
governments  or  the  private  sector.  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  et  seq.]  is  not 
required. 

List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference, 
Investigations.  Mineral  royalties.  Oil 
and  gas  development  and  production, 
Oil  and  gas  exploration,  Oil  and  gas 
reserves,  Penalties,  Pipelines,  Public 
lands — mineral  resources,  Public 
lands— rights-of-way,  Reporting  and 
recordkeeping  requirements.  Sulphur 
develop.ment  and  production.  Sulphur 
exploration.  Surety  bonds. 


Dated:  .Augusts.  1998. 

Sylvia  V.  Baca, 

Deputy  Assistant  Secretary.  Land  and 
\finerals  Management. 

For  the  reasons  stated  in  the 
preamble.  Minerals  Management 
Service  (MMS)  amends  30  CFR  part  250 
as  follows: 

PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1331  et  set]. 

2.  In  §  250.1000,  paragraph  (c)  is 
revised  to  read  as  follows: 

§250.1000    General  requirements. 

♦         «         *         *         * 

(c)(1)  Department  of  the  Interior  (DOI) 
pipelines,  as  defined  in  §  250.1001. 
must  meet  the  requirements  in 
§§  250.1000  through  250.1008. 

(2)  A  pipeline  right-of-way  grant 
holder  must  identify  in  writing  to  the 
Regional  Supervisor  the  operator  of  any 
pipeline  located  on  its  right-of-wav.  if 
the  operator  is  different  from  the  right- 
of-way  grant  holder. 

(3)  A  producing  operator  must 
identify  for  its  own  records,  on  all 
existing  pipelines  located  on  its  lease  or 
right-of-way,  the  specific  points  at 
which  operating  responsibility  transfers 
to  a  transporting  operator. 

(i)  Each  producing  operator  must,  if 
practical,  durably  mark  all  of  its  above- 
water  transfer  points  by  April  14,  1999 
or  the  date  a  pipeline  begins  service, 
whichever  is  later. 

(ii)  If  it  is  not  practical  to  durably 
mark  a  transfer  point,  and  the  transfer 
point  is  located  above  water,  then  the 
operator  must  identify  the  transfer  point 
on  a  schematic  located  on  the  facility. 

(iii)  If  a  transfer  point  is  located  below 
water,  then  the  operator  must  identifv- 
the  transfer  point  on  a  schematic  and 
provide  the  schematic  to  MMS  upon 
reouest. 

(iv)  If  adjoining  producing  and 
transporting  operators  cannot  agree  on  a 
transfer  point  by  April  14,  1999,  the 
MMS  Regional  Supervisor  and  the 
Department  of  Transportation  (DOT) 
Office  of  Pipeline  Safety  (OPS)  Regional 
Director  may  jointly  determine  the 
transfer  point. 

(4)  The  transfer  point  serves  as  a 
regulatory  boundary.  An  operator  may 
write  to  the  MMS  Regional  Supervisor 
to  request  an  exception  to  this 
requirement  for  an  individual  facilitv  or 
area.  The  Regional  Supervisor,  in 
consultation  with  the  OPS  Regional 
Director  and  affected  parties,  may  grant 
the  request. 
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(5)  Pipeline  segments  designed, 
constructed,  maintained,  and  operated 
under  DOT  regulations  but  transferring 
toDOI  regulation  as  of  October  16,  1998. 
may  continue  to  operate  under  DOT 
design  and  construction  requirements 
until  significant  modifications  or  repairs 
are  made  to  those  segments.  After 
October  16,  1998,  MMS  operational  and 
maintenance  requirements  will  apply  to 

those  segments. 

***** 

3.  In  §250.1001,  a  definition  of  the 
term  "DOI  pipelines"  is  added  in 
alphabetical  order  as  follows: 

§250.1001     Definitions. 

***** 

DOI  pipeline  refers  to  a  pipeline 
e.xtending  upstream  from  a  point  on  the 
OCS  where  operating  responsibility 
transfers  from  a  producing  operator  to  a 
transporting  operator. 
***** 

4.  Section  250.1007  is  amended  by 
revising  the  heading,  revising  paragraph 
(a)  introductory  text,  and  adding  a  new 
sentence  at  the  end  of  paragraph  (a)(2) 
to  read  as  follows: 

§  250.1007    What  to  include  in  applications. 

(a)  Applications  to  install  a  lease  term 
pipeline  or  for  a  pipeline  right-of-way 
grant  must  be  submitted  in 
quadruplicate  to  the  Regional 
Supervisor.  Right-of-way  grant 
applications  must  include  an 
identification  of  the  operator  of  the 
pipeline.  Each  application  must  include 
the  following: 
***** 

(2)   *    *   *  The  schematic  must 
indicate  the  point  on  the  OCS  at  which 
operating  responsibility  transfers 
between  a  producing  operator  and  a 
transporting  operator. 
***** 

(FR  Doc.  98-21945  Filed  8-14-98;  8:45  am] 

BILLING  CODE  4310-MR-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  083-0072a;  FRL-613&-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Kern 
County  Air  Pollution  Control  District, 
San  Joaquin  Valley  Unified  Air 
Pollution  Control  District,  South  Coast 
Air  Quality  Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 


summary:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan  (SIP).  The 
revisions  concern  rules  from  the 
following  districts:  Kern  Countv  Air 
Pollution  Control  District  (KCAPCD). 
San  loaquin  Vallev  Unified  Air 
Pollution  Controlbistrict  (SJVU.^PCD). 
and  South  Coast  Air  Qualitv 
Management  District  (SCAQMD).  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
rules  is  to  regulate  emissions  of  volatile 
organic  compounds  (V'OCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act.  as  amended  in  1990 
(CAA  or  the  Act).  The  rules  control  VOC 
emissions  from  wastewater  separators, 
rubber  tire  manufacturijig,  and  soil 
decontamination  operations.  Thus.  EPA 
is  finalizing  the  approval  of  these  rules 
into  the  California  SIP  under  provisions 
of  the  CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  This  rule  is  effective  on  October 
16,  1998  without  further  notice,  unless 
EPA  receives  relevant  adverse 
comments  by  September  16.  1998.  If 
EPA  receives  such  comment,  then  it  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  IX  office  listed  below.  Copies  of 
the  rules  and  EPA's  evaluation  report 
for  each  rule  are  available  for  public 
inspection  at  EPA's  Region  IX  office 
during  normal  business  hours.  Copies  of 
the  submitted  rules  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Office  (AIR-^).  Air 

Division,  U.S.  Environmental 

Protection  Agency,  Region  IX.  75 

Hawthorne  Street,  San  Francisco.  CA 

94105 
Environmental  Protection  Agency.  Air 

Docket  (6102),  401  •'M"  Street," S.W.. 

Washington,  D.C.  20460 
California  Air  Resources  Board, 

Stationarv'  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812 
Kern  County  Air  Pollution  Control 

District,  2700  M  Street,  Suite  290, 

Bakersfield,  CA  93301 
San  Joaquin  Unified  Air  Pollution 

Control  District,  1999  Tuolumne 

Street.  Suite  200,  Fresno.  CA  93721 
South  Coast  Air  Qualitv  Management 

District,  21865  E.  Copley  Drive. 

Diamond  Bar,  CA  91765 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Bowlin,  Rulemaking  Office 


(AIR-4).  .Air  Division.  U.S. 
Environmental  Protection  Agencv. 
Region  IX.  75  Hawthorne  Street.  San 
Francisco.  CA  94105.  Telephone:  (415) 
744-118H. 

SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  being  approved  into  the 
California  SIP  include  KCAPCD  Rule 
414.  Wastewater  Separators;  SjfV'U.APCD 
Rule  4681.  Rubber  Tire  .Manufacturing. 
and  SCAQMD  Rule  1166.  Volatile 
Organic  Compound  Emissions  from 
Decontamination  ot  Soil.  These  rules 
were  submitted  bv  the  California  Air 
Resources  Board  (CARB)  to  EPA  on  May 
10.  1996;  May  24,  1994;  and  October  13, 
1995.  respectively. 

II.  Background 

On  Marc.li  3.  1978.  EP.A  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  [1977  Act  or 
pre-amended  .Act),  that  included  the 
San  Joaquin  Valley  Area  '  and  the  Los 
Angeles-South  Coast  .Mr  Basin  Area.  43 
FR  8964.  40  CFR  81.305   On  May  26. 
1988.  EP.-\  notified  the  Governor  of 
California,  pursuant  to  section 
no(a)(2)(H)  of  the  1977  Act,  that  these 
areas'  portions  of  the  California  SIP 
were  inadequate  to  attain  and  maintain 
the  ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).-  On 
November  15,  1990.  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Pub.  L.  101-549.  104  Stat.  2399. 
codified  at  42  U  S.C  7401-7671q.  In 
amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (R.ACT)  rules  for 
ozone  and  established  a  deadline  of  Ma\ 
15,  1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(.'\)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  R.ACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 


'  Kern  Countv  is   i.fri'e,:  .n  !.*ip  Sin  loaquin  Valley 
.•\rea  and  (he  Sou:.'ieast  De.sert  .^ir  Basin  .M  the 
time.  SrVUAPCD  did  noT  exist,  and  KCAPCD  had 
jurisdiction  over  all  of  Kern  County.  The  San 
loaquin  Valley  .^rea  portion  of  Kern  County  wa.s 
designated  nonattainment-  The  Southeast  Desert  Air 
Basin  portion  of  Kern  County  was  designated  as 
unclassified. 

5  EPA's  SIP-Call  applied  to  al!  of  the  KCAPCD. 
including  the  Southeast  Deser;  Air  Basin  portion  of 
Kern  Countv. 
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guidance.'  EPA"s  SIP-Call  used  that 
guidance  to  indicate  the  necessarv 
corrections  for  .spec:ific  nonattainment 
areas. 

The  San  Joaquin  Valley  Area  is 
classified  as  serious,  and  the  Los 
Angeles-South  Coast  Air  Basin  Area  is 
classified  as  extreme:  therefore,  these 
areas  were  suhject  to  the  section 
182(a)(2)(A)  RACT  fix-up  requirement 
and  the  May  15.  1991  deadluie  This 
Federal  Register  action  for  the 
SCAQMD  exchides  the  Los  Angeles 
County  portion  of  the  Southeast  Desert 
.■\QMA,  otherwise  known  as  the 
Antelope  Valley  Region  in  Los  Angeles 
County,  which  is  now  under  the 
jurisdiction  of  the  .-Xntelope  Vallev  Air 
Polkition  Control  District  as  of  July  1, 
igQ?.-*  The  Southeast  Desert  Air  Basin 
portion  of  Kern  County  is  also  classified 
as  serious:  however,  this  area  was  not  a 
pre-amendment  nonattainment  area." 
.•\hhough  the  Southeast  Desert  Air  Basin 
portion  of  Kern  County  was  not  subject 
to  the  statutory  R-^CT  fix-up 
requirement,  it  is  still  subject  to  the 
requirements  of  EPA's  SIP-Call.  See 
footnote  2.  The  substantive 
requirements  of  the  SIP-Call  are  the 
same  as  those  of  the  section  182(a)(2)(A) 
R\CT  fix-up  requirement. 

On  March  20.  1991  the  SJVUAPCD 
was  formed.  The  SfVUAPCD  has 
authority  over  the  San  Joaquin  Valley 
Area,  including  the  Kern  County 
portion.  KC.APCD  retained  authority 
over  the  Southeast  Desert  Air  Basin 
portion  of  Kern  Countv.  See  footnote  1. 

The  State  of  California  submitted 
manv  revised  RACT  rules  for 


•  .^^long  other  things,  the  pre-amendment 
guicance  consists  of  those  portions  of  the  proposed 
Post- 1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  4rj044  (November  24.  1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints. 
Deficiencies,  and  Deviations.  Clarification  to 
Appendi.x  D  of  November  24.  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  Mav  25.  1988); 
and  the  existing  control  technique  guidelines 
(CTCs). 

^The  State  has  recently  changed  the  names  and 
boundaries  of  the  air  basins  located  within  the 
Southeast  Desert  Modified  AQMA.  Pursuant  to 
State  regulation  the  Coachella-San  lacinto  Planning 
Area  is  now  part  of  the  Salton  Sea  .^ir  Basin  (17 
Cal.  Code.  Reg.  §60114);  the  Victor  Valley/Barslow 
region  in  San  Bernardino  County  and  the  Antelope 
Valley  Region  in  Los  Angeles  Countv  are  a  part  of 
the  Mojave  Desert  Air  Basin  (17  Cal.  Code.  Reg. 
§  60109).  In  addition,  in  1996  the  California 
Legislature  established  a  new  local  air  agencv.  the 
Antelope  Valley  ,-\ir  Pollution  Control  District,  to 
have  the  responsibility  for  local  air  pollution 
planning  and  measures  in  the  Antelope  Valley 
Region  (California  Health  &  Safety  Code  §40106). 

'The  San  Joaquin  Valley  Area  and  the  Los 
Angeles-South  Coast  Air  Basin  Atea  retained  their 
nonattainment  designations  and  were  classified  by 
operation  of  law  pursuant  to  sections  107(d)  and 
181(a)  upon  the  date  of  enactment  of  theCAA.  The 
Southeast  Desert  .Mr  Basin  portion  of  Kern  County 
was  designated  nonattainment  on  November  6. 
1991.  See  56  FR  56694  (November  6.  1991). 


incorporation  into  its  SIP  on  May  10, 
199fi;  May  24.  1994:  and  October  13, 
199,5,  including  the  rules  being  acted  on 
in  this  document.  This  document 
addresses  EPA's  direct-final  action  for 
KCAPCD  Rule  414,  Wastewater 
Separators:  SJVUAPCD  Rule  4681, 
Rubber  Tire  Manufacturing;  and 
SCAQMD  Rule  1166,  Volatile  Organic 
Compound  Emissions  from 
Decontamination  of  Soil.  KCAPCD 
adopted  Rule  414  on  March  7.  1996. 
SrV'UAPCD  adopted  Rule  4681  on 
December  16,  1993.  SCAQMD  adopted 
Rule  1166  on  July  14.  1995.  These 
submitted  rules  were  found  to  be 
complete  on  July  19.  1996:  July  14, 
1994;  and  November  28,  1995  pursuant 
to  EPA's  completeness  criteria  that  are 
set  forth  in  40  CFR  part  51.  Appendix 
V  "^  and  are  being  finalized  for  approval 
into  the  SIP. 

KCAPCD  Rule  414  controls  VOC 
emissions  from  petroleum  refinery 
wastewater  .separators.  SJVUAPCD  Rule 
4681  controls  VOC  emissions  from 
rubber  tire  and  recapping  treadstock 
manufacturing  facilities.  SCAQMD 
controls  VOC  emissions  frorh  soil 
decontamination  operations.  V'OCs 
contribute  to  the  production  of  ground   . 
level  ozone  and  smog.  These  rules  were 
originally  adopted  as  part  of  districts' 
efforts  to  achieve  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone  and  in  response  to  EPA's  SIP- 
Call.  The  following  is  EPA's  evaluation 
and  final  action  for  the.se  rules. 

III.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
3.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules.  EPA  prepared  a  .series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 


"EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and,  pursuant  to 
section  HO(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 


requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to 
KCAPCD  Rule  414  is  entitled  "Control 
of  Refinery  Vacuum  Producing  Systems, 
Wastewater  Separators  and  Process  Unit 
Turnarounds"  (EPA-450/2-77-025). 
The  CTG  applicable  to  SJUVAPCD  Rule 
4681  is  entitled  "Control  of  Volatile 
Organic  Emissions  from  Manufacture  of 
Pneumatic  Rubber  Tires"  (EPA-450/2- 
78-030).  For  some  source  categories, 
such  as  soil  decontamination 
operations,  EPA  did  not  publish  a  CTG. 
Therefore,  there  is  no  CTG  applicable  to 
SCAQMD  Rule  1166.  In  such  cases. 
State  and  local  agencies  determine  what 
controls  are  required  to  satisfy  the 
RACT  requirement  by  reviewing  the 
operations  of  facilities  within  the 
affected  source  category.  In  that  review, 
the  technological  and  economic 
feasibility  of  the  proposed  controls  are 
considered.  In  addition,  for  both  CTG 
and  non-CTG  source  categories,  EPA  has 
issued  policy  documents,  such  as  the 
Blue  Book  referred  to  in  footnote  3,  to 
ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

On  May  13.  1993,  EPA  approved  into 
the  SIP  a  version  of  KCAPCD  Rule  414, 
Wastewater  Separators,  that  had  been 
adopted  by  KCAPCD  on  May  6,  1991. 
The  submitted  version  of  Rule  414 
includes  the  following  significant 
changes  from  the  current  SIP: 

•  Modified  the  definition  of  Volatile 
Organic  Compound  (VOCj. 

•  Changed  the  basis  for  exemption  to 
a  vapor  pressure  and  throughput  cutoff. 

On  June  23,  1994.  EPA  approved  into 
the  SIP  a  version  of  SJVUAPCD  Rule 
4681.  Rubber  Tire  Manufacturing,  that 
had  been  adopted  by  SJVAPCD  on  May 
16,  1991.  The  submitted  version  of  Rule 
4681  includes  the  following  significant 
changes  from  the  current  SIP: 

•  Changed  the  rule  number  (from 
Rule  468.1  to  Rule  4681)  and  the  rule 
format. 

•  Added  test  methods  and 
procedures. 

There  is  currently  no  version  of 
SCAQMD  Rule  1166,  Volatile  Organic 
Compound  Emissions  from 
Decontamination  of  Soil,  in  the  SIP.  On 
February  12.  1993,  EPA  proposed 
limited  approval  and  limited 
disapproval  of  the  version  of  Rule  1166 
adopted  by  SCAQMD  on  August  5,  1988 
and  submitted  by  CARB  on  March  26, 
1990.  EPA  will  not  finalize  action  on 
this  previous  submittal  of  SCAQMD 


Federal  Register/Vol.  63,  No.  158/Monday,  August  17,  1998/Rules  and  Regulations  43883 


Rule  1166  because  today's  action  on  the 
October  13,  1995  submittal  of  Rule  1166 
supersedes  EPA's  earlier  proposed 
action. 

SCAQMD  Rule  1166  includes  the 
following  provisions: 

•  Notification  and  monitoring 
requirements  for  persons  excavating 
underground  storage  tanks. 

•  Mitigation  plan  requirements  for 
persons  handling  VOC-contaminated 
soil. 

•  Control  requirements  for  persons 
treating  contaminated  soil. 

•  Prohibition  of  uncontrolled  aeration 
of  contaminated  soil. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
KCAPCD  Rule  414,  Wastewater 
Separators;  SJVUAPCD  Rule  4681, 
Rubber  Tire  Manufacturing;  and 
SCAQMD  Rule  1166,  Volatile  Organic 
Compound  Emissions  from 
Decontamination  of  Soil,  are  being 
approved  under  section  110{k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective  October 
16,  1998  without  further  notice  unless 
the  Agency  receives  relevant  adverse 
comments  by  September  16,  1998. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  notice 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  October  16, 
1998  and  no  further  action  will  be  taken 
on  the  proposed  rule. 


rv.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

This  final  rule  is  not  subject  to  E.O. 
13045,  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
E.O. 12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certif\' 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
fiexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  ?uch 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SlOO 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 


EPA  has  determined  that  this 
approval  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  e^  seq..  as  added  by  the  Small 
Business  Regulaton,'  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  16,  1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1,  1982. 
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Dated:  [ulv  29.  1998. 
Nora  L.  McGee, 

Acting  Regional  Administrator.  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U  S  C.  7401  et  seq. 
Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c){197)(i)(C)(i), 
(225)(i)(A)(3},  and  (231)(iJ(B)(3}  to  read 
as  follows: 

§  52.220    Identification  of  plan. 

ft  A  *  *  * 

(c)  •   *   * 
(197)  *    *    * 


•       *       * 


(C)  *   *   * 

(2)  Rule  4681,  adopted  on  December 
16. 1993. 


*  * 


(225)  *    *    * 
(i)  *    *   * 
(A)  *    *    * 

(J)  Rule  1166,  adopted  on  July  14, 
1995. 

***** 

(231)  *    *    * 
(i)*    *    • 
(B)*   •   • 

(3)  Rule  414.  adopted  on  March  7, 
1996. 

***** 

(FR  Doc  9S-21900  Filed  8-14-98.  8:45  am] 

BILUNG  CODE  t560-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  187-0076a;  FRL-6137-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Mojave 
Desert  Air  Quality  Management 
District,  San  Diego  County  Air 
Pollution  Control  District,  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District,  South  Coast  Air  Quality 
Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan.  The 
revisions  concern  rules  from  the 


following  districts:  Mojave  Desert  Air 
Qualitv  Management  District 
(MDAQMD),  San  Diego  County  Air 
Pollution  Control  District  (SDCAPCD), 
San  Joaquin  Valley  Unified  Air 
Pollution  Control  District  (SfVUAPCD), 
and  South  Coast  Air  Quality 
Management  District  (SCAQMD).  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
rules  is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  The  rules  control  VOC 
emissions  from  aerospace  coating 
operations.  Thus,  EPA  is  finalizing  the 
approval  of  these  rules  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 

DATES:  This  rule  is  effective  on  October 
16,  1998  without  further  notice,  unless 
EPA  receives  relevant  adverse 
comments  by  September  16,  1998.  If 
EPA  received  such  comment,  then  it 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 

ADDRESSES:  Comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  IX  office  listed  below.  Copies  of 
the  rules  and  EPA's  evaluation  report 
for  each  rule  are  available  for  public 
inspection  at  EPA's  Region  IX  office 
during  normal  business  hours.  Copies  of 
the  submitted  rules  are  available  for 
inspection  at  the  following  locations: 

Rulemaking  Office  (AIR-4),  Air 

Division,  U.S.  Environmental 

Protection  Agency,  Region  IX,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105. 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,' S.W.. 

Washington,  D.C.  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95814. 
Mojave  Desert  Air  Quality  Management 

District,  15428  Civic  Drive,  Suite  200, 

Victon'ille.  CA  92392. 
San  Diego  County  Air  Pollution  Control 

District,  9150  Chesapeake  Drive,  San 

Diego,  CA  92123-1096. 
San  Joaquin  Valley  Unified  Air 

Pollution  Control  District,  1999 

Tuolumne  Street,  Suite  200,  Fresno, 

CA  93721. 
South  Coast  Air  Quality  Management 

District,  21865  E  Copley  Drive, 

Diamond  Bar,  CA  91765. 


FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Office, 
AIR-4,  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1197. 

SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  being  approved  into  the 
California  SIP  include:  MDAQMD  Rule 
1118,  Aerospace  Vehicle  Parts  and 
Products  Coating  Operations;  SDCAPCD 
Rule  67.9,  Aerospace  Coating 
Operations;  SJVUAPCD  Rule  4605, 
Aerospace  Assembly  and  Component 
Manufacturing  Operations;  and 
SCAQMD  Rule  1124,  Aerospace 
Assembly  and  Component 
Manufacturing  Operations.  These  rules 
were  adopted  by  the  local  air  pollution 
control  agencies  on  October  28,  1996; 
April  30,  1997;  December  19,  1996;  and 
December  13, 1996,  respectively.  The 
above  rules  were  submitted  by  the 
California  Air  Resources  Board  to  EPA 
on  November  26,  1996;  August  1,  1997; 
March  10,  1998;  and  August  1,  1997; 
respectively. 

II.  Background 

On  March  3,  1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
Mojave  Desert  portfbn  of  San 
Bernardino  County,  San  Diego  County, 
the  South  Coast  Air  Basin  and  the  San 
Joaquin  Valley  Air  Basin  which 
encompassed  the  following  eight  air 
pollution  control  districts  (APCDs): 
Fresno  County  APCD,  Kern  County 
APCD,'  King  County  APCD,  Madera 
County  APCD,  Merced  County  APCD, 
San  Joaquin  County  APCD,  Stanislaus 
County  APCD,  and  Tulare  County.  See 
43  FR  8964,  40  CFR  81.305.  Because 
some  of  these  areas  were  unable  to  meet 
the  statutory  attainment  date  of 
December  31,  1982,  California  requested 
under  section  172(a)(2)',  and  EPA 
approved,  an  extension  of  the 
attainment  date  to  December  31.  1987. •^ 
See  40  CFR  52.222.  On  May  26,  1988, 
EPA  notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 


'At  that  time.  Kern  County  included  portions  of 
two  air  basins:  The  San  Joaquin  Valley  Air  Basin 
and  the  Southeast  Desert  Air  Basin.  The  San 
Joaquin  Valley  Air  Basin  portion  of  Kern  County 
was  designated  as  nonattainment,  and  the  Southeast 
Desert  Air  Basin  portion  of  Kern  Countv  was 
designated  as  unclassified.  See  40  CFR  81.305 
(1991). 

^This  extension  was  not  requested  for  the 
following  counties;  Kern.  King.  Madera,  Merced, 
and  Tulare.  Thus,  the  attainment  date  for  these 
counties  remained  December  31.  1982. 


Federal  Register/ Vol.  63,  No.   158/Monday.  August  17.  1998/Rules  and  Regulations  43885 


1977  Act.  that  the  above  districts' 
portions  of  the  California  SIP  were 
inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Cail).  On 
November  15,  1990,  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Pub.  L.  101-549,  104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q.  In 
amended  section  182(a)(2){A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15,  1991  for  states  to  submit  corrections 
of  those  deficiencies. 

The  SJVUAPCD  was  formed  on  March 
20,  1991.  The  SJVUAPCD  has  authority 
over  the  San  Joaquin  Valley  Air  Basin 
which  includes  all  of  the  above  eight 
counties  except  for  the  Southeast  Desert 
Air  Basin  portion  of  Kem  County, 
which  remains  under  jurisdiction  of  the 
Kern  County  Air  Pollution  Control 
District. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172  (b) 
as  interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Mojave  Desert  portion  of  San 
Bernardino  County  is  classified  as 
severe;  San  Diego  County  is  classified  as 
serious;  the  San  Joaquin  Valley  Area  is 
classified  as  serious;  and  the  South 
Coast-LA  Basin  is  classified  as 
extreme;  '•  therefore,  these  areas  were 
subject  to  the  RACT  fix-up  requirement 
and  the  May  15,  1991  deadline.  This 
Federal  Register  action  for  the  South 
Coast  Air  Quality  Management  District 
excludes  the  Los  Angeles  County 
portion  of  the  Southeast  Desert  AQMA, 
otherwise  known  as  the  Antelope  Valley 
Region  in  Los  Angeles  County,  which  is 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24.  1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints. 
Deficiencies,  and  Deviations.  Clarification  to 
Appendix  D  of  November  24.  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25.  1988): 
and  the  existing  control  technique  guidelines 
(CTGs). 

"The  Mojave  Desert.  San  Diego  County.  San 
Joaquin  Valley  Area,  and  South  Coast  Air  Basin 
retained  that  designation  of  nonattainment  and 
were  classified  by  operation  of  law  pursuant  to 
sections  107(d)  and  181(a)  upon  the  date  of 
enactment  of  the  CAA.  See  56  FR  56694  (November 
6.  1991). 


now  under  the  jurisdiction  of  the 
Antelope  Vallev  Air  Pollution  Control 
District  as  of  July  1,  1997.-" 

The  State  of  California  submitted 
many  revised  R,^CT  rules  for 
incorporation  into  its  SIP  on  November 
26,  1996;  August  1,  1997;  March  10, 
1998;  including  the  rules  being  acted  on 
in  this  document.  This  document 
addresses  EPA's  direct-final  action  for 
MDAQMD  Rule  1118,  Aerospace 
Vehicle  Parts  and  Products  Coating 
Operations;  SDCAPCD  Rule  67.9, 
Aerospace  Coating  Operations; 
SJVUAPCD  Rule  4605,  Aerospace 
Assembly  and  Component 
Manufacturing  Operations;  and 
SCAQMD  Rule  1124,  Aerospace 
Assembly  and  Component 
Manufacturing  Operations. 

MDAQMD  adopted  Rule  1118, 
Aerospace  Vehicle  Parts  and  Products 
Coating  Operations  on  October  28,  1996; 
SDCAPCD  adopted  Rule  67.9, 
Aerospace  Coating  Operations  on  April 
30,  1997;  SJVUAPCD  adopted  Rule 
4605,  Aerospace  Assembly  and 
Component  Manufacturing  Operations 
on  December  19,  1996;  and  SCAQMD 
adopted  Rule  1124,  Aerospace 
Assembly  and  Component 
Manufacturing  Operations  on  December 
13,  1996.  These  submitted  rules  were 
found  to  be  complete  on  Februarv  3. 
1997  (MDAQMD  Rule  1118),  September 
30,  1997  (SDCAPCD  Rule  67.9  and 
SCAQMD  Rule  1124),  and  Mav  21,  1998 
(SJVUAPCD  Rule  4605)  pursuant  to 
EPA's  completeness  criteria  that  are  set 
forth  in  40  CFR  part  51  Appendix  V* 
and  are  being  finalized  for  approval  into 
the  SIP. 

The  above  rules  reduce  VOC 
emissions  from  aircraft  and  aerospace 
coating,  assembly,  cleaning  and  rework 
operations.  VOCs  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  These  rules  were  originally 
adopted  as  part  of  each  district's  effort 
to  achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 
and  in  response  to  EPA's  SIP-Call  and 


'The  State  has  recently  changed  the  names  and 
boundaries  of  the  air  basins  located  within  the 
Southeast  Desert  .Modified  AQMA.  Pursuant  to 
State  regulation  the  Coachella-San  lacinto  Planning 
.■\rea  is  now  part  of  the  Salton  Sea  Air  Basin  (17 
Cal.  Code.  Reg.  §60114):  the  Victor  Valley/Barstow 
region  in  San  Bernardino  County  and  Antelope 
Valley  Region  in  Los  Angeles  County  is  a  part  of 
the  Mojave  Desert  .Mr  Basin  (17  Cal.  Code.  Reg. 
§60109).  In  addition,  in  1996  the  California 
Legislature  established  a  new  local  air  agency,  the 
Antelope  Valley  Air  Pollution  Control  District,  to 
have  the  responsibility  for  local  air  pollution 
planning  and  measures  in  the  .^ntelope  Vallev 
Region  (California  Health  &  Safety  Code  §  401061. 

*EP.A  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(.'\)  of  the  C.\.^.  revised  the  criteria 
on  .August  26.  1991  (56  FR  42216). 


the  section  182(a)(2)(A)  CAA 
requirement  The  following  is  EPA's 
evaluation  and  final  action  for  these 
rules. 

III.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  lor 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
3.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary- 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules.  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up  "  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to  all 
of  these  rules.  "Control  of  Volatile 
Organic  Compound  Emissions  from 
Coating  Operations  of  Aerospace 
Manufacturing  and  Rework 
Operations,  "  was  finalized  on  March  27. 
1998  (see  63  FR  15006).  Further 
interpretations  of  EPA  policy  are  found 
in  the  Blue  Book,  referred  to  in  footnote 
3.  In  general,  these  guidance  documents 
have  been  set  forth  to  ensure  that  VOC 
rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

There  is  currentlv  no  version  of 
MDAQMD  1118,  Aerospace  Vehicle 
Parts  and  Products  Coating  Operations 
in  the  SIP.  The  submitted  rule  includes 
the  following  provisions: 

•  Definitions  needed  to  clarify  the 
terms  used  in  the  rule. 

•  VOC  limits  for  coatings,  solvents, 
and  strippers. 

•  Requirements  for  application 
equipment,  labeling  of  product 
containers,  and  storage  and  clean-up 
specifications. 

•  Exemptions  for  small  users,  touch- 
up  and  repair,  laboratory  testing,  and 
products  supplied  in  aerosol  containers. 

•  Recordkeeping  and  test  methods  for 
compliance  verification. 
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On  October  3.  1984.  EPA  approved 
into  the  SIP  a  version  of  Rule  67.9, 
Aerospace  Coating  Operations  that  had 
t)een  adopted  bv  the  SDCAPCD  on 
August  24,  1983.  SDCAPCD  submitted 
Rule  R7.9.  Aerospace  Coating 
Operations,  which  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  The  perchloroethylene  content  limit 
for  maskant  was  removed  because  EPA 
added  it  to  the  exempt  compound  list. 

•  V'OC  content  limits  were  increased 
for  some  coatings  to  reflect  the  current 
availability  of  those  coatings.  Because 
some  of  the  coating  limits  are  less 
stringent  than  the  SIP-approved  rule, 
the  District  prepared  a  demonstration 
showing  that  overall,  the  submitted  rule 
will  get  greater  emission  reductions 
than  the  existing  rule. 

•  Several  new  categories  of  maskants 
were  added. 

•  Recordkeeping  requirements  were 
revised. 

•  Several  existing  test  methods  were 
revised  and  a  few  added. 

Currently,  there  is  no  SJVUAPCD  Rule 
460.5.  Aerospace  Assembly  and 
Component  Coating  Operations,  SIP 
rule.  The  submitted  rule  includes  the 
following  provisions; 

•  V'OC  content  limits  for  aerospace 
coatings  and  adhesives. 

•  VOC  content  and  VOC  composite 
vapor  pressure  limits  for  coating 
strippers. 

•  Requirements  for  evaporative  loss 
minimization  during  surface  cleaning 
and  coating  application  equipment 
cleaning. 

•  An  add-on  control  equipment 
option  in  lieu  of  meeting  the 
requirements  for  aerospace  coatings  and 
adhesives  and  evaporative  loss 
minimization. 

•  Administrative  requirements  for 
recordkeeping,  and  test  methods  for 
compliance  determinations. 

On  May  6,  1996,  EPA  approved  into 
the  SIP  a  version  of  Rule  1124, 
Aerospace  Assembly  and  Component 
Manufacturing  Operations,  that  had 
been  adopted  by  SCAQMD  on  January 
13.  1995.  The  revised  SCAQMD  Rule' 
1124  includes  the  following  significant 
changes  from  the  current  SIP  rule: 

•  The  applicability  has  been 
expanded  to  clarify  that  aircraft 
operators,  aircraft  maintenance,  and 
service  facilities  are  subject  to  the  rule. 

•  New  sub-categories  were 
established  for  primers,  adhesive 
bonding  primers,  and  fuel-tank  coatings. 

•  The  effective  compliance  date  for 
several  coating  categories  were  extended 
because  SCAQMD  believes  that 
compliant  coatings  are  not  currently 
available. 


•  A  limited  exemption  was  added  for 
non-spray  applications  of  rubber  fuel- 
tank  coatings  until  January  2002. 

EPA  has  evaluated  these  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA.  EPA 
regulations,  and  EPA  policy.  Therefore, 
MDAQMD  Rule  1118.  Aerospace 
Vehicle  Parts  and  Products  Coating 
Operations:  SDCAPCD  Rule  67.9, 
Aerospace  Coating  Operations: 
SJVLfAPCD  Rule  4605,  Aerospace 
Assembly  and  Component 
Manufacturing  Operations;  and 
SCAQMD  Rule  1124,  Aerospace 
Assembly  and  Component 
Manufacturing  Operations  are  being 
approved  under  section  110(a)  and  part 
D.  The  rules  are  inconsistent  with  the 
recently  issued  CTG  for  the  source 
category:  however,  EPA  will  be 
publishing  a  Federal  Register  document 
in  the  near  future  that  will  specify 
deadlines  for  these  Districts  to  resubmit 
rules  to  meet  the  CTG  and  to  require 
sources  to  comply  with  limitations  and 
work  practices. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective  October 
16,  1998  without  further  notice  unless 
the  Agency  receives  relevant  adverse 
comments  by  September  16,  1998. 

If  the  EPA  received  such  comments, 
then  EP.'\  will  publish  a  timely 
withdrawal  of  the  direct  final  rule 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  rule.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  October  16, 
1998  and  no  further  action  will  be  taken 
on  the  proposed  rule. 


IV.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

The  final  rule  is  not  subject  to  E.O. 
13045,  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
E.O.  12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976):  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 
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EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
govermnents  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307[b)(l)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  16,  1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  time  within  which  a  petition  for 
judicial  review  may  be  filed,  and  shall 
not  postpone  the  effectiveness  of  such 
rule  or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
hitergovemmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1,  1982. 


Dated:  July  23.  1998. 
Clyde  Morris, 

Acting  Regional  Administrator,  Region  IX. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(242)(i)(A)(i), 
(c)(248)(i)(A)(2),  (c)(248)(i)(B)(l),  and 
(c)(254)(i)(A)(2)  to  read  as  follows: 

§  52.220    Identification  of  plan. 

***** 

(c)  *   *    * 

(242)  *    *    * 
(i)*    *    * 

(A)  Mojave  Desert  AQMD. 
[1]  Rule  1118,  adopted  on  October  28, 
1996. 


(248)  *    •    * 

(i)  *    *    * 

(A)*    *   • 

(2)  Rule  67.9,  adopted  on  April  30, 
1997. 

(B)  South  Coast  AQMD. 

[1]  Rule  1124,  adopted  on  December 
13,  1996. 


*       * 
*        *        * 

*       * 


(254)  * 

(i) 

(A)* 

(2)  Rule  4605,  adopted  on  December 
19,  1991  and  amended  on  December  19, 
1996. 


[PR  Doc.  98-21898  Filed  8-14-98;  8:45  am] 

BILLING  CODE  ft560-SO-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  225  and  252 
[DFARSCase98-D016] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Waiver  of  10 
U.S.C.  2534— United  Kingdom 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DEARS)  to  implement  a  waiver  of 
domestic  source  restrictions  for  certain 


defense  items  produced  in  the  United 
Kingdom.  The  waiver  was  executed  by 
the  Under  Secretary  of  Defense 
(Acquisition  and  Technology)  and 
became  effective  on  August  4,  1998. 
DATES:  Effective  date:  August  17,  1998. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  October  16,  1998.  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council.  Attn: 
Ms.  Amy  Williams,  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telefax  (703)  602-0350. 

E-mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 
dfars@acq.osd.mil 

Please  cite  DEARS  Case  98-D016  in 
all  correspondence  related  to  this  issue. 
E-mail  comments  should  cite  DEARS 
Case  98— D016  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Amy  Williams,  (703)  602-0131. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  amends  DEARS 
Subpart  225.70  and  the  clauses  at 
DEARS  252.225-7016  and  252.225- 
7029  to  implement  a  waiver  of  the 
domestic  source  restrictions  of  10  U.S  C. 
2534(a)  for  certain  defense  items 
produced  in  the  United  Kingdom.  A 
notice  of  the  waiver  was  published  in 
the  Federal  Register  on  July  20,  1998 
(63  ER  38815).  This  rule  amends  DEARS 
guidance  pertaining  to  the  acquisition  of 
air  circuit  breakers  for  naval  vessels, 
ball  and  roller  bearings,  and  totally 
enclosed  lifeboats.  Anchor  and  mooring 
chain,  which  is  covered  by  the  waiver, 
is  not  addressed  in  this  rule,  as  the  more 
stringent  defense  appropriations  act 
restrictions  on  the  acquisition  of  anchor 
and  mooring  chain  presently  take 
precedence  over  the  restrictions  of  10 
U.S.C.  2534.  The  other  items  listed  in 
the  July  20,  1998,  notice  of  waiver  are 
not  covered  in  the  DEARS  and, 
therefore,  are  not  addressed  in  this  rule. 

B.  Regulatory  Flexibility  Act 

This  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.' 
because  there  are  no  known  small 
business  manufacturers  of  the  restricted 
air  circuit  breakers;  defense 
appropriations  acts  presently  impose 
domestic  source  restrictions  on  the 
acquisition  of  totally  enclosed  lifeboats 
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and  noncommercial  ball  and  roller 
bearings;  and  the  restrictions  of  10 
U.S.C.  2534(a)  do  not  apply  to 
acquisitions  of  commercial  items 
incorporating  ball  or  roller  bearings.  An 
initial  regulatory  flexibility  analysis  has. 
therefore,  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments 
should  be  submitted  separately  and 
should  cite  DFARS  Case  98-0016  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  e.xist 
to  publish  this  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  interim  rule  implements 
a  waiver  of  the  domestic  source 
restrictions  of  10  U.S.C.  2534(a)  for 
certain  items  manufactured  in  the 
United  Kingdom.  The  Under  Secretary 
of  Defense  (.Acquisition  and 
Technology)  has  determined  that 
application  of  the  limitation  at  10  U.S.C. 
2534(a)  impedes  the  reciprocal 
procurement  of  defense  items  under 
DoD's  memorandum  of  understanding 
with  the  United  Kingdom.  The  waiver 
became  effective  on  August  4.  1998. 
Cf)mments  received  in  response  to  the 
publication  of  this  interim  rule  will  be 
considered  in  formulating  the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  225  and 
252 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor.  Deferrie  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Parts  225  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  225  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  ana  48  CFR 

Chapter  1. 

PART  225— FOREIGN  ACQUISITION 

2.  Section  225.7005  is  amended  by 
redesignating  the  paragraphs  as  follows: 


Paragraph 


Introductory  text  

(a)(1)  Introductory 
text. 

(a)(l){i)  

(a)(i)(n)  

(a)(2)  

(a)(3)  

(a)(4)  introductory  text 

(a)(4)(i)  

(a)(4)(u)  

(b)  introductory  text  ... 


(b)(1) 
(b)(2) 
(b)(3) 
(b)(4) 
(b)(5) 
(c)  


Redesignated  as 


(a)  introductory  text. 
(a)(1)(i)  introductory 

text. 
(a)(1)(i){A). 
(a)(1)(i)(B). 
(a)(1)(ii), 
(a)(1)(iii). 
(a)(1)(iv)  introductory 

text. 
(a)(l)(iv)(A). 
(a)(1)(iv)(B). 
(a)(2)  introductory 

text. 
(a)(2)(i). 
(a)(2)(M). 
(a)(2)(iii). 
(a)(2)(iv). 
(a)(2)(v). 
(a)(3). 


In  addition,  section  225.7005  is 
amended  by  adding  a  new  paragraph  (bj 
'to  read  as  follows: 

225.7005    Waiver  of  certain  restrictions. 

«         «         *         *         « 

(b)  In  accordance  with  the  provisions 
of  paragraphs  (a)(l)(i)  through  (a)(l)(iii) 
of  this  section,  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology) 
has  waived  the  restrictions  of  10  U.S.C. 
2534(a)  for  certain  items  manufactured 
in  the  United  Kingdom,  including  air 
circuit  breakers  for  naval  vessels  and 
totally  enclosed  lifeboats  (see  225.7016 
and  225.7022).  This  waiver  applies  to — 

(1)  Procurements  under  solicitations 
issued  on  or  after  August  4,  1998;  and 

(2)  Subcontracts  and  options  under 
contracts  entered  into  prior  to  August  4, 
1998.  under  the  conditions  described  in 
paragraphs  (a)(l)(iv)  of  this  section. 

3.  Section  225.7007-4  is  revised  to 
read  as  follows: 

225.7007-4    Waiver. 

The  waiver  criteria  at  225.7005(a) 
apply  to  this  restriction. 

4.  Section  225.7010-3  is  revised  to 
read  as  follows: 

225.7010-3    Waiver. 

The  waiver  criteria  at  225.7005(a) 
apply  to  this  restriction. 

5.  Section  225.7016-1  is  revised  to 
read  as  follows: 

225.7016-1     Restriction. 

In  accordance  with  10  U.S.C.  2534 
and  225.7005(b),  do  not  acquire  air 
circuit  breakers  for  naval  vessels  unless 
they  are  manufactured  in  the  United 
States,  Canada,  or  the  United  Kingdom. 

225.7016-2    [Amended] 

6.  Section  225.7016-2  is  amended  in 
paragraph  (b)  in  the  first  sentence  by 
removing  at  the  end  "and  Canada". 

7.  Section  225.7016-3  is  revised  to 
read  as  follows: 


225.7016-3    Waiver. 

The  waiver  criteria  at  225.7005(a) 
apply  to  this  restriction. 

8.  Section  225.7019-1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

225.7019-1     Restrictions. 

(a)  In  accordance  with  10  U.S.C.  2534 
and  225.7019-3(b)(5),  through  fiscal 
year  2000,  do  not  acquire  ball  and  roller 
bearings  or  bearing  components  that  are 
not  manufactured  in  the  United  States, 
Canada,  or  the  United  Kingdom. 
***** 

9.  Section  225.7019-3  is  amended  by 
paragraph  (b)(5)  to  read  as  follows: 

225.7019-3    Waiver. 

***** 
(b)*    *    * 

(5)  In  accordance  with  the  provisions 
of  paragraphs  (b)(1)  through  (b)(3)  of 
this  subsection,  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology) 
has  waived  the  restrictions  of  10  U.S.C. 
2534(a)(5)  for  ball  and  roller  bearings 
manufactured  in  the  United  Kingdom. 
This  waiver  applies  to — 

(i)  Procurements  under  solicitations 
issued  on  or  after  August  4,  1998;  and 

(ii)  Subcontracts  and  options  under 
contracts  entered  into  prior  to  August  4, 
1998,  under  the  conditions  described  in 
paragraph  (b)(4)  of  this  subsection. 
***** 

10.  Section  225.7022-1  is  amended  in 
paragraph  (b)  by  revising  the  first 
sentence  to  read  as  follows: 

225.7022-1     Restrictions. 

***** 

(b)  In  accordance  with  10  U.S.C. 
2534(a)(3)(B)  and  225.70G5(b),  do  not 
purchase  a  totally  enclosed  lifeboat  that 
is  a  component  of  a  naval  vessel,  unless 
it  is  manufactured  in  the  United  States, 
Canada,  or  the  United  Kingdom.  *    *    * 

225.7022-2    [Amended] 

11.  Section  225.7022-2  is  amended  in 
paragraph  (b)  by  removing  at  the  end 
"and  Canada". 

12.  Section  225.7022-3  is  revised  to 
read  as  follows: 

225.7022-3    Waiver. 

The  waiver  criteria  at  225.7005(a) 
apply  only  to  the  restriction  of 
225.7022-l(b). 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

13.  Section  252.225-7016  is  amended 
by  revising  the  clause  date  and 
paragraph  (c)(1)  to  read  as  follows: 

252.225-7016    Restriction  of  Acquisition  of 
Ball  and  Roller  Bearings. 
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RESTRICTION  ON  .•\CQLISITION  OF  B.ALL 
AND  ROLLER  BE.ARINGS  [AVG  1998) 

***** 

(c)(1)  The  restriction  in  paragraph  (b)  of 
this  clause  does  not  apply  to  the  extent  that — 

(i)  The  end  items  or  components 
containing  ball  or  roller  bearings  are 
commercial  items;  or 

(ii)  The  ball  or  roller  bearings  are 
commercial  items  manufactured  in  the 
United  Kingdom. 
***** 

14.  Section  252.225-7029  is  revised  to 
read  as  follows: 

252.225-7029    Preference  for  United  States 
or  Canadian  Air  Circuit  Breakers. 

As  prescribed  in  225.7016—4,  use  the 
following  clause: 

PREFERENCE  FOR  UNITED  STATES  OR 
CANADIAN  AIR  CIRCUIT  BREAKERS  (AUG 
1998) 

(a)  Unless  otherwise  specified  in  its  offer, 
the  Contractor  agrees  that  air  circuit  breakers 
for  naval  vessels  provided  under  this  contract 
shall  be  manufactured  in  the  United  States. 
Canada,  or  the  United  Kingdom. 

(b)  Unless  an  exception  applies  under 
Defense  Federal  Acquisition  Regulation 
Supplement  (DEARS)  225.7016-2  or  a  waiver 
is  granted  under  DFARS  225.7005(a)  (1)  or 
(2),  preference  will  be  given  to  air  circuit 
breakers  manufactured  in  the  L'nited  States 
or  Canada  by  adding  50  percent  for 
evaluation  purposes  to  the  offered  price  of  all 
other  air  circuit  breakers,  except  those 
manufactured  in  the  United  Kingdom. 

(End  of  clause) 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  225  and  253 
[DFARS  Case  98-D01 5] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Letter  of  Offer 
and  Acceptance 

agency:  Department  of  Defense  (DoD). 
action:  Final  rule. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  remove  references  to  an 
obsolete  form  pertaining  to  offer  and 
acceptance  of  foreign  military  sales 
(FMS)  agreements,  and  to  make  other 
editorial  changes  pertaining  to  FMS 
acquisitions. 

EFFECTIVE  DATE:  August  17,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Amy  Williams,  Defense  Acquisition 
Regulations  Council.  PDUSD  (AT&T)  DP 
(DAR),  IMD  3D139.  3062  Defense 
Pentagon.  Washington,  DC  20301-3062. 


Telephone  (703)  602-0131:  telefax  (703) 

602-0350.  Please  cite  DFARS  Case  98- 

D015. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  DFARS 
Subpart  225.73  and  Part  253  to  remo\e 
references  to  DD  Form  1513,  United 
States  Department  of  Defense  Offer  and 
Acceptance,  which  is  no  longer  used  to 
document  FMS  agreements.  Such 
agreements  are  documented  in  a  Letter 
of  Offer  and  Acceptance. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-577 
and  publication  for  public  comment  is 
not  required.  However,  comments  from 
small  entities  concerning  the  affected 
DFARS  subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case  98- 
D015. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  final  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  ef  seq. 

List  of  Subjects  in  48  CFR  Parts  225  and 
253 

Government  procurement. 
Michele  P.  Peterson, 

Executivf  Editor.  Defense  Acquisition 
Reguhtinns  Counril 

Therefore,  48  CFR  Parts  225  and  253 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  225  and  253  continues  to  read  as 
follows: 

.  Authority:  41  U.S  C.  421  and  48  CFR 

Chapter  1. 

PART  225— FOREIGN  ACQUISITION 

2.  Section  225.7300  is  revised  to  read 
as  follows: 

225.7300    Scope  of  subpart. 

(a)  This  subpart  contains  policies  and 
procedures  for  acquisitions  for  foreign 
militarv  sales  (FMS)  under  the  Arms 
Export  Control  Act  (22  U.S.C.  Chapter 
39).  Section  22  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2762)  authorizes 
DoD  to  enter  into  contracts  for  resale  to 
foreign  countries  or  international 
organizations. 

(b)  This  subpart  does  not  apply  to — 

(1)  FMS  made  from  inventories  or 
stocks; 

(2)  Acquisitions  for  replenishment  of 
inventories  or  stocks:  or 


(3)  Acquisitions  made  under  DoD 
cooperative  logistic  supply  support 
arrangements 

3.  Section  225.7301  is  amended  bv 
revising  paragraph  (a)  introductorv  text 
to  read  as  follows: 

225.7301     General. 

(a)  The  U.S.  Government  sells  defense 

articles  and  services  to  foreign 
governments  or  international 
organizations  through  FMS  agreements. 
Tiie  agreement  is  documented  in  a 
Letter  of  Offer  and  .•Acceptance  (LO,\) 
(see  DoD  5105. 38-M.  Security 
.Assistance  Management  Manual).  The 
LOA— 


225.7302  [Amended] 

4,  Section  225.7302  is  amended  in  the 
introductory  text,  in  paragraph  (a)il). 
and  in  paragraph  (b)  introductors  text 
by  removing  "DoD  Offer  and 
.•Acceptance"  and  inserting  in  its  place 
"LO.-\":  and  in  paragraph  (b)(1)  hv 
removing  "DD  Form  1513"  and 
inserting  in  its  place  "LOA" 

225.7303  Pricing  acquisitions  tor  FMS. 

5.  The  heading  of  section  225  7303  is 
revised  to  read  as  set  forth  above 

6  Section  225.7303-2  is  amended  in 
paragraph  (a)(3)(i)  by  removing  "foreign 
military  sale  Letter  of  Offer  and 
.■\c(  eptance"  and  inserting  in  its  place 
"LO.-\";  in  paragraph  (b)  by  removing 
"foreign  military  sale"  and  inserting  in 
its  place  "FMS":  and  bv  revising 
paragraph  (c)  introductory  text  and 
paragraph  (d)  to  read  as  follows: 

225.7303-2    Cost  of  doing  business  with  a 
foreign  governnient  or  an  international 
organization. 

«  •  «  *  • 

(c)  The  provisions  of  10  US  C.  2372 
do  not  apply  to  contracts  for  F.MS. 
Therefore,  the  cost  limitations  on 
independent  research  and  de\eloprnent 
and  bid  and  proposal  (IR&D/B&P)  costs 
in  F.'AR  31.205-18  do  not  apply  to  such 
contracts,  except  as  provided  in 
225.7303-5.  The  allowability  of  IR&D.. 
B&P  costs  on  contracts  for  FMS  not 
wholly  paid  for  from  funds  made 
available  on  a  nonrepayable  basis  shall 
be  limited  to  the  contract's  allocable 
share  of  the  contractor's  total  IR&D  B&P 
expenditures.  In  pricing  contracts  for 
such  FMS — 

***** 

(d)  Under  paragraph  {e)(l)(.'\l  of 
Section  21  of  the  Arms  Export  Control 
Act  (22  U.SC.  2761).  the  United  States 
must  charge  for  administrative  services 
to  reco\er  the  estimated  co*^!  of 
administration  of  sales  made  under  the 
Army  Export  Control  .•Act, 
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7.  Section  22.5.7303-4  is  amended  bv 
revising  paragraph  (b)(1)  to  read  as 
follows: 

225.7303-4    Contingent  tees. 

(b)(1)  Lender  DoD  .5105. 38-M,  LOAs 
for  requirements  for  the  governments  of 
Australia,  Taiwan.  Egypt.  Greece,  Israel, 
Japan,  Jordan,  Republic  of  Korea, 
Kuwait.  Pakistan,  Philippines,  Saudi 
Arabia,  Turkey,  Thailand,  or  Venezuela 
(Air  Force)  must  provide  that  all  U.S. 
Government  contacts  resulting  from  the 
LOAs  prohibit  the  reimbursement  of 
contingent  fees  as  an  allowable  cost 
under  the  contract,  unless  the  payments 
have  been  identified  and  approved  in 
writing  by  the  foreign  customer  before 
contract  award  (see  225.7308(a)). 


225.7303-5     [Amended] 

8.  Section  225.7303-5  is  amended  in 
paragraph  (a)  by  removing  "foreign 
military  sales"  and  inserting  in  its  place 
"FMS";  and  in  paragraph  (c)  by 
removing  "foreign  military  sale  Letter  of 
Offer  and  Acceptance"  and  inserting  in 
its  place  "LOA". 

9.  Section  225.7304  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a);  in  paragraph  (b)(1)  by  removing  ".-X- 
E"  and  inserting  in  its  place  "architect- 
engineer":  and  by  revising  paragraph  (c) 
to  read  as  follows: 

225.7304    Source  selection. 

(a)*    *    *  The  contracting  officer  shall 
honor  such  requests  from  the  FMS 
customer  only  if  the  LO.A  or  other 
written  direction  sufficiently  fulfills  the 
requirements  of  FAR  subpart  fi.3. 

(c)  Do  not  accept  directions  from  the 
FMS  customer  on  source  selection 
decisions  or  c:ontract  terms  (except  that, 
upon  timely  notic:e.  the  contracting 
officer  may  attempt  to  obtain  any 
special  contract  provisions  and 
warranties  requested  by  the  FMS 
customer). 


225.7306     Exercise  ot  options  for  FMS. 

10.  The  heading  of  section  225.7306  is 
revised  to  read  as  set  forth  above. 

225.7308    [Amended] 

1 1.  Section  225.7308  is  amended  in 
paragraphs  (a)  and  (b)  by  removing 
"foreign  military  sales"  and  inserting  in 
its  place  "FMS". 


PART  253— FORMS 

12.  The  note  at  the  end  of  Part  253  is 
amended  to  remove  the  entry  "253.303- 
1513  United  States  Department  of 
Defense  Offer  and  Acceptance". 

!FR  Doc.  98-21907  Filed  8-14-98:  8:45  am] 
BILLING  CODE  5000-04-M 

DEPARTMENT  OF  DEFENSE 

48  CFR  Part  246 
[DFARS  Case  97-D038] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Quality 
Assurance  Among  North  Atlantic 
Treaty  Organization  Countries 

agency:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

summary:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  update  guidance  pertaining 
to  mutual  acceptance  of  government 
quality  assurance  among  North  Atlantic 
Treaty  Organization  (NATO)  countries. 
EFFECTIVE  DATE:  August  17,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Lavser,  Defense  Acquisition  Regulations 
Council,  PDU.SD  (A&T)  DP  (DAR),  IMD 
3D139,  3062  Defense  Pentagon. 
Washington,  DC  20301-3062. 
Telephone  (703)  602-0131;  telefax  (703) 
602-0350.  Please  cite  DFARS  Case  97- 
D038. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  DFARS 
246.406  to  update  guidance  pertaining 
to  NATO  Standardization  Agreement 
(STANAG)  4107.  Mutual  Acceptance  of 
Government  Quality  Assurance  and 
Usage  of  the  Allied  Quality  Assurance 
Publications,  and  to  remove  obsolete 
references  to  STANAG  4108.  .Allied 
Quality  Assurance  Publications. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-577 
and  publication  for  public  comment  is 
not  required.  However,  comments  from 
small  entities  concerning  the  affected 
DFARS  subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case  97- 
D038. 


C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  final  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  246 

Government  procurement. 
Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  part  246  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  246  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

Chapter  1. 

PART  246— QUALITY  ASSURANCE 

2.  Section  246.406  is  amended  by 
revising  paragraph  (1);  and  in  paragraph 
(3),  in  the  parenthetical  sentence,  by 
removing  "225.74"  and  inserting  in  its 
place  "225.78".  The  revised  text  reads 
as  follows: 

246.406    Foreign  governments. 

(1)  Quality  assurance  among  Morth 
Atlantic  Treaty  Organization  (NATOI 
countries. 

(i)  NATO  Standardization  Agreement 
(STANAG)  4107,  Mutual  Acceptance  of 
Government  Quality  Assurance  and 
Usage  of  the  Allied  Quality  Assurance 
Publications — 

(A)  Contains  the  processes, 
procedures,  terms,  and  conditions  under 
which  one  NATO  member  nation  will 
perform  quality  assurance  for  another 
NATO  member  nation  or  NATO 
organization; 

(B)  Standardizes  the  development, 
updating,  and  application  of  the  Allied 
Quality  Assurance  Publications:  and 

(C)  Has  been  ratified  by  the  United 
States  and  other  nations  in  NATO  with 
certain  reservations  identified  in 
STANAG  4107. 

(ii)  Departments  and  agencies  shall 
follow  STANAG  4107  when— 

(A)  Asking  a  NATO  member  nation  to 
perform  quality  assurance;  or 

(B)  Performing  quality  assurance 
when  requested  by  a  NATO  member 
nation  or  NATO  organization, 

*         «         «         *         * 

[FR  Doc.  98-21908  Filed  8-14-98;  8:45  am] 
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r  nation  to 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NORTHEAST  DAIRY  COMPACT 
COMMISSION 

7  CFR  Parts  1301  and  1304 

Over-Order  Price  Regulation 

AGENCY:  Northeast  Dairy  Compact 
Commission. 

ACTION:  Proposed  rule;  extension  of 
comment  period;  request  for  additional 
comments. 

summary:  The  Northeast  Dairy  Compact 
Commission  previously  proposed  to 
amend  the  current  Compact  Over-order 
Price  Regulation  to  exclude  all  milk 
from  the  pool  which  is  either  diverted 
or  transferred,  in  bulk,  out  of  the 
Compact  regulated  area.  The 
Commission  is  extending  the  comment 
period  on  these  proposed  amendments 
and  is  requesting  additional  comment 
and  testimony  on  issues  regarding 
diverted  and  transferred  milk.  In 
conjunction  with  its  continuing 
deliberations  regarding  diverted  and 
transferred  milk,  the  Commission  also 
proposes  to  amend  the  definition  of 
producer  to  be  consistent  with  the 
previously  proposed  amendments 
regarding  diverted  and  transferred  milk 
and  to  update  this  rule  to  include 
December  1998  as  an  additional 
requirement. 

DATES:  Written  comments  and  exhibits 
for  the  proposed  amendments  to  parts 
1301  and  1304  published  at  63  FR 
31943,  June  11,  1998,  and  the  proposed 
amendment  in  this  document  may  be 
submitted  until  5:00  p.m.,  September 
16,  1998.  A  public  hearing  to  take 
testimony  and  receive  documentary 
evidence  relevant  to  the  proposed  rules 
will  be  held  on  September  2,  1998  at 
9:00  a.m.  Pre-filed  testimony  is 
requested  and  encouraged  and  may  be 
submitted  until  5:00  p.m.,  August  26, 
1998. 

ADDRESSES:  Send  comments  and  pre- 
filed  testimony  to  Northeast  Dairy 
Compact  Commission,  43  State  Street, 
P.O.  Box  1058,  Montpelier,  Vermont 
05601. 


The  public  hearing  will  be  held  at  the 
Holiday  Inn,  Capitol  Room,  172  North 
Main  Street,  Concord,  New  Hampshire. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keimeth  M.  Becker,  Executive  Director, 
Northeast  Dairy  Compact  Commission  at 
the  above  address  or  by  telephone  at 
(802)  229-1941,  or  by  facsimile  at  (802) 
229-2028. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Northeast  Dairy  Compact 
Commission  (the  "Commission")  was 
established  under  authority  of  the 
Northeast  Interstate  Dairy  Compact 
("Compact").  The  Compact  was  enacted 
into  law  by  each  of  the  six  participating 
New  England  states  as  follows: 
Connecticut-Pub.  L.  93-320;  Maine-Pub. 
L.  89-437,  as  amended.  Pub.  L.  93-274; 
Massachusetts-Pub.  L.  93-370;  New 
Hampshire-Pub.  L.  93-336;  Rhode 
Island-Pub.  L.  93-106;  Vermont-Pub.  L. 
89-95,  as  amended,  Pub.  L.  93-57.  In 
accordance  with  Article  I,  Section  10  of 
the  United  States  Constitution,  Congress 
consented  to  the  Compact  in  Pub.  L. 
104-127  (FAIR  ACT),  Section  147, 
codified  at  7  U.S.C.  7256.  Subsequently, 
the  United  States  Secretary  of 
Agriculture,  pursuant  to  7  U.S.C. 
7256(1),  authorized  implementation  of 
the  Compact. 

Pursuant  to  its  authority  under  Article 
V,  Section  11  of  the  Compact,  the 
Commission  concluded  an  informal 
rulemaking  process  and  voted  to  adopt 
a  Compact  Over-order  Price  Regulation. 
See,  62  FR  29626  (May  30,  1997).  The 
Commission  subsequently  amended  and 
extended  the  Compact  Over-order  Price 
Regulation  on  October  23,  1997. 

See  62  FR  62810  (November  25. 
1997).  The  Commission  further 
amended  the  Over-order  Price 
Regulation  relative  to  certain  milk  sold 
by  school  food  authorities  in  New 
England.  See  63  FR  10104  (February  27, 
1998).  The  current  Compact  Over-order 
Price  Regulation  is  codified  at  7  CFR 
Part  1300. 

Pursuant  to  its  authority  under  Article 
V,  Section  11  of  the  Compact,  the 
Commission  previously  proposed  to 
amend  the  current  Compact  Over-order 
Price  Regulation  to  exclude  all  milk 
from  the  pool  which  is  either  diverted 
or  transferred,  in  bulk,  out  of  the 
Compact  regulated  area  and  to  establish 
a  reserve  fund  for  reimbursement  to 
school  food  authorities.  63  FR  31943 


(June  11,  1998).  A  public  hearing  was 
held  on  )uly  1,  1998  and  comments 
were  received  until  July  15,  1998. 

The  Commission  held  its  deliberative 
meeting,  pursuant  to  7  C.F.R.  1361.8.  on 
August  5,  1998  to  consider  whether  to 
propose  for  producer  referendum  the 
amendments  to  the  Compact  Over-order 
Price  Regulation.  At  this  meeting,  the 
Commission  adopted  the  amendment 
establishing  a  reserve  fund  for  school 
food  authorities,  subject  to  a  producer 
referendum  to  be  held  between  August 
14,  1998  and  August  24,  1998. 

The  Commission  also  decided,  at  the 
August  5,  1998  meeting,  to  continue  its 
deliberations  and  seek  additional 
testimony  and  comment  on  the 
previously  proposed  amendments  to  the 
diverted  and  transferred  milk 
provisions.  The  Commission  is 
continuing  to  consider  these  proposed 
amendments,  but  befieves  that 
additional  testimony,  data  and  comment 
in  response  to  specific  questions  would 
be  of  assistance  to  it.  The  Commission 
additionally  decided  to  propose 
conforming  amendments  to  the 
definition  of  producer  in  the  Compact 
Over-order  Price  Regulation.  The 
Commission  will  hold  a  public  hearing 
on  September  2,  1998  to  hear  additional 
testimony  and  receive  documentary 
evidence  regarding  the  previously 
proposed  amendments  to  the  diverted 
and  transferred  milk  provisions  and  the 
definition  of  producer  m;7i  and  also 
regarding  the  newly  proposed 
amendments  to  the  definition  of 
producer.  The  comments  on  any  of 
these  proposed  amendments  will  be 
accepted  until  5:00  p.m.  on  September 
16.  1998. 

Diverted  or  Transferred  Milk 

The  current  Compact  Over-order  Price 
Regulation  permits  certain  milk,  which 
is  not  disposed  of  in  the  compact 
regulated  area,  to  be  qualified  for 
payment  of  the  Compact  Over-order 
producer  premium.  In  the  exercise  of  its 
administrative  discretion,  the  Compact 
Commission  previously  proposed,  as  a 
matter  of  policy,  to  amend  the  rules 
governing  the  definitions  of  "producer 
milk"  (at  section  1301.12)  and  "diverted 
milk"  (at  section  1301.23),  as  well  as  the 
rule  governing  the  "classification  of 
transfers  and  diversions"  (h{  section 
1304.2)  to  exclude  from  the  pool  milk 
that  is  transferred  or  diverted,  in  bulk, 
from  a  pool  plant  to  a  plant  located 
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outside  of  the  regulated  area,  and 
thereby  disqualify  it  from  the  Compact 
Over-order  producer  premium.^  The 
proposed  amendments  do  not  affect 
milk  diverted  or  transferred  to  a 
partially  regulated  plant.-' 

In  conjunction  with  its  continuing 
deliberations  regarding  diverted  and 
transferred  milk,  the  Commission  is 
now  also  proposing  certain  conforming 
amendments  to  the  definition  of 
producer  al  section  1301.1 1.  This 
section  establishes  the  criteria  a 
producer  must  meet  to  qualifv  for 
Compact  Over-order  producer 
premiums.  The  Commission  proposes  to 
amend  this  section  to  be  consistent  with 
the  proposed  rules  regarding  diverted 
and  transferred  milk  by  adding  a  cross- 
reference  to  the  definition  oi  producer 
milk.  This  reference  is  required  to 
prevent  any  ambiguity  caused  by  the 
proposed  amendment  to  the  definition 
of  producer  milk  which  cross-references 
the  proposed  amendment  to  the 
definition  of  diverted  milk. 

The  Commission  also  proposes  to 
amend  the  definition  oi  producer,  as 
needed,  to  be  consistent  with  anv 
amendments  adopted  by  the 
Commission  to  the  rules  regarding 
diverted  and  transferred  milk. 
Specifically,  sections  1301.11(b)  (2)  and 
(3)  may  require  amendment  to  maintain 
internal  consistency  of  the  regulations  if 
the  Commission  adopts  amendments  to 
the  previously  noticed  rules  regarding 
the  definitions  of  "producer  milk"  (at 
section  1301.12)  and  "diverted  milk"  (at 
section  1301.23),  as  well  as  the  rule 
governing  the  "classification  of  transfers 
and  diversions"  (at  section  1304.2). 
Although  the  proposed  amendments  are 
merely  conforming,  the  Commission 
invites  comment  on  these  provisions  as 
currently  contained  in  the  Over-order 
Price  Regulation. 

Finally,  the  Commission  proposes  to 
amend  the  definition  of  producer  to 
update  the  criteria  for  producers 
historically  associated  with  the  New 
England  market  to  add  the  requirement 
that  these  producers  moved  their  milk 
to  a  pool  plant  in  the  regulated  area  in 
December  of  1998,  in  addition  to 
December  1996  and  December  1997,  as 
currently  provided  in  the  regulation. 

Accordingly,  the  Commission  extends 
the  comment  period  and  specifically 
requests  additional  comments,  data  and 


'63  FR  31943  'June  U.  1998). 

^The  Compact  and  Commission  regulations 
define  a  partially  regulated  plant  to  mean  a  milk 
plant  not  located  in  the  regulated  area,  but  having 
Class  1  distribution  within  the  regulated  area,  or 
receipts  from  producers  located  in  the  regulated 
area.  Compact  Article  II.  Section  2(7);  7  C.F.R. 
1301.6. 


testimony  on  issues  relating  to  diverted 
and  transferred  milk,  including: 

1.  Historical  data  regarding  tne 
volume  and  percentage  of  milk  diverted 
and  transferred  out  of  the  compact 
regulated  area; 

2.  Information  and  statistical  data 
regarding  the  impact,  if  any,  of 
implementation  of  a  cap  on  the  volume 
and/or  percentage  of  diverted  and 
transferred  milk  eligible  for  Compact 
Over-order  producer  premiums  and, 
assuming  that  some  cap  is  implemented, 
what  percentage  that  cap  should  be, 
with  supporting  documentation  for  the 
recommended  cap,  and 
recommendations  for  a  methodology  for 
calculating  a  cap.  with  supporting 
documentation  for  the  methodology: 

3.  Information  and  identification  of 
statistical  data  regarding  the  seasonal 
variability  of  milk  production  and  milk 
consumption  in  the  compact  regulated 
area  and  the  impact,  if  any,  such 
variability  has  on  the  volume  and 
percentage  of  milk  diverted  and 
transferred  out  of  the  compact  regulated 
area; 

4.  Information  and  identification  of 
statistical  data  regarding  other 
influences,  if  any.  on  the  volume  and 
percentage  of  milk  diverted  and 
transferred  out  of  the  compact  regulated 
area:  and 

.5.  Information  and  identification  of 
statistical  data  regarding  the  impact,  if 
any,  of  the  provisions  contained  in  the 
regulation  defining  the  term  producer 
on  the  volume  and  percentage  of  milk 
diverted  or  transferred  out  of  the 
regulated  area. 

Official  Notice  of  Technical,  Scientific 
or  Other  Matters 

Pursuant  to  the  Commission 
regulations,  7  C.F.R.  1361.5(g)(5),  the 
Commission  hereby  gives  public  notice 
that  it  may  take  official  notice,  at  the 
public  hearing  on  September  2,  1998,  or 
afterward,  of  relevant  facts,  statistics, 
data,  conclusions  and  other  information 
provided  by  or  through  the  United 
States  Department  of  Agriculture, 
including  but  not  limited  to  such 
matters  reported  by  the  National 
Agricultural  Statistics  Service,  the 
Market  Administrators,  the  Economic 
Research  Service,  the  Agricultural 
Marketing  Service  and  information,  data 
and  statistics  developed  and  maintained 
by  the  Departments  of  Agriculture  of  the 
States  or  Commonwealth  within  the 
Compact  regulated  area. 

Extension  of  Time  for  Submission  of 
Comments 

The  Commission  extends  the 
comment  period  until  5:00  p.m. 
September  16,  1998  on  the  proposed 


rules  amending  parts  1301  and  1304 
published  at  63  FR  31943,  June  11, 
1998,  amending  the  provisions 
regarding  diverted  and  transferred  milk. 

Date,  Time  and  Location  of  the  Public 
Hearing 

The  Northeast  Dairy  Compact 
Commission  will  hold  a  public  hearing 
at  9:00  AM  on  September  2,  1998  at  the 
Holiday  Inn,  Capitol  Room,  172  North 
Main  Street,  Concord,  New  Hampshire. 

Request  for  Written  Comments  and  Pre- 
filed  Testimony 

Pursuant  to  the  Commission  rules,  7 
C.F.R.  1361.4,  any  person  may 
participate  in  the  rulemaking 
proceeding  independent  of  the  hearing 
process  by  submitting  written  comments 
and  exhibits  to  the  Commission. 
Comments  and  exhibits  may  be 
submitted  at  any  time  before  5:00  p.m. 
on  September  16.  1998.  Comments  and 
exhibits  will  be  made  part  of  the  record 
of  the  rulemaking  proceeding  only  if 
they  identify  the  author's  name,  address 
and  occupation,  and  if  they  include  a 
sworn  notarized  statement  indicating 
that  the  comment  and/or  exhibit  is 
presented  based  upon  the  author's 
personal  knowledge  and  belief. 
Facsimile  copies  will  be  accepted  up 
until  the  5:00  PM  deadline  but  the 
original  must  then  be  sent  by  ordinary 
mail. 

The  Commission  is  requesting  pro- 
filed testimony  from  any  interested 
person.  Pre-filed  testimony  must 
include  the  witness's  name,  address  and 
occupation  and  a  sworn  notarized 
statement  indicating  that  the  testimony 
is  presented  based  upon  the  author's 
personal  knowledge  and  belief.  Pre-filed 
testimony  must  be  received  in  the 
Commission  office  no  later  than  5:00 
PM  August  26.  1998. 

Pre-filed  testimony,  comments  and 
exhibits  should  be  sent  to:  Northeast 
Dairy  Compact  Commission,  43  State 
Street,  P.O.  Box  1058,  Montpelier, 
Vermont  05601.  (802)  229-2028  (fax). 

For  more  information  contact  the 
Compact  Commission  offices. 

List  of  Subjects  in  7  CFR  Parts  1301  and 
1304 

Milk. 

Codification  in  Code  of  Federal 
Regulations 

For  reasons  set  forth  in  the  preamble, 
the  Northeast  Dairy  Compact 
Commission  proposes  to  amend  7  CFR 
Chapter  XIII  as  follows: 

PART  1301— DEFINITIONS 

1.  The  authority  citation  for  part  1301 
continues  to  read  as  follows: 


Federal  Register/ Vol.  63.  No.   158 /Monday.  August  17.  1998 /Proposed  Rules 


43893 


Authority:  7  U.S.C.  7256 

2.  Section  1301.11  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1301.11     Producer. 

***** 

(b)  A  dairy  farmer  who  produces  milk 
outside  of  the  regulated  area  that  is 
moved  to  a  pool  plant,  provided  that  on 
more  than  half  of  the  days  on  which  the 
handler  caused  milk  to  be  moved  from 
the  dairy  farmer's  farm  during  December 
1996  and  December  1997  and  December 
1998,  all  of  that  milk  was  physically 
moved  to  a  pool  plant  in  the  regulated 
area.  Or:  to  be  considered  a  qualified 
producer,  on  more  than  half  of  the  days 
on  which  the  handler  caused  milk  to  be 
moved  from  the  dairj'  farmer's  farm 
during  the  current  month  and  for  five 
(5)  months  subsequent  to  July  of  the 
preceding  calendar  year,  all  of  that  milk 
must  have  moved  to  a  pool  plant  and  be 
defined  as  producer  milk  under 
§  1301.12,  provided  that  the  total 
amount  of  milk  at  a  pool  plant  eligible 
to  qualify  producer  who  did  not  qualify 
in  December  1996  and  December  1997 
and  December  1998  shall  not  exceed  the 
total  bulk  receipts  of  fluid  milk  products 
less: 

(1)  Producer  receipts  as  described  in 
paragraph  (a)  of  this  section  and 
producer  receipts  as  described  in 
paragraph  (b)  of  this  section  who  are 
qualified  based  on  December  1996  and 
December  1997  and  December  1998; 

(2)  90%  of  the  total  bulk  transfers  of 
fluid  milk  products  (not  including  bulk 
transfers  of  skimmed  milk  and 
condensed  milk)  disposed  outside  of  the 
regulated  area;  and 

(3)  100%  of  packaged  fluid  milk 
products  disposed  outside  of  the 
regulated  area. 
***** 

Dated:  .August  11.  \'^98. 
Kenneth  M.  Becker, 

Executive  Director. 

|FK  Doc.  98-21989  Filed  8-14-98:  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  25 

[AG  Order  No.  2172-98] 

RIN1105-AA51 

National  Instant  Criminal  Background 
Check  System  User  Fee  Regulation 

AGENCY:  Department  of  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  The  rule  will  provide  for  and 
establish  a  user  fee  to  be  assessed  to 
Federal  Firearms  Licensees  (FFLs)  for 


the  processing  by  the  FBI  of  National 
Instant  Criminal  Background  Check 
System  (NICS)  background  checks.  A 
.NICS  background  check  will  determine 
whether  information  available  to  the 
system  provides  reasonable  cause  to 
believe  that  transfer  of  a  firearm  to  an 
individual  would  violate  state  or  federal 
law.  In  states  in  which  the  state 
government  has  not  agreed  to  designate 
a  Point  of  Contact  (POC)  to  receive  and 
process  requests  from  FFLs  for  NICS 
background  checks,  FFLs  will  be 
required  to  contact,  either  by  telephone 
or  other  electronic  means,  the  NICS 
Operations  Center  at  the  FBI  to  initiate 
and  process  a  NICS  background  check. 
There  are  substantial  costs  associated 
with  operating  the  FBI's  NICS 
Operations  Center.  The  S200  million 
authorized  to  be  appropriated  by  the 
Brady  Handgun  Violence  Prevention 
Act,  Public  L.  103-159,  section  106(b) 
was  limited  to  the  purpose  of  improving 
the  criminal  history  record  systems  of 
the  states.  A  small  portion  of  those 
funds  was  made  available  to  the  FBI  to 
help  design  the  NICS.  The  funds  are  not 
available,  however,  to  cover  the  FBI's 
annual  operating  cost  for  the  NICS. 
Therefore,  FFLs  will  be  assessed  a 
processing  fee  for  each  NICS 
backgroimd  check  processed  bv  the 
FBI's  NICS  Operations  Center.  The 
purpose  of  the  fee  is  to  recover  the  full 
cost  of  providing  this  service  to  FFLs 
doing  business  in  .states  where  the  FBI 
is  contacted  directly  by  the  FFLs.  This 
rulemaking  sets  forth  the  FBI's  legal 
authority  to  charge  a  user  fee  for  NICS 
background  chec;ks  and  the  cost  analysis 
to  be  used  to  calculate  the  fee. 
DATES:  Written  comments  must  be 
received  on  or  before  September  IB, 
1998. 

ADDRESSES:  All  comments  concerning 
this  proposed  rule  should  be  mailed  to: 
Mr.  Emmet  A.  Rathbun,  Unit  Chief, 
Federal  Bureau  of  Investigation,  CJIS 
Division,  Module  C-3.  1000  Custer 
Hollow  Road,  Clarksburg,  We.st  Virginia 
26306-0147. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Emmet  A.  Rathbun.  Unit  Chief, 
telephone  number  (304)  625-2000. 
SUPPLEMENTARY  INFORMATION:  On 
November  30,  1993.  Public  L.  103-159 
(107  Stat.  1536)  was  enacted,  amending 
the  Gun  Control  Act  of  1968  (OCA),  as 
amended  (18  U.S.C.  Chapter  44).  Title  I 
of  Public  L.  103-159.  the  "Brady 
Handgun  Violence  Prevention  Act" 
(Brady  Act)  requires  the  Attorney 
deneral  to  establish  by  November  30. 
1998,  "a  national  instant  criininal 
background  check  system  that  any 
(firearms)  licensee  may  contact,  bv 
telephone  or  by  other  electronic  means 


in  addition  to  the  telephone,  for 
information,  to  be  supplied 
immediately,  on  whether  receipt  of  a 
firearm  by  a  prospec:tive  transferee 
would  violate  section  922  of  title  18. 
L'uited  States  Code,  or  State  law."  In 
order  to  provide  this  service  directly  to 
certain  FFLs  and  to  recover  the 
associated  costs,  the  FBI  will  assess 
FFLs  a  user  fee  in  states  where  the  FBI 
is  contacted  directly  by  the  FFLs 

NICS  Background  Checks 

The  Brady  .•\ct  provides  that  before  a 
firearm  may  be  transferred.  FFLs  must 
request  a  NICS  background  check  on  a 
prospective  firearm  purchaser  who  is 
not  licensed  under  18  U.S.C.  923.  A 
Notice  of  Proposed  Rulemaking 
establishing  regulations  to  protect  the 
security  and  privacy  of  the  information 
in  the  NICS  and  describing  the  manner 
in  which  the  system  will  function  was 
published  in  the  Federal  Register  on 
June  4.  1998,  63  FR  30430.  "National 
Instant  Criminal  Background  Check 
System  Regulations."  Generally,  a  NICS 
background  check  will  consist  of  a 
search  of  the  NICS  Inde.x  (an  FBI 
database  containing  information 
concerning  certain  indi\iduals 
prohibited  by  law  from  possessing 
firearms),  the  National  Crime 
Information  Center  (NCIC).  and  the 
Interstate  Identification  Index  (III),  for 
matching  records  that  may  prov  ide 
reason  to  believe  that  the  transfer  of  a 
firearm  to  a  prospective  purchaser 
would  violate  Federal  or  state  law. 

The  method  h\  uliich  an  FFL  uill 
request  background  checks  will  depend 
upon  the  state  where  the  FFL  is 
(  onduc:ting  business.  In  states  that  agree 
to  desiijnate  a  POC.  state  or  local  law 
enforcement  agencies  will  serve  as  POCs 
for  the  purpose  of  processing  NICS 
cheiks.  .As  POCs.  these  agencies  will 
receive  inquiries  bv  FFLs.  check  state 
and  local  record  systems  for 
disqualifying  records,  initiate  NICS 
background  checks  through  electronic 
access  to  the  NICS  via  the  NCIC 
communications  network.  anal\ze  any 
matching  records,  provide  responses 
back  to  the  FFL.  and  process  appeals. 
The  FBI  will  not  charge  the  state 
agencies  or  the  FPLs  a  fee  for  NICS 
background  checks  processed  by  state 
POCs.  The  comparatively  minor  cost  to 
the  FBI  of  pro\iding  automated  record 
responses  to  POCs  (who  research  and 
analyze  the  records)  will  be  covered  by 
funds  appropriated  to  the  FBI  rather 
than  by  a  NICS  user  fee.  Charging  FFLs 
a  fee  to  recover  the  POCs  cost  of 
processing  NICS  background  checks  is 
at  the  discretion  of  the  state. 

Where  the  state  will  not  be  a  POC.  the 
FFLs  will  telephonically  contact  the 
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NICS  Operations  Center,  a  unit  run  by 
the  FBI.  The  FBI  is  also  exploring  a  plan 
to  make  electronic  dial-up  access  to  the 
NICS  Operations  Center  available  to 
FFLs  in  the  future.  Inquiries  made  bv 
telephone  will  be  answered  by  a  NICS 
Customer  Service  Representative.  The 
NICS  Operations  Center  will  perform 
the  NICS  background  check,  analyze 
any  matching  records,  provide  a 
response  back  to  the  FPT.  and  process 
appeals.  In  order  to  interpret  and 
evaluate  matching  records,  the  FBI  will 
use  personnel  who  are  specially  trained 
to  analyze  records  in  the  NICS  Index. 
NCIC,  and  III.  FFLs  who  directly  contact 
the  NICS  Operations  Center  to  initiate  a 
background  check  will  be  assessed  a  fee. 
This  fee  will  allow  the  Federal 
Government  to  recover  the  full  cost  of 
processing  these  background  checks 
conducted  by  the  NICS  Operations 
Center.  Likewise,  if  electronic  FFL 
access  is  made  available  in  the  future, 
a  fee  will  be  charged.  This  fee  will  be 
less  than  the  telephonic  access  fee  since 
a  NICS  Customer  Service  Representative 
will  not  be  needed  to  take  a  telephone 
call. 

Legislative  Authority 

The  legislative  authority  for  the  fee  is 
the  Departments  of  Commerce.  Justice, 
and  State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act.  1991. 
Public  L.  101-515.  104  Stat.  2101.  2113. 
(Nov.  5.  1990J  which,  in  relevant  part, 
provides  the  FBI  authority  to  e.stablish, 
collect,  and  retain  fees  for  processing 
name  checks  for  non-criminal  justice 
purposes.  Authority  is  also  provided  by 
the  Independent  Offices  Appropriation 
Act,  1952  (31  U.S.C.  9701).  which 
generally  requires  that  a  benefit  or 


service  provided  to  or  for  any  person  by 
a  federal  agency  be  self-sustaining  to  the 
extent  possible.  Charges  are  to  be  fair, 
taking  into  consideration  the  costs  to  the 
Government,  value  to  the  recipient, 
public  policy  or  interest  served,  and 
other  relevant  facts. 

Cost  Analysis 

In  accordance  with  the  guidelines 
issued  by  the  Department  of  Justice 
(DOJ)  User  Fee  Program  (Supplement, 
Department  of  Justice  Budget 
Formulation  and  Execution  Calls),  and 
Office  of  Management  and  Budget 
(OMB)  Circular  Number  A-25  (1993) 
relating  to  the  assessment  of  fees  for 
Federal  Government  services,  the  FBI  is 
establishing  the  user  fee  for  the 
processing  of  a  NICS  background  check 
by  the  NICS  Operations  Center  in  order 
to  recover  the  full  cost  of  providing 
service  to  FFLs  doing  business  in  states 
where  the  FBI  is  contacted  directly  by 
the  FFLs.  The  full  cost  includes  both  the 
direct  and  indirect  costs  associated  with 
the  FBI's  provision  of  the  background 
check  service  to  FFLs. 

Direct  costs  are  those  which  are 
proximate  and  directly  traceable  to  the 
unit  of  output  for  which  the  fee  is 
charged.  Direct  costs  for  the  NICS 
program  include  the  personnel  and  non- 
personnel  costs  of  FBI-employed  NICS 
analysts  and  technical  support.  The 
personnel  and  non-personnel  costs  were 
calculated  using  the  modular  costing 
tools  described  in  the  FBI's  Fiscal  Year 
1999  budget  submission  to  the  OMB. 
Additionally,  any  contractor-supported 
operator  and  billing  functions  are 
included  within  the  FBI's  direct  costs. 
Indirect  costs  are  those  costs  that  are 
more  distant,  general  in  nature,  and  not 


directly  traceable  to  the  product  or 
service  produced.  The  FBI  has  allocated 
a  portion  of  its  general  management, 
administration,  finance,  and  security 
functions  as  indirect  costs  to  the  NICS 
program.  These  costs  were  allocated 
based  on  the  ratio  of  positions  in  the 
NICS  program  to  positions  in  all  other 
Criminal  Justice  Information  Services 
Division  programs. 

The  costs  to  be  recovered  include,  but 
are  not  limited  to.  an  appropriate  share 
of:  (a)  Direct  and  indirect  personnel 
costs,  including  salaries  and  fringe 
benefits  such  as  medical  insurance  and 
retirement,  (b)  physical  overhead, 
consulting,  and  other  direct  costs 
including  material  and  supply  costs, 
utilities,  insurance,  and  travel,  (c) 
management  and  supervisory  costs,  and 
(d)  the  costs  of  enforcement,  collection, 
research,  establishment  of  standards, 
and  regulation. 

Cost  Figures 

Because  NICS  is  a  service  that  has  not 
been  previously  offered,  cost  figures  are 
based  on  information  currently  available 
regarding  firearm  background  checks, 
the  number  of  states  that  are  expected 
to  serve  as  POCs,  and  ongoing 
contracting  efforts.  Upon  the 
establishment  of  the  system  on 
November  30,  1998.  the  FBI  anticipates 
charging  a  fee  of  $14.00  per  inquiry.  The 
fee  was  determined  by  estimating  the 
resources  needed  to  satisfy  the  projected 
volume  of  background  checks  and 
related  work,  determining  the  direct  and 
indirect  costs  of  these  resources,  and 
working  with  the  FBI's  prime 
developmental  contractor  to  cost  the 
portion  of  services  which  will  be 
furnished  by  an  outside  contractor. 


Estimated  Fiscal  Year  1999  NICS  Costs 


Category 


Wages  and  Other  Compensation  

Appeals  

Furniture  and  Supplies 

Travel  and  Training  

Hardware  and  Software  Maintenance 

Miscellaneous  

Contractor  Costs  


Total 


Yearly  total 


545.667,596 

846,378 

2.303.491 

1,824,775 

690,816 

3,297,827 

37.002,514 


91,633,397 


In  order  to  estimate  the  number  of 
NICS  background  checks  that  will  be 
performed,  the  FBI  used  the  firearms 
related  inquiries  of  III  for  Fiscal  Year 
1997.  These  background  checks  were 
performed  primarily  for  handgun  sales 
as  required  under  the  Interim  Provision 
of  the  Brady  Ac:t.  For  purposes  of  this 
calculation,  the  FBI  estimates  that  it  wil 


perform  handgun  checks  and/or  long 
gun  checks  in  approximately  34  non- 
POC  states  and  territories.  Using  III 
inquiries  in  these  states  for  firearms 
checks  performed  under  the  Interim 
Provision  of  the  Brady  Act,  the  FBI 
extrapolated  the  estimated  number  of 
total  firearms  (handguns  and  long  guns) 
sold  annually  in  these  states  to  be 


4,217.227.  In  addition,  the  FBI  estimates 
there  are  2.500.000  pawnshop 
redemptions  per  year  that  will  require  a 
background  check.  Therefore,  the  total 
number  of  inquiries  per  year  is 
6,717,227.  Based  on  the  cost  of  the 
estimated  resources  necessary  to  process 
6.717,227  inquiries  per  year,  the  FBI 
estimates  that  its  total  annual  costs  will 
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be  $91,633,397.  Therefore,  the  cost  per 
inquiry,  rounded  to  the  nearest  dollar,  is 
$14.00.  This  transaction  cost  includes 
both  the  direct  and  indirect  cost 
categories  of  the  NICS,  set  forth  in  the 
chart  above  and  described  generally 
below.  To  be  assured  that  these  cost 
figures  were  accurately  calculated,  the 
FBI  hired  an  independent  accounting 
firm  to  review  the  FBI's  fee  analysis. 
The  firm  validated  the  FBI's 
methodology  in  developing  this  user 
fee. 

The  Wages  and  Other  Compensation 
category  includes  NICS  Customer 
Service  Representatives'  salaries  and 
benefits  and  support  staffs  salaries  and 
benefits.  Based  on  the  projected  number 
of  inquiries  per  year,  the  NICS 
Operations  Center  will  require  an 
estimated  staff  of  586.  This  staffing  level 
is  required  in  order  to  provide  prompt 
service  to  FFLs  seven  days  a  week. 

When  an  individual  is  denied  the 
purchase  of  a  firearm,  the  individual 
may  appeal  that  decision.  If  an 
individual  resides  in  a  POC  state,  it  is 
anticipated  that  the  individual  will 
appeal  the  denial  to  the  state  according 
to  the  state's  appeals  procedures.  If  the 
denial  was  given  by  the  NICS 
Operations  Center,  the  individual  would 
appeal  directly  to  the  FBI.  The 
estimated  cost  to  the  FBI  of  processing 
appeals  is  incorporated  into  the  initial 
user  fee;  individuals  who  appeal  a 
denial  will  not  be  charged  a  separate 
fee.  The  estimated  appeals  cost 
anticipates  that,  in  the  appeals  process, 
individuals  may  need  to  submit  a 
fingerprint  card  to  verify  their  identity. 
Fingerpoint  cards  submitted  for  appeals 
will  be  processed  using  the  FBI's 
current  procedure  for  handling  first- 
person  requests  for  one's  own 
fingerprint-based  record.  The  existing 
(and  separate)  fee  of  $18.00  for 
processing  such  submissions  will  be 
waived. 

The  Furniture  and  Supplies  category 
is  comprised  of  a  combination  of  NICS 
staff  and  support  staff  requirements  for 
these  items.  These  costs  are  based  upon 
the  OMB's  1999  Cost  Module,  which 
sets  a  per-employee  rate  to  be  used  for 
these  calculations.  An  additional 
amount  has  been  added  for  the  purchase 
of  telephone  headsets  for  the  NICS 
Customer  Service  Representatives. 

The  Travel  &  Training  category' 
includes  costs  for  NICS  personnel  who 
need  to  travel  to  meet  with  FFLs  and 
obtain  feedback  on  th6  NICS.  Specially 
trained  NICS  Representatives  will  need 
to  report  to  various  governmental 
agencies  that  have  a  direct  interest  in 
the  NICS,  including  Congress.  The 
Training  category  will  allow  NICS 
personnel  to  be  trained  on  new  NICS 


developments  and  techniques  in  order 
to  improve  service  to  the  FFLs.  Indirect 
travel  and  training  expenses  are  also 
included  in  this  category.  These  costs 
are  also  based  upon  the  OMB's  1999 
Cost  Module,  which  sets  a  per-employee 
rate  to  be  used  for  these  calculations. 

The  Hardware  and  Software 
Maintenance  categor%'  includes  the 
maintenance  on  computer  terminals  and 
software  that  the  NICS  Representatives 
will  need  in  order  to  perform  this 
service  for  FFLs.  Software  license 
renewals  and  maintenance  agreements 
are  required  for  software  products  used 
on  FBI  computers.  Because  these 
software  products  are  proprietary  and 
specialized,  licensing  and  maintenance 
contracts  must  be  executed  with  the 
original  developer.  Contract  hardware 
maintenance  will  be  necessary  for  the 
efficient  and  continued  operation  of  the 
NICS  computers  and  peripheral 
equipment.  This  will  include  preventive 
and  on-call  hardware  maintenance 
support  for  FBI  computers  and 
peripheral  equipment.  Without  this 
preventive  and  on-call  hardware 
maintenance,  the  NICS  could 
experience  disruptions  in  service. 

■The  Miscellaneous  category  is 
composed  of  FBI  employee  background 
investigation  contract  costs,  physical 
location  costs  (based  on  the  standard 
Government  Services  Administration 
(GSA)  rate  for  government  office  space), 
and  depreciation. 

The  Contractor  Cost  category  includes 
the  cost  of  all  contractor  ser\-ices 
provided  to  support  the  operation  and 
maintenance  of  the  NICS  Operations 
Center,  including,  but  not  limited  to, 
telecommunication,  billing,  and  call 
center  service  costs.  Such  telephone- 
intensive  functions  are  subject  to 
workload  variations  that  may  be  more 
economically  managed  using  contractor 
support.  The  FBI  therefore  is  engaging  a 
private  contractor  with  an  appropriate 
number  of  Customer  Service 
Representatives  to  answer  phone  calls 
from  FFLs,  forward  information  to 
NICS,  and  respond  to  FFLs  with 
proceed  or  delay  messages. 

The  NICS  fee  is  being  established  in 
order  for  the  Federal  Government  to 
recover  the  full  cost  of  processing  NICS 
background  checks  for  FFLs  doing 
business  in  states  in  which  the  FBI  is 
contacted  directly  by  the  FFLs.  This  fee 
will  not  generate  a  profit.  Evaluation  of 
the  NICS  fee  will  be  an  ongoing  process. 
The  validity  of  this  estimate  will  be 
evaluated  during  Fiscal  Year  1999.  and 
the  results  of  this  evaluation  and  any 
appropriate  changes  to  the  NICS  fee  will 
be  published  in  the  Federal  Register  no 
later  than  November  30.  1999. 
Subsequently,  the  NICS  fee(s)  will  be 


periodically  evaluated  and  adjusted  as 
may  be  warranted.  The  Director  of  the 
FBI  may  also  clarify,  supplement,  or 
amend  provisions  related  to  these  fees. 
The  FBI  Director  shall  provide 
appropriate  notice  to  affected  persons  of 
any  exercise  of  the  foregoing  authorities; 
notice  relating  to  provisions  of  general 
applicability  shall  be  published  in  the 
Federal  Register. 

Billing  FFLs  for  NICS  User  Fees 

It  is  general  Federal  policy  that  user 
charges  will  be  collected  in  advance  of, 
or  simultaneously  with,  the  rendering  of 
services.  However,  strict  adherence  to 
this  policy  here  would  conflict  with  the 
Brady  Act's  mandate  for  "instant' 
checks,  and  the  following  procedures 
are  accordingly  established  as  an 
exception  to  this  general  policy.  FFLs 
being  serviced  by  the  FBI  will  incur  a 
non-refundable  user  fee  charge  for  each 
requested  NICS  check  immediately 
upon  issuance  by  the  FBI  of  the  unique 
NICS  Transaction  Number  (NTN) 
associated  with  the  check.  However, 
such  FFLs  will  be  afforded  two  payment 
options,  real-time  credit  card  charges  by 
individual  transaction  or  monthly 
invoicing. 

Prior  to  initiating  its  first  NICS  check, 
an  FFL  will  notify  the  FBI,  via  an 
enrollment  process,  as  to  which 
payment  option  it  will  use.  Only  a 
single  payment  option  can  be  used. 
FFLs  will  be  able  to  direct  the  FBI  to 
change  their  payment  option  with  a 
minimum  of  30  days  notice  before  the 
beginning  of  the  changed  billing  period. 

Under  the  real-time  credit  card 
payment  option,  the  FFL's  credit  card 
will  be  billed  for  each  NICS  check  at  the 
time  the  FBI  issues  the  associated  NTN. 
A  record  of  each  NICS  check,  including 
the  fee.  transaction  date,  and  NTN.  will 
be  provided  on  the  FFL's  monthly  credit 
card  bill.  The  FBI  will  accept  the 
following  major  credit  cards:  VISA. 
Master  Card.  American  Express,  and 
Discover. 

Under  the  invoicing  payment  option, 
a  record  will  be  compiled  of  all  NICS 
checks  initiated  by  the  FFL  during  the 
billing  period  for  which  an  NTN  was 
issued,  and  the  FFL  will  be  invoiced  for 
payment.  The  invoice  will  include  a 
record  of  transactions  including  the  date 
and  time  of  each  NICS  check,  the 
charge,  and  the  NTN.  Invoice  billing 
periods  will  be  on  a  calendar  month 
basis.  Payment  will  be  due  within  30 
davs  of  the  invoice  date.  Invoices  will 
be  dated  according  to  their  mailing  date, 
which  will  be  approximately  15  days 
after  the  close  of  the  subject  billing 
period.  The  FFL  will  fonvard  invoice 
payment  (either  in  check  form  or  via 
Electronic  Fund  Transfer  (EFT))  to  a 
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"Lock  Box"  or  other  Automated 
Clearing  House  (ACH)  depository 
identified  by  the  FBI.  Remittances  must 
be  drawn  on  a  bank  or  other  institution 
located  in  the  United  States  and  be 
payable  in  United  States  currency.  A 
charge  may  be  imposed  if  a  check  in 
payment  of  an  invoice  or  any  other 
matter  is  not  honored  bv  the  bank  or 
other  financial  institution  on  vvhic;h  it  is 
drawn. 

The  FBI  will  discontinue  service,  i.e.. 
providing  NICS  checks,  to  FFLs  whose 
N'ICS  financ:ial  accounts  are  not  in  good 
standing. 

Waiver  of  Fee  in  Cases  of  Successful 
Appeal 

Individuals  who  are  denied  the 
purchase  of  a  firearm  by  the  NICS 
Operations  Center  may  appeal  the 
denial  by  challenging  the  record  upon 
which  the  denial  is  made.  When  the 
appeal  is  successful  and  less  than  30 
days  has  elapsed  since  the  date  of  the 
initial  NICS  check,  a  "proceed" 
response  and  an  NTN  is  forwarded  to 
the  FFL,  which  will  allow  the  transfer 
of  the  firearm.  If  more  than  30  davs  have 
elapsed  before  a  denial  is  overturned, 
the  FFL  must  perform  a  new  NICS  check 
before  transferring  the  firearm   In  such 
cases,  the  purchaser  will  be  provided  a 
written  statement  bv  the  .NICS 
Operations  Center  that  will  allow  the 
FFL  to  request  the  new  NICS  check 
without  charge. 

Regulatory  Flexibility  Act  (RFA) 

In  compliance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-12,  the  FBI 
has  evaluated  the  effects  of  this  rule  on 
small  entities.  A  small  firearm  retailer  is 
defined  as  having  under  S.t.O  million  in 
annual  gross  receipts  as  defined  by  13 
CFR  121. 20 L.  Firearm  retailers  are 
included  in  the  Standard  Industrial 
Class  (SIC)  Code  .J94I.  Based  on  the 
evaluation  under  ri05(b)  of  the  RFA,  the 
Department  certifies  that  this  action  will 
not  have  a  significant  economic;  impact 
on  a  substantia!  number  of  small 
entities.  While  this  proposed  rule  may 
generate  up  to  592  million  annually  in 
fees,  these  fees  will  not  have  a 
significant  economic  impact  on 
businesses.  The  ultimate  impact  of  the 
fee  will  likely  be  on  firearm  purchasers 
since  FFLs  are  expected  to  recoup  NICS 
user  fees  from  the  purchasers  in  the 
same  way  FFLs  recoup  the  cost  of  fees 
today  in  connection  with  checks  under 
the  mterim  provisions  of  the  Bradv  Act. 

The  FBI  will  be  sending  a  notice, 
including  a  letter  describing  NICS  and 
a  NICS  brochure,  to  each  P'FL  in  the  34 
states  and  territories  that  are  currently 
expected  to  be  serviced  directly  bv  the 
FBI.  The  FBI  has  also  met  with  FFLs  at 


regional  firearm  seminars  conducted  bv 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  to  inform  FFLs  about  NICS 
plans  and  to  solicit  comments  needed  to 
finalize  these  plans.  These  efforts  were 
made  by  the  FBI  to  also  satisfy  the 
"outreach"  provisions  of  5  U.S.C.  fi09. 
The  obligation  of  FFLs  to  contact  the 
NICS  before  transferring  a  firearm  is 
imposed  by  Title  I  of  the  Brady  Act.  The 
fee  charged  for  the  NICS  checks  allows 
the  Federal  Government  full  recovery  of 
costs  to  pro^iess  NICS  checks  for  FFLs 
doing  business  in  states  where  the  FBI 
is  contacted  directly  by  the  FFLs.  In 
addition,  the  user  fee  will  be  evaluated 
from  time  to  time  to  account  for  any 
changes  that  may  affect  the  fee. 

Executive  Order  12866 

This  proposed  rule  has  been  drafted 
and  reviewed  in  accordance  with 
Executive  Order  12866,  §  1(b), 
Principles  of  Regulation.  The  DO}  has 
determined  that  this  proposed  rule  is  a 
"significant  regulatory  action"  under 
Section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
thus  the  proposed  rule  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Executive  Order  12612 

This  regulation  will  not  have  a 
substantial  direct  effect  on  the  states,  on 
the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  applications 
to  warrant  the  preparation  ot  a  P'ederal 
Assessment. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  5100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
oaf  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  proposed  rule  is  not  a  major  rule 
as  defined  by  the  Small  Business 
Regulatory  Enforcement  F'airness  Act  of 
199B.  ,5  u;S.C.  804(2).  This  proposed 
rule  will  not  result  in  an  annual  effect 
on  the  economy  of  5100,000,000  or 
more,  a  major  increase  in  costs  or  prices, 
or  have  significant  adverse  effects  on 


competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets.  The  cost  to  the  FFLs  is 
expected  to  be  inconsequential,  because 
the  FFLs  are  likely  to  recoup  the  fees 
from  firearm  purchasers. 

Paperwork  Reduction  Act  of  1995 

This  proposed  rule  does  not  contain 
collection  of  information  requirements 
and  would  not  be  subject  to  the 
Paperwork  Reduction  Act  of  1980,  as 
amended  (44  U.S.C.  3501-20). 

Executive  Order  12988 — Civil  Justice 
Reform 

The  propo.sed  rule  meets  the 
applicable  standards  set  forth  in 
Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

List  of  Subjects  in  28  CFR  Part  25 

Administrative  practice  and 
procedure.  Automatic  data  processing. 
Business  and  industry.  Courts,  Credit, 
Firearms,  Information,  Law  enforcement 
officers,  Reporting  and  recordkeeping 
requirements,  and  Telecommunications. 

Accordingly,  Part  25  of  Title  28  of  the 
Code  of  Federal  Regulations,  which  was 
proposed  to  be  added  to  63  FR  30434 
(lune  4,  1998)  is  proposed  to  be 
amended  as  follows: 

PART  25— DEPARTMENT  OF  JUSTICE 
INFORMATION  SYSTEMS 

Subpart  A— The  National  Instant 
Criminal  Background  Check  System 

1.  The  authority  citation  for  Part  25  is 
revised  to  read  as  follows: 

Authority:  Pub.  L.  103-159.  107  Stat.  1536 
18  Li.S.C.  922;  Pub.  L.  101-515.  104  Stat. 
2101.  2112;  ;il  l.S.C.  9701. 

2.  Section  25.12  is  added  to  read  as 
follows: 

§25.12    User  Fee  Charge. 

(a)  FFLs  who  directly  contact  the 
NICS  Operations  Center  to  request  a 
NICS  background  check  will  be  assessed 
a  fee  that  represents  the  reasonable  costs 
of  the  associated  services. 

(b)  In  cases  where  a  denial  of  a 
firearm  transaction  has  been  overturned 
through  an  appeal  and  more  than  30 
days  have  passed  since  the  initial  NICS 
check,  the  purcha.ser  will  be  provided  a 
written  statement  that  will  allow  the 
FFL  to  contact  the  NICS  Operations 
Center  and  request  that  a  new  NICS 
check  be  performed  without  charge. 

(c)  The  Director  of  the  FBI  may  from 
time  to  time  determine  and  establish  the 
reasonable  amount  of  the  fee  or  fees  to 
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be  assessed  under  this  authority.  The 
Director  of  the  FBI  may  also  clarify, 
supplement,  or  amend  the  provisions  of 
this  section.  The  Director  of  the  FBI 
shall  provide  appropriate  notice  to 
affected  persons  of  any  exercise  of  the 
foregoing  authorities;  notice  relating  to 
provisions  of  general  applicability  shall 
be  published  in  the  Federal  Register. 

Dated;  August  12.  1998. 
Janet  Reno, 

Attorney  General. 

|FR  Doc.  98-22004  Filed  8-14-98;  8;45  am] 

BILUNG  CODE  4410-02-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52      . 

[CA  083-0072b;  FRL-613S-5] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Kern 
County  Air  Pollution  Control  District, 
San  Joaquin  Valley  Unified  Air 
Pollution  Control  District,  South  Coast 
Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
wastewater  separators,  rubber  tire 
manufacturing,  and  soil 
decontamination  operations. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
EPA  receives  relevant  adverse 
comments,  the  direct  final  rule  will  not 
take  effect  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  should  do  so 
at  this  time. 


DATES:  Comments  must  be  received  in 
writing  by  September  16,  1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to;  Andrew  Steckel, 
Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  En\ironmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco.  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  for  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations; 

California  Air  Resources  Board, 
Stationary  Source  Divison,  Rule 
Evaluation  Section,  2020  "'L"  Street, 
Sacramento,  CA  95812. 

Kern  County  Air  Pollution  Control 
District,  2700  M  Street,  Suite  290, 
Bakersfield,  CA  93301 

San  Joaquin  Unified  Air  Pollution 
Control  District.  1999  Tuolumne 
Street,  Suite  200.  Fresno,  CA  93721 

South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Dri\e, 
Diamond  Bar,  CA  91765. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Bowlin,  Rulemaking  Office 
(AIR-4),  Air  Division,  U.S. 
Environmental  Protection  .\gency. 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  9410.5-3901,  Telephone; 
(415)  744-1188 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Kern  County  Air 
Pollution  Control  District  Rule  414, 
Wastewater  Separators;  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District  Rule  4681,  Rubber  Tire 
Manufacturing;  and  South  Coast  Air 
Quality  Management  District  Rule  1166, 
Volatile  Organic  Compound  Emissions 
from  Decontamination  of  Soil.  These 
rules  were  submitted  by  the  California 
Air  Resources  Board  to  EPA  on  May  10, 
1996;  May  24,  1994;  and  October  13, 
1995.  respectively.  For  further 
information,  please  see  the  information 
provided  in  the  Direct  Final  action  that 
is  located  in  the  Rules  Section  of  this 
Federal  Register. 

Authority;  42  U.S.C.  7401  et  seq. 
Dated:  July  29.  1998. 
Nora  L.  McGee. 

Acting  Regional  Administrator.  Region  IX 
IFK  Doc.  98-21901  Filed  8-14-98;  8:4.t  am] 
BILUNG  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  187-0076b;  FRL-6137-7] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Mojave 
Desert  Air  Quality  Management 
District,  San  Diego  Air  Pollution 
Control  District,  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District, 
South  Coast  Air  Quality  Management 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA) 
ACTION:  Proposed  rule 

SUMMARY:  EP.^  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
aerospace  coating  operations. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  \'OCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  ot  this 
Federal  Register,  the  EP.'\  is  approving 
the  state's  SIP  revisions  as  a  direct  final 
rule  without  prior  proposal  because  the 
.Agency  views  this  as  a  noncontro\'ersial 
re\  ision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  relevant  adverse 
comments  are  received,  no  further 
a(;tivity  is  contemplated  in  relation  to 
this  rule.  If  EP.A  receives  relevant 
adverse  comments,  the  direct  final  rule 
will  not  take  effect  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EP.A.  will  not  institute  a 
second  comment  period.  Anv  parties 
interested  in  commenting  should  do  so 
at  this  time. 

DATES:  Comments  must  be  recei\ed  in 
writing  by  September  16.  1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  .Andrew  Steckel. 
Rulemaking  Office  (AIR-4),  .Air 
Division.  U.S.  Environmental  Protection 
.Agencv.  Region  9.  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EP.A's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EP.A's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
California  .Air  Resources  Board, 

Stationarv  Source  Division,  Rule 


43898 


Federal 


Register/ Vol. 


63.  No.  158 /Monday.  August  17,  1998 /Proposed  Rules 


Evaluation  Section,  2020  'L"  Street, 

Sacramento.  CA  9,5812. 
Mojave  De.sert  .A.ir  Quality  .Management 

District,  15428  Civic  Drive,  Suite  200, 

V'ictorville,  CA  92392. 
San  Diego  Air  Pollution  Control  District, 

91.50  Chesapeake  Drive,  San  Diego, 

CA  92123-1096. 
San  Joaquin  Valley  Unified  Air 

Pollution  Control  District,  1999 

Tuolumne  Street,  Suite  200,  Fresno. 

CA  93721. 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive, 

Diamond,  CA  91765. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Office 
lAIR-41.  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)  744-1197. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Mojave  Desert  air 
Quality  Management  District  Rule  1118, 
Aerospace  Vehicle  Parts  and  Products 
Coating  Operations:  San  Diego  County 
Air  Pollution  Control  District  Rule  67.9. 
Aerospace  Coating  Operations;  San 
Joaquin  Unified  Air  Pollution  Control 
District  Rule  4605,  Aerospace  Assembly 
and  Component  Manufacturing 
Operations:  and  South  Coast  Air  Quality 
Management  District,  Rule  1124, 
Aerospace  Assembly  and  Component 
Manufacturing  Operations,  submitted  to 
EPA  on  November  26.  1996.  August  1. 
1997.  March  10.  1998.  and  August  1, 
1997,  respectively,  by  the  California  Air 
Resources  Board. 

For  further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  that  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  L'.S.C.  7401  ft  seq. 
Dated:  )uly  24,  1998. 
Sally  Seymour, 

Acting  Regional  Administrator,  Region  IX 
[FR  Doc.  98-21899  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  6S60-60-P 


Site,  Concord,  Cabarrus  County,  North 
Carolina,  from  the  National  Priorities 
List. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6146-1] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  for  partial 
deletion  of  Source  Areas  1,2,3.  7.  8.  9 
and  10  from  the  Bypass  601 
Groundwater  Contamination  Superfund 


summary:  The  United  States 
Environmental  Protection  Agency  (US 
EP.A.),  Region  I\^  announces  its  intent  to 
delete  Source  Areas  1,  2,  3.  7,  8,  9.  and 
10  from  the  Bypass  601  Groundwater 
Contamination  (Bypass  601)  National 
Priorities  List  (NPL)  Site,  located  in 
Concord,  Cabarrus  County.  North 
Carolina,  and  requests  public  comment 
on  this  proposed  action.  The  NPL 
constitutes  Appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  promulgated 
by  EPA.  pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  (CERCLA)  of  1980.  as  amended. 
EPA  and  the  State  of  North  Carolina 
Department  of  Environment  and  Natural 
Resources  (NC  DENR)  have  determined 
that  Source  Areas  1,  2.  3,  7,  8,  9,  and 
10  pose  no  significant  threat  to  public 
health  or  tlie  environment  and, 
therefore,  additional  CERCLA  remedial 
measures  are  not  appropriate. 

This  notice  of  intent  to  delete  pertains 
to  both  soil  and  groundwater  at  the 
seven  (7)  source  areas  mentioned  above. 
The  contamination,  which  was  a  result 
of  the  disposal  practices  of  the  Martin 
Scrap  Recycling  (MSR)  Facility,  has 
been  remediated.  The  remainder  of  the 
source  areas  are  being  addressed  by 
ongoing  CERCLA  activities. 
DATES:  EPA  will  accept  comments 
concerning  its  partial  deletion  proposal 
until  September  16,  1998. 
ADDRESSES:  Comments  may  be  mailed 
to:  Giezelle  S.  Bennett,  US  EPA,  Region 
IV,  61  Forsyth  Street,  SVV,  Atlanta,  GA 
30303. 

Comprehensive  information  on  this 
Site  is  available  through  the  EPA  Region 
IV  public  docket,  which  is  located  at 
EPA's  Region  IV  office  and  is  available 
for  viewing  by  appointment  from  9:00 
a.m.  to  4:00  p.m..  Monday  through 
Friday,  excluding  holidays.  Requests  for 
appointments  or  copies  of  the 
background  information  from  the 
regional  public  docket  should  be 
directed  to  the  EPA  Region  IV  docket 
office. 

The  address  for  the  regional  docket 
office  is  Ms.  Debbie  Jourdan.  US  EPA, 
Region  IV.  61  Forsyth  St.  SVV.  Atlanta. 
GA  30303.  The  telephone  number  is 
404-562-8862.  Background  information 
from  the  regional  public  docket  is  also 
available  for  viewing  at  the  Site 
information  repository  located  at  the 
Charles  A.  Cannon  Memorial  Library,  27 
Union  Street,  North,  Concord,  NC 


28025.  The  telephone  number  is  704- 

788-3167. 

FURTHER  INFORMATION  CONTACT:  Please 

contact  either  Giezelle  Bennett  or  Diane 

Barrett  at  1-800-435-9233,  US  EPA 

Region  IV,  61  Forsyth  St,  SVV.  Atlanta. 

GA  30303. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Source  Area  Deletions 

L  Introduction 

This  document  is  to  announce  EPA's 
intent  to  delete  Source  Areas  1.  2,  3,  7, 
8.  9,  and  10  of  the  Bypass  601  Site  from 
the  NPL.  It  also  serves  to  request  public 
comments  on  the  partial  deletion 
proposal. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  environment  and 
maintains  the  NPL  as  the  list  of  these 
sites.  Sites  on  the  NPL  qualify  for 
remedial  responses  financed  by  the 
Hazardous  Substances  Response  Trust 
Fund  (Fund).  As  described  in 
300.425(e)(3)  of  the  NCP,  sites  deleted 
from  the  NPL  remain  eligible  for  Fund- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the 
Site  warrant  such  actions.  EPA  accepts 
comments  on  the  proposal  to  delete  a 
Site  from  the  NPL  for  thirty  (30)  days 
after  publication  of  this  document  in  the 
Federal  Register. 

IL  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  or  delete  parts 
of  sites  from  the  NPL.  In  accordance 
with  §  300.425(e)  of  the  NCP,  sites  may 
be  deleted  from  the  NPL  where  no 
further  response  is  appropriate.  In 
making  this  determination,  EPA.  in 
consultation  with  the  State,  considers 
whether  the  site  has  met  any  of  the 
following  critieria  for  site  deletion: 

(1)  Responsible  or  other  parties  have 
implemented  all  appropriate  response 
actions  required. 

(2)  All  appropriate  response  actions 
under  CERCLA  have  been  implemented 
and  no  further  response  actions  are 
deemed  necessary. 

(3)  Remedial  investigation  has 
determined  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  no  remedial 
action  is  appropriate. 

in.  Deletion  Procedures 

EPA  Region  IV  will  accept  and 
evaluate  public  comments  before 
making  a  final  decision  to  delete. 
Comments  from  the  local  community 
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mav  be  the  most  pertinent  to  deletion 
decisions.  The  following  procedures 
were  used  for  the  intended  deletion  of 
Source  Areas  1,  2,  3,  7.  8.  9,  and  10  from 
the  Bypass  601  Site: 

(1)  EPA  Region  IV  has  recommended 
deletion  and  has  prepared  the  relevant 
documents. 

(2)  The  State  has  concurred  with  the 
decision  to  delete  Source  Areas  1.  2,  3, 
7,  8.  9.  and  10. 

(3)  Concurrent  with  this 
announcement,  a  notice  has  been 
published  in  the  local  newspaper  and 
has  been  distributed  to  appropriate 
federal,  state,  and  local  officials 
announcing  the  commencement  of  a  30- 
day  public  comment  period  on  the 
Notice  of  Intent  of  Partial  Deletion. 

(4)  EPA  has  made  all  relevant 
documents  available  for  public  review 
at  the  information  repository  and  in  the 
Regional  Office. 

Partial  deletion  of  a  site  from  the  NPL 
does  not  itself  create,  alter,  or  revoke 
any  individual's  rights  or  obligations. 
The  NPL  is  designed  primarily  for 
information  purposes  and  to  assist  EPA 
management.  As  mentioned  earlier, 
§  300.425(e)(3)  of  the  NCP  states  that 
deletion  of  a  site  from  the  NPL  does  not 
preclude  eligibility  of  the  site  for  future 
Fund-financed  response  actions. 

For  the  deletion  of  these  Source  Areas 
from  the  Site,  EPA  will  accept  and 
evaluate  public  comments  on  this 
Notice  of  Intent  of  Partial  Deletion 
before  finalizing  the  decision.  The 
Agency  will  prepare  a  Responsiveness 
Summary  to  address  any  significant 
public  comments  received  during  the 
comment  period.  The  deletion  is 
finalized  after  the  Regional 
Administrator  places  a  Notice  of 
Deletion  in  the  Federal  Register. 

The  NPL  will  refiect  any  deletions  in 
the  next  publication  of  the  final  rule. 
Public  notices  and  copies  of  the 
Responsiveness  Summary  will  be  made 
available  to  local  residents  by  Region  IV. 

IV.  Basis  for  Intended  Source  Area 
Deletions 

The  following  Site  summary  provides 
the  Agency's  rationale  for  the  proposed 
intent  for  partial  deletion  of  specific 
source  areas  of  this  Site  from  the  NPL. 

The  Bypass  601  Site  is  defined  as  an 
area  located  on  the  western  edge  of 
Concord,  North  Carolina  in  which 
groundwater  is  contaminated  by 
multiple  sources.  The  Martin  Scrap 
Recycling  (MSR)  facility,  which 
operated  as  a  battery  salvage  and 
recycling  facility  from  approximately 
1966  to  1986,  is  one  of  the  major  sources 
of  contamination.  Ten  other  source 
areas  of  contamination  related  to  batterv 


disposal  were  identified  in  the  area. 
They  are: 

•  Source  Area  1  is  located  adjacent  to 
Unnamed  Stream  HI.  west  of  Bypass 
601.  This  area  is  located  in  a  heavily 
wooded  steep  terrain  behind  an  auto 
sales  dealership  (proposed  for  deletion). 
All  soil  and  debris  containing 
contaminants  above  the  soil  cleanup 
levels  (SCls)  has  been  removed  from 
this  Source  Area.  Groundwater  is  not 
contaminated. 

•  Source  Area  2  is  located  south  of 
Montford  Avenue  and  west  of  Bypass 
601.  A  mobile  frailer  is  currently  on  this 
property  (proposed  for  deletion).  All 
soil  and  debris  containing  contaminants 
above  the  SCLs  has  been  removed  from 
this  Source  Area.  Groundwater  is  not 
contaminated. 

•  Source  Area  3  is  located  at  72 
Sumner  Avenue.  A  mobile  trailer  is 
currently  on  the  property  (proposed  for 
deletion).  All  soil  and  debris  containing 
contaminants  above  the  SCLs  has  been 
removed  from  this  Source  Area. 
Groundwater  is  not  contaminated. 

•  Source  Area  4  consists  of  the 
commercial  property  occupied  by  an 
abandoned  flea  market  and  is  located 
north  and  adjacent  to  the  MSR  facility 
(not  proposed  for  deletion). 
Contaminants  at  this  Source  Area  are 
being  addressed  through  an  ongoing 
remedial  action. 

•  Source  Area  5  is  located  at  a  private 
landfill  along  the  eastern  boundary  of 
the  MSR  facility  (not  proposed  for 
deletion).  Contaminants  at  this  Source 
Area  are  being  addressed  through  an 
ongoing  remedial  action. 

•  Source  Area  6  is  located  behind  a 
tire  store  on  the  corner  of  McGill  and 
Bypass  601  (not  proposed  for  deletion). 
Contaminants  at  this  Source  Area  will 
be  addressed  through  institutional 
controls. 

•  Source  Area  7  is  the  radio  tower  site 
located  approximately  •/4-mile  north  of 
the  MSR  facility  (proposed  for  deletion). 
No  soil  or  debris  containing 
contaminants  above  the  SCLs  were 
found  at  this  Source  Area.  Groundwater 
is  not  contaminated. 

•  Source  Area  8  consists  of  the 
floodplain  area  south  of  Unnamed 
Stream  #1  (proposed  for  deletion).  All 
soil  and  debris  containing  contaminants 
above  the  SCLs  has  been  removed  from 
this  Source  Area.  Groundwater  is  not 
contaminated. 

•  Source  Area  9  is  located  south  of 
Montford  Avenue  and  lies  southeast  of 
Source  Area  2  (proposed  for  deletion). 
All  soil  and  debris  containing 
contaminants  above  the  SCLs  has  been 
removed  from  this  Source  Area. 
Groundwater  is  not  contaminated. 


•  Source  Area  10,  located  adjacent  to 
L'nnamed  Stream  #2,  is  bordered  to  the 
north,  west,  and  south  by  Earnhardt 
Avenue,  Groff  Street,  and  Montford 
Avenue,  respettiveU'  (proposed  for 
deletion).  .^11  soil  and  debris  containing 
contaminants  above  the  SCLs  has  been 
removed  from  this  Source  Area. 
Groundwater  is  not  contaminated. 

The  MSR  facility  dealt  in  the  recovery 
of  scrap  metal,  most  notably  lead,  which 
was  recovered  from  scrap  vehicle 
batteries.  The  batteries  were  "cracked" 
by  sawing  off  the  tops  with  an  electric 
saw.  Lead  plates  were  then  removed 
from  the  batteries  for  reclamation.  The 
waste  from  this  operation  consisted  of 
the  sulfuric  acid  (contaminated  with 
lead)  from  the  batteries,  and  batterv 
casings.  Lead  and  other  heavy  metals 
were  found  in  the  soil:  lead  and  three 
volatile  organic  compounds  (VOCs)  (1.2- 
dichloroethene.  carbon  tetrachloride, 
and  benzene)  were  found  in  the 
groundwater  at  some  of  the  Source 
Areas.  The  facility  reportedly  operated 
from  1966  to  1986.  The  ten  other  source 
areas  were  discovered  during  the 
Remedial  Investigation.  Source  Areas  2 
and  6  were  also  reported  to  have  been 
used  for  reclamation  operations  by  Mr 
Martin  prior  to  the  MSR's  present 
location. 

The  Bypass  601  Site  was  added  to  the 
National  Priorities  List  (NPL)  in  lune 
1986. 

A  Remedial  Investigation  and 
Feasibility  Study  (RI/FS)  completed  in 
1990.  identified  metal  contamination  of 
soils  throughout  the  MSR  facility 
(Operable  Unit  #1).  A  second  Rl''FS  was 
completed  in  1993  on  the  ten  source 
areas  and  the  groundwater  (Operable 
Unit  #2).  During  the  second  RI/FS.  a 
removal  was  conducted  by  EPA  on  four 
of  the  Source  Areas  (1.  2.  9,  and  10)  that 
presented  an  immediate  risk  to  human 
health.  Approximately  14,000  cubic 
yards  of  contaminated  soil  and  debris 
were  excavated  from  these  source  areas 
and  then  stockpiled  at  the  MSR  facility 
This  material  was  subsequently  covered 
with  a  20-mil  liner 

In  the  April  1993  Record  of  Decision 
(ROD),  contaminated  soil  and  debris 
found  in  Source  Areas  2,  3,  6,  8,  and  9 
were  slated  for  removal.  These  source 
areas  are  located  in  residential  areas  and 
the  residents  expressed  a  desire  for  the 
cleanup  to  occur  as  soon  as  possible. 
Therefore,  in  September  1996.  during 
the  Remedial  Design  phase,  the 
Potentially  Responsible  Parties  (PRPs) 
initiated  the  removal  of  .soil  from  these 
outlying  areas.  An  estimated  16,  7.50 
cubic  yards  of  contaminated  soil  and 
debris  were  removed.  Post-excavation 
sampling  confirmed  that  al! 
contaminants  remaining  in  the  Source 
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Area  soils  were  below  the  SCLs 
identified  in  the  ROD.  The  soils  were 
transported  to  the  MSR  facility  and 
stockpiled.  The  MSR  facility,  and 
Source  Areas  4  and  5  are  currently  being 
capped  with  a  multi-laver  cap. 

Currently,  all  stockpiled  materials 
(from  both  removals)  have  been 
solidified/stabilized  as  part  of  the 
ongoing  remedial  action.  In  addition,  as 
a  result  of  the  ongoing  remedial  action, 
monitoring  wells  were  removed  from 
the  outlying  source  areas  in  June  1998. 

There' are  no  institutional  controls  for 
Source  Areas  1,  2.  3,  7.  8.  9.  and  10.  A 
five-year  review  will  not  be  conducted 
at  these  Source  Areas  due  to  the  fact 
that  soil  and  groundwater  contaminants 
are  below  the  SCLs.  The  concentrations 
found  in  the  samples  taken  do  not 
present  a  current  or  future  threat  to 
public  health  or  the  environment. 

EP.^,  with  concurrence  of  the  State  of 
North  Carolina,  has  determined  that  all 
appropriate  responses  under  CERCLA 
for  Source  Areas  1,  2,  3.  7.  8.  9,  and  10 
have  been  completed,  and  that  no 
further  activities  by  responsible  parties 
are  deemed  necessary.  Therefore,  EPA 
proposes  to  delete  these  Source  Areas 
from  the  NPL. 

Dated:  August  .3.  1998. 
.■\.  Stanley  Meiburg, 

Deputy  Regional  Atiminstrator.  Region  IV 
[FR  Doc.  98-220.59  Filed  8-14-98;  8:45  am] 
BILLING  CODE  6560-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6146-2] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  to  delete  a 
portion  of  the  Sangamo  Weston/Twelve 
Mile  Creek/Lake  Hartwell  (Sangamo) 
Superfund  Site  from  the  National 
Priorities  List  (NPL). 

SUMMARY:  The  United  States 
Environmental  Protection  Agencv  (US 
EPA).  Region  4,  announces  its  intent  to 
partially  delete  a  portion  of  the 
Sangamo  Superfund  Site  from  the 
National  Priorities  List  (NPL)  and 
requests  public  comment  on  this 
proposed  action.  The  NPL  constitutes 
Appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  EPA  is  pursuing  a  partial 
deletion  for  the  Sangamo  Superfund 
Site  based  on  a  policy  change  intended 


to  support  economic  redevelopment  for 
Superfund  sites.  This  partial  deletion 
will  be  for  an  unused  portion  of  the  site 
(across  Sangamo  Road  from  the  plant 
property)  and  also  includes  three  of  the 
six  remote  properties  which  are  within 
a  few  miles  of  the  plant  property.  The 
three  remote  properties  proposed  for 
deletion  are  Trotter,  Nix,  and  Welborn 
properties.  There  is  no  groundwater 
contamination  at  the  areas  proposed  for 
deletion.  EPA  and  the  State  of  South 
Carolina  Department  of  Health  and 
Environmental  Control  have  determined 
that  these  areas  pose  no  significant 
threat  to  public  health  or  the 
environment  and  therefore,  CERCLA 
remedial  measures  are  not  appropriate 
for  the  unused  tract  of  land,  and  no 
further  remedial  measures  are  necessary 
for  the  three  remote  properties. 

DATES:  EPA  will  accept  comments 
concerning  the  Sangamo  Site  partial 
deletion  proposal  until  September  16, 
1998. 

ADDRESSES:  Comments  may  be  mailed 
to:  Sheri  Panabakor,  US  EPA,  Region  4, 
61  Forsvth  St.,  WD-NSMB,  SVV,  Atlanta. 
GA,  30303. 

Comprehensive  information  on  this 
Site  is  available  through  the  EPA  Region 
4  public  docket,  which  is  located  at 
EP.A's  Region  4  office  and  is  available 
for  viewing  by  appointment  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  holidays.  Requests  for 
appointments  or  copies  of  the 
background  information  from  the 
regional  public  docket  should  be 
directed  to  the  EPA  Region  4  docket 
office. 

The  address  for  the  regional  docket 
office  is:  U.S.  EPA,  Region  4,  61  Forsyth 
St..  SW,  .Atlanta,  GA,  30303,  attn:  Ms. 
Debbie  Jourdan.  The  telephone  number 
is  404-562-8862. 

Background  information  from  the 
regional  public  docket  is  also  available 
for  viewing  at  the  Site  information 
repository  located  at  the  following 
locations:  R..M.  Cooper  Library,  Clemson 
University.  South  Palmetto  Boulvard, 
Clemson.'SC  (864)  656-5174;  Pickens 
County  Public  Library,  Easlev  Branch. 
110  West  First  Avenue.  Easle'y,  SC  (864) 
850-7077:  Hart  County  Library,  150 
Benson  Street,  Hartwell.  GA  (706)  376- 
4655. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  either  Sheri  Panabaker 
(Remedial  Project  Manager)  or  Cynthia 
Peurifoy  (Community  Relations 
Coordinator)  at  1-800—435-9233  or 
404-562-8810.  E-mail  address  is 
panabaker.sheri@epamail.epa.gov. 


SUPPLEMENTARY  INFORMATION: 
L  Introduction 

This  document  is  to  announce  EPA's 
intent  to  delete  a  portion  of  the 
Sangamo  Site  from  the  NPL.  It  also 
serves  to  request  public  comments  on 
the  partial  deletion  proposal. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
maintains  the  NPL  as  the  list  of  these 
sites.  Sites  on  the  NPL  qualify  for 
remedial  responses  financed  by  the 
Hazardous  Substances  Response  Trust 
Fund  (Fund).  As  described  in 
§  300.425(e)(3)  of  the  NCP,  sites  deleted 
from  the  NPL  remain  eligible  for  Fund- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  actions.  EPA  will  accept 
comments  on  the  proposal  to  delete  a 
site  from  the  NPL  for  thirty  days  after 
publication  of  this  document  in  the 
Federal  Register. 

IL  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPL. 
In  accordance  with  §  300.425(e)  of  the 
NCP,  sites  may  be  deleted  from  the  NPL 
where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA,  in  consultation 
with  the  State,  considers  whether  the 
site  has  met  any  of  the  following  criteria 
for  site  deletion: 

(i)  Responsible  or  other  parties  have 
implemented  all  appropriate  response 
actions  required; 

(ii)  All  appropriate  response  actions 
under  CERCLA  have  been  implemented 
and  no  fiirther  response  actions  are 
deemed  necessary;  or 

(iii)  The  remedial  investigation  has 
determined  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and.  therefore,  no  remedial 
action  is  appropriate. 

in.  Deletion  Procedures 

EPA  Region  4  will  accept  and 
evaluate  public  comments  before 
making  a  final  decision  to  delete. 
Comments  from  the  local  community 
may  be  the  most  pertinent  to  deletion 
decisions.  The  following  procedures 
were  used  for  the  intended  deletion  of 
a  portion  of  the  Sangamo  Site: 

(1)  EPA  Region  4  has  recommended 
this  partial  deletion  and  has  prepared 
the  relevant  documents. 

(2)  The  State  concurs  with  the 
decision  to  delete  a  portion  of  the 
Sangamo  Site. 

(3)  Concurrent  with  this 
announcement,  a  notice  has  been 
published  in  the  local  newspaper  and 
has  been  distributed  to  appropriate 
federal,  state,  and  local  officials 
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announcing  the  commencement  of  a  30- 
dny  public  comment  fieriod  on  the 
Notice  of  Intent  to  Delete. 

(4)  EPA  has  made  all  relevant 
documents  available  for  public  review 
at  the  information  repository  and  in  the 
Regional  Office. 

Partial  deletion  of  a  site  from  the  NPL 
does  not  itself  create,  alter,  or  revoke 
any  individual's  rights  or  obligations. 
The  NPL  is  designed  primarily  for 
information  purposes  and  to  assist  EPA 
management.  As  mentioned  earlier, 
section  300.42.=5(e){30)  of  the  NCP  states 
that  deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  of  the  site  for 
future  Fund-financed  response  actions. 

For  the  partial  deletion  of  this  site, 
EPA  will  accept  ajid  evaluate  public 
comments  on  this  Notice  of  Intent  to 
Delete  before  finalizing  the  decision. 
The  Agency  will  prepare  a 
Responsiveness  Summary  to  address 
any  significant  public  comments 
received  during  the  comment  period. 
The  deletion  is  finalized  after  the 
Regional  Administrator  places  a  Notice 
of  Deletion  in  the  Federal  Register. 

The  NPL  will  reflect  any  deletions  in 
the  next  publication  of  the  final  rule. 
Public  notices  and  copies  of  the 
Responsiveness  Summary  will  be  made 
available  to  local  residents  by  Region  4. 

IV^  Basis  for  Intended  Sangamo  Site 
Partial  Deletion 

The  following  Site  summary  provides 
the  Agency's  rationale  for  the  proposed 
intent  for  partial  deletion  of  this  Site 
from  the  NPL. 

The  Sangamo  site  (Site)  is  located  in 
Pickens  County,  South  Carolina. 
Sangamo  We.ston.  Inc.  owned  and 
operated  a  capacitor  manufacturing 
plant  in  Pickens,  South  Carolina  from 
1955  to  1987.  In  its  manufacturing 
processes,  Sangamo  used  several 
\arieties  of  dielectric  fluids  which 
contained  several  varieties  of 
polychlorinated  biphenyls  (PCBs).  PCBs 
reportedly  enhanced  the  performance 
and  durability  of  the  fluids.  Waste 
disposal  practices  from  the  Sangamo 
Plant  included  land-burial  of  off- 
specification  capacitors  and  wastewater 
treatment  sludges  on  the  plant  site  and 
six  satellite  (remote)  disposal  areas 
within  a  3-mile  radius  of  the  plant. 
Three  of  these,  which  are  proposed  for 
deletion,  are  the  Trotter,  Nix,  and 
Welborn  properties.  PCBs  were  also 
discharged  with  the  effiuent  directly 
into  Town  Creek,  which  is  a  tributary  of 
Twelvemile  Creek.  Twelvemile  Creek  is 
a  major  tributary  of  the  56,000  acre  Lake 
Hartwell.  As  part  of  its  overall  strategy 
in  addressing  the  Sangamo  site.  EPA 
split  the  site  into  two  Operable  Units. 
Operable  Unit  One  (OUl)  consists  of  the 


land-based  source  areas  including  the 
plant  site  and  the  six  satellite  disposal 
areas.  OU2  addresses  the  sediment  and 
biological  impacts  downstream  of  the 
land-based  source  areas. 

The  specific  areas  associated  with  this 
partial  delisting  include  only  a  portion 
of  the  soils  for  OUl.  The  areas  proposed 
for  delisting  (an  unused  tract  of  land 
across  from  the  plant  property,  and 
three  remote  properties,  "Trotter,  Nix, 
and  Welborn)  have  been  the  subject  of 
previous  investigations.  The  majority  of 
the  investigatory  and  remedial  actions 
taken  within  the  area  targeted  for  partial 
delisting  was  performed  under  a 
Consent  Decree,  dated  April  15,  1992. 

An  RI/FS  was  initiated  by  the 
potentially  respon,<ible  party 
(Schlumberger  Industries,  Inc.  (SlI))  in 
1988,  which  showed  soils  to  be 
primarily  contaminated  with  PCBs,  but 
there  were  also  VOCs  and  metals 
detected.  The  Record  of  Decision  (ROD) 
was  signed  in  December  1990  which 
stated  that  the  contaminated  soils  would 
be  treated  by  thermal  desorption.  The 
groundwater  at  these  three  remote 
properties  did  not  pose  a  risk  to  human 
health  or  the  environment  and. 
therefore,  remedial  action  was  not 
warranted  for  the  groundwater. 

Under  a  Consent  Decree  with  SII 
signed  in  April  1992,  the  contaminated 
soils  were  excavated  from  all  six  of  the 
remote  properties  between  November 
1993  and  July  1994.  The  soils  were 
excavated  to  10  parts  per  million  (ppm) 
for  the  remote  properties  (except  for  the 
ra\'ine  parts  of  the  Nix  and  Welborn 
properties,  which  were  excavated  to  1 
ppm),  and  to  25  ppm  on  the  plant 
propertv.  Sampling  to  contirm  the 
effectiveness  of  the  waste  removal 
efforts  showed  that  the  performance 
standards  were  achieved.  The  excavated 
areas  were  then  backfilled  with  clean 
soil.  Treatment  of  all  contaminated  soils 
(from  the  six  remote  properties  and  the 
plant  property)  by  thermal  desorption 
began  in  December  1995,  and  was 
completed  in  May  1997.  Approximately 
60,000  tons  (40.000  cubic  yards)  of 
contaminated  soils  were  treated  to  2 
ppm.  The  cleanup  level  was  confirmed 
through  sampling  of  treated  soils. 

Samples  co!lec:ted  from  the  unused 
property  across  the  street  from  the  plant 
site  did  not  detect  any  of  the 
contaminants  stated  in  the  ROD. 

The  remedial  activities  associated 
with  removing  contaminated  soil  within 
the  areas  targeted  for  partial  delisting  at 
the  Sangamo  Site  are  considered  a 
permanent  remedy.  No  additional 
treatment  of  soils  within  these  areas  will 
be  necessary.  As  such,  no  operation  and 
maintenance  activities  are  necessary  for 
these  areas.  Because  no  hazardous 


substances,  pollutants,  or  contaminants 
remain  in  the  soils  within  the  areas 
targeted  tor  partial  delisting,  no  Five 
Year  Review  will  be  performed  on  these 
areas. 

EPA,  in  concurrence  with  the  State  of 
South  Carolina  Department  of  Health  & 
Environmental  Control,  has  determined 
that  all  appropriate  Fund-financed 
responses  under  CERCLA  for  the  soils 
within  the  areas  targeted  for  this  partial 
deletion  have  been  completed,  and  that 
no  further  activities  by  responsible 
parties  are  appropriate.  Therefore.  EPA 
proposes  to  delete  these  areas  from  the 
NPL. 

Dated  .August  6.  1998 
A.  Stanley  Meiburg. 

Deputy  Fegional  Administrator.  Region  4 
|FK  D(>(    9«-220hO  Filed  8-14-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

SOCFRPart  17 

RIN  1018-AEOO 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  on  90-Day  Finding  and 
Commencement  of  Status  Review  for  a 
Petition  To  List  the  Westslope 
Cutthroat  Trout  as  Threatened 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Reopening  of  comment  period. 

summary:  The  Fish  and  Wildlife  Service 
(Ser\  u  e)  [.iro\ides  notice  that  the 
comment  period  on  the  westslope 
cutthroat  trout  90-day  finding  is  being 
reopened.  All  interested  parties  are 
invited  to  submit  comments  on  this 
})roposal. 

DATES:  Comments  will  be  accepted  until 
October  13.  1998. 

ADDRESSES:  Data,  information,  technical 
( ritiques.  comments,  or  questions 
rele\ant  to  this  amended  petition 
.should  be  sent  to  the  Chief.  Branch  ot 
Native  Fishes  Management.  Montana 
Fish  and  Wildlife  Management 
Assistanc;e  Office.  4052  Bridger  Canyon 
Road.  Bozeman.  Montana  59715.  The 
amended  petition,  its  appendices,  and 
bibliography  are  availahle  for  public 
inspec  tion.  bv  appointment,  at  the 
above  address.  Electronic  copies  of  the 
amended  petition  and  bibliography  may 
be  requested  and  received  via  e-mail 

from  lynn kaeding@fws,go\-, 

FOR  FURTHER  INFORMATION  CONTACT: 
Lvnn  Kaeding.  at  the  above  ,  ddress.  or 
telephone  (406)  582-0717. 
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SUPPLEMENTARY  INFORMATION: 

Background 

On  June  10,  1998,  the  Service 
published  in  the  Federal  Register  a 
positive  90-day  finding  on  a  formal 
petition  to  list  the  westslope  cutthroat 
trout  as  threatened  throughout  its  range 
and  designate  critical  habitat  for  this 
subspecies  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended. 
Copetitioners  were  American 
VVildlands,  Clearwater  Biodiversity 
Project,  Idaho  Watersheds  Project,  Inc., 
Montana  Environmental  Information 
Center,  the  Pacific  Rivers  Council,  Trout 
Unhmited's  Madison-Gallatin  Chapter, 
and  Mr.  Bud  Lilly. 

The  Service  has  reviewed  the 
amended  petition,  as  well  as  other 
available  information,  published  and 
unpublished  studies  and  reports,  and 
agency  files.  On  the  basis  of  the  best 
scientific  and  commercial  information 
available,  the  Service  finds  that  there  is 
sufficient  information  to  indicate  that 
fisting  of  the  westslope  cutthroat  trout 
as  threatened,  throughout  all  or  parts  of 
its  range,  may  be  warranted.  The  Service 
believes  that  the  decline  of  westslope 
cutthroat  trout  is  due  mainly  to  the 


destruction  and  adverse  modification  of 
habitat  and  the  negative  effects  of 
stocked,  nonnative  fish  species,  as 
described  above  under  the  fisting 
factors.  However,  the  Service  also 
believes  that  the  present  status  of 
westslope  cutthroat  trout  throughout  its 
historic  range  is  not  well  understood, 
particularly  with  regard  to  the  genetic 
characteristics  of  many  known 
populations,  the  possible  occurrence  of 
additional  populations  in  areas  that 
have  not  been  studied,  and  the  measures 
now  underway  to  protect  remaining 
populations.  Within  1  year  from  the 
date  the  petition  was  received,  a  finding 
as  to  whether  the  petitioned  action  is 
warranted  is  required  by  section 
4a))(3)(B)oftheAct. 

Public  Comments  Solicited 

Oral  and  vmtten  statements 
concerning  the  proposed  rule  will 
receive  equal  consideration  by  the 
Service.  There  are  no  limits  to  the 
length  of  written  comments  presented  at 
the  hearing  or  mailed  to  the  Service. 
News  released  announcing  the  date, 
time,  and  location  of  the  hearings  are 
being  published  in  newspapers 


conciurently  with  this  Federal  Register 

notice. 

The  previous  comment  period  on  this 
finding  closed  on  August  10.  1998.  At 
the  request  of  the  U.S.  Forest  Service 
and  several  State  fish  and  wildlife 
agencies,  the  Service  reopens  the 
comment  period.  Written  comments 
may  not  be  submitted  until  October  13, 
1998,  to  the  Service  office  identified  in 
the  ADDRESSES  section  above.  All 
comments  must  be  received  before  the 
close  of  the  comment  period  to  be 
considered. 

Author:  The  author  of  this  notice  is 
Chuck  Davis,  Regional  Environmental 
Coordinator.  U.S.  Fish  and  Wildlife 
Service,  Region  6,  P.O.  Box  25486,  DFC, 
Denver,  CO  80225-0486;  telephone 
303-236-7400  extension  235. 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated:  August  10,  1998. 

Mary  Lou  Gessner, 

Acting  Deputy  Regional  Director.  Denver, 
Colorado. 

[FR  Doc.  98-21995  Filed  8-14-98;  8:45  am] 
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proposed  rules  that  are  applicable  to  the 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Emerald  Bay  Timber  Sale 
Environmental  Impact  Statement 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service,  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  provide  timber  for  the 
Ketchikan  Area  timber  sale  program. 
The  Record  of  Decision  will  disclose 
how  the  Forest  Service  has  decided  to 
provide  harvest  units  and  associated 
timber  harvesting  facilities.  The 
proposed  action  is  to  harvest  an 
estimated  15  million  board  feet  (mmbf) 
of  timber  on  approximately  900  acres  in 
a  single  timber  sale.  A  range  of 
alternatives  responsive  to  significant 
issues  will  be  developed,  including  a  no 
action  alternative.  The  proposed  timber 
harvest  is  located  within  Tongass  Forest 
Plan  Value  Comparison  Unit  721  on 
Cleveland  Peninsula,  Alaska,  on  the 
Ketchikan  Ranger  District,  Ketchikan 
Area,  Tongass  National  Forest. 
DATES:  Comments  concerning  the  scope 
of  this  project  should  be  received  by 
September  15,  1998. 
ADDRESSES:  Please  send  written 
comments  to:  Forest  Supervisor's  Office, 
Tongass  National  Forest,  Ketchikan 
Area,  Attn.:  Emerald  Bay  EIS,  Federal 
Building,  Ketchikan,  AK  99901. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pete  Griffin,  Acting  District  Ranger, 
Ketchikan  Ranger  District,  Tongass 
National  Forest,  3031  Tongass  Ave., 
Ketchikan,  AK  99901,  telephone  (907) 
228-4100  or  Craig  Trulock,  Planning 
Silviculturist,  Ketchikan  Ranger  District, 
3031  Tongass  Ave.,  Ketchikan.  AK 
99901,  telephone  (907)  228-4125. 
SUPPLEMENTARY  INFORMATION:  Public 
participation  will  be  an  integral 
component  of  the  study  process  and 


will  be  especially  important  at  several 
points  during  the  analysis.  The  first  is 
during  the  scoping  process.  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal. 
State  and  local  agencies,  individuals, 
and  organizations  that  may  be  interested 
in,  or  affected  by.  the  proposed 
activities.  The  scoping  process  will 
include:  (1)  identification  of  potential 
issues,  (2)  identification  of  issues  to  be 
analyzed  in  depth,  and  (3)  elimination 
of  insignificant  issues  or  those  which 
have  been  covered  by  a  previous 
environmental  review.  Written  scoping 
comments  will  be  solicited  through  a 
scoping  package  that  will  be  sent  to  the 
project  mailing  list  and  to  the  local 
newspaper.  For  the  Forest  Service  to 
best  use  the  scoping  input,  comments 
should  be  received  by  September  15, 
1998.  Preliminary  issues  identified  for 
analysis  in  the  EIS  include  the  potential 
effects  of  the  project  on,  and  the 
relationship  of  the  project  to: 
subsistence  resources,  timber  supply 
and  economics,  and  others. 

Based  on  the  results  of  scoping  and 
the  resource  capabilities  within  the 
Project  Area,  alternatives,  including  a 
no  action  alternative,  will  be  developed 
for  the  Draft  EIS.  The  Draft  EIS  is 
projected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
in  January  1999.  Subsistence  hearings, 
as  provided  for  in  Title  VIII.  Section  810 
of  the  Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA),  will  be 
held  during  the  comment  period  on  the 
Draft  EIS  if  needed.  The  Final  EIS  is 
anticipated  by  May  1999. 

The  comment  period  on  the  Draft  EIS 
will  be  a  minimum  of  45  days  from  the 
date  the  EPA  publishes  the  Notice  of 
Availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  Draft  EISs  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal,  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
[Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519,  553,  (1978)). 
Environmental  objections  that  could 
have  been  raised  at  the  Draft  EIS  stage 
may  be  waived  or  dismissed  by  the 
courts  (City  of  Angoon  v.  Hodel,  803 
F.2nd  1016.  1022  (9th  Cir.  1986)  and 


Wisconsin  Heritages.  Inc.  v.  Harris.  490 
F.  Supp.  1334.  1338  (E.D.  Wis.  1980]). 
Because  of  these  courts  rulings,  it  is 
very  important  that  those  interested  in 
this  Proposed  Action,  participate  by  the 
close  of  the  45  day  comment  period,  so 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  they  can 
be  meaningfully  considered  and 
responded  to  in  the  Final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  of  the  Proposed  Action, 
comments  during  scoping  and  on  the 
Draft  EIS  should  be  as  specific  as 
possible  and  refer  to  specific  pages  or 
chapters.  Comments  may  address  the 
adequacy  of  the  Draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed.  In  addressing  these  points 
reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  in  40  CFR 
1503.3.  Comments  received  in  response 
to  this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  Proposed  Action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  uall 
be  accepted  and  considered.  Pursuant  to 
7  CFR  1.27(d).  any  person  may  request 
the  agencv  to  withhold  a  submission, 
from  the  public  record,  by  showing  how 
the  Freedom  of  Information  Act  (FOIA) 
permits  such  confidentiality.  Requesters 
should  be  aware  that,  under  FOIA. 
confidentiality  may  be  granted  in  only 
very  limited  circumstances,  such  as  to 
protect  trade  secrets.  The  Forest  Ser\ice 
will  inform  the  requester  of  the  agency's 
decision  regarding  the  request  for 
confidentiality.  If  the  request  is  denied, 
the  agency  will  return  the  submission 
and  notif)'  the  requester  that  the 
comments  may  be  resubmitted  with  or 
without  name  and  address  within  seven 
days. 

Permits:  required  for  implementation 
include  the  following: 

1.  U.S.  Army  Corps  of  Engineers 

— Approval  of  the  construction  of 
structures  or  work  in  navigable 
waters  of  the  United  States  under 
Section  10  of  the  Rivers  and 
Harbors  Act  of  1899 

2.  Environmental  Protection  Agency 
— National  Pollutant  Discharge 

Elimination  System  (402)  Permit 
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— Review  Spill  Prevention  Control 
and  Countermensure  Plan 

3.  State  of  .Alaska,  Department  of 

Xntural  Resources 
— Tideland  Permit  and  Lease  or 
Easement 

4.  State  of  .-Xlaska,  Department  of 

Environmental  Conservation 
— Solid  Waste  Disposal  Permit 
— Certification  of  Compiianc:e  with 

Alaska  Water  Qualitv  Standards 

(401  Certification) 

Rrspnnsihlf  Official:  Bradley  E. 
Powell.  Forest  Supervisor.  Ketchikan 
Area,  Tongass  National  Forest.  Federal 
Building,  Ketchikan.  Alaska  QflflOl,  is 
the  responsihle  official,  hi  making  the 
decision,  the  responsihle  official  will 
consider  the  comments,  responses, 
disclosure  of  environmental 
consequences,  and  applicahle  laws, 
regulations,  and  policies.  The 
responsihle  official  will  state  the 
rationale  for  the  chosen  alternative  in 
the  Record  of  Decision. 

Dritfd;  August  fi.  1998. 
Bradley  E.  Powell, 

Fnri^!^t  SupcrMsnr 

|FR  Doc.  98-21977  Filed  8-14-98:  8:45  ami 

BILLING  CODE  3410-1 1-M 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Sunshine  Act  Meeting 

DATE:  .-Xugust  25-26,  1998. 

PLACE:  ARRB.  fiOO  E  Street.  N'W, 
Washington,  DC. 

STATUS:  August  2,5:  9:00  am.  Closed; 
August  2fi:  2:00  p.m.  Open. 

MATTERS  TO  BE  CONSIDERED: 

Closed  Meeting 

1.  Review  and  Accept  Minutes  of  Closed 
Meeting 

2.  Re\iew  of  .Assassination  Records 

3.  Other  Business 

Open  .Meeting 

1.  Discussion  of  Final  Report 

2.  Review  and  .Accept  Minutes  of  luly 
21.  1998  Open  Meeting 

3.  Other  Business 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Eileen  Sullivan.  Press  Officer.  fiOO  E 
Street,  N\V,  Second  Floor.  Washington, 
DC  20530.  Telephone:  (202)  724-0088; 
Fax: (202)  724-0457. 
Laura  Denk, 
Executive  Director. 

(PR  Doc   98-22  15J  Filed  8-i:!-98;  11:32  am) 
BILLING  CODE  61ia-01-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  997] 

Microchip  Technology  Inc, 
(Semiconductors),  Chandler  and 
Tempe,  AZ;  Grant  of  Authority  for 
Subzone  Status 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Wberens.  hy  an  Act  of  Congress 
approved  June  18,  1934,  an  Act  "To 
provide  for  the  establishment  *   *    *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
snbzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  City 
of  Phoenix,  Arizona,  grantee  of  Foreign- 
Trade  Zone  75,  for  authority  to  establish 
special-purpose  subzone  status  at  the 
semiconductor  manufacturing  plants  of 
Microchip  Technology  Inc.,  located  at 
sites  in  Chandler  and  Tempe,  Arizona, 
was  hied  by  the  Board  on  October  30, 
1997,  and  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (FTZ  Docket  78-97,  62  FR 
60219,  11/7/97);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  .Act  and  the 
Boards  regulations  are  satished,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

\'ovv.  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
semiconductor  manufacturing  plants  of 
Microchip  Technology  Inc.,  located  at 
sites  in  Chandler  and  Tempe,  Arizona 
(Subzone  75H),  at  the  locations 
described  in  the  application,  and  subject 
to  the  FTZ  Act  and  the  Board's 
regulations,  including  §  400.28. 


.Signed  at  Washington.  DC.  this  31st  dav  of 
luly  1998. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.  Alternate  Chairman. 
Foreign-Trade  Zones  Board. 

.Attest: 

Dennis  Puccinelli, 

.'\cting  Executive  Secretary. 

IFR  Doc.  98-2206.5  Filed  8-14-98:  8:45  ami 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  996] 

Hewlett-Packard  Company  (Computer 
and  Related  Electronic  Products),  San 
Jose,  CA;  Grant  of  Authority  for 
Subzone  Status 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-aiu], 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18,  1934,  an  Act  "To 
provide  for  the  establishment  ...  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  City 
of  San  Jose,  California,  grantee  of 
Foreign-Trade  Zone  18,  for  authority  to 
establish  special-purpose  subzone  status 
at  the  computer  and  electronic  products 
manufacturing  facilities  of  the  Hewlett- 
Packard  Company,  located  at  sites  in  the 
San  Jose,  California,  area,  was  filed  by 
the  Board  on  June  19,  1997,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  52-97, 
62  FR  35151,  6/30/97;  amended  8/25/ 
97):  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  afe  satisfied,  and 
that  approval  of  the  application,  as 
amended,  is  in  the  nublic  interest; 

Now.  Therefore,  tne  Board  hereby 
grants  authority  for  subzone  status  at  the 
computer  and  related  electronic 
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products  manufacturing  facilities  of  the 
Hewlett-Packard  Company,  located  in 
the  San  Jose,  California,  area  (Subzone 
18D),  at  the  locations  described  in  the 
application,  and  subject  to  the  FTZ  Act 
and  the  Board's  regulations,  including 
§400.28. 

Signed  at  Washington,  DC,  this  31st  day  of 
July  1998. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 

Attest; 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

|FR  Doc.  98-22064  Filed  8-14-98;  8;45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

AGENCY:  International  Trade 
Administration,  Commerce. 

ACTION:  Renewal  of  the  Environmental 
Technologies  Trade  Advisory 
Committee. 

SUMMARY:  The  delegate  of  the  Secretary 
of  Commerce  renewed  the 
Environmental  Technologies  Trade 
Advisory  Committee  (ETTAC).  The 
renewal  of  the  Committee  is  in 
accordance  with  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  and  41 
CFR  Parts  101-5.10  (1990),  Federal 
Advisory  Committee  Management  Rule. 

The  ETTAC  was  established  by  the 
Secretary  of  Commerce  on  May  31, 
1994,  to  advise  the  Secretary  of 
Commerce  in  his  capacity  as  the 
Chairman  of  the  Trade  Promotion 
Coordinating  Committee  (TPCC),  as  well 
as  other  TPCC  heads  and  officials  on 
issues  related  to  the  export  of 
environmental  technologies. 

The  Committee  functions  as  an 
advisory  body  in  accordance  with  the 
Federal  Advisory  Committee  Act.  On 
October  22,  1994,  the  Congress  passed 
the  Jobs  Through  Trade  Enhancement 
Act,  15  U.  S.C.  4728(c).  This  Act 
mandated  the  creation  of  such  an 
advisory  committee  on  environmental 
technologies  exports. 

FOR  FURTHER  INFORMATION  CONTACT:  Sage 
Chandler,  U.S.  Department  of 
Commerce,  International  Trade 
Administration,  Trade  Development, 
Office  of  Environmental  Technologies 
Exports.  (202)  482-5225. 


Dated;  Augusts,  1998. 
Carlos  F.  Montolieu, 

Acting  Deputy  Assistant  Secretary  for 
Environmental  Technologies  Exports. 
|FR  Doc.  98-21942  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  3510-DR-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-475-ai9] 

Certain  Pasta  From  Italy:  Final  Results 
of  Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  On  April  9,  1998,  the 
Department  of  Commerce  published  in 
the  Federal  Register  its  preliminary 
results  of  the  administrative  review  of 
the  countervailing  duty  order  on  certain 
pasta  from  Italy  for  the  period  October 
17,  1995  through  December  31,  1996. 
For  information  on  the  net  subsidv  for 
each  reviewed  company,  as  well  as  for 
all  non-reviewed  companies,  see  the 
Final  Results  of  Review  section  of  this 
notice.  We  will  instruct  the  Customs 
Service  (Customs)  to  assess 
countervailing  duties  as  detailed  in  the 
Final  Results  of  Review  section  of  this 
notice. 

EFFECTIVE  DATE:  August  17.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vincent  Kane  or  Todd  Hansen,  AD/CVD 
Enforcement,  Group  I,  Office  1,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  3099.  14th  Street  and 
Constitution  Avenue,  N.VV., 
Washington,  D.C.  20230:  telephone 
(202) 482-2815  or  482-1276, 
respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA),  effective 
January  1,  1995  (the  Act).  The 
Department  of  Commerce  (the 
Department)  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act.  All  other 
references  are  to  the  Department's 
regulations  at  19  CFR  Part  351  et.  seq. 
Antidumping  Duties:  Countervailing 
Duties:  Final  Rule  62  FR  27296  (May  19, 
1997),  unless  otherwise  indicated 


Background 

On  July  24,  1996,  the  Department 
published  in  the  Federal  Register  (61 
FR  38544)  the  countervailing  duty  order 
on  certain  pasta  from  Italy. 

In  accordance  with  section  351.213(b) 
of  our  regulations,  this  review  of  the 
countervailing  duty  order  covers  the 
producers/exporters  of  the  subject 
merchandise  for  which  a  review  was 
specifically  requested.  They  are: 
Audisio  Industrie  Alimentari  S.r.L. 
(Audisio);  the  affihated  companies 
Delverde  S.r.L.,  Tamma  Industrie 
Alimentari  di  Capitanata,  S.r.L.. 
Sangralimenti  S.r.L.  and  Pietro  Rotunno 
S.r.L.  (Delverde/Tamma):  La  .Molisana 
Industrie  Alimentari  S.p.A.  (La 
Molisana):  and.  Petrini  S.p.A.  (Petrini). 
The  petitioners  in  this  review  are 
Borden.  Inc..  Hershey  Foods  Corp.  and 
Gooch  Foods.  Inc.  This  review  covers  23 
programs. 

Since  the  publication  of  the 
preliminary  results  on  .April  9.  1998  (.see 
Certain  Pasta  from  Italy:  Preliminary- 
Results  ofCounter\'ailing  Duty 
Administrative  Review  (63  FR  17372) 
[Preliminary  Results],  the  following 
events  have  occurred:  on  May  11,  1998, 
petitioners  and  respondents  Delverde' 
Tamma  and  La  Molisana  submitted  case 
briefs:  on  May  12,  1998,  Delverde'' 
Tamma  also  submitted  an  addendum  to 
the  case  brief,  i.e.,  a  Table  of 
Authorities:  and.  on  May  18,  1998, 
respondents  Audisio,  Delverde/Tamma, 
La  Molisana.  Petrini  and  petitioners 
filed  rebuttal  briefs  on  May  18,  1998. 
The  Department  did  not  conduct  a 
hearing  in  this  review  because  one  was 
not  requested. 

Scope  of  Review 

The  merchandise  under  review 
consists  of  certain  non-egg  dry  pasta  in 
packages  of  five  pounds  (or  2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees. 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons  or  polyethylene  or 
polypropylene  bags,  of  varying 
dimensions. 

Excluded  from  the  scope  of  this 
review  are  refrigerated,  frozen,  or 
canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
dr\'  pasta  containing  up  to  two  percent 
egg  white.  Also  excluded  are  imports  of 
organic  pasta  from  Italy  that  are 
accompanied  by  the  appropriate 
certificate  issued  by  the  Instituto 
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Mediterraneo  Di  Certificazione.  bv 
Bioagricoop  Sc:rl.  or  by  QC&I 
International  Services.  Furthermore, 
multicolored  pasta  imported  in  kitchen 
display  bottles  of  decorative  glass, 
which  are  sealed  with  cork  or  paraffin 
and  bound  with  raffia,  is  excluded  from 
the  scope  of  this  review. 

The  merchandise  under  review  is 
currently  classifiable  under  item 
1902.19.'20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  review  is  dispositive. 

Furthermore,  on  July  .30,  1998,  the 
Department  issued  a  scope  ruling  that 
multipacks  consisting  of  six  one-pound 
packages  of  pasta,  which  are  shrinked 
wrapped  into  a  single  package,  are 
within  the  scope  of  the  order. 

Period  of  Review 

The  period  of  review  (FOR)  for  which 
we  are  measuring  subsidies  is  from 
October  17.  1995,  through  December  31, 
1996.  Because  it  is  the  Department's 
practice  to  calculate  subsidy  rates  on  an 
annual  basis,  we  calculated  a  1995  rate 
and  a  1996  rate  for  each  company  under 
review.  (For  further  discussion,  see 
Comments  1  and  5  below.) 

Subsidies  Valuation  Information 

Benchmarks  for  Long-term  Loans  and 
Discnunt  Bates:  The  companies  under 
review  did  not  take  out  long-term,  fixed- 
rate,  lira-denominated  loans  or  other 
debt  obligations  which  could  be  used  as 
benchmarks  in  any  of  the  years  in  which 
grants  were  received  or  government 
loans  under  review  were  given. 
Therefore,  we  used  the  Bank  of  Italy 
reference  rate,  adjusted  upward  to 
reflect  the  mark-up  an  Italian 
commercial  bank  would  charge  a 
corporate  customer,  as  the  benchmark 
interest  rate  for  long-term  loans  and  as 
the  discount  rate  for  years  prior  to  1995. 
In  the  Preliminary  Results,  we  used  as 
our  benchmark  for  1995  and  1996,  the 
average  long-term  interest  rate  available 
in  Italy  based  upon  a  survey  of  114 
Italian  banks  reported  by  the  Banca 
d'ltalia  ,  the  Italian  central  bank. 
However,  in  the  Final  Affirmative 
Counter\'ailing  Duty  Determination; 
Certain  Stainless  Steel  Wire  Bod  from 
Italy.  63  FR  40474.  40477,  (July  29, 
1998)  [SSWBfrom  Italy),  the 
Department  determined,  based  on 
information  gathered  during 
verification,  that  the  Italian  Interbank 
Rate  (ABI)  is  the  most  suitable 
benchmark  for  long-term  financing  to 
Italian  companies.  Accordingly,  we 
have  changed  the  1995  and  1996 
benchmark  interest  rates  used  in  these 


final  results.  Specifically,  consistent 
with  SSWB  from  Italy,  we  have  used  the 
ABI  interest  rate  for  1995  and  1996 
increased  by  the  average  spread  charged 
by  banks  on  loans  to  commercial 
customers.  For  a  further  discussion  of 
the  interest  rates  used  in  these  final 
results.  See  Memorandum  to  File  from 
Team.  "Calculation  Memorandum  for 
Final  Results — Interest  Rates,"  dated 
August  7,  1998. 

Allocation  Period:  In  British  Steel  pic. 
V.  United  States.  879  F.Supp.  1254, 
1289  (CIT  1995),  the  U.S.  Court  of 
International  Trade  (the  Court)  ruled 
against  the  allocation  methodology  for 
non-recurring  subsidies  that  the 
Department  had  employed  for  the  past 
decade,  which  was  articulated  in  the 
General  Issues  Appendix,  appended  to 
the  Final  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria.  58  FR  37225  (July  9,  1993) 
(GIA).  In  accordance  with  the  Court's 
remand  order,  the  Department 
determined  that  the  most  reasonable 
method  of  deriving  the  allocation  period 
for  non-recurring  subsidies  is  a 
company-specific  average  useful  life 
(AUL)  of  non-renewable  physical  assets. 
This  remand  determination  was 
affirmed  by  the  Court  on  June  4,  1996. 
See  British  Steel  pic  v.  United  States. 
929  F.Supp  426,  439  (CIT  1996). 

For  non-recurring  subsidies  received 
prior  to  the  FOR  and  which  have 
already  been  countervailed  based  on  an 
allocation  period  established  in  the 
investigation,  it  is  neither  reasonable 
nor  practicable  to  reallocate  those 
subsidies  over  a  different  period  of  time. 
Therefore,  for  purposes  of  these  final 
results,  the  Department  is  using  the 
original  allocation  period  assigned  to 
each  non-recurring  subsidy  received 
prior  to  the  FOR.  This  conforms  with 
our  approach  in  Certain  Carbon  Steel 
Products  from  Sweden;  Final  Besults  of 
Countervailing  Duty  Administrative 
Review.  62  FR  16549  (April  7,  1997). 

For  non-recurring  subsidies  that  were 
not  countervailed  in  the  original 
investigation,  each  company  under 
review  submitted  an  AUL  calculation 
based  on  depreciation  and  value  of 
productive  assets  reported  in  its 
financial  statements.  Each  company's 
AUL  was  derived  by  dividing  the  sum 
of  average  gross  book  value  of 
depreciable  fixed  assets  over  the  past 
ten  years  by  the  average  depreciation 
charges  over  this  period.  We  found  this 
calculation  to  be  reasonable  and 
consistent  with  our  company-specific 
AUL  objective.  We  have  used  these 
calculated  AULs  for  the  allocation 
period  for  non-recurring  subsidies 
received  during  the  FOR  and  those  non- 
recurring subsidies  received  prior  to  the 


FOR,  which  were  not  countervailed  in 
the  investigation. 

Benefits  to  Mills:  In  cases  where 
semolina  (the  input  product  to  pasta) 
and  the  subject  merchandise  were 
produced  within  a  single  corporate 
entity,  the  Department  has  found  that 
subsidies  to  the  input  product  benefit 
total  sales  of  the  corporation,  including 
sales  of  the  subject  merchandise, 
without  conducting  an  upstream 
subsidy  analysis.  (See,  e.g.,  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Softwood 
Lumber  Products  from  Canada  (57  FR 
22570);  Final  Affirmative  Countervailing 
Duty  Determination:  Industrial 
Phosphoric  Acid  from  Israel  (52  FR 
25447);  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Pasta  from 
Italy  (61  FR  30288,  30292)  [Pasta  from 
Italy]).  This  practice  was  upheld  by  the 
Court  in  Delverde  S.r.L.  v.  United  States. 
989  F.  Supp.  218  (CIT  1997)  [Delverde). 
In  accordance  with  our  past  practice, 
where  the  companies  under  review 
purchase  their  semolina  from  a 
separately  incorporated  company, 
whether  or  not  they  are  affiliated,  we 
have  not  included  subsidies  to  the  mill 
in  our  calculations.  However,  for  those 
companies  where  the  mill  is  not 
separately  incorporated  from  the 
producer  of  the  subject  merchandise,  we 
have  included  subsidies  for  the  milling 
operations  in  our  calculations.  Where 
appropriate,  we  have  also  included  sales 
of  semolina  in  calculating  the  ad 
valorem  subsidy  rate. 

Changes  in  Ownership 

One  of  the  companies  under  review, 
Delverde/Tamma,  purchased  an  existing 
pasta  factory  from  an  unrelated  party. 
The  previous  owner  of  the  purchased 
factory  had  received  non-recurring 
countervailable  subsidies  prior  to  the 
transfer  of  ownership,  which  took  place 
in  1991.  We  have  calculated  the  amount 
of  the  prior  subsidies  that  passed 
through  to  Delverde/Tamma  with  the 
acquisition  of  the  factory,  following  the 
spin-off  methodology  described  in  the 
Restructuring  section  of  the  GIA.  58  FR 
at  37265.  (For  further  discussion,  see 
Comment  4  below.) 

Petrini.  another  of  the  companies 
under  review,  is  controlled  by  two 
members  of  the  Petrini  family,  who  hold 
a  majority-ownership  interest  in  the 
company.  During  the  period  1988 
through  1994,  Petrini  acquired  and 
absorbed  a  number  of  affiliated 
companies,  including  one  which 
produced  pasta.  All  but  one  of  these 
affiliated  companies  were  wholly- 
owned  by  members  of  the  Petrini  family 
prior  to  their  acquisition  by  Petrini;  the 
remaining  company  was  majority- 
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owned  by  the  Petrini  family.  Prior  to  the 
ownership  restructurings,  several  of 
these  companies,  other  than  the  pasta 
company,  received  non-recurring 
countervailable  subsidies. 

The  Department  does  not  consider 
internal  corporate  restructurings  that 
transfer  or  shuffle  assets  among  related 
parties  to  constitute  a  "sale"  for 
purposes  of  evaluating  the  extent  to 
which  subsidies  pass  from  one  party  to 
another.  (See,  the  Restructuring  section 
of  the  GIA,  58  FR  at  37266.)  Therefore, 
we  did  not  apply  the  methodology  from 
the  Restructuring  section  of  the  GIA  to 
these  subsidies.  Instead,  we  have 
attributed  all  of  the  non-recurring 
subsidies  received  prior  to  the 
restructurings  to  Petrini,  the  only 
remaining  corporate  entity. 

To  determine  whether  the  benefit  of 
any  of  these  subsidies  extended  to  the 
subject  merchandise,  we  examined 
whether  these  subsidies,  specifically 
loans  and  grants  pursuant  to  Law  64/86, 
should  be  considered  tied  or  untied.  We 
have  determined  that  the  subsidies  in 
question  are  tied  to  the  production  of 
products  other  than  pasta.  For  a  detailed 
discussion  of  this  issue,  please  see 
Comment  2  below. 

Affiliated  Parties 

In  the  present  review,  we  have 
examined  several  affiliated  companies 
(within  the  meaning  of  section  771(33) 
of  the  Act)  whose  relationship  may  be 
sufficient  to  warrant  treatment  as  a 
single  company.  In  the  countervailing 
duty  questionnaire,  consistent  with  our 
past  practice,  the  Department  defined 
companies  as  sufficiently  related  where 
one  company  owns  20  percent  or  more 
of  the  other  company,  or  where 
companies  prepare  consolidated 
financial  statements.  The  Department 
also  stated  that  companies  may  be 
considered  sufficiently  related  where 
there  are  common  directors  or  one 
company  performs  services  for  the  other 
company.  According  to  the 
questionnaire,  such  companies  that 
produce  the  subject  merchandise  or  that 
have  engaged  in  certain  financial 
transactions  with  the  company  subject 
to  review  are  required  to  respond. 

In  the  Preliminary  Results,  and 
consistent  with  our  determination  in  the 
original  investigation,  we  have  treated 
Delverde  S.r.L.,  Tamma  Industrie 
Alimentari,  S.r.L.,  Sangralimenti  S.r.L., 
and  Pietro  Rotunno,  S.r.L.  as  a  single 
company  with  a  combined  rate.  We  did 
not  receive  any  comments  on  this 
treatment  from  the  interested  parties, 
and  our  review  of  the  record  has  not  led 
us  to  change  this  determination. 


Analysis  of  Programs 

/.  Programs  Previously  Determined  to 
Confer  Subsidies 

A.  Local  Income  Tax  (ILOR)  Exemptions 

Delverde/Tamma  claimed  an  ILOR  tax 
exemption  on  income  tax  returns  filed 
during  the  POR.  In  the  Preliminary 
Results  and  in  the  original  investigation, 
we  found  that  this  program  conferred 
countervailable  subsidies  on  the  subject 
merchandise.  We  did  not  receive  any 
comments  on  this  program  from  the 
interested  parties,  and  our  review  of  the 
record  has  not  led  us  to  change  our 
findings  or  calculations.  Accordingly, 
the  net  subsidies  for  this  program 
remain  unchanged  from  the  Preliminan- 
Results  and  are  as  follows:  Delverde/ 
Tamma  in  1995-0.01  percent  ad 
valorem  and  in  1996-0.01  percent  ad 
valorem. 

B.  Industrial  Development  Grants  Under 
Law  64/86 

La  Molisana  and  Delverde/Tamma 
benefitted  from  industrial  development 
grants  during  the  POR.  In  the 
Preliminary  Results  and  in  the  original 
investigation,  we  found  that  this 
program  conferred  countervailable 
subsidies  on  the  subject  merchandise. 
Our  review  of  the  record  and  our 
analysis  of  the  comments  submitted  by 
the  interested  parties,  summarized 
below  in  Comment  2,  have  not  led  us  to 
change  our  findings  for  Delverde/ 
Tamma  and  Petrini.  We  did,  however, 
change  our  calculations  for  Delverde/ 
Tamma  and  La  Molisana  from  the 
Preliminary  Results  because  we 
reassessed  the  1995  and  1996 
benchmark  interest  rates  as  described  in 
the  Subsidies  Valuation  Information 
section  above.  In  addition,  we  further 
changed  our  calculations  for  La 
Molisana.  For  a  discussion  of  these 
changes,  see  the  Department's  Position 
in  Comment  6  below,  which  explains 
our  modification  of  the  net  subsidy 
calculations  for  La  Molisana. 
Accordingly,  the  net  subsidies  for  this 
program  have  changed  from  the 
Preliminary  Results  and  are  as  follows: 
La  Molisana  in  1995-0.76  percent  ad 
valorem  and  in  1996-1.17  percent  ad 
valorem  and  Delverde/Tamma  in  1995- 
2.25  percent  ad  valorem  and  in  1996- 
2.47  percent  ad  valorem. 

C.  Industrial  Development  Loans  Under 
Law  64/86 

Delverde/Tamma  and  La  Molisana 
received  industrial  development  loans 
with  interest  contributions  from  the 
Government  of  Italy  (GOI).  In  the 
Preliminary  Results  and  in  the  original 
investigation,  we  found  that  this 


program  conferred  counter\ailable 
subsidies  on  the  subject  merchandise. 
Our  review  of  the  record  and  our 
analysis  of  the  comment  submitted  by 
petitioners,  summarized  below  in 
Comment  2.  have  not  led  us  to  change 
our  findings  or  calculations  from  the 
Preliminary  Results.  Accordingly,  the 
net  subsidies  for  this  program  remain 
unchanged  and  are  as  follows:  La 
Molisana  in  1995-0.36  percent  ad 
valorem  and  in  1996-0.24  percent  ad 
valorem  and  Delverde/Tamma  in  1995- 
0.71  percent  ad  valorem  and  in  1996- 
0.64  percent  ad  valorem. 

D.  Export  Marketing  Grants  Under  Law 
304/90 

Delverde/Tamma  received  a  grant 
under  this  program  for  a  market 
development  project  in  the  United 
States.  In  the  Preliminary  Results  and  in 
the  original  investigation,  we  found  that 
this  program  conferred  countervailable 
subsidies  on  the  subject  merchandise. 
We  did  not  receive  any  comments  on 
this  program  from  the  interested  parties, 
and  our  review  of  the  record  has  not  led 
us  to  change  our  findings.  We  did, 
however,  change  our  calculations  for 
Delverde/Tamma  from  the  Preliminary 
Results  because  we  reassessed  the  1995 
and  1996  benchmark  interest  rates  as 
described  in  the  Subsidies  Valuation 
Information  section  above.  Accordingly, 
the  net  subsidies  for  this  program  have 
changed  from  the  Preliminan'  Results 
and  are  as  follows:  Delverde/Tamma  in 
1995-0.13  percent  ad  valorem  and  in 
1996—0.35  percent  ad  valorem. 

E.  Lump-Sum  Interest  Payment  Under 
the  Sabatini  Law  for  Companies  in 
Southern  Italy 

In  the  Preliminary  Results  and  in  the 
original  investigation,  we  found  that 
benefits  to  operations  in  the 
Mezzogiomo  under  this  program 
conferred  countervailable  subsidies  on 
the  subject  merchandise.  Our  review  of 
the  record  and  our  analysis  of  the 
comments  submitted  by  the  interested 
parties,  summarized  below  in 
Comments  3  and  5,  have  not  led  us  to 
change  our  findings  or  calculations  for 
La  Molisana.  Accordingly,  the  net 
subsidy  for  this  program  remains 
unchanged  from  the  Preliminary  Results 
and  is  as  follows;  for  La  Molisana  in 
1995-0.05  percent  ad  valorem. 

F.  Social  Security  Reductions  and 
Exemptions 

1.  Sgravi  benefits.  Delverde/Tamma 
and  La  Molisana  received 
countervailable  social  security 
reductions  and  exemptions  during  the 
POR.  In  the  Preliminary  Results  and  in 
the  original  investigation,  we  found  that 
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thi.s  program  conferred  countervailable 
subsidie.s  on  the  subject  merchandise. 
We  did  not  receive  any  comments  on 
this  program  from  the  interested  parties, 
and  our  review  of  the  record  has  not  led 
us  to  change  our  findings  or 
calculations.  Accordingly,  the  net 
subsidies  for  this  program  remain 
unchanged  from  the  Preliminary  Results 
and  are  as  follows:  Delverde/Tamma  in 
1995-1.23  percent  ad  valortfm  and  in 
1996—0.91  percent  ad  valorem  and  La 
Molisana  in  1995-0.90  percent  ad 
valorem  and  in  1996—0.70  percent  ad 
valorem. 

2.  Fiscalizzazione  benefits.  Delverde/ 
Tamma  and  La  Molisana  received  the 
higher  levels  of  fiscalizzazione 
deductions  available  to  companies 
located  in  the  Mezzogiorno  during  the 
FOR.  In  the  Preliminary  Results  and  in 
the  original  investigation,  we  found  that 
this  program  conferred  countervailable 
subsidies  on  the  subject  merchandise. 
We  did  not  receive  any  comments  on 
this  program  from  the  interested  parties, 
and  our  review  of  the  record  has  not  led 
us  to  change  our  findings  or 
calculations.  Accordingly,  the  net 
subsidies  for  this  program  remain 
unchanged  from  the  Preliminan-  Results 
and  are  as  follows:  Delverde/Tamma  in 
1995-0.44  percent  ad  valorem  and  in 
1996-0.20  percent  ad  valorem  and  La 
Molisana  in  1995—0.64  percent  ad 
valorem  and  in  1996-0.38  percent  ad 
valorem. 

3.  Law  407/90  benefits.  Delverde/ 
Tamma  received  the  higher  level  of  Law 
407  deductions  available  to  companies 
located  in  the  Mezzogiorno  during  the 
FOR.  In  the  Preliminary  Results  and  in 
the  original  investigation,  we  found  that 
this  program  conferred  countervailable 
subsidies  on  the  subject  merchandise. 
We  did  not  receive  anv  comments  on 
this  program  from  the  interested  parties, 
and  our  review  of  the  record  has  not  led 
us  to  change  our  findings  or 
calculations.  Accordingly,  the  net 
subsidies  for  this  program  remain 
unchanged  from  the  Preliminary  Results 
and  are  as  follows:  Delverde/Tamma  in 
1995-0.00  percent  ad  valorem  and  in 
1996-0.00  percent  ad  valorem. 

4.  Law  863  Benefits.  Delverde/Tamma 
and  La  Molisana  received  the  higher 
level  of  Law  863  deductions  available  to 
companies  located  in  the  Mezzogiorno 
during  the  FOR.  In  the  Preliminary 
Results  and  in  the  original  investigation. 
we  found  that  this  program  conferred 
countervailable  subsidies  on  the  subject 
merchandise.  We  did  not  receive  any 
comments  on  this  program  from  the 
interested  parties,  and  our  review  of  the 
record  has  not  led  us  to  change  our 
findings  or  calculations.  Accordingly, 
the  net  subsidies  for  this  program 


remain  unchanged  from  the  Preliminary 
Results  and  are  as  follows:  Delverde/ 
Tamma  in  1995 — 0.05  percent  ad 
valorem  and  in  1996 — 0.11  percent  ad 
valorem  and  La  Molisana  in  1996 — 0.03 
ad  valorem. 

G.  Remission  of  Taxes  on  Export  Credit 
Insurance  Under  Article  33  of  Law  227/ 

77 

La  Molisana  obtained  export  credit 
insurance  under  this  program  for  its 
exports  to  the  United  States  and, 
therefore,  was  exempted  from  the 
insurance  tax.  In  the  Preliminary  Results 
and  in  the  original  investigation,  we 
found  that  this  program  conferred 
counterv-ailable  subsidies  on  the  subject 
merchandise.  We  did  not  receive  any 
comments  on  this  program  from  the 
interested  parties,  and  our  review  of  the 
record  has  not  led  us  to  change  our 
findings  or  calculations.  Accordingly, 
the  net  subsidies  for  this  program 
remain  unchanged  from  the  Preliminary 
Results  and  are  as  follows:  La  Molisana 
in  1995 — 0.04  percent  ad  valorem  and 
in  1996 — 0.04  percent  ad  valorem. 

H.  European  Social  Fund 

Delverde/Tamma  received  European 
Social  Fund  grants.  In  the  Preliminary' 
Results  and  in  the  original  investigation, 
we  found  that  this  program  conferred 
countervailable  subsidies  on  the  subject 
merchandise.  We  did  not  receive  any 
comments  on  this  program  from  the 
interested  parties,  and  our  review  of  the 
record  has  not  led  us  to  change  our 
findings  or  calculations.  Accordingly. 
the  net  subsidies  for  this  program 
remain  unchanged  from  the  Preliminary 
Results  and  are  as  follows:  for  Delverde/ 
Tamma  in  1995 — 0.04  percent  ad 
valorem. 

I.  Export  Restitution  Fayments 

Delverde/Tamma.  La  Molisana. 
Audisio  and  Fetrini  received  export 
restitution  payments  during  the  FOR  on 
shipments  of  subject  merchandise  to  the 
United  States.  In  the  Preliminary  Results 
and  in  the  original  investigation,  we 
found  that  this  program  conferred 
countervailable  subsidies  on  the  subject 
merchandise.  We  did  not  receive  any 
comments  on  this  program  from  the 
interested  parties,  and  our  review  of  the 
record  has  not  led  us  to  change  our 
findings  or  calculations.  Accordingly, 
the  net  subsidies  for  this  program 
remain  unchanged  from  the  Preliminary 
Results  and  are  as  follows:  Delverde/ 
Tamma  in  1995 — 0.23  ad  valorem  and 
in  1996 — 0.19  percent  ad  valorem.  La 
Molisana  in  1995 — 0.08  percent  ad 
valorem  and  in  1996 — 0.07  percent  ad 
valorem.  Fetrini  in  1995 — 2.27  percent 
ad  valorem  and  in  1996 — 0.00  percent 


ad  valorem,  and  Audisio  in  1995 — 7.78 
percent  ad  valorem  and  in  1996 — 0.00 
percent  ad  valorem. 

J.  Grant  Received  Pursuant  to  the 
Community  Initiative  Concerning  the 
Preparation  of  Enterprises  for  the  Single 
Market  (PRISMA) 

La  Molisana  received  a  PRISMA  grant 
in  1996.  In  the  Preliminary  Results,  we 
determined  that  this  program  conferred 
a  countervailable  subsidy  because  the 
grant  represented  a  transfer  of  funds 
from  the  administering  government, 
provided  a  benefit  in  the  amount  of  the 
grant,  and  was  limited  to  firms  located 
in  a  designated  geographic  region.  We 
did  not  receive  any  comments  on  this 
program  from  the  interested  parties,  and 
our  review  of  the  record  has  not  led  us 
to  change  our  findings  or  calculations. 
Therefore,  we  find  this  program  to  be  a 
countervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act. 
Accordingly,  the  net  subsidies  for  this 
program  remain  unchanged  from  the 
Preliminary  Results  and  are  as  follows: 
La  Molisana  in  1995 — 0.00  percent  ad 
valorem  and  in  1996 — 0.10  percent  ad 
valorem. 

II.  Programs  Determined  To  Be  Not  Used 

In  the  Preliminary  Results,  we 
determined  that  the  producers  and/or 
exporters  of  the  subject  merchandise  did 
not  apply  for  or  receive  benefits  under 
the  following  programs  during  the  FOR: 

A.  VAT  Reductions 

B.  Export  Credits  Under  Law  227/77 

C.  Capital  Grants  Under  Law  675/77 

D.  Retraining  Grants  Under  Law  675/77 

E.  Interest  Contributions  on  Bank  Loans 

Under  Law  675/77 

F.  Interest  Grants  Financed  by  IRI  Bonds 

G.  Preferential  Financing  for  Export 

Promotion  Under  Law  394/81 
H.  Corporate  Income  Tax  (IRFEG) 

Exemptions 
I.  European  Agricultural  Guidance  and 

Guarantee  Fund 
J.  Urban  Redevelopment  Under  Law  181 
We  did  not  receive  any  comments  on 
these  programs  from  the  interested 
parties,  and  oui*  review  of  the  record  has 
not  led  us  to  change  our  findings  from 
the  Preliminary  Results. 

Analysis  of  Comments 

Comment  1:  Assessment  Rate 

The  petitioners  argue  that  the 
Department  should  calculate  a  single 
countervailing  duty  rate  for  the  entire 
FOR  based  on  the  average  of  each 
company's  rates  for  1995  and  1996.  The 
petitioners,  citing  to  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Sweden: 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  61  FR  5381 


Federal  Register/ Vol.  63.  No.  158 /Monday.  August  17.   1998 /Notices 


43909 


(August  24.  1995)  {Plate  from  Swt'den]. 
state  that  the  Department  has  exercised 
its  discretion  in  previous  administrative 
reviews  and  calculated  a  single 
countervailing  duty  rate  where  the  FOR 
was  more  than  12  months.  The 
petitioners  also  cite  to  Fresh  Cut  Hoses 
from  Israel:  Final  Results  of 
Administrative  Review  of  Countervailing 
Duty  Order.  48  FR  36635  (August  12, 
1983)  (Roses  from  Israel)  and  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  From  the  United 
Kingdom:  Final  Results  of 
Cnunter\-ailing  Duty  Administrative 
Review.  62  FR  53306  (October  14.  1997) 
[UK  Bar — 1995)  as  examples  of  other 
cases  where  the  Department  has 
calculated  assessment  rates  for  periods 
that  were  not  calendar  vears. 

The  petitioners  note  that  the 
Department  calculated  subsidy  rates  of 
zero  for  calendar  year  1996  for 
respondents  Petrini  and  Audisio,  while 
these  respondents'  subsidy  rates  for 
1995  were  2.27  and  7.78  percent, 
respectively.  The  petitioners  contend 
that  because  of  the  Department's 
methodological  decision,  Petrini  and 
Audisio  are  able  to  avoid  paying 
countervailing  duties  on  all  entries  of 
subject  merchandise  that  occurred 
during  1996  and  will  have  deposit  rates 
set  at  zero  for  future  entries.  Petitioners 
argue  that  a  single  rate  for  each 
respondent  for  the  entire  review  period 
results  in  a  better  measure  of 
subsidization  for  the  period  from 
October  17,  1995  through  December  31. 
1996,  i.e..  the  POR. 

The  petitioners  further  argue  that 
calculating  a  single  rate  for  each 
respondent  would  be  more 
administratively  feasible  and  would 
minimize  potential  confusion  for 
Customs  officials  and  interested  parties. 

Respondent  Delverde/Tamma  argues 
that  with  their  proposed  methodology, 
petitioners  are  simplv  seeking  to  offset 
the  fact  that  the  respondents  were 
subsidized  at  lower  rates  in  1996  than 
in  1995.  Delverde/Tamma  notes  that, 
unsurprisingly,  there  were  more  entries 
of  pasta  during  the  eight  months  in  1996 
than  during  the  two  and  one-half 
months  during  1995  when  entries  of 
subject  merchandise  were  subject  to 
suspension  of  liquidation.  Thus. 
Deleverde/Tamma  notes,  the 
methodology  recommended  by  the 
petitioners  would  result  in  excessive 
countervailing  duties  being  assessed  on 
POR  entries.  Further,  petitioners' 
proposed  methodology  would  result  in 
higher  deposit  rates  for  estimated 
countervailing  duties  than  the  known 
rate  of  subsidization  in  1996. 
Accordingly,  Delverde/Tamma  argues 
that  the  petitioners'  proposed 


methodology  is  punitive,  and  hampers 
the  respondent's  abilitv  to  compete  bv 
forcing  the  respondent  to  deposit  more 
duties  than  the  current  rate  of 
subsidization. 

Respondents  Audisio.  Petrini  and  La 
Molisana  argue  that  the  petitioners  are 
trying  to  characterize  as  "Department 
practice"  a  few  exceptions  in  past  cases 
with  unique  circum.stances.  Audisio. 
Petrini  and  La  Molisana  note  that  in 
Plate  from  Sweden,  the  Department 
calculated  a  single  rate  for  calendar  vear 
1993.  and  applied  this  rate  to  entries 
from  December  7.  1992  through 
December  31.  1993.  The  respondents 
note  that  in  Plate  from  Sweden  the 
portion  of  the  POR  that  fell  into 
calendar  year  in  1992  was  only  three 
weeks,  so  the  Department  applied  the 
1993  rate  to  these  1992  entries.  Audisio. 
Petrini  and  La  Molisana  argue  that  if  the 
Department  were  to  follow  the 
precedent  oi  Plate  from  Sweden  in  the 
instant  review,  the  rate  for  1996  (i.e.. 
zero  for  Petrini  and  Audisio)  would  also 
apply  to  1995  entries. 

Audisio.  Petrini  and  La  Molisana 
further  note  that  the  other  c;ases  cited  bv 
the  petitioners  in\'ol\ed  unique 
circumstances.  In  Roses  from  Israel,  the 
Department  explained  that  it  used  the 
growing  season  for  roses  rather  than  a 
calendar  year  and  L'A.' Bar- J .99,5  involved 
the  unusual  situation  where  a 
previously  spun-off  subsidiary  was 
reacquired  during  the  POR, 

Petrini  and  Audisio  cite  to  Carbon 
Block  from  .\1e.\ico:  Final  Results  of 
Counter\-ailing  Duty  Administrative 
Review.  55  FR  51745  (December  17, 
1990),  Carbon  Steel  Wire  Rod  from 
Malaysia:  Final  Results  of 
Counten'ailing  Dutv  Administrative 
Reviews.  56  FR  41649  (August  22.  1991). 
and  Carbon  Steel  Butt-Weld  Pipe 
Fittings  from  Thailand:  Final  Results  of 
Counter\-ailing  Dutv  Administrative 
Review.  57  FR  5248  (February  13.  1992) 
as  just  a  few  examples  of  numerous  past 
first  reviews  where  the  Department 
calculated  separate  CV D  rates  for 
periods  spanning  more  than  one 
c:alendar  year  and  then  used  onlv  the 
latter  rate  as  the  cash  deposit  rate  for 
subsequent  entries. 

Audisio.  Petrini  and  La  .Molisana 
further  argue  that  the  petitioners' 
contention  that  a  blended  rate  would  be 
more  administratively  feasible  is 
insupportable,  as  the  Department  has 
already  calculated  two  rates  and 
Customs  is  fully  capable  of  assessing 
duties  based  on  the  entry  date.  Petrini 
and  Audisio  note  that  Customs  does  not 
have  any  exceptional  difficulty  in 
administering  liquidation  instructions 
for  antidumping  administrative  reviews 
where  duties  vary  entry-by-entry. 


Department's  Position:  Section 
351.213  (e)(2)(ii)  of  the  Department's 
regulations  state  that  in  a  first 
administrative  review,  the  POR  will 
cover  imports  "during  the  period  from 
the  date  of  suspension  of  liquidation 
under  this  part  ,   .   ,  to  the  end  of  the 
most  recently  completed  calendar  or 
fiscal  year.  .   .   ."  There  is  no  indication 
in  the  regulations  that  where  the  review- 
period  in  a  first  re\  iew  co\ers  more  than 
one  year,  the  Department  will  calculate 
a  single  rate  to  cover  the  entire  period 
or  two  separate  rates  for  each  calendar 
year  falling  in  the  POR  In  the  cases 
cited  by  Petrini  and  Audisio,  as  well  as 
se\eral  other  first  reviews  (see.  e.g.. 
Certain  Apparel  From  Argentina:  Final 
Results  of  Counter\-ailing  Dutv 
Administrative  Re\iew.  5  3  FR  1053 
(lanuary  15.  1988))  the  Department  has 
calculated  separate  rates  for  each 
calendar  year.  In  certain  exceptional 
circumstances,  such  as  Plate  from 
Sweden  and  Pure  and  Alloy  Magnesium 
From  Canada:  Final  Results  of  the  First 
119921  Counterxailing  Duty 
Administrative  Reviews.  62  FR  13857 
(March  24.  1997)  where  the  review- 
period  fell  into  two  calendar  years  and 
the  portion  falling  in  the  first  calendar 
\ear  was  only  a  few  weeks,  the 
Department  did  not  calculate  a  rate  for 
the  first  calendar  year  and  liquidated  all 
entries  at  the  rate  calculated  for  the 
sec;ond  calendar  year. 

In  the  review  at  hand.  10  weeks  of  the 
POR  fall  in  the  first  calendar  \ear, 
.Additionally,  the  differences  in  rates 
between  the  two  calendar  vears  are 
significant  for  certain  respondents. 
.•\ci  ordingly.  we  have  followed  our 
normal  practice  and  calculated  two 
different  assessment  rates.  The  deposit 
rate  is  the  rate  calculated  for  the  most 
recently  completed  calendar  year 
included  in  the  POR.  ;  e.  199B.  Given 
the  information  f:ollected.  there  is  no 
additional  administrative  burden  to  the 
Department  in  calculating  two  rates. 
Also,  since  this  is  our  normal  practice 
for  counter\ailing  duty  proceedings. 
Customs  should  have  little  difficulty 
following  our  assessment  instructions. 

Comment  2:  .-Mtribution  of  Subsidies 
Received  by  Petrini 

The  petitioners  maintain  that  the 
Department's  practice  of  attributing 
subsidies  where  there  is  cross- 
ownership  requires  the  attribution  of 
Law  64  grants  and  loans  to  all  of 
Petrini's  production  including  pasta 
production,  .Acc:ording  to  the 
petitioners,  the  fact  that  the 
restructuring  of  these  coi.apanies  w-as 
preliminarily  found  by  the  Department 
to  have  no  effect  on  the 
countervailability  of  previously 


43910 


Federal  Register/ Vol.  63.  No.  158 /Monday,  August  17,  1998 /Notices 


bestowed  subsidies  indicates  that  the 
various  companies  of  the  Petrini  group 
are  both  cross-owned  and  closely 
related  companies.  Because  of  this 
cross-ownership  and  high  degree  of 
relationship,  the  Petitioners  argue  that 
subsidies  should  be  attributed  to  all  of 
Petrini 's  production,  regardless  of 
whether  these  subsidies  were  bestowed 
on  a  particular  facility  in  a  particular 
region.  The  petitioners  assert  that  the 
fact  that  Petrini  prepared  consolidated 
financial  statements  requires  the 
Department  to  attribute  subsidies 
received  in  the  South,  whether  tied  or 
untied,  to  the  company  as  a  whole.  The 
petitioners  further  assert  that  the 
Department  should  choose  attribution 
over  "tying"  in  situations  involving 
cross-ownership. 

Petrini.  in  rebuttal,  asserts  that  all  of 
its  subsidies  are  tied  to  either  subject 
pasta  or  non-subject  products,  but  not  to 
both.  The  respondent  cites  section 
351..524(b)(5)(i)  of  the  Department's 
proposed  rules  stipulating  that  where  a 
subsidy  is  tied  to  production  of  a 
particular  product,  the  subsidy  will  be 
attributed  to  that  product.  Petrini 
contends  that  all  of  its  Law  64  subsidies 
are  clearly  tied  to  non-subject 
merchandise. 

Petrini  refers  to  the  one  exception  to 
the  Department's  treatment  of  tied 
subsides  which  arises  when  a  company 
producing  an  input  to  one  of  its 
products  receives  a  subsidy  tied  to  the 
input.  [See  section  351.524(b)(5)(ii)  of 
the  Department's  proposed  regulations.) 
In  this  case,  the  subsidy  is  attributed  to 
both  the  input  and  the  final  product. 
Petrini  states  that  the  record  clearly 
shows  that  its  companies  in  the 
Mezzogiorno  do  not  produce  inputs  for 
the  subject  merchandise  and,  in 
addition,  are  separately  incorporated 
companies.  Petrini  asserts  that  the 
Department  attributes  input  subsides  to 
the  input  and  the  final  product  only 
when  both  are  produced  by  the  same 
company. 

Petrini  notes  that  section 
3.51.524(b)(6)(i)  provides  that  the 
Department  will  attribute  a  subsidy 
received  by  a  company  and  tied  to  a 
particular  product  to  that  product 
produced  by  the  company  and  by  any 
other  company  sharing  cross-ownership 
with  that  company.  Petrini  states  that 
none  of  the  former  companies  that  were 
merged  into  Petrini  produced  pasta. 

Finally,  Petrini  maintains  that  no 
loans  were  provided  or  financial 
transactions  conducted  between  anv  of 
the  former  companies  and  Petrini. 

Department's  Position:  The 
Department  will  normally  attribute  a 
subsidy  received  by  a  corporation  to  the 
products  produced  by  that  corporation. 


Hence,  for  example,  if  corporation  A 
receives  a  subsidy,  then  that  subsidy 
will  normally  be  attributed  to  the 
production  of  corporation  A.  In  cases 
where  a  subsidy  is  tied  to  the 
production  of  a  particular  product, 
however,  the  Department  attributes  the 
subsidy  to  that  product  rather  than  to  all 
of  the  products  produced  bv  a  company. 
[See  e.g.  Industrial  Nitrocellulose  from 
France;  Final  Results  of  Countenailing 
Dutv  Administrative  Review.  52  FR  833, 
834' (January  9,  1987)). 

Law  64  grants  and  loans  are  typically 
provided  for  plant  construction  and  the 
purchase  of  equipment  dedicated  to  the 
production  of  specific  products. 
Applications  and  award  documents 
clearly  describe  the  type  of  plant  and 
equipment  to  be  purchased  with  Law  64 
funds.  To  ensure  that  these  grants  and 
loans  are  used  as  intended,  the  GOI 
audits  the  use  of  Law  64  benefits.  Thus, 
we  conclude  that  Law  64  benefits 
normally  are  tied  to  specific  products. 

The  approval  documents  for  the  Law 
64  grants  and  loans  in  question  show- 
that  they  were  tied  at  the  point  of 
bestowal  to  the  production  of  non- 
subject  merchandise  which  is  not 
connected  in  any  way  to  subject 
merchandise.  Consequently,  they  do  not 
benefit,  either  directly  or  indirectly, 
Petrini's  pasta  production. 

Comment  3:  Sabatini  Law — Specificity 

In  the  original  investigation,  the 
Department  concluded  that  benefits 
provided  in  northern  Italy  under  the 
Sabatini  Law  were  not  specific  and, 
therefore,  not  countervailable.  In  its 
Preliminary  Results,  the  Department 
found  that  petitioners  had  provided  no 
new  information  which  would  warrant 
reconsideration  of  this  determination. 
Petitioners  claim  that  they  should  not  be 
required  to  provide  the  information 
which  would  warrant  a  reconsideration 
of  the  determination.  They  maintain 
that  this  type  of  information  is  not 
available  to  them  and  that  the 
Department  should  require  the  GOI  to 
supply  the  information,  which  would 
enable  the  Department  to  determine 
whether  Sabatini  Law  benefits  in  the 
North  during  the  POR  continued  to  be 
non-specific  or  whether  a 
disproportionate  share  was  received  by 
pasta  companies.  Because  the  GOI  failed 
to  supply  this  information,  the 
petitioners  maintain  that  the 
Department  should  find  Sabatini 
benefits  to  be  specific  to  the  pasta 
industry  in  the  North  and  should 
countervail  the  lump  sum  payments 
received  by  Audisio  and  Petrini  under 
this  program. 

Petrini  claims  that  the  Department's 
practice  regarding  programs  found  to  be 


not  countervailable  has  been  to  re- 
examine these  programs  only  if  new- 
information  warrants  such  re- 
examination. 

Department's  Position:  We  agree  with 
Petrini.  In  the  original  investigation, 
Sabatini  Law  benefits  were  found  to  be 
widely  distributed  and  benefitting  many 
companies  representing  a  broad  cross 
section  of  industries  throughout  Italy. 
Absent  information  that  changes  have 
occurred  which  would  significantly 
alter  this  benefit  distribution  pattern, 
the  Department  sees  no  compelling 
reason  to  re-open  the  question  of 
specificity.  The  Department  has 
consistently  followed  this  practice 
regarding  programs  previously  found 
not  countervailable.  See,  e.g., 
Preliminary  Countervailing  Dutv 
Determinations  and  Alignment  affinal 
Counter\'ailing  Duty  Determinations 
with  Final  Antidumping  Duty 
Determinations:  Certain  Steel  Products 
from  Belgium.  57  FR  57750,  57758 
(December  7,  1992)  and  Preliminarv 
Affirmative  Countervailing  Duty 
Determinations:  Extruded  Rubber 
Thread  from  Malaysia,  56  FR  67276, 
67280  (December  30,  1991). 

Comment  4:  Privatization 

Respondent  Delverde/Tamma  argues 
that  the  formula  used  by  the  Department 
for  reallocating  benefits  upon  change  of 
ownership  in  the  Preliminary  Results, 
has  been  held  unlawful  by  the  Court  in 
Delverde.  Delverde/Tamma  notes  that 
the  Court  in  Delverde  found  that  the 
Department  had  failed  to  follow  the 
instructions  on  page  258  of  the 
Statement  of  Administrative  Action 
(SAA)  that  the  Department  "must 
exercise  the  discretion  {afforded  to  it  by 
new  section  771(5)(F)  of  the  Act} 
carefully  through  its  consideration  of 
the  facts  of  each  case."  According  to 
Delverde/Tamma,  the  Department's 
automatic  application  of  its  spin-off 
methodology  to  allocate  subsidies 
received  by  the  previous  owner  of 
Delverde/Tamma 's  pasta  factory  to 
Delverde/Tamma  in  this  review  is 
contrary  to  these  instructions  in  the 
SAA. 

Delverde/Tamma  argues  that  it 
purchased  the  pasta  factory  at  arm's 
length  and  at  fair  market  value  from  an 
unrelated  private  party.  Accordingly, 
Delverde/Tamma  argues,  it  did  not 
benefit  from  the  subsidies  received  by 
the  previous  owners.  Delverde/Tamma 
further  contends  that  the  definition  of 
"benefit"  resulting  from  the  URAA 
amendments  requires  that  the  financial 
contribution  accrues  to  a  person 
(meaning  a  commercial  entity)  who 
receives  funds  from  the  government, 
rather  than  the  merchandise.  Delverde/ 
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Tamma  argues  that  because  the  previous 
ov\Tiers  of  Delverde's  pasta  factory 
received  the  subsidy  grants,  the  benefit 
cannot  be  attributed  to  pasta  produced 
by  Delverde/Tamma. 

The  petitioners  note  that  the  Court's 
opinion  in  Delverde  is  not  final  and, 
therefore,  is  not  binding.  Further,  the 
petitioners  note  that  the  Department  has 
continued  to  follow  the  GIA 
methodology  in  other  cases  subsequent 
to  the  issuance  of  the  Court's  opinion  in 
Delverde.  The  petitioners  argue  that 
Delverde/Tamma  is  incorrect  in  its 
assertion  that  the  Department  must 
change  its  methodology,  citing  to 
Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  From  the  United 
Kingdom;  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  63  FR  18367,  18371  (April  15, 
1998)  [UK Bar— 1996]  where,  in  reply  to 
a  similar  argument,  the  Department 
stated: 

In  its  opinion  in  Delverde,  the  GIT  did  not 
overturn  the  Department's  methodology.  It 
only  directed  the  Department,  on  remand,  to 
provide  a  fuller  explanation  of  its 
methodology  and  how  it  applied  it  to  the 
facts  of  the  change  of  ownership  transaction 
at  issue.  While  the  CIT  did  present  its  views 
regarding  many  of  the  issues  that  it  wanted 
the  Department  to  address  when  explaining 
its  methodology,  it  did  not,  however,  order 
the  Department  to  adopt  any  of  its  views. 

The  petitioners  further  note  that 
Delverde/Tamma  has  provided  no  new 
information  concerning  its  change  of 
ownership.  Accordingly,  there  is  no 
basis  for  the  Department  to  reexamine 
its  decision  in  Pasta  from  Italy.  The 
petitioners  argue  that  the  Department 
must  continue  to  apply  the  restructuring 
methodology  outlined  in  the  GLA  to 
determine  the  amount  of  subsidies  that 
passed  through  to  Delverde/Tamma 
following  its  purchase  of  the  pasta 
factory  from  the  previous  owners. 

Department's  Position:  As  we 
explained  in  UK  Bar — 1996,  we 
continued  to  follow  the  methodology 
applied  in  the  investigation  and 
provided  the  CIT  with  the  full 
explanations  that  it  had  requested  in  the 
remand  redetermination  in  Delverde 
filed  on  April  2,  1998.  Thus,  for  these 
final  results,  the  Department  similarly 
has  not  made  any  changes  to  its 
methodology  based  on  the  Delverde 
opinion.  The  arguments  which 
Delverde/Tamma  raises  in  this  comment 
are  addressed  fully  in  the  April  2,  1998 
remand  determination  and  we  stand  by 
our  response  therein. 

Comment  5:  Sabatini  Loan 

La  Molisana  argues  that  the 
Department  should  not  have  included 
benefits  from  a  Sabatini  loan  that  was 


repaid  in  August  1995,  as  there  was  no 
cash-fiow  effect  during  the  FOR.  La 
Molisana,  citing  to  Final  Negative 
Countervailing  Duty  Determination: 
Certain  Laminated  Hardwood  Flooring 
from  Canada.  62  FR  5201,  5210 
(February  4, 1997),  notes  that  it  is  the 
Department's  practice  to  countervail 
benefits  from  long-term  loans  as  having 
occurred  at  the  time  the  firm  would  be 
scheduled  to  make  a  payment  on  the 
benchmark  loan.  Because  La  Molisana's 
Sabatini  loan  was  not  outstanding  on 
October  17,  1995  [i.e.,  the  beginning  of 
the  FOR),  La  Molisana  argues  that  there 
was  no  benefit  from  this  loan  during  the 
FOR. 

Petitioners  argue  that  La  Molisana  is 
mistaken,  and  that  it  has  ignored  the 
fact  that  the  Department  has  used  the 
firm's  total  annual  sales  for  calendar 
year  1995  to  allocate  benefits.  The 
petitioners  note  that  in  virtually  every 
instance  where  the  Department  allocates 
benefits  from  non-recurring  grants  and 
long-term  loans,  it  does  so  on  a  yearly 
basis.  The  petitioners  assert  that  many 
subsidies  do  not  result  in  a  cash-flow 
effect  in  each  month  of  the  FOR,  but  it 
would  not  be  practicable  for  the 
Department  to  allocate  benefits  from 
programs  on  a  less-than-annual  basis. 

Department's  Position:  When 
calculating  a  subsidy  rate,  the 
Department  measures  subsidies  for  an 
entire  year.  The  Department  uses  annual 
figures  because  firms  tend  to  close  their 
books  at  the  end  of  a  year,  enabling  a 
verifiable  cut-off  date.  See  Fabricated 
Automotive  Glass  From  Mexico;  Final 
Results  of  Countervailing  Duty 
Administrative  Review,  51  FR  44652. 
44654  (December  11,  1986). 
Additionally,  the  proposition  of  tracing 
benefits  to  specific  entries  of 
merchandise  is  not  practicable.  Where  a 
firm  receives  a  grant  in  December,  for 
example,  the  benefit  from  that  grant  is 
still  applied  to  entries  throughout  the 
year,  including  those  entries  made  prior 
to  the  receipt  of  the  grant.  See,  e.g.. 
Final  Affirmative  Countervailing  Duty 
Determinations:  Certain  Carbon  Steel 
Products  from  France.  47  FR  39332, 
39343  (September  7.  1982): 

We  compute  benefits  received  bv  a  firm 
during  a  period  of  time  (in  this  case  the 
11981]  calendar  year)  and  apply  them  to  the 
total  value  of  sales  for  the  same  period.  We 
do  not  make  adjustments  for  the  fact  that  a 
particular  benefit  was  received  earlier  or  later 
in  the  year  for  which  we  are  measuring 
subsidization.  Throughout  these  steel 
determinations  we  have  not  tied  any  subsidy 
to  any  time  period  shorter  than  a  year  *    *   * 
Any  other  approach  would  not  only  be 
unnecessan.'  as  a  matter  of  law,  it  would  be 
administratively  impossible,  given  the 
information  and  the  time  available. 


See.  also.  Final  Affirmative 
Counter\ailing  Duty  Determination: 
Certain  Agricultural  Tillage  Tools  From 
Brazil.  50  FR  34525,  34534  (August  26, 
1985). 

Similarly,  where  a  loan  is  repaid  in 
the  middle  of  a  respondent's  accounting 
year,  the  Department  applies  the 
allocated  benefit  amount  from  that  loan 
to  all  entries  during  that  year. 
Accordingly,  we  have  included 
allocated  benefits  from  the  grant 
equivalent  calculated  for  La  Molisana's 
Sabatini  loan  in  our  calculation  of  La 
Molisana's  subsidy  rate  for  calendar 
year  1995. 

Comment  6:  Calculation  of  Benefit  for 
Industrial  Development  Grant  Received 
in  1996 

La  Molisana  comments  that  the 
Department  erred  when  it  calculated  a 
benefit  in  1995  from  an  Industrial 
Development  Grant  that  was  not 
received  until  1996.  La  Molisana  notes 
that  this  error  can  be  corrected  by 
excluding  the  benefit  amount  calculated 
for  1995  from  the  calculation  of  La 
Molisana's  subsidy  rate  for  that  year. 

The  petitioners  argue  that  the 
Department  did  not  err  in  its  calculation 
of  the  benefit  amount,  but  erred  in 
allocating  the  benefit  for  1996  to  1995. 
The  petitioners  argue  that  the 
Department  should  not  delete  the  1995 
benefit  amount  as  suggested  bv  La 
Molisana.  but  should  apply  this  amount 
to  1996  instead  of  1995.  The  petitioners 
argue  that  applying  the  smaller  amount 
of  benefit  for  1996  shown  in  the 
preliminary  calculations  would  result  in 
an  understatement  of  the  benefit  for 
1996. 

Department's  Position:  We  agree  with 
La  Molisana  that  we  erred  in  our 
calculations  by  applying  a  benefit  to 
1995  sales  for  a  grant  that  was  received 
in  1996.  Contrary'  to  the  petitioners' 
assertion,  we  had  correctly  calculated 
the  1996  benefit  amount,  although  this 
amount  has  changed  slightly  due  to  the 
change  in  the  discount  rate,  as  described 
in  the  Benchmarks  for  Long-term  Loans 
and  Discount  Rates  section  of  this 
notice,  supra. 

Final  Results  of  Review 

In  accordance  with  19  CFR 
351.22l(b)(4)(ij.  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  this 
administrative  review.  For  the  periods 
October  17.  1995.  through  December  31. 
1995. January  1,  1996, through  Februarv 
13,  1996.  and  July  24,  1996.  through 
December  31,  1996.  we  determine  the 
net  subsidy  rates  for  producers/ 
exporters  under  review  to  be  those 
specified  in  the  chart  shown  below.  (In 
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accordance  witti  section  7().3(d)  of  the 
Act.  countervailing  duties  will  not  be 
assessed  on  entries  mide  duriiii'  the 


period  February  14.  1996,  through  July 
23,  1996.) 


Ad  Valorem  Rate 


Producer/exporler 

10/17/95  to 
12/31/95 

01/01/96  to 

02/13/96  and 

07/24/96  to 

12/31/96 

Delverde,  Sr  L    

5.09 
2.83 
5.09 
2.27 
7.78 

4.88 
2.73 
4,88 
0.00 
0.00 

La  Molisana  Alimentan  S.p.A  

Tamma  Industrie  Alimentan  di  Capilanata,  S.r.L 

Petnni  S.p.A 

Audisio  Industrie  Alimentan  Sr.L 

We  will  instruct  Customs  to  assess 
countervailing  duties  as  indicated 
above.  The  Department  will  also 
instruct  Customs  to  collect  cash 
deposits  of  estimated  countervailing 
duties  in  the  percentage  detailed  above 
of  the  f.o.b.  invoice  prices  on  all 
shipments  of  the  subject  merchandise 
from  the  producers/exporters  under 
rev  iew,  entered,  or  withdravsm  from 
warehouse,  for  c:onsumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

Because  the  L'RA.-\  replaced  the 
general  rule  in  favor  of  a  countrv-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  dutv  rates, 
includmg  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2KB]  of 
the  .Act.  Requested  reviews  will 
normally  cover  onlv  those  companies 
specifically  named.  Srt^  19  CFR 
351.213(b)'.  Pursuant  to  19C:FR 
3.51.212(c).  for  all  companies  for  which 
a  review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate  in 
effect  at  the  time  of  entry  of  the  subject 
merchandise  and  cash  deposits  must 
continue  to  be  collected  at  the 
previously  ordered  rate.  As  such,  the 
countervailing  dutv  cash  deposit  rate 
applic:able  to  a  company  can  no  longer 
change,  except  pursuant  to  a  request  for 
a  review  of  that  company.  See.  Federal- 
Mnoul  Corporntinn  and  The  Torriniitnn 
Company  \.  United  States.  822  F.Supp. 
7H2  (Clf  1993)  and  Floral  Trade  Cnunril 
v.  L'nited  States.  822  F.Supp.  766  (CIT 
1993)  (interpreting  19  CFR  353.22(e), 
the  antidumping  regulation  on 
automatic  assessment,  which  is 
identical  to  19  CFR  355.22(g),  the 
predecessor  to  19  CFR  351.212(c)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by  this 
review  will  be  unchanged  by  the  results 
of  this  review. 


We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies,  except  Barilla  G.  e 
R.  F.lli  S.p.A.  (Barilla)  and  Gruppo 
Agricoltura  Sana  S.r.L.  (Gruppo)  (which 
were  exctuded  from  the  order  during  the 
investigation),  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
tfie  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  are  those 
established  in  the  \'otice  of 
Countenriiling  Duty  Order  and 
Amended  Final  Affirmative 
Cnunten-ailing  Duty  Determination: 
Certain  Pasta  from  Italy  (61  FR  38544, 
lulv  24,  1996),  the  most  recently 
published  countervailing  dutv  rates  for 
companies  not  reviewed  in  this 
administrative  review.  These  rates  shall 
apply  to  all  non-reviewed  companies 
until  a  review  of  a  company  assigned 
these  rates  is  completed.  In  addition,  for 
the  periods  from  October  17,  1995, 
through  February  13,  1996,  and  from 
July  24.  1996,  through  Decenifier  3  1, 
1996,  the  assessment  rates  applicable  to 
all  non-reviewed  companies  covered  by 
this  order  is  the  cash  deposit  rate  in 
effect  at  the  time  of  entry,  exc:ept  for 
Barilla  and  Grup{)o  (which  were 
excluded  from  the  order  during  the 
original  investigation). 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  ac:cordance 
with  19  CFR  355, 34(d).  Timely  written 
notification  of  return  or  destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 


Dated:  August  7,  1998. 

Robert  S,  LaRussa, 

Assistant  Secretary  for  Import 
A  dm  in  is  tra  tion. 

|FR  Doc.  98-22063  Filed  8-14-98;  8:45  am| 

BILLING  CODE  3510-DS-P 

DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Visiting  Committee  on  Advanced 
Technology 

AGENCY:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

ACTION:  Request  for  nominations  of 

members  to  serve  on  the  Visiting 

Committee  on  Advanced  Technology 

(VCAT). 

SUMMARY:  NIST  invites  and  requests 
nomination  of  individuals  for 
appointment  to  the  Visiting  Committee 
on  Advanced  Technology  (VCAT).  The 
terms  of  some  of  the  members  of  the 
\'C.AT  will  soon  expire.  NIST  will 
consider  nominations  received  in 
response  to  this  notice  for  appointment 
to  the  Committee,  in  addition  to 
nominations  already  received. 
DATES:  Please  submit  nominations  on  or 
before  August  28,  1998. 
ADDRESSES:  Please  submit  nominations 
to  Peggy  Webb,  VCAT  Administrative 
Coordinator,  NIST,  Building  101,  Room 
A531.  Gaithersburg,  MD  20899. 
Nominations  may  also  be  submitted  via 
FAX  to  301-948-1224.  Additional 
information  regarding  the  Committee, 
including  its  charter,  current 
m.embership  list,  and  executive 
summary  may  be  found  on  its  electronic 
home  page  at:  <http://www,nist,gov/ 
director/vcat/act-97.htm>. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Webb,  VCAT  Administrative 
Coordinator,  NIST,  Building  101,  Room 
A531,  Gaithersburg  MD  20899; 
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4.88 

2.73 

4.88 

0.00 

0.00 

telephone  301-975-2107;  FAX— 301- 
948-1224;  or  via  e-mail  at 
peggy.vvebb@nist.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  VCAT  Information 

The  VCAT  was  established  in 
accordance  with  15  U.S.C.  278  and  the 
Federal  Advisorv  Committee  Act  (5 
U.S.C.  app.  2). 

Objectives  and  Duties 

1.  The  Committee  shall  review  and 
make  recommendations  regarding 
general  policy  for  NIST,  its  organization, 
its  budget,  and  its  programs,  within  the 
framework  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Congress. 

2.  The  Committee  functions  solely  as 
an  advisory  body,  in  accordance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act. 

4.  The  Committee  shall  provide  a 
written  annual  report,  through  the 
Director  of  NIST,  to  the  Secretary  of 
Commerce  for  submission  to  the 
Congress  on  or  before  January  31  each 
year.  Such  report  shall  deal  essentiallv, 
though  not  necessarily  e.xclusively.  with 
policy  issues  or  matters  which  affect 
NIST.  or  with  which  the  Committee  in 
its  official  role  as  the  private  sector 
policy  adviser  of  NIST  is  concerned. 
Each  such  report  shall  identify  areas  of 
research  and  research  techniques  of 
NIST  of  potential  importance  to  the 
long-term  t:ompetitiveness  of  United 
States  industry,  which  could  be  used  to 
assist  United  States  enterprises  and 
United  States  industrial  joint  researt:h 
and  development  \entures.  The 
Committee  shall  submit  to  the  Secretarv 
and  the  Congress  such  additional 
reports  on  specifi(j  polic\  matters  as  it 
deems  ajopropriale. 

Membership 

1.  The  Committee  is  composed  of 
fifteen  members  that  provide 
representation  of  a  cross-section  of 
traditional  and  emerging  United  States 
industries.  Members  shall  be  selected 
solely  on  the  basis  of  established 
records  of  distinguished  service,  and 
shall  be  eminent  in  one  or  more  fields 
such  as  business,  research,  new  product 
development,  engineering,  labor, 
education,  management  consulting, 
environment,  and  international 
relations.  No  employee  of  the  Federal 
Government  shall  serve  as  a  member  of 
the  Committee. 

2.  The  Director  of  NIST  shall  appoint 
the  members  of  the  Committee,  and  thev 
will  be  selected  on  a  clear,  standardized 
basis.  In  accordance  with  applicable 
Department  of  Commerce  guidance. 


Miscellaneous 

1.  Members  of  the  VCAT  are  not  paid 
for  their  service,  but  will,  upon  request. 
be  allowed  travel  e.xpenses  in 
accordance  with  5  U.S.C.  5701  et  seq.. 
while  attending  meetings  of  the 
Committee  or  of  its  subcommittees,  or 
while  otherwise  performing  duties  at 
the  request  of  the  chairperson,  while 
awav  from  their  homes  or  a  regular 
place  of  business. 

2.  Meetings  of  the  VCAT  take  plac.e  in 
the  Washington.  DC  metropolitan  area, 
usually  at  the  NIST  headquarters  in 
Gaithersburg,  Maryland,  and  once  each 
year  at  the  NIST  headquarters  in 
Boulder.  Colorado.  Meetings  are  one  or 
two  days  in  duration  and  are  held 
quarterlv. 

3.  Committee  meetings  are  open  to  the 
public  e.xcept  for  approximately  one 
hour,  usually  at  the  beginning  of  the 
meeting,  a  closed  session  is  held  in 
accordance  with  5  U.S.C.  552b(c)(6). 
because  divulging  information 
discussed  in  those  portions  of  the 
meetings  is  likely  to  reveal  information 
of  a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  persona!  privacy.  All  other 
l^ortions  of  the  meetings  are  open  to  the 
publii:. 

II,  Nomination  Information 

1.  Nominations  are  sought  from  all 
fields  described  above. 

2.  Nominees  shcjuld  have  established 
ref:ords  of  distinguished  service  and 
shall  be  eminent  in  fields  such  as 
business,  researc:h,  new  product 
development,  engineering,  labor, 
education,  management  consulting, 
environment  and  international  relations. 
The  categorv  (field  of  eminence)  for 
which  th(.'  candidate  is  qualified  should 
be  specified  in  the  nomination  letter 
Nominations  tor  a  particular  category 
should  come  from  organizations  or 
individuals  within  that  categorv.  .\ 
summary  of  the  t  andidate's 
qualifications  should  be  included  witli 
the  nomination,  including  (where 
applicable)  current  or  former  service  on 
federal  advisorv  boards  and  federal 
employment.  In  addition,  each 
nomination  letter  should  state  that  the 
person  agrees  to  the  nomination, 
acknowledge  the  resjionsibilities  of 
serving  on  the  VCAT.  and  will  activelv 
participate  in  good  faith  in  the  tasks  of 
the  VCAT.  Besides  participation  at 
meetings,  it  is  desired  that  members  be 
able  to  devote  the  equivalent  of  two 
days  between  meetings  to  either 
developing  or  researching  topic;s  of 
potential  interest,  and  so  forth  in 
furtherance  of  their  Committee  duties. 

3.  The  Department  of  Commerc;e  is 
conunitted  to  equal  opportunity  in  the 


workplace  and  seeks  a  broad-based  and 
diverse  VCAT  membership 

Dati'd    .•Kiigiist  6.  1998. 
Robert  E.  Hebner, 

Acting  Deputv Director. 

|FR  Doc.  98-21465  Filed  8-14-98.  8.45  ami 

BILLING  CODE  3510-13-M 

DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Government  Owned  Inventions 
Available  for  Licensing 

AGENCY:  National  Institute  of  Standards 
and  Technologv.  Commerce. 
ACTION:  Notice  of  Government  Owned 
Inventions  Available  for  Licensing. 

SUMMARY:  The  inventions  listed  below 

are  owned  in  whole  or  in  part  by  the 
United  States  Government,  as 
represented  hv  the  Department  of 
CAinimerce.  The  Department  of 
Commerce's  ownership  interest  in  the 
inventions  is  available  tor  licensing  in 
a(  cordance  with  Title  35  of  the  United 
States  Code.  Section  207  and  Title  37  of 
the  Code  ot  Federal  Regulations,  part 
404  to  achieve  expeditious 
commercializalion  of  results  of  ~ 

Ftderallv  funded  resean.h  and 
dr>  t.'iopment 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
the  inventions  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology,  Industrial 
Partnerships  Frcigram,  Building  820, 
Room  213.  Gaithersburg.  MD  20899;  Fax 
301-869-2751.  Any  request  for 
information  should  include  the  NIST 
Doc  ket  Number  and  the  title  for  the 
relevant  invention  as  indicated  below. 
SUPPLEMENTARY  INFORMATION:  NIST  ma\ 
enter  into  a  Cooperative  Research  and 
Development  Agreement  ( "CR-^D.^") 
with  the  licensee  to  perform  further 
research  on  the  inventions  for  purposes 
of  commercialization.  The  inventions 
available  for  licensing  are: 

SIST  Docket  Sumber:  93-(J59US 
Title  Adjustable  Rigid  Strut  Joint  For 
Precision  Structures. 

Abstract:  .-\n  adjustable  rigid  strut 
joint  for  precision  structures  solves  the 
generic  problem  ot  positioning  one 
extended  structure  relative  to  another 
with  acc:urac:y,  stability  and  economv.  A 
highlv  rigid  structure  is  provided  using 
six  struts  connec;ted  at  three  upper  and 
three  lov\er  nodes  to  upper  and  lower 
support  strut  tures.  The  joint  assemblies 
are  formed  bv  halt-sphe'-ical  balls 
attached  to  t  le  ends  of  fach  of  the 
struts,  and  retained  within  c:vlindrica] 
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aperture.s.  such  that  the  center  lines  of 
the  struts  intersect  at  the  nodes. 
Bending  loads  on  the  struts  are  thus 
eliminated,  while  the  design  and 
construction  of  the  structure  is 
substantially  simplified.  This  design  is 
easily  scalable  for  small  or  large 
stnictures  and  can  be  used  for  systems 
that  support  optical  components,  which 
mav  include  a  variety  of  devices 
including  lasers,  optical  mifToscopes  or 
microlithography  machines. 

NIST  Docket  Number:  97-027/98- 
002US. 

Title:  Method  of  P^orming  Metallic  and 
Ceramic  Thin  Film  Structures  Using 
Metal  Halides  and  Alkali  Metals. 

Abstract:  A  new  low  temperature 
method  for  nanostructured  metal  and 
ceramic  thin  film  growth  by  chemical 
vapor  deposition  (CVD)  involves  the  use 
of  a  low  pressure  co-flow  diffusion 
flame  reactor  to  react  alkali  metal  vapor 
and  metal  halide  vapor  to  deposit  metal, 
alloy  and  ceramic  films. 

Dated   .August  10.  1998. 
Robert  E.  Hebner, 

Acting  Deputy  Director. 

|FR  Doc.  98-22019  Filed  8-14-9B;  8.45  ami 

BILUNG  CODE  3510-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State  Coastal 
Management  Programs  and  National 
Estuarine  Research  Reserves 

agency:  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
DOC. 

action:  Notice  of  Availability  of 
Evaluation  Final  Findings. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  final  evaluation 
findings  for  Connecticut,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Hawaii,  Maryland,  Michigan, 
New  Jersey,  New  York,  Puerto  Rico, 
South  Carolina,  and  Virgin  Islands 
Coastal  Management  Programs,  and  the 
Chesapeake  Bay  (Maryland),  Great  Bav 
(New  Hampshire),  and  Jobos  Bav 
(Puerto  Rico)  National  Estuarine 
Research  Reserves  (NERRs).  Sections 
312  and  31,5  of  the  Coastal  Zone 
Management  Act  of  1972  (CZMA),  as 
amended,  require  a  continuing  review  of 
the  performance  of  coastal  states  with 
respect,  to  approved  coastal  management 
programs  and  the  operation  jud 
management  of  NERRs. 


The  States  of  Connecticut,  Hawaii, 
Maryland,  Michigan.  New  Jersey,  New 
\'ork.  South  Carolina,  Virgin  Islands, 
and  the  Territories  of  the 
Commonwealth  of  the  Northern  Mariana 
Islands  and  Puerto  Rico  were  found  to 
be  implementing  and  enforcing  their 
Federally  approved  coastal  management 
programs,  addressing  the  national 
coastal  management  objective  identified 
in  CZMA  Section  303(2)  (A)-(K),  and 
adhering  to  the  programmatic  terms  of 
their  financial  assistance  awards. 

Chesapeake  Bay,  Jobos  Bay,  and  Great 
Bay  NERRs  were  found  to  be  adhering 
to  programmatic  requirements  of  the 
NERR  System.  Copies  of  these  final 
evaluation  findings  may  be  obtained 
upon  written  request  from:  Vickie  Allin, 
Chief,  Policy  Coordination  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  NOS/NOAA,  1305  East- 
West  Highway,  10th  Floor,  Silver 
Spring,  Maryland  20910  (310)  713- 
3087x126. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
.■\dministration) 
Capt.  Evelyn  J.  Fields, 

Deputy  Assistant  Administrator. 

IFR  Doc.  98-22015  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  3510-08-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  073198B] 

Marine  Mammals;  File  No.  684-1458 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Donald  B.  Siniff,  Professor,  Department 
of  Ecology,  Evolution  and  Behavior, 
University  of  Minnesota,  College  of 
Biological  Sciences,  100  Ecology 
Building,  1987  Upper  Buford  Circle,  St. 
Paul,  MN  55108,  has  been  issued  a 
permit  to  take  Weddell  seals 
{Leptonychotes  weddellii],  crabeater 
seals  [Lobodon  carcinophagus).  leopard 
seals  [Hydrurga  leptonyx],  Ross  seals 
[Ommatophoca  rossii),  southern 
elephant  seals  [Mirounga  leonina)  and 
Antarctic  fur  seals  lArctocephalus 
gazella)  for  purposes  of  scientific 
research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 


Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  NMFS, 
1315  East-West  Highway,  Room  13705. 
Silver  Spring,  MD  20910  (301/7 13- 
2289);  and 

Regional  Administrator,  Southwest 
Region,  National  Marine  Fisheries 
Service,  NOAA,  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802-4213 
(562/980-4001). 

FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Shapiro  or  Ruth  Johnson,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  On  June 
24,  1998.  notice  was  published  in  the 
Federal  Register  (63  FR  34366)  that  a 
request  for  a  scientific  research  permit 
to  take  Weddell  seals  (Leptonychotes 
weddellii),  crabeater  seals  (Lobodon 
carcinophagus],  leopard  seals  (Hydrurga 
leptonyx),  Ross  seals  (Ommatophoca 
rossii),  southern  elephant  seals 
(Mirounga  leonina)  and  Antarctic  fur 
seals  (Arctocephalus  gazella]  had  been 
submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  and  the  Fur  Seal  Act  of  1966. 
as  amended  (16  U.S.C.  1151  et  seq.]. 

Dated:  August  10,  1998. 
Ann  D,  Terbush, 

Chief.  Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
IFR  Doc.  98-22025  Filed  8-14-98;  8:45  am| 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  080498E] 

Marine  Mammals;  File  No.  P597 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Permit  No.  993,  issued  to  Mr.  Michael 
Kundu,- Arcturus  Adventure 
Communications  International,  5516 
64>h  Place,  NE,  Marysville,  WA  98270, 
was  amended. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS. 
1315  East-West  Highway,  Room  13130 


DEPARTM 


Marine  Ma 
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Silver  Spring,  MD- 20910  (301/71.3- 
2289); 

Regional  Administrator.  Alaska 
Region.  P.O.  Box  21668.  Juneau.  AK 
99802-1668  (907/586-7221);  and 

Regional  Administrator,  Northwest 
Region,  NMFS,  7600  Sand  Point  Way, 
NE,  BIN  C15700,  Bldg.  1,  Seattle,  \VA 
98115-0070  (206/526-6150). 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Drevenak. 301/713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  has  been  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972.  as 
amended  (16  U.S.C.  1361  et  seq.),  and 
the  provisions  of  §  216.39  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

The  expiration  date  of  the  permit  has 
been  extended  through  August  13,  1998. 

Dated:  August  5.  1998. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 

IFR  Doc.  98-22026  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  080798B] 

Marine  Mammals;  File  No.  519-1469 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

summary:  Notice  is  hereby  given  that  Dr. 
Jeffrey  D.  Goodyear,  Department  of 
Zoology,  University  of  British  Columbia, 
6270  University  Blvd.,  Vancouver,  BC, 
Canada  V6T  1Z4,  has  applied  in  due 
form  for  a  permit  to  take  gray  whales 
[Eschhchtius  robustus]  for  purposes  of 
scientific  research. 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before 
September  16,  1998. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910  (301/713- 
2289); 

Regional  Administrator,  Alaska 
Region,  National  Marine  Fisheries 
Service,  NOAA,  P.O.  Box  21668,  Juneau, 
AK  99802-1668  (907/586-7221); 


Regional  Administrator.  Northwest 
Region.  National  Marine  Fisheries 
Service.  NOAA.  7600  Sand  Point  Wav 
NE,  BIN  C15700.  Bldg.  1.  Seattle.  WA 
98115-0070  (206/526-6150);  and 

Regional  Administrator.  Southwest 
Region,  National  Marine  Fisheries 
Service,  NOAA.  501  West  Ocean  Blvd.. 
Suite  4200.  Long  Beach,  CA  90802-4213 
(562/980-4001). 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief.  Permits 
and  Documentation  Division,  F/PRl. 
Office  of  Protected  Resources.  NMFS. 
1315  East-West  Highway,  Room  13705. 
Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided' 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Drevenak,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.).  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.].  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
222.23),  and  the  Fur  Seal  Act  of  1966, 
as  amended  (16  U.S.C.  1151  et  seq.]. 

The  applicant  seeks  authorization  to 
place  telemetry  tags  on  grav  whales 
[Eschrichtius  robustus]  at  various 
locations  along  their  migratory  route. 
These  tags  will  record  parameters 
including  depth,  speed,  body 
orientation,  temperature,  salinity,  light 
level,  and  heart  rate.  In  the  process  of 
conducting  the  above  activities,  the 
applicant  may  incidentally  harass  and 
collect  opportunistic  data  on  various 
cetacean  and  pinniped  species. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 


application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  .^uc;■.lst  10.  199R 

Ann  D.  Terbush. 

Chief.  Permits  and  Documentation  Division. 
Office  of  Protected  Besources.  National 
.Marine  Fisheries  Senice 

IFR  Doc.  98-22027  Filed  8-14-98;  8:45  am) 

BILLING  CODE  3510-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  and  a 
Guaranteed  Access  Level  for  Certain 
Cotton,  Wool  and  Man-Made  Fit>er 
Textile  Products  Produced  or 
Manufactured  in  Guatemala 

August  11.  1998 

AGENCY:  Committee  for  the 
Implementation  oi  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  .^ugust  17.  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Rov 

Unger.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  ol  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  .Agricultural 
.-^ct  of  1956.  as  amended  (7  I'.S.C  1854): 
Executive  Order  11651  of  March  3,  1972,  as 

amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  carryover. 

Upon  the  request  of  the  Government 
of  Guatemala,  the  U.S.  Government  has 
agreed  to  increase  the  current 
Guaranteed  Access  Level  for  textile 
products  in  Categories  347/348. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
published  on  December  17.  1997).  Also 
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see  62  FR  67624,  published  on 
December  29.  1997. 
Troy  H.  Cribb. 

Chairman.  Committep  for  the  Implementation 
of  Textile  Agreements 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  11.  1998. 
Commissioner  of  Customs, 
Department  of  the  Treasun;  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  19,  1997,  by  the 
Chairman,  Committee  tor  the  implementation 
of  Textile  .Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Guatemala  and  exported 
during  the  twelve-month  period  which  began 
on  January  1,  1998  and  extends  through 
December  31,  1998. 

Effective  on  .August  17,  1998.  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  L'ruguay  Round  .Agreement  on  Textiles 
and  Clothing: 


Category 


Adjusted  twelve-month 
limit ' 


340/640 
347'348 
351. '651 
443  


1.516,920  dozen. 
1,817.452  dozen. 
320,183  dozen 
76.157  numbers. 


448  47,055  dozen. 

'  Ttie  limits  have  not  been  adjusted  to  ac- 
count (or  any  imports  exported  after  December 
31.  1997. 

The  Guaranteed  .Access  Levels  ((J.ALs)  for 
Categories  :i40/640,  351/651,  443  and  448 
remain  unchanged.  The  GAL  for  Clategories 
347/348  is  being  increased  to  1.600.00  dozen. 

The  Committee  for  the  implementation  of 
Textile  .Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely. 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  .Agreements. 

[FR  Doc.  98-21982  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  3510-On-F 


CONGRESSIONAL  BUDGET  OFFICE 

Notice  of  Transmittal  of  Sequestration 
Update  Report  for  Fiscal  Year  1999  to 
Congress  and  the  Office  of 
Management  and  Budget 

Pursuant  to  Section  254(b)  of  the 
Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  (2  U.S.C.  9d4(b)), 
the  Congressional  Budget  Office  hereby 
reports  that  it  has  submitted  its 
Sequestration  Update  Report  for  Fiscal 
Year  1999  to  the  House  of 


Representatives,  the  Senate,  and  the 
Office  of  Management  and  Budget, 
David  M,  Delquadro, 

Assistant  Director,  .■\dministration  and 
Information  Division.  Congressional  Hiidget 
Office. 

(FR  Doc.  98-21985  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  1450-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C, 
Chapter  35). 

Title  and  OMB  Xumber:  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  Part  239. 
Acquisition  of  Information  Technology, 
and  the  Associated  Clauses  at  DFARS 
252.239-7000  and  252.239-7006;  OMB 
Number  0704-0341. 

Type  of  Request:  Extension. 

.\umher  of  Respondents:  1.843. 

Responses  Per  Respondent:  1,02, 

Annual  Responses:  1.871, 

Average  Burden  Per  Response:  1,13 
hours. 

Annual  Burden  Hours:  2,110, 

\'eeds  and  Uses:  This  requirement 
provides  for  the  collection  of  necessary 
information  from  contractors  regarding 
security  requirements  applicable  to 
computers  used  for  processing  of 
classified  information;  tariffs  pertaining 
to  telecommunications  services:  and 
proposals  from  common  carriers  to 
perform  special  construction  under 
contracts  for  telecommunications 
services.  The  information  is  used  by 
contracting  officers  and  other  DoD 
personnel  to  ensure  that  computer 
systems  are  adequate  to  protect  against 
unauthorized  release  of  classified 
information;  to  participate  in  the 
establishment  of  tariffs  for 
telecommunications  services;  and  to 
establish  reasonable  prices  for  special 
construction  by  common  carriers.  The 
clause  at  DFARS  252.239-7000. 
Protection  Against  Compromising 
Emanations,  requires  that  the  contractor 
provide,  upon  request  of  the  contracting 
officer,  documentation  supporting  the 
accreditation  of  the  computer  system  to 
meet  the  appropriate  security 
requirements.  The  clause  at  DEARS 
252.239-7006.  Tariff  Information, 
requires  that  the  contractor  provide, 


upon  request  of  the  contracting  officer, 
a  copy  of  the  contractor's  existing  tariffs; 
before  filing,  a  copy  of  any  application 
to  a  Federal,  State,  or  other  regulatory- 
agency  for  new  rates,  charges,  services, 
or  regulations  relating  to  any  tariff  or 
any  of  the  facilities  or  services  to  be 
furnished  solely  or  primarily  to  the 
Government,  and  upon  request,  a  copy 
of  all  information,  material,  and  data 
developed  or  prepared  in  support  of  or 
in  connection  with  such  an  application; 
and  a  notification  to  the  contracting 
officer  of  any  application  submitted  by 
anyone  other  than  the  contractor  that 
may  affect  the  rate  or  conditions  of 
services  under  the  agreement  or 
contract.  DFARS  239.7408  requires  that 
a  detailed  special  construction  proposal 
be  obtained  from  a  common  carrier  that 
submits  a  proposal  or  quotation  that  has 
special  construction  requirements 
related  to  the  performance  of  basic 
telecommunications  services. 

Affected  Public:  Business  or  Other 
For-Profit;  Not-For-Profit  Institutions, 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits, 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss, 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr,  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD.  Room 
10236,  New  Executive  Office  Building. 
Washington.  DC  20503, 

DoD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR. 
1215  Jefferson  Davis  Highway.  Suite 
1204.  Arlington,  VA  22202-4302, 

Dated:  August  11,  1998. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  98-21949  Filed  8-14-98:  8:45  am] 
BILUNG  CODE  S000-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice, 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S,C, 
Chapter  35), 

Title  and  OMB  Number:  Defense 
Federal  Acquisition  Regulation 
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Supplement  (DFARS)  Section  223.570, 
Drug-Free  Work  Force,  and  the 
Associated  Clau.se  at  DFARS  252.223- 
7004;  OMB  Number  0704-0336. 

Type  of  Requfist:  Extension. 

Number  of  Respondents:  13.964. 

Responses  per  Respondent:  0. 

Annual  Responses:  0. 

Average  Burden  per  Response:  0 
(recordkeeping;  no  response  required) 

Annual  Burden  Hours:  924,032. 

Needs  and  Uses:  This  requirement 
provides  that  Department  of  Defense 
(DoD)  contractors  shall  maintain  records 
regarding  drug-free  work  force  programs 
provided  to  contractor  employees.  The 
information  is  used  to  ensure  reasonable 
efforts  to  eliminate  the  unlawful  use  of 
controlled  substances  by  contractor 
employees.  DFARS  Section  223.570, 
Drug-Free  Work  Force,  and  the 
associated  clause  at  DFARS  252.223- 
7004,  require  that  DoD  contractors 
institute  and  maintain  programs  for 
achieving  the  objective  of  a  drug-free 
work  force.  No  submission  of 
information  to  the  Government  is 
required.  This  request  to  extend  the 
OMB  approval  of  an  information 
collection  reflects  the  public  burden  of 
maintaining  records  related  to  such 
programs. 

Affected  Public:  Business  or  Other 
For-Profit;  Not-For-Profit  Institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD.  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR. 
1215  Jefferson  Davis  Highwav,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  .'August  11.  1998. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  98-21950  Filed  8-14-98;  8:45  am] 

BU.UNG  CODE  S000-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 


action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Associated  Form,  and  OMB 
Number:  Signature  and  Tallv  Record; 
DD  Form  1907;  O.MB  Number  0702- 
0027. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  200. 

Responses  Per  Respondent:  500. 

Annual  Responses:  100.000. 

Average  Burden  Per  Response:  3 
minutes. 

Annual  Burden  Hours:  5.000. 

Needs  and  Uses:  The  Signature  and 
Tally  Record  (STR)  is  an  integral  part  of 
the  Defense  Transportation  System  and 
is  used  for  commercial  movements  of  all 
sensitive  and  classified  material.  The 
STR  provides  continuous  responsibility 
for  the  custody  of  shipments  in  transit 
and  requires  each  person  responsible  for 
the  proper  handling  of  the  cargo  to  sign 
their  name  at  the  time  they  assume 
responsibility  for  the  shipment,  from 
point  of  origin  and  at  specified  stages 
until  delivery  at  destination.  When  two 
drivers  are  used,  both  drivers  will  sign 
the  form  when  the  pair  assume 
responsibility  for  the  shipment.  A  i;opy 
of  the  STR.  along  with  other 
transportation  documentation,  is 
forwarded  by  the  carrier  to  the 
appropriate  finance  center  for  payment. 
The  DD  Form  1907  verifies  the 
protected  service  requested  in  the 
Government  Bill  of  Lading  was 
provided. 

Affected  Public:  Business  or  Other 
For-Profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  (;ollection  st:ould  be  sent  to 
Mr.  Springer  at  the  Office  ot 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  lefferson  Davis  Highwav,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  .August  11,  1998. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc:.  98-21951  Filed  8-14-98;  8  45  ami 
BILUNG  CODE  5000-04-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  O.MB  review; 
comment  request. 

SUMMARY:  The  Acting  Deputy  Chief 
Information  Officer.  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  submission  for  OMB  review  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  16.  1998 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17tti 
Street,  NW..  Room  10235.  New- 
Executive  Ofhce  Building,  Washington, 
DC  20503,  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill.  Department  of  Education.  fiOO 
Independence  .Avenue.  S.W..  Room 
5624,  Regional  Office  Building  3. 
Washington.  D.C,  20202-4651 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  ].  Shernl!  (202)  708-8196. 
Individuals  who  use  a 
tele(  ommunications  device  for  the  deaf 
(TDD)  nia\'  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-«7 7-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday, 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  use.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (O.MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collec;tion  requests.  OMB  may  amend  or 
wai\e  the  requirement  for  public 
consultation  to  the  extent  that  public 
partic:ipation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection.  \  iolatc  State  or 
Federal  law.  or  subslantiall\  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  .Acting  Deputv 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested. 
e.g..  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
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need  for.  and  proposed  use  of.  tfie 
information;  (.5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OVIB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  August  12.  1998. 
Hazel  Fiers, 

Acting  Deputy  Chief  Information  Officer. 
Office  ofttie  Chief  Information  Officer.  . 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  International  Association  for  the 
Evaluation  of  Educational  Achie\ement 
(lEA)  Civics  Education  Project. 

Frequency:  One  time. 

Affected  Public:  State,  local  or  Tribal 
Gov't;  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  .580. 
Burden  Hours:  927. 

Abstract:  The  Civics  Education 
Project  is  a  multi-national  project 
coordinated  by  the  lEA.  Through  this 
project,  a  student  assessment  will  be 
administered  to  14  year  olds  to  assess 
their  civics  knowledge,  skills,  attitudes 
and  actions. 

|FR  Doc.  98-22020  Filed  8-14-98;  8:45  ami 
BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-285-001] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

.August  11.  1998. 

Take  notice  that  on  August  fi.  1998, 
A.N'R  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  .No.  1.  Fourth 
Revised  Sheet  No.  14qA  to  be  effective 
Augu.st  1,  1998. 

ANR  states  that  this  filing  is  made  in 
compliance  with  the  Commission's 
Order  dated  luly  22,  1998  in  the 
captioned  proceeding. 

ANR  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatorv 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatorv  Commission,  888 
First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 


Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers. 
Secretary: 
[PR  Doc.  98-219B9  Filed  8-14-98:  8:45  ami 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  SA98-92-000] 

Broadhurst  Operating  Limited 
Partnership  No.  2,  Broadhurst 
Operating  Limited  Partnership  No.  3, 
and  Ralph  Howard,  Inc.,  Notice  of 
Petition  for  Adjustment 

.August  11,  1998 

Take  notice  that  on  July  7,  1998, 
Broadhurst  Operating  Limited 
Partnership  No.  2,  Broadhurst  Operating 
Limited  Partnership  No.  3.  and  Ralph 
Howard,  Inc.  (Producers)  filed  the 
above-referenced  petition,  pursuant  to 
section  502(c)  of  the  Natural  Gas  Policy 
Act  of  1978.  Eastman  Dillon's  petition 
requesting  that  the  Commission  grant  a 
waiver  of  refunds  of  Kansas  ad  valorem 
tax  reimbursement.  Producers'  petition 
is  on  file  with  the  Commission  and  is 
open  to  public  inspection. 

The  Commission,  by  order  issued 
September  10,  1997.  in  Docket  No. 
RP97-369-000  et  al.  i  on  remand  from 
the  D.C.  Circuit  Court  of  Appeals,  ^ 
directed  First  Sellers  to  make  Kansas  ad 
valorem  tax  refunds,  with  interest,  to 
the  appropriate  pipelines,  for  the  period 
from  1983  to  1988.  In  its  January  28, 
1998  Order  Clarif\ing  Procedures  [82 
FERC  1  61,059  (1998)1,  the  Commission 
stated  that  producers  (i.e..  First  Sellers) 
could  file  dispute  resolution  requests 
with  the  Commission,  asking  the 
Commission  to  resolve  the  dispute  with 
the  pipeline  over  the  amount  of  Kansas 
ad  valorem  tax  refunds  owed. 
.Additionallv.  the  Commission  indicated 


'  See-  80  FERC  t  61.264  (1997);  rehearing  de.nied 
lanuary  28.  1998,  82  FERC  1  61.058  (19981^ 

-  Public  Service  Compdny  of  Colorado  v.  FERC. 
91  F.3d  1478  (D.C.  1996).  cert,  denied.  Nos.  96-954 
and  96-1230  (65  U.S.L.W.  3751  and  3754.  Mav  12. 
1997). 


that  it  would  grant  extension  of  the 
refund  due  date  for  royalty  refunds  if  a 
producer  requests  such  an  extension. 
Also  the  Commission's  January  28  order 
states  that  it  would  consider  adjustment 
requests  as  to  the  refund  amounts  and 
the  refund  procedures. 

Producers  specifically  request  that  the 
Commission  allow  them  to  place  into  an 
escrow  account  the  following  potential 
non-royalty  refunds  to  Northern  Natural 
Gas  Company  (Northern)  and  Colorado 
Interstate  Gas  Company  (GIG):  (a)  the 
principal  and  interest  amount  of  refunds 
attributable  to  production  prior  to 
October  3,  1983;  (b)  the  interest  due  on 
principal  refunds  (other  than  pre- 
October  3,  1983.  production  refunds); 
and  (c)  the  principal  refunds  (other  than 
pre-October  3,  1983,  production 
refunds).  Producers  further  request  that 
the  Commission  grant  a  one  year 
deferral  of  such  royalty  refunds  to  July 
7,  1999,  to  allow  Producers  additional 
time  to  seek  recovery. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  anv 
of  these  petitions  should  on  or  before  15 
days  after  the  date  of  publication  in  the 
Federal  Register  of  this  notice,  file  with 
the  Federal  Energy  Regulatorv 
Commission,  888  First  Street!  N.E., 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211, 
385.1105,  and  385.1106).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

David  P,  Boergers, 
Secretary: 

[FR  Doc.  98-21972  Filed  8-14-98;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  SA98-93-000] 

Eastman  Dillon  Oil  &  Gas  Associates; 
Notice  of  Petition  for  Adjustment 

August  11.  1998. 

Take  notice  that  on  July  7,  1998, 
Eastman  Dillon  Oil  &  Gas  Associates 
(Eastman  Dillon)  filed  the  above- 
referenced  petition,  pursuant  to  section 
502(c)  of  the  Natural  Gas  Policy  Act  of 
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1978.  Eastman  Dillon's  petition 
requesting  that  the  Commission  grant  a 
waiver  of  refunds  of  Kansas  ad  valorem 
tax  reimbursement.  Eastman  Dillon's 
petition  is  on  file  with  the  Commission 
and  is  open  to  public  inspection. 

The  Commission,  by  order  issued 
September  10,  1997,  in  Docket  No. 
RP97-369-000  et  al.,^  on  remand  from 
the  D.C.  Circuit  Court  of  Appeals, ^ 
directed  First  Sellers  to  make  Kansas  ad 
valorem  tax  refunds,  with  interest,  to 
the  appropriate  pipelines,  for  the  period 
from  1983  to  1988.  Alternatively,  if  it  is 
not  relieved  from  making  the  subject 
refunds,  Eastman  Dillon  requests  that 
the  Commission  permit  it  to  amortize  its 
refund  obligation  over  a  5-year  period. 
In  its  January  28,  1998  Order  Clarif>'ing 
Procedures  [82  FERC  \  61,059  (1998)], 
the  Commission  stated  that  producers 
(i.e.,  First  Sellers)  could  file  dispute 
resolution  requests  with  the 
Commission,  asking  the  Commission  to 
resolve  the  dispute  with  the  pipeline 
over  the  amount  of  Kansas  ad  valorem 
tax  refunds  owed.  Additionally,  the 
Commission  indicated  that  it  would 
grant  extension  of  the  refund  due  date 
for  royalty  refunds  if  a  producer 
requests  such  an  extension.  Also  the 
Commission's  January  28  order  states 
that  it  would  consider  adjustment 
requests  as  to  the  refund  amounts  and 
the  refund  procedures. 

Eastman  Dillon  specifically  requests  a 
waiver  of  the  refund  liability  under  the 
Commission's  orders  based  on:  (1)  its 
inability  to  recover  amounts  previously 
disbursed  to  its  partners  under  Delaware 
partnership  law;  and  (2)  its  inability  to 
recover  payments  previously  made  to 
royalty  owmers  under  the  Kansas  royalty 
law.  If,  however,  payments  previously 
made  to  royalty  owners  under  the 
Kansas  royalty  law.  If,  however,  the 
Commission  is  not  willing  to  grant  such 
a  total  waiver  of  refund  liability, 
Eastman  Dillon  requests  a  waiver  of 
refunds  at  least  as  to  amounts 
attributable  to  prior  limited  partners 
who  no  longer  are  partners  in  Eastman 
Dillon  (including  some  who  are 
deceased),  and  as  to  royalty  amounts. 
Furthermore,  Eastman  Dillon  requests 
that  the  Commission  permit  it  to  spread 
refund  as  to  the  remaining  amounts  due, 
after  the  limited  waiver,  over  a  five  year 
period  commencing  as  of  the  date  of 
action  on  this  Petition. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  any 
of  these  petitions  should  on  or  before  15 


1  See:  80  FERC  1  61.264  (1997);  rehearing  denied 
January  28.  1998.  82  FERC  \  61.058  (1998). 

^  Public  Sen'ice  Company  of  Colorado  v.  FERC. 
91  F.3d  1476  (DC.  1996).  cert,  denied.  Nos.  96-954 
and  96-1230  (65  U.S.L.W.  3751  and  3754.  May  12. 
1997). 


days  after  the  date  of  publication  in  the 
Federal  Register  of  this  notice,  file  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street'  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211, 
385.1105,  and  385.1106).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

David  P.  Boergers, 
Secretary. 

(PR  Doc.  98-21973  Filed  8-14-98;  8;45  ami 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP96-152-012] 

Kansas  Pipeline  Company;  Notice  of 
Compliance  Filing 

August  11.  1998. 

Take  notice  that  on  August  7,  1998, 
Kansas  Pipeline  Company  (KPC), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Volume  No.  1.  the  following 
tariff  sheets  to  become  effective  May  11. 
1998: 

Original  Volume  No.  1 

Substitute  Original  Sheet  No.  2 
Substitute  Original  Sheet  No.  600 

KPC  states  that  the  tariff  sheets  refiect 
compliance  with  the  Commission's 
April  30,  1998  Order  on  Rehearing, 
which  directed  KPC  to  sign  new  service 
agreements  with  its  customers.  The 
Order  further  directed  KPC  to  file 
contracts  only  in  circumstances  where 
the  contracts  are  materially  different 
from  the  Company's  tariff. 

KPC  states  tiiat  the  tariff  sheets  refiect 
the  Commission's  Regulations  which 
state  that  any  service  contract  that 
deviates  in  any  material  respect  from 
the  form  of  service  agreement  in  the 
pipeline's  tariff  must  be  filed  with  the 
Commission  and  such  non-conforming 
service  agreement  must  be  referenced  in 
the  pipeline's  tariff.  This  filing  includes 
a  series  of  contracts  between  KPC  and 
its  predecessors  and  Kansas  Gas  Service 
Company  (KGS)  and  its  predecessors, 
and  a  settlement  agreement  with  the 
Kansas  Corporation  Commission  and 


KGS  that,  in  the  aggregate,  constitute 
KPC's  non-conforming  service 
agreement  with  KGS. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  August  25, 
1998,  file  with  the  Federal  Energy 
Regulator^'  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
authorization  requested  is  required  bv 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  dulv  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  wall  be 
unnecessary'  for  KPC  to  appear  or  be 
represented  at  the  hearing. 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  98-21970  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-709-000] 

Kern  River  Gas  Transmission  Co.; 
Request  Under  Blanket  Authorization 

August  12.  1998. 

Take  notice  that  on  Augu.sf  5.  1998, 
Kern  River  Gas  Transmission  Com.pany 
(Kern  River).  295  Chipeta  Way.  Salt 
Lake  City,  Utah  84158,  filed  in  Docket 
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No.  CP9H-7UQ-(K)()  a  request  pursuant  to 
§§  l.=.7.205  ar.d  1.57.211  of  tiie 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  l.T7.20ri. 
157.211)  for  authorization  to  construct 
and  operate  a  new  meter  station  to 
provide  deliveries  under  authorized 
transportation  agreements  to  the  Town 
of  Eagle  Mountain  (Eagle  Mountain)  for 
residential  and  commercial  uses,  as  well 
as  electric  generation  in  Eagle 
Mountain's  residential  development  in 
Utah  County.  Utah,  under  Kern  River's 
blanket  certificate  issued  in  Docket  No. 
CP89-2048.  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Kern  River  proposes  to  construct  and 
operate  the  new  Eagle  Mountain  Meter 
Station  at  Milepost  168.8  on  Kern 
River's  mainline  in  Section  19, 
Township  fi  South,  Range  1  West,  Utah 
County.  Utah.  Kern  River  states  the  new 
meter  station  will  consist  of  a  6-inch 
mainline  tap.  a  1-inch  turbine  meter  and 
appurtenances  with  a  dailv  design 
capacity  of  1.60U  Mcf  per  day  at  650 
psig.  Kern  River  also  states  that  Eagle 
Mountain  will  install,  own  and  operate 
the  distribution  and  electric  generation 
facilities  to  be  located  downstream  of 
the  proposed  Eagle  Mountain  Meter 
Station 

Kern  River  states  that  the  estimated 
cost  to  construct  the  Eagle  .Mountain 
Meter  Station  is  approximately 
5277.680,  exclusive  of  tax  liabilities. 
Kern  River  further  states  that  pursuant 
to  a  Facilities  Construction  Agreement 
and  the  facilities  reimbursement 
provisions  of  Kern  River's  tariff.  Eagle 
Mountain  Properties.  L.L.C..  the 
developer  for  the  Town  of  Eagle 
Mountain,  will  reimburse  Kern  River  for 
the  actual  costs  associated  with  the 
construition  of  the  meter  station 
including  all  tax  liabilities. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
.385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  regulations  under  the 
Natural  Gas  Act  (13  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  p.'-otest.  If  a 
protest  is  filed  and  not  withdrawn 
within  .30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Linuood  A.  Watson,  Jr., 

Acting  Sfcretarv- 

[FR  Doc.  98-J2009  Filed  H-14-t)8;  8:45  am) 

BILLING  CODE  671 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  SA98-94-000] 

McGiness  Oil  Company;  Notice  of 
Petition  for  Dispute  Resolution  and 
Adjustment 

August  n,  1998. 

Take  notice  that  on  July  8.  1998, 
McGiness  Oil  Company  (McGiness) 
filed  the  above-referenced  petition, 
pursuant  to  section  502(c)  of  the  Natural 
Gas  Policy  .Act  of  1978.  McGiness' 
petition  rejects  the  Kansas  ad  valorem 
tax  refund  claims  made  by  Panhandle 
Eastern  Pipeline  Company  (PEPL), 
because  PEPL  has  failed  to  demonstrate 
that  the  amount  received  by  McGiness, 
inclusive  of  Kansas  ad  valorem  tax 
reimbursement,  exceeded  an  applicable 
maximum  lawful  price  imder  the  NGPA. 
If  adjustment  relief  becomes  necessary 
(i.e.,  if  the  Commission  determines  that 
McGiness  owes  Kansas  ad  valorem  tax 
refunds  to  PEPL).  McGiness  requests  to 
be  relieved  from  making  the  refunds 
attributable  to  royalties,  o.n  the  ground 
that  such  refunds  are  now  uncollectible. 
McGiness  asserts  uiicollectability  based 
on  the  enactment  of  section  7  of  House 
Bill  No.  2419.  by  the  State  of  Kansas. 
McCiiness'  petition  is  on  file  with  the 
Commission  and  is  open  to  public 
inspection. 

The  Commission  by  order  issued 
September  10.  1997.  in  Docket  No. 
RP97-369-000  et  a/..'  on  remand  from 
the  D.C.  Circuit  Court  of  Appeals, 2 
directed  First  Sellers  to  make  Kansas  ad 
valorem  tax  refunds,  with  interest,  to 
the  appropriate  pipelines,  for  the  period 
from  1983  to  1988.  In  its  January  28. 
1998  Order  Clarifying  Procedures  [82 
FERC  "1161.059  (1998)],  the  Commission 
stated  that  producers  (i.e..  First  Sellers) 
could  file  dispute  resolution  requests 
with  the  Commission,  asking  the 
Commission  to  resolve  the  dispute  with 
the  pipeline  over  the  amount  of  Kansas 
ad  valorem  tax  refunds  owed. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  any 


'  St'e:  HO  FLKC  I  01.264  {1997i:  rehearing  denied 
Idrujary  28.  1998.  82  FERC  "B  61.058  (1998). 

-  Public  Sen.  ice  Company  ot  Colorado  v.  FERC. 
91  F  3d  1478  fDC.  19961.  cert,  denied.  Nos.  96-954 
.ind  96-1230  (65  U.S.L.W.  3751  and  3754.  Mav  12. 
1997). 


of  these  petitions  should  on  or  before  15 
days  after  the  date  of  publication  in  the 
Federal  Register  of  this  notice,  file  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street^  N.E.. 
.Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211. 
385.1105,  and  385.1106).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

David  P.  Boergers, 
Secretary-. 
[FR  Doc.  98-21974  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-352-001) 

MIGC,  Inc.;  Notice  of  Compliance  Filing 

.■\ugust  11.  1998. 

Take  notice  that  on  August  7.  1998, 
MIGC.  Inc.  (MIGC)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  (Tariff),  Substitute  Third 
Revi.sed  Sheet  No.  51  to  be  effective 
.•\ugust  1.  1998. 

MIGC  states  that  this  tariff  sheet  was 
filed  in  compliance  with  the  Federal 
Energy  Regulatory  Commission's  letter 
order  issued  July  30.  1998  in  Docket  .No. 
RP98-352-000  (Letter  Order).  .MIGC 
believes  that  the  tariff  revisions  made  in 
the  instant  filing  will  bring  MIGC's 
Tariff  into  full  compliance  with  the 
Commission's  Order  No.  587-G. 

MIGC  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tendered  tariff 
sheet  to  become  effective  August  1. 
1998.  pursuant  to  Order  No.  5H7-G  and 
the  Letter  Order. 

MIGC  states  that  copies  of  the  filing 
have  been  mailed  to  MIGC's  customers, 
interested  state  regulatory  agencies  and 
all  parties  set  out  on  the  official  service 
list  in  Docket  No.  RP98-352. 

Any  person  desiring  to  protest  .said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Regulations.  All  such 
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protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Conmiission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers, 
Spcrftiirv. 
IFK  Doc  98-21971  Filed  8-14-98;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-1 -1 1 6-000] 

OkTex  Pipeline  Company;  Notice  of 
Filing 

.-\ii>;ust  11,  1998, 

Take  notice  that  on  August  B.  1998. 
OkTex  Pipeline  Company  (OkTex) 
tendered  for  filing  its  current  Annual 
Charge  Adjustment  (ACA).  OkTex  states 
that  the  purpose  of  the  filing  is  to  retlect 
that  there  is  no  change  in  the  currentlv 
effec:tive  ACA  surcharge  to  OkTex's 
tariff  rates  for  the  period  October  1. 
1998  through  .September  .30.  1999.  The 
ACA  surcharge  is  currentlv  SO. 0022  per 
Dth  and  will  remain  at  this  level 
through  September  30.  1999. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  interv(>ne  or  prcjtest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington.  DC  20426. 
in  accordance  with  Sections  38.5.214 
and  385.21 1  of  the  Commission's  Rules 
and  Regulations.  .-\11  such  motions  or 
protests  must  be  filed  as  pro\ided  in 
Section  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers. 
Sf^cretary. 

|FR  Doc.  98-2196.5  FiU'd  8-14-98:  8:45  am] 
BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP98-277-002] 

OkTex  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

.August  11,  1998, 

Take  notice  that  on  August  ft,  1998. 
OkTex  Pipeline  Companv  (OkTex).  filed 
revised  tariff  sheets  in  compliance  with 
the  Commission's  directives  in  Order 
No.  587-G, 

OkTex  states  that  the  tariff  sheets 
reflect  the  changes  to  OkTex's  tariff  that 
result  from  the  Gas  hidustry  Standards 
Board's  (GISB)  consensus  standards  that 
were  adopted  by  the  Commission  in  its 
April  IR.  1998  Order  No,  587-G  in 
Docket  No,  R.M96-1-007,  OkTex  further 
states  that  the  tariff  sheets  that  are 
revised  reflect  dis(,repanc:ies  identified 
by  the  FFRC  in  OkTex's  June  30,  1998 
filing,  hi  addition,  after  disc:ussion  with 
the  FERC  Staff  it  was  determined  that 
OkTex  should  revise  its  Sheet  No,  3  to 
note  version  1,2  of  the  standards  rather 
then  revising  sheet  29  as  ongin.TJly 
required  hy  tlie  FFRC,  OkTex  will 
implement  the  GISB  consensus 
standards  tor  .August  1998  business,  and 
that  the  revised  tariff  sheets  therefore 
retlect  and  effective  date  of  .August  13. 
1998, 

OkTex  states  that  copies  of  the  Hline 
have  been  mailed  to  all  affected 
customers  and  state  regulatorv 
conunissions, 

An\-  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulators  Commission,,  888 
First  Street,  N.E..  Washington,  D,C. 
2042r),  in  accordance  with  Sections 
385,214  and  385,211  of  the 
Commission's  Regulations  .All  such 
motions  or  protests  must  be  tile  as 
provided  in  Section  154,210  of  the 
Commission's  Regulations,  Protest  will 
be  considered  b\'  the  Commission  in 
determinmg  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room, 

David  P.  Boergers. 

Sfcrfti}r\ 

(FR  Doc,  98-21968  Filed  8-14-98;  8:45  ami 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP97-280-003  and  RP98-323- 
001] 

Petal  Gas  Storage  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

.August  11,  1998 

Take  notice  that  on  .August  ft,  199H, 
Petal  Gas  Storage  Compan\'  (Petal) 
tendered  for  filing,  as  part  of  its  FERC 
Gas  Tariff.  First  Re\  ised  \'olume  No,  1. 
Substitute  Second  Revised  Sheet  No, 
129  with  a  proposed  effective  date  of 
.August  1,  1998,  Petal  stales  that  the 
filuig  IS  made  in  c:ompliance  with  the 
Commission's  July  29,  199H  Letter  Order 
in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  .\.E,.  Washington.  DC, 
20428.  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385,211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  as  provided 
in  Section  154,210  of  the  Commission's 
Regulations,  Protests  will  he  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
tile  with  the  Commission  and  are 
available  for  jjublic  inspection. 
David  P.  Boergers. 
St'crrtdrv 
IFK  Doc  98-21967  Filed  8-14-98:  8:43  am| 

BILLING  CODE   6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  MG9&-1 0-002] 

Venice  Gathering  System,  L.L.C.; 
Notice  of  Filing 

,Au-.n:-.r  1  1    IMWH 

Take  notice  that  on  lulv  27.  1998. 
\'enice  Gathering  System.  L,L,C, 
(\'enice)  filed  revised  standards  of 
(onduct  in  response  to  a  June  26.  1998 
Order  on  Standards  of  Conduct   83 
FERC  161,324  (1998), 

Venice  states  that  it  has  served  a  copy 
of  the  revised  standards  of  conduct  on 
all  parties  on  the  service  list  in  this 
proceeding, 

.Any  person  desiruig  to  :>(   heard  or  to 
protest  said  filing  should  file  a  motion 
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to  intervene  or  protest  with  the  Federal 
Enert;y  Regulatory  Commission,  888 
First  Street.  N'.E..  Washington,  D.C. 
20428.  in  nccordanc:e  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CF-"R  385.2 1 1 
or  ,38,5.214).  All  such  motions  to 
intervene  or  protest  should  he  filed  on 
or  before  August  26,  1998.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  .serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
SfCTetan: 

[FR  Doc.  98-21966  Filed  8-14-98;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  SA98-95-000] 

Westmore  Drilling  Co.,  Inc.  &  R.O. 
Thompson;  Notice  of  Petition  for 
Dispute  Resolution  and  Adjustment 

.August  n.  1998 

Take  notice  that  on  July  8,  1998. 
Westmore  Drilling  Co..  Inc.  and  R.O. 
Thompson  (collectively  Westmore)  filed 
the  above-referenced  petition,  pursuant 
to  section  502(c)  of  the  Natural  Gas 
Policy  Act  of  1978.  Westmore's  petition 
rejects  the  Kansas  ad  valorem  tax  refund 
claims  made  by  Williams  Natural  Gas 
Central,  Inc.  (Williams),  because 
Williams  has  failed  to  demonstrate  that 
the  amount  received  by  Westmore, 
inclusive  of  Kansas  ad  valorem  tax 
reimbursement,  e.xceeded  an  applicable 
maximum  lawful  price  under  the  NGPA. 
If  adjustment  relief  becomes  necessary 
(i.e.,  if  the  Commission  determines  that 
Westmore  owes  Kansas  ad  valorem  tax 
refunds  to  Williams),  Westmore  requests 
to  be  relieved  from  making  the  refunds 
attributable  to  royalties,  on  the  ground 
that  such  refunds  are  now  uncollectible. 
Westmore  asserts  uncollectability  based 
on  the  enactment  of  section  7  of  House 
Bill  No.  2419,  by  the  State  of  Kansas. 
Westmore's  petition  is  on  file  with  the 
Commission  and  is  open  to  public 
inspection. 

The  Commission,  b\  order  issued 
September  10,  1997,  in  Do<;ket  No. 
RP97-369-000  e^  o/.,»  on  remand  from 


the  D.C.  Circuit  Court  of  Appeals,- 
directed  First  Sellers  to  make  Kansas  ad 
valorem  tax  refunds,  with  interest,  to 
the  appropriate  pipelines,  for  the  period 
from  1983  to  1988.  In  its  Januarv  28, 
1998  Order  Clarifying  Procedures  [82 
FERC  I  fil,059  (1998)1,  the  Commission 
stated  that  producers  (i.e.,  First  Sellers) 
could  file  dispute  resolution  requests 
with  the  Commission,  asking  the 
Commission  to  resolve  the  dispute  with 
the  pipeline  over  the  amount  of  Kansas 
ad  valorem  tax  refunds  owed. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  any 
of  these  petitions  should  on  or  before  15 
days  after  the  date  of  publication  in  the 
Federal  Register  of  this  notice,  file  with 
the  Federal  Energy  Regulatory 
Commission,  888"First  Street,  N.E., 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211, 
385.1105,  and  385.1106).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

David  P.  Boergers, 
Secretarv. 
|FR  Doc.  98-21975  Filed  8-14-98;  8:45  am] 

BILLING  CODE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP98-260-002] 

Wyoming  Interstate  Company,  Ltd.; 
Tariff  Compliance  Filing 

August  12.  1998. 

Take  notice  that  on  August  6,  1998, 
Wyoming  Interstate  Company,  Ltd. 
(\VIC).  Post  Office  Box  1087,  Colorado 
Springs.  Colorado  80944,  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No,  2, 
Sub  Fourth  Revised  Sheet  No.  36A, 
Fourth  Revised  Sheet  No.  57,  Fifth 
Revised  Sheet  No.  57A  and  Fifth 
Revised  Sheet  No,  57B  to  be  effective 
August  1,  1998. 


'  Sep;  80  FERC  1  61.264  (1997).  rehearing  denied 
lanuarv  28.  1M8.  82  FERC  1  61.058  (1998). 


-Public  Service  Company  of  Colorado  v.  FERC. 
91  F.ld  1478  (D.C.  1996).  cert,  denied.  N'os.  96-954 
and  96-J2iO  (65  U.S.L.W.  3751  and  3754.  May  12, 
1997) 


WIC  states  that  the  purpose  of  this 
compliance  filing  is  to  remove  a 
reference  to  GISB  Standard  Version  1.0 
on  Sheet  No.  37A.  WIC  also  requests  a 
waiver  of  §  154.203(b)  of  the 
Commission's  Regulations  to  allow  it  to 
incorporate  GISB  Standard  5.3.30  to  its 
tariff. 

Any  person  desiring  to  protest  this 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE,  Washington,  D.C,  20426,  in 
accordance  with  §§  385.214  and  385.211 
of  the  Commission's  Regulations.  All 
such  motions  or  protests  must  be  filed 
as  provided  in  §  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LLnwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-22010  Filed  8-14-98;  8;45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG98-88-000,  et  al.] 

East  Syracuse  Generating  Company, 
L.P.,  et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

August  10,  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  East  Syracuse  Generating  Co.,  L.P. 

(Docket  No.  EG98-88-000I 

On  August  6,  1998,  East  Syracuse 
Generating  Company,  L.P.  (Applicant), 
with  its  principal  office  at  7500  Old 
Georgetown  Road,  13th  Floor,  Bethesda, 
Maryland,  20814-6161,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  amendment  to  its  June  16,  1998 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant  states  that  it  will  be 
engaged  in  owning  and  operating  the 
East  Syracuse  project  consisting  of  a  101 
megawatt  cogeneration  facility  located 
in  East  Syracuse,  New  York  (the  Eligible 
Facility)  and  selling  electric  energy 
exclusively  at  wholesale.  Electric  energy 
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produced  by  the  Eligible  Facility  is  sold 
exclusively  at  wholesale.  Applicant 
further  states  that,  as  lessor  of  the 
Eligible  Facility,  it  acts  as  an  owner, 
with  respect  to  its  care,  custody  and 
control  over  the  Eligible  Facihty. 

Comment  date:  August  26,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Central  Hudson  Gas  &  Electric 
Coqjoration 

[Docket  No.  ER98-3684-OO01 
Take  notice  that  on  July  9,  1998, 

Central  Hudson  Gas  &  Electric 

Corporation,  tendered  for  filing  its 

quarterly  report  for  the  period  ending 

June  30,  1998. 

Comment  date:  August  21,  1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

3.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER98-3829-000| 

Take  notice  that  on  July  21,  1998, 
Public  Service  Electric  and  Gas 
Company,  tendered  for  filing  its  second 
quarter  report  for  1998  in  the  above- 
referenced  docket. 

Comment  date:  August  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Consolidated  Edison  Company  of 
New  York,  Inc 

[Docket  No.  ER98-3846-O001 

Take  notice  that  on  August  5,  1998, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  an  amended  filing  of  the  service 
agreement  to  provide  Firm  Point-To- 
Point  Transmission  service  under  Con 
Edison's  Open  Access  Transmission 
Tariff  to  Aquila  Power  Corporation  (the 
Customer). 

The  service  agreement  is  proposed  to 
be  effective  on  July  20,  1998  and 
terminate  on  July  21,  1998. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Customer. 

Comment  date:  August  25,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER98-385O-OO01 

Take  notice  that  on  August  5,  1998, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  an  amended  filing  of  the  service 
agreement  to  provide  Firm-Point-To- 
Point  Transmission  service  under  Con 


Edison's  Open  Access  Transmission 
Tariff  to  Constellation  Power  Source, 
Inc.  (Customer). 

The  service  agreement  is  proposed  to 
be  effective  on  July  21,  1998  and 
terminate  on  July  21,  1998. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Customer. 

Comment  c/afe;  August  25.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER98-3851-OO0I 

Take  notice  that  on  August  5,  1998. 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  an  amended  filing  of  the  ser\'ice 
agreement  to  provide  Firm-Point-To- 
Point  Transmission  service  under  Con 
Edison's  Open  Access  Transmission 
Tariff  to  PP&L  Energy  Marketing 
(Customer). 

The  service  agreement  is  proposed  to 
be  effective  on  July  21.  1998  and 
terminate  on  )uly  21,  1998. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Customer. 

Comment  date;  August  25,  1998.  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER98-3852-0001 

Take  notice  that  on  August  5.  1998, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  an  amended  filing  of  the  service 
agreement  to  provide  Firm-Point-To- 
Point  Transmission  service  under  Con 
Edison's  Open  Access  Transmission 
Tariff  to  Aquila  Power  Corporation 
(Customer). 

The  service  agreement  is  proposed  to 
be  effective  on  July  21,  1998  and 
terminate  on  July  25,  1998. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Customer. 

Comment  c/afe:  August  25,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER98-387O-O00] 

Take  notice  that  on  August  5.  1998 
Consolidated  Edison  Companv  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  an  amended  filing  of  the  executed 
service  agreement  under  Con  Edison's 
Open  Access  Transmission  Tariff  to 
Strategic  Power  Management,  Inc.  (the 
Customer). 


Con  Edison  states  that  a  copv  of  this 
filing  has  been  ser\'ed  by  mail  upon  the 
Customer. 

Comment  date:  August  25.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  ,\o.  ER98-3957-0001 

Take  notice  that  on  August  5.  1998. 
Consolidated  Edison  Companv  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  an  amended  filing  of  the  service 
agreement  to  provide  Firm-Point-To- 
Point  Transmission  ser\-ice  under  Con 
Edison's  Open  Access  Transmission 
Tariff  to  Coral  Power  L.L.C.  (the 
Customer). 

The  service  agreement  is  proposed  to 
be  effective  on  luly  23,  1998  and 
terminate  on  July  23.  1998. 

Con  Edison  states  that  a  copv  of  this 
filing  has  been  served  by  mail  upon  the 
Customer. 

Comment  date:  .August  25.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Consolidated  Edison  Company  Of 
New  York,  Inc. 

[Docket  No.  ER98-39.T8-000) 

Take  notice  that  on  August  5,  1998, 
Consolidated  Edison  Companv  of  New 
York.  Inc.  (Con  Edison),  tendered  for 
filing  an  amended  filing  of  the  firm 
point-to-point  service  agreement  to 
provide  service  under  Con  Edison's 
Open  Access  Transmission  Tariff  to 
PP&L  Energy  Marketing  (the  Customer). 

The  service  agreement  is  proposed  to 
be  effective  on  July  22,  1998  and 
terminate  on  July  22.  1998. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  ser\'ed  by  mail  upon  the 
Customer. 

Comment  date:  August  25.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Consolidated  Edison  Companv  of 
New  York,  Inc. 

[Docket  No.  ER98-3959-O001 

Take  notice  that  on  August  5,  1998. 
Consolidated  Edison  Company  of  .New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  an  amended  filing  of  the  service 
agreement  to  provide  Firm  Point-To- 
Point  Transmission  service  under  Con 
Edison's  Open  .Access  Transmission 
Tariff  to  Coral  Power  L.L.C.  (the 
Customer). 

The  service  agreement  is  proposed  to 
be  effective  on  July  22,  1998  and 
terminate  on  July  22,  1998. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Customer. 
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Comment  c/ofe.  August  25,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER98-3960-0001 

Take  notice  that  on  August  5,  1^98, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  an  amended  filing  of  the  Firm 
Point-To-Point  Transmission  Service 
agreement  to  provide  firm  electric 
service  under  Con  Edison's  Open 
Access  Transmission  Tariff  to  PP&L 
Energy  Marketing  (the  Customer). 

This  agreement  is  proposed  to  be 
effective  on  July  22,  1998  and  terminate 
on  July  22,  1998. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Customer. 

Comment  date:  August  2.5,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

13.  Consolidated  Edison  Company  of 
New  York.  Inc. 

IDocket  No  ER98-3961-O00! 

Take  notice  that  on  August  5,  1998, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  an  amended  filing  of  the  service  ■ 
agreement  to  provide  Firm  Point-To- 
Point  Transmission  service  under  Con 
Edison's  Open  Access  Transmission 
Tariff  to  PP&L  Energy  Marketing  (the 
Customer). 

The  service  agreement  is  proposed  to 
be  effective  on  July  23,  1998  and 
terminate  on  July  23,  1998. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Customer. 

Comment  dofe.- August  25.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Tampa  Electric  Company 

IDocket  No.  EK98-4 126-000] 

Take  notice  that  on  August  5,  1998. 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power  Act 
and  18  CFR  Part  35,  ef  seq..  a  Contract 
for  the  Purchase  and  Sale  of  Power  and 
Energy  (Contract)  between  Tampa 
Electric  and  Tenaska  Power  Services  Co. 
(Tenaska),  The  Contract  provides  for  the 
negotiation  of  individual  transactions  in 
which  Tampa  Electric  will  sell  power 
and  energy  to  Tenaska. 

Tampa  Electric  proposes  an  effective 
date  of  October  4,  1998  for  the  Contract. 

Copies  of  the  filing  have  been  served 
on  Tenaska  and  the  Florida  Public 
Service  Commission. 


Comment  dofe;  August  25,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin) 

(Docket  No.  ER98-4127-O001 

Take  notice  that  on  August  5,  1998, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP), 
tendered  for  filing  a  Short-Term  Firm 
Point-To-Point  Transmission  Service 
Agreement  between  NSP  and  Enron 
Power  .Marketing. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  July  14, 
1998,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  August  25,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Questar  Energy  Trading  Company 

(Docket  No.  ER98-4 128-000] 

Take  notice  that  on  August  5,  1998, 
Questar  Energy  Trading  Company 
(Questar)  submitted  for  filing  its  Notice 
of  Termination,  effective  July  6,  1998,  of 
the  power  sales  Confirmation  Letter 
between  Questar  and  The  Power 
Company  of  America.  L.P.  (PCA),  dated 
as  of  March  27,  1998. 

Notice  of  the  termination  previously 
was  provided  to  and  service  has  been 
made  upon  PCA. 

Comment  date:  August  25,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER98-4 129-000] 

Take  notice  that  on  August  5.  1998, 
Consolidated  Edison  Company  of  New- 
York,  Inc.  (Con  Edison)  tendered  for 
filing  a  service  agreement  to  provide 
firm  transmission  service  pursuant  to  its 
Open  Access  Transmission  Tariff  to 
Enron  Power  Marketing,  Inc. 
(Customer). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Customer. 

Comment  date:  August  25,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Tenaska  Frontier  Partners,  Ltd. 

(Docket  No.  ER98-4i;iO-O00) 

Take  notice  that  on  August  5.  1998, 
Tenaska  Frontier  Partners,  Ltd.  filed  a 
Certificate  of  Concurrence  of  Energy 


Gulf  States. 
178. 


Inc.  in  Rate  Schedule  No. 


Comment  date:  August  25,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  South  Jersey  Energy  Company 

(Docket  No.  ER98-4131-000] 

Take  notice  that  on  August  5,  1998, 
South  Jersey  Energy  Company  (SJEC), 
filed  a  notice  of  termination  pursuant  to 

•  a  request  for  waiver  of  the  60-day 
advance-notice  requirement,  to  be 
effective  June  30,  1998,  relating  to 
SJEC's  termination  of  all  power 
purchase  and  sales  transactions  under 
the  Power  Agreement  with  The  Power 

.Company  of  America.  L.P. 

Comment  date:  August  25,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Portland  General  Electric  Company 

(Docket  No.  ER98^132-000l 

Take  notice  that  on  August  5,  1998, 
pursuant  to  18  CFR  35.15,  of  the 
Commission's  Regulations,  Portland 
General  Electric  Company  (PGE)  filed  a 
notice  of  termination  and  request  for 
emergency  waiver  of  the  Commission's 
60-day  advance  notice  requirement 
relating  to  the  Transaction  Confirmation 
Agreement  dated  October  3,  1997 
entered  into  between  PGE  and  The 
Power  Company  of  America,  L.P. 
pursuant  to  the  Western  System  Power 
Pool  Agreement. 

Comment  date:  August  25.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Public  Service  Electric  and  Gas 

(Docket  No.  ER98-41 35-000] 

Take  Notice  that  on  August  5,  1998, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  tendered  for  filing  a 
Withdrawal  of  its  FERC  Electric  Tariff. 
Original  Volume  No.  1  (Docket  No. 
ER82-719-000)  and  FERC  Electric 
Tariff,  Original  Volume  No.  1  (Docket 
No.  ER88-78-000).  Wholesale 
customers  previously  served  under 
these  tariffs  are  now  taking  service 
under  PSE&G's  Market-Based  Power 
Sales  Tariff,  FERC  Electric  Tariff, 
Original  Volume  No.  6  (Docket  No. 
ER97-837-000). 

Comment  date:  August  25,  1998,  in 
accordance  wifh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER98-4 158-000) 

Take  notice  that  on  August  5,  1998, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  transmission  service 
agreement  between  RG&E  and  NEV  East. 


L.L.C.  An  u) 


Standard  P< 

E.  Any  pe 
to  protest  sa 
motion  to  ir 
Federal  Ene 
888  First  St) 
20426, in  ac 
and  214  oft 
Practice  anc 
and  18  CFR 
or  protests  < 
the  commer 
considered 
determining 
taken,  but  v 
protestants 
Any  person 
must  file  a  i 
of  these  filii 
Commissioi 
inspection. 
David  P.  Boe 
Secretary. 
|FR  Doc.  98-: 

BILUNG  CODE  ( 


DEPARTME 

Federal  En( 
Commissio 

[Docket  No.  I 


August  7,  19( 

Take  noti 

have  been  n 

1.  Florida  P 

[Docket  No.  I 
Take  noti 
Florida  Pow 
Power)  filec 
Section  203 
authorizatic 
transmissio 
Electric  Coc 
and  Sumter 
(Sumter). 

Florida  Pi 
agreed  to  pi 
Sumter  the 
together  wil 
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L.L.C.  An  unexecuted  version  of  this 
service  agreement  was  submitted 
previously  in  response  to  a  Commission 
deficiency  letter. 

A  copy  of  the  service  agreement  has 
been  served  on  the  New  York  Public 
Service  Commission  and  on  the 
Customer. 

Comment  date:  August  25,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulator^'  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 
|FR  Doc,  98-21962  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC98-51-000,  et  a!.] 

Florida  Power  Corporation,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

August  7,  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Power  Corporation 

[Docket  No.  EC98-51-0001 

Take  notice  that  on  August  4,  1998, 
Florida  Power  Corporation  (Florida 
Power)  filed  an  Application  under 
Section  203  of  the  Federal  Power  Act  for 
authorization  to  acquire  jurisdictional 
transmission  facilities  from  Seminole 
Electric  Cooperative,  Inc.  (Seminole) 
and  Sumter  Electric  Cooperative,  Inc. 
(Sumter). 

Florida  Power  explains  that  it  has 
agreed  to  purchase  from  Seminole  and 
Sumter  the  Andersen  Substation 
together  with  associated  transmission 


facilities  and  that  the  acquisition  will 
result  in  savings  to  customers. 

Comment  date:  September  4,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PanCanadian  Energy  Services  Inc., 
Torco  Energy  Marketing,  Inc.,  Torco 
Energy  Marketing,  Inc.,  Torco  Energy 
Marketing,  Inc.,  PanEnergy  Lake 
Charles  Generation,  Inc..  Union  Electric 
Development  Corporation,  and  Friendly 
Power  Company,  LLC 

IDoc.  Nos.  ER90-168-O38,  ER92-429-015. 
ER92-429-016.  ER92-429-017.  ER96-1335- 
010.  ER97-3663-O04. and  ER97-381 5-002] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  July  28,  1998,  PanCanadian 
Energy  Services  Inc.,  filed  certain 
Information  as  required  by  the 
Commission's  March  20,  1990,  order  in 
Docket  No.  ER90-168-000. 

On  July  27,  1998,  Torco  Energy 
Marketing,  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  Julv  4,  1995,  order  in 
Docket  No.  ER92^29-O00. 

On  July  27,  1998.  Torco  Energy 
Marketing,  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  Julv  4,  1995,  order  in 
Docket  No.  ER92-i29-000. 

On  July  27,  1998,  Torco  Energy 
Marketing,  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  Julv  4,  1995,  order  in 
Docket  No.  ER92^29-000. 

On  July  28,  1998.  PanEnergy  Lake 
Charles  Generation,  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  Mav  17.  1996,  order  in 
Docket  No.  ER96-1335-000. 

On  July  30,  1998,  Union  Electric 
Development  Corporation,  filed  certain 
information  as  required  by  the 
Commission's  September  25,  1997. 
order  in  Docket  No.  ER97-3663-000. 

On  July  30,  1998,  Friendly  Power 
Company,  LLC,  filed  certain  information 
as  required  by  the  Commission's 
September  4,  1997.  order  in  Docket  No. 
ER97-3815-000. 


3.  Torco  Energy  Marketing,  Inc..  Torco 
Energy  Marketing,  Inc.,  Torco  Energy' 
Marketing,  Inc.,  J.  .\nthony  & 
Associates  Ltd.,  S^Tnmetry  Device 
Research.  Wascana  Energy  Marketing 
(U.S.)  Inc.,  and  Wascana  Energ>' 
.Marketing  (U.S.)  Inc. 

IDor   Nos.  ER92-4 29-012.  ER92-129-013, 
ER92-429-014.  ER95-784-013,  ER96-2524- 
002,  ER96-301 9-005.  ard  ER96-3019-00b 

(n(jt  f.onsohdatod)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  July  27,  1998,  Torco  Energy 
Marketing.  Inc.  filed  certain 
information  as  required  by  the 
Commission's  July  4.  1995.  order  in 
Docket  No,  ER92^29-000. 

On  July  27,  1998.  Torco  Energy 
Marketing,  Inc..  filed  certain 
information  as  required  by  the 
Commission's  Julv  4,  1995.  order  in 
Docket  No.  ER92-^29-000, 

On  July  27,  1998.  Torco  Energy 
Marketing,  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  Julv  4.  1995,  order  in 
Docket  No,  ER92^29-000, 

On  July  27,  1998.  J,  Anthony  & 
Associates  Ltd..  filed  certain 
information  as  required  by  the 
Commission's  Mav  31,  1995,  order  in 
Docket  No.  ER95-784-000. 

On  July  28.  1998,  Symmetry  Device 
Research,  Inc.  filed  certain  information 
as  required  bv  the  Commission's  August 
22,  1996,  order  in  Docket  No.  ER96- 
2524-000. 

On  July  28.  1998,  Wascana  Energy 
Marketing  (U.S.)  Inc  .  filed  certain 
information  as  required  by  the 
Commission's  October  16.  1996,  order 
in  Docket  No.  ER96-3019-000, 

On  July  28.  1998.  Wascana  Energy 
Marketing  (U.S.)  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  October  16.  1995.  order 
in  Docket  No.  ER96-3019-000. 

4.  FirstEnergy  Trading  and  Power 
Marketing,  Inc.,  Enserve,  L.C,  Wascana 
Energy  Marketing  (U.S.)  Inc..  Wascana 
Energy  Marketing  (U.S.)  Inc..  Wascana 
Energy  Marketing  (U.S.)  Inc..  Wascana 
Energy  Marketing  (U.S.)  Inc.,  and 
Pacific  Northwest  Generating 
Cooperative 

IDoc,  Nos.  ER95-1  295-009.  ER96-182-0n. 
ER96-301 9-001,  ER96-301 9-002.  ER96- 
3019-003,  ER96-301 9-004.  and  ER97-504- 
007  (not  consolidated)] 

Take  notice  that  the  follou  ing 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
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copying  in  the  Commission's  Public 
Reference  Room: 

On  July  27, 1998,  FirstEnergy  Trading 
and  Power  Marketing,  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  September  27,  1996, 
order  in  Docket  No.  ER95-1295-000. 

On  July  27,  1998,  Enserve,  L.C.,  filed 
certain  information  as  required  by  the 
Conmiission's  December  28,  1995,  order 
in  Docket  No.  ER96-182-O00. 

On  July  28,  1998,  Wascana  Energy 
Marketing  (U.S.)  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  October  16,  1996,  order 
in  Docket  No.  ER96-30 19-000. 

On  July  28.  1998,  Wascana  Energy 
Marketing  (U.S.)  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  October  16,  1996,  order 
in  Docket  No.  ER96-301 9-000. 

On  July  28,  1998,  Wascana  Energy 
Marketing  (U.S.)  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  October  16,  1996,  order 
in  Docket  No.  ER96-3019-000. 

On  July  28,  1998,  Wascana  Energy 
Marketing  (U.S.)  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  October  16,  1996,  order 
in  Docket  No.  ER96-3019-000. 

On  July  22,  1998,  Pacific  Northwest 
Generating  Cooperative,  filed  certain 
information  as  required  by  the 
Commission's  Jcmuary  13,  1997,  order  in 
Docket  No.  ER9 7-5 04-000. 

5.  DuPont  Power  Marketing,  Inc.,  Duke/ 
Louis  Dreyfus,  L.L.C.,  AYP  Energy,  Inc., 
American  Energy  Solutions,  Colonial 
Energy,  Inc.,  Gen-SYS  Energy,  and 
Enserch  Energy  Services,  Inc. 

(Doc.  Nos.  ER95-1441-014.  ER96-108-O13, 
ER96-2673-O07.  ER97-360-O07.  ER97- 
1968-005,  ER97-4335-003,  and  ER98-895- 
002  (not  consolidated)) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  July  29,  1998,  DuPont  Power 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's  August 
30,  1995,  order  in  Docket  No.  ER95- 
1441-000. 

On  July  31,  1998,  Duke/Louis  Dreyfus, 
L.L.C.  filed  certain  information  as 
required  by  the  Commission's  December 
14,  1995,  order  in  Docket  No.  ER96- 
108-000. 

On  July  29,  1998,  AYP  Energy,  Inc. 
filed  certain  information  as  required  by 
the  Commission's  October  8, 1996,  order 
in  Docket  No.  ER96-2673-000. 

On  July  29,  1998,  American  Energy 
Solutions  filed  certain  information  as 
required  by  the  Commission's  December 


5.  1996  order  in  Docket  No.  ER97-36Q- 
000. 

On  July  31,  1998,  Colonial  Energy, 
Inc.  filed  certain  information  as  required 
by  the  Commission's  April  9, 1997, 
order  in  Docket  No.  ER97-196&-000. 

On  July  30,  1998,  GEN-SYS  Energy 
filed  certain  information  as  required  by 
the  Conunission's  October  17,  1997, 
order  in  Docket  No.  ER97-4335-000. 

On  July  31,  1998,  Enserch  Energy,  Inc. 
filed  certain  information  as  required  by 
the  Commission's  January  29,  1998 
order  in  Docket  No.  ER98-895-000. 

6.  Great  Bay  Power  Corporation 

[Docket  No.  ER98-3808-0001 

Take  notice  that  on  July  16,  1998 
Great  Bay  Power  Corporation  tendered 
for  filing  a  revised  summary  of  activity 
for  the  quarter  ending  June  30,  1998. 

Comment  date:  August  20.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Yadkin,  Inc. 

[Docket  No.  ER98-3814-000I 
Take  notice  that  on  July  20,  1998, 

Yadkin,  Inc.,  tendered  for  filing  a 

summary  of  activity  for  the  quarter 

ending  June  30,  1998. 

Comment  date:  August  21,  1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

8.  Dayton  Power  &  Light  Company 

(Docket  No.  ER9&-3976-000| 
Take  notice  that  on  July  30,  1998, 

Dayton  Power  &  Light  Company  (DP&L) 

tendered  for  filing  copies  of  its  summary 

transactions  during  the  2nd  quarter  of 

calendar  year  1998. 

Comment  date:  August  21,  1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

9.  Portland  General  Electric  Co. 

[Docket  No.  ER98-3977-OOOJ 

Take  notice  that  on  July  30,  1998, 
Portland  General  Electric  Compemy 
(PGE)  tendered  for  filing  a  report  on 
transactions  under  its  market-based  rate 
tariff,  FERC  Electric  Tariff  Original 
Volume  No.  10,  for  the  second  quarter 
of  1998. 

Copies  of  this  filing  were  served  upon 
the  California  Power  Exchange  and  the 
California  Independent  System 
Operator. 

Comment  date:  August  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Duke  Power,  a  division  of  a  division 
of  Duke  Energy  Corporation 

(Docket  No.  ER98-4016-000] 

Take  notice  that  on  July  30,  1998, 
Duke  Power  (Duke),  a  division  of  Duke 


Energy  Corporation,  tendered  for  filing 
quarterly  transaction  summaries  for 
service  under  Duke's  Rate  Schedule  MR, 
FERC  Electric  Tariff  Original  Volume 
No.  3,  for  the  quarter  ended  June  30, 
1998. 

Comment  date:  August  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Duquesne  Light  Company 

[Docket  No.  ER98^069-O00l 

Take  notice  that  on  August  3,  1998, 
Duquesne  Light  Company  (DLC),  filed  a 
Service  Agreement  for  Retail  Network 
Integration  Transmission  Service  and  a 
Network  Operating  Agreement  for  Retail 
Network  Integration  Transmission 
Service  dated  July  28,  1998  with 
Enserch  Energy  Services,  Inc.  under 
DLC's  Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  and 
Network  Operating  Agreement  adds 
Enserch  Energy  Services.  Inc.  as  a 
customer  under  the  Tariff. 

DLC  requests  an  effective  date  of  July 
28,  1998  for  the  Service  Agreement. 

Comment  date:  August  25,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Tampa  Electric  Company 

[Docket  No.  ER98-4070-OO0I 

Take  notice  that  on  August  3,  1998, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  a  letter 
agreement  that  amends  an  existing  letter 
of  commitment  providing  for  the  sale  of 
capacity  and  energy  to  the  Reedy  Creek 
Improvement  District  (RCID). 

Tampa  Electric  proposes  that  the 
letter  agreement  be  made  effective  on 
September  1,  1998,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirement. 

Copies  of  the  filing  have  been  served 
on  RCID  and  the  Florida  Public  Service 
Commission. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER98-4072-0001 

Take  Notice  That  on  August  3,  1998, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
firm  point-to-point  tremsmission  service 
pursuant  to  its  Open  Access 
Transmission  Tariff  to  New  York  Power 
Authority. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
New  York  Power  Authority. 

Comment  date:  August  24, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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14.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER98-4073-000] 

Take  notice  that  on  August  3,  1998 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  Enserch  Energy  Services,  Inc. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Enserch  Energy  Services,  Inc. 

Comment  date:  August  25,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Duquesne  Light  Company 

[Docket  No.  ER98-4075-O00| 

Take  notice  that  on  August  3,  1998. 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  July  28,  1998, 
with  Entergy  Power  Marketing  Corp. 
under  DLC's  FERC  Coordination  Sales 
Tariff  (Tariff).  The  Service  Agreement 
adds  Entergy  Power  Marketing  Corp.  as 
a  customer  under  the  Tariff. 

DLC  requests  an  effective  date  of  July 
28,  1998  for  the  Service  Agreement. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Consumers  Energy  Company 

[Docket  No.  ER98-4076-O00J 

Take  notice  that  on  August  3,  1998, 
Consumers  Energy  Company 
(Consvuners)  tendered  for  filing  a  service 
agreement  for  I'nbundled  wholesale 
power  service  pursuant  to  the 
Consumers'  Power  Sales  Tariff  accepted 
for  filing  on  September  12,  1998  in 
Docket  No.  ER97-964-000  with  Avista 
Energy,  Inc. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission  and  Avista  Energy, 
Inc. 

Comment  date:  August  24, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Consumers  Energy  Company 

(Docket  No.  ER98^077-O00] 

Take  notice  that  on  August  3,  1998, 
Consumers  Energy  Company 
(Consumers)  tendered  for  filing  an 
executed  service  agreement  for  Non-firm 
Point-to-Point  Transmission  Service 
pursuant  to  the  Joint  Open  Access 
Transmission  Service  Tariff  filed  on 
December  31, 1996  by  Consumers  and 
The  Detroit  Edison  Company  (Detroit 
Edison)  with  the  following  transmission 
customer:  NorAm  Energy  Services,  Inc. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 


Service  Commission,  Detroit  Edison  and 
the  transmission  customer. 

Comment  date:  August  24.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  North  American  Energy 
Conservation,  Inc. 

[Docket  No.  ER98-4078-0001 

Take  notice  that  on  August  3,  1998, 
pursuant  to  18  CFR  35.15(a),  North 
American  Energy  Conservation,  Inc. 
(NAEC)  filed  a  notice  of  termination  of 
its  agreements  with  The  Power 
Company  of  America,  Inc.,  and  with 
Federal  Energy  Sale,  L.P.,  entered  into 
pursuant  to  NAEC's  FERC  Rate 
Schedule  No.  1  and  requested  a  waiver 
of  the  Commission's  60-day  prior  notice 
requirement  to  permit  the  termination  of 
the  agreements  to  be  effective  on  the 
date  of  filing,  for  good  cause  showm. 

Comment  dafe;  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Cinergy  Services,  Inc. 

[Docket  No.  ER98-^079-O00] 

Take  notice  that  on  August  3,  1998, 
Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  entered  into 
between  Cinergy  and  Enserch  Energy 
Services,  Inc.  (Enserch). 

Cinergy  and  Enserch  are  requesting  an 
effective  date  of  July  31,  1998. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  PacifiCorp 

[Docket  No.  ER98-4083-0001 

Take  notice  that  on  August  3.  1998, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
Service  agreements  with  the  California 
Independent  System  Operator 
(California  ISO)  and  the  California 
Power  Exchange  (California  PX)  acting 
on  behalf  of  its  Participants 
(Participants)  under  PacifiCorp 's  FERC 
Electric  Tariff.  First  Revised  Volume  No. 
12. 

Copies  of  this  filing  were  supplied  to 
the  Public  Utifity  Commission  of 
Oregon  and  the  Washington  Utilities 
and  Transportation  Commission. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  El  Dorado  Energy,  LLC 

[Docket  No.  ER98-4109-0001 

Take  notice  that  on  August  4,  1998,  El 
Dorado  Energy,  LLC  (El  Dorado) 
tendered  for  filing  pursuant  to  Rule  205, 


18  CFR  385.205,  a  petition  for  waivers 
and  blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1  authorizing  E! 
Dorado  to  make  sales  at  market-based 
rates.  El  Dorado  has  requested  waiver  of 
the  Commission's  regulations  to  permit 
an  effective  date  of  sixty  days  from  the 
date  of  this  filing. 

El  Dorado  intends  to  sell  electric 
power  at  wholesale.  In  transactions 
where  El  Dorado  sells  electric  energy  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices. 

Comment  date:  August  24.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Northern  States  Power  Company 

(Docket  No  ER98-4n  1-000] 

Take  notice  that  on  August  4,  1998, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP)  tendered  for  filing  a 
Short-Term  Market-Based  Electric 
Service  Agreement  between  NSP  and 
Commonwealth  Edison  Company 
(Customer).  NSP  requests  that  this 
Short-Term  Market-Based  Electric 
Service  Agreement  be  made  effective  on 
July  6.  1998. 

Comment  date:  August  24.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Northern  States  Power  Company 
(Minnesota  Company.),  Northern  States 
Power  Company,  and  Northern  States 
Power  Company  (Wisconsin  Company) 

[Docket  No.  ER98-4112-OO01 

Take  notice  that  on  August  4.  1998. 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP)  tendered  for  filing  a 
Short-Term  Market-Based  Electric 
Service  Agreement  between  NSP  and 
Northem/AES  Energy,  L.L.C. 
(Customer).  NSP  requests  that  this 
Short-Term  Market-Based  Electric 
Service  Agreement  be  made  effective  on 
July  6,  1998. 

Comment  c/afe:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Northern  States  Power  Co. 
(Minnesota  Company)  and  Northern 
States  Power  Co.  (Wisconsin  Company) 

[Docket  No.  ER98-411 3-000] 

Take  notice  that  on  August  4.  1998, 
Northern  States  Power  Company 
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(Minnesota)  and  .N'orthern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP)  tendered  for  filing  an 
Electric  Service  Agreement  between 
NSP  and  Northern/AES  Energy.  L.L.C. 
(Customer).  This  Electric  Service 
Agreement  is  an  enabling  agreement 
under  which  NSP  may  provide  to 
Customer  the  electric  services  identified 
in  NSP  Operating  Companies  Electric 
Services  Traffic  original  Volume  No.  4. 
NSP  requests  that  this  Electric  Service 
Agreement  be  made  effective  on  July  6. 
1998. 

Comment  dafe;  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Florida  Power  &  Light  Co. 

(Docket  No  ERt)8-4 11 4-000] 

Take  notice  that  on  August  4,  1998, 
Florida  Power  &  Light  Company  (FPL) 
filed  a  Service  Agreement  with  Alabama 
Electric  Cooperative,  Inc.  for  service 
pursuant  to  Tariff  No.  1  for  Sales  of 
Power  and  Energy  by  Florida  Power  & 
Light.  In  addition,  FPL  filed  Service 
Agreements  with  Alabama  Electric 
Cooperative,  Inc.  and  Merchant  Energy 
Group  of  the  Americas.  Inc.  for  service 
pursuant  to  FPL's  Market  Based  Rates 
Tariff.  FPL  requests  that  the  Service 
Agreements  be  made  effective  on  July 
10,  1998. 

Comment  c/a/e.  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Southern  Energy  Canal.  L.L.C. 

iDocket  .No.  ER98-4 11 5-000] 

Take  notice  that  on  August  4,  1998. 
Southern  Energy  Canal,  L.L.C.  (Southern 
Canal)  filed  an  application  requesting 
acceptance  of  its  proposed  Market  Rate 
Tariff,  waiver  of  certain  regulations,  and 
blanket  approvals.  The  proposed  tariff 
would  authorize  Southern  Canal  to 
engage  in  wholesale  sales  of  capacity 
and  energy  to  eligible  customers  at 
market  rates. 

Comment  date:  August  24,  1998,  in 
af:cordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Southern  Energy  Kendall,  L.L.C. 

IDocket  No.  ER98-41 16-000] 

Take  notice  that  on  August  4.  1998, 
Southern  Energy  Kendall,  L.L.C. 
(Southern  Kendall)  filed  an  application 
requesting  acceptance  of  its  proposed 
Market  Rate  Tariff,  waiver  of  certain 
regulations,  and  blanket  approvals.  The 
proposed  tariff  would  authorize 
Southern  Kendall  to  engage  in 
wholesale  sales  of  capacity  and  energv 
to  eligible  customers  at  market  rates. 

Comment  date:  August  24.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


28.  Black  Creek  Hydro.  Inc. 

IDocket  No.  ER98-4 11 7-000) 

Take  notice  that  on  August  4.  1998 
Black  Creek  Hydro.  Inc.  (Black  Creek) 
tendered  for  filing  an  Agreement  for 
Power  Sale  (Agreement)  between  Black 
Creek  and  Washington  Water  Power 
Company  (WWP),  dated  July  23.  1998. 
The  agreement  provides  for  the  sale  by 
Black  Creek  to  WWP  of  the  total  energy 
produced  by  the  Black  Creek 
Hydroelectric  Project,  located  in  King 
County,  Washington. 

Black  Creek  has  requested  an  effective 
date  of  July  1,  1996  for  the  Agreement, 
and  is  requesting  waiver  of  the  60  day 
notice  period. 

Copies  of  the  filing  were  ser\'ed  on 
WWP. 

Comment  date:  August  24.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Southern  Energy  New  England, 
L.L.C. 

[Docket  No.  ER98-4118-000] 

Take  notice  that  on  August  4.  1998, 
Southern  Energy  New  England.  L.L.C. 
(Southern  New  England)  filed  an 
application  requesting  acceptance  of  its 
proposed  Market  Rate  Tariff,  waiver  of 
certain  regulations,  and  blanket 
approvals.  The  proposed  tariff  would 
authorize  Southern  New  England  to 
engage  in  wholesale  sales  of  capacity 
and  energy  to  eligible  customers  at 
market  rates. 

Comment  date:  August  24.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  The  Dayton  Power  and  Light  Co. 

[Docket  No.  ER98-41 19-000] 

Take  notice  that  on  August  4,  1998, 
the  Dayton  Power  and  Light  Company 
(Dayton)  submitted  service  agreements 
establishing  with  PG&E  Energy 
Trading — Power.  L.P.  as  customers 
under  the  terms  of  Dayton's  Open 
.Access  Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly. 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
PG&E  Energy  Trading— Power.  L.P.  and 
the  Public  Utilities  Commission  of  Ohio. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  The  Dayton  Power  and  Light  Co. 

[Docket  No.  EK9H-4 120-000] 

Take  notice  that  on  August  4.  1998, 
The  Dayton  Power  and  Light  Company 
(Dayton)  submitted  service  agreements 
establishing  CINergy  Services.  Inc.. 


PG&E  Energy  Trading — Power.  L.P.  as 
customers  under  the  terms  of  Dayton's 
Open  Access  Transmission  Tariff. 

Da>1on  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly. 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  on 
CINergy  Services.  Inc.,  PG&E  Energy 
Trading— Power,  L.P.  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  August  24.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  UtiliCorp  United  Inc. 

(Docket  No.  ER98-4121-000| 

Take  notice  that  on  August  4,  1998, 
UtiliCorp  Untied  Inc.  tendered  for  filing 
on  behalf  of  its  operating  division. 
WestPlains  Energy — Colorado,  a  Service 
Agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  11,  with  Merchant  Energy  Group  of 
the  Americas,  Inc.  The  Service 
Agreement  provides  for  the  sale  of 
capacity  and  energy  by  WestPlains 
Energy — Colorado  to  Merchant  Energy 
Group  of  the  Americas.  Inc.  pursuant  to 
the  tariff,  and  for  the  sale  of  capacity 
and  energy  by  Merchant  Energy  Group 
of  the  Americas,  Inc.  to  WestPlains 
Energy — Colorado  pursuant  to  Merchant 
Energy  Group  of  the  Americas,  Inc.'s 
Rate  Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by 
Merchant  Energy  Group  of  the 
Americas,  Inc. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  UtiliCorp  United  Inc. 

IDocket  No.  ER98-4122-000| 

Take  notice  that  on  August  4,  1998 
UtiliCorp  United  Inc.  tendered  for  filing 
on  behalf  of  its  operating  division. 
WestPlains  Energy-Kansas,  a  Service 
Agreement  under  its  Power  Sales  Tariff. 
FERC  Electric  Tariff  Original  Volume 
No.  12.  with  Merchant  Energy  Group  of 
the  Americas.  Inc.  The  Service 
Agreement  provides  for  the  sale  of 
capacity  and  energy  by  WestPlains 
Energy-Kansas  to  Merchant  Energy 
Group  of  the  Americas,  Inc.  pursuant  to 
the  tariff,  and  for  the  sale  of  capacity 
and  energy  by  Merchant  Energy  Group 
of  the  Americas,  Inc.  to  WestPlains 
Energy-Kansas  pursuant  to  Merchant 
Energy  Group  of  the  Americas.  Inc.'s 
Rate  Schedule  No.  1. 
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UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by 
Merchant  Energy  Group  of  the 
Americas,  Inc. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  UtiliCorp  United  Inc. 

[Docket  No.  ER98-4 12 3-000] 

Take  notice  that  on  August  4,  1998, 
UtiliCorp  United  Inc.  tendered  for  filing 
on  behalf  of  its  operating  division, 
Missouri  Public  Service,  a  Service 
Agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  10,  with  Merchant  Energy  Group  of 
the  Americas,  Inc.  The  Service 
Agreement  provides  for  the  sale  of 
capacity  and  energy  by  Missouri  Public 
Service  to  Merchant  Energy  Group  of 
the  Americas,  Inc.  pursuant  to  the  tariff, 
and  for  the  sale  of  capacity  and  energy 
by  Merchant  Energy  Group  of  the 
Americas,  Inc.  to  Missouri  Public 
Service  pursuant  to  Merchant  Energy 
Group  of  the  Americas,  Inc.'s  Rate 
Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by 
Merchant  Energy  Group  of  the 
Americas,  Inc. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER98-4124-000J 

Take  notice  that  on  August  4,  1998, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  executed 
service  agreements,  for  point-to-point 
transmission  service  under  the  terms  of 
PNM's  Open  Access  Transmission 
Service  Tariff,  with  Tractebel  Energy 
Marketing,  Inc.,  (2  agreements,  dated 
July  31,  1998  for  Non-Firm  and  Firm 
Service)  and  El  Paso  Energy  Marketing 
Company  (1  agreement,  dated  July  31, 
1998,  for  Non-Firm  Service).  PNM's 
filing  is  available  for  public  inspection 
at  its  offices  in  Albuquerque,  New 
Mexico. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


36.  Kentucky  Utilities  Company 

[Docket  No.  ER9a-4125-000] 

Take  notice  that  on  August  4,  1998, 
Kentucky  Utilities  Company  tendered 
for  filing  copies  of  eui  unexecuted 
Service  Agreement  between  Kentucky 
Utilities  Company  and  CMS  Marketing, 
Services  &  Trading  Company  under  Rate 
PS. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21 1 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  9a-21963  Filed  8-14-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC9S-49-000,  et  a!.] 

New  Energy  Ventures,  Inc.,  New 
Energy  Ventures,  L.L.C.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

August  6,  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  New  Energy  Ventures,  Inc.  and  New 
Energy  Ventures,  L.L.C. 

(Docket  No.  EC98-49-0001 

Take  notice  that  on  July  30,  1998,  the 
above-captioned  parties  (Applicants) 
filed  an  application  under  Section  203 
of  the  Federal  Power  Act  requesting 
authorization  for  the  transfer  of  power 
sales  agreements  from  New  Energy 
Ventures,  Inc.  (NEV  Inc.)  to  New  Energy 
Ventures,  L.L.C.  (NEV  LLC). 

Comment  date:  September  3,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Cambridge  Electric  Light  Company, 
Canal  Electric  Company, 
Commonwealth  Electric  Cmnpany, 
Montaup  Electric  Company,  Southern 
Energy  New  England,  LLC  and 
Southern  Energy  Kendall,  LLC 

[Docket  Nos.  EC98-50-000  and  ER98-4088- 
000] 

Take  notice  that,  on  July  31,  1998, 
Cambridge  Electric  Light  Company 
(Cambridge),  Canal  Electric  Company 
(Canal),  Commonwealth  Electric 
Company  (Commonwealth) 
(collectively,  the  COM/Electric 
Companies),  Montaup  Electric  Company 
(Montaup).  Southern  Energy  New 
England.  L.L.C.  (Southern  New 
England),  Southern  Energy  Canal,  L.L.C. 
(Southern  Canal),  and  Southern  Energy 
Kendall,  LLC.  (Southern  Kendall) 
(collectively,  the  Southern  Parties) 
(together,  the  COM/Electric  Companies, 
Montaup,  and  the  Southern  Parties  shall 
be  referred  to  as  Applicants),  jointly 
and/or  individually,  submitted  for 
filing,  pursuant  to  Sections  203  and  205 
of  the  Federal  Power  Act.  and  Parts  33 
and  35  of  the  Commission's  regulations, 
applications,  and  rate  schedules  in 
connection  with  the  divestiture  by  the 
COM/Electric  Companies  of 
substantially  all  of  their  electric 
generation  assets,  and  by  Montaup  of  its 
owTiership  interest  in  one  such  electric 
generation  asset,  by  sale  to  Southern 
Canal  and  Southern  Kendall,  all 
pursuant  to  a  series  of  agreements  dated 
May  15.  1998. 

In  addition  to  the  COM/Electric 
Companies'  and  Montaup's  disposition 
of  these  generating  assets,  the 
Applicants  seek  approval  for  Canal's 
assignment  of  certain  wholesale  power 
sales  agreements  to  Southern  Canal  and 
the  transfer  by  Canal  and  Montaup  to 
Commonwealth  of  certain  transmission 
facilities  located  at  the  Canal  Generating 
Station  in  Sandwich.  Massachusetts. 
Certain  Applicants  further  filed  the 
following  agreements:  (1) 
Interconnection  and  Site  Agreements 
providing  for  the  interconnection  of  the 
generating  facilities  and  for  various 
physical  arrangements  at  those  sites;  (2) 
an  amendment  to  the  Canal  Unit  2 
wholesale  power  sales  agreement 
terminating  that  Agreement;  (3)  an 
initial  rate  schedule  consisting  of  a 
Distribution  Service  Agreement 
pursuant  to  which  Commonwealth  will 
provide  to  Southern  Canal  transmission 
service  over  certain  of  Commonwealth's 
distribution  facilities;  and  (4)  service 
agreements  for  non-firm  local  point-to- 
point  transmission  ser\'ice  pursuant  to 
Cambridge's  and  Commonwealth's 
respective  Open  Access  Transmission 
Tariffs. 
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Copies  of  the  filing  have  been  served 
on  the  regulaton,'  agencies  in  the 
Commonwealth  of  Massachusetts  and 
the  State  of  Rhode  Island. 

Comment  date:  September  4,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  National  Power  Supply  Co.  Ltd. 

I  Docket  No.  EG98-1 06-0001 

On  July  31.  1998,  National  Power 
Supply  Co.  Ltd.  (Applicant),  with  its 
principal  office  at  330  Town  Center 
Drive,  Suite  1000,  Dearborn.  Michigan, 
48126-2712,  USA.  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Applicant  states  that  it  is  a  company 
duly  incorporated  under  the  laws  of 
Thailand  and  will  own  two  150  MVV 
coal-fired  cogeneration  units  in  the  Tha 
Thoom  area,  Pranchiburi  province, 
Thailand  (Facility).  Electric  energy 
produced  by  the  Facility  will  be  sold  at 
wholesale  to  the  state-owned  Electric 
Generating  Authority  of  Thailand  and  to 
privately-owned  304  Industrial  Park  Co. 
Ltd.  Future  retail  wheeling  of  electricity 
is  possible.  In  no  event  will  any  electric 
energy  be  sold  to  consumers  in  the 
United  States. 

Comment  date:  August  26,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Duke  Energy  Marketing  Corp. 

(Docket  .No.  ER96-109-015I 

Take  notice  that  on  August  3.  1998, 
Duke  Energy  Marketing  Corp..  tendered 
for  filing  a  Siotification  of  Change  in 
Status.  Duke  Energy  Marketing  Corp.. 
seeks  to  notify  the  Commission  that  it 
has  become  affiliated  with  four  new 
companies,  each  of  which  owns  a 
generation  facility:  (1)  Duke  Energy 
Moss  Landing,  L.L.C;  (2)  Duke  Energy 
Morro  Bay,  L.L.C;  (3)  Duke  Energy 
Oakland,  L.L.C;  and  (4)  Bridgeport 
Energy,  L.L.C. 

Comment  date:  Augufi[  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Duke/Louis  Dreyfus,  L.L.C. 

(Docket  .\o  EK96-1 121-0051 

Take  notice  that  on  August  3,  1998, 
Duke/Louis  Dreyfus.  L.L.C,  tendered  for 
filing  a  Notification  of  Change  in  Status. 
Duke/Louis  Dreyfus,  LLC.  seeks  to 
notify  the  Commission  that  it  has 
become  affiliated  with  four  new 
companies,  each  of  which  owns  a 


generation  facility;  (1)  Duke  Energy 
Moss  Landing,  L.L.C;  (2)  Duke  Energy 
Morro  Bay,  L.L.C;  (3)  Duke  Energy 
Oakland,  L.L.C;  and  (4)  Bridgeport 
Energy,  L.L.C. 

Comment  date:  August  24,  1998   in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Enpower  Inc.,  Enpower  Inc., 
PowerTec  International,  LLC,  NFR 
Power.  Inc..  CHI  Power  Marketing,  Inc., 
AMVEST  Coal  Sales,  Inc.,  and 
EnergyEXPRESS,  Inc. 

(Docket  Nos.  ER95-1 752-007,  ER95-1752- 
008,  ER96-1-011.  ER96-1122-009,  ER96- 
2640-007.  ER97-464-007,  and  ER97-3745- 
0041 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  July  13,  1998,  Enpower  Inc.  filed 
certain  information  as  required  by  the 
Commission's  October  23,  1995,  order 
in  Docket  No.  ER95-1 752-000. 

On  July  13,  1998,  Enpower  Inc.  filed 
certain  information  as  required  by  the 
Commission's  October  23,  1995,  order 
in  Docket  No.  ER95-1 752-000. 

On  July  13,  1998,  Powertec 
International,  LLC  filed  certain 
information  as  required  by  the 
Commission's  December  1,  1995,  order 
in  Docket  No.  ER96-1-000. 

On  July  13,  1998,  NFR  Power,  Inc. 
filed  certain  information  as  required  by 
the  Commission's  April  2,  1996,  order 
in  Docket  No.  ER96-1 122-000. 

On  July  13,  1998,  CHI  Power 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
September  12,  1996,  order  in  Docket  No. 
ER96-2640-000. 

On  July  13,  1998,  AMVEST  Coal 
Sales,  Inc.  filed  certain  information  as 
required  by  the  Commission's  December 
IB,  1996,  order  in  Docket  No.  ER97- 
464-000. 

On  July  15,  1998,  Energy  EXPRESS, 
Inc.  filed  certain  information  as  required 
by  the  Commission's  August  26,  1997, 
order  in  Docket  No.  ER97-3745-000. 

7.  PanEnergy  Lake  Charles  Generation, 
Inc. 

(Docket  .Nio.  ER96-1335-011i 

Take  notice  that  on  August  3,  1998, 
PanEnergy  Lake  Charles  Generation. 
Inc.,  tendered  for  filing  a  Notification  of 
Change  in  Status.  PanEnergy  Lake 
Charles  Generation,  Inc.,  seeks  to  notify 
the  Commission  that  it  has  become 
affiliated  with  four  new  companies, 
each  of  which  owns  a  generation 
facility;  (1)  Duke  Energy  Moss  Landing, 
L.L.C;  (2)  Duke  Energy  Morro  Bay, 


L.L.C;  (3)  Duke  Energy  Oakland,  L.L.C; 
and  (4)  Bridgeport  Energy,  L.L.C. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Eagle  Gas  Marketing  Company, 
ProLiance  Energy,  LLC,  South  Jersey 
Energy  Company,  AMVEST  Power,  Inc., 
Poco  Marketing  Ltd.,  Alpha  Energy 
Corporation,  and  Current  Energy,  Inc. 

(Docket  Nos.  ER96-1503-OO8,  ER97-420- 
006.  ER97-1 397-002.  ER97-2045-005, 
ER97-2198-O04,  ER97-4730-002,  ER98- 
102-002,  (not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  June  22,  1998,  Eagle  Gas 
Marketing  Company  filed  certain 
information  as  required  by  the 
Commission's  July  4,  1995,  order  in 
Docket  No.  ER96-1503-000. 

On  July  15,  1998,  ProLiance  Energy, 
LLC  filed  certain  information  as 
required  by  the  Commission's  January 
16.  1997.  order  in  Docket  No.  ER97- 
420-000. 

On  July  13.  1998,  South  Jersey  Energy 
Company  filed  certain  information  as 
required  by  the  Commission's  February 
28.  1997,  order  in  Docket  No.  ER97- 
1397-000. 

On  July  13.  1998,  AMVEST  Power. 
Inc.  filed  certain  information  as  required 
by  the  Commission's  April  15,  1997, 
order  in  Docket  No.  ER97-2045-O00. 

On  July  15,  1998.  Poco  Marketing  Ltd 
filed  certain  information  as  required  by 
the  Commission's  May  7.  1997,  order  in 
Docket  No.  ER9 7-2 198-000. 

On  July  13,  1998,  Alpha  Energy 
Corporation  filed  certain  information  as 
required  by  the  Commission's  July  4, 
1995,  order  in  Docket  No.  ER97-4730- 
000. 

On  July  13.  1998,  Current  Energy.  Inc. 
filed  certain  information  as  required  by 
the  Commission's  July  4.  1995.  order  in 
Docket  No.  ER98-102-O00. 

9.  Duke  Energy  Trading  and  Marketing, 
L.L.C. 

(Docket  No.  ER96-2921-O101 

Take  notice  that  on  August  3,  1998, 
Duke  Energy  Trading  and  Marketing, 
L.L.C,  tendered  for  filing  a  Notification 
of  Change  in  Status.  Duke  Energy 
Trading  and  Marketing,  L.L.C,  seeks  to 
notify  the  Commission  that  it  has 
become  affiliated  with  four  new 
companies,  each  of  which  owns  a 
generation  facility:  (1)  Duke  Energy 
Moss  Landing,  L.L.C;  (2)  Duke  Energy 
Morro  Bay,  L.L.C;  (3)  Duke  Energy 
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Oakland,  L.L.C.;  and  (4)  Bridgeport 
Energy,  L.L.C. 

Cominfnt  dofe;  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Niagara  .Mohawk  Power 
Corporation 

IDockft  No.  ER98-3699-000I 

Take  notice  that  on  July  10,  1998. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
its  Quarterly  Sales  and  Services 
Summary  as  required  by  the 
Commission's  Order  dated  September 
25,  1996  in  Docket  No.  ER9fi-2585-<J00. 
A  copy  of  the  filing  has  been  served  on 
the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  c/ofe;  August  17,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PG&E  Energy  Trading-Power,  L.P. 

IDocket  No.  EK98-404()-000l 

Take  notice  that  on  July  31.  1998, 
PG&E  Energy  Trading-Power,  L.P. 
(PGET),  filed  to  cancel  transactions 
entered  into  with  The  Power  Company 
of  America.  L.P.  pursuant  to  Section 
3.5.15  of  the  Federal  Energy  Regulatory 
Commission's  regulations.  PGET 
requests  that  the  Commission  find  that 
no  notice  of  cancellation  is  required.  If 
the  Commission  cannot  make  this 
finding,  PGET  requests  acceptance  of  its 
notice  and  waiver  of  the  fiO-day  notice 
requirement  to  permit  the  cancellation 
to  become  effective  on  July  2,  1998. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

12.  Wisconsin  Public  Service  Corp. 

IDocket  No.  ER98-4041-000I 

Take  notice  that  on  July  31.  1998. 
Wisconsin  Public  Service  Corporation, 
tendered  for  filing  an  executed  Short 
Term  Market  Rate  (MR  Tariff)  Sales 
service  agreement  with  Consolidated 
Water  Power  Co.  under  its  Market-Based 
Rate  Tariff. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PECO  Energy  Company 

IDocket  No.  ER98-4042-000| 

Take  Notice  that  on  July  31.  1998. 
PECO  Energy  Company  (PECO),  filed  on 
behalf  of  the  parties  to  the  Extra  High 
Voltage  Transmission  System 
Agreement  (EHV  Agreement)  a 
Supplement  to  the  TRANSMISSION 
ENHANCEMENT  FACILITIES  (TEF) 
AGREEMENT  which  is  filed  as  a 
supplement  to  the  EHV  Agreement.  The 
parties  to  both  Agreements  are: 


Public  Service  Electric  and  Gas 

Company 
PECO  Energy  Company 
Atlantic  City  Electric:  Company 
Delmarva  Power  &  Light  Company 
PP&L.  Inc 

Baltimore  Gas  and  Electric  Company 
Potomac  Electric  Power  Company 
Jersey  Central  Power  &  Light  Company 
Metropolitan  Edison  Company 
Pennsylvania  Electric  Company 
UGI  Utilities,  Inc. 

The  purpose  of  this  Supplement  to 
the  TEF  Agreement,  is  to  provide  for  the 
cost  sharing  of  the  Red  Lion  5()()/230ky 
substation  expansion  (Red  Lion 
Facilities)  within  the  DELMARVA 
POWER  &  LIGHT  (DPL)  service  territory 
by  the  aforementioned  parties.  The 
substation  expansion  which  was  placed 
in  service  in  May  of  1997  was 
determined  by  the  PJM  Transmission 
Owners  to  be  a  necessary  addition  to  the 
system.  Also  included  as  a  part  of  this 
Supplement  is  a  new  Schedule  4  to  the 
TEF  Agreement,  which  supplements  the 
existing  TEF  Schedules  1,  2  and  3. 
Shown  in  this  Schedule  4  as  agreed  to 
by  the  Signatories  to  this  Supplement,  is 
the  original  investment  obligation, 
allocation  of  in\'estment  responsibility 
and  monthly  charges  (credits)  on  the 
original  investment  for  a  period  of  25 
years  (unless  prior  termination  of  this 
Supplement)  beginning  on  the  effective 
date  of  this  Supplement. 

An  effective  date  of  October  1.  1998 
has  been  requested  for  this  Supplement. 

PECO  Energy  Company  states  that  this 
filing  has  been  sent  to  the  Regulatory 
Commissions  of  Pennsylvania,  New 
Jersey,  Maryland,  Delaware.  \'irginia 
and  the  District  of  Columbia  for  their 
information. 

Comment  dafe.  August  24,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Northern  States  Power  Co. 
(Minnesota)  and  Northern  States  Power 
Co.  (Wisconsin) 

IDocket  No.  ER98-4O46-OO0I 

Take  notice  that  on  July  31.  1998. 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (\Visconsin)(jointly  NSP) 
tendered  for  filing  an  amendment  to 
Section  13.7  (Classification  of  Firm 
Transmission  Service)  of  its  Open 
Access  Transmission  Tariff.  NSP 
respectfully  requests  the  proposed 
change  be  accepted  for  filing  effective 
October  1.  1998,  sixty-two  days  after 
filing. 

Comment  dofe;  August  24,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  .Niagara  Mohawk  Power 
Corporation 

IDocket  No.  ER98-404:'-()0(), 

Take  notice  that  on  July  31.  1998. 
Niagara  Mohawk  Power  Corporation 
(.■\NMPC).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  unexecuted  Network  Integration 
Transmission  Service  .Agreement  and  an 
unexec:uted  .Network  Operating 
Agreement  between  NMPC  and  Village 
ot  Frankfort.  The  Network  Integration 
Transmission  Ser\ic:e  .\greement  and 
Network  Operating  Agreement  specifies 
that  X'iUage  ot  Frankfort  will  sign  on  to 
and  will  agree  to  the  terms  and 
c:onditions  of  NMPC's  Open  .\ccess 
Transmission  Tariff  as  filed  in  Docket 
No.  OA96-1 94-000.  This  Tariff,  filed 
with  FERC  on  July  9.  1996.  will  allow 
NMPC  and  Village  of  Frankfort  to  enter 
into  sc:heduled  transactions  under 
which  NMPC  will  provide  network 
integration  transmission  service  for 
\'illage  of  Frankfort. 

NMPC  requests  an  effective  date  of 
July  1.  1998.  NMPC  has  requested 
waiver  of  the  notic;e  requirements  for 
good  c:ause  shown. 

NMPC  has  ser\ed  c;opies  of  the  filing 
upon  the  New  York  State  Public:  Service 
Commission  and  Village  of  Frankfort. 

Comment  date:  August  24.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Pacific  Gas  and  Electric  Co. 

IDocket  No.  ER98-4067-OO0I 

Take  notice  that  on  July  31.  1998.  the 
Pacific  Gas  and  Electric  Compan\ 
(PG&E),  filed  an  interim  short  term 
coordination  agreement  with  the 
Sacramento  Municipal  Utility  District 
(SMUD).  The  coordination  agreement 
will  permit  SMUD  to  participate  in  the 
California  Independent  System 
Operator's  imbalance  energy  market, 
and  SML'D  has  agreed  to  accept  all 
c;harges  accruing  to  PG&E  for  such 
activities  by  SMUD.  The  agreement  may 
be  terminated  by  either  party  on  ten 
days  notice. 

PG&E  states  that  a  copy  of  the  filing 
has  been  served  on  SMUD,  the 
California  Independent  System 
Operator,  and  the  California  Public 
Utilities  Commission. 

Comment  date.  August  24,  1998,  in     " 
accordanc;e  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  AES  Power,  Inc. 

IDocket  No  ER98-406H-O00I 

Take  notice  that  on  July  31.  1998.  .\ES 
Power.  Inc,  (AESPI).  a  broker  and 
marketer  of  elec::tric;  power,  has  filed  an 
informational  notice  of  cancellation  of 
the  Contract  for  Purchases  and  Sales  of 
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Power  and  Energy  between  Federal 
Energy  Sales  and  AES  Power,  Inc. 
(AESPI),  entered  into  in  February,  1997 
under  AESPI's  Rate  Schedule  inFERC 
No.  1. 

In  the  event  that  the  Commis.sion 
determines  that  AESPI  must  file  notice 
under  18  CFR  35.15,  AESPI  has  also 
filed  a  formal  notice  of  cancellation  and 
motion  for  waiver  of  the  60-dav  advance 
filing  requirement,  so  as  to  permit 
termination  of  the  contract  with  Federal 
Energy  as  of  June  29.  1998. 

Comment  date:  August  24.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER98-4071-000J 

Take  notice  that  on  August  3.  1998, 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
Firm  Point-To-Point  Transmission 
Service  pursuant  to  its  Open  Access 
Transmission  Tariff  to  New  York  Power 
Authority. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
New  York  Power  Authority. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Niagara  Mohawk  Power  Corp. 

(Docket  No.  ER98-1080-0001 

Take  notice  that  on  August  3.  1998. 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission, 
an  executed  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  NMPC  and  Ontario  Hydro,  This 
Transmission  Service  Agreement 
specifies  that  Ontario  Hydro  has  signed 
on  to  and  has  agreed  to  the  terms  and 
conditions  of  NMPC's  Open  Access 
Transmission  Tariff  as  filed  in  Docket 
No.  OA96-194-000.  This  Tariff,  filed 
with  FERC  on  July  9,  1996,  will  allow 
NMPC  and  Ontario  Hydro  to  enter  into 
separately  scheduled  transactions  under 
which  NMPC  will  provide  transmission 
service  for  Ontario  Hydro  as  the  parties 
may  mutually  agree. 

NMPC  requests  an  effective  date  of 
July  30,  1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Ontario  Hydro. 

Comment  date:  August  24.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  Niagara  Mohawk  Power  Corp. 

(Docket  No.  ER98-4081-O001 

Take  notice  that  on  August  3,  1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission, 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  Morgan 
Stanley  Capital  Group  Inc.  This 
Transmission  Service  Agreement 
specifies  that  Morgan  Stanley  Capital 
Group  Inc.  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No,  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9.  1996,  will  allow  NMPC  and  Morgan 
Stanley  Capital  Group  Inc.  to  enter  into 
.separately  scheduled  transactions  under 
which  NMPC  will  provide  transmission 
service  for  Morgan  Stanley  Capital 
Group  Inc.  as  the  parties  may  mutually 
agree. 

NMPC  requests  an  effective  date  of 
July  30.  1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Morgan  Stanley 
Capital  Group  Inc, 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

21.  Cinergy  Services,  Inc. 

[Docket  No.  ER98-4082-0001 

Take  notice  that  on  August  3,  1998, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Non-Firm  Point-To- 
Point  service  agreement  under  Cinergy's 
Open  Access  Transmission  Service 
Tariff  (the  Tariff),  entered  into  between 
Cinergy  and  Ensearch  Energy  Services, 
Inc.  (Ensearch). 

Cinergy  and  Ensearch  are  requesting 
an  effective  date  of  July  31,  1998. 

Comment  date:  August  24.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  The  California  Power  Exchange 
Corporation 

(Docket  No.  ER98^084-O00l 

On  July  31. 1998.  the  California  Power 
Exchange  Corporation  (PX),  tendered  for 
filing  a  PX  Participation  Agreement 
between  the  PX  and  Pacific  Gas  & 
Electric  Company  in  compliance  with 
the  Commission's  May  19.  1998  order. 
California  Power  Exch.  Corp.,  83  FERC 
61.186  (1998). 

The  PX  states  that  this  filing  has  been 
served  upon  all  parties  on  the  official 
service  list  in  the  above-captioned 
docket. 


Comment  date:  August.  24.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Kentucky  Utilities  Company 

[Docket  No.  ER98-4089-0001 

Take  notice  that  on  August  3,  1998. 
Kentucky  Utilities  Company  (KU) 
tendered  for  filing  copies  of  an 
unexecuted  Service  Agreement  between 
KU  and  Constellation  Power  Source. 
Inc.,  under  KU's  PS  Rate  Schedule. 

Comment  date:  August  24,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


24.  Kentucky  Utilities  Company 

[Docket  No.  ER98-4090-000) 

Take  notice  that  on  August  3.  1998. 
Kentucky  Utilities  Company  (KU) 
tendered  for  filing  copies  of  an 
unexecuted  Service  Agreement  between 
KU  and  Western  Resources.  Inc.,  under 
KU's  PS  Rate  Schedule. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Kentucky  Utilities  Company 

[Docket  No.  ER98-4091-O00J 

Take  notice  that  on  August  3,  1998. 
Kentucky  Utilities  Company  (KU) 
tendered  for  filing  copies  of  an 
unexecuted  Service  Agreement  between 
KU  and  Tractebel  Energy  Marketing. 
Inc..  under  KU's  PS  Rate  Schedule. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Kentucky  Utilities  Company 

[Docket  No.  ER98-4092-0001 

Take  notice  that  on  August  3.  1998. 
Kentucky  Utilities  Company  (KU) 
tendered  for  filing  copies  of  an 
unexecuted  Service  Agreement  between 
KU  and  Allegheny  Power  under  KU's  PS 
Rate  Schedule. 

Comment  date:  August  24.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Kentucky  Utilities  Company 

[Docket  No,  ER98-4093-0001 

Take  notice  that  on  August  3.  1998. 
Kentucky  Utilities  Company  (KU) 
tendered  for  filing  copies  of  an 
unexecuted  Service  Agreement  between 
KU  and  Ameren  Services  Company 
under  KU's  PS  Rate  Schedule. 

Comment  date:  August  24.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Kentucky  Utilities  Company 

[Docket  No.  ER98-4094-0001 

Take  notice  that  on  August  3.  1998, 
Kentucky  Utilities  Company  (KU) 
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tendered  for  filing  copies  of  an 
unexecuted  Service  Agreement  between 
KU  and  Avista  Energy,  Inc..  under  KU's 
PS  Rate  Schedule. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Carr  Street  Generating  Station,  L.P. 

[Docket  No.  ER98^095-O00| 

Take  notice  that  on  August  3,  1998, 
Carr  Street  Generating  Station,  L.P. 
(Carr)  tendered  for  filing  an  application 
for  waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  Carr's  initial 
rate  schedule,  FERC  Electric  Rate 
Schedule  No.  1.  Carr  proposes  that  its 
Rate  Schedule  No.  1  become  effective  on 
October  1,  1998.  Carr's  acquisition  of 
the  East  Syracuse  Station  (the  Facility), 
a  generation  facility  in  New  York,  will 
not  close  before  October  1,  1998. 

Carr  intends  to  sell  energy  and 
capacity  from  the  Facility  at  market- 
based  rates.  In  transactions  where  Carr 
sells  electric  energy,  it  proposes  to  make 
such  sales  on  rates,  terms,  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party. 

Comment  date:  August  24, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Louisville  Gas  and  Electric  Co. 

[Docket  No.  ER98-4097-O00i 

Take  notice  that  on  July  30.  1998. 
Louisville  Gas  and  Electric  Company 
tendered  for  filing  copies  of  an  executed 
Purchase  and  Sales  Agreement  between 
Louisville  Gas  and  Electric  Company 
and  Tractebel  Energy  Marketing,  Inc. 
under  Rate  GSS. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Louisville  Gas  and  Electric  Co. 

[Docket  No.  ER98^098-O00l 

Take  notice  that  on  July  30,  1998, 
Louisville  Gas  and  Electric  Company 
tendered  for  filing  copies  of  an 
unexecuted  Service  Agreement  between 
Louisville  Gas  and  Electric  Company 
and  American  Municipal  Power-Ohio, 
Inc.  under  Rate  GSS. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER98-4O99-O00I 

Take  notice  that  on  July  31,  1998 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  filed  a  Market  Based  Service 
Agreement  between  RG&E  and  SCANA 
Energy  Marketing  Inc.  (Customer).  This 


Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  term 
and  conditions  of  RG&E's  FERC  Electric 
Rate  Schedule.  Original  Volume  3 
(Power  Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER98-3553- 
000  (80  FERC  ^  61.284)  (1997). 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
June  4,  1998  for  Plum  Street  Enterprises 
Inc.,  Service  Agreement.  RG&E  has 
served  copies  of  the  filing  on  the  New 
York  State  Public  Service  Commission 
and  on  the  Customer. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Duke/Louis  Dreyfus,  L.L.C. 

[Docket  No.  ER98^100-000l 

Take  notice  that  Duke/Louis  Dreyfus. 
L.L.C.  (D/LD),  a  broker  and  marketer  of 
electric  power,  has  filed  a  notice  of 
cancellation  pursuant  to  18  CFR  35.15. 
as  to  a  power  sale  and  purchase 
agreement  between  D/LD  and  The 
Power  Company  of  America,  L.P.  (PCA). 
entered  into  on  September  9,  1997  (as 
memorialized  on  November  10,  1997) 
under  the  Western  Systems  Power  Pool 
Agreement,  Schedule  C. 

D/LD  has  also  filed  a  motion  for 
waiver  of  the  60-day  advance  filing 
requirement  under  18  CFR  35.15,  so  as 
to  permit  D/LD  to  terminate  ser\'ice  to 
PCA  as  of  August  4,  1998. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Duke  Energy  Trading  and 
Marketing,  L.L.C. 

[Docket  No.  ER98-4101-0001 

Take  notice  that  Duke  Energy  Trading 
and  Marketing,  L.L.C.  (DETM),  a  broker 
and  marketer  of  electric  power,  has  filed 
a  notice  of  cancellation  pursuant  to  18 
CFR  35.15,  as  to  a  power  sale  and 
purchase  agreement  between  DETM  and 
The  Power  Company  of  America,  L.P. 
(PCA),  entered  into  on  November  20, 
1997  under  the  Western  Systems  Power 
Pool  Agreement,  Schedule  C. 

DETM  has  also  filed  a  motion  for 
waiver  of  the  60-day  advance  filing 
requirement  under  18  CFR  35.15.  so  as 
to  permit  DETM  to  terminate  service  to 
PCA  as  of  August  4,  1998,  by  reason  of 
PCA's  default  under  the  agreement. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  PECO  Energy  Company 

(Docket  No.  ER98-4102-O00I 

Take  notice  that  on  August  3.  1998, 
PECO  Energy  Company  (PECO)  filed  a 


Service  .Agreement  dated  lulv  28,  1998 
with  City  of  Lake  Worth  UtiUties  (LWU) 
under  PECOs  FERC  Electric  Tariff 
Original  Volume  No,  1  (Tariff).  The 
Service  .Agreement  adds  LWU  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
July  28.  1998.  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  LWU  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  .August  24.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Louisville  Gas  and  Electric  Co. 

(Docket  No  ER98-110.3-Ot)0] 

Take  notice  that  on  August  3,  1998, 
Louisville  Gas  and  Electric  Company 
tendered  for  filing  copies  of  an 
unexecuted  Purchase  and  Sales 
Agreement  between  Louisville  Gas  and 
Electric  Company  and  Merchant  Energy 
Group  of  the  .Americas,  Inc.  under  Rate 
GSS. 

Comment  date:  August  24.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Louisville  Gas  and  Electric  Co. 

[Docket  .No  ER98^  104-000) 

Take  notice  that  on  .August  3.  1998, 
Louisville  Gas  and  Electric  Company 
tendered  for  filing  copies  of  an 
unexecuted  Service  Agreement  between 
Louisville  Gas  and  Electric  Company 
and  Electric  Energy,  Inc.  under  Rate 
GSS. 

Comment  date:  August  24.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Glen  Park  Associates  Limited 
Partnership 

[Docket  No.  ER98-4] 05-000] 

Take  notice  that  on  August  3.  1998, 
Glen  Park  .Associates  Limited 
Partnership  (Glen  Park)  tendered  for 
filing  an  executed  First  Amendment  to 
Energy  Sales  .Agreement  dated  July  6. 
1998  between  Glen  Park  and  Niagara 
Mohawk  Power  Corporation  (NMPC). 
This  agreement  amends  the  existing 
1984  Energy  Sales  Agreement  between 
the  parties  which  provides  for  the  sale 
of  the  output  on  the  32.65MW  Glen  Park 
hydroelectric  project.  The  amendment 
provides  for  a  reduction  in  the  rates  for 
the  sale  of  the  power  and  for  a  number 
of  other  modifications  to  the  1984 
agreement. 

Glen  Park  requests  an  effective  date  of 
January  1,  1998  in  accordance  with  the 
terms  of  the  tendered  amendment  and 
the  agreement  of  the  parties. 
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Copies  of  the  filing  have  been  served 
upon  NMPC  and  the  New  York  Public 
Service  Commission. 

Comment  date:  August  24,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER98-4 106-000] 

Take  notice  that  on  August  3,  1998, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  an  amendment  to  Appendix  A  to 
the  Responsible  Participating 
Transmission  Owner  Agreement 
between  the  ISO  and  the  Southern 
California  Edison  Company  (SCE).  The 
ISO  states  that  the  amendment  revises 
the  Appendix  to  remove  the  California 
Department  of  Water  Resources,  the  City 
of  Colton,  the  City  of  Riverside,  and 
Southern  California  Water  Company. 

The  ISO  states  that  this  filing  nas  been 
served  on  all  parties  listed  on  the 
Restricted  Service  List  in  the  above- 
referenced  docket. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER98-4107-000J 

Take  notice  that  on  August  3,  1998, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  an  amendment  to  Appendix  A  to 
the  Responsible  Participating 
Transmission  Owner  Agreement 
between  the  ISO  and  the  Pacific  Gas  & 
Electric  Company  (PG&E).  The  ISO 
states  that  the  amendment  revises  the 
Appendix  to  reflect  the  current  list  of 
parties  for  whom  PG&E  will  act  as 
Schedule  Coordinator. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
Restricted  Service  List  in  the  above- 
referenced  dockets. 

Comment  date:  August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  these  filings  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

David  P.  Boergers. 

Secretary. 

[FR  Doc.  98-21961  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2042-010  Washington] 

Public  Utility  District  No.  1  of  Pend 
Oreille  County;  Notice  of  Availability  of 
Draft  Environmental  Assessment 

August  10,  1998. 

In  accordance  with  the  National 
Environmental  Pohcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  Part 
380  (Order  No.  486.  52  F.R.  47910).  the 
Office  of  Hydropower  Licensing  (OHL) 
reviewed  the  proposal  to  add  project 
lands  in  the  upstream  portion  of  the 
project  reservoir  that  were  not  included 
within  the  original  project  boundary  for 
the  Box  Canyon  Hydroelectric  Project  in 
Pend  Oreille  County,  Washington.  In 
addition,  OHL  reviewed  an  Offer  of 
Settlement  made  by  the  parties  to  this 
proceeding.  The  Commission  prepared  a 
draft  environmental  assessment  (DEA) 
for  the  proposed  action  and  offer  of 
settlement.  In  the  DEA,  the  Commission 
concludes  that  approval  of  the  proposed 
boundary  change  and  offer  of  settlement 
will  not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

This  DEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing  (OHL). 
As  such,  the  DEA  is  OHL  staffs 
preliminary  analysis  of  the  licensee's 
proposed  boundary  change  and  the 
parties  offer  of  settlement.  No  final 
conclusions  have  been  made  by  the 
Commission  regarding  this  matter. 

Should  you  wish  to  provide 
comments  on  the  DEA.  they  should  be 
filed  within  30  days  from  the  date  of 
this  letter.  Comments  should  be 
addressed  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington.  D.C. 
20426.  Please  include  the  project 
number  (2042-010)  on  any  comments 
filed. 

Copies  of  the  DEA  are  available  for 
review  in  the  Reference  and  Information 
Center,  Room  2A,  of  the  Commission's 
offices  at  888  First  Street.  N.E., 
Washington.  D.C.  20426. 


For  further  information,  please 
contact  Jim  Hastreiter  at  (503)  326-5858. 
ext.  225  or  George  Taylor  at  (202)  219- 
2692. 

David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-21964  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6145-9] 

Clean  Air  Act  Advisory  Committee 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Clean  Air  Act  Advisory 
Committee;  notice  of  meeting. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  established  the  Clean  Air 
Act  Advisory  Committee  (CAAAC)  on 
November  19,  1990.  to  provide 
independent  advice  and  counsel  to  EPA 
on  policy  issues  associated  with 
implementation  of  the  Clean  Air  Act  of 
1990.  The  Committee  advises  on 
economic,  environmental,  technical 
scientific,  and  enforcement  policy 
issues. 

OPEN  MEETING  NOTICE:  Pursuant  to  5 
U.S.C.  App.  2.  section  10(a)(2), 
notification  is  hereby  given  that  the 
Clean  Air  Act  Advisory  Committee  will 
hold  its  next  open  meeting  on  Friday. 
October  2.  1998.  from  approximately 
8:30  a.m.  to  3:30  p.m.  at  the 
International  Trade  Center  Conference 
Center  in  the  Ronald  Reagan  Federal 
Building.  1300  Pennsylvania  Avenue,  N. 
W.  Washington,  D.C.  20004.  Seating  will 
be  available  on  a  first  come,  first  served 
basis.  The  Energy.  Clean  Air  and 
Climate  Change  Subcommittee  will  hold 
its  meeting  on  Thursday,  October  1, 
1998,  from  approximately  1:00  p.m.  to 
5:00  p.m.  The  CAAAC's  other  three 
Subcommittees  (Linking  Transportation, 
Land  Use  and  Air  Quality  Concerns 
Subcommittee,  the  Permits/NSR/Toxics 
Integration  Subcommittee  and  the 
Economic  Incentives  and  Regulatory 
Innovations  Subcommittee)  will  hold 
concurrent  meetings  on  October  1  from 
approximately  5:00  p.m.  to  9:00  p.m.  All 
subcommittee  meetings  will  be  held  at 
the  International  Trade  Center 
Conference  Center,  the  same  location  as 
the  full  Committee. 
INSPECTION  OF  COMMITTEE  DOCUMENTS: 
The  Committee  agenda  and  any 
documents  prepared  for  the  meeting 
will  be  publicly  available  at  the 
meeting.  Thereafter,  these  documents, 
together  with  CAAAC  meeting  minutes. 


Federal  Register /Vol.  63,  No.  158 /Monday,  August  17.  1998 /Notices 


43935 


ocation  as 


will  be  available  by  contacting  the 
Office  of  Air  and  Radiation  Docket  and 
requesting  information  under  docket 
item  A-94-34  (CAAAC).  The  Docket 
office  can  be  reached  by  telephoning 
202-260-7548;  FAX  202-260-4400. 

FOR  FURTHER  INFORMATION: 

concerning  this  meeting  of  the  full 
CAAAC,  please  contact  Paul 
Rasmussen,  Office  of  Air  and  Radiation. 
US  EPA  (202)  260-6877,  FAX  (202) 
260-8509  or  by  mail  at  US  EPA,  Office 
of  Air  and  Radiation  (Mail  code  6102), 
401  M  St.  S.W.  Washington.  D.C.  20460. 
For  information  on  the  Subcommittee 
meetings,  please  contact  the  following 
individuals:  (l)  Energy,  Clean  Air  and 
Climate  Change — Anna  Garcia,  202- 
564-9492;  (2)  Permits/NSR/Toxics 
Integration — Debbie  Stackhouse,  919- 
541-5354;  (3)  Economic  Incentives  and 
Regulatory  Innovations — Carey 
Fitzmauri'ce,  202-260-7433;  and  (4) 
Linking  Transportation,  Land  Use  and 
Air  Quality  Concerns — Gay  MacGregor, 
734-668-4438. 

Dated:  August  10,  1998. 

Robert  Brenner, 

Acting  Deputy  Assistant  Administrator  for  Air 
and  Radiation. 

|FR  Doc.  98-22053  Filed  8-14-98:  8:45  am] 

BILUNG  CODE  6560-50-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6146-3] 

Science  Advisory  Board  Emergency 
Cancellation  of  a  Public  Advisory 
Committee  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92—463,  notice  is  hereby  given  that  the 
August  18-19  meeting  of  the 
Environmental  Health  Committee  of  the 
Science  Advisory  Board  (SAB)  has  been 
canceled.  This  meeting  had  been 
announced  in  the  Federal  Register 
August  5,  1998  (63  FR  41820-41821). 
The  meeting  will  be  rescheduled  as 
soon  as  practical.  The  new  meeting  date 
will  be  announced  in  the  Federal 
Register. 

Anyone  desiring  additional 
information  should  contact  Ms.  Roslyn 
A.  Edson,  Designated  Federal  Official, 
Science  Advisory  Board  (1400),  USEPA, 
401  M  Street,  SVV,  Washington  DC 
20460,  telephone  (202)  260-3823,  fax 
(202)  260-71 18,  or  Email  on: 
edson.roslyn@epamail.epa.gov 


Dated:  August  11.  1998. 
John  R.  Fowle,  m. 

Acting  Staff  Director.  Science  Advisory  Board 
IFR  Doc.  98-22092  Filed  8-14-98;  845  am! 

BILLING  CODE  6560-&0-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30439A;  FRL-6016-4] 

Novartis  Seeds;  Approval  of  a 
Pesticide  Product  Registration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  an  application 
submitted  by  Novartis  Seeds  to 
conditionally  register  the  plant  pesticide 
Attribute  Insect  Protected  Sweet  Corn 
involving  a  changed  use  pattern  of  the 
product  pursuant  to  the  provisions  of 
section  3(c)(7)(B)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Michael  Mendelsohn, 
Biopesticides  and  Pollution  Prevention 
Division  (751 IC),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Rm.  14,  9th  floor,  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703)  308-8715;'e-mail: 
mendelsohn.mike@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability:  Electronic 
copies  of  this  document  and  the  Fact 
Sheet  are  available  from  the  EPA  home 
page  at  the  Federal  Register- 
Environmental  Documents  entry  for  this 
document  under  "Laws  and 
Regulations'"  (http://www.epa.gov/ 
fedrgstr/). 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  September  10.  1997 
(62  FR  47663)  (FRL-5740-5).  which 
announced  that  Rogers  Seed  Company. 
600  N.  Armstrong  Place,  Boise.  ID 
83704,  (now  Novartis  Seeds),  had 
submitted  an  application  to  register  the 
plant  pesticide  product  Attribute  Insect 
Protected  Sweet  Corn  (EPA  File  Symbol 
65268-R)  containing  the  active 
ingredient  Bacillus  thuringiensis 
CrylA(b)  delta-endotoxin  and  the 
genetic  material  (plasmid  vector 
pZOl502)  necessar\'  for  its  production 
in  corn  at  0.0002-0.0006  percent 
involving  a  changed  use  pattern,  to 
include  in  its  presently  registered  use 
on  field  corn,  a  new  use  of  the  Bt. 
protein  plant  pesticide  active  ingredient 
for  the  control  of  the  European  Corn 
Borer  and  Corn  Earworm  in  sweet  corn. 


The  application  was  appro\ed  on 
February  27,  1998,  as  Attribute  Insect 
Protected  Sweet  Corn  involving  a 
changed  use  pattern,  to  include  in  its 
presently  registered  use,  a  new  use  on 
sweet  corn  (EPA  Registration  Number 
65268-1). 

A  conditional  registration  may  be 
granted  under  section  3(cl(7)(B)  of 
FIFR.^  for  a  product  involving  a 
changed  use  pattern  where  certain  data 
are  lacking,  on  condition  that  such  data 
are  received  as  specified  by  EPA  and  the 
applicant  has  submitted  satsifactory 
data  pertaining  to  the  proposed 
additional  use  and  the  amended 
registration  would  not  significantly 
increase  the  risk  of  any  unreasonable 
adverse  effect. 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  Bacillus 
thuringiensis  CrylA(b)  delta-endotoxm 
and  the  genetic  material  (plasmid  vector 
pZOl502)  necessan,'  for  its  production 
in  corn,  and  information  on  social, 
economic,  and  environmental  benefits 
to  be  derived  from  such  use.  Based  on 
these  reviews,  the  Agency  was  able  to 
make  basic  environmental,  health,  and 
safety  determinations  which  show  that 
use  of  Bacillus  thuringiensis  Cn  IA(b) 
delta-endotoxin  and  the  genetic  material 
(plasmid  vector  pZOl502)  necessar\'  for 
its  production  in  corn  consistent  with 
the  terms  and  conditions  of  registration 
during  the  period  of  conditional 
registration  will  not  significantly 
increase  the  risk  of  unreasonable 
adverse  effect  on  the  environment. 
These  products  are  conditionally 
registered  in  accordance  with  FIFRA 
section  3(c)(7)(B). 

These  requirements  listed  below  mast 
be  complied  with: 

1.  Sale  of  commercial  sweet  com 
production  only. 

2.  Corn  stalks  must  be  destroyed  1- 
month  after  harvest. 

3.  Insect  resistance  management  data. 

4.  Monitoring  for  resistance. 

5.  Collembola  and  Daphna  magna 
study. 

If  the  conditions  are  not  complied 
with  the  registration  will  be  subject  to 
cancellation  in  accordance  with  FIFR,^ 
section  fi(e).  The  registration  will 
automatically  expire  on  midnight  April 
1.2001, 

More  detailed  information  on  the 
conditional  registration  is  contained  in 
an  EPA  Pesticide  Fact  Sheet  on  Bacillus 
thuringiensis  CrylAfb)  delta-endotoxin 
and  the  genetic  material  (plasmid  vector 
pZOl502)  necessary  for  its  production 
in  corn. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
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formulations,  science  findings,  and  the 
Agency's  regulator^'  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  528.5  Port  Royal  Road, 
Springfield.  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFR,^.  are  available  for  public 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Rm.  119,  CM  #2,  Arlington,  VA 
22202  (703-305-5805).  Requests  for 
data  must  be  made  in  accordance  with 
the  provisions  of  the  Freedom  of 
Information  Act  and  must  be  addressed 
to  the  Freedom  of  Information  Office  (A- 
101),  401  M  St..  S\V.,  Washington,  DC 
20460.  Such  requests  should:  (1) 


Identify  the  product  name  and 
registration  number  and  (2)  specify  the 
data  or  information  desired. 

.Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Product  registration. 
Dated;  )uly  29,  1998. 

Janet  L.  Andersen, 

Director.  Biopesticides  Pollution  Prevention 
Division,  Office  of  Pesticide  Programs. 

(PR  Doc.  98-22013  Filed  8-14-98;  8:45  am) 

BILUNG  CODE  6660-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30437A/30427C;  FRL-6016-9] 

Certain  Companies;  Approval  of 
Pesticide  Product  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


action:  Notice. 


SUMMARY:  This  notice  announces 
Agency  approval  of  applications  to 
register  the  pesticide  products  StarLink 
Com  and  NEU  1165M  Slug  and  Snail 
Bait,  containing  new  active  ingredients 
not  included  any  previously  registered 
products  pursuant  to  the  provisions  of 
section  3(c)(5)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Regulatory  Action  Leader,  Biopesticides 
and  Pollution  Prevention  Division 
(751 IC),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460, 
listed  in  the  table  below: 


Regulatory  Action  Lead- 
er 

Office  location/telephone  number 

Address 

Michael  Mendelsohn  

Susanne  Cerrelli  

Rm.          14,          9th          floor,          CM          #2.          703-308-8715,          e-mail: 

mendelsohn.mike@epamail.epa.gov. 
Rm.          14,          9th          floor,          CM          #2,          703-308-8077,          e-mail: 

cerreili.susanne@epamail.epa.gov. 

1921   Jefferson  Davis  Hwy,  Ar- 
lington, VA 
Do. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Availability:  Electronic 
copies  of  this  document  and  the  Fact 
Sheet  are  available  from  the  EPA  home 
page  at  the  Federal  Register- 
Environmental  Documents  entry  for  this 
document  under  "Laws  and 
Regulations"  (http://www.epa.gov/ 
fedrgstr/). 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  August  8,  1997  (62 
FR  42784)(FRL-5731-1),  which 
announced  that  Plant  Genetics  Systems 
Inc.,  7200  Hickman  Road,  Suite  202,  Des 
Moines,  lA  50322,  had  submitted  an 
application  to  register  the  pesticide 
product  Bt  Crv9C  Corn  a  plant  pesticide 
(EPA  File  Symbol  70218-R)  for  the 
protection  from  the  European  Com 
Borer  and  other  lepidopteran  corn  pests, 
containing  the  active  ingredient  Bacillus 
thunngiensis  subsp.  tohvorthi  Cry9C 
protein  and  the  genetic  material 
necessary  for  its  production  in  corn  at 
0.0012,  an  active  ingredient  not 
included  in  any  previously  registered 
product. 

This  application  was  approved  on 
May  12,  1998,  as  StarLink  Corn,  for 
protection  against  the  European  corn 
borer  (EPA  Registration  Number  70218- 
1). 


Plant  Genetics  Systems  (America) 
must  require  that  the  terms  and 
limitations  include:  (1)  USDA  NC-205 
guidelines  for  refuge  for  all  Cry9C  com, 
(2)  Field  corn  for  animal  feed  or 
industrial  use  only,  (3)  Total  acreage 
allowed  is  120,000  and,  (4)  Registration 
expires  May  30.  1999.  (M.  Mendelsohn) 

EPA  also  issued  a  notice,  published  in 
the  Federal  Register  of  January  22,  1997 
(62  FR  3287)  (FRL-5582-1),  which 
announced  that  W.  Neudorff  GmbH  KG, 
Postfach  1209  an  der  Muhle  3,  D-31860 
Emmerthal  Germany,  had  submitted  an 
application  to  register  the  pesticide 
product  NEU  1165M  Slug  and  Snail  Bait 
(EPA  File  Symbol  67702-G),  containing 
the  active  ingredient  iron  phosphate  at 
1.0  percent,  an  active  ingredient  not 
included  in  any  previously  registered 
product. 

The  application  was  approved  on 
August  14,  1997,  and  was  published  in 
the  Federal  Register  of  September  30, 
1997  (62  FR  51106)  (FRL-5744-1),  as 
NEU  1 165M  Slug  and  Snai!  Bait  for 
domestic/non  commercial  food  use  on 
vegetable  gardens,  fruits  (including 
citrus)  and  berries;  also  for  outdoor 
ornamentals,  greenhouses,  and  lawns 
(EPA  Registration  Number  67702-3). 

On  March  16,  1998,  an  amendment  of 
this  registration  (67702-3),  was 


approved  to  add  commercial  sites.  The 
current  use  sites  are  listed  on  the  last 
approved  label.  (S.  Cerrelli) 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  Bacillus 
thuringiensis  subsp.  tohvorthi  Cry9C 
protein  and  the  genetic  material 
necessary  for  its  production  in  corn,  and 
for  the  use  of  iron  phosphate. 
Information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  use  were  also  considered. 
Specifically,  the  Agency  has  considered 
the  nature  of  these  biopesticides  and 
their  pattern  of  use,  application 
methods  and  rates,  and  level  and  extent 
of  potential  exposure.  Based  on  these 
reviews,  the  Agency  was  able  to  make 
basic  health  and  safety  determinations 
which  show  that  use  of  these  above 
mentioned  biopesticides  when  used  in 
accordance  with  widespread  and 
commonly  recognized  practice,  will  not 
generally  cause  unreasonable  adverse 
effects  to  the  environment. 

More  detailed  information  on  these 
registrations  are  contained  in  the  EPA 
Pesticide  Fact  Sheets  on  Bacillus 
thuringiensis  subsp.tolworthi  Cry9C 
protein  and  the  genetic  material 
necessary  for  its  production  in  corn,  and 
for  iron  phosphate. 
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A  copy  of  these  fact  sheets,  which 
provide  a  summary  description  of  these 
pesticides,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road. 
Springfield,  VA  22161. 

In  accordance  wfith  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Rm.  119,  CM  #2,  Arlington.  VA 
22202  (703-305-5805).  Requests  for 
data  must  be  made  in  accordance  with 
the  provisions  of  the  Freedom  of 
Information  Act  and  must  be  addressed 
to  the  Freedom  of  Information  Office  (A- 
101),  401  M  St.,  SW.,  Washington.  DC 
20460.  Such  requests  should:  (1) 
Identify  the  product  name  and 
registration  number  and  (2)  specify  the 
data  or  information  desired. 

Authority:  7  U.S.C.  136. 


List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  July  31.  1998. 

Janet  L.  Andersen, 

Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 
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BILUNG  CODE  6660-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-819  FRL-6018-2] 

Notice  of  Filing  of  Pesticide  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-819  must  be 
received  on  or  before  September  16, 
1998. 

ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 


(7502C).  Office  of  Pesticides  Programs, 
Environmental  Protection  Agencv,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to;  Rm.  1132, 
CM  #2.  1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
product  manager  listed  in  the  table 
below; 


Product  Manager 

Oftice  location/telephone  number 

Address 

Joanne  1.  Miller  

Cynthia  Giles-Parker 

Rm.  #227,  CM  #2,  703-305-6224,  e-mail:miller.joanne@epamail. epa.gov. 
Rm.  #247,  CM  #2,  703-305-7740,e-mail;giles-parker.cynthia@epamail. epa.gov. 

1921    Jeflerson   Davis  Hv^.   Ar- 
lington, VA 
Do. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-8191 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record. 


including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at; 
opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encr\'ption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  FRL-6018-2  and 
appropriate  petition  number.  Electronic 


comments  on  notice  may  be  filed  online 
at  many  Federal  Depositon,'  Libraries. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities,  Food 
additives,  Feed  additives.  Pesticides  and 
pests,  Reporting  and  recordkeeping 
requirements. 

Dated :.A.ugust  4.  1998. 

Arnold  E.  Layne, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
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them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticiide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  BASF  Coqioration 

PP  6F4640  and  3F4270 

EPA  has  received  pesticide  petitions 
(PP  6F4640  and  3F4270)  from  BASF 
Corporation,  P.O.  Box  1.3528,  Research 
Triangle  Park,  NC  27709-3528  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  tolerances  for  residues  of 
bentazon  (3-isopropyl-lH-2,l,3- 
benzothiadiazin-4(3H)-one  2,2-dioxide) 
and  its  6-  and  8-hydroxy  metabolites  in 
or  on  the  raw  agricultural  commodities 
succulent  peas  at  3.0  parts  per  million 
(ppm)  and  flax  seed  at  1.0  ppm. 
Bentazon  is  currently  registered  for  use 
in  succulent  peas  with  a  30-dav 
preharvest  interval  (PHI)  and  a  tolerance 
has  been  established  at  0.,5  ppm.  The 
proposed  increase  in  tolerance  will 
allow  for  a  reduction  in  the  preharvest 
interval  (PHI)  to  10  days.  EPA  has 
determined  that  the  petitions  contain 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  qualitative 
nature  of  the  residue  in  plants  is 


adequately  understood.  Bentazon  is 
rapidly  metabolized,  conjugated  and 
incorporated  into  natural  plant 
constituents.  Metabolism  involves  the 
hydroxy  lation  of  bentazon  at  the  6-  and 
8-position.  The  terminal  residues  of 
regulatory  concern  are  bentazon,  6- 
hydroxy  bentazon,  and  8-hydroxy 
bentazon  (as  specified  in  40  CFR 
180.355  (a)). 

2.  Analytical  method.  Adequate 
enforcement  methods  are  available  in 
the  Pesticide  Analytical  Manual  (PAM) 
Vol.  II  for  the  determination  of  residues 
of  bentazon  and  its  6-  and  8-hydroxy 
metabolites  in/on  plant  commodities 
and  for  the  determination  of  bentazon 
and  AIBA  metabolite  in  animal 
commodities.  The  methods  involve 
quantitation  by  gas  chromatography 
with  flame  photometric  or  nitrogen- 
specific  Coulson  conductivity  detectors. 
The  limit  of  quantitation  is  0.05  ppm  in 
animal  tissues  and  eggs,  0.02  ppm  in 
milk,  and  0.05  ppm  in  plants.  Residue 
data  submitted  in  support  of  the 
succulent  pea  and  flax  petitions  were 
collected  using  modifications  of  the 
available  PAM  Vol.  II  methods.  These 
modified  methods,  along  with  the 
methods  listed  in  PAM  Vol.  II  are 
adequate  for  bentazon  data  collection 
and  tolerance  enforcement. 

3.  Magnitude  of  residues.  Ten  garden 
pea  field  trials  were  conducted  in  7 
States.  Experimental  plots  were  treated 
with  two  applications  of  bentazon  at  a 
rate  of  1.0  lb  ai/A/application.  Samples 
of  pea  pods  and  vines  were  harvested 
from  each  treated  plot  10  days  after  the 
second  application.  Samples  were 
analyzed  for  the  combined  residues  of 
bentazon  and  its  6-  and  8-hydroxy 
metabolites.  Analysis  of  treated  samples 
showed  that  the  maximum  total 


combined  residue  was  2.9  ppm  in  pods 
and  26. B  ppm  in  vines. 

Flax  field  trials  were  conducted  in 
North  Dakota  (1  trial).  South  Dakota  (2 
trials),  and  Minnesota  (1  trial). 
Experimental  plots  of  flax  were  treated 
with  two  applications  of  bentazon  at  a 
rate  of  1.0  lb  ai/A/  application.  Samples 
of  flax  seed  and  straw  were  harvested  at 
normal  maturity,  resulting  in  a  PHI 
range  of  43  to  47  days.  The  maximum 
combined  residue  (bentazon  and  its  6- 
and  8-hydroxy  metabolites)  in  flax  seed 
samples  was  0.63  ppm  and  in  flax  straw 
was  4.9  ppm.  In  the  processing  study, 
there  was  no  concentration  of  residue  in 
flax  meal.  In  the  flax  petition  (PP 
3F4270)  tolerances  were  proposed  for 
the  combined  residue  of  bentazon  and 
its  6-  and  8-hydroxy  metabolites  in  or 
on  flax  seed,  at  1.0  ppm  and  flax  straw 
at  6.0  ppm.  Since  this  submission  was 
made  the  regulations  have  changed  and 
flax  straw  has  been  removed  as  a  raw 
agricultural  commodity  (Residue 
Chemistry  Test  Guidelines,  OPPTS 
860.1000,  August  1996)  and  a  tolerance 
is  no  longer  required.  Therefore,  the 
tolerance  statement  for  PP  3F4270  has 
been  amended  proposing  to  establish  a 
tolerance  for  the  combined  residues  of 
the  herbicide  bentazon  and  its 
metabolites  in/on  flax  seed  only.  The 
flax  straw  tolerance  proposal  has  been 
removed. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Technical  bentazon 
has  been  evaluated  for  acute  toxicity 
effects.  A  summary  of  the  acute  toxicity 
studies  follows: 


Acute  oral  LD.o  (rat) 
Acute  dermal  LD<;o  (rat) 
Eye  irritation  (rabbit) 
Acute  inhalation  LCso  (rat) 
Dermal  irritation  (rabbit) 
Dermal  sensitization  (guin.  pig) 


1,100  mg/kg;  M&F 
>2,500  mg/kg 
Slight  irritation 
>4.8  mg/l 
Minimal 


Toxicity  category  III 
Toxicity  category  III 
Toxicity  category  III 
Toxicity  category  IV 
Toxicity  category  III 
Sensitizer. 


2.  Genotoxicty.  Bentazon  was  not 
mutagenic  in  the  tests  for  gene 
mutations,  which  were  reverse  mutation 
assays  in  S.  typhimurium  and  in  E.  coli 
VVP2  uvrA  as  well  as  forward  mutation 
assays  with  in  vitro  Chinese  hamster 
ovary  cell  (HGPRT)  cultures.  Bentazon 
was  also  negative  in  the  mouse 
micronucleus  test  for  assessing 
structural  chromosomal  aberrations  and 


the  unscheduled  DNA  synthesis  assay 
with  primary  mouse  hepatocytes  for 
detecting  DNA  damage. 

3.  Reproductive  and  developmental 
toxicity.  Teratogenicity  study — Rat.  In 
pregnant  VVistar  rats  gavaged  with  0,  40, 
100,  or  250  mg/kg/day  of  bentazon  on 
gestation  days  6-15,  the  maternal 
toxicity  NOEL  was  over  250  mg/kg/day. 
The  developmental  toxicity  NOEL  was 


100  mg/kg/day.  The  LOEL  was  250  mg/ 
kg/day  based  upon  an  increase  in 
postimplantation  loss  and  a  reduction  of 
fetal  body  weights.  In  addition,  there 
was  an  indication  of  delayed  skeletal 
ossification  of  phalangeal  nuclei  of  fore- 
and  hind-limb  digits,  stemebrae,  and 
cervical  vertebrae.  The  delayed  skeletal 
development  was  considered  to  be  due 
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to  a  delayed  maturation  as  indicated  by 
the  decreased  fetal  weight  at  this  dose. 

4.  Teratogenicity  study —  Rabbit. 
When  pregnant  Chinchilla  rabbits  were 
gavaged  with  75,  150,  or  375  mg/kg/day, 
on  gestation  days  6-18,  the  maternal 
toxicity  NOEL  was  150  mg/kg/day.  The 
maternal  LOEL  was  375  mg/kg/day  due 
to  the  occurrence  in  a  single  doe  of  a 
partial  abortion,  embryonic  resorptions, 
and  the  absence  of  living  fetuses.  The 
developmental  toxicity  NOEL  was  over 
375  mg/kg/day. 

5.  Reproduction,  2-generation  study- 
Rat.  A  reproductive  NOEL  at  200  ppm 
(approximately  15  mg/kg/day;  lowest 
dose  tested  (LDT))  was  found  in  a  2- 
generation  study  in  Wistar  rats.  Doses 
were  0,  200,  800.  or  3.200  ppm  bentazon 
in  the  diet.  Higher  levels  of  800  ppm 
(reproductive  LOEL)  and  3.200  ppm 
(approximately  62  and  249  mg/kg/day, 
respectively)  were  associated  with  a 
decrease  in  the  body  weights  of  the 
pups  during  lactation.  For  parental 
toxicity,  the  NOEL  was  800  ppm,  and 
the  LOEL  was  3,200  ppm  based  on 
reductions  in  food  consumption  and 
weight  gain,  and  increased  incidence  of 
renal  mineralization  and  liver 
microgranuloma. 

6.  Subchronic  toxicity — i.  90-day 
feeding  study—  Rat.  In  a  13-week 
dietary  feeding  study  in-Wistar  rats,  the 
doses  were  0,  400,  1,200.  or  3,600  ppm 
in  the  diet.  The  systemic  toxicity  NOEL 
was  1,200  ppm  (equivalent  to  60  mg/kg/ 
day).  The  LOEL  was  3,600  ppm  (180 
mg/kg/day;  highest  dose  tested  (HDT)) 
based  on  reductions  in  body  weight 
gain,  increased  thromboplastin  and 
prothrombin  times,  diuresis,  clinical 
chemistry  changes  (e.g.  increases  in 
albumin,  A/G  ratios,  and  sodium),  and 
increased  kidney  and  liver  weights.  In 
addition,  females  in  the  3,600  ppm 
group  showed  suggestive  evidence  for 
the  presence  of  lung  thrombi  and 
dilated  uterine  horns. 

ii.  21-day  dermal.  In  a  21-day  dermal 
study  in  rabbits,  the  doses  were  0,  250, 
500  and  1,000  mg/kg/day  applied  daily 
for  6  hours.  There  were  no  clinical  signs 
of  systemic  toxicity  at  any  dose  level 
tested.  The  no  adverse  effect  level 
(NOAEL)  was  >  1,000  mg/kg/day  for 
male  and  female  rabbits. 

7.  Chronic  toxicity— i.  Chronic  feeding 
study-  non-rodent — Dog.  Administration 
of  bentazon  in  the  feed  of  beagle  dogs 
for  1  year  at  levels  of  0,  100,  400,  or 
1,600  ppm  resulted  in  a  systemic 
toxicity  NOEL  of  100  ppm 
(approximately  3.2  mg/kg/day)  and  a 
LOEL  of  400  ppm  (approximately  13.1 
mg/kg/day).  Adverse  toxicological 
effects  at  the  two  HDT  consisted  of 
clinical  signs  of  toxicity  (emaciation, 
dehydration,  loose  and/or  bloody  stools, 


pale  mucous  membranes,  and  reduced 
activity),  hematological  changes 
suggestive  of  anemia  (decreased  red 
cells,  hemoglobin  and  hematocrit, 
abnormal  red  cell  morphology,  and 
increased  reticulocytes,  platelets, 
leukocytes,  and  partial  thromboplastin 
time),  depressed  body  weight  gains, 
intestinal  inflammation,  and  congestion 
of  the  small  intestine  and  spleen.  The 
anemia  appeared  to  be  due  to  blood  loss 
from  the  gastrointestinal  tract. 

ii.  Chronic  feeding/oncogenicity 
study —  Rat.  Fischer  344  rats  were  given 
0.  200,  800.  or  4,000  ppm  bentazon  in 
the  diet  in  a  2-year  combined  chronic 
toxicity-carcinogenicity  study.  The 
systemic  toxicity  NOEL  was  200  ppm, 
equivalent  to  10  mg/kg/day  LDT. 
Adverse  effects  were  observed  at  levels 
of  800  ppm  (40  mg/kg/day;  LOEL)  and 
4,000  ppm  (200  mg/kg/day)  and 
consisted  of  increases  in  prothrombin 
time  and  partial  thromboplastin  time, 
increases  in  urine  volume,  blood  urea 
nitrogen,  and  kidney  weight  along  with 
reduced  urinary  specific  gravity,  a 
reduction  in  body  weight  gain,  and  a 
decrease  in  thyroid  gland  weight.  No 
compound-related  increase  in  tumors 
was  observed. 

iii.  Oncogenicity  study —  Mouse. 
B6C3F1  mice  were  fed  6,  100.  400,  or 
2,000  ppm  bentazon  in  a  2-year 
combined  chronic  toxicity- 
carcinogenicity  study.  The  systemic 
toxicity  NOEL  was  100  ppm,  equivalent 
to  15  mg/kg/day  LDT.  Adverse  effects 
were  observed  at  levels  of  400  ppm  (60 
mg/kg/day;  LOEL)  and  2,000  ppm  (300 
mg/kg/day).  There  were  an  increased 
prothrombin  time,  calcification  of  the 
tunica  albuginea  of  the  testes, 
hyperplasia  of  pancreatic  islet  cells  and 
liver,  slight  increase  in  mortality, 
reduced  weight  gain,  areas  of 
hemorrhage  in  the  liver  and  heart,  and 
increased  weights  of  the  kidney,  thyroid 
gland,  and  pituitar\'  gland.  No 
compound-  related  increase  in  tumors 
was  observed. 

8.  Animal  metabolism.  The  qualitative 
nature  of  the  residue  in  animals  is 
adequately  understood.  Bentazon  and 
its  metabolite  2  amino-N- 
isopropylbenzamide  (AIBA)  are  the 
regulated  terminal  residues  in  animal 
tissues,  eggs  and  milk. 

9.  Endocrine  disruption.  No  special 
studies  investigating  potential 
estrogenic  or  endocrine  effects  of 
bentazon  have  been  conducted. 
However,  the  standard  battery  of 
required  studies  has  been  completed. 
These  studies  include  an  evaluation  of 
the  potential  effects  on  reproduction 
and  development,  and  an  evaluation  of 
the  pathology  exposure.  These  studies 
are  generally  considered  to  be  sufficient 


to  detect  anv  endocrine  effects  but  no 
such  effects  of  the  endocrine  organs 
following  repeated  or  long-term  were 
noted  in  any  of  the  studies. 

10.  Neurotoxicity.  No  specific 
neurotoxicity  studies  have  been 
conducted  with  bentazon.  However,  the 
results  of  acute,  subchronic  and  chronic 
studies  with  bentazon  in  different 
animal  species  did  not  indicate 
evidence  of  any  neurotoxic  potential.  It 
is  assessed  as  being  very  unlikely  that 
bentazon  would  pose  a  specific 
neurotoxic  hazard. 

C.  Aggregate  Exposure 

EPA  has  performed  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  bentazon  residues.  For 
purposes  of  assessing  the  potential 
dietary  exposure,  EPA  has  estimated 
aggregate  exposure  based  on  the 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  from:  (i)  all 
existing  bentazon  tolerances;  and  (ii)  all 
existing  tolerances  plus  the  proposed 
increase  in  tolerance  in  succulent  peas. 
The  TMRC  is  a  "worst  case"  estimate  of 
dietarv  exposure  since  it  is  assumed  that 
100%  of  all  crops  for  which  tolerances 
are  established  are  treated  and  that 
pesticide  residues  are  at  the  tolerance 
levels. 

EPA  published  a  dietan,'  risk 
assessment  for  bentazon  based  on 
existing  uses  supported  through 
reregistration  in  the  Reregistration 
Eligibility  Decision  (RED)  for  bentazon 
dated  January  27,  1995.  EPA  also 
published  an  aggregate  risk  assessment 
for  bentazon  based  on  existing 
tolerances  plus  a  proposed  increase  in 
tolerance  in  succulent  peas  in  a  final 
rule  in  the  FR  33563  (FRL  5720-4)  (June 
20.  1997).  This  final  rule  established  a 
time-limited  tolerance  for  bentazon  and 
its  metabolites  in/on  succulent  peas  at 
3  ppm  in  connection  with  EPA's 
granting  an  emergency  exemption  under 
section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
authorizing  use  of  bentazon  in/on 
succulent  peas  with  a  10-day  PHI  in 
Minnesota,  and  Wisconsin.  BASF  used 
information/data  from  these  documents 
and  performed  additional  analyses  in 
developing  the  following  aggregate  risk 
assessment. 

1 .  Dietarv  exposure.  The  TMRC  for 
the  overall  U.S.  population  from 
existing  bentazon  tolerances  supported 
through  reregistration  is  estimated  at 
0.000651  mg/kg  bwt/day,  which 
represents  2.2%  of  the  RfD.  The  TMRC 
for  the  overall  U.S.  population  from  the 
existing  bentazon  tolerances  plus  the 
proposed  increase  in  tolerance  for 
succulent  peas  is  estimated  at  0.001079 
mg/kg  bw^/day,  which  represents  3.6% 
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of  the  RfD.  Thus,  dietary  exposure  to 
residues  of  bentazon  in  or  on  food  from 
the  proposed  tolerance  increase  in 
succulent  peas  will  increase  the  TMRC 
by  1.4%  of  the  RfD  for  the  overall  U.S. 
population. 

The  TMRC  from  existing  bentazon 
tolerances  supported  through 
reregistrafion  for  the  most  highly 
exposed  subpopulation  (non-nursing 
infants,  <1-  year  old)  is  estimated  at 
0.002444  mg/kg  bwt/day,  which 
represents  8.1%  of  the  RfD.  The  TMRC 
from  the  existing  bentazon  tolerances 
plus  the  proposed  increase  in  tolerance 
for  succulent  peas  fo-  non-nursing 
infants  (<l-vear  old)  is  estimated  at 
0.003755  mg/kg  bwt/day.  which 
represents  12.5%  of theRfD.  Dietary 
exposure  to  residues  of  bentazon  in  or 
on  food  from  the  proposed  tolerance 
increase  in  succulent  peas  will  increase 
the  TMRC  by  4.4  %  of  the  RfD  for  non- 
nursing  infants  (<l-year  old).  These 
exposure  assessments  rely  on  very 
conservative  assumptions-  100%  of 
crops  will  contain  bentazon  residues 
and  those  residues  would  be  at  the  level 
of  the  tolerance-  which  results  in  an 
overestimate  of  human  exposure. 

BASF  believes  that  there  will  be  no 
impact  on  the  TMRC  as  a  result  of  the 
use  of  bentazon  in  flax.  No  flax  product 
is  consumed  by  man  as  food  and 
therefore  the  proposed  tolerance  will 
not  directly  impact  the  TMRC. 

2.  Drinking  water.  To  account  for  the 
exposure  from  drinking  water.  BASF 
used  an  exposure  level  of  20  ppb  as 
previously  used  in  the  final  rule 
establishing  a  time-limited  tolerance  for 
bentazon  and  its  metabolites  in/on 
succulent  peas.  This  is  a  very 
conservative  estimate  since  it  is  unlikely 
that  a  person  would  be  exposed  to  this 
level  daily  for  a  life-time.  BASF 
estimates  that  consumption  of  2  liters  of 
water  per  day  by  a  70  kg  adult  at  a  water 
exposure  level  of  20  ppb  would  result 
in  an  additional  consumption  of 
approximately  2.2%  of  the  RfD.  Using 
these  very  conservative  estimates  for 
food  (3.6%)  and  water  (2.2%)  results  in 
a  total  of  5.8%  of  the  RfD  for  the  U.S. 
population.  Thus,  BASF  believes  that 
even  if  all  the  water  consumed  by  a 
person  over  a  lifetime  contained 
bentazon  at  20  ppb  there  would  still  be 
nearly  a  twenty-fold  level  of  safety. 

3.  Non-dietary-  exposure.  In  thermal 
rule  establishing  a  time-limited 
tolerance  for  bentazon  and  its 
metabolites  in/on  succulent  peas,  EPA 
discussed  short-  and  intermediate-term 
exposure.  According  to  EPA,  short-  and 
intermediate-term  aggregate  exposure 
takes  into  account  chronic  dietar\'  food 
and  water  (considered  to  be  a 
background  exposure  level)  plus  indoor 


and  outdoor  residential  exposure. 
Although  residential  exposure  data  are 
not  available  for  ornamentals  and 
ornamental  turf  uses  of  bentazon,  EPA 
noted  that  large  MOEs  were  calculated 
for  acute  aggregate  risk  (>=  7.000)  and 
occupational  exposure  (>  6,000  for  the 
most  highly  exposed  group,  aerial  mixer 
loader)  and  that  EPA  believes  that  short- 
and  intermediate-term  aggregate  risk  is 
likely  to  be  below  EPA's  level  of 
concern. 

Therefore,  BASF  believes  that  the 
proposed  use  of  bentazon  in  succulent 
peas  in  this  petition  also  will  not  exceed 
the  EPA's  level  of  concern  for  short-  and 
intermediate  exposure,  since  this  use  is 
identical  to  the  section  18  use  of 
Bentazon.  BASF  also  believes  that  there 
will  be  no  impact  on  short-  and 
intermediate-term  exposure  as  a  result 
of  the  use  of  bentazon  in  flax  since  flax 
is  a  minor  agricultural  use  with  no  flax 
product  consumed  by  man  as  food. 

D.  Cumulative  Effects 

BASF  has  considered  the  potential  for 
cumulative  effects  of  bentazon  and  other 
substances  that  have  a  common 
mechanism  of  toxicity.  BASF  is 
unaware  of  any  data  indicating  that 
some  other  active  ingredient  produces 
toxic  effects  by  a  mechanism  similar  to 
that  of  bentazon  and  that  would  result 
in  cumulative  toxicity.  Thus,  BASF  is 
considering  only  the  potential  risks  of 
bentazon. 

E.  Safety  Determination 

1.  U.S.  population —  i.  Acute  risk.  In 
the  final  rule  establishing  a  time-limited 
tolerance  for  bentazon  and  its 
metabolites  in/on  succulent  peas,  EPA 
performed  an  acute  dietary  risk 
assessment  and  selected  the  NOEL  of 
100  (mg/kg/day),  based  on 
developmental  effects  of  increased 
postimplantation  loss  and  decreased 
fetal  body  weight  at  the  LOEL  of  250 
mg/kg/day,  from  the  developmental 
toxicity  study  in  rats.  EPA  used 
tolerance  level  residues  and  assumed 
100%  crop-treated.  EPA  has  identified 
women  of  child  bearing  age  (females 
13-t-  years  old)  as  the  most  sensitive 
subpopulation.  The  resulting  high-end 
exposure  estimate  of  0.01125  mg/kg/ 
day,  results  in  a  dietary  (food  only) 
MOE  of  8,888  for  females  13+  years  old 
which  EPA  considered  acceptable.  EPA 
used  available  monitoring  data  for 
groundwater  to  calculate  a  water 
exposure  estimate  of  3  x  10-3  mg/kg/day 
for  adults.  Adding  this  water  exposure 
to  the  food  exposure  resulted  in  a  MOE 
of  7.000  for  females  13+  years. 

In  the  final  rule  establishing  a  time- 
limited  tolerance  for  bentazon  and  its 
metabolites  in/on  succulent  peas  the 


following  items  are  noted:  (a)  the  acute 
drinking  water  component  of  the  risk 
calculations  presented  are  relevant  to 
subpopulations  with  high-end  exposure 
within  the  United  States  (FL  and  CA); 
(h)  because  the  calculated  risk,  based  on 
high-end  exposure  is  acceptable,  the 
overall  risk  assessment  is  protective  of 
the  whole  U.S.  population;  and  (c)  in 
the  best  scientific  judgment  of  the  Office 
of  Pesticide  Programs,  the  aggregate 
acute  risk  (food  and  water)  firom  the 
currently  registered  uses  and  section  18 
(succulent  peas)  use  of  bentazon  does 
not  exceed  EPA's  level  of  concern. 

Therefore.  BASF  believes  that  the 
proposed  use  of  bentazon  in  succulent 
peas  in  this  petition  also  will  not  exceed 
the  EPA's  level  of  concern  for  acute 
exposure,  since  this  use  is  identical  to 
the  section  18  use  of  bentazon.  BASF 
also  believes  that  there  will  be  no 
impact  on  acute  exposure  as  a  result  of 
the  use  of  bentazon  in  flax.  No  fiax 
product  is  consumed  by  man  as  food 
and  therefore  the  proposed  tolerance 
will  not  impact  the  MOE.  Furthermore, 
fiax  is  considered  a  minor  crop  with 
<100,000  acres  harvested  in  the  US  in 
1996.  Therefore.  BASF  believes  that  the 
impact  on  groundwater  exposure  will  be 
negligible  as  a  result  of  bentazon  use  in 
flax  and  should  not  impact  the  MOE. 

ii.  Short-  and  intermediate-term  risk. 
In  the  final  rule  establishing  a  time- 
limited  tolerance  for  bentazon  and  its 
metabolites  in/on  succulent  peas,  EPA 
discussed  short-  and  intermediate-term 
exposure.  According  to  EPA,  short-  and 
intermediate-term  aggregate  exposure 
takes  into  account  chronic  dietary  food 
and  water  (considered  to  be  a 
background  exposure  level)  plus  indoor 
and  outdoor  residential  exposure. 
Although  residential  exposure  data  are 
not  available  for  ornamentals  and 
ornamental  turf  uses  of  bentazon,  EPA 
noted  that  large  MOEs  were  calculated 
for  acute  aggregate  risk  (>=  7,000)  and 
occupational  exposure  (>  6.000  for  the 
most  highly  exposed  group,  aerial  mixer 
loader)  and  that  EPA  believes  that  short- 
and  intermediate-term  aggregate  risk  is 
likely  to  be  below  EPA's  level  of 
concern. 

Therefore.  BASF  believes  that  the 
proposed  use  of  bentazon  in  succulent 
peas  in  this  petition  also  will  not  exceed 
the  EPA's  level  of  concern  for  short-  and 
intermediate  exposure,  since  this  use  is 
identical  to  the  section  18  use  of 
Bentazon.  BASF  also  believes  that  there 
will  be  no  impact  on  short-  and 
intermediate-term  exposure  as  a  result 
of  the  use  of  bentazon  in  fiax  since  flax 
is  a  minor  agricuhural  use  with  no  fiax 
product  consumed  by  man  as  food. 

iii.  Chronic  risk.  Using  the 
conservative  TMRC  exposure 
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assumptions  described  above,  BASF  has 
concluded  that  aggregate  exposure  to 
bentazon  from  food  will  utilize  5.8%  of 
the  RfD  for  the  U.S.  population.  The 
major  identifiable  subgroup  with  the 
highest  aggregate  exposure  is  non- 
nursing  infants  which  is  discussed 
below.  EPA  generally  has  no  concern  for 
exposure  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
bentazon,  including  all  anticipated 
dietary  exposure  and  all  other  non- 
occupational exposure,  BASF  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  RfD.  BASF  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  bentazon  residues. 

iv.  Cancer  risk.  Bentazon  was 
classified  as  a  "Group  E"  carcinogen, 
which  denotes  evidence  of  non- 
carcinogenicity  for  humans,  by  the 
Agency's  Health  Effects  Division 
Carcinogenicity  Peer  Review 
Committee,  June  26.  1991. 

2.  Infants  and  children —  i. 
Developmental  toxicity  testing. 
Developmental  toxicity  was  observed  in 
a  developmental  toxicity  study  using 
rats  but  was  not  seen  in  a 
developmental  toxicity  study  using 
rabbits. 

ii.  Developmental  toxicity  study — 
Rat.  From  the  rat  developmental  toxicity 
study,  the  maternal  (systemic)  NOEL 
was  250  mg/kg/day,  the  HDT.  The 
developmental  (fetal)  NOEL  was  100 
mg/kg/day,  based  on  increased 
postimplantation  loss  and  decreased 
fetal  body  weight  at  the  LOEL  of  250 
mg/kg/day. 

iii.  Developmental  toxicity  study — 
Rabbit.  From  the  rabbit  developmental 
toxicity  study,  the  maternal  (systemic) 
NOEL  was  150  mg/kg/day,  based  on 
abortion  and  embryonic  resorptions  at 
the  LOEL  of  375  mg/kg/day.  The 
developmental  (fetal)  NOEL  was  375 
mg/kg/day,  the  HDT. 

iv.  Reproductive  toxicity  study —  Rat. 
From  the  rat  reproductive  study,  the 
parental  (systemic)  NOEL  was  62  mg/ 
kg/day,  based  on  increased  incidences 
of  kidney  mineralization  and  liver 
microgranules  at  the  LOEL  of  249  mg/ 
kg/day.  The  reproductive  (pup)  NOEL 
was  15  mg/kg/day,  based  on  decreased 
body  weight  gain  at  the  LOEL  of  62  mg/ 
kg/day. 

v.  Pre-  and  post-natal  sensitivity.  In 
the  rat  teratology  study,  fetal  effects 
were  observed  at  the  high  dose  of  250 
mg/kg/day  in  the  absence  of  apparent 
maternal  toxicity-  However,  it  should  hf 
noted  that  very  few  general  toxicity 


parameters  are  investigated  for  the 
maternal  animals  in  rat  teratology 
studies.  Essentially  body  weight,  food 
consumption  and  clinical  signs  are  all 
that  are  determined.  Bentazon  typically 
does  not  produce  any  significant  effects 
on  these  parameters  at  doses  around  250 
mg/kg/day.  However,  other  factors 
indicating  toxicity  to  adult  animals  were 
observed  at  a  lower  dose  of  180  mg/kg/ 
day  in  the  90-day  rat  feeding  study. 
These  effects  consisted  of  increased 
thromboplastin  and  prothrombin  times, 
diuresis,  clinical  chemistry  changes  (e.g. 
increases  in  albumin,  A/G  ratios,  and 
sodium)  and  increased  kidney  and  liver 
weights.  The  NOEL  in  this  90-day  rat 
feeding  study  was  determined  to  be  60 
mg/kg/day.  A  conclusion  can  be  drawn 
that  the  true  NOEL  for  this  study  lies 
between  60  and  180  mg/kg/day.  Since 
the  effects  stated  above  were  well 
defined  and  characterized  for  the 
endpoints  discussed,  the  data  would 
suggest  that  the  apparent  NOEL  would 
be  in  the  range  of  80-120  mg/kg/day. 
Therefore,  the  maternal  NOEL  and 
developmental  NOEL  in  the  rat  study 
are  similar  if  the  same  parameters  are 
measured  in  the  rat  developmental 
study  as  are  measured  in  the  90-day  rat 
feeding  study.  Thus,  since  toxicity  to 
adult  animals  is  observed  at  doses 
which  are  similar  to  or  lower  than  that 
which  produced  developmental 
toxicity,  it  can  be  concluded  that 
bentazon  does  not  produce  selective 
toxicity  to  fetuses. 

No  treatment-related  developmental 
(fetal)  toxicity  was  observed  in  the 
rabbit  teratology  study  despite  testing  to 
a  maternally  toxic  level. 

In  the  rat  reproduction  study,  pup 
effects  were  observed  at  the  high  and 
mid  doses  of  approximately  249  and  62 
mg/kg/day.  respectively,  with  parental 
toxicity  observed  at  the  high  dose  only. 
However,  the  only  effect  on  offspring  at 
both  the  mid  and  high  doses  was  a 
slight  decrease  in  pup  weight  during  the 
lactation  period.  These  marginal  to 
slight  differences  from  control  were 
demonstrated  to  be  transient.  The  Fl 
pups  were  kept  on  the  treated  diets  at 
the  mid  and  high  dose  levels  after 
lactation.  By  4  weeks  of  age,  the  Fl  pup 
weights  were  the  same  for  the  mid  and 
high  doses  and  control.  At  the  mid  dose, 
there  was  no  effect  on  body  weight  of 
the  Fl  generation  animals  through  123 
days  of  treatment  prior  to  mating. 

in  summary,  there  was  no 
developmental  toxicity  obser\ed  in  the 
rabbit  teratology  study,  there  was  no 
selective  toxicity  to  fetuses  in  the  rat 
teratology  study,  and  the  only  effect 
noted  in  the  reproductive  toxicity  study 
at  a  dose  below  the  parental  toxicity  was 
a  slight  and  transient  decrease  in  pup 


weight.  Based  on  these  results  no 
additional  safety  factor  is  required  for 
protection  of  infants  and  children. 

BASF  believes  that  the  RfD  used  to 
assess  safety  to  children  should  be  the 
same  as  that  for  the  general  population, 
0.03  mg/kg/day.  Using  the  conservative 
exposure  assumptions  described  above. 
BASF  has  concluded  that  the  most 
sensitive  child  population  is  that  of 
non-nursing  infants  (<1-  year  old). 
BASF  calculates  the  exposure  to 
bentazon  residue  from  all  existing 
tolerances  plus  the  proposed  increase  in 
tolerance  in  succulent  peas  and  the 
tolerance  for  flax  seed  to  be 
approximately  12.5%  of  the  RfD  for 
non-nursing  infants  (<  1-  year  old). 

F.  International  Tolerances 

1.  Succulent  peas.  There  is  a  Codex 
MRL  of  0.2  ppm  for  bentazon  and  its 
metabolites  established  in/on  garden 
peas  (young  pods),  a  Canadian  MRL  for 
parent  only  of  0.1  ppm  (negligible) 
established  in/on  peas,  and  a  Mexican   — 
limit  for  parent  (presumed)  of  0.05  ppm 
established  in/on  green  peas. 

2.  Flax.  No  maximum  residue  level 
(MRL)  has  been  established  for  bentazon 
in/on  flax  by  the  Codex  Alimentarius 
Commission.  Austria  has  established  a 
tolerance  level  for  bentazon  (including 
its  hydroxy  metabolites)  in/on  linseed 
(seed)  of  1.5  ppm.  Canada  has  a 
maximum  residue  level  for  parent  only 
of  0.1  ppm  in/on  linseed.  (Joanne  I. 
Miller) 

2.  Novartis  Crop  Protection,  Inc. 

PP  8F4955 

EPA  has  received  a  pesticide  petition 
(PP  8F4955)  from  Novartis  Crop 
Protection.  Inc..  PO  Box  18300. 
Greensboro,  NC  27419  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act.  21  U.S.C. 
346a(d).  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
CGA-279202  in  or  on  the  raw 
agricultural  commodity  on  pome  fruit  at 
0.4,  cucurbit  vegetables  at  0.25,  grapes 
at  1.5.  peanuts  at  0.02.  peanut  hay  at 
4.0.  apple  pomace  at  1.5  and  imported 
bananas  at  0.1  ppm.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2J  of 
the  FFDCA:  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  CGA-279202  in  plants  (cucumbers. 
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apples,  wheat  and  peanuts)  is  well 
understood.  Identified  metabolic 
pathways  are  substantially  similar  in 
plants  and  animals  (goat,  rat  and  hen). 
Novartis  proposes  CGA-279202.  per  se. 
as  the  residue  of  concern  for  tolerance 
setting  purposes. 

2.  Analytical  method.  Novartis  Crop 
Protection  Inc.  has  submitted  practical 
analytical  methodology  for  detecting 
and  measuring  levels  of  CGA-279202  in 
or  on  raw  agricultural  commodities.  The 
limit  of  detection  (LOD)  for  each  analyte 
of  this  method  is  0.08  ng  injected,  and 
the  limit  of  quantitation  (LOQJ  is  0.02 
ppm.  The  method  is  based  on  crop 
specific  cleanup  procedures  and 
determination  by  gas  chromatography 
with  nitrogen-phosphorus  detection. 

3  Magnitude  of  residues — Residue 
trials.  CGA-279202  was  applied  to 
apples  in  10  States  and  to  pears  in  4 
States  for  a  total  of  19  field  trials. 
Twelve  field  trials  were  conducted  in 
the  following  8  representative  peanut- 
growing  States:  Alabama.  Florida. 
Georgia,  North  Carolina,  Oklahoma. 
South  Carolina,  Texas,  and  Virginia. 
Eighteen  cucurbit  field  trials  in  10 
States  were  successfully  harvested, 
including  8  cucumber.  5  cantaloupe, 
and  5  summer  squash  field  trials. 
Twelve  field  trials  in  5  States, 
accounting  for  94%  of  the  U.S.  grape 
production,  were  conducted  to  generate 
residue  data  on  grapes,  raisins,  and  raw 
and  pasteurized  juice.  Thirteen  banana 
field  trials  were  conducted  in  Costa 
Rica,  Ecuador.  Colombia.  Guatemala. 
Mexico.  Honduras,  and  Puerto  Rico. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Studies  conducted 
with  the  technical  material  of  CGA- 
279202  include  a  rat  acute  oral  toxicity 
study  with  a  LDso  >5.000  mg/kg;  a 
mouse  acute  oral  toxicity  study  with  a 
LDso  >5.000  mg/kg;  a  rabbit  acute 
dermal  toxicity  study  with  a  LD5n 
>2.000  mg/kg:  a  rat  acute  dermal 
to.xicity  study  with  a  LD50  >2.000  mg/kg; 
a  rat  acute  inhalation  toxicity  study 
with  a  LC50  >4.65  mg/L;  a  rabbit  eye 
irritation  study  showing  slight  irritation 
(Category  III):  a  rabbit  dermal  irritation 
study  showing  slight  irritation  (Category 
IV):  a  Guinea  pig  dermal  sensitization 
study  with  the  Buehler's  method 
showing  negative  findings:  a  Guinea  pig 
dermal  sensitization  study  with  the 
maximization  method  showing  some 
positive  findings. 

2.  Genotoxicty.  No  genotoxic  activity 
is  expected  of  CGA-279202  under  in-  ' 
vivo  or  physiological  conditions.  The 
compound  has  been  tested  for  its 
potential  to  induce  gene  mutation  and 
chromosomal  changes  in  5  different  test 
systems.  The  only  positive  finding  was 


seen  in  the  in  vitro  test  system  (Chinese 
hamster  V79  cells)  as  a  slight  increase 
in  mutant  frequency  at  a  very  narrow 
range  (250  -  278  fig/ml)  of  cytotoxic  and 
precipitating  concentrations  (compound 
solubility  in  water  was  reported  to  be 
0.61  ^g/ml;  precipitate  was  visually 
noted  in  culture  medium  at  150  Hg/ml). 
The  chemical  was  found  to  be  non- 
mutagenic  in  the  in  vivo  system  or  all 
other  in  vitro  systems.  Consequently, 
the  limited  gene  mutation  activity  in  the 
V79  cell  line  is  considered  a  nonspecific 
effect  under  non-physiological  in  vitro 
conditions  and  not  indicative  of  a  real 
mutagenic  hazard. 

3.  Reproductive  and  developmental 
toxicity.  FFDCA  section  408  provides 
that  EPA  may  apply  an  additional  safety 
factor  for  infants  and  children  in  the 
case  of  tfireshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  database.  Based  on 
the  current  toxicological  data 
requirements,  the  database  on  CGA- 
279202  relative  to  pre-  and  post-natal 
effects  for  children  is  complete. 
In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  CGA-279202, 
Novartis  considered  data  from 
teratogenicity  studies  in  the  rat  and  the 
rabbit  and  a  2-generation  reproduction 
studies  in  the  rat.  The  teratogenicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  embryo  as  a 
result  of  chemical  exposure  during  the 
period  of  organogenesis.  Reproduction 
studies  provide  information  on  effects 
from  chemical  exposure  on  the 
reproductive  capability  of  mating 
animals  and  systemic  and 
developmental  toxicity  from  in-utero 
exposure. 

In  the  rat  teratology  study,  reductions 
in  body  weight  gain  (bwtg)  and  food 
consumption  were  observed  in  the  dam 
at  100  mg/kg.  No  teratogenic  effects  or 
any  other  effects  were  seen  on 
pregnancy  or  fetal  parameters  except  for 
the  increased  incidence  of  enlarged 
thymus,  which  is  a  type  of  variation,  at 
1.000  mg/kg.  The  developmental  NOEL 
was  100  mg/kg. 

In  the  rabbit  teratology  study,  body 
weight  loss  and  dramatically  reduced 
food  consumption  were  observed  in  the 
dam  at  2250  mg/kg.  No  teratogenic 
effects  or  any  other  effects  were  seen  on 
pregnancy  or  fetal  parameters  except  for 
the  increase  in  skeletal  anomaly  of  fused 
sternebrae-3  and  -4  at  the  top  dose  level 
of  500  mg/kg.  This  finding  is  regarded 
as  a  marginal  effect  on  skeletal 
development  that  could  have  resulted 
from  the  40-65%  lower  food  intake 
during  treatment  at  this  dose  level.  The 
developmental  NOEL  was  250  mg/kg. 


In  the  2-generation  rat  reproduction 
study.  hwXg  and  food  consumption  were 
decreased  at  S750  ppm.  especially  in 
females  during  lactation.  Consequently, 
the  reduced  pup  weight  gain  during 
lactation  (2750  ppm)  and  the  slight 
delay  in  eye  opening  (1.500  ppm)  are 
judged  to  be  a  secondary  effect  of 
maternal  toxicity.  No  other  fetal  effects 
or  any  reproductive  changes  were  noted. 
The  low  developmental  NOEL,  50  ppm 
(5  mg/kg).  seen  in  this  study  was 
probably  due  to  the  lack  of  intermediate 
dose  levels  between  50  and  750  ppm. 
Based  on  an  evaluation  of  the  dose- 
response  relationship  for  pup  weight  at 
750  ppm  and  1.500  ppm,  the  NOEL 
should  have  been  nearly  ten-fold  higher 
if  such  a  dose  was  available. 

Based  on  all  these  teratology  and 
reproduction  studies,  the  lowest  NOEL 
for  developmental  toxicity  is  5  mg/kg 
while  the  lowest  NOEL  in  the 
subchronic  and  chronic  studies  is  2.5 
mg/kg/day  (from  the  rat  chronic  study). 
Therefore,  no  additional  sensitivity  for 
infants  and  children  to  CGA-279202  is 
suggested  by  the  data  base. 

4.  Subchronic  toxicity.  In  subchronic 
studies,  several  mortality  related 
changes  were  reported  for  the  top  dose 
in  dogs  (500  mg/kg)  and  rats  (800  mg/ 
kg).  At  these  dose  levels,  excessive 
toxicity  has  resulted  in  body  weight  loss 
and  mortality  with  the  associated  and 
nonspecific  changes  in  several  organs 
(such  as  atrophy  in  the  thymus, 
pancreas,  bone  marrow,  lymph  node, 
and  spleen)  which  are  not  considered 
specific  target  organs  for  the  test 
compound.  In  the  dog.  specific  effects 
were  limited  to  hepatocellular 
hypertrophy  at  2150  mg/kg  and 
hyperplasia  of  the  epithelium  of  the  gall 
bladder  at  500  mg/kg.  Target  organ 
effects  in  the  rat  were  noted  as 
hepatocellular  hypertrophy  (2200  mg/ 
kg)  and  the  related  liver  weight  increase 
(250  mg/kg).  In  the  mouse,  target  organ 
effects  included  single  cell  necrosis 
(2300  mg/kg)  and  hypertrophy  (1,050 
mg/kg)  in  the  liver  and  extramedullary 
hematopoiesis  (2300  mg/kg)  and 
hemosiderosis  in  the  spleen  (1,050  mg/ 
kg}- 

In  general,  definitive  target  organ 
toxicity,  mostly  in  the  liver,  was  seen  at 
high  feeding  levels  of  over  100  mg/kg 
for  an  extended  treatment  period.  At 
LOEL,  no  serious  toxicity  was  observed 
other  than  mostly  non-specific  effects 
including  a  reduction  in  body  weight 
and  food  consumption  or  liver 
hypertrophy. 

5.  Chronic  toxicity.  The  liver  appears 
to  be  the  major  primary  target  organ 
based  on  the  chronic  studies  conducted 
in  mice.  rats,  and  dogs.  It  was  identified 
as  a  target  organ  in  both  the  mouse  and 
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the  dog  studies  with  CGA-279202. 
However,  no  liver  effect  was  seen  in  the 
chronic  rat  study  which  produced  the 
lowest  NOEL  of  2.5  mg/kg  based  on 
reduced  bwtg  and  food  consumption 
seen  at  higher  dose  levels  (HDL).  The 
compound  did  not  cause  any  treatment- 
related  increase  in  general  tumor 
incidence,  any  elevated  incidence  of 
rare  tumors,  or  shortened  time  to  the 
development  of  palpable  or  rapidly 
lethal  tumors  in  the  18-month  mouse 
and  the  24-month  rat  studies.  Dosages  in 
both  studies  were  sufficient  for 
identifying  a  cancer  risk.  In  the  absence 
of  carcinogenicity,  Novartis  believes 
that  a  Reference  Dose  (RfD)  rapproach  is 
appropriate  for  quantitation  of  human 
risks. 

6.  Animal  metabolism.  CGA-279202  is 
moderately  absorbed  from  the 
gastrointestinal  tract  of  rats  and  is 
rapidly  distributed.  Subsequent  to  a 
single  oral  dose,  the  half  life  of 
elimination  is  about  2-days  and 
excretion  is  primarily  via  bile.  CGA- 
279202  is  extensively  metabolized  by 
the  rat  into  about  35  metabolites,  but  the 
primary  actions  are  on  the  methyl  ester 
(hydrolysis  into  an  acid),  the 
methoxyimino  group  (O-demethylation), 
and  the  methyl  side  chain  (oxidation  to 
a  primary  alcohol).  Metabolism  is  dose 
dependent  as  it  was  almost  complete  at 
low  doses  but  only  about  60%  complete 
at  high  doses. 

In  the  goat,  elimination  of  orally 
administered  CGA-279202  is  primarily 
via  the  feces.  The  major  residues  were 
the  parent  compound  and  the  acid 
metabolite  (CGA-321113)  plus  its 
conjugates.  In  the  hen,  CGA-279202  is 
found  as  the  major  compound  in  tissues 
and  in  the  excreta,  but  hydroxy lation  of 
the  trifluormethyl-phenyl  moiety  and 
other  transformations,  including  methyl 
ester  hydrolysis  and  demethylation  of 
the  methoxyimino  group,  are  also  seen. 
In  conclusion,  the  major  pathways  of 
metabolism  in  the  rat,  goat,  and  hen  are 
the  same. 

7.  Metabolite  toxicology.  Metabolism 
of  CGA-279202  has  been  well 
characterized  in  plants,  soil,  and 
animals.  In  plants  and  soil, 
photolytically  induced  isomerization 
results  in  a  few  minor  metabolites  not 
seen  in  the  rat;  however,  most  of  the 
applied  materials  remained  as  parent 
compound  as  shown  in  the  apple  and 
cucumber  studies.  All  quantitatively 
major  plant  and/or  soil  metabolites  were 
also  seen  in  the  rat.  The  toxicity  of  the 
major  acid  metabolite,  CGA-321113 
(formed  by  hydrolysis  of  the  methyl 
ester),  has  been  evaluated  in  cultured  rat 
hepatocytes  and  found  to  be  20-times 
less  cytotoxic  than  the  parent 
compound.  Additional  toxicity  studies 


were  conducted  for  several  minor 
metabolites  seen  uniquely  in  plants 
and/or  soil.  The  studies  indicate  that 
these  metabolites,  including  CGA- 
357261,  CGA-373466,  and  NOA-414412, 
are  not  mutagenic  to  bacteria  and  are  of 
low  acute  toxicity  (LD50  >2,000  mg/kg). 
In  conclusion,  the  metabolism  and 
toxicity  profiles  support  the  use  of  an 
analytical  enforcement  method  that 
accounts  for  parent  CGA-279202. 

8.  Endocrine  disruption.  CGA-279202 
does  not  belong  to  a  class  of  chemicals 
known  for  having  adverse  effects  on  the 
endocrine  system.  Developmental 
toxicity  studies  in  rats  and  rabbits  and 
reproduction  study  in  rats  gave  no 
indication  that  CGA-279202  might  have 
any  effects  on  endocrine  function 
related  to  development  and 
reproduction.  The  subchronic  and 
chronic  studies  also  showed  no 
evidence  of  a  long-term  effect  related  to 
the  endocrine  system. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  For  the  purposes 
of  assessing  the  potential  dietary 
exposure  under  the  proposed  tolerances 
for  the  residue  of  CGA-279202  and  its 
metabolites,  Novartis  has  estimated 
aggregate  exposure  based  upon  the 
Theoretical  Maximum  Residue 
Concentration  (TMRC).  The  values 
range  from  0.0031  ppm  in  milk  to  1.5 
ppm  in  grapes  and  include  tolerances 
for  various  crops;  pome  fruit  -  0.4  ppm 
for  the  raw  agricultural  commodities 
(RAC);  cucurbits  -  0.25  ppm  for  the 
RAG;  grapes  -  1.5  ppm  for  the  RAC; 
peanuts  -  0.02  ppm  for  the  RAC;  banana 
-  0.1  ppm  for  the  RAC.  The  TMRC  is  a 
"worst  case"  estimate  of  dietary 
exposure  since  it  assumes  100%  of  all 
crops  for  which  tolerances  are 
established  are  treated  and  that 
pesticide  residues  are  at  the  tolerance 
levels,  resulting  in  an  overestimate  of 
human  exposure. 

2.  Food—i.  Chronic.  The  RfD  of  0.025 
mg/  kg/day  is  derived  from  the  24- 
month  rat  NOEL  of  2.5  mg/kg/day.  Even 
under  worst-case  assumptions,  dietary 
exposure  analysis  for  CGA-279202  in 
the  most  exposed  population  (non- 
nursing  infants  <l-year  old)  shows  the 
percent  RfD  utilization  to  be  only 
18.9%.  Although  tolerances  in  meat  and 
milk  are  not  required  for  these  uses, 
anticipated  residues  in  meat  and  milk 
were  also  included  in  this  exposure 
analysis.  For  average  U.S.  populations 
(48  States),  dietary  exposure  for  CGA- 
279202  shows  a  minimal  utilization  of 
3.4%  of  the  RfD. 

ii.  Acute.  For  CGA-279202,  the 
appropriate  NOEL  for  acute  exposure  is 
2,000  mg/kg/day  from  the  acute  oral 
neurotoxicity  study  in  rats.  Acute 


dietary  exposure  analysis  predicted  the 
general  population  will  be  exposed  to 
less  than  0.0045  mg/kg/day  of  CGA- 
279202.  which  corresponds  to  a  MOE  of 
44,237  at  the  99.9  percentile.  Children 
1-6  years  constitute  the  sub-population 
with  the  highest  predicted  exposure. 
Predicted  acute  exposure  for  this 
subgroup  is  less  than  0.026  mg/kg/day, 
corresponding  to  a  MOE  of  at  least  7.797 
for  99.9%  of  the  individuals. 

3.  Drinking  water.  The  potential  for 
exposure  to  CGA-279202  through 
drinking  water  (surface  or  ground  water) 
is  low;  this  is  due  to  the  strong  binding 
affinity  of  CGA-279202  to  soil  and  to  its 
low  use  rates  (0.04-0.125  lb  ai/acre/ 
application).  The  highest  average  (56- 
days)  surface  water  concentration  due  to 
runoff  predicted  by  the  GENEEC  model 
is  0.06  ppb.  resulting  from  application 
on  turf.  Assuming  a  daily  water 
consumption  rate  of  2  L/day  for  an  adult 
(70  kg),  this  would  lead  to  an  adult 
intake  of  0.0000017  mg/kg/day  which  is 
only  0.007%  of  the  chronic  reference 
dose  of  0.025  mg/kg/day.  Assuming  a 
three-fold  increase  in  water 
consumption  per  unit  body  weight  for 
children,  the  potential  exposure 
increases  only  to  0.02%  of  RfD  for  this 
population  subgroup.  Estimated 
concentrations  for  treating  other  crops 
or  for  ground  water  are  even  lower  and 
do  not  indicate  any  cause  for  concern 

4.  Non-dietary  exposure.  Non-dietar\' 
exposure  to  CGA-279202  is  considered 
negligible  as  the  chemical  is  intended 
primarily  for  commercial  and 
agricultural  use.  Exposure  due  to 
professional  use  on  turf  is  considered 
negligible.  For  workers  handling  this 
chemical,  acceptable  margins  of 
exposure  (in  the  range  of  thousands) 
have  been  obtained  for  both  acute  and 
chronic  scenarios. 

D.  Cumulative  Effects 

Consideration  of  a  common 
mechanism  of  toxicity  is  not  appropriate 
at  this  time  since  there  is  no  information 
to  indicate  that  toxic  effects  produced 
by  CGA-279202  would  be  cumulative 
with  those  of  any  other  types  of 
chemicals.  Furthermore,  the 
oximinoacetate  is  a  new  type  of 
fungicide  and  no  compound  in  this 
general  chemical  class  currently  has  a 
significant  market  share.  Consequently, 
Novartis  is  considering  only  the 
potential  exposure  to  CGA-279202  in  its 
aggregate  risk  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions 
described  above  and  based  on  the 
completeness  and  reliability  of  the 
toxicity  data  base  for  CGA-279202, 
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Novartis  has  calculated  aggregate 
exposure  levels  for  this  chemical.  The 
calculation  shows  that  only  3.4%  of  the 
RtT)  will  be  utilized  for  the  U.S. 
population  based  on  chronic  to.xicity 
endpoints.  EP.A.  generally  has  no 
concern  for  exposures  below  100"o  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Novartis  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  CGA- 
279202  residue. 

2.  Infants  and  children. 
Developmental  toxicity,  manifested  as 
reduced  weaning  pup  weight,  enlarged 
thymus,  or  fused  sternabrae,  was 
observed  in  the  teratology  studv  and  2- 
generation  rat  reproduction  studies  at 
maternally  toxic  doses.  All  of  these 
findings  are  judged  to  be  non-specific, 
secondary  effects  of  maternal  toxicity. 
The  lowest  NOEL  for  developmental 
toxicity  was  established  in  the  rat 
reproduction  study  at  5  mg/kg,  a  level 
that  is  likely  to  be  an  overly  low 
estimate  (as  a  result  of  dose  gap)  but  is 
still  higher  than  the  chronic  NOEL  of 
2.5  mg/kg  on  which  the  RfD  is  based. 
Using  the  same  conservative  exposure 
assumptions  as  employed  for  the 
determination  in  the  general  population. 
Novartis  has  calculated  that  the  percent 
of  the  RfD  that  will  be  utilized  bv 
aggregate  exposure  to  residues  of  CGA- 
279202  is  only  19%  for  non-nursing 
infants  less  than  1-year  old  (the  most 
impacted  sub-population).  Therefore, 
based  on  the  completeness  and 
reliability  of  the  toxicity  data  base  and 
the  conservative  exposure  assessment. 
Novartis  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  CGA-279202 
residues. 

F.  International  Tolerances 

No  Codex  MRLs  have  been 
established  for  residues  of  CGA-279202. 
(lanet  Whitehurst). 

IFR  Doc.  98-22012  Filed  8-14-98;  8:45  ami 
BILUNG  CODE  6560-60-f 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 


following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  199,5  (44 
U.S.C.  3507). 

Title:  National  Flood  Insurance 
Program  Biennial  Report. 

Type  of  Information  Collection: 
Reinstatement,  with  change  of  a 
previously  approved  collection  for 
which  approval  has  expired. 
0MB  Mumher:  3067-0018. 
Abstract:  The  Federal  Emergency 
Management  (FEMA)  requires  that 
communities  participating  in  the 
National  Flood  Insurance  Program 
submit  a  biennial  report  on  progress 
made  in  local  floodplain  management. 
The  use  of  a  simple,  standard  format 
facilitates  FEMA's  reporting  of  response, 
thus  enhancing  the  reports  value  as  a 
management  tool.  The  following  three 
FEMA  forms  are  used  to  collect  data  for 
the  biennial  report: 

FEMA  Form  81-28,  Regular  Program 
and  Emergency  Program  (Minimally 
Floodprone).  The  hour  burden  estimate 
is  35  minutes  per  response. 

FEM,-\  Form  81-29.  Regular  Program 
(with  Base  Flood  Elevations).  The  hour 
burden  estimate  is  1  hour  per  response. 

FEMA  Form  81-29A,  Regular  Program 
(No  Special  Flood  Hazard  Area).  The 
hour  burden  estimate  is  12  minutes  per 
response. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  9,089. 
Estimated  Total  Annual  Burden 
Hours:  7,546. 

Frequency  of  Response:  Biennially. 
COMMENTS:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Desk  Officer  for  the  Federal 
Emergency  Management  Agency.  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  DC  20503  within  30  days 
of  the  date  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson. 
FEMA  Information  Collections  Officer. 
Federal  Emergency  Management 
Agency.  500  C  Street.  SVV,  Room  311. 
Washington.  DC  20472.  Telephone 
number  (202)  646-2625,  FAX  number 
(202)  646-3524  or  email  address  at 
muriel.anderson@fema.gov. 

Dated:  August  10,  1998 
Reginald  Trujiilo. 

Director.  Program  Senices Division. 

Operations  Support  Directorate. 

(FK  Doc.  98-22048  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  6718-01-^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1203-OR] 

State  of  California;  Amendment  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California.  (FEMA-1203-DR).  dated 
February  9,  1998.  and  related 
determinations. 

EFFECTIVE  DATE:  August  3.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
California,  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  February  9.  1998: 

Del  Norte  County  for  Individual 
Assistance  (already  designated  for 
Public  Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director.  Fesponse  and 

Recovery  Directorate. 

[FR  Doc.  98-22046  Filed  8-14-98;  8:45  ami 

BILLING  CXJDE  67ia-<)2-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1223-OR] 

Florida;  Amendment  No.  9  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida  (FEMA-1223-DR).  dated  June 
18,  1998.  and  related  determinations. 
EFFECTIVE  DATE:  July  22,  1998. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  July  22, 
1998. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83,544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 

IFR  Doc.  98-22041  Filed  8-14-98;  8:45  am] 
BILUNG  CODE  671»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1234-DR] 

Indiana;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Indiana  (FEMA— 
1234-DR),  dated  July  22,  1998  and 
related  determinations. 
EFFECTIVE  DATE:  July  22,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  that,  in  a  letter  dated  July 
22,  1998,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.],  as  follows: 

As  requested,  1  have  declared  a  major 
disaster  under  the  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act.  PL. 
93-288,  as  amended  (the  Stafford  Act)  for  the 
State  of  Indiana  due  to  damage  resulting  from 
severe  storms,  tornadoes  and  flooding  on 
June  11.  through  July  7,  1998.  I  have 
authorized  Federal  relief  and  recovery 
assistance  in  the  affected  area. 

Public  Assistance  and  Hazard  Mitigation 
will  be  provided.  Consistent  with  the 


requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
and  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs  in  the 
designated  areas. 

The  Federal  Emergency  Management 
Agency  (FEMA)  will  coordinate  Federal 
assistance  efforts  and  designate  specific  areas 
eligible  for  such  assistance.  The  Federal 
Coordinating  Officer  will  be  Mr.  Philip 
Zaferopulos  of  FEMA.  He  will  consult  with 
you  and  assist  in  the  execution  of  the  FE.MA- 
State  Disaster  Assistance  Agreement 
governing  the  expenditure  of  Federal  funds. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148,  I 
hereby  appoint  Philip  Zaferopulos  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Indiana  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Fayette,  Franklin,  Gibson,  Greene.  Howard. 
Knox.  Lawrence.  Monroe,  Montgomery, 
Orange,  Owen.  Putnam,  and  Vigo  Counties 
for  Public  .Assistance. 

All  counties  within  the  State  of 
Indiana  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83  537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83,540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83,543,  Individual  and  Family 
Grant  (IFG)  Program:  83,544,  Public 
Assistance  Grants;  83,545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
James  L.  Witt, 
Director. 

IFR  Doc.  98-22035  Filed  8-14-98:  8:45  am] 
BILUNG  CODE  67ia-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1 234-0  R] 

Indiana;  Amendment  Number  1  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Indiana,  (FEMA-1234-DR),  dated  July 
22,  1998,  and  related  determinations. 
EFFECTIVE  DATE:  August  5,  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recoverv' 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3260, 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Indiana,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  22,  1998: 

Benton,  Clay.  Crawford.  Madison,  Miami, 
Parke,  Pike,  Rush,  Union,  and  Warren 
Counties  for  Public  Assistance 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83  537, 
Community  Disaster  Loans:  83  538,  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling:  83  540.  Disaster  Legal  Services 
Program:  83  541.  Disaster  Unempio\Tnent 
.Assistance  (DUA):  83  542.  Fire  Suppression 
Assistance:  83.543.  Individual  and  Fam.ily 
Grant  (IFG)  Program.  83.544,  Public 
Assistance  Grants.  83.545,  Disaster  Housing 
Program:  83  548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E,  Suiter, 

Executnf  Associate  Director.  Ppsponse  and 
Recoven'  Directorate 

[FR  Doc.  98-22049  Filed  8-14-98:  8:45  am] 
BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1 230-DR] 

Iowa;  Amendment  No.  8  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA), 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa. 
(FEMA-1230-DR),  dated  July  2,  1998, 
and  related  determinations. 
EFFECTIVE  DATE:  July  31,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agencv.  Washington.  DC 
20472, (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Iowa, 
is  hereby  amended  to  include  the 
following  areas  among  t.hose  areas 
determined  to  have  been  adverselv 
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affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  2,  1998; 

Cilayton  County  for  Public  Assistance. 

jasper  County  for  Public  Assistance 
(already  designated  for  Individual 
Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  H3.537, 
Community  Disaster  Loans;  8.^  ,5)8.  Cora 
Brown  Fund  Program;  8;).5.)9.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program,  83.541.  Disaster  I'nemplovment 
Assistance  (Dl/.-\);  83.542.  Fire  Suppression 
Assistance:  83.543.  Individual  and  Family 
Grant  (IFC)  Program.  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Laurence  W.  Zensinger. 

Division  Director.  Response  and  Recovery 

Dirertorrile 

IFK  D.K    1)8-22038  Filed  8-14-98:  8:45  am] 

BILLING  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1230-OR] 

Iowa;  Amendment  No.  7  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Ernergencv 
.ManatJement  Atjencv  (FENLM. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa. 
(FEMA-123()-DR1.  dated  JliIv  2.  1998, 
and  related  determinations. 
EFFECTIVE  DATE:  fuiy  31,  199H. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madi^e  Dale,  Response  and  Ref:overy 
Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472, (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Iowa, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affec:ted  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  2.  1998: 

Adair,  Appanoose,  Buena  Vista.  Cerro 
Gordo.  Clay.  Clinton,  Delaware,  Des  .Moines, 
Dickinson.  Hancock.  Palo  .Mto.  and 
Pocahontas  (;ounties  for  Individual 
Assistance. 

Floyd  County  for  Individual  .Assistance 
(already  designated  for  Public  Assistance). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  he  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83  540.  Disaster  Legal  .Services 
Program:  83.54 1   Disaster  Unemployment 


Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Familv 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program:  83.548,  Hazard  .Mitigation  Grant 
Program.) 
Lacy  E,  Suiter, 

Executive  Associate  Director.  Response  and 

Recovery  Directorate 

IFK  Doc.  98-22039  Filed  8-14-98;  8:45  am] 

BILLING  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1230-DR] 

Iowa;  Amendment  No.  6  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FENIA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa, 
{FHMA-1230-DR),  dated  )uly  2,  1998, 
and  related  determinations. 

EFFECTIVE  DATE:  July  22,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Iowa, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  2,  1998: 

Flovd  County  for  Public  .Assistance. 

.Mah.iska  and  Wapello  Counties  for  Public 
.Assistance  (already  designated  for  Individual 
Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance:  83.543,  Individual  and  Familv 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 

IFK  Doc.  98-22040  Filed  8-14-98;  8:45  am| 

BILLING  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1230-DR] 

Iowa;  Amendment  No.  9  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Manageinent  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa, 
(FEMA-1230-DR),  dated  July  2,  1998, 
and  related  determinations, 
EFFECTIVE  DATE:  August  6,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Iowa, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  2,  1998; 

Emmet.  Kossuth,  Webster,  and  Winnebago 
for  individual  .Assistance. 
(The  following  Catalog  of  Federal  Domestic 
.Assistance  .Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
.Assistance:  83.543.  Individual  and  Familv 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 
Lacy  E,  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 

IFR  Doc.  98-22047  Filed  8-14-98:  8:45  am] 

BILLING  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1232-DR] 

Maine;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of  Maine 

(FEM.^-1232-DR),  dated  July  2,  1998. 

and  related  determinations. 

EFFECTIVE  DATE:  July  1,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
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Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472. (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  July  1, 
1998. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 
Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 
[FR  Doc.  98-22036  Filed  8-14-98;  8:45  am) 

BILUNG  CODE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1226-OR] 

Michigan;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Michigan 
(FEMA-1226-DR),  dated  June  24,  1998, 
and  related  determinations. 
EFFECTIVE  DATE:  June  24,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  June 
24,  1998,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Michigan, 
resulting  from  severe  storms  and  straight-line 
winds  on  May  31,  1998.  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  P.L.  93-288,  as  amended 
("the  Stafford  Act"). 

I,  iherefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Michigan. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 


you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148,  I 
hereby  appoint  Gary  K.  Pierson  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Michigan  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Bay.  Clinton.  Gratiot.  Ionia.  Kent.  Mason, 
Montcalm.  .Muskegon,  Newaygo.  Oceana. 
Ottawa,  Saginaw,  and  Shiawassee  for  Public 
Assistance. 

All  counties  within  the  State  of 
Michigan  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540. .  isaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program) 
James  L.  Witt. 
Director. 
|FR  Doc.  98-22030  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  67ie-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1226-OR] 

Michigan;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Michigan,  (FEMA-1226-DR),  dated  June 
24,  1998,  and  related  determinations. 
EFFECTIVE  DATE:  August  3,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recoven.' 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
Muskegon  County  has  been  reopened. 
The  incident  period  for  this  county  is 
May  29  to  May  31,  1998. 

The  following  Catalog  of  Federal 
Domestic  Assistance  Numbers — 

(CFDA)  are  to  be  used  for  reporting  and 
drawing  funds:  83.537.  Community  Disaster 
Loans;  83.538,  Cora  Brown  Fund  Program; 
83.539.  Crisis  Counseling:  83  540.  Disaster 
Legal  Services  Program:  83.541.  Disaster 
Unemployment  .Assistance  (DUA);  83.542. 
Fire  Suppression  Assistance;  83.543. 
Individual  and  Family  Grant  (IFG)  Program; 
83.544,  Public  Assistance  Grants.  83  545. 
Disaster  Housing  Program.  83.548,  Hazard 
Mitigation  Grant  Program.) 
Lawrence  W.  Zensinger. 

Division  Director.  Human  Sen'ices.  Response 

and  Recovery  Directorate 

|FR  Doc.  98-22031  Filed  8-14-98:  845  ami 

BILUNG  CODE  87ia-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1231-DR] 

New  Hampshire;  Amendment  No.  3  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
Hampshire,  (FEMA-1231-DR).  dated 
July  2,  1998.  and  related  determinations. 
EFFECTIVE  DATE:  July  28.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recover. 
Directorate,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472. (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  New 
Hampshire,  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  2.  1998. 

Hillsborough  County  for  Indi   idual 
Assistance 

(The  following  Catalog  of  Federal  Domestic 
■Assistance  Numbers  (CFD.M  are  to  be  used 
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for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
f*rogram;  83.548,  Hazard  Mitigation  Grant 
Program) 
Lacry  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  98-22037  Filed  8-14-98;  8:45  am) 

BILUNG  COO€  S71»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1220-DR] 

North  Dakota;  Amendment  No.  4  to 
Notice  of  a  Major  Disaster  Deciaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota.  (FEMA-1220-DR).  dated  June 
15,  1998,  and  related  determinations. 

EFFECTIVE  DATE:  July  27.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  June  15,  1998: 

Cass,  LaMoure,  and  Walsh  Counties  for 
Public  Assistance  and  Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds;  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemplovment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program) 

Bruce  P.  Baughman, 

Division  Director.  Response  and  Recovery 
Directorate. 

(FR  Doc.  98-22043  Filed  8-14-98;  8:45  am] 

BILUNG  COOE  C718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1220-OR] 

North  Dakota;  Amer>dment  No.  3  to 
Notice  of  a  Major  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota  {FEMA-1220-DR).  dated  June 
15.  1998,  and  related  determinations. 
EFFECTIVE  DATE:  July  18.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  July  18. 
1998. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

IFR  Doc.  98-22044  Filed  8-14-98;  8:45  am] 

BILUNQ  COOE  571»-4)2-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-1227-OR] 

Ohio;  Amendment  No.  5  to  Notice  of  a 
Major  Disaster  Deciaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Ohio. 
(FEMA-1227-DR),  dated  June  30, 1998, 
and  related  determinations. 
EFFECTIVE  DATE:  July  20,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Ohio, 


is  hereby  amended  to  include  the 
following  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  June  30, 
1998: 

Morrow  for  Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program:  83.544,  Public 
Assistance  Grants:  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  98-22032  Filed  8-14-98;  8:45  amj 

BtLUNQ  COOE  8718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1221-0R] 

Oregon;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Oregon  (FEMA- 
1221-DR).  dated  June  12.  1998.  and 
related  determinations. 
EFFECTIVE  DATE:  June  12.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472. (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  June 
12.  1998.  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Oregon,  resulting 
from  flooding  on  May  28-June  3,  1998,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  P.L.  93-288.  as  amended 
("the  Stafford  Act").  I.  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Oregon. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 


[FR  Doc.  9( 
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You  are  authorized  to  provide  Individual 
Assistance.  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Mark  Ekman  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Oregon  to  have  been 
affected  adversely  by  this  declared 
major  disaster; 

Crook  County  for  Individual  Assistance 
and  Public  Assistance. 

All  counties  within  the  State  of 
Oregon  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program) 
James  L.  Witt, 
Director. 
|FR  Doc.  98-22042  Filed  8-14-98;  8:45  am) 

BILUNG  CXDDE  67ie-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1218-DR] 

South  Dakota;  Amendment  No.  4  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota,  (,FEMA-1218-DR),  dated  June  1, 
1998,  and  related  determinations. 
EFFECTIVE  DATE:  July  22,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 


Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota,  is  hereby  amended  to  include 
the  following  area  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  June 
1,  1998: 

Brown.  Codington,  and  Roberts  Counties 
for  Public  Assistance  and  Individual 
Assistance. 

Day  County  for  Individual  ,^ssistance 
(already  designated  for  Public  Assistance  and 
Disaster  Unemployment  Assistance). 

Clark,  Marshall,  and  Spink  Counties  for 
Individual  Assistance  (already  designated  for 
Public  Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83,543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

iPR  Doc.  98-22045  Filed  8-14-98;  8:45  am] 
BILLING  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1229-OR] 

West  Virginia;  Amendment  No.  3  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  West 
Virginia,  (FEMA-1229-DR),  dated  July 
1,  1998,  and  related  determinations. 
EFFECTIVE  DATE:  July  21.  1998. 
FOR.  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  West 
Virginia,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  1.  1998: 


Cabell  County  for  Individual  Assistance 
(The  followmg  Catalog  of  Federal  Domestic 
.Assistance  Numljers  (CFD.A)  are  to  be  used 
for  reporting  and  drawing  funds:  83  537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program.  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DU.M;  83.542.  Fire  Suppression 
Assistance.  83,543.  Individual  and  Family 
Grant  (IFG)  Program:  83,544,  Public 
Assistance  Grants;  83  545.  Disaster  Housing 
Program;  83,548.  Hazard  Mitigation  Grant 
Program) 
Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate 
[FR  Doc.  98-22033  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  671»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1229-DR] 

West  Virginia;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  West 
Virginia  (FEMA-1229-DR).  dated  July  1, 
1998,  and  related  determinations. 

EFFECTIVE  DATE:  July  27,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3260, 

SUPPLEMENTARY  INFORMATION:  Notice  is 
herebv  given  that  the  incident  period  for 
this  disaster  is  closed  effective  July  27, 
1998. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFD.M  are  to  be  used 
for  reporting  and  drawing  funds  83,537. 
Community  Disaster  Loans;  83,538.  Cora 
Brown  Fund  Program;  83,539,  Crisis 
Counseling.  83  540.  Disaster  Legal  Ser\ices 
Program:  83  541,  Disaster  Unemplo>-ment 
Assistance  (DU.M:  83,542,  Fire  Suppression 
Assistance:  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83,544,  Public      . 
Assistance  Grants,  83,545,  Disaster  Housing 
Program;  83  548.  Hazard  Mitigation  Grant 
Program) 

Bruce  P.  Baughman, 

Division  Director.  Response  and  Recovery 

Directorate 

IFR  Doc  98-^20:i4  Filed  8-14-98.  845  am) 

BILUNG  CODE  671B-02-P 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225,41  of  the  Board's  Regulation  Y  (12 
CFR  225. 41J  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  August 
31,  1998. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 
East  Sixth  Street.  Cleveland,  Ohio 
44101-2566: 

1.  John  Edwin  Moats.  M.D..  Bryan. 
Ohio,  and  Mark  Charles  Moats, 
Defiance,  Ohio;  to  acquire  voting  shares 
of  Sherwood  Banc  Corporation. 
Sherwood,  Ohio,  and  thereby  indirectly 
acquire  voting  shares  of  Sherwood  State 
Bank,  Sherwood,  Ohio. 

Board  of  Governors  of  the  Federiii  Reserve 
Svstem.  August  11,  1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc  98-21946  Filed  8-14-98;  8:45  am] 

BILLING  CODE  S210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
as.sets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  fdings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 


available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  11, 
1998. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  National  City  Bancshares,  Inc., 
Evansville,  Indiana;  to  merge  with 
Commonwealth  Commercial  Corp.. 
Crittenden,  Kentucky,  and  thereby 
indirectly  acquire  Bank  of  Crittenden, 
Crittenden,  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  11,  1998. 
Robert  deV.  Frierson. 
.^ssociate  Secretary  of  the  Board. 
(FR  Doc.  98-21947  Filed  8-14-98;  8:45  am] 
BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
a.ssets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inSfjection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 


nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  11, 
1998. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Cooper  Life  Sciences.  Inc.  and 
Greater  American  Finance  Group.  Inc., 
both  of  New  York.  New  York;  to  become 
bank  holding  companies  by  acquiring 
100  percent  of  the  voting  shares  of  The 
Berkshire  Bank,  New  York.  New  York. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Flag  Financial  Corporation, 
LaGrange,  Georgia;  to  merge  with 
Empire  Bank  Corp.,  Homerville. 
Georgia,  and  thereby  indirectly  acquire 
Empire  Banking  Company.  Homerville, 
Georgia. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
E.B.C.  Financial  Services,  Inc., 
Homerville,  Georgia,  and  thereby  engage 
in  insurance  agency  activities  in  a  town 
of  less  than  5,000,  pursuant  to  § 
225.2B(b)(ll)(iii)  of  Regulation  Y. 

C.  Federal  Reserve  Bank  of  Dallas 
(VV.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272; 

J.  Eagle  Lake  Bancshares.  Inc.,  Eagle 
Lake.  Texas,  and  FINABEL  Corporation. 
Dover,  Delaware;  to  become  bank 
holding  companies  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank,  Eagle  Lake,  Texas. 

2.  Keene  Bancorp,  Inc.,  401(k) 
Employee  Stock  Ownership  Plan  and 
Trust,  Keene,  Texas;  to  acquire  47.12 
percent  of  the  voting  shares  of  Keene 
Bancorp.  Inc.,  Keene,  Texas,  and 
thereby  indirectly  acquire  First  State 
Bank,  Keene,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  12,  1998. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  98-22088  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m.,  Thursday. 
August  20,  1998. 
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PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202^52-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  August  13. 1998. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

(PR  Doc.  98-22154  Filed  8-13-98;  11:37  am] 

BILUNQ  CODE  6210-01-i> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
pocket  Nos.  94P-01 10  and  95N-0245] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Food  Labeling:  Statement  of  Identity, 
Nutrition  Labeling,  and  Ingredient 
Labeling  of  Dietary  Supplements"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Schlosburg,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  5,  1998  (63  FR 


30615),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  section  3507  of  the  PRA 
(44  U.S.C.  3507).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0351.  The 
approval  expires  on  July  31,  2001. 

Dated:  August  4,  1998. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  98-21997  Filed  8-14-98;  8:45  am] 
BILLING  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  980-0565] 

Off-the-shelf  Software  Use  in  Medical 
Devices;  Draft  Guidance;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance 
document  entitled  "Off-the-Shelf 
Software  Use  in  Medical  Devices."  This 
draft  guidance  document  is  not  final  or 
in  effect  at  this  time.  The  purpose  of  the 
draft  guidance  document  is  to  describe 
the  information  that  should  be  provided 
in  a  medical  device  application 
involving  Off-the-Shelf  (OTS)  software. 
While  the  draft  guidance  document  is 
not  intended  for  compliance  with 
Quality  System  requirements,  many  of 
the  principles  outlined  may  be  helpful 
to  device  manufacturers  in  establishing 
design  controls  and  validation  plans  for 
use  of  off-the-shelf  software  in  their 
devices. 

DATES:  Submit  written  comments  by 
November  16.  1998.  After  the  close  of 
the  comment  period,  written  comments 
may  be  submitted  at  any  time  to  Daniel 
A.  Spyker  (address  below). 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
written  requests  for  single  copies  on  a 
3.5"  diskette  of  the  draft  guidance 
document  entitled  "Off-the-Shelf 
Software  Use  in  Medical  Devices"  to  the 
Division  of  Small  Manufacturers 


Assistance  (HFZ-220),  Center  for 
Devices  and  Radiological  Health,  Food 
and  Drug  Administration,  1350  Piccard 
Dr.,  Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-^43-8818.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
information  on  electronic  access  to  the 
draft  guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  A.  Spyker,  Center  for  Devices 
and  Radiological  Health  (HFZ-450), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850. 
301-443-8320. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  draft  guidance  document  was 
developed  to  address  the  many 
questions  asked  by  medical  device 
manufacturers  regarding  what  they  need 
to  provide  to  FDA  when  they  use  OTS 
software.  The  response  to  these 
questions  depends  on  the  medical 
device  in  question  and  the  impact  on 
patient  safety  when  the  OTS  software 
fails.  Thus,  the  answer  to  the  question 
"What  do  I  need  to  do  or  document?" 
will  be  based  on  the  hazard  analysis  that 
is  an  integral  part  of  designing  a  medical 
device.  The  detail  of  documentation  to 
be  provided  to  FDA  and  the  level  of  life 
cycle  control  necessary  for  the  medical 
device  manufacturer  increase  as  the 
hazard  to  the  patient  from  software 
failure  increases. 

This  draft  guidance  document  lays 
out  in  broad  terms  how  the  medical 
device  manufacturer  should  determine 
what  is  necessary  to  do  and  to 
document  for  submission  to  the  agency. 
A  "BASIC"  set  of  need-to-do  items  is 
proposed  for  OTS  software,  and  a 
detailed  discussion  is  provided  on 
additional  ("SPECIAL")  needs  and 
responsibilities  of  the  manufacturer 
when  hazards  from  OTS  software  failure 
become  more  significant. 

n.  Significance  of  Guidance 

This  draft  guidance  document 
represents  the  agency's  current  thinking 
on  use  of  OTS  software  in  medical 
devices.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  applicable 
statute,  regulations,  or  both. 

The  agency  has  adopted  Good 
Guidance  Practices  (GGP's),  which  set 
forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
documents  (62  FR  8961,  February  27, 
1997).  This  draft  guidance  document  is 
issued  as  a  Level  2  guidance  document 
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consistent  with  GGP's.  This  draft 
guidance  document  was  first  made 
available  on  the  internet  on  June  20. 
1997.  FDA  now  believes  that  it  would 
be  useful  to  make  the  document  more 
widely  available  for  comment. 

III.  Electronic  Access 

In  order  to  receive  the  draft  guidance 
document  "Off-the-Shelf  Software  Use 
In  Medical  Devices."  via  vour  fax 
machine,  call  the  CDRH  Facts-On- 
Demand  (FOD)  at  800-899-0381  or  301- 
827-0111  from  a  touch-tone-telephone. 
At  the  first  voice  prompt  press  1  to 
access  DSMA  Facts,  at  second  voice 
prompt  press  2.  and  then  enter  the 
document  number  (585)  followed  by  the 
pound  sign  (#).  Then  follow  the 
remaining  voice  prompts  to  complete 
your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
World  Wide  Web  (WWW).  CDRH 
maintains  an  entry  on  the  WWW  for 
easy  access  to  information  including 
text,  graphics,  and  files  that  may  be 
downloaded  to  a  personal  computer 
with  access  to  the  Web.  Updated  on  a 
regular  basis,  the  CDRH  home  page 
includes  "Off-the-Shelf  Software  Use  In 
Medical  Devices"  device  safety  alerts. 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  "http://www.fda.gov/cdrh". 

IV.  Comments 

Interested  persons  may,  on  or  before 
November  16,  1998,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
draft  guidance.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

After  November  16,  1998.  written 
comments  regarding  this  draft  guidance 
document  may  be  submitted  at  anv  time 
to  the  contact  person  (address  above). 

Dated;  .-Vugust  4.  1998. 
D.B.  Burlington. 

Director.  Center  for  Devices  and  Radiological 
Health. 

jFR  Doc.  98-21996  Filed  8-14-98;  8:45  am] 

BILLING  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Council  on  Graduate  Medical 
Education  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisorv'  body  scheduled  to  meet 
during  the  month  of  September  1998: 

.Xame:  Council  on  Graduate  Medical 
Education. 

Date  and  Time:  September  9.  1998.  8:30 
a.m. -5:00  p.m.;  September  10.  1998,  8:30 
am. -12:00  p.m. 

Place:  Holidav  Inn,  Capital.  550  C  Street, 
S.W.,  Washington.  D.C. 

This  meeting  is  open  to  the  public. 

Agenda:The  agenda  will  include:  opening 
comments,  welcome,  and  presentations  from 
the  Administrator,  Health  Resources  and 
Services  Administration,  the  Acting 
Associate  Administrator  for  Health 
Professions  and  the  Acting  Executive 
Secretarv'  of  COGME;  a  panel  on  Beyond 
Medicare:  Ambulatory  GME  Financing;  a 
panel  on  Innovation  and  Models  in 
Ambulatory  GME  Arrangements:  and 
presentations  on  the  Balanced  Budget  Act 
and  other  third-party  payers.  The  Council 
will  discuss  ambulatory  GME  issues.  Action 
will  be  taken  on  the  GME  Policy  and 
Financing  Report.  Future  Council  direction 
will  be  discussed. 

■Anyone  requiring  information  regarding 
the  subject  should  contact  F.  Lawrence  Clare. 
.M.D..  .M.P.H.,  Deputy  Executive  Secretar>'. 
telephone  (301)  443^326,  Council  on 
Graduate  Medical  Education,  Division  of 
.Medicine,  Bureau  of  Health  Professions, 
Room  9,^-27.  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  Maryland  20857. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  .August  11.  1998. 
Jane  Harrison. 

Division  of  Policy  Review  and  Coordination. 
[FR  Doc.  98-22000  Filed  8-14-98;  8:45  ami 

BILLING  CODE  4160-1S-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

ACTION:  Notice  of  receipt  of  applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(a)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  et 
seq.]. 


Permit  No.  PRT— TE  000894-0 

Applicant:  Sul  Ross  State  LIniversity. 
Department  of  Biology.  Alpine.  Texas. 

Applicant  requests  authorization  to 
take  500  Big  Bend  gambusia  [Gambusia 
gaigei]  from  springs  in  the  vicinity  of 
Rio  Grande  Village  and  Boquillas 
crossing  in  Big  Bend  National  Park  for 
genetic  analysis. 

Permit  No.  PRT— TE000948-0 

Applicant:  Western  New  Mexico  University. 
Silver  City.  New  Mexico. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
bald  eagles  [Haliaeetus  leucocephalus), 
peregrine  falcons  [Faico  peregrinus). 
and  southwestern  willow  flycatchers 
(Empidonax  traillii  extimus]  in 
southwest  New  Mexico. 
Permit  No.  PRT— 814933 

Applicant:  Texas  Parks  and  Wildlife.  Austin, 
Texas. 

Applicant  requests  authorization  to 
conduct  activities  for  scientific  research 
and  recovery  purposes  for  black-capped 
vireos  {Vireo  atricapHlus).  Texas  blind 
salamanders  [Typhlomolge  rathbuni), 
San  Marcos  salamanders  [Eurycea 
nana).  Barton  Springs  salamanders 
[Eurycea  sosorum],  San  Marcos 
gambusia  [Gambusia  georgei),  fountain 
darter  [Etheostoma  fonticola).  Texas 
wildrice  [Zizania  texana),  Comal 
Springs  riffle  beetles  [Heterelmis 
comalensis],  Chisos  Mountain  hedgehog 
cactus  [Echinocereus  chisoensos). 
Lloyd's  mariposa  cactus 
[=EchinoTnastus  (=Echinocactus. 
=Sclerocactus,  =NeoIloydia 
mariposensis],  bunched  cory  cactus 
[Coryphantha  ramillosa].  Big  Bend 
gambusia  [Gambusia  gaigei).  Clear 
Creek  gambusia  [Gambusia  hetewchir), 
Comanche  Springs  pupfish  [Cyprinodon 
elegans),  and  Leon  Springs  pupfish 
[Cyprinodon  bovinus). 
Permit  No.  PRT— 826091 

Applicant:  Bureau  of  Land  Management, 
Phoenix  Field  Office.  Phoenix,  .Arizona. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  and 
monitoring  activities  for  peregrine 
falcons  [FaIco  peregrinus).  Sonoran 
pronghorn  [Antilocapra  americana 
sonoriensis).  and  cactus  ferruginous 
pygmy-owl  [Glaucidium  brasilianum 
cactorum)  on  lands  administered  by  the 
Bureau  of  Land  Management,  Phoenix. 
Arizona. 

Permit  No.  TE001623-0 

Applicant:  University  of  New  Mexico. 
Department  of  Biology.  Museum  of 
Southwestern  Biology.  Albuquerque,  New 
Mexico. 

Applicant  requests  authorization  for 
research  and  recovery  purposes  to 
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collect  Rio  Grande  Silvery  minnow 
[Hybognathus  amarus)  between  Cochiti 
Dam  and  Elephant  Butte  Reservoir  in 
New  Mexico. 

Permit  No.  PRT— 813088 

Applicant:  Bureau  of  Reclamation, 
Albuquerque,  New  Mexico. 

Applicant  requests  authorization  for 
research  and  recovery  purposes  to 
collect  Rio  Grande  silvery  minnow 
[Hybognathus  amarus)  in  various  sites 
along  the  Rio  Grande  River  in  New 
Mexico. 
Permit  No.  TE001669-0 

Applicant:  Southwest  Texas  State  University, 
Edwards  Aquifer  Resource  and  Data 
Center,  San  Marcos,  Texas. 

Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  conduct  activities  and 
salvage  Texas  blind  salamanders 
(Typhlomolge  rathbuni),  San  Marcos 
salamanders  [Eurycea  nana),  and 
fountain  darter  [Etheostoma  fonticola) 
in  the  Edwards  Aquifer  region  of  Texas. 
Permit  No.  TE001660-0 

Applicant:  Arizona  Cooperative  Fish  and 
Wildlife  Research  Unit.  U.S.G.S.— BRD, 
University  of  Arizona,  Tucson,  Arizona. 

Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  conduct  activities  for  Gila 
topminnow  [Poeciliopsis  occidentalis), 
razorback  sucker  {Xyrauchen  texanus). 


and  Colorado  squawfish  [Ptychocheilus 
lucius). 

DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  before  September  16,  1998. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Legal 
Instruments  Examiner,  Division  of 
Endangered  Species/Permits,  Ecological 
Services,  PO  Box  1306,  Albuquerque, 
New  Mexico  87103.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  submitting  comments. 
All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services,  Division  of  Endangered 
Species/Permits,  PO  Box  1306, 
Albuquerque,  New  Mexico  87103. 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
requesting  copies  of  documents. 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 


days  of  the  date  of  publication  of  this 

notice,  to  the  address  above. 

Susan  MacMullin, 

ARD-Ecological  Senices,  Region  2, 

Albuquerque,  Sew  Mexico 

|FR  Doc.  98-21988  Filed  8-14-98:  845  ami 

BtLUNG  CODE  45ia-6S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permits  Issued 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  permits  issued  for  the 

months  of  January-  1998-July  1998. 

Notice  is  hereby  given  that  the  U.S. 
Fish  and  Wildlife  Service,  Region  3.  has 
taken  the  following  action  with  regard 
to  permit  applications  duly  received  in 
accordance  with  section  10  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1539,  et  seq.).  Each 
permit  listed  as  issued  was  granted  only 
after  it  was  determined  that  it  was 
applied  for  in  good  faith,  that  by 
granting  the  permit  it  will  not  be  to  the 
disadvantage  of  the  endangered  species, 
and  that  it  will  be  consistent  with  the 
purposes  and  policy  set  forth  in  the 
Endangered  Species  Act  of  1973.  as 
amended. 


Name 


Permit  numtjer 

Date  issued 

PRT  697830  A2*  

03.'07'98 

PRT  809227  A6*'        

05  14 '98 

PRT  809227  A7" 

05/28  98 

PRT  809227  A8"  

06;  17 '98 

PRT  809227  A9"  ...'. 

PRT  809890  A1"  

06'25'98 
06'24'98 

PRT  810834  A1"    

05/01  98 

PRT  825384  AT •               

05  18/98 

PRT  826077  A1"    

05/27/98 

PRT  830273  AT*   

05' 14 '98 

PRT  831774  

04'08'98 

PRT  838053  

04  08 '98 

PRT  838055  

03/23/98 

PRT  838056  

03/05/98 

PRT  838058  

05'23'98 

PRT  838058  A1"  

05'01'98 

PRT  838059  

PRT  838715  

04/20/98 
04  10 '98 

PRT  839763  

04 '20/98 

PRT  839766  

03/31/98 

PRT  839774  

05 1398 

PRT  839777  

05. 14/98 

PRT  839779         

05/1 3 '98 

PRT  8401 12  

0527'98 

PRT  840524  

05/27'98 

PRT  842310  

07/01/98 

PRT  842313  

06/1 8'98 

PRT  842313  Ar* 

06/24/98 

PRT  842313  A2'*  

07. 16/98 

PRT  842314          ; 

07/15/98 

PRT  842366  

07/06/98 

U.S.  Fish  and  Wildlife  Service,  Region  3,  Assistant  Regional  Director — Ecological  Services 

3D/lnternational  Environmental  Group 

3D/lnternational  Environmental  Group 

3D/lnternational  Environmental  Group 

3D/lnternational  Environmental  Group 

U.S.  Army  Corps  of  Engineers,  St.  Paul  District  Office 

Francesca  J.  Cuthbert 

Wisconsin  Department  of  Natural  Resources.  Bureau  of  Endangered  Resources  

Wayne  P.  Steffens  

William  D.  Hendricks  

L.  David  Mech  

Ohio  Department  of  Natural  Resources  

Ecological  Specialists 

Joseph  Holomuzki  

U.S.  Army  Corps  of  Engineers,  Memphis  District  Office  

U.S.  Army  Corps  of  Engineers,  Memphis  District  Office  

David  Kamms  

The  Nature  Conservancy  of  Ohio  ". 

John  Whitaker  

Patrick  Redig 

Michael  J.  Harvey  .: 

Don  Helms  

Bruce  A.  Kingsbury 

The  Nature  Conservancy  of  Michigan  

Lynne  W.  Robbins 

QST  Environmental  

Everett  D.  Cashatt 

Everett  D.  Cashatt 

Everett  D.  Cashan 

Mark  A.  Sellers 

The  Raptor  Resource  Project  
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Name 


R  ffrench-Constant 


Permit  number 


PRT  842392 


'Indicates  permit  renewal  and  amendment. 
■■  Indicates  permit  amendment. 


Date  issued 


07/24/98 


Additional  information  on  these 
permit  actions  may  be  requested  by 
contacting  the  U.S.  Fish  and  Wildlife 
Sei^'ice,  Ecological  Services  Operations, 
1  Federal  Drive.  Fort  Snelling. 
Minnesota  55111-4036,  telephone  612/ 
713-5332.  during  normal  business 
hours  (7:30am-4:00pm)  weekdays. 

Dated:  .August  11.  1998. 
fohn  A.  Blanken.ship, 
Assistant  Regional  Dirfctnr.  IL.  IN.  MO 
(Ecological  Sen-icpsl.  Region  J.  Fort  Snelling. 
.Minnesota. 

IFR  Doc.  m-2\m-[  Filed  8-14-98;  8:45  ami 
BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  Draft 
Environmental  Assessment  and  Land 
Protection  Plan  for  the  Louisiana  Black 
Bear  Habitat  Protection  Project, 
Tensas,  Concordia,  and  St.  Mary 
Parishes,  Louisiana 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  availability  of  the 
Draft  Environmental  Assessment  and 
Land  Protection  Plan  for  the  Louisiana 
Black  Bear  Habitat  Protection  Project. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service. 
Southeast  Region,  proposes  to  establish 
two  new  national  wildlife  refuges  and 
expand  an  existing  national  wildlife 
refuge  in  the  State  of  Louisiana  for  the 
benefit  of  the  Louisiana  black  bear,  a 
federally  listed  threatened  species.  The 
purpose  of  the  proposal  is  to  facilitate 
the  recovery  of  the  Louisiana  black  bear 
by  protecting  currently  occupied  bear 
habitat,  enhancing  potential 
immigration  areas,  and  establishing  core 
areas  to  serve  as  key  links  in  bear 
movement  corridors.  These  actions  are 
recommended  by  the  Black  Bear 
Conservation  Committee,  a  group  whose 
membership  includes  over  50  wildlife 
management  agencies  and  conservation 
organizations.  If  implemented,  the 
project  would  help  meet  the  goals  of  the 
Louisiana  Black  Bear  Recovery  Plan. 
A  Draft  Environmental  Assessment 
and  Land  Protection  Plan  for  the 
Louisiana  Black  Bear  Habitat  Protection 
Proposal  has  been  developed  bv  Service 
biologists  in  coordination  with  the 


Louisiana  Department  of  Wildlife  and 
Fisheries,  the  Black  Bear  Conservation 
Committee,  parish  officials,  and  other 
local  entities.  The  assessment  considers 
the  biological,  environmental,  and 
socioeconomic  effects  of  implementing 
the  project  and  evaluates  two  alternative 
actions  and  their  potential  impacts  on 
the  environment.  Written  comments  or 
recommendations  concerning  the 
proposal  are  welcomed  and  should  be 
sent  to  the  address  given  below. 

DATES:  Land  acquisition  planning  for 
the  project  is  currently  underway.  The 
draft  environmental  assessment  and 
land  protection  plan  will  be  available  to 
the  public  for  review  and  comment  on 
August  17,  1998.  Written  comments 
must  be  received  no  later  than 
September  18.  1998.  in  order  to  be 
considered  for  the  preparation  of  the 
final  environmental  assessment. 

ADDRESSES:  Comments  and  requests  for 
copies  of  the  draft  environmental 
assessment  and  for  further  information 
on  the  project  should  be  addressed  to 
Mr.  Charles  R.  Danner,  Team  Leader, 
Planning  and  Support  Team,  U.S.  Fish 
and  Wildlife  Ser\ice.  1875  Century 
Boulevard.  Atlanta.  Georgia  30345.  or  by 
telephone  at  800/419-9582. 

SUPPLEMENTARY  INFORMATION:  The 

proposal  would  establish  the  Glade 
Woods  National  Wildlife  Refuge  on 
13,000  acres  in  Tensas  Parish  and  the 
Bayou  Teche  National  Wildlife  Refuge 
on  28.000  acres  in  St.  Marv  Parish. 
Louisiana.  It  would  also  add  5.000  acres 
to  the  existing  Bayou  Cocodrie  National 
Wildlife  Refuge  in  Concordia  Parish, 
Louisiana.  The  project  lands  are  being 
proposed  for  protection  and 
management  by  the  Service  through  fee 
title  purcha.ses  from  willing  sellers.  The 
management  objectives  of  the  two  new 
refuges  and  the  refuge  expansion  would 
be  to  (1)  contribute  to  the  Recovery  Plan 
goals  for  the  Louisiana  black  bear;  (2) 
provide  habitat  for  a  diversity  of  other 
wildlife,  including  white-tailed  deer, 
turkey,  woodcock,  wading  birds,  wood 
ducks,  wintering  waterfowl,  and 
neotropical  migratory  birds;  and  (3) 
provide  opportunities  for  compatible 
public  use,  such  as  hunting,  fishing, 
wildlife  observation  and  photography, 
and  environmental  education  and 
interpretation. 


Dated:  August  7.  1998. 
Sain  D.  Hamilton, 

Regional  Director. 

[PR  Doc.  98-22129  Filed  8-14-98:  8:45  am] 

BILLING  CODE  4310-55-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[Wy-037-5700-00;  WYN-26292] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  Wyoming 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 


summary:  The  following  public  lands  in 
Carbon  County.  Wyoming  have  been 
examined  and  found  suitable  for 
classification  and  conveyance  under  the 
Recreation  and  Public  Purposes  Act,  as 
amended.  (43  U.S.C.  869  et  seq.). 

6th  Principal  Meridian 

T.  17  N.,  R,  83  VV.. 
Section  8,  SVV'A 
The  above  land  contains  160  acres. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  Nickerson-Roth.  Realty 
Specialist,  Great  Divide  Resource  Area, 
1300  North  3rd  St..  Rawlins.  Wyoming. 
82301,  (307)  328^259. 
SUPPLEMENTARY  INFORMATION:  The  lands 
are  not  needed  for  Federal  purposes. 
Conveyance  of  this  land  to  the  Upper 
Platte  River  Solid  Waste  Disposal 
District  for  sanitary  landfill  purposes  is 
consistent  with  the  Great  Divide 
Resource  Management  Plan  and  would 
be  in  the  public  interest. 

The  patent  when  issued,  will  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Those  rights  for  WYW-120214, 
WYW-142462. 

Conveyance  of  these  land  to  Upper 
Platte  River  Solid  Waste  Disposal 
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District  is  consistent  with  applicable 
Federal  and  county  land  use  plans  and 
will  help  meet  the  needs  of  Carbon 
County  residents  for  solid  waste 
disposal.  Persons  wishing  to  obtain 
detailed  information  on  this  action  may 
contact  or  write  the  Area  Manager,  Great 
Divide  Resource  Area,  1300  N.  3rd  St., 
Rawlins,  Wyoming,  82301.  (307)  328- 
4200. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
lands  will  be  segregated  from  all  forms 
of  appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  under  the 
Recreation  and  Public  Purposes  Act  and 
leasing  under  the  mineral  leasing  laws. 

For  a  period  of  45  days  from  the  date 
of  this  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  conveyance  or  classification  of 
the  land  to  the  District  Manager,  Bureau 
of  Land  Management,  1300  N.  3rd  St., 
Rawlins,  Wyoming,  82301. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  sanitary  landHll. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  a  sanitary  landfill, 
whether  the  use  will  maximize  the 
future  uses  of  the  land,  whether  the  use 
is  consistent  with  local  planning  and 
zoning  or  if  the  use  is  consistent  with 
State  and  Federal  programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  for 
conveyance  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  sanitary  landfill.  An  adverse 
comments  will  be  viewed  by  the  State 
Director.  In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effective  60  days  from  the  date 
of  publication  of  the  notice  in  the 
Federal  Register. 

Dated:  Augusts,  1998. 
Kurt  Kotler, 

District  Manager. 

|FR  Doc.  98-21994  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  4310-22-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Notice  and  Agenda  for  Meeting  of  the 
Royalty  Policy  Committee  of  the 
Minerals  Management  Advisory  Board 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

summary:  The  Secretary  of  the 
Department  of  the  Interior  (Department) 
has  established  a  Royalty  Policy 
Committee  (Committee),  on  the 
Minerals  Management  Advisory  Board, 
to  provide  advice  on  the  Department's 
management  of  Federal  and  Indian 
minerals  leases,  revenues,  and  other 
minerals  related  policies. 

Committee  membership  includes 
representatives  from  States,  Indian 
Tribes  and  allottee  organizations, 
minerals  industry  associations,  the 
general  public,  and  Federal 
Departments. 

At  this  seventh  meeting,  the  Minerals 
Management  Service  (MMS)  will  be 
prepared  to  respond  to  questions 
concerning  plans  to  implement 
previously  approved  reports. 

The  Committee  will  consider 
recommendations  by  the  Net  Receipts 
Sharing  Subcommittee  and  progress 
reports  by  the  other  active 
subcommittees.  Additionally,  the 
Committee  will  hear  status  reports  from 
some  of  the  current  efforts  being 
undertaken  by  MMS's  Royalty 
Management  Program. 

DATES:  The  meeting  will  be  held  on: 
Tuesday,  September  22,  1998,  8:30 
a.m.— 4:00  p.m.  Mountain  time. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Denver  West,  360  Union 
Boulevard,  Lakewood,  Colorado  80228, 
telephone  number  (303)  987-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  A.  Miller,  Chief,  Program 
Services  Office,  Royalty  Management 
Program,  Minerals  Management  Service, 
P.O.  Box  25165,  MS  3060,  Denver,  CO 
80225-0165,  telephone  number  (303) 
231-3413,  fax  number  (303)  231-3362. 
SUPPLEMENTARY  INFORMATION:  The 
location  and  dates  of  future  meetings 
will  be  published  in  the  Federal 
Register. 

The  meetings  will  be  open  to  the 
public  without  advanced  registration. 
Public  attendance  may  be  limited  to  the 
space  available. 

Members  of  the  public  may  make 
statements  during  the  meetings,  to  the 
extent  time  permits,  and  file  written 
statements  with  the  Committee  for  its 
consideration. 


Written  statements  should  be 
submitted  to  Mr.  Michael  A.  Miller,  at 
the  address  listed  FOR  FURTHER 
INFORMATION  CONTACT  section.  Minutes 
of  Committee  meetings  will  be  available 
10  days  following  each  meeting  for 
public  inspection  and  copying  at  the 
Royalty  Management  Program,  Building 
No.  85,  Denver  Federal  Center,  Denver, 
Colorado. 

These  meetings  are  being  held  by  the 
authority  of  the  Federal  Advisory 
Committee  Act,  Pub.  L.  No.  92-463,  5 
U.S.C.  Appendix  1,  and  Office  of 
Management  and  Budget  Circular  No. 
A-63,  revised. 

Dated:  August  8,  1998. 
Lucy  Querques  Denett, 

Associate  Director  for  Royalty  Management. 
[FR  Doc.  98-21979  Filed  8-14-98;  8:45  am) 

WLUNG  CODE  4310-MR-(> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Sleeping  Bear  Dunes  National 
Lakeshore,  Michigan;  Cor>cession 
Contract  Niegotiations 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  contract 
authorizing  continued  scheduled 
passenger  ferry  boat  transportation 
services  to  the  Manitou  Islands,  within 
Sleeping  Bear  Dunes  National  Lakeshore 
for  a  period  of  ten  (10)  years  from 
January  1,  1999,  through  December  31, 
2008. 

EFFECTIVE  DATE:  November  16,  1998. 
ADDRESSES:  Interested  parties  should 
contact  the  Superintendent,  Sleeping 
Bear  Dunes  National  Lakeshore,  9922 
Front  Street,  Highway  M-72,  Empire, 
Michigan  49630,  or  call  616-326-5134 
to  obtain  a  copy  of  the  prospectus 
describing  the  requirements  of  the 
proposed  contract. 
SUPPLEMENTARY  INFORMATION:  This 
contract  has  been  determined  to  be 
categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

Tne  existing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary'  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  April  30,  1996.  and 
therefore  pursuant  to  the  provisions  of 
Section  5  of  the  Act  of  October  9,  1965 
(79  Stat.  969;  16  U.S.C.  et  seq.).  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  contract  and  in  the 
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negotiation  of  a  new  proposed  contract 
providing  that  the  existing  concessioner 
submits  a  responsive  offer  which  meets 
the  terms  and  conditions  of  the 
Prospectus.  This  means  that  the  contract 
will  be  awarded  to  the  party  submitting 
the  best  offer,  provided  that  if  the  best 
offer  was  not  submitted  by  the  existing 
concessioner,  then  the  existing 
concessioner  will  be  afforded  the 
opportunity  to  match  the  best  offer.  If 
the  existing  concessioner  agrees  to 
match  the  best  offer,  then  the  contract 
will  be  awarded  to  the  existing 
concessioner.  If  the  existing 
concessioner  does  not  submit  a 
responsive  offer,  the  right  of  preference 
in  renewal  shall  be  considered  to  have 
been  waived,  and  the  contract  will  then 
be  awarded  to  the  party  that  has 
submitted  the  best  responsive  offer. 
The  Secretary  of  the  Interior  will 
consider  and  evaluate  all  proposals 
received  as  a  result  of  this  notice.  Any 
proposal,  including  that  of  the  existing 
concessioner,  must  be  received  by  the 
Superintendent  not  later  that  4:30  p.m. 
EST  (Eastern  Standard  Time)  on 
November  17,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  R.  Frederick,  Chief,  Concessions 
Management,  1709  Jackson  Street, 
Omaha,  Nebraska  68102,  or  call  402- 
221-3612. 

Dated:  August  6.  1998. 
David  N.  Given, 

Acting  Regional  Director.  Midwest  Region. 
[FR  Dor.  98-21981  Filed  8-14-98;  8:45  ami 

BILUNG  CODE  4310-7IM> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Draft  Environmental  Impact  Statement 
for  General  Management  Plan 
Redwood  National  and  State  Parks 
Humboldt;  and  Del  Norte  Counties, 
California'  Availability 


summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  (Pub.  L.  81-190  as 
amended),  the  National  Park  Service, 
Department  of  the  Interior,  has  prepared 
a  draft  Environmental  Impact  Statement 
(DEIS)  assessing  the  potential  impacts  of 
adopting  a  General  Management  Plan 
for  Redwood  National  and  State  Parks. 
These  areas  comprise  a  105,516-acre 
cooperative  federal-state  park  area  that 
preserves  some  of  the  last  remaining 
stands  of  the  world's  tallest  trees  along 
35  miles  of  scenic  northwestern 
California  coastUne.  The  DEIS  identiries 
and  evaluates  the  environmental 


consequences  of  a  proposed  action  and 
three  alternatives;  mitigation  measures 
are  noted  and  evaluated.  Once 
approved,  the  plan  will  guide  site 
planning,  resource  management, 
interpretation,  and  other  operations  for 
the  next  10-15  years. 

Background 

This  document  presents  and  analyzes 
four  alternatives  for  joint  management 
of  the  combined  Redwood  National  and 
State  Parks.  The  concept  under 
Alternative  1,  the  proposed  action 
alternative,  would  be  to  achieve  a 
balance  between  resource  protection 
and  visitor  use,  preserving  and 
protecting  the  parks'  natural  and 
cultural  resources  but  emphasizing 
restoration  more  than  currently  where 
sensitive  resources  are  at  risk.  Under 
Alternative  2,  no  action,  existing 
programs  and  management  policies 
would  be  continued,  with  some  trail 
development  and  new  campgrounds  as 
described  in  approved  plans  for  the 
area.  Under  Alternative  3,  natural  and 
cultural  resource  restoration,  protection, 
and  preservation  would  be  emphasized 
to  a  greater  degree  than  under  the  other 
alternatives.  Under  Alternative  4  the 
highest  priority  would  be  placed  on 
providing  a  wide  spectrum  of 
appropriate  visitor  experiences  that 
relate  to  the  parks'  resources. 

The  degree  of  impact  varies  according 
to  each  alternative,  and  includes:  major 
beneficial  impacts  from  watershed  and 
estuary  restoration;  some  adverse  effects 
from  proposed  facility  development  and 
visitor  use  activities;  and  substantial 
economic  benefits  from  park  visitation, 
operations,  and  construction  in  the 
Humboldt-Del  Norte  area.  Appropriate 
mitigation  measures  are  identified  and 
evaluated  for  each  alternative.  Estimated 
costs  to  implement  the  alternatives  are 
presented  in  the  appendixes. 

Public  Review 

For  more  information  or  to  obtain  a 
copy  of  the  document,  contact  the 
Superintendents,  Redwood  National 
and  State  Parks,  1111  Second  Street, 
Crescent  City,  CA  95531;  or  telephone 
1-800-423-6101  or  voice/TDD  707- 
464-6101;  ore-mail: 

redw superintendent@nps.gov.  The 

document  will  also  be  available  at  area 
libraries.  All  written  review  comments 
should  be  directed  to  the 
superintendents  as  noted  above,  and 
must  be  postmarked  or  transmitted  by 
October  9,  1998. 


Dated:  July  27.  1998. 
Patricia  L.  Neubacher, 

Acting  Regional  Director.  Pacific  West  Region. 
[FR  Doc.  98-22018  Filed  8-14-98;  8:45  am] 

BILLING  CODE  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  the  Finding  of 
No  Significant  Impact  for  the 
Establishment  of  the  World  War  II 
Memorial  in  Washington,  DC 

action:  Notice  of  availability  of  the 
decision  notice  (DN)/finding  of  no 
significant  impact  (FONSIj  for  the 
establishment  and  operation  of  the 
World  War  II  Memorial  in  Washington, 
DC. 

SUMMARY:  Pursuant  to  the  Council  of 
Environmental  Quality  regulations  and 
National  Park  Service  (NPS)  policy,  NPS 
prepared  an  environmental  assessment 
(EA)  for  the  establishment  of  the  World 
War  II  Memorial  in  Washington,  DC. 
The  availability  of  the  EA  for  a  30-day 
public  comment  period  was  announced 
in  the  Federal  Register  on  May  13, 
1998.  After  the  end  of  the  30-day  public 
comment  period.  NPS  selected  the 
preferred  alternative  which  is  the 
proposed  action,  followed  by  a 
determination  that  the  establishment  of 
this  memorial  will  not  cause  significant 
environmental  impact  (FONSI). 

The  proposed  action,  this  memorial, 
will  be  constructed  at  the  Rainbow  Pool 
site  along  17th  Street  in  West  Potomac 
Park  which  is  administered  by  the 
National  Park  Service.  The  World  War 
II  Memorial  is  being  established  by  the 
American  Battle  Monuments 
Commission,  an  independent  agency  of 
the  U.S.  Government,  pursuant  to  the 
Commemorative  Works  Act.  40  U.S.C. 
1001  etseq. 

SUPPLEMENTARY  INFORMATION:  Requests 
for  copies  of  the  DN/FONSI,  or  for  any 
additional  information,  should  be 
directed  to:  Mr.  John  G.  Parsons, 
Associate  Superintendent,  Stewardship 
and  Partnerships,  National  Capital 
Support  Office,  National  Park  Service, 
1100  Ohio  Drive,  SW.,  Room  220. 
Washington.  DC  20242.  Telephone: 
(202)  619-7025. 

Dated:  August  5.  1998. 
Terry  R.  Carlstrom, 

Regional  Director.  National  Capital  Region. 
[FR  Doc.  98-21980  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  4310-70-M 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  Section  122  of 
CERCLA,  42  U.S.C.  9622,  notice  is 
hereby  given  that  on  July  29,  1998,  a 
proposed  Consent  Decree  in  United 
States  V.  Standard  Detroit  Paint 
Company.  Civil  Action  No.  98-73268, 
was  lodged  with  the  United  States 
District  Court  for  the  Easteni  District  of 
Michigan,  Southern  Division.  This 
consent  decree  represents  a  settlement 
of  claims  of  the  United  States  against 
Standard  Detroit  Paint  Company  for 
reimbursement  of  response  costs  and 
injunctive  relief  in  connection  with  the 
Metamora  Landfill  Superfund  Site 
("Site")  pursuant  to  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  42  U.S.C.  9601  et  seq. 

Under  this  settlement  with  the  United 
States,  Standard  Detroit  Paint  Company 
will  pay  $120,000  pursuant  to  a  five- 
year  payment  plan,  plus  accrued 
interest,  in  reimbursement  of  response 
costs  incurred  by  the  United  States 
Environmental  Protection  Agency  at  the 
Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Envirorunent  and  Natural  Resoiu-ces 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Standard 
Detroit  Paint  Company.  D.J.  Ref.  90-11- 
3-289H. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of 
Michigan,  Southern  Division,  211  West 
Fort  Street,  Suite  2300,  Detroit.  MI 
48226,  at  the  Region  5  Office  of  the 
Environmental  Protection  Agency,  77 
West  Jackson  Street,  Chicago,  Illinois 
60604-3590,  and  at  the  Consent  Decree 
Library,  1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  &"om  the  Consent  Decree  Library, 
1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $5.25  (25  cents  per  page 


reproduction  cost)  payable  to  the 
Consent  Decree  Library. 
Bruce  Gelber, 

Deputy  Chief.  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  98-21912  Filed  8-14-98;  8:45  amj 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Criminal  Justice  Information  Services 
(CJIS)  Advisory  Policy  Board  Meeting 

The  Criminal  Justice  Information 
Services  (CJIS)  Advisory  Policy  Board 
will  meet  on  December  16-17,  1998. 
from  9  a.m.,  until  5  p.m.,  at  the  Marina 
Beach  Marriott,  4100  Admiralty  Way. 
Marina  del  Rey,  California,  telephone 
(310)  301-3000,  to  formulate 
recommendations  to  the  Director, 
Federal  Bureau  of  Investigation  (FBI),  on 
the  security,  policy,  and  operation  of  the 
National  Crime  Information  Center 
(NCIC),  NCIC  2000,  the  Integrated 
Automated  Fingerprint  Identification 
System  (lAFIS),  and  the  Uniform  Crime 
Reporting  and  National  Incident  Based 
Reporting  System  programs. 

The  topics  to  be  discussed  will 
include  the  progress  of  the  NCIC  2000 
and  lAFIS  projects,  and  other  topics 
related  to  the  operation  of  the  FBI's 
criminal  justice  information  systems. 

The  meeting  will  be  open  to  the 
public  on  a  first-come,  first-seated  basis. 
Any  member  of  the  public  may  file  a 
written  statement  concerning  the  FBI 
CJIS  Division  programs  or  related 
matters  with  the  Board.  Anyone  wishing 
to  address  this  session  of  the  meeting 
should  notify  the  Designated  Federal 
Employee,  at  least  24  hours  prior  to  the 
start  of  the  session.  The  notification  may 
be  by  mail,  telegram,  cable,  facsimile,  or 
a  hand-delivered  note.  It  should  contain 
the  requestor's  name,  corporate 
designation,  consumer  affiliation,  or 
Government  designation,  along  with  a 
short  statement  describing  the  topic  to 
be  addressed,  and  the  time  needed  for 
the  presentation.  A  non-member 
requestor  will  ordinarily  be  allowed  not 
more  than  15  minutes  to  present  a  topic, 
unless  specifically  approved  by  the 
Chairman  of  the  Board. 

Inquiries  may  be  addressed  to  the 
Designated  Federal  Employee,  Mr.  Don 
Johnson,  Section  Chief,  Programs 
Development  Section  CJIS  Division,  FBI, 
1000  Custer  Hollow  Road,  Clarksburg. 
West  Virginia  26306-0145,  telephone 
(304)  625-2740,  facsimile  (304)  625- 
5090. 


Dated;  August  31.  1998. 
Don  M.  Johnson. 

Section  Chief.  Programs  Development 
Section.  Federal  Bureau  of  Investigation. 
Designated  Federal  Employee 
(FR  Doc.  98-21976  Filed  8-14-98;  8;45  am] 

BiLUNG  CODE  4410-02-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
[INS  No.  1903-98] 

Overseas  Refugee  Processing; 
Derivative  Refugees 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Notice. 

SUMMARY:  This  notice  informs  the  public 
and  organizations  that  assist  overseas 
refugee  applicants  that  the  Immigration 
and  Naturalization  Service  (Ser\'ice) 
will  grant  derivative  refugee  status 
under  section  207(c)(2)  of  the 
Immigration  and  Nationality  Act  (the 
Act)  only  to  a  person  who  is  the  spouse 
or  child  of  a  refugee  who  qualifies  for 
admission  under  section  207(c)(1)  of  the 
Act.  This  is  a  change  from  the  current 
practice  in  some  U.S.  programs  of 
admitting  a  qualifying  refugee's  other 
family  members  to  the  United  States  as 
derivative  refugees.  These  other  family 
members  may  still  be  processed  as  part 
of  the  same  case  as  the  principal 
refugee,  but  must  now  establish  refugee 
eligibility  in  their  ovkTi  right  under 
sections  101  (a)(42)  and  207(c)(1)  of  the 
Act.  This  action  is  necessary  to  avoid 
the  granting  of  derivative  refugee  status 
to  persons  without  a  statutory  basis. 
This  notice  also  informs  the  public  that 
those  persons  approved  for  admission  to 
the  United  States  as  derivative  refugees 
under  section  207(c)(2)  may  not  be 
admitted  to  the  United  States  unless 
they  accompany  the  principal  refugee  to 
the  United  States  or  follow  to  join  the 
principal  refugee  in  the  United  States. 

DATES:  This  notice  is  effective 
September  16,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  McCoy,  Immigration  Officer, 
Immigration  and  Naturalization  Service; 
425  I  Street,  NW,  Washington,  DC 
20536,  Attn:  ULUCO  Bldg.,  3rd  Floor, 
Phone:  (202)  305-2760. 
SUPPLEMENTARY  INFORMATION:  The 
Service  has  become  aware  that  some  of 
its  current  practices  in  processing 
refugee  applications  have  resulted  in  the 
granting  of  derivative  refugee  status  to 
persons  without  a  statutory  basis.  The 
Service  has  also  admitted  to  the  United 
States  persons  who  have  been  approved 
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for  derivative  refugee  status  but  are  not 
accompanying  or  following  to  join  the 
principal  applicant,  as  required  under 
section  207(c)(2)  of  the  Act. 

Qualifying  for  Derivative  Refugee 
Status 

Section  101(a)(42)  of  the  Act  defines 
a  refugee  as  a  person  who  is  unable  or 
unwilling  to  return  to  (or  under 
circumstances  specified  by  the 
President  to  remain  in)  his  or  her 
country  of  origin  "because  of 
persecution  or  a  well-founded  fear  of 
persecution  on  account  of  race,  religion, 
nationality,  membership  in  a  particular 
social  group,  or  political  opinion."  The 
Act  provides  two  means  by  which  a 
person  may  be  admitted  to  the  United 
States  with  refugee  status.  Section 
207(c)(1)  of  the  Act  allows  the  Attorney 
General,  within  certain  numerical 
limitations  set  by  the  President,  to  admit 
to  the  United  States  as  refugees,  persons 
who  apply  for  refugee  status  from 
abroad  and  who  are  determined  to  meet 
this  definition.  Persons  who  qualify  as 
refugees  under  section  101(a)(42)  of  the 
Act  are  often  referred  to  as  principals, 
principal  refugees,  or  principal 
applicants.  Subject  to  the  numerical 
limitations  established  pursuant  to 
subsec-tions  207(a)  and  (b)  of  the  Act. 
section  207(c)(2)  entitles  eligible 
spouses  and  children,  defined  in  section 
101(b)(1)  of  the  Act  as  unmarried 
children  under  the  age  of  21,  of  any 
refugee  who  qualifies  for  admission 
under  section  207(c)(1)  of  the  Act  to  be 
admitted  with  refugee  status  if 
accompanying  or  following  to  join  the 
principal  refugee.  Spouses  and  children 
who  accompany  or  follow  to  join  a 
principal  refugee  under  section 
207(c)(2)  are  often  referred  to  as 
derivatives  or  derivative  refugees.  These 
are  the  only  means  provided  for  in  the 
Act  by  which  a  person  may  be  admitted 
with  refugee  status. 

The  plain  language  of  section 
207(c)(2)  of  the  Act  provides  for  only 
spouses  and  children  to  derive  refugee 
status  from  a  principal  refugee.  There  is 
no  basis  in  law  to  expand  the  category 
of  persons  who  may  derive  refugee 
status.  Accordingly,  persons  other  than 
spouses  and  children,  as  defined  in 
section  101(b)(1)  of  the  Act,  of  a 
principal  refugee  are  not  eligible  for 
derivative  refugee  status  and  must 
qualify  as  principal  refugees  under 
sections  101(a)(42)  and  207(c)(1)  of  the 
Act  in  order  to  be  admitted  to  the 
United  States  with  refugee  status. 

Because  section  207(c)(2)  of  the  Act 
requires  that  a  derivative  refugee 
accompany  or  follow  to  join  the 
principal  refugee,  a  person  approved  for 
derivative  refugee  status  as  the  spouse 


or  child  of  a  principal  refugee  may  not 
be  admitted  to  the  United  States  prior  to 
the  admission  of  the  principal  refugee. 

Eligibility  for  Service  Interview 

While  the  statute  is  clear  on  who  can 
derive  refugee  status,  the  Service 
realizes  there  may  be  humanitarian 
reasons  to  include  in  a  case  unit  other 
individuals  who  cannot  derive  refugee 
status,  such  as  an  elderly  parent  or  an 
unmarried  adult  son  or  daughter.  As 
these  persons  cannot  statutorily  derive 
refugee  status  from  the  principal 
applicant,  they  must  qualify  as  refugees 
in  their  own  right.  However,  such 
individuals  may  be  given  a  refugee 
interview  as  long  as  they  are  household 
members  and  are  part  of  the  same 
economic  unit  as  the  interviewed 
principal  refugee  applicant.  In  such 
cases  these  individuals  are  not  required 
to  fall  within  a  designated  processing 
priority  to  gain  access  to  the  U.S. 
refugee  program,  as  they  may  be 
accorded  the  same  priority  as  the 
principal  applicant. 

Lautenberg  Amendment 

When  processing  refugee  cases  under 
the  special  adjudication  procedures 
based  on  section  599D  of  the  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act  of 
1990.  Public  Law  101-167  dated 
November  11,  1989,  Amendment  290 
known  as  the  Lautenberg  Amendment, 
the  Service  officer  must  determine 
whether  additional  family  members 
qualify  for  category  membership  under 
the  Lautenberg  Amendment.  In  an  April 
24,  1990  memorandum,  the  Attorney 
General  specified  that  certain  persons 
who  are  not  themselves  category 
members  may  be  adjudicated  as  if  they 
were  category  members.  According  to 
this  memorandum,  persons  who  are 
members  of  the  same  household  and/or 
are  economically  dependent  on  a 
category  applicant,  are  physically 
present  with  the  category  applicant  at 
the  time  of  the  interview,  and  would  be 
traveling  with  the  category  aplicant  will 
be  considered  category  applicants  for 
purposes  of  adjudication  of  their  refugee 
claims.  Accordingly,  applications  by 
persons  who  fall  within  these  criteria 
may  be  adjudicated  under  the  reduced 
evidentiary  burden  of  the  Lautenberg 
Amendment. 

Dated:  July  28, 1998. 
Doris  Meissner, 

Commissioner.  Immigration  and 

Naturalization  Service. 

|FR  Doc.  98-21948  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  44tO-10-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Additional  Changes  to  the  General 
Records  Schedules;  Request  for 
Comments 

AGENCY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Services — Washington,  DC. 
ACTION:  Notice. 

summary:  NARA  is  required  by  44 
U.S.C.  3303a(a)  to  provide  an 
opportunity  for  public  comment  on 
proposed  records  schedules  that  will 
authorize  the  destruction  of  Federal 
records,  including  General  Records 
Schedules  issued  by  NARA  to  provide 
mandatory  disposal  authorities  for 
temporary  administrative  records 
common  to  several  or  all  Federal 
agencies  (44  U.S.C.  3303a(d)).  This 
notice  contains  the  full  text  of 
additional  proposed  changes  to  the 
General  Records  Schedules  that  were 
not  published  in  the  Federal  Register 
notice  of  August  5,  1998  |63  FR  41868]. 
This  notice  also  includes  the  rationale 
for  the  proposed  changes,  equivalent  to 
the  appraisal  report.  Consequently,  this 
notice  provides  all  available  information 
for  interested  parties  who  may  wish  to 
comment. 

DATES:  Comments  on  these  proposed 
changes  must  be  received  on  or  before 
September  16,  1998.  There  is  no 
extension  on  the  comment  period  for 
the  proposed  changes  published  in  the 
August  5,  1998,  Federal  Register  notice. 
ADDRESSES:  Comments  may  be  sent 
electronically  to  the  e-mail  address 
<records.mgt@arch2.nara.gov>.  If 
attachments  are  sent,  please  transmit 
them  in  ASCII,  WordPerfect  5.1/5.2,  or 
MS  Word  6.0.  Comments  may  also'be 
submitted  by  mail  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration.  8601  Adelphi  Road. 
College  Park,  MD  20740-6001,  or  by 
FAX  to  301-713-6852  (attn:  Marc 
Wolfe).  In  order  for  comments  to  be 
considered,  the  NARA  registration 
number  for  this  schedule — Nl-GRS-98- 
2a — must  be  included  in  a  subject  line 
or  otherwise  prominently  stated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Miller.  Director  Modern 
Records  Programs  (NWM).  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road.  College  Park,  MD 
20740-6001.  Telephone:  301-713-7110. 
E-mail:  <records.mgt@arch2.nara.gov>. 
SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
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accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA  approval,  using  the 
Standard  Form  (SF)  115.  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
the  records  to  conduct  its  business.  No 
Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  Two 
mechanisms  are  used  to  provide  that 
approval — agency  schedules  and 
General  Records  Schedules.  Agencies 
develop  and  submit  to  NARA  for 
approval  schedules  for  the  records  that 
are  unique  to  the  agency.  Once 
approved  by  the  Archivist,  the  agencies 
may  apply  the  approved  disposition 
authorities  to  the  records  for  as  long  as 
they  remain  unchanged.  To  reduce  the 
effort  required  of  agencies  in  scheduling 
all  their  records,  the  National  Archives 
and  Records  Administration  issues 
General  Records  Schedules  to  provide 
disposal  authorities  for  temporary 
administrative  records  that  are  common 
to  several  or  all  agencies. 

The  changes  described  in  this  Federal 
Register  notice  consist  of  General 
Records  Schedule  items  that  are 
currently  scheduled  with  an  indefinite 
retention,  e.g.,  "destroy  when  no  longer 
needed."  These  items  were 
inadvertently  omitted  from  the  August  5 
Federal  Register  notice. 

The  proposed  schedule,  Nl-GRS-98- 
2,  published  in  the  August  5,  1998 
notice,  is  being  amended  to  include  the 
following  provisions: 

General  Records  Schedule  9,  Travel 
and  Transportation  Records 

1.  Commercial  Freight  and  Passenger 
Transportation  Files 

e.  Unused  ticket  redemption  forms, 
such  as  SF  1170. 

Destroy  3  years  after  the  year  in  which 
the  transaction  is  completed. 

5.  Records  Relating  to  Official  Passports 

c.  Passport  registers. 
Registers  and  lists  of  agency 
personnel  who  have  official  passports. 
Destroy  when  superseded  or  obsolete. 

GRS  23,  Records  Common  to  Most 
OfHces  Within  Agencies 

1 .  Office  Administrative  Files  (See  note) 

Records  accumulated  by  individual 
offices  that  relate  to  the  internal 
administration  or  housekeeping 
activities  of  the  office  rather  than  the 
functions  for  which  the  office  exists.  In 


general,  these  records  relate  to  the  office 
organization,  staffing,  procedures,  and 
communications,  including  facsimile 
machine  logs;  the  expenditure  of  funds, 
including  budget  records;  day-to-day 
administration  of  office  personnel 
including  training  and  travel;  supplies 
and  office  services  and  equipment 
requests  and  receipts;  and  the  use  of 
office  space  and  utilities.  They  may  also 
include  copies  of  internal  activity  and 
workload  reports  (including  work 
progress,  statistical,  and  narrative 
reports  prepared  in  the  office  and 
forwarded  to  higher  levels)  and  other 
materials  that  do  not  serve  as  unique 
documentation  of  the  programs  of  the 
office. 

Destroy  when  2  years  old. 

Note:  This  schedule  is  not  applicable  to  the 
record  copies  of  organizational  charts, 
functional  statements,  and  related  records 
that  document  the  essential  organization, 
staffing,  and  procedures  of  the  office,  which 
must  be  scheduled  prior  to  disposition  by 
submitting  an  SF  115  to  NARA. 

7.  Transitory  Files 

Documents  of  short-term  interest 
which  have  no  documentary'  or 
evidential  value  and  normally  need  not 
be  kept  more  than  90  days.  Examples  of 
transitory  correspondence  are  shown 
below. 

a.  Routine  requests  for  information  or 
publications  and  copies  of  replies  which 
require  no  administrative  action,  no 
policy  decision,  and  no  special 
compilation  or  research  for  reply. 

b.  Originating  office  copies  of  letters 
of  transmittal  that  do  not  add  any 
information  to  that  contained  in  the 
transmitted  material,  and  receiving 
office  copy  if  filed  separately  from 
transmitted  material. 

c.  Quasi-official  notices  including 
memoranda  and  other  records  that  do 
not  serve  as  the  basis  of  official  actions, 
such  as  notices  of  holidays  or  charity 
and  welfare  fund  appeals,  bond 
campaigns,  and  similar  records. 

Destroy  when  3  months  old. 

8.  Tracking  and  Control  Records 

Logs,  registers,  and  other  records  used 
to  control  or  document  the  status  of 
correspondence,  reports,  or  other 
records  that  are  authorized  for 
destruction  by  the  GRS  or  a  NARA- 
approved  SF  115. 

Destroy  or  delete  when  2  years  old. 

9.  Finding  Aids  (or  Indexes! 

Indexes,  lists,  registers,  and  other 
finding  aids  used  only  to  provide  access 
to  records  authorized  for  destruction  bv 
the  GRS  or  a  NARA-approved  SF  115. ' 
EXCLUDING  records  containing 
abstracts  or  other  information  that  can 


be  used  as  an  information  source  apart 
from  the  related  records. 

Destroy  or  delete  with  the  related 
records. 

Explanation  of  Changes 

1.  GRS  9,  item  le.  Unused  ticket 
redemption  forms,  such  as  SF  1170. 
Current  disposition  instruction:  Destroy 
when  no  longer  needed  for 
administrative  use.  Revised  disposition 
instruction:  Destroy  3  years  after  the 
year  in  which  the  transaction  is 
completed. 

Three  years  is  the  basic  audit  cycle 
specified  by  the  General  Accounting 
Office  for  tho.se  records  documenting 
financial  transactions  that  are  not 
considered  site  audit  records. 

2.  GRS  9,  item  5c,  Passport  registers. 
Current  disposition  instruction:  Destroy 
when  no  longer  needed.  Revised 
disposition  instruction:  Destroy  when 
superseded  or  obsolete.  These  registers 
will  be  of  value  to  the  agency  only  as 
long  as  they  contain  current 
information.  Agencies  submit  an  annual 
report  to  the  Department  of  State  which 
lists  official  passports  issued  and 
information  concerning  control  of 
passports  issues  to  agency  personnel. 
The  register  is  another  tool  to  keep  track 
of  passports  on  hand. 

3.  GRS  23,  Item  1.  Office 
Administrative  Files.  Current 
disposition  instruction:  Destroy  when  2 
years  old,  or  when  no  longer  needed, 
whichever  is  sooner.  Revised 
disposition  instruction:  Destroy  when  2 
years  old. 

This  retention  period  will  satisfy' 
administrative  needs  and  ensure 
consistency  in  retention  among 
agencies. 

4.  GRS  23.  Item  7.  Transitory  Files. 
Current  disposition:  Destroy  when  3 
months  old.  or  when  no  longer  needed, 
whichever  is  sooner.  Revised 
disposition  instruction:  Destroy  when  3 
months  old. 

This  retention  period  will  satisfy'       _ 
administrative  needs  and  ensure 
consistency  in  retention  among 
agencies. 

5.  GRS  23,  Item  8,  Tracking  and 
Control  Records.  Current  disposition 
instruction:  Destroy  or  delete  when  no 
longer  needed.  Revised  disposition 
instruction:  Destroy  or  delete  when  2 
vears  old.  or  2  years  after  the  date  of  the 
latest  entry,  whichever  is  applicable. 

These  administrative  records  are 
comparable  to  those  covered  by  item  1 
of  this  schedule.  A  two-year  retention 
period  should  be  adequate. 

6.  GRS  23.  Item  9.  Finding  Aids  (or 
indexes).  Current  disposition 
instruction:  Destroy  or  delete  with  the 
related  records  or  sooner  is  no  longer 
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needed.  Revised  disposition  instruction: 
Destroy  or  delete  with  the  related 
records. 

Finding  aids  for  temporary  records  are 
not  needed  after  the  related  records  are 
destroyed  when  they  do  not  serve  as  an 
independent  information  resource. 
Maintenance  of  the  finding  aids  for  the 
life  of  the  related  records  will  help  the 
agency  to  make  the  records  accessible. 

Dated:  August  13.  1998. 
Michael  J.  Kurtz, 

Assistant  Archivist  for  Records  Serv/ce-. — 
Washington.  DC. 

(FR  Doc.  98-22221  Filed  8-14-98:  8:45  am] 
BtLUNG  CODE  7S1S-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Science  Foundation. 
action:  Notice. 


TITLE  OF  collection:  Survey  of 
Industrial  Research  and  Development 
(OMB  Control  No,  3145-0027). 
SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13 
(44  U.S.C.  3501  et  seq.).  and  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 
inviting  the  general  public  or  other 
Federal  agencies  to  comment  on  this 
proposed  continuing  information 
collection. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  or  for  a  copv  of  the 
collection  instrument  and  instructions 
contact  Ms.  Mary  Lou  Higgs,  Acting 
Clearance  Officer,  via  surface  mail: 
National  Science  Foundation.  ATTN: 
NSF  Reports  Clearance  Officer.  Suite 
295,  4201  Wilson  Boulevard.  Arlington. 
VA  22230:  telephone  (703)  306-2063:  e- 
mail  mlhiggs@nsf.gov,  or  FAX  (703) 
306-0201. 

SUPPLEMENTARY  INFORMATION: 

1.  Abstract 

The  proposed  continuing  information 
collection  involves  the  estimation  of  the 
expenditures  on  research  and 
development  performed  within  the 
United  States  by  industrial  firms.  A  mail 
survey,  the  Survey  of  Industrial 
Research  and  Development,  has  been 
conducted  annually  since  1953. 
Industry  accounts  for  over  70  percent  of 
total  U.S.  R&D  each  year  and  since  its 
inception,  the  survey  has  provided 
continuity  of  statistics  on  R&D 
expenditures  by  major  industry  groups 
and  by  source  of  funds.  The  survey  is 


the  industrial  component  of  the  NSF 
statistical  program  that  seeks  to 
"provide  a  central  clearinghouse  for  the 
collection,  interpretation,  and  analysis 
of  data  on  the  availability  of,  and  the 
current  and  projected  need  for, 
scientific  and  technical  resources  in  the 
United  States,  and  to  provide  a  source 
of  information  for  policy  formulation  by 
other  agencies  of  the  Federal 
government"  as  mandated  in  the 
National  Science  Foundation  Act  of 
1950.  Statistics  from  the  survey  are 
published  in  NSF's  annual  publication 
series  Research  and  Development  in 
Industry.  The  proposed  collection  will 
continue  the  survey  for  three  years. 

2.  Expected  Respondents 

The  survey  will  be  mailed  to  a 
statistical  sample  of  approximately 
23,400  companies  to  collect  information 
on  the  amount  and  sources  of  funds  for 
and  character  of  R&D  performed  and 
contracted  out  by  industrial  firms,  and 
information  on  sales  and  employment  of 
the  firms  themselves. 

3.  Burden  on  the  Public 

To  minimize  burden,  over  90-percent 
of  the  companies  selected  for  the  Survey 
of  Industrial  Research  and  Development 
are  asked  to  respond  to  the  Form  RD- 
lA,  the  abbreviated  version  of  the  basic 
survey  questionnaire,  Form  RD-1. 
Further,  only  companies  with  five  paid 
employees  or  more  are  asked  to 
participate  in  the  survey  and  extensive 
use  is  made  of  the  descriptive  codes  and 
information  on  the  establishment  list 
that  is  the  source  of  the  survey  sample 
to  avoid  sampling  firms  in  industries 
that  traditionally  do  not  perform  R&D. 
NSF,  with  input  from  the  Bureau  of  the 
Census,  the  collection  and  compiling 
agent  for  the  survey,  estimates  that  the 
average  annual  reporting  and  record 
keeping  burden  on  each  Form  RD-IA 
respondent  will  be  1  hour  and  on  Form 
RD-1  respondents  will  be  15  hours.  The 
total  annual  burden  is  estimated  at 
43,000  hours,  calculated  as  follows: 

RD-IA  respondents:  22,000 
respondents  x  1  response  x  1  burden 
hour=22,000  hours/year. 

RD-1  respondents:  1,400  respondents 
X  1  response  x  15  burden  hours=21,000 
hours/year. 

All  respondents: 
22,000+21,000=43,000  burden  hours/ 
year  during  1999,  2000,  and  2001. 

Comments  Requested 

Dates:  NSF  should  receive  written 
comments  on  or  before  October  16, 
1998. 

Addresses:  Submit  written  comments 
to  Ms.  iMary  Lou  Higgs,  Acting 
Clearance  Officer,  through  surface  mail 


at:  National  Science  Foundation,  ATTN: 
NSF  Reports  Clearance  Officer,  Suite 
295,  4201  Wilson  Boulevard.  Arlington, 
VA  22230;  through  e-mail  to 
mlhiggs@nsf.gov:  or  via  FAX  (703)  306- 
0201. 

Special  Areas  for  Review:  NSF 
especially  request  comments  on: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Foundation,  including  whether  the 
information  will  have  utility; 

(b)  the  accuracy  of  the  Foundation's 
estimate  of  the  burden  of  the  proposed 
collection  of  information; 

(c)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  e.g.,  permitting 
submission  of  responses  through  the  use 
of  automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques. 

Dated:  August  12,  1998. 
Mary  Lou  Higgs, 
Acting  NSF  Clearance  Officer. 
[FR  Doc.  98-22007  Filed  8-14-98;  8:45  am) 

BILLING  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (OMB) 
Review 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 


SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection: 

—10  CFR  Part  35,  Medical  Use  of 
Byproduct  Material 

—NRC  Form  313  Application  for 
Material  License,  and  Supplemental 
Forms,  NRC  Form  313A,  Training  and 
Experience,  and  NRC  Form  313B, 
Preceptor  Statement 

3.  The  form  number  if  applicable: 
NRC  Form  313,  313A  and  313B. 

4.  How  often  the  collection  is 
required:  Reports  of  medical  events; 
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doses  to  an  embryo/fetus  or  nursing 
child,  or  leaking  sources  are  reportable 
on  occurrence.  An  organization  desiring 
to  become  a  certifying  entity  must 
tender  an  application  upon  intent. 

5.  Who  will  be  required  or  asked  to 
report:  Physicians  and  medical 
institutions  holding  an  NRC  license 
authorizing  the  administration  of 
byproduct  material  or  radiation 
therefrom  to  humans  for  medical  use. 

6.  An  estimate  of  the  number  of 
responses:  93,966  (26,850  NRC 
licensees,  67,116  Agreement  State 
licensees).  In  addition,  4  new 
organizations  are  expected  to  apply  to 
become  certifying  entities  and  35  will  be 
required  to  submit  modified  procedures. 

7.  The  estimated  number  of  annual 
respondents:  1,902  NRC  licensees  and 
4,755  Agreement  State  licensees. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  Part  35:  877,807 
hours  (251,192  hours  for  NRC  licensees, 
626,381  hours  for  Agreement  State 
licensees,  and  234  hours  for  certifying 
organizations)  (an  average  of  132  hours 
per  licensee).  In  addition,  there  is  a  one- 
time burden  of  2,956  hours  for  certifying 
organizations  to  submit  new  or  modified 
procedures.  NRC  Form  313:  68 
additional  hours  (48  hours  for  NRC 
licensees  and  20  hours  for  Agreement 
State  licensees). 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L.  104-13  applies: 
Applicable 

10.  Abstract:  10  CFR  Part  35, 
"Medical  Use  of  Byproduct  Material,"  is 
being  restructured  into  a  risk-informed 
performance-based  regulation.  The 
proposed  rule  contains  mandatory 
requirements  that  apply  to  NRC 
licensees  authorized  to  administer 
byproduct  material  or  radiation 
therefrom  to  humans  for  medical  use.  In 
addition,  requirements  are  being  added 
for  organizations  desiring  to  be 
recognized  by  NRC  as  certifying 
organizations. 

The  information  in  the  required 
reports  and  records  is  used  by  the  NRC 
to  ensure  that  public  health  and  safety 
is  protected,  and  that  the  possession  and 
use  of  byproduct  material  is  in 
compliance  with  the  license  and 
regulatory  requirements. 

Submit,  by  September  16,  1998, 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 


4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street,  N\V 
(lower  level),  Washington.  DC.  The 
proposed  rule  indicated  in  "The  title  of 
the  information  collection"  is  or  has 
been  published  in  the  Federal  Register 
within  several  days  of  the  publication 
date  of  this  Federal  Register  Notice. 
Instructions  for  accessing  the  electronic 
OMB  clearance  package  for  the 
rulemaking  have  been  appended  to  the 
electronic  rulemaking.  Members  of  the 
public  may  access  the  electronic  OMB 
clearance  package  by  following  the 
directions  for  electronic  access  provided 
in  the  preamble  to  the  titled  rulemaking. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by 
September  16,  1998: 
Erik  Godwin,  Office  of  Information  and 

Regulatory  Affairs  (3150-0010.  and 

-0120),  NEOB-10202,  Office  of 

Management  and  Budget,  Washington 

DC  20503 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

Tne  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville.  Maryland,  this  nth  day 
of  August  1998. 

For  the  Nuclear  Regulatory'  Commission 
Beth  St.  Mary. 

Acting  NRC  Clearance  Officer,  Office  of  the 
Chief  Information  Officer. 
|FR  Doc.  98-22085  Filed  8-14-98;  8:45  am] 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 


1 .  Type  of  submission:  Revision. 

2.  The  title  of  the  information 
collection: 

10  CFR  35.32  and  35.33  "Quality 

Management  Program  and 

Misadministrations" 

3   The  form  number  if  applicable:  Not 
Applicable. 

4.  How  often  the  collection  is 
required: 

For  quality  management  program 
(QMP): 

Reporting:  New  applicants  for 
medical  use  licenses,  who  plan  to  use 
byproduct  material  in  limited  diagnostic 
and  therapy  quantities  under  Part  35, 
must  develop  a  written  QMP  and  submit 
a  copy  of  it  to  NRC.  When  a  new 
modality  involving  therapeutic 
quantities  of  byproduct  material  is 
added  to  an  existing  license,  current 
licensees  must  submit  QMP 
modifications. 

This  ICR  burden  estimate  is  inflated 
by  the  one-time  cost  for  the 
development  and  submission  of  QMPs 
for  approximately  2000  Agreement 
States  licensees  in  the  ten  Agreement 
States  who  have  not  adopted  the  rule 
and  are  not  required  to. 

Recordkeeping:  Records  of  written 
directives,  administered  dose  or  dosage, 
annual  review,  and  recordable  events, 
for  3  years. 

For  Misadministrations: 

Reporting:  Whenever  a 
misadministration  occurs. 

Recordkeeping:  Records  of 
misadministrations  for  5  years. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  Part  35  licensees  who  use 
byproduct  material  in  limited  diagnostic 
and  therapetffic  ranges  and  similar  type 
of  licensees  regulated  by  Agreement 
States. 

6.  An  estimate  of  the  number  of 
responses:  3,194. 

7.  The  estimated  number  of  annual 
respondents:  6300  (for  both  reporting 
and  recordkeeping). 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  34,743  hours  for 
applicable  licensees  (Reporting:  24,400 
Hrs/yr,  and  Recordkeeping:  10.343  Hrs/ 
yr,  or  an  average  of  5.5  hrs  per  licensee). 

9.  An  indication  of  whether  Section 
3507(dl,  Pub.  L.  104-13  applies:  Not 
Applicable. 

10.  Abstract:  In  the  medical  use  of 
byproduct  material,  there  have  been 
instances  where  byproduct  material  was 
not  administered  as  intended  or  was 
administered  to  a  wrong  individual, 
which  resulted  in  unnecessary- 
exposures  or  inadequate  diagnostic  or 
therapeutic  procedures.  The  most 
frequent  causes  of  these  incidents  were: 
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insufficient  supervision,  deficient 
procedures,  failure  to  follow 
procedures,  and  inattention  to  detail.  In 
an  effort  to  reduce  the  frequency  of  such 
events,  the  NRC  requires  licensees  to 
implement  a  quality  management 
program  (§  35.32)  to  provide  high 
confidence  that  byproduct  material  or 
radiation  from  byproduct  material  will 
be  administered  as  directed  by  an 
authorized  user  physician. 

Collection  of  tnis  information  enables 
the  NRC  to  ascertain  whether 
misadministrations  are  investigated  by 
the  licensee  and  that  corrective  action  is 
taken.  Additionally,  NRC  has  a 
responsibility  to  inform  the  medical 
community  of  generic  issues  identified 
in  the  NRC  review  of 
misadministrations. 

On  May  6.  1998,  an  invitation  to 
comment  on  the  information  collection 
requirements  for  10  CFR  35.32  and 
35.33  was  published  in  the  Federal 
Register  (63  PR  25098).  NRC  received 
two  responses.  The  NRC  is  evaluating 
the  reporting  and  recordkeeping 
requirements  associated  with  this 
clearance  as  part  of  NRC's  efforts  to 
revise  10  CFR  Part  35,  "Medical  Use  of 
Byproduct  Material,"  in  its  entirety,  The 
proposed  rule  is  expected  to  be 
published  for  comment  in  August  1998. 
The  comments  received  in  response  to 
the  May  1998  Federal  Register  notice 
will  be  considered  during  development 
of  the  final  rule. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room. 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov)  under  the  FedVVorld 
collection  link  on  the  home  page  tool 
bar.  The  document  will  be  available  op 
the  NRC  home  page  site  for  60  days  after 
the  signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by 
September  16,  1998:  Erik  Godwin, 
Office  of  Information  and  Regulatory 
Affairs  (3150-0171),  NEOB-10202,  " 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

Tne  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  August  1998. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton. 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

[PR  Doc.  98-22086  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  7S9(M>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-413  and  50-414] 

Duke  Energy  Corporation;  Notice  of 
Consideration  of  Issuance  of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-35 
and  NPF-52,  issued  to  Duke  Energy 
Corporation  (the  licensee),  for  operation 
of  the  Catawba  Nuclear  Station.  Units  1 
and  2,  located  in  York  County,  South 
Carolina. 

The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS), 
deleting  Surveillance  Requirement 
4.8. 1.1. 2. i. 2.  This  requires  the 
performance,  every  10  years,  of  a 
pressure  test  of  those  portions  of  the 
diesel  fuel  oil  system  designed  to 
Section  III,  subsection  ND  of  the 
American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code  (ASME  Code)  at  a  test 
pressure  equal  to  110  percent  of  the 
system  design  pressure.  This 
requirement  is  in  conflict  with  a  relief 
granted  by  the  staff  on  February  13, 
1995,  authorizing  the  licensee  to 
implement  the  alternative  rules  of 
ASME  Section  XI,  Code  Case  N-^98-1. 
Code  Case  N-498-1  permits  the  use  of 
VT-2  visual  examination  in  conjunction 
with  a  system  pressure  test  on  Class  3 
systems  in  lieu  of  hydrostatic  testing. 
The  deletion  of  TS  4.8.1.1.2.1.2  would 
remove  such  conflict. 

The  licensee  requested  approval  on  an 
exigent  basis  pursuant  to  its  request  for 
enforcement  discretion.  The  staff 
verbally  granted  the  enforcement 
discretion  on  August  6,  1998,  and 
affirmed  it  by  a  subsequent  notice  of 
enforcement  discretion  (NOED)  letter 
dated  August  7,  1998.  The  NOED  stated 
that  the  enforcement  discretion  is  in 
effect  until  the  issuance  of  amendments 
to  revise  TS  4.8.1.1.2.1.2.  The  staff 
intends  to  issue  such  amendments 
within  4  weeks  of  the  NOED  letter.  This 
issuance  schedule  would  not  be 
accommodated  by  the  normal  30-day 
notice  to  the  public. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 


must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

First  Standard 

Implementation  of  this  amendment  would 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Approval  of  this 
amendment  will  have  no  significant  effect  on 
accident  probabilities  or  consequences.  The 
diesel  generator  fuel  oil  system  is  not  an 
accident  initiating  system;  therefore,  there 
will  be  no  impact  on  any  accident 
probabilities  by  the  approval  of  this 
amendment.  Each  unit's  diesel  generator  fuel 
oil  system  is  currently  fully  capable  of 
meeting  its  design  basis  accident  mitigating 
function.  Therefore,  there  will  be  no  impact 
on  any  accident  consequences. 

Second  Standard 

Implementation  of  this  amendment  would 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  No  new  accident 
causal  mechanisms  are  created  as  a  result  of 
NRC  approval  of  this  amendment  request.  No 
changes  are  being  made  to  the  plant  which 
will  introduce  any  new  accident  causal 
mechanisms.  This  amendment  request  does 
not  impact  any  plant  systems  that  are 
accident  initiators,  since  the  diesel  generator 
fuel  oil  system  is  an  accident  mitigating 
system. 

Third  Standard 

Implementation  of  this  amendment  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Margin  of  safety  is  related 
to  the  confidence  in  the  ability  of  the  fission 
product  barriers  to  perform  their  design 
functions  during  and  following  an  accident 
situation.  These  barriers  include  the  fuel 
cladding,  the  reactor  coolant  system,  and  the 
containment  system.  The  performance  of 
these  fission  product  barriers  will  not  be 
impacted  by  implementation  of  this  proposed 
amendment.  The  diesel  generator  fuel  oil 
system  for  each  unit  is  already  capable  of 
performing  as  designed.  No  safety  margins 
will  be  impacted. 

Based  upon  the  preceding  analysis.  Duke 
Energy  [Corporation]  has  concluded  that  the 
proposed  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
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standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  16,  1998,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendments 
to  the  subject  facility  operating  license 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 


which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington.  DC,  and  at  the  local  public 
document  room  located  at  the  York 
County  Library,  138  East  Black  Street. 
Rock  Hill,  South  Carolina.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 


those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendments  are  issued  before 
the  expiration  of  the  30-day  hearing 
period,  the  Commission  will  make  a 
final  determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendments. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555^001,  and  to  Mr. 
Paul  R.  Newlon,  Legal  Department 
(PB05E),  Duke  Energy  Corporation,  422 
South  Church  Street,  Charlotte,  North 
Carolina.  28242,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 


43964 


Federal  Register/Vol.  63.  No.  158 /Monday.  August  17,  1998 /Notices 


Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(IWv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  August  6,  1998. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NVV..  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  York  County  Library,  138  East  Black 
Street,  Rock  Hill,  South  Carolina. 

Dated  at  Rockville,  .Maryland,  this  11th  day 
of  August  1998 

For  the  Nuclear  Regulatory  Commission. 
Peter  S.  Tam, 

Senior  Project  Manager.  Project  Directorate 
11-2.  Division  of  Reactor  Projects— l/II.  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc   98-22081  Filed  8-14-98;  8:45  am] 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-423] 

Northeast  Nuclear  Energy  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
49  issued  to  Northeast  Nuclear  Energy 
Company  (the  licensee)  for  operation  of 
Millstone  Nuclear  Power  Station,  Unit 
3,  located  in  New  London  County, 
Connecticut. 

The  latest  Millstone  Unit  No.  3  steam 
generator  tube  inspection  began  on 
September  24,  1996,  and  was  complete 
on  October  1.  1996.  The  inspection 
results  placed  the  steam  generators  in 
category  C-2.  Technical  Specification 
Surveillance  4. 4. 5. 3. a  establishes  an 
allowable  inspection  interval  of  24 
calendar  months.  Without  an  extension 
of  the  interval.  Millstone  Unit  No.  3 
must  shut  down.prior  to  September  24, 
1998.  This  proposed  amendment  would 
request  a  one-time  extension  to  the 
surveillance  interval  until  the  next 
refueling  outage. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  19.54.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 


amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

The  proposed  revision  does  not  involve  a 
(significant  hazards  consideration!  because 
the  revision  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

This  proposed  revision  to  Technical 
Specification  4. 4. 5. 3. a  for  a  one  time 
extension  to  the  surveillance  interval  until 
the  next  refueling  outage  will  not  increase 
the  potential  to  impact  steam  generator  tube 
integrity  by  allowing  a  steam  generator  tube 
to  be  degraded  and  go  undetected.  The  only 
active  damage  mechanism,  affecting  the 
steam  generator  tubes  is  vibration  wear 
adjacent  to  an  antivibration  bar  that  occurs 
during  power  operation.  Since  this 
surveillance  interval  extension  will  not 
increase  the  actual  plant  operating  time,  the 
vibration  wear  will  not  be  increased.  If  there 
is  no  increase  in  tube  degradation,  there  will 
be  no  increase  in  the  probability  of 
occurrence  or  consequence  of  a  Steam 
Generator  Tube  Rupture.  The  failure  of  a 
Steam  Generator  tube  is  evaluated  within 
Final  Safety  Analyses  Report  Section  15.6.3 
and  fully  bounds  this  proposed  surveillance 
interval  extension. 

Thus  it  is  concluded  that  the  proposed 
revision  does  not  involve  a  significant 
increase  in  the  probability  or  consequence  of 
an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

This  proposed  revision  to  the  surveillance 
interval  does  not  change  the  operation  of  any 
plant  system  or  component  during  normal  or 
accident  conditions.  The  Final  Safety 
Analyses  Report  evaluation  for  a  failure  of  a 
Steam  Generator  tube  bounds  this  proposed 
surveillance  interval  extension. 

Thus,  this  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  revision  to  Technical 
Specification  4. 4. 5. 3. a  for  a  one  time 
extension  to  the  surveillance  interval  until 
the  next  refueling  outage  will  not  deviate 
from  the  guidance  of  Reg  (Regulatory!  Guide 
1.121.  The  active  damage  mechanism 
resulting  in  Steam  Generator  tube 
degradation  currently  experienced  at 
Millstone  Unit  No.  3  has  been  primarily  anti- 
vibration  bar  wear  and  is  dependent  on 


power  operation.  Since  this  extension  will 
not  increase  the  actual  plant  operating  time. 
the  vibration  wear  will  not  be  increased. 

Thus,  it  is  concluded  that  the  proposed 
revision  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Fhnt  North.  11545  Rockville 
Pike.  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  16,  1998.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
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affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Learning 
Resources  Center,  Three  Rivers 
Community-Technical  College,  574  New 
London  Turnpike,  Norwich, 
Connecticut,  and  at  the  VVaterford 
Library,  ATTN:  Vince  Juliano,  49  Rope 
Ferry  Road,  Waterford,  Connecticut.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 


litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission. 


Washington,  DC  20555-0001,  and  to 
Lillian  M.  Cuoco,  Esq..  Senior  Nuclear 
Counsel,  Northeast  Utilities  Ser\'ice 
Company.  P.O.  Box  270.  Hartford, 
Connecticut  06141-0270,  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(l)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  6,  1998. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington.  DC.  and  at  the 
local  pubhc  document  room  located  at 
the  Learning  Resources  Center.  Three 
Rivers  Community-Technical  College, 
574  New  London  Turnpike,  Norwich, 
Connecticut,  and  at  the  Waterford 
Library,  ATTN:  Vince  Juliano,  49  Rope 
Ferry  Road,  Waterford,  Connecticut. 

Dated  at  Rockville.  Maryland,  this  11th  day 
of  August  1998. 

For  the  Nuclear  Regulaton'  Cominission. 
Stephen  Dembek, 

Project  Manager.  Special  Projects  Office — 
Licensing.  Office  of  Muclear  Reactor 
Regulation. 
IFR  Doc.  98-22080  Filed  8-14-98;  8:45  ami 

HLUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  ^4os.  50-282  and  50-306] 

Norttiem  States  Power  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  DPR-42  and  DPR-60; 
Proposed  no  Significant  Hazards 
Consideration  Determination,  and 
Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulator)' 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  DPR-42  and 
DPR-60  issued  to  Northern  States  Power 
Company  (the  licensee)  for  operation  of 
the  Prairie  Island  Nuclear  Generating 
Plant,  Units  1  and  2,  located  in  Goodhue 
County,  Minnesota. 

The  proposed  amendments  would 
allow  a  design  modification  to  the 
existing  Anticipated  Transient  Without 
Scram  (ATWS)  Mitigation  System 
Actuation  Circuitry  (AMSAC).  The 
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design  modification  would  install  a 
Diverse  Scram  System  (DSS)  designed  to 
meet  the  requirements  of  a  DSS 
described  by  10  Code  of  Federal 
Regulations'dO  CFR)  50.62  (ATWS 
Rule)  for  non-Westinghouse  designed 
plants  and  make  major  modifications  to 
the  existing  AMSAC. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  bv  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  operation  of  the  facility  with  the 
proposed  amendment|s|  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  affect  two  systems 
which  are  contributors  to  initiating  events  for 
previously  evaluated  anticipated  operational 
occurrences.  These  systems  are  rod  control 
and  turbine  generator.  The  AMSAC  also 
affects  the  au.xiliar>'  feedwater  system.  The 
interaction  of  the  AM.S,^C/DSS  with  these 
systems  will  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  addition  of  anothei  means  of  initiating 
a  signal  to  cause  rods  to  drop  into  the  core 
introduces  an  increased  probability  for  an 
RCCA  (rod  cluster  control  assembly] 
Misalignment  event  (USAR  (Updated  Safety 
Analysis  Report  section)  14  4.3).  Because  the 
AMSAC/DSS  circuitry  has  been  designed  to 
minimize  spurious  actuations,  this  increased 
probability  is  not  significant.  In  addition, 
because  the  AMSAC/DSS  circuitry  is 
designed  to  provide  a  signal  to  each  rod 
control  power  cabinet  resulting  in  the 
cancellation  of  gripper  coil  current  for  all 
rods  powered  from  that  cabinet,  the 
probability  of  dropping  a  single  rod  of 
sufficiently  small  worth  not  to  trigger  the 
negative  rate  reactor  trip  is  not  significant. 
Previous  analysis  has  indicated  that  more 
than  one  rod  dropping  into  the  core  at  the 
same  time  will  trigger  the  negative  rate 
reactor  trip. 

The  addition  of  another  means  of  initiating 
a  signal  to  cause  a  turbine  trip  introduces  an 
increased  probability  for  an  event  nearly 
identical  to  a  Loss  of  External  Electrical  Load 


event  (USAR  14.4.9).  Because  the  AMSAC/ 
DSS  circuitrv'  has  been  designed  to  minimize 
spurious  actuations,  this  increased 
probability  is  not  significant. 

The  addition  of  another  means  of  initiating 
a  signal  to  start  auxiliary  feedwater  flow  to 
the  steam  generators  introduces  an  increased 
probability  for  an  event  similar  to  an 
Excessive  Heat  Removal  Due  to  Feedwater 
System  Malfunction  event  (USAR  14.4.6) 
though  greatly  reduced  in  magnitude. 
Because  the  flow  capacity  of  the  auxiliary' 
feedwater  system  is  much  less  than  the  flow 
capacity  of  the  main  feedwater  system,  the 
consequences  of  any  spurious  actuation  of 
the  auxilian,-  feedwater  system  are  bounded 
by  the  Feedwater  System  Malfunction  event. 
In  addition,  because  the  AMSAC/DSS 
circuitry  has  been  designed  to  minimize 
spurious  actuations  the  increased  probability 
of  this  "event  of  negligible  consequence"  is 
not  significant. 

2.  Does  operation  of  the  facility  with  the 
proposed  amendmentjsj  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated? 

The  .-VMSAC/DSS  is  an  instrumentation 
svstem  that  is  separated  and  isolated  from  the 
reactor  protection  system.  The  AMSAC/DSS 
may  initiate  a  spurious  signal  which  results 
in  tripping  the  turbine  generator,  dropping 
some  or  all  control  rods  into  the  core,  starting 
auxiiiarv'  feedwater  flow  to  the  steam 
generators,  or  any  combination  of  these 
events.  Individually  and  in  combination 
these  events  are  well  understood  and  have 
been  previously  analyzed.  Review  of  this 
modification  does  not  indicate  that  it  will 
create  the  possibility  for  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  operation  of  the  facility  with  the 
proposed  amendmentls]  involve  a  significant 
reduction  in  a  margin  of  safety? 

Deterministic  analyses  have  demonstrated 
that  the  proposed  AMSAC/DSS  will  preserve 
all  safety  margins  inherent  in  the  fuel 
cladding  and  the  RCS  [reactor  coolant 
system]  boundary-  during  postulated  ATWS 
events. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 


Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville.  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  16.  1998,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the 
Minneapolis  Public  Library.  Technology 
and  Science  Department,  300  Nicollet 
Mall,  Minneapolis,  Minnesota  55401.  If 
a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
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Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 


limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  inter\'ene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  N\V., 
Washington,  DC,  by  close  of  business  on 
the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulator\'  Commission,  Washington, 
DC  20555^001,  and  to  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts,  and  Trowbridge. 
2300  N  Street.  NW,  Washington.  DC 
20037,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  27,  1998,  as 
supplemented  July  14,  1998,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street. 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Minneapolis  Public  Library,  Technology 
and  Science  Department,  300  Nicollet 
Mall,  Minneapolis,  Minnesota  55401. 

Dated  at  Rockville,  Maryland,  this  11  th  day 
of  August  1998. 


For  the  Nuclear  Regulatory  Commission. 
Tae  Kim, 

Senior  Project  Manager.  Project  Directorate 
lll-l.  Division  of  Reactor  Projects— 1II/I\'. 
Office  of  Nuclear  Reactor  Regulation. 

|FR  Doc.  98-22082  Filed  8-14-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Company,  Haddam  Neck  Plant; 
Environmental  Assessment  and 
Finding  of  no  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC] 
is  considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facilitv  Operating  License 
No.  DPR-61.  a  license  held  by  the 
Connecticut  Yankee  Atomic  Power 
Company  (CYAPCO  or  the  licensee). 
The  exemption  would  apply  to  the 
Haddam  Neck  Plant  (HNP),'a 
permanently  shutdown  and  defueled 
plant  located  at  the  CYAPCO  site  in 
Middlesex  County,  Connecticut. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  exemption  would 
modify  emergency  response  plan 
requirements,  in  response  to  the 
permanently  shutdown  and  defueled 
status  of  the  Haddam  Neck  facility. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
May  30.  1997.  as  supplemented  or 
modified  by  letters  of  September  19, 
September  26,  October  21,  and 
December  18,  1997.  and  January  22. 
March  25,  June  19,  and  July  31.'  1998. 
The  requested  action  would  grant  an 
exemption  from  certain  requirements  of 
10  CFR  50.54(q)  to  discontinue  offsite 
emergency  planning  activities  and 
reduce  the  scope  of  onsite  emergency 
planning. 

The  Need  for  the  Proposed  Action 

By  letter  dated  December  5.  1996.  the 
licensee  submitted  certifications  that  it 
had  permanently  ceased  operations  at 
HNP  and  that  all  fuel  had  been 
permanently  removed  from  the  reactor. 
In  accordance  with  10  CFR  50.82(a)(2). 
upon  docketing  of  the  certifications. 
CYAPCO  was  no  longer  authorized  to 
operate  the  reactor  or  to  retain  fuel  in 
the  reactor  vessel.  In  this  permanently 
shutdown  and  defueled  condition,  the 
facility  poses  a  reduced  risk  to  public 
health  and  safety.  Because  of  this 
reduced  risk,  certain  provisions  of  10 
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CFR  50.54(q)  are  no  longer  required.  An 
exemption  is  required  from  portions  of 
10  CFR  50.54(q)  to  allow  the  licen,see  to 
implement  a  revised  Defueled 
Emergency  Plan  (DEP)  that  is 
appropriate  for  the  permanently 
shutdown  and  defueled  reactor  facility. 

Environmental  Impact  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action.  The 
Commission  cx)ncludes  that  e.xemptions 
from  certain  portions  of  10  CFR  .50.54(q) 
are  acceptable  given  the  reduced  risk 
and  reduced  consequences  of  an 
accident  occurring  at  a  permanently 
defueled  reactor  site  with  a  substantially 
reduced  decay  heat  load  produced  by 
the  spent  fuel  held  in  storage. 

The  proposed  change  will  not 
increase  the  probability  or  consequences 
of  accidents,  no  changes  are  being  made 
in  the  types  of  effluents  that  may  be 
released  off-site,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
exposure.  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 
With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  propo.sed  action,  any  alternative 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  The 
principal  alternative  to  the  action  would 
be  to  deny  the  request  (no-action 
alternative).  Denial  of  the  exemption 
request  would  not  change  any  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  final  environmental  statement 
related  to  operation  of  HNP  issued  in 
October  1973. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy. 
on  August  5,  1998,  the  NRC  staff 
consulted  with  Mr.  D.  Galloway  of  the 
State  of  Connecticut.  Department  of 
Environmental  Protection,  regarding  the 


environmental  impact  of  the  proposed 
action.  The  NRC  staff  and  the  State 
official  discussed  the  proposed  issuance 
of  the  exemption.  The  State  official  did 
not  object  to  issuance  of  the  exemption. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letters,  dated 
May  30,  September  19,  September  26, 
October  21,  and  December  18,  1997,  and 
January  22,  March  25,  June  19.  and  July 
31,  1998,  which  are  available  for  public 
review  at  the  NRC's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NVV.  Washington,  DC,  and  at  the 
Local  Public  Document  Room  at  the 
Russell  Public  Library,  123  Broad  Street, 
Middletown,  Connecticut  06457. 

Dated  at  Roclcville,  Maryland,  this  11th  dav 
of  August  1998. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss. 

Director.  Non-Power  Reactors  and 
Decommissioning  Project  Directorate. 
Division  of  Reactor  Program  Management. 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  98-22084  Filed  8-14-98:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-309] 

Maine  Yankee  Atomic  Power  Company, 
Maine  Yankee  Atomic  Power  Station; 
Environmental  Assessment  and 
Finding  of  no  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
No.  DPR-36,  a  license  held  by  the 
Maine  Yankee  Atomic  Power  Company 
(MYAPCo  or  the  licensee).  The 
exemption  would  apply  to  the  Maine 
Yankee  Atomic  Power  Station,  a 
permanently  shutdown  plant  located  at 
the  MYAPCo  site  in  Lincoln  County, 
Maine. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  exemption  would 
modify  emergency  response  plan 
requirements  due  to  the  permanently 


shutdown  and  defueled  status  of  the 
Maine  Yankee  facility. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
November  6.  1997,  as  supplemented  by 
letter  dated  June  29,  1998.  The 
requested  action  would  grant  an 
exemption  from  certain  requirements  of 
10  CFR  50.54(q)  to  discontinue  offsite 
planning  activities  and  reduce  the  scope 
of  onsite  emergency  planning. 

The  Need  for  the  Proposed  Action 

Maine  Yankee  was  shut  down  in 
December  1996.  By  letter  dated  August 
7,  1997,  the  licensee  informed  the 
Commission  that  it  had  decided  to 
permanently  cease  operations  at  Maine 
Yankee  Atomic  Power  Station  and  that 
all  fuel  had  been  permanently  removed 
from  the  reactor.  In  accordance  with  10 
CFR  50.82(a)(2).  upon  docketing  of  the 
certifications  in  the  letter  of  August  7. 
1997,  the  facility  operating  license  no 
longer  authorizes  MYAPCo  to  operate 
the  reactor  and  to  load  fuel  in  the 
reactor  vessel.  In  this  permanently 
shutdown  condition,  the  facility  poses  a 
reduced  risk  to  public  health  and  safety. 
Because  of  this  reduced  risk,  certain 
requirements  of  10  CFR  50.54(q)  are  no 
longer  required.  An  exemption  is 
required  from  portions  of  10  CFR 
50.54(q)  to  allow  the  licensee  to 
implement  a  revised  Defueled 
Emergency  Plan  that  is  appropriate  for 
the  permanently  shutdown  and 
defueled  reactor  facility. 

Environmental  Impact  of  the  Proposed 
Action 

The  Commission  has  concluded  that 
the  granting  of  the  exemption  will  not 
increase  the  probability  or  consequences 
of  accidents,  no  changes  are  being  made 
in  the  types  of  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
exposure.  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the    ■ 
Commission  concludes  that  there  are  no 
significant  non-radiological  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  action,  any  alternative 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  The 
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principal  alternative  to  the  action  would 
be  to  deny  the  request  (no-action 
alternative).  Denial  of  the  exemption 
request  would  result  in  no  change  in 
current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  Operation  of  Maine  Yankee 
Atomic  Power  Station  (July  1972). 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  July  31,  1998,  the  NRC  staff 
consulted  with  Mr.  Patrick  Dostie  of  the 
State  of  Maine,  Department  of  Human 
Services,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letters,  dated 
November  6,  1997,  and  June  29,  1998, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  D.C., 
and  at  the  Local  Public  Document  Room 
at  the  Wiscasset  Public  Library,  High 
Street,  Post  Office  Box  367,  Wiscasset, 
Maine  04578. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  August  1998. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 
Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  98-22083  Filed  8-14-98;  8:45  am] 
BILLING  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Enei^y  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
September  2—4,  1998,  in  Conference 


Room  T-2B3,  11545  Rockville  Pike. 
Rockville,  Maryland.  The  date  of  this 
meeting  was  previously  published  in 
the  Federal  Register  on  Thursday, 
November  20,  1997  (62  FR  62079). 

Wednesday,  September  2, 1998 

8:30  A.M.— 8:45  A.M.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting. 

8:45  A.M.— 10:15  A.M.:  Power  Level 
Increase  Request  for  the  Edwin  I.  Hatch 
Nuclear  Plant,  Units  1  and  2  (Open/ 
Closed) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  Southern 
Nuclear  Operating  Company  (SNOC) 
and  the  NRC  staff  regarding' the  SNOC's 
application  for  a  power  level  increase  of 
8%  for  the  Edwin  I.  Hatch  Nuclear 
Plant,  Units  1  and  2. 

(Note:  A  portion  of  this  session  mav  be 
closed  to  discuss  General  Electric  Nuclear 
Energy  proprietary,'  information.) 

10:30  A.M.— 12:00  Noon:  Impact  of 
the  Probabilistic  Risk  Assessment  (PRA) 
Results  and  Insights  on  the  Regulatory 
System  (Open) — The  Committee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  and  the  Nuclear  Energy 
Institute  regarding  situation-specific 
cases  where  PRA  results  and  insights 
have  improved  the  existing  regulatory 
system,  and  specific  areas  in  which  PRA 
can  have  a  positive  impact  on  the 
regulatory  system. 

1 .00  P.M.— 2:30  P.M.:  Establishing  a 
Benchmark  on  Risk  During  Low-Power 
and  Shutdown  Operations  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  wdth 
representatives  of  the  NRC  staff 
regarding  staff  activities  associated  with 
establishing  a  benchmark  on  risk  during 
low-power  and  shutdown  operations, 
and  related  matters. 

2:45  P.M. — 4:15  P.M.:  Emergency  Core 
Cooling  System  Strainer  Blockage 
(Open) — The  Committee  wall  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  BWR  Owmers  Group  regarding  the 
NRC  staffs  safety  evaluation  of  the  BWR 
Owners  Group  Utility  Resolution  Guide 
for  emergency  core  cooling  system 
strainer  blockage. 

4:30  P.M.— 7:00  P.M.:  Preparation  of 
ACRS  Reports  (Open) — The  Committee 
will  discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting. 
In  addition,  the  Committee  will  discuss 
proposed  ACRS  reports  on  the  lessons 
learned  from  the  review  of  the  AP600 
passive  plant  design  and  on  the  U.S. 
Naval  Reactors  program.  The  Committee 


will  also  discuss  proposed  technical 
papers  to  be  presented  at  the  October 
1998  Quadripartite  meeting. 

Thursday.  September  3, 1998 

8:30  A.M.— 8:35  A.M.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting. 

8:35  A.M.— 10:00  A.M.;  Proposed 
Resolution  of  Generic  Safety  Issue  1 71 , 
"Engineered  Safety  Feature  Failure  from 
Loss  of  Offsite  Power  Subsequent  to  a 
Loss-of-Coolant  Accident"  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  proposed  resolution  of 
Generic  Safety  Issue  171. 

10:15  A.M.— 11:45  A.M.:  Meeting  with 
the  Director  of  the  NRC  Office  for 
Analysis  and  Evaluation  of  Operational 
Data'lAEODI  (Open)— The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  the  AEOD  Director 
regarding  items  of  mutual  interest, 
including: 

•  Long-term  strategy  for  the  Accident 
Sequence  Precursor  (ASP)  computer 
codes,  includmg  Criteria  for  accuracy, 
range  of  application,  and  treatment  of 
uncertainty. 

•  Methods  for  planning  case  studies. 
How  these  plans  are  affected  by 
emphasis  on  risk-information  in  the 
regulatory  process.  Shaping  these  case 
studies  for  use  in  validating  PRA 
methods. 

•  Strategy  for  encouraging  greater  use 
of  AEOD  studies  within  the  NRC  and 
within  the  larger  reactor  safety 
community. 

•  Should  AEOD  be  collecting  data 
etc.,  outside  the  nuclear  industiA'?  For 
example,  should  AEOD  collect  data  on 
the  vulnerabilities  of  digital  electronic 
systems  and  software  encountered  in 
other  industries  and  applications? 

•  AEOD  activities  associated  vrith 
evaluating  foreign  event  data. 

11:45  A.M.— 12:00  Noon: 
Reconciliation  of  ACRS  Comments  and 
Recommendations  (Open) — The 
Committee  will  discuss  responses  from 
the  NRC  Executive  Director  for 
Operations  (EDO)  to  comments  and 
recommendations  included  in  recent 
ACRS  reports,  including  EDO's 
responses  to  ACRS  comments  and 
recommendations  on  the  NRC  Reactor 
Fuels  Research  Program.  Draft 
Supplement  1  to  NUREG  1552,  "Fire 
Barrier  Penetration  Seals  in  Nuclear 
Power  Plants",  and  on  the  Proposed 
Final  Standard  Review  Plan  Section 
3.9.8  and  Regulatory  Guide  1.178  for 
Risk-Informed  Inservice  Inspection  of 
Piping. 
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1:00  P.M.— 2  15  PM.:  Degraded 
Auxiliary  Feedwater  System  Capability 
During  a  Rapid  Dcvnpower  Event  at  the 
Catawba  Nuclear  Plant,  Unit  1  (Open) — 
The  Committee  vill  hear^)resentations 
by  and  hold  discussions  wjth 
representatives  of  tJie-NB€:  staff 
regarding  the  May  fe^  1998  incident  at 
Catawba,  Unit  1  involving  degraded 
auxiliary  feedwater  system  capability. 

2:15— 3:00  P.M.:  Prioritization  of  ' 
Generic  Safety  Issues  (Open) — The 
Committee  will  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  ACRS  members'  comments  on 
the  priority  rankings  proposed  by  the 
staff  for  a  group  of  Generic  Safety  Issues. 

3:15  P.M.— 4:30  P.M.  Report  of  the 
Planning  and  Procedures  Subcommittee 
(Open/Closed) — The  Committee  will 
hear  a  report  of  the  Planning  and 
Procedures  Subcommittee  on  matters 
related  to  the  conduct  of  ACRS 
business,  and  organizational  and 
personnel  matters  relating  to  the  ACRS, 
including  qualific-ations  of  candidates 
for  ACRS  membership. 

(Note:  A  portion  of  this  session  may  be 
closed  to  discuss  organizational  and 
personnel  matters  that  relate  solely  to  the 
internal  personnel  rules  and  practices  of  this 
Advison,'  Committee,  and  information  the 
release  of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy.) 

4:45  P.M.— 7:00  P.M.:  Preparation  of 
ACRS  Reports  (Open) — The  Committee 
will  continue  its  discussion  of  proposed 
ACRS  reports. 

Friday,  September  4,  1998 

8:30  A.M.— 9:15  A.M.:  Future  ACRS 
Activities  (Open)— The  Committee  will 
discuss  the  recommendations  of  the 
Planning  and  Procedures  Subcommittee 
regarding  items  proposed  for 
consideration  by  the  full  Committee 
during  future  meetings. 

9:15  A.M.— 4:00  PM  (12:00—1:00 
P.M.  lunch):  Preparation  of  ACRS 
Reports  (Open) — The  Committee  will 
continue  its  discussion  of  proposed 
ACRS  reports. 

4:00  P. M— 4:30  P.M.:  Miscellaneous 
(Open) — The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  4,  1997  (62  FR  46782).  In 
accordance  with  these  procedures,  oral 
or  written  views  may  be  presented  by 
members  of  the  public,  including 
representatives  of  the  nuclear  industry. 
Electronic  recordings  will  be  permitted 
only  during  the  open  portions  of  the 


meeting  and  questions  may  be  asked 
only  by  members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
-Mr.  Sam  Duraiswamy,  Chief  of  the 
Nuclear  Reactors  Branch,  at  least  five 
days  before  the  meeting,  if  possible,  so 
that  appropriate  arrangements  can  be 
made  to  allow  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 

Information  regarding  the  time  to  be 
set  aside  for  this  purpose  may  be 
obtained  by  contacting  the  Chief  of  the 
Nuclear  Reactors  Branch  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  Chief  of  the  Nuclear  Reactors 
Branch  if  such  rescheduling  would 
result  in  major  inconvenience. 

In  accordance  with  Subsection  10(d), 
P.L.  92-463,  I  have  determined  that  it  is 
necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss  matters 
that  relate  solely  to  the  internal 
personnel  rules  and  practices  of  this 
Advisory  Committee  per  5  U.S.C. 
552b(c)(2),  General  Electric  Nuclear 
Energy  proprietary  information  per  5 
U.S.C.  552b(c)(4),  and  to  discuss 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  per  5 
U.S.C.  552b(c)(6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor,  can  be 
obtained  by  contacting  Mr.  Sam 
Duraiswamy,  Chief  of  the  Nuclear 
Reactors  Branch  (telephone  301/415- 
7364).  between  7:30  A.M.  and  4:15  P.M. 
EDT. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  for  downloading  or  reviewing 
on  the  internet  at  http://wwvv.nrc.gov/ 
ACRSACNW. 

Dated:  August  11.  1998. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
IFR  Doc.  98-22087  Filed  8-14-98;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review; 
Comment  Request  for  Reclearance  of 
a  Revised  Information  Collection:  Rl 
20-1 

AGENCY:  Office  of  Personnel 
Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22.  1995).  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM)  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  reclearance  of 
a  revised  information  collection. 
Annuitants  who  were  entitled  to 
minimum  annuity  before  the  repeal  of 
the  minimum  annuity  provisions  on 
February  27,  1986,  continue  to  be  paid 
minimum  annuity.  OPM  uses  RI  20-1, 
Application  for  Minimum  Annuity,  to 
determine  if  an  annuitant  qualifies  for 
minimum  annuity. 

Approximately  50  RI  20-1  forms  will 
be  completed  annually.  We  estimate  it 
takes  approximately  15  minutes  to 
complete  the  form.  The  annual  burden 
is  13  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov 

DATES:  Comments  on  this  proposal 
should  be  received  by  September  16, 
1998. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Lorraine  E.  Dettman,  Chief,  Operations 
Support  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  Room  3349,  Washington,  DC 
20415-0001 

and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW,  Room  10235, 
Washington,  DC  20503. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION — CONTACT: 

Donna  G.  Lease,  Budget  & 
Administrative  Services  Division.  (202) 
606-0623. 

U.S.  Office  of  Personnel  Management. 
Janice  R.  Lachance, 

Director. 

IFR  Doc.  98-21944  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  A325-01-P 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review; 
Comment  Request  for  Review  of  a  New 
Generic  Clearance  Plan 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22,  1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  review  of  a  new  Generic 
Clearance  Plan  to  measure  customer 
satisfaction  with  the  Retirement  and 
Insurance  Service's  (RIS)  programs  and 
services.  This  Plan  satisfies  the 
requirements  of  Executive  Order  12862 
and  the  guidelines  set  forth  in  OMB's 
"Resource  Manual  for  Customer 
Surveys".  RIS  is  requesting  approval  for 
conducting  these  voluntary  customer 
satisfaction  surveys  in  fiscal  years  1998, 
1999,  and  2000. 

For  RIS  survey  questionnaires,  we 
estimate  surveying  approximately 
464,975  customers  per  year  for  an 
annual  burden  of  109,101  hours  for  FY 
1998  and  94,517  hours  each  for  fiscal 
years  1999  and  2000.  For  our  telephone 
surveys,  including  Interactive  Voice 
Response  (IVR)  technology,  we  estimate 
surveying  264,080  customers  per  year 
for  an  annual  burden  of  22,072  hours. 
For  Internet  surveys,  we  estimate 
surveying  1,000  Internet  readers  for  an 
annual  burden  of  167  hours.  For  Focus 
Groups,  we  estimate  that  we  may  have 
10-20  focus  groups  consisting  of  10-15 
participants  (300  total  per  year),  lasting 
up  to  about  two  hours  each  for  an 
annual  burden  of  600  hours.  For 
Comment  Card/Postcard  surveys  that 
the  RIS  Washington,  DC,  Retirement 
Information  Office  may  use,  we  estimate 
that  it  would  take  about  7  minutes  to 
complete  and  3,000  customers  may 
respond  for  an  annual  burden  of  350 
hours.  The  total  annual  estimated 
burden  is  133,000  hours  in  FY  1998  and 
118,000  hours  each  for  fiscal  years  1999 
and  2000. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
September  16,  1998. 
ADDRESS:  Send  or  deliver  comments 
to— 

Christopher  G.  Brown,  Acting  Chief, 
Quality  Assurance  Division, 
Retirement  and  Insurance  Service, 
U.S.  Office  of  Personnel  Management, 


1900  E  Street,  NW,  Room  4316. 

Washington,  DC  20415 
and 
Joseph  Lackey,  OPM  Desk  Officer, 

Office  of  Information  &  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  New  Executive  Office 

Building,  NW,  Room  10235, 

Washington,  DC  20503. 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION — CONTACT: 
Donna  G.  Lease,  Budget  & 
Administrative  Services  Division,  (202) 
606-0623. 

U.S.  Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

IFR  Doc.  98-22017  Filed  8-14-98;  8:45  am) 

BILUNG  CODE  6325-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  Office  of 
Management  and  Budget 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington,  DC  20549. 

Extensions: 

Reg.  12B.  SEC  File  No.  270-70,  OMB  ConU-ol 

No,  3235-0062. 
Form  15,  SEC  File  No.  270-170.  OMB 

Control  No.  3235-0167. 
Form  S-4,  SEC  File  No.  270-287,  OMB 

Control  No.  3235-0324. 
Form  F-4.  SEC  File  No.  270-288.  OMB 

ConU-ol  No.  3235-0325. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperw'ork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  extension  on 
the  following: 

Regulation  12B  governs  all 
registration  statements  filed  pursuant  to 
Sections  12(b)  and  12(g)  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  and  all  reports  filed 
pursuant  to  Sections  13  and  15(d)  of  the 
Exchange  Act,  including  amendments 
thereto.  The  information  is  needed  to 
provide  guidance  on  how  to  prepare 
these  filings.  Public  companies  are  the 
likely  respondents.  Regulation  12B  does 
not  directly  impose  any  information 
collection  burdens  on  respondents  and 
is  assigned  one  burden  hour  for 
administrative  convenience. 

Form  15  is  filed  by  public  companies 
subject  to  the  Exchange  Act  reporting 
requirements  to  certify  termination  of 
registration  of  a  class  of  security  under 
Section  12(g)  or  notice  of  suspension  of 


a  duty  to  file  reports  pursuant  to 
Sections  13  and  15(d)  of  the  Exchange 
Act.  Approximately  1,644  respondents 
file  Form  15  annually  for  a  total  annual 
burden  of  1,644  hours. 

Forms  S— 4  and  F— 4  are  filed  by 
companies  to  register  securities  issued 
in  business  combination  and  exchange 
transactions  under  the  Securities  Act. 
Approximately  505  registrants  file  Form 
S— 4  annually  for  a  total  annual  burden 
of  622,665  hours.  Approximately  2 
respondents  file  Form  F— 4  annually  for 
a  total  annual  burden  of  2,616  hours. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons;  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  10202. 
New  Executive  Office  Building. 
Washington,  D.C.  20503;  and  (ii) 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  August  10.  1998. 
Margaret  H.  McFarland, 

Deputy  Secretary 

IFR  Doc.  98-21960  Filed  8-14-98.  8:45  ami 

BILUNG  CODE  801(M>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  10-23383;  812-11164] 

Countrywide  Investment  Trust,  et  al.; 
Notice  of  Application 

August  n.  1998. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  under 

sections  6(c)  and  17(b)  of  the  Investment 

Company  Act  of  1940  (the  "Act")  for  an 

exemption  from  sections  17(a)(1)  and  (2) 

and  17(e)  of  the  Act. 

SUMMARY  OF  APPUCATlON:  Applicants 
seek  an  order  to  permit  Countrpvide 
Investment  Trust,  Countrv'wide  Tax- 
Free  Trust,  and  Countrywide  Strategic 
Trust  (collectively,  the  "Trusts"  and 
individually,  a  "Trust")  to  engage  in 
certain  securities  transactions  with 
banks,  bank  holding  companies,  and 
their  affiliates  that  are  "affiliates"  of  a 
Trust  solely  because  they  own.  hold,  or 
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control  5%  or  more  of  the  outstanding 
voting  securities  of  the  Trust,  or  are  an 
affiliated  person,  within  the  meaning  of 
section  2(a)(3)  of  the  Act.  of  the  bank, 
bank  holding  company  or  its  affiliate 
(collectively.  "Affiliated  Banks"). 
APPLICANTS:  The  Trusts  and 
Countrywide  Investments.  Inc.  (the 
"Adviser"). 

FILING  DATES:  The  application  was  filed 
on  June  1,  1998  and  amended  on  June 
23.  1998.  Applicants  have  agreed  to  file 
an  amendment  during  the  notice  period, 
the  substance  of  which  is  included  in 
this  notice. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  8,  1998,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  the  SEC's  Secretary. 
ADDRESSES:  Secretarv',  SEC.  450  Fifth 
Street,  N\V.,  Washington.  DC  20549, 
Applicants:  312  Walnut  Street.  21st 
Floor,  Cincinnati,  Ohio  45202. 
FOR  FURTHER  INFORMATION  CONTACT: 
J.  Amanda  Machen,  Senior  Counsel,  at 
(202)  942-7120,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW.,  Washington.  DC  20549  (tel. 
202-942-8090). 

Applicants'  Representations 

1.  Each  Trust  is  organized  as  a 
Massachusetts  business  trust  and  is 
registered  under  the  Act  as  an  open-end 
management  investment  company.  All 
of  the  Trusts  have  multiple  portfolios 
(each  a  "Fund").  The  Adviser,  a  wholly- 
owned  indirect  subsidiary  of 
Countrywide  Credit  Industries,  Inc..  is 
an  investment  adviser  registered  under 
the  Investment  Advisers  Act  of  1940 
and  serves  as  investment  adviser  to  each 
of  the  Funds.  Applicants  request  that 
the  relief  apply  to  any  other  e.xisting  or 
future  registered  open-end  management 
investment  company  for  which  the 


Adviser,  or  any  entity  controlling, 
controlled  by,  or  under  common  control 
with  the  Adviser,  may  in  the  future  act 
as  investment  adviser.' 

2.  Applicants  request  an  order  that 
would  permit  the  Funds  to  engage  in 
securities  transactions  with  Affiliated 
Banks  that  involve:  (a)  U.S.  government 
securities:  (b)  municipal  securities, 
repurchase  agreements,  bank 
obligations,  synthetic  municipal 
securities,  and  commercial  paper 
("Qualified  Securities"):  and  (c)  reverse 
repurchase  agreements  (collectively, 
"Covered  Securities"). 

3.  All  Qualified  Securities  will  meet 
the  following  credit  standards: 

a.  For  obligations  that  have  a 
remaining  maturity  of  397  days  or  less. 
each  security  shall  constitute  an 
"Eligible  Security"  within  the  meaning 
of  rule  2a-7;  provided  that,  in  the  case 
of  unrated  securities  (as  defined  in  rule 
2a-7(a)(28)),  in  addition  to  the 
requirements  of  rule  2a-7  applicable  to 
the  unrated  securities,  all 
determinations  with  respect  to  the 
comparability  of  the  securities  to  rated 
securities  (as  defined  in  rule  2a- 
7(a)(19))  are  also  reviewed  and 
approved  at  least  quarterly  by  a  majority 
of  the  Trust's  trustees  who  are  not 
interested  persons  of  the  Trust  or  Fund. 

b.  For  obligations  that  have  a 
remaining  maturity  of  more  than  397 
days,  each  security  (or  another  long- 
term  security  of  the  same  issuer  having 
comparable  priority  and  security  to  such 
obligation)  shall  have  been  rated  by  a 
nationally-recognized  statistical  rating 
organization  ("NRSRO")  in  one  of  the 
four  highest  rating  categories  for  long- 
term  obligations;  or,  if  the  security  and 
issuer  have  not  been  rated  by  any 
NRSRO,  are  determined  by  the  Trust's 
or  Fund's  investment  adviser  to  be 
comparable  in  credit  quality  to  a 
security  carrying  a  long-term  rating  in 
one  of  the  four  highest  rating  categories 
of  an  NRSRO,  and  the  determination  is 
reviewed  and  approved  at  least 
quarterly  by  a  majority  of  the  Trust's 
trustees  who  are  not  interested  persons 
of  the  Trust  or  Fund. 

c.  Any  repurchase  agreements  will  be 
collateralized  fully  within  the  meaning 
of  rule  2a-7. 

d.  For  obligations  subject  to 
unconditional,  irrevocable  credit 
enhancement  (including,  without 
limitation,  a  guarantee,  letter  of  credit  or 
put),  the  Trust  or  Fund  may  rely  upon 
the  NRSRO  ratings  of  the  provider  of  the 
credit  enhancement  to  determine 


'  All  existing  entities  that  currently  intend  to  rely 
on  the  requested  order  are  named  as  applicants. 
Any  other  entities  that  subsequently  rely  on  the 
order  will  connply  with  the  terms  and  conditions  of 
the  application. 


whether  the  obligation  satisfies  the 
requirements  of  paragraphs  (a)  and  (b) 
above.  Such  obligations  shall  be  treated 
as  rated  securities  to  the  extent  that  the 
credit  enhancement  is  of  comparable 
priority  and  security  to  the  rated 
obligations  of  the  provider  of  the  credit 
enhancement. 

4.  Applicants  also  request  relief  to 
permit  the  Funds  to  pay  compensation 
to  Affiliated  Banks  within  the  limits  of 
section  17(e)(2)  of  the  Act  when  the 
Affiliated  Bank  acts  as  agent  for  the 
Funds  in  executing  transactions  in 
Covered  Securities. 

Applicants'  Legal  Analysis 

1.  Sections  17(a)(1)  and  17(a)(2)  of  the 
Act  prohibit  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  an  affiliateid  person 
of  the  registered  company,  from 
knowingly  selling  to  or  purchasing  from 
the  registered  company  any  security  or 
other  property. 

2.  Section  17(e)(1)  of  the  Act  prohibits 
any  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  person,  when  acting  as 
agent,  from  accepting  from  any  source 
any  compensation  (other  than  a  regular 
salary  or  wages  from  the  registered 
company)  for  the  purchase  or  sale  of  any 
property  to  or  for  the  registered 
company,  except  in  the  course  of  the 
person's  business  as  an  underwriter  or 
broker.  Section  17(e)(2)  of  the  Act 
provides  that  an  affiliated  person  of  a 
registered  investment  company,  when 
acting  as  broker  in  the  sale  of  securities 
to  the  registered  company,  may  not 
receive  compensation  that  exceeds:  (a) 
The  usual  and  customary  broker's 
commission  for  sales  made  on  a 
securities  exchange;  (b)  2%  of  the  sales 
price  for  sales  made  in  a  secondary 
distribution  of  the  security;  or  (c)  1%  of 
the  purchase  or  sale  price  of  the 
securities  sold  in  any  other  manner. 

3.  Section  2(a)(3)  of  the  Act  defines  an 
"affiliated  person"  of  another  person  to 
include:  (a)  any  person  directly  or 
indirectly  owning,  controlling,  or 
holding  with  power  to  vote  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person;  (b)  any  person  5%  or 
more  of  whose  outstanding  voting 
securities  are  directly  or  indirectly 
owned,  controlled,  or  held  with  power 
to  vote,  by  the  other  person;  and  (c)  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with,  the  other  person. 

4.  Applicants  state  that  where  an 
entity  is  a  record  owner  of  5%  or  more 
of  the  outstanding  shares  of  a  Fund,  the 
entity  may  be  considered  an  affiliated 
person  ("first-tier  affiliate")  of  the  Fund. 
Applicants  further  state  that  an  entity 
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that  is  an  affiliated  person  of  a  Fund 
may  also  be  deemed  an  affiliated  person 
of  each  other  Fund  that  is  advised  by 
the  same  investment  adviser.  Moreover, 
an  entity  that  is  an  affiliated  person  of 
the  first-tier  affiliate,  also  would  be  an 
affiliated  person  of  an  affiliated  person 
of  the  Funds.  Thus,  applicants  state  that 
Affiliated  Banks  would  be  prohibited  by 
sections  17(a)(1)  and  (2)  of  the  Act  from 
engaging  in  securities  transactions  with 
the  Funds.  Applicants  further  state  that 
banks  are  specifically  excluded  from  the 
definition  of  broker  in  section  2(a)(6)  of 
the  Act.  Thus,  an  Affiliated  Bank  that  is 
a  bank  may  be  prohibited  by  section 
17(e)  from  accepting  any  consideration 
in  connection  with  a  brokerage 
transaction  when  it  acts  as  agent  for  the 
Funds. 

5.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  transaction 
from  the  prohibitions  of  section  17(a)  if 
evidence  establishes  that  the  terms  of 
the  proposed  transaction,  including  the 
consideration  to  be  paid,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  the  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act. 

6.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  conditionally  or 
unconditionally  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities,  or 
transactions,  from  any  provisions  of  the 
Act,  if  and  to  the  extent  the  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

7.  Applicants  request  an  exemption 
under  sections  17(b)  and  6(c)  from 
sections  17(a)(1)  and  17(a)(2)  to  permit 
the  Funds  to  engage  in  transactions  in 
Covered  Securities  with  Affiliated 
Banks.  Applicants  also  request  an 
exemption  under  section  6(c)  to  permit 
Affiliated  Banks  to  receive  brokerage 
commissions  from  the  Funds  within  the 
limits  of  section  17(e)(2)  in  connection 
with  transactions  in  Covered  Securities. 

8.  Applicants  assert  that  their 
proposal  does  not  raise  the  concerns 
underlying  sections  17(a)  and  17(e)  of 
the  Act  because  of  the  technical  nature 
of  affihation  between  the  Affiliated 
Banks  and  the  Funds  and  the  types  of 
securities  that  are  Covered  Securities. 
Applicants  believe  the  applicability  of 
sections  17(a)(1)  and  (2)  of  the  Act  to 
securities  transactions  between  the 
Funds  and  Affiliated  Banks  in  Covered 
Securities  unnecessarily  reduces  the 
breadth  of  investment  alternatives 


available  to  the  Funds  and  would  cause 
a  significant  disadvantage  to  the  Funds' 
shareholders  by  restricting  and 
inhibiting  portfolio  management.  In 
addition,  applicants  state  that  the 
prohibitions  of  section  17(e)  would 
inhibit  the  Funds"  discretion  to  select 
the  best  agent  for  execution  of  their 
Covered  Securities  transactions. 

9.  Applicants  state  that  no  Fund  will 
engage  in  transactions  with  an  Affiliated 
Bank  that  serves  as  investment  adviser 
(including  sub-adviser)  or  sponsor  to  the 
Fund  or  Trust.  Moreover,  no  Fund  will 
engage  in  transactions  in  Covered 
Securities  with  any  Affiliated  Bank  that 
controls  the  Fund  or  Trust  within  the 
meaning  of  section  2(a)(9)  of  the  Act. 

10.  Applicants  also  represent  that 
there  is  no  express  or  implied 
understanding  between  them  and  any 
Affiliated  Bank  that  the  applicants  will 
cause  the  Funds  to  enter  into 
transactions  with  the  Affiliated  Bank. 
Applicants  further  state  that  they  will 
give  no  preference  to  any  Affiliated 
Bank  in  effecting  transactions  between  a 
Fund  and  an  Affiliated  Bank  because 
the  Affiliated  Bank  or  its  customers 
purchase  shares  of  any  of  the  Funds. 

11.  Applicants  also  state  that  the 
conditions  to  the  requested  order  would 
assure  that  the  proposed  transactions 
would  be  reasonable  and  fair,  would  not 
involve  any  overreaching,  and  would  be 
consistent  with  the  policies  under 
section  17(a)  and  (e)  of  the  Act. 

12.  Applicants  also  state  that  in 
circ;umstances  in  which  a  Fund  enters 
into  a  hold-in-custody  repurchase 
agreement  with  an  Affiliated  Bank  that 
is  its  custodian,  they  have  adopted 
detailed  procedures  designed  to  give  the 
Fund  an  ownership  and/or  perfected 
security  interest  in  the  collateral  (i.e.. 
the  securities  underlying  the  repurchase 
agreement).  Applicants  believe  that 
these  procedures  ameliorate  the  risks 
associated  with  repurchase  transactions 
when  custody  is  maintained  by  the 
counterparty  and  not  transferred  to  a 
third  party.  These  risks  may  involve  the 
insolvency  of,  and  consequent  default 
by,  the  repurchase  counterparty,  an 
attempt  by  the  counterparty  to  retain 
assets  (or  offset  against  assets)  when  a 
dispute  arises  between  the  parties,  or 
losses  resulting  from  fraud  or 
operational  error  due  to  the  Funds 
inability  to  determine  whether  the 
collateral  exists. 

13.  Applicants  represent  that  the 
securities  underlying  a  hold-in-custody 
repurchase  transaction  are  maintained 
either  in  the  Fund's  custody  account  or 
on  behalf  of  the  specific  Fund  in  an 
omnibus  custodial  account  maintained 
by  the  Fund's  custodian  at  the  Federal 
Reserve  Bank  of  Cleveland.  Applicants 


further  state  that,  in  both  cases,  the 
securities  are  transferred  to.  or 
identified  in,  the  custody  account 
against  a  transfer  of  monies  out  of  the 
Fund's  account  to  the  custodian's 
proprietary-  account.  Applicants  contend 
that  the  repurchase  securities  so 
maintained  are  the  assets  of  the  Fund, 
not  of  the  custodian.  Accordingly, 
applicants  assert  that  the  risk  of 
insolvency  and  the  risks  associated  with 
commingling  of  assets  are  eliminated. 
Moreover,  applicants  state  that  the 
Fund's  custodian,  in  its  capacity  as 
such,  marks  its  books  and  records  to 
refiect  the  Fund's  interest  in  the  hold- 
in-custody  repurchase  securities.  In 
addition,  applicants  state  that  written 
confirmations  specifying  the  particular 
securities  which  are  the  subject  of  the 
hold-in-custody  repurchase  transactions 
currently  are  sent  to  the  Funds  at  the 
end  of  each  trading  day.  In  applicants' 
view,  these  procedures  provide  the 
Funds  the  same  types  of  protections  as 
would  be  the  case  if  the  securities  were 
transferred  to  a  third  party. 

14.  Applicants  also  represent  that,  at 
the  time  a  Fund  enters  into  a  reverse 
repurchase  agreement,  the  Fund  will 
segregate  assets  with  an  approved 
custodian,  consisting  of  cash.  U.S. 
government  securities,  or  other 
appropriate  high-grade  debt  securities 
having  a  value  not  less  than  the  value 
of  the  proceeds  received  plus  accrued 
interest.  The  segregated  assets  will  be 
marked-to-market  daily  and  additional 
assets  will  be  segregated  on  any  day  in 
which  the  assets  fall  below  the 
repurchase  price  (plus  accrued  interest). 
Applicants  submit  that  the  credit 
standards  applied  to  transactions  with 
Affiliated  Banks  limit  the  risk  of 
counterparty  insolvency  and  that  the 
solicitation  procedures  provide  a  high 
level  of  assurance  that  quoted  rates  will 
be  representative  of  the  prevailing 
available  reverse  repurchase  rates. 
Applicants  further  assert  that  under  the 
conditions  to  the  application,  the  terms 
of  reverse  repurchase  agreements  will 
reflect  arms-length  negotiations  and  that 
the  terms  will  be  no  less  favorable  to  the 
Funds  than  similar  agreements  with 
other  parties. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

A.  General  Conditions 

1.  The  board  of  trustees  of  each  of  the 
Trusts,  including  a  majoritv  of  the 
trustees  who  are  not  interested  persons 
of  the  Trust:  (a)  Will  adopt  procedures 
that  are  reasonably  designed  to  provide 
that  the  conditions  set  forth  below  and 
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the  requirements  of  Investment 
Company  Act  Release  No.  1300.5  (Feb.  2, 
1983).  have  been  complied  with;  (b)  will 
make  and  approve  from  time  to  time 
such  changes  to  the  procedures  as  are 
deemed  necessary:  and  (c)  will 
determine  no  less  frequently  than 
quarterly  that  the  transactions  made 
pursuant  to  the  order  during  the 
preceding  quarter  were  effected  in 
compliance  with  such  procedures.  The 
Adviser  may  implement  these 
procedures,  subject  to  the  direction  and 
control  of  the  hoard  of  trustees  of  the 
relevant  Trust. 

2.  Each  Trust:  (a)  Will  maintain  and 
preserve  permanently  in  an  easilv 
accessible  place  a  written  copy  of  the 
procedures  (and  any  modifications  to 
them);  and  (b)  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  any  transactions  occurred,  the 
first  two  years  in  an  easily  accessible 
place,  a  written  record  of  each  such 
transaction  setting  forth  a  description  of 
the  transaction,  including  the  identity  of 
the  person  on  the  other  side  of  the 
transaction,  the  terms  of  the  transaction, 
and  the  information  or  material  upon 
which  the  determinations  described 
below  were  made. 

3.  No  Fund  will  engage  in  a 
transaction  with  an  Affiliated  Bank  that 
is  an  investment  adviser  or  sponsor  to 
that  Fund,  or  an  Affiliated  Bank 
controlling,  controlled  by,  or  under 
common  control  with  the  investment 
adviser  or  sponsor.  No  Fund  will  engage 
in  transactions  with  an  Affiliated  Bank 
if  such  entity  exercises  a  controlling 
influence  over  that  Fund  (and 
"controlling  influence"  shall  be  deemed 
to  include,  but  is  not  limited  to,  directly 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote  more  than 
25%  of  the  outstanding  voting  securities 
of  that  Fund).  No  Fund  will  purchase 
obligations  of  any  Affiliated  Bank  (other 
than  repurchase  agreements)  if,  as  a 
result,  more  than  5%  of  that  Fund's  total 
assets  would  be  invested  in  obligations 
of  that  Affiliated  Bank. 

4.  The  transactions  entered  into  by  a 
Fund  will  be  consistent  with  the 
investment  objectives  and  policies  of 
that  Fund  as  recited  in  the  Trust's 
registration  statement  and  reports  filed 
under  the  Act.  Further,  the  security  to 
be  purchased  or  sold  by  that  Fund  will 
be  comparable  in  terms  of  quality,  yield, 
and  maturity  to  other  similar  securities 
that  are  appropriate  for  that  Fund  and 
that  are  being  purchased  or  sold  during 
a  comparable  period  of  time. 

5.  The  Funds  will  engage  in 
transactions  with  Affiliated  Banks  onlv 
in  U.S.  government  securities,  reverse 


repurchase  agreements,  or  Qualified 
Securities. 

B.  U.S.  Government  and  Qualified 
Securities 

1.  Before  any  transaction  in  U.S. 
government  securities  or  Qualified 
Securities  may  be  entered  into  with  an 
Affiliated  Bank,  the  Fund  or  the  Adviser 
will  obtain  such  information  as  it  deems 
necessary  to  determine  that  the  price  or 
rate  to  be  paid  or  received  for  the 
security  is  at  least  as  favorable  as  that 
available  from  other  sources  for  the 
same  or  substantiallv  comparable 
securities  in  terms  of  quality  and 
maturity.  In  this  regard,  the  Fund  or  the 
Adviser  will  obtain  and  document 
competitive  quotations  from  at  least  two 
other  dealers  or  counterparties  with 
respect  to  the  specific  proposed 
transaction.  Competitive  quotation 
information  will  include  price  or  vield 
and  settlement  terms.  These  dealers  or 
counterparties  will  be  those  who.  in  the 
experience  of  the  Fund  and  the  Adviser, 
have  demonstrated  the  consistent  ability 
to  provide  professional  execution  of 
U.S.  government  security  and  Qualified 
Security  transactions  at  competitive 
market  prices  or  yields.  These  dealers  or 
counterparties  also  must  be  those  who 
are  in  a  position  to  quote  favorable 
prices. 

2.  Any  repurchase  agreement  will  be 
"collateralized  fully"  within  the 
meaning  of  rule  2a-7. 

3.  The  commission,  fee,  spread,  or 
other  remuneration  to  be  received  by  the 
Affiliated  Bank  as  agent  in  transactions 
involving  U.S.  government  and 
Qualified  Securities  will  be  reasonable 
and  fair  compared  to  the  commission, 
fee,  spread,  or  other  remuneration 
received  by  other  brokers  or  dealers  in 
connection  with  comparable 
transactions  involving  similar  securities 
being  purchased  or  sold  during  a 
comparable  period  of  time,  but  in  no 
event  will  such  commission,  fee.  spread 
or  other  remuneration  exceed  that 
which  is  stated  in  section  17(e)(2)  of  the 
Act. 

C.  Reverse  Repurchase  Agreements 
Before  any  transaction  in  reverse 
repurchase  agreements  may  be  entered 
into  with  an  Affiliated  Bank,  the  Fund 
or  the  Adviser  will  obtain  such 
information  as  it  deems  necessary  to 
determine  that  the  rate  to  be  paid  for  the 
agreement  is  at  least  as  favorable  as  that 
available  from  other  sources.  In  this 
regard,  the  Fund  or  the  Adviser  will 
obtain  and  document  quoted  rates  from 
at  least  two  unaffiliated  potential 
counterparties  with  which  the  Funds 
have  arrangements  to  engage  in  such 
transactions.  Solicited  terms  shall 


include  the  repurchase  price,  interest 
rates,  repurchase  dates,  acceleration 
rights,  maturity,  collateralization 
requirements,  and  transaction  charges. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  98-21959  Filed  8-14-98;  8:45  am] 

BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40310;  File  No.  SR-NASD- 
9&-14] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or 
"Association")  Concerning  Related 
Performance  Information 

August  7,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act"),'  notice  is 
hereby  given  that  on  March  12,  1998, 
that  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly- 
owned  subsidiary,  NASD  Regulation, 
Inc.  ("NASD  Regulation"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization. 2  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing 
amendments  to  Rule  2820  (the  "Variable 


'15U.S.C.  78s(b)(l). 

^NASD  Regulation  initially  submitted  the 
proposed  rule  change  on  February  17,  1998: 
however,  the  submission  failed  to  provide  a 
statutory  basis  section.  Because  propo.sed  rule 
changes  are  not  deemed  filed  until  all  necessary 
components,  such  as  a  statutory  basis  section,  are 
provided,  the  proposed  rule  change  was  deemed 
filed  when  the  Commission  received  NA.SI5 
Regulation's  amendment  providing  the  statutory 
basis  for  the  proposed  rule  change  ("Amendment 
No.  1").  See  Letter  to  Katherine  A.  England. 
Assistant  Director.  Commission,  from  Joan  C. 
Conley.  Secretary.  NASD  Regulation,  dated  March 
12.  1998.  N.\SD  Regulation  submitted  another 
amendment  on  June  11.  1998.  making  certain 
technical  corrections  ("Amendment  No.  2"]. 
Amendment  No.  2,  however,  was  insufficient  in 
form.  As  a  result,  on  July  13.  1998,  NASD 
Regulation  filed  another  aiiendment,  superseding 
and  replacing  all  previous  versions  of  the  filing 
(■■.•\mendment  No.  3").  The  substance  of 
Amendment  No.  3  is  being  published  today. 
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Contracts  Rule")  and  Rule  2830  (the 
"Investment  Company  Rule")  of  the 
Conduct  Rules  of  the  NASD.  The 
Investment  Company  Rule  would  be 
amended  to  (1)  provide  maximum 
aggregate  sales  charge  limits  for  fund  of 
funds  arrangements;  (2)  permit  mutual 
funds  to  charge  installment  loads;  (3) 
prohibit  loads  on  reinvested  dividends; 
(4)  impose  redemption  order 
requirements  for  shares  subject  to 
contingent  deferred  sales  loads;  and  (5) 
eliminate  duplicative  prospectus 
disclosure.  The  Variable  Contracts  Rule 
would  be  amended  to  eliminate  the 
specific  sales  charge  limitations  in  the 
rule  and  a  filing  requirement  relating  to 
changes  in  sales  charges.  Below  is  the 
text  of  the  proposed  rule  change. 
Proposed  new  language  is  italicized; 
proposed  deletions  are  [bracketed]. 

2800     SPECIAL  PRODUCTS 


2820     VARIABLE  CONTRACTS  OF  AN 
INSURANCE  COMPANY 

(a)  Application 

This  Rule  shall  apply  exclusively  (and 
in  lieu  of  Rule  2830)  to  the  activities  of 
members  in  connection  with  variable 
contracts  to  the  extent  such  activities 
are  subject  to  regulation  under  the 
federal  securities  laws. 

(b)  Definitions 

(1)  The  term  "purchase  payment"  as 
used  throughout  this  Rule  shall  mean 
the  consideration  paid  at  the  time  of 
each  purchase  or  installment  for  or 
under  the  variable  contract. 

(2)  The  term  "variable  contracts"  shall 
mean  contracts  providing  for  benefits  or 
values  which  may  van,'  according  to  the 
investment  experience  of  any  separate 
or  segregated  account  or  accounts 
maintained  by  an  insurance  company. 

((c)  Sales  Charges] 

[No  member  shall  participate  in  the 
offering  or  in  the  sale  of  variable 
annuity  contracts  if  the  purchase 
payment  includes  a  sales  charge  which 
is  excessive:] 

[(1)  Under  contracts  providing  for 
multiple  payments  a  sales  charge  shall 
not  be  deemed  to  be  excessive  if  the 
sales  charge  stated  in  the  prospectus 
does  not  exceed  8.5%  of  the  total 
payments  to  be  made  thereon  as  of  a 
date  not  later  than  the  end  of  the  twelfth 
year  of  such  payments,  provided  that  if 
a  contract  be  issued  for  any  stipulated 
shorter  payment  period,  the  sales  charge 
under  such  contract  shall  not  exceed 
8.5%  of  the  total  payments  thereunder 
for  such  period.] 

[(2)  Under  contracts  providing  for 
single  payments  a  sales  charge  shall  not 


be  deemed  to  be  excessi\e  if  the 
prospectus  sets  forth  a  scale  of  reducing 
sales  charges  related  to  the  amount  of 
the  purchase  payment  which  is  not 
greater  than  the  following  schedule; 
First  $25,000-8.5%  of  purchase 

payment 
Next'S25.000-7.5%  of  purchase 

pavment 
Over  550,000-6.5%  of  purchase 

payment 

1(3)  Under  contracts  where  sales 
charges  and  other  deductions  for 
purchase  payments  are  not  stated 
separately  in  the  prospectus  the  total 
deductions  from  purchase  payments 
(excluding  those  for  insurance 
premiums  and  premium  taxes)  shall  be 
treated  as  a  sales  charge  for  purposes  of 
this  rule  and  shall  not  be  deemed  to  be 
excessive  if  they  do  not  exceed  the 
percentages  for  multiple  and  single 
payment  contracts  described  in 
paragraphs  (1)  and  (2)  above.) 

[(4j  Everv'  member  who  is  an 
underwriter  and/or  issuer  of  variable 
annuities  shall  file  with  Advertising/ 
Investment  Companies  Regulation 
Department,  prior  to  implementation, 
the  details  of  any  changes  or  proposed 
changes  in  the  sales  charges  of  such 
variable  annuities,  if  the  changes  or 
proposed  changes  would  increase  the 
effective  sales  charge  on  any 
transaction.  Such  filings  should  be 
clearly  identified  as  an  "Amendment  to 
Variable  Annuity  Sales  Charges. '| 

ld](c)  Receipt  of  Payment 

No  member  shall  participate  in  the 
offering  or  in  the  sale  of  a  variable 
contract  on  any  basis  other  than  at  a 
value  to  be  determined  following  receipt 
of  payment  therefore  in  accordance  with 
the  provisions  of  the  contract,  and.  if 
applicable,  the  prospectus,  the 
Investment  Company  Act  of  1940  and 
applicable  rules  thereunder.  Payments 
need  not  be  considered  as  received  until 
the  contract  application  has  been 
accepted  by  the  insurance  company, 
except  that  by  mutual  agreement  it  may 
be  considered  to  have  been  received  for 
the  risk  of  the  purchaser  when  actually 
received. 

[e](d)  Transmittal 

Every  member  who  receives 
applications  and/or  purchase  payments 
for  variable  contracts  shall  transmit 
promptly  to  the  issuer  all  such 
applications  and  at  least  that  portion  of 
the  purchase  payment  required  to  be 
credited  to  the  contract. 

[{\(e)  Selling  Agreements 

No  member  who  is  a  principal 
underwriter  as  defined  in  the 
Investment  Company  Act  of  1940  may 


sell  variable  contracts  through  another 
broker/dealer  unless  U)  Such  broker 
dealer  is  a  member,  and  (2)  there  is  a 
sales  agreement  in  effect  between  the 
parties.  Such  sales  agreement  must 
provide  that  the  sales  commission  be 
returned  to  the  issuing  insurance 
company  if  the  variable  contract  is 
tendered  for  redemption  within  seven 
business  days  after  acceptance  of  the 
contract  application. 

lg](f)  Redemption 

No  member  shall  participate  in  the 
offering  or  in  the  sale  of  a  v  ariabie 
contract  unless  the  insurance  company, 
upon  receipt  of  a  request  in  proper  form 
for  partial  or  total  redemption  in 
accordance  with  the  provisions  of  the 
contract  undertakes  to  make  prompt 
payment  of  the  amounts  requested  and 
payable  under  the  contract  m 
accordance  with  the  terms  thereof,  and. 
if  applicable,  the  prospectus,  the 
Investment  Company  Act  of  1940  and 
applicable  rule  thereunder. 

2830     INVESTMENT  COMPANY 
SECURITIES 

(a)  Application 

This  Rule  shall  apply  exclusively  to 
the  activities  of  members  in  connection 
with  the  securities  of  companies  under 
the  Investment  Company  Act  of  1940 
{the  1940  Act):  provided  however,  that 
Rule  2820  shall  apply,  in  lieu  of  this 
Rule,  to  members'  activities  in 
connection  with  "variable  contracts"  as 
defined  therein. 

(b)  Definitions 

(1)  "Associated  persons  of  an 
underwriter."  as  used  in  paragraph  (1), 
shall  include  an  issuer  for  which  an 
underwriter  is  the  sponsor  or  a  principal 
underwriter,  any  investment  adviser  of 
such  issuer,  or  any  affiliated  person  [as 
defined  in  Section  2(a)(3)  of  the 
[Investment  Company  Act  of  1940]  1940 
Act)  of  such  underwriter,  issuer  or 
investment  adviser. 

(2)  "Brokerage  commissions."  as  used 
in  paragraph  (k),  shall  not  be  limited  to 
commissions  on  agency  transactions  but 
shall  include  underwriting  discounts  or 
concessions  and  fees  to  members  in 
connection  with  tender  offers. 

(2)  "Covered  account,"  as  used  in 
paragraph  (k),  shall  mean  (A)  any  other 
investment  company  or  other  account 
managed  by  the  investment  adviser  of 
such  investment  company,  or  (B)  any 
other  account  from  which  brokerage 
commissions  are  received  or  expected  as 
a  result  of  the  request  or  direction  of  any 
principal  underwriter  of  such 
investment  company  or  of  any  affiliated 
person  (as  defined  in  the  [Investment 
Company  Act  of  1940]  1940  Act]  o{  such 
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investment  company  or  of  such 
underwriter,  or  of  any  affiliated  person 
of  an  affiliated  person  of  such 
investment  company. 

(4)  "Person"  snail  mean  "person"  as 
defined  in  the  [Investment  Company 
Act  of  19401  1940  Act. 

(5)  "Prime  rate."  as  used  in  paragraph 
(d)  shall  mean  the  most  preferential 
interest  rate  on  corporate  loans  at  large 
U.S.  money  center  commercial  banks. 

(6)  "Public  offering  price"  shall  mean 
a  public  offering  price  as  set  forth  in  the 
prospectus  of  the  issuing  company. 

(7)  "Rights  of  accumulation"  as  used 
in  paragraph  (d),  shall  mean  a  scale  of 
reducing  sales  charges  in  which  the 
sales  charge  applicable  to  the  securities 
being  purchased  is  based  upon  the 
aggregate  quantity  of  securities 
previously  purchased  or  acquired  and 
then  owned  plus  the  securities  being 
purchased. 

The  quantity  of  securities  owned  shall 
be  based  upon: 

l.\]  the  current  value  of  such 
securities  (measured  by  either  net  as.set 
value  or  maximum  offering  price);  or 

(B)  Total  purchases  of  sucn  securities 
at  actual  offering  prices;  or 

(C)  The  higher  of  the  current  value  or 
the  total  purchases  of  such  securities. 

The  quantity  of  securities  owned  may 
also  include  redeemable  securities  of 
other  registered  investment  companies 
having  the  same  principal  underwriter. 

(8)  "Sales  Charge"  and  "sales 
charges,"  as  used  in  paragraph  (d),  shall 
mean  all  charges  or  fees  that  are  paid  to 
finance  sales  or  sales  promotion 
expenses,  including  front-end  deferred 
and  asset-based  sales  charges,  excluding 
charges  and  fees  for  ministerial, 
recordkeeping  or  administrative 
activities  and  investment  management 
fee.  For  purposes  of  this  Rule,  members 
may  rely  on  the  sales-related  fees  and 
charges  disclosed  in  the  prospectus  of 
an  investment  company. 

(A)  An  "asset-based  sales  charge"  is  a 
sales  charge  that  is  deducted  from  the 
net  assets  of  an  investment  company 
and  does  not  include  a  service  fee. 

|B)  A  "deferred  sales  charge"  is  (a 
sales  charge  that  is  deducted  from  the 
proceeds  of  the  redemption  of  shares  by 
an  investor,  excluding  any  such  charges 
that  are  (i)  nominal  and  are  for  services 
in  connection  with  a  redemption  or  (ii) 
discourage  short-term  trading,  that  are 
not  used  to  finance  sales-related 
expenses,  and  that  are  credited  to  the 
net  a.ssets  of  the  investment  company] 
any  amount  properly  chargeable  to  sales 
or  promotional  expenses  that  is  paid  by 
a  shareholder  after  purchase  but  before 
or  upon  redemption. 

(C)  A  "front-end  sales  charge"  is  a 
sales  charge  that  is  included  in  the 


public  offering  price  of  the  shares  of  an 
investment  company. 

(9)  "Service  fees,"  as  used  in 
paragraph  (d),  shall  mean  payments  by 
an  investment  company  for  personal 
service  and/or  the  maintenance  of 
shareholder  accounts. 

(10)  The  terms  "underwriter," 
"principal  underwriter,  "redeemable 
security,"  "periodic  payment  plan," 
"open-end  management  investment 
company,"  and  "unit  investment  trust." 
shall  have  the  same  definitions  used  in 
the  [Investment  Company  Act  of  1940] 
1940  Act. 

(1 1)  A  "fund  of  funds"  is  an 
investment  company  that  invests  any 
portion  of  its  assets  in  the  securities  of 
registered  open-end  investment 
companies  or  registered  unit  investment 
trusts.  An  "acquiring  company"  in  a 
fund  of  funds  is  the  investment 
company  that  purchases  or  otherwise 
acquires  the  securities  of  another 
investment  company  and  an  "acquired 
company"  is  the  investment  company 
whose  securities  are  acquired. 

(121  "Investment  companies  in  a 
single  complex"  are  any  two  or  more 
companies  that  hold  themselves  out  to 
investors  as  related  companies  for 
purposes  of  investment  and  investor 
services. 

(c)  Conditions  of  Discounts  to  Dealers 

No  member  who  is  an  underwriter  of 
the  securities  of  an  investment  company 
shall  sell  any  such  security  to  any  dealer 
or  broker  at  any  price  other  than  a 
public  offering  price  unless  such  sale  is 
in  conformance  with  Rule  2420  and,  if 
the  security  is  issued  by  an  open-end 
management  company  or  by  a  unit 
investment  trust  which  invests 
primarily  in  securities  issued  by  other 
investment  companies,  unless  a  sales 
agreement  shall  set  forth  the 
concessions  to  be  received  by  the  dealer 
or  broker. 

(d)  Sales  Charge 

No  member  shall  offer  or  sell  the 
shares  of  any  open-end  investment 
company  or  any  "single  payment" 
investment  plan  issued  by  a  unit 
investment  trust  (collectively 
"investment  companies")  registered 
under  the  [Investment  Company  Act  of 
1940]  1940  Act  if  the  sales  charges 
described  in  the  prospectus  are 
excessive.  Aggregate  sales  charges  shall 
be  deemed  excessive  if  they  do  not 
conform  to  the  following  provisions: 

(1)  Investment  Companies  Without  an 
Asset-Based  Sales  Charge 

(.A.)  Aggregate  front-end  and[/or] 
deferred  sales  charges  described  in  the 
prospectus  which  may  be  imposed  by 


an  investment  company  without  an 
asset-based  sales  charge  Shall  not  exceed 
8.5%  of  the  offering  price. 

l(B)(i)  Dividend  reinvestment  may  be 
made  available  at  net  asset  value  per 
share  to  any  person  who  requests  such 
reinvestment. 

(ii)  If  dividend  reinvestment  is  not 
made  available  as  specified  in 
subparagraph  (B)(i)  above,  the 
maximum  aggregate  sales  charge  shall 
not  exceed  7.25%  of  offering  price.] 

[(C)(i]] (B)(i)  Rights  of  accumulation 
(cumulative  quantity  discounts)  may  be 
made  available  to  any  person  in 
accordance  with  one  of  the  alternative 
quantity  discount  schedules  provided  in 
subparagraph  [lD)](C)(ij  below,  as  in 
effect  on  the  date  the  right  is  exercised. 

(ii)  If  rights  of  accumulation  are  not 
made  available  on  terms  at  least  as 
favorable  as  those  specified  in 
subparagraph  (C)(i)  the  maximum 
aggregate  sales  charge  shall  not  exceedl:] 

[(a)]  8.0%  of  offering  price,  [if  the 
provisions  of  subparagraph  (B)(i)  are 
met;  or 

(b)  6.75%  of  offering  price  if  the 
provisions  of  subparagraph  (B)(i)  are  not 
met.) 

[[D)][C)(i)  Quantity  discounts,  if 
offered,  shall  be  made  available  on 
single  purchases  by  any  person  in 
accordance  with  one  of  the  following 
two  alternatives: 

a.  A  maximum  aggregate  sales  charge 
of  7.75%  on  purchases  of  $10,000  or 
more  and  a  maximum  aggregate  sales 
charge  of  6.25%  on  purchases  of 
$25,000  or  more,  or 

b.  A  maximum  aggregate  sales  charge 
of  7.50%  on  purchases  of  $15,000  or 
more  and  a  maximum  aggregate  sales 
charge  of  6.25%  on  purchases  of 
$25,000  or  more. 

(ii)  If  quantity  discounts  are  not  made 
available  on  terms  at  least  as  favorable 
as  those  specified  in  subparagraph 
[(D)(i)l/'Q/'ijjthe  maximum  aggregate 
sales  charge  shall  not  exceed: 

a.  7.75%  of  offering  price  if  the 
provisions  of  subparagraphs  [(B)(i)  and 
[C][i)(B)  are  met. 

b.  7.25%  of  offering  price  if  (the 
provisions  of  subparagraph  (B)(i)  are 
met  but)  the  provisions  of  subparagraph 
((C)(i)]fS;arenotmet. 

[c.  6.50%  of  offering  price  if  the 
provisions  of  subparagraph  (C)(i)  are 
met  but  the  provision  of  subparagraph 
(B)(i)  are  not  met.] 

[d.  6.25%  of  offering  price  if  the 
provisions  of  subparagraphs  {B)(i)  and 
(C)(i)  are  not  met.] 

[(E)jfD/If  an  investment  company 
without  an  asset-based  sales  charge  pays 
a  service  fee,  the  maximum  aggregate 
sales  charge  shall  not  exceed  7.25%  of 
the  offering  price. 
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[(F)  If  an  investment  company 
without  an  asset-based  sales  charge 
reinvests  dividends  at  offering  price,  it 
shall  not  offer  or  pay  a  service  fee  unless 
it  offers  quantity  discounts  and  rights  of 
accumulation  and  the  maximum 
aggregate  sales  charge  does  not  exceed 
6.25%  of  the  offering  price.) 

(2)  Investment  Companies  with  an 
Asset-Based  Sales  Charge 

(A)  Except  as  provided  in 
subparagraph  (C)  and  (D),  the  aggregate 
asset-based,  front-end  and  deferred  sales 
charges  described  in  the  prospectus 
which  may  be  imposed  by  an 
investment  company  with  an  asset- 
based  sales  charge,  if  the  investment 
company  has  adopted  a  plan  under 
which  service  fees  are  paid,  shall  not 
exceed  6.25%  of  total  new  gross  sales 
(excluding  sales  from  the  reinvestment 
of  distributions;  [and]  exchanges  of 
shares  between  investment  companies 
in  a  single  complex,  between  classes  [of 
shares)  of  an  investment  company  with 
multiple  classes  of  shares  or  between 
series  [shares]  of  a  series  investment 
company)  plus  interest  charges  on  such 
amount  equal  to  the  price  rate  plus  one 
percent  per  annum.  The  maximum 
front-end  or  deferred  sales  charge 
resulting  from  any  transaction  shall  be 
6.25%  of  the  amount  invested. 

(B)  Except  as  provided  in 
subparagraph  (C)  and  (D),  if  an 
investment  company  with  an  asset- 
based  sales  charge  does  not  pay  a 
service  fee,  the  aggregate  asset-based, 
front-end  and  deferred  sales  charges 
described  in  the  prospectus  shall  not 
exceed  7.25%  of  total  new  gross  sales 
(excluding  sales  from  the  reinvestment 
of  distributions;  (and)  exchanges  of 
shares  between  investment  companies 
in  a  single  complex,  between  classes  [of 
shares]  of  an  investment  company  with 
multiple  classes  of  shares  or  between 
series  [shares)  of  a  series  investment 
company)  plus  interest  charges  on  such 
amount  equal  to  the  prime  rate  plus  one 
percent  per  annum.  The  maximum 
front-end  or  deferred  sales  charge 
resulting  from  any  transaction  shall  be 
7.25%  of  the  amount  invested. 

(C)  The  maximum  aggregate  sales 
charge  on  total  new  gross  sales  set  forth 
in  subparagraph  (A)  and  (B)  may  be 
increased  by  an  amount  calculated  by 
applying  the  appropriate  percentages  of 
6.25%  or  7.25%  of  total  new  gross  sales 
which  occurred  after  an  investment 
company  first  adopted  an  asset-based 
sales  charge  until  July  7,  1993  plus 
interest  charges  on  such  amount  equal 
to  the  prime  rate  plus  one  percent  per 
annum  less  any  front-end,  asset-based  or 
deferred  sales  charges  on  such  sales  or 
net  assets  resulting  from  such  sales. 


(D)  The  maximum  aggregate  sales 
charges  of  an  investment  company  in  a 
single  complex,  a  class  or  share  issued 
by  an  investment  company  with 
multiple  classes  of  shares  or  a  separate 
series  of  a  series  investment  company- 
may  be  increased  to  include  sales  of 
exchanged  shares  provided  that  such 
increase  is  deducted  from  the  maximum 
aggregate  sales  charges  of  the 
investment  company,  class  or  series 
which  redeemed  the  shares  for  the 
purpose  of  such  exchanges. 

(E)  No  member  shall  offer  or  sell  the 
shares  of  an  investment  company  with 
an  asset-based  sales  charge  if: 

(i)  The  amount  of  the  asset-based  sales 
charge  exceeds  .75  of  1%  per  annum  of 
the  average  annual  net  assets  of  the 
investment  company;  or 

(ii)  Any  deferred  sales  charges 
deducted  from  the  proceeds  of  a 
redemption  after  the  maximum  cap 
described  in  subparagraph  (A),  (B),  (C) 
and  (D)  hereof,  has  been  attained  are  not 
credited  to  the  investment  company. 

(3)  Fund  of  Funds 

(A)  If  neither  nn  acquiring  company 
nor  an  acquired  company  in  a  fund  of 
funds  structure  has  an  asset-based  sales 
charge,  the  maximum  aggregate  front- 
end  and  deferred  sales  charges  that  may 
be  imposed  by  the  acquiring  company, 
the  acquired  company  and  those 
companies  in  combination,  shall  not 
exceed  the  rates  provided  in  paragraph 
(d)(1). 

(B)  Any  acquiring  company  or 
acquired  company  in  a  fund  of  funds 
structure  that  has  an  asset-based  sales 
charge  shall  individually  comply  with 
the  requirements  of  paragraph  (d)(2). 
provided: 

(i)  If  the  acquiring  and  acquired 
companies  are  in  a  single  complex  and 
the  acquired  fund  has  an  asset-based 
sales  charge,  sales  made  to  the 
acquiring  fund  shall  be  excluded  from 
total  gross  new  sales  for  purposes  of 
acquired  fund's  calculations  under 
subparagraphs  (d)(2)(Aj  through. 
(d)(2)(D):  and 

(ii)  If  both  the  acquiring  and  acquired 
companies  have  an  asset-based  sales 
charge:  (a)  the  maximum  aggregate 
asset-based  sales  charge  imposed  by  the 
acquiring  company,  the  acquired 
company  and  those  companies  in 
combination,  shall  not  exceed  the  rate 
provided  in  subparagraph  (d)(2)(E)(i): 
and  (b)  the  maximum  aggregate  front - 
end  or  deferred  sales  charges  shall  not 
exceed  7.25%  of  the  amount  invested, 
or  6.25%  if  either  company  pays  a 
service  fee. 

(C)  The  rates  described  in 
subparagraphs  (d)(4)  and  (d)(5)  shall 
apply  to  the  acquiring  company,  the 


acquired  company  and  those  companies 
in  combination.  The  limitations  of 
subparagraph  (d)(6)  shall  apply  to  the 
acquiring  company  and  the  acquired 
company  individually. 

[(3)](4l  No  member  or  person 
associated  with  a  member  shall,  either 
orally  or  in  writing,  describe  an 
investment  as  being  "no  load"  or  as 
having  "no  sales  charge"  if  the 
investment  company  has  a  front-end  or 
deferred  sales  charge  or  whose  total 
charges  against  net  assets  to  provide  for 
sales  related  expenses  and/or  ser\'ice 
fees  exceed  .25  of  1%  of  average  net 
asset  per  annum. 

[(4)  No  member  or  person  associated 
with  a  member  shall  offer  or  sell  the 
securities  of  an  investment  company 
with  an  asset-based  sales  charge  unless 
its  prospectus  discloses  that  long-term 
shareholders  may  pay  more  than  the 
economic  equivalent  of  the  maximum 
front-end  sales  charges  permitted  by  this 
Rule.  Such  disclosure  shall  be  adjacent 
to  the  fee  table  in  the  front  section  of  a 
prospectus.  This  subparagraph  shall  not 
apply  to  money  market  mutual  funds 
which  have  asset-based  sales  charges 
equal  to  or  less  than  .25  of  1%  of 
average  net  assets  per  annum.) 

(5)  No  member  or  person  associated 
with  a  member  shall  offer  or  sell  the 
securities  of  an  investment  company  if 
the  service  fees  paid  by  the  investment 
company,  as  disclosed  in  the 
prospectus,  exceed  .25  of  1%  of  its 
average  annual  net  assets  or  if  a  service 
fee  paid  by  the  investment  company,  as 
disclosed  in  the  prospectus,  to  any 
person  who  sells  its  shares  exceeds  .25 
of  1%  of  the  average  annual  net  asset 
value  of  such  shares. 

(6)  No  member  or  person  associated 
with  a  member  shall  offer  or  sell  the 
securities  of  an  investment  company  if: 

(Al  The  investment  company  has  a 
deferred  sales  charge  paid  upon 
redemption  that  declines  over  the 
period  of  a  shareholder's  investment 
("contingent  deferred  sales  load"), 
unless  the  contingent  deferred  sales 
load  is  calculated  as  if  the  shares  or 
amounts  representing  shares  not  subject 
to  the  load  are  redeemed  first,  and  other 
shares  or  amounts  representing  shares 
are  then  redeemed  in  the  order 
purchased,  provided  that  another  order 
of  redemption  may  be  used  if  such  order 
would  result  in  the  redeeming 
shareholder  paying  a  lower  contingent 
deferred  sales  load,  or 

(B)  The  investment  company  has  a 
front-end  or  deferred  sales  charge 
imposed  on  shares,  or  amounts 
representing  shares,  that  ere  purchased 
through  the  reinvestmen'  of  dividends, 
unless  the  registration  statement 
registering  the  investment  company's 
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securities  under  the  Securities  Act  of 
1 933  became  effective  pricr  to  [insert 
the  effective  date  of  this  rule 
amendment}. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fding  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

a.  Background.  Regulatory  initiative 
adopted  in  1996  by  Congress  and  the 
Commission  provide  mutal  funds  and 
variable  insurance  sponsors  with  greater 
flexibility  in  structuring  distribution 
arrangements.  In  1997,  NASD 
Regulation  published  Notice  to 
Members  97-48  requesting  comment  on 
proposed  amendments  to  the  sales 
charge  provisions  in  the  Investment 
Company  Rule  and  the  Variable 
Contracts  Rule  that  would  adapt  the 
rules  to  these  regulatory  initiatives  and 
new  distribution  arrangements.  NASD 
Regulation  received  nine  comment 
letters  in  response  to  Notice  to  Members 
97—48.  The  commenters  generally 
supported  the  proposed  amendments  to 
the  Investment  Company  Rule.  The 
commenters  strongly  supported  the 
proposed  amendments  to  the  Variable 
Contracts  Rule. 

b.  Description.  (1)  Proposed 
Amendments  to  the  Investment 
Company  Rule.  (A)  Fund  of  Funds.  The 
National  Securities  Markets 
Improvement  Act  of  1996  (the  "1996 
Amendments")  amended  the  Investment 
Company  Act  of  1940  ("1940  Act")  to, 
among  other  things,  broaden  the  ability 
of  mutual  fund  sponsors  to  establish 
"fund  of  funds"  arrangements. 

The  Investment  Company  Rule 
currently  does  not  take  into  account 
two-tier  fund  of  funds  structures  in 
which  asset-based  sales  charges  are 
imposed  at  both  the  acquiring  and 
acquired  fund  levels.  The  proposed 
amendments  would  amend  the 
Investment  Company  Rule  to  ensure 


that  if  a  fund  of  funds  charges 
distribution  fees  at  both  levels,  the 
combined  sales  charges  do  not  exceed 
the  maximum  percentage  limits 
currently  contained  in  the  rule. 

(B)  Deferred  Sales  Loads.  In 
September  1996,  the  Commission 
amended  Rule  6c-10  under  the  1940 
Act  to  permit  new  types  of  deferred 
loads,  such  as  back-end  and  installment 
loads.  The  proposed  amendments  to  the 
Investment  Company  Rule  also  would 
permit  these  types  of  deferred  sales 
charges.  The  amendments  would 
conform  the  definition  of  "deferred 
sales  charge"  in  the  Investment 
Company  Rule  to  the  definition  of 
"deferred  sales  load"  in  Rule  6c-10  [i.e.. 
"any  amount  properly  chargeable  to 
sales  or  promotional  expenses  that  is 
paid  by  a  shareholder  after  purchase  but 
before  or  upon  redemption"). 

(C)  Loads  on  Reinvested  Dividends. 
The  proposed  amendments  would 
prohibit  loads  on  reinvested  dividends. 
When  NASD  Regulation  proposed  to 
prohibit  loads  on  reinvested  dividends 
in  Notice  to  Members  97—48, 
commenters  representing  unit 
investment  trust  ("UIT")  sponsors 
objected  to  the  proposed  amendments. 
NASD  Regulation,  however,  continues 
to  believe  that  it  is  appropriate  to 
prohibit  loads  on  reinvested  dividends 
for  all  investment  companies,  including 
UTTs.  In  order  to  minimize  the 
possibility  that  investors  could  incur 
additional  costs  associated  with  the 
restructuring  of  distribution  financing  to 
eliminate  loads  on  reinvested 
dividends,  the  proposed  amendments 
include  a  "grandfather  provision"  that 
would  exempt  ft-om  the  operation  of  the 
prohibition  all  investment  companies 
that  currently  impose  such  fees. 

(D)  CDSL  Calculations.  The  proposed 
amendments  would  prohibit  members 
from  selling  fund  shares  that  impose  a 
CDSL  unless  the  method  used  by  the 
fund  to  calculate  CDSLs  in  partial 
redemptions  requires  that  investors  be 
given  full  credit  for  the  time  they  have 
invested  in  the  fund.  Because  a  CDSL 
declines  over  the  period  of  a 
shareholder's  investment,  a  first-in  first- 
out  ("FIFO")  redemption  order 
requirement  generally  would  ensure 
that  transactions  are  subject  to  the 
lowest  applicable  CDSL.  The  proposed 
amendments,  however,  also  would 
expressly  provide  that  if  a  redemption 
order  other  than  FIFO  (for  example,  last- 
in  first-out)  would  result  in  a  redeeming 
shareholder  paying  a  lower  CDSL,  the 
other  method  could  be  used. 

(E)  Prospectus  Disclosure.  The 
Investment  Company  Rule  currently 
prohibits  a  member  from  offering  or 
selling  shares  of  a  fund  with  an  asset- 


based  sales  charge  unless  its  prospectus 
disclosures  that  long-term  shareholders 
may  pay  more  than  the  economic 
equivalent  of  the  maximum  front-end 
sales  charges  permitted  by  the  rule.  In 
March  1998,  the  Commission  adopted 
significant  revisions  to  prospectus 
disclosure  requirements  for  mutual 
funds.  Included  in  the  amendments  is  a 
requirement  that  the  prospectuses  of 
funds  with  asset-based  sales  charges 
include  disclosure  regarding  Rule  12b- 
1  plans  that  is  similar  to  the  disclosure 
required  in  the  Investment  Company 
Rule.  Accordingly,  the  proposed 
amendments  would  eliminate  the 
prospectus  disclosure  requirement  in 
the  Investment  Company  Rule. 

(2)  Proposed  Amendments  to  the 
Variable  Contracts  Rule.  In  Notice  to 
Members  97-48,  NASD  Regulation 
proposed  to  amend  the  Variable 
Contracts  Rule  to  eliminate  the 
maximum  sales  charge  limitations.  The 
commenters  strongly  supported  the 
proposed  amendment  because  they  view 
specific  sales  charge  limits  in  the 
Variable  Contracts  Rule  as  unnecessary 
and  inconsistent  writh  the 
"reasonableness"  standard  enacted  in 
the  1996  Amendments.  Consistent  with 
these  comments,  the  proposed 
amendments  would  eliminate  the 
maximum  sales  charge  limitations  in  the 
Variable  Contracts  Rule.  The  proposed 
amendments  also  would  make  a 
conforming  change  to  eliminate  the 
requirements  in  the  rule  to  file  with  the 
Advertising/Investment  Companies 
Regulation  Department  the  details  of 
any  changes  in  a  variable  annuity's  sales 
charges. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  15A(b)(6)  of  the  Act,3  which 
requires,  among  other  things,  that  the 
Association's  rules  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and,  in  general,  to  protect  investors  and 
the  public  interest,  in  that  the  proposed 
rule  change,  by  adapting  the  Investment 
Company  Rule  and  the  Variable 
Contracts  Rule  to  take  into  account 
recent  legislation,  regulations 
promulgated  by  the  Commission,  and 
new  distribution  arrangements,  will 
further  these  requirements. 


'  15  U.S.C.  780-3. 
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B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  commenters  generally  supported 
the  proposed  amendments  to  the 
Investment  Company  Rule.  The 
commenters  strongly  supported  the 
proposed  amendments  to  the  Variable 
Contracts  Rule.  The  comments  are 
summarized  below. 

1.  Amendments  to  the  Investment 
Company  Rule 

a.  Fund  of  Funds.  NASD  Regulation 
proposed  to  amend  the  Investment 
Company  Rule  to  ensure  that  the 
combined  sales  charges  for  funds  of 
funds  that  charge  a  sales  load  or  asset- 
based  distribution  fee  at  both  the 
acquiring  and  underlying  fund  levels  do 
not  exceed  the  maximum  percentage 
limits  that  are  currently  contained  in  the 
Rule.  The  proposed  amendments, 
however,  would  not  require  funds  of 
funds  to  calculate  cumulative  sales 
charge  limits  required  for  funds  that 
charge  asset-based  fees.  The  Investment 
Company  Institute  (ICI)  and  the 
Securities  Industry  Association  (SIA) 
supported  the  proposed  approach  to 
regulating  fees  charged  by  funds  of 
funds.  The  ICI  recommended  certain 
technical  changes  to  the  proposed  rule 
language  to  clarify  that  the  limits  apply' 
to  the  aggregate  rate  of  asset-based  sales 
charges  rather  than  the  amount 
deducted  based  on  net  asset  values.  In 
addition,  the  ICI  recommended  that 
NASD  Regulation  clarify  that  the 
acquiring  and  acquired  funds  in  a  fund 
of  funds  structure  remain  individually 
subject  to  the  cumulative  limits  in  the 
rule. 

Banc  One  Corporation  (Banc  One) 
stated  that  the  cumulative  limits  should 
apply  to  funds  of  funds.  Banc  One  noted 
that  acquiring  funds  in  a  fund  of  funds 
structure  typically  purchase 
institutional  class  shares  in  underlying 
funds  that  typically  do  not  carry  an 
asset-based  sales  charge.  Accordingly, 
Banc  One  believes  that  it  is  feasible  for 
the  acquiring  fund  to  calculate  a  single 
remaining  amount  that  reflects  both  its 
own  gross  new  sales  and  its 
proportionate  share  of  the  underlying 
fund's  new  sales  and  charges. 

b.  Installment  Loads.  NASD 
Regulation  proposed  to  amend  the 


definition  of  "deferred  sales  charge"  in 
the  Investment  Company  Rule  to  permit 
installment  loads.  The  ICI  was  the  only 
commenter  on  this  proposal,  which  it 
supported. 

c.  Loads  on  Reinvested  Dividends. 
NASD  Regulation  proposed  to  prohibit 
sales  loads  on  reinvested  dividends.  The 
ICI  and  Davis  Polk  &  Wardell  (Davis 
Polk)  opposed  this  proposal.  The  ICI 
believes  that,  as  an  alternative  to 
prohibiting  loads  on  reinvested 
dividends,  funds  that  impose  such 
charges  should  be  subject  to  lower 
maximum  limits  in  the  Rule  and  be 
required  to  make  appropriate  disclosure. 

d.  CDSL  Calculations.  NASD 
Regulation  proposed  to  impose 
redemption  order  requirements  (first-in- 
first-out  or  FIFO)  for  shares  subject  to 
contingent  deferred  sales  loads  so  that 
investors  incur  only  the  lowest 
applicable  CDSL.  The  proposed 
amendments  also  would  provide  that  if 
a  redemption  order  other  than  FIFO 
[e.g.,  LIFO)  would  result  in  a  redeeming 
shareholder  paying  a  lower  CDSL,  that 
method  could  be  used.  In  addition,  the 
Notice  to  Members  clarified  that  the 
proposed  amendment  would  concern 
only  the  manner  in  which  a  fund 
calculated  the  CDSL  and  should  not 
affect  a  shareholder's  ability  to  identify' 
for  tax  purposes  which  shares  have  been 
redeemed.  The  ICI  did  not  object  to 
NASD  Regulation's  approach.  The  SIA, 
however,  stated  that  NASD  Regulation 
should  not  impose  order  of  redemption 
requirements  because  marketing  or 
business  considerations  may  justify'  use 
of  methodologies  other  than  FIFO,  and 
investors  should  retain  the  right  to 
designate  which  shares  they  wish  to  sell 
for  tax  purposes. 

e.  Prospectus  Disclosure.  In  deference 
to  the  recent  adoption  by  the  SEC  of 
new  prospectus  disclosure  regarding  the 
long-term  effects  of  Rule  12b-l  fees, 
NASD  Regulation  proposed  to  eliminate 
the  equivalent  prospectus  disclosure 
requirement  in  the  Investment  Company 
Rule.  The  ICI  and  the  SIA  supported 
this  proposal. 

/.  Other  Comments.  Federated 
Investors  (Federated)  recommended  that 
NASD  Regulation  consider  an 
additional  amendment  to  the 
Investment  Company  Rule  that  would 
permit  funds  to  calculate  the  cumulative 
limits  in  the  Rule  by  aggregating  all 
shares  of  the  same  class  within  a  fund 
complex  that  have  exchange  privileges, 
rather  than  calculating  the  cap  for  each 
fund  individually.  For  example,  all  sales 
charges  for  "B"  shares  in  a  fund 
complex  and  gross  new  sales  of  B  shares 
would  be  aggregated  to  determine  the 
remaining  amount  under  the  Rule. 


Federated  claimed  that  the  current 
calculation  methods  for  the  transfer  of 
remaining  amount  balances  in  share 
exchanges  within  a  fund  complex  result 
in  some  funds  being  undercharged 
while  others  are  overcharged.  (The 
Investment  Company  Rule  permits  a 
fund  either  to  increase  its  remaining 
amount  by  treating  the  shares  received 
through  an  exchange  as  gross  new  sales 
and  deducting  the  amount  of  such 
increase  from  the  remaining  amount  of 
the  fund  from  which  shares  were 
exchanged,  or  to  transfer  less  than  this 
maximum  amount  pursuant  to  a  fimd 
policy  that  is  consistently  applied.) 
Federated  believes  that  if  fund 
companies  are  permitted  to  aggregate 
the  remaining  amount  pools  for 
exchangeable  shares,  inaccuracies 
inherent  in  the  current  methods  would 
be  significantly  reduced. 

2.  Amendments  to  the  Variable 
Contracts  Rule 

a.  Sales  Charge  Limits.  The  National 
Association  for  Variable  Annuities 
(NAVA),  Allstate  Life  Financial  Services 
(Allstate),  and  New  England  Insurance 
and  Investment  Company  (New 
England)  strongly  supported  the 
proposed  amendment  to  the  Variable 
Contracts  Rule  to  eliminate  the  sales 
charge  limit  for  variable  annuities.  They 
viewed  the  specific  sales  charge  limits 
in  the  Rule  as  unnecessary  and 
inconsistent  with  the  "reasonableness 
standard"  enacted  in  the  1996 
Amendments.  NAVA  described  the 
reasonableness  standard  as  a 
compromise  between  the  SEC  and  the 
insurance  industry  that  was  intended  to 
eliminate  SEC  regulation  of  individual 
charges  in  favor  of  the  new 
comprehensive  standard.  Allstate 
believes  that  the  intent  of  the  1996  Act 
was  to  eliminate  specific  limits  on  fees 
in  favor  of  a  reasonableness  standard  for 
aggregate  fees.  New  England  also  noted 
that  practical  considerations  render  the 
fee  limits  in  the  Variable  Contracts  Rule 
ineffective  because  distribution 
expenses  typically  are  not  recovered  by 
charging  sales  loads  on  premium 
payments. 

h.  Limitations  on  Sales  Charges  of 
Underlying  Funds.  NAVA  and  New 
England  t)elieve  that  sales  charge  limits 
on  funds  underlying  variable  annuities 
would  be  unnecessary  and  inconsistent 
with  the  1996  Act.  NAVA  notes  that  the 
1996  Act  provides  that  for  purposes  of 
the  reasonableness  requirement,  "the 
fees  and  charges  deducted  under  the 
contract  shall  include  all  fees  and 
charges  imposed  for  any  purpose  and  in 
any  manner."  Allstate  stated  that 
specific  limits  on  underlying  funds 
should  not  be  necessar\',  but  NASD 
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Regulafioi)  should  consider  how 
insurance  company  issuers  are 
administering  the  "reasonableness" 
requirement.  The  NASD  has  determined 
not  to  impose  sales  charge  limits  in  the 
Investment  Company  Rule  on  funds 
underlying  variable  annuities.  The 
Variable  Contracts  Rule  will  continue  to 
apply  exclusively  to  the  activities  of 
members  in  connection  with  variable 
contracts. 

HI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.  In 
addition,  the  Commission  solicits 
comment  on  whether  the  proposed 
"grandfather  provision"  relating  to  the 
prohibition  on  loads  on  reinvested 
dividends  should  become  effective  as  of 
the  date  this  proposed  rule  change  is 
approved,  or,  rather,  as  of  the  date  the 
proposed  rule  change  was  filed  with  the 
Commission.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.VV.,  Washington,  DC.  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  public 
in  accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
located  at  the  above  address.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NASD.  All  submissions 
should  refer  to  File  No.  SR-NASD-98- 
14  and  should  be  submitted  by 
September  8,  1998. 


For  the  Commission,  by  the  Division  of 
Market  Keguiation,  pursuant  to  delegated 
authority.  •* 

Margaret  H.  McFarland, 
Deputy  Hf  Cretan'. 

|FR  Doc.  98-21957  Filed  8-14-98;  8:45  am] 
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Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  of  Proposed  Rule  Change 
Regarding  the  Short  Option 
Adjustment  as  Applied  to  Non-Equity 
Options 

August  11,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),>  notice  is  hereby  given  that  on 
July  10,  1998,  The  Options  Clearing 
Corp.  ("OCC")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  OCC's  Rule  602  to 
modify  the  "short  option  adjustment"  as 
it  applies  to  non-equity  options  in 
OCC's  margin  system,  the  theoretical 
intermarket  margin  system  ("TIMS"  or 
"NEOTIMS").2 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 


and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulator}'  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

OCC  requires  its  clearing  members  to 
adjust  their  margin  deposits  with  OCC 
in  the  morning  on  every  business  day 
based  on  OCC's  overnight  calculations. 
OCC  imposes  a  margin  requirement  on 
short  positions  in  each  clearing  member 
account  and  gives  margin  credit  for 
unsegregated  long  positions.*  Under 
TIMS,  positions  in  a  class  group  are 
margined  based  on  premium  levels  at 
the  close  of  trading  on  the  preceding 
day  which  are  then  increased  or 
decreased  by  the  additional  margin 
amount  for  that  class  group. ^ 

TIMS  calculates  additional  margin 
amounts  using  options  price  theory. 
TIMS  first  calculates  the  theoretical 
liquidating  value  for  the  positions  in 
each  class  group  by  assuming  either  an 
increase  or  decrease  in  the  market  value 
of  the  underlying  asset  in  an  amount 
equal  to  the  applicable  margin  interval. 
The  margin  interval  is  the  maximum 
one  price  movement  that  OCC  wants  to 
protect  against  in  the  price  of  the 
underlying  asset. ^  Margin  intervals  are 
determined  separately  for  each 
underlying  interest  to  reflect  the 
volatility  in  the  price  of  the  underlying 
interest. 

TIMS  then  selects  the  theoretical 
liquidating  value  that  represents  the 
greatest  decrease  (where  the  actual 
liquidating  value  is  positive)  or  increase 
(where  the  actual  liquidating  value  is 
negative)  in  liquidating  value  compared 
with  the  actual  liquidating  value  based 
on  the  premium  levels  at  the  close  of 
trading  on  the  preceding  day.  The 
difference  between  that  theoretical 


•'17CFR200.3O-3(a)(l2). 

M5  U.S.C.  78s(b)(l). 

-  "TIMS"  refers  to  OCC's  margin  system  as  it 
applies  to  stock  options  and  "NEO  TIMS"  i-efers  to 
OCC's  margin  system  as  it  applies  to  non-equity 
options. 


'The  Commission  has  modifled  the  text  of  the 
summaries  prepared  by  OCC. 

■•A  long  position  is  unsegregated  for  OCC's 
purposes  if  OCC  has  a  lien  on  the  position  (;  e  ,  it 
has  recourse  to  the  value  of  the  position  in  the 
event  that  the  clearing  member  does  not  perform  an 
obligation  to  OCC).  Long  positions  in  firm  accounts 
and  market-maker  accounts  are  unsegregated.  Long 
positions  in  the  clearing  member's  customers' 
accounts  are  unsegregated  only  if  the  clearing 
member  submits  instructions  to  that  effect  in 
accordance  with  Rule  611. 

'  For  purposes  of  NEO  TIMS,  a  class  group 
consists  of  all  put  and  call  options,  certain  market 
baskets,  and  commodity  options  and  futures  that 
are  subject  to  margin  at  OCC  t)ecause  of  a  cross- 
margining  program  writh  a  commodity  clearing 
organization.  A  class  group  may  also  contain  stock 
loan  baskets  and  stock  borrow  baskets. 

"Some  combinations  of  positions  can  present  a 
greater  net  theoretical  liquidating  value  at  an 
intermediate  value  than  at  either  of  the  endpoint 
values.  As  a  result,  TIMS  also  calculates  the 
theoretical  liquidating  value  for  the  positions  in 
each  class  group  assuming  intermediate  market 
values  of  the  underlying  asset. 
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liquidating  value  and  the  actual 
liquidating  value  is  the  additional 
margin  amount  for  that  class  group 
unless  the  class  group  is  subject  to  the 
short  option  adjustment. 

For  net  short  positions  '  in  deep  out 
of  the  money  options,  little  or  no  change 
in  value  would  be  predicted  given  a 
change  in  value  of  the  underlying 
interest  equal  to  the  applicable  margin 
interval.  As  a  result,  TIMS  would 
calculate  additional  margin  amounts  of 
zero  or  close  to  zero  for  deep  out  of  the 
money  options.  However,  volatile 
markets  could  cause  such  positions  to 
become  near  to  or  in  the  money  and 
thereby  could  create  increased  risk  to 
OCC.  OCC  protects  against  this  risk  with 
an  adjustment  to  the  additional  margin 
calculation  known  as  the  short  options 
adjustment. 8 

Originally,  the  short  option 
adjustment  calculated  a  minimum 
additional  margin  amount  for  all  net 
short  positions  in  an  options  series  for 
which  the  ordinary  calculation  of  the 
additional  margin  requirement  was  less 
than  twenty-five  percent  of  the 
applicable  margin  interval.  The  original 
methodology  applied  the  short  option 
adjustment  to  all  such  short  option 
positions  and  did  not  attempt  to  match 
or  pair  net  short  positions  with  net  long 
positions  which  would  substantially 
reduce  or  eliminate  the  risk  of  such  net 
short  positions.^  OCC  concluded  several 
years  ago  that  this  method  required 
clearing  members  to  deposit  margin  in 
excess  of  the  risk  presented  by  certain 
net  short  positions  in  deep  out  of  the 
money  options. 

As  a  result,  OCC  modified  the  short 
option  adjustment  so  that  it  applied 
only  to  unpaired  net  short  positions  in 
deep  out  of  the  money  options,  ^o 
Currently,  the  term  unpaired  is  defined 
to  mean  that  a  net  short  position  is  not 
offset  by  a  net  long  position  on  the  same 
underlying  interest.  By  excluding  paired 
net  short  positions  from  the  short  option 
adjustment,  OCC  no  longer  needs  to 
collect  margin  calculated  pursuant  to 
the  short  option  adjustment  for  many 
short  option  positions  which  in  fact 
pose  little  or  no  risk  to  OCC  under 


'  A  net  position  in  an  option  series  in  an  account 
is  the  position  resulting  from  offsetting  the  gross 
unsegregated  long  position  in  that  series  against  the 
gross  short  position  in  that  series.  After  netting,  an 
account  will  reflect  a  net  short  position  or  a  net 
long  position  for  each  series  of  options  held  in  the 
account. 

'The  short  option  adjustment  for  non-equity 
options  is  described  in  OCC  Rule  602(c)(l)(ii)(C)(l). 

^The  term  unpaired  is  defined  in  Interpretation 
.04  to  Rule  601  for  equity  options  and  Interpretation 
.06  to  Rule  602  for  non-equity  options. 

'"Securities  Exchange  Act  Release  No.  31682 
(December  31,  1992),  58  FR  3318  [File  No.  SR- 
OCC-91-121. 


OCC's  ordinary  additional  margin 
methodology.  1' 

Excluding  paired  net  short  positions 
from  the  short  option  adjustment 
reduced  the  overcollateralization  caused 
by  the  short  option  adjustment. 
However,  OCC  believes  that  the  short 
option  adjustment  still  requires 
members  to  deposit  margin  in  excess  of 
the  risk  created  by  certain  net  short 
positions.  This  remaining 
overcollateralization  occurs  because 
Interpretation  .06  to  OCC  Rule  602 
currently  provides  that  a  net  short 
position  is  unpaired  unless  the  position 
is  offset  by  a  net  long  position  in  the 
same  class  group  [i.e.,  the  net  short  and 
long  positions  have  the  same  underlying 
interest).  Therefore,  Interpretation  .06 
treats  a  net  short  position  as  unpaired 
even  if  the  net  short  position  is  offset  by 
a  net  long  position  in  a  highly  correlated 
class  group.  In  other  words. 
Interpretation  .06  treats  a  net  short 
position  on  an  index  options  that  is 
offset  by  a  net  long  position  on  a  highly 
correlated  index  option  as  unpaired  for 
purposes  of  the  short  option  adjustment. 

To  reduce  this  remaining 
overcollateralization,  OCC  will  refine 
the  short  option  adjustment  logic  of 
NEO  TIMS  so  that  it  recognizes  spreads 
between  net  long  and  short  positions  on 
underlying  interests  that  exhibit  price 
correlation  of  seventy  percent  or  greater 
in  addition  to  spreads  between  net  long 
and  short  positions  on  the  same 
underlying  interests.'^  Under  the 
proposed  rule  change.  OCC  will  modifv 
Rule  602  to  provide  that  NEO  TIMS  (1) 
will  continue  to  pair  all  net  short 
contracts  on  a  particular  underlying 
interest  against  all  net  long  contracts  on 
the  same  underlying  interest  and  (2) 
will  then  pair  any  remaining  net  short 
positions  against  any  net  long  positions 
that  remain  in  other  class  groups  that 


"  A  pair  consisting  of  a  net  short  position  and  a 
net  long  position  on  the  same  underlying  mteres! 
(;  e  ,  in  the  same  class  group)  will  pose  no  risk  to 
OCC  if  the  exercise  price  of  the  short  position  is 
higher  (in  the  case  of  calls)  or  lower  (in  the  case 
of  puts)  than  the  exercise  price  of  the  long  position 
A  pair  consisting  of  a  net  short  position  and  a  net 
long  position  will  pose  a  risk  to  OCC  consisting  of 
the  difference  between  the  exercise  prices  of  the 
short  position  and  long  position  if  the  exercise  price 
of  the  short  position  is  lower  (in  the  case  of  calls) 
or  higher  (in  the  case  of  puts)  than  the  exercise 
price  of  the  long  position.  However,  this  risk  is 
relatively  small  and  is  not  open-ended  (j  e  .  the  risk 
cannot  be  greater  than  the  difference  between  the 
two  exercise  prices  times  the  applicable  unit  of 
trading  or  index  multiplier  and  the  number  of 
contracts). 

'-^OCC  is  not  proposing  to  refine  the  short  option 
adjustment  in  TIMS  for  equity  options.  OCC 
attributes  a  thirty  percent  price  correlation  to  the 
class  groups  in  the  equity  option  product  group, 
and  the  modified  short  option  adjustment  would 
therefore  have  no  effect  on  equity  options  even  if 
Interpretation  .04  to  Rule  601  were  revised. 


exhibit  seventy  percent  or  greater  price 
correlation.'^  Any  short  contracts 
remaining  unpaired  after  this  pairing 
process  will  be  subject  to  the  short 
option  adjustment.'^ 

Interpretation  .06  currently  states  that 
those  short  contracts  having  the  lowest 
premium  margin  values  will  be  deemed 
to  be  unpaired.  Premium  margin  \alue 
is  an  important  criterion  used  bv  OCC 
to  identify  the  excess  short  contracts 
that  OCC  will  deem  unpaired,  but  is  not 
the  only  criterion.'^ 

Under  the  proposed  rule  change. 
Interpretation  .06  will  be  modified  to 
provide  that  OCC  will  identif\'  which  of 
the  excess  short  contracts  will  be 
deemed  unpaired  and  therefore  be 
subject  to  margin  requirements  using 
the  short  option  adjustment. 

OCC  believes  that  pairing  net  short 
positions  with  net  long  positions  that  do 
not  exhibit  one  hundred  percent  price 
correlation  will  create  some  incremental 
risk  to  OCC.  However.  OCC  believes  that 
this  incremental  risk  is  relatively  small 
and  that  OCCs  ordinary  additional 
margin  calculations  should  generate 
margin  requirements  sufficient  to 
protect  OCC. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the 
Act  '^  and  the  rules  and  regulations 
thereunder  because  it  should  further  the 
public  interest  by  eliminating 
overcollateralization  of  certain  short 
positions  in  deep  out  of  the  money 
options  where  the  risk  of  such  positions 
is  offset  by  long  positions  on  a  highly 
correlated  underlying  interest.  OCC 
believes  further  that  the  proposed  rule 
change  will  remove  an  impediment  to 
market  liquidity  without  reducing 
OCC's  protection  with  respect  to  tnily 
uncovered  short  positions  in  deep  out  of 
the  money  options. 


'•  'The  class  groups  in  OCC's  stock  index  and 
currency  option  product  groups  satisfy  the 
requirement  for  seventy  percent  or  greater  price 
correlation. 

'"Commodity  options  and  futures  held  in  cross- 
margin  accounts,  market  baskets,  and  stock  loan 
and  borrow  baskets  also  will  be  included  in  the 
pairing  process.  Long  calls,  futures,  commodity 
calls,  market  baskets,  and  slock  loan  baskets  will  be 
netted  against  short  calls  and  commodity  calls. 
Long  puts,  commodity  puts,  short  futures,  market 
baskets,  and  stock  borrow  baskets  will  be  netted 
against  short  puts  and  commodity  puts. 

"Other  criteria  may  include  identifying  contracts 
that  are  furthest  from  expiration,  these  that  have  the 
highest  exercise  price  (in  the  case  of  calls!  or  the 
lowest  exercise  price  lin  the  case  of  puts),  or  those 
that  have  been  assigned  the  largest  margin  intei%al. 

'"15  L'.S.C.  78q-l(b)(3)(A). 
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(Bj  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  have  any 
material  impact  on  competition. 

(CI  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  by  OCC 
with  respect  to  the  proposed  rule 
change,  and  none  have  been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  no  finding  or 
(ii)  as  to  which  OCC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  4.50  Fifth  Street,  NW.. 
Washington,  DC  20,=549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  .5  U.S.C.  5,52,  will  be 
available  for  inspection  and  copving  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW,, 
Washington,  DC  20549. 

Copies  of  such  filing  also  will  be 
available  for  inspection  and  copving  at 
the  principal  office  of  OCC.  All 
submissions  should  refer  to  File  No. 
SR-OCC-98-07  and  should  be 
submitted  by  September  8,  1998. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 

Deputy  Secretary 

[FR  Doc.  98-21958  Filed  8-14-98;  8:45  ami 

BILUNG  CXIOE  8010-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  2865] 

Determination  on  U.S.  Bilateral 
Assistance  To  the  Republika  Srpska 

Pursuant  to  the  authority  vested  in  me 
by  section  573(e)  of  the  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act, 
1998  (Public  Law  105-118)  ("FOAA").  I 
hereby  waive  the  application  of  section 
573(a)  of  the  FOAA  in  order  to  provide 
up  to  $7  million  of  U.S.  bilateral 
assistance  to  reduce  official  debt  owed 
to  the  United  States  of  America  by  the 
government  of  Bosnia  and  Herzegovina. 

I  hereby  determine  that  this  assistance 
directly  supports  the  implementation  of 
the  Dayton  Agreement  and  its  Annexes. 

This  determination  shall  be  published 
in  the  Federal  Register. 

Dated:  July  27.  1998. 
Strobe  Talbott, 
Acting  Secretory  of  State. 
(FR  Doc.  98-21768  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  4710-23-M 


TENNESSEE  VALLEY  AUTHORITY 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Tennessee 

Valley  Authority  (Meeting  No.  1507). 
TIME  AND  DATE:  9  a.m.  (CDT),  August  19, 
1998. 

PLACE:  West  Tennessee  Center  for 
Agriculture  Research.  Extension  and 
Public  Service  Assembly  Room  B,  605 
Airways  Boulevard,  Jackson.  Tennessee. 
STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held 
on  July  15,  1998. 

New  Business 

B — Purchase  Award 

Bl.  Increase  and  extension  of  Blanket 
Purchase  Order  No.  98P8D-220675  with 
.Alcan  Cable  for  aluminum  conductor 
steel  reinforced  for  Transmission  Power 
Supply. 


■'  17CFR  200.JO-J(a)(12) 


E — Real  Property  Transactions 

El.  Grant  of  a  20-year  public 
recreational  easement  to  the  Athens, 
Tennessee,  Board  of  Education  affecting 
approximately  11.73  acres  of  land  on 
Watts  Bar  Lake  in  Meigs  County, 
Tennessee  (Tract  No.  XTWBR-138RE). 

E2.  Grant  of  permanent  easement  to 
the  Meigs  County  Highway  Department 
for  a  road  affecting  approximately  15.15 
acres  of  land  on  Watts  Bar  Lake,  Meigs 
County,  Tennessee  (Tract  No.  XTWBR- 
137H). 

E3.  Nineteen-year  commercial 
recreation  lease  to  John  Cooper  and  Greg 
Yarbrough  affecting  10.78  acres  of  land 
on  Guntersville  Lake,  Jackson  County. 
Alabama  (Tract  No.  XGR-748L),  for 
development  of  Wood  Yard  Marina  and 
amendment  of  the  Guntersville 
Reservoir  Land  Management  Plan  (Tract 
No.  XGR-105PT)  to  change  the  allocated 
use  from  barge  terminal  to  commercial 
recreation. 

E4.  Nineteen-year  commercial 
recreation  lease  of  the  May  Springs 
Recreation  Area  to  Claudia  Ann 
Holbrook,  d/b/a  Greenlee  Campground, 
R.V.  &  Marine,  affecting  approximately 
104  acres  of  land  on  Cherokee  Lake  in 
Grainger  County,  Tennessee  (Tract  No. 
XCK-580L). 

E5.  Sale  of  a  permanent  easement  to 
D.L.  Hutson  for  a  road,  affecting 
approximately  0.5  acre  of  land  on  Norris 
Lake  in  Campbell  County,  Tennessee 
(Tract  No.  XNR-904H). 

Information  Items 

1.  Approval  to  file  condemnation 
cases  for  transmission  line  ea.sements 
and  rights-of-way  for  the  Oneida- 
McCreary  line  in  Scott  County, 
Tennessee,  and  the  Freeport-Miller  line 
in  DeSoto  County,  Mississippi. 

2.  Approval  of  Fiscal  Year  1998 
Performance  Incentive  Goals  and 
Amendment  of  the  Performance 
Incentive  Plan. 

3.  Approval  of  new  Labor  Relations 
agreements  between  TVA  and  the  Office 
and  Professional  Employees' 
International  Union. 

For  more  information:  Please  call 
TVA  Public  Relations  at  (423)  632-6000, 
Knoxville,  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office  (202)  898-2999.  Dated:  August 
12,  1998. 

Edward  S.  Christenbury, 

General  Counsel  and  Secretary. 

[FR  Doc.  98-22126  Filed  8-13-98;  10:39  am) 

BILUNG  CODE  8120-0»-M 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  49105. 

Date  Filed:  September  1,  1993. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  September  29,  1993. 

Description:  Application  of  Allcanada 
Express  Limited  d./b/a  Allcanada 
Express  pursuant  to  Section  402  and 
Subpart  Q,  applies  for  authority  to 
engage  in  charter  air  transportation  of 
property  and  mail  between  any  point  or 
points  in  Canada  and  any  point  or 
points  in  the  United  States. 

Docket  Number:  OST-1996-1327. 

Date  Filed:  April  30,  1996. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  May  26,  1996. 

Description:  Application  of  Inter- 
Canadien  (1991)  Inc./Inter-Canadian 
(1991)  Inc.  pursuant  to  49  U.S.C. 
Section  41301  and  Subpart  Q  of  the 
Regulations,  applies  for  a  foreign  air 
carrier  permit  to  provide  scheduled  and 
charter  foreign  air  transportation 
services  available  to  Canadian  carriers 
pursuant  to  the  Air  Transport 
Agreement  between  the  Government  of 
Canada  and  the  Government  of  the 
United  States. 
Dorothy  W.  Walker, 
Federal  Register  Liaison. 
[FR  Doc.  98-21983  Filed  8-14-98;  8:45  ami 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Research,  Engineering  and 
Development  (R,E&D)  Advisory 
Committee 

Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisorv  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  2),  notice  is 
hereby  given  of  a  meeting  of  the  FAA 
Research,  Engineering  and  Development 
Advisor\'  Committee.  The  meeting  will 
be  held  on  September  15-16,  at  the 
Holiday  Inn  Rosslyn  VVestpark  Hotel, 
1900  North  Fort  Myer  Drive,  Arlington. 
Virginia. 

On  Tuesday,  September  15  the 
meeting  will  begin  at  9  a.m.  and  end  at 
5  p.m.  On  Wednesday,  September  16 
the  meeting  will  begin  at  8:30  a.m.  and 
end  at  12  noon. 

The  meeting  agenda  will  include 
receiving  guidance  from  the  Committee 
for  FAA's  fiscal  year  2001  research  and 
development  investments  in  the  areas  of 
air  traffic  services,  airports,  aircraft 
safety,  security,  human  factors  and 
environment  and  energy.  The 
Committee  will  also  receive  updates  on 
the  Free  Flight  Phase  I  program  and  the 
Flight  2000  program. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
Persons  wishing  to  attend  the  meeting 
or  obtain  information  should  contact 
Lee  Olson  at  the  Federal  Aviation 
Administration,  AAR-200.  800 
Independence  Avenue,  SVV. 
Washington.  DC  20591  (202)  267-7358. 
Attendance  must  be  confirmed  to 
receive  a  meeting  package. 

Members  of  the  public  may  present  a 
written  statement  to  the  Committee  at 
any  time. 

Issued  in  Washington,  DC  on  August  11. 
1998. 

Jan  Brecht-Clark, 

Deputy  Director.  Office  of  Aviation  Research 
[FR  Doc.  98-22006  Filed  8-14-98;  8:45  ami 

BILUNG  CODE  4B10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Assessment:  Warwick, 
Rhode  Island 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  Intent. 

summary:  The  FHWA,  in  cooperation 
with  the  Rhode  Island  Department  of 
Transportation,  is  issuing  this  notice  to 
advise  the  public  that  an  Environmental 
Assessment  (EA)  will  be  prepared  for 


the  proposed  intermodal  station  and 
airport  connection  project  in  Warwick, 
Rhode  Island. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  J.  Rizzo.  Transportation  Planner. 
Federal  Highway  Administration.  380 
Westminster  Mall,  Room  547. 
Providence.  Rhode  Island  02903. 
Telephone  (401)  528-4548.  or  William 
Chuck  Alves,  Chief.  Intermodal 
Transportation  Planning,  Rhode  Island 
Department  of  Transportation,  Two 
Capitol  Hill.  Room  372.  Providence, 
Rhode  Island.  02903,  Telephone  1401) 
222-4203  ext,  4233, 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  Rhode 
Island  Department  of  Transportation 
(RIDOT).  will  prepare  an  Environmental 
Assessment  (EA)  on  a  proposal  to 
construct  an  intermodal  station  on  the 
Northeast  Corridor  (NEC)  with  an 
airport  connection  to  the  T,F  Green 
Airport,  located  within  the  City  of 
Warwick.  Rhode  Island  This  notice  is 
issued  in  the  event  that  an 
Environmental  Impact  Statement  (EIS) 
is  required. 

The  proposed  improvement  would 
involve  the  construction  of  new 
combined  commuter  rail/Amtrak 
intermodal  station  with  a  connection  to 
the  existing  T.F.  Green  Airport  terminal 
The  purpose  of  the  project  is  to  provide 
a  seamless  intermodal  link  between 
intercity  and  commuter  rail  services  on 
Amtrak's  Northeast  Corridor  and  T.F. 
Green  State  Airport.  The  need  for  this 
link  arises  from  projected  increases  in 
passengers  utilizing  the  airport, 
especially  those  from  outside  the  State 
of  Rhode  Island.  This  intermodal  link 
should  affect  a  modal  shift  among  a 
portion  of  those  passengers  thereby 
reducing  future  congestion  on  local 
roadways  and  the  associated  impacts  to 
air  quality  and  noise  in  the  Hillsgrove 
area  of  Warwick. 

Alternatives  under  consideration 
include;  (1)  Taking  no  action;  (2) 
Construction  of  an  intermodal  station 
including  station  building  with 
passenger  waiting  and  ticketing 
facilities,  passenger  platforms,  and  an 
airport  shuttle  connection  to  the  airport; 
(3)  Construction  of  an  intermodal 
station  including  station  building  with 
passenger  waiting  and  ticketing 
facilities,  passenger  platforms,  and  an 
automated  people  mover  connection  to 
the  airport.  Additional  reasonable 
alternatives  may  be  identified  during 
the  scoping  process. 

A  public  scoping  meeting  with 
interested  agencies  and  members  of  the 
pubUc  will  be  held  on  August  27,  1998 
at  9:00  a.m.  at  the  RIDOT  Traffic 
Operations  Center  (TOC)  Conference 
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Room.  The  meeting  will  continue  on 
August  27.  1998  in  Warwick,  Rhode 
Island  at  the  Radisson  Airport  Hotel. 
2081  Post  Road  at  6:30  p.m.  The  second 
part  of  the  scoping  meeting  will  be 
preceded  by  a  workshop  to  explain  the 
components  of  the  projects.  The 
workshop  will  open  at  5:00  p.m.  and 
project  planners  and  engineers  will  be 
in  attendance  to  answer  questions  from 
7-8:00  p.m.  Written  comments  received 
by  September  28.  1998  will  be 
incorporated  into  this  NEPA  scoping 
process. 

To  ensure  that  a  full  range  of  issues 
related  to  this  proposed  project  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and/or  questions  concerning 
this  proposed  project  may  be  presented 
at  the  August  27,  1998  scoping  session 
or  directed  to  FHWA  and  RIDOT  at  the 
addresses  provided  above. 

Authority:  23  U.S.C.  315;  49  CFR  1.48. 
Issued:  August  11,  1998. 
Gordon  G.  Hoxie. 

Division  Administrator.  Federal  Highway 
Administration.  Providence.  Rhode  Island 
[FR  Doc.  98-21990  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Voluntary  Intermodal  Sealift 
Agreement  (VISA) 

agency:  Maritime  Administration.  DOT. 

ACTION:  Notice  of  Open  Season  For 
Enrollment  in  Fiscal  Year  (FY)  1999 
VISA  Program. 

Introduction 

The  VISA  program  was  established 
pursuant  to  section  708  of  the  Defense 
Production  Act  of  1950,  as  amended, 
which  provides  for  voluntary 
agreements  for  emergency  preparedness 
programs.  After  review  of  a  one-year 
prototype,  VISA  was  approved  January 
30,  1997,  and  published  in  the  Federal 
Register  on  February  13,  1997  (62  FR 
6837).  As  implemented,  VISA  is  open  to 
U.S. -Flag  Vessel  Operators  of  militarily 
useful  vessels,  including  bareboat 
charter  operators  if  satisfactory  signed 
agreements  are  in  place  committing  the 
assets  of  the  owner  to  the  bareboat 
charterer  for  purposes  of  VISA.  By  order 
of  the  Maritime  Administrator  on 
August  4,  1997,  participation  of  U.S.- 
flag  deepwater  tug/barge  Operators  in 
VISA  was  encouraged.  Time,  voyage, 
and  space  charterers  are  not  considered 


U.S. -Flag  Vessel  Operators  for  purposes 
of  VISA  eligibility. 

Participation  in  VISA,  as  evidenced 
by  a  fully  executed  VISA  Agreement 
with  the  Maritime  Administration 
(MARAD),  satisfies  the  requirement  of 
section  653  of  the  Maritime  Security  Act 
of  1996  (P.L.  104-239)  for  Maritime 
Security  Program  (MSP)  participants  to 
enter  into  an  Emergency  Preparedness 
Agreement  with  the  Secretary  of 
Transportation  and  to  receive  DoD 
peacetime  contract  award  priority  by 
participation  in  a  Emergency 
Preparedness  Program,  approved  by  the 
Secretary  of  Defense  (SECDEF). 

VISA  Concept 

The  mission  of  VISA  is  to  provide 
commercial  sealift  and  intermodal 
shipping  services  and  systems, 
including  vessels,  vessel  space, 
intermodal  equipment  and  related 
management  services,  to  the  Department 
of  Defense  (DoD),  as  necessary,  to  meet 
national  defense  contingency 
requirements  or  national  emergencies. 

VISA  provides  for  the  stagecT  time- 
phased  availability  of  participants' 
shipping  services/systems  to  meet 
contingency  requirements  through 
prenegotiated  contracts  between  the 
Government  and  participants.  Such 
arrangements  will  be  jointly  planned 
with  MARAD,  USTRANSCOM,  and 
participants  in  peacetime  to  allow 
effective  and  best  valued  use  of 
commercial  sealift  capacity,  to  provide 
DoD  assured  contingency  access,  and  to 
minimize  commercial  disruption, 
whenever  possible. 

VISA  Stages  I  and  II  provide  for 
prenegotiated  contracts  between  the 
DoD  and  participants  to  provide  sealift 
capacity  to  meet  all  projected  DoD 
contingency  requirements.  These 
contracts  will  be  executed  in  accordance 
with  approved  DoD  contracting 
methodologies.  VISA  Stage  III  will 
provide  for  additional  capacity  to  the 
DoD  when  Stage  I  and  II  commitments 
or  volunteered  capacity  are  insufficient 
to  meet  contingency  requirements,  and 
adequate  shipping  services  from  non- 
participants  are  not  available  through 
established  DoD  contracting  practices  or 
U.S.  Government  treaty  agreements. 

FY  1999  VISA  Enrollment  Open  Season 

The  purpose  of  this  notice  is  to  invite 
interested,  qualified  U.S. -Flag  Vessel 
Operators  to  participate  in  the  VISA 
program  for  FY  1999  (October  1,  1998 
thru  September  30.  1999).  This  is  the 
first  annual  enrollment  period  since  the 
commencement  of  VISA  during  which 
time  participants  have  been  enrolled  in 
the  program  on  an  ad-hoc  basis.  This 
enrollment  method  was  adequate  during 


the  early  period  of  the  program  while 
the  DoD  VISA  contracting  process  was 
under  development.  However,  now  that 
VISA  has  been  fiiUy  integrated  into 
DoD's  priority  for  award  of  cargo  to 
VISA  participants,  it  is  necessary  to  link 
the  VISA  enrollment  cycle  with  DoD's 
peacetime  cargo  contracting  cycle. 

Existing  VISA  participants  and  new 
applicants  are  required  to  enroll/re- 
enroll  for  the  FY  1999  VISA  program  as 
described  in  this  Notice.  This  alignment 
of  VISA  enrollment  and  eligibility  for 
VISA  priority  will  solidify  the  linkage 
between  commitment  of  contingency 
assets  by  VISA  participants  and 
receiving  VISA  priority  consideration 
for  award  of  FY  1999  DoD  peacetime 
cargo. 

It  is  the  only  planned  enrollment 
period  for  carriers  to  join  VISA  and 
derive  benefits  for  DoD  peacetime 
contracts  during  FY  1999.  The  only 
exception  to  this  open  season  period  for 
VISA  enrollment  will  be  for  a  non-VISA 
carrier  that  reflags  a  vessel  into  U.S. 
registry.  That  carrier  may  join  VISA 
upon  completion  of  reflagging  at  any 
time  during  the  fiscal  year. 

Advantages  of  Peacetime  Participation 

Because  enrollment  of  carriers  in 
VISA  provides  the  DoD  with  assured 
access  to  sealift  services  during 
contingencies  based  on  a  level  of 
commitment,  as  well  as  a  mechanism 
for  joint  planning,  the  DoD  awards 
peacetime  cargo  contracts  to  VISA 
participants  on  a  priority  basis.  This 
applies  to  liner  trades  and  charter 
contracts  alike.  Award  of  DoD  cargoes  to 
meet  DoD  peacetime  and  contingency 
requirements  is  made  on  the  basis  of  the 
following  priorities: 

•  U.S. -flag  vessel  capacity  operated 
by  VISA  participants,  and  U.S. -flag 
Vessel  Sharing  Agreement  (VSA) 
capacity  held  by  VISA  participants. 

•  U.S. -flag  vessel  capacity  operated 
by  non-participants. 

•  Combination  U.S. -flag/foreign-flag 
vessel  capacity  operated  by  VISA 
participants,  and  combination  U.S. -flag/ 
foreign-flag  VSA  capacity  held  by  VISA 
participants. 

•  Combination  U.S.-flag/foreign-flag 
vessel  capacity  operated  by  non- 
participants. 

•  U.S. -owned  or  operated  foreign-flag 
vessel  capacity  and  VSA  capacity  held 
by  VISA  participants. 

•  U.S.-owned  or  operated  foreign-flag 
vessel  capacity  and  VSA  capacity  held 
by  non-participants. 

•  Foreign-owned  or  operated  foreign- 
flag  vessel  capacity  of  non-participants. 
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Participants 

Any  U.S.-Plag  Vessel  Operator 
organized  under  the  laws  of  a  state  of 
the  United  States,  or  the  District  of 
Columbia,  who  is  able  and  willing  to 
commit  militarily  useful  sealift  assets 
and  assume  the  related  consequential 
risks  of  commercial  disruption,  may  be 
eligible  to  participate  in  the  VISA 
program.  While  vessel  brokers  and 
agents  play  an  important  role  as  a 
conduit  to  locate  and  secure  appropriate 
vessels  for  the  carriage  of  DoD  cargo, 
they  may  not  become  participants  in  the 
VISA  program  due  to  lack  of  requisite 
vessel  ownership  or  operation.  Brokers 
and  agents  should  encourage  the 
carriers  they  represent,  however,  to  join 
the  program. 

Commitment 

Any  U.S. -Flag  Vessel  Operator 
desiring  to  receive  preference  in  the 
award  of  DoD  peacetime  contracts  must 
commit  no  less  than  .50  percent  of  its 
total  U.S. -flag  militarily  useful  capacity 
in  Stage  III  of  the  VISA  program.  A 
participant  desiring  to  bid  on  DoD 
peacetime  contracts  will  be  required  to 
provide  commitment  levels  to  meet 
DoD-established  Stage  I  and/or  II 
minimum  percentages  of  the 
participant's  military  useful,  oceangoing 
U.S-flag  fleet  capacity  on  an  annual 
basis.  The  United  States  Transportation 
Command  (USTRANSCOM)  and 
MARAD  will  coordinate  to  ensure  that 
the  amount  of  sealift  assets  committed 
to  Stages  I  and  II  will  not  have  an 
adverse  national  economic  impact.  To 
minimize  domestic  commercial 
disruption,  participants  operating 
vessels  in  the  domestic  Jones  Act  trades 
are  not  required  to  commit  the  capacity 
of  those  U.S.  domestic  trading  vessels  to 
VISA  Stages  I  and  II.  Overall  VISA 
commitment  requirements  are  based  on 
annual  enrollment. 

In  order  to  protect  a  U.S. -Flag  Vessel 
Operator's  market  share  during 
contingency  activation,  VISA  allows 
participants  to  join  with  other  vessel 
operators  in  Carrier  Coordination 
Agreements  (CCA's)  to  satisfy 
commercial  or  DoD  requirements.  VISA 
provides  a  defense  against  antitrust  laws 
in  accordance  with  section  708  of  the 
Defense  Production  Act  of  1950.  CCA's 
must  be  submitted  to  MARAD  for 
coordination  with  the  Department  of 
Justice  for  approval,  before  they  can  be 
utilized. 

Compensation 

In  addition  to  receiving  priority  in  the 
award  of  DoD  peacetime  cargo, 
compensation  during  contingency 
activation  provides  multiple 


methodologies  that  each  participant 
may  choose  during  enrollment  which 
are  commensurate  with  risk  and  service 
provided.  The  rate  methodology 
determinations  for  liners  and  charters 
are  undergoing  development,  but  will  be 
available  for  use  at  the  commencement 
of  the  FY  1999  VISA  participation 
period. 

Enrollment 

Immediately  following  publication  of 
this  Notice,  current  VISA  participants 
will  receive  a  re-enrollment  package 
from  the  Director,  Office  of  Sealift 
Support,  which  will  also  include  VISA 
Stage  III  capacity  calculation  worksheets 
to  review  and  approve.  These 
documents  must  be  returned  to  MARAD 
no  later  than  August  31,  1998,  to  allow 
processing  time  for  the  October  1 ,  1998, 
commencement  date  of  the  FY  1999 
VISA  participation  period. 

New  applicants  may  enroll  by 
obtaining  a  VISA  application  package 
from  the  Director,  Office  of  Sealift 
Support.  The  application  package  will 
include  the  February  13,  1997  VISA 
Agreement,  instructions  for  completing 
and  submitting  the  application,  blank 
VISA  Application  forms,  and  a  request 
for  information  regarding  the  operations 
and  U.S.  citizenship  of  the  applicant  in 
order  to  assist  MARAD  in  making  a 
determination  of  the  applicant's 
eligibility.  An  applicant  must  be  able  to 
provide  an  affidavit  that  demonstrates 
that  it  is  at  least  a  citizen  of  the  United 
States,  for  purposes  of  vessel 
documentation,  within  the  meaning  of 
46  U.S.C,  section  12102,  and  that  it 
owns,  or  bareboat  charters  and  controls, 
oceangoing,  militarily  useful  vessel(s) 
for  purposes  of  committing  assets  to 
VISA.  New  VISA  applicants  must  return 
completed  FY  1999  VISA  application 
documents  to  MARAD  not  later  than 
August  31,  1998.  Once  MARAD  has 
reviewed  the  application  and 
determined  VISA  eligibility,  MARAD 
will  sign  the  VISA  application 
document  which  completes  the 
eligibility  phase  of  the  VISA  enrollment 
process;  however,  the  applicant  is  not 
yet  a  VISA  participant,  due  to  the 
remaining  requirement  to  enter  into 
contingency  contracts  with  DoD. 

For  tne  FY  1999  VISA  open  season, 
and  prior  to  being  re-enrolled  in  VISA, 
all  current  VISA  participants  and 
eligible  new  VISA  applicants  will  be 
required  to  execute  a  joint  Voluntary' 
Enrollment  Contract  (VEC)  with  the  DoD 
[Military  Traffic  Management  Command 
(MTMC)  and  Military  Sealift  Command 
(MSC)l  which  will  specify  the 
participant's  Stage  III  commitment  for 
FY  1999.  Once  the  VEC  is  completed, 
the  applicant  completes  the  DoD 


contracting  process  by  executing  a 
Drytime  Contingency  Contract  (DCC) 
with  MSC  (for  Charter  Operators)  and ' 
or  as  applicable,  a  VISA  Contingency 
Contract  (VCC)  with  MTMC  (for  Liner 
Operators).  Once  the  DoD  contingency 
contract(s)  arejpompleted,  the  Maritime 
Administrator  will  confirm  the 
participant's  enrollment/re-enrollment 
by  letter  agreement,  with  a  copy  to  all 
appropriate  parties. 
FOR  ADDITIONAL  INFORMATION  AND 
APPLICATIONS  CONTACT:  Raymond 
Barberesi,  Director.  Office  of  Sealift 
Support,  U.S.  Maritime  Administration, 
Room  7307,  400  Seventh  Street,  SW., 
Washington.  DC  20590.  Telephone  (202) 
366-2323.  Fax  (202)  493-2180.  The  full 
text  of  this  Federal  Register  Notice  and 
other  information  about  the  VISA  can  be 
found  on  MARAD's  Internet  Web  Page 
at  http://www.marad.dot.gov. 

By  Order  of  the  Maritime  Administrator. 

Dated:  August  13,  1998. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
(FR  Doc  98-22127  Filed  8-14-98.  8:45  am] 

BILLING  CODE  4910-81 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  3911 

AGENCY:  Internal  Revenue  Ser\'ice  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
3911,  Taxpayer  Statement  Regarding 
Refund. 

DATES:  Written  comments  should  be 
received  on  or  before  October  16.  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  infomation  or 
copies  of  the  form  should  be  directed  to 
Carol  Savage,  (202)  622-3945,  Internal 
Revenue  Service,  room  5569,  1111 
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Constitution  Avenue  N\V..  Washington, 
DC  20224. 

SUPPLEME^f^ARY  INFORMATION: 

Title:  Taxpayer  Statement  Regarding 
Refund. 

OMB  Number:  1545-1384. 
Form  Number:  Form  3911. 
Abstract:  Form  3911  is  used  bv 
taxpayers  to  notify  the  IRS  that  a  tax 
refund  previously  claimed  has  not  been 
received.  The  form  is  normally 
completed  by  the  taxpayer  as  the  result 
of  an  inquiry  in  which  the  taxpayer 
claims  non-receipt,  loss,  theft  or 
destruction  of  a  tax  refund,  and  IRS 
research  shows  that  the  refund  has  been 
issued.  The  information  on  the  form  is 
needed  to  clearly  identify  the  refund  to 
be  traced. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
520,000. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  43,160. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 


techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  11.  1998. 
Garrick  R,  Shear, 

IFIS  Reports  Clearance  Officer. 

|FR  Doc.  98-21953  Filed  8-14-98;  8:45  am] 

BILUNG  CODE  4830-01 -U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  4996 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
4996.  Electronic/Magnetic  Media  Filing 
Transmittal  for  Wage  and  Withholding 
Tax  Returns. 

DATES:  Written  comments  should  be 
received  on  or  before  October  16,  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  llll  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Carol  Savage,  (202)  622-3945,  Internal 
Revenue  Service,  room  5569,  1111 
Constitution  Avenue  NW..  Washington, 
DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Electronic/Magnetic  Media 
Filing  Transmittal  for  Wage  and 
Withholding  Tax  Returns. 

OMB  Number:  1545-1463. 

Form  Number:  Form  4996. 

Abstract:  Form  4996  is  required  in 
accordance  with  regulation  section 
31.601l(a)-8  as  part  of  a  "composite 
return"  when  employment  tax  returns 
are  submitted  electronically  or  magnetic 
media.  The  composite  return  consists  of 
Form  4996.  which  identifies  the  specific 
transmission  or  magnetic  tape  and  the 
type  of  tax  returns  being  submitted,  and 


an  attachment  of  magnetic  tape  or 
approved  media.  The  reporting  agent 
signs  Form  4996  and  this  serves  as  the 
legal  signature  for  each  return 
submitted. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Responses: 
1,700. 

Estimated  Time  Per  Response:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  170. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved;  August  11,  1998. 
Garrick  R.  Shear, 

!RS  Reports  Clearance  Officer. 

[FR  Doc.  98-21954  Filed  8-14-98;  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[PS-54-94] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995; 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  PS-54— 94  (TD 
8668),  Environmental  Settlement 
Funds— Classification  (§301.7701-4). 
DATES:  Written  comments  should  be 
received  on  or  before  October  16, 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569,  1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Environmental  Settlement 
Funds — Classification . 

OMB  Number:  1545-1465. 

Regulation  Project  Number:  PS-54- 
94. 

Abstract:  This  regulation  provides 
guidance  to  taxpayers  on  the  proper 
classification  of  trusts  formed  to  collect 
and  disburse  amoimts  for  environmental 
remediation  of  an  existing  waste  site  to 
discharge  taxpayers'  liability  or 
potential  liability  under  applicable 
environmental  laws.  Section  301.7701- 
4(e)(3)  of  the  regulation  provides  that 
the  trustee  of  an  environmental 
remediation  trust  must  furnish  to  each 
grantor  a  statement  that  shows  all  items 
of  income,  deduction,  and  credit  of  the 
trust  for  the  taxable  year  attributable  to 


the  portion  of  the  trust  treated  as  owned 
by  the  grantor.  The  statement  must 
provide  the  grantor  with  the  information 
necessary  to  take  the  items  into  account 
in  computing  the  grantor's  taxable 
income. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  4 
hours. 

Estimated  Total  Annual  Burden 
Hours:  2,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  10,  1998. 
Garrick  R.  Shear, 

fflS  Reports  Clearance  Officer. 

[PR  Doc.  98-21955  Filed  8-14-98;  8:45  ami 

BILUNG  CODE  4830-01-0 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Citizen  Advocacy  Panel:  Open  Meeting 

ACTION:  Notice  of  open  meeting  of 
Citizen  Advocacy  Panel. 

SUMMARY:  An  open  meeting  of  the 
Citizen  Advocacy  Panel  will  be  held  in 
Sunrise.  Florida. 

DATES:  The  meeting  will  be  held  Friday- 
August  28,  1998  and  Saturday,  August 
29,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Ferree  at  1-888-912-1227,  or 
954-572-6231. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Citizen 
Advocacy  Panel  will  be  held  Friday, 
August  28,  1998  from  6:00  pm  to  9:00 
pm  in  Room  225,  CAP  Office,  7771  W, 
Oakland  Park  Blvd.,  Sunrise,  Florida 
33351,  and  on  Saturday,  August  29, 
1998  from  9:00  am  to  12  noon  at  the  Dan 
Pearl  Sunrise  Library  conference  room, 
10500  W.  Oakland  Park  Blvd.,  Sunrise. 
FL  33351.  The  public  is  invited  to  make 
oral  comments  from  10:00  am  to  11:00 
eim  on  Saturday,  August  29,  1998.  If  you 
would  like  to  have  the  CAP  consider  a 
written  statement,  please  call  1-888- 
912-1227  or  954-572-6231,  or  write 
Nancy  Ferree,  CAP  Office,  7771  W. 
Oakland  Park  Blvd.,  Rm.  225,  Sunrise, 
FL  33351. 

Due  to  limited  conference  space,     — 
notification  of  intent  to  attend  the 
meeting  must  be  made  with  Nancy 
Ferree.  Ms.  Ferree  can  be  reached  at 
1-888-912-1227  or  954-572-6231. 

The  agenda  will  include  the 
following:  Various  IRS  issue  updates 
and  reports  by  the  CAP  sub-groups. 

Note:  Last  minute  changes  to  the  agenda 
are  p)ossib!e  and  could  prevent  effective 
advance  notice 

Dated:  August  5.  1998. 
Mary  Ellen  Ledger, 

Designated  Federal  Official,  Internal  Revenue 

Ser\'ice. 

[FR  Doc.  98-21952  Filed  8-14-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  100 

RIN  1018-AE69 

Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subpart  C 
and  Subpart  D— 1999-2000; 
Subsistence  Taking  of  Fish  and 
Wildlife  Regulations 

AGENCIES:  Forest  Service,  Agriculture 
and  Fish  and  Wildlife  Service,  Interior. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
revise  regulations  for  seasons,  harvest 
limits,  methods,  and  means  related  to 
taking  of  wildlife  for  subsistence  uses 
during  the  1999-2000  regulatory  year. 
The  rulemaking  is  necessary  because 
Subpart  D  is  subject  to  an  annual  public 
review  cycle.  When  final,  this 
rulemaking  will  replace  the  wildlife 
regulations  included  in  the 
"Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subpart  D — 
1998-1999  Subsistence  Taking  of  Fish 
and  Wildlife  Regulations,"  which  expire 
on  June  30,  1999.  This  rule  would  also 
amend  the  Customary  and  Traditional 
Use  Determinations  of  the  Federal 

Subsistence  Board  (Section .24  of 

Subpart  C). 

DATES:  The  Federal  Subsistence  Board 
must  receive  your  WTitten  public 
comments  and  proposals  to  change  this 
proposed  rule  no  later  than  October  23, 
1998.  Federal  Subsistence  Regional 
Advisory  Councils  (Regional  CouncHs) 
will  hold  public  meetings  to  receive 
proposals  to  change  regulations 
contained  in  this  proposed  rule  from 
September  9-Ocfober  23.  1998,  at 
various  locations  in  Alaska.  See 
SUPPLEMENTARY  INFORMATION  for 
additional  information  on  meetings. 
ADDRESSES:  You  may  submit  written 
comments  and  proposals  to  the  Office  of 
Subsistence  Management.  1011  E.  Tudor 
Road,  Anchorage.  Alaska  99503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
U.S.  Fish  and  Wildlife  Service. 
Attention:  Thomas  H.  Boyd,  Office  of 
Subsistence  Management;  (907)  786- 
3888.  For  questions  specific  to  National 
Forest  System  lands,  contact  Ken 
Thompson,  Regional  Subsistence 
Program  Manager,  USDA,  Forest 
Service,  Alaska  Region.  (907J  271-2540. 


SUPPLEMENTARY  INFORMATION: 

Meeting  Locations  and  Written 
Comment  Procedures 

The  Federal  Subsistence  Board 
(Board)  will  hold  meetings  on  this 
proposed  rule  at  the  following  locations 
in  Alaska: 

Southeast  Regional  Council — Haines 
Southcentral  Regional  Council — Anchorage 
Kodiak/Aleutians  Regional  Council — King 

Cove 
f?ristol  Bay  Regional  Council — Naknek 
Yukon-Kuskokwini  Delta  Regional  Council — 

Kwigiliingok 
Western  Interior  Regional  Council — 

Allakaket  or  Galena 
Seward  Peninsula  Regional  Council — Nome 
Northwest  Arctic  Regional  Council — 

Kotzebue 
Eastern  Interior  Regional  Council — Minto  or 

Venetie 
North  Slope  Regional  Council — Barrow 

We  will  publish  notice  of  specific 
dates,  times,  and  meeting  locations  in 
local  and  statewide  newspapers  prior  to 
the  meetings.  We  may  need  to  change 
locations  and  dates  based  on  weather  or 
local  circumstances.  The  amount  of 
work  on  each  Regional  Council's  agenda 
will  determine  the  length  of  the 
Regional  Council  meetings.  We  will 
compile  and  distribute  for  additional 
public  review  during  early  November 
1998  the  written  proposals  to  change 
Subpart  D  hunting  and  trapping 
regulations  and  customary  and 
traditional  use  determinations  in 
Subpart  C.  A  30-day  public  comment 
period  will  follow  distribution  of  the 
compiled  proposal  packet.  Written 
public  comments  on  distributed 
proposals  will  be  accepted  during  the 
public  comment  period.  You  may 
present  comments  on  published 
proposals  to  change  hunting  and 
trapping  and  customary  and  traditional 
use  determination  regulations  to  the 
Regional  Councils  at  their  winter 
meetings;  locations,  dates,  and  times  to 
be  announced.  The  Board  will 
deliberate  and  take  final  action  on 
proposals  received  that  request  changes 
to  this  proposed  rule  at  a  public  meeting 
to  be  held  in  Anchorage  during  April 
1999. 

Our  review  of  your  comments  would 
be  facilitated  by  your  providing  the 
following  information:  (a)  The  name, 
address,  and  telephone  number  of  the 
individual  or  organization  submitting 
the  proposal;  (b)  The  section  and/or 
paragraph  of  the  proposed  rule  for 
which  the  change  is  being  suggested;  (c) 
A  statement  explaining  why  the  change 
is  necessary:  (d)  A  proposed  solution; 
(e)  Suggested  wording  for  the  regulation 
addition  or  change;  and  (f)  Any 
additional  information  you  believe  will 


be  helpful  to  the  Board  in  evaluating 
your  proposal. 

Public  Review  Process — Regulation 
Comments,  Proposals,  and  Public 
Meetings 

You  may  submit  written  comments  or 
proposed  regulation  changes  in  writing 
to  the  address  identified  at  the 
beginning  of  this  rulemaking  by  October 
23,  1998.  You  may  also  present 
comments  or  proposals  at  Regional 
Council  meetings  to  be  held  from 
September  9-October  23,  1998. 

The  Board  Will  Not  Consider 
Proposals  for  Changes  Relating  to  Fish 
or  Shellfish  Regulations,  and  Changes  to 
the  Overall  Program  at  This  Time.  Fish 
and  shellfish  regulations  are  currently 
extended  through  December  31.  1999. 
pending  further  development  of  a 
separate  rulemaking  process  resulting 
from  the  consolidated  "Katie  John" 
litigation  and  petitions  to  the  Secretaries 
regarding  extended  jurisdiction. 

Following  public  distribution  of 
proposals  for  changes  to  the  1999-2000 
proposed  regulations,  we  will  provide  a 
comment  period  to  allow  public  review 
of  those  proposals  that  will  be 
considered  by  the  Board.  We  will  also 
hold  a  second  series  of  Regional  Council 
meetings  in  February  and  March  1999. 
to  assist  the  Regional  Councils  in 
developing  recommendations  to  the 
Board.  Submit  written  comments  on 
proposals  to  the  U.S.  Fish  and  WildUfe 
Service  before  conclusion  of  the 
comment  period  which  is  presently 
scheduled  to  end  on  January  8,  1999. 
The  Board  will  discuss  and  evaluate 
proposed  changes  to  this  rule  during  a 
public  meeting  scheduled  to  be  held  in 
Anchorage,  April  1999.  The  public  may 
provide  additional  oral  testimony  on 
specific  proposals  before  the  Board  at 
that  time. 

We  also  invite  your  comments  on  how 
to  make  this  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  rule  clearly  stated?  (2)  Does  the 
rule  contain  technical  language  or 
jargon  that  interferes  with  its  clarity?  (3) 
Does  the  format  of  the  rule  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "%"  and  a  numbered 

heading;  for  example,  §( .24 

Customary  and  traditional 
determinations.])  (5)  Is  the  description 
of  the  rule  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  understanding  the  rule?  What 
else  could  we  do  to  make  the  rule  easier 
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to  understand.  Send  a  copy  of  any 
comments  that  concern  how  we  could 
make  this  rule  easier  to  understand  to: 
Office  of  Regulatory  Affairs,  Department 
of  the  Interior,  Room  7229,  1849  C 
Street,  NW,  Washington,  DC  20240.  You 
may  also  e-mail  the  comments  to  this 
address:  Exsec@ios.doi.gov. 

Background 

Title  VIII  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126) 
requires  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Agriculture 
(Secretaries)  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fish  and  vidldlife  resources  on 
public  lands,  unless  the  State  of  Alaska 
enacts  and  implements  laws  of  general 
applicability  which  are  consistent  with 
ANILCA,  and  which  provide  for  the 
subsistence  definition,  preference,  and 
participation  specified  in  Sections  803, 
804,  and  805  of  ANILCA.  The  State 
implemented  a  program  that  the 
Department  of  the  Interior  previously 
found  to  be  consistent  with  ANILCA. 
However,  in  December  1989,  the  Alaska 
Supreme  Court  ruled  in  McDowell  v. 
State  of  Alaska  that  the  noral  preference 
in  the  State  subsistence  statute  violated 
the  Alaska  Constitution.  The  Court's 
ruling  in  McDowell  required  the  State  to 
delete  the  rural  preference  from  the 
subsistence  statute,  and  therefore, 
negated  State  compliance  with  ANILCA. 
The  Court  stayed  the  effect  of  the 
decision  luitil  July  1, 1990. 

As  a  result  of  the  McDowell  decision, 
the  Department  of  the  Interior  and  the 
Department  of  Agriculture 
(Departments)  assumed,  on  July  1, 1990, 
responsibility  for  implementation  of 
Title  VIII  of  ANILCA  on  public  lands. 
On  June  29,  1990,  the  Temporary 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  were 
published  in  the  Federal  Register  (55 
FR  27114-27170).  Consistent  with 
Subparts  A,  B,  and  C  of  these 
regulations,  the  Departments  established 
a  Federal  Subsistence  Board  to 
administer  the  Federal  subsistence 
management  program.  The  Board's 
composition  includes  a  Chair  appointed 
by  the  Secretary  of  the  Interior  with 
concurrence  of  the  Secretary  of 
Agriculture;  the  Alaska  Regional 
Director,  U.S.  Fish  and  Wildlife  Service; 
the  Alaska  Regional  Director,  U.S. 
National  Park  Service;  the  Alaska  State 
Director,  U.S.  Bureau  of  Land 
Management;  the  Alaska  Area  Director, 
U.S.  Bureau  of  Indian  Affairs;  and  the 
Alaska  Regional  Forester,  USDA  Forest 
Service.  Through  the  Board,  these 
agencies  have  participated  in 
development  of  regulations  for  Subparts 


A,  B,  and  C,  and  the  annual  Subpart  D 
regulations.  All  Board  members  have 
reviewed  this  rule  and  agree  with  its 
substance.  Because  this  rule  relates  to 
public  lands  managed  by  an  agency  or 
agencies  in  both  the  Departments  of 
Agriculture  and  the  Interior,  identical 
text  would  be  incorporated  into  36  CFR 
part  242  and  50  CFR  part  100. 

Applicability  of  Subparts  A,  B,  and  C 

Subparts  A,  B,  and  C  (unless 
otherwise  amended)  of  the  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska,  50  CFR  §§100.1  to 
100.23  and  36  CFR  §§242.1  to  242.23, 
remain  effective  and  apply  to  this  rule. 
Therefore,  all  definitions  located  at  50 
CFR  §100.4  and  36  CFR  §242.4  apply  to 
regulations  found  in  this  subpart. 

Navigable  Waters 

At  this  time.  Federal  subsistence 
management  program  regulations  apply 
to  all  non-navigable  waters  located  on 
public  lands  and  to  navigable  waters 
located  on  the  public  lands  identified  at 
50  CFR  §100.3(b)  and  36  CFR  §242. 3(b) 
of  the  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska. 
Subparts  A,  B,  and  C  (57  FR  22940- 
22964)  published  May  29,  1992. 
Nothing  in  these  regulations  is  intended 
to  enlarge  or  diminish  authorities  of  the 
Departments  to  manage  submerged 
lands,  title  to  which  is  held  by  the 
United  States  government. 

The  Board  recognizes  Judge  Holland's 
order  granting  preliminary  relief  to  the 
plaintiffs  in  the  case  of  the  Native 
Village  of  Quinhagak  et  al.  v.  United 
States  of  America  et  al.  Therefore,  to  the 
extent  that  these  regulations  would 
continue  any  existing  restrictions  on  the 
taking  of  rainbow  trout  by  the  residents 
of  Quinhagak  and  Goodnews  Bay  in  the 
Kanektok,  Arolik,  and  Goodnews  Rivers, 
those  regulations  will  not  be  enforced 
pending  completion  of  proceedings  in 
that  case.  However,  in  light  of  the 
continuation  of  the  proceedings  in  the 
consolidated  "Katie  John"  litigation,  a 
petition  to  the  Secretaries  of  the  Interior 
and  Agriculture  addressing  jurisdiction 
in  navigable  waters,  and  activities  in  the 
State  Legislature,  no  attempt  is  being 
made  to  alter  the  fish  and  shellfish 
portions  of  the  regulations  (Sections 

.26  and .27)  until  final 

guidance  has  been  received  regarding 
the  jurisdictional  authority  of  the 
Federal  government  over  navigable 
waters  in  general,  and  specifically  with 
respect  to  the  waters  at  issue  in  Native 
Village  of  Quinhagak  et  al.  v.  United 
States  of  America  et  al.     * 


Federal  Subsistence  Regional  Advisory 
Councils 

Pursuant  to  the  Record  of  Decision, 
Subsistence  Management  Regulations 
for  Federal  Public  Lands  in  Alaska, 
April  6,  1992,  and  the  Subsistence 
Management  Regulations  for  Federal 
Public  Lands  in  Alaska,  36  CFR  24211 
(1992)  and  50  CFR  100  (1992),  and  for 
the  purposes  identified  therein,  we 
divide  Alaska  into  ten  subsistence 
resource  regions,  each  of  which  is 
represented  by  a  Federal  Subsistence 
Regional  Advisory  Council  (Regional 
Council).  The  Regional  Councils 
provide  a  forum  for  rural  residents  v^th 
personal  knowledge  of  local  conditions 
and  resource  requirements  to  have  a 
meaningful  role  in  the  subsistence 
management  of  fish  and  wildlife  on 
Alaska  pubic  lands.  The  Regional 
Council  members  represent  varied 
geographical,  cultural,  and  user 
diversity  within  each  region. 

The  Regional  Councils  have  a 
substantial  role  in  reviewing  the 
proposed  rule  and  making 
recommendations  for  the  final  rule. 
Moreover,  the  Council  Chairs,  or  their 
designated  representatives,  will  present 
their  Council's  recommendations  at  the 
Board  meeting  in  April  1999. 

Proposed  Changes  From  1998-1999 
Seasons  and  Bag  Limit  Regulations 

Subpart  D  regulations  are  subject  to 
an  annual  cycle  and  require 
development  of  an  entire  new  rule  each 
year.  Customary  and  traditional  use 
determinations  are  also  subject  to  an 
annual  review  process  providing  for 
modification  each  year.  Regulations 
contained  in  this  proposed  rule  will 
take  effect  on  July  1.  1999,  unless 
elements  are  changed  by  subsequent 
Board  action  following  the  pubhc 
review  process  outlined  herein. 

The  text  of  the  1998-1999  Subparts  C 
and  D  Final  Rule  served  as  the 
foundation  for  the  1999-2000  Subparts 
C  and  D  proposed  rule.  We  have 
reworded  much  of  the  text  to  improve 
readability. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance 

The  Departments  distributed  a  Draft 
Environmental  Impact  Statement  (DEIS) 
that  described  four  alternatives  for 
developing  a  Federal  Subsistence 
Management  Program  for  public 
comment  on  October  7,  1991.  That 
document  described  the  major  issues 
associated  with  Federal  subsistence 
management  as  identified  through 
public  meetings,  written  comments,  and 
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staff  analysis  and  examined  the 
environmental  consequences  of  the  four 
alternatives.  Proposed  regulations 
(Subparts  A.  B,  and  C)  that  would 
implement  the  preferred  alternative 
were  included  in  the  DEIS  as  an 
appendix.  The  DEIS  and  the  proposed 
administrative  regulations  presented  a 
framework  for  an  annual  regulatory 
cycle  regarding  subsistence  hunting  and 
fishing  regulations  (Subpart  D).  The 
Departments  published  a  Final 
Environmental  Impact  Statement  (FEIS) 
on  February  28.  1992. 

Based  on  the  public  comment 
received,  the  analysis  contained  in  the 
FEIS.  and  the  recommendations  of  the 
Federal  Subsistence  Board  and  the 
Department  of  the  Interior's  Subsistence 
Policy  Group,  the  Secretary  of  the 
Interior,  with  the  concurrence  of  the 
Secretary  of  Agriculture,  through  the 
U.S.  Department  of  Agriculture-Forest 
Service,  decided  to  implement 
Alternative  IV  as  identified  in  the  DEIS 
and  FEIS  (Record  of  Decision  on 
Subsistence  Management  for  Federal 
Public  Lands  in  Alaska  (ROD),  signed 
April  6,  1992).  The  DEIS  and  the 
selected  alternative  in  the  FEIS  defined 
the  administrative  framework  of  an 
annual  regulatory  cycle  for  subsistence 
hunting  and  fishing  regulations.  The 
final  rule  for  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
Subparts  A,  B,  and  C  (57  FR  22940- 
22964,  published  May  29,  1992) 
implemented  the  Federal  Subsistence 
Management  Program  and  included  a 
framework  for  an  annual  cycle  for 
subsistence  hunting  and  fishing 
regulations. 

Compliance  With  Section  810  of 
ANILCA 

The  intent  of  all  Federal  subsistence 
regulations  is  to  accord  subsistence  uses 
of  fish  and  wildlife  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
purposes,  unless  restriction  is  necessary 
to  conserve  healthy  fish  and  wildlife 
populations.  As  part  of  the  FEIS 
process,  we  completed  a  Section  810 
analysis.  The  final  Section  810  analysis 
determination  appeared  in  the  April  6, 
1992,  ROD  which  concluded  that  the 
Federal  Subsistence  Management 
Program,  under  Alternative  IV  with  an 
annual  process  for  setting  hunting  and 
fishing  regulations,  may  have  some  local 
impacts  on  subsistence  uses,  but  it  does 
not  appear  that  the  program  may 
significantly  restrict  subsistence  uses. 

Paperwork  Reduction  Act 

These  rules  contain  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (OMB) 


approval  under  the  Paperwork 
Reduction  Act  of  1995.  They  apply  to 
the  use  of  public  lands  in  Alaska.  The 
information  collection  requirements 
described  below  have  been  approved  by 
OMB  under  44  U.S.C.  3501  and  have 
been  assigned  clearance  number  1018- 
0075.  which  expires  5/31/2000.  The 
Board  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  current  OMB  control  number. 

We  will  achieve  the  collection  of 
information  through  the  use  of  the 
Federal  Subsistence  Hunt  Permit 
Application.  This  collection  information 
will  establish  whether  the  applicant 
qualifies  to  participate  in  a  Federal 
subsistence  hunt  on  public  land  in 
Alaska  and  will  provide  a  report  of 
harvest  and  location  of  harvest. 
The  likely  respondents  to  this 
collection  of  information  are  rural 
Alaska  residents  who  wish  to 
participate  in  specific  subsistence  hunts 
on  Federal  land.  The  collected 
information  is  necessary  to  determine 
harvest  success  and  harvest  location  in 
order  to  make  management  decisions 
relative  to  the  conservation  of  healthy 
wildlife  populations.  The  annual 
burden  of  reporting  and  recordkeeping 
is  estimated  to  average  0.25  hours  per 
response,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
form.  The  estimated  number  of  likely 
respondents  under  this  rule  is  less  than 
5,000,  yielding  a  total  annual  reporting 
and  recordkeeping  burden  of  1,250 
hours  or  less. 

Direct  comments  on  the  burden 
estimate  or  any  other  aspect  of  this  form 
to:  Information  Collection  Officer,  U.S. 
Fish  and  Wildlife  Service.  1849  C  Street 
NW.  MS  224  ARLSQ.  Washington.  D.C. 
20240;  and  the  Office  of  Management 
and  Budget.  Paperwork  Reduction 
Project  (Subsistence).  Washington,  D.C. 
20503.  The  Board  may  impose 
additional  information  collection 
requirements  if  Local  Advisory 
Committees  subject  to  the  Federal 
Advisory  Committee  Act  are  established 
under  Subpart  B. 

Economic  Effects 

This  rule  is  not  subject  to  OMB 
review  under  Executive  Order  12866. 
Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand. 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  the 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations,  or 


governmental  jurisdictions.  The 
Departments  have  determined  that  this 
rulemaking  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act. 

This  rulemaking  will  impose  no 
significant  costs  on  small  entities;  the 
exact  number  of  businesses  and  the 
amount  of  trade  that  will  result  from 
this  Federal  land-related  activity  is 
unknown.  The  aggregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  small  entities,  such  as 
ammunition,  snowmachine.  and 
gasoline  dealers.  The  number  of  small 
entities  affected  is  unknown;  but.  the 
fact  that  the  positive  effects  will  be 
seasonal  in  nature  and  will,  in  most 
cases,  merely  continue  preexisting  uses 
of  public  lands,  indicates  that  they  will 
not  be  sigruficant. 

In  general,  the  resources  harvested 
under  this  rule  will  be  consumed  by  the 
local  harvester  and  do  not  result  in  a 
dollar  benefit  to  the  economy.  However, 
it  is  estimated  that  2  million  pounds  of 
meat  are  harvested  by  the  local 
subsistence  users  annually  and.  if  given 
a  dollar  value  of  $3.00  per  pound, 
v/ould  equate  to  $6  miUion  State  wide. 

Title  VIII  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Therrefore,  these 
regulations  have  no  potential  takings  of 
private  property  implications  as  defined 
by  Executive  Order  12630. 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Act.  2  U.S.C.  1502  et  seq.,  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local  or  state  governments  or 
private  entities.  The  implementation  of 
this  rule  is  by  Federal  agencies  and 
there  is  no  cost  imposed  on  any  State  or 
local  entities  or  tribal  governments. 

The  Service  has  determined  that  these 
regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

In  accordance  with  Executive  Order 
12612,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Title  VIII  of  ANILCA  specifically 
provides  for  Federal  management  of  a 
subsistence  priority  for  fish  and  wildlife 
resources  on  Federal  lands. 

Drafting  Information 

William  Knauer  drafted  these  regulations 
under  the  guidance  of  Thomas  H.  Boyd,  of 
the  Office  of  Subsistence  Management, 
Alaska  Regional  Office,  U.S.  Fish  and 
Wildlife  Service.  Anchorage.  Alaska. 
Additional  guidance  was  provided  by  Curt 
Wilson.  Alaska  State  Office.  Bureau  of  Land 
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Management;  Sandy  Rabinowitch.  Alaska 
Regional  Office.  National  Park  Service;  Ida 
Hildebrand,  Alaska  Area  Office,  Bureau  of 
Indian  Affairs;  and  Ken  Thompson,  USDA- 
Forest  Service. 

List  of  Subjects 

36  CFR  Part  242 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests,  Public  lands.  Reporting  and 
recordkeeping  requirements.  Wildlife. 

50  CFR  Part  100 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests.  Public  lands.  Reporting  and 
recordkeeping  requirements.  Wildlife. 

For  the  reasons  set  out  in  the 
preamble,  the  Federal  Subsistence 
Board  proposes  to  amend  Title  36,  part 


242,  and  Title  50,  part  100.  of  the  Code 
of  Federal  Regulations,  as  set  forth 
below. 

PART_— SUBSISTENCE 
MANAGEMENT  REGULATIONS  FOR 
PUBLIC  LANDS  IN  ALASKA 

1.  The  authority  citation  for  both  36 
CFR  Part  242  and' 50  CFR  Part  100  is 
proposed  to  continue  to  read  as  follows: 

Authority:  16  U.S.C.  3.  472,  551,  668dd. 
3101-3126;  18  U.S.C.  3551-3586;  43  U.S.C. 
1733. 

Subpart  C — Board  Determinations 

2.  In  Subpart  C  of  36  CFR  part  242 

and  50  CFR  part  100,  § .24  is 

proposed  to  be  revised  to  read  as 
follows: 


.24    Customary  and  traditional  use 


determinations. 

(a)  The  Federal  Subsistence  Board  has 
determined  that  rural  Alaska  residents 
of  the  listed  communities  and  areas 
have  customar\-  and  traditional 
subsistence  use  of  the  specified  species 
on  Federal  public  lands  in  the  specified 
areas.  When  there  is  a  determination  for 
specific  communities  or  areas  of 
residence  in  a  Unit,  all  other 
communities  not  listed  for  that  species 
in  that  Unit  have  no  Federal  subsistence 
for  that  species  in  that  Unit.  If  no 
determination  has  been  made  for  a 
species  in  a  Unit,  all  rural  Alaska 
residents  are  eligible  to  harvest  fish  or 
wildlife  under  this  part. 

(1)  Wildlife  determinations. 


Area 


Species 


Determination 


Unit  1  (C) 

1(A) 

1(B) 

1(C)  


1(D) 
1(A) 
1(B) 
1(C) 

1(D) 
1(B) 
1(C) 


1(B) 

1  (C)  Bernefs  Bay 

1(D)  

Unit  2 

2  

Units 


3,  Wrangell  and  Mitkof  Islands 

Unit  4  

4  


Unit  5 

5  

5  

5  

5  

5  

Unit  6(A) 


6,  remainder 


6  .... 
6(A) 


6(C)  and  (D) 

6(A) 

6(B)  and  (C) 


Black  Bear  .. 

Brown  Bear 
Brown  Bear 
Brown  Bear 


Brown  Bear 

Deer 

Deer 

Deer 


1(C),    1(D),    3,    and    residents    of 
Point  Baker,  Sitka,  and  Tenakee 


Deer 
Goat 
Goat 


Moose  

Moose 

Moose  

Brown  Bear 

Deer 

Deer 


Moose  

Brown  Bear 
Deer 


Goat 


Black  Bear  . 
Brown  Bear 

Deer 

Goat 

Moose 

Wolf  

Black  Bear  .. 

Black  Bear  .. 

Brown  Bear 
Goat 


Goat ... 

Moose 

Moose 


Residents  of  Unit 
Hoonah,  Pelican, 
Spnngs. 

Residents  of  Unit  1  (A)  except  no  subsistence  for  resi- 
dents of  Hyder. 

Residents  of  Unit  1(A).  Peterstxjrg,  and  Wrangell.  ex- 
cept no  subsisterx;e  for  residents  of  Hyder. 

Residents  of  Unit  1(C),  Haines,  Hoonah,  Kake. 
Klukwan,  Skagway,  and  Wrangell,  except  no  subsist- 
ence for  residents  of  Gustavus 

Residents  of  1(D). 

Residents  of  1  (A)  and  2. 

Residents  of  Unit  1(A),  residents  of  1(B),  2  and  3 

Residents  of  1(C)  arvj  (D),  and  residents  of  Hoonah, 
Kake,  and  Petersburg. 

No  Federal  subsistence  pnonty. 

Residents  of  Units  1  (B)  and  3. 

Residents  of  Haines,  Kake,  Klukwan,  Petersburg,  and 
Hoonah. 

Residents  of  Units  1,2,3,  and  4. 

No  Federal  subsistence  priority. 

Residents  of  Unit  1(D). 

No  Federal  subsistence  priority. 

Residents  of  Unit  1(A)  and  residents  of  Units  2  and  3. 

Residents  of  Unit  1(B)  arxj  3,  and  residents  of  Port  Al- 
exander, Port  Protection,  Pt.  Baker,  and  Meyer's 
Chuck. 

Residents  of  Units  1  (B),  2,  and  3. 

Residents  of  Unit  4  and  Kake. 

Residents  of  Unit  4  and  residents  of  Kake,  Gustavus. 
Haines,  Petersburg,  R.  Baker,  Klukwan,  Port  Protec- 
tion. Wrangell,  and  Yakutat. 

Residents  of  Sitka,  Hoonah,  Tenakee,  Pelk:an.  Funter 
Bay,  Angoon,  Port  Alexander,  and  Elfin  Cove. 

Residents  of  Unit  5(A). 

Residents  of  Yakutat. 

Residents  of  Yakutat. 

Residents  of  Unit  5(A). 

Residents  of  Unit  5(A). 

Residents  of  Unit  5(A). 

Residents  of  Yakutat  and  residents  of  6(G)  and  6(D). 
except  no  subsistence  for  Whittier. 

Residents  of  Unit  6(C)  and  6(D),  except  no  sut)Sistence 
for  Whittier. 

No  Federal  subsistence  pnonty. 

Residents  of  Unit  5(A),  6(C),  Chenega  Bay  and 
Tatitlek. 

Residents  of  Unit  6(C)  and  (D). 

Unit  6(A>— Residents  of  Units  5(A),  6(A),  6(B)  and  6(C). 

Residents  of  Units  6(A),  6(B)  and  6(C). 
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Area 


6(D) 
6(A) 


6,  remainder 


Unit  7  

7   

7,  Brown  Mountain  hunt  area  

7,  that  portion  draining  into  Kings  Bay 

7,  remarnder  

7  

Units  


8   

8  

8   

Unit  9(D)  

9(A)  and  (B) 


9(A)  

9(B)  

9(C)  and  (D) 
9(E) 


9(A)  and  (B) 
9(C)  


9(D) 
9(E) 


9(A),  (B),  (C)  and  (E) 

9(D)   

9(B)  


9,  remainder 
9   


9(A),  (B),  (C),  &  (E)  .... 
Unit  10  Unimak  Island 

10,  remainder  

10  


Unit  11  

1 1 .  north  of  the  Sanford  River 


1 1 ,  remainder 


1 1 ,  north  of  the  Sanford  River 


11,  remainder 


1 1 ,  north  of  the  Sanford  River 

11,  remainder  

11    


1 1 ,  north  of  the  Sanford  River 
11,  remainder  


Species 


Moose 
Wolf  ... 


Wolf 


Brovi/n  Bear 

Caritxiu  

Goat 

Moose 

Moose 

Sheep  

Brown  Bear 


Deer 

Elk  

Goat 

Bison  

Black  Bear  . 

Brown  Bear 
Brown  Bear 
Brown  Bear 
Brown  Bear 


Caribou 
Caritx)u 

Caribou 
Caribou 

Moose  . 
Moose  . 
Sheep  .. 


Sheep 
Wolf  ... 


Beaver  . 
Caritxju 
Caribou 
Wolf  


Bison  

Black  Bear 


Black  Bear 


Brown  Bear 


Brown  Bear 


Caribou 


Caritx)u 


Goat 


Moose 


Moose 


Determination 


of 


of 


No  Federal  subsistence  priority. 

Residents  of  Units  5(A),  6,  9,  10  (Unimak  Island  only), 

11-13  and  the  Residents  of  Chickaloon,  and  16-26. 
Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13 

and  the  residents  of  Chickaloon  and  16-26. 
No  Federal  subsistence  priority. 
No  Federal  subsistence  priority. 
Residents  of  Port  Graham  and  English  Bay. 
Residents  of  Chenega  Bay  and  Tatitlek. 
No  Federal  subsistence  priority. 
No  Federal  subsistence  priority. 
Residents  of  Old  Harbor,  Akhiok.  Larsen  Bay,  Karluk, 

Ouzinkie,  and  Port  Lions. 
Residents  of  Unit  8. 
Residents  of  Unit  8. 
No  Federal  subsistence  priority. 
No  Federal  subsistence  priority. 
Residents  of  Units  9(A)  and  (B),  and  17(A),  (B)    and 

(C). 
Residents  of  Pedro  Bay. 
Residents  of  Unit  9(B). 
No  Federal  subsistence  priority. 
Residents  of  Chignik  Lake,  Egegik,  Ivanof  Bay,  Perry- 

ville.  and  Port  Heiden/Meshik. 
Residents  of  Units  9(B),  9(C)  and  17. 
Residents   of   Unit   9(B),   9(C),    17   and   residents 

Egegik. 
Residents  of  Unit  9(D),  and  residents  of  False  Pass. 
Residents  of  Units  9(B),  (C),  (E),  17,  and  residents 

Nelson  Lagoon  and  Sarid  Point. 
Residents  of  Unit  9(A),  (B).  (C)  and  (E). 
No  Federal  subsistence  priority. 
Residents  of  lliamna,  Newhalen,  Nondalton,  Pedro  Bay, 

and  Port  Alsworth. 
No  determination. 
Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13 

and  the  Residents  of  Chickaloon  and  16-26. 
Residents  of  Units  9(A),  (B),  (C),  (E),  and  17. 
Residents  of  False  Pass,  King  Cove,  and  Sand  Point. 
No  determination. 
Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13 

and  the  residents  of  Chickaloon  and  16-26. 
No  Federal  subsistence  priority. 
Residents    of    Chistochina,    Chitina,    Copper    Center, 
Gakona,  Glennallen,  Gulkana,  Kenny  Lake,  Mentasta 
Lake,  Tazlina,  Tonsina,  and  Units  11  and  12. 
Residents    of    Chistochina,    Chitina,    Copper    Center, 
Gakona,  Glennallen,  Gulkana,  Kenny  Lake,  Mentasta 
Lake,  Tazlina,  Tonsina,  and  Unit  1 1 . 
Residents    of    Chistochina,    Chitina,    Copper    Center, 
Gakona,  Glennallen,  Gulkana,  Kenny  Lake,  Mentasta 
Lake,  Tazlina,  Tonsina,  and  Units  11  and  12. 
Residents    of    Chistochina,    Chitina,    Copper   Center, 
Gakona,  Glennallen,  Gulkana,  Kenny  Lake,  Mentasta 
Lake,  Tazlina,  Tonsina,  and  Unit  1 1 . 
Residents  of  Units  11,  12,  and  13  (A)-(D)  and  the  resi- 
dents of  Chickaloon  and  Dot  Lake. 
Residents  of  Units  11  and  13  (A)-(D)  and  the  residents 

of  Chickaloon. 
Residents   of   Unit    11    and  the   residents   of  Chitina, 
Chistochina,   Copper   Center,   Gakona,   Glennallen! 
Gulkana,  Mentasta  Lake,  Tazlina,  Tonsina,  and  Dot 
Lake. 
Residents  of  Units  11,  12,  and  13  (A)-(D)  and  the  resi- 
dents of  Chickaloon  and  Dot  Lake. 
Residents  of  Unit  11  and  Unit  13  (A)-(D)  and  the  resi- 
dents of  Chickaloon. 
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Area 


Species 


Determination 


11,  north  of  the  Sanford  River 


Sheep 


1 1 ,  remainder 


Sheep 


11   

11   _ 

11   

Unit  12  

12  

12,  south  of  a  line  from  Noyes  Mountain,  southeast  of 
the  confluerx^e  of  Tatschunda  Creek  to  Nabesna  River. 

12,  east  of  the  Nak>esna  River  arxl  Nabesna  Glacier, 
south  of  the  Winter  Trail  from  Pickerel  Lake  to  the  Ca- 
nadian Border. 

12,  remainder  

12  

12  

Unit  13 

13(B) 

13(C)  

13(A)  &  (D)  

13(E) 


13(D)   

13(A),  (B),  and  (D) 
13(C)  

13(E) 


13(D)  

13  

13  

13  

Unit  14(B)  and  (C) 

14  

14  

14(A)  and  (C)  


Wolf 


Grouse  (Spruce,  Blue, 
Ruffed  and  Sharp-tailed). 

Ptarmigan  (Rock,  Wiltow 
and  White-tailed). 

Brown  Bear  


Caribou 


Moose 


Moose 

Moose 
..Sheep 
Wolf  ... 


Brown  Bear 
Caribou 


CaritXHJ 

Caribou 
Caribou 


Goat ... 
Moose 
Moose 

Moose 


Sheep 
Wolf  ... 


Grouse  (Spaice,  Blue, 
Ruffed  &  Sharp-tailed). 

Ptarmigan  (Rock,  Willow 
and  White-tailed). 

Brown  Bear  

Goat  

Moose  

Sheep  


Chrckaloon, 
Residents  of 

Chickaloon, 
Residents    of 


Residents  of  Unit  12  and  the  communities  and  areas  of 
Chistochina,  Chitina,  Copper  Center,  Dot  Lake, 
Gakona,  Glennallen,  Gulkana,  Kenny  Lake,  Mentasta 
Lake,  Slana,  McCarthy/South  Wrangell/South  Park. 
Tazlina  and  Tonsina;  Residents  along  tt>e  Nabesna 
Road — Milepost  0—46  (Nabesna  Road),  and  resi- 
dents along  the  McCarthy  Road--Milepost  0-62 
(McCarthy  Road). 

Residents  of  the  communities  and  areas  of  Chisana. 
Chistochina,  Chitina,  Copper  Center,  Gakona, 
Glennallen,  Gulkana,  Kenny  Lake,  Mentasta  Lake, 
Slana,  McCarthy/South  Wrangell/South  ParV,  Tazlina 
arxj  Tonsina;  Residents  along  the  Tok  Cutoff — Mile- 
post  7&-110  (Mentasta  Pass),  residents  along  the 
Nabesna  Road — Milepost  0-46  (Nabesna  Road),  and 
residents  along  the  McCarthy  Road — Milepost  0-62 
(McCarthy  Road). 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13 
and  the  residents  of  Chickaloon  and  16-26. 

Residents  of  Units  11,   12,   13  and  the  residents  of 
15,  16,  20(D),  22  and  23. 
Units   11.   12.   13  and  the  residents  of 
15,  16,  20(D),  22  and  23. 
Unrt    12    and    Dot    Lake,    Chistochina. 
Gakona,  Mentasta  Lake,  arK>  Slana. 

Residents  of  Unit  12  and  residents  of  Dot  Lake,  Healy 
Lake,  and  Mentasta  Lake. 

Residents  of  Unit  1 1  north  of  62nd  parallel  (excluding 
North  Slana  Homestead  arxJ  South  Slana  Home- 
stead); and  reskjents  of  Unit  12,  13(A)-(D)  and  \he 
residents  of  Chickaloon,  Dot  Lake,  and  Healy  Lake. 

Residents  of  Unit  12  and  Healy  Lake. 


Residents  of  Unit  12  arvj  residents  of  Dot  Lake,  Healy 
Lake,  and  Mentasta  Lake. 

Residents  of  Unrt  12  and  residents  of  Chistochina,  Dot 
Lake,  Healy  Lake,  and  Mentasta  Lake. 

ReskJents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13 
and  the  reskJents  of  Chickaloon  arxl  16-26. 

Residents  of  Unrt  13. 

Residents  of  Units  11,  12  (along  the  Nabesna  Road), 
13,  residents  of  Unrt  20(D)  except  Fort  Greety.  and 
the  residents  of  Chkd<aloon. 

Residents  of  Units  11,  12  (along  the  Nabesna  Road), 
13,  and  the  residents  of  Chickaloon,  Dot  Lake  and 
Healy  Lake. 

ReskJents  of  Units  11,  12  (along  the  Nabesna  Road), 
13,  and  the  residents  of  Chickaloon. 

Residents  of  Ur>rts  11,  12  (along  the  Nabesr«  Road), 
13,  arxJ  the  residents  of  Chickakxm,  McKinley  Vil- 
lage, arxJ  the  area  ak>ng  the  Parks  Highway  between 
milepost  216  and  239  (except  no  subsistence  for 
residents  of  DenaW  National  Park  headquarters). 

No  Federal  subsistence  pnonty. 

ReskJents  of  Unit  13  and  the  residents  of  Chickaloon. 

ReskJents  of  Units  12,  13  and  the  residents  of 
Chk:kaloon  arKJ  Dot  Lake. 

Residents  of  Unrt  13  and  the  residents  of  Chickakxin 
and  of  McKinley  Village,  and  the  area  along  the 
Parks  Highway  between  milepost  216  arxJ  239  (ex- 
cept no  subsistence  for  residents  of  Denali  National 
Park  headquarters). 

No  Federal  subsistence  priority. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  li-i3 
and  the  reskJents  of  Chk;kaloon,  and  16-26. 

Residents  of  Units  11,  13  arxJ  the  residents  of 
ChkDkaloon,  15,  16,  20(D).  22  &  23. 

Residents  of  Units  11,  13  and  the  residents  of 
Chk*aloon,  15.  16,  20(D),  22  &  23. 

No  Federal  sut)sistence  priority. 

No  Federal  subsisterx^e  pnority. 

No  Federal  sut)sister>ce  priority. 

No  Federal  sutisistence  pnority. 
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Area 


Species 


Unit  15(C)  

15.  remainder  

15  

15(C),  Port  Graham  and  English  Bay  hunt  areas  I  Goat  . 

15(C),  Seldovia  hunt  area  i  Goat .. 

15  Moose 


Black  Bear  . 
Black  Bear  . 
Brown  Bear 


15 
15 


15  

15  

Unit  16(B) 

16  

16(A)  

16(B)  

16  

16   


15 


16 


Unit    17(A)    and    that    portion    of 

Nuyakuk  Lake  and  Tikchik  Lake. 

17,  remainder  


17(B)    draining    into 


Sheep  

Ptarmigan  (Rock,  Willow 
and  White-tailed). 

Grouse  (Spruce) 

Grouse  (Ruffed)  

Black  Bear 

Brown  Bear  

Moose 

Moose 

Sheep  

Wolf  

Grouse  (Spruce,  Blue, 
Ruffed  and  Sharp-tailed). 

Ptarmigan  (Rock,  Willow 
and  White-tailed). 

Black  Bear 


Black  Bear 
17(A)  Brown  Bear 


17(A)  and  (B),  those  portions  north  and  west  of  a  line 
beginning  from  the  Unit  18  boundary  at  the  northwest 
end  of  Nenevok  Lake,  to  the  southern  point  of  upper 
Togiak  Lake,  and  northeast  to  the  northern  point  of 
Nuyakuk  Lake,  northeast  to  the  point  where  the  Unit 
1 7  txjundary  intersects  the  Shotgun  Hills. 

17(B),  that  portion  draining  into  Nuyakuk  Lake  and 
Tikchik  Lake. 

17(B)  and  (C)  

17  

17(A)  and  (B),  those  portions  north  and  west  of  a  line 
Ijeginning  from  the  Unit  18  boundary  at  the  northwest 
end  of  Nenevok  Lake,  to  the  southern  point  of  upper 
Togiak  Lake,  and  northeast  to  the  northern  point  of 
Nuyakuk  Lake,  northeast  to  the  point  where  the  Unit 
1 7  boundary  intersects  the  Shotgun  Hills. 

17(A)  and  (B),  those  portions  north  and  west  of  a  line 
beginning  from  the  Unit  18  boundary  at  the  northwest 
end  of  Nenevok  Lake,  to  the  southern  point  of  upper 
Togiak  Lake,  and  northeast  to  the  northern  point  of 
Nuyakuk  Lake,  northeast  to  the  point  where  the  Unit 
17  boundary  intersects  the  Shotgun  Hills. 

17(A) 


Brown  Bear 


Brown  Bear 

Brown  Bear 
Caribou  


Caribou 


Moose 


17(B)  and  (C) 
17  


17  

Unit  18 


18 


18 


Moose 

Moose 
Wolf  ... 


Beaver  

Black  Bear 


Brown  Bear 


Caribou  (Kilbuck  caribou 
herd  only). 


Determination 


Residents  of  Port  Graham  and  Nanwaiek  only. 

No  Federal  subsistence  priority. 

No  Federal  subsistence  priority. 

Residents  of  Port  Graham  and  Nanwaiek. 

Residents  Seldovia  area. 

Residents  of  Ninilchik,  Nanwaiek,  Port  Graham,  and 

Seldovia. 
No  Federal  subsistence  priority. 
Residents  of  Unit  15. 

Residents  of  Unit  15. 

No  Federal  subsistence  priority. 

Residents  of  Unit  16(B). 

No  Federal  subsistence  priority. 

No  Federal  subsistence  priority. 

Residents  of  Unit  16(B). 

No  Federal  subsistence  priority. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13 

and  the  residents  of  Chickaloon,  and  1&-26. 
Residents    of    Units    11,    13    and    the    residents    of 

Chickaloon,  15,  16.  20(D),  22  and  23. 
Residents    of    Units    11,    13    and    the    residents    of 

Chickaloon,  15,  16,  20(D),  22  and  23. 
Residents  of  Units  9(A)  and  (B),  17,  and  residents  of 

Akaik  and  Akiachak. 
Residents  of  Units  9(A)  and  (B),  and  17. 
Residents  of  Unit  17,  and  residents  of  Akiak.  Akiachak, 

Goodnews  Bay  and  Platinum. 
Residents  of  Kwethluk. 


Residents  of  Akaik  and  Akiachak. 


Residents  of  Unit  17. 
Residents  of  Units  9(B). 
lage  and  Stony  River. 
Residents  of  Kwethluk. 


17  and  residents  of  Lime  Vil- 


Residents  of  Kwethluk. 


Residents  of  Unit  17  and  residents  of  Goodnews  Bay 
and  Platinum;  however,  no  sut)sistence  tor  reskJents 
of  Akiachak,  Akiak  and  Quinhagak. 

Residents  of  Unit  17.  and  residents  of  Nondalton, 
Levelock,  Goodnews  Bay,  and  Platinum. 

Residents  of  Units  6,  9.  10  (Unimak  Island  only),  11-13 
and  the  residents  of  Chickaloon,  and  1 6-26. 

Residents  of  Units  9(A).  (B),  (C),  (E),  and  17. 

Residents  of  Unit  18,  residents  of  Unit  19(A)  living 
downstream  of  the  Holokuk  River,  and  residents  of 
Holy  Cross,  Stebbins,  St.  Michael,  Twin  Hills,  and 
Togiak. 

Residents  of  Akiachak,  Akiak,  Eek,  Goodnews  Bay, 
Kwethluk,  Mt.  Village.  Napaskiak,  Platinum, 
Quinhagak.  St.  Mary's,  and  Tuluksak. 

INTERIM  DETERMINATION  BY  FEDERAL  SUBSIST- 
ENCE BOARD  (12/18/91):  residents  of  Tuluksak, 
Akiak,  Akiachak,  Kwethluk,  Bettiel,  Oscarvllle, 
Napaskiak,  Napakiak,  Kasigluk,  Atmanthluak, 
Nunapitchuk,  Tuntutllak,  Eek.  Quinhagak.  Goodnews 
Bay.  Platinum.  Togiak.  and  Twin  Hills. 
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Area 


Species 


Determination 


18,  north  of  the  Yukon  River Caritx)u  (except  Kilbuck 

caribou  herd). 


18,  remainder 


1 8,  that  portion  of  the  Yukon  River  drainage  upstream  of 
Russian  Mission  and  that  portion  of  the  Kuskokwim 
River  drainage  upstream  of,  but  not  including  the 
Tuluksak  River  drainage. 

18,  remainder  

18  

18  

Unit  19(C),(D)  

19(A)  and  (B)  

19(C)  

19(D)  

19(A)  and  (B)  


19(C)  

19(D)  

19(A)  and  (B) 

19(C)  

19(D)  

19  

Unit  20(D)  .... 
20(F)  

20(E)  

20(F)  

20(A)  

20(B)  

20(C)   


20(D)  and  (E) 

20(F)  

20(A)  


20(B) 
20(B) 


Caribou  (except  Kilbuck 

caribou  herd). 
Moose  

Moose  

Muskox  

Wolf  

Bison  

Brown  Bear  

Brown  Bear  

Brown  Bear  

Caribou 


Caribou 

Caribou 

Moose  

Moose 

Moose 

Wolf  

Bison  

Black  Bear  . 

Brown  Bear 
Brown  Bear 

Caribou 

Caribou 

Caribou 


Caribou 

Caribou 
Moose  . 


Moose 
Moose 


Residents  of  Alakanuk,  Andreafsky,  Chevak, 
Emnx)nak,  Hooper  Bay,  Kothk.  Kwethluk,  Marshall. 
Mountain  Village,  Pilot  Station,  Pitka's  Point.  Russian 
Mission,  St.  Marys,  St.  Michael,  Scammon  Bay.  Shel- 
don Point,  and  Stet>bins. 

Residents  of  Kwethluk. 

Residents  of  Unit  18  and  residents  of  Upper  Kalskag 
Lower  Kalskag,  Aniak,  and  Chuathbaluk. 


Residents  of  Unit  18  and  residents  of  Upper  Kalskag 
and  Lower  Kalskag, 

No  Federal  subsistence  priority. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  i  *  — 
13  and  the  residents  of  Chickaloon  and  16 — 25. 

No  Federal  subsistence  priority. 

Residents  of  Units  19  and  18  within  the  Kuskokwim 
River  drainage  upstream  from,  and  irx^ludmg.  the 
Johnson  River. 

No  Federal  subsistence  priority. 

Residents  of  Units  19(A)  and  (D),  and  residents  of 
Tulusak  and  Lower  Kalskag. 

Residents  of  Units  19(A)  and  19(B),  residents  of  Unit 
18  within  the  Kuskokwim  River  drainage  upstream 
from,  and  including,  the  Johnson  River,  and  residents 
of  St.  Marys,  Marshall,  Pilot  Station,  Russian  Mis- 
sion. 

Residents  of  Unit  19(C),  and  residents  of  Lime  Village. 
McGrath,  Nikolai,  and  Telida. 

Residents  of  Unit  19(D),  and  residents  of  Lime  Village, 
Sleetmute,  and  Stony  River. 

Residents  of  Unit  18  within  Kuskokwim  River  drainage 
upstream  from  and  including  the  Johnson  River,  and 
Unit  19. 

Residents  of  Unit  19, 

Residents  of  Unit  19  and  residents  of  Lake 
Minchumina. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  li  — 
13  and  the  residents  of  Chickaloon  arxj  16 — 26 

No  Federal  subsistence  pnonty. 

Residents  of  Unit  20(F)and  residents  of  Stevens  Village 
and  Manley, 

Residents  of  Unit  12  and  Dot  Lake. 

Residents  of  Unit  20(F)  and  residents  of  Stevens  Vil- 
lage and  Manley. 

Residents  of  Cantwell.  Nenana,  and  those  domic:lea 
between  milepost  216  and  239  of  the  Parks  High- 
way. No  subsistence  priority  for  residents  of  house- 
holds of  the  Denali  National  Park  Headquarters, 

Residents  of  Unit  20(B),  Nenana,  and  Tanana. 

Residents  of  Unit  20(C)  living  east  of  the  Teklanika 
River,  residents  of  Cantwell,  Lake  Minchumina, 
Manley  Hot  Spnngs,  Minto,  Nenena,  Nikolai,  Tanana, 
Talida,  and  those  domiciled  between  milepost  2^^ 
and  239  of  the  Parks  Highway  and  t)etween  milepost 
216  and  239  of  the  Parks  Highway  and  between 
milepost  300  and  309,  No  subsistence  pnonty  tor 
residents  of  households  of  the  Denali  National  Park 
Headquarters. 

Residents  of  20(D),  20(E),  and  Unit  12  north  of  the 
Wrangell-St.  Ellas  National  Park  and  Presence. 

Residents  of  20(F),  25(D),  and  Manley. 

Residents  of  Cantwell.  Minto,  and  Nenana.  McKinley 
Village,  the  area  along  the  Parks  Highway  between 
mileposts  216  and  239,  except  no  subsistence  for 
residents  of  households  of  the  Denali  National  Park 
Headquarters, 

Minto  Flats  Management  Area — resident;;  of  Minto  and 
Nenana. 

Remainder — residents  of  Unit  20(B),  and  residents  of 
Nenana  and  Tanana. 
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Area 


Species 


20(C) 


20(D)   Moose 

20(F)  Moose 


Moose 


20(F) 


Woif 


20,  remainder  !  Wolf 


20(D)   . 

20(D)  . 

Unit  21 
21(A)  ... 


21(B)  &  (C) 

21(D)   

21(E)  


21(A)  

21(B)  and  (C) 


21(D) 
21(E) 


21 


Unit  22(A)  

22(B)  

22(C).  (D),  and  (E) 

22   

22(A)  


22   .... 

22(B) 
22(C) 
22(D) 
22(E) 


22 


22   

22   

Unit  23 


23 
23 


23 


Grouse,  (Spruce,  Blue, 
Ruffed  and  Sharp-tailed). 

Ptarmigan  (Rock,  Willow 
and  White-tailed). 

Brown  Bear  

Caritxiu  


Caribou 
Caribou 
Caribou 

Moose  .. 

Moose  . 


Moose 
Moose 


Wolf 


Black  Bear  . 
Black  Bear  . 
Black  Bear  . 
Brown  Bear 
Caribou  


22,  remainder  Caribou 


Moose  . 

Muskox 

Muskox 

Muskox 

Muskox 


Wolf 


Grouse  (Spruce,  Blue, 
Ruffed  and  Sharp-tailed). 

Ptarmigan  (Rock,  Willow 
and  White-tailed). 

Black  Bear 


Brown  Bear 
Caribou  


23,  south  of  Kotzebue  Sound  and  west  of  and  including 
the  Buckland  River  drainage. 


Moose  . 
Muskox 


Determination 


Residents  of  Unit  20(C)  (except  that  portion  within 
Denali  National  Park  and  Preserve  and  that  portion 
east  of  the  Teklanika  River),  and  residents  of  Cant- 
well,  Manley,  Minto,  Nenana,  the  Parks  Highway 
from  milepost  300-309,  Nikolai,  Tanana,  Telida, 
McKinley  Village,  and  the  area  along  the  Parks  High- 
way between  mileposts  216  and  239.  No  subsistence 
for  residents  of  households  of  the  Denali  National 
Park  Headquarters. 
Residents  of  Unit  20(D)  and  residents  of  Tanacross. 
Residents  of  Unit  20(F),  Manley,  Minto,  and  Stevens 

Village. 
Residents  of  Unit  20(F)  and  residents  of  Stevens  Vil- 
lage and  Manley. 
Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13 

and  the  residents  of  Chickaloon  and  16-26. 
Residents    of    Units    11,    13    and    the    residents    of 
20(D),  22,  and  23. 
11,    13    and    the    residents    of 
20(D),  22.  and  23.       . 
and  23. 
21(A),     21(D),     21(E),     Aniak. 


Chickaloon,  15,  16, 
Residents    of    Units 

Chickaloon,  15,  16, 
Residents  of  Units  21 
Residents     of     Units 


Chuathbaluk,  Crooked  Creek,  McGrath,  and  Takotna. 

Residents  of  Units  21(B),  21(C).  21(D),  and  Tanana. 

Residents  of  Units  21(B),  21(C),  21(D),  and  Huslia. 

Residents  of  Units  21(A),  21(E)  and  Aniak, 
Chuathbaluk,  Crooked  Creek,  McGrath.  and  Takotna. 

Residents  of  Units  21(A),  (E),  Takotna,  McGrath,  Aniak, 
and  Crooked  Creek. 

Residents  of  Units  21(B)  and  (C),  Tanana,  Ruby,  and 
Galena. 

Residents  of  Units  21(D),  Huslia,  and  Ruby. 

Residents  of  Unit  21(E)  and  residents  of  Russian  Mis- 
sion. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  1 1-13 
and  the  residents  of  Chickaloon,  and  16-26. 

Residents  of  Unit  22(A)  and  Koyuk. 

Residents  of  Unit  22(B). 

No  Federal  subsistence  priority. 

Residents  of  Unit  22. 

Residents  of  Unit  21(D)  west  of  the  Koyukuk  and 
Yukon  Rivers,  and  residents  of  Units  22  (except  resi- 
dents of  St.  Lawrence  Island),  23.  24,  and  residents 
of  Kotlik,  Emmonak,  Hooper  Bay,  Scammon  Bay, 
Chevak,  Marshall,  Mountain  Village,  Pilot  Station, 
Pitka's  Point,  Russian  Mission,  St.  Marys,  Sheldon 
Point,  and  Alakanuk. 

Residents  of  Unit  21(D)  west  of  the  Koyukuk  and 
Yukon  Rivers,  and  residents  of  Units  22  (except  resi- 
dents of  St.  Lawrence  Island).  23,  24. 

Residents  of  Unit  22. 

Residents  of  Unit  22(B). 

Residents  of  Unit  22(C). 

Residents  of  Unit  22(D)  excluding  St.  Lawrence  Island. 

Residents  of  Unit  22(E)  excluding  Little  Diomede  Is- 
land. 

Residents  of  Units  23.  22,  21(D)  north  and  west  of  the 
Yukon  River,  and  residents  of  Kotlik. 

Residents  of  Units  11.  13  and  the  residents  of 
Chickaloon.  15.  16.  20(D).  22,  and  23. 

Residents  of  Units  11.  13  and  the  residents  of 
Chickaloon.  15,  16.  20(D).  22.  and  23. 

Residents  of  Unit  23.  Alatna.  Allakaket,  Bettles,  Evans- 
ville.  Galena,  Hughes,  Huslia.  and  Koyukuk. 

Residents  of  Units  21  and  23. 

Residents  of  Unit  21(D)  west  of  the  Koyukuk  and 
Yukon  Rivers,  residents  of  Galena,  and  residents  of 
Units  22,  23,  24  including  residents  of  Wiseman  but 
not  including  other  residents  of  the  Dalton  Highway 
Corridor  Management  Area,  and  26(A). 
Residents  of  Unit  23. 

Residents  of  Unit  23  South  of  Kotzebue  Sound  and 
west  of  and  including  the  Bucklarxl  River  drainage. 
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Species 

Muskox  

Sheep  

Wolf  

Grouse  (Spruce,  Blue, 
Ruffed  and  Sharp-tailed) 

Rarmigan  (Rock,  Willow 
and  White-tailed). 

Black  Bear 

Black  Bear 

Brown  Bear  

Brown  Bear  

Caribou 

Moose  

Sheep  

Wolf  

Black  Bear 

Black  Bear 

Brown  Bear  

Caribou  

Moose 

Moose 

Moose  

Sheep  

Sheep  

Wolf  

Wolf  , 

Brown  Bear  

Caribou  

Caribou  

Caribou 

Moose  

Muskox  

Muskox  

Muskox  

Sheep  

Sheep  

Sheep  

Wolf  


Determination 


23,  remainder  

23  

23  

23  

23  

Unit  24,  that  portion  south  of  Caribou  Mountain,  and 
within  the  public  lands  composing  or  immediately  adja- 
cent to  the  Dalton  highway  Corridor  Management 
Area. 

24,  remainder  


24,  that  portion  south  of  Caribou  Mountain,  and  within 
the  public  lands  composing  or  immediately  adjacent  to 
the  Dalton  Highway  Corridor  Management  Area. 

24,  remainder  

24  

24  

24   

24   

Unit  25(D)  

25(D)   

25,  remairxJer  

25(D)   

25(A)  

25(D)  West  

25(D),  remainder  

25(A) 

25(B)  and  (C)  

25(D)  

25,  remainder  

Unit  26 

26(A)  

26(B)  

26(C)   

26   

26(A) 

26(B)  

26(C)   

26(A) 

26(B)  

26(C)   

26  


Residents  of  Unit  23  east  arxj  north  of  the  Buckland 

River  drainage. 
Residents  of  Point  Lay  and  Unit  23  north  of  the  Arctic 

Circle. 
Residents  of  Units  6,  9,  10  (Unimak  Island  only),  Il-i3 

and  the  residents  of  Chickaloon,  and  16-26. 
Residents    of    Units    11,    13    and    the    residents    of 

Chickaloon,  15,  15,  20(D),  22,  and  23. 
Residents    of    Units    11,    13    and    the    residents    of 

Chickaloon,  15,  16,  20(D).  22,  and  23. 
Residents  of  Stevens  Village  and  residents  of  Unit  24 

and  Wiseman,  but  not  including  any  other  residents 

of  the  Dalton  Highway  Corridor  Management  Area. 

Residents  of  Unit  24  and  Wiseman,  but  not  including 
any  other  residents  of  the  Dalton  Highway  Comdor 
Management  Area. 

Residents  of  Stevens  Village  and  residents  of  Unit  24 
and  Wiseman,  txjt  not  including  any  other  residents 
of  the  Dalton  Highway  Corridor  Management  Area. 

Residents  of  Unit  24  including  Wiseman,  txrt  not  includ- 
ing any  other  residents  of  the  Dalton  Highway  Cor- 
ridor Management  Area. 

Residents  of  Unit  24  including  Wiseman,  but  not  includ- 
ing any  other  residents  of  the  Dalton  Highway  Cor- 
ridor Management  Area;  residents  of  Galena,  Kobuk, 
Koyukuk,  Stevens  Village,  and  Tanana. 

Residents  of  Unit  24,  Koyukuk,  arxj  Galena. 

Residents  of  Unit  24  residing  north  of  the  Arctic  Circle 
and  residents  of  Allakaket,  Alatna.  Hughes,  and 
Huslia. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13 
and  the  residents  of  Chickaloon  and  16-26. 

Residents  of  Unit  25  (D). 

Residents  of  Unit  25  (D). 

No  Federal  subsisterrce  priority. 

Residents  of  20(F),  25(D),  and  Manley. 

Residents  of  Units  25(A)  and  25(D). 

Residents  of  Beaver,  Birch  Creek,  and  Stevens  Village. 

Residents  of  Rennainder  of  Unit  25. 

Residents  of  Arctic  Village,  Chalkytsik,  Fort  Yukon. 
Kaktovik  and  Venetie. 

No  Federal  subsistence  prionty. 

Residents  of  Unit  25  (D). 

Residents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13 
and  the  residents  of  Chickaloon  and  16-26. 

Residents  of  Unit  26  (except  the  Prudhoe  Bay- 
Deadhorse  Industrial  Complex)  arxJ  residents  of 
Anaktuvuk  Pass  and  Point  Hop)e. 

Residents  of  Unit  26,  Anaktuvuk  Pass  and  Point  Hope. 

Residents  of  Unit  26,  Anaktuvuk  Pass,  Point  Hope,  and 
Wiseman. 

Residents  of  Unit  26.  Anaktuvuk  Pass  and  Point  Hope 

Residents  of  Unit  26,  (except  the  Prudhoe  Bay- 
Deadhorse  Industrial  Complex),  and  reskjents  of 
Point  Hope  and  Anaktuvuk  Pass. 

Residents  of  Anaktuvuk  Pass,  Atqasuk,  Barrow, 
Nuiqsut,  Point  Hope,  Point  Lay,  and  Wainwnght. 

Reskjents  of  Anaktuvuk  Pass,  Nuiqsut,  and  Kaktovik. 

Residents  of  Kaktovik. 

Residents  of  Unit  26,  Anaktuvuk  Pass,  arxl  Point  Hope. 

Resklents  of  Unit  26,  Anaktuvuk  Pass,  Point  Hope,  and 
Wiseman. 

Residents  of  Unit  26,  Anaktuvuk  Pass,  Arctk;  Village. 
Chalkytsik,  Fort  Yukon,  Point  Hope,  and  Venetie. 

Reskjents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13 
and  the  reskjents  of  Chk*aloon  and  16-26. 


(2)  Fish  and  shellfish  determinations. 


Area 

Species 

Determinatkjn 

KOTZEBUE-NORTHERN  AREA— Northern  District 

All  finfish 

Residents  of  the  Northem  District,  except  for  those 
dorriKiled  in  State  of  Alaska  Unit  26-B. 
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Area 


Species 


Kotzebue  District  

NORTON  SOUND-PORT  CLARENCE  AREA 
YUKON  AREA  


KUSKOKWIM  AREA 


Waters  adjacent  to  the  western-  rrxjst  tip  of  thie 
Naskonant  Peninsula  and  the  terminus  of  the  Ishowik 
River  and  around  Nunivak  Island. 

BRISTOL  BAY  AREA— Nushagak  District,  including 
drainages  flowing  into  the  district. 

Naknek-Kvichek  District — Naknek  River  drainage  

Naknek-Kvichek  District-lliamna-Lake  Clark  drainage  

Togiak  District,  including  drainages  flowing  into  the  dis- 
trict. 

KODIAK  AREA— except  the  Mainland  District,  which  is 
all  waters  along  the  south  side  of  the  Alaska  Penin- 
sula bounded  by  the  latitude  of  Cape  Douglas  (58°52' 
North  Latitude)  mid-stream  Shelikof  Strait,  and  west  of 
the  longitude  of  the  southern  entrance  of  Imuya  Bay 
near  Kilokak  Rocks  (57°  11 '22"  North  latitude. 
156°20'30"  W  longitude). 

KOKIAK  AREA— except  the  Semidi  Island,  the  North 
Mainland,  and  the  South  Mainland  Sections. 

COOK  INLET  AREA— Port  Graham  Subdistrict  

Port  Graham  Subdistrict  and  Koyuktolik  Subdistrict 

Tyonek  Subdistrict 

PRINCE  WILLIAM  SOUND  AREA— South-Western  Dis- 
trict and  Green  Island. 


PRINCE  WILLIAM  SOUND  AREA— north  of  a  line  from 
Porcupine  Point  to  Granite  Point,  artd  south  of  a  line 
from  Point  Lowe  to  Tongue  Point. 

YAKUTAK  AREA— freshwater  upstream  from  the  ter- 
minus of  streams  and  rivers  of  the  Yakutat  Area  from 
the  Doame  River  to  the  Tsiu  River. 

Freshwater  upstream  from  the  terminus  of  streams  and 
rivers  of  the  Yakutat  Area  from  the  Doame  River  of 
Point  Manby. 

SOUTH-EASTERN  ALASKA  AREA— District  1— Section 
1-E  in  waters  of  the  Naha  River  and  Roosevelt  La- 
goon. 

District  1— Section  1-F  in  Boca  de  Quadra  In  waters  of 
Sockeye  Creek  and  Hugh  Smith  Lake  within  500  yards 
of  the  terminus  of  Sockeye  Creek. 

District  2— north  of  the  latitude  of  the  northern-most  tip 
of  Chasina  Point  and  west  of  a  line  from  the  northern- 
most tip  of  Chasina  Point  to  the  eastern-most  tip  of 
Grindall  Island  to  the  eastern-most  tip  of  the  Kasaan 
Peninsula. 

District  3— Section  3-A  


Salmon  

Salmon  

Salmon  

Yukon  River  Fall  chum 
salnxjn. 

Freshwater  fish  species,  in- 
cluding sheefish,  white- 
fish,  lamprey,  burtxjt, 
sucker,  grayling,  pike, 
char,  and  Wackfish. 

Salmon  

Rainbow  trout  

Pacific  cod 

Herring  and  herring  roe 

Salmon  

Salmon  

Salmon  

Salmon  and  other  fresh- 
water finfish. 

Salmon  


King  crab  .... 

Dolly  Varden 

Salmon  

Salmon  

Salmon  


Salmon 


Salmon 


Dolly  Varden  char, 
steelhead  trout,  and 
smelt 

Salmon  and  Dolly  Varden 
char. 

Salmon  and  Dolly  Varden 
char. 

Salmon  and  Dolly  Varden 
char. 


Salmon  and  Dolly  Varden 
char. 


Determination 


Residents  of  Kotzebue  District. 

Residents  of  Norton  Sound-Port  Clarence  Area. 

Residents  of  the  Yukon  Area,  including  the  community 

of  Stebbins. 
Residents  of  the  Yukon  River  drainage,  including  the 

communities   of   Stetsbins.   Scammon   Bay.   Hooper 

Bay,  and  Chevak. 
Residents  of  the  Yukon  Area. 


Residents  of  the  Kuskokwim  Area,  except  those  per- 
sons residing  on  the  United  States  military  installa- 
tion located  on  Cape  Newenham,  Sparevohn 
USAFB,  and  Tatalina  USAFB. 

Residents  of  the  communities  of  Quinhagak,  Goodnews 
Bay,  Kwethluk,  Eek,  Akiak,  and  Platinum. 

Residents  of  the  communities  of  Chevak,  Nevirtok, 
Tununak,  Toksook  Bay.  Nightmute.  Chefornak, 
Kipnuk.  Mekoryuk,  Kwigillingok.  Kongiganak.  Eek. 
and  Tuntutuliak. 

Residents  within  20  miles  of  the  coast  between  the 
westemnrost  tip  of  the  Naskonant  Peninsula  and  the 
terminus  of  the  Ishowik  River  and  on  Nunivak  Island. 

Residents  of  the  Nushagak  District  and  freshwater 
drainages  flowing  into  the  district. 

Residents  of  the  Naknek  and  Kvichek  River  drainages. 

Residents  of  the  Iliamna-Lake  Clark  drainage. 

Residents  of  the  Togiak  District,  freshwater  drainages 
flowing  into  the  district,  and  the  community  of 
Manokotak. 

Residents  of  the  Kodiak  Island  Borough,  except  those 
residing  on  the  Kodiak  Coast  Guard  Base. 


Residents  of  the  Kodiak  Island  Borough  except  those 
residents  on  the  Kodiak  Coast  Guard  Base. 

Residents  of  Port  Graham  and  English  Bay. 

Residents  of  Port  Graham  and  English  Bay. 

Reskjents  of  the  village  of  Tyonek. 

Residents  of  the  Southwestern  District  wrhich  is  main- 
land waters  from  the  outer  point  on  the  north  shore 
of  Granite  Bay  to  Cape  Fairfield,  and  Knight  Island, 
Chenega  Island,  Bainbridge  Island.  Evans  Islands. 
EIrington  Island.  Latouche  Island  and  adjacent  is- 
lands. 

ReskJents  of  the  village  of  Tatitlek  and  Ellamar. 


includlr)g 
the  Situk 
Knight  Is- 

including 
the  Situk 
Knight  Is- 


Residents  of  the  area  east  of  Yakutat  Bay, 
the  islands  within  Yakutat  Bay,  west  of 
River  drainage,  and  south  of  and  including 
land. 

Residents  of  the  area  east  of  Yakutat  Bay, 
the  islands  within  Yakutat  Bay,  west  of 
River  drainage,  and  south  of  and  including 
land. 

Residents  of  the  City  of  Saxman. 


Residents  of  the  City  of  Saxman. 


Residents  of  the  City  of  Kasaan  and  the  drainage  of 
the  southeastern  shore  of  the  Kasaan  Peninsula 
west  of  132°20'W.  long,  and  east  of  132°25'W.  long. 


Residents  of  the  townsite  of  Hydaburg. 
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Area 


Species 


Determination 


District  3 — Section  3-B  in  waters  east  of  a  line  from 
Point  lldefonso  to  Tranquil  Point. 


District  3 — Section  3-C  in  waters  of  Sarkar  Lakes 


District  5 — north  of  a  line  from  Point  Barne  to  Boulder 
Point. 

District  9— Section  9-A  


District  9 — Section  9-B  north  of  the  latitude  of  Swain 
Point. 

District  1 0 — west  of  a  line  from  Pinta  Point  to  False  Point 
Pybus. 

District  12 — south  of  a  line  from  Fishery  Point  to  south 
Passage  Point  and  north  of  the  latitude  of  Point  Cau- 
tion. 


District  13 — Section  13-A  south  of  the  latitude  of  Cape 
Edward. 

District  13— Section  13-B  north  of  the  latitude  of  Redfish 
Cape. 

District  13— Section  13-C  


Distrct  13 — Section  13-C  east  of  the  longitude  of  Point 
Elizabeth. 


District  14— Section  14-B  and  14-C 


District  15 — Chilkat  and  Chilkoot  Rivers 


Salmon,  Dolly  Varden  char, 
and  steelhead  trout. 


Salmon,  Dolly  Varden  char, 
and  steelhead  trout. 


Salmon  and  Dolly  Varden 
char. 

Salmon  and  Dolly  Varden 
char. 

Salmon  and  Dolly  Varden 
char. 

Salmon  and  Dolly  Varden 
char. 

Salmon  and  Dolly  Varden 
char. 


Sockeye  salmon 
Sockeye  salmon 
Sockeye  salmon 


Salmon  and  Dolly  Varden 
char. 


Salmon,  smelt  and  Dolly 
Varden  char. 

Samon  and  smelt  


Residents  of  the  City  of  Klawock  and  on  Prince  of 
Wales  Island  within  the  boundaries  of  the  Klawock 
Heenya  Corporation  land  holdings  as  they  exist  n 
January  1989,  and  those  residents  of  the  City  of 
Craig  and  on  Prince  of  Wales  Island  within  the 
txiundanes  of  the  Shan  Seet  Corporation  land  hold- 
ings as  they  exist  in  January  1989. 

Residents  of  the  City  of  Klawock  and  on  Pnnce  of 
Wales  Island  within  the  t>oundanes  of  the  Klawock 
Heenya  Corporation  land  holdings  as  they  exist  in 
January  1989,  and  those  residents  of  the  City  of 
Craig  and  on  Prince  of  Wales  Island  within  the 
boundaries  of  the  Shan  Seet  Corporation  land  hold- 
ings as  they  exist  in  January  1989 

Residents  of  the  City  of  Kake  and  in  Kupreanof  Island 
drainages  emptying  into  Keku  Strait  south  of  Point 
White  and  north  of  the  Portage  Bay  lx)at  hartx>r. 

Residents  of  the  City  of  Kake  and  in  Kupreanof  Island 
drainages  emptying  into  Keku  Strait  south  of  Point 
White  and  north  of  the  Portage  Bay  txiat  hartxjr. 

Residents  of  the  City  of  Kake  and  in  Kupreanof  Island 
drainages  emptying  into  Keku  Strait  south  of  Point 
White  and  north  of  the  Portage  Bay  boat  harbor. 

Residents  of  the  City  of  Kake  and  in  Kupreanof  Island 
drainages  emptying  into  Keku  Strait  south  of  Point 
White  and  north  of  the  Portage  Bay  tx)at  hartxjr. 

Residents  of  the  City  of  Angoon  and  along  the  western 
shore  of  Admiralty  Island  north  of  the  latitude  of 
Sand  Island,  south  of  the  latitude  of  Thayer  Creek, 
and  west  of  134 "30'  W.  long.,  including  Killisnoo  Is- 
land. 

Residents  of  the  City  and  Borough  of  Sitka  in  drain- 
ages which  empty  into  Section  1 3-B  north  of  ttie  lati- 
tude of  Dorothy  Narrows. 

Residents  of  the  City  and  Borough  of  Sitka  in  drairv 
ages  which  empty  into  Section  1 3-B  north  of  ttie  lati- 
tude of  Dorothy  Narrows. 

Residents  of  the  City  and  Borough  of  Sitka  in  drain- 
ages which  empty  into  Section  1 3-B  north  of  the  lati- 
tude of  Dorothy  Narrows. 

Residents  of  the  City  of  Angoon  and  along  the  western 
shore  of  Admiralty  Island  north  of  the  latitude  of 
Sand  Island,  south  of  the  latitude  of  Thayer  Creek, 
and  west  of  134°  30'  W.  long.,  including  Killisnoo  Is- 
land. 

Residents  of  the  City  of  Hoonah  and  in  Chichagof  Is- 
land drainages  on  the  eastern  shore  of  Port  Fred- 
erick from  Gartina  Creek  to  Point  Sophia. 

Residents  west  of  the  Haines  highway  between  Mile  20 
and  Mile  24  and  east  of  the  ChHikat  River,  but  not 
elsewhere  in  Klukwan;  and  those  residents  of  other 
areas  of  the  city  and  borough  of  Haines,  excluding 
residents  in  the  drainage  of  Excursion  Inlet.  Hai  of 
Haines,  excluding  residents  in  the  drainage  of  Excur- 
sion Inlet. 


(b)  [Reserved] 

Subpart  D — Subsistence  Taking  of 
Fish  and  Wildlife 

3.  In  Subpart  D  of  36  CFR  part  242 

and  50  CFR  part  100,  §_ .25  is 

proposed  to  be  revised  effective  July  1, 
1999,  through  June  30,  2000,  to  read  as 
follows: 

§ .25    Subsistence  taking  of  wildlife. 

(a)  Definitions.  The  following 
definitions  shall  apply  to  all  regulations 
contained  in  this  section: 


ADF&-G  means  the  Alaska  Department 
of  Fish  and  Game. 

Aircraft  means  any  kind  of  airplane, 
glider,  or  other  device  used  to  transport 
people  or  equipment  through  the  air, 
excluding  helicopters. 

Airport  means  an  airport  listed  in  the 
Federal  Aviation  Administration, 
Alaska  Airman's  Guide  and  chart 
supplement. 

Animal  means  those  species  with  a 
vertebral  coliunn  (backbone). 


Antler  means  one  or  more  solid,  horn- 
like appendages  protruding  from  the 
head  of  a  caribou,  deer,  elk.  or  moose. 

Antlered  means  any  caribou,  deer,  elk. 
or  moose  having  at  least  one  visible 
antler. 

Antlerless  means  any  caribou,  deer, 
elk.  or  moose  not  having  visible  antlers 
attached  to  the  skull. 

Bear  means  black  bear,  or  brov\Ti  or 
grizzly  bear. 

Bow  means  a  longbow,  rec  urve  bow. 
or  compound  bow,  excluding  a 
crossbow,  or  any  bow  equipped  with  a 
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mechanical  device  that  holds  arrows  at 
full  draw, 

Broadhead  means  an  arrowhead  that 
is  not  barbed  and  has  two  or  more  steel 
cutting  edges  having  a  minimum  cutting 
diameter  of  not  less  than  seven-eighths 
inch. 

Brow  tine  means  a  tine  on  the  front 
portion  of  a  moose  antler,  typically 
projecting  forward  from  the  base  of  the 
antler  toward  the  nose. 
Buck  means  any  male  deer. 
Bull  means  any  male  moose,  caribou, 
elk.  or  musk  oxen. 

Closed  season  means  the  time  when 
wildlife  may  not  be  taken. 

Cub  bear  means  a  brown  or  grizzly 
bear  in  its  first  or  second  year  of  life,  or 
a  black  bear  (including  cinnamon  and 
blue  phases)  in  its  first  year  of  life. 

Designated  hunter  means  a  Federally 
qualified,  licensed  hunter  who  may  take 
all  or  a  portion  of  another  Federally 
qualified,  licensed  hunter's  harvest 
limit(s)  only  under  situations  approved 
by  the  Board. 

Edible  meat  means  the  breast  meat  of 
ptarmigan  and  grouse,  and.  those  parts 
of  black  bear,  brown  and  grizzly  bear, 
caribou,  deer.  elk.  mountain  goat, 
moose,  musk  oxen,  and  Dall  sheep  that 
are  typically  used  for  human 
consumption,  which  are:  the  meat  of  the 
ribs.  neck,  brisket,  front  quarters  as  far 
as  the  juncture  of  the  humerus  and 
radius-ulna  (elbow),  hindquarters  as  far 
as  the  distal  joint  (bottom)  of  the  tibia- 
fibula  (hock)  and  that  portion  of  the 
animal  between  the  front  and 
hindquarters;  however,  edible  meat  of 
species  listed  above  does  not  include: 
meat  of  the  head,  meat  that  has  been 
damaged  and  made  inedible  by  the 
method  of  taking,  bones,  sinew,  and 
incidental  meat  reasonably  lost  as  a 
result  of  boning  or  close  trimming  of  the 
bones,  or  viscera. 

Federally-qualified  subsistence  user 
means  a  rural  Alaska  resident  qualified 
to  harvest  fish  or  wildlife  on  Federal 
public  lands  in  accordance  with  the 
Federal  Subsistence  Management 
Regulations  in  this  part. 

Fifty-inch  (50-inch)  moose  means  a 
bull  moose  with  an  antler  spread  of  50 
inches  or  more. 

Full  curl  horn  means  the  horn  of  a 
Dall  sheep  ram;  the  tip  of  which  has 
grown  through  360  degrees  of  a  circle 
described  by  the  outer  surface  of  the 
horn,  as  viewed  from  the  side,  or  that 
both  horns  are  broken,  or  that  the  sheep 
is  at  least  8  years  of  age  as  determined 
by  horn  growth  annuli. 

Furbearer  means  a  beaver,  coyote, 
arctic  fox.  red  fox.  Ivnx.  marten,  mink, 
weasel,  muskrat.  river  (land)  otter,  red 
squirrel,  flying  squirrel,  ground  squirrel, 
marmot,  wolf,  or  wolverine. 


Grouse  collectively  refers  to  all 
species  found  in  Alaska,  including 
spruce  grouse,  ruffed  grouse,  blue 
grouse  and  sharp-tailed  grouse. 

Hare  or  hares  collectively  refers  to  all 
species  of  hares  (commonly  called 
rabbits)  in  Alaska  and  includes 
snowshoe  hare  and  tundra  hare. 

Harvest  limit  means  the  number  of 
any  one  species  permitted  to  be  taken  by 
any  one  person  in  a  Unit  or  portion  of 
a  Unit  in  which  the  taking  occurs. 

Highway  means  the  driveable  surface 
of  any  constructed  road. 

Household  means  that  group  of 
people  residing  in  the  same  residence. 
Hunting  means  the  taking  of  wildlife 
within  established  hunting  seasons  with 
archery  equipment  or  firearms,  and  as 
authorized  by  a  required  hunting 
license. 

Marmot  collectively  refers  to  all 
species  of  marmot  that  occur  in  Alaska 
including  the  hoary  marmot,  Alaska 
marmot,  and  the  woodchuck. 

Motorized  vehicle  means  a  motor- 
driven  land.  air.  or  water  conveyance. 
Open  season  means  the  time  when 
wildlife  may  be  taken  by  hunting  or 
trapping;  an  open  season  includes  the 
first  and  last  days  of  the  prescribed 
season  period. 

Otter  means  river  or  land  otter  only, 
excluding  sea  otter. 

Permit  hunt  means  a  hunt  for  which 
State  or  Federal  permits  are  issued  by 
registration  or  other  means. 

Poison  means  any  substance  which  is 
toxic,  or  poisonous  upon  contact  or 
ingestion. 

Possession  means  having  direct 
physical  control  of  wildlife  at  a  given 
time  or  having  both  the  power  and 
intention  to  exercise  dominion  or 
control  of  wildlife  either  directly  or 
through  another  person  or  persons. 

Ptarmigan  collectively  refers  to  all 
species  found  in  Alaska,  including 
white-tailed  ptarmigan,  rock  ptarmigan, 
and  willow  ptarmigan. 
Ram  means  a  male  Dall  sheep. 
Registration  permit  means  a  permit 
which  authorizes  hunting  and  is  issued 
to  a  person  who  agrees  to  the  specified 
hunting  conditions.  Hunting  permitted 
by  a  registration  permit  begins  on  an 
announced  date  and  continues 
throughout  the  open  season,  or  until  the 
season  is  closed  by  Board  action. 
Registration  permits  are  issued  in  the 
order  applications  are  received  and/or 
are  based  on  priorities  as  determined  by 
50  CFR  100.17  and  36  CFR  242.17. 

Sealing  means  placing  a  mark  or  tag 
on  a  portion  of  a  harvested  animal  by  an 
authorized  representative  of  the  ADF&G; 
sealing  includes  collecting  and 
recording  information  about  the 
conditions  under  which  the  animal  was 


harvested,  and  measurements  of  the 
specimen  submitted  for  sealing  or 
surrendering  a  specific  portion  of  the 
animal  for  biological  information. 

Seven-eighths  curl  horn  means  the 
horn  of  a  male  Dall  sheep,  the  tip  of 
which  has  grown  through  seven-eights 
(315  degrees)  of  a  circle,  described  by 
the  outer  surface  of  the  horn,  as  viewed 
from  the  side,  or  with  both  horns 
broken. 

Skin,  hide,  pelt,  or  fur  means  any 
tanned  or  untanned  external  covering  of 
an  animal's  body;  excluding  bear.  The 
skin,  hide,  fur,  or  pelt  of  a  bear  shall 
mean  the  entire  external  covering  with 
claws  attached. 

Spike-fork  moose  means  a  bull  moose 
with  only  one  or  two  tines  on  either 
antler;  male  calves  are  not  spike-fork 
bulls. 

Take  or  Taking  means  to  pursue, 
hunt,  shoot,  trap.  net.  capture,  collect, 
kill.  harm,  or  attempt  to  engage  in  any 
such  conduct. 

Tine  or  antler  point  refers  to  any  point 
on  an  antler,  the  length  of  which  is 
greater  than  its  width  and  is  at  least  one 
inch. 

Transportation  means  to  ship, 
convey,  carry,  or  transport  by  any  means 
whatever,  and  deliver  or  receive  for 
such  shipment,  conveyance,  carriage,  or 
transportation. 

Trapping  means  the  taking  of 
furbearers  within  established  trapping 
seasons  and  with  a  required  trapping 
license. 

Unclassified  wildlife  or  unclassified 
species  means  all  species  of  animals  not 
otherwise  classified  by  the  definitions 
in  this  paragraph  (a),  or  regulated  under 
other  Federal  law  as  listed  in  paragraph 
(i)  of  this  section. 

Ungulate  means  any  species  of  hoofed 
mammal,  including  deer,  caribou,  elk. 
moose,  mountain  goat,  Dall  sheep,  and 
musk  oxen. 

Unit  means  one  of  the  26  geographical 
areas  in  the  State  of  Alaska  known  as 
Game  Management  Units,  or  GMU,  and 
collectively  listed  in  this  section  as 
Units. 

Wildlife  means  any  hare  (rabbit), 
ptarmigan,  grouse,  ungulate,  bear, 
furbearer,  or  unclassified  species  and 
includes  any  part,  product,  egg,  or 
offspring  thereof,  or  carcass  or  part 
thereof. 

(b)  Hunters  may  take  wildlife  for 
subsistence  uses  by  any  method,  except 
as  prohibited  in  this  section  or  by  other 
Federal  statute.  Taking  wildlife  for 
subsistence  uses  by  a  prohibited  method 
is  a  violation  of  this  part.  Seasons  are 
closed  unless  opened  by  Federal 
regulation.  Himting  or  trapping  during  a 
closed  season  or  in  an  cirea  closed  by 
this  part  is  prohibited. 
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(1)  Except  for  special  provisions 
found  at  paragraphs  (k)(l)  through  (26) 
of  this  section,  the  following  methods 
and  means  of  taking  wildlife  for 
subsistence  uses  are  prohibited: 

(i)  Shooting  from,  on,  or  across  a 
highway; 

(ii)  Using  any  poison; 

(iii)  Using  a  helicopter  in  any  manner, 
including  transportation  of  individuals, 
equipment  or  wildlife;  however,  this 
prohibition  does  not  apply  to 
transportation  of  an  individual,  gear,  or 
wildlife  during  an  emergency  rescue 
operation  in  a  life  threatening  situation; 

(iv)  Taking  wildlife  from  a  motorized 
land  or  air  vehicle,  when  that  vehicle  is 
in  motion  or  from  a  motor-driven  boat 
when  the  boat's  progress  from  the 
motor's  power  has  not  ceased; 

(v)  Using  a  motorized  vehicle  to  drive, 
herd,  or  molest  wildlife; 

(vi)  Using  or  being  aided  by  use  of  a 
machine  gun,  set  gun,  or  a  shotgun 
larger  than  10  gauge; 

(vii)  Using  a  firearm  other  than  a 
shotgun,  muzzle-loaded  rifle,  rifle  or 
pistol  using  center-firing  cartridges,  for 
the  taking  of  ungulates,  bear,  wolves  or 
wolverine,  except  that — 

(A)  An  individual  in  possession  of  a 
valid  trapping  license  may  use  a  firearm 
that  shoots  rimfire  cartridges  to  take 
wolves  and  wolverine; 

(B)  Only  a  muzzle-loading  rifle  of  .54- 
caliber  or  larger,  or  a  .45-caliber  muzzle- 
loading  rifle  with  a  250-grain,  or  larger, 
elongated  slug  may  be  used  to  take 
brown  bear,  black  bear,  elk,  moose, 
musk  oxen  and  mountain  goat; 

(viii)  Using  or  being  aided  by  use  of 
a  pit,  fire,  artificial  light,  radio 
communication,  artificial  salt  lick, 
explosive,  barbed  arrow,  bomb,  smoke, 
chemical,  conventional  steel  trap  with  a 
jaw  spread  over  nine  inches,  or  conibear 
style  trap  with  a  jaw  spread  over  11 
inches; 

(ix)  Using  a  snare,  except  that  an 
individual  in  possession  of  a  valid 
hunting  license  may  use  nets  and  snares 
to  take  unclassified  wildlife,  ptarmigan, 
grouse,  or  hares;  and,  individuals  in 
possession  of  a  valid  trapping  license 
may  use  snares  to  take  furbearers; 

(x)  Using  a  trap  to  take  ungulates  or 
bear; 

(xi)  Using  hooks  to  physically  snag, 
impale  or  otherwise  take  wildlife; 
however,  hooks  may  be  used  as  a  trap 
drag; 

(xii)  Using  a  crossbow  to  take 
ungulates,  bear,  wolf,  or  wolverine  in 
any  area  restricted  to  hunting  by  bow 
and  arrow  only; 

(xiii)  Taking  of  ungulates,  bear,  wolf, 
or  wolverine  with  a  bow,  unless  the  bow 
is  capable  of  casting  a  Vs  inch  wide 
broadhead-tipped  arrow  at  least  1 75 


yards  horizontally,  and  the  arrow  and 
broadhead  together  weigh  at  least  one 
ounce  (437.5  grains); 

(xiv)  Using  bait  for  taking  ungulates, 
bear,  wolf,  or  wolverine;  except,  you 
may  use  bait  to  take  wolves  and 
wolverine  with  a  trapping  license,  and, 
you  may  use  bait  to  take  black  bears 
with  a  hunting  license  as  authorized  in 
Unit-specific  regulations  at  paragraphs 
(k)(l)  through  (26)  of  this  section. 
Baiting  of  black  bears  is  subject  to  the 
following  restrictions: 

(A)  Before  establishing  a  black  bear 
bait  station,  you  must  register  the  site 
with  ADF&G; 

(B)  When  using  bait  you  must  clearly 
mark  the  site  with  a  sign  reading  "black 
bear  bait  station"  that  also  displays  your 
hunting  license  number  and  ADF&G 
assigned  number; 

(C)  You  may  use  only  biodegradable 
materials  for  bait;  you  may  use  only  the 
head,  bones,  viscera,  or  skin  of  legally 
harvested  fish  and  wildlife  for  bait; 

(D)  You  may  not  use  bait  within  one- 
quarter  mile  of  a  publicly  maintained 
road  or  trail; 

(E)  You  may  not  use  bait  within  one 
mile  of  a  house  or  other  permanent 
dwelling,  or  within  one  mile  of  a 
developed  campground,  or  developed 
recreational  facility; 

(F)  When  using  bait,  you  must  remove 
litter  and  equipment  fi-om  the  bait 
station  site  whe*-  done  hunting; 

(G)  You  may  not  give  or  receive 
payment  for  the  use  of  a  bait  station, 
including  barter  or  exchange  of  goods: 

(H)  You  may  not  have  more  than  two 
bait  stations  with  bait  present  at  any  one 
time; 

(x\')  Taking  swimming  ungulates, 
bears,  wolves  or  wolverine; 

(xvi)  Taking  or  assisting  in  the  taking 
of  ungulates,  bear,  wolves,  wolverine,  or 
other  furbearers  before  3:00  a.m. 
following  the  day  in  which  airborne 
travel  occurred  (except  for  flights  in 
regularly  scheduled  commercial 
aircraft);  however,  this  restriction  does 
not  apply  to  subsistence  taking  of  deer; 

(xvii)  Taking  a  bear  cub  or  a  sow 
accompanied  by  cub(s). 

(2)  Wildlife  taken  in  defense  of  life  or 
property  is  not  a  subsistence  use; 
wildlife  so  taken  is  subject  to  State 
ulations. 


re 


(3)  The  following  methods  and  means 
of  trapping  furbearers,  for  subsistence 
uses  pursuant  to  the  requirements  of  a 
trapping  license  are  prohibited,  in 
addition  to  the  prohibitions  listed  at 
paragraph  (b)(1)  of  this  section: 

(i)  Disturbing  or  destroying  a  den, 
except  that  you  may  disturb  a  muskrat 
pushup  or  feeding  house  in  the  course 
of  trapping; 

(ii)  Disturbing  or  destroying  any 
beaver  house; 


(iii)  Taking  beaver  by  any  means  other 
than  a  steel  trap  or  snare,  except  that 
you  may  use  firearms  in  certain  Units 
writli  established  seasons  as  identified  in 
Unit-specific  regulations  found  in  this 
subpart; 

(iv)  Taking  otter  with  a  steel  trap 
having  a  jaw  spread  of  less  than  five  and 
seven-eighths  inches  during  any  closed 
mink  and  marten  season  in  the  same 
Unit; 

(v)  Using  a  net,  or  fish  trap  (except  a 
blackfish  or  fyke  trap); 

(vi)  Taking  beaver  in  the  Minto  Flats 
Management  Area  with  the  use  of  an 
aircraft  for  ground  transportation,  or  by 
landing  within  one  mile  of  a  beaver  trap 
or  set  used  by  the  transported  person; 

(vii)  Taking  or  assisting  in  the  taking 
of  furbearers  by  firearm  before  3:00  a.m. 
on  the  day  following  the  day  on  which 
airborne  travel  occurred;  however,  this 
does  not  apply  to  a  trapper  using  a 
firearm  to  dispatch  furbearers  caught  in 
a  trap  or  snare. 

(c)  Possession  and  transportation  of 
wdldlife.  (1)  Except  as  specified  in 
paragraphs  (c)(3)(ii)  or  (c)(4)  of  this 
section,  or  as  otherwise  provided,  you 
may  not  take  a  species  of  wildlife  in  any 
Unit,  or  portion  of  a  Unit,  if  your  total 
take  of  that  species  already  obtained 
anywhere  in  the  State  under  Federal 
and  State  regulations  equals  or  exceeds 
the  harvest  limit  in  that  Unit. 

(2)  An  animal  taken  under  Federal  or 
State  regulations  by  any  member  of  a 
community  with  an  established 
community  harvest  limit  for  that  species 
counts  toward  the  community  harvest 
limit  for  that  species.  Except  for  wildlife 

taken  pursuant  to  §. _-6(f)(3)  or  as 

otherwise  provided  for  by  this  part,  an 
animal  taken  as  part  of  a  community 
harvest  limit  counts  toward  every 
community  member's  harvest  limit  for 
that  species  taken  under  Federal  or  State 
of  Alaska  regulations. 

(3)  Harvest  limits,  (i)  Harvest  limits, 
including  those  related  to  ceremonial 
uses,  authorized  by  this  section  and 
harvest  limits  established  in  State 
regulations  may  not  be  accumulated. 

(ii)  Wildlife  taken  by  a  designated 
hunter  for  another  person  pursuant  to 

§ .6(f)(2),  counts  toward  the 

individual  harvest  limit  of  the  person 
for  whom  the  wildlife  is  taken. 

(4)  The  harvest  limit  specified  for  a 
trapping  season  for  a  species  and  the 
harvest  limit  set  for  a  hunting  season  for 
the  same  species  are  separate  and 
distinct.  This  means  that  if  you  have 
taken  a  harvest  limit  for  a  particular 
species  under  a  trapping  season,  you 
may  take  additional  aninir.ls  under  the 
harvest  limit  specified  for  a  hunting 
season  or  vice  versa. 
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(5)  A  brown/grizzly  bear  taken  in  a 
Unit  or  portion  of  a  Unit  having  a 
harvest  limit  of  one  brown/grizzly  bear 
per  year  counts  against  a  one  brown/ 
grizzly  bear  every  four  regulatory  years 
harvest  limit  in  other  Units:  an 
individual  may  not  take  more  than  one 
brown/grizzly  bear  in  a  regulatory  year. 

(6)  A  Harvest  Umit  applies  to  the' 
number  of  animals  that  can  be  taken 
during  a  regulatory  year;  however, 
harvest  limits  for  grouse,  ptarmigan,  and 
caribou  (in  some  Units)  are  regulated  by 
the  number  that  may  be  taken  per  day. 
Harvest  limits  of  grouse  and  ptarmigan 
are  also  regulated  by  the  number  that 
can  be  held  in  possession. 

(7)  Unless  otherwise  provided,  any 
person  who  gives  or  receives  wildlife 
shall  furnish,  upon  a  request  made  by  a 
Federal  or  State  agent,  a  signed 
statement  describing  the  following; 
names  and  addresses  of  persons  who 
gave  and  received  wildlife,  the  time  and 
place  that  the  wildlife  was  taken,  and 
identification  of  species  transferred. 
Where  a  qualified  subsistence  user  has 
designated  another  qualified  subsistence 
user  to  take  wildlife  on  his  or  her  behalf 

in  accordance  with  § .6,  the 

permit  shall  be  furnished  in  place  of  a 
signed  statement. 

(8)  A  rural  Alaska  resident  who  has 
been  designated  to  take  wildlife  on 
behalf  of  another  rural  Alaska  resident 

in  accordance  with  § .6.  shall 

promptly  deliver  the  wildlife  to  that 
rural  Alaska  resident. 

(9)  You  may  not  may  possess, 
transport,  give,  receive,  or  barter 
wildlife  that  was  taken  in  violation  of 
Federal  or  State  statutes  or  a  regulation 
promulgated  thereunder. 

(10)  Evidence  of  sex  and  identity,  (i) 
If  subsistence  take  of  Dall  sheep  is 
restricted  to  a  ram.  you  may  not  possess 
or  transport  a  harvested  sheep  unless 
both  horns  accompany  the  animal. 

(ii)  If  the  subsistence  taking  of  an 
ungulate,  except  sheep,  is  restricted  to 
one  sex  in  the  local  area,  you  may  not 
possess  or  transport  the  carcass  of  an 
animal  taken  in  that  area  unless 
sufficient  portions  of  the  external  sex 
organs  remain  attached  to  indicate 
conclusively  the  sex  of  the  animal; 
however,  this  paragraph  (c)(10)(ii)  does 
not  apply  to  the  carcass  of  an  ungulate 
that  has  been  butchered  and  placed  in 
storage  or  otherwise  prepared  for 
consumption  upon  arrival  at  the 
location  where  it  is  to  be  consumed. 

(iii)  If  a  moose  harvest  limit  includes 
an  antler  size  or  configuration 
restriction,  you  may  not  possess  or 
transport  the  moose  carcass  or  its  parts 
unless  both  antlers  accompany  the 
carcass  or  its  parts.  If  you  possess  a  set 
of  antlers  with  less  than  the  required 


number  of  brow  tines  on  one  antler,  you 
must  leave  the  antlers  naturally  attached 
to  the  unbroken,  uncut  skull  plate; 
however,  this  paragraph  (c)(10)(iii)  does 
not  apply  to  a  moose  carcass  or  its  parts 
that  have  been  butchered  and  placed  in 
storage  or  otherwise  prepared  for 
consumption  after  arrival  at  the  place 
where  it  is  to  be  stored  or  consumed. 
(11)  You  must  leave  all  edible  meat 
from  caribou  and  moose  harvested  in 
Units  9(B),  17,  and  19(B)  prior  to 
October  1  on  the  bones  of  the  front 
quarters  and  hind  quarters  until  you 
remove  the  meat  from  the  field  or 
process  it  for  human  consumption. 

(d)  If  you  take  an  animal  that  has  been 
marked  or  tagged  for  scientific  studies, 
you  must,  within  a  reasonable  time, 
notify  the  ADF&G  or  the  agency 
identified  on  the  collar  or  marker,  when 
and  where  the  animal  was  taken.  You 
also  must  retain  any  ear  tag.  collar, 
radio,  tattoo,  or  other  identification  with 
the  hide  until  it  is  sealed,  if  sealing  is 
required;  in  all  cases,  you  must  return 
any  identification  equipment  to  the 
ADF&G  or  to  an  agency  identified  on 
such  equipment. 

(e)  Seahng  of  bear  skins  and  skulls.  (1) 
Sealing  requirements  for  bear  shall 
apply  to  brown  bears  taken  in  all  Units, 
except  as  specified  in  this  paragraph, 
and  black  bears  of  all  color  phases  taken 
in  Units  1-7,  11-17,  and  20. 

(2)  You  may  not  possess  or  transport 
from  Alaska,  the  untanned  skin  or  skull 
of  a  bear  unless  the  skin  and  skull  have 
been  sealed  by  an  authorized 
representative  of  ADF&G  in  accordance 
with  State  or  Federal  regulations,  except 
that  the  skin  and  skull  of  a  browm  bear 
taken  under  a  registration  permit  in  the 
Western  Alaska  Brown  Bear 
Management  Area,  the  Northwest 
Alaska  Browm  Bear  Management  Area, 
Unit  5,  or  Unit  9(B)  need  not  be  sealed 
unless  removed  from  the  area. 

(3)  You  must  keep  a  bear  skin  and 
skull  together  until  a  representative  of 
the  ADF&G  has  removed  a  rudimentary 
premolar  tooth  from  the  skull  and 
sealed  both  the  skull  and  the  skin; 
however,  this  provision  shall  not  apply 
to  browrn  bears  taken  within  the  Western 
Alaska  Browm  Bear  Management  Area, 
the  Northwest  Alaska  Brown  Bear 
Management  Area,  Unit  5,  or  Unit  9(B) 
which  are  not  removed  from  the 
Management  Area  or  Unit. 

(i)  In  areas  where  sealing  is  required 
by  Federal  regulations,  you  may  not 
possess  or  transport  the  hide  of  a  bear 
which  does  not  have  the  penis  sheath  or 
vaginal  orifice  naturally  attached  to 
indicate  conclusively  the  sex  of  the 
bear. 

(ii)  If  the  skin  or  skull  of  a  bear  taken 
in  the  Western  Alaska  Erovm  Bear 


Management  Area  is  removed  from  the 
area,  you  must  first  have  it  sealed  by  an 
ADF&G  representative  in  Bethel, 
Dillingham,  or  McGrath;  at  the  time  of 
sealing,  the  ADF&G  representative  shall 
remove  and  retain  the  skin  of  the  skull 
and  front  claws  of  the  bear. 

(iii)  If  you  remove  the  skin  or  skull  of 
a  bear  taken  in  the  Northwestern  Alaska 
Brown  Bear  Management  Area  from  the 
area  or  present  it  for  commercial 
tanning  within  the  Management  Area, 
you  must  be  first  have  it  sealed  by  an 
ADF&G  representative  in  Barrow, 
Fairbanks.  Galena.  Nome,  or  Kotzebue; 
at  the  time  of  sealing,  the  ADF&G 
representative  shall  remove  and  retain 
the  skin  of  the  skull  and  front  claws  of 
the  bear. 

(iv)  If  you  remove  the  skin  or  skull  of 
a  bear  taken  in  Unit  5  from  the  area,  you 
must  first  have  it  sealed  by  an  ADF&G 
representative  in  Yakutat;  at  the  time  of 
sealing,  the  ADF&G  representative  shall 
remove  and  retain  the  skin  of  the  skull 
and  front  claws  of  the  bear. 

(4)  You  may  not  falsify  any 
information  required  on  the  sealing 
certificate  or  temporary  sealing  form 
provided  by  the  ADF&G  in  accordance 
with  State  regulations. 

(f)  Sealing  of  beaver,  lynx,  marten, 
otter,  wolf,  and  wolverine.  You  may  not 
possess  or  transport  from  Alaska  the 
untanned  skin  of  a  marten  taken  in 
Units  1-5.  7.  13(E).  and  14-16  or  the 
untanned  skin  of  a  beaver,  lynx,  otter, 
wolf,  or  wolverine,  whether  taken  inside 
or  outside  the  state,  imless  the  skin  has 
been  sealed  by  an  authorized 
representative  of  ADF&G  in  accordance 
with  State  regulations. 

(1)  You  must  seal  any  wolf  taken  in 
Unit  2  on  or  before  the  30th  day  after 
the  date  of  taking. 

(2)  You  must  leave  the  radius  and 
ulna  of  the  left  foreleg  naturally 
attached  to  the  hide  of  any  wolf  taken 
in  Units  1-5  until  the  hide  is  sealed. 

(g)  A  person  who  takes  a  species 
listed  in  paragraph  (f)  of  this  section  but 
who  is  unable  to  present  the  skin  in 
person,  must  complete  and  sign  a 
temporary  sealing  form  and  ensure  that 
the  completed  temporary  sealing  form 
and  skin  are  presented  to  an  authorized 
representative  of  ADF&G  for  sealing 
consistent  with  requirements  listed  in 
paragraph  (f)  of  this  section. 

(h)  Utilization  of  wildlife.  (1)  You 
may  not  use  wildlife  as  food  for  a  dog 
or  furbearer,  or  as  bait,  except  for  the 
following: 

(i)  The  hide,  skin,  viscera,  head,  or 
bones  of  wildHfe; 

(ii)  The  skinned  carcass  of  a  furbearer; 

(iii)  Squirrels,  hares  (rabbits),  grouse, 
and  ptarmigan;  however,  you  may  not 
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use  the  breast  meat  of  grouse  and 
ptarmigan  as  animal  food  or  bait; 
(iv)  Unclassified  wildlife. 

(2)  If  you  take  wildlife  for  subsistence, 
you  must  salvage  the  following  parts  for 
human  use: 

(i)  The  hide  of  a  wolf,  wolverine, 
coyote,  fox,  lynx,  marten,  mink,  weasel, 
or  otter; 

(ii)  The  hide  and  edible  meat  of  a 
brown  bear,  except  that  the  hide  of 
brown  bears  taken  in  the  Western  and 
Northwestern  Alaska  Brown  Bear 
Management  Areas  and  Units  5  and  9(B) 
need  not  be  salvaged; 

(iii)  The  hide  and  edible  meat  of  a 
black  bear; 

(iv)  The  hide  or  meat  of  squirrels, 
hares  (rabbits),  marmots,  beaver, 
muskrats,  or  unclassified  wildlife. 

(3)  You  must  salvage  the  edible  meat 
of  ungulates,  bear,  grouse  and 
ptarmigan. 

(4)  Failure  to  salvage  the  edible  meat 
may  not  be  a  violation  if  such  failure  is 
caused  by  circumstances  beyond  the 
control  of  a  person,  including  theft  of 
the  harvested  wrildlife,  unanticipated 
weather  conditions,  or  unavoidable  loss 
to  another  animal. 

(i)  The  regulations  found  in  this 
section  do  not  apply  to  the  subsistence 
taking  and  use  of  wildlife  regulated 
pursuant  to  the  Fur  Seal  Act  of  1966  (80 
Stat.  1091,  16  U.S.C.  1187),  the 
Endangered  Species  Act  of  1973  (87 
Stat.  884,  16  U.S.C.  1531-1543),  the 
Marine  Mammal  Protection  Act  of  1972 
(86  Stat.  1027;  16  U.S.C.  1361-1407), 
and  the  Migratory  Bird  Treaty  Act  (40 
Stat.  755;  16  U.S.C.  703-711),  or  any 
amendments  to  these  Acts.  The  taking 
and  use  of  wildlife,  covered  by  these 
Acts,  will  conform  to  the  specific 
provisions  contained  in  these  Acts,  as 
amended,  and  any  implementing 
regulations. 

(j)  Rural  residents,  non-rural 
residents,  and  nonresidents  not 
specifically  prohibited  by  Federal 
regulations  from  hunting  or  trapping  on 
public  lands  in  an  area,  may  hunt  or 
trap  on  public  lands  in  accordance  with 
the  appropriate  State  regulations. 

(k)  Unit  regulations.  You  may  take  for 
subsistence  unclassified  wildlife,  all 
squirrel  species,  and  marmots  in  all 
Units,  without  harvest  limits,  for  the 
period  of  July  1-June  30.  You  may  not 
take  for  subsistence  wildlife  outside 
established  Unit  seasons,  or  in  excess  of 
the  established  Unit  harvest  limits, 
unless  otherwise  provided  for  by  the 
Board.  You  may  take  wildlife  imder 
State  regulations  on  pubUc  lands,  except 
as  otherwise  restricted  at  paragraphs 
(k)(l)  through  (26)  of  this  section. 
Additional  Unit-specific  restrictions  or 
allowances  for  subsistence  taking  of 


wildlife  are  identified  at  paragraphs 
{k)(l)  through  (26)  of  this  section. 

(1)  Unit  1.  Unit  1  consists  of  all 
mainland  drainages  from  Dixon 
Entrance  to  Cape  Fairweather,  and  those 
islands  east  of  the  center  line  of 
Clarence  Strait  from  Dixon  Entrance  to 
Caamano  Point,  and  all  islands  in 
Stephens  Passage  and  Lynn  Canal  north 
of  Taku  Inlet: 

(i)  Unit  1(A)  consists  of  all  drainages 
south  of  the  latitude  of  Lemesurier  Point 
including  all  drainages  into  Behm 
Canal,  excluding  all  drainages  of  Ernest 
Sound; 

(ii)  Unit  1(B)  consists  of  all  drainages 
between  the  latitude  of  Lemesurier 
Point  and  the  latitude  of  Cape  Fanshaw 
including  all  drainages  of  Ernest  Sound 
and  Farragut  Bay,  and  including  the 
islands  east  of  the  center  lines  of 
Frederick  Sound,  Dry  Strait  (between 
Sergief  and  Kadin  Islands),  Eastern 
Passage,  Blake  Channel  (excluding 
Blake  Island),  Ernest  Sound,  and 
Seward  Passage; 

(iii)  Unit  1(C)  consists  of  that  portion 
of  Unit  1  draining  into  Stephens  Passage 
and  Lynn  Canal  north  of  Cape  Fanshaw 
and  south  of  the  latitude  of  Eldred  Rock 
including  Bemers  Bay,  Sullivan  Island, 
and  all  mainland  portions  north  of 
Chichagof  Island  and  south  of  the 
latitude  of  Eldred  Rock,  excluding 
drainages  into  Farragut  Bay; 

(iv)  Unit  1(D)  consists  of  that  portion 
of  Unit  1  north  of  the  latitude  of  Eldred 
Rock,  excluding  Sullivan  Island  and  the 
drainages  of  Bemers  Bay; 

(v)  In  the  followang  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  Public  lands  within  Glacier  Bay 
National  Park  are  closed  to  all  taking  of 
wildlife  for  subsistence  uses; 

(B)  Unit  1(A)— in  the  Hyder  area,  the 
Salmon  River  drainage  downstream 
from  the  Riverside  Mine,  excluding  the 
Thumb  Creek  drainage,  is  closed  to  the 
taking  of  bear; 

(C)  Unit  1(B)— the  Anan  Creek 
drainage  within  one  mile  of  Anan  Creek 
downstream  from  the  mouth  of  Anan 
Lake,  including  the  area  within  a  one 
mile  radius  from  the  mouth  of  Anan 
Creek  Lagoon,  is  closed  to  the  taking  of 
black  bear  and  brown  bear; 

(D)  Unit  1(C): 

(1)  You  may  not  hunt  within  one- 
fourth  mile  of  Mendenhall  Lake,  the 
U.S.  Forest  Service  Mendenhall  Glacier 
Visitor's  Center,  and  the  Center's 
parking  area; 

(2)  You  may  not  take  mountain  goat 
in  the  area  of  Mt.  BuUard  bounded  by 
the  Mendenhall  Glacier,  Nugget  Creek 
from  its  mouth  to  its  confluence  with 
Goat  Creek,  and  a  line  from  the  mouth 


of  Goat  Creek  north  to  the  Mendenhall 
Glacier; 

(vi)  You  may  not  trap  furbearers  for 
subsistence  uses  in  Unit  1(C),  Juneau 
area,  on  the  following  public  lands: 

(A)  A  strip  within  one-quarter  mile  of 
the  mainland  coast  between  the  end  of 
Thane  Road  and  the  end  of  Glacier 
Highway  at  Echo  Cove; 

(B)  That  area  of  the  Mendenhall 
Valley  bounded  on  the  south  by  the 
Glacier  Highway,  on  the  west  by  the 
Mendenhall  Loop  Road  and  Montana 
Creek  Road  and  Spur  Road  to 
Mendenhall  Lake,  on  the  north  by 
Mendenhall  Lake,  and  on  the  east  by  the 
Mendenhall  Loop  Road  and  Forest 
Service  Glacier  Spur  Road  to  the  Forest 
Service  Visitor  Center; 

(C)  That  area  within  the  U.S.  Forest 
Service  Mendenhall  Glacier  Recreation 
Area; 

(D)  A  strip  within  one-quarter  mile  of 
the  following  trails  as  designated  on 
U.S.  Geological  Survey  maps:  Herbert 
Glacier  Trail,  Windfall  Lake  Trail. 
Peterson  Lake  Trail,  Spaulding 
Meadows  Trail  (including  the  loop 
trail).  Nugget  Creek  Trail.  Outer  Point 
Trail,  Dan  Moller  Trail,  Perseverance 
Trail,  Granite  Creek  Trail,  Mt.  Roberts 
Trail  and  Nelson  Water  Supply  Trail, 
Sheep  Creek  Trail,  and  Point  Bishop 
Trail; 

(vii)  Unit-specific  regulations: 

(A)  You  may  hunt  black  bear  with  bait 
in  Units  l(A).'l(B).  and  1(D)  between 
April  15  and  June  15; 

(B)  You  may  not  use  boats  to  take 
ungulates,  bear,  wolves,  or  wolverine, 
unless  you  are  certified  as  disabled; 

(C)  You  may  take  wildlife  outside  the 
seasons  or  harvest  limits  provided  in 
this  part  for  food  in  traditional  religious 
ceremonies  which  are  part  of  a  funerary 
or  mortuary  cycle,  including  memorial 
potlatches,  if: 

[1)  The  person  organizing  the 
religious  ceremony,  or  designee, 
contacts  the  appropriate  Federal  land 
management  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  managing 
agency  the  name  of  the  decedent,  the 
nature  of  the  ceremony,  the  species  and 
niunber  to  be  taken,  and  the  Unit(s)  in 
which  the  taking  will  occur; 

[2)  The  taking  does  not  violate 
recognized  principles  of  fish  and 
wildlife  conservation; 

[3)  Each  person  who  takes  wildlife 
under  this  section  must,  as  soon  as 
practicable,  and  not  more  than  15  days 
after  the  harvest,  submit  a  written  report 
to  the  appropriate  Federal  land 
managing  agency,  specifying  the 
harvester's  name  and  address,  the 
number,  sex  and  species  of  wildlife 
taken,  the  date  and  locations  of  the 
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taking,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held; 

[4]  No  permit  or  harvest  ticket  is 
required  for  taking  under  this  section; 
however,  the  harvester  must  be  an 
Alaska  rural  resident  with  customary 
and  traditional  use  in  that  area  where 
the  harvesting  will  occur; 


(D)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 
operating  under  a  community  harvest 
system.  The  designated  hunter  must 


obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


HUNTING 

Black  Bear:  2  bears,  no  more  than  one  may  be  a  blue  or  glacier  bear 

Brown  Bear:  1  bear  every  four  regulatory  years  by  State  registration  permit  only 


Deer: 


Goat 


Unit  1(A)-4  antlered  deer  

Unit  1(B)-2  antlered  deer  "."'""!""!"I!""''"''"!"'"" 

Unit  1(CM  deer;  however,  antlerless  deer  may  be  taken  only  from  Sept.  15-Dec.  31 


Unit  1(A) — Revillagigedo  Island  only  

Unit  1(B)— that  portion  north  of  LeConte  Bay.  1  goat  by  State  registration  permit  only;  the  taking  of  kids  or  narv 
nies  accompanied  by  kids  is  prohibited. 

Unit  1(B)— that  portion  between  LeConte  Bay  and  the  North  Fork  of  Bradfield  River/Canal.  2  goats;  a  State  reg- 
istration permit  will  be  required  for  the  taking  of  the  first  goat  and  a  Federal  registration  permit  for  the  taking  of 
a  second  goat;  the  taking  of  kids  or  nannies  accompanied  by  kids  is  prohibited. 

Unit  1(A)  and  Unit  1  (B)— remainder— 2  goats  by  State  registration  permit  only  

Unit  1(C)— that  portion  draining  into  Lynn  Canal  and  Stephens  Passage  between  Antler  River  and  Eagle  Glacier 
and  River,  and  all  drainages  of  the  Chilkat  Range  south  of  the  Endicott  River— 1  goat  by  State  registration  per- 
mit only. 

Unit  1(C)— that  portion  draining  into  Stephens  Passage  and  Taku  Inlet  between  Eagle  Glacier  and  River  and 

Taku  Glacier. 

Unit  1(C) — remainder— 1  goat  by  State  registration  permit  only 

Unit  1(D)— that  portion  lying  north  of  the  Katzehin  River  and  northeast  of  the  Haines  highway— 1  goat  by  State 

registration  permit  only. 

Unit  1(D)— that  portion  lying  between  Taiya  Inlet  and  River  and  the  White  Pass  and  Yukon  Railroad 

Unit  1(D)— remainder- 1  goat  by  State  registration  permit  only 

Moose: 

Unit  1(A)— 1  antlered  bull   

Unit  1  (B)— 1  antlered  bull  with  spike-fork  or  50-inch  antlers  or  3  or  more  brow  tines  on  either  antler  by  State  req- 
istration  permit  only.  ' 

Unit  1(C),  that  portion  south  of  Point  Hobart  including  all  Port  Houghton  drainages— 1  antlered  bull  with  spike- 
fork  or  50-inch  antlers  or  3  or  more  brow  tines  on  either  antler,  by  State  registration  permit  only. 

Unit  1  (O— remainder,  excluding  drainages  of  Berners  Bay-1  antlered  bull  by  State  registration  permit  only 

Unit  1(D)  

Coyote:  2  coyotes  ..!!!!" 

Fox,  Red  (including  Cross,  Black,  and  Silver  Phases):  2  foxes  '.!""^'"."''"1"".""""'^""!!!! 

Hare  (Snowshoe  and  Tundra):  5  hares  per  day  """."!."!!!!!""!!!" 

Lynx:  2  lynx  


Wolf:  5  wolves  

Wolverine:  1  wolverine  

Grouse  (Spruce.  Blue,  Ruffed,  and  Sharp-tailed):  5  per  day,  10  in  possession 
Ptarmigan  (Rock,  Willow,  and  White-tailed):  20  per  day,  40  in  possession 

TRAPPING 

Beaver:  Unit  1(A),  (B),  and  (C)— No  limit  

Coyote:  No  limit  ."!^^""."  " 

Fox,  Red  (including  Cross,  Black,  and  Silver  Phases):  No  limit  !!!"'.".""!!. 

Lynx:  No  limit 

Marten:  No  limit  "^^ 

Mink  and  Weasel:  No  limit  !!!!!!!"""."."! 

Muskrat:  No  limit  

Otter:  No  limit  "..'"'."!.". 

Wolf:  No  limit  ■■'■■"■■■■'■^"'^''"^^^^ 

Wolverine:  No  limit  


Open  season 


Sept.  1-June  30. 
Sept.  15-Dec.  31. 
Mar.  15-May  31. 

Aug.  1-Dec.  31. 
Aug.  1-Dec.  31. 
Aug.  1-Dec.  31. 

No  open  season. 
Aug.  1-Dec.  31. 

Aug.  1-Dec.  31. 


Aug.  1-Dec.  31; 
Oct.  1-Nov.  30. 


No  open  season. 

Aug.  1-Nov.  30. 
Sept.  15-Nov.  30. 

No  open  season. 
Aug.  1-Dec.  31. 

Sept.  15-Oct.  15. 
Sept.  1&-Oct.  15. 

Sept.  15-Oct.  15. 

Sept.  15-Oct.  15. 
No  open  season. 
Sept.  1-Apr.  30. 
Nov.  1-Feb.  15. 
Sept.  1-Apr.  30. 
Dec.  1-Feb.  15. 
Aug.  1-Apr.  30. 
Nov.  10-Feb.  15. 
Aug.  1-May  15. 
Aug.  1-May  15. 


Dec.  1-May  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Nov.  10-Apr.  30. 
Nov.  1 0-Apr.  30. 


(2)  Unit  2.  Unit  2  consists  of  Prince  of 
Wales  Island  and  all  islands  west  of  the 
center  lines  of  Clarence  Strait  and 
Kashevarof  Passage,  south  and  east  of 
the  center  lines  of  Sumner  Strait,  and 


east  of  the  longitude  of  the  western  most 
point  on  Warren  Island. 

(i)  Unit-specific  regulations: 
(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  June  15; 


(B)  You  may  not  use  boats  to  take 
ungulates,  bear,  wolves,  or  wolverine, 
unless  you  are  certified  as  disabled; 

(C)  You  may  take  wildlife  outside  the 
seasons  or  harvest  limits  provided  in 
this  part  for  food  in  traditional  religious 
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ceremonies  which  are  part  of  a  funerary 
or  mortuary  cycle,  including  memorial 
potlatches,  if: 

(1)  The  person  organizing  the 
religious  ceremony,  or  designee, 
contacts  the  appropriate  Federal  land 
management  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  managing 
agency  the  name  of  the  decedent,  the 
nature  of  the  ceremony,  the  species  and 
number  to  be  taken,  and  the  Unit(s)  in 
which  the  taking  will  occur; 

{2)  The  taking  does  not  violate 
recognized  principles  of  fish  and 
wildlife  conservation; 


[3]  Each  person  who  takes  wildlife 
under  this  section  must,  as  soon  as 
practicable,  and  not  more  than  15  days 
after  the  harvest,  submit  a  written  report 
to  the  appropriate  Federal  land 
managing  agency,  specifying  the 
harvester's  name  and  address,  the 
number,  sex  and  species  of  wildlife 
taken,  the  date  and  locations  of  the 
taking,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held; 

[4]  No  permit  or  harvest  ticket  is 
required  for  taking  under  this  section; 
however,  the  harvester  must  be  an 
Alaska  rural  resident  with  customary 


and  traditional  use  in  that  area  where 
the  harvesting  will  occur; 

(D)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 
operating  under  a  community  harvest 
system.  The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 

(ii)  [Reserved] 


Harvest  limits 


Open  season 


HUNTING 

Black  Bear:  2  bears,  no  more  than  one  may  be  a  blue  or  glacier  bear 

Deer:  4  deer;  however,  no  more  than  one  may  be  an  antlerless  deer.  Antierless  deer  may  be  taken  only  during  the 
period  Oct.  15-Dec.  31  by  Federal  registration  permit  only. 

Coyote:  2  coyotes  

Fox,  Red  (including  Cross,  Black,  and  Silver  Phases):  2  foxes  

Hare  (Snowshoe  and  Tundra):  5  hares  per  day  

Lynx:  2  lynx  


Wolf:  5  wolves  

Wolverine:  1  wolverine  

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed):  5  per  day,  10  In  possession 
Ptarmigan  (Rock,  Willow,  and  White-tailed):  20  per  day,  40  in  possession 

TRAPPING 

Beaver:  No  limit 

Coyote:  No  limit  

Fox,  Red  (including  Cross,  Black,  and  Silver  Phases):  No  limit  

Lynx:  No  limit 

I^arten:  No  limit  

Mink  and  Weasel:  No  limit  

Muskrat:  No  limit   

Otter:  No  limit  

Wolf:  No  limit  

Wolverine:  No  limit  


Sept.  1-June  30. 
Aug.  1-Dec.  31. 

Sept.  1-Apr.  30. 
Nov.  1-Feb.  15. 
Sept.  1-Apr.  30. 
Dec.  1-Feb.  15. 
Dec.  1-Mar.  31. 
Nov.  10-Feb.  15. 
Aug.  1-May  15. 
Aug.  1-May  15. 

Dec.  1-May  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Mar.  31. 
Nov.  1 0-Apr.  30. 


(3)  Unit  3.  (i)  Unit  3  consists  of  all 
islands  west  of  Unit  1(B),  north  of  Unit 
2,  south  of  the  center  line  of  Frederick 
Sound,  and  east  of  the  center  line  of 
Chatham  Strait  including  Coronation, 
Kuiu,  Kupreanof,  Mitkof,  Zarembo, 
Kashevarof,  Woronkofski,  Etolin, 
VVrangell,  and  Deer  Islands. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  In  the  Petersburg  vicinity,  you 
may  not  take  ungulates,  bear,  wolves, 
and  wolverine  along  a  strip  one-fourth 
mile  wide  on  each  side  of  the  Mitkof 
Highway  from  Milepost  0  to  Crystal 
Lake  campground; 

(B)  You  may  not  take  black  bears  in 
the  Petersburg  Creek  drainage  on 
Kupreanof  Island; 

(C)  You  may  not  hunt  in  the  Blind 
Slough  draining  into  Wrangell  Narrows 
and  a  strip  one-fourth  mile  wide  on 
each  side  of  Blind  Slough,  from  the 
hunting  closure  markers  at  the 
southernmost  portion  of  Blind  Island  to 


the  hunting  closure  markers  one  mile 
south  of  the  Blind  Slough  bridge. 

(iii)  Unit-specific  regulations: 

(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  You  may  not  use  boats  to  take 
ungulates,  bear,  wolves,  or  wolverine, 
unless  you  are  certified  as  disabled; 

(C)  You  may  take  wildlife  outside  the 
seasons  or  harvest  limits  provided  in 
this  part  for  food  in  traditional  religious 
ceremonies  which  are  part  of  a  funerary 
or  mortuary  cycle,  including  memorial 
potlatches,  if: 

[1]  The  person  organizing  the 
religious  ceremony,  or  designee, 
contacts  the  appropriate  Federal  land 
management  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  managing 
agency  the  name  of  the  decedent,  the 
nature  of  the  ceremony,  the  species  and 
number  to  be  taken,  and  the  Unit(s)  in 
which  the  taking  will  occur; 


[2]  The  taking  does  not  violate 
recognized  prmciples  of  fish  and 
wildlife  conservation; 

[3]  Each  person  who  takes  wildlife 
under  this  section  must,  as  soon  as 
practicable,  and  not  more  than  15  days 
after  the  harvest,  submit  a  written  report 
to  the  appropriate  Federal  land 
managing  agency,  specifying  the 
harvester's  name  and  address,  the 
number,  sex  and  species  of  wildlife 
taken,  the  date  and  locations  of  the 
taking,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held; 

[4]  No  permit  or  harvest  ticket  is 
required  for  taking  under  this  section; 
however,  the  harvester  must  be  an 
Alaska  rural  resident  with  customary 
and  traditional  use  in  that  area  where 
the  harvesting  will  occur: 

(D)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 
operating  under  a  community  harvest 
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system.  The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 


The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 


more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


HUNTING 

Black  Bear:  2  bears,  no  more  than  one  may  be  a  blue  or  glacier  bear 

Deer: 

Unit  a— Mitkof  Island,  Woewodski  Island,  Butterworth  Islands,  and  that  portion  of  Kupreanof  Island  which  in- 
cludes Lindenburg  Peninsula  east  of  the  Portage  Bay/Duncan  Canal  Portage— 1  antlered  deer  by  State  reg- 
istration permit  only;  however,  the  city  limits  of  Petersburg  and  Kupreanof  are  closed  to  hunting. 

Unit  3 — remainder — 2  antlered  deer 

Moose:  1  antlered  bull  with  spike-fork  or  50-inch  antlers  or  3  or  more  brow  tines  on  either  antler  by  State  registration 
permit  only. 

Coyote:  2  coyotes  

Fox,  Red  (including  Cross,  Black,  and  Silver  Phases):  2  foxes  !'"'!'""^!"""""""'.""."' !"'  "" 

Hare  (Snowshoe  and  Tundra):  5  hares  per  day  !.".."." 

Lynx:  2  lynx  "" 

Wolf:  5  wolves  [ 

Wolverine:  1  wolverine  .-. 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed):  5  per  day,  10  in  possession  ""'"'!!L"."'."".' 

Ptarmigan  (Rock,  Willow,  and  White-tailed):  20  per  day,  40  in  possession "'''""'"1""L.".'."^^!!^!!I"1I!!!!!"!."!!! 

TRAPPING 

Beaver: 

Unit  3 — Mitkof  Island— No  limit  

Unit  3 — except  Mitkof  Island — No  limit  "I."."!!!""!.."!." 

Coyote:  No  limit  !!."!!^!"!!! 

Fox,  Red  (including  Cross,  Black,  and  Silver  Phases):  No  limit  !!."."!!!."!!."!!!!!!!!!.."!!!..."!!!!!." 

Lynx:  No  limit *  "^ 

Marten:  No  limit  |" 

Mink  arxj  Weasel:  No  limit  "!!!."!!!!"!!!!!!! 

Muskrat:  No  limit  

Otter:  No  limit  !!"""!I!"!'^!!""'"!!!!!" 

Wolf:  No  limit !..!""'"'"'"""!""!!!!!!!"!!!!!!!"!!!!!!!!!! 

Wolverine:  No  limit  


Open  season 


Sept.  1-June  30. 
Oct.  15-Oct.  31. 


Aug  1  .-Nov.  30. 
Sept.  15-Oct.  15. 

Sept.  1-Apr.  30. 
Nov.  1-Feb.  15. 
Sept.  1-Apr.  30. 
Dec.  1-Feb.  15. 
Aug.  1-Apr.  30. 
Nov.  10-Feb.  15. 
Aug.  1-May  15. 
Aug.  1-May  15. 


Dec.  1-Apr.  15. 
Dec.  1-May  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Nov.  1 0-Apr.  30. 
Nov.  1 0-Apr.  30. 


(4)  Unit  4.  (i)  Unit  4  consists  of  all 
islands  south  and  west  of  Unit  1(C)  and 
north  of  Unit  3  including  Admiralty, 
Baranof,  Chichagof,  Yakobi,  Inian, 
Lemesurier,  and  Pleasant  Islands. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  You  may  not  take  bears  in  the 
Seymour  Canal  Closed  Area  (Admiralty 
Island)  including  all  ch-ainages  into 
northwestern  Seymour  Canal  between 
Staunch  Point  and  the  southernmost  tip 
of  the  unnamed  peninsula  separating 
Swan  Cove  and  King  Salmon  Bay 
including  Swan  and  Windfall  Islands; 

(B)  You  may  not  take  bears  in  the  Salt 
Lake  Closed  Area  (Admiralty  Island) 
including  all  lands  withm  one-fourth 
mile  of  Salt  Lake  above  Klutchman  Rock 
at  the  head  of  Mitchell  Bay; 

(C)  You  may  not  take  brown  bears  in 
the  Port  Althorp  Closed  Area  (Chichagof 
Island),  that  area  within  the  Port 
Althorp  watershed  south  of  a  line  from 
Point  Lucan  to  Salt  Chuck  Point  (Trap 
Rock); 

(D)  You  may  not  use  any  motorized 
land  vehicle  for  brown  bear  hunting  in 
the  Northeast  Chichagof  Controlled  Use 
Area  (NECCUA)  consisting  of  all 
portions  of  Unit  4  on  Chichagof  Island 


north  of  Tenakee  Inlet  and  east  of  the 
drainage  divide  from  the  northwest 
point  of  Gull  Cove  to  Port  Frederick 
Portage,  including  all  drainages  into 
Port  Frederick  and  Mud  Bay. 

(E)  You  may  not  use  any  motorized 
land  vehicle  for  the  taking  of  marten, 
mink,  and  weasel  on  Chichagof  Island. 

(iii)  Unit-specific  regulations: 

(A)  You  may  not  use  boats  to  take 
bear,  wolves,  or  wolverine,  unless  you 
are  certified  as  disabled; 

(B)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 
operating  under  a  community  harvest 
system.  The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time; 

(C)  You  may  take  of  wildlife  outside 
the  seasons  or  harvest  limits  provided  in 
this  part  for  food  in  traditional  religious 
ceremonies  which  are  part  of  a  funerary 
or  mortuary  cycle,  including  memorial 
potlatches,  if: 


(1)  The  person  organizing  the 
religious  ceremony,  or  designee, 
contacts  the  appropriate  Federal  land 
management  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  managing 
agency  the  name  of  the  decedent,  the 
nature  of  the  ceremony,  the  species  and 
number  to  be  taken,  and  the  Unit(s)  in 
which  the  taking  will  occur; 

[2]  The  taking  does  not  violate 
recognized  principles  of  fish  and 
wildlife  conservation; 

[3]  Each  person  who  takes  wildlife 
under  this  section  must,  as  soon  as 
practicable,  and  not  more  than  15  days 
after  the  harvest,  submit  a  written  report 
to  the  appropriate  Federal  land 
managing  agency,  specifying  the 
harvester's  name  and  address,  the 
number,  sex  and  species  of  wildlife 
taken,  the  date  and  locations  of  the 
taking,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held; 

[4)  No  permit  or  harvest  ticket  is 
required  for  taking  under  this  section; 
however,  the  harvester  must  be  an 
Alaska  rural  resident  with  customary 
and  traditional  use  in  that  area  where 
the  harvesting  will  occur. 
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Harvest  limits 


Open  season 


HUNTING 

Brown  Bear: 

Unit  4 — Chichagof  Island  south  and  west  of  a  line  that  follows  the  crest  of  the  island  from  Rock  Point  (b8°  N.  lat., 
136°  21'  W.  long.)  to  Rodgers  Point  (57°  35'  N.  lat.,  135°  33'  W.  long.)  including  Yakobi  and  other  adjacent  is- 
lands; Baranof  Island  south  and  west  of  a  line  which  follows  the  crest  of  the  island  from  Nismeni  Point  (57°  34' 
N.  lat.,  135°  25'  W.  long.)  to  the  entrance  of  Gut  Bay  (56°  44'  N.  lat.  134°  38'  W.  long.)  including  the  drainages 
into  Gut  Bay  and  including  Kruzof  and  other  adjacent  islands — 1  bear  every  four  regulatory  years  by  State  reg- 
istration permit  only. 

Unit  4 — that  portion  in  the  Northeast  Chichagof  Ckintrolled  Use  Area — 1  t)ear  every  four  regulatory  years  by  State 
registration  permit  only. 

Unit  4 — remainder — 1  bear  every  four  regulatory  years  by  State  registration  permit  only  


i  Sept.  15-Dec.  31. 
t^ar.  15-May  31. 


Mar.  15-May  20. 


Deer:  6  deer;  however,  antlerless  deer  may  be  taken  only  from  Sept.  15--Jan.  31 

Goat:  1  goat  by  State  registration  permit  only 

Coyote:  2  coyotes 

Fox,  Red  (including  Cross,  Black,  and  Silver  Phases):  2  foxes  

Hare  (Snowshoe  and  Tundra):  5  hares  per  day  

Lynx:  2  lynx  

Wolf:  5  wolves  

Wolverine:  1  wolverine  

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed):  5  per  day,  10  in  possession  

Ptarmigan  (Rock,  Willow,  and  White-tailed):  20  per  day,  40  in  possession 

TRAPPING 

Beaver 

Unit  4 — that  portion  east  of  Chatham  Strait — No  limit 

Remainder  of  Unit  4  

Coyote:  No  limit 

Fox,  Red  (including  Cross,  Black,  and  Silver  Phases):  No  limit  

Lynx:  No  limit 

Marten: 

Unit  4 — Chichagof  Island — No  limit  

Remainder  of  Unit  4 — No  limit  

Mink  and  Weasel: 

Unit  4 — Chichagof  Island — No  limit  

Remainder  of  Unit  4 — No  limit  

Muskrat:  No  limit  

Otter:  No  limit  

Wolf:  No  limit  

Wolverine:  No  limit  


Sept. 

Mar. 

Aug. 

Aug. 

Sept. 

Nov. 

Sept. 

Dec. 

Aug. 

Nov. 

Aug. 

Aug. 


15-Dec.  31. 
1&-May  20. 
1-Jan.  31. 
1-Dec.  31. 

1-Apr.  30. 
1-Feb.  15. 

1-Apr.  30. 
1-Feb.  15. 
1-Apr.  30. 
10-Feb.  15. 
1-May  15. 
I.-May  15. 


Dec.  1-May  15. 
No  open  season. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 

Dec.  1-Dec.  31. 
Dec.  1-Feb.  15. 


Dec. 
Dec. 
Dec. 
Dec. 
Nov. 
Nov. 


1-Dec. 
1-Feb. 
1-Feb. 
1-Feb. 
10-Apr. 


31. 
15. 
15. 
15. 
30. 


1 0-Apr.  30. 


l5)Unit  5.  (i)  Unit  5  consists  of  all  Gulf 
of  Alaska  drainages  and  islands  between 
Cape  Fairweather  and  the  center  line  of 
Icy  Bay,  including  the  Guyot  Hills: 

(A)  Unit  5(A)  consists  of  all  drainages 
east  of  Yakutat  Bay,  Disenchantment 
Bay,  and  the  eastern  edge  of  Hubbard 
Glacier,  and  includes  the  islands  of 
Yakutat  and  Disenchantment  Bays; 

(B)  Unit  5(B)  consists  of  the  remainder 
of  Unit  5. 

(ii)  You  may  not  take  wildlife  for 
subsistence  uses  on  public  lands  within 
Glacier  Bay  National  Park. 

(iii)  Unit-specific  regulations: 

(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  You  may  not  use  boats  to  take 
ungulates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled; 

(C)  You  may  hunt  browTi  bear  in  Unit 
5  with  a  Federal  registration  permit  in 
lieu  of  a  State  metal  locking  tag;  if  you 
have  obtained  a  Federal  registration 
permit  prior  to  hunting; 


(D)  You  may  take  wildlife  outside  the 
seasons  or  harvest  limits  provided  in 
this  part  for  food  in  traditional  religious 
ceremonies  which  are  part  of  a  funerary 
or  mortuary  cycle,  including  memorial 
potlatches,  if: 

(1)  The  person  organizing  the 
rehgious  ceremony,  or  designee, 
contacts  the  appropriate  Federal  land 
management  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  managing 
agency  the  name  of  the  decedent,  the 
nature  of  the  ceremony,  the  species  and 
number  to  be  taken,  and  the  Unit(s)  in 
which  the  taking  will  occur; 

(2)  The  taking  does  not  violate 
recognized  principles  of  fish  and 
wildlife  conservation; 

(3)  Each  person  who  takes  wildlife 
under  this  section  must,  as  soon  as 
practicable,  and  not  more  theui  15  days 
after  the  harvest,  submit  a  written  report 
to  the  appropriate  Federal  land 
managing  agency,  specifying  the 


harvester's  name  and  address,  the 
number,  sex  and  species  of  wildlife 
taken,  the  date  and  locations  of  the 
taking,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held; 

(4)  No  permit  or  harvest  ticket  is 
required  for  taking  under  this  section; 
however,  the  harvester  must  be  an 
Alaska  rural  resident  with  customary 
and  traditional  use  in  that  area  where 
the  harvesting  will  occur; 

(E)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-quaUfied  subsistence  user  to 
take  deer  or  moose  on  his  or  her  behalf 
unless  the  recipient  is  a  member  of  a 
community  operating  under  a 
community  harvest  system.  The 
designated  hunter  must  obtain  a 
designated  hunter  permit  and  must 
return  a  completed  harvest  report.  The 
designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 
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Harvest  limits 


HUNTING 

Black  Bear:  2  bears,  no  more  than  one  may  be  a  blue  or  glacier  bear 

Brown  Bear:  1  bear  by  Federal  registration  permit  only 

Deer: 

Unit  5(A)— 1  buck 

Unit  5(B)  !I'"I"!'"''I!!!!!""!"^^I!^!!' 

Goat:  1  goat  by  Federal  registration  pennit  only  

Moose: 

Unit  5(A),  Nunatak  Bench— 1  moose  by  State  registration  permit  only.  The  season  will  tie  closed  when  5  moose 

have  t)een  taken  from  the  Nunatak  Bench. 
Unit  5(A),  except  Nunatak  Bench— 1  antlered  bull  by  Federal  registration  permit  only.  The  season  will  be  closed 
when  60  antlered  bulls  have  (seen  taken  from  the  Unit.  The  season  will  be  closed  in  that  portion  west  of  the 
Dangerous  River  when  30  antlered  bulls  have  been  taken  in  that  area.  From  Oct.  15-Oct.  21,  public  lands  will 
be  closed  to  taking  of  moose,  except  by  residents  of  Unit  5(A). 
Unit  5(B)— 1  antlered  t>ull  by  State  registration  permit  only.  The  season  will  be  closed  when  25  antlered  txjils 
have  tDeen  taken  from  ttie  entirety  of  Unit  5(B). 

Coyote:  2  coyotes  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  2  foxes  !!!!!!!!!!"!"!."!!!!!! 

Hare  (Snowshoe  and  Turxjra):  5  hares  per  day  !!!!!!!!."!!!!!!" 

Lynx:  2  lynx  

Wolf:  5  wolves  

Wolverine:  1  wolverine  !..!"!!!!!!!"! 

Grouse  (Spnjce,  Blue,  Ruffed,  and  Sharp-tailed):  5  per  day,  10  in  possession  _ ".."'"''"""^^"'" 

Ptarmigan  (Rock.  Willow,  and  Whrte-tailed):  20  per  day,  40  in  possession .."!I!!!!!."!1..!!!!.!!!!!!!!^!^^!!!!!!! 

TRAPPtNG 

Beaver:  No  limit  

Coyote:  No  limit ]  ^^^ 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases);  No  llnnit  !..!.!.!!""""."!"!!!!"."."""!" 

Lynx:  No  limit 

Marten:  No  limit  [ 

Mink  and  Weasel:  No  limit  "...."'''""""!'.""!"!1""^ 

MusKrat;  No  limit  

Otter:  No  limit  "" 

Wolf:  No  limit '.!!!"!"""!"""!"!"'""!!!""""!!!"!""" 

Wolvenne:  No  limit  


Open  season 


Sept.  1-June  30. 
Sept.  1-May  31. 

Nov.  1-Nov.  30. 
No  open  season. 
Aug.  1-Jan.  31. 

Nov.  15-Feb.  15. 

Oct.  8-Nov.  15. 


Sept.  1-Dec.  15. 

Sept.  1-Apf.  30. 
Nov.  1-Feb.  15. 
Sept.  I-Apr.  30. 
Dec.  1-Feb.  15. 
Aug.  1-Apr.  30. 
Nov.  10-Feb.  15. 
Aug.  1-May  15. 
Aug.  1-May  15. 


Nov.  10-May  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Nov.  10-Feb.  15. 
Nov.  10-Feb.  15. 
Dec.  1-Feb.  15. 
Nov.  10-Feb.  15. 
Nov.  1 0-Apr.  30. 
Nov.  1 0-Apr.  30. 


(6)  Unit  6.  (i)  Unit  6  consists  of  all 
Gulf  of  Alaska  and  Prince  William 
Sound  drainages  from  the  center  line  of 
Icy  Bay  (excluding  the  Guyot  Hills)  to 
Cape  Fairfield  including  Kayak, 
Hinchinbrook,  Montague,  and  adjacent 
islands,  and  Middleton  Island,  but 
excluding  the  Copper  River  drainage 
upstream  from  Miles  Glacier,  and 
excluding  the  Nellie  Juan  and  Kings 
River  drainages: 

(A)  Unit  6{A}  consists  of  Gulf  of 
Alaska  drainages  east  of  Palm  Point  near 
Katalla  including  Kanak,  Wingham,  and 
Kayak  Islands; 

(B)  Unit  6(B)  consists  of  Gulf  of 
Alaska  and  Copper  River  Basin 


drainages  west  of  Palm  Point  near 
Katalla,  east  of  the  west  bank  of  the 
Copper  River,  and  east  of  a  line  from 
Flag  Point  to  Cottonwood  Point; 

(C)  Unit  6(C)  consists  of  drainages 
west  of  the  west  bank  of  the  Copper 
River,  and  west  of  a  line  from  Flag  Point 
to  Cottonwood  Point,  and  drainages  east 
of  the  east  bank  of  Rude  River  and 
drainages  into  the  eastern  shore  of 
Nelson  Bay  and  Orca  Inlet; 

(D)  Unit  6(D)  consists  of  the 
remainder  of  Unit  6. 

(ii)  For  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  You  may  not  take  mountain  goat 
in  the  Goat  Mountain  goat  observation 


Harvest  limits 


area,  which  consists  of  that  portion  of 
Unit  6(B)  bounded  on  the  north  by 
Miles  Lake  and  Miles  Glacier,  on  the 
south  and  east  by  Pleasant  Valley  River 
and  Pleasant  Glacier,  and  on  the  west  by 
the  Copper  River; 

(B)  You  may  not  take  mountain  goat 
in  the  Heney  Range  goat  observation 
area,  which  consists  of  that  portion  of 
Unit  6(C)  south  of  the  Copper  River 
Highway  and  west  of  the  Eyak  River. 

(iii)  Unit-specific  regulations: 

(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  You  may  take  coyotes  in  Units 
6(B)  and  6(C)  with  the  aid  of  artificial 
lights. 


HUNTING 

Black  Bear:  1  bear  

Deer:  4  deer;  however,  antlerless  deer  may  be  taken  only  from  Oct.  1-Dec.  31 

Goats:  

Unit  6(A),  (B) — 1  goat  by  State  registration  permit  only 

Unit  6(C)  

Unit^6(D)  (subareas  RG242,  RG244,  RG249,  Ri3266  and' RG252  onlyi^rgoat'brF^^^ 

In  each  of  the  Unit  6(D)  subareas,  goat  seasons  will  be  dosed  when  harvest  limits  for  that  subarea  are  reached 
Harvest  quotas  are  as  follows:  RG242— 2  goats.  RG244— 2  goats,  RG249— 2  goats,  RG266— 4  ooats 
RG252— 1  goat.  ^^  ^'^    ' 

Unit  6(D)  (subareas  RG243  and  RG245)— The  taking  of  goats  is  prohibited  on  all  public  lands  


Open  season 


Sept.  I^une  30. 
Aug.  1-Dec.  31. 

Aug.  20-Oan.  31. 
No  open  season. 
Aug.  20-Jan.  31. 


No  open  season. 
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Harvest  limits 


Open  season 


Coyote; 

Unit  6(A)  and  (D)— 2  coyotes  

Unit  6(B)— No  limit  

Unit  6(C) — south  of  the  Copper  River  Highway  and  east  of  the  Heney  Range — No  limit 

Unit  6(C) — remainder — No  limit  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases)  

Hare  (Snowshoe  and  Tundra):  No  limit  

Lynx  

Wolf:  5  wolves  

Wolverine:  1  wolverine  

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed):  5  per  day,  10  in  possession  

Ptarmigan  (Rock,  Willow,  and  White-tailed):  20  per  day,  40  in  possession 

TRAPPING 

Beaver:  20  beaver  per  season 

Coyote: 

Unit  6(A),  (B),  and  (D)— No  limit  

Unit  6(C) — south  of  the  Copper  River  Highway  and  east  of  the  Heney  Range — No  limit 
Unit  6(C) — remainder — No  limit  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit  

Lynx:  No  limit 

Marten:  No  limit  

Mink  and  Weasel:  No  limit  

Muskrat:  No  limit  

Otter:  No  limit 

Wolf:  No  limit  

Wolverine:  No  limit  


Sept.  1-Apr.  30. 
July  l^une  30. 
July  1-^une  30. 
July  l^une  30. 
No  open  season. 
July  1-June  30. 
No  open  season. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 
Aug.  1-May  15. 
Aug.  1-May  15. 

Dec.  1-Mar.  31. 


Nov.  1 
Nov.  1 
Nov.  1 
Nov.  1 
Jan.  1 
Nov.  1 
Nov.  1 
Nov.  1 
Nov.  1 
Nov.  1 
Nov.  1 


0-Mar.  31. 
O-Apr.  30. 
0-Mar.  31. 
0-Feb.  28 
-Feb  15. 
0-Jan.  31, 
0-Jan  3V 
CKJune  10 
0-Mar.  31. 
0-Mar.  31. 
0-Feb.  28. 


(7)  Unit  7.  (i)  Unit  7  consists  of  Gulf 
of  Alaska  drainages  between  Gore  Point 
and  Cape  Fairfield  including  the  Nellie 
Juan  and  Kings  River  drainages,  and 
including  the  Kenai  River  drainage 
upstream  from  the  Russian  River,  the 
drainages  into  the  south  side  of 
Tumagain  Arm  west  of  and  including 
the  Portage  Creek  drainage,  and  east  of 
150°  W.  long.,  and  all  Kenai  Peninsula 
drainages  east  of  150°  W.  long.,  from 
Tumagain  Arm  to  the  Kenai  River. 


(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  You  may  not  take  wildlife  for 
subsistence  uses  in  the  Kenai  Fjords 
National  Park; 

(B)  You  may  not  hunt  in  the  Portage 
Glacier  Closed  Area  in  Unit  7,  which 
consists  of  Portage  Creek  drainages 
between  the  Anchorage-Seward 
Railroad  and  Placer  Creek  in  Bear 
Valley,  Portage  Lake,  the  mouth  of 


Byron  Creek.  Glacier  Creek,  and  Byron 
Glacier;  however,  you  may  hunt  grouse, 
ptarmigan,  hares,  and  squirrels  with 
shotguns  after  September  1, 

(iii)  Unit-specific  regulations: 

(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  June  15: 
except  in  the  drainages  of  Resurrection 
Creek  and  its  tributaries. 

(B)  [Reserved] 


Harvest  limits 


Open  season 


HUNTING 
Black  Bear:  Unit  7 — 3  bears 
Moose: 

Unit  7 — that  portion  draining  into  Kings  Bay — 1  bull  with  spike-fork  or  50-inch  antlers  or  3  or  rrxsre  brow  tines  on 
either  antler  may  be  taken  by  the  community  of  Chenega  Bay  and  also  by  the  community  of  Tatittek.  Put>lic 
lands  are  closed  to  the  taking  of  moose  except  by  eligible  rural  residents. 

Unit  7 — remainder  

Coyote:  No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  2  foxes  

Hare  (Snowshoe  and  Tundra):  No  limit 

Wolf: 

Unit  7 — that  portion  within  the  Kenai  National  Wildlife  Refuge — 2  wolves  

Unit  7— Remainder — 5  wolves 

Wolverine:  1  wolverine  

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed):  15  per  day,  30  in  possession  

Ptarmigan  (Rock,  Willow,  and  White-tailed):  20  per  day,  40  in  possession 

TRAPPING 

Beaver:  20  beaver  per  season 

Coyote:  No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit  

Lynx:  No  limit 

Marten:  No  limit  

Mink  and  Weasel:  No  limit  

Muskrat:  No  limit  

Otter:  No  limit  

Wolf:  No  limit  


July 

l^une 

30. 

Aug. 

10-Sep 

t.  20. 

No  open  season. 

Sept 

1-Apr. 

30. 

Nov. 

1  -Feb. 

15. 

July 

1-June  30 

Aug. 

1 0-Apr. 

30. 

Aug. 

10-Apf. 

30. 

Sept 

1-Mar. 

31. 

Aug. 

1 0-Mar 

31. 

Aug. 

1 0-Mar 

31. 

Dec. 

1-Mar. 

31. 

Nov. 

1 0-Feb 

28. 

Nov. 

1 0-Feb 

28. 

Jan. 

1-Feb.  ' 

5. 

Nov. 

10-Oan. 

31. 

Nov. 

"0-Oan. 

31. 

Nov. 

iC-May 

15. 

Nov. 

1 0-Feb 

28. 

Nov. 

1 0-Feb 

28. 
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Wolverine:  No  limit 


Harvest  limits 


Open  season 


Nov.  10-Feb.  28. 


(8)  Unit  8.  Unit  8  consists  of  all 
islands  southeast  of  the  centerline  of 
Shelikof  Strait  including  Kodiak. 
Afognak,  Whale.  Raspberry.  Shuyak. 
Spruce,  Marmot,  Sitkalidak,  Amook. 
Uganik,  and  Chirikof  Islands,  the  Trinity 
Islands,  the  Semidi  Islands,  and  other 
adjacent  islands. 


(i)  If  you  have  a  trapping  license,  vou 
may  take  beaver  with  a  firearm  in  Unit 
8  from  Nov.  10-Apr.  30. 

(ii)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 


operating  under  a  community  harvest 
system.  The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


HUNTING 

Brown  Bear:  1  bear  by  Federal  registration  permit  only.  Up  to  1  permit  may  be  Issued  in  Akiok;  up  to  1  permit  may  be 
issued  in  Karluk;  up  to  3  permits  may  be  issued  in  Larsen  Bay;  up  to  2  permits  may  be  issued  in  Old  Hartxjr;  up  to 
2  permrts  may  t)e  issued  in  Ouzinkie;  and  up  to  2  permits  may  be  issued  in  Port  Lions. 
Deer: 

Unit  8— that  portion  of  Kodiak  Island  north  of  a  line  from  the  head  of  Settlers  Cove  to  Crescent  Lake  (57°  52'  N. 
lat.,  152°  58'  W.  long.),  and  east  of  a  line  from  the  outlet  of  Crescent  Lake  to  Mount  Ellison  Peak  and  from 
Mount  Ellison  Peak  to  Pokati  Point  at  Whale  Passage,  and  that  portion  of  Kodiak  Island  east  of  a  line  from  the 
mouth  of  Saltery  Creek  to  the  mouth  at  Elbow  Creek,  and  adjacent  small  islands  in  Chiniak  Bay— 1  deer;  how- 
ever, antlerless  deer  may  be  taken  only  from  Oct.  25-Oct.  31. 
Unit  8— that  portion  of  Kodiak  Island  and  adjacent  islands  south  and  west  of  a  line  from  the  head  of  Terror  Bay 
to  the  head  of  the  south-western  most  arm  of  Ugak  Bay— 5  deer;  however,  antlerless  deer  may  be  taken  onlv 
from  Oct.  1-Oan.  31. 
Unrt  8— remainder- 5  deer;  however,  antlerless  deer  may  be  taken  only  from  Oct.  I^an.  31;  no  rrrore  than  1 
antlerless  deer  may  be  taken  from  Oct.  1-Nov.  30. 
Elk:  Afognak  Island  above  mean  high  tide— 1  elk  per  household  by  Federal  registration  permit  only;  only  1  elk  in  pos- 
session for  each  two  hunters  in  a  party.  Entry  for  elk  hunting  shall  be  from  marine  waters  only. 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases);  2  foxes  

Hare  (Snowshoe  and  TurxJra):  No  limit  !!."!!!!"! 

Ptarmigan  (Rock,  Willow,  and  Whrte-tailed):  20  per  day.  40  in  possession !i"!"."!!!!!!."!!!!!!!!"!!!I!!."!!I!!!."!.I!!. 

TRAPPING 

Beaver:  30  t>eaver  per  season 

Fox,  Red  (including  Cross.  Black  and  Silver  Phases):  No  limit  ....!."!."!^"'!!!!1"I^1'""!!""!! 

Marten:  No  limit  

Mink  and  Weasel:  No  limit  !!."!.!!!!.."!!!."! 

Muskrat:  No  limit  

Otter:  No  limit  


Open  season 


Dec.  1-Dec.  15. 
Apr.  1-May  15. 


Aug.  1 -Oct.  31. 


Aug  1.->Jan  31. 

Aug.  1-Jan.  31. 

Sept.  1-Sept.  25 

Sept.  1-Feb.  15. 
July  1-Oune  30. 
Aug.  1 0-Apr.  30. 

Nov.  10-Apr.  30. 
Nov.  ID-Mar.  31. 
Nov.  lO-Jan.  31. 
Nov.  lO-Jan.  31. 
Nov.  10-June  10. 
Nov.  10-vJan.  31. 


(9)  Unit  9.  (i)  Unit  9  consists  of  the 
Alaska  Peninsula  and  adjacent  islands 
including  drainages  east  of  False  Pass, 
Pacific  Ocean  drainages  west  of  and 
excluding  the  Redoubt  Creek  drainage; 
drainages  into  the  south  side  of  Bristol 
Bay,  drainages  into  the  north  side  of 
Bristol  Bay  east  of  Etolin  Point,  and 
including  the  Sanak  and  Shumagin 
Islands: 

(A)  Unit  9(A)  consists  of  that  portion 
of  Unit  9  draining  into  Shelikof  Strait 
and  Cook  Inlet  between  the  southern 
boundary  of  Unit  16  (Redoubt  Creek) 
and  the  northern  boundary  of  KaLmai 
National  Park  and  Preserve; 

(B)  Unit  9(B)  consists  of  the  Kvichak 
River  drainage; 

(C)  Unit  9(C)  consists  of  the  Alagnak 
(Branch)  River  drainage,  the  Naknek 
River  drainage,  and  all  land  and  water 
within  Katmai  National  Park  and 
Preserve; 

(D)  Unit  9(D)  consists  of  all  Alaska 
Peninsula  drainages  west  of  a  line  from 


the  southernmost  head  of  Port  Moller  to 
the  head  of  American  Bay  including  the 
Shumagin  Islands  and  other  islands  of 
Unit  9  west  of  the  Shumagin  Islands; 

(E)  Unit  9(E)  consists  of  the  remainder 
of  Unit  9. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  You  may  not  take  wildlife  for 
subsistence  uses  in  Katmai  National 
Park; 

(B)  You  may  not  use  motorized 
vehicles,  except  aircraft,  boats,  or 
snowmobiles  used  for  hunting  and 
transporting  a  hunter  or  harvested 
animal  parts  from  Aug.  1-Nov.  30  in  the 
Naknek  Controlled  Use  Area,  which 
includes  all  of  Unit  9(C)  within  the 
Naknek  River  drainage  upstream  from 
and  including  the  King  Salmon  Creek 
drainage;  however,  you  may  use  a 
motorized  vehicle  on  the  Naknek-King 
Salmon,  Lake  Camp,  and  Rapids  Camp 
roads  and  on  the  King  Sahnon  Creek 


trail,  and  on  frozen  surfaces  of  the 
Naknek  River  and  Big  Creek; 

(C)  If  you  have  a  trapping  license,  you 
may  use  a  firearm  to  take  beaver  in  Unit 
9(B)  from  April  1-May  31  and  in  the 
remainder  of  Unit  9  from  April  1-April 
30; 

(D)  In  Unit  9(B),  Lake  Clark  National 
Park  and  Preserve,  residents  of 
Nondalton,  Iliamna.  Newhalen.  Pedro 
Bay,  and  Port  Alsworth,  may  hunt 
brown  bear  by  Federal  registration 
permit  in  lieu  of  a  resident  tag;  ten 
permits  will  be  available  with  at  least 
one  permit  issued  in  each  community 
but  no  more  than  five  permits  will  be 
issued  in  a  single  community;  the 
season  will  be  closed  when  four  females 
or  ten  bears  have  been  taken,  whichever 
occurs  first; 

(E)  Residents  of  Newhalen, 
Nondalton,  Iliamna.  Pedro  Bay.  and  Port 
Alsworth  may  take  up  to  a  total  of  10 
bull  moose  in  Unit  9(B)  for  ceremonial 
purposes,  under  the  terms  of  a  Federal 
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registration  permit  from  July  1  through 
June  30.  Permits  will  be  issued  to 


individuals  only  at  the  request  of  a  local 
organization.  This  10  moose  limit  is  not 


cumulative  with  that  permitted  for 
potlatches  by  the  State. 


Harvest  limits 


Open  season 


HUNTING 

Black  Bear:  3  bears 

Brown  Bear: 

Unit  9(B) — Lake  Clark  National  Park  and  Preserve — Rural  residents  of  Nondalton.  Iliamna.  Newhalen,  Pedro  Bay, 
and  Port  Alsworth  only — 1  t)ear  by  Federal  registration  permit  only. 

Unit  9(B),  remainder — 1  tjear  by  State  registration  permit  only  

Unit  9(E)— 1  bear  by  Federal  registration  permit  

Caribou: 

Unit  9(A) — 4  caribou;  however,  no  more  than  2  caribou  may  be  taken  Aug.  10-Sept.  30  and  no  more  than  1  cari- 

t)Ou  may  be  taken  Oct.  1-Nov.  30. 
Unit  9(C) — 4  caribou;  however,  no  rrKjre  than  1  may  be  a  cow,  no  more  than  2  caribou  may  t>e  taken  Aug.  10- 

Nov.  30,  and  no  more  than  1  caribou  may  be  taken  per  calendar  month  between  Dec.  i-Mar.  31. 

Unit  9(B) — 5  caritrou;  however,  no  more  than  2  bulls  may  t>e  taken  from  Oct.  1-Nov.  30  

Unit  9(D) — closed  to  all  hunting  of  caribou 

Unit  9(E) — that  portion  southwest  of  the  headwaters  of  Fireweed  and  Bluetierry  Oeeks  (north  of  Mt.  Vemaminof) 

to  and  including  the  Sandy  River  drainage  on  the  Bristol  Bay  side  of  the  Alaska  Peninsula;  and  that  portion 

south  of  Seal  Cape  to  Ramsey  Bay  on  the  Pacific  side  of  the  Alaska  Peninsula  divkJe — closed  to  all  hunting  of 

carit)ou. 

Unit  9(E) — remainder — 4  caritxju 

Sheep: 

Unit  9(B) — Residents  of  Iliamna,  Newhalen,  Nondalton,  Pedro  Bay,  and  Port  Alsworth  only— 1  ram  with  7/8  curl 

horn  by  Federal  registration  permit  only. 

Remainder  of  Unit  9 — 1  ram  with  7/8  curl  horn 

Moose: 

Unit  9(A)— 1  bull  

Unit  9(B)— 1  bull 

Unit  9(C) — that  portion  draining  into  the  Naknek  River  from  the  north — 1  bull 


Unit  9(C) — that  portion  draining  into  the  Naknek  River  from  the  south — 1  bull.  However,  dunng  the  period  Aug. 
20-Aug.  31,  bull  moose  may  be  taken  by  Federal  registration  permit  only.  During  the  December  hunt. 
antlerless  moose  may  tje  taken  by  Federal  registration  permit  only.  The  antleriess  season  will  be  closed  when 
5  antlerless  moose  have  been  taken.  Public  lands  are  closed  during  Decemt>er  for  the  hunting  of  moose,  ex- 
cept by  eligible  rural  Alaska  residents. 

Unit  9(C) — remainder — 1  moose;  however,  antlerless  moose  may  be  taken  only  from  Dec.  l-Dec.  31   

Unit  9(E)— 1  bull  


Coyote:  2  coyotes  

Fox,  Arctic  (Blue  and  White):  No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  2  foxes 

Hare  (Snowshoe  and  Tundra):  No  limit  

Lynx:  2  lynx  

Wolf:  5  wolves  

Wolverine:  1  wolverine  

Grouse  (Spruce.  Blue,  Ruffed,  and  Sharp-tailed):  15  per  day,  30  in  possession 
Ptarmigan  (Rock,  Willow,  and  White-tailed):  20  per  day,  40  in  possession 


TRAPPING 
Beaver: 

Unit  9(B) — 40  beaver  per  season;  however,  no  more  than  20  may  be  taken  between  Apr,  1-May  31    

Unit  &— remainder — 40  t>eaver  per  season;  however,  no  more  than  20  may  be  taken  between  Apr.  1-Apr.  30  .. 

Coyote:  No  limit 

Fox,  Arctic  (Blue  and  White):  No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases);  No  limit  

Lynx:  No  limit ;  Nov 

Marten:  No  limit  i  Nov 


July  1-June  30. 

July  l-Oune  30. 

Sept.  1-May  31. 
Oct.  1-Dec.  31. 
May  10-May  25. 

Aug.  10-Mar.  31. 

Aug.  10-Mar.  31. 

Aug.  ^-Apr.   15. 
No  open  season. 
No  open  season. 


Aug.  10-Apr.  30. 

Aug.  10-Oct.  10. 

Aug.  10-Sept.  20. 

Sept.  1-Sept.  15. 
Aug.  20- Sept.  15. 
Dec.  1-Dec.  31. 
Sept.  1-Sept.  15 
Dec.  1-Dec.  31. 
Aug.  20-Sept.  15. 
Dec.  1-Dec.  31, 


Sept.  1-Sept.  15. 
Dec.  1-Oec.  3i, 
Sept.  1-Sept.  20. 
Dec.  1-Dec.  31. 
Sept.  1-Apr.  30. 
Dec.  1-Mar.  15. 
Sept.  1-Feb.  15. 
July  1-June  30, 
Nov,  1 0-Feb,  28, 
Aug.  10-Apf.  30. 
Sept,  1-Mar,  31, 
Aug,  10-Apr.  30, 
Aug.  10-Apr.  30. 


Nov. 
Nov. 


Mink  and  Weasel:  No  limit 

Muskrat:  No  limit  

Otter:  No  limit  

Wolf:  No  limit  

Wolverine:  No  limit  


Jan.  1-May  31. 

Jan.  1-Apf.  30. 

Nov.  10-Mar.  31, 
1 0-Feb,  28, 
10-Feb,  28, 
1 0-Feb.  28. 
10-Feb.  28. 

Nov,  10-Feb,  28. 

Nov.  10-NJune  10. 

Nov,  10-Mar.  31. 

Mov.  10-Mar.  31. 

Nov.  1 0-Feb.  28. 


(10)  Unit  10.  (i)  Unit  10  consists  of  the  Aleutian  Islands,  Unimak  Island,  and  the  Pribilof  Islands, 
(ii)  You  may  not  take  any  wildlife  species  for  subsistence  uses  on  Otter  Island  in  the  Pribilof  Islands. 


Harvest  limits 


HUNTING 


Open  season 


Caribou: 
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Harvest  limits 

Unit  10 — Unlmak  Island  only  

Unit  10 — remainder — No  limit  

Coyote:  2  coyotes  

Fox,  Arctic  (Blue  and  White  Phase):  No  limit  

Fox.  Red  (including  Cross,  Black  and  Silver  Phases):  2  foxes  

Hare  (Snowshoe  and  Tundra):  No  limit  

Wolf:  5  wolves  

Wolverine:  1  wolverine  

Rarmigan  (Rock,  Willow,  and  White-tailed):  20  per  day,  40  in  possession 

TRAPPING 

Coyote:  2  coyotes  

Fox,  Arctic  (Blue  and  White  Phase):  No  limit  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  2  foxes  

Mink  and  Weasel:  No  limit  

Muskrat:  No  limit  

Otter:  No  limit  !....!!!!"!."!!!.."."! 

Wolf:  No  limit  ".'"!.".""""'" 

Wolverine:  No  limit  


Open  season 


No  open  season. 
July  1-June  30. 
Sept.  1-Apr.  30. 
July  1-June  30. 
Sept.  1-Feb.  15. 
July  1-June  30. 
Aug.  10-Apr.  30. 
Sept.  1-N^ar.  31. 
Aug.  1 0-Apr.  30. 

Sept.  1-Apr.  30. 
July  l^une  30. 
Sept.  1-Feb.  15. 
Nov.  10-Feb.  28. 
Nov.  10-vlune  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 


(11)  Unit  11.  Unit  11  consists  of  that 
area  draining  into  the  headwaters  of  the 
Copper  River  south  of  Suslota  Creek  and 
the  area  drained  by  ail  tributaries  into 
the  east  bank,  of  the  Copper  River 
between  the  confluence  of  Suslota  Creek 
with  the  Slana  River  and  Miles  Glacier. 


(i)  Unit-specific  regulations: 

(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  A  Federally-quahfied  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  caribou  and  moose  on  his  or  her 
behalf.  The  designated  hunter  must 


obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time, 
(ii)  [Reserved] 


Harvest  limits 


HUNTING 

Black  Bear:  3  bears 

Caribou:  Unit  11    1"!"!"!!!!!!! 

Sheep: 

1  sheep  

1  sheep  by  Federal  registration  permit  only  by  persons  60  years  of  age  or  older/Nc  designated  hunter  perrriits 
will  be  issued  for  this  hunt. 

Goat:  Unit  11— that  portion  withm  the  Wrangell-St.  Elias  National  Park  and  Preserve— 1  goat  by  Federal  registration 
permit  only.  Federal  public  lands  will  be  closed  to  the  harvest  of  goats  wtien  a  total  of  45  goats  have  been  har- 
vested between  Federal  and  State  hunts. 

Moose:  1  antlered  bull 

Coyote:  2  coyotes   

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  2  foxes  !I".'"'"!"!1'."1'."".'!1"!!!'' 

Hare  (Snowshoe  and  Tundra):  No  limit  |."' 

Lynx:  2  lynx  ""' 

Wolf:  5  wolves  

Wolverine:  1  wolverine  

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed):  15  per  day,  30  in  possession 

Ptarmigan  (Rock,  Willow,  and  White-tailed):  20  per  day,  40  in  possession ^''''ZZZZ""^Z''"^^i 

TRAPPING 

Beaver:  30  beaver  per  season 

Coyote:  No  limit  " 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit  '. 

Lynx:  No  limit 

Marten:  No  limit  " 

Mink  and  Weasel:  No  limit  ^'!1."..".."!'.."!1"^1I 

Muskrat:  No  limit   

Otter:  No  limit  "^^"..1"! 

Wolf:  No  limit  '"""'""""""'""''"!''""'^ 

Wolverine:  No  limit  


Open  season 


July  1-%lune  30. 
No  open  season. 

Aug.  10-Sept.  20. 
Sept.  21-Oct.  20. 

Aug.  25-Dec.  31. 


Aug.  25-Sept.  20. 
Sept.  1-Apr.  30. 
Sept.  1-Feb.  15. 
July  1-June  30. 
Dec.  15-Jan.  15. 
Aug.  10-Apr.  30. 
Sept.  1-Jan.  31. 
Aug.  10 — Mar.  31. 
Aug.  lO-Mar.  31. 

Nov.  1 0-Apr.  30. 
Nov.  10-Mar.  3i. 
Nov.  1 0-Feb.  28. 
Dec.  1-Feb.  15. 
Nov.  10-%Jan.  31. 
Nov.  10-Oan.  31. 
Nov.  ID-June  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Jan.  31. 


(12)  Unit  12.  Unit  12  consists  of  the 
Tanana  River  drainage  upstream  from 
the  Robertson  River,  including  all 
drainages  into  the  east  bank  of  the 
Robertson  River,  and  the  White  River 


drainage  in  Alaska,  but  excluding  the 
Ladue  River  drainage. 

(i)  Unit-specific  regulations: 

(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  June  30; 


(B)  You  may  not  use  a  steel  trap,  or 
a  snare  using  cable  smaller  than  V32 
inch  diameter  to  trap  wolves  in  Unit  12 
during  April  and  October; 

(C)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
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Federally-qualified  subsistence  user  to 
take  caribou  and  moose  on  his  or  her 
behalf.  The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 


must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 


more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 

(ii)  [Reserved] 


Harvest  limits 


Open  season 


HUNTING 

Black  Bear:  3  bears , 

Brown  Bear:  1  bear  

Caribou: 

Unit  12 — that  portion  west  of  the  Nabesna  River  within  the  drainages  of  Jack  Creek,  Platinum  Creek,  and     No  open  season 

Totschunda  Creek —  The  taking  of  caritxju  is  prohibited  on  public  lands. 
Unit  12 — that  portion  lying  east  of  the  Nabesna  River  and  Nabesna  Glacier,  and  south  of  the  Winter  Trail  running 
southeast  from  Pickerel  Lake  to  the  Canadian  border — The  taking  of  caribou  Is  prohibited  on  public  lands. 

Unit  12 — remainder — 1  bull 

1  bull  caribou  may  be  taken  by  a  Federal  registration  permit  during  a  winter  season  to  be  announced  


July  1-June  30. 
Aug.  10-Oune  30. 


No  open  season. 


Sheep:  1  ram  with  full  curl  horn  or  larger  

Moose: 

Unit  12— that  portion  within  the  Tetlin  National  Wildlife  Refuge  and  those  lands  within  the  Wrangell-St.  Elias  Na- 
tional Preserve  north  and  east  of  a  line  formed  by  the  Pickerel  Lake  Winter  Trail  from  the  Canadian  border  to 
the  southern  boundary  of  the  Tetlin  National  Wildlife  Refuge — 1  antlered  bull;  however  dunng  the  Aug.  20- 
Aug.  28  season  only  bulls  with  spike/fork  antlers  may  be  taken.  The  November  season  is  open  by  Federal  reg- 
istration permit  only. 
Unit  12 — that  portion  lying  east  of  the  Nabesna  River  and  Nabesna  Glacier  and  south  of  the  Winter  Trail  running 
southeast  from  Pickerel  Lake  to  the  Canadian  border— 1  antlered  bull;  however  during  the  Aug.  20-Aug.  28 
season  only  bulls  with  spike/fork  antlers  may  be  taken. 
Unit  12 — remainder — 1  antlered  bull;  however  during  the  Aug.  20-Aug.  28  season  only  bulls  with  spike/fork  ant- 
lers may  be  taken. 

Coyote:  2  coyotes  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to 
Oct.  1. 

Hare  (Snowshoe  and  Tundra):  No  limit  

Lynx:  2  lynx  

Wolf:  5  wolves  

Wolverine:  1  wolverine  

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed):  15  per  day,  30  in  fx)Ssession  

Ptarmigan  (Rock,  Willow,  and  White-tailed):  20  per  day,  40  in  possession 

TRAPPING 

Beaver:  15  beaver  per  season 

Coyote:  No  limit  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit  

Lynx:  No  limit 

Marten:  No  limit  

Mink  and  Weasel:  No  limit  

Muskrat:  No  limit  

Otter:  No  limit  

Wolf:  No  limit  

Wolverine:  No  limit  


Sept.  1-Sept.  20. 
Winter  season  to  be  an- 
nourrced  by  the  Board. 
Aug.  10-Sept.  20. 

Aug.  20-Aug.  28. 
Sept.  1-Sept.  15. 
Nov.  20-Nov.  30. 


Aug.  20-Aug.  28. 
Sept   1-Sept,  30. 

Aug  20-Aug.  28. 
Sept.  1-Sept.  15. 
Sept.  1-Apr.  30. 
Sept,  1-Mar,  15, 

July  1-June  30, 
Nov,  1-Jan,  31, 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 
Aug.  10-Mar,  31. 
Aug.  1 0 — Apr.  30. 

Nov.  1-Apr,  15. 
Nov.  1-Feb.  28. 
Nov.  1-Feb,  28, 
Dec.  1-Feb.  15. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Sept.  20-June  10. 
Nov.  1-Apr.  15. 
Oct,  1-Apr,  30, 
Nov,  1-Feb,  28. 


(13)  Unit  13.  (i)  Unit  13  consists  of 
that  area  westerly  of  the  east  bank  of  the 
Copper  River  and  drained  by  all 
tributaries  into  the  west  bank  of  the 
Copper  River  from  Miles  Glacier  and 
including  the  Slana  River  drainages 
north  of  Suslota  Creek;  the  drainages 
into  the  Delta  River  upstream  from  Falls 
Creek  and  Black  Rapids  Glacier;  the 
drainages  into  the  Nenana  River 
upstream  from  the  southeast  comer  of 
Denali  National  Park  at  Windy;  the 
drainage  into  the  Susitna  River 
upstream  from  its  junction  with  the 
Chulitna  River;  the  drainage  into  the 
east  bank  of  the  Chulitna  River 
upstream  to  its  confluence  with 
Tokositna  River;  the  drainages  of  the 
Chulitna  River  (south  of  Denali  National 


Park)  upstream  from  its  confluence  with 
the  Tokositna  River;  the  drainages  into 
the  north  bank  of  the  Tokositna  River 
upstream  to  the  base  of  the  Tokositna 
Glacier;  the  drainages  into  the  Tokositna 
Glacier;  the  drainages  into  the  east  bank 
of  the  Susitna  River  between  its 
confluences  with  the  Talkeetna  and 
Chulitna  Rivers;  the  drainages  into  the 
north  bank  of  the  Talkeetna  River;  the 
drainages  into  the  east  bank  of  the 
Chickaloon  River;  the  drainages  of  the 
Matanuska  River  above  its  confluence 
with  the  Chickaloon  River: 

(A)  Unit  13(A)  consists  of  that  portion 
of  Unit  13  bounded  by  a  line  beginning 
at  the  Chickaloon  River  bridge  at  Mile 
77.7  on  the  Glenn  Highway,  then  along 
the  Glenn  Highway  to  its  junction  with 


the  Richardson  Highway,  then  south 
along  the  Richardson  Highway  to  the 
foot  of  Simpson  Hill  at  Mile  111.5.  then 
east  to  the  east  bank  of  the  Copper 
River,  then  northerly  along  the  east  bank 
of  the  Copper  River  to  its  junction  with 
the  Gulkana  River,  then  northerly  along 
the  west  bank  of  the  Gulkana  River  to 
its  junction  with  the  West  Fork  of  the 
Gulkana  River,  then  westerly  along  the 
west  bank  of  the  West  Fork  of  the 
Gulkana  River  to  its  source,  an  unnamed 
lake,  then  across  the  divide  into  the 
Tyone  River  drainage,  dov^-n  an 
unnamed  stream  into  the  Tyone  River, 
then  down  the  Tyone  River  to  the 
Susitna  River,  then  down  the  southern 
bank  of  the  Susitna  River  to  the  mouth 
of  Kosina  Creek,  then  up  Kosina  Creek 
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to  its  headwaters,  then  across  the  divide 
and  down  Aspen  Creek  to  the  Talkeetna 
River,  then  southerly  along  the 
boundary  of  Unit  13  to  the  Chickaloon 
River  bridge,  the  point  of  beginning; 

(B)  Unit  13(B)  consists  of  that  portion 
of  LInit  1 3  bounded  by  a  line  beginning 
at  the  confluence  of  the  Copper  River 
and  the  Gulkana  River,  then  up  the  east 
bank  of  the  Copper  River  to  the  Gakona 
River,  then  up  the  Gakona  River  and 
Gakona  Glacier  to  the  boundarv  of  Unit 
13,  then  westerly  along  the  boundarv  of 
Unit  13  to  the  Susitna  Glacier,  then  " 
southerly  along  the  west  bank  of  the 
Susitna  Glacier  and  the  Susitna  River  to 
the  Tyone  River,  then  up  the  Tyone 
River  and  across  the  divide  to  the 
headwaters  of  the  West  Fork  of  the 
Gulkana  River,  then  down  the  West 
Fork  of  the  Gulkana  River  to  the 
confluence  of  the  Gulkana  River  and  the 
Copper  River,  the  point  of  beginning; 

(C)  Unit  13(C)  consists  of  that  portion 
of  Unit  13  east  of  the  Gakona  River  and 
Gakona  Glacier; 

(D)  Unit  13(D)  consists  of  that  portion 
of  Unit  13  south  of  Unit  13(.^); 

(E)  Unit  13(E)  consists  of  the 
remainder  of  Unit  13. 

(ii)  Within  the  following  areas,  the 
taking  of  %vildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 


(A)  You  may  not  take  wildlife  for 
subsistence  uses  on  lands  within  Mount 
McKinley  National  Park  as  it  existed 
prior  to  December  2,  1980.  Subsistence 
uses  as  authorized  by  this  paragraph 
(k)(13)  are  permitted  in  Denali  National 
Preserve  and  lands  added  to  Denali 
National  Park  on  December  2,  1980; 

(B)  You  may  not  use  motorized 
vehicles  or  pack  animals  for  hunting 
from  Aug.  5-Aug.  25  in  the  Delta 
Controlled  Use  Area,  the  boundary  of 
which  is  defined  as:  a  line  beginning  at 
the  confluence  of  Miller  Creek  and  the 
Delta  River,  then  west  to  vertical  angle 
bench  mark  Miller,  then  west  to  include 
all  drainages  of  Augustana  Creek  and 
Black  Rapids  Glacier,  then  north  and 
east  to  include  all  drainages  of 
McGinnis  Creek  to  its  confluence  with 
the  Delta  River,  then  east  in  a  straight 
line  across  the  Delta  River  to  Mile  236.7 
Richardson  Highway,  then  north  along 
the  Richardson  Highway  to  its  junction 
with  the  Alaska  Highway,  then  east 
along  the  Alaska  Highway  to  the  west 
bank  of  the  Johnson  River,  then  south 
along  the  west  bank  of  the  Johnson 
River  and  Johnson  Glacier  to  the  head 
of  the  Cantwell  Glacier,  then  west  along 
the  north  bank  of  the  Cantwell  Glacier 
and  Miller  Creek  to  the  Delta  River; 

(C)  Except  for  access  and 
transportation  of  harvested  wildlife  on 


Sourdough  and  Haggard  Creeks,  Meiers 
Lake  trails,  or  other  trails  designated  by 
the  Board,  you  may  not  use  motorized 
vehicles  for  subsistence  hunting,  is 
prohibited  in  the  Sourdough  Controlled 
Use  Area.  The  Sourdough  Controlled 
Use  Area  consists  of  that  portion  of  Unit 
13(B)  bounded  by  a  line  beginning  at  the 
confluence  of  Sourdough  Creek  and  the 
Gulkana  River,  then  northerly  along 
Sourdough  Creek  to  the  Richardson 
Highway  at  approximately  Mile  148, 
then  northerly  along  the  Richardson 
Highway  to  the  Meiers  Creek  Trail  at 
approximately  Mile  170,  then  westerly 
along  the  trail  to  the  Gulkana  River, 
then  southerly  along  the  east  bank  of  the 
Gulkana  River  to  its  confluence  with 
Sourdough  Creek,  the  point  of 
beginning. 

(iii)  Unit-specific  regulations: 

(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  caribou  and  moose  on  his  or  her 
behalf.  The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  fimits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


HUNTING 

Black  Bear:  3  bears 

Caribou.  2  caribou  by  Federal  registration  permit  only.  Hunting  within 'the'Trans-Alaska'oir'pVf>eline'rta^^^ 
prohibited.  The  right-of-way  is  identified  as  the  area  occupied  by  the  pipeline  (buned  or  above  ground)  and  the 
cleared  area  25  feet  on  either  side  of  the  pipeline.  u;  a,.u  uib 

Sheep:  Unit  13— excluding  Unit  13(D)  and  the  Tok  and  Delta  Management  Areas— 1  ram  with  7/8  curl  hom 

Moose:  

Unit  13(E)— 1  antlered  bull  moose  by  Federal  registration  permit  only;  only  1  permit  will  be  issued  per  household 

Unit  13— remainder— 1  antlered  bull  moose  by  Federal  registration  permit  only 

Coyote:  2  coyotes  

Fox,  Red  (including  Cross.  Black  and  Silver  Phases):  2  foxes  ..!.!.'."^1.^^!!! 

Hare  (Snowshoe  and  Tundra):  No  limit  

Lynx:  2  lynx  


Open  season 


Wolf:  5  wolves  

Wolverine:  1  wolverine  " 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed):  15  pe7day"30  in  possession" 
Ptarmigan  (Rock,  Willow,  and  White-tailed):  20  per  day,  40  in  possession 

TRAPPING 

Beaver:  30  beaver  per  season 

Coyote:  No  limit  !.."""..!!" 

Fox,  Red  (including  Cross.  Black  and  Silver  Phases):  No  lirriit  "!!!!!! 

Lynx:  No  limit 

Marten:  No  limit  

Mink  and  Weasel:  No  limit  !."!!.".!!!! 

Muskrat:  No  limit '^^^' 

Otter:  No  limit  !.""""7! 

Wolf:  No  limit  "'!!"!""!!.!""""""""!!!!! 

Wolverine:  No  limit  


July  1-June  30. 
Aug.  10-Sept.  30. 
Oct.  21-Mar.  31. 

Aug.  1 0-Sept.  20. 

Aug.  1-Sept.  20. 
Aug.  1-Sept.  20. 
Sept.  1-Apr.  30. 
Sept.  1-Feb.  15. 
July  l^une  30 
Dec.  15-vJan.  15. 
Aug.  1 0-Apr.  30. 
Sept.  I^an.  31. 
Aug.  10-Mar.  31. 
Aug.  10-Mar.  31. 

Oct.  10-Apr.  30. 
Nov.  10-Mar.  31. 
Nov.  1 0-Feb.  28. 
Dec.  1-Feb.  15. 
Nov.  10-Jan.  31. 
Nov.  10-%Jan.  31. 
Nov.  10-Oune  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Jan.  31. 


(14)  Unit  14.  (i)  Unit  14  consists  of 
drainages  into  the  north  side  of 
Tumagain  Arm  west  of  and  excluding 


the  Portage  Creek  drainage,  drainages 
into  Knik  Arm  excluding  drainages  of 
tlie  Chickaloon  and  Matanuska  Rivers  in 


Unit  13,  drainages  into  the  north  side  of 
Cook  Inlet  east  of  the  Susitna  River, 
drainages  into  the  east  bank  of  the 
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Susitna  River  downstream  from  the 
Talkeetna  River,  and  drainages  into  the 
south  bank  of  the  Talkeetna  River: 

(A)  Unit  14(A)  consists  of  drainages  in 
Unit  14  bounded  on  the  west  by  the 
Susitna  River,  on  the  north  by  Willow 
Creek,  Peters  Creek,  and  by  a  line  from 
the  head  of  Peters  Creek  to  the  head  of 
the  Chickaloon  River,  on  the  east  by  the 
eastern  boundary  of  Unit  14,  and  on  the 
south  by  Cook  Inlet,  Knik  Arm,  the 
south  bank  of  the  Knik  River  from  its 


mouth  to  its  junction  with  Knik  Glacier, 
across  the  face  of  Knik  Glacier  and  along 
the  north  side  of  Knik  Glacier  to  the 
Unit  6  boundarv; 

(B)  Unit  14(B1  consists  of  that  portion 
of  Unit  14  north  of  Unit  14(A); 

(C)  Unit  14(C)  consists  of  that  portion 
of  Unit  14  south  of  Unit  14(A). 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands; 

(A)  You  may  not  take  wildlife  for 
subsistence  uses  in  the  Fort  Richardson 


and  Elmendorf  Air  Force  Base 
Management  Areas,  consisting  of  the 
Fort  Richardson  and  Elmendorf  Military 
Reservation: 

(B)  You  may  not  take  wildlife  for 
subsistence  uses  in  the  Anchorage 
Management  Area,  consisting  of  all 
drainages  south  of  Elmendorf  and  Fort 
Richardson  militan,'  reservations  and 
north  of  and  including  Rainbow  Creek. 

(iii)  Unit-specific  regulations: 


Harvest  limits 


Open  season 


HUNTING 

Black  Bear:  Unit  14(C)— 1  bear  

Coyote:  Unit  14(C)— 2  coyotes  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  Unit  14(C)— 2  foxes 

Hare  (Snowshoe  and  Tundra):  Unit  14(C)— 5  hares  per  day 

Lynx:  Unit  14(C)— 2  lynx  

Wolf:  Unit  14(C)— 5  wolves  

Wolverine:  Unit  14(C) — 1  wolverine  

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed):  Unit  14(C) — 5  per  day,  10  in  possession 

Ptarmigan  (Rock,  Willow,  and  White-tailed):  Unit  14(C)— 10  per  day,  20  in  possession  ; 

TRAPPING 

Beaver:  Unit  14(C) — that  portion  within  the  drainages  of  Glacier  Creek,  Kem  Creek,  Peterson  Creek,  the  Twentymile 
River  and  the  drainages  of  Knik  River  outside  Chugach  State  Park— 20  beaver  per  season. 

Coyote:  Unit  14(C>— No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  Unit  14(C) — 1  fox 

Lynx:  Unit  14(C)— No  limit  

Marten:  Unit  14(C)— No  limit  

Mink  and  Weasel:  Unit  14(C)— No  limit  

Muskrat:  Unit  14(C)— No  limit  

Otter:  Unit  14(C)— No  limit  

Wolf:  Unit  14(C)— No  limit 

Wolverine:  Unit  1 4(C)— No  limit  


July  1-June  30. 
Sept.  1-Apr.  30. 
Nov.  1-Feb.  15. 
Sept.  &-Apr.  30. 
Dec.  15-vJan.  15. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  3l. 
Sept.  8-Mar.  31 
Sept.  &-Mar.  31. 

Dec.  1-Apr.  15. 


Nov, 

1 0-Feb  28. 

Nov. 

10-Feb.  28. 

Dec. 

15-Jan.  15. 

Nov. 

15-Jan.  31. 

Nov. 

10->Jan.  31. 

Nov. 

10-May  15. 

Nov. 

10-Feb.  28. 

Nov. 

10-Feb.  28. 

Nov. 

10-Feb.  28. 

(15)  Unit  15.  (i)  Unit  15  consists  of 
that  portion  of  the  Kenai  Peninsula  and 
adjacent  islands  draining  into  the  Gulf 
of  Alaska,  Cook  Inlet,  cind  Tumagain 
Arm  from  Gore  Point  to  the  point  where 
longitude  line  150°  00'  W.  crosses  the 
coastline  of  Chickaloon  Bay  in 
Tumagain  Arm,  including  that  area 
lying  west  of  longitude  line  150°  00'  W. 
to  the  mouth  of  the  Russian  River,  then 
southerly  along  the  Chugach  National 
Forest  boundary  to  the  upper  end  of 
Upper  Russian  Lake;  and  including  the 
drainages  into  Upper  Russian  Lake  west 
of  the  Chugach  National  Forest 
boundary: 

(A)  Unit  15(A)  consists  of  that  portion 
of  Unit  15  north  of  the  Kenai  River  and 
Skilak  Lake; 

(B)  Unit  15(B)  consists  of  that  portion 
of  Unit  15  south  of  the  Kenai  River  and 
Skilak  Lake,  and  north  of  the  Kasilof 
River,  Tustumena  Lake,  Glacier  Creek, 
and  Tustumena  Glacier; 


(C)  Unit  15(C)  consists  of  the 
remainder  of  Unit  15. 

(ii)  You  may  not  take  wildhfe,  except 
for  grouse,  ptarmigan,  and  hares  that 
may  be  taken  only  from  October  1- 
March  1  by  bow  and  arrow  only,  in  the 
Skilak  Loop  Management  Area,  which 
consists  of  that  portion  of  Unit  15(A) 
bounded  by  a  line  beginning  at  the 
eastern  most  junction  of  the  Sterling 
Highway  and  the  Skilak  Loop  (milepost 
76.3),  then  due  south  to  the  south  bank 
of  the  Kenai  River,  then  southerly  along 
the  south  bank  of  the  Kenai  River  to  its 
confluence  with  Skilak  Lake,  then 
westerly  along  the  north  shore  of  Skilak 
Lake  to  Lower  Skilak  Lake  Campground, 
then  northerly  along  the  Lower  Skilak 
Lake  Campground  Road  and  the  Skilak 
Loop  Road  to  its  western  most  junction 
with  the  Sterling  Highway,  then  easterly 
along  the  Sterling  Highway  to  the  point 
of  beginning. 

(iiij  Unit-specific  regulations: 


(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  You  may  not  trap  furbearers  for 
subsistence  in  the  Skilak  Loop  Wildlife 
Management  Area; 

(C)  You  may  not  trap  marten  in  that 
portion  of  Unit  15(B)  east  of  the  Kenai 
River,  Skilak  Lake,  Skilak  River,  and 
Skilak  Glacier; 

(D)  You  may  not  take  red  fox  in  Unit 
15  by  any  means  other  than  a  steel  trap 
or  snare; 

(E)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  moose  on  his  or  her  behalf.  The 
designated  hunter  must  obtain  a 
designated  hunter  permit  and  must 
return  a  completed  harvest  report.  The 
designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


Open  season 


HUNTING 


Black  Bear 

Unit  15(C)— 3  bears 


July  1 -June  30. 
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Harvest  limits 


Unit  15 — remainder 

Moose: 

Unit  15(A)— excluding  the  Skilak  Loop  Wildlife  Management  Area.— 1  antlered  bull  with  spike-fork  or  50-inch  ant- 
lers or  with  3  or  rrrore  brow  tines  on  either  antler,  by  Federal  registration  permit  only. 

Unit  15(A) — Skilak  Loop  Wildlife  Management  Area  

Unit  15(B)  and  (C) — 1  antlered  bull  with  spike-forV  or  50-inch  antlers  or  with  3  or  more  txow  tines  on  either  ant- 
ler, by  Federal  registration  permit  only. 

Coyote:  No  limit 

Hare  (Snowshoe  and  Tundra):  No  limit  

Wolf: 

Unit  15— that  portion  within  the  Kenai  National  Wildlife  Refuge— 2  Wolves  

Unit  15 — remainder — 5  wolves  

Wolverine:  1  Wolverine  _ 

Grouse  (Spruce):  15  per  day,  30  in  possession 

Grouse  (Ruffed) '.!!!!" 

Ptarmigan  (Rock,  Willow,  and  White-tailed): 

Unit  15(A)  and  (B) — 20  per  day,  40  in  possession  

Unit  15(C) — 20  per  day,  40  in  possession  

iinil  15(C) — 5  fjer  day,  10  in  possession  

TRAPPING 

Beaver:  20  Beaver  per  season  

Coyote:  No  limit  ..'''"'""'""". 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  1  Fox  !.!!!!!!.!"'". ""'"!!!!!"!^!"!!!! 

Lynx:  No  limit 

Marten: 

Unit  15(B)— <hat  portion  east  of  the  Kenai  River,  Skilak  Lake,  Skilak  River,  and  Skilak  Glacier  

Remainder  of  Unit  15 — No  limit  

Mink  and  Weasel:  No  limit  ..!!!!!!!!."!!!!." 

Muskrat  No  limit  

Otter: 

Unit  15(A),  (B)— No  limit  

Unit  15(C)— No  limit  

Wolf:  No  limit  !...!.!!""!!"!!'"'I!!!" 

Wolverine:  Unit  15(B)  and  (C) — No  limit  ""'""""'""''1''""'"''"""^  


Open  season 


No  open  season. 

Aug.  18-Sept.  20. 

No  open  season. 
Aug.  1 0-Sept.  20. 

Sept.  1-Apr.  30. 
July  1-June  30. 

Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 
Aug.  10-Mar.  31. 
No  open  season. 

Aug.  10-Mar.  31. 
Aug.  10-Dec.  31. 
Jan.  1-Mar.  31. 


Dec.  1-Mar.  31. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 
Jan.  1-Feb.  15. 

No  open  season. 
Nov.  10-Jan.  31. 
Nov.  10-Jan.  31. 
Nov.  10-May  15. 

Nov.  10-Jan.  31. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 


(16)  Umt  16.  (i)  Unit  16  consists  of  the  drainages  into  Cook  Inlet  between  Redoubt  Creek  and  the  Susitna  River 
including  Redoubt  Creek  drainage,  Kalgin  Island,  and  the  drainages  on  the  west  side  of  the  Susitna  River  (including 
the  Susitna  River)  upstream  to  its  confluence  with  the  Chulitna  River;  the  drainages  into  the  west  side  of  the  Chulitna 
River  (including  the  Chulitna  River)  upstream  to  the  Tokositna  River,  and  drainages  into  the  south  side  of  the  Tokositna 
River  upstream  to  the  base  of  the  Tokositna  Glacier,  including  the  drainage  of  the  Kahiltna  Glacier: 

(A)  Unit  16(A)  consists  of  that  portion  of  Unit  16  east  of  the  east  bank  of  the  Yentna  River  from  its  mouth  upstream 
to  the  Kahiltna  River,  east  of  the  east  bank  of  the  Kahiltna  River,  and  east  of  the  Kahiltna  Glacier; 

(B)  Unit  16(B)  consists  of  the  remainder  of  Unit  16. 

(ii)  You  may  not  take  wildlife  for  subsistence  uses  in  the  Mount  McKinley  National  Park,  as  it  existed  prior  to 
December  2  1980.  Subsistence  uses  as  authorized  by  this  paragraph  (k)(16)  are  permitted  in  Denali  National  Preserve 
and  lands  added  to  Denali  National  Park  on  December  2.  1980. 

(iii)  Unit-specific  regulations: 

(A)  You  may  use  bait  to  himt  black  bear  between  April  15  and  Tune  15. 

(B)  [Reserved] 


Harvest  limits 


HUNTING 

Black  Bear  3  bears 

Caribou:  1  caritxxj 

Moose: 

Unit  16(B>-fledoubt  Bay  Drainages  south  and  west  of,  and  including  the  Kustatan  River  drainage— 1  antlered 
bull. 

Unit  1 6(B)— remainder— 1  moose;  however,  antleriess  moose  may  be  taken  only  from  Sept.  25-Sept.  30  and 
from  Dec.  1-Feb.  28  by  FederaJ  registration  permit  only. 

Coyote:  2  coyotes  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  2  foxes  !"""""""'"""'" 

Hare  (Snowshoe  and  Tundra):  No  limit  "^^"'!!!!!y! 

Lynx:  2  lynx  "" 

woit  5  wolves !!!!.!!"!!!!!!!!!! 

Wolverine:  1  wolverine  ' 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed):  15  per  day,  30  in  possession  .."""1 

Ptarmigan  (Rock,  Willow,  and  White-tailed):  20  per  day,  40  in  possession !.»!!!!!!!!!!!!!."!I!!!!!!!!!I!!!"^"!!!!!"!!!! 

TRAPPING 

Beaver  30  beaver  per  season 

Coyote:  No  limit 


Open  season 


July  1-June  30. 
Aug.  10-Oct.  31. 

Sept.  1-Sept.  15. 

Sept.  1-Sept.  30. 
Dec.  1-Feb.  28. 
Sept.  1-Apr.  30. 
Sept.  1-Feb.  15. 
July  1-June  30. 
Dec.  IS-Jan.  15. 
Aug.  10-Apr.  30. 
Sept.  1-Mar  31. 
Aug.  10-Mar  31. 
Aug.  10-Mar  31. 


Nov.  10-Apr.  30. 
Nov.  10-Mar  31. 
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Harvest  limits 


Open  season 


Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit  I  Nov.  10-Feb.  28. 

Lynx:  No  limit |  Dec.  15-Jan.  15. 

Marten:  No  limit  1  Nov.  10-^an.  31. 

Mink  and  Weasel:  No  linr^it  I  Nov.  lO-^an.  3i. 

Muskrat:  No  limit  [  Nov.  ICKJune  10. 

Otter:  No  limit  Nov.  10-Mar.  31. 

Wolf:  No  limit  i  Nov.  10-Mar.  31. 

Wolverine:  No  limit  '  Nov.  lO-Feb.  28. 


_L 


(17)  Unit  17.  (i)  Unit  17  consists  of 
drainages  into  Bristol  Bay  and  the 
Bering  Sea  between  Etolin  Point  and 
Cape  Newenham,  and  all  islands 
between  these  points  including 
Hagemeister  Island  and  the  Walrus 
Islands: 

(A)  Unit  17(A)  consists  of  the 
drainages  between  Cape  Newenham  and 
Cape  Constantine,  and  Hagemeister 
Island  and  the  Walrus  Islands; 

(B)  Unit  17(B)  consists  of  the 
Nushagak  River  drainage  upstream 
from,  and  including  the  Mulchatna 
River  drainage,  and  the  Wood  River 


drainage  upstream  from  the  outlet  of 
Lake  Beverley; 

(C)  Unit  17(C)  consists  of  the 
remainder  of  Unit  17. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands; 

(A)  Except  for  aircraft  and  boats  and 
in  legal  hunting  camps,  you  may  not  use 
any  motorized  vehicle  for  hunting 
ungulates,  bears,  wolves,  and  wolverine, 
including  transportation  of  hunters  and 
parts  of  ungulates,  bear,  wolves  or 
wolverine  in  the  Upper  Mulchatna 
Controlled  Use  Area  consisting  of  Unit 
17(B),  from  Aug.  1-Nov.  1; 


(B)  You  may  hunt  browTi  bear  by  State 
registration  permit  in  lieu  of  a  resident 
tag  in  the  Western  Alaska  Brown  Bear 
Management  Area  which  consists  of 
Unit  17(A),  that  portion  of  17(B) 
draining  into  Nuyakuk  Lake  and 
Tikchik  Lake,  Unit  18,  and  that  portion 
of  Unit  19(A)  and  (B)  downstream  of 
and  including  the  Aniak  River  drainage, 
if  you  have  obtained  a  State  registration 
permit  prior  to  hunting. 

(iii)  Unit-specific  regulations: 

(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  June  15. 

(B)  [Reserved] 


Harvest  limits 


Open  season 


HUNTING 

Black  Bear:  2  bears 

Brown  Bear:  Unit  17 — 1  t)ear  by  State  registration  permit  only  

Caribou: 

Unit  17(A)  and  (C) — that  portion  of  17(A)  and  (C)  consisting  of  the  Nushagak  Peninsula  south  ot  the  Igushik 
River,  Tuklung  River  and  Tuklung  Hills,  west  to  Tvativak  Bay — 2  caribou  by  Federal  registration  permit.  Public 
lands  are  closed  to  the  taking  of  caritx)u  except  by  the  residents  of  Togiak,  Twin  Hills,  Manokotak,  Aleknagik. 
Dillingham,  Clark's  Point,  and  Ekuk  during  seasons  identified  above. 
■  Unit  17(B)  and  (C) — that  portion  of  17(C)  east  of  the  Wood  River  and  Wood  River  Lakes — 5  caribou;  however, 
no  more  than  2  bulls  may  be  taken  from  Oct.  1-Nov.  30. 
Unit  17(A) — remainder  and  17(C) — remainder — selected  drainages;  a  harvest  limit  of  up  to  5  caribou  will  be  de- 
termined at  the  time  the  season  is  announced. 


Sheep:  1  ram  with  full  curl  horn  or  larger  

Moose: 

Unit  17(A)  

Unit  17(B) — that  portion  that  includes  all  the  Mulchatna  River  drainage  upstream  from  and  including  tfie 
Chilchitna  River  drainage — 1  bull  by  State  registration  permit  only  during  the  period  Aug.  20-Aug.  31.  During 
the  period  Sept.  1-Sept.  15  only  a  spike/fork  bull  or  a  bull  with  50-inch  antlers  or  with  3  or  rrrare  brow  tines  on 
one  side  may  be  taken  with  a  State  harvest  ticket. 
Unit  17(C) — that  portion  that  includes  the  lowithia  drainage  and  Sunshine  Valley  and  all  lands  west  of  Wood 
River  and  south  of  Aleknagik  Lake — 1  bull  by  State  registration  permit  only  during  the  penod  Aug.  20-Aug.  31. 
During  the  period  Sept.  1-Sept.  15  only  a  spike/fork  bull  or  a  bull  with  50-inch  antlers  or  with  3  or  more  brow 
tines  on  one  side  may  be  taken  with  a  State  harvest  ticket. 
Unit  17(A) — remainder  and  17(C) — remainder — 1  bull  by  State  registration  permit  only  dunng  the  periods  Aug. 
20-Aug.  31  and  Dec.  1-Dec.  31.  During  the  period  Sept.  1-Sept.  15  only  a  spike/fork  bull  or  a  bull  with  50- 
inch  antlers  or  with  3  or  more  brow  tines  on  one  side  may  be  taken  with  a  State  harvest  ticket. 

Coyote:  2  coyotes 

Fox,  Arctic  (Blue  and  White  Phase):  No  limit  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  2  foxes  

Hare  (Snowshoe  and  Tundra):  No  limit  

Lynx:  2  lynx  

Wolf:  5  wolves  

Wolverine:  1  wolverine  

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed):  15  per  day,  30  in  possession  

Ptarmigan  (Rock,  Willow,  and  White-tailed):  20  per  day,  40  in  possession 

TRAPPING 

Beaver:  Unit  17 — 40  tjeaver  per  season  

Coyote:  No  limit  » 


Aug.  1-May  31. 
Sept.  1-May  31. 

Aug.  1-Sept.  30. 
Dec.  1-Mar.  31. 


Aug.  1-Apr.  15. 

Season,  harvest  limit, 
and  hunt  area  to  be 
annourx;ed  by  the 
Togiak  National  wiidife 
Refuge  Manager  be- 
tween Aug.  1-Mar.  31. 

Aug.  1 0-Sept.  20. 

No  open  season. 
Aug.  20-Sept.  15. 


Aug.  20-Sept.  15. 


Aug.  20-Sept.  15. 
Dec.  1-Dec.  31. 

Sept.  1-Apr.  30. 
Dec.  1— Mar.  15. 
Sept.  1-Feb.  15. 
July  i^une  30. 
Nov.  10-Feb.  28. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  iC-Apr.  30. 

Nov.  1 0-Feb.  28. 
Nov.  10-Mar.  31. 
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Harvest  limits 

Fox,  Arctic  {Blue  and  White  Phase):  No  limit  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit  

L/nx:  No  limit 

Marten:  No  limit  

Mink  and  Weasel:  No  limit  

Muskrat:  2  muskrats  

Otter:  No  limit  "'.".""^ 

Wolf:  No  limit  ."!!!.'!.". 

Wolverine:  No  limit  


Open  season 


Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 
tlov.  10-Feb.  28. 
Nov.  10-Feb.  28. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 


(18)  Unit  18.  ([]  Unit  18  consists  of 
that  area  draining  into  the  Yukon  and 
Kuskokvvim  Rivers  downstream  from  a 
straight  line  drawn  between  Lower 
Kalskag  and  Paimiut  and  the  drainages 
flowing  into  the  Bering  Sea  from  Cape 
Newenham  on  the  south  to  and 
including  the  Pastolik  River  drainage  on 
the  north;  Nunivak,  St.  Matthew,  and 
adjacent  islands  between  Cape 
Newenham  and  the  Pastolik  River. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  In  the  Kalskag  Controlled  Use 
Area  which  consists  of  that  portion  of 
Unit  18  bounded  by  a  line  from  Lower 
Kalskag  on  the  Kuskokvvim  River, 
northwesterly  to  Russian  Mission  on  the 
Yukon  River,  then  east  along  the  north 
bank  of  the  Yukon  River  to  the  old  site 


of  Paimiut,  then  back  to  Lower  Kalskag, 
you  may  not  use  aircraft  for  hunting  any 
ungulate,  bear,  wolf,  or  wolverine, 
including  the  transportation  of  any 
hunter  and  ungulate,  bear,  wolf,  or 
wolverine  part;  however,  this  does  not 
apply  to  transportation  of  a  hunter  or 
ungulate,  bear,  wolf,  or  wolverine  part 
by  aircraft  between  publicly  owned 
airports  in  the  Controlled  Use  Area  or 
between  a  publicly  owned  airport 
within  the  Area  and  points  outside  the 
Area; 

(B)  You  may  hunt  brown  bear  by  State 
registration  permit  in  lieu  of  a  resident 
tag  in  the  Western  Alaska  Brown  Bear 
Management  Area  which  consists  of 
Unit  17(A),  that  portion  of  17(B) 
draining  into  Nuyakuk  Lake  and 
Tikchik  Lake,  Unit  18,  and  that  portion 


of  Unit  19  (A)  and  (B)  downstream  of 
and  including  the  Aniak  River  drainage, 
if  you  have  obtained  a  State  registration 
permit  prior  to  hunting. 

(iii)  Unit-specific  regulations: 

(A)  If  you  have  a  trapping  license,  a 
firearm  may  be  used  to  take  beaver  in 
Unit  18  from  Apr.  1-Jun.  10; 

(B)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  caribou  south  of  the  Yukon  River 
on  his  or  her  behalf.  The  designated 
hunter  must  obtain  a  designated  hunter 
permit  and  must  return  a  completed 
harvest  report.  The  designated  hunter 
may  hunt  for  any  number  of  recipients 
but  may  have  no  more  than  two  harvest 
limits  in  his/her  possession  at  any  one 
time. 


Harvest  limits 


HUNTING 


Black  Bear:  3  bears 

Brown  Bear:  1  bear  by  State  registration  permit  only  '"'"''"'"'"'. 

Caribou:  

Unit  18— that  portion  south  of  the  Yukon  River— A  harvest  limit  of  up  to  5  caribou  will  be  determined  at  the  time 
the  season  is  announced  and  will  be  based  on  the  management  objectives  in  the  "Qavilnguut  (Kilbuck)  Cari- 
bou Herd  Cooperative  Management  Plan."  The  season  will  be  closed  when  the  total  harvest  reaches  guide- 
lines as  descnbed  in  the  approved  "Qavilnguut  (Kilbuck)  Caribou  Herd  Cooperative  Management  Plan". 

Unit  18— that  portion  north  of  the  Yukon  River— 5  caribou  per  day 
Moose:  

Uriit  18-that  portion  north  and  west  of  a  line  from  Cape  Romanzof  to  Kuzilvak  Mountain,  and  then  to  Mountain 
Village,  and  west  of.  but  not  including,  the  Andreafsky  River  drainage— 1  antlered  bull. 

Unit  18 — south  of  and  including  the  Kanektok  River  drainages  

Unit  18— Kuskokwim  River  drainage— 1  antlered  bull.  A  10-day  hunt  ('l"  bull.'evidence'of  "sex'requir'edi'w 
opened  by  announcement  sometime  between  Dec.  1  and  Feb.  28. 

Unit  IB— remainder— 1  antlered  bull.  A  10-day  hunt  (1  bull,  evidenqe  of  sex  required)  will  be  opened  bv  an- 
nouncement sometime  between  Dec.  1  and  Feb.  28. 

Public  lands  in  Unit  18  are  closed  to  the  hunting  of  moose,  except  by  Federally-qualified  rural  Alaska  residents 
dunng  seasons  identified  atx)ve. 

Coyote:  2  coyotes   

Fox,  Arctic  (Blue  and  White  Phase):  2  foxes .^."".'.."^'I'^l'."! 

Fo^,^Red  (including  Cross,  Black  and  Silver  Phases):  lb''foxes,''however,''no'more'than  2loxes  ma^^ 

Hare  (Snowshoe  and  Tundra):  No  limit  | 

Lynx:  2  lynx  ".'".'. 

Wolf:  5  wolves  

Wolverine:  1  wolverine  

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed):  15  per  dayiso  in  possession 

Ptarmigan  (Rock,  Willow,  and  White-tailed):  20  per  day,  40  in  possession '''."^.I!!!!!1"^."..I^1."!! 

TRAPPING 

Beaver:  No  limit  


Open  season 


July  1-June  30. 
Sept.  1 -May  31. 

Season  to  be  an- 
nounced by  the  Yukon 
Delta  National  Wildlife 
Refuge  Manager  t>e- 
tween  Aug.  25  and 
Mar.  31. 

Aug.  1-Mar.  31. 

Sept.  &-Sept.  25. 

No  open  season. 

Aug.  25-Sept.  25. 

Winter  season  to  be  an- 
nounced. 

Sept.  1-Sept.  30. 

Winter  season  to  be  an- 
nounced. 


Sept.  1-Apr.  30. 
Sept.  1-Apr.  30. 
Sept.  1-Mar.  15. 

July  1-June  30. 
Nov.  10-Mar.  31. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  1 0-May  30. 

Nov.  I^une  10. 
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Harvest  limits 


0|Den  season 


Coyote:  No  limit 

Fox,  Arctic  (Blue  and  White  Phase):  No  limit  

Fox,  Red  (irrcluding  Cross,  Black  and  Silver  Phases):  No  limit 

Lynx:  No  limit 

Marten:  No  limit  

Mink  and  Weasel:  No  limit  

Muskrat:  No  limit  

Otter:  No  limit  

Wolf:  No  limit  

Wolverine:  No  limit  


Nov.  10-Mar,  31. 
Nov.  lO-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Jan.  31. 
Nov.  lO-June  10. 
Nov.  10-Mar.  31. 
Nov.  -lO-Mar.  31. 
Nov.  10-Mar.  3' 


(19)  Unit  19.  (i)  Unit  19  consists  of  the 
Kuskokwim  River  drainage  upstream 
from  a  straight  line  drawn  between 
Lower  Kalskag  and  Piamiut: 

(A)  Unit  19(A)  consists  of  the 
Kuskokwim  River  drainage  downstream 
from  and  including  the  Moose  Creek 
drainage  on  the  north  bank  and 
downstream  from  and  including  the 
Stony  River  drainage  on  the  south  bank, 
excluding  Unit  19(B); 

(B)  Unit  19(B)  consists  of  the  Aniak 
River  drainage  upstream  from  and 
including  the  Salmon  River  drainage, 
the  Holitna  River  drainage  upstream 
from  and  including  the  Bakbuk  Creek 
drainage,  that  area  south  of  a  line  from 
the  mouth  of  Bakbuk  Creek  to  the  radar 
dome  at  Sparrevohn  Air  Force  Base, 
including  the  Hoholitna  River  drainage 
upstream  from  that  line,  and  the  Stony 
River  drainage  upstream  from  and 
including  the  Can  Creek  drainage; 

(C)  Unit  19(C)  consists  of  that  portion 
of  Unit  19  south  and  east  of  a  line  from 
Benchmark  M#l. 26  (approximately  1.26 
miles  south  of  the  northwest  comer  of 
the  original  Mt.  McKinley  National  Park 
boundary)  to  the  peak  of  Lone 
Mountain,  then  due  west  to  Big  River, 
including  the  Big  River  drainage 
upstream  from  that  line,  and  including 


the  Swift  River  drainage  upstream  from 
and  including  the  North  Fork  drainage; 

(D)  Unit  19(D)  consists  of  the 
remainder  of  Unit  19. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  You  may  not  take  wildlife  for 
subsistence  uses  on  lands  within  Mount 
McKinley  National  Park  as  it  existed 
prior  to  December  2,  1980.  Subsistence 
uses  as  authorized  by  this  paragraph 
(k)(19)  are  permitted  in  Denali  National 
Preserve  and  lands  added  to  Denali 
National  Park  on  December  2.  1980; 

(B)  In  the  Upper  Kuskokwim 
Controlled  Use  Area,  which  consists  of 
that  portion  of  Unit  19(D)  upstream 
from  the  mouth  of  Big  River  including 
the  drainages  of  the  Big  River,  Middle 
Fork,  South  Fork,  East  Fork,  and 
Tonzona  River,  and  bounded  by  a  line 
following  the  west  bank  of  the  Swift 
Fork  (McKinley  Fork)  of  the  Kuskokwim 
River  to  152°  50'  VV.  long.,  then  north  to 
the  boundary  of  Denali  National 
Preserve,  then  following  the  western 
boundary  of  Denali  National  Preserve 
north  to  its  intersection  with  the 
Minchumina-Telida  winter  trail,  then 
west  to  the  crest  of  Telida  Mountain, 
then  north  along  the  crest  of  Munsatli 
Ridge  to  elevation  1,610,  then  northwest 


to  Dyckman  Mountain  and  following  the 
crest  of  the  divide  between  the 
Kuskokwim  River  and  the  Nowitna 
drainage,  and  the  divide  between  the 
Kuskokwim  River  and  the  Nixon  Fork 
River  to  Loaf  bench  mark  on  Halfvva\ 
Mountain,  then  south  to  the  west  side 
of  Big  River  drainage,  the  point  of 
beginning,  you  may  not  use  of  aircraft 
for  hunting  moose,  including 
transportation  of  any  moose  hunter  or 
moose  part;  however,  this  does  not 
apply  to  transportation  of  a  moose 
hunter  or  moose  part  by  aircraft  between 
publicly  owTied  airports  in  the 
Controlled  Use  Area,  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area; 

(C)  You  may  hunt  brown  bear  by  State 
registration  permit  in  lieu  of  a  resident 
tag  m  the  Western  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
Unit  17(A),  that  portion  of  17(B] 
draining  into  Nuyakuk  Lake  and 
Tikchik  Lake,  Unit  18.  and  that  portion 
of  Unit  19(A)  and  (B)  dovk-nstream  of 
and  including  the  Aniak  River  drainage, 
if  you  have  obtained  a  State  registrat)on 
permit  prior  to  hunting. 

(iii)  Unit-specific  regulations: 

(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  June  30 

(B)  lReser\-ed] 


Harvest  limits 


Open  season 


HUNTING 

Black  Bear:  3  bears 

Brown  Bear: 

Unit  19  (A)  and  (8) — those  portions  which  are  downstream  of  and  including  the  Aniak  River  drainage — 1  bear 
Unit  19(A) — remainder,  19(B) — remainder,  and  Unit  19(D) — 1  (Dear  every  four  regulatory  years  

Caribou: 

Unit  19(A) — north  of  Kuskokwim  River — 1  caribou  


Unit  19(A) — south  of  the  Kuskokwim  River  and  Unit  19(B)  (excluding  rural  Alaska  residents  of  Lime  Village)— 5 
caribou. 

Unit  19(C)— 1  caritx)u  

Unit  19(D) — south  and  east  of  the  Kuskokwim  River  and  North  Fork  of  the  Kuskokwim  River — 1  caribou  

Unit  19(D) — remainder — 1  caritxju  

Unit  19 — Rural  Alaska  residents  domiciled  in  Lime  Village  only — no  individual  harvest  limit  but  a  village  harvest 
quota  of  200  caritx)u;  cows  and  calves  may  not  be  taken  from  Apr.  1-Aug.  9.  Reporting  will  be  by  a  commu- 
nity reporting  system. 

Sheep:  1  ram  with  7/8  curl  

Moose: 


July  l^une  30 

Sept.  1-May  3l. 
Sept.  10-May  25. 

Aug.  10-Sept.  30. 
Nov.  1-Feb.  28. 
Aug.  1-Apr.  15. 

Aug.  10-Oct.  10. 
Aug.  10-Sept,  30. 
Nov.  1-Jan,  31. 
Aug.  10-Sept.  30. 
July  1-June  30. 


Aug.  1 0-Sept.  20. 
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Harvest  limits 


^^ 


Unit  19— Rural  Alaska  residents  of  Lime  Village  only— no  individual  harvest  limit,  but  a  village  harvest  quota  of 
40  moose  (including  those  taken  under  the  State  Tier  II  system);  either  sex.  Reporting  will  be  by  a  communitv 
reporting  system. 

Unit  19(A)— that  porlion  north  of  the  Kuskokwim  River  upstream  from,  but  not  including  the  Kolmakof  River  drain- 
age and  south  of  the  Kuskokwim  River  upstream  from,  but  not  including  the  Holokuk  River  drainage— 1 
moose;  however,  antlerless  moose  may  be  taken  only  dunng  the  Feb.  1-Feb.  10  season. 


Unit  19(A)— remainder— 1  bull 


Unit  19(B)— 1  antlered  bull   

Unit  19(C)— 1  antlered  bull  '"'^"""^^^!I^'^^"!!!!^'^""""'^""'''! 

Unit  19(C)— 1  bull  by  State  registration  permit "'*"''"l"''""'''."l'.'".''l"""' 

Unit  19(D)— that  portion  of  the  Upper  Kuskokwim  Controlled  Use  Area  within  the  North  Fork  drainage  upstrearri 

from  the  confluence  of  the  South  Fork  to  the  mouth  of  the  Swift  Fork— 1  antlered  bull. 
Unit  19(D)— remainder  of  the  Upper  Kuskokwim  Controlled  Use  Area— 1  bull  


Unit  19(D) — remainder— 1  antlered  bull 


Coyote:  2  coyotes  

Fox,  Red  (including  Cross.  Black  and  Silver  Phases):  10  foxes;  however,  no  rTiore'than'2  foxes  ni^y  be  ta^^^ 

Hare  (Snowshoe  and  Tundra):  No  limit  

Lynx:  2  lynx  ^  " 

Wolf:  5  wolves  

Wolverine:  1  wolverine  

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed):  15  per  day,  30  in  possession"!!.!!!. 

Ptarmigan  (Rock,  Willow,  and  White-tailed):  20  per  day,  40  in  possession !!!!!!!!!!!!!!!!!!!!!!!!!!! 

TRAPPING 

Beaver:  No  limit  

Coyote:  No  limit !^ 

Fox.  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit  !!!!!!!!!!!!!!!!!!!! 

Lynx:  No  limit 

Marten:  No  limit  ! 

Mink  and  Weasel:  No  limit  !!!!!!!!!! 

Muskrat:  No  limit  

Otter:  No  limit !!!!!!!!!!!!!!!!!!!!!!! 

Wolf:  No  limit !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Wolverine:  No  limit  


Open  season 


July  1-June  30. 


Sept.  1 -Sept.  20. 
Nov.  20-Nov.  30. 
Jan.  1-^an.  10. 
Feb.  1-Feb.  10. 
Sept.  1 -Sept.  20. 
Nov.  20-Nov.  30. 
Jan.  l-Jan.  10. 
Feb.  1-Feb.  10. 
Sept.  1-Sept.  30. 
Sept.  1-Oct.  10. 
Jan.  15-Feb.  15. 
Sept.  1-Sept.  30. 

Sept.  1-Sept.  30. 
Dec.  1-Feb.  28. 
Sept.  1-Sept.  30. 
Dec.  1-Dec.  15. 
Sept.  1-Apr.  30. 
Sept.  1-Mar.  15. 

July  1-June  30. 
Nov.  1-Feb.  28. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 

Nov.  1-Jun.  10. 
Nov.  1-Mar.  31. 
Nov.  1-Mar.  31. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1--June  10. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  30. 
Nov.  1-Mar.  31. 


(20)  Unit  20.  (i)  Unit  20  consists  of  the 
Yukon  River  drainage  upstream  from 
and  including  the  Tozitna  River 
drainage  to  and  including  the  Hamlin 
Creek  drainage,  drainages  into  the  south 
bank  of  the  Yukon  River  upstream  from 
and  including  the  Charley  River 
drainage,  the  Ladue  River  and  Fortymile 
River  drainages,  and  the  Tanana  River 
drainage  north  of  Unit  13  and 
downstream  from  the  east  bank  of  the 
Robertson  River: 

(A)  Unit  20(A)  consists  of  that  portion 
of  Unit  20  bounded  on  the  south  by  the 
Unit  13  boundary,  bounded  on  the  east 
by  the  west  bank  of  the  Delta  River, 
bounded  on  the  north  by  the  north  bank 
of  the  Tanana  River  from  its  confluence 
with  the  Delta  River  downstream  to  its 
confluence  with  the  Nenana  River,  and 
bounded  on  the  west  by  the  east  bank 
of  the  Nenana  River; 

(B)  Unit  20(B)  consists  of  drainages 
into  the  north  bank  of  the  Tanana  River 
from  and  including  Hot  Springs  Slough 
upstream  to  and  including  the  Banner 
Creek  drainage; 


(C)  Unit  20(C)  consists  of  that  portion 
of  Unit  20  bounded  on  the  east  by  the 
cast  bank  of  the  Nenana  River  and  on 
the  north  by  the  north  bank  of  the 
Tanana  River  downstream  from  the 
Nenana  River; 

(D)  Unit  20(D)  consists  of  that  portion 
of  Unit  20  bounded  on  the  east  by  the 
east  bank  of  the  Robertson  River  and  on 
the  west  by  the  west  bank  of  the  Delta 
River,  and  drainages  into  the  north  bank 
of  the  Tanana  River  from  its  confluence 
with  the  Robertson  River  downstream 
to,  but  excluding  the  Banner  Creek 
drainage; 

(E)  Unit  20(E)  consists  of  drainages 
into  the  south  bank  of  the  Yukon  River 
upstreaiYi  from  and  including  the 
Charley  River  drainage,  and  the  Ladue 
River  drainage; 

(F)  Unit  20(F)  consists  of  the 
remainder  of  Unit  20. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  You  may  not  take  wildlife  for 
subsistence  uses  on  lands  within  Mount 


McKinley  National  Park  as  it  existed 
prior  to  December  2.  1980.  Subsistence 
uses  as  authorized  by  this  paragraph 
(k)(20)  are  permitted  in  Denali  National 
Preserve  and  lands  added  to  Denali 
National  Park  on  December  2,  1980; 

(B)  You  may  not  use  motorized 
vehicles  or  pack  animals  for  hunting 
from  Aug.  5-Aug.  25  in  the  Delta 
Controlled  Use  Area,  the  boundary  of 
which  is  defined  as:  a  line  beginning  at 
the  confluence  of  Miller  Creek  and  the 
Delta  River,  then  west  to  vertical  angle 
bench  mark  Miller,  then  west  to  include 
all  drainages  of  Augustana  Creek  and 
Black  Rapids  Glacier,  then  north  and 
east  to  include  all  drainages  of 
McGinnis  Creek  to  its  confluence  with 
the  Delta  River,  then  east  in  a  straight 
line  across  the  Delta  River  to  Mile  236.7  ■ 
Richardson  Highway,  then  north  along 
the  Richardson  Highway  to  its  junction 
with  the  Alaska  Highway,  then  east 
along  the  Alaska  Highway  to  the  west 
bank  of  the  Johnson  River,  then  south 
along  the  west  bank  of  the  Johnson 
River  and  Johnson  Glacier  to  the  head 
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of  the  Canwell  Glacier,  then  west  along 
the  north  bank  of  the  Canwell  Glacier 
and  Miller  Creek  to  the  Delta  River; 

(C)  You  may  not  use  motorized 
vehicles,  except  aircraft  and  boats,  and 
to  licensed  highway  vehicles, 
snowmobiles,  and  firearms  except  as 
provided  below  in  the  Dalton  Highway 
Corridor  Management  Area,  which 
consists  of  those  portions  of  Units  20, 
24,  25,  and  26  extending  five  miles  from 
each  side  of  the  Dalton  Highway  from 
the  Yukon  River  to  milepost  300  of  the 
Dalton  Highway.  The  use  of 
snowmiobiles  is  authorized  only  for  the 
subsistence  taking  of  wildlife  by 
residents  living  within  the  Dalton 
Highway  Corridor  Management  Area. 
You  may  use  licensed  highway  vehicles 
only  on  designated  roads  within  the 
Dalton  Highway  Corridor  Management 
Area.  Only  the  residents  of  Alatna, 
Allakaket,  Anaktuvuk  Pass,  Bettles, 
Evansville,  Stevens  Village,  and 
residents  living  within  the  Corridor  may 
use  firearms  within  the  Corridor; 

(D)  You  may  not  use  any  motorized 
vehicle  for  hunting  from  August  5- 
September  20  in  the  Glacier  Mountain 
Controlled  Use  Area,  which  consists  of 
that  portion  of  Unit  20(E)  bounded  by  a 
line  beginning  at  Mile  140  of  the  Taylor 
Highway,  then  north  along  the  highway 
to  Eagle,  then  west  along  the  cat  trail 
from  Eagle  to  Crooked  Creek,  then  from 
Crooked  Creek  southwest  along  the  west 
bank  of  Mogul  Creek  to  its  headwaters 
on  North  Peak,  then  west  across  North 
Peak  to  the  headwaters  of  Independence 
Creek,  then  southwest  along  the  west 
bank  of  Independence  Creek  to  its 
confluence  with  the  North  Fork  of  the 


Fortymile  River,  then  easterly  along  the 
south  bank  of  the  North  Fork  of  the 
Fortymile  River  to  its  confluence  with 
Champion  Creek,  then  across  the  North 
Fork  of  the  Fortymile  River  to  the  south 
bank  of  Champion  Creek  and  easterly 
along  the  south  bank  of  Champion  Creek 
to  its  confluence  with  Little  Champion 
Creek,  then  northeast  along  the  east 
bank  of  Little  Champion  Creek  to  its 
headwaters,  then  northeasterly  in  a 
direct  line  to  Mile  140  on  the  Taylor 
Highway;  however,  this  does  not 
prohibit  motorized  access  via,  or 
transportation  of  harvested  wildlife  on, 
the  Taylor  Highway  or  any  airport; 

(E)  You  may  by  permit  only  nunt 
moose  on  the  Minto  Flats  Management 
Area,  which  consists  of  that  portion  of 
Unit  20  bounded  by  the  Elliot  Highway 
beginning  at  Mile  118,  then 
northeasterly  to  Mile  96,  then  east  to  the 
Tolovana  Hotsprings  Dome,  then  east  to 
the  Winter  Cat  Trail,  then  along  the  Cat 
Trail  south  to  the  Old  Telegraph  Trail  at 
Dunbar,  then  westerly  along  the  trail  to 
a  point  where  it  joins  the  Tanana  River 
three  miles  above  Old  Minto,  then  along 
the  north  bank  of  the  Tanana  River 
(including  all  chaiuiels  and  sloughs 
except  Swan  Neck  Slough),  to  the 
confluence  of  the  Tanana  and  Tolovana 
Rivers  and  then  northerly  to  the  point 
of  beginning; 

(F)  You  may  hunt  moose  by  bow  and 
arrow  only  in  the  Fairbanks 
Management  Area,  which  consists  of  the 
Coldstream  subdivision  (SE  V*  SE  V*, 
Section  28  and  Section  33,  Township  2 
North,  Range  1  West,  Fairbanks 
Meridian)  and  that  portion  of  Unit  20(B) 
bounded  by  a  line  from  the  confluence 


of  Rosie  Creek  and  the  Tanana  River, 
northerly  along  Rosie  Creek  to  the 
divide  between  Rosie  Creek  and  Cripple 
Creek,  then  down  Cripple  Creek  to  its 
confluence  with  Ester  Creek,  then  up 
Ester  Creek  to  its  confluence  with  Ready 
Bullion  Creek,  then  up  Ready  Bullion 
Creek  to  the  summit  of  Ester  Dome,  then 
down  Sheep  Creek  to  its  confluence 
with  Coldstream  Creek,  then  easterly 
along  Coldstream  Creek  to  its 
confluence  with  First  Chance  Creek, 
then  up  First  Chance  Creek  to  Tungsten 
Hill,  then  southerly  along  Steele  Creek 
to  its  intersection  with  the  Trans-Alaska 
Pipeline,  then  southerly  along  the 
pipeline  right-of-way  to  the  Chena 
River,  then  along  the  north  bank  of  the 
Chena  River  to  the  Moose  Creek  dike, 
then  southerly  along  Moose  Creek  dike 
to  its  intersection  with  the  Tanana 
River,  and  then  westerly  along  the  north 
bank  of  the  Tanana  River  to  the  pomt  of 
beginning. 

(iii)  Unit-specific  regulations: 

(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  June  30; 

(B)  You  may  not  use  a  steel  trap,  or 
a  snare  using  cable  smaller  than  ■''/32 
inch  diameter  to  trap  wolves  in  Unit 
20(E)  during  April  and  October; 

(C)  Residents  of  Unit  20  and  21  may 
take  up  to  three  moose  per  regulatory 
year  for  the  celebration  known  as  the 
Nuchalawoyya  Potlatch.  under  the 
terms  of  a  Federal  registration  permit. 
Permits  will  be  issued  to  individuals 
only  at  the  request  of  the  Native  Village 
of  Tanana.  This  three  moose  limit  is  not 
cumulative  with  that  permitted  by  the 
State. 


Harvest  limits 


Open  Season 


HUNTING 

Black  Bear:  3  bears 

Brown  Bear: 

Unit  20(E)— 1  bear  

Unit  20-remainder — 1  t>ear  every  four  regulatory  years  

Caribou: 

Unit  20(E) — 1  bull  by  Federal  registration  permit  only;  ttie  season  will  close  when  a  combined  State/Federal  har- 
vest quota  of  1 50  for  the  Fortymile  herd  has  been  reached. 
Unit  20(F) — Tozitna  River  drainage — 1  caribou;  however,  only  bull  caribou  may  be  taken  

Unit  20(F) — south  of  the  Yukon  River— 1  caribou  

Remainder  of  Unit  20(F) — 1  bull  

Moose: 

-  Unit  20(A)— 1  antleredbull  

Unit  20(B)— that  portion  within  the  Minto  Flats  Management  Area— 1  bull  by  Federal  registration  permit  only  

Unit  20(B) — remainder — 1  antlered  bull 

Unit  20(C) — that  portion  within  Denali  National  Park  and  Preserve  west  of  the  Toklat  River,  excluding  lands  within 

Mount  McKinley  National  Park  as  it  existed  prior  to  December  2,  1980—1  antlered  bull;  however,  white-phased 

or  partial  albino  (more  than  50  percent  white)  nrxwse  may  not  be  taken. 
Unit  20(C) — remainder— 1  antlered  bull;  however,  white-phased  or  partial  albino  (rrKwe  than  50  percent  white) 

nrxmse  may  not  be  taken. 
Unit  20(E) — that  portion  within  Yukon  Charley  National  Preserve— 1  bull 


July  1-Oune  30. 

Aug.  10-Oune  30. 
Sept.  1-l^ay  31. 

Aug.  10-Sept.  30. 
Nov.  15-Feb.  28. 
Aug.  1 0-Sept.  30. 
Nov.  26-Dec.  1 0. 
Mar.  1-Mar.  15. 
Dec.  1-Dec.  31. 
Aug.  10-Sept.  30. 

Sept.  1-Sept.  20. 
Sept.  1-Sept.  20. 
Jan  10-Feb.  28. 
Sept.  1-Sept.  20. 
Sept.  1-Sept.  30. 
Nov.  15-Oec.  15. 

Sept.  1-Sept.  30. 

Aug.  20-Sept.  30. 
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Harvest  limits 


Unit  20(E)— that  portion  drained  by  the  Ladue,  Sixty-mile,  and  Forty-mile  Rivers  (all  forks)  from  Mile  9^/z  to  Mile 
145  Taylor  Highway,  including  the  Boundary  Cutoff  Road— 1  antlered  bull;  however  during  the  period  Aug  20- 
Aug.  28  only  a  bull  with  Spike/fork  antlers  may  be  taken. 

Unit  20(F)— that  portion  within  the  Dalton  Highway  Corridor  Management  Area— 1  antlered  bull  by  Federal  req- 
istration  permit  only. 

Unit  20(F)— remainder — 1  antlered  bull  

Coyote:  2  coyotes  ' 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  10  foxes;  however,  no  more  than  2  foxes  rriay  be  taken  Drior  to 
Oct.  1.  /  h- 

Hare  (Snowshoe  and  Tundra):  No  limit  

Lynx: 

Unit  20(E)— 2  lynx  

Unit  20 — remairxJer — 2  lynx  ""' 

Wolf:  10  wolves !."!!!!!."! 

Wolverine:  1  wolverine  

Grouse  (Spnjce,  Blue,  Ruffed,  and  Sharp-tailed): 

Unit  20(D)— that  portion  south  of  the  Tanana  River  and  west  of  the  Johnson  River— 15  per  day  30  in  posses- 
sion, provided  that  not  more  than  5  per  day  and  10  in  possession  are  sharp-tailed  grouse. 

Unit  20 — remainder — 15  per  day,  30  in  possession  

Ptarmigan  (Rock,  Willow,  and  White-tailed):  

Unit  20-those  portions  within  five  miles  of  Alaska  Route  5  (Taylor  Highway,  both  to  Eagle  and  the  Alaska-Can- 
ada boundary)  and  that  portion  of  Alaska  Route  4  (Richardson  Highway)  south  of  Delta  Junctior>— 20  oer  dav 
40  in  possession.  '' 

Unit  20 — remainder— 20  per  day,  40  in  possession 

TRAPPING 

Beaver: 

Unit  20(A),  20(B),  Unit  20(C),  Unit  20(E),  and  20(D)-that  portion  draining  into  the  north  bank  of  the  Tanana 
River,  including  the  islands  in  the  Tanana  River— 25  beaver. 

Remainder  of  Unit  20(D)— 15  beaver  

Unit  20(F)— 50  beaver  !""Z!1.'I!.".'"'. 

Coyote:  

Unit  20(E)— No  limit  

Remainder  Unit  20-No  limit  !"'..".".!.'!!'."^!.."!". 

Fox.  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit  "."!."!"!"! 

Lynx:  

Unit  20(A),  (B),  (D).  (E).  and  (C)  east  of  the  Teklanika  River— No  limit  .. 

Unit  20(F)  and  the  remainder  of  20(C) — No  limit  

Marten:  No  limit  ^ 

Mink  and  Weasel:  No  limit  !."".".."."..""."""!' 

Muskrat:  

Unit  20(E)— No  limit  

Unit  20 — remainder — No  limit  

Otter:  No  limit  

Wolf:  

Unit  20(E)— No  limit  

Unit  20— remainder — No  limit  !.!!.""!! 

Wolverine:  No  limit  


Open  Season 


Aug.  20-Aug.  28. 
Sept.  1-Sept.  15. 

Sept.  1-Sept.  25. 

Sept.  1-Sept.  25. 
Sept.  1-Apr.  30. 
Sept.  1-Mar.  15. 

July  1-June  30. 

Nov.  1-Jan.  31. 
Dec.  I^an.  31. 
Aug.  1 0-Apr.  30. 
Sept.  1-Mar.  31. 

Aug.  25-Mar.  31. 

Aug.  10-Mar.  31. 

Aug.  10-Mar.  31. 

Aug.  10-Apr.  30. 


Nov.  1-Apr.  15. 

Feb.  1-Apr.  15. 
Nov.  1-Apr.  15. 

Nov.  1-Feb.  28. 
Nov.  1-Mar.  31. 
Nov.  1-Feb.  28. 

Dec.  1-Feb.  15. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 

Sept.  20-June  10. 
Nov.  1-June  10. 
Nov.  1-Apr.  15. 

Oct.  1-Apr.  30. 
Nov.  1-Mar.  31. 
Nov.  1-Feb.  28. 


(21)  Unit  21.  (i)  Unit  21  consists  of 
drainages  into  the  Yukon  River 
upstream  from  Paimiut  to,  but  not 
including  the  Tozitna  River  drainage  on 
the  north  bank,  and  to,  but  not 
including  the  Tanana  River  drainage  on 
the  south  bank;  and  excluding  the 
Koyukuk  River  drainage  upstream  from 
the  Dulbi  River  drainage: 

(A)  Unit  21(A)  consists  of  the  Innoko 
River  drainage  upstream  from  and 
including  the  Iditarod  River  drainage, 
and  the  Nowitna  River  drainage 
upstream  from  the  Little  Mud  River: 

(B)  Unit  21(B)  consists  of  the  Yukon 
River  drainage  upstream  from  Ruby  and 
east  of  the  Ruby-Poorman  Road, 
downstream  from  and  excluding  the 
Tozitna  River  and  Tanana  River 
drainages,  and  excluding  the  Nowitna 
River  drainage  upstream  from  the  Little 


Mud  River,  and  excluding  the  Melozitna 
River  drainage  upstream  from  Grayling 
Creek; 

(C)  Unit  21(C)  consists  of  the 
Melozitna  River  drainage  upstream  from 
Grayling  Creek,  and  the  Dulbi  River 
drainage  upstream  from  and  including 
the  Cottonwood  Creek  drainage; 

(D)  Unit  21(D)  consists  of  the  Yukon 
River  drainage  from  and  including  the 
Blackburn  Creek  drainage  upstream  to 
Ruby,  including  the  area  west  of  the 
Ruby-Poorman  Road,  excluding  the 
Koyukuk  River  drainage  upstream  from 
the  Dulbi  River  drainage,  and  excluding 
the  Dulbi  River  drainage  upstream  from 
Cottonwood  Creek; 

(E)  Unit  21(E)  consists  of  the  Yukon 
River  drainage  from  Paimiut  upstream 
to.  but  not  including  the  Blackburn 
Creek  drainage,  and  the  Innoko  River 


drainage  downstream  from  the  Iditarod 
River  drainage. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  pubUc  land: 

(A)  The  Koyukuk  Controlled  Use 
Area,  which  consists  of  those  portions 
of  Units  21  and  24  bounded  by  a  line 
from  the  north  bank  of  the  Yukon  River 
at  Koyukuk,  then  northerly  to  the 
confluences  of  the  Honhosa  and  Kateel 
Rivers,  then  northeasterly  to  the 
confluences  of  Billy  Hawk  Creek  and 
the  Huslia  River  (65°  57'  N.  lat.,  156°  41' 
W.  long.),  then  easterly  to  the  south  end 
of  Solsmunket  Lake,  then  east  to 
Hughes,  then  south  to  Little  Indian 
River,  then  southwesterly  to  the  crest  of 
Hochandochtla  Mountain,  then 
southwest  to  the  mouth  of  Cottonwood 
Creek  then  southwest  to  Bishop  Rock, 
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then  westerly  along  the  north  bank  of 
the  Yukon  River  (including  Koyukuk 
Island)  to  the  point  of  beginning,  is 
closed  during  moose-hunting  seasons  to 
the  use  of  aircraft  for  hunting  moose, 
including  transportation  of  any  moose 
hunter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  hunter  or  moose  part  by  aircraft 
between  publicly  owned  airports  in  the 
controlled  use  area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area;  all  hunters 
on  the  Koyukuk  River  passing  the 
ADF&G  operated  check  station  at  Ella's 
Cabin  (15  miles  upstream  from  the 
Yukon  on  the  Koyukuk  River)  are 
required  to  stop  and  report  to  ADF&G 
personnel  at  the  check  station; 

(B)  The  Paradise  Controlled  Use  Area, 
which  consists  of  that  portion  of  Unit  21 
bounded  by  a  line  beginning  at  the  old 
village  of  Paimiut,  then  north  along  the 
west  bank  of  the  Yukon  River  to 
Paradise,  then  northwest  to  the  mouth 


of  Stanstrom  Creek  on  the  Bonasila 
River,  then  northeast  to  the  mouth  of  the 
Anvik  River,  then  along  the  west  bank 
of  the  Yukon  River  to  the  lower  end  of 
Eagle  Island  (approximately  45  miles 
north  of  Grayling),  then  to  the  mouth  of 
the  Iditarod  River,  then  down  the  east 
bank  of  the  Innoko  River  to  its 
confluence  with  Paimiut  Slough,  then 
south  along  the  east  bank  of  Paimiut 
Slough  to  its  mouth,  and  then  to  the  old 
village  of  Paimiut,  is  closed  during 
moose  hunting  seasons  to  the  use  of 
aircraft  for  hunting  moose,  including 
transportation  of  any  moose  hunter  or 
part  of  moose;  however,  this  does  not 
apply  to  transportation  of  a  moose 
hunter  or  part  of  moose  by  aircraft 
between  publicly  ov^ied  airports  in  the 
Controlled  Use  Area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area, 
(iii)  Unit-specific  regulations: 
(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  June  30; 


(B)  If  you  have  a  trapping  license,  you 
may  use  a  firearm  to  take  beaver  in  Unit 
21(E)  from  Apr.  l-)une  1; 

(C)  The  residents  of  Unit  20  and  21 
may  take  up  to  three  moose  per 
regulatorv'  year  for  the  celebration 
known  as  the  Nuchalawoyya  Potlatch. 
under  the  terms  of  a  Federal  registration 
permit.  Permits  will  be  issued  to 
individuals  only  at  the  request  of  the 
Native  Village  of  Tanana.  This  three 
moose  limit  is  not  cumulative  with  that 
permitted  by  the  State; 

(D)  The  residents  of  Unit  21  may  take 
up  to  three  moose  per  regulatory  year 
for  the  celebration  known  as  the  Kaltag/ 
Nulato  Stickdance,  under  the  terms  of  a 
Federal  registration  permit.  Permits  will 
be  issued  to  individuals  only  at  the 
request  of  the  Native  Village  of  Kaltag  or 
Nulato.  This  three  moose  limit  is  not 
cumulative  with  that  permitted  by  the 
State. 


Harvest  limits 


Open  season 


HUNTING 

Black  Bear:  3  bears 

Brown  Bear:  1  bear  every  four  regulatory  years  

Caribou: 

Unit  21(A)— 1  caribou  

Unit  21(B),  (C),  and  (E)— 1  caribou  

Unit  21(D) — north  of  the  Yukon  River  and  east  of  the  Koyukuk  River  1  caribou;  however,  2  additional  caribou 
may  be  taken  during  a  winter  season  to  be  announced. 

Unit  21(D) — remainder — 5  caribou  per  day;  however,  cow  caritxju  may  not  be  taken  May  16-June  30  

Moose: 

Unit  21  (A)— 1  bull 

Unit  21(B)  and  (C)— 1  antlered  bull  

Unit  21  (D) — 1  moose;  moose  may  not  be  taken  within  one-half  mile  of  the  Yukon  River  during  the  February  sea- 
son. During  the  Sept.  1-Sept.  25  season  a  State  registration  permit  is  required  within  the  Koyukuk  Controlled 
Use  Area. 
Unit  21(E) — 1  moose;  however,  only  bulls  may  be  taken  from  Aug.  20-Sept.  25;  moose  may  not  be  taken  within 
one-half  mile  of  the  Innoko  or  Yukon  River  during  the  February  season. 

Coyote:  2  coyotes  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  10  foxes;  however,  no  more  than  2  foxes  nnay  be  taken  priof  to 
Oct.  1 . 

Hare  (Snowshoe  and  Tundra):  No  limit  

Lynx:  2  lynx  

Wolf:  5  wolves  

Wolverine:  1  wolverine  

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed):  15  per  day.  30  in  possession  

Ptarmigan  (Rock,  Willow,  and  White-tailed):  20  per  day,  40  in  possession 

TRAPPING 

Beaver:  No  limit 

Coyote:  No  limit  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit  

Lynx:  No  limit 

Marten:  No  limit  

Mink  and  Weasel:  No  limit  

Muskrat:  No  limit  

Otter:  No  limit  

Wolf:  No  limit  

Wolverine:  No  limit  


July  1-June  30. 
Sept.  i-May  31. 

Aug.  10-Sept.  30. 
Dec.  10-Dec.  20. 
Aug.  10-Sept.  30. 
Aug.  10-Sept.  30. 
Winter  season  to  be  an- 

rKJunced. 
July  l^une  30. 

Aug.  20-Sept.  25. 
Nov.  1-Nov.  30. 
Sept.  5-Sept.  25. 
Sept.  1-Sept.  25. 
Feb.  1-Feb.  10. 

Aug.  20-Sept.  25. 
Feb.  1-Feb.  10. 
Sept.  1-Apr.  30. 
Sept.  1-Mar.  15. 

July  l^une  30. 
Nov.  1-Feb.  28. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  3i. 
Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 

Nov.  1-June  10. 
Nov.  1-Mar.  31. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  I^une  10. 
Nov.  I-Apr.  15. 
Nov.  l-Apr.  30. 
Nov.  1-Mar.  31. 
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(22)  Unit  22.  (i)  Unit  22  consists  of 
Bering  Sea.  Norton  Sound,  Bering  Strait. 
Chukchi  Sea,  and  Kotzebue  Sound 
drainages  from,  but  excluding,  the 
Pastolik  River  drainage  in  southern 
Norton  Sound  to,  but  not  including,  the 
Goodhope  River  drainage  in  SouLhem 
Kotzebue  Sound,  and  all  adjacent 
islands  in  the  Bering  Sea  between  the 
mouths  of  the  Goodhope  and  Pastolik 
Rivers: 

(A)  Unit  22(A)  consists  of  Norton 
Sound  drainages  from,  but  excluding. 
the  Pastolik  River  drainage  to,  and 
including,  the  Ungalik  River  drainage, 
and  Stuart  and  Besboro  Islands; 

(B)  Unit  22(B)  consists  of  Norton 
Sound  drainages  from,  but  excluding, 
the  Ungalik  River  drainage  to,  and 
including,  the  Topkok  Creek  drainage: 

(C)  Unit  22(C)  consists  of  Norton 
Sound  and  Bering  Sea  drainages  from, 
but  excluding,  the  Topkok  Creek 


drainage  to,  and  including,  the  Tisuk 
River  drainage,  and  King  and  Sledge 
Islands; 

(D)  Unit  22(D)  consists  of  that  portion 
of  Unit  22  draining  into  the  Bering  Sea 
north  of,  but  not  including,  the  Tisuk 
River  to  and  including  Cape  York,  and 
St.  Lawrence  Island; 

(E)  Unit  22(E)  consists  of  Bering  Sea. 
Bering  Strait,  Chukchi  Sea,  and 
Kotzebue  Sound  drainages  from  Cape 
York  to,  but  excluding,  the  Goodhope 
River  drainage,  and  including  Little 
Diomede  Island  and  Fairway  Rock. 

(ii)  You  may  hunt  brown  bear  by  State 
registration  permit  in  lieu  of  a  resident 
tag  in  the  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
Unit  22,  except  22(C).  those  portions  of 
Unit  23,  except  the  Baldwin  Peninsula 
north  of  the  Arctic  Circle,  Unit  24,  and 
Unit  26(A),  if  you  have  obtained  a  State 
registration  permit  prior  to  hunting. 


Aircraft  may  not  be  used  in  the 
Northwest  Alaska  Brovm  Bear 
Management  Area  in  any  manner  for 
brown  bear  hunting  under  the  authority 
of  a  brown  bear  State  registration 
permit,  including  transportation  of 
hunters,  bears,  or  parts  of  bears; 
however,  this  does  not  apply  to 
transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  owned  airports. 

(iii)  Unit-specific  regulations: 

(A)  If  you  have  a  trapping  license,  you 
may  use  a  firearm  to  take  beaver  in  Unit 
22  during  the  established  seasons; 

(B)  Coyote,  incidentally  taken  with  a 
trap  or  snare  intended  for  red  fox  or 
wolf,  may  be  used  for  subsistence 
purposes. 


Harvest  limits 


HUNTING 

Black  Bear:  3  bears 

Brown  Bear:  

Unit  22(A)— 1  bear  by  State  registration  permit  by  residents  of  Unit  22(A)  only  

Unit  22(B)— 1  bear  by  State  registration  permit  by  residents  of  Unit  22(B)  onlv 

Unit  22(C) _       ';■■■"; 

Unit  22— remainder— 1  bear  by  State  registration  permit  ."."."^!*!!!"!."."!."!1"."!!!I 

Caribou:  Unit  22(A)  and  (B)— 5  caribou  per  day;  however,  cow  caribou  may  not  t»  taken  May" Ve^une  30 

Moose:  

Unit  22(A)— 1  bull;  however,  the  period  of  Dec.  1-Jan.  31  is  restricted  to  residents  of  Unit  22(A)  only  

Unit  22(B>— 1  moose;  however,  antlerless  moose  may  be  taken  only  from  Dec.  1-Dec.  31;  no  person  may  take  a 
cow  accompanied  by  a  calf. 

Unit  22(C)— 1  antlered  bull  

Unit  22(D)— that  portion  within  the  Kuzitrin  River  drainage — 1  antlered  bull  ."!..!'.."!!!".". 

Unit  22(D)— remainder— 1  moose;  however,  antlerless  moose  may  be  taken  only  from  Dec  T-Decsf-  no  d^^^^^ 

son  may  take  a  cow  accompanied  by  a  calf.                                                                                          ' 
Unit  22(E)— 1  moose;  no  person  may  take  a  cow  accompanied  by  a  calf 
Muskox:  

Unit  22(D)-1  bull  by  Federal  registration  permit  or  State  Tier  II  permit.  Federal  public  lands  are  closed  to  the 
taking  of  muskox  except  by  Federally-qualified  subsistence  users.  Twelve  Federal  permits  may  be  issued  in 
conjunction  with  the  State  Tier  II  hunt;  the  combined  total  of  Federal  and  State  permits  will  not  exceed  36  per- 
mits. Six  Federal  permits  will  be  issued  for  National  Park  Service  lands  and  six  for  Bureau  of  Land  Manage- 


Open  season 


ment  lands 
Unit  22(E)— 1 


bull 


by  Federal  registration  permit  or  State  Tier  II  permit.  Federal  public  lands  are  closed  to  the 
taking  of  muskox  except  by  Federally-qualified  subsistence  users.  Nine  Federal  permits  may  be  issued  in  con- 
junction with  the  State  Tier  II  hunt;  the  combined  total  of  Federal  and  State  permits  will  not  exceed  18  permits 
'"'  ^^    'emainder  ^ 


Unit  22 
Beaver: 

Unit  22(A),  (B),  (D),  and(E)— 50  beaver  

Unit  22— femainder  

Coyote:  Federal  public  lands  are  closed  to  the  taking  of  coyotes 

Fox,  Arctic  (Blue  and  White  Phase):  2  foxes 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  10  foxes  ' 

Hare  (Snowshoe  and  Tundra):  No  limit  

Lynx:  2  lynx  


Marten 

Unit  22(A)  22(B)— No  limit  

Unit  22 — remainder  " 

Mink  and  Weasel:  No  limit  .".'...'!' 

Otter:  No  limit  

Wolf:  No  limit  "."^^""ZZZZZZ.Z.Z^Z. 

Wolverine:  3  wolverine  i!!."!!!"."!!."! 

Grouse  (Spruce,  Blue,  Ruffled,  and  Sharp-tailedj-Ts'pe'r  day.' Miri  "ix^sess'i'o^^ 
Ptarmigan  (Rock,  Willow,  and  White-tailed) 


Unit  22(A)  and  22(B)  east  of  and  including  the  Niukluk  River  drainage-40  per  day,  80  in  possession 
Unit  22  Remainder— 20  per  day,  40  in  possession _ «"'"" 


July  1-June  30. 

Sept.  1 -May  31. 
Sept.  1 -May  31. 
No  open  season. 
Sept.  1 -May  31. 
July  1-June  30. 

Aug.  l-SepL  30. 
Dec.  1-Jan.  31. 
Aug.  1-Jan.  31. 

Sept.  1-Sept.  14. 
Aug.  I^an.  31. 
Aug.  1-Jan.  31. 

Aug.  1-Mar.  31. 

Aug.  1-Mar.  15. 


Aug.  1-Mar.  15. 


No  open  season. 

Nov.  1-June  10. 
No  open  season. 
No  open  season. 
Sept.  1-Apr.  30. 
Nov.  1-Apr.  15. 
Sept.  1-Apr.  15. 
Nov.  1-Apr.  15. 

Nov.  1-Apr.  15. 
No  open  season. 
Nov.  1-Jan.  31. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Sept.  1-Mar.  31. 
Aug.  10-Apr.  30. 

Aug.  10-Apr.  30. 
Aug.  1 0-Apr.  30 


Federal  Register/ Vol.  63,  No.  158 /Monday,  August  17,  1998 /Proposed  Rules 


44027 


Harvest  limits 
TRAPPING 

Unit  22(A),  (B),  (D).  and  (E)— 50  t)eaver 

Unit  22(C)  

Coyote:  Federal  public  lands  are  closed  to  the  taking  of  coyotes  . 

Fox,  Arctic  (Blue  and  White  Phase):  No  limit  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit  

Lynx:  No  limit 

Marten:  No  limit  

Mink  and  Weasel:  No  limit  

Muskrat:  No  limit  

Otter:  No  limit  ....'. 

Wolf:  No  limit  

Wolverine:  No  limit  


Open  season 


Nov.  1-June  10. 
No  open  season. 
No  open  season. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15, 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Oan.  31. 
Nov.  1-June  10. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 


(23)  Unit  23.  (i)  Unit  23  consists  of 
Kotzebue  Sound,  Chukchi  Sea,  and 
Arctic  Ocean  drainages  from  euid 
including  the  Ck)odhope  River  drainage 
to  Cape  Lisbume. 

(ii)  In  the  follovsdng  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  You  may  not  use  aircraft  in  any 
manner  either  for  hunting  of  ungulates, 
bear,  wolves,  or  wolverine,  or  for 
trcmsportation  of  hunters  or  harvested 
species  in  the  Noatak  Controlled  Use 
Area,  which  consists  of  that  portion  of 
Unit  23  in  a  corridor  extending  five 
miles  on  either  side  of  the  Noatak  River 
beginning  at  the  mouth  of  the  Noatak 
River,  and  extending  upstream  to  the 
mouth  of  Sapun  Creek,  is  closed  for  the 
period  August  25-September  15.  This 


does  not  apply  to  the  transportation  of 
hunters  or  parts  of  ungulates,  bear, 
wolves,  or  wolverine  by  regularly 
scheduled  flights  to  communities  by 
carriers  that  normally  provide 
scheduled  air  service; 

(B)  You  may  hunt  browm  bear  by  State 
registration  permit  in  lieu  of  a  resident 
tag  in  the  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
Unit  22,  except  22(C),  those  portions  of 
Unit  23,  except  the  Baldwin  Peninsula 
north  of  the  Arctic  Circle,  Unit  24,  and 
Unit  26(A);  if  you  have  obtained  a  State 
registration  permit  prior  to  hunting. 
Aircraft  may  not  be  used  in  the 
Northwest  Alaska  Brown  Bear 
Management  Area  in  any  maruier  for 
brown  bear  hunting  under  the  authority 
of  a  brown  bear  State  registration 


permit,  including  transportation  of 
hunters,  bears  or  parts  of  bears; 
however,  this  does  not  apply  to 
transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  owTied  airports. 

(iii)  Unit-specific  regulations; 

(A)  You  may  take  caribou  from  a  boat 
under  power  in  Unit  23; 

(B)  You  may  take  swimming  caribou 
with  a  firearm  using  rimfire  ceirtridges; 

(C)  If  vou  have  a  trapping  license,  you 
may  take  beaver  with  a  firearm  in  all  of 
Unit  23  from  Nov.  1-Jun.  10. 


Harvest  limits 


Open  season 


HUNTING 


Black  Bear:  3  bears 

Brown  Bear: 

Unit  23 — except  the  Baldw^in  Peninsula  north  of  the  Arctic  Circle 
Unit  23 — remainder — 1  t)ear  every  four  regulatory  year 


-1  bear  by  State  registration  permit 


Caritx)u:  15  caribou  per  day;  however,  cow  caritxju  may  not  be  taken  May  16-June  30  

Sheep: 

Unit  23 — that  portion  west  of  Howard  Pass  and  the  Aniuk,  Cutler  and  Redstone  Rivers  

Unit  23 — remainder — 1  ram  with  7/8  curl  horn  or  larger  

Unit  23 — remainder — 1  sheep  

Moose: 

Unit  23 — that  portion  north  and  west  of  and  including  the  Singoalik  River  drainage,  and  all  lands  draining  into  the 

Kukpuk  and  Ipewik  Rivers — 1  moose;  no  person  may  take  a  cow  accompanied  by  a  calf. 
Unit  23 — that  portion  lying  within  the  Noatak  River  drainage — 1  moose;  however,  antlerless  moose  may  t>e  taken 
only  from  Nov.  1-Mar.  31;  no  person  may  take  a  cow  accompanied  by  a  calf. 

Unit  23 — remainder — 1  moose;  no  person  may  take  a  cow  accompanied  by  a  calf 

Muskox: 

Unit  23 — south  of  Kotzebue  Sound  and  west  of  and  including  the  Buckland  River  drainage — 1  bull  by  Federal 
registration  permit  or  State  Tier  II  permit.  Federal  public  lands  are  closed  to  the  taking  of  muskox  except  by 
Federally-qualified  subsistence  users.  Eight  Federal  permits  may  be  Issued  in  conjunction  with  the  State  Tier  II 
hunt;  the  combined  total  of  Federal  and  State  permits  will  not  exceed  1 0  permits. 

Unit  23 — remainder  

Coyote:  2  coyotes  

Fox,  Arctic  (Blue  and  White  Phase):  2  foxes 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to 
Oct  1. 

Hare:  (Snowshoe  and  Tundra)  No  limit  

Lynx:  2  lynx  

Wolf:  5  wolves 

Wolverine:  1  wolverine  

Grouse  (Spruce.  Blue,  Ruffed,  and  Sharp-tailed):  15  per  day,  30  in  possession 


July  1-June  30, 

Sept.  1-May  31. 
Sept.  1-Oct.  10 
Apr.  15-May  25 
July  1-June  30, 

No  open  season. 
Aug.  10-Sept  20. 
Oct  1-Apr.  30. 

July  1-Mar.  31. 

Aug.  1-Sept.  15. 
Oct.  1-Mar.  31. 
Aug.  1-Mar.  31. 

Aug.  1-Mar.  15. 


No  op>en  season 
Sept.  1-Apr,  30. 
Sept.  I-Apr.  30. 
Sept  1-Mar.  15. 

July  1-J.ine  30. 
Dec.  1-xJan.  15. 
Nov.  10-Mar.  31. 
Sept.  1-Mar.  31. 
Aug.  10-Apr.  30. 
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Ptarmigan  (Rock,  W;llow,  and  White-tailed):  20  per  day,  40  in  possession 

TRAPPING 

Beaver: 

Unit  23 — the  Kobuk  and  Selawik  River  drainages — 50  beaver  

Unit  23 — remainder — 30  beaver  

Coyote:  No  iimit 

Fox,  Arctic  fBI'je  and  White  Phase):  No  limit  

Fox.  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit  

Lynx:  3  lynx  

Marten:  No  limit  

Mink  and  Weasel:  No  limit  

Muskrat:  No  limit  

Otter:  No  limit  '."."'"""'.." 

Wolf:  No  limit  !.'..'..'!!"!!."".".''.'.'^!."1'!." 

Wolverine:  No  limit  


Open  season 

Aug.  10-Apr.  30. 

Nov.  1-June  10. 
Nov.  1-June  10. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Dec.  1-Jan.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Jan.  31. 
Nov.  1-June  10. 

Nov. 
Nov. 
Nov. 


1-Apr.  15. 
10-Mar.  31. 
1-Apr.  15. 


(24)  Unit  24.  (i)  Unit  24  consist.s  of  the 
Koyukuk  River  drainage  up.stream  from 
but  not  including  the  Dulbi  River 
drainage. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

[A]  You  may  not  use  motorized 
vehicles,  except  aircraft  and  boats,  and 
licensed  highway  vehicles, 
snowmobiles,  and  firearms  in  the  Dalton 
Highway  Corridor  Management  Area, 
which  consists  of  those  portions  of 
Units  20,  24,  25,  and  26  extending  five 
miles  from  each  side  of  the  Dalton 
Highway  from  the  Yukon  River  to 
milepost  300  of  the  Dalton  Highway, 
except  as  follows:  Residents  living 
within  the  Dalton  Highway  Corridor 
Management  Area  may  use 
snowmobiles  only  for  the  subsistence 
taking  of  wildlife.  You  may  use  licensed 
highway  vehicles  only  on  designated 
roads  within  the  Dalton  Highway 
Corridor  Management  Area.  The 
residents  of  Alatna.  Allakaket, 
Anaktuvuk  Pass,  Settles,  Evansville, 
Stevens  Village,  and  residents  living 
within  the  Corridor  may  use  firearms 
within  the  Corridor  is  authorized  only 
for  subsistence  taking  of  wildlife; 
(B)  You  may  not  use  aircraft  for 
hunting  moose,  including  transportation 
of  any  moose  hunter  or  moose  part  in 
the  Kanuti  Controlled  Use  .Area,  which 
consists  of  that  portion  of  Unit  24 
bounded  by  a  line  from  the  Settles  Field 
VOR  to  the  east  side  of  Fish  Creek  Lake, 
to  Old  Dummy  Lake,  to  the  south  end 


of  Lake  Todatonten  (including  all  waters 
of  these  lakes),  to  the  northernmost 
headwaters  of  Siruk  Creek,  to  the 
highest  peak  of  Double  Point  Mountain, 
then  back  to  the  Bettles  Field  VOR; 
however,  this  does  not  apply  to 
transportation  of  a  moose  hunter  or 
moose  part  by  aircraft  between  publicly 
owned  airports  in  the  controlled  use 
area  or  between  a  publicly  owned 
airport  within  the  area  and  points 
outside  the  area; 

(C)  You  may  not  use  aircraft  for 
hunting  moose,  including  transportation 
of  any  moose  hunter  or  moose  part  in 
the  Koyukuk  Controlled  Use  Area, 
which  consists  of  those  portions  of 
Units  21  and  24  bounded  by  a  line  from 
the  north  bank  of  the  Yukon  River  at 
Koyukuk,  then  northerly  to  the 
confluences  of  the  Honhosa  and  Kateel 
Rivers,  then  northeasterly  to  the 
confluences  of  Billy  Hawk  Creek  and 
the  Huslia  River  (65°  57'  N.  lat.,  156°  41' 
W.  long.),  then  easterly  to  the  south  end 
of  Solsmunket  Lake,  then  east  to 
Hughes,  then  south  to  Little  Indian 
River,  then  southwesterly  to  the  crest  of 
Hochandochtla  Mountain,  then 
southwest  to  the  mouth  of  Cottonwood 
Creek,  then  southwest  to  Bishop  Rock, 
then  westerly  along  the  north  bank  of 
the  Yukon  River  (including  Koyukuk 
Island)  to  the  point  of  beginning; 
however,  this  does  not  apply  to 
transportation  of  a  moose  hunter  or 
moose  part  by  aircraft  between  publicly 
owned  airports  in  the  controlled  use 


area  or  between  a  publicly  owned 
airport  within  the  area  and  points 
outside  the  area;  all  hunters  on  the 
Koyukuk  River  passing  the  ADF&G 
operated  check  station  at  Ella's  Cabin 
(15  miles  upstream  from  the  Yukon  on 
the  Koyukuk  River)  are  required  to  stop 
and  report  to  ADF&G  personnel  at  the 
check  station; 

(D)  You  may  hunt  brown  bear  by  State 
registration  permit  in  lieu  of  a  resident 
tag  in  the  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
Unit  22,  except  22(C),  those  portions  of 
Unit  23,  except  the  Baldwin  Peninsula 
north  of  the  Arctic  Circle,  Unit  24,  and 
Unit  26(A),  if  you  have  obtained  a  State 
registration  permit  prior  to  hunting.  You 
may  not  use  aircraft  in  the  Northwest 
Alaska  Brown  Bear  Management  Area  in 
any  manner  for  brown  bear  hunting 
under  the  authority  of  a  brown  bear 
State  registration  permit,  including 
transportation  of  hunters,  bears  or  parts 
of  bears.  However,  this  does  not  apply 
to  transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  owned  airports. 

(iii)  Unit-specific  regulations: 

(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  June  30; 

(B)  Arctic  fox,  incidentally  taken  with 
a  trap  or  snare  intended  for  red  fox,  may 
be  used  for  subsistence  purposes. 


Harvest  limits 


HUNTING 

Black  Bear:  3  bears 

Brown  Bear:  Unit  24— 1  bear  by  State  registration  permit  !.'".'".""""'"".".".'"'.''. 

Canbou: 

Unit  24— the  Kanuti  River  drainage  upstream  from  Kanuti,  Chalatna  Creek,  the  Fish  Creek  drainage  (includina 
Bonanza  Creek) — 1  bull  ^ 

Remainder  of  Unit  24—5  caribou  per  day;  however,  cow  canbou  may  not  be  taken  May  16-June  30 
Sheep:  


Open  season 


July  1-June  30. 
Sept.  1-May  31. 

Aug.  10-Sept.  30. 

July  1-June  30. 
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Harvest  limits 


Open  season 


Unit  24 — (Anaktuvuk  Pass  residents  only) — that  portion  within  the  Gates  of  the  Arctic  National  Part< — community 
harvest  quota  of  60  sheep,  no  rrwre  than  10  of  which  may  be  ewes  and  a  daily  possession  limit  of  3  sheep  per 
person  no  more  than  1  of  which  may  be  a  ewe. 
Unit  24— (excluding  Anaktuvuk  Pass  residents) — that  portion  within  the  Gates  of  the  Arctic  National  Park — 3 

sheep. 
Unit  24 — that  portion  within  the  Dalton  Highway  Corridor  f^anagement  Area;  except,  Gates  of  the  Arctic  National 
Park — 1  ram  with  Va  curl  horn  or  larger  by  Federal  registration  permit  only. 

Unit  24 — remainder — 1  ram  with  Va  curl  horn  or  larger  

tvloose: 

Unit  24 — that  portion  within  the  Koyukuk  Controlled  Use  Area — 1    moose;   however,   upstream  from  Huslia 
antlerless  moose  may  only  be  taken  during  the  periods  of  Sept.  21 -Sept.  25,  Dec.  I-Dec.  10,  and  Mar.  i- 
Mar.  10. 
Unit  24 — that  portion  that  includes  the  John  River  drainage  within  the  Gates  of  the  Arctic  National  Park— i 

moose. 
Unit  24 — the  Alatna  River  drainage  within  the  Gates  of  the  Arctic  National  Park— 1  moose;  however,  antlerless 

moose  may  be  taken  only  from  Sept.  21 -Sept.  25  and  Mar.  1-Mar.  10. 
Unit  24 — all  drainages  to  the  north  of  the  Koyukuk  River  upstream  from  and  including  the  Alatna  River  to  and  in- 
cluding the  North  Fork  of  the  Koyukuk  River,  except  those  portions  of  the  John  River  and  the  Alatna  River 
drainages  within  the  Gates  of  the  Arctic  National  Park — 1  moose;  however,  antlerless  moose  may  be  taken 
only  from  Sept.  21 -Sept.  25  arxj  f^ar.  1-Mar.  10. 
Unit  24 — that  portion  within  the  Dalton  Highway  Corridor  Management  Area;  except,  Gates  of  the  Arctic  National 

Park — 1  antlered  bull  by  Federal  registration  permit  only. 
Unit  24 — remainder — 1  antlered  bull.  Public  lands  in  the  Kanuti  Controlled  Use  Area  are  closed  to  taking  of 
moose,  except  by  eligible  rural  Alaska  residents. 

Coyote:  2  coyotes  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  10  foxes;  however,  no  more  than  2  foxes  may  be  taken  phor  to 
Oct.  1. 

Hare  (Snowshoe  and  Tundra):  No  limit  

Lynx:  2  lynx  

Wolf:  5  wolves  

Wolverine:  1  wolverine  

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed):  15  per  day,  30  in  possession  

Ptarmigan  (Rock,  Willow,  and  White-tailed):  20  per  day,  40  in  possession 

TRAPPING 

Beaver:  No  limit 

Coyote:  No  limit  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit  

Lynx:  No  limit 

Marten:  No  limit  

Mink  and  Weasel:  No  limit  

Muskrat:  No  limit  

Otter:  No  limit  

Wolf:  No  limit  

Wolverine:  No  limit  


July  15-Dec.  31. 


Aug.  1-Apr.  30. 

Aug   10-Sept.  20. 

Aug.  10-Sept.  20. 

Sept.  1-Sept.  25. 
Dec    1-Dec.  10. 
Mar.  1-Mar.  10. 
Aug.  1-Dec.  31. 

Aug.  25-Dec.  31. 
Mar.  1-Mar.  10. 
Aug.  25- Sept.  25. 
Mar.  1-Mar,  10. 


Aug.  25— Sept.  25 

Aug.  25— Sept.  25. 

Sept.  1— Apr  30. 
Sept.  1— Mar.  15. 

July  l^une  30. 
Nov.  1 — Feb.  28. 
Aug.  10 — Apr.  30. 
Sept.  1— Mar.  31. 
Aug.  10 — Apr.  30. 
Aug.  10— Apr.  30. 


Nov.  1 

Nov.  1 
Nov,  1 
Nov.  1 
Nov.  1 
Nov.  1 
Nov.  1 
Nov.  1 
Nov.  1 
Nov.  1 


—Apr.  15. 
—Mar.  31. 
—Feb.  28. 
—Feb.  28. 
—Feb.  28. 
—Feb.  28. 
— June  10. 
—Apr.  15. 
—Apr.  30. 
—Mar.  31. 


(25)  Unit  25.  (i)  Unit  25  consists  of  the 
Yukon  River  drainage  upstream  from 
but  not  including  the  Hamlin  Creek 
drainage,  and  excluding  drainages  into 
the  south  bank  of  the  Yukon  River 
upstream  from  the  Charley  River: 

(A)  Unit  25(A)  consists  of  the 
Hodzana  River  drainage  upstream  from 
the  Narrows,  the  Chandalar  River 
drainage  upstream  from  and  including 
the  East  Fork  drainage,  the  Christian 
River  drainage  upstream  from  Christian, 
the  Sheenjek  River  drainage  upstream 
from  and  including  the  Thluichohnjik 
Creek,  the  Coleen  River  drainage,  and 
the  Old  Crow  River  drainage; 

(B)  Unit  25(B)  consists  of  the  Little 
Black  River  drainage  upstream  from  but 
not  including  the  Big  Creek  drainage, 
the  Black  River  drainage  upstream  from 
and  including  the  Salmon  Fork 
drainage,  the  Porcupine  River  drainage 
upstream  from  the  confluence  of  the 
Coleen  and  Porcupine  Rivers,  and 


drainages  into  the  north  bank  of  the 
Yukon  River  upstream  from  Circle, 
including  the  islands  in  the  Yukon 
River; 

(C)  Unit  25(C)  consists  of  drainages 
into  the  south  bank  of  the  Yukon  River 
upstream  from  Circle  to  the  Subunit 
20(E)  boundary,  the  Birch  Creek 
drainage  upstream  from  the  Steese 
Highway  bridge  (milepost  147),  the 
Preacher  Creek  drainage  upstream  from 
and  including  the  Rock  Creek  drainage, 
and  the  Beaver  Creek  drainage  upstream 
from  and  including  the  Moose  Creek 
drainage; 

(D)  Unit  25(D)  consists  of  the 
remainder  of  Unit  25. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  You  may  not  use  motorized 
vehicles,  except  aircraft  and  boats,  and 
licensed  highway  vehicles, 
snowTnobiles,  and  firearms  in  the  Dalton 


Highway  Corridor  Management  Area, 
which  consists  of  those  portions  of 
Units  20,  24,  25,  and  26  extending  five 
miles  from  each  side  of  the  Dalton 
Highway  from  the  Yukon  River  to 
milepost  300  of  the  Dalton  Highway, 
except  as  follows:  Residents  living 
within  the  Dalton  Highway  Corridor 
Management  Area  may  use 
snowmobiles  only  for  the  subsistence 
taking  of  wildlife.  You  may  use  licensed 
highway  vehicles  only  on  designated 
roads  within  the  Dalton  Highway 
Corridor  Management  Area.  Residents  of 
Alatna,  Allakaket,  Anaktuvuk  Pass. 
Settles,  Evansville,  Stevens  Village,  and 
residents  living  within  the  Corridor  may 
use  firearms  within  the  Corridor; 

(B)  The  Arctic  Village  Sheep 
Management  Area  consists  cf  that 
portion  of  Unit  25(A)  nortti  and  west  of 
Arctic  Village,  which  is  bounded  on  the 
east  bv  the  East  Fork  Chandalar  River 
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beginning  at  the  confluence  of  Red 
Sheep  Creek  and  proceeding 
southwesterly  downstream  past  Arctic 
Village  to  the  confluence  with  Crow- 
Nest  Creek,  continuing  up  Crow  Nest 
Creek,  through  Portage  Lake,  to  its 
confluence  with  the  Junjik  River;  then 
down  the  Junjik  River  past  Timber  Lake 
and  a  larger  tributary,  to  a  major. 
unnamed  tributary,  northwesterly,  for 
approximately  6  miles  where  the  stream 


forks  into  2  roughly  equal  drainages;  the 
boundary  follows  the  easternmost  fork, 
proceeding  almost  due  north  to  the 
headwaters  and  intersects  the 
Continental  Divide;  the  boundary  then 
follows  the  Continental  Divide  easterly, 
through  Carter  Pass,  then  easterly  and 
northeasterly  approximately  62  miles 
along  the  divide  to  the  head  waters  of 
the  most  northerly  tributary  of  Red 
Sheep  Creek  then  follows  southerly 


along  the  divide  designating  the  eastern 
extreme  of  the  Red  Sheep  Creek 
drainage  then  to  the  confluence  of  Red 
Sheep  Creek  and  the  East  Fork 
Chandalar  River. 

(iii)  Unit-specific  regulations: 

(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  June  30; 

(B)  You  may  take  caribou  and  moose 
from  a  boat  under  power  in  Unit  25. 


Harvest  limits 


HUNTING 

Black  Bear:  3  bears 

CantXHj:  

Unit  25(A),  (B),  and  the  remainder  of  Unit  25(D)— 10  caritwu;  however,  no  more  than  5  caritxsu  may  be  trans- 
ported from  these  units  per  regulatory  year. 

Unit  25(C)— that  portion  south  and  east  of  the  Steese  Highway— 1  bull  by  Federal  registration  permit  only  the 
season  will  close  when  a  harvest  quota  for  the  Fortymile  herd  has  been  reached.  The  harvest  quota  will  be  de- 
termined by  the  Board  after  consultation  with  ADF&G  and  announced  before  the  season  opening 

25(C)— that  portion  north  and  west  of  the  Steese  Highway— 1  caribou;  however,  only  bull  caribou  may  be  taken 
dunng  the  Aug.  10-Sept.  20  season.  During  the  winter  season,  caribou  may  be  taken  only  with  a  Federal  rea- 
istration  permit. 

Unit  25(D)— that  portion  of  Unit  25(D)  drained  by  the  west  fork  of  the  Dall  River  west  of  150°  W.  long.— 1  bull  

Sheep: 

Unit  25(A)— that  portion  within  the  Dalton  Highway  Corridor  (Management  Area  

Units  25(A)— Arctic  Village  Sheep  Management  Area— 2  rams  by  Federal  registration  permit  only    PutDlic  lands 
are  closed  to  the  taking  of  sheep  except  by  rural  Alaska  residents  of  Arctic  Village,  Venetie    Fort  Yukon 
Kaktovik,  and  Chalkytsik  during  seasons  identified  above. 
Unit  25(A)— remainder— 3  sheep  by  Federal  registration  permit  only  . 

Moose:  

Unit  25(A)— 1  antlered  bull  

Unit  25(B)— that  portion  within  Yukon  Charley  National  Preserve— 1  bull 

Unit  25(B)— that  portion  within  the  Porcupine  River  drainage  upstream  from,  but  exciudinq  the  Coi^^^^^^ 
drainage — 1  antlered  bull. 

Unit  25(B)— that  portion,  other  than  Yukon  Charley  National  Preserve,  draining  into  the  north  bank  of  the  Yukon 
River  upstream  from  and  including  the  Kandik  River  drainage,  including  the  islands  in  the  Yukon  River— 1  ant- 
lered bull. 

Unit  25(B) — remainder— 1  antlered  bull 

Unit  25(C)— 1  antlered  bull  

Unit  25(D)(West)— that  portion  lying  west  of  a  line  extending  from  the  Unit  25(D)  boundary  on  Preacher  Creek 
then  downstream  along  Preacher  Creek,  Birch  Creek  and  Lower  Mouth  Birch  Creek  to  the  Yukon  River  ther^ 
downstream  along  the  north  bank  of  the  Yukon  River  (including  islands)  to  the  confluence  of  the  Hadweenzik 
River,  then  upstream  along  the  west  bank  of  the  Hadweenzik  River  to  the  confluence  of  Forty  and  One-Half 
Mile  Creek,  then  upstream  along  Forty  and  One-Half  Mile  Creek  to  Nelson  Mountain  on  the  Unit  25(D)  bound- 
ary--l  bull  by  a  Federal  registration  permit.  Alternate  permits  allowing  for  designated  hunters  are  available  to 
qualified  applicants  who  reside  in  Beaver,  Birch  Creek,  or  Stevens  Village.  Moose  hunting  on  public  land  in  this 
portion  of  Unit  25(D)(West)  is  closed  at  all  times  except  for  residents  of  Beaver,  Birch  Creek  and  Stevens  Vil- 
lage dunng  seasons  identified  above.  The  moose  season  will  be  closed  when  30  moose  have  been  harvested 
in  the  entirety  of  Unit  25(D)(West). 

Unit  25(D) — remainder— 1  antlered  moose  

Beaver: 

Unit  25,  excluding  Unit  25(C)— 1  beaver  per  day;  1  in  possession 

Unit  25(C) _  ;"""■; 

Coyote:  2  coyotes  _"^^ 

Fox,^Red  (including  Cross,  Black  and  Silver  Phases);'lb''foxes;'however,''no  more  than  2''^^ 

Hare  (Snowshoe  and  Tundra):  No  limit  

Lynx:  

Unit  25(C)— 2  lynx  

Unit  25— remainder — 2  lynx  

Wolf:  

Unit  25(A)— No  limit  

Remainder  of  Unit  25—1 0  wolves  !."."!!I!^"!."!..!."^I!." 

Wolvenne:  1  wolverine  "'."!."' 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed):  

Unit  25(C)— 15  per  day,  30  in  possession  

Unit  25 — remainder— 15  per  day,  30  in  possession 

Ptarmigan  (Rock,  Willow,  and  White-tailed):  


Open  season 


July  1-June  30. 

July  1-Apr.  30. 

Aug.  1 0-Sept.  30. 
Nov.  15-Feb.  28. 

Aug.  10-Sept.  20. 
Feb.  15-Mar.  15. 

Aug.  10-Sept.  30. 
Dec.  1-Dec.  31. 

No  open  season. 
Aug.  10-Apr.  30. 

Aug.  10-Apr.  30. 

Aug.  25-Sept.  25. 
Dec.  1-Dec.  10. 
Aug.  20-Sept.  30. 
Aug.  25-Sept.  30. 
Dec.  1-Dec.  10. 
Sept.  5-Sept.  30. 
Dec.  1-Dec.  15. 

Aug.  25-Sept.  25. 
Dec.  1-Dec.  15. 
Sept.  1-Sept.  15. 
Aug.  25-Feb.  28. 


Aug.  25-Sept.  25. 
Dec.  1-Dec.  20. 

Apr.  16-Oct.  31. 
No  open  season. 
Sept.  1-Apr.  30. 
Sept.  1-Mar.  15. 

July  1-June  30. 

Dec.  1-Jan.  31. 
Nov.  1-Feb.  28. 

Aug.  1 0-Apr.  30. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 

Aug.  10-Mar.  31. 
Aug.  1 0-Apr.  30. 
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Harvest  limits 


Unit  25(C) — those  portions  within  5  miles  of  Route  6  (Steese  Highway)- 
Unit  2&— remainder — 20  per  day,  40  in  possession 

TRAPPING 

Beaver: 

Unit  25(C)— 25  beaver  

Unit  25— remainder — 50  beaver  

Coyote:  No  limit  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit  

Lynx:  No  limit 

Marten:  No  limit  

Mink  and  Weasel:  No  limit  

Muskrat:  No  limit  

Otter:  No  limit  

Wolf:  No  limit  

Wolverine: 

Unit  25(C)— No  limit  

Unit  25 — remainder — No  limit  


-20  per  day.  40  in  possession  /.. 


Open  season 

Aug. 

10-Mar,  31. 

Aug. 

10-Apr.  30. 

Nov. 

1-Apr.  15. 

Nov. 

1-Apr,  15. 

Nov. 

1-Mar.  31. 

Nov. 

1-Feb.  28. 

Nov. 

1-Feb.  28. 

Nov. 

1-Feb.  28. 

Nov. 

1-Feb.  28. 

Nov. 

1-June  10. 

Nov. 

1-Apr.  15. 

Nov. 

1-Mar.  31. 

Nov. 

1-Feb.  28. 

Nov. 

1-Mar.  31 

(26)  Unit  26.  (i)  Unit  26  consists  of 
Arctic  Ocean  drainages  between  Cape 
Lisbume  and  the  Alaska-Canada  border 
including  the  Firth  River  drainage 
within  Alaska: 

(A)  Unit  26(A)  consists  of  that  portion 
of  Unit  26  lying  west  of  the  ItkiUik  River 
drainage  and  west  of  the  east  bank  of  the 
Colville  River  between  the  mouth  of  the 
Itkillik  River  and  the  Arctic  Ocean; 

(B)  Unit  26(B)  consists  of  that  portion 
of  Unit  26  east  of  Unit  26(A),  west  of  the 
west  bank  of  the  Canning  River  and 
west  of  the  west  bank  of  the  Marsh  Fork 
of  the  Caiuiing  River; 

(C)  Unit  26(C)  consists  of  the 
remainder  of  Unit  26. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  You  may  not  use  aircraft  in  any 
manner  for  moose  hunting,  including 
transportation  of  moose  hunters  or  pEirts 
of  moose  from  Aug.  1-Aug.  31  and  from 
Jan.  1-Mar.  31  in  Unit  26(A).  No  hunter 
may  take  or  transport  a  moose,  or  part 
of  a  moose  in  Unit  26(A)  after  having 
been  transported  by  aircraft  into  the 
unit.  However,  this  does  not  apply  to 
transportation  of  moose  hunters  or 
moose  parts  by  regularly  scheduled 
flights  to  and  between  villages  by 
carriers  that  normally  provide 
scheduled  service  to  this  area,  nor  does 


it  apply  to  transportation  by  aircraft  to 
or  between  publicly  owned  airports: 

(B)  You  may  not  use  motorized 
vehicles,  except  aircraft  and  boats,  and 
licensed  highway  vehicles, 
snowmobiles,  and  firearms  in  the  Dalton 
Highway  Corridor  Management  Area, 
which  consists  of  those  portions  of 
Units  20,  24,  25,  and  26  extending  five 
miles  from  each  side  of  the  Dalton 
Highway  from  the  Yukon  River  to 
milepost  300  of  the  Dalton  Highway, 
except  as  follows:  Residents  living 
within  the  Dalton  Highway  Corridor 
Management  Area  may  use 
snowmobiles  only  for  the  subsistence 
taking  of  wildlife.  You  may  use  licensed 
highway  vehicles  only  on  designated 
roads  within  the  Dalton  Highway 
Corridor  Management  Area.  The 
residents  of  Alatna,  Allakaket, 
Anaktuvuk  Pass,  Settles,  Evansville, 
Stevens  Village,  and  residents  living 
within  the  Corridor  may  use  firearms 
within  the  Corridor; 

(C)  You  may  hunt  brown  bear  by  State 
registration  permit  in  lieu  of  a  resident 
tag  in  the  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
Unit  22,  except  22(C),  those  portions  of 
Unit  23,  except  the  Baldwin  Peninsula 
north  of  the  Arctic  Circle,  Unit  24,  and 
Unit  26(A),  if  you  have  obtained  a  State 
registration  permit  prior  to  hunting.  You 


mav  not  use  aircraft  in  the  Northwest 
Alaska  Brown  Bear  Management  Area  in 
any  manner  for  brown  bear  hunting 
under  the  authority  of  a  brown  bear 
State  registration  permit,  including 
transportation  of  hunters,  bears  or  parts 
of  bears.  However,  this  does  not  apply 
to  transportation  of  bear  hunters  or  bear 
parts  by  regularlv  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  owned  airports. 

(iii)  Unit-specific  regulations: 

(A)  You  may  take  caribou  from  a  boat 
under  power  in  Unit  26; 

(B)  You  may  take  swimming  caribou 
with  a  firearm  using  rimfire  cartridges; 

(C)  In  Kaktovik,  a  Federally-qualified 
subsistence  user  (recipient)  may 
designate  another  Federally-qualified 
subsistence  user  to  take  sheep  on  his  or 
her  behalf  unless  the  recipient  is  a 
member  of  a  community  operating 
under  a  community  harvest  system.  The 
designated  hunter  must  obtain  a 
designated  hunter  permit  and  must 
return  a  completed  harvest  report.  The 
designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


Open  season 


HUNTING 

Black  Bear:  3  bears 

Brown  Bear: 

Unit  26(A) — 1  bear  by  State  registration  permit  

Unit  26(B)  and  (C)— 1  bear 

Caribou: 

Unit  26(A) — 10  caribou  per  day;  however,  cow  caribou  may  not  be  taken  May  16-June  30.  Federal  lands  south 
of  the  Colville  River  and  east  of  the  Killik  River  are  closed  to  the  taking  of  caribou  by  non-Federally  qualified 
subsistence  users  from  Aug.  1 — Sept.  30. 

Unit  26(B) — 10  caribou  per  day;  however,  cow  caribou  may  b>e  taken  only  from  Oct.  1-Apr.  30 

Unit  26(C)— 10  caribiou  per  day 


July  1-June  30. 

Sept.  1-May  31. 
Sept.  1-May  31. 

July  l^une  30. 


July  l^une  30. 
July  1-Apr.  30. 
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Harvest  limits 

Not  more  than  5  caribou  per  regulatory  year  may  be  transported  from  Unit  26  except  to  the  community  of 
Anaktuvuk  Pass.. 
Sheep: 

Unit  26(A)  and  (B)— (Anaktuvuk  Pass  residents  only)— that  portion  within  the  Gates  of  the  Arctic  National  Park- 
community  harvest  quota  of  60  sheep,  no  more  than  1 0  of  which  may  be  ewes  and  a  daily  possession  limit  of 
3  sheep  per  person  no  more  than  1  of  which  may  be  a  ewe. 

Unit  26(A)— (excluding  Anaktuvuk  Pass  residents)— those  portions  within  the  Gates  of  the  Arctic  National  Park— 
3  sheep. 

Unit  26(A)— that  portion  west  of  Howard  Pass  and  the  Etivluk  River 

Unit  26(B)— that  portion  within  the  Dalton  Highway  Corridor  Management  Area— 1  ram  with  7/8  curl  horn  or  larg- 
er by  Federal  registration  permit  only. 

Unit  26(A)— remainder  and  26(B)— remainder— including  the  Gates  of  the  Arctic  National  Preserve— 1  ram  with 

7/8  curl  horn  or  larger. 
Unit  26(C)— a3  sheep  per  regulatory  year;  the  Aug.  10-Sept.  20  season  is  restricted  to  1  ram  with  7/8  curl  horn 
or  larger.  A  Federal  registration  permit  is  required  for  the  Oct.  1-Apr.  30  season. 
Moose: 

Unit  26(A)— that  portion  of  the  Colville  River  drainage  downstream  from  the  mouth  of  the  Anaktuvuk  River — 1 
bull.  Federal  public  lands  are  closed  to  the  taking  of  moose  by  non-  Federally  qualified  subsistence  users. 

Unit  26 — remainder  

Muskox:  Unit  26(C)— 1  muskox  by  Federal  registration  permit  only;  12  permits  for  bulls  and  3  permits  for  cows  may 
be  issued  to  rural  Alaska  residents  of  the  village  of  Kaktovik  only.  Public  lands  are  closed  to  the  taking  of  muskox 
except  by  rural  Alaska  residents  of  the  village  of  Kaktovik  during  open  seasons 

Coyote:  2  coyotes  

Fox,  Arctic  (Blue  and  White  Phase):  2  foxes  '..!!"!!!'"'!!!!!.!!!!!!!!!!!!!"!!. 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

Unit  26(A)  and  (B)— 10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to  Oct   1 

Unit  26(C)— 10  foxes  [      ZZ"'Z 

Hare  (Snowshoe  and  Tundra):  No  limit  ^H"..".'!...".!^. 

Lynx:  2  lynx  

Wolf:  15  wolves  " 

Wolverine:  5  wolverine 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-taiied):  15  per  day,  30  in  possession  !""'1"1". 

Ptarmigan  (Rock,  Willow,  and  White-tailed):  20  per  day,  40  in  possession '.^'^!.!!^^!!'''!^^".r.!!!^!"."."!!!^." 

TRAPPING 

Coyote:  No  limit 

Fox,  Arctic  (Blue  and  White  Phase):  No  limit  ^l.!..^^^^^.^l!.!."!!!^!^"l".".'."."." 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit  !!!!."!!"."."."."'"'" 

Lynx:  No  limit '' 

Marten:  No  limit  "^ 

Mink  and  Weasel:  No  limit  ^'!''!!^!'"!!'!"'!! 

Muskrat:  No  limit  

Otter:  No  limit  !..!^!!!!!!!!!'!!!!!"!!!!'! 

Wolf:  No  limit  ^''^'!!!"'"!''"!!!!^!!""!"!!!!!!!!!!!! 

Wolverine:  No  limit  


Open  season 


July  15-Dec.  31. 


Aug.  1-Apr.  30. 

No  open  season. 
Aug.  1 0-Sept.  20. 

Aug.  10-Sepf.  20. 

Aug.  10-Sept.  20. 
Oct.  1-Apr.  30. 

Aug.  1-31. 

No  open  season. 
Sept.  15-Mar.  31. 


Sept.  1-Apr.  30. 
Sept.  1-Apr.  30. 

Sept.  1— Mar.  15. 
Nov.  1-Apr.  15. 
July  1->June  30. 
Nov.  1-Apr.  15. 
Aug.  10-Apr.  30. 
SepL  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 

Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Jan.  31. 
Nov.  1->June  10. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  30. 
Nov.  1-Apr.  15. 


Dated:  fuly  23,  1998. 

lames  A.  Caplan, 

Acting  Regional  Forester,  USDA— Forest 
Service. 

Dated:  July  22,  1998. 
Thomas  H.  Boyd, 

Acting  Chair.  Federal  Subsistence  Board. 
IFR  Doc.  98-21782  Filed  8-14-98:  8:45  am] 
BILLING  CODE  3410-11-P;  4310-S5-P 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Draft  Report  to  Congress  on  the  Costs 
and  Benefits  of  Federal  Regulations 

AGENCY:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Office  of  Management 
and  Budget  (OMB)  requests  comments 
on  the  attached  draft  report  to  Congress 
on  the  costs  and  benefits  of  Federal 
regulations.  The  draft  report  is  divided 
into  an  introduction  and  four  chapters. 
The  introduction  sets  the  context  and 
provides  the  background  for  the  next 
four  chapters.  Chapter  I  presents  OMB's 
best  estimate  of  the  total  costs  and 
benefits  of  Federal  regulatory  programs 
and  discusses  several  retrospective 
studies  of  specific  regulatory  programs 
to  gain  insight  on  how  actual  costs  and 
benefits  of  regulations  may  differ  from 
the  effects  predicted  prior  to  regulation. 
Chapter  II  provides  data  on  the  costs 
and  benefits  of  each  of  the  economically 
significant  regulations  reviewed  by 
OMB  under  Executive  Order  12866  in 
the  last  year.  Chapter  III  provides 
additional  data  on  the  costs  and  benefits 
of  the  economically  significant 
regulations  reviewed  by  OMB  from 
April  1.  1995  through  March  31,  1998. 
Chapter  IV  discusses  how  OMB 
implemented  last  year's 
recommendations  and  presents  the 
Administration's  proposal  to  restructure 
and  deregulate  the  electricity  sector. 
DATES:  To  ensure  consideration  of 
comments  as  OMB  prepares  this  draft 
report  for  submission  to  Congress  on  or 
before  September  30,  1998,  comments 
must  be  in  writing  and  received  by  OMB 
no  later  than  September  16,  1998. 
ADDRESSES:  Comments  on  this  draft 
report  should  be  addressed  to  John  F. 
Morrall  III,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  NEOB,  Room 
10235,  725  17th  Street,  NW.. 
Washington,  DC  20503. 

Comments  may  also  be  submitted  by 
facsimile  to  (202)  395-6974,  or  by 
electronic  mail  to 

MORRALL_I@Al.EOP.GOV.  (Please 
note  that  the  "1"  in  "Al"  is  the  number 
one  and  not  the  letter  "1".)  Be  sure  to 
include  your  name  and  complete  postal 
mailing  address  in  the  comments  sent 
by  electronic  mail.  If  you  submit 
comments  by  facsimile  or  electronic 
mail,  please  do  not  submit  them  by 
regular  mail  also. 

Electronic  availability  and  addresses: 
This  Federal  Register  notice  is  available 


electronically  from  the  OMB  homepage 
on  the  World  Wide  Web:  http:// 
www.whitehouse.gov/WH/EOP/OMB/ 
html/fedreg.html. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Morrall  III,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  NEOB,  Room 
10235,  725  17th  Street.  NW., 
Washington,  DC  20503.  Telephone: 
(202) 395-7316. 

SUPPLEMENTARY  INFORMATION:  Congress 
directed  OMB  to  prepare  a  report  to 
Congress  on  the  costs  and  benefits  of 
Federal  regulations.  Specifically,  under 
section  625  of  the  Treasury  and 
Government  Appropriations  Act,  1998 
(Pub.  L.  105-61),  the  Director  of  OMB  is 
to  submit  to  Congress,  no  later  than 
September  30,  1998,  a  report  that,  in 
summary,  provides  (1)  estimates  of  the 
total  annual  costs  and  benefits  of 
Federal  regulatory  programs.  (2) 
estimates  of  the  costs  and  benefits  of 
each  rule  that  is  likely  to  have  a  gross 
annual  effect  on  the  economy  of 
SlOO.000,000  or  more  in  increased  costs, 

(3)  an  assessment  of  the  direct  and 
indirect  impacts  of  Federal  rules,  and 

(4)  recommendations  from  OMB  and  a 
description  of  significant  public 
comments  to  reform  or  eliminate  any 
Federal  regulatory  program  that  is 
inefficient,  ineffective,  or  is  not  a  sound 
use  of  the  Nation's  resources. 

The  attached  document  is  a  draft  of 
this  report  to  Congress.  OMB  is  to 
provide  public  notice  and  an 
opportunity  to  comment  on  the  report 
before  it  is  submitted  to  Congress  no 
later  than  September  30,  1998. 

Issues  for  Conunent 

Accordingly.  OMB  seeks  comment  on 
all  aspects  of  the  attached  draft  report, 
particularly  comments  and  suggestions 
pertaining  to  the  following: 

•  The  validity  and  reliability  of  our 
new  estimates  of  the  costs  and  benefits 
of  regulations  in  the  aggregate,  as  well 
as  by  regulatory  program  or  program 
element; 

•  Our  discussion  of  the 
methodological  problems  of  estimating 
the  costs  and  benefits  of  existing  rules, 
e.g..  the  baseline  and  comparability 
problems  and  complications  introduced 
by  using  prospective  studies  to  evaluate 
existing  programs;  and  difficulties 
reconciling  quantitative  and  qualitative 
estimates  of  costs  and  benefits; 

•  Our  review  of  several  case  studies 
of  the  costs  and  benefits  of  existing 
regulations  and  the  lessons  we  draw 
from  them; 

•  Any  additional  studies  that  might 
provide  reliable  estimates  or 
assessments  of  the  annual  costs  and 


benefits,  or  direct  and  indirect  effects  on 
the  private  sector.  State  and  local 
government,  and  the  Federal 
Government,  of  regulation  in  the 
aggregate  or  of  the  individual 
regulations  that  we  discuss; 

•  Our  approach  to  estimating  the 
costs  and  benefits  of  the  individual 
regulations  issued  between  April  1, 
1995,  and  March  31,  1998,  that  we 
discuss,  and; 

•  Programs  or  program  elements  on 
which  there  is  objective  and  verifiable 
information  that  would  lead  to  a 
conclusion  that  such  programs  are 
inefficient  or  ineffective  and  should  be 
ehminated  or  reformed. 

Bruce  McConnell, 

Acting  Administrator,  Office  of  Information 
and  Regulatory  Affairs. 

Drafl  Report  to  Congress  on  the  Costs 
and  Benefits  of  Federal  Regulations 

Introduction 

The  Office  of  Management  and  Budget 
issued  its  first  report  to  Congress  on  the 
costs  and  benefits  of  Federal  regulations 
on  September  30,  1997.  Section  625  of 
the  Treasury  and  Government 
Appropriations  Act,  1998  (P.L.  105-61) 
directs  OMB  to  issue  a  second 
regulatory  accounting  report.  The 
requirements  of  the  report  are  the  same 
as  those  of  last  year.  Section  625(a) 
directs  the  Director  of  the  Office  of 
Management  and  Budget  to  submit  to 
Congress,  no  later  than  September  30, 
1998,  a  report  that  provides: 

"(1)  Estimates  of  the  total  annual  costs  and 
benefits  of  Federal  regulatory  programs, 
including  quantitative  and  non-quantitative 
measures  of  regulatory  costs  and  benefits; 

"(2)  Estimates  of  the  costs  and  benefits 
(including  quantitative  and  non-quantitative 
measures)  of  each  rule  that  is  likely  to  have 
a  gross  annual  effect  on  the  economy  of 
SIOO.OOO.OOO  or  more  in  increased  costs: 

"(3)  An  assessment  of  the  direct  and 
indirect  impacts  of  Federal  rules  on  the 
private  sector,  State  and  local  government, 
and  the  Federal  Government;  and 

"(4)  Recommendations  from  the  Director 
and  a  description  of  significant  public 
comments  to  reform  or  eliminate  any  Federal 
regulatory  program  or  program  element  that 
is  inefficient,  ineffective,  or  is  not  a  sound 
use  of  the  Nation's  resources." 

In  last  year's  report  we  indicated  that 
a  complete  accounting  of  total  costs  and 
benefits  of  Federal  regulation  was  a 
difficult  undertaking.  The  1997  report 
was  our  effort  to  begin  an  incremental 
process  which  we  believe  will  lead  to 
improved  information  on  the  effects  of 
regulations,  and  will  help  solve  the 
many  methodological  problems 
associated  with  this  exercise.  This  year's 
report  builds  on  last  year's  work.  In 
particular,  we  have  additional  data  to 
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supplement  our  discussion  of  the 
aggregate  costs  and  benefits  of 
regulation  and  expand  our  database  of 
costs  and  benefits  of  individual,  major 
rules  from  one  year  (1997)  to  three  years 
(1996  to  1998).  In  addition,  we  have 
more  experience  in  dealing  urith  the 
methodological  problems. 

One  fact  nas  not  changed  since  the 
first  report.  There  are  still  enormous 
data  gaps  in  the  information  available 
on  regulatory  benefits  and  costs. 
Although  accurate  data  is  still  sparse 
and  agreed-upon  methods  for  estimating 
many  effects  are  still  lacking,  we  have 
made  significemt  progress  in  improving 
these  estimates,  especially  for  the  major 
rules  of  the  last  three  years.  As  we 
stated  last  year,  explicitly  quantifying 
and  monetizing  benefits  and  costs 
significantly  enhances  our  ability  to 
compare  alternative  approaches  to 
achieving  regulatory  goals,  ultimately 
producing  more  benefits  with  fewer 
costs.  President  Clinton's  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  recognizes  and  incorporates 
this  principle,  requiring  agencies  to 
quantify  both  costs  and  benefits  to  the 
best  of  their  ability  and  to  the  extent 
permitted  by  law.  We  continue  to 
recognize  that  significant  regulatory 
costs  and  benefits  may  not  be 
quantifiable,  but  may  have  to  be 
described  in  qualitative  terms.  All 
information,  both  qualitative  and 
quantitative,  contributes  to  our 
understanding  of  the  effects  of 
regulation. 

This  year's  report  presents  new 
information  on  both  the  total  costs  and 
benefits  of  regulation  and  the  costs  and 
benefits  of  major  individual  regulations. 
We  hope  to  continue  this  important 
dialogue  to  improve  our  knowledge 
about  the  effects  of  regulation  on  the 
public,  the  economy,  and  American 
society. 

This  document  is  a  draft  of  our  report. 
Section  625(b)  requires  the  Director  of 
OMB  to  provide  public  notice  and  an 
opportunity  to  comment  on  the  report 
before  it  is  submitted  to  Congress  at  the 
end  of  September  1998.  Furthermore, 
the  final  report  is  to  contain  a 
description  of  significant  public 
comments.  Accordingly,  we  seek 
comments  on  all  aspects  of  this 
document,  but  in  particular  are 
interested  in  comments  and  suggestions 
pertaining  to  the  following: 

•  The  validity  and  reliability  of  our 
new  estimates  of  the  costs  and  benefits 
of  regulations  in  the  aggregate,  as  well 
as  by  regulatory  program  or  program 
element; 

•  Our  discussion  of  the 
methodological  problems  of  estimating 
the  costs  and  benefits  of  existing  rules, 


e.g..  the  baseline  and  comparability 
problems  and  complications  introduced 
by  using  prospective  studies  to  evaluate 
existing  programs; 

•  Oiu  review  of  several  case  studies 
of  the  costs  and  benefits  of  existing 
regulations  and  the  lessons  we  draw 
from  them; 

•  Any  additional  studies  that  might 
provide  reliable  estimates  or 
assessments  of  the  aimual  costs  and 
benefits,  or  direct  and  indirect  effects  on 
the  private  sector.  State  and  local 
government,  and  the  Federal 
Government,  of  regulation  in  the 
aggregate  or  of  the  individual 
regulations  that  we  discuss; 

•  Our  approach  to  estimating  the 
costs  and  benefits  of  the  individual 
regulations  issued  between  April  1, 
1995,  and  March  31,  1998,  that  we 
discuss;  and 

•  Programs  or  program  elements  on 
which  there  is  objective  and  verifiable 
information  that  would  lead  to  a 
conclusion  that  such  programs  are 
inefficient  or  ineffective  and  should  be 
eliminated  or  reformed. 

All  comments  received  will  be  carefully 
considered  in  preparing  the  final  report 
that  will  be  submitted  to  Congress. 

The  draft  report  is  divided  into  four 
chapters.  In  accordance  with  section 
625(a)(1),  chapter  I  presents  our  best 
estimate  of  the  total  costs  and  benefits 
of  Federal  regulation.  It  builds  on 
chapter  II  of  last  year's  report  presenting 
updated  and  more  detailed  estimates  of 
the  total  eumual  costs  and  benefits  of 
major  Federal  regulatory  programs. '  In 
particular,  this  year  we  present  more 
categories  of  regulatory  costs  and 
benefits  than  last  year  and  use  our  own 
estimates  based  on  agency  data  of  costs 
and  benefits  of  individual  rules  issued 
over  the  last  three  years  (April  1,  1995 
to  March  31,  1998)  to  update  the 
aggregate  estimates.  We  also  chose  this 
year  to  provide  ranges  of  costs  and 
benefits  rather  than  point  estimates  to 
emphasize  the  uncertainty  embodied  in 
the  estimates. 

As  we  did  last  year,  we  use  the  study 
by  Hahn  and  Hird  (1991)  for  the  costs 
and  benefits  of  regulations  as  of  1988, 
supplemented  by  an  Environmental 
Protection  Agency  (EPA)  Cost  of  a  Clean 
Environment  report  to  Congress  (1990). 
We  also  use  a  new  (1997)  retrospective 


'  Chapter  I  of  last  year's  report  discussed  the  role 
of  economic  analysis  in  regulatory  reform.  We 
discussed  the  growth  and  nature  of  regulation,  the 
development  of  the  U.S.  regulatory  analysis  and 
review  program  and  the  basic  principles  that  should 
be  used  in  assessing  regulatory  costs  and  benefits. 
We  did  not  repeat  that  discussion  this  year  but  it 
is  still  useful  for  understanding  the  context  of  this 
year's  report.  (See  OMB  1997  or  http:// 
www.whitehouse.gov/WH/EOP/OMB/html/ 
rcongress.htm). 


EPA  report  to  Congress  (The  Benefits 
and  Costs  of  the  Clean  Air  Act,  1970  to 
1990).  Because  there  are  no  studies 
comparable  to  the  Hahn  and  Hird  or  the 
EPA  retrospective  studies  for  the 
regulations  issued  after  1988, ^  we  use 
information  about  costs  and  benefits 
from  agency  prospective  regulatory 
impact  analyses  (RIAs)  to  account  for 
the  major  regulations  that  have  been 
issued  since  1988.  In  almost  all  cases, 
the  RIAs  have  been  subject  to  notice  and 
comment  and  have  been  reviewed  by 
OMB.  This  year  we  have  systematically 
started  to  improve  the  consistency  of  the 
agency  estimates  and  to  show 
monetized  estimates  of  benefits  where 
appropriate  and  feasible.  We  have 
completed  this  analysis  for  the  last  three 
years  and  plan  to  complete  additional 
years  in  the  future. 

The  new  estimates  range  from  $170 
billion  to  $224  billion  in  annual  costs 
and  $258  biUion  to  about  $3.55  trillion 
in  annual  benefits  for  social,  i.e..  health, 
safety,  and  environmental  regulation. 
Using  the  ranges  to  reflect  the 
substantial  uncertainty  in  the  estimates, 
quantified  (and  monetized)  net  benefits 
could  be  as  low  as  $34  billion,  or  as  high 
as  $3.38  trillion.  The  main  reason  why 
these  estimates  are  different  from  last 
year,  especially  on  the  upper  end  of  the 
range  of  benefits,  is  that  we  have 
incorporated  retrospective  estimates 
from  a  recent  EPA  report  on  the  benefits 
and  costs  of  the  Clean  Air  Act.  This 
report,  discussed  in  detail  in  chapter  I. 
estimates  the  benefits  of  the  Clean  Air 
Act  at  up  to  $3.2  trillion.  Three  new 
regulations  also  included  in  the 
estimates  (EPA's  revised  particulate 
matter  and  ozone  primary  National 
Ambient  Air  Quality  Standards  and 
OSHA's  respirator  rule)  are  estimated 
(using  midpoints)  to  provide 
approximately  $35  billion  in  benefits 
per  year.  While  this  information  is 
useful,  we  still  believe  that  the 
limitations  of  these  estimates  for  use  in 
making  recommendations  about 
reforming  or  eliminating  regulatory 
programs  are  severe.  Aggregate 
estimates  of  the  costs  and  benefits  of 
regulation  offer  Uttle  guidance  on  how 
to  improve  the  efficiency,  effectiveness, 
or  soimdness  of  the  existing  body  of 
regulations. 

Chapter  I  also  discusses  the  impacts 
of  other  types  of  regulation  and 
regulatory-like  activities  and  reviews 
several  estimates  of  the  aggregate  costs 
of  regulation  as  well  as  several 
retrospective  case  studies.  Estimates  of 


'EPA's  Clean  Air  Act  report  covers  effects 
through  1990.  However,  for  the  annual  estimates 
that  appear  in  table  1  and  in  the  text,  we  have,  in 
consultation  with  EPA  staff,  adjusted  EPA's 
estimates  to  reflect  only  effects  as  of  1988. 
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the  impacts  of  economic  efficiency 
losses,  disclosure  regulation,  economic 
transfers,  tax  compliance  costs,  Federal 
on-budget  regulatory  expenditures,  and 
the  possible  indirect  effects  of 
regulation  on  the  economy  as  directed 
by  section  625(a)(3)  are  also  presented 
and  discussed. 

In  fulfillment  of  section  625(a)(2). 
chapter  II  provides  data  from  the 
agencies  on  the  costs  and  benefits  of 
each  of  the  economically  significant 
regulations  reviewed  by  OMB  under 
Executive  Order  12866  over  the  period 
from  April  1.  1997,  to  March  31,  1998. 
The  data  were  developed  by  the 
agencies  as  required  by  the  Executive 
order.  For  the  most  part,  these  data  were 
subject  to  notice  and  public  comment 
and  reviewed  by  OMB.  We  also 
examined  the  reports  on  major  rules  that 
GAO  provides  to  Congress  for  the 
independent  agencies  not  subject  to 
Executive  Order  12866;  however,  these 
generally  were  not  of  sufficient  detail  or 
quality  to  provide  much  useful 
information  for  the  purposes  of  this 
report.  Finally,  this  chapter  also 
highlights  examples  where  agencies 
have  done  a  particularly  exemplary  job 
of  following  the  guidance  in  the  Best 
Practices-*  document,  which  is  on  our 
web  site  at  http://www.whitehouse.gov/ 
WH/EOP/OMB/html/miscdoc/ 
riaguide.html. 

Chapter  III  provides  estimates  of  the 
costs  and  benefits  for  the  economically 
significant/major  rules  issued  between 
April  1,  1995  and  March  31,  1998,  for 
which  we  were  able  to  estimate  costs 
and  benefits.  The  estimates  that  we 
present  in  chapter  III  for  regulations 
issued  during  these  three  years  are 
either  straightforward  agency  estimates, 
or  estimates  that  we  calculated  using  a 
consistent  methodology  and  value 
estimates  used  by  the  agencies  for  other 
regulations  or  in  some  cases  found  in 
the  academic  literature.  We  estimate 
annual  costs  of  major  rules  for  these 
three  years  to  be  about  $28  billion  while 
annual  benefits  range  from  $30  to  $97 
billion. 

Chapter  IV  discusses  how  we 
implemented  last  year's 
recommendations  aimed  at  further 
developing  the  information, 
methodologies,  and  analyses  necessary 
for  improving  the  efficiency, 
effectiveness,  and  soundness  of 
regulatory  programs  and  program 


'OMB  published  in  1996  a  document  that 
describes  "Best  Practices"  for  preparing  the 
economic  analysis  called  for  by  Executive  Order 
12866  for  signiFicant  regulatory  actions.  This 
document  represents  the  culmination  of  a  two-year 
effort  by  an  interagency  group  to  review  the  state 
of  the  art  for  economic  analyses  required  by  the 
Executive  order. 


elements  as  required  by  section 
625(a)(4).  We  discuss  how  the  agencies 
and  OMB  worked  together  to  improve 
the  quality  of  the  data  and  analysis 
found  in  the  economic  impact  studies 
submitted  to  OMB  under  Executive 
Order  12866,  and  in  particular  how  we 
promoted  the  use  of  the  Best  Practices 
guidance  document.  Finally,  also  in 
fulfillment  of  section  625(a)  (4),  we 
present  a  discussion  of  the 
Administration's  proposal  to  restructure 
and  deregulate  the  electricity  sector. 

Chapter  I:  Estimating  the  Total  Annual 
Costs  and  Benefits  of  Federal 
'  Regulatory  Programs 

A.  Overview 

By  using  new  data  from  agency 
regulatory  impact  analyses  that 
accompany  regulations,  this  chapter 
builds  on  chapter  II  of  last  year's  report 
(OMB  1997)  to  present  updated  and 
more  detailed  estimates  of  the  total 
annual  costs  and  benefits  of  Federal 
regulatory  programs.  We  also  discuss 
and  present  quantitative  estimates 
where  available  of  indirect  impacts  and 
other  effects  of  regulation  and  related 
Government  policies.  Finally,  several 
retrospective  studies  of  specific 
regulatory  programs  are  reviewed  to 
gain  insight  on  how  the  actual  costs  and 
benefits  of  regulations  may  differ  from 
the  effects  predicted  prior  to  regulation. 

We  respond  to  the  comments  we 
received  on  last  year's  report  in  several 
ways.  First,  we  present  more  details  by 
regulatory  program  and  build  on  agency 
analyses  to  monetize  benefits  estimates. 
Second,  we  review  the  analyses  from 
independent  agencies  and  present  more 
systematic  data  on  the  costs  and  benefits 
of  economic  regulation,  tax  compliance 
costs,  transfers,  Federal  regulatory 
expenditures,  and  indirect  impacts. 
Finally,  our  review  of  several  important 
retrospective  studies  responds  to 
important  methodological  issues  raised 
regarding  the  use  of  prospective  studies 
to  estimate  the  costs  and  benefits  of 
existing  regulations. 

1.  Estimation  Problems 

Before  proceeding  with  our  new 
estimates,  we  reiterate  and  reemphasize 
the  methodological  concerns  and 
caveats  that  were  discussed  in  last 
year's  report.  These  concerns  remain  of 
critical  importance.  It  remains 
extremely  difficult,  if  not  impossible,  to 
estimate  the  actual  total  costs  and 
benefits  of  all  existing  Federal 
regulations  with  any  degree  of 
precision.  There  is  a  variety  of 
estimation  problems  for  both  individual 
estimates  and  aggregate  estimates. 


In  order  to  estimate  the  impact  of 
regulations  on  society  and  the  economy, 
one  has  to  determine  how  things  would 
have  been  if  the  regulation  had  not  been 
issued.  In  other  words,  what  is  the 
baseline  against  which  costs  and 
benefits  should  be  measured?  With 
respect  to  estimating  total  costs  and 
benefits  of  all  Federal  regulations,  the 
baseline  problem  has  several 
dimensions.  First,  what  would  have 
happened  in  the  absence  of  regulation 
can  only  be  an  educated  guess  since  it 
never  happened.  Furthermore,  the 
greater  the  regulatory  change,  the  more 
problematic  the  exercise.  For  example, 
the  assumptions  of  welfare  economics, 
upon  which  benefit-cost  analysis  is 
based,  hold  only  for  marginal  changes  in 
economic  activities.  The  larger  the 
changes,  the  less  sure  we  are  of  the 
predictions.  In  other  words,  we  can  be 
more  confident  in  our  estimates  of  the 
costs  and  benefits  of  a  small  change  in 
the  level  of  automobile  emissions 
permitted  than  in  the  costs  and  benefits 
of  all  Clean  Air  Act  regulations  and  still 
more  confident  than  in  estimates  of  the 
costs  and  benefits  of  all  regulations 
issued  by  the  Federal  Government  since 
the  early  1900s.  If  we  use  as  a  baseline 
a  world  with  no  regulation,  one  can 
reasonably  argue  that  the  benefits  of 
regulation  must  clearly  swamp  any 
likely  cost. 

Even  disregarding  the  problem  of 
modeling  large  changes,  there  are 
significant  difficulties  in  determining 
the  counterfactual  or  baseline  for 
individual  regulations  that  one  could 
begin  to  aggregate.  One  can  survey  firms 
and  other  regulated  entities  on  their 
expected  compliance  costs  either 
prospectively,  before  the  regulation  is 
implemented,  or  retrospectively,  after 
the  regulation  has  gone  into  effect.  For 
both  types  of  studies,  the  problem  of 
potential  estimation  bias  must  be  kept 
in  mind  since  regulators  and  regulatees 
may  have  different  interests  in  Qie 
outcomes.  The  problem  of  bias  is 
potentially  greater  for  prospective 
studies  because  both  the  baseline  and 
the  regulatory  effects  must  be  predicted 
while  for  retrospective  studies  only  the 
baseline  or  counterfactual  must  be 
predicted.  In  the  ordinary  course, 
therefore,  the  best  estimates  of  the  costs 
and  benefits  of  regulation  are  likely  to 
be  retrospective  studies  done  by 
individuals  who  do  not  have  vested 
interests,  but  do  have  reputations  as 
objective  analysts  to  uphold. 
To  make  matters  even  more 
complicated,  a  third  type  of  study  is 
actually  needed  before 
recommendations  can  be  made  to 
eliminate  or  modify  regulatory 
programs.  That  is  a  hybrid  study 
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somewhere  between  pure  prospective 
and  pure  retrospective.  The  ideal  hybrid 
study  would  be  a  retrospective  study  of 
the  existing  regulation  with 
prospectively  estimated  costs  and 
benefits  of  eliminating  or  modifying  it. 
A  hybrid  study  is  needed  because  "sunk 
costs,"  such  as  specialized  capital  costs 
and  the  cost  of  changing  procedures 
already  in  place,  make  the  cost  savings 
from  eliminating  regulation  less  than 
the  cost  of  complying  with  those 
regulations.  Furthermore,  on  the  benefit 
side  there  appears  to  exist  an  asymmetry 
between  giving  someone  a  benefit  and 
taking  it  away.  Studies  have  shown  that 
people  are  willing  to  pay  less  for  a 
benefit  than  what  they  are  willing  to 
accept  in  return  for  its  loss.  In  other 
words,  once  people  have  attained  safer 
jobs  or  cars,  or  cleaner  air  or  water,  they 
appear  willing  to  pay  more  for  keeping 
such  benefits  than  they  were  willing  to 
pay  to  attain  them.  Very  few  studies  of 
health,  safety,  and  environmental 
regulation  have  attempted  to  estimate 
the  actual  cost  savings  and  benefit 
losses  that  would  result  from  reducing 
or  eliminating  an  existing  regulation.* 

Further,  virtually  all  of  the  studies  of 
the  costs  of  regulation  produced  to  date 
measure  the  expenditures  of  firms 
required  by  regulation,  whereas  the  cost 
to  society  of  regulation  should  be 
measured  by  the  change  in  consumer 
and  producer  "surplus"  associated  with 
the  regulation  and  with  any  price  and/ 
or  income  changes  that  may  result 
(Cropper  and  Dates  1992).  At  one 
extreme,  ignoring  the  consumer  surplus 
loss  produced  by  a  ban  on  the  sale  of  a 
product  understates  costs  to  society 
because  although  no  compliance 
expenditures  are  required,  consumers 
can  no  longer  buy  the  product.  At  the 
other  extreme,  calculating  compliance 
expenditures  based  on  pre-regulation 
output  overstates  costs  because  if  the 
firm  raises  prices  to  cover  compliance 
costs,  consumers  will  shift  to  other 
products  and  thereby  reduce  their 
welfare  losses  (Cropper  and  Oats  1992, 
p.  722). 

Another  problem  is  the  fact  that  many 
studies  that  we  rely  on  for  cost  and 
benefit  estimates  are  dated.  Over  time 
the  dynamic  nature  of  the  economy  may 
affect  the  estimation  of  both  benefits 
and  costs.  Technological  improvements 


'Note  that  the  problem  of  bias  may  be  the  greatest 
in  this  case  because  often  both  the  regulators  and 
the  regulatees  will  prefer  the  status  quo.  i.e.. 
regulation.  This  appears  to  be  the  lesson  from  the 
Occupational  Health  and  Safety  Administration's 
(OSHA)  reconsideration  of  the  cotton  dust  standard 
during  the  Reagan  Administration.  After  opposing 
the  regulation  at  the  proposal  stage  during  the 
Carter  Administration,  the  industry  did  not  support 
the  Reagan  Administration's  proposal  to  withdraw 
it.  (See  Viscusi  1992). 


are  often  cited  as  the  reason  that 
predicted  costs  of  compliance  often  turn 
out  to  be  less  than  actual  costs  (Office 
of  Technology  Assessment  1995).  Less 
well  noted,  however,  is  that 
technological  progress  also  takes  place 
on  the  benefit  side.  For  example, 
medical  progress  can  reduce  the  future 
benefits  estimated  for  health,  safety  and 
environmental  regulations,  just  as 
productivity  improvements  in 
manufacturing  reduce  the  costs  of 
compliance  of  some  regulations.  New 
drugs  or  medical  procedures  can  reduce 
the  benefits  of  regulations  aimed  at 
reducing  exposure  to  certain  harmful 
agents  such  as  an  infectious  disease. 
Regulations  aimed  at  increasing  the 
energy  efficiency  of  consumer  products 
or  buildings  may  see  their  expected 
benefits  reduced  by  new  technology  that 
reduces  the  cost  of  producing  energy. 
Furthermore,  productivity 
improvements  lead  directly  to  higher 
incomes,  which  lead  people  to  demand 
better  health  and  more  safety.  Business 
responds  to  these  demands  by  providing 
safer  products  and  workplaces,  even  in 
the  absence  of  regulation.  Individuals 
with  rising  incomes  may  also  purchase 
or  donate  land  to  nature  conservancies 
to  provide  ecological  benefits.  Yet.  as  on 
the  cost  side,  the  baseline  that  is  used 
is  almost  always  the  status  quo,  rather 
than  what  is  likely  to  be  true  in  the 
future. 

It  is  often  difficult  to  attribute  changes 
in  behavior  to  specific  Federal 
regulations  apart  from  the  many  other 
motivating  factors.  In  addition  to 
overlapping  Federal  regulations,  often 
from  different  agencies,  e.g.. 
environmental  issues  may  be  regulated 
by  the  Environmental  Protection  Agency 
(EPA),  the  Department  of  Agriculture 
(USDA),  the  Department  of  Energy 
(DOE),  the  Department  of  the  Interior 
(DOI).  the  Department  of  Commerce 
(DOC)  and  the  Department  of 
Transportation  (DOT),  state  and  local 
regulations  also  require  compliance. 
The  tort  system,  voluntary  standards 
organizations,  and  public  pressure  also 
cause  firms  to  provide  a  certain  degree 
of  public  protection  in  the  absence  of 
Federal  regulation.  As  the  General 
Accounting  Office  (GAO)  points  out, 
determining  how  much  of  the  costs  and 
benefits  of  these  activities  to  attribute 
solely  to  Federal  regulation  is  a  difficult 
undeVtaking  (GAO  1996). 

Adding  to  the  complexity,  the  degree 
to  which  these  other  factors  cause  firms 
and  other  regulated  entities  to  provide 
safe  and  healthful  products  and 
workplaces  and  engage  in 
environmentally  sound  practices 
changes  over  time,  generally  increasing 
with  increasing  per  capita  incomes  and 


knowledge  about  cause  and  effect.  Thus, 
although  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  has 
significantly  increased  the  safety  of 
automobiles,  it  is  not  likely  that  if  the 
agency's  regulations  were  eliminated 
the  automobile  companies  would 
discontinue  all  the  safety  features  that 
have  been  mandated.  Consumers  are 
demanding  safer  cars  and  automobile 
companies  are  concerned  about  product 
liability.  This  same  phenomenon  is 
taking  place  in  the  environmental  area. 
Environmentally  responsible  behavior  is 
good  for  the  bottom  line.  Over  time,  this 
"rising  baseline"  phenomenon,  if 
correct,  should  reduce  the  true  costs  and 
benefits  of  health,  safety,  and 
environmental  regulations.  Estimates  of 
the  aggregate  costs  and  benefits  of 
regulation  that  include  unadjusted 
estimates  from  aging  studies  are  thus 
likely  to  overestimate  the  current  costs 
and  benefits  of  those  regulations. 

Yet  another  problem  may  be  termed 
the  "apples  and  oranges  problem."  The 
attempts  to  aggregate  the  total  costs  and 
benefits  of  Federal  regulations  have 
simply  added  together  a  diverse  set  of 
individual  studies.  Unfortunately,  these 
individual  studies  vary  in  quality, 
methodology,  and  type  of  regulatory' 
costs  included.  In  addition  to  using 
different  assumptions  about  baselines 
and  time  periods  problems  discussed 
above,  the  studies  use  different  discount 
rates,  different  valuations  for  the  same 
attribute,  and  different  concepts  of  costs 
and  approaches  to  dealing  with 
uncertainty,  to  mention  a  few 
Furthermore,  the  possibility  of 
interaction  effects  between  the  tens  of 
thousands  of  regulations  is  not 
addressed. 

A  final  reason  that  any  regulatory 
accounting  effort  has  limits  is  the  lack 
of  information  on  the  effects  of 
regulations  on  distribution  or  equity. 
None  of  the  analyses  addressed  in  this 
report  provides  quantitative  information 
on  the  distribution  of  benefits  or  costs 
by  income  category,  geographic  region, 
or  any  other  equity-related  factor.  As  a 
result,  there  is  no  basis  for  quantifying 
distributional  or  equity  impacts. 

2.  Types  of  Regulation 

Because  there  are  so  many  different 
types  of  Federal  regulations,  it  is  useful 
to  brecik  this  heterogeneous  body  up 
into  categories.  As  we  did  last  year  we 
describe  five  commonly  used  categories. 

Environmental.  The  true  social  cost  of 
regulations  aimed  at  improving  the 
quality  of  the  environment  is 
represented  by  the  total  value  that 
society  places  on  the  goods  and  services 
foregone  as  a  result  of  resources  being 
diverted  to  environmental  protection. 
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(EPA's  Cost  of  a  Clean  Environment,  pp. 
1-2.  1-3.)  These  social  costs  include  the 
direct  compliance  costs  of  the  capital 
equipment  and  labor  needed  to  meet  the 
standard,  as  well  as  the  more  indirect 
consumer  and  producer  surplus  losses 
from  lost  or  delayed  consumption  and 
production  opportunities  due  to  the 
higher  prices  and  reduced  output 
needed  to  pay  for  the  direct  compliance 
costs.  In  the  case  of  a  product  ban  or 
prohibitive  compliance  costs,  almost  all 
of  the  costs  represent  consumer  and 
producer  surplus  losses.  Most  of  the 
cost  estimates  used  in  this  report  do  not 
include  consumer  and  producer  surplus 
losses  because  it  is  difficult  and  often 
impractical  to  estimate  the  demand  and 
supply  curves  needed  to  do  this  type  of 
analysis. 

Further  indirect  effects  on 
productivity  and  efficiency  result  from 
price  and  output  changes  that  spread 
through  other  sectors  of  the  economy. 
Estimates  of  compliance  costs  likelv 
understate  substantially  the  true  long- 
term  costs  of  pollution  control. '  The 
estimates  used  in  this  report  do  not 
include  these  indirect  and  general 
equilibrium  effects. 

The  benefits  of  environmental 
protection  are  represented  by  the  value 
that  society  places  on  improved  health. 
recreational  opportunities,  quality  of 
life,  visibility,  preservation  of 
ecosystems,  biodiversity,  and  other 
attributes  of  protecting  or  enhancing  our 
environment.  This  value  is  best 
measured  by  society's  willingness-to- 
pay  (WTP)  for  these  attributes.  Because 
most  types  of  improvement  in 
environmental  quality  are  not  traded  in 
markets,  benefits  must  be  estimated  by 
indirect  means  using  sophisticated 
statistical  techniques  or  "contingent 
valuation"  survey  methods  that 
generally  make  benefit  estimation  more 
problematic  than  cost  estimation. 

Other  Social.  This  category  of 
regulation  includes  rules  designed  to 
advance  the  health  and  safety  of 
consumers  and  workers,  as  well  as 
regulations  aimed  at  promoting  social 
goals  such  as  equal  opportunity,  equal 
access  to  facilities,  and  protection  from 
fraud  and  deception.  They  are  often 
lumped  together  with  environmental 
regulation  in  the  category  of  "Social 
Regulation."  Social  regulation  is  mainly 
concerned  with  controlling  or  reducing 
the  harmful  or  unintended 
consequences  of  market  transactions, 
such  as  air  pollution,  occupationally 
induced  illness,  or  automobile 
accidents.  These  consequences  are 
commonly  called  "negative 


'  See  Jaffe.  Peterson,  Portney.  and  Stavins'  survey 
(1995),  p.  153. 


e.xternalities"  and  regulation  designed 
to  deal  with  them  attempts  to 
"internalize"  the  externalities.  This  can 
be  done  by  regulating  the  amount  of  the 
externality,  e.g.,  banning  a  pollutant  or 
limiting  it  to  a  "safe"  level,  or  regulating 
how  a  product  is  produced  or  used. 
Social  regulation  may  also  require  the 
disclosure  of  information  about  a 
product,  service,  or  manufacturing 
process  where  access  to  inadequate  or 
asymmetric  information  may  place 
consumers,  citizens,  or  workers  at  a 
disadvantage.  The  techniques  and 
methodological  concerns  involved  in 
the  estimation  of  the  social  costs  and 
benefits  generated  by  these  rules  are 
similar  to  those  involved  in  the 
estimation  of  costs  and  benefits  of 
environmental  regulation  discussed 
above.  In  the  results  that  we  report 
below,  we  further  break  "Other  Social" 
into  three  categories:  transportation, 
labor  and  other  regulations.  The  third 
category  includes  food  and  drug  safety, 
energy  efficiency,  and  quality  of 
medical  care  regulations. 

Economic.  Economic  regulation 
restricts  firms'  primary  economic 
activities,  e.g.,  their  pricing  and  output 
decisions.  It  may  also  limit  the  entry  or 
exit  of  firms  into  or  out  of  certain 
specific  types  of  businesses.  Such 
regulations  are  usually  applied  on  an 
industry  wide  basis,  e.g.,  agriculture, 
trucking,  or  communications.  In  the 
United  States,  this  type  of  regulation  at 
the  Federal  level  has  often  been 
administered  by  "independent" 
commissions,  e.g.,  the  Federal 
Communications  Commission  (FCC), 
the  Securities  and  Exchange 
Commission  (SEC),  or  the  Federal 
Energy  Regulatory  Commission  (FERC), 
whose  members  are  appointed  but  not 
removable  without  good  cause  by  the 
President.  The  economic  losses  caused 
by  this  type  of  regulation  result  from  the 
higher  prices  and  inefficient  operations 
that  often  occur  when  competition  is 
prevented  from  developing. 

The  costs  of  such  regulation  are 
usually  measured  by  modeling  or 
comparing  specific  regulated  sectors 
with  less  regulated  sectors,  estimating 
the  consumer  and  producer  surplus 
losses  that  result  from  higher  prices  and 
lack  of  service,  and  estimating  the 
excess  costs  that  may  result  from  the 
lack  of  competition.  In  contrast  to  social 
regulatory  cost  estimates,  these  are 
estimates  of  mainly  indirect  costs. 

Economic  regulation  may  produce 
social  benefits  when  natural  monopolies 
are  regulated  to  simulate  competition. 
Although  Hahn  and  Hird  (1991)  argue 
that  the  dollar  amount  of  such  efficiency 
benefits  are  small  in  a  dynamic  and 
technologically  vibrant  economy,  their 


judgment  is  an  educated  guess  based  on 
a  reading  of  recent  history,  rather  than 
the  result  of  an  empirical  study.  It 
appears  to  be  based  largely  on  the 
widely  accepted  view  that  the  U.S. 
economy  has  become  more  competitive 
over  time,  with  fewer  long-lasting 
natural  monopolies,  and  on  the 
observation  that  much  of  the  motivation 
for  economic  regulation  is  to  enhance 
one  group  at  the  expense  of  another.  But 
even  though  monopoly  power  may  not 
be  long  lasting  in  a  dynamic  U.S. 
economy,  it  does  exist  at  a  given  point 
in  time.** 

Moreover,  while  Hahn  and  Hird 
(1991)  define  economic  regulation  as 
including  only  regulation  of  entry, 
output,  and  prices,  in  practice  they 
appear  to  lump  all  Federal  regulation  of 
banking  and  other  financial  institutions, 
as  well  as  consumer  protection 
regulation  through  mandated  disclosure 
requirements,  into  the  "economic 
regulation"  category  of  their  cost 
estimates.  In  our  view,  chartering, 
branching,  interest  rate,  and  activity 
regulation  are  the  only  major  categories 
of  banking  regulation  that  conform  to 
the  definition  of  economic  regulation 
used  here.  The  other  categories  are 
"safety-and-soundness"  regulation  and 
"consumer  information  and  protection" 
regulation,  both  of  which  fit  more 
logically  into  the  "other  social 
regulations"  category  used  in  this  study 
(White  1991,  pp.  32-33).  Consideration 
of  this  definitional  issue  is  important 
because  the  type  and  magnitude  of 
benefits  associated  with  the  different 
categories  of  banking  regulation  differ 
greatly.  In  particular,  while  costs  may 
exceed  benefits  for  some  types  of 
economic  regulation  (entry,  output,  and 
prices),  safety-and-soundness  regulation 
is  essential  to  a  well  functioning 
financial  system  and  thus  fully  justifies 
the  cost  (White  1991),  and  the  consumer 
protection  regulation  applicable  to 
banking  is  similar  to  consumer 
protection  information  for  other 
industries  where  there  is  general 
agreement  that  the  benefits  exceed  the 
costs. 

Transfer.  As  discussed  in  OMB's  Best 
Practices  document,  transfers  are 
payments  from  one  group  in  society  to 
another  and,  therefore,  are  not  real  net 
costs  to  society  as  a  whole.  Nonetheless, 
the  consequences  for  individuals  can  be 
very  significant.  One  person's  loss  is 
another  person's  gain.  Examples  of 
transfers  include  payments  to  Social 


*We  are  not  including  antitrust  activities  such  as 
preventing  the  formation  of  monopolies  through 
mergers  or  anticompetitive  behavior  in  our 
definition  of  economic  regulation.  Clearly  this  type 
of  Government  policy  creates  important  social 
benefits. 
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Security  recipients  from  taxpayers  and 
the  higher  profits  that  farmers  receive  as 
a  resuh  of  the  higher  prices  consumers 
must  pay  for  farm  products  limited  by 
production  quotas.  Our  guidance 
document  states  that  transfers  should 
not  be  added  to  the  cost  and  benefit 
totals  included  in  regulatory 
assessments  but  should  be  discussed 
and  noted  for  policy  makers. 

Process.  Process  costs  are  the 
administrative  or  papervirork  costs  of 
filling  out  Government  forms  such  as 
income  tax,  immigration,  social 
security,  procurement,  etc.  The  majority 
of  process  costs  is  due  to  program 
administration.  Government 
procurement,  2uid  tax  compliance, 
which  do  not  fall  into  either  the  social 
or  economic  regulatory  categories.  Some 
of  these,  such  as  procurement  costs,  are 
reflected  in  the  Federal  budget  as  greater 
fiscal  expenditures  and  care  must  be 
taken  not  to  count  them  twice.  Process 
costs  can  be  viewed  as  part  of  the  costs 
of  providing  Government  services  or 
collecting  revenues  that  should  be 
minimized  for  a  given  level  or  quality  of 
service  or  revenue.  We  break  these  types 
of  costs  into  further  categories  and 
discuss  their  effects  in  more  detail 
below. 

B.  New  Estimate  of  the  Costs  and 
Benefits  of  Existing  Social  Regulations 

Several  commentators  on  last  year's 
report  called  for  more  detail  on  the  costs 
and  benefits  of  regulatory  programs.  It  is 
important  to  note  that,  as  was  the  case 
last  year,  this  section  includes  only 
estimates  of  costs  and  benefits  that  have 
been  quantified  and  monetized.  As  we 
discuss  elsewhere  in  this  report,  the  fact 
that  an  effect  has  not  been  monetized  or 
quantified  does  not  necessarily  mean 
that  it  is  small  or  unimportant. 

Last  year  we  broke  out  costs  and 
benefits  of  existing  social  regulations 
into  two  categories:  enviromnental  and 
other  social  (OMB  1997,  table  1).  This 
year  we  have  been  able  to  further 
subdivide  other  social  into  three 
categories:  labor,  transportation,  and 
other  social  regulation,  mainly 
regulations  from  HHS,  DOE.  and  USDA. 
We  were  able  to  do  this  by  further 
utilization  of  the  results  of  the  1991 
article  by  Hahn  and  Hird  and  the  1996 
book  by  Hahn  as  well  as  the  Cost  of  a 
Clean  Environment  report  (EPA  1990), 
and  by  making  new  estimates  of  the 
costs  and  benefits  of  regulations  issued 
over  the  last  three  years  (April  1,  1995 
to  March  31,  1998),  which  we  derive  in 
chapter  III  using  data  from  the 
Regulatory  Impact  Analyses  submitted 
by  the  agencies  to  OMB  under  E.O. 
12866.  We  have  also  incorporated  EPA's 
recently  published  report,  The  Benefits 


and  Costs  of  the  Clean  Air  Act,  1970- 
1990  (EPA  1997),  hereafter  referred  to  as 
the  "Section  812  Retrospective."  In 
addition,  we  examined  data  submitted 
to  GAO  by  the  independent  agencies 
over  the  last  two  years  under  the 
Congressional  Review  Act  for  major 
rules.  In  order  to  estimate  aggregate 
regulatory  costs  and  benefits,  we 
combine  three  data  sources  covering 
three  time  periods — pre-19B8,  1988  to 
1994,  and  1995  to  1998. 

Since  Hahn  and  Hird  provide  cost  and 
benefit  estimates  for  more  than  two 
categories  of  social  regulations,  we  were 
able  to  expand  our  estimate  detail  from 
two  categories  last  year  to  four  this  year. 
We  were  limited  to  four  categories 
because  the  cost  data  we  relied  upon  to 
fill  the  gap  between  the  1988  Hahn  and 
Hird  data  and  our  cost  and  benefit 
estimates  starting  in  1995,  (from  the 
1996  OMB  report.  More  Benefits,  Fewer 
Burdens)  contain  only  the  four 
categories  listed  above.  We  also  use 
additional  information  on  the 
distribution  of  benefits  that  we  did  not 
use  last  year.  Last  year  we  used  Hahn 
and  Hird's  conclusion  that  "the  net 
benefits  of  social  regulation  are  positive 
but  small"  (p.  253)  to  estimate  that  the 
costs  and  benefits  of  both  environmental 
and  other  social  regulations  were 
approximately  equal.  They  came  to  this 
conclusion  by  taking  the  midpoint  of 
their  ranges  for  costs  and  benefits. 
However,  as  we  pointed  out  last  year, 
there  is  much  uncertainty  associated 
with  these  estimates.  Moreover,  we  were 
criticized  for  presenting  point  estimates 
when  ranges  would  have  been  more 
appropriate  (Hahn  1998).  This  year  we 
have  elected  to  present  ranges  both  for 
the  base  case  and  later  for  our  estimates 
of  the  costs  and  benefits  of  the 
regulations  that  have  been  issued  since 
the  base  period.  Table  1  shows  these 
cost  and  benefit  estimates  derived  from 
Hahn  and  Hird  for  the  four  regulatory 
program  areas  as  of  1988.^  Table  1  also 
includes  new  estimates  from  the  Section 
812  Retrospective.* 

The  addition  of  the  Section  812 
Retrospective  significantly  changes  the 
upper  bound  benefit  estimate  for 


■■  We  do  not  repeat  the  discussion  of  the 
derivation  and  the  qualifications  of  these  estimates 
that  appeared  in  last  year's  report.  We  refer  the 
reader  to  that  discussion  (OMB  1997  pp.  27-33)  for 
this  information.  Suffice  it  to  say  here  that  we 
realize,  as  several  commenters  have  pointed  out. 
that  there  are  gaps  and  weaknesses  in  underlying 
studies  that  Hahn  and  Hird  rely  on  for  their 
estimates  and  that  not  all  the  costs  and  benefits  of 
social  regulation  are  captured  in  these  estimates. 
We  hope  in  future  years  to  fill  in  the  gaps  and  use 
more  accurate,  up-to-date  studies  for  our  estimates 
when  such  studies  become  available. 

"Table  1  (and  all  succeeding  tables  mentioned  in 
the  text)  can  be  found  in  sequential  order  at  the  end 
of  this  report. 


environmental  regulation,  i.e.,  more 
than  15  times  the  upper  bound  of  the 
Hahn  and  Hird  study.  As  we  outlined  at 
the  begiiuiing  of  this  chapter,  there  are 
a  number  of  critical  estimation  problems 
that  must  be  confronted  in  developing 
benefit  and  cost  estimates.  The  available 
studies,  such  as  the  Hahn  and  Hird 
study  and  the  Section  812 
Retrospective,  also  have  had  to  confront 
these  problems  and  each  study  has  had 
to  make  difficult  choices.  As  a  result, 
there  are  advantages  and  disadvantages 
that  attend  each  of  these  studies.  The 
EPA  estimates  of  $378  million  to  $3.2 
trillion  per  year  are  substantially  larger 
than  the  estimates  presented  by  Hahn 
and  Hird.  The  Hahn  and  Hird  estimates 
were  based  on  a  1982  study  by  Freeman 
that  provided  a  synthesis  of  the 
available  benefits  literature.  These 
estimates  do  not  reflect  the  benefits 
associated  with  Clean  Air  Act  initiatives 
in  the  1980s,  e.g.,  EPA's  lead 
phasedown  program.  They  also  do  not 
reflect  the  recent  literature  suggesting  an 
association  between  exposure  to  fine 
particulate  matter  and  premature 
mortality.  In  addition,  the  1982  Freeman 
estimates  were  based  on  actual  air 
quality  improvements  over  the  1970s, 
i.e.,  they  did  not  attempt  to  account  for 
the  benefits  associated  with  preventing 
degradation  in  air  quality. 

■The  Section  812  Retrospective 
estimates  were  developed  through  an 
EPA  Science  Advisory  Board  peer 
review  process.  It  presents  a  more 
comprehensive  set  of  the  benefits  and 
costs  under  the  Clean  Air  Act  over  the 
period  from  1970  to  1990;  for  example, 
it  includes  regulatory  actions  taken 
during  the  1980s.  In  addition,  these 
estimates  also  include  the  benefits  and 
costs  of  preventing  any  deterioration  in 
air  quality  and  reflect  the  benefits  and 
costs  of  all  air  pollution  control  efforts, 
not  just  the  Federal  Clean  Air  Act.  Our 
detailed  discussion  in  section  D  below 
presents  a  more  complete  description  of 
the  Section  812  Retrospective  and 
identifies  some  key  uncertainties  and 
assumptions  underlying  the  benefit 
estimates  that  may  have  an  important 
effect  on  the  magnitude  of  these 
estimates. 

To  get  the  costs  of  existing  regulations 
as  of  1997.  last  year's  report  added  to 
the  1988  base  the  costs  of  the  major 
regulations  reviewed  by  OMB  between 
1987  and  1996  as  estimated  from  the 
RIAs  agencies  provided  OMB  under 
Executive  Order  12866  and  its 
predecessor  Executive  Order  12291 
(OMB  1996).  To  estimate  benefits,  last 
year  we  used  benefit/cost  ratios  for 
environmental  and  other  social 
regulation  calculated  from  Hahn  (1996), 
who  estimated  benefits  and  costs  of 
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agency  rules  from  1990  to  mid- 1995,  for 
a  subset  of  our  rules,  to  estimate  benefits 
that  correspond  to  our  rules.  We  then 
added  that  total  to  the  benefit  estimate 
as  of  1988  from  Hahn  and  Hird.  This 
year  we  improve  on  that  exercise  by 
using  benefit/cost  ratios  from  Hahn 
(1996)  for  environmental, 
transportation,  labor,  and  other  social 
regulation  to  estimate  benefits  for  rules 
issued  between  1987  and  1995.''  For  the 
rules  issued  from  1995  through  the  first 
quarter  of  1998,  we  used  information 
from  agency-supplied  RIAs  modified  for 
consistency  with  Best  Practices  as 
appropriate  and  extended  to  provide 
more  monetized  estimates  of  benefits 
and  costs  using  consensus  value 
estimates  used  by  the  agencies  or  found 
in  the  literature.  These  calculations  are 
shown  and  explained  in  chapter  III.  Our 
latest  estimates  are  shown  in  table  2. 

Table  3  combines  the  results  from 
tables  1  and  2  to  present  our  new 
estimates  for  the  existing  costs  of  social 
regulation  as  of  the  first  quarter  in  1998. 
It  shows  that  health,  safety  and 
environmental  regulation  produces 
between  S34  and  $3.38  trillion  of  net 
benefits  per  vear. 

We  must  underline  the  uncertainty  of 
these  estimates.  They  are  useful 
primarily  for  drawing  general 
conclusions  about  categories  of 
regulations  that  should  be  corroborated 
by  additional  data  and  analysis.  As 
specific  values,  however,  they  are 
fraught  with  uncertainties.  As  discussed 
above,  the  baseline,  apples  and  oranges, 
and  other  methodological  problems 
significantly  reduce  the  likelihood  that 
these  findings  are  robust.  In  addition  to 
these  problems,  we  are  also  concerned 
that  as  the  aggregate  categories  are 
divided  into  smaller  parts,  the  accuracy 
of  the  estimates  may  weaken  because  it 
is  less  likely  that  randomly  distributed 
errors  in  the  data  and  analysis  even  out. 
Furthermore,  one  must  be  doubly 
careful  about  drawing  conclusions  from 
these  results  because  these  estimates  are 
average  benefits  and  costs  for  aggregates 
of  existing  regulations,  not  the 
incremental  costs  and  benefits  that  are 
required  to  be  able  to  make  reliable 
recommendations  to  improve  specific 
regulatory  programs  or  regulations.  Also 
note  that  these  estimates  are  a 
combination  of  the  1988  baseline 
estimates,  which  are  mostly  from 
retrospective  studies,  and  the  1988  to 


"  Admittedly  this  is  a  crude  estimation  procedure 
because  Hahn's  inventory  of  rules  begins  in  1990 
and  ours  extends  back  to  1987.  Consequently,  we 
are  assuming  that  the  relationship  between  costs 
and  benefits  that  Hahn  found  for  the  later  period 
extends  back  three  years.  Still,  we  know  of  no  other 
approach  to  fill  this  gap  in  the  data  until  RIAs  for 
these  years  are  re-examined. 


1998  estimates  that  are  from  the 
prospective  studies  for  individual  rules. 
How  well  the  cost  and  benefit  estimates 
of  prospective  studies  predict  actual 
costs  and  benefits  is  a  question  that  has 
not  been  answered.  In  section  D  of  this 
chapter,  we  review  the  evidence  from 
several  case  studies  that  might  shed 
light  on  this  question.  Where  we  can 
make  direct  comparisons  between 
prospective  and  retrospective  analyses, 
we  find  that  both  costs  and  benefits 
were  sometimes  overestimated  by 
prospective  studies.  In  other  instances, 
costs  were  underestimated. 

Finally  regarding  the  utility  of  these 
estimates  for  making  recommendations 
for  changes  in  regulatory  programs,  it 
bears  repeating  that  the  actual  costs  and 
benefits  of  a  regulation  or  regulatory 
program  are  not  the  appropriate 
calculation.  Rather,  before  a 
recommendation  is  made  to  repeal  or 
modify  a  regulation  or  regulatory 
program,  the  necessary  question  is: 
"What  would  be  the  incremental  costs 
and  benefits  of  repealing  the  regulation 
or  regulatory  program." 

C.  Other  Regulatory  Impacts 

Despite  the  weaknesses  in  the 
estimates  of  the  costs  and  benefits  of 
social  regulation,  the  estimates  of  the 
costs  and  especially  the  benefits  of  the 
other  types  of  regulation  are  even  more 
problematic.  In  last  year's  report,  we 
made  the  assumption  that  the  costs  and 
benefits  of  fundamentally  different 
types  of  regulations  and  government 
policies  could  be  aggregated  and 
displayed  in  one  table,  with  caveats.  In 
doing  this,  however,  we  were  adding 
regulatory  programs  together  that  had 
quantified  costs  and  unquantified 
benefits  with  regulatory  programs  that 
had  quantified  costs  and  quantified 
benefits.  We  also  added  together  the 
direct  compliance  costs  of  social 
regulation  with  the  indirect,  mostly 
consumer  surplus,  losses  of  economic 
regulation.  However,  direct  compliance 
costs  may  have  significantly  different 
long  run  effects  than  indirect  consumer 
surplus  losses.  We  have  concluded  this 
year  that  such  totals  are  more 
misleading  than  helpful,  even  with 
extensive  explanation  of  the  absent 
benefit  estimates  and  the  apples  and 
oranges  and  other  problems.  To  prevent 
confusion,  this  year  we  are  presenting 
the  estimates  separately  in  table  4. 

Table  4  presents  a  list  of  the  other 
types  of  regulation  or  regulatory-like 
activities.  In  some  cases  we  do  not  agree 
that  these  activities  are  true  regulations 
or  should  be  considered  in  the  same 
category  with  what  we  have  classified  as 
social  regulation.  However,  this  wide 
range  of  activities  was  noted  by  several 


commenters  who  urged  us  to  include 
them  in  this  year's  report.  Table  4  also 
lists  costs  and  benefits,  and  is  followed 
by  a  discussion  of  each. 

1.  Efficiency  Losses  From  Economic 
Regulation 

In  last  year's  report,  we  presented  an 
estimate  that  the  efficiency  costs  of 
economic,  i.e..  price  and  entry, 
regulation  amounted  to  about  S71 
billion.  This  is  based  on  an  estimate  by 
Hopkins  (1992)  of  $81  billion,  which  we 
adjusted  dowmward  by  $10  billion  to 
account  for  the  deregulation  and 
increase  in  competition  that  has 
occurred  in  the  financial  and 
telecommunications  sectors  since 
Hopkins'  estimates  were  made  in  1992. 
Our  estimate  has  recently  been 
corroborated  by  analysis  in  a  recent, 
comprehensive  two  volume 
Organization  for  Economic  Cooperation 
and  Development  (OECD)  report.  OECD 
Report  on  Regulatory  Reform  (OECD 
1997),  which  attempts  to  estimate  the 
benefits  of  further  economic 
deregulation  of  five  sectors  of  the 
economy  (electricity,  airlines,  trucking, 
telecommunications,  and  retail  and 
wholesale  distribution)  for  five 
countries  (the  U.S.,  Japan,  Germany, 
France,  and  the  U.K.).  Adding  up  any 
remaining  benefits  from  deregulating 
these  sectors  and  using  a 
macroeconomic  model  to  simulate  the 
economy-wide  effects  on  GDP,  the 
OECD  estimated  that  U.S.  GDP  would 
increase  by  0.9  percent  from  these 
actions.  This  estimate  implies  that  the 
current  costs  of  regulation  in  these 
sectors  is  $68  billion  (0.9  percent  of 
1996's  GDP  of  $7.6  trillion).  Although 
the  two  estimates  are  not  strictly 
comparable,  because  our  estimate  of  $71 
billion  includes  import  restrictions  and 
the  OECD  estimate  does  not  and  our 
estimate  is  only  for  Federal  regulation 
and  the  OECD  estimate  includes  State 
and  local  as  well  as  National,  the  two 
estimates  are  close  enough  to  be 
mutually  supportive. 

There  appear  to  be  no  reliable 
quantified  estimates  of  the  total  benefits 
of  economic  regulation.  We  pointed  out 
last  year  that  price  regulation  of  natural 
monopolies  does  have  the  potential  to 
provide  consumer  surplus  benefits. 
However,  most  economists  believe  that 
few  natural  monopolies,  except  perhaps 
in  local  distribution  markets,  have  long 
staying  power  because  of  the 
globalization  of  markets  and  rapidly 
changing  technology.  Over  time  both  the 
benefits  and  costs  of  regulation 
(assuming  regulation  does  not  change) 
are  eroded  by  changes  in  technology 
and  adaptive  behavior,  i.e.,  the  rising 
baseline  phenomenon  discussed  above. 


Federal  Register/ Vol.  63,  No.  158 /Monday.  August  17.  1998 /Notices 


44041 


The  static  welfare  benefits  of  economic 
regulation  are  not  likely  to  be  long 
lasting  in  a  dynamic  world.  The  OECD 
report  also  implies  that  few  benefits  are 
produced  by  sectoral  entry  restrictions. 
The  report  points  out  that  the  loss  of 
universal  service  may  be  a  concern,  but 
states  that  methods  besides  regulation, 
e.g.,  targeted  subsidies,  can  be  adopted 
to  provide  services  to  worthy  entities 
less  able  to  pay  full  costs.  In  table  4  we 
enter  under  the  benefits  of  economic 
regulation  the  term  "expected  to  be 
small." 

Last  year,  we  received  comments  from 
,  several  independent  economic 
regulatory  agencies  suggesting  that  we 
had  not  emphasized  the  potential 
benefits  of  economic  regulation  enough. 
The  comments  made  good  points. 
Economic  regulatory  agencies  are 
producing  significant  benefits.  However, 
these  benefits  do  not  flow  from  their 
imposing  new  restrictions  on  entry. 
Rather,  the  benefits  stem  from  their 
efforts  to  open  up  markets  and  promote 
competition,  which  often  means 
preempting  State  competition  or 
correcting  past  mistakes.  In  other  words, 
some  agencies  view  the  reduced  costs 
created  by  deregulating  as  a  benefit  of 
regulation.  The  correct  view  is 
determined  by  the  baseline.  Is  the 
baseline  the  existing  patchwork  of  State 
and  Federal  regulation,  which  has 
produced  artificially  constructed 
telecommimications  and  financial 
services  firms,  or  the  more  competitive 
environment  that  most  likely  would 
have  existed  if  we  had  not  had  these 
restrictions?  There  is  no  inconsistency 
in  saying  that  economic  regulation  has 
produced  few  significant  benefits,  as 
Hahn  and  Hird  (1992)  state  in 
summarizing  the  consensus  view  of 
economists  on  this  subject,  and  saying 
that  economic  regulatory  agencies  are 
currently  providing  important  benefits 
to  society  by  promoting  competition. 

The  OECD  study  points  out  the 
important  role  that  regulators  have  in 
smoothing  the  transition  toward  a  more 
competitive  environment.  Regulators 
must  carefully  consider  the  issues  of 
stranded  capital  costs,  unemployment, 
and  universal  service  as  competition  is 
introduced.  However,  the  long  run 
benefits  of  reform  appear  to  have  been 
worth  the  transitional  costs.  The  OECD 
study  points  out  that  the  US's  regulatory 
reform  efforts  have  already  produced 
major  benefits,  especially  compared  to 
the  other  major  industrial  countries.  The 
study  estimates  that  the  average  GDP 
gain  for  the  other  seven  countries  from 
deregulation  of  the  five  sectors  would  be 
4.7  percent,  ranging  from  3.5  percent  for 
the  U.K.  to  5.6  percent  for  Japan.  The 
4.7  percent  of  GDP  estimate  would  be 


equivalent  to  $360  billion  if  applied  to 
U.S.  GDP.  The  study  also  points  out  that 
a  significant  portion  of  the  0.9  percent 
remaining  benefits  for  the  U.S.  is  likelv 
to  be  achieved  by  regulatory  reform 
efforts  already  underway  because  of  the 
Telecommunications  Act  of  1996  and 
the  early  State  efforts  at  electricity 
restructuring.  Clearly  economic 
deregulation  does  not  imply  that  the 
economic  regulatory  agencies'  jobs  are 
done. 

2.  Disclosure  Regulation 

A  second  type  of  regulation  often 
mixed  in  with  economic  regulation  is 
information  disclosure.  There  is  a  strong 
consensus  among  economists  that 
regulations  requiring  the  disclosure  of 
information  about  the  price  and  quality 
of  products  and  services  can  produce 
significant  benefits  for  consumers  and 
improve  the  functioning  of  markets 
when  this  information  would  not 
otherwise  be  available.  Our  estimate, 
based  on  burden-hour  calculations  for 
the  independent  regulatory  agencies, 
e.g.,  SEC,  FCC,  FTC,  reported  in  OMB's 
Information  Collection  Budget  for  FY 
1998  (272  million  hours)  and  Hopkins' 
opportunity  costs  of  time  estimate 
($26.50  per  hour),  is  that  disclosure 
costs  are  about  $7  billion.  Although 
benefits  have  not  been  quantified,  we 
expect  that  they  are  significantly  greater 
than  $7  billion. 

3.  Transfers  From  Economic  Regulation 

Economic  regulation  often  produces 
income  transfers  from  one  group  to 
another.  These  transfers  are  not  social 
costs  or  benefits:  they  neither  create 
new  net  benefits  for  society  nor  reduce 
society's  scarce  resources.  Consequently 
benefit-cost  analysis  is  not  appropriate 
or  meaningful  for  evaluating  transfer 
programs.  As  the  Best  Practices 
document  makes  clear,  distributional 
analysis,  which  should  be  part  of  the 
economic  assessment,  is  the  proper 
method  of  analyzing  transfers.  Table  4 
includes  an  estimate  for  transfers  based 
on  the  Hopkins  approach  that  assumes 
that  the  transfers  created  by  economic 
regulation  are  about  twice  the  economic 
efficiency  loss.  The  estimate  is  $140 
billion  (two  times  $70  billion),  which 
we  enter  in  both  the  costs  and  benefits 
columns. 

Although  as  one  commenter  pointed 
out  (Hopkins  1997),  transfers  may  be 
associated  with  real  lobbying  costs,  this 
fact  of  life  does  not  justify  equating 
transfer  costs  with  social  costs. 
Lobbying  goes  on  for  all  sorts  of 
Government  policies  including 
expenditure,  tax,  and  regulatory  policies 
whether  they  exist  or  not,  which  are 
impossible  to  measure  separately.  For 


example,  lobbying  goes  on  in  an  attempt 
to  impose  regulations  that  do  not  now 
exist  and  therefore  have  no  efficiencv 
costs.  In  this  case,  the  multiple  of  two 
times  the  efficiency  loss  would  estimate 
social  costs  of  zero.  The  best  approach 
to  including  these  types  of  costs  is  by 
directly  estimating  the  costs  of  lobbying 
rather  than  using  a  multiple  of 
economic  efficiency  losses.  Once  that  is 
done  it  is  not  clear  how  to  evaluate  the 
social  benefits  of  lobbying,  which 
clearly  produces  benefits  because  at 
least  some  amount  of  lobbying,  i.e., 
citizen  participation,  is  a  necessary  part 
of  a  democratic  government. 

4.  Tax  Compliance 

Last  year  we  stopped  short  of 
including  tax  compliance  costs  and 
transfer  costs  in  the  totals.  Although  we 
were  criticized  for  that  (Hopkins  1997 
and  Dudley  and  Antonelli  1997).  other 
commenters  (Hahn  1998)  agreed  with  us 
that  such  data  should  be  reported,  but 
not  included  in  the  totals.  As  we 
pointed  out  in  last  year's  report,  a  major 
reason  for  not  including  tax  compliance 
costs  in  our  totals,  despite  their  real 
nature  and  obvious  concern  to  the 
public,  is  that  it  would  be  misleading  to 
add  these  types  of  costs  to  the  totals 
without  accounting  for  the  fact  that 
taxes  are  necessary'  for  the  basic 
functions  of  government.  Cost- 
effectiveness  analysis,  not  benefit-cost 
analysis,  is  the  appropriate  way  to 
evaluate  the  efficiency  of  tax  policy.  In 
Table  4,  we  present  an  estimate  of  the 
paperwork  costs  of  the  tax  code  by 
multiplying  the  number  of  hours  of  tax 
preparation  time  required  to  file  tax 
forms  (5.3  billion  in  FY  1997)  according 
to  OMB's  Information  Collection  Budget 
(OMB  1998)  by  an  estimate  of  the 
opportunity  costs  of  the  average  hour 
spent  on  the  forms  ($26.50)  based  on 
Hopkins  (1991).  That  cost  estimate  is 
$140  billion.  While  we  do  not  have 
quantitative  estimates  of  the  aggregate 
benefits  of  tax  compliance,  they  are 
undoubtedly  very  large.  Tax  compliance 
is  necessary  for  the  whole  range  of 
services  the  government  provides. 

5.  Federal  Budgetary  Expenditures 

Several  comments  also  suggested  that 
we  report  the  Federal  budgetary  costs  of 
regulation.  These  Federal  expenditures 
include  the  costs  of  developing  and 
issuing  regulations  and  enforcing  them 
once  they  are  on  the  books.  For  many 
years,  the  Center  for  the  Study  of 
American  Business  at  Washington 
University  has  compiled  Federal 
Expenditures  for  the  Regulatory- 
Agencies  of  the  U.S.  Government. 
Douglas,  Orlando,  and  Warren  (1997) 
have  produced  the  latest  estimates. 
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Table  4  presents  these  estimates  for  both 
social  and  economic  regulation.'"  For 
benefits,  we  reproduce  the  quantified 
estimate  of  the  net  benefits  for  social 
regulation  as  shown  above  in  table  3 
and  summarize  the  earlier  discussion  of 
qualitative  benefits  of  economic 
regulation. 

6.  Welfare  Effects 

A  final  category  of  regulatory  effects, 
which  several  commenters  suggested  we 
include  in  our  estimates,  is  the  indirect 
or  full  welfare  impacts  of  regulation. 
The  estimates  presented  above  for  social 
regulation  are  mostly  estimates  of  direct 
compliance  costs.  However,  as  our  Best 
Practices  document  points  out,  the 
proper  concept  of  the  cost  of  regulation 
is  the  best  estimate  of  the  value  of  the 
opportunity  foregone  as  a  result  of  the 
imposition  of  the  regulation.  The 
opportunity  costs  are  likely  to  be  greater 
than  direct  compliance  costs.  In 
addition  to  the  consumer  surplus  losses 
that  result  when  compliance  costs  drive 
up  prices  and  reduce  consumption  of 
the  goods  and  services  produced  by  the 
regulated  entity,  there  may  be  secondary 
effects  on  other  markets,  which  reduce 
consumer  welfare.  The  effects  result 
because  regulation  increases  the  overall 
costs  of  consumption  relative  to  output 
and  reduces  investment  and 
productivity.  These  effects  can  only  be 
estimated  with  a  computable  general 
equilibrium  model  that  traces  the 
myriad  interrelationships  that  make  up 
the  modem  economy.  Unfortunately  the 
results  of  these  models  are  highly 
dependent  on  model  specifications, 
which  are  not  transparent  to  outside 
reviewers  making  it  difficult  to 
determine  the  reasonableness  of  model 
estimates." 

The  two  most  well  known  models  that 
have  been  used  to  estimate  the  general 
equilibrium  effects  apply  to 
environmental  regulation.  These  models 
find  that  by  1990  the  social  welfare 
effects  were  about  twice  the  direct 
compliance  cost  effects  (Hazilla  and 
Kopp  1990  and  Jorgenson  and  Wilcoxen 
1990).  In  table  4  we  present  this 
estimate  for  environmental  regulation 
but  not  for  workplace  and  product 
regulation.  The  reasons  are  that  the 
estimates  were  made  for  envirorunental 
regulation  and  there  is  no  theoretical 
reason  why  the  effect  should  be  the 
same  for  the  two  types  of  regulation. 
This  is  because  the  benefits  of 


'"Note  that  they  do  not  consider  the  Internal 
Revenue  Ser\ice  to  be  a  regulatory  agency  and 
therefore  do  not  include  it  in  their  estimates.  Their 
approach  is  consistent  with  ours  and  inconsistent 
with  Hopkins  (1997). 

' '  See  Hahn  and  Hird.  pp.  244-246.  for  a 
discussion  of  these  problems  and  several  others. 


environmental  regulation  generally  flow 
to  third  parties  not  involved  in  the 
production  of  the  regulated  product, 
while  the  benefits  of  workplace  health 
and  safety  regulation  and  product  safety 
and  energy-efficiency  regulations  mostly 
flow  to  parties  that  are  part  of  the 
transaction  (workers  and  consumers  of 
the  product).  This  factor  causes  the 
costs  to  the  regulated  firms  to  be  less 
than  the  direct  complicmce  costs 
because  firms  will  likely  eventually  reap 
at  least  a  portion  of  the  benefits  of  the 
regulation  through  lower  employee 
costs  for  workplace  regulation  and 
higher  product  quality  for  product 
safety  and  energy- efficiency  regulation. 
If  the  actual  costs  of  compliance  to  firms 
are  less  than  the  estimated  direct 
compliance  costs,  the  general 
equilibrium  effects  will  also  likely  be 
smaller. 

The  general  equilibrium  or  secondary 
effects  of  the  regulation  on  the  benefit 
side  are  less  well  understood  than  they 
are  for  the  cost  side.  But  as  discussed  in 
last  year's  report,  the  health  and  safety 
benefits  of  regulation,  in  particular, 
should  result  in  indirect  welfare 
benefits  for  the  economy.  Because  a 
healthier  and  longer-living  population  is 
likely  to  have  a  longer  time  horizon  and 
more  optimistic  outlook,  it  is  also  likely 
to  work  more  years  more  productively 
and  save  and  invest  more.  These  effects 
could  very  well  expand  economic 
activity  and  increase  the  standard  of 
living  significantly,  especially  in  the 
long  run. 

D.  Lessons  Learned  from  Studies  of 
Federal  Regulation 

A  review  of  several  studies  of  the 
costs  and  benefits  of  regulation  offers 
insights  into  both  the  actual  effects  of 
regulations  and  into  the  problems  that 
attend  any  estimation  of  their  benefits 
and  costs.  Below  we  discuss  the  two  key 
studies  underlying  our  estimate  of  the 
aggregate  benefits  and  costs  of 
environmental  regulation  and  a  new 
study  by  Robert  Hahn  of  106  regulations 
using  prospective  estimates  of  costs  and 
benefits  published  by  the  agencies  at  the 
time  the  final  rules  were  issued  (Hahn 
forthcoming).  We  also  review  two 
additional  retrospective  studies  that 
compare  the  actual  and  predicted  costs 
and  benefits  of  regulation. 

First,  as  noted  earlier,  EPA  recently 
published  its  Section  812  Retrospective 
study  of  the  costs  and  benefits  of  the 
Clean  Air  Act,  as  required  by  section 
812  of  the  Clean  Air  Act  of  1990.  It 
estimated  that  the  present  value  of 
benefits  of  the  Clean  Air  Act  regulations 
issued  between  1970  and  1990  is  $22.2 
triUion  (central  estimate,  1990$). 
Publication  of  the  Section  812 


Retrospective  provides  an  opportunity 
to  compare  it  with  the  Hahn  and  Hird 
study,  which  served  as  the  basis  for  our 
estimates  in  last  year's  report. 

Hahn's  study  expands  on  his  earlier 
one,  which  we  used  in  section  2  in  our 
aggregate  estimate  to  cover  the  years 
1987  to  1994  (Hahn  1996).  The  106  final 
regulations  with  both  costs  and  benefits 
in  the  new  study  were  issued  between 
1982  and  mid-1996  by  EPA,  OSHA, 
NHTSA,  HHS,  HUD,  and  USDA.  Hahn 
uses  consensus  estimates  to  value 
reduced  units  of  pollution  and 
increased  life-years  to  calculate  benefits 
of  health,  safety  and  environmental 
regulation.  He  takes  as  given  the 
quantity  estimates  of  benefits  and  the 
monetized  estimates  of  costs  found  in 
the  agency-produced  regulatory  impact 
analyses.  He  also  converted  to  constant 
1995  dollars  and  used  a  5  percent 
discount  rate  to  put  costs  and  benefits 
in  a  consistent  present  value  framework. 
Hahn  estimated  that  the  net  present 
value  of  benefits  of  the  106  regulations 
is  about  $1.6  trillion.  However,  he  also 
found  that  not  all  agency  rules  provided 
net  benefits.  In  fact,  less  than  half  of  all 
final  rules  provided  benefits  greater 
than  costs.  The  main  reason  for  his  large 
estimate  of  net  benefits  and  relatively 
poor  performance  for  many  individual 
regulations  was  that  a  few  rules 
provided  most  of  the  net  benefits. 
NHTSA's  automatic  restraints  in  cars 
and  EPA's  lead  phasedown  in  gasoline 
provided  just  over  70  percent  of  total 
net  benefits  (Hahn  forthcoming,  p.  15). 

1.  EPA's  Retrospective  Report  to 
Congress  on  the  Benefits  and  Costs  of 
the  Clean  Air  Act 

EPA's  Section  812  Retrospective 
represents  the  culmination  of  a  six-year 
effort  by  EPA.  The  Section  812 
Retrospective  also  reflects,  as  required 
by  section  812,  peer  review  by  an 
independent,  external  panel  of 
economists,  health  scientists,  and 
environmental  scientists  known  as  the 
Science  Advisory  Board  Council  on 
Clean  Air  Act  Compliance  Analysis 
(Council).  The  Council  provided 
detailed  review  and  guidance 
throughout  each  step  of  study  design, 
implementation,  and  report  drafting. 
The  quality  and  reliabihty  of  the  Section 
812  Retrospective  was  addressed  by  the 
Council  in  its  review  closure  letter  by 
stating  that  the  Council  "finds  that  the 
Retrospective  Study  Report  to  Congress 
by  the  Agency  is  a  serious,  careful  study 
and  employs  sound  methods  along  with 
the  best  data  available."  '^  The  Council 
further  concluded  that  the  Section  812 


'^SAB  Council,  letter  to  EPA  Administrator 
Browner,  July  8.  1997,  p.  1. 
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Retrospective's  findings  are  "consistent 
with  the  weight  of  available 
evidence."  " 

The  Section  812  Retrospective 
presents  estimates  of  monetized  benefits 
ranging  from  $6  to  $50  trillion  (present 
value  in  1990$)  over  the  period  from 
1970  through  1990,  with  a  central 
estimate  of  $22  trillion.  Over  this  same 
period,  the  Section  812  Retrospective 
estimated  direct  compliance 
expenditures  of  roughly  $0.5  triUion. 
The  estimated  net  monetized  benefits 
for  the  1970  to  1990  period  range  from 
$5.1  to  $48.9  trillion  dollars,  with  a 
central  estimate  of  $21.7  trillion.  The 
Section  812  Retrospective  also  notes 
that  the  monetized  benefits  estimate 
may  understate  benefits  because  a 
number  of  benefit  categories  were  not 
quantified  and/or  monetized,  e.g.,  air 
toxics  effects  and  ecosystem  effects. 
Table  5  presents  the  non-monetized 
benefits  listed  by  the  Section  812 
Retrospective. 

While  the  findings  of  the  Section  812 
Retrospective  suggest  that  the  aggregate 
historical  benefits  of  the  clean  air 
regulatory  programs  substantially 
exceed  the  aggregate  costs,  the  Section 
812  Retrospective  itself  provides  the 
following  cautionary  note  on  page  ES- 
10: 

Finally,  the  results  of  the  retrospective 
study  provide  useful  lessons  with  resfiect  to 
the  value  and  limitations  of  cost-benefit 
analysis  as  a  tool  for  evaluating 
environmental  programs.  Cost-benefit 
analysis  can  provide  a  valuable  framework 
for  organizing  and  evaluating  information  on 
the  effects  of  environmental  programs.  When 
used  properly,  cost-benefit  analysis  can  help 
illuminate  important  effects  of  changes  in 
policy  and  can  help  set  priorities  for  closing 
information  gaps  and  reducing  uncertainty. 
Such  proper  use,  however,  requires  that 
sufficient  levels  of  time  and  resources  be 
provided  to  permit  careful,  thorough,  and 
technically  and  scientifically  sound  data- 
gathering  and  analysis.  When  cost-benefit 
analyses  are  presented  without  effective 
characterization  of  the  uncertainties 
associated  with  the  results,  cost-benefit 
studies  can  be  used  in  highly  misleading  and 
damaging  ways.  Given  the  substantial 
uncertainties  which  permeate  cost-benefit 
assessment  of  environmental  programs,  as 
demonstrated  by  the  broad  range  of  estimated 
benefits  presented  in  this  study,  cost-benefit 
analysis  is  best  used  to  inform,  but  not 
dictate,  decisions  related  to  environmental 
protection  policies,  programs,  and  research. 

In  terms  of  our  charge  under  section 
625(a),  we  must  also  consider  these  new 
benefit  and  cost  estimates  in  developing 
an  overall  estimate  of  the  benefits  and 
costs  of  Federal  regulation.  The 
magnitude  of  EPA's  benefit  estimate, 
$22  trillion  over  the  1970  to  1990 


period,  is  very  large.  The  expected  value 
of  the  estimated  monetized  benefit  for 
1990  is  $1.25  trillion  per  year.  This 
represents  approximately  20  percent  of 
total  1990  Gross  Domestic  Product  and 
is  comparable  in  magnitude  to  total 
1990  U.S.  expenditures  on  nondurable 
goods.  There  are  several  important 
elements  of  the  analysis  in  the  Section 
812  Retrospective  which  deserve  further 
discussion  in  order  to  understand  the 
basis  for  the  benefit  estimates  over  the 
1970  to  1990  period.'* 

(a)  Establishing  a  baseline.  The 
Section  812  Retrospective  uses  as  a 
counter-factual  "baseline"  the  modeled 
air  quality  in  the  United  States  over  the 
1970  to  1990  period  for  a  scenario  in 
which  control  technology  and 
requirements  are  frozen  at  the  levels 
mandated  in  1970.  It  assumed  that  no 
additional  air  pollution  controls  would 
have  been  imposed  by  any  other  level  of 
government  or  voluntarily  initiated  by 
private  entities  after  1970.  The  Section 
812  Retrospective  acknowledges  that 
this  is  an  obvious  oversimplification 
and  that,  in  fact,  State  and  local 
governments  as  well  as  private 
initiatives  were  responsible  for  an 
important  fraction  of  the  estimated 
benefits  and  costs  over  the  period  from 
1970  to  1990.15  At  the  same  time,  it 
notes  that  the  Federal  CAA  played  an 
essential  role  in  achieving  these  results 
and  leaves  to  others  the  question  of 
parsing  out  the  precise  fraction  of  costs 
and  benefits  attributable  to  the  Federal 
CAA.  16 

Because  the  modeled  baseline 
includes  significant  growth  in 
population,  car  and  truck  travel,  and 
economic  activity,  there  is  a  marked 
deterioration  in  baseline  air  quality  over 
the  period  from  1970  to  1990.  While 
there  is  no  direct  sensitivity  analysis  of 


'Mbid. 


'*"A  final,  brief  interagency  review,  pursuant  to 
Circular  A-19,  was  organized  in  August  1997  by  the 
Office  of  Management  and  Budget  and  conducted 
following  the  completion  of  the  extensive  expert 
panel  peer  review  by  the  SAB  Council.  During  the 
course  of  the  final  interagency  discussions,  it 
became  clear  that  several  agencies  held  different 
views  pertaining  to  several  key  assumptions  in  this 
study  as  well  as  to  the  best  techniques  to  apply  in 
the  context  of  environmental  program  benefit-cost 
analyses,  including  the  present  study.  These 
concerns  include:  (1)  The  extent  to  which  air 
quality  would  have  deteriorated  from  1970  to  1990 
in  the  absence  of  the  Clean  Air  Act.  (2)  the  methods 
used  to  estimate  the  number  of  premature  deaths 
and  illnesses  avoided  due  to  the  CAA,  (3)  the 
methods  used  to  estimate  the  value  individuals 
place  on  avoiding  those  risks,  and  (4)  the  methods 
used  to  value  non-health  related  benefits.  However. 
due  to  the  court  deadline  the  resulting  concerns 
were  not  resolved  during  this  final,  brief 
interagency  review.  Therefore,  this  report  reflects 
the  findings  of  EPA  and  not  necessarily  other 
agencies  in  the  Administration."  See  Section  812 
Retrospective,  p.  ES-2. 

"  Section  812  Retrospective,  pp.  2-3. 

'»Ibid,  p.  3. 


alternative  baselines,  the  available 
documentation  for  the  "no  control" 
scenario  suggests  that  a  substantial 
fraction  of  the  estimated  benefits  cu-e 
attributable  to  the  degradation  in 
modeled  air  quaUty  from  1970  levels, 
rather  than  the  result  of  an  improvement 
in  air  quality  from  the  levels  that  existed 
in  the  United  States  in  1970. '■' 

In  any  event,  considerable  uncertainty 
necessarily  surrounds  "what  would 
have  happened"  over  this  20-year 
period,  rendering  all  attempts  to 
construct  aggregate  benefit  and  cost 
estimates  somewhat  speculative. 

(b)  Key  benefit  categories.  The  Section 
812  Retrospective  developed  monetized 
benefit  estimates  for  ten  benefit 
categories,  including  mortality,  hospital 
admissions,  chronic  bronchitis,  soiling 
damage,  and  visibihty.  (See  table  6.)  As 
indicated  by  table  6,  the  monetized 
benefit  estimates  associated  with 
reducing  exposure  to  fine  peuliculate 
matter  (PM)  accoimt  for  90  percent  of 
the  total  estimated  benefits.  The 
discussion  below  discusses  three  key 
elements  in  developing  benefit 
estimates  associated  with  reductions  in 
PM  levels.  

(i)  Uncertainties  in  magnitude  and 
causation.  The  Section  812 
Retrospective  describes  some  elements 
of  the  uncertainty  in  the  estimates  of 
health  risks,  focusing  on  those  elements 
of  uncertainty  that  are  most  readily 
quantifiable.  For  example,  it  addresses 
specific,  quantifiable  elements  of  the 
uncertainty  in  the  benefits  estimates 
through  the  use  of  a  "Monte  Carlo" 
analysis.  It  also  presents  a  thoughtful, 
qualitative  discussion  of  some  of  the 
uncertainties  associated  with  the 
estimated  mortality  risk — for  example, 
the  effect  of  an  historical  trend  in 
particulate  matter  levels  and  the  effect 
of  intercity  movement  of  populat^pn  on 
the  concentration-response  relationship. 

The  Section  812  Retrospective  offers 
little  discussion,  however,  of  the 
uncertainty  associated  with  the  critical 
question  of  the  causal  relationship 
between  fine  particulate  matter  levels 
and  mortality.  It  observes  that  the  Clean 
Air  Scientific  Advisory  Committee  has 
pointed  out  that  a  causal  mechanism 
has  not  been  clearly  established.  It 
concludes  that  "the  well-established 
correlation  between  exposure  to 
elevated  PM  and  premature  mortality  is 
sufficiently  compelling  to  warrant  an 


'^Of  course,  any  change  in  the  baseline  scenario 
would  also  require  revision  of  the  cost  estimates. 
The  Section  812  Retrospective  specifically  notes 
that  the  "no  control"  scenario  avoids  the  difficulties 
of  sorting  out  the  fraction  of  costs  required  to 
maintain  an  alternative  baseline,  such  as 
maintaining  air  quality  at  1970  levels.  See  Section 
812  Retrospective,  pp.  2-3. 


44044 


Federal  Register/ Vol.  63,  No.  158 /Monday,  August  17,  1998 /Notices 


assumption  of  a  causal  relationship  and 
derivation  of  quantitative  estimates  of  a 

PM-related  mortality."  '" 

The  preamble  to  EPA's  1996  proposal 
to  revise  the  National  Ambient  Air 
Quality  Standard  for  Particulate  Matter 
(PM  NAAQS)  discusses  at  greater  length 
the  difficulties  associated  with  the 
interpretation  of  specific  concentration- 
response  relationships,  pointing  out  that 
it  is  the  most  problematic  issue  in 
conducting  risk  assessments  for  PM- 
associated  health  effects.  These 
include:  " 

(1)  The  absence  of  clear  evidence 
regarding  mechanisms  of  action  for  the 
various  health  effects  of  interest; 

(2)  Uncertainties  about  the  shape  of 
the  concentration-response 
relationships;  and 

(3)  Concern  about  whether  the  use  of 
ambient  PM2.5  and  ambient  PMio  fixed- 
site  monitoring  data  adequately  reflects 
the  relevant  population  exposures  to  PM 
that  are  responsible  for  the  reported 
health  effects. 

(ii)  Timing  of  effects.  The  Section  812 
Retrospective  assumed  that  reductions 
in  ambient  PM  concentrations  yield 
contemporaneous  reductions  in  the 
mortality  and  chronic  health  risks 
associated  with  long-term  exposure. 
Given  that  the  concentration-response 
relationships  in  the  underlying  study 
are  presumptively  thought  to  be  the 
result  of  long-term  exposure,  the 
assumption  of  a  contemporaneous 
response — that  is,  a  zero  lag  in  the 
response — represents  only  one  end  in  a 
range  of  possibilities.  It  is  quite 
possible,  however,  that  there  is  a  lag  in 
the  changes  in  the  risk  of  chronic  health 
effects  and  mortality  with  changes  in 
exposure  to  particulate  matter.  Other 
researchers  (World  Health  Organization, 
1996)  have  assumed  the  effect  of 
particulate  matter  exposure  does  not 
begin  uiitil  15  years  of  exposure. 2"  The 
incorporation  of  a  latency  period  can 
have  an  important  effect  on  the  benefits 
estimate.  The  adoption  of  an  alternative 
latency  assumption  of  15  years,  for 
example,  would  reduce  the  estimated 
present  value  of  the  mortality  benefits 
by  a  factor  of  two,  given  the  discount 
rate  of  five  percent  used  in  the  Section 
812  Retrospective. 

(iii)  Valuation  of  changes  in  health 
risk  ("benefits  transfer").  The  Section 
812  Retrospective  also  highlights  the 
difficulties  of  transferring  estimates 
from  other  settings  to  value  the 


"Ibid.,  p.  34. 

"61  FR  65650.  The  preamble  to  the  final  rule 
reaffirms  these  concerns  by  citing  the  proposal  and 
a  more  complete  discussion  in  the  criteria 
document  (chapters  10-13)  and  the  staff  paper 
(chapter  IV).  See  62  FR  38655  and  38656. 

">  Section  812  retrospective,  p.  D-17. 


projected  benefits  of  a  regulatory 
initiative,  e.g.,  changes  in  mortality  risk. 
In  valuing  changes  in  mortality  risk, 
EPA  reviewed  26  studies  to  develop  an 
estimate  of  the  "value  of  a  statistical 
life"  based  on  the  willingness-to-pay 
(WTP)  of  individuals  to  avoid  small 
increases  in  mortality  risk.  Using  a 
Weibull  distribution  to  fit  the  estimates 
from  these  26  studies,  the  Section  812 
Retrospective  estimated  a  mean  value  of 
$4.8  miUion  per  statistical  life  (with  a 
standard  deviation  of  $3.2  million  in 
1990).2i  This  estimate  reflects  a  WTP  of 
$5  for  a  reduction  in  mortality  risk  of 
one  in  a  million. 

This  estimate  is  derived  from  studies 
involving  very  small  changes  in 
mortality  risk.  However,  the  changes  in 
mortality  risk  associated  with  changes 
in  particulate  matter  exposure  estimated 
in  the  Section  812  Retrospective  are 
roughly  10  to  100  times  greater  than  the 
changes  associated  with  these  valuation 
studies.  When  the  marginal  valuation  of 
S5  for  a  one  in  a  million  change  in 
mortality  risk  is  applied  to  the  "no 
control"  scenario  where  modeled 
baseline  mortality  risk  is  on  the  order  of 
1  in  a  1000,  the  resulting  WTP  estimates 
for  changes  in  mortality  risk  represent  a 
large  share  of  each  household's  annual 
budget,  i.e.,  household  ability  to  pay. 
Since  the  total  outlay  for  risk  reduction 
represents  a  large  share  of  the 
household  budget,  this  situation  is  very 
different  from  that  examined  by  the  26 
valuation  studies  where  the  WTP 
estimates  were  a  small  fraction  of 
household  budgets. 

(c)  Hahn  anaHird's  estimate  for 
environmental  benefits.  For  its 
environmental  benefit  estimate,  the 
Hahn  and  Hird  assessment  relied  on  an 
analysis  by  Freeman  conducted  in  the 
late  1970s'(Freeman,  1982)."  The 
Freeman  analysis  largely  represented  a 
synthesis  of  the  best  existing  work  of  the 
1970s.  The  analysis  estimates  air 
pollution  control  benefits  for  the  year 
1978,  and  water  pollution  control 
benefits  for  the  year  1985.  Hahn  and 
Hird  adjust  the  Freeman  estimates  to 
account  for  inflation;  but  these 
adjustments  do  not  reflect  other 
changes — for  example,  additional 
regulations — in  the  air  pollution  control 
program  between  1978  and  1988  and  in 
the  water  pollution  program  control 
between  1985  and  1988.  For  water 
pollution  control  benefits,  the  Freeman 
analysis  may  still  represent  the  most 
comprehensive  estimate  available. 
There  are,  however,  several  elements  of 


the  Freeman  analysis  that  deserve 
further  discussion  in  order  to 
understand  the  strengths  and  limitations 
of  the  benefit  estimates  used  by  Hahn 
and  Hird. 

(i)  Establishing  a  baseline.  As  noted 
elsewhere  in  this  report,  choice  of  an 
analytic  baseline  can  be  difficult,  since 
many  options  are  available,  and  the 
preferred  baseline  may  be  unworkable 
due  to  the  inadequacy  of  available  data. 
In  the  Freeman  analysis,  different 
baselines  were  chosen  for  the  air  and 
water  benefits  analyses. 

The  Freeman  analysis  evaluated  the 
improvement  in  ambient  air  quality 
between  1972  and  1978,  and  did  not 
consider  the  deterioration  in  air  quality 
that  might  have  occurred  in  the  absence 
of  air  pollution  regulations. ^-^  In  effect, 
the  counterfactual  baseline  was 
assumed  to  be  the  evel  of  air  quality  in 
1972.  As  a  result,  die  air  quality 
improvements  that  were  analyzed  were 
much  smaller  than  those  incorporated 
in  the  CAA  Section  812  Retrospective 
(EPA,  1997).  Furthermore,  the  baseline 
used  for  the  air  benefits  analysis  was  not 
consistent  with  that  used  for  Freeman's 
cost  analysis,  which  estimated  all  air 
pollution  control  costs. 

The  baseline  used  for  the  water 
analysis,  on  the  other  hand,  assumed 
changing  population  and  recreational 
participation  rates  between  1972  and 
1985.  "The  baseUne  used  for  the  water 
benefits  analysis  was  consistent  with 
that  used  for  Freeman's  water  pollution 
control  cost  analysis. 

(ii)  Key  benefit  categories.  Freeman's 
air  pollution  benefits  analysis 
developed  monetized  benefit  estimates 
for  six  categories:  human  health 
(mortality),  human  health  (morbidity), 
soiling  and  cleaning,  vegetation, 
materials,  and  property  values. 
Approximately  two  thirds  of  the 
monetized  benefits  were  for  human 
health  improvements,  primarily  reduced 
mortality  incidence,  due  to  reductions 
in  ambient  air  concentrations  of 
particulate  matter  and  sulfur  oxides.  His 
analysis  does  not  include  any  estimate 
of  the  benefits  arising  firom  reductions 
in  airborne  lead  (Pb)  concentrations, 
which  were  a  significant  source  of  air 
pollution  control  benefits  found  by  later 
studies.  The  discussion  below  addresses 
3  key  factors  to  bear  in  mind  when 
interpreting  the  primary  benefit 
category,  i.e.,  reduced  mortality,  found 
in  the  air  benefits  estimates  of  his 
analysis. 


^'  Section  812  Retrospective,  p.44. 

2=  See  Hahn  and  Hird  (1991  pages  253,  273: 
Portney  (1990)  pages  54-60:  Freeman  (1990  in 
Portney  (1990)  page  123. 


^^ Implicitly,  the  Analysis  assumed  increased 
state,  local,  and  private  initiatives  great  enough  to 
offset  air  quality  deterioration  due  to  increased 
economic  activity,  population  growth,  and  vehicle- 
miles-traveled  (VMT)  by  automobiles  and  trucks 
during  the  1972  to  1978  period. 
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1 .  Uncertainties  in  Magnitudes  of 
Physical  Effects:  The  Freeman  analysis 
surveys  seven  studies  from  the  1970s 
which  developed  a  dose-response 
relationship  between  particulate  matter 
and  human  mortality. ^^  Based  on  these 
studies.  Freeman  provides  a  range  of 
possible  results,  with  a  "best-guess" 
estimate  assumed  to  be  at  the  midpoint 
of  the  range.  Since  1978,  a  number  of 
additional  epidemiological  studies  have 
been  completed  on  the  relationship 
between  particulate  matter  and  hiunan 
mortality  rates.  It  does  not  reflect  the 
advances  in  knowledge  achieved  in  the 
1980s  and  1990s. 

2.  Timing  of  Effects:  The  Freeman 
analysis  assumed  that  reductions  in 
ambient  PM  concentrations  yield 
contemporaneous  reductions  in  the 
mortality  risks  associated  with  exposure 
to  PM.  If  one  were  to  assume,  for 
example,  a  significant  lag,  e.g.,  many 
years,  between  changes  in  exposure  and 
changes  in  risk,  then  the  mortality 
benefit  estimates  would  be  reduced. 

3.  Valuation  of  Changes  in  Health 
Risk:  The  Freeman  analysis  assumed  a 
value  per  statistical  life  (VSL)  of  $2.4 
million.25  Since  1978,  there  have  been 
significant  additional  contributions  to 
the  economic  literature  on  the  value  of 
mortality  risk.  After  considering  these 
more  recent  studies,  the  Section  812 
Retrospective  adopted  a  midpoint  of 
$4.8  miUion  ($1990)  as  a  better  estimate 
on  the  population's  willingness-to-pay 
for  reductions  in  mortality  risk.  Use  of 
an  alternative  valuation  for  mortality 
risk  would  have  a  significant  effect  on 
the  aggregate  benefit  estimate  in  the 
Freeman  analysis. 

Freeman's  water  pollution  benefits 
analysis  developed  monetized  benefits 
estimates  for  four  categories:  recreation, 
nonuse,  commercial  fisheries,  and 
diversionary  uses.  Approximately  half 
of  the  monetized  benefits  are 
attributable  to  recreation.  This  analysis 
is  based  on  a  number  of  studies  carried 
out  in  the  1960s  and  1970s,  with 
benefits  projected  forward  to  reflect 
projected  population  and  recreational 
participation  rates  in  1985.  However, 
these  estimates  do  not  include  benefits 
associated  with  the  reduction  in  toxic 
loadings  in  waste  water  discharges,  even 
though  Freeman's  cost  estimates  include 
"substantial  costs  for  the  control  of 
discharges  of  these  substances" 
(Freeman,  1982).  Benefits  of  jion-point 
source  pollution  control  also  were  not 
included.  Benefits  to  new  and  existing 


^••Freeman  (1982),  pages  63-66.  Five  of  the  seven 
studies  relied  on  the  statistical  work  by  Lave  and 
Seskin  £rom  1970,  1973,  and  1977. 

2^  Freeman  (1982),  page  68.  The  estimate  of  $1 
million  in  1978  is  converted  to  1996  using  the  CPI. 


recreational  users  for  hiking,  picnicking 
and  nature  observation  that  might  result 
from  improvements  in  water  quality 
were  also  omitted  because  of  the 
absence  of  data  for  these  activities. 

(d)  Summary  assessment  of  Section 
812  Retrospective.  The  discussion  above 
illustrates  the  difficulty,  which  we 
emphasize  throughout  this  report,  of 
developing  aggregate  estimates  of  the 
benefits  and  costs  of  major  Federal 
regulatory  programs.  The  results 
obtained  in  both  the  Section  812 
Retrospective  and  the  Freeman  analysis 
used  by  Hahn  and  Hird  appear  to  be 
sensitive  to  choices  made  concerning 
the  baseline  for  the  analysis  and  the 
translation  of  the  reduction  of  air 
pollution  into  human  health  benefits. 

2.  Two  Other  Retrospective  Studies 

In  general,  retrospective  studies  are 
likely  to  provide  more  accurate  results 
than  prospective  studies  because  there 
are  fewer  unknowns  to  deal  with. 
Prospective  studies  must  estimate  what 
will  happen  as  a  result  of  a  proposed 
regulation  and  compare  it  with  what 
would  happen  without  the  regulation 
(the  counterfactual).  Retrospective 
studies  only  need  to  measure  the  actual 
and  estimate  the  counterfactual.  Below 
we  discuss  several  case  studies  from  the 
literature  that  compare  retrospective 
studies  with  their  respective  prospective 
studies.  NHTSA  recently  completed  the 
third  in  a  series  of  studies  of  its  1983 
center  high-mounted  stop  lamp 
regulation.  In  brief  the  studies  found 
that  although  benefits  exceeded  costs, 
costs  had  been  underestimated  by  a 
factor  of  two  and  that  the  effectiveness 
of  the  rule  had  been  over  estimated  by 
a  factor  of  seven  in  the  prospective 
study.  The  second  case  study  examines 
eight  regulations  issued  by  OSHA 
between  1974  and  1989  by  drawing  on 
an  Office  of  Technology  Assessment 
(1995)  report  and  a  book  by  Viscusi 
(1992)  that  examined  the  cost  estimates 
and  actual  impacts  of  various  OSHA 
regulations.  The  case  studies  reveal  that 
in  some  cases  the  agency  overestimated 
expected  costs  compared  to  the  actual 
and  in  other  cases  it  underestimated 
them.  The  OTA  study  itself  concluded 
that  the  agency  had  a  tendency  to 
overestimate  costs  because  of 
unanticipated  improvements  in 
compliance  technology  after  the 
regulations  were  issued.  However,  as  in 
the  NHTSA  example,  the  agency  also 
appears  to  have  overestimated  the 
effectiveness  of  its  rule,  if  not  the 
benefits. 

(a)  The  Center  High-Mounted  Stop 
Lamp  Case.  A  comparison  of  NHTSA's 
prospective  with  its  retrospective 
analyses  of  its  Center  High-Mounted 


Stop  Lamp  (CHMSL)  2*  regulation 
illustrates  how  the  benefits  and  costs  of 
a  rule  can  be  substantially  different  in 
practice  than  what  one  would  have 
expected  based  solely  on  the 
prospective  work.^^  It  further  illustrates 
that  early  post-rule  estimates  may  differ 
substantially  from  long-term  estimates. 
In  the  case  of  the  CHMSL  rule,  the  Final 
Regulatory  Impact  Analysis  (FRIA)  in 
support  of  the  rule  made  what  appeared 
to  be  an  overwhelming  case  that  the  rule 
would  generate  very  large  net  benefits. 
The  FRIA  was  based  on  substantial 
amounts  of  experimental  data  and  for 
many  years  served  as  a  model  of  an  RIA 
that  consistently  employed  sound 
benefit-cost  analysis  principles. 
Nevertheless,  when  compared  with 
NHTSA's  long-term  evaluation,  the 
FRIA  overestimated  the  actual 
effectiveness  (though  not  the 
consequent  benefits)  of  CHMSLs  by  a 
factor  of  more  than  seven  and 
underestimated  the  cost  by  a  factor  of 
more  than  two.  Despite  these 
revelations,  however,  the  einalyses 
continue  to  confirm  that  the  rule 
generates  positive  net  benefits,  though 
not  nearly  as  large  as  what  one  might 
have  expected  at  the  time  the  rule  was 
proposed  or  even  based  on  the  early 
post-rule  analyses. 

(i)  1980  and  1983  Regulator\'  Impact 
Analyses.  In  early  1981  NHTSA 
proposed  to  require  CHMSLs.  At  that 
time  the  agency  estimated  in  its 
Preliminary  Regulatory  Impact  Analysis 
(PRIA)  that  the  rule  would  reduce  rear- 
end  collisions  by  35  percent  (see  table 
7).  NHTSA  estimated  this  would  lead  to 
1.511,000  fewer  crashes  per  year  once 
the  entire  passenger-car  fleet  was  so 
equipped.  NHTSA  also  estimated  that 
an  additional  1,339,000  crashes  per  year 
would  be  less  severe  than  they 
otherwise  would  have  been.  "The 
combined  value  of  the  savings  in 
property  damage  would  range  from  $1.3 
to  $2.3  biUion  per  year.  In  addition,  the 
PRIA  estimated  the  rule  would  prevent 
66,000  injuries  and  533  fatalities  per 
year.  NHTSA  estimated  the  cost  of  the 
proposal  at  $49  million  per  year.  Thus 
the  analysis  of  the  proposal  held  out  the 


-'•CHMSLs  are  the  "third  tail  light"  found  on  all 
new  cars  beginning  with  the  1986  model  year.  The 
purpose  of  CHMSLs  is  to  reduce  the  time  it  takes 
for  following  drivers  to  react  when  drivers  in  front 
of  them  put  on  their  brakes,  allowing  them  to  stop 
sooner  and  thereby  avoid  crashes  (or  reduce  the 
speed  at  which  impact  occurs). 

''Over  the  years.  NHTSA  has  conducted  a  total 
of  five  distinct  analyses  of  its  rule.  These  include 
two  prospective  analyses  (preliminary  and  final 
regulatory  impact  analyses)  and  three  retrospective 
analvses. 
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promise  of  very  large  net  lienefits  in 
property  damage  reductions  alone.'*' 

NHTSA  completed  its  FRIA  and 
published  the  final  rule  in  1983.  In 
response  to  comments  it  received  on  the 
proposal  and  in  light  of  some  new 
evidence  of  the  effectiveness  of 
CHMSLs.  NHTSA  revised  several 
components  of  its  benefit  estimates 
downward.  The  FRIA  also  included  a 
somewhat  refined  cost  estimate.  The 
FRIA  estimated  the  effectiveness  of 
CHMSL  at  33  percent.  In  order  to 
provide  a  more  "conservative"  estimate 
of  the  benefits.  NHTSA  applied  this 
effectiveness  rate  to  a  smaller 
proportion  of  rear-end  crashes  than  in 
the  PRIA.-^  In  the  FRIA.  NHTSA  also 
assumed  a  lower  value  of  damage  per 
crash  avoided  (S510  vs.  Si, 116  in  the 
PRIA).  The  result  of  these  and  other 
related  adjustments  was  estimates  of 
902,500  fewer  crashes,  S434  million  in 
reduced  property  damage,  40,000  fewer 
injuries  and  no  estimate  of  reduced 
fatalities. 

The  effectiveness  estimates  were 
based  on  three  separate  experimental 
studies  for  which  CHMSLs  had  been 
installed  on  fleets  of  ta.xis  and  telephone 
company  passenger  cars.  The  three 
studies  covered  over  3,000  vehicles  and 
over  150  million  vehicle  miles. 
Nevertheless,  as  early  as  1980,  NHTSA 
recognized  the  possibility  that  the 
effectiveness  estimate  based  on 
experimental  studies  may  overstate  the 
true  effectiveness  of  CHMSLs  if  there  is 
a  "novelty"  effect  which  caused 
following  drivers  to  react  more  quickly 
than  they  would  once  CHMSLs  became 
commonplace.  The  effectiveness 
estimate  was  critical  to  the  decision  to 
go  forward  with  the  rule  because  it 
underlies  all  components  of  the  benefit 
estimates.  To  its  credit.  NHTSA 
committed  at  the  time  it  proposed  the 
rule  to  reassess  the  effectiveness  after 
the  fact,  if  NHTSA  adopted  a  CHMSL 
requirement  in  a  final  rule. 

(ii)  1987,  1989,  and  1998  retrospective 
studies.  Since  the  rule  became  effective 
with  the  1986  model  year.  NHTSA  has 
conducted  three  analyses  with  the 
benefit  of  hindsight.  The  most  important 


2' Since  the  costs  occur  when  the  vehicles  are 
manufactured  and  the  benefits  occur  over  the 
lifetime  of  the  vehicle,  it  is  inappropriate  simply  to 
subtract  annual  costs  from  benefits.  Even  after 
discounting,  however,  the  PRIA  estimates  would 
yield  net  benefits  of  between  $600  million  and  Si. 3 
billion  annually  in  property  damage  alone. 

"For  example,  the  estimate  excluded  rural 
accidents,  which  account  for  nearly  one  quarter  of 
all  accidents,  because  the  test  fleets  were  driven  in 
urban  areas  only  thus  leaving  NHTSA  with  no 
evidence  that  CHMSLs  would  be  effective  in  rural 
settings.  As  NHTSA  later  discovered,  the  actual 
effectiveness  was  about  the  same  between  urban 
and  rural  settings. 


results  of  these  studies  are  that:  (1)  The 
effectiveness  of  CHMSLs  is  considerably 
lower  than  NHTSA  estimated  in  the 
PRIA  and  FRIA;  (2)  the  effectiveness  has 
fallen  over  time,  though  it  now  appears 
to  have  stabilized:  (3)  actual  costs  are 
about  double  those  estimated  in  the 
RlAs;  and.  most  importantly.  (4)  despite 
these  findings,  the  rule  still  generates 
not  benefits. 

In  1987,  NHTSA  conducted  a 
preliminary  evaluation  of  the 
effectiveness  of  production  CHMSLs.'" 
It  found  an  effectiveness  of  about  15 
percent.  Thus,  even  though  the  CHMSLs 
were  installed  in  a  small  percentage  of 
cars  nationwide,  i.e.,  when  any  "novelty 
effect"  would  most  likely  occur, 
effectiveness  was  less  than  half  of  the 
estimates  in  the  RIAs. 

In  1989.  NHTSA  conducted  the 
second  of  its  retrospective  studies.  This 
study  was  based  on  1987  data,  by  which 
time  about  one-fourth  of  the  passenger 
car  fleet  was  equipped  with  CHMSLs. 
By  this  time,  the  estimate  of 
effectiveness  had  fallen  again,  to  about 
11  percent.  Despite  the  drop  in 
estimated  effectiveness  and  a 
corresponding  reduction  in  the  number 
of  accidents  prevented  compared  with 
the  FRIA.  the  estimated  benefits  of 
CHMSLs  increased.  The  number  of 
injuries  prevented  rose  to  between 
79,000  and  101.000  and  the  estimate  of 
property  damage  prevented  increased  to 
S774  million  per  year.  At  that  time. 
NHTSA  also  concluded  that  CHMSLs 
were  unlikely  to  prevent  any  fatalities. 
The  reasons  for  the  increase  in  the 
benefits  estimate  despite  the  reduction 
in  effectiveness  is  due  to  three  factors: 
(1)  The  retrospective  estimate  includes 
all  accidents  (not  just  urban  ones);  (2) 
the  injury  reduction  estimate  was  based 
on  actual  crashes  whereas  the  estimates 
in  the  RIAs  were  modeled  based  on 
estimates  of  the  reduced  speeds  at 
which  crashes  that  weren't  avoided 
would  occur;  and  (3)  the  actual  value  of 
property  damage  given  an  accident  was 
much  higher  than  NHTSA  assumed  in 
the  FRIA.  In  other  words,  had  NHTSA 
used  the  same  methodology  and  data  for 
the  FRIA  and  the  retrospective,  each  of 
the  benefit  categories  would  contain  a 
value  of  about  one-third  of  what  the 
FRIA  reported,  as  the  difference  in 
effectiveness  rates  would  suggest. 

Earlier  this  year,  NHTSA  completed 
its  long-term  study  of  the  benefits  and 
costs  of  CHMSLs.''  This  most  recent 


'"This  study  did  not  attempt  to  evaluate  the 
benefits  in  a  broader  sense  or  the  costs. 

"  In  the  early  1990s.  NHTSA  extended  the 
CHMSL  requirement  to  include  "light  trucks,"  i.e.. 
minivans,  sport-utility  vehicles,  and  pickup  trucks, 
which  comprise  about,40  percent  of  the  fleet.  The 
estimates  in  the  long-term  study  include  the  effects 


estimate  of  the  effectiveness  of  CHMSLs 
is  4.3  percent.  NHTSA  does  not  expect 
it  to  fall  further  since  it  has  remained 
steady  throughout  the  last  seven  years  of 
data  NHTSA  has  analyzed  (1989  "to 
1995).  Part  of  the  decUne  in 
effectiveness  between  the  1989  study 
and  this  one  is  attributable  to  a  further 
refinement  in  NHTSA's  methodology 
which  more  accurately  controls  for 
vehicle  age.  which  is  a  factor  in  rear-end 
crashes.  (Had  NHTSA  used  the  same 
methodology  in  the  1989  study,  the 
effectiveness  would  have  been  about  8.5 
percent,  rather  than  11.3  percent,  and 
the  corresponding  benefits  would  have 
been  proportionately  lower.)  Thus,  the 
long-term  effectiveness  of  CHMSLs  is 
about  one-eighth  of  NHTSA's  original 
estimate,  while  the  costs  are  more  than 
double.  Even  so,  these  estimates  imply 
that  the  rule  continues  to  produce  net 
benefits,  though  not  nearly  as  large  as 
what  NHTSA  estimated  prospectively. 

The  FRIA  included  an  aggregate  cost 
estimate  of  $70  million  ($7  per  vehicle) 
in  each  of  the  first  two  years  and  $40 
million  ($4  per  vehicle)  each  year 
thereafter.  The  retrospective  analyses 
estimated  the  cost  at  $89  million  (about 
$9  per  vehicle)  per  year,  or  more  than 
twice  the  long-term  cost  estimate  in  the 
FRIA. 

(iii)  Lessons  learned  from  CHMSLs. 
These  analyses  confirm  what  many 
believe:  that  benefits  and  costs  are 
difficult  to  estimate  prospectively.  In 
this  instance,  the  RIAs  overstated  the 
effectiveness  of  CHMSLs  despite  the 
advantage  of  substantial  data  from  field 
experiments.  The  estimates  of  benefits 
in  the  FRIA  were  not  nearly  as  large  as 
those  estimates  presented  in  the  PRIA. 
Nevertheless,  the  FRIA  estimates 
overstated  the  effectiveness  of  the  rule 
by  a  factor  of  more  than  seven.  The 
changes  in  effectiveness  estimates  over 
time  suggest  that  it  is  important  to  re- 
evaluate the  effects  of  regulations, 
particularly  where  behavioral  responses 
to  the  regulation  may  evolve  over  time. 

With  respect  to  cost,  even  though  the 
only  cost  component  was  a  fairly  simple 
piece  of  hardware,  the  FRIA  estimate 
was  less  than  half  the  actual  cost.  It  is 
interesting  that,  in  their  comments  on 
the  proposed  rule,  the  three  domestic 
manufacturers  estimated  costs  in  the  $8 
to  $15  remge.  The  low  end  of  this  range 
was  lower  than  NHTSA's  actual  (long- 
term  retrospective)  estimate  and  the 
high  end  was  only  slightly  further  from 
actual  costs  than  the  FRIA  estimate. 


on  these  vehicles  as  well.  However,  in  order  to 
facilitate  comparisons  with  NHTSA's  previous 
estimates  which  pertained  to  cars  only,  all  aggregate 
estimates  in  this  study  have  tieen  reduced  by  40 
percent  to  reflect  the  effects  on  cars  only. 
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(b)  Eight  OSHA  cases.  The  Office  of 
Technology  Assessment  was  asked  by 
Congress  in  1992  to  examine  how  well 
OSHA  had  estimated  the  impacts  of  the 
regulations  it  had  issued.  OTA 
attempted  to  answer  this  question  by 
comparing  OSHA's  prospective  analysis 
of  impacts  with  actual  outcomes  for  a 
selective  set  of  regulations.  Although 
OTA  did  not  directly  attempt  to 
estimate  actual  benefits,  in  some  cases 
they  can  be  inferred  from  the  discussion 
and  in  other  cases  other  information 
sources,  e.g.,  Viscusi  1992,  can  be  used. 
Because  of  funding  constraints,  three  of 
the  eight  cases — vinyl  chloride,  cotton 
dust,  and  ethylene  oxide — were  chosen 
because  existing  studies  had  already 
been  done.  For  the  other  five,  new 
retrospective  studies  were 
commissioned. 

The  eight  cases  examined  exhibited  a 
variety  of  outcomes.  Table  8,  based  on 
our  analysis  of  the  report's  findings  as 
well  as  other  information,  shows  that 
costs  and  benefits  were  both  over-and 
underestimated  and  that  benefits  were 
sometimes  overestimated  by  OSHA  in 
its  prospective  analyses  of  the  impacts 
of  the  rules.  The  1974  regulation  of 
vinyl  chloride  is  often  cited  as  an 
example  of  an  agency  overestimating 
costs,  although  to  be  fair  to  OSHA  the 
cost  estimate  was  supplied  by  industry 
and  OSHA  at  that  time  did  not  conduct 
its  own  economic  analyses  of 
prospective  regulations.  When  cotton 
dust  was  issued  four  years  later,  the 
agency  was  conducting  economic 
analyses  for  major  rules.  Cotton  dust  is 
also  often  cited  as  an  example  of  the 
agency  overestimating  compliance  costs. 
OSHA,  itself,  contracted  for  a 
retrospective  study  of  the  regulation  five 
years  after  the  rule  was  issued  but 
before  the  final  controls  took  effect.  The 
study  found  that  OSHA  had  earlier 
overestimated  actual  capital  costs  by  a 
factor  of  five  (Viscusi  1992).  The  later 
study  also  found  that  benefits  had  also 
been  overestimated  by  at  least  two  fold 
because  of  mistakes  in  methodology  and 
overcounting  of  the  number  of  exposed 
individuals. 

In  the  secondary  lead  smelters  case, 
also  issued  in  1978,  OSHA 
underestimated  costs  and  overestimated 
benefits.  The  OTA  report  (p.  62)  points 
out  that  as  of  1995  secondary  lead 
smelters  were  not  able  to  comply  with 
the  engineering  controls  requirement  to 
reduce  air-lead  levels  to  the  permissible 
exposure  limit  because  compliance  was 
economically  infeasible,  i.e.,  costs  had 
been  underestimated.  However,  smelters 
had  found  less  expensive  and  more 
direct  ways  than  engineering  controls  to 
reduce  blood-lead  levels,  the  key  health 
indicator  and  performance  goal.  In  other 


words,  reducing  air-lead  levels  through 
engineering  controls  was  not  needed  to 
attain  the  sought-after  health  benefits. 
The  benefits  of  engineering  controls  had 
been  overestimated. 

In  the  1984  ethylene  oxide  regulation 
of  hospitals,  OTA  found  that  OSHA  had 
underestimated  the  costs  of  ventilation 
equipment  but  that  hospitals  had  little 
trouble  complying  with  the  standard  by 
other  means.  OTA  found  that  overall 
hospitals  spent  more  than  expected,  but 
that  was  because  they  brought  exposure 
levels  down  significantly  below  the 
regulated  level.  On  average,  the  agency 
had  estimated  costs  about  right. 

The  agency  appears  to  have 
overestimated  costs  by  about  a  factor  of 
two  for  metal  foundries  in  its  1987 
regulation  of  formaldehyde  because 
firms  used  low-formaldehyde  resins 
rather  than  the  predicted  ventilation 
controls  to  attain  compliance. 

The  next  three  case  studies  were  for 
safety  standards  and  the  findings  are 
difficult  to  summarize.  The  OTA  study 
did  not  directly  estimate  costs  or 
benefits  for  grain  handling  but  found 
that  the  standard  was  economically 
feasible.  The  PSDI  power  presses  and 
powered  platforms  rules  were  actually 
attempts  at  deregulation.  In  both  cases 
the  cost  savings  that  were  predicted 
failed  to  materialize  because  firms  did 
not  take  advantage  of  the  newly  offered 
flexibility,  presumably  because  the 
agency  had  underestimated  the  costs 
and/or  overestimated  the  benefits  of  the 
flexibility.  (See  OTA  1995  p.  62.) 

Looking  at  this  evidence,  OTA 
concluded  that  OSHA  tended  to 
overestimate  costs  because  new 
technology  was  often  developed 
between  the  time  the  analysis  was  done, 
which  in  several  cases  was  several  years 
before  the  final  rule  was  issued,  and  the 
compliance  date.  The  report 
recommended  that  the  agency  consider 
the  dynamic  nature  of  technology 
including  the  possibility  of  "regulation- 
induced  innovation"  in  order  to  set 
lower  compliance  levels  (p.  11). 
However,  there  is  an  opportunity  cost  to 
forcing  innovation  that  is  being 
neglected.  The  resources  that  are 
directed  at  reducing  compliance  costs 
by  developing  new  technologies  have  to 
be  pulled  from  other  projects,  which 
presumably  the  company  thought  had  a 
larger  potential  for  payoff  Since  adding 
another  constraint  to  the  economic 
system  is  not  likely  to  increase  the 
overall  rate  of  technological  progress  for 
the  economy,  "regulation-induced 
innovation"  is  not  likely  to  be  the  "win- 
win"  situation  that  the  report  suggests 
(p.  53). 

Taken  as  a  whole,  these  retrospective 
studies  show  that  OSHA  has  both 


underestimated  and  overestimated 
costs,  sometimes  by  large  amounts.  At 
the  same  time,  in  instances  where  there 
are  clear  data.  OSHA  appears  generally 
to  have  overestimated  benefits. 
Although  there  are  important  cases  of 
overestimating  costs  because 
technological  progress  and  learning-by- 
doing  over  time  reduced  expected  costs, 
it  is  not  clear  that  agencies  should 
compensate  for  this  tendency  by 
reducing  costs  estimates.  These  same 
factors  may  also  lead  to  a  tendency  to 
overestimate  benefits. 

Chapter  II:  Estimates  of  Benefits  and 
Costs  of  This  Year's  "Economically 
Significant"  Rules 

A.  Scope 

In  this  chapter,  we  examine  the 
benefits  and  costs  of  "each  rule  that  is 
likely  to  have  a  gross  armual  effect  on 
the  economy  of  $100,000,000  or  more  in 
increased  costs,"  as  required  by  section 
645(a)(2).  We  have  included  in  our 
review  those  final  regulations  on  which 
OIRA  concluded  review  during  the  12- 
month  period  April  1.  1997,  through 
March  31,  1998.  This  "regulatory'  year" 
is  the  same  time  period  we  chose  for  last 
year's  report.  We  chose  this  time  period 
to  ensure  that  we  covered  a  full  year's 
regulatory  actions  as  close  as  practicable 
to  the  date  our  report  is  due,  given  the 
need  to  compile  and  analyze  data  and 
publish  the  report  for  public  comment. 
In  addition,  we  thought  it  would  be 
useful  to  adopt  a  time  period  close  to 
that  used  for  the  annual  OMB  report 
required  by  the  Unfunded  Mandates 
Reform  Act  of  1995. 

The  statutory-  language  categorizing 
the  rules  we  are  to  consider  for  this 
report  is  somewhat  different  from  the 
definition  of  "economically  significant" 
in  Executive  Order  12866  (section 
3(f)(1)).  It  also  differs  from  similar 
statutory'  definitions  in  the  Unfunded 
Mandates  Reform  Act  and  subtitle  E  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 — 
Congressional  Review  of  Agency 
Rulemaking.  Given  these  varying 
definitions,  we  interpreted  section 
645(a)(2)  broadly  to  include  all  final 
rules  promulgated  by  an  Executive 
branch  agency  that  meet  any  one  of  the 
following  three  measures: 

•  Rules  designated  as  "economically 
significant"  under  section  3(f)(1)  of 
Executive  Order  12866 

•  Rules  designated  as  "major"  under 
5  U.S.C.  804(2)  (Congressional  Review- 
Act) 

•  Rules  designated  as  meeting  the 
threshold  under  title  II  of  tiie  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1531- 
1538) 
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This  year  we  also  include  a  discussion 
of  major  rules  issued  by  independent 
regulatory  agencies,  although  we  do  not 
review  these  rules  under  Executive 
Order  12866.  This  discussion  is  based 
on  data  provided  by  these  agencies  to 
the  General  Accounting  Office  (GAO) 
under  the  Congressional  Review  Act. 
During  the  regulatory  year  selected. 
OIR.\  reviewed  33  final  rulesthat  met 
the  criteria  noted  above.  Of  these  final 
rules  HHS  submitted  10;  EPA  nine; 
USDA  five;  DOI  and  DOE  two  each; 
DOL,  DOT,  DOJ.  and  VA  one  each.  In 
addition  three  agencies,  DOL,  HHS,  and 
Treasury,  worked  together  to  issue  one 
common  rule.  These  33  rules  represent 
about  14  percent  of  the  230  final  rules 
reviewed  by  OIR,\  between  April  1, 
1997,  and  March  31.  1998,  and  less  than 
one  percent  of  the  4.720  final  rule 
documents  published  in  the  Federal 
Register  during  this  period. 
Nevertheless,  because  of  their  greater 
scale  and  scope,  we  believe  that  they 
represent  the  vast  majority  of  the  costs 
and  benefits  of  new  Federal  regulations 
during  this  period. 

1.  Overview 

As  noted  Ln  chapter  I  of  last  year's 
report,  Executive  Order  12866 
"reaffirms  the  primacy  of  Federal 
agencies  in  the  regulatory  decision- 
making process"  because  agencies  are 
given  the  legal  authority  and 
responsibility  for  rulemaking  under 
both  their  organic  statutes  and  certain 
process-oriented  statutes,  such  as  the 
Administrative  Procedure  Act.  the 
Unfunded  Mandates  Reform  Act.  and 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  The 
Executive  order  also  reaffirms  the 
legitimacy  of  centralized  review 
generally  and  in  particular  review  of  the 
agencies'  benefit-cost  analyses  that  are 
to  accompany  their  proposals.  The 
Executive  order  recognizes  that  in  some 
instances  the  consideration  of  benefits 
or  costs  is  precluded  by  law.  For 
example,  the  primary  National  Ambient 
Air  Quality  Standards  under  the  Clean 
Air  Act  are  to  be  health-based  standards 
set  by  EPA  solely  on  the  basis  of  the 
scientific  evidence.  A  variation  is  the 
Occupational  Safety  and  Health  Act, 
where  health  standards  must  be  based 
on  reducing  significant  risks  to  the 
extent  doing  so  is  economically  and 
technologically  feasible.  However,  the 
Executive  order  requires  agencies  to 
prepare  and  submit  benefit-cost 
analyses  even  if  those  considerations  are 
not  a  factor  in  the  decision-making 
process.  Again,  it  is  the  agencies  that 
have  the  responsibility  to  prepare  these 
analyses,  and  it  is  expected  that  OIRA 
will  review  (but  not  redo)  this  work. 


The  costs  and  benefits  identified  may  be 
attributable  solely  to  the  regulation  in 
question,  where  the  agency  has 
substantial  discretion,  or  they  may  in 
fact  be  attributable  just  as  much  to  the 
act  of  Congress  that  they  are 
implementing. 

Reviewing  for  this  report  the  benefit- 
cost  analyses  accompanying  the  33  final 
rules  listed  in  table  9,  we  found,  as  we 
did  last  year,  a  wide  variety  in  the  tvpe, 
form,  and  format  of  the  data  generated 
and  used  by  the  agencies.  For  example, 
agencies  developed  estimates  of 
benefits,  costs,  and  transfers  that  were 
sometimes  monetized,  sometimes 
quantified  but  not  monetized, 
sometimes  qualitative,  and,  most  often, 
some  combination  of  the  three. 
Generally,  the  boundaries  between  these 
types  of  estimates  are  relatively  well 
defined. 

2.  Benefits  and  Costs  of  Economically 
Significant/Major  Final  Rules  (April 
1997  to  March  1998) 

(aj  Social  Regulation.  Of  the  33  rules 
reviewed  by  OIRA,  22  are  regulations 
requiring  substantial  additional  private 
expenditures  and/or  providing  new 
social  benefits. -'2  (See  table  9).  EPA 
issued  nine  of  these  rules;  USDA  three; 
HHS  three;  DOI  and  DOE  two  each;  DOT 
and  DOL  one  each;  and  HHS/DOL/ 
Treasury  jointly  issued  one  rule.  Agency 
estimates  and  discussion  are  presented 
in  a  variety  of  ways,  ranging  from  a 
purely  qualitative  discussion,  e.g.,  the 
benefits  of  EPA's  toxics  release 
inventory  rule,  to  a  more  complete 
benefit-cost  analysis,  e.g.,  DOE's  energy 
conservation  standards  for  refrigerators 
and  freezers. 

(i)  Benefits  analysis.  Agencies 
monetized  at  least  some  benefit 
estimates  in  a  number  of  cases 
including:  (1)  USDA's  $2.41  billion  over 
15  years  from  the  effects  of  its 
environmental  quality  incentives 
program  on  net  farm  income,  pollution 
damage  reductions,  and  wildlife 
enhancements;  (2)  EPA's  $12  to  $57 
million  per  year  in  terms  of  better  water 
quality  from  its  pulp  and  paper  effluent 
guidelines  rule;  and  (3)  DOE's  $7.62 
billion  over  30  years  in  energy  savings 
from  its  energy  efficiency  rule  for 
refrigerators  and  freezers. 

Ofthe  22  (non-transfer)  rules  listed  in 
table  9,  agencies  monetized  all  the 
benefit  estimates  that  they  were  able  to 
quantify  in  eight  cases.  In  five  cases, 
agencies  provided  some  ofthe  benefit 
estimates  in  monetized  and  quantified 
form,  but  did  not  monetize  other, 
important  components  of  benefits. 
DOE's  two  energy  efficiency  rules 


"The  other  1 1  are  "transfer"  rules. 


monetized  the  value  of  energy  savings 
and  quantified,  but  did  not  monetize, 
the  power  plant  emission  reductions 
associated  with  the  reduced  energy 
consumption.  DOL's  respiratory 
protection  rule  monetized  the  out-of- 
pocket  savings  associated  with  its 
estimate  of  injury  and  illness 
reductions,  but  monetized  neither  the 
other  aspects  of  those  injuries  and 
illnesses  (such  as  pain  and  suffering) 
nor  the  fatalities  avoided. 

In  three  cases,  agencies  provided 
quantified  but  not  monetized  benefit 
estimates.  These  included:  (1)  HHS's 
297  to  1306  life-years  extended  as  a 
result  of  its  organ  transplant  rule;  (2) 
EPA's  593,000  tons  of  nitrogen  oxide 
emission  reductions  per  year  from  its 
highway  heavy-duty  engines  rule;  and 
(3)  EPA's  annualized  emission 
reductions  of  385,000  tons  of  nitrogen 
oxides,  6,000  tons  of  hydrocarbons  and 
4,000  tons  of  particulate  matter  from  its 
locomotives  rule. 

Finally,  in  six  cases,  agencies  reported 
neither  monetized  nor  quantified  benefit 
estimates.  In  many,  though  not  all,  of 
these  cases,  the  agency  provided  a 
qualitative  description  of  benefits.  For 
example,  HHS'  animal  feed  rule 
discusses  the  potential  benefits  of 
avoiding  an  outbreak  of  "mad  cow" 
disease,  but  does  not  estimate  the 
probability  of  such  an  episode.  EPA's 
analysis  of  its  expansion  of  its  toxic 
release  inventory  reporting  rule 
includes  a  qualitative  discussion  of 
making  these  data  available  to  the 
public. 

(ii)  Cost  analysis.  In  19  ofthe  22 
cases,  agencies  provided  monetized  cost 
estimates.  These  include  such  items  as: 
USDA's  estimate  of  $1.65  billion  over  15 
years  for  its  environmental  quality 
incentives  program;  DOL's  estimate  of 
$111  million  per  year  for  its  respiratory 
protection  rule;  and  EPA's  estimate  of 
$37  billion  per  year  to  achieve  full 
attainment  of  its  revised  primary 
National  Ambient  Air  Quality  Standard 
for  particulate  matter.  For  three 
deregulatory  rules — USDA's  Sonoran 
pork  and  Argentinian  beef  rules  and 
EPA's  PCB  disposal  rule — agencies' 
monetized  cost  estimates  were  small  or 
zero. 

For  the  remaining  three  rules,  the 
agencies  did  not  estimate  costs.  These 
included  DOI's  two  migratory  bird 
hunting  rules  and  NHTSA's  light  truck 
fuel  economy  rule. 

(iii)  Net  monetized  benefits.  Thirteen 
of  these  22  rules  provided  at  least  some 
monetized  estimates  of  both  benefits 
and  costs.  Of  those,  six  have  positive  net 
monetized  benefits,  that  is.  estimated 
monetized  benefits  that  unambiguously 
exceed  the  estimated  monetized  costs  of 
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the  rules.  For  example,  DOE's  energy 
conservation  standards  for  refrigerators 
and  freezers  will  generate  an  estimated 
net  benefit  of  S4.18  billion  (present 
value)  through  2030.  EPA's  PCB 
disposal  rule  vdll  result  in  an  estimated 
net  benefit  of  about  S161  million  per 
year.  Four  rules  resulted  in  negative  net 
monetized  benefits.  These  included 
DOL's  respiratory  protection  rule  and 
EPA's  medical  waste  incinerator  rule. 
Two  rules  resulted  in  monetized  benefit 
estimates  that  were  sufficiently 
uncertain  as  to  include  both 
possibilities  (net  benefits  and  net  costs). 
For  example,  EPA's  pulp  and  paper 
hazardous  air  pollutant  rule  was 
estimated  to  generate  between  S925 
million  in  net  benefits  and  $1,165 
billion  in  net  costs.  Finally,  one  rule 
(USDA's  Sonoran  pork  rule)  was 
estimated  to  have  $0  benefits  and  $0 
costs. 

(iv)  Rules  with  quantified  effects  of 
less  than  $100  million  per  year.  Seven 
of  the  rules  in  table  9  are  classified  as 
economically  significant  even  though 
they  have  no  quantified  effects  that 
exceed  $100  million  in  any  one  year. 
These  deserve  comment: 

USDA  (2  Rules}— Importation  of  Pork 
from  Sonora,  Mexico,  and  Beef  from 
Argentina:  In  1997,  USDA  began 
implementing  a  new  general  policy 
allowing,  under  certain  conditions,  the 
importation  of  animal  products  from 
certain  regions  of  countries  shown  to  be 
free  of  pests.  This  policy  was 
promulgated  by  rule  on  October  28. 
1997  (62  FR  56000,  56027),  but  was  not 
designated  as  major  because  the 
Department  concluded  that  analysis  of 
the  benefits  and  costs  of  the  general 
policy  was  infeasible.  Instead,  the 
Department  undertook  to  perform  such 
analyses  on  each  significant  action 
implementing  the  general  policy: 

Because  this  framework  will  not  be  fully 
implemented  until  we  receive  a  new  request 
to  allow  the  importation  of  animals  or  animal 
products  into  the  United  States,  and  because 
we  do  not  know  the  number  or  sources  of 
requests  we  will  receive  in  the  future,  we 
cannot  estimate  the  economic  impact  of  this 
rule  as  stipulated  in  E.O.  12866.  We  are 
therefore  committed  to  performing  a  risk 
assessment  and  cost-benefit  analysis  on  a 
case-by-case  basis  for  each  request  we  receive 
in  the  near  future.  |62  FR  56010] 

The  individual  rulemakings  concerning 
the  importation  of  pork  from  Sonora, 
Mexico,  and  beef  from  Argentina 
represent  the  first  two  applications  of 
this  general  regionalization  policy  and 
were  analyzed  as  if  they  were  "major" 
pursuant  to  this  departmental 
commitment. 

HHS — Substances  Prohibited  in 
Animal  Feed:  FDA  estimated  that  this 


rule  will  cost  $53  million  per  year.  It 
did  not  attempt  to  estimate  the  benefits 
to  be  expected  from  the  rule  because  it 
was  unable  to  estimate  the  probability  of 
an  outbreak  of  Bovine  Spongiform 
Encephalopathy  ("mad  cow  disease  "). 
However,  FDA  did  estimate  that  the 
consequences  of  an  outbreak,  should 
one  occur,  would  be  substantial.  It 
estimated  the  losses  from  the 
destruction  of  exposed  livestock  would 
be  about  $3.8  billion. 

DOI— Migratory  Bird  Hunting  (2 
Rules):  These  are  unusual  rules  in  that 
they  are  permissive  rather  than 
restrictive;  that  is,  migratory  bird 
hunting  is  prohibited  absent  these 
annual  regulations  which  allow 
hunting,  setting  bag  limits  and  other 
controls  on  both  early  and  late  season 
hunts.  Thus  the  rules  permit  such 
spending  rather  than  requiring  the 
expenditure  of  private  resources.  DOI 
reports  that  the  National  Survey  of 
Fishing,  Hunting,  and  Wildlife 
Associated  Recreation  indicated  that 
expenditures  by  migratory  bird  hunters 
(exclusive  of  licenses,  tags,  permits,  etc.) 
totaled  $686  million  in  1991.  Based  on 
this  estimate.  DOI  estimated 
expenditures  for  duck  hunters  would  be 
over  $400  million  per  year  in  1995. 
However,  this  figure  is  not  in  the 
commonly  used  sense  a  social  benefit. 

DOE — Room  Air  Conditioners:  This 
rule  was  proposed  as  part  of  a 
substantially  larger  rulemaking  that 
included  seven  other  types  of  household 
appliances,  such  as  water  heaters, 
fiuorescent  lamp  ballasts,  and  mobile 
home  furnaces.  Energy  efficiency 
standards  for  all  eight  combined  clearly 
would  have  been  economically 
significant.  Even  though  the  monetized 
effects  of  this  rule  are  less  than  $100 
million  in  any  year,  the  annualized 
energy  savings  benefits  (about  $60 
million  per  year)  are  substantial.  This 
fact,  combined  with  the  rule's  history 
led  to  the  decision  to  maintain  the 
"economically  significant"  designation. 

DOT — Light  Truck  CAFE:  Each  year. 
DOT  must  establish  a  corporate  average 
fuel  economy  (CAFE)  standard  for  light 
trucks,  including  sport-utility  vehicles 
and  minivans.  (DOT  also  sets  a  separate 
standard  for  passenger  cars  but  is  not 
required  to  revisit  the  standard  each 
year.)  For  the  past  three  years,  however, 
appropriations  language  has  prohibited 
NHTSA  from  spending  any  funds  to 
change  the  standards.  In  effect,  if  has 
frozen  the  light  truck  standard  at  its 
existing  level  of  20.7  miles  per  gallon 
(mpg)  and  has  prohibited  NHTSA  from 
analyzing  effects  at  either  20.7  mpg  or 
alternative  levels.  Although  benefits  and 
costs  are  not  estimated,  DOT's 
experience  in  previous  years  indicates 


that  they  may  be  substantial.  Over  5 
million  new  light  trucks  are  subject  to 
these  standards  each  year,  and  the 
standard,  at  20.7  mpg,  is  binding  on 
several  manufacturers.  Some  are  just 
above  the  standard  and  at  least  one  is 
currently  below  20.7  mpg.  Because  of 
these  likely,  substantial  effects,  we 
designated  the  rule  as  economically 
significant  even  though  analysis  of  the 
effects  was  prohibited  by  law. 

lb)  Transfer  Regulations.  Of  the  33 
rules  listed  in  table  9.  11  were  rules 
necessary  to  implement  Federal 
budgetary  programs.  The  budget  outlays 
associated  with  these  rules  are 
"transfers"  to  program  beneficiaries.  Of 
the  11,  two  are  USDA  rules  that 
implement  Federal  appropriations 
language  regarding  home  day  care  meal 
programs  and  agricultural  policies; 
seven  are  HHS  rules  that  implement 
Medicare  and  Medicaid  policy;  one  is  a 
DO)  rule  regarding  immigration  policy; 
and  one  is  a  VA  rule  regarding 
compensation  of  veterans  who  have 
cardiovascular  disabilities. 

(c)  Major  rules  for  independent 
agencies.  Several  commenters  suggested 
that  last  year  we  omitted  a  major 
category  of  costs  and  benefits:  the  costs 
and  benefits  of  major  rules  from  the 
independent  agencies.  The  General 
Accounting  Office  (GAO)  is  required  to 
submit  reports  on  major  rules  to  the 
Committees  of  )urisdiction  in  both 
houses  of  Congress  under  the 
congressional  review  provisions  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA),  including  rules 
issued  by  agencies  not  subject  to 
Executive  Order  12866  (the  so-called 
independent  agencies).  We  reviewed  the 
information  on  the  costs  and  benefits  of 
major  rules  contained  in  the  GAO 
reports  for  the  period  April  1,  1996  to 
March  31.  1998.  According  to  the  GAO 
reports,  five  independent  agencies 
issued  41  major  rules  during  this  period 
The  agencies  are  listed  in  table  10  along 
with  a  summary  of  the  kinds  of 
information  provided  by  the  agencies  as 
summarized  by  GAO. 

Table  10  clearly  reveals  that  the 
independent  agencies  pro\ide  relatively 
little  quantitative  mformation  on  the 
costs  and  benefits  of  regulations  for 
major  rules,  especially  compared  to  the 
agencies  subject  to  E.O.  12866.  Indeed, 
according  to  a  recent  GAO  report. 
Regulatory  Reform:  Major  Rules 
Submitted  for  Congressional  Review 
During  the  First  2  Years.  (April  24, 
1998),  the  independent  agencies 
themselves  reported  doing  benefit/cost 
analyses  for  only  eight,  o:  18  percent,  of 
the  44  major  rules  they  submitted  to 
GAO  during  this  period.  That  compares 
to  72  out  of  78  rules,  or  92  percent,  that 
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GAO  examined  for  the  agencies  subject 
to  Executive  Order  12866.  Table  10  also 
shows  that  12  of  the  41  rules,  or  29 
percent,  from  independent  agencies  in 
our  sample,  which  were  all  in  the  GAO 
sample,  included  some  discussion  of 
benefits  and  costs  even  though  in  some 
cases  the  agencies  reported  that  they  did 
not  do  a  benefit  cost  analysis.  However, 
table  10  also  reveals  that  only  four  of  the 
41  regulations  had  any  monetized  cost 
information  and  only  one  had  any 
monetized  benefit  information. 

The  one  rule  in  table  10  that 
estimated  both  benefits  and  costs  was  an 
SEC  rule  amending  the  Investment 
Advisors  Act  of  1940  to  exempt  certain 
types  of  investment  advisors  from  the 
prohibition  of  SEC  registration  as 
investment  advisors.  The  SEC  estimated 
benefits  of  $7  million  and  costs  of 
$930,000.The  three  other  rules  for 
which  costs  were  estimated  are  the 
SEC's  rule  allowing  electronic  storage 
for  brokers  or  dealer  reporting,  which 
the  industry  estimated  would  reduce 
costs  by  S160  million  per  year;  a  Federal 
Reserve  Board  (FRB)  bank  holding 
regulation  that  would  reduce  paperwork 
burden  by  $1.3  million  per  year;  and  an 
FCC  regulation  that  requires  that  phones 
in  most  public  facilities  be  hearing  aid 
compatible  with  volume  controls,  which 
was  estimated  to  increase  the  costs  of  a 
phone  by  from  50  cents  to  a  dollar. 

The  only  estimate  of  costs  or  benefits 
of  approximately  SlOO  million  was  the 
industry-supplied  estimate  of  S160 
million  savings  for  the  SEC's  broker/ 
dealer  reporting  rule.  Since  we  have 
used  a  criterion  of  using  only  agency  or 
academic  peer  reviewed  estimates,  we 
conclude  that  the  41  GAO  reports 
contain  no  information  useful  for 
estimating  the  aggregate  costs  and 
benefits  of  regulations. 

3.  Best  Practices  and  RIAs 

Based  on  a  review  of  the  21  agency 
cost-benefit  analyses  for  the  period  from 
April  1.  1996  to  March  31.  1997,  last 
year's  report  concluded  that  we  need 
better  information  in  order  to  determine 
whether  proposed  regulations  produce 
the  greatest  net  benefits.  Based  on  a 
review  of  22  additional  agency  analyses 
for  the  year  from  April  1.  1997  to  March 
31,  1998,  that  conclusion  still  stands. 
Nevertheless,  agencies  are  making 
significant  efforts  to  apply  the  Best 
Practices  principles  in  their  RI.As.  Below 
we  discuss  several  examples  of 
agencies'  application  of  these  principles 
to  their  analytical  work. 

Serious  deviations  from  Best  Practices 
on  any  one  criterion  can  dramatically 
diminish  the  usefulness  of  the  analysis, 
or  worse,  lead  to  analytical  results  that 
distort  the  facts  and  ultimately  result  in 


regulatory  decisions  that  are  far  from 
optimal.  Because  of  the  importance  of 
"getting  it  right,"  we  thought  it  would 
be  instructive  to  select  several  criteria 
from  the  Best  Practices  document  and 
discuss  some  examples  of  how  agencies 
properly  appfied  them  in  their 
regulatory  analyses: 

•  Quantification  and  monetization  of 
estimates  and  treatment  of  qualitative 
estimates 

•  Determination  of  a  consistent  and 
reasonable  baseline 

•  Evaluation  of  regulatory  options 

•  Treatment  of  bias  and  uncertainty 

•  Treatment  of  future  streams  of 
benefits  and  costs 

(i)  Quantification,  monetization  and 
treatment  of  qualitative  estimates.  All 
monetized  estimates  are,  by  definition, 
given  in  dollars  and  (unless  there  are 
overlapping  effects  of  rules  that  are  not 
accounted  for)  permit  ready  comparison 
and  aggregation.  Monetized  estimates  of 
effects  are  what  is  most  generally 
considered  the  basis  of  benefit-cost 
analysis.  Even  when  such  figures  are 
available,  however,  care  must  be  taken 
when  interpreting  them  because  they 
depend  for  comparability  on  a  number 
of  distinct  elements.  Specifically, 
monetized  estimates  consist  of:  (1)  The 
dollar  value  itself;  (2)  the  base  year  of 
the  dollar  used;  (3)  the  initial  year  in 
which  the  effects  occur;  (4)  the  final 
year  after  which  the  effects  disappear; 
and  (5)  the  discount  rate  used  to  convert 
future  into  current  values  (or  vice 
versa). 

Quantified  estimates  may  take  the 
form  of  a  variety  of  different  units,  but 
they  share  in  common  a  numeric 
measure.  Generally,  quantified  estimates 
of  benefits,  costs,  and  transfers  must  be 
interpreted  with  the  same  elements 
noted  above  in  mind.  The  most 
important  difference,  of  course,  is  that 
quantified  estimates  are  expressed  in 
units  other  than  dollars.  Such  estimates 
may  be  aggregated  only  if  they  are 
presented  in  the  same  or  similar  units. 
Also,  a  quantified  estimate  should 
identify  the  applicable  time  period,  e.g., 
tons  of  pollution  controlled  per  year, 
number  of  endangered  species  protected 
from  extinction  per  decade.  Quantified 
estimates  that  lack  reference  to  the  time 
periods  to  which  they  apply  may  be 
highly  misleading,  and  should  be 
converted  to  similar  time  periods  to  be 
comparable.  Indeed,  even  when 
estimates  of  a  similar  type  include 
explicit  reference  to  their  underlying 
time  periods,  care  must  be  taken  when 
aggregating  or  comparing  them  because 
of  the  risk  of  summing  estimates  based 
on  different  time  periods  or  inconsistent 
base  years. 


In  contrast,  qualitative  estimates  may 
not  have  any  units  at  all,  or  they  may 
be  expressed  in  units  that  do  not  lend 
themselves  to  simple  comparisons.  As 
has  often  been  observed,  it  is  more 
frequently  the  case  that  costs  are 
monetized  and  that  benefits  are  more 
often  quantified  or  presented  in 
qualitative  form.  Qualitative  effects 
should  be  evaluated  in  terms  of  their 
uniqueness,  reversibility,  timing,  and 
geographic  scope  and  severity.  These 
effects  are  the  most  difficult  to  interpret, 
and  this  may  lead  some  to  give  them 
short  shrift.  The  fact  that  an  effect  has 
not  been  monetized  or  quantified  does 
not,  however,  necessarily  mean  that  it  is 
small  or  unimportant. 

Qualitative  effects  must  be  used  with 
care  for  other  reasons  as  well.  Because 
they  tend  to  be  general  and  descriptive, 
they  may  be  broader  than  the 
incremental  effects  of  the  particular 
regulation  being  analyzed.  For  example, 
in  developing  a  rule  designed  to  address 
a  particular  safety  problem,  an  agency 
may  describe  the  extent  of  the 
problem — that  is,  so  many  persons 
injured  per  year  from  this  particular 
cause.  While  important  in  estimating 
the  benefits  of  the  rule,  this  figure  itself 
is  not  a  benefit  estimate  unless  and  until 
it  is  linked  to  the  likely  effectiveness  of 
the  proposed  rule.  Finally,  qualitative 
estimates  cannot  be  aggregated  at  all 
because  they  do  not  contain  units  that 
permit  arithmetic  operations.  In 
addition,  not  infrequently  they  fail  to 
contain  relevant  information  about  the 
period  of  time  during  which  they  apply. 

(ii)  Baseline.  One  of  the  criticisms 
often  cited  in  evaluating  RIAs  is  the 
failure  to  use  a  consistent  baseline 
against  which  to  estimate  both  benefits 
and  costs,  or  the  failure  to  adopt  a 
baseline  that  reflects  current  and  future 
conditions  (including  current  regulatory 
requirements).  Using  inconsistent  or 
incorrect  baselines  will  lead  to  biased 
estimates  of  benefits  and/or  costs.  When 
this  happens,  the  analysis  may 
incorrectly  make  one  or  more  of  the 
various  regulatory  options  appear 
reasonable  or  vice  versa. 

The  Best  Practices  document  states 
that  the  baseline  should  be  the  best 
assessment  of  the  way  the  world  would 
look  absent  the  proposed  regulation.  In 
addition,  when  more  than  one  baseline 
appears  reasonable  or  the  baseline  is 
very  uncertain,  the  agency  may  choose 
to  measure  benefits  and  costs  against 
multiple  alternative  baselines  as  a  form 
of  sensitivity  analysis. 

In  its  analysis  of  the  cost  impacts  for 
the  final  PCB  disposal  rule,  for  example, 
EPA  considered  three  alternative 
baselines  reflecting  different 
interpretations  of  existing  regulatory 
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requirements.  EPA's  preferred  baseline 
scenario  reflects  EPA  policy  as  it  has 
evolved  over  the  period  since  1979 
when  EPA  published  an  earlier  final 
rule  with  regard  to  PCBs  generally 
(although  it  does  not  reflect  the  special 
circumstances  associated  with  the 
disposal  of  PCB-contaminated  ship 
hulls).  A  second  baseline  reflects  a 
literal  interpretation  of  the  1979  rule;  a 
third  alternative,  the  "special 
circumstances"  baseline,  reflects  current 
EPA  policy  because  the  Navy  is  already 
disposing  of  ship  hulls  in  a  manner 
consistent  with  the  new  rule.  Using 
these  alternative  baselines,  EPA 
estimates  that  the  final  PCB  rule  would 
yield  net  cost  savings  ranging  from  SI 50 
million  for  the  special  circumstances 
baseline  to  $740  million  for  a  literal 
interpretation  of  the  1979  rule.  The  use 
of  multiple  baselines  is  informative 
because  it  illustrates  that  changes  in 
EPA  policy  in  implementing  regulations 
can  have  a  substantial  effect  on  the  cost 
of  a  regulatory  program.  In  this  case,  in 
the  years  after  EPA  adopted  a  final 
disposal  rule  in  1979,  changes  in  EPA 
policy — especially  allowing  the  disposal 
of  automobile  "shredder  fluff  in 
municipal  landfills — have  operated  to 
reduce  the  cost  of  the  program  by  more 
than  $500  million  per  year. 

(iii)  Regulatory  options.  The  analysis 
should  consider  the  most  important 
alternative  regulatory  options  in 
addressing  the  problem.  Failure  to  do  so 
may  give  the  selected  option  the 
appearance  of  being  the  best  alternative 
when  in  fact  there  are  one  or  more 
others  that  result  in  higher  benefits  and/ 
or  lower  costs  and  thus  greater  net 
benefits.  It  is  critical  that  the 
alternatives  analyzed  be  reasonable. 
Analyzing  bogus  or  "straw  man" 
options  only  exacerbates  the  problem. 

The  analysis  might  consider,  for 
example,  the  use  of  performance-based 
standards,  different  levels  of  stringency, 
differential  standards  for  different  parts 
of  the  regulated  population,  and 
differential  approaches  for  assuring 
compliance.  If  the  proposed  regulation 
is  composed  of  a  number  of  distinct 
provisions,  it  is  important  to  evaluate 
the  benefits  and  costs  of  the  different 
provisions  separately.  Particularly  in  the 
case  of  alternative  levels  of  stringency, 
the  analysis  should  estimate  the 
incremental  benefits  and  costs  of  each 
option  as  compared  with  the  next-less- 
stringent  option. 

DOE's  final  rule  setting  new  energy 
efficiency  standards  for  refrigerators  and 
freezers,  for  example,  includes  analysis 
of  a  comprehensive  set  of  options.  For 
each  of  eight  classes  of  refrigerators,  e.g., 
top-mounted  freezer  with  automatic 
defrost,  DOE  estimated  the  benefits  and 


costs  of  at  least  12  alternative  levels  of 
performance  standards.  For  one  class, 
DOE  analyzed  28  options.  This 
extensive  analysis  of  alternatives 
provided  DOE  with  a  very  rich  array  of 
information  on  the  relative  effects  of 
alternative  standards.  For  example. 
DOE's  analysis  of  over  20  alternative 
performance  standards  for  one  class  of 
top-mounted  refrigerators  enabled  it  to 
select  an  option  that  resulted  in  per-unit 
net  benefits  more  than  S200  greater  than 
for  the  least  attractive  option  considered 
in  the  analysis. 

(iv)  Bias  and  uncertainty.  The  analysis 
should  address  areas  of  uncertainty  and 
potential  bias.  The  analysis  should  also 
provide  a  clear  discussion  of  the 
assumptions  underlying  the  analysis 
and  address  the  uncertainties  that 
attend  these  assumptions.  Sensitivity 
analysis  helps  to  identify  the  truly 
critical  assumptions,  thereby  enabling 
the  analysts  to  focus  their  efforts  on 
further  refinements  to  the  analysis  in 
those  areas. 

The  Best  Practices  document  states 
that  where  benefit  or  cost  estimates  are 
heavily  dependent  on  certain 
assumptions,  it  is  essential  to  identify- 
these  assumptions  explicitly  and  to 
carry  out  sensitivity  analyses  based  on 
alternative  plausible  assumptions. 

EPA's  analysis  for  the  two  rules 
revising  primary  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  ozone 
and  particulate  matter  (PM)  presents  a 
plausible  range  for  the  benefits 
estimates;  the  range  reflects  alternative 
assumptions  with  respect  to  the 
estimates  for  specific  benefit  categories 
(EPA,  RIA  for  PM  and  ozone  primary 
NAAQS,  pp.  ES-9  and  10).  For  exarnple, 
the  analysis  presents  high  and  low 
ozone  benefit  estimates  which  reflect 
differences  in  the  treatment  of  the 
possible  effect  of  ozone  on  premature 
mortality.  Similarly,  the  analysis 
presents  high  and  low  PM  benefit 
estimates  to  reflect  differences  in  the 
treatment  of  a  possible  threshold  below 
which  PM  would  have  little  or  no  effect 
on  premature  mortality. 

(v)  Future  streams  of  benefits  and 
costs.  As  discussed  above,  care  must  be 
taken  in  comparing  estimates  of  effects 
to  assure  that  they  are  presented  in  a 
comparable  time  frame.  This  requires 
consideration  of  several  factors:  (1)  The 
initial  year  in  which  the  effects  occur; 
(2)  the  final  year  after  which  the  effects 
disappear;  (3)  the  discount  rate  used  to 
convert  future  into  current  values  (or 
vice  versa);  and  (4)  the  format  in  which 
the  value  is  presented. 

Format  means  the  characterization  of 
the  monetized  or  quantified  effects  over 
time.  In  the  rules  on  which  we  are 


reporting,  we  found  that  agencies  used 
a  variety  of  formats: 

(1)  Armualized  values: 

(2)  Present  values; 

(3)  Constant  annual  values:  and 

(4)  Other  or  unknown  formats. 
From  the  perspective  of  benefit-cost 

analysis,  annualized  and  present  value 
formats  are  always  preferred  because 
they  permit  aggregation  and 
comparisons  within  and  across 
regulatory  actions.  Constant  annual 
values  are  slightly  less  desirable  insofar 
as  they  require  the  additional  step  of 
discounting  to  permit  such  aggregation 
and  comparison.  Constant  annual  values 
are  typically  found  in  monetized  cost 
estimates  involving  Federal  budget 
outlays,  and  in  quantified  benefit 
estimates  where  agencies  have  chosen 
not  to  discount.  Aggregation  and 
comparison  within  and  across 
regulations  generally  cannot  be 
performed  without  a  common 
discounting  methodology.  Where  an 
agency's  estimation  methodologv 
follows  an  unknown  format,  further 
research  needs  to  be  performed  to 
ascertain  how  to  convert  or  reconstruct 
annualized  or  present  value  estimates. 

The  analysis  should  present  a 
schedule  of  the  stream  of  benefits  and 
costs  where  there  is  a  variation  in 
benefits  and  costs  over  time  or  where 
they  occur  in  different  years,  e.g.,  where 
there  is  a  delay  in  the  timing  of  benefits 
relative  to  the  costs.  These  streams  of 
benefits  and  costs  should  either  be 
discounted  to  yield  "present  value" 
estimates  or  "annualized"  to  provide  an 
estimate  of  annual  benefits  and  costs  in 
a  typical  year  so  that  they  can  be 
considered  in  a  comparable  time  frame. 
Failure  to  do  so  will  bias  the  analysis  in 
favor  of  alternatives  that  deliver  benefits 
later  or  impose  costs  sooner. 

The  Best  Practices  document  refers  to 
OMB  Circular  A-94  as  the  basic 
guidance  on  discount  rates  for 
regulatory'  analyses.  As  noted  in  the  A- 
94  guidance,  agencies  may  also  present 
sensitivity  analyses  using  other  discount 
rates  (with  a  justification  for  using  these 
alternative  rates). 

For  example.  EPA's  analysis  of  its 
final  rule  setting  both  effluent  limits  for 
wastewater  discharges  and  air  toxic 
emission  limits  for  pulp  and  paper  mills 
developed  present  value  estimates  using 
discount  rates  of  three  and  seven 
percent  for  benefit  and  cost  streams  over 
a  30  year  period  (EPA,  Economic 
Analysis*    *    *,  October  1997.  pp. 10-3 
and  10-4).  EPA  phased  in  the 
recreational  benefits  over  a  two-vear 
period  (full  value  in  year  three  and 
thereafter)  and  the  health  benefits  over 
a  five  year  period  (full  value  in  year  six 
and  thereafter).  On  the  cost  side,  EPA 
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assumed  the  capital  costs  would  be 
incurred  in  years  one  and  twenty-one 
with  operations  and  maintenance  costs 
incurred  in  the  second  through  thirtieth 
years.  The  analysis  adopted  the  7 
percent  discount  rate  in  accordance 
with  OMB  guidance  and  used  3  percent, 
reflecting  the  social  rate  of  time 
preference,  to  reflect  the  sensitivity  of 
these  estimates  to  alternative  discount 
rates.  The  benefit  estimates  (including 
the  lower  absolute  value  of  the  bound 
negative  benefit  estimate)  are  roughly  50 
percent  larger  and  the  costs  are  roughly 
40  percent  larger  using  a  3  percent 
discount  rate  vis-a-vis  a  7  percent 
discount  rate. 

4.  GAO  Report 

A  review  completed  by  GAO  looked 
at  how  well  the  regulatory  impact 
analyses  for  20  economically  significant 
health,  safety,  and  environmental 
regulations  issued  between  July  1996 
and  March  1997  followed  our  Best 
Practices  guidelines  (GAO  1998).  For 
example,  according  to  GAO,  five  of  the 
20  rules  examined  did  not  discuss 
alternatives,  six  did  not  assign  dollar 
values  to  benefits,  and  one  did  not 
assign  dollar  values  to  costs — all 
practices  recommended  by  our  guidance 
(GAO,  1998).  In  addition.  GAO  found 
that  the  cmalyses  differed  in  their 
treatment  of  assumptions  and 
uncertainty.  For  example,  agencies  used 
various  discount  rates  that  ranged  from 
2.1  percent  to  10  percent,  and  for  the  six 
analyses  that  used  an  estimate  for  the 
value  of  a  statistical  life,  the  estimates 
ranged  from  $1.6  million  to  $5.5 
million.  GAO  does  point  out,  however, 
that  the  Best  Practices  guidance  does 
allow  agencies  flexibility  to  vary  the 
assumptions  to  fit  the  circumstances  of 
the  specific  rules,  although  GAO  also 
points  out  that  in  many  cases  the 
agencies  do  not  explain  why  they  varied 
from  Best  Practice  recommendations. 

On  a  more  positive  note.  GAO  also 
reported  that  according  to  agency 
officials,  12  of  the  20  analyses  were 
used  to  help  identify  the  most  cost- 
effective  of  several  alternatives  or  to 
cost-effectively  implement  health-based 
regulations  and  that  seven  of  the 
remaining  analyses  were  used  to  define 
the  scope  and  timing  of  implementation, 
document  and  defend  regulatory 
decisions,  and  reduce  health  risks  at 
feasible  costs.  Only  one  of  the  analyses 
played  almost  no  part  in  regulatory 
decisions,  and  that  was  because  the 
statute  was  too  prescriptive  to  leave  any 
discretion  in  implementing  the 
regulation. 

As  we  stated  last  year: 

Although  considerable  progress  has  been 
made  in  providing  micro  data  in  advance  of 


regulatory  proposals  and  in  developing  the 
Best  Practices  guidance,  further  progress  is 
needed  to  continue  improving  regulatory 
decisions.  Specifically,  we  need  to  ensure 
that  the  quality  of  data  and  analysis  used  by 
the  agencies  improves,  that  standardized 
assumptions  and  methodologies  are  applied 
more  uniformly  across  regulatory  programs 
and  agencies,  and  that  data  and 
methodologies  designed  to  determine 
whether  existing  regulations  need  to  be 
reformed  are  developed  and  used 
appropriately. 

Chapter  III:  Estimates  of  Benefits  and 
Costs  of  "Economically  Significant" 
Rules,  April  1995-March  1998 

In  last  year's  report,  we  recommended 
that  OIRA  continue  to  develop  a  data 
base  on  benefits  and  costs  of  major 
rules.  This  chapter  seeks  to  respond  to 
that  recommendation  by  presenting  the 
available  benefit  and  cost  estimates  for 
individual  rules  from  April  1,  1995 
through  March  31,  1998.  The  summary 
of  agency  estimates  for  final  rules  from 
the  current  year  (April  1,  1997  to  March 
31,  1998)  is  presented  in  chapter  II, 
table  9.  The  summary  of  agency 
estimates  for  final  rules  from  the 
preceding  two  years  (April  1.  1995  to 
March  31,  1997)  is  presented  in  tables 
17  and  18. 

In  assembling  agency  estimates  of 
benefits  and  costs,  we  have: 

(1)  Applied  a  uniform  format  for  the 
presentation  of  benefit  and  cost 
estimates  in  order  to  make  agency 
estimates  more  closely  comparable  with 
each  other,  e.g..  provided  the  benefit 
and  cost  streams  over  time,  annualized 
benefit  and  cost  estimates,  etc.,  and 

(2)  Monetized  quantitative  estimates 
where  the  agency  has  not  done  so,  e.g., 
converted  tons  of  pollutant  per  year  to 
dollars. 

The  adoption  of  a  format  that  allows 
the  presentation  of  agency  estimates  so 
that  they  are  more  closely  comparable 
also  allows,  at  least  for  purposes  of 
illustration,  the  aggregation  of  benefit 
and  cost  estimates  across  rules.  At  the 
same  time  we  caution  the  reader  that 
agencies  have  used  different 
methodologies  and  valuations  in 
quantifying  and  monetizing  effects  and 
we  have  attempted  to  be  faithful  to  the 
respective  agency  approaches.  In  this 
chapter,  we  also  aggregate  benefit  and 
cost  estimates  for  those  Federal  rules 
with  significant  quantified  benefit  and 
cost  estimates. 

As  noted  in  chapters  I  and  II,  the 
substantial  limitations  of  the  available 
data  on  the  benefits  and  costs  for  this  set 
of  rules  raise  significant  obstacles  to  the 
development  of  a  meaningful  aggregate 
estimate  of  benefits  and  costs  for  even 
a  single  year's  regulations.  For  example, 
in  many  cases  agencies  identified 


important  benefits  of  their  rules  that 
were  not  quantifiable.  In  such  cases,  we 
necessarily  omitted  them  from  the 
monetized  estimates  we  develop  in  this 
chapter.  To  the  extent  that  these  benefits 
are  substantial,  the  monetized  estimates 
will  understate  the  total  value  of  the 
benefits.  The  discussion  below 
addresses  other  limitations  in  the  data 
and  outlines  the  steps  we  have  taken  in 
an  effort  to  overcome  some  of  them. 

A.  Monetized  Benefit  and  Cost  Estimates 
for  Individual  Rules 

First,  we  have  only  included  in  this 
chapter  those  major  rules  with 
quantified  estimates  of  benefits  and 
costs.  These  include  six  rules  from  the 
1995/96  period,  15  rules  from  the  1996/ 
97  period,  and  13  rules  from  1997/98 
period.  We  have  excluded  13  rules 
without  quantified  estimates  of  either 
benefits  or  costs.  (See  table  11.)  Six 
additional  rules  listed  in  table  12  have 
also  been  excluded  from  further 
discussion  because  only  quantified  cost 
estimates  were  available  and/or  there 
were  only  relatively  small  benefit  and 
cost  estimates. 

Second,  for  some  of  the  remaining 
rules,  agencies  quantified  estimates  of 
significant  effects,  but  did  not  assign  a 
monetized  value  to  these  effects.  Some 
of  the  quantified  effects — for  example, 
small  changes  in  the  risk  of  premature 
death  or  serious  injury — are  frequently 
identified  as  outcomes  for  a  variety  of 
rules.  In  a  number  of  instances,  though, 
agencies  did  assign  monetized  estimates 
to  these  outcomes. 

Differences  in  valuation  across  rules 
are  often  critical,  particularly  in 
comparisons  between  and  among 
individual  rules  or  programs. 
Furthermore,  the  different  approaches 
in  the  quantification  and  monetization 
of  these  effects  across  agencies  result  in 
an  "apples  and  oranges"  problem  in 
aggregating  estimates;  in  particular, 
where  effects  have  been  quantified,  but 
not  monetized,  the  different  quantitative 
effects  cannot  be  summed  because  they 
are  not  expressed  in  common  units.  In 
order  to  address  this  problem,  this 
section  takes  the  additional  step  of 
assigning  a  monetized  value  in  order  to 
provide  a  more  consistent  set  of 
estimates  in  those  cases  where  agencies 
only  quantified  significant  effects.  We 
have  not,  however,  attempted  to 
quantify  or  monetize  any  qualitative 
effects  identified  by  agencies  where  the 
agency  did  not  at  least  quantify  them. 

Agencies  have,  over  the  years,  taken, 
and  continue  to  take,  several  different 
approaches  toward  rules  that  affect 
small  risks  of  premature  death.  In  some 
cases,  such  as  FDA's  tobacco  rule, 
agencies  have  quantified  and  monetized 
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these  effects  in  terms  of  "quality- 
adjusted  statistical  life  years."  In  other 
cases,  such  as  FRA's  roadway  worker 
protection  rule,  agencies  have 
quantified  and  monetized  these  effects 
in  terms  of  statistical  lives.  In  still  other 
cases,  such  as  HHS's  organ  procurement 
rule  and  NHTSA's  air  bag  depowering 
rule,  agencies  have  quantified  risks  of 
death  in  terms  of  life-years  or  lives,  but 
have  not  monetized  them.  Finally,  in 
some  cases,  such  as  FDA's  animal  feed 
rule,  the  agency  did  not  develop  a 
quantified  estimate  of  the  rule's 
mortality  effects. 

Estimates  for  the  value  of  a  statistical 
life  varied  across  agencies.  For  the 
tobacco  rule,  FDA  estimated  benefits 
based  on  a  value  of  S2.5  million  per 
statistical  life.  For  the  roadway  worker 
rule.  FRA  used  $2.7  million  per 
statistical  life.  For  the  upper-bound 
estimates  of  EPA's  ozone  and  PM 
NAAQS  rules,  the  agency  used  $4.8 
million  per  statistical  life;  and  for  its 
mammography  rule.  FDA  also  used  $5 
million  per  statistical  life.''  Similarly, 
agency  estimates  for  the  value  of  a 
statistical  life-year  have  also  varied. 
FDA  used  $116,500  per  life-year  for  its 
tobacco  rule;  EPA  used  $120,000  per 
life-year  to  produce  its  lower-bound 
estimates  of  benefits  in  its  ozone  and 
PM  NAAQS  rules;  FDA  used  $368,000 
per  life-year  in  its  mammography  rule. 
As  a  general  matter,  we  have  deferred  to 
the  individual  agency's  judgment  in  this 
area.  In  cases  where  the  agency  both 
quantified  and  monetized  fatality  risks, 
we  have  made  no  adjustments  to  the 
agency's  estimate. 

In  cases  where  the  agency  provided 
only  a  quantified  estimate  of  fatality 
risk,  but  did  not  monetize  it.  we  have 
monetized  these  estimates  in  order  to 
convert  these  effects  into  a  common 
unit.  For  example,  in  the  case  of  HHS's 
organ  donor  rule,  the  agency  estimated, 
but  did  not  monetize,  statistical  life- 
years  saved,  although  it  discussed 
HHS's  use  of  $116,500  per  fife-year  in 
other  contexts.  We  valued  those  life- 
years  at  $116,500  each.  For  NHTSA's  air 
bag  depowering  rule,  we  used  a  value  of 
$2.7  million  per  statistical  fife.  In  cases 
where  agencies  have  not  adopted 
estimates  of  the  value  of  reducing  these 
risks,  we  used  estimates  supported  by 
the  relevant  academic  literature.  For 
DOL's  respirator  rule,  for  example,  we 
used  $5  million  per  statistical  fife.  As  a 
practical  matter,  the  aggregate  benefit 
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"There  is  a  relatively  rich  body  of  academic 
literature  on  this  subject.  The  methodologies  used 
and  the  resulting  estimates  vary  substantially  across 
the  academic  studies.  Based  on  this  literature, 
agencies  have  developed  estimates  they  believe  are 
appropriate  for  their  particular  regulatory 
circumstances. 


and  cost  estimates  are  relatively 
insensitive  to  the  values  we  have 
assigned  for  these  rules  because  the 
aggregate  estimates  are  dominated  bv 
the  FDA  tobacco  rule  and  EPA's  rules 
revising  the  ozone  and  PM  primarv 
NAAQS.  Finally,  we  did  not  attempt  to 
quantify  or  monetize  fatafity  risk 
reductions  in  cases  where  the  agency 
did  not  at  least  quantify  them. 

B.  Valuation  Estimates  for  Other 
Regulatory  Effects 

The  following  is  a  brief  discussion  of 
our  valuation  estimates  for  other  types 
of  effects  which  agencies  identified  and 
quantified,  but  did  not  monetize. 

•  Injury.  For  the  air  bag  depowering 
rule,  we  adopted  the  Department  of 
Transportation  approach  of  converting 
injuries  to  "equivalent  fatalities."  These 
ratios  are  based  on  DOT's  estimates  of 
the  value  individuals  place  on  reducing 
the  risk  of  injury  of  varying  severity 
relative  to  that  of  reducing  risk  of  death. 
For  the  two  OSHA  rules  we  used  a  ratio 
of  20  injuries  per  equivalent  fatality. 

•  Change  in  Gasoline  Fuel 
Consumption.  We  valued  reduced 
gasoline  consumption  at  $.80  per  gallon 
pre-tax. 

•  Reduction  in  Barrels  of  Crude  Oil 
Spilled.  We  valued  each  barrel 
prevented  from  being  spilled  at  $2,000. 
This  reflects  double  the  sum  of  the  most 
likely  estimates  of  environmental 
damages  plus  cleanup  costs  contained 
in  a  recent  published  journal  article 
(Brown  and  Savage,  1996). 

•  Change  in  Emissions  of  Air 
Pollutants.  We  used  estimates  of  the 
benefits  per  ton  for  reductions  in 
hydrocarbon,  nitrogen  oxide  (NOx), 
sulfur  dioxide  (SO2),  and  fine 
particulate  matter  (PM)  presented  in 
EPA's  Pulp  and  Paper  cluster  rule 
(October.  1997).  These  estimates  were 
obtained  from  the  RIA  prepared  for 
EPA's  July.  1997  rules  revising  the 
primary  NAAQS  for  ozone  and  fine  PM. 
We  note  that  in  this  area,  as  in  others, 
the  academic  literature  offers  a  number 
of  methodologies  and  underlying 
studies  to  quantify  the  benefits.  There 
remain  considerable  uncertainties  with 
each  of  these  approaches.  For  each  of 
these  pollutants,  we  used  the  following 
values  (all  in  1996$)  for  changes  in 
emissions:-'* 

Hydrocarbons:  $519  to  $2,360/ton; 
Nitrogen  Oxides:  $519  to  $2,360/ton; 
Particulate  Matter:  $ll,539/ton;  and 
Sulfur  Dioxide:  $3,768  to  $ll,539/ton. 

Third,  in  order  to  make  agency 
estimates  more  consistent,  we 


'••Where  applicable,  the  lower  (higher)  end  of  the 
value  ranges  in  all  of  the  tables  throughout  this 
report  reflect  the  lower  (higher)  values  in  these 
ranges. 


developed  benefit  and  cost  time  streams 
for  each  of  the  rules.  Where  agency 
analyses  provide  annual  or  annualized 
estimates  of  benefits  and  costs,  we  used 
these  estimates  in  developing  streams  of 
benefits  and  costs  over  time.  Where  the 
agency  estimate  only  provided  annual 
benefits  and  costs  for  specific  years,  we 
used  a  linear  interpolation  to  represent 
benefits  and  costs  in  the  in-between 
years.  In  the  case  of  EPA's  Federal  test 
procedure  rule,  for  example,  the 
analysis  reported  emission  reductions 
for  only  four  vears,  i.e.,  2005,  2010. 
2015,  and  2020.  We  used  finear 
interpolation  to  provide  benefit  and  cost 
streams  over  the  intervening  years. 
In  addition,  agency  estimates  of 
benefits  and  costs  cover  widely  varying 
time  periods.  For  example,  EPA's 
analysis  for  the  pulp  and  paper  effluent 
guidelines  rules  developed  annualized 
benefit  estimates  for  a  stream  of  benefits 
over  30  years.  Annualized  cost  estimates 
for  this  rule  were  based  on  installation 
of  control  equipment  in  the  first  year 
with  full  replacement  of  the  control 
equipment  in  year  21  at  the  end  of  the 
20-year  useful  life  for  the  control 
equipment  and  operating  and 
maintenance  costs  after  the  first  year. 
USDA's  analysis  of  the  conservation 
reserve  program  provided  annual 
benefit  and  cost  estimates  for  the  five- 
year  period  from  1997  to  2002.  On  the 
other  hand.  DOE's  analysis  of  energy 
conservation  standards  for  refrigerators 
and  freezers  evaluated  a  much  longer 
time  frame  from  2000  to  2030,  and 
EPA's  analysis  of  its  rule  setting 
emission  standards  for  new  locomotives 
used  a  time  frame  of  forty  years  (2000 
to  2040). 

These  differences  in  the  time  frames 
evaluated  reflect  specific  characteristics 
of  individual  rules.  The  short  time 
frame  of  USDA's  conservation  reserve 
program  rule  reflects,  for  example,  the 
five-year  legislative  cycle  of  the  farm 
bills.  On  the  other  hand,  the  longer  time 
frames  of  DOE's  refrigerators  and 
freezers  rule  and  EPA's  new- 
locomotives  rule  reflect  the  relatively 
long  period  required  for  turnover  of  the 
existing  stock  of  equipment  and 
replacement  with  equipment  meeting 
the  new  standards.  Because  there  are 
substantial  differences  in  the  time  frame 
of  analysis  for  these  rules,  we  have 
decided — with  the  one  exception  of 
DOT'S  air  bag  depowering  rule — to  treat 
the  benefit  and  cost  streams  as  though 
all  of  these  rules  are  in  place  through 
the  year  2050.  We  made  the  one 
exception  to  this  approach  for  DOT's  air 
bag  depowering  rule  because  the  rule 
automatically  terminates  ai  the  end  of 
five  years.  We  believe  that  this  is  a 
reasonable  treatment  of  the  benefit  and 
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cost  streams  because  a  number  of  these 
rules  will  not  achieve  their  full  effect  for 
many  years  into  the  future.  In  addition, 
major  regulatory  programs  tend  to  be 
long-lived  and,  thus,  the  adoption  of  a 
longer  time  horizon  appears  to  be 
appropriate.  This  approach  holds  the 
baseline  constant  and  does  not  consider, 
of  course,  the  potential  effect  of  a 
"rising  baseline"  as  a  result  of 
technological  change,  cultural  changes, 
etc.  (See  discussion  in  chapter  I.) 
Finally,  we  have  not  made  any 
changes  to  agency  monetized  estimates. 
To  the  extent  that  agencies  have 
adopted  different  monetized  values  for 
effects,  e.g.,  different  values  for  a 
statistical  life,  or  different  discounting 
methods,  these  differences  remain 
embedded  in  tables  13  through  15.  Any 
compcirison  or  aggregation  across  rules 
should  also  consider  a  number  of  factors 
which  the  presentation  in  tables  1 3 
through  15  does  not  address.  First,  for 
example,  these  rules  may  use  different 
baselines  in  terms  of  the  regulations  and 
controls  already  in  place.  In  addition, 
these  rules  may  well  treat  uncertainty  in 
different  ways.  In  some  cases,  agencies 
may  have  developed  alternative 
estimates  reflecting  upper-  and  lower- 
bound  estimates.  In  other  cases,  the 
agencies  may  offer  a  midpoint  estimate 
of  benefits  and  costs,  and  in  some  cases 
the  agency  estimates  may  reflect  only 
upper-bound  estimates  of  the  likely 
benefits  and  costs.  Also,  in  order  for 
comparisons  or  aggregation  to  be 
meaningful,  benefit  and  cost  estimates 
should  correctly  account  for  all 
substantial  effects  of  regulatory  actions, 
including  potentially  offsetting  effects, 
which  may  or  may  not  be  reflected  in 
the  available  data. 

C.  Aggregation  of  Benefit  and  Cost 
Estimates  Across  Rules 

In  table  16,  we  aggregated  the 
estimates  for  individual  rules  from 
tables  13  through  15  by  year.  This 
approach  yields  ex  ante  estimates  of  the 
benefits  and  costs  that  Federal  agencies 
expected  from  major  rules  issued  in 
each  of  the  last  three  years. 

We  have  several  important 
observations  to  offer  on  these  aggregate 
estimates.  First,  the  1996  HHS  rule 
placing  restrictions  on  the  sale  of 
tobacco  and  EPA's  1997  rules  revising 
the  NAAQS  for  ozone  and  particulate 
matter  dominate  the  annualized  and 
present  value  aggregates  presented  in 
table  16.  Changes  in  estimation 
methodology  for  these  rules,  as  reflected 
by  the  "plausible  range"  adopted  by  the 
analysis  for  the  EPA  NAAQS  rules  for 
ozone  and  particulate  matter,  will  have 
a  marked  effect  on  the  aggregated 
benefit  and  cost  estimates  for  the  rules 


published  over  the  period  from  April  1, 
1995  to  March  31.  1998.  By  the  same 
token,  the  aggregate  estimates  are  not 
very  sensitive  to  different  approaches 
for  the  remaining  rules. 

The  presentation  of  these  aggregates 
as  annualized  benefit  and  cost  streams 
or  as  net  present  value  estimates  may 
obscure  the  actual  timing  of  benefits  and 
costs.  In  the  case  of  the  tobacco  rule,  for 
example,  the  annualized  benefit 
estimates  were  estimated  to  be  $9  to  $10 
billion  per  year.  However,  the  health 
benefits  associated  with  successfully 
reducing  the  number  of  young  tobacco 
users  will  not  begin  to  be  realized  until 
after  2015  because  of  the  lag  in  the 
adverse  effects  associated  with  tobacco 
use. 

In  addition,  the  benefits  and  costs  of 
the  revised  ozone  and  particulate  matter 
NAAQS  will  only  be  realized  in  the 
years  after  2005.  These  estimates  of 
"out-year"  benefits  and  costs  are  also 
uncertain.  EPA  will  complete  its  next 
periodic  review  of  the  particulate  matter 
NAAQS,  scheduled  for  2002,  before  it 
begins  implementation  of  the  revised 
particulate  matter  NAAQS.  If  this 
review  yields  a  "mid-course"  change  in 
the  standard,  the  estimates  of  benefits 
and  costs  could  change.  EPA  has  also 
expressed  a  continuing  concern  with  the 
uncertainty  of  the  full  attainment  cost 
estimates  because  EPA  believes 
technological  change  over  the  next 
decade  will  yield  lower-cost  approaches 
that  will  achieve  the  revised  NAAQS. 

Second,  as  noted  above,  there  are 
significant  methodological  issues  that 
need  to  be  confronted  when  aggregating 
estimates  from  a  set  of  individual  rules 
(as  presented  in  tables  13  through  15)  in 
an  effort  to  obtain  an  estimate  of  the 
total  benefits  and  costs  of  Federal 
■  regulation.  These  issues  include: 

(1)  Adoption  of  a  reasonable, 
consistent  baseline  (it  is  difficult  to 
patch  together  a  sensible  baseline  from 
the  differing  baseline  scenarios  adopted 
across  rules). 

(2)  The  use  of  ex  ante  estimates 
(versus  ex  post  estimates)  of  the  benefits 
and  costs  of  regulation,  e.g.,  the  reliance 
on  ex  ante  estimates  may  well  fail  to 
reflect  important  changes  in  taste, 
innovation  by  the  private  sector,  or 
changes  in  Federal/State/local 
regulation. 

(3)  The  "apples  and  oranges"  problem 
associated  with  combining  estimates 
from  different  studies,  i.e.,  different 
measures  of  benefits  and  costs,  double- 
counting  of  benefits  and  costs  across 
related  rules,  differing  approaches  to 
uncertainty  such  as  the  use  of  upper- 
£ind  lower-bound  estimates  versus  the 
use  of  an  upper-bound  only  estimate, 
different  discount  rates,  etc. 


Because  of  these  concerns  with 
aggregating  the  prospective  benefit  and 
cost  estimates  taken  from  the  regulatory 
analysis  for  individual  rules,  we  are 
interested  in  comments  on: 

(1)  The  merits  of  aggregating 
prospective  estimates  from  individual 
rules  to  obtain  an  aggregate  estimate  of 
the  benefits  and  costs  of  Federal 
regulation. 

12)  The  best  approach  to  address  the 
concerns  with  baseline,  ex  ante 
estimates,  and  the  various  "apples  and 
oranges"  problems  identified  above. 

A  Final  reason  that  any  regulatory 
accounting  effort  has  limits  is  the  lack 
of  information  on  the  effects  of 
regulations  on  distribution  or  equity. 
None  of  the  analyses  addressed  in  this 
report  provides  quantitative  information 
on  the  distribution  of  benefits  or  costs 
by  income  category,  geographic  region, 
or  any  other  equity-related  factor.  As  a 
result,  there  is  no  basis  for  quantifying 
distributional  or  equity  impacts. 

Chapter  IV:  Reconunendations 

As  with  last  year's  report,  this  year's 
is  to  include  "recommendations  from 
the  Director  of  OMB  and  a  description 
of  significant  public  comments  to 
reform  or  eliminate  any  Federal 
regulatory  program  or  program  element 
that  is  inefficient,  ineffective,  or  is  not 
a  sound  use  of  the  Nation's  resources' 
(section  625  (a)(4)).  We  are  soliciting 
comments  on  a  wide  range  of  issues 
related  to  our  discussion  of  the 
methodology  used  in  evaluating  total 
annual  benefits  and  costs  of  Federal 
regulatory  programs  and  on  estimates  of 
the  benefits  and  costs  of  "economically 
significant"  or  "major"  rules.  In 
particular,  we  are  soliciting  comments 
on  our  approach  to  estimating  the  total 
costs  and  benefits  of  regulation  by 
combining  existing  retrospective  or  ex 
post  studies  with  agency-produced 
prospective  or  ex  ante  estimates;  the 
best  ways  to  deal  vdth  the  baseline  and 
apple  and  oranges  problems  discussed 
above;  and  whether  we  have  missed 
important  data  sources  that  would  fill  in 
the  gaps  in  our  estimates.  We  are  also 
seeking  comment  on  regulatory 
programs  or  program  elements  that  are 
"inefficient,  ineffective,  or  *   *  *  not  a 
sound  use  of  the  Nation's  resources." 

In  chapter  I  we  presented  aggregate 
estimates  of  the  costs  and  benefits  of 
several  categories  of  regulation  to 
further  the  discussion  and  generate 
comments  that  we  hope  wdll  lead  to 
better  estimates.  However,  these 
aggregate  estimates  are  at  best  only 
general  indicators  of  the  importance  of 
regulation  undertaken  thus  far  and  not 
guides  to  future  specific  regulatory 
changes.  We  discussed  at  some  length 
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the  various  shortcomings  of  these 
estimates,  including  the  problem  that, 
most  of  them  are  based  either  on  dated 
studies  of  existing  regulations  or  on 
estimates  for  proposed  regulations. 

In  chapter  II,  we  presented  the 
prospective  cost  and  benefit  data  that 
the  agencies  had  estimated  for  the  major 
rules  that  they  issued  over  the  period 
April  1,  1997  to  March  31,  1998.  These 
data  for  individual  regulations  show 
that  in  many,  but  not  all  cases,  agencies 
have  done  a  good  job  following  the 
recommendations  of  the  Best  Practices 
document.  The  overall  picture  remains 
one  of  slow  but  steady  progress  toward 
the  Best  Practices  standards.  In  any 
case,  even  if  Best  Practices  are  fully 
adhered  to  in  developing  regulations, 
these  prospective  analyses  alone  would 
not  be  suitable  for  determining  whether 
existing  regulatory  programs  or  program 
elements  should  be  reformed  or 
eliminated. 

In  spite  of  these  methodological 
difficulties,  we  believe  that  prospective 
studies  such  as  those  discussed  in 
chapter  II  do  provide  useful  general 
information  about  existing  regulatory 
programs.  In  this  spirit,  we  developed  in 
chapter  III  cost  and  benefit  estimates  for 
a  set  of  major  regulations  issued  by  the 
agencies  over  the  last  three  years  by 
using  standardized  assumptions  and 
common  values  on  benefits  derived 
from  agency  practice  and  the  academic 
literature.  These  values  and 
assumptions  are  not  necessarily 
appropriate  for    11  individual 
regulations  but  when  applied  to  a  set  of 
analyses  offer  additional  general 
information  about  agencies'  regulatory 
systems.  We  are  still  in  the  early  stages 
of  this  process  and  seek  comments  on 
whether  this  line  of  analysis  should  be 
pursued.  In  summary,  at  this  stage  we 
do  not  believe  it  is  appropriate  to  make 
recommendations  on  specific  regulatory 
programs  based  on  the  incomplete  and 
uneven  data  Jthat  we  discuss  at  length 
above.  We  note,  however,  that  agencies 
are  continuing  to  reform  and  improve 
their  regulatory  programs.  These 
specific  efforts  are  described  at  length  in 
the  Regulatory  Plan,  published  each  fall 
vnth  the  Unified  Agenda  of  Federal 
Regulatory  and  Derergulatory  Actions. 

We  have  discerned  some  general 
themes  during  our  review  of  the 
academic  literature  and  analysis  of  data 
on  the  economic  impacts  of  regulation. 
In  particular,  we  note  the  general 
success  of  large  scale  regulatory  reforms 
that  have  embraced  industrial  or 
business  sectors.  For  example,  the 
Federal  govenunent  luidertook  reforms 
of  the  statutory  and  regulatory  regimes 
that  governed  practices  in  the  airline, 
trucking,  and  natural  gas  and  oil 


markets  in  the  1970s  and  1980s.  The 
Clinton  Administration  has  continued 
this  work  with  regulatory  reforms  in 
banking,  intrastate  trucking,  securities 
and  financial  services,  pensions,  and 
telecommunications.  In  many  of  these 
areas,  the  older  regulatory  schemes 
attempted  to  proscribe  entry  by  firms 
into  lines  of  business  or  to  limit 
production  for  reasons  other  than 
health,  safety,  or  environmental 
protection. 

Although  there  exist  theoretical 
arguments  that  in  the  case  of  natural 
monopolies  entry  of  new  firms  could 
increase  costs  to  consumers,  these 
arguments  are  based  primarily  on  static 
models  not  appropriate  for  our  current 
dynamic,  technological  world.  The 
consistency  of  the  movement  toward 
regulatory  reform  over  the  past  25  years 
is  a  tribute  to  the  benefits  that  flow  from 
opened  markets.  It  appears  that  opening 
up  markets  to  all  qualified  entities  and 
individuals  has  been  and  continues  to 
be  a  mainstay  of  regulatory  reform.  It  is 
worth  noting,  however,  that  such 
regulatory  reform  does  not  mean  the  end 
of  regulation.  While  outmoded 
regulatory  programs  are  changed,  new 
regulations  are  generally  needed, 
particularly  during  transitions  between 
the  old  and  new  systems,  to  open  up 
markets  and  ensure  that  fair  competition 
is  maintained.  For  example,  the 
Telecommunications  Act  of  1996  directs 
the  FCC  to  establish  the  regulation  that 
is  needed  to  allow  new  entrants  access 
to  the  local  network  in  order  to  establish 
competition  in  local 
telecommunications  markets.  Without 
access  to  the  local  network,  there  would 
be  little  competition. 

A.  Electricity  Restructuring 

A  new  regulatory  area  in  which  the 
Administration  is  recommending  reform 
is  the  decades  old  system  of  electricity 
generation.  The  Administration  has 
transmitted  to  Congress  a  bill  that 
would  restructure  this  industry  and 
bring  substantial  savings  to  consumers. 
Economic  forces  are  forging  a  new  era 
in  electricity  prices,  where  electricity 
prices  wdll  be  determined  primarily  by 
the  market  rather  than  by  regulation. 
Under  this  new  system,  often  called 
"retail  choice,"  consumers  are  allowed 
to  choose  their  electricity  supplier, 
much  as  they  have  chosen  long  distance 
telephone  service  for  over  a  decade. 
Electricity  policy  is  moving  in  this 
direction  because  subjecting  utilities  to 
competition  will  lead  to  increased 
efficiency  in  the  industry  and  thus 
benefit  the  economy  and  the 
environment. 

In  the  past,  electricity  customers  did 
not  have  the  ability  to  choose  their 


supplier.  Instead,  under  State  law. 
utiUties  generally  were  monopolies  with 
both  a  right  and  responsibifity  to  serve 
all  consumers  in  a  particular  area.  The 
State  permitted  the  utility  to  charge 
customers  a  regulated  rate  for  electric 
power  based  on  the  cost  of  producing 
such  power  plus  a  "rate  of  return"  on 
investment.  In  general,  the  electric 
monopoly  system  has  provided  reliable 
power  to  electric  consumers  in  the 
United  States.  However,  a  monopoly 
system  has  a  fundamental  weakness:  it 
does  not  provide  incentives  to  be  cost- 
efficient  tiecause  a  monopoly  supplier 
does  not  have  to  compete  and 
essentially  has  a  guarantee  that  its  costs 
will  be  recovered. 

Under  electricity  restructuring, 
competition  will  replace  regulation  as 
the  primary  mechanism  for  setting 
electricity  generation  prices.  Utilities 
would  be  required  to  open  up  their 
distribution  and  transmission  wires  to 
all  qualified  sellers.  The  transmission 
and  distribution  of  electricity  would 
continue  to  be  regulated  because  they 
will  remain  monopolies  for  the 
foreseeable  future.  The  system  would  be 
restructured,  not  completelv 
deregulated. 

1.  The  Need  for  Federal  Action 

The  Administration's  proposal 
respects  the  actions  of  those  States 
which  are  in  the  process  of 
implementing  retail  competition  and 
seeks  to  build  on,  rather  than  disrupt, 
those  efforts.  Nevertheless,  effective 
retail  competition  is  unlikely  to  happen 
without  Federal  legislation.  First, 
electrons  do  not  respect  State  borders. 
Accordingly,  as  States  remove  the 
constraints  of  monopoly  franchise 
territories,  electricity  markets  will 
naturally  become  more  regionalized. 

Only  federal  legislation  can 
adequately  address  the  needs  of  these 
regional  markets.  For  example,  to  allow 
for  effective  and  efficient  competitive 
markets,  FERC  must  have  regulator)' 
jurisdiction  over  all  owners  of 
transmission  faciUties.  Currently,  FERC 
has  no  regulatory  authority  to  order 
open  access  to  transmission  facilities  by 
municipal  utilities,  cooperatives,  or 
federal  power  entities.  Moreover, 
effective  competitive  markets  require 
that  FERC  be  given  additional  regulatory 
authority  to  require  the  formation  of 
Independent  System  Operators  and  to 
address  market  power  issues. 

The  electric  industry  is  also  hampered 
by  statutes  which  inhibit  the 
development  of  competitive  markets. 
The  entire  Federal  electricity  law 
framework  dates  from  the  New  Deal  and 
is  premised  upon  State-regulated 
monopolies  rather  than  regional 
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competitive  markets.  Federal  law 
should  be  updated  so  that  it  stimulates, 
rather  than  stifles,  competition.  For 
example,  the  Public  Utility  Holding 
Company  Act,  which  regulates  utility 
holding  companies,  and  the  "must  buy" 
provision  of  section  210  of  the  Public 
Utility  Regulatory  Policies  Act,  which 
requires  that  utilities  buy  power  from 
qualified  cogenerators  and  small  power 
producers,  should  be  repealed. 

Finally,  the  States  alone  cannot  obtain 
the  full  economic  and  environmental 
benefits  of  competition  for  American 
consumers.  Without  comprehensive 
Federal  electricity  restructuring 
legislation,  neither  State  nor  Federal 
regulators  will  have  the  necessary  tools 
to  ensure  that  regional  electricity 
markets  are  truly  competitive  and 
operate  as  efficiently  as  possible. 
Moreover,  absent  a  Federal  role,  there 
will  be  no  assurances  that  support  for 
renewable  technologies  and  other 
important  public  purpose  programs  will 
continue  absent  a  Federal  program. 
Without  such  tools,  electricity  prices 
will  likely  be  higher  and  the 
environmental  gains  which  we  expect 
under  the  Administration's  plan  will 
not  be  fully  realized. 

2.  Benefits  of  Electricity  Restructuring 

The  Comprehensive  Electricity 
Competition  Plan  embodies  the  overall 
agenda  of  the  Clinton  Administration  to 
expand  the  economy  and  improve  the 
environment.  A  more  competitive 
electricity  industry  will  provide  large 
benefits  to  individual  American 
consumers  as  well  as  being  an  overall 
boon  to  our  economy.  It  will  result  in 
lower  prices,  a  cleaner  environment, 
greater  innovation  and  new  services, 
and  a  more  reliable  power  supply  grid. 
It  will  also  save  the  government  money. 

The  Department  of  Energy  estimates 
that  retail  competition  will  save 
consumers  at  least  $20  billion  a  year  on 
their  electricity  bills.  This  translates 
into  direct  savings  to  the  typical  family 
of  four  of  $104  per  year.  Indirect 
savings,  which  would  arise  from  the 
lower  costs  of  other  goods  and  services 
in  a  competitive  market,  are  $128  per 
year  for  a  typical  family  of  four.  Thus, 
total  projected  savings  for  such  a  family 
are  S232  a  year. 

Competition  will  also  spark 
innovation  in  the  American  economy, 
creating  new  industries,  jobs,  products 
and  services  just  as  telecommunications 
reform  spawned  cellular  phones  and 
other  new  technologies.  This  will 
further  strengthen  our  nation's  position 
as  the  most  vibrant  and  dynamic 
economy  in  the  world. 

Major  benefits  will  accrue  to  the 
Federal.  State  and  local  governments 


through  lower  electricity  prices.  Total 
goverrunent  spending  on  electricity  was 
$19.5  billion  in  1995.  With  competition, 
these  costs  are  likely  to  decline  by  at 
least  10  percent,  a  savings  of  close  to  $2 
billion  year.  This  restructuring  dividend 
will  help  governments  maintain 
balanced  budgets  into  the  future  while 
meeting  critical  public  needs. 

Restructuring  will  also  produce 
significant  environmental  benefits 
through  both  market  mechanisms  and 
policies  that  promote  investment  in 
energy  efficiency  amd  renewable  energy. 
Competitive  forces  will  create  an 
efficient,  leaner,  and  cleaner  industry. 
For.  example,  DOE  estimates  that  the 
Administration's  plan  will  reduce 
greenhouse  gas  emissions  by  roughly  25 
to  40  million  metric  tons  in  2010.  A 
generator  that  wrings  as  much  energy  as 
it  can  from  every  unit  of  fuel  will  be 
rewarded  by  the  market.  Today,  a 
monopoly  supplier  recovers  its  costs 
regardless  of  whether  it  uses  its  power 
resources  efficiently.  Competition  also 
provides  opportunities  for  consumers  to 
vote  with  their  wallets  for  green  power 
and  facilitates  the  marketing  of  energy 
efficiency  services  along  with 
electricity. 

Restructuring  also  makes  possible  the 
introduction  of  new  policy  mechanisms 
such  as  the  renewable  portfolio  stemdard 
and  enhanced  public  benefit  funding, 
which  will  guarantee  substantial 
environmental  benefits  notwithstanding 
market  outcomes.  The  environmental 
benefits  from  the  Administration's 
restructuring  plan,  which  includes  the 
renewable  portfolio  standard  and  the 
public  benefit  fund,  will  outweigh  any 
negative  effects  associated  with  the 
demand  increasing  effects  of  lower 
prices  or  other  factors. 

The  Administration's  proposal  for 
electricity  competition  legislation  reflect 
the  need  for  the  simultaneous 
calibration  of  many  elements  in  an 
interconnected  statutory  frame.work  in 
order  to  achieve  the  desired  bottom  line: 
achieving  the  economic  benefits  of 
competition  in  a  manner  that  is  fair  and 
improves  the  environmental 
performance  of  the  electricity  industry. 

Our  restructuring  proposal  is  best 
understood  in  terms  of  five  main 
objectives:  (1)  Encouraging  States  to 
implement  retail  competition;  (2) 
protecting  consumers  by  facilitating 
competitive  markets;  (3)  assuring  access 
to  and  reliability  of  the  transmission 
system;  (4)  promoting  and  preserving 
public  benefits;  and  (5)  amending 
existing  Federal  statutes  to  clarify 
Federal  and  State  authority. 


B.  Need  for  Further  Methodological 
Progress:  Steps  Taken,  Steps  Needed 

Last  year  we  made  five 
recommendations  to  improve  the 
quality  of  data  and  analysis  on 
individual  regulations  and  on  regulatory 
programs  and  program  elements  as  a 
first  step  toward  developing  the 
evidence  needed  to  propose  major 
changes  in  regulatory  programs: 

•  That  OIRA  lead  an  effort  among  the 
agencies  to  raise  the  quality  of  analyses 
used  in  developing  new  regulations  by 
promoting  greater  use  of  the  Best 
Practices  guidelines  and  by  offering 
technical  outreach  programs  and 
training  sessions  on  the  guidelines; 

•  That  an  interagency  group  subject  a 
selected  number  of  agency  regulatory 
analyses  to  ex  post  disinterested  peer 
review  in  order  to  identify  areas  that 
need  improvement  and  stimulate  the 
development  of  better  estimation 
techniques  more  useful  for  assessing 
existing  regulations; 

•  That  OIRA  continue  to  develop  a 
data  base  on  benefits  and  costs  of  major 
rules  by  using  consistent  assumptions 
and  better  estimation  techniques  to 
refine  agency  estimates  of  incremental 
costs  and  benefits  of  regulatory 
programs  and  elements; 

•  That  OIRA  continue  to  work  on 
developing  methodologies  appropriate 
for  evaluating  whether  existing 
regulatory  programs  or  their  elements 
should  be  reformed  or  eliminated  using 
its  Best  Practices  document  as  the 
starting  point;  and 

•  That  OIRA  work  toward  a  system  to 
track  the  net  benefits  (benefits  minus 
costs)  provided  by  new  regulations  and 
reforms  of  existing  regulations  for  use  in 
determining  the  specific  regulatory 
reforms  or  eliminations,  if  any,  to 
recommend. 

To  implement  these 
recommendations,  we  took  several 
specific  steps,  which  should  be  viewed 
as  first  steps  in  an  ongoing  effort: 

•  After  the  September  30,  1997  report 
was  issued,  we  met  with  interested 
parties  to  hear  their  suggestions  for 
implementing  its  recommendations  and 
improving  the  next  report.  The 
interested  parties  included 
Congressional  staffs,  agency  officials, 
academic  experts,  and  the  public  at 
large  at  a  well  attended  open  meeting 
sponsored  by  the  Brookings  Institution 
and  the  American  Enterpri.se  Institute. 
We  also  put  the  report  on  the  OMB 
home  page  at:  http:// 
www.whitehouse.gov/WH/EOP/OMB/ 
html/rcongress.htm  and  distributed 
hundreds  of  hard  copies  to  the 
interested  public.  We  also  discussed  the 
report  with  our  regulatory  counterparts 


Federal  Register /Vol.  63,  No.  158 /Monday,  August  17,  1998 /Notices 


44057 


from  other  countries  and  with  officials 
at  the  OECD  studying  regulatory  refonn. 
These  discussions  have  been  very 
helpful,  and  their  influences  are 
reflected  in  this  year's  report. 

•  On  December  12, 1997,  the 
Administrator  of  OIRA  sent  a 
memorandum  to  the  Regulatory 
Working  Group  made  up  of  the  top 
regulatory  officials  of  the  key  agencies, 
requesting  that  they  give  greater 
attention  to  the  analysis  of  economically 
significant  rules  and  to  focus 
specifically  on  the  Best  Practices 
guidance.  The  memorandum  also  told 
the  agencies  of  our  intention  to 
disaggregate  further  our  total  benefit  and 
cost  estimates  and  to  provide  more 
information  on  economically  significant 
rules,  including  filling  gaps  by 
monetizing  benefit  estimates  where  the 
agencies  had  quantified  but  not 
monetized.  We  have  followed  up  the 
memorandum  wi\h  meetings  of  the 
Regulatory  Working  Group  and 
discussions  with  individual  agency 
officials  that  emphasized  the 
importance  of  good  analysis. 

•  We  reviewed  examples  of  ex  post 
analyses,  including  those  of  NHTSA, 
OSHA,  and  EPA  regulations.  This 
review  helped  contribute  to  an 
investigation  of  the  methodological 
problems  associated  with  regulatory 
analysis. 

•  We  convened  a  meeting  of  an 
Interagency  Technical  Working  Group 
(ITWG)  of  staff  from  the  major 
regulatory  agencies  co-chaired  by  CEA 
to  examine  the  methodological  issues 
raised  in  the  first  report,  review  existing 
regulatory  analyses,  and  propose  better 
estimation  techniques  useful  in 
evaluating  new  and  existing 
regulations. 3'  The  group  met  several 
times  a  month  throughout  the  first  half 
of  1998,  and  invited  individuals  with 
recognized  expertise  to  make 
presentations  about  estimation  methods. 
The  group  heard  presentations  on 
methods  of  estimating  the  value  of 
mortality  risk  reduction,  the 
quantification  of  morbidity,  the  value  of 
wetlands,  and  the  value  of  changes  in 
travel  time.  Materials  used  in  these 
presentations  are  available  in  the  OIRA 
public  docket  room.  Based  on  these 
presentations,  and  its  own  discussions, 
the  group  considered  the  following 
recommendations  to  OMB  in  the  context 
of  OMB's  report  to  Congress: 

(1)  That  OMB  complete  agency 
estimates  of  reductions  in  mortality  risk 
by  estimating  the  additional  longevity, 
e.g.,  years  of  life  gained,  to  complement 


"It  included  representatives  of  DOE,  Commerce, 
USDA,  Treasury,  HUD,  Interior,  Labor,  hiHTSA, 
Education,  FDA,  and  EPA  as  well  as  CEA  and  OMB. 


conventional  estimates  of  statistical 
lives  saved,  in  instances  where 
supportable  methods  exist. 

(2)  That  OMB  complete  agency 
estimates  of  small  reductions  in 
mortality  risk  by  estimating  the  value  of 
these  changes  using  appropriate  unit 
values  from  the  literature  on 
wallingness-to-pay. 

(3)  That  OMB  complete  agency 
estimates  of  the  value  of  reductions  in 
morbidity,  taking  into  account  lags,  e.g., 
"latency"  periods,  if  any,  in  the 
realization  of  harm  due  to  disease  or 
injury,  using  a  range  of  appropriate 
discount  rates. 

(4)  That  OMB  complete  agency 
estimates  of  reductions  in  morbidity  by 
estimating  (1)  the  value  of  cases  of 
disease  or  injury  averted,  where  there 
are  independent  estimates  of 
willingness-to-pay  to  reduce  the  risks  of 
such  disease  or  injury,  and  (2)  where 
appropriate  willingness-to-pay  estimates 
are  not  available,  an  index  of  loss  in 
function  relative  to  death,  such  as  a 
quality  adjusted  life-year  approach. 

(5)  OMB  not  generally  assign  values  to 
agency  estimates  of  changes  in  the 
quantity  or  quality  of  wetlands,  without 
specific  information  justifying  the 
appropriateness  of  the  unit  values  to  the 
wetlands  affected,  given  the  wide 
variety  of  wetlands. 

Recommendations  (1)  and  (5)  were 
adopted  unanimously.  Although  the 
other  recommendations  enjoyed  support 
from  a  majority  of  agencies,  they  were 
not  supported  unanimously.  Another 
recommendation  on  the  value  of 
increases  or  decreases  in  travel  time  was 
discussed,  but  no  recorrunendation  has 
yet  been  made. 

•  As  the  report  itself  shows,  we  have 
begun  to  implement  the 
recommendations  that  the  ITWG 
discussed  and  considered  in  order  to 
develop  a  data  base  on  the  costs  and 
benefits  of  major  rules  using  consistent 
assumptions  and  better  estimation 
techniques  to  refine  estimates  of  the 
incremental  costs  and  benefits  of 
regulatory  programs  and  individual 
regulations.  We  hope  this  wall  enable  us 
to  move  closer  toward  developing  a 
system  to  track  the  net  benefits  provided 
by  new  regulations  and  reforms  of 
existing  regulation  and  for  identification 
of  specific  regulatory  reform  proposals. 

Last  year's  report  established  a  much 
needed  baseline  from  which  progress 
toward  better  data  and  methods 
regarding  the  impacts  of  Federal 
regulation  can  be  measured.  We 
indicated  that  this  statutory  charge  was 
an  ambitious  one,  but  believe  a  good 
start  was  made.  This  year  we  report 
steady  progress  toward  better  data  and 
improved  analysis.  We  have  refined  the 


aggregate  estimates  of  benefits  and  costs; 
made  progress  in  establishing  more 
consistent  data  for  ongoing  benefit-cost 
analyses;  widened  our  own  data  base 
from  one  to  three  years;  further  analyzed 
and  refined  oiu-  understanding  of 
methodological  difficulties;  and 
recommended  reform  in  the  electricity 
generation  industry. 

We  continue  to  view  the  task  as  a 
formidable  one  that  must  be  approached 
with  the  expectation  of  a  long  steady 
movement  forward.  We  believe  this 
report  represents  a  significant  step 
down  that  path.  We  intend  to  continue 
these  efforts  to  improve  the  quality  of 
data  and  analysis  needed  to  put  us  in  a 
stronger  position  to  continue  to  make 
more  recommendations  for  regulatory 
reforms. 
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Estimates 

Table   2: 
of  Total  Annual   Costs   and  Benefits   of  Social   Regulations 
Issued  Between   1987    and  First  Quarter   of    1998 

(Billions    of    1996   dollars)                                                            | 

Time    Period 

Environ- 
mental 

Transpor- 
tation 

Labor 

Other 

Total 

1987-1994 

Costs 

42 

5 

7 

5 

59 

Benefits 

58 

48 

27 

39 

172 

1995-1998 

Costs 

24 

1 

<           1 

2 

28 

Benefits 

13-    73 

2 

1-   3 

14-19 

30-    97 

1987-1998 

Costs 

66 

6 

7 

7 

87 

Benefits 

71-131 

50 

28-30 

53-58 

202-269 

Source:    The    1987    to    1994    estimates    of    costs    are    from    0MB     (1996)     p.    A-5.    The    1987    to    1994 
estimates    of    benefits    are    calculated    by    taking    the    benefit/cost    ratios    for    the    final    rules 
issued    between    1990    and    1995     from    Hahn     (1996)     Table    10-4    and    applying    them    to    our    costs 
estimates    to   derive   benefit    estimates.     (See    caveats    above   and   the   discussion    in   OMB    (1997)     for 
the    rationale    for    this    approach).    The   benefit/cost    ratios   are    1.4    for   environmental,       9.7    for 
transportation,     3.8    for    labor    and    7.9    for    other    social    regulations.    The    estimates    for    1995 
through   the    first   quarter  of    1998   are   derived  as   described   in   tables    13   through   16,    chapter   III. 
Note   that   totals  may  not   add  because  of   rounding. 

1                                                                                      Table   3: 

j            Estimates   of  Total  Aimual   Costs   and  Benefits   of  Social  Regulations 

1                                            (Billions   of    1996   dollars    as   of    1998,    Ql) 

Environ- 
mental 

Transpor- 
tation 

Labor 

Other 

Total 

Costs 

$    120-      165 

$    15-    18 

$    18-19 

$    17-22 

$    170-      224] 

Benefits 

$      93-3,353 

$    84-110 

$    28-30 

$    53-58 

$    258-3,551 

Net 
Benefits"" 

-$      72-3,233 

$    66-    95 

$      9-12 

$    31-41 

$      34-3,381 

Source:    Tables    1    and    2. 

'■'  Lower  estimate  calculated  by  subtracting  high  cost   from  low  benefit.    Higher  estimate  calculated 

by   subtracting   low   cost    from  high  benefit. 
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Table  4 


Costs  and  Benefits  of  Other  Regulatory  Activitiej 

(Billions  of  Dollars) 


(a) 


Activities 


(1)  Economic 

Regulations : 
Efficiency  Loss 


2)  Disclosure 
Requirements 


(3)  Economic 

Regulations 
Transfers 


(4)  Tax  Compliance 
Costs 


(5)  Federal 

Expenditures  for 

(a)   Social 

Regulations 


(b)  Economic 

Regulations 


(6)  Full  Welfare 
Impact  of 
Environmental 
Regulation 


Costs 


71 


140 


140 


13 


Twice 

direct 

compliance 

costs 


Benefits 


Not  estimated 
but  expected  to  be  small 


Not  estimated 
but  expected  to  be 
significant 


140 


Not  estim.ated 


$  34  -  3,38: 


!Net  benefits 


of  social 


regulation) 


Likely  to  be  significant 
benefits  from 
deregulation  and 
disclosure  requirements 


Not  estimated 
but  likely  to  be  large 


Note  that  these  figures  should  not  be  added  because  they  do  not  all  represent 
social  costs  or  social  benefits  and  may  also  be  interdeoendent . 
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1 .1 

Table  6: 

Mean  Present  Value  Total  Monetized  Benefits  by 

Pollutant  and  Endpoint  Category 

(1970  to  1990  in  billions  of  1990  dollars) 

Pollutant 

Endpoint 

Monetized  Benefits 

Particulate 
Matter 

Mortality 

Chronic  Bronchitis 

Soiling  Damage 

$    16,632 
3,313 

74    [ 

Lead 

Mortality 
IQ  Effects 
Hypertension 

$      1,339    1 

399    1 

98    1 

Particulate 
Matter,  Ozone, 
Lead  and 
Carbon  Monoxide 

Hospital  Admissions 

$         57 

Particulate 
Matter,  Ozone, 
Nitrogen  Dioxide 
and  Sulfur 
Dioxide 

Respiratory  Effects 

$        182 

Particulate 
Matter 

Visibility 

$         54 

Ozone 

Agriculture 

$         23 

TOTAL 

All 

$     22,171 

Source:  EPA  Section  812  Retrospective  (1997),  Table  ES-4  (p.  ES-7).           | 
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Table  8: 
Estimated  Costs  and  Benefits  of  OSHA  Rules 
Prospective  vs .  Retrospective 


Regulation 


Vinyl 
Chloride  '^' 


Cotton 
Dust  '^' 


Lead 

(Secondary 
Smelters) 


Ethylene  Oxide 
(Hospitals)  '^' 


Formaldehyde 

(Metal 

Foundries) 


Grain  Handling 


PSDI  Power 
Presses 


Powered 
Platforms 


Year  Issued 


1974 


1978 


1978 


1984 


1987 


1987 


1988 


1989 


Estimated 
Costs 


Overestimated 
by  a  factor  of 
four 


Capital  costs 
overestimated 
by  a  factor  of 
five 


Capital  costs 
significantly 
underestimated 


About  right 


Over  by  a 
factor  of  two 


Not  clear 


Estimated 
Benefits 


Not  clear 


Overestimated 
by  more  than 
a  factor  of 
two 


Significant 

overestimate 

for 

engineering 

controls 


Not    clear 


Not    clear 


Not    clear 


Underestimated    costs, 
overestimated  benefits,    or 
both 


Underestimated    costs, 
overestimated   benefits,    or 
both 


Source:      See  discussion   in   text. 

'^'   Indicates    that   OTA  relied   on   an   existing   study. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4370-N-01] 

Fiscal  Year  1999  Multifamiiy  Housing 
Mortgage  and  Housing  Assistance 
Restructuring  Program  Request  for 
Qualifications 

agency:  Office  of  Secretary,  HUD. 
ACTION:  Notice  of  request  for 
qualifications. 

SUMMARY:  The  Department  is 
implementing  the  Mark-to-Market 
Program  authorized  by  the  Multifamiiy 
Assisted  Housing  Reform  Act  (MAHRA). 
The  program  is  intended  primarily  to: 
(1)  preserve  low-income  rental  housing 
affordability  and  availability  while 
reducing  the  long-term  costs  of  project- 
based  assistance;  (2)  reform  the  design 
and  operation  of  Federal  rental  housing 
assistance  programs  administered  by  the 
Secretary,  to  promote  greater 
multifamiiy  housing  project  operating 
and  cost  efficiencies;  (3)  encourage 
owners  of  eligible  multifamiiy  housing 
projects  to  restructure  their  FHA- 
insured  mortgages  and  project-based 
assistance  contracts  in  a  manner  that  is 
consistent  with  the  statute.  The  statute 
directs  the  Secretary  to  enter  into 
"portfolio  restructuring  agreements" 
with  "participating  administrative 
entities"  (PAEs)  for  the  implementation 
of  mortgage  restructuring  and  rental 
assistance  sufficiency  plans  to 
restructure  multifamiiy  housing 
mortgages  insured  or  held  by  the 
Secretary  under  the  National  Housing 
Act. 

A  PAE  is  a  public  agency,  a  nonprofit 
organization,  or  any  other  entity 
(including  a  law  firm  or  an  accounting 
firm),  that  meets  the  requirements  of 
MAHRA.  For  purposes  of  this  RFQ,  a 
pubUc  agency  means  a  State,  county, 
municipality  or  other  governmental  or 
public  body  (or  agency  or 
instrumentality  thereof)  authorized  to 
engage  in  or  assist  in  the  development 
or  operation  of  low-income  housing; 
namely,  a  public  agency  is  either  a  State 
housing  finance  agency  or  a  local 
housing  agency.  The  Department  is 
publishing  this  Notice  as  a  formal 
Request  for  Qualifications  (RFQ)  from 
entities  that  seek  to  become  PAEs. 

The  statute  establishes  a  priority  and 
directs  the  Secretary  to  provide  a 
reasonable  period  during  which  the 
Secretary  will  consider  proposals  only 
from  State  housing  finance  agencies 
(HFAs)  and  local  housing  agencies.  It 
further  directs  the  Secretary  to  select 
such  an  agency  without  considering 
other  applicants  if  the  Secretary 
determines  the  agency  is  qualified.  By 


the  end  of  the  period  the  Secretary  shall 
notify  the  State  HFA  or  local  housing 
agency  regarding  the  status  of  the 
proposal.  If  the  proposal  is  rejected,  the 
Secretary  will  provide  reasons  for  the 
rejection  and  the  public  agency  will 
have  an  opportunity  to  respond.  To 
comply  with  these  provisions  of  the 
statute,  the  selection  of  qualified  PAEs 
under  this  RFQ  will  be  completed  in 
two  phases. 

DATES:  See  Supplementary  Information 
for  dates  concerning  pre-submission 
conference,  proposal  deadlines,  and 
selection  schedule. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  C.  Dipman  or  William  S. 
Richbourg,  Program  Coordinators,  Office 
of  Multifamiiy  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410-4000;  Room  6272;  Telephone 
(202)  708-2495  Fax  (202)  708-5494. 
(This  is  not  a  toll-free  number.)  Hearing 
or  speech-impaired  individuals  may  call 
1-800-877-8399  (Federal  Information 
Relay  Service  TTY).  Internet  address: 

George C. Dipman@hud.gov  or 

William S. Richbourg@hud.gov. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  Request 
for  Qualifications  (RFQ)  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  emergency 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  In  accordance 
with  the  Paperwork  Reduction  Act, 
HUD  may  not  conduct  or  sponsor  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  the 
collection  displays  a  valid  control 
number.  The  OMB  control  number, 
when  assigned,  will  be  published  in  the 
Federal  Register,  together  with  any 
changes  in  the  information  collection 
requirements  that  may  result  from  the 
approval  process. 

Participating  Administrative  Entities — 
Request  for  Qualifications 

I.  Background:  Multifamiiy  Housing 
Mortgage  and  Housing  Assistance 
Restructiu-ing  Program 

The  Multifamiiy  Assisted  Housing 
Reform  and  Affordability  Act  of  1997 
(MAHRA)  was  enacted  in  title  V  of  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1998  (FY  1998  Appropriations  Act) 
(Pub.  L.  No.  105-65;  111  Stat.  1344, 
1384;  approved  October  27,  1997). 
Subtitle  A  of  MAHRA  contains  the 
FHA-Insured  Multifamiiy  Housing 


Mortgage  and  Housing  Assistance 
Restructuring  Program.  That  program 
provides  authority  to  deal  with  Section 
8  contract  expirations  occurring  in  FY 
1999  and  later.  In  accordance  with 
section  522(a)  of  MAHRA.  the  new 
program  will  be  initially  implemented 
by  an  interim  rule  to  be  followed  by  a 
final  rule. 

HUD  seeks  to  select  Participating 
Administrative  Entities  with  which  it 
will  enter  into  portfolio  restructuring 
agreements  for  a  term  of  one  year  with 
optional  annual  renewals. 
Compensation  is  expected  to  include  a 
base  fee,  a  performance-based  incentive 
fee  and  a  provision  for  reimbursable 
expenses.  Responsibilities  will  include 
developing  and  implementing  mortgage 
restructuring  and  rental  assistance 
sufficiency  plans  (Restructuring  Plan)  to 
restructure  multifamiiy  housing 
mortgages  insured  or  held  by  the 
Secretary  under  the  National  Housing 
Act  in  order  to: 

(a)  Reduce  the  costs  of  expiring 
contracts  for  assistance  under  section  8 
of  the  US  Housing  Act  of  1937; 

(b)  Address  financially  and  physically 
troubled  projects;  and 

(c)  Correct  management  and 
ownership  deficiencies. 

This  Request  for  Qualifications  is 
being  issued  in  order  to  select  entities 
that  possess  sufficient  experience, 
capacity  and  financial  strength,  either 
on  their  own  or  in  conjunction  with 
other  experienced  entities  to  become 
PAEs  and  to  efficiently  and  effectively 
execute  the  restructuring  program. 

Attachment  A  to  this  RFQ  provides  a 
list  of  insured,  subsidized  projects  with 
Section  8  rents  greater  than  90%  of  the 
1997  Fair  Market  Rent.  The  report 
shows  the  number  of  contracts  initially 
expiring  by  year,  by  State,  for  a  four  year 
period  beginning  in  Fiscal  Year  1999. 
This  list  is  for  illustrative  purposes 
only.  It  is  not  a  definitive  list  of  eligible 
projects.  Projects  that  have  already 
reached  their  initial  contract  expirations 
and  are  on  one  year  renewals  are  not 
included.  There  may  also  be  some 
projects  with  formerly  insured,  HUD 
held  mortgages  that  may  be  eligible. 
Finally,  eligibility  will  be  based  on  a 
comparison  with  rents  for  comparable 
projects  in  the  same  market  area. 

Selection  criteria  for  PAEs  include, 
among  others,  experience  working  with 
tenants  and  tenant  organizations, 
underwriting  FHA-insured  and 
conventional  mortgages,  and  negotiating 
with  mortgagees  to  restructure  mortgage 
debt.  If  an  applicant  public  agency  does 
not  possess  this  experience  in-house  it 
is  encouraged  to  contract  for  qualified 
resources  that  will  enhance  its  response 
to  the  RFQ. 
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The  selection  of  PAEs  will  be 
conducted  in  two  phases: 

Phase  I:  Public  Agency  Selection:  In 
Phase  I,  HUD  will  consider  .only  State 
HFAs  and  local  housing  agencies 
(collectively  referred  to  as  "public 
agencies")  and  will  determine  which  are 
qualified  to  be  PAEs. 

Phase  II:  Public  Agency  Appeal  and 
Non-Public  Entity  Selection:  After  HUD 
has  determined  which  public  agencies 
are  qualified  in  Phase  I,  HUD  will 
consider  the  proposals  from  nonprofit 
organizations  and  for  profit  entities 
(collectively  referred  to  as  "non-public 
entities")  and  will  determine  which  are 
qualified  to  be  PAEs.  At  this  time, 
appeals  from  public  agencies  that  were 
rejected  in  Phase  I  will  also  be 
considered.  At  a  later  date,  these 
qualified  non-public  entities  will  be 
provided  with  specific  portfolios  of 
assets  and  a  "bidding  package"  and  will 
be  required  to  prepare  a  competitive  bid 
for  the  right  to  restructure  the  assets  in 
one  or  more  of  the  portfolios. 

II.  Purpose  and  Objectives 

The  objective  of  this  Request  for 
Qualifications  is  to  select  those  PAEs 
with  which  the  Secretary  will  enter  into 
portfolio  restructuring  agreements 
(PRAs)  to  implement  Restructuring 
Plans  and  carry  out  the  other  purposes 
of  the  Mark-to-Market  Program. 

A  portfolio  restructuring  agreement: 

•  Is  em  agreement  between  the 
Secretary  and  the  PAE  that  establishes 
the  obligations  and  requirements  of  each 
party; 

•  Identifies  the  eligible  multifamily 
housing  projects  or  groups  of  projects 
for  which  the  PAE  is  responsible  for 
developing  and  implementing  a  HUD- 
approved  Restructuring  Plan; 

•  Requires  the  PAE  to  review  and 
certify  to  the  accuracy  and  completeness 
of  the  evaluation  of  rehabilitation  needs; 

•  Identifies  the  responsibilities  of 
both  the  PAE  and  the  Secretary  in 
implementing  Restructuring  Plans; 

•  Requires  each  Restructuring  Plan  to 
be  prepared  in  accordance  with  the 
requirements  of  the  statute; 

•  Includes  other  requirements 
established  by  the  Secretary  including  a 
right  of  the  Secretary  to  terminate  the 
contract; 

•  Provides  for  indemnifying  the  PAE 
if  it  is  a  State  HFA  or  local  housing 
agency; 

•  Includes  compensation  for 
reasonable  expenses; 

•  Includes,  where  appropriate, 
incentive  agreements  with  the  PAE  to 
reward  superior  performance  in  meeting 
the  purposes  of  MAHRA. 

In  general,  the  functions  that  wall  be 
performed  by  the  PAE  in  carrying  out  its 


responsibilities  under  the  portfolio 
restructuring  agreement  include,  but  are 
not  limited  to,  the  follov«ng: 

1.  Ovi'ner  eligibility:  Reviewing  ovwner 
data  submitted  in  connection  with 
expiring  contracts  in  order  to  determine 
eligibility  for  restructuring  under  the 
Statute. 

2.  Determining  initial  restructured 
rent  and  operating  expense  levels:  Based 
on  an  analysis  of  market  rent 
comparables  and  operating  expenses 
from  an  appraisal  from  data  provided  by 
the  ovrater  and  servicer,  other  parties  as 
appropriate,  and  the  PAE's  independent 
due  diligence,  the  PAE  will  determine 
comparable  market  rents  or  exception 
rents  as  well  as  reasonable  operating 
expenses  for  projects  undergoing  a 
Restructuring  Plan. 

3.  Preservation  of  affordable  housing: 
Either  confirming  that  the  project  meets 
the  criteria  for  mandatory  project-basing 
or  developing,  for  qualified  projects,  a 
rental  assistance  assessment  plan  to 
determine  whether  the  renewal  of 
Section  8  assistance  should  be  project- 
based  or  tenant-based,  pursuant  to 
guidance  provided  by  HUD.  Meeting 
with  tenants  and  local  community 
groups  to  obtain  their  views  and  gain 
other  perspectives  that  may  impact  the 
restructuring  process. 

4.  Rehabilitation  needs.  Determining 
the  immediate  and  long  term 
rehabilitation  needs  of  the  project  based 
on  a  review  and  certification  of  the 
owner's  evaluation  of  rehabilitation 
needs  and  a  physical  condition  analysis 
obtained  by  the  PAE,  including  sizing 
contributions  to  the  Reserve  for 
Replacement. 

5.  Underwriting:  Determining  the  Net 
Operating  Income  of  the  project  from 
estimated  revenues  based  on  the 
restructured  rent  determination,  and 
from  estimated  operating  expenses; 
determining  the  size  and  structure  of 
sustainable  new  or  modified  first 
mortgages  based  on  these  estimates,  and 
the  size  and  conditions  of  the  HUD 
second  mortgage;  ensuring  adequate 
sources  of  funds  are  available  from 
project  accounts,  the  owner's 
contribution  to  rehabilitation,  the  HUD 
second  mortgage,  grants,  loans,  or 
capital  advances  to  meet  approved  uses 
and  perform  an  analysis  of  tax 
implications  for  use  in  analyzing 
restructuring  options.  The  analysis  of 
tax  implications  will  not  be  for  the 
benefit  of  the  ovvmer  or  constitute  legal 
advice  to  the  ov^mer.  The  owner  will  be 
solely  responsible  for  its  own  analysis  of 
tax  implications. 

6.  Negotiations:  Negotiating  with 
owTier  to  reach  agreement  on 
restructured  rental  subsidies, 
restructured  debt,  and  rehabilitation. 


7.  Loan/funding  approval:  Obtaining 
HUD  approval  of  the  HUD  funding 
amount  (including  the  amount  of  the 
partial  or  full  payment  of  claim  and  any 
HUD  funding  for  rehabilitation)  and  of    . 
the  HUD  held  second  mortgage  loan. 
Assist  the  owner  either  to  obtain 
approval  of  the  mortgagee  to  modifj'  the 
existing  mortgage  or  to  obtain  new 
financing. 

8.  Closing:  Coordinating  the  time  and 
place  of  closing,  the  drafting, 
circulation,  execution,  and  recording  of 
documents,  establishment  of  required 
escrows,  and  any  transfers  of  funds. 

9.  Post-closing  document  distribution: 
Ensuring  that  copies  of  properly 
executed  closing  documents  are 
circulated  to  appropriate  parties 
including  HUD  field  offices  and/or 
HUBs.  as  well  as  copies  for  the 
Washington  Docket. 

10.  Facilitating  the  voluntary  sale  or 
transfer  of  projects:  Facilitate  the  sale  or 
transfer  to  a  qualified  purchaser,  either 
of  properties  disqualified  from 
restructuring  (before  or  during  the 
restructuring)  because  of  the  actions  of 
an  owner,  or  at  the  request  of  an  owner 
where  the  P.A.E  determines  that  sale  or 
transfer  may  be  the  best  means  of 
achieving  the  purposes  of  MAHRA. 

Servicing  second  mortgages  and 
rehabilitation  escrow  accounts; 
Servicing  is  a  responsibility  that  will 
not  be  initially  covered  in  the  PRA.  as 
HUD  is  still  considering  this  matter. 
This  RFQ  is  not  intended  to  obtain 
information  to  determine  an  applicant's 
qualifications  to  perform  ongoing 
servicing  including  administering  the 
Section  8  contracts,  monitoring 
compliance  with  the  terms  of  tiie  Use 
Agreements,  servicing  rehabilitation 
escrows,  and  servicing  the  second 
mortgage.  HUD  will  follow  an 
appropriate  public  procedure  in  the 
future  to  obtain  necessary-  information 
to  determine  how  these  responsibilities 
will  be  handled.  (Please  indicate  your 
interest  in  performing  these  services  in 
Section  2  of  Attachment  B  to  this 
document.) 

The  following  types  of  entities  are 
invited  to  apply  under  this  RFQ:  State 
housing  finance  agencies,  local  housing 
agencies,  nonprofit  organizations  and 
for-profit  entities  including  law  firms 
and  accounting  firms. 

HUD  is  seeking  responses  from  all 
entities  that  are  interested  and  that  are 
potential  candidates  under  the 
provisions  of  the  statute. 

HUD  will  not  process  a  response  from 
an  entity  that  (1)  has  been  charged  with 
a  violation  of  the  Fair  Housing  Act  by 
the  Secretary;  (2)  is  the  defendant  in  a 
Fair  Housing  Act  lawsuit  filed  by  the 
Department  of  justice;  or  (3)  has 
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received  a  letter  of  nonc:ompliance 
findings  under  title  V'l  of  the  Civil 
Rights  Act,  section  .504  of  the 
Rehabilitation  Act,  or  section  109  of  the 
Housing  and  Urban  Community 
Development  Act  unless  the  charge, 
lawsuit,  or  letter  of  findings  have  been 
resolved  to  the  satisfaction  of  the 
Secretary. 

III.  Process  for  Selecting  Qualified 
PAES 

A.  Selection  Schedule 

Subject  to  publication  of  the  interim 
rule  for  effect.  HUD  intends  to  conclude 
its  selection  process  according  to  the 
following  schedule: 

•  By  September  16,  1998,  proposals 
are  due  from  State  HFAs  and  local 
housing  agencies  and  non-public 
entities.  Proposals  from  the  latter  will  be 
held  by  the  Office  of  General  Counsel 
(OGC)  until  the  conclusion  of  Phase  I. 

Phase  I — Public  Agency  Selection 

•  After  reviewing  the  public  agency 
proposals,  the  Secretary  shall  announce 
the  preliminary  selections  of  the  State 
HFAs  and  local  housing  agencies  that 
are  qualified  as  PAEs  with  a 
determination  of  both  technical 
qualifications  and  estimated  workload 
capacity.  If  a  public  agency  proposal  is 
rejected  at  this  time,  the  Secretary  shall 
provide  the  reasons  and  an  opportunitv 
for  the  applicant  to  respond.  HLT) 
intends  to  make  these  announcements 
on  or  about  October  1,  1998. 

Phase  II — Public  Agency  Appeal  and 
Non-Public  Entity  Selection 

•  After  the  announcement  of 
preliminary  selections  of  the  State  HFAs 
and  local  housing  agencies  is  made, 
proposals  from  non-public  entities,  that 
meet  the  requirements  of  MAHRA  shall 
be  released  by  OGC  for  review  and 
evaluation. 

•  Within  three  weeks  after  the 
rejection  is  sent,  a  public  agency 
applicant  that  was  rejected  in  Phase  I 
and  chooses  to  appeal  must  submit  its 
revised  application. 

•  On  or  after  October  29,  1998,  the 
Secretary  intends  to  issue  final 
determinations  concerning  selection 
and  estimated  workload  capacity  of 
State  HFAs  and  local  housing  agencies 
as  well  as  all  other  entities  qualified  to 
be  PAEs.  HUD  intends  to  allocate  assets 
to  a  qualified  public  agency  PAE,  up  to 
its  numerical  capacity,  before  allocating 
assets  in  the  same  jurisdiction  to  a 
qualified  non-public  entity  PAE.  The 
Secretary  shall  also  notify  all  entities 
that  were  rejected  and  provide  the 
reasons  for  the  rejection.  There  is  no 
appeal  process  for  these  rejections. 


B.  Evaluation  Procedures 

For  all  applicants  HUD  will  review 
each  application  against  the  selection 
criteria  in  section  III.D.  of  this  RFQ. 
HUD  will  review  each  applicant's 
qualifications  and  will  assign  points  for 
each  selection  criterion  up  to  the 
maximum  indicated  in  section  III.D.  for 
the  respective  selection  criterion.  If 
HUD  determines  an  applicant  fails  to 
meet  a  selection  criterion  it  will  assign 
zero  points  for  that  criterion  which  will 
result  in  the  rejection  of  the  application. 
HUD  will  rank  all  applicants  that  have 
received  points  on  each  selection 
criterion.  Qualified  applicants  must 
have  at  least  70  points.  HUD  will  select 
applicants  that  HUD  determines  clearly 
meet  each  of  the  five  selection  criteria 
based  on  the  scoring.  From  the 
information  submitted,  in  accordance 
with  selection  criterion  E,  HUD  will 
determine  the  number  of  assets  the 
applicant  will  be  assigned  at  any  given 
time.  HUD  will  negotiate  and  execute 
Portfolio  Restructuring  Agreements 
(PRA)  with  only  those  applicants 
determined  to  be  qualified. 

HUD  may  select  fewer  than  all  non- 
public entity  applicants  that  receive  the 
minimum  qualifying  score.  Selection 
may  be  based  upon  the  projected  size  of 
the  portfolio  in  States  where  there  is  no 
public  agency  PAE. 

At  a  later  date,  the  selected  non- 
public entity  applicants  will  be 
provided  with  specific  portfolios  of 
assets  and  a  bidding  package  and  will  be 
required  to  prepare  a  competitive  bid  for 
the  right  to  restructure  the  assets  in  one 
or  more  portfolios.  These  portfolios  will 
include  projects  that  are  located  in 
jurisdictions  where  there  are  no 
qualified  public  agency  PAEs  or  projects 
that  are  not  included  in  a  PRA  of  any 
public  agency  PAE. 

HUD  will  form  a  limited  partnership 
with  each  non-public  entity  that  is  a 
successful  bidder. 

C.  Conflicts  of  Interest 

1.  PAE  Applicants 

AU  PAE  applicants  shall  identify  the 
procedures  they  use,  or  will  use,  to 
identify  conflicts  of  interest. 

•  Definitions.  Conflict  of  interest.  A 
confiict  of  interest  is  a  situation  in 
which  a  PAE  or  other  restricted  person 
has:  a  financial  interest  in  a  matter 
relating  to  the  PRA;  one  or  more 
personal,  business,  or  financial  interests 
or  relationships  which  would  cause  a 
reasonable  pe.rson  with  knowledge  of 
the  relevant  facts  to  question  the 
integrity  or  impartiality  of  those  who  are 
or  will  be  acting  under  the  PRA;  or  is 
taking  an  adverse  position  to  HUD  or  to 
an  owner  whose  project  is  covered  by  a 


PRA  in  a  lawsuit,  administrative 
proceeding  or  other  contested  matter. 

Control  means  the  power  to  vote, 
directly  or  indirectly,  25  percent  or 
more  of  any  class  of  the  voting  stock  of 
a  company:  the  ability  to  direct  in  anv 
manner  the  election  of  a  majority  of  a 
company  (or  other  entity's)  directors  or 
trustees:  or  the  ability  to  exercise  a 
controlling  influence  over  the  company 
or  entity's  management  and  policies. 
For  purposes  of  this  definition,  a  general 
partner  of  a  limited  partnership  is 
presumed  to  be  in  control  of  that 
partnership. 

Restricted  person  means  a  PAE;  any 
management  official  of  the  PAE;  any 
legal  entities  that  are  under  the  control 
of  the  PAE,  are  in  control  of  the  PAE  or 
are  under  common  control  with  the 
PAE;  or  any  employee,  agent  or 
contractor  of  the  PAE,  or  employee  of 
such  agent  or  contractor,  who  will 
perform  or  have  performed  services 
under  a  PRA  with  HUD. 

•  General  prohibitions.  The  PAE  may 
not  permit  conflicts  of  interest  to  exist 
without  obtaining  a  waiver  from  HUD. 

The  PAE  must  establish  procedures  to 
identify  conflicts  of  interest  and  ensure 
that  conflicts  of  interest  do  not  arise  or 
continue,  subject  to  waiver. 

HUD  will  not  enter  into  PRAs  with 
potential  PAEs  who  have  conflicts  of 
interest  associated  with  a  particular 
PRA  or  identified  asset,  or  permit  PAEs 
to  continue  performance  under  existing 
PRAs  when  such  PAEs  have  conflicts  of 
interest,  unless  such  conflicts  have  been 
eliminated  to  HUD's  satisfaction  by  the 
PAE  or  potential  PAE  or  are  waived  by 
HUD. 

The  PAE  has  a  continuing  obligation 
to  take  all  action  necessary  to  establish 
whether  it  or  any  other  restricted  person 
has  a  conflict  of  interest. 

•  Waivers.  HUD  will  waive  conflicts 
of  interest  only  when,  in  light  of  all 
relevant  circumstances,  the  interests  of 
HUD  in  the  PAE's  participation 
outweigh  the  concern  that  a  reasonable 
person  may  question  the  integrity  of 
HUD's  operations. 

•  Conflicts  of  interest  arising  prior  to 
PAE  selection.  Request  for  review  of 
conflicts  of  interest.  A  potential  PAE 
may,  with  its  request  to  HUD  for 
consideration  for  selection  as  a  PAE, 
must  identify  existing  conflicts  of 
interest  and  may  make  a  written  request 
for  a  determination  as  to  the  existence 
of  a  conflict  of  interest,  may  request  that 
the  conflict  of  interest,  if  any,  be 
waived,  or  may  propose  how  it  could 
eliminate  the  conflict. 

If,  after  submitting  request  but  prior  to 
selection,  a  potential  PAE  discovers  that 
it  has  a  conflict,  it  must  notify  HUD  in 
vkTiting  within  10  days  of  submitting  the 
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request  or  prior  to  selection,  whichever 
is  earlier.  The  potential  PAE  may,  with 
its  notices,  request  that  the  conflict  be 
waived  or  may  propose  how  it  may 
eliminate  the  conflict.  The  potential 
PAE  may  also  request  a  determination 
as  to  the  existence  of  the  conflict. 
Review  by  HUD.  Subject  to  the 
restrictions  set  forth  in  this  section, 
HUD  in  its  sole  discretion  may 
determine  whether  a  conflict  of  interest 
exists,  may  waive  the  conflict  of 
interest,  or  may  approve  in  writing  a 
PAE's  proposal  to  eliminate  a  confiict  of 
interest. 

•  Reconsideration  of  decisions. 
Decisions  concerning  conflicts  of 
interest  may  be  reconsidered  by  HUD 
upon  application  by  the  PAE.  Such 
requests  must  be  in  writing  and  must 
contain  the  bases  for  the  request.  HUD 
may,  at  its  discretion  and  after 
determining  that  it  is  in  its  best 
interests,  stay  any  corrective  or  other 
actions  previously  ordered  by  pending 
reconsideration  of  a  decision. 

•  PAEs  will  be  subject  to  such 
additional  conflicts  of  interest 
requirements  and  requirements 
concerning  standards  of  conduct  and 
confidentiality  as  HUD  may  prescribe  by 
regulation. 

2.  Reviewers  and  Technical  Advisors 

Consultants  or  experts  assisting  HUD 
in  rating  and  ranking  applicants  under 
this  RFQ  are  subject  to  18  U.S.C.  208, 
the  Federal  criminal  conflict  of  interest 
statute,  and  to  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  regulation  published  at  5  CFR 
part  2635.  As  a  result,  individuals  who 
have  assisted  or  plan  to  assist  applicants 
with  preparing  applications  for  this  RFQ 
may  not  serve  on  a  selection  panel  or  as 
a  technical  advisor  to  HUD  for  this  RFQ. 
All  individuals  involved  in  rating  and 
ranking  this  RFQ,  including  experts  and 
consultants,  must  avoid  conflicts  of 
interest  or  the  appearance  of  conflicts.  If 
the  selection  or  non-selection  of  any 
applicant  under  this  RFQ  affects  the 
individual's  financial  interests  set  forth 
in  18  U.S.C.  208  or  involves  any  party 
with  whom  the  individual  has  a  covered 
relationship  under  5  CFR  2635.502,  that 
individual  must,  prior  to  participating 
in  any  matter  regarding  this  RFQ. 
disclose  this  fact  to  the  General  Counsel 
or  OGC's  Ethics  Law  Division. 

D.  Selection  Criteria 

In  both  Phase  I  and  Phase  II,  all 
applications  will  be  considered  based 
on  the  following  selection  criteria 
established  under  section  513(b)  of 
MAHRA.  Please  note  that  the  applicant 
must  demonstrate  prior  experience  and/ 
or  a  relevant  plan  that  satisfies  all  five 


selection  criteria.  Failure  to  satisf\'  one 
or  more  of  the  selection  criteria  will 
result  in  the  rejection  of  the  application. 

1.  Selection  Criterion  A: 
Demonstrated  experience  in,  and  an 
adequate  plan  for,  working  directly  with 
residents  of  low-income  housing 
projects  and  with  tenants  and  other 
community-based  organizations.  (15 
Points) 

In  rating  this  criterion  HUD  will 
consider  demonstrated  experience  with 
residents,  tenant  organizations,  and 
community-based  groups  that  have 
worked  with  the  applicant  as  well  as  the 
plan  to  work  with  these  groups  in  the 
restructuring  process. 

2.  Selection  Criterion  B:  Demonstrated 
experience  with,  and  capacity  for 
successful  multifamily  restructuring  and 
multifamily  financing  (which  may 
include  risk-sharing  arrangements  and 
restructuring  eligible  multifamily 
housing  properties  under  the  fiscal 
years  1997  and  1998  Federal  Housing 
Administration  multifamily  housing 
demonstration  programs)  (25  points). 

a.  Multifamily  Restructurings  (15  of 
the  25  points]:  HUD  will  consider  the 
extent  of  the  applicant's  experience 
within  the  last  five  years  in 
restructuring  mortgages  secured  by 
multifamily  properties.  Restructuring 
includes  loan  modifications,  workouts, 
or  other  forms  of  restructuring  for  both 
portfolios  and  single  assets.  Indicate 
specific  experience  in  restructuring 
affordable  multifamily  projects 
involving  Section  8  subsidies  and 
projects  with  low  income  housing  tax 
credits  or  other  affordable  housing 
financing  mechanisms.  Experience  with 
the  analysis  of  the  tax  consequences  of 
restructuring  will  also  be  considered. 

b.  Multifamily  Financing:  (10  of  the  25 
points):  HUD  will  consider  the 
applicant's  demonstrated  experience  in 
underwriting  multifamily  loans  and 
providing  financing  for  multifamily 
properties  particularly  with  regard  to 
affordable  multifamily  housing  utilizing 
Section  8  subsidies  or  other  public 
subsidies,  including  low  income 
housing  tax  credits  and  tax  exempt 
bonds. 

3.  Selection  Criterion  C:  A  histor>'  of 
stable,  financially  sound,  and 
responsible  administrative  performance 
(which  may  include  the  management  of 
affordable  low-income  rental  housing) 
(15  points). 

HUD  will  evaluate  the  administrative 
and  management  performance  of  the 
applicants  and  its  partners  through  the 
review  of  its  organizational  history, 
mission,  and  administrative 
performance  with  specific  emphasis  on 
its  management  of  multifamily  projects 
or  loans. 


4.  Selection  Criterion  D: 
Demonstrated  financial  strength  in 
terms  of  asset  quality,  capital  adequacy, 
and  liquidity  (15  points). 

HUD  will  consider: 
Applicant's  audited  financial 
statements  for  most  recent  two  years; 

•  Auditor's  key  findings; 

•  Applicant's  most  recent  annual 
report,  and 

•  Findings  of  Bond  Rating  Agencies. 

5.  Selection  Criterion  E;  Demonstrated 
ability  and  capacity  to  carry  out  the 
specific  transactions  and  other 
responsibilities  under  subtitle  A  of  the 
statute  in  a  timely,  efficient,  and  cost 
effective  manner  (30  points). 

HUD  will  review  and  evaluate 
applicant  and  applicant's  partners, 
subcontractors,  and  other  team 
members'  organization  and  staffing, 
including  individual  roles  and 
responsibilities,  and  the  experience  of 
key  personnel.  The  applicants  capacity 
to  manage  the  anticipated  workload  will 
be  determined  based  on  information 
provided. 

HUD  will  consider  applicant's 
workplan  and  its  administrative  and 
management  systems,  policies,  and 
procedures  to  ensure  timely  and 
effective  implementation  of  the  plan. 

E.  Submission  Requirements 

Three  (3)  copies  of  the  response  to  the 
Request  for  Qualifications  should  be 
submitted  in  the  format  set  out  in 
Attachment  B  to  this  RFQ. 

F.  Questions  and  Further  Information 

Respondents'  questions  to  this  RFQ 
must  be  submitted  in  writing,  either  by 
fax  or  e-mail,  and  received  by  HUD  by 
August  24.  1998.  The  questions  will  be 
answered  at  the  pre-submission 
conference.  Questions  should  be 
submitted  to  George  C.  Dipman  or 
William  S.  Richbourg,  Program 
Coordinators.  Office  of  Multifamily 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW,  Washington,  DC  20410-4000;  Room 
6272;  Telephone  (202)  708-2495  Fax 
(202)  708-5494.  (This  is  not  a  toll-free 
number.)  Hearing  or  speech-impaired 
individuals  may  call  1-800-877-8399 
(Federal  Information  Relay  Service 
TTY).  Internet  address: 

George C. Dipman@hud.gov  or 

William S. Richbourg@hud.gov. 

G.  Pre-submission  Conference 

HUD  will  hold  a  pre-submission 
conference  in  Washington,  DC,  on  or 
about  September  27,  1998.  The  precise 
time  and  place  will  be  posted  on  the 
FHA/Housing  Multifamily  Business 
Homepage  at  http;//www. hud.gov/fha/ 
mfh/pre/premenu.html.  Further 
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question.s  raised  as  a  result  of  the  pre- 
submission  conference  should  be 
submitted  either  by  fax  (202)  708-5494 
or  e-mail  to 

George C. Dipman@hud.gov  or 

William S. Richbourg@hud.go\- 

within  24  hours  after  the  pre- 
submission  conference.  Within  3 
business  days  after  the  pre-submission 
conference,  HUD  will  post  responses  to 
questions  raised  at  the  pre-submission 
conference  on  the  FHA/Housing 
Multifamily  Business  Homepage  at 
http://vv\vw.hud.gov7fha/mfh/pre/ 
premenu.html. 

H.  Proposal  Deadline 

The  required  copies  of  the  response  to 
the  Request  For  Qualifications  must  be 


delivered  on  or  before  5:15  P.M.  EDT  on 
September  16,  1998. 

/.  Submission  Addresses 

Proposals  must  be  submitted  to  the 
appropriate  address  as  follows: 

State  HFAs  and  Local  Housing 
Agencies:  M2M  Program-Public 
Agencies,  Office  of  the  Deputy 
Assistant  Secretary  for  Multifamily 
Housing,  George  Dipman,  HFA 
Coordinator,  Room  6272,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW,  Washington, 
DC  20410 

Non-Public  Entities:  Office  of  the 
General  Counsel,  John  J.  Daly, 
Associate  General  Counsel  for  Insured 


Housing,  Attn:  M2M  Program — Non- 
Public  Entities,  Room  9226, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410. 

IV.  Response  Contents 

The  response  should  address  each  of 
the  items  described  in  the  template 
provided  in  Attachment  B  to  this  RFQ 
and  should  follow  precisely  the  format 
of  the  template. 

Dated:  August  11,  1998. 
Andrew  Cuomo, 

Secretary. 

BILUNG  CODE  4210-^-P 
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ATTACHMENT  A 

List  of  FHA-Insurvd,  Subsidized  Projects  with  Section  8  Rents  Greater  than  90%  of  the  1997  Fair  Market  Rents  by  Year  of  Initial 

Contract  Expiration 

Ranking 

Stili 

FT  1999                              FY  2000                              FY  2001                |               FY  2002 

Touli 

1 

OH 

ftS                           5d                           se                           64 

i74 

2 

CA 

8S                                     M                                    44                                     51 

2S8 

3 

MY 

42                                       46                                      m                                       84 

232 

4 

PA 

81                                 21                                 23                                 18 

143 

5 

KY 

34                                     35                                    43                                     26 

138 

1 

IM 

48                                   30                                  35                                    8 

122 

1 

11 

27                                     32                                    33                                     26 

118 

7 

MO 

27                                   32                                  30                                   14 

112 

1 

NC 

24                                  20                                  30                                   26 

10S 

• 

TX 

46                                   IS                                  21                                   15 

104 

1> 

AL 

18                                   27                                  20                                   13 

05 

11 

SC 

22                                   24                                  21                                   10 

•4 

12 

MS 

27                                   11                                  21                                   22 

St 

12 

Wl 

28                                   33                                  13                                   4 

78 

13 

Ml 

18                                 27                                20                                 12 

78 

14 

lA 

27                                   21                                  10                                   • 

77 

ts 

MA 

24                  .                21                                   ■                                    10 

72 

IS 

MD 

8                                    17                                  27                                   11 

72 

17 

WA 

21                                   17                                  23                                   7 

68 

11 

n 

28                                   14                                  13                                   10 

65 

IS 

CA 

17                                   13                                  15                                   13 

58 

20 

wv 

11                                   10                                  20                                   17 

58 

21 

TK 

18                                   10                                  13                                   12 

57 

22 

KS 

15                                   11                                  10                                   2 

53 

23 

NJ 

14                                   0                                   14                                   10 

47 

24 

CO 

8                                    14                                  14                                   0 

48 

25 

VA 

13                                   0                                   10                                   7 

45 

2S 

PR 

1                                    10                                  12                                   13 

42 

27 

U     • 

7                                    7                                   20                                   4 

38 

2S 

MM 

12                                   13                                  10                                   3 

38 

23 

OK 

12                                   0                                   U                                   i 

38 

30 

Rl 

13                                   13                                   3                                    2 

31 

31 

ME 

10                                   7                                    0                                    4 

38 

32 

AR 

18                                    1                                    3                                    3 

25 

- 

33 

UT 

3                                    •                                    S                                    5 

21 

34 

MV 

6                                  2                                  13 

20 

3S 

MT 

7                                    0                                    5                                    1 

18 

•* 

3S 

CT 

5                                   1                                  0                                  0 

18 

37 

DC 

4                                    4                                    0                                    4         ,- 

18 

3S 

OR 

5                                   11                                   0                                    0 

It 

3S 

WY 

4                                    4                                    3                                    2 

13 

40 

NO 

7                                  2                                  2                                   1 

12 

41 

SO 

(400 

12 

42 

a 

3                                  0                                  3                                  4 

10 

43 

MH 

17                                  11 

10 

44 

ID 

2                                  3                                  3                                  0 

8 

45 

ME 

112                                  3 

7 

48 

NM 

4                                  10                                  0 

5 

47 

AK 

2                                  2                                  0                                  0 

4 

48 

HI 

12                                  1                                  0 

4 

43 

VI 

0                                  1                                  0                                  1 

2 

50 

VT 

0                                    0                                    10 

1 

51 

DE 

0                                                                         0                                    0 

• 

This  is  not  a  defiaitiva  list  af  projects  that  will  ga  through  mortgaga  rastructuring.    Soom  af  thesa  prajects  nay  bsvs 

rants  balaw  camparaUa  markat  rants.   Soma  awnara  nay  raaaw  thair  Sactiaa  8  cantracts  at  markat  rants  witha«t 

mortgaga  rastructuring. 

Othar  ownars  may  choosa  aot  to  ranaw  thair  SactioB  8  contracts. 
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ATTACHMENT  B.— FISCAL  YEAR  1999  MULTIFAMILY  HOUSING  MORTGAGE  AND  HOUSING  ASSISTANCE 
RESTRUCTURING  PROGRAM  REQUEST  FOR  QUALIFICATIONS— RESPONSE  FORMAT 


(25   points  criteria  B1-B5) 


Section  1,  Selection  Criteria  Information 
Selection  Criterion  A:  TENANT  AND  COMMUNITY  GROUPS  (15  points) 

Selection  Criterion   Bl:   MULTIFAMILY   RESTRUCTURING,  COMPREHENSIVE  EXPERIENCE 
Selection  Criterion  B2:  MULTIFAMILY  RESTRUCTURING,  PROJECT-SPECIFIC  EXPERIENCE 
Selection  Criterion  83:  MULTIFAMILY  FINANCING 

Selection  Criterion  B4:  MULTIFAMILY  FINANCING,  PROJECT-SPECIFIC  EXPERIENCE 
Selection  Criterion  B5:  MULTIFAMILY  RENT  &  EXPENSE  ANALYSIS" 
Selection  Criterion  C:  HISTORY  OF  ADMINISTRATIVE  PERFORMANCE  (15  points) 
Selection  Criterion  D:  FINANCIAL  STRENGTH  (15  points) 

Selection  Criterion  E:  DEMONSTR,ATED  CAPACITY  TO  CARRY  OUT  TRANSACTIONS  AND  ORGANIZATION  STRUC- 
TURE &  RESPONSIBILITIES  (30  points)  ^lAUL. 

Section  2,  Additional  Response  Information 
Selection  Criterion  A:   TENANT  AND   COMMUNITY  GROUPS:   Provide  a   summary   of  your  experience  working  with 
residents  of  low-income  housing  projects  and  the  tenant  groups  and  other  resident-based  organizations    ""        " 
the  concerns  and  the  actions  taken  regarding  the  tenant  issues. 


Identify 


Criteria 


Experience  working  directly 
with  individual  residents 
of  low-income  tiousing 
projects. 


Expenence  working  with 
tenant  organizations  and 
other  community-based 
organizations. 


Describe  how  you  plan  to 
work  with  tenants,  tenant 
organizations  and  com- 
munities in  ttie  restructur- 
ing process. 


PAE  Experience  (Note  the  tenant  issue(s)  and  how  resolved.  Provide  dates,  duration,  and  current  status.) 


Selection  Critenon  B,  Part  1:  MULTIFAMILY  RESTRUCTURING:  Demonstrated  experience  with,  and  capacity  for  successful 
multifamily  restructuring  which  may  include  loan  workouts,  loan  modifications  and  bond  refundings.  You  may 
also  include  risk-sharing  arrangements  and  restructuring  of  eligible  multifamily  housing  properties  under  years 
1997  and  1998  FHA  multifamily  housing  demonstration  programs.  HUD  will  consider  the  applicant's  experience 
within  the  last  five  (5)  years  for  restructuring  mortgages  secured  by  multifamily  assets.  In  particular,  specific 
expenerice  m  affordable  multifamily  restructuring  including  projects  involving  FHA  insured  mortgages  and  Section 
8  subsidies.  Restructuring  explanation  should  include  determining  the  eligibility  of  a  mortgage  requiring  loan 
modifications,  workouts  or  other  forms  of  debt  and/or  subsidy  restructuring  for  multifamily  assets  "        ^         ^ 


Criteria 


Multifamily  Debt  Restructurings  in  last  5  years: 
Total  number  of  units 
Total  number  of  projects 
Total  dollar  amount 


PAE 


Teaming  partner 


Multifamily  Subsidy  (for  example.  Section  8)  Restructurings  in  last  5  years: 
Total  number  of  units 
Total  number  of  projects 
Total  dollar  amount 


Defaulted  Loans  Foreclosed: 
Total  number  of  units 
Total  numtjer  of  projects 
Total  dollar  amount 


Bond  Refundings: 

Total  number  of  units 
Total  numt)er  of  projects 
Total  dollar  amount 


Total 


Selection  Criterion  B,  Part  2:  ML'LTIFAMILY  RESTRUCTURING:  Provide  information  for  at  least  5  projects  that  have 
been  restructured  by  the  PAE  or  teaming  partner  in  the  last  5  years.  Please  note  the  request  to  identify  key 
personnel   who  did   the   restructuring;   the   firm   if  different   than 'the  PAE  and   the  time  required  to   complete 
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Project  name 

Description  and  nature  of  restructuring  (e.g.,  workout, 

loan  modifications,  foreclosure,  ongoing  litigation,  and 

associated  tax  analysis) 

Status  of  Re- 
structuring 

(complete,  on- 
going, etc.) 

1 

Key  Person- 
nel 

Time  to  conv 
plete 

(months) 

Date  con> 
pleted 

1. 

j 

2. 

3. 

; 

4. 

1 

1                                                    1 

5. 

1 

Selection  Criterion  B,  Part  3:  MULTIFAMILY  FINANCING:  Demonstrated  experience  with  financing  multifamily  properties 
to  include  underwriting  multifamily  loans,  providing  financing  for  affordable  multifamily  housing  utilizing  Section 
8  subsidies  or  other  public  subsidies,  including  low  income  tax  credits  and  tax  exempt  bonds  (may  include 
risk  sharing). 


Criteria  for  multifamily  financing 

PAE 

Teaming  partner 

Total 

Total  Number  of  multifamily  loans  financed  1992-1998: 

Total  Dollar  Amount 

Total  Number  of  Units 

1 

Total  Number  of  Affordable  Housing  Units 

Percentage  (%)  of  Loans  Defaulted 

Selection  Criterion  B,  Part  4:  MULTIFAMILY  FINANCING:  Provide  information  for  at  least  5  projects  that  have  been 
financed  by  the  PAE  or  teaming  partner.  Please  identify  key  personnel,  their  firm  if  different  than  the  PAE. 
and  the  time  required  to  complete  the  financing. 


Project  name 

Financing  type;  project  description;  and  role  of  PAE  or  teaming  partner  in  the  ft-            ^      personnel        i    to  complete 

"3™^'"9                                                              1                                            (months) 

1. 

2. 

3. 

4. 

1 

i                                     1 

5. 

1 
! 

Selection  Criterion  B,  Part  5:  MULTIFAMILY  RENT  AND  EXPENSE  ANALYSIS: 

(a)  In  determining  Market  rents  and  expenses,  an  owner  might  not  agree  with  your  position  based  on  the  appraisal,  market  study  and  your  in- 
spection. Provide  an  example  of  how  you  would  determine  and  support  your  rents  and  expenses  in  resolving  rent  and  expense  disputes  with 
the  owner. 

(b)  Explain  what  database  or  other  resources  you  have  in  completing  a  rent  and  expense  comparability  analysis. 

Selection  Criterion  C  (Part  1):  HISTORY  OF  ADMINISTRATIVE  PERFORMANCE:  A  history  of  stable,  financially  sound. 
and  responsible  administrative  performance  (which  may  include  the  management  of  low-income  rental  housing). 


Criteria 

PAE 

Teaming  partner 

General  History  and 
Mission  of  Applicant 

Property  Acquisition 
and  Operations  (in- 
clude description  of 
current  operations) 

- 

Management  of  Multi- 
family  Portfolios  (in- 
clude description  of 
current  portfolio) 
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Selection  Criterion  C  (Part  2);  List  at  least  5  properties  that  have  been  acquired,  developed  or  managed  or  loans  that 
have  been  originated  or  serviced  by  the  proposed  PAE  and/or  Teaming  Partner.  Please  illustrate  hovir  you  have 
effectively  administered  or  managed  these  assets.  Note  if  the  properties  are  for  low-income,  elderly,  or  handicapped. 


Property 


Description  (noting  if  properties  are  for  low-income  or  handicapped) 


Selection  Criterion  D:  FINANCIAL  STRENGTH:  Demonstrate  financial  strength  in  terms  of  asset  quality,  capital  adequacy 
&  hquidity.  i         j        r  ~i       j 

The  following  is  a  checklist  of  items  to  be  provided  by  the  PAE  and  Teaming  Partner,  if  applicable. 

1-  Applicant's  Audited  Financial  Statements  for  last  two  (2)  years 

2.  Annual  Report 

3-  Most  recent  credit  rating  report  published  in  either  Moody's  Weekly  Credit  Perspective  or  Week  in  Review 

and/or  Standard  and  Poor's  Credit  Perspective  or  Week  in  Review;  and/or  Standard  and  Poor's  Credit  Week  or  other 
comparable  rating  agency  report. 

Selection  Criterion  E:  DEMONSTRATED  CAPACITY  TO  CARRY  OUT  TRANSACTIONS  AND  ORGANIZATION  STRUC- 
TURE &  RESPONSIBILITIES:  Provide  information  to  demonstrate  that  the  PAE  and  Teaming  Partner  will  carry 
out  the  specific  transactions  and  other  responsibiliUes  under  this  subtitle  in  a  timely,  efficient,  and  cost-effective 
manner.  Provide  information  regarding  the  organization  including  staff  responsibilities  and  the  follovidng: 

The  following  is  a  checklist  of  items  to  be  provided  by  the  PAE  and  Teaming  Partner: 

1.  Provide  organization  and  staffing  chart  for  proposed  PAE  and  other  team  members 

2.  Provide  resumes  for  each  team  member 

3.  Describe  method  by  which  organization  will  provide  project  management  and  oversight 

4.  Provide  matrix  of  relevant  experience  of  key  personnel  in  the  following  format: 


■ 

Commu- 
nity In- 
volvement 

Data  col- 
lection and 
underwrit- 
ing 

Deal  nego- 
tiations 

Loan  re- 
view and 
approval 

Closing 
and  post- 
closing 

Knowledge 

of  HUD 

programs 

Knowledge 
of  alter- 
native fi- 
nancing 
Source 
(FNt^A, 
FHLMC, 
tax  credits, 
tax  exempt 
bonds,  etc. 

Muttifamily 
construc- 
tion and 
rehabilita- 
tion exper- 
tise 

individual  1 

Individual  2 

Individual  3 

NOTE:  Check  appropriate  boxes  to  indicate  relevant  experience  of  each  of  the  key  personnel  listed. 

5.   Restructuring  Capacity:  Based  on  a  projected  timeline  of  180  days  to  complete  the  restructuring  process    ft-om 

assignment  of  the  asset  to  closing,  indicate  in  the  following  table  your  quarterly  capacity  to  accept  projects  aiid  the 
estimated  number  of  restructurings  vou  can  comolete  anniiallv  r     r    > 


restructurings  you  can  complete  annually. 


Criteria 


(a)  Muttifamily  Restructuring  Capacity:  Based  upon  the  pro- 
posed team,  indicate  the  number  of  properties  you  can  ac- 
cept dunng  the  next  twelve  (12)  months,  by  quarter,  for  re- 
structunng  before  you  have  reached  your  multlfamily  restruc- 
turing capacity 


(b)  Closing  Capacity:  Based  on  the  projected  180  day  timeline, 
the  proposed  staffing  capacity  as  presented,  estimate  the 
number  of  muttifamily  restructurings  you  can  close  in  the  first 
twelve  (12)  months,  by  quarter 


(c)  Increasing  Capacity:  What  is  your  plan  for  increasing  capac- 
ity, beyond  the  proposed  team,  if  there  is  an  increase  in  the 
volume  of  assets  eligible  for  assignment? 


1  St  quarter 
FY  99 


2nd  quarter 
FY  99 


3rd  quarter 
FY  99 


4th  quarter 
FY  99 


Total 


6.   Preliminary  Determination  of  Cost-Effectiveness:  To  bodi  comply  with  Section  SlSfbldKe)  of  MAHRA    and  to 
help  in  establishing  appropriate  PAE  compensation,  HUD  is  requesting  an  estimate  of  your  fee  to  perform  the  restAicturing 
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of  properties.  This  will  include  only  your  fee  to  perform  the  restructuring  and  should  not  include  reimbursables.  The 
request  is  for  information  purposes  only  and  does  not  bind  the  respondent  or  HUD  to  any  commitment  with  respect 
to  the  fee  estimates  providea.  This  information  will  be  confidential. 

The   steps   involved   in   the  restructure   process  for  which  you  are  asked  to  estimate  your   costs,  are  summarized 
as  follows: 
Owner  Eligibility,  Determining  Rent  Levels: 

•  perform  due  diligence  and  collect  financial  information  for  each  property  including;  market  rents,  appraisal,  operating 
expenses; 

Preservation  of  Affordable  Housing: 

•  meet  with  the  tenants  and  local  community  groups  to  gain  perspectives  that  may  impact  the  restructuring  process: 

Rehabilitation  Needs: 

•  obtain  a  Physical  Condition  Analysis  (PCA)  report  (reimbursable); 

Underwriting: 

•  obtain  an  environmental  review  (to  be  provided  by  HUD) 

•  perform  analysis  of  potential  restructuring  options; 

•  perform  analysis  of  tax  implications  for  use  in  developing  restructuring  options; 

•  perform  financial  modeling  to  underwrite  the  property  at  market  rents;  while  ensuring  that  any  current  and  long 
term  repairs,  replacement,  maintenance,  and  rehabilitation  are  provided  for  in  the  restructuring; 

Negotiations  with  Owner: 

•  conduct  negotiations  with  the  owner; 

•  reach  agreement  on  restructured  rental  subsidy,  restructured  debt,  and  rehabilitation; 
Loan/Funding  Approval: 

•  coordinate  nnal  deal  terms  and  closing  documentation  with  HUD  and  obtain  HUD's  final  approval; 

Closing 

•  coordinate  closing  and  distribution  of  closing  documents. 


Number  of  loans 


Estimated  restructuring  fees 


Unpaid  principal 
balance 


In  basis  points ' 


In  dollars 


1  .. 
5.. 
25 
50 
75 


Si  ,600,000 

58,000,000 

540,000,000 

580,000,000 

5120,000,000 


**  Stated  as  a  percentage  of  the  Unpaid  Principal  Balance. 

In  completing  these  costs  estimates,  please  use  the  following  assumptions: 

1.  Negotiations  could  result  in  several  different  restructuring  scenarios.  Sample  scenarios  include:  (a)  projects  which 
are  viable  once  restructured  and  result  in  partial  payment  of  claim  on  the  mortgage  insurance,  (b)  projects  with  negative 
NOI  after  marking  the  rents  to  market  levels — where  tax  implications  for  the  ov^mership  entity  will  be  a  driving  factor 
in  negotiations,  and  (c)  projects  writh  negative  NOI  after  marking  the  rents  to  market  levels — where  project  costs  and 
other  factors  (such  as  rehabilitation  needs)  will  require  rent  levels  which  are  above  market  levels. 

2.  The  majority  of  the  loans  are  currently  performing  and  thus  this  process  would  not  involve  taking  control  of 
the  property,  hiring  property  managers,  or  initiating  and  managing  a  foreclosure  process. 

3.  Certain  asset  related  subcontractor  costs  including  the  cost  of  the  appraisal  and  the  PCA  are  reimbursable  costs 
by  HUD. 

4.  Responsibilities  for  this  phase  will  end  after  closing  documents  have  been  distributed. 

5.  Projects  are  distributed  around  the  country,  except  for  Public  Agency  assets  that  will  be  restricted  geographically 

6.  Loans  can  vary  in  size  from  $200,000  to  over  $10,000,000  and  average  approximately  $1,600,000. 

7.  Once  an  asset  is  assigned  to  a  PAE,  it  must  go  through  the  restructuring  process  through  closing. 

8.  Information  that  will  be  provided  by  HUD  wrill  include:  the  asset  management  file,  project  file,  loan  documentation. 
payment  history,  and  project  financial  statements. 

9.  Level  of  reporting  requirements  to  HUD  will  be  moderate.  HUD  will  be  providing  reporting  systems  and  financial 
models  for  the  use  of  the  PAEs. 

10.  [The  HFA  participants  in  the  fiscal  years  1997  and  1998  demonstration  programs  received  a  minimum  base 
fee  of  $25,000  for  each  mortgage  restructured.] 

Section  2     Additional  Response  Information:  Please  provide  the  following  information. 

The  following  is  a  checklist  of  items  to  be  provided  by  the  PAE  and  Teaming  Partner,  if  applicable. 

1.  PAE  conflicts  of  interest:  Disclose  any  conflict  of  interest  as  defined  in  Section  C.(l)  of  this  RFQ. 

2.  Describe  the  geographic  area  in  which  you  will  assume  the  restructuring  responsibility. 

3.  If  you  are  a  State  Housing  Finance  Agency  and  plan  to  work  with  local  housing  agencies,  please  indicate 

the  name  of  the  local  agency  and  how  you  would  work  with  them  if  they  are  selected  as  a  qualified  PAE. 

4.  Provide  evidence  of  your  ability  (either  with  your  existing  organization  or  through  team  partner)  to  evaluate 

the  tax  implications  of  the  restructuring. 

5.   Indicate  if  you  would   like  to  be  considered  for  future  solicitations  to   provide  the   following   services: 

(a)  Servicing  of  second  mortgages. 

(b)  Servicing  of  Rehabilitation  Escrow  Accounts. 

(c)  Monitoring  Use  Agreement. 

[PR  Doc.  98-22029  Filed  8-14-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  160 
[CGD  97-067] 
RIN2115-AF54 

Advance  Notice  of  Arrival:  Vessels 
Bound  for  Ports  and  Places  in  the 
United  States. 

AGENCY:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  In  an  Interim  Rule  (IR) 
published  on  December  11,  1997,  the 
Coast  Guard  amended  the  notice  of 
arrival  requirements  for  certain  vessels 
which  must  comply  with  the 
International  Safety  Management  (ISM) 
Code,  prior  to  their  entering  U.S.  waters. 
This  final  rule  completes  the 
rulemaking  action  that  allows  the  Coast 
Guard  to  monitor  the  ISM  Code 
certification  status  of  vessels  prior  to 
operating  in  U.S.  waters  and  ensure  that 
safety  management  system  requirements 
are  being  met. 

DATES:  This  final  rule  is  effective 
September  16,  1998. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  office  of  the 
Executive  Secretary.  Marine  Safety 
Council  (G-LRA/3406).  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  room  3406.  Washington,  DC 
20593-0001.  between  9:30  a.m.  and  2 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  202-267-1477. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  M.  Gauvin,  Project  Manager, 
Vessel  and  Facility  Operating  Standards 
Division  (G-MSO-2).  at  (202)  267-1053. 
or  fax  (202)  267-4570. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  December  11,  1997,  the  Coast 
Guard  published  an  interim  rule 
entitled  "Advance  Notice  of  Arrival: 
Vessels  Bound  for  Forts  and  Places  in 
the  United  States."  in  the  Federal 
Register  (62  FR  65203).  The  Coast  Guard 
received  eight  letters  during  the 
comment  period  which  closed  on 
January  12,  1998.  commenting  on  the 
proposed  rulemaking.  No  public  hearing 
was  requested,  and  none  was  held. 

Background  and  Purpose 

The  Ports  and  Waterways  Safety  Act 
of  1972  (86  Stat.  424),  as  amended  by 
the  Port  and  Tanker  Safety  Act  of  1978 
(92  Stat.  1271).  authorizes  the  Secretary 
of  the  Department  in  which  the  Coast 


Guard  is  operating  to  require  the  receipt 
of  notice  from  any  vessel  destined  for  or 
departing  from  a  port  or  place  under  the 
jurisdiction  of  the  U.S.  This  does  not 
include  a  vessel  declaring  force  majeure 
or  a  vessel  on  innocent  passage  through 
U.S.  waters.  This  notice  may  include 
any  information  necessary  for  the 
control  of  the  vessel  and  for  the  safety 
of  the  port  or  marine  environment.  See 
33  U.S.C.  1223;  33  CFR  part  160, 
subpart  C. 

In  October  1996,  the  Coast  Guard 
Authorization  Act  of  1996  [110  Stat. 
3901]  amended  title  46  of  the  U.S.  Code 
by  adding  Chapter  32.  "Management  of 
Vessels."  Under  this  new  law.  the 
Secretary  of  Transportation  was  directed 
to  prescribe  regulations  and  enforce 
compliance  with  the  ISM  Code  for 
safety  management  systems  on  vessels 
engaged  on  a  foreign  voyage.  This 
authority  was  delegated  to  the 
Commandant  of  the  Coast  Guard  on 
April  24,  1997  (62  FR  19935).  in  49  CFR 
1.46  (ffO  and  (ggg). 

On  December  24,  1997,  a  final  rule 
entitled  "Rules  for  the  Safe  Operation  of 
Vessels  and  Safety  Management 
Systems"  was  published  in  the  Federal 
Register  (62  FR  67492).  This  rule 
establishes  the  requirements  for  safety 
management  systems  in  33  CFR  part  96. 
This  rule  became  effective  on  January 
23, 1998. 

The  notice  of  arrival  requirements 
state  that  vessels  which  must  meet 
Chapter  IX  (ISM  Code  regulations)  of  the 
International  Convention  for  the  Safety 
of  Life  at  Sea  (SOLAS).  1974  provide 
their  ISM  certification  status  by  message 
to  the  U.S.  Coast  Guard,  at  least  24 
hours  prior  to  entering  a  U.S.  port  or 
place.  It  should  be  noted  that  passenger 
vessels  that  are  below  500  gross  tons, 
carrying  more  than  12  passengers,  and 
engaged  on  a  foreign  voyage  are  not 
covered  by  this  rule,  even  through  these 
passenger  vessels  under  500  gross  tons 
will  be  required  to  be  certificated  to  the 
ISM  Code  requirements  of  SOLAS  and 
33  CFR  part  96. 

The  purpose  of  this  rule  is  to  permit 
the  Coast  Guard  to  enforce  the 
requirements  of  33  CFR  96.390  (46 
U.S.C.  3204(c)),  which  prohibits  a  vessel 
from  operating  in  U.S.  waters  without 
having  on  board  a  valid  copy  of  a 
company's  Document  of  Compliance 
certificate  or  a  valid  original  of  the 
vessel's  Safety  Management  Certificate. 
Collecting  a  vessel's  certification  status 
before  arrival  in  port  is  vital  to 
determining  appropriate  enforcement 
actions  by  Coast  Guard  officials  at  U.S. 
ports.  An  affected  vessel  that  does  not 
have  the  ISM  Code  certificates  on  board 
will  be  denied  entry  into  a  U.S.  port  or 
place  after  the  effective  date  of  the  ISM 


Code.  A  vessel  that  has  the  proper  ISM 
Code  certificates  will  be  boarded 
annually  under  the  existing  standards  of 
the  U.S.  Port  State  Control  program. 
During  these  boardings,  if  the  vessel  is 
found  to  have  valid  certificates  but  has 
not  properly  implemented  or 
maintained  its  safety  management 
system,  the  vessel  may  be  detained  in 
port  until  corrections  are  made  to  the 
system.  The  vessel's  flag  state  or 
organization  acting  on  behalf  of  its  flag 
state,  will  be  requested  by  the  Coast 
Guard  to  attend  to  the  vessel  to  ensure 
corrections,  or  take  actions  to  manage 
the  corrections  of  non-conformities  to 
the  vessel's  safety  management  system 
prior  to  the  vessel  departing  the  port. 
U.S.  enforcement  policy  regarding  the 
Port  State  Control  Program  and  safety 
management  system  requirements  for 
foreign  vessels  operating  in  the  U.S.  are 
provided  in  the  Coast  Guard's 
Navigation  and  Vessel  Inspection 
Circular  (NVIC)  4-98.  which  was 
published  on  March  17.  1998.  This 
NVIC  can  be  received  by  sending  a 
written  request  to  the  Coast  Guard's 
National  Maritime  Center.  4200  Wilson 
Boulevard.  Suite  510,  Arhngton. 
Virginia  22203-1804,  or  by  telephone  at 
(703)  235-1604.  The  document  can  be 
downloaded  through  the  internet  from 
the  Coast  Guard's  home  page  on  the 
World  Wide  Web  located  at  http:// 
www.uscg.mil/hq/g-m/nvic/index.htm. 
Go  to  the  NVIC  link,  select  all  NVICS 
published  in  the  1990's.  select  the  year 
1998,  and  then  select  and  dowrnload 
NVIC  4-98. 

Discussion  of  Comments  and  Chimges 

The  Coast  Guard  received  a  total  of  8 
documents  containing  14  comments  to 
the  public  docket.  No  written  comment 
requested  a  public  hearing  and  none 
was  held. 

All  changes  to  each  section  of  the  rule 
are  discussed  within  the  following 
paragraphs: 

1.  Three  comments  received 
supported  the  interim  rule  as  written 
and  its  intent  to  monitor  compliance 
with  the  certification  of  vessels'  safety 
management  systems.  A  fourth 
comment  went  further  to  discuss  that 
the  Coast  Guard's  use  of  the  notice  of 
arrival  requirements  to  stop  a  vessel 
from  entering  or  operating  in  U.S. 
waters  could  endanger  a  vessel  if  it  is 
unsafe  and  could  hamper  efforts  to 
ensure  international  compliance  with 
these  new  international  regulations. 
That  comment  also  stated  that  a 
certificate  did  not  ensure  that  a  vessel 
was  safe  or  had  safe  operating  practices. 
The  Coast  Guard  agrees  that  a  certificate 
is  not  absolute  proof  of  safety,  but 
vessels  are  required  under  46  U.S.C. 
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3204(c)  to  have  safety  management 
system  certificates  documenting  their 
compliance  on  board  the  vessel  to 
operate  in  U.S.  waters.  The  notice  of 
arrival  system  is  the  most  effective  way 
of  ensuring  compliance  with  these 
mandatory  statutory-  requirements  for 
certification. 

The  Coast  Guard  was  delegated  the 
responsibility  to  enforce  46  USC  3204(c) 
and  is  not  provided  with  the  ability  to 
allow  variance  from  the  requirement.  If 
a  vessel  is  unsafe  or  unseaworthy,  the 
master  can  claim  a  force  majeure 
entrance  to  a  U.S.  port,  even  without  the 
required  certificates.  The  Coast  Guard 
will  verify  claims  of  force  majeure.  Also, 
the  Coast  Guard  will  continue  to  board 
vessels  under  the  current  port  state 
control  management  program  which 
includes  verification  that  the  vessel's 
safety  management  system  is  being  used 
by  the  vessel's  crew.  In  such  cases 
where  safe  operation  of  the  vessel  is  in 
question,  the  Coast  Guard  will  be  in 
contact  with  the  vessel's  Flag  State  or 
recognized  organization  acting  on  the 
Flag  State's  behalf,  to  notify  them  of  the 
vessel's  situation  as  required  by  SOLAS. 
In  response  to  the  comment  suggesting 
an  ability  of  the  notice  of  arrival  to 
hamper  compliance  with  safety 
management  system  requirements 
internationally,  the  Coast  Guard  expects 
this  action  to  have  the  opposite  effect. 
Approximately  7,500  to  8,000 
individual  foreign  flag  vessels  per  year 
make  U.S.  port  calls.  This  notification 
process  will  ensure  that  each  vessel 
complies  with  the  new  SOLAS  safety 
management  system  and  U.S. 
requirements  on  the  proper  effective 
date,  or  it  will  not  be  allowed  to  trade 
with  the  U.S.  No  changes  were  made  to 
this  rule  due  to  these  comments. 

2.  One  comment  requested  that  a 
company  and  vessel  additionally 
provide  their  compliance  information 
on  ISO  quality  standard  certification  as 
part  of  this  notification  requirement. 
The  ISO  quality  standards  are  not 
mandated  for  use  on  vessels  or  by  their 
company  under  U.S.  law  or 
international  regulations.  These  ISO 
quality  standards  are  voluntary  industry 
standards  not  mandated,  except 
possibly  by  commercial  contract.  Thus, 
only  those  companies  that  wish  to  be 
certificated  to  these  quality  standards  do 
so.  ISO  standards  are  developed  along 
the  same  basic  performance  elements  as 
safety  management  systems.  The 
collection  of  quality  system  certification 
information  would  not  provide  the 
Coast  Guard  with  any  information  or 
indicators  of  safe  operation  of  a  vessel, 
not  included  by  providing  the  safety 
management  system  certification  under 
the  ISM  Code.  Therefore,  the  Coast 


Guard  does  not  see  a  need  for  collection 
of  this  information,  and  has  not  changed 
these  rules  due  to  this  comment. 

3.  One  comment  requested  that  the 
notification  process  include  notification 
of  oil  (bunker  and  cargo)  transfers,  and 
ballast  water  exchange  information,  as 
well  as  the  ISM  Code  certification 
status.  As  this  comment  requests 
collection  of  new  information  not 
discussed  in  the  interim  rule  and 
outside  the  scope  of  this  rulemaking,  the 
Coast  Guard  could  not  include  such  a 
request  without  an  additional 
opportunity  for  public  comment. 
However,  there  is  an  ongoing 
rulemaking  on  ballast  water  discharge 
controls.  A  Notice  of  Proposed 
Rulemaking  (NPRM)  entitled 
"Implementation  of  the  National 
Invasive  Species  Act  of  1996  (USCG- 
1998-3423)"  was  published  on  April  10. 
1998,  in  the  Federal  Register  (63  FR 
17782).  This  written  comment  was 
forwarded  to  the  NPRM  docket  for  that 
rulemaking  to  ensure  it  is  reviewed 
during  the  comment  period  for  that 
NPRM  which  was  reopened  on  June  16, 
1998.  and  closes  on  August  8,  1998. 
There  is  no  change  to  this  rule  in 
response  to  this  comment. 

4.  Four  comments  stated  that  the 
second  effective  date  of  the  notification 
in  33  CFR  160.207(d)(2),  January  1. 
2000,  was  too  far  in  advance  of  the 
second  effective  date  of  the  ISM  Code 
compliance  requirements  for  freight 
vessels  and  self-propelled  mobile 
offshore  drilling  units  of  500  gross  tons 
or  more  engaged  on  foreign  voyages 
(July  1,  2002).  One  comment 
recommended  that  the  second  effective 
date  of  notification  be  amended  to 
January  1,  2002.  The  comments  also 
recommended  that  the  collection  of  the 
ISM  Code  certification  information  be  a 
one-time  notification  requirement,  as 
opposed  to  a  continuous  requirement. 
The  Coast  Guard  agrees  that  the  second 
effective  date  should  be  moved  to  a  date 
closer  to  the  second  effective  date  of  the 
ISM  Code.  Therefore,  the  second 
effective  date  of  33  CFR  160.207(d)(2)  is 
amended  to  January  1,  2002,  in  the  final 
rule. 

The  Coast  Guard  disagrees  that  the 
notification  of  ISM  Code  certification 
compliance  be  completed  only  once. 
The  Coast  Guard  is  required  to  enforce 
46  CFR  3204(c)  constantly,  not  just  on 
the  effective  date  of  the  ISM  Code.  To 
ensure  compliance  before  operation  in 
U.S.  waters,  the  Coast  Guard  must  verif\' 
ISM  Code  certification  on  any  new 
vessel,  vessel  whose  owner  or 
management  company  changes,  vessel 
with  name  changes,  or  other  changes 
which  would  effect  their  original  ISM 
Code  certification  and  safety 


management  systems.  Also,  vessels  can 
have  their  certificates  invalidated  and 
terminated  by  Flag  States  if  found  in 
non-compliance  at  re-issuance  of  the 
certificate  or  during  interim  audits  and 
endorsement  of  certificates.  As  these 
requirements  will  be  in  constant 
dynamic  alteration,  the  Coast  Guard 
must  keep  appraised  of  a  vessel's 
compliance  status  on  a  visit  by  visit 
notification  for  U.S.  port  entry.  No 
change  was  made  to  the  final  rule  due 
to  these  comments. 

5.  One  comment  requested  that  this 
rule  be  terminated  after  the  initial 
collection  of  information,  while  a 
second  comment  requested  that  the  rule 
be  terminated  on  July  1,  2004.  The  Coast 
Guard  disagrees  with  these  requests. 
There  are  no  other  actions  that  are 
currently  available,  without  the  Coast 
Guard  boarding  every  vessel  which 
enters  a  U.S.  port,  to  ensure  compliance 
of  these  ISM  Code  certification 
programs  for  safety  management 
systems.  In  the  future,  some  other  action 
may  allow  oversight  of  the  ISM  Code 
certification  compliance  information 
without  this  collection  of  information 
requirement.  If  this  does  occur,  the  Coat 
Guard  will  consider  removing  these 
notification  requirements  from  the 
regulations  in  33  CFR  160.207.  No 
change  was  made  to  the  final  rule  due 
to  this  comment. 

6.  One  comment  recommended  that 
the  ISM  Code  certification  information 
be  filed  in  the  Marine  Safety 
Information  System  (MSIS)  database  for 
vessels,  but  not  in  that  section  of  the 
database  that  indicates  non-compliance 
status.  Also,  this  comment  supported 
Flag  States  sharing  vessel  boarding 
information,  but  cautioned  that  this 
could  lead  to  incorrect  data  being 
passed  between  Flag  States.  For  all 
vessels,  the  ISM  Code  certification 
information  will  be  filed  with  other 
listed  documents  in  the  Vessel  File  of 
Listed  Documents  (VFLD)  in  MSIS.  This 
is  an  information  collection  file  used  as 
a  reference  by  the  Coast  Guard  to 
determine  vessel  historical  background. 
It  is  updated  when  new  information  is 
collected  during  vessel  boardings, 
inspections,  and  examinations.  This 
information  is  not  normally  updated  by 
information  received  from  a  notification 
of  arrival  message.  This  information  is 
updated  after  the  Coast  Guard  visually 
checks  the  actual  documents  on  board 
the  vessel  during  an  armual  boarding  or 
inspection.  Thus,  this  information  is  not 
normally  placed  in  a  non-compliance 
data  file.  However,  if  the  vessel  does  not 
provide  the  proper  certification 
notification  prior  to  entry  into  a  U.S. 
port  or  is  found  in  non-compliance  after 
boarding  in  a  U.S.  port,  a  report  of 
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detention  or  intervention  may  be  filed 
with  IMO,  the  vessel  Flag  State,  and  a 
violation  processed  by  the  Coast  Guard, 
which  would  be  recorded  in  the  vessel's 
boarding  history  files  on  MSIS.  No 
change  was  made  to  the  final  rule  due 
to  this  comment. 

7.  One  comment  stated  that  the 
applicability  for  passenger  vessels  was 
incorrectly  stated  in  the  interim  rule,  33 
CFR  160.207(d)(1).  The  interim  rule 
states  the  applicability  of  a  passenger 
vessel  as:  "a  passenger  vessel  carrying 
12  or  more  passengers"  when  it  should 
state,  "a  passenger  vessel  carrying  more 
than  12  passengers."  The  Coast  Guard 
agrees  with  this  comment  and  corrected 
this  typographical  error,  in  a  Federal 
Register  notice  of  correction  (63  PR 
5458)  published  on  February  3,  1998. 
The  corrected  wording  is  found  in  this 
final  rule. 

8.  One  comment  stated  that  there  may 
be  situations  where  agents  representing 
a  vessel's  owner  may  not  be  aware  of  the 
vessel's  compliance  with  the  ISM  Code 
certification  and  may  not  be  able  to 
provide  the  notification  information 
prior  to  vessel  arrival.  In  such 
situations,  it  was  requested  that  the 
Coast  Guard  not  lodge  a  violation  report 
against  the  vessel  or  the  vessels'  agent. 
In  a  situation  where  the  certification 
status  is  not  known  before  a  vessel 
arrives  in  a  port  or  place  within  the 
U.S..  the  vessel  will  not  be  allowed  into 
port  under  46  CFR  3204(c).  If  the 
vessel's  ISM  Code  certification  status  is 
already  known  and  appears  valid  from 
previous  U.S.  boardings  and  MSIS  data, 
the  Coast  Guard  COTP  may  allow  the 
vessel  to  enter  port.  However,  the  COTP 
will  determine  on  a  case-by-case  basis 
whether  a  civil  violation  action  should 
be  taken  due  to  the  circumstances  of  the 
situation.  No  change  to  the  final  rule  or 
other  Coast  Guard  policy  is  made  in 
response  to  this  comment. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  final  rule  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

This  rule  will  ainend  established 
reporting  regimes,  which  are  now 


customary  procedures.  The  information 
to  be  reported  is  readily  available 
aboard  the  vessel  by  international 
convention.  Modern  electronic 
commimication  systems  make  it  easier 
to  report  this  information,  and  will  only 
add  seconds  to  the  delivery  of  currently 
required  reports. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 
This  rule  does  not  require  a  general 
notice  of  proposed  rulemaking  and, 
therefore,  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act.  Although  this  rule  is 
exempt,  the  Coast  Guard  has  reviewed 
it  for  potential  economic  impact  on 
small  entities. 

This  rulemaking  will  affect  U.S. 
oceangoing  shipping  companies  and 
their  vessels  of  specific  categories  of 
more  than  500  gross  tons,  or  passenger 
vessels  of  500  gross  tons  or  more 
carrying  more  than  12  passengers 
engaged  on  a  foreign  voyage.  These 
companies  and  their  vessels  are  not 
considered  small  businesses  or  small 
entities.  Small  passenger  vessels  are  the 
only  small  entities  required  to  comply 
with  the  ISM  Code.  A  small  passenger 
vessel  is  generally  one  carrying  more 
than  6  passengers  and  is  100  gross  tons 
or  less  (See  46  U.S.C.  2101  (35)).  Since 
the  new  reporting  requirements  only 
affect  passenger  vessels  of  500  gross 
tons  or  more,  there  is  no  impact  or 
reporting  requirement  for  a  small 
passenger  vessel  engaged  on  a  foreign 
voyage. 

Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Assistant  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121).  the  Coast  Guard  offered  to 
assist  small  entities  in  understanding 
the  rule  so  that  they  could  better 
evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 
No  written  or  verbal  comments  were 
received  to  this  rulemaking  docket 
which  requested  or  stated  a  need  for 


assistance  for  small  entities  to  comply 
with  these  reporting  requirement.  Thus, 
no  actions  are  specifically  required. 

Collection  of  Information 

This  final  rule  provides  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  As  stated  in  the 
interim  rule,  the  Coast  Guard  solicited 
comments  on  the  collection  of 
information  to:  (1)  Evaluate  whether  the 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Coast  Guard,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  Coast 
Guard's  estimate  of  the  burden  of  the 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
enhance  the  quahty,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  minimize  the  burden  of  the 
collection  on  those  who  are  to  respond 
by  allowing  the  submittal  of  responses 
by  electronic  means  or  the  use  of  other 
forms  of  information  technology.  The 
Coast  Guard  received  no  comments 
directed  specifically  at  these  questions 
and  has  responded  to  any  information 
request  comments  in  the  "Discussion  of 
Comments  and  Changes"  section  of  this 
rulemaking. 

As  required  by  5  U.S.C.  3507(d),  the 
Coast  Guard  submitted  a  copy  of  this 
rule  to  the  Office  of  Management  and 
Budget  (OMB)  for  its  review  of  the 
collection  of  information.  OMB  has 
approved  the  collection.  The 
amendment  to  33  CFR  160.207  and  the 
corresponding  approval  number  from 
OMB  is  OMB  Control  Number  2115- 
0557,  which  expires  on  April  30.  2001. 

Persons  are  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Federalism 

The  Coast  Guard  analyzed  this  final 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
have  determined  that  this  rule  does  not 
have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  Figure  2-1, 
paragraph  (34)(d)  of  Commandant 
Instruction  M16475.1C,  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 
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List  of  Subjects  in  33  CFR  Part  160 

Administrative  practice  and 
procedure.  Harbors,  Hazardous 
materials  transportation.  Marine  safety. 
Navigation  (water),  Reporting  and 
recordkeeping  requirements.  Vessels, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  160  as  follows: 

1.  The  authority  citation  for  part  160 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1223.  1231;  49  CFR 
1.46. 

2.  Revise  §  160.207  paragraphs  (d)  and 
(e)  to  read  as  follows: 

§  160.207    Notice  of  arrival:  Vesseis  bound 
for  ports  or  pieces  In  the  United  States. 

***** 

(d)  International  Safety  Management 
(ISM)  Code  (Chapter  IX  of  SOLAS) 
Notice.  If  you  are  the  owner,  agent, 
master,  operator,  or  person  in  charge  of 


a  vessel  that  is  500  gross  tons  or  more 
and  engaged  on  a  foreign  voyage  to  the 
United  States,  you  must  provide  the 
ISM  Code  notice  described  in  paragraph 
(e)  as  follows: 

(1)  ISM  Code  notice  beginning  January 
26.  1998,  ifvour  vessel  is — a  passenger 
vessel  carrying  more  than  12  passengers. 
a  tank  vessel,  a  bulk  freight  vessel,  or  a 
high-speed  freight  vessel. 

(2)  ISM  Code  notice  beginning  January 
1,  2002.  if  your  vessel  is — a  freight 
vessel  not  listed  in  paragraph  (d)(1)  or 

a  self-propelled  mobile  offshore  drilling 
unit  (MODU). 

(e)  Content  and  Manner  of  ISM  Code 
Notice. 

(1)  ISM  Code  notice  includes  the 
following: 

(i)  The  date  of  issuance  for  the 
company's  Document  of  Compliance 
certificate  that  covers  the  vessel. 

(ii)  The  date  of  issuance  for  the 
vessel's  Safety  Management  Certificate, 
and, 


(iii)  The  name  of  the  Flag 
Administration,  or  the  recognized 
organization(s)  representmg  the  vessel 
flag  administration,  that  issued  those 
certificates. 

(2)  If  you  meet  the  criteria  in 
paragraph  (d)  of  this  section,  you  must 
give  the  ISM  Code  notice  to  the  Coast 
Guard  Captain  of  the  Port  of  the  port  or 
place  of  vour  destination  in  the  U.S.  at 
least  24  hours  before  you  enter  the  port 
or  place  of  destination.  The  ISM  Code 
notice  mav  be  combined  and  provided 
with  the  report  required  by  paragraph 
(a)  of  this  section. 

Dated:  August  6.  1998. 
Joseph  J.  Angelo. 

.■\cting  Assistant  Con'.mandoril  for  Marine 
Safety  and  Environmental  Protects, n 
[FR  Doc.  9&-22CX)5  Filed  8-14-98.  8  45  ar.i] 
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Title  3— 

The  President 


Notice  of  August  13,  1998 

Continuation  of  Emergency  Regarding  Export  Control 
Regulations 


On  August  19,  1994,  consistent  with  the  authority  provided  me  under  the 
International  Emergency  Economic  Powers  Act  (50  U.S.C.  1701  et  seq.], 
I  issued  Executive  Order  12924.  In  that  order,  I  declared  a  national  emergency 
with  respect  to  the  unusual  and  extraordinary  threat  to  the  national  security, 
foreign  policy,  and  economy  of  the  United  States  in  light  of  the  expiration 
of  the  Export  Administration  Act  of  1979,  as  amended  (50  U.S.C.  App. 
2401  et  seq.].  Because  the  Export  Administration  Act  has  not  been  renewed 
by  the  Congress,  the  national  emergency  declared  on  August  19,  1994,  must 
continue  in  effect  beyond  August  19,  1998.  Therefore,  in  accordance  with 
section  202(d)  of  the  National  Emergencies  Act  (50  U.S.C.  1622(d]).  I  am 
continuing  the  national  emergency  declared  in  Executive  Order  12924. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 


(XrtUAiu^AA  ^^\w*^a^^ 


[FR  Doc.  98-22278 
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THE  WHITE  HOUSE, 
August  13,  1998. 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  AUGUST  17, 
1998 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
South  Atlantic  snapper- 
grouper;  published  7-16- 
98 

DEFENSE  DEPARTMENT 

Acquisition  regulations; 
Defense  items  produced  in 

United  Kingdom;  domestic 

source  restrictions;  waiver; 

published  8-17-98 
Foreign  military  sales 

agreements;  offer  arxJ 

acceptance;  published  8- 

17-98 
North  Atlantic  Treaty 

Organization  countries; 

quality  assurance; 

published  8-17-98 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Water  resource  development 
projects;  public  use; 
shoreline  use  permits; 
floatation  materials; 
published  7-1-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution;  standards  of 

performarx;e  for  new 

stationary  sources: 

Municipal  solid  waste 
landfills;  published  6-16-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 

Adjuvants,  production  aids, 
and  sanitizers — 

2-(4,6-diphenyl-1,3,5- 

tria2irv2-yl)-5- 

(hexyloxy)phenol; 

published  8-17-98 
Benzenesulfonic  acld,4- 

chloro-5-methyl-2-[[4,5- 

dihydro-3-methyl-5-oxo- 

1-(3-sulfophenyl)-1H- 

pyrazo-4-yl]azo], 

ammonium  salt  (C.I. 

Pigment  Yellow  191:1); 

published  8-17-98 


Food  for  human  consumption: 
Irradiation  In  production, 
processing,  and  handling 
of  food — 

Radiation  disclosure 
statements  on  food 
lat>els;  prominence; 
published  8-17-98 
Medical  devices: 
Hematology  and  pathology 
devices — 

Immunohistochemistry 
reagents  and  kits; 
classification  and 
reclassification; 
published  6-3-98 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Safety  and  health  starxjards: 
Federal  regulatory  reform; 
published  6-18-98 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  domestic 
licensing: 

Timepieces  containing 
gaseous  tritium  light 
sources,  distribution; 
published  6-17-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Copper  Canyon,  Lake 
Havasu,  Colorado  River; 
regulated  navigation  area; 
published  7-16-98 

TRANSPORTATION 
DEPARTMENT 

Freedom  of  Information; 
implementation;  published  7- 
16-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Apricots  grown  in — 

Washington;  comments  due 
by  8-17-98;  published  6- 
16-98 

M\\k  marl<eting  orders: 
Southwest  Plains;  comments 
due  by  8-19-98;  published 
8-12-98 
Oranges,  grapefruit, 
tangerines,  arxJ  tangelos 
grown  in — 

Florida;  comments  due  by 
8-17-98;  published  7-16- 
98 

Pears  (winter)  grown  in — 
Oregon  et  al.;  comments 
due  by  8-20-98;  published 
7-21-98 


Prunes  (fresh)  grown  in — 
Washington  and  Oregon; 
comments  due  by  8-17- 
98;  published  7-16-98 

AGRICULTURE 

DEPARTMENT 

Federal  Crop  insurance 

Corporation 

Crop  insurance  regulations: 
Fresh  marl<et  tomatoes; 
comments  due  by  8-19- 
98;  published  7-20-98 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutrition  programs: 
Women,  Infants,  and 
children;  special 
supplemental  nutrition 
program — 

Infant  formula  retaate 
contracts;  requirements 
for  and  evaluation  of 
WIC  program  requests 
for  bids;  comments  due 
by  8-17-98;  published 
7-16-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Gulf  of 
Alaska;  comments  due 
by  8-20-98;  published 
7-21-98 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Recordkeeping 
requirements;  electronic 
storage  media  and  other 
recordkeeping-related 
issues;  comments  due  by 
8-18-98;  published  8-10- 
98 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Simplified  acquisition 

procedures;  comments 

due  by  8-18-98;  published 

6-19-98 
Federal  Acquisition  Regulation 
(FAR): 
Individuals  with  disabilities; 

employment  and 

advancement;  comments 

due  by  8-21-98;  putdished 

6-22-98 

No-cost  value  engineering 
change  proposals; 
comments  due  by  8-21- 
98;  published  6-22-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 


Arizona  Department  of 
Environmental  Quality; 
authority  delegation; 
comments  due  by  8-17- 
98;  published  7-17-98 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Light-duty  vehicles  and 
trucks — 

Heavy-duty  engines  for 
original  equipment 
manufacturers  and  for 
aftermarket  conversion 
manufacturers; 
comments  due  by  8-19- 
98;  published  7-20-98 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Arizona;  comments  due  by 
8-21-98;  published  7-22- 
98 

Air  quality  planning  purposes; 
designation  of  areas: 
Idaho;  comments  due  by  8- 
19-98;  published  8-3-98 
Airi  pollutants,  hazardous 
national  emission  standards: 
Arizona  Department  of 
Environmental  Quality; 
auttiority  delegation; 
comments  due  by  8-17- 
98;  published  7-17-98 
Hazardous  waste: 
State  underground  storage 
tank  program  approvals — 
Nevada;  comments  due 
by  8-17-98;  published 
7-17-98 
Tennessee;  comments 
due  by  8-20-98; 
published  7-10-98 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
FurxJing  and  fiscal  affairs, 
loan  policies  and 
operations,  arxl  funding 
operations — 
Investment  management; 
comments  due  by  8-17- 
98;  published  6-18-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Access  charges — 
Incumbent  local  exchange 
carriers  sutjject  to  rate- 
of-return  regulation; 
access  charge  reform; 
comments  due  by  8-17- 
98;  published  7-20-98 
Commercial  mobile  radio 
services — 
Broadband  personal 
communk:ations 
services  carriers; 
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fortiearance  from 
regulations  in  wireless 
telecommunications 
markets;  comments  due 
by  8-1&-98;  putdished 
8-11-98 
Radio  and  television 
broadcasting: 
Call  sign  assignments  for 
txoadcast  stations; 
comments  due  by  8-17- 
98;  published  7-16-98 
Radio  broadcasting: 

Radio  technical  rules; 

streamlining;  comments 

due  by  8-21-98;  putilished 

6-22-98 
Radio  stations;  tat>te  of 
assignments: 
Cotorado;  comments  due  t>y 

8-17-98;  published  7-2-98 
Wyoming;  convnents  due  by 

8-17-98;  published  7-2-98 

FEDERAL  MARITIME 
COMMISSION 

Freedom  of  Information  Act; 
implementation;  conrvnents 
due  by  8-21-96;  puttlished 
7-22-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Individuals  with  disatiilities; 

employment  and 

advancement;  comments 

due  by  8-21-98;  published 

6-22-98 
No-cost  value  engineering 

change  proposals; 

comments  due  t»y  8-21- 

98;  published  6-22-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Chlorine  dioxide;  comments 
due  by  8-19-98;  published 
7-20-98 
Eggs  arxl  egg  products — 
Famvto-tattle  safety 
system;  salnmnella 
enteritidis  contamination 
control  arxj  reduction; 
comments  due  by  8-17- 
98;  published  5-19-98 
Human  drugs: 
Laxative  products  (OTC); 
tentative  final  monograph; 
comments  due  by  8-19- 
98;  published  5-21-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  Care  Financing 
Administration 

Medicare: 
Rural  health  professional 
shortage  areas; 
teleconsultations  payment 


plan;  comments  due  by  8- 
21-98;  published  6-22-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  insurance  reform: 
National  standard  employer 
identifier;  comments  due 
by  8-17-98;  published  6- 
16-98 

Protection  of  human  sut)jects: 
Pregnant  women,  human 
fetuses,  and  newborns  as 
research  subjects  and 
pertaining  to  human  in 
vitro  fertilization; 
comments  due  by  8-18- 
98;  published  5-20-98 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

National  Housing  Act 
Mininxjm  property  starxlard; 
1995  model  energy  code 
adoption;  comments  due 
by  8-17-98;  published  6- 
16-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Parish's  alkali  grass; 
comments  due  by  8-19- 
98;  putriished  7-20-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

at>andoned  mine  land 

reclamation  plan 

sutxnisskxis: 

Arkansas;  comments  due  t>y 
8-19-98;  published  &4-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
IrxSviduals  with  disat)ilities; 

employment  and 

advancement;  comments 

due  by  8-21-98;  published 

6-22-98 
No-cost  value  engineering 

change  proposals; 

comments  due  by  8-21- 

98;  published  6-22-98 

OFFICE  OF  MANAGEMENT 
AND  BUDGET 

Management  and  Budget 
Office 

Prompt  Payment  Act; 
implementation: 
Prompt  payment  procedures; 

revision  and  replacement 

of  Circular  A-125; 

comments  due  by  8-17- 

98;  published  6-17-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Acquisition  regulations: 


Health  tienefits,  Federal 
employees — 
Improving  carrier 
performance; 
conforming  changes; 
comments  due  by  8-17- 
98;  published  7-16-98 
Retirement 
Federal  Emptoyees 
Retirement  System^ 
Open  Enrollment  Act; 
implementation: 
comments  due  by  8-17- 
98;  published  6-18-98 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Breast  cancer  research 
semi-postal  stamp;  terms 
arxj  corxlitkxn  for  use 
and  determifUitkyi  of 
value;  corrwnerrts  due  l>y 
8-17-98;  published  7-16- 
98 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Practice  and  procedure: 
Improper  professkxiat 
conduct  starxjards; 
comments  due  by  8-20- 
98;  published  7-21-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Hudson  River,  NY;  safety 
zone;  comments  due  by 
8-19-98;  published  5-21- 
98 
San  Juan  Hartxxjr,  PR; 
regulated  navigation  area; 
comments  due  by  8-17- 
98;  published  6-18-98 
Regattas  arxJ  marine  parades: 
Eighth  Coast  Guard  District 
Annual  Marine  Events; 
comments  due  tjy  8-17- 
98;  published  6-16-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworttuness  directives: 
Airtxjs;  comments  due  by  8- 

17-98;  published  7-16-98 
AlliedSignal,  Inc.;  comments 

due  by  8-18-98;  put}lished 

6-19-98 
Boeing;  comments  due  by 

8-17-98;  published  6-18- 

98 
Cessna;  comments  due  by 

8-18-98;  published  6-26- 

98 
Domier;  comments  due  by 

8-21-98;  published  7-22- 

98 
Mooney  Aircraft  Corp.; 

comments  due  by  8-21- 

98;  published  6-17-98 
Pratt  &  Whitney;  comrT>ents 

due  by  8-17-98;  putdished 

6-18-98 


Saab;  comments  due  by  8- 
17-98;  published  7-16-98 

Short  Brothers;  commerrts 
due  by  8-18-98;  published 
7-24-98 

SOCATA-Group 
Aerospatiale;  commerrts 
due  by  8-20-98;  published 
7-16-98 
Class  E  airspace;  comments 

due  by  8-21-98;  published 

7-22-98 

TRANSPORTATION 

DEPARTMENT 

Federal  Highway 

Administration 

Motor  carrier  safety  standards: 
Commercial  motor  vehcte 
rriartcing;  comments  due 
by  8-17-98;  published  6- 
16-98 
Waivers,  exemptkxn,  and 
pik)t  pro-ams;  meeting; 
comments  due  by  8-20- 
98;  published  7-29-98 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
putjlic  t)ills  from  the  current 
session  of  Congress  wtuch 
have  t>ecome  Federal  laws.  It 
may  be  used  in  con^unctnn 
with  "PLUS"  (Public  Laws 
Update  Servrce)  on  202-523- 
6641.  This  list  is  also 
availatile  online  at  http:// 
wvMv.rura.gov/fedreg. 

TY\e  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (irxlivkluai 
pamphlet)  form  from  the 
Superinterxlent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington.  DC  20402 
(phone,  202-512-1808).  The 
text  wW  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  httpJI 
www.access.gpo.gov/su_docs/. 
Some  laws  may  rxjt  yet  be 
availatile. 

H.R.  765/P.L  105-229 

To  ensure  maintenarice  of  a 
herd  of  wild  horses  in  Cape 
Lookout  Natk>nal  Seashore. 
(Aug.  13,  1998;  112  Stat. 
1517) 

H.R.  872/P.L.  105-230 
Biomaterials  Access 
Assurance  Act  o(  1998  (Aug. 
13,  1998;  112  StaL  1519) 

S.  1759/P.L  105-231 

To  grant  a  Federal  charter  to 
tne  American  Gl  Forum  of  the 
United  States.  (Aug.  13,  1998; 
112  Stat.  1530) 

S.  ISOaP.L.  105-232 

To  designate  the  Federal 
txjikjing  and  United  States 


VI 
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courthouse  located  at  85 
Marconi  Boulevard  in 
Columbus,  Ohio,  as  the 
"Joseph  P.  Kinneary  United 
States  Courthouse".  (Aug.  13. 
1998;  112  Stat.  1534) 
S.  2143/P.L.  105-233 
To  amend  chapter  45  of  title 
28,  United  States  Code,  to 
authorize  the  Administrative 
Assistant  to  the  Chief  Justice 
to  accept  voluntary  services. 


and  for  other  purposes.  (Aug. 
13,  1998;  112  Stat.  1535) 
Last  List  August  14,  1998 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  IS  a  free  electronic  mail 
notification  service  of  newly 


enacted  public  laws.  To 
subscribe,  send  E-mail  to 
listproc@lucky.fed.gov  with 
the  text  message; 

6ubscrit)e  PUBLAWS-L  Your 
Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 


to  specific  inquiries  sent  to 
this  address. 
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CFR  CHECKLIST 


TlUe 


Stock  Number 


Prfca       Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 
Office's  GPO  Access  Service  at  http7/www.access.gpo.gov/nara/cfr/ 
index.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 
The  annua!  rate  for  subscription  to  all  revised  paper  volumes  is 
$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superinterxlent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371964,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittarK^  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  51 2-2250. 
Title  Stock  Number  Prtce       Revlston  Date 


1,  2  (2  Resereed) (869-034-00001-1) 

3  (1997  Compilation 
end  Ports  100  and 
101) 


5.00      sjan.  1.  1998 


(869-034-00002-9) 19.00 

7.00 

35.00 
26.00 


4  (869-034-00003-7) 

5  Parts: 

1-699  (869-034-00004-5) 

700-1199 (869-034-00005-3) 

1200-End,  6  (6 
Resented) (869-034-00006-1) 

7  Parts: 

1-26  (869-034-00007-0) 

27-52  (869-034-00008-8) 

53-209 (869-034-00009-6) 

210-299 (869-034-00010-0) 

300-399 (869-034-00011-8) 

400-699  (86WJ34-00012-6) 

700-899 (869-034-00013-4) 

900-999 (869-034-00014-2) 

1000-1199  (869-034-00015-1) 

1200-1599  (869-034-00016-9) 

1600-1899  (869-034-00017-7) 

1900-1939  (869-034-000 18-5) 

1940-1949  (869-034-00019-3) 

1950-1999  (869-034-00020-7) 

2000-End (869-034-00021-5)  , 

8  (869-034-00022-3)  , 

9  Parts: 

1-199  (869-034-00023-1)  , 

200-£nd  (869-034-00024-0)  . 

10  Parts: 

0-50  (869-034-00025-^)  . 

51-199 (869-034-00026-6)  . 

200-499 (869-034-00027^)  . 

500-£nd  (869-034-00028-2)  . 

11  (869-034-00029-1)  . 

12  Parts: 

1-199  (869-034-00030-4)  . 

200-219 (869-034-00031-2)  . 

220-299 (869-034-00032-1)  . 

300-499 (869-034-00033-9)  . 

500-599 (869-034-00034-7)  . 

600-End  (869-034-00035-5)  . 

13  (869-034-00036-3)  . 


'  Jon.  1,  1998 
sjon.  1,  1998 

Jan.  1,  1998 
Jon.  1.  1998 


39.00        Jan.  1,  1998 


24.00 
30.00 
20.00 
44.00 
24.00 
33.00 
30.00 
39.00 
44.00 
34.00 
58.00 
18.00 
33.00 
40.00 
24.00 


Jan.  1,  1998 
Jon.  1,  1998 
Jan.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jan.  1,  1998 
Jon.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 


33.00    Jan.  1,  1998 


40.00 
33.00 

39.00 
32.00 
31.00 
43.00 


Jan.  1,  1998 
Jon.  1,  1998 

Jan.  1,  1998 
Jan.  1,  1998 
Jon.  1,  1998 
Jan.  1,  1998 


19.00   Jan.  1,  1998 


17.00 
21.00 
39.00 
23.00 
24.00 
44.00 


Jan.  1,  1998 
Jan.  1,  1998 
Jon.  1,  1998 
Jan.  1,  1998 


Jan.  1, 
Jan.  1, 


1998 
1998 


14  Parts: 

1-59  (869-034-00037-1) 

60-139 (869-034-00038-0)  , 

140-199  (869-034-00039-8) 

200-1199  (869-034-00040-1) 

1200-End (869-034-00041-0) 

15  Parts: 

0-299  (869-034-00042-8) 

300-799  (869-034-00043-6) 

800-£nd  (869-034-00044-4) 

16  Parts: 

0-999  (869-034-00045-2) 

1000-End (669-034-00046- 1) 

17  Parts: 

1-199  (869-034-00048-7) 

200-239 (869-034-00049-5) 

240-£nd  (869-034-00050-9) 

18  Parts: 

1-399  (869-034-00051-7) 

40O-End  (869-034-00052-5) 

19  Parts: 

1-140  (869-034-00053-3) 

141-199  (869-034-00054-1) 

200-£nd  (869-034-00055-0) 

20  Parts: 

•1-399  (869-034-00056-6) 

400-199  (869-034-00057-6) 

500-£nd  (869-034-00058^) 

21  Parts: 

1-99  (869-034-00059-2) 

100-169  (869-034-00060-6) 

170-199 (869-034-00061-4) 

200-299 (869-034-00062-2) 

300-499 (869-034-00063-1) 

500-599  (869-034-00064-9) 

600-799  (869-034-00065-7) 

800-1299  (869-034-00066-5) 

1300-End (869-034-00067-3) 


47,00 
40.00 
16.00 
29.00 
23.00 

22.00 
33.00 
23.00 

30.00 
33.00 

27.00 
32.00 
40,00 

45,00 
13.00 

34,00 
33,00 
15,00 

29.00 
28,00 
44.00 

21.00 
27.00 
28.00 

9,00 
50.00 
28.00 

9.00 
32.00 
12.00 


22  Parts: 

1-299  (869-034-00066-1)  41.00 

300-£nd  (869-034-00069-0) 31.00 


23  (869-034-00070-3) 

24  Parts: 

0-199  (869-034-00071-1) 

200-499  (869-034-00072-0) 

500-ii99 (869-034-00073-8) 

700-1699  (869-034-00074-6) 

1700-End (869-O34-00075-4) 

25  (869-034-00076-2) 


25.00 

32,00 
28.00 
17,00 
45,00 
17.00 

42.00 


26  Parts: 

§§1.0-1-1.60  (869-034-00077-1) 26.00 

§§1.61-1.169 (869-034-00078-9)  48,00 

§§  1.170-1.300 (869-034-00079-7) 31.00 

§§1.301-1.400 (869-034-00080-1) 23.00 

§§  1.401-1.440  (869-034-00081-9)  39.00 

§§1.441-1.500  (869-034-00082-7)  29.00 

§§1.501-1.640  (869-034-00083-5)  27.00 

§§  1.641-1.850  (869-034-00084-3)  32,00 

§§  1,851-1,907  (869-034-00085-1) 36,00 

§§  1.908-1.1000  (869-034-00086-0)  35,00 

§§1.1001-1.1400  (869-034-00087-8) 38.00 

•§§  1.1401-End  (869-034-00088-6) 51,00 

36,00 
25,00 
16,00 
19.00 
34,00 
TCOO 
900 


23.00        Jon.  1,  1998 


2-29  (869-034-00089-4) 

30-39  (869-034-00090-8) 

40-49  (869-034-0009 1-«) 

50-299 (869-034-00092-4) 

300-499  (869-034-00093-2) 

500-599 (869-034-00094-1) 

600-End  (869-034-00095-9) 

27  Parts: 
•1-199 


Jon,  1 
Jan,  1 
Jon,  1 
Jan.  1 
Jon.  t 


1998 
1998 
1998 
1998 
1998 


Jon.  1,  1998 
Jon.  1.  1998 
Jan.  1.  1998 


Jan. 
Jon 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 


Apr 
Apr 
Apr 
Apr 
Apr 

Apr 


1998 
1998 


Apr  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr,  1,  1998 
Apr  1,  1998 

Apr.  1.  1998 
Apr.  1,  1998 
Apr,  1.  1998 

Apr.  1,  1998 
Apr  1,  1998 
Apr.  1,  1998 


1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 


Apr,  1,  1998 
Apr,  1.  1998 

Apr   1.  1998 


1,  1998 
1.  1998 
1.  1998 
1,  1998 
1.  1998 

1,  1998 


Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1.  1998 
Apr,  1,  1998 
Apr,  1,  1998 
Apr,  1.  1998 
Apr,  1,  1998 
Apr,  1,  1998 
Apr,  1.  1998 
Apr,  1.  1998 
Apr,  1,  1998 
Apr,  1,  1998 
Apr,  1.  1998 
Apr.  1,  1998 
Apr.  1.  1998 
Apr.  1.  1998 
Apr.  1,  1998 
Apr,  1,  1998 
Apr,  1,  1998 


(869-034-00096-7) 49.00    Apr,  1,  1998 
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Title 


Stock  NumtMr 


Price 


200-End  (869-034-00097-5) 17.00 

28  Parts: 

1-42  (869-O32-0009&-1)  .. 

43-end  (869-032-00099-9)  .. 


36  00 
30  00 

29  Parts: 

0-99  (869-032-00100-5)  27.00 

100-499 (869-032-00101-4) 12.00 

500-899 (869-032-00102-2)  41.00 

900-1899  (869-032-00 103-1) 21.00 

1900-1910  (§§1900  to 

1910.999)  (869-032-00104-9)  .. 

1910  (§§1910.1000  to 

end)  (869-032-00  lOS-7)  .. 

1911-1925  (869-032-00106-5) 19.00 

1926  (869-032-00107-3)  31.00 

1927-End (869-032-00 108-1) 40.00 

30  Parts: 

1-199  (869-032-00109-0)  .. 

200-699  (869-032-00110-3)  .. 

700-End   (869-032-00111-1)  .. 


29.00 


33.00 
28.00 
32.00 

31  Parts: 

0-199  (869-032-00112-0)  20.00 

200-End  (869-032-00113-8) 42.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19  00 

1-39,  Vol.  Ill 18.00 

1-190  (869-032-00114-6) 42.00 

191-399  (869-032-00115-4)  51.00 

400-^29 (869-032-001 16-2) 33.00 

630-699 (869-032-001 17-1)  22.00 

700-799  (869-032-001 18-9)  28,00 

800-End  (869-032-00119-7) 27.00 

33  Parts: 

1-124  (869-032-00120-1)  .. 

125-199  (869-032-00121-9)  .. 

200-End  (869-032-00122-7)  .. 

34  Parts: 

1-299  (869-032-00123-5)  .. 

300-399  (869-032-00124-3)  .. 

400-End  (869-032-00125-1)  .. 


27.00 
36.00 
31.00 

28.00 
27.00 
44.00 

35  (869-032-00126-0) 15.00 

36  Parts 

1-199  (869-032-00127-8)  .. 

200-299 (869-032-00128-6)  .. 

300-End   (869-032-00129-4)  .. 

37  (869-032-00 130-8)  .. 

38  Parts: 

0-17  (869-032-00131-6)  .. 

18-End  (869-032-00132-4)  .. 

39  (869-032-00133-2)  .. 


20.00 
21.00 
34.00 

27.00 


34.00 
38.00 

23.00 
40  Parts: 

1-49  (869-032-00134-1) 31.00 

50-51   (869-032-00135-9) 23.00 

52  (5201-52.1018)  (869-032-00136-7)  27  00 

52  (52.1019-End)  (869-032-00137-5)  32.00 

5:^59  (869-032-00138-3) 14.00 

60  (869-032-00139-1)  52.00 

61-62  (869-032-00140-5)  19.00 

57.00 
35.00 
32.00 
50.00 
40.00 
35.00 
32.00 
22.00 
29.00 
24.00 


63-71    (869-032-00141-3) 

72-80  (869-032-00142-1) 

81-85  (869-032-00 143-C) 

86  (869-032-00144-8) 

87-135  (869-032-00145-6) 

136-149 (869-032-00146-4) 

150-189 (869-032-00147-2) 

190-259  (869-032-00148-1)  , 

260-265 (869-032-00149-9)  . 

266-299 (869-032-00150-2)  . 


Revision  Date 

*Apf.  1,  1997 


July  1, 
July  1, 


1997 
1997 


July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 


43.00         July  1,  1997 


1997 
1997 
1997 


July  1, 

July  1, 

July  1, 

July  1,  1997 

July  1,  1997 

July  1,  1997 

July  1.  1997 


July  1. 

July  1, 

2  July  1, 

2  July  1, 

2  July  1, 

July  1, 

July  1, 


1997 
1997 

1984 
1984 
1984 
1997 
1997 


July  1.  1997 


July  1, 
July  1, 


1997 
1997 


July  1,  1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 

July  1,  1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 

July  1,  1997 

July  1,  1997 
July  1,  1997 

July  1,  1997 


July  1 

July  1 

July  1 

July  1 
July 

July  1 

July  1 

July  1 

July  1 

July  1 
July 
July 
July 


1997 
1997 
1997 
1997 
1,  1997 
1997 
1997 
1997 
1997 
1997 
997 
1997 
1997 


1,  1^ 


1 

July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 


Title 


Stock  Number 


300-399 (869-032-00151-1) 

400-424  (869-032-00152-9) 

425-699  (869-032-00153-7) 

700-789 (869-032-00154-5) 

790-End  (869-032-00155-3) 

41  Chapters: 

1,  1-1  to  1-10 


27.00 
33.00 
40.00 
38.00 
19.00 

13.00 
),  1-1 1  to  Appendix,  2  (2  Reserved) 13,00 


14.00 
6.00 
4.50 

13.00 
9.50 


3-6 

7  

8  

9  

10-17 

18,  Vol.  I,  Ports  1-5  13  00 

18,  Vol.  II,  Ports  6-19 13  00 

18,  Vol.  Ill,  Parts  20-52  13  00 

19-100  13.00 

1-100  (869-032-00156-1) 14.00 

101  (869-032-00157-0) 36.00 

102-200 (869-032-00158-8) 17.00 

201-End (869-032-00159-6) 15.00 

42  Parts: 

1-399  (869-032-00 160-0) 

400-429 (869-032-00161-8) 

430-End  (869-032-00162-6) 


Price       Revision  Date 

July  1,  1997 
sjuly  1,  1996 
July  1,  1997 
July  1,  1997 
July  1,  1997 

^July  1,  1984 

3July  1,  1984 

3  July  1,  1984 

J  July  1,1984 

iJuly  I,  1984 

sjuly  1,  1984 

iJuly  1,  1984 

^July  1,  1984 

^July  1,  1984 

^July  1,  1984 

3July  1,  1984 

July  1,  1997 

July  1,  1997 

July  1,  1997 

July  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 


32.00 
35.00 
50.00 

31.00 
50.00 


43  Parts: 

1-999  (869-032-00163-4)  . 

1000-end  (869-032-00164-2)  . 

44  (869-032-00165-1)  . 

45  Parts: 

1-199  (869-032-00166-9) 30.00 

200-499 (869-032-00167-7) 18.00 

500-1 199  (869-032-00168-5) 29.00 

1200-End (86W)32-00 169-3) 39.00 

46  Parts: 

1-40  (869-032-00170-7) 26.00 

41-69  (869-032-00171-5) 22.00 

70-89  (869-032-00172-3) 11.00 

90-139 (869-032-00173-1) 27.00 

140-155 (869-032-00174-0) 15.00 

156-165 (869-032-00175-8) 20.00 

166-199 (86W)32-00 176-6) 26.00 

200-499 (869-032-00177-4) 21.00 

500-End  (869-032-00178-2) 17.00 

47  Parts: 

0-19  (869-032-0017^1)  .. 

20-39  (869-032-00180-4)  .. 

40-69  (869-032-00181-2)  .. 

70-79  (869-032-00182-1)  .. 

80-End  (869-032-00183-9)  .. 


34.00 
27.00 
23.00 
33.00 
43.00 

48  Chapters: 

1  (Ports  1-51)  (869-032-00184-7) 53.00 

1  (Parts  52-99)  (869-032-00185-5) 29.00 

2  (Ports  201-299)  (869-032-00186-3) 3500 

3-6  (869-032-00187-1) 29.00 

7-14  (869-032-00188-0) 32.00 

15-28  (869-032-00189-8) 33.00 

29-End  (869-032-00190-1) 25.00 

49  Parts: 

1-99  (869-032-00191-0) 31.00 

10O-185 (869-032-00192-8) 50.00 

186-199 (869-032-00193-6) 1 1.00 

20O-399 (869-032-00194-4) 43.00 

400-999 (869-032-00195-2) 49.00 

1000-1199  (869-032-00196-1) 19.00 

1200-End (869-032-00197-9) 14.00 

50  Parts: 

1-199  (869-032-00198-7)  .. 

200-599 (869-032-00199-5)  .. 

600-End (869-032-00200-2)  .. 

CFC  Index  and  Findings 
Aids (869-034-00049-6)  .. 


41,00 
22.00 
29.00 


46.00 


Oct.  1, 
Oct.  1, 


1997 
1997 


31,00        Oct.  1,  1997 


Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 


1997 
1997 


Oct.  1, 
Oct.  1, 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1.  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 


Jon.  1,  1998 


Title  Stock  Numt>er  Price       Revision  Data 

Complete  1998  CFR  set 951.00  1998 

Microfiche  CFR  Edition: 

Subscription  (moiled  OS  issued)  247.00  1998 

Individual  copies 1.00  1998 

Complete  set  (one-tinne  moiling)  247.00  1997 

Corrplete  set  (one-time  moiling)  264.00  1996 

'  Because  Title  3  is  on  annual  compilation,  this  volume  and  all  previous  volumes 
sJvxild  be  retained  as  a  perntKrent  reference  source. 

'The  July  1,  1985  edition  o«  32  CFR  Ports  1-189  contans  a  note  only  foe 
Parts  1-39  inclusive.  For  tt>e  fuH  text  01  the  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  oJ  July  1,  1984,  containing 
those  ports. 

>The  July  1,  1985  edition  o<  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  fu«  text  o«  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  01  July  1, 
1984  containing  those  ctiopters 

'No  amerxjments  to  this  voturrw  were  promulgated  during  the  period  July 
1,  1996  to  June  30,  1997.  The  volume  issued  July  1,  1996,  should  be  retaned. 

'  No  amendments  to  this  votunte  were  pronnulgated  during  ttie  period  Jonucvy 
1,  1997  through  December  31,  1997.  The  CFR  volume  issued  as  01  January 
1,1997  should  be  retained. 

*No  amendments  to  this  volume  were  pionrxilgated  during  the  period  April 
1,  1997,  through  Apri  1,  1998.  The  CFR  volume  issued  as  o(  April  1,  1997, 
should  be  retained. 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compilation  of 

Presidential 
Documents 


>Hi;"'     \ 


W/J 


^•..o^" 


Mofiday.  January   l.t.    T-W? 
Vuluim'  .1.1 — .NuiiJmt  "J 
l-aKiit  7-tU 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  anrK)urx»ments.  It  corrtains  the 
fuH  text  of  the  Presidenf  s  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nomir>ations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presklential  activities  and 
White  House  anrxHincements. 
Indexes  are  put>lished  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


OrIw  Prooaning  Coda: 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order. 
It's  Easy! 


i^^:^ 


M54 


I I    YES,  please  enter 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

one  year  subscriptions  for  the  Weekly  CompiiatioB  of  Prcsideatial  DocumcBts  (PD)  so  I 

□    $80.00  Regular  Mail 


can  keep  up  to  date  on  Presidential  activities. 

□   $137.00  First  Class  Mai 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


For  privacy,  check  box  below: 

Q  Do  not  make  ray  name  available  to  other  mailers 

Check  method  of  payaeat: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        [    |    |    |    |    "PT 

□  VISA  □  MasterCard    |      |     |      |    1  (expiration) 


-D 


(City.  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  t/9j 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Dociunents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


m 


Revised 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  tihe  Federal  Register  — 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanatiori 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  processing  code: 

*6173 

I J  YIjS,  please  send  me  the  following: 


VISA 


Charge  your  order,  '^fgg^ 

It's  Easy!  ^PP^il 
To  fax  vour  orders  (202) -512 -2250 


copies  of  The  Federal  Register  -  What  it  is  and  How  To  Use  it,  at  $7.00  per  copy  Stocl(  No  069-000-00044-4 


The  total  cost  of  my  order  is  $ .  International  customers  please  add  25*^.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account  i ._ 

I I  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Please  type  or  print) 


"I 1 ^ 

1    !    I 


1 

1           1           L           ; 

"redit  card 

expiration 

datel 

Thank 

1 

i  (t 

! 

you  for 

vour  oruer: 

(Purchase  Order  No. ) 

YES     NO 

May  we  make  your  name/address  available  to  other  mailers?  I I    I I 


(Authonzing  Signature)  'R^ 

Mail  To:     New  Orders.  Superintendent  of  Documenti 
P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  m  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Ckxle  of 
Federal  Regulations  to  amendatory 
actions  published  In  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  corrected. 
827  per  year. 

Federal  Register  Index 

The  Index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$25  per  year 


A  iinamg  aiO  s   '<  luiied  m  each  publication  which  lists 
federal  Regizie-  page  numbers  with  the  dale  o/  publication 

'^  'he  f-eae'i-  i^egiste' 
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Reconciliation  prototype.  44303-44305 
Trade  name  recordation  applications: 

Ronson  Consumer  Products  Corp..  44305-44306 

Ronson  Corp.,  44306 

Defense  Department 

See  Armv  Department 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities- 
Submission  for  OMB  review;  comment  request.  44239- 
44246 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Applied  Science  Labs,  44276-44277 
Blakely.  G.  Wayman.  |r.,  M.D..  44277-44278 
Matthews.  Merritt.  M.D..  44278—44283 
North  Pacific  Trading  Co..  44283 
Septer,  Michael  ]..  D.O..  44283-44284 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Chic  by  HIS.,  44286 

Donnkenny  Apparel  et  a)..  44286-44287 

Gentex  International  et  al..  44287-44288 

OXY  USA.  Inc.,  44288 
NAFTA  transitional  adjustment  assistance: 

Chic  by  H.I. S..  44288 

Employment  Standards  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request.  44288-44290 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
See  Western  Area  Power  Administration 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 

Petroleum  refineries,  44135-44143 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Cahfornia,  44132^4135 
Air  quality  planning  purposes;  designation  of  areas: 

Kentucky,  44143-44146 
Hazardous  waste  program  authorizations: 

Delaware,  44152-44160 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw- 
agricultural  commodities: 

Triasulfuron,  44146-44152 
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Reporting  and  recordkeeping  requirements.  44131-44132 
Water  programs: 

Pollutants  analvsis  test  procedures:  guidelines — 
2.4-Dinitrophenol;  C^FK  correction,  44146 
PROPOSED  RULES 

Air  quality  implementaticjn  plans:  approval  and 
promulgation:  various  States; 
.Alaska,  44208-44211 
California,  44211-44214 
Louisiana,  44192-44208 
Air  quality  planning  purposes;  designation  of  areas: 

Kentucky,  44214 
Drinking  water; 

.National  primary  drinking  water  regulations — 
Lead  and  copper,  44214-44218 
Hazardous  waste  program  authorizations; 

Delaware,  44218 
Superfund  program: 

National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  44218-44220 
NOTICES 
.■\gency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  44251- 
44252 
Committees;  establishment,  renewal,  termination,  etc.: 
National  Environmental  Education  Advisory  Council, 
44252-44253 
Nieetings: 

Clean  Air  Act  Advisory  Committee,  44253-44254 
Industrial  Combustion  Coordinated  Rulemaking  Federal 
Advisory  Committee.  44254-44255 
Water  pollution  control: 

Marine  sanitation  device  standard,  petitions — 
Massachusetts,  44255 
Water  quality  criteria: 

Ambient  water  quality  criteria — 

Ammonia  in  fresh  water,  document  availability,  44256- 
44258 

Farm  Credit  Administration 

PROPOSED  RULES 

Farm  credit  system: 

Federal  regulatory  review,  44176-44177 

Federal  Aviation  Administration 

RULES 

Class  E  airspace,  44124-44129 

Standard  instrument  approach  procedures,  44129-44131 

NOTICES 

Exemption  petitions;  summary  and  disposition:  correction, 
44309 

Passenger  facility  charges;  applications,  etc.: 
Hector  International  Airport,  ND,  44300 
Rhinelander-Oneida  County  Airport,  WI,  44300-44301 
Savannah  International  .\irport,  GA,  44301 

Federal  Communications  Commission 

RULES 

Public  information  and  inspection  of  records;  treatment  of 

confidential  information,  44161-44170 
Radio  stations;  table  of  assignments: 

Texas,  44170 
PROPOSED  RULES 
Common  carrier  services: 

Automated  reporting  management  information  system; 
reporting  requirements;  biennial  regulatory  review, 
44220-44224 


International  settlements  policy  and  associated  filing 
requirements;  biennial  regulatory  review,  44224- 
44229 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  44258- 
44259 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Florida  Gas  Transmission  Co.,  44248 

Koch  Gateway  Pipeline  Co.,  44248-44249 

Mississippi  River  Transmission  Corp.,  44249 

Northern  Natural  Gas  Co.,  44249 

Southern  California  Edison  Co.  et  al.;  correction,  44309 

TCP  Gathering  Co.,  44249-44250 

Transcontinental  Gas  Pipe  Line  Corp.,  44250 

Federal  Maritime  Commission 

NOTICES 

China;  shipping  restrictions,  requirements,  and  practices; 
comment  request,  44259—44262 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 

Union  Pacific  Railroad  Co.,  44301-44302 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  44262 
Meetings;  Sunshine  Act,  44262 

Federal  Trade  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  44262- 
44263 

Federal  Transit  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Transit  programs;  changes  and  final  funding  levels  (1998 
FY),  44357-44358 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Migratory  bird  permits: 
Falconry  standards — 
Vermont  and  West  Virginia,  44229-44231 

Food  and  Drug  Administration 

PROPOSED  RULES 

Medical  devices: 

Class  III  preamendment  device;  lung  water  monitor, 
powered  vaginal  muscle  stimulator  for  therapeutic 
use.  and  stairclimbing  wheelchair,  44177-44181 

Food  Safety  and  Inspection  Service 

NOTICES 

Meat  and  poultry  inspection: 

E.  coli  in  beef  and  ground  beefr  risk  assessment;  meeting, 
44232 
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Forest  Service 

NOTICES 

Environmental  statements:  notice  of  intent: 

Kootenai  National  Forest,  MT:  correction.  44232—44233 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities — 

Submission  for  OMB  review;  comment  request,  44239- 
44246 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 

Health  Care  Financing  Administration 

NOTICES 

Reporting  and  recordkeeping  requirements.  44265^4266 

Housing  and  Urban  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 

Single  family  mortgagee's  origination  approval  agreement; 
termination,  44359-44361 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  44269- 
44270 
Reporting  and  recordkeeping  requirements,  44270 

interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

PROPOSED  RULES 
Income  taxes: 

S  corporations;  pass  through  of  items  to  shareholders, 
44181-44191 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  44276 

Justice  Department 

See  Drug  Enforcement  Administration 

See  Justice  Programs  Office 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 

See  National  Institute  of  Justice 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  44284- 
44285 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 
Meetings: 
Coalition  for  Juvenile  Justice.  44285 

Labor  Department 

See  Employment  and  Training  Administration 


See  Employment  Standards  Administration 
See  Mine  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Resource  management  plans,  etc.: 

Pocatello  Resource  Area,  ID,  44270^4271 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  44271-44272 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 

Primrose  Coal  Co.  et  al..  44291—44292 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 

Construction  contract  partnering.  44170-44171 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 

Submission  for  OMB  review-;  comment  request.  44239- 
44246 

National  Archives  and  Records  Administration 

NOTICES 
Meetings: 

Electronic  Records  Work  Croup.  44292-44293 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards; 

Temporary  exemption  applications;  confidential  business 
information  submission  procedures.  44171-44173 
NOTICES 
Motor  vehicle  safety  standards;  exemption,  petitions,  etc.: 

Shelby  American,  Inc..  44302 

National  institute  of  Justice 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Communicating  research  findings;  communication 

strategies  and  products;  assessment.  44285-44286 
Vehicle  stopping  electromagnetic  prototype  devices 

evaluation;  Phase  III — engineering  field  test.  44286 

National  institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute,  44266-44267 
National  Institute  of  Child  Health  and  Human 

Development,  44267-44268 
National  Institute  on  Alcohol  Abuse  and  Alcoholism. 

44267 
National  Institute  on  Drug  Abuse,  44268 
National  Library  of  Medicine,  44268 
Scientific  Review  Center  Advisory  Committee,  44269 
Warren  Grant  Magnuson  Clinical  Center  Board  of 

Governors,  44269 
Warren  Grant  Magnuson  Clinical  Center  Scientific 

Counselors  Board,  44269 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Tuna,  Atlantic  bluefin  fisheries.  44173-44174 
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PROPOSED  RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 

New  England  Fishery  Management  Council;  meetings, 
44231 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  44234-44235 
Submission  for  OMB  review;  comment  request,  44235- 
44236 
Environmental  statements;  availability,  etc.: 
Grand  Bay  National  Estuarine  Research  Reserve,  MS, 
44236-44237 
Grants  and  cooperative  agreements;  availability,  etc.: 
Coastal  ocean  program;  general  grant  administration 
terms  and  conditions,  44237-44239 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Gettysburg  National  Military  Park,  PA,  44272^4273 

Santa  Rosa  Island,  Channel  Islands  National  Park,  CA, 
44273 
Environmental  statements;  notice  of  intent: 

Hampton  National  Historic  Site.  MD,  44274 
National  Register  of  Historic  Places: 

Pending  nominations,  44274 
Telecommunications  Act  of  1996;  implementation: 

Telecommunications  antenna  sites  in  NPS  units;  siting 
guidance  and  procedures,  44274—44276 


Rural  Utilities  Service 

PROPOSED  RULES 

Telephone  loans: 

Post-loan  policies  and  procedures;  loan  contract  and 
mortgage  documentation  reform  initiative,  44175 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Philadelphia  Stock  Exchange,  Inc.,  44298-44299 
Applications,  hearings,  determinations,  etc.: 

American  General  Series  Portfolio  Co.  2  et  al.,  44295- 
44297 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  44299-44300 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Mississippi,  44192 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Union  Pacific  Railroad  Co.  et  al.,  44302^4303 

Webb,  Richard  B.,  et  al.,  44303 


Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act,  44294-44295 
Applications,  bearings,  determinations,  etc.: 

Cintichem,  Inc.,  44293-44294 

RMI  Titanium  Co..  44294 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  44295 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act,  44295 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 

Hazardous  materials: 
Hazardous  materials  transportation — 

Harmonization  with  UN  recommendations, 

International  Maritime  Dangerous  Goods  Code,  and 
International  Civil  Aviation  Organization's 
technical  instructions,  44311^4344 

Rural  Telephone  Bank 

PROPOSED  RULES 
Loan  policies: 
Telecommunications  loan  program;  loan  contract  and 
mortgage  documentation  reform  initiative,  44175 


Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  44306- 
44308 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

See  Federal  Transit  Administr  ''  ^n 

See  National  Highway  Traffic  Saiety  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Customs  Service 

See  Internal  Revenue  Service 

See  Thrift  Supervision  Office    * 

Western  Area  Power  Administration 

NOTICES 

Power  rate  adjustments: 

Loveland  Area  Projects,  CO,  44250—44251 
Pick-Sloan  Missouri  Basin  Program;  Eastern  Division, 
44251 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Transportation,  Research  and  Special 
Programs  Administration,  44311-44344 

Part  III 

Department  of  Transportation,  Coast  Guard,  44345-44356 


PartlV 

Department  of  Transportation,  Federal  Transit 
Administration,  44357-44358 

PartV 

Department  of  Housing  and  Urban  Development.  44359- 
44361 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFR  Part  94 
[Docket  No.  98-002-2] 

Change  in  Disease  Status  of  Great 
Britain  Because  of  Exotic  Newcastle 
Disease 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 


SUMMARY:  We  are  recognizing  Great 
Britain  as  free  of  e.xotic  Newcastle 
disease  (END).  This  action  is  based  on 
information  received  from  Great 
Britain's  Ministry  of  Agriculture, 
Fisheries,  and  Food,  and  is  in 
accordance  with  standards  set  by  the 
Office  International  des  Epizooties  for 
recognizing  a  country  as  free  of  END. 
This  action  will  relieve  restrictions  on 
the  importation  of  carcasses,  or  parts  or 
products  of  carcasses,  of  poultry,  game 
birds,  or  other  birds  from  GreatBritain. 
It  will  relieve  the  END-spccific 
restrictions  on  the  importation  of  eggs 
(other  than  hatching  eggs)  laid  by 
poultry,  game  birds,  or  other  birds  from 
Great  Britain.  This  action  will  also 
relieve  the  quarantine  requirements  for 
poultry  hatching  eggs  imported  from 
Great  Britain. 

EFFECTIVE  DATE:  September  2,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Cougill,  Staff  Veterinarian. 
Products  Program,  National  Center  for 
Import  and  Export,  VS,  APHIS.  4700 
River  Road  Unit  40.  Riverdale,  MD 
20737-1231,  (301)  734-3399;  or  e-mail: 
john.w.cougill@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  into  the  United 


States  of  specified  animals  and  animal 
products  in  order  to  prevent  the 
introduction  of  various  animal  diseases. 
mcluding  exotic  Newcastle  disease 
(END),  into  the  United  States.  END  is  a 
contagious,  infectious,  and 
communicable  disease  of  birds  and 
poultrv. 

On  April  21.  1998.  we  published  in 
the  Federal  Register  (63  FR  19667- 
-     19668.  Docket  .\o.  98-002-1)  a  proposal 
to  recognize  Great  Britain  as  free  of 
exotic  Newcastle  disease  (END),  The 
proposed  action  was  based  on 
information  received  from  Great 
Britain's  Ministry  of  .Agriculture. 
Fisheries,  and  Food,  and  standards  set 
by  the  Office  International  des 
Epizooties  (OlE)  for  recognizing  a 
country  as  free  of  E.ND.  Recognizing 
Great  Britain  as  free  of  END  would 
relieve  restrictions  on  the  importation  of 
carcasses,  or  parts  or  products  of 
carcasses,  of  poultry,  game  girds,  or 
other  birds  from  Great  Britain,  relieve 
the  END-specific  restrictions  on  the 
importation  of  eggs  (other  than  hatching 
eggs)  laid  by  poultry,  gam.e  birds,  or 
other  birds  from  Great  Britain,  and 
relieve  the  quarantine  requirements  for 
poultry  hatching  eggs  imported  from 
Great  Britain, 

We  solicited  c:omments  concerning 
our  proposal  for  60  days  ending  June  22. 
1998.  We  did  not  receive  anv  comments. 
Therefore,  for  the  reasons  given  in  the 
proposed  rule,  we  are  adopting  the 
proposed  rule  as  a  final  rule  without 
change. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and.  pursuant  to  the 
provisions  of  5  U.S.C.  553.  mav  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register, 
This  rule  relieves  certain  restrictions  on 
the  importation  into  the  United  States  of 
carcasses,  or  parts  or  products  of 
carcasses,  of  poultry,  game  birds,  or 
other  birds  from  Great  Bntain,  We  have 
determined  that  approximatelv  2  weeks 
are  needed  to  ensure  that  Animal  and 
Plant  Health  Inspection  Service 
personnel  at  ports  of  entry  receive 
official  notice  of  these  changes  in  the 
regulations.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
made  effective  15  days  after  publication 
in  the  Federal  Register. 
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Executive  Order  12866  and  Regu!ator\ 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  .Management  and  Budget, 

This  rule  will  recognize  Great  Britain 
as  free  of  END.  This  action  is  based  on 
information  received  from  Great 
Britain's  Ministry  of  .Agriculture, 
Fisheries,  and  Food  and  is  in 
accordance  with  OIE  standards  for 
recognizing  a  country  as  free  of  E.ND, 
This  rule  will  relieve  restrictions  on  the 
importation  of  carcasses,  or  parts  or 
products  of  carcasses,  of  poultrv,  game 
birds,  or  other  birds  from  GreatBritain. 
It  will  relieve  the  END-specific 
restrictions  on  the  importation  of  eggs 
(other  than  hatching  eggs)  laid  by 
poultry,  game  birds,  or  other  birds  from 
Great  Britain.  This  rule  will  also  relieve 
the  quarantine  requirements  for  poultry 
hatching  eggs  imported  from  Great 
Britain. 

The  United  States  imports  few  eggs. 
only  about  0,1  percent  of  U.S. 
production   The  United  States  is  a  very 
strong  net  exporter  of  poultry  products. 
with  imports  of  only  3.546  metric  tons 
and  exports  of  more  than  2  million 
metric  tons  in  1996  ("World  Trade 
Atlas."  June  1997).  More  than  99 
percent  of  U.S.  poultry  product  imports 
originate  in  Canada.  Prior  to  January  31. 
1997,  when  APHIS  removed  Great  ' 
Bntain  from  the  list  of  END-free  regions. 
U.S.  imports  of  poultry  products  from 
the  L'nited  Kingdom,  which  includes 
Great  Britain  and  Northern  Ireland, 
accounted  for  less  than  2  percent  of  the 
total  U.S.  imports  of  poultry  products,' 

U.S.  producers,  consumers,  and 
importers  of  poultry  products  mav  be 
potentially  affected  by  this  rule. 
However,  because  the  volume  of  poultry 
products  previously  imported  from  the 
l'nited  Kingdom  was  so  small  compared 
to  the  amount  produced  domesticallv. 
and  because  the  total  volume  of  overall 
poultry  product  imports  is  also  very 
small,  little  or  no  impact  on  consumer 
and  producer  prices  and  on  importers  is 
expected. 

Under  these  circumstances,  the 
.Administrator  of  the  Animil  and  Plant 
Health  Inspection  Service  has 


'  Trade  data  for  Great  Bntain  alone  was  not 
available. 
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determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantia!  number  of  small  entities. 

executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
ef  seq.]. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  94  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a.  ISOee.  101.  162, 
and  450;  19  U  S.C.  1306;  21  U  S.C.  111.  114a. 
134a,  134b,  134c.  134f.  136.  and  136a;  31 
U.S.C.  9701;  42  U.S.C.  4331  and  4332;  7  CFR 
2.22,  2.80.  and  371.2(d). 

§94.6    [Amended] 

2.  In  §94.6,  paragraph  (a)(2)  is 
amended  by  adding  the  words  "Great 
Britain  (England,  Scotland,  Wales,  and 
the  Isle  of  Man),"  immediately  after  the 
word  "Finland,". 

Done  in  Washington.  DC.  this  loth  day  of 
.■\ugust  1998. 

foan  M.  Amoldi, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Sen-ice. 
IFR  Doc.  98-22182  Filed  8-17-98;  8:45  ami 
BILLING  CODE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ACE-34] 

Amendment  to  Class  E  Airspace; 
Kearney,  NE 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  Class  E 
airspace  area  at  Kearney  Municipal 
Airport.  Kearney.  NE.  A  review  of  the 
Class  E  airspace  area  for  Kearney 
Municipal  Airport  indicates  it  does  not 
comply  with  the  criteria  for  700  feet 
Above  Ground  Level  (AGL)  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400. 2D.  The 
Class  E  airspace  has  been  enlarged  to 
conform  to  the  criteria  of  FAA  Order 
7400. 2D.  The  intended  effect  of  this  rule 
is  to  provide  additional  controlled  Class 
E  airspace  for  aircraft  operating  under 
Instrument  Flight  Rules  (IFR)  and 
complv  with  the  criteria  of  FAA  Order 
7400.20. 

DATES:  Effective  date:  0901  UTC, 
December  3.  1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  25,  1998. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to;  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520.  Federal  Aviation 
Administration,  Docket  Number  98- 
ACE-34,  601  East  12th  Street,  Kansas 
City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspace  at  Kearney,  NE.  A 
review  of  the  Class  E  airspace  for 
Kearney  Municipal  Airport  indicates  it 
does  not  meet  the  criteria  for  700  feet 
AGL  airspace  required  for  diverse 
departures  as  specified  in  FAA  Order 


7400.2D.  The  criteria  in  FAA  Order 
7400. 2D  for  an  aircraft  to  reach  1200  feet 
AGL  is  based  on  a  standard  climb 
gradient  of  200  feet  per  mile  plus  the 
distance  from  the  ARP  to  the  end  of  the 
outermost  rimway.  Any  fractional  part 
of  a  mile  is  converted  to  the  next  higher 
tenth  of  a  mile.  The  amendment  at 
Kearney  Municipal  Airport,  NE,  will 
provide  additional  airspace  for  aircraft 
operating  under  IFR  and  comply  with 
the  criteria  of  FAA  Order  7400. 2D.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9E,  dated  September  10, 
1997,  and  effective  September  16.  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
writtin  notice  of  intent  to  submit  an 
adverse  or  negaitve  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
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such  writtin  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shoud  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stampted 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-34."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  bv  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120:  E.O.  10854,  24  FR  9565, 3  CFR,  1959- 
1963  Comp..  p.  389. 

§71,1     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997.  and  effective 
September  16,  1997,  i.s  amended  as 
follows: 

Paragraph  6005.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transporation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  signficant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act, 


ACE  NE  E5     Kearney,  NE     [Revised) 

Kearney  .Municipal  Airport,  NE 

(iat.  40°843'37"  N,.  long.  99'=00'24"  W.) 
Kearney  VOR 

(Iat.  40=43'32"  N.,  long.  99°00'18"  \V.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-mile 
radius  of  Kearney  .Municipal  Airport  and 
within  3.8  miles  each  side  of  the  Kearney 
VOR  001°  radial  extending  from  the  6.7-mile 
radius  to  10  miles  north  of  the  VOR  and 
within  3.8  miles  each  side  of  the  194'  radial 
of  the  Kearney  VOR  extending  from  the  6.7- 
mile  radius  to  10  miles  south  of  the  VOR  and 
within  3.8  miles  each  side  of  the  329°  radial 
of  the  Kearney  VOR  extending  from  the  6.7- 
mile  radius  to  10  miles  northwest  of  the 
VOR. 
*  *  *  »  » 

Issued  in  Kansas  City,  MO,  on  July  28, 
1998. 

lack  L.  Skelton, 

Acting  Manager.  Air  Traffic  Division.  Central 
Region. 

[PR  Doc.  98-22174  Filed  8-17-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docket  No.  9&-ACE-32) 

Amendment  to  Class  E  Airspace; 
Beatrice,  NE 

AGENCY:  Federal  Aviation 
Administration  (FA,^),  DOT. 
ACTION:  Direct  final  rule:  request  for 
comments. 


SUMMARY:  This  action  amends  Class  E 
airspace  area  at  Beatrice  Municipal 
Airport,  Beatrice.  NE.  A  review  of  the 
Class  E  airspace  for  Beatrice  Municipal 
Airport  indicates  it  does  not  comply 
with  the  criteria  for  700  feet  Above 
Ground  Level  (AGL)  airspace  required 
for  diverse  departures  as  specified  m 
FAA  Order  7400. 2D.  The  area  is 
enlarged  to  conform  to  the  criteria  of 
F.^A  Order  7400. 2D. 

In  addition,  a  minor  revision  to  the 
geographic  coordinates  for  the  Shaw 
Nondirectional  Radio  Beacon  (NDB)  is 
included  in  this  document.  The 
intended  effect  of  this  rule  is  to  provide 
additional  controlled  Class  E  airspace 
for  aircraft  operating  under  Instrument 
Flight  Rules  (IFR).  comply  with  the 
criteria  of  FF,^  Order  7400  2D.  and 
amend  the  geographic  coo.rd mates  for 
the  Shaw  NDB. 

DATES:  Effective  date:  0901  LTC. 
December  3.  1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  25,  1998. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division. 
ACE-520,  Federal  .Aviation 
Administration.  Docket  Number  98- 
ACE-32,  601  East  12th  Street,  Kansas 
City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidavs. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division. 
Airspace  Branch.  ACE-520C.  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106: 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspace  at  Beatrice.  NE.  A 
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review  of  the  Class  E  airspace  for 
Beatrice  Municipal  Airport  indicates  it 
does  not  meeet  with  the  criteria  for  700 
feet  ACL  airspace  required  for  diverse 
departures  as  specified  in  FAA  Order 
7400. 2D.  The  criteria  in  FAA  Order 
7400. 2D  for  an  aircraft  to  reach  1200  feet 
AGL  is  based  on  a  standard  climb 
gradient  of  200  feet  per  mile  phis  the 
distance  from  the  Airport  Reference 
Point  (ARP)  to  the  end  of  the  outermost 
runway.  Any  fractional  part  of  a  mile  is 
converted  to  the  next  higher  tenth  of  a 
mile. 

In  addition,  the  Class  E  airspace  area 
includes  a  minor  revision  to  the 
geographic  coordinates  for  the  Shaw 
NDB.  The  amendment  at  Beatrice 
Municipal  Airport,  NE,  will  provide 
additional  controlled  airspace  for 
aircraft  operating  under  IFR.  comply 
with  the  criteria  of  FAA  Order  7400  2D 
and  amend  the  coordinates  for  the  Shaw 
NDB.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
F.AA  Order  7400. 9E,  dated  September 
10,  1997,  and  effective  September  16, 
1997,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FA.^  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  becomes  effective.  If  the  FA.'\  does 
receive,  within  the  comment  period,  an 
adverse  or  negative  comment,  or  written 
notice  of  intent  to  submit  such  a 
comment,  a  document  withdrawing  the 
direct  final  rule  will  be  published  in  the 


Federal  Register  and  a  notice  of 
proposed  rulemaking  may  be  published 
with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  ^vritten  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-32."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 


Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  corporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

ACE  NE  E5     Beatrice,  NE     [Revised] 

Beatrice  Municipal  Airport,  NE 

(lat.  40°18'05"N.,  long.  96°45'15"W.) 
Beatrice  VOR 

(lat.  40''18'05"N.,  long.  96°45'17"W.) 
Shaw  NDB 

(lat.  40°15'54"N.,  long.  96°45'26"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Beatrice  Municipal  Airport  and  4.4 
miles  each  side  of  the  325°  radial  of  the 
Beatrice  VOR  extending  from  the  6.6-mile 
radius  to  12.1  miles  northwest  of  the  airport 
and  within  3.1  miles  each  side  of  the  185° 
bearing  from  the  Shaw  NDB  extending  from 
the  6.6-mile  radius  to  7  miles  south  of  the 
airport. 
***** 

Issued  in  Kansas  City,  MO,  on  July  28, 
1998. 

Jack  L,  Skelton, 

Acting  Manager,  Air  Traffic  Division.  Central 
Region. 

IFR  Doc.  98-22173  Filed  8-17-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-ACE-27] 

Amendment  to  Class  E  Airspace; 
Ottumwa,  I A 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  Class  E 
airspace  area  at  Ottumwa  Industrial 
Airport.  Ottumwa,  lA.  A  review  of  the 
Class  E  airspace  area  for  Ottumwa 
Industrial  Airport  indicates  it  does  not 
comply  with  the  criteria  for  700  feet 
Above  Ground  Level  (AGL)  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400. 2D.  The 
Class  E  airspace  area  has  been  enlarged 
to  conform  to  the  criteria  of  FAA  Order 
7400. 2D. 

In  addition  the  Class  E  airspace  areas 
are  revised  to  indicate  a  minor  revision 
to  the  Airport  Reference  Point  (ARP) 
and  are  included  in  this  document.  The 
intended  effect  of  this  rule  is  to  provide 
additional  controlled  Class  E  airspace 
for  aircraft  operating  under  Instrument 
Flight  Rules  (IFR),  comply  with  the 
criteria  of  FAA  Order  7400. 2D,  and 
revise  the  ARP  coordinates. 

DATES:  Effect  date:  0901  UTC,  December 
3.  1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  19,  1998. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division. 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  98- 
ACE-27,  601  East  12th  Street,  Kansas 
City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informed  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division. 
Airspace  Branch.  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street.  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspace  at  Ottumwa.  lA.  A 


review  of  the  Class  E  airspace  for 
Ottumwa  Industrial  Airport  indicates  it 
does  not  meet  the  criteria  for  700  feet 
.^GL  airspace  required  for  diverse 
departures  as  specified  in  FAA  Order 
7400. 2D.  The  criteria  in  FAA  Order 
7400. 2D  for  an  aircraft  to  reach  1,200 
feet  AGL  is  based  on  a  standard  climb 
gradient  of  200  feet  per  mile  plus  the 
distance  from  the  ARP  to  the  end  of  the 
outermost  runway.  Any  fractional  part 
of  a  mile  is  converted  to  the  next  higher 
tenth  of  a  mile. 

In  addition  the  Class  E  airspace  areas 
are  amended  to  indicate  the  revised 
ARP  coordinates.  The  amendment  at 
Ottumwa  Industrial  Airport.  lA  will 
provide  additional  airspace  for  aircraft 
operating  under  IFR,  comply  with  the 
criteria  of  FAA  Order  7400. 2D,  and 
revise  the  ARP  coordinates.  The  areas 
will  be  depicted  on  appropriate 
aeronautical  charts. 

Class  E  airspace  areas  designated  as  a 
surface  area  for  an  airport  are  published 
in  paragraph  6002  and  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10. 
1997.  and  effective  September  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
night  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 


withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  mav  be 
published  with  a  new  comment  period 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  bv  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  .■Ml  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energv-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No,  98-ACE-27".  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 

not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  .■\ssessment. 

The  FA.A  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
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regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  tiie  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16.  1997,  is  amended  as 
follows: 

Paragraph  6002     Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 
***** 

ACE  lA  E2    Ottumwa,  LA     [Revised] 

Ottumwa  Industrial  Airport,  lA 

(lat.  41°06'24"N..  long  92°26'53"W.) 

Ottumwa  VORTAC 

(lat.  41''01'45"N.,  long  92'>14'33"W.) 

Within  a  4.1-mile  radius  of  Ottumwa 
Industrial  Airport  and  within  1.8  miles  each 
side  of  the  309°  radial  of  the  Ottumwa 
VORTAC  extending  from  the  4.1-mile  radius 
to  the  VORTAC. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  L\  E5     Ottumwa,  lA     [Revised! 

Ottumwa  Municipal  Airport,  lA 

(lat.  4r06'24'N.,  long  92°26'53"VV.) 

Ottumwa  VORTAC 

(lat.  41°01'45"N.,  long  97n9'33"VV.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Ottumwa  Industrial  Airport  and 
within  1.8  miles  each  side  of  the  Ottumwa 


VORTAC  309°  radial  extending  from  the  6.6- 
mile  radius  to  11.2  miles  northwest  of  the 
airport  and  within  2  miles  each  side  of  the 
129°  radial  of  the  Ottumwa  VORTAC 
extending  from  the  6.6-mile  radius  to  1  mile 
southeast  of  the  VORTAC. 
***** 

Issued  in  Kansas  City.  MO,  on  July  24, 
1998. 
Christopher  R.  Blum, 

Acting  Manager.  Air  Traffic  Division.  Central 

Region. 

[FR  Doc.  98-22172  Filed  8-17-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  97-ACE-21] 

Establish  Class  E  Airspace;  Davenport, 
lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  surface  area  at  Davenport,  lA. 
The  FAA  received  a  request  to  establish 
a  Class  E  airspace  surface  area  at 
Davenport  Municipal  Airport, 
Davenport,  lA.  The  commissioning  of 
the  Davenport  Automated  Surface 
Observation  System  (ASOS)  qualified 
the  Davenport  Municipal  Airport  for  a 
Class  E  airspace  siurface  area.  The 
airport  meets  the  minimum 
communications  and  weather 
observations  and  reporting  requirements 
for  controlled  airspace  extending 
upward  from  the  surface.  A  minor 
correction  is  also  being  made  in  the  text 
header  for  Davenport.  lA. 
EFFECTIVE  DATE:  0901  UTC  October  8, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  E.  12th 
Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION: 

History 

On  June  29,  1998,  the  FAA  proposed 
to  amend  14  CFR  part  71  of  the  Federal 
Regulations  (14  CFR  part  71)  by 
establishing  Class  E  airspace  surface 
area  at  Davenport,  lA  (63  FR  35166). 
The  proposed  action  will  provide 
additional  controlled  airspace  to 
accommodate  instrument  operations  at 
the  Davenport  Municipal  Airport.  A 
minor  correction  is  also  being  made  in 
the  text  header  for  Davenport,  lA. 


Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comment^  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Regulations  (14  CFR  part  71) 
establishes  Class  E  airspace  surface  area 
at  Davenport,  lA,  to  accommodate 
aircraft  executing  instrument  approach 
procedures  at  Davenport  Municipal 
Airport.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  This 
action  also  corrects  the  text  header  for 
Davenport,  lA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11035;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 
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Paragraph  6002     Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 
*  «  »  •  « 

ACE  lA  E2     Davenport,  lA  [New] 

Davenport  Municipal  Airport.  lA 

(Lat.  41°36'38"N.,  long.  90°35'19"\V.) 
Within  a  4.1-mile  radius  of  the  Davenport 
Municipal  Airport.  This  Class  E  airspace  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  Kansas  City,  MO  on  July  24, 
1998. 

Christopher  R.  Blum, 

Acting  Manager.  Air  Traffic  Division,  Central 
Region. 

iFR  Doc.  98-22170  Filed  8-17-98;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart97 

[Docket  No.  29300;  Amdt.  No.  1885] 

RIN2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
[SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  pro.mote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125) 
telephone:  (405)  954^164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 


The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  Sl.'\Ps.  For  .safetv  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  onlv  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previouslv  designated  FDC/Temporarv 
(FDC/T)  NOTAMs  is  of  such  duration'as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERJ^S).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs.  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SI.\P  amendments  in  this 
rule  have  been  previously  issued  bv  the 
FA.A  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTA.M)  as  an 
emergency  action  of  immediate  fiight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safetv  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulator*'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;' February- 26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulator,'  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  ihat  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulator*'  Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  97 

.\ir  Traffic  Control.  Airports. 
Navigation  (Air). 

Issued  in  Washington.  DC  on  August  7, 
1998. 
Richard  O.  Gordon, 

Acting  Director.  Flight  Standards  Sen.  ice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 


Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  L '.SC.  40103.  40113,  40120, 
44701:  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 


§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33. 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN.  and  VOR'DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV:  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows 

*    '    *  Effective  upon  publication. 


FDC  date 


State 


City 


Airport 


FDC  No. 


-X- 


SIAP 


07/07/98 
07/20/98 
07/23/98 
07/23/98 
07/23/98 
07:24/98 
07/24/98 
07/24/98 
07/24/98 
07/24/98 
07/24/98 
07/24/98 
07'28/98 
07/30/98 
07/30/98 
07/30/98 
07,30/98 
07/30/98 

08/03/98 
08/04/98 
08/05/98 


MA 

NY 

AL 

KY 

WY 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

SC 

AR 

AR 

NC 

NO 

TN 

MN 

IN 

MO 


Orange  

New  York  

Dothan  

Louisville  

Cheyenne  

Newport  News  .... 
Newport  News  .... 
Newport  News  .... 
Newport  News  .... 
Newport  News  .... 
Newport  News  .... 

Richmond   

Greer  „.. 

Ash  Flat  

Ash  Flat  

North  Wilkeskwro 
North  Wilkesboro 
Chattangooga  


Maple  Lake 

Kendallville 
St  Louis  


Orange  Muni  

La  Guardia 

Dothan  

Louisville  Intl-Standiford  Field  ... 

Cheyenne  

Newport  News/Williamsburg  IntI 
Newport  NewsA/Villiamsburg  IntI 
Newport  NewsA/Villiamsburg  IntI 
Newport  NewsA/Vllliamsburg  IntI 

Newport/Williamsburg  IntI  

Newport  NewsAA/llliamsburg  IntI 

Richmond  IntI  

Greenville-Spartanburg 

Cherokee  Village  

Cherokee  Village  

Wilkes  County 

Wilkes  County  

Lovell  Field  


Maple  Lake  Muni  

Kendallville  Mum 

Lambert-St  Louis  IntI 


8/4678 
8/5109 
8/5207 
8/5197 
8/5212 
8/5233 
8/5235 
8/5236 
8/5237 
8/5238 
8/5239 
8/5232 
8/5303 
8/5379 
8/5380 
8/5320 
8/5370 
8/5340 

8/5456 
8/5482 
8/5490 


GPS  Rwy  32  Orig-A... 

LOC  Rwy  31  Amdt  1... 

ILS  Rwy  32,  Amdt  7C... 

ILS  Rwy  35R  Amdt  1... 

GPS  Rwy  12,  Amdt  1... 

NDB  Rwy  7.  Amdt  3A... 

NDBorGPS  Rwy  2,  Amdt  4... 

NDB  or  GPS  Rwy  20  Amdt  3A... 

LOC  BC  Rwy  25  Amdt  1 3A 

NDB  Rwy  25  Amdt  4... 

IL  Rwy  7  Amdt  30... 

ILS  Rwy  2,  Orig-A... 

GPS  Rwy  21  Amdt  1.  . 

NDB  Rwy  4,  Amdt  1... 

NDB  Rwy  4,  Orlg... 

GPS  Rwy  1,  Orig-A... 

NDB  Rwy  1,  Amdt  2... 

ILS    Rwy    20    (CAT    I.    II)    Amdt 

35A... 
VOR-A,  Amdt  28... 
VOR/DME-A,  Orlg... 
ILS  Rwy  12R,  Amdt21A.. 


(FR  Doc.  98-22176  Filed  8-17-98;  8:45  am] 
BILLING  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  29299;  Amdt.  No.  1884] 
RIN  2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPS)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 


new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
bv  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  S\V., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 


For  Purchase — Individual  SLAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  FUght  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Program 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
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revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SlAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  application  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrumental  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 


for  making  some  SIAPs  effective  in  less 
than  30  davs. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  .^ct. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Navigation  (air). 

Issued  in  Washington.  DC  on  August  7, 
1998. 
Richard  O.  Gordon, 

Acting  Director.  Flight  Standard-;  Sen,'ice. 

Adoptoin  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  4010.3.  40113. 
40120.  44701:  and  14  CFR  11. 49(b)(2) 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
97.35    [Amended] 

Bv  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

'  *  *  Effective  10  September  1998 

Savannah,  GA,  Savannah  International,  MLS 

RWY  27.  Orig 
Shawnee,  OK,  Shawnee  .Mum,  NDB  RWY  17, 

Amdtl.  CANCELLED 
Necedah,  Wl,  Necedah,  NDB  RWY  36.  .A.mdt 

1,  CANCELLED 


•  •  *  Effective  8  October  1998 

Anchorage,  .Ak.  Merrill  Field.  GPS-A.  Orig 
Monterey,  CA.  Monterey  Peninsula,  GPS 

RWY  lOL,  Orig 
Monterey,  CA.  Monterey  Peninsula.  GPS 

RWY  lOR.  Orig 
Monterey.  CA,  Monterey  Peninsula.  GPS 

RWY  28L.  Orig 
.Monterey,  CA.  Monterey  Peninsula,  GPS 

RWY  28R.  Orig 
Keystone  Heights.  FL.  Ke\  stone  ,'\irpark,  GPS 

RWY4.0ng 
Wichita.  KS.  Colonel  Ja.Ties  labara.  VOR  OR 

GPS-A.  Amdt  3 
Wichita.  KS.  Colonel  James  Jabara.  GPS  RWY 

18.  Orig 
Wichita.  KS.  Colonel  lames  Jabara.  VOR'D.ME 

RNAVRWT  18.  Amdt  3 
Faribault.  MN.  Faribault  .Mum.  VOR  OR 

GP.S-A.  Amdt  5 
Faribault,  MN,  Faribault  .Mum.  VOR'DME 

R.NAV  OR  GPS  RWY  12,  Amdt  5 
Faribault,  MN  Faribault  Muni.  GPS  RWY  30, 

Orig 
Minneapolis.  MN,  .'Knoka  County  Blaine  Arpt 

(Janes  Field).  GPS  RWY  35.  Orig 

CANCELLED 
Manyille,  NJ.  Central  Jersey  Regional,  GPS 

RWY  7.  Ong 
.Arlington,  T.X,  .Arlington  Muni.  VOR'DME 

RWY  34,  Amdt  6,  C^NCELLED 
.Arlington,  T.X,  .Arlington  .Mum.  VOR'D.ME 

RWY  34.  Aindl  S.  CANCELLED 
Arlington.  TX.  Arlington  Mum.  \'OR'DME 

RWY  34.  Ong 
Arlington.  TX.  Arlington  Mum.  GPS  RWY  34. 

Amdt  1 
Dallas.  TX.  Addison.  VOR/DME  RNAV  OR 

GPS  RWY  33.  Amdt  1.  CANCELLED 
Dallas,  TX.  Addison.  GPS  RWY  33.  Ong 
Menomonie.  WI.  Menomonie  Municipal- 
Score  Field.  GPS  RWY  27.  Orig 

|FR  Doc   98-2217.5  Filed  S-K-gS;  845  am| 
BILLING  CODE  4910-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  9 
[FRL-6142-9] 

OMB  Approval  Numbers  Under  the 
Paperwork  Reduction  Act;  Standards 
of  Pertormance  for  New  Stationary 
Sources  and  Guidelines  for  Control  of 
Existing  Sources:  Municipal  Solid 
Waste  Landfills 

AGENCY;  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  .^ct  (PRA).  this 
technical  amendment  amends  the  table 
that  lists  the  Office  of  .Management  and 
Budget  (OMB)  control  numbers  issued 
under  the  PRA  for  the  Standards  of 
Performance  for  New  Stationary  Sources 
and  Guidelines  for  Control  of  E.xisting 
Sources:  Municipal  Solid  Waste 
Landfills. 
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EFFECTIVE  DATE:  This  final  rule  is 
effective  September  17,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Michele  Laur,  Waste  and  Chemical 
Processes  Group,  Emission  Standards 
Division  (MD-13).  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-5256. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
today  amending  the  table  of  currently 
approved  information  collection  request 
(ICR)  control  numbers  issued  by  OMB 
for  various  regulations.  Today's 
amendment  updates  the  table  to  list 
those  information  requirements 
promulgated  under  the  Standards  of 
Performance  for  New  Stationary  Sources 
and  Guidelines  for  Control  of  E.xisting 
Sources:  Municipal  Solid  Waste 
Landfills  which  appeared  in  the  Federal 
Register  on  June  16,  1998  (63  FR  32743). 
The  affected  regulations  are  codified  at 
40  Code  of  Federal  Regulations  (CFR) 
part  60.  The  EPA  will  continue  to 
present  OMB  control  numbers  in  a 
consolidated  table  format  to  be  codified 
in  40  CFR  part  9  of  the  EPA's 
regulations,  and  in  each  CFR  volume 
containing  EPA  regulations.  The  table 
lists  the  section  numbers  with  reporting 
and  recordkeeping  requirements,  and 
the  current  OMB  control  numbers.  This 
listing  of  the  OMB  control  numbers  and 
their  subsequent  codification  in  the  CFR 
satisfy  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  part  1320. 

This  ICR  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  As  a  result,  EPA  finds 
that  there  is  "good  cause"  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  would  be  unnecessary. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  E.xecutive  Order  12875  (58 
FR  58093,  October  28,  1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  bv 
Executive  Order  12898  (59  FR  7629. 
February  16,  1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 


Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  Uni'ed  States.  However,  section 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief 
statement  of  reasons  therefor  in  the  rule) 
that  notice  and  public  procedure 
thereon  are  impracticable,  unnecessary 
or  contrary  to  the  public  interest,  shall 
take  effect  at  such  time  as  the  agency 
promulgating  the  rule  determines.  5 
U.S.C.  808(2).  As  stated  previously,  EPA 
has  made  such  a  good  cause  finding, 
including  the  reasons  therefore,  and 
established  an  effective  date  of 
September  17,  1998.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  9 

Environmental  protection,  Reporting 
and  recordkeeping  requirements. 

Dated:  July  31,  1998. 
Jack  Edwardson, 

Acting  Director.  Emission  Standards  Division. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  9  is  amended  as 
follows: 


§  9.1     OMB  approvals  under  the  Paperwork 
Reduction  Act 


40  CFR  citation 


OMB  con- 
trol No.' 


PART  9— [AMENDED] 

1 .  The  authority  citation  for  part  9 

continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  etseq..  136-136v; 
15  U.S.C.  2001,  2003,  2005,  2006.  2601-2671; 
21  U.S.C.  331j,  346a.  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  etseq..  1.311.  1313d,  1314,  1318. 
1321.  1326.  1330.  1342.  1344,  1345  (d)  and 
(e).  1361:  E.O.  11735,  38  FR  21243,  3  CFR. 
1971-1975  Comp.  p.  973;  42  U.S.C.  241. 
242b.  243,  246.  300f.  300g,  300g-l,  300g-2. 
300g-3,  300g-4.  300g-5.  300g-6,  3001-1. 
300J-2.  300J-3.  300i-4,  300J-9,  1857  etseq.. 
6901-6992k.  7401-7671q.  7542,  9601-9657, 
11023.  11048. 

2.  Section  9.1  is  amended  by  adding 
the  new  entries  in  numerical  order 
under  the  indicated  heading  in  the  table 
to  read  as  follows: 


Standards  of  Performance  for 
New  Stationary  Sources ' 


60.35c  2060-0220 

•  •  •  •  « 

60.757  2060-0220 

60.758  2060-0220 


'  The  ICRs  referenced  in  this  section  of  the 
table  encompass  the  applicable  general  provi- 
sions contained  in  40  CFR  part  60,  subpart  A, 
which  are  not  independent  information  collec- 
tion requirements. 

IFR  Doc.  98-22199  Filed  8-17-98;  8:45  ami 

BILLING  CODE  6560-^0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  181-00813  FRL-6141-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Mojave 
Desert  Air  Quality  Management  District 
and  South  Coast  Air  Quality 
Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan  (SIP.)  These 
revisions  concern  rules  from  the 
following  districts:  the  Mojave  Desert 
Air  Quality  Management  District 
(MDAQMD)  and  the  South  Coast  Air 
Quality  Management  District 
(SCAQMD).  This  approval  action  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  these  rules  is  to  regulate 
emissions  of  volatile  organic 
compounds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
The  revised  rules  control  VOC 
emissions  from  wood  product  coating 
operations.  Thus.  EPA  is  finalizing  the 
approval  of  these  revisions  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
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standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  This  rule  is  effective  on  October 
19,  1998  without  further  notice,  unless 
EPA  receives  relevant  adverse 
comments  by  September  17,  1998.  If 
EPA  receives  such  comment,  then  it  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  IX  office  listed  below.  Copies  of 
the  rule  revisions  and  EPA's  evaluation 
report  for  each  rule  are  available  for 
public  inspection  at  EPA's  Region  IX 
office  during  normal  business  hours. 
Copies  of  the  submitted  rule  revisions 
are  available  for  inspection  at  the 
following  locations: 
Rulemaking  Office  (AIR-^),  Air 

Division,  U.S.  Environmental 

Protection  Agency,  Region  LX,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  SW, 

Washington.  D.C.  20460 
California  Air  Resoiurces  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section.  2020  "L"  Street, 

Sacramento.  CA  92123-1095 
Mojave  Desert  Air  Quality  Management 

District,  15428  Civic  Drive,  Suite  200, 

Victorville,  CA  92392 
South  Coast  Air  Quality  Management 

District,  218  East  Copley  Drive, 

Diamond  Bar.  CA  91765 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerald  S.  Wamsley,  Rulemaking  Office, 
AIR-4.  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Havrthome  Street,  San 
Francisco,  CA  94105.  Telephone:  (415) 
744-1226. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  being  approved  into  the 
Cahfomia  SIP  include:  MDAQMD.  Rule 
1114 — Wood  Product  Coating 
Operations  and  SCAQMD,  Rule  1136— 
Wood  Product  Coatings.  These  rules 
were  submitted  by  the  California  Air 
Resource  Board  to  EPA  on  March  3, 
1997  and  August  28,  1996,  respectively. 

II.  Background 

On  March  3,  1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act  (CAA),  as  amended  in  1977  (1977 
Act  or  pre-amended  Act),  that  included 
the  Mojave  Desert  (or  San  Bernardino 
County)  and  the  South  Coast,  43  FR 
8964,  40  CFR  81.305.  On  May  26,  1988. 
EPA  notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 


1977  Act,  that  the  above  districts' 
portions  of  the  California  SIP  were 
inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPAs  SIP-Call).  On 
November  15,  1990.  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Pub.  L.  101-549,  104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q.  In 
amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15,  1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172  (b) 
as  interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  Mojave  Desert  and  South  Coast 
nonattainment  areas  are  classified  as 
severe  and  extreme,  respectively;^ 
therefore,  these  areas  were  subject  to  the 
RACT  fix-up  requirement  and  the  May 
15,  1991  deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  March  3. 
1997  and  August  28.  1996.  including  the 
rules  being  acted  on  in  this  document. 
This  document  addresses  EPA's  direct- 
final  action  for  MDAQMD,  Rule  1114 — 
Wood  Product  Coating  Operations  and 
SCAQMD,  Rule  1136— Wood  Product 
Coatings.  MDAQMD  adopted  Rule  1114 
on  November  25,  1996.  This  submitted 
rule  was  found  to  be  complete  on 
August  12,  1997,  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51,  Appendix  V.' 
SCAQMD  adopted  Rule  1136  on  June 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
Post-1987  ozone  and  carbon  monoxide  policv  that 
concern  RACT.  52  FR  45044  (November  24.  1987): 
"Issues  Relating  to  VOC  Regulation  Cutpraints. 
Deficiencies,  and  Deviations.  Clarification  to 
Appendix  D  of  November  24.  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25.  1988): 
and  the  existing  control  technique  guidelines 
(CTGs). 

^Mojave  Desert  and  the  South  Coast  retained 
their  designation  of  nonattainment  and  were 
classified  by  operation  of  law  pursuant  to  sections 
107(d)  and  181(a)  upon  the  date  of  enactment  of  the 
CAA.  See  56  FR  56694  (November  6,  1991). 

^EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursuant  to 
section  110(l(.)(l)(A)of  theCAA,  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 


14.  1996.  This  submitted  rule  was  found 
to  be  complete  on  Febnian,-  28.  1997, 
pursuant  to  EPA's  completeness  criteria 
and  by  operation  of  law. 

Both  MDAQMD  Rule  1114  and 
SCAQMD  Rule  1136  are  rules  designed 
to  reduce  volatile  organic  compound 
(VOC)  emissions  at  industrial  sites 
engaged  in  preparing  and  coating  wood 
products  such  as  furniture,  cabinets, 
shutters,  frames,  and  art  objects.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  These  rules  were 
originally  adopted  as  part  of  MDAQMD 
and  SCAQMD  effort  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  and  in  response  to 
EPA's  SIP-Call  and  the  section 
182(a)(2)(A)  CAA  requirement.  The 
following  is  EPA's  evaluation  and  final 
action  for  this  rule. 

III.  EPA  Evaluation  and  Action 

In  determining  the  approvabilitv  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  fisted  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationar>- 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A)  The  CTG  applicable  to 
both  of  these  rules  is  entitled, 
"Guideline  Series:  Control  of  Volatile 
Organic  Compound  Emissions  from 
Wood  Furniture  Manufacturing 
Operations.  '  USEPA.  April.  1996. 
Further  interpretations  of  EPA  policv 
are  found  in  the  Blue  Book,  referred  to 
in  footnote  1   In  general,  these  guidance 
documents  have  been  set  forth  to  ensure 
that  VOC  rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

On  April  30,  1996,  EPA  approved  into 
the  SIP  a  version  of  Rule  1 114 — Wood 
Product  Coating  Operations  that  had 
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been  adopted  by  MDAQMD  on  February 
22.  1995.  MDAQMD's  submitted  Rule 
1114 — Wood  Product  Coating 
Operations  includes  the  following 
significant  changes  from  the  current  SIP: 
— Updated  definitions  including  those 

concerning  exempt  compounds; 
— Modified  the  VOC  content  limits  and 

compliance  dates; 
— A  revised  VOC  content  limit  format; 
— Provided  exemptions  for  billiard  table 
manufacturing,  production  of  replica 
furniture,  touch-up,  repair,  and 
stencil  coatings,  and  sources  using 
very  low  VOC  coatings;  and. 
— Revised  record  keeping  requirements 
to  allow  monthly  record  keeping  by 
sources  using  compliant  coatings. 
The  modified  VOC  content  limits  and 
compliance  dates  in  the  submitted  Rule 
1114  do  not  interfere  with  reasonable 
further  progress  or  attainment  of 
NAAQS.  In  this  instance,  MDAQMD  did 
not  assign  the  emission  reductions 
attributed  to  Rule  1114  to  either  their 
15%  VOC  Reductions  Plan,  or  their 
1994  Attainment  Plan.  Thus.  EPA  did 
not  make  the  emission  reductions 
attributed  to  Rule  1114  part  of  the  SIP's 
progress  or  attainment  requirements  (see 
62  FR  1182,  January  8,  1997.) 
Consequently,  the  emission  limit 
changes  will  not  affect  either  plan's 
estimate  of  progress  or  attainment. 
Regarding  VOC  emission  increases,  the 
relaxed  emission  limits  and  exemptions 
in  the  submitted  rule  amount  to 
approximately  0.03%  of  the  1994  VOC 
emissions  inventory  for  the 
nonattainment  area.  For  these  reasons, 
the  changes  within  submitted  Rule  1114 
are  consistent  with  the  requirements  of 
Section  110(1)  of  theCAA. 

EPA  has  evaluated  submitted  Rule 
1114  and  has  determined  that  it  is 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
MDAQMD,  Rule  1114— Wood  Product 
Coating  Operations  is  being  approved 
under  section  110(k)(3)  of  the  CAA  as 
meeting  the  requirements  of  section 
110(a)  and  part  D.  Although  the  VOC 
emissions  increases  due  to  Rule  1114 
can  be  considered  a  de  minimis  amount 
by  themselves.  MDAQMD  should 
address  the  cumulative  effects  of  such 
emission  increases  in  future  attainment 
plan  revisions. 

On  October  31,  1995,  EPA  approved 
into  the  SIP  a  version  of  Rule  1136 — 
Wood  Product  Coatings  that  had  been 
adopted  by  SCAQMD  on  September  8. 
1995.  SCAQMD  submitted  Rule  11  SB- 
Wood  Product  Coatings  includes  the 
following  significant  changes  from  the 
current  SIP: 

— Modified  VOC  content  limits  and 
compliance  dates; 


—A  revised  VOC  content  limit  format; 
— Moved  and  modified  emissions 

averaging  provisions; 
— Revised  the  record  keeping 

requirements; 
—Modified  reference  ASTM  test  method 

for  determining  dry  film  thickness; 
— Aadded  a  requirement  to  submit  a 

progress  report;  and 
—Added  a  requirement  for  SCAQMD 

staff  to  complete  a  technology  audit  of 

the  rule  by  )uly  1,  2003. 

The  modified  VOC  content  limits  and 
compliance  dates  in  the  submitted  Rule 
1136  do  not  interfere  with  reasonable 
further  progress  or  attainment  of  the 
NAAQS.  Considering  progress 
requirements,  enough  surplus  emission 
reductions  exist  between  1996  and  2005 
in  the  EPA  approved  ozone  attainment 
plan  to  allow  a  delay  in  emission 
reductions  from  1136  while  still 
meeting  the  CAA's  progress 
requirements  (see  62  FR  1181.  January 
8,  1997.)  Regarding  attainment  of  the 
NAAQS  in  2010,  the  relaxed  emission 
limits  in  the  submitted  rule  add  less 
than  0.1%  to  the  EPA  approved  2010 
VOC  emissions  budget.  For  these 
reasons,  the  changes  within  submitted 
Rule  1136  are  consistent  with  the 
requirements  of  Section  110(1)  of  the 
CAA. 

EPA  has  evaluated  the  submitted  Rule 
1136  and  has  determined  that  it  is 
consistent  with  the  CAA.  EPA 
regulations,  and  EPA  policy.  Therefore, 
SCAQMD  Rule  1136— Wood  Product 
Coatings  is  being  approved  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a)  and 
part  D.  Although  the  VOC  emissions 
increases  due  to  Rule  1136  can  be 
considered  a  de  minimis  amount  by 
themselves,  SCAQMD  should  account 
for  the  cumulative  effect  of  such 
emission  increases  in  future  attainment 
plan  revisions. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulator^'  requirements. 

EPA  has  promulgated  a  regulation 
concerning  the  release  of  volatile 
hazardous  air  pollutants  (VOHAPs)  (see 
40  CFR,  Part  63,  Subpart  JJ)  from 
existing  and  new  sources  engaged  in 
wood  furniture  manufacturing.  This 
National  Emission  Standard  for 
Hazardous  Air  Pollutants  (NESHAP) 
lists  emission  limits  for  wood  coating 
operations  that  are  also  major  sources  of 


toxic  air  pollutants.  Should  a  source  be 
subject  to  either  SIP  Rules  MDAQMD— 
H14.  or  SCAQMD— 1136  as  well  as  the 
NESHAP  (40  CFR.  Part  63,  Subpart  JJ), 
and  if  the  emission  limits  within  either 
SIP  Rule  MDAQMD  1114.  or  SCAQMD 
1136  differ  from  the  NESHAP,  the  more 
stringent  emissions  limit  will  apply  to 
the  source. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective  October 
19,  1998  without  further  notice  unless 
the  Agency  receives  relevant  adverse 
comments  by  September  17.  1998. 

If  the  EPA  received  such  comments, 
then  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule 
informing  the  pubHc  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  rule.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  October  19. 
1998  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

IV.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

The  final  rule  is  not  subject  to  E.O. 
13045.  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks."  because  it  is  not  an 
"economically  significant"  action  under 
E.O. 12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
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do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  neu^  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 


the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  19,  1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  )uly  1,  1982. 

Date  Signed:  July  28,  1998 
Nora  L.  McGee, 
Acting  Regional  Administrator,  Region  9. 

Part  52,  chapter  I.  title  40  of  the  Code 
pf  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F — California 

2.  Section  52.220  is  amended  bv 
adding  paragraphs  (c)(240)(j)(A)(5)  and 
(c)(244)(i)(C)  to  read  as  follows: 

§  52.220    Identification  of  plan. 

***** 

(c)  *   *   * 

(240)  *    *    * 
(i)  *    *    * 

(A)  *    *    * 

(5)  Rule  1136  adopted  on  September 
16,  1983  and  amended  on  June  14,  1996. 

***** 

(c)  *   *   * 
(244)  *    *    * 
(i)  *    *    * 

(C)  Mojave  Desert  Air  Quality 
Management  District. 


(I)  Rule  1114  adopted  on  March  2. 
1992  and  amended  on  November  25. 
1996. 

*         «         »         »         « 

|KR  Doc   98-21896  Filed  8-17-98:  8  4,5  am] 

BILLING  CODE  6S60.-&0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AD-FRL-6145-5] 
RIN  2060-AIOO 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Petroleum 
Refineries 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule  amendments. 

SUMMARY:  This  action  revises 
monitoring,  recordkeeping,  and 
reporting  requirements  of  the  "National 
Emission  Standards  for  Ha2ardous  Air 
Pollutants:  Petroleum  Refineries"  which 
was  issued  as  a  final  rule  August  18. 
1995.  This  rule  is  commonly  known  as 
the  Petroleum  Refineries  NESHAP. 
EFFECTIVE  DATE:  August  18,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
James  Durham.  Waste  and  Chemical 
Processes  Group,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  Carolina,  27711.  telephone 
number  (919)  541-5672. 
SUPPLEMENTARY  INFORMATION:  On  .^ugust 
18,  1995.  the  EPA  promulgated  the 
"National  Emission  Standards  for 
Ha2:ardous  Air  Pollutants:  Petroleum 
Refineries"  (the  "Petroleum  Refineries 
NESHAP").  The  NESHAP  regulates 
hazardous  air  pollutants  (HAP)  emitted 
from  new  and  existing  refineries  that  are 
major  sources  of  HAP  emissions.  The 
regulated  category-  and  entities  affected 
bv  this  action  include: 


Category 

Examples  of  regulated  entities 

Industry  .... 

Petroleum   Refineries   (Standard 
Industrial    Classification   Code 

2911) 

This  table  is  not  intended  to  be 
exhaustive  but,  rather,  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
interested  in  the  revisions  to  the 
regulation  affected  by  this  action.  To 
determine  whether  your  facility  is 
regulated  by  this  action,  you  should 
carefully  examine  all  of  the  applicability 
criteria  in  40  CFR  63.640.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
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the  appropriate  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

I.  Background 

On  .August  18,  1995  (60  FR  4.3243), 
EPA  promulgated  in  the  Federal 
Register  national  emission  standards  for 
hazardous  air  pollutants  (N'ESHAP)  for 
petroleum  refineries.  These  regulations 
were  promulgated  as  subpart  CC  of  40 
CFR  part  63.  As  stated  in  the  preamble 
to  the  promulgated  rule,  EPA  pledged  to 
continue  working  with  industry  to 
reduce  the  recordkeeping  and  reporting 
burden  associated  with  the  Petroleum. 
Refineries  NESHAP  while  maintaining 
enforceability.  The  petroleum  refining 
industry  submitted  suggestions  for 
revisions  to  monitoring,  recordkeepmg, 
and  reporting  requirements.  The  EPA 
reviewed  these  suggestions  and 
determined  those  to  be  included  in  a 
proposed  rule  (63  FR  13587-13589)  and 
a  direct  final  rule  (63  FR  13533-13541) 
published  on  March  20,  1998  Adverse 
comments  were  received  regarding  the 
direct  final  rule  which  was 
subsequently  withdrawn  on  Mav  18, 
1998  (63  FR'27212).  This  action 
addresses  comments  on  the  proposed 
rule  and  promulgates  revisions  to  the 
Petroleum  Refineries  NESHAP. 

II.  Summary  of  Comments  on  the 
Proposed  Rule  Amendments  and 
Changes  from  the  Proposed 
Amendments 

Comments  on  the  proposed  revisions 
to  the  rule  (63  FR  13587)  were  received 
from  four  commenters  (see  Docket  No. 
.^-93-48).  Commenters  included 
representatives  of  the  petroleum 
refining  industry,  the  chemical 
manufacturing  industry  and 
environmental  groups.  The  majority  of 
commenters  e.xpressed  support  for  the 
proposed  revisions.  One  commenter 
e.xpressed  opposition  to  revisions  that 
remove  existing  requirements  for 
refineries  to  report  data  and  other 
information  to  EP.A..  The  commenter 
contended  that  removal  of  such 
requirements  would  make  it  impossible 
for  citizens  to  gain  access  to  this 
information  and  assist  EPA  in  ensuring 
compliance.  EP.A  agrees:  this  kind  of 
assistance  from  citizens  is  an  important 
component  of  enforcing  the  Clean  .Air 
.•\ct  against  excess  pollution. 

The  revisions  included  in  the 
proposed  rule  are  therefore  not  in 
today's  action.  Specifically,  the 
revisions  not  in  today's  action  include: 
removal  of  the  requirement  to  report 
actions  that  are  consistent  with  a 
startup,  shutdown,  and  malfunction 
plan;  removal  of  the  requirement  to 
report  when  a  continuous  monitoring 


system  experiences  a  routine  or 
otherwise  predictable  failure  and  is 
repaired  immediately;  removal  of  the 
requirement  to  include  identification  of 
Group  2  process  vents  and  storage 
vessels  in  the  initial  Notification  of 
Compliance  Status  report;  and  removal 
of  requirements  to  report  raw  data  and 
calculations  for  e.xternal  floating  roof 
storage  vessels  when  seal  gap 
requirements  are  not  met.  All  other 
revisions  included  in  the  proposed  rule, 
for  which  no  adverse  comments  were 
received,  are  included  in  today's  action. 

Today's  action  also  includes 
corrections  to  equations  in  the 
miscellaneous  process  vent  provisions 
of  the  rule  and  corrections  to 
typographical  errors  in  references  to 
Subpart  Y  National  Emission  Standards 
for  Marine  Tank  Vessel  Loading 
Operations. 

III.  Revisions  to  Rule 

The  revisions  described  in  this 
section  are  being  made  to  the  final  rule. 
These  changes  are  consistent  with  the 
proposal  (63  FR  13587).  The  EPA 
received  no  adverse  comments  relevant 
to  the  revisions  described  in  this 
section. 

A.  Startup,  Shutdown  and  Malfunction 
Plans  (SSMP)for  Wastewater 

As  requirements  for  wastewater 
stream  management  units,  the 
Petroleum  Refineries  NESHAP 
references  the  Benzene  Waste  Operation 
NESH.AP,  which  does  not  contain  a 
requirement  for  a  startup,  shutdown  and 
malfunction  plan  (SSMP).  The 
Petroleum  Refineries  NESHAP  also 
references  the  general  provisions 
requirement  for  a  refinery  SSMP. 
Revisions  included  in  today's  action 
clarify  that  a  SSMP  is  optional  for 
wastewater  operations.  The  EPA  did  not 
intend  to  add  additional  requirements 
for  wastewater  beyond  the  Benzene 
NESHAP.  However,  owners  and 
operators  may  wish  to  prepare  a  SSMP 
because  it  may  reduce  reporting  when 
malfunctions  occur.  If  there  is  a  SSMP 
and  it  is  followed  in  periods  of  startup, 
shutdown  and  malfunction,  the  incident 
is  not  required  to  be  reported. 

Today's  action  includes  a  revision 
that  will  allow  owners  and  operators 
with  wastewater  stream  management 
units  that  are  subject  to  both  subpart  CC 
and  subpart  G  to  comply  with  only 
subpart  G.  Subpart  G  requires  a  SSMP 
for  wastewater  stream  management 
units.  Today's  action  does  not  alter  the 
requirement  for  a  SSMP  to  be  prepared 
for  wastewater  stream  management 
units  complying  with  subpart  G. 


B.  Ch-erlap  of  Subpart  FF  and  Subpart 
G  for  Wastewater  Stream  Management 
Units 

Currently,  when  a  wastewater  stream 
management  unit  receives  streams 
subject  to  40  CFR  part  63,  subpart  CC 
(Petroleum  Refineries  NESHAP)  and  40 
CFR  part  63,  subpart  G  (the  HON),  the 
equipment  is  to  be  in  compliance  with 
the  provisions  of  §63.133  through 
§63.137  of  the  HON,  the  requirements 
of  §63.143  and  §63.148  of  the  HON  for 
monitoring,  inspections,  recordkeeping 
and  reporting  and  all  of  the 
requirements  of  40  CFR  part  61,  subpart 
FF  National  Emission  Standards  for 
Benzene  Waste  Operations  except  for 
§61.355  and  §61.357,  which  include 
reporting  and  recordkeeping 
requirements. 

The  EPA  recognizes  that  there  is 
significant  overlap  between  subparts  FF 
and  G.  This  issue  was  recently  reviewed 
in  revising  parts  of  subpart  G.  It  was 
determined  that  it  is  not  possible  to 
require  only  compliance  with  subpart 
FF  as  subpart  FF  was  developed  to 
control  benzene  emissions  and 
compliance  with  subpart  FF  would  not 
guarantee  control  of  other  HAPs.  The 
selected  alternative  is  to  allow  owners 
and  operators  the  option  to  comply  only 
with  the  requirements  of  subpart  G. 
Requirements  of  subpart  G  were 
developed  to  control  all  HAP  emissions 
and  are  as  stringent  as,  if  not  more 
stringent  than  requirements  of  subpart 
FF.  By  today's  action,  the  same 
approach  is  adopted  for  petroleum 
refineries.  Today's  action  gives  owners 
and  operators  of  wastewater  stream 
management  units  subject  to  the 
Petroleum  Refineries  NESHAP  and 
subpart  G  the  option  to  comply  with 
only  the  requirements  of  subpart  G. 

C.  Notification  Requirements  for  Failure 
to  Follow  SSMP 

Currently,  refineries  are  required  to 
report  an  action  taken  that  is 
inconsistent  with  the  startup,  shutdown 
and  malfunction  plan  (SSMP)  to  the 
Administrator  within  2  days  of 
commencing  the  action  and  within  7 
days  of  completing  the  action.  In 
addition  to  this  requirement,  refineries 
are  to  revise  the  SSMP  if  it  is  found  to 
not  address  or  inadequately  address  a 
startup,  shutdown  or  malfunction.  The 
revised  SSMP  is  to  be  completed  within 
45  days  of  the  event.  The  EPA  has 
determined  that  it  is  not  necessary  for 
refineries  to  notify  the  Administrator  of 
actions  that  are  inconsistent  with  the 
SSMP  within  2  days  of  commencing  the 
action  and  within  7  days  of  completing 
the  action  for  the  Administrator  to  be 
able  to  evaluate  the  SSMP  and  request 
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revisions  if  needed.  Today's  action 
deletes  the  requirement  to  notify  the 
Administrator  within  2  days  of 
commencing  an  action  that  is 
inconsistent  with  the  SSMP  and  within 
7  days  of  completing  that  action  and 
replaces  it  with  a  requirement  to  report 
actions  taken  that  are  inconsistent  with 
the  SSMP  in  the  next  periodic  report. 

D.  Clarification  of  Requirements  for 
Installation  and  Calibration  of 
Continuous  Monitoring  Systems  (CMS) 

According  to  the  current  Petroleum 
Refineries  NESHAP,  a  continuous 
monitoring  system  (CMS)  is  to  be 
installed  and  calibrated  according  to  the 
manufacturer's  specifications.  Industry- 
representatives  have  provided  and  EPA 
agrees  that  it  is  not  always  possible  or 
desirable  to  install  or  calibrate 
equipment  in  exact  accordance  with  the 
manufacturer's  specifications.  Minor 
adjustments  must  be  made  for  most 
applications.  Additionally,  it  may  not  be 
necessary  to  adhere  to  all  the 
specifications  provided  by  the 
manufacturer  to  ensure  correct 
installation  or  calibration.  By  today's 
action,  the  directions  for  installing  and 
calibrating  CMS  will  be  expanded  to 
allow  for  procedures  to  be  followed 
other  than  those  specified  by  the 
manufacturer. 

E.  Requirement  to  Record  the  Signature 
of  Owner  or  Operator  When  Equipment 
Leak  Repairs  Are  Delayed 

Under  the  promulgated  petroleum 
refineries  NESHAP,  when  an  equipment 
leak  is  detected  and  it  is  determined 
that  the  leak  cannot  be  repaired  within 
15  days,  the  facility  is  to  record  that  the 
repair  was  delayed,  the  reason  for  the 
delay  and  the  signature  of  the  owner  or 
operator  (or  designate)  whose  decision  it 
was  that  the  repair  could  not  be  affected 
without  a  process  unit  shutdown.  By 
today's  action,  the  requirement  to  record 
the  signature  of  the  owner  or  operator  is 
revised  to  require  the  name  of  the 
person  making  the  decision  to  be 
recorded.  This  revision  will  make  the 
requirement  compatible  with  electronic 
recordkeeping  systems  while 
maintaining  the  ability  of  the 
requirement  to  estabhsh  accountability. 

F.  Exemption  of  Secondary  Seal  From 
Requirements  During  Primary  Seal  Gap 
Measurements 

The  petroleum  refineries  NESHAP 
references  a  provision  of  the  HON  that 
allows  secondary  seals  on  external 
floating  roof  storage  vessels  to  be 
exempt  from  seal  gap  requirements 
while  the  seal  is  temporarily  pulled 
back  during  primary  seal  gap 
measurements.  Subpart  Kb  of  40  CFR 


part  60  does  not  include  such  a 
provision.  Today's  action  extends  the 
provision  exempting  secondary  seals 
from  seal  gap  requirements  during 
primary  seal  gap  measurements  to 
storage  vessels  subject  to  the  Petroleum 
Refineries  NESHAP  that  are  to  comply 
with  subpart  Kb.  The  EPA  has 
determined  the  provision  provides  a 
necessary  clarification  that  was  not 
considered  in  development  of  subpart 
Kb.  Today's  action  does  not  alter  the 
stringency  of  control  requirements  of 
subpart  Kb. 

G.  Documentation  of  Compliance 

The  Petroleum  Refineries  NESHAP 
requires  that  documentation  of  having 
achieved  compliance  be  submitted  in 
the  Notification  of  Compliance  Status 
(NCS)  report,  due  within  150  days  of  the 
compliance  date.  A  potential  source  of 
confusion  is  the  lack  of  specific 
instructions  regarding  the  NCS  and 
gasoline  loading  racks.  Refineries  with 
co-located  gasoline  loading  racks  that 
are  subject  to  the  Petroleum  Refineries 
NESHAP  (subpart  CC)  are  generally 
required  by  subpart  CC  to  comply  with 
the  requirements  of  the  Gasoline 
Distribution  MACT.  The  Gasoline 
Distribution  MACT  references 
notification  requirements  of  the  General 
Provisions.  It  is  not  clear  when  the 
notification  is  required  for  gasoline 
loading  racks  at  petroleum  refineries.  By 
today's  action,  it  is  clarified  that  any 
notifications  of  compliance  status 
required  by  the  Gasoline  Distribution 
MACT  for  gasoline  loading  racks  co- 
located  at  refineries  is  to  be  submitted 
within  150  days  of  the  Petroleum 
Refinery  NESHAP  compliance  date. 

H.  Revision  of  Notification  of 
Compliance  Status  (NCS)  Report 
Requirement  for  New  Group  1  Emission 
Point 

In  the  promulgated  Petroleum 
Refineries  NESHAP,  facilities  are 
required  to  provide  a  NCS  report  for  a 
new  Group  1  emission  point  within  150 
days  of  the  change  or  addition  of  that 
point.  By  today's  action,  the  reporting 
requirements  are  amended  to  allow  the 
NCS  report  to  be  provided  in  the 
periodic  report  for  the  reporting  period 
in  which  the  Group  1  emission  point  is 
added.  Today's  action  will  reduce  the 
burden  of  reporting  through 
consolidating  reports. 

Periodic  reports  are  due 
semiannually,  within  60  davs  of  the  end 
of  each  6-month  reporting  period. 
Through  this  amendment,  it  will  be 
possible  for  a  NCS  report  to  be 
submitted  more  than  150  days  after  the 
addition  of  a  Group  1  emission  point.  At 
most,  if  a  change  or  addition  is  made  at 


the  beginnmg  of  a  reportmg  period,  the 
NCS  may  not  be  provided  for  eight 
months,  approximately  three  months 
more  than  if  the  requirement  to  provide 
the  report  within  150  days  was  retained 
unchanged.  Alternately,  this  revision 
may  require  an  owner  or  operator  to 
submit  an  NCS  in  less  than  150  davs.  If 
an  addition  or  change  is  made  at  the  end 
of  a  reporting  period,  the  NCS  must  be 
submitted  with  the  next  periodic  report 
no  more  than  60  days  after  the  end  of 
the  reporting  period.  This  amendment 
does  not  change  the  amount  of  time  m 
which  a  Group  1  emission  point  must  be 
in  compliance  with  the  standards  of  the 
Petroleum  Refineries  NESHAP. 

/.  Semiannual  Reporting  of  Inspection 
Results 

For  storage  vessels  complying  with 
the  reporting  requirements  of  the 
Petroleum  Refineries  NESHAP.  if  a 
failure  is  detected  during  an  inspection, 
it  is  required  to  be  reported  in  the  next 
periodic  report.  For  storage  vessels 
complying  with  subpart  Kb  or  subpart 
Ka,  if  a  failure  is  detected  during  an 
inspection,  a  report  is  to  be  provided  to 
the  Administrator  within  30  days  or  60 
days,  respectively.  By  todav's  action, 
when  a  failure  is  detected  during  an 
inspection  of  a  storage  vessel  sub)ect  to 
the  Petroleum  Refineries  NESHAP  that 
is  to  comply  with  subpart  Kb  or  subpart 
Ka.  the  failure  is  to  be  reported  in  the 
next  periodic  report.  This  revision 
provides  consistency  for  reporting 
requirements  between  storage  vessels 
that  are  to  comply  with  the  N'ESH.^P 
and  storage  vessels  that  are  to  comply 
with  subpart  Kb  and  subpart  Ka, 
without  altering  the  control 
requirements  of  subparts  Kb  or  Ka 

/.  Extensions  for  EFR  Seal  Gap 
Measurements 

As  discussed  previously,  storage 
vessels  subject  to  the  Petroleum 
Refineries  NESHAP  and  a  new  source 
performance  standard  (40  CFR  part  60. 
subpart  K.  Ka  or  Kb)  are  only  required 
to  comply  with  one  of  the  standards 
Procedures  are  specified  for  external 
floating  roof  storage  vessels  that  must 
comply  with  the  refinery  MACT  to 
allow  seal  gap  measurements  to  be 
delayed  if  it  is  determined  that  it  is 
unsafe  to  perform  the  measurement. 
Provisions  allow  the  gap  measurements 
to  be  delayed  for  30  davs  while  the 
unsafe  conditions  are  corrected  If  the 
unsafe  conditions  cannot  be  corrected 
within  that  time  period,  the  vessel  is  to 
be  emptied  within  45  days  of  the 
determination  that  tlie  roof  is  unsafe. 
The  ouTier  or  operator  may  use  up  to 
two  extensions  of  30  days  each  to  empty 
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the  tank.  There  are  no  such  provisions 
in  subparts  Ka  or  Kb. 

Today's  action  extends  the  provision 
to  allow  seal  gap  measurements  to  be 
delayed  due  to  unsafe  conditions  to 
storage  vessels  subject  to  the  Petroleum 
Refineries  NESHAF  that  are  to  comply 
with  subparts  Ka  and  Kb.  The  EPA  has 
determined  that  the  extension  provision 
provides  necessary  guidance  for  owners 
and  operators  in  circumstances  that 
were  not  considered  in  the  development 
of  subparts  Ka  and  Kb.  Today's  action 
does  not  alter  the  stringency  of  control 
requirements  of  subparts  Ka  or  Kb. 

K.  Extensions  for  Storage  Vessel  Repairs 

In  the  Petroleum  Refinerit^s  NESHAP, 
when  an  internal  floating  roof  is 
discovered  tn  not  meet  the  requirements 
of  the  standard,  it  must  be  repaired  or 
the  associated  storage  vessel  taken  out 
of  service  and  emptied  within  45  davs 
If  a  storage  vessel  cannot  be  emptied  or 
repaired  within  45  days,  the  owner  or 
operator  may  use  up  to  two  extensions 
of  30  days  each.  If  an  extension  is 
utilized,  the  owner  or  operator  must,  in 
the  next  periodic  report,  identify  the 
vessel,  provide  a  description  of  the 
failure,  document  that  alternate  storage 
capacity  is  unavailable,  and  specify  a 
schedule  of  actions  that  will  ensure  that 
the  control  equipment  will  be  repaired 
or  the  vessel  will  be  emptied  as  soon  as 
possible.  Subpart  Kb  does  not  include 
provisions  to  be  followed  in  the  event 
that  a  failure  is  detected  during  an 
inspection  of  a  storage  vessel  control 
device  and  the  storage  vessel  cannot  bo 
repaired  or  emptied  within  45  days. 

Today's  action  extends  the  provision 
to  allow  for  delays  in  repairing  or 
emptying  a  storage  vessel  found  to  be 
out  of  compliance  to  storage  vessels 
subject  to  the  Petroleum  Refineries 
NESHAP  that  are  to  comply  with 
subpart  Kb.  The  EPA  has  determined 
that  the  provision  provides  necessary 
guidance  for  owners  and  operators  in 
circumstances  that  were  not  considered 
in  the  development  of  subpart  Kb. 
Today's  action  does  not  alter  the 
stringency  of  control  requirements  of 
subpart  Kb. 

L.  Definition  of  Gasoline 

In  the  current  Petroleum  Refineries 
NESHAP.  no  definition  is  provided  for 
gasoline  although  gasoline  loading  racks 
at  affected  facilities  are  subject  to 
subpart  CC.  By  today's  action,  a 
definition  for  gasoline  is  added  to  the 
definitions  in  subpart  CC.  The 
definition  is  taken  from  40  CFR  part  60. 
subpart  XX  Standards  of  Performance 
for  Bulk  Gasoline  Terminals. 


A/.  Report  of  Determination  of 
Applicability  for  Flexible  Operation 
Units  and  for  Distillation  Columns  and 
Storage  Vessels  for  Which  Use  Varies 

The  Petroleum  Refineries  NESH.AP 
requires  a  report  of  the  determination  of 
the  applicability  of  subpart  CC  to 
process  units  designed  and  operated  as 
flexible  operation  units,  and  storage 
vessels  and  distillation  units  for  which 
use  varies  from  year  to  year.  For  existing 
units,  this  report  is  to  be  submitted  no 
later  than  18  months  prior  to  the 
compliance  date.  With  the  exception  of 
reports  required  for  emission  points 
included  in  emissions  averaging,  no 
other  reports  are  required  prior  to  the 
compliance  date.  By  today's  action,  the 
requirement  is  revised  to  allow 
applicability  determinations  for  flexible 
operation  units  and  distillation  columns 
and  storage  vessels  for  which  use  varies 
to  be  reported  in  the  initial  Notification 
of  Compliance  Status  report.  This 
revision  provides  consistency  between 
reporting  requirements  and  reduces 
burden  by  consolidating  reports.  This 
revision  does  not  alter  the  date  by 
which  existing  units  must  be  in 
compliance  with  the  Petroleum 
Refineries  NESHAP. 

A'.  Compliance  of  Agitators  With 
Equipment  Leaks  Provisions 

Currently,  owners  and  operators  of 
refineries  can  comply  with  the 
equipment  leaks  provisions  of  the 
NESHAP  by  complying  with  the 
equipment  leaks  provisions  of  subpart 
H.  S(jme  of  the  referenced  provisions  of 
subpart  H  refer  to  agitators  in  heavy 
liquid  service.  As  stated  on  page  8-3  of 
the  background  information  document 
for  the  final  rule  (EPA-453/R-95-015b). 
the  provisions  of  the  Petroleum 
Refineries  NESHAP  are  not  intended  to 
apply  to  agitators.  It  is  possible  that,  due 
to  the  references  to  agitators  in  subpart 
H.  subpart  CC  could  be  interpreted  as 
applying  to  agitators.  Today's  action 
revises  the  Petroleum  Refineries 
NESHAP  to  specifically  state  that 
owners  and  operators  of  facilities 
subject  to  subpart  CC  are  not  required  to 
comply  with  subpart  H  for  agitators  in 
heavy  liquid  service. 

O.  Ch-erlap  of  Subparts  XX  and  R  for 
Gasoline  Loading  Racks 

The  current  Petroleum  Refineries 
NESHAP  requires  gasoline  loading  racks 
located  at  refineries  to  be  in  compliance 
with  the  control  requirements  of  40  CFR 
part  63.  subpart  R  National  Emission 
Standards  for  Gasoline  Distribution 
Facilities.  New  gasoline  loading  racks 
are  also  subject  to  40  CFR  part  60, 
subpart  XX.  the  New  Source 


Performance  Standard  (NSPS)  for  bulk 
gasoline  terminals.  It  is  currently 
possible  for  a  gasoline  loading  rack  at  a 
petroleum  refinery  to  be  subject  to  both 
subparts  R  and  XX.  Today's  action 
revises  the  Petroleum  Refineries 
NESHAP  to  require  petroleum  refineries 
with  gasoline  loading  racks  subject  to 
both  subparts  R  and  XX  to  comply  with 
the  control  requirements  of  subpart  R. 
This  revision  does  not  alter  the 
stringency  of  the  rule  as  the  control 
requirements  of  subpart  R  are  more 
stringent  than  the  control  requirements 
of  subpart  XX. 

P.  Corrections  to  Miscellaneous  Process 
Vent  Equations 

Following  promulgation  of  the 
Petroleum  Refineries  NESHAP.  two 
errors  were  discovered  in  two  equations 
to  be  used  to  calculate  kilograms  per 
day  of  volatile  organic  compounds 
(VOC)  in  miscellaneous  process  vent 
streams.  If  used  as  currently  presented, 
the  equations  will  cause  facilities  to 
underestimate  kilograms  per  day  of  VOC 
by  a  factor  of  24  or  1.000.  Today's  action 
corrects  these  equations.  These 
corrections  do  not  alter  the  monitoring. 
recordkeeping,  or  reporting 
requirements  or  control  requirements  of 
the  rule  as  originally  intended. 

Q.  Revision  of  Notification  of 
Compliance  Status  Report  Requirement 
for  Existing  Group  1  Storage  Vessels 
Brought  Into  Compliance  After  August 
18.  1998 

The  Petroleum  Refineries  NESHAP 
allows  floating  roof  storage  vessels  to  be 
brought  into  compliance  up  to  10  years 
after  August  18,  1998,  the  compliance 
date  for  other  emission  points.  A 
Notification  of  Compliance  Status  (NCS) 
report  is  required  to  be  submitted  when 
these  vessels  are  brought  into 
compliance.  Currently,  it  is  not  clear 
when  the  NCS  report  is  to  be  submitted. 

Today's  revision  will  require  a  NCS 
report  to  be  submitted  for  storage 
vessels  brought  into  compliance  after 
August  18.  1998  with  the  periodic 
report  for  the  reporting  period  in  which 
the  vessel  was  brought  into  compliance. 
The  report  will  include  a  list  of  Group 
1  storage  vessels  and  either  the  actual  or 
anticipated  date  of  compliance  for  each 
vessel. 

This  revision  provides  needed 
clarification  and  allows  for  the 
consolidation  of  reports. 

rV.  Reduction  in  Burden 

The  revisions  included  in  today's 
action  are  expected  to  reduce  the  annual 
recordkeeping  and  reporting  burden 
associated  with  this  NESHAP  by  50 
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technical  hours  per  refinery  and  8,250 
technical  hours  nationwide. 

V.  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  (CAA),  judicial  review  of  the 
actions  taken  by  this  final  rule  is 
available  only  on  the  filing  of  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  60  days  of  today's  publication  of 
this  action.  Under  section  307(b)(2)  of 
the  CAA,  the  requirements  that  are 
subject  to  today's  notice  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

VI.  Administrative 

A.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  previously 
promulgated  Petroleum  Refineries 
NESHAP  rule  were  submitted  to  and 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.  A 
copy  of  this  Information  Collection 
Request  (ICR)  document  (OMB  Control 
Number  2060-0340)  may  be  obtained 
from  the  Information  Policy  Branch 
(PY-223Y);  U.S.  Environmental 
Protection  Agency;  401  M  Street,  S\V: 
Washington,  DC  20460  or  by  calling 
(202)  260-2740.  The  information 
collection  request  is  currently  in  the 
reinstatement  process. 

The  information  collection  request 
has  been  revised  to  reflect  the  revisions 
to  monitoring,  recordkeeping  and 
reporting  requirements  made  by  today's 
action.  The  collection  of  information 
has  an  estimated  annual  reporting  and 
recordkeeping  burden  averaging  3,000 
hours  per  respondent.  This  estimate 
includes  time  for  reviewing 
instructions;  developing,  acquiring, 
installing,  and  utilizing  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjusting 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  completing  and  reviewing 
the  collection  of  information;  and 
transmitting  or  otherwise  disclosing  the 
information. 

The  burden  estimate  reflects  an 
annual  reduction  of  8,250  technical 
hours,  as  compared  to  the  estimate  at 
promulgation,  resulting  from  the 
revisions  made  by  today's  action. 

B.  Executive  Order  12866  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993)  the  Agency 


must  determine  whether  the  regulator^' 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

1.  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  bv  another  agency; 

3.  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  land  programs  or  the  rights  and 
obligations  of  recipients  thereof;  of 

4.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Because  today's  action  decreases  the 
burden  of  the  Petroleum  Refineries 
NESHAP  without  altering  the 
stringency,  applicability,  or  schedule  of 
the  NESHAP  or  other  rules,  this  rule 
was  classified  "non-significant"  under 
Executive  Order  12866  and.  therefore 
was  not  reviewed  by  the  Office  of 
Management  and  Budget. 

C.  Regulatory'  Flexibility 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  The  EPA  has  also 
determined  that  this  rule  will  not  have 
a  significant  negative  economic  impact 
on  a  substantial  number  of  small 
entities.  This  final  rule  will  not  have  a 
significant  negative  impact  on  a 
substantial  number  of  small  entities 
because  it  revises  monitoring, 
recordkeeping,  and  reporting 
requirements  and  reduces  the  associated 
burden  for  all  affected  facilities, 
including  small  entities. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  Si  00  million 
or  more  in  any  one  year.  Before 


promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective, 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  reguiatorv 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

At  the  time  of  promulgation.  EPA 
determined  that  the  Petroleum 
Refineries  NESHAP  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SI  00  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector.  This  determination  is  not 
altered  by  today's  action,  the  purpose  of 
which  is  to  reduce  the  burden 
associated  with  monitoring, 
recordkeeping,  and  reporting 
requirements.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

E.  Executive  Order  12875 

To  reduce  the  burden  of  Federal 
regulations  on  States  and  small 
governments,  the  President  issued 
Executive  Order  12875  entitled 
"Enhancing  the  Intergoverrunental 
Partnership"  on  October  26,  1993. 
Executive  Order  12875  prohibits  EPA.  to 
the  extent  feasible  and  permitted  by 
law,  from  promulgating  any  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government  unless:  (i)  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  costs 
incurred  by  the  State,  local  or  tribal 
government  in  complying  with  the 
mandate;  or  (ii)  EPA  provides  to  the 
Office  of  Management  and  Budget  a 
description  of  the  e.xtent  of  EPA's  prior 
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consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  those  entities 
concerns,  any  written  communications 
submitted  to  EPA  by  such  units  of 
government  and  EPA's  position 
supporting  the  need  to  issue  the 
regulation.  Executive  Order  12875 
further  requires  EPA  to  develop  an 
effective  process  to  permit  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timelv  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfimded 
mandates."  This  rule  does  not  create  a 
mandate  upon  State,  local  or  tribal 
governments. 

F.  Applicabilitv  of  Executive  Order 
13045 

Executive  Order  1304.5  applies  to  any 
rule  that  EPA  determines  (1) 
"economically  significant"  as  defined 
under  E.xecutive  Order  12866.  and  (2) 
the  environmental  health  or  safetv  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria. 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children  and  explain  vvhv  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 

This  final  rule  is  not  subject  to  E.O. 
13045,  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks"  (62  FR  19885.  April  23. 
1997),  because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  Executive  Order  12866.  and  it  does 
not  address  an  environmental  health  or 
safety  risk  that  would  have  a 
disproportionate  effect  on  children. 

G.  Submission  to  Congress 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous  air 


pollutants.  Petroleum  refineries. 
Reporting  and  recordkeeping 
requirements,  Storage  vessels. 

Dated:  August  11,  1998. 
Carol  M.  Browner, 

Administrator. 

For  reasons  set  out  in  the  preamble, 
part  63  of  title  40.  chapter  I,  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  CC — National  Emission 
Standards  for  Hazardous  Air 
Pollutants:  Petroleum  Refineries 

2.  Amend  §63.640  by  revising 
paragraphs  (k)(2){vii).  (n)(l),  (n)(3),  and 
(n){6);  by  adding  paragraphs  (n)(8)  and 
{n)(9);  and  by  revising  paragraph  (o)(2) 
and  adding  paragraph  (r)  to  read  as 
follows: 

§  63.640    Applicability  and  designation  of 
affected  source. 

♦         •         •         «         « 

(k)  *   '   * 

(2)  *    •    * 

(vii)  Reports  and  notifications 
required  by  §§  63.565  and  63.567  of 
subpart  Y  of  this  part.  These 
requirements  are  summarized  in  table  5 
of  this  subpart. 


(1)  After  the  compliance  dates 
specified  in  paragraph  (h)  of  this 
section,  a  Group  1  or  Group  2  storage 
vessel  that  is  part  of  an  existing  source 
and  is  also  subject  to  the  provisions  of 
40  CFR  part  60,  subpart  Kb,  is  required 
to  comply  only  with  the  requirements  of 
40  CFR  part  60,  subpart  Kb,  except  as 
provided  in  paragraph  (n)(8)  of  this 
section. 
***** 

(3)  After  the  compliance  dates 
specified  in  paragraph  (h)  of  this 
section,  a  Group  2  storage  vessel  that  is 
part  of  a  new  source  and  is  subject  to 
the  control  requirements  in  §  60.112b  of 
40  CFR  part  60,  subpart  Kb  is  required 
to  comply  only  with  40  CFR  part  60, 
subpart  Kb  except  as  provided  in 
paragraph  (n)(8)  of  this  section. 
***** 

(6)  After  compliance  dates  specified 
in  paragraph  (h)  of  this  section,  a  Group 
2  storage  vessel  that  is  subject  to  the 
control  requirements  of  40  CFR  part  60, 
subparts  K  or  Ka  is  required  to  comply 
only  with  the  provisions  of  40  CFR  part 


60,  subparts  K  or  Ka  except  as  provided 
for  in  paragraph  (n)(9)  of  this  section. 

***** 

(8)  Storage  vessels  described  by 
paragraphs  (n)(l)  and  (n)(3)  of  this 
section  are  to  comply  with  40  CFR  part 
60,  subpart  Kb  except  as  provided  for  in 
paragraphs  (n)(8)(i)  through  (nK8)(vi)  of 
this  section. 

(i)  Storage  vessels  that  are  to  comply 
with  §60.112b(a)(2)  of  subpart  Kb  are 
exempt  from  the  secondary  seal 
requirements  of  §  60.112b(a)(2)(i)(B) 
during  the  gap  measurements  for  the 
primary  seal  required  by  §60.113b(b)  of 
subpart  Kb. 

(ii)  If  the  owner  or  operator 
determines  that  it  is  unsafe  to  perform 
the  seal  gap  measurements  required  in 
§60.113b(b)  of  subpart  Kb  or  to  inspect 
the  vessel  to  determine  compliance  with 
§60.113b(a)  of  subpart  Kb  because  the 
roof  appears  to  be  structurally  unsound 
and  poses  an  imminent  danger  to 
inspecting  personnel,  the  owner  or 
operator  shall  comply  with  the 
requirements  in  either  §  63.120(b)(7)(i) 
or  §  63.120(b)(7)(ii)  of  subpart  G. 

(iii)  If  a  failure  is  detected  during  the 
inspections  required  by  §  60.113b(a)(2) 
or  during  the  seal  gap  measurements 
required  by  §  60.113b(b)(l).  and  the 
vessel  cannot  be  repaired  within  45 
days  and  the  vessel  cannot  be  emptied 
within  45  days,  the  owner  or  operator 
may  utilize  up  to  two  extensions  of  up 
to  30  additional  calendar  days  each.  The 
owner  or  operator  is  not  required  to 
provide  a  request  for  the  extension  to 
the  Administrator. 

(iv)  If  an  extension  is  utilized  in 
accordance  with  paragraph  (n)(8)(iii)  of 
this  section,  the  owner  or  operator  shall, 
in  the  next  periodic  report,  identify  the 
vessel,  provide  the  information  listed  in 
§60.113b(a)(2)or§60.113b(b)(4)(iii). 
and  describe  the  nature  and  date  of  the 
repair  made  or  provide  the  date  the 
storage  vessel  was  emptied. 

(v)  Owners  and  operators  of  storage 
vessels  complying  with  subpart  Kb  of 
part  60  may  submit  the  inspection 
reports  required  by  §§  60.115b(a)(3). 
(a)(4),  and  (b)(4)  of  subpart  Kb  as  part  of 
the  periodic  reports  required  by  this 
subpart,  rather  than  within  the  30-day 
period  specified  in  §§  60.115b(a)(3).  ' 
(a)(4),  and  (b)(4)  of  subpart  Kb. 

(vi)  The  reports  of  rim  seal 
inspections  specified  in  §  60.115b(b)(2) 
are  not  required  if  none  of  the  measured 
gaps  or  calculated  gap  areas  exceed  the 
limitations  specified  in  §60.113b(b)(4). 
Documentation  of  the  inspections  shall 
be  recorded  as  specified  in 
§60.115b(b)(3). 

(9)  Storage  vessels  described  by 
paragraph  (n)(6)  of  this  section  that  are 
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to  comply  with  40  CFR  part  60,  subpart 
Ka,  are  to  comply  with  only  subpeurt  Ka 
except  as  provided  for  in  paragraphs 
(n){9)(i)  through  (n)(9)(iv)  of  this 
section. 

(i)  If  the  owner  or  operator  determines 
that  it  is  unsafe  to  perform  the  seal  gap 
measurements  required  in 
§60.113a(a)(l]  of  subpart  Ka  because  the 
floating  roof  appears  to  be  structurally 
unsound  and  poses  an  imminent  danger 
to  inspecting  personnel,  the  owner  or 
operator  shall  comply  with  the 
requirements  in  either  §  63.120(bK7)(i) 
or  §  63.120(b)(7)(ii)  of  subpart  G. 

(ii)  If  a  failure  is  detected  during  the 
seal  gap  measurements  required  by 
§60.113a(a)(l)  of  subpart  Ka,  and  the 
vessel  cannot  be  repaired  within  45 
days  and  the  vessel  cannot  be  emptied 
within  45  days,  the  owner  or  operator 
may  utilize  up  to  2  extensions  of  up  to 
30  additional  calendar  days  each. 

(iii)  If  an  extension  is  utilized  in 
accordance  with  paragraph  (n)(9)(ii)  of 
this  section,  the  owner  or  operator  shall, 
in  the  next  periodic  report,  identify  the 
vessel,  describe  the  nature  and  date  of 
the  repair  made  or  provide  the  date  the 
storage  vessel  was  emptied.  The  owner 
or  operator  shall  also  provide 
documentation  of  the  decision  to  utilize 
an  extension  including  a  description  of 
the  failure,  documentation  that  alternate 
storage  capacity  is  unavailable,  and  a 
schedule  of  actions  that  will  ensure  that 
the  control  equipment  will  be  repaired 
or  the  vessel  emptied  as  soon  as 
possible. 

(iv)  Owners  and  operators  of  storage 
vessels  complying  with  subpart  Ka  of 
part  60  may  submit  the  inspection 
reports  required  by  §  60.113a(a)(l)(i)(E) 
of  subpart  Ka  as  part  of  the  periodic 
reports  required  by  this  subpart,  rather 
than  within  the  60-day  period  specified 
in  §  60.113a(a)(l)(i)(E)  of  subpart  Ka. 

(o)  *   *   * 

(2)  After  the  compliance  dates 
specified  in  paragraph  (h)  of  this  section 
a  Group  1  or  Group  2  wastewater  stream 
that  is  conveyed,  stored,  or  treated  in  a 
wastewater  stream  management  unit 
that  also  receives  streams  subject  to  the 
provisions  of  §§63.133  through  63.147 
of  subpart  G  wastewater  provisions  of 
this  part  shall  comply  as  specified  in 
paragraph  (o)(2)(i)  or  (o)(2)(ii)  of  this 
section.  Compliance  with  the  provisions 
of  paragraph  (o)(2)  of  this  section  shall 
constitute  compliance  with  the 
requirements  of  this  subpart  for  that 
wastewater  stream. 

(i)  Comply  with  paragraphs 
(o)(2)(i)(A)  through  (o)(2)(i)(C)  of  this 
section. 

(A)  The  provisions  in  §§63.133 
through  63.140  of  subpart  G  for  all 
equipment  used  in  the  storage  and 


conveyance  of  the  Group  1  or  Group  2 
wastewater  stream. 

(B)  The  provisions  in  both  40  CFR 
part  61.  subpart  FF  and  in  §§63.138  and 
63.139  of  subpart  G  for  the  treatment 
and  control  of  the  Group  1  or  Group  2 
wastewater  stream. 

(C)  The  provisions  in  §§  63.143 
through  63.148  of  subpart  G  for 
monitoring  and  inspections  of 
equipment  and  for  recordkeeping  and 
reporting  requirements.  The  owner  or 
operator  is  not  required  to  comply  with 
the  monitoring,  recordkeeping,  and 
reporting  requirements  associated  with 
the  treatment  and  control  requirements 
in  40  CFR  part  61,  subpart  FF,  §§61.355 
through  61.357. 

(ii)  Comply  with  paragraphs 
(o)(2)(ii)(A)  and  (o)(2)(ii)(B)  of  this 
section. 

(A)  Comply  with  the  provisions  of 
§§  63.133  through  63.148  and  §§  63.151 
and  63.152  of  subpart  G. 

(B)  For  any  Group  2  wastewater 
stream  or  organic  stream  whose  benzene 
emissions  are  subject  to  control  through 
the  use  of  one  or  more  treatment 
processes  or  waste  management  units 
under  the  provisions  of  40  CFR  part  61, 
subpart  FF  on  or  after  December  31 , 
1992,  comply  with  the  requirements  of 
§63.133  through  §63.147  of  subpart  G 
for  Group  1  wastewater  streams. 

*         «         •         •         » 

(r)  Overlap  of  subpart  CC  with  other 
regulations  for  gasoline  loading  racks. 
After  the  compliance  dates  specified  in 
paragraph  (h)  of  this  section,  a  Group  1 
gasoline  loading  rack  that  is  part  of  a 
source  subject  to  subpart  CC  and  also  is 
subject  to  the  provisions  of  40  CFR  part 
60,  subpart  XX  is  required  to  comply 
only  with  this  subpart. 

3.  Amend  §  63.641  by  adding  in 
alphabetical  order  a  definition  for 
"gasoline"  to  read  as  follows: 

§  63.641     Definitions. 

***** 

Gasoline  means  any  petroleum 
distillate  or  petroleum  distillate/alcohol 
blend  having  a  Reid  vapor  pressure  of 
27.6  kilopascals  or  greater  that  is  used 
as  a  fuel  for  internal  combustion 
engines. 
***** 

4.  Amend  §  63.644  by  revising  the  last 
sentence  of  paragraph  (a)  to  read  as 
follows: 

§63.644    Monitoring  provisions  for 
miscellaneous  process  vents. 

(a)  *   *    *  All  monitoring  equipment 
shall  be  installed,  calibrated, 
maintained,  and  operated  according  to 
manufacturer's  specifications  or  other 
written  procedures  that  provide 


adequate  assurance  that  the  equipment 
will  monitor  accurately. 

•  «         *         *         • 

5.  Amend  §  63.645  by  revising  the 
definition  of  "K2  "  in  paragraph  (f)(4) 
and  revising  paragraph  (f)(5)  to  read  as 
follows; 

§  63.645    Test  methods  and  procedures  for 
miscellaneous  process  vents. 

***** 

(fl*    *    • 
(4)*    *    * 

K2  =  Constant.  5.986  X  10    M parts  per 
million)  ' '  (gram-mole  per  standard 
cubic  meter)  (kilogram  per  gram) 
(minute  per  day),  where  the  standard 
temperature  (standard  cubic  meter)  is  at 
20  °C. 
***** 

(5)  If  Method  25A  is  used,  the 
emission  rate  of  TOC  (Etoc)  shall  be 
calculated  using  the  following  equation: 

Etoc=K2CtocMQ,^ 

where: 

ETc>c=Emission  rate  of  TOC  (minus 
methane  and  ethane)  in  the  sample, 
kilograms  per  day. 

K2=Constant.  5.986x10''  (parts  per 
million)     '  (gram-mole  per  standard 
cubic  meter)  (kilogram  per 
gram)(minute  per  day),  where  the 
standard  temperature  (standard  cubic 
meter)  is  at  20  "C. 

CToc=Concentration  of  TOC  on  a  dry 
basis  in  parts  per  million  volume  as 
measured  by  Method  25A  of  40  CFR 
part  60,  appendix  A,  as  indicated  in 
paragraph  (f)(3)  of  this  section. 

M=MoIecular  weight  of  organic 
compound  used  to  express  units  of 
Crexr.  gram  per  gram-mole. 

Qs=Vent  stream  flow  rate,  drv  standard 
cubic  meters  per  minute,  at  a 
temperature  of  20  °C. 

***** 

6.  Amend  §63.648  by  revising 
paragraph  (e)  to  read  as  follows: 

§  63.64S    Equipment  leak  standards. 

*  *         ♦         ♦         • 

(e)  For  reciprocating  pumps  in  heavT 
liquid  ser\'ice  and  agitators  in  heavy 
liquid  service,  owmers  and  operators  are 
not  required  to  comply  with  the 
requirements  in  §63.169  of  subpart  H  of 
this  part. 
***** 

7.  Amend  §  63.654  by  revising  the 
first  sentence  of  paragraph  (a);  revising 
paragraphs  (d)(1),  (f)  introductory  text, 
and  (f)(l)(i)(A);  adding  paragraph  (f)(6); 
and  revising  the  first  two  sentences  of 
paragraph  (h)(6)  to  read  as  follows 

§  63.654    Reporting  and  recordkeeping 
requirements. 

(a)  Each  owner  or  operator  subject  to 
the  wastewater  provisions  in  §  63.647 
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shall  comply  with  the  recordkeeping 
and  reporting  provisions  in  §§61.356 
and  61.357  of  40  CFR  part  61.  subpart 
FF  unless  they  are  complying  with  the 
wastewater  provisions  specified  in 
paragraph  (o)(2)(ii)  of  §63.640.  *    *    * 

***** 

(d)  *    *    * 

(1)  Sections  60.486  and  60.487  of 
subpart  VV  of  part  60  except  as 
specified  in  paragraph  (d)(l](i)  of  this 
section;  or  §§63.181  and  63.182  of 
subpart  H  of  this  part  except  for 
§§  63.182(b),  (c)(2).  and  (c)(4). 

(i)  The  signature  of  the  owner  or 
operator  (or  designate)  whose  decision  it 
was  that  a  repair  could  not  be  effected 
without  a  process  shutdown  is  not 
required  to  be  recorded.  Instead,  the 
name  of  the  person  whose  decision  it 
was  that  a  repair  could  not  be  effected 
without  a  process  shutdown  shall  be 
recorded  and  retained  for  2  years. 

(ii)  [Reserved] 
***** 

(f)  Each  owner  or  operator  of  a  source 
subject  to  this  subpart  shall  submit  a 
Notification  of  Compliance  Status  report 
within  150  days  after  the  compliance 
dates  specified  in  §  63.640(h)  with  the 
exception  of  Notification  of  Compliance 
Status  reports  submitted  to  comply  with 
§63.640(1)(3)  and  for  storage  vessels 
subject  to  the  compliance  schedule 
specified  in  §  63.640(h)(4).  Notification 
of  Compliance  Status  reports  required 
by  §  63.640(1)(3)  and  for  storage  vessels 
subject  to  the  compliance  dates 
specified  in  §  63.640(h)(4)  shall  be 
submitted  according  to  paragraph  (f](6) 
of  this  section.  This  information  ma^  be 
submitted  in  an  operating  permit 
application,  in  an  amendment  to  an 
operating  permit  application,  in  a 
separate  submittal,  or  in  any 
combination  of  the  three.  If  the  required 
information  has  been  submitted  before 
the  date  150  days  after  the  compliance 
date  specified  in  §  63.640(h),  a  separate 
Notification  of  Compliance  Status  report 
is  not  required  within  150  days  after  the 
compliance  dates  specified  in 
§  63.640(h).  If  an  owner  or  operator 


submits  the  information  specified  in 
paragraphs  (f)(1)  through  (f)(5)  of  this 
section  at  different  times,  and/or  in 
different  submittals,  later  submittals 
may  refer  to  earlier  submittals  instead  of 
duplicating  and  resubmitting  the 
previously  submitted  information.  Each 
owner  or  operator  of  a  gasoline  loading 
rack  classified  under  Standard 
Industrial  Classification  Code  2911 
located  within  a  contiguous  area  and 
under  common  control  with  a 
petroleum  refinery  subject  to  the 
standards  of  this  subpart  shall  submit 
the  Notification  of  Compliance  Status 
report  required  by  subpart  R  of  this  part 
within  150  days  after  the  compliance 
dates  specified  in  §  63.640(h)  of  this 
subpart. 

(D*    *    * 

(i)*    *   * 

(A)  Identification  of  each  storage 
vessel  subject  to  this  subpart,  and  for 
each  Group  1  storage  vessel  subject  to 
this  subpart,  the  information  specified 
in  paragraphs  (f)(l)(i)(A)(2)  through 
(f)(l)(i)(A)(3)  of  this  section.  This 
information  is  to  be  revised  each  time  a 
Notification  of  Compliance  Status  report 
is  submitted  for  a  storage  vessel  subject 
to  the  compliance  schedule  specified  in 
§  63.640(h)(4)  or  to  comply  with 
§63.640(1)(3). 

(2)  For  each  Group  1  storage  vessel 
complying  with  §  63.646  that  is  not  . 
included  in  an  emissions  average,  the 
method  of  compliance  (i.e.,  internal 
floating  roof,  external  floating  roof,  or 
closed  vent  system  and  control  device). 

(2)  For  storage  vessels  subject  to  the 
compliance  schedule  specified  in 

§  63.640(h)(4)  that  are  not  complying 
with  §  63.646,  the  anticipated 
compliance  date. 

(3)  For  storage  vessels  subject  to  the 
compliance  schedule  specified  in 

§  63.640(h)(4)  that  are  complying  with 
§  63.646  and  the  Group  1  storage  vessels 
described  in  §  63.640(1),  the  actual 
compliance  date. 
***** 

(6)  Notification  of  Compliance  Status 
reports  required  by  §  63.640(1)(3)  and  for 
storage  vessels  subject  to  the 


compliance  dates  specified  in 
§  63.640(h)(4)  shall  be  submitted  no 
later  than  60  days  after  the  end  of  the 
6-month  period  during  which  the 
change  or  addition  was  made  that 
resulted  in  the  Group  1  emission  point 
or  the  existing  Group  1  storage  vessel 
was  brought  into  compliance,  and  may 
be  combined  with  the  periodic  report. 
Six-month  periods  shall  be  the  same  6- 
month  periods  specified  in  paragraph 
(g)  of  this  section.  The  Notification  of 
Compliance  Status  report  shall  include 
the  information  specified  in  paragraphs 
(f)(1)  through  (f)(5)  of  this  section.  This 
information  may  be  submitted  in  an 
operating  permit  application,  in  an 
amendment  to  an  operating  permit 
application,  in  a  separate  submittal,  as 
part  of  the  periodic  report,  or  in  any 
combination  of  these  four.  If  the 
required  information  has  been 
submitted  before  the  date  60  days  after 
the  end  of  the  6-month  period  in  which 
the  addition  of  the  Group  1  emission 
point  took  place,  a  separate  Notification 
of  Compliance  Status  report  is  not 
required  within  60  days  after  the  end  of 
the  6-month  period.  If  an  owner  or 
operator  submits  the  information 
specified  in  paragraphs  (f)(1)  through 
(f)(5)  of  this  section  at  different  times, 
and/or  in  different  submittals,  later 
submittals  may  refer  to  earlier 
submittals  instead  of  duplicating  and 
resubmitting  the  previously  submitted 
information. 
***** 

(h)  *   •   * 

(6)  The  owner  or  operator  shall 
submit  the  information  specified  in 
paragraphs  (h)(6)(i)  through  (h)(6)(iii)  of 
this  section,  as  applicable.  For  existing 
sources,  this  information  shall  be 
submitted  in  the  initial  Notification  of 
Compliance  Status  report.  *   *    * 
***** 

8.  In  table  5  in  the  appendix  of 
subpart  CC  of  this  part,  remove  the 
entries  for  "63.566(a)"  and  "63.566(b)" 
and  add  two  entries,  in  numerical  order, 
to  read  as  follows: 


Table  5.— Marine  Vessel  Loading  and  Unloading  Operations  Recordkeeping  and  Reporting  Requirements^ 


Reference  (section  of  sub>- 
part  Y  of  this  part) 


Description 


Comment 


63.565(a) Performance  tesfsite  test 

plan. 

63.565(b) Performance  test  data  re- 
quirements. 


The  information  required  under  this  paragraph  is  to  be  submitted  with  the  notifica- 
tion of  compliance  status  report  required  under  40  CFR  part  63,  subpart  CC. 


9Thii 


;  table  does  not  include  all  the  requirements  delineated  under  the  referenced  Sections.  See  referenced  Sections  for  specific  requirements. 
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9.  In  table  6  in  the  appendix  of 
subpart  CC  of  this  part,  revise  the 


entries  for  "63.6(e),"  "63.8(c)(3)."  and 
"63.10(d)(5)(ii)"  to  read  as  follows: 


Table  6.— General  Provisions  Applicability  to  Subpart  CC^ 


Reference 


Applies  to  subpart  CC 


Comment 


§  63.6(e)  Yes 


Does  not  apply  to  Group  2  emission  points.''  The  startup,  shutdown,  and  malfunc- 
tion plan  specified  in  § 53.6(e)(3)  is  not  required  for  wastewater  operations  that 
are  not  subject  to  subpart  G  of  this  part. 

Except  that  actions  taken  during  a  startup,  shutdown,  or  malfunction  that  are  rvDt 
consistent  with  the  startup,  shutdown,  and  malfunction  plan  do  not  need  to  be  re- 
ported within  2  arxj  7  days  of  commencing  arxJ  completing  the  action,  respec- 
tively, but  must  be  included  in  the  next  penodic  report. 


§63.8(c)(3)  Yes 


Except  that  verification  of  operational  status  shall,  at  a  minimum,  include  completion 
of  the  manufacturer's  wntten  specifications  or  recommendations  for  installation, 
operation,  and  calibration  of  the  system  or  other  written  procedures  that  provide 
adequate  assurance  that  the  equipment  would  monitor  accurately. 


§63.10(d)(5)(ii) : Yes 


Except  that  actions  taken  dunng  a  startup,  shutdown,  or  malfunction  that  are  r>ot 
consistent  with  the  startup,  shutdown,  and  malfunction  plan  do  not  need  to  be  re- 
ported within  2  and  7  days  of  commencing  and  completing  the  action,  respec- 
tively, but  must  be  included  in  the  next  periodic  report. 


■Wherever  sut>part  A  specifies  "postmark"  dates  submittals  may  be  sent  by  methods  other  than  the  U.S.  Mail  (eg,  by  fax  or  courier)   Submit- 
tals shall  be  sent  by  specified  dates,  but  a  postmark  is  not  required. 
"The  plan,  and  any  records  or  reports  of  startup,  shutdown,  and  malfunction  do  not  apply  to  Group  2  emission  points 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[KY  99-1-9820a;  FRL-6142-7] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes — Kentucky: 
Redesignation  of  the  Muhlenberg 
County  Sulfur  Dioxide  Secondary 
Nonattainment  Area  to  Attainment 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  November  21,  1997,  the 
Commonwealth  of  Kentucky  submitted, 
through  the  Natural  Resources  and 
Environmental  Protection  Cabinet  (the 
Cabinet),  a  request  for  redesignation  of 
Muhlenberg  County,  Kentucky,  to 
attainment  for  the  secondary  sulfur 
dioxide  (SO2)  National  Ambient  Air 
Quality  Standard  (NAAQS).  The 
secondary  nonattainment  designation 
for  SO2  was  based  on  the  fact  that  the 
Tennessee  Valley  Authority  (TVA) 
Paradise  Steam  Plant  was  out  of 
compliance  with  its  allowable  emission 
limit.  The  Cabinet  submitted  air 
dispersion  modeling  which 
demonstrates  that  the  secondary 


(NAAQS)  for  SO2  are  now  being 
maintained.  The  EPA  is  approving  the 
request  for  redesignation. 

DATES:  This  direct  final  rule  is  effective 
on  October  19.  1998  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  September  17,  1998.  If  EPA 
receives  adverse  comment,  we  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Scott  M.  Martin, 
Regulatory  Planning  Section,  Air 
Planning  Branch,  Air,  Pesticides  & 
Toxics  Management  Division,  Region  4 
Environmental  Protection  Agency,  61 
Forsyth  Street,  Atlanta.  Georgia  30303. 
Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  Atlanta,  Georgia 
30303. 

Mr.  John  E.  Hornback,  Director,  Division 
of  Air  Quality,  Department  for 
Environmental  Protection,  Natural 
Resources  and  Environmental 


Protection  Cabinet.  803  Schenkel 
Lane.  Frankfort,  Kentucky  40601 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  M.  Martin.  Regulatory  Planning 
Section.  Air  Planning  Branch.  Air. 
Pesticides  &  Toxics  Management 
Division,  Region  4  Environmental 
Protection  Agency,  61  Forsyth  Street, 
Atlanta,  Georgia  30303.  The  telephone 
number  is  404-562-9036. 
SUPPLEMENTARY  INFORMATION:  In  a 
Federal  Register  document  published 
March  3,  1978.  (see  43  FR  8962) 
Muhlenberg  County  was  originally 
designated  nonattainment  for  the 
primar>'  and  secondary  SO2  NAAQS 
The  nonattainment  designation  was  due 
to  noncompliance  of  the  TVA  Paradise 
Plant  and  the  Kentucky  Utilities'  Green 
River  Plant.  In  a  June  24,  1983.  Federal 
Register  (see  48  FR  28988)  EPA 
approved  a  redesignation  request  for 
Muhlenberg  County  from  nonattainment 
to  attainment  for  the  SO2  primar\' 
NAAQS.  The  redesignation  request  for 
attainment  of  the  primary  standard  was 
approved  based  on  the  fact  that  the 
Kentucky  Utilities'  Green  River  Plant 
had  already  achieved  final  compliance 
with  its  modeled  SO2  emission  limit  of 
3.5  Ibs/MMBTU  in  1980  and  that  the 
TVA  Paradise  Plant  had  achieved 
compliance  with  its  modeled  SO2 
emission  Umit  of  5.2  Ibs/MMBTU.  Both 
of  these  emission  limitations  were 
determined  by  modeling  to  be  adequate 
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to  attain  and  protect  the  primary  SO: 
NAAQS.  Additionally,  in  the  same  June 
24,  1983,  Federal  Register  indicated 
that  a  modeled  SO2  emission  limitation 
of  3.1  Ibs/MMBTU  was  required  for 
TVA  Paradise  Plant  in  order  for  the  area 
to  achieve  and  maintain  the  SO; 
secondary  NAAQS.  The  T\'A  Paradise 
Steam  Plant  has  and  continues  to 
comply  with  the  more  stringent  SO; 
emission  limitation  which  is  the  basis 
for  the  request  for  secondary 
redesignation.  The  Commonwealth  of 
Kentucky  has  met  all  of  the  Clean  Air 
Act  Amendments  of  1990  (CAA) 
requirements  for  redesignation  pursuant 
to  Section  107(d)(3)(E). 

Section  107(d)(3)(E)(I)     The 
Administrator  Has  Determined  That  the 
Area  Has  Attained  the  NAAQS 

The  Cabinet  submitted  air  quality  data 
showing  that  Muhlenberg  County  has 
attained  the  SO;  secondary  NAAQS 
since  1982.  During  that  period  there 
were  no  exceedances.  and  hence,  no 
violations  of  the  SO;  NA.-\QS. 

Section  107(d)(3)(E)(ii)     The 
Administrator  Has  Fully  Approved  the 
Applicable  Implementation  Plan  for  the 
Area  Under  Section  llO(k) 

The  Kentucky  SIP  is  fully  approved 
and  meets  all  requirements  under 
section  no(k)  which  are  applicable  to 
Muhlenberg  Countv.  In  a  Federal 
Register  published  on  June  24,  1983, 
(see  48  PR  28988)  it  is  stated  that  an 
emission  limit  of  3.1  Ibs/MMBTU  for 
the  TVA  Paradise  Plant  is  required  in 
order  for  Muhlenberg  Countv  to  attain 
the  SO;  secondary  NAAQS.  The  TVA 
Paradise  Plant  was  required  to  meet  an 
emission  limitation  of  5.2  Ibs/MMBTU 
until  December  1.  1983,  at  which  time 
the  plant  must  meet  the  3.1  Ibs/MMBTU 
limit.  The  3.1  Ibs/MMBTU  limit  is 
presently  part  of  Kentucky's  approved 
SIP  and  is  currently  enforceable  by  EPA 
(see  45  FR  72153). 

Section  107(d)(3)(E)(iii)     The 
Administrator  Determines  That  the 
Improvement  in  Air  Quality  Is  Due  to 
Permanent  and  Enforceable  Reductions 
in  Emissions  Resulting  From 
Implementation  of  the  Applicable 
Implementation  Plan  and  Applicable 
Federal  Air  Pollutant  Control 
Regulations  and  Other  Permanent  and 
Enforceable  Reductions 

The  TVA  Paradise  Plant  and  the 
Kentucky  Utilities"  Green  River  Plant 
are  the  only  two  significant  sources  of 
SO;  in  Muhlenberg  County.  New 
emission  standards  were  established  for 
the  Green  River  and  TVA  Paradise 
plants.  The  Green  River  Plant  achieved 
compliance  with  its  new  3.5  lbs/ 


MMBTU  emission  limit  for  SO;  in  1980 
and  the  TVA  Paradise  Plant  achieved 
compliance  with  its  new  3.1  lbs/ 
MMBTU  for  SO;  in  1983  (see  48  FR 
28988). 

Section  107(d)(3)(E)(iv)     The 
Administrator  Has  Fully  Approved  a 
Maintenance  Plan  for  the  Area  as 
Meeting  the  Requirements  of  Section 
175  A 

Muhlenberg  County  is  currently 
classified  as  secondary  nonattainment 
for  the  SO;  NAAQS  and  maintenance 
plans  are  not  required  for  secondary 
nonattainment  areas.  Thus,  Kentucky 
did  not  submit  a  maintenance  plan. 

Section  107(d)(3)(E)(v)     The  State 
Containing  Such  Area  Has  Mmet  All 
Requirements  Applicable  to  the  Area 
Under  Section  110  and  Part  D 

Kentucky  has  complied  with  all 
requirements  of  section  110  of  the  CAA 
part  D.  Additionally,  a  Prevention  of 
Significant  Deterioration  (PSD)  program 
e.xists  in  Kentucky  and  applies  to 
Muhlenberg  County.  By  administering 
the  requirements  of  PSD  in  Muhlenberg 
County,  any  new  or  modified  source 
must  address  the  potential  impacts  of 
SO;  emissions  in  that  area.  This  would 
include  modeling  to  assess  the  potential 
ambient  impact  in  the  vicinity  of  the 
TVA  Paradise  Steam  Plant.  These 
requirements  will  protect  the  SO; 
NAAQS  in  the  Muhlenberg  County  area. 
Therefore,  Kentucky  has  complied  with 
all  requirements  of  section  110  and  part 
D  of  the  CAA  and  has  satisfied  all 
requirements  of  section  107(d)(3)(E). 

Final  Action 

In  this  action,  EPA  is  approving  the 
request  to  redesignate  Muhlenberg 
County,  Kentucky,  to  attainment  for  the 
secondary  SO;  NAAQS. 

The  SO;  SIP  is  designed  to  satisfy  the 
requirements  of  part  D  of  the  CAA  and 
to  provide  for  attainment  and 
maintenance  of  the  SO;  NAAQS.  This 
final  redesignation  should  not  be 
interpreted  as  authorizing  the  State  to 
delete,  alter,  or  rescind  any  of  the  SO; 
emission  limitations  and  restrictions 
contained  in  the  approved  SO;  SIP. 
Changes  to  SO;  SIP  regulations 
rendering  them  less  stringent  than  those 
contained  in  the  EPA  approved  plan 
cannot  be  made  unless  a  revised  plan 
for  attainment  and  maintenance  is 
submitted  to  and  approved  by  EPA. 
Unauthorized  relaxations,  deletions, 
and  changes  could  result  in  both  a 
finding  of  non-implementation  (section 
173(b)  of  the  CAA)  and  in  a  SIP 
deficiency  call  made  pursuant  to  section 
110(a)(2)(H)  of  the  CAA. 


The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  published  elsewhere  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
fded.  This  action  will  be  effective 
October  19,  1998  unless,  by  September 
17,  1998,  adverse  or  critical  comments 
are  received,  or  the  areas  fail  to  continue 
in  attainment  status  until  the  final 
notice  approving  such  redesignation  is 
effective. 

If  the  EPA  receives  such  comments  or 
the  areas  fail  to  continue  in  attainment 
status  until  the  final  document 
approving  such  redesignation  is 
effective,  this  action  will  be  withdrawn 
before  the  effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  the 
companion  proposed  rule. 

The  EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  October  19,  1998. 

Nothing  in  this  action  should  be 
construed  as  making  any  determination 
or  expressing  any  position  regarding 
Kentucky's  audit  privilege  and  penalty 
immunity  law  KRS  224.01-040  or  its 
impact  upon  any  approved  provision  in 
the  SIP,  including  the  revision  at  issue 
here.  The  action  taken  herein  does  not 
express  or  imply  any  viewpoint  on  the 
question  of  whether  there  are  legal 
deficiencies  in  this  or  any  other  Clean 
Air  Act  program  resulting  from  the 
effect  of  Kentucky's  audit  privilege  and 
immunity  law.  A  state  audit  privilege 
and  immunity  law  can  affect  only  state 
enforcement  and  cannot  have  any 
impact  on  federal  enforcement 
authorities.  EPA  may  at  any  time  invoke 
its  authority  under  the  Clean  Air  Act, 
including,  for  example,  section  113, 
167,  205.  211  or  213,  to  enforce  the 
requirements  or  prohibitions  of  the  state 
plan,  independently  of  any  state 
enforcement  effort.  In  addition,  citizen 
enforcement  under  section  304  of  the 
Clean  Air  Act  is  likewise  unaffected  by 
a  state  audit  privilege  or  immunity  law. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
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Order  12866,  entitled  Regulatory 
Planning  and  Review. 

B.  Executive  Order  13045 

The  final  rule  is  not  subject  to 
Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,  because  it  is  not  an 
"economically  significant"  action  under 
Executive  Order  12866. 

C.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Regional  Administrator  certifies 
that  the  approval  of  the  redesignation 
request  will  not  affect  a  substantial 
number  of  small  entities. 

D.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 


advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

E.  Disclaimer  Language  Approving  SIP 
Revisions  in  Audit  Law  States 

Nothing  in  this  action  should  be 
construed  as  making  any  determination 
or  expressing  any  position  regarding 
Kentucky's  audit  privilege  and  penalty 
immunity  law  KRS  224.01-040.  or  its 
impact  upon  any  approved  provision  in 
the  SIP.  including  the  revision  at  issue 
here.  The  action  taken  herein  does  not 
express  or  imply  any  viewpoint  on  the 
question  of  whether  there  are  legal 
deficiencies  in  this  or  any  other  Clean 
Air  Act  program  resulting  from  the 
effect  of  Kentucky's  audit  privilege  and 
immunity  law.  A  state  audit  privilege 
and  immunity  law  can  affect  only  state 
enforcement  and  cannot  have  anv 
impact  on  federal  enforcement 
authorities.  EPA  may  at  any  time  invoke 
its  authority  under  the  Clean  Air  Act, 
including,  for  example,  sections  113. 
167,  205,  211  or  213,  to  enforce  the 
requirements  or  prohibitions  of  the  state 
plan,  independently  of  any  state 
enforcement  effort.  In  addition,  citizen 
enforcement  under  section  304  of  the 
Clean  Air  Act  is  likewise  unaffected  by 
a  state  audit  privilege  or  immunity  law. 

F.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
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copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  bv  5  U.S.C. 
804(2), 

G.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  m  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  19,  1998 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks,- 
Wilderness  areas. 

Dated  August  3.  1998 
A.  Stanley  Meiburg. 

Acting  Regional  Administrator.  Region  -4 

40  CFR  part  81  is  amended  as  follows: 
PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  US  C   7401-7f,71q 

Subpart  C— Section  107  Attainment 
Status  Designations 

2.  In  section  81.318,  the  "Kentucky- 
SO2"  table  is  amended  by  revising  the 
entries  for  "Muhlenberg  County"  to  read 
"Better  than  national  standards." 

§81.318    Kentucky 


Designated  area 


Does  not 

Does  not 

meet 

meet 

Cannot  t>e 

primary 

secondary 

classified 

standards 

standards 

Better  than 

national 

standards 


Muhlenberg  County 
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|FR  Doc.  98-22054  Filed  8-17-98;  8:45  am) 

BILLING  CODE  S560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  136 

Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants 

CFR  Correction 

In  Title  40  of  the  Code  of  Federal 
Regulations,  parts  1.36  to  149,  revised  as 
of  July  1.  1997,  page  17,  §136.3,  Table 
IC,  entry  53.  "2,3"  is  corrected  to  read 
"2,4". 

BILLING  CODE  1505-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300700;  FRL  6023-8] 
RIN  2070-AB78 

Triasulfuron;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
.Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  triasulfuron  [3- 
(6-methoxv-4-methvl-l,3,5-triazin-2-v!)- 
l-(2-(2- 

chloroethoxy)phenylsulfonvl)ureal  in  or 
on  cattle,  kidney;  goat,  kidney;  grass, 
forage;  grass,  hay;  horse,  kidnev;  and 
sheep,  kidney.  Novartis  Crop  Protection. 
Inc.,  requested  this  tolerance  under  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (Pub   L. 
104-170). 

DATES:  This  regulation  is  effective 
August  18.  1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  October  19,  1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  [OPP-3007001. 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St..  SW  . 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to;  EP.A. 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 


by  the  docket  control  number,  (OPP- 
3007001.  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  CM#2,  1921 
Jefferson  Davis  Hwy.,  Arlington.  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
.ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  bv 
the  docket  control  number  (OPP- 
300700).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jim  Tompkins,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA,  703-305-5697;  e-mail: 
tompkins.jim@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  29.  1998  (63  FR 
29401),  (FRL  5791-2)  EPA,  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a(e)  announcing 
the  filing  of  a  pesticide  petition  (PP 
3F4225)  for  tolerance  by  Novartis  Crop 
Protection  Inc..  P.O.  Box  18300. 
Greensboro,  North  Carolina  27419- 
8300.  This  notice  included  a  summary 
ot  the  petition  prepared  by  Novartis 
Crop  Protection  Inc.,  the  registrant. 
There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.459  be  amended  by  establishing  a 
permanent  tolerance  for  residues  of  the 
herbicide  triasulfuron  in  or  on  cattle, 
kidney  at  0.5  parts  per  million  (ppm); 
goat,  kidney  at  0.5  ppm;  grass,  forage  at 
7.0  ppm;  grass,  hay  at  2.0  ppm;  horse, 
kidney  at  0.5  ppm,  and  sheep,  kidney  at 
0.5  ppm. 


L  Risk  Assessment  and  Statutory 
Findings 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  .  .  ." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  to.xicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g..  food  and 
drinking  water)  and  through  e.xposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
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the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition.  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generallv  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 


Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietarv  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  e.xposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 


pesticide  use  in  gardens,  lawns,  or 
buildings  (resftlential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commoditv  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures.  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children. The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million.  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  thev  are 
eaten  are  well  below  established 
tolerances. 

II.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2J[D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  m  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  triasulfuron  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2).  for  a 
tolerance  for  residues  of  triasulfuron  on 
cattle,  kidney  at  0.5  ppm;  goat,  kidnev 
at  0.5  ppm;  grass,  forage  at  7.0  ppm: 
grass,  hay  at  2.0  ppm;  horse,  kidney  at 
0.5  ppm,  and  sheep,  kidnev  at  0.5  ppm. 
EPA's  assessment  of  the  dietarv 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A   Toxicological  Profile 

EP.^  has  evaluated  the  available 
to.xicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  triasulfuron  are 
discussed  below. 
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1.  Acute  Toxicity.  A  battery  of  acute 
studies  were  conducted.  The  acute  oral 
estimated  lethal  dose  (LDso)  which  is 
acutely  lethal  to  50%  of  the  animals 
tested  in  rats  is  greater  than  (>)  5  grams/ 
kilogram  (g/kg)  which  is  toxicity 
Category  IV.  The  acute  dermal  LDs)  in 
rats  is  >  2  g/kg  which  is  to.xicity 
Category  III.  The  acute  inhalation  lethal 
concentation  LC50  in  the  rat  is  >  5.19 
mg/liter/4  hours  of  exposure  for 
technical  grade  triasulfuron,  which  is 
Toxicity  Category  IV.  Triasulfon  is 
classified  in  toxicity  Category  III  for  eve 
irritation  (rabbit),  to.xicity  Category  IV 
for  skin  irritation,  and  did  not  cause 
dermal  sensitization. 

2.  Subcbronic  Toxicity  Itechnicalj.  A 
13-vveek  subchronic  feeding  study  in 
rats  produced  a  NOEL  (no  observable 
effect  level)  of  10/mg/kg/day  and  a 
LOEL  (lowest  observable  effect  level)  of 
500  mg/kg/day  based  on  decreased 
weight  gain  and  food  intake  in  both 
sexes. 

A  21-day  dermal  toxicity  studv  in 
rabbits  produced  no  NOEL  for  systemic 
effects,  a  NOEL  for  irritation  of  1,000 
mg/kg/day,  and  a  LOEL  for  systemic 
effects  of  10  mg/kg/day  based  on 
dyspnea,  and  ruffled  fur  that  were  not 
considered  appropriate  endpoints  for 
human  risk  assessment. 

3.  Chronic  toxicity  (technical).  A 
chronic  feeding  study  in  dogs  produced 
a  NOEL  of  2.5  mg/kg/day  and  a  LOEL 
of  25  mg/kg/day  based  on  increased 
prostrate  cystic  hyperplasia. 

An  carcinogenicity  study  in  mice 
produced  a  NOEL  of  1.2  mg/kg/day  and 
a  LOEL  of  129  mg/kg/day  based  on 
centrilobular  hepatocytomegaly  in  male 
mice.  There  was  no  evidence  of 
oncogenicity. 

A  chronic  feeding/carcinogenicity 
study  in  rats  produced  a  NOEL  of  32.1 


mg/kg/day  and  a  LOEL  of  220.8  mg/kg/ 
day  based  on  decreased  mean  bodv 
weight  and  decreased  body  weight  gain. 
There  was  no  evidence  of 
carcinogenicity. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  A  toxicological 
effect  attributable  to  a  single  exposure 
(dose)  was  not  identified  in  the  studies 
available  in  the  data  base  including  the 
developmental  toxicity  studies  in  rats 
and  rabbits.  Additionally,  there  were  no 
data  requirements  for  acute  or 
subchronic  rat  neurotoxicity  studies 
since  there  was  no  evidence  of 
neuroto.xicity  in  any  of  the  toxicology 
studies  at  very  high  doses. 

2.  Short  -  and  intermediate  -  term 
toxicity.  The  short-  and  intermediate- 
term  dermal  and  inhalation  endpoints 
are  based  on  oral  developmental  and 
subchronic  studies,  respectively  and 
route-to-route  extrapolation.  The  short- 
term  dermal  and  inhalation  No 
Observable  Effect  Level  (NOEL)  dose  of 
100  mg/kg/day  is  based  on  decreased 
body  weight  and  decreased  body  weight 
gain  in  pregnant  rats,  while  the 
intermediate-term  dermal  and 
inhalation  NOEL  dose  of  10  mg/kg/day 
is  based  on  decreased  body  weight  and 
food  intake  in  rats  of  both  sexes. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  triasulfuron  at 
0.01  milligrams/kilogram/day  (mg/kg/ 
day).  This  RfD  is  based  on  the  NOEL  of 
1.2  mg/kg/day  established  from  the 
chronic  feeding/carcinogenicity  study  in 
mice. 

4.  Carcinogenicity.  Classified  as 
category  E:  not  likely  to  be  a  human 
carcinogen. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 


CFR  180.459)  for  the  residues  of 
triasulfuron,  in  or  on  a  variety  of  raw 
agricultural  commodities.  Permanent 
tolerances  are  already  established  on 
barley,  wheat,  and  various  livestock 
commodities  fat,  meat  and  meat  by 
product  of  cattle,  hogs,  sheep,  goats  and 
horses  other  than  kidney,  and  milk.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
triasulfuron  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  An  acute 
dietary  risk  assessment  is  not  required 
because  no  acute  toxicological 
endpoints  were  identified  for 
triasulfuron. 

ii.  Chronic  exposure  and  risk.  The 
Dietary  Risk  Exposure  System  (DRES) 
was  used  for  conducting  a  chronic 
dietary  (food  only)  exposure  analysis  . 
The  analysis  evaluates  individual  food 
consumption,  as  reported  by 
respondents  in  the  USDA  1977-78 
Nationwide  Food  Consumption  Survey, 
and  accumulates  exposure  to  the 
chemical  for  each  commodity. 

In  conducting  this  chronic  dietary 
(food)  risk  assessment,  the  Agency  has 
made  very  conservative  assumptions: 
that  all  commodities  having  triasulfuron 
tolerances  will  contain  residues  of 
triasulfuron  and  those  residues  will  be 
at  the  level  of  the  tolerance.  This  results 
in  an  over  estimate  of  human  dietary 
exposure. 

Using  the  assumptions  and  data 
parameters  described  above,  the  DRES 
exposure  analysis  results  in  an  exposure 
that  is  equivalent  to  the  following 
percentages  of  the  RfD: 


Population  Sutjgroup 

U.S.  Population  (48  states)  

Nursing  Infants  (<1  year  old)  

Non-Nursing  infants  (<1  year  old)  

Children  (1-6  years  old) 

Children  (7-12  years  old)  

Females  (13-19  years  old,  not  preg.  or  nursing)  

Hispanics  

Non-Hispanic  ott>ers 

Males  (13-19  years  old) 


Exposure  (mg/ 
kg/day) 


0.00046 

0.00040 

0.0015 

0.0011 

0.00073 

0.00040 

0.00056 

0.00050 

0.00052 


%RfD 


4.6% 
4.0% 
15% 
11% 
7.3% 
4.0% 
5.6% 
5.0% 
5.2% 


2.  From  drinking  water.  No 
monitoring  data  are  available  to  perform 
a  quantitative  drinking  water  risk 
assessment  for  triasulfuron  at  this  time. 


The  Agency  used  a  Tier  I  drinking  water  and  surface  water  contamination 

assessment.  This  assessment  utilized  the  respectively  from  triasulfuron,  but  did 

SCI-GROW  and  GENEEC  screening  not  consider  the  behavior  of  degradates. 
models  to  provide  estimates  of  ground 
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i.  Acute  exposure  and  risk.  An  acute 
drinking  water  risk  assessment  is  not 
required  because  no  acute  toxicological 
endpoints  were  identified  for 
triasulfuron. 

ii.  Chronic  exposure  and  risk.  Based 
on  the  chronic  dietary  (food)  exposure 
and  using  default  body  weights  and 
water  consumption  figures,  chronic 
drinking  water  levels  of  concern 
(DWLOC)  for  drinking  water  were 
calculated.  To  calculate  the  DWLOC.  the 
chronic  dietary  food  exposure  was 
subtracted  from  the  RfD. 

Chronic  water  exposure  (mg/kg/day)  x 
(body  weight)  DWLOCchron«:  = 
consumption  (L)  x  10  -^  mg/^ig  where 
chronic  water  exposure  (mg/kg/day)  = 
RfD  -  (chronic  food  +  residential 
exposure  (mg/kg/day) 

The  Agency's  default  body  weights 
and  water  consumption  values  used  to 
calculate  DWLOCs  are  as  follows:  70  kg/ 
2L  (aduh  male),  60  kg/2L  (adult  female), 
and  10  kg/lL  (child). 

For  the  most  highly  exposed 
populations  subgroup,  non-nursing 
infants  (<  1  year  old),  chronic  dietary 
(food  only)  exposure  occupies  15%  of 
the  RfD.  This  is  a  conservative  risk 
estimate  for  reasons  described  above. 
The  chronic  DWLOC  for  the  non- 
nursing  infants  (<  1  year  old)  subgroup 
is  85  ppb.  The  predicted  56-day  average 
surface  water  concentration  bv  the 
GENEEC  model  is  1.68  g/L  (ppb)  and  the 
estimated  ground  water  concentration 
by  the  SCI-GROW  model  is  0.19  g/L 
(ppb).  Therefore,  exposure  from  water  is 
below  EPA's  DWLOC  for  chronic  dietary 
exposure  for  all  of  the  populations 
examined. 

3.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 


meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  mav  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances  and  pesticides  that  produce 
a  common  toxic  metabolite  in  which 
case  common  mechanism  of  activity 
will  be  assumed. 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
triasulfuron  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
triasulfuron  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  triasulfuron  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  The  Agency  has 
concluded  that  the  acute  aggregate  risk 
from  the  proposed  use  is  acceptable.  A 
toxicological  effect  attributable  to  a 
single  exposure  dose  was  not  identified 
in  any  of  the  studies  available  in  the 
data  base  . 

2.  Chronic  risk.  Using  the  TMRC 
exposure  assumptions  described  above. 
EPA  has  concluded  that  aggregate 
exposure  to  triasulfuron  from  food  will 
utilize  4.6%  of  the  RHD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 


exposure  is  discussed  below.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  iietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  triasulfuron  in  drinking 
water  and  the  diet.  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  RfD.  There  are  no  registered 
residential  uses  of  triasulfuron. 

3.  Aggregate  cancer  risk  for  U.S. 
population.  In  1991.  the  Agency 
classified  triasulfuron  as  a  "Group  E  - 
Evidence  of  non-carcinogenicitv  for 
humans.  '  Therefore,  the  proposed  use  is 
not  expected  to  pose  an  unacceptable 
carcinogenic  risk. 

4.  Conclusion.  Aggregate  exposure  to 
residues  of  triasulfuron  in  the  diet  and 
drinking  water  is  not  expected  to  exceed 
100%  of  the  reference  dose.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  triasulfuron 
residues  in  food  and  drinking  water. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivitv  of 
infants  and  children  to  residues  of 
triasulfuron,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safely  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database,  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
safety  factors  in  calculating  a  dose  level 
that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  uncertainty 
factor  usually  100  for  combined  inter- 
and  intra-species  variability  and  not  the 
additional  tenfold  MOE- uncertainty  is 
not  necessary  because  EP.\  has  a 
complete  data  base  under  existing 
guidelines  and  when  the  severity  of  the 
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effect  in  infants  or  children  or  the 
potency  or  unusual  toxic  properties  do 
not  raise  concerns  regarding  the 
adequacy  of  the  standard  MOE/safety 
factor. 

ii.  Developmental  toxicity  studies. 
Triasulfuron  was  evaluated  in  a 
developmental  study  in  Tif:  RAIF  (SPF) 
rats.  The  following  dose  levels  were 
administered  by  gavage  on  days  6-15  of 
gestation;  0.  100.  300  or  900  nig/kg/day. 
The  maternal  NOEL  was  100  mg/kg/day 
and  the  maternal  LOEL  was  300  mg/kg/ 
day  based  on  decreased  body  weight 
and  decreased  body  weight  gain  during 
gestation.  The  developmental  NOEL  and 
LOEL  were  300  and  900  mg/kg/day 
(HDT),  respectively  based  on  reduced 
ossification  of  vertebrae,  metatarsals  and 
phalanges. 

Triasulfuron  was  administered  to 
pregnant  female  chinchilla  rabbits  by 
gavage  at  dose  levels  of  0,  40,  120.  or 
240  mg/kg  from  days  6  through  18  of 
gestation.  Triasulfuron  did  not  elicit 
evidence  of  developmental  to.xicitv  at 
doses  up  to  and  including  the  high  dose 
of  240  mg/kg/day.  The  developmental 
toxicity  NOEL  is  >  240  mg/kg/day. 
Maternal  toxicity  was  observed  at  240 
mg/kg/day  manifested  as  decreased 
body  weight  gam  during  gestation.  The 
maternal  toxicity  LOEL  is  240  mg/kg/ 
day  and  the  NOEL  is  120  mg/kg/day. 

iii.  Reproductive  toxicity  study. 
Triasulfuron  was  evaluated  in  a  2- 
generation  reproduction  study  in  the 
Sprague-Dawley  rat.  Dosage  levels 
employed  were  0,  0.5.  50.  or  250  mg/kg/ 
day  The  parental  LOEL  is  250  mg/kg/" 
day  based  on  significant  decreases  in 
premating  and  total  body  weight  gain 
for  the  FO  and  Fl  parental  animals.  The 
parental  NOEL  is  50  mg/kg/day.  The 
reproductive  NOEL  and  LOELs  are  50 
and  250  mg/kg/day,  respectively  based 
on  reduced  Fla  pup  weights  at  birth  and 
during  lactation  . 

iv.  Pre-  and  post-natal  sensitivity  The 
data  provided  noindication  of  increased 
susceptibility  of  rats  or  rabbits  to  in 
utero  and/or  postnatal  exposure  to 
triasulfuron.  In  the  prenatal 
developmental  toxicity  study  in  rats, 
developmental  toxicity  was  seen  only  in 
the  presence  of  maternal  toxicitv.  In  the 
developmental  to.xicity  study  in  rabbits, 
no  evidence  of  developmental  toxicity 
was  seen,  even  in  the  presence  of 
maternal  toxicity  at  the  highest  dose 
tested.  In  the  two-generation 
reproduction  study  in  rats,  effects  in  the 
offspring  were  observed  only  at  or  above 
treatment  levels  that  resulted  in 
evidence  of  parental  toxicity.  In 
addition,  there  is  no  indication  that 
triasulfuron  is  a  neurotoxic  herbicide. 
No  additional  safety  factor  is  needed. 


V.  Conclusion.  The  database  is 
complete  and  the  data  provided  no 
indication  of  increased  susceptibility  of 
rats  or  rabbits  to  in  utero  and/or 
postnatal  exposure  to  triasulfuron. 
Therefore,  EPA  concluded  that  no 
additional  safety  factor  is  needed  to 
protect  the  safety  of  infants  and 
children. 

2.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above.  EPA  has  concluded 
that  aggregate  exposure  to  triasulfuron 
from  food  will  utilize  15%  of  the  RfD  for 
infants  and  children.  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  heaUh.  Despite  the  potential 
for  exposure  to  triasulfuron  in  drinking 
water  and  the  diet.  EPA  does  not  expect 
the  aggregate  exposure  to  e.xceed  100% 
of  the  RfD.  There  are  no  registered 
residential  uses  of  triasulfuron.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  triasulfuron  residues  in 
food  and  drinking  water. 

in.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

In  the  rat.  triasulfuron  is  excreted 
primarily  in  the  urine  (70-99%)  with 
lesser  amounts  excreted  in  the  feces. 
The  majority  of  excretion  occurs  in  the 
first  24  hours  following  exposure. 
Residue  levels  in  the  tissues  are  <  0.1% 
of  the  administered  dose.  The  major 
e.xcretion  product  is  unchanged 
triasulfuron  in  both  urine  and  feces. 

In  plants,  residues  of  triasulfuron  are 
systemic,  and  the  residue  of  regulating 
conern  is  exclusively  the  parent 
compound.  In  wheat,  the  nature  of 
triasulfuron  residues  and  metabolism 
are  adequately  understood,  where 
metabolism  proceeds  by  hydroxylation 
of  the  pheny  ring  and  hydrolytic 
cleavage  of  the  urea  dridge.  EPA  has 
concluded  that  triasulfuron  metabolism 
in  wheat  can  be  translated  to  grasses, 
and  that  only  the  parent  compound  is  of 
regulatory  concern  in  grasses.  The 
nature  of  the  residue  in  ruminants  and 
poultry  is  adequately  understood.  The 
nature  of  regulatory  concern  is  the 
parent  compound. 

B.  Analytical  Enforcement  Methodology 

1.  Plants.  Suitable  analytical 
nujthodology  exists  to  enforce  the 
extension  of  the  tolerances  on  grasses. 
Method  AG-500B  column  switching 
HPLC  with  UV  detection  has  undergone 
successful  petition  method  validations 


on  wheat  grain  and  straw  and  has  been 
accepted  by  the  Agency  as  the 
enforcement  analytical  method  for 
wheat  and  barley.  The  registrant  has 
validated  this  method  in  grass  forage 
and  hay  at  the  limit  of  quantitation 
(LOQ),  0.05  ppm.  The  Agency  has 
previously  concluded  that  Method  AG- 
500B  is  acceptable  to  enforce  tolerances 
on  grass  hay  and  forage. 

2.  Animals.  Suitable  analytical 
methodology  exists  to  enforce  the 
tolerances  on  animal  commodities, 
including  the  tolerances  on  kidneys. 
Method  AG-508B  revised  column 
switching  HPLC  with  UV  detection  has 
undergone  successful  petition  method 
validation  on  milk,  beef  muscle  and 
kidney  and  has  been  accepted  by  the 
Agency  as  the  enforcement  analytical 
method  for  animal  commodities.  The 
validated  LOQ  is  0.01  ppm  for  milk; 
0.05  ppm  for  beef  muscle,  fat,  liver,  and 
kidney;  0.05  ppm  for  eggs;  and  0.05 
ppm  for  poultry  meat,  fat,  and  liver. 

3.  Multiresiaue  methods.  Triasulfuron 
and  four  of  its  metabolites  were  tested 
through  the  FDA  multiresidue 
protocols.  The  submission  was 
forwarded  to  FDA  for  evaluation. 
Triasulfuron  was  not  determinable  by 
any  of  the  protocols  . 

C.  Magnitude  of  Residues 

The  field  trial  data  on  grasses  support 
tolerance  levels  of  7  ppm  in  grass  forage 
and  2  ppm  in  grass  hay  for  residues  af 
triasulfuron  in  conjunction  with  the 
proposed  use  pattern.  Also  see  Meat. 
Milk,  Poultry,  and  Eggs.  No  additional 
field  trial  data  are  required  for  this 
petition. 

1.  Meat,  milk,  poultry,  and  eggs. 
Grasses  are  feedstuffs  for  beef  and  dairy 
cattle.  An  acceptable  feeding  study  in 
dairy  cattle  conducted  at  15.  75,  and  150 
ppm  has  previously  been  reviewed  and 
various  animal  commodity  tolerances 
were  subsequently  established  (milk. 
0.02  ppm:  meat,  fat,  and  meat  by- 
products of  cattle,  goats,  hogs,  horses, 
and  sheep  at  0.1  ppm).  The  existing 
tolerances  for  triasulfuron  in  animal 
commodities  are  adequate  to  cover  the 
use  of  triasulfuron  on  grasses  with  the 
exception  of  the  tolerances  on  kidnevs. 
Accordingly,  higher  triasulfuron 
tolerances  of  0.5  ppm  for  the  kidnevs  of 
cattle,  goats,  horses,  and  sheep  are 
required  to  support  the  tolerances  on 
grasses. 

2.  Processed  Food/Feed.  There  are  no 
processed  commodities  associated  with 
grasses. 

D.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  maximum  residue  limits  for 
residues  of  triasulfuron. 
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E.  Rotational  Crop  Restrictions 

There  are  extensive,  very  specific 
rotational  crop  restrictions  on  the 
product  label  for  the  crops:  barley,  rye, 
oats,  Bermudagrass,  proso  millet,  field 
com,  grain  sorghum,  soybeans,  sugar 
beets,  sunflowers,  and  onions.  There  are 
no  rotational  or  reseeding  restrictions 
for  the  planting  of  wheat. 

rV.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  triasulfuron 
in  cattle,  goat,  horse,  and  sheep  kidney 
at  0.5  ppm,  grass  forage  at  7  ppm,  grass 
hay  at  2  ppm. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  October  19,  1998 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/ or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 


uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  bv  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-300700)  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-doclcet@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  wTiting.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  ADDRESSES  at  the  beginning 
of  this  document. 

VII.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  inrespons3 


to  a  petition  submitted  to  the  Agency. 
The  Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28.  1993),  or  special 
considerations  as  required  bv  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  Februar>'  16. 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d).  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  applv. 
Nevertheless,  the  Agency  haspreviously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  pubUshed  on  May  4. 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

VIII.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fariness  Act  of  1996.  generallv  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rale  and  other 
required  information  tc  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubfication  of  the  rule  in 
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the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated;  August  11.  1998. 

fames  fones. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180  — [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  :;i  L'.S.C.  346a  and  .171. 


2.  Section  180.459,  is  amended  as 
follows: 

i.  By  adding  a  heading  to  paragraph 
(a). 

ii.  In  paragraph  (h).  by  alphabeticallv 
adding  the  commodities  to  the  table  in 
paragraph  (a),  removing  the  remaining 
text,  and  by  reserving  and  adding  a 
heading. 

iii.  By  adding  heading  and  reservmg 
paragraphs  (c)  and  (d)  to  read  as  follows. 

§180.459     Triasulfuron;  tolerances  for 
residues 

(a)  General.  ♦  •  * 


Commodity 

Paris  per 
million 

Cattle,  kidney  

Goat,  kidney 

Grass,  forage  

Grass,  hay 

Horses,  kidney  

Sheep,  kidney  

00.5 
00.5 
07.0 
02.0 
00.5 
00  5 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[PR  Doc.  98-22192  Filed  8-17-98:  8:45  am] 

BILLING  CODE  6560-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-6145-2] 

Delaware:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

summary:  The  State  of  Delaware  has 
applied  for  final  authorization  of 
revisions  to  its  hazardous  waste 
program  imder  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  Delaware's 
application  and  has  determined  that 
Delaware's  hazardous  waste  program 
revision  satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Unless  adverse  written 
conmients  are  received  on  this  action 
during  the  review  and  comment  period 
provided  in  a  companion  document  in 
the  "Proposed  Rules"  section  of  today's 
Federal  Register,  EPA's  decision  to 
approve  Delaware's  hazardous  waste 
program  revision  will  take  effect  as 
provided  below.  Delaware's  application 
for  program  revision  is  available  for 
public  review  and  comment. 
DATES:  Final  authorization  for  the  State 
of  Delaware  shall  be  effective  October 
19.  1998  unless  EPA  publishes  a  prior 
Federal  Register  action  withdrawing 
this  immediate  final  rule.  Any 
comments  on  Delaware's  program 
revision  application  must  be  filed  as 
provided  in  the  companion  document 
on  this  action,  appearing  in  the 
Proposed  Rules  section  of  today's 
Federal  Register. 

ADDRESSES:  Copies  of  Delaware's 
program  revision  application  are 
available  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  at  the 
following  addresses  for  inspection  and 
copying:  Delaware  Department  of 
Natural  Resources  and  Environmental 
Control.  89  Kings  Highway,  P.O.  Box 
1401,  Dover.  DE  19903;  and  U.S.  EPA 
Region  III,  Waste  &  Chemicals 
Management  Division,  10th  Floor,  1650 
Arch  Street,  Philadelphia,  PA  19103 
phone  (215)  814-3384.  Written 
comments  should  be  sent  to  Marie 
Owens.  Mailcode  3WC21,  RCRA  State 
Programs  Branch,  1650  Arch  Street, 
Philadelphia,  PA  19103,  phone  (215) 
814-3384. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marip  Owens,  Mailcode  3VVC21,  RCRA 
State  Programs  Branch,  1650  Arch 


Street,  Philadelphia,  PA  19103,  phone 
(215) 814-3384. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act  ("RCRA 
or  "the  Act"),  42  U.S.C.  6929(b),  have  a 
continuing  obligation  to  maintain  a 
hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Public  Law  98-616,  November  8,  1984, 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  124, 
260  through  266,  268,  270,  273  and  279. 

B.  Delaware 

Delaware  received  final  authorization 
effective  June  22,  1984  (see  53  FR 
23837,  June  8,  1984)  to  implement  its 
hazardous  waste  management  program 
in  lieu  of  the  Federal  program.  On 
January  31,  1986  (see  51  FR  3954),  the 
authorized  Delaware  program  was 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations  (CFR).  On  April 
9.  1996,  Delaware  submitted  a  program 
revision  application  for  additional 
approval  in  accordance  with  the 
requirements  of  40  CFR  271.21(b)(3) 
(Procedures  for  Revisions  of  State 
Programs).  Delaware  received  final 
authorization  on  this  program  revision 
application  on  October  7,  1996  (see  61 
FR  41345).  On  June  15,  1998,  Delaware 
submitted  a  second  program  revision 
application  for  additional  approval  in 
accordance  with  the  requirements  of  40 
CFR  271.21(b)(3)  (Procedures  for 
Revisions  of  State  Programs). 

EPA  has  reviewed  Delaware's 
application,  and  has  made  an  immediate 
final  decision,  subject  to  review  and 
comment,  that  Delaware's  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently, 
EPA  intends  to  grant  final  authorization 
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for  the  additional  program 
modifications  to  Delaware.  As  provided 
in  the  Proposed  Rules  section  of  today's 
Federal  Register,  the  public  may  submit 
written  comments  on  EPA's  proposed 
final  decision  until  September  17,  1998. 
Copies  of  Delaware's  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  document. 

Approval  of  Delaware's  program 
revision  shall  become  effective  in  60 
days  from  the  date  this  document  is 
published,  unless  an  adverse  written 
comment  pertaining  to  the  State's 
revision  discussed  in  this  notice  is 
received  by  the  end  of  the  comment 
period.  If  an  adverse  comment  is 
received  EPA  will  publish  either  (1)  a 


withdrawal  of  the  immediate  final 
decision  or  (2)  a  document  containing  a 
response  to  comments  which  either 
affirms  that  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision. 

Delaware's  program  revision 
application  includes  State  regulatory 
changes  that  are  at  least  equivalent  to 
the  rules  promulgated  in  the  Federal 
RCRA  implementing  regulations  in  40 
CFR  parts  124,  260  through  266,  and 
270  that  were  published  in  the  Federal 
Register  through  January  31,  1995.  In 
addition,  the  State  is  seeking 
authorization  for  a  delisting  program. 
The  State  was  not  authorized  for  this 
optional  program  at  the  time  of  its  Base 
Program  authorization.  This  proposed 
approval  includes  the  provisions  that 


are  listed  in  the  chart  below.  This  chart 
also  lists  the  State  analogs  that  are  being 
recognized  as  equivalent  to  the 
appropriate  Federal  requirements. 
Unless  otherwise  indicated,  the  hsted 
Delaware  regulatory  references  are  to 
the  Delaware  Regulations  Governing 
Hazardous  Waste  1996.  The  statutorv 
references  are  to  7  Delaware  Code 
Annotated  1991.  In  addition  to  the 
provisions  listed  in  the  table.  Delaware 
has  adopted  provisions  analogous  to  40 
CFR  268.5,  268.6,  268.42(b)  and 
268.44(a)-(g)  and  has  correctly  left  the 
implementation  authority  with  EPA  for 
these  non-delegable  provisions.  In 
addition,  Delaware  has  an  analog  to  40 
CFR  268.44(h)-(m),  but  has  left  the 
authority  with  EPA  for  granting 
variances  from  a  treatment  standard. 


Federal  citation 


Delaware  authority 


Base  Program 


Delisting  Requirements  (45  FR  33073,  05-19- 
85). 


7  Delaware  Code  Annotated  (7  Del.  Code)  § 6305(a);  Delaware  Regulations  Governing  Haz- 
ardous Waste  (DRGHW)  §§260.20  [as  amended  effective  8/21/97],  260.22  [as  amended  ef- 
fective 8/21/97]. 


HSWA  Cluster  I 


17B,  Delisting  (50  FR  28702,  07-15-85) 


7  Del.  Code  §  6305(a),  DRGHW  §§260.22{a)-(e) 
[as  amended  effective  8/21/97]. 


as  amended  effective  a'2i/97].  260.22(m) 


Non-HSWA  Cluster  VI 


CL    65,    Mining    Waste    Exclusion    I    (54    FR 

36592-36642,  09-01-89). 
CL  67,  Testing  and  Monitoring  Activities  (54  FR 

40260-40269,  09-29-89). 


CL  70,  Changes  to  Part  124  Not  Accounted  for 
by  Present  Checklists  (48  FR  14146-14295, 
04-01-83),  (48  FR  30113-30115,  06-30-83), 
(53  FR  28118-28157,  07-26-88),  (53  FR 
37396-37414,  09-26-88),  (54  FR  246-258, 
01-04-89). 

CL  71,  Mining  Waste  Exclusion  II  (55  FR  2322- 
2354,  01-23-90). 

CL  72,  Modifications  of  F019  Listing  (55  FR 
5340-5342.  02-14-90). 


Del.  Code  §6305(a);  DRGHW  §§261.3(a)(2)(i),  26l.3(a)(2)(iii),  261.4(b)(7),  26v4(b)(7)(i), 
261.4(b)(7)(ii). 

Del.  Code  §§6305(a)  and  6306(d);  DRGHW  §260. n(a)  except  "Evaluating  Solid  Waste 
Physical/Chemical  Methods  and  List  of  47  Analytical  Testing  Methods;  260.11(a)  "Evaluat- 
ing Solid  Waste  Physical/Chemical  Methods  and  List  of  47  Analytical  Testing  Methods  {as 
amended  effective  through  1995];  261  Appendix  III  [as  amended  effectve  through  i995]. 
Del.  Code  §6305(a)(16);  DRGHW  §§  124.3(a),  124.3(a)(1),  124.3(a)(2),  124.3(a)(3), 
124.5(a),  124.5(c)(1)&(3),  124.5(d).  124.6(c)(l)-{4).  124.10(c)(l)(iii),  124  i0(c){1)(iv). 
124.10(c)(l)(v).  124.12(a)(2). 


7   Del.   Code  §§  6305(a)   and  6306;   DRGHW   §§260  10   [as  amended  effective   8/21/97], 

261.4(b)(7),  261.4(b)(7)(i)-(xx),  262.23(e). 
7  Del.  Code  §6305(a)(1);  DRGHW  §261. 31(a)  (as  amended  effective  8/21/97] 


Non-HSWA  Cluster  VI 


CL  73,  Testing  and  Monitoring  Activities;  Tech- 
nical Corrections  (55  FR  8948-8950,  03-0^ 
90). 

CL  76,  Criteria  for  Listing  Toxic  Wastes;  Tech- 
nical Amendment  (55  FR  18726,  05-04-90). 


7  Del.  Code  §§6305(a)  and  6306(d):  DRGHW  §260.1 1(a),  261  Appendix  IIITable  2&3  [as 
amended  effective  through  1995]. 

7  Del.  Code  § 6305(a)(1);  DRGHW  §261.1 1(a)(3), 


HSWA  Cluster  II 


CL  68,  Reportable  Quantity  Adjustment  Methyl 
Bromide  Production  Wastes  (54  FR  41402- 
41408,  10-06-89). 

CL  69,  Reportable  Quantity  Adjustment  (54  FR 
50968-50979,  12-11-89). 

CL  75.  Usting  of  1,1-Dimethylhydrazine  Produc- 
tion Wastes  (55  FR  18496-18506,  05-02-90). 


7  Del.  Code  §6305(a)(l);  DRGHW  §§261.32,  26iAppendix  III  [as  amended  effective  through 
1995],  261  Appendix  VII. 

7  Del.  Code  §6305(a)(1);  DRGHW  §§26i.3i(a)  [as  amended  effective  8/21/97],  261  Apperv 

dices  VII  &  VIII. 
7  Del.  Code  §6305(a)(1);  DRGHW  §§261.32.  261  Appendix  III  [as  amenaed  effective  through 

1995],  261  Appendix  VII. 
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Federal  citation 


Delaware  authority 


CL  79.  Organic  Air  Emission  Standards  for 
Process  Vents  and  Equipment  Leaks  (55  FR 
25454-25519,  06-21-90), 


Del.  Code  §§6305,  6304(b),  and  6304(e);  DRGHW  §§ 260.11(a),  261.6(c)(1),  261  6(c)(2)(lii) 
261.6(d),  264.13(b)(6),  264.15(b)(4),  264.73(b)(3),  264.73(b)(6).  264.77(c),  254.1030(a)' 
264.1030(b),  264.1030(b)(1),  264.1030(b)(2),  264.1030(c)  [as  amended  effective  8/21/97]' 
264.1031,  264.1032,  264.1033,  264.1034,  264.1035.  264.1036.  264.1050  except 
264.1050(c),  264.1050(c)  [as  amended  effective  8/21/97],  264.1051,  264.1052,  264.1053 
through  264.1065,  265.13(b)(6)  [as  amended  effective  8/21/97],  265.15(b)(4)  265  73(b)(3) 
265.73(b)(6),  265.77(d),  265.1030,  265.1031,  265.1032,  265.1033,  265.1034,  265.1035! 
255.1050.  265.1051  [as  amended  effective  8/21/97],  265.1052,  265.1053  through  265  1064 
122.14(b)(5).  122.14(b)(8)(iv),  122.14(b)(8)(v),  122.14(b)(8)(vi),  122.24,  122.25. 


RCRA  Cluster  I,  Non-HSWA  Rule 


CL  86.  Removal  of  Strontium  Sulfide  from  the 
List  of  Hazardous  Wastes:  Technical  Amend- 
ment (55  FR  7567-7568.  02-25-91). 

CL  90,  Mining  Waste  Exclusion  III  (55  FR 
27300-27330,  06-13-91). 


7  Del.  Code  §6305(a)(1);  DRGHW  §§261. 33(e),  251  Appendix  VIII. 


7  Del.  Code  §5305(a):  DRGHW  §261. 4(b)(7). 


RCRA  Cluster  I,  HSWA 


CL  87,  Organic  Air  Emission  Standards  for 
Process  Vents  and  Equipment  Leaks:  Tech- 
nical Amendment. 

CL  89.  Revision  to  the  Petroleum  Refining  Pri- 
mary and  Secondary  Oil/Water.  Solids  Sepa- 
ration Sludge  Listings  (F037  and  F038)  (56 
FR  21955-21960.  05-13-9l:i 


Del.  Code  §§6304(b),  6304(e),  and  6305(e);  DRGHW  §§264.l030(a)&(b).  264  1033(f)(3) 
254.i035(b)(4)(ii),      264.1052(b)(1),      265.13(b)(6)      [as      amended      effective      8/21/97]' 
255.73(b)(3),       265.1030(b),       265.1034(c)(1)(vi).       265.1035(b)(4)(ii),       265.1035(c)(5)' 
265.1052(e)(3),  265.1064(c),  122.24(d)(2),  122.25(e)(2). 
Del.  Code  §6305(a)(1);  DRGHW  §261.31(a)  [as  amended  effective  8/21/97]. 


RCRA  Cluster  II,  Non-HSWA 


CL  99,  Amendments  to  Interim  Status  Stand- 
ards for  Downgradient  Ground  Water  Monitor- 
ing Well  Locations  (56  FR  66365-66369,  12- 
23-91). 


7  Del.  Code  §6305(a)(10);  DRGHW  §§260.10,  265.91(a)(3),  265.91  (a)(3)(i),  255.91  (a)(3)(ii) 
265.91  (a)(3)(iii),265.9l(a)(3)(iv). 


RCRA  Cluster  II,  HSWA 


CL  97,  Exports  of  Hazardous  Waste:  Technical 
Correction  (56  FR  43704-43705,  09-04-91). 

CL  104,  Used  Oil  Exclusion  (57  FR  21524- 
21534,  05-20-92). 


7  Del.  Code  §§ 6305(a)  and  6306;  DRGHW  §§ 262.53(b),  262.56(b). 

§§261.4(b)(13),      261.4(b)(13)(i) 


7      Del.      Code     §  6305(a);      DRGHW 
261.4(b)(13)(iii),  26l.4(b)(13)(iv). 


261.4(b)(13)(ii), 


RCRA  Cluster  III,  HSWA 


CL  107.  Used  Oil  Filter  Exclusion;  Technical 
Corrections  (57  FR  29220,  07-01-92). 

CL  108,  Toxicity  Characteristic  Revisions.  Tech- 
nical Corrections  (57  FR  30657-30558,  07- 
10-92). 

CL  115,  Chlonnated  Toluenes  Production 
Waste  Listing  (57  FR  47376-47386,  10-15- 
92). 

CL  117B.  Toxicity  Characteristic  Amendment 
(57  FR  23062-23063,  05-01-92). 

CL  118,  Liquids  in  Landfills  II  (57  FR  54452- 
54461.  11-18-92). 


CL  119,  Toxicity  Charactenstic  Revision;  TCLP 
Correction  (57  FR  55114-55117,  11-24-92), 
(58  FR  6854,  02-02-93). 


7  Del.  Code  §6305(a);  DRGHW  §261.4(b)(13). 

7  Del.  Code  § 5305(a);  DRGHW  §§261.4(b)(6)(ii),  261.4(b)(9). 

7  Del.  Code  § 5305(a)(1);  DRGHW  §§261.32,  261  Appendix  VII. 

7  Del.  Code  § 6305(a);  DRGHW  §261.3(a)(2)(i). 

7  Del.  Code  §§6304(b)  and  6305(a)(4);  DRGHW  §§260.10.  264.13(c)(3),  264  314(a)(2) 
264.314(b),  264.314(d)(1)(ii).  264.314(e),  264.314(e)(1),  264.314(e)(1)(i),  264.314(e)(1)(ii)' 
264.314(e)(1)(iii),  264.314(e)(2),  264.314(e)(2)(i),  264.314(e)(2)(ii),  264.314(f),  264.314(f)(1) 
254.314(f)(2),  264.316(b),  264.316(c),  265.13(c)(3),  265.314(a)(2),  264.314(b)' 
265.31 4(c)(l)(ii),  265.314(f),  265.314(f)(1),  265.3l4(f)(1)(i),  265.314(f)(1)(ii),  265.314(n(1)(iii) 
265.314(f)(2),  265.314(f)(2)(i).  265.31 4(f)(2)(ii),  265.314(g),  255.314(g)(1).  265.314(q)(2) 
265.316(b),  265.316(c). 

7  Del.  Code  §§6305(a)  and  6305;  DRGHW  §§261  Appendix  II.  8.2.  8.2.2.  8.2.5.  8.4.  8.4.1 
8.4.2,  8.4.3,  8.4.4,  and  8.5  [as  amended  effective  through  1995], 
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Federal  citation 


Delaware  authority 


RCRA  Cluster  III,  Non-HSWA 


CL  113,  Consolidated  Liability  Requirements 
(53  FR  33938-33960,  09-01-88),  (56  FR 
30200,  07-01-91).  (57  FR  42832-42844,  09- 
16-92). 


7  Del.  Code  §§6305(a)(l  1)  and  6307(h),  DRGHW  §§264. 141(h),  264  M3(f)(^0) 
264.145(f)(11).  264.147(a),  264.147(a)(2),  264, 147(a)(3).  264.147(a)(4)  264  147(a)'5)' 
264.147(a)(6),  264.147(a)(7),  264.l47(a)(7)(i).  254.i47(a)(7)(ii),  264.147(a)(7)(iii)' 
264.147(b),  264.147(b)(2),  264.147(b)(3),  264.147(b)(4),  264, 147(b)(5),  264, 147(b)(6) 
264.147(b)(7),  264.147(b)(7)(i),  264.147(b)(7)(ii),  264.147(b)(7)(iii).  254.147(f)(6),  264  I47ig, 
264.147(g)(1),  264.147(g)(1  )(ii),  264,147(g)(2)(i),  264,147(g)(2)(ii),  264i47ih, 
264.147(h)(1),  264.147(h)(2),  264.147(h)(3),  254, 147(h)(4),  264.147(h)(5).  264  147(i) 
2B4.147(i)(1),  264.147(i)(2),  264.147(i)(3),  264.147(0(4),  264  147(i)(4)(i),  264  147(i)(4)(ii)' 
264.147(j),  264.147G)(1).  264.147(j)(2),  264.147(j)(3),  254  1470)(4),  264,147(k).  264,151  (b)! 
264.151(f)  [as  amended  effective  8/21/97],  264,i5l(g)  [as  amended  effective  8'21-'97), 
264.151(h)(1)  [as  amended  effective  8.'21/971,  264.151(h)(2)  fas  amended  effective  8/21/97j' 
264.151  (i)(2)(d),  264.1 51  (j)(2)(d),  264.l5l(k),  264,i5i(I).  264,i5i(m)(i )  las  amended  effec- 
tive 8/21/97],  264.151  (m)(2),  264.151(n)(1)  [as  amended  effective  8/21/97].  264.l5i(n)(2) 
265.141(h),  265.143(e)(10),  265.l45(e)(l  1),  265,147(3)  255, 147(a)(2),  255.147(a)(3) 
265.147(a)(4),  265.147(a)(5),  265.147(a)(6),  265, 147(a)(7),  265.i47(ai(7)(ij 
265.147{a)(7)(ii),  265.147(a)(7)(iii).  265.147(b),  265, 147(b)(2).  265,147(b)f3),  265.147(b)(4) 
265.147(b)(5),  265.147(b)(6),  265.147(b)(7).  265,147(b)(7)(i),  265,147(b)(7)(ii) 
265.147(b)(7)(iii),  265.147(f)(6),  265.147(g),  265.147(g)(1),  265.147(g)(l  )(ii).  265.l47(g)(2)(i)' 
265.147(g)(2)(li),  265.147(h),  265.147(h)(1).  265.M7(h)(2),  255, 147(h)(3),  265.147(h)(4) 
265.147(h)(5),  265.147(1),  265.147(0(1),  265,147(0(2).  265.147(0(3),  265.147(0(4) 
265.147(i)(4)(i),  265.147(i)(4)(iii),  265  I47(j).  265,i470i(1).  255,147(|){2).  265  M7(|)(3)' 
265.1470)(4).  265.147(k). 


RCRA  Cluster  IV,  Non-HSWA 


CL  129,  Revision  of  Conditional  Exemption  for 
Small  Scale  Treatability  Studies  (59  FR 
8362-8366,  02-18-94). 


7  Del.  Code  §6305(a),  DRGHW  §§261 .4(e)(2)(0,  261 .4(e)(2)(ii),  26l.4(e)f3),  26i.4(e)(3)(i) 
261.4(e)(3)(ii),  261.4(e)(3)(iii),  261,4(e)(3)(iii)(A),  261,4(e){3)(iii)(B).  26i.4(e)(3)(i(i)(C), 
261.4(e)(3)(iii)(D),  261 .4(e)(3)(iii)(E),  261,4(f)(3),  261.4(f)(4),  26l-4(f)(5), 


RCRA  Cluster  V,  HSWA  and  Non-HSWA 


CL  137,  Universal  Treatment  Standards  and 
Treatment  Standards  for  Organic  Toxicity 
Characteristic  Wastes  and  Newly  Listed 
Wastes  (59  FR  47982-48110,  09-19-94), 
(60  FR  242-302,  01-03-95). 


■  Del.  Code  §§6304(a),  6304(b),  6305.  6307,  and  6314.  DRGHW  §§260.30  intro,  260  30;b) 
260.31(a),    260.31(b),    260.32    intro,    260,33    intro.    260  33(a),    250,33'b).    26l-2(e)C  tdn) 
264.1(g)(6).    265.1(c)(10),    266.23(a),    266,l00(c)(i ).    266  100(c)(3),    266,100(el(i)    through 
(e)(ii)(C),  266  Appendix  XIII,  268.1  (c)(3)(ii),  268.1  (c)(3)(iii),  268.1(e)(4),  268, 1(e)(5).  268.2(g), 
268.2(i),    268.7(a),    268.7(a)(1)     intro    [as    amended    effective    &,'2^f97].    268.7(a)(i)(i) 
2687(a)(1)(ii).    268.7(a)(1)(iio,    268.7(a)(1)(iv).    258,7(a)(i)(v),    268.7(a)(1)(vi),    268  7(a)(2)' 
268.7(a)(2)(0,      268.7(a)(2)(0(A),      268.7(a)(2)(o(B)      [as      amended     effective     8'2i'97] 
2687(a)(2)(i)(C),      268.7{a)(2)(0(D),      268.7(a)(2)(iO      [as      amended     effective      8 '21 '97] 
2687(a)(3),     268.7(a)(3)(i),     268.7(a)(3)(iO,     268.7(a)(3)(ii0.268,7(a)(3)(iv),     268,7(a)(3)(v). 
268.7(a)(3)(v)(A),        268.7(a)(3)(v)(B),        268.7(a)(3)(vO.        268.7(a)(3)(vii).        268.7(ai(4), 
268.7(a)(4)(i),   268.7(a)(4)(ii)    [as   amended   effective   8/2 1  97],   268.7(a)(4)|iii)    268  7(a)(5) 
2687(a)(6),  268.7(a)(7),  268.7(a)(8),  268.7(a)(9),  268,7(a)(i0)  [as  amended  effective  8.21/ 
97],  268.7(b)(4)(ii),  268.7(b)(5)(iv),  258.7(d),  268.7(d)(1).  268  9(a).  268.9(d)  intro  [as  amend- 
ed   effective    8/21/97],    268.9(d)(1)(i)     [as    amended    effective    8,'2i/97],    268  9(d)(l)(iO 
268.9(d)(2)(i),    268.9(d)(2)(ii),    268.38(a),    268, 38(b).    268  38(0.    268.38(d).    268.38(d)(1) 
268.38(d)(2),  26838(d)(3),  268.38(d)(4),   268.38(e),   268,40(a).   258.40(a)(1),   268, 40(a)(2) 
268.40(a)(3),  268.40(b)  [as  amended  effective  8/21/97],  268  40(c),  268.40(di    268  40(d)(1) 
268.40(d)(2),  26840(d)(3),  26840(e),  268.40(f).  26840Table.  268.41   and  Table  CCWE 
268.42    note,     258.42(a),    268.42(a)/Table     i.     268.42(a)Table    2,    268.42(a)  Table     3 
268.42(c)(2),    268.42(d),    268.43,    268.43/Table    CCW,    268.45(b)(2),    268.46,    26848ia) 
268.48/Table  UTS,  258  Appendix  IV,  268  Appendix  V,  268  Appendix  X. 
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Federal  citation 


Delaware  auttiority 


Consolidated 


BIF — Consolidated  Checklist  for  the  Burning  of 
Hazaraous  Waste  m  Bo'lers  and  Industrial 
Furnaces  CLs  85,  9J.  96.  98,  105,  110,  111, 
114,  125,  127,  (56  FR  7134,  02-21-91).  (56 
FR  32688,  07~i7-9ij,  (56  FR  42504.  08-27- 
9'i.  (56  FR  43874,  09-05-91).  (57  FR 
27380,  06-22-92).  (57  FR  37234.  08-18- 
92),  (57  FR  38558.  03-25-92,1.  (57  FR 
44999.  09-30-92),  (58  FR  388'6.  07-20- 
93),  (58  FR  59598,  1 1-09-93). 


Wood  Preserving — Consolidated  Checklist  for 
the  Wood  Preserving  Listings,  CLs  82,  91. 
92,  101,  120  (55  FR  5D450,  12-06-90),  (56 
FR  27332.  06-13-91),  (56  FR  30192,  07-01- 
91).  (57  FR  5859.  02-18-92).  i57  FR  61492. 
12-24-92). 


Del.  Code  §§ 6305(a)  and  6307,  DRGHW  §§260.10,  260.11(a),  260.20(a)  (as  amended  ef- 
fective 8/21/97],  261.2(d)(2),  261 .2(d)(2)(i)-(iii),  261.2(d)(3)  introductory  paragraph  [as 
amended  effective  8/21/97],  261.2(d)(3)(i)&(ii),  261.2(e)(2)(iv),  261.3(c)(2)(ii)(B), 
261.4(a)(10),  261.4(b)(4),  261, 4(b)(7),  261.4(b)(8),  261.6(a)(2),  261.6(a){2)(ii), 
26l.6(a)(3)(vii).  261.32,  261  Appendix  VII,  264.1(g)(2)  [as  amended  effective  8/21/97], 
264.112(d)(1),  264.340(a),  265.1(c)(6),  265.112(a),  265,1 12(d)(1).  265.112(d)(2), 
265.1 12(d)(2)(i)&(ii).  265.1  I3(3)&(b),  265.340(a).  265.370,  266  Subpart  D.  266.100  (a) 
through  (e)  mtro.  266.l00(e)(i)  through  (e)(ii)(C)  [as  amended  effective  through  1996], 
256.100(f),  266.101,  266.102,  266.103(a)  except  266.1 03(a)(4)(vii),  266.103(a)(4)(vii)  [as 
amended  effective  8/21/97],  266.103(b)  except  266.103(b)(6)(vlii)(B),  266.103(b)(6)(viii)(B) 
[as  amended  effective  8/21/97],  266.103(c)  introductory  paragraph,  266.103(c)(1), 
266.103(c)(2)  except  266.103(c)(2)(ii)(D)(3),  266.103(c)(2)(ii)(D)(3)  [as  amended  effective  8/ 
21/97],  266.103(c)(3)  except  266.103(c)(3)(i),  266.103(c)(3)(i)  [as  amended  effective  8.'21/ 
97],  266.103{c)(4)-(8),  266.104  through  266.111,  266.112  except  266.112(b)(2){i), 
266.1 12(b)(2)(i)  [as  amended  effective  8/21/97],  266  Appendix  lATable  l-A  through  l-E,  Ap- 
pendix ll-VIII,  Appendix  IX  [as  amended  effective  8/21/97],  Appendix  X  &  XI,  Appendix  XII 
[as  amended  effective  8/21/97],  122.22,  122.42(c)(1)(iv),  122.42(g),  122.42(g)(1), 
122.42(g)(1)(i)-(v),  122.42  Appendix  I,  122.66  (a)&(b),  122.66(c)  inlro,  122.66(c)(1)&(2) 
intro,  122.66(c)(2)(i)&(ii)  [as  amended  effective  through  1995],  122.66(c)(3)  through  (c)(9), 
122.66(d)-(g),  122.72(a)(6),  122.72(b)(7),  122.73(f)&(g). 

Del.  Code  §6305(a),  DRGHW  §§260.10,  261.4(a)(9)(i)&(ii),  261.31(a)  [as  amended  effective 
8/21/97],  261.35(a)-{c),  261  Appendix  III  Table  1  [as  amended  effective  through  1995],  261 
Appendices  VII  &  VIII.  262.34(a)(1),  262.34(a)(1)(i)-(iii),  262.34(a)(1)(iii)(A)&(B), 
262.34(a)(2),  264.190,  264.190(c),  264.570,  264.571,  264.572,  264.573(a)  except 
264.573(a){4)(i),  264.573(a)(4)(i)  [as  amended  effective  8/21/97],  264.573(b)  mtro  [as 
amended  effective  8/21/97],  264.573(b)(1)  mtro  [as  amended  effective  8/21/97], 
264.573(b){1)(i)-(iii),  264.573(b)(2)&(3),  264.573(c)-(l),  264.573(m)  except 

264.573(m)(1)(iv),  264.573(m)(1)(iv)  [as  amended  effective  8/21/97],  264.574,  264.575, 
265.190,  265.190(c),  265.440,  265.441,  265.442,  265.443(a)  except  265.443(a)(4)(i), 
265.443(a)(4)(i)  [as  amended  effective  8/21/97],  265.443(b)  [as  amended  effective  8/21/97], 
265.443(c)-(n),  265.444,  265.445,  122.26. 
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Federal  citation 


LDR — Consolidated  Checklist  for  the  Land  Dis- 
posal Restrictions,  CLs  34,  39,  50,  62.  63, 
66,  78,  83,  95,  102,  103,  106,  109,  116,  123, 
124  (51  FR  40572,  11-07-86).  (52  FR 
21010,  06-04-87),  (52  FR  25760,  07-08- 
87),  (52  FR  41295,  10-27-87),  (53  FR 
31138,  08-17-88),  (54  FR  8264,  02-27-89), 
(54  FR  18836,  05-02-89),  (54  FR  26594, 
06-23-89),  (54  FR  36967,  09-06-89),  (55 
FR  23935,  06-13-90),  (55  FR  22520,  06-01- 
90),  (56  FR  3864,  01-31-91),  (56  FR  41164. 
08-19-91),  (57  FR  8086,  03-06-92),  (57  FR 
20756,  05-15-92),  (57  FR  28628,  05-2&- 
92).  (57  FR  37194,  08-18-92).  (57  FR 
47772,  10-20-92),  (58  FR  28506,  05-14- 
93),  (58  FR  29860,  05-24-93)  CLs  34,  39, 
50.  62,  63,  66,  78,  83,  95.  102,  103.  106, 
109.  116,  123,  124. 


Delaware  authonty 


7  Del.  Code  §§6304,  6305.  and  6314,  DRGHW  §§260.1  through  250.3,  260.10,  260  11(a) 
260.20(a)  [as  amended  effective  8/21/97],  261.1(a).  261.1(a)(1),  261  3(a)(2)(iii) 
261.3(c)(2)(ii)(C)(1),  261.3(c)(2)(ii)(C)(2)  [as  amended  effective  8.'21/97],  2613(d)(1)' 
261.3(f),  261.3(f)(1)&(2).  26l.4(a)(1 1),  261.4(c).  261.4(d)(1).  261.5(b).  261.5(c)  intro  [as 
amended  effective  through  1995],  261.5(c)(1)-(6),  261.5(e).  2615(f)(2).  2615(g)(2) 
261.6(a)(3),  261.6(c)(1),  261.7(a)(1).  261.7(a)(2).  261.20(b).  261.21(b),  261.22(b),  261.23(b) 
261.24(b).  261.30(c),  261.31(a)  [as  amended  effective  8/21/97],  261, 33(c)  [as  amended  ef- 
fective 8/21/97],  261  Appendix  VII,  262.1 1(c)&(d),  262.34(a)(1  )(mij,  262.34(a)(l)(iii)(B) 
262.34(a)(1)(iv),  262,34(a)(1)(iv)(A)&(B),  262.34(a)(2).  262.34(a)(4),  262.34(d)(4),  262  70 
263.12,  264.1(g)(6),  264.1(h),  264.13(a)(1)&(2),  254.1 3(b)(6)&(7),  254.13(b)(7)(i)-(iii) 
264.1 3(b)(7)(iii)(A)&(B),  264,13(b)(7)(iii)(B)(1)&(2),  264.73(b)(3).  264.73(b)(10)-(l2) 
264.73(b)(13)  [as  amended  effective  8/21/97],  254.73(b)(l4)-(i6),  254.1  i0(b)(l)-(4) 
264.111(c).  264.112(a)(2),  264.140(b)(1)  [as  amended  effective  8/21/97],  264.l40(b)(2H4) 
264.142(a),  264,229,  264.256,  264,281,  264.312(a)&(b).  264.316(f),  264.1100  264i10i' 
264.1102,  265.1(c)(10),  265.1(e).  265.13(a)(1)&(2).  265.13(b)(6)  [as  amended  effective  a'2l' 
97],  265.13(b)(7),  265.13(b)(7)(i)-(iii).  265.13(b)(7)(iii)(A)&(B),  265.13(b)(7)(iii)(B)(1)&(2) 
265.73(b)(3),  265.73(b)(8)-(14),  265.1 10(b)(1)-(4).  265.111(c),  265.112(d)(4),  265.140(b) 
265.1 40(b)(1)-(3).  265.142(a).  265.221(h).  265.229,  265.256,  265.281.  265.31 2(a)&(b) 
265.316(f),  265.1100,  265.1101,  265.1102.  266.20(b),  268.1&(b),  268.1(c)  except 
268.1(c)(2)  and  268.1  (c)(3)(i).  268.1(c)(2)  [as  amended  effective  8/21/97],  268.1  (c)(3)(i)  [as 
amended  effective  8/21/97],  268.1(d),  268.1(e)  except  268.1(e)(3).  268.1(e)(3)  [as  amended 
effective  8/21/97],  268.2,  268.3,  268.4  except  268.4(a)(2)(i).  268.4(a)(2)(i)  [as  amended  ef- 
fective 8/21/97],  268.7(a)  introductory  paragraph,  268.7(a)(1)  introductory  paragraph  [as 
amended  effective  8/21/97],  268.7(a)(1)(i)-(v),  268.7(a)(2)  except  268.7(a)(2)(i)(B)  and 
268.7(a)(2)(ii),  268.7(a)(2)(i)(B)  [as  amended  effective  8/21/97],  268.7(a)(2)(ii)  [as  amended 
effective  8/21/97],  268.7(a)(3).  268.7(a)(4)  except  268.7(a)(4)(ii).  268.7{a)(4)(ii)  [as  amended 
effective  8/21/97],  268.7(a)(5)-(8),  268.7(a)(10)  [as  amended  effective  8/21/97],  268.7(b) 
268.8(a)  intro,  268.8(a)(1),  268,8(a)(2)  intro,  268.8(a)(2)(i)&(ii)  [as  amended  effective  a'2i' 
97],  268.8(a)(3)  except  268.8(a)(3)(ii),  268.8(a)(3)(ii)  [as  amended  effective  8/21/97], 
268.8(a)(4)  [as  amended  effective  8/21/97],  268.8(b)  except  268.8(b)(1)&(2).  268.8(b)(i)&(2) 
[as  amended  effective  8/21/97],  268.8(c)-(e),  268.9  except  268.9(d)  intro  and  268.9(d)(l)(i). 
268.9(d)  intro  [as  amended  effective  8/21/97],  268.9(d)(l)(i)  [as  amended  effective  a'2i'97], 
268.13  [as  amended  effective  8/21/97],  268.14.  268.30  except  268.30(d)(3).  268.30(d)(3)  [as 
amended  effective  8/21/97].  268.31.  268.32(a)-(f).  268.32(g)  except  268.32(g)(3), 
268.32(g)(3)  [as  amended  effective  8/21/97],  268.32(h).  268.32(i)  [as  amended  effective  a 
21/97],  26a32(j)  [as  amended  effective  8/21/97],  268.33  except  268.33(f).  268.33(f)  [as 
amended  effective  8/21/97],  268.34(a),  268.34(b)  [as  amended  effective  a'2l/97],  268.34(c) 
except  268.34(c)(1)  intro,  268.34(c)(1)  intro  [as  amended  effective  8/21/97],  268.34(d)-{g), 
268.34(h)  [as  amended  effective  8/21/97],  268.35(a)-{c),  268.35(d)  [as  amended  effective  a 
21/97],  268.35(e)  intro.  268.35(e)(1)&(2)  [as  amended  effective  8/21/97],  268.35(e)(3), 
268.35(e)(4)  [as  amended  effective  8/21/97].  268.35(e)(5)  except  268.35(e)(5)(ii)(G). 
268.35(e)(5)(ii)(G)  [as  amended  effective  8/21/97].  268.35(f)-(i),  268.35(j)  [as  amended  ef- 
fective 8/21/97],  268.35(k)  [as  amended  effective  8/21/97],  268.36,  268.37,  258.40(a)intro, 
268.40(b)  [as  amended  effective  8/21/97],  268.40(c),  268.40(d),  268.41  (see  CL  137) 
268.42(a),  268.42(a)(1)-(4).  268.42(a)rrable  1,  268.42(a),aable  2.  268.42(a)/Table  3 
268.45(a),  26a45(a)(1),  268.45(a)(2).  268.45(a)(3),  268.45(a)(4).  268.45(a)(5),  268.45(b) 
268.45(b)(1),  268.45(b)(2),  26a45(b)(3),  26a45(c),  268.45(d)(1).  268.45(d)(1)(i) 
268.45(d)(1)(ii),  268.45(d)(2),  268.45(d)(3),  268.45(d)(4),  268.45(d)(5).  268.45/Table  1, 
268.46.  268.46/Table  1.  268.50,  268  Appendices  l-VI,  Appendix  VII  [as  amended  effective 
8/21/97],  Appendix  VIII.  Appendix  IX  [as  amended  effective  8/21/97].  122,13(n). 
122.14(b)(2),  122.14(b)(21),  122.32(b)(1)  (as  amended  effective  8'21.'97],  122.42(e)(3)(ii)(B), 
122.42  Appendix  I  B(1)(b).  122.42  Appendix  I  B(1)(c),  122.42  Appendix  I  B(l)(d),  122.42 
Appendix  I  1(6),  122.42  Appendix  I  M,  122.72(b)(6). 
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Federal  citation 


Delaware  authority 


Recycled  Used  Oil — Consolidated  Checklist  for 
Recycled  Used  Oil  Management  Standards, 
CIS  112,  122.  130,  (57  FR  41566.  OQ-10-92). 
(58  FR  25420,  05-03-93),  (58  FR  33341. 
0&-17-93),  (59  FR  10550,  03-04-94), 


Del.  Code  §§6304(a),  6304(b),  6304(e)  and  6305,  DRGHW  §§260.10.  261 .3(a)(2)(v), 
26l.3(a)(2)(v)(A)&(B),  26l.4(b)(l3),  26l.4(b)(14),  261.5(j)  [as  amended  effective  8/21/97], 
26l.5(a)(2){iii),  261.6(a)(2)(iv)  [as  amended  effective  8/21/97],  261.6(a)(3)(ii)-(vii)  [as 
amended  effective  through  1995],  261.6(a)(4),  264.1(g)(2)  [as  amended  effective  8/21/97], 
265.1(c)(6),  266  Subpart  E,  266.100(b)(1),  279.1,  279.10  except  279.10(b)(1)(li)(A)  and 
279.10(b)(2)&(3),  279.10(b)(l)(ii)(A)  [as  amended  effective  8/21/97],  279.l0(b)(2)&(3)  [as 
amended  effective  8/21/97],  279.11,  279.12,  279.20,  279.21(a)  [as  amended  effective  8/21/ 
97],  279.21(b),  279.22  except  279.22(d)  intro,  279.22(d)  intro  [as  amended  effective  8/21/ 
97],  279.23,  279.24  except  279.24(c),  279.24(c)  [as  amended  effective  8/21/97],  279.30, 
279.31  except  279.31(b)(2),  279.31(b)(2)  [as  amended  effective  8/21/97],  279.32,  279.40  ex- 
cept 279.40(d)(5),  279.40(d)(5)  [as  amended  effective  8/21/97],  279.41,  279.42,  279.43, 
279.44,  279.45  except  279.45(h)  intro,  279.45(h)  intro  [as  amended  effective  8/21/97], 
279.46,  279.47,  279.50,  279.51,  279.52  except  279.52(b)(6)(iv)(B),  279.52(b)(6)(iv)(B)  [as 
amended  effective  8/21/97],  279.53  except  279.53(c)(1),  279.53(c)(1)  [as  amended  effective 
8/21/97],  279.54  except  279.54(g)  intro,  279.54(g)  intro  [as  amended  effective  8/21/97], 
279.55  through  279.59,  279.60  except  279.60(b)(5),  279.60(b)(5)  [as  amended  effective  8/ 
21/97],  279.61,  279.62,  279.63  except  279.63(c)(1),  279.63(c)(1)  [as  amended  effective  8/ 
21/97],  279.64  except  279.64(g)  intro,  279.64(g)  intro  [as  amended  effective  8/21/97], 
279.65  through  279.67,  279.70  through  279.72,  279.73(a)  [as  amended  effective  8/21/97], 
279.73(b)  279.74,  279.75,  279.80  through  279.82. 


Some  portions  of  Delaware's  program  are  broader  in  scope  than  the  federal  program,  and  thus  are  not  federally 
enforceable  The  broader  in  scope  provisions  address  transporter  requirements  at  DRGHW  sections  263.100-263.106. 
In  addition,  sections  261,B(a)(2)  and  261.6(a)(3)  are  broader  in  scope  to  the  extent  that  thev  relate  to  transporter  permits. 
Also  broader  in  scope  are  the  Delaware  provisions  at  DRGHW  section  6.00  which  relate  to  fees. 

In  addition,  Delaware  will  be  authorized  to  carry  out,  in  lieu  of  the  Federal  program,  the  following  State-initiated 
changes  to  provisions  of  the  State's  program,  which  are  equivalent  and  analogous  to  the  indicated  Resource  Conservation 
and  Recovery  Act  (RCR.-\)  provisions  found  at  Title  40  of  the  Code  of  Federal  Regulations. 


-State  requirement 


Federal  requirement 


or  "existing  component" 
"new  tank  component", 


as 


as 


as  amended  effective  Au- 


DRGHW  260.10  "EPA  identification  number",  as  amended  effective 

August  21,  1997. 
DRGHW  260.10  "Existing  tank  system 

amended  effective  August  21,  1997. 
DRGHW   260,10   "New  tank   system"   or 

amended  effective  August  2i,  1997, 
DRGHW  260.10  "Regional  Administrator" 

gust  21,  1997. 

DRGHW  260.32  (a)-(e),  as  published  1996  

DRGHW  261.5(f)(3)  introductory  paragraph,  as  published  1996 

DRGHW  261, 5(g)(3)  introductory  paragraph,  as  published  1996  

DRGHW  26i,6(a)(3)(i)  (A)&(B).  as  am.ended  effective  August  21,  1997 
DRGHW  Part  251,  Appendix  IX.  as  amended  effective  August  21,  1997 

DRGHW  252.10(d),  as  published  1996  

DRGHW  262.34(d)(5).  as  published  1995  

DRGHW  262.41(a)  (1)&(2),  as  published  1992  

DRGHW  262.42(b),  as  published  1996 

DRGHW  262.53(b),  as  published  1995 

DRGHW  262.55  introductory  paragraph,  as  published  1996  

DRGHW  262.56(a)  introductory  paragraph,  as  published  1996  

DRGHW  262.56(a)(4),  as  published  1996  

DRGHW  262, 57(b),  as  published  1996  

DRGHW  Part  252.  Appendix  II,  as  amended  effective  August  21,  1997 

DRGHW  263,30(0(1),  as  published  1996  

DRGHW  264.l(c)&(d),  as  published  1996  

DRGHW  264.1(g)(7),  as  published  1996  

DRGHW  264.12(a),  as  published  1996 

DRGHW  264.56(d)(2).  as  published  ^996    

DRGHW  264.91(a)  (1)&(2),  as  published  1996  

DRGHW  264.95(a).  as  published  1996  

DRGHW  264.98(g)(5)(ii)(A).  as  published  1996   

DRGHW  264.i43(f)(1)(i){A),  as  published  1996   

DRGHW  254.145(c)(7),  as  published  1996   

DRGHW  254, 151(a),  as  published  1996 

DRGHW  264.151(1),  except  264,l51(i)(2)(d),  as  published  1996  

DRGHW  254.l51(j),  except  254.151  (j)(2)(d),  as  published  1996  

DRGHW  254.340(b)  introductory  paragraph, ^as  published  1996  

DRGHW  264.340(d),  as  published  1996  

DRGHW  Part  254,  Appendix  I,  as  published  1992  

DRGHW  Part  254.  Appendix  VI,  as  amended  effective  August  21,  1997 

DRGHW  Part  264,  Appendix  IX,  as  published  1996   

DRGHW  265.11(a),  as  published  1996 


40  CFR  260.10  "EPA  identification  number." 

40  CFR  260.10  "existing  tank  system"  or  "existing  component.' 

40  CFR  260.10  "new  tank  system"  or  "new  tank  component." 

40  CFR  260.10  "Regional  Administrator." 

40  CFR  250.32  (a)-(e). 

40  CFR  261.5(f)(3)  introductory  paragraph. 

40  CFR  261.5(g)(3)  introductory  paragraph. 

40CFR  261.6(a)(3)(i)  (A)&(B). 

40  CFR  part  261,  Appendix  IX. 

40  CFR  262.10(d). 

40  CFR  262.34(d)(5). 

40  CFR  262.41(a)  (1)&(2). 

40  CFR  262.42(b). 

40  CFR  262.53(b). 

40  CFR  262.55  introductory  paragraph. 

40  CFR  262.56(a)  introductory  paragraph. 

40  CFR  262.56(a)(4). 

40  CFR  262.57(b). 

40  CFR  part  252,  Appendix  II. 

40  CFR  263.30(c)(1). 

40  CFR  264.1  (c)&(d). 

40  CFR  264.1(g)(7). 

40  CFR  264.12(a). 

40  CFR  254.55(d)(2). 

40  CFR  264.91(a)  (1)&(2). 

40  CFR  264.95(a). 

40  CFR  264.98(g)(5)(ii)(A). 

40CFR264.143(f)(1)(i)(A). 

40  CFR  264.145(c)(7). 

40  CFR  264.151(a). 

40  CFR  254.1 51  (i),  except  264.151  (i)(2)(d). 

40  CFR  264.l51(j),  except  264.1 51  G)(2)(d). 

40  CFR  264.340(b)  introductory  paragraph. 

40  CFR  264.340(d). 

40  CFR  part  264.  Appendix  I. 

40  CFR  part  264,  Appendix  VI. 

40  CFR  part  264,  Appendix  IX. 

40CFR265.il. 
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State  requirement 

Federal  requirement 

DRGHW  2G5. 12(a),  as  amended  effective  August  21,  1997  

40  CFR  265.12(a). 
40  CFR  265.52(f) 

DRGHW  265.52(f).  as  amended  effective  August  21,  1997  

DRGHW  265.53(b),  as  published  1996 

40  CFR  265  53(b) 

DRGHW  265.56,  as  published  1996  

40  CFR  265  56 

DRGHW  265.71(b)(4),  as  published  1996  

40  CFR  265.71(b)(4). 
40  CFR  265  141(f) 

DRGHW  265.141(f),  as  published  1996 

DRGHW  265.201(c),  as  published  1996  

40  CFR  265.201(c). 

40  CFR  270.10(e)  (2)-(6) 

40  CFR  270.14(b)(20) 

40  CFR  270.14(c)(8)  introductory  paragraph. 

40  CFR  270  15 

DRGHW  122.10(e)  (2)-{6).  as  amended  effective  August  21.  1997  

DRGHW  122.1 4(b)(20),  as  published  1996  

DRGHW  122.14(c)(8)  introductory  paragraph,  as  published  1996  

DRGHW  122.15,  as  published  1996  

DRGHW  122.18(b),  as  published  1996 

40  CFR  270  18(b) 

DRGHW  122.18(d),  as  published  1992 

40  CFR  270.18(d). 

40  CFR  270.19(c)(1)(iii). 

40  CFR  270.32(c) 

DRGHW  122.19(c)(1)(iii),  as  published  1995 

DRGHW  122.32(c),  as  amended  effective  August  21,  1997  

DRGHW  122.33(a)(3),  as  published  1996 

40  CFR  270.33(a)(3). 
40  CFR  270.60(a). 
40  CFR  270.61(a). 
40  CFR  270.72(a)(5). 
40  CFR  270.72(b)(5). 
40  CFR  124  1(a) 

DRGHW  122.60(a),  as  published  1996 

DRGHW  122.61(a),  as  published  1996 

DRGHW  122.72(a)(5),  as  amended  effective  August  21,  1997  

DRGHW  122.72(b)(5),  as  amended  effective  August  21,  1997  

DRGHW  124.1(a),  as  amended  effective  August  21,  1997  

DRGHW  124.10(a)(2)&(3),  as  amended  effective  August  21,  1997 

DRGHW  124.10(b)(1),  as  published  1996  

40  CFR  124.10(a)  (2)&(3). 
40  CFR  124.10(b)(1) 

DRGHW  124.10(c)(1)(ii),  as  amended  effective  August  21,  1997 

40  CFR  124  10(c)(1)(ii) 

DRGHW  124.10(d)(1)(iii),  as  amended  effective  August  21,  1997 

40  CFR  124  10(d)(l){iii) 

DRGHW  124.15,  as  amended  effective  August  21,  1997  

40  CFR  124.15 

In  addition  to  the  above  listed  State- 
initiated  changes.  EPA  is  authorizing 
changes  to  the  following  State 
provisions.  These  provisions  do  not 
have  a  direct  analog  in  the  Federal 
RCRA  regulations.  However,  none  of 
these  provisions  is  considered  broader 
in  scope  than  the  Federal  program.  This 
is  so  because  these  provisions  were 
either  previously  authorized  as  part  of 
Delaware's  base  authorization  or  have 
been  added  to  make  the  State's 
regulations  internally  consistent  with 
changes  made  for  the  other 
authorizations  listed  in  the  first 
paragraph  of  this  section.  EPA  has 
reviewed  these  provisions  and  has 
determined  that  they  are  consistent  with 
and  no  less  stringent  than  the  Federal 
requirements.  Additionally,  this 
authorization  does  not  affect  the  status 
of  State  permits  and  those  permits 
issued  by  EPA  because  no  new 
substantive  requirements  are  a  part  of 
these  revisions. 

State  requirement 

DRGHW  260.10  "Commingling",  as  pub- 
lished 1996. 

DRGHW  260.10  "Consolidation",  as  pub- 
lished 1996. 

DRGHW  260.10  "Division",  as  amended 
published  1996. 

DRGHW  260.10  "HSWA  tank",  as  amended 
effective  August  21,  1997. 

DRGHW  260.10  "Non-HSWA  tank",  as 
amended  effective  August  21,  1997. 

DRGHW  262.12(d),  as  published  1996. 

DRGHW  263.11(c).  as  published  1996. 

DRGHW  264.11(b),  as  published  1996. 

DRGHW  265.11(b),  as  published  1996. 


State  requirement 


DRGHW   122.3(a)(3), 
August  21,  1997. 


as  amerxled  effective 


EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits,  that  contain  conditions  based 
upon  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  are  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

Delaware  is  not  seeking  authoritv  over 
Indian  Lands  since  there  are  no 
Federally  recognized  Indian  Lands  in 
the  State  at  this  time. 

C.  Decision 

I  conclude  that  the  State  of  Delaware's 
application  for  program  revision  meets 
all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  Delaware  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised,  assuming  no 
adverse  written  comments  are  received 
as  discussed  above. 

Upon  effective  final  approval. 
Delaware  will  be  responsible  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  HSWA.  Delaware  also 
has  primary  enforcement 


responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  cf  RCRA  and  to  take 
enforcement  actions  under  sections 
3008,  3013  and  7003  of  RCRA. 

D.  Codification  in  Part  272 

EPA  uses  part  272  for  codification  of 
the  decision  to  authorize  Delaware's 
program  and  for  incorporation  by 
reference  of  those  provisions  of 
Delaware's  statutes  and  regulations  that 
EPA  will  enforce  under  sections  3008. 
3013  and  7003  of  RCRA.  Therefore.  EPA 
is  reserving  amendment  of  40  CFR  part 
272,  subpart  I  until  a  later  date. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Compliance  With  Executive  Order 
13045 

Executive  Order  13045  applies  to  any 
rule  that  the  Office  of  Management  and 
Budget  determines  is  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  that  EPA  determines 
that  the  environmental  health  or  safety 
risk  addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria. 
the  Agency  must  evaluate  the 
environmental  health  o'  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
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and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  Agency  has  determined  that  the 
final  rule  is  not  a  covered  regulatory 
action  as  defined  in  the  Executive  Order 
because  it  is  not  economically 
significant  and  does  not  address 
environmental  health  and  safety  risks. 
As  such,  the  final  rule  is  not  subject  to 
the  requirements  of  Executive  Order 
13045. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Lfnfunded  Mandates 
Reform  Act  of  199.5  (UMR.-\).  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
certain  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  Under  sections  202  and 
205  of  the  UMR.^,  EPA  generally  must 
prepare  a  written  statement  of  economic 
and  regulatory  alternatives  analyses  for 
proposed  and  final  rides  with  Federal 
mandates,  as  defined  by  the  UMRA,  that 
may  result  in  expenditures  to  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
SlOO  million  or  more  in  any  one  year. 
The  section  202  and  205  requirements 
do  not  apply  to  today's  action  because 
it  is  not  a  "Federal  mandate"  and 
because  it  does  not  impose  annual  costs 
of  SlOO  million  or  more. 

Today's  rule  contains  no  Federal 
mandates  for  State,  local  or  tribal 
governments  or  the  private  sector  for 
two  reasons.  First,  today's  action  does 
not  impose  new  or  additional 
enforceable  duties  on  any  State,  local  or 
tribal  governments  or  the  private  sector 
because  the  requirements  of  the 
Delaware  program  are  already  imposed 
by  the  State  and  subject  to  State  law. 
Second,  the  Act  also  generally  e.xcludes 
from  the  definition  of  a  "Federal 
mandate"  duties  that  arise  from 
participation  in  a  voluntan,'  Federal 
program.  Delaware's  participation  in  an 
authorized  hazardous  waste  program  is 
voluntary. 

Even  if  today's  rule  did  contain  a 
Federal  mandate,  this  rule  will  not 
result  in  annual  expenditures  of  SlOO 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  tribal  governments  already  exist 
under  the  Delaware  program,  and 
today's  action  does  not  impose  anv 
additional  obligations  on  regulated 
entities.  In  fact,  EPA's  approval  of  state 
programs  generally  may  reduce,  not 
increase,  compliance  costs  for  the 
private  sector. 

The  requirements  of  section  203  of 
UMR,\  also  do  not  apply  to  today's 
action.  Before  EPA  establishes  anv 


regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  section  203  of  the  UMR.-\ 
requires  EPA  to  develop  a  small 
government  agency  plan.  This  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  The  Agency 
recognizes  that  although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/or 
operate  TSDFs,  they  are  already  subject 
to  the  regulatory  requirements  under 
existing  state  law  which  are  being 
authorized  by  EPA,  and,  thiis,  are  not 
subject  to  any  additional  significant  or 
unique  requirements  by  virtue  of  this 
program  approval. 

Certification  Under  the  Regulatory 
Flexibility  Act 

EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entities  which  are  hazardous  waste 
generators,  transporters,  or  which  own 
and/or  operate  TSDFs  are  already 
subject  to  the  regulatory  requirements 
under  existing  State  law  which  are 
being  authorized  by  EPA.  EPA's 
authorization  does  not  impose  any 
additional  burdens  on  these  small 
entities.  This  is  because  EPA's 
authorization  would  simply  result  in  an 
administrative  change,  rather  than  a 
change  in  the  substantive  requirements 
imposed  on  these  small  entities. 

Therefore,  EPA  provides  the  following 
certification  under  the  Regulatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  Pursuant  to  the  provision 
at  5  U.S.C.  605(b),  I  hereby  certify  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  approves  regulatory 
requirements  under  existing  State  law  to 
which  small  entities  are  already  subject. 
It  does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  submitted  a 
report  containing  this  rule  and  other 


required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2), 

National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub  L.  No. 
104-113.  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste  transportation. 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926.  6974(b). 

Dated:  August  7,  1998. 
W,  Michael  McCabe, 
Regional  Administrator,  Region  3. 
(PR  Doc.  98-22057  Filed  8-17-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  72 

Construction  and  Arrangement 

CFR  Correction 

In  Title  46  of  the  Code  of  Federal 
Regulations,  parts  70  to  89,  revised  as  of 
October  1,  1997,  page  52,  §  72.25-15  is 
corrected  in  Table  72.25-15(A)  under 
"Washbasins"  by  correcting  the  entry 
"61"  to  read  "1". 

BILLING  CODE  1505-01-D 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 

[GC  Docket  No.  9&-55;  FCC  98-184] 

Examination  of  Current  Policy 
Concerning  the  Treatment  of 
Confidential  Information  Submitted  to 
the  Commission 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  amends  its 
rules  to  set  out  more  clearly  what 
should  be  contained  in  a  request  that 
information  not  be  routinely  available 
for  public  disclosure,  provide  that  audit 
information  and  programming  contracts 
will  be  presumed  to  be  exempt  from 
routine  public  disclosure,  codify  its 
practice  of  sometimes  deferring  action 
on  a  request  for  confidentiality  until  a 
request  for  inspection  is  made,  and 
otherwise  clarify  its  rules,  delete 
obsolete  references,  and  renimiber  the 
rules.  The  Commission  also  adopts  a 
Model  Protective  Order  (MPO)  for 
general  use. 

DATES:  These  rules  are  effective 
November  20,  1998.  Public  comments 
on  the  information  collection 
requirements  are  due  on  or  before 
October  20,  1998. 
ADDRESSES:  Send  comments  on 
information  collections  contained 
herein  to  Judy  Boley,  Federal 
Communications  Commission,  Room 
234,  1919  M  Street,  N.W.,  Washington, 
D.C.  20554  or  via  the  Internet  to 
jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  H.  Schecker,  Office  of  General 
Counsel,  (202)  418-1720.  For  additional 
information  concerning  information 
collections  contained  herein,  contact 
Judy  Boley  at  (202)  418-0214. 

SUPPLEMENTARY  INFORMATION: 

1.  The  handling  of  confidential 
information  requires  the  Commission  to 


balance  the  concerns  of  the  parties 
submitting  information  and  the  interest 
of  the  public  in  accessing  that 
information.  The  manner  in  which  the 
Commission  performs  this  task  affects 
both  the  competitive  nature  of  the 
telecommunications  industry  and  the 
performance  of  the  Commission's  public 
responsibilities.  As  the 
telecommunications  industry  becomes 
increasingly  competitive,  participants 
increasingly  assert  that  the  information 
they  provide  to  the  Commission  is 
competitively  sensitive.  Likewise,  there 
are  an  increasing  number  of  disputes 
among  competitors  concerning  requests 
for  confidential  treatment. 

A.  Substantiating  Confidentiality 
Claims 

2.  When  a  person  submitting 
information  to  the  Commission  requests 
that  it  not  be  made  available  routinely 
to  the  pubhc,  47  CFR  0.459(b)  requires 
that  each  such  request  contain  a 
statement  of  the  reasons  for  withholding 
the  materials  from  inspection  and  the 
factual  basis  for  the  request.  We  believe 
that  specifically  identifying  types  of 
information  we  need  to  evaluate 
requests  for  confidentiality  will  reduce 
the  number  of  unsubstantiated  requests 
that  we  receive  and  conserve  the 
resources  of  the  submitters  by  providing 
them  with  guidance  as  to  what  kind  of 
information  we  require  to  decide  a 
confidentiality  request. 

3.  Accordingly,  we  will  amend  47 
CFR  0.459(b)  to  list  the  types  of 
information  that  should  be  included  in 
a  request.  Where  relevant,  the  following 
should  be  submitted: 

(i)  identification  of  the  specific 
information  for  which  confidential 
treatment  is  sought; 

(ii)  identification  of  the  Commission 
proceeding  in  which  the  information 
was  submitted  or  a  description  of  the 
circumstances  giving  rise  to  the 
submission; 

(iii)  explanation  of  the  degree  to 
which  the  information  is  commercial  or 
financial,  or  contains  a  trade  secret  or  is 
privileged; 

(iv)  explanation  of  the  degree  to 
which  the  information  concerns  a 
service  that  is  subject  to  competition; 

(v)  explanation  of  how  disclosure  of 
the  information  could  result  in 
substantial  competitive  harm; 

(vi)  identification  of  any  measures 
taken  by  the  submitting  party  to  prevent 
imauthorized  disclosure; 

(vii)  identification  of  whether  the 
information  is  available  to  the  public 
and  the  extent  of  any  previous 
disclosure  of  the  information  to  third 
parties; 

(viii)  justification  of  the  period  during 
which  the  submitting  party  asserts  that 


material  should  not  be  available  for 
public  disclosure;  and 

(ix)  any  other  information  that  the 
party  seeking  confidential  treatment 
believes  may  be  useful  in  assessing 
whether  its  request  for  confidentiality 
should  be  granted. 

4.  We  do  not  agree  that  substantiation 
of  a  confidentiality  request  at  the  time 
the  request  is  made  is  arbitrarv  and 
unduly  burdensome.  To  the  extent  there 
are  changes  in,  for  example,  the 
measures  taken  by  the  submitter  to 
prevent  disclosure,  the  extent  to  which 
the  information  has  already  been 
disclosed,  and  the  degree  of  competition 
facing  the  service  in  question,  between 
the  time  the  request  for  confidential 
treatment  is  made  and  the  time  a  request 
for  disclosure  is  received,  we  note  that 
submitters  are  permitted  to  update  their 
confidentiality  request  before  any 
records  are  released. 

B.  "Persuasive  Showing"  That 
Confidential  Materials  Should  Be 
Released 

5.  To  obtain  access  to  records  listed  in 
47  CFR  0.457(d)  or  records  withheld 
from  inspection  under  47  CFR  0.459(a), 
our  current  rules  provide  that  the 
requesting  party  must  make  "[a] 
persuasive  showing  as  to  the  reasons  for 
inspection"  in  a  filing  which  must 
"contain  a  statement  of  the  reasons  for 
inspection  and  the  facts  in  support 
thereof"  We  believe  that  the 
determinations  of  whether  the  showing 
standard  has  been  met  should  continue 
to  be  made  on  a  case-by-case  basis.  A 
case-by-case  determination  is 
appropriate  because  it  requires  a 
balancing  of  inter  alia,  the  type  of 
proceeding,  the  relevance  of  the 
information,  and  the  nature  of  the 
information.  The  Commission's  current 
rules  contemplate  that  the  Commission 
will  engage  in  a  balancing  of  the  public 
and  private  interests  when  determining 
whether  the  "persuasive  showang  ' 
standard  has  been  met.  That  balancing 
may  well  take  into  account  the  type  of 
proceeding  involved,  whether  the 
requestor  is  a  party  to  the  proceeding, 
and  may  also  be  affected  by  other 
factors,  such  as  whether  it  is  feasible  to 
use  a  protective  order.  Because  we 
believe  that  a  case-by-case 
determination  is  most  appropriate,  we 
decline  to  adopt  a  blanket  rule  requiring 
the  requester  to  demonstrate  that  access 
is  "vital"  to  the  conduct  of  a 
proceeding,  necessary  to  the 
"fundamental  integrity"  of  the 
Commission  process  at  issue,  or  that  the 
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information  have  a  direct  impact  on  the 
requestor.  We  also  decline  to  impose  a 
requirement  that  the  requester  prove 
that  the  information  or  a  substitute 
cannot  be  obtained  by  other  means. 

6.  Commenters  also  point  out  that, 
where  materials  are  voluntarily 
submitted,  our  rules  allow  a  party  to 
request  that  the  information  be  returned 
if  confidentiality  is  not  granted.  These 
commenters  e.xpress  a  concern  that  the 
distinction  between  voluntarily 
submitted  and  required  information 
mav  put  more  heavilv  regulated  entities 
at  a  competitive  disadvantage  vis-a-vis 
new  entrants.  We  recognize  that  a  more 
heavily  regulated  entity  may  in  some 
instances  be  subject  to  mandatory 
submissions  that  do  not  apply  to  a  new 
entrant.  As  part  of  the  biennial  review 
process  pursuant  to  section  11  of  the 
Communications  Act  and  otherwise,  the 
Commission  is  striving  to  minimize  any 
such  burdens.  We  also  note  that 
whether  or  not  materials  are  submitted 
voluntarily,  the  Commission  may  not 
return  them  to  the  submitter  once  it  has 
received  a  FOIA  request  for  the 
documents.  Therefore,  as  a  practical 
matter,  once  a  request  for  documents  is 
received,  no  submitter,  whether 
regulated  or  not.  may  have  its 
documents  returned. 

C.  Burden  of  Proof 

7.  Our  rules  provide  that  the  party 
initially  claiming  confidentiality 
pursuant  to  47  CFR  0.459(a)  bears  the 
burden  of  proving  by  a  preponderance 
of  the  evidence  that  such  treatment  is 
appropriate.  We  reject  the  suggestion 
that  where  a  party  initially  claims 
confidentiality,  the  Commission  staff 
should  bear  the  burden  of  showing  that 
the  information  should  not  be  accorded 
confidential  treatment.  Consistent  with 
FOIA's  presumption  in  favor  of 
disclosure,  the  Commission's  rules 
appropriately  place  the  burden  of 
showing  that  a  record  should  not  be 
routinely  available  for  public  inspection 
on  the  proponent  of  that  claim.  If  a 
party's  request  has  been  granted,  it  has, 
by  definition,  met  that  burden  of  proof, 
sufficient  to  demonstrate  that  the 
information  falls  within  FOIA 
Exemption  4.  The  types  of  materials 
listed  in  47  CFR  0.457(d)  are  accepted 
by  the  Commission  as  confidential 
because,  on  a  generic  basis,  thev  have 
been  found  to  contain  confidential 
information  and  are  exempt  from 
disclosure  under  FOIA  E.xemption  4. 
Similarly,  the  Commission  may  find,  on 
its  own  motion,  that  specific  materials 
should  not  be  routinely  made  available 
because  they  contain  trade  secrets  or 
confidential  information.  Thereafter, 
when  a  request  is  made  for  disclosure  of 


materials  deemed  confidential  under 
any  of  these  circumstances,  we  agree 
with  the  parties  commenting  that  the 
requester  of  such  information  should 
continue  to  bear  the  burden  of  making 
a  persuasive  showing  as  to  the  reasons 
for  inspection  when  access  to 
confidential  information  is  sought. 

8.  This  burden  of  making  a  persuasive 
showing  as  to  the  reasons  for  inspection 
is  consistent  with  FOIA's  presumption 
in  favor  of  disclosure  because  the 
burden  only  applies  to  information 
already  determined  to  fall  within 
E.xemption  4.  As  discussed  below,  the 
Commission  sometimes  defers  action  on 
requests  for  confidentiality  if  a  request 
for  inspection  has  not  been  made.  In 
those  circumstances,  if  a  request  for 
inspection  is  made,  we  first  consider 
whether  the  party  submitting  the 
information  has  met  its  burden  of 
proving  by  a  preponderance  of  the 
evidence  that  confidential  treatment  is 
appropriate,  and  then  apply  the 
persuasive  showing  test. 

D.  Model  Protective  Order 

9.  In  recent  years,  the  Commission  has 
tried  to  balance  the  interests  in 
disclosure  and  the  interests  in 
preserving  the  confidentiality  of 
competitively  sensitive  materials  by 
making  more  use  of  special  remedies 
such  as  protective  orders.  Protective 
orders  can  provide  the  benefit  of 
protecting  competitively  valuable 
information  while  permitting  limited 
disclosure  for  a  specific  public  purpose. 
Nonetheless,  the  Commission  is  mindful 
that  extensive  reliance  on  protective 
orders  may  also  impose  burdens  on  the 
public  and  the  Commission. 

10.  On  the  whole,  however,  we 
conclude  that  the  benefits  of  adopting 
an  MPO  for  general  use  in  Commission 
proceedings  will  be  substantial.  It  will 
reduce  the  need  for  lengthy  negotiations 
or  litigation  over  the  terms  of  such 
orders  and  help  prevent  delays  in 
proceedings.  It  is  not  our  intention, 
however,  to  suggest  that  protective 
agreements  can  be  used  for  information 
falling  outside  of  the  nine  categories  of 
material  exempt  from  disclosure  under 
the  FOIA. 

1 1 .  While  we  believe  the  MPO  will 
prove  appropriate  in  most  instances 
where  protective  orders  are  appropriate, 
the  Bureaus  will  retain  the  authority  to 
use  a  different  or  modified  protective 
order  where  they  determine  it  is 
warranted.  The  MPO  may  also  be  used 
to  provide  limited  access  to  information 
on  a  timely  basis  where  the  submitter 
has  made  a  good  faith  request  for 
confidential  treatment  of  information 
pursuant  to  47  CFR  0.459(a)  and  the 
Commission  has  not  yet  ruled  on  that 


request.  The  latter  use  is  consistent  with 
existing  Commission  practice.  We  note, 
however,  that  where  a  request  for 
confidential  treatment  is  pending, 
release  of  information,  even  under  a 
protective  order,  will  be  delayed 
pursuant  to  47  CFR  0.459(g)  to  permit 
the  submitting  party  to  file  an 
application  for  review  with  the 
Commission  and  then  a  judicial  stay. 

12.  Off-Site  Inspection.  In  some 
circumstances,  where  the  quantity  of 
material  subject  to  inspection  is  very 
large,  a  submitting  party  may  also  file  a 
request  with  the  Commission  that  the 
entirety  of  the  material  not  be  filed  with 
the  Commission.  If  the  Commission 
grants  this  request.  Commission  staff  or 
any  party  examining  the  material  under 
the  terms  of  a  protective  order  at  an  off- 
site  location  may  designate  portions  of 
the  material  for  inclusion  in  the  record. 
The  submitting  party  shall  promptly  file 
such  designated  material  under  seal  in 
the  record.  This  procedure  will 
minimize  the  need  for  the  Commission 
to  store  in  a  secure  fashion  large 
quantities  of  potentially  irrelevant 
material  while  ensuring  that  relevant 
material  is  placed  in  the  record. 

13.  Restrictions  on  persons  with 
authorized  access  to  materials  under  the 
MPO.  We  decline  to  adopt  the 
suggestion  that  parties  examining 
information  under  a  protective  order 
should  be  limited  to  allowing  review  by 
a  set  number  of  persons  with  various 
sublimits.  We  believe  such  limitations 
may  unreasonably  preclude  a  party  from 
utilizing  individuals,  consistent  with  its 
needs  and  resources,  who  can  provide 
the  requisite  expertise  to  examine  the 
documents.  The  serious  consequences 
of  violating  a  Commission  protective 
order  make  this  limitation  unnecessary. 
We  will,  however,  in  rare  instances  such 
as  when  specific  future  business  plans 
are  involved,  consider  limiting  access  to 
documents  to  outside  counsel  and 
experts  so  as  to  minimize  the  potential 
for  inadvertent  misuse  of  such 
information.  A  party  seeking  this 
additional  degree  of  protection  must 
justify  its  request  when  filing  a  request 
for  confidential  treatment.  In  making 
such  a  request,  a  party  should  specify 
the  modifications  to  tlie  model 
protective  order  that  it  believes  to  be 
necessary.  The  Commission,  as 
necessary,  may  seek  comment  from  the 
other  parties  to  a  proceeding  on  whether 
such  modified  protective  procedures  are 
appropriate  in  the  particular  case  at 
hand. 

14.  Copying  of  confidential 
information  under  the  MPO.  We  agree 
that  a  ban  on  copying  materials  subject 
to  a  protective  order  imposes  an 
unnecessary  burden  on  the  review  of 


Federal  Register/Vol.  63,  No.  159/Tuesday,  August  18,  1998/Rules  and  Regulations  44163 


such  information.  Moreover,  we  believe 
a  prohibition  on  copying  might  lead  to 
a  less  thorough  review  of  the 
confidential  documents  and  accordingly 
to  less  useful  public  comment.  We  will 
modify  the  MPO  to  require  a  reviewing 
party  to  keep  a  written  record  of  all 
copies  made  and  to  provide  this  record 
to  the  Submitting  Party  on  reasonable 
request. 

15.  Copying  charges.  We  reject  the 
proposal  to  delete  the  25  cents 
maximum  per  page  copying  charge  in 
the  MPO  and  replace  it  with  a 
reasonable  cost-based  maximum 
because  we  believe  it  is  prudent  to 
avoid  disputes  over  what  copying 
charges  are  reasonable  by  setting  a 
maximum  charge  for  copying.  At  the 
time  individual  protective  orders  are 
issued,  however,  the  issuing  Bureau 
may  modify  the  maximum  charge  per 
page  for  copies  as  circumstances 
warrant. 

16.  Sanctions  for  violations  of  the 
MPO.  Current  laws  and  regulations 
already  provide  the  Commission  and  the 
courts  with  a  broad  range  of  sanctions 
for  violations  of  Commission  orders. 
Nonetheless,  we  modify  the  MPO  to 
include  more  examples  of  the  available 
sanctions  for  addressing  violations  of 
our  protective  orders  to  (i)  specify  that 
possible  sanctions  for  violation  of  a 
protective  order  include  disbarment 
from  Commission  proceedings, 
forfeitures,  cease  and  desist  orders,  and 
a  denial  of  access  to  confidential 
information  in  that  and  other 
Commission  proceedings;  (ii)  clarify 
that  the  MPO  is  also  an  agreement 
between  the  reviewing  parties  and  the 
submitting  party;  (iii)  clarify  that  the 
submitting  party  retains  all  rights  and 
remedies  available  at  law  or  equity 
against  any  party  using  confidential 
information  in  a  manner  not  authorized 
by  the  protective  order;  and  (iv)  require 
violating  parties  to  notify  immediately 
the  Commission  and  the  submitting 
party  of  the  identity  of  anyone  who 
improperly  obtains  or  uses  the 
confidential  information. 

17.  Duration  of  confidentiality 
protection.  While  we  recognize  that 
many  types  of  confidential  information 
become  less  sensitive  as  time  passes,  we 
do  not  believe  that  there  is  a  sufficient 
basis  in  the  record  to  limit  treatment 
under  a  protective  order  to  any  set 
period.  Accordingly,  we  will  address 
claims  of  staleness  on  a  case-by-case 
basis.  The  prohibition  on  the 
unauthorized  disclosure  or  use  of  the 
confidential  information  remains 
binding  indefinitely  unless  the 
submitting  party  otherwise  agrees  or  the 
Commission  or  a  court  determines  that 
particular  information  should  be 


released  from  restrictions  contained  in 
the  protective  order.  We  also  modify  the 
MPO  to  allow  a  reviewing  party  to 
retain  attorney  work  product  containing 
confidential  information,  so  long  as  that 
information  remains  subject  to  the  MPO. 

18.  Use  of  confidential  nnaterials 
subject  to  the  MPO  in  other  proceedings. 
We  believe  that  routinely  allowing 
confidential  information  from  one 
proceeding  to  be  used  in  other 
proceedings  will  increase  the  burdens, 
risks,  and  disputes  associated  with 
protective  orders.  Therefore,  as  a  general 
matter,  we  will  allow  information 
subject  to  a  protective  order  to  be  used 
only  in  the  proceeding  in  which  it  was 
obtained.  However,  we  reserve  the  right 
to  permit  the  use  of  protected  material 
in  more  than  one  Commission 
proceeding  in  the  exceptional  case 
where  the  Commission  finds  that  such 
use  would  be  in  the  public  interest.  A 
party  seeking  to  use  protected 
information  obtained  in  one  proceeding 
in  another  proceeding  may  file  a 
petition  with  the  Commission 
explaining  why  such  use  of  the 
protected  information  is  appropriate. 
Any  such  petition  shall  ensure  that  any 
protected  information  contained  in  or 
accompanying  the  petition  is  protected 
from  public  disclosure. 

19.  Other  MPO  issues.  The  MPO,  as 
originally  proposed,  already  contains 
the  requirement  that  all  authorized 
representatives  be  required  to  execute 
non-disclosure  agreements  agreeing  to 
be  bound  by  the  terms  of  the  protective 
order.  We  will  not  adopt  for  general 
usage  the  suggestion  that  confidential 
information  be  made  available  only  to 
an  independent  auditor.  While 
appropriate  in  very  unusual  cases,  this 
procedure  would  be  impractical  for 
conventional  Commission  proceedings. 
Finally,  we  reject  the  suggestion  that  we 
adopt  a  protective  order  that  divides 
confidential  information  into  two 
classes  to  be  treated  differently.  A 
standard  protective  order  that  further 
subdivides  the  categories  of  confidential 
information,  treats  them  differently,  and 
denies  parties  the  ability  to  copy  any 
information  from  certain  categories, 
would  impose  undue  burdens  on  parties 
reviewing  information  and  the 
Commission. 

E.  Issues  That  Arise  With  Respect  to 
Specific  Types  of  FCC  Proceedings. 

20.  Title  HI  Licensing  Proceedings. 
Although  our  rules  specify  that 
broadcast  and  other  Title  III  license 
applications  are  routinely  available  for 
public  inspection,  applicants  sometimes 
request  confidential  treatment  pursuant 
to  47  CFR  0.459.  We  agree  that  a  party 
should  not  be  required  to  forego  trade 


secrets  as  a  condition  of  obtaining  a 
Commission  license,  but  note  that,  with 
the  exception  of  experimental  licenses, 
most  information  submitted  in  Title  HI 
licensing  proceedings  should  be  made 
publicly  available.  We  will  continue  the 
practice  of  making  broadcast  and  other 
Title  III  license  applications  routinelv 
available  for  public  inspection.  We 
expect  that  requests  for  confidentiality 
or  protective  orders  in  licensing 
proceedings  will  and  should  remain 
relatively  rare.  Nevertheless,  the 
Commission  will  consider  requests 
pursuant  to  47  CFR  0.459  of  our  rules 
to  limit  disclosure  of  confidential 
information  to  individuals  and  entities 
who  file  a  petition  to  deny  and  who 
execute  a  protective  order.  Where 
appropriate,  the  Commission  will  issue 
protective  orders  consistent  with  the 
MPO  discussed  previously.  We  agree 
that  if  the  Commission  decides  to 
permit  disclosure  of  certain  information 
only  pursuant  to  a  protective  order,  the 
petitioner  should  be  given  an 
opportunity  to  file  or  supplement  its 
petition  to  deny  the  license  after  it  has 
had  an  opportunity  to  review  the 
protected  material.  If  the  Commission 
decides  to  issue  a  protective  order, 
interested  parties  generally  will  be  given 
at  least  30  days  from  the  date  the 
protected  material  becomes  available  to 
file  or  supplement  a  petition  to  deny. 

21.  Tariff  Proceedings.  Recently  we 
have  adopted  new  procedures  to  handle 
confidentiality  requests  in  tariff  review 
cases.  First,  in  In  the  Matter  of 
Implementation  of  Section  402(b)(1)(A) 
of  the  Telecommunications  Act  of  1996, 
Report  and  Order.  62  FR  5757  (Februarv 
7,  1997)  {Tariff  Streamlining),  petitions 
for  reconsideration  pending,  we 
concluded  that  pre-effectiveness  tariff 
review  was  required  to  implement 
Section  204(a)(3)  of  the 
Communications  Act.  Tariff 
Streamlining  concluded  that  requests 
for  confidentiality  could  not  be  resolved 
in  the  7  or  15-day  pre-effective  review 
period.  We  therefore  adopted  a 
procedure  for  handling  confidentiality 
requests  in  this  context.  A  protective 
order  will  be  issued  where  the 
submitting  party  includes  with  the  tariff 
filing  a  showing  by  a  preponderance  of 
the  evidence  that  the  data  should  be 
accorded  confidential  treatment 
consistent  with  the  provisions  of  the 
FOIA  or  makes  a  sufficient  showing  that 
the  information  should  be  subject  to  a 
protective  order.  To  do  this,  a 
submitting  partv  must  complv  with  47 
CFR  0.459(b)  and  (c)  of  our  rules  to 
demonstrate  that  its  supporting  data 
should  be  afforded  confidential 
treatment.  If  it  does  so.  a  standard 
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protective  order  Will  be  issued.  No 
written  determination  by  the  Bureau 
will  be  made  because  of  the  short  time 
frames  involved.  If  an  investigation 
occurs,  the  Bureau  can  make  a  further 
determination  concerning  the  carrier's 
entitlement  to  confidentiality. 
Subsequent  to  Tariff  Streamlining,  the 
Common  Carrier  Bureau  decided  to 
apply  the  protective  order  adopted  for 
streamlined  tariffs  in  non-streamlined 
tariff  filings  where  the  submitting  party 
demonstrates  that  cost  support  data 
should  be  afforded  confidential 
treatment.  Southwestern  Bell  Telephone 
Co..  12  FCC  Red  10271  (Common 
Carrier  Bureau  1997),  application  for 
review  denied.  13  FCC  Red  3602  (1997). 

22.  The  procedures  adopted  in  Tariff 
Streamlining,  with  the  following 
modifications,  will  continue  to  govern 
confidentiality  requests  in  both 
streamlined  and  non-streamlined  tariff 
review  proceedings.  First,  if  a  carrier 
seeks  confidential  treatment  for  tariff 
support  information,  it  must  either  state 
that  it  will  make  its  cost  support 
information  available  to  those  signing  a 
nondisclosure  agreement,  or  file  a 
request  that  the  cost  support 
information  be  kept  entirely 
confidential.  The  request  that 
information  be  released  only  pursuant 
to  a  protective  order  or  that  it  be  kept 
entirely  confidential  must  include  the 
supporting  information  required  by  47 
CFR  0.459(b)  of  our  rules.  We  note  that 
in  the  latter  case,  streamlined  filings  are 
likely  to  be  suspended  if  the 
Commission  is  unable  to  determine  the 
lawfulness  of  the  tariff  within  the 
appropriate  time  frame  without  public 
participation.  This  would  allow  us  to 
rule  on  the  request  for  complete 
confidentiality,  which  we  believe  would 
be  granted  only  in  the  rarest  of 
instances.  In  addition,  the  protective 
order  to  be  used  in  tariff  review 
proceedings  will  be  the  one  adopted  in 
this  proceeding,  in  place  of  the  one 
adopted  in  Tariff  Streamlining.  We  note 
that  the  MPO  we  adopt  here  does  not 
differ  substantially  from  that  previously 
adopted,  and  that  we  specifically  noted 
in  Tariff  Streamlining  that  this 
proceeding  might  modify  the  protective 
order  adopted  there. 

23.  We  nave  decided  not  to  establish 
different  procedures  for  the  tariff  review 
and  the  tariff  investigation  stage 
because,  although  the  decisions  to  allow 
tariffs  to  go  into  effect  are  non-final, 
non-judicially  reviewable  orders,  we 
believe  public  comment  is  important  in 
determining  the  lawfulness  of  rates  at 
this  stage,  especially  given  the  short 
time  frames  in  streamlined  proceedings. 
We  have  also  decided  not  to  require 
filing  of  confidential  information  in 


advance  of  a  tariff  filing  because  that 
would  cause  delays  in  the  tariff  filing 
process  Congress  may  not  have 
intended. 

24.  Rulemaking  Proceedings.  The 
Commission  generally  has  not  afforded 
confidential  treatment  to  material 
submitted  in  rulemakings,  although  on 
rare  occasions  protective  agreements 
have  been  used  in  the  context  of 
rulemakings.  Material  submitted  in 
rulemakings  will  continue  to  be 
routinely  available  for  public  inspection 
because,  as  the  commenters  who 
addressed  rulemakings  acknowledge, 
rulemakings  have  a  broad  impact  on  the 
public,  and  wide  public  participation, 
with  a  full  opportiuiity  to  comment,  is 
contemplated  by  the  Administrative 
Procedure  Act. 

25.  To  the  extent  that  submissions 
made  in  rulemakings  involve  sensitive 
commercial  information,  one  option  is 
to  utilize  protective  orders,  as  has  been 
our  policy  in  other  procedural  settings. 
Protective  orders  generally  are  not 
practical  solutions  in  rulemakings, 
however,  because  rulemakings 
frequently  involve  numerous  parties. 
Use  of  protective  orders  could  also 
inhibit  full  public  participation  in 
proceedings  that  are  of  broad  public 
interest.  Nonetheless,  a  blanket  refusal 
to  apply  protective  orders  in  the  context 
of  rulemakings,  or  refusal  to  consider 
information  accompanied  by  a  request 
for  confidentiaHty,  could  ultimately 
result  in  the  Commission  not  having 
access  to  information  that  is  highly 
relevant  to  our  ultimate  decisions. 
Accordingly,  although  we  expect  to  act 
favorably  upon  them  only  in  extremely 
rare  instances,  we  will  consider  requests 
for  confidential  treatment  that  propose 
to  limit  the  availability  of  confidential 
information  in  rulemaiking  proceedings 
to  those  who  have  executed  a  protective 
order.  Parties  seeking  confidential 
treatment  should  request  the 
Commission  to  return  the  materials 
without  considering  them,  pursuant  to 
47  CFR  0.459(e)  of  our  rules,  if  the 
request  for  confidentiahty  is  denied,  as 
we  expect  it  would  be  in  most  cases.  We 
note,  however,  that  the  Commission 
cannot  return  information  if  a  FOIA 
request  has  been  filed.  Parties  should 
also  consider  the  option  of  presenting 
information  in  a  maimer  that  reduces  or 
eliminates  its  commercial  sensitivity, 
since,  if  such  options  are  available,  or  if 
public  disclosure  of  the  information 
does  not  present  a  serious  potential  for 
competitive  harm,  we  would  not  be 
inclined  to  authorize  protective  orders. 

26.  Requests  for  Special  Relief  and 
Waivers.  The  comments  reveal  no  need 
to  modify  our  existing  confidentiality 
rules  for  use  in  Commission 


proceedings  dealing  with  requests  for 
relief  or  special  waivers.  Thus,  we  will 
continue  to  consider  requests  for 
confidentiality  on  a  case-by-case  basis. 
Where  appropriate,  we  may  make 
information  available  only  subject  to  a 
protective  order. 

27.  Formal  Complaints.  The  parties 
generally  suggested  little  change  to  our 
current  treatment  of  confidential 
information  submitted  to  the 
Commission  during  formal  complaints, 
and  we  agree  that  our  current 
procedures  are  generally  workable.  We 
note,  however,  that  the  MPO  adopted 
herein  may  be  used  by  the  parties  to 
formal  complaints  and  may  be  imposed 
by  the  Commission  where  parties 
cannot  resolve  discovery  disputes 
between  themselves.  The  suggestion 
that  we  eliminate  discovery  in  formal 
complaint  proceedings  is  beyond  the 
scope  of  this  proceeding. 

28.  Audits.  The  Commission  has  a 
longstanding  policy  of  treating 
information  obtained  from  carriers 
during  audits  as  confidential.  Since  we 
are  able  to  make  a  finding  that  audit 
materials  received  from  carriers 
generally  fall  within  FOIA  Exemption  4. 
and  as  an  indication  of  the  importance 
we  place  on  upholding  the 
confidentiality  of  these  materials,  we 
will  amend  47  CFR  0.457  of  our  rules 

to  indicate  that  information  submitted 
in  connection  with  audits, 
investigations  and  examination  of 
records  wall  not  routinely  be  made 
available  for  public  inspection.  In  the 
context  of  an  FOIA  request,  the 
Commission  would  still  need  to  make  a 
particularized  determination  that  the 
information  is  exempt  from  disclosure. 

29.  As  previously  discussed,  we  have 
only  rarely  departed  from  the  general 
poUcy  of  withholding  audit  information 
from  public  disclosure.  Parties  should 
note,  however,  that,  we  may  publicly 
disclose  audit  information  in  rare  cases 
where  the  underlying  concerns  that 
normally  lead  us  to  withhold  audit 
information  from  public  disclosure  are 
diminished  by  the  minimal  risk  posed 
by  the  release  of  aggregate  data  or. 
where  the  data  is  otherwise  not  highly 
commercially  sensitive  and  disclosure  is 
justified  by  significant  public  interest 
factors.  We  do  not  believe  that  carriers 
need  be  given  an  opportunity  to  object 
to  the  proposed  disclosure  of  audit  data 
in  aggregate  form,  where  the  data  does 
not  reveal  the  confidences  of  any 
individual  company. 

30.  Some  parties  expressed  concern 
about  the  indication  in  footnote  109  of 
the  Notice  that  the  Bureaus  and  Offices 
have  the  authority  to  disclose  audit 
records  where  the  information  is 
required  to  be  disclosed  under  the 
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provision  of  the  FOIA.  We  note  that  the 
Commission  has  previously  delegated 
authority  to  the  Common  Carrier  Bureau 
to  (1)  approve  the  release  to  state  public 
utility  commissions  of  information  that 
the  Bureau  may  obtain  during  the 
course  of  audit  activities  and  that  falls 
within  the  common  interest  and 
jurisdiction  of  the  Commission  and  the 
states,  and  (2)  act  on  requests  for  audit 
information  that  are  filed  pursuant  to 
the  FOIA,  including  the  authority  to 
furnish  copies  of  documents  and  other 
records.  We  continue  to  believe  this 
delegation  is  fully  consistent  with 
section  220(f)  of  the  Communications 
Act. 

31.  Survey^s  and  Studies.  We  believe 
the  best  way  to  protect  the 
confidentiality  of  these  items  js  to  allow 
survey  and  study  respondents  to  request 
confidential  treatment  pursuant  to  47 
CFR  0.459  to  the  extent  they  can  show 
by  a  preponderance  of  the  evidence  a 
case  for  non-disclosure  consistent  with 
the  FOIA.  Assessments  of  the 
confidentiality  of  this  information  will 
be  made  on  a  case-by-case  basis,  as  the 
nature  of  the  information  obtained  in 
surveys  and  studies  vary  greatly. 

32.  Other  Proceedings.  While  we  have 
discussed  in  some  detail  how 
confidential  information  will  be  treated 
in  seven  specific  types  of  proceedings, 
we  expect  that  the  principles  set  forth 
in  this  Report  and  Order  will  also  apply 
in  other  types  of  proceedings  not 
specifically  discussed  above.  Thus,  for 
example.  United  States  international 
carriers  classified  as  dominant  due  to  a 
foreign  affiliation  could  seek 
confidential  treatment  of  some  quarterly 
reports  regarding  provisioning  and 
maintenance  and  circuit  status.  We 
would  expect  to  use  the  model 
protective  order  or  a  modified  version 
thereof  to  protect  confidential 
information  if  a  sufficient  case  were 
made  for  confidential  treatment  of  such 
reports.  We  also  would  expect  to  use  the 
standard  protective  order  where 
contributors  to  universal  service  support 
mechanisms  justify  non-disclosure  of 
company-specific  data  pursuant  to  47 
CFR  54.711(b)  of  the  rules  as  well  as  in 
proceedings  under  section  271  of  the 
Communications  Act  regarding  Bell 
Operating  Company  entry  into 
interLATA  services.  We  expect  that  the 
off-site  inspection  procedures  described 
above  may  prove  useful  in  certain 
merger  proceedings  involving 
voluminous  materials  that  are  subject  to 
claims  of  confidentiality. 

F.  Scope  of  Materials  Not  Routinely 
Available  for  Public  Inspection 

33.  We  believe  that  the  suggestion  that 
47  CFR  0.457(d)  be  replaced  with 


provisions  that  automatically  accord 
confidential  treatment  to  any  non-public 
information  that  can  offer  a  competitor 
an  advantage  over  the  submitting  party 
is  overly  broad.  We  also  reject  the 
suggestion  that  we  categorically  include 
"information  provided  voluntarily  to 
the  Commission  subject  to  a 
certification  by  the  provider  that  such 
information  is  not  customarily 
disclosed."  Since  judicial  standards  on 
the  issue  of  "voluntary"  submission  are 
highly  fact-specific  and  continue  to 
evolve,  we  believe  it  is  better  to  look  at 
such  requests  on  a  case-by-case  basis 
under  our  current  rules.  Nevertheless, 
we  do  not  agree  that  we  should  reject  all 
proposals  classifying  specific  categories 
of  information  as  confidential.  It  is 
certainly  possible  to  identify  categories 
of  information  that  are  likely  to  fall 
within  FOIA  Exemption  4.  Identifying 
such  categories  reduces  administrative 
burdens  on  submitters  and  the 
Commission.  We  conclude  that  certain 
programming  contracts  fall  squarely 
within  E.xemption  4.  The  Commission 
has  consistently  recognized  that 
disclosure  of  programming  contracts 
between  multichannel  video  program 
distributors  and  programmers  can  result 
in  substantial  competitive  harm  to  the 
information  provider  and  has  afforded 
confidential  treatment  to  such  contracts 
in  a  variety  of  contexts.  We  believe  that 
protecting  such  confidential  information 
is  compatible  with  the  public  interest, 
and  the  requirements  of  FOIA 
Exemption  4. 

34.  Therefore,  we  amend  47  CFR 
0  457  of  our  rules  to  state  that 
programming  contracts  between 
programmers  and  multichannel  video 
programming  distributors  will  not  be 
routinely  available  for  public 
inspection.  We  note,  however,  that, 
consistent  with  our  current  rules,  such 
contracts  may  be  made  available  subject 
to  the  MPO  in  situations  where  they  are 
relevant  to  the  dispute  at  hand,  e.g., 
program  access  complaints. 

35.  Parties  urge  expanding  the  list  of 
information  not  routinely  available  for 
public  disclosure  to  include 
"[ijnformation  submitted  in  connection 
with  audits,  investigations  and 
examination  of  records."  We  addressed 
the  recommendation  in  the  previous 
discussion  on  audit  material,  where  we 
expanded  the  list  of  information  not 
routinely  available  for  pubHc  inspection 
to  include  that  type  of  data. 

36.  The  submission  of  confidential 
materials  to  the  Commission  can  pose 
problems  in  the  drafting  of  agency 
decisions.  In  most  instances,  we  expect 
it  will  be  possible  to  write  an  order 
without  publicly  revealing  the 
confidential  information.  In  some 


instances,  this  may  involve  stating  a 
conclusion  that  does  not  reveal 
confidential  information,  backed  up  by 
a  citation  to  confidential  information  in 
the  record  that  generally  will  have  been 
available  to  parties  signing  a  protective 
order.  In  other  instances,  orders  may 
refer  to  industry-wide  data  that  is 
aggregated  in  a  manner  that  does  not 
reveal  confidential  information.  Some 
commenters  suggest  that  submitters 
should  be  notified  and  given  the 
opportunity  to  object,  even  when  the 
data  is  aggregated,  prior  to  the  release  of 
the  data.  As  discussed  above,  we 
disagree.  .Aggregation  of  data  ensures 
that  confidential  materials  are  released 
in  a  form  that  remoxes  confidentiality 
issues.  Similarly,  releasing  an  order  that 
cites  to  but  does  not  reveal  confidential 
information  remedies  confidentiality 
concerns.  We  therefore  decline  to  adopt 
the  commenters'  suggestion  as  a  matter 
of  routine  policy 

37.  One  court  has  suggested  that  an 
order  relying  on  confidential  materials 
might  be  released  all  or  in  part  under 
seal.  We  have  only  rarely  engaged  in 
this  practice,  and  are  not  aware  of  its 
widespread  use  by  other  administrative 
agencies,  although  we  note  that  the 
courts  do  utilize  this  approach.  We 
consider  this  option  to  be  a  last  resort 
when  reference  to  confidential  materials 
is  necessary  to  support  our  decisions.  In 
such  cases,  we  note,  the  sealed  decision 
and  the  confidential  part  of  the  record 
can  be  transmitted  to  the  court  under 
seal  if  judicial  review  is  sought. 

G.  Clarifications  to  Commission  Rules 

38.  Deferral  of  rulings  on 
confidentiality  requests.  We  will  amend 
47  CFR  0.459'to  indicate  that,  based  on 
considerations  of  administrative 
efficiencies,  rulings  on  requests  for 
confidentiality  may  in  some  instances 
be  deferred  until  a  request  for 
inspection  has  been  made  .As  long  as 
the  request  for  confidential  treatment 
remains  pending  before  the 
Commission,  the  information  will  be 
treated  confidentially.  In  other 
instances,  including,  for  example,  where 
the  information  is  gathered  specifically 
so  that  it  may  be  published  in 
Commission  reports,  rulings  on  requests 
for  confidentiality  would  likely  be  made 
even  in  the  absence  of  requests  for 
inspection.  We  will  provide  in  our  rules 
that  the  submitter  will  be  notified  of  a 
request  for  inspection.  At  the  time  a 
request  for  inspection  is  made,  the 
submitter  may  supplement  its  request 
for  confidentiality,  or  revise  it. 

39.  Changing  the  title  of  Section 
0.457(d)  and  deleting  the  introductory 
paragraph.  The  Commission  also 
proposed  to  amend  the  title  of  47  CFR 
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0.457(d)  of  its  rules  to  describe  better 
the  Section's  contents  as  follows: 
"Certain  trade  secrets  and  commercial 
or  financial  information  obtained  from 
any  person  and  privileged  or 
confidential — categories  of  materials  not 
routinely  available  for  public 
inspection.  "  One  party  suggests  leaving 
out  the  word  "certain."  as  it  may  lead 
to  confusion.  We  will  adopt  this 
proposal  along  with  the  suggested 
amendment.  We  will  also  delete  as 
unnecessary  the  introductorv  paragraph 
of  47  CFR  0.457(d).  which  is  derived 
from  the  fune  1967  Attorney  GeneraTs 
Memorandum  on  the  Public  Information 
Section  of  the  Administrative  Procedure 
Act,  and  does  not  necessarily  reflect  the 
current  state  of  the  law  concerning 
Exemption  4. 

40.  Defining  "Required"  versus 
"Voluntary".  Some  parties  seek 
clarification  of  the  required  submission 
vs.  voluntary  submission  distinction  as 
applied  to  our  confidentiality  rules.  As 
a  more  general  matter,  we  decline  to 
make  these  clarifications,  preferring  that 
the  distinction  between  "required"  and 
"voluntary"  for  Exemption  4  purposes 
be  examined  on  a  case-by-case  basis,  in 
light  of  the  evolving  case  law.  The 
provision  in  47  CFR  0.459(e)  of  the  rules 
governing  the  return  of  materials  that 
are  submitted  voluntarily  was  adopted 
prior  to  Critical  Mass  Energy  Project 
versus  Nuclear  Regulatory  Commission. 
975  F.2d  871  (D.C.  Cir.  1992)  (en  banc), 
cert,  denied,  507  U.S.  984  (1993).  For 
purposes  of  this  rule,  our  use  of  the  term 
"voluntary"  was  not  intended  to  be  co- 
extensive with  the  legal  distinctions 
articulated  in  the  Critical  Mass  decision. 
We  shall  also  modify  47  CFR  0.459(e)  to 
clarify  that,  if  the  information  is  subject 
to  a  request  for  inspection,  it  will  not  be 
returned.  When  requesting  that 
information  be  afforded  confidential 
treatment,  a  submitter  will  be  required 
to  indicate  whether  information 
provided  is  customarily  disclosed  to  the 
public  and  the  extent  of  any  prior 
disclosure.  We  will  assess  this 
submission  in  making  our 
confidentiahty  determination. 

4 1    Opportunity  to  comment.  We 
agree  that  if  the  information  belongs  to 
third  parties,  they  should  be  afforded 
the  opportunity  to  participate  in  the 
Commission  proceeding  resolving  the 
confidentiahty  issue.  47  CFR  0.459  will 
be  amended  accordingly. 

42.  Clarification  of  review  procedures. 
We  find  no  need  to  clarify  the 
procedures  for  review  of  denials  of 
confidentiality  requests  as  these  matters 
are  already  addressed  by  the 
Commission's  current  rules.  Specifically 
47  CFR  0.459(g)  provides  that,  if  a 
request  for  confidentiality  is  denied,  the 


requester  may,  within  five  working 
days,  file  an  application  for  review  by 
the  Commission.  If  the  application  for 
review  is  denied,  the  requesting  party 
will  be  afforded  5  working  days  in 
which  to  seek  a  judicial  stay  of  the 
ruling.  In  such  circumstances,  the 
material  is  not  released  until  the  court 
denies  a  stay  request.  Similar  provisions 
govern  situations  in  which  the  records 
are  the  subject  of  a  FOIA  request.  We 
believe  that  these  procedures  provide 
parties  with  sufficient  opportunity  to 
obtain  timely  and  independent  review 
of  Bureau  and  Commission  decisions 
denying  confidentiality. 

43.  Deletion  of  obsolete  references 
and  renumbering  of  rules.  We  will  take 
this  opportunity  to  update  47  CFR 
0.457(d)(1)  of  our  Rules.  Under  47  CFR 
0.457(d)(l)(i),  financial  reports  filed 
under  former  47  CFR  1.611  are  not 
routinely  made  available  fcr  public 
inspection.  47  CFR  1.611  of  our  Rules 
was  deleted  when  we  eliminated  the 
regular  filing  of  financial  reports  by 
broadcast  stations.  We  also  no  longer 
require  radio  or  television  networks  to 
file  financial  reports.  However,  these 
reports  are  permanent  records  and 
therefore  still  exist.  We  will  therefore 
amend  47  CFR  0.457(d)(l)(i)  to  indicate 
that  financial  reports  submitted 
pursuant  to  former  47  CFR  1.611  remain 
not  routinely  available  for  public 
inspection.  The  parenthetical  to  47  CFR 
0.457(d)(l)(i)  states  that  "fees  paid  on 
consummation  of  the  assigmnent  or 
transfer  of  a  broadcast  station  licenses, 
pursuant  to  §  1 . 1 1 11  of  this  chapter,  are 
computed  from  information  contained 
in  financial  reports  submitted  pursuant 
to  §  1.611.  Information  and 
correspondence  concerning  such 
computations  are  not  routinely  available 
for  public  inspection."  Fees  for  the 
assignment  or  transfer  of  broadcast 
stations  are  now  set  by  statute  as 
reflected  in  47  CFR  1.1104  of  our  rules. 
Therefore,  we  will  eliminate  the 
parenthetical  portion  of  47  CFR 
0.457(d)(1). 

44.  Section  0.457(d)(l)(iii)  of  our  rules 
provides  that  "Schedules  2,  3.  and  4  of 
financial  reports  submitted  for  cable 
television  systems  pursuant  to  §  76.403 
of  this  chapter"  are  not  routinely 
available  for  public  inspection.  Section 
76.403  was  deleted  in  1983  and  cable 
television  financial  reports  were 
eliminated  at  that  time.  While  the 
Commission  indicated  that  reports 
previously  filed  under  47  CFR  76.403 
would  continue  to  be  afforded 
confidentiality  under  47  CFR  0.457(d), 
these  reports  have  been  destroyed 
pursuant  to  our  recqjds  retention 
schedules.  In  addition.  47  CFR 
0.457(d)(l)(iv)  of  our  rules  indicate  that 


the  "annual  fee  computation  forms 
submitted  for  cable  television  systems 
pursuant  to  76.406  of  this  chapter"  are 
not  routinely  available  for  public 
inspection.  These  forms  are  no  longer 
used.  Section  76.406  was  deleted  from 
our  rules  in  1982.  Under  our  record 
retention  schedules,  any  such  forms 
previously  filed  should  have  been  long 
since  been  destroyed.  We  will  therefore 
eliminate  47  CFR'o.467(d)(l)(iii)  and 
0.467(d)(l)(iv)  from  our  rules  as 
unnecessary.  If  the  reports  have 
inadvertently  not  been  destroyed, 
however,  we  intend  that  they  remain 
not  routinely  available. 

45.  Section  0.457(d)(2)  fists  various 
materials  submitted  confidentially  to 
the  Commission  prior  to  March  25. 
1974.  We  will  renumber  this  subsection 
as  part  of  47  CFR  0.457(d)(1).  We  will 
also  renumber  current  47  CFR 
0.457(d)(2)(i)  as  a  new  47  CFR 
0.457(d)(2). 

H.  Final  Regulatory  Flexibility  Act 
Certification 

46.  Our  document  incorporated  an 
initial  regulatory  flexibility  analysis  of 
the  proposed  rules.  No  comments  were 
received.  Section  604  of  the  Regulatory 
Flexibility'Act.  as  amended,  requires  a 
final  regulatory  flexibility  analysis  in  a 
notice  and  comment  rulemeiking 
proceeding  unless  we  certify  that  "the 
rule  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
significant  number  of  small  entities." 
The  rule  modifications  adopted  herein 
largely  codify  the  Commission's  existing 
practices  regarding  confidential 
information,  and  therefore  will  not  have 
a  substantial  economic  effect  on  small 
entities.  We  therefore  certify,  pursuant 
to  Section  605(b)  of  the  Regulatory 
Flexibility  Act,  that  the  rules  will  not 
have  a  significant  economic  impact  on 

a  substantial  number  of  small  entities. 
The  Office  of  Pubfic  Affairs,  Reference 
Operations  Division,  shall  send  a  copy 
of  this  Report  and  Order,  including  this 
certification  and  statement,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

I.  Paperwork  Reduction  Act 

47.  This  Report  and  Order  contains 
new  and  modified  information 
collections.  As  part  of  the  Commission's 
continuing  effort  to  reduce  paperwork 
burdens,  we  invite  the  general  public 
and  the  Office  of  Management  and 
Budget  (OMB)  to  comment  on  the 
information  collections  contained  in 
this  Order,  as  required  by  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Public  and  agency  comments  are 
due  October  20,  1998.  Comments  may 
address  the  following:  (a)  whether  the 
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proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  [b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Written  comments  on  the  proposed 
information  collections  must  be 
submitted  on  or  before  October  20, 
1998.  In  addition  to  filing  comments 
with  the  Secretary,  a  copy  of  any 
comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission,  Room 
234,  1919  M  Street,  N.W.,  Washington, 
DC  20554,  or  via  the  Internet  to 
<jboley@fcc.gov>.  For  additional 
information  concerning  the  information 
collections  contained  in  the  Report  and 
Order  contact  Judy  Boley  at  202-418- 
0214. 

).  Ordering  Clauses 

48.  It  is  ordered  that,  pursuant  to 
Sections  4(i),  4(j),  303(r)  and  403  of  the 
Communications  Act  of  1934,  47  U.S.C. 
154(i),  154(j),  303(r)  and  403,  this  Report 
and  Order  is  hereby  adopted  and  Part  0 
of  the  Commission's  rules  are  amended. 

List  of  Subjects  in  47  CFR  Part  0 

Freedom  of  information. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

Rule  Changes 

Part  0  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Sec.  5.  48  Stat.  1068.  as 
amended;  47  U.S.C.  155.  225,  unless 
otherwise  noted. 

2.  Section  0.457  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  0.457    Records  not  routinely  available  (or 
public  inspection. 

***** 

(d)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  any 
person  and  privileged  or  confidential — 
categories  of  materials  not  routinely 


available  for  public  inspection.  5  U.S.C. 
552(b)l4)  and  18  U.S.C.  1905. 

(1)  The  materials  listed  in  lliis 
subparagraph  have  been  accepted,  or  are 
being  accepted,  by  the  Commission  on 
a  confidential  basis  pursuant  to  5  U.S.C. 
552(b)(4).  To  the  extent  indicated  in 
each  case,  the  materials  are  not 
routinely  available  for  public 
inspection.  If  the  protection  afforded  is 
sufficient,  it  is  unnecessary  for  persons 
submitting  such  materials  to  submit 
therewith  a  request  for  non-disclosure 
pursuant  to  §  0.459.  A  persuasive 
showing  as  to  the  reasons  for  inspection 
will  be  required  in  requests  for 
inspection  of  such  materials  submitted 
under  §0.461. 

(i)  Financial  reports  submitted  by 
licensees  of  broadcast  stations  pursuant 
to  former  §1.611  or  by  radio  or 
television  networks  are  not  routinely 
available  for  inspection. 

(ii)  Applications  for  equipment 
authorizations  (type  acceptance,  type 
approval,  certification,  or  advance 
approval  of  subscription  television 
systems),  and  materials  relating  to  such 
applications,  are  not  routinely  available 
for  public  inspection  prior  to  the 
effective  date  of  the  authorization.  The 
effective  date  of  the  authorization  will, 
upon  request,  be  deferred  to  a  date  no 
earlier  than  that  specified  by  the 
applicant.  Following  the  effective  date 
of  the  authorization,  the  application  and 
related  materials  (including  technical 
specifications  and  test  measurements) 
will  be  made  available  for  inspection 
upon  request  (see  §0.460). 

(iii)  Information  submitted  in 
connection  with  audits»-investigations 
and  examination  of  records  pursuant  to 
47  U.S.C.  220. 

(iv)  Programming  contracts  between 
programmers  and  multichannel  video 
programming  distributors. 

(v)  Prior  to  July  4,  1967.  the  rules  and 
regulations  provided  that  certain 
materials  submitted  to  the  Commission 
would  not  be  made  available  for  public 
inspection  or  provided  assurance,  in 
varying  degrees,  that  requests  for 
nondisclosure  of  certain  materials 
would  be  honored.  See,  e.g.,  47  CFR 
chapter  I  revised  as  of  October  1,  1966, 
§§0.417,  2.557.  5.204,  5.255,  15.70, 
21.406,  80.33.  87.153,  89.215,  91.208, 
91.605  and  93.208.  Materials  submitted 
under  these  provisions  are  not  routinely 
available  for  public  inspection.  To  the 
e.xtent  that  such  materials  were  accepted 
on  a  confidential  basis  under  the  then 
existing  rules,  they  are  not  routinely 
available  for  public  inspection.  The 
rules  cited  in  this  paragraph  (d)(l)(v) 
were  superseded  by  the  provisions  of 
this  paragraph  (d),  effective  July  4,  1967. 
Equipment  authorization  information 


accepted  on  a  confidential  basis 
between  July  4.  1967  and  March  25. 
1974,  will  not  be  routinely  available  for 
inspection  and  a  persuasive  showing  as 
to  the  reasons  for  inspection  of  such 
information  will  be  required  in  requests 
for  inspection  of  such  materials 
submitted  under  §  0.461. 

(2)  Unless  the  materials  to  be 
submitted  are  listed  in  paragraph  (d)(1) 
of  this  section  and  the  protection 
thereby  afforded  is  adequate,  it  is 
important  for  any  person  who  submits 
materials  which  he  wishes  withheld 
from  public  inspection  under  5  U.S.C. 
552(b)(4)  to  submit  therewith  a  request 
for  non-disclosure  pursuant  to  §  0.459.  If 
it  is  shown  in  the  request  that  the 
materials  contain  trade  secrets  or 
commercial,  financial  or  technical  data 
which  would  customarily  be  guarded 
from  competitors,  the  materials  will  not 
be  made  routinely  available  for 
inspection;  and  a  persuasive  showing  as 
to  the  reasons  for  inspection  will  be 
required  in  requests  for  inspection 
submitted  under  §  0.461.  In  the  absence 
of  a  request  for  non-disclosure,  the 
Commission  may,  in  the  unusual 
instance,  determine  on  its  own  motion 
that  the  materials  should  not  be 
routinely  available  for  public 
inspection.  Ordinarily,  however,  in  the 
absence  of  such  a  request,  materials 
which  are  submitted  will  be  made 
available  for  inspection  upon  request 
pursuant  to  §0.461,  even  though  some 
question  may  be  present  as  to  whether 
they  contain  trade  secrets  or  like  matter. 
***** 

3   Section  0.459  is  amended  by 
revising  paragraphs  (b),  (d),  and  (e)  to 
read  as  follows; 

§  0.459     Requests  that  materials  or 
Information  submitted  to  the  Commission 
be  withheld  from  public  inspection. 

«  *  *  »         • 

(b)  Each  such  request  shall  contain  a 
statement  of  the  reasons  for  withholding 
the  materials  from  inspection  (see 
§  0.457)  and  of  the  facts  upon  which 
those  records  are  based,  including: 

(1)  Identification  of  the  specific 
information  for  which  confidential 
treatment  is  sought; 

(2)  Identification  of  the  Commission 
proceeding  in  which  the  information 
was  submitted  or  a  description  of  the 
circumstances  giving  rise  to  the 
submission; 

(3)  Explanation  of  the  degree  to  which 
the  information  is  commercial  or 
financial,  or  contains  a  'rade  secret  or  is 
privileged; 

(4)  Explanation  of  the  degree  to  which 
the  information  concerns  a  service  that 
is  subject  to  competition; 
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(5)  Explanation  of  how  disclosure  of 
the  information  could  result  in 
substantial  competitive  harm; 

(6)  Identification  of  any  measures 
taken  by  the  submitting  party  to  prevent 
unauthorized  disclosure; 

(7)  Identification  of  whether  the 
information  is  available  to  the  public 
and  the  extent  of  any  previous 
disclosure  of  the  information  to  third 
parties; 

(8)  Justification  of  the  period  during 
which  the  submitting  party  asserts  that 
material  should  not  be  available  for 
public  disclosure;  and 

(9)  Any  other  information  that  the 
party  seeking  confidential  treatment 
believes  may  be  useful  in  assessing 
whether  its  request  for  confidentiality 
should  be  granted. 
***** 

(d)(1)  The  Commission  may  defer 
acting  on  requests  that  materials  or 
information  submitted  to  the 
Commission  be  withheld  from  public 
inspection  until  a  request  for  inspection 
has  been  made  pursuant  to  ^  0.460  or 
§0.461.  The  information  will  be 
accorded  confidential  treatment,  as 
provided  for  in  §  0.459(g)  and  §0.461, 
until  the  Commission  acts  on  the 
confidentiality  request  and  all 
subsequent  appeal  and  stay  proceedings 
have  been  exhausted. 

(2)  Requests  which  comply  with  the 
requirements  of  paragraphs  (a)  and  (b)  f)f 
this  section  will  be  acted  upon  by  the 
appropriate  Bureau  or  Office  Chief,  who 
is  directed  to  grant  the  request  if  it 
presents  by  a  preponderance  of  the 
evidence  a  case  for  non-disclosure 
consistent  with  the  provisions  of  the 
Freedom  of  Information  Act.  5  U.S.C. 
552.  If  the  request  is  granted,  the  ruling 
will  be  placed  in  the  public  file  in  lieu 
of  the  materials  withheld  from  public 
inspection.  A  copy  of  the  ruling  shall  be 
forwarded  to  the  General  Counsel. 

(e)  If  the  materials  are  submitted 
voluntarily  (i.e.,  absent  any  direction  by 
the  Commission),  the  person  submitting 
them  may  request  the  Commission  to 
return  the  materials  without 
consideration  if  the  request  for 
confidentiality  should  be  denied.  In  that 
event,  the  materials  will  ordinarilv  be 
returned  (e.g..  an  application  will  be 
returned  if  it  cannot  be  considered  on  a 
confidential  basis).  Only  in  the  unusual 
instance  where  the  public  interest  so 
requires  will  the  materials  be  made 
available  for  public  inspection. 
However,  no  materials  submitted  with  a 
request  for  confidentiality  will  be 
returned  if  a  request  for  inspection  is 
filed  under  §  0.461.  If  submission  of  the 
materials  is  required  by  the  Commission 
and  the  request  for  confidentiality  is 


denied,  the  materials  will  be  made 
available  for  public  inspection. 

*         *         *         *         * 

4.  Section  0.461  is  amended  by 
revising  paragraph  (d)(3)  to  read  as 
follows: 

§  0.461     Requests  for  inspection  of 
materials  not  routinely  available  for  public 
inspection. 

***** 

(d)  *   *   * 

(3)  .\n  original  and  two  copies  of  the 
request  shall  be  submitted.  If  the  request 
is  for  materials  not  open  to  routine 
public  inspection  under  §  0.457(d)  or 
§  0.459.  or  if  a  request  for  confidentiality 
is  pending  pursuant  to  §  0.459,  one  copy 
of  the  request  will  be  mailed  by  the 
custodian  of  the  records  to  the  person 
who  originally  submitted  the  materials 
to  the  Commission. 


Appendix — Standard  Protective  Order  and 
Declaration 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Before  the  Federal  Communications 
Commission 

Washington.  D.C.  20554 

In  the  Matter  of  IName  of  Proceeding] 
Docket  No. . 

Protective  Order 

This  Protective  Order  is  intended  to 
facilitate  and  expedite  the  review  of 
documents  containing  trade  secrets  and 
commercial  or  financial  information  obtained 
from  a  person  and  which  is  privileged  or 
confidential.  It  reflects  the  manner  in  which 
"Confidential  InfoHoation,"  as  that  term  is 
defined  herein,  is  to  be  treated.  The  Order  is 
not  intended  to  constitute  a  resolution  of  the 
merits  concerning  whether  any  Confidential 
Information  would  be  released  publicly  by 
the  Commission  upon  a  proper  request  under 
the  Freedom  of  Information  Act  or  other 
applicable  law  or  regulation,  including  47 
CFR  0.442. 

1.  Definitions. 

a.  Authorized  Representative.  "Authorized 
Representative"  shall  have  the  meaning  set 
forth  in  Paragraph  seven. 

b.  Commission.  "Commission"  means  the 
Federal  Communications  Commission  or  any 
arm  of  the  Commission  acting  pursuant  to 
delegated  authority. 

c.  Confidential  Information  "Confidential 
Information"  means  (i)  information 
submitted  to  the  Commission  by  the 
Submitting  Party  that  has  been  so  designated 
by  the  Submitting  Party  and  which  the 
Submitting  Party  has  determined  in  good 
faith  constitutes  trade  secrets  or  commercial 
or  financial  information  which  is  privileged 
or  confidential  within  the  meaning  of 
Exemption  4  of  the  Freedom  of  Information 
Act.  5  U.S.C.  552(b)(4);  (ii)  information 
submitted  to  the  Commission  by  the 
Submitting  Party  that  has  been  so  designated 
by  the  Submitting  Party  and  which  the 


Submitting  Party  has  determined  in  good 
faith  falls  within  the  terms  of  Commission 
orders  designating  the  items  for  treatment  as 
Confidential  Information;  and  (iii) 
information  that  the  Commission  has  allowed 
to  be  examined  off-site  and  that  otherwise 
complies  with  the  requirements  of  this 
paragraph.  Confidential  Information  includes 
additional  copies  of  and  information  derived 
from  Confidential  Information. 

d.  Declaration.  "Declaration"  means 
Attachment  A  to  this  Protective  Order. 

e.  Reviewing  Party.  "Reviewing  Party" 
means  a  person  or  entity  participating  in  this 
proceeding  or  considering  in  good  faith  filing 
a  document  in  this  proceeding. 

f.  Submitting  Party.  "Submitting  Party" 
means  a  person  or  entity  that  seeks 
confidential  treatment  of  Confidential 
Information  pursuant  to  this  Protective 
Order. 

2.  Claim  of  Confidentiality.  The  Submitting 
Party,  may  designate  information  as 
"Confidential  Information"  consistent  with 
the  definition  of  that  term  in  Paragraph  1  of 
this  Protective  Order.  The  Commission  may, 
sua  sponte  or  upon  petition,  pursuant  to  47 
CFR  0.459  and  0.461.  determine  that  all  or 
part  of  the  information  claimed  as 
"Confidential  Information"  is  not  entitled  to 
such  treatment. 

3.  Procedures  for  Claiming  Information  is 
Confidential.  Confidential  Information 
submitted  to  the  Commission  shall  be  filed 
under  seal  and  shall  bear  on  the  front  page 
in  bold  print.  "CONTAINS  PRIVILEGED 
AND  CONFIDENTIAL  INFORMATION— DO 
NOT  RELEASE."  Confidential  Information 
shall  be  segregated  by  the  Submitting  Party 
from  all  non-confidential  information 
submitted  to  the  Commission.  To  the  extent 
a  document  contains  both  Confidential 
Information  and  non-confidential 
information,  the  Submitting  Party  shall 
designate  the  specific  portions  of  the 
document  claimed  to  contain  Confidential 
Information  and  shall,  where  feasible,  also 
submit  a  redacted  version  not  containing 
Confidential  Information. 

4.  Storage  of  Confidential  Information  at  * 
the  Commission.  The  Secretary  of  the 
Commission  or  other  Commission  staff  to 
whom  Confidential  Information  is  submitted 
shall  place  the  Confidential  Information  in  a 
non-public  file.  Confidential  Information 
shall  be  segregated  in  the  files  of  the 
Commission,  and  shall  be  withheld  from 
inspection  by  any  person  not  bound  by  the 
terms  of  this  Protective  Order,  unless  such 
Confidential  Information  is  released  from  the 
restrictions  of  this  Order  either  through 
agreement  of  the  parties,  or  pursuant  to  the 
order  of  the  Commission  or  a  court  having 
jurisdiction. 

5.  Access  to  Confidential  Information. 
Confidential  Information  shall  only  be  made 
available  to  Commission  staff.  Commission 
consultants  and  to  counsel  to  the  Reviewing 
Parties,  or  if  a  Reviewing  Party  has  no 
counsel,  to  a  person  designated  by  the 
Reviewing  Party.  Before  counsel  to  a 
Reviewing  Party  or  such  other  designated 
person  designated  by  the  Reviewing  Party 
may  obtain  access  to  Confidential 
Information,  counsel  or  such  other 
designated  person  must  execute  the  attached 
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Declaration.  Consultants  under  contract  to 
the  Commission  may  obtain  access  to 
Confidential  Information  only  if  they  have 
signed,  as  part  of  their  employment  contract. 
a  non-disclosure  agreement  or  if  they  execute 
the  attached  Declaration. 

6.  Counsel  to  a  Reviewing  Party  or  such 
other  person  designated  pursuant  to 
Paragraph  5  may  disclose  Confidential 
Information  to  other  Authorized 
Representatives  to  whom  disclosure  is 
permitted  under  the  terms  of  paragraph  7  of 
this  Protective  Order  only  after  advising  such 
Authorized  Representatives  of  the  terms  and 
obligations  of  the  Order.  In  addition,  before 
Authorized  Representatives  may  obtain 
access  to  Confidential  Information,  each 
Authorized  Representative  must  execute  the 
attached  Declaration. 

7.  Authorized  Representatives  shall  be 
limited  to: 

a.  Counsel  for  the  Reviewing  Parties  to  this 
proceeding,  including  in-house  counsel 
actively  engaged  in  the  conduct  of  this 
proceeding,  and  their  associated  attorneys, 
paralegals,  clerical  staff  and  other  employees, 
to  the  extent  reasonably  necessarv  to  render 
professional  services  in  this  proceeding; 

b.  Specified  persons,  including  employees, 
of  the  Reviewing  Parties,  requested  by 
counsel  to  furnish  technical  or  other  expert 
advice  or  service,  or  otherwise  engaged  to 
prepare  material  for  the  express  purpose  of 
formulating  filings  in  this  proceeding:  or 

c.  Any  person  designated  by  the 
Commission  in  the  public  interest,  upon  such 
terms  as  the  Commission  may  deem  proper. 

8.  Inspection  of  Confidential  Information. 
Confidential  Information  shall  be  maintained 
by  a  Submitting  Party  for  inspection  at  two 
or  more  locations,  at  least  one  of  which  shall 
be  in  Washington,  D.C.  Inspection  shall  be 
carried  out  by  Authorized  Representatives 
upon  reasonable  notice  (generally  not  to 
exceed  one  business  day)  during  normal 
business  hours. 

9.  Copies  of  Confidential  Information.  The 
Submitting  Party  shall  provide  a  copy  of  the 
Confidential  Material  to  Authorized 
Representatives  upon  request  and  may  charge 
a  reasonable  copying  fee  not  to  exceed 
twenty  five  cents  per  page.  Authorized 
Representatives  may  make  additional  copies 
of  Confidential  Information  but  only  to  the 
extent  required  and  solely  for  the  preparation 
and  use  in  this  proceeding.  Authorized 
Representatives  must  maintain  a  written 
record  of  any  additional  copies  made  and 
provide  this  record  to  the  Submitting  Party 
upon  reasonable  request.  The  original  copy 
and  all  other  copies  of  the  Confidential 
Information  shall  remain  in  tfie  care  and 
control  of  Authorized  Representatives  at  all 
times.  Authorized  Representatives  having 
custody  of  any  Confidential  Information  shall 
keep  the  documents  properly  secured  at  all 
times. 

10.  Filing  of  Declaration.  Counsel  for 
Reviewing  Parties  shall  provide  to  the 
Submitting  Party  and  the  Commission  with  a 
copy  of  the  attached  Declaration  for  each 
Authorized  Representative  within  five  (5) 
business  days  after  the  attached  Declaration 
is  executed,  or  by  any  other  deadline  that 
may  be  prescribed  by  the  Commission. 

11.  Use  of  Confidential  Information. 
Confidential  Information  shall  not  be  used  bv 


any  person  granted  access  under  this 
Protective  Order  for  any  purpose  other  than 
for  use  in  this  proceeding  (including  any 
subsequent  administrative  or  judicial  review) 
unless  otherwise  ordered  by  the  Commission 
or  a  court  of  competent  jurisdiction,  shall  not 
be  used  for  competitive  business  purposes, 
and  shall  not  be  used  or  disclosed  except  in 
accordance  with  this  Order  This  shall  not 
preclude  the  use  of  any  material  or 
information  that  is  in  the  public  domain  or 
has  been  developed  independently  by  any 
other  person  who  has  not  had  access  to  the 
Confidential  Information  nor  otherwise 
learned  of  its  contents. 

12.  Pleadings  Using  Confidential 
Information.  Submitting  Parties  and 
Reviewing  Parties  may.  in  any  pleadings  that 
they  file  in  this  proceeding,  reference  the 
Confidential  Information,  but  only  if  they 
comply  with  the  following  procedures; 

a.  Any  portions  of  the  pleadings  that 
contain  or  disclose  Confidential  Information 
must  be  physically  segregated  from  the 
remainder  of  the  pleadings  and  filed  under 
seal; 

b.  The  portions  containing  or  disclosing 
Confidential  Information  must  be  covered  bv 
a  separate  letter  referencing  this  Protective 
Order; 

c.  Each  page  of  any  Party's  filing  that 
contains  or  discloses  Confidential 
Information  subject -to  this  Order  must  be 
clearly  marked:  "Confidential  Information 
included  pursuant  to  Protective  Order.  Icite 
proceeding!;"  and 

d.  The  confidential  portion(s)  of  the 
pleading,  to  the  extent  they  are  required  to 
be  served,  shall  be  served  upon  the  Secretary 
of  the  Commission,  the  Submitting  Party,  and 
those  Reviewing  Parties  that  have  signed  the 
attached  Declaration.  Such  confidential 
portions  shall  be  served  under  seal.  They 
shall  not  be  placed  in  the  Commission's 
Public  File  unless  the  Commission  directs 
otherwise  (with  notice  to  the  Submitting 
Party  and  an  opportunity  to  comment  on 
such  proposed  disclosure)  A  Submitting 
Party  or  a  Reviewing  Party  filing  a  pleading 
containing  Confidential  Information  shall 
also  file  a  redacted  copy  of  the  pleading 
containing  no  Confidential  Information, 
which  copy  shall  be  placed  in  the 
Commission's  public  files.  .\  Submitting 
Party  or  a  Reviewing  Party  may  provide 
courtesy  copies  of  pleadings  containing 
Confidential  Information  to  Commission  staff 
so  long  as  the  notation  required  by 
subsection  c.  of  this  paragraph  is  not 
removed. 

13.  Violations  of  Protective  Order.  Should 
a  Reviewing  Party  that  has  properly  obtained 
access  to  Confidential  Information  under  this 
Protective  Order  violate  any  of  its  terms,  it 
shall  immediately  convey  that  fact  to  the 
Commission  and  to  the  Submitting  Party. 
Further,  should  such  violation  consist  of 
improper  disclosure  or  use  of  Confidential 
Information,  the  violating  party  shall  take  all 
necessary  steps  to  remedy  the  improper 
disclosure  or  use.  The  Violating  Party  shall 
also  immediately  notify  the  Commission  and 
the  Submitting  Party,  in  writing,  of  the 
identity  of  each  party  known  or  reasonably 
suspected  to  have  obtained  the  Confidential 
Information  through  any  such  disclosure 


The  Commission  retains  its  full  authority  to 
fashion  appropriate  sanctions  for  violations 
of  this  Protecti\  e  Order,  including  but  not 
limited  to  suspension  or  disbarment  of 
attorneys  from  practice  before  the 
Commission,  forfeitures,  cease  and  desist 
orders,  and  denial  of  further  access  to 
Confidential  Information  m  this  or  anv  other 
Commission  proceeding.  Nothing  in  this 
Protective  Order  shall  limit  any  other  rights 
and  remedies  available  to  the  Submitting 
Party  at  law  or  equity  against  an\  party  using 
Confidential  Information  in  a  manner  not 
authorized  by  this  Protecine  Order. 

14.  Termination  of  Proceeding.  Unless 
otherv\'ise  ordered  by  the  Commission  or  a 
court  of  competent  ]urisdiction,  within  two 
weeks  after  final  resolution  of  this 
proceeding  (which  includes  anv 
administrative  or  judicial  appeals). 
Authorized  Representatives  of  Reviewing 
Parties  shall  destroy  or  return  to  the 
Submitting  Party  all  Confidential  Information 
as  well  as  all  c:opies  and  derivative  materials 
made.  Authorized  representatives  shall 
certify  in  a  writing  served  on  the  Commission 
and  the  Submitting  Party  that  no  material 
whatsoever  derived  from  such  Confidential 
Information  has  been  retained  by  any  person 
having  access  thereto,  except  that  counsel  to 
a  Reviewing  Party  may  retain  two  copies  of 
pleadings  submitted  on  behalf  of  the 
Reviewing  Party  and  other  attorney  work 
product  Any  confidential  information 
contained  in  any  copies  of  pleadings  retained 
by  counsel  to  a  Reviewing  Party  or  in 
materials  that  have  been  destroyed  pursuant 
to  this  paragraph  shall  be  protected  from 
disclosure  or  use  indefinitely  in  accordance 
with  paragraphs  9  and  11  of  this  Protective 
Order  unless  such  Confidential  Information 
is  released  from  the  restrictions  of  this  Order 
either  through  agreement  of  the  parties,  or 
pursuant  to  the  order  of  the  Cwnmission  or 
a  court  having  |urisdiction 

15  .Vo  Waiver  of  Confidentiality 
Disclosure  of  Confidential  Information  as 
provided  herein  shall  not  be  deemed  a 
waiver  by  the  Submitting  Party  of  any 
privilege  or  entitlement  to  confidential 
treatment  of  such  Confidential  Information 
Reviewing  Parties,  by  viewing  these 
materials:  (a)  agree  not  to  assert  anv  such 
waiver;  (b)  agree  not  to  use  information 
derived  from  any  confidential  materials  to 
seek  disclosure  in  any  other  proceeding:  and 
(c)  agree  that  accidental  disclosure  of 
Confidential  Information  shall  not  be  deemed 
a  waiver  of  any  privilege 

16.  Additional  Rights  Presen'ed  The  entry 
of  this  Protective  Order  is  without  prejudice 
to  the  rights  of  the  Submitting  Party  to  apply 
for  additional  or  different  protection  where  it 
is  deemed  necessary  or  to  the  rights  of 
Reviewing  Parties  to  request  further  or 
renewed  disclosure  of  Confidential 
Information. 

17.  Effect  of  Protective  Order.  This 
Protective  Order  constitutes  an  Order  of  the 
Commission  and  an  agreement  between  the 
Reviewing  Party,  executing  the  attached 
Declaration,  and  the  Submitting  Party. 

18.  Authority  This  Protective  Order  is 
issued  pursuant  to  sections  4(i)  and  4(i)  of  the 
Communications  .^ct  as  amended,  47  U.S.C. 
154(i).  (j)  and  47  CFR  0.457(d) 
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Attachment  A  to  Standard  Protective  Order 
Declaration 

In  the  .Matter  of  (Name  of  Proceedinsl 
Docket  .\o. 

I. .  hereby  ciec:lare 

under  penalty  of  perjurv  that  I  have  read  the 
Protective  Order  in  this  proceeding,  and  that 
I  agree  to  be  bound  by  its  terms  pertaining 
to  the  treatment  of  Confidential  Information 
submitted  by  parties  to  this  proceeding.  I 
understand  that  the  Confidential  Information 
shall  not  be  disclosed  to  anvone  except  in 
accordance  with  the  terms  of  the  Protective 
Order  and  shall  be  used  only  for  purposes  of 
the  proceedings  in  this  matter  I  acknowledge 
that  a  violation  of  the  Protective  Order  is  a 
violation  of  an  order  of  the  Federal 
Communications  Commission.  I  acknowledge 
that  this  Protective  Order  is  also  a  binding 
agreement  with  the  Submitting  Partv 
(signed) 

(printed  name)     

(representing)   

(title)  

(employer)     

(address) 


(phone) 
(date)  ^ 


IFR  Doc.  98-22001  Filed  8-17-98.  845  am] 
BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  91-58;  RM-7419,  RM-7797, 
RM-7798] 

Radio  Broadcasting  Services; 
Caldwell,  College  Station  and  Cause, 
TX 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  Appliration  for 
review. 


SUMMARY:  This  document  denies  an 
.■\pplication  for  Review  filed  by  Roy  E. 
Henderson  directed  to  a  Meworandum 
Opinion  and  Orc/er  denying  a  Petition 
for  Reconsideration.  61  FR  24244  (May 
14.  1996).  In  the  Memorandum  Opinion 
and  Order,  the  Commissioi.  determmed 
that  the  Henderson  proposal  for  a 
Channel  236C2  upgrade  at  (Caldwell, 
Texas,  did  not  comply  with  the 
principal  city  coverage  requirement 
contained  in  Section  7.3.31.5(a)  of  the 
Rules,  and.  as  such,  the  competing 
proposal  for  a  Channel  236C2  upgrade 
at  College  Station.  Texas,  should  be 
preferred  in  this  comparative 
proceeding.  With  this  acticm,  the 
proceeding  is  terminated. 
EFFECTIVE  DATE:  August  18.  1Q98 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Hayne,  Mass  Media  Bureau  (202) 
418-2177." 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No. 91-58,  adopted  July  15,  1998. 
and  released  July  22,  1998.  The  full  text 
of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  F'CC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW, 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3805.  1231  M  Street,  NW, 
Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

The  authority  citation  for  part  73  continues 
to  read  as  follows; 

Authority:  47  U.S.C   l.i4.  30,3.  334.  336. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
!FR  Doc.  98-22161  Filed  8-17-93;  8;45  ami 

BILLING  CODE  6712-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1836  and  1852 

Partnering  for  Construction  Contracts 

AGENCY:  Office  of  Procurement,  Contract 

Management  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends 
NASA's  Federal  Acquisition  Regulation 
Supplement  (NFS)  to  set  forth  a  clause 
to  be  used  to  promote  partnering  under 
construction  contracts  when  it  is 
determined  that  the  benefits  to  be 
derived  exceed  the  costs. 
EFFECTIVE  DATE:  August  18,  1998, 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  Le  Cren,  Telephone;  (202)  358- 
0444. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  29.  1998,  a  proposed  rule  to 
amend  the  NFS  to  establish  a  clause  to 
promote  the  use  of  partnering  under 
construction  contracts  was  published  in 
the  Federal  Register  (63  FR  23414- 
23415)  for  comment.  The  clause  is  to  be 
included  in  construction  contracts  when 
a  determination  is  made  that  the 
benefits  to  be  derived  exceed  the  costs. 
Comments  were  submitted  by  only  one 


commenter.  The  commenter  believes  the 
proposed  rule  is  not  strong  enough  since 
it  neither  makes  partnering  mandatory 
for  construction  contracts,  nor  does  it 
make  mandatory  participation  by  all 
subcontractors  and  the  architect  and 
design  contractor  under  a  construction 
contract.  The  comments  were  reviewed 
and  considered;  however,  no  changes 
were  made  to  the  proposed  rule. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et.  seq.)  because  it 
establishes  a  voluntary  communication 
program  applicable  only  to  construction 
contracts.  This  rule  does  not  impose  any 
reporting  or  record  keeping 
requirements  subject  to  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  48  CFR  Parts  1836 
and  1832 

Government  procurement. 
Tom  Luedtke, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  1836  and  1852 
are  amended  as  follows; 

1.  The  authority  citation  for  48  CFR 
Parts  1836  and  1852  continues  to  read 
as  follows; 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1836— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

1836.70    [Added] 

2.  Subpart  1836.70  is  added  to  read  as 
follows; 

Subpart  1836.70    Partnering 

1836.7001  Definition. 

1836.7002  General. 

1836.7003  Policy. 

1836  7004     NASA  solicitation  provision  and 
contract  clause. 

1836.70    Partnering. 

1836.7001  Definition. 

Partnering  means  a  relationship  of 
open  communication  and  close 
cooperation  that  involves  both 
Government  and  Contractor  personnel 
working  together  for  the  purpose  of 
establishing  a  mutually  beneficial, 
proactive,  cooperative  environment 
within  which  to  achieve  contract 
objectives  and  resolve  issues  and 
implementing  actions  as  required. 

1836.7002  General. 

(a)  The  establishment  of  a  partnering 
environiTient  usually  leads  to  higher 
quality  products  completed  more 
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quickly  at  lower  overall  costs  and  with 
fewer  accidents  and  litigation. 

[b)  The  use  of  partnering  is 
encouraged  as  it  has  been  shown  to 
reduce  the  average  contract  cost  and 
schedule  growth  and  to  reduce  contract 
claims  and  litigation. 

(c)  Partnering  is  a  voluntary  contract 
relationship  within  the  management 
process  that  is  not  to  be  used  to 
unofficially  alter  terms  of  the  contract. 

1836.7003  Policy. 

(a)  Partnering  should  be  used  on  a 
contract  when  the  contracting  officer,  in 
coordination  with  the  project  manager, 
determines  that  the  benefits  to  be 
achieved  from  its  use  are  expected  to  be 
greater  than  the  costs. 

(b)  In  determining  whether  the 
benefits  of  partnering  are  greater  than 
the  costs,  the  following  factors  should 
be  considered; 

(1)  The  estimated  dollar  value  of  the 
contract; 

(2)  The  complexity  of  the  work  to  be 
performed; 

(3)  The  contemplated  length  of  the 
contract;  and 

(4)  The  estimated  costs  to  be  incurred 
in  conducting  the  partnership 
development  and  team  building  initial 
and  follow-up  workshops. 

1836.7004  NASA  solicitation  provision  and 
contract  clause. 

The  contracting  officer  may  insert  a 
clause  substantially  the  same  as  stated 
at  1852.236-75,  Partnering  for 
Construction  Contracts,  in  solicitations 
and  contracts  for  construction,  when  it 
has  been  determined  in  accordance  with 
1836.7003  that  the  benefits  to  be  derived 
from  partnering  exceed  the  costs. 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1852.236-75    [Added] 

3.  Section  1852.236-75  is  added  to 
read  as  follows: 

1852.236-75    Partnering  for  construction 
contracts. 

As  prescribed  in  1836.7004,  insert  the 
following  clause: 

Partnering  for  Construction  Contracts — 
August  1998 

(a)  The  terms  "partnering"  and 
"partnership"  used  herein  shall  mean  a 
relationship  of  open  communication  and 
close  cooperation  that  involves  both 
Government  and  Contractor  personnel 
working  together  for  the  purpose  of 
establishing  a  mutually  beneficial,  proactive, 
cooperative  environment  within  which  to 
achieve  contract  objectives  and  resolve  issues 
and  implementing  actions  as  required. 

(b)  Partnering  will  be  a  voluntary 
commitment  mutually  agreed  upon  by  at 


least  NASA  and  the  prime  contractor,  and 
preferably  the  subcontractors  and  the  .\&E 
design  contractor,  if  applicable.  Sustained 
commitment  to  the  process  is  essentia!  to 
assure  success  of  the  relationship. 

(c)  NASA  intends  to  facilitate  contract 
management  by  encouraging  the  foundation 
of  a  cohesive  partnership  with  the 
Contractor,  its  subcontractors,  the  A&E 
design  contractor,  and  NASA's  contract 
management  staff.  This  partnership  will  be 
structured  to  draw  on  the  strengths  of  each 
organization  to  identif\-  and  achieve  mutual 
objectives.  The  objectives  are  intended  to 
complete  the  contract  requirements  within 
budget,  on  schedule,  and  in  accordance  with 
the  plans  and  specifications. 

(d)  To  implement  the  partnership,  it  is 
anticipated  that  within  30  davs  of  the  Notice 
to  Proceed  the  prime  Contractor's  kev 
personnel,  its  subcontractors,  the  A&E  design 
contractor,  and  NASA  personnel  will  attend 
a  partnership  development  and  team 
building  workshop.  Follow-up  team  building 
workshops  will  be  held  periodically 
throughout  the  duration  of  the  contrat:!  as 
agreed  to  by  the  Government  and  the 
Contractor. 

(e)  .^ny  cost  with  effectuating  the 
partnership  will  be  agreed  to  in  advance  bv 
both  parties  and  will  be  shared  with  no 
change  in  the  contract  price.  The  contractor's 
share  of  the  costs  are  not  recoverable  under 
any  other  Government  award, 

(End  of  clause) 

[FR  Doc,  98-22023  Filed  8-17-98:  845  am] 

BILLING  CODE  7510-01-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  555 

[Docket  No.  98-I4HTSA-4285] 

RIN  2127-AH44 

Temporary  Exemption  From  Motor 
Vehicle  Safety  Standards 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT 
ACTION:  Technical  amendments:  final 
rule, 

SUMMARY:  This  document  amends  Part 
555  to  clarify  procedures  for  submitting 
confidential  business  information  to 
accompany  applications  for  temporary 
exemption  from  one  or  more  of  the 
Federal  motor  vehicle  safety  standards. 
The  intent  of  the  rule  is  to  simplify  the 
process  for  manufacturers  who  may 
wish  to  claim  confidentiality  for 
information  in  their  applications. 

The  agency  is  also  amending  the 
temporary  exemption  procedures  to  give 
examples  of  factors  that  may  be  relevant 
in  preparing  hardship  applications,  and 
in  demonstrating  that  good  faith  efforts 


have  been  made  to  complv  with 
standards  for  which  an  exemption  may 
be  sought. 

Finally,  the  agency  is  updating 
statutory  references  and  the  location  of 
the  docket  room  where  public 
comments  are  available  for  inspection. 
DATES:  The  final  rule  is  effective  August 
18,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Taylor  Vmson.  Office  of  Chief  Counsel, 
N'HTSA  (202-366-5263). 
SUPPLEMENTARY  INFORMATION:  The 
primary'  purpose  of  this  document  is  to 
clarify  the  agency's  confidential 
business  information  procedures  so  that 
applicants  for  temporary  exemption 
from  the  Federal  motor  vehicle  safety 
standards  may  comply  with  NHTSA's 
procedural  requirements  without 
unnecessary  delay. 

Manufacturers  who  apply  for 
temporary  exemptions  from  Federal 
motor  vehicle  safety  standards  are 
afforded  an  opportunity  to  "specify  any 
part  of  the  information  and  data 
submitted  which  petitioner  requests  be 
withheld  from  public  disclosure  in 
accordance  with  part  512'  of  Chapter  V, 
Title  49,  Code  of  Federal  Regulations 
Part  512.  Confidential  Business 
Information,  is  the  agency's  regulation 
setting  forth  the  procedures  under 
which  NHTSA  will  consider  claims  that 
information  submitted  to  the  agency  is 
confidential  business  information  as 
described  in  5  U.S.C.  552(b)i4). 

The  agency  has  found  that,  when 
some  manufacturers  file  their  exemption 
applications,  they  assert  a  claim  for 
confidentiality  without  submitting  the 
documentation  required  by  part  512,  or 
otherwise  substantiating  their  request. 
The  absence  of  substantiation  causes 
unnecessarv-  delay  while  the  Office  of 
Chief  Counsel  contacts  the  applicant 
and  explains  the  necessity  of  either 
submitting  substantiation  or 
withdrawing  its  request. 

NHTSA  has  also  found  that  when 
some  small  manufacturers  apply  for  the 
first  time  for  a  temporary  exemption 
based  on  a  claim  that  compliance  would 
cause  them  substantial  ec(jnomic 
hardship,  they  do  not  request 
confidential  information  for  the 
financial  information  they  submit  in 
support  of  their  claim  of  hardship.  They 
do  not  realize  they  must  make  a  specific 
request  for  confidentiality  to  prevent  the 
information  from  becoming  a  matter  of 
public  record.  This  omission  by 
applicants  had  limited  consequences 
when  their  applications  were  available 
only  through  inspection  ■:.  NHTSA's 
docket  room.  However,  th^  applications 
and  their  supporting  information  are 
now  placed  "on  line"  and  may  be 
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accessed  through  the  internet,  making 
possible  a  much  wider  exposure.  This 
problem  is  readily  avoidable  through 
making  the  necessary  request  for 
withholding  information  from  public 
disclosure.  It  has  been  NHTSA's 
practice  to  grant  confidentiality,  when 
requested,  to  such  information,  and  to 
deny  it  only  with  respect  to  the 
information  absolutely  required  to 
explain  or  justify  a  hardship  decision, 
which  must  be  shared  with  the  public 
as  the  basis  for  NHTSA's  decision.  For 
example,  the  agency  must  make  public 
the  company's  net  losses  in  the  three 
years  immediately  preceding  the  filing 
of  its  application. 

NHTSA  is  therefore  amending 
§  555.5(b)(6)  to  add  subparagraphs  (i) 
and  (ii).  Under  Sec.  555.5(b)(6)(i),  a 
manufacturer's  specification  of 
withholding  must  be  submitted  in 
accordance  with  49  CFR  512.4. 
Asserting  a  claim  for  confidential 
information.  Under  §  555. 5(b)(6)(ii).  the 
manufacturer's  request  for  withholding 
must  be  accompanied  by  a  certification 
in  support  as  set  forth  in  Appendix  A 
to  49  CFR  Part  512.  NHTSA  believes 
that  these  reminders  will  ensure  timely 
compliance  with  the  confidential 
business  information,  to  the  advantage 
of  both  the  applicant  and  NHTSA. 

In  a  related  issue,  in  1996,  the  agency 
received  a  petition  for  rulemaking  from 
the  Coalition  of  Small  Vehicle 
Manufacturers  (COSVAM)  to  amend 
Parts  555  and  Part  571.  Although  no 
formal  action  has  been  taken  on  this 
petition,  the  agency  is  amenable  to  two 
of  the  requests  relating  to  §  555.6(a),  the 
provisions  under  which  the 
Administrator  may  temporarily  relieve  a 
manufacturer  from  compliance  upon 
finding  that  "compliance  would  cause 
substantial  economic  hardship  to  a 
manufacturer  that  has  tried  to  comply 
with  the  standard  in  good  faith."  49 
U.S.C.  30113(b)(3)(B)(I). 

Under  §  555.6(a)(l)(vi),  an  applicant  is 
invited  to  discuss  "any  other  hardships 
(e.g..  loss  of  market)  that  the  petitioner 
desires  the  agency  to  consider." 
COSVAM  asked  that  the  agency 
consider  "factors  such  as  the  difficulty 
in  obtaining  suppliers  *    *    *."  It  is  a 
common  refrain  of  small  volume 
manufacturers  that  it  is  difficult  for 
them  to  interest  outside  suppliers  in 
engineering  air  bags  or  antilock  brake 
systems  for  limited  production  vehicles. 
NHTSA  has  taken  this  claim  into 
account  when  the  issue  has  been  raised, 
and  considered  it  in  formulating  a 
decision.  Accordingly,  NHTSA  is 
codifying  this  practice  by  adding 
"difficulty  in  obtaining  suppliers"  to 
loss  of  market  as  an  example  of  a 


hardship  whose  existence  may  be 
argued  when  it  is  relevant  to  do  so. 

COSVAM  also  argued  that  the  agency 
should  be  specific  about  factors  it  takes 
into  consideration  in  determining 
whether  an  applicant  has  tried  in  good 
faith  to  comply.  Two  of  these  factors 
cited  as  relevant  by  COSVAM  are  the 
resources  available  to  the  applicant,  and 
its  inability  to  procure  goods  and 
services  necessary  for  compliance 
following  a  timely  request.  The  agency 
has  also  considered  these  factors  in  its 
deliberations  without  necessarily 
discussing  them  in  each  relevant  case. 
NHTSA  is  also  amenable  to  codifying 
this  practice  by  expressly  citing  these 
factors  in  part  555  as  relevant  to  the 
hardship  argument.  Accordingly,  it  is 
adding  a  new  §  555.6(a)(2)(iii)  to 
implement  COSVAM's  request. 

Finally,  NHTSA  is  adopting  several 
technical  amendments.  The  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.)  was  repealed  on 
July  5.  1994,  and  reenacted  without 
substantive  change  as  49  U.S.C.  Chapter 
301 -Motor  Vehicle  Safety.  References  to 
the  former  statute  have  been  changed  to 
reflect  the  new  references  in  Sec.  555.1 
and  Sec.  555.10(b).  Since  the  location  of 
the  NHTSA  Docket  Room  was  changed 
in  1997,  §  555.10(a)  has  been  revised  to 
substitute  the  new  location. 

Effective  Date 

Since  the  amendment  relates  to 
internal  procedures,  prior  notice  and 
comment  on  it  are  not  required  under 
the  Administrative  Procedure  Act.  Since 
the  rule  imposes  no  additional  burden 
upon  any  party,  the  agency  hereby  finds 
that  an  effective  date  earlier  than  180 
days  after  issuance  is  in  the  public 
interest,  and  the  final  rule  is  effective 
upon  its  publication  in  the  Federal 
Register. 

Rulemaking  Analyses 

A.  Executive  Order  12866  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

This  notice  has  not  been  reviewed 
under  E.O.  12866.  After  considering  the 
impacts  of  this  rulemaking  action, 
NHTSA  has  determined  that  the  action 
is  not  significant  wdthin  the  meaning  of 
the  Department  of  Transportation 
regulatory  policies  and  procedures.  The 
final  rule  makes  no  substantive  changes. 
The  impacts  are  so  minimal  as  not  to 
warrant  the  preparation  of  a  full 
regulatory  evaluation. 

B.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  action  in  relation  to  the 
Regulatory  Flexibility  Act.  For  the 


reasons  discussed  above,  1  certify  that 
this  action  would  not  have  a  significant 
economic  impact  upon  "a  substantial 
number  of  small  entities."  The 
amendment  is  intended  to  assist 
potential  applicants  for  temporary 
exemptions,  including  small  businesses, 
to  understand  agency  procedures  so 
that,  if  a  request  for  confidentiality  is 
made,  the  documentation  will  be 
complete  at  the  time  the  request  is 
made.  It  is  also  designed  to  provide 
guidance  as  to  arguments  the  agency 
considers  relevant  in  making  decisions 
upon  exemption  applications. 
Governmental  jurisdictions  will  not  be 
affected  at  all  since  they  are  generally 
neither  importers  nor  purchasers  of 
nonconforming  imported  motor 
vehicles. 

C.  Executive  Order  12612  (Federalism) 

The  agency  has  analyzed  this  action 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  "Federalism"  and  determined 
that  the  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

D.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  action  for 
purposes  of  the  National  Environmental 
Policy  Act  and  concludes  that  the  action 
will  not  have  a  significant  effect  upon 
the  environment  because  it  is 
anticipated  that  the  annual  volume  of 
motor  vehicles  produced  or  imported 
will  not  vary  from  that  existing  before 
promulgation  of  the  rule. 

E.  Civil  Justice  Reform 

This  final  rule  will  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard.  A  procedure  is  set 
forth  in  49  U.S.C.  30161  for  judicial 
review  of  final  rules  establishing, 
amending  or  revoking  Federal  motor 
vehicle  safety  standards.  That  section 
does  not  require  submission  of  a 
petition  for  reconsideration  or  other 
administrative  proceedings  before 
parties  may  file  suit  in  court. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  cost,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
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private  sector,  of  more  than  $100 
million  annually.  Since  this  final  rule 
will  not  have  a  $100  million  effect,  no 
Unfunded  Mandates  assessment  has 
been  prepared. 

List  of  Subjects  in  49  CFR  Part  555 

Imports.  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  555  is  amended  as  follows: 

PART  555— TEMPORARY  EXEMPTION 
FROM  MOTOR  VEHICLE  SAFETY 
STANDARDS 

1.  The  authority  citation  for  part  555 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  30113:  delegation  of 
authority  at  49  CFR  1.50. 

§555.1     [Amended] 

2.  Section  555.1  is  amended  by 
removing  "section  123  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  of 
1966,  15  U.S.C.  1410"  and  adding  in  its 
place  "49  U.S.C.  30113." 

3.  New  §  555.5(b)(6)(i)  and  (ii)  are 
added  to  read  as  follows: 

§  555.5    Petition  for  exemption. 

***** 

(b)  *   *   * 

(6)  *    *    * 

(i)  The  information  and  data  which 
petitioner  requests  be  withheld  from 
public  disclosure  must  be  submitted  in 
accordance  with  §  512.4  Asserting  a 
claim  for  confidential  information  of 
this  chapter. 

(ii)  The  petitioner's  request  for 
withholding  from  public  disclosure 
must  be  accompanied  by  a  certification 
in  support  as  set  forth  in  appendix  A  to 
part  512  of  this  chapter. 
***** 

4.  a.  Section  555.6(a)(l)(vi)  is  revised 
to  read  as  follows; 

b.  Section  555.6(a)(2)(iii)  and  (iv)  are 
redesignated  as  (a)(2)(iv)  and  (v) 
respectively;  and 

c.  New  §  555.6{a)(2)(iii)  is  added  to 
read  as  follows: 

§  555.6    Basis  for  petition. 

(a)  *   *   * 

(1)  *   *   * 

(vi)  A  discussion  of  any  other 
hardships  (e.g.,  loss  of  market,  difficulty 
of  obtaining  goods  and  services  for 
compliance)  that  the  petitioner  desires 
the  agency  to  consider. 

(2)*   *   * 

(iii)  A  discussion  of  any  other  factors 
(e.g.,  the  resources  available  to  the 
petitioner,  inability  to  procure  goods 
and  services  necessary  for  compliance 
following  a  timely  request)  that  the 
petitioner  desires  the  NHTSA  to 


consider  in  deciding  whether  the 
petitioner  tried  in  good  faith  to  comply 
with  the  standard; 


§555.10    [Amended] 

5.  The  first  sentence  of  §  555.10(a)  is 
amended  by  removing  "Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,"  and  by  adding 
in  its  place  "Docket  Management,  Room 
PL-401." 

6.  Section  555.10(b)  is  amended  by 
removing  "sections  112,  113.  and  158  of 
the  Act  (15  U.S.C.  1401,  1402.  and 
1418)"  and  adding  in  its  place  "49 
U.S.C.  30166  and  30167." 

Issued  on:  August  11.  1998. 

L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 

IFR  Doc.  98-21956  Filed  8-17-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

[Docket  No.  980320071 -€128-02;  I.D. 
080698A] 

Atlantic  Tuna  Fisheries;  Atlantic 
Bluefin  Tuna  Fishery;  Inseason 
Adjustment;  Closure 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Adjustment  of  1998  Atlantic 
bluefin  tuna  (BFT)  Angling  category 
quotas;  closure. 

SUMMARY:  NMFS  announces  that  the 
domestic  western  Atlantic  bluefin  tuna 
(BFT)  category  quotas  for  the  Angling 
category  are  being  adjusted  due  to 
revised  estimates  of  landings  in  1997 
and  due  to  a  transfer  from  the  Reserve 
to  the  Angling  category.  This  adjustment 
results  in  a  revised  1998  Angling 
category  quota  breakdown  as  follows: 
School  size  BFT — 92  metric  tons  (mt) 
and  large  school/small  medium  size 
BFT— 151  mt.  The  quota  for  the  trophy 
size  class  remains  at  8  mt.  Furthermore. 
NMFS  closes  the  southern  area  fishery 
(Delaware  and  states  south)  for  school 
size  BFT  only.  Closure  of  this  fishery  is 
necessary  because  the  revised  southern 
area  subquota  has  been  attained.  The 
intent  of  these  actions  is  to  prevent 
exceeding  the  quota  established  for  the 
Angling  category  fishery. 


DATES:  Effective  11:30  p.m.  local  time 
on  August  13.  1998,  through  December 
31.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  McLaughlm,  301-713-2347,  or 
Pat  Scida,  978-281-9260. 
SUPPLEMENTARY  INFORMATION: 
Regulations  promulgated  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  e!  seq.) 
regulating  the  harvest  of  BFT  by  persons 
and  vessels  subject  to  U.S.  jurisdiction 
are  found  at  50  CFR  part  285. 

If  a  quota  in  any  category  or,  as 
appropriate,  subcategory  has  been 
exceeded  or  has  not  been  reached,  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (.^..^l,  is  required  under 
§  285.22(h)  to  subtract  the  excess  from, 
or  add  the  remainder  to.  that  quota 
category  for  the  following  vear. 
provided  that  the  total  of  the  adjusted 
quotas  and  the  Reserve  is  consistent 
with  a  recommendation  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCKT). 
The  AA  is  further  required  to  publish  in 
the  Federal  Register  any  amounts  to  be 
subtracted  or  added  and  the  basis  for  the 
quota  reductions  or  increases. 

On  May  21.  1998  (63  FR  27862).  the 
final  quota  specifications  were 
published,  effective  May  15.  1998. 
notifying  the  public  that  4  mt  remained 
unharvested  in  the  Angling  categorv'  at 
the  end  of  1997.  New  information 
indicates  the  actual  Angling  categor\' 
harvest  to  be  different  than  those 
reported.  The  difference  is  enough  to 
warrant  a  readjustment  of  the  Angling 
category  quota. 

In  the  final  specifications,  the 
adjusted  1998  Angling  category  quota  of 
269  mt  was  subdivided  as  follows:  108 
mt  of  school  BFT  (consistent  with  the 
ICCAT  limitation  on  annual  catch  of 
school  BFT  to  8  percent  by  weight  of  the 
total  annual  domestic  quota,  i.e..  1.344 
mt),  with  57  mt  to  the  northern  area  and 
51  mt  to  the  southern  area;  153  mt  of 
large  school/small  medium  BFT,  with 
81  mt  to  the  northern  area  and  72  mt  to 
the  southern  area;  and  8  mt  of  large 
medium/giant  BFT.  with  3  mt  to  the 
northern  area  and  5  mt  to  the  southern 
area.  Revised  1997  Large  Pelagic  Sur\ey 
landings  estimates  indicate  that  the  151 
mt  quota  for  large  school  and  small 
medium  size  BFT  was  exceeded  bv  19 
mt  and  that  the  108  mt  quota  of  school 
size  BFT  was  exceeded  by  16  mt. 

Given  these  revised  landings  in  1997. 
equivalent  reductions  for  school  and 
large  school/small  medium  size  BFT  are 
necessary  for  the  final  Angling  categon,' 
quotas  in  1998.  In  addition.  NMFS  is 
transferring  19  mt  from  the  Reserve 
categorv'  to  the  large  school/small 
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medium  size  class,  in  accordance  with 
50  CFR  285.22(f).  The  1997  excess 
landings  in  the  large  school/small     ■ 
medium  BFT  size  class  are  thus 
compensated  for  by  allocating  19  mt 
from  the  Reserve.  The  school  size  BFT 
quota  is  limited  to  eight  percent  of  the 
overall  BFT  quota  for  the  season,  which 
was  allocated  at  the  beginning  of  the 
season.  Therefore,  the  1997  excess 
landings  will  be  compensated  for  by 
deducting  16  mt  from  the  1998  subquota 
for  school  size  BFT.  The  revised  1998 
quota  for  school  size  BFT  is  92  mt  and 
the  revised  1998  quota  for  large  school/ 
small  medium  size  BFT  is  151  mt. 

The  AA  is  authorized  under 
§  285.20(b)(1)  to  monitor  the  catch  and 
landing  statistics,  including  catch  and 
landings  statistics  from  previous  years 
and  projections  based  on  those 
statistics.  On  the  basis  of  these  statistics, 
the  AA  will  project  a  date  when  the 
catch  of  BFT  will  equal  any  quota  under 
§  285.22.  The  AA  is  further  authorized 
under  §  285  20(b)(1)  to  prohibit  fishing 
for,  or  retention  of  BFT  by  those  fishing 
in  the  categorv  subject  to  the  quota 
when  the  catch  of  tuna  equals  the  quota 
established  under  §  285.22. 

On  July  16,  1998  (63  FR  38340), 
NMFS  adjusted  the  catch  limit  for 
school  size  BFT  to  zero  coastwide, 
pending  evaluation  of  1998  catch  data. 
Implementing  regulations  for  the 


Atlantic  tuna  fisheries  at  §  285.24  allow 
for  adjustments  to  the  daily  catch  limits 
in  order  to  provide  for  maximum 
utilization  of  the  quota  spread  over  the 
longest  possible  period  of  time.  Due  to 
adjustment  of  the  quota  and  evaluation 
of  current  catch  data,  NMFS  has 
determined  that  the  revised  southern 
area  subquota  for  school  size  BFT  has 
been  attained.  Therefore,  NMFS  closes 
the  southern  area  fishery  (Delaware  and 
states  south)  for  school  size  BFT  only 
(measuring  27  inches  to  less  than  47 
inches)  effective  11:30  p.m.  local  time 
on  August  13,  1998,  through  December 
31,  1998.  Some  school  size  BFT  quota 
remains  for  the  northern  area  (New 
Jersey  and  states  north),  and  NMFS  may 
announce  a  catch  limit  adjustment  for 
school  size  BFT  in  the  northern  area  in 
the  future. 

The  catch  limit  for  the  large  school/ 
small  medium  size  class  remains  at  one 
BFT  per  vessel  per  day  for  all  areas  and 
the  catch  limit  for  the  trophy  size  class 
remains  at  one  BFT  per  vessel  per  year 
for  all  areas. 

Subsequent  inseason  adjustments,  if 
any.  shall  be  announced  through 
publication  in  the  Federal  Register.  In 
addition,  anglers  may  call  the  Atlantic 
Tunas  Information  Line  at  888-USA- 
TUNA  (888-872-8862),  301-713-1279, 
or  978-281-9305  for  updates  on  quota 
monitoring  and  catch  limit  adjustments. 


Anglers  aboard  Charter/Headboat 
vessels,  when  engaged  in  recreational 
fishing  for  school,  large  school,  and 
small  medium  BFT,  are  subject  to  the 
same  rules  as  anglers  aboard  Angling 
category  vessels.  All  BFT  landed  under 
the  Angling  category  quota  must  be 
reported  within  24  hours  of  landing  to 
the  NMFS  Automated  Catch  Reporting 
System  by  phoning  888-USA-TUNA 
(888-872-8862),  or  in  North  Carolina,  to 
a  reporting  station.  For  information 
about  the  North  Carolina  Harvest 
Tagging  Program,  including  reporting 
station  locations,  call  800-338-7804. 

Anglers  may  continue  to  tag  and 
release  BFT  of  all  sizes  under  the  NMFS 
tag-and-release  program  (50  CFR 
285.27). 

Classification 

This  action  is  taken  under  50  CFR 
285.20(b),  50  CFR  285.22,  and  50  CFR 
285.24(d)  and  is  exempt  from  review 
under  E.G.  12866. 

Authority:  16  U.S.C.  971  et  seq. 
Dated;  August  12,  1998. 
Gary  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  98-22169  Filed  8-13-98;  1:09  pm] 
BILLING  CODE  3S10-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Telephone  Bank 

7  CFR  Part  1610 

Rural  Utilities  Service 

7  CFR  Part  1744 

Review  and  Revision  of  Rural  Utilities 
Service  Telecommunications  Program 
and  the  Rural  Telephone  Bank  Loan 
Documents 

AGENCY:  Rural  Utilities  Service  and 
Rural  Telephone  Bank,  USDA. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Rural  Utilities  Service 
(RUS)  and  Rural  Telephone  Bank  (RTB) 
are  working  on  a  project  to  update  the 
form  and  content  of  the  mortgages  and 
loan  documents  relating  to 
telecommunications  borrowers.  This 
project  is  part  of  the  continuing  effort  to 
streamline  and  simplify  regulations  and 
to  reduce  burdens  on  borrowers. 
Suggestions  are  invited  on  these 
documents. 

DATES:  Comments  must  be  received  by 
RUS  or  carry  a  postmark  or  equivalent 
by  September  17,  1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to  F.  Lamont  Heppe,  Jr., 
Director,  Program  Development  And 
Regulatory  Analysis,  U.S.  Department  of 
Agriculture,  Rural  Utilities  Service. 
1400  Independence  Avenue,  SVV., 
Washington,  DC  20250-1522.  RUS 
requires  a  signed  original  and  3  copies 
of  all  comments  (7  CFR  1700.4). 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lament  Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
U.S.  Department  of  Agriculture,  Rural 
Utilities  Service,  Room  4034  South 
Bldg.,  1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1522. 
Telephone:  202-720-0730.  FAX:  202- 
720-4120.  E-mail:  fheppe@rus.usda, gov 
SUPPLEMENTARY  INFORMATION:  As  part  of 
their  continuing  effort  to  streamline  and 
simplify  regulations  and  to  reduce 


burdens  on  borrowers,  the  Rural 
Utilities  Service  (RUS)  and  Rural 
Telephone  Bank  (RTB)  intend  to  revise 
and  reform  their  loan  contract  and 
mortgage  documents.  The  reform 
initiative  will  have  the  following 
objectives: 

1.  Preserve  and  enhance  RUS  loan 
security; 

2.  Provide  borrower  flexibility  into  the 
21st  Century: 

3.  Improve  RUS  response  to  a  rapidl\ 
changing  competitive  and  regulatorv 
environment; 

4.  Streamline  RUS  controls  and 
approvals; 

5.  Minimize  the  differences  between 
RUS  loan  documents  for  cooperatives 
and  commercial  entities; 

fi.  Improve  the  ability  of  borrowers  to 
respond  to  a  changing  marketplace; 

7.  Reduce  RUS  processing  delays  and 
speed  the  release  of  funds; 

8.  Improve  the  use  of  the  Automated 
Legal  Practice  System  (ALPS)  which 
prepares  most  loan  documents; 

9.  Where  feasible  and  prudent,  conform 
lending  criteria  with  that  of  private 
financial  institutions; 

10.  Avoid  the  traditional  principle  of 
"one  size  fits  all." 

Comments  are  invited  on  this  project, 
especially  on  the  above  objectives. 
Target  for  completion  and  publication  is 
early  November.  Consequently,  we  have 
selected  a  relatively  short  period  for 
receipt  of  comments. 

Dated:  .August  11.  1998. 
Waily  Beyer. 

Administrator.  Rural  Utilities  Sen'ice  and 

Governor.  Rural  Telephone  Bank 

[FR  Doc  98-22022  Filed  8-17-98;  8:45  ami 

BILLING  CODE  3410-15-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  93  and  98 
[Docket  No.  97-014-2] 

Canadian  Border  Ports;  Champlain, 
NY,  and  Derby  Line,  VT 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  We  are  withdrawing  a 
proposed  rule  that  would  have  amended 


the  animal  and  animal  product 
importation  regulations  h\  remo\inp 
Champlain,  NY.  and  Derby  Line.  \'T.  as 
land  border  ports  of  entry  for  animals 
and  animal  germ  plasm  imported  from 
Canada  into  the  United  States.  We  had 
proposed  this  action  in  an  effort  to 
increase  efficiencv  in  our  animal  and 
animal  germ  plasm  inspection  program 
along  the  U.S. -Canada  border.  We  are 
withdrawing  the  proposed  rule  bec:ause 
of  ongoing  communications  with  the 
Canadian  Food  Inspection  Agencv 
regarding  possible  sharing  of  animal 
inspection  resources  along  the  U.S.- 
Canada border. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Gary  Colgro\  e.  Chief  Staff  X'eterinanan. 
Import/Export  Animals,  National  Center 
for  Import  and  Export,  VS.  .APHIS.  4700 
River  Road  Unit  39.  Riverdale.  MD 
20737-1231. (301)  734-3276. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  lune  27.  1997.  we  pubhshed  in  the 
Federal  Register  (62  FR  34677-34679. 
Docket  No.  97-014-1)  a  proposed  rule 
to  amend  the  regulations  at  9  CFR  parts 
93  '  and  98.  whic:h  go\ern  the 
importation  of  animals  and  animal 
products,  to  remove  Champlain.  NY. 
and  Derbv  Line.  \T.  from  the  lists  of 
border  ports  along  the  U.S. -Canada 
border  ha\ing  inspection  facilities  for 
the  importation  of  animals  and  animal 
germ  plasm.  The  ports  of  Champlain, 
N"\'.  and  Derby  Line.  \T.  are  listed  in 
part.s  93  and  98  as  ports  of  entry  for  the 
importation  of  many  animals,  including 
poultry,  horses,  swine,  cattle,  and  other 
ruminants,  and  certain  animal  germ 
plasm.  The  animal  importation  facilities 
at  these  two  ports  are  open  on  a  part- 
time  basis  only.  Following  a  review  of 
the  amount  of  animal  and  animal  germ 
plasm  inspections  performed  annuallv 
at  all  of  the  Canadian  border  ports  in  the 
.Northeast,  we  were  considering  closing 
the  animal  importation  facilities  at 
Champlain  and  Derbv  Line  to  increase 
efficiencv  in  our  inspection  program. 

We  solicited  comments  on  the 
proposed  rule  for  60  days  ending 


■  The  proposed  rule  actually  discussed  amending 
parts  92  and  98  ;nsiead  of  parts  93  ar.d  98.  The 
provisions  of  part  92,  "Importation  of  Certain 
.^nlmals.  Birds,  and  Poultry,  and  Certain  Animal. 
Bird,  and  Poultry  Products:  Requirements  for  Means 
of  Conveyance  and  Shipping  Containers."  were 
moved  to  part  93  in  a  final  rule  published  October 
28.  1997  (62  FR  56000-56026.  Docket  No.  94-106- 
9).  and  effective  November  28,  1997 
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August  26.  1997.  We  received  six 
comments  by  that  date.  The  comments 
were  from  a  Canadian  livestock 
producer,  an  organization  representing 
the  U.S.  equine  industn,'.  a  State 
Government  official,  a  Canadian 
Government  official,  a  U.S.  senator,  and 
a  commenter  who  did  not  identify  a 
particular  affiliation.  Five  of  the 
comments  opposed  closing  the  animal 
importation  facilities  at  Derby  Line,  and 
two  opposed  closing  the  facilities  at 
Champlain.  The  most  common  concern 
expressed  in  the  comments  was  that,  by 
closing  either  or  both  of  these  ports  for 
animal  inspection  purposes,  exporters 
and  importers  would  have  to  transport 
their  animals  greater  distances  than  is 
currently  required,  and  additional  travel 
time  translates  into  higher 
transportation  costs. 

Since  publication  of  the  proposed  rule 
of  June  27,  1997.  referenced  above,  our 
agency  has  become  engaged  in 
discussions  with  officials  of  the  .Animal 
Health  Division  of  the  Canadian  Food 
Inspection  Agency  regarding  the 
possibility  of  sharing  animal  inspection 
resources  along  the  U.S. -Canada  border. 
Because  these  discussions  are  ongoing, 
we  believe  that  it  would  be  premature 
to  make  the  proposed  changes  to  our 
animal  and  animal  germ  plasm 
inspection  program  along  the  U.S.- 
Canada border  at  this  time.  Accordingly, 
we  have  decided  to  withdraw  the 
proposed  rule.  If,  following  the 
conclusion  of  our  communications  with 
Canadian  animal  health  officials,  we 
believe  that  it  would  be  prudent  to  close 
the  animal  insp>ection  facilities  at  any  of 
the  ports  along  the  U.S. -Canada  border, 
we  will  propose  such  changes  m  the 
Federal  Register  for  public  comment. 

Authority:  7  U.S.C.  1622;  19  U.S  C   I'^Ob: 
21  U.S.C.  103-105.  Ill,  134a.  134b.  134c. 
134d,  134f,  136.  and  136a;  31  U.S.C.  9701,  7 
CFR  2.22.  2.80.  and  371.2(d). 

Done  in  Washington.  DC.  this  10th  day  of 
August,  1998. 

[oaxi  \l.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspt^ction  Senice. 

IFR  Doc.  98-22181  Filed  8-17-98;  8:45  ami 

BILLING  CODE  3410-34-P 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Ch.  VI 

Statement  on  Regulatot7  Burden 

AGENCY:  Farm  Credit  ,'\dministration. 
ACTION:  Notice  of  intent;  request  for 
comment. 

summary:  The  Farm  Credit 
,\dministration  (FCA  or  Agency). 


through  the  FCA  Board,  is  requesting 
commenters  to  identify  regulations  and 
policies  that  duplicate  other 
requirements,  are  ineffective,  or  impose 
burdens  that  are  greater  than  the 
benefits  received.  This  action  is  being 
taken  to  improve  the  regulatory 
framework  within  which  the  Farm 
Credit  System  (FCS  or  System)  operates. 

DATES;  Written  comments  should  be 
received  on  or  before  November  20, 
1998. 

ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  Patricia  W.  DiMuzio, 
Director,  Regulation  and  Policy 
Division,  Office  of  Policy  and  Analysis, 
Farm  Credit  Administration,  1501  Farm 
Credit  Drive,  McLean.  Virginia  22102- 
5090  or  sent  by  facsimile  transmission 
to  (703)  734-5784.  Comments  may  also 
be  submitted  via  electronic  mail  to  "reg- 
comm@fca.gov"  or  through  the  Pending 
Regulations  section  of  the  FCA's 
interactive  website  at  "www.fca.gov." 
Copies  of  all  communications  received 
will  be  available  for  review  by 
interested  parties  in  the  Office  of  Policy 
and  Analysis,  Farm  Credit 
Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 
S.  Robert  Coleman,  Senior  Policy 
Analyst,  Regulation  and  Pohcy 
Division,  Office  of  Policy  and 
Analysis,  Farm  Credit  Administration, 
McLean.  VA  22102-5090.  (703)  883- 
4498. 

or 
Richard  A.  Katz,  Senior  Attorney, 
Regulatory  Enforcement  Division, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090.  (703)  883-4020.  TDD 
(703)  883^444. 
SUPPLEMENTARY  INFORMATION:  The  FCA 
is  the  independent  Federal  agency  in 
the  executive  branch  of  the  government 
responsible  for  regulating  FCS 
institutions.  As  a  Government- 
sponsored  enterprise,  the  FCS  primarily 
provides  loans  to  farmers,  ranchers, 
aquatic  producers  and  harvesters, 
agricultural  cooperatives,  and  rural 
utilities. 

The  FCA  is  committed  to  continually 
updating  its  regulations  and  policies  so 
they  remain  useful  to  the  FCS  and  the 
public  witftout  sacrificing  safety  and 
soundness.  Our  efforts  to  reduce 
regulatory  burdens  on  FCS  institutions 
are  consistent  with  the  National 
Performance  Review  (NPR),  which  seeks 
to  eliminate  regulations  that 
unnecessarily  impede  the  ability  of 
businesses  to  compete  efficiently  in  the 
marketplace.  Although  independent 
Federal  agencies  are  not  required  to 
comply  with  the  NPR.  the  FCA 


voluntarily  participates  in  this  program 
because  F'CA  subscribes  to  its  primary 
objectives. 

This  initiative  is  designed  to  meet  the 
needs  of  the  System  for  effective 
regulation  as  agricultural  credit  markets 
continually  change.  Our  efforts  to 
remove  unnecessary  regulatory 
requirements  on  the  System  began  in 
1993  when  we  initiated  a  project 
seeking  comments  on  regulatory  burden. 
See  58  FR  34003  (June  23.  1993).  Many 
regulatory  requirements  have  been 
eliminated  or  streamlined  during  the 
past  5  years  in  response  to  the  above- 
referenced  1993  publication.  More 
specifically,  a  rulemaking  project  in 
1995  repealed  several  regulations  that 
prescribed  unnecessarily  detailed 
managerial  or  operational  practices  at 
FCS  institutions,  or  required  System 
institutions  to  obtain  FCA  approval 
before  they  engaged  in  certain  activities. 
See  60  FR  2552  (January  10.  1995);  60 
FR  20008  (April  24.  1995).  On 
November  24.  1995,  the  FCA  published 
a  notice  in  the  Federal  Register  that 
informed  the  public  of  those  regulations 
that  the  FCA  decided  to  retain  without 
amendment  because  they  were 
determined  necessary  to  implement  the 
Farm  Credit  Act  of  1971,  as  amended 
(Act),  or  to  protect  the  safety  and 
soundness  of  the  System.  See  60  FR 
57913.  Another  rulemaking  made 
technical  corrections  by:  (1)  Repealing 
other  FCA  prior-approval  requirements; 
(2)  conforming  several  regulations  to 
recent  statutory  amendments;  and  (3) 
abolishing  other  burdensome  regulatory 
requirements.  See  61  FR  67181 
(December  20,  1996).  Additionally,  the 
FCA  responded  to  comments  about 
regulatory  burden  by  amending  many 
regulations  and  policies,  including: 

•  Related  Services.  See  60  FR  34090 
(June  30.  1995); 

•  Ten-Day  Notification  Requirements 
for  Changes  in  Interest  Rates.  See  61  FR 
11303  (March  20,  1996); 

•  Capital  Adequacy  and  Customer 
Eligibility.  See  62  FR  4429  (January  30, 
1997); 

•  Quarterly  Reports  to  Shareholders. 
See  62  FR  15089  (March  31.  1997); 

•  Loan  Underwriting  Standards.  See 

62  FR  51007  (September  30,  1997);  and, 

•  General  Financing  Agreements.  See 

63  FR  5721  (February  4,  1998). 

In  its  continuing  effort  to  update  its 
regulations  and  policies,  the  FCA  is 
soliciting  comments  from  the  public  as 
to  any  of  its  regulations  and  policies 
that  may  duplicate  other  governmental 
requirements,  are  not  effective  in 
achieving  stated  objectives,  or  create  a 
burden  that  is  perceived  to  be  greater 
than  the  benefits  received.  Although  the 
Agency  will  strive  to  minimize 
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regulatory  burden  on  the  System,  the 
FCA  will  ensure  that  safety  and 
soundness  is  maintained  and  that  its 
regulations  and  policies  implement  the 
Act. 

Dated:  August  11.  1998. 
Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 
|FR  Doc.  98-22100  Filed  8-17-98;  8:45  am] 

BILLING  CODE  6705-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  868,  884,  and  890 

[Docket  No.  98N-0564] 

Medical  Devices;  Effective  Date  of 
Requirement  for  Premarket  Approval 
for  Three  Class  III  Preamendments 
Devices 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule;  opportunity  to 

request  a  change  in  classification. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
require  the  filing  of  a  premarket 
approval  application  (PMA)  or  a  notice 
of  completion  of  a  product  development 
protocol  (PDP)  for  the  following  three 
class  III  preamendments  devices:  Lung 
water  monitor,  powered  vaginal  muscle 
stimulator  for  therapeutic  use,  and  stair- 
climbing  wheelchair.  The  agency  also  is 
summarizing  its  proposed  findings 
regarding  the  degree  of  risk  of  illness  or 
injury  designed  to  be  eliminated  or 
reduced  by  requiring  the  devices  to 
meet  the  statute's  approval  requirements 
and  the  benefits  to  the  public  from  the 
use  of  the  devices.  In  addition,  FDA  is 
announcing  the  opportunity  for 
interested  persons  to  request  that  the 
agency  change  the  classification  of  any 
of  the  devices  based  on  new 
information.  This  action  implements 
certain  statutory  requirements. 

DATES:  Written  comments  by  November 
16,  1998;  request  for  a  change  in 
classification  by  September  2,  1998. 
FDA  intends  that,  if  a  final  rule  based 
on  this  proposed  rule  is  issued,  PMA's 
will  be  required  to  be  submitted  within 
90  days  of  the  effective  date  of  the  final 
rule. 

ADDRESSES:  Submit  written  comments 
or  requests  for  a  change  in  classification 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852. 


FOR  FURTHER  INFORMATION  CONTACT: 
lanet  L.  Scudiero,  Center  for  Devices 
and  Radiological  Health  (HFZ-410). 
Food  and  Drug  Administration.  9200 
Corporate  Blvd..  Rockville,  MD  20850, 
301-594-1184. 
SUPPLEMENTARY  INFORMATION: 

I.  Background — Regulatory  Authorities 

The  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act),  as  amended  bv  the 
Medical  Device  Amendments  of  1976 
(the  1976  amendments)  (Pub.  L.  94-295) 
and  the  Safe  Medical  Devices  Act  of 
1990  (the  SMDA)  (Pub.  L.  101-629), 
established  a  comprehensive  svstem  for 
the  regulation  of  medical  devices 
intended  for  human  use.  Section  513  of 
the  act  (21  U.S.C.  360c)  established 
three  categories  (classes)  of  devices, 
depending  on  the  regulatorv  controls 
needed  to  provide  reasonable  assurance 
of  their  safety  and  effectiveness.  The 
three  categories  of  devices  are  class  I 
(general  controls),  class  II  (special 
controls),  and  class  III  (premarket 
approval). 

Under  section  513  of  the  act.  devices 
that  were  in  commercial  distribution 
before  May  28,  1976  (the  date  of 
enactment  of  the  1976  amendments), 
generally  referred  to  as  preamendments 
devices,  are  classified  after  FDA  has:  (1) 
Received  a  recommendation  from  a 
device  classification  panel  (an  FDA 
advisory  committee):  (2)  published  the 
panel's  recommendation  for  comment, 
along  with  a  proposed  regulation 
classifying  the  device;  and  (3)  published 
a  final  regulation  classifying  the  device. 
FDA  has  classified  most 
preamendments  devices  under  these 
procedures. 

Devices  that  were  not  in  commercial 
distribution  prior  to  May  28,  1976. 
generally  referred  to  as  postamendments 
devices,  are  classified  automatically  by 
statute  (section  513(f)  of  the  act)  into 
class  III  without  any  FDA  rulemaking 
process.  Those  devices  remain  in  class 
III  and  require  premarket  approval, 
unless  and  until  the  device  is 
reclassified  into  class  I  or  II  or  FDA 
issues  an  order  finding  the  device  to  be 
substantially  equivalent,  in  accordance 
with  section  513(i)  of  the  act,  to  a 
predicate  device.jhat  does  not  require 
premarket  approval.  The  agency 
determines  whether  new  devices  are 
substantially  equivalent  to  previously 
offered  devices  by  means  of  premarket 
notification  procedures  in  section  510(k) 
of  the  act  (21  U.S.C.  360(k))  and  21  CFR 
part  807. 

Section  515(b)(1)  of  the  act  (21  U.S.C. 
360e(b)(l))  established  the  requirement 
that  a  preamendments  device  that  FDA 
has  classified  into  class  III  is  subject  to 
premarket  approval.  A  preamendments 


class  III  device  may  be  commerciallv 
distributed  without  an  approved  PMA 
or  a  notice  of  completion  of  a  PDP  until 
90  days  after  FDA  issues  a  final  rule 
requiring  premarket  approval  for  the 
device,  or  30  months  after  final 
classification  of  the  device  under 
section  513  of  the  act,  whichever  is 
later.  .Also,  a  preamendments  device 
subject  to  the  rulemaking  procedure 
under  section  515(b)  of  the  act  is  not 
required  to  have  an  approved 
investigational  device  exemption  (IDE) 
(see  21  CFR  part  812)  contemporaneous 
with  its  interstate  distribution  until  the 
date  identified  by  FDA  m  the  final  rule 
requiring  the  submission  of  a  PMA  for 
the  device.  At  that  time,  an  IDE  is 
required  only  if  a  PMA  has  not  been 
submitted  or  a  PDP  completed. 

Section  515(b)(2)(A)  ol  the  act 
provides  a  proceeding  to  issue  a  final 
rule  to  require  premarket  approval  shall 
be  initiated  by  publication  of  a  notice  of 
proposed  rulemaking  containing:  (1) 
The  regulation;  (2)  proposed  findings 
with  respect  to  the  degree  of  risk  of 
illness  or  injury  designed  to  be 
eliminated  or  reduced  bv  requiring  the 
device  to  ha\  e  an  approved  PMA  or  a 
declared  completed  PDP  and  the  benefit 
to  the  public  from  the  use  of  the  device; 
(3)  an  opportunity  for  the  submission  of 
comments  on  the  proposed  rule  and  the 
proposed  findings;  and  (4)  an 
opportunity  to  request  a  change  in  the 
classification  of  the  device  based  on 
new  information  relevant  to  the 
classification  of  the  device. 

Section  515(b)(2)(B)  of  the  act 
provides  that  if  FDA  receives  a  request 
for  a  change  in  the  classification  of  the 
device  within  15  days  of  ihe  publication 
of  the  notice,  FDA  shall,  within  60  days 
of  the  publication  of  the  notice,  consult 
with  the  appropriate  FDA  advisorv 
committee  and  publish  a  notice  denying 
the  request  for  change  in  reclassification 
or  announcing  its  intent  to  initiate  a 
proceeding  to  reclassify  the  device 
under  section  513(e)  of  the  act.  Section 
515(b)(3)  of  the  act  provides  that  FDA 
shall,  after  the  close  of  the  comment 
period  on  the  proposed  rule  and 
consideration  of  any  comments 
received,  issue  a  final  rule  to  require 
premarket  approval,  or  publish  a  notice 
terminating  the  proceeding  together 
with  the  reasons  for  such  termination.  If 
FDA  terminates  the  proceeding,  FDA  is 
required  to  initiate  reclassification  of 
the  device  under  section  513(e)  of  the 
act,  unless  the  reason  for  termination  is 
that  the  device  is  a  banned  device  under 
section  516  of  the  act  (21  U.S.C.  360fl. 

If  a  proposed  rule  to  require 
premarket  approval  for  a 
preamendments  device  is  finalized, 
section  501(f)(2)(B)  of  the  act  (21  U.S.C. 


44178 


Federal 


Register/  Vol. 


63.  No.  159 /Tuesday,  August  18,  1998 /Proposed  Rules 


351(f)(2)(B))  requires  that  a  PMA  or 
notice  of  completion  of  a  PDP  for  any 
such  device  be  filed  within  90  days  of 
the  date  of  issuance  of  the  final  rule  or 
30  months  after  the  final  classification 
of  the  device  under  section  5 1 3  of  the 
act.  whichever  is  later.  If  a  PMA  or 
notice  of  completion  of  a  PDP  is  not 
filed  by  the  later  of  the  two  dates, 
commercial  distribution  of  the  device  is 
required  to  cease.  The  device  may, 
however,  be  distributed  for 
investigational  use  if  the  manufacturer, 
importer,  or  other  sponsor  of  the  device 
complies  with  the  IDE  regulations.  If  a 
PMA  or  notice  of  completion  of  a  PDP 
IS  not  filed  by  the  later  of  the  two  dates, 
and  no  IDE  is  in  effect,  the  device  is 
deemed  to  be  adulterated  within  the 
meaning  of  section  501(f)(1)(A)  of  the 
act.  and  subject  to  seizure  and 
condemnation  under  section  304  of  the 
act  (21  U.S.C.  334)  if  its  distribution 
continues.  Shipment  of  devices  in 
interstate  commerce  will  be  subject  to 
injunction  under  section  302  of  the  act 
(21  U.S.C.  332).  and  the  individuals 
responsible  for  such  shipment  will  be 
subject  to  prosecution  under  section  303 
of  the  act  (21  U.S.C.  3331.  In  the  past. 
FDA  has  requested  that  manufacturers 
take  action  to  prevent  the  further  use  of 
devices  for  which  no  PMA  has  been 
filed  and  may  determine  that  such  a 
request  is  appropriate  for  the  class  III 
devices  that  are  the  subjects  of  this 
regulation. 

The  act  does  not  permit  an  e.xtension 
of  the  90-day  period  after  issuance  of  a 
final  rule  within  which  an  application 
or  a  notice  is  required  to  be  filed.  The 
House  Report  on  the  1976  amendments 
states  that; 

Itlhe  thirty  montti  'grate  pi.Tiod'  afforded 
after  cla.ssification  of  a  device  into  class  III 
•  *  •  IS  sufficient  time  for  manufacturers  and 
importers  to  develop  the  data  and  conduct 
the  investigations  necessary  to  support  an 
application  for  premarket  approval 
(H.  Rept.  94-a53.  94th  Cong..  2d  sess.  42 
(1976)). 

The  SMDA  added  section  515(i)  to  the 
act  requiring  FDA  to  review  the 
classification  of  preamendments  class  III 
devices  for  which  no  final  rule  has  been 
issued  requiring  the  submission  of 
PMA's  and  to  determine  whether  or  not 
each  device  should  be  reclassified  into 
class  I  or  class  II  or  remain  in  class  III. 
For  devices  remaining  in  class  III. 
SMDA  directed  FDA  to  develop  a 
schedule  for  issuing  regulations  to 
require  premarket  approval.  The  SMDA 
does  not.  however,  prevent  FDA  from 
proceeding  immediately  to  rulemaking 
under  section  515(b)  of  the  act  on 
specific  devices,  in  the  interest  of  public 
health,  independent  of  the  procedures 
of  section  515(i).  Indeed,  proceeding 


directly  to  rulemaking  under  section 
515(b)  of  the  act  is  consistent  with 
Congress'  objective  in  enacting  section 
515(i),  i.e.,  that  preamendments  class  III 
devices  for  which  PMA's  have  not  been 
required  either  be  reclassified  to  class  I 
or  class  II  or  be  subject  to  the 
requirements  of  premarket  approval. 
Moreover,  in  this  proposal,  interested 
persons  are  being  offered  the 
opportunity  to  request  reclassification  of 
£my  of  the  devices. 

In  the  Federal  Register  of  Mav  6.  1994 
(59  FR  23731).  FDA  issued  a  notice  of 
availability  of  a  preamendments  class  III 
devices  strategy  document.  The  strategy 
set  forth  FDA's  plans  for  implementing 
the  provisions  of  section  513(i)  of  the 
act  for  preamendments  class  III  devices 
for  which  FDA  had  not  yet  required 
premarket  approval.  FDA  divided  this 
universe  of  devices  into  three  groups. 

Group  1  devices  are  devices  that  FDA 
believes  raise  significant  questions  of 
safety  and/or  effectiveness  but  are  no 
longer  used  or  are  in  very  limited  use. 
FDA's  strategy  is  to  call  for  PMA's  for 
all  Group  1  devices  in  an  omnibus 
section  515(b)  of  the  act  rulemaking 
action  In  the  Federal  Register  of 
September  7.  1995  (60  FR  46718),  FDA 
implemented  this  strategy  by  proposing 
requiring  the  filing  of  a  PMA  or  a  notice 
of  completion  of  a  PDP  for  43  class  III 
preamendments  devices.  Subsequently, 
in  the  Federal  Register  of  September  27, 
1996  (61  FR  50704).  FDA  called  for  the 
filing  of  a  PMA  or  a  notice  of 
completion  of  a  PDP  for  41 
preamendments  class  III  devices.  (Due 
to  public  comment,  the  agencv  is 
reconsidering  its  position  on  the  two 
remaining  devices  subject  to  the 
September  7,  1995  proposal). 

Group  2  devices  are  devices  that  FDA 
believes  have  a  high  potential  for  being 
reclassified  into  class  II.  In  the  Federal 
Register  of  August  14,  1995  (60  FR 
41986).  and  of  )une  13,  1997  (62  FR 
32355).  FDA  issued  an  order  under 
section  515(i)  of  the  act  requiring 
manufacturers  to  submit  safety  and 
effectiveness  information  on  these 
Group  2  devices  so  that  FDA  can  make 
a  determination  as  to  whether  the 
devices  should  be  reclassified. 

Group  3  devices  are  devices  that  FDA 
believes  are  currently  in  commercial 
distribution  and  are  not  likely 
candidates  for  reclassification.  FDA 
intends  to  issue  proposed  rules  to 
require  the  submission  of  PMA's  for  the 
15  high  priority  devices  in  this  group  in 
accordance  with  the  schedule  set  forth 
in  the  strategy  document.  In  the  Federal 
Register  of  August  14.  1995  (60  FR 
41984),  and  of  June  13,  1997  (62  FR 
32352),  FDA  issued  an  order  under 
section  515(i)  of  the  act  for  the  27 


remaining  Group  3  devices  requiring 
manufacturers  to  submit  safety  and 
effectiveness  information  so  that  FDA 
can  make  a  determination  as  to  whether 
the  devices  should  be  reclassified  or 
retained  in  class  III. 

In  the  Federal  Register  of  June  18, 
1997  (62  FR  33044),  FDA  published  a 
proposed  rule  to  retain  the  following 
three  devices  in  class  III:  Lung  water 
monitor;  powered  vaginal  muscle 
stimulator  for  therapeutic  use;  and  stair- 
climbing  wheelchair.  Interested  persons 
were  given  until  September  16,  1997,  to 
comment  on  the  proposed  rule.  During 
the  comment  period,  the  agency 
received  no  comments  on  the  proposed 
rule.  FDA  has,  therefore,  concluded  that 
insufficient  information  exists  to 
establish  special  controls  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  these  devices  and/or 
that  these  devices  present  a  potential 
unreasonable  risk  of  illness  or  injury. 
Accordingly,  in  the  Federal  Register  of 
June  30.  1998  (63  FR  35516),  FDA 
published  a  final  rule  to  retain  these 
devices  in  class  III. 

II.  Dates  New  Requirements  Apply 

In  accordance  with  section  515(b)  of 
the  act,  FDA  is  proposing  to  require  that 
a  PMA  or  a  notice  of  completion  of  a 
PDP  be  filed  with  the  agency  for  class 
III  devices  within  90  days  after  issuance 
of  any  final  rule  based  on  this  proposal. 
An  applicant  whose  device  was  legally 
in  commercial  distribution  before  May 
28,  1976,  or  whose  device  has  been 
found  to  be  substantially  equivalent  to 
such  a  device,  will  be  permitted  to 
continue  marketing  such  class  III 
devices  during  FDA's  review  of  the 
PMA  or  notice  of  completion  of  the 
PDP.  FDA  intends  to  review  any  PMA 
for  the  device  within  180  days,  and  any 
notice  of  completion  of  a  PDP  for  the 
device  within  90  days  of  the  date  of 
fiUng.  FDA  cautions  that,  under  section 
515(d){l)(B)(i)  of  the  act,  the  agency  may 
not  enter  into  an  agreement  to  extend 
the  review  period  for  a  PMA  beyond  180 
days  unless  the  agency  finds  that  "*  * 
*  the  continued  availability  of  the 
device  is  necessary  for  the  public 
health." 

FDA  intends  that,  under  §812. 2(d), 
the  preamble  to  any  final  rule  based  on 
this  proposal  will  state  that,  as  of  the 
date  on  which  the  filing  of  a  PMA  or  a 
notice  of  completion  of  a  PDP  is 
required  to  be  filed,  the  exemptions  in 
§  812.2(c)(1)  and  (c)(2)  from  the 
requirements  of  the  IDE  regulations  for 
preamendments  class  III  devices  will 
cease  to  apply  to  any  device  that  is;  (1) 
Not  legally  on  the  market  on  or  before 
that  date,  or  (2)  legally  on  the  market  on 
or  before  that  date  but  for  which  a  PMA 
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or  notice  of  completion  of  a  PDP  is  not 
filed  by  that  date,  or  for  which  PMA 
approval  has  been  denied  or  withdrawn. 

If  a  PMA  or  notice  of  completion  of 
a  PDP  for  a  class  III  device  is  not  filed 
with  FDA  within  90  days,  after  the  date 
of  issuance  of  any  final  rule  requiring 
premarket  approval  for  the  device, 
commercial  distribution  of  the  device 
must  cease.  The  device  may  be 
distributed  for  investigational  use  only 
if  the  requirements  of  the  IDE 
regulations  regarding  significant  risk 
devices  are  met.  The  requirements  for 
significant  risk  devices  include 
submitting  an  IDE  application  to  FDA 
for  its  review  and  approval.  An 
approved  IDE  is  required  to  be  in  effect 
before  an  investigation  of  the  device 
may  be  initiated  or  continued.  FDA, 
therefore,  cautions  that  IDE  applications 
should  be  submitted  to  FDA  at  least  30 
days  before  the  end  of  the  90-day  period 
after  the  final  rule  to  avoid  interrupting 
investigations. 

III.  Proposed  Findings  With  Respect  to 
Risks  and  Benefits 

As  required  by  section  515(b)  of  the 
act,  FDA  is  publishing  its  proposed 
findings  regeu-ding:  (1)  The  degree  of  risk 
of  illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  that 
these  devices  have  an  approved  PMA  or 
a  declared  completed  PDP;  and  (2)  the 
benefits  to  the  public  from  the  use  of  the 
devices. 

These  findings  are  based  on  the 
reports  and  recommendations  of  the 
advisory  committees  (panels)  for  the 
classification  of  these  devices  along 
with  any  additional  information  that 
FDA  has  discovered.  Additional 
information  can  be  found  in  the 
following  proposed  and  final  rules 
published  in  the  Federal  Register  on  the 
dates  given  below,  classifying  these 
devices:  Anesthesiology  Devices,  21 
CFR  part  868  (44  FR  63292,  November 
2,  1979,  and  47  FR  31130,  July  16, 
1982);  Obstetrical  and  Gynecology 
Devices,  21  CFR  part  884  (44  FR  19894, 
April  3,  1979,  and  45  FR  12682. 
February  26,  1980);  and  Physical 
Medicine  Devices,  21  CFR  part  890  (44 
FR  50458,  August  28,  1979,  and  48  FR 
53032,  November  23,  1983). 

rV.  Devices  Subject  to  This  Proposal 

A.  Lung  Water  Monitor  (21  CFR 
868.2450) 

1.  Identification 

A  lung  water  monitor  is  a  device  used 
to  monitor  the  trend  of  fluid  volume 
changes  in  a  patient's  lung  by  measuring 
changes  in  thoracic  electrical 
impedance  (resistance  to  alternating 


current)  by  means  of  electrodes  placed 
on  a  patient's  chest. 

2.  Summary  of  Data 

The  Anesthesiology  Device 
Classification  Panel  recommended  that 
the  lung  water  monitor  intended  to 
monitor  the  trend  of  fluid  volume 
changes  in  a  patient's  lung  be  classified 
into  class  III  based  on  the  panel 
members  personal  knowledge  of,  and 
experience  with,  the  device  and  the  lack 
of  available  clinical  data.  The  panel 
noted  that  there  is  no  acceptable 
quantitative  procedure  for  measuring 
changes  in  lung  fluid  volume.  FDA 
agreed  and  continues  to  agree  with  the 
panel's  recommendation  that  the  device 
be  classified  into  class  III. 

3.  Risks  to  Health 

a.  Incorrect  diagnosis:  If  the  device  is 
not  calibrated  or  does  not  accurately 
measure  changes  in  lung  fluid  volume, 
misdiagnosis  of  the  patient's  condition 
may  result  in  inappropriate  therapy. 

b.  Electrical  shock:  If  the  device 
malfunctions  or  is  not  properly 
grounded,  the  patient  may  receive  an 
electrical  shock. 

c.  Allergic  reaction:  The  adhesive 
backing  on  the  electrodes  applied  to  the 
chest  may  cause  skin  irritation  or  an 
allergic  reaction. 

d.  Typical  risks  of  catheter  placement: 
Thrombosis  and  hematoma  formation 
may  occur. 

B.  Powered  Vaginal  Muscle  Stimulator 
for  Therapeutic  Use  (21  CFR  884.5940) 

1.  Identification 

A  powered  vaginal  muscle  stimulator 
for  therapeutic  use  is  an  electrically 
powered  device  designed  to  stimulate 
directly  the  muscles  of  the  vagina  with 
pulsating  electrical  current.  This  device 
is  intended  and  labeled  for  therapeutic 
use  in  increasing  muscular  tone  and 
strength  in  the  treatment  of  sexual 
dysfunction.  This  generic  type  of  device 
does  not  include  devices  used  to  treat 
urinary  incontinence. 

2.  Summary  of  Data 

The  Obstetrical  and  Gynecological 
Device  Classification  Panel 
recommended  that  the  powered  vaginal 
muscle  stimulator  for  therapeutic  use 
intended  for  treatment  of  sexual 
dysfunction  be  classified  into  class  III 
based  on  their  familiarity  with  the 
device  and  the  lack  of  information  on 
the  effectiveness  of  the  device.  FDA 
agreed  and  continues  to  agree  with  the 
panel's  recommendation.  The  agency 
noted  that  the  device  had  fallen  into 
disuse  and  that  the  published  data  are 
not  adequate  to  demonstrate  the  safety 
and  effectiveness  of  the  device. 


3.  Risks  to  Health 

a.  Burns:  Improper  voltage  control  of 
the  device  could  result  in  electrical 
burns  when  the  device  comes  in  contact 
with  vaginal  tissue. 

b.  Electrical  shock:  Malfunction  of  the 
device  could  result  in  electrical  shock  to 
the  patient. 

c.  Irritation,  tissue  trauma, 
hemorrhage,  and  perforation:  Improper 
shape,  or  other  design  shortcomings,  of 
the  device  could  cause  injur\-  to  vagmal 
tissue. 

d.  Adverse  tissue  reaction:  Material  or 
substances  in  the  device  could  cause  a 
local  tissue  or  systematic  reaction  when 
the  device  contacts  the  patient. 

C.  Stair-Climbing  Wheelchair  (21  CFR 
890.3890) 

1.  Identification 

A  stair-climbing  wheelchair  is  a 
device  with  wheels  that  is  intended  for 
medical  purposes  to  provide  mobilitv  to 
persons  restricted  to  a  sitting  position. 
The  device  is  intended  to  climb  stairs  bv 
means  of  two  endless  belt  tracks  that  are 
lowered  from  under  the  chair  and 
adjusted  to  the  angle  of  the  stairs. 

2.  Summar\'  of  Data 

The  Physical  Medicine  Device 
Classification  Panel  recommended  that 
the  device  intended  for  medical 
purposes  to  provide  mobility  to  persons 
restricted  to  a  sitting  position  be 
classified  into  class  III  based  on  the 
potential  hazards  associated  with  the 
device,  the  panel  members  familiarity 
with  the  device,  the  lack  of  sufficient 
data  to  support  the  safety  and 
effectiveness  of  the  device,  and  the 
literature.  FDA  agreed  and  continues  to 
agree  with  the  panel's  recommendation 
that  the  device  be  classified  into  class 
III. 

3.  Risks  to  Health 

The  primar\-  risk  to  health  is  that  of 
bodily  injury.  If  the  device  fails,  the 
disabled  patient  could  fall  and  be 
seriously  injured. 

V.  PMA  Requirements 

A  PMA  for  these  devices  must  include 
the  information  required  bv  section 
515(c)(1)  of  the  act.  Such  a' PMA  should 
also  include  a  detailed  discussion  of  the 
risks  identified  previouslv.  as  well  as  a 
discussion  of  the  effectiveness  of  the 
device  for  which  premarket  approval  is 
sought.  In  addition,  a  PMA  must 
include  all  data  and  information  on:  (1) 
Any  risks  known,  or  that  should  be 
reasonably  knouTi.  to  the  applicant  that 
have  not  been  identified  in  this 
document;  (2)  the  effectiveness  of  the 
device  that  is  the  subject  of  the 
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application;  and  (3)  full  reports  of  all 
preclinical  and  clinical  information 
from  investigations  on  the  safety  and 
effectiveness  of  the  device  for  which 
premarket  approval  is  sought. 

A  PMA  should  include  valid 
scientific  evidence  "obtained  from  well- 
controlled  clinical  studies,  with  detailed 
data,"  in  order  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device  for  its  intended  use  (see  21 
CFR  860.7(c)(2)). 

Applicants  should  subjnit  any  PMA 
in  accordance  with  FDA's  "Premarket 
Approval  (PMA)  Manual."  This  manual 
is  available  upon  request  from  FD,'\. 
Center  for  Devices  and  Radiological 
Health.  Division  of  Small  Manufacturers 
Assistance  (HFZ-220).  1350  Piccard  Dr.. 
Rockville.  MD  20850.  This  manual  is 
also  available  on  the  world  wide  web  at 
http;//www.  fda.gov/cdrh. 

VI.  PDF  Requirements 

A  PDP  for  any  of  these  devices  may 
be  submitted  in  lieu  of  a  PMA.  and  must 
follow  the  procedures  outlined  in 
section  515(f)  of  the  act.  A  PDP  should 
provide:  (1)  A  description  of  the  device; 

(2)  preclinical  trial  information  (if  any); 

(3)  clinical  trial  information  (if  any);  (4) 
a  description  of  the  manufacturing  and 
processing  of  the  devices;  (5)  the 
labeling  of  the  device;  and  (6)  all  other 
relevant  information  about  the  device. 
In  addition,  the  PDP  must  include 
progress  reports  and  records  of  the  trials 
conducted  under  the  protocol  on  the 
safety  and  effectiveness  of  the  device  for 
which  the  completed  PDP  is  sought. 
Applicants  should  submit  anv  PDP  in 
accordance  with  FDA"s  "PDP 
Comprehensive  Outline  with 
Attachments."  This  outline  is  available 
upon  request  from  F'DA.  Center  for 
Devices  and  Radiological  Health,  Office 
of  Device  Evaluation  (HFZ-400).  9200 
Corporate  Blvd.,  Rockville,  MD  2085U. 
The  outline  and  other  PDP  information 
is  also  available  on  the  world  wide  web 
at  http://www.fda.gov/cdrh/pdp. 

VII.  Request  for  Comments  with  Data 

Interested  persons  may.  on  or  before 
November  16.  1998.  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copv. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 


VIII.  Opportunity  to  Request  a  Change 
in  Classification 

Before  requiring  the  filing  of  a  PMA 
or  notice  of  completion  of  a  PDP  for  a 
device.  FDA  is  required  by  section 
515(b)(2)(A)(i)  through  (b)(2)(A)(iv)  of 
the  act  and  21  CFR  860.132  to  provide 
an  opportunity  for  interested  persons  to 
request  a  change  in  the  classification  of 
the  device  based  on  new  information 
relevant  to  the  classification.  Any 
proceeding  to  reclassify  the  device  will 
be  under  the  authority  of  section  513(e) 
of  the  act. 

A  request  for  a  change  in  the 
classification  of  these  devices  is  to  be  in 
the  form  of  a  reclassification  petition 
containing  the  information  required  by 
§  860.123  (21  CFR  860.123),  including 
new  information  relevant  to  the 
classification  of  the  device,  and  shall, 
under  section  515(b)(2)(B)  of  the  act,  be 
submitted  by  September  2,  1998. 

The  agency  advises  that,  to  ensure 
timely  filing  of  any  such  petition,  any 
request  should  be  submitted  to  the 
Dockets  Management  Branch  (address 
above)  and  not  to  the  address  provided 
in  §  860.123(b)(1).  If  a  timely  request  for 
a  change  in  the  classification  of  these 
devices  is  submitted,  the  agency  will,  by 
October  19.  1998,  after  consultation 
with  the  appropriate  FDA  advisory 
committee  and  by  an  order  published  in 
the  Federal  Register,  either  deny  the 
request  or  give  notice  of  its  intent  to 
initiate  a  change  in  the  classification  of 
the  device  in  accordance  with  section 
513(e)  oftheact  and  21  CFR  860.130  of 
the  regulations. 

IX.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

X.  Analysis  of  Impacts 

FDA  has  e.xamined  the  impacts  of  the 
proposed  rule  under  E.xecutive  Order 
12866  and  the  Regulatory  Fle.xibility  Act 
(Pub.  L.  96-354).  as  amended  by  subtitle 
D  of  the  Small  Business  Regulatory 
Fairness  Act  of  1996  (Pub.  L.  104-121) 
and  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 


impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

If  a  rule  has  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  FDA  believes  that 
there  is  little  or  no  interest  in  marketing 
these  devices,  the  agency  certifies  that 
the  proposed  rule,  if  issued  as  a  final 
rule,  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act.  no  further  analysis  is 
required. 

XI.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  collections  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995  is 
not  required. 

List  of  Subjects 

21  CFR  Parts  868.  884,  and  890 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  868,  884,  and  890  be 
amended  as  follows: 

PART  868— ANESTHESIOLOGY 
DEVICES 

1.  The  authority  citation  for  21  CFR 
part  868  continues  to  read  as  follows: 

Authority:  21  U.S.C   351.  360.  360c.  360e. 
360j.  371. 

2.  Section  868.2450  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§868.2450    Lung  water  monitor. 

(c)  Date  P1\4A  or  notice  of  completion 
of  PDP  is  required.  A  PMA  or  notice  of 
completion  of  a  PDP  is  required  to  be 
filed  with  the  Food  and  Drug 
Administration  on  or  before  (date  90 
days  after  date  of  publication  of  the  final 
rule  in  the  Federal  Register),  for  any 
lung  water  monitor  that  was  in 
commercial  distribution  before  May  28. 
1976,  or  that  has,  on  or  before  (date  90 
days  after  date  of  publication  of  the  final 
rule  in  the  Federal  Register),  been 
found  to  be  substantially  equivalent  to 
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a  lung  water  monitor  that  was  in 
commercial  distribution  before  May  28. 
1976.  Any  other  lung  water  monitor 
shall  have  an  approved  PMA  or 
declared  completed  PDF  in  effect  before 
being  placed  in  commercial 
distribution. 

PART  884— OBSTETRICAL  AND 
GYNECOLOGICAL  DEVICES 

3.  The  authority  citation  for  21  CFR 
part  884  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c.  360e. 
360j,  371. 

4.  Section  884.5940  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§884.5940    Powered  vaginal  muscle 
stimulator  for  therapeutic  use. 

***** 

(c)  Date  PMA  or  notice  of  completion 
of  POP  is  required.  A  PMA  or  notice  of 
completion  of  a  PDP  is  required  to  be 
filed  with  the  Food  and  Drug 
Administration  on  or  before  (date  90 
days  after  date  of  publication  of  the  final 
rule  in  the  Federal  Register),  for  any 
powered  vaginal  muscle  stimulator  for 
therapeutic  use  that  was  in  commercial 
distribution  before  May  28,  1976.  or  that 
has,  on  or  before  (date  90  days  after  date 
of  publication  of  the  final  rule  in  the 
Federal  Register],  been  found  to  be 
substantially  equivalent  to  any  powered 
vaginal  muscle  stimulator  for 
therapeutic  use  that  was  in  commercial 
distribution  before  May  28,  1976.  Anv 
other  powered  vaginal  muscle 
stimulator  for  therapeutic  use  shall  have 
an  approved  PMA  or  declared 
completed  PDP  in  effect  before  being 
placed  in  commercial  distribution. 

PART  890— PHYSICAL  MEDICINE 
DEVICES 

5.  The  authority  citation  for  21  CFR 
part  890  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351.  360.  360c;.  360e. 
360j,  371. 

6.  Section  890.3890  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§890.3890    Stalr-climbing  wheelchair. 

***** 

(c)  Date  PMA  or  notice  of  completion 
of  PDP  is  required.  A  PMA  or  notice  of 
completion  of  a  PDP  is  required  to  be 
filed  with  the  Food  and  Drug 
Administration  on  or  before  (date  90 
days  after  date  of  publication  of  the  final 
rule  in  the  Federal  Register),  for  any 
stair-climbing  wheelchair  that  was  in 
commercial  distribution  before  May  28, 
1976,  or  that  has,  on  or  before  (date  90 
days  after  date  of  publication  of  the  final 
rule  in  the  Federal  Register),  been 


found  to  be  substantially  equivalent  to 
any  stair-climbing  wheelchair  that  was 
in  commercial  distribution  before  May 
28,  1976.  Any  other  stair-climbing 
wheelchair  shall  have  an  approved  PMA 
or  declared  completed  PDP  in  effect 
before  being  placed  in  commercial 
distribution. 

Dated:  August  5.  1998. 

D.B.  Burlington, 

Director.  Center  for  Devices  and  Radiological 
Health. 

|FR  Doc.  98-21999  Filed  8-17-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-209446-82] 
RIN  1545-AT52 

Pass  Through  of  Items  of  an  S 
Corporation  to  its  Shareholders 

AGENCY:  Internal  Revenue  Ser\'ice  (IRS), 

Treasiu-y. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the  pass 
through  of  items  of  an  S  corporation  to 
its  shareholders,  the  adjustments  to  the 
basis  of  stock  of  the  shareholders,  and 
the  treatment  of  distributions  by  an  S 
corporation.  Changes  to  the  applicable 
law  were  made  bv  the  Subchapter  S 
Revision  Act  of  1982.  the  Tax  Reform 
Act  of  1984.  the  Tax  Reform  Act  of 
1986,  the  Technical  and  Miscellaneous 
Revenue  Act  of  1988.  and  the  Small 
Business  Job  Protection  Act  of  1996. 
These  proposed  regulations  provide  the 
public  with  guidance  needed  to  complv 
with  the  applicable  law  and  will  affect 
S  corporations  and  their  shareholders. 
This  document  also  contains  a  notice  of 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  November  16.  1998. 
Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for  Tuesdav, 
December  15,  1998.  at  10  a.m.  must  be 
received  bv  Tuesdav.  November  24. 
1998. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REC-209446-82), 
room  5226,4nternal  Revenue  Service, 
POB  7604,  Ben  Franklm  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-209446-82), 


Courier's  Desk.  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington.  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  bv 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://ww^Mrs. ustreas.gov/prod/ 

tax regs/comments.hlml.  The  public 

hearing  will  be  held  in  room  2615, 
Internal  Revenue  Building.  1111 
Constitution  Avenue.  NW  .  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  regulations  under 
section  1366.  Deane  M.  Burke  or  Terri 
A.  Belanger.  (202)  622-3070:  concernmg 
the  regulations  under  sections  1367  and 
1368,  Brenda  Stewart,  (202)  622-3120; 
concerning  submissions  and  the 
hearing,  Michael  Slaughter,  (202)  622- 
7180  (not  toll-free  numbers) 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  .^ct  of  1995  (44 
U.S.C.  3507(d]).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatorv  Affairs. 
Washington.  DC  20503.  with  copies  to 
the  Internal  Revenue  Ser\  ice,  Attn  IRS 
Reports  Clearance  Officer.  OP:FS;FP. 
W'ashington.  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  October  19.  1998. 
Comments  are  specifically  requested 
concerning 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utilitv: 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below): 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  mav  be 
enhanced, 

How  the  burden  of  complving  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and 

Estimates  of  capital  or  start-up  cost 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
information 
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The  collection  of  information  in  this 
proposed  regulation  is  in  §  1.1366-1. 
This  information  is  required  in  order  for 
a  shareholder  in  an  S  corporation  to 
properly  compute  its  tax  liability.  This 
information  will  be  used  to  determine 
whether  the  amount  of  tax  has  been 
computed  correctly.  Responses  to  this 
collection  of  information  are  mandatory 
for  shareholders  in  S  corporations.  The 
likely  respondents  are  individuals  and 
businesses  or  other  for-profit 
institutions. 

The  reporting  burden  contained  in 
§  1.1366-1  is  reflected  in  the  burden  of 
Form  1040,  U.S.  Individual  Income  Tax 
Return,  and  Form  1120S,  U.S.  Income 
Tax  Return  for  an  S  Corporation. 

Newly  designated  §  1.1367-l(g)  does 
not  impose  a  new  collection  of 
information.  The  election  in  newly 
designated  §  1.1367-l(g),  previously 
contained  in  §  1.1367-l(f),  was 
approved  by  OMB  under  OMB  Control 
Number  1545-1139. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
sections  1366.  1367.  and  1368  of  the 
Internal  Revenue  Code  of  1986  (Code). 
Sections  1366.  1367.  and  1368  were 
added  by  the  Subchapter  S  Revision  Act 
of  1982  (1982  Act)  (Public  Law  97-354, 
96  Stat.  1669,  1697).  Section  1366  was 
amended  by  the  Tax  Reform  Act  of  1984 
(Public  Law  98-369.  98  Stat.  844.  985). 
the  Tax  Reform  Act  of  1986  (Public  Law 
99-514.  100  Stat.  2085.  2277,  2343).  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (Public  Law  100-647.  102 
Stat.  3406),  and  the  Small  Business  Job 
Protection  Act  of  1996  (1996  Act) 
(Public  Law  104-188.  110  Stat.  1755). 

Sections  1367  and  13B8  were 
amended  by  the  Technical  Corrections 
Act  of  1982  (Public  Law  97-448,  96  Stat. 
2365.  2399-2400).  the  Tax  Reform  Act 
of  1984  (Public  Law  98-369).  and  the 
Tax  Reform  Act  of  1986  (Public  Law  99- 
514).  Final  regulations  conforming  the 
regulations  to  these  amendments  were 
published  in  the  Federal  Register  on 
January  3,  1994.  The  proposed 
amendments  would  conform  the 


regulations  to  amendments  made  to 
sections  1367  and  1368  by  the  1996  Act. 

Explanation  of  Provisions 

Determination  of  Shareholder's  Tax 
Liability 

Under  section  1363,  an  S  corporation 
generally  computes  its  taxable  income 
in  the  same  manner  as  an  individual, 
subject  to  certain  modifications.  Thus, 
for  example,  an  S  corporation  is  not 
entitled  to  a  dividends  received 
deduction  under  section  243. 

Section  1366(a)(1)  and  the  proposed 
regulations  provide  rules  under  which  a 
shareholder  of  an  S  corporation  takes 
into  account  the  shareholder's  pro  rata 
share,  as  defined  under  section  1377,  of 
the  corporation's  items  of  income,  loss, 
deduction,  or  credit.  A  shareholder's 
share  of  these  items  is  determined  for 
the  shareholder's  taxable  year  in  which 
the  taxable  year  of  the  S  corporation 
ends.  If  a  shareholder  dies  before  the 
end  of  the  corporation's  taxable  year, 
the  shareholder's  pro  rata  share  of  these 
items  is  taken  into  account  in  the 
shareholder's  final  tax  return.  If  a 
shareholder  is  an  estate  or  trust,  and  the 
estate  or  trust  terminates  before  the  end 
of  the  corporation's  taxable  year,  the 
shareholder's  pro  rata  share  of  these 
items  is  taken  into  account  in  the 
shareholder's  final  tax  return. 

In  the  case  of  most  items  that  must  be 
separately  stated  by  an  S  corporation, 
the  provisions  by  which  an  S 
corporation  accounts  to  its  shareholders 
for  tax  purposes  under  section  1366 
closely  parallel  the  provisions  for  a 
partnership  accounting  to  its  partners 
under  section  702.  The  proposed 
regulations  provide  rules  outlining  this 
general  pass-through  scheme  for  S 
corporations  to  their  shareholders. 

Under  section  1366(a)(1)(A),  an  S 
corporation's  items  of  income,  loss, 
deduction,  and  credit  must  be 
separately  stated  if  their  separate 
treatment  on  any  shareholder's  income 
tax  return  could  affect  the  shareholder's 
tax  liability.  These  separately  stated 
items  include,  but  are  not  limited  to, 
short-term  and  long-term  capital  gain  or 
loss,  other  items  that  may  be  relevant  to 
the  shareholder  in  the  computation  of 
the  shareholder's  tax  liability  resulting 
from  the  sale  or  exchange  of  capital 
assets  or  assets  described  in  section 
1231(b).  tax-exempt  income,  section 
170(c)  charitable  contributions,  certain 
foreign  taxes,  items  used  in  determining 
certain  credits,  certain  itemized 
deductions,  items  of  portfolio  income  or 
loss  and  related  expenses  under  section 
469,  and  the  corporation's  adjustments 
m  computing  alternative  minimum  tax 
under  sections  56  and  58  and  any  items 


of  tax  preference  under  section  57.  All 
items  of  income,  loss,  and  deduction 
that  are  not  separately  stated  must  be 
combined  to  compute  the  nonseparately 
computed  income  or  loss  of  the  S 
corporation  under  section  1366(a)(1)(B). 

Identification  of  Tax-exempt  Income 

The  proposed  regulations  define  tax- 
exempt  income  as  income  that  is 
permanently  excludable  from  the  gross 
income  of  an  S  corporation  and  its 
shareholders  in  all  circumstances  in 
which  the  relevant  Code  section  applies. 
For  example,  tax-exempt  income 
includes  proceeds  of  life  insurance 
contracts  that  are  payable  by  reason  of 
an  individual's  death  and  that  are 
excludable  from  gross  income  under 
section  101,  and  interest  on  state  and 
local  bonds  that  is  excludable  from 
gross  income  under  section  103. 

However,  income  that  is  excludible 
from  gross  income  pursuant  to  a 
provision  of  the  Code  that  might  have 
the  effect  of  deferring  income  to  the  S 
corporation  or  its  shareholders  is  not 
tax-exempt  income.  For  example, 
income  from  improvements  by  a  lessee 
on  a  lessor's  property  that  is  excludible 
from  gross  income  under  section  109  is 
not  tax-exempt  income  because,  for 
example,  the  lessor  would  recognize  the 
value  of  the  improvements  as  income 
when  the  property  is  sold  by  the  lessor. 
Similarly,  income  from  the  discharge  of 
indebtedness  that  is  excludible  from 
gross  income  under  section  108  does  not 
constitute  tax-exempt  income  because 
the  attribute  reduction  provisions  of 
section  108(b)  have  the  effect  of 
deferring  the  recognition  of  such  income 
in  some  circumstances  while 
permanently  excluding  it,  in  whole  or  in 
part,  in  other  circumstances. 

Treasury  and  the  IRS  believe  that 
Congress  intended  that  section  108 
would  allow  taxpayers  to  avoid  the 
immediate  adverse  tax  consequences 
that  could  otherwise  result  from  the 
inclusion  of  income  from  discharge  of 
indebtedness.  The  deferral  of  income 
excluded  under  section  108(a)(1)  by 
reducing  the  basis  of  property  or  other 
tax  attributes  is  one  method  of  achieving 
this  purpose.  For  example,  the 
legislative  history  of  section  108(a)(1)(D) 
provides  that  the  exclusion  from  gross 
income  for  discharge  of  qualified  real 
property  business  indebtedness  income 
simply  defers  income  to  the 
shareholders  of  an  S  corporation  and 
does  not  result  in  an  adjustment  to  the 
basis  of  the  stock  of  the  corporation.  See 
H.R.  Rep.  No.  Ill,  103d  Cong.,  1st  Sess. 
625  (1993);  H.R.  Conf.  Rep.  No.  213, 
103d  Cong.,  1st  Sess.  555  (1993). 

Other  specific  rules  apply  to  the 
discharge  of  indebtedness  of  an  S 
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corporation.  See  section  108(d)(7).  The 
legislative  history  of  section 
108(d)(7)(A)  provides  that  in  order  to 
treat  all  shareholders  in  the  same 
manner,  the  exclusion  of  income  arising 
from  discharge  of  indebtedness  and  the 
corresponding  reductions  in  tax 
attributes  (including  losses  that  are  not 
allowed  by  reason  of  any  shareholder's 
basis  limitation)  are  made  at  the 
corporate  level.  See  H.R.  Rep.  No.  432. 
98th  Cong..  2d  Sess.,  pt.  2.  1640-41 
(1984).  Furthermore,  the  legislative 
history  of  section  108  indicates  that  any 
cancellation  of  indebtedness  income 
remaining  after  the  reduction  of  the  S 
corporation's  tax  attributes  does  not 
result  in  income  or  have  other  tax 
consequences.  See  S.  Rep.  No.  1035, 
96th  Cong.,  2d  Sess.  2  (1980).  Thus,  the 
absence  of  a  stock  basis  increase  for 
income  of  an  S  corporation  excluded 
under  section  108(a)  is  consistent  with 
the  legislative  history  of  section  108 
(and  its  purpose  to  avoid  the  immediate 
adverse  tax  consequences  that  could 
otherwise  result  from  the  inclusion  of 
income  from  discharge  of  indebtedness) 
and  the  specific  rules  that  apply  to  the 
discharge  of  indebtedness  income  of  S 
corporations. 

Finally,  even  though  a  partner  is 
entitled  to  an  increase  in  the  basis  of  the 
partner's  interest  for  income  from 
discharge  of  indebtedness  of  a 
pairtnership  that  is  excluded  under 
section  108(a),  a  shareholder  of  an  S 
corporation  is  not  entitled  to  an  increase 
in  stock  basis  under  similar 
circumstances.  This  difference  is 
appropriate  because  the  principal 
provisions  of  section  108  are  applied  at 
the  corporate  level  in  the  case  of  an  S 
corporation  but  at  the  partner  level  in 
the  case  of  a  partnership.  See  section 
108(d)(6).  A  basis  increase  in  the 
partner's  interest  in  the  partnership  is 
necessary  in  order  to  apply  these 
provisions  at  the  partner  level  because, 
for  example,  the  income  may  properly 
be  excluded  by  some  partners  and 
included  by  others,  and  in  order  to 
offset  the  basis  reduction  that  will  occur 
under  section  752(b)  as  the  result  of  the 
deemed  distribution  arising  out  of  the 
decrease  in  the  partner's  share  of 
partnership  liabilities.  These 
considerations  are  not  present  in  the 
case  of  an  S  corporation. 

Accordingly,  Treasury  and  the  IRS 
believe  that  income  excluded  by  an  S 
corporation  pursuant  to  section  108  is 
not  tax-exempt  income  for  purposes  of 
section  1366  whether  or  not  the 
application  of  section  108  in  a  particular 
circumstance  results  in  the  permanent 
exclusion,  in  whole  or  in  part,  of 
income.  See  also  Nelson  v. 
Commissioner,  110  T.C.  114  (1998). 


Pass  Through  of  Character  and  Gross 
Income 

Consistent  with  the  adoption  of 
parallel  operational  rules  between 
sections  702  and  1366,  the  items  of  an 
S  corporation  are  generally 
characterized  in  the  same  manner  that 
partnership  items  are  characterized.  The 
partnership  rules  provide  that  the 
character  of  a  partnership  item  reported 
by  a  partner  is  generally  determined  at 
the  entity  level  under  a  conduit  rule. 
The  proposed  regulations  provide  a 
similar  conduit  rule  under  which  the 
character  of  a  corporate  item  that  is 
passed  through  to  and  reported  bv  a 
shareholder  is  generally  determined  at 
the  corporate  level.  However, 
exceptions  to  the  general  rule  apply  for 
contributions  of  either  noncapital  gain 
property  or  capital  loss  property  if  an  S 
corporation  is  formed  or  availed  of  by 
any  shareholder  or  shareholders  for  a 
principal  purpose  of  selling  or 
exchanging  the  property  to  alter  the 
character  of  the  gain  or  loss.  The 
character  of  the  gain  or  loss  will  be  the 
same  as  it  would  have  been  if  the 
property  were  in  the  hands  of  the 
shareholder  or  shareholders  at  the  time 
of  the  sale  or  exchange. 

Section  1366(c),  Uke  section  702(c), 
provides  for  the  pass  through  of  gross 
income  to  a  shareholder  for  federal 
income  tax  purposes.  Thus,  where  it  is 
necessary  to  determine  the  amount  or 
character  of  the  gross  income  of  a 
shareholder,  the  shareholder's  gross 
income  includes  the  shareholder's  pro 
rata  share  of  the  gross  income  of  the  S 
corporation.  This  amount  is  the  amount 
of  gross  income  of  the  corporation  used 
to  derive  the  shareholder's  pro  rata 
share  of  S  corporation  taxable  income  or 
loss.  See  Rev.  Rul.  87-121  (1987-2  C.B. 
217). 

Limitation  on  Losses  and  Deductions 

hi  general,  section  1366(d)(1)  and  the 
proposed  regulations  provide  that  the 
amount  of  losses  and  deductions  taken 
into  account  by  a  shareholder  for  any 
taxable  year  may  not  exceed  the  sum  of 
the  shareholder's  adjusted  bases  in  the 
stock  of  the  S  corporation  and  in  any 
indebtedness  of  the  S  corporation  to  the 
shareholder.  Moreover,  any  loss  or 
deduction  for  the  taxable  year  not  taken 
into  account  by  a  shareholder  by  reason 
of  the  basis  limitation  rule  is  treated 
under  section  1366(d)(2)  and  the 
proposed  regulations  as  incurred  by  the 
corporation  with  respect  to  that 
shareholder  in  the  corporation's  first 
succeeding  taxable  year,  and  subsequent 
taxable  years.  For  purposes  of  the  basis 
limitation  rule  in  section  1366(d).  the 
basis  of  stock  acquired  by  gift  is  the 


basis  of  the  stock  for  determining  loss 
under  section  1015.  The  basis  rules 
under  section  1015  operate  to  minimize 
the  loss  recognized  by  a  donee  upon  the 
sale  or  exchange  of  the  loss  stock 
acquired  by  gift.  Therefore,  the  basis 
limitation  rule  limits  a  donee 
shareholder's  pass-through  items  of  loss 
or  deduction  to  the  basis  used  for 
determining  loss  upon  the  sale  or 
exchange  of  the  stock  acquired  by  gift. 

The  proposed  regulations  provide  that 
if  a  shareholder's  aggregate  pro  rata 
share  of  the  items  of  loss  and  deduction 
exceeds  the  sum  of  the  shareholder's 
adjusted  bases  in  stock  and  debt,  the 
limitation  on  losses  and  deductions 
must  be  allocated  among  the 
shareholder's  pro  rata  share  of  each  loss 
or  deduction.  This  allocation  is 
determined  by  taking  the  proportion 
that  each  loss  or  deduction  bears  to  the 
total  of  all  losses  and  deductions, 
including  those  previously  disallowed. 

Also  under  the  proposed  regulations. 
a  shareholder's  disallowed  losses  and 
deductions  are  personal  to  that 
shareholder  and  cannot  be  transferred 
Moreover,  if  a  shareholder  transfers  all 
of  the  shareholder's  stock  in  an  5 
corporation,  any  disallowed  loss  or 
deduction  is  permanently  disallowed. 

The  proposed  regulations  provide 
special  rules  for  a  shareholder  to  carry 
over  disallowed  losses  and  deductions 
to  any  post-termination  transition 
period.  Those  special  rules  generally 
follow  the  Umitation  rules  provided  in 
the  proposed  regulations  for  years  in 
which  the  S  corporation  election  is  in 
effect,  except  that  the  amount  of  losses 
and  deductions  that  may  be  taken  into 
account  is  limited  to  the  adjusted  basis 
of  the  shareholder's  stock  (rather  than 
stock  and  debt)  in  the  corporation 
determined  at  the  close  of  the  post- 
termination  transition  period.  See 
section  1366(d)(3)(B). 

Finally,  the  proposed  regulations 
provide  rules  regarding  the  carryover  of 
disallowed  losses  and  deductions  in  the 
event  of  certain  corporate 
reorganizations.  If  a  corporation 
acquires,  in  a  transaction  to  which 
section  381(a)  apphes.  the  assets  of 
another  S  corporation  for  which 
disallowed  losses  and  deductions  would 
carry  over  with  respect  to  a  shareholder 
under  section  1366(d)(2),  except  for  the 
reorganization,  the  losses  and 
deductions  will  be  available  to  that 
shareholder.  Where  the  acquiring 
corporation  is  an  S  corporation,  the 
losses  and  deductions  will  be  treated  as 
incurred  by  the  acquiring  S  corporation 
with  respect  to  that  sha.'-eholder.  Where 
the  acquiring  corporation  is  a  C 
corporation,  the  proposed  regulations 
provide  special  rules  for  a  shareholder 
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to  carry  over  disallowed  losses  and 
deductions  to  any  post-termination 
transition  period  under  section  1377  if 
the  shareholder  is  a  shareholder  of  the 
C  corporation  after  the  transaction. 

In  tne  case  of  an  S  corporation  that 
transfers  a  part  of  its  assets  constituting 
an  active  trade  or  business  to  another 
corporation  in  a  transaction  to  which 
section  368(a)(1)(D)  applies,  and 
immediatelv  thereafter  the  stock  and 
securities  of  the  controlled  corporation 
are  distributed  in  a  distribution  or 
exchange  to  which  section  355  (or  so 
much  of  section  356  as  relates  to  section 
355)  applies,  any  disallowed  loss  or 
deduction  with  respect  to  a  shareholder 
of  the  distributing  corporation 
immediately  before  the  transaction  is 
allocated  between  the  distributing 
corporation  and  the  controlled 
corporation  with  respect  to  the 
shareholder.  This  allocation  is  made  in 
proportion  to  the  fair  market  value  of 
the  shareholder's  stock  of  the 
distributing  corporation  and  the 
shareholder's  stock  of  the  controlled 
corporation,  determined  immediately 
after  the  transaction. 

Treatment  of  Family  Group 

In  general,  the  proposed  regulations 
provide  for  the  reallocation  of  items  of 
the  corporation  among  family  members 
under  certain  conditions.  Section 
1366(e)  requires  a  determination  of 
whether  an  individual  family  member 
who  renders  services  for  or  provides 
capital  to  the  S  corporation  has  received 
reasonable  compensation.  The  proposed 
regulations  provide  that  in  determining 
a  reasonable  allowance  for  services 
rendered  for.  or  capital  furnished  to,  the 
S  corporation,  all  the  facts  and 
circumstances  are  considered,  including 
the  amount  that  ordinarily  would  be 
paid  in  order  to  obtain  comparable 
services  or  capital  from  a  person  who  is 
neither  a  member  of  that  family  nor  a 
shareholder  in  the  corporation. 

For  purposes  of  section  1366(e). 
similar  rules  apply  to  services  rendered, 
or  capital  furnished,  to  an  S  corporation 
by  a  pass-through  entity  in  which  a 
member  of  a  shareholder's  familv  holds 
an  interest.  The  proposed  regulations 
provide  that  if  the  pass-through  entity 
does  not  receive  reasonable 
compensation  for  the  services  rendered 
or  capital  furnished,  the  Commissioner 
may  prescribe  adjustments  to  the  pass- 
through  entity  and  the  corporation  as 
necessary  to  reflect  the  value  of  the 
services  rendered  or  capital  furnished. 

Special  Rules 

Section  1366(f)  and  the  proposed 
regulations  provide  special  rules 
limiting  the  pass  through  of  certain 


items  of  an  S  corporation  to  its 
shareholders.  Section  1366(f)(1)  and  the 
proposed  regulations  provide  that  the 
pass-through  rules  under  section 
1366(a)  are  inapplicable  withTespect  to 
any  credit  allowable  under  section  34 
(relating  to  certain  uses  of  gasoline  and 
special  fuels).  In  addition,  section 
1366(f)  (2)  and  (3)  and  the  proposed 
regulations  provide  for  a  reduction  in 
the  pass  through  of  items  for  tax 
imposed  on  an  S  corporation  under 
section  1374  or  section  1375. 

Adjustments  to  Basis  of  Stock 

Section  1367(a)  and  §  1.1367-1 
prescribe  adjustments  required  by 
subchapter  S  to  the  basis  of  a 
shareholder's  stock  in  an  S  corporation 
and  the  manner  in  which  those 
adjustments  are  made.  Section  1.1367- 
1  requires  a  shareholder  in  an  S 
corporation  to  adjust  the  basis  of  the 
shareholder's  stock  for  items  of  income 
and  loss  for  any  taxable  year  before 
adjusting  the  basis  for  distributions. 

Section  1309  of  the  1996  Act 
amended  section  1368  to  require  that  in 
the  case  of  any  distribution  made  during 
any  taxable  year,  the  adjusted  basis  of 
the  stock  is  determined  with  regard  to 
the  adjustments  provided  in  section 
1367(a)(1)  for  the  taxable  year.  Thus,  the 
adjustments  for  distributions  made  by 
the  S  corporation  during  the  taxable 
year  are  taken  into  account  before 
applying  the  loss  limitation  for  the  year. 

The  proposed  regulations  amend 
§  1.1367-1  to  provide  that  for  taxable 
years  of  the  corporation  beginning  on  or 
after  August  18.  1998,  adjustments  to 
the  basis  of  a  share  of  stock  are  made  in 
the  following  order:  (1)  Increases  for 
income  items  and  the  excess  of 
deductions  for  depletion  over  the  basis 
of  the  property  subject  to  depletion;  (2) 
decreases  for  distributions;  (3)  decreases 
for  noncapital,  nondeductible  expenses, 
and  certain  oil  and  gas  depletion 
deductions;  and  (4)  decreases  for  items 
of  loss  or  deduction. 

Adjustments  Required  Before 
Determining  Tax  Effect  of  Distribution 

Section  1368  provides  niles  for 
determining  the  source  of  a  distribution 
made  by  an  S  corporation  with  respect 
to  its  stock  and  the  tax  effect  of  the 
distribution  on  the  shareholders.  Under 
§  1.1368-1.  the  determination  whether  a 
distribution  is  made  out  of  the 
accumulated  adjustments  account 
(AAA)  or  earnings  and  profits  is  made 
only  after  the  AAA  has  been  adjusted  to 
reflect-  (1)  Increases  for  income  items 
(other  than  income  that  is  exempt  from 
tax)  and  the  excess  of  the  deductions  for 
depletion  over  the  basis  of  the  property 
subject  to  depletion;  (2)  decreases  for 


noncapital,  nondeductible  expenses 
(other  than  federal  taxes  attributable  to 
any  taxable  year  in  which  the 
corporation  was  a  C  corporation  and 
expenses  related  to  income  that  is 
exempt  from  tax);  (3)  decreases  for 
certain  oil  and  gas  depletion 
deductions;  (4)  decreases  for  items  of 
loss  or  deduction;  and  (5)  the  effect  of 
certain  redemptions. 

Consistent  with  the  proposed 
amendments  to  §  1.1367-1,  the 
proposed  regulations  amend  §  1.1368-2 
to  provide  that  for  taxable  years  of  the 
corporation  beginning  on  or  after 
August  18,  1998.  the  adjustments  to  the 
AAA  are  made  in  the  same  order  as  the 
adjustments  to  the  basis  of  a  share  of 
stock  under  §  1.1367-1  of  the  proposed 
regulations.  For  purposes  of 
determining  the  amount  of  any 
distribution  made  from  the  AAA, 
decreases  to  the  AAA  to  reflect 
distributions  are  made  without  taking 
into  account  any  net  negative 
adjustments  as  defined  in  section 
1368(e)(l)(C)(ii). 

Section  1311(a)  of  the  1996  Act 
generally  eliminated  the  S  corporation 
earnings  and  profits  of  a  corporation 
accumulated  in  those  taxable  years 
beginning  before  January  1.  1983.  for 
which  the  corporation  was  an  electing 
small  business  corporation  under  the 
provisions  of  subchapter  S  of  the  Code 
as  then  in  effect,  if  the  corporation  was 
also  an  S  corporation  for  its  first  taxable 
year  beginning  after  December  31,  1996. 
Several  provisions  of  the  existing  final 
regulations  under  subchapter  S.  which 
were  adopted  before  the  1996  Act 
amendments,  refer  separately  to  S 
corporation  earnings  and  profits  and  C 
corporation  earnings  and  profits.  See. 
e.g..  §  1.1368-l(f)(2)(iii).  Treasury  and 
the  IRS  specifically  request  comments 
on  the  extent,  if  any,  to  which  these 
regulations  should  be  amended  in  view 
of  the  general  elimination  of  S 
corporation  earnings  and  profits. 
Treasury  and  the  IRS  also  request 
comments  on  whether  section  1311(a)  of 
the  1996  Act  applies  to  qualified 
casualty  insurance  electing  small 
business  corporations  and  qualified  oil 
corporations,  within  the  meaning  of 
section  6(c)  of  the  1982  Act. 

Proposed  Effective  Date 

The  regulations  under  section  1366 
and  the  amendments  to  the  regulations 
under  sections  1367  and  1368  are 
proposed  to  be  effective  for  taxable 
years  of  the  corporation  beginning  on  or 
after  August  18.  1998. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 


Federal  Register/Vol.  63.  No.  159 /Tuesday,  August  18.  1998 /Proposed  Rules 


44185 


significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553[b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations.  It  is  hereby  certified  that  the 
collection  of  information  in  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  upon  the  fact  that 
these  regulations  do  not  impose  a 
collection  of  information  that  is  not 
already  required  by  the  underlying 
statute  or  the  current  regulations  and 
reflected  in  the  appropriate  forms. 
Therefore,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  this 
notice  of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (a  signed  original  and  eight  (8) 
copies)  to  the  IRS.  All  comments  will  be 
made  available  for  public  inspection 
and  copying. 

A  public  hearing  has  been  scheduled 
for  Tuesday,  December  15,  1998,  at  10 
a.m.  in  room  2615,  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW.,  Washington,  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  (a  signed  original  and 
eight  (8)  copies)  by  November  16, 1998. 
The  outline  of  topics  to  be  discussed  at 
the  hearing  must  be  received  by 
Tuesday,  November  24,  1998. 

A  period  of  10  minutes  will  be 
allotted  for  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information.  The  principal 
authors  of  these  proposed  regulations 
are  Deane  M.  Burke,  Terri  A.  Belanger, 
and  Brenda  Stewart  of  the  Office  of 
Chief  Counsel  (Passthroughs  and 
Special  Industries),  Internal  Revenue 


Service.  However,  other  personnel  from 
the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  eimended  as  follows: 

PART  1— INCOME  TAX 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part: 

Authority:  26  U.S.C.  7805  *  *  * 

§§1.1 366-1  and  1 . 1 366-2     [Removed] 

Par.  2.  Sections  1.1366-1  and  1.1366- 
2  are  removed. 

Par.  3.  Sections  1.1366-0  through 
1.1366-5  are  added  to  read  as  follows: 

§1.1 366-0    Table  of  contents. 

The  following  table  of  contents  is 
provided  to  facilitate  the  use  of 
§§  1.1366-1  through  1.1366-5: 

§  J .  1366-J     Shareholder's  share  of  items  of 
an  S  corporation. 

(a)  Determination  of  shareholders  tax 

liability. 
(1)  In  general. 
(21  Separately  stated  items  of  income,  loss. 

deduction,  or  credit. 

(3)  Nonseparately  computed  income  or 
loss. 

(4)  Separate  activities  requirement. 

(5)  Aggregation  of  deductions  or  exclusions 
for  purposes  of  limitations. 

(b)  Character  of  items  constituting  pro  rata 

share. 

(1)  In  general. 

(2)  Exception  for  contribution  of  noncapital 
gain  property. 

(3)  Exception  for  contribution  of  capital 
loss  property. 

(c)  Gross  income  of  a  shareholder. 

(1)  In  general. 

(2)  Gross  income  for  substantial  omission 
of  items. 

(d)  Shareholders  holding  stock  subject  to 

community  property  laws. 

(e)  Net  operating  loss  deduction  of 

shareholder  of  S  corporation. 

(f)  Cross-reference. 

§  1.1366-2    Limitations  on  deduction  of 
pass-through  items  of  an  S  corporation  to  its 
shareholders. 

(a)  In  general. 

(1)  Limitation  on  losses  and  deductions. 

(2)  Carryover  of  disallowance. 

(3)  Basis  limitation  amount, 
(i)  Stock  portion. 

(ii)  Indebtedness  portion. 

(4)  Limitation  on  losses  and  deductions 
allocated  to  each  item. 

(5)  Nontransferability  of  losses  and 
deductions. 


(6)  Basis  of  stock  acquired  by  gift 

(b)  Special  rules  for  carryover  of  disallowed 

losses  and  deductions  to  post- 
termination  transition  penod  described 
in  section  1377(b). 

(1)  In  general. 

(2)  Limitation  on  losses  and  deductions. 

(3)  Limitation  on  losses  and  deductions 
allocated  to  each  item. 

(4)  Adjustment  to  the  basis  of  stock. 

(c)  Carryover  of  disallowed  losses  and 

deductions  in  the  case  of  liquidations, 
reorganizations,  and  divisions. 

(1)  Liquidations  and  reorganizations. 

(2)  Corporate  separations  to  which  section 
368(a)(1)(D)  applies. 

§  1  1366-3     Treatment  of  family  groups 

(a)  In  general 

(b)  Examples. 

§  1.1366—4     Special  rules  limiting  the  pass 
through  of  certain  items  of  an  S  corporation 
to  its  shareholders 

(a)  Pass  through  inapplicable  to  section  34 

credit. 

(b)  Reduction  in  pass  through  for  tax 

imposed  on  built-in  gains. 

(c)  Reduction  in  pass  through  for  tax  imposed 

on  excess  net  passive  income. 

§11 366-5    Effective  date. 

§  1.1366-1     Shareholder's  share  of  items  of 
an  S  corporation. 

(a)  Determination  of  shareholder's  tax 
liability — (1)  In  general.  An  S 
corporation  must  report,  and  a 
shareholder  is  required  to  take  into 
account  in  the  shareholder's  return,  the 
shareholders  pro  rata  share,  whether  or 
not  distributed,  of  the  S  corporation's 
items  of  income,  loss,  deduction,  or 
credit  described  in  paragraphs  (a)(2),  (3). 
and  (4)  of  this  section.  A  shareholder's 
pro  rata  share  is  determined  in 
accordance  with  the  provisions  of 
section  1377(a)  and  the  regulations 
thereunder.  The  shareholder  takes  these 
items  into  account  in  determining  the 
shareholder's  taxable  income  and  tax 
liability  for  the  shareholder's  taxable 
year  with  or  within  which  the  taxable 
year  of  the  corporation  ends.  If  the 
shareholder  dies  (or  if  the  shareholder  is 
an  estate  or  trust  and  the  estate  or  trust 
terminates)  before  the  end  of  the  taxable 
year  of  the  corporation,  the 
shareholder's  pro  rata  share  of  these 
items  is  taken  into  account  on  the 
shareholder's  final  return.  For  the 
limitation  on  allowance  of  a 
shareholder's  pro  rata  share  of  S 
corporation  losses  or  deductions,  see 
section  1366(d)  and  §  1.1366-2. 

(2)  Separately  stated  items  of  income. 
loss,  deduction,  or  credit.  Each 
shareholder  must  take  into  account 
separately  the  shareholder's  pro  rata 
share  of  any  item  of  income  (including 
tax-exempt  income),  lo.ss.  deduction,  or 
credit  of  the  S  corporation  that  if 
separately  taken  into  account  by  any 
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shareholder  could  affect  the 
shareholder's  tax  liability  for  that 
taxable  year  differently  than  if  the 
shareholder  did  not  take  the  item  into 
account  separately.  The  separately 
stated  items  of  the  S  corporation 
include,  but  are  not  limited  to,  the 
following  items — 

(i)  The  corporation's  combined  net 
amount  of  gains  and  losses  from  sales  or 
exchanges  of  capital  assets  grouped  by 
applicable  holding  periods,  by 
applicable  rate  of  tax  under  section  1(h). 
and  by  any  other  classification  that  may 
be  relevant  in  determining  the 
shareholder's  tax  liability; 

(ii)  The  corporation's  combined  net 
amount  of  gains  and  losses  from  sales  or 
exchanges  of  property  described  in 
section  1231  (relating  to  property  used 
in  the  trade  or  business  and  involuntary 
conversions),  grouped  by  applicable 
holding  periods,  by  applicable  rate  of 
tax  under  section  l(hi.  and  by  any  other 
classification  that  may  be  relevant  in 
determining  the  shareholder's  tax 
liability; 

(iii)  Charitable  contributions,  grouped 
by  the  percentage  limitations  of  section 
170(b).  paid  by  the  corporation  within 
the  taxable  year  of  the  corporation; 

(iv)  The  taxes  describea  in  section  901 
that  have  been  paid  (or  accrued)  by  the 
corporation  to  foreign  countries  or  to 
possessions  of  the  United  States; 

(v)  Each  of  the  corporation's  separate 
items  involved  in  the  determination  of 
credits  against  tax  allowable  under  part 
IV  of  subchapter  A  (section  21  and 
following)  of  the  Internal  Revenue  Code, 
except  for  any  credit  allowed  under 
section  34  (relating  to  certain  uses  of 
gasoline  and  special  fuels); 

(vi)  Each  of  the  corporation's  separate 
items  of  gains  and  losses  from  wagering 
transactions  (section  165(d));  soil  and 
water  conservation  expenditures 
(section  17.5);  deduction  under  an 
election  to  expense  certain  depreciable 
business  expenses  (section  179); 
medical,  dental,  etc..  expenses  (section 
213);  the  additional  itemized  deductions 
for  individuals  provided  in  part  VII  of 
subchapter  B  (section  212  and 
following)  of  the  Internal  Revenue  Code; 
and  any  other  itemized  deductions  for 
which  the  limitations  on  itemized 
deductions  under  sections  67  or  68 
applies; 

(vii)  Any  of  the  corporation's  items  of 
portfolio  income  or  loss,  and  expenses 
related  thereto,  as  defined  under  section 
469; 

(viii)  The  corporation's  tax-exempt 
income.  For  purposes  of  subchapter  S, 
tax-exempt  income  is  income  that  is 
permanently  excludible  from  gross 
income  in  all  circumstances  in  which 
the  applicable  provision  of  the  Internal 
Revenue  Code  applies.  For  example. 


income  that  is  excludible  from  gross 
income  under  section  101  (certain  death 
benefits)  or  section  103  (interest  on  state 
and  local  bonds)  is  tax-exempt  income, 
while  income  that  is  excludible  from 
gross  income  under  section  108  (income 
from  discharge  of  indebtedness)  or 
section  109  (improvements  by  lessee  on 
lessor's  property)  is  not  tax-e.xempt 
income; 

(ix)  The  corporation's  adjustments 
described  in  sections  56  and  58,  and 
items  of  tax  preference  described  in 
section  57;  and 

(x)  Any  item  identified  in  guidance 
(including  forms  and  instructions) 
issued  by  the  Commissioner  as  an  item 
required  to  be  separately  stated  under 
this  paragraph  (a)(2). 

(3)  Nonseparately  computed  income 
or  loss.  Each  shareholder  must  take  into 
account  separately  the  shareholder's  pro 
rata  share  of  the  nonseparately 
computed  income  or  loss  of  the  S 
corporation.  For  this  purpose, 
nonseparately  computed  income  or  loss 
means  the  corporation's  gross  income 
less  the  deductions  allowed  to  the 
corporation  under  chapter  1  of  the 
Internal  Revenue  Code,  determined  by 
excluding  any  item  requiring  separate 
computation  under  paragraph  (a)(2)  of 
this  section. 

(4)  Separate  activities  requirement. 
An  S  corporation  must  report,  and  each 
shareholder  must  take  into  account  in 
the  shareholder's  return,  the 
shareholder's  pro  rata  share  of  an  S 
corporation's  items  of  income,  loss, 
deduction,  or  credit  described  in 
paragraphs  (a)(2)  and  (3)  of  this  section 
for  each  of  the  corporation's  activities  as 
defined  in  section  469  and  the 
regulations  thereunder. 

(5)  Aggregation  of  deductions  or 
exclusions  for  purposes  of  limitations — 
(i)  In  general.  A  shareholder  aggregates 
the  shareholder's  separate  deductions  or 
exclusions  with  the  shareholder's  pro 
rata  share  of  the  S  corporation's 
separately  stated  deductions  or 
exclusions  in  determining  the  amount  of 
any  deduction  or  exclusion  allowable  to 
the  shareholder  under  subtitle  A  of  the 
Internal  Revenue  Code  as  to  which  a 
limitation  is  imposed. 

(ii)  Example.  The  provisions  of 
paragraph  (a)(5)(i)  of  this  section  are 
illustrated  by  the  following  example: 

Example.  In  1999,  Corporation  M.  an  S 
corporation,  purchases  and  places  in  service 
section  179  property  costing  SIO.OOO. 
Corporation  M  elects  to  expense  the  entire 
cost  of  the  property.  Shareholder  A  owns  50 
percent  of  the  stock  of  Corporation  M. 
Shareholder  A's  pro  rata  share  of  this  item 
after  Corporation  M  applies  the  section 
179(b)  limitations  is  S5.000.  Because  the 
aggregate  amount  of  Shareholder  A's  pro  rata 
share  and  separately  acquired  section  179 
expense  may  not  exceed  SI 9.000  (the 


aggregate  maximum  cost  that  may  be  taken 
into  account  under  section  179(a)  for  the 
applicable  taxable  year).  Shareholder  A  may 
elect  to  expense  up  to  S14.000  of  separately 
acquired  section  179  property  that  is 
purchased  and  placed  in  service  in  1999. 
subject  to  the  I  imitations  of  section  179(b). 

(b)  Character  of  items  constituting  pro 
rata  share — (1)  In  general.  Except  as 
provided  in  paragraph  (b)(2)  or  (3)  of 
this  section,  the  character  of  any  item  of 
income,  loss,  deduction,  or  credit 
described  in  section  1366(a)(1)(A)  or  (B) 
and  paragraph  (a)  of  this  section  is 
determined  for  the  S  corporation  and 
retains  that  character  in  the  hands  of  the 
shareholder.  For  example,  if  an  S 
corporation  has  capital  gain  on  the  sale 
or  exchange  of  a  capital  asset,  a 
shareholder's  pro  rata  share  of  that  gain 
will  also  be  characterized  as  a  capital 
gain  regardless  of  whether  the 
shareholder  is  otherwise  a  dealer  in  that 
type  of  property.  Similarly,  if  an  S 
corporation  engages  in  an  activity  that  is 
not  for  profit  (section  183),  a 
shareholder's  pro  rata  share  of  the  S 
corporation's  deductions  will  be 
characterized  as  not  for  profit.  Also,  if 
an  S  corporation  makes  a  charitable 
contribution  to  an  organization 
qualifying  under  section  170(b)(1)(A),  a 
shareholder's  pro  rata  share  of  the  S 
corporation's  charitable  contribution 
will  be  characterized  as  made  to  an 
organization  qualifying  under  section 
170(b)(1)(A). 

(2)  Exception  for  contribution  of 
noncapital  gain  property.  If  an  S 
corporation  is  formed  or  availed  of  by 
any  shareholder  or  group  of 
shareholders  for  a  principal  purpose  of 
selling  or  exchanging  contributed 
property  that  in  the  hands  of  the 
shareholder  or  shareholders  would  not 
have  produced  capital  gain  if  sold  or 
exchanged  by  the  shareholder  or 
shareholders,  then  the  gain  on  the  sale 
or  exchange  of  the  property  recognized 
by  the  corporation  is  not  treated  as  a 
capital  gain. 

(3)  Exception  for  contribution  of 
capital  loss  property.  If  an  S  corporation 
is  formed  or  availed  of  by  any 
shareholder  or  group  of  shareholders  for 
a  principal  purpose  of  selling  or 
exchanging  contributed  property  that  in 
the  hands  of  the  shareholder  or 
shareholders  would  have  produced 
capital  loss  if  sold  or  exchanged  by  the 
shareholder  or  shareholders,  then  the 
loss  on  the  sale  or  exchange  of  the 
property  recognized  by  the  corporation 
is  treated  as  a  capital  loss  to  the  extent 
that,  immediately  before  the 
contribution,  the  adjusted  basis  of  the 
property  in  the  hands  of  the  shareholder 
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or  shareholders  exceeded  the  fair  market 
value  of  the  property. 

(c)  Gross  income  of  a  shareholder — (1) 
In  general.  Where  it  is  necessary  to 
determine  the  amount  or  character  of 
the  gross  income  of  a  shareholder,  the 
shareholder's  gross  income  includes  the 
shareholder's  pro  rata  share  of  the  gross 
income  of  the  S  corporation.  The 
shareholder's  pro  rata  share  of  the  gross 
income  of  the  S  corporation  is  the 
amount  of  gross  income  of  the 
corporation  used  in  deriving  the 
shareholder's  pro  rata  share  of  S 
corporation  taxable  income  or  loss 
(including  items  described  in  section 
1366(a)(1)  (A)  or  (B)  and  paragraph  (a) 
of  this  section).  For  example,  a 
shareholder  is  required  to  include  the 
shareholder's  pro  rata  share  of  S 
corporation  gross  income  in  computing 
the  shareholder's  gross  income  for  the 
purposes  of  determining  the  necessity  of 
filing  a  return  (section  6012(a))  and  the 
shareholder's  gross  income  derived  from 
farming  (sections  175  and  6654(i)). 

(2)  Gross  income  for  substantia] 
omission  of  items — (i)  In  general.  For 
purposes  of  determining  the 
applicability  of  the  6-year  period  of 
limitation  on  assessment  and  collection 
provided  in  section  6501(e)  (relating  to 
omission  of  more  than  25  percent  of 
gross  income),  a  shareholder's  gross 
income  includes  the  shareholder's  pro 
rata  share  of  S  corporation  gross  income 
(as  described  in  section 
6501(e)(l)(A)(i)).  In  this  respect,  the 
amount  of  S  corporation  gross  income 
used  in  deriving  the  shareholder's  pro 
rata  share  of  any  item  of  S  corporation 
income,  loss,  deduction,  or  credit  (as 
included  or  disclosed  in  the 
shareholder's  return)  is  considered  as  an 
amount  of  gross  income  stated  in  the 
shareholder's  return  for  purposes  of 
section  6501(e). 

(ii)  Example.  The  following  example 
illustrates  the  provisions  of  paragraph 
(c)(2)(i)  of  this  section: 

Example.  Shareholder  A,  an  individual, 
owns  25  percent  of  the  stock  of  Corporation 
N,  an  S  corporation  that  has  $10,000  gross 
income  and  $2,000  taxable  income.  A  reports 
only  $300  as  A's  pro  rata  share  of  N's  taxable 
income.  A  should  have  reported  $500  as  A's 
pro  rata  share  of  taxable  income,  derived 
from  $2,500  of  N's  gross  income.  Because  A's 
return  included  only  $300  without  a 
disclosure  meeting  the  requirements  of 
section  6501(e)(l)(A)(ii)  describing  the 
difference  of  $200,  A  is  regarded  as  having 
reported  on  the  return  only  $1,500  ($300/ 
$500  of  $2,500)  as  gross  income  from  N. 

(d)  Shareholders  holding  stock  subject 
to  community  property  laws.  If  a 
shareholder  holds  S  corporation  stock 
that  is  community  property,  then  the 
shareholder's  pro  rata  share  of  any  item 


or  items  listed  in  paragraphs  (a)(2),  (3), 
and  (4)  of  this  section  with  respect  to 
that  stock  is  reported  by  the  husband 
and  wife  in  accordance  with  community 
property  rules. 

(e)  Net  operating  loss  deduction  of 
shareholder  of  S  corporation.  For 
purposes  of  determining  a  net  operating 
loss  deduction  under  section  172.  a 
shareholder  of  an  S  corporation  must 
take  into  account  the  shareholder's  pro 
rata  share  of  items  of  income,  loss, 
deduction,  or  credit  of  the  corporation. 
See  section  1366(b)  and  paragraph  (b)  of 
this  section  for  rules  on  determining  the 
character  of  the  items.  In  determining 
under  section  172(d)(4)  the  nonbusiness 
deductions  allowable  to  a  shareholder  of 
an  S  corporation  (arising  from  both 
corporation  sources  and  any  other 
sources),  the  shareholder  separately 
takes  into  account  the  shareholder's  pro 
rata  share  of  the  deductions  of  the 
corporation  that  are  not  attributable  to  a 
trade  or  business  and  combines  this 
amount  with  the  shareholder's 
nonbusiness  deductions  from  any  other 
sources.  The  shareholder  also  separately 
takes  into  account  the  shareholder's  pro 
rata  share  of  the  gross  income  of  the 
corporation  not  derived  from  a  trade  or 
business  and  combines  this  amount 
with  the  shareholder's  nonbusiness 
income  from  all  other  sources.  See 
section  172  and  the  regulations 
thereunder. 

(f)  Cross-reference.  For  rules  relating 
to  the  consistent  tax  treatment  of 
subchapter  .'^  items,  see  section  6037(c). 

§  1 .1 366-2     Limitations  on  deduction  of 
pass-through  items  of  an  S  corporation  to 
its  sharehoiders. 

(a)  In  general — (1)  Limitation  on 
losses  and  deductions.  The  aggregate 
amount  of  losses  and  deductions  taken 
info  account  by  a  shareholder  under 
§  1.1366-l(a)(2),  (3),  and  (4)  for  any 
taxable  year  of  an  S  corporation  cannot 
exceed  the  sum  of — 

(i)  The  adjusted  basis  of  the 
shareholder's  stock  in  the  corporation 
(as  determined  under  paragraph  (a)(3)(i) 
of  this  section);  and 

(ii)  The  adjusted  basis  of  any 
indebtedness  of  the  corporation  to  the 
shareholder  (as  determined  under 
paragraph  (a)(3)(ii)  of  this  section). 

(2)  Carryover  of  disallowance.  A 
shareholder's  aggregate  amount  of  losses 
and  deductions  for  a  teixable  year  in 
e.xcess  of  the  sum  of  the  adjusted  basis 
of  the  shareholder's  stock  in  an  S 
corporation  and  of  any  indebtedness  of 
the  S  corporation  to  the  shareholder  is 
not  allowed  for  the  taxable  year. 
However,  any  disallowed  loss  or 
deduction  is  treated  as  incurred  by  the 
corporation  in  the  corporation's  first 


succeeding  taxable  year,  and  subsequent 
taxable  years,  with  respect  to  the 
shareholder  to  the  extent  that  the 
shareholder's  adjusted  basis  of  stock  or 
indebtedness  exceeds  zero.  For  rules  on 
determining  the  adjusted  bases  of  stock 
of  an  S  corporation  and  indebtedness  of 
the  corporation  to  the  shareholder,  see 
paragraphs  (a)(3)  (i)  and  (ii)  of  this 
section. 

(3)  Basis  limitation  amount — (i)  Stock 
portion.  A  shareholder  generally 
determines  the  adjusted  basis  of  stock 
for  purposes  of  paragraphs  (a)(l)(i)  and 
(2)  of  this  section  (limiting  losses  and 
deductions)  by  taking  into  account  only 
increases  in  basis  under  section 
1367(a)(1)  for  the  taxable  year  and 
decreases  in  basis  under  section 
1367(a)(2)(A),  (D)  and  (E)  (relating  to 
distributions,  noncapital,  nondeductible 
expenses,  and  certain  oil  and  gas 
depletion  deductions)  for  the  taxable 
year.  In  so  determining  this  loss 
limitation  amount,  the  shareholder 
disregards  decreases  in  basis  under 
section  1367(a)(2)(B)  and  (C)  (for  losses 
and  deductions,  including  losses  and 
deductions  previously  disallowed)  for 
the  taxable  year.  However,  if  the 
shareholder  has  in  effect  for  the  taxable 
year  an  election  under  §  1.1367-l(f) 
(proposed  to  be  redesignated  as 

§  1.1367-l(g))  to  decrease  basis  by  items 
of  loss  and  deduction  prior  to 
decreasing  basis  by  noncapital, 
nondeductible  expenses  and  certain  oil 
and  gas  depletion  deductions,  the 
shareholder  also  disregards  decreases  in 
basis  under  section  1367(a)(2)(D)  and 
(E).  This  basis  limitation  amount  for 
stock  is  determined  at  the  time 
prescribed  under  §  1.1367-1  (d)(1)  for 
adjustments  to  the  basis  of  stock. 

(ii)  Indebtedness  portion.  A 
shareholder  determines  the 
shareholder's  adjusted  basis  in 
indebtedness  of  the  corporation  for 
purposes  of  paragraphs  (a)(l)(ii)  and  (2) 
of  this  section  (limiting  losses  and 
deductions)  without  regard  to  any 
adjustment  under  section  1367(bj(2)(A) 
for  the  taxable  year.  This  basis 
limitation  amount  for  indebtedness  is 
determined  at  the  time  prescribed  under 
§1.1367-2(d)(l)  for  adjustments  to  the 
basis  of  indebtedness. 

(4)  Limitation  on  losses  and 
deductions  allocated  to  each  item.  If  a 
shareholder's  pro  rata  share  of  the 
aggregate  amount  of  losses  and 
deductions  specified  in  §  1.1 366-1  (a)(2), 
(3).  and  (4)  exceeds  the  sum  of  the 
adjusted  basis  of  the  shareholder's  stock 
in  the  corporation  (detei  mined  in 
accordance  with  paragraph  (a)(3)(i)  of 
this  section)  and  the  adjusted  basis  of 
any  indebtedness  of  the  corporation  to 
the  shareholder  (determined  in 
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accordance  with  paragraph  (a)(3)(ii)  of 
this  section),  then  the  limitation  on 
losses  and  deductions  under  section 
1366(d)(1)  must  be  allocated  among  the 
shareholders  pro  rata  share  of  each  loss 
or  deduction.  The  amount  of  the 
limitation  allocated  to  any  loss  or 
deduction  is  an  amount  that  bears  the 
same  ratio  to  the  amount  of  the 
limitation  as  the  loss  or  deduction  bears 
to  the  total  of  the  losses  and  deductions. 
For  this  purpose,  the  total  of  losses  and 
deductions  for  the  taxable  year  is  the 
sum  of  the  shareholder's  pro  rata  share 
of  losses  and  deductions  for  the  taxable 
year,  and  the  losses  and  deductions 
disallowed  and  carried  forward  from 
prior  years  pursuant  to  section 
13fi6(d)(2). 

(.5)  Nontransferability  of  losses  and 
deductions.  Any  loss  or  deduction 
disallowed  under  paragraph  (aKl)  of 
this  section  is  personal  to  the 
shareholder  and  cannot  in  any  manner 
be  transferred  to  another  person.  If  a 
shareholder  transfers  some  but  not  all  of 
the  shareholder's  stock  in  the 
corporation,  the  amount  of  any 
disallowed  loss  or  dedut;tion  under  this 
section  is  not  reduced  and  the  transferee 
does  not  ac;quire  any  portion  of  the 
disallowed  loss  or  deduction.  If  a 
shareholder  transfers  all  of  the 
shareholder's  stock  in  the  corporation, 
any  disallowed  loss  or  deduction  is 
permanently  disallowed. 

(6)  Basis  of  stock  acquired  by  gift.  For 
purposes  of  section  1366(d)(1)(A)  and 
paragraphs  (a)(l)(i)  and  (2)  of  this 
section,  the  basis  of  stock  in  a 
corporation  acquired  by  gift  is  the  basis 
of  the  stock  that  is  used  for  purposes  of 
determining  loss. 

(b)  Special  rules  for  carryover  of 
disallowed  losses  and  deductions  to 
post-termination  transition  period 
described  in  section  1377(b) — (I)  In 
general.  If.  for  the  last  taxable  year  of  a 
corporation  for  which  it  was  an  S 
corporation,  a  loss  or  deduction  was 
disallowed  to  a  shareholder  by  reason  of 
the  limitation  in  paragraph  (a)  of  this 
section,  the  loss  or  deduction  is  treated 
under  section  1366(d)(3)  as  incurred  by 
that  shareholder  on  the  last  day  of  any 
post-termination  transition  period 
(within  the  meaning  of  section  1377(b)). 

(2)  Limitation  on  losses  and 
deductions.  The  aggregate  amount  of 
losses  and  deductions  taken  into 
account  by  a  shareholder  under 
paragraph  (b)(1)  of  this  section  cannot 
exceed  the  adjusted  basis  of  the 
shareholder's  stock  in  the  corporation 
determined  at  the  close  of  the  last  day 
of  the  post-termination  transition 
period.  For  this  purpose,  the  adjusted 
basis  of  a  shareholder's  stock  in  the 
corporation  is  determined  at  the  close  of 


the  last  day  of  the  post-termination 
transition  period  without  regard  to  any 
reduction  required  under  paragraph 
(b)(4)  of  this  section.  If  a  shareholder 
disposes  of  a  share  of  stock  prior  to  the 
close  of  the  last  day  of  the  post- 
termination  transition  period,  the 
adjusted  basis  of  that  share  is  its  basis 
as  of  tfie  close  of  the  day  of  disposition. 
Any  losses  and  deductions  in  excess  of 
a  shareholder's  adjusted  stock  basis  are 
permanently  disallowed.  For  purposes 
of  section  1366(d)(3)(B)  and  this 
paragraph  (b)(2).  the  basis  of  stock  in  a 
corporation  acquired  by  gift  is  the  basis 
of  the  stock  that  is  used  for  purposes  of 
determining  loss. 

(3)  Limitation  on  losses  and 
deductions  allocated  to  each  item.  If  the 
aggregate  amount  of  losses  and 
deductions  treated  as  incurred  by  the 
shareholder  under  paragraph  (b)(1)  of 
this  section  exceeds  the  adjusted  basis 
of  the  shareholder's  stock  determined 
under  paragraph  (b)(2)  of  this  section, 
the  limitation  on  losses  and  deductions 
under  section  1366(d)(3)(B)  must  be 
allocated  among  each  loss  or  deduction. 
The  amount  of  the  limitation  allocated 
to  each  loss  or  deduction  is  an  amount 
that  bears  the  same  ratio  to  the  amount 
of  the  limitation  as  the  amount  of  each 
loss  or  deduction  bears  to  the  total  of  all 
the  losses  and  deductions. 

(4)  Adjustment  to  the  basis  of  stock. 
The  shareholder's  basis  in  the  stock  of 
the  corporation  is  reduced  by  the 
amount  allowed  as  a  deduction  by 
reason  of  this  paragraph  (b).  For  rules 
regarding  adjustments  to  the  basis  of  a 
shareholder's  stock  in  an  S  corporation, 
see  §1.1367-1. 

(c)  Carryover  of  disallowed  losses  and 
deductions  in  the  case  of  liquidations, 
reorganizations,  and  divisions — (1) 
Liquidations  and  reorganizations.  If  a 
corporation  acquires  the  assets  of  an  S 
corporation  in  a  transaction  to  which 
section  381(a)  applies,  any  loss  or 
deduction  disallowed  under  paragraph 
(a)  of  this  section  with  respect  to  a 
shareholder  of  the  distributor  or 
transferor  S  corporation  is  available  to 
that  shareholder  as  a  shareholder  of  the 
acquiring  corporation.  Thus,  where  the 
acquiring  corporation  is  an  S 
corporation,  a  loss  or  deduction  of  a 
shareholder  of  the  distributor  or 
transferor  S  corporation  disallowed 
prior  to  or  during  the  taxable  year  of  the 
transaction  is  treated  as  incurred  by  the 
acquiring  S  corporation  with  respect  to 
that  shareholder  if  the  shareholder  is  a 
shareholder  of  the  acquiring  S 
corporation  after  the  transaction.  Where 
the  acquiring  corporation  is  a  C 
corporation,  a  post-termination 
transition  period  arises  the  day  after  the 
last  day  that  an  S  corporation  was  in 


existence  and  the  rules  provided  in 
paragraph  (b)  of  this  section  apply  with 
respect  to  any  shareholder  of  the 
acquired  S  corporation  that  is  also  a 
shareholder  of  the  acquiring  C 
corporation  after  the  transaction.  See  the 
special  rules  under  section  1377  for  the 
availability  of  the  post-termination 
transition  period  if  the  acquiring 
corporation  is  a  C  corporation. 

(2)  Corporate  separations  to  which 
section  368(a)(1)(D)  applies.  If  an  S 
corporation  transfers  a  portion  of  its 
assets  constituting  an  active  trade  or 
business  to  another  corporation  in  a 
transaction  to  which  section 
368(a)(1)(D)  applies,  and  immediately 
thereafter  the  stock  and  securities  of  the 
controlled  corporation  are  distributed  in 
a  distribution  or  exchange  to  which 
section  355  (or  so  much  of  section  356 
as  relates  to  section  355)  applies,  any 
loss  or  deduction  disallowed  under 
paragraph  (a)  of  this  section  with 
respect  to  a  shareholder  of  the 
distributing  S  corporation  immediately 
before  the  transaction  is  allocated 
between  the  distributing  corporation 
and  the  controlled  corporation  with 
respect  to  the  shareholder.  The  amount 
of  disallowed  loss  or  deduction 
allocated  to  the  distributing  (or 
controlled)  corporation  with  respect  to 
the  shareholder  is  an  amount  that  bears 
the  same  ratio  to  each  item  of 
disallowed  loss  or  deduction  as  the 
value  of  the  shareholder's  stock  in  the 
distributing  (or  controlled)  corporation 
bears  to  the  total  value  of  the 
shareholder's  stock  in  the  distributing 
and  controlled  corporations,  in  each 
case  as  determined  immediately  after 
the  distribution. 

§1.1366-3    Treatment  of  family  groups. 

(a)  In  general.  Under  section  1366(e). 
if  an  individual,  who  is  a  member  of  the 
family  of  one  or  more  shareholders  of  an 
S  corporation,  renders  services  for.  or 
furnishes  capital  to.  the  corporation 
without  receiving  reasonable 
compensation,  tfie  Commissioner  shall 
prescribe  adjustments  to  those  items 
taken  into  account  by  the  individual 
and  the  shareholders  as  may  be 
necessary  to  reflect  the  value  of  the 
services  rendered  or  capital  furnished. 
For  these  purposes,  in  determining  the 
reasonable  value  for  services  rendered, 
or  capital  furnished,  to  the  corporation, 
consideration  will  be  given  to  all  the 
facts  and  circumstances,  including  the 
amount  that  ordinarily  would  be  paid  in 
order  to  obtain  comparable  services  or 
capital  from  a  person  (othertharva 
member  of  the  family)  who  is  not  a 
shareholder  in  the  corporation.  In 
addition,  for  purposes  of  section 
1366(e),  if  a  member  of  the  family  of  one 
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or  more  shareholders  of  the  S 
corporation  holds  an  interest  in  a  pass- 
through  entity  (e.g..  a  partnership.  S 
corporation,  trust,  or  estate),  that 
performs  services  for.  or  furnishes 
capital  to.  the  S  corporation  without 
receiving  reasonable  compensation,  the 
Commissioner  shall  prescribe 
adjustments  to  the  pass-through  entity 
and  the  corporation  as  may  be  necessary 
to  reflect  the  value  of  the  services 
rendered  or  capital  furnished.  For 
purposes  of  section  1366(e),  the  term 
family  ol  any  shareholder  includes  only 
the  shareholder's  spouse,  ancestors, 
lineal  descendants,  and  any  trust  for  the 
primary  benefit  of  any  of  these  persons. 

(b)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  examples: 

Example  1.  The  stock  of  an  S  corporation 
is  owned  50  percent  by  F  and  50  percent  bv 
T,  the  minor  son  of  F.  For  the  taxable  year, 
the  corporation  has  items  of  taxable  income 
equal  to  $70,000.  Compensation  of  SlO.OOO  is 
paid  by  the  corporation  to  F  for  services 
rendered  during  the  taxable  year,  and  no 
compensation  is  paid  to  T.  who  rendered  no 
services.  Based  on  all  the  relevant  facts  and 
circumstances,  reasonable  compensation  for 
the  services  rendered  by  F  would  be  530,000. 
In  the  discretion  of  the  Internal  Revenue 
Service,  up  to  an  additional  520,000  of  the 
S70.000  of  the  corporation's  taxable  income, 
for  tax  purposes,  may  be  allocated  to  F  as 
compensation  for  services  rendered.  If  the 
Service  allocates  520.000  of  the  corporation's 
taxable  income  to  F  as  compensation  for 
services,  taxable  income  of  the  corporation 
would  be  reduced  by  520.000  to  $50,000.  of 
which  F  and  T  each  would  be  allocated 
525,000.  F  would  have  $30,000  of  total 
compensation  paid  by  the  corporation  for 
services  rendered. 

Example  2.  The  stock  of  an  S  corporation 
is  owned  by  A  and  B.  For  the  taxable  year, 
the  corporation  has  paid  compensation  to  a 
partnership  that  rendered  services  to  the 
corporation  during  the  taxable  year.  The 
spouse  of  A  is  a  partner  in  that  partnership. 
Consequently,  if  based  on  all  the  relevant 
facts  and  circumstances  the  partnership  did 
not  receive  reasonable  compensation  for  the 
ser\'ices  rendered  to  the  corporation,  the 
Internal  Revenue  Service,  in  its  discretion, 
may  make  adjustments  to  those  items  taken 
into  account  by  the  partnership  and  the 
corporation  as  may  be  necessary  to  reflect  the 
value  of  the  services  rendered. 

§  1.1366-4    Special  rules  limiting  the  pass 
through  of  certain  items  of  an  S  corporation 
to  Its  shareholders. 

(a)  Pass  through  inapphcable  to 
section  34  credit.  Section  1.1 366-1  (a) 
does  not  apply  to  any  credit  allowable 
under  section  34  (relating  to  certain  uses 
of  gasoline  and  special  fuels). 

(b)  Reduction  in  pass  through  for  tax 
imposed  on  built-in  gains.  For  purposes 
of  §  1.1366-l(a),  if  for  any  taxable  year 
of  the  S  corporation  a  tax  is  imposed  on 
the  corporation  under  section  1374,  the 


amount  of  the  tax  imposed  is  treated  as 
a  loss  sustained  by  the  S  corporation 
during  the  taxable  year.  The  character  of 
the  deemed  loss  is  determined  by 
allocating  the  loss  proportionatelv 
among  the  recognized  built-in  gain 
items  giving  rise  to  the  tax  and 
attributing  the  character  of  each 
recognized  built-in  gain  item  to  the 
allocable  pprtion  of  the  loss. 

(c)  Reduction  in  pass  through  for  tax 
imposed  on  excess  net  passive  income. 
For  purposes  of  §  1.1366-1  (a),  if  for  any 
taxable  year  of  the  S  corporation  a  tax 
is  imposed  on  the  corporation  under 
section  1375,  each  item  of  passive 
investment  income  shall  be  reduced  by 
an  amount  that  bears  the  same  ratio  to 
the  amount  of  the  tax  as  the  amount  of 
the  item  bears  to  the  total  passive 
investment  income  for  that  taxable  year. 

§1.1 366-5    Effective  date. 

Sections  1.1366-1  through  1.1366-^ 
apply  to  taxable  years  of  an  S 
corporation  beginning  on  or  after 
.August  18,  1998. 

Par.  4.  Section  1.1367-0  is  amended 
in  the  table  as  follows: 

1.  The  entries  for  §  1.1367-1  (e) 
through  (g)  are  revised. 

2.  The  entries  for  §  1.1367-1  (h) 
through  (j)  are  added. 

The  additions  and  revisions  read  as 
follows: 

§1.1 367-0    Table  of  contents. 


§1.1367-1     Adjustments  to  basis  of 
shareholder's  stock  in  an  S  corporation. 

***** 

(e)  Ordering  rules  for  taxable  years  beginning 

before  January  1.  1997. 

(f)  Ordering  rules  for  taxable  years  beginning 

on  or  after  August  18.  1998. 

(g)  Elective  ordering  rule, 
(h)  Examples. 

(i)  [Reserved] 

(j)  .■\djustments  for  items  of  income  in  respect 

of  a  decedent. 
***** 

Par.  5.  Section  1.1367-1  is  amended 
as  follows: 

1.  The  heading  and  introductory  text 
of  paragraph  (e)  are  revised. 

2.  Paragraphs  (f)  and  (g)  are 
redesignated  as  paragraphs  (g)  and  (h). 
respectively. 

3.  New  paragraph  (f)  is  added. 

4.  The  first  and  second  sentences  of 
newly  designated  paragraph  (g)  are 
revised. 

5.  Newly  designated  paragraph  (h)  is 
amended  as  follows: 

a.  The  heading  for. Example  1  is 
revised. 

b.  Example  2  and  Example  3  are 
redesignated  as  Example  3  and  Example 
4.  respectively. 


c.  .New  Example  2  is  added. 

d.  The  heading  of  newly  designated 
Example  4  is  revised. 

e.  Example  5  is  added. 

6.  Paragraph  (i)  is  added  and  reserved 
and  paragraph  (j)  is  added 

The  additions  and  revisions  read  as 
follows: 

§1.1367-1     Adjustments  to  t)asis  of 
shareholder's  stock  in  an  S  corporation. 

*         *         «         «         • 

(e)  Ordering  rules  for  taxable  years 
beginning  before  lanuary  1.  1997  For 
any  taxable  year  of  a  corporation 
beginning  before  Januarv  1.  1997.  except 
as  provided  in  paragraph  (g)  of  this 
section,  the  adjustments  required  bv 
section  1367(a)  are  made  in  the 
following  order — 

«         «  «  *         » 

(f)  Ordering  rules  for  taxable  years 
beginning  on  or  after  August  18.  1998. 
For  any  taxable  year  of  a  corporation 
beginning  on  or  after  August  18.  1998, 
except  as  provided  in  paragraph  (g)  of 
this  section,  the  adjustments  required  bv 
section  1367(a)  are  made  in  the 
following  order — 

(1)  Any  increase  in  basis  attributable 
to  the  income  items  described  in  section 
1367(a)(1)  (A)  and  (B).  and  the  excess  of 
the  deductions  for  depletion  described 
in  section  1367(a)(1)(C); 

(2)  Any  decrease  in  basis  attributable 
to  a  distribution  by  the  corporation 
described  in  section  1367(a)(2)(A); 

(3)  Any  decrease  in  basis  attributable 
to  noncapital,  nondeductible  expenses 
described  in  section  1367(a)(2)(D).  and 
the  oil  and  gas  depletion  deduction 
described  in  section  1367(a)(2)(E);  and 

(4)  Any  decrease  in  basis  attributable 
to  items  of  loss  or  deduction  described 
in  section  1367(a)(2)  (B)  and  (C) 

(g)  Elective  ordering  rule.  A 
shareholder  may  elect  to  decrease  basis 
under  paragraph  (e)(3)  or  (f)(4)  of  this 
section,  whichever  applies,  prior  to 
decreasing  basis  under  paragraph  (e)(2) 
or  (f)(3)  of  this  section,  whichever 
applies.  If  a  shareholder  makes  this 
election,  any  amount  described  in 
paragraph  (e)(2)  or  (f)(3)  of  this  section, 
whichever  applies,  that  is  in  excess  of 
the  shareholder's  basis  in  stock  and 
indebtedness  is  treated,  solely  for 
purposes  of  this  section,  as  an  amount 
described  in  paragraph  (e)(2)  or  (0(3)  of 
this  section,  whichever  applies,  in  the 
succeeding  taxable  vear.  *   *    * 

(h)  *    *   * 

Example  1.  Adjustments  to  tiasis  of  stock 
for  taxable  vears  beginning  before  Innuan-  7 . 
1997.  *    •    * 

Example  2.  Adjustments  to  basis  of  stock 
for  taxable  years  beginning  on  or  after  August 
18.  1998.  (ij  On  December  31.  2001.  A  owns 
a  block  of  50  shares  of  stock  with  an  adjusted 
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basis  per  share  of  Sfi  in  Corporation  S  On 
December  31.  2001.  A  purchases  for  S400  an 
additional  block  of  50  shares  of  stock  with  an 
adjusted  basis  of  S8  per  share.  Thus.  A  holds 
100  shares  of  stock  for  each  day  of  the  2002 
ta.xable  year.  For  S's  2002  taxable  year.  As 
pro  rata  share  of  the  amount  of  items 
described  in  section  1367(a)(1)(A)  (relating  to 
increases  in  basis  of  stock)  is  S300.  .^'s  pro 
rata  share  of  the  amount  of  the  items 
described  in  section  1367(a)(2)(B)  (relating  to 
decreases  in  basis  of  stock  attributable  to 
items  of  loss  and  deduction)  is  S300,  and  As 
pro  rata  share  of  the  amount  of  the  items 
described  in  section  1367(a)(2)(D)  (relating  to 
decreases  in  basis  of  stock  attributable  to 
noncapital,  nondeductible  expenses)  is  S200. 
S  makes  a  distribution  to  A  in  the  amount  of 
5100  during  2002. 

(ii)  Pursuant  to  the  ordering  rules  of 
paragraph  (f)  of  this  section,  A  first  increases 
the  basis  of  each  share  of  stock  by  S3  ($300/ 
100  shares)  and  then  decreases  the  basis  of 
each  share  by  SI  (SlOO/100  shares)  for  the 
distribution.  A  next  decreases  the  basis  of 
each  share  by  $2  (S200/100  shares)  for  the 
noncapital,  nondeductible  expenses  and  then 
decreases  the  basis  of  each  share  by  $3  (S300/ 
100  shares)  for  the  items  of  loss.  Thus,  on 
January  1,  2003,  A  has  a  basis  of  S3  per  share 
in  the  original  block  of  50  shares  (S6  +  S3 
-Si   -S2  -S3)  and  a  basis  of  S5  per  share 
in  the  second  block  of  100  shares  (S8  +  S3 
-Si   -S2  -$3). 
***** 

Example  4.  Effects  of  section  1377(al(2l 
election  and  distribution  on  basis  of  stock  for 
taxable  years  beginning  before  fanuarv  1 . 
1997   •  '•    * 

Example  5.  Effects  of  section  1377{aH2l 
election  and  distribution  on  basis  of  stock  for 
taxable  years  beginning  on  or  after  August 
18.  1998.  (i)  The  facts  are  the  same  as  in 
Example  4,  except  that  all  of  the  events  occur 
in  2001  rather  than  in  1994  and  except  as 
follows:  On  June  30,  2001,  B  sells  25  shares 
of  her  stock  for  S5.000  to  D  and  25  shares 
back  to  Corporation  S  for  S5,000.  Under 
section  1377(a)(2)(B)  and  §  1.1377-l(b)(2),  B 
and  C  are  affected  shareholders  because  B 
has  transferred  shares  to  Corporation  S. 
Pursuant  to  section  1377(a)(2)(A)  and 
§  1.1377-l(b)(l).  B  and  C,  the  affected 
shareholders,  and  Corporation  S  agree  to  treat 
the  taxable  year  2001  as  if  it  consisted  of  two 
separate  taxable  years  for  all  affected 
shareholders  for  the  purposes  set  forth  in 
§1  l.i77-l(b)(3)(i). 

(ii)  On  June  30.  2001,  B  and  C,  pursuant 
to  the  ordering  rules  of  paragraph  (f)(1)  of 
this  section,  increase  the  basis  of  each  share 
by  S60  (36.000/100  shares)  for  the 
nonseparately  computed  income.  Then  B  and 
C  reduce  the  basis  of  each  share  by  SI  20 
(S12. 000/100  shares)  for  the  distribution. 
Finally.  B  and  C  decrease  the  basis  of  each 
share  by  S40  (S4.000/100  shares)  for  the 
separately  stated  deduction  item. 

(in)  The  basis  of  the  stock  of  B  is  reduced 
from  5120  to  S20  per  share  (S120  +  S60  - 
SI 20  -  S40).  Prior  to  accounting  for  the 
separately  stated  deduction  item,  the  basis  of 
the  stock  of  C  is  reduced  from  S80  to  S20 
(S80  +  S60  -  S120).  Finally,  because  the 
period  from  January  1  through  June  30.  2001 
is  treated  under  §  l'.1377-l(b)(3)(i)  as  a 


separate  taxable  year  for  purposes  of  making 
adjustments  to  the  basis  of  stock,  under 
section  1366(d)  and  §  1.1366-2(a)(2).  C  may 
deduct  only  S20  per  share  of  the  remaining 
S40  of  the  separately  stated  deduction  item, 
and  the  basis  of  the  stock  of  C  is  reduced 
from  S20  per  share  to  $0  per  share.  Under 
section  1366  and  §  1.1366-2(aJ(2),  C's 
remaining  separately  stated  deduction  item 
of  S20  per  share  is  treated  as  having  been 
incurred  in  the  first  succeeding  taxable  year 
of  Corporation  S,  which,  for  this  purpose, 
begins  on  July  1,  2001. 

(i)  [Reserved] 

(j)  Adjustments  for  items  of  income  in 
respect  of  a  decedent.  The  basis 
determined  under  section  1014  of  any 
stock  in  an  S  corporation  is  reduced  by 
the  portion  of  the  value  of  the  stock  that 
is  attributable  to  items  constituting 
income  in  respect  of  a  decedent.  For  the 
determination  of  items  realized  by  an  S 
corporation  constituting  income  in 
respect  of  a  decedent,  see  sections 
1367(b)(4)(A)  and  691  and  applicable 
regulations  thereunder.  For  the 
determination  of  the  allowance  of  a 
deduction  for  the  amount  of  estate  tax 
attributable  to  income  in  respect  of  a 
decedent,  see  section  691(c)  and 
applicable  regulations  thereunder. 

Par.  6.  The  first  sentence  of  §  1.1367- 
3  is  removed  and  two  sentences  are 
added  in  its  place  to  read  as  follows: 

§  1.1367-3    Effective  date  and  transition 
rule. 

Except  for  §  1. 1 367-1  (f).  Example  2 
and  Example  5  of  §  1.1367-l(h),  and 
§  1.1367-l(j),  §§  1.1367-1  and  1.1367-2 
apply  to  taxable  years  of  the  corporation 
beginning  on  or  after  January  1,  1994. 
Section  1.1367-l(f),  Example  2  and 
Example  5  of  §  1.1367-l(h),  and 
§  1.1367-l(j)  apply  only  to  taxable  years 
of  the  corporation  beginning  on  or  after 
August  18,  1998.  *    *    * 

Par.  7.  Section  1.1368-0  is  amended 
in  the  table  as  follows: 

1.  The  entry  for  §  1.1 368-1  (e)  is 
revised  and  entries  for  §  1.1368-1  (e)(1) 
and  (e)(2)  are  added. 

2.  The  entries  for  §  1.1368-2  (a)(4)  and 
(d)  are  revised. 

3.  An  entry  for  §  1.1368-2(a)(5)  is 
added. 

The  additions  and  revisions  read  as 
follows: 

§1.1 368-0    Table  of  contents. 


§  1.1368-1     Distributions  by  S  corporations. 

*  *  •  »  * 

(e)  Certain  adjustments  taken  into  account. 

(1)  Taxable  years  beginning  before  January 
1,1997. 

(2)  Taxable  years  beginning  on  or  after 
August  18,  1998. 


§1.1 368-2    Accumulated  adjustments 
account  (AAA). 

(a)  Accumulated  adjustments  account. 

***** 

(4)  Ordering  rules  for  the  AAA  for  taxable 
years  beginning  before  January  1,  1997. 

(5)  Ordering  rules  for  the  AAA  for  taxable 
years  beginning  on  or  after  August  18,  1998. 

***** 

(d)  Adjustment  in  the  case  of  redemptions, 
liquidations,  reorganizations,  and  divisions. 
***** 

Par.  8.  Section  1.1368-1  is  amended 
by  revising  paragraphs  (d)(1)  and  (e)  to 
read  as  follows: 

§1.1368-1     Distributions  by  S 
corporations. 

***** 

(d)  S  corporation  with  earnings  and 
profits — (1)  General  treatment  of 
distribution.  Except  as  provided  in 
paragraph  (d)(2)  of  this  section,  a 
distribution  made  with  respect  to  its 
stock  by  an  S  corporation  that  has 
accumulated  earnings  and  profits  as  of 
the  end  of  the  taxable  year  of  the  S 
corporation  in  which  the  distribution  is 
made  is  treated  in  the  manner  provided 
in  section  1368(c).  See  section  316  and 
§  1.316-2  for  provisions  relating  to  the 
allocation  of  earnings  and  profits  among 
distributions. 
***** 

(e)  Certain  adjustments  taken  into 
account — (1)  Taxable  years  beginning 
before  January  1,  1997.  For  any  taxable 
year  of  the  corporation  beginning  before 
January  1,  1997,  paragraphs  (c)  and  (d) 
of  this  section  are  applied  only  after 
taking  into  account — 

(i)  The  adjustments  to  the  basis  of  the 
shares  of  a  shareholder's  stock  described 
in  section  1367  (without  regard  to 
section  1367(a)(2)(A)  (relating  to 
decreases  attributable  to  distributions 
not  includable  in  income))  for  the  S 
corporation's  taxable  year;  and 

(ii)  The  adjustments  to  the  AAA 
required  by  section  1368(e)(1)(A)  (but 
without  regard  to  the  adjustments  for 
distributions  under  §  1.1368-2(a)(3)(iii)) 
for  the  S  corporation's  taxable  year. 

(2)  Taxable  years  beginning  on  or 
after  August  18,  1998.  For  any  taxable 
year  of  the  corporation  begirming  on  or 
after  August  18,  1998,  paragraphs  (c) 
and  (d)  of  this  section  are  applied  only 
after  taking  into  account — 

(i)  The  adjustments  to  the  basis  of  the 
shares  of  a  shareholder's  stock  described 
in  section  1367(a)(1)  (relating  to 
increases  in  basis  of  stock)  for  the  S 
corporation's  taxable  year;  and 

(ii)  The  adjustments  to  the  AAA 
required  by  section  1368(e)(1)(A)  (but 
without  regard  to  the  adjustments  for 
distributions  under  §  1.1368-2(a)(3)(iii)) 
for  the  S  corporation's  taxable  year.  Any 
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net  negative  adjustment  (as  defined  in 
section  1368(e)(l)(C)(ii))  for  the  taxable 
year  shall  not  be  taken  into  account. 

***** 

Par.  9.  Section  1.1368-2  is  amended 
as  follows: 

1.  Paragraphs  (a)(1)  and  (a)(3)(ii)  and 
the  heading  and  introductory  text  of 
paragraph  (a)(4)  are  revised. 

2.  Paragraph  (a)(5)  is  added. 

3.  The  heading  for  paragraph  (d)  is 
revised. 

The  additions  and  revisions  read  as 
follows: 

§1.1368-2    Accumulated  adjustments 
account  (AAA). 

(a)  Accumulated  adjustments 
account — (1)  In  general.  The 
accumulated  adjustments  account  is  an 
account  of  the  S  corporation  and  is  not 
apportioned  among  shareholders.  The 
AAA  is  relevant  for  all  taxable  years 
beginning  on  or  after  January  1,  1983, 
for  which  the  corporation  is  an  S 
corporation.  On  the  first  day  of  the  first 
year  for  which  the  corporation  is  an  S 
corporation,  the  balance  of  the  AAA  is 
zero.  The  AAA  is  increased  in  the 
manner  provided  in  paragraph  (a)(2)  of 
this  section  and  is  decreased  in  the 
manner  provided  in  paragraph  (a)(3)  of 
this  section.  For  the  adjustments  to  the 
AAA  in  the  case  of  redemptions, 
liquidations,  reorganizations,  and 
corporate  separations,  see  paragraph  (d) 
of  this  section. 
***** 

(3)  Decreases  to  the  AAA  •   *   * 

(ii)  Extent  of  allowable  reduction.  The 
AAA  may  be  decreased  under  paragraph 
(a)(3)(i)  of  this  section  below  zero.  The 
AAA  is  decreased  by  noncapital, 
nondeductible  expenses  under 
paragraph  (a)f3)(i)(C)  of  this  section 
even  though  a  portion  of  the  noncapital, 
nondeductible  expenses  is  not  taken 
into  account  by  a  shareholder  under 
§  1.1 367-1  (g)  (relating  to  the  elective 
ordering  rule).  The  AAA  is  also 
decreased  by  the  entire  amount  of  any 
loss  or  deduction  even  though  a  portion 
of  the  loss  or  deduction  is  not  taken  into 
account  by  a  shareholder  under  section 
1366(d)(1)  or  is  otherwise  not  currently 
deductible  under  the  Internal  Revenue 
Code.  However,  in  any  subsequent 
taxable  year  in  which  the  loss, 
deduction,  or  noncapital,  nondeductible 
expense  is  treated  as  incurred  by  the 
corporation  with  respect  to  the 
shareholder  under  section  1366(d)(2)  or 
§  1.1367-l(g)  (or  in  which  the  loss  or 
deduction  is  otherwise  allowed  to  the 
shareholder),  no  further  adjustment  is 
made  to  the  AAA. 
***** 

(4)  Ordering  rules  for  the  AAA  for 
taxable  years  beginning  before  January 


1,  1997.  For  any  taxable  year  beginning 
before  January  1,  1997.  the  adjustments 
to  the  AAA  are  made  in  the  following 
order — 

«         «         *         «         * 

(5)  Ordering  rules  for  the  AAA  for 
taxable  years  beginning  on  or  after 
August  18,  1998.  For  any  taxable  year  of 
the  corporation  beginning  on  or  after 
August  18,  1998,  the  adjustments  to  the 
AAA  are  made  in  the  following  order — 

(i)  The  AAA  is  increased  under 
paragraph  (a)(2)  of  this  section  before  it 
is  decreased  under  paragraph  (a)(3)  of 
this  section  for  the  taxable  year; 

(ii)  The  AAA  is  decreased  (but  not 
below  zero)  by  any  portion  of  an 
ordinary  distribution  to  which  section 
1368(b)  or  (c)(1)  applies  (without  taking 
into  account  any  net  negative 
adjustment  (as  defined  in  section 
1368(e)(l)(C)(ii))  before  it  is  decreased 
under  paragraph  (a)(3)(i)  of  this  section; 

(iii)  The  AAA  is  decreased  under 
paragraph  (a)(3)(i)(C)  and  (D)  of  this 
section  before  it  is  decreased  under 
paragraph  (a)(3)(i)(A)  and  (B)  of  this 
section; 

(iv)  The  AAA  is  decreased  under 
paragraph  (a)(3)(i)(A)  and  (B)  of  this 
section;  and 

(v)  The  AAA  is  adjusted  (whether 
negative  or  positive)  for  redemption 
distributions  under  paragraph  (d)(1)  of 
this  section. 
***** 

(d)  Adjustment  in  the  case  of 
redemptions,  liquidations, 
reorganizations,  and  divisions  •   •   * 

***** 

Par.  10.  Section  1.1368-3  is  amended 
as  follows: 

1.  The  heading  for  Example  1  is 
revised. 

2.  Example  2  through  Example  6  are 
redesignated  as  Example  3  through 
Example  7,  respectively. 

3.  New  Example  2  is  added. 
The  revision  and  addition  read  as 

follows: 

§1.1 368-3    Examples. 

***** 

Example  1.  Distributions  by  S  corporations 
without  C  corpomtion  earnings  and  profits 
for  taxable  years  beginning  before  January  1, 
1997.  *    *    * 

Example  2.  Distributions  by  S  corporations 
without  earnings  and  profits  for  taxable  years 
beginning  on  or  after  August  18.  1998.  (ij 
Corporation  S,  an  S  corporation,  has  no 
earnings  and  profits  as  of  January  1,  2001.  the 
first  day  of  its  2001  taxable  year.  S's  sole 
shareholder,  A,  holds  10  shares  of  S  stock 
with  a  basis  of  $1  per  share  as  of  that  date. 
On  March  1,  2001,  S  makes  a  distribution  of 
S38  to  A.  For  S's  2001  taxable  year,  A's  pro 
rata  share  of  the  amount  of  the  items 
described  in  section  1367(a)(1)  (relating  to 
increases  in  basis  of  stock)  is  S50.  A's  pro 


rata  share  of  the  amount  of  the  items 
described  in  sections  1367(a)(2)(B)  through 
(D)  (relating  to  decreases  in  basis  of  stock  for 
items  other  than  distributions)  is  $26.  $20  of 
which  is  attributable  to  items  described  in 
section  1367(a)(2)(B)  and  (C)  and  $6  of  which 
is  attributable  to  items  described  in  section 
1367(a)(2)(D)  (relating  to  decreases  in  basis 
attributable  to  noncapital,  nondeductible 
expenses). 

(ii)  Under  section  1368(d)(1)  and  §  1.1368- 
1(e)(1)  and  (2).  the  adjustments  to  the  basis 
of  A's  stock  in  S  described  in  sections 
1367{a)(l]  are  made  before  the  distribution 
rules  of  section  1368  are  applied.  Thus.  A's 
basis  per  share  in  the  stock  is  S6.00  ($1  + 
|$50/10l)  before  taking  into  account  the 
distribution.  Under  section  1367(a)(2)(A).  the 
basis  of  A's  stock  is  decreased  by 
distributions  to  A  that  are  not  includible  in 
A's  income.  Under  §  1.1367-l(c)(3).  the 
amount  of  the  distribution  that  is  attributable 
to  each  share  of  As  stock  is  $3.80  ($38 
distribution/10  shares).  Thus.  A's  basis  per 
share  in  the  stock  is  $2.20  ($6.00 — $3  80). 
after  taking  into  account  the  distribution. 
Under  section  1367(a)(2)(D).  the  basis  of  each 
share  of  A's  stock  in  S  after  taking  into 
account  the  distribution,  $2.20.  is  decreased 
by  $.60  ($6  noncapital,  nondeductible 
expenses/10).  Thus,  A's  basis  per  share  after 
taking  into  account  the  nondeductible, 
noncapital  expanses  is  $1.60.  Under  section 
1367(a)(2)(B)  and  (C).  A's  basis  per  share  is 
further  decreased  by  $2  ($20  items  described 
in  section  1367(a)(2)(B)  and  (C)/10  shares) 
However,  basis  may  not  be  reduced  below 
zero.  Therefore,  the  basis  of  each  share  of  A's 
stock  is  reduced  to  zero.  As  of  January  1. 
2002,  A  has  a  basis  of  $0  in  his  shares  of  S 
stock  Pursuant  to  section  1366(d)(2).  the  $  40 
of  loss  in  excess  of  A's  basis  in  each  of  his 
shares  of  S  stock  is  treated  as  incurred  bv  the 
corporation  in  the  succeeding  taxable  year 
with  respect  to  A. 
***** 

Par.  11.  The  first  sentence  of 
§  1.1368—4  is  removed  and  two 
sentences  are  added  in  its  place  to  read 
as  follows: 

§1.1 368-4    Effective  date  and  transition 
rule. 

Except  for§§1.1368-l(e)(2),  1.1368- 
2(a)(5),  and  Examp/e  2  of  §  1.1368-3, 
§§1.1368-1.  1.1368-2,  and  1.1368-3 
apply  to  taxable  years  of  the  corporation 
beginning  on  or  after  January  1,  1994. 
Sections  1.1368-l(e)(2),  1.1368-2(a)(5) 
and  Example  2  of  §  1 . 1 368-3  apply  onl y 
to  taxable  years  of  the  corporation 

beginning  on  or  after  August  18.  1998. 

*   *    * 

Michael  P.  Dolan, 

Deputy  Commissioner  oflnttrnal Revenue. 
IFR  Doc.  98-21639  Filed  8-17-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  924 
[SPATS  No.  MS-001-FOR] 

Mississippi  Regulatory  Program 

AGENCY:  Office  of  Surface  .Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule;  withdrawal  of 

proposed  amendment. 

SUMMARY:  OSVl  is  announcing  the 
withdrawal  of  an  amendment  to  the 
Mississippi  regulatory  program 
(hereinafter  the  "Mississippi  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  that  is  being 
withdrawn  concerned  a  complete 
revision  of  the  Mississippi  Surface  Coal 
Mining  Regulations,  and  it  was  intended 
to  revise  the  Mississippi  program  to  be 
consistent  with  the  Federal  regulations. 
OSM  announced  receipt  of  the 
amendment  in  the  January  14,  1993, 
Federal  Register  (58  FR  4387).  On 
March  26,  1998,  Mississippi  submitted 
a  new  amendment  which  replaces  the 
one  that  is  being  withdrawn  by  this 
proposed  rule  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  W.  Abbs,  Director,  Birmingham 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  135 
Gemini  Circle.  Suite  215,  Homewood. 
Alabama  35209.  Telephone:  (205)  290- 
7282.  Internet;  aabbs@osmre.gov. 
SUPPLEMENTARY  INFORMATION:  By  letter 
dated  December  9.  1992  (Administrative 
Record  No.  MS-0319),  Mississippi 
submitted  a  proposed  amendment  to  its 
program  pursuant  to  SMCRA.  The 
submittal  was  a  complete  rewrite  of 
Farts  100  through  250  of  the  Mississippi 
Surface  Coal  Mining  Regulations  for 
surface  and  underground  coal  mining 
operations. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  January  14. 
1993.  Federal  Register  (58  FR  4387)  and 
invited  public  comment  on  its 
adequacy.  The  public  comment  period 
ended  February  16,  1993.  OSM  notified 
Mississippi  of  deficiencies  in  the 
December  9,  1992,  submittal,  and  on 
February  17.  1994  (Administrative 
Record  No.  MS-0322).  Mississippi 
submitted  a  revised  amendment.  OSM 
reopened  the  public  comment  period  in 
the  March  10.  1994.  Federal  Register 
(59  FR  11225).  This  comment  period 
ended  April  11.  1994. 

Following  review  of  the  revisions, 
OSM  notified  Mississippi  of 


deficiencies  in  its  February  17.  1994, 
revised  amendment.  By  letter  dated 
March  26,  1998  (Administrative  Record 
No.  MS-0355),  Mississippi  submitted  a 
new  amendment.  This  amendment 
replaces  both  the  December  9,  1992.  and 
February  17,  1994.  submittals. 
Therefore,  the  proposed  amendment 
announced  in  the  January  14, 1993, 
Federal  Register  is  withdrawn. 

List  of  Subjects  in  30  CFR  Part  924 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  .August  7.  1998. 

Brent  VVahlquist, 

Regional  Director.  Mid-Continent  Regional 
Coordinating  Center. 

|FR  Doc.  98-22216  Filed  8-17-98:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[LA-29-1-7181;  FnL-€144-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Louisiana:  Reasonable-Further- 
Progress  Plan  for  the  1996-1999 
Period,  Attainment  Demonstration, 
Contingency  Plan,  Motor  Vehicle 
Emission  Budgets,  and  1990  Emission 
Inventory  for  the  Baton  Rouge  Ozone 
Nonattainment  Area;  Louisiana  Point 
Source  Banking  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  In  this  action,  the  EPA  is 
proposing  to  approve  revisions  to  the 
Louisiana  State  Implementation  Plan 
(SIP)  for  the  Baton  Rouge  ozone 
nonattainment  area  submitted  by  the 
State  of  Louisiana  for  the  purpose  of 
satisfying  the  Post-1996  Rate-of-Progress 
(ROP).  Attainment  Demonstration,  and 
Contingency  Plan  requirements  of  the 
Federal  Clean  Air  Act  (the  Act),  which 
will  aid  in  ensuring  the  attainment  of 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone.  The  EPA 
is  also  proposing  approval  of  the 
associated  1999  Motor  Vehicle 
Emissions  Budgets  (MVEBs)  for  the  area. 

The  EPA  proposes  to  take  action  on 
additional  SIP  revisions  submitted  by 
Louisiana  including  codifying  revisions 
that  were  made  to  the  1990  base  year 
emission  inventory  and  submitted  to  the 
EPA  as  part  of  the  Baton  Rouge  15 
Percent  Rate-of-Progress  Plan  approved 
on  October  22,  1996.  Furthermore,  the 
EPA  proposes  to  approve  additional 


revisions  to  the  1990  base  year 
emissions  inventory  submitted  as  part  of 
the  Post-1996  Rate-of-Progress  Plan.  The 
EPA  is  also  proposing  approval  of  the 
State's  point  source  banking  regulations. 
This  rulemaking  action  is  being  taken 
under  sections  110.  301  and  part  D  of 
the  Act. 

DATES:  Comments  must  be  received  on 
or  before  October  19.  1998. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs.  Chief.  Air  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  Persons  interested  in 
examining  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

Environmental  Protection  Agency, 
Region  6.  Air  Planning  Section  (6PD- 
L),  1445  Ross  Avenue,  Suite  700. 
Dallas.  Texas  75202-2733. 
Louisiana  Department  of  Environmental 
Quality,  Office  of  Air  Quality  and 
Radiation  Protection.  H.  B.  Garlock 
Building,  7290  Bluebonnet  Blvd., 
Baton  Rouge,  Louisiana,  70810. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jeanne  Schulze,  Air  Planning  Section 
(6PD-L),  Environmental  Protection 
Agency,  Region  6,  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733,  telephone 
(214)  665-7254. 
SUPPLEMENTARY  INFORMATION: 
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d.  Architectural  and  Industrial 
Maintenance  (AIM)  Coatings 

e.  Autobody  Refinishing  National  Rule 

f.  Consumer  Products  National  Rule 

g.  Glycol  Dehydrator  Controls 
h.  Vents  to  Flare 

i.  Barge  Cleaner  (Permit  Modification) 
j.  Acetylene  Plant  (Agreed  To  Order) 
k.  Summary  of  Reductions  in  the  Plan 
1.  EPA  Action 

B.  Motor  Vehicle  Emissions  Budgets 

1.  Introduction 

2.  EPA  Action 

C.  Contingency  Measures 
1.  Introduction 

a.  Point  Source  Emissions  Banking 

b.  EPA  Action 

D.  Additional  Rule  Submitted 

E.  Attainment  Demonstration 

1.  Introduction 

2.  Uncertainty  and  Model  Performance 

3.  Episodes  Modeled 

4.  Attainment  Tests 

5.  Photochemical  Grid  Model  Used 

a.  Modeling  Inputs 

i.  Meteorological  and  Air  Quality  Inputs 
ii.  Base  Case  Emissions  Inventories 
iii.  Projection  Inventories 
iv.  Future  Boundary  Conditions 

b.  Base  Case  Model  Performance 

6.  Attainment  Demonstration 

7.  Modeling  Evaluation  Summary 

8.  Control  Strategy  Evaluation 

9.  Modeling  Attainment  Without  I/M 

10.  EPA  Action 

III.  Proposed  Rulemaking  Action 

A.  Post-1996  ROP  Plan 

B.  Contingency  Plan 

C.  Motor  Vehicle  Emissions  Budgets 

D.  Attainment  Demonstration 

E.  Emission  Inventory  Revisions 

F.  Revision  to  1996  Target  Level  of 
Emissions 

V.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

B.  Regulatory  Flexibility  Act 

C.  Unfunded  Mandates 

I.  Background 

A.  Clean  Air  Act  Requirements 

1.  Reasonable  Further  Progress 
Requirements 

Section  182(c)(2)(B)  of  the  Act 
requires  each  State  having  one  or  more 
ozone  nonattainment  areas  classified  as 
serious  or  worse  to  develop  a  plan  by 
November  15,  1994,  that  provides  for 
additional  actual  volatile  organic 
compound  (VOC)  reductions  of  at  least 
three  percent  per  year,  averaged  over 
each  consecutive  three  year  period, 
beginning  six  years  after  enactment  of 
the  Act,  until  such  time  as  these  areas 
have  attained  the  NAAQS  for  ozone. 
These  plans  are  referred  to  hereafter  as 
Post-1996  ROP  Plans.  These  plans  were 
due  to  be  submitted  to  the  EPA  as  a  SIP 
revision  by  November  15,  1994. 

Section  182(b)(1)  of  the  Act  mandates 
a  15  percent  VOC  emission  reduction, 
net  of  grov^rth,  between  1990  and  1996 
for  each  State  having  one  or  more  ozone 


nonattainment  areas  classified  as 
moderate  or  worse.  That  SIP  revision 
was  due  to  the  EPA  by  November  15, 
1993.  The  plan  for  these  reductions 
occurring  between  1990-1996  is 
hereafter  referred  to  as  the  15%  ROP 
Plan. 

Sections  182(b)(1)(C).  182(b)(1)(D)  and 
182(c)(2)(B)  of  the  Act  limit  the 
creditability  of  certain  control  measures 
toward  the  ROP  requirements. 
Specifically,  States  cannot  take  credit 
for  reductions  achieved  by  Federal 
Motor  Vehicle  Control  Program 
(FMVCP)  measures  (e.g.,  new  car 
emissions  standards)  promulgated  prior 
to  1990,  or  for  reductions  stemming 
from  regulations  promulgated  prior  to 
1990  to  lower  the  volatility  (i.e..  Raid 
Vapor  Pressure)  of  gasoline. 
Furthermore,  the  Act  does  not  allow 
credit  toward  ROP  requirements  for 
post-1990  corrections  to  existing  motor 
vehicle  Inspection  and  Maintenance  (1/ 
M)  Programs  or  corrections  to 
Reasonably  Available  Control 
Technology  (RACT)  rules,  since  these 
programs  were  required  to  be  in  place 
prior  to  1990.  Emissions  and  emissions 
reductions  shall  be  calculated  on  a 
typical  weekday  basis  for  the  "peak"  3- 
month  ozone  period  (generally  June 
through  August). 

2.  Contingency  Measures  Requirements 

Sections  172(c)(9)  and  182(c)(9)  of  the 
Act  require  contingency  measures  to  be 
included  in  the  ROP  and  attainment 
plans.  These  measures  are  required  to  be 
implemented  immediately  if  reasonable 
further  progress  has  not  been  achieved, 
or  if  the  NAAQS  is  not  met  by  the 
deadline  set  forth  in  the  Act. 

3.  Motor  Vehicle  Emissions  Budgets 

Section  176(c)  of  the  Act,  and  40  CFR 
51.452(b)  of  the  Federal  transportation 
conformity  rule  require  States  to 
establish  motor  vehicle  emissions 
budgets  in  any  control  strategy  SIP  that 
is  submitted  for  attainment  and 
maintenance  of  the  NAAQS. 

4.  Attainment  Demonstration 
Requirements 

Under  section  182(c)(2)(A)  of  the  Act, 
States  required  to  submit  Post- 1996  ROP 
Plans,  by  November  15,  1994,  for 
serious  or  worse  ozone  nonattaiment 
areas,  must  also  submit  for  those  areas 
an  attainment  demonstration  to  provide 
for  achievement  of  the  ozone  NAAQS  by 
the  statutory  deadline.  This 
demonstration  is  to  be  based  on 
photochemical  grid  modeling,  such  as 
the  Urban  Airshed  Model  (UAM),  or  an 
equivalent  analytical  method.  In  a 
March  2,  1995,  memorandum  from  Mary 
Nichols,  Assistant  Administrator  for  the 


EPA's  Office  of  Air  and  Radiation,  the 
EPA  set  forth  a  phased  approach  to 
satisfy  the  attainment  demonstration 
requirements  under  section  182(c)(2)(A) 
of  the  Act.  Under  this  approach, 
Louisiana  was  required  to  submit  a  ROP 
Plan  to  cover  the  three  year  Post-1996 
ROP  period  (i.e.,  1996-1999)  as  part  of 
its  "Phase  I"  submittal  by  December  31. 
1995.  Pursuant  to  a  December  29,  1997, 
memorandum  from  Richard  D.  Wilson, 
Acting  Assistant  Administrator  for  Air 
and  Radiation,  an  attainment  plan  was 
then  due  by  April  1998,  showing  how 
Baton  Rouge  would  attain  by  its 
statutory  attainment  date.  As  reflected 
in  the  following  discussion  entitled, 
"Current  SIP  Submittals,"  Louisiana 
made  its  Post-1996  ROP  Plan  and 
Attainment  Demonstration  submittals 
ahead  of  the  schedules  outlined  in  the 
policy  memoranda. 

The  Baton  Rouge  ozone 
nonattainment  area  is  classified  as 
"serious"  and  is  subject  to  the  section 
182(b)(1)  15%  ROP  requirements, 
section  182(c)(2)(B)  Post-1996  ROP 
requirements,  and  section  182(c)(2)(A) 
attainment  demonstration  requirements. 
The  Baton  Rouge  ozone  nonattainment 
area  is  comprised  of  the  following 
parishes:  East  Baton  Rouge.  West  Baton 
Rouge,  Ascension,  Livingston,  and 
Iberville.  As  a  serious  ozone 
nonattainment  area.  Baton  Rouge  has  a 
statutor}'  attainment  date  of  November 
15,  1999.  Therefore,  the  area's  Post-1996 
ROP  requirement  is  to  achieve  an 
overall  9  percent  reduction  in  actual 
VOCs  (net  of  growth)  during  the  period 
1996-1999  pursuant  to  section 
182(c)(2)(B)  of  the  Act. 

B.  Belated  SIP  Approvals 

As  stated  previously,  section  182(b)(1) 
of  the  Act  requires  that  moderate  and 
above  ozone  nonattainment  areas  reduce 
their  1990  emissions  of  VOCs  by  15 
percent  (net  of  growth)  on  or  before 
November  15,  1996.  The  15%  ROP  Plan 
submittals  were  required  to  be 
submitted  to  the  EPA  by  November  15. 
1993.  The  EPA  approved  Louisiana's 
15%  ROP  Plan  on  October  22,  1996  (61 
FR  54737).  The  rulemaking  and 
associated  technical  support  document 
(TSD).  which  provide  detailed 
information  on  the  chronology  of  the 
15%  ROP  Plan  submissions,  control 
measures,  etc.,  are  available  from  the 
EPA  Region  6  Office  listed  above. 

The  following  is  a  summar\-  of  the 
emissions  reductions  in  the  15%  ROP 
Plan: 
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Louisiana  15  percent  ROP  plan  required  reductions  (excluding  RVP/FMVCP) 

15%  ROP  Reduction 

I/M  Correction   

RACT  Correction 

Growth   

Total  

Reductions  In  the  Plan: 

Stage  il  Vapor  Recovery  

Vents  to  Flares  

Marine  Vapor  Recovery  

Tank  Fitting  Controls  

Fugitive  Emission  Controls  

Federal  Rules  (Wastewater  NESHAP.  VOL  Storage  NSPS) 

Compliance  Orders/Permits 

Other  (Tank  Vent  Recovery,  Secondary  Roof  Seal  on  Tank)  

Total 

Surplus  Reductions  (To  Be  Carried  Over  to  Post-1996  Rate-of-Progress  Plan) 


(Tons/Day) 


29.7 
1.3 
0.0 
3.8 


34.8 

3.4 
3.7 
8.6 

7.9 

10.4 

1.5 

1.0 

.9 


37.4 
2.6 


Louisiana  subsequently  submitted  a 
site-specific  revision  to  the  approved 
15%  ROP  Plan  on  December  20,  1997. 
On  May  11,  1998,  the  EPA  approved  the 
15%  ROP  Plan  revision  (63  FR  25773). 
The  rulemaking  and  SIP  submittal  are 
available  at  the  EPA  Region  6  Office 
listed  above. 

In  another  rulemaking  action,  the  EPA 
redesignated  Pointe  Coupee  Parish, 
which  was  formerly  part  of  the  six- 
parish  Baton  Rouge  nonattainment  area, 
to  attainment  for  the  ozone  NAAQS  (62 
FR  648,  dated  January-  6,  1997).  The 
Baton  Rouge  area  was  designated 
nonattainment  for  ozone  and  classified 
as  serious  pursuant  to  sections  107(d)(4) 
and  181(a)  of  the  Act  (56  FR  56694, 
dated  November  6,  1991).  (Note  that  the 
EPA  is  not  reopening  or  requesting 
comment  on  the  approval  actions 
described  in  this  section.) 

C.  Current  SIP  Submittals 

In  a  letter  from  the  Governor  dated 
November  10,  1994,  the  State  of 
Louisiana  submitted  to  the  EPA  the 
Post-1996  ROP  Plan  and  Attainment 
Demonstration  according  to  section 
182(c)(2).  The  combined  plan  submittal 
addressed  both  the  9  percent  VOC 
emissions  reduction  requirement  and 
the  requirement  to  demonstrate 
attainment  of  the  ozone  NAAQS  by  the 
area's  statutory  attainment  date, 
November  15.  1999.  The  SIP  submittal 
was  deemed  administratively  complete 
on  May  15,  1995,  by  operation  of  law 
pursuant  to  section  110(k)(l)(B)  of  the 
Clean  Air  Act. 

Subsequently,  on  December  22,  1995, 
the  Governor  of  Louisiana  submitted 
revisions  to  the  November  10.  1994. 
submittal.  The  EPA  determined  that,  in 
effect,  this  revised  Post-1996  ROP  Plan 
and  Attainment  Demonstration 


superseded  the  previous  submittal.'  The 
plan  was  determined  to  be 
administratively  complete  on  March  22, 
1996.  The  revisions  Louisiana  made  to 
the  plan  substantially  modified  the  mix 
of  control  measures  utilized  to  satisfy 
the  9%  ROP  requirement,  and  also  made 
changes  to  the  attainment 
demonstration  based  on  the  EPA's  draft 
guidance  document  on  attainment 
modeling  entitled,  "Guidance  on  Use  of 
Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS."  As 
provided  for  by  the  draft  guidance 
document  on  modeling,  the  submittal 
included  a  weight-of-evidence 
determination  in  support  of  the  urban 
airshed  modeling  results. 

Finally,  on  January  2,  1997,  the 
Governor  of  Louisiana  submitted  a 
revision  to  the  December  22,  1995, 
submittal.  The  1997  submittal  included 
significant  changes  to  the  1990  base  year 
emissions  inventory  (and  associated 
15%  and  9%  ROP  reductions)  to 
account  for  the  impending  redesignation 
of  Pointe  Coupee  Parish  to  ozone 
attainment.  Also,  the  1997  submittal 
incorporated  into  the  1990  base  year 
emissions  inventory  previously 
unreported  emissions  from  several  point 
sources.  In  addition,  the  1997  submittal 
removed  the  emission  reduction  credits 
taken  for  the  vehicle  inspection  and 
maintenance  control  measure  in  the 
December  22,  1995,  submittal,  and 
replaced  them  with  additional  point 
source  emission  reductions.  The 


'  In  this  submittal,  the  State  deleted  several  of  the 
appendices  found  in  the  previous  submittal  and 
substantially  revised  the  remaining  portion  of  the 
plan  (i.e..  control  strategy,  modeling  demonstration, 
etc.)  The  December  22.  1995.  submittal  is  capable 
of  standing  alone  and  does  not  rely  on  the 
November  10.  1994,  submittal  to  be  a  complete 
plan.  As  such,  the  EP.'\'s  legal  obligation  to  act  on 
the  State's  original  Post- 1996  ROP  Plan/.Mtainment 
Demonstration  submittal,  dated  November  10.  1994. 
is  rendered  moot. 


submittal  also  incorporated  enhanced 
mobile  modeling  required  by  Federal 
conformity  regulations.  The  submittal 
also  included  an  analysis  of  how 
removal  of  the  I/M  reductions  would 
impact  the  attainment  modeling  results 
submitted  in  the  December  22,  1995, 
Attainment  Demonstration.  The  1997 
submittal  was  determined  to  be 
administratively  complete  on  June  20, 
1997. 

In  addition,  Louisiana  submitted  its 
contingency  measure,  point  source 
emissions  reduction  banking 
regulations,  as  part  of  the  December  15, 
1995,  15%  ROP  Plan  pursuant  to 
sections  172(c)(9)  and  section  182(c)(9) 
of  the  Act.  The  State  subsequently 
submitted  the  same  contingency 
measure  in  both  the  December  22,  1995, 
and  January  2,  1997,  Post-1996  ROP/ 
Attainment  Demonstration  submittals. 
The  EPA  deferred  taking  action  on  the 
regulations  in  the  context  of  the  15% 
ROP  Plan  approval  until  its  rulemaking 
action  on  the  Post-1996  ROP  Plan/ 
Attainment  Demonstration  SIP.  (The 
rationale  is  explained  in  more  detail  in 
the  rulemaking  action  and  associated 
TSD  for  the  15%  ROP  Plan.) 

II.  Analysis  of  the  Submittals 

The  EPA  has  reviewed  the  State's 
submittals  for  consistency  with  the  Act, 
and  applicable  EPA  regulations  and 
policy.  A  summary  of  the  EPA's  ar^alysis 
is  provided  below.  More  detailed 
support  and  technical  discussion  is 
contained  in  the  July  1998  "TSD  for 
Proposed  Clean  Air  Act  Approval  and 
Promulgation  of  the  Post-1996  Rate-of- 
Progress  Plan  and  Attainment 
Demonstration  for  the  Baton  Rouge 
Ozone  Nonattainment  Area."  This  TSD 
is  available  from  the  EPA's  Region  6 
Office  listed  above. 
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A.  Post-1996  Rate-of-Progress  Plan 

1.  Introduction 

Section  182(c)(2)(B)  of  the  Act 
requires  each  serious  and  above  ozone 
nonattainment  area  to  submit  a  SIP 
revision  by  November  15,  1994,  which 
provides  for  an  actual  reduction  in  VOC 
emissions  of  at  least  3  percent  per  year 
averaged  over  each  consecutive  3-year 
period,  beginning  6  years  after 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990  (CAAA),  until  the 
area  attains  the  ozone  standard. 

2.  Base  Year  Emissions  Inventory 

Under  section  182(b)(1)(B).  the 
baseline  from  which  States  determine 
the  required  reductions  for  ROP 


planning  is  the  1990  base  year 
emissions  inventory.  The  inventory  is 
broken  down  into  several  emissions 
source  categories:  stationan,'.  area,  on- 
road  mobile,  and  off-road  mobile.  The 
EPA  originally  approved  the  Louisiana 
1990  base  vear  emissions  inventory  on 
March  15."l995  (60  PR  13911). 

Louisiana's  December  15,  1995, 
submittal  made  a  number  of 
adjustments  to  the  base  year  inventory. 
The  EPA  acted  upon  the  revised  1990 
base  year  inventory  as  part  of  its 
rulemaking  on  the  15%  ROP  Plan.  In 
that  rulemaking,  however,  the  EPA 
failed  to  codify  its  approval  of  the 
revised  base  year  inventory  in  the  Code 
of  Federal  Regulations  (specifically,  40 
CFR  part  52).  The  EPA  proposes  to 


codify  its  approval  of  the  revised  base 
year  inventory  (in  the  context  of  the 
rulemaking  on  the  15%  ROP  Plan)  in 
this  action.  (Note  that  EPA  is  not 
reopening  or  asking  for  comment  on  its 
March  15,  1995.  approval  of  the  base 
year  inventory.) 

Louisiana's  January-  2,  1997.  submittal 
made  a  number  of  revisions  to  the  1 990 
base  year  emissions  inventory.  The 
following  table  compares  the  revised 
1990  base  year  VOC  emissions  cited  in 
the  January  2.  1997.  submittal,  with 
those  cited  in  the  approved  15%  Plan 
rulemaking.  (It  should  be  noted  that  the 
inventory  cited  in  the  December  22, 
1995,  submittal  is  identical  to  the  base 
year  inventory  cited  in  the  EPA's 
approval  of  Louisiana's  15%  ROP  Plan.) 


Baton  Rouge,  Louisiana,  1990  Base  Year  Inventory 

[Ozone  Seasonal  VOC  Emissions  (Tons/Day)] 


Plan  submittal 

Point  source 
emissions 

Area  source 
emissions 

Onroad  mobile 
emissions 

Nonroad  mo- 
bile emissions 

Biogenic  emis-  i 
sions 

Total 

12/15/95  

115.40 

115.00 

.40 

26.30 

25.40 

.90 

55.50 

53.40 

2.10 

23.20 

21.80 

1.40 

120.91  ! 
99.60 
21.31 

341.31 

315.20 

26.11 

1/2/97    ; 

Difference  

The  changes  to  the  inventory  in  1 .  Removal  of  Pointe  Coupee 

Louisiana's  January  2,  1997,  submittal         emissions  from  the  1990  base  year 
were  the  result  of  the  following: 

Point  sources  

Area  sources  

Mobile  sources  

Nonroad  sources  

Biogenic  sources  

Total  Reduced  


inventory  (due  to  redesignation  to 
attainment): 


Reduced  5  1  tons/day. 

Reduced  9  to.Ts/day. 

Reduced  .'  2  1  tons/day 

Reduced  1.4  tons/day. 

Reduced  21  3  tons/day. 

30.8  tons/day 


2.  The  VOC  emissions  of  1.0  tons/day 
from  }N  Oil  and  Gas  facility  were  added 
to  the  inventory.  This  facility  was  not 
included  in  the  previously  approved 
1990  inventory. 

3.  Borden  Chemicals  reported  an 
increase  in  VOC  emissions  of  3.7  tons/ 
day  from  its  acetylene  plant.  The 
adjustment  was  based  on  recent  studies 
indicating  that  the  prior  inventory 
reported  was  understated. 

The  EPA  is  proposing  to  approve  the 
revised  1990  base  year  emissions 
inventory  submitted  on  January  2,  1997. 
(It  should  be  noted  that  in  the  January 
2,  1997,  submittal,  these  revised  1990 
base  year  numbers  have  been  rounded 
to  the  nearest  10th  of  a  decimal  place 
and  the  non-road  and  area  source 
emissions  have  been  combined.) 

Overall,  these  revisions  to  the  1990 
base  year  inventory  decrease  the  "1990 
ROP  inventory,"  which  is  the  1990  base 
year  inventory  less  the  biogenic 
emissions,  for  the  Baton  Rouge 
nonattainment  area  from  220.4  tons/day 


to  215.6  tons/day.  The  decrease  of  4.8 
tons/day  in  the  1990  ROP  inventory 
reduces  the  15%  ROP  Plan  reductions 
requirement  by  .6  tons/day.  Since  the 
reductions  in  the  approved  15%  ROP 
Plan  have  remained  unchanged. 
Louisiana  added  the  .6  tons/day 
differential  to  the  15%  Plan  SLuplus 
reductions  resulting  in  a  total  surplus  of 
3.2  tons/day  available  to  be  carried  over 
to  the  Post-1996  ROP  Plan.  The  EPA  is 
proposing  to  find  this  revised  surplus 
acceptable  for  use  in  the  Post-1996  ROP 
Plan. 

3.  Adjusted  Base  Year  Inventory 

Section  182(c)(2)(B)  states  that  the 
rate-of-progress  reductions  must  be 
achieved  "from  the  baseline  emissions 
described  in  subsection  182(b)(1)(B)." 
This  baseline  value  is  termed  the  1990 
adjusted  base  year  inventory.  Section 
182(b)(1)(B)  defines  baseline  emissions 
(for  the  purposes  of  calculating  each 
milestone  VOC/nitrogen  oxides  (NOx) 
emissions  reduction)  as  "the  total 


amount  of  actual  VOC  or  NOx  emissions 
from  all  anthropogenic  sources  in  the 
area  during  the  calendar  year  of 
enactment.  This  section  excludes  from 
the  baseline  the  emissions  that  would  be 
eliminated  by  FMVCP  regulations 
promulgated  by  January  1.  1990.  and  the 
Reid  Vapor  Pressure  (RVP)  regulations 
promulgated  by  the  time  of  enactment 
(at  55  FR  23666,  June  11,  1990),  which 
require  maximum  RVP  limits  for 
gasohne  to  be  sold  in  nonattainment 
areas  during  the  peak  ozone  season. 

The  FMVCP/RVP  reduction  between 
1990  and  the  target  year  of  1999  is 
obtained  by  subtracting  a  mobile 
emission  inventory  based  on  projected 
1999  fleet  emission  factors  and  1990 
vehicle  miles  travelled  (VMT)  from  the 
1990  mobile  emission  inventory.  The 
EPA  is  proposing  to  accept  the  State's 
FMVCP/RVP  adjustment  of  24.4  tons/ 
day.  Thus,  the  1990  adjusted  base  vear 
inventory  relative  to  1999  of  191 .2  tons/ 
day  (215.6 — 24.4)  is  proposed  to  be 
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acceptable  for  the  Baton  Rouge  Post- 
1996  ROP  Plan. 


Provided  below  is  a  tabular  summary 
of  the  emissions  inventories  calculated 
above. 


Emissions  inventory 

A.  1990  Base  Year  Emissions  inventory 

B.  1990  Rate-of-Progress  Inventory  (Base  Year — Biogenics)  

C.  Emissions  Reductions  from  the  Pre-1990  FMVCP  and  Phase  II  RVP  Expected  by  1999 

D.  1990  Adjusted  Base  Year  Inventory  (B-C)  


Tons/day 


315.2 

215.6 

24.4 

191.2 


4.  Required  Rate-of-Progress  Reductions 

The  next  step  is  then  to  calculate  the 
Post-1996  ROP  reductions  requirement. 
In  order  to  do  so,  the  1990  adjusted  base 
year  VOC  inventory  is  multiplied  by  9 
percent.  Thus,  the  Post-1996  ROP 
reduction  requirement  is  17.2  tons/day 
(.09x191.2).  The  EPA  is  proposing  to 
find  this  Post-1996  ROP  reduction  (i.e., 
the  9%  ROP  reduction)  acceptable. 

5.  Fleet  Turnover  Correction  Term 

In  the  absence  of  any  new 
requirements  of  the  CAAA,  some 
decrease  in  motor  vehicle  emissions 
will  occur  automatically  due  to  fleet 
turnover.  States  are  not  allowed  to  take 
credit  for  these  reductions  for  ROP 
purposes.  During  the  State's  calculation 
of  the  1996  target  level  of  emissions, 
these  FMVCP  reductions,  along  with 
non-creditable  RVP  reductions  that 
would  occur  between  1990  and  1996. 
were  subtracted  from  the  1990  ROP 
inventory  to  calculate  the  1990  adjusted 
base  year  inventory.  This  1990  adjusted 
base  year  inventory  was  then  used  to 
calculate  the  required  reductions  and 
the  1996  target  level  of  emissions. 

Between  1996  and  1999,  there  will  be 
some  additional  reductions  in  emissions 
due  to  fleet  turnover  that  are  not 
creditable.  These  additional,  non- 
creditable  reductions  are  referred  to  as 
the  fleet  turnover  correction  term.  The 
FMVCP/RVP  mobile  source  reductions 
for  1999  are  calculated  above  (24.4  tons/ 
day).  The  FMVCP/RVP  mobile  source 
reductions  for  1996  (21.4  tons/day)  were 
calculated  in  the  same  way.  The  fleet 
turnover  correction  term  is  the 
difference  between  the  1999  and  1996 
reductions,  or  3.0  tons/day.  The  EPA  is 
proposing  to  accept  the  State's  fleet 
turnover  correction  term  in  the  Baton 
Rouge  Post-1996  ROP  Plan. 

6.  Calculation  of  Target  Level  of 
Emissions 

For  the  purpose  of  calculating  the 
1999  target,  the  1996  target  inventory 
(obtained  from  the  15%  ROP  Plan 
calculatiotis)  is  used.  The  1996  target 
inventory  used  by  the  State  in  this 
calculation  was  revised  from  the  target 
inventory  approved  as  part  of  the  15% 
ROP  Plan  rulemaking  in  order  to 


account  for  the  changes  made  to  the 
1990  base  year  inventory  described 
above.  The  EPA  is  proposing  to  approve 
the  State's  revised  1996  target  level  of 
emissions  of  163.8  tons/day  in  this 
rulemaking. 

The  1999  target  level  of  emissions  is 
the  amount  of  VOC  emissions  that  must 
be  achieved  in  order  for  the 
nonattainment  area  to  demonstrate  that 
the  9%  ROP  requirement  has  been  met. 
The  1999  target  level  used  by  the  State 
in  the  Post- 1996  ROP  Plan  is  the  revised 
1996  target  level  (163.8  tons/day),  less 
the  9%  ROP  reductions  (17.2  tons/day), 
less  the  fleet  turnover  correction  term 
(3.0  tons/day),  or  143.6  tons/day.  The 
EPA  is  proposing  to  approve  the  State's 
1999  target  level  of  emissions  of  143.6 
tons/day  in  this  rulemaking. 

7.  Growth  Calculations 

a.  Introduction.  The  EPA  has 
interpreted  the  Act  to  require  that  States 
must  provide  for  sufficient  control 
measures  in  their  ROP  Plans  to  offset 
any  emissions  growrth  expected  to  occur 
after  1996.  Therefore,  to  meet  the  ROP 
requirement,  a  State  must  provide  for 
sufficient  emissions  reductions  to  offset 
projected  growth  in  emissions  in 
addition  to  the  3  percent  annual  average 
reduction  of  VOC  emissions.  Thus,  an 
estimate  of  growth  in  emissions  from 
1996  to  1999  is  required  for  determining 
the  total  amount  of  required  reductions 
in  the  Post-1996  ROP  Plan.  The  estimate 
is  made  by  taking  the  1990  base  year 
inventory  for  each  of  the  various  source 
categories  and  multiplying  it  by  a  factor 
which  estimates  grovrth  from  1990  to 
1999.  The  growth  of  aach  source  is 
calculated  separately  since  the  sources 
typically  grow  at  different  rates.  The 
following  is  a  discussion  of  the  State  of 
Louisiana's  growth  projections  for 
1996-1999. 

b.  Point  Sources.  Growrth  factors  from 
the  EPA's  Economic  Grov^rth  Analysis 
System  (EGAS)  were  used  to  estimate 
1990-1999  growth  for  point  sources. 
The  EGAS  is  a  computer  software 
package  that  provides  growth  factors  by 
Source  Category  Codes  for  each  specific 
emissions  point  at  a  facility.  The  1999 
point  source  inventory  was  calculated 
by  projecting  the  1990  base  year 


emissions  inventory  by  the  EGAS 
growth  factors.  The  1990-1999  point 
source  growth  is  a  negative  1.6  tons  per 
day  (TPD). 

The  growth  estimate  for  1990-1996 
calculated  in  the  15%  ROP  Plan  was  a 
negative  1.8  tons/day.  As  stated  earlier, 
the  State  is  required  to  offset  the 
emissions  growth  expected  in  1996- 
1999.  Therefore,  the  growth  projection 
for  1996-1999  is  a  positive  .2  tons/day 
(from  negative  1.8  to  negative  1.6  tons/ 
day). 

The  State  noted  in  its  Post- 1996  ROP 
plan  that  the  point  source  emissions 
reductions  reflected  in  the  15%  ROP 
Plan,  34.0  tons/day,  had  been  adjusted 
for  projected  growth  through  1996. 
Growing  the  point  source  reductions  out 
to  1999  increases  the  point  source 
reductions  to  34.2  tons/day.  The  .2  tons/ 
day  difference  in  projected  reductions  is 
showm  in  the  plan  as  a  reduction  in  the 
total  amount  of  growth  that  must  be 
offset.  The  EPA  is  proposing  to  find  the 
State's  point  source  growth  projections 
for  1996-1999  acceptable. 

c.  Area  Sources.  "The  EGAS  growth 
factors  were  used  for  area  sources,  other 
than  gasoline  distribution  and  leaking 
underground  storage  tanks  (USTs). 
(Gasoline  distribution  growth  was  based 
on  1996  and  1999  fleet  gasoline  fuel 
efficiencies  (miles/gallon)  determined 
from  the  MOBILESa  model  and  used 
with  1996  and  1999  VMT  to  estimate 
gas  consumption.  Leaking  USTs  were 
based  on  an  actual  count.)  The  area 
source  grovrth  for  1996-1999  is  .2  tons/ 
day.  The  EPA  is  proposing  to  find  the 
State's  area  source  growth  projections 
for  1996-1999  acceptable. 

d.  On-road  Mobile  Sources.  Highway 
mobile  source  growth  was  determined 
through  projections  using  the 
MOBILE5a  computer  model  and 
projected  grovirth  in  VMT.  The  VMT 
growth  projections  were  developed  by 
the  Louisiana  Department  of 
Transportation,  in  cooperation  with  the 
Metropolitan  Planning  Organization, 
Capitol  Regional  Planning  Commission, 
and  Louisiana  Department  of 
Environmental  Quality.  The  projected 
on-road  mobile  source  emissions  growrth 
for  the  Baton  Rouge  area  (1996-1999)  is 
2.4  tons/day.  The  EPA  is  proposing  to 


Federal  Register/ Vol.  63,  No.  159 /Tuesday.  August  18.  1998/ Proposed  Rules  44197 


find  acceptable  the  State's  on-road 
mobile  source  growth  projections  for 
1996-1999. 

e.  Non-road  Mobile  Sources.  The 
EGAS  growth  factors  were  used  for 


projecting  growth  in  non-road  mobile 
sources.  The  non-road  mobile  growth 
(1996-1999)  is  .2  TPD.  The  EPA  is 
proposing  to  find  acceptable  the  State's 

Baton  Rouge  Growth,  1996-1999 


non-road  mobile  growth  projections  for 
1996-1999  acceptable. 

The  following  Table  summarizes  the 
emissions  growth  by  source  category 
from  the  nonattainment  area; 


Source  category 


Tons'day 


Point 

Area  

On-road  Mobile  

Non-road  Mobile  

Subtotal  

Offset  from  Growth  of  15%  Plan  Point  Source  Reductions 
Total  Growth  in  9%  Plan  


02 
0J2 
2.4 
0^ 
3.0 
(0.2) 
2.8 


In  summary,  the  EPA  proposes  that 
the  State's  methodology  for  selecting 
growth  factors  and  applying  them  to  the 
1990  base  year  emissions  inventory  to 
estimate  growth  in  emissions  from 
1996-1999  is  acceptable. 

8.  Total  Required  Reductions 

The  total  required  reductions  in  the 
plan  include  the  9%  ROP  reductions, 
reductions  to  offset  projected  growth 
(1996-1999),  and  the  FMVCP/RVP 
turnover  correction  reductions  (1996- 
1999).  The  total  required  reductions  are 
23.0  tons/day.  The  State's  "share"  of 
these  reductions  consists  of  the  9 
percent  reductions  (17.2  tons/day)  plus 
the  growth  offset  (2.8  tons/day),  or  20.0 
tons/day.  The  FMVCP/RVP  turnover 
correction  reductions  (3.0  tons/day)  are 
the  Federal  reductions  that  are  not 
creditable  towards  meeting  the  ROP/ 
growth  offset  requirements. 

9.  Measures  to  Achieve  the  Required 
Reductions 

a.  Surplus  Reductions  in  the  15 
Percent  ROP  Plan.  As  stated  previously, 
the  surplus  reductions  in  the  15%  ROP 
Plan  total  3.2  tons/day.  The  State  has 
carried  these  reductions  over  to  the 
Post-1996  ROP  Plan,  which  the  EPA  is 
proposing  to  find  acceptable.  A  detailed 
description  of  the  control  measures  are 
included  in  the  TSD  to  this  proposed 
rulemaking,  as  well  as  in  the  15%  ROP 
Plan  rulemaking  and  its  associated  TSD. 

fa.  TierlFMVCP.  Section  202  of  the 
Act  sets  new  Tier  1  emission  standards 
for  motor  vehicles.  The  EPA 
promulgated  Tier  1  standards  for  1994 
and  later  model  year  light-duty  vehicles 
and  light-duty  trucks  on  June  5,  1991 
(56  FR  25724).  The  Tier  1  standards  are 
approximately  twice  as  stringent  as 
prior  (pre-1990  CAAA)  motor  vehicle 
emissions  standards.  The  State 
employed  the  MOBILE5a  emission 
factor  model  to  estimate  the  amount  of 
VOC  emissions  reductions  from  this 


control  measure.  The  State  has 
calculated  that  the  Tier  1  FMVCP 
reductions  will  achieve  a  total  of  1.0 
tons/day  in  emissions  reductions  in 
1996-1999.  The  EPA  is  proposing  that 
the  State's  emission  reduction  estimates 
are  adequately  documented  and 
acceptable  for  credit  towards  the  Post- 
1996  ROP  Plan. 

c.  Federal  Non-road  Small  Engine 
Standards.  The  Federal  standards  for 
non-road  engines  (25  horsepower  and 
below)  were  promulgated  on  Julv  3, 

1995  (60  FR  34582).  The  standards 
primarily  affect  two  stroke  and  four 
stroke  lawn  and  garden  equipment  and 
light  commercial,  construction,  and 
logging  equipment.  States  are  allowed  to 
take  credit  for  this  measure  in  their  ROP 
Plans  pursuant  to  EPA's  policy 
memoranda,  "Guidance  on  Projection  of 
Nonroad  Inventories  to  Future  Years," 
dated  February  4,  1994,  and  "Future 
Nonroad  Emission  Reduction  Credits  for 
Court-Ordered  Nonroad  Standards." 
dated  November  28,  1994.  Based  on  this 
policy,  Louisiana  took  credit  in  its  Post- 

1996  ROP  Plan  for  the  reductions 
expected  to  result  by  1999  from  the 
Federal  non-road  small  engine 
standards  (22.9  percent  from  1990 
levels).  The  EPA  is  proposing  that  the 
22.9  percent  emissions  reduction  figure 
is  adequately  documented,  follows  EPA 
guidance,  and  is  therefore,  acceptable. 
Thus,  the  reductions  claimed,  1.1  tons/ 
day  (5.0  tons/day  projected  1999 
uncontrolled  emissions  x  22.9  percent) 
are  proposed  by  the  EPA  to  be  creditable 
towards  the  Post-1996  ROP  Plan. 

d.  Architectural  and  Industrial 
Maintenance  (AIM)  Coatings.  The  State 
has  chosen  to  rely  on  the  Federal  AIM 
rule  for  emission  reductions  in  the  Post- 
1996  ROP  Plan.  The  EPA  proposed  this 
national  rule  on  June  25,  1996  (61  FR 
32729).  The  rule  is  expected  to  be 
finalized  in  the  August  1998  time  frame. 
The  State  has  followed  the  EPA's  policy 
memoranda  entitled,  "Credit  for  the  15 


Percent  Rate-of-Progress  Plans  for 
Reductions  from  the  -Architectural  and 
Industrial  Maintenance  Coating  Rule." 
dated  March  22,  1995,  and  "Update  on 
the  Credit  for  the  15%  Rate-of-Progress 
Plans  for  Reductions  from  Architectural 
and  Industrial  Maintenance  Coatings 
Rule."  dated  March  7,  1996.  in 
estimating  the  amount  of  creditable 
emission  reductions  that  will  result 
from  the  final  rule  when  promulgated 
The  guidance  allow  States  to  assume  a 
20  percent  emission  reduction  from  this 
source  category.  The  State's  projected 
uncontrolled  AIM  emissions  in  1999  are 
5.4  tons/day.  Applying  the  20  percent 
reduction  credit  results  in  a  reduction  of 
1.1  tons/day  The  EPA  is  proposing  that 
the  State  has  properly  estimated  the 
emissions  reductions  that  will  result 
from  the  Federal  AIM  rule,  and  the 
reductions,  therefore,  are  creditable 
towards  the  Post-1996  ROP  Plan.  It 
should  be  noted,  however,  that  if  the 
final  rule  does  not  provide  the  amount 
of  credit  indicated  in  the  memorandum 
that  States  can  claim  in  their  ROP  plans, 
Louisiana  is  responsible  for  developing 
measures  to  make  up  the  shortfall. 

e.  Autobody  Refinishing  National 
Rule.  Autobody  shop  emissions  com.e 
from  the  painting  of  damaged  vehicles 
or  the  reconditioning  of  old  vehicles 
typically  done  in  an  industrial  or  small 
business  shop.  The  coatings  used  emit 
VOCs  in  significant  amounts  and  the 
EPA  is  in  the  process  of  developing  a 
national  rule  to  address  the  VOC 
content  in  those  coatings.  The  EPA 
intends  to  finalize  the  rule  in  the  .^ugust 
1998  time  frame.  In  a  November  29. 
1994,  memorandum,  "Credit  for  the  15 
Percent  Rate-of-Progress  Plans  for 
Reductions  from  the  Architectural  and 
Industrial  .Maintenance  Coatings  Rule 
and  Autobody  Refinishing  Rule,"  the 
EPA  set  forth  policy  en  the  creditable 
reductions  from  the  final  autobod\' 
refinishing  rule.  That  memorandum 
allowed  for  a  37  percent  reduction  from 
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1990  base  year  emissions.  Louisiana  is 
claiming  a  37  percent  emissions 
reduction  from  projected  1999 
uncontrolled  emissions.  Louisiana's 
January  2.  1997,  submittal,  states  the 
inventory  is  1.5  tons/day;  however, 
based  on  the  supporting  documentation 
submitted,  the  EPA  has  recalculated  the 
projected  emissions  to  actually  be  1.68 
tons/day  (based  on  a  1990  uncontrolled 
inventory  of  1.4  multiplied  bv  a  1999 
EGAS  growth  factor  of  1.2013).  The 
submittal  takes  credit  for  a  reduction  of 
only  .5  tons/day  (1.5  x  37%).  However, 
the  EPA  has  found  this  figure  to  be 
incorrectly  computed.  The  reductions 
should  actually  be  .62  tons/day  (1.68  x 
37%).  The  EPA  is  proposing  that  .62 
tons/day  of  reductions  be  creditable 
towards  the  Post- 1996  ROP  reduction- 
requirement.  It  should  be  noted, 
however,  that  if  the  final  rule  does  not 
provide  the  amount  of  credit  indicated 
in  the  memorandum  that  States  can 
claim  in  their  ROP  plans,  Louisiana  is 
responsible  for  developing  measures  to 
make  up  the  shortfall. 

/.  Consumer  Products  National  Rule 
Section  183(e)  of  the  Act  required  the 
EPA  to  conduct  a  study  of  VOC 
emissions  from  consumer  and 
commercial  products.  The  EPA  was 
then  required  to  list  (and  eventually)  to 
regulate  those  product  categories  that 
account  for  80  percent  of  the  consumer 
products  emissions  in  the  ozone 
nonattainment  area.  Group  1  of  the 
EPA's  regulatory  schedule  lists  24 
categories  of  consumer  products  to  be 
regulated  by  national  rule — including 
personal,  household,  and  automotive 
products.  The  EPA  intends  to  issue  a 
final  rule  covering  these  products  in  the 
August  1998  time  frame. 

In  a  June  22.  1995,  memorandum 
entitled.  "Regulatory  Schedule  for 
Consumer  and  Commercial  Products 
under  Section  183(e)  of  the  Clean  Air 
Act,"  the  EPA  set  forth  policy  regarding 
the  amount  of  emissions  reductions 
credit  States  could  take  from  the  Federal 
consumer  products  rule.  The  policy 
allows  areas  to  take  a  20  percent 
reduction  from  1990  baseline  levels. 

The  consumer  products  portion  of  the 
State's  1999  uncontrolled  inventory  is 
4.71  tons/day  However,  the  January  2. 
1997.  submittal  inaccurately  states  that 
the  inventory  is  5.1  tons/day.  This 
figure  is  actually  the  uncontrolled  1990 
base  year  inventory  figure.  When  a  1999 
EGAS  growth  factor  of  .9227  is  applied 
to  the  1990  uncontrolled  inventory,  5.1 
tons/day.  the  projected  1999  inventory 
is  4.71  tons/day.  Applying  a  20  percent 
reduction  from  4.71  tons/day  (per  the 
EPA"s  guidance)  results  in  reductions  of 
.94  tons/day  that  are  creditable  toward 
the  Post- 1996  ROP  Plan  requirement. 


The  .06  tons/day  difference  between  the 
amount  of  reductions  creditable  (.94 
tons/day)  and  those  claimed  in  the  plan 
(5.1  ton's/day  x  20%  =  1.0  tons/day)  are 
more  than  offset  by  the  additional  .12 
tons/day  reductions  creditable  to  the 
Post-1996  ROP  Plan  from  the  autobody 
refinishing  regulation  (above).  The  EPA 
is  proposing  that  .94  tons/ day,  versus 
1 .0  tons/day,  be  creditable  towards  the 
Post-1996  ROP  reduction  requirement.  It 
should  be  noted,  however,  that  if  the 
final  rule  does  not  provide  the  amount 
of  credit  that  the  memorandum 
indicates  States  can  claim  in  their  ROP 
plans.  Louisiana  is  responsible  for 
developing  measures  to  make  up  the 
shortfall. 

g.  Glycol  Dehydrator  Controls. 
Controls  have  been  installed  on  glycol 
dehydrators  in  Louisiana  to  comply 
with  the  State's  waste  gas  regulations 
(LAC  33:in.2115).  Section  2115  was  SIP- 
approved  as  part  of  the  EPA's  Louisiana 
RACT  "Catch-up"  rulemaking  (59  FR 
17078,  dated  April  11.  1994).  The 
natural  gas  industry  had  been  unaware 
of  the  amount  of  VOC  emissions  from 
this  source  until  several  years  ago.  As  a 
result,  the  glycol  dehydrator  VOC 
emissions  from  several  facilities  were 
not  included  in  the  original  base  year 
inventory.  The  emissions  were 
subsequently  reported  by  the  facilities 
for  the  1993  Periodic  Emissions 
Inventory.  The  State  has  added  these 
glycol  dehydrator  emissions  (totalling 
9  31  tons/day)  back  to  the  1990  base 
year  inventory.  (As  noted  previously  in 
the  base  year  emissions  inventory 
section,  the  EPA  is  proposing  to  approve 
these  revisions  to  the  1990  base  year 
inventory.)  The  vent  streams  have  been 
controlled  by  routing  them  to  control 
devices  (incinerators).  The  EPA  is 
proposing  that  the  control  efficiency 
and  rule  effectiveness  rates  are 
acceptable.  The  State  has  taken  8.4  tons/ 
day  of  emissions  reduction  credit  in  the 
Post-1996  ROP  Plan  for  six  facilities  that 
have  installed  controls  on  glycol 
dehydrators  to  comply  with  the  State's 
waste  gas  regulations.  The  EPA  is, 
therefore,  proposing  the  emissions 
reductions  from  the  glycol  dehydrator 
controls  have  been  properly  quantified 
and  are  creditable  towards  the  Post-1996 
ROP  Plan  requirements. 

h.  Vents  to  Flare.  A  flare  system  was 
installed  at  a  carbon  black  plant.  Sid 
Richardson,  to  control  vent  streams 
containing  VOCs.  The  controls  were 
installed  to  comply  with  the  State's 
waste  gas  regulation  (LAC  33:111.2115). 
As  stated  above,  section  2115  has  been 
Federally  approved  into  the  Louisiana 
SIP.  The  1999  projected  emissions 
(uncontrolled)  were  412  tons/year. 
Installation  of  the  control  device  has 


resulted  in  emissions  reductions  of  400 
tons/year  or  1.1  tons  per  day.  The  EPA 
is  proposing  that  the  control  efficiency 
and  rule  effectiveness  rates  are 
acceptable,  and  the  emissions 
reductions  claimed,  1.1  tons/day,  are 
creditable  towards  the  Post-1996  ROP 
reductions  requirements. 

/.  Barge  Cleaner  (Permit 
Modification).  Trinity,  Inc.,  is  a  barge 
cleaning  facility  in  East  Baton  Rouge 
Parish  whose  uncontrolled  VOC 
emissions  were  determined  to  be  .9 
tons/day.  The  State  issued  a  permit 
modification  (#0840-00065-04)  Umiting 
emissions  from  the  facility  to  no  more 
than  .1  tons/day  of  VOCs.  The  State 
submitted  the  permit  modification  as 
part  of  the  January  2,  1997,  Post-1996 
ROP  Plan  submittal.  The  permit 
modification  was  issued  under  a  SIP- 
approved  nonattainment  new  source 
review  permitting  program  and  is, 
therefore.  Federally  enforceable.  The 
modification  has  been  reviewed  to 
verify  that  the  emissions  limits  in  the 
permit  are  enforceable,  the  emissions 
reductions  are  properly  quantified,  and 
the  permit  contains  acceptable 
recordkeeping,  reporting,  and 
monitoring  requirements.  The  EPA  is 
proposing  that  the  amount  of  emissions 
reductions  claimed,  .8  tons/day,  is 
creditable  towards  the  Post- 1996  ROP 
reductions  requirement. 

j.  Acetylene  Plant  (Agreed  To  Order). 
Borden  Chemicals  and  Plastics,  located 
in  Ascension  Parish,  discovered  that 
emissions  from  two  sources  in  the 
acetylene  plant,  the  quench  water 
system  and  a  barometric  leg  vent,  were 
understated.  The  State  issued  a 
Reasonable  Further  Progress  Agreed  To 
Order  to  control  these  two  sources  by 
November  1,  1999.  The  order  was 
included  in  the  January  2,  1997,  Post- 
1996  ROP  Plan  submittal.  Reducing 
emissions  from  the  barometric 
condenser  system  will  involve 
modification  of  the  barometric 
condenser  system  and  the  addition  of  a 
non-contact  cooling  tower  and  heat 
exchanger  system.  The  emissions 
reduction  project  from  the  quench  water 
system  involves  handling  quench  water 
from  the  soot  decanters.  Water  exiting 
the  soot  decanters  is  presently  cooled 
via  a  contact  cooling  tower.  A  closed 
loop  design  is  planned  whereby  water 
returning  to  the  quench  will  be  cooled 
by  heat  exchanger.  The  exchanger 
cooling  water  will  be  recycled  through 
a  non-contact  cooling  tower  similar  to 
that  described  for  the  barometric 
condenser  system. 

As  stated  previously  (in  the 
discussion  of  the  1990  base  year 
inventory),  the  understated  emissions 


Federal  Register /Vol    63,  No.  159 /Tuesday,  August  18,  1998 /Proposed  Rules 


44199 


have  been  added  back  to  the  1990  base 
year  point  source  inventory. 

The  emissions  reductions  anticipated 
from  controlling  the  quench  water 
system  and  the  barometric  leg  vent  are 
1.8  and  1.4  tons/day,  respectively.  The 
EPA  has  reviewed  the  Agreed  To  Order 
to  verify  that  the  emissions  limits  in  the 


order  are  enforceable,  and  that  the 
reductions  have  been  properly 
quantified.  In  addition,  the  EPA  verified 
that  the  order  contains  acceptable 
recordkeeping,  reporting,  and 
monitoring  requirements.  The  EPA  is 
proposing  to  approve  the  Agreed  To 
Order  as  part  of  the  Post-1996  ROP  plan 


and  the  associated  emissions 
reductions.  3.2  tons/dav.  as  creditable 
towards  the  9%  ROP  Plan. 

k.  Summary  of  Reductions  in  the 
Plan.  The  following  is  a  summary  of  the 
emissions  reductions  claimed  in  the  9% 
ROP  Plan: 


Louisiana  9  percent  plan  required  reductions  (excluding  RVP/FMVCP) 


(Ton&'day) 


9%  ROP  Reduction 
Growth 
Total 


I.  EPA  Action.  The  EPA  is  proposing 
that  the  control  measures'  associated 
emissions  reductions  claimed  in  the 
January  2,  1997,  Post-1996  ROP  Plan  are 
creditable  towards  the  9%  ROP 
requirements  of  section  182(C)(2)(B)  of 
the  Act.  The  EPA  is  also  proposing  to 
approve  the  Borden  Chemical  and 
Plastics  Reasonable  Further  Progress 
Agreed  To  Order  as  part  of  the  Baton 
Rouge  Post-1996  ROP  Plan. 

B.  Motor  Vehicle  Emissions  Budgets 

1.  Introduction 

As  stated  previously,  section  176(c)  of 
the  Act,  and  the  Federal  Transportation 
Conformity  Rule  require  States  to 
establish  motor  vehicle  emissions 
budgets  in  any  control  strategy  SIP  that 
is  submitted  for  attainment  and 
maintenance  of  the  NAAQS.  Louisiana 
submitted,  in  the  January  2,  1997,  Post- 
1996  ROP  Plan,  1999  projected  motor 
vehicle  emissions  budgets  for  VOC  and 
NOx  for  the  5-parish  Baton  Rouge  ozone 
nonattainment  area. 

In  developing  the  projections,  the 
State  followed  the  requirements  of 
section  51.452(b)(1)  of  the  then-effective 
Federal  Transportation  Conformity 
Rule,  which  stipulate  refined  modeling 
requirements  to  be  used  for  the  areas 
classified  as  serious  and  above  for  ozone 
nonattainment  for  conformity 
determinations  made  after  January  1. 
1995.  These  enhanced  transportation 


modeling  requirements  are  aimed  at 
improving  the  accuracy  with  which 
mobile  source  emissions  are  estimated. 
The  modeling  requirements  are 
discussed  in  detail  in  the  document, 
"1999  Mobile  Source  Emissions  Budget 
for  East  Baton  Rouge  Parish  Utilizing 
Post-Processor  for  Air  Quality," 
prepared  by  the  Capital  Region  Planning 
Commission,  dated  October  1996.  (The 
document  is  available  from  the  EPA 
Region  6  Office  listed  above.) 

2.  EPA  Action 

For  the  5-parish  serious  ozone 
nonattainment  area,  the  State 
estabhshed  VOC/NOx  mobile  vehicle 
emissions  budgets  as  follows: 

Baton  Rouge,  LA  i999  Motor  vehicle 
Emissions  Budgets 


Pollutant 

Budget 
(tons/day) 

VOC  

33  93 

NOv  

58.03 

These  totals  are  the  official  mobile 
emissions  budgets  to  be  used  for 
transportation  conformity 
determinations.  The  EPA  is  proposing  to 
approve  the  MVEBs  m  the  table  above. 


C  Contingency  Measures 
1.  Introduction 

Under  section  1 72(c)(9)  of  the  Act. 
ozone  nonattainment  areas  classified  as 
moderate  or  above  must  submit 
contingency  measures  to  be 
implemented  if  reasonable  further 
progress  (RFP)  is  not  achieved  or  if  the 
standard  is  not  attained  by  the 
applicable  attainment  date.  The 
"General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990"  (57  PR 
13498.  April  16,  1992)  states  that  the 
contingency  measures  should,  at  a 
minimum,  ensure  that  an  appropriate 
level  of  emissions  reduction  progress 
continues  to  be  made  if  attainment  or 
RFP  is  not  achieved  in  a  timely  manner 
and  additional  planning  by  the  State  is 
needed. 

In  the  General  Preamble,  the  EP.A 
interpreted  the  Act  to  require  States 
with  moderate  and  above  ozone 
nonattainment  areas  to  include 
sufficient  contingency  measures  in  their 
November  1993  submittals  so  that,  upon 
implementation  of  such  measures, 
additional  emissions  reductions  of  up  tc 
3  percent  of  the  emissions  in  the 
adjusted  base  year  inventory  (or  a  lesser 
percentage  that  will  cure  the  identified 
failure)  would  be  achie'.ed  in  the  year 
following  the  \ear  in  wnich  the  failure 
has  been  idv-ntified.  States  must  show 
that  their  contingency  measures  can  be 
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implemented  with  minimal  further 
action  on  their  part  and  with  no 
additional  rulemaking  actions  such  as 
public  hearings  or  legislative  review. 

Additional  contingency  provisions  are 
included  in  section  182(c)(9)  for  serious 
ozone  nonattainment  areas.  These  latter 
provisions  are  similar  to  the  section 
172(c)(9)  requirements  except  that  the 
focus  in  section  182  ("Ozone  Areas")  is 
on  meeting  emissions  reductions 
milestones  (section  182(g)). 

a.  Point  Source  Emissions  Banking. 
Louisiana  identified,  in  both  its  15% 
and  Post-1996  ROP  Plans  submittals,  the 
State's  point  source  banking  regulations 
(LAC  33:111  sections  601.  613.  617.  619. 
and  621)  as  the  3  percent  contingency 
measure.  The  banking  regulations  are 
intended  to  meet  the  contingency 
measure  requirements  of  both  section 
172(c)(9)  and  section  182(c)(9)  of  the 
Act.  The  adopted  point  source  banking 
regulations  were  initially  submitted  to 
the  EPA  for  approval  in  the  December 
15.  1995,  15%  ROP  Plan  submittal.  The 
EPA  deferred  taking  action  on  the 
regulations  in  the  context  of  the  15% 
ROP  Plan  approval  until  its  rulemaking 
action  on  the  Post-1996  ROP  Plan/ 
Attainment  Demonstration  SIP.  (The 
rationale  for  "carving  out"  the 
contingency  measures  is  explained  in 
more  detail  in  the  the  TSD  to  this 
proposed  rulemaking  as  well  as  the  TSD 
to  the  15%  ROP  Plan  rulemaking.) 

These  banking  regulations  enable 
point  sources  of  VOC  and  NOx 
emissions  in  Federally  designated  ozone 
nonattainment  areas  to  identify  and 
preserve  emissions  reductions  for 
offsetting  or  netting  purposes.  Emission 
reduction  credits  which  are  established 
in  the  bank  are  also  available  to  the 
State  for  confiscation  if  needed  to  meet 
a  reasonable  further  progress  milestone. 
The  banking  regulations  prohibit 
sources  from  withdrawing  reduction 
credits  below  the  minimum  balance 
needed  to  meet  the  3  percent 
contingency  requirement.  Sources  were 
allowed  six  months  from  the  date  the 
regulation  was  promulgated  to  apply  for 
banking  their  surplus  emissions 
reduction  credits  which  had  occurred 
prior  to  enactment  of  the  regulations.  If 
an  application  for  the  credits  was  not 
received  within  the  si.x-month  period, 
the  credits  were  subject  to  ccmfiscation 
by  the  State.  The  banking  regulations 
require  that  all  emission  reductions 
must  be  surplus  and  Federallv 
enforceable  for  approval  by  the  State  as 
emission  reduction  credits  in  the  bank.^ 


In  the  December  22.  1995,  Post-1996 
ROP  Plan  submittal,  the  State  provided 
a  table  of  the  emissions  reductions  that 
had  been  banked  by  industry  to  date 
pursuant  to  the  regulations.  The  State's 
contingency  measure  requirement  is  5.7 
tons/day  (3  percent  times  the  adjusted 
base  year  inventory  of  191.2  tons/day). 
The  VOC  reductions  "on  deposit."  13.0 
tons/day,  are  well  in  excess  of  the  3 
percent  requirement.  The  table  also 
identified  the  amount  of  NOx  credits 
"on  deposit"  in  the  bank  (5.65  tons/day) 
as  of  the  date  of  the  submittal. 

Sections  172(cJ(9)  and  182(c)(9) 
specify  that  the  contingency  measures 
shall  "take  effect  without  further  action 
by  the  State  or  the  Administrator."  In 
the  "General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990."  the  EPA 
interpreted  this  requirement  to  be  that 
no  further  rulemaking  activities  by  the 
State  or  the  EPA  would  be  needed  to 
implement  the  contingency  measures. 
The  EPA  recognized  that  certain  actions, 
such  as  notification  of  sources, 
modification  of  permits,  etc..  would 
probably  be  needed  before  a  measure 
could  be  implemented  effectively.  States 
would  need  to  show  that  their 
contingency  measures  could  be 
implemented  with  minimal  further 
action  on  their  part  and  with  no 
additional  rulemaking  actions  such  as 
public  hearings  or  legislative  review.  In 
general,  the  EPA  expected  all  actions 
needed  to  effect  full  implementation  of 
the  measures  to  occur  within  60  days 
after  the  EPA  notified  the  State  of  its 
failure. 

The  EPA  is  proposing  that  the  State 
has  met  these  contingency  measures 
requirements  by  having  adopted  and 
submitted  the  point  source  banking 
regulations  and  demonstrating  the  bank 
has  sufficient  VOC  credits  "on  deposit" 
and  available  for  confiscation  in  the 
event  of  a  missed  milestone/failure  to 
attain.  To  ensure  that  sufficient  credits 
remain  in  the  bank  to  cover  the 
contingency  requirement,  the 
regulations  stipulate  that  emission 
reduction  credits  may  not  be  drawn 
down  below  the  amount  claimed  by  the 
State  in  its  three  percent  contingency 


-  .Mthough  the  regulations  are  clear  that,  at  the 
time  of  deposit,  emission  reductions  cedils  must  be 
surplus,  the  rules  do  not  expressly  stale  that  they 
must  be  surplus  at  the  time  they  are  used.  However. 


the  rules  do  state  that  sources  must  comply  with 
new  source  review  retjuirements  and 
preconstruction  permit  regulations  in  accordance 
with  40CFR51.18.  .51.24.  51.i07.  52.21.  52.24. 
52.27.  and  52.28.  (Please  see  the  EP.A's  restructuring 
of  40  CFR  part  51  at  51  FR  40fif>0  to  40661 
(November  7.  1986).) 

40CFR51.165(a)(31(i)  (formerly  40  CFR  51. 18(i)). 
in  particular,  specifically  requires  that  the  Iwseline 
be  tied  to  allowable  (or  actual  in  some  cases) 
emissions  at  the  time  a  permit  application  is  filed. 
Hence,  the  EP.^  believes  the  reijui.-ement  that  the 
emission  reductions  be  surplus  when  actually  used 
is  adequately  addressed  by  the  regulations. 


measure.  The  State  has  discretion  in 
determining  which  credits  should 
actually  be  confiscated  (i.e..  pro-rata, 
last-in/first-out,  etc.). 

As  a  result  of  the  confiscation,  the 
credits  would  no  longer  be  available  to 
facilities  for  either  offsetting  new  source 
growth  or  netting  out  of  nonattainment 
new  source  review.  As  such,  the 
banking  regulations  stipulate  that  the 
State  shall  provide  written  notice  to  the 
affected  facility(ies)  of  its  intention  to 
confiscate  credits  to  meet  the 
contingency  measures.  A  30-day 
comment  period  is  then  allowed  for  the 
affected  facility(ies)  to  respond  to  the 
confiscation  or  submit  an  alternative 
emissions  reduction  proposal.  The  EPA 
is  proposing  to  find  that  the  banking 
rules  provide  for  expeditious 
implementation  of  the  contingency 
measures  consistent  with  the  time 
frames  identified  in  the  General 
Preamble. 

Louisiana  also  submitted  to  the  EPA. 
in  the  January  2.  1997.  Post-1996  ROP 
Plan  submittal,  a  correction  to  a 
typographical  error  in  section  615, 
"Schedule  for  Submitting 
Applications."  The  EPA  is,  therefore, 
proposing  to  act  upon  both  the 
correction  and  the  base  rule  in  this 
rulemaking. 

b.  EPA  Action.  The  EPA  is  proposing 
to  approve  only  the  already-banked 
point  source  VOC  emissions  reductions 
credits  of  5.7  tons/day  towards  meeting 
the  3  percent  contingency  measure 
requirement.  Although,  the  EPA's  "NOx 
Substitution  Guidance"  permits  serious 
and  above  ozone  nonattainment  areas  to 
use  both  NOx  and  VOC  reductions, 
rather  than  VOC  reductions  alone,  to 
meet  RFP  requirements  after  1996,  the 
policy  requires  that  the  cumulative 
VOC/NOx  RFP  reductions  be  consistent 
with  the  emissions  reductions  in  the 
modeled  attainment  demonstration  or 
comparable  modeling  analysis. 
Consistent  with  the  NOx  substitution 
policy,  the  EPA  issued  guidance 
allowing  States  to  substitute  up  to  2.7 
percent  NOx  reductions  for  the  3 
percent  contingency  measure  (which 
would  be  implemented  after  1996)  in 
their  15%  ROP  Plans. 

On  January  16,  1996,  however,  the 
EPA  approved  a  section  182(f)  NOx 
exemption  for  the  Baton  Rouge  ozone 
nonattainment  area  (see  61  FR  2438, 
dated  January  26.  1996).  The  exemption 
was  based  on  an  urban  airshed 
modeling  analysis  that  showed 
additional  NOx  reductions  would  not 
contribute  toward  attainment.  Like  the 
section  182(f)  modeling  analysis,  the 
Attainment  Demonstration  submittal  of 
December  22.  1995.  also  did  not  model 
any  additional  NOx  reductions  beyond 
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some  early  (1990-1994)  voluntary  NOx 
reductions.  Therefore,  the  EPA  believes 
that  allowing  banked  NOx  reductions  to 
be  used  toward  the  3  percent 
contingency  measure  would  be 
inconsistent  with  the  NOx  waiver 
already  approved  for  the  area,  as  well  as 
the  Attainment  Demonstration  SIP. 

The  EPA  has  determined  that  the 
point  source  banking  regulations,  which 
generated  the  5.7  tons/day  of  banked 
VOC  reductions,  are  generally 
consistent  with  the  Act,  EPA  policy/ 
guidance  and  Federal  regulations.  The 
EPA  bases  its  decision  on  the  following: 
(1)  The  rules  mandate  that  major 
sources  bank  their  surplus  emission 
reductions  credits  (2)  the  State  is  vested 
with  the  authority  to  confiscate  the 
necessary  reductions  to  cover  the  3 
percent  contingency  measure  (if 
triggered  following  a  failure  to  meet  an 
RFP  milestone  and/or  attain  the 
NAAQS);  (3)  the  regulations  prohibit 
drawing  down  credits  below  the  3 
percent  requirement;  and  (4)  the  State 
has  demonstrated  that  it  has  sufficient 
credits  currently  "on  account"  to  cover 
the  contingency  measure  requirement  of 
5.7  tons/day  of'VOCs.  Thus,  EPA  is 
proposing  to  approve  5.7  tons/day  of  the 
banked  point  source  VOC  reductions 
(which  total  13.0  tons/day),  towards 
meeting  the  3  percent  contingency 
measure  requirement  required  pursuant 
to  sections  172(c)(9)  and  182(c)(9)  of  the 
Act. 

In  addition,  the  EPA  is  proposing  to 
approve  the  point  source  VOC/NOx 
emissions  reductions  banking 
regulations  as  meeting  the  requirements 
for  SIP  approval  under  part  D  and 
section  110  of  the  Act. 

A  detailed  analysis  of  the  banking 
regulation  is  provided  in  the  TSD  to  this 
proposed  rulemaking. 

It  should  be  noted  that  the  scope  of 
this  proposed  rulemaking  is  to  approve 
the  banked  VOC  emissions  reductions 
as  creditable  towards  the  contingency 
measures  pursuant  to  sections  172(c)(9) 
and  182(c)(9)  of  the  Act.  and  to  approve 
all  of  the  point  source  banking 
regulations  as  an  acceptable  SIP  revision 
pursuant  to  part  D  and  section  110  of 
the  Act.  The  EPA  is  not  approving  the 
banking  regulations  as  an  economic 
incentive  program  (EIP)  pursuant  to  the 
EPA's  Economic  Incentives  Program 
Rules  (59  FR  16690)  and  section  182(g) 
of  the  Act. 

Under  section  182(g)(3),  if  a  State  fails 
to  submit  a  milestone  compliance 
demonstration  for  any  serious  or  severe 
area  as  required  by  section  182(g)(2),  the 
State  must  choose  from  three  options:  to 
bump-up  to  the  next  higher 
classification,  to  implement  additional 
measures  (beyond  those  in  the 


contingency  plan  which  will  already  be 
triggered  and  implemented)  to  achieve 
the  next  milestone,  or  to  adopt  an 
economic  incentive  program  (as 
described  in  section  182(g)(4)).  Under 
section  182(g)(5),  if  a  State  fails  to 
submit  a  compliance  demonstration  for 
any  extreme  area  as  required  by  section 
182(g)(2),  or  if  the  area  has  not  met  an 
applicable  milestone  as  required  by 
section  182(g)(1),  the  State  must  submit 
a  plan  revision  to  implement  an 
economic  incentive  program  (as 
described  in  section  182(g)(4))  within  9 
months  of  such  failure. 

An  EIP  is  not  required  for  the  Baton 
Rouge  serious  ozone  nonattainment 
area.  The  EPA  encourages  the  adoption 
of  "discretionary"  EIPs  by  States,  as 
allowed  for  in  the  Act  (section 
110(a)(2)(A)),  as  a  means  of  stimulating 
the  adoption  of  incentive-based, 
innovative  programs,  where 
appropriate,  that  will  assist  States  in 
meeting  air  quality  management  goals. 
However,  since  the  State  has  not 
expressly  submitted  the  point  source 
banking  regulations  as  a  section  182(g) 
SIP  revision,  the  EPA  believes  it  beyond 
the  scope  of  this  rulemaking  to  act  upon 
the  banking  regulations  as  an  EIP. 

D.  Additional  Rule  Submitted 

The  State  elected  to  include 
regulation  LAC  33:111.611,  "Mobile 
Sources  Emissions  Reductions,"  in  the 
January  2.  1997,  submittal  for  the  EPA's 
approval  as  part  of  the  overall  emissions 
banking  program.  However,  the  State  is 
not  taking  any  reduction  credit  in  the 
contingency  plan  from  this  voluntary 
mobile  source  emissions  reduction 
program.  In  fact,  no  vehicles  have 
actually  been  scrapped  to  date  under  the 
program  and,  hence,  no  mobile  emission 
reduction  credits  have  been  banked 
statewide  as  part  of  the  vehicle 
scrappage  program. 

Since  the  State's  submission  of 
section  611.  certain  national  policy 
issues  have  arisen  surrounding  the  use 
of  mobile  source-generated  emissions 
reductions  credits  for  use  bv  point 
s^ources.  Pending  resolution  of  these 
issues,  the  EPA  is  deferring  action  on 
the  regulation  at  this  time.  Deferring 
action  on  this  rule  will  have  no  effect  on 
either  the  Post-1996  ROP  Plan  or  the 
Attainment  Demonstration  since  the 
State  is  not  relying  on  reductions  from 
the  vehicle  scrappage  program  to  meet 
the  reductions  target  or  demonstrate 
attainment.  A  more  in-depth  discussion 
of  the  EPA's  rationale  for  deferring 
action  on  the  rule  is  provided  in  the 
TSD  to  this  proposed  rulemaking. 


E.  Attainment  Demonstration 
1.  Introduction 

According  to  section  182(c)(2)(A)  of 
the  Act,  serious  and  above  ozone 
nonattainment  areas  must  submit  a 
revision  to  the  SIP  that  includes  a 
demonstration  that  the  plan,  as  revised, 
will  provide  for  attainment  of  the 
NAAQS  for  ozone  by  November  15, 
1999.  In  addition  to  the  15%  and  9% 
(net  of  growth)  ROP  reductions 
requirements,  if  the  mandatory  emission 
reductions  are  not  sufficient  to 
demonstrate  attainment  of  the  ozone 
NAAQS  by  November  15,  1999, 
emissions  (VOCs  and/or  NOx)  must  be 
further  reduced  until  attainment  is 
demonstrated  through  photochemical 
grid  modeling. 

For  ozone  nonattainment  areas 
classified  as  serious  or  above,  section 
182(c)(2)(A)  of  the  Act  requires  an 
attainment  demonstration  based  on 
photochemical  grid  modeling,  for  which 
the  Urban  Airshed  Model  (UAM)  is  the 
EPA-approved  model.  See  appendix  W 
of  40  CFR  part  51. 

The  moaeling  portion  of  the  SIP 
submittal  was  reviewed  in  terms  of 
technical  accuracy  and  for  consistency 
with  EPA  modeling  guidelines  The 
following  guidance  documents  establish 
the  acceptable  techniques  for 
application  of  CAM  demonstrating 
attainment  of  the  ozone  NAAQS: 

EPA's  Guideline  on  Air  Quality 
Models  (Revised}  (July  1986): 

EPA's  Guideline  for  Regulatory- 
Application  of  the  L'AM[]u]\  1991);  and 

EPA's  final  Guidance  on  use  of 
Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  XAAQS  (June 
1996). 

Thus,  the  re\iew  covered  the 
appropriateness  of  data  sources, 
appropriateness  of  technical  judgements 
and  procedures  followed  in  input 
preparation,  performance  of  quality 
assurance  and  diagnostic  procedures, 
adequacy  of  model  base  case 
performance,  consistency  of  control 
measure  simulation  inputs  with  the 
submitted  control  measures,  adequacy 
of  the  demonstration  of  attainment  of 
the  NAAQS,  and  consistency  and 
completeness  of  documentation. 

The  UAM  model  uses  an  inventory  of 
pollutant  emissions,  together  with  air 
quality  and  meteorological  data,  as 
input  to  a  system  of  algorithms 
incorporating  chemistry  and  dispersion, 
in  order  to  simulate  an  observed 
pollution  episode.  Once  a  "base  case"  is 
developed  that  meets  tne  minimum 
performance  criteria,  projected  future 
emissions  ar?  used  as  mput  to  simulate 
air  quality  in  the  attainment  deadline 
year.  Various  combinations  of 
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geographically  uniform  emission 
reductions  are  simulated  to  determine 
appro.ximate  attainment  reduction 
targets.  Plarmers  design  a  control 
strategy  to  meet  these  targets,  and  then 
simulate  it  with  UAM,  including  the 
spatially  and  temporally  varying  effects 
of  the  selected  controls.  Attainment  is 
demonstrated  when  the  modeled  air 
quality  with  emission  controls  in  effect 
is  below  the  NAAQS  throughout  the 
geographical  modeling  domain. 

2.  Uncertainty  and  Model  Performance 

A  modeling  attainment  demonstration 
is  subject  to  several  uncertainties.  The 
meteorological  and  air  quality  inputs 
have  their  own  associated  uncertainties, 
both  in  measurement  and  in 
representativeness.  In  addition,  not  all 
variables  can  be  measured  for  all  hours, 
so  default  and  interpolated  values  must 
be  used.  Processes  such  as  chemical 
reaction  and  advection  necessarily 
appear  in  the  model  in  simplified  form. 
The  selected  episodes  may  not  represent 
all  conditions  conducive  to  high 
pollutant  levels.  Finally,  base  case  and 
projected  emissions  are  uncertain. 
Biogenic  emission  methodologies  are 
also  in  a  state  of  flux.  In  spite  of  these 
sources  of  uncertainty,  photochemical 
grid  modeling  is  the  best  tool  that  is 
available  for  determining  the  emission 
reductions  that  are  needed  for  NAAQS 
attainment.  The  Guideline  procedures 
are  meant  to  ensure  that  inputs  are  set 
in  a  scientifically  sound  manner,  and  to 
uncover  compensating  errors  that  can  be 
present  even  when  the  model  predicts 
ozone  well. 

In  recognition  of  these  uncertainties, 
the  EPA's  Guidance  on  Use  of  Modeled 
Results  to  Demonstrate  Attainment  of 
the  Ozone  NAAQS  was  developed  to 
better  reflect  experience  gained  in 
model  applications  since  1991.  The 
guidance  was  intended  to  assist  States' 
efforts  to  develop  their  "Phase  11"  SIP 
revisions  demonstrating  attainment  of 
the  ozone  NAAQS  pursuant  to  the 
March  2.  1995,  EPA  memorandum  from 
Assistant  Administrator  Mary  Nichols 
entitled.  "Ozone  Attairmient 
Demonstrations."  The  guidance  allows 
States  to  use  a  "weight-of-evidence" 
determination  if  the  modeled  attainment 
test  is  not  fully  passed,  showing  that 
attainment  of  the  NAAQS  is  still  likely. 
(An  explanation  of  the  attainment  tests 
is  provided  below.) 

As  explained  in  the  Guideline, 
episodes  are  chosen  for  modeling  based 
on  their  high  ozone  levels,  data 
availability,  and  other  criteria. 
Generally,  episodes  should  be  chosen 
that  are  approximately  as  severe  as  the 
area's  design  value,  which  is  based  on 
the  historical  ozone  highs.  During  a 


particular  episode,  the  observed  ozone 
peak  may  be  higher  or  lower  than  the 
design  value;  but  as  long  as  it  is 
relatively  close,  that  episode  can  be 
accepted  for  use  in  an  attainment 
demonstration.  (See  also  the  discussion 
of  the  attainment  test  below.) 

Once  an  episode  is  chosen,  modelers 
attempt  to  simulate  it  with  UAM. 
Various  performance  statistics  and 
diagnostic  tests  are  available  to  gauge 
their  success.  (A  discussion  of  the 
statistical  and  diagnostic  tests  employed 
in  the  evaluation  of  the  Baton  Rouge 
modeling  demonstration  is  provided 
below.)  The  most  commonly  stated  one 
is  the  peak  accuracy,  since  it  is  the 
ozone  peak  that  is  ultimately  to  be 
reduced  to  the  NAAQS  level.  However, 
it  uses  only  one  place  and  time  out  of 
all  those  simulated.  In  judging  model 
performance  to  be  acceptable, 
predictions  at  many  places  and  times 
are  examined.  Also  the  overall  pattern 
of  ozone  and  other  chemical  species  are 
evaluated,  in  light  of  the  changing 
emissions  and  meteorology  occuring 
during  the  episode.  Sometimes  a 
lengthy  process  of  diagnostic  testing  and 
refinement  of  inputs  is  required.  Thus, 
the  finally  accepted  base  case  may  show 
some  bias  (e.g.,  simulated  ozone  peak 
not  matching  the  observed),  and  yet  be 
fully  adequate  as  a  simulation  of  the 
episode,  and  for  use  in  an  attainment 
demonstration.  The  EPA  is  proposing  to 
find  that  the  Baton  Rouge  episodes  had 
acceptable  performance  and  met  EPA's 
Guideline  criteria. 

3.  Episodes  Modeled 

The  Guideline  calls  for  a  minimum  of 
3  primary  episode  days  to  be  modeled. 
The  EPA  may  allow  areas  to  use  just  two 
if  they  are  based  on  a  field  study,  since 
this  provides  substantially  more 
complete  data,  and,  hence,  more 
confidence  in  model  development 
procedures  and  results.  The  tradeoff  of 
higher  quality  modeling  for  fewer 
episodes  is  deemed  by  EPA  to  be  a 
reasonable  one.  In  the  case  of  the  Baton 
Rouge  demonstration,  however,  the 
State  modeled  all  three  primary  episode 
days. 

The  following  three  episodes  were 
selected  for  use  in  the  December  22, 
1995,  Baton  Rouge  Attainment 
Demonstration  SIP  submittal:  August 
15-16.  1989;  May  24-25.  1990;  and 
August  18-19.  1993. 

4.  Attainment  Tests 

The  Guidance  on  use  of  Modeled 
Results  to  Demonstrate  Attainment  of 
the  Ozone  NAAQS  (June  1996) 
identifies  two  approaches  that  the  State 
can  use  for  demonstrating  attainment  of 
the  ozone  NAAQS.  One  of  the 


acceptable  approaches  is  called  the 
"Deterministic  Approach."  which 
consists  of  a  deterministic  test  and  an 
optional  weight-of-evidence 
determination.  The  deterministic  test  is 
passed  if  predicted  maximum  ozone 
concentrations  are  less  than  or  equal  to 
124  parts  per  billion  (ppb)  in  all  surface 
grid  cells  on  all  modeled  primary 
episode  days.  If  the  test  is  not  passed, 
a  weight-of-evidence  determination  may 
be  used  to  show  that  attainment  of  the 
NAAQS  is  still  likely. 

Meanwhile,  the  second  acceptable 
approach  is  called  the  "Statistical 
Approach."  This  approach  consists  of 
two  parts:  a  "Statistical  Test,"  and  a 
weight-of-evidence  determination.  The 
"Statistical  Test"  includes  three 
benchmarks.  The  first  of  these  limits  the 
number  of  allowed  exceedances.  The 
second  restricts  the  magnitude  of  an 
allowed  exceedance.  The  third 
benchmark  requires  a  minimum  level  of 
improvement  in  air  quality  to  be 
exceeded.  If  one  or  more  of  the 
benchmarks  is  failed,  a  weight-of- 
evidence  determination  may  also  be 
performed  using  corroborative 
information.  If  the  corroborative 
information  is  consistent  with  the 
likelihood  that  a  proposed  strategy  will 
lead  to  attainment  of  the  ozone  NAAQS 
by  statutory  dates,  attainment  has  been 
demonstrated. 

As  discussed  below,  the  State  has  met 
these  requirements  by  demonstrating 
attainment  of  the  ozone  NAAQS 
through  UAM  modeling  consistent  with 
the  EPA's  guidance  using  the 
"Statistical  Approach." 

5.  Photochemical  Grid  Model  Used 

The  State  used  UAM  version  IV,  an 
EPA-approved  photochemical  grid 
model,  to  develop  the  attaiiunent 
demonstration  for  the  Baton  Rouge  area. 
The  State's  modeling  activities  were 
performed  as  outlined  in  the  UAM 
modeling  protocols  and  according  to  the 
EPA's  "Guideline  for  Regulatory 
Application  of  the  Urban  Airshed 
Model."  (A  specific  modeling  protocol 
was  developed  by  the  State  for  its 
modeling  activities.  The  State's 
modeling  protocol  was  reviewed  and 
approved  by  the  EPA.) 

"The  Baton  Rouge  modeling  domain 
covers  all  or  part  of  20  parishes  in 
Louisiana,  including  the  Baton  Rouge 
serious  ozone  nonattainment  area 
consisting  of  East  Baton  Rouge.  West 
Baton  Rouge,  Livingston,  Iberville,  and 
Ascension  Parishes. 

a.  Modeling  Inputs,  i.  Meteorological 
and  Air  Quality  Inputs.  In  performing 
the  base  case  analyses,  meteorological 
models  were  employed  to  simulate  the 
weather  patterns  characteristic  of  each 
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episode.  Concurrently,  models  of 
emissions  of  NOx.  VOCs.  and  carbon 
monoxide  (CO)  were  developed  to 
characterize  the  spatial  and  temporal 
distributions  of  these  ozone  precursors. 

The  meteorological  data  and  air 
quality  data  used  in  this  modeling  study 
were  obtained  from  a  variety  of  sources 
including  the  Aerometric  Information 
Retrieval  System,  the  National  Climatic 
Data  Center,  and  the  Louisiana 
Department  of  Environmental  Quality. 
Land-use  data  were  obtained  from  the 
U.S.  Geological  Survey  (USGS).  The 
meteorological  data  were  collected  from 
various  surface  meteorological 
monitoring  sites.  These  were 
supplemented  with  aircraft  data.  The 
State  followed  the  EPA's  UAM  guidance 
to  develop  domain-wide  hourly  wind 
field  data,  mixing  heights,  temperature, 
and  meteorological  scalars  for  Baton 
Rouge. 

The  State  used  the  air  quality  data 
(i.e.,  ambient  ozone,  nitric  oxide, 
nitrogen  dioxide  and  CO 
concentrations)  measured  at  monitoring 
stations  throughout  the  domains  to 
construct  initial  conditions.  In  addition, 
EPA-recommended  background 
concentration  values  were  used  where 
measurements  were  unavailable. 

a.  Base  Case  Emissions  Inventories. 
The  State  followed  the  EPA's 
procedures  for  developing  episode- 
specific  base  case  emissions  inventories. 
The  Baton  Rouge  modeling  exercises 
were  conducted  using  emissions 
inventories  compiled  by  survey  and 
direct  measurement  by  the  State.  The 
modeling  emissions  inventories  are 
composed  of  point  source,  area,  on-road 
mobile,  non-road  mobile,  and  biogenic 
emissions.  Where  applicable,  emissions 
were  adjusted  for  pertinent  conditions 
related  to  the  episode  day  to  be 
modeled,  thus  producing  day-specific 
emissions.  Adjustments  were  related  to 
meteorology,  operating  conditions  at 
major  point  sources,  and  upset 
conditions  or  other  unusual  events  that 
may  have  affected  the  emissions. 

In  the  Baton  Rouge  modeling 
exercises,  the  State  developed  separate 
modeling  inventories  for  all  the 
episodes  primarily  based  on  the  1990 
and  1993  base  year  emissions 
inventories.  The  State  employed  the 
EPA's  UAM  Emissions  Preprocessor 
System  (EPS),  Version  2.0,  to  facilitate 
developing  detailed  emission 
inventories. 

For  the  point  source  modeling 
inventory,  the  State  compiled  and  used 
the  1990  base  year  and  1993  periodic 
point  source  inventories  for  the  entire 
modeling  domain.  These  annual 
emissions  were  adjusted  to  reflect 
seasonal  and  day-of-week  variations  in 


activity  levels.  The  episode-specific 
hourly  NOx  emissions  rates  of  several 
major  electric  utilities  in  the  area  (i.e.. 
Big  Cajun  #1.  Big  Cajun  #2)  were  also 
taken  into  account  in  the  modeling.  This 
information  was  then  processed  through 
EPS  2.0. 

For  area  sources,  the  State  developed 
the  episodic  inventory  for  the  Baton 
Rouge  ozone  nonattainment  area  based 
on  the  "top-down"  approach,  wherein 
parish  emissions  are  spatially  allocated 
using  surrogate  parameters.  The  area 
source  emissions  estimates  were 
developed  for  all  parishes  in  the 
modeling  domain  except  Avoyelles 
Parish.  Area  source  emissions  for 
Avoyelles  Parish  were  extracted  from 
the  EPA's  1990  Interim  Inventory.  In 
addition,  emissions  fi-om  autobody 
refinishing  were  only  provided  for  the 
then-six  nonattainment  parishes,  so  the 
emissions  for  this  source  category  from 
the  1990  Interim  Inventory  were 
extracted  and  added  to  the  area  source 
inventory  for  the  remaining  parishes  in 
the  modeling  domain.  The  State  used 
EPS  2.0  to  process  these  area  source 
emissions. 

On-road  mobile  source  episode- 
specific  emissions  were  developed 
based  on  the  top-down  approach,  also. 
This  top-dowTi  approach  employed  the 
output  of  the  EPA's  mobile  emissions 
factor  model,  MOBILESa,  coupled  with 
the  LADOTd  vehicle  miles  traveled 
(VMT)  estimates.  The  VMT  was 
estimated  for  each  parish  in  the  domain. 
A  seasonal  adjustment  was  applied  to 
the  VMT  estimates  by  LADOTd  to 
reflect  peak  ozone  seasonal  levels  before 
calculating  the  parish-level  onroad 
motor  vehicle  emissions.  The  final 
inventories  produced  by  EPS  2.0  for 
each  episode  day  accurately  reflect 
episodic  daily  diurnal  temperature 
variations. 

For  the  non-road  mobile  source 
emissions  estimates  (for  the  then-six 
nonattainment  parishes),  the  State  used 
1990  county  level  estimates  of 
emissions  assembled  by  Energy  and 
Environmental  Analysis,  Inc.,  for  the 
EPA's  Office  of  Mobile  Sources  (1992). 
For  the  remaining  parishes  in  the 
modeling  domain,  the  State  used 
emissions  data  from  the  EPA's  1990 
Interim  Inventory  to  develop  the  non- 
road  mobile  modeling  inventory. 

The  State  developed  biogenic 
emissions  estimates  for  the  Baton  Rouge 
modeling  domain  based  on  information 
provided  by  the  Georgia  Institute  of 
Technology  (GIT).  The  biogenic 
emissions  data  provided  by  GIT 
represented  biogenic  emission  rates  for 
one  hour,  calculated  at  30  degrees 
Celsius  and  full  solar  intensity,  for  each 
grid  cell.  In  addition,  biogenic  emission 


estimates  provided  by  GIT  were 
adjusted  for  specific  episodes  based  on 
hourly  variations  in  temperature  and 
solar  intensity- 

Hi.  Projection  Inventories.  The  State 
used  the  EPS  2.0  utility  program  (i.e.. 
Bureau  of  Economic  Analysis  Factors 
(BEAFAC))  to  generate  state-level 
projection  factors  from  to  1999  for  area, 
non-road  mobile,  and  point  sources.  The 
factors  produced  by  BEAFAC  are  based 
on  the  Bureau  of  Economic  Analysis' 
"Regional  Projections  to  2040."  which 
contains  the  state  data  related  to 
population,  personal  income, 
employment  and  earnings  for  57 
industrial  groupings.  For  this 
apphcation,  the  BEAFAC  cross- 
reference  glossary  was  modified  to  use 
the  employment  projections  rather  than 
earnings,  since  the  State  considered  the 
employment  factors  as  more 
representative  of  anticipated  growth  in 
the  Baton  Rouge  area.  Meanwhile,  the 
1999  mobile  source  emission 
inventories  for  the  Baton  Rouge 
modeling  domain  were  based  on 
MOBILESa  emission  factors  and 
LADOTd's  VMT  projections.  (LADOTd's 
VMT  projection  was  the  1999  VMT 
estimates  by  parish  and  functional 
classification  for  only  the  Baton  Rouge 
then-six  parish  ozone  nonattainment 
area.)  Future  year  VMT  estimates  for 
other  parishes  were  not  available  and. 
therefore,  were  kept  at  the  1990  level. 
(The  EPA  believes  this  is  acceptable 
because  the  parishes,  which  are  outside 
of  the  Baton  Rouge  nonattainment  area, 
are,  for  the  most  part,  rural  in  nature 
and  have  not  experienced  significant 
population  growth  since  1990.) 

The  future  year  (1999)  baseline 
emissions  inventories  are  summarized 
in  Appendix  E  to  the  "Final  Technical 
Support  Document:  Application  of  the 
Urban  Airshed  Model  to  the  Baton 
Rouge,  Louisiana  Ozone  Nonattainment 
Area  (December  1995).  '  which  was 
included  in  the  December  22,  1995, 
attainment  demonstration  submittal. 
The  1999  baseline  emission  estimates 
account  for  the  effects  of  growth  and 
mobile-source  emission  reductions  due 
to  fleet  turnover.  The  federally 
mandated  15  percent  reduction  in  VOC 
emissions  between  1990  and  1996.  and 
additional  9  percent  (1996-1999) 
reduction  required  for  serious  ozone 
nonattainment  areas  are  accounted  for 
in  the  1999  baseline  modeling 
inventories  as  well.  The  controls  affect 
point,  area,  onroad  and  nonroad  mobile 
sources.  The  industrial-source  NOx 
reductions  between  1990  .uid  1994 
resulting  from  several  facilities' 
participation  in  a  voluntary  early  NOx 
reduction  program  were  also 
incorporated  into  the  modeling 


44204 


Federal  Register/ Vol.  63,  No.  159 /Tuesday,  August  18,  1998 /Proposed  Rules 


inventory.  Other  control  programs  in 
effect,  such  as  the  existing  vehicle  anti- 
tampering  inspections  required  for 
attainment  areas  as  welJ  as  for 
nonattainment  parishes  were  taken  into 
account  in  the  projected  modeling 
inventory. 

iv.  Future  Boundary  Conditions. 
Improvements  in  air  quality  in  the 
Baton  Rouge  area  are  anticipated  by 
1999,  and  these  are  reflected  in  the 
boundary  condition  estimates.  For 
determining  futiue-year  boundary 
conditions  for  the  three  episodes,  the 
State  took  into  account  the  emission 
reductions  that  would  take  place 
between  the  base  and  future  years. 

b.  Base  Case  Model  Performance.  In 
the  Baton  Rouge  model  performance 
evaluation,  both  graphical  and  statistical 
performance  measures  were 
implemented  for  all  meteorological 
episodes  and  monitoring  networks.  The 
graphical  measures  include  time  series 
plots  of  the  observed  and  simulated 
pollutant  concentrations,  and  contour 
plots  showing  isopleths  of  simulated 
pollutant  concentrations,  and.  where 
available,  observed  surface-layer 
concentrations.  The  statistical 
performance  measures  consisted  of  the 
mathematical  calculation  of  a  number  of 
statistical  measures  of  bias  including  the 
unpaired  highest-prediction  accuracy, 
the  normalized  bias  test,  and  the  gross 
error  of  all  pairs  greater  than  60  ppb.  A 
sensitivity  analysis  was  also  conducted 
to  assess  the  stability  of  the  models 
across  a  range  of  possible  input 
parameters.  In  the  Baton  Rouge  base 
case  simulations,  the  model 
performance  for  the  August  15-16, 
1989,  and  August  18-19,  1993.  episodes 
was  good.  The  model  performance  for 
the  May  24-25,  1990,  episode  was  very 
good.  The  TSD  to  this  proposed 
rulemaking  provides  a  detailed  analysis 
of  the  base  case  model  performance. 

6.  Attainment  Demonstration 

The  EPA's  Guideline  for  the 
Regulatory  Application  of  the  Urban 
Airshed  Model  stipulates  that,  for  the 
primary  episode  days  modeled,  there 
should  be  no  predicted  daily  maximum 
ozone  concentrations  greater  than  0.124 
ppm  anywhere  in  the  modeling  domain 
for  each  primary  episode  day  modeled. 
However,  as  stated  previously.  The  EPA 
has  revised  the  model  test  for 
demonstrating  attainment  of  ozone 
NAAQS.  The  revisions  purposely  make 
the  modeled  attainment  test  more 
closely  reflect  the  form  of  the  NAAQS. 
The  revised  tests  are  laid  out  in  the 
EPA's  guidance  document  entitled, 
Guidance  on  Use  of  Modeled  Results  to 
Demonstrate  Attainment  of  the  Ozone 
NAAQS  (June  1996).  In  the  guidance. 


the  EPA  recommends  either  a  Statistical 
Approach  or  Deterministic  Approach 
should  be  used  for  the  attainment 
demonstration  of  the  ozone  NAAQS. 

Briefly,  the  Statistical  Approach 
consists  of  a  test  and  an  optional 
weight-of-evidence  determination.  The 
statistical  test  includes  the  application 
of  three  benchmark  tests  which 
examine:  (1)  the  number  of  simulated 
exceedances  within  defined  subregions 
of  the  modeling  domain,  (2)  the 
magnitude  of  the  simulated  exceedances 
compared  to  calculated  limits,  and  (3) 
the  simulated  reduction  in  areal  ozone 
coverage  relative  to  the  base  case 
simulation.  A  weight-of-evidence 
determination  entails  use  of 
supplementary  analyses  to  determine 
whether  attainment  is  likely,  despite  the 
model  results  which  do  not  pass  the 
statistical  test. 

Meanwhile,  the  Deterministic 
Approach  consists  of  a  deterministic 
test  plus  an  optional  weight-of-evidence 
determination.  The  deterministic  test  is 
passed  if  daily  maximum  concentrations 
predicted  in  every  surface  grid  cell  are 
less  than  or  equal  to  124  ppb  for  all 
primary  episode  days.  Again,  a  weight- 
of-evidence  determination  may  be 
undertaken  to  demonstrate  attainment 
despite  results  which  do  not  pass  the 
deterministic  test. 

To  be  consistent  with  the  EPA 
guidance,  the  State  used  the  three 
episodes,  all  having  good  to  very  good 
model  performance,  for  demonstrating 
attainment  of  the  ozone  NAAQS.  These 
episodes  were  modeled  using  the 
projected  1999  emission  inventory, 
which  includes  the  emission  controls  to 
be  implemented  through  1999.  As  a 
result,  for  the  August  15-16,  1989 
episode,  the  maximum  simulated  (peak) 
concentration  is  reduced  from  15.9  to 
12.2  parts  per  hundred  million  (pphm) 
on  the  first  day  of  the  episode  and  from 
16.0  to  12.7  pphm  on  the  second  day. 
For  the  May  24-25,  1990,  episode,  the 
maximum  simulated  ozone 
concentration  is  reduced  from  13.8  to 
12.6  pphm  on  the  first  day  of  the 
episode  and  from  16.4  to  13.8  pphm  on 
the  second  day.  For  the  August  18-19, 
1993  episode,  the  maximum  predicted 
concentration  is  reduced  from  15.9  to 
15.0  pphm  on  the  first  day  of  the 
episode  and  from  14.8  to  14.2  pphm  on 
the  second  day.  (These  results  are 
provided  in  the  TSD  to  this  rulemaking 
at  Figures  7.1a,  7.1b,  7.3a,  7.3b,  7.5a, 
7.5b,  and  Tables  7-4  through  7-6). 

These  future  year  simulation  results 
were  then  reviewed  in  accordance  with 
the  updated  EPA  guidance  on  the  use  of 
modeled  results  to  demonstrate 
attainment  of  the  ozone  standard.  The 
State  elected  to  use  the  Statistical 


Approach  along  with  weight-of- 
evidence  determination  to  demonstrate 
attaiiunent  of  the  ozone  NAAQS. 

As  stated  previously,  Benchmark  Test 
#1  examines  the  number  of  simulated 
exceedances  within  defined  subregions 
of  the  modeling  domain.  For  the  test, 
the  State  used  the  Classification  and 
Regression  Tree  analysis  software  to 
classify  the  three  episodes  based  on  the 
meteorological  and  air  quality 
conditions.  For  Baton  Rouge,  the  test 
limits  the  number  of  projected 
exceedance  days  per  subregion  in  the 
modeling  domain  to  2.  The  maximum 
number  of  days  for  which  an 
exceedence  occurs  within  any  subregion 
is  2.  Hence,  Benchmark  Test  #1  is 
passed.  (A  more  detailed  explanation  of 
this  statistical  test  is  provided  in  the 
TSD  to  this  proposed  rulemaking.) 

Benchmark  Test  #2  requires  that  the 
predicted  daily  maxima  corresponding 
with  each  allowed  modeled  exceedance 
may  not  be  greater  than  concentration 
derived  from  a  distribution  of  observed 
daily  maxima  at  sites  currently  just 
attaining  the  ozone  NAAQS.  This  was 
defined  as  the  site  having  1  to  3 
exceedances  within  this  time  frame,  and 
the  fourth  highest  maximum  ozone 
concentration  was  less  than  12.4  pphm 
but  greater  than  or  equal  to  11.5  pphm. 
The  State  used  the  data  collected  at 
Louisiana  monitoring  sites  for  the 
period  1984-1994  to  determine  a 
distribution  of  maximum  ozone 
concentrations  for  monitoring  sites  just 
satisfying  the  ozone  NAAQS.  Thus,  the 
State  calculated  the  resultant  maximum 
allowed  concentration  for  each 
meteorological  episode  by  determining 
the  concentration  obtained  from  the 
distribution  which  would  correspond  to 
a  day  with  the  same  likelihood  of  being 
exceeded  as  the  day  in  question.  As  a 
result,  the  exceedance  limits  for  the 
August  16,  1989,  May  25,  1990,  and 
August  19,  1993,  primary  episode  days 
are  12.4  pphm,  13.7  pphm  and  12.4 
pphm,  respectively.  Meanwhile,  the 
simulated  maximum  ozone 
concentrations  for  the  August  16,  1989, 
May  25,  1990,  and  August  19,  1993, 
primary  episode  days  are  12.7  pphm, 
13.8  pphm,  and  14.2  pphm, 
respectively.  Thus,  the  August  16, 1989, 
and  May  25,  1990,  primary  episode  days 
came  very  close  to  meeting  the 
benchmark,  while  the  August  19, 1993, 
episode  did  not. 

Benchmark  Test  #3  requires  that,  for 
a  composite  of  all  primary  episode  days, 
areal  ozone  coverage  for  a  cutoff 
concentration  of  12.4  pphm  is  reduced 
by  at  least  80  percent  compared  to  that 
for  the  base  case  simulation.  This  test  is 
only  required  if  ozone  concentrations 
are  underestimated  in  the  base  case 
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simulation.  In  the  base  case  simulations 
for  Baton  Rouge,  the  fractional  bias,  a 
measure  of  over/underestimation,  for 
the  simulation  of  the  August  16,  1989, 
and  August  19,  1993,  episodes  are 
within  plus  or  minus  5  percent,  and  the 
May  25,  1990,  episode  value  is  7.3 
percent  (the  positive  value  indicates 
overestimation).  Therefore,  Benchmark 
Test  #3  did  not  apply  because  the  model 
over  predicted  for  the  composite  of  the 
three  episodes. 

7.  Modeling  Evaluation  Summary 

The  EPA  believes  that  the  State's 
attainment  demonstration  for  the  Baton 
Rouge  ozone  nonattainment  area  fulfills 
the  requirements  of  section  182(c)(2)(A) 
of  the  Act.  The  State  has  adequately 
followed  the  EPA's  guidance  on  the 
application  of  the  UAM  for 
demonstrating  attainment  of  the  ozone 
NAAQS.  Following  the  Statistical 
Approach,  it  was  demonstrated  that  two 
of  the  three  episodes  met  or  nearly  met 
all  the  specified  benchmark  criteria. 
However,  supplementary  information 
(i.e.,  mid-course  review,  severity  of 
selected  episodes,  uncertainty  in  the 
boundary  condition  estimates,  etc.) 
provided  by  the  State  for  consideration 
in  the  weight-of-evidence  has  supported 
the  State's  attainment  demonstration. 

In  addition,  the  "Guidance  on  the  Use 
of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS," 
allows  the  use  of  normalized  trend  data, 
results  from  observational  models  and 
or  other  models  and  consideration  of 
incremental  cost/benefit  estimates,  etc., 
in  a  weight-of-evidence  determination. 
In  determining  whether  the  State's 
statistical  approach  and  weight-of- 
evidence  determination  was  adequate, 
EPA  considered  trend  data,  in 
particular,  which  reflect  significant 
reductions  in  monitored  ozone  values, 
precurser  emissions,  etc.  since  1990. 

For  example,  air  quality  in  the  Baton 
Rouge  ozone  nonattainment  area  has 
shown  a  steady  improvement  toward 
attaining  the  ozone  NAAQS.  The  ozone 
design  value  has  dropped  significantly 
from  the  1990  design  level  of  168  ppb. 
The  current  design  value  (based  on 
1995-1997  air  quality  data)  is  139  ppb. 
(A  historical  account  of  the  design 
values  since  1990  is  provided  in  the 
TSD  to  this  proposed  rulemaking.) 

This  position  is  further  strengthened 
by  the  results  of  a  recent  analysis  of 
precursor  emissions  in  the  area 
conducted  by  EPA  Region  6.^  A  review 
of  the  total  non-methane  organic 


'U.S.  Environmental  Protection  Agency  Region  6. 
Initial  Analysis  of  1996  Photochemical  Assessment 
Monitoring  Stations  fPAMS)  Data  from  Baton 
Rouge,  El  Paso,  Dallas,  and  Houston,  December  3. 
1997. 


compound  trend  data  (1985-1996)  in 
Baton  Rouge  shows  a  61  percent 
decrease  at  the  Capitol  Site  of  the 
summer  mean  concentrations — from  795 
parts  per  billion  carbon  (ppbC)  in  1985 
to  307  ppbC  in  1996. 

Furthermore,  the  number  of 
exceedence  days  has  also  been  on  a 
generally  downward  trend.  A  historical 
account  of  the  exceedences  days  is 
provided  in  the  TSD  to  this  proposed 
rulemaking. 

In  summary,  based  on  the  results  of 
the  Statistical  Approach,  along  with  the 
weight-of-evidence  determination,  EPA 
is  proposing  that  the  modeled  control 
strategy  will  provide  for  attainment  of 
the  ozone  NAAQS  by  the  statutory 
attainment  date. 

8.  Control  Strategy  Evaluation 

Tables  7-1  through  7-3  of  the 
December  22,  1995,  submittal  compare 
the  1999  projected  VOC  and  NOx 
inventories  with  the  base  case 
inventories  for  the  modeling  domain. 
For  the  August  16,  1989.  primary 
episode  day,  the  total  anthropogenic 
VOC  emissions  for  1999  are  29.7  percent 
lower  than  the  1989  emissions  estimates 
and  the  total  1999  anthropogenic  NO.x 
emissions  are  9.0  percent  lower  than  the 
1989  emissions.  For  the  May  25.  1990 
primary  episode  day,  the  total 
anthropogenic  VOC  emissions  for  1999 
are  28.2  percent  lower  than  the  1990 
emissions  estimates  and  the  total  1999 
anthropogenic  NOx  emissions  are  8.3 
percent  lower  than  the  1990  emissions. 
For  the  August  1993  primary  episode 
day,  these  percentages  are  14.9  percent 
(lower)  for  VOC  and  2.7  percent  (higher) 
for  NOx.  (The  smaller  reductions  for  the 
1993  episode  reflect  the  following:  (1) 
the  projection  period  (1993-1999)  is 
shorter,  and  (2)  the  actual  baseline 
inventories  include  the  VOC  reductions 
and  the  voluntary  early  NOx  reductions 
that  occurred  between  1990  and  1993.) 

Although  the  EPA  believes  that 
reducing  NCx  emissions  can  have 
positive  effects  on  ozone  levels, 
particularly  in  terms  of  lowering  the 
background  concentrations  in 
downwind  areas,  the  modeling 
demonstrations  submitted  by  the  State 
to  EPA  to  date  have  not  demonstrated 
conclusively  that  the  voluntary  earlv 
NOx  emissions  reductions  are  essential 
for  attaining  the  ozone  standard 
throughout  the  modeling  domain.  As 
such,  at  this  time,  the  EPA  is  not 
requiring  the  State  to  establish 
permanent  and  enforceable  limits  for 
those  sources  at  the  levels  resulting 
from  voluntary  early  NOx  reductions. 
The  EPA  bases  its  decision  on  the 
following: 


First,  additional  UAM  modeling 
results  submitted  to  EPA  have  been 
inconclusive  with  regards  to  the  benefits 
of  the  early  NOx  reductions  on 
projected  ozone  levels.  In  its  November 
17,  1994,  section  182(f)  NOx  waiver,  the 
State  included  a  three-episode  UAM 
demonstration  showing  that  additional 
NOx  reductions  (beyond  the  "earlv" 
NOx  reductions  achieved  to  date)  would 
not  contribute  to  attainment  in  the  area. 
For  the  demonstration,  the  State 
modeled  three  emission  reduction 
scenarios  (i.e.,  substantial  VOC 
reductions,  substantial  NOx  reductions; 
and  VOC  and  NOx  reductions)  for  all 
three  episodes  using  a  1999  projected 
emissions  inventon,'  that  included  the 
early  point  source  NOx  reductions  and 
the  15%  ROP  reductions.  The  State 
modeled  the  scenarios  using  across-the- 
board  reductions  in  the  projected  VOC  * 
and  NOx  point  source  emission 
inventories.  For  all  three  episodes,  the 
controlling  day  showed  that  the 
domain-wide  predicted  maximum 
ozone  concentrations  were  lowest  when 
only  VOC  reductions  were  modeled.  In 
contrast,  further  NOx  reductions 
increased  the  domain-wide  ma.ximum 
ozone  concentrations.  The  modeling 
results  are  explained  in  detail  in  the 
EPA's  TSD  to  the  section  182(f) 
rulemaking.  The  EPA's  approval  of  the 
State's  section  182(f)  petition  was 
published  on  Januarv  26.  1996  (61  FR 
2438). 

In  the  section  182(f)  modeling 
demonstration,  the  State  plotted  the 
effect  of  the  15%  ROP.  early  NOx.  and 
across-the-board  VOC/NOx  reductions 
on  predicted  maximum  ozone  values. 
These  plots  were  also  included  in  the 
TSD  to  the  proposed  rulemaking  on  the 
section  182(f)  petition  in  Figures  7.  9. 
and  11.  Most  noteworthy  was  the 
inconclusiveness  of  the  effect  of  the 
early  NOx  reductions  on  predicted  peak 
ozone  concentrations.  In  the  case  of  the 
July  28,  1989.  episode,  the  early  NOx 
reductions  resulted  in  a  slight  increase 
in  peak  concentrations  (from  138  ppb  to 
139).  In  the  August  16.  1989.  episode, 
peak  concentrations  remained 
unchanged  (138  ppb).  Lastly,  in  the  May 
25.  1990.  episode,  peak  concentrations 
were  decreased  slightly  from  the  earlv 
NOx  reductions  (145  to  144). 

In  addition,  in  the  case  of  the  August 
19.  1993.  episode,  the  earlv  NOx 


"It  should  be  noted  that,  for  the  purposes  of  the 
section  182(f)  demonstration  ;h(^  State  did  not 
model  the  post-1996  ROP  (9'''r,)  emission  reduction 
strategy  since  a  specific  control  strategy  had  not 
been  developed  at  the  time  of  sunmitting  the 
section  182(f]  demonstration  Hiwever.  the  point 
source  reductions  scenarios  th.:i  were  modeled 
represent  equal  or  greater  VOC  n-duclions  than 
those  required  to  meet  the  Post  1996  ROP  emissions 
reduction  target. 
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reductions  are  included  in  the  actual 
emissions  (the  majority  of  the 
reductions  having  occurred  by  1993). 
From  that  baseline  level,  areawide  point 
source  NOx  emissions  are  projected  to 
1999.  In  1999,  the  projected  point 
source  NOx  emissions  are  2.7  percent 
greater  in  1999  than  in  the  base  case 
(i.e.,  1993).  In  spite  of  the  growth  in 
point  source  NOx  emissions  from  1993- 
1999,  hov^rever.  the  peak  modeled  ozone 
concentration  was  reduced  from  148 
ppm  in  the  base  case  to  142  ppm.  (See 
Table  7-6  in  the  TSD  to  this  proposed 
rulemaking). 

In  summary,  the  EPA  proposes  that 
the  modeling  results  for  Baton  Rouge 
adequately  demonstrate  that  the  area 
could  attain  the  ozone  standard  by  1999 
through  the  implementation  of  a  VOC- 
only  control  strategy  consisting  of  the 
Federally  enforceable  15  percent  and 
Post-1996  ROP  reductions  (net  of 
growth)  from  the  1990  base  year  levels, 
and  without  the  voluntary  early  NOx 
reductions. 

9.  Modeling  Attainment  Without  I/M 

As  mentioned  previously,  the  UAM 
analyses  in  the  December  22,  1995, 
submittal  modeled  on-road  mobile 
emissions  reductions  that  were  expected 
to  result,  by  November  15,  1999,  from  a 
decentralized,  low  enhanced  vehicle  1/ 
M  program.  The  I/M  program,  which 
was  scheduled  to  begin  January  1,  1999, 
consisted  of  a  biennial  two-speed  idle 
test  in  East  Baton  Rouge  Parish,  with 
remote  sensing  in  all  of  the  (then  six) 
ozone  nonattainment  parishes.  The 
program's  authorizing  legislation 
included  a  sunset  clause  requiring 
reauthorization  of  the  program  by  the 
Legislature  every  two  years.  Ultimately, 
the  Louisiana  Legislature  did  not 
approve  the  reauthorization  of  the 
program,  and  the  EPA  was  required  to 
disapprove  the  Baton  Rouge  low 
enhanced  I/M  SIP. 

In  light  of  this,  the  State  opted  to 
remove  the  I/M  reductions  from  the 
Post-1996  ROP  Plan  and  replace  them 
with  additional  point  source  emissions 
reductions  in  the  January  2,  1997,  Post- 
1996  ROP  Plan  revision.  However,  in 
order  for  the  State  to  replace  the  I/M 
reductions  in  the  plan  submittal  with 
point  source  reductions,  the  EPA 
required  the  State,  in  the  January  2, 
1997,  submittal,  to  provide  an  analysis 
of  the  impact  that  removing  the 
reductions  from  I/M  would  have  on  the 
modeling  results.  (In  the  December  22, 
1995,  submittal,  the  State  claimed  2.1 
tons/day  of  reduction  credits  from 
implementing  the  low  enhanced  I/M 
program  in  the  nonattainment  area.) 

In  the  January  2,  1997,  submittal, 
Louisiana  described  observed  impacts 


on  modeling  results  resulting  from 
increases  in  the  projected  on-road 
mobile  emissions  inventory.  First,  the 
State  noted  that,  in  the  case  of  the 
August  1989  and  May  1990  episodes, 
the  State  initially  modeled  a  domain- 
vdde  projected  on-road  mobile  VOC 
emissions  inventory  of  39.5  tons/day. 
This  represented  the  projected  mobile 
inventory  assuming  a  full  enhanced  (1/ 
M  240)  vehicle  inspection/maintenance 
program  that  was  initially  proposed  by 
the  State.  Subsequently,  the  EPA  revised 
the  Federal  I/M  regulations  to  allow  for 
a  low  enhanced  I/M  program.  Under  the 
low  enhanced  I/M  program,  the  domain- 
wide  projected  on-road  mobile 
emissions  were  42.2  tons/day  (for  the 
August  1989  episode)  and  42.0  tons/day 
(for  the  May  90  episode).  The  projected 
increase  in  VOCs,  2.8  tons/day  for  the 
August  89  episode  and  2.6  tons/day  for 
the  May  90  episode,  had  no  discemable 
effect  on  the  maximum  simulated  ozone 
or  the  areal  ozone  coverage  above  124 
ppb  for  the  modeled  attaiiunent 
demonstration. 

The  lack  of  sensitivity  to  changes  in 
the  onroad  mobile  VOC  emissions  was 
also  demonstrated  with  the  August  1993 
modeling  episode.  Due  to  a  mobile 
inventory  processing  error,  domain- 
wide  on-road  mobile  VOC  projected 
emissions  of  56.5  tons/day  were  initially 
modeled,  which  corresponded  to  a 
maximum  simulated  ozone  value  of  145 
ppb.  Correcting  the  mobile  processing 
error  produced  a  projected  on-road 
mobile  VOC  inventory  of  45.3  tons/day 
(under  the  low  enhanced  I/M  program). 
When  the  UAM  modeling  simulation 
was  rerim  using  the  corrected  inventory, 
the  maximum  simulated  ozone  was  142 
ppb.  The  13.6  tons/day  decrease  in 
mobile  VOCs  accounted  for  only  a  3  ppb 
reduction  in  the  maximum  simulated 
ozone.  This  further  exemplified  the  lack 
of  response  in  maximum  simulated 
ozone  levels  to  changes  in  projected 
mobile  VOC  emissions. 

The  EPA  is  proposing  that  the 
analysis  has  adequately  demonstrated 
that  this  increase  in  projected  (1999) 
mobile  source  VOC  emissions  (resulting 
from  the  removal  of  the  low  enhanced 
I/M  program  from  the  control  strategy) 
would  have  no  discemable  effect  on  the 
maximum  simulated  ozone  or  the  areal 
ozone  coverage  above  124  ppb  for  the 
modeled  attainment  demonstration. 

It  should  be  noted  that  the  EPA  did 
not  request  that  the  State  provide  a 
commensurate  analysis  of  the  effect  that 
substituting  additional  point  source 
VOC  emissions  reductions  (2.1  tons/ 
day)  for  the  I/M  reductions  would  have 
on  the  modeled  results.  The  EPA 
considered  this  type  of  analysis 
unnecessary  for  the  following  reasons: 


First,  as  a  percentage  of  the  domain- 
wide  VOC  point  source  emissions 
reductions  modeled,  the  additional  2.1 
tons/day  of  point  source  emissions 
reductions  are  not  significant  and,  thus, 
are  not  expected  to  influence  the 
modeling  results.  For  instance,  in  the 
case  of  the  August  16,  1989,  episode, 
base  case  point  source  emissions  were 
reduced  by  48.3  percent  in  the 
projection  (1999)  year.  Reducing  the 
projected  point  source  emissions  by  2.1 
tons/day  constitutes  an  additional 
reduction  of  only  2.0  percent  from  the 
base  case  levels  (from  48.3  to  50.3 
percent).  In  the  case  of  the  May  25, 
1990,  episode,  base  case  point  source 
emissions  were  reduced  by  48.7  percent 
in  the  projection  year.  Reducing  the 
projected  point  source  emissions  by  2.1 
tons/day  also  constitutes  an  additional 
reduction  of  only  2.0  percent  from  the 
base  case  levels  (from  48.7  to  50.7 
percent).  Lastly,  in  the  case  of  the 
August  19, 1993,  episode,  base  case 
point  source  emissions  were  reduced  by 
22.4  percent  in  the  projection  year. 
Reducing  the  projected  point  source 
emissions  by  2.1  tons/day  constitutes  an 
additional  reduction  of  only  3.0  percent 
from  the  base  case  levels  (from  22.4  to 
25.4  percent). 

Second,  EPA  expects  that  further 
reducing  the  point  source  VOC 
emissions  would  only  contribute  to 
attainment  of  the  N  AAQS.  This  is 
consistent  with  the  control  strategy 
being  modeled  for  attainment  (which 
relies  on  significant  emissions 
reductions  from  point  sources)  and 
other  directional  modeling  submitted  by 
the  State  to  date,  namely,  the  modeling 
submitted  in  the  section  182(f)  NOx 
waiver  request.  As  stated  previously,  in 
the  section  182(f)  UAM  demonstration, 
the  State  modeled  across-the-board 
point  source  VOC  reduction  scenarios  in 
addition  to  the  15%  ROP  reductions 
(namely  25,  50,  75,  and  100  percent 
across-the-board  reductions  in  point 
source  VOC  emissions).  For  all  three 
episodes,  the  controlling  day  modeling 
results  showed  that  domain-wide 
predicted  maximum  ozone 
concentrations  were  lowest  when  the 
across-the-bocud  point  source  VOC 
reductions  were  modeled.  A  more 
detailed  discussion  of  the  across-the- 
board  VOC  reductions  scenarios 
modeled  is  provided  in  the  TSD  to  the 
EPA's  rulemaking  action  approving  the 
Baton  Rouge  section  182(f)  NOx 
exemption. 

10.  EPA  Action 

The  EPA  is  proposing  to  approve 
Louisiana's  Attainment  Demonstration 
SIP  submittals,  dated  December  22, 
1995,  and  January  2, 1997,  as  meeting 
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the  requirements  of  section  182(c)(2)(A) 
of  the  Act  for  demonstrating  attainment 
of  the  NAAQS  for  ozone  by  November 
1999.  Through  photochemical  grid 
modeling,  the  State  has  demonstrated  to 
the  EPA's  satisfaction  that  the  VOC 
reductions  in  the  15%  and  Post-1996 
ROP  Plans  (34.8  tons/day  and  21.4  * 
tons/day,  respectfully)  are  sufficient  to 
demonstrate  attainment  of  the  ozone 
NAAQS  by  the  statutory  deadline  and 
that  further  reductions  in  VOC  and/or 
nitrogen  oxides  (NOx))  are  not  necessary 
to  attain. 

III.  Proposed  Rulemaking  Action 

The  EPA  has  reviewed  the  SIP 
submittals  for  consistency  with  the  Act, 
applicable  EPA  regulations  and  EPA 
policy,  and  is  proposing  to  approve  the 
following  under  sections  110(k)(3), 
301(a).  and  Part  D  of  the  Act: 

A.  Post- 1996  ROP  Plan 

The  Baton  Rouge,  Louisiana,  Post- 
1996  Rate-of-Progress  Plan  as  originally 
submitted  December  22,  1995,  and 
revised  January  2,  1997,  as  meeting  the 
requirements  of  section  182(c)(2)(B)  of 
the  Act  to  achieve  a  reduction  in  VOC 
emissions  (net  of  growth)  of  9  percent 
between  1996  and  1999. 

B.  Contingency  Plan 

The  Baton  Rouge,  Louisiana, 
contingency  plan,  initially  submitted  as 
part  of  the  15%  ROP  Plan  on  December 
15,  1995,  and,  subsequently,  as  part  of 
the  Post-1996  Rate-of-Progress  Plan 
submitted  December  22,  1995,  and 
revised  January  2,  1997.  The  EPA  is 
proposing  approval  of  the  contingency 
plan  as  meeting  the  requirements  of 
sections  172(c)(9)  and  182(c)(9)  of  the 
Act  that  moderate  and  above  ozone 
nonattainment  areas  include 
contingency  measures  in  their  ROP  Plan 
submittals.  Specifically,  the  EPA  is 
proposing  to  approve  the  contingency- 
reserved  VOC  banked  emissions 
reductions  of  5.7  tons/day  (achieved 
through  the  State's  banking  regulations), 
identified  in  a  table  in  Appendix  T  of 
the  December  22,  1995,  submittal,  as 
creditable  towards  the  3  percent 
contingency  requirements  of  sections 
172(c)(9)  and  182(c)(9)  of  the  Act.  In 
addition,  the  EPA  is  proposing  to 
approve  the  point  source  VOC  and  NOx 
emissions  reductions  banking 
regulations  (LAC  33:111  sections  601, 
613,  617,  619,  and  621).  submitted 
December  15,  1995,  and  revised  January 
2,  1997.  as  meeting  the  requirements  for 


'The  21.4  tons/day  in  emissions  reductions 
includes  the  3.2  tons/day  surplus  reductions  from 
the  15%  ROP  Plan  carried  over  to  the  Post-1996 
ROP  Plan. 


SIP  approval  under  part  D  and  section 
llOoftheCAAA. 

C.  Motor  Vehicle  Emissions  Budgets 

The  1999  Motor  Vehicle  Emissions 
Budgets  for  on-road  mobile  VOC  and 
NOx  emissions  for  the  Baton  Rouge  5- 
parish  ozone  nonattainment  area 
submitted  Januar\'  2,  1997,  as  meeting 
the  requirements  of  section  176(c)  of  the 
Act  and  40  CFR  51.452(b)  of  the  Federal 
Transportation  Conformity  Rule. 

D.  Attainment  Demonstration 

The  Baton  Rouge,  Louisiana 
Attainment  Demonstration  submitted 
December  22,  1995,  and  revised  January 
2,  1997,  including  the  modeling 
analyses,  as  meeting  the  requirements  of 
section  182(c)(2)(A)  of  the  CAAA  to 
provide  for  attainment  of  the  ozone 
NAAQS  by  the  applicable  November  15. 
1999,  attainment  date. 

E.  Emission  Inventory  Revisions 

Revisions  to  the  1990  base  year  VOC 
emissions  inventory  submitted  January 
2,  1997  as  meeting  the  requirements  of 
section  182(a)(1)  of  the  Act.  In  addition, 
the  EPA  is  proposing  to  codify  the 
revisions  to  the  1990  base  year 
emissions  inventory  submitted  as  part  of 
the  15%  ROP  Plan  approved  October  22. 
1996  (61  FR  54737). 

F.  Revisions  to  1 996  Target  Level  of 
Emissions 

The  revision  to  the  1996  target  level 
of  VOC  emissions  submitted  January  2. 
1997.  as  meeting  the  requirements  of 
part  D  and  EPA  guidance. 

The  EPA  is  deferring  taking  any 
action  at  this  time  on  tiie  State's 
accelerated  vehicle  retirement 
regulation  (LAC  33:in.611)  entitled. 
"Mobile  Sources  Emission  Reductions." 
which  was  submitted  to  the  EPA  on 
January  2.  1997.  Deferred  action  on  this 
regulation  has  no  effect  on  either  the 
Baton  Rouge  Post-1996  ROP  Plan  or  on 
the  Baton  Rouge  Attainment 
Demonstration  since  the  State  took  no 
credit  in  these  plans  for  reductions  from 
vehicle  scrappage. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  fight  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Orders  (E.O.)  12866  and 
13045 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 


from  E.O.  12866.  entitled  "Regulatorv 
Planning  and  Review."  review. 

The  proposed  rule  is  not  subject  to 
E.O.  13045.  entitled  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks."  because  it  is 
not  an  "economically  significant"  action 
under  E.O.  12866. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  600  et  seq..  generally  requires 
an  agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I.  part  D  of 
the  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  flexibility  analysis  would  constitute 
Federal  inquiry'  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 
Union  Electric  Co..\.  U.S.  EPA.  All 
U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  signed 
into  law  on  March  22.  1995.  the  EPA 
must  prepare  a  budgetar\'  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  SlOO  million  or  more. 
Under  section  205.  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  proposed  does  not 
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include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  SlOO  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dio.xide.  Ozone,  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401  ct  scq. 

Dated:  August  3,  1998 
Gregg  .■\.  Cooke, 

Regional  Administrator,  Region  (>. 
(PR  Doc.  98-22062  Filed  8-17-98;  8:45  ami 
BILLING  CODE  &S60-6(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AK  15-1703;  FRL-6146-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Alaska 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Envirorunental  Protection 
Agency  (EPA)  invites  public  comment 
on  Its  proposed  approval  of  numerous 
revisions  to  the  State  of  Alaska 
Implementation  Plan  submitted  to  EP.-\ 
by  the  Director  of  the  Alaska 
Department  of  Environmental 
Conservation  (ADEC)  on  Januarv  8, 
1997.  and  March  17.  1998.  The  revisions 
were  submitted  in  accordance  with  the 
requirements  of  section  110  and  Part  D 
of  the  Clean  Air  Act  (hereinafter  the 
Act).  EP.'^  is  taking  no  action  at  this  time 
on  the  provisions  relating  to  the 
permitting  of  ^ationary  sources, 
including  the  construction  of  new  and 
modified  stationary  sources.  Part  D  new 
source  review,  and  prevention  of 
significant  deterioration  permitting,  but 
will  propose  action  on  those  provisions 
in  a  separate  notice.  EPA  is  also  taking 
no  action  on  a  number  of  provisions 
which  are  unrelated  to  the  purposes  of 
the  implementation  plan,  including  the 
Alaska  provisions  for  implementing  the 
Title  V  operating  permit  program. 


DATES:  Comments  must  be  postmarked 
on  or  before  September  17.  1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston,  SIP 
Manager,  EPA,  Office  of  Air  Quality 
(OAQ-107),  1200  Sixth  Avenue,  Se'attle, 
Washington  98101. 

Copies  of  the  State's  request  and  other 
information  supporting  this  proposed 
action  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations:  EPA,  Office  of  Air 
Quality  (OAChl07),  1200  Sixth  Avenue, 
Seattle,  Washington  98101,  and  Alaska 
Department  of  Environmental 
Conservation,  410  Willoughby  Avenue, 
Juneau,  Alaska  99801. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Bray,  Senior  Air  Pollution 
Scientist,  Office  of  Air  Quality  (OAQ- 
107),  EPA,  Seattle.  Washington,  (206) 
553-4253. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Clean  Air  Act  Amendments  of 
1990,  Title  V,  requires  States  to  develop 
operating  permit  programs  for  most 
stationary  sources.  While  Title  V 
operating  permit  programs  are  not 
approved  as  part  of  the  State 
Implementation  Plan  (SIP)  under 
section  110  of  the  Act,  many  provisions 
of  the  SIP  will  interact  closely  with  the 
Title  V  operating  permit  program.  As 
such,  many  States  will  be  revising 
provisions  of  their  SIPs  to  facilitate  and 
improve  the  relationship  between  their 
SIP  and  their  Title  V  operating  permit 
program.  The  ADEC  amended  numerous 
provisions  of  its  current  rules  for  air 
pollution  sources  and  submitted  them  to 
EPA  on  January  8,  1997,  and  March  17. 
1998,  as  revisions  to  the  Alaska  SIP. 

IL  Description  of  Submittals 

On  January  8,  1997.  the  Director  of 
.•\DEC  submitted  the  Alaska  air  quality 
regulations,  18  Alaska  Administrative 
Code  (AAC)  50,  effective  January  18, 
1997  (with  the  exception  of  18  AAC 
50.055(a)(9),  50.085,  50.090,  50.110, 
50.300(g),  and  50.310(1)),  to  EPA  as  a 
revision  to  the  Alaska  SIP.  These 
regulations  are  intended  to  replace 
entirely  the  current  version  of  the  18 
AAC  50  in  the  EPA-approved  SIP.  (See 
40  CFR  52.75  for  identification  of  the 
regulations  contained  in  the  ciurent 
EPA-approved  SIP.)  The  January  8, 
1997,  submittal  also  includes  the 
current  Alaska  Statutes  for  air  pollution 
control,  specifically  the  1993  Alaska  Act 
(Chapter  74  State  Legislative  .Act  1993) 
relating  to  air  quality  control  and  the 
prevention,  abatement,  and  control  of 
air  pollution  as  a  revision  to  the  statutes 
in  the  EPA-approved  SIP.  Finally,  the 


submittal  includes  the  "In  Situ  Burning 
Guidelines  for  Alaska  (revised  5/94)," 
which  implement  certain  provisions  of 
the  open  burning  regulations  in  18  AAC 
50.065.  On  March  17.  1998,  the  Director 
of  ADEC  resubmitted  revisions  to  the 
opacity  and  particulate  emission 
standards  for  urea  prilling  towers  in 
operation  before  July  1,  1972  (18  AAC 
50.055(a)(3)  and  (b)(6)),  along  with  the 
ambient  impact  demonstrations 
required  under  40  CFR  part  51, 
appendix  V  to  support  the  changes  in 
emission  standards. 

in.  Proposed  Action 

A.  Changes  to  Emission  Standards 

The  amended  rules  include  two 
changes  to  the  emission  standards  for 
urea  prilling  towers  in  operation  prior  to 
July  1,  1972.  First,  the  opacity  limit  in 
18  AAC  50.055(a)(3)  is  changed  from  30 
percent  to  55  percent  (not  to  be 
exceeded  for  more  than  three  minutes  in 
any  one  hour),  and  a  40  percent  (24- 
hour  average)  standard  is  added. 
Second,  the  particulate  emission  limit 
in  18  AAC  50.055(b)(6)  is  changed  from 
0.1  grains  per  dry  standard  cubic  foot  to 
0.04  grains  per  dry  standard  cubic  foot. 
The  SIP  revision  submittal  includes  an 
adequate  demonstration,  including 
dispersion  modeling,  that  the  revised 
emission  standards  ensure  attainment 
and  maintenance  of  the  national 
ambient  air  quality  standards  (NAAQS) 
for  PM-10  and  prevent  the  significant 
deterioration  of  air  quality  in  the  area 
affected  by  urea  prilling  towers.  EPA, 
therefore,  proposes  to  approve  the 
amended  emission  limitations  as  a 
revision  to  the  Alaska  SIP. 

B.  Revisions  to  Current  Provisions 

The  amended  rules  include  a  number 
of  changes  to  current  provisions  to 
strengthen  and  improve  air  quality 
protection  in  certain  areas  of  Alaska. 
Special  protection  areas  for  sulfur 
dioxide  are  established  in  18  AAC 
50.025  in  order  to  apply  more  stringent 
requirements  in  the  Unalaska  and 
substantially  revised,  primarily  through 
the  addition  of  provisions  regulating 
firefighter  training  and  the  use  of  open 
burning  as  an  oil  spill  response 
countermeasure.  The  opacity  standards 
for  marine  vessels  (18  AAC  50.070)  are 
revised  to  address  more  and  different 
modes  of  operation  for  vessels  operating 
within  three  miles  of  the  Alaska 
coastline.  The  regulations  for  wood- 
fired  heating  device  visible  emission 
standards  (ISAAC  50.075)  are  revised 
to  incorporate  provisions  of  the  Code  of 
the  city  and  Borough  of  Juneau,  Alaska 
and  an  Ordinance  of  the  City  and 
Borough  of  Juneau,  Alaska,  both  of 
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which  are  provisions  of  the  PM-10 
attainment  plan  for  the  Juneau  PM-10 
nonattainment  area.  Finally,  the 
provisions  for  enforceable  test  methods 
(18  AAC  50.220)  are  revised  and 
expanded  to  specify  the  compliance 
methods  for  all  emission  standards  and 
limitations  established  in  and  pursuant 
to  18  AAC  50.  EPA  has  determined  that 
these  amendments  improve  and 
strengthen  the  provisions  of  the  Alaska 
SIP  and  proposes,  therefore,  to  approve 
the  changes  as  revisions  to  the  Alaska 
SIP. 

C.  Excess  Emission  Provisions 

The  amended  rules  include  the 
addition  of  new  provisions  addressing 
excess  emissions  (18  AAC  50.240). 
These  provisions  specify  the 
demonstration  necessary  to  determine 
that  excess  emissions  are  unavoidable 
and  describe  how  periods  of 
unavoidable  excess  emissions  are  to  be 
addressed  in  an  enforcement  action. 
Excess  emissions  which  are  determined 
to  be  unavoidable  under  these 
provisions  will  be  excused  and  are  not 
subject  to  penalty.  However,  the 
provisions  do  not  limit  ADEC's 
authority  to  enjoin  the  emissions  or 
require  corrective  action.  EPA  has 
determined  that  these  provisions 
conform  to  EPA  requirements  for  SIP 
excess  emission  rules  (see  February  15, 
1983  memorandum  entitled  "Policy  on 
Excess  Emissions  During  Startup, 
Shutdown,  Maintenance,  and 
Malfunctions"  from  Kathleen  M. 
Bermett,  Assistant  Administrator  for 
Air.  Noise  and  Radiation  to  Regional 
Administrators,  Regions  1-X)  and 
therefore,  proposes  to  approve  them  as 
a  revision  to  the  Alaska  SIP. 

D.  Other  New  Provisions 

The  amended  rules  include  the 
following  new  provisions  which 
strengthen  and  improve  the  rules:  18 
AAC  50.005  "Purpose  and  Apphcability 
of  Chapter;"  18  AAC  50.035 
"Documents,  Procedures,  and  Methods 
Adopted  by  Reference;"  18  AAC  50.200 
"Information  Requests;"  18  AAC  50.201 
"Ambient  Air  Quality  Investigation:"  18 
AAC  50.205  "Certification;"  18  AAC 
50.400  "Permit  Administration  Fees," 
subsections  (a),  (b)(1),  and  (c);  18  AAC 
50.420  "Billing  Procedures;  '  18  AAC 
50.430  "Appeal  Procedures;"  and  18 
AAC  50.900  "Small  Business  Assistance 
Program."  EPA  has  determined  that 
these  new  provisions  are  consistent 
with  the  requirements  of  40  CFR  Part  51 
and  EPA  guidance  for  SIPs  and 
therefore,  proposes  to  approve  the  new 
provisions  as  revisions  to  the  Alaska 
SIP. 


E.  Definitions 

The  amended  rules  add  a  number  of 
new  definitions  to  18  AAC  50.990 
(formerly  18  AAC  50.900).  In  this 
action.  EPA  is  proposing  to  approve  the 
new  definitions  of  the  following  terms: 
"Air  pollution."  "air  pollution  control 
equipment."  "air  quality  control 
requirement."  "ambient  air  quality 
standards."  "black  smoke."  "Clean  Air 
Act,"  "conservation  vent,  ' 
"contaminant,"  "contaminant  outlet," 
"delivery  tank,"  "emission  limitation," 
"emission  standard,"  "EPA,"  "excess 
emissions,"  "expected,"  "federal 
administrator,"  "fire  service."  "gasoline 
distribution  facility."  "hazardous 
waste."  "industrial  process."  "marine 
vessel."  "maximum  true  vapor 
pressure,"  "nonroutine  repair," 
"operator,"  "organic  vapors,"  "owner." 
"person,"  "rated  capacity,"  "scheduled 
maintenance,"  "shutdowm,"  "small 
business  facility,"  "startup,"  "state  air 
quality  control  plan,"  "uncontaminated 
fuel."  "upset,"  "vapor  collection 
system,"  "vapor-laden  delivery  tank," 
"volatile  liquid,"  "volatile  liquid 
loading  rack,"  "volatile  liquid  storage 
tank,"  and  "well  servicing  equipment." 
The  amended  rules  also  include 
revisions  to  the  definitions  of  the 
following  terms:  "air  contaminant," 
"incinerator,"  "PM-10,"  "stack,"  and 
"wood-fired  heating  device."  EPA  has 
determined  that  these  new  definitions, 
and  revisions  to  the  existing  definitions 
are  consistent  with  EPA's  definitions  in 
40  CFR  51.100  and  with  the 
requirements  of  40  CFR  part  51.  (See  the 
"Technical  Support  document  for 
Action  on  Provisions  of  18  AAC  50 
Related  to  the  State  Implementation 
Plan."  available  at  the  addresses  Usted 
above,  for  definitions  that  EPA  is  not 
proposing  to  act  on  at  this  time.) 

F.  Legal  Authority 

EPA  has  reviewed  the  1993  Alaska 
Air  Act  (Chapter  74  State  Legislative  Act 
1993,  codified  primarily  at  Title  46 
Alaska  Statutes  (AS)  Chapter  14  and 
scattered  sections  of  Titles  28,  29,  37, 
42,  44,  and  45)  relating  to  air  quality 
and  the  prevention,  abatement  and 
control  of  air  pollution.  EPA  has 
determined  that  the  statutes  relating  to 
State  policy,  procedures,  and 
investigatory  and  enforcement  authority 
are  adequate  to  provide  the  necessary 
assurances  sufficient  to  insure 
implementation  of  the  SIP  as  required 
for  federal  approval  in  accordance  with 
section  110  of  the  Act  and  40  CFR  Part 
51,  Subpart  L  of  EPA's  regulations.  In 
addition  to  establishing  adequate  legal 
authority  for  the  State,  certain 
provisions  of  the  Alaska  Air  Act  also 


establish  enforceable  requirements  for 
owners  or  operators  of  sources  of  air 
pollution  in  addition  to  those  included 
in  the  State  rules.  These  provisions  are 
AS  46.14.110(e)  and  (g)  (relating  to 
contaminant  control  measures);  AS 
46.14.120(a)  (relating  to  permits  to 
construct);  AS  46.14.13Q(a)  (relating  to 
permits  to  construct);  AS  46.14.240(a) 
(relating  to  permit  administration  fees): 
AS  46.14.250(a)  (relating  to  emission 
fees);  AS  46.14.510(b)  (relating  to  motor 
vehicle  pollution  control  equipment): 
AS  46.14.550  (responsibilities  of  owner 
and  operator);  AS  46.14.560 
(unavoidable  malfunctions  and  upsets): 
AS  46.14.990  (definitions);  and  AS 
45.45.400(a)  (related  to  the  sale  of  motor 
vehicles).  EPA  is  proposing  to  approve 
as  federally  enforceable  provisions  of 
the  SIP.  the  following  provisions  of  the 
Alaska  Statutes:  AS  46.14.110(e)  and  (g); 
AS  46.14.510(b);  AS  46.14.550;  AS 
46.14.560;  AS  46.14.990,  subsections 
(1).(2),(3).  (6),(7),(8),  (10).(13),  (15). 
(16).  (17).  (18).  (22).  (24).  and  (25);  and 
AS  45.45.400(a).  EPA  is  taking  no  action 
at  this  time  on  the  following  provisions, 
but  will  propose  action  on  them  in  a 
subsequent  notice:  AS  46.14.120(a);  AS 
46.14  130(a);  AS  46.14.240(a);  AS 
46.14.250(a):  and  AS  46.14.990, 
subsections  (4).  (5),  (9).  (11).  (12).  (14). 
(19).  (20).  (21).  and  (23). 

G.  Removing  Pro\isions  of  the  Current 
SIP 

The  SIP  revision  submittal  includes  a 
request  from  the  State  to  remove  a 
provision  of  the  ADEC  rules  from  the 
current  EP.A-approved  SIP.  Specifically, 
the  State  has  requested  that  EPA  remove 
18  AAC  50.110  "Air  Pollution 
Prohibited"  from  the  SIP.  This  provision 
is  a  general  nuisance  provision  which 
prohibits  any  source  from  causing 
emissions  which  are  injurious  to  human 
health  or  welfare,  animal  or  plant  life, 
or  property,  or  which  would 
unreasonably  interfere  with  the 
enjoyment  of  life  or  property.  Since  this 
provision  is  not  relied  upon  to  meet  any 
requirement  of  the  Act  or  EP.'\ 
regulations.  EPA  is  proposing  to  remove 
the  provision  from  the  EPA-approved 
SIP. 

H.  Editorial  Changes 

The  amended  rules  include  numerous 
editorial  changes  to  make  the  rules 
internally  consistent  and  easier  to  read 
and  understand.  The  primary  changes 
include  updated  references  to  Alaska 
statute.'^,  a  complete  reorganization  and 
renumbering  of  the  rules,  and  updating 
the  internal  cross  references  within  the 
renumbered  rules.  EPA  has  determined 
that  the  editorial  changes  improve  and 
strengthen  the  rules  and  proposes  to 
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approve  the  amended  rules  as  revisions 
to  the  Alaska  SIP. 

rV.  Summary  of  Action 

EPA  is  soliciting  public  comment  on 
its  proposed  approval  of  revisions  to  the 
State  of  Alaska  Implementation  Plan. 
Specifically,  EPA  is  proposing  to 
approve  the  following  provisions  of  18 
AAC  50  as  adopted  by  ADEC  and 
effective  on  January  18.  1997:  Section 
005;  Section  010.  except  for  subsections 
(7)  and  (8);  Section  025;  Section  030; 
Section  035;  Section  045;  Section  050; 
Section  055,  e.xcept  for  paragraph 
(d)(2)(B)  (note  that  paragraph  (a)(9)  was 
not  submitted  by  ADEC);  Section  060; 
Section  065;  Section  070;  Section  075; 
Section  200;  Section  201;  Section  205; 
Section  220;  Section  240;  Section  245; 
Section  400.  paragraphs  (a),  fb)(l),  and 
(c);  Section  420;  Section  430;  Section 
900;  and  Section  990,  subsections  (2), 
(3).  (4),(5].  (6).  (8),  (9),  (10),  (11).(14). 
(15),(16),(17).(19).  (20),  (23),(24),  (25), 
(26),  (29),  (31).  (32),  (33),  (34),  (35),  (37), 
(39),  (40),  (42),  (43).  (45),  (47),  (48),  (50). 
(51),  (53),  (58).  (59),  (60),  (61),  (62),  (63), 
(65),  (66),  (67).  (69),  (70).  (71).  (72),  (74), 
(75),  (78),  (79),  (80).  (81),  (83),  (84),  (85), 
(86),  (89),  (90).  (91).  (92).  (93).  (94),  (95), 
(96),  (97),  (99),  and  (100).  (Note  that  18 
AAC  50.  Sections  700  through  735  were 
alreadv  approved  by  EPA  on  September 
27,  1995  (60  PR  49765).)  EPA  is  also 
proposing  to  approve  the  requested 
revocation  of  18  AAC  50:  Section  010 
"Applicability  of  Local  Government 
Regulations;"  Section  070  "Motor 
Vehicle  Emissions;"  and  Section  900 
"Definitions,"  subsections  (19) 
"emission  allowance."  (27)  "maximum 
combustion  efficiency,"  (30)  "opacity," 
(45)  "ug/m3,"  (46)  "regional 
supervisor,"  and  (48)  "wood  smoke 
control  area."  Also,  as  requested  by  the 
Director  of  ADEC  in  the  January  8,1997 
submittal,  EPA  is  proposing  to  remove 
18  AAC  50.110  "Air  Pollution 
Prohibited"  (effective  5/26/72)  from  the 
EPA-approved  SIP.  EPA  is  proposing  to 
approve  as  federally  enforceable 
provisions  of  the  SIP,  the  following 
provisions  of  the  Alaska  Statutes:  AS 
46.14.110(e)  and  (g);  AS  46.14.510(b); 
AS  46.14.550;  AS  46.14.560;  AS 
46.14.990,  subsections  (1).  (2),  (3),  (6). 
(7),(8).  (10).(13).  (15).  (16).  (17),  (18), 
(22),  (24),  and  (25);  and  AS  45.45.400(a). 
Finally.  EPA  is  proposing  to  approve  the 
"In  Situ  Burning  Guidelines  for  Alaska 
(revised  5/94)." 

EPA  is  taking  no  action  at  this  time  on 
the  following  provisions  of  18  AAC  50 
which  relate  to  the  permitting  of  new 
and  modified  stationary  sources: 
Section  015;  Section  020;  Section  100; 
Section  210;  Section  215;  Section  225; 
Section  230;  Section  250;  Section  300; 


Section  305;  Section  310;  Section  315; 
Section  320:  Section  400,  paragraphs 
(b)(2)  through  (b)(5);  Section  910;  and 
Section  990.  subsections  (1),  (7),  (13), 
(21).  (22).  (27),  (28),  (30).  (36).  (38).  (41). 
(44).  (46).  (49).  (52),  (54),  (55),  (56).  (57). 
(64).  (68),  (73),  (76).  (77),  (82),  and  (98). 
Additionally.  EPA  is  taking  no  action  at 
this  time  on  the  revocation  of  Section 
520  "Emission  and  Ambient 
Monitoring"  (effective  7/21/91)  and 
Section  900  "Definitions,"  subsections 
(52)  and  (54)  (effective  4/23/94).  Finally. 
EPA  is  taking  no  action  at  this  time  on 
the  following  provisions  of  the  Alaska 
Statutes  which  relate  to  the  permitting 
of  new  and  modified  stationary  sources: 
AS  46.14.120(a);  AS  46.14.130(a);  AS 
46.14.240(a);  AS  46.14.250(a);  and  AS 
46.14.990,  subsections  (4),  (5),  (9),  (11), 
(12).  (14).  (19).  (20),  (21).  and  (23). 

EPA  is  taking  no  action  on  the 
following  provisions  of  18  AAC  50 
which  do  not  relate  to  the  purposes  of 
the  SIP  under  section  110  of  the  Act,  or 
which  implement  other  provisions  of 
the  Clean  Air  Act  (e.g.,  NSPS,  NESHAP, 
Title  V):  Section  010,  subsections  (7) 
and  (8);  Section  040;  Section  055. 
paragraph  (d)(2)(B);  Section  080;  Section 
235;  Section  300,  paragraphs  (f)  and 
(h)(10);  Section  310,  paragraph  (h); 
Section  315,  paragraph  (e)(6);  Section 
322;  Sections  325  through  380;  Section 
400,  paragraphs  (b)(6)  through  (b)(10); 
Section  410;  and  Section  990, 
subsections  (12),  (18).  (87),  and  (88). 

Interested  parties  are  invited  to 
comment  on  all  aspects  of  this  proposed 
approval.  Comments  should  be 
submitted  to  the  address  listed  in  the 
front  of  this  Notice.  Public  comments 
postmarked  by  September  17,  1998  will 
be  considered  in  the  final  rulemaking 
action  taken  by  EPA. 

V.  Administrative  Review 

A.  Executive  Order  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866,  entitled, 
"Regulatory  Planning  and  Review" 
review.  The  proposed  rule  is  not  subject 
to  E.O.  13045,  entitled,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  because  it  is  not 
an  "economically  significant"  action 
under  E.O.  12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601-612  efseq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 


entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  govermnent  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D,  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  E.P.A.,  427  U.S. 
246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995' 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
goverrunents  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Alaska's  Audit  Law 

Nothing  in  this  action  should  be 
construed  as  making  any  determination 
or  expressing  any  position  regarding 
Alaska's  audit  privilege  and  penalty 
immunity  law,  (Alaska  Audit  Act.  AS 
09.25.450  et  seq.,  enacted  in  1997)  or  its 
impact  upon  any  approved  provision  in 
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the  SIP,  including  the  revision  at  issue 
here.  The  action  taken  herein  does  not 
express  or  imply  any  viewpoint  on  the 
question  of  whether  there  are  legal 
deficiencies  in  this  or  any  other  Clean 
Air  Act  program  resulting  from  the 
effect  of  Alaska's  audit  privilege  and 
immunity  law.  A  state  audit  privilege 
and  immunity  law  can  affect  only  state 
enforcement  and  cannot  have  any 
impact  on  federal  enforcement 
authorities.  EPA  may  at  any  time  invoke 
its  authority  under  the  Clean  Air  Act. 
including,  for  example,  sections  113, 
167,  205,  211  or  213,  to  enforce  the 
requirements  or  prohibitions  of  the  state 
plan,  independently  of  any  state 
enforcement  effort.  In  addition,  citizen 
enforcement  under  section  304  of  the 
Clean  Air  Act  is  likewise  unaffected  by 
a  state  audit  privilege  or  immunity  law. 

Authority:  42  U.S.C.  7401  et  seq. 
List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
Reference,  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

Dated:  August  10,  1998. 
Chuck  Clarke, 

Regional  Administrator,  Region  10. 
[FR  Doc.  98-22194  Filed  8-17-98:  8:45  am) 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  102-0093  ;  FRL  -6144-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  El 
Dorado  County  Air  Pollution  Control 
District  and  Yolo-Solano  Air  Quality 
Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  for  ozone. 
These  revisions  concern  the  control  of 
oxides  of  nitrogen  (NOx)  from  stationary 
internal  combustion  (IC)  engines.  The 
intended  effect  of  proposing  limited 
approval  and  limited  disapproval  of 
these  rules  is  to  regulate  emissions  of 
NOx  in  accordance  with  the 
requirements  of  the  Clean  Air  Act.  as 


amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  these  proposed 
rules  will  incorporate  these  rules  into 
the  Federally  approved  SIP.  EPA  has 
evaluated  these  rules  and  is  proposing 
a  simultaneous  limited  approval  and 
limited  disapproval  under  provisions  of 
the  CAA  regarding  EPA  actions  on  SIP 
submittals  and  general  rulemaking 
authority.  These  revisions,  while 
strengthening  the  SIP,  do  not  fully  meet 
the  CAA  provisions  regarding  plan 
submissions  and  requirements  for 
nonattainment  areas. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  on  or 
before  September  17,  1998. 
ADDRESSES:  Comments  may  be  mailed 
to:  Andrew  Steckel,  Rulemaking  Office 
(AIR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  the  rules  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hoius.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 

Environmental  Protection  Agencv.  Air 

Docket  (6102).  401  "M"  Street.'S.W., 

Washington,  DC.  20460. 
California  Air  Resources  Board,  Stationary 

Source  Division,  Rule  Evaluation  Section. 

2020  "L  "  Street.  Sacramento,  CA  95812. 
El  Dorado  County  Air  Pollution  Control 

District,  2850  Fairlane  Court.  Building  C, 

Placerville,  CA  95667. 
Yolo-Solano  Air  Quality  Management 

District,  1947  Galileo" Court,  Suite  103. 

Davis,  CA  95616. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Canaday,  Rulemaking  Office 
(AIR-4).  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street.  San 
Francisco.  CA  94105,  Telephone:  (415) 
744-1202. 

SUPPLEMENTARY  INFORMATION: 

L  Applicability 

The  rules  being  proposed  for  limited 
approval  and  limited  disapproval  into 
the  SIP  are  El  Dorado  County  Air 
Pollution  Control  District  (EDCAPCD) 
Rule  233-Stationary  Internal 
Combustion  Engines,  and  Yolo-Solano 
Air  Quality  Management  District 
(YSAQMD)  Rule  2.32-Stationary 
Internal  Combustion  Engines.  Rule  233 
was  submitted  by  the  EDCAPCD  to  EPA 
on  October  20,  1994.  Rule  2.32  was 
submitted  by  the  YSAQMD  to  EPA  on 
September  28.  1994. 

IL  Background 

On  November  15,  1990,  the  Clean  Air 
Act  Amendments  of  1990  (CAA)  were 


enacted.  Pub.  L.  101-549.  104  Stat. 
2399.  codified  at  42  U  S.C.  7401-7671q. 
The  air  quality  planning  requirements 
for  the  reduction  of  NOx  emissions 
through  reasonably  available  control 
technology  (R,-\CT)  are  set  out  in  section 
182(f)  of  the  CAA.  On  November  25, 
1992.  EPA  published  a  proposed  rule 
entitled.  "State  Implementation  Plans: 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble;  Clean  Air  Act 
Amendments  of  1 990  Implementation  of 
Title  I;  Proposed  Rule."  (the  .\Ox 
Supplement)  which  describes  and 
provides  preliminary  guidance  on  the 
requirements  of  section  182(f).  The 
November  25.  1992,  action  should  be 
referred  to  for  further  information  on  the 
NOx  requirements  and  is  incorporated 
into  this  document  bv  reference. 

Section  182(f)  of  the  Clean  Air  Act 
requires  States  to  apply  the  same 
requirements  to  major  stationarv-  sources 
of  NOx  ("major"  as  defined  in  section 
302  and  sections  182(c),  (d).  and  (e))  as 
are  applied  to  major  stationar>'  sources 
of  volatile  organic  compounds  (VOCs). 
in  moderate  or  above  ozone 
nonattainment  areas.  Both  EDCAPCD 
and  YSAQMD  are  classified  as  serious; ' 
therefore  these  areas  were  subject  to  the 
RACT  requirements  of  section  182(b)(2) 
and  the  November  15,  1992  deadline 
cited  below. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationarv  sources 
of  VOC  (and  NOx)  emissions  (not 
covered  by  a  pre-enactment  control 
technologies  guidelines  (CTG) 
document  or  a  post-enactment  CTG 
document)  by  November  15.  1992. 
There  were  no  NOx  CTGs  issued  before 
enactment  and  EPA  has  not  issued  a 
CTG  document  for  any  NOx  sources 
since  enactment  of  the  CAA.  The  R.-\C"T 
rules  covering  NOx  sources  and 
submitted  as  SIP  revisions  are  expected 
to  require  final  installation  of  the  actual 
NOx  controls  as  expeditiously  as 
practicable,  but  no  later  thanMav  31. 
1995. 

This  document  addresses  EPA's 
proposed  action  for  El  Dorado  County 
AiT  Pollution  Control  District 
(EDCAPCD)  Rule  233-Stationarv 
Internal  Combustion  Engines,  and  ^'rdo- 
Solano  Air  Qualitv  Management  District 
(YSAQMD)  Rule  2.32-Stationarv 
Internal  Combustion  Engines.  EDC.\PCD 
adopted  Rule  233  on  October  18.  ly94 
YSAQMD  adopted  Rule  2.32  on  August 
10.  1994.  The  State  of  California 
submitted  Rule  233  on  October  20. 
1994,  and  Rule  2.32  on  September  28. 


'  EDC.AlPCD  and  VS.^QMD  retained  their 
rips:gna!io.T  of  nonattainment  and  were  classified  b\ 
operalion  of  law  pursuant  to  sections  107(d)  and 
181(a)  upon  the  dase  of  enactment  of  theCA.^  See 
55  FR  56694  (November  6.  1991). 
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1994.  Both  rules  was  found  to  be 
complete  on  October  21,  1994,  pursuant 
to  EPA's  completeness  criteria  that  are 
set  forth  in  40  CFR  Part  51  Appendix  V.^ 

NOx  emissions  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  EDCAPCD  Rule  233  and 
YSAQMD  Rule  2.32  specify  exhaust 
emission  standards  for  NOx  and  carbon 
monoxide  (CO).  The  rules  were  adopted 
as  part  of  EDCAPCD's  and  YSAQMDs 
efforts  to  achieve  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
ozone  and  in  response  to  the  CAA 
requirements  cited  above.  The  following 
is  EPA's  evaluation  and  proposed  action 
for  these  rules. 

III.  EPA  Evaluation  and  Proposed 
Action 

In  determining  the  approvability  of  a 
NOx  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption  and  Submittal  of 
Implementation  Plans).  EPA's 
interpretation  of  these  requirements, 
which  forms  the  basis  for  this  action, 
appears  in  the  NOx  Supplement  (57  FR 
55620)  and  various  other  EPA  policy 
guidance  documents.'  Among  these 
provisions  is  the  requirement  that  a 
NOx  rule  must,  at  a  minimum,  provide 
for  the  implementation  of  RACT  for 
stationary  sources  of  NOx  emissions. 

For  the  purposes  of  assisting  State  and 
local  agencies  in  developing  NOx  R.^CT 
rules,  EPA  prepared  the  NOx 
Supplement  to  the  General  Preamble.  In 
the  NOx  Supplement,  EPA  provides 
preliminary  guidance  on  how  RACT 
will  be  determined  for  stationary 
sources  of  NOx  emissions.  While  most 
of  the  guidance  issued  by  EPA  on  what 
constitutes  RACT  for  stationary  sources 
has  been  directed  towards  application 
for  VOC  sources,  much  of  the  guidance 
is  also  applicable  to  RACT  for  stationary 
sources  of  NOx  (see  section  4.5  of  the 
NOx  Supplement).  In  addition,  pursuant 
to  section  183(c).  EPA  is  issuing 
alternative  control  technique  documents 
(ACTs),  that  identify  alternative  controls 
for  all  categories  of  stationary  sources  of 
NOx-  The  ACT  documents  will  provide 


-  EPA  adopted  the  completeness  criteria  on 
February  16,  1990  (55  FR  5830)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26,  1991  (56  FR  42216) 

'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24.  1987); 
"Issues  Relating  to  VOC  Regulation  Outpoints. 
Dericiencies.  and  Deviations,  Clarification  to 
Appendix  D  of  November  24.  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25.  1988). 


information  on  control  technology  for 
stationary  sources  that  emit  or  have  the 
potential  to  emit  25  tons  per  year  or 
more  of  NOx  However,  the  ACTs  will 
not  establish  a  presumptive  norm  for 
what  is  considered  RACT  for  stationary 
sources  of  NOx.  In  general,  the  guidance 
documents  cited  above,  as  well  as  other 
relevant  and  applicable  guidance 
documents,  have  been  set  forth  to 
ensure  that  submitted  NOx  RACT  rules 
meet  Federal  RACTT  requirements  and 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

There  is  currently  no  version  of  either 
El  Dorado  County  Air  Pollution  Control 
District  (EDCAPCD)  Rule  233-Stationary 
Internal  Combustion  Engines,  or  Yolo- 
Solano  Air  Quality  Management  District 
(YSAQMD)  Rule  2.32-Stationary 
Internal  Combustion  Engines  in  the  SIP. 
The  submitted  rules  include  the 
following  provisions: 

•  General  provisions  including 
applicability,  exemptions,  and 
definitions. 

•  Exhaust  emissions  standards  for 
oxides  of  nitrogen  (NOx)  and  carbon 
monoxide  (CO). 

•  Administrative  and  monitoring 
requirements  including  compliance 
schedule,  reporting  requirements, 
monitoring  and  recordkeeping,  and  test 
methods. 

In  evaluating  the  rules,  EPA  must  also 
determine  whether  the  section  182(b) 
requirement  for  RACTT  implementation 
by  May  31,  1995  is  met.  In  a  Proposed 
Determination  of  Reasonably  Available 
Control  Technology  and  Best  Available 
Retrofit  Control  Technology  for 
Stationary  Internal  Combustion  Engines 
dated  December,  1997,  the  State  of 
California  Air  Resources  Board  (GARB) 
determined  RACT  limits  for  IC  engines 
rated  at  50  brake  horsepower  or  more  to 
be  50  parts  per  million  volume  (ppmv) 
for  rich-burn  spark-ignited  engines,  125 
ppmv  for  lean -bum  spark-ignited 
engines,  and  350  ppmv  for  diesel 
engines.  These  limits  were  determined 
based  on  previously  implemented 
regulatory  control  in  Ventura  County 
and  San  Diego  County.  EPA  agrees  that 
these  limits  are  consistent  with  the 
Agency's  guidance  and  policy  for 
making  RACT  determinations  in  terms 
of  general  cost-effectiveness,  emission 
reductions,  and  environmental  impacts. 
Both  EDCAPCD  Rule  233  and  YSAQMD 
Rule  2.32  provide  three  options  for 
demonstrating  compliance.  In  each  rule 
the  first  option,  which  applies  to 
existing  IC  engines  that  meet  the  limits 
by  May  31,  1995,  sets  emission  limits  of 
640  ppmv,  740  ppmv  and  700  ppmv  for 
rich-burn  spark-ignited  engines,  lean- 
bum  spark-ignited  engines,  and  diesel 
engines  respectively.  The  EPA  has 


determined  that  these  limits  do  not  meet 
RACT  for  IC  engines. 

Although  tlie  monitoring  and 
recordkeeping  provisions  of  EDCAPCD 
Rule  233  and  YSAQMD  Rule  2.32  will 
strengthen  the  SIP,  these  rules  contain 
deficiencies  related  to  the  emissions 
limits  for  oxides  of  nitrogen  (NOx).  as 
well  as  other  deficiencies.  A  more 
detailed  discussion  of  the  sources 
controlled,  the  controls  required, 
explanation  of  why  these  controls  fail  to 
represent  RACT,  and  other  rule 
deficiencies  can  be  found  in  the 
Technical  Support  Documents  (TSD's) 
prepared  by  EPA  for  each  rule.  Both  of 
these  TSD's  are  dated  July  21,  1998. 

Because  of  the  above  deficiencies, 
EPA  cannot  grant  full  approval  of  these 
rules  under  section  110(k)(3)  and  part  D. 
Also,  because  the  submitted  rules  are 
not  composed  of  separable  parts  which 
meet  all  the  applicable  requirements  of 
the  CAA,  EPA  cannot  grant  partial 
approval  of  the  rules  under  section 
110(k)(3).  However,  EPA  may  grant  a 
limited  approval  of  the  submitted  rules 
under  section  110(k)(3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  limited  because  EPA's 
action  also  contains  a  simultaneous 
limited  disapproval.  In  order  to 
strengthen  the  SIP,  EPA  is  proposing  a 
limited  approval  of  EDCAPCD's 
submitted  Rule  233  and  YSAQMD's 
submitted  Rule  2.32  under  sections 
110(k)(3)  and  301(a)  of  the  CAA  as 
meeting  the  requirements  of  section 
110(a)  and  part  D.  At  the  same  time, 
EPA  is  also  proposing  a  limited 
disapproval  of  these  rules  because  they 
contain  deficiencies  which  must  be 
corrected  in  order  to  fully  meet  the 
requirements  of  sections  182(a)(2), 
182(b)(2),  182(f),  and  part  D  of  the  CAA. 
Under  section  179(a)(2).  if  the 
Administrator  disapproves  a  submission 
under  section  llO(k)  for  an  area 
designated  nonattainment.  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179fb) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  highway 
funding  and  offsets.  The  18  month 
period  referred  to  in  section  179(a)  will 
begin  on  the  effective  date  of  EPA's  final 
limited  disapproval.  Moreover,  the  final 
disapproval  triggers  the  Federal 
implementation  plan  (FIP)  requirement 
under  section  110(c).  It  should  be  noted 
that  the  rules  covered  by  this  document 
have  been  adopted  and  are  currently  in 
effect  in  their  respective  districts.  EPA's 
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final  limited  disapproval  action  will  not 
prevent  the  EDCAPCD,  the  YSAQMD.  or 
EPA  from  enforcing  these  rules. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

V.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

The  proposed  rules  are  not  subject  to 
E.O.  13045,  entitled  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks."  because  they 
are  not  "economically  significant" 
actions  under  E.O.  12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  1 10  and 
301 ,  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
action  concerning  SIPS  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976):  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 


accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SlOO 
million  or  more.  Under  Section  205. 
EPA  must  select  tlie  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  niillion  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations,  Nitrogen 
dioxide.  Ozone,  Reporting  and  record 
keeping  requirements.  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  July  .31.  1998. 
Felicia  Marcus, 

Regional  Administrator.  Region  IX. 
IFR  Doc.  98-22200  Filed  8-17-98;  8:4,5aml 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA181-0081b;  FRL-6141-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Mohave 
Desert  Air  Quality  Management  District 
&  South  Coast  Air  Quality  Management 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from  wood 
product  coating  operations. 


The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  .^ct). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  relevant  adverse 
comments  are  received,  no  further 
activity  is  contemplated  in  relation  to 
this  rule  If  EP.^  receives  relevant 
adverse  comments,  the  direct  final  rule 
will  not  take  effect  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  the  rule. 
Any  parties  interested  in  commenting 
on  the  rule  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  m 
writing  by  September  17,  1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  .Andrew  Steckel. 
Rulemaking  Office,  AIR-4,  Air  Division. 
U.S.  Environmental  Protection  Agency. 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EP.^'s 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPAs 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

.Mojave  Desert  Air  Quality  Management 

Dislrit.!.  15428  Civic  Drive.  Sulle  200. 

Victorville.  CA  92392 
South  Coast  .^ir  Qualitv  .Management 

District,  218  East  Copley  Drive.  Diamond 

Bar  CA  91755 
California  Air  Resources  Board.  Stationary 

Source  Divison.  Rule  Evaluation  Section. 

2020  "L"  Street.  Sacramento,  CA  95812 

FOR  FURTHER  INFORMATION  CONTACT: 

lerald  S.  Wamslev,  Rulemaking  Office, 
AlR-4.  Air  Division,  U.S. 
Environmental  Protection  Agency. 
Region  9,  75  Hawthorne  Street,  San 
Francisco.  CA  94105-3901.  Telephone: 
(415) 744-1226 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Mohave  Desert  Air 
Quali'iv  Management  District  Rule 
1114 — Wood  Product  Coating 
Operations  and  South  Coast  Air  Quality 
Management  District,  Rule  1136— Wood 
Product  Coatings  submitted  to  EP.-\  by 
the  California  Air  Resources  Board  to 
EPA  on  .March  3.  1997  arid  August  28, 
1996.  respectively.  For  farther 
information,  please  see  the  information 
provided  in  the  Direct  Final  action  that 
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is  located  in  the  Rules  Section  of  this 
Federal  Register. 

(Authority;  42  U.S.C.  7401  et  seq.) 

Date  signed:  July  29,  1998. 
Nora  L.  McGee. 

Acting  Regional  Administrator.  Region  9. 
(FR  Doc.  98-21897  Filed  8-17-98;  8:45  am) 

BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[KY-99-1 -9820b;  FRL-6142-8] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes  Kentucky: 
Redesignation  of  the  Muhlenberg 
County  Sulfur  Dioxide  Secondary 
Nonattainment  Area  to  Attainment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  November  21.  1997,  the 
Commonwealth  of  Kentucky  submitted, 
through  the  Natural  Resources  and 
Environmental  Protection  Cabinet  (the 
Cabinet),  a  request  for  redesignation  of 
Muhlenberg  County.  Kentucky,  to 
attainment  for  the  secondary  sulfur 
dio.xide  (SO:)  National  Ambient  Air 
Quality  Standard  (NAAQS).  The 
secondary  nonattainment  designation 
for  SO:  was  based  on  the  fact  that  the 
Tennessee  Valley  Authority  (TVA) 
Paradise  Steam  Plant  was  out  of 
compliance  with  its  allowable  emission 
limit.  The  Cabinet  submitted  air 
dispersion  rnodeling  which 
demonstrates  that  the  secondary 
(NAAQS)  for  SO:  are  now  being 
maintained.  The  EPA  is  approving  the 
request  for  redesignation. 

In  the  Final  Rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
Kentucky  State  Implementation  Plan 
submittal  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  that  it  will  not 
receive  any  significant,  material,  and 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule  and  incorporated  by  reference 
herein.  If  no  significant,  material,  and 
adverse  comments  are  received  in 
response  to  the  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 


not  institute  a  second  comment  period 
on  this  action. 

DATES:  Comments  must  be  received  in 
writing  bv  September  17,  1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Scott  Martin  at  the  EPA 
Regional  Office  listed  below.  Copies  of 
the  documents  relevant  to  this  proposed 
rule  are  available  for  public  inspection 
during  normal  business  hours  at  the 
followmg  locations.  The  interested 
persons  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  Z4  hours  before  the  day  of  the 
visit. 

Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch.  61 
Forsvth  Street,  S\V,  Atlanta.  Georgia 
,"30303-3104. 
Mr.  )ohn  E.  Hornhat:k.  Director.  Division 
of  .Mr  Quality.  Department  for 
Environmental  Protection,  Natural 
Resources  and  Environmental 
Protection  Cabinet,  803  Schenkel 
Lane.  Frankfort.  Kentucky  40601 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Martin  at  (404)  .562-9036. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  .•\ugust  3.  1498. 
A.  Stanley  Meiburg. 

Acting  Regional  Administrator.  Region  4 
|FR  Doc   98-2205,5  Filed  8-17-98:  8:45  ami 
BILLING  CODE  6560-^-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  141 

[FRL-6146-7] 

RIN-2040-AC27 

Maximum  Contaminant  Level  Goals 
and  National  Primary  Drinking  Water 
Regulations  for  Lead  and  Copper 

AGENCY:  Environmental  Protection 

Agency. 

action:  Proposed  rule  with  request  for 

comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  soliciting  public 
comment  on  an  additional  regulatory 
option  the  Agency  is  considering  in 
conjunction  with  minor  revisions  to  the 
National  Primary  Drinking  Water 
Regulations  for  Lead  and  Copper.  The 
option  would  modify  the  way  in  which 
compliance  with  optimal  corrosion 
control  requirements  is  determined  for 
water  systems  subject  to  the  rule's  water 
quality  parameter  monitoring 


requirements  and  would  give  systems 
greater  fie.xibility  and  remove 
disincentives  for  water  systems  to 
implement  good  process  control 
procedures.  The  intended  effect  is  to 
avoid  putting  systems  that  monitor 
water  quality  parameters  more 
frequently  than  required  under  the  lead 
and  copper  regulations  at  greater  risk  of 
non-compliance  than  those  systems  that 
only  conduct  the  minimum  required 
monitoring.  This  option  would  not 
increase,  and  may  decrease,  the  burden 
associated  with  compliance  with  the 
lead  and  copper  rule. 
DATES:  Written  comments  should  be 
postmarked  or  delivered  by  hand  by 
September  17,  1998. 
ADDRESSES:  Send  written  comments  to 
the  Lead  and  Copper  Rule  Conmient 
Clerk,  Water  Docket  (MC-4101), 
Environmental  Protection  Agencv,  401 
M  Street,  SW,  Washington,  DC  20460. 
Please  submit  an  original  and  three 
copies  of  your  comments  and  enclosures 
(including  references).  If  you  wish  to 
hand-deliver  vour  comments,  please  call 
the  Docket  at  (202)  260-3027  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  e,xcluding  Federal  holidays,  to 
obtain  directions  to  Room  EB57.  Please 
see  Supplementary  Information  under 
the  heading  "Additional  Information  for 
Commenters"  for  detailed  filing 
instructions,  including  electronic 
submissions. 

The  record  for  this  rulemaking  has 
been  established  under  docket  name 
National  Primary  Drinking  Water 
Regulations  for  Lead  and  Copper.  The 
record  includes  supporting 
documentation  as  well  as  printed,  paper 
versions  of  electronic  comments.  The 
record  is  available  for  inspection  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays  at  the  Water 
Docket,  Room  EB57,  401  M  Street,  SW, 
Washington,  DC  20460.  For  access  to  the 
Docket  materials,  please  call  (202)  260- 
3027  to  schedule  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Safe  Drinking  Water  Hotline,  toll  free  1- 
800-426-4791.  The  Safe  Drinking  Water 
Hotline  is  open  Monday  through  Friday, 
excluding  Federal  holidays,  from  9:00 
a.m.  to  5:30  p.m.  Eastern  Time.  For 
technical  inquiries,  contact  Judy 
Lebowich,  Standards  and  Risk 
Management  Division,  Office  of  Ground 
Water  and  Drinking  Water,  EPA  (MC- 
4607).  401  M  Street  SW,  Washington, 
DC  20460;  telephone  (202)  260-7595. 
SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
regulatory  option  include  all 
community  water  systems  (CWSs)  and 
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than  50,000  people  and  those  CWSs  and     the  lead  or  copper  action  level  after  the       entities  include: 


Category 


Industry  

State,  Tribal,  and  Local  Governments 


Examples  of  regulated  entities 


Privately-owned  CWSs  and  NTNCWSs  sen/ing  >  50,000  people  or  likely  to  exceed  an  action 

level  after  the  installation  of  corrosion  control  treatment 
Publicly-owned  CWSs  and  NTNCWSs  serving  >  50.000  people  or  likely  to  exceed  an  action 

level  after  the  installation  of  corrosion  control  treatment. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  the  possible  changes  to  the 
Lead  and  Copper  Rule  discussed  in  this 
document.  If  EPAdecides  to  promulgate 
the  regulatory  option  discussed  in  this 
document,  the  Agency  plans  to 
incorporate  this  modification  in  the 
Lead  and  Copper  Minor  Revisions  Rule 
that  the  Agency  plans  to  promulgate  in 
the  near  future.  Readers  should  note 
that  all  CWSs  and  NTNCWSs  may  be 
affected  by  the  Lead  and  Copper  Minor 
Revisions  Rule.  Other  types  of  entities 
not  listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility  is  regulated  by  the  Lead  and 
Copper  Minor  Revisions  Rule,  you 
should  carefully  examine  the 
apphcability  criteria  in  §§  141.3  and 
141.80(a)  of  title  40  of  the  Code  of 
Federal  Regulations.  If  you  have 
questions  regarding  the  applicability  of 
the  Lead  and  Copper  Minor  Revisions 
Rule  to  a  particular  entity,  consult  the 
person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Additional  Information  for  Commenters 

To  ensure  that  EPA  can  read, 
understand  and  therefore  properly 
respond  to  your  comments,  the  Agency 
requests  that  commenters  follow  the 
following  format:  type  or  print 
comments  in  ink,  and  cite,  where 
possible,  the  paragraph(s)  in  this 
document  to  which  each  comment 
refers.  Please  use  a  separate  paragraph 
for  each  issue  discussed  and  limit  your 
comments  to  the  issues  addressed  in 
today's  document.  Comments  on  issues 
other  than  those  discussed  in  today's 
document  will  not  be  considered. 

If  you  want  EPA  to  acknowledge 
receipt  of  your  comments,  enclose  a 
self-addressed,  stamped  envelope.  No 
facsimiles  (faxes)  will  be  accepted. 
Comments  also  may  be  submitted 
electronically  to  ow- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  a 
WordPerfect  5.1,  WordPerfect  6.1,  or 
ASCII  file  avoiding  the  use  of  special 
characters  and  forms  of  encryption  and 
must  be  transmitted  by  midnight 
September  17. 1998.  Electronic 


comments  must  be  identified  bv  the 
docket  name,  number,  or  title  of  the 
Federal  Register.  Comments  and  data 
also  will  be  accepted  on  disks  in 
WordPerfect  5.1,  WordPerfect  6.1.  or 
ASCII  file  format.  Electronic  comments 
on  this  notice  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

Discussion  of  Regulatory  Option 

On  June  7,  1991,  the  Environmental 
Protection  Agency  (EPA)  promulgated 
National  Primary  Drinking  Water 
Regulations  (NPDWRs)  for  Lead  and 
Copper  (56  FR  26460,  June  7,  1991).  The 
Lead  and  Copper  Rule  (LCR)  requires 
water  systems  to  optimize  corrosion 
control  in  order  to  minimize  lead  and 
copper  levels  at  consumers'  taps  and 
requires  States  to  designate  water 
quality  parameter  (WQP)  values 
representing  optimal  corrosion  control 
(OWQPs)  for  certain  systems  after  the 
installation  of  corrosion  control 
treatment.  OWQPs  must  be  designated 
for  pH  at  all  sampling  locations.  The 
State  also  must  designate  OWQPs  for 
other  water  quality  parameters 
including  alkalinity,  orthophosphate, 
silica,  and  calcium,  depending  on  the 
sampling  location  and  the  corrosion 
control  treatment. 

Once  the  State  has  designated 
OWQPs,  those  systems  subject  to 
routine  water  quality  parameter 
monitoring  requirements  demonstrate 
that  they  are  properly  operating  and 
maintaining  optimal  corrosion  control 
treatment  (OCCT)  by  measuring  water 
quality  parameters  biweekly  (i.e.,  every 
two  weeks)  at  entry  points  and 
periodically  at  taps  throughout  the 
distribution  system.  If  a  system 
conducts  more  than  the  minimally 
required  sampling,  all  results  must  be 
used  in  determining  compliance,  with 
the  exception  that  States  have  discretion 
to  delete  results  of  obvious  sampling 
errors  from  the  compliance 
determination  calculations. 

Presently,  a  system  incurs  a  violation 
if  the  WQP  value  of  any  sample  is  below 
the  minimum  value  or  outside  the  range 
designated  by  the  State.  The  system  may 
take  a  confirmation  sample  for  any  WQP 
value  no  later  than  3  days  after  the 
initial  sample,  which  is  averaged  with 


the  original  sample  to  determine 
compliance. 

Some  States  have  questioned  the 
technical  merit  of  using  averaging  for 
determining  compliance.  The  following 
example  illustrates  the  problem  A 
system  with  an  original  value  for  pH  of 
7.2  (outside  the  designated  range  of  7.4- 
7.6)  and  a  confirmation  value  of  7.8 
would  be  in  compliance  while  a  svsteni 
with  an  original  value  of  7.3  and  a 
confirmation  value  of  7.4  would  incur  a 
violation.  One  of  the  most  important 
factors  in  maintaining  OCCT  is  to 
maintain  a  stable  pH.  Systems  which  do 
not  maintain  a  stable  pH  are  probably 
not  maintaining  optimal  corrosion 
control  and  are  the  most  likely  to  have 
elevated  lead  and/or  copper  levels. 
However,  under  the  current  compliance 
scheme,  those  systems,  even  though 
they  may  not  be  maintaining  optimal 
corrosion  control,  are  still  deemed  in 
compliance. 

Issues  have  also  been  raised  bv  some 
States  and  water  systems  regarding  how 
to  determine  compliance  for  svstems 
that  monitor  OWQPs  more  frequently 
than  biweekly.  Systems  monitoring  for 
OWQPs  on  a  more  frequent  basis  than 
biweekly  have  a  greater  chance  of 
incurring  a  violation,  since  all 
measurements  must  be  used  in 
compliance  determinations.  The  LCR  as 
written  may  be  viewed  as  providing  a 
disincentive  for  systems  to  conduct 
more  frequent  OWQP  monitoring  than 
the  minimum  required.  For  example,  a 
system  monitoring  for  pH  every  4  hours 
would  need  to  include  all 
measurements  in  compliance 
determinations,  which  substantially 
increases  the  likelihood  of  incurring  a 
violation  compared  to  a  svstem 
conducting  biweekly  monitoring.  The 
next  (confirmation)  sample  following  an 
excursion  would  be  only  4  hours  away, 
leaving  little  time  to  adjust  treatment. 

EPA  acknowledges  that  averaging  the 
original  and  confirmation  samples  may 
inadvertently  reward  systems  that  do 
not  properly  maintain  optimal  corrosion 
control.  EPA  also  acknowledges  the 
merits  of  conducting  more  frequent 
WQP  monitoring,  and  does  not  intend  to 
penalize  systems  which  perform  such 
monitoring.  To  address  these  problems. 
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in  April  1998.  EPA  requested  comment 
on  a  regulatory  option  that  would 
replace  the  confirmation  sample 
approach  with  one  that  would  allow 
compliance  to  be  determined  on  the 
basis  of  a  repeat  sample  that  could  be 
taken  within  three  days  of  the  original 
sample  when  the  original  sample  is 
below  the  minimum  value  or  outside 
the  range  designated  by  the  State  (63  FR 
20038.  April  22.  1998)'  Many 
commenters  noted  that,  while  the  repeat 
sample  approach  represents  an 
improvement  over  the  current  approach, 
it  does  not  address  the  issue  of  systems 
that  monitor  VVQPs  several  times  a  day 

After  reviewing  the  comments 
received,  EPA  is  considering  further 
refinements  to  the  method  for 
determining  compliance  with  OVVQP 
requirements.  Under  this  newest 
alternative,  OVVQP  compliance  would 
be  determined  quarterly  for  each  WQP 
and  sampling  location.  For  each  WQP 
measured  more  frequently  than  once  per 
day  at  a  sampling  location,  that 
sampling  location  would  be  in 
compliance  for  a  calendar  quarter  as 
long  as  the  results  of  at  least  95%  of  the 
samples  taken  within  that  quarter  were 
above  the  minimimi  value  or  within  the 
range  designated  by  the  State.  For  each 
WQP  measured  once  per  day  or  less 
frequently  at  the  sampling  location,  a 
repeat  sample  approach  similar  to  the 
one  described  in  the  April  22.  1998. 
document  would  be  used  to  determine 
compliance.  A  water  system  would 
incur  a  WQP  treatment  technique 
violation  for  anv  quarter  in  which  non- 
compliance occurs  for  any  WQP  at  any 
sampling  location  at  which  WQP 
measurements  are  collected  during  the 
quarter. 

The  following  is  an  example  of  how 
this  option  would  work  at  a  water 
system  required  to  monitor  for  more 
than  one  WQP  and  where  the  frequency 
of  sampling  depends  on  the  parameter 
and  sampling  location.  Assume  the 
State  has  designated  OWQPs  for  pH  and 
orthophosphate  and  that  the  system 
monitors  pH  continuously  at  ea(.h  of 
two  entry  points  and  takes  grab  samples 
biweekly  for  pH  at  10  distribution 
system  taps  and  for  orthophosphate  at 
every  entry  point  and  distribution 
system  tap.  During  a  quarter,  two 
percent  of  the  pH  results  at  one  entry 
point  and  four  percent  of  the  results  at 
the  other  entry  point  were  outside  the 
State-designated  range.  Neither  entry 
point  had  a  pH  excursion  that  lasted 
more  than  72  hours.  The  system 
collected  samples  from  five  distribution 
system  taps.  The  original  pH  results 
from  two  of  the  tap  samples  were 
outside  the  range;  a  repeat  sample  for 
pH  was  taken  at  both  of  these  taps  48 


hours  later  and  the  results  were  within 
the  range.  The  system  was  therefore  in 
compliance  during  the  quarter. 
The  system  would  be  out  of 
compliance,  however,  under  any  one  of 
the  following  scenarios. 

•  The  results  of  the  pH  monitoring  at 
one  of  the  entry  points  were  outside  the 
range  5.1%  of  the  time. 

•  The  results  of  the  pH  monitoring  at 
one  of  the  entry  points  were  outside  the 
range  for  76  consecutive  hours. 

•  The  result  of  one  biweekly 
distribution  system  tap  pH  sample  was 
outside  the  range  and  the  result  of  a 
repeat  pH  sample  collected  at  the  same 
tap  72  hours  later  also  was  outside  the 
range. 

•  The  result  of  one  biweekly 
orthophosphate  sample  was  outside  the 
range  and  no  repeat  orthophosphate 
sample  was  collected. 

•  The  result  of  one  biweekly 
orthophosphate  sample  was  outside  the 
range  and  the  result  of  a  repeat 
orthophosphate  sample  taken  at  the 
same  location  72  hours  later  also  was 
outside  the  range. 

Water  systems  are  required  to 
measure  WQPs  at  entry  points  at  least 
biweekly.  The  Agency  believes  that 
incurring  a  violation  every  two  weeks 
due  to  relatively  minor  excursions,  as 
could  happen  with  the  current 
requirements,  would  result  in  triggermg 
the  public  notification  (PN) 
requirements  of  §  141.32.  even  when  the 
excursion  is  not  necessarily  indicative 
of  a  public  health  concern.  Moreover, 
triggering  PN  on  such  a  frequent  basis 
that  PN  could  cause  the  information  to 
lose  its  effectiveness  while  imposing 
significant  burden  on  the  water  utility 
and  not  truly  distinguishing  excursions 
of  public  health  concern  from  those  that 
are  not  The  Agency  believes  that  a  more 
appropriate  frequency  of  PN  for  a 
OWQP  treatment  technique  violation  is 
approximately  once  every  three  months, 
for  as  long  as  the  non-compliance  exists. 
EPA  also  does  not  believe  that  there 
should  be  a  significant  difference,  from 
a  consumer  perspective,  whether  OWQP 
non-compliance  occurs  at  an  entry 
point,  in  the  distribution  system,  or 
both.  For  this  reason,  the  Agency  thinks 
it  appropriate  that  compliance  with 
OWQPs  be  determined  quarterly.  Whde 
entry  point  samples  are  collected  each 
quarter,  there  may  be  some  quarters 
each  year  in  which  no  distribution 
system  tap  samples  are  required  to  bo 
collected.  For  the  purposes  of 
determining  the  minimum  number  of 
tap  water  WQP  samples  taken  in  an 
interval  of  time,  the  Agency  plans  to 
retain  the  monitoring  periods  currently 
specified  in  §  141.87(c)-(e).  i.e.,  every 
six-months,  annually,  or  every  3  years. 


The  Agency  selected  the  95th 
percentile  based  on  considerations  of 
the  total  amount  of  time  a  system  might 
have  excursions  at  one  location  during 
a  quarter.  By  setting  compliance  at  the 
95th  percentile,  a  water  system  can  have 
excursions  at  a  single  entry  point  no 
more  than  approximately  four  and  one- 
half  days  in  a  single  quarter.  Since  no 
one  excursion  can  persist  for  more  than 
72  hours  (approximately  3  days) 
without  becoming  a  violation,  EPA 
believes  that  a  system  measuring  WQPs 
several  times  a  day  at  each  entry  point 
and  meeting  the  compliance  criteria 
described  above  is  maintaining  optimal 
corrosion  control  at  least  as  effectively 
as  a  water  system  monitoring  less 
frequently  and  determining  compliance 
based  on  individual  biweekly  grab 
samples. 

The  Agency  does  not  believe  that  a 
water  system  normally  measuring  a 
WQP  at  individual  sampling  locations 
once  a  day  or  less  frequently  can  have 
any  excursions  and  still  be  in 
compliance  at  least  95%  of  the  time 
unless  the  system  "pads"  the  sample 
results  with  additional  samples 
collected  during  the  quarter  merely  for 
the  sake  of  having  enough  within  range. 
For  this  reason,  the  Agency  believes  it 
is  more  appropriate  for  compliance  to  be 
determined  using  the  repeat-sample 
approach  when  sampling  occurs  once  a 
day  or  less  often. 

In  some  instances,  a  system  should 
realize  it  is  out  of  compliance  before  the 
end  of  a  calendar  quarter.  This  could 
occur,  for  example,  if  a  distribution 
system  tap  water  sampling  location  is 
out  of  compliance.  In  such  cases,  the 
system  is  required  by  §  141.31(b)  to 
report  the  non-compliance  to  the  State 
within  48  hours  and  to  initiate  PN  in 
accordance  with  the  schedule  specified 
in  §  141.32  for  a  treatment  type 
violation. 

Since  §  141.86(d)  and  §  141.87(e) 
require  systems  on  reduced  monitoring, 
and  subject  to  the  WQP  monitoring 
requirements  after  State  designation  of 
OWQPs,  to  maintain  compliance  with 
§  141.82(g)  to  retain  eligibility  for 
reduced  monitoring,  any  system  on 
reduced  monitoring  that  incurs  an 
OWQP  violation  must  resume  standard 
monitoring  until  such  time  as  it  is  again 
eligible  for  reduced  monitoring.  The 
resumption  of  standard  monitoring 
should  occur  as  soon  as  practicable,  but 
no  later  than  the  start  of  the  calendar 
quarter  following  the  one  in  which  the 
OWQP  violation  occurs. 

EPA  is  considering  the  following 
changes  to  §  141.82(g)  and  §  141.87(d)  as 
a  part  of  this  revision.  Section  141.82(g) 
currently  reads: 
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Continued  operation  and  monitoring.  All 
systems  shall  maintain  water  quality 
parameter  values  at  or  above  minimum 
values  or  within  ranges  designated  by  the 
State  under  paragraph  (f)  of  this  section  in 
each  sample  collected  under  §  141.87(d).  If 
the  water  quality  parameter  value  of  any 
sample  is  below  the  minimum  value  or 
outside  the  range  designated  by  the  State, 
then  the  system  is  out  of  compliance  with 
this  paragraph.  As  specified  in  §  141.87(d), 
the  system  may  take  a  confirmation  sample 
for  any  water  quality  parameter  value  no  later 
than  3  days  after  the  first  sample.  If  a 
confirmation  sample  is  taken,  the  result  must 
be  averaged  with  the  first  sampling  result  and 
the  average  must  be  used  for  any  compliance 
determinations  under  this  paragraph.  States 
have  discretion  to  delete  results  of  obvious 
sampling  errors  from  this  calculation. 

Under  the  revision  EPA  is 
considering,  the  language  of  §  141.82(g) 
would  be  revised  to  read: 

Continued  operation  and  monitoring.  All 
systems  shall  maintain  water  quality 
parameter  values  at  or  above  minimum 
values  or  within  ranges  designated  by  the 
State  under  paragraph  (f)  of  this  section  in 
each  sample  collected  under  §  141.87(d)-(f) 
A  water  system  is  out  of  compliance  with  the 
requirements  of  this  paragraph  during  any 
calendar  quarter  in  which  at  least  one  entn,- 
point  or  distribution  system  tap  sampling 
location  from  which  water  quality  parameter 
samples  are  collected  during  the  quarter  does 
not  meet  the  compliance  requirements  of  this 
paragraph  for  any  water  quality  parameter. 
States  have  the  discretion  to  delete  obvious 
sampling  errors  from  the  compliance 
determination.  Compliance  for  each  water 
quality  parameter  at  each  sampling  location 
is  determined  as  follows 

(1)  Where  measurements  for  a  water 
quality  parameter  .ire  taken  more  frequently 
than  once  per  day  at  the  sampling  location, 
the  sampling  location  is  in  compliance  for 
that  water  quality  parameter  if  excursions 
occur  in  no  more  than  five  percent  of  the 
samples  taken  during  the  quarter  and  no 
single  excursion  lasts  more  than  72  hours. 

(2)  Where  measurements  for  a  water 
quality  parameter  are  taken  once  per  day  or 
less  often  at  the  sampling  location,  the 
sampling  location  is  in  compliance  if  either: 

(i)  No  excursions  occur;  or 

(ii)  A  repeat  sampk;  collected  for  the  same 
water  quality  parameter  at  the  same  location 
within  72  hours  of  the  excursion  is  not  an 
excursion.  If  more  than  one  repeat  sample  for 
that  water  quality  parameter  is  collected  at 
that  sampling  location  within  the  72-hour 
period,  the  compliance  will  be  based  on  the 
results  of  the  last  sample  taken  during  that 
period. 

Section  §  141.87(d)  currently  reads: 

Monitoring  after  State  specifies  water 
quality  parameter  values  for  optimal 
corrosion  control.  .After  the  State  specifies  the 
values  for  applicable  water  quality  control 
parameters  reflecting  optimal  corrosion 
control  treatment  under  §  141.82(f),  all  large 
systems  shall  measure  the  applicable  water 
quality  parameters  in  accordance  with 
paragraph  (c)  of  this  section  during  each 


monitoring  period  specified  in  §  141.86(d)(3) 
Any  small  or  medium-size  system  shall 
conduct  such  monitoring  during  each 
monitoring  period  specified  in  §  141.86(d)(3) 
in  which  the  system  exceeds  the  lead  or 
copper  action  level.  The  system  may  take  a 
confirmation  sample  for  any  water  qualify 
parameter  no  later  than  3  days  after  the  first 
sample.  If  a  confirmation  sample  is  taken,  the 
result  must  be  averaged  with  the  first 
sampling  result  and  the  average  must  be  used 
for  any  compliance  determinations  under 
§  141.82(g).  States  have  discretion  to  delete 
results  of  obvious  sampling  errors  from  this 
calculation. 

It  would  be  revised  to  read: 

Monitoring  after  State  specifies  water 
quality  parameter  values  for  optimal 
corrosion  control.  After  the  Stale  specifies  the 
values  for  applicable  water  qualitv  control 
parameters  reflecting  optimal  corrosion 
control  treatment  under  §  141.82(f).  all  large 
systems  shall  measure  the  applicable  water 
quality  parameters  in  accordance  with 
paragraph  (c)  of  this  section  during  each 
monitoring  period  specified  in  §  141.86(d)(3). 
.•\ny  small  or  medium-size  system  shall 
conduct  such  monitoring  during  each 
monitoring  period  specified  in  §  141.86(d)(3) 
in  which  the  system  exceeds  the  lead  or 
copper  action  level.  At  sampling  locations 
where  sampling  for  a  water  quality  parameter 
occurs  once  per  day  or  less  often,  the  system 
may  take  a  repeat  sample  for  that  water 
quality  parameter  at  the  same  location  within 
72  hours  of  the  first  sample  for  any  water 
quality  parameter  value  that  is  below  ihe 
minimum  value  or  outside  the  range 
designated  by  the  State  under  §  141.82(f)   If 
more  than  one  repeat  sample  for  that  water 
quality  parameter  is  taken  at  the  same 
location  within  that  72-hour  period,  the  last 
sample  taken  for  that  water  quality  parameter 
at  the  location  within  the  period  shall  be 
used  for  compliance  determinations  under 
§  141 .82(g).  If  the  system  fakes  repeat 
sample(sl.  the  schedule  for  the  next  routine 
sample  shall  be  based  on  the  date  of  the 
original  sample.  As  specified  in  §  141.82(g). 
compliance  with  the  requirements  of 
§  141.82(g)  shall  be  determined  quarterly  for 
each  water  quality  parameter  and  sampling 
location  based  on  all  the  water  quality 
parameter  measurements  taken  for  the  water 
quality  parameter  at  the  sampling  location 
during  the  quarter.  States  have  the  discretion 
to  delete  results  of  obvious  sampling  errors 
from  any  compliance  determination 
calculations  under  §  141.82(g) 

As  a  part  of  this  new  option,  EPA  also 
would  modify  the  language  of 
§  141.87(c)(2J  to  clarify  how  the  results 
of  any  continuous  monitoring  should  be 
factored  into  the  compliance 
determinations.  Section  141.87(c)(2) 
currently  reads:  "(Systems  required  to 
monitor  for  water  qualitv  parameters 
after  the  State  designates  OWQPs  shall 
measure  the  WQPs  at]  each  entry  point 
to  the  distribution  system,  one  sample 
every  two  weeks  (bi-weekly)  for: 

*."  The  Agency  is  considering  the 
following  rewording.  "At  each  entry 


point  to  the  distribution  system,  systems 
(required  to  monitor  for  water  quality 
parameters  after  the  States  designates 
OWQPs)  shall  collect  at  least  one 
sample  every  two  weeks  (bi-weekly). 
Where  continuous  monitoring  for  a 
water  quality  parameter  occurs  at  an 
entn,'  point,  the  system  shall  record  the 
results  no  less  frequently  than  once 
every  four  hours  and  use  those  recorded 
results  for  determining  compliance 
under  §  141.82lg).  Entry  point  sampling 
shall  occur  for:  *    *    *." 

The  Agency  believes  that  recording 
the  results  every  four  hours  is  an 
appropriate  interval  where  continuous 
monitoring  is  occurring  because  it 
provides  relatively  frequent  readings 
and  is  consistent  with  the  recording 
requirements  of  other  drinking  water 
regulations  that  include  continuous 
monitoring. 

Finally,  as  a  part  of  this  option,  EPA 
would  make  corresponding  changes  to 
the  reporting  requirements  at 
ti  141.90(a)(1)  to  clarify  that  systems 
must  report  to  the  State  on  a  quarterly 
basis  all  water  quality  parameter  results 
collected  pursuant  to  §  141  87(d)-(f) 
during  the  quarter,  unless  a  more 
frequent  reporting  schedule  is  specified 
by  the  State.  The  introductorv  text  of 
§  141.90(a)(1)  currently  reads: 

A  wafer  system  shall  report  the 
information  specified  below  for  all  tap  water 
samples  within  the  first  10  days  following 
the  end  of  each  applicable  moniioring  period 
specified  in  §  141.86  and  §  141.87  and 
S  141 .88  (i.e.,  every  six-months,  annually,  or 
ever}'  3  years). 

To  reflect  the  revised  approach  for 
determining  OWQP  compliance,  EPA  is 
considering  revising  the  paragraph  to 
read: 

Except  as  provided  in  paragraph  (a)(l)(viii) 
of  this  section,  a  water  system  shall  report 
the  information  specified  below  for  all  tap 
water  and  entry  point  samples  within  the 
first  10  days  following  the  end  of  each 
applicable  moniioring  period  specified  in 
^  141  86  and  §  141  87  and  §  141.88  (i.e.. 
quarterly,  every  six-months,  annually,  or 
every  3  years). 

EPA  also  would  add  a  paragraph  (viii) 
to  §  141.90(a)(1)  that  would  read: 
"States  have  the  discretion  to  require 
the  reporting  of  the  results  of  all  tap 
water  and  entr>-  point  water  quality 
parameter  monitoring  collected  under 
§  141  87(c)-(e)  more  frequently  than 
quarterly." 

EPA  believes  there  will  be  little  or  no 
change  in  burden  as  a  result  of  this 
alternative.  Monitoring  burden  is  not 
affected  since  there  is  nc  change  in  the 
number  of  WQP  sampl'js  that  a  water 
system  is  required  to  collect  to  remain 
in  compliance  with  the  LCR.  Section 
141.87(f)  already  requires  that  the 
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results  of  any  VVQP  sampling  conducted 
in  addition  to  the  minimum 
requirements  of  the  LCR  be  considered 
as  a  part  of  any  compliance 
determination  under  §  141.82(g): 
therefore,  no  additional  burden  is 
assumed  in  conjunction  with  recording 
the  results  of  continuous  monitoring 
ever\'  four  hours  since  it  is  reasonable 
to  conclude  that  systems  doing 
continuous  monitoring  already  are 
recording  these  results  at  these  intervals 
in  compliance  with  other  drinking  water 
regulations.  If  anything,  this  alternative 
may  result  in  a  slight  burden  decrease 
for  those  systems  that  would  be 
triggered  into  PN  more  frequently  than 
once  per  quarter  under  the  current 
requirements. 

EPA  sohcits  public  comment  on  this 
new  approach,  including  such  issues  as: 

•  Does  it  make  sense  for  systems  that 
sample  more  frequently  than  once  per 
day  to  use  a  percentile-based  approach 
for  determining  compliance  with 
OVVQPs; 

•  Is  the  95th  percentile  the 
appropriate  percentile  and,  if  not,  what 
percentile  should  be  used  and  why: 

•  Is  it  appropriate  to  use  different 
compliance-determination  approaches 
depending  on  the  frequency  of 
monitoring; 

•  Would  it  be  more  appropriate  to  use 
the  percentile-based  approach  where  a 
water  quality  parameter  is  measured 
daily  at  a  sampling  location  and.  if  so. 
why; 

•  Should  some  other  approaches  be 
allowed  for  determining  compliance 
and,  if  so,  what  and  how  should  the 
approach  be  structured  and  when 
should  it  be  used; 

•  Is  it  appropriate  to  require  systems 
conducting  continuous  monitoring  to 
record  the  results  every  4  hours  and.  if 
not.  what  is  the  appropriate  frequency 
and  why;  and 

•  Is  it  clear  from  the  existing  rule 
language  of  §  141.86(d)(4)  and 

§  141.87(e)  that  a  system  loses  its 
eligibility  for  reduced  monitoring  if  it  is 
out  of  compliance  with  §  141.82(g)  but 
not  if  it  incurs  an  excursion  that  does 
not  result  in  a  violation. 

After  considering  the  public 
comments  on  today's  Notice,  EP.-\  may 
change  various  components  of  this  new 
compliance  scenario  in  the  final  rule  if 
the  Agency  believes  such  changes  are 
warranted. 

List  of  Subjects  in  40  CFR  Part  141 

Environmental  protection.  Chemicals, 
Indians-lands  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements.  Water  supply. 


Dated:  August  tO,  1998. 
J.  Charles  Fox, 
Acting  Assistant  Administrator.  Office  of 

Water 

[FR  Doc.  98-22196  Filed  8-17-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-6145-1] 

Delaware:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  grant 
final  authorization  to  the  hazardous 
waste  program  revisions  submitted  by 
Delaware.  In  the  final  rules  section  of 
this  Federal  Register,  EPA  is 
authorizing  the  State's  program 
revisions  as  an  immediate  final  rule 
without  prior  proposal  because  EPA 
views  this  action  as  noncontroversial 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  authorization 
is  set  forth  in  the  immediate  final  rule. 
If  no  adverse  written  comments  are 
received  on  this  action,  the  immediate 
final  rule  will  become  effective  and  no 
further  activity  will  occur  in  relation  to 
this  proposal.  If  an  adverse  comment  is 
received  EPA  will  publish  either  (1)  a 
withdrawal  of  the  immediate  final 
decision  or  (2)  a  document  containing  a 
response  to  comments  which  either 
affirms  that  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  September  17, 
1998. 

ADDRESSES:  Mail  written  comments  to 
Marie  Owens,  3WC21,  RCRA  State 
Programs  Branch,  1650  Arch  Street, 
Philadelphia,  PA  19103.  You  can 
examine  copies  of  the  materials 
submitted  by  the  Delaware  Department 
of  Natural  Resources  and  Environmental 
Control  during  normal  business  hours  at 
the  following  locations:  EPA  Region  III 
Waste  and  Chemicals  Management 
Division.  10th  Floor.  1650  Arch  Street, 
Philadelphia,  PA  19103,  Phone  number: 
(215)  814-3384;  and  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control,  89  Kings 
Highway,  P.O.  Box  1401,  Dover,  DE 
19903. 


FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Owens,  Mailcode  3WC21,  RCRA 
State  Programs  Branch,  1650  Arch 
Street,  Philadelphia,  PA  19103,  phone 
(215) 814-3384. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the 
immediate  final  rule  published  in  the 
rules  section  of  this  Federal  Register. 

Authority:  This  document  is  issued  under 
the  authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926,  6974(b). 

Dated:  August  7.  1998. 
W.  Michael  McCat)e, 
Regional  Administrator.  Region  III. 
[FR  Doc.  98-22058  Filed  8-17-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6144-7] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  to  delete  the 
Denzer  &  Schafer  X-Ray  Company  site 
from  the  National  Priorities  List: 
Request  for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  II  Office 
announces  its  intent  to  delete  the 
Denzer  &  Schafer  X-Ray  Company  Site 
(Site)  from  the  National  Priorities  List 
(NPL)  and  requests  public  comment  on 
this  proposed  action.  The  NPL 
constitutes  appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended,  42  U.S.C. 
9605.  EPA  and  the  State  of  New  Jersey 
have  determined  that  the  site  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  further 
remedial  measures  pursuant  to  CERCLA 
are  not  appropriate. 
DATES:  Comments  concerning  this  site 
may  be  submitted  on  or  before 
September  17.  1998. 

ADDRESSES:  Comments  may  be  mailed 
to:  Matthew  Westgate.  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency,  Region  II,  290  Broadway,  19th 
floor,  New  York.  NY  10007-1866. 

Comprehensive  information  on  this 
site  is  available  through  the  EPA  Region 
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II  public  docket,  which  is  located  at 
EPA's  Region  II  Office  in  New  York 
City. 

Background  information  from  the 
Regional  public  docket  is  also  available 
for  viewing  at  the  Site's  information 
repositories  located  at: 

Berkeley  Township  Library  42  Station 
Road,  Bayville,  New  Jersev  08721, 
Phone:  (908)  269-2144 

Berkeley  Township  Municipal  Building, 
P.O.  Box  B,  Pinewald-Keswick  Road.' 
Bayville.  New  Jersev  08721,  Phone: 
(908) 244-7400 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Matthew  VVestgate,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency,  Region  II,  290  Broadway  19th 
floor,  New  York,  NY  10007-1866, 
Phone:  (212)  637-4422. 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

I.  Introduction 

The  Environmental  Protection  Agency 
Region  II  announces  its  intent  to  delete 
the  Denzer  &  Schafer  X-Ray  Company 
Site,  located  at  186  Hickory  Lane  (Block 
858,  Lot  46A),  in  Bayville,  Berkeley 
Township,  Ocean  County,  New  Jersey, 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comment  on  this 
action.  The  NPL  constitutes  appendix  B 
of  the  NCP,  40  CFR  part  300.  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  health,  welfare, 
or  the  environment  and  maintains  the 
NPL  as  the  list  of  those  sites.  As 
described  in  §  300.425(e)(3)  of  the  NCP. 
any  site  deleted  from  the  NPL  remains 
eligible  for  Fund-financed  remedial 
actions  if  conditions  at  the  site  warrant 
such  action. 

EPA  will  accept  comments 
concerning  the  Denzer  &  Schafer  X-Ray 
Company  Site  for  thirty  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 
IV  discusses  how  the  Site  meets  the 
deletion  criteria. 

II.  NPL  Deletion  Criteria 

Section  300.425(e)(l)(i)-(iii)  of  the 
NCP  provides  that  sites  may  be  deleted 
from  the  NPL  where  no  further  response 
is  appropriate.  In  making  this 
determination,  EPA  will  consider 
whether  any  of  the  following  criteria 
hcve  been  met: 


(i)  EPA,  in  consultation  with  the 
State,  has  determined  that  responsible 
or  other  parties  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  EPA.  in  consultation 
with  the  State,  has  determined  that  no 
further  cleanup  by  responsible  parties  is 
appropriate;  or 

(iii)  Based  on  a  remedial 
investigation,  EPA,  in  consultation  with 
the  State,  has  determined  that  the 
release  poses  no  significant  threat  to 
public  health  or  the  environment  and. 
therefore,  taking  of  remedial  measures  is 
not  appropriate. 

III.  Deletion  Procedures 

The  following  procedures  were  used 
for  the  intended  deletion  of  this  site: 

(1)  EPA  Region  II  and  the  State  of 
New  Jersey  issued  a  Record  of  Decision 
(ROD)  which  documented  that  no 
further  remedial  action  is  necessary  at 
the  Denzer  &  Schafer  Site  to  ensure 
protection  of  human  health  and  the 
environment; 

(2)  The  State  of  New  Jersey  concurred 
with  the  proposed  deletion  decision; 

(3)  A  notice  has  been  published  in  the 
local  newspaper  and  has  been 
distributed  to  appropriate  federal,  state 
and  local  officials  and  other  interested 
parties  announcing  the  commencement 
of  a  30  day  public  comment  period  for 
EPA's  Notice  of  Intent  to  Delete;  and 

(4)  All  relevant  documents  have  been 
made  available  for  public  review  in  the 
local  Site  information  repositories. 

Deletion  of  the  Site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations.  The 
NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
Agency  management.  As  mentioned  in 
Section  II  of  this  document. 
§  300.425(e)(3)  of  the  NCP  states  that 
deletion  of  a  site  from  the  NPL  does  not 
preclude  eligibility  for  future  response 
actions. 

For  deletion  of  this  Site,  EPA's  Region 
II  office  will  accept  and  evaluate  public 
comments  on  EPA's  Notice  of  Intent  to 
Delete  before  making  a  final  decision  to 
delete.  If  necessary,  the  Agency  w'U 
prepare  a  Responsiveness  Summary, 
which  will  address  any  significant 
public  comments  received  during  the 
public  comment  period. 

The  deletion  occurs  when  the  EPA 
Regional  Administrator  places  a  final 
notice  in  the  Federal  Register. 
Generally,  the  NPL  will  reflect  anv 
deletions  in  the  final  update  following 
the  Notice.  Public  notices  and  copies  of 
the  Responsiveness  Summar\  will  be 


made  available  to  local  residents  by  the 
Region  II  Office. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  site  summary  provides 
the  Agenc\  's  rationale  for  the' proposal 
to  delete  this  Site  from  the  NPL 

A.  Site  Background 

The  Denzer  &  Schafer  X-Rav  Company 
was  located  at  186  Hickory  Lane  (Block" 
858,  Lot  46A)  approximatelv  4.700  feet 
west  of  Route  9  in  the  Bavville  area  of 
Berkeley  Township.  Barnegat  Bay  is 
approximately  tw^o  miles  to  the  east  of 
the  Site  and  Tom's  River  is  two  miles  to 
the  north. 

B.  History 

The  Denzer  and  Schafer  X-Rav 
Company  was  engaged  in  the 
reclamation  of  silver  from  microfilm 
and  x-rays.  Past  activities  at  the  facility 
have  included  the  reclamation  of  silver 
by  chemical  stripping  or  incineration  of 
spent  film.  In  1974,  the  company 
switched  from  incineration  to  a  caustic 
soda  and  salt  silver  reclamation  process 
Between  1974  and  1981.  the  facility 
disposed  of  its  stripping  solution  by 
discharging  it  to  the  plant  s  subsurface 
sanitary  septic  system. 

In  addition  to  the  silver  recovery 
business,  Microindustries,  Inc..  a 
microfilming  service  company,  was 
located  at  the  Site.  Microindustries.  Inc. 
was  in  operation  since  1970  and 
operated  exclusively  as  a  microfilming 
service  company.  Microfilm  processing 
wastes,  such  as  photographic  developers 
and  fixers,  were  generated  as  part  of  the 
company's  operations.  These  wastes 
were  discharged  to  the  plant's  sanitary 
septic  system  prior  to  1981. 

Periodic  sampling  of  wells  installed 
by  the  owner  since  .\ugust  1981  and 
analyses  of  soil  samples  collected  at  the 
Site  indicated  that  waste  from  past 
operations  contaminated  ground  water 
and  soils  at  the  Site 

The  Site  was  proposed  for  inclusion 
on  the  NPL  on  December  30.  1982  and 
subsequently  added  to  the  NPL  on 
September  8,  1983. 

In  1986,  DEP  under  a  cooperative 
agreement  with  EPA,  began  a  Remedial 
Investigation  and  Feasibility  Study  (RI/ 
FS).  Based  on  the  results  of  the  multi- 
phased  RI  and  subsequent  studies,  a 
Record  Of  Decision  (ROD)  was  signed 
by  the  Regional  Administrator  on 
September  28,  1995  The  ROD 
documented  the  det  ision  that  no  further 
remedial  action  was  neces.'arv  at  the 
Denzer  &  Schafer  X-Ray  Site  because  the 
conditions  pose  no  unacceptable  risk  to 
human  health  and  the  environment.  The 
State  of  New  Jerse\  will  continue  to 
monitoi  the  groundwatei  becaust  some 
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residual  lead  contamination  remains  in 
the  aquifer  above  drinking  water 
standards  near  the  old  source  area. 

In  April  1996,  EPA  conducted  a 
removal  assessment  on  the  abandoned 
facility  and  subsequently  remediated 
chemicals  left  at  the  site.  In  September 
1996,  the  remaining  underground 
storage  tank  was  excavated  and 
removed. 

In  June  1997.  the  Berkeley 
Development  Corporation  hired 
Brinkerhoff  Environmental  Services  to 
sample,  demolish  and  dispose  of  the 
remaining  plant  building  and  debris  and 
properly  abandon  the  two  remaining 
septic  systems.  This  work  was 
completed  in  August  1997. 

C.  Characterization  of  Human  Health 
Risk 

The  RI  included  the  collection  and 
analysis  of  soil,  ground  water  and  air 
samples,  an  aquifer  testing  program 
which  included  a  pump  test,  borehole 
gamma  ray  logging,  a  surface 
electromagnetic  conductivity  survey, 
tank  testing,  test  pit  excavation  and 
sampling,  and  process  waste  water 
sampling. 

Groundwater 

Hazardous  substances  were  found  in 
the  ground  water  above  Maximum 
Contaminant  Levels  (MCLs) 

The  RI  and  supplemental 
investigations  concluded  that  lead  in 
the  ground  water  is  the  only 
contaminant  that  exceeds  Federal  and 
State  Drinking  Water  Standards. 
Currently,  there  is  not  a  verified  toxicity 
factor  for  lead  that  can  be  used  in 
normal  risk  assessment  methodologies 
to  determine  the  health  risks  associated 
with  this  contaminant.  However,  EPA 
has  developed  the  Integrated  Exposure 
Uptake  Bio-Kinetic  Model  (lEUBK)  as  a 
useful  tool  to  aid  in  making  more 
informed  decisions  about  the 
concentrations  of  lead  in  the 
environment  that  might  be  expected  to 
impact  human  health. 

The  lEUBK  Model  was  designed  to 
model  exposure  from  lead  in  the 
environment  to  predict  blood  levels  in 
children.  Incorporating  site-specific  soil 
and  ground  water  data  into  the  model 
predicted  that  100  percent  of  the 
population  would  be  below  the 
threshold  of  10  micrograms  per  deciliter 
(ug/dl)  for  children  exposed  to  lead  off 
site.  For  children  exposed  to  lead  on 
site,  99.99  percent  of  the  population 
would  be  below  the  threshold  of  10  ug/ 
dl.  These  results  indicate  that  for  both 
future  residential  land  use  on  and  off 
site,  the  levels  are  consistent  with 
Superfund's  lead  directive  that  employs 
a  level  of  protectiveness  which  results 


in  95%  of  the  population  distribution 
falling  below  10  ug/dl. 

However,  since  the  aquifer  still 
exhibits  low  levels  of  contamination  at 
the  Site  itself,  DEP  and  EPA  developed 
a  monitoring  program  which  included 
sampling  of  ground  and  surface  waters 
and  sediment,  including  the 
intermittent  pond  directly  east  of  the 
Denzer  &  Schafer  X-Ray  Company 
building.  Potter  Creek  to  the  south  and 
Mill  Creek  to  the  north. 

In  February  1996,  the  sampling 
showed  lead  levels  (123  ppb  and  19.8 
ppb)  above  drinking  water  standards  (15 
ppb]  in  two  of  the  five  groundwater 
monitoring  wells  and  elevated  lead 
levels  (1.9  ppb)  in  the  headwaters  of 
Mill  Creek,  approximately  5,000  feet  to 
the  northwest  of  the  source  area,  and  in 
Potter  Creek  (lead— 3.2  ppb), 
approximately  2,000  feet  to  the 
southeast  of  the  source  area.  The  lead 
was  found  at  levels  below  the  Federal 
Water  Quality  Criteria  and  therefore, 
does  not  represent  a  risk  to  human 
health  or  the  environment.  Upon  further 
consultation  with  DEP  and  EPA's 
Biological  Technical  Assistance  Group 
(BTAG),  EPA  concluded  that,  because  of 
the  great  distances  separating  them,  the 
lead  found  in  the  groundwater  adjacent 
to  the  source  area  is  not  related  to  the 
lead  found  in  the  headwaters  of  the  two 
creeks,  and  no  future  sampling  of  the 
creeks  would  be  necessary. 

DEP  established  a  Classification 
Exception  Area  in  January  1998  based 
on  the  ground  water  monitoring  to 
ensure  that  new  wells  will  not  be 
installed  in  the  area  without  appropriate 
precautions. 

Air  and  Surface  Water 

Air  samples  collected  during  both 
phases  of  the  RI  showed  levels  of 
contamination  similar  to  normal 
background  levels. 

Surface  water  samples  were  generally 
free  of  priority  pollutant  compounds. 

Soils 

Some  subsurface  soils  on-site  exceed 
the  health-based  standards  for  silver. 
However,  it  was  determined  that  soil 
contamination  does  not  pose  an 
unacceptable  risk.  The  possibility  for 
oral,  dermal,  and  inhalation  exposure  to 
silver  in  subsurface  soils  is  remote. 

D.  Ecological  Risk 

Ecological  risks  were  not 
characterized  because  the  significant 
risk  is  associated  with  contaminated 
ground  water  and  no  exposure  pathway 
exists. 


E.  Protectiveness 

One  of  the  three  criteria  for  deletion 
specifies  that  EPA  may  delete  a  site 
from  the  NPL  if  the  remedial 
investigation  has  shown  that  the  release 
poses  no  significant  threat  to  public 
health  or  the  environment  and, 
therefore,  taking  of  remedial  measures  is 
not  appropriate.  EPA,  with  the 
concurrence  of  the  DEP,  believes  this 
criterion  for  deletion  has  been  met. 
Details  on  the  decision  can  be  found  in 
the  ROD  issued  in  September  1995. 
Subsequently,  EPA  is  proposing 
deletion  of  this  Site  from  the  NPL. 
Documents  supporting  this  action  are 
available  from  the  docket. 

Dated:  July  8,  1998. 
William  J.  Muszynski, 
Regional  Administrator.  Region  II. 
IFR  Doc.  98-21894  Filed  8-17-98;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  43 

[CC  Docket  98-1 17;  FCC  98-147] 

1998  Biennial  Regulatory  Review — 
Review  of  ARMIS  Reporting 
Requirements 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  required, 
in  every  even-numbered  year  beginning 
in  1998,  to  review  its  regulations 
applicable  to  providers  of 
telecommunications  service  to 
determine  whether  the  regulations  are 
no  longer  in  the  public  interest  due  to 
meaningful  economic  competition 
between  providers  of  such  service  and 
whether  such  regulations  should  be 
repealed  or  modified.  In  this  Notice  of 
Proposed  Rulemaking  ("NPRM"),  we 
propose  as  part  of  the  biennial  review  to 
reduce  the  reporting  requirements  of  our 
Automated  Reporting  Management 
Information  System  ("ARMIS").  These 
modifications  are  designed  to  minimize 
the  reporting  burden  on  carriers, 
improve  the  quality  and  use  of  the 
reported  information  and  reduce  the 
cost  to  the  Commission  of  collection, 
verification,  and  distribution  of  the  data. 
This  Notice  invites  interested  parties  to 
comment  on  several  modifications  to 
the  ARMIS  ten  reports. 

DATES:  Comments  are  to  be  filed  on  or 
before  August  20,  1998  and  reply 
comments  are  due  on  or  before 
September  4,  1998.  Written  comments 
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and  reply  comments  by  the  public  on 
the  information  collections  are  due 
October  19,  1998. 

ADDRESSES:  Federal  Communications 
Commission,  Secretary,  Room  222,  1919 
M  Street  NW.,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
Commission's  Secretary,  a  copy  of  any 
comments  on  the  proposed  information 
collections  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission,  Room 
234,  1919  M  Street,  NW.,  Washington. 
DC  20554,  or  via  the  Internet  to 
jboley@fcc.gov,  and  to  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB,  725 
17th  Street,  N.W.,  Washington.  D.C. 
20503,  or  \ya  the  Internet  to 
fain t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  Dale,  Common  Carrier  Bureau, 
Accounting  Safeguards  Division,  (202) 
418-2260,  or  via  E-mail  to 
"adale@fcc.gov".  For  additional 
information  concerning  information 
collections,  contact  Judy  Boley  at  (202) 
418-0214,  or  \iia  the  Internet  at 
jboley@fcc.gov. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  in  the  matter  of 
1998  Biennial  Regulatory  Review- 
Review  of  ARMIS  Reporting 
Requirements,  CC  Docket  98-117. 
adopted  July  6,  1998,  and  released  July 
17,  1998.  The  complete  text  of  this 
Notice  of  Proposed  Rulemaking  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center,  Room 
239,  1919  M  Street,  NW.  Washmgton. 
DC.  The  NPRM  is  available  through  the 
Internet  at  http://www.fcc.gov/Bureaus/ 

Common Carrier/Notices/1998/ 

fcc98147.wp.  The  complete  text  may  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Service,  Inc.  (ITS,  Inc.),  at 
1231  20th  Street  NW.,  Washington,  DC 
20036  (202-857-3800). 

Paperwork  Reduction  Act 

This  NPRM  contains  proposed 
information  collections.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 


Title 


ARMIS  Annual  Summary  Report  

ARMIS  USOA  Report  !!!!"!!I!!!!!!!!!!.7 

ARMIS  Joint  Cost  Report  .'."^.".""■"." 

ARMIS  Access  Charge  Report  

ARMIS  Service  Quality  Report !.!.!"".."......^ 

ARMIS  Customer  Satisfaction  Report 

ARMIS  Infrastructure  Report  ^ 

ARMIS  Operating  Data  Report  '"""'""""."'.' 

ARMIS  Forecast  of  Investment  Usage  &  Actual  Usage  Reports 


comment  on  the  information  collections 
contained  in  this  notice,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  tune  as 
other  comments  on  this  notice;  O.MB 
notification  of  action  is  due  October  1^1. 
1998.  Comments  should  address   (a) 
Whether  the  proposed  collection  of 
information  is  necessarv  for  the  proper 
performance  (jf  the  functions  of  the 
Commission,  mcluding  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (cj  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technologv. 

OMB  Approval  .\'umber:  None. 

Title:  1998  Annual  Biennial  Review  of 
AR.MIS  Reporting  Requirements. 

Form  \'o.:  FCC  Reports  43-01  through 
43-08  and  FCC  Reports  495A  and  495B. 

Type  of  Review:  New  collections. 

Hespondents:  Business  or  other  for 
profit. 


No. 


re- 

Estimated time 

Total  annual 

nts 

per 

response 

burden 

150 

135 

20,250 

bO 

190 

9.500 

150 

110 

12,450 

150 

621 

93.150 

12 

625 

7.500 

8 

675 

5.400 

8 

412 

3.296 

50 

120 

6,000 

300 

21 

6,300 

Total  Annual  Burden:  163.846. 

Estimated  costs  per  respondent:  SO. 

Needs  and  Uses:  As  part  of  the 
biennial  regulatory  review,  we  are 
required  to  review  our  regulation 
applicable  to  providers  of 
telecommunications  service  to 
determine  whether  the  regulations  are 
no  longer  in  the  public  interest  due  to 
meaningful  economic  competition 
between  providers  of  such  service  and 
whether  such  regulations  should  be 
repealed  or  modified.  In  this  NPRM  we 
propose  as  part  of  the  biennial  review  to 
reduce  the  reporting  requirements  of  our 
ARMIS.  ARMIS  is  needed  to  administer 
our  accounting,  jurisdictional 
separations,  access  charges  and  joint 
cost  rules  and  rules  to  analyze  revenue 
requirements  and  rates  of  reform, 
service  quality  and  infrastructure 
development.  It  collects  financial  and 
operating  data  from  certain  local 
exchange  carriers.  The  information 


contained  in  the  reports  provide  the 
necessary  detail  to  enable  this 
Commission  to  fulfill  its  regulators 
responsibilities.  These  proposed 
modifications  will  reduce  the  reporting 
burdens  on  carriers,  improve  the  quality 
and  use  of  the  reported  information.  If 
adopted  the  proposed  modifications 
will  reduce  public  burden  by 
approximately  50"o  for  the  .•XRMIS 
reports. 

Synopsis  of  Notice  of  Proposed 
Rulemaking 

A.  Eliminating  Paper  Filing 
Requirement 

1.  The  Common  Carrier  Bureau  ("the 
Bureau")  currenth  requires  carriers  to 
submit  both  paper  and  electronic  copies 
of  the  ARMIS  reports.  The  Commission 
has,  in  recent  years,  relied  increasingly 
on  the  data  filed  electronically  to 
maintain  internal  databases  and 
generate  meaningful  reports  for  policv 


making.  We  tentatively  conclude  that 
paper  versions  of  the  .\R.MIS  reports  do 
not  significantly  contribute  to  the 
Commission's  current  efforts  or  future 
goals  in  administering  its  accounting, 
joint  cost,  jurisdictional  separations, 
access  charge  rules,  or  in  monitoring  the 
quality  of  service  and  infrastructure 
development  in  the  public  network. 
Therefore,  we  tentatively  conclude  that 
we  should  eliminate  the  paper  filing 
requirement   We  anticipate  that  the' 
transition  to  an  elcctrcmic-onlv 
reporting  program  will  represent  a 
substantial  cost  savings  for  all  carriers 
that  file  ARMIS  reports.  We  seek 
comment  on  this  tentative  conclusion 
and  request  suggestions  for  improving 
the  electronic  filing  system  for  .^R.\!1S 
reports. 

2.  The  paper  versions  of  the  AR.M1S 
reports,  however,  are  our  primary  means 
for  distributing  .ARMIS  data  to  the 
public  To  satisfy  the  frequent  requests 
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from  the  public  for  ARMIS  data,  we 
plan  to  meet  the  demand  by  making  it 
available  through  the  hiternet.  This  will 
require  Commission  staff  to  develop 
software  that  will  allow  interested 
parties  to  obtain  .^RMIS  reports  over  the 
Internet,  which  we  anticipate  to  be  a 
costly  process.  We  seek  comment  on 
this  proposal  and  request  parties  to 
provide  information  on  the  costs  of 
fihng  paper  c:opies  of  AR.V1IS  data  so 
that  we  can  assess  the  utility  of 
eliminating  the  paper  filing 
requirement.  In  considering  whether  to 
make  ARMIS  data  available  on  the 
Internet,  we  plan  to  balance  the  benefits 
of  such  availability,  in  particular  the 
frequency  of  requests  from  the  public 
and  the  reduced  administrative  burden 
on  Commission  staff,  against  the  costs  of 
this  course  of  action. 

B.  Equal  Access.  Paypbone.  and  Inside 
Wire  Data 

3.  The  ARMIS  43-04  Access  Report 
provides  jurisdictional  separations  and 
access  charge  data  by  part  36  category 
at  the  study  area  level.  The  data 
collected  in  this  report  are  used  by 
C'ommission  staff  to  verify  cost 
information  filed  in  tariffs.  We  propose 
to  modify  the  ARMIS  43-04  Access 
Report  by  eliminating  114  rows  and 
three  columns  in  which  c;arriers  report 
data  pertaining  to  equal  access,  inside 
wire,  and  payphone  investment.  We 
tentatively  conclude  that  the  equal 
access  information  is  no  longer 
necessary  because  the  nearlv  complete 
transition  to  equal  access  has  reduced 
our  need  to  monitor  its  deployment.  We 
tentatively  conclude  that  we  can 
eliminate  the  inside  wire  and  payphone 
investment  columns  because  these  two 
categories  are  no  longer  regulated.  In  the 
NPRM.  Appendix  A  presents  the 
specific  row  and  column  deletions  and 
our  reasons  for  their  removal.  We  solicit 
comment  on  these  tentative  conclusions 
and  seek  additional  suggestions  from 
interested  parties  on  streamlining  the 
ARMIS  43-04  Access  Report. 

4.  The  ARMIS  43-01  Annual 
Summary  Report  summarizes  the 
carriers'  accounting,  rate  base,  and  cost 
allocation  data  prescribed  in  parts  32, 
36.  64.  65.  and  69  of  the  Commission's 
rules  (See  47  CFR  32,  36.  64,  65.  and 
69).  The  Annual  Summary  Report 
consists  of  two  tables;  (1)  Table  I.  the 

"Cost  and  Revenue  Table;"  and  (2) 
Table  II,  the  "Demand  Analysis  Table." 
In  order  to  make  the  ARMIS  43-01 
Annual  Summary  Report  consistent 
with  the  streamlined  version  of  the 
ARMIS  43-04  Access  Report,  we 
tentatively  conclude  that  we  should 
eliminate  the  corresponding  rows  and 
columns  pertaining  to  equal  access. 


inside  wire,  and  payphone  investment. 
.■Kppendix  B  presents  the  specific  row 
and  column  deletions  and  our  reasons 
for  their  removal.  We  seek  comment  on 
this  proposal  and  ask  whether  any 
additional  streamlining  or  consolidation 
of  these  reports  should  be  made. 

C.  Reduced  Reporting  Requirements  for 
Mid-Sized  Incumbent  LECs 

5.  Incumbent  LECs  whose  annual 
operating  revenues  exceed  an  indexed 
revenue  threshold  are  required  to  file 
ARMIS  reports  (See  Reform  of  Filing 
Requirements  and  Carrier 
Classifications;  Anchorage  Telephone 
Utilitv.  Petition  for  Withdrawal  of  Cost 
Allocation  Manual.  Report  and  Order. 
(PR  cite  62  PR  39776  ()uly  24,1997)  12 
PCC  Red  8071)).  The  indexed  revenue 
threshold,  which  has  recently  been 
increased  to  S112  million,  is  based  on 
annual  operating  revenues  for  both 
regulated  and  nonregulated  activities 
and  is  adjusted  for  inflation.  (See  47 
CFR  32.9000).  Based  on  our  experience 
with  administering  the  .ARMIS  reporting 
system,  it  appears  that  the  carriers'  costs 
of  implementing  that  system  are  largely 
fixed  with  respect  to  the  number  of 
access  lines  served.  This  implies  that, 
on  a  per-access-line  basis,  the  cost  of 
complying  with  the  full  ,-\RMIS 
reporting  requirements  is  substantially 
higher  for  mid-size  incumbent  LECs 
than  for  large  incumbent  LECs,  because 
the  large  incumbent  LECs  are  able  to 
average  their  fixed  reporting  costs  over 

a  larger  number  of  access  lines. 
Reducing  the  reporting  requirements  on 
rnid-sized  carriers  would  eliminate  a 
costly  reporting  burden  on  those  carriers 
that  must  recover  the  cost  from  a 
smaller  number  of  customers. 

6.  We  propose  to  streamline  the 
.ARMIS  reporting  requirements  for 
certain  mid-sized  incumbent  LECs 
based  on  the  aggregate  revenues  of  the 
incumbent  LEC  and  any  LEC  that  it 
controls,  is  controlled  by,  or  with  which 
it  is  under  common  control  (See  47  CFR 
32.9000).  If  the  aggregate  revenues  of 
these  affiliated  incumbent  LECs  are  less 
than  S7  billion,  then  each  LEC  within 
that  group  would  be  eligible  for  the 
streamlined  reporting  requirements 
described  below.  Incumbent  LECs  with 
individual  annual  operating  revenues 
below  the  indexed  revenue  threshold 
would  continue  to  be  exempt  from  all 
.ARMIS  reporting  requirements.  The  S7 
billion  threshold  will  still  provide  the 
Commission  with  data  for  nearly  90%  of 
the  industry  for  local  exchange 
telecommunications,  as  measured  by 
annual  operating  revenues.  We  seek 
comment  on  our  proposal  to  streamline 
the  reporting  requirements  for  mid-sized 
LECs  and  on  utility  of  this  threshold 


mechanism.  In  addition  to  the  reporting 
requirements  detailed  below,  we  seek 
comment  on  other  suggestions  for 
reducing  the  reporting  burden  on  mid- 
sized incumbent  LECs  while  still 
collecting  the  information  needed  to 
perform  our  oversight  functions  and 
protect  ratepayers  from  the  effects  of 
improper  cost  allocations. 

7.  The  ARMIS  43-02  USOA  Report 
provides  the  annual  operating  results  of 
carriers'  activities  for  every  account  in 
the  Uniform  System  of  Accounts 
("USOA"),  which  we  use  to  review  the 
operations  of  communications  common 
carriers  subject  to  our  jurisdiction.  The 
USOA  encompasses  both  balance  sheet 
and  income  statement  accounts  that  we 
use  to  review  overall  investment  and 
expense  levels,  affiliate  transactions, 
property  valuation,  and  depreciation 
rates.  The  ARMIS  43-02  USOA  Report 
collects  accounting  and  financial  data  in 
27  tables.  We  tentatively  conclude  that 
we  should  reduce  the  filing  burdtm  of 
eligible  reporting  carriers  by  eliminating 
the  requirement  to  file  21  tables  in  the 
ARMIS  43-02  USOA  Report.  Our 
experience  administeringjhe  ARMIS 
reporting  system  and  our  accounting 
rules  suggests  that  routine  reporting  of 
the  balance  sheet  information  contained 
in  tables  B-3  and  B-5  through  B-15 
may  not  be  crucial  for  eligible  reporting 
carriers  to  report  on  a  regular  basis. 
Because  we  will  continue  to  have  access 
to  the  underlying  data  and  source 
documents,  we  tentatively  conclude  that 
eliminating  these  reporting 
requirements  will  not  impair  our  ability 
to  perform  necessary  oversight 
functions. 

8.  This  tentative  conclusion,  if 
adopted,  would  result  in  eligible 
reporting  carriers  filing  only  six  tables 
in  the  USOA  Report:  (1)  Table  B-1. 
"Balance  Sheet  Accounts;"  (2)  Table  B- 
2.  "Statement  of  Cash  Flows;"  (3)  Table 
B-4,  "Analysis  of  Assets  Purchased 
from  or  Sold  to  an  Affiliate;"  (4)  Table 
C-3,  "Board  of  Directors  and  General 
Officers;"  (5)  Table  I-l,  "Income 
Statement  Accounts;"  and  (6)  Table  1-2, 
"Analysis  of  Services  Provided  from  or 
Sold  to  an  Affiliate."  Together,  these 
tables  provide  the  information,  such  as 
the  complete  financial  statements, 
needed  to  perform  our  audit  and  other 
oversight  functions.  In  addition,  we 
tentatively  conclude  that  we  should 
allow  eligible  reporting  carriers  to  file 
the  Class  B  level  of  detail  for  applicable 
schedules.  [See  47  CFR  32.11)  This 
proposed  modification  would  not 
relieve  eligible  reporting  carriers  of  their 
responsibility  to  maintain  their  books  of 
accounts  in  accordance  with  part  32  of 
the  Commission's  rules,  but  would 
reduce  the  filing  burden  imposed  on 
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eligible  reporting  carriers  that  file 
ARMIS  reports.  We  seek  comment  on 
this  tentative  conclusion. 

9.  We  note  that  our  pole  attachment 
formulas  are  based  on  the  Class  A  level 
of  accounting  detail.  If  the  Commission 
adopts  Class  B  accounts  for  mid-sized 
LECs  as  proposed  herein,  the  ARMIS 
reports  of  the  mid-sized  LECs  would  no 
longer  provide  the  details  needed  to 
calculate  pole  attachment  fees  using  the 
pole  attachment  formulas.  The  details 
provided  in  eight  Class  A  accounts  are 
needed  to  provide  data  for  the  pole 
attachment  formulas:  six  accounts 
associated  with  cable  and  wire  facilities 
investment  and  expenses,  and  two 
accounts  associated  with  network 
operations  expenses.  We  seek  comment 
on  whether  mid-sized  LECs  should  be 
required  to  maintain  subsidiary  record 
categories  to  provide  the  data  now 
provided  in  the  eight  Class  A  accounts 
and  to  report  in  ARMIS  the  information 
in  the  noted  accounts  as  well  as  other 
information  required  by  the  pole 
attachment  formulas. 

10.  The  ARMIS  43-03  Joint  Cost 
Report  details  the  regulated  and 
nonregulated  cost  and  revenue 
allocations  by  study  area  in  accordance 
with  the  Commission's  rules  [See  47 
CFR  64.901-904).  In  order  to  be 
consistent  with  the  modifications  to  the 
USOA  Report,  we  tentatively  conclude 
that  we  should  allow  eligible  reporting 
carriers  to  file  only  the  Class  B  level  of 
detail.  This  proposal,  if  adopted,  would 
eliminate  roughly  two-thirds  of  the 
entries  for  eligible  reporting  carriers.  We 
seek  comment  on  this  proposal. 

11.  The  ARMIS  495A  Forecast  Report 
and  the  ARMIS  495B  Actual  Usage 
Report  provide  the  information  needed 
to  monitor  our  requirement  that 
incumbent  LECs  allocate  the  costs  of 
certain  telephone  plant  investment  used 
for  both  regulated  and  nonregulated 
activities  on  the  basis  of  forecasted 
regulated  and  nonregulated  usage. 
Carriers  file  these  reports  at  the  same 
time  as  their  aimual  access  tariff  filing. 
The  ARMIS  495A  Forecast  Report 
displays  forecasts  of  expected  regulated 
and  nonregulated  investment  usage  at 
the  study  area  level.  The  ARMIS  495B 
Actual  Usage  Report  displays  the  actual 
usage  of  regulated  and  nonregulated 
investment  at  the  study  area  level.  We 
tentatively  conclude  to  allow  eligible 
reporting  carriers  to  report  the  data  in 
the  ARMIS  495A  Forecast  Report  and 
the  ARMIS  495B  Actual  Usage  Report  at 
the  Class  B  level  of  detail.  This  tentative 
conclusion,  if  adopted,  will  provide 
flexibility  for  efigible  reporting  carriers 
to  aggregate  types  of  equipment  and  to 
forecast  the  regulated  and  nonregulated 


usage  of  such  equipment.  We  seek 
comment  on  this  tentative  conclusion. 

D.  ARMIS  Reporting  Requirements  for 
Large  Incumbent  LECs 

12.  For  the  largest  incumbent  LECs. 
we  tentatively  conclude  that  we  should 
maintain  the  Class  A  level  of  detail  for 
their  ARMIS  reporting  requirements. 
The  more  detailed  reporting 
requirements  are  necessary  for  the 
Commission  to  uphold  our  statutory 
obligations  to  prevent  cross- 
subsidization  and  discrimination  under 
sections  254(k),  260.  271,  272,  273,  274. 
275,  and  276  of  the  Act.  See  47  USC 
254(k),  260,  271-276.  The  Class  A  level 
of  detail  specified  in  the  part  32 
accounting  rules  allows  us  to  identify 
potential  cost  misallocations  beyond 
those  revealed  by  the  Class  B  system  of 
accounts.  In  addition,  the  Class  A  level 
of  detail  is  critical  for  monitoring  large 
incumbent  LECs  because  such  carriers 
typically  conduct  a  higher  volume  of 
transactions  involving  competitive 
services.  We  need  sufficient  detail  to 
adequately  perform  audit  and 
verification  functions  of  the  largest 
incumbent  LECs  that  represent  nearly 
90%  of  the  local  exchange  industry  as 
measured  by  annual  revenues. 
Moreover,  the  Class  A  level  of  detail  is 
required  to  monitor  the  large  incumbent 
LECs  as  competition  begins  to  develop 
in  local  telephony  markets.  Therefore, 
we  tentatively  conclude  that  any  further 
reduction  in  reporting  requirements  for 
ARMIS  financial,  cost  allocation,  and 
access  charge  data  would  impair  our 
ability  to  guard  against  improper  cost 
allocations,  to  assess  the  impact  of  our 
policies  on  incumbent  LECs,  and  to 
monitor  the  development  of  competition 
in  the  telecommunications  marketplace. 
We  have  long  recognized  that,  for 
managerial  decision-making  and  other 
purposes,  incumbent  LECs  maintain 
their  financial  records  in  significantly 
more  detail  than  that  required  for  Class 
A  carriers  in  our  part  32  rules.  Because 
incumbent  LECs  disaggregate  their 
financial  records  into  much  greater 
detail  than  our  Class  A  requirements, 
we  tentatively  conclude  that  the  burden 
on  the  largest  incumbent  LECs  resulting 
from  Class  A  accouhting  and  reporting 
requirements  does  not  outweigh  our 
needs  for  collecting  financial 
information.  We  seek  comment  on  these 
tentative  conclusions  to  maintain  the 
Class  A  accounting  requirements  for  the 
largest  incumbent  LECs,  and, 
alternatively,  on  whether  there  are 
certain  ARMIS  reporting  requirements 
we  could  eliminate  or  streamline  for  the 
largest  LECs. 


Procedural  Matters 

13.  Ex  Parte  Presentations.  This  is  a 
permit-but-disclose  proceeding.  Ex  parte 
presentations  are  permitted,  except 
during  the  Sunshine  Agenda  period, 
provided  that  they  are  disclosed  as 
provided  in  the  Commission's  rules  [See 
47  U.S.C.  1.102.  1.203  and  1.206). 

14.  Initial  Regulatory  Flexibility 
Analysis.  The  Regulatorv  Flexibility  Act 
("RFA")  (See  5  U.S.C  601)  requires  that 
an  initial  regulatory-  flexibility  analysis 
be  prepared  for  notice-and-comment 
rulemaking  proceedings,  unless  the 
agency  certifies  that  "the  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. "  (See  5  U  S  C 
605(b)).  The  RFA  generally  defines 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business." 
"small  organization.  '  and  "small 
governmental  jurisdiction"  (  See  U.S.C. 
601(b)).  In  addition,  the  term  "small 
business"  has  the  same  meaning  as  the 
term  "small  business  concern"  under 
the  Small  Business  Act.  A  small 
business  concern  is  one  which;  (l)  Is 
independently  owned  and  operated:  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA")  (See  15  U.S.C 
632). 

1 S.  This  NPRM  proposes  to  eliminate 
the  requirement  to  file  paper  versions  of 
ARMIS  reports,  to  reduce  the  specific 
reporting  requirements  on  all  incumbent 
LECs  that  file  .^RMIS  reports,  and  to 
further  reduce  the  reporting 
requirements  for  certain  mid-sized 
incumbent  LECs.  Neither  the 
Commission  nor  SBA  has  developed  a 
definition  of  "small  entity"  specifically 
applicable  to  LECs.  The  closest 
definition  under  SBA  rules  is  that  for 
establishments  providing  "Telephone 
Communications.  Except 
Radiotelephone,"  which  is  Standard 
Industrial  Classification  (SIC)  code 
4813.  Under  this  definition,  a  small 
entity  is  one  employing  no  more  than 
1.500  persons. 

16.  We  certify  that  the  proposals  in 
this  NPRM.  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Pursuant  to  long-standing  rules, 
incumbent  LECs  with  annual  operating 
revenues  exceeding  the  indexed  revenue 
threshold  must  report  financial  and 
operating  data  to  the  Commission.  This 
NPRM  proposes  to  reduce  certain  of 
these  reporting  requirements  and 
eliminate  the  subject  paper  filing 
requirement.  These  changes  should  be 
easy  and  inexpensive  for  incumbent 
LECs  to  implement  and  will  not  require 
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costly  or  burdensome  procedures.  We 
therefore  expect  that  the  potential 
impact  of  the  proposal  rules,  if  such  are 
adopted,  is  beneficial  and  does  not 
amount  to  a  possible  significant 
economic  impact  on  affected  entities.  If 
commenters  believe  that  the  proposals 
discussed  in  the  NPRM  require 
additional  RFA  analysis,  they  should 
include  a  discussion  of  these  issues  in 
their  comments. 

17.  The  Commission's  Office  of  Public 
Affairs,  Reference  Operations  Division, 
will  send  a  copy  of  this  NPRM, 
including  this  initial  certification,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  (See  5  USC 
605(b)). 

Comment  Filing  Procedures 

18.  Interested  parties  may  file 
comments  no  later  than  August  20,  1998 
and  reply  comments  may  be  filed  no 
later  than  September  4,  1998.  All 
pleadings  should  reference  CC  Docket 
No.  98-117.  A  copy  of  each  pleading 
should  be  sent  to  Anthony  Dale, 
Accounting  Safeguards  Division, 
Common  Carrier  Bureau,  FCC,  2000  L 
Street,  Suite  201.  Washington,  DC 
20554,  and  another  copy  should  be  sent 
to  International  Transcription  Services 
(ITS),  the  Commission's  duplicating 
contractor,  at  its  office  at  1231  20th 
Street,  NW.  Washington,  DC.  20036. 
(202)  857-3800  All  pleadings  will  he 
made  available  for  public  inspection 
and  copying  in  the  Accounting 
Safeguards  Division  public  reference 
room,  2000  L  Street.  NW,  Suite  812. 
Washington,  DC  20554. 

19.  Comments  and  replies  must  also 
comply  with  §  1.49  and  all  other 
applicable  sections  of  the  Commission's 
rules.  We  also  direct  all  interested 
parties  to  include  the  name  of  the  filing 
party  and  the  date  of  the  filing  on  each 
page  of  their  comments  and  replies.  In 
addition,  one  copy  of  each  pleading 
must  be  filed  with  International 
Transcription  Services  (ITS),  the 
Commission's  duplicating  contractor,  at 
its  office  at  1231  20th  Street,  NW, 
Washington,  DC  20037,  (202)  857-3800. 
All  pleadings  are  available  for  public 
inspection  and  copying  in  the 
Accounting  and  Audits  public  reference 
room. 

List  of  Subject  in  47  CFR  Part  43 

Communications  common  carriers. 
Radio,  Reporting  and  recordkeeping 
requirements.  Telegraph  and  Telephone. 

Federal  Communications  Commission. 

Magaiie  Roman  Salas. 

Secretory 

(FR  Doc.  98-22162  Filed  8-17-98:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  43  and  64 


[IB  Docket  No.  98-148;  FCC  98-190] 

1998  Biennial  Regulatory  Review — 
Reform  of  the  International 
Settlements  Policy  and  Associated 
Filing  Requirements 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  On  August  6.  1998,  the 
Federal  Communications  Commission 
adopted  a  Notice  of  Proposed 
Rulemaking  (NPRM)  to  adopt  significant 
changes  to  the  Commission's 
International  Settlements  Policy  (ISP) 
and  associated  rules.  The  changes  in 
this  policy  are  intended  to  promote 
greater  competition  and  lower 
international  calling  prices.  The 
Commission  proposes  to  lift  regulations 
under  the  existing  policy  that  restricts 
the  kinds  of  arrangements  U.S.  carriers 
may  enter  into  with  foreign 
telecommunications  carriers  in  World 
Trade  Organization  (WTO)  member 
countries.  This  action  is  part  of  the 
FCC's  biennial  review  to  eliminate  or 
modify  rules  where  appropriate. 

DATES:  Comments  are  due  on  or  before 
September  16.  1998  and  reply 
comments  are  due  on  or  before  October 
16,  1998. 

ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street,  N.W., 
Room  222,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  McDonald,  Attorney-Advi.sor, 
Policy  and  Facilities  Branch, 
Telecommunications  Division. 
International  Bureau.  (202)  418-1470. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking.  FCC  98-190. 
adopted  on  August  6.  1998.  The  full  text 
of  this  NPRM  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  239)  of  the  Federal 
Communications  Commission.  1919  M 
Street,  N.W.,  Washington,  D.C.  20554. 
The  complete  text  of  this  NPRM  is 
available  over  the  Internet  on  the 
Commission's  World  Wide  Web  page, 
http://www.fcc.gov.  The  text  of  the 
NPRM  also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
Inc.,  1231  20th  Street,  N.W., 
Washington.  D.C.  20036,  (202)  857- 
3800. 


Summary  of  Notice 

1.  The  Commission  proposes  to  scale 
back  significantly  on  the  Commission's 
application  of  the  International 
Settlements  Policy  (ISP)  and  associated 
filing  requirements.  The  ISP  has 
governed  U.S.  carriers'  bilateral 
accounting  rate  negotiations  with 
foreign  carriers  for  many  years.  These 
policies  have  largely  been  a  success  in 
safeguarding  U.S.  carrier  dealings  with 
monopoly  foreign  carriers.  These  rules 
may  not,  however,  be  necessary  on 
routes  where  there  is  competition  in  the 
foreign  market  and  they  may,  in  fact, 
impede  the  further  development  of 
competition  on  such  routes.  In  light  of 
the  significant  number  of  countries  that 
recenth'  have  introduced  competition  in 
their  telecommunications  markets,  the 
NPRM  proposes  significant  changes  to 
the  Commission's  ISP  and  associated 
rules. 

2.  The  Commission  initiated  this    — 
proceeding  in  response  to  the 
Telecommunications  Act  of  1996,  which 
requires  the  Commission  to  review  all 
regulations  that  apply  to  operations  or 
activities  of  any  provider  of 
telecommunications  service  and  to 
repeal  or  modify  any  regulation  it 
determines  to  be  no  longer  necessary  in 
the  public  interest. 

3.  The  ISP  and  related  filing 
requirements  were  implemented  to 
prevent  whipsawing.  "These  rules 
currently  apply  to  U.S.  carrier 
arrangements  for  IMTS  with  all  foreign 
carriers,  except  where  a  U.S.  carrier 
receives  authorization  to  enter  into  an 
alternative  settlement  arrangement 
under  our  flexibility  policy  or  to 
provide  ISR.  We  believe,  however,  that 
whipsawing  is  a  concern  that  is  largely 
associated  with  foreign  carriers  with 
monopoly  power.  Where  U.S.  carriers 
are  able  to  terminate  international  traffic 
by  interconnecting  with  a  carrier  that 
lacks  market  power,  we  believe  that 
whipsawing  is  not  a  significant  danger. 
We  thus  seek  comment  in  this  Notice  on 
whether  we  should  continue  to  apply 
the  ISP  and  related  filing  requirements 
to  U.S.  carrier  arrangements  with 
foreign  carriers  from  WTO  Member 
countries  that  lack  market  power  in  the 
relevant  foreign  telecommunications 
market. 

4.  With  respect  to  the  ISP.  there  also 
appears  to  be  little  danger  that  a  foreign 
carrier  that  lacks  market  power  will 
have  the  ability  to  whipsaw  U.S. 
carriers.  Indeed,  without  market  power 
over  facilities  and  services  essential  to 
terminate  international  traffic,  an 
attempt  at  whipsawing  by  a  foreign 
carrier  that  lacks  market  power  should 
be  countered  by  a  defection  bv  U.S. 
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carriers  to  another  operator.  We  thus 
tentatively  conclude  that  we  should  not 
apply  the  ISP  to  agreements  concluded 
with  foreign  carriers  from  WTO  Member 
countries  that  lack  market  power  on  the 
relevant  route.  U.S.  carriers  would 
therefore  be  free  to  enter  unencumbered 
into  commercial  negotiations  with 
foreign  carriers  in  WTO  Member 
countries  that  lack  market  power.  We 
seek  comment  on  whether  carriers  that 
lack  market  power  in  the  foreign  market 
may  retain  some  ability  to  whipsaw 
where  government  policies  or  other 
foreign  market  conditions  preclude  real 
competition.  We  tentatively  conclude 
that  the  long  term  benefits  of  removing 
our  ISP  for  arrangements  with  foreign 
carriers  that  lack  market  power  will 
outweigh  any  short-term  risks  involved. 
We  seek  comment  on  this  tentative 
conclusion. 

5.  We  also  seek  comment  on  whether 
to  exempt  U.S.  carriers  from  filing 
contracts  and  accounting  rate 
information  under  section  43.51  and 
64.1001  of  our  rules  for  arrangements 
with  foreign  carriers  that  lack  market 
power.  47  CFR  43.51.  64.1001.  We 
tentatively  conclude  that  we  should 
amend  the  §43.51  contract  filing 
requirement  and  the  §  64.1001 
accounting  rate  filing  requirements  so 
that  contracts  and  accounting  rate 
information  for  arrangements  with 
foreign  carriers  that  lack  market  power 
in  WTO  Member  countries  would  not 
need  to  be  filed  with  the  Commission. 
We  seek  comment  on  this  tentative 
conclusion. 

6.  In  the  Foreign  Participation  Order. 
62  FR  64741.  December  9.  1997,  recon. 
pending,  we  adopted  a  presumption,  for 
the  purpose  of  applying  the  No  Special 
Concessions  rule,  that  carriers  with  less 
than  50  percent  market  share  in  the 
relevant  markets  lack  sufficient  market 
power  to  affect  competition  adversely  in 
the  United  States.  We  propose  to  apply 
this  same  50  percent  market  share 
presumption  for  purposes  of 
determining  whether  to  apply  our  ISP 
and  related  filing  requirements.  We  seek 
comment  on  how,  if  we  adopt  our 
proposal  to  eliminate  the  ISP  and  filing 
requirements  for  arrangements  with 
foreign  carriers  that  lack  market  power 
in  WTO  Member  countries,  we  should 
make  the  determination  that  the  foreign 
carrier  lacks  market  power.  For 
example,  should  the  Commission  make 
an  affirmative  finding  whether  a  foreign 
carrier  possesses  market  power,  or 
should  we  leave  the  determination  of 
whether  a  foreign  carrier  falls  outside 
our  presumptive  50  percent  market 
share  screen,  so  that  the  ISP  and  our 
filing  requirements  apply,  to  the  carrier 
that  concludes  the  arrangement?  We 
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note  that  carriers  that  accept  a  special 
concession  from  a  foreign  carrier  that 
lacks  market  power  are  currently 
required  to  file  publicly  contracts  with 
the  Commission  along  with  information 
that  the  foreign  carrier  has  a  market 
share  of  less  than  50  percent  in  the 
relevant  markets.  Opposing  parties  thus 
have  the  opportunity  to  rebut  this 
presumption  by  demonstrating  that  the 
carrier  indeed  possesses  market  power. 
If  we  were  to  adopt  our  tentative 
conclusion  to  eliminate  the  contract 
filing  requirement  for  agreements  with 
foreign  carriers  that  lack  market  power 
in  the  foreign  market,  we  seek  comment 
on  whether  the  Commission  and 
potential  competitors  would  lack  the 
information  needed  to  determine 
whether  an  agreement  qualifies  for  the 
exception  to  our  filing  requirement  and 
No  Special  Concessions  rule. 

7.  We  believe  that,  in  most  foreign 
markets,  the  determination  of  whether  a 
carrier  has  market  power  is  clear  cut. 
because  most  foreign  markets  are 
divided  between  a  former  incumbent 
with  a  market  share  of  well  over  50 
percent  and  new  entrants  with  market 
shares  far  below  50  percent. 
Nevertheless,  we  recognize  that  there 
may  be  some  need  to  preserve 
Commission  oversight  to  ensure  that 
carriers  do  not  engage  in  exclusive 
dealings  with  foreign  carriers  that 
possess  market  power.  This  oversight 
should,  however,  be  balanced  with  our 
goal  of  allowing  carriers  the  freedom  to 
negotiate  agreements  freely  with  carriers 
that  lack  market  power.  We  seek 
comment  on  several  alternatives  for 
determining  whether  to  apply  our  ISP 
and  related  filing  requirements  to  a 
particular  arrangement.  First,  we  could 
adopt  a  rule  that  arrangements  with 
foreign  carriers  with  less  than  50 
percent  market  share  do  not  have  to  be 
filed,  and  not  require  any  filing  to 
substantiate  the  claim  that  the  foreign 
carrier  lacks  market  power.  Second,  we 
could  require  that  a  carrier  that  seeks  to 
enter  an  arrangement  with  a  foreign 
carrier  that  lacks  market  power  identify 
the  route  and  file  a  certification  that  the 
carrier  on  the  foreign  end  of  the 
international  route  lacks  market  power, 
without  revealing  the  identity  of  the 
foreign  correspondent.  Third",  we  could 
require  a  carrier  to  identify  the  foreign 
carrier  and  publicly  file  data  indicating 
that  the  foreign  carrier  possesses  less 
than  50  percent  market  share  in  each  of 
the  relevant  markets  or  file  a  petition  for 
declaratory^  ruling  that  a  foreign  carrier 
with  greater  than  50  percent  market 
share  nevertheless  lacks  market  power. 
We  also  seek  comment  on  whether,  if 
we  adopt  this  third  proposal,  we  should 


allow  confidential  treatment  for  such 
filings. 

8.  We  seek  to  simplif\-  our  regulatory 
requirements  to  the  greatest  extent 
possible,  consistent  with  our 
commitment  to  preventing  abuse  of 
market  power  by  foreign  carriers  in  their 
dealings  with  U.S.  earners.  We  seek 
comment  on  whether  our  proposal  to 
eliminate  the  ISP  and  related  filing 
requirements  for  arrangements  with 
foreign  carriers  that  lack  market  power 
in  WTO  Member  countries  achieves  this 
goal.  We  tentatively  conclude  that  this 
approach  is  warranted  because  carriers 
without  market  power  have  a 
substantially  diminished  ability  to 
whipsaw  US.  carriers.  We  further 
tentatively  conclude  that  this  approach 
IS  consistent  with  the  regulatory 
framework  we  adopted  in  our  Foreign 
Participation  Order.  62  FR  64741, 
December  9.  1997.  recon  pending.  We 
seek  comment  on  our  proposed 
approach  for  regulating  arrangements 
between  U.S  carriers  and  foreign 
carriers  that  lack  market  power  in  WTO 
Member  countries,  and  on  any  other 
approaches  that  would  further  our  goals. 
9.  We  also  seek  comment  on  whether, 
under  certain  circumstances,  we  should 
decline  to  apply  the  ISP  and  related 
filing  requirements  to  U.S.  carrier 
arrangements  with  all  foreign  carriers  in 
selected  WTO  Member  country  markets, 
including  arrangements  with  those 
carriers  that  possess  market  power.  We 
seek  comment  on  what  standard  we 
should  employ  for  identifying  routes  on 
which  we  should  not  apply  the  ISP  We 
propose  to  decline  to  apply  the  ISP  on 
routes  where  the  Commission  has 
already  authorized  ISR. 

10  Alternatively,  we  seek  comment 
on  whether  a  settlement  rate  threshold 
lower  than  a  benchmark  rate  is 
appropriate.  For  example,  we  could 
apply  the  current  best  practices  rate  of 
S.08  per  minute,  established  in  our 
Benchmarks  Order,  as  the  threshold 
Under  this  proposal,  we  would  decline 
to  ipply  our  ISP  on  routes  where  at  least 
50  percent  of  the  traffic  is  settled  at  a 
rate  of  S.OB  per  minute  or  less. 
Commenters  suggesting  an  alternative 
settlement  rate  threshold  should 
provide  a  documented  basis  for  any 
threshold  suggested. 

11.  We  also  seek  comment  on  whether 
tin\  other  standard  is  appropriate.  For 
instance,  we  could  decline  to  apply  the 
ISP  only  in  cases  where  50  percent  of 
traffic  on  the  route  is  settled  at  or  below 
benchmark  rates  and  the  foreign  market 
permits  U.S.  carriers  to  provide  service 
via  ISR.  We  seek  comment  on  these 
alternatives,  and  on  any  other 
alternative  standard  we  could  adopt  to 
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identify  routes  on  which  we  need  not 
apply  our  ISP. 

12'  We  also  seek  comment  on  whether 
we  should  decline  to  apply  our  §43.51 
contract  filing  and  §64.1001  accounting 
rate  filing  requirements  to  the  extent  we 
decline  to  apply  the  ISP  on  certain 
routes.  See  47  CFR  43.51.  64.1001.  We 
seek  comment  on  whether  we  should 
require  public  filing,  require 
confidential  filing  or  remove  the  filing 
requirements  altogether  for 
arrangements  on  certain  routes  where 
we  decline  to  apply  the  ISP.  For 
instance,  if  we  remove  these  filing 
requirements  generally,  should  we 
maintain  them  for  arrangements  entered 
into  with  foreign  carriers  with  market 
power,  or  only  for  affiliated  foreign 
carriers  with  market  power? 

13.  Our  proposal  to  eliminate  the  ISP 
and  related  filing  requirements  on 
routes  where  we  permit  ISR  would 
greatly  reduce  regulatory  oversight  for 
arrangements  between  US  carriers  and 
foreign  carriers  on  those  routes.  We 
believe  that  our  proposal  will  further 
our  goal  of  eliminating  unnecessary 
regulatory  burdens,  while  continuing  to 
prevent  abuse  of  market  power  by 
foreign  carriers  in  their  dealings  with 
U.S.  carriers.  We  seek  comment  on  our 
proposed  approach  for  eliminating 
regulatory  requirements  on  routes  where 
we  believe  they  are  not  necessary,  and 
on  any  other  approaches  that  would 
further  our  goals. 

14.  We  further  seek  comment  on  what 
modifications  we  can  make  to  our 
flexibility  policy  to  encourage  more 
carriers  to  negotiate  alternative 
settlement  arrangements.  Specifically, 
we  propose  to  modify  our  flexibility 
policy  to  limit  the  filing  of  commercial 
information  on  routes  that  qualify  for 
flexibility.  Our  current  flexibility  rules 
require  a  carrier  seeking  to  implement  a 
flexible  arrangement  to  obtain  approval 
by  filing  a  petition  for  declaratory  ruling 
with  the  Commission.  Under  our  rules, 
carriers  must  include  a  summary  of  the 
terms  and  conditions  of  the  alternative 
settlement  arrangement  in  their  petition. 
In  addition,  carriers  are  required  under 
§  43.51  of  our  rules  to  file  a  copy  of  all 
settlement  arrangements,  uicluding 
alternative  settlement  arrangements. 

15.  We  seek  comment  on  whether 
these  filing  requirements  inhibit  carriers 
from  negotiating  alternative  settlement 
arrangements.  Would  a  foreign  carrier 
be  less  willing  to  negotiate  a  favorable 
arrangement  wdth  one  U  S  carrier  if  the 
terms  of  the  agreement  must  be 
disclosed  to  all  competing  carriers  in 
the  U.S.  market?  We  seek  i  omment  on 
whether  we  should  modify  our 
flexibility  policy  for  alternative 
settlement  arrangements  which  do  not 


trigger  our  safeguards.  Thus,  for 
alternative  settlement  arrangements 
affecting  less  than  25  percent  of  the 
inbound  or  outbound  traffic  on  a 
particular  route,  and  for  arrangements 
that  are  not  between  affiliated  carriers  or 
carriers  involved  in  a  joint  venture,  we 
propose  to  allow  carriers  to  file  a 
petition  for  authorization  to  enter  into  a 
flexible  settlement  arrangement  without 
including  a  summary  of  the  terms  and 
conditions  of  the  agreement  or 
identifying  the  foreign  correspondent  in 
their  petition.  We  also  seek  comment  on 
whether  we  should  decline  to  apply  our 
§43.51  contract  filing  requirement  for 
alternative  settlement  arrangements  in 
these  circumstances.  We  note  that  under 
this  proposal,  carriers  could  only  seek 
approval  without  filing  agreements  with 
the  Commission  to  the  extent  the 
presumption  in  favor  of  flexible 
treatment  is  not  rebutted  (i.e.  there  are 
not  multiple  facilities-based  competitors 
capable  of  terminating  international 
traffic  operating  in  the  foreign  market). 

16.  We  also  seek  comment  on  the  two 
safeguards  we  adopted  in  our  Flexibility 
Order.  62  PR  5535.  February  6.  1997, 
recon.  pending.  The  first  of  these 
safeguards  requires  that  any  alternative 
arrangement  affecting  more  than  25 
percent  of  the  outbound  or  inbound 
traffic  on  a  particular  route  may  not 
contain  unreasonably  discriminatory 
terms  and  conditions  and  must  be 
publicly  filed.  The  other  safeguard 
requires  that  all  alternative 
arrangements  between  affiliated  carriers 
and  carriers  involved  in  non-equity  joint 
ventures  be  publicly  filed.  We  adopted 
these  safeguards  to  protect  against 
potential  anticompetitive  actions  by 
foreign  and  U.S.  carriers  with  a 
significant  share  of  their  markets,  and  to 
provide  a  "safety  net"  for  possible 
unanticipated  consequences  of  our 
flexibility  policy.  We  tentatively 
conclude  that  we  should  maintain  these 
safeguards.  We  seek  comment  on  this 
tentative  conclusion  and  on  our 
tentative  conclusion  to  modify  our  filing 
requirements  for  alternative  settlement 
arrangements  that  do  not  trigger  our 
safeguards.  We  also  seek  comment, 
however,  on  whether  we  should  modify 
the  safeguard  that  currently  requires  all 
flexible  arrangements  entered  into  with 
affiliated  carriers  and  joint-venture 
partners  to  be  publicly  filed  with  the 
Commission.  Where  the  U.S.  carrier's 
foreign  affiliate  does  not  possess  market 
power  in  the  foreign  market,  there  is 
little  danger  that  a  flexible  arrangement 
would  have  anticompetitive  effects.  The 
current  safeguard,  however,  requires  a 
U.S.  carrier  to  make  public  flexible 
arrangements  entered  into  with  its 


foreign  affiliate  even  if  it  lacks  market 
power.  We  therefore  seek  comment  on 
whether  we  should  only  require  public 
availability  of  flexible  arrangements 
entered  into  by  U.S.  carriers  with 
affiliated  carriers  or  with  joint-venture 
partners  that  possess  market  power  in 
the  foreign  market. 

17.  If  we  adopt  these  proposals,  we 
propose  to  modify  the  flexibility  policy 
to  require  only  that  a  carrier  file  a 
certification  that  the  arrangement  does 
not  trigger  our  flexibility  safeguards 
that  it  affects  less  than  25  percent 


i.e. 


of  traffic  on  the  route  and  is  not  with  an 
affiliate  or  joint  venture  partner)  and  to 
identify  the  destination  market.  We 
propose  to  permit  other  parties  to  file 
comments  to  rebut  the  presumption  in 
favor  of  flexibility  (demonstrating  that 
the  foreign  market  lacks  multiple 
facilities-based  competitors),  but  not 
comment  on  the  nature  of  the  flexible 
arrangement  itself.  We  believe  that  this 
approach  would  enable  U.S.  carriers  to 
enter  into  innovative  arrangements  that 
would  otherwise  not  be  viable  if  the  full 
contents  of  the  agreement  were 
disclosed. 

18.  We  note  that  these  proposed 
modifications  to  our  flexibility  rule  may 
not  be  needed  if  we  adopt  our  proposals 
in  this  Notice  to  lift  the  ISP  and  related 
filing  requirements  for  settlement 
arrangements  with  foreign  carriers  that 
lack  market  power  in  WTO  Member 
countries  and  settlement  arrangements 
on  WTO  country  routes  where  we 
permit  ISR.  Our  flexibility  policy 
provides  an  exception  to  the  ISP.  Thus, 
to  the  extent  our  ISP  does  not  apply,  our 
flexibility  rules  would  be  irrelevant.  We 
seek  comment  on  the  proposals  in  this 
Notice  for  modifying  our  flexibility 
policy,  and  on  any  other  modifications 
to  our  flexibility  policy  that  would 
further  our  goals  of  encouraging  the 
negotiation  of  more  market-based 
arrangements  and  eliminating 
unnecessary  regulatory  burdens. 

19.  We  also  seek  comment  on  whether 
we  should  modify  our  ISR  rules  as  a 
mechanism  for  putting  greater  pressure 
on  settlement  rates.  We  seek  comment 
in  this  NPRM  on  whether  we  can  permit 
ISR  on  more  routes,  consistent  with  our 
commitment  to  prevent  one-way  bypass. 
For  example,  should  we  permit  carriers 
to  provide  ISR  for  a  limited  amount  of 
traffic  on  routes  where  we  would 
otherwise  not  authorize  the  provision  of 
ISR?  We  believe  that  a  limited  offering 
of  ISR  could  put  significant  pressure  on 
settlement  rates,  while  limiting  the 
potential  damage  from  one-way  bypass. 
Another  approach  might  be  to  decide  in 
advance  to  lift  our  ISP  requirement  at 
some  future  point  when  international 
markets  have  become  sufficiently 
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competitive  overall,  e.g.  when  50 
percent  of  routes  have  been  approved 
for  ISR.  We  note  that  regulators  in  other 
markets  that  allow  ISR,  such  as  the 
United  Kingdom,  Sweden,  Germany, 
and  others,  do  not  impose  restrictions 
on  ISR  similar  to  those  we  have  in  place 
in  the  United  States.  We  seek  comment 
on  whether  it  is  possible  to  deter  foreign 
carriers  from  engaging  in  one-way 
bypass  that  distorts  the  U.S.  market 
through  an  approach  other  than 
prohibiting  ISR  altogether.  For  example, 
in  the  Benchmarks  Order,  62  FR  45758, 
August  29,  1997,  recon.  pending,  appeal 
filed,  Cable  &  Wireless  et  al.  v.  FCC,  No. 
97-1612  (D.C.  Cir.  filed  Sept.  26,  1997), 
we  adopted  a  safeguard  that  would 
impose  sanctions  on  a  carrier  whose 
provision  of  ISR  results  in  a  market 
distortion,  i.e..  one-way  bypass.  We 
adopted  a  presumption  that  a  market 
distortion  would  occur  if  the  ratio  of 
inbound/outbound  traffic  increases  by 
ten  or  more  percent  over  two  successive 
reporting  periods.  We  seek  comment  on 
whether  this  or  a  different  competitive 
safeguard  would  be  an  effective  means 
of  preventing  one-way  bypass  in  lieu  of 
our  existing  safeguards,  either  now  or  as 
competitive  conditions  evolve. 

20.  We  seek  comment  on  the  effect  of 
adopting  the  above  proposals  on  our  No 
Special  Concessions  rule  as  well  as  on 
the  existing  ISR  and  flexibility  policies. 
We  also  seek  comment  on  whether 
additional  safeguards  are  necessary  to 
address  any  possible  competitive 
distortion  that  may  result  from  limiting 
the  scope  of  our  ISP.  We  note  that  if  we 
adopt  our  proposals  to  scale  back  our 
appUcation  of  the  ISP,  our  flexibility 
and  ISR  policies  will  apply  only  to 
arrangements  with  foreign  carriers  with 
market  power  in  foreign  markets  to 
which  the  Commission  does  not  allow 
ISR  and  to  arrangements  with  carriers  in 
non-WTO  Member  countries. 

21.  Our  No  Special  Concessions  rule 
prohibits  U.S.  international  carriers 
from  "agreeing  to  accept  special 
concessions  directly  or  indirectly  from 
ciny  foreign  carrier  with  respect  to  any 
U.S.  international  route  where  the 
foreign  carrier  possesses  sufficient 
market  power  on  the  foreign  end  of  the 
route  to  affect  competition  adversely  in 
the  U.S.  market  *   *   *."47CFR 
63.14(a).  We  seek  comment  on  whether 
to  maintain  the  No  Special  Concessions 
rule  for  U.S.  carrier  arrangements  with 
foreign  carriers  with  market  power  if  we 
adopt  the  proposal  in  this  Notice  not  to 
apply  the  ISP  and  related  filing 
requirements  on  ISR  routes.  It  may  be 
necessary  to  maintain  the  No  Special 
Concessions  rule  because  it  applies 
more  broadly  than  the  ISP.  For  example, 
the  No  Special  Concessions  rule 


prohibits  U.S.  carriers  from  agreeing  to 
accept  from  a  foreign  carrier  that 
possesses  market  power  exclusive 
arrangements  with  respect  to  operating 
agreements,  interconnection  of 
international  facilities,  private  line 
provisioning  and  maintenance,  as  well 
as  quality  of  service.  The  ISP,  however, 
applies  only  to  the  settlement  of 
international  traffic  and  allocation  of 
return  traffic.  We  seek  comment  on 
whether  such  exclusive  arrangements 
with  a  foreign  carrier  that  possesses 
market  power  could  adversely  affect 
competition  in  the  U.S.  market  on 
routes  where  we  permit  ISR,  such  that 
we  should  continue  to  apply  the  No 
Special  Concessions  rule. 

22.  We  also  seek  comment  on  the 
extent  to  which  the  No  Special 
Concessions  rule  applies  within  the 
context  of  our  ISR  and  flexibility 
policies  in  light  of  the  changes  to  our 
rules  proposed  in  this  Notice.  In  the 
Flexibility  Order.  62  FR  5535,  February 
6,  1997,  recon.  pending,  the 
Commission  stated  that  arrangements 
approved  under  the  fiexibility  rules  are 
permitted  as  an  exception  to  the  No 
Special  Concessions  rule.  By  contrast 
however,  we  have  not  made  clear  how 
the  No  Special  Concessions  rule  applies 
to  the  settlement  of  traffic  under  an  ISR 
arrangement.  An  ISR  arrangement 
between  a  foreign  carrier  and  a  U.S. 
carrier,  for  example,  could  be  viewed  as 
a  prohibited  special  concession  if  the 
foreign  carrier  also  exchanges  traffic  in 
a  traditional  correspondent  relationship 
with  other  U.S.  carriers  under  financial 
terms  and  conditions  that  differ  from 
those  governing  the  ISR  arrangement. 
We  believe  that  such  an  interpretation 
of  our  No  Special  Concessions  rule  was 
not  contemplated  when  we  adopted  our 
ISR  policy.  We  therefore  tentatively 
conclude  that  our  No  Special 
Concessions  rule  does  not  apply  to  the 
terms  and  conditions  under  which 
traffic  is  settled,  including  allocation  of 
return  traffic,  by  a  U.S.  carrier  on  an  ISR 
route.  Notwithstanding  an  ISR 
arrangement,  however,  the  No  Special 
Concessions  rule  would  prohibit 
exclusive  arrangements  with  a  foreign 
carrier  with  market  power  with  respect 
to  interconnection  of  international 
facilities,  private  line  provisioning  and 
maintenance,  as  well  as  quality  of 
service.  We  seek  comment  on  this 
tentative  conclusion.  We  also  seek 
comment  on  whether  we  should  apply 
the  No  Special  Concessions  rule  in  this 
manner  if  we  decide  to  retain  the  No 
Special  Concessions  rule  for  U.S.  carrier 
arrangements  that  deviate  from  the  ISP 
on  ISR  routes,  as  discussed  above. 

23.  Finally,  although  we  seek  to 
remove  regulatory  impediments  to 


competition,  we  recognize  that  carriers 
that  possess  market  power  in  the  foreign 
market  may  have  the  potential  to 
leverage  that  market  power  into  the  U.S. 
market.  By  removing  the  ISP  and 
transparency  requirements,  we  may  be 
removing  measures  which  limit  the 
ability  of  such  carriers  to  distort 
competition  in  the  U.S.  market.  We 
therefore  seek  comment  on  whether  we 
should  adopt  additional  safeguards  to 
prevent  a  competitive  distortion,  such 
as  one-way  inbound  bypass,  and  on 
measures  we  should  take  in  the  event  a 
competitive  distortion  occurs.  For 
instance,  we  seek  comment  on  whether 
we  should  modif\-  our  reporting 
requirements  in  order  to  more  easily 
detect  such  a  competitive  distortion.  We 
also  seek  comment  on  what  measures 
we  can  take  to  ensure  that  the 
Commission  is  able  to  take  swift  action 
in  the  event  of  a  competitive  distortion. 
We  recognize,  however,  that  any 
safeguards  we  adopt  may.  to  the  extent 
they  are  not  absolutely  necessary, 
preclude  carriers  from  responding  to 
market  influences  and  concluding 
agreements  that  may  bring  settlement 
rates  closer  to  cost. 

24.  We  note  in  particular  that 
removing  our  ISP  and  filing 
requirements  may,  in  certain  cases, 
allow  carriers  to  conclude  some  types  of 
arrangements  upon  which  the 
Commission  has  not  yet  ruled.  For 
example,  commenting  parties  in  other 
proceedings  have  expressed  concern 
regarding  whether  carriers  may 
negotiate  arrangements  to  accept 
"groomed  ■  traffic,  i.e.  traffic  that 
terminates  in  particular  geographic 
regions  If  we  adopt  our  above  proposal 
to  remove  the  ISP  and  our  filing 
requirements  with  respect  to 
arrangements  with  carriers  with  market 
power  in  selected  markets,  we  would  no 
longer  require  pre-approval  or  public 
filing  of  such  arrangements.  We  seek 
comment  on  whether  these  types  of 
grooming  arrangements  present  a 
potential  for  anticompetitive  effects, 
particularly  with  respect  to 
arrangements  between  foreign  carriers 
with  market  power  and  incumbent  local 
exchange  carriers.  We  also  seek 
comment  on  whether  the  potential  for 
such  anticompetitive  effects  would 
justify  an  exception  to  our  proposals  to 
relax  our  appHcation  of  the  ISP  or 
whether  it  would  justify  application  of 
other  safeguards. 

25.  Currently,  the  Commission 
requires  that  carriers  seek  approval  for 
changes  in  their  accounting  rate 
arrangements  with  foreign 
correspondents.  Under  the  procedures 
set  out  in  the  Commission's  rules, 
carriers  staking  such  approval  must  file 
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either  a  modification  request  or  a 
notification.  The  notification 
requirement  applies  to  simple 
reductions  in  the  applicable  accounting 
rate.  Such  notifications  must  be  filed 
prior  to  the  effective  date  of  the  change 
in  the  accounting  rate.  Grant  of  these 
filings  is  automatic  the  day  after  filing. 
The  accounting  rate  modification  filing 
procedures  apply  to  all  other  changes  in 
accounting  rates  (e.xcept  flexibility 
filings),  including  retroactive  changes  in 
the  applicable  accounting  rate. 
Modification  filings  are  automatically 
granted  21  days  after  filing  if  the  filing 
is  unopposed  and  the  International 
Bureau  has  not  notified  the  applicant 
that  approval  of  the  modification  may 
not  serve  the  public  interest.  Where  ri 
filing  is  not  automatically  granted, 
approval  is  only  granted  by  formal 
action  of  the  Bureau.  The  Bureau's 
experience  indicates  that  there  is 
confusion  regarding  the  filing 
procedures  applicable  to  a  given 
agreement.  For  instance,  inmany  cases 
carriers  seek  to  use  notification  filing 
procedures  for  accounting  rate 
arrangements  that  should  be  filed  under 
modification  procedures,  causing 
increased  staff  workload  and  additional 
paperwork  for  filing  parties. 

26.  In  light  of  the  confusion  caused  by 
the  existence  of  two  standards  for 
accounting  rate  filings,  along  with  the 
fact  that  few  filings  are  made  under  the 
notification  procedure,  we  find  that 
adopting  the  notification  filing 
procedure  has  not  had  its  intended 
effect  of  removing  regulatory  barriers  to 
simple  reductions  in  accounting  rates. 
On  the  contrary,  it  is  our  experience  that 
having  two  procedures  for  accounting 
rate  filings  has  made  procedures  more 
complicated  than  they  need  to  be.  We 
therefore  tentatively  conclude  that  we 
should  remove  the  option  of  filing  a 
notification  and  require  that  all 
accounting  rate  filings  be  governed 
under  the  existing  procedures  for 
accounting  rate  modifications.  We  seek 
comment  on  this  tentative  conclusion 

27  Our  international  settlements 
policy  requires  that  U.S.  carriers  not 
accept  exclusive  settlement 
arrangements  with  foreign  carriers  and 
prohibits  U.S.  carriers  from  entering 
into  any  arrangement  not  made 
available  to  all  U.S.  carriers  providing 
service  on  the  route.  For  this  reason, 
carriers  making  modification  or 
notification  filings  are  required  under 
our  rules  to  serve  a  copy  of  their  filings 
on  all  facilities-based  carriers  providing 
services  on  the  same  route. 

28.  The  Commission  is  implementing 
an  electronic  filing  system  that  will 
replace  the  current  paper  filing  system 
for  accounting  rate  modifications.  This 


system  will  automatically  generate 
reports  of  all  accounting  rate  filings  and 
will  be  available  over  the  Internet  on  the 
Commission's  web  page.  We  seek 
comment  on  whether,  in  light  of 
detailed  information  regarding 
accounting  rate  filings  that  will  be 
available  on  the  Internet,  we  can 
eliminate  the  increasingly  cumbersome 
requirement  that  copies  of  accounting 
rate  filings  be  served  on  all  carriers 
providing  service  on  a  given  route.  We 
seek  comment,  alternatively,  on  whether 
the  Commission  should  issue  a  public 
notice  when  it  receives  accounting  rate 
filings  instead  of  maintaining  the 
service  requirement.  Due  to  the 
significant  volume  of  such  filings,  we 
tentatively  conclude  that  the 
information  contained  in  public  notices 
for  accounting  rate  filings  would  be  far 
less  helpful  than  the  information  that 
will  be  available  on  the  Commission's 
web  page. 

29.  We  seek  comment  on  these 
proposed  changes  to  our  accounting  rate 
modification  and  notification  filing 
requirements.  We  also  seek  comment  on 
any  other  modifications  that  would 
simplify  our  regulations  but  also  enable 
the  Commission  and  interested  parties 
to  obtain  the  information  necessary  to 
monitor  accounting  rate  agreements 
effectively,  where  necessary. 

30.  Following  adoption  of  the 
Flexibility  Order.  62  FR  5535,  February 
6,  1997,  recon.  pending,  the 
Commission  received  petitions  for 
reconsideration  from  several  parties, 
requesting  that  the  Commission  alter  its 
competitive  safeguards  to  differing 
degrees.  In  light  of  the  above  proposals 
to  modify  our  ISP,  we  seek  further 
comment  on  the  issues  raised  bv  parties 
that  filed  petitions  for  reconsideration 
in  the  Flexibility  pToceeding.  We  invite 
interested  parties  to  comment  on  the 
issues  raised  in  the  petitions  for 
reconsideration  of  the  Flexibilitv  Order 
in  light  of  the  recent  changes  in  our 
rules  and  the  proposals  detailed  above. 

Initial  Regulatory  Flexibility 
Certification 

31.  The  Regulatory  Flexibilitv  Act 
(RFA)  requires  that  an  initial  regulatory 
flexibility  analysis  be  prepared  for 
notice-and-comment  rulemaking 
proceedings,  unless  the  agency  certifies 
that  "the  rule  will  not.  if  promulgated, 
have  a  significant  economic  impact  on 

a  substantial  number  of  small  entities." 
The  RF.A.  generally  defines  'small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization."  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 


under  the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  The  rule  changes 
proposed  in  this  Notice  may  directly 
affect  approximately  10  facilities-based 
international  telecommunications 
carriers.  Neither  the  Commission  nor 
SBA  has  developed  a  definition  of 
"small  entity"  specifically  applicable  to 
these  international  carriers.  Therefore, 
the  definition  to  be  used  is  the  most 
appropriate  definition  under  the  SBA 
rules,  which  here  is  the  definition  of 
Communications  Services,  Not 
Elsewhere  Classified  (NEC).  Under  this 
definition,  a  small  entity  is  one  with 
Sll.O  million  or  less  in  annual  receipts. 
Based  on  information  filed  with  the 
Commission,  the  subject  facilities-based 
international  telecommunications 
carriers  do  not  fall  within  the  above 
definition  of  "small  entity"  because 
they  each  have  more  than  Sll.O  million 
in  annual  receipts.  We  therefore  certify 
that  this  document  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Commission  will  send  a  copy  of 
this  document,  including  this 
certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

Initial  Paperwork  Reduction  Act  of 
1995  Analysis 

32.  This  Notice  of  Proposed 
Rulemaking  contains  a  proposed 
information  collection  and  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB). 

Comment  Filing  Procedures 

33.  Pursuant  to  §§  1.415  and  1.419  of 
the  Commissions  rules.  47  CFR  1.415, 
1.419,  interested  parties  mav  file 
comments  on  or  before  September  16, 
and  reply  comments  on  or  before 
October  16.  Comments  may  be  filed 
using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings.  63  FR  24121  (May  1,  1998). 

34.  Comments  filed  through  "the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://vvww.fcc.gov/e-file/ 
ecfs.html<.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen. 
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commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  fding  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply- 

35.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appear  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  All  filings  must  be 
sent  to  the  Commission's  Secretary, 
Magalie  Roman  Salas,  Office  of  the 
Secretary,  Federal  Communications 
Commission,  1919  M  St.  N.W.,  Room 
222,  Washington,  D.C.  20554. 

36.  Parties  who  choose  to  file  by 
paper  should  also  submit  their 
comments  on  diskette.  These  diskettes 
should  be  submitted  to:  Donna 
Christiansen,  International  Bureau, 
Federal  Communications  Commission. 
2000  M  Street,  N.W.,  Room  836, 
Washington,  D.C.  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
format  using  WordPerfect  5.1  for 
Windows  or  compatible  software.  The 
diskette  should  be  accompanied  by  a 
cover  letter  and  should  be  submitted  in 
"read  only"  mode.  The  diskette  should 
be  clearly  labelled  with  the  commenter's 
name,  proceeding  (Docket  No.  98-148). 
type  of  pleading  (comment  or  reply 
comment),  date  of  submission,  and  the 
name  of  the  electronic  file  on  the 
diskette.  The  label  should  also  include 
the  following  phrase  "Disk  Copy — Not 
an  Original."  Each  diskette  should 
contain  only  one  party's  pleadings, 
preferably  in  a  single  electronic  file.  In 
addition,  commenters  must  send 
diskette  copies  to  the  Commission's 
copy  contractor,  International 
Transcription  Service,  Inc.,  1231  20th 
Street,  N.W.,  Washington,  D.C.  20037. 

Ordering  Clauses 

37.  Accordingly,  it  is  ordered  that, 
pursuant  to  §§  1.  4{i)-(j),  201(b),  214, 
303(r)  and  403  of  the  Communications 
Act  of  1934.  as  amended,  47  U.S.C.  151 , 
154(i)-(j),  214,  303(r),  and  403,  this 
Notice  of  Proposed  Rulemaking  is 
hereby  adopted. 

38.  It  is  further  ordered  that  the 
commission's  office  of  public  affairs, 
reference  operations  division,  shall  send 
a  copy  of  this  Notice  of  Proposed  Rule 
Making,  including  the  Initial  Regulatory 


Flexibility  Certification,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Parts  43,  and 
64 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission 

Magalie  Roman  Salas, 

Secretary. 

|FR  Doc.  98-22292  Filed  8-17-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  21 
RIN  1018-AE65 

Migratory  Bird  Permits;  Amended 
Certification  of  Compliance  and 
Determination  That  the  States  of 
Vermont  and  West  Virginia  Meet 
Federal  Falconry  Standards 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to  add 
the  States  of  Vermont  and  West  Virginia 
to  the  list  of  States  whose  falconry  laws 
have  been  determined  by  the  Director  to 
meet  or  exceed  Federal  falconr\' 
standards.  As  a  result,  we  propose  the 
States  of  Vermont  and  West  Virginia  be 
participants  in  the  cooperative  Federal/ 
State  permit  application  program  and 
falconry  allowed  to  be  practiced  in 
those  States.  The  list  of  States  that  meet 
Federal  falconry  standards,  including 
Vermont  and  West  Virginia,  is  being 
published  in  this  proposed  rule  for 
public  review  as  well.  The  Service 
wishes  to  amend  the  regulations  on  the 
States'  compliance  in  order  to  clarify  the 
administrative  procedure  that  States 
follow  in  order  to  be  in  compliance  with 
Federal  falconry  standards. 
DATES:  Comments  may  be  submittnd  on 
or  before  September  17,  1998  at  the 
location  noted  below  under  the  heading 
ADDRESSES. 

ADDRESSES:  Copies  of  the  environmental 
assessment  (EA).  and  the  State  falconry 
rules  for  Vermont  and  West  Virginia  arc 
available  by  writing  to  the  Chief,  Office 
of  Migratory  Bird  Management,  US 
Fish  and  Wildlife  Service.  1849  C  Street. 
NW,  MS  634  ARLSQ.  Washington.  DC 
20240.  Comments  may  also  be 
forwarded  to  this  same  address.  The 
public  may  inspect  comments  during 
normal  business  hours  in  room  634. 


Arlington  Square  Building.  4401  N 
Fairfax  Drive,  Arlington.  Virginia 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt,  Chief,  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service,  telephone  703/358- 
1714. 

SUPPLEMENTARY  INFORMATION: 
Regulations  in  50  CFR  part  21  provide 
for  review  and  approval  of  State 
falconry  laws  by  the  Service.  A  list  of 
States  whose  falconry  laws  are  approved 
by  the  Service  is  found  in  50  CFR 
21.29(k).  Falconrv-  legally  occurs  in 
those  States.  As  provided  in  50  CFR 
21.29  (a)  and  (c),  the  Director  has 
reviewed  certified  copies  of  the  falconry- 
regulations  adopted  by  the  States  of 
Vermont  and  West  Virginia  and  has 
determined  that  they  meet  or  exceed 
Federal  falconry  standards.  Federal 
falcoru-y  standards  contained  in  50  CFR 
21.29  (d)  through  (i)  include  permit 
requirements,  classes  of  permits, 
examination  procedures,  facilities  and 
equipment  standards,  raptor  marking, 
and  raptor  taking  restrictions.  Both 
Vermont  and  West  Virginia  regulations 
also  meet  or  exceed  all  restrictions  or 
conditions  found  in  50  CFR  21.29(j). 
which  include  requirements  on  the 
number,  species,  acquisition,  possession 
of  feathers,  and  marking  of  raptors. 
Therefore,  the  Service  is  proposing  that 
the  States  of  Vermont  and  West  Virginia 
be  listed  under  part  21.20(k)  as  States 
which  meet  Federal  falconry  standards. 
The  proposed  listing  would  eliminate 
the  current  restriction  that  prohibits 
falconry  within  the  States  of  Vermont 
and  West  Virginia. 

The  Service  proposes  to  amend  the 
regulatory  language  in  50  CFR  21.29  (a) 
and  (c)  to  clarify  the  Service's 
procedures  in  approving  State 
regulations  for  compliance  with  Federal 
falconrv  standards  This  approval  is 
contingent  upon  the  respective  State's 
submission  of  its  laws  and  regulations 
to  the  Director  for  review  and  a  further 
finding  that  such  laws  and  regulations 
meet  or  exceed  Federal  falconry 
standards. 

The  Service  is  publishing  for  public 
review  the  list  of  States  that  have  met 
the  Federal  falconr\  standards, 
including  the  States  of  Vermont  and 
West  Virginia.  The  Service  belie\es  that 
publishing  this  list  in  its  entirety  will 
eliminate  any  confusion  concerning 
which  States  have  approval  for  falconry 
and  further  indicate  which  States 
participate  in  a  joint  Federal/State 
permit  system. 

The  Service  also  is  revising  the  text  in 
50  CFR  21.29  (j)(2)  to  be  gender  neutral. 
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Need  for  Rulemaking 

The  need  for  changes  to  50  CFR  part 
21  arose  from  the  expressed  desire  of 
Vermont  and  West  Virginia  to  institute 
a  falconry  program  for  the  benefit  of 
citizens  interested  in  the  sport  of 
falconry.  Accordingly,  the  States  have 
promulgated  regulations  that  meet  or 
exceed  Federal  requirements  protecting 
migratory  birds.  The  changes  to  50  CFR 
21.29  are  necessary-  to  further  the 
national  interest  for  a  Federal  falconry 
standard  and  to  allow,  by  inclusion 
within  the  listing  of  authorized  falconry 
States,  the  States  of  Vermont  and  West 
Virginia  to  practice  falconry. 

ISTEPA  Consideration 

In  compliance  with  the  requirements 
of  section  102(2)(C)  of  the  National 
Environmental  Pohcv  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C)),  and  the 
Council  on  Environmental  Quality's 
regulations  for  implementing  NEPA  (40 
CFR  parts  1500-1508).  the  Service 
prepared  an  Environmental  Assessment 
(EA)  in  July  1988  to  support 
establishment  of  simpler,  less  restrictive 
regulations  governing  the  use  of  most 
raptors.  This  EA  is  available  to  the 
public  at  the  location  indicated  under 
the  ADDRESSES  caption.  Based  on  review 
and  evaluation  of  the  proposed  rule  to 
amend  50  CFR  21.29(k)  by  adding 
Vermont  and  West  Virginia  to  the  list  of 
States  whose  falconry  laws  meet  or 
exceed  Federal  falconry  standards,  the 
Service  has  determined  that  the 
issuance  of  the  proposed  rule  would  not 
be  a  major  Federal  action  that  would 
significantly  affect  the  quality  of  the 
human  environment  and  thereby  is 
categorically  excluded  from  NEPA 
documentation  under  the  Department  of 
the  Interior's  NEPA  procedures  in  516 
DM  2.  Appendix  1.10. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act  (ESA)  of  1972.  as  amended  (16 
U.S.C.  1531.  et  seq.),  provides  that.  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  [and]  shall  "insure  that  any 
action  authorized,  funded,  or  carried  out 
•   *   *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  [critical)  habitat  *    '    *"  The  Service's 
Section  7  review  has  determined  that 
this  action  is  not  likely  to  adversely 
affect  listed  raptors.  A  copy  of  this 
determination  is  available  to  the  public 
at  the  location  indicated  under  the 
ADDRESSES  caption. 


Regulatory  Flexibility  Act,  Executive 
Order  12866,  and  the  Paperwork 
Reduction  Act 

This  rule  was  not  subject  to  the  Office 
of  Management  and  Budget  (0MB) 
review  under  Executive  Order  12866. 
The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  effect  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  The  economic  impacts  of 
falconry  on  small  business  entities  were 
analyzed  in  detail  and  a  Small  Entity 
Flexibihty  Analysis  (Analysis),  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.),  was  issued  by  the  Service 
in  1996  (copies  available  upon  request 
from  the  Office  of  Migratory  Bird 
Management).  The  Analysis 
documented  that  there  is  not  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  has  no  potential  takings 
implications  for  private  property  as 
defined  in  Executive  Order  12630.  The 
only  effect  of  this  rule  on  the 
constituent  community  will  be  to  allow 
falconers  in  the  States  of  Vermont  and 
West  Virginia  to  apply  for  falconry 
permits.  It  is  estimated  that  no  more 
than  25  people  would  apply  for  falconry 
permits  in  both  Vermont  and  West 
Virginia  combined.  This  rule  does 
contain  information  collection 
requirements  that  require  approval  by 
OMB  under  the  Paperwork  Reduction 
Act.  44  U.S.  3501  et  seq.  The 
information  collection  is  covered  by  an 
existing  OMB  approval  for  licenses'/ 
permit  applications,  number  1018-0022. 
For  further  permitting  approval  see  50 
CFR  part  21.4. 

Unfunded  Mandates  Act  Implications 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Act.  2  U.S.C.  1502  et  seq.,  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local  or  State  governments  or 
private  entities. 

Civil  Justice  Reform— Executive  Order 
12988 

The  Service,  in  promulgating  this 
rule,  determines  that  these  regulations 
meet  the  applicable  standards  provided 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988  and  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Government-to-Govermnent 
Relationship  With  Tribes 

There  are  no  Federally-recognized 
Indian  tribes  in  the  States  of  Vermont  or 
West  Virginia  and  the  proposed 


revisions  to  the  existing  regulations  are 
of  a  purely  administrative  nature 
affecting  no  tribal  trust  resources.  The 
Service,  therefore,  has  determined  that 
there  are  no  effects  on  Federally- 
recognized  Indian  tribes  in  this 
proposed  rulemaking. 

List  of  Subjects  in  50  CFR  Part  21 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Accordingly,  the  Service  proposes  to 
amend  Part  21.  subchapter  B.  Chapter 
29  of  Title  50  of  die  Code  of  Federal 
Regulations  as  follows: 

PART  21— MIGRATORY  BIRD  PERMITS 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  Pub.  L.  95-616.  92  Stat.  3112 
(16  U.S.C.  712(2)). 

2.  Amend  §  21.29  by  revising 
paragraphs  (a),  (c),  (j)(2)  and  (k)  as 
follows: 

§  21 .29    Federal  falconry  standards. 

(a)  General.  No  person  may  take, 
possess,  transport,  sell,  purchase,  barter, 
or  offer  to  sell,  purchase,  or  barter  any 
raptor  for  falconry  purposes  in  any  State 
which  does  not  allow  the  practice  of 
Falconry  or  in  any  State  which  has  not 
submitted  a  copy  of  its  laws  and 
regulations  governing  the  practice  of 
falconry  to  the  Director,  who  determines 
that  the  State's  laws  and  regulations 
meet  or  exceed  Federal  standards 
established  in  this  section:  Except,  a 
Federal  falconry  permittee  may  possess 
and  transport  for  falconry  purposes 
otherwise  lawfully  possessed  raptors 
through  States  which  do  not  allow  the 
practice  of  falconry  or  meet  Federal 
falconry  standards  so  long  as  the  raptors 
remain  in  transit  in  interstate 
commerce.  The  States  that  are  in 
compliance  with  Federal  falconry 
standards  are  listed  in  paragraph  (k)  of 
this  section. 
***** 

(c)  Certification  of  compliance.  Any 
State  that  wishes  to  allow  the  practice 
of  falconry  must  submit  a  copy  of  its 
laws  and  regulations  governing  the 
practice  of  falconry  to  the  Director.  If 
the  Director  determines  that  the  State's 
laws  and  regulations  meet  or  exceed  the 
Federal  standards  established  by  this 
section,  the  Service  will  publish  a 
notice  in  the  Federal  Register  and  the 
State  will  be  listed  in  paragraph  (k)  of 
this  section.  The  Service  will  consider 
any  State  that  was  listed  in  paragraph 
(k)  of  this  section  prior  to  September  14, 
1989.  to  be  in  compliance  with  Federal 
standards. 


Federal  Register/ Vol.  63.  No.   159 /Tuesday,  August   18.  1998 /Proposed  Rules 


44231 


(j)  Other  rpstrictinns. 

(2)  A  person  who  possesses  raptors 
before  the  enactment  of  these 
regulations,  in  excess  of  the  number 
allowed  under  their  permit,  shall  be 
allowed  to  retain  the  extra  raptors.  All 
such  birds  shall  be  identified  with 
markers  supplied  by  the  Service  and  no 
replacement  can  oc:cur,  nor  may  any 
additional  raptor  be  obtained,  until  the 
nvmiber  in  possession  is  at  least  one  less 
than  the  total  number  authorized  by  the 
class  of  permit  held  by  the  permittee. 
***** 

(k)  Stntps  nwi-'ting  Federal  falconry 
standards.  In  accordance  with  this 
section,  the  Director  has  determined 
that  the  following  States  meet  or  exceed 
the  minimum  P'ederal  standards  for 
regulating  the  taking,  possession,  and 
transportation  of  raptors  for  the  purpose 
of  falconry  as  set  forth  herein. 
"Alabama 
*Alaska 
*  Arizona 
"Arkansas 
"California 
"Colorado 
"Florida 
"Georgia 
"Idaho 
"Illinois 
"Indiana 
"Iowa 
"Kansas 
"Kentucky 
"Louisiana 
"Maine 
"Maryland 
"Massachusetts 
"Michigan 
"Minnesota 
"Mississippi 
"Missouri 
"Montana 
"Nebraska 
"Nevada 

"New  Hampshire 
"New  Jersey 
"North  Dakota 
"New  York 
"New  Mexico 
"North  Carolina 
"Ohio 
"Oklahoma 
"Oregon 
"Pennsylvania 


"Rhode  Island 

"South  Carolina 

"South  Dakota 

"Tennessee 

"Texas 

"Utah 

"Vermont 

"Virginia 

"Washington 

"West  \'irginia 

*\Visc:onsin 

"Wyoming 

Note;  States  which  are  participants  in  a 

joint  Fpileral/Statp  permit  s\steni  are 
designated  by  an  asterisk. 
Dated,  .•\ugust  7.  1998. 
Stephen  C.  Saunders, 

.-\(  /uii,'  Assistant  Snretdrv  for  Fish  and 
Wildhif  and  Parks. 

iFK  Doc,  98-221.59  Filed  rt-17-9H.  H  Ah  ami 
BILLING  CODE  4310-55-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
[1.0.  081098B] 

New  England  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic:  and 

Atmospheric  Administration  (NOAA). 

C^omm.erce. 

ACTION:  Public  meeting. 

summary:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  1-day  meeting  to  consider  actions 
affecrting  New  England  fisheries  in  the 
exclusive  economic  zone. 
DATES:  The  meeting  will  be  held  .August 
27,  1998  at  9  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn.  One  Newbury  Street 
(Route  1  North),  Peabody,  MA  01960; 
telephone  (978)  535-4600.  Requests  for 
special  accommodations  should  be 
addressed  to  the  New  England  Fishery 
Management  Council.  5  Broadway. 
Saugus.  MA  01906-1036;  telephone 
(781)  231-0422. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 


England  Fishery  Management  Council, 
(781)  231-CJ422. 

SUPPLEMENTARY  INFORMATION:  The 
Council  will  discuss,  and  ma\ 
recom.mend.  emergency  measures  to 
protect  the  Gulf  of  Maine  cod  stock  and 
will  also  de\elop  guidanr.e  and  set 
priorities  for  the  Council's  Multisjiecies 
Monitoring  Committee  (MSMC).  The 
MSMC  evaluates  the  effectiveness  of  the 
Northeast  Multispecies  Fisher\ 
Management  Plan  (FMP)  and 
recommends  n'.anagenient  options  tor 
Gulf  ot  .Mame  rod  and  other  species  as 
part  ot  an  annual  re\  iew  and  plan 
adjustment  pro(  ess 

Tile  Council  will  i  ontmiie  \\o."k  on 
any  outstanding  issues  related  to 
finalizing  Amendment  9  to  the  FMP. 
including  square  and  diamond  mesh 
t;onfigiiration  rules  for  the  Steilwagen 
Bank  and  Jeffre\s  Ledge  Regulated  Mesh 
.•\reas.  Further  regulation  of  recreational 
catches  during  times  of  serious 
(  ommercial  restric  tions  or  in  closed 
areas,  modification  of  or  additional 
closed  areas,  or  a  "bycatch-only" 
designation  for  Gulf  of  Maine  cod  ma\ 
also  be  dist.ussed  if  time  allows 

Although  other  issues  not  i  onlained 
in  this  agenda  nia\'  c  ome  before  the 
Council  for  discussion,  in  ac  (  ordance 
with  the  .\lagnuson-Ste\ens  Fishery 
Conservation  and  Management  .Act 
those  issues  may  not  be  the  subiect  of 
f(jrmal  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  spec:ificai!y  listed  in  this  notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  I.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Authority:  lb  ISC   1801  et  seq. 

Dated  .August  12   1998. 
Gary'  C.  Matlock, 

Director.  Uffice  of  Sustainablf  Fisheries. 

S'ational  Marine  Fisheries  Senice. 

!FR  Dot    98-22168  Filed  8-H-98,  1  09  pm) 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  98-037N] 

Risk  Assessment  for  E.  coli  0157:H7  in 
Beet  and  Ground  Beef 

agency:  Food  Safety  and  Inspection 
Service.  USD.A. 

ACTION:  Notice;  request  for  coniments 
and  public  meeting  notice. 


SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  plans  to 
conduct  a  farm-to-table  risk  assessment 
for  E.  coli  0157:H7  in  beef  with  a  focus 
on  ground  beef.  Contingent  on  an 
analysis  of  available  epidemiological 
data  concerning  outbreaks  of  £.  coli 
0157:H7  associated  with  whole  cuts  of 
beef  (e.g.  roast  beef),  the  scope  of  the 
risk  assessment  will  be  confined  to 
ground  beef  products.  This  notice  also 
announces  a  public  meeting  to  be  held 
October  28,  1998  and  solicits  from  the 
public  scientific  information  and  data 
that  would  be  relevant  to  conducting  the 
risk  assessment. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
register  for  the  October  28  meeting, 
contact  Ms.  Traci  Phebus  at  (202J  501- 
7138  or  FAX  (202)  501-7642.  For 
further  information  about  the  risk 
assessment  or  to  arrange  for  a 
presentation  of  technical  materials  at 
the  public  meeting,  contact  Mark 
Powell.  U.S.  Department  of  Agriculture. 
Food  Safety  and  Inspection  Service. 
Office  of  Public  Health  and  Science", 
Epidemiology  and  Risk  Assessment 
Division,  Room  3718— Franklin  Court, 
1400  Independence  Avenue.  S\V  . 
Washington.  DC  20250-3700. 
Telephone:  (202)  501-7391.  FAX  (20'-') 
501-6982,  E-mail: 

nuirk.powell@usda.gov.  Persons  wishing 
U)  present  technical  data  at  the  public 
meeting  are  asked  to  bring  100  copies  of 
their  data  for  distribution  to  participants 
in  the  meeting  and  to  submit  one 
original  and  two  copies  of  written 


comments  to  the  FSiS  Docket  Clerk, 
Docket  #98-037N.  Room  102.  Cotton 
Anne.x  Building,  300  12th  Street.  SVV.. 
Washington.  DC  20250-3700. 
Participants  who  require  a  sign  language 
interpreter  or  other  special 
accommodations  should  contact  Ms. 
Phebus  at  the  above  numbers  bv  October 
19.  1998. 

•     SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  notice  is  3-fold:  (1)  To 
give  public  notice  of  FSIS'  intent  to 
conduct  the  risk  assessment.  (2)  to 
solicit  from  the  public  scientific 
information  and  data  that  would  be 
relevant  to  conducting  the  risk 
assessment,  and  (3)  to  announce  a 
public  meeting  to  be  held  October  28. 
1998  from  9:00  a.m.  to  5:00  p.m.  at  the 
National  Rural  Electric  Cooperative 
Association.  4301  Wilson  Blvd., 
Arlington.  VA  22203-1860.  telephone 
(703)  907-5500  at  which  the  risk 
assessment  team  will  present  and 
receive  comments  on  the  scientific 
evidence  available  for  input  to  the  risk 
assessment  model. 

The  goals  of  the  assessment  are  as 
follows: 

1.  To  quantitatively  model,  with 
attendant  uncertainty,  human  illnesses 
caused  by  E.  coli  0157:H7  in  beef  in  the 
United  States  and  to  compare  these 
results  with  national  estimates  of 
illnesses  from  surveillance  (e.g. 
FoodNet). 

2.  To  identify  the  occurrence  and 
levels  of  the  pathogen  at  points  along 
the  farm-to-table  continuum  and  the 
c:ontribution  of  these  points  to  the 
number  of  human  illnesses  (sensitivitv 
analyses), 

3.  To  quantify  the  effects  of  various 
mitigation  strategies  on  the  number  of 
human  illnesses. 

4.  To  identify  future  research  needs. 

5.  To  document  methods  and 
evidence  for  future  assessments. 

6.  To  document  changes  in  the  risk 
assessment  model  and  its  inputs. 

7.  To  effectively  communicate  the 
results  to  all  interested  parties- 
government,  consumer  groups,  industry, 
the  scientific  community  and  the 
general  public. 

The  purpose  of  the  October  28  public 
meeting  is  to  solirjit  comment  and  input 
regarding  the  scope  of  the  risk 
assessment,  the  analytical  framework  to 
be  used  in  conducting  the  risk 
assessment,  the  scientific  evidence 
acquired  by  the  risk  assessment  team,  to 


date,  and  the  existing  data  gaps 
identified  by  the  risk  assessment  team. 
No  results  from  the  risk  assessment  are 
expected  to  be  available  for  this 
meeting.  Major  topics  of  discussion  are 
expected  to  include  the  strength  and 
limitations  of  the  acquired  data,  critical 
gaps  in  the  acquired  data,  and  the 
availability  and  utility  of  other  relevant 
sources  of  data  and  scientific 
information. 

Persons  unable  to  attend  the  meeting 
may  submit  comments  to  the  above 
addresses.  Transcripts  of  this  meeting 
will  be  available  in  the  FSIS  Docket 
Room. 

Done  in  Washington.  DC  on:  Auoust  1 1 
1998. 

Thomas  J.  Billy, 

Administrator. 

[FR  Doc.  98-22180  Filed  8-17-98:  8:45  am] 

BILLING  CODE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Bull  Lake  Estates  Access;  Kootenai 
National  Forest,  Lincoln  County, 
Montana 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Correction  to  Revised  Notice  of 
Intent  To  Prepare  An  Environmental 
Impact  Statement  (Revised  notice  of 
intent  was  published  December  17. 
1996.  FR  Doc.  96-31915;  original  notice 
of  intent  was  published  Februarv  3 
1995.  60  FR  6692). 


SUMMARY:  This  correction  gives  notice  of 
changes  to  revised  notice  of  intent 
published  in  the  Federal  Register  on 
December  17.  1996,  (FR  Doc.  96-31915) 
for  the  Bull  Lake  Estates  Access  project. 
This  document  corrects  the  revised 
notice  as  follows:  The  DEIS  is  expected 
to  bo  filed  with  the  EPA  and  available 
for  public  review  in  October  of  1998. 
The  comment  period  on  the  draft  EIS 
will  b(!  45  days  from  the  date  the  EPA 
publishes  the  Notice  of  Availability  in 
the  Federal  Register.  The  final  EIS  is 
scheduled  to  be  completed  in  January 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Naiale.  EIS  Team  Leader,  or 
Jeanne  Higgins.  Acting  Environmental 
Coordinator.  Three  Rivers  Ranger 
District  (406)  295-4693. 
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Dated:  August  10.  1998. 
Robert  L.  Schrenk, 

Forest  Supervisor.  Kootenai  National  Forest. 
[FR  Doc.  98-22108  Filed  8-17-98:  8:45  am] 
BILLING  CODE  3410-11-M 

COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  New  Jersey  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
Jersey  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  7:00  p.m.  on  September 
11.  1998,  at  the  Bally's  Park  Place,  Park 
Place  and  the  Boardwalk,  Atlantic  City, 
New  Jersey  08401.  The  purpose  of  the 
meeting  is  to  review  the  Committee's 
report  on  employment  opportunity  for 
Asian  Americans  in  New  Jersey  State 
government  employment,  and  plan 
future  projects.  The  Committee  will 
reconvene  on  September  12,  1998,  at 
9:30  a.m.  and  adjourn  at  12:30  p.m.  at 
yesterday's  location,  Bally's  Park  Place. 
The  purpose  of  the  meeting  is  to  hold 
a  briefing  session  with  civil  rights  and 
advocacy  groups,  local  government 
officials,  and  unscheduled  audience 
comments. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Ki- 
Taek  Chun,  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  11.  1998. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
|FR  Doc.  98-22166  Filed  8-17-98;  8:45  am] 
BILUNG  CODE  6335-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Virginia  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Virginia  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  3:00  p.m.  on  September 
28.  1998,  at  the  Temple  Rodef  Shalom, 


2100  Westmoreland  Street,  Falls 
Church.  Virginia  22043.  The  purpose  of 
the  meeting  is  to  review  the 
Committee's  report  on  the  justice  system 
disparities  for  African  American  males, 
and  plan  future  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Ki- 
Taek  Chun,  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
.meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  August  11.  1998 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  L'nit 
IFR  Doc.  98-22165  Filed  8-17-98:  8:45  ami 
BILLING  CODE  6335-01-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Census  2000/Puerto  Rico 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  19, 
1998. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Decennial 
Communications,  Decennial 
Management  Division,  Bureau  of  the 
Census,  Room  2002,  Suitland  Federal 
Center  #2,  Washington,  DC  20233-0001. 
Their  telephone  number  is  (301)  457- 
3947. 


SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  United  States  Constitution 
mandates  that  a  census  of  the  Nation's 
population  and  housing  be  taken  everv 
10  years.  Title  13  of  the  US.  Code 
specifies  that  in  addition  to  tlie  50  states 
and  the  District  of  Columbia,  the  census 
also  should  include  Puerto  Rico,  the 
U.S.  Virgin  Islands,  .American  Samoa. 
Guam,  and  the  Commonwealth  of  the 
Northern  Mariana  Islands.  The  Census 
Bureau's  goal  m  Census  2000  is  to  take 
the  most  accurate  and  cost-effective 
census  possible  The  importance  of  an 
accurate  decennial  census  cannot  be 
overstated  Puerto  Rico  census  data  are 
used  to  redraw  legislative  district 
boundaries  to  ensure  that  political 
representation  is  distributed  accurati?lv 
and  to  determine  funding  allocations  ff)r 
the  distribution  of  Federal  and  Puerto 
Rico  funds  each  year.  Census  data  tell 
us  what  we  know  about  Puerto  Rico: 
they  are  the  definitive  benchmark  for 
virtually  all  demographic  information 
used  by  the  Federal,  Puerto  Rico  and 
local  governments,  policy  makers, 
educators,  journalists,  and  c:ommunit\' 
and  nonprofit  organizations. 

From  Census  2000.  the  Census  Bureau 
will  produce  population  totals  by  race. 
Hispanic  origin,  and  age  for  census 
blocks  and  higher  geographic  levels  for 
legislative  redistricting  in  Puerto  Rico. 
The  Census  Bureau  also  will  be 
collecting  a  wealth  of  demographic, 
social,  economic,  and  housing 
characteristics  from  the  population. 
This  information  is  required  to 
implement  programs  and  enforce 
Federal  laws  and.  as  noted  above,  plays 
an  important  role  in  the  distribution  of 
Federal  and  Puerto  Rico  funds  each  year 
and  serves  as  a  benchmark  for  many 
different  purposes. 

In  the  process  of  developing  our  data 
collection  forms,  the  Census  Bureau  has 
tried  to  reduce  respondent  burden  in 
three  ways:  (1)  Including  only  those 
questions  that  are  explicitly  required  in 
Federal  law  or  whose  use  is  strongly 
implied  by  the  data  requirements  in  the 
law — both  the  short  form  and  the  long 
form  have  fewer  questions  than  their 
1990  counterparts,  (2)  Working  through 
the  decade  to  develop  forms  that  are 
easy  to  understand  and  fill  out.  and  (3) 
asking  most  questions  of  only  a  sample 
of  approximately  1  in  6  households  in 
Puerto  Rico. 

n.  Method  of  Cellection 

In  Census  2000.  the  Census  Bureau 
will  make  every  effort  to  account  for  all 
people  living  in  the  United  States, 
Puerto  Rico,  the  U.S.  Virgin  Islands, 
American  Samoa,  Guam,  and  the 
Commonwealth  of  the  Northern  Mariana 
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Islands  as  well  as  Ameri(:an,s  overseas 
(and  their  dependents)  who  are  working 
for  the  U.S.  Government.  In  Puerto  Rico, 
enumerators  will  deliver  a  questionnaire 
to  each  housing  unit,  to  be  returned  in 
a  postage-paid  envelope.  Housing  units 
will  receive  an  advance  letter  before 
questionnaire  delivery  and  a  reminder 
card  following  questionnaire  delivery. 
Enumerators  also  will  visit  and  collect 
information  from  households  that  did 
Jiot  return  a  questionnaire  bv  mail  or 
report  their  census  information  b\-  other 
means,  such  as  by  telephone — this 
operation  is  called  nonresponse  follow- 
up.  The  Census  Bureau  also  will 
conduct  a  reinterview  of  a  small  portion 
of  respondents  during  nonresponse 
follow-up  to  ensure  the  quality  of  work 
in  this  operation. 

The  Census  Bureau  plans  to  take  the 
following  additional  steps  to  improve 
response  to  the  census: 

•  Build  partnerships  with  Puerto  Rico 
and  local  governments  and  with 
community  groups  to  alert  the  Census 
Bureau  to  problems  and  advise  the 
Bureau  of  opportunities  to  publicize 
Census  2000  and  the  best  ways  to 
communicate  the  message. 

•  Motivate  individuals  to  respond  (bv 
e.xplaining  the  benefits  and  mandatory 
nature  of  the  census)  and  make  Census 
2000  forms  attractive,  easy  to 
understand,  and  simple  to  fill  out. 
Private  sector  designers  have  worked 
with  the  Census  Bureau  to'simplifv  the 
forms  and  implement  the  user-friendly 
features  shown  to  increase  response 
during  testing  and  research  conducted 
by  the  Census  Bureau. 

•  Placing  unaddressed  "Be  Counted" 
forms  in  locations  such  as  community 
centers  and  Walk-In  Questionnaire 
Assistance  Centers  for  u.se  by  people 
who  believe  they  have  not  been  counted 
in  the  census.  The  Census  Bureau 
intends  to  make  these  forms  available  in 
Spanish  and  English  in  Puerto  Rico. 

•  Employing  new  methods  to  find 
and  enumerate  people,  such  as 
enumerating  persons  who  use  services 
at  shelters,  soup  kitchens,  and  other 
facilities  and  placing  unaddressed  "Be 
Counted"  forms  in  publicly  accessible 
locations  for  pick  up  and  completion  by 
people  who  believe  that  they  have  not 
been  counted  in  the  census. 

•  Providing  telephone  questionnaire 
assistance. 

The  Census  Bureau  intends  to  employ 
statistical  sampling  to  check  the  quality 
of  the  work.  An  independent  quality 
check— called  the  Integrated  Coverage 
Measurement  survey — will  use  the 
information  gathered  from  a  s€;cond. 
independent  operation  to  improve  the 
accuracy  of  the  census.  The  Integrated 


Coverage  ivlc^asuremont  survey  will  be 
submitted  separately  for  OMB  review. 

III.  Data 

OMB  Number:  Not  available. 
Form  Numbers: 
L'pdate/Leave  Short  Forms:  D-l(UL)  PR. 
D-I(UL)  PR(S1,  D-IA(UL)  PR.  D- 
lA(UL)PRlS) 
I'pdate/Leave  Long  Forms:  D-2(UL)  PR, 
D-2(LJL)  PR(S).  D-2A(UL)  PR.  D- 
2A(UL)  PR(S) 
Enumerator  Short  Forms:  D-l(E)  PR.  D- 
1(E)  PR(S),  D-1(E)SUPP-PR,  D- 
1(E)SUPP-PR(S) 
Enumerator  Long  Forms:  D-2(E)  PR,  D- 
2(E)  PR(S].  D-2(E)SUPP-PR,  D- 
2(E)SUPP-PR{S) 
Household  Followup:  D-l(HF)  PR.  D- 
1(HF)  PR(S).  D-2(HF)  PR,  D-2(HF) 
PR(S) 
Be  Counted  Forms:  D-10  PR,'D-10 

PR(S) 
Individual  Census  Questionnaires:  D- 
1.5A  PR,  D-15A  PR(S).  D-15B  PR.  D- 
1,5BPR(S) 
Individual  Census  Reports:  D-20A  PR, 

D-20A  PR(S),  D-20B  PR,  D-20B  PR(S) 
Military  Census  Report:  D-21  PR 
Shipboard  Census  Report:  D-23  PR 

Lettors/Cards/Notices: 
Advance  Letter:  D-5(UL)  PR  (Spanish/ 

English), 
Reminder  Postcard:  D-9(UL)  PR 

(Spanish/English). 
Initial  Cover  Letter— short:  D-16A(L) 

PR,  D-16A(L)  PR(S) 
Initial  Cover  Letter—long:  D-16B(L)  PR, 

E>-16B(L)PR(S) 
Flyer— Whole  Household  Usual  Home 

Elsewhere:  D-11  PR,  D-11  PR(S) 
Household  Followup  Letter — short:  D- 

19A(L)PR,  D-19A(L)PR(S) 
Household  Followup  Letter — long:  D- 

19B(L)  PR.  D-19B(L)  PR(S) 
Notice  of  Visit:  D-26  PR,  D-26  PR(S) 
Privacy  Act  Notice:  D-31  PR  (Spanish/ 

English) 
Reinterview:  D-806  PR,  D-806  PR(S) 
Type  of  Review:  Regular  Submission. 
Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1.400.000  households  (approx.)  (Short 
Form:  83%:  Long  form:  17%); 
Reinterview:  15.820  households. 
Estimated  Time  Per  Response: 
Short  Form:  13  minutes 
Long  Form:  48  minutes 
Reinterview:  6  minutes 

Estimated  Total  Annual  Burden: 
Short  Form:  251,767  hours 
Long  Form:  190,400  hours 
Reinterview:  1,582  hours 
Total:  443.749  hours 

Estimated  Total  Annual  Cost:  The 
only  cost  to  the  respondent  is  their  time. 


Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  U.S.C. 
Sections  141  and  193.  Title  13  U.S.C. 
Section  191  directs  the  inclusion  of 
Puerto  Rico  within  the  geographic  scope 
of  the  census. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
,ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information;  and  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
the  comments  will  become  a  matter  of 
public  record. 

Dated:  August  12.  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  the  Chief  Information  Officer 
IFR  Doc.  98-22145  Filed  8-17-98;  8:45  am) 
BILLING  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Coastal  Services  Center  Product 
Evaluation  Forms  and  Coastal  Training 
Institute  Evaluation  Forms 

ACTION:  Proposed  Collection:  comment 
request. 


SUKflMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  19, 
1998. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce.  Room  5327,  14th  and 
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Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Nina  Petrovich,  SC  Sea 
Grant  Coastal  Program  Coordinator, 
NOAA  Coastal  Services  Center,  2234 
South  Hobson  Avenue,  Charleston  SC 
29405.  Phone  (843)  740-1203,  Email: 
npetrovich@csc.noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Coastal  Services  Center  (CSC) 
will  be  requesting  general  Office  of 
Management  Budget  (OMB)  clearance 
for  the  use  of  product  and  training 
services  evaluation  forms.  CSC  produces 
an  estimated  10  CD-ROMs  and  4 
nevi^sletters  annually;  for  all  of  these 
products  CSC  plans  to  include  product 
evaluation  forms.  In  addition,  the 
Coastal  Training  Institute  coordinates  an 
average  of  10  workshops,  conferences 
and/or  training  courses  annually.  In  an 
effort  to  comply  with  the  1993 
Executive  Order  entitled  Setting 
Customer  Service  Standards  and  CSC"s 
£mnual  performance  standards,  these 
evaluation  forms  will  allow  the  Center 
to:  (excerpted  from  the  Executive  Order) 

•  Determine  the  quality  of  services 
provided  to  our  customers. 

•  Determine  customers'  level  of 
satisfaction  with  existing  services. 

•  Provide  customers  with  choices  in 
both  the  sources  of  services  and  the 
means  of  delivery. 

•  Make  information,  services,  and 
complaint  systems  easily  accessible,  and 

•  Provide  a  means  by  which  to 
address  customer  complaints. 

All  customer  product  evaluation 
forms  are  voluntary,  distributed  in 
conjunction  with  a  specific  product,  and 
are  accessible  via  the  CSC  home  page. 
The  annual  burden  of  hours  for  product 
evaluations  is  calculated  using  an 
individual  response  time  of  20  minutes. 
The  official  clearance  request  will 
include  an  expanded  list  of  questions  to 
address  all  product  types.  Each  time  a 
CSC  product  has  been  completed, 
specific  questions  will  be  chosen  as 
appropriate  from  the  expanded  list  and 
tailored  to  create  that  product's 
evaluation  form. 

The  Coastal  Training  Institute's 
evaluations  are  distributed  strictly  to 
conference  attendees.  Response  is 
voluntary  and  the  forms  are  usually 
completed  on  site.  The  annual  burden  of 
hours  is  based  on  an  individual 
response  time  of  20  minutes.  The 
official  clearance  request  will  include 
an  expanded  list  of  questions  to  address 


all  training  sessions.  Each  time  a 
training  session  has  been  completed, 
specific  questions  will  be  chosen  as 
appropriate  from  the  expanded  list  and 
tailored  to  create  that  session's 
evaluation  form. 

II.  Method  of  Collection 

Written  evaluation  forms  are 
distributed  to  all  attendees  of 
workshops  or  training  sessions  and  are 
completed  on  site.  Product  evaluation 
forms  will  be  distributed  with  the 
products. 

III.  Data 

OMB  Number:  None. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  State,  local,  or  tribal 
government  (coastal  managers  from  the 
following  programs  or  agencies:  Coastal 
Zone  Management  Programs.  National 
Estuarine  Research  Reserve  Sites, 
National  Marine  Sanctuaries.  Sea  Grant 
Institutions,  Natural  Resource 
Management  Agencies,  and  local 
governments  officials  and  planning 
boards  from  coastal  communities). 

Estimated  Number  of  Respondents: 
For  training  services — 350;  for  product 
evaluation— 2.200. 

Estimated  Time  Per  Response:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  117  for  training  services,  733  for 
product  evaluations. 

Estimated  Total  Annual  Cost  to 
Public:  $0  (no  capital  expenditures  are 
required). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated:  August  12.  1998 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  the  Chief  Information  Officer. 
(FR  Doc.  98-22144  Filed  8-17-98:  8  45  ami 
BILLING  CODE  3S10-0B-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  .administration  (NO.\,M 

Title:  Survey  of  Intent  and  Capacity  to 
Process  Fish  and  Shellfish. 

Agency  Form  Numberlsl:  None 
assigned, 

OMB  Approval  Number  0648-0235. 

Type  of  Request:  Extension  of  a 
currently  approved  collection 

Burden: 10  hours 

Number  of  Respondents:  54. 

Avg.  Hours  Per  Response:  15  minutes 
for  the  Atlantic  mackerel,  squid,  and 
butterfish  survey:  5  minutes  for  the 
Atlantic  surf  clam  and  ocean  quahog 
survey. 

Needs  and  Uses:  Domestic  processors 
and  joint  venture  operators  involved  in 
either  the  Surf  Clam/Ocean  Quahog 
fisherv  or  the  .'Mlantic  Mackerel.  Squid. 
and  Butterfish  fishery  are  sur\'eyed  to 
determine  their  intent  and  capacity  to 
process  these  species.  NOAA  is  required 
by  law  to  determine  the  intent  and 
capacity  to  harvest  and  process  the 
allowed  level  of  catch   If  the  U.S. 
industry  will  not  fully  utilize  the 
allowable  harvest,  suitable  levels  for 
joint  ventures  or  direct  foreign  fishing 
may  be  established. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals. 

Frequencv:  On  occasion,  annually. 

Respondent's  Obligation:  Mandatorv'. 

OMB  Desk  Officer:  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce, 
Room  5327.  14th  and  Constitution 
Avenue,  NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  tne  proposed 
information  collection  should  be  sent 
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within  30  days  of  publication  of  this 
notice  to  David  Rostker.  OMB  Deslc 
Officer,  Room  10202.  Nevv  Executive 
Office  Building,  725  17th  Street,  N\V, 
Washington.  DC  20503 

Dated:  August  12.  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer, 

IFR  Doc.  98-22143  Filed  8-17-98;  8;45  am) 

BILLING  CODE  3510-22-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

.'\gency:  National  Oceanic  and 
Atmospheric  Administration  (NOA.-\). 

Title:  Application  tn  Shuck  Surf 
Clams/Ocean  Quahogs  at  Sea. 

Agency  Form  Numberfsj:  None 
assigned. 

OMB  Approval  Number:  0648-0240. 
Type  of  Bequest:  E.xtension  of  a 
currently  approved  collection. 
Burden:  2  hours. 

\'umber  of  Bespondents:  2  (multiple 
responses). 

Avg  Hours  Per  Besponse:  5  minutes. 
\'eeds  and  i'ses:  Vessel  owners  who 
wish  to  shuck  their  surf  clam/ocean 
quahog  catch  while  at  sea  must  applv 
for  a  permit  to  do  so.  The  National 
Marine  Fisheries  Service  (NMFS) 
requires  a  permit  so  that  it  can  identify- 
vessels  seeking  to  do  so  and  to  place  a 
NMFS-approved  observer  aboard  those 
vessels.  .An  observer  is  necessary 
because  the  shucking  of  catch  at  sea 
makes  it  difficult  to  track  the  catch 
against  harvest  quotas. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals 
Frequency:  On  occasion. 
Bespondent's  Obligation:  .Mandatory 
OMB  Desk  Officer:  David  Rostker 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commercp. 
Room  5327.  14th  Street  and 
Constitution  Avenue.  N\V.  Washington 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 


information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  August  12,  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[PR  Doc.  98-22146  Filed  a-17-98;  8:45  ami 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Surf  Clam/Ocean  Quahog 
Transfer  Log. 

Agency  Form  Xumberfs):  None 
assigned. 

OMB  Approval  Number:  0648-0238. 
Type  of  Bequest:  E.xtension  of  a 
currently  approved  collection 
Burden:  52  hours. 
Number  of  Bespondents:  206 
(multiple  responses). 
Avg.  Hours  Per  Besponse:  5  minutes. 
Needs  and  Uses:  f^ersons  holding 
Individual  Transferable  Quotas  (ITQs) 
in  the  surf  clam/ocean  quahog  fishery 
are  annually  issued  an  allowed  quota  for 
harvest.  Individual  allocations  are 
transferable  to  other  fishermen,  but  the 
ITQ  holder  must  register  such  a  transfer 
m  advance  with  the  National  Marine 
Fisheries  Service.  The  information 
registered  is  used  for  enforcement 
purposes. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals. 
Frequency:  On  occasion. 
Bespondent's  Obligation:  Mandatory. 
OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
c:alling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272.  Department  of  Commerce, 
Room  5327,  14th  Street  and 
Constitution  Avenue,  NW.  Washington 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 


information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  August  12,  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

[PR  Doc.  98-22147  Piled  8-17-98;  8:45  am) 

BILLING  CODE  35ia-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Public  Hearing  on  the  Draft 
Environmental  Impact  Statement  and 
Draft  Management  Plan  for  the 
Proposed  Grand  Bay  National 
Estuarine  Research  Reserve  in 
Mississippi 

AGENCY:  Sanctuaries  and  Reserves 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce. 
ACTION:  Public  Hearing  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Sanctuaries  and  Reserves  Division, 
of  the  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  U.S. 
Department  of  Commerce,  will  hold  a 
public  hearing  for  the  purpose  of 
receiving  comments  on  the  Draft 
Environmental  Impact  Statement  and 
Draft  Management  Plan  (DEIS/DMP) 
prepared  on  the  proposed  designation  of 
the  Grand  Bay  National  Estuarine 
Research  Reserve  in  Mississippi.  The 
DEIS/DMP  addresses  research, 
monitoring,  education  and  resource 
protection  needs  for  the  proposed 
reserve. 

The  Sanctuaries  and  Reserves 
Division  will  hold  a  public  hearing  at 
6:00  p.m.  on  September  2,  1998,  at  the 
East  Jackson  Community  Center,  9313 
Old  Stage  Road.  Pascagoula,  Mississippi 
39581. 

The  views  of  interested  persons  and 
organizations  on  the  adequacy  of  the 
DEIS/DMP  are  solicited,  and  may  be 
expressed  orally  and/or  in  vvritte'n 
statements.  Presentations  will  be 
scheduled  on  a  first-come,  first-heard 
basis,  and  may  be  limited  to  a  maximum 
of  five  (5)  minutes.  The  time  allotment 
may  be  extended  before  the  hearing 
when  the  number  of  speakers  can  be 


Federal  Register/ Vol.  63,  No.  159 /Tuesday,  August  18,  1998 /Notices 


44237 


determined.  All  comments  received  at 
the  hearing  will  be  considered  in  the 
preparation  of  the  Final  Environmental 
Impact  Statement  (FEIS)  and  Final 
Management  Plan. 

The  comment  period  for  the  DEIS/ 
DMP  will  end  on  September  7,  1998.  All 
written  comments  received  by  this 
deadline  will  be  considered  in  the 
preparation  of  the  FEIS. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.  Randall  Schneider  (301)  713-3132, 
Sanctuaries  and  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
NOAA,  1305  East  West  Highway.  N/ 
0RM2,  Silver  Spring,  MD  20910.  Copies 
of  the  Draft  Environmental  Impact 
Statement/Draft  Management  Plan  are 
available  upon  request  to  the 
Sanctuaries  and  Reserves  Division. 

Federal  Domestic  Assistance  Catalog  Number 
11.420  (Coastal  Zone  Management)  Research 
Reserves 

Dated:  August  12.  1998. 
Evelyn  ).  Fields, 

Acting  Deputy  Assistant  Administrator  for 

Ocean  Services  and  Coastal  Zone 

Management. 

(FR  Doc.  98-22191  Filed  8-17-98:  8:45  ami 

BILLING  CODE  3510-08-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  980805207-8210-02] 

RIN  0648-2A47 

General  Grant  Administration  Terms 
and  Conditions  of  the  Coastal  Ocean 
Program 

AGENCY:  Coastal  Ocean  Program, 
National  Oceanic  and  Atmopheric 
Administration,  Commerce. 

ACTION:  Notice  for  Financial  Assistance 
for  Project  Grants  and  Cooperative 
Agreements. 

SUMMARY:  It  is  the  intent  of  the  National 
Ocean  Service  (NOS),  NOAA's  Coastal 
Ocean  Program  (COP)  to  provide  direct 
financial  assistance  in  the  form  of 
Grants  and  Cooperative  Agreements 
under  its  own  program  for  the 
management  of  coastal  ecosystems. 
Prior  COP  financial  assistance  was 
provided  to  non-profit  organizations 
and  educational  institutions  through 
joint  participation  in  a  Sea  Grant 
omnibus  vehicle. 

This  notice  does  not  solicit  proposals; 
but  rather  introduces  and  describes  the 
general  grant  administration  terms  and 
conditions  of  the  COP  program.  It  is  the 
intent  of  COP  to  issue  supplemental 


Announcements  of  Opportunities  (AOs) 
to  request  proposals  on  specific  projects 
throughout  the  year  on  an  as-needed 
basis  commencing  with  FY1999.  Any 
Announcements  of  Funding 
Opportunities  will  be  issued  through 
the  Federal  Register,  the  COP  Home 
Page,  mass  mailings  and  COP's  e-mail 
list.  Those  announcements  will  provide 
specific  program  descriptions;  criteria 
for  proposal  submission:  technical 
evaluation  of  proposals  and  other 
details  affecting  that  Announcement  of 
Opportunity. 

Proposals  solicited  through 
supplemental  notices  will  be  part  of  a 
unique  federal-academic  partnership 
designed  to  provide  predictive 
capability  for  managing  coastal 
ecosystems.  COP  supports  research  on 
critical  issues  which  exist  in  the 
Nation's  estuaries,  coastal  waters  and 
the  Great  Lakes;  and  translates  its 
findings  into  accessible  information  for 
coastal  managers,  planners,  lawmakers 
and  the  public.  Historically,  COP's 
projects  are  multi-disciplinary,  large  in 
scale  and  long  in  duration  (usually  three 
to  five  years).  Multi-year  funding  will  be 
funded  incrementally  on  an  annual 
basis.  Therefore,  each  annual  award 
shall  require  a  Statement  of  Work  that 
is  clearly  severable  and  can  be  easily 
separated  into  annual  increments  of 
meaningful  work  which  represent  solid 
accomplishments  if  prospective  funding 
is  not  made  available. 
DATES:  Supplemental  notices  will  be 
issued  through  the  Federal  Register  and 
will  provide  critical  information  and 
dates  specific  for  that  each  AO. 
ADDRESSES:  Coastal  Ocean  Program 
Office,  National  Oceanic  and 
Atmospheric  Administration.  1315  East 
West  Highway,  Room  9700,  Silver 
Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  McDonald.  COP  Grants  Office. 
(301) 713-3338/X137. 
SUPPLEMENTARY  INFORMATION: 

(a)  Program  Authority(s):  33  U.S.C. 
1121;  33  U.S.C.  883a  et'seq;  33  U.S.C. 
1442;  16  U.S.C.  1456c. 

(b)  Catalog  of  Federal  Domestic 
Assistance  (CFDA):  11.  478  Coastal 
Ocean  Program. 

(c)  Program  Description:  The  National 
Oceanic  and  Atmospheric 
Administration's  (NOAA)  Coastal  Ocean 
Program  (COP)  provides  predictive 
capability  for  managing  coastal 
ecosystems  through  sponsorship  of 
research.  COP  seeks  to  deliver  the 
highest  quality  science  in  a  timely 
manner  for  important  coastal  decisions. 
It  supports  research  on  critical  issues 
which  exist  in  the  Nation's  estuaries, 
coastal  waters,  and  Great  Lakes  and 


translates  its  findings  into  accessible 
information  for  coastal  managers, 
planners,  lawmakers,  and  the  public. 

Coastal  Ecosystem  Oceanography 

COP  supports  the  conser\'ation  and 
management  of  marine  ecosystems 
through  sponsorship  of  improved 
ecological  and  oceanographic 
predictions  for  resource  management. 
Studies  focus  on:  (1)  Identifying  critical 
processes  that  control  replenishment  of 
fishen,'  resources;  (2)  Determining 
critical  habitat  process  that  infiuence 
fishery  ecosystems,  including  harmful 
algal  blooms;  and  (3)  Quantifying 
species  mteractions  so  models  can  be 
used  in  management  decisions.  Current 
efforts  support  fisheries  studies  dealing 
with  Bering  Sea  pollack,  cod  and 
haddock  on  Georges  Bank,  and  salmon 
in  the  Pacific  Northwest.  COP  also  leads 
an  interagency  research  program  on  the 
ecology  and  oceanography  of  harmful 
algal  blooms  which  are  increasing  in 
intensity  and  impact  in  coastal  waters. 

Cumulative  Coastal  Impacts 

COP  sponsors  improvements  to  the 
scientific  basis  for  managing  coastal 
ecosystems  through  a  series  of  regional 
watershed  projects  on  the  causes  and 
impacts  of  multiple  stresses  on  coastal 
land  and  marine  ecosystems.  Studies 
focus  on:  (1)  Developing  indicators  of 
physical,  chemical,  and  biological 
stress;  (2)  predicting  impacts  of  multiple 
stresses  on  living  marine  resources;  (3) 
valuing  natural  resources  in  ecological 
and  economical  terms;  and  (4) 
predicting  the  outcomes  of  management 
strategies.  Current  efforts  support 
coastal  and  natural  resource  managers 
dealing  with  multiple  stressors  in  the 
Chesapeake  Bay.  Florida  Bay  and  the 
Florida  Keys,  the  Great  Lakes  and 
southeast  coastal  ecosystems. 

Coastal  Forecasting/Natural  Hazards 

COP  sponsors  research  to  improve  our 
ability  to  measure,  understand  and 
predict  physical  coastal  ocean 
phenomena  that  impact  the  public,  the 
economy  and  coastal  resources.  These 
forecasts  are  important  to  those  living 
along  the  Nation's  coasts,  to  the 
businesses  and  industries  located  there, 
and  to  myriad  coastal  resources  at  risk. 
In  recent  years.  COP  has  sponsored  and 
delivered  new  forecast  capabilities  to 
the  operational  parts  of  NOAA. 
including  the  satellite-based  Coast/ 
Watch  program,  a  Great  Lakes  Forecast 
System,  a  prototype  Coastal  Ocean 
Forecast  System  and  improved  storm 
surge  and  tsunami  inundation 
predictions. 
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Benefits  of  the  COP 

Continued  population  pressures  on 
the  Nation's  coastal  areas  and  on-going 
changes  in  the  environment  will 
continue  to  stress  our  coastal  waters, 
bays  and  estuaries,  and  the  Great  Lakes. 
While  the  need  for  data  and  information 
to  address  today's  problems  is  pressing. 
COP  has  also  focused  on  developing 
information  for  longer-range 
management  and  policy  decisions  at 
larger  and  more  complex  scales  than  are 
traditional.  COP  research  will  help  the 
U.S.  respond  to  the  major  challenges  of 
the  next  century  and  to  balance  the 
needs  of  economic  growth  with  those  of 
conserving  the  environment  by:  (1) 
Developing  ecosystem-level  scientific 
projects  that  are  multi-disciplinary,  long 
in  duration,  and  evaluate  the  impact  of 
multiple  stressors  On  the  ecological 
functions;  (2)  sponsoring  development  " 
and  transfer  of  predictive  information  to 
resource  managers  that  will  help 
conserve  and  restore  important  marine 
resources;  (3)  protecting  lives  and 
property  as  well  as  providing  for  sound, 
coastal  development  by  sponsoring 
improved  coastal  forecasting 
capabilities  and  (4)  transitioning 
successful  research  to  NOAA 
operations. 

(d)  Funding  Availability — Typically, 
annual  funding  for  each  Announcement 
of  Opportunity  is  approximately 
$1,000,000.  Each  COP  project  generally 
consists  of  several  coordinated 
investigations  with  separate  awards, 
ranging  from  $5,000  to  $200,000.  Actual 
funding  levels  will  depend  upon  the 
final  budget  appropriations  for  the  fiscal 
year.  Armouncements  of  Opportunity 
(AO)  will  be  released  with  specific 
applicable  dollar  amounts.  Financial 
History  of  COP  Grants:  FY97  SlO.OOM; 
FY98  est.  $8.5M;  FY99  est.  $8.5M. 
Funding  for  non-U. S.  institutions  and 
contractual  arrangements  for  services 
and  products  for  delivery  to  NOAA  are 
not  available  under  this  notice. 

If  an  application  for  a  financial 
assistance  award  is  selected  for  funding, 
COP  has  no  obligation  to  provide  any 
additional  prospective  funding  in 
connection  with  that  award  in 
subsequent  years.  There  are  no 
matching  fund  requirements.  Renewal 
of  an  award  to  increase  funding  or 
extend  the  period  of  performance  is  at 
the  total  discretion  of  the  Department  of 
Commerce.  Publication  of  this  notice 
does  not  obligate  Commerce  to  any 
specific  award  or  to  obligate  any  part  of 
the  entire  amount  of  funds  available. 

(e)  Matching  Requirements:  None. 

(f)  Type  of  Funding  Instrument: 
Project  Grants  and  Cooperative 
Agreements. 


(g)  Eligibility  Criteria:  To  be  detailed 
in  Announcements  of  Funding 
Opportunities. 

(h)  Award  Period:  Typically,  OOP's 
projects  are  usually  long  in  duration, 
multi-disciplinary,  averaging  one  to  five 
years  and  will  be  stated  in 
Announcements  of  Funding 
Opportunities  for  each  specific  project. 
Multi-year  funding  will  be  funded 
incrementally  on  an  annual  basis. 
Therefore,  each  annual  award  shall 
require  a  Statement  of  Work  that  is 
clearly  severable  and  can  be  easily 
separated  into  annual  increments  of 
meaningful  work  which  represent  solid 
accomplishments  if  prospective  funding 
is  not  made  available. 

(i)  Indirect  Costs:  If  Indirect  costs  are 
proposed,  the  following  statement 
applies:  The  total  dollar  amount  of  the 
indirect  costs  proposed  in  an 
application  under  any  Announcement 
of  Opportunity  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award  or  100  percent  of  the  total 
proposed  direct  costs  dollar  amount  in 
the  application,  whichever  is  less. 

(j)  Application  Forms  and  Kit:  As 
stated  in  supplemental  notices.  When 
applying  for  financial  assistance  under 
a  published  Announcement  of 
Opportunity,  applicants  will  be  able  to 
obtain  a  NOAA/COP  application  kit 
from  the  COP  office  listed  under  the 
heading  ADDRESSES  section  of  this 
notice,  or  directly  from  the  NOAA/COP 
web  site.  The  web  site  is:  http:// 
www.cop.noaa.gov/cop-home.html.  At 
time  of  submission,  the  applicant  shall 
follow  the  guidelines  presented  in  the 
funding  announcement.  Applications 
not  adhering  to  those  stated  guidelines 
may  be  returned  to  the  applicant 
without  further  review. 

(k)  Project  Funding  Priorities:  To  be 
detailed  in  COP  Announcements  of 
Funding  Opportunities.  However, 
priority  consideration  will  be  given  to 
proposals  that  promote  balanced 
coverage  of  the  science  goals  and  avoid 
dupUcation  of  completed  or  ongoing 
work  and  geographic  areas. 

(1)  Evaluation  Criteria:  To  be  detailed 
in  COP  Announcements  of  Funding. 
Criterion  will  provide  an  adequate  basis 
for  review  of  an  applicant's  capabilities 
and  performance  under  the  award. 

(m)  Selection  Procedures:  To  be 
detailed  in  COP  Announcements  of 
Funding  Opportunities.  All  proposals 
submitted  will  be  evaluated  and  ranked 
in  accordance  with  the  assigned  weights 
of  evaluation  criteria  stated  for  that  AO. 
Any  additional  factors  considered  by 
the  selecting  official  in  making  a 
selection  will  be  published  in  that  AO. 


COP  project  grants  and  cooperative 
agreements  will  be  awarded  on  a 
competitive  basis. 

(n)  Other  Requirements: 

(1)  Federal  Policies  and  Procedures: 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  Federal  and  DOC 
pohcies,  regulations  and  procedures 
applicable  to  Federal  financial 
assistance  awards. 

(2)  Past  Performance:  Unsatisfactory 
performance  by  a  recipient  under  prior 
Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

(3)  Preaward  Activities:  If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  they  may  have 
received,  there  is  no  obligation  on  the 
part  of  Department  of  Commerce  to 
cover  pre-award  costs  unless  approved 
by  the  Grants  Officer  as  part  of  the  terms 
when  the  award  is  made. 

(4)  No  Obligation  for  Future  Funding: 
If  an  application  is  selected  for  funding, 
DOC/NOAA  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award. 
Amendment  of  an  award  to  increase 
funding  or,  unless  the  award 
specifically  provides  to  the  contrary,  to 
extend  the  period  of  performance  is  at 
the  total  discretion  of  DOC/NOAA. 

(5)  Delinquent  Federal  Debts:  No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until: 

(i)  The  delinquent  account  is  paid  in 
full. 

(ii)  A  negotiated  repayment  schedule 
is  established  and  at  least  one  payment 
is  received,  or 

(iii)  Other  arrangements  satisfactory  to 
the  Department  of  Commerce  are  made. 

(6)  Name  Check  Review:  All  non- 
profit and  for-profit  applicants  are 
subject  to  a  name  check  review  process. 
Name  checks  are  intended  to  reveal  if 
any  key  individuals  associated  with  the 
applicant  have  been  convicted  of,  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

(7)  Debarment,  Suspension,  Drug-Free 
Workplace,  and  Lobbying  Provisions: 
All  applicants  must  comply  with  the 
requirements  of  15  CFR  part  26, 
"Government-wide  Debarment  and 
Suspension  (nonprocurement)  and 
Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  15 
CFR  part  28,  "New  Restrictions  on 
Lobbying,"  including  the  submission  of 
required  forms  and  obtaining 
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certifications  from  lower  tier  applicants/ 
bidders. 

(8)  False  Statements:  A  false  statement 
on  an  application  is  grounds  for  denial 
or  termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

(9)  Intergovernmental  Review: 
Applications  under  this  program  are  not 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

(10)  This  notice  was  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

Dated:  August  12,  1998. 
Captain  Evelyn  J.  Fields, 

Acting  Deputy  Assistant  Administrator  for 

Ocean  Services  and  Coastal  Zone 

Management. 

|FR  Doc.  98-22188  Filed  8-17-98;  8:45  am) 

BILLING  CODE  3S1(>-JS-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0023] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Balance  of 
Payments  Program  Certificate 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  GMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Balance  of  Payments 
Program  Certificate.  A  request  for  public 
comments  was  published  at  63  FR 
29976,  June  2,  1998.  No  comments  were 
received. 

DATES:  Comments  may  be  submitted  on 
or  before  September  17,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Linfield,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-1757. 
ADDRESSES:  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 


burden,  to:  FAR  Desk  Officer,  OMB. 
Room  10102.  NEOB.  Washington.  DC 
20503.  and  a  copy  to  the  General 
Services  Administration.  FAR 
Secretariat  (MVRS),  1800  F  Street,  NW. 
Room  4035,  Washington,  DC  20405. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Under  the  Balance  of  Payments 
Program,  unless  specifically  exempted 
by  statute  or  regulation,  the  Government 
gives  preferences  to  the  acquisition  of 
domestic  end  products  or  services, 
provided  that  the  cost  of  the  domestic 
items  is  reasonable.  The  Balance  of 
Payments  Program  differs  from  the  Buv 
American  Act  in  that  it  applies  to 
acquisitions  for  use  outside  the  United    ' 
States. 

The  contracting  officer  uses  the 
information  to  identify  which  end 
products  or  services  are  domestic,  and 
which  are  of  foreign  origin.  In  order  to 
be  considered  domestic,  the  cost  of  its 
components  mined,  produced,  or 
manufactured  in  the  United  States  must 
exceed  50  percent  of  the  cost  of  all  its 
components.  Services  are  considered 
domestic  if  25  percent  or  less  of  their 
total  cost  are  attributable  to  performance 
occurring  outside  the  United  States.  The 
contracting  officer  determines 
reasonableness  of  cost  bv  applving  an 
evaluation  factor  of  50  percent.  If  this 
procedure  results  in  a  tie.  the  domestic 
offer  shall  be  considered  successful. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .167  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents. 
1,243:  responses  per  respondent.  5.  total 
annual  responses.  6.215;  preparation 
hours  per  response.  .167;  and  total 
response  burden  hours,  1,038. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  1800  F  Street,  NW.  Room  4035, 
Washington,  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0023,  Balance  of  Payments 
Program  Certificate,  in  all 
correspondence. 

Dated:  August  11.  1998". 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 
[FR  Doc.  98-22066  Filed  8-17-98;  8:45  am) 
BILUNG  CODE  6820-34-^ 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0021] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Clean  Air 
and  Water  Certification 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  .administration  (GS.^). 
and  National  .Aeronautics  and  Space 
.Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Clean  .Air  and  Water 
Certification.  A  request  for  public 
comments  was  published  at  63  FR 
31449,  June  9,  1998  No  comments  were 
received. 

DATES:  Comments  may  be  submitted  on 
or  before  September  17.  1998 

ADDRESSES:  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to:  FAR  Desk  Officer.  OMB. 
Room  10102.  NEOB,  Washington,  DC 
20503.  and  a  copy  to  the  General 
Services  .Administration.  P-AR 
Secretariat,  1800  F  Street.  NW,  Room 
4035.  Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Linfield.  Federal  .Acquisition  Policy 
Division.  GSA  (202)  501-1757. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

It  is  the  Government's  policy  to 
improve  environmental  quality. 
.Accordingly.  Executive  agencies  must 
conduct  their  acquisition  activities  in  a 
manner  that  will  result  in  effective 
enforcement  of  the  Clean  Air  .Act  (42 
U.S.C.  7401.  et  seq.)  and  the  Clean 
Water  Act  (33  U.S.C.  1251,  et  seq.].  The 
information  required  by  the  Clean  Air 
and  Water  Certification  is  used  to 
determine  a  contractor's  compliance 
with  these  laws.  A  dete.'-minalion  of 
noncompliance  by  the  contracting 
officer  requires  notifying  the  agency 
head  or  designee  who.  in  \\irn.  notifies 
the  Environmental  Protection  Agency's 
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(EPA)  Administrator,  or  a  designee,  in 
writing.  Government  contracting  offices 
use  the  information  to  determine  a 
firm's  eligibility  for  award  of  a  contract 
and  to  provide  information  to  the  EPA. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .01666  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
83.400:  responses  per  respondent,  20: 
total  annual  responses,  1.668,000; 
preparation  hours  per  response,  .01666; 
and  total  response  burden  hours, 
27.800. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  F.AR  Secretariat 
(MVRS),1800  F  Street.  NVV.  Room  4035. 
Washington.  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0021.  Clean  Air  and  Water 
Certification,  in  all  correspondence. 

Dated:  August  11.  1998. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policv  Dnision. 
(PR  Doc.  98-22067  Filed  8-17-98;  8:45  am) 
BILUNG  CODE  6820~34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0022] 

Submission  of  OMB  Review;  Comment 
Request  Entitled  Customs  and  Duties 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSAj. 
and  National  Aeronautics  and  Space 
Administration  (NAS.\). 
ACTION:  Notice  of  request  for  an 
e.xtension  to  an  existing  OMB  clearance. 

SUMMARY:  i:nder  the  provisions  of  the 
Paperwork  Reduction  .^ct  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Customs  and  Duties.  A 
request  for  public  comments  was 


published  at  63  FR  29977,  June  2,  1998. 
No  comments  were  received. 
DATES:  Comments  may  be  submitted  on 
or  before  September  17,  1998. 
ADDRESSES:  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  1800  F  Street,  NW, 
Room  4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Linfield.  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-1757. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

United  States  laws  impose  duties  on 
foreign  supplies  imported  into  the 
customs  territory  of  the  United  States. 
Certain  exemptions  from  these  duties 
are  available  to  Government  agencies. 
These  exemptions  are  used  whenever 
the  anticipated  savings  outweigh  the 
administrative  costs  associated  with 
processing  required  documentation. 
When  a  Government  contractor 
purchases  foreign  supplies,  it  must 
notify  the  contracting  officer  to 
determine  whether  the  supplies  should 
be  duty-free.  In  addition,  all  shipping 
documents  and  containers  must  specify 
certain  information  to  assure  the  duty- 
free entry  of  the  supplies. 

The  contracting  officer  analyzes  the 
information  submitted  by  the  contractor 
to  determine  whether  or  not  supplies 
should  enter  the  country  duty-free.  The 
information,  the  contracting  officer's 
determination,  and  the  U.S.  Customs 
forms  are  placed  in  the  contract  file. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
1.330;  responses  per  respondent.  10; 
total  annual  responses.  13,300; 
preparation  hours  per  response.  .5;  and 
total  response  burden  hours.  6.650. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS).  1800  F  Street.  NW,  Room  4035, 
Washington.  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0022.  Customs  and  Duties,  in  all 
correspondence. 


Dated:  August  11,  1998. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  98-22068  Filed  8-17-98:  8:45  am) 

BILLING  CODE  6820-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0036] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Information 
Regarding  Previous  Contracts 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Information  Regarding 
Previous  Contracts.  A  request  for  public 
comments  was  published  at  63  FR 
31450.  June  9.  1998.  No  comments  were 
received. 

DATES:  Comments  may  be  submitted  on 
or  before  September  17,  1998. 

ADDRESSES:  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration.  FAR 
Secretariat  (MVRS),  1800  F  Street,  NW. 
Room  4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Federal  Acquisition 
Policy  Division.  GSA.  (202)  501-1758. 

SUPPLEMENTARY  INFORMATION: 
A.  Purpose 

When  the  same  item  or  class  of  items 
is  being  acquired  by  more  than  one 
agency,  the  exchange  and  coordination 
of  pertinent  information,  particularly 
cost  and  pricing  data,  is  necessary  to 
promote  uniformity  of  treatment  of 
major  issues  and  the  resolution  of 
particularly  difficult  or  controversial 
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issues.  For  this  reason,  the  contracting 
officer,  early  in  a  negotiation  of  a 
contract,  or  in  connection  with  the 
review  of  a  subcontract,  must  request 
the  contractor  to  furnish  information  as 
to  the  contractor's  or  subcontractor's 
previous  Government  contracts  and 
subcontracts  for  the  same  or  similar  end 
items  and  major  subcontractor 
components. 

This  information  is  particularly 
beneficial  during  the  period  of 
acquisition  planning,  presolicitation, 
evaluation,  and  preaward  survey.  The 
information  is  used  to  determine  a 
firm's  responsibility. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  15  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
2,000;  responses  per  respondent,  10; 
total  annual  responses,  20,000; 
preparation  hours  per  response,  .25;  and 
total  response  burden  hours,  5,000. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  0MB  Control  No. 
9000-0036,  Information  Regarding 
Previous  Contracts,  in  all 
correspondence. 

Dated:  August  11,  1998. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
(PR  Doc.  98-22069  Filed  8-17-98;  8:45  am] 

BILLING  CODE  6820-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0037] 

Submission  for  OMB  Review; 
Clearance  Request  Entitled 
Presolicitation  Notice  and  Response, 
Standard  Form  1417 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Presolicitation  Notice  and 
Response,  Standard  Form  1417.  A 
request  for  public  comments  was 
published  at  63  FR  31451,  June  9,  1998. 
No  comments  were  received. 
DATES:  Comments  may  be  submitted  on 
or  before  September  17, 1998. 
ADDRESSES:  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to;  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  1800  F  Street,  NW, 
Room  4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-1758. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Presolicitation  notices  are  used  by  the 
Government  for  several  reasons,  one  of 
which  is  to  aid  prospective  contractors 
in  submitting  proposals  without  undue 
expenditure  of  effort,  time,  and  money. 
The  Government  also  uses  the 
presolicitation  notices  to  control 
printing  and  mailing  costs.  The 
presolicitation  notice  response  is  used 
to  determine  the  number  of  solicitation 
documents  needed  and  to  assure  that 
interested  offerors  receive  the 
solicitation  documents.  The  responses 
are  placed  in  the  contract  file  and 
referred  to  when  solicitation  documents 
are  ready  for  mailing.  After  mailing,  the 
responses  remain  in  the  contract  file 
and  become  a  matter  of  record. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  20  minutes  per  completion, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
5,310;  responses  per  respondent,  8;  total 
annual  responses,  42,480;  preparation 
hours  per  response,  .167;  and  total 
response  burden  hours,  7,094. 


Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS), 1800  F  Street,  NW  Room  4035, 
Washington.  DC  20405.  telephone  (202) 
501^755.  Please  cite  OMB  Control  No. 
9000-0037.  Presolicitation  Notice  and 
Response.  Standard  Form  1417,  in  all 
correspondence. 

Dated:  August  11.  1998. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policv  Division 
|FR  Doc   98-22070  Filed  8-17-98.  845  am] 

BILUNG  CODE  682&-34-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0045] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Bid 
Guarantees,  Performance  and  Payment 
Bonds,  and  Alternative  Payment 
Protections 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Bid  Guarantees, 
Performance  and  Payment  Bonds,  and 
Alternative  Payment  Protections.  A 
request  for  public  comments  was 
published  at  63  FR  31964,  June  1 1 , 
1998.  No  comments  were  received. 

DATES:  Comments  may  be  submitted  on 
or  before  September  17,  1998. 

ADDRESSES:  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington.  DC 
20503,  and  a  copy  to  the  Genera! 
Services  Administration,  FAR 
Secretariat  (MVRS),  1800  F  Street.  NW, 
Room  4035,  Washington,  DC  20405. 
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FOR  FURTHER  INFORMATION  CONTACT:  Jack 
O'Neill.  Federal  Acquisition  Policy 
Division.  GSA  (202)  501-3856. 

SUPPLEMENTARY  INFORMATION: 


A.  Purpose 

These  regulations  implement  the 
statutory  requirements  of  the  Miller  Act 
(40  U.S.C.  270a-270e).  which  requires 
performance  and  payment  bonds  for  anv 
construction  contract  exceeding 
SlOO.OOO.  unless  it  is  impracticable  to 
require  bonds  for  work  performed  in  a 
foreign  country,  or  it  is  otherwise 
authorized  by  law.  In  addition,  the 
regulations  implement  the  note  to  40 
U.S.C.  270a,  entitled  "Alternatives  to 
Payment  Bonds  Provided  by  the  Federal 
Acquisition  Regulation,"  which  requires 
alternative  payment  protection  for 
construction  contracts  that  e.xceed 
525,000  but  do  not  exceed  SlOO.OOO. 
Although  not  required  by  statute,  under 
certain  circumstances  the  FAR  permits 
the  Government  to  require  bonds  on 
other  than  construction  contracts. 

This  information  collection  extension 
also  incorporates  the  information 
collection  requirements  currently 
approved  under  9000-0119. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .42  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
11,304;  responses  per  respondent,  5; 
total  annual  responses,  56,520; 
preparation  hours  per  response,  .42;  and 
total  response  burden  hours.  23,738. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
.Administration,  FAR  Secretariat 
(MVRS),  1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0045,  Bid,  Performance,  and 
Payment  Bonds,  in  all  correspondence. 

Dated:  August  11.  1998. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 
[PR  Doc.  98-22071  Filed  8-17-98:  8:45  am) 

BILLING  CODE  5820-04-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0001] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Standard 
Form  28,  Affidavit  of  Individual  Surety 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Standard  Form  28,  Affidavit 
of  Individual  Surety.  A  request  for 
public  comments  was  published  at  63 
FR  29976,  June  2,  1998.  No  comments 
were  received. 

DATES:  Comments  may  be  submitted  on 
or  before  September  17,  1998. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street,  NW. 
Room  4035,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0001, 
Standard  Form  28.  Affidavit  of 
Individual  Surety,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
O'Neill,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3856. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Affidavit  of  Individual  Surety 
(Standard  Form  (SF)  28)  is  used  by  all 
executive  agencies,  including  the' 
Department  of  Defense,  to  obtain 
information  from  individuals  wishing  to 
serve  as  sureties  to  Government  bonds. 
In  order  to  qualify  as  a  surety  on  a 
Government  bond,  the  individual  must 
show  a  net  worth  not  less  than  the  penal 
amount  of  the  bond  on  the  SF  28.  It  is 
an  elective  decision  on  the  part  of  the 
maker  to  use  individual  sureties  instead 
of  other  available  sources  of  surety  or 
sureties  for  Government  bonds.  \Ve  are 


not  awcu-e  if  other  formats  exist  for  the 
collection  of  this  information. 

The  information  on  SF  28  is  used  to 
assist  the  contracting  officer  in 
determining  the  acceptability  of 
individuals  proposed  as  sureties. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .4  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  The 
annual  reporting  burden  is  estimated  as 
follows:  Respondents,  500;  responses 
per  respondent,  1.43;  total  annual 
responses,  715;  preparation  hours  per 
response,  .4;  and  total  response  burden 
hours,  286. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copv  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  1800  F  Street,  NW,  Room  4035. 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0001,  Standard  Form  28.  Affidavit 
of  Individual  Surety,  in  all 
correspondence. 

Dated:  August  11,  1998. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 
|FR  Doc.  98-22072  Filed  8-17-98;  8:45  am] 
BILLING  CODE  6820-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0025] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Buy 
American  Act-Trade  Agreements  Act- 
Balance  of  Payments  Program 
Certificate 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
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information  collection  requirement 
concerning  Buy  American  Act-Trade 
Agreements  Act-Balance  of  Payments 
Program  Certificate.  A  request  for  public 
comments  was  published  at  63  FR 
29977,  June  2,  1998.  No  comments  were 
received. 

DATES:  Comments  may  be  submitted  on 
or  before  September  17.  1998. 
ADDRESSES:  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to;  FAR  Desk  Officer,  OMB. 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  1800  F  Street.  N\V. 
Room  4035.  Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Linfield.  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-1757. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Under  the  Trade  Agreements  Act  of 
1979,  unless  specifically  exempted  by 
statute  or  regulation,  agencies  are 
required  to  evaluate  offers  over  a  certain 
dollar  limitation  not  to  supply  an 
eligible  product  without  regard  to  the 
restrictions  of  the  Buy  American  or  the 
Balance  of  Payments  program.  Offerors 
identify  excluded  end  products  on  this 
certificate. 

The  contracting  officer  uses  the 
information  to  identify  the  offered  items 
which  are  domestic  end  products.  Items 
having  components  of  unknown  origin 
are  considered  to  have  been  mined, 
produced,  or  manufactured  outside  the 
United  States  or  a  designated  countrv  of 
the  Act. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents. 
1,140;  responses  per  respondent.  10: 
total  annual  responses,  IIJOO; 
preparation  hours  per  response,  .167; 
and  total  response  burden  hours,  1.904. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  1800  F  Street,  NW.  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0025,  Buy  American  Act-Trade 
Agreements  Act-Balance  of  Payments 
Program  Certificate,  in  all 
correspondence. 


Dated:  .August  U.  1998. 
Edward  C.  Loeb, 

Director.  Federal  Acquisitioii  Pnlicv  Divi^iorh 
|FR  D()(  .  98-22073  Filed  8-17-98:  8:45  ami 
BILLING  CODE  6820-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0027] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Value 
Engineering  Requirements 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Value  Engineering 
Requirements.  A  request  for  public 
comments  was  published  at  63  FR 
31449.  June  9,  1998.  No  comments  were 
received. 

DATES:  Comments  may  be  submitted  on 
or  before  September  17,  1998. 
ADDRESSES:  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to:  FAR  Desk  Officer.  OMB. 
Room  10102.  NEOB,  Wa.shington.  DC 
20503.  and  a  copy  to  the  General 
Services  Administration.  FAR 
Secretariat  (MVRS).  1800  F  Street.  NW. 
Room  4035.  Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Federal  Acquisition  Policv 
Division.  GSA.  (202)  501-3755. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Value  engineering  is  the  technique  bv 
which  contractors:  (1)  Voluntarilv 
suggest  methods  for  performing  more 
economically  and  share  in  any  resulting 
savings:  or  (2)  are  required  to  establish 
a  program  to  identify  and  submit  to  the 
Government  methods  for  performing 
more  economically.  These 
recommendations  are  submitted  to  the 
Government  as  value  engineering 
change  proposals  (VECP's)  and  they 


must  include  specific  information.  This 
information  is  needed  to  enable  the 
Government  to  evaluate  the  VECP  and. 
if  acc-epled.  to  arrange  for  an  equitable 
sharing  plan. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
a\'erage  30  hours  per  response. 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents.  400; 
responses  per  respondent.  4.  total 
annual  responses.  7. 60f/;  preparation 
hours  per  response.  30:  and  total 
response  burden  hours.  48.000 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS).  1800  F  Street.  NW,  Room  4035. 
Washington.  DC  20405.  telephone  (202) 
501-4755.  Please  cite  O.MB  Control  No. 
9000-0027.  Value  Engineering 
Requirements,  in  all  correspondence. 

Dated:  August  11.  1998. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policv  Division. 
|FR  Doc.  98-22074  Filed  8-17-98:  8:45  am] 

BILLING  CODE  6820-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0029] 

Submission  for  OMB  Review; 
Comment  Request  for  Extraordinary 
Contractual  Action  Requests 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  .-administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (O.MB)  a 
request  to  review  and  appro\e  an 
extension  of  a  currently  approved 
information  collection  requirement 
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concerning  Extraordinary  Contractual 
Action  Requests.  A  request  for  public 
comments  was  published  at  63  P'R 
31450,  June  9.  1998.  No  comments  were 
received. 

DATES:  Comments  may  be  submitted  on 
or  before  September  17,  1998. 

ADDRESSES:  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to:  FAR  Desk  Officer,  OMB, 
Room  10102.  NEOB,  Washington.  DC 
20503.  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  1800  F  Street,  NW, 
Room  4035,  Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

This  request  covers  the  collection  of 
information  as  a  first  step  under  Public 
Law  85-804,  as  amended  by  PubHc  Law 
93-155  and  Executive  Order  10789 
dated  November  14,  1958,  that  allows 
contracts  to  be  entered  into,  amended, 
or  modified  in  order  to  facilitate 
national  defense.  In  order  for  a  firm  to 
be  granted  relief  under  the  Act,  specific 
evidence  must  be  submitted  which 
supports  the  firm's  assertion  that  relief 
is  appropriate  and  that  the  matter 
cannot  be  disposed  of  under  the  terms 
of  the  contract. 

The  information  is  used  by  the 
Government  to  determine  if  relief  can  be 
granted  under  the  Act  and  to  determine 
the  appropriate  type  and  amount  of 
relief. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  16  hours  per  completion, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  annual  reportiitg  burden  is 
estimated  as  follows:  Respondents,  100: 
responses  per  respondent,  1;  total 
annual  responses,  200;  preparation 
hours  per  response,  16;  and  total 
response  burden  hours,  1,600. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(N/fVRS).  1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0029,  Extraordinary  Contractual 
Action  Requests,  in  all  correspondence. 


Dated:  August  11,1998. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 
[FR  Doc.  98-22075  Filed  8-17-98;  8:45  ami 

BILLING  CODE  6820-34-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0078] 

Submission  of  OMB  Review;  Comment 
Request  Entitled  Make-or-Buy  Program 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Make-or-Buy  Program.  A 
request  for  public  comments  was 
published  at  63  FR  31451,  June  9,  1998. 
No  comments  were  received. 
DATES:  Comments  may  be  submitted 
September  17,  1998. 
ADDRESSES:  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to:  FAR  Desk  Officer,  OMB, 
Room  10102.  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  1800  F  Street.  NW, 
Room  4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Olson,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3221. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Price,  performance,  and/or 
implementation  of  socio-economic 
policies  may  be  affected  by  make-or-buy 
decisions  under  certain  Government 
prime  contracts.  Accordingly.  Section 
15.407-2.  Make-or-Buv  Programs,  of  the 
FAR— 

(i)  Sets  forth  circumstances  under 
which  a  Government  contractor  must 
submit  for  approval  by  the  contracting 
officer  a  make-or-buy  program,  i.e..  a 


written  plan  identifying  major  items  to 
be  produced  or  work  efforts  to  be 
performed  in  the  prime  contractor's 
facilities  and  those  to  be  subcontracted; 

(ii)  Provides  guidance  to  contracting 
officers  concerning  the  review  and 
approval  of  the  make-or-buy  programs; 
and 

(iii)  Prescribes  the  contract  clause  at 
FAR  52.215-9,  Changes  or  Additions  to 
Make-or-Buy  Programs,  which  specifies 
the  circumstances  under  which  the 
contractor  is  required  to  submit  for  the 
contracting  officer's  advance  approval  a 
notification  and  justification  of  any 
proposed  change  in  the  approved  make- 
or-buy  program. 

The  information  is  used  to  assure  the 
lowest  overall  cost  to  the  Government 
for  required  supplies  and  services. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  8  hours  per  termination, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  150: 
responses  per  respondent,  3;  total 
annual  responses,  450:  preparation 
hours  per  response,  8;  and  total 
response  burden  hours,  3.600. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0078,  Make-or-Buy  Program,  in  all 
correspondence. 

Dated:  August  11.  1998.  

Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 
[FR  Doc.  98-22076  Filed  8-17-98;  8:45  am) 
BILLING  CODE  6820-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0020] 

Submission  for  OMB  Review; 
Comment  Request  Entitled 
Qualification  Requirements 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
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and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Qualification  Requirements. 
A  request  for  public  comments  was 
published  at  63  FR  29187,  May  28, 
1998.  No  comments  were  received. 
DATES:  Comments  may  be  submitted  on 
or  before  September  17,  1998. 
ADDRESSES:  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to:  FAR  Desk  Officer.  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat,  1800  F  Street.  NW,  Room 
4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-1758. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

10  U.S.C.  2319  and  41  U.S.C.  253c 
prescribe  policies  and  procedures  which 
are  to  be  followed  by  Federal  agencies 
before  they  may  establish  any 
prequalification  requirement  with 
which  a  prospective  contractor  must 
comply  before  his  offer  will  even  be 
considered  by  the  agency  for  a  contract 
award.  Three  basic  requirements  are 
prescribed. 

First,  the  agency  must  examine  the 
need  for  establishing  the 
prequalification  requirement,  given  its 
adverse  impact  on  free  and  open 
competition.  Having  established  that  a 
need  for  a  prequalification  requirement 
exists,  the  agency  must  prepare  a 
written  justification  which  explains  that 
need. 

Second,  the  agency  must  specify  the 
standards  which  a  prospective 
contractor,  or  its  product  or  service, 
must  satisfy  in  order  to  be  qualified.  The 
agency  is  directed  to  limit  such 
standards  to  those  essential  to  "meet  the 
purposes  necessitating  the 
establishment  of  the  prequalification 
requirement." 

Third,  the  executive  agency  imposing 
the  prequalification  requirement  must 
promptly  provide  a  prospective 
contractor  with  the  opportunity  to 


demonstrate  its  ability  to  meet  the 
standards  the  agency  has  specified  for 
qualification. 

The  contracting  officer  uses  the 
information  to  determine  eligibility  for 
award  when  the  clause  at  52.209-1, 
Qualification  Requirements,  is  included 
in  the  solicitation.  The  offeror  must 
identify  the  offeror,  manufacturer, 
source,  product  or  service,  as 
appropriate,  that  has  been  prequalified 
and  test  number  as  evidence  that  the 
qualification  requirement  has  been  met. 
Alternatively,  an  offeror  not  meeting  the 
qualification  requirement  may  be 
considered  for  award  upon  the 
submission  of  evidence  that  the 
qualification  requirement  has  been 
satisfied. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  ,  1 7  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  annual  reporting  burden  is 
estimated  as  follows;  Respondents. 
2.700;  responses  per  respondent,  W; 
total  annual  responses,  27,000: 
preparation  hours  per  response,  .17;  and 
total  response  burden  hours.  4.590. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Ser\'ices 
Administration.  FAR  Secretariat 
(MVRS).  1800  F  Street,  Room  4035. 
Washington.  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0020.  Qualification  Requirements. 
in  all  correspondence. 

Dated:  August  11.  1998. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policv  Division. 
|FR  Doc.  98-22077  Filed  8-17-98;  8:45  ami 
BILLING  CODE  6820-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0097] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Information 
Reporting  to  the  Internal  Revenue 
Service  (IRS),  (Taxpayer  Identification 
Number) 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 


and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Information  Reporting  to  the 
Internal  Revenue  Service  (IRS) 
(Taxpayer  Identification  Number).  .\ 
request  for  public  comments  was 
published  at  63  FR  31759,  June  10, 
1998.  No  comments  were  received 
DATES:  Comments  may  be  submitted 
September  17.  1998. 
ADDRESSES:  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to:  FAR  Desk  Officer.  O.MB. 
Room  10102.  NEOB.  Washington.  DC 
20503,  and  a  cop\  to  the  General 
Services  Administration.  FAR 
Secretariat  (MVRS),  1800  F  Street.  NW, 
Room  4035.  Washington.  DC  20405 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Nelson,  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-1900. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Subpart  4.9.  Information  Reporting  to 
the  Internal  Revenue  Service  (IRS),  and 
the  provision  at  52.204-3,  Taxpayer 
Identification,  implement  statutory  and 
regulatory  requirements  pertaining  to 
taxpayer  identification  and  reporting. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  6  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
250.000.  responses  per  respondent.  12; 
total  annual  responses.  3.000.000, 
preparation  hours  per  response.  .10;  and 
total  response  burden  hours,  300,000. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Ser\ices 
Administration,  FAR  Se;retariat 
(MVRS),  1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
501-4755  Please  cite  OMB  Control  No. 
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9000-0097.  Information  Reporting  to  the 
Internal  Re\enue  Service  (IRS) 
(Taxpayer  Identification  Number),  in  all 
correspondence. 

Dated:  August  11.  I't98. 
Edward  C.  Loeb. 

Diri'ctor.  FniemI  Acquisition  Policy  Division. 
|FR  Doc.  98-22078  Filed  8-17-98;  8:45  ami 
BILLING  CODE  5820-34-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0024] 

Submission  for  0MB  Review; 
Comment  Request  Entitled  Buy 
American  Certificate 

AGENCIES:  Department  of  Defense  (DOD). 
General  Servicfjs  Administration  (GSAj. 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  apprcjve  an 
extension  of  a  currenth  apjiroved 
information  collection  requirement 
concerning  Buy  American  Certificate.  A 
request  for  public  comments  was 
published  at  63  FR  29978,  June  2.  1998. 
No  comments  were  received. 
DATES:  Comments  may  be  submitted  on 
or  before  September  17.  1998. 
ADDRESSES:  Send  comments  regarding 
this  burden  estimate  or  anv  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to:  FAR  Desk  Officer.  OMB. 
Room  10102,  NEOB,  Washington.  DC 
20.T03,  and  a  copy  to  the  General 
Services  Administration,  F.-XR 
Secretariat  (.MVRS).  1800  F  Street.  NVV, 
Room  4035.  Washington,  DC  2n4f)5. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Linfield,  Federal  Acquisition  Policy 
Division.  GSA  (202)  501-47,'.5. 
SUPPLEMENTARY  INFORMATION: 

A,  Purpose 

The  Buy  American  .Act  requires  that 
only  domestic  end  products  be  acquired 
for  public  use  unless  specifically 
authorized  by  statute  or  regulation, 
provided  that  the  cost  of  the  domestic 
products  is  reasonable. 


The  Buy  American  Certificate 
provides  the  contracting  office  with  the 
information  necessary  to  identify  which 
products  offered  are  domestic  end 
products  and  which  are  of  foreign 
origin.  Components  of  unknown  origin 
are  considered  to  have  been  supplied 
from  outside  the  United  States. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
2.663:  responses  per  respondent,  20; 
total  annual  responses,  53.260; 
preparation  hours  per  response,  .167; 
and  total  response  burden  hours,  8.894. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS),  1800  F  Street,  NW,  Room  4035, 
Washington.  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0024,  Buy  American  Certificate,  in 
all  correspondence 

Dated:  August  11.  lOi-lB. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  I'olicv Division. 
IFR  Doc.  98-22079  Filed  8-17-08;  8:45  am] 
BILLING  CODE  6820-34-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Record  of  Decision  for  the  Final 
Supplemental  Environmental  Impact 
Statement  (FSEIS)  for  Final  Site  " 
Selection  and  Authorization  for 
Implementation  of  the  Proposed  G.  V. 
(Sonny)  Montgomery  Range,  Camp 
Shelby  Training  Site,  Camp  Shelby, 
Mississippi 

AGENCIES:  National  Guard  Bureau, 
Department  of  the  Armv,  DoD;  Forest 
Service,  Department  of  Agriculture. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Record  of  Decision  (ROD) 
was  signed  on  July  29,  1998.  The 
decision  made  in  the  ROD  was  to 
implement  the  proposed  action  and  a 
series  of  mitigation  measures  to 
minimize  the  environmental  impacts  of 
this  action.  The  proposed  action 
consists  of  three  components:  (1)  Range 
operation  and  control  area;  (2)  the 


downrange  area:  and  (3)  the  vehicle 
holding  and  maintenance  area. 

ADDRESSES:  For  a  copy  of  the  ROD,  write 
to  Colonel  Tim  Powell,  Public  Affairs 
Office,  Mississippi  Army  National 
Guard,  PO  Box  5027,  Jackson. 
Mississippi  39296-5027. 

FOR  FURTHER  INFORMATION  CONTACT: 

Colonel  Tim  Powell  at  (601)  973-6271, 
facsimile  extension  6176. 

SUPPLEMENTARY  INFORMATION:  The  range 
operation  and  control  area  is  the  center 
of  responsibility  for  overall  control  and 
coordination  of  movement  and  training 
exercises  within  the  complex  and  is  also 
the  administrative  center  for  the  range 
complex.  Range  support  facilities  in  this 
area  may  include  the  control  tower, 
general  instruction  buildings,  personnel 
and  storage  buildings,  target 
maintenance  building,  latrines,  covered 
mess,  covered  bleachers,  and  lysterbag 
holder.  Also,  an  ammunition  loading/ 
unloading  dock  for  armor  munitions 
and  an  ammunition  breakdown  shelter 
for  infantry  (Huntsville  Multiple 
Purpose  Range  Complex-Heavy  Design 
Information  Guide). 

The  range  area  consists  of  three  4,500- 
meter  by  300-meter  lanes,  each 
separated  by  a  50-meter  buffer  zone  and 
a  1-  to  2-acre  vehicle  holding  and 
maintenance  area  that  contains  a  100- 
square-meter  hardstand. 

The  proposed  G.V.  (Sonny) 
Montgomery  Range  supports  collective 
training  at  the  platoon  and  lower  levels. 
Units  using  the  proposed  range  complex 
will  include  tanks,  infantry/cavalrv 
fighting  vehicles  and  attack  helicopters. 
This  advanced  training  develops 
collective  skills  at  the  small  unit  level. 
It  requires  sections  and  platoons  to 
employ  moving  and  stationary  target 
published. 

Copies  of  the  ROD  will  be  mailed  to 
individuals  who  participated  in  the 
public  scoping  process.  Copies  will  also 
be  sent  to  Federal,  state,  regional,  and 
local  agencies,  interested  organizations 
and  agencies;  and  public  libraries. 
Individuals  not  currently  on  the  mailing 
list  may  obtain  a  copy  by  request. 

Dated:  .August  12.  1998. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Annv 
(Environment.  Safety  and  Occupational 
Health).  OASAII.L&E). 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Availability  of  the  Draft 
Programmatic  Environmental  Impact 
Statement  for  the  Mission  and  Master 
Plan,  Fort  Bliss,  Texas  and  New 
Mexico 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  Availability. 

SUMMARY:  This  amiounces  the 
availability  of  the  Draft  Programmatic 
Environmental  Impact  Statement 
(DPEIS).  The  DPEIS  assesses  the 
potential  environmental  impacts  of  the 
approval  of  revisions  to  components  of 
the  Fort  Bliss  Real  Property  Master  Plan 
and  adoption  of  the  Integrated  Natural 
Resources  Management  Plan,  Integrated 
Cultural  Resources  Management  Plan, 
and  the  Training  Area  Development 
Concept,  as  well  as  modifies  the  general 
land  use  plan  to  increase  the  availability 
of  controlled  access  field  training  sites 
in  the  Fort  Bliss  Training  Complex. 
DATES:  The  public  comment  period  for 
the  DPEIS  u^ill  end  45  days  after 
publication  of  the  Notice  of  Availability 
in  the  Federal  Register  by  the  U.S. 
Environmental  Protection  Agency. 
ADDRESSES:  To  obtain  a  copv  of  the 
DPEIS.  contact  Vicki  Hamilton,  U.S. 
Army  Air  Defense  Artillery  Center  and 
Fort  Bliss,  Directorate  of  the 
Environment,  ATTN:  AZC-DOE-C 
(PEIS),  Building  624  North,  Pleasanton 
Road,  Fort  Bliss,  TX  79916-6812. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Hamilton  at  (915)  568-2774,  or  e- 
mail  PEIS@emhlO.bliss.army.mil. 

SUPPLEMENTARY  INFORMATION:  The 

alternatives  to  no  action  (continuation 
of  current  mission,  land  use  and 
management)  considered  in  this  DPEIS 
are: 

a.  Alternative  1:  Incorporates  the 
current  missions  assigned  to  Fort  Bliss 
as  described  in  the  no  action  alternative. 
Alternative  1  is  to  adopt  recent  updates 
to  components  of  the  Fort  Bliss  Real 
Property  Master  Plan  (the  Long-range 
Component,  Short-range  Component, 
and  informal  modifications  to  the 
Mobilization  Component).  In  addition, 
the  Integrated  Natural  Resources 
Management  Plan,  the  Integrated 
Cultural  Resource  Management  Plan 
and  the  supplement  to  the  Long-range 
component  with  a  definitive  land  use 
plan  for  the  Fort  Bliss  Training  Complex 
presented  in  Chapter  3.0  (Current 
Conditions)  of  the  Training  Area 
Development  Concept  would  be 
adopted.  Adoption  of  these  plans  would 
authorize  the  steps  leading  to  program 


and  appropriate  project  implementation 
as  described  in  the  DPEIS. 

b.  Alternative  2:  Adopts  the  general 
land  use  plan  for  increasing  the 
availability  of  controlled  access  field 
training  sites  on  the  Fort  Bliss  Training 
Complex  in  addition  to  actions  in 
Alternative  1.  If  adopted 
programmatically,  evaluation  of 
proposed  specific  sites  will  be 
accomplished  in  a  separate  National 
Environmental  Pohcy  Act  (NEPA) 
document(s)  that  mav  be  tiered  off  of  the 
Final  PEIS  that  follows  this  DPEIS. 

c.  Alternative  3:  Adopts  the  general 
land  use  plan  for  conceptual  uses  of  the 
Fort  Bliss  Training  Complex  presented 
in  Chapter  4.0  (Future  Development 
Concept)  of  the  Training  Area 
Development  Concept  in  addition  to 
actions  in  Alternatives  1  and  2.  If 
approved  programmatically,  evaluation 
of  specific  projects  proposed  in  the 
future  will  be  accomplished  under  the 
NEPA.  The  document  includes  analvses 
of  the  environmental  consequences  each 
alternative  may  have  on  land  use. 
infrastructure,  airspace,  earth  resources, 
air  quality,  water  resources,  biological 
resources,  cultural  resources,  noise, 
safety,  hazardous  materials  and  items  of 
special  concern,  socioeconomics,  and 
environmental  justice.  The  findings 
indicate  that  potential  environmental 
impacts  from  each  alternative  may 
include  changes  to  land  use,  increased 
soil  erosion,  slight  impacts  to  biological 
and  cultural  resources,  and  cumulative 
impacts  to  water  resources.  Improved 
management  practices  are  anticipated 
under  Alternatives  1.  2  and  3.  The  level 
of  land  use  may  increase  under 
Alternatives  2  and  3. 

A  public  meeting  for  the  purpose  of 
receiving  comments  on  this  DPEIS  will 
be  in  El  Paso,  Texas;  and  Las  Cruces  and 
Alamogordo,  New  Mexico.  Additional 
detail  will  follow  in  the  media,  or 
contact  the  Fort  Bliss  Public  Affairs 
Office  at  (915)  568-4505.  Public 
comments  received  on  the  DPEIS  will  be 
addressed  in  the  Final  PEIS  and 
considered  by  the  Army  in  its  Record  of 
Decision. 

The  revised  Long-range  Component  of 
the  Fort  Bliss  Real  Property  master  Plan, 
the  Integrated  Natural  Resources 
Management  Plan,  the  Integrated 
Cultural  Resource  Management  Plan, 
and  the  Training  Area  Development 
Concept  are  available  for  review  in  the 
following  libraries:  (1)  El  Paso  Public 
Library  main  Librarv,  501  North  Oregon 
Street,' El  Paso,  TX  79901,  (2)  Irving 
Schwartz  Branch,  El  Paso  Public 
Librarv,  1865  Dean  Martin  Drive.  El 
Paso,  TX  79936:  (3)  VVestside  Branch.  El 
Paso  Public  Librarv,  125  Belvidere 
Street,  El  Paso.  TX'79912:  (4)  Librarv. 


Dell  City,  TX  79837;  (5)  University  of 
Texas  at  El  Paso.  Library-,  500  West 
University  Avenue,  El  Paso,  TX  79968: 

(6)  Branigan  Memorial  Librarv.  200  E 
Picacho  Avenue.  Las  Cruces,  NM  88001; 

(7)  Library,  920  Oregon.  Alamogordo, 
NM  88310;  (8)  New  Mexico  State 
University  Branson  Librarv.  Frenger  at 
Williams,  Las  Cruces,  NM  88003;  (9) 
New  Mexico  State  University,  Roswell. 
Libran,-.  52  University  Boulevard. 
Roswell.  NM  88202-6000;  (10)  Library, 
20  Curlew  Place.  Cloudcraft.  NM 
88317-9998. 


Dated   .A.ugust  12.  1998. 
Raymond  I.  Fatz, 

Deputy  Assistant  Secrttan-  of  the  Armv 
(Environment.  Safety  and  Occupational 
Health}.  OASAH.Le-E! 

|FR  Doc   98-22107  Filed  8-17-98:  8:45  am) 
BILLING  CODE  3710-08-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Draft  Environmental  Impact  Statement 
for  Changes  to  Utilization  of  Yuma 
Proving  Ground,  Arizona 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  Availability. 

SUMMARY:  This  notice  of  availability 
announces  the  public  release  of  the 
Draft  Environmental  impact  Statement 
(EIS)  for  Yuma  Proving  Ground  (YPG). 
The  Draft  EIS  is  programmatic  in  nature 
and  discloses  impacts  associated  with 
direct,  indirect,  and  cumulative  effects 
of  the  proposed  action  under  a  range  of 
alternatives.  New  missions  and 
programs  require  land  use  changes  and 
construction  of  new  facilities  and 
military  ranges.  Examples  of  changes  to 
YPG's  mission  that  may  result  in  this 
action  include:  combat  systems  testing, 
troop  training,  and  private  sector  use  of 
facilities.  Activities  to  support  this 
action  include  modernization  of 
outdated  facilities.  impro\enients  to 
infrastructure,  installation  of  utilities, 
and  land  use  changes.  .•\n 
environmental  assessment  prepared  to 
evaluate  the  effect  of  the  Installation 
Master  Plan  determined  that  significant 
effects  were  likely  to  result  from  these 
changes. 

DATES:  Written  public  comments 
received  within  45  days  of  the  date  of 
publication  of  the  Environmental 
Protection  Agenc  y's  Notire  of 
Availability  in  the  Federtl  Register. 

ADDRESSES:  To  receive  a  copy  of  this 
Draft  EIS.  or  to  submit  comments, 
contact:  Directorate  of  Environmental 
Sciences,  STEYP-ES-C  (ATTN:  Mr. 
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Junior  D.  Kerns).  Yuma  Proving  Ground. 
AZ  85365. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Junior  D.  Kerns  at  (520)  328-2148. 
SUPPLEMENTARY  INFORMATION:  Resources 
discussed  in  the  draft  are  climate,  air, 
water,  geology  and  soils,  biology, 
cultural  resources,  socioeconomics,  land 
use,  noise,  hazardous  materials/waste 
management,  radiation,  health  and 
safety,  aesthetic  values,  utilities,  and 
transportation.  Situated  in  southwestern 
Arizona,  the  installation  is  a  desert 
evaluation  and  test  center  with  premier 
facilities  for  testing  militarv  materiel. 

The  proposed  action  is  the  conversion 
of  YPG  from  a  traditional  Army  test 
installation  to  a  diversified, 
multipurpose  test  range.  The 
multipurpose  test  installation  will 
integrate  training,  privatization,  and 
other  mission-compatible  uses  with 
research,  development,  test,  and 
evaluation  activities  indicated  in  the 
Installation  Master  Plan  and  other 
applicable  planning  documents.  This 
proposed  action  supports  the  defense 
mission  of  the  United  States  to  maintain 
a  prepared  and  technologically 
advanced  military. 

Five  alternatives  are  considered:  (1) 
Maintain  baseline  activity  levels  (no 
action),  (2)  decreased  military  mission. 
(3)  increased  military  mission.  (4) 
modified  nonmilitary  mission,  and  (5) 
diversified  mission.  Impacts  of  each 
alternative  are  disclosed  in  accordance 
with  the  National  Environmental  Policy 
Act.  The  Army  will  develop  a  preferred 
alternative  after  consideration  of 
impacts  described  in  the  Draft  EIS  and 
public  comment. 

Comments  may  also  be  submitted  via 
phone  at  (800)  330-1348. 

Dated:  August  \3.  1998. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretarv  of  the  Army 
lEnvironment.  Safety  and  Occupational 
Healtbl  OASA(l.L&-El 
IFR  Doc.  98-22187  Filed  8-17-98:  8:45  ami 

BILLING  CODE  371CM>8-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-71 2-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

August  12.  1998. 

Take  notice  that  on  August  6,  1998. 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  Houston' 
Texas  77002,  filed  in  Docket  No.  CP98- 


712-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  (18  CFR 
157.205,  157.212)  under  the  Natural  Gas 
Act  (NGA)  for  authorization  to  modify 
an  existing  gas  measurement  station  for 
use  as  a  delivery  point  in  Jefferson 
County,  Texas,  under  FTG's  blanket 
certification  issued  in  Docket  No.  CP82- 
553-000,  pursuant  to  Section  7  of  the 
NGA,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

FGT  states  that  the  measurement 
station  was  authorized  by  the 
Commission  under  budget-type 
certification  authorization  in  Docket  No. 
CP79-302  and  placed  in  service  as  a 
receipt  point  in  1981.  FGT  now 
proposes  to  modify  the  facilities  so  that 
they  can  be  used  for  deliveries  to 
Midcon  Texas  Pipeline  Operator,  Inc. 
(Midcon).  FGT  asserts  that  no  customers 
are  presently  receiving  gas  at  this 
measurement  station  and  FGT  does  not 
anticipate  any  future  use  of  the  facilities 
to  receive  gas  into  its  system. 

It  is  stated  that  the  facilities  will  be 
used  to  deliver  up  to  100,000  MMBtu 
equivalent  of  natural  gas  on  a  peak  day 
and  36,500,000  MMBtu  equivalent  on 
an  annual  basis  to  Midcon.  It  is 
explained  that  the  end-use  of  the  gas 
would  be  commercial,  industrial  and 
residential.  It  is  stated  that  FGT's  FERC 
Gas  Tariff  does  not  prohibit  additional 
delivery  points.  It  is  explained  that  the 
volume  of  gas  delivered  to  Midcon  will 
be  within  existing  authorized  levels  of 
service  and  that  the  proposal  will  not 
have  any  adverse  impact  on  FGT's  peak 
day  and  annual  deliveries.  It  is  asserted 
that  FGT  has  sufficient  capacity  to 
continue  all  services  without  detriment 
or  disadvantage  to  FGT's  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  98-22114  Filed  8-17-98;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-374-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

August  12.  1998. 

Take  notice  that  on  August  7,  1998, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Volume  No.  1,  the 
following  tariff  sheets,  to  become 
.effective  September  7,  1998. 

Fifth  Revised  Volume  No.  1 

Thirteenth  Revised  Sheet  No.  29 
Fifth  Revised  Sheet  No.  1908 
Second  Revised  Sheet  No.  102 
Second  Revised  Sheet  No.  2001 
First  Revised  Sheet  No.  201 
First  Revised  Sheet  No.  2005 
Fourth  Revised  Sheet  No.  202 
Second  Revised  Sheet  No.  2801 
Second  Revised  Sheet  No.  300 
Third  Revised  Sheet  No.  3602 
Second  Revised  Sheet  No.  302 
Fourth  Revised  Sheet  No.  3610 
First  Revised  Sheet  No.  303 
Fourth  Revised  Sheet  No.  4100 
Third  Revised  Sheet  No.  304 
Fourth  Revised  Sheet  No.  4101 
First  Revised  Sheet  No.  718 
Fifth  Revised  Sheet  No.  4200 
Fifth  Revised  Sheet  No.  802 
Fifth  Revised  Sheet  No.  4201 
Sixth  Revised  Sheet  No.  805 
Fourth  Revised  Sheet  No.  4300 
Sixth  Revised  Sheet  No.  806 
Second  Revised  Sheet  No.  4301 
Seventh  Revised  Sheet  No.  807 
Third  Revised  Sheet  No.  4401 
Fourth  Revised  Sheet  No.  1408 
Third  Revised  Sheet  No.  4501 
Sixth  Revised  Sheet  No.  1409 
Third  Revised  Sheet  No.  4700 
Tenth  Revised  Sheet  No.  1412 
Second  Revised  Sheet  No.  4701 
Fourth  Revised  Sheet  No.  1500 
First  Revised  Sheet  No.  4760 
Sixth  Revised  Sheet  No.  1501 
First  Revised  Sheet  No.  4761 
Third  Revised  Sheet  No.  1806 
Second  Revised  Sheet  No.  4805 
Third  Revised  Sheet  No.  1901 
Third  Revised  Sheet  No.  4901 
Second  Revised  Sheet  No.  4902 

The  above  referenced  sheets  are  being 
filed  to  reflect  minor  clerical  corrections 
to  Koch's  Gas  Tariff. 

In  accordance  with  Section  154.209  of 
the  Commission's  Regulations,  copies  of 
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this  filing  have  been  served  upon  Koch's 
customers,  state  commissions  and  other 
interested  parties.  In  addition,  copies  of 
the  instant  filing  are  available  during 
regular  business  hours  for  public 
inspection  in  Koch's  offices  in  Houston. 
Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  u^ith  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
!FR  Doc.  98-22119  Filed  8-17-98;  8:45  ain| 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-340-001] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

August  12,  1998. 

Take  notice  that  on  August  7,  1998, 
Mississippi  River  Transmission 
Corporation  (MRT),  1111  Louisiana 
Street,  Houston,  Texas  77002-5231, 
filed  a  revision  to  its  initial  filing  of  July 
2,  1998,  in  compliance  with  FERC  Order 
587-G  to  incorporate  by  reference  GISB 
Standards  1.2.  Pursuant  to  the 
•Commission's  letter  order  of  Julv  23, 
1998.  MRT  filed  revised  tariff  sheet. 
Substitute  Fifth  Revised  Tariff  Sheet  No. 
80,  as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1. 

On  July  23,  1998,  the  FERC  issued  an 
order  accepting  MRT's  compliance 
filing  with  the  condition  that  it  file  a 
revised  tariff  sheet  reflecting  the 
incorporation  of  GISB  Standard  4.3.5 
and  the  elimination  of  the  obsolete 
Standard  4.3.4.  effective  August  1,  1998. 

With  the  acceptance  of  MRT's  tariff 
filing  on  July  23,  1998,  and  in 
compliance  with  said  order,  MRT 


placed  its  tariff  shef;t  into  effect  .^.ugust 
1,  1998. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Sectionl  54.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary 

|FR  Doc.  98-22117  Filed  8-17-98;  8:45  am) 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-71 4-000] 

Northern  Natural  Gas  Company;  Notice 
of  Application 

August  12.  1998. 

Take  notice  that  on  August  7.  1998. 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street. 
Omaha,  Nebraska  68124,  filed  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  .^ct  (NGA)  and  the 
Commission's  Regulations  thereunder, 
requesting  authority  for  Northern  to 
abandon,  by  sale  to  Black  Marlin 
Pipeline  Company  (Black  Marlin). 
certain  non-contiguous  pipeline 
facilities,  with  appurtenances,  known  as 
the  High  Island  Block  199  Lateral  (HI 
Block  199  facilities),  and  the  services 
rendered  thereby,  all  located  in  Offshore 
Texas,  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northern  states  that  the  HI  Block  199 
facilities  are  noncontiguous  to  its 
traditional  transmission  pipeline  system 
and  are  no  longer  needed  by  Northern 
as  its  role  in  the  marketplace  has 
changed  from  a  merchant  of  natural  gas 
to  that  of  a  transporter.  Northern  relates 
that  the  HI  Block  199  facilities  are 
located  on  the  Outer  Continental  Shelf 
(OCS)  and  are  subject  to  Sections  5(e) 
and  5(f)  of  the  OCS  Lands  Act  (OCLSA). 
Northern  states  that  it  proposes  to 
transfer  its  HI  Block  199  facilities  to 
Black  Marlin  which  will  integrate  the 
subject  facilities  into  its  interstate 
pipeline  system  and  will  provide  open 


aci;ess  transportation  ser\ice  to  shippers 
requesting  service  on  these  facilities 
pursuant  to  the  terms  and  conditions  of 
its  FERC  Gas  Tariff. 

.•\ny  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  2.  1998.  file  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  .\.E..  Washington.  DC. 
20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  bv  it  m 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
.'\ny  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authorit\'  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  bv  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  belie\es 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  dul\- 
given 

Under  the  procedure  provided  for. 
unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretan 
\¥R  Dot   98-22115  Filed  8-17-98:  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-306-003] 

TCP  Gathering  Company;  Notice  of 
Tariff  Filing 

■August  12.  1998. 

Take  notice  that  on  August  6.  1998, 
TCP  Gathering  Co.  (TCP)  tendered  for 
filing  to  become  a  part  of  TCP's  FERC 
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Gas  Tariff,  Original  Volume  No.  1,  the 
following  revised  tariff  sheet(s)  to  be 
effective  August  1.  1998: 

Substitute  Second  Revised  Sheet  No.  103.^ 

TCP  is  making  this  filing  pursuant  to 
the  Commission's  Letter  Order  dated 
lulv  27.  1998  in  Docket  Nos.  RP98-306- 
000,  001  and  002. 

TCP  states  tliat  copies  of  the  filing 
were  served  upon  all  affected  firm 
customers  of  TCP  and  applicable  state 
agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lin  wood  A.  Watson,  Jr., 
Acting  Secretary: 
IFR  Doc.  98-22116  Filed  8-17-98;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-344-002] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  12.  1998. 

Take  notice  on  August  7,  1998, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  Substitute  Fifth  Revised  Sheet  No. 
349  to  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1.  The  proposed 
effective  date  of  such  tariff  sheet  is 
August  1,  1998. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  comply  with  the 
Commission's  order  issued  July  24.  1998 
in  the  referenced  docket.  The  July  24, 
1998  order  addressed  Transco's 
submission  of  tariff  sheets  to 
incorporate  Version  1.2  of  the  Gas 
Industry  Standards  Board  (GISB) 
standards  into  its  tariff  and  required 
Transco  to  file  revised  tariff  sheets  to 
rectify  certain  exceptions  enumerated  in 
the  July  24,  1998  order. 

Transco  is  serving  copies  of  the 
instant  filing  to  customers,  State 


Commissions  and  other  interested 
parties.  In  accordance  with  the 
provisions  of  Section  154.2(d)  of  the 
Commission's  Regulations,  copies  of 
this  filing  are  available  for  public 
inspection,  during  regular  business 
hours,  in  a  convenient  form  and  place 
at  Transco's  main  offices  at  2800  Post 
Oak  Boulevard  in  Houston,  Texas. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
mspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  98-22118  Filed  8-17-98;  8:45  ami 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Loveland  Area  Projects — Notice  of 
Proposed  Extension  of  the  Firm 
Electric  Service  Rate  Order  No.  WAPA- 
82 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  Proposed  Extension  of 
Firm  Electric  Service  Rate. 

SUMMARY:  This  action  is  a  proposal  to 
extend  the  existing  Loveland  Area 
Projects  (LAP)  firm  electric  service  rate. 
Rate  Order  No.  WAPA-51,  through 
Ianuar>'  31,  2001.  The  existing  firm 
electric  service  rate  will  expire  January 
31,  1999.  This  notice  of  proposed 
extension  of  a  rate  is  issued  pursuant  to 
10  CFR  Part  903.23(a)(1).  In  accordance 
with  10  CFR  Part  903.23(a)(2)  Western 
will  not  have  a  consultation  and 
comment  period. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Daniel  T.  Payton,  Rates  Manager,  Rocky 
Mountain  Customer  Service  Region, 
Western  Area  Power  Administration, 
P.O.  Box  3700,  Loveland,  CO  80539- 
3003.  (970)  490-7442,  or  e-mail 
(dpayton@wapa.gov). 
SUPPLEMENTARY  INFORMATION:  By 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108,  published  November  10, 
1993  (58  FR  59716),  the  Secretary  of 


Energy  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  the 
Western  Area  Power  Administration 
(Western);  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Deputy 
Secretary;  and  (3)  the  authoritv  to 
confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  the  Federal 
Energy  Regulatory  Commission  (FERC). 

Pursuant  to  Delegation  Order  No. 
0204-108  and  existing  Department  of 
Energy  procedures  for  public 
participation  in  firm  electric  service  rate 
adjustments  at  10  CFR  Part  903. 
Western's  LAP  firm  electric  service  rate 
was  submitted  to  FERC  for  confirmation 
and  approval  on  January  10,  1994.  On 
July  14,  1994,  in  Docket  No.  EF94- 
5181-000  at  68  FERC  T|  62,040,  FERC 
issued  an  order  confirming,  approving, 
and  placing  into  effect  on  a  final  basis 
the  firm  electric  service  rate  for  the  LAP. 
The  LAP  consists  of  the  Fryingpan- 
Arkansas  Project  and  the  Pick-Sloan 
Missouri  Basin  Program,  Western 
Division.  The  rate.  Rate  Order  No. 
WAPA-51,  was  approved  for  a  5-year 
period  beginning  February  1.  1994,  and 
ending  January  31,  1999. 

On  January  31,  1999,  the  LAP  firm 
electric  service  rate  will  expire.  This 
makes  it  necessary  to  extend  the  current 
rate  pursuant  to  10  CFR  Part  903.  Upon 
its  approval.  Rate  Order  No.  WAPA-51 
will  be  extended  under  Rate  Order  No. 
WAPA-82. 

Western  proposes  to  extend  the 
existing  rate  of  $2.85/kilowattmonth  for 
capacity  and  the  rate  of  10.85  mills/ 
killowatthour  for  energy  which  are 
sufficient  to  recover  project  expenses 
(including  interest)  and  capital 
requirements  through  January  31,  2001. 
Increased  revenue  from  good  hydrologic 
conditions  and  lower  operation  and 
maintenance  expenses  over  the  cost 
evaluation  period  have  made  this 
possible.  For  the  Pick-Sloan  Missouri 
Basin  Program,  the  ratesetting  study 
projected  the  deficit  to  peak  at  $178 
million  in  Fiscal  Year  (FY)  1994  and  to 
be  repaid  in  FY  2002.  The  deficit 
actually  peaked  at  $171  million  in  FY 
1993  and  was  totally  repaid  in  FY  1997. 
The  Fryingpan-Arkansas  Project 
recorded  its  first  principal  payment  of 
$2.8  million  on  the  investment  in  FY 
1996.  In  FY  1997,  the  principal  payment 
for  this  project  was  $2.9  million.  No 
principal  payments  were  projected 
during  this  time  period  in  Docket  No. 
EF94-5181-000.  The  total  revenue 
requirement  of  $44.3  million  is 
sufficient  to  cover  the  expenses  and 
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capital  requirements  through  January 
31,  2001. 

All  documents  made  or  kept  by 
Western  for  developing  the  proposed 
extension  of  the  firm  electric  service 
rate  will  be  made  available  for 
inspection  and  copying  at  the  Rocky 
Mountain  Customer  Service  Region, 
located  at  5555  East  Crossroads 
Boulevard,  Loveland,  Colorado. 

Thirty  days  after  publication  of  this 
notice  I  will  submit  Rate  Order  No. 
VVAPA-82  to  the  Deputy  Secretary  for 
approval  through  January  31,  2001. 

Dated:  August  6.  1998. 
Michael  S.  Hacskaylo, 

Administrator. 

|FR  Doc.  98-22185  Filed  8-17-98,  8:45  am| 

BILLING  CODE  64S(M)1-P 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Pick-Sloan  Missouri  Basin  Program- 
Eastern  Division — Notice  of  Proposed 
Extension  of  the  Firm  Power  Service 
and  Firm  Peaking  Power  Service  Rates 
Order  No.  WAPA-83 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  Proposed  Extension  of 
Firm  Power  Service  and  Firm  Peaking 
Power  Service  Rates. 

SUMMARY:  This  action  is  a  proposal  to 
extend  the  existing  Pick-Sloan  Missouri 
Basin  Program-Eastern  Division  (P- 
SMBP-ED)  firm  power  service  and  firm 
peaking  power  service  rates.  Rate  Order 
No.  WAPA-60.  through  January  31, 
2001.  The  existing  firm  power  service 
and  firm  peaking  power  service  rates 
will  expire  January  31,  1999.  This  notice 
of  proposed  extension  of  rates  is  issued 
pursuant  to  10  CFR  903.23(aJ(l).  In 
accordance  with  10  CFR  Part 
903.23(aJ(2)  Western  will  not  have  a 
consultation  and  comment  period. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  F.  Riehl,  Rates  Manager.  Upper 
Great  Plains  Customer  Service  Region, 
Western  Area  Power  Administration, 
P.O.  Box  35800.  Billings.  MT  59107- 
5800,  (406J  247-7388,  or  e-mail 
(riehl@wapa.gov). 
SUPPLEMENTARY  INFORMATION:  By 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108,  published  November  10, 
1993  (58  FR  59716),  the  Secretary  of 
Energy  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  the 
Western  Area  Power  Administration 
(Western);  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 


on  an  interim  basis  to  the  Deputy 
Secretary;  and  (3)  the  authority  to 
confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  the  Federal 
Energy  Regulatory  Commission  (FERC). 

Pursuant  to  Delegation  Order  No. 
0204-108  and  existing  Department  of 
Energy  procedures  for  public 
participation  in  firm  power  service  rate 
adjustments  at  10  CFR  Part  903. 
Western's  P-SMBP-ED  firm  power 
service  and  firm  peaking  power  service 
rates  were  submitted  to  FERC  for 
confirmation  and  approval  on  January 
20,  1994.  On  July  14.  1994.  in  Docket' 
No.  EF94-503 1-000  at  68  FERC 
1  62,040,  FERC  issued  an  order 
confirming,  approving,  and  placing  into 
effect  on  a  final  basis  the  firm  power 
service  and  the  firm  peaking  power 
service  rates  for  the  P-SMBP-ED.  The 
rates,  Rate  Order  No.  WAPA-60,  were 
approved  for  a  5-year  period  beginning 
February  1,  1994,  and  ending  January 
31.1999 

On  January  31.  1999.  the  P-SMBP-ED 
firm  power  service  and  firm  peaking 
power  service  rates  will  expire.  This 
makes  it  necessary  to  extend  the  current 
rates  pursuant  to  10  CFR  Part  903.  Upon 
its  approval.  Rate  Order  No.  WAPA-60 
will  be  extended  under  Rate  Order  No. 
WAPA-83. 

Western  proposes  to  extend  the 
existing  rate  of  S3.20/kilowattmonth  for 
capacity  and  the  rate  of  8.32  mills/ 
kilowatthour  for  energy  which  are 
sufficient  to  recover  project  expenses 
(including  interest)  and  capital 
requirements  through  January  31.  2001. 

Increased  revenue  from  good 
hydrologic  conditions  and  lower 
operation  and  maintenance  expenses 
over  the  cost  evaluation  period  have 
made  this  possible.  For  the  Pick-Sloan 
Missouri  Basin  Program,  the  ratesetting 
study  projected  the  deficit  to  peak  at 
SI 78  million  in  Fiscal  Year  (FY)  1994 
and  to  be  repaid  in  FY  2002.  The  deficit 
actually  peaked  at  S171  million  in  FY 
1993  and  was  totally  repaid  in  FY  1997. 
The  total  revenue  requirement  of  S135.2 
million  is  sufficient  to  cover  the 
expenses  and  capital  requirements 
through  January  31,  2001. 

All  documents  made  or  kept  by 
Western  for  developing  the  proposed 
extension  of  the  firm  power  service  and 
firm  peaking  power  service  rates  will  be 
made  available  for  inspection  and 
copying  at  the  Upper  Great  Plains 
Customer  Service  Region,  located  at 
2900  4th  Avenue  North,  Billings, 
Montana. 

Thirty  days  after  publication  of  this 
notice  Rate  Order  No.  WAPA-83  will  be 
submitted  to  the  Deputy  Secretary  for 
approval  through  January  31,  2001. 


Dated:  .•\ugust  6.  1998. 
Michael  S.  Hacskaylo, 

Auininistrator 

|FR  Doc  98-22184  Filed  8-17-98:  8;45  am) 

BILLING  CODE  6450-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6 147-2] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  1999 
Drinking  Water  Infrastructure  Needs 
Survey 

AGENCY:  Environmental  Protection 
Agency  (EPA) 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  pt  spq.].  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  1999  Drinking  Water 
Infrastructure  Needs  Surve\-  (EP.A  ICR 
No.  1708.02)  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expectpti  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  September  17.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Sand\  Farmer  at  EP.'\  bv  phone 
at  (202)  260-2740.  by  email  at 
farmer  sandvUcpamaiiepa. gov,  or 
download  off  the  Internet  at  http:// 
i\-ww.epa.gov/}cr  and  refer  to  EPA  ICR 
No.  1708.02 
SUPPLEMENTARY  INFORMATION:  

Title:  1999  Drinking  Water 
Infrastructure  Needs  Survey  (EPA  ICR 
.No.  1708.02)  This  is  a  new  collection  of 
information. 

Abstract:  The  purpose  of  this 
information  collection  is  to  identify  the 
current  and  future  infrastructure  needs 
of  community  and  nonprofit 
noncommunity  public  water  systems  for 
the  20-year  period  from  January  1999 
through  December  2018.  The  collection 
will  be  conducted  by  EPA's  Office  of 
Ground  Water  and  Drinking  Water 
(OGWDW)  in  order  to  comply  with 
Sections  1452(h)  and  1452(il'(4)  of  the 
Safe  Drinking  Water  .^ct  (SDWA) 
(Public  Law  104-182). 

The  collection  will  involve  two 
methods.  A  questionnaire  will  be  used 
to  collect  information  frcm  large  and 
medium  community  water  systems.  For 
small  systems  and  nonprofit 
noncommunity  water  systems,  data  will 
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be  collected  through  a  site  visit  by  the 
EPA  contractor.  Questionnaires  and  site 
visit  reports  will  be  reviewed  by  State 
Needs  Survey  Coordinators  before 
submission  to  EPA. 

The  data  from  the  questionnaires  and 
the  site  visits  will  provide  EPA  with  a 
basis  for  estimating  the  drinking  water 
infrastructure  needs  of  community 
water  systems  for  the  20-year  period, 
January  1999  through  December  2018. 
Furthermore,  under  section 
1452(a)(1)(D)  of  SDVVA.  the  results  of 
the  needs  survey  must  be  used  as  the 
basis  for  allocating  Drinking  Water  State 
Revolving  Loan  Fund  capitalization 
grant  funds  among  the  States.  Responses 
to  the  collection  of  information  are 
voluntary.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number. 
The  0MB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  p;u-t  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  document  required  under  5 
CFR  1320.8(d).  soliciting  comments  on 
this  collection  of  information  was 
published  on  May  27.  1998  (63  FR 
29007);  one  comment  was  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  per  response: 
1998^4.4  hours:  1999=13.2  hours: 
2000=0  hours.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate. 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review- 
instructions:  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information: 
adjust  the  existing  ways  to  complv  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners/operators  of  community  water 
systems.  State  Environmental  \Vater 
Quality  Agencies,  and  State 
Departments  of  Health. 

Estimated  Number  of  Respondents: 
5.120. 

Frequency  of  Response:  1 . 

Estimated  Total  Annual  Hour  Burden: 
15.044  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $0. 


Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1708.02  in 
any  correspondence. 
Ms.  Sandy  Farmer.  U.S.  Environmental 
Protection  Agency.  OPPE  Regulatory 
Information  Division  (2137).  401  M 
Street.  SVV..  Washington.  DC  20460; 
and 

Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW., 
Washington,  DC  20503. 

Dated:  August  13,  1998. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
IFR  Doc.  98-22203  Filed  8-17-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6146-6] 

Request  for  Nominations  of 
Candidates  for  the  National 
Environmental  Education  Advisory 
Council 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  9  (a)  and  (b)  of  the 
National  Environmental  Education  Act 
of  1990  (Pub.  L.  101-619)  mandates  a 
National  Environmental  Education 
Advisory  Council.  The  Advisory 
Council  provides  advice,  consults  with, 
and  makes  recommendations  to  the 
.Administrator  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
on  matters  relating  to  the  activities, 
functions,  and  policies  of  EPA  under  the 
Act.  EPA  is  requesting  nominations  of 
candidates  for  membership  on  the 
Council.  The  Act  requires  that  the 
Council  be  comprised  of  eleven  (11) 
members  appointed  by  the 
Administrator  of  EPA.  after  consultation 
with  the  Secretary  of  U.S.  Department  of 
Education.  Members  represent  a  balance 
of  perspectives,  professional 
qualifications,  and  experience.  The  Act 
specifies  that  members  must  represent 
the  following: 

•  Primary  and  secondary  education 
(one  of  whom  shall  be  a  classroom 
teacher) — two  members. 

•  Colleges  and  universities — two 
members. 


•  Not-for-profit  organizations 
involved  in  environmental  education — 
two  members. 

•  State  departments  of  education  and 
natural  resources — two  members. 

•  Business  and  industry — two 
members. 

•  Senior  Americans — one  member. 
Members  are  chosen  to  represent  the 

various  geographic  regions  of  the 
country,  and  the  Council  shall  have 
minority  representation.  The 
professional  backgrounds  of  Council 
members  include  scientific,  policy,  and 
other  appropriate  disciplines.  Each 
member  of  the  Council  shall  hold  office 
for  a  one  (1)  to  three  (3)  year  period, 
which  runs  from  November  to 
November  of  each  calender  year. 
Members  are  expected  to  participate  in 
up  to  two  (2)  meetings  per  year  and  bi- 
monthly or  more  conference  calls  per 
year.  Members  of  the  Council  shall 
receive  compensation  and  allowances, 
including  travel  expenses,  at  a  rate  fixed 
by  the  Administrator.  There  are 
currently  two  (2)  vacancies  on  the 
Advisory  Council  that  must  be  filled. 
These  include  the  following: 

•  Not-for-profit  organization — one 
vacancy  (Nov.  1998-Nov.  2000) 

•  Senior  Americans — one  vacancy 
(Nov.  1998-Nov.  2000). 

EPA  particularly  seeks  candidates 
with  demonstrated  experience  and/or 
knowledge  in  any  of  the  following 
environmental  education  issue  areas: 

•  Integrating  environmental 
education  into  state  and  local  education 
reform  and  improvement; 

•  State,  national  and  tribal  level 
environmental  education; 

•  Cross-sector  partnerships; 
leveraging  resources  for  environmental 
education; 

•  Professional  development  for 
teachers  and  other  education 
professionals; 

•  Targeting  under-represented 
audiences,  including  low-income  and 
multi-cultural  audiences,  senior 
citizens,  and  other  adults. 

Additional  considerations: 
The  Council  is  also  looking  for 

individuals  who  demonstrate  the 

following: 

•  Strong  leadership  skills. 

•  Analytical  ability. 

•  Ability  to  stand  apart  and  evaluate 
programs  in  an  unbiased  fashion. 

•  Team  players. 

•  Conviction  to  follow-through  and  to 
meet  deadlines. 

•  Ability  to  review  items  on  short 
notice. 

DATES:  Nominations  of  candidates  to  fill 
the  existing  vacancies  on  the  Council 
must  be  submitted  no  later  than  October 
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1,  1998.  Any  interested  person  or 
organization  may  submit  nominations  of 
qualified  persons.  The  nominations 
must  include  the  following; 

•  Name/address/phone  of  nominating 
individual. 

•  1-2  page  resume  of  nominated 
candidate. 

•  Two  (2)  letters  of  support  for  the 
nominee. 

•  One  (1)  page  statement  of  "How  the 
candidate  is  qualified."  This  must  not 
exceed  one  (1)  page  and  may  be  written 
by  either  the  nominator  or  nominee. 

•  One  (1)  page  statement  by  the 
nominee  on  his/her  personal 
perspective  on  environmental 
education.  This  must  not  exceed  one  (1) 
page. 

ADDRESSES:  Submit  nominations  to 
Ginger  Keho,  Advisory  Council 
Coordinator,  Office  of  Environmental 
Education,  Office  of  Communications. 
Education  and  Media  Relations  (1704), 
U.S.  EPA,  401  M  Street, 
S.W., Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ginger  Keho  at  the  above  address,  or 
call  (202)  260-4129,  E-mail  address: 
keho.ginger@epamail.epa.gov 

SUPPLEMENTARY  INFORMATION:  The 
Council  provides  the  Administrator 
with  advice  and  recommendations  on 
EPA  implementation  of  the  National 
Environmental  Education  Act.  In 
general,  the  Act  is  designed  to  increase 
public  understanding  of  environmental 
issues  and  problems,  and  to  improve  the 
training  of  environmental  education 
professionals.  EPA  will  achieve  these 
goals,  in  part,  by  awarding  grants  and/ 
or  establishing  partnerships  with  other 
Federal  agencies,  state  and  local 
education  and  natural  resource 
agencies,  not-for-profit  organizations, 
universities,  and  the  private  sector  to 
encourage  and  support  environmental 
education  and  training  programs.  The 
Council  is  also  responsible  for  preparing 
a  national  biennial  report  to  Congress 
that  will  describe  and  assess  the  extent 
and  quality  of  environmental  education, 
discuss  major  obstacles  to  improving 
environmental  education,  and  identify 
the  skill,  education,  and  training  needs 
for  environmental  professionals. 
Diane  H.  Esanu, 

Acting  Associate  Administrator,  Office  of 

Communications,  Education  and  Public 

Affairs. 

[FR  Doc.  98-22197  Filed  8-17-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6146-9] 

Clean  Air  Act  Advisory  Committee: 
Accident  Prevention  Subcommittee 
Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Clean  Air  Act  section 
112(r)  required  EPA  to  publish 
regulations  to  prevent  accidental 
releases  of  chemicals  and  to  reduce  the 
severity  of  those  releases  that  do  occur. 
These  accidental  release  prevention 
requirements  build  on  the  chemical 
safety  work  begun  by  the  Emergency 
Planning  and  Communitv  Right-to- 
Know  Act  (EPCRA)  which  sets  forth 
requirements  for  industry.  State  and 
local  governments.  On  June  20,  1996, 
EPA  published  the  final  rule  for  risk 
management  programs  to  address 
prevention  of  accidental  releases. 

An  estimated  66,000  facilities  are 
subject  to  this  regulation  based  on  the 
quantity  of  regulated  substances  thev 
have  on-site.  Facilities  that  are  subject 
will  be  required  to  implement  a  risk 
management  program  at  their  facility. 
and  submit  a  summary  of  this 
information  to  a  central  location 
specified  by  EPA.  This  information  will 
be  helpful  to  State  and  local  government 
entities  responsible  for  chemical 
emergency  preparedness  and 
prevention.  It  will  also  be  useful  to 
environmental  and  communitv 
organizations,  and  the  public  in 
understanding  the  chemical  risks  in 
their  communities.  In  addition,  we  hope 
the  availability  of  this  information  will 
stimulate  a  dialogue  between  industry 
and  the  public  to  improve  accident 
prevention  and  emergency  response 
practices. 

The  Accident  Prevention 
Subcommittee  was  created  in  September 
1996  to  advise  EPA's  Chemical 
Emergency  Preparedness  and 
Prevention  Office  (CEPPO)  on  these 
chemical  accident  prevention  issues, 
specifically,  section  112(r)  of  the  Clean 
Air  Act. 

DATES:  The  Accident  Prevention 
Subcommittee  of  the  Clean  Air  Act 
Advisory  Committee  will  hold  a  public 
meeting  on  September  9,  1998  from  8:30 
a.m.  to  4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hall  of  States  (Room  383)  located  at 
444  North  Capitol  St.,  NW,  Washington 
D.C.,  near  Union  Station.  Members  of 
the  public  are  welcome  to  attend  in 
person. 


FOR  FURTHER  INFORMATION  CONTACT: 

Members  of  the  public  desiring 
additional  information  about  this 
meeting,  should  contact  Karen 
Shanahan.  Designated  Federal  Official, 
U.S.  EPA  (5104).  401  M.  St..  SW. 
Washington  DC  20460.  via  the  Internet 
at:  shanahan.karen@epamail.epa.gov,  by 
telephone  at  (202)  260-2711  or  FAX  at 
(202) 260-1686. 

SUPPLEMENTARY  INFORMATION: 

Agenda 

Opening  Remarks — Jim  Makris  (8:30- 
9:00) 

RMP  Implementation  Workgroup 
Update  (9:00-9:30) 

Evaluation  of  Chemical  Accident 

Prevention  (9:45-10:45) 
Other  Business  (10:45  -11:45) 
Comments  from  the  public  (11:45- 

12:00) 
Update  on  Security  Issue  (1  30 — 4:00) 
Comments  from  the  public  (4:00—4:30) 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  m  person 
in  Washington  DC  to  the  Subcommittee 
at  the  September  9.  meeting,  must 
contact  Karen  Shanahan  in  writing  (bv 
letter,  fax.  or  email — see  previously 
stated  information)  no  later  than 
September  2.  1997,  in  order  to  be 
included  on  the  agenda.  Written 
comments  may  be  submitted  to  the 
Accident  Prevention  Subcommittee  up 
through  the  date  of  the  meeting.  Please 
address  such  material  to  Karen 
Shanahan  at  the  above  address. 

The  Accident  Prevention 
Subcommittee  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  or  previousK 
submitted  oral  or  written  statements.  In 
general,  opportunities  for  oral  comment 
will  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
thirty  minutes  total  Written  comments 
(twelve  copies)  received  sufficiently 
prior  to  a  meeting  date  (usually  one 
week  prior  to  a  meeting  or 
teleconference),  may  be  mailed  to  the 
Subcommittee  prior  to  its  meeting 

.'\dditional  information  on  the 
Accident  Prevention  Subcommittee  is 
available  on  the  Internet  at:  http:  / 
ww^v. epa.gov/swercepp/acc-pre, html 

If  you  would  like  to  automatically 
receive  future  information  on  the 
Accident  Prevention  Subcommittee  and 
its  Workgroups  by  email,  you  can 
subscribe  to  the  EPA-RMP  Listserve  bv 
sending  the  following  message  to 
listser\'er@unixmail.rtpnc.epa.goy: 

SUBSCRIBE  EPA-RMP  <Your 
firstname>  <Your  lastname> 
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Example:  SUBSCRIBE  EFA-RMP  [olin 

Smith 
Karen  Shanahan, 

Designated  Federal  Official. 

(FR  Doc,  9B-2J195  Filed  8-17-98;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[AD-fRL-6146-8] 

Industrial  Combustion  Coordinated 
Rulemaking  Federal  Advisory 
Committee  Notice  of  Upcoming 
Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Industrial  Combustion 

Ckjordmatcd  Rulemaking  (ICCRj  Federal 

Advisory  Committee  notice  of  upcoming 

meeting. 

SUMMARY:  As  required  by  section  9(a)(2) 
of  the;  Federal  Advisorv  Committee  Act 
(FAC.-\).  .5  U.S.C.  App."2.  section  g(c). 
EPA  gave  notice  of  the  establishment  of 
the  ICCR  Federal  Advisory  Committee 
(hereafter  referred  to  as  the  ICCR 
Coordinating  Committee)  in  the  Federal 
Register  on  August  2.  1996  (HI  FR 
40413). 

The  public:  can  follow  the  progress  of 
the  ICCR  thr(jugh  attendance  at 
meetings  (u-hu:h  vviii  be  announced  in 
advance)  and  by  accessing  the 
Technology  Transfer  Network  (TTN), 
which  serves  as  the  primary  means  of 
disseminating  information  about  the 
ICCR. 

DATES:  'I'he  next  meeting  ot  the  ICCR 
Coordinating  Committee  is  scheduled 
for  September  16-17.  1998.  ,*\lso.  most 
of  the  ICCR  Work  Groups — which  report 
to  the  Coordinating  Committee — have 
meetings  scheduled  in  August  and/or 
September.  1998.  The  dates  of  these 


Work  Group 


Work  Group  meetings  are  summarized 
below  and  further  information  on  the 
dates  of  the  Coordinating  Committee 
meeting  and  the  Work  Group  meetings 
may  be  obtained  by  accessing  the  TTN 
or  by  calling  EPA  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

ADDRESSES:  The  Coordinating 
Committee  meeting  on  September  16- 
17,  1998  will  be  held  at  the  Durham 
Marriott.  201  Foster  Street.  Durham. 
North  Carolina.  The  telephone  number 
for  the  Durham  Marriott  is  (919)  683- 
6664.  The  locations  of  the  Work  Group 
meetings  are  summarized  below  and 
further  information  on  the  locations  of 
the  Coordinating  Committee  meeting 
and  the  Work  Group  meetings  may  be 
obtained  by  accessing  the  TTN  or  by 
calling  EPA  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

Inspection  of  Documents:  Docket. 
Minutes  of  the  meetings,  as  well  as 
other  relevant  materials,  will  be 
available  for  public  inspection  at  the 
I  '.S.  EPA  Air  and  Radiation  Docket  and 
Information  Center,  Docket  No.  A-96- 
17.  The  docket  is  open  for  public 
inspecti(m  and  copying  between  8  a.m. 
and  4  p.m..  Monday  through  Friday 
except  for  Federal  holidays,  at  the 
following  address:  U.S.  Environmental 
Protection  Agency,  Air  and  Radiation 
Docket  and  Information  Center  (6102), 
401  M  Street  S\V,  Washington.  DC 
J0460;  telephone:  (202)  260-7548,  The 
docket  is  located  at  the  above  address  in 
Room  M-1500.  Waterside  Mall  (ground 
floor).  A  reasonable  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Porter  or  Sims  Roy,  U.S.  Envir(jnmental 
Protection  Agency,  Emission  Standards 
Division,  Combustion  Group,  (MD-13). 
Research  Triangle  Park.  North  Carolina 
2771 1.  telephone  numbers  (919)  541- 
5251  and  541-5263.  respectively. 


SUPPLEMENTARY  INFORMATION: 
Technology  Transfer  Network  (TTN) 

The  TTN  is  one  of  the  EPA's 
electronic  bulletin  boards.  The  TTN  can 
be  accessed  through  the  Internet  at: 

WWW:  http://www.epa, go v/ttn/iccr 
FTP:  mountain.epa.gov 

When  accessing  the  WWW  site,  select 
Technical  Sites  which  brings  up  the 
Directory  of  TTN  Sites,  then  select 
ICCR — Industrial  Combustion 
Coordinated  Rulemaking  from  the 
Directory  of  TNN  Sites. 

Access  to  the  TTN  through  FTP  is  a 
streamlined  approach  for  downloading 
files,  but  is  only  useful,  if  the  desired 
filenames  are  known. 

If  more  information  on  the  TTN  is 
needed,  call  the  help  desk  at  (919)  541- 
5384. 

Meetings  of  the  ICCR  Coordinating 
Committee  and  Work  Groups  are  open 
to  the  public.  All  Coordinating 
Committee  meetings  will  be  announced 
in  the  Federal  Register  and  on  the  TTN 
Work  Group  meetings  will  be 
announced  on  the  TTN  and  in  the 
Federal  Register,  when  possible. 

The  next  meeting  of  the  Coordinating 
Committee  will  be  held  September  16- 
17.  1998  at  the  Durham  Marriott.  201 
Foster  Street,  Durham,  North  Carolina 
from  about  8:00  a.m.  to  about  6:00  p.m. 
The  agenda  for  this  meeting  will  include 
reports  from  the  Work  Groups  on  their 
testing  needs  and  prioritization  issues, 
discussion  of  data  gathering  efforts  and 
a  discussion  of  guidance  from  the 
Coordinating  Committee  to  the  EPA.  .An 
opportunity  will  be  provided  for  the 
public  to  offer  comments  and  address 
the  Coordinating  Committee. 

The  Work  Groups  have  currently 
scheduled  the  following  meetings: 


Date 


Incinerators 


IC  Engines  

Boilers 

Stationary  Combustion  Turbines 
Process  Heaters  


September  2-3,1998 
September  15,  1998 
September  1,  1998  .. 
September  15,  1998 
August  18-19.  1998  . 
September  15.  1998 
August  26-27.  1998  ., 
September  15,  1998  , 
September  15.  1998  , 


Location 


RTP.  NC 
RTF.  NC. 
RTP,  NC 
RTP,  NC. 
Atlanta,  GA 
RfP,  NC. 
Chicago,  IL 
RTP,  NC. 
RTP,  NC. 


The  agendas  for  these  meetings 
include  review  and  revision  of  the  ICCK 
databases,  data  and  information 
gathering  efforts,  possible  emission 
testing,  and  potential  subcategorization. 
An  opportunity  will  be  provided  at  each 


meeting  for  the  public  to  offer 
t.omments  and  address  the  Work  Group. 

Individuals  interested  in  Coordinated 
(iommittee  meetings.  Work  Group 
meetings,  or  any  aspect  of  the  ICCR  for 
that  matter,  should  access  the  TTN  for 
information. 


Two  copies  of  the  ICCR  Coordinating 
Committee  charter  arc  filed  with 
appropriate  committees  of  Congress  and 
the  Library  of  Congress  and  are  available 
upon  request  to  the  Docket  (ask  for  item 
#I-B-1).  The  purpose  of  the  ICCR 
Coordinating  Committee  is  to  provide 
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recommendations  to  EPA  in  the 
development  of  regulations  to  control 
emissions  of  air  pollutants  from 
industrial,  commercial,  and  institutional 
combustion  of  fuels  and  non-hazardous 
solid  wastes.  The  Coordinating 
Committee  will  attempt  to  develop 
recommendations  for  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  implementing  section  112 
and  solid  waste  combustion  regulations 
implementing  section  129  of  the  Act, 
and  may  review  and  make 
recommendations  for  revising  and 
developing  new  source  performance 
standards  (NSPS)  under  section  111  of 
the  Act.  The  recommendations  will 
cover  boilers,  process  heaters, 
industrial/commercial  and  other 
incinerators,  stationary  internal 
combustion  engines,  and  stationary 
combustion  turbines. 

Lists  of  Coordinating  Committee  and 
Work  Group  members  are  available  from 
the  TTN  for  the  purpose  of  giving  the 
public  the  opportunity  to  contact 
members  to  discuss  concerns  or 
information  they  would  like  to  bring 
forward  during  the  ICCR  process. 

The  Charter  for  the  ICCR  Coordinating 
Committee  expires  in  September,  1998. 
After  much  discussion  and 
consideration,  the  EPA  decided  not  to 
renew  the  Charter  for  the  Committee.  As 
a  result,  the  Work  Group  meetings  in 
August  and  September,  1998,  and  the 
Coordinating  Committee  meeting  on 
September  16-17,  1998,  will  be  the  last 
meetings  of  the  Work  Groups  and  the 
last  meeting  of  the  Committee. 

Dated:  August  10.  1998. 

Robert  Perciasepe, 

Assistant  Administrator.  Office  of  Air  and 
Radiation. 
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Massachusetts  Marine  Sanitation 
Device  Standard;  Notice  of 
Determination 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  On  June  26,  1998,  a  document 
was  published  that  the  State  of 
Massachusetts  had  petitioned  the 
Regional  Administrator,  Environmental 
Protection  Agency,  to  determine  that 
adequate  facilities  for  the  safe  and 
sanitary  removal  and  treatment  of 
sewage  from  all  vessels  are  reasonably 


available  for  coastal  regions  of  the  town 
of  Harwich,  State  of  Massachusetts.  The 
petition  was  filed  pursuant  to  section 
312(fl(3)  of  Public  Law  92-500,  as 
amended  by  Public  laws  95-217  and 
100—4,  for  the  purpose  of  declaring 
these  waters  a  "No  Discharge  Area" 
(NDA). 

Section  312(f)(3)  states:  After  the 
effective  date  of  the  initial  standards 
and  regulations  promulgated  under  this 
section,  if  any  State  determines  that  the 
protection  and  enhancement  of  the 
quality  of  some  or  all  of  the  waters 
within  such  States  require  greater 
environmental  protection,  such  State 
may  completely  prohibit  the  discharge 
from  all  vessels  of  any  sewage,  whether 
treated  or  not,  into  such  waters,  except 
that  no  such  prohibition  shall  apply 
until  the  Administrator  determines  that 
adequate  facilities  for  the  safe  and 
sanitary  removal  and  treatment  of 
sewage  from  all  vessels  are  reasonably 
available  for  such  water  to  which  such 
prohibition  would  apply. 

The  information  submitted  to  me  by 
the  State  of  Massachusetts  certified  that 
there  are  two  facilities  to  service  the 
town  of  Harwich,  MA.  A  stationary 
shore  side  pumpoul  facility  at  the 
Saquatucket  Municipal  Marina  has  a  60 
gallon  per  cycle  capacity  with  discharge 
to  a  2.500  gallon  tight  tank.  This  facility 
provides  access  for  vessels  with  6  feet 
draft  at  mean  low  water.  This  facility  is 
available  daily  from  May  1  through 
November  15,  weather  permitting  and 
open  during  daylight  hours. 
Harbormaster  personnel  will  be 
available  to  demonstrate  the  self-service 
system  Tuesday  through  Sunday,  from  9 
a.m.  to  3  p.m.  The  Harwich 
Harbormaster's  office  number  is  (508) 
430-7532.  The  second  facility  is  a 
pumpout  boat  typically  docked  at 
Saquatucket  Municipal  Marina,  unless 
the  private  marinas  request  it  for  a  short 
period  of  time.  This  pumpout  boat  will 
come  to  individual  boats  by 
appointment,  which  can  be  made  by 
calling  the  Harwich  Harbormaster  on 
channel  VHP  68  or  calling  the  office  at 
(508)  430-7532.  The  pumpout  boat  will 
be  available  May  1  through  November 
15,  and  service  is  normally  available 
Tuesday  through  Sunday.  9  a.m  to  3 
p.m..  weather  permitting. 

In  addition  to  these  pumpout 
facilities,  there  is  a  town  comfort  station 
located  on  the  Allen  harbor  town  boat 
ramp  parking  area,  and  the  Saquatucket 
Municipal  Marina  has  on-shore 
bathroom  and  shower  facilities  available 
24  hours  a  day.  There  are  also  private 
facilities  at  the  Allen  Harbor  Yacht 
Club. 

The  waste  from  stationary  shore  side 
pumpout  facility  at  the  Saquatucket 


Municipal  Marma  and  the  pumpout 
boat  is  collected  and  stored  in  a 
Department  of  Environmental  Protection 
approved.  2.500  gallon  tigh  tank.  This 
tank  is  fitted  with  alarms  that  activate 
in  time  to  ensure  waste  removal  long 
before  the  capacity  is  reached.  The  town 
of  Harwich  has  an  annual  agreement 
with  a  licensed  waste  hauler  to  pump- 
out. on  demand  by  the  Harbormaster, 
and  then  transport  the  septage  to  the 
Town  of  Yarmouth's  Sewage  Treatment 
Facility.  The  Town  of  Harwich  has  a 
contract  with  the  Town  of  Yarmouth  for 
the  use  of  the  Yarmouth-Dennis  Septage 
Treatment  Facilit\'. 

There  are  approximately  753  boats 
either  moored  or  docked  within  Hernng 
Creek,  Aliens  Harbor.  Wychmere  Harbor 
and  Saquatucket  Harbor  and  are 
primarily  "parking  lot"  harbors  where 
the  majority  of  boats  are  under  27  feet. 
Of  these  735  boats  there  are  35 
commercial  fishing  vessels,  and  an 
estimated  transient  population  of  68 
vessels. 

The  resources  of  the  Herring  Creek. 
Aliens  Harbor.  Wychmere  Harbor  and 
Saquatucket  harbor  are  recreational  and 
commercial.  Wychmere  Harbor  is  the 
site  of  the  town's  commercial 
aquaculture  operations.  The  beaches  are 
located  on  the  contiguous  boundary 
with  Nantucket  Sound. 

Therefore,  based  on  an  examination  of 
the  petition  and  its  supporting 
information,  which  included  site  visits 
by  EPA  New  England  staff.  I  have 
determined  that  adequate  facilities  for 
the  safe  and  sanitary  removal  and 
treatment  of  sewage  from  all  vessels  are 
reasonably  available  for  the  areas 
covered  under  this  determination  which 
include  the  major  harbors  and 
contiguous  beaches  between  and 
including  Allen.  Wychmere  and 
Saquatucket  harbors  and  to  the  Hernng 
River.  The  latitudes  and  longitude 
defining  the  boundaries  are  Town  line 
of  Dennis  70°0703  '.  4r39]6".  Herring 
River  70°0633   .  41°4008'  .  Aliens 
Harbor  70°05'22'  .  41°40  04  ',  Wychmere 
Harbor  70°03'56",  41°40'04'. 
Saquatucket  Harbor  70'=03'31 ". 
4r40'09  •,  Town  line  of  Chatham 
70°0217   .  41°  39  58",  and  the  water 
boundaries  are  70^02'55",  41°39'52 ', 
-  70°04'38 '.  41=39  46".  -  70°06'00", 
41°39'35".  This  determination  is  made 
pursuant  to  section  312  (f)(3)  of  Public 
Law  92-500.  as  amended  by  Public 
Laws  95-217  and  100-4 
John  P.  DeVillars, 
Regional  Administrator.  Region  I 
|FR  Dor  98-22198  Filed  8-17-98:  8:45  am) 
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AGENCY 

[OW-FRL-6147-1  ] 

Water  Quality  Criteria 

Notice  of  Ambient  Water  Quality 
Criteria 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  updated 

recommended  aquatic  life  criteria  for 

ammonia  in  freshwater,  and  request  for 

comments. 

summary:  Pursuant  to  Section  304(a)(1) 
of  the  Clean  Water  Act.  the 
Environmental  Protection  Agency  (EPA) 
announces  the  publication  and 
availability  of  a  document  1998  Update 
of  Ambient  Water  Criteria  for  Ammonia, 
and  requests  comment  on  this 
document.  The  document  contains 
EPA's  recommended  ammonia  criteria 
for  the  protection  of  freshwater  aquatic 
life.  These  criteria  are  EPA's 
recommendations  for  States,  Territories, 
and  authorized  Tribes  to  use  as 
guidance  in  adopting  water  quality 
standards.  Such  standards  may  form  the 
basis  for  establishing  enforceable,  water 
quality-based  controls.  These  water 
quality  criteria  are  not  regulations,  and 
do  not  impose  legally-binding 
requirements  on  EPA,  States, 
Territories,  Tribes  or  the  public.  States, 
Territories  and  authorized  Tribes  on  a 
case-by-case  basis  retain  the  discretion 
to  adopt  water  quality  standards  that 
differ  from  these  recommendations 
where  appropriate.  Although  EPA  is 
requesting  comment  on  this  document, 
these  criteria  constitute  the  Agency's 
current  recommended  Section  304(a)(1) 
criteria,  and  will  continue  to  serve  as 
such  until  EPA  publishes  a  revision. 
Based  on  its  assessment  of  public 
comments  and  other  available 
information,  EPA  will  either  publish  a 
revision  to  the  guidance  or  will  publish 
a  notice  indicating  its  decision  not  to 
revise. 

OBTAINING  THE  DOCUMENT:  Copies  of  the 
complete  document,  titled  1998  Update 
of  Ambient  Water  Quality  Criteria  for 
Ammonia,  may  be  obtained  from  EPA's 
Water  Resource  Center  by  phone  at  202- 
260-7786,  or  by  e-mail  to 
waterpubs@epamail.epa.gov,  or  by  web 
browser  at  www.epa.gov/ostwater/ 
rescnter.html,  or  by  conventional  mail 
to  EPA  Water  Resource  Center,  RC- 
4100.  401  M  Street  SW,  Washington,  DC 
20460.  Alternatively,  consult 
www. epa.gov/OST/pubs  for  download 
availability. 

EXAMINING  THE  ADMINISTRATIVE  RECORD: 
The  Administrative  Record  supporting 


this  guidance  document  is  available 
under  docket  number  W-98-20  at  the 
Water  Docket,  Room  EB-57, 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  20460  on 
work  days  between  9  a.m.  and  4  p.m. 
For  access  to  docket  materials  call  (202) 
260-3027  to  schedule  an  appointment. 
The  record  contains  complementary 
material  on  current  related  work  not 
included  in  the  update  document,  as 
well  as  supplementary  historical 
materials.  A  reasonable  fee  will  be 
charged  for  photocopies. 
SUBMITTING  COMMENTS:  An  original  and 
two  copies  of  written  comments  should 
be  submitted  by  October  2.  1998.  and 
addressed  to  W-98-20.  Ammonia 
Criteria  Comment  Clerk;  Water  Docket 
(MC-41Q1).  U.S.  EPA.  401  M  Street  SW, 
Washington.  DC  20460.  Comments  may 
be  submitted  electronically  in  ASCII  or 
Word  Perfect  5.1,  5.2,  or  e'l  formats  to 
OW-Docket@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background  on  Program 

Section  304(a)(1)  of  the  Clean  Water 
Act  (33  U.S.C.  1314(a)(1))  authorizes 
EPA  to  pubUsh  and  periodically  update 
ambient  water  quality  criteria.  These 
criteria  are  to  reflect  the  latest  scientific 
knowledge  on  the  identifiable  effects  of 
pollutants  on  public  health  and  welfare, 
aquatic  life,  and  recreation.  These 
criteria  serve  as  guidance  to  States, 
Territories,  and  authorized  Tribes  in 
developing  water  quality  standards 
under  Section  303(c)  of  the  CWA,  and 
ultimately  provide  a  basis  for 
controlling  discharges  or  releases  of 
pollutants.  In  this  notice  EPA  is 
announcing  the  publication  and 
availability  of  the  Agency's  most  recent 
calculation  of  water  quality  criteria  for 
ammonia. 

Ambient  water  quality  criteria 
developed  under  Section  304(a)  are 
based  solely  on  data  and  scientific 
judgments  on  the  relationship  between 
pollutant  concentrations  and  effects  on 
aquatic  life,  human  health,  and  the 
environment.  Section  304(a)  criteria  do 
not  reflect  consideration  of  economic 
impacts  or  the  technological  feasibility 
of  meeting  the  chemical  concentrations 
in  ambient  water. 

Background  on  Development  of  this 
Criteria  Document 

In  1985,  EPA  published  Ambient 
Water  Quality  Criteria  for  Ammonia — 
1984,  which  contained  criteria 
concentrations  for  protection  of 
freshwater  aquatic  life.  The  Criterion 
Maximum  Concentration  or  CMC. 
which  applied  to  short  (acute)  exposure, 
and  the  Criterion  Continuous 


Concentration  or  CCC.  which  applied  to 
longer  (chronic)  exposure,  varied  with 
temperature,  pH,  and  with  the  type  of 
fishery  involved.  On  July  30,  1992,  EPA 
revised  its  recommended  value  for  the 
CCC  through  a  memorandum  "Revised 
Tables  for  .   .   .  Freshwater  Ammonia 
Concentrations." 

In  late  1996  EPA  undertook  a  review 
and  revision  of  the  CCC  for  ammonia,  in 
response  to  public  interest  in  the 
criterion.  EPA  produced  a  draft  on  June 
5,  1997.  EPA  obtained  a  peer  review, 
Peer  Review  Report  for  EPA 's 
Addendum  to  Ambient  Water  Quality 
Criteria  Document  for  Ammonia,  dated 
October  9,  1997.  After  considering  and 
responding  to  the  peer  review 
comments,  EPA  is  in  this  notice 
publishing  revised  criteria 
recommendations,  superseding  all 
previous  freshwater  ammonia  criteria. 
EPA  will  consider  public  comments  on 
the  material  of  this  notice  in 
determining  the  need  for  further 
revisions. 

The  document  announced  in  this 
notice  pertains  only  to  fresh  waters.  It 
does  not  change  or  supersede  the  EPA 
criterion  for  ammonia  in  salt  water, 
published  in  Ambient  Water  Quality 
Criteria  for  Ammonia  (Saltwater) — 1989. 

EPA  aquatic  life  criteria  consist  of 
acute  and  chronic  criteria 
concentrations,  applicable  averaging 
periods,  and  allowable  excursion 
frequencies.  The  document  announced 
in  this  notice  revises  (a)  the  pH  and 
temperature  relationship  of  the  CMC 
(acute  criterion)  based  on  re-evaluation 
of  the  data  in  the  1984/1985  criteria 
document,  (b)  the  CCC  (chronic 
criterion),  including  its  pH  and 
temperature  relationship,  based  on  new 
data  in  addition  to  what  was  available 
for  the  1984/1985  document,  and  (c)  the 
averaging  period  applicable  to  the  CCC. 
The  revisions  do  not  address,  and  are 
not  intended  to  modify  (d)  the  averaging 
period  applicable  to  the  CMC,  or  (e)  the 
recommended  frequencies  for 
excursions  of  the  CMC  or  CCC. 

Ammonia  Criteria  Concentrations 

In  natural  waters  ammonia  exists  in 
two  forms,  un-ionized  NH3,  and  ionized 
NH4  *^.  with  equilibrium  controlled  by 
temperature  and  pH.  Whereas  the  1984/ 
1985  criteria  were  derived  based  on  un- 
ionized ammonia,  which  required  a 
relationship  with  temperature,  the 
criteria  published  today  are  expressed 
only  as  total  (un-ionized  plus  ionized) 
ammonia,  the  toxicity  of  which  does  not 
appear  empirically  to  vary  with 
temperature.  Consequently,  while  the 
criteria  published  today  vary  with  pH, 
they  do  not  vary  with  temperature. 
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Based  on  differences  in  species  acute 
sensitivity,  different  CMC  values  were 
derived  for  waters  where  salmonids 
(e.g.,  trout  and  salmon)  are  present  and 
waters  where  salmonids  are  not  present. 


Such  distinctions  in  species  chronic  ' 
sensitivity  were  not  apparent,  however. 
Consequently  the  CCC  does  not  vary 
with  the  type  of  fish  present.  The 
criteria  concentrations  are  shown  in 


Table  1.  For  brevity,  only  a  few  example 
pH  values  arc  shown  hero.  Refer  to  the 
criteria  document  for  the  computational 
formula  and  for  other  c^xample  pH 
values  between  6.5  and  9.0. 


Table  1.— CMC  and  CCC  (mg  N/L)  at  a  few  Example  pH  Values. 


pH 


CMC 

(salmonids 

present) 


CMC 

(salmonids 

absent) 


6.5 
7.0 
7.5 
8.0 
8.5 
9.0 


CCC 


Whereas  the  1984/1985  and  1992  total 
ammonia  criteria  were  expressed  in 
milligrams  ammonia  per  liter  (ammonia 
molecular  weight  17.0306  daltons),  the 
currently  proposed  criteria  are 
expressed  in  milligrams  ammonia 
nitrogen  per  liter  (nitrogen  molecular 
weight  14.0067  daltons).  This  change 
was  suggested  by  criteria  users.  To 
compare  the  1984/1985  and  1992 
criteria  to  the  currently  proposed 
criteria,  multiply  the  1984/1985  or  1992 
total  ammonia  values  by  0.822. 

Averaging  Period 

The  ambient  concentration,  averaged 
over  a  period  of  30  days,  should  not 
exceed  the  CCC.  The  ambient 
concentration,  averaged  over  four  days, 
should  not  exceed  a  concentration  two 
times  greater  than  the  CCC. 

The  averaging  period  applicable  to  the 
CMC,  one  hour,  was  not  addressed  in 
this  criteria  update  effort,  and  thus 
remains  unchanged  from  1984/1985. 

Cold-Season  Application 

Because  the  costs  of  biological 
treatment  of  ammonia  increase 
substantially  as  the  water  temperature 
drops,  establishing  the  cold-season 
ammonia  concentrations  necessary  for 
protecting  aquatic  life  uses  is  of 
particular  importance.  Two  factors 
affect  the  appropriateness  of  the  above 
CCC  during  cold  seasons.  First,  with 
respect  to  chronic  toxicity  of  ammonia 
to  fish,  the  most  sensitive  life  stages  are 
early  life  stages,  which  in  many,  but  not 
all  water  bodies,  do  not  occur  in  during 
the  cold  season.  Second,  for  the  most 
sensitive  invertebrates,  the  toxicity  of 
ammonia  appears  to  decrease  with 
decreasing  temperature.  For  this  reason. 
EPA  has  concluded  that  under  some 
circumstances  the  cold-season  CCC 
could  be  relaxed  somewhat,  although 
setting  the  appropriate  criteria  value 
involves  uncertainties. 


In  light  of  the  evidence  available.  EP.'\ 
recommends  the  following  risk 
management  policies  with  regard  to 
cold-season  ammonia  criteria: 

•  While  the  cold-season  ammonia 
criterion  may  in  some  cases  be  different 
than  the  criterion  applicable  to  other 
seasons,  all  periods  of  the  year  should 
be  covered  by  some  ammonia  criterion. 

•  If  a  state,  territory,  or  authorized 
Tribe  can  make  a  finding,  for  a  site  or 
ecoregion,  that  identifies  a  time  of  vear 
when  no  sensitive  life  stages  of  any  fish 
species  are  ordinarily  present  in 
numbers  affecting  the  sustainabilitv  of 
populations,  the  criterion  applicable  to 
that  time  of  year  may  be  set  up  to  3-fold 
higher  than  the  criterion  applicable  to 
the  remainder  of  the  year.  Baseline  and 
subsequent  biological  monitoring  in 
accordance  with  currently  available 
EPA  guidance  should  be  conducted  to 
assure  that  the  integrity  of  the  aquatic 
community  being  protected  is 
maintained  when  these  higher  cold- 
season  concentrations  are  allowed. 

•  Alternatively,  if  a  state,  territory,  or 
authorized  Tribe  can  demonstrate,  based 
on  rigorous  baseline  and  subsequent 
instream  biological  monitoring,  that 
particular  eco-regions  can  fully  support 
beneficial  fisheries  uses,  defined  by 
appropriate  biological  measures,  under 
the  cold-season  concentration  regimes 
occurring  at  monitored  sites  in  the  eco- 
region, then  the  cold-season  criterion 
may  be  set  more  than  3-fold  higher  than 
the  applicable  criterion  to  accord  with 
the  results  of  such  analysis.  In  judging 
the  adequacy  of  the  instream  biological 
monitoring,  EPA  would  rely  on  its  May 
1996  guidance  "Biological  Criteria, 
Technical  Guidance  for  Streams  and 
Small  Rivers"  (EPA  822-B-96-001)  or 
later  updates  when  they  become 
available. 

Endangered  or  Threatened  Species 

Because  the  criteria  are  generally 
designed  to  protect  95  percent  of  all  fish 


and  aquatic  invertebrate  taxa.  there 
remains  a  small  possibility  that  the 
criteria  will  not  protect  all  listed 
endangered  or  threatened  species 
Consequently,  EPA  recommends  the 
following: 

In  adopting  ammonia  criteria  for  specific 
water  bodies.  States  and  Tribes  ma>  need  to 
develop  site-specific  modifications  of  the 
criteria  to  protect  listed  endangered  or 
threatened  species,  where  sufficient  data 
exist  indicating  that  endangered  or 
threatened  species  are  more  sensitive  to  a 
pollutant  than  the  species  upon  which  the 
criteria  are  based  Such  modifications  mav  be 
accomplished  using  either  of  the  following 
two  procedures   (1)  If  the  CMC  is  greater  than 
0  5  times  the  .Species  Mean  Acute  Value  for 
a  listed  threatened  or  endange.-ed  species,  or 
a  surrogate  for  such  species,  obtained  from 
flow-through,  measured-concentration  tests, 
then  the  CMC  should  be  reset  equal  to  0.5 
times  that  Species  Mean  .Acute  Value  (The 
empirical  factor  0,5  converts  from  a  50 
percent  lethality  concentration  to  a  minimal- 
lethality  concentration,)  If  CCC  is  greater 
than  the  Species  Mean  Chronic  Value  of  a 
listed  threatened  or  endangered  species  or 
surrogate,  then  the  CCC  should  be  reset  to 
that  Species  .Mean  Chronic  Value,  (2)  The 
site-specific  criteria  may  be  calculated  using 
the  recalculation  procedure  for  site-specific 
modifications  described  in  Chapter  .3  of  the 
US  EP.A  Water  Quality  Standards 
Handbook,  Second  Edition — Revised  (1994). 

Issues  for  Public  Comment 

Because  the  ammonia  CCC  is  so  much 
lower  than  the  CMC.  the  CCC  is 
expected  to  be  the  basis  for  water 
quality-based  controls  much  more  often 
than  IS  the  ammonia  CMC,  EPA  is 
therefore  particularly  interested  in 
public  comment  addressing  the 
scientific  basis  for  the  CCC.  For 
comments  addressing  the  CMC  or  its 
associated  averaging  period.  EPA  would 
find  it  helpful  if  the  commenter  would 
explain  how  the  comment  issue  would 
affect  water  quality-based  controls 

While  welcoming  all  comments.  EP.A 
especially  solicits  additional  data  on  the 
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chronic  toxicity  of  ammonia  to  aquatic 
life,  comments  on  the  interpretation  of 
data  on  ammonia-sensitive  species  such 
as  fingernail  clam,  rainbow  trout, 
bluegill,  and  Hyalella,  field  data 
relevant  to  effects  and  effect 
concentrations  of  ammonia  under 
summer  and  winter  conditions,  and 
comments  on  the  cold-season  policy 
presented  above. 

Based  on  public  comments  and  any 
other  new  information  available,  EPA 
will  decide  whether  revision  of  the 
criteria  is  necessary.  EPA  will 
subsequently  publish  a  notice  indicating 
either  its  revised  criteria 
recommendations,  or  its  decision  not  to 
revise. 

Dated:  August  3.  1998. 
J.  Charles  Fox. 

Acting  Assistant  Administrator  for  Water 
[FR  Doc.  98-22202  Filed  8-17-98;  8:45  ani] 

BILLING  CODE  6S60-«0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  submitted  to  0MB  for 
Review  and  Approval 

August  10,  1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995 .  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
information  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  September  17, 
1998.  If  you  anticipate  that  you  will  be 


submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications,  Room 
234,  1919  M  St.,  NW.,  Washington,  DC 
20554  or  via  internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0287. 

Title:  Section  78.69  Cable  Relay 
Station  Records. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  1,800. 

Estimated  Time  Per  Response:  26 
hours. 

Frequency  of  Response:  Mandatory 
recordkeeping  requirement. 

Total  Annual  Burden:  46,800  hours. 

Cost  to  Respondents:  $9,000 
(Photocopying  and  stationery  costs). 

Needs  and  Uses:  Section  78.69 
requires  that  licensees  of  cable  CARS 
stations  maintain  various  records, 
including  but  not  limited  to  records 
pertaining  to  transmissions, 
unscheduled  interruptions  to 
transmissions,  maintenance, 
observations,  inspections  and  repairs. 
Station  records  are  required  to  be 
maintained  for  a  period  of  not  less  than 
two  years.  The  records  kept  pursuant  to 
§  78.69  provide  for  a  history  of  station 
operations  and  are  reviewed  by 
Commission  staff  during  field 
investigations  to  ensure  that  proper 
operation  of  the  stations  is  being 
conducted. 

OMB  Approval  Number:  3060-0419. 

Title:  Sections  76.94,  76.95,  76.155, 
76.156,  76.157  and  76.159  Syndicated 
Exclusivity  and  Network  Non- 
Duplication  Rights. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  5,392  (1,141 
commercial  television  stations  +  4,251 
cable  television  stations). 

Estimated  Time  Per  Response:  0.5  - 
2.0  hours. 

Frequency  of  Response:  Mandatory; 
On  occasion  reporting  requirement; 
Third  party  disclosiue. 

Total  Annual  Burden:  178,640  hours. 


Cosf  to  Respondents:  $192,132 
(Notification  and  disclosure 
requirements). 

Needs  and  Uses:  Sections  76.94(a) 
and  76.155(a)  require  television  stations 
and  program  distributors  to  notify  cable 
television  system  operators  of  non- 
duplication  protection  and  exclusivity 
rights  being  sought.  The  notification 
shall  include  (1)  the  name  and  address 
of  the  party  requesting  non-duplication 
protection/exclusivity  rights  and  the 
television  broadcast  station  holding  the 
non-duplication  right;  (2)  the  name  of 
the  program  or  series  for  which 
protection  is  sought;  and  (3)  the  dates 
on  which  protection  is  to  begin  and  end. 

Section  76.94(b)  requires  broadcasters 
entering  into  contracts  providing  for 
network  non-duplication  protection  to 
notify  cable  systems  within  60  days  of 
the  signing  of  such  a  contract.  If  they  are 
unable  to  provide  notices  as  provided 
for  in  §  74.94(a),  they  must  provide 
modified  notices  that  contain  the  name 
of  the  network  which  has  extended  non- 
duplication  protection,  the  time  periods 
by  time  of  day  and  by  network  for  each 
day  of  the  week  that  the  broadcaster  will 
be  broadcasting  programs  from  that 
network,  and  the  duration  and  extent  of 
the  protection. 

Section  76.94(d)  requires  broadcasters 
to  provide  the  following  information  to 
cable  television  systems  under  the 
following  circumstances:  (1)  In  the 
event  the  protection  specified  in  the 
notices  described  in  paragraphs  (a)  or 
(b)  of  this  section  has  been  limited  or 
ended  prior  to  the  time  specified  in  the 
notice,  or  in  the  event  a  time  period,  as 
identified  to  the  cable  system  in  a  notice 
pursuant  to  paragraph  (b)  of  this  section, 
for  which  a  broadcaster  has  obtained 
protection  is  shifted  to  another  time  of 
day  or  another  day  (but  not  expanded), 
the  broadcaster  shall,  as  soon  as 
possible,  inform  each  cable  television 
system  operator  that  has  previously 
received  the  notice  of  all  changes  from 
the  original  notice.  Notice  to  be 
furnished  "as  soon  as  possible"  under 
this  section  shall  be  furnished  by 
telephone,  telegraph,  facsimile, 
overnight  mail  or  other  similar 
expedient  means.  (2)  In  the  event  the 
protection  specified  in  the  modified 
notices  described  in  paragraph  (b)  of 
this  section  has  been  expanded,  the 
broadcaster  shall,  at  least  60  calendar 
days  prior  to  broadcast  of  a  protected 
program  entitled  to  such  expanded 
protection,  notify  each  cable  system 
operator  that  has  previously  received 
notice  of  all  changes  from  the  original 
notice. 

Section  76.155(d)  requires  that  in  the 
event  the  exclusivity  specified  in 
paragraph  (a)  of  this  section  has  been    . 
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limited  or  has  ended  prior  to  the  time 
specified  in  the  notice,  the  distributor  or 
broadcaster  who  has  supplied  the 
original  notice  shall,  as  soon  as  possible, 
inform  each  cable  television  system 
operator  that  has  previously  received 
the  notice  of  all  changes  from  the 
original  notice.  In  the  event  the  original 
notice  specified  contingent  dates  on 
which  exclusivity  is  to  begin  and/or 
end.  the  distributor  or  broadcaster  shall, 
as  soon  as  possible,  notify  the  cable 
television  system  operator  of  the 
occurrence  of  the  relevant  contingency. 
Notice  to  be  furnished  "as  soon  as 
possible"  under  this  section  shall  be 
furnished  by  telephone,  telegraph, 
facsimile,  overnight  mail  or  other 
similar  expedient  means. 

Sections  76.94(e)(2)  and  76.155(c)(2) 
states  that  if  a  cable  television  system 
asks  a  television  station  for  information 
about  its  program  schedule,  the 
television  station  shall  answer  the 
request. 

Sections  76.94(f)  and  76.157  require  a 
distributor  or  broadcaster  exercising 
exclusivity  to  provide  to  the  cable 
system,  upon  request,  an  exact  copy  of 
those  portions  of  the  contracts,  such 
portions  to  be  signed  by  both  the 
network  and  the  broadcaster,  setting 
forth  in  full  the  provisions  pertinent  to 
the  duration,  nature,  and  extent  of  the 
non-duplication  terms  concerning 
broadcast  signal  exhibition  to  which  the 
parties  have  agreed.  Providing  copies  of 
relevant  portions  of  the  contracts  is 
assumed  to  be  accomplished  in  the 
notification  process  set  forth  in  §§  76.94 
and  76.155. 

Section  76.159  (requirements  for 
invocation  of  protection)  requires 
broadcasters  to  obtain  amended 
contracts  when  existing  contracts  have 
ambiguous  language.  We  assume  all 
broadcasters  that  have  enforceable 
syndicated  rights  in  their  contracts  have 
by  now  amended  their  existing 
contracts.  Any  contracts  entered  into 
after  August  18,  1988,  would  contain 
the  required  language  set  forth  in  this 
section. 

Section  76.95(a)  states  that  network 
non-duplication  provisions  of  §§  76.92 
through  76.94  shall  not  apply  to  cable 
systems  serving  fewer  than  1,000 
subscribers.  Within  60  days  following 
the  provision  of  service  to  1,000 
subscribers,  the  operator  of  each  system 
shall  file  a  notice  to  that  effect  with  the 
Commission,  and  serve  a  copy  of  that 
notice  on  every  television  station  that 
would  be  entitled  to  exercise  network 
non-duplication  protection  against  it. 

Section  76.156(b)  states  that  the 
provisions  of  §§  76.151  through  76.155 
shall  not  apply  to  a  cable  system  serving 
fewer  than  1,000  subscribers.  Within  60 


days  following  the  provision  of  service 
to  1,000  subscribers,  the  operator  of 
each  such  system  shall  file  a  notice  to 
that  effect  with  the  Commission,  and 
serve  a  copy  of  that  notice  on  ever>' 
television  station  that  would  be  entitled 
to  exercise  syndicated  exclusivity 
protection  against  it. 

The  purpose  of  the  various 
notification  and  disclosure  requirements 
accounted  for  in  this  collection  is  to 
protect  broadcasters  who  purchase  the 
exclusive  rights  to  transmit  syndicated 
programming  in  their  recognized  market 
areas.  The  Comrnission's  syndicated 
exclusivity  rules  permit,  but  not  require, 
broadcasters  and  program  distributors  to 
obtain  the  same  enforceable  exclusive 
distribution  rights  for  syndicated 
programming  that  all  other  video 
programming  distributors  possess. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

(FR  Doc.  98-22160  Filed  8-17-98;  845  am] 

BILLING  CODE  6712-01-F 


FEDERAL  MARITIME  COMMISSION 
[DocketNo.  9S-14] 

Shipping  Restrictions,  Requirements 
and  Practices  of  the  People's  Republic 
of  China 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice  of  Inquiry. 


SUMMARY:  The  Federal  Maritime 
Commission  has  concerns  about  laws, 
rules,  and  policies  of  the  Government  of 
the  People's  Republic  of  China  that 
appear  to  have  an  adverse  impact  on 
U.S.  shipping,  and  which  may  merit 
Commission  attention  under  section  19 
of  the  Merchant  Marine  Act,  1920  or  the 
Foreign  Shipping  Practices  Act  of  1988. 
The  Commission  is  seeking  information 
on  a  number  of  Chinese  practices  and 
restrictions  and  their  effects  on  U.S. 
oceanborne  trade  from  interested 
parties,  including  shippers, 
transportation  intermediaries,  vessel 
operators  and  others  in  the  shipping 
industry. 

DATES:  Comments  due  on  or  before 
October  2,  1998. 

ADDRESSES:  Send  comments  (original 
and  20  copies)  to:  Joseph  C.  Polking. 
Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  Street, 
NW,  Washington,  DC  20573-0001.  (202) 
523-5725. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Panebianco,  General  Counsel. 
Federal  Maritime  Commission.  800 
North  Capitol  Street,  NW,  Washington, 
DC  20573-0001 (202)  523-5740. 


SUPPLEMENTARY  INFORMATION: 

Background 

In  recent  months,  a  number  of  sources 
have  expressed  concerns  to  the  Federal 
Maritime  Commission  ("FMC"  or 
"Commission")  about  laws,  rules,  and 
policies  of  the  Government  of  the 
People's  Republic  of  China  that  appear 
to  have  an  adverse  impact  on  U.S. 
oceanborne  commerce.  The  Commission 
has  initiated  this  proceeding  to  compile 
a  record  on  these  matters  in  order  to 
determine  if  further  Commission  action 
under  section  19  of  the  Merchant 
Marine  Act.  1920  ("section  19")  or  the 
Foreign  Shipping  Practices  Act  of  1988 
("FSPA")  is  warranted.!  This  Notice  of 
Inquir\',  directed  at  shippers, 
transportation  intermediaries,  vessel 
operators  and  other  interested  parties, 
inquires  about  the  particular  issues  and 
restrictions  they  face  in  China,  and  the 
effects  of  those  restrictions  on  their 
business  operations. 

Executive  Branch  Agencies'  Assessment 

On  July  22.  1998.  John  E.  Graykowski, 
Acting  Maritime  Administrator!  US. 
Department  of  Transportation,  wrote  to 
Commission  Chairman  Creel  on  behalf 
of  the  Departments  of  Transportation. 
State,  and  Commerce,  to  provide  the 
Commission  with  a  description  of  the 
maritime  relationship  between  the 
United  States  and  China  The  Executive 
Branch  agencies  first  described  in  broad 
terms  the  apparent  policy  differences 
that  underlie  many  of  the  particular 
points  of  contention  in  U.S.-Sino 
maritime  relations: 

The  focal  point  for  non-Chinese  companies 
interested  in  maritime  trade  with  Chma  and 


'  Section  19  of  the  Merchant  Marine  Act,  1920,  46 
U.S.C.  app.  sec  876.  authorizes  the  Commission. 
inter  alia,  to:  make  rules  and  regulations  affecting 
shipping  m  the  foreign  trade  not  in  conflict  with 
law  in  order  to  adjust  or  meet  general  or  special 
conditions  unfavorable  to  shipping  in  the  foreign 
trade*    *    *  which  arise  out  of  or  result  from  foreign 
laws,  rules,  or  regulations  or  from  competitive 
methods  or  practices  employed  by  owners, 
operators,  agents,  or  rriasters  of  vessels  of  a  foreign 
country:  *    *   * 

The  Foreign  Shipping  Practices  .\c\  of  1988.  46 
U.S.C.  app  sec.  1710a.  authorizes  the  Commission 
to  investigate  whether  any  laws,  rules,  regulations, 
policies,  or  practices  of  foreign  governments,  or  any 
practices  of  foreign  carriers  or  other  persons 
providing  maritime  or  maritime  related  services  in 
a  foreign  country  result  in  the  existence  of 
conditions  that  (1)  adversely  affect  the  operations 
of  United  States  carriers  in  the  United  States 
oceanborne  trade:  and  (2)  do  no!  exist  for  foreign 
carriers  of  that  country  in  the  United  Slates  under 
the  laws  of  the  United  Slates  or  as  a  result  ofacis 
of  United  States  carriers  or  other  persons  providing 
maritime  or  maritime-related  services  in  the  Unitec 
States.  If  the  Commission  det'irmines  that  such 
adverse  conditions  exist,  it  ma\  take  actions 
including  limitations  on  sailings,  suspension  of 
tariffs,  suspension  of  agreements,  or  fees  not  to 
exceed  Si, 000,000  per  voyage 
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accustomed  to  operating  in  a  free  market  is 
the  apparent  Chinese  policy  of  seeking  to 
control  the  trade  rather  than  allow  market 
forces  to  operate.  In  practice,  this  policy  has 
been  characterized  by  increasmg  restrictions 
imposed  unilaterally  by  the  Chinese 
government  on  foreign  carriers'  operations. 
Efforts  to  expand  the  scope  of  their  business 
operations  required  extended 
intergovernmental  negotiations.  *   •    *  An 
important  aspect  of  this  policy  is  a  general 
lack  of  transparency  We  believe  U.S.  carriers 
in  the  China  trade,  as  global  intermodal 
transportation  companies,  feel  acutely  the 
effects  of  Chinese  restrictions.  In  addition, 
the  limitation,  restriction  or  prevention  of 
efficient  shipping  and  intermodal  services  by 
foreign  companies  negatively  affects  users  of 
shipping  services  as  well. 

In  recent  years,  the  Executive  Branch 
agencies  have  met  repeatedly  with  their 
Chinese  counterparts,  led  by' the 
Ministry  of  Communications  ("MOC"), 
"to  persuade  them  to  remove  the 
restrictions  that  U.S.  carriers  face  in  the 
China  trade  aiid.  in  so  doing,  to  achieve 
operating  conditions  for  them  in  China 
that  are  equivalent  to  the  open,  market- 
oriented  treatment  enjoyed  by  Chinese 
carriers  in  the  United  States."  The 
Acting  Maritime  Administrator  attached 
to  this  letter  a  copy  of  the  .•\greed 
Minutes  of  the  most  recent  negotiating 
rounds,  in  Beijing.  lune,  25-28,  1997. 
and  in  Washington.  December  3-11, 
1997.  The  talks  covered  ten  main  areas: 
access  by  US  carriers  to  Chinese  ports 
on  24-hour  approval;  Shanghai 
Shipping  Exchange;  Chinese 
multimodal  regulation;  shipping 
between  Hong  Kong,  China,  and 
mainland  China;  shipping  across  the 
Taiwan  Strait;  limitations  on  carriers' 
branch  offices  in  China;  exclusion  of 
foreign  carriers  from  vessel  agency 
operations  in  China;  the  Port  of  Tianjin/ 
Sea-Land  joint  venture  to  operate  a 
marine  terminal;  the  Controlled  Carrier 
Act  (section  9  of  the  Shipping  Act  of 
1984):  and  COSCO's  efforts  to  lease  a 
marine  terminal  at  a  former  U.S.  Naw 
facility  in  Long  Beach,  California. 

The  Executive  Branch  agencies  also 
reported  on  an  unwritten  agreement  the 
L'.S.  and  Chinese  delegation  came  to  in 
December,  1997  This  agreement 
reportedly  had  three  parts: 

•  The  Maritime  Aaministration  and 
the  U.S.  carriers  would  support  in 
writing  a  China  Ocean  Shipping  (Group) 
Company,  Inc.  (  "COSCO")  petition  to 
the  Commission  for  permission  to  match 
competitors'  rates  on  24  hours'  notice 
(as  opposed  to  the  statutory  30-day 
period  for  controlled  carriers); 

•  The  MOC  would  approve  American 
President  Lines,  Ltd.  and  Sea-Land 
Service,  Inc.'s  pending  port  access 
requests  and  would  act  expeditiously 
(i.e.,  within  10  days)  on  their  future 
requests;  and 


•  The  MOC  would  approve  Sea- 
Land's  joint  venture  with  the  Port  of 
Tianjin. 

Although  the  Commission  granted  the 
relief  sought  by  COSCO, ^  the  Executive 
Branch  agencies  reported.  MOC  has  not 
yet  given  the  necessary  approval  for  the 
Sea-Land  terminal  venture  in  Tianjin. 
The  agencies  said  that  some  U.S.  carrier 
applications  now  have  been  approved, 
some  have  not  yet  been  acted  upon,  and 
at  least  one  has  been  rejected. 

The  E.xecutive  Branch  agencies  noted 
new  Chinese  regulations  prescribing 
penalties  for  operators  of  unapproved 
liner  services,  including  fines  and 
confiscation  of  revenues  and  business 
licenses.  They  also  observed  that 
"access  by  foreign  vessels  to  ostensibly 
open  ports  in  China  is  now  solely  at  the 
discretion  of  MOC,"  and  "a  variety  of 
normal  commercial  activities,  including, 
for  example,  rate-setting  and  use  of 
intermodal  through  bills  of  lading,  are 
subject  to  monitoring,  approval  or 
denial  by  MOC." 

Other  Recent  Communications 
Regarding  China  Maritime  Policy 

The  Commission  received  a  letter, 
dated  June  24,  1998,  from  Owen  G. 
Glenn,  Chairman  of  Direct  Container 
Line,  an  U.S. -based  non-vessel- 
operating  common  carrier  ("NVOCC"), 
raising  the  issue  of  Chinese  restrictions 
on  foreign  NVOCCs.  Mr.  Glenn  took 
note  of  the  Commission's  efforts  in 
support  of  Direct's  successful  attempts 
to  enter  the  Korean  market,'  and  the 
Commission's  support  for  Executive 
Branch  agencies'  efforts  to  open  the 
Brazilian  market  to  U.S.  NVOCCs,  and 
asked  what  action  the  Commission 


-  By  Final  Order  dated  March  27,  1998.  in  Petition 
No.  Pl-98.  the  Commission  granted  COSCO  an 
exemptiop.  from  the  statutory  waiting  period  for  rate 
changes  for  a  controlled  carrier  under  the 
Controlled  Carrier  Act.  COSCO's  petition  was 
supported  in  writing  by  U.S.  carriers  Sea-Land 
Service.  Inc.  and  American  President  Lines.  Ltd  , 
MARAD,  and  a  number  of  shippers.  The 
Commission  granted  COSCO's  request  for  an 
exemption  from  the  30-day  delay  in  tariff 
effectiveness  on  the  basis  that  such  an  exemption 
met  the  four  criteria  in  section  16  of  the  1984  Act 
Despite  COSCO's  representations  in  that  proceeding 
that  the  expedited  filing  was  important  to  their 
ability  to  compete',  it  has  not  once  used  the 
authority  granted  it  in  the  exemption. 

"  See  Docket  No.  92-42.  Actions  to  Adjust  or  Mppt 
Conditions  Unfavorable  to  Shipping  in  the  United 
States/Korea  Trade,  26  S.R.R.  ,S91.  In  response  to 
a  Petition  (No.  P2-92)  filed  by  Direct  Container 
Line,  the  Comimission  issued  a  Final  Rule  on 
November  13.  1992.  under  section  19(l)(b)  of  the 
Merchant  Marine  Act.  1920.  The  Commission  found 
that  the  Korean  Maritime  Transportation  Business 
Act  created  conditions  which,  inter  alia,  precluded 
or  tended  to  preclude  non-Korean  NVOCCs  and 
freight  forwarders  from  competing  in  the  U.S./ 
Korean  trade,  and  denied  NVOCCs  and  freight 
forwarders  owned  and  operated  by  non-Korean 
nationals  equal  access  to  cargo  moving  from  Korea 
to  the  United  States. 


might  consider  taking  with  regard  to 
current  Chinese  restrictions. 

FMC  Chairman  Creel  also  received  a 
letter,  dated  June  16,  1998,  from  Senator 
Ernest  F.  Hollings,  expressing  his 
concern  for  the  deterioration  of  the  U.S.- 
China maritime  relationship  and  the 
limitations  imposed  by  MOC  on  U.S. 
carriers  in  the  Chinese  trade. 
Specifically,  the  Senator  observed  that 
U.S.  carriers  are  subject  to  a 
cumbersome  approval  process  for 
routine  vessel  and  itinerary  changes, 
restrictions  on  number  and  location  of 
their  branch  offices  in  China,  limits  on 
their  intermodal  services  to  inland 
customers  in  China,  and  a  complete 
prohibition  on  their  operation  of  vessel 
agency  services.  Senator  Hollings 
reminded  the  Chairman  that  COSCO, 
now  one  of  the  largest  and  most 
successful  carriers  in  the  U.S.  trades, 
does  not  face  these  same  restrictions  in 
the  United  States. 

The  Senator  further  recounted  the 
making  of  the  unwritten  "Gentlemen's 
Agreement"  between  U.S.  and  Chinese 
negotiators  in  December  1997,  and  the 
U.S.  side's  actions  to  honor  that 
agreement.  The  Chinese,  he  noted,  had 
still  failed  to  act  on  their  agreement  to 
approve  vessel  registration  applications 
and  U.S.  carrier  port  access,  and  to 
approve  a  U.S.  carrier's  port  operating 
joint  venture.  Senator  Hollings  urged 
the  Commission  to  investigate  these 
matters  and  act  to  encourage  China  to 
remove  restrictions  on  U.S.  carriers  so 
they  may  compete  freely  and  openly  in 
China. 

The  Commission  also  has  been 
approached  on  a  number  of  occasions 
by  U.S. -flag  vessel  operators,  who  have 
complained  informally  about  the 
matters  raised  by  the  Executive  Branch 
agencies,  and  underscored  their  desire 
for  improvements. 

COSCO's  Recent  Statements 

COSCO  issued  a  public  statement 
addressing  the  criticism  of  Chinese 
shipping  policies  by  U.S.  officials.  The 
thrust  of  COSCO's  position  is  that  it  is 
subject  to  the  same  restrictions  as  U.S. 
carriers  in  China,  and  that  it  is  subject 
to  discriminatory  treatment  under  the 
controlled  carrier  provisions  of  the 
Shipping  Act.  COSCO  stated,  in  part: '' 

Earlier  this  year,  talks  were  held  in  both 
the  United  States  and  China  to  try  to 
reciprocally  lessen  regulations  for  Chinese 
carriers  in  the  U.S.  and  for  U.S.  carriers  in 
China.  The  spirit  and  intent  of  these  talks 
were  to  enhance  and  encourage  a  more  free 
and  open  trade  environment  for  the  two 


^  "COSCO's  Response  and  Clarifications  to 
Allegations  Made  by  the  Honorable  Senators:  E. 
Hollings.  C.  Thomas.  I.  Helms.  G.  Smith  and  [. 
Breaux.  "  wrww.cosco-usa.com/ie4/nevvs/sale.htm. 


important  trading  partners.  Recent  comments 
made  would  lead  public  opinion  to  believe 
that  Chinese  flag  carriers  receive  complete 
freedom  to  operate  without  any  restrictions 
in  the  U.S.  while  U.S.  carriers  are  severely 
restricted  in  China.  These  statements  are 
inaccurate,  as  Chinese  flag  carriers  operate 
under  controlled  carrier  restrictions  in  the 
United  States.  Although  U.S.  flag  carriers 
may  be  facing  some  restrictions  in  China, 
these  restrictions  are  universally  applied  and 
do  not  single  out  certain  carriers.  Pursuant  to 
the  memorandum  of  U.S.-Sino  Maritime 
discussions  signed  in  June  of  1996,  U.S.  flag 
carriers  were  granted  important  trade 
concessions  not  available  to  other  countries. 
Additional  concessions  were  granted  to  the 
U.S.  carriers  recently  including  permission  to 
establish  6  additional  shipping  routes  in 
China. 

Earlier  this  year.  Chinese  carriers  were 
granted  a  limited  exemption  from  the 
controlled  carrier  restrictions  by  allowing 
them  to  meet  a  filed  rate  of  a  competing 
ocean  shipping  line  on  one  day's  notice. 
While  we  saw  this  as  a  good  first  step,  most 
of  the  progress  that  was  made  with  this 
exemption  would  be  negated  if  the  current 
deregulation  bill  S-414  is  passed.  COSCO 
will  lose  its  flexibility  in  tariff  pricing  if  the 
current  deregulation  bill  is  passed.  We  will 
be  deprived  our  current  right  to  file  rates  in 
China/Hong  Kong-US  bilateral  trade  on  one 
day's  notice,  thus  making  COSCO's 
competitiveness  reduced  dramatically.  The 
intent  of  the  talks  between  the  two  nations 
were  to  reduce  restrictions  on  both  sides, 
granting  Chinese  shipping  lines  matching 
ability  on  the  cross  trades  while  introducing 
new  regulations  on  the  bilateral  trades 
contradicts  the  intent  of  the  discussions. 
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Discussion  and  Request  for  Comments 

The  Commission,  in  order  to 
determine  whether  any  of  a  number  of 
Chinese  laws,  rules,  regulations, 
poHcies  or  practices  merit  further 
Commission  action  under  section  19  or 
the  Foreign  Shipping  Practices  Act,  is 
collecting  information  on  the  following 
specific  areas  at  this  time. 

1.  NVOCC  and  Freight  Forwarder 
Operations 

As  noted  by  Direct  Container  Line. 
U.S.  N'VOCCs  and  ocean  freight 
forwarders  appear  to  face  serious 
restrictions  in  obtaining  the  necessary- 
licenses  and  permissions  to  do  business 
in  China.  Indeed,  it  appears  that  wholly 
foreign-owned  NVOCCs  such  as  Direct 
Container  Line  are  barred  from  engaging 
in  a  number  of  commercial  activities, 
such  as  offering  through  transportation 
as  an  NVOCC.  Other  types  of  services 
appear  to  be  permitted,  but  only  if  a 
foreign  firm  enters  a  joint  venture  with 
a  Chinese  entity.  The  Commission  is 
seeking  to  establish  a  clear  record  of 
what  types  of  services  U.S.  NVOCCs  or 
forwarders  are  permitted  to  perform  in 
China,  what  activities  are  prohibited, 
and  what  requirements  or  prerequisites 


are  imposed.  We  note  that  Chinese 
forwarders  and  NVOCCs,  in  contrast, 
face  no  nationahty-based  restrictions 
doing  business  in  this  country. 

Therefore,  it  would  be  useful  for  the 
Commission  to  receive  comments 
describing,  in  detail,  what  types  of 
transportation  intermediary  activities 
are  permitted,  what  are  prohibited,  and 
in  what  instances  are  joint  ventures  or 
similar  arrangements  required.  What 
conditions,  requirements  or  restrictions 
are  placed  on  ocean  transportation 
intermediary  activities  (e.g.,  arranging 
inland  or  ocean  transportation, 
preparing  documentation  and  issuing 
bills  of  lading,  consolidation, 
warehousing,  cargo  agency,  logistics 
services,  etc.)?  What  types  of  licenses 
are  required,  and  what  restrictions  are 
placed  on  their  issuance?  Who  issues 
the  necessary  licenses  and  permissions, 
and  what  are  the  legal  standards  and 
procedures  for  granting  them?  Also, 
what  commercial  partners  are  available 
in  China  for  joint  ventures,  and  under 
what  commercial  conditions? 

Individual  companies'  accounts  of 
their  efforts,  successful  or  otherwise,  to 
establish  operatiotis  in  China,  and  their 
dealings  with  Chinese  authorities, 
would  be  useful.  Any  supporting 
documentation  would  be  welcomed. 

The  Commission  also  seeks  to 
determine  the  effects  on  shippers  of  anv 
such  restrictions;  that  is,  do  restrictions 
on  foreign  transportation  intermediaries 
have  any  adverse  effects  on  shippers' 
ability  to  secure  efficient  and 
economical  intermodal  transportation 
services  in  U.S.  oceanborne  commerce? 

2.  Port  Access  and  Licensing  of  Liner 
Services 

The  Commission  has  concerns  about 
apparent  Chinese  restrictions  on  port 
access  or  the  licensing  of  liner  services. 
Despite  the  fact  that  the  U.S. -China 
bilateral  agreement  authorizes  vessel 
calls  on  24  hours'  notice  for  national 
flag  vessels,  it  appears  that  MOC 
requires  foreign  carriers  to  obtain 
hcenses  or  pre-approvals  to  offer  liner 
services  at  Chinese  ports.  It  appears  that 
this  licensing  procedure  can  take  up  to 
90  days  or  more.  Details  of  the  approval 
process  are  not  apparent;  it  is  unclear 
whether  permissions  are  granted  by 
service  string,  by  port,  by  company  or 
consortium,  or  by  vessel.  Moreover,  it  is 
not  clear  what  the  criteria  are  by  which 
requests  can  be  withheld  or  denied,  and 
what,  if  any.  appeal  rights  carriers 
enjoy. 

By  separate  order,  the  Commission 
has  requested  more  information  on 
these  matters  from  U.S.  and  Chinese 
shipping  lines.  However,  the 
Commission  would  welcome  comments 


from  any  other  carrier,  shipper,  or  other 
party  that  could  shed  light  on  these 
practices  and  their  effects  on  U.S. -China 
oceanborne  trade. 

3.  Carrier  Branch  Offices  and 
Multimodal  Transport  Operations 

U.S.  carriers  appear  to  face  a  number 
of  restrictions  in  operating  branch 
offices  in  China.  Chinese  authorities 
have  denied  carrier  requests  to  increase 
the  number  of  branch  offices  in  China. 
The  addition  of  branch  offices  for 
foreign  carriers  apparently  has  required 
direct  govemment-to-government 
appeals  and  negotiations;  such 
impediments  certainly  do  not  exist  for 
Chinese  lines.  For  the  branch  offices 
that  do  exist,  it  appears  that  there  mav 
be  serious  restrictions  on  their 
operations,  both  in  terms  of  the 
geographic  area  they  may  serve  and  the 
scope  of  services  they  may  offer.  A 
number  of  these  may  be  the  same  as.  or 
similar  to.  the  restrictions  faced  bv 
NVOCCs  and  forwarders  m  China,  as 
described  above.  Apparently,  there  are 
certain  narrowly  prescribed  business 
areas  in  which  U.S.  carriers  are  allowed 
to  operate;  however,  it  is  unclear  just 
what  those  areas  are. 

We  are  particularly  concerned  about 
restrictions  that  may  Umit  carriers' 
ability  to  offer  multimodal 
transportation  services.  It  is  our 
understanding  that  new  regulations  over 
such  services  have  been  proposed,  and 
carriers  wishing  to  offer  them  are 
required,  or  may  soon  be  required,  to 
seek  central  government  permission. 
The  Commission  requires  more 
information  on  such  restrictions  on 
carriers'  branch  office  or  multimodal 
operations. 

Chinese  authorities  have  advocated  a 
"most-favored-nation"  approach  to 
shipping  regulation.  Under  such  an 
approach,  the  subject  country  treats  all 
foreign  business  concerns  operating 
therein  the  same  in  terms  of  rights  and 
restrictions.  It  would  appear,  however, 
that  the  most-favored-nation  approach 
advocated  by  Chinese  authorities 
bestows  on  Chinese  shipping  lines  an 
extraordinary  commercial  advantage; 
they  (unlike  their  competitors)  can  reap 
the  benefits  of  the  important  and 
expanding  Chinese  market  with  a  more 
extensive  and  unrestricted  network  of 
branch  offices  and  multimodal 
operations,  while  taking  advantage  of 
the  relative  lack  of  restrictions  on 
offices,  marketing,  and  inland  transport 
in  the  United  States.*^ 


Mndeed.  it  is  no  defense  under  section  19  and  the 
FSPA  to  suggest  that  U.S.  companies  are  treated  no 
worse  than  other  foreign  firms.  Under  section  19. 

Continued 
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The  Commission  would  welcome 
comments  from  anv  carrier,  shipper,  or 
other  party  on  the  details  or  effects  of 
these  issues. 

4.  Vessel  Agency  Sen'ices 

The  Commission  would  also  benefit 
from  comments  on  the  apparent  Chinese 
restriction  on  foreign  firms  offering 
vessel  agency  services.  It  appears  that 
China  requires  U.S.  carriers  to  deal  with 
PENAVICO  (a  subsidiary  of  COSCO)  or 
China  Marine  Service  (a  subsidiary  of 
China  National  Foreign  Trade 
Transportation  (Group)  Corporation 
('"Sinotrans")).  The  fact  that  "[fjoreign 
shipping  companies  may  select  freely 
any  shipping  agencies  for  services, 
provided  that  these  agencies  are  entitled 
to  perform  their  services  for  foreign 
vessels."  as  the  Chinese  delegation 
remarked,  appears  to  be  of  little 
consequence  if  only  Chinese 
government-owned  vessel  agency 
services  have  such  approval.  Similarly, 
our  concerns  are  not  allayed  bv  the 
Chinese  assertions  in  bilateral  maritime 
discussions  that  Chinese  vessel  agency 
companies  are  "entirely  independent 
from  their  parent  companies."  as 
Chinese  carriers  face  no  similar 
restrictions  in  the  United  States. 

It  wnuki  be  beneficial  to  determine 
e.xactly  what  the  legal  bases  are  for  the 
exclusion  of  U.S.  carriers  from  this 
market  in  China;  what  specific  services 
are  at  issue;  what  the  conunercial 
impact  of  the  restrictions  mav  be:  and 
whether  Chinese  carriers  perform  such 
services  for  themselves  in  this  countrv. 

.Voiv  Thert'fore.  it  is  Ordered,  that  this 
Notice  of  Inquiry  be  published  in  the 
Federal  Register. 

Bv  the  Commission. 
Joseph  C.  Polking, 
Sfcretan: 

IFR  Doc.  98-22112  Filed  8-17-98;  8:45  am| 
BILLING  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bonk  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seqf.) 


the  Commission  is  directed  to  address  conditions 
unfavorable  to  shipping  in  the  foreign  trade;  that  all 
non-Chinese  carriers  in  the  trade  are  subject  to  the 
same  unfavorable  conditions  would  appear  to 
augment  rather  than  lessen  the  effect  of  lho.se 
conditions.  Under  the  FSP.'\,  the  Commission  is 
specifically  directed  to  compare  the  treatment  of 
U.S.  carriers  in  a  foreign  countrv  to  the  treatment 
of  that  countrv's  carriers  in  the  US.,  not  to  the 
treatment  of  other  foreign  lines  abroad. 


(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  L'nited  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indic;ated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  11, 
1998. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume.  Vice  President)  104 
Maru^tta  Street,  N.W..  Atlanta.  Georgia 
30303-2713; 

1.  The  George  Family  Partnership. 
Ltd..  Bonifay,  Florida:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bonifav 
Holding  Company.  Bonifay.  Florida,  and 
thereby  indirectly  acquire  The  Bank  of 
Bonifay,  Bonifay,  Florida. 

2.  South  Alabama  Bancorporation, 
Inc.,  Mobile.  Alabama;  to  acquire  100 
percent  of  the  voting  shares  of 
Commercial  National  Bank  of 
Demopolis,  Demopolis,  Alabama. 

B.  Federal  Reserve  Bank  of  Dallas 
(VV.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272; 

1.  Sterling  Bancshares.  Inc.,  Houston, 
Texas,  and  Sterling  Bancorporation, 
Inc.,  Wilmington,  Delaware;  to  acquire 
100  percent  of  the  voting  shares  of 
Hometown  Bancshares.  Inc..  Houston, 
Texas,  and  thereby  indirectly  acquire 
Clear  Lake  National  Bank.  Houston. 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  13,  1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-22218  Filed  8-17-98;  8;45  am] 

BILLING  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  11;00  a.m.,  Monday, 

August  24.  1998. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets.  N\V..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox.  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-152-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  mav 
contact  the  Board's  Web  site  at  http;// 
vvww.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  August  14.  1998. 
Jennifer  J.  lohnson. 

Secretary  of  the  Board. 

[FR  Doc.  98-22,144  Filed  8-14-98;  3:34  pm] 

BILLING  CODE  6210-01-P 


FEDERAL  TRADE  COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Federal  Trade  Commission. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  the  FTC  has  forwarded  the 
Information  Collection  Request  (ICR) 
abstracted  below,  involving  a  survey  of 
rent-to-own  customers,  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  cost  and  burden. 

The  FTC  published  a  Federal  Register 
notice  soliciting  comments  from  the 
public  concerning  the  information 
collection  requirements  of  the  survey 
and  providing  the  information  required 
by  5  CFR  1320.5(a)(l](iv).  See  63  FR 
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25044  (May  6.  1998).  Three 
organizations  submitted  comments  that 
address  concerns  about  the  need  for  and 
the  methodology  of  conducting  the 
proposed  survey.  The  Supporting 
Statement  submitted  to  OMB  discusses 
these  comments  in  detail.  The 
Supporting  Statement  and  other 
documentation,  including  copies  of  the 
survey  questionnaire,  are  available  from 
the  Bureau  of  Economics  at  the  address 
provided  below.  This  is  another 
opportunity  for  the  public  to  submit 
comments. 

DATES:  Comments  on  the  proposed 
study  must  be  submitted  on  or  before 
September  17,  1998. 
ADDRESSES:  Send  comments  regarding 
the  burden  estimate,  or  any  other  aspect 
of  the  information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  following  addresses:  Edward  Clarke. 
Senior  Economist.  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
E.xecutive  Office  Building,  Room  3228, 
Washington.  DC  20503.  Further 
information,  comments,  and  requests  for 
the  proposed  collection  of  information 
(supporting  statement  and 
questionnaire)  should  be  directed  to 
James  M.  Lacko,  Deputv  Assistant 
Director,  Division  of  Consumer 
Protection,  Bureau  of  Economics, 
Federal  Trade  Commission,  6th  Street 
and  Pennsylvania  Avenue.  N\V., 
Washington.  DC  20580.  Telephone: 
(202)  326-3387.  E-mail: 
JLacko@FTC.gov. 

SUPPLEMENTARY  INFORMATION:  The  FTC 
proposes  to  survey  rent-to-own 
customers  in  order  to  evaluate  their 
experiences  with  rent-to-own 
transactions.  The  FTC  will  use  this 
information  to  gain  an  understanding  of 
the  rent-to-own  industry  and  consumer 
experiences  with  the  industry,  to  assess 
potential  consumer  protection  problems 
in  the  industry,  and  to  inform  possible 
future  FTC  policy.  The  FTC  will  collect 
this  information  on  a  voluntary  basis 
and  the  identities  of  respondents  will 
remain  confidential. 

The  FTC  proposes  to  contract  with  a 
survey  firm  to  identify  300  to  500  rent- 
to-own  consumers  and  to  obtain  briefly 
information  about  their  experience  with 
the  rent-to-own  industry.  A  screening 
process  will  identify  rent-to-own  survey 
respondents  from  a  preexisting  random 
digit  dialing  survey.  Given  the  low 
(roughly  2%)  incidence  rate  of  rent-to- 


own  customers  within  the  general 
population,  the  FTC  estimates  that 
approximately  20.000  people  will  be 
screened  in  order  to  obtain  a  sample  of 
300  to  500  customers. 

The  FTC  will  pretest  the  survey 
questionnaire  on  no  more  than  50 
respondents  to  ensure  that  all  questions 
are  easily  understood.  The  pretest  will 
fake  approximately  10  minutes  for  each 
respondent,  for  a  total  of  8  hours.  The 
final  survey  will  involve  300-500 
respondents,  again  for  approxmiatelv  10 
minutes  each,  for  a  total  of  83  hours. 
Because  a  response  from  an  individual 
will  take  no  more  than  10  minutes  and 
will  be  voluntary,  the  cost  burden  per 
respondent  will  be  negligible. 

Pre-test  questionnaire:  Approxunatei\- 
10  minutes  x  50  people  =  8  hours. 

Screening:  One  initial  question  within 
a  random  survey  of  20,000  people  (other 
topics  are  also  submitted  from  third 
party  entities).  Approximateh  30 
seconds  x  20.000  people  =  167  hours 

Questionnaire  response: 
Approximately  300-500  consumers  >'  10 
minutes  =  83  hours. 

Total  burden  hours:  Approximately    . 
260. 

Cost  to  Hespondents:  Negligible. 
Debra  A.  \alentine, 
Gt^nenii  Counai'l. 

IFR  Dot:-  98-:'21.55  Filed  H-17-5)H;  8:45  ami 
BILLING  CODE  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[INFO-98-26] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)  (2)  (A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  at  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  fur  the  proper  performance 
of  the  functions  of  the  agenc\ .  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  ihrouph  the 
use  of  automated  collection  tec  lii.iques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road. 
MS-D24,  Atlanta.  G.\  30333.  Written 
(  omments  should  be  receiv>>d  within  60 
days  of  this  notice.  Comments  regarding 
this  information  collection  are  best 
assured  of  having  their  full  effect  if 
rccfuved  within  60  days  of  the  date  of 
this  publication. 

Proposed  Projects 

1   Evaluation  of  The  National  Center 
for  HIV.  STD.  and  TB  Prevention. 
Division  of  HlV/AlDS  Prevention. 
Internet  site — New — The  proposed 
research  is  to  assure  that  intended 
audiences  find  the  information  on  the 
Internet  site  developed  bv  the  National 
Center  for  HIV,  STD  anrl  TB  Prevention 
(NCHSTP).  Division  of  HI\'/AIDS 
Prevention  (DHAP)  easy  to  access,  clear, 
informative  and  useful.  Specincallv,  the 
research  will  examine  whether  the 
information  is  presented  in  an 
appropriate  technological  format  and 
whether  it  meets  the  needs  of  "visitors" 
to  the  Internet  site  Information  on  the 
site  focuses  on  HIV  prevention,  care, 
and  epidemiology.  The  site  is  designed 
to  serve  the  general  public,  persons  at 
risk  for  HIV  infection,  persons  with 
H1\''.-\IDS,  and  health  professionals. 

Th(^  information  generated  from  this 
research  will  enable  DH.-\P  to  provide 
information  un  this  Internet  site  that 
meets  the  needs,  wants  and  preferences 
of  the  target  audiences  identified  above. 
Additionally,  the  center  is  committed  to 
developing  a  standardized  process  for 
including  such  audience  testing  in 
subsequent  materials  development 
projects.  The  proposed  process  will 
contribute  to  the  foundation  for 
establishing  a  standardized  process  for 
such  assessment.  The  cost  of  the 
respondent  is  S3. 360 


Respondents 


Number  Of 
respondents 


Visitors  to  NCHSTP/DHAP  Internet  site 


Number  Of 
responses 

Per  re- 
spondent 


Average 

burd-jn  per 

response  (m 

hrs) 


Total  bur- 
den (in  hrs) 


2400 


10.1 


240 
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Respondents 


Total 


!  Number  Of 

Number  Of  j  responses 
respondents         Per  re- 

I     spondent 


Average 

burden  per 

response  (in 

hrs) 


Total  bur- 
den (in  hrs) 


240 


Ddted:  Aus^iist  12.  1998. 
Charles  W.  Golimar, 

Acting  A>isocinte  Director  for  Policv.  Plnnning 
and  Evaluntinn  Centers  for  Disease  Control 
and  Prevention  ICDC}. 

IFR  Uoc:   98-22  12.'i  Filed  8-17-98;  8:45  am] 
BILLING  CODE  416J-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Breast  and  Cervical  Cancer  Early 
Detection  and  Control  Advisory 
Committee:  Meeting 

In  accxjrtlance  with  section  10(a)  (2)  of 
the  Ffideral  Acivisory  Coniinittee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Same  Breast  and  Cervical  Cancer  Early 
Detection  and  Control  Advisory  Committee 

Times  and  Dates.  9  a, in. -4:30  p.m.. 
September  15.  1998.9  a.m  -12  noon. 
September  16.  1998. 

Place:  The  Geort^ian  Terrace  Hotel,  Gr)9 
Peachtree  Street.  Atlanta.  Georgia  30;!0m. 
telephone  770/394-.^000 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose  The  Breast  and  C:ervical  Cancer 
Early  Detection  and  Control  Advisory 
Committee  is  charged  with  providing  advice 
and  guidance  to  the  Secretary,  the  Assistant 
Secretary  for  Health,  and  the  Diret;tor  of  CDC. 
regarding  the  earlv  detet.tion  and  control  of 
breast  and  cervical  cancer  and  to  evaluate  the 
Department's  current  breast  and  cervical 
cancer  early  detection  and  ccmtrol  activities 

Matters  to  be  Discussed:  The  discussion 
will  focus  on  case  management  issues  in  the 
.National  Breast  and  Cervical  Cancer  Early 
Detection  Program. 

Persons  wishing  to  make  oral  presentations 
,it  the  meeting  should  contact  .Ms.  Rebecca 
Wolf.  770/488-31)12.  or  Ms.  Carlinda  .Nelson. 
770/488-4237.  by  4  p  m..  September  1.  1998. 
Presentations  will  be  limited  to  five  minutes 
Requests  should  contain  the  name  of  the 
presenter,  and  an  outline  of  the  presentation 
should  begi\en  to  Vis.  Nelson  prior  to  the 
meeting. 


Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  Additional  Information: 
Rebecca  B.  Wolf.  Division  of  Cancer 
Prevention  and  Control,  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion,  CDC  4770  Buford  Highway,  NE, 
M/S  K-64,  Atlanta,  Georgia  30341-3724. 
telephone  770/488-3012. 

Dated:  August  12.  1998, 
Carolyn  J.  Russell, 

Director.  Management  Analysis  and  Ser\  ices 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  98-22131  Filed  8-17-98:  8:45  am] 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Counselors, 
National  Institute  for  Occupational 
Safety  and  Health:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Comnnittee  Act 
(Pub.  L.  92-4B3),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

\'ame:  Board  of  Scientific  C^ounselors. 
National  Institute  for  Occupational  Saietv 
and  Health  (BSC,  NTOSH). 

Time  and  Date:  9  a.m. -4  p.m..  September 
9.  1998. 

P/oce:  The  Washington  Court,  525  New 
Jersey  Avenue.  NW,  Washington.  DC  20001- 
1527' 

Status:  Open  to  the  public,  limited  onlv  by 
the  space  available.  The  meeting  room 
accommodates  approximateU'  50  people 

Page  2 

Purpose;  The  BSC.  NIOSH  is  charged  with 
providing  advice  to  the  Director,  NIOSH  on 
NTOSH  research  programs. Specificallv.  the 
Board  shall  provide  guidance  on 
thelnstitute's  research  activities  related  to 
developing  and  evaluating  hvpotheses. 
systematically  documenting  findings,  and 
disseminating  results. 


Matters  to  be  Discussed:  Agenda  items 
include  a  report  from  the  Director  of  NTOSH: 
National  Occupational  Research  Agenda 
(NORA)  Update;  NORA  Injury  Team 
Activities  Report;  NIOSH  Mining  Research, 
Development  of  NIOSH  Recommended 
Exposure  Limits;  Update  on  EIS  and  Other 
F'ellowship  Activities;  Asphalt  Initiative;  and 
future  activities  of  the  Board. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Dr. 
Bryan  D.  Hardin,  Executive  Secretary, 
NTOSH.  Centers  for  Disease  Control  and 
Prevention,  1600  Clifton  Road,  NE,  Atlanta. 
GA  30333.  Telephone  404/639-3773.  Fax 
404/639-2170.  e-mail  bdhl@cdc.gov. 

Dated:  August  12,  1998. 
Carolyn  },  Russell, 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDCj. 

IFR  Doc.  98-22130  Filed  8-17-98;  8:45  ami 
BILLING  CODE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Low  Income  Home  Energy 
Assistance  Program  (LIHEAP)  Carryover 
and  Reallotment  Report. 

0.\/B,Vo.;  0970-0106. 

Description:  The  LIHEAP  statute  and 
regulations  require  LIHEAP  grantees  to 
report  certain  information  to  HHS 
concerning  funds  forward  and  funds 
subject  to  reallotment.  The  1994 
reauthorization  of  the  LIHEAP  statute, 
the  Human  Service  Amendments  of 
1994  (Public  Law  103-252),  requires 
that  the  carryover  and  reallotment 
report  for  one  fiscal  year  be  submitted 
to  HHS  by  the  grantee  before  the 
Allotment  for  the  next  fiscal  year  may 
be  awarded. 

Respondents:  State,  Local  or  Tribal 
Governments. 


Instrument 

Number  of 
respondents 

Numtjer  of 
responses 

per  re- 
spondent 

Average 

burden  per 

response 

Total  bur- 
den hours 

C&R  Rpt            

177 

1 

3 

531 
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Estimated  Total  Annual  Burden:  531. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  the  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services,  370  L'Enfant  Promenade,  S.W., 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street, 
N.W.,  Washington,  D.C.  20503,  Attn: 
Ms.  Wendy  Taylor. 
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Dated:  August  12,  1998. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 

[FR  Doc.  98-22156  Filed  8-17-98:  8:45  am] 

BILLING  CODE  41B4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

Announcement  of  Office  of 
Management  and  Budget  (OMB) 
Control  Numbers  for  Agency 
Information  Collections  Approved 
Under  the  Paperwork  Reduction  Act  of 
1995 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

This  notice  announces  and  displays 
OMB  control  numbers  for  Health  Care 
Financing  Administration  (HCFA) 
information  collections  that  have  been 
approved  by  OMB. 

Under  OMB's  regulations 
implementing  the  Paperwork  Reduction 
Act  (PRA),  44  U.S.-C.  §3501,  each 
agency  that  proposes  to  collect 
information  must  submit  its  proposal  for 
OMB  review  and  approval  in 
accordance  with  5  CFR  Part  1320.  Once 
OMB  has  approved  an  agency's 
proposed  collection  of  information  and 
issues  a  control  number,  the  agency 
must  display  the  control  number. 

OMB  regulations  provide  for 
alternative  methods  of  displaying  OMB 
control  numbers.  In  the  case  of 
collections  of  information  published  in 
regulations,  display  is  to  b^  "provided 
in  a  manner  that  is  reasonably 
calculated  to  inform  the  public."  To 


meet  this  requirement  an  agency  may 
display  such  information  in  the  Federal 
Register  by  publishing  such  information 
in  the  preamble  or  the  regulatory  text, 
or  in  a  technical  amendment  to  the 
regulation,  or  in  a  separate  notice 
announcing  OMB  approval  of  the 
collection  of  information. 

To  comply  with  this  requirement 
HCFA  has  chosen  to  publish  this  notice 
announcing  OMB  approval  of  the 
collections  of  information  published  in 
regulations.  As  stated  above,  this  notice 
announces  and  displays  the  assigned 
OMB  control  numbers  for  HCFA's 
information  collections  that  have  been 
approved  by  OMB. 


42  CFR 


OMB  control 
Nos 


403.210   

405.262   

405.374   

405.427   

405.465,  405.481    ... 

405.711    

405.807   

405.821    

405. 1701 -.1726   

405.21 00-. 21  71    

405.2110,  405.2112 


405.2133 


405.2135-.2171 

406.7   

406.13   

406.15   

406.28   

407.10,  407.11    ... 

407.18   

407.27   

407.40   

408.6   

409.40-50   

410.1    

410.32   

410.33   

410.36   

410.38   

410.40   

410.71    

410.170   

411,4-.15   

411.15   

411,20-411.206   ., 
411.370-411.389 
411.404,  41 1.406 

411,408    

412.20-32   

412,40-62   

412,44,  412.46  .... 
412,92   

412.105   

412.106   

412.116   

412.256   

413,13   

413.16   

413.17   


0938-0640 
0938-0267 
0938-0270 
0938-0155 
0938-0301 
0938-0045 
0938-0033 
0938-0034 
0938-0273 
0938-0385 
0938-0657, 

& 
0658 

0938-0046. 
0447.  & 
0448 
0938-0360 
0938-0251 
0938-0080 
0938-0501 
0938-0025 
0938-0245 
0938-0679 
0938-0025 
0938-0035 
0938-0041 
0938-0357 
0938-0679 
0938-0685 
0938-0721 
0938-0357 
0938-0534 
0938-0042 
0938-0685 
0938-0357 
0938-0357 
0938-0224 
0938-0565 
0938-0714 
0938-0465 
0938-0566 
0938-0358 
0938-0359 
0938-0445 
0938-0477 
0938-0456 
0938-0691 
0938-0259 
0938-0573 
0938-0453 
0938-0583 
0938-0202, 
&  0685 


42  CFR 


OMB  control 
Nos 


413.20   

413.20   ..  

413.20,  413.24 


413.56   ., 
413.64   . 
413.157 
413.170 
413,198 
414.40 
414.330 
416.43   „ 
416.47   ., 

417,124 
417.126 


417,143 
417.162 
417.408 
417.436 
4  i7.470 


417.478     

417.479,  417.500  

417.801     

418.1-418.405    

418,22,  418.24,  418.28, 
418.30,  418,56,  418-58, 
418,70,  418.83,  418,96. 
418,100 

420,200-206   

421,100     

421.310,  421.312  

422.370-^22,378  

422.430   

424.5   

424,20   

424,22   


424.32 

424,57 


424,73,  424.80   ,,. 

424.123    

424.124    

426.102-426.104 

430.10  

430. 10-. 20   

430.12   

430.20   

430.30   

431.1-431,865   ..., 

431.17   

431.110  

431.107   

431.306  

431.630  

431.800   


431.802-.822 
431.814  


431.820 
431.865 


0938-0202 
0938-0236 
0938-0022, 

0037. 

0050, 

0102, 

0107, 

0301. 

0453,  & 

0511 
0938-0463 
0938-0269 
0938-0463 
0938-0296 
0938-0236 
0938-0008 
0938-0372 
0938-0506 
0938-0266 

&  0505 
0938-0472 
0938-0459, 

07C1,  & 

0732 
0938-0470 
0938-0469 
0938-0470 
0938-0610 
0938-0701, 

&  0732 
0938-0469 
0938-0700 
0938-06 10 
0938-0313 
0938-0302 


0938-0086 

0938-0357 
0938-0723 
0938-0722 
0938-0390 
0938-0534 
0938-0454 
0938-0357. 

&  0489 
0938-0008 
0938-0685, 

&  G717 
0938-0685 
0938-0484 
0938-0042 
0938-0526 
0938-0673 
I  0938-0193 
I  0938-0610 
'  0938-0610 
0938-0101 
0938-0062 
0938-0457 
0938-0390 
0938-06^0 
0938-0502 
0938-0445 
0938-0094, 

&  0300 
0938-0246 
0938-0145, 

&  0147 

0938-0144 

0938-0094. 

&  0246 
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42CFR 


0MB  control 
Nos 


42CFR 


433.58,  433.74  

433. 110-. 131    

433.110,  433.112-433.114, 

433.116,  433.117.  433.119. 

433  121,  433.122,  433.127. 

433.130,  433.131.- 

433.138   

433.139  

434.27  

434.28   

434.44,  434.67.  434.70  

435.1-435.1011    

435.217,  435.726,  435.735  .... 

435.940-.965  

440.1-.270  

440.10  7. 

440.30  

440.167  

440.180   

441.50   

441.250-.300  

441.300-.305  

441.302  

442.1-.119   

442.10-.119  

447.31    

447.53   

447.253   

447.272   

447.280   

447.500-.542  

447.550    

455,10O-.106  

456.650-.557  

456.554   

456.700,  455.705,  456.709, 

456.711,  456.712. 
466.71,  466.73,  455.74, 

466.78,  465.80,  456.94. 
473.18.473.34,473.36, 

473.42. 
475.104,  476.105.  476.116. 

476.134. 

482  1-65  

482.2-.57   

482.12,  482.22  

482.27   

482.41    

482.30,482.41,482.43. 

482.53,  482.55,  482.57, 

482.60-.62. 
482.66   

483.10   

483.70   

483.400-480  

483.470   _ 

484.1-.52   

484.10    

484.12    

484.18    

484.48    

484.52   

485.55,  485.58.  485.60, 

485,64,  485.66. 
485.70l-.729  

485.709,  485.711,  485.717, 
485.719,  485.721,  487.723, 
485.725,  485.727,  485.729. 


0938-0618 
0938-0487 
0938-0247 


0938-0502 
0938-0502 
0938-0572 
0938-0610 
0938-0700 
0938-0062 
0938-0449 
0938-0467 
0938-0062 
0938-0449 
0938-0685 
0938-0193 
0938-0272 
0938-0354 
0938-0481 
0938-0272 
0938-0449 
0938-0052, 

&  0379 
0938-0355 
0938-0287 
0938-0429 
0938-0523 
0938-0618 
0938-0624 
0938-0676 
0938-0676 
0938-0085 
0938-0051, 

&  0282 
0938-0445 
0938-0659 

0938-0445 

0938-0443 

0938-0426 

0938-0380 
0938-0382 
0938-0328 
0938-0328, 

&  0698 
0933-0242 
0938-0328, 

&  0378 

0938-0328, 

&  0624 
0938-0610 
0938-0242 
0938-0062 
0938-0242 
0938-0365 
0938-0610 
0938-0685 
0938-0357 
0938-0519 
0938-0687 
0938-0267 

0938-0273, 

&  0065 
0938-0336 


486.100-.110  

486.150-.163  

486.155,  486.151,  486.153 
486.301-.325  

488.1-.28  

488.4   

488.18   

488.26   

488.28    

488.60   

489.20  

489.21    

489.24 

489.27  

489.40-.41    

489.102   

491.1-.11    

491.9  

493.1-2001    


0MB  control 
Nos 


493.501,  493.506.  493.513, 
493.515. 

493.1840   

498.40-95   


1003.100,  1003.101,  1003.103 
1004.40.  1004.50,  1004.60, 
1004.70. 


0938-0338 
0938-0071, 

&0258 
0938-0336 
0938-0512, 

&  0688 
0938-0355 
0938-0590 
0938-0391. 

&  0667 
0938-0379, 

&0391 
0938-0391 
0938-0360 
0938-0214, 

&0657 
0938-0357 
0938-0667 
0938-0592 
0938-0383 
0938-0610 
0938-0074 
0938-0334 
0938-0151, 

0170, 

0544, 

0581. 

0599, 

0612, 

0650,  & 

0653 
0938-0686 


0938-0655 
0938-0485, 

&  0567 
0938-0700 
0938-0444 


45CFR 

0MB  con- 
trol Nos. 

96.70-. 74    

145.111    .115   .117 

0938-0481 
0938-0703 

145.136  

0938-0719 

146.150,  .152,  .160,  .180   

0938-0703 

148.120.  .122,  .124,  .128  

0938-0702 

Dated:  August  H.  1998. 
John  P.  Burke  III, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Sen'ices,  Security  and 
Standards  Group.  Division  of  HCFA 
Enterprise  Standards. 
|FR  Doc.  98-22125  Filed  8-17-98;  8:45  am] 

BILLING  CODE  412a-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendi.x  2),  notice 
is  hereby  given  of  a  meeting  of  the 


Advisory  Committee  to  the  Director, 
National  Cancer  Institute. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Advisory 
Committee  to  the  Director,  National 
Cancer  Institute. 

Da/e;  August  31,  1998. 

Tinie;  3:00  PM  to  4:30  PM. 

Agenda:  Progress  Review  Groups  on 
Breast  Cancer  and  Prostate  Cancer. 

Place:  National  Institutes  of  Health, 
Building  31.  Conference  Room  8,  9000 
Rockville  Pike,  Bethesda.  MD  20892. 

Contact  Person:  Susan  J.  VValdrop, 
Executive  Secretary,  National  Institutes 
of  Health,  National  Cancer  Institute. 
Office  of  Science  of  Science  Policy. 
Bethesda.  MD  20892,  301/496-1458. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
fimding  cycles. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction: 
93.393.  Cancer  Cause  and  Prevention 
Research;  93,394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower,  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  August  12,  1998. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH 
|FR  Doc.  98-22140  Filed  8-17-98;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
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would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  OHSU 
Children's  Cancer  Group. 

Dare.- August  17,  1998. 

Time:  3:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6130  Executive  Blvd.  6th  Floor, 
Rockville,  MD  20852  (Telephone  Conference 
Call). 

Contact  Person:  Deborah  R  Jaffe.  Scientific 
Review  Administrator,  Grants  Review 
Branch,  Division  of  Extramural  Activities, 
National  Cancer  Institute,  National  Institutes 
of  Health,  Bethesda,  MD  20892,  (301)  496- 
7221. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.393,  Cancer  Cause  and 
Prevention  Research;  93.392,  Cancer 
Construction;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  August  12,  1998. 
LaVerne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

|FR  Doc.  98-22141  Filed  8-17-98;  8:45  ami 

BILLING  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c}(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Initial 
Review  Group  Clinical  and  Treatment 
Subcommittee. 


Dofe.  October  29-30.  1998. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel.  100 
Bethesda  Metro  Center.  Bethesda,  MD  20814. 

Contact  Person:  Elsie  Taylor,  Scientific 
Review  Administrator.  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  National 
Institutes  of  Health.  PHS,  HHS,  Bethesda.  MD 
20892-7003. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs: 
93.891,  Alcohol  Research  Center  Grants. 
National  Institutes  of  Health,  HHS) 

Dated:  August  11,  1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  98-22132  Filed  8-17-98:  8:45  ami 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Dafe.  August  23-24,  1998. 

Time:  7:00  a.m.  to  5:00  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  The  Donatello,  501  Post  Street,  San 
Francisco.  CA  94102. 

Contact  Person:  Norman  Chang,  Scientific 
Review  Administrator,  Division  of  Scientific 
Review,  National  Institute  of  Child  Health 
and  Human  Development.  National  Institutes 
of  Health.  6100  Executive  Blvd.,  Room  5E03, 
Bethesda.  MD  20892,  (301)  496-1485. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


(Catalogue  of  Fedearl  Domestic  Assistance 
Program  Nos.  93  864.  Population  Research; 
93.865.  Research  for  Mothers  and  Children; 
93.939,  Center  for  Medical  Rehabilitation 
Research;  93,209.  Contraception  and 
Infertility  Loan  Repayment  Program.  National 
Institutes  of  Health.  HHS) 
Dated:  August  11,  1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer.  NIH 
jFR  Doc.  98-22137  Filed  8-17-98.  8  45  am] 

BILUNG  CODE  414CM)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  .Act,  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6),  Title  5  U.S.C.  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel  From  Egg  To 
Embryo. 

Dafe  August  16-17.  1998. 

Time:  7:30  p.m.  to  7:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications 

P/oce:  Hilton  Pasadena,  150  South  Robles 
Avenue.  Pasadena.  CA  91101. 

Contact  Person:  Scott  F.  Anders,  Acting 
Director.  Division  of  Scientific  Review 
National  Institute  of  Child  Health  and 
Human  Development.  National  Institutes  of 
Health,  6100  Executive  Blvd.,  Room  5E03. 
Bethesda,  MD  20892,  (301)  496-1485 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos  93.864.  Population  Research; 
93.865.  Research  for  Mothc>rs  and  Children; 
93.929.  Center  for  Medica!  Rehabilitation 
Research;  93  209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health.  HHS) 
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Dated:  August  11,  1998. 
LaVerne  Y.  Stringfield, 

Committee  Managrment  Officer.  .\'IH. 

IFR  Doc,  98-22138  Filed  8-17-98:  8:45  ami 

BILLING  CODE  414a-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (.5  U.,S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
pro\  isions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(B),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concernint; 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy, 

Same  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel  NIDAs 
Science  Meetings  Logistical  Support. 

Date:  .'\ugust  13,  1998. 

Time:  9:30  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  contract 
proposals 

Place  Parklavvn  BIdg..  3rd  Floor. 
Conference  B.  5600  Fishers  Lane.  RockviUe. 
MD  20857, 

Contact  Person:  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  Extramural 
Program  Review.  National  Institute  on  Drug 
Abuse.  .National  Institutes  of  Health.  DHHS. 
5600  Fishers  Lane,  10-42,  Rockville.  MD 
20857.  (301)443-1644. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing, 
limitations  imposed  by  the  review  and 
funding  cycle 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  .^ward  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
.Awards;  93.278,  Drug  Abuse  National 
Research  Service  .\wards  for  Research 
Training;  93.279,  Drug  .Abuse  Research 
Programs,  National  Institutes  of  Health.  HHS) 

Dated:  .August  12,  1998. 
LaVeme  Y,  Stringfield, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  98-22142  Filed  8-17-98;  8:45  ami 
BILLING  CODE  414a-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  [5  U,S,C.  Appendi.x  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Regents  of  the  National  Library 
of  Medicine. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
,552b(c)(4)  and  552b(c](6),  Title  5  U,S.C,, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
indi\iduals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclousre  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.Vnme  of  Committee:  Board  of  Regents  of 
the  National  Library  of  Medicine, 

Dafe:  September  24-25,  1998. 

Open:  September  24,  1998,  900  a.m.  to 
4:00  p.m. 

Agenda:  Administrative  reports  and 
program  discussion. 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike,  Board  Room,  Bethesda,  MD 
20894 

Closed:  September  24.  1998,  4:00  p.m.  to 
5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine.  8600 
Rockville  Pike.  Board  Room.  Bethesda,  MD 
20894. 

Open:  September  25.  1998.  9:00  a.m.  to 
12:00  p.m. 

Agenda:  .Administrative  reports  and 
program  discussion. 

Place:  National  Library  of  .Medicine,  8600 
Rockville  Pike,  Board  Room,  Bethesda,  MD 
20894. 

Contact  Person:  Donald  A.  Lindberg, 
Director,  National  Library  of  Medicine, 
National  Institutes  of  Health.  PHS.  8600 
Rockeville  Pike,  Bethesda.  MD  20894. 

(Catalog  of  Federal  Domestic  Assistance 
Program  .Nos.  93.879.  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 


Dated:  August  11,  1998. 
LaVerne  Y,  Stringfield, 

Committee  Management  Officer.  .\lll. 

IFR  Doc.  98-22135  Filed  8-17-98;  8:45  ami 

BILLING  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
could  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel. 

Date;  August  21,  1998. 

Time:  2:30  p.m.  to  4:30  p.m. 

Agendo:  To  review  and  evaluate  grant 
applications. 

Place:  6705  Rockledge  Drive,  Suite  301, 
Bethesda.  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Sharee  Pepper,  Scientific 
Review  Administrator,  Health  Scientist 
Administrator,  Office  of  Extramural 
Programs,  National  Library  of  Medicine,  6705 
Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20892. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.879.  Medical  Librarv 
Assistance.  National  Institutes  of  Health, 
HHS) 

Dated:  August  11,  1998. 
Laverne  Y,  Stringfield, 

Committee  Management  Officer.  NIH. 

(FR  Doc.  98-22136  Filed  8-17-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendi.x  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Center  for  Scientific  Review  Advisorv 
Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Center  for  Scientific 
Review  Advisory  Committee. 

Date:  September  14-15.  1998. 

Time:  8:30  a.m.  to  1:00  p.m. 

Agenda:  Recent  Experiments  and 
Experiences  in  Streamlining  the  Peer  Review 
Process. 

Place:  NIH,  Rockledge  II,  Conference  Room 
9112,  Bethesda,  MD  20892. 

Contact  Person:  Samuel  Joseloff,  PHD, 
Executive  Secretary,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3176.  MSC  7768, 
Bethesda.  MD  20892,  (301)  435-0691. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306;  93,333,  Clinical  Research,  93.333. 
93.337,  93.393-93.396,  93.837-93.844, 
93.845-93.878.  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  August  12.  1998. 
La  Verne  Y.  Stringfieid, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-22139  Filed  8-17-98:  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Clinical  Center;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors  of  the 
Warren  Grant  Magnuson  Clinical 
Center. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 


notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552(b)(6),  Title  5  U.S.C,  as  amended  for 
the  review,  discussion,  and  evaluation 
of  individual  intramural  programs  and 
projects  conducted  by  the  Clinical 
Center,  including  consideration  of 
personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearlv 
unwarranted  invasion  of  personal 
privacy. 

jVame  of  Committee:  The  Board  of 
Scientific  Counselors  of  the  Warren  Grant 
Magnuson  Clinical  Center. 

Date:  September  17,  1998. 

Open:  8:30  a.m.  to  11:30  a.m. 

Agenda:  Department  of  Rehabililation 
Medicine — Oral  Presentations 

Place:  National  Institutes  of  Health, 
Clinical  Center  Medical  Board  Room,  2C116. 
9000  Rockvilie  Pike,  Bethesda,  MD  20892. 

Closed:  12:15  p.m.  to  5:00  p  m 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators 

Place:  National  Institutes  of  Health, 
Clinical  Center  Medical  Board  Room.  2C11G, 
9000  Rockvilie  Pike.  Bethesda.  MD  20892 

Contact  Person:  Laura  Cearnai.  Special 
Assistant  to  the  Deputy  Director  for  Clinical 
Care,  NIH  Clinical  Center,  Office  of  the 
Director,  Building  10,  Room  2C146, 
Bethesda,  MD  20892,  301/435-8454 

Dated:  August  11.  1998. 
LaVerne  Y.  Stringfieid. 
Committee  Management  Officer.  .\'IH 
|FR  Doc.  98-22133  Filed  8-17-98:  8  45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Clinical  Center;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Governors  of  the  Warren  Grant 
Magnuson  Clinical  Center. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Board  of  Governors  of 
the  Warren  Grant  Magnuson  Clinical  Center 
Date:  September  14,  1998. 
Time:  9:00  a.m.  (|)  12:00  p.m 


Agenda:  Report  of  the  Finance  Working 
Group.  Operational  Reviews.  Strategic  Plan 
Discussion — Centralized  vs  Decentralized 
Services,  and  Year  2000  Compliance. 

Place:  National  Institutes  of  Health. 
Clinical  Center  Medical  Board  Room.  2Cn6 
9000  Rockvilie  Pike.  Bethesda.  MD  20892 

Contact  Person:  Maggi  Stakem.  Office  of 
the  Director.  National  Institutes  of  Health, 
Warren  Grant  Magnuson  Clinical  Center. 
Building  10.  Room  2C146,  9000  Rockvilie 
Pike,  Bethesda.  MD  20892.  301/496-4114. 

Dated:  .August  11.  1998. 
LaVerne  Y.  Stringfieid, 
Committee  Management  Officer,  NIH. 
iFR  Doc  98-22134  Filed  8-17-98:  8:45  am) 

BILLING  CODE  414a-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4349-N-30] 

Submission  for  0MB  Review: 
Comment  Request 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Administration  HUD. 
action:  Notice. 


SUMMARY:  The  proposed  mformation 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act,  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal, 

DATES:  Comments  due  date:  September 
17,  1998, 

ADDRESSES:  interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  davs  from  the 
date  of  this  Notice  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr,,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  E.xecutive 
Office  Building,  Washington.  DC  20503 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest,  Washington.  DC  20410. 
telephone  (202)  708-1305,  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paper\v£»rk  Reduction 
act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
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information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 


an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C,  35.  as 
amended. 

Dated:  August  11.  1998. 
David  S.  Cristy, 

Director.  IRM  Policy  and  Management 
Division 

Title  of  Proposal:  Lease  Requirements, 
24  CFR  Part  966-4. 

Office:  Public  and  Indian  Housing. 
OMB  Approval  Number:  2577-0006. 


Description  of  the  need  for  the 
information  and  its  proposed  use: 
Public  Housing  Agencies  (PHAs)  are 
being  required  to  keep  records  for 
implementation  of  Federal  regulations 
at  24  CFR  966.4  governing  dwelling 
leases  in  public  housing.  The 
information  is  retained  by  the  PHAs  that 
manage  public  housing  and  is  used  for 
operating  proposes. 

Form  Number:  None. 

Respondents:  State,  Local  or  Tribal 
Governments  and  Individuals  or 
Households. 

Frequency  of  Submission:  One-Time 
Submission 

Reporting  Burden: 


Number  of                  Frequency  of 
respondents                   response 

Hours  per                        Burden 
response                        hours 

Recordkeeping      

3300       '  '                          1 

X 

48       =                  158,400 

Total  f'stiniated  burden  hours: 

1,58,400. 

Status:  Rf'instatment  with  changes. 

Contact:  Fat  Arnando,  HUD,  (202) 
708-0744;  Joseph  F.  Lackey,  Jr.,  OMB, 
(202)395-7316. 

IFR  Doc   98-22157  Filed  8-13-98:  8:45  ami 
BILLING  CODE  4210-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-^380-N-03;  FR^384-N-02] 

Announcement  of  OMB  Approval 
Numbers  for  the  FY  1998  Notice  of 
Funding  Availability  for  the  HUD 
Colonias  Initiative  (HCI)  and  the  FY 
1998  NOFA  for  Title  VI  Loan  Guarantee 
Capacity  Building  Grants 

AGENCY:  Offices  of  the  .-\ssistant 
Secretary  for  Community  Planning  and 
Development  and  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  .Announcement  of  O.MB 
approval  numbers. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  OMB  approval  numbers 
for  the  collections  of  information 
pertaining  to:  (1)  the  Fiscal  Year  1998 
Notice  of  Funding  Availability  (NOFA) 
for  the  HUD  Colonias  Initiative  (HC;i). 
which  was  published  in  the  Federal 
Register  on  July  15,  1998,  and 
subsequently  amended  on  .August  7. 
1998;  and  (2)  the  Fiscal  Year  1998 
NOF.A  for  Title  VI  Loan  Guarantee 
Capacity-Building  Grants,  which  was 
published  in  the  Federal  Register  on 
luK  23.  1998. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
the  HCI  NOFA:  Yvette  Aidara.  Office  of 
Block  Grant  Assistance,  Department  of 
Housing  and  Urban  Development.  451 
7th  Street,  SVV.  Room  7184.  Washington, 
DC  20410;  telephone  (202)  708-1322 
(this  is  not  a  toll-free  number). 

For  the  Title  V7  NOFA:  Karen  Garner- 
Wing.  Director.  Office  of  Loan 
Guarantee,  Department  of  Housing  and 
Urban  Development.  1999  Broadway — 
Suite  3390,  Box  90,  Denver,  CO  80202- 
3390;  telephone  (303)  675-1600  (this  is 
not  a  toll  free  number). 

Persons  with  speech  or  hearing- 
impairments  may  access  these 
telephone  numbers  via  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended),  this  notice 
advises  that  OMB  has  responded  to  the 
Department's  request  for  approval  of  the 
information  collections  pertaining  to;  (1) 
the  Fiscal  Year  1998  Notice  of  Funding 
Availability  (NOFA)  for  the  HUD 
Colonias  Initiative  (HCI).  which  was 
published  in  the  Federal  Register  on 
July  15,  1998  (63  FR  38252),  and 
subsequently  amended  on  August  7, 
1998  (63  FR'42550);  and  (2)  the  Fiscal 
Year  1998  NOFA  for  Title  VI  Loan 
(iuarantee  Capacity-Building  Grants, 
which  was  published  in  the  Federal 
Register  on  July  23,  1998  (63  FR  39685). 

The  OMB  approval  number  for  the 
HCI  NOFA  information  collection  is: 
2506-0167.  which  e.xpires  on  January 
31.  1999. 

The  OMB  approval  number  for  the 
Title  VI  NOFA  information  collection  is: 
2577-0224,  which  expires  on  February 
28. 1999. 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information, 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Dated:  August  12.  1998. 
Catnille  E.  Acevedo, 

Assistant  General  Counsel  for  Regulations. 
IFR  Doc.  98-22094  Filed  8-17-98;  8:45  am) 

BILLING  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[I  D-030-1 430-01] 

Notice  of  Intent  To  Prepare  a  Land  Use 
Plan  Amendment,  Notice  of  Exchange 
Proposal 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 
land  use  plan  amendment  and  Notice  of 
exchange  proposal. 

SUMMARY:  Notice  of  Intent  to  Prepare  a 
Plan  Amendment  for  the  Pocatello 
Resource  Management  Plan  (RMP), 
approved  January.  1987,  and  Notice  of 
Land  Exchange  Proposal. 

Pursuant  to  the  regulations  found  at 
43  CFR  part  1600,  the  Pocatello  Field 
Office  and  Idaho  Falls  Field  Office  of 
the  Bureau  of  Land  Management 
propose  to  amend  the  Pocatello 
Resource  Management  Plan  in  order  to 
consider  a  land  exchange  proposal 
involving  lands  in  Caribou  County  and 
Fremont  County,  Idaho.  Currently,  the 
Pocatello  RMP  designates  the  public 
lands  in  Caribou  County  proposed  for 
exchange  as  "retention"  lands.  The 
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amendment  would  change  this 
designation  from  "retention"  status  to 
"transfer"  status  in  order  for  BLM  to 
consider  the  exchange  proposal.  The 
land  exchange  would  be  processed 
pursuant  to  Section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U'S.C.  1716),  as  amended,  and 
the  regulations  found  at  43  CFR  2200 

SUPPLEMENTARY  INFORMATION:  The  plan 
amendment  is  needed  to  allow  the  BLM 
to  consider  a  land  exchange  proposal 
submitted  by  Hartman  Ranch  LLC.  Jerr\ 
R.  Taft  Family  Limited  Partnership,  and 
John  Taft  Corporation.  The  proposal 
involves  exchanging  1,040  acres  of 
public  land  located  in  the  vicinity  of 
Buck  Mountain  in  Caribou  Countv  for 
approximately  444.7  acres  of  privatelv- 
owned  land  located  on  the  southwest 
shore  of  Henrys  Lake  in  Fremont 
County.  These  lands  are  described  as 
follows: 

Offered  Private  Lands; 

T.  15  .\',.  R.  43  E..  Boisf:  Meridian 

Portion  of  sections  18  &  19  (dL'scribed  b\ 
metes  &  bounds) 

Selected  Public  Lands; 

T.  9  S.,  R.  40  E..  Boise  Meridian 
Sec   3:  S\VV:.N\V>4.  VV'^:S\VV4, 
Sec.  4:  SVz. 
Sec.  9:  .\V2NV2.  SEv^XE' ...  NE'  4SE' .. 

SV..:SEV4. 

Sec.  10:  NVV'ANW'a.  NEV4SEV4.  S'/^NE>  -, 
r.....  22:  E''':.N'E','4.  NEV4SE'/4, 

Subject  to  valid  existing  rights,  the 
public  land  identified  above  has  been 
segregated  from  appropriation  under  the 
public  land  laws  and  mineral  laws  for 
a  period  of  five  years  beginning  March 
4,  1997. 

The  following  resources  will  be 
considered  in  preparation  of  the  land 
use  plan  amendment:  lands,  wildlife, 
recreation,  wilderness,  range,  minerals, 
cultural  resources,  watershed/soils, 
threatened/endangered  species,  and 
hazardous  materials.  Staff  specialists 
representing  each  resource  will  make  up 
the  planning  team.  Planning  criteria  to 
be  considered  will  be  the  same  as 
discussed  in  the  original  RMP  document 
(page  39).  Tentative  planning  issues 
include:  (1)  the  proposed  change  in  lanfl 
ownership;  (2)  impacts  on  countv  tax 
revenues.  The  public  is  invited  to 
submit  other  issues.  This  action  is  not 
expected  to  be  controversial. 

Comments  regarding  the  proposed 
plan  amendment  and  land  exchange 
must  be  received  within  4,5  days  of 
publication  of  this  notice  in  the  Federal 
Register 

ADDRESSES:  Written  comments  should 
be  sent  to  Joe  Kraayenbrink,  Area 
Manager,  Medicine  Lodge  Resource 


Area,  1405  HoUipark  Drive,  Idaho  Falls. 
Idaho  83401. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Bash,  Realty  Specialist,  at  the 
above  address  or  telephone  (208)  524- 
7521. 

No  public  meetings  are  scheduled. 
Current  land  use  planning  documents 
are  available  at  the  Idaho  Falls  Field 
Office.  Office  hours  are  7:45  a.m.  to  4:30 
p.m.,  Monday  through  Friday  e.xcepl 
holida\'s. 

Dated,  .•\ugusl  4.  1998 

|oe  Kraayenbrink, 

Arfo  Manager.  Mfdicmt^  Lodge  Resource 
Area 

IFR  Do(    98-22167  Filed  8-17-98:  8:45  ami 
BILLING  CODE  4310-GG-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Infornnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Mmerals  Management  .Service 
i.MMS).  Interior. 

ACTION:  Notice  of  revision  of  a  currently 
approved  information  collection. 

SUMMARY:  .•\s  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  we  invite  the  public  and  other 
Federal  agencies  to  comment  on  a 
proposal  to  revise  the  previously 
.ipproved  collection  of  information 
discussed  below.  The  Paperwork 
Reduction  Act  of  1995  (PR.-\)  provides 
that  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valui 
Office  of  Management  and  Budget 
(O.MB)  control  number. 
DATES:  Submit  written  comments  by 
October  19,  1998. 

ADDRESSES:  Direct  all  written  comments 
to  the  Rules  Processing  Team,  Minerals 
Management  Service,  Mail  Stop  4024. 
381  Eiden  Street,  Herndon.  X'irgmia 
20170-4817. 

FOR  FURTHER  INFORMATION  CONTACT: 

.'\lexis  London,  Rules  Processmt;  Team, 
telephone  (703)  787-1600.  "I'ou  may  also 
c  ontact  Alexis  London  to  obtain  a  copy 
of  the  proposed  collection  of 
information  at  no  cost 
SUPPLEMENTARY  INFORMATION: 

Title:  Form  MMS-131,  Performance 
Measures  for  OCS  Operators. 

UMB  Control  Number:  1010-01 12. 

Abstract:  The  Outer  Continental  Shelf 
Lands  Act  (OCSLA),  at  43  U.S.C.  1331 
et  seq..  requires  the  Secretary  of  the 
Interior  to  preserve,  protect,  and 


develop  oil  and  gas  resources  on  the 
Outer  Continental  Shelf  (OCS):  make 
such  resources  available  to  meet  the 
Nation's  energy  needs  as  rapidly  as 
possible;  balance  orderly  energy 
resource  development  with  protection 
of  the  human,  marine,  and  coastal 
environment:  ensure  the  public  a  fair 
and  equitable  return  on  the  resources 
offshore;  and  preserve  and  maintain  free 
enterprise  competition 

In  a  collaborative  effort  with 
representatives  of  17  oil  and  gas 
companies,  representatives  of  five  trade 
associations  (American  Petroleum 
Institute,  Offshore  Operators  Committee, 
International  Petroleum  .Association  of 
.America,  International  Association  of 
Drilling  Contractors,  and  National 
Ocean  Industries  Association),  and  the 
Coast  Cuard,  we  developed  a  set  of 
performance  measures  intended  to  (1) 
determine  if  OCS  safety  and 
environmental  performance  is 
improving  over  time  through  the 
implementation  of  the  Safety  and 
Environmental  Management  Program 
(SEMP)  on  the  OCS.  (2)  provide  an 
industry  average  and  range  for  various 
quantitative  measures  against  which 
companies  can  compare  themselves,  (3) 
give  us  assurance  that  an  operator's 
safety  and  environmental  performance 
is  improving,  and  (4)  provide 
comparison  data  on  which  companies 
with  good  performance  can  base  their 
requests  for  M.MS  approval  of 
alternati\e  approaches  to  compliance 
with  its  regulatory  objectives.  Like  the 
implementation  of  SE.MP,  participation 
m  the  performance  measures  effort  is 
\  oluntary. 

However,  the  quality  of  the      — 
information  that  we  garner  from 
analysis  of  the  data  depends  on  the 
widespread  support  of  this  effort. 

Based  upon  our  experience  this  first 
\ear.  and  the  comments  and  suggestions 
from  respondents,  we  propose  to  revise 
Form  MMS-131  to  remove  certain  data 
elements  that  require  OCS  operators  to 
perform  calculations  that  we  can  easily 
do.  The  only  proposed  substantive 
revision  is  to  revise  the  form  to  clarify 
that  respondents  report  all  permit 
violations  under  a  National  Pollutant 
Discharge  Elimination  System  permit 
issued  by  the  Environmental  Protection 
.•\gency.  This  data  element  was 
previously,  and  erroneously,  restricted 
to  permit  exceedences  Exceedences  are 
a  subcategory  of  non-compliances  but 
information  for  both  categories  is 
obtained  from  the  same  source — the 
operator's  monthly  Discharge 
.Monitoring  Report. 

The  data  elements  on  the  revised  form 
are: 
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(a)  Separated  by  Production 
Operations;  Drilling  and  VVorkover 
Operations  (including  Allied  Services); 
and  Construction  Operations; 

•  Number  of  company  employee 
recordable  accidents, 

•  Number  of  contract  employee 
recordable  accidents. 

•  Number  of  company  employee  lost 
time  accidents. 

•  Number  of  contract  employee  lost 
time  accidents, 

•  Company  employee  hours  worked. 

•  Contract  employee  hours  worked, 

(b)  By  totals: 

•  Number  of  Environmental 
Protection  Agency  (EPA)  National 
Pollution  Discharge  Elimination  System 
(NPDES)  reported  non-compliances, 

•  Oil  spills  <1  bbl  by  number  and 
volume. 

We  use  the  information  collected  to 
work  with  industry  representatives  to 
identify  "pacesetter"  companies  and  ask 
them  to  make  presentations  at  periodic 
best  practice  sharing  workshops.  We  can 
better  focus  regulatory  and  research 
programs  on  areas  where  the 
performance  measures  indicate  that 
operators  are  having  difficulty  meeting 
our  expectations.  We  are  more  effec:tive 
in  leveraging  resources  by  redirecting 
research  efforts,  promoting  appropriate 
regulatory  initiatives,  and  shifting 
inspection  program  emphasis.  The 
performance  measures  also  give  us  a 
verifiable  gauge  against  which  to  judge 
the  reasonableness  of  company  requests 
for  our  approval  of  alternative 
approaches  to  comply  with  our 
regulatory  objectives.  They  also  provide 
a  starting  point  for  the  dialog  in  the 
annual  performance  review  meetings 
between  company  management  and  us. 

Company  management  use  the 
information  to  understand  how  the 
offshore  operators  are  doing  as  a  group 
and  where  their  own  company  ranks.  It 
provides  information  for  them  to  know 
on  what  areas  to  focus  their  continuous 
improvement  efforts.  This  should  lead 
to  more  cost-effective  prevention 
actions.  Offshore  operators  and 
organizations  use  the  information  as  a 
credible  data  source  to  demonstrate  to 
those  outside  the  industry  how  the 
industry  and  individual  companies  are 
performing. 

If  respondents  submit  confidential  or 
proprietary  information,  we  will  protect 
such  information  in  accordance  with  the 
Freedom  of  Information  Act;  30  CFR 
250.118,  Data  and  information  to  be 
made  available  to  the  public;  and  30 
CFR  Part  2.52.  OCS  Oil  and  Gas 
Information  Program.  No  items  of  a 
sensitive  nature  are  involved.  The 
requirement  to  respond  is  voluntary. 


Frequency:  Annual  basis  in  the  first 
quarter  of  the  calendar  year. 

Estimated  iVuwber  and  Description  of 
Respondents:  100  Federal  OCS  oil  and 
gas  or  sulphur  lessees  and  operators. 

Estimated  Reporting  and 
Recordkeeping  "Hour"Biirden:  8-16 
burden  hours  per  response.  The 
previous  estimate  was  28  hours  per 
response;  however,  we  expected  this  to 
decrease  after  respondents  became  more 
familiar  with  the  performance  measures. 
Several  companies  informally  indicated 
that  the  burden  was  not  significant  for 
the  first  report  and  would  be  even  less 
now  that  they  are  set  up  to  report  the 
information.  In  parenthesis  are  the 
estimates  reported  to  us  by  two  major 
companies  (4  and  10  hours),  two  small 
companies  (1  and  4  hours),  and  1  very 
small  operator  (unsure  but  possibly 
several  days)  that  we  contacted. 

Estimated  Reporting  and 
Recordkeeping  "Cost"  Burden:  We  have 
identified  no  cost  burdens  on 
respondents  for  providing  this 
information. 

Comments:  We  will  summarize 
written  responses  to  this  notice  and 
address  them  in  our  submission  for 
0MB  approval.  All  comments  are  public 
record.  In  i;alculating  the  burden,  we 
may  have  assumed  that  respondents 
maintain  nuich  of  the  information 
collected  in  the  normal  course  of  their 
activities,  and  we  considered  that  to  be 
usual  and  customary  business  practice. 

(1)  The  MMS  specifically  solicits 
conunents  on  the  following  questions: 

(a)  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  MMS's  functions,  and 
will  it  be  useful.'' 

(b)  Are  the  estimates  of  the  burden 
hours  of  the  proposed  collection 
reasonable? 

(c)  Do  you  have  any  suggestions  that 
would  enhance  the  quality,  clarity,  or 
usefulness  of  the  information  to  be 
collected? 

(d)  Is  there  a  way  to  minimize  the 
information  collection  burden  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated 
electronic,  mechanical,  or  other  forms  of 
information  technology? 

(2)  In  addition,  the  PR,^  requires 
agencies  to  estimate  the  total  annual 
cost  burden  to  respondents  as  a  direct 
result  of  this  collection  of  information. 
The  MMS  needs  your  comments  on  this 
item.  Your  response  should  split  the 
cost  estimate  into  two  components:  (a) 
total  capital  and  startup  cost 
component;  and  (b)  annual  operation, 
maintenance,  and  purchase  of  services 
component.  Your  estimates  should 
consider  the  costs  to  generate,  maintain, 
and  disclose  or  provide  the  information. 


You  should  describe  the  methods  you 
use  to  estimate  major  cost  factors, 
including  system  and  technology 
acquisition,  expected  useful  life  of 
capital  equipment,  discount  rate(s),  and 
the  period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information;  monitoring, 
sampling,  drilling,  and  testing 
equipment;  and  record  storage  facilities. 
Do  not  include  in  your  estimates 
equipment  or  services  purchased:  (i) 
before  October  1,  1995;  (ii)  to  comply 
with  requirements  not  associated  with 
the  information  collection;  (iii)  for 
reasons  other  than  to  provide 
information  or  keep  records  for  the 
Government;  or  (iv)  as  part  of  customary 
and  usual  business  or  private  practices. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202)  208-7744. 

Dated:  .\ugust  10,  1993. 
William  S.  Cook, 

Acting  Chief.  Engineering  and  Operations 
Division. 

IFR  Due.  98-22163  Filed  8-17-98;  8:45  am] 
BILLING  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

General  Management  Plan/Draft 
Environmental  Impact  Statement, 
Gettysburg  National  Military  Park,  PA 

agency:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Availability  of  draft 
Environmental  Impact  Statement  and 
General  Management  Plan  for 
Gettysburg  National  Military  Park. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
(NPS)  announces  the  availability  of  a 
draft  Environmental  Impact  Statement 
and  General  Management  Plan  (DEIS/ 
GMP)  for  Gettysburg  National  Military 
Park,  Pennsylvania. 
dates:  The  DEIS/GMP  will  remain 
available  for  public  review  through 
October  15,  1998.  Public  meetings  will 
be  held  in  Gettysburg,  Pennsylvania 
during  August.  September  or  October, 
1998.  The  exact  dates  and  locations  of 
the  public  meetings  will  be  announced 
in  press  releases  to  regional  newspapers. 
ADDRESSES:  Comments  on  the  DEIS/ 
GMP  should  be  sent  to  the 
Superintendent,  Gettysburg  National 
Military  Park,  97  Taneytown  Road, 
Gettysburg.  Pennsylvania,  17325.  Public 
reading  copies  of  the  DEIS/GMP  will  be 
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available  for  review  at  the  following 
locations: 

•  Office  of  the  Superintendent, 
Gettysburg  National  Military  Park,  97 
Taneytown  Road,  Gettysburg, 
Pennsylvania  17325.  (717)  334-1124 
ext.  1452. 

•  Officeof  Public  Affairs,  National 
Park  Service,  Department  of  the  Interior, 
18th  and  C  Streets  N\V,  Washington,  DC 
20240.  (202)  208-6843. 

•  Chesapeake  Systems  Office, 
National  Park  Service,  Park  Planning, 
Natural  Resources  and  Special  Projects 
Office,  U.S.  Customs  House,  200 
Chestnut  Street,  Philadelphia,  PA 
19106-2878. (215)  597-1669. 

SUPPLEMENTARY  INFORMATION:  The  DEIS/ 
GMP  describes  four  alternatives  for  the 
management  of  Gettysburg  National 
Military  Park,  the  environment  that 
would  be  affected  by  the  management 
prescriptions,  and  the  environmental 
consequences  of  implementing  those 
actions.  Alternative  A  continues  the 
existing  management  direction  of  the 
park.  Alternative  B  proposes 
rehabilitation  of  large-scale  landscape 
patterns  on  the  1863  battlefield  and  in 
the  Soldiers'  National  Cemetery,  the 
development  of  a  new  visitor  center, 
enhanced  interpretation  and  resource 
management.  Alternative  C,  the 
proposed  plan,  proposes  the 
rehabilitation  of  features  significant  to 
the  Battle  of  Gettysburg  and  to  the 
Soldiers'  National  Cemetery,  a  new 
visitor  center,  enhanced  and  expanded 
interpretation,  and  enhanced  resource 
management.  Alternative  D  proposes 
restoration  of  the  1863  battlefield,  the 
Soldiers'  National  Cemetery  and  the 
commemorative  areas  of  the  park,  a  new 
visitor  center,  interpretation  using  the 
historic  tablets,  markers  and 
monuments  of  the  park  and  enhanced 
resource  management. 

The  DESI/GMP  evaluates  the 
environmental  consequences  of  the 
proposed  action  and  the  other 
alternatives  on:  the  historic  landscapes 
of  the  park;  collections  and  archives; 
buildings  and  structures;  threatened, 
endangered  and  sensitive  species;  other 
species;  socioeconomics;  traffic,  parking 
and  transit;  and  park  operations. 

All  review  comments  received  on  the 
DEIS  will  become  part  of  the  public 
record. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Gettysburg  NMP,  at  the 
above  address  and  telephone  number. 

Dated:  August  10,  1998. 
John  A.  Latschar, 
Superintendent.  Gettysburg  NMP. 
[FR  Doc.  98-22120  Filed  8-17-98;  8:45  am] 

BILUNO  CODE  431&-70-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Notice  of  Approval  of  Record  of 
Decision  Final  Environmental  Impact 
Statement  for  the  Santa  Rosa  Island 
Resources  Management  Plan  for 
Improving  Water  Quality  and 
Conserving  Rare  Species  and  Their 
Habitats,  Channel  Islands  National 
Park,  Santa  Barbara  County,  California 

Introduction:  Pursuant  to  the  National 
Environmental  Pohcy  Act  of  1969, 
Public  Law  91-190,  and  the  regulations 
promulgated  by  the  Council  of 
Environmental  Quality  at  40  CFR  Part 
1500,  the  Department  of  Interior, 
National  Park  Service  (NPS)  has 
prepared  and  approved  a  Record  of 
Decision  (Decision)  on  tiie  abbreviated 
Final  Environmental  Impact  Statement 
for  the  Resources  Management  Plan  for 
Improvement  of  Water  Quality  and 
Conservation  of  Rare  Species  and  Their 
Habitats  on  Santa  Rosa  Island  (Final 
EIS/RMP).  This  Notice  of  the  Decision  is 
a  summary  statement  of  the  nature  of 
public  comment  during  the  "no-acUon" 
period,  what  alternatives  were 
considered,  and  what  alternative  was 
selected.  The  complete  Decision  may  be 
obtained  from  the  Superintendent. 
Channel  Islands  National  Park,  1901 
Spinnaker  Drive,  Ventura,  CA  93001. 

Decision:  The  NPS  will  implement  the 
actions  described  as  the  Proposed 
Action,  Alternative  F,  in  the  Final  EIS/ 
RMP  issued  in  May,  1998.  The  Draft 
EIS/RMP  was  issued  in  February.  1998. 
The  actions  selected  to  be  implemented 
are  summarized  as  follows. 

Selected  Action:  Alternative  F, 
Negotiated  Settlement,  was  selected  to 
improve  water  quality  and  riparian 
habitat,  and  to  conserve  rare  plants  and 
their  habitats.  There  will  be  rapid 
removal  of  cattle  by  the  end  of  1998 
(except  for  12  head  in  Lobo  Pasture). 
There  will  be  phased  removal  of  elk  and 
deer  by  the  end  of  201 1  (although 
removal  may  be  earlier  if  necessary  to 
achieve  selected  recovery  goals;  and 
after  initial  reductions  an  adaptive 
management  program  may  be 
implemented).  Other  actions  to  be 
implemented  include  road  management 
to  reduce  impacts  to  streams,  and 
development  of  a  comprehensive  alien 
plant  management  plan  to  reduce 
impacts  on  native  plants.  Monitoring 
programs  for  rare  species,  water  quality, 
and  riparian  recovery  will  be  developed 
by  the  park.  Visitor  access  to  Santa  Rosa 
Island  will  be  increased  beyond  current 
levels. 

Alternatives  Considered:  Five 
alternatives  to  the  selected  action  were 


considered  and  evaluated  in  the  Draft 
and  Final  EIS/RMP.  These  were: 
Alternative  A  (No  Action),  Alternative  B 
(Minimal  Action).  Alternative  C 
(Targeted  Action).  Ahemative  D 
(Revised  Conservation  Strategy),  and 
Alternative  E  (Immediate  Removal  of 
Ungulates).  These  are  summarized  in 
the  Decision  and  analyzed  in  detail  in 
the  Final  EIS/RMP. 

Basis  for  Decision  and  Finding:  In 
choosing  an  action  from  those  identified 
and  analyzed  in  the  Final  EIS/RMP.  the 
NPS  sought  to  select  an  alternative  that 
would:  meet  the  goals  and  objectives  of 
the  plan;  comply  with  applicable  laws, 
regulations  and  policies  regarding 
management  of  grazing,  water  quality 
and  rare  species;  and  minimally 
impinge  upon  park  operations  necessan.- 
to  fulfill  stewardship  obligations  while 
protecting  core  interests  of  the 
negotiating  parties.  The  detailed 
rationale  for  selecting  Alternative  F  is 
set  forth  in  the  Decision. 

Public  Comments:  During  the  public 
comment  period  for  the  Draft  EIS/RMP. 
the  park  received  9  comments.  The 
substantive  responses  focused  on.  (1) 
adequacy  of  adaptive  management  for 
protecting  and  restoring  plants  and 
habitat;  (2)  management  use  of  fire;  (3) 
conflicts  between  deer  and  elk 
management  activities  and  visitor  use; 
and  (4)  entry-  by  visitors  into  buildings 
and  areas  traditionally  used  by  Vail  and 
Vickers.  All  comments  were  carefully 
considered  and  aided  in  preparation  of 
the  Final  EIS/RMP. 

In  contrast,  no  comments  were 
received  during  the  30-day  "no  action" 
period  for  the  Final  EIS/RMP. 

Conclusion:  The  above  briefly 
summarizes  factors  considered  in 
selecting  Alternative  F,  Negotiated 
Settlement,  for  implementation.  The 
actions  contained  in  this  alternative  will 
be  incorporated  into  a  new  Special  Use 
Permit  for  the  hunting  operation.  This 
new  permit  will  become  effective,  and 
actions  encompassed  under  Alternative 
F  will  be  implemented,  as  soon  as 
possible.  As  noted  above,  copies  of  the 
approved  Decision  may  be  obtained 
from  the  Superintendent,  Channel 
Islands  National  Park,  address  as  noted 
above  or  via  telephone  at  (805)  658- 
5776. 

Dated;  August  3,  1998. 
John  J.  Reynolds, 

Regional  Director,  Pacific  West  Region. 
[FR  Doc.  98-22123  Filed  8-17-98:  8:45  am) 

BILUNG  CX>OE  4310-7<M> 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Hampton  National  Historic  Site,  Intent 
To  Publish  an  Environmental  Impact 
Statement  for  a  General  Management 
Plan 

agency:  National  Park.  Service;  Interior. 

ACTION:  Notice  of  intent  to  publish 
environmental  impact  statement. 

SUMMARY:  This  notice  announces  the 
intent  to  prepare  an  environmental 
impact  statement  in  association  with  a 
new  general  management  plan  for  the 
park.  A  public  meeting  to  scope 
potential  issues  associated  with  the  park 
will  be  held  September  15  at  7:00  p.m. 
at  Towson  United  Methodist  Church, 
501  Towson  Lane.  Towson,  MD. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Hampton  National 
Historic  Site,  535  Hampton  Lane, 
Towson,  Maryland  21286.  (410)  962- 
0688. 

Dated;  March  10.  1998 
Deirdre  Gibson, 

Program  Manager,  Park  Planning 
Philadelphia  System  Support  Office. 
IFR  Doc.  98-22122  Filed  8-17-98:  8:45  am) 
BitLING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  8,  1998.  Pursuant  to  §  60,13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  1849  C  St.  N'W,  NC400, 
Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
September  2,  1998. 
Carol  D.  Shull, 
Keeper  of  the  Sational  Register. 

ARKANSAS 

Nevada  County 

.McKenzie,  Henry,  House,  324  E.  Main. 
Prescott.  98001128 

Scott  County 

Forrester,  C.E.,  House,  140  Danville  Rd., 
Waldron.  98001127 


COLORADO 
Arapahoe  County 

Maitland  Estate.  9  Sunset  Dr..  Cherry  Hills 
Village.  98001130 

Weld  County 

Windsor  Milling  and  Elevator  Co.  Building, 
301  Main  St., 

Windsor,  98001129 

FLORIDA 

Volusia  County 

Seabreeze  Historic  District  (Daytona  Beach 
MPS),  Roughly  bounded  by  University 
Blvd..  Halifax  R.,  Auditorium  Blvd.,  and  N. 
.Mlantic  Ave.,  Daytona  Beach,  98001131 

ILLINOIS 

Cook  County 

Trustees  System  Service  Building.  201  N. 
Wells  St.,  Chicago,  98001132 

KENTUCKY 

Fayette  County 

Lexington  National  Cemetery  (Civil  War  Era 
National  Cemeteries  MPS).  833  W.  Main 
St.,  Lexington,  98001135 

lefferson  County 

Cave  Hill  National  Cemetery  (Civil  War  Era 
National  Cemeteries  MPS),  701  Baxter 
Ave.,  Louisville,  98001133 

Jessamine  County 

Camp  Nelson  National  Cemetery  (Civil  War 
Era  National  Cemeteries  MPS),  6890 
Danville  Rd  ,  Nicholasville,  98001134 

MISSISSIPPI 

Harrison  County 

Hiloxi  Downtown  Historic  District,  Roughly 
along  Howard  Ave.,  from  Reynoir  St.  to 
Lameuse  St.,  Biloxi,  98001139 

Hinds  County 

Belhaven  Heights  Historic  District  (Boundary 
Increase),  Roughly  bounded  by 
Fortification,  North,  Monroe,  and  Spengler 
Sts..  Jackson,  98001141 

Marion  County 

Downtown  Columbia  Historic  District 
(Boundary  Increase),  704  and  706  Honey 
Alley,  Columbia,  98001140 

MISSOURI 

Callaway  County 

Robnett— Payne  House.  601  W.  Sixth  St., 
Fulton,  98001136 

St.  Louis  County 

.Maryland  Terrace  Historic  District.  700-1- 
7419  Maryland  Ave.,  and  7001-7394 
Westmoreland  Dr.,  University  City, 
98001137 

NEW  HAMPSHIRE 

Coos  County 

Martin  Homestead,  US  1,  3  mi.  N  of  North 
Stratford,  North  Stratford,  98001145 


NEW  YORK 
Cayuga  County 

Erie  Canal  Lock  52  Complex,  Maiden  Ln., 
Port  BvTon,  98001146 

NORTH  CAROLINA 

Chathani  County 

London,  Henry  Adolphus.  House,  440  W. 

Salisbury  St..  Pittsboro,  98001143 
Moore,  Robert  Joseph,  House.  NC  1713,  jet. 

with  NC  1711,  Bynum,  98001142 
Snipes — Fox  House,  306  S.  Dogwood  Ave., 

SilerCity,  98001144 

OKLAHOMA 
Cotton  County 

Walters  Rock  Island  Depot,  220  W.  Nevada, 
Walters,  98001147 

Tulsa  County 

Sand  Springs  Power  Plant,  221  S.  Main  St., 
Sand  Springs,  98001148 

VERMONT 

Bennington  County 

Carrigan  Lane  Historic  District,  Roughly 
along  Carrigan  Ln.,  from  Division  St.  to 
Safford  St.,  Bennington,  98001152 

Orleans  County 

Derby  House  Hotel.  Jet.  of  VT  105  (Main  St.) 

and  West  St.,  Derby,  98001150 
Jenne,  L.P.,  Block,  ct.  of  VT  105  (Main  St.) 

and  West  St.,  Derby,  98001151 

Windsor  County 

Hartford  Village  Historic  District,  Roughly 
along  Hartford  Main,  Summer  and 
Christian  Sts.,  Hartford,  98001153 

Marsh,  Joseph  and  Daniel,  House,  64  Dewey's 
Mill  Rd.,  Hartford,  98001149 
A  MOVE  has  been  requested  for  the 

following  resource: 

NORTH  CAROLINA 
Forsyth  County 

Kernersville  Depot  (Kernersville  MPS),  121 
Railroad  St.  Kernersville,  88000133 

[FR  Doc.  98-22152  Filed  8-17-98:  8:45  amj 

BILUNG  CODE  43ia-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Publication  of  Final 
Procedures  and  Guidance  for  the 
Siting  of  Telecommunication  Antenna 
Sites  in  Units  of  the  National  Park 
Service 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Public  notice. 

SUMMARY:  The  National  Park  Service 
(NPS)  announces  finalization  and 
publication  of  the  guidance  and 
procedures  document  dealing 
specifically  with  the  siting  of 
Telecommunication  Antenna  Sites  in 
units  of  the  NPS.  This  information  was 


Federal  Register /Vol.  63,  No.  159/Tuesday,  August  18.  1998/Notices 


44275 


developed  to  provide  guidance  and 
procedures  to  all  units  of  the  National 
Park  System  who  deal  with  requests  for 
establishing  Telecommunication 
Antenna  sites  in  compliance  with 
section  704(c)  of  the 
Telecommunications  Act  of  1996,  Pub. 
L.  104-104.  This  document  will  appear 
as  and  may  be  found  in  Exhibit  6  of 
Appendix  8  of  NPS-53,  the  NPS  Guide- 
line on  Special  Park  Uses  which  master 
document  is  already  approved  finalized 
and  published. 

ADDRESSES:  Copies  of  the  guidance 
document  will  be  made  available  upon 
request  by  writing  to  National  Park 
Service,  Ranger  Activities  Division,  184 
C  St.  NW,  Suite  7408,  Washington,  DC 
20240,  or  by  calling  202-208-4874.  The 
guidance  document  is  also  avail-able 
electronically  as  a  downloadable  file  at 
the  following  web  site:  //wwrw. nps.gov/ 
refdesk/Dorders/index.htm 
FOR  FURTHER  INFORMATION  CONTACT:  Dick 
Young  at  757-898-7846,  or  757-898- 
3400,  ext.  51. 

On  Monday,  March  2,  1998,  the  NPS 
published  a  notice  in  the  Federal 
Register  (63  FR  10243)  requesting 
public  comments  on  the  proposed 
guidance  and  procedures  document  for 
the  siting  of  Telecommunication 
Antenna  Sites  in  all  units  of  the  NPS. 
The  NPS  received  10  responses  to  that 
notice.  Those  comments  of  significance, 
and  the  responses  to  those  comments 
are  as  follows. 

Comment:  The  NPS  should  interpret 
its  statutory  authorities  to  recognize  that 
Wireless  Telecommunication  Facilities 
(WTF)  presumptively  can  be  sited  in 
parks  without  impermissibly  derogating 
park  values  and  purposes. 

Response:  Siting  of  WTF  on  NPS  land 
may  be  permissible  under  the  NPS 
Organic  Act,  provided  that,  as  specified 
in  the  Telecommunications  Act,  the  use 
is  not  in  direct  conflict  with  the  mission 
of  the  NPS.  The  NPS  recognizes  that  a 
WTF  may  be  sited  on  NPS  land  without 
impermissibly  derogating  park  values 
and  purposes,  but  declines  to  establish 
a  presumption  to  this  effect.  The  NPS 
does  not  believe  the 
Telecommunications  Act  of  1996 
establishes  such  a  presumption,  or 
requires  the  NPS  to  interpret  the  term 
"derogation"  in  the  NPS  organic  act  in 
a  more  careful  and  limiting  manner.  The 
Telecommunications  Act  requires  the 
establishment  of  procedures  by  which 
the  NPS  and  other  federal  agencies  may 
make  federal  lands  available  for  WTF 
sites  on  a  fair,  reasonable,  and 
nondiscriminatory  basis,  and  states  that 
these  procedures  "may  establish  a 
presumption  that  requests  for  the  use  of 
property,  rights-of-way,  and  easements 


by  duly  authorized  providers  should  be 
granted  absent  unavoidable  direct 
conflict  with  the  department  or 
agencies'  mission,  or  the  current  or 
planned  use  of  the  property,  rights-of- 
way,  and  easements  in  question."  The 
procedures  developed  by  GSA  do  not 
establish  this  presumption,  but  rather 
estabhsh  several  guiding  principles  for 
federal  agencies  to  follow. 

Comment:  The  NPS  guidelines  should 
explain  more  clearly  how  siting  of  WTF 
near  existing  commercial  and 
maintenance  facilities  in  parks  can  be 
excluded  categorically  from  NEPA. 
Response:  The  NPS  has  provided 
additional  guidance  concerning 
applications  for  right-of-way  permits 
(including  those  for  WTF  sites)  and  the 
NEPA  process  in  NPS-53.  The  NPS 
disagrees  that  any  of  the  categorical 
exclusions  in  the  current  NPS  NEPA 
Guidelines  (revised  June  1998)  will 
apply  to  all  or  most  proposed  WTF  sites 
near  existing  commercial  and 
maintenance  facilities.  Each  proposal 
for  a  WTF  site  must  be  analyzed 
individually  to  determine  whether  a 
categorical  exclusion  applies.  If  a 
categorical  exclusion  potentially 
applies,  the  action  must  be  analyzed 
further  to  determine  whether  an 
exception  to  the  categorical  exclusion 
applies.  Placement  of  a  WTF  site  near 
commercial  or  maintenance  facilities 
does  not  automatically  mean  that  there 
will  be  no  visual  intrusion  or  impacts 
on  historic  or  cultural  resources 
generated  from  the  height  of  the  antenna 
structures.  Moreover,  modifications, 
which  may  need  to  be  made  to 
accommodate  the  proposed  WTF  site, 
such  as  additional  access  or 
construction,  could  generate  additional 
disturbance  and  additional  impacts. 

Comment:  The  Comprehensive 
Assessment  should  be  prepared 
immediately  or  be  integrated  in  the 
Environmental  Assessment  (EA) 
prepared  on  a  WTF  site  permit 
application,  and  not  be  a  decisional 
document. 

Response:  The  NPS  agrees  that  the 
Comprehensive  Assessment  should  not 
be  a  decisional  document.  It  is  intended 
to  be  a  purely  optional,  information 
gathering  process,  for  the  information 
and  possible  use  of  the  park  manager. 
Finally,  there  is  not  now  nor  was  there 
ever  a  requirement  that  such  a  review  be 
completed  before  an  application  is 
considered. 

Comment:  The  guideline  should 
further  specify  time  frames  for  the  right- 
of-way  application  acceptance  process. 
Response:  The  NPS  did  not  originally 
have  a  specified  deadline  for 
determining  when  an  application  was 
complete,  and  feels  that  the  10  days 


(first  submittal)  and  10  days 
(resubmittal  of  information  for 
determination  of  a  complete 
application)  recommended  by  the 
commenter  is  appropriate. 

Comment:  Where  a  WTF  right-of-way 
permit  application  is  eligible  for  a 
categorical  exclusion  from  NEPA  the 
final  rule  should  specify  that  the  entire 
permit  process  ought  to  take  no  longer 
than  an  additional  60  days  after  the 
initial  determination.  The  final  rule  also 
should  create  a  strong  presumption  that, 
for  all  other  WTF  right-of-way 
applications,  the  entire  permitting 
process  should  not  exceed  one  year 
from  application  submission. 

Response:  The  NPS  does  not  feel  it  is 
necessary  to  set  forth  time  frames  for  the 
entire  permitting  process.  Neither  the 
Telecommunications  Act  nor  the 
implementing  GSA  procedures  speak  to 
the  entire  permitting  process,  onlv  to 
the  decision  whether  to  allow  a  WTF 
site  on  federal  land.  Preliminarv- 
decisions  on  the  acceptability  of 
proposed  sites  should  be  rendered  as 
soon  as  possible  but  no  later  than  60 
days  after  receipt  of  an  application 
Comment:  The  guidelines  should 
require  expedited  review  of  a  WTF 
permit  application  where  serious  public 
safety  concerns  are  present. 

Response:  The  lack  of  cellular 
telecommunications  equipment  does 
not  constitute  a  serious  public  safetv 
concern  that  would  cause  us  to  expedite 
a  review  or  otherwise  give  priority 
consideration  to  the  application,  the 
NPS  feels  that  all  applications  should 
receive  equal  and  expedited  reviews 
and  that  each  application  presents  it's 
owTi  public  safety  concerns.  In  addition 
the  NPS  feels  that  the  60-day  Initial 
Determination  time  period  designated 
by  GSA  already  constitutes  an  expedited 
processing  of  such  applications. 

Comment:  The  guidelines  should 
adopt  a  presumption  in  favor  of  uniform 
fee  schedules  for  determining  fair 
market  value  for  communication  rights- 
of-way". 

Response:  The  NPS  has  historically 
dealt  with  determining  land  and/or 
facility  use  fees  for  utility  rights-of-way 
on  a  park  by  park  basis  and  sees  no 
overriding  reason  to  change  that 
practice.  We  are.  however,  including 
reference  to  the  USES  fee  schedule  for 
possible  use  by  park  managers  as  a  tool 
to  base  a  comparison  on  if  not  actual 
use. 

Comment:  Pending  WTF  permit 
applications  should  be  grandfathered, 
regardless  of  whether  thry  are  deemed 
"complete". 

Response:  The  NPS  agrees  that  the 
final  guidelines  should  not  constitute  a 
basis  for  the  NPS  to  review  previous 


44276 


Federal  Register/Vol.  63,  No.  159/Tuesday.  August  18,  1998/Notices 


decisions  regarding  applications 
currently  under  review  or  received  prior 
to  the  finalization  of  these  guidelines. 
Applications  that  have  been  received 
will  be  judged  under  the  rules  and  laws 
in  effect  at  the  time  they  were  accepted, 
and  resultant  permits  issued  under  the 
appropriate  guidance.  However,  it  is  not 
the  intent  of  these  guidelines  to  create 
new  application  information  and  review 
requirements,  but  to  provide  guidance 
concerning  existing  requirements  to 
NPS  management  for  their 
consideration. 

Comment:  VVTF  permit  applicants 
must  have  reasonable  access  to  parks  to 
prepare  complete  applications. 

Response:  The  NPS  agrees,  but 
reserves  the  right  to  impose  such 
conditions  as  may  be  needed  to  protect 
the  resource. 

Comment:  Right-Of-Way  application 
information  requirements  must  limit 
requests  for  and  protect  proprietary 
information,  especially  involving 
"propagation  maps". 

Response:  The  NPS  agrees  that  the 
NPS  is  obligated  to  keep  confidential 
certain  commercial  information  and 
other  types  of  information,  which  may 
be  provided  by  an  applicant.  Our 
guidelines  will  be  modified  to  remind 
park  Superintendents  of  the  FOIA  rules. 
In  addition,  the  15-mile  radius  will  be 
clarified  as  a  discretionary  limit. 

Comment:  The  proposed  provisions 
for  Right-Of-Way  termination  and 
suspension  are  unreasonable  to  the 
wireless  telecommunications  industry. 

Response:  The  proposed  provisions 
for  termination  and  suspension  of  these 
right-of-way  permits  continue  to  be 
under  consideration  by  the  Department 
and  will  be  addressed  when  final  NPS 
right-of-way  regulations  are  adopted  in 
36  CFR  Part  14. 

Comment:  The  guidelines  should 
provide  an  opportunity  to  discuss  and 
negotiate  any  problems  with  an 
applicant  during  the  application  review 
process. 

Response:  The  NPS  agrees  that  the 
applicant  should  have  the  opportunity 
to  discuss  those  matters  that  apply  to 
the  application.  This  would  actually  be 
the  second  of  four  such  possible 
meetings  to  be  described  in  the 
procedures:  one  prior  to  application; 
one  during  the  initial  determination 
period,  if  needed;  one  immediately  after 
the  acceptance  of  an  application;  and 
the  last  prior  to  signing  of  the  permit, 
again  if  needed. 

Comment:  NPS  should  not  require 
reviews  regarding  electromagnetic 
radiation  and  related  communications 
technology  issues. 

Response:  The  NPS  is  aware  of  the 
large  volume  of  research  and 


investigation  in  place  concerning 
electromagnetic  radiation  hazard  and 
wireless  technology  applications.  We 
are  also  aware  of  the  radiation  exposure 
hazard  standards  set  out  by  ANSI,  and 
the  more  recent  FCC  proposed  new 
standards  for  rf  exposure.  Considering 
all  this,  the  NPS  must  err  on  the  side  of 
caution  in  concern  for  public  health  and 
safety  by  mandating  technological 
review  before  a  WTF  site  can  be 
approved. 

Comment:  The  transfer  of  a  FCC 
license  is  not  a  basis  for  termination  of 
the  ROW  permit. 

Response:  The  permittee  agrees,  in  the 
ROW  permit  conditions,  that  the  permit 
is  not  transferable  without  the  approval 
of  the  NPS.  In  point  of  fact,  this  is  not 
an  isolated  condition  and  has  occurred 
with  some  regularity  in  other  utility 
rights-of-way  as  one-company  merges  or 
buys  out  another.  The  routine  procedure 
is  to  either  convert  the  existing  or  issue 
a  new  ROW  permit  to  the  new  company 
depending  on  circumstances.  We  see  no 
reason  to  treat  VVTF  ROW  permits 
differently. 

Comment:  The  procedures  do  not 
clearly  require  adequate  or  consistent 
compliance  with  the  National 
Environmental  Policy  Act  and  other 
relevant  statutes. 

Response:  The  NPS  accepts  the 
comment  and  has  revised  the 
procedures  accordingly. 

Comment:  The  procedures  are  silent 
on  wilderness  which  could  infer  that  all 
designated  or  proposed  national  park 
svstem  wilderness  lands  are  excluded 
from  the  scope  of  the  procedures. 

Response:  The  NPS  accepts  the 
comment  and  has  revised  the 
procedures  to  include  a  statement  in  the 
Guidance  section  reading:  "Except  as 
specifically  provided  by  law  or  policy, 
there  will  be  no  permanent  road, 
structure  or  installation  within  any 
study,  proposed,  or  designated 
wilderness  area  (see  Wilderness  Act,  16 
U.S.C.  1131).  The  NPS  will  not  issue 
any  new  right-of-way  permits  or  widen 
or  lengthen  any  existing  rights-of-way  in 
designated  or  proposed  wilderness 
areas.  This  includes  the  installation  of 
utilities." 

Comment:  Can  the  NPS  write  their 
procedures  to  include  language 
requiring  permittees  to  allow  co- 
location. 

Response:  The  decision  whether  or 
not  to  allow  co-location  must  pass  the 
same  tests  as  the  decision  to  allow  a  first 
antenna.  The  permit  that  we  issue  will 
have  a  condition  that,  if  technologically 
feasible,  we  will  encourage  co-location. 


Dated:  July  29.  1998. 
Robert  C.  Marriott. 

Acting  Chief,  Ranger  Activities  Division. 
[FR  Doc.  98-22121  Filed  8-17-98;  8:45  am] 
BILLING  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 

States  International  Trade  Commission. 

TIME  AND  DATE:  August  25.  1998  at  11:00 

a.m. 

PLACE:  Room  101,  500  E  Street  S.W., 

Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  Nos.  701-TA-373  and  731- 
TA-769-775  (Final)  (Stainless  Steel 
Wire  Rod  from  Germany,  Italy,  Japan, 
Korea,  Spain,  Sweden,  and  Taiwan) — 
briefing  and  vote. 

5.  Outstanding  action  jackets: 
1.  Document  No.  EC-98-011: 

Response  to  letter  concerning  Inv.  No. 
332-325  (The  Economic  Effects  of 
Significant  U.S.  Import 
Restraints)(Action  Request  98-14). 
In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission: 

Issued:  August  13,  1998. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  98-22301  Filed  8-14-98;  1:12  pm] 
BILUNG  CODE  702O-O2-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  May  1,  1998, 
Applied  Science  Labs,  Division  of 
Alltech  Associates,  Inc.,  2701  Carolean 
Industrial  Drive.  PO.  Box  440,  State 
College,  Pennsylvania  16801,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 
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Drug 

Methcathinone  (1237) 

N-Ethylamphetamine  (1475)  

N,N-Dimethylamphetamine  (1480) 
4-Methylaminorex     (cis     isomer) 

(1590). 
Lysergic  acid  diethylamide  (7315) 

Mescaline  (7381)  

3,4-Methylenedioxyamphetamine 

(7400). 
N-Hydroxy-3,4- 

methylenedioxyamphetamine 

(7402). 
3,4-Methylenedioxy-N- 

elhylamphetamine  (7404). 
3,4-Methylenedioxymethamp- 

hetamine  (7405). 
N-Ethyl-1  -phenylcyciohexylamine 

(7455). 

1-(1-Phenylcyclohexyl)pyrrolidine 

(7458). 
1-[1-(2- 

Thienyl)cyclohexyl]piperidine 

(7470). 

Dihydromorphine  (9145)  

Normorphine  (9313)  

Phenylcyciohexylamine  (7460)  

Phencyclidine  (7471)  

Phenylacetone  (8501)  

1  -Piperidinocyclohexanecarbon- 

itrlle  (8603). 

Cocaine  (9041)  

Codeine  (9050)  

DIhydrocodeine  (9120)  

Benzoylecgonine  (9180)  

Morphine  (9300)  

Oxymorphone  (9652) 

Noroxymorphone  (9668)  


Schedule     DEPARTMENT  OF  JUSTICE 


II 
II 


The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  for  reference  standards. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice. 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  October 
19,  1998. 

Dated:  August  4.  1998. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

A  dm  inistra  tion. 

|FR  Doc.  98-22099  Filed  8-17-98:  8:45  am| 

BILLING  CODE  4410-09-M 


Drug  Enforcement  Administration 

G.  Wayman  Blakely,  Jr.,  M.D.; 
Revocation  of  Registration 

On  January  8,  1998,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  G.  Wayman  Blakelv. 
Jr.,  M.D.'  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration,  AB7704871, 
pursuant  to  21  U.S.C.  824(a)(4)  and 
deny  any  pending  applications  for  the 
renewal  of  such  registration  as  a 
practitioner  under  21  U.S.C.  823(f),  for 
reason  that  his  continued  registration 
would  be  inconsistent  with  the  public 
interest.  The  order  also  notified  Dr. 
Blakely  that  should  no  request  for  a 
hearing  be  filed  within  30  days,  his 
hearing  right  would  be  deemed  waived. 

The  DEA  received  a  signed  receipt 
indicating  that  the  order  was  received 
on  January  14,  1998.  No  request  for  a 
hearing  or  any  other  reply  was  recceived 
by  the  DEA  from  Dr.  Blakely  or  anvone 
purporting  to  represent  him  in  this 
matter.  Therefore,  the  Acting  Deputv 
Administrator,  finding  that  (1)  30  days 
have  passed  since  the  receipt  of  the 
Order  to  Show  Cause,  and  (2)  no  request 
for  a  hearing  haveing  been  received, 
concludes  that  Dr.  Blakely  is  deemed  to 
have  waived  his  hearing  right.  After 
considering  relevant  material  from  the 
investigative  file  in  this  matter,  the 
Acting  Deputy  Administrator  now 
enters  his  final  order  without  a  hearing 
pursuant  to  21  CFR  1301.43(d)  and  (e) 
and  1301.46. 

The  Acting  Deputy  Administator 
finds  that  on  July  25',  1994.  Los  Angeles 
police  officers  observed  Dr.  Blakely 
participating  in  what  appeared  to  be  a 
drug  transaction.  During  a  subsequent 
stop  of  his  vehicle,  the  officers  observed 
crack  cocaine.  Dr.  Blakely  was  arrested 
and  charged  with  possession  of  a 
controlled  substance  in  violation  of 
California  Health  and  Safety  Code, 
section  11350(a).  On  August  26,  1994. 
the  charge  against  Dr.  Blakelv  was 
diverted  and  he  was  placed  on 
probation  for  24  months.  On  or  about 


'  The  Order  to  Show  Cause  was  acludUv  issued 
in  the  name  of  Waymon  G.  Blakelv.  M.D.,  however 
evidence  before  the  Acting  Deputv  .^dministrator 
indicates  that  the  name  listed  on  the  DE.\ 
Certifirate  of  Registration  at  issue  is  G.  Wavman 
Blakely,  Jr..  M.D,  The  Order  to  Show  Cause  was 
sent  to  the  address  listed  in  DE,^■s  records  for  Dr. 
Blakely.  Therefore,  the  .Acting  Deputv 
.Administrator  is  confident  that  notwithstanding  the 
incorrect  name  on  the  Order  to  Show  Cause.  Dr. 
Blakely  received  proper  service  of  the  Order  to 
Show  Cause. 


May  29.  1996.  the  case  against  Dr. 
Blakely  was  dismissed. 

The  Acting  Deputy  Administrator 
further  finds  that  between  .May  21.  1990 
and  August  25.  1994,  Dr.  Blakelv 
prescribed  over  11,000  dosage  units  of 
controlled  substances  to  his  friend/ 
roommate  for  no  legitimate  medical 
purpose.  As  a  result.  Dr.  Blakelv  was 
charged  in  the  Municipal  Court  for  the 
County  of  Los  Angeles  with  10  counts 
of  the  unlawful  prescribing  of  a 
controlled  substance  and  5  counts  of 
obtaining  a  controlled  substance  by 
fraud.  On  May  30.  1995.  Dr.  Blakely 
pled  nolo  contendere  to  three 
misdeameanor  counts.  The  imposition 
of  sentence  was  suspended  and  Dr. 
Blakely  was  placed  on  probation  for  36 
months,  ordered  to  perform  200  hours  of 
community  service  within  one  vear,  and 
fined  SlO, 000. 

In  addition,  the  Acting  Deputy 
Administrator  finds  that  by  a  Decision 
effective  February  28.  1997.  the  Medical 
Board  of  California  adopted  a  Stipulated 
Settlement  and  Disciplinary  Order 
whereby  Dr.  Blakelys  physicians  and 
surgeon's  certificate  was  revoked. 
However,  the  revocation  was  staved  and 
Dr.  Blakely  was  placed  on  probation  for 
seven  years,  during  which  time  he  is 
prohibited  from  handling  Schedule  II 
controlled  substances,  e.xcept  he  may 
prescribe  dextroamphetamine  and 
methylphenidate.  ,^s  to  all  other 
controlled  substances.  Dr.  Blakely  is 
limited  to  prescribing  only.  He  must 
maintain  a  log  of  his  prescribing  and 
must  abstain  from  the  personal  use  or 
possession  of  any  controlled  substance 
unless  prescribed  by  another 
practitioner  for  a  bona  fide  illness  or 
condition.  Additionally.  Dr.  Blakely 
must  submit  to  biological  fiuid  testing 
and  must  take  continuing  medical 
education  courses  including  one  in  the 
proper  prescribing  of  controlled 
substances. 

Pursuant  to  21  U.S.C.  823(f)  and 
824(a)(4).  the  Deputy  Administrator  may 
revoke  a  DE.^  Certificate  of  Registration 
and  deny  any  pending  application  for 
renewal  of  such  registration  if  he 
determines  that  the  registration  would 
be  inconsistent  with  the  public  interest. 
In  determining  the  public  interest,  the 
following  factors  are  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  sub.itances. 

(3)  The  applicant's  crnviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 
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(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety- 

These  factors  are  to  be  considered  in 
the  disjunctive,  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  be  denied 
See  Henry  I.  Schwam.  Jr..  M.D.,  54  FR 
16.422  (1989). 

Regarding  factor  one,  the  Medical 
Board  of  California  severely  restricted 
Dr.  Blakely's  ability  to  handle  controlled 
substances.  Dr.  Blaikely's  physician's 
and  surgeon's  certificate  was  revoked, 
but  the  revocation  was  stayed  and  he 
was  placed  on  probation  until  February 
2004. 

As  to  factors  two  and  four.  Dr.  Blakely 
issued  over  400  controlled  substance 
prescriptions  for  a  total  of  more  than 
11,000  dosage  units  to  his  friend/ 
roommate  for  no  legitimate  medical 
purpose  in  violation  of  state  law  and  21 
U.S.C.  841(a)(1)  and  21  CFR  1306.04. 

Regarding  factor  three.  Dr.  Blakely 
was  convicted  in  May  1995  of  three 
misdemeanor  counts  involving  the 
improper  dispensing  of  controlled 
substances. 

Finally  under  factor  five,  such  other 
conduct  which  may  threaten  the  public 
health  and  safety,  the  Acting  Deputy 
Administrator  considers  Dr.  Blakely's 
arrest  for  the  unlawful  possession  of 
crack  cocaine  in  1994. 

The  Acting  Deputy  Administrator 
concludes  that  Dr.  Blakely's  continued 
registration  would  be  inconsistent  with 
the  public  interest.  He  diverted  over 
11,000  dosage  units  of  controlled 
substances  over  a  four-year  period.  In 
addition,  he  was  arrested  for  possession 
of  crack  cocaine.  Such  conduct 
demonstrates  a  severe  disregard  for  the 
tremendous  responsibility  that 
accompanies  a  DEA  registration.  Dr. 
Blakely  did  not  respond  to  the  Order  to 
Show  Cause  and  therefore  did  not  offer 
any  explanation  or  mitigating  evidence 
regarding  his  misconduct. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  DEA  Certificate  of 
Registration  AB7704871,  previously 
issued  to  G.  Wayman  Blakely,  Jr.,  M.D.. 
be.  and  it  hereby  is,  revoked.  The  Acting 
Deputy  Administrator  further  orders 
that  any  pending  applications  for  the 
renewal  of  such  registration,  be,  and 


they  hereby  are,  denied.  This  order  is 
effective  September  17,  1998. 

Dated:  August  11,  1998. 
Ooiuiie  R.  Marshall, 

Acting  Deputy  Administrator. 

|FR  Doc.  98-22096  Filed  8-17-98;  8:45  am] 

BILUNG  CODE  4410-0»-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  96-23] 

Merritt  Matthews,  M.D.;  Continuation  of 
Registration  With  Restrictions 

On  February  22,  1996.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Merritt  Matthews, 
M.D.,  (Respondent)  of  San  Diego, 
California,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration,  AM0006571. 
and  deny  any  pending  applications  for 
renewal  of  such  registration  as  a 
practitioner  under  21  U.S.C.  823(f).  for 
reason  that  pursuant  to  21  U.S.C. 
824(a)(4),  his  continued  registration 
would  be  inconsistent  with  the  public 
interest. 

By  letter  dated  March  15,  1996, 
Respondent,  through  counsel,  filed  a 
timely  request  for  a  hearing,  and 
following  prehearing  procedures,  a 
hearing  was  held  in  San  Diego. 
California  on  January  15-16.  1997,  and 
April  22-24,  1997,  before 
Administrative  Law  Judge  Gail  A. 
Randall.  At  the  hearing,  both  parties 
called  witnesses  to  testify  and 
introduced  documentary  evidence.  After 
the  hearing,  counsel  for  both  parties 
submitted  proposed  findings  of  fact, 
conclusions  of  law  and  argument.  On 
December  3,  1997,  Judge  Randall  issued 
her  Opinion  and  Recommended  Ruling, 
recommending  that  Respondent's 
registration  be  continued  subject  to  two 
conditions.  On  January  23,  1998,  the 
Government  filed  Exceptions  to  the 
Opinion  and  Recommended  Ruling  of 
the  Administrative  Law  Judge,  and  on 
February  12.  1998,  Respondent 
submitted  a  response  to  the 
Government's  exceptions.  On  March  9, 
1998,  Judge  Randall  transmitted  the 
record  of  these  proceedings  to  the 
Acting  Deputy  Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issued  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 


Deputy  Administrator  adopts,  in  full, 
the  opinion  of  the  Administrative  Law 
Judge,  and  adopts,  with  one 
modification,  the  recommended  ruling 
of  the  Administrative  Law  Judge.  His 
adoption  is  in  no  manner  diminished  by 
any  recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 

The  Acting  Deputy  Administrator 
finds  that  Respondent  received  his 
medical  degree  in  1965  from  Howard 
University.  In  1970  Respondent  moved 
to  San  Diego,  California  and  ultimately 
joined  the  Western  Medical  Group,  a 
multi-specialty  practice  in  a  low  income 
area  of  San  Diego.  In  1994.  Respondent 
left  the  Western  Medical  Group  and 
went  to  work  for  a  large  health 
maintenance  organization  (HMO). 
Respondent  is  board  certified  by  the 
American  Board  of  Family  Physicians 
and  is  a  member  of  the  American 
Academy  of  Family  Physicians.  To 
maintain  his  certification.  Respondent 
must  complete  an  oral  and  a  written 
examination  every  seven  years,  which 
covers  at  least  four  different  areas 
concerning  pharmaceuticals.  According 
to  Respondent,  the  examination  process 
includes  a  peer  review  of  his  patient 
charts.  Respondent  was  last  recertified 
in  1995. 

In  1991,  the  California  Bureau  of 
Narcotic  Enforcement  and  the  Bureau  of 
MediCal  Fraud  initiated  an  investigation 
of  Respondent  after  an  inmate  at  a  local 
detention  facility  indicated  that  anyone 
with  $100.00  cash  could  get  a  controlled 
substance  prescription  for  Valium  or 
Doriden  from  Respondent  for  no 
legitimate  medical  reason.  As  a  result  of 
this  information,  undercover  operatives 
went  to  Respondent's  office  to  attempt 
to  obtain  controlled  substance 
prescriptions  for  no  legitimate  medical 
purpose.  Each  of  the  undercover 
operatives  wore  a  concealed 
transmitting  device.  The  visits  were 
monitored  and  recorded  by  agents 
located  in  Respondent's  office  parking 
lot. 

The  first  undercover  visit  occurred  on 
May  7,  1991.  The  transcript  of  the  visit 
reveals  that  the  undercover  agent  told 
Respondent  that  she  "was  here  to  get  a 
prescription,"  specifically  asking  for 
Valium,  a  Schedule  IV  controlled 
substance.  Respondent  told  the 
undercover  agent  that  he  would  give  her 
"some  Valium  this  time,  but  no  more. 
And  don't  come  back  here  for  no  more 
Valiiun."  The  undercover  agent 
indicated  that  she  was  not  nervous  and 
that  nothing  was  wrong  with  her,  but 
she  needed  something  to  "help  (her)  out 
once  and  awhile."  The  undercover  agent 
asked  for  50  dosage  units  of  Valium,  yet 
Respondent  nonetheless  wrote  her  a 


prescription  for  100  dosage  units. 
Respondent  asked  the  agent  a  series  of 
medical  history  questions,  and 
performed  a  physical  examination. 
Notations  in  the  patient  chart  for  the 
undercover  agent  indicate  that  the  agent 
was  there  for  a  check  up.  and  that  there 
were  to  be  "no  more  refills." 

An  expert,  called  as  a  witness  by  the 
Government,  testified  that  he  evaluated 
all  of  the  undercover  visits  conducted 
during  this  investigation.  In  arriving  at 
his  conclusions,  he  reviewed  the  reports 
written  by  the  undercover  agents,  the 
tape  recordings  and  transcripts  of  the 
visits  and  the  patient  charts.  It  was  his 
opinion  that  this  Valium  prescription 
was  not  issued  for  a  legitimate  medical 
purpose. 

Respondent  testified  that  he  had 
diagnosed  the  undercover  agent  with 
anxiety  neurosis,  however  this  diagnosis 
was  not  noted  in  the  patient  chart. 
Respondent  testified  that  he  felt  that  he 
had  enough  information  to  make  the 
diagnosis  and  to  prescribe  a  one  month 
supply  of  Valium.  However.  Respondent 
further  testified  that  he  told  the 
undercover  agent  to  see  someone  else 
because  he  did  not  think  that  he  had 
good  rapport  with  her. 

A  second  undercover  agent  went  to 
Respondent's  office  on  June  24.  1991, 
claiming  to  be  new  to  the  area  and 
indicating  that  she  was  looking  for  a 
doctor  in  San  Diego.  Respondent  asked 
a  series  of  medical  history  questions  and 
performed  a  physical  examination.  The 
undercover  agent  asked  for  a  refill  of  a 
Tylenol  with  codeine  prescription 
stating  that  she  "had  a  doctor  (in  the 
Bay  area)  who.  uh,  I  could  get  it  from, 
uh,  I  don't  take  street  drugs  or  anything 
like  that.  I'm  in  good  health,  uh,  I  just 
take  it  every  once  in  awhile  •  *   *  just 
to  kinda  get  met  through."  Respondent 
issued  the  undercover  agent  a 
prescription  for  35  dosage  units  of 
Tylenol  with  codeine,  a  Schedule  III 
controlled  substance. 

This  undercover  agent  made  another 
visit  to  Respondent's  office  on  July  9, 
1991,  however  she  was  refused  a  refill 
of  the  prescription  because  it  had  not 
been  a  month  since  her  last  visit.  On 
August  5,  1991.  the  undercover  agent 
did  receive  a  prescription  from 
Respondent  for  45  Tylenol  with 
codeine.  The  patient  chart  for  this  visit 
indicated  that  the  agent  suffered  from 
menses  pain  and  back  pain.  The 
transcript  of  the  visit  did  not  reflect  any 
conversation  between  Respondent  and 
the  undercover  agent  regarding  pain. 
However,  the  undercover  agent  did  have 
a  conversation  with  Respondent's  nurse 
which  was  not  transcribed  verbatim. 
The  expert  concluded  that  both  of  these 
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prescriptions  were  not  issued  for  a 
legitimate  medical  purpose. 

On  September  27,  1991,  a  third 
undercover  agent  went  to  Respondent's 
office  claiming  to  have  a  doctor  in 
another  city  and  requesting  a  refill  on  a 
Vicodin  prescription.  Respondent 
refused  to  issue  this  agent  a  prescription 
and  inquired  about  any  payment  made 
by  her  to  ensure  that  she  had  not  paid 
for  services  he  had  not  provided. 

A  fourth  undercover  agent  went  to 
Respondent's  office  on  November  21, 
1991,  claiming  to  be  looking  for  a  new 
doctor  since  she  was  firom  Cleveland. 
Ohio.  Respondent  asked  the  agent  a 
series  of  medical  history  questions  and 
performed  a  physical  examination.  The 
undercover  agent  specifically  asked  for 
a  prescription  for  Vicodin,  a  Schedule 
III  controlled  substance,  which  she  used 
to  get  "back  home."  Respondent 
informed  the  agent  that  MediCal  would 
not  cover  Vicodin,  but  that  Tylenol  with 
codeine  or  aspirin  with  codeine  would 
be  covered.  The  undercover  agent 
indicated  that  she  wanted  Tylenol  with 
codeine  and  Respondent  issued  her  a 
prescription  for  30  dosage  units.  The 
expert  witness  indicated  that  it  was  his 
opinion  that  there  was  no  legitimate 
medical  reason  for  the  issuance  of  this 
prescription. 

Respondent  testified  at  the  hearing  in 
this  matter  that  he  prescribed  to  this 
undercover  agent  based  upon  a 
continuity  of  care  determination,  and 
that  he  did  not  believe  that  she  was  a 
drug  abuser.  Physicians  testified  at  the 
hearing  that  continuity  of  care  means 
either  a  physician  taking  continuous 
care  of  a  patient,  or  a  physician 
continuing  a  new  patient  on  the  care 
provided  by  a  prior  physician.  However, 
Respondent  did  not  identify  or  contact 
the  undercover  agent's  previous  doctor. 
Respondent  admitted  at  the  hearing  that 
his  patient  chart  for  this  agent  was 
incomplete  since  it  did  not  reflect  the 
prescription  issued  nor  the  results  of  the 
physical  examination.  Respondent 
testified  that  he  did  not  know  why  he 
gave  the  agent  a  prescription  for  Tylenol 
with  codeine  since  there  was  no 
indication  of  pain,  however,  it  may  have 
been  for  continuity  of  care  and  because 
he  believed  her. 

On  December  30.  1991,  a  fifth 
undercover  agent  went  to  Respondent's 
office  claiming  to  have  moved  ft-om 
Cleveland,  Ohio  and  stating  that  his 
girlft-iend  wanted  him  to  get  a  check  up. 
Respondent  asked  the  agent  a  series  of 
medical  history  questions  during  which 
the  agent  told  Respondent  that  he 
smoked  "marijuana,  now  and  then,  a 
little  bit."  Respondent  testified  that  it 
was  not  uncommon  in  his  practice  for 
patients  to  admit  to  smoking  marijuana. 


Respondent  performed  a  physical 
examination  and  referred  the  agent  to 
the  laboratorv'  for  an  electrocardiogram 
and  chest  x-ray.  The  agent  asked  for  and 
received  a  prescription  for  Tylenol, 
however,  he  did  not  receive  a 
prescription  for  any  controlled 
substance.  The  undercover  agent 
subsequently  telephoned  Respondent's 
office  and  attempted  to  obtain  a 
prescription  for  Tylenol  with  codeine, 
but  this  request  was  refused. 

A  sixth  undercover  agent  went  to 
Respondent's  office  on  March  19.  1992. 
The  agent  told  Respondent  that  she  was 
feeling  tired  because  she  was  workmg 
and  attending  school  full-time. 
Respondent  asked  the  agent  a  series  of 
medical  history  questions,  and 
performed  a  physical  examination 
noting  that  the  agent's  th>Toid  was  large 
and  the  inside  of  her  eyelids  were  pale. 
The  undercover  agent  asked  Respondent 
for  some  "Prelude"  stating  that  she  had 
been  prescribed  it  by  a  doctor  "back 
east."  The  Respondent  indicated  that 
Preludin  is  a  diet  pill,  but  that  one  of 
its  side  effects  "is  that  it  peps  vou  up." 
After  giving  the  agent  extensive 
warnings  regarding  the  addictive  nature 
of  the  drug.  Respondent  issued  her  a 
prescription  for  30  dosage  units  of 
Preludin,  a  Schedule  II  controlled 
substance.  On  March  20,  1992,  the  agent 
returned  to  Respondent's  office  and  told 
him  that  Preludin  had  been 
discontinued.  Respondent  had  her  read 
excerpts  from  the  Physicians  Desk 
Reference  regarding  diet  pills.  He  then 
issued  the  agent  a  prescription  for  30 
dosage  units  of  Desoxyn,  a  Schedule  II 
controlled  substance,  with  two  refills. 
Thereafter,  on  March  23.  1992,  the 
undercover  agent  telephoned 
Respondent  and  told  him  that  the 
Desoxyn  prescription  was  not  on  a 
triplicate  form  as  required.  Respondent 
informed  the  agent  that  he  did  not  issue 
triplicate  prescriptions.  However,  he 
would  issue  her  a  prescription  for 
lonamin,  a  Schedule  IV  controlled 
substance,  which  she  picked  up  on 
March  24.  1992.  The  expert  witness 
concluded  that  none  of  these 
prescriptions  were  issued  for  a 
legitimate  medical  purpose.  In  addition, 
he  testified  that  the  refills  on  the 
Desoxyn  prescription  were  not  proper 
since  Schedule  II  prescriptions  cannot 
be  refilled. 

Respondent  testified  that  he  saw  no 
problem  with  his  prescribing  for  this 
agent,  as  long  as  she  took  the 
medication  as  it  had  been  prescribed. 
Respondent  stated  that  he  does  not 
beheve  that  amphetamines  are 
physically  addictive. 

Finally,  a  seventh  undercover  agent 
went  to  Respondent's  office  on  April  9, 
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1992.  Ultimately  the  undercover  agent 
received  a  prescription  for  Prelu-II,  a 
Schedule  III  controlled  substance. 
However,  Judge  Randall  found  that 
"(t)he  actual  events  of  the  undercover 
operation  and  the  transactions  between 
(the  undercover  agent)  and  the 
Respondent  and  his  staff  are  unclear." 
At  the  hearing,  it  was  discovered  that 
part  of  the  agency's  visit  to 
Respondent's  office  was  not  reflected  in 
the  tape  recording  nor  the  transcript  of 
the  visit.  Judge  Randall  ruled  that  the 
tape  recording  was  inadmissible  due  to 
the  possibility  of  taint  to  the  exhibit, 
since  after  the  tape  had  been  admitted 
into  evidence,  the  Government  removed 
if  for  analysis  without  her  permission  or 
notice  to  Respondent.  In  addition.  Judge 
Randall  found  that  the  transcript  was 
incomplete  since  it  did  not  reflect  the 
undercover  agent's  conversations  while 
in  the  waiting  room  for  approximately 
30  minutes.  The  agent  monitoring  the 
undercover  visit  testified  that  she 
turned  the  tape  recorder  off  while  the 
undercover  agent  was  in  the  waiting 
room. 

The  Acting  Deputy  Administrator 
agrees  with  Judge  Randall's  rulings  and 
findings.  It  is  important  to  know  what 
if  anything  was  discussed  while  the 
undercover  agent  was  in  the  waiting 
room  because  there  is  a  discrepancy 
between  the  transcript  of  the  visit  and 
the  patient  chart  for  the  undercover 
agent.  The  transcript  does  not  indicate 
that  the  undercover  agent  gave  any 
medical  need  for  the  Prelu-II 
prescription,  while  the  patient  chart 
indicates  that  the  agent  stated  that  she 
wanted  to  'lose  weight — modeling."  In 
addition,  the  Acting  Deputy 
Administrator  finds  that  even  though 
the  undercover  agent  testified  at  the 
hearing,  no  testimony  was  elicited  as  to 
what  if  any  reason  was  given  for 
wanting  the  prescription.  Accordingly, 
the  Acting  Deputy  Administrator  agrees 
with  Judge  Randall  that  a  determination 
cannot  be  made  as  to  the  legitimacy  of 
the  prescription  issued  to  this 
undercover  agent. 

The  United  States  Attorney's  Office 
was  provided  with  the  results  of  the 
investigation  of  Respondent.  A 
determination  was  made  not  to  bring 
any  charges  against  Respondent.  In 
addition,  no  complaints  have  been  filed 
against  Respondent  with  the  California 
Medical  Board. 

Two  of  Respondent's  employees  at  the 
Western  Medical  Group  testified  at  the 
hearing  in  this  matter,  indicating  that 
there  were  a  maximum  of  two 
employees  assisting  Respondent  at  any 
one  time.  One  of  the  employees  had 
worked  for  Respondent  for  10  years  in 
various  positions  performing  both 


administrative  and  clinical  functions. 
She  would  screen  patients  to  determine 
whether  they  were  drug  seekers.  She 
testified  that  if  she  thought  an 
individual  was  only  seeking  drugs,  she 
would  either  send  him/her  away  or  she 
would  warn  Respondent  about  her 
suspicions.  The  other  employee  had 
worked  for  Respondent  for  seven  years 
as  of  the  date  of  the  hearing,  first  at  the 
Western  Medical  Group  and  now  at  the 
HMO  where  Respondent  is  currently 
employed.  This  employee  testified  that 
while  at  the  Western  Medical  Group, 
she  was  trained  in  how  to  handle  drug 
seeking  individuals. 

A  physician  testified  on  behalf  of 
Respondent  who  practiced  in  the  same 
neighborhood  as  the  Western  Medical 
Group.  He  described  his  and 
Respondent's  practice  as  in  a 
community  with  very  low  incomes,  high 
crime  rates,  a  lack  of  physicians,  and  a 
serious  drug  abuse  problem  among  the 
patient  population.  The  physician 
testified  that  he  had  the  opportunity  to 
observe  Respondent's  prescribing 
practices  since  he  and  Respondent 
covered  for  each  other  in  the  care  of 
patients.  He  stated  that  he  had  never 
seen  Respondent  improperly  prescribe 
controlled  substances. 

A  physician  who  was  part  of  the 
Western  Medical  Group  also  testified  on 
behalf  of  Respondent.  He  testified  as  to 
the  problem  of  drug  seeking  patients  in 
the  practice.  This  physician  served  on 
the  Board  of  Medical  Quality,  a 
committee  that  provides  quality  review 
of  medical  services  in  response  to 
patient  complaints,  he  testified  that  he 
would  routinely  cover  Respondent's 
patients  and  therefore  had  the 
opportunity  to  review  Respondent's 
patient  charts.  He  stated  that  he  had 
never  seen  any  inappropriate 
prescribing  or  care  by  Respondent. 

Respondent  testified  at  the  hearing  in 
this  matter  regarding  the  nature  of  his 
practice  with  the  Western  Medical 
Group.  The  practice  was  located  in  a 
low  income  area.  Some  of  the  problems 
his  patients  faced  were  illiteracy,  single 
parent  status,  domestic  violence,  and 
drug  abuse. 

Respondent  testified  that  since  1994 
he  has  been  employed  by  an  HMO.  As 
an  employee,  he  must  adhere  to  the 
HMO's  medical  and  administrative 
practices,  which  include  specific 
requirements  for  patient  charts.  In 
addition,  he  now  has  more  support  staff, 
his  patient  load  has  decreased,  and 
there  are  fewer  walk-in  patients  than  at 
Western  Medical  Group. 

Pursuant  to  21  U.S.C.  832(f)  and 
824(a),  the  Deputy  Administrator  may 
revoke  a  DEA  Certificate  of  Registration 
and  deny  any  pending  application  for 


renewal  of  such  registration  if  he 
determines  that  such  registration  would 
be  inconsistent  with  the  public  interest. 
In  determining  the  public  interest,  the 
following  factors  are  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 
These  factors  are  to  be  considered  in  the 
disjiuictive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  be  denied.  SEE  Henry  J. 
Schwarz.  Jr.,  M.D.,  54  FR  16,  422  (1989). 

As  to  factor  one,  it  is  undisputed  that 
the  California  Medical  Board  (Board) 
has  not  only  taken  no  action  against 
Respondent's  medical  license,  but  no 
complaints  have  ever  been  filed  against 
Respondent  with  the  Board. 

Factors  two  and  four,  Respondent's 
experience  in  dispensing  controlled 
substances  and  his  compliance  with 
applicable  laws  related  to  the  handling 
of  controlled  substances,  are  relevant  to 
the  public  interest  determination  in  this 
proceeding.  The  Govenunent  asserts 
that  the  prescriptions  issued  by 
Respondent  to  the  undercover  agents 
were  not  issued  for  a  legitimate  medical 
purpose  as  required  by  21  U.S.C.  829 
and  21  CFR  1306.04(a).  The 
Government's  expert  reviewed  the 
reports,  tapes,  transcripts,  and  patient 
charts  of  each  visit  and  determined  that 
in  his  opinion,  none  of  the  prescriptions 
in  question  were  issued  for  a  legitimate 
medical  purpose. 

The  Respondent  asserts  that  if  a 
finding  is  made  that  the  prescriptions 
were  not  issued  for  a  legitimate  medical 
purpose,  he  should  not  be  held 
responsible  because  he  was  entrapped 
by  the  undercover  agents.  Respondent 
does  not  cite  to  any  Federal  court  cases 
or  DEA  administrative  cases  to  support 
his  position  that  an  entrapment  defense 
is  available  to  him  in  his  proceeding. 
Conversely,  the  Government  argues  that 
such  a  defense  is  not  available  to 
Respondent  as  a  matter  of  law,  since 
this  is  an  administrative  adjudication  to 
determine  the  public  interest  and  not  a 


punitive  proceeding.  In  support  of  its 
position,  the  Government  cites  two 
analogous  cases  where  Federal  courts 
have  held  that  the  entrapment  defense 
is  not  applicable  to  administrative 
proceedings.  See  Yousefv.  United 
States,  647  F.  Supp.  127,  131  (M.D.  Fla. 
1986;  Tyerv.  United  States.  645  F. 
Supp.  1528.  1532  (N.D.  Miss.  1986). 

The  Administrative  Law  Judge 
recommended  that  the  Acting  Deputy 
Administrator  find  that  the  entrapment 
defense  is  not  applicable,  as  a  matter  of 
law,  to  DEA  administrative  proceedings, 
The  Acting  Deputy  Administrator 
recognizes  that  DEA  has  allowed  the 
entrapment  defense  to  be  raised  in 
proceedings  such  as  these  in  the  past, 
but  has  ruled  that  the  defense  has  failed 
on  a  factual  basis.  See,  e.g.,  Lowell  O. 
Kirk.  M.D.,  58  FR  15,378  (1993). 
However,  the  Acting  Deputy 
Administrator  finds  the  Government's 
argument  compelling.  The  entrapment 
defense  is  not  appropriate  in  DEA 
administrative  proceedings  where  the 
protection  of  the  public  health  and 
safety  is  at  issue. 

In  evaluating  the  circumstances 
surrounding  the  issuance  of  the 
prescriptions  to  the  undercover  agents, 
the  Acting  Deputy  Administrator  agrees 
with  the  Administrative  Law  Judge.  The 
evidence  is  not  as  clear  cut  as  the 
Government  argues  that  all  of  the 
prescriptions  were  issued  for  no 
legitimate  medical  purpose. 

As  to  the  first  undercover  visit  on 
May  7,  1991,  Judge  Randall  found  that 
"a  preponderance  of  the  evidence  does 
not  support  a  conclusion  that  this 
prescription  was  issued  without  a 
legitimate  medical  purpose."  In  support 
of  this  conclusion.  Judge  Randall  found 
it  significant  that  Respondent  told  the 
undercover  agent  not  to  return,  and 
indicated  "no  more  refills"  on  the 
agent's  chart.  Respondent  admitted  at 
the  hearing  that  the  patient  chart  did  not 
reflect  his  diagnosis  of  anxiety  neurosis. 
However,  Judge  Randall  found  "that  the 
Respondent's  testimony  concerning  his 
diagnosis  and  the  basis  of  this  diagnosis 
credible."  Judge  Randall  concluded  that 
while  "Respondent  was  lax  in  his 
recordkeeping  practices,  the 
preponderance  of  the  evidence  in  this 
instance  does  not  support  a  conclusion 
that  the  Respondent  lacked  a  legitimate 
medical  purpose  in  issuing  this 
prescription  in  1991."  The  Acting 
Deputy  Administrator  agrees  with  Judge 
Randall's  conclusion  that  a  finding 
cannot  be  made  as  to  the  legitimacy  of 
this  prescription.  However,  the  Acting 
Deputy  Administrator  is  troubled  by 
Respondent's  lax  recordkeeping  and  by 
the  fact  that  Respondent  issued  the 
undercover  agent  a  prescription  for  100 
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dosage  units  of  Valium  even  though  the 
agent  only  asked  for  50  dosage  units. 

Regarding  the  two  Tylenol  with 
codeine  prescriptions  issued  to  the 
second  undercover  agent.  Judge  Randall 
agreed  with  the  Government's  expert 
witness  that  the  first  prescription  issued 
on  June  24,  1991,  by  Respondent  was  for 
no  legitimate  medical  purpose.  The 
undercover  agent  did  not  indicate  that 
she  was  in  any  pain,  there  is  no 
diagnosis  in  the  patient  chart  for  this 
visit,  and  Respondent  did  not  testif\' 
about  his  diagnosis.  The  Acting  Deputy 
Administrator  concurs  with  the 
conclusion  that  this  prescription  was 
not  issued  for  a  legitimate  medical 
purpose.  The  undercover  agent  was 
refused  a  prescription  on  his  second 
visit,  since  it  had  not  been  a  month 
since  she  had  received  the  first 
prescription.  However,  on  August  5. 
1991.  Respondent  issued  the  agent 
another  prescription  for  Tylenol  with 
codeine.  The  patient  chart' indicates  that 
the  agent  suffered  from  menses  pain  and 
back  pain,  but  the  transcript  of  the 
conversation  between  Respondent  and 
the  undercover  agent  does  not  reflect 
any  discussion  regarding  pain.  Judge 
Randall  found  that  this  lack  of 
discussion  between  Respondent  and  the 
agent  is  not  conclusive  as  to  the  issue 
of  the  legitimacy  of  the  prescription 
because  the  conversation  between  the 
undercover  agent  and  Respondent's 
nurse  was  not  transcribed.  In  addition, 
the  Government  did  not  present  the 
testimony  of  the  undercover  agent  nor 
offer  any  other  evidence  to  refxite  the 
chart  entries.  Consequently,  the  Acting 
Deputy  Administrator  agrees  with  Judge 
Randall's  conclusion  "that  a 
preponderance  of  the  evidence  does  not 
support  a  finding  that  this  second 
prescription  for  Tylenol  with  codeine  to 
[the  second  undercover  agent]  was 
issued  without  a  legitimate  medical 
purpose." 

It  is  undisputed  that  Respondent 
refused  to  issue  the  third  undercover 
agent  a  controlled  substance 
prescription.  But.  on  November  21, 
1991.  Respondent  did  issue  the  fourth 
undercover  agent  a  prescription  for 
Tylenol  with  codeine.  Respondent 
testified  that  he  did  not  know  why  he 
issued  this  prescription,  because  there  is 
no  notation  in  the  chart  that  she  had 
presented  any  pain  symptoms.  His  only 
explanation  was  that  he  had  issued  the' 
prescription  as  a  part  of  her  continuing 
care,  since  the  agent  had  represented 
that  she  had  received  pain  medication 
"back  home."  Respondent  testified  that 
he  believed  the  undercover  agent 
needed  the  medication  and  did  not 
believe  that  she  was  a  drug  abuser. 
However,  there  is  no  evidence  in  the 


record  that  Respondent  made  any 
attempt  to  locate  the  agent's  previous 
physician  to  verify  that  the  medication 
was  needed  or  to  independently  verif\' 
the  diagnosis  of  pain.  Judge  Randal! 
found  that  Respondent's  "|f]ailure  to 
take  such  precautions  in  handling 
controlled  substances  shows  a  serious 
disregard  for  the  physician's  prescribing 
practice  responsibilities  necessary  in 
handling  controlled  substance 
prescriptions." 

The  Government  filed  an  exception  to 
Judge  Randall's  conclusion  regarding 
this  prescription,  because  Judge  Randall 
did  not  specifically  find  that  this 
prescription  was  issued  without  a 
legitimate  medical  purpose.  The  Acting 
Deputy  Administrator  is  unable  to 
conclude  that  a  preponderance  of  the 
evidence  presented  supports  a  finding 
that  there  was  no  legitimate  medical 
purpose  of  this  prescription.  At  the  verv 
least  however.  Respondent's  issuance  of 
this  prescription  indicates  extremely  lax 
prescribing  practices. 

It  is  undisputed  that  Respondent 
refused  to  issue  the  fifth  undercover 
agent  a  controlled  substance 
prescription.  However.  Respondent  did 
issue  the  sixth  undercover  agent  three 
controlled  substance  prescriptions  in 
March  1992.  after  the  agent  requested 
diet  pills  to  give  her  more  energy 
Respondent  testified  that  he  saw  no 
problem  with  prescribing  diet 
medication  to  help  the  agent  stay  more 
alert;  that  the  agent  would  not  have 
experienced  any  adverse  effects  if  she 
had  consumed  the  medication  as 
prescribed;  and  that  he  did  not  believe 
that  amphetamines  were  physically 
addictive.  Judge  Randall  concluded  and 
the  Acting  Deputy  Administrator  agrees, 
that  these  prescriptions  were  issued 
without  a  legitimate  medical  purpose.  In 
addition,  Respondent's  authorization  of 
a  refill  of  the  Desoxyn  prescription  was 
unlawful  since  Schedule  II  prescriptions 
cannot  be  refilled  pursuant  to  21  U  S  C 
829  and  21  CFR  1306.12. 

The  Government  filed  an  exception  to 
Judge  Randall's  conclusion  regarding 
these  prescriptions  arguing  that  Judge 
Randall  should  have  specifically  found 
that  Respondent  falsified  the 
prescription  for  lonamin  by  noting  on 
the  prescription  that  it  was  to  decrease 
appetite.  The  Acting  Deputy 
Administrator  is  extremely  troubled  by 
the  fact  that  Respondent  made  this 
notation  on  the  prescription  knowing 
that  the  medication  was  not  going  to  be 
used  for  appetite  suppression,  and 
agrees  with  the  Government's 
contention  that  this  prescription 
contains  false  information. 

As  discussed  above,  the  Acting 
Deputy  Administrator  agrees  with  Judge 
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Randall's  conclusion  that  a 
determination  cannot  be  made  as  to  the 
legitimacy  of  the  prescription  issued  to 
the  seventh  undercover  agent. 

The  Acting  Deputy  Administrator 
concludes  that  Respondent  issued  four 
controlled  substance  prescriptions  to 
the  undercover  agents  for  no  legitimate 
medical  purpose  during  the  course  of 
the  investigation.  In  addition,  at  the 
very  least.  Respondent's  issuance  of  the 
prescription  to  the  fourth  undercover 
agent  raises  serious  concerns  regarding 
Respondent's  appreciation  of  the  serious 
nature  of  controlled  substances. 

Regarding  factor  three,  it  is 
undisputed  that  Respondent  has  not 
been  convicted  of  any  offense  related  to 
the  manufacture,  distribution  or 
dispensing  of  controlled  substances. 
Further,  it  is  undisputed  that  the  United 
States  Attorney's  Office  declined  to 
prosecute  Respondent  following  the 
investigation  conducted  in  1991  and 
1992. 

As  to  factor  five,  the  Acting  Deputy 
Administrator  is  deeply  concerned 
about  Respondent's  apparent  disregard 
for  the  tremendous  responsibility  that 
accompanies  a  DEA  registration.  His 
cavalier  attitude  regarding  the  addictive 
quality  of  amphetamines,  as  well  as  his 
failure  to  accept  any  responsibility  for 
any  dangers  his  practices  may  have 
created,  raise  concerns  regarding  his 
future  prescribing  of  controlled 
substances  and  the  risk  created  to  the 
public  health  and  safety. 

The  Acting  Deputy  Administrator 
concludes  that  the  Government  has 
presented  a  prima  facie  case  emd 
therefore,  grounds  exist  for  the 
revocation  of  Respondent's  DEA 
Certificate  of  Registration.  However,  the 
Acting  Deputy  Administrator  does  not 
believe  that  the  severe  sanction  of 
revocation  is  warranted  in  this  case. 
Two  physicians  who  have  been  in  a 
position  to  observe  Respondent's 
controlled  substance  prescribing 
practices  both  testified  that  they  have 
never  seen  any  inappropriate 
prescribing  by  Respondent.  In  addition, 
as  a  member  of  the  American  Academy 
of  Family  Physicians  and  the  American 
Board  of  Family  Physicians, 
Respondent's  patient  charts  are 
periodically  reviewed  and  he  must  pass 
an  examination  that  includes  four 
different  areas  regarding 
pharmaceuticals.  Therefore,  like  Judge 
Randall,  the  Acting  Deputy 
Administrator  concludes  that  the  four 
prescriptions  issued  for  no  legitimate 
medical  purpose  during  the  course  of 
the  investigation  in  1991  and  1992  do 
not  appear  to  be  indicative  of 
Respondent's  overall  practice. 


Additionally,  the  Acting  Deputy 
Administrator  finds  it  significant  that 
Respondent's  practice  at  the  time  of  the 
hearing  is  very  different  from  his 
practice  during  the  investigation  in  1991 
and  1992.  As  an  employee  of  a  managed 
health  care  organization.  Respondent  is 
now  subject  to  routine  peer  review 
procedures;  his  charting  and  prescribing 
practices  are  monitored  by  his 
employer:  his  patient  load  has 
decreased;  and  his  number  of  support 
staff  has  increased.  As  Judge  Randall 
noted,  "common  sense  leads  to  the 
conclusion  that  the  Respondent,  now 
subject  to  standards  established  by  an 
employer  and  conscious  of  the  scrutiny 
afforded  his  medical  decisions  and 
resulting  medical  charts,  will  enhance 
his  attention  to  detail  in  his  prescribing 
practices." 

Judge  Randall  concluded  "that  the 
totality  of  the  circumstances  justifies 
continuing  the  Respondent's  Certificate 
of  Registration  with  certain 
requirements."  Accordingly,  Judge 
Randall  recommended  that 
Respondent's  registration  be  continued 
subject  to  the  following  conditions: 

"1.  Within  six  months  of  the  effective 
date  of  the  Deputy  Administrator's  final 
order  the  Respondent  [shall]  provide  to 
the  DEA  San  Diego  Field  Division 
evidence  of  his  successful  completion  of 
at  least  15  hours  of  training  in  the 
proper  handling  of  controlled 
substances,  to  include  coverage  of  the 
addictive  characteristics  of  such 
substances. 

2.  For  a  period  of  three  years  from  the 
effective  date  of  the  Deputy 
Administrator's  final  order,  the 
Respondent  (shall)  provide  the  DEA  San 
Diego  Field  Division,  information  of  the 
Respondent's  change  of  employment,  if 
any,  thirty  days  prior  to  the  effective 
date  of  the  actual  change  of 
employment.  This  requirement  is 
especially  necessary  for  the  protection 
of  the  public  interest  should  the 
Respondent  choose  to  leave  the  HMO 
setting  and  return  to  private  practice  as 
a  self-employed  physician." 

The  Acting  Deputy  Administrator 
agrees  with  Judge  Randall  that 
Respondent's  registration  should  not  be 
revoked  at  this  time.  Based  upon  the 
evidence  presented.  Respondent's 
inappropriate  prescribing  in  1991  and 
1992  appears  to  be  an  aberration  from 
his  normal  course  of  practice.  Also, 
since  the  events  in  question, 
Respondent's  employment  situation  has 
changed  dramatically.  While  these  facts 
lead  the  Acting  Deputy  Administrator  to 
conclude  that  Respondent's  registration 
should  be  continued,  the  Acting  Deputy 
Administrator  agrees  with  Judge  Randall 
that  some  restrictions  on  Respondent's 


registration  are  necessary  to  protect  the 
public  interest.  The  Acting  Deputy 
Administrator  is  extremely  concerned 
by  Respondent's  failure  to  recognize  the 
addictive  nature  of  amphetamines  and 
by  his  failure  to  ensure  that  controlled 
substances  are  only  prescribed  for  a 
legitimate  medical  purpose. 

The  Government  filed  exceptions  to 
Judge  Randall's  recommended  ruling, 
arguing  that  "if  the  Acting  Deputy 
Administrator  chooses  not  to  revoke 
(Respondent's)  registration  *   *   *  then 
at  the  very  least  Respondent's 
registration  should  be  suspended  until 
and  unless  he  completes  the  15  hours  of 
training  in  the  handling  of  controlled 
substances  as  recommended  by  (Judge 
Randall)."  The  Government  argues  that 
suspending  Respondent's  registration  is 
necessary  "(g)iven  the  seriousness  of  the 
violations  and  Respondent's  total  lack  of 
candor  in  refusing  to  admit  that  his 
conduct  violated  the  law  *    *   *." 
Additionally,  the  Government  argues 
that  a  suspension  is  appropriate  because 
"(u)nder  (Judge  Randall's) 
recommendation,  if  Respondent  did  not 
obtain  the  required  training  within  6 
months  or  did  not  make  any  attempt  to 
commence  this  training  *   *   *  he  would 
still  be  registered(,)"  and  "DEA  would 
have  to  issue  another  Order  to  Show 
Cause  based  upon  Respondent's  failure 
to  comply  with  this  condition."  The 
Goverrmient  asserts  that  with  a 
suspension,  the  burden  of  completing 
the  training  would  be  on  Respondent 
and  "the  public  health  and  safety  would 
be  protected  because  Respondent  would 
be  without  a  DEA  registration  unless 
and  until  he  completed  the  controlled 
substance  training."  In  support  of  its 
contention,  the  Government  cites  to 
Margaret  E.  Sarver.  M.D..  61  FR  57,896 
(1996),  where  DEA  previously 
suspended  a  DEA  registration  for  at  least 
120  days  or  until  the  registrant 
demonstrated  that  she  had  completed  24 
hours  of  training  in  pharmacology. 

The  Acting  Deputy  Administrator 
finds  that  the  circumstances  of  this  case 
are  markedly  different  from  those  in 
Sarver.  In  that  case  there  was 
significantly  more  evidence  than  here  of 
a  pattern  of  mishandling  of  controlled 
substances.  Most  notably,  Dr.  Scu^fer 
continued  to  prescribe  a  highly  abused 
combination  of  drugs  even  after  having 
been  warned  of  the  danger  and  abuse 
potential  of  the  drugs.  The  Acting 
Deputy  Administrator  does  not  believe 
that  Respondent's  conduct  warrants  a 
suspension  of  his  registration. 

Tne  Acting  Deputy  Administrator 
appreciates  the  Government's  concern 
that  should  Respondent  not  comply 
with  the  training  requirement,  the 
Government  will  be  forced  to  issue 
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another  Order  to  Show  Cause  to  revoke 
Respondent's  registration.  In  its 
response  to  the  Government's 
exceptions,  Respondent  indicates  that 
"although  disagreeing  with  portions  of 
the  (Administrative  Law  Judge's) 
opinion  (R)espondent  believes  that  in 
totality  it  is  an  appropriate  ruling. 
Respondent  has  accepted  the  ruling  and 
has  already  completed  four  hours 
training  in  the  proper  handing  (sic)  of 
controlled  substances."  Respondent 
argues  that  there  were  no  complaints 
regarding  his  prescribing  practices 
before  the  undercover  visits  and  there 
has  been  no  complaints  since  the 
investigation  approximately  six  years 
ago.  The  Acting  Deputy  Administrator 
concludes  that  the  public  interest  would 
not  be  served  by  suspending 
Respondent's  registration.  However,  the 
Acting  Deputy  Administrator  hereby 
orders  that  should  Respondent  fail  to 
comply  with  the  training  requirement 
imposed  on  his  registration,  all  involved 
in  the  administrative  process  to 
potentially  revoke  Respondent's 
registration  should  act  as  expeditiously 
as  possible. 

In  addition,  the  Government  takes 
exception  to  Judge  Randall's 
recommended  requirement  that 
Respondent  merely  has  to  notify  DEA  of 
any  change  in  his  employment  from  the 
HMO.  Judge  Randall  found  the  oversight 
offered  by  the  HMO  to  be  significant  in 
recommending  that  Respondent's 
registration  be  continued  and  she 
therefore  recommended  that 
Respondent  be  required  to  notify  DEA  of 
any  change  in  employment.  The 
Government  makes  a  compelling 
argument  that  "if  no  additional 
sanctions  are  imposed  and  Respondent 
leaves  the  HMO,  gives  DEA  the  required 
notification  and  enters  into  private 
practice  without  participating  in  an 
HMO,  any  putative  advantages  in 
Respondent's  prior  participation  in  an 
HMO  are  dissipated.  Yet  DEA  is  left 
wath  no  recourse  because  Respondent 
has  not  violated  any  conditions." 
Consequently,  the  Government 
suggested  that  Respondent  be  required 
to  keep  a  log  of  his  controlled  substance 
handling  and  to  make  the  log  available 
for  inspection.  The  Acting  Deputy 
Administrator  agrees  with  the 
Government  that  mere  notification  of  a 
change  in  employment  is  not  enough  to 
monitor  Respondent's  prescribing 
practices. 

Therefore,  the  Acting  Deputy 
Administrator  finds  that  Respondent's 
DEA  Certificate  of  Registration  should 
be  continued  subject  to  the  following 
conditions: 

(1)  Within  six  months  of  the  effective 
date  of  this  fina'  order  Respondent 


shall  provide  to  the  Special  Agent  in 
charge  of  the  DEA  San  Diego  Field 
Division,  or  his  designee,  evidence  of 
his  successful  completion  of  at  least  15 
hours  of  training  in  the  proper  handling 
of  controlled  substances,  to  include 
coverage  of  the  addictive  characteristics 
of  such  substances. 

(2)  For  a  period  of  three  years  from 
the  effective  date  of  this  final  order. 
Respondent  shall  notify  in  writing  the. 
Special  Agent  in  Charge  of  the  DEA  San 
Diego  Field  Division,  or  his  designee,  of 
any  change  in  employment.  This 
notification  shall  be  provided  at  least 
thirty  days  prior  to  the  effective  date  of 
the  actual  change  of  employment. 

(3)  For  three  years  from  the  effective 
date  of  this  final  order.  Respondent 
shall  maintain  a  log  of  all  controlled 
substances  that  he  prescribes.  At  a 
minimum,  the  log  shall  include  the 
name  of  the  patient,  the  date  that  the 
controlled  substance  was  prescribed, 
and  the  name,  dosage  and  quantity  of 
the  controlled  substance  prescribed. 
Upon  the  request  of  the  Special  Agent 
in  Charge  of  the  DEA  San  Diego  Field 
Division,  or  his  designee,  Respondent 
shall  submit  or  otherwise  make  his 
prescription  log  available  for  inspection. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824,  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  DEA  Certificate  of 
Registration,  AM0006571.  issued  to 
Merritt  Matthews,  M.D..  be  continued, 
and  any  pending  applications  for 
renewal  be  granted,  subject  to  the  above 
described  restrictions.  This  order  is 
effective  September  17.  1998. 

Dated:  August  11.  1998. 
Donnie  R.  Marshall, 
Acting  Deputy  Administrator. 
[FR  Doc.  98-22098  Filed  8-17-98;  8:45  am] 
BILLING  CODE  441(M»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  March  13.  1998,  and 
published  in  the  Federal  Register  on 
March  27,  1998,  (63  FR  14975),  North 
Pacific  Trading  Company.  815  NE  Davis 
Street.  Portland.  Oregon  97202.  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of 
marihuana  (7360),  a  basic  class  of 
controlled  substance  listed  in  Schedule 


This  application  is  for  the  importation 
of  marihuana  seed  which  will  be 
rendered  non-viable  and  used  as  bird 
seed. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  North  Pacific  Trading 
Company  to  import  marihuana  is 
consistent  with  the  public  interest  and 
with  United  States  obligations  under 
international  treaties,  conventions,  or 
protocols  in  effect  on  May  1,  1971.  at 
this  time.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21.  Code  of 
Federal  Regulations,  §  1311.42.  the 
above  firm  is  granted  registration  as  an 
importer  of  the  basic  class  of  controlled 
substance  listed  above. 

Dated:  July  7.  1998. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
!FR  Doc.  98-22095  Filed  8-17-98.  8.45  am] 

BILLING  CODE  441(M)ft-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  98-5] 

Michael  J.  Septer,  D.O.;  Revocation  of 
Registration 

On  October  8.  1997.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Michael  J.  Septer,  D.O 
(Respondent)  of  Grand  Rapids. 
Michigan  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration  BS0321430, 
and  deny  any  pending  applications  for 
the  renewal  of  such  registration 
pursuant  to  21  U.S.C.  823(0  and  824,  for 
reason  that  he  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  Michigan. 

By  letter  dated  November  3.  1997. 
Respondent  filed  a  request  for  a  hearing, 
and  the  matter  was  docketed  before 
Administrative  Law  Judge  Man,-  Ellen 
Bittner.  On  November  12.  1997.  the 
Government  filed  a  Motion  for 
Summary  Disposition,  alleging  effective 
August  18,  1997.  the  Board  of 
Osteopathic  Medicine  and  Surgerv  for 
the  State  of  Michigan  (Michigan  Board) 
suspended  Respondent'.'^  license  to 
practice  osteopathic  medicine  and 
surgen,'  in  Michigan  for  at  least  six 
months  and  one  dav.  The  Government 
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argued  that  Respondent  is  therefore  not 
authorized  to  handle  controlled 
substances  in  that  state. 

Respondent  submitted  a  response 
dated  December  15,  1997.  to  the 
Government's  motion  arguing  that  the 
Board  suspended  his  license  in 
Michigan  as  a  "sister  state  action"  to  the 
revocation  of  his  Arizona  license,  and 
that  evidence  would  be  presented  at  a 
hearing  that  would  show  that  "the 
Arizona  Osteopathic  Board  of  Medical 
E.xaminers  acted  with  prejudicial  error 
in  there  (sic)  determination." 
Respondent  further  argued  that  both  the 
Arizona  Osteopathic  Board  of  Medical 
Examiners  and  the  Michigan  Board 
engaged  in  "prosecutorial  indiscretion" 
and  "misfeasance."  However, 
Respondent  did  not  deny  that  he  was 
not  currently  authorized  to  handle 
controlled  substances  in  Michigan. 

On  January  23,  1998,  Judge  Bittner 
issued  a  Memorandum  to  Parties  and 
Order  noting  that  Respondent  did  not 
indicate  in  his  response  to  the 
Government's  motion  "whether  he  is 
pursuing  reinstatement  of  his  Michigan 
license  upon  conclusion  of  the 
minimum  six  month  and  one  day 
suspension  period."  Therefore,  Judge 
Bittner  gave  Respondent  until  March  12. 
1998  to  submit  documentation  that  his 
Michigan  license  has  been  reinstated. 
Judge  Bittner  warned  that,  (i)f 
Respondent  fails  to  timely  submit  such 
documentation,  I  shall  grant  the  Motion 
for  Summary  Disposition."  Respondent 
did  not  submit  any  documentation  nor 
did  he  indicate  that  he  intends  to  do  so 
in  the  future. 

On  March  24,  1998,  Judge  Bittner 
issued  her  Opinion  and  Recommended 
Decision,  finding  that  Respondent 
lacked  authorization  to  practice 
medicine  in  the  State  of  Michigan,  and 
therefore  handle  controlled  substances; 
granting  the  Government's  Motion  for 
Summary  Disposition;  and 
recommending  that  Respondent's  DEA 
Certificate  of  Registration  be  revoked. 
Neither  party  filed  exceptions  to  her 
opinion,  and  on  April  28,  1998,  Judge 
Bittner  transmitted  the  record  of  these 
proceedings  to  the  Acting  Deputy 
Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67.  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  in  full, 
the  Opinion  and  Recommended 
Decision  of  the  Administrator  Law 
Judee. 

The  Acting  Deputy  Administrator 
finds  that  by  a  Superseding  Final  Order 
dated  July  18,  1997,  the  Michigan  Board 


suspended  Respondent's  license  to 
practice  osteopathic  medicine  and 
surgery  effective  August  18,  1997,  for 
six  month  and  one  day.  The  Michigan 
Board  further  ordered  that  reinstatement 
of  Respondent's  license  would  not  be 
automatic  at  the  conclusion  of  the 
suspension  period.  Respondent  did  not 
deny  that  he  was  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  Michigan  and 
hfe  did  not  offer  evidence  that  he  has 
sought  to  have  his  Michigan  license 
reinstated. 

The  DEA  does  not  have  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez,  M.D.,  62 
16.193  (1997),  Demetris  A.  Green,  M.D., 
61  F.R.  60,728  (1996);  Dominick  A. 
Ricci.  M.D..  58  FR  51,104(1993). 

Here  it  is  clear  that  Respondent  is  not 
licensed  to  practice  osteopathic 
medicine  in  Michigan.  Consequently,  it 
is  reasonable  to  infer  that  he  is  not 
authorized  to  handle  controlled 
substances  in  Michigan,  where  he  is 
registered  with  DEA.  Since  Respondent 
lacks  this  state  authority,  he  is  not 
entitled  to  a  DEA  registration  in  that 
state. 

In  light  of  the  above.  Judge  Bittner 
properly  granted  the  Government's 
Motion  for  Summary  Disposition.  Here, 
the  parties  did  not  dispute  the  fact  that 
Respondent  was  unauthorized  to  handle 
controlled  substances  in  Michigan. 
Therefore,  it  is  well-settled  that  when 
no  question  of  material  fact  is  involved, 
a  plenary,  adversary  administrative 
proceeding  involving  evidence  an  cross- 
examination  of  witness  is  not  obligatory. 
See  Phillip  E.  Kirk.  M.D..  48  FR  32.887 
(1983).  affd  sub  nom  Kirk  v.  Mullen. 
749  F.2d  297  (6th  Cir.  1984);  NLRB  v. 
Internatioal  Association  of  Bridge. 
Structural  and  Ornamental  Ironworkers, 
AFL-CIO,  549  F.2d  634  (9th  Cir.  1977); 
United  States  v.  Consolidated  Mines  &■ 
Smelting  Co.  44  F.2d  432  (9th  Cir.  1971). 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  28  CFR  0.100(b)  and  0.104.  hereby 
order  that  DEA  Certificate  of 
Registration  BS0321430.  previously 
issued  to  Michael  J.  Septer,  M.D.,  be, 
and  it  hereby  is.  revoked.  The  Acting 
Deputy  Administrator  further  orders 
that  any  pending  applications  for 
renewal  of  such  registration,  be.  and 


they  hereby  are.  denied.  This  order  is 
effective  September  17, 1998. 

Dated;  August  11,  1998. 
Donnie  R.  Marshall, 

Acting  Deputy  Administrator. 

(PR  Doc.  98-22097  Piled  8-17-98;  8:45  am] 

BILLING  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Bureau  of  Justice  Statistics;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

action:  Notice  of  Information  Collection 
Under  Review;  New  collection;  1998 
National  Study  of  DNA  Laboratories. 

The  Department  of  Justice.  Bureau  of 
Justice  Statistics,  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  March  16,  1998  allowing  for 
a  60-day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  September  17.  1998. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  .and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  Regulatory  Affairs. 
Attention:  Department  of  Justice  Desk 
Officer,  Washington.  DC  20530. 
Additionally,  comments  may  be 
submitted  via  facsimile  to  (202)  395- 
7285.  Comments  may  also  be  submitted 
to  the  Department  of  Justice  (DOJ), 
Information  Management  and  Security 
Staff,  Justice  Management  Division. 
Attention:  Department  Clearance 
Officer.  Suite  850,  Washington  Center. 
1001  G  Street.  NW..  Washington.  DC 
20530.  Additionally,  comments  may  be 
submitted  to  DOJ  via  facsimile  to  (202) 
514-1590. 

Written  comments  and/or  suggestions 
from  the  public  and  effected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
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whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Greg  Steadman,  Statistician,  Bureau  of 
Justice  Statistics,  810  7th  Street,  NW., 
Washington,  DC  20531,  or  via  facsimile 
(202)  307-5846. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
New  collection. 

(2)  The  title  of  the  form/collection: 
1998  National  Study  of  DNA 
Laboratories. 

(3)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  number  CLAB-1.  Bureau  of 
Justice  Statistics,  Office  of  Justice 
Programs,  U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  State,  Local  or  Tribal 
Government 

Other:  None. 

This  information  collection  is  a 
census  of  public  crime  laboratories  that 
perform  DNA  analysis.  The  information 
will  provide  statistics  on  laboratories' 
capacity  to  analyze  DNA  evidence,  the 
number  and  sources  of  DNA  evidence 
received  per  year,  the  number,  types, 
and  costs  of  analyses  completed.  It  will 
also  identify  the  capacities  of  states  to 
participate  in  a  national  DNA  database. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  160  respondents  each 
taking  an  average  0.75  hours  to  respond. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  120  annual  burden  hours. 

If  additional  information  is  required 
contact:  N4r.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 


Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  August  12,  1998. 
Robert  B.  Briggs, 
Department  Clearance  Officer. 
United  States  Department  of  Justice. 
[FR  Doc.  98-22151  Filed  8-17-98;  8:45  am] 
BILLING  CODE  4410-18-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJDP)-1194] 

RIN  1121-ZB30 

Notice  of  Meeting  of  the  Coalition  of 
Juvenile  Justice 

agency:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  is 
announcing  the  meeting  of  the  Coalition 
for  Juvenile  Justice. 

DATES:  This  conference  will  begin  at 
8:00  a.m.  on  September  9,  1998,  and  end 
at  1:00  p.m.  on  September  13,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Freida  Thomas,  202/307-5924,  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  810  7th  Street,  NW.Room 
8142.  Washington,  DC  20531. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  I),  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 
(OJJDP)  announces  the  meeting  of  the 
Coalition  for  Juvenile  Justice.  This 
conference  will  begin  at  8.00  a.m.  on 
September  9,  1998,  and  end  at  1:00  p.m. 
on  September  13,  1998.  This  advisory 
committee,  chartered  as  the  Coalition 
for  Juvenile  Justice,  will  meet  at  the 
Sheraton  World  Resort,  10100 
International  Drive.  Orlando.  Florida 
32821-8095.  The  purpose  of  this 
meeting  is  to  discuss  and  adopt 
recommendations  from  members 
regarding  the  committee's  responsibility 
to  advise  the  OJJDP  Administrator,  the 
President  and  the  Congress  about  State 
perspectives  on  the  operation  of  the 
OJJDP  and  Federal  legislation  pertaining 
to  juvenile  justice  and  delinquency 
prevention. 


This  meeting  will  be  open  to  the 
public. 
Shay  Bilchik. 

Administrator  Office  of  Juvenile  Justice  and 

Delinquency  Prevention. 

|FR  Doc.  98-22186  Filed  8-17-98;  8:45  am) 

BILLING  CODE  4410-18-P 


DEPARTMENT  OF  JUSTICE 
National  Institute  of  Justice 

[OJP(NIJ)-1191] 
RIN  1121-ZB28 

Announcement  of  the  Availability  of 
the  National  Institute  of  Justice 
Solicitation  for  Communicating 
Research  Findings:  Assessing  the 
Communication  Strategies  and 
Products  of  the  National  Institute  of 
Justice 

AGENCY:  Office  of  Justice  Programs, 
National  Institute  of  Justice.  Justice. 
ACTION:  Notice  of  solicitation. 


SUMMARY:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  solicitation  "Communicating 
Research  Findings:  Assessing  the 
Communication  Strategies  and  Products 
of  the  National  Institute  of  Justice." 
DATES:  Due  date  for  receipt  of  proposals 
is  close  of  business  September  15,  1998. 
ADDRESSES:  National  Institute  of  Justice. 
810  Seventh  Street.  NW,  Washington. 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800^21-6770. 
SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968.  sections  201-03.  as 
amended.  42  U.S.C.  3721-23  (1994). 

Background 

The  National  Institute  of  Justice  (NIJ) 
is  requesting  proposals  to  assess/ 
evaluate  its  overall  communications  and 
dissemination  processes  and  products, 
especially  as  they  relate  to  its  primary 
mission  to  develop  knowledge  and 
technology  that  will  improve  and 
strengthen  the  criminal  justice  system. 
Areas  of  assessment  should  include,  but 
not  be  limited  to:  (1)  Top.cs/content— 
are  they  timely  and  relevant?;  (2) 
formats — are  they  user-friendly?;  (3) 
which  of  the  current  formats  are  most 
preferred?;  (4)  audience;  and  (5)  is  NIJ 
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reaching  the  right  people/organizations 
with  its  dissemination  efforts? 

Proposals  will  be  evaluated  on  the 
basis  of;  conceptual  approach, 
methodological  strategy,  proposed 
timeline  for  the  project,  and 
organizational  experience.  NIJ 
anticipates  funding  one  award  under 
this  solicitation  for  up  to  S250.000. 

Interested  organizations  should  call 
the  National  Criminal  justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Communicating 
Research  Findings:  Assessing  the 
Communication  Strategies  and  Products 
of  the  National  Institute  of  Justice  (refer 
to  document  no.  SL000299).  For  World 
Wide  Web  access,  connect  either  to 
either  N'lJ  at  http://www.ojp.usdoj.gov/ 
nij/funding.htm.  or  the  NCJRS  justice 
Information  Center  at  http:// 
www.ncirs.org/fedgrant.htm*nii. 
Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
!FR  Doc.  08-22110  Filed  8-17-98;  8:45  am! 
BILLING  CODE  441&-18-P 


DEPARTMENT  OF  JUSTICE 

National  Institute  of  Justice 

[OJP(NIJ)-1190] 

RIN  1121-ZB27 

Announcement  of  the  Availability  of 
the  National  Institute  of  Justice 
Solicitation  for  Evaluation  of  Vehicle 
Stopping  Electromagnetic  Prototype 
Devices:  Phase  III— Engineering  Field 
Test 

agency:  Office  of  Justice  Programs, 
National  Institute  of  Justice.  Justice. 
ACTION:  Notice  of  solicitation. 

SUMMARY:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  solicitation  "Evaluation  of 
Vehicle  Stopping  Electromagnetic 
Prototype  Devices:  Phase  III — 
Engineering  Field  Test." 
DATES:  Due  date  for  receipt  of  proposals 
is  close  of  business  September  21,  1998. 
ADDRESSES:  National  Institute  of  Justice, 
810  Seventh  Street,  NW,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-80O-421-6770. 
SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 


Act  of  1968,  sections  201-03,  as 
amended,  42  U.S.C.  3721-23  (1994J. 

Background 

The  National  Institute  of  Justice  (NIJ) 
is  calling  for  interested  applicants  to 
submit  their  prototype  electromagnetic 
(EM)  devices  for  submission  to  NIJ's 
vehicle  stopping  Phase  III  testing — 
engineering  field  testing.  Under  this 
solicitation  NIJ  will  provide  grant  funds 
for  the  following  purposes: 

•  Performance  of  reasonable 
development  work  to  advance  an 
applicant's  EM  device  to  the  status  of  a 
field-testable  prototype; 

•  Support  for  applicant  technical 
personnel  to  attend  field  testing;  and 

•  Shipment  of  the  prototype  device 
and  associated  ancillary  support 
equipment  to  and  from  the  Phase  III  test 
site. 

Applicants  must  ensure  that  the  EM 
device  ihev  propose  for  consideration 
satisfies  NIJ's  Phase  III  testing  criteria 
for  device  type  applicability, 
deployment  capability,  and  physical 
and  functional  maturity. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Evaluation  of  Vehicle 
Stopping  Electromagnetic  Prototype 
Devices:  Phase  III — Engineering  Field 
Test"  (refer  to  document  no.  SL000298). 
For  World  Wide  Web  access,  connect 
either  to  either  NIJ  at  http:// 
wwvv.ojp.usdoj.gov/nij/funding.htm,  or 
the  NCJRS  Justice  Information  Center  at 
http:// www. ncjrs. org/ fedgrant.htm#nii. 
Jeremy  Travis, 

Director.  Notional  Institute  of  Justice. 
|FR  Doc.  98-22111  Filed  8-17-98;  8:45  am] 

BILLING  CODE  4410-18-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,773] 

Chic  by  H.I.S.  Hickman,  Kentucky; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  20,  1998,  in  response 
to  a  petition  by  a  company  official  filed 
on  behalf  of  workers  at  Chic  by  H.I.S., 
Hickman,  Kentucky. 

A  certification  applicable  to  the 
petitioning  group  of  workers,  employed 
at  Chic  by  H.I.S.,  Hickman,  Kentucky 
was  issued  on  July  20,  1998,  and  will  be 
in  effect  until  April  29,  2000  (TA-W- 
34.404E).  Consequently,  further 
investigation  in  this  case  would  serve 


no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  D.C.  this  3rd  day  of 
August.  1998. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  98-22212  Filed  8-17-98;  8:45  am) 

BILLING  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  August  28, 
1998. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  August  28, 
1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  3rd  day  of 
August,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


|FR  Doc.  98 
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34,806 

34.807 

34.808 

34,809 

34,810 

34,811 

34.812 

34.813 

34,814 

34,815 

34,816 

34,817 

34,818 

34,819 

34.820 

34,821 

34,822 

34,823 

34,824 

34,825 

34,826 

34,827 

34,828 

34.829 

34.830 


Subject  firm  (petitioners) 


Donnkenny  Apparel  (Co.) 

Ptiilomath  Forest  Products  (Wkrs) 

Koehler  Manufacturing  (Wkrs)  

Tema  Enterprises  (Wkrs)  

JMA  Resources  (Wkrs)  

General  Electric  Lighting  (Wkrs)  ... 

Prema-Dona  Swimwear  (Co.)  

Susan  Lazar.  Inc  (Wkrs)  

North  American  Rayon  (UFCW)  ... 

Magnolia  Garment  (Wkrs)  

Cone  International  (Wkrs)  

Hanging  Limb  Apparel  (Wkrs)  

J.W.  Gibson  Well  Service  (Wkrs)  .. 

Harris  Corporation  (Co.)  

General  Electric  Co  (Co.)  

Uniroyal  Engineered  Prod.  (Wkrs) 

Arnold  Palmer  Golf  (Wkrs)  

Sakhina  Fashions  (Co.) 

ARC-USA  (Wkrs)  [ 

Modem  Distributors  (Wkrs)  

Caro-Knit  &  C-Knit  (Co.)  

XEL  Communications  (Co.) 

NRB  Industries,  Inc  (Co.)  

Apparel  America,  Inc  (UNITE)  

M.  Fine  and  Son's  (UFCW) 


Appendix 

[Petitions  Instituted  On  08/03/98] 


Location 


Rural  Retreat,  VA  ... 

Philomath,  OR 

Marlboro,  MA  

Passaic,  NJ  

Oklahoma  City,  OK 

Providence,  Rl  

Deer  Parte,  NY 

New  York,  NY  

Elizabethton,  TN  .... 

Bude,  MS  

Portland,  OR  

Crawford.  TN 

Williston.  ND  

MountainTop,  PA  ... 

Fitchburg,  MA 

Port  Clinton.  OH 

Ooltewah.  TN  

Murphy,  NC  

Pauls  Valley,  OK  .... 

Somerset,  KY 

Jefferson,  SC  

Aurora,  CO 

Beavertown,  PA  

New  Haven,  CT  

Lawrenceburg,  TN  ., 


Date  of 
petition 


Product(s) 


07/21/98 
07/09/98 
07/1 5/98 
07/16/98 
07/21/98 
07/14/98 
06/24/98 
07/14/98 
07/21/98 
08/17/98 
07/22/98 
07/17/98 
07/20/98 
07/10/98 
04/14/98 
07/21/98 
07/28/98 
07/20/98 
07/23/98 
07/28/98 
07/23/98 
07/22/98 
07/24/98 
07/23/98 
07/22/98 


-r 


Ladies'  Sportswear. 

Dimension  Lumber 

Lighting  and  Charging  Equipment, 

Ladies'  Coats  and  Jackets. 

Oil  and  Gas. 

Incandescent,  Fluorescent  Lamp  Bases. 

Ladies'  Swimwear. 

Ladies'  Sportswear. 

Rayon  Fiber. 

Infant,  Toddler  and  Children's  Sleepwear 

Industnal  Lumber  Items. 

Men's  Shirts. 

Oil  Well  Services. 

Semiconductors. 

Steam  Turbines. 

AutonxJtive  Door  and  Instrument  Panels 

Golf  Clubs. 

Denim  Jeans. 

Keypads. 

Commisary. 

Knit  Fabric  and  Knit  Shirts. 

Printed  Circuit  Board  Assemblies. 

Acetate/Rayon  Fabrics. 

Swimwear. 

Flannel  and  Chamois  Shirts. 


IFR  Doc.  98-22211  Filed  8-17-98;  8:45  am] 

BILLING  CODE  45ia-.30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 


investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
,  will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shouTi  below,  not  later  than  August  28 
1998. 

APPENDIX 
[Petitions  Instituted  on  07/27/98] 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  August  28. 
1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance.  Emplovment 
and  Training  Administration.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  DC.  this  27th  day 
of  July.  1998. 

Grant  D.  Beale. 

Acting  Director,  Office  ofTnde  Adjustment 
Assistance. 


TA-W 


Subject  firm  (petitioners) 


34,776 

34,777 

34,778 

34,779. 

34,780. 

34.781  . 

34.782  . 

34.783  . 

34.784  . 
34.785. 


Gentex  International  (Wrks)  

Industrial  Ceramics.  Inc.  (Wrks)  ... 

Syroco.  Inc.  (Wrks) 

Phila.  Beth  &  NE  Railroad  (UTU)  . 
Brown— Minneapolis  Tank  (Wrks) 


Location 


Armco,  Inc.  (USWA) 

Senea  Valleys  Garment  Co.  (Wrt<s) 
Huber  Lace  and  Embroidery  (Wri<s) 

Thorn  Apple  Valley  (Wrks)  

Hubbell  Premise  Wiring  (Wri<s)  


Brownsville,  TX  

Lima,  NY  

Siloam  Springs.  AR 

Bethlehem.  PA  

Eagan.  MN  


Date  of  peti- 
tion 


Mansfield.  OH  

Senea  Valleys,  PA  . 
West  New  York,  NJ 

Detroit,  Ml  

Marion,  NC 


07/15/98 
07/03/98 
07/07/98 
07/13/98 
07/27/98 

07/1 8/98 
07/10/98 
07/06/98 
07/02/98 
07/08/98 


Product(s) 


Sew  and  Cut  Fabrics. 

Electrical  Insulators,  Transformers. 

Aluminum  Patio  Chairs  and  Cushions. 

Railroad  Transportation — Coke. 

Steel     In-G'ound     and     Atwve     Ground 

Tanks. 
Stainless  Steel  Coils. 
Ladies'  Dresses  and  Skirts 
Schiffli  Embroidery. 
Fresh  Porlc. 
Telecommunication  Products. 
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Appendix — Continued 

[Petitions  Instituted  on  07/27/98] 


TA-W 

Subject  firm  (petitioners) 

Location 

Date  of  peti- 
tion 

Product(s) 

34  786 

NEPECO  (Comp)  

Del  Monte  Foods  (IBT)  

Bryon.  WY  

Toppenish,  WA  

West  New  Yor1<,  NJ  .... 

Allentown.  PA 

Vancouver,  WA  

El  Paso.  TX  

St.  Elizabeth.  NJ  

Grangeville,  ID  

Mt.  Airy.  NC  

Morganton,  NC 

Warren,  NJ  

Bucyrus,  OH 

Warwick,  Rl  

Toledo,  OH 

Sterling  Height,  Ml  

Mt.  Laurel.  NJ  

Big  Spring.  TX 

Bay  City.  Ml  

Odessa.  TX  

Flora.  IL 

07/08/98 
07/09/98 
07/10/98 
07/09/98 
07/06/98 
07/07/98 
07/14/98 
07/16/98 
07/17/98 
07/16/98 
07/14/98 
07/07/98 
07/16/98 
07/13/98 
07/14/98 
07/09/98 
07/17/98 
07/15/98 
07/09/98 
07/09/98 

Crude  Oil. 

34  787 

Canned  Asparagus  Spears. 

34,788 

34,789 

34  790   

Jaclyn,  Inc.  (ILGPWU) 

Integrated  Solutions,  Inc.  (Wrks)  

Aluminum  Conductor  Parts  (USWA)  

M&J  Clothing  Sample  (Comp)  

Ladies'  Handt>ags  &  Sportswear. 
Semiconductor  Capital  Equipment. 
Aluminum  Conductor  Cable  and  Wire. 

34  791 

Jeans,  Shorts,  Shirts  &  Jackets. 

34  792 

Brockway  Standard,  Inc.  (Wrks)  

Paint  Cans  and  Oil  Cans. 

34.793 

34  794        .  ... 

Sorav-Air  USA/Alida  Grouo  (Wrks)  

Agricultural  Air-Assisted  Sprayers. 

Perry  Mfg.  Co.  (Wrks)  

National  Textiles.  LLC.  (Comp)  

Cordis  Corn  (Wrks)   

Ladies'  Sportswear. 

34  795 

Finishing  Cloth  for  Apparel. 

34  796 

Cardiac  Shunts. 

34  797 

Dayco  Swan  (USWA)  

Energy  Systems  (Comp)  

Automotive  Hose. 

34  798 

Medical  Lasers  and  Accessories. 

34,799 

Dana  Corp.  (Comp)  

Borg-Warner-Automotive  (Comp)  

Heavy,  Medium  Duty  Transmissions. 

34,800 

34  801 

Torque  Converters. 

Fleer  Corp.  (Wrks)  

Confectionery  Products. 

34,802 

Fina  Oil  &  Chemical  Co.  (Wrks) 

United  Technologies  Auto  (Wrks)  

Buying  and  Selling  Crude  Oil. 

34  803 

Interior  Automotive  Trim. 

34  804 

Caostar  Drillina  (Wrks)  

Oil  Drilling. 

34  805 

Kem  Manufacturing  (Wrks)  

Maternity  Clothing. 

[FR  Doc.  98-22210  Filed  8-17-98;  8.45  am] 
BILUNG  CODE  4S10-J0-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,538  and  TA-W-34-538U] 

OXY  USA,  Incorporated,  Logan, 
Kansas;  Occidental  Oil  and  Gas 
Corporation  Headquartered  in 
Bakersfield,  California;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  EHgibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
8,  1998.  applicable  to  all  workers  of 
OXY  USA.  Incorporated.  Logan.  Kansas. 
The  notice  was  published  in  the  Federal 
Register  on  July  31,  1998  (63  FR  40935). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  received  from  the  company 
shows  that  Occidental  Oil  and  Gas 
Corporation,  Bakersfield,  California  is 
the  parent  firm  of  OXY  USA, 
Incorporated,  Logan,  Kansas.  The 
company  also  reports  that  worker 
separations  have  occurred  and  will 
continue  at  the  Bakersfield,  California 
location  of  Occidental  Oil  and  Gas 
Corporation.  Bakersfield.  California  is 
the  corporate  headquarters  and 
administrative  offices  to  support  the 
production  of  crude  oil  and  natural  gas 


at  OXY  USA,  Incorporated.  Logan 
Kansas.  Accordingly,  the  Department  is 
amending  the  certification  to  cover 
workers  at  Occidental  Oil  and  Gas 
Corporation,  Bakersfield,  California. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
OXY  USA.  Incorporated.  Logan.  Kansas 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-34.  538  is  hereby  issued  as 
follows: 

"All  workers  of  OXY  USA,  Incorporated, 
Logan,  Kan.sas  (TA-VV-34,  538),  and  workers 
of  Occidental  Oil  and  Gas  Corporation, 
Bakersfield.  California  (TA-VV-34,  538U) 
providing  support  services  for  the  production 
of  crude  oil  and  natural  gas  for  OXY  USA, 
Incorporated  who  became  totally  or  partially 
separated  from  employment  on  or  after  April 
29.  1997  through  July  8,  2000  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington  D.C.  this  6th  day  of 
August  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-22215  Filed  8-17-98;  8:45  am] 
BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-02502] 

CHIC  by  H.I.S.  Hickman,  Kentucky; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 


Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
919  USC  2273),  an  investigation  was 
initiated  on  July  9,  1998  in  response  to 
a  petition  filed  on  behalf  of  workers  at 
Chic  by  H.I.S.,  Hickman,  Kentucky. 

The  Department  of  Labor  has 
determined  that  the  petitioner  is 
covered  by  an  existing  certification,  as 
amended  (NAFTA  02273E). 
Consequently,  further  investigation  in 
this  matter  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  D.C.  this  3rd  day  of 
August.  1998, 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-22213  Filed  8-11-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 


information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  five 
information  collections:  (1)  Request  for 
Information  on  Earnings.  Dual  Benefits. 
Dependents  and  Third  Partv 
Settlements,  CA-1032:  (2)  Black  Lung 
Provider  Enrollment  Form,  CM-1168; 
(3)  Application  for  Continuation  of 
Death  Benefit  for  Student,  LS-266;  (4) 
Representative  Fee  Request;  and  (5) 
Office  of  Federal  Contract  Compliance 
Recordkeeping  and  Reporting 
Requirements:  Supply  and  Service. 
Copies  of  the  proposed  information 
collection  requests  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
October  18,  1998.  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utilitv  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Contact  Ms.  Patricia  Forkel 
at  the  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Room  S- 
3201,  Washington,  D.C.  20210, 
telephone  (202)  693-0010.  The  Fax 
number  is  (202)  219-65920  (These  are 
not  toll-free  numbers.) 
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SUPPLEMENTARY  INFORMATION: 

Request  for  Information  on  Earnings, 
Dual  Benefits,  Dependents  and  Third 
Party  Settlements — CA-1032 

/.  Background 

The  Federal  Employees' 
Compensation  Act  (FECA)  provides  for 
the  collection  of  information  from 
claimants  receiving  continuing 
compensation  on  the  periodic  disability 
rolls.  The  FECA  states  the  following; 
Compensation  must  be  adjusted  to 
reflect  a  claimant's  earnings  while  in 
receipt  of  benefits  (5  U.S.C.  8106); 
Compensation  is  payable  at  the 
augmented  rate  of  75  percent  only  if  the 
claimant  has  one  or  more  dependents  (5 
U.S.C.  8110);  Compensation  mav  not  be 
paid  concurrently  with  certain  benefits 
from  other  Federal  agencies,  e.g..  Social 
Security  (5  U.S.C.  8116);  and. 
Compensation  must  be  adjusted  to 
refiect  any  settlement  from  a  third  party 
responsible  for  the  injury  for  which  the 
claimant  is  being  paid  compensation  (5 
U.S.C.  8132).  Completion  of  the  Form 
CA-1032  is  requested  annuallv  and  is 
used  to  ensure  that  compensation  being 
paid  on  the  periodic  roll  is  correct. 

//.  Current  Actions 

The  Department  of  Labor  (DOLJ  is 
seeking  approval  to  revise  this 
information  collection  to  include  a 
question  asking  if  the  respondent  has 
ever  been  convicted  of  a  fraud  related 
offense  in  connection  with  the 
application  or  receipt  of  worker's 
compensation  benefits.  It  also  asks 
whether  the  respondent  has  been 
incarcerated  for  anv  period  during  the 
last  15  months  for  any  felony  offense. 
These  additional  questions  are 
necessitated  by  5  U.S.C.  8148  (a),  which 
provides  that  an  individual  convicted  of 
any  violation  related  to  fraud  in  the 
application  for.  or  receipt  of,  anv 
compensation  benefit,  forfeits  (as  of  the 
date  of  such  conviction)  any  entitlement 
to  such  benefits  for  any  injury  occurring 
on  or  before  the  date  of  conviction. 
Also.  5  U.S.C.  8148  (b)(1)  requires  that 
no  Federal  compensation  benefit  can  be 
paid  to  any  individual  for  anv  period 
during  which  such  individual  is 
incarcerated  for  anv  felonv  offense. 

Type  of  Review.  Revision. 

Agency:  Employment  Standards 
Administration. 

Title:  Request  from  Claimant  for 
Information  on  Earnings,  Dual  Benefits, 
Dependents,  and  third  Party 
Settlements— Form  CA-1032. 

OMB  Number:  1215-0151. 

Agency  Numbers:  CA-1032. 

Affected  Public:  Individuals  or 
households. 

Total  Respondents:  50,000. 

Frequency:  Annually. 


Total  Responses:  50.000. 

Average  Tune  Per  Response:  20 
minutes. 

Total  Burden  Hours:  16.666. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance!:  517,500. 

Black  Lung  Provider  Enrollment  Form, 
CM-1168 

/.  Background 

The  Division  of  Coal  Mine  Workers' 
Compensation  (DCMWC)  is  responsible 
for  maintaining  a  list  of  authorized 
treating  physicians  and  medical 
facilities  in  the  area  of  a  miner's 
residence  and  for  payment  of  certain 
medical  bills  and  .services  provided  to 
the  miner  under  the  Black  Lung  Benefits 
Act.  This  form  is  sent  to  and  completed 
by  new  providers  who  wish  to 
participate  in  providing  medical 
services  to  miners.  The  information 
provided  is  used  by  DCMWC  to  create 
a  data  base  identifying  medical 
providers  by  name,  address,  and  billing 
information,  and  the  type  of  medical 
service  they  will  provide. 

//.  Current  Actions 

The  Department  of  Labor  is  seeking 
extension  of  approval  of  this 
information  collection  in  order  to 
maintain  up-to-date  information  on 
medical  prov  iders  for  the  timely 
payment  of  medical  benefits  for  miners. 
The  form  is  used  both  for  newly 
enrolled  medical  providers  and  to 
update  information  for  already  enrolled 
medical  providers  as  necessary 

Type  of  Review:  Extension. 

Agency:  Emplovment  Standards 
Administration. 

Title:  Black  Lung  Program  Provider 
Enrollment  Form. 

OMB  Number:  1215-0137. 

,4^'pnrv  Number  CM-1 168 

Affected  Public:  Business  or  other  for- 
profit 

Total  Respondents:  4.000. 

Frequency:  On  occasion. 

Total  Responses:  4.000. 

Average  Time  per  Response:  Three  to 
seven  minutes. 

Total  Burden  Hours:  300. 

Total  Burden  Cost  Icapital/startupJ:  0. 

Total  Burden  Cost  (operating/ 
maintenance!:  Si. 400. 

Application  for  Continuation  of  Death 
Benefit  for  Student,  LS-266 

/.  Background 

Under  the  Longshore  and  Harbor 
Workers'  Compensation  Act.  a  child  or 
certain  other  surviving  de-pendents  of  a 
deceased  beneficiary  may  be  eligible  for 
continuation  of  death  benefits  if  the 
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dependent  qualifies  as  a  student  under 
certain  provisions  of  the  Act.  The  Form 
LS-266  is  submitted  by  the  pdrent  or 
guardian  of  the  dependent  for  whom  the 
benefit  is  sought  and  is  used  by  the 
Department  of  Labor  to  determine  if  the 
continuation  of  benefits  is  justified. 

//.  Currant  Actions 

The  Department  of  Labor  seeks 
e.xtension  of  approval  of  this 
information  collection  in  order  to 
ensure  that  eligible  dependents  may 
continue  to  receive  benefits  to  which 
they  are  entitled. 

fvpe  of  Review:  E.xtension. 

Agency:  Employment  Standards 
Administration. 

Title:  Application  for  Continuation  of 
Death  Benefit  for  Student, 

OMB  Number:  1215-0073. 

Agencv  Number:  LS-266. 

Affected  Public:  Individuals  or 
households;  Business  of  other  for-profit. 

Total  Respondents:  43. 

Frequency:  On  occasion. 

Total  Responses:  43. 

Average  Time  per  Response:  30 
minutes. 

Total  Burden  Hours:  22. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost:  (operating/ 
maintenance!:  S15.05. 

Representative  Fee  Request 

/.  Background 

Individuals  filing  for  compensation 
benefits  with  the  Office  of  Workers' 
Compensation  Programs  (OWCF)  may 
be  represented  by  an  attorney  or  other 
representative.  The  representative  is 


entitled  to  request  a  fee  for  services 
under  20  CFR  10.145  (Federal 
Employees'  Compensation  Act)  and  20 
CFR  702.132  (Longshore  and  Harbor 
Workers'  Compensation  Act).  The  fee 
must  be  approved  bv  the  OWCP  before 
anv  demand  for  payment  can  be  made 
bv  the  representative. 

//.  Current  Actions 

The  Department  of  Labor  (DOL)  seeks 
e.xtension  of  this  information  collection 
in  order  to  carry  out  its  responsibility  to 
ensure  that  the  fee  request  is  consistent 
with  services  provided  and  with 
customary  local  charges  for  similar 
services,  and  to  ensure  that  any  fee 
request  considered  excessive  is  reduced 
accordingly. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Representative  Fee  Request. 

OMB  Number:  1215-0078. 

Affected  Public:  Business  or  other  for- 
profit;  Individuals  or  households. 

Total  Respondents:  14,000. 

Frequency:  On  occasion. 

Total  Responses:  14,000. 

Average  Time  per  Response:  30  to  90 
minutes. 

Total  Burden  Hours:  10,000. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  S17.150. 

Recordkeeping  and  Reporting 
Requirements;  Supply  and  Service 

/.  Background 

The  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP)  is 


responsible  for  the  administration  of 
equal  employment  opportunity 
programs  which  prohibit  employment 
discrimination  and  require  affirmative 
action.  These  programs  are  Executive 
Order  11246.  as  amended.  Section  503 
of  the  Rehabilitation  Act  of  1973,  as 
amended,  and  the  Vietnam  Era 
Veterans'  Readjustment  Assistance  Act 
of  1974  (VEVRAA).  as  amended  (38 
U.S.C.  4212).  This  information 
collection  contains  all  recordkeeping 
and  reporting  requirements  and  forms 
which  are  derived  from  the 
implementing  regulations  found  in  Title 
41  of  the  Code  of  Federal  Regulations, 
Chapter  60,  for  supply  and  service 
contractors. 

Current  Actions 

The  Department  of  Labor  (DOL)  is 
seeking  an  extension  of  this  information 
collection  in  order  to  substantiate 
compliance  with  nondiscrimination  and 
affirmative  action  requirements 
monitored  by  OFCCP.  In  addition,  DOL 
is  reviewing  all  aspects  of  this 
information  collection,  including 
compliance  reviews,  for  applicability  of 
the  Paperwork  Reduction  Act  of  1995. 

Type  of  Review:  Revision. 

Agency:  Employment  Standards 
Administration. 

Title:  OFCCP  Recordkeeping  and 
Reporting  Requirements:  Supply  and 
Service. 

OMB  Number:  1215-0072. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  State, 
Local  or  Tribal  Government. 

Total  Respondents:  89,807. 


Requirement 


Average  time 
per  response 


Frequency 


No.  re- 
spondents 


Hours 


Recordkeeping; 

Initial  Development  of  AAP  

Update  of  AAP 

Maintenance  of  AAP 

Uniform  Guidelines  on  Employee  Selection  Procedures* 
Reporting: 

Standard  Form  100  

Compliance  Evaluation  


179.46 
74.889 
74,889 


3.7 
135  35 


Once 

Annually 
Annually 


Annually  

On  occasion 


89,807 
88,909 
89,807 


51,603 
3,324 


161,153 
6,658,288 
6.725,543 

482,804 

191,265 
449,900 


'The  Uniform  Guidelines  are  used  by  four  agencies  other  than  OFCCP.  and  have  been  approved  by  the  Office  of  Management  and  Budget 
under  an  information  collection  submitted  by  the  Equal  Employment  Opportunity  Commission.  The  OFCCP  has  been  apportioned  a  part  of  this 
burden.  The  EEOC  estimate  for  OFCCP  is  482,804  burden  hours,  or  slightly  less  than  a  third  of  the  1.6  million  burden  hours  in  the  EEOC  inven- 
tory. 


Total  Recordkeeping  Hours. 
14,027,788. 

Total  Reporting  Hours:  641.165. 

Total  Hours.  Reporting  and 
Recordkeeping:  16.668.953. 

Total  Respondent  Cost  (capital/ 
startup):  0. 

Total  Respondent  Cost  (operation/ 
maintenance):  0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 


Dated:  August  11.  1998. 
Cecily  A.  Raybum, 

Director.  Division  of  Financial  Management, 
Office  of  Management,  Administration  and 
Planning.  Employment  Standards 
Administration. 
[FR  Doc.  98-22214  Filed  8-17-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Primrose  Coal  Company 

[Docket  No.  M-98-53-CI 

Primrose  Coal  Company,  475  High 
Road,  Ashland,  Pennsylvania  17921  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  Buck 
Mountain  Vein  Slope  (I.D.  No.  36- 
08698)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  a  slope  conveyance  (gunboat)  in 
transporting  persons  without  installing 
safety  catches  or  other  no  less  effective 
devices  but  instead  use  increased  rope 
strength  and  secondary  safety  rope 
connection  in  place  of  such  devices. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

2.  Shamrock  Coal  Company,  Inc. 

(Docket  No.  M-98-54-C1 

Shamrock  Coal  Company,  P.O.  Box 
1360,  London,  Kentucky  40743  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1902(c)(2)(i)(underground 
diesel  fuel  storage — general 
requirements)  to  its  No.  18  Mine  (I.D. 
No.  15-02502)  located  in  Leslie  County, 
Kentucky.  The  petitioner  proposes  to 
have  a  temporary  underground  diesel 
fuel  storage  area  located  within  500  feet 
of  the  longwall  section  track  loading 
area;  to  have  the  track  loading  area  for 
the  longwall  section  within  200  to  1200 
foot  range  outby  the  active  longwall  face 
as  the  longwall  section  retreats;  and  to 
have  the  loading  point  for  the  longwall 
crews  within  the  normal  daily  work  and 
travel  area.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

3.  Twentymile  Coal  Company 

[Docket  No.  M-98-55-C] 

Twentymile  Coal  Company,  One 
Oxford  Centre,  301  Grant  Street,  20th 
Floor,  Pittsburgh,  Peimsylvania  15219 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.500(d) 
(permissible  electric  equipment)  to  its 
Foidel  Creek  Mine  (LD.  No.  05-03836) 
located  in  Routt  County,  Colorado.  The 
petitioner  proposes  to  measure  the 


thickness  of  the  deck  plate  and  related 
components  on  its  longwall  face 
conveyor  using  a  hand-held,  double 
insulated  7.5  volt  non-permissible 
ultrasonic  thickness  gauge  during  idle 
shifts  when  mining  is  not  occurring;  to 
deenergize  all  electrical  equipment, 
except  hghting,  on  the  longwall  face  and 
follow  all  appropriate  lockout  and 
tagout  procedures  prior  to  using  the 
gauge;  and  to  have  a  certified  person 
examine  for  methane  in  the  immediate 
area  of  the  longwall  face  conveyor  and 
record  the  results,  as  a  special 
examination,  in  the  onshift  examination 
books  after  the  shift  on  which  the 
examination  is  performed.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

4.  Twentymile  Coal  Company 

[Docket  No.  M-98-56-C1 

Twentymile  Coal  Company,  One 
Oxford  Centre,  301  Grant  Street,  20th 
Floor,  Pittsburgh,  Pennsylvania  15219 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.90'l(a) 
(protection  of  low-  and  medium-voltage 
three-phase  circuits  used  underground) 
to  its  Foidel  Creek  Mine  (I.D.  No.  05- 
03836)  located  in  Routt  County, 
Colorado.  The  petitioner  proposes  to  use 
a  portable  diesel  powered  generator  to 
move  electrically  powered  mining 
equipment  from  one  section  of  the  mine 
to  another.  The  petitioner  proposes  to 
incorporate  a  ground  fault  system  for 
the  power  circuits  that  would 
deenergize  mining  equipment  if  a  phase 
to  frame  fault  occurs.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

5.  Blue  Mountain  Energy,  Inc. 

[Docket  No.  M-98-57-C] 

Blue  Mountain  Energy,  Inc..  P.O.  Box 
1067,  Rangely,  Colorado  81648  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1002-l(a)  (location  of  other 
electric  equipment;  requirements  for 
permissibility)  to  its  Deserado  Mine  (ID. 
No.  05-03505)  located  in  Rio  Blanco 
County,  Colorado.  The  petitioner 
requests  a  modification  of  the  standard 
to  allow  the  use  of  non-permissible 
electronic  testing  or  diagnostic 
equipment  within  150  feet  of  pillar 
workings.  The  petitioner  asserts  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 


protection  as  would  the  mandatory 
standard. 

6.  Rustler  Coal  Company 

[Docket  No.  M-98-58-C1 

Rustler  Coal  Company,  66  South 
Trernont  Street,  Zerby.  Permsylvania 
17981  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1405 
(automatic  couplers)  to  its  Orchard 
Slope  (I.D.  No.  36-08346)  located  in 
Schuylkill  County.  Pennsylvania.  The 
petitioner  requests  a  modification  of  the 
standard  to  allow  the  use  of  bar  and  pm, 
or  link  and  pin  couplers  on 
underground  haulage  equipment.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

7.  CONSOL  of  Kentucky,  Inc. 

(Docket  No.  M-98-59-C1 

CONSOL  of  Kentucky.  Inc..  Consol 
Plaza.  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1101-8  (water 
sprinkler  system;  arrangement  of 
sprinklers)  to  its  Big  Springs  No.  17 
Mine  (I.D.  No.  15-17996)  located  in 
Knott  County,  Kentucky.  The  petitioner 
requests  a  modification  of  the  standard 
to  allow  the  use  of  a  single  line  of 
automatic  sprinklers  for  its  fire 
protection  system  on  main  and 
secondary'  belt  conveyors  in  the  Big 
Springs  No.  1  Mine.  The  petitioner 
proposes  to  use  a  single  overhead  pipe 
system  with  V2-inch  orifice  automatic 
sprinklers  located  on  10-foot  centers  to 
cover  50  feet  of  fire-resistant  belt  or  150 
feet  of  non-fire  resistant  belt  adjacent  to 
the  belt  drive,  with  actuation 
temperatures  between  200  and  230 
degrees  Fahrenheit,  and  with  water 
pressure  equal  to  or  greater  than  10  psi. 
The  petitioner  proposes  to  have  the 
automatic  sprinklers  located  not  more 
than  10  feet  apart  so  that  the  discharge 
of  water  would  extend  over  the  belt 
drive,  belt  take-up.  electrical  control, 
and  gear  reducing  unit.  The  petitioner 
states  that  the  water  sprinkler  system 
would  be  tested  annually.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

8.  ANR  Coal  Company,  LLC 

(Docket  No.  M-98-60-C1 

ANR  Coal  Company.  LLC,  P.O.  Box 
1578.  Coebum,  Virginia  24230  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.350  (air  courses  and  belt 
haulage  entries)  to  its  Sargent  Hollow 
Mine  (I.D.  No.  44-06795)  located  in 
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Wise  County.  Virginia.  The  petitioner 
proposes  to  use  belt  air  to  ventilate 
active  working  faces.  The  petitioner 
proposes  to  install  a  low-level  carbon 
monoxide  detection  system  as  an  early 
warning  fire  detection  system  in  all  belt 
entries  used  as  intake  air  courses.  The 
petitioner  asserts  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  miners.  In  addition,  the 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

9.  Independence  Coal  Company,  Inc. 

[Docket  Nos.  M-98-€l-C,  M-98-62-C.  and 
.V1-98-63-C1 

Independence  Coal  Companv,  Inc.. 
HC  78  Bo.x  1800.  Madison.  West 
Virginia  25130  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.1002  (location  of  trolley  wires, 
trolley  feeder  wires,  high-voltage  cables 
and  transformers)  to  its  Buffalo  Creek 
Mine  (I.D.  No.  46-08514):  its  Justice  No. 
1  Mine  (I.D.  No.  46-07273);  and  its 
Twilight  Chihon-R  Mine  (I.D.  No.  46- 
08513)  all  located  in  Boone  County. 
West  Virginia.  The  petitioner  proposes 
to  use  high-voltage  longwall  mining 
equipment.  The  nominal  voltage  of 
power  circuits  for  this  equipment  would 
not  exceed  2,400  volts.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

10.  Southern  Edge,  Inc. 

[Docket  No.  M-98-64-CI 

Southern  Edge.  Inc..  HC  63  Box  22B, 
Bandy.  Virginia  24602  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.364(b)(2)  (weekly  examination) 
to  its  Mine  No.  2  (I.D.  No.  46-08362) 
located  in  McDowell  County.  West 
Virginia.  Due  to  a  roof  fall  in  the  third 
crosscut  in  by  the  portals,  the  Right 
return  air  course  is  unsafe  to  travel  in 
its  entirety.  The  petitioner  proposes  to 
establish  evaluation  monitoring  points 
A  and  B  to  monitor  the  affected  area. 
The  petitioner  asserts  that  adverse  roof 
conditions  at  the  roof  fall  prevent  any 
clean-up  work  to  be  safely  performed  at 
the  roof  fall. 

11.  Leeco,  Inc. 

[Docket  No.  .M-98-65-CJ 

Leeco.  Inc..  1374  Highway  192  East. 
London.  Kentucky  40741-3123  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.364(b)(2)  (weekly 
examination)  to  its  Maces  Creek  Mine 
(I.D.  No.  15-17911)  located  in  Perry 
County.  Kentucky.  Due  to  deteriorating 
roof  conditions  in  the  Fan  Mains  return 


air  course,  traveling  the  area  to  examine 
for  hazardous  conditions  would  be 
unsafe.  The  petitioner  proposes  to 
establish  monitoring  stations  in  the 
return  air  course  instead  of  traveling  the 
affected  area  in  its  entirety:  to  have  a 
certified  person  evaluate  the  monitoring 
stations  on  a  weekly  basis  to  determine 
the  quantity  and  quality  of  air  entering 
and  exiting  the  monitoring  stations;  to 
have  the  examiners  record  the  date, 
their  initials,  the  time,  and  the  results  of 
the  examination  in  a  book  kept  on  the 
surface  available  to  all  interested 
parties;  to  maintain  all  monitoring 
stations  and  approaches  to  the 
monitoring  stations  in  a  safe  condition 
at  all  times;  and  to  have  the  monitoring 
station  locations  and  air  quantity  and 
quality  measurements  at  each 
monitoring  station  on  the  mine 
ventilation  map;  and  not  to  remove  the 
monitoring  stations  without  prior 
approval  from  the  District  Manager  as 
part  of  the  mine's  ventilation  plan.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

12.  G  and  A  Coal  Company,  Inc. 

[Docket  No.  M-98-66-CI 

G  and  A  Coal  Company,  Inc..  P.O.  Box 
250.  Raven.  Virginia  24639  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.350  (air  courses  and  belt  haulage 
entries)  to  its  No.  1  Mine  (I.D.  No.  44- 
06239)  located  in  Tazewell  County, 
Virginia.  The  petitioner  proposes  to  use 
belt  air  to  ventilate  the  working  faces. 
The  petitioner  proposes  to  install  carbon 
monoxide  monitoring  devices  to 
monitor  the  air  at  each  belt  drive  and 
tailpiece  and  at  intervals  not  to  exceed 
2.000  feet  along  each  conveyor  belt 
entry,  and  to  have  an  audible  alarm  that 
would  sound  at  the  surface  master 
station  and  that  would  give  the  location 
and  type  of  alarm  on  a  computer  screen 
located  at  the  surface  master  station. 
The  petitioner  states  that  the  alarm 
system  would  be  capable  of  giving  a 
warning  of  a  fire  for  a  minimum  of  four 
(4)  hours  after  the  power  to  the  belt  is 
removed,  except  when  the  power  is 
removed  during  a  fan  stoppage  or  the 
belt  haulageway  is  examined.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "comments@msha.gov".  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 


and  Health  Administration,  4015 
Wilson  Boulevard,  Room  627. 
Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  17,  1998.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  August  10.  1998. 

Patricia  W.  Silvey, 

Director.  Office  of  Standards,  Regulations, 
and  Variances. 

[FR  Doc.  98-22164  Filed  8-17-98;  8:45  am] 

BILLING  COOE  4510-43-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Electronic  Records  Work  Group; 
Notice  of  Meeting 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  NARA  will  hold  a  public 
meeting  of  the  Electronic  Records  Work 
Group  with  its  external  consultants  on 
August  26.  1998,  to  discuss  the 
comments  received  from  the  public  and 
Federal  agencies  on  the  Work  Group's 
proposed  recommendations  for 
replacing  NARA's  General  Records 
Schedule  (GRS)  20  for  Electronic 
Records,  and  the  associated  draft  work 
products  that  were  published  in  the 
Federal  Register  on  July  21,  1998  (63  FR 
39185).  Members  of  the  public  are 
invited  to  observe  the  meeting,  but  there 
will  be  no  opportunity  at  the  meeting 
for  the  observers  to  submit  comments  to 
the  Work  Group  since  comments  are 
due  on  the  July  21  notices  by  August  20. 
The  Electronic  Records  Work  Group, 
with  members  drawn  from  NARA  and 
other  Federal  agencies,  has  been 
charged  with  identifying  workable 
alternatives  to  the  disposition  practices 
previously  authorized  under  GRS  20. 
Additional  information  about  the 
Electronic  Records  Work  Group  is 
available  on  NARA's  GRS  20  Internet 
Web  page  at  <http://www.nara.gov/ 
records/grs20/>. 

DATES:  The  meeting  will  be  held  on 
August  26,  1998,  from  9  a.m.  to  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
Lecture  Rooms  C  and  D  at  the  National 
Archives  at  College  Park  facility,  8601 
Adelphi  Rd.,  College  Park,  MD  20740- 
6001. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Haralampus  at  301-713-6677,  extension 
266. 
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Dated:  August  12.  1998. 
Lewis  J.  Bellardo, 

Deputy  Archivist  of  the  United  States. 

IFR  Doc.  98-22109  Filed  8-17-98;  8:45  am] 

BILUNG  CODE  751S-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  License  Termination  of  the 
Cintichem,  Inc.  New  YorK  Facility 

This  notice  is  to  inform  the  public 
that  the  U.  S.  Nuclear  Regulatory 
Commission  (NRC)  is  terminating 
Special  Nuclear  Materials  License 
SNM-639  issued  to  Cintichem,  Inc.  for 
its  Tuxedo,  New  York  facility.  NRC  staff 
has  completed  its  review  of  the 
information  submitted  by  Cintichem, 
Inc.,  to  support  the  decommissioning  of 
its  Tuxedo,  New  York  facility  including: 
Cintichem's  Final  Radiological  Surveys 
and  Dose  Assessments,  the  Oak  Ridge 
Institute  for  Science  and  Education's 
Confirmatory  Survey  for  the  facility,  the 
results  of  NRC  inspections,  and 
radiological  evaluations  by  the  New 
York  State  Department  of 
Environmental  Conservation.  Based  on 
this  review,  NRC  staff  has  concluded 
that  decommissioning  actions  at  the 
Cintichem  facility  are  complete  and 
Cintichem's  Tuxedo,  New  York  facility 
meets  the  unrestricted  release  criteria 
prescribed  in  Cintichem's  radioactive 
materials  license. 

Based  on  these  conclusions,  no 
further  remediation  or  actions  with 
respect  to  NRC  regulated  material  is 
required.  NRC  does  not  plan  to  take  any 
further  actions  regarding  this  site  and 
will  not  require  any  additional 
decontamination  in  response  to  future 
NRC  criteria  or  standards,  unless 
additional  contamination  is  found, 
indicating  a  significant  threat  to  public 
health. 

Background 

Cintichem  used  radioactive  materials 
at  its  Tuxedo,  New  York  faciUty  from 
1961  through  1990  in  the  production  of 
radioisotopes  and  services  for  a  variety 
of  research,  production,  medical,  and 
educational  institutions  and  groups. 
Cintichem  currently  holds  two  licenses 
issued  by  the  NRC,  SNM-639  issued 
pursuant  to  10  CFR  Part  70  for 
operations  involving  special  nuclear 
material  and  R-81,  which  was  issued  by 
the  NRC  pursuant  to  10  CFR  Part  50  for 
the  operation  of  a  5-megawatt  (thermal) 
test  reactor.  In  addition  to  the  licenses 
issued  by  the  NRC,  Cintichem  held  a 
byproduct  materials  license  issued  bv 
the  State  of  New  York,  an  NRC 
Agreement  State. 


Six  principal  buildings  were  located 
at  the  facility  including  a  reactor 
building,  a  hot  laboratory  building,  a 
maintenance/engineering  building,  an 
administration  building,  a  heating  plant 
and  a  low-level  waste  storage  building. 
On  February  9,  1990,  Cintichem 
reported  the  identification  of  an 
unmonitored  release  of  radioactively 
contaminated  water  from  the  reactor 
building  to  an  on-site  retention  pond.  It 
was  determined  that  this  release 
resulted  from  the  failure  of  a  concrete 
wall  in  a  water-filled  pool  that  was  used 
for  the  temporary  storage  of  radioactive 
materials.  Cintichem  voluntarily  ceased 
operations  on  February  9,  1990.  On 
February  12, 1990,  Cintichem  informed 
NRC  that  another  concrete  vessel  on  site 
also  had  apparently  developed  a  leak. 
On  February  13.  1990,  NRC  issued  an 
order  requiring  that  the  Cintichem 
facility  remain  shutdown  until  existing 
leaks  at  the  facility  were  identified  and 
repaired.  On  May  31,  1990,  Cintichem 
informed  the  NRC  that  it  had  decided  to 
decommission  the  reactor  and 
radiochemical  processing  facilities  and 
was  preparing  a  decommissioning  plan. 

On  April  17,  1991,  NRC  received  a 
request  from  Cintichem  to  amend  SNM- 
639  to  decommission  the  facilities  and 
areas  associated  with  the  activities 
authorized  under  this  license.  On  May 
22,  1991,  NRC  noticed  in  the  Federal 
Register  (56  FR  23601,  May  22.  1991) 
that  it  was  considering  amending 
Cintichem's  license  and  offered  the 
public  the  opportunity  to  request  a 
hearing  pursuant  to  10  CFR  Part  2.  NRC 
did  not  receive  any  requests  for  a 
hearing  pursuant  to  the  Federal  Register 
notice. 

On  January  16,  1992,  NRC  amended 
SNM-639  to  authorize 
decommissioning  and  required 
Cintichem  to  develop  residual  soil 
contamination  criteria  for  use  as 
unrestricted  release  criteria  for  the 
facility.  These  criteria  were  submitted 
on  October  22,  1992,  and  approved  on 
August  26,  1993.  On  February  1,  1994, 
Cintichem  requested  approval  of 
residual  contamination  criteria  for  five 
additional  radionuclides  that  were  not 
included  in  the  original  submittal.  NRC 
approved  the  criteria  for  the  five 
additional  radionuclides  on  October  17, 
1994.  Uruestricted  release  criteria  for 
surfaces  are  described  in  NRC 
Regulatory  Guide  1.86.  These  criteria 
were  modified  in  October  1994  to 
increase  the  limits  for  tritium  (H-3)  and 
iron-55  (Fe-55)  in  accordance  with  NRC 
guidance.  Cintichem  was  also  required 
to  demonstrate  that  the  dose  to  a  critical 
member  of  the  public  from  all  residual 
radioactive  material  on  site  did  not 
exceed  a  few  millirem  per  year.  In 


addition,  the  dose  via  the  water 
pathway  alone  could  not  exceed  4 
millirem  per  year  in  conformance  with 
EPA's  Clean  Water  Act  requirements. 

Since  deciding  to  permanently  cease 
operations,  Cintichem  has  been 
decommissioning  its  facility  under  its 
existing  license  and  the  approved 
decommissioning  plan  for  the  facility 
As  Cintichem  completed 
decommissioning  portions  of  the 
facility,  Cintichem  performed  final 
radiological  surveys  to  demonstrate  that 
the  facility  met  the  criteria  for 
unrestricted  use.  In  order  to  ensure  that 
remediated  areas  were  not  re- 
contaminated,  Cintichem  instituted 
controls  to  prevent  recontamination  of 
the  surveyed  areas.  Due  to  the  large 
geographical  size  of  the  site  and  the 
considerable  number  of  radiation  survey 
data  points  recorded,  the  Final 
Radiation  Surveys  were  divided  into 
five  sequential  phases.  For  each  phase. 
Cintichem  conducted  radiation  sur\'eys 
using  techniques  recommended  in 
NUREG/CR-5849  "Manual  for 
Conducting  Radiological  Surveys  in 
Support  of  License  Termination  "  to 
show  that  unconditional  release  criteria 
were  satisfied.  The  Final  Radiation 
Survey  data  was  reviewed  by  NRC,  and 
the  Oak  Ridge  Institute  for  Science  and 
Education  (ORISE).  After  all  questions 
or  comments  were  resolved, 
confirmatory  surveys  were  conducted  to 
verify  Cintichem's  Final  Radiation 
Survey  results.  Results  of  Cintichem's 
surveys  and  the  ORISE  confirmatory 
surveys  demonstrate  that  the  facility 
meets  the  criteria  for  unrestricted  use 
prescribed  in  the  approved 
decommissioning  plan  for  the  site.  On 
May  27.  1998,  Cintichem  affirmed  that 
all  radioactive  material  had  been 
removed  from  site.  This  was  confirmed 
by  inspection  of  the  site  by  NRC  and  the 
State  of  New  York  on  June  15,  1998. 

NRC  staff  has  concluded  that 
decommissioning  actions  at  the 
Cintichem  facility  are  complete  and 
Cintichem's  Tuxedo,  New  York  facility 
meets  the  unrestricted  release  criteria 
prescribed  in  Cintichem's  radioactive 
materials  license.  NRC  does  not  plan  to 
take  any  further  actions  regarding  this 
site  and  will  not  require  any  additional 
decontamination  in  response  to  future 
NRC  criteria  or  standards,  unless 
additional  contamination  is  found, 
indicating  a  significant  threat  to  public 
health. 

For  further  details  with  respect  to  this 
action,  documents  are  available  for 
inspection  at  NRC's  Public  Document 
Room,  2120  L  Street,  NVV..  Washington. 
DC  20555-0001. 
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Dated  at  Rockville.  Maryland  this  11th  day 
of  August  1998. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
lohn  W.  N.  Hickey, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
IFR  Doc.  98-22190  Filed  8-17-98;  8:45  am) 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.:  040-02384] 

Notice  of  Consideration  of  Amendment 
Request  to  the  Decommissioning 
License  for  the  RMI  Titanium  Company 
Extrusion  Plant  Site  in  Ashtabula, 
Ohio,  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  amendment  to  Source  Material 
License  No.  SMB-602.  issued  to  RMI 
Environmental  Services,  a  Division  of 
RMI  Titanium  Company  (the  Licensee), 
for  the  decommissioning  of  its  extrusion 
plant  facility  in  Ashtabula,  Ohio. 

The  Licensee  requested  the 
amendment  in  a  letter  dated  May  13, 
1998.  The  amendment  would  authorize 
the  Licensee  to  use  an  unrestricted 
release  criterion  of  220  pCi/g  of 
technetium-99  in  soil  for 
decommissioning  the  site. 

The  amendment  would  also  delete 
existing  license  conditions  for: 
demonstrating  that  site  soils  are  not 
contaminated  with  thorium-230  (the 
Licensee  has  provided  documentation 
showing  that  thoriuin-230 
concentrations  are  at  background 
levels);  and  certification  of  the  signator's 
authorities  of  DOE's  statement  of  intent 
to  fund  decommissioning  of  the  site  (the 
Licensee  has  provided  acceptable 
documentation  of  the  signator's 
authorities). 

Radioactive  contamination  at  the 
extrusion  plant  facility  resulted 
primarily  from  extrusion  operations, 
using  depleted,  natural,  and  slightly 
enriched  uranium.  Uranium  extrusion 
operations  occurred  from  1962  through 
1988. 

The  Licensee  is  currently  remediating 
the  extrusion  plant  site  in  accordance 
with  its  approved  decommissioning 
plan  to  meet  NRC"s  criteria  as  specified 
in  the  Action  Plan  to  Ensure  Timely 
Cleanup  of  Site  Decommissioning 
Management  Plan  Sites  (57  FR  13389; 
April  16,  1992),  and  is  maintaining 
effluents  as  low  as  reasonably 
achievable. 


Prior  to  the  issuance  of  the  proposed 
amendment,  NRC  will  have  made 
findings  required  by  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  NRC's 
regulations.  These  findings  will  be 
documented  in  a  Safety  Evaluation 
Report  and  an  Environmental 
Assessment. 

The  NRC  hereby  provides  notice  that 
an  application  for  a  license  amendment 
falls  within  the  scope  of  the  informal 
hearing  procedures  set  forth  in  10  CFR 
Part  2,  Subpart  L,  which  addresses 
NRC's  rules  and  practice  for  domestic 
licensing  proceedings.  Pursuant  to 
§  2.1205(a),  any  person  whose  interest 
may  be  affected  by  this  proceeding  may 
file  a  request  for  a  hearing  in  accordance 
with  §  2.1205(c).  A  request  for  a  hearing 
must  be  filed  within  thirty  (30)  days  of 
the  date  of  publication  of  this  Federal 
Register  notice  in  accordance  with 
§2. 1205(d)(1). 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

1.  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852-2738;  or 

2.  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention;  Docketing  and  Service 
Branch. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail; 

1.  The  interest  of  the  requestor  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

3.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(c). 

In  accordance  with  10  CFR  2.1205(e), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

1.  The  applicant,  RMI  Environmental 
Services,  P.O.  Box  579,  Ashtabula,  Ohio 
44004-579,  Attention:  Mr.  Eric  Marsh, 
RMI  Environmental  Services,  and 

2.  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail, 
addressed  to  the  Executive  Director  for 


Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

For  further  details  with  respect  to  this 
action,  the  application  for  amendment 
request  is  available  for  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW..  Washington,  DC 
20555. 

Dated  at  Rockville,  Md.,  this  11th  day  of 
August,  1998. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
John  W.  N.  Hickey. 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

[FR  Doc.  98-22189  Filed  8-17-98;  8:45  am) 
BILUNQ  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  August  17,  24,  31,  and 
September  7,  1998. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  August  1 7 

Wednesday,  August  19 

11:30  a.m. — Affirmation  Session  (Public 
meeting),  a;  Commission  Order 
Referring  Request  for  Hearing  on 
Baltimore  Gas  and  Electric 
Company's  Application  for  License 
Renewal  to  the  Atomic  Safety  and 
Licensing  Board  Panel  (Contact: 
Ken  Hart,  301-415-1659). 

Week  of  August  24— Tentative 
Tuesday,  August  25 

10:00  a.m.— Briefing  on  10  CFR  Part 
70 — Proposed  Rulemaking, 
"Revised  Requirements  for  the 
Domestic  Licensing  of  Special 
Nuclear  Material"  (Public  meeting) 
(Contact;  Elizabeth  Ten  Eyck,  301- 
415-7212). 

Wednesday,  August  26 

10:00  a.m. — Briefing  by  Executive 
Branch  (Closed— Ex.  1) 

2:00  p.m. — Briefing  on  Status  of 

Activities  with  CNWRA  and  HLW 
Program  (Public  Meeting)  (Contact: 
Mike  Bell.  301-415-7286). 

3:30  p.m. — Briefing  Affirmation  Session 
(Public  meeting)  (if  needed). 
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Week  of  August  31— Tentative 
Wednesday,  September  2 

10:00  a.m.— Briefing  on  PRA 

Implementation  Plan  (Public 
Meeting)  (Contact:  Tom  King,  301- 
415-5828). 

11:30  a.m. — Affirmation  Session  (Public 
meeting)  (if  needed). 

Thursday,  September  3 

10:00  a.m  and  1:30  p.m.— All 
Employees  Meetings  (Public 
Meetings)  on  "The  Green"  Plaza 
Area  between  building  at  White 
Flint  (Contact:  Bill  Hill— 301^15- 
1661). 

Week  of  September  7 — Tentative 

Thursday,  September  10 

3:30  p.m. — Affirmation  Session  (Public 
Meeting)  (if  needed). 

*The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  Status  of  Meetings 
call  (Recording)— (301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/  smj/ 
schedule. htrii 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 
William  M.  Hill,  Jr.. 

Secy,  Tracking  Officer.  Office  of  the  Secretary: 
(FR  Doc.  98-22343  Filed  8-14-98;  3:35  pm] 

BILLING  CODE  7590-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review; 
Comment  Request  for  Review  of  a 
Revised  Information  Collection: 
Standard  Forms  2803  and  3108 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22,  1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM)  has 


submitted  to  the  Office  of  Management 
and  Budget  a  request  for  review  of  a 
revised  information  collection.  SF  2803, 
Application  to  Make  Deposit  or 
Redeposit  (CSRS).  and  SF  3108, 
Application  to  Make  Service  Credit 
Payment  for  Civilian  Service  (FERS),  are 
applications  to  make  payment  used  bv 
persons  who  are  eligible  to  pay  for 
Federal  service  which  was  not  subject  to 
retirement  deductions  and/or  for 
Federal  service  which  was  subject  to 
retirement  deductions  which  were 
subsequently  refunded  to  the  applicant. 

There  are  approximately  75 
respondents  for  SF  2803  and  75 
respondents  for  SF  3108.  The  forms  take 
approximately  30  minutes  to  complete. 
The  annual  burden  is  75  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomev@opm.gov 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
September  17,  1998. 

ADDRESSES:  Send  or  deliver  comments 
to — 

Lorraine  E.  Dettman,  Chief,  Operations 
Support  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  Room  3349,  Washington,  DC 
20415-0001 
and 
Joseph  Lackey,  OPM  Desk  Officer, 
office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building.  NW,  Room  10235, 
Washington,  DC  20503 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION- 
CONTACT:  Donna  G.  Lease.  Budget  & 
Administrative  Services  Division.  (202) 
606-0623. 

U.S.  Office  of  Personnel  .Management. 

Janice  R.  Lachance 

Director. 

(FR  Doc.  98-22016  Filed  8-17-98,  8;45  am] 

BILLING  CODE  632S-01-P 


POSTAL  SERVICE 
Sunshine  Act  Meeting 

TIMES  AND  DATES:  1:00  p.m..  Monday, 

August  31,  1998;  8:30  a.m.,  Tuesday, 

September  1.  1998. 

PLACE:  Washington,  D.C,  at  U.S.  Postal 

Service  Headquarters,  475  L'Enfant 

Plaza,  S.W..  in  the  Benjamin  Franklin 

Room. 

STATUS:  August  31  (Closed);  September 
1  (Open). 

MATTERS  TO  BE  CONSIDERED: 


Monday,  August  31—1:00  p.m.  (Closed) 

1.  Compensation  Matters, 

2.  Strategic  Plan — Government 
Performance  and  Results  Act. 

3.  International  Mail  Rates. 

Tuesdav,  September  1 — 8:30  a.m. 
(Open)' 

1,  Minutes  of  the  Previous  Meeting, 
August  3-4,  1998. 

2,  Remarks  of  the  Postmaster  Gene.'-al 
Chief  Executive  Officer. 

3,  Consideration  of  Amendments  to 
BOG  Bylaws, 

4,  Postal  Rate  Commission  FY  1999 
Budget. 

5,  Fiscal  Year  1999  Operating  Budget 

6,  PreHmmary  FY  2000  Appropriation 
Request, 

7,  Review  of  the  Five- Year  Capital 
Investment  Program. 

8,  Fiscal  Year  1999  Financing  Plan 

9,  Capital  Investments. 

a.  Robotic  Tray  Handling  (Phase  Ij — 
Additional  Funding  Request. 

b.  Replacement  of  614  Martin  Marietta 
Delivery  Bar  Code  Sorters. 

c.  Carrier  Route  Vehicles. 

d.  .Arlington,  Virginia.  Headquarters 
Office  Space. 

10  Tentative  Agenda  for  the  October 
5-6,  1998.  meeting  in  Honolulu,  Hawau 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  ).  Koerber,  Secretary  of  the 
Board,  U.S.  Postal  Service.  475  L'Enfant 
Plaza.  S.W.,  Washington.  D.C.  20260- 
1000.  Telephone  (202)  268-4800. 
Thomas  J.  Koerber, 
Secretan 
Neva  R.  Watson, 
Alternate  Certifying  Officer. 
[FR  Doc:   98-22359  Filed  8-14-98;  3  55  p.m  ] 
BILLING  CODE  7710-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
23386;  812-11082] 

American  General  Series  Portfolio 
Company  2,  et  al.;  Notice  of 
Application 

August  12,  1998 

AGENCY:  Securities  and  Exchange 

Commission  ("Commission"), 

ACTION:  Notice  of  an  application  under 
section  6(c)  of  the  Investment  Compan\ 
Act  of  1940  (the  "Act")  for  an 
exemption  from  section  15(a)  of  the  .^ct 
and  rule  18f-2  under  the  Act. 

SUMMARY  OF  THE  APPLICATION:  .American 
General  Series  Portfolio  Companv  2 
(",^GSPC  2"),  American  General  Series 
Portfolio  Company  3  ("AGSPC  3") 
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(together,  the  "Funds.")  and  The 
Variable  Annuity  Life  Insurance 
Company  ("VALIC"  or  the  "Manager") 
seek  an  order  to  allow  applicants  to 
enter  into  and  materially  amend 
investment  sub-advisory  agreements 
without  shareholder  approval. 
FILING  DATES:  The  application  was  filed 
on  March  19,  1998.  Applicants  have 
agreed  to  file  an  amendment  to  the 
application  during  the  notice  period,  the 
substance  of  which  is  reflected  in  this 
notice. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving  the 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  September  8,  1998  and 
should  be  accompanied  by  proof  of 
service  on  the  applicants  in  the  form  of 
an  affidavit  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W..  Washington,  D.C.  20549. 
Applicants,  c/o  Nori  L.  Gabert,  Esq., 
2929  Allen  Parkway.  L4-01,  Houston, 
Texas  77019. 

FOR  FURTHER  INFORMATION  CONTACT: 
Emerson  S.  Davis,  Senior  Counsel,  at 
(202)  942-0714.  or  George  ).  Zornada, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549  (telephone  (202)  942-8090). 

Applicant's  Representations 

1.  AGSPC  2,  a  Delaware  business 
trust,  is  registered  as  an  open-end 
management  investment  company 
under  the  Act.  AGSPC  2  consists  of 
twenty-three  series  (each  a  "Portfolio  ", 
each  of  which  has  its  own  investment 
objective  and  policies.  AGSPC  2  intends 
to  offer  classes  of  the  shares  of  its 
Portfolios  for  sale  to  the  public. 

2.  AGSPC  3,  also  a  Delaware  business 
trust,  is  registered  as  an  open-end 
management  investment  company 
under  the  Act.  AGSPC  3  consists  of 


eighteen  series  (each  a  "Portfolio"),  each 
of  which  has  its  owm  investment 
objective  and  policies.  AGSPC  3  intends 
to  offer  shares  of  its  Portfolios  for  sale 
through  separate  accounts  of  VALIC, 
separate  accounts  of  life  insurance 
companies  that  are  affiliated  with 
VALIC.  employee  thrift  plans 
maintained  by  VALIC  or  its  affiliates, 
separate  accounts  of  life  insurance 
companies  that  are  not  affiliated  with 
VALIC  and,  subject  to  applicable  laws, 
the  public' 

3.  VALIC,  a  Texas  fife  insurance 
company,  is  an  indirect  wholly-owned 
subsidiary  of  American  General 
Corporation  and  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act").  The  Funds  and  VALIC 
have  entered  into  an  investment 
advisory  agreement  in  which  VALIC 
will  have  overall  supervisory  and 
administrative  responsibility  for  the 
Funds  and.  subject  to  the  general 
supervision  of  the  board  of  trustees  of 
each  Fund  ("Board"),  will  select  and 
contract  with  sub-advisers  to  provide 
each  Portfolio  with  portfolio 
management  services  ("Manager/Sub- 
Adviser  Strategy").  VALIC  also  will 
monitor  and  evaluate  each  sub-adviser's 
performance,  and  may  recommend  to 
the  Board  of  each  Fund  whether  a  sub- 
advisory  agreement  ("Sub-Advisory 
Agreement")  will  be  renewed,  modified 
or  terminated.  VALIC  is  paid  a 
management  fee  by  each  Portfolio  and 
VALIC  will  be  responsible  for  paying 
each  sub-adviser.  Each  sub-adviser  is 
either  registered  under  the  Adviser's  Act 
or  exempted  from  registration. 

4.  VALIC  will  employ  its  expertise  to 
select  sub-advisers  that  have  shown  the 
ability,  over  a  period  of  time,  to  select 
specific  investments  to  achieve  well- 
defined  objectives.  The  specific 
investment  decisions  for  the  Funds 
employing  a  sub-adviser  will  be  made 
by  one  or  more  sub-advisers,  each  of 
which  has  discretionary  authority  to 
invest  all  or  a  portion  of  the  assets  of  a 
particular  Portfolio,  subject  to  the 
general  supervision  of  VALIC  and  the 
Board  of  the  Fund.  No  sub-adviser  will 
have  responsibility  for  the  on-going 
administration  and  corporate 
maintenance  of  a  Fund  or  for  servicing 


'  Applicants  also  request  that  the  relief  apply  to 
future  portfolios  of  .\GSPC  2  and  3  and  to  any  other 
registered  open-end  management  investment 
company  or  series  thereof  for  which  the  Manager, 
or  any  person  controlling,  controlled  by.  or  under 
common  control  with  the  Manager,  senes  as 
investment  adviser  ("Future  Fund").  All  existing 
investment  companies  that  currently  intend  to  rely 
on  the  order  have  been  named  as  applicants,  and 
any  Future  Fund  that  relies  on  the  order  will 
comply  with  the  terms  and  conditions  in  the 
application. 


of  the  shareholders.  VALIC  will  review 
the  historical  investment  results  of  a 
number  of  sub-advisers  and  perform 
fact-to-face  evaluations  of  the  sub- 
adviser  and  its  personnel.  VALIC  seeks 
to  select  sub-advisers  that  have  shown 
a  consistent  ability  to  achieve  targeted 
results  within  select  asset  classes  and 
investment  styles  and  that  have 
demonstrated  expertise  in  particular 
areas.  VALIC  performs  internal  due 
diligence  on  prospective  sub-advisers 
for  each  Portfolio  and  thereafter  will 
monitor  sub-adviser  performance  to 
identify  a  departure  by  a  sub-adviser 
from  its  investment  style,  a  deterioration 
in  its  investment  performance,  or  an 
adverse  change  in  its  personnel  or 
organization,  and  will  recommend 
changes  in  sub-advisers  accordingly. 
VALIC  has  responsibility  for 
communicating  performance 
expectations  and  evaluations  to  be  sub- 
advisers,  supervising  and  monitoring 
compliance  with  the  Portfolio's 
investment  objectives  and  policies, 
authorizing  a  sub-adviser  to  engage  in 
certain  investment  techniques  for  a 
Portfolio  and  recommending  to  the 
Board  of  each  Fund  whether  Sub- 
Advisory  Agreements  should  be 
renewed,  modified,  or  terminated. 

5.  Applicants  request  relief  to  permit 
VALIC  to  enter  into  and  amend  Sub- 
Advisory  Agreements  with  shareholder 
approval.  The  requested  relief  will  not 
extend  to  a  sub-adviser  that  is  an 
affiliated  person,  as  defined  in  section 
2(a)(3)  of  the  Act,  of  either  the  Funds  or 
VALIC,  other  than  by  reason  of  serving 
as  a  sub-adviser  to  one  or  more  of  the 
Portfolios  (Affiliated  Sub-adviser"). 

Applicant's  Legal  Analysis 

1.  Section  15(a)  of  the  Act  makes  it 
unlawful  for  any  person  at  act  as 
investment  adviser  to  a  register  and 
investment  company  except  pursuant  to 
a  written  contract  that  has  been 
approved  by  a  majority  of  the 
company's  outstanding  voting  shares. 
Rule  18f-2  under  the  Act  provides  that 
each  series  or  class  of  stock  in  a  series 
company  affected  by  a  matter  must 
approve  such  matter  if  the  Act  requires 
shareholder  approval. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction  from  any 
provision  of  the  Act  if,  and  to  the  extent 
that,  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  request  an 
exemption  under  section  6(c)  from 
section  15(a)  of  the  Act  and  rule  18f-2 
under  the  Act  permit  them  to  enter  into 
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and  materially  amend  Sub-Advisory 
Agreements  without  shareholder 
approval. 

3.  Applicants  believe  that  under  their 
Manager/Sub-Advisor  Strategy,  sub- 
advisers  take  the  place  of  individual 
portfolio  managers  in  a  conventional 
fund  context.  AppHcants  assert  that 
investors  in  the  Portfolios  have 
determined  to  rely  on  VALIC's  ability  to 
select,  monitor,  and  terminate  sub- 
advisers.  Applicants  state  that  investors 
expect  VALIC  to  select  and  retain  sub- 
advisers  who  successfully  meet  the 
Portfolio's  objectives  and  policies  and 
replace  those  who  do  not.  Applicants 
contend  that  requiring  shareholder 
approval  of  sub-advisers  and  Sub- 
Advisory  Agreements  would  impose 
costs  and  unnecessary  delays  on  the 
Portfolios.  Specifically,  applicants 
believe  that  without  the  requested 
exemptions,  VALIC  may  be  precluded 
from  promptly  and  timely  employing  a 
sub-adviser,  or  the  applicable  Portfolio 
of  the  Fund  may  be  subjected  to 
additional  expenses  of  proxy 
solicitations  when  employing  or 
replacing  a  sub-adviser.  Applicants 
believe  that  the  effective  functioning  of 
the  Manager/Sub- Adviser  Strategy 
would  be  greatly  facilitated  if  applicants 
are  permitted  promptly  to  implement 
changes  in  the  sub-advisers,  or,  in  the 
event  of  circumstances  constituting  an 
assignment  of  a  Sub-Advisory 
Agreement,  if  VALIC  could  enter  into 
and  materially  amend  a  new  sub- 
advisory  agreement  with  the  sub- 
adviser,  or  its  successor,  without  the 
expense  and  delay  of  a  proxy 
solicitation  and  special  shareholder's 
meeting.  Applicants  also  note  that  each 
Portfolio's  investment  advisory 
agreement  with  VALIC  will  remain 
subject  to  section  15(a)  of  the  Act  and 
rule  18f-2  under  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  wrill  be  subject  to  the  following 
conditions: 

1.  Before  a  Portfolio  may  rely  on  the 
order,  the  operation  of  the  Portfolio  in 
the  manner  described  in  the  application 
will  be  approved  by  a  majority  of  the 
Portfolio's  outstanding  voting  securities 
(or,  if  the  Portfolio  serves  as  a  funding 
medium  for  any  sub-account  of  a 
registered  separate  account,  pursuant  to 
voting  instructions  provided  by  the 
unitholders  of  the  sub-account),  as 
defined  in  the  Investment  Company  Act, 
or,  in  the  case  of  a  new  Portfolio  whose 
public  shareholders  purchases  shares  on 


the  basis  of  a  prospectus(es)  containing 
the  disclosure  contemplated  by 
condition  2  below,  by  the  sole  initial 
shareholder(s)  before  offering  shares  of 
such  Portfolio  to  the  public  (or  the 
variable  contract  owners  through  a 
separate  account). 

2.  Any  Portfolio  relying  on  the 
requested  relief  will  disclose  in  its 
prospectus  the  existence,  substance,  and 
effect  on  any  order  granted  pursuant  to 
the  application.  In  addition,  any  such 
Portfolio  will  hold  itself  out  to  the 
public  as  employing  the  Manager/Sub- 
Adviser  Strategy  described  in  the 
application.  The  prospectus(es)  will 
prominently  disclose  that  VALIC  has 
ultimate  responsibility  to  oversee  the 
sub-advisers  and  recommended  their 
hiring,  termination,  and  replacement. 

3.  VALIC  will  provide  management 
services  to  each  Fund,  including  overall 
supervisory  responsibility  for  the 
general  management  and  investment  of 
each  Portfolio,  and,  subject  to  review 
and  approval  by  the  applicable  Board 
will  (i)  set  each  Portfolio's  overall 
investment  strategies;  (ii)  evaluate, 
select  and  recommend  sub-advisers  to 
manage  all  or  part  of  a  Portfolio's  assets; 
(iii)  when  appropriate,  allocate  and 
reallocate  a  Portfolio's  assets  among 
multiple  sub-advisers;  (iv)  monitor  and 
evaluate  the  investment  performance  of 
sub-advisers;  and  (v)  implement 
procedures  reasonably  designed  to 
ensure  that  the  sub-advisers  comply 
with  the  relevant  Portfolio's  investment 
objective,  policies,  and  restrictions. 

4.  At  all  times,  a  majority  of  each 
Fund's  Board  will  person  who  are 
"interested  persons,"  within  the 
meaning  of  section  2(a)(19)  of  the  Act, 
of  the  Fund  ("Independent  Trustees"), 
and  the  nomination  of  new  or  additional 
Independent  Trustees  will  be  placed 
within  the  discretion  of  the  then 
existing  Independent  Trustees. 

5.  No  Portfolio  will  enter  into  an 
Investment  Sub-Advisory  Agreement 
with  a  sub-advisor  that  is  an  "affiliated 
person"  of  VALIC  or  the  Fund  (as 
defined  in  section  2(a)(3)  of  the 
Investment  Company  Act))  ("Affiliated 
Sub- Advisor")  other  than  by  reason  of 
serving  as  sub-advisor  to  one  or  more 
Portfolios  without  such  Agreement, 
including  the  compensation  to  be  paid 
thereunder,  being  approved  by  the 
shareholders  of  the  applicable  Portfolio 
(or,  if  the  Portfolio  serves  as  a  funding 
medium  for  any  sub-account  of  a 
registered  separate  account,  then 
pursuant  to  voting  instructions  by  the 
unitholders  of  the  sub-account). 


6.  When  a  change  of  sub-adviser  is 
proposed  for  a  Portfolio  with  an 
Affiliated  Sub-adviser,  each  applicable 
Fund's  Board  of  Trustees,  including  a 
majority  of  the  Independent  Trustees, 
will  make  a  separate  finding,  reflected 
in  the  Fund's  board  minutes,  that  such 
change  of  sub-adviser  is  in  the  best 
interests  of  the  Portfolio  and  its 
shareholders  (or,  if  the  Portfolio  serves 
as  a  funding  medium  for  any  sub- 
account of  a  registered  separate  account, 
in  the  best  interests  of  the  Portfolio  and 
the  unitholders  of  any  sub-account)  and 
that  the  change  does  not  involve  a 
conflict  of  interest  from  which  VALIC  or 
the  Affiliated  Sub-Adviser  derives  an 
inappropriate  advantage. 

7.  No  director,  trustee  or  officer  of  the 
Funds  or  VALIC  will  own  directly  or 
indirectly  (other  than  through  a  pooled 
investment  vehicle  that  is  not  controlled 
by  any  such  director,  trustee  or  officer) 
any  interest  in  a  sub-adviser  except  for 
ownership  of  (a)  interests  in  VALIC  or 
any  entity  that  controls,  is  controlled  bv, 
or  is  under  common  control  with  VALIC 
or  (b)  less  than  1%  of  the  outstanding 
securities  of  any  class  of  equity  or  debt 
of  a  publicly-traded  company  that  is 
either  a  sub-adviser  or  an  entity  that 
controls,  is  controlled  by.  or  is  under 
common  control  with  a  sub-adviser. 

8.  Within  90  days  of  the  hiring  of  any 
new  sub-adviser,  VALIC  will  furnish 
shareholders  (or,  if  the  Portfolio  serves 
as  funding  medium  for  any  sub-account 
of  a  registered  separate  account,  the 
unitholders  or  the  sub-account)  with 
respect  to  the  appropriate  Portfolio  with 
an  information  statement  about  the  new 
sub-adviser  or  Investment  Sub-Advisor\' 
Agreement  that  would  be  include  in  a 
proxy  statement.  Such  information  will 
include  any  changes  caused  by  addition 
to  a  new  sub-adviser.  To  meet  this 
condition,  VALIC  will  provide 
shareholders  (or,  if  the  Portfolio  serves 
as  a  funding  medium  for  any  sub- 
account of  a  registered  separate  account, 
then  by  providing  unitholders  of  the 
sub-account)  with  an  information 
statement  meeting  the  requirements  of 
Regulation  14C,  Schedule  14C,  and  Item 
22  of  Schedule  14A  under  the  Securities 
Exchange  Act  of  1934. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority- 
Margaret  H.  McFarland,  

Deputy  Secretary. 

[PR  Doc.  98-22113  Filed  8-17-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40318;  File  No.  SR-Phlx- 
98-32] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  an  Extension  of  the 
Permissible  Maturity  for  FLEX  Equity 
Options 

August  11.  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
July  24,  1998.  the  Philadelphia  Stock 
Exchange  ("Phlx"  or  "Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The  Exchange 
has  designated  the  proposed  rule  change 
as  constituting  a  "non-controversial" 
rule  change  under  paragraph  (e)(B)  of 
Rule  19b-4  under  the  Act  -  which 
renders  the  proposal  effective  upon 
receipt  of  this  filing  by  the 
Commission. '  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  E.xchange  proposes  to  amend 
E.xchange  Rule  1079(a)(6)(B),  FLEX 
Index  and  Equity  Options,  to  permit 
flexible  ("FLEX")  equity  options*  to 
have  a  term  of  up  to  five  years  when 
requested  by  a  Requesting  Member,  if 
the  Regulatory  Services  Post  personnel 
determines  that  sufficient  liquidity 
exists  among  FLEX  equity  participants. 


'15  U.S.C.  78s(b)(l). 

-17CFR240.19b-4!e)(6). 

'The  Exchange  has  represented  that  the  proposed 
rule  change:  (i)  will  not  significantly  affect  the 
protection  of  investors  or  the  public  interest;  (ii) 
will  not  impose  any  significant  burden  on 
competition:  and  (iii)  will  not  become  operative  for 
30  days  after  the  date  of  this  filing,  unless  otherwise 
accelerated  by  the  Commission.  The  Exchange  also 
have  provided  at  least  five  business  days  notice  to 
the  Commission  of  its  intent  to  file  this  proposed 
rule  change,  as  required  by  Rule  19b-4(e)(6)  under 
the  .\ct.  Id 

■*  FLE.X  equity  options  are  fiexible  exchange- 
traded  options  contracts  which  overlie  equity 
securities.  In  addition.  FLEX  equity  options  provide 
investors  with  the  ability  to  customize  basic  option 
features  including  size,  expiration  date,  exercise 
style,  and  certain  axp'ci.^e  prices. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  allow 
FLEX  equity  options  traded  on  the 
Exchange  to  have  a  maturity  beyond 
three  years  and  up  to  five  years  in 
certain  circumstances.  Currently.  FLEX 
equity  options,  by  operation  of  Rule 
1079(a)(6)(B),  are  limited  to  a  maturity 
of  three  years. 

When  the  Exchange  filed  to  list  and 
trade  FLEX  equity  options  ^  it 
determined  to  limit  the  maturity  of 
these  options  to  three  years  because, 
unlike  FLEX  Index  options  which  could 
have  a  maturity  of  up  to  five  years,  there 
was  concern  that  there  would  not  be 
sufficient  liquidity  in  many  equity 
options  to  support  series  with  a  longer 
term  to  expiration.  Since  it  has  traded 
FLEX  equity  options,  however,  the 
Exchange  has  had  numerous  requests  to 
extend  the  maturity  of  FLEX  equity 
options  to  five  years.  Among  the  reasons 
in  seeking  an  extension  in  the  allowable 
maturity  is  that  these  longer  expiration 
FLEX  equity  options  might  be  used  to 
hedge  the  longer  term  issuances  of 
structured  products  linked  to  the 
returns  of  an  individual  stock.  Thus,  the 
proposed  rule  change  would  permit  the 
longer  term  FLEX  equity  options  to  be 
listed  when  requested  by  the  Requesting 
Member  if  the  Regulatory  Services  Post 
personnel  determined  that  sufficient 
liquidity  existed  among  FLEX  equity 
participants. s  By  allowing  for  the 


■■  See  Exchange  Act  Release  No.  39549  (January 
14.  1998).  63  FR  3601  (January  23.  1998)  (SR-Phbc- 
96-38). 

"The  Exchange  has  represented  that  Regulatory 
Services  Post  personnel  refer  to  the  two  Regulatory 
Services  employees  who  work  at  the  Surveillance 
Post  on  the  options  fioor.  The  Exchange  has  also 
provided  that,  if  the  Regulatory  Services  Post 
personnel  are  unavailable,  the  Exchange  may 
designate  other  qualified  Exchange  employees  as 
substitutes.  These  "other  qualified  Exchange 
emplovees"  include  oersons  from  'he  Marke* 


extension  of  the  maturity  of  FLEX 
equity  options  to  five  years  in  situations 
where  there  is  demand  for  a  longer  term 
expiration  and  where  there  is  sufficient 
liquidity  to  support  the  request,  the 
proposed  rule  change  will  better  serve 
the  needs  of  Phlx's  customers  and  the 
Exchange  members  who  make  a  market 
for  such  options.^ 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  ^  of  the  Act  in  general  and 
further  the  objectives  of  Section  6(b)(5) « 
in  particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  by  providing  longer  expiration 
FLEX  equity  options  that  may  be  used 
by  investors  to  hedge  the  longer  term 
issuance  of  structured  products  linked 
to  returns  of  an  individual  stock. 'o 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

This  proposed  rule  filing  has  been 
filed  by  the  Exchange  as  a  "non- 
controversial"  rule  change  pursuant  to 
Section  19(b)(3)(A)(i)  of  the  Act  ^  and 
subparagraph  (e)(6)  of  Rule  19b-^ 


Surveillance  group,  such  as  the  Vice  President  of 
Market  Surveillance  or  his  or  her  designee,  or 
persons  from  the  Regulatory  Services  group,  such 
as  the  Vice  President  of  Regulatory  Services  or  his 
or  her  designee.  The  Exchange  has  also  represented 
that  it  will  seek  approval  from  the  Commission 
prior  to  any  deviation  from  the  above  method  of 
selecting  Regulatory  Services  Post  personnel. 
Telephone  Call  between  Linda  Christie.  Phlx.  and 
Christine  Richardson.  Commission.  August  10, 
1998. 

'The  Commission  has  previously  approved 
substantially  similar  proposals  by  the  American 
Stock  Exchange  ("Amex")  and  Chicago  Board 
Options  Exchange  C'CBOE").  See  Exchange  Act 
Release  Nos.  39706  (March  2.  1998),  63  FR  11469 
(March  9.  1998)  (SR-Amex-98-07):  and  39524 
(January  8.  1998).  63  FR  3009  (January  20,  1998) 
(SR-CBOE-97-57). 

MS  U.S.C.  78f(b). 

'' 15  U.S.C.  78f(b)(5). 

'"In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(fl. 

••  IF  U.S.C.  78s(b)(3)(A)fi). 
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thereunder.  12  Consequently,  because  the 
foregoing  proposed  rule  change:  (1)  does 
not  significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  does  not  become 
operative  until  August  24,  1998,  more 
than  30  days  from  July  24,  1998,  the 
date  on  which  it  was  filed,  and  the 
Exchange  provided  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change  at  least  five 
days  prior  to  the  filing  date,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and  Rule  19b- 
4(e)(6)  thereunder. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  WTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-98-32  and  should  be 
submitted  by  September  8,  1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '3 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  98-22207  Filed  8-17-98;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

Information  Collection  Activities: 
Proposed  Collection  Requests  and 
Comment  Requests 

This  notice  lists  information 
collection  packages  that  will  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB),  as  well  as 
information  collection  packages 
submitted  to  OMB  for  clearance,  in 
compliance  with  Public  Law  104-13 
effective  October  1,  1995,  The 
Paperwork  Reduction  Act  of  1995. 

I.  The  information  collection(s)  listed 
below  require(s)  extension(s)  of  the 
current  OMB  approval(s)  or  are 
proposed  new  collection(s): 

I.  Work  Activity  Report  (Self- 
Employed)  0960-NE\V.  The  information 
collected  on  form  SSA-a20  is  used  by 
the  Social  Security  Administration  to 
help  determine  if  an  individual  meets 
the  disability  provisions  for  entitlement 
to  benefits.  The  respondents  are 
claimants  for  initial  or  continuing 
entitlement  to  disability  benefits  who 
are  or  were  engaging  in  substantial 
gainful  activity. 

Number  of  Respondents:  100,000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  50,000 
hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM,  Attn:  Frederick  W. 
Brickenkamp,  6401  Security  Blvd..  1- 
A-21  Operations  Bldg..  Baltimore,  MD 
21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

II.  The  information  collection(s)  listed 
below  have  been  submitted  to  OMB: 

1.  Notice  Regarding  Substitution  of 
Party  Upon  Death  of  Claimant — 
Reconsideration  of  Disability 
Cessation — 0960-0351.  The  Social 
Security  Administration  uses  the  form 
SSA-770  to  obtain  information  from 
substitute  parties  regarding  their 
intention  to  pursue  the  appeals  process 
for  an  individual  who  has  died.  The 
respondents  are  such  parties. 


Number  of  Respondents:  1 .200. 
Frequency  of  Response:  1 . 
Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  200  hours. 

2.  Report  of  Student  Beneficiarv 
About  to  Attain  Age  19 — 0960-0274. 
The  Social  Security  Administration  uses 
the  information  collected  on  form  SSA- 
1390  to  determine  whether  a  student 
beneficiary  is  entitled  to  benefits  for  the 
month  of  attainment  of  age  19  and 
subsequent  months.  The  respondents 
are  students  about  to  attain  age  19. 

Number  of  Respondents:  50.000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  3 
minutes. 
Estimated  Annual  Burden:  2,500. 

3.  Supplemental  Security  Income 
(SSI)  Redetermination  by  Mail — 0960- 
NEW.  SSA  will  conduct  a  test  of 
prototype  form  SSA-a204(TEST).  This 
test  will  study  the  feasibility  of  using  a 
questionnaire  mailed  to  recipients  as 
opposed  to  the  current  in  person  or 
telephone  interview  process.  The 
information  collected  will  be  used  to 
determine  whether  SSI  recipients  have 
met  and  continue  to  meet  all 
requirements  for  continuing  SSI 
program  eligibility.  The  respondents  for 
this  study  are  randomly  selected  SSI 
recipients  in  the  Atlanta  and  Kansas 
City  regions. 

Number  of  Respondents:  300. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  150. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  within  30  days  to  the  OMB 
Desk  Officer  and  SSA  Reports  Clearance 
Officer  at  the  following  addresses: 
(OMB)  Office  of  Management  and 

Budget.  OIRA.  Attn:  Laura  Oliven. 

New  Executive  Office  Building.  Room 

10230.  725  17th  St..  NW.  Washington. 

D.C. 20503 
(SSA)  Social  Security  Administration, 

DCFAM.  Attn:  Frederick  W. 

Brickenkamp,  l-A-21  Operations 

Bldg..  6401  Security  Blvd..  Baltimore, 

MD  21235 

To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4145  or  write  to  him  at  the  address 
listed  above. 

Correction 

The  Information  Collection  Notices 
for  the  RSI/DI  Quality  Review  Case 
Analysis — Sampled  Number  Holder; 
RSI/DI  Quality  Review  Case  Analysis — 
Auxiliaries/Survivors;  RSI/DI  Quality 
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Review  Case  Analysis — Parent;  and  RSI/ 
DI  Quality  Review  Case  Analvsis — 
Annual  Earnings  Test  (AET)  that 
appeared  at  63  FR  55  13903,  and  63  FR 
37161  inadvertently  cited  an  incorrect 
OMB  clearance  number.  The  correct 
number  is  0960-0189. 

Dated:  July  10.  1998. 
Frederick  VV.  Brickenkamp, 

Reports  Clearance  Officer.  Social  Securitv 

Administration 

[PR  Doc.  9H-21848  Filed  8-17-98;  8:45  am] 

BILLING  CODE  4190-29-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
to  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Hector  International  Airport,  Fargo, 
North  Dakota 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Hector 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
.Xviation  Regulations  (14  CFR  Part  158J. 
DATES:  Comments  must  be  received  on 
or  before  September  17.  1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
m  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
.Administration.  Bismarck  Airports 
District  Office.  2000  University  Drive, 
Bismarck,  North  Dakota  58504. 

In  addition,  one  copv  of  aiiy 
comments  submitted  to  the  FA.'X  must 
be  mailed  or  delivered  to  Mr.  Shawn  A. 
Dobberstein.  E.xecutive  Director,  of  the 
Fargo  Municipal  Airport  Authoritv  at 
the  following  address:  Hector 
International  Airport.  P.O.  Box  2845. 
Fargo.  North  Dakota  58108. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Fargo 
Municipal  Airport  Authoritv  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Irene  R.  Porter,  Manager.  Bismarck 
•Airports  District  Office,  2000  University 
Drive,  Bismarck.  North  Dakota  58504. 
(701)  250-4385.  The  application  may  be 


reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FA.A 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Hector  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  July  28.  1998.  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Fargo  Municipal  Airport  Authoritv 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  F.AA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  24, 
1998. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  numhpr:  98-02-C- 
00-FAR. 

Level  of  the  PFC:  53.00. 

Proposed  charge  effective  date: 
February  1,  2000. 

Proposed  charge  expiration  date:  June 
30.  2003. 

Total  estimated  PFC  revenue: 
51,981,857.00. 

Brief  description  of  proposed 
project(s):  Impose  and  use:  E:<pand 
North  General  Aviation  Apron;  Air 
Cargo  Apron,  Connecting  Taxiwav, 
Access  Road,  Lighting  and  Signage;  PFC 
Development  Costs:  Relocate  .Airport 
Beacon;  Improve  Drainage  at  A4  and 
Southeast  General  Aviation  .Apron; 
Purchase  Snow  Removal  Equipment 
(SRE)/Rotary  Snowplow;  Purchase  SRE/ 
Fixed  Blade  Truck  with  Sander;  Impose 
Only:  Acquire  Snow  Removal 
Equipment  (Fixed  Blade  Truck); 
Rehabilitate  Existing  .Airport  Terminal 
.Access  Road  Lighting;  Acquire 
Passenger  Boarding  Bridge, 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  to 
be  required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  Filing  FAA  Form 
1800-31. 

.Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT."  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  persons  at 
the  Fargo  Municipal  Airport  Authority 
offices  at  the  Hector  International 
Airport. 


Issued  m  Des  Plaines,  Illinois  on  August 
10,  1998. 
Robert  Benko, 

Acting  Manager.  Planning/Programming 
Branch.  Airports  Division.  Great  Lakes 
Region. 

[FR  Doc.  98-22177  Filed  8-17-98;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
to  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Rhinelander-OneJda  County  Airport, 
Rhinelander,  Wisconsin 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Rhinelander- 
Oneida  County  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  17,  1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Minneapolis  Airports  District 
Office,  6020  28th  Avenue  South,  Room 
102,  Minneapolis,  Minnesota  55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Joseph 
Brauer,  Manager  of  the  Rhinelander- 
Oneida  County  Airport  at  the  following 
address:  Rhinelander-Oneida  County 
Airport.  3375  Airport  Road, 
Rhinelander.  Wisconsin  54501-9178. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Rhinelander  and  County  of  Oneida 
under  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  M.  Nistler,  Assistant  Manager, 
Airports  District  Office,  6020  28th 
Avenue  South,  Room  102,  Minneapolis, 
MN  55450,  612-713-4361.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Rhinelander-Oneida  County  Airport 


under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  July  31,  1998,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
City  of  Rhinelander  and  County  of 
Oneida  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
November  28.  1998. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  98-05-C- 
00-RHI. 

Level  of  the  PFC:  $3.00. 

Proposed  charge  effective  date:  March 
1,1999. 

Proposed  charge  expiration  date:  May 
31,  1999. 

Total  estimated  PFC  revenue: 
$20,500.00. 

Brief  description  of  proposed 
project(s):  Infrared  Aircraft  Deicing 
Facility  and  PFC  Administration  Costs. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135  air 
taxi/commercial  operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Rhinelander-Oneida  County  Airport. 

Issued  in  Des  Plaines,  IL  on  August  10, 
1998. 

Robert  Benko, 

Acting  Manager,  Planning/Programming 
Branch,  Airports  Division,  Great  Lakes 
Region. 

(FR  Doc.  98-22178  Filed  8-17-98;  8:45  am) 

BILUNG  CODE  4010-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
to  Impose  aad  Use  a  Passenger 
Facility  Charge  (PFC)  a  Savannah 
International  Airport,  Savannah, 
Georgia 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 


application  to  Impose  and  Use  the 
revenue  from  a  PFC  at  Savannah 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  17,  1998. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Atlanta  Airports  District  Office, 
Campus  Building,  1701  Columbia 
Avenue,  Suite  2-260,  College  Park, 
Georgia  30337-2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Patrick,  S. 
Graham,  Executive  Director  of  the 
Savannah  Airport  Commission  at  the 
following  address:  Patrick  S.  Graham, 
Executive  Director,  Savannah  Airport 
Commission,  Savannah  International 
Airport,  400  Airways  Avenue, 
Savannah,  GA  31408. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Savannah 
Airport  Commission  under  section 
158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Southern  Region,  Atlanta  Airports 
District  Office,  Mr.  Daniel  Gaetan, 
Program  Manager,  1701  Columbia 
Avenue,  Suite  2-260,  College  Park, 
Georgia  30337-2747,  (404)  305-7146. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  fo  Impose 
and  Use  the  revenue  from  a  PFC  at 
Savannah  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  August  10,  1998.  the  FAA 
determined  that  the  application  to 
Impose  and  Use  the  revenue  from  a  PFC 
submitted  by  Savannah  Airport 
Commission  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
November  26,  1998. 

The  following  is  a  brief  over\'iew  of 
the  application: 

PFC  Application  No.:  98-03-C-OO- 
SAV. 

Level  of  the  proposed  PFC:  $3.00. 


Proposed  charge  effective  date:  June 
1.2016. 

Proposed  charge  expiration  date: 
October  31,  1998. 

Total  estimated  PFC  revenue: 
$1,111,931. 

Brief  description  of  proposed 
project(s):  (1)  Extend  Taxiway  "E";  (2) 
Construct  Fire  Station;  (3)  Reconstruct 
East  End  Taxiway  "C";  (4)  Runway  18- 
36  Replace  Keel  Section;  (5)  Extend 
Taxiway  'A'  to  Runway  36,  (6)  Construct 
General  Aviation  Taxiway:  and  (7)  PFC 
Development,  Implementation,  and 
Administration. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operations  (ATCO). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
appUcation  in  person  at  the  Savannah 
Airport  Commission. 

Issued  in  College  Park.  Georgia  on  August 
10,  1998. 

Lee  M.  Kyker, 

Acting  Manager.  Atlanta  Airports  District 

Office,  Southern  Region. 

|FR  Doc.  98-22179  Filed  8-17-98;  8:45  am) 

BILUNG  CODE  4910-1  »-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Notice  of  Public  Hearing 

The  Union  Pacific  Railroad  Company 
(UP)  has  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  a  waiver 
of  compliance  with  the  requirements  of 
Title  49  CFR  Part  228.11(a)(1).  UP 
proposes  to  utilize  a  computerized 
system  of  recording  hours  of  dutv  data 
for  Train,  Engine  and  Yard  employees. 

The  FRA  issued  a  public  notice 
seeking  comments  of  interested  parties. 
After  examining  the  railroad's  proposal 
and  the  available  facts.  FRA  has 
determined  that  a  public  hearing  is 
necessary  before  a  final  decision  is 
made  of  this  proposal. 

Accordingly,  a  public  hearing  is 
hereby  set  for  9:00  a.m.  MST.  on 
Tuesday.  September  15,  1998  in  the 
Peak  National  Bank  Building,  12345  W. 
Alameda  Parkway,  Room  207,  in 
Lakewood,  Colorado.  Interested  parties 
are  invited  to  present  oral  statements  at 
the  hearing. 

The  hearing  will  be  an  informal  one 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  Rules  of 
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Practice  (Title  49  CFR  Part  211.25),  by 
a  representative  designated  by  the  FRA. 

The  hearing  will  be  a  nonaiversary 
proceeding  and,  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  wishing 
to  make  brief  rebuttal  statements  will  be 
given  the  opportunity  to  do  so  in  the 
same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 
hearing. 

Issued  in  Washington,  D.C.  on  August  11 
1998. 

Michael  f.  Logue, 

Acting  Deputy  Associate  Administrator  for 
Safety  Compliance  and  Program 
I m  piemen  tat  ion . 

IFR  Doc.  98-22217  Filed  8-17-98:  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-98-4320;  Notice  1) 

Shelby  American,  Inc.;  Application  for 
Temporary  Exemption  From  Federal 
Motor  Vehicle  Safety  Standard  No.  208 

Shelby  American.  Inc..  of  Las  Vegas, 
Nevada  ("Shelby"),  has  applied  for  an' 
exemption  until  July  1,  2000.  from  the 
automatic  restraint  provisions  of  Federal 
Motor  Vehicle  Safety  Standard  No.  208 
Occupant  Crash  Protection  (S4.1.5.3). 
The  basis  of  the  application  is  that 
compliance  would  cause  substantial 
economic  hardship  to  a  manufacturer 
that  has  tried  in  good  faith  to  comply 
with  the  standard. 

This  notice  of  receipt  of  the  petition 
is  published  in  accordance  with  agency 
regulations  on  the  subject  and  does  not 
represent  any  judgment  by  the  agency 
about  the  merits  of  the  petition. 

Shelby  is  a  Texas  corporation, 
privately  held  and  wholly  owned  by 
Carroll  Shelby.  Its  current  business 
activities  are  conducted  by  three  wholly 
owned  subsidiaries.  The  first  of  these 
subsidiaries  is  Shelby  Series  One,  Inc., 
the  unit  that  will  produce  a  new  sports 
car  which  is  the  subject  of  this 
application  for  a  temporary  exemption. 
These  vehicles  currently  exist  in 
prototype  form  only,  and  none  have 
been  produced.  The  second  subsidiary- 
is  Shelby  CSX4000,  Inc.,  which 
produces  "a  component  vehicle  sold 
without  engine  or  transmission."  to 
individuals  who  will  install  the  power 


train  of  their  choice.  Shelby  sold  75  of 
these  Cobra  replica  assemblies  in  the 
past  year.  The  third  subsidiary  is  Shelby 
Original  427S/Cs.  Inc..  whose  business 
is  to  assemble  automobiles  "from 
certain  new  old  stock  parts  surviving 
from  the  original  1965  Shelby  Cobra 
production  run  .  .  .  supplemented  by 
newly  manufactured  parts  utilizing 
original  toohng."  Two  such  vehicles 
have  been  assembled  and  sold  to  date. 
The  Series  I  is  a  two-passenger  open 
convertible  sports  car,  powered  by  the 
Oldsmobile  Aurora  engine.  The  first 
prototypes  were  shown  in  early  1997. 
Shelby  has  asked  to  be  excused  firom 
compliance  with  the  automatic  restraint 
requirements  of  Standard  No.  208. 
Shelby  is  working  "with  many  outside 
companies"  to  complete  the  vehicle 
development  and  certification. 
Development  of  the  Series  I  started  in 
March  1995  (i.e..  engineering  tasks 
subsequent  to  initial  design 
development).  To  date,  Shelby  has  spent 
an  estimated  total  of  400  man  hours  and 
575,000  related  to  air  bag  development. 
As  with  development  of  the  engine  and 
interior,  Shelby  must  contract  the  air 
bag  development  to  an  outside 
company.  This  cost  will  total  $4,643,500 
over  the  period  of  time  for  which  it  has 
asked  for  an  exemption.  Additional 
expenditures  of  $546,000  will  be 
necessary  to  cover  the  costs  of  testing, 
and  integration  of  airbag  wiring.  In  the 
interim,  the  Series  I  will  be  equipped 
with  a  three-point  driver  and  passenger 
restraint  system.  It  is  optimistic  that  it 
can  sell  500  Series  I  cars  in  the  period 
for  which  it  has  requested  exemption. 
With  these  sales  "Shelby  American  will 
be  able  to  support  the  estimated 
$216,229  monthly  development 
expenditure  necessary  for 
implementation  of  the  airbag  at  the  end 
of  the  two  year  period." 

Shelby  had  no  material  operations  in 
1995.  Its  unaudited  consolidated 
balance  sheet  shows  a  net  loss  of 
$738,415  for  1996.  and  a  net  income  of 
$147,904  for  1997. 

The  applicant  argues  that  "the 
production  of  the  Shelby  Series  I  is  in 
the  best  interest  of  the  public  and  the 
US  economy."  The  company  is  opening 
a  new  100,000  square  foot  facility  in 
June  1998  in  Las  Vegas  to  produce  the 
Series  I.  The  new  facility  "will  provide 
direct  employment  to  approximately 
200  employees."  In  addition,  "there  are 
approximately  25  development/partner 
companies  working  with  Shelby 
American  on  the  development  of  the 
Shelby  Series  I.  providing  indirect 
employment  for  those  companies' 
personnel .  .  ."  The  car  will  be  sold 
through  select  Oldsmobile  dealers  .  .  . 
providing  employment  to  many  sales 


and  service  personnel  at  the  dealership 
level."  Most  major  components  are 
produced  in  the  United  States, 
including  the  engine  (Oldsmobile),  tires 
(Goodyear),  and  transmission  (ZF.  from 
RBT.  a  US  company).  The  Series  I  is 
technically  advanced,  combining  "an 
aluminum  chassis  with  a  carbon-fiber 
body,  a  new  concept  amongst 
production  vehicles,  which  provides 
strength  and  diu-ability  while 
minimizing  weight."  Shelby  believes 
that  "the  reduced  weight  achieved  with 
this  vehicle  will  translate  into  a  new 
standard  for  improved  emissions  and 
fuel  efficiency.  Aside  fi-om  Standard  No. 
208.  the  car  will  be  certified  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

Interested  persons  are  invited  to 
submit  comments  on  the  application 
described  above.  Comments  should  refer 
to  the  docket  and  notice  number,  and  be 
submitted  to:  Docket  Management. 
National  Highway  Traffic  Safety 
Administration,  room  PL-401 ,  400 
Seventh  Street.  SW.  Washington,  DC 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  below  will  be  considered, 
and  will  be  available  for  examination  in 
the  docket  at  the  above  address  both 
before  and  after  that  date,  between  the 
hours  of  10  a.m.  and  5  p.m.  To  the 
extent  possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Comment  closing  date:  September  17. 
1998. 

Authority:  49  U.S.C.  30113;  delegations  of 
authority  at  49  CFR  1.50  and  501.4. 

Issued  on:  August  13.  1998. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 

IFR  Doc.  98-22209  Filed  8-17-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33626] 

Union  Pacific  Railroad  Company  and 
Central  Kansas  Railway — Joint 
Relocation  Project  Exemption— in 
Wichita,  Sedgwick  County,  KS 


Union  Pacific  Railroad  Company  (UP) 
has  filed  a  notice  of  exemption  under  49 
CFR  1180.2(d)(5)  to  relocate  lines  of 
railroad  in  the  City  of  Wichita. 
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Sedgwick  County,  KS.  UP  is  a  Class  I 
rail  carrier  and  Central  Kansas  Railway 
Limited  Liability  Company  (CKR)  is  a 
limited  liability  rail  carrier.  The 
proposed  transaction  was  expected  to  be 
consummated  on  or  shortly  after  July 
29,  1998,  the  effective  date  of  the 
exemption. 

The  joint  relocation  project  involves; 
(1)  CKR's  grant  to  UP  of  overhead 
trackage  rights  on  CKR's  line  extending 
from  South  Junction  westward  to  the 
line  of  Kansas  Southwestern  Railway 
(KSR):  (a)  over  a  portion  of  CKR's 
Wichita  Subdivision  from  milepost  0.20 
near  South  Junction  to  CKR's  milepost 
3.45  (which  connects  with  KSR's 
Hardtner  Industrial  Lead  at  milepost 
487.80)  and  (b)  over  CKR's  track  from 
milepost  211.49  (which  is  also  milepost 
2.80  on  CKR's  Wichita  Subdivision)  to 
milepost  212.44  (which  also  connects 
with  KSR's  Hardtner  Industrial  Lead  at 
milepost  488.8);  and  (2)  UP's  incidental 
abandonment  of,  and  discontinuance  of 
operations  over,  a  parallel  portion  of 
UP's  Hutchinson  Industrial  Lead 
between  milepost  483.44  and  milepost 
485.94  at  Hardtner  Junction,  a  distance 
of  2.50  miles  in  Wichita.  The  trackage 
rights  to  be  abandoned  includes  the 
non-agency  station  of  Hardtner  Junction 
at  milepost  485.94. 

The  proposed  joint  relocation  project 
will  not  disrupt  service  to  shippers.  The 
notice  states  that  the  project  is  to 
remove  long  freight  trains  from  UP's 
trackage  and  to  eliminate  approximately 
24  grade  crossings  in  Wichita.  It  also 
states  that  the  project  will  facilitate 
implementation  of  part  of  an  agreement 
which  has  been  reached  between  LIP, 
the  City  of  Wichita  and  Sedgwick 
County  in  a  signed  Memorandum  of 
Understanding  (MOU),  filed  with  the 
Board  on  June  26,  1998,  and  granted.' 

The  Board  will  exercise  jurisdiction 
over  the  abandonment  or  construction 
components  of  a  relocation  project,  and 
require  separate  approval  or  exemption, 
only  where  the  removal  of  track  affects 
service  to  shippers  or  the  construction 
of  new  track  involves  expansion  into  a 
new  territory.  See  City  of  Detroit  versus 
Canadian  National  Ry.  Co.,  et  al.,  9 
I.C.C.2d  1208  (1993),  aff'd  sub  nom., 
Detroit/Wayne  County  Port  Authority 
versus  ICC.  59  F.3d  1314  (D.C.  Cir. 
1995).  Line  relocation  projects  may 
embrace  trackage  rights  transactions 


'  See  Union  Pacific  Corporation.  Union  Pacific 
Railroad  Company,  and  Missouri  Pacific  Railroad 
Company — Control  and  Merger — Southern  Pacific 
Rail  Corporation  Southern  Pacific  Transportation 
Company.  St.  Louis  Southwestern  Railway 
Company.  SPCSL  Corp..  and  The  Denver  and  Rio 
Grande  Western  Railroad  Company,  Finance  Docket 
No.  32760  IDecision  No.  80]  (STB  served  July  8, 
1998). 


such  as  the  one  involved  here.  See 
D.T.S-I.H.— Trackage  Rights.  363  I.CC. 
878  (1981).  Under  these  standards,  the 
incidental  abandonment,  construction, 
and  trackage  rights  components  require 
no  separate  approval  or  exemption 
when  the  relocation  project,  as  here, 
will  not  disrupt  service  to  shippers  and 
thus  qualifies  for  the  class  exemption  at 
49  CFR  1180.2(d)(5). 

As  a  condition  to  this  exemption,  anv 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  \'orfolk  and 
Western  Ry.  Co. — Trackage  Rights — BN. 
354  I.CC.  605  (1978).  as  modified  in 
Mendocino  Coast  Rv..  Inc. — Lease  and 
Operate.  360  I.CC.  '653  (1980). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33626.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit.  1925 
K  Street,  N.W.,'  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Joseph  D. 
Anthofer,  1416  Dodge  Street,  #830, 
Omaha,  NE  68179. 

Board  decisions  and  notices  are 
available  on  our  website  at 
••WWW.STB.DOT.GOV.  " 

Decided:  August  10,  1998. 

By  the  Board,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

IFR  Doc   98-22021  Filed  8-17-98.  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33603] 

Richard  B.  Webb  and  Susan  K. 
Lundy — Control  Exemption— Blue 
Mountain  Railroad,  Inc.  and  Southeast 
Kansas  Railroad  Company 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board  grants  an 
exemption  under  49  U.S.C.  10502,  from 
the  prior  approval  requirements  of  49 
U.S.C.  11323-25:  (1)  for  Richard  B. 
Webb  and  Susan  K.  Lundy  to  acquire 
indirect  control  of  Blue  Mountain 
Railroad,  Inc.  (BMR),  and  Southeast 
Kansas  Railroad  Company  (SEK), 


through  their  direct  control  of  South 
Kansas  and  Oklahoma  Railroad 
Company  (SKO)  and  the  Palouse  River 
&  Coulee  City  Railroad,  Inc.  (PRCC);  and 
(2)  for  SKO  to  acquire  control  of  SEK 
and  for  PRCC  to  acquire  control  of  BMR 
through  the  acquisition  of  all 
outstanding  stock  of  the  respective 
companies. 

DATES:  This  exemption  will  be  effective 
on  September  17.  1998.  Petitions  to  stav 
must  be  filed  by  September  2.  1998.  and 
petitions  to  reopen  must  be  filed  b\ 
September  14,  1998. 
ADDRESSES:  Send  an  original  and  10 
copies  of  pleadings  referring  to  STB 
Finance  Docket  No.  33603  to;  Surface 
Transportation  Board.  Office  of  the 
Secretary.  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of 
pleadings  to  petitioners'  representative: 
Karl  Morell.  Of  Counsel.  Ball  Janik  LLP, 
1455  F  Street,  N.W.,  Suite  225. 
Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  565-1600.  [TDD  for 
the  hearing  impaired:  (202)  565-1695.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board  s  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  DC  News  & 
Data.  Inc..  1925  K  Street.  N.W..  Suite 
210.  Washington.  DC  20006.  Telephone 
(202)  289-4357.  [Assistance  for  the 
hearmg  impaired  is  available  through 
TDD  Services  (202)  565-1695.] 

Board  decisions  and  notices  are 
available  on  our  website  at 
-WWW. STB. DOT.GOV. •• 

Decided   .August  7.  1998 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen 

Vernon  A.  Williams. 

Secretary. 

IFR  Doc   98-21881  Filed  8-17-98;  8  45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Modification  of  National  Customs 
Automation  Program  Test  Regarding 
Reconciliation 

AGENCY:  Customs  Service.  Treasury. 
ACTION:  General  notice. 

SUMMARY:  A  notice  was  published  in  the 
Federal  Register  on  February  6,  1998. 
announcing  the  U.S.  Customs  ACS 
Reconciliation  Prototype.  This 
document  serves  to  aniiounce  certain 
operational  changes  to  the  prototype,  as 
well  as  to  provide  clarification  on  some 
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items.  Most  aspects  of  the  prototype  are 
unchanged,  including  the  Customs 
Service  poHcy  that  the  prototype  will 
serve,  until  implementation  of  the 
Reconciliation  component  of  N'CAP/P, 
as  the  exclusive  means  to  reconcile 
entry  summaries. 
EFFECTIVE  DATE:  The  starting  date 
announced  in  the  February  6,  1998 
notice  is  unchanged.  This  prototype  will 
commence  no  earlier  than  October  1, 
1998,  will  run  for  approximately  two 
years,  and  may  be  extended. 
Applications  to  participate  in  the 
prototype  will  be  accepted  throughout 
the  duration  of  the  prototype. 
ADDRESSES:  Written  comments 
regarding  this  notice  should  be 
addressed  to  Mr.  Don  Luther, 
Reconciliation  Team,  U.S.  Customs 
Service,  1300  Pennsylvania  Ave.  N.VV., 
Mailstop  5.2A,  Washington,  DC,  20229- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Don  Luther  at  (202)  927-0915. 
SUPPLEMENTARY  INFORMATION: 

Changes  and  Clarifications 

The  following  items  are  changes  and 
clarifications  to  the  February  6,  1998 
Federal  Register  notice  on  the 
Reconciliation  Prototype.  Unless 
specifically  addressed  in  this  notice,  all 
elements  of  the  earlier  notice  still  apply. 

A.  Additional  Information  on  the 
Prototype 

Additional  information  on  the 
prototype  is  available  on  the  U.S. 
Customs  Internet  Web  Site.  The  address 
for  this  site  is: 

www.customs.ustreas.gov/imp-exp2/ 
comm-imp/recon/index.htm 

B.  Bond  Issues 
1.  Bond  Rider 

The  specific  language  in  the  bond 
rider  has  been  changed  to  more 
adequately  address  coverage  for 
Aggregate  Reconciliations.  The  rider 
must  be  filed  with  the  bond  prior  to  any 
entry  summaries  being  flagged  for 
reconciliation.  Because  the  new  bond 
rider  is  different,  applicants  who 
already  have  provided  the  earlier  bond 
rider  must  provide  the  new  bond  rider 
prior  to  flagging  entries  for 
reconciliation. 
The  rider  shall  read  as  follows: 
By  this  rider  to  the  Customs  Form  301 

No. ,  executed  on , 

bv 


as  principal(s),  importer 

,  and ,  as 

,  which  is 


no(s). 

surety,  code  no. 

effective  on the  principal(s) 

and  surety  agree  that  this  bond  covers 
all  Reconciliations  pursuant  to  19  U.S.C. 
1484(b)  that  are  elected  on  any  entries 


secured  by  this  bond,  and  that  all 
conditions  set  out  in  Section  113.62, 
Customs  Regulations,  are  applicable 
thereto.  The  principal(s)  and  surety  also 
agree  that,  when  an  Aggregate 
Reconciliation  under  this  rider  lists 
entries  occurring  in  more  than  one  bond 
period,  any  liabilities  to  Customs 
reflected  in  that  Aggregate 
Reconciliation  shall  be  attributable  (up 
to  the  full  available  bond  amount)  to 
any  or  all  of  those  bond  periods. 

2.  Termination  of  Bond  Rider 

Termination  of  the  Reconciliation 
Bond  Rider  by  either  the  principal  or 
the  surety  may  be  affected  in  accordance 
with  procedures  set  forth  in  §  113.27, 
Customs  Regulations.  Termination  of 
the  Reconciliation  Bond  Rider  will  not 
serve  to  terminate  the  underlying  bond. 
Moreover,  it  should  be  noted  that 
Customs  will  not  terminate  bonds  or 
riders  filed  pursuant  to  this  prototype. 

3.  Bond  Coverage  to  be  Evaluated 

In  addition  to  the  test  evaluation 
criteria  listed  in  the  February  6,  1998 
notice,  adequacy  of  bond  coverage  for 
participating  importers  will  also  be 
evaluated  for  this  prototype. 

C.  Changes  in  Terminology 

The  previous  notice  described  two 
methods  for  flagging  entry  summaries 
for  reconciliation,  and  two  methods  for 
reconciling  flagged  entry  summaries. 
The  method  of  flagging  does  not  dictate 
the  method  of  reconciling.  Due  to  some 
confusion  caused  by  similar  terms. 
Customs  is  changing  the  terminology  of 
the  flagging  methods.  The  methods 
themselves  are  unchanged,  but  are 
shown  here  for  clarification. 

Individual  entry  flag  (Previously 
called  entry-by-entry  flagging):  The 
importer  electronically  via  ABI  inputs 
an  indicator  on  all  entries  which  are 
subject  to  reconciliation.  This  indicator 
identifies  the  issue(s)  subject  to 
reconciliation. 

Blanket  flag  (Previously  called 
blanket  application):  Prior  to  filing 
entries  subject  to  reconciliation,  the 
importer  provides  Customs  a  letter 
which  contains  the  importer  of  record 
number,  the  time  period  in  which 
entries  are  subject  to  reconciliation,  and 
the  issue(s)  subject  to  reconciliation. 
Customs  will  input  an  electronic 
indicator  on  ALL  entries  for  that 
importer  for  that  time  period,  which 
will  identify  them  as  being  subject  to 
reconciliation  for  the  issue(s)  indicated. 
The  flag  that  results  is  the  same  as  the 
individual  entry  flag,  except  that  it  is 
applied  by  Customs  to  all  entries  filed 
for  a  given  importer  of  record. 


D.  Designated  Processing  Ports 

The  previous  notice  stated  that 
Reconciliations  may  be  filed  at  any 
Customs  port,  but  would  be  processed  at 
a  processing  port  assigned  to  the 
importer  by  Customs.  Due  to  intricacies 
relating  to  financial  collections  and 
routing  of  documents,  Customs  has 
changed  this  aspect  of  the  prototype. 
While  the  imderlying  entries  may  still 
be  filed  at  any  port,  the  Reconciliation 
must  be  filed  at  the  processing  port 
assigned  to  the  importer  by  Customs. 
For  purposes  of  filing  the  Reconciliation 
at  the  processing  port,  the  broker  permit 
requirement  is  waived  (See  below). 

The  Reconciliation  Processing  Ports 
are: 

Boston,  MA 

Champlain,  NY 

Detroit,  MI 

El  Paso,  TX 

Laredo,  TX 

Miami,  PL 

Minneapolis,  MN 

New  York.  NY/Newark,  NJ 

Nogales,  AZ 

Pharr,  TX 

Portland,  OR 

San  Diego/Otay  Mesa,  CA 

Other  ports  may  be  added  at  a  later 
date,  at  which  time  affected  participants 
would  be  notified. 

E.  Entry  Types  Eligible  for 
Reconciliation 

The  notice  of  February  6,  1998  stated 
that  the  following  entry  types  would  be 
eligible  for  the  ACS  Reconciliation 
Prototype:  01,  02,  03,  06  and  07.  During 
the  course  of  program  development,  it 
became  apparent  that  Customs  would 
not  be  able  to  include  entry  types  03 
and  07  in  this  initial  phase  of  the 
prototype.  These  entry  types  are  those 
subject  to  Antidumping/Countervailing 
duty  cases,  which  due  to  their  inherent 
complexity,  cannot  be  incorporated  into 
reconciliation  at  this  time.  The  entry 
types  covered  by  the  prototype  will  be 
types  01,  02.  and  06.  (Type  06  Foreign 
Trade  Zone  entries  are  allowed  only 
when  no  Antidumping/Countervailing 
duty  merchandise  is  included  on  them.) 

Entry  summaries  subject  to 
Antidumping/Countervailing  duty  cases 
may  be  adjusted  viS  existing  procedures 
for  individually  adjusting  entry 
summaries  prior  to  liquidation. 

F.  Taxes  and  Fees 

For  Entry-by-entry  Reconciliations,  all 
taxes  and  fees  on  each  entry  summary 
must  be  adjusted  to  show  the  correct 
amount  appropriate  to  that  entry 
summary  had  the  complete  information 
for  the  transaction  been  known  at  the 
time  of  entry  summary  filing. 


Federal  Register/Vol.  63,  No.  159/Tuesday,  August  18,  1998/Notices 


44305 


On  Aggregate  Reconciliations,  since 
monetary  changes  to  individual  entry 
summaries  are  not  reported, 
adjustments  to  taxes  and  fees  will  be 
reported  on  the  Summarized  Line  Item 
Data  Spreadsheet,  as  follows: 

Taxes  and  Fees  applied  to  individual 
commodities,  such  as  Cotton  Fee,  Beef 
Fee  and  the  like,  will  be  adjusted  by 
multiplying  any  increase  in  dutiable 
value  by  the  rate  associated  with  the 
tariff  number  for  the  product  in 
question. 

For  Harbor  Maintenance  Tax  (HMT), 
the  importer  is  responsible  for 
determining  and  declaring  the  amount 
owed,  based  on  any  increase  in  dutiable 
value,  for  those  products  which  had 
been  subject  to  HMT  at  the  time  of 
original  entry  summary. 

Merchandise  Processing  Fee  (MPF) 
will  be  determined  and  declared  in  a 
similar  fashion.  The  importer  is 
responsible  for  determining  and 
declaring  the  proper  amount  of  MPF 
due  based  on  any  increase  in  dutiable 
value,  at  the  MPF  rate  applied  to  the 
product  at  time  of  filing  the  underlying 
entry  summary.  Because  there  is  a 
maximum  assessment  of  MPF  for  entry 
summaries,  Customs  will  use  the 
following  formula  to  set  the  maximum 
MPF  to  be  paid  on  an  Aggregate 
Reconciliation:  [{$485  x  number  of 
entries  covered  by  the  Reconciliation 
which  were  subject  to  MPF),  less  the 
amount  of  MPF  already  paid  on  those 
same  entries.] 

G.  Regulatory  Provisions 

The  February  6,  1998  Federal  Register 
notice  included  a  section  on  regulatory 
provisions  suspended.  That  section  is 
hereby  modified  by  removing  all 
references  to  Part  113.62,  Customs 
Regulations,  and  adding  the  following 
statement:  Certain  provisions  in  Part 
111,  and  Part  141  of  the  Customs 
Regulations  will  be  suspended  during 
this  prototype  test.  This  will  allow 
brokers  to  file  Reconciliations  on  behalf 
of  importers  at  the  designated 
Reconciliation  Processing  Port,  without 
holding  a  permit  in  that  port.  The 
suspension  provided  in  this  notice 
pertains  only  to  filing  type  "09" 
Reconciliation  entries,  and  not  to  any 
other  Customs  business  transacted  by 
brokers. 

H.  Handbook 

A  Reconciliation  procedures 
handbook  is  currently  under 
development  by  Customs.  Participants 
in  the  prototype  will  receive  a  copy  of 
this  handbook,  which  will  contain 
specific  operational  information, 
including  instructions  on  how  to  file 
and  flag  underlying  entries,  and  how  to 


file  Reconciliations.  The  publication 
will  be  made  available  to  the  general 
public  via  the  web  site  listed  above,  and 
a  version  of  it  will  be  distributed  to 
Customs  officers. 

/.  Interest 

Interest  accrues  on  all  Reconciliations 
where  monetary'  adjustments  take  place, 
whether  they  are  increases  or  decreases 
in  duties,  taxes,  and  fees.  If  interest  is 
due  Customs,  the  filer  will  make 
payment  of  the  interest  upon  filing  the 
Reconciliation,  along  with  duties,  taxes, 
and  fees.  Interest  due  the  importer  will 
be  paid  upon  liquidation  of  the 
Reconciliation.  Customs  is  currently 
seeking  a  statutory  amendment  to  19 
U.S.C.  1505  which  would  allow  an 
alternate  interest  accounting 
methodology,  such  as  the  following, 
which  will  be  used  if  the  required 
statutory  change  is  obtained: 

Interest  will  be  calculated  on  the 
entire  amount  of  adjusted  duties,  taxes, 
and  fees,  as  if  they  had  been  due  on  the 
midpoint  date  of  the  period  covered  by 
the  Reconciliation.  For  example,  if  a 
Reconciliation  covers  January  1.  1999 
through  December  31,  1999,  and  results 
in  $20,000  in  increased  revenue,  the 
interest  would  be  calculated  for  the 
$20,000  from  the  midpoint  date  of  July 
1,  1999. 

If  no  such  statutory  an\endment 
occurs:  Importers  will  be  required  to 
determine  the  appropriate  amount  of 
interest  due  for  each  entry  summary, 
£md  report  such  adjustment  for  each 
entry  summary,  either  via  the 
Association  File  for  Entry-by-Entry 
Reconciliations,  or  as  a  total  amount  of 
interest  due  for  Aggregate 
Reconciliations. 

/.  Components  of  the  Reconciliation 

Reconciliations  will  consist  of  three 
parts.  This  is  true  of  both  Entry-by-entry 
and  Aggregate  Reconciliations:  The 
Header,  Association  File,  and 
Summarized  Line  Data  Spreadsheet. 
The  characteristics  of  these  three 
components  are  unchanged  from  those 
described  in  the  Federal  Register  notice 
of  February  6,  1998.  In  cases  where  a 
Reconciliation  is  filed  with  no 
adjustments  to  value  or  other  elements 
of  the  underlying  transactions,  that  is, 
merely  to  satisfythe  obligation  to  file  a 
Reconciliation  initiated  by  flagging 
entry  summaries,  the  spreadsheet  need 
not  be  provided,  as  it  would  be  a 
spreadsheet  containing  no  data. 
Importers  should  be  aware  of  the 
distinction  between  this  situation  and 
one  where  there  are  adjustments  to 
value  but  no  revenue  implications,  in 
which  a  spreadsheet  would  be  required. 


K.  Summarized  Line  Item  Data 
Spreadsheet 

The  spreadsheet  shown  in  the 
February'  notice  is  correct  except  that 
the  title  reads  "Aggregate 
Reconciliation"  when  it  should  read 
"Reconciliation  Summarized  Line  Data 
Spreadsheet."  since  the  spreadsheet  is 
used  both  for  Entry-by-entr\-  and 
Aggregate  Reconciliations.  Also,  it  was 
brought  to  Customs  attention  that  totals 
on  certain  columns  were  incorrect. 
These  were  typographical  errors  not 
intended  to  represent  calculations  other 
than  those  described  in  the  notice  or  on 
the  face  of  the  spreadsheet. 

L.  Application  to  Participate  in  the 
Prototype 

Importers  interested  in  participating 
in  the  prototype  must  apply  to  Customs 
in  writing.  Policies  from  the  earlier 
notice  regarding  applications  remain  in 
effect.  Applications  will  be  accepted 
throughout  the  duration  of  the 
prototype.  The  application  requirements 
from  the  earlier  notice  are  unchanged, 
except  that  applicants  are  no  longer 
required  to  specify  the  port  where  the 
Reconciliations  will  be  filed,  as  Customs 
will  instruct  the  importer  on  where  thev 
must  be  filed. 

Applications  should  be  submitted  to 
Mr.  Don  Luther,  Reconciliation  Team. 
U.S.  Customs  Ser\'ice,  1300 
Pennsylvcmia  Ave.  NW.  Mailstop  5.2A. 
Washington.  DC,  20229-0001. 
Applications  may  be  submitted  until  the 
start  of  the  prototype  and  throughout 
the  duration  of  the  prototype.  Parties 
interested  in  the  ACS  Reconciliation 
Prototype  should  consult  the  Federal 
Register  notice  (63  FR  6257)  of  Februar\- 
6,  1998.  All  terms  and  conditions  set 
forth  in  that  notice  remain  in  effect 
except  to  the  extent  they  are  specifically 
modified  by  this  notice. 

Dated:  August  12,  1998. 

Robert  S.  Trotter, 

Assistant  Commissioner.  Office  of  Field 
Operations. 

[FR  Doc.  98-22148  Filed  8-17-98:  8:45  am) 

BILUNG  CODE  4S2O-02-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  98-69) 

Recordation  of  Trade  Name:  "Ronson 
Consumer  Products  Corporation" 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasur)'. 

summary:  On  Friday.  April  24.  1998.  a 
notice  of  apphcation  for  the  recordation 
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under  Section  42  of  the  Act  of  July  5, 
1946.  as  amended  (15  U.S.C.  1 124),  of 
the  trade  name  Ronson  Consumer 
Products  Corporation,  used  by  Ronson 
Consumer  Products  Corporation  is 
wholly  owned  subsidiary  of  Ronson 
Corporation  and  is  located  at  3  Ronson 
Road,  Woodbridge,  New  Jersey  07095, 
was  published  in  the  Federal  Register 
(63  FR  20444).  The  notice  advised  that 
before  final  action  was  taken  on  the 
application,  consideration  would  be 
given  to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  anv 
person  in  opposition  to  the  recordation 
and  received  not  later  than  June  23, 
1998.  No  responses  were  received  in 
opposition  to  the  notice. 

Accordingly,  as  provided  in  Section 
133.14,  Customs  Regulations  (19  CFR 
133.14),  the  name  Ronson  Consumer 
Products  Corporation,  is  recorded  as  the 
trade  name  used  by  Ronson  Consumer 
Products  Corporation,  a  wholly  owned 
subsidiary  of  Ronson  Corporation  and  is 
located  at  3  Ronson  Road,  Woodbridge, 
New  Jersey  07095. 

The  trade  name  is  used  in  connection 
with  lighters  and  parts  thereof. 
incUiding  pieces  of  sparking  metal/ 
flints,  lighter  fluid  and  liquefied 
petroleum  gas  for  use  in  lighters,  multi- 
purpose igniters  and  the  like,  packaged 
chemical  liquids  such  as  multi-use 
spray  lubricants,  general  purpose  spot 
removers,  leather,  vinyl  and  rubber 
surface  protectants/cleaners,  electric 
shavers,  cigar  piercers,  cigar  and 
cigarette  holders,  pipe  holders,  broilers, 
electric  knives,  electric  blenders, 
electric  can  openers,  electric  powered 
toothbrushes,  other  small  electric 
appliances  and  vvTiting  instruments. 

The  merchandise  is  manufactured  in 
the  United  States. 
EFFECTIVE  DATE:  August  18,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Delois  P.  Johnson,  Intellectual  Property 
Rights  Branch,  1300  Pennsylvania 
Avenue,  N\V..  Washington!^  D.C.  20229 
(202-927-2330). 

Dated:  August  12.  1998. 
John  F.  Atwood. 

Chief.  Intellectual  Property  Rights  Branch. 
(FR  Doc.  98-22150  Filed  8-17-98;  8:45  am] 

BILLING  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

(T.D.  98-70) 

Recordation  of  Trade  Name:  Ronson 
Corporation 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 


SUMMARY:  On  Friday,  April  24,  1998,  a 
notice  of  application  for  the  recordation 
under  Section  42  of  the  Act  of  July  5, 
1946,  as  amended  (15  U.S.C.  1124),  of 
the  trade  name  "RONSON 
CORPORATION,"  used  by  Ronson 
Corporation,  a  corporation  organized 
under  the  laws  of  the  State  of  New 
Jersey,  located  at  Corporate  III,  Campus 
Drive,  P.O.  Box  6707,  Somerset,  New 
Jersey  08875,  was  published  in  the 
Federal  Register  (63  FR  20444).  The 
notice  advised  that  before  final  action 
was  taken  on  the  application, 
consideration  would  be  given  to  any 
relevant  data,  views,  or  arguments 
submitted  in  writing  by  any  person  in 
opposition  to  the  recordation  and 
received  not  later  than  June  23.  1998. 
No  responses  were  received  in 
opposition  to  the  notice. 

Accordingly,  as  provided  in  Section 
133.14.  Customs  Regulations  (19  CFR 
133.14).  the  name  Ronson  Corporation, 
is  recorded  as  the  trade  name  used  by 
Ronson  Corporation  and  is  located  at 
Corporate  III,  Campus  Drive,  P.O.  Box 
6707,  Somerset,  New  Jersey  08875. 

The  trade  name  is  used  in  connection 
with  lighters  and  parts  thereof, 
including  pieces  of  sparking  metal/ 
flints,  lighter  fluid  and  liquefied 
petroleum  gas  for  use  in  lighters,  multi- 
purpose igniters  and  the  like,  packaged 
chemical  liquids  such  as  multi-use 
spray  lubricants,  general  purpose  spot 
removers,  leather,  vinyl  and  rubber 
surface  protectants/cleaners.  electric 
shavers,  cigar  piercers,  cigar  and 
cigarette  holders,  pipe  holders,  broilers, 
electric  knives,  electric  blenders, 
electric  can  openers,  electric  powered 
toothbrushes,  other  small  electric 
appliances  and  writing  instruments. 

The  merchandise  is  manufactured  in 
the  United  States. 
EFFECTIVE  DATE:  August  18.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Delois  P.  Johnson,  Intellectual  Property 
Rights  Branch,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  D.C.  20229 
(202-927-2330). 

Dated:  August  12,  1998. 
John  F.  Atwood, 

Chief  Intellectual  Property  Fights  Branch. 
IFR  Doc.  98-22149  Filed  8-17-98:  8:45  ami 
BILLING  CODE  482(M)2-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  0MB  Review; 
Comment  Request 

August  11,  1998. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 


public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street, 
N.W.,  Washington,  D.C.  20552. 
DATES:  Written  comments  should  be 
received  on  or  before  September  17, 
1998  to  be  assured  of  consideration. 

OMB  Number:  1550-0017. 

Form  Number:  Not  Applicable. 

Type  of  Review:  Extension  of  an 
already  approved  collection. 

Title:  Amendment  of  a  Savings 
Association's  Bylaws. 

Description:  12  CFR  Parts  544  and  552 
require  that  federally  chartered  savings 
associations  obtain  approval  of  any 
change  in  its  bylaws  which  is  not 
preapproved  by  regulation. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Respondents:  3. 

Estimated  Burden  Hours  Per 
Respondent:  8  hours. 

Frequency  of  Response:  1. 

Estimated  Total  Reporting  Burden:  24 
hours. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  Street,  N.W., 
Washington,  D.C.  20552. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 
Catherine  CM.  Teti, 

Director,  Records  Management  and 
Information  Policy. 

(FR  Doc.  98-22101  Filed  8-17-98;  8:45  am] 

BILLING  CODE  8720-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  OMB  Review; 
Comment  Request 

August  11,  1998. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
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and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street, 
N.W.,  Washington,  D.C.  20552. 
DATES:  Written  comments  should  be 
received  on  or  before  September  17. 
1998  to  be  assured  of  consideration. 

OMB  Number:  1550-0018. 

Form  Number:  Not  Applicable. 

Type  of  Review:  Extension  of  an 
already  approved  collection. 

T/(7e;  Amendment  of  a  Savings 
Association's  Charter. 

Description:  12  CFR  Parts  544  and  552 
require  that  federally  chartered  savings 
associations  obtain  approval  of  any 
change  in  its  charter  which  is  not 
preapproved  by  regulation. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Respondents:  6. 

Estimated  Burden  Hours  Per 
Respondent:  6.33  average  hours. 

Frequency  of  Response:  1. 

Estimated  Total  Reporting  Burden:  38 
hours. 

Clearance  Officer:  Colleen  M.  Devine. 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  Street,  N.W., 
Washington.  D.C.  20552. 

OMB  Reviewer:  Alexander  Hunt.  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 
Catherine  CM.  Teti, 

Director,  Records  Management  and 
Information  Policy. 

|FR  Doc.  98-22102  Filed  8-17-98;  8:45  am] 

BILLING  CODE  6720-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  OMB  Review; 
Comment  Request 

August  11,  1998. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington.  DC  20552. 
DATES:  Written  comments  should  be 
received  on  or  before  September  17. 
1998  to  be  assured  of  consideration. 

OMB  Number:  1550-0050. 

Form  Number:  Not  Applicable. 

Type  of  Review:  Extension  of  an 
already  approved  collection. 


Title:  Application  Mutual  Capital 
Certificates. 

Description:  12  CFR  Section  563.74 
requires  any  insured  mutual  institution 
wishing  to  issue  mutual  capital 
certificates  to  obtain  OTS  approval. 
Approval  may  not  be  granted  unless  the 
proposed  issuance  of  mutual  capital 
certificates  and  the  form  and  manner  of 
application  filing  are  in  accordance  with 
the  provisions  of  Section  563.74. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Respondents:  2. 

Estimated  Burden  Hours  Per 
Respondent:  6  hours. 

Frequency  of  Response:  1. 

Estimated  Total  Reporting  Burden:  12 
hours. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025.  Office  of  Thrift 
Supervision,  1700  Street,  NW. 
Washington,  DC  20552. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395—7860,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building.  Washington,  D.C. 
20503. 

Catherine  C.  M.  Teti, 
Director.  Records  Management  and 
Information  Policy. 

(FR  Doc.  98-22103  Filed  8-17-98:  8:45  am] 
BILLING  CODE  6720-01-P. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  OMB  Review; 
Comment  Request 

August  11,  1998. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995.  Public  Law  104- 
13.  Copies  of  the  submission(s)  mav  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision.  1700  G  Street. 
N.W.,  Washington,  D.C.  20552. 
DATES:  Written  comments  should  be 
received  on  or  before  September  17. 
1998  to  be  assured  of  consideration. 

OMB  Number:  1550-0053. 

Form  Number:  Not  Applicable. 

Type  of  Review:  Extension  of  an 
already  approved  collection. 

Title:  Application  Processing  Fees. 

Description:  12  CFR  Section  502.3 
requires  fees  to  accompany  certain 
application  filings,  notices  and  requests. 
In  addition,  OTS  is  issuing  a  proposed 


regulation  that  would  move  this 
requirement  from  Section  502.3  to 
Section  502.70  without  any  change  to 
the  burden. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Respondents: 
3,066. 

Estimated  Burden  Hours  Per 
Respondent:  ,036  average  hours. 

Frequency  of  Response:  1. 

Estimated  Total  Reporting  Burden: 
110  hours. 

Clearance  Officer:  Colleen  M.  Dexine, 
(202)  906-6025,  Office  of  Thrift 
Supervision.  1700  Street,  N.W.. 
Washington.  DC.  20552. 

OMB  Reviewer:  Alexander  Hunt.  (202) 
395-7860.  Office  of  Management  and 
Budget.  Room  10226.  New  Executive 
Office  Building.  Washington.  DC. 
20503. 
Catherine  C.  M.  Teti, 

Dnector.  Becords  Management  and 
Information  Policy 

[FR  Dot    98-22104  Filed  8-17-98;  8.  45  am] 

BILLING  CODE  6720-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  OMB  Review;  — 

Comment  Request 

.•\ugust  11.  1998 

The  Office  of  Thrift  .Supervision 
(OT.S)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  .\c\  of  1995,  Public  Law  104- 
13.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer.  Office 
of  Thrift  Supervision.  1700  G  Street. 
N.W..  Washington.  D.C.  20552. 
DATES:  Written  comments  should  be 
received  on  or  before  September  17, 
1998  to  be  assured  of  consideration. 

OMB  Number:  1550-0056. 

For/77  Number:  Not  .Applicable. 

Type  of  Review:  Extension  of  an 
alreadv  approved  collection. 

Title:  .Application  Filing 
Requirements 

Description:  12  CFR  Section  516.1 
contains  the  OTS  application  filing 
procedures  Three  copies  of  applications 
must  be  filed  with  the  appropriate  OTS 
Regional  Office.  Certain  applications 
require  more  than  three  copies  because 
the  application  raises  a  significant  issue 
of  policy  or  law  or  because  other 
agencies  have  statutory  oversight  over 
the  application. 
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Respondents:  Saving.s  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Respondents: 
3,066. 

Estimated  Burden  Hours  Per 
Respondent:  .17  average  hours. 

Frequency  of  Response:  1 

Estimated  Total  Reporting  Burden: 
521  hours. 

Clearance  Officer:  Colleen  M   Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  Street,  N'.W., 
Washington,  D.C.  20552. 

OMB  Reviewer:  Alexander  Hunt.  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Buikiing.  Washington,  D.C. 
20503. 
Catherine  CM.  Teti, 

Director.  Records  Management  and 
Information  Policy. 

IFR  Doc.  98-22105  FHed  8~17-'W.  .H  4')  am) 

BILLING  CODE  6720-0 1-P 


Corrections 


Federal  Register 

Vol.  63.  No.   159 

Tuesday.  August  18.  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER98-441-000,  ER98-1019- 
000,  ER98-2550-000,  ER98-495-000,  ER9a- 
1614-000,  ER98-21 45-000,  ER98-2668-000, 
ER98-2669-000,  ER98-496-000,  ER98- 
2160-000,  ER98-441-001,  ER98-495-001, 
and  ER9&-496-O01] 

Southern  California  Edison  Company, 
California  independent  System 
Operator  Corp.,  El  Segundo  Power, 
LLC,  Pacific  Gas  &  Electric  Company, 
Duke  Energy  Moss  Landing  LLC,  Duke 
Energy  Oakland  LLC,  San  Diego  Gas  & 
Electric  Company,  Southern  California 
Edison  Company,  Pacific  Gas  & 
Electric  Company  and  San  Diego  Gas 
&  Electric  Company;  Notice  of 
Settlement  Conference 

Correction 

In  notice  document  98-21312 
beginning  on  page  42624  in  the  issue  of 


Monday,  August  10,  1998,  the  docket 
numbers  are  corrected  to  read  as  set 
forth  above. 

BILUNG  CODE  1SO&-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-9S-16] 

Summary  of  Petitions  Received; 
Dispositions  of  Petitions  Issued 

Correction 

In  notice  document  98-21091, 
beginning  on  page  42093,  in  the  issue  of 
Thursday,  August  6,  1998,  make  the 
following  correction. 

On  page  42094,  in  the  first  colujnn,  in 
the  tenth  line,  "9-NPRM- 
CMTSfaa.dot.gov. "should  read  "9- 
NPRM-CMTS@faa.dot.gov.". 

BILUMG  CODE  1SOS-01-0 


VOL 
63 


ISSi 

1 
5 
9 


AG 

isl 


1998 


UMI 


Tuesday 
August  18,  1998 


Part  II 


Department  of 
Transportation 


Research  and  Special  Programs 
Administration 

Harmonization  With  the  United  Nations 
Recommendations,  International  Maritime 
Dangerous  Goods  Code,  and  International 
Civil  Aviation  Organization's  Technical 
Instructions;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171.  172,  173,  174,  175, 
176, 177, 178  and  180 

pocket  No.  RSPA-98-4185  (HM-215C)] 

RIN  2137-AD15 

Harmonization  With  the  United  Nations 
Recommendations,  International 
Maritime  Dangerous  Goods  Code,  and 
International  Civil  Aviation 
Organization's  Technical  Instructions 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  consolidates 
Docket  HM-215C  and  HM-217 
("Labeling  Requirements  for  Poisonous 
Materials").  RSPA  proposes  to  amend 
the  Hazardous  Materials  Regulations 
(HMR)  to  maintain  alignment  with 
international  standards  by  proposing  to 
incorporate  numerous  changes  to  proper 
shipping  names,  hazard  classes,  packing 
groups,  special  provisions,  packaging 
authorizations,  air  transport  quantity 
limitations  and  vessel  stowage 
requirements.  In  addition,  RSPA 
proposes  to  make  other  amendments  to 
the  HMR,  including  the  proposal  to 
eliminate  the  "Keep  Away  From  Food" 
label  for  poisonous  materials  in  Division 
6.1,  Packing  Group  III.  Because  of  recent 
changes  to  the  International  Maritime 
Dangerous  Goods  Code  (IMDG  Code), 
the  International  Civil  Aviation 
Organization's  Technical  Instructions 
for  the  Safe  Transport  of  Dangerous 
Goods  by  Air  (ICAO  Technical 
Instructions),  and  the  United  Nations 
Recommendations  on  the  Transport  of 
Dangerous  Goods  (UN 
Recommendations),  these  proposed 
revisions  are  necessary  to  facilitate  the 
transport  of  hazardous  materials  in 
international  commerce. 

DATES:  Comments  must  be  received  by 
October  2,  1998. 

ADDRESSES:  Address  comments  to  the 
Dockets  Unit,  U.S.  Department  of 
Transportation,  Room  PL  401,  400 
Seventh  St.,  S.W.,  Washington.  D.C. 
20590-0001.  Comments  should  identify 
the  docket  number  RSPA-98-4185 
(HM-215C)  £uid  be  submitted  in  two 
copies.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  postcard.  Comments 
may  also  be  submitted  by  E-mail  to 
rules@rspa.dot.gov.  The  Dockets  Unit  is 
located  on  the  Plaza  Level  of  the  Nassif 


Building  at  the  U.S.  Department  of 
Transportation  at  the  above  address. 
Public  dockets  may  be  reviewed 
between  the  hours  of  10:00  a.m.  and 
5:00  p.m.,  Monday  through  Friday, 
except  on  Federal  holidays.  Internet 
users  may  access  all  comments  received 
by  the  U.S.  Department  of 
Transportation  by  using  the  Universal 
Resource  Locator  (URL)  at  http:// 
dms.dot.gov.  An  electronic  copy  of  the 
document  may  be  downloaded  using  a 
modem  and  suitable  communications 
software  from  the  Government  Printing 
Office's  Electronic  Bulletin  Board 
Service  at  (202)  512-1661. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Richard,  Assistant  International 
Standards  Coordinator,  telephone  (202) 
366-0656,  or  Joan  Mclntyre,  Office  of 
Hazardous  Materials  Standards, 
telephone  (202)  366-8553,  Research  and 
Special  Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590-0001. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

This  NPRM  consolidates  two  related 
rulemakings;  Docket  HM-215C, 
"Harmonization  with  the  UN 
Recommendations,  IMDG  Code  and 
ICAO  Technical  Instructions"  and 
Docket  HM-217.  "Labeling 
Requirements  for  Poisonous  Materials." 
By  this  action.  Docket  HM-217  is 
incorporated  under  Docket  HM-215C 
and  is  terminated  as  a  separate 
rulemaking  action.  This  preamble 
discusses  each  rulemaking,  including 
comments  received  to  Docket  HM-217. 

IL  Background 

On  December  21.  1990,  the  Research 
and  Special  Programs  Administration 
(RSPA)  published  a  final  rule  [Docket 
HM-181:  55  FR  52402]  which 
comprehensively  revised  the  Hazardous 
Materials  Regulations  (HMR),  49  CFR 
Parts  171  to  180.  with  respect  to  hazard 
communication,  classification,  and 
packaging  requirements,  based  on  the 
UN  Recommendations.  One  intended 
effect  of  the  rule  was  to  facilitate  the 
international  transportation  of 
hazardous  materials  by  ensuring  a  basic 
consistency  between  the  HMR  and 
international  regulations. 

The  UN  Recommendations  are  not 
regulations,  but  are  recommendations 
issued  by  the  UN  Committee  of  Experts 
on  the  Transport  of  Dangerous  Goods. 
These  recommendations  are  amended 
and  updated  biermially  by  the  UN 
Committee  of  Experts  and  are 
distributed  to  nations  throughout  the 
world.  They  serve  as  the  basis  for 


national,  regional,  and  international 
modal  regulations  (specifically  the 
IMDG  Code,  issued  by  the  International 
Maritime  Organization  (IMO),  and  the 
ICAO  Technical  Instructions,  issued  by 
the  ICAO  Dangerous  Goods  Panel).  In  49 
CFR  171.12.  the  HMR  authorize 
hazardous  materials  shipments  prepared 
in  accordance  with  the  IMDG  Code  if  all 
or  part  of  the  transportation  is  by  vessel, 
subject  to  certain  conditions  and 
limitations.  Offering,  accepting  and 
transporting  hazardous  materials  by 
aircraft,  in  conformance  with  the  ICAO 
Technical  Instructions,  and  by  motor 
vehicle  either  before  or  after  being 
transported  by  aircraft,  are  authorized  in 
§  171.11  (subject  to  certain  conditions 
and  limitations). 

On  December  29.  1994,  RSPA  issued 
a  final  rule  (Docket  HM-215A;  59  FR 
67390)  amending  the  HMR  by 
incorporating  changes  to  more  fully 
align  the  HMR  with  the  seventh  and 
eighth  revised  editions  of  the  UN 
Recommendations.  Amendment  27  to 
the  IMDG  Code  and  the  1995-96  ICAO 
Technical  Instructions.  The  final  rule 
provided  consistency  with  international 
air  and  sea  transportation  requirements 
which  became  effective  January  1, 1995. 

On  May  6,  1997.  RSPA  issued  a  final 
rule  (Docket  HM-215B;  62  FR  24690] 
amending  the  HMR  by  incorporating 
changes  to  more  fully  align  the  HMR 
with  the  ninth  revised  edition  of  the  UN 
Recommendations.  Amendment  28  to 
the  IMDG  Code  and  the  1997-1998 
ICAO  Technical  Instructions.  The  final 
rule  provided  consistency  with 
international  air  and  sea  transportation 
requirements  which  became  effective 
January  1.  1997. 

This  NPRM  proposes  changes  to  the 
HMR  based  on  the  tenth  revised  edition 
of  the  UN  Recommendations,  the  1999- 
2000  ICAO  Technical  Instructions,  and 
Amendment  29  to  the  IMDG  Code.  In 
addition,  petitions  for  rulemaking 
pertinent  to  harmonization  with 
international  standards  and  the 
facilitation  of  international 
transportation  were  considered. 
Proposed  changes  on  the  basis  of  these 
petitions  are  also  incorporated  in  this 
NPRM.  It  is  intended  to  more  fully  align 
the  HMR  with  international  air  and  sea 
transport  requirements  which  become 
effective  on  January  1, 1999.  Other 
proposed  changes  are  based  on  feedback 
fi-om  the  regulated  industry  and  RSPA 
initiatives. 

Background  on  HM-217 

During  its  seventeenth  session 
(December  7-16.  1992).  UN  Committee 
of  Experts  adopted  amendments  to  be 
incorporated  into  the  eighth  revised 
edition  of  the  UN  Recommendations. 
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These  amendments  were  incorporated 
in  Amendment  27  of  the  IMDG  Code 
and  the  1995-1996  ICAO  Technical 
Instructions  effective  January  1,  1995. 
Previously,  the  UN  Recommendations 
specified  two  different  labels  to  identify' 
materials  that  meet  the  toxicity  criteria 
for  Division  6.1.  A  label  incorporating  a 
skull  and  crossbones  symbol  was  used 
for  any  material  which  poses  a  high 
(Packing  Group  I)  or  medium  (Packing 
Group  II}  danger.  This  label,  which  is 
referred  to  as  the  POISON  label,  is 
described  in  49  CFR  172.430.  For  any 
material  with  a  low  toxicity  danger 
(Packing  Group  III),  a  label 
incorporating  an  ear  (stalk)  of  wheat 
with  an  "X"  through  it  was  prescribed. 
This  label,  which  is  referred  to  as  the 
KEEP  AWAY  FROM  FOOD  label,  is 
described  in  §  172.431. 

Consistent  with  the  decision  of  the 
UN  Committee  of  Experts,  the 
requirement  for  a  KEEP  AWAY  FROM 
FOOD  label  was  removed  from  the 
eighth  revised  edition  of  the  UN 
Recommendations.  As  a  result, 
packagings  containing  Division  6.1 
Packing  Group  III  materials  offered  for 
transport  in  international  commerce 
must  bear  a  POISON  or  TOXIC  label 
(known  as  the  toxic  substances  label  in 
the  UN  Recommendations).  Based  on 
the  amendments  to  the  eighth  revised 
edition  of  the  UN  Recommendations, 
the  ICAO  Technical  Instructions,  the 
IMDG  Code,  and  national  and  regional 
regulations  applicable  in  countries  other 
than  the  United  States  (e.g.,  Mexico  and 
European  countries)  now  require  the  use 
of  the  POISON  label  for  substances 
meeting  the  criteria  for  Division  6.1 
Packing  Group  III.  The  UN 
Recoiiunendations,  the  ICAO  Technical 
Instructions  and  IMDG  Code  also 
replaced  the  term  "poison"  with  the 
term  "toxic."  Docket  HM-215A 
authorized  the  interchangeable  use  of 
either  "toxic"  or  "poison"  (or 
"poisonous")  for  domestic 
transportation  to  provide  greater 
flexibility. 

RSPA  first  requested  public  comment 
on  the  substitution  of  the  POISON  label 
for  the  KEEP  AWAY  FROM  FOOD  label 
on  September  2.  1992,  in  Notice  92-8; 
International  Standards  on  the 
Transport  of  Dangerous  Goods;  Request 
for  Comments  [57  FR  40247).  The 
advance  notice  of  proposed  rulemaking 
(ANPRM)  was  issued  to  assist  in 
developing  the  United  States'  position 
at  the  seventeenth  session  of  the  UN 
Committee  of  Experts  held  on  December 
7-16,  1992,  in  Geneva.  Switzerland.  The 
primary  concern  expressed  by  RSPA  in 
the  September  2.  1992.  ANPRM  was  that 
the  KEEP  AWAY  FROM  FOOD  label 
and  the  optional  text  on  the  label  were 


misleading.  RSPA  was  concerned  that 
the  label  inaccurately  implied  that 
materials  meeting  Division  6.1  Packing 
Group  III  toxicity  criteria  pose  a  risk 
only  of  food  contamination,  and  that  the 
label  did  not  communicate  other 
hazards  such  as  oral,  dermal,  and 
inhalation  toxicity  risks.  In  addition, 
RSPA  noted  that  the  label  could  best  be 
characterized  as  a  handling  label  rather 
than  a  hazard  communication  or 
warning  label. 

An  in-depth  explanation  of  the  issues 
leading  up  to  the  question  of  whether  to 
amend  the  UN  Recommendations  by 
requiring  the  POISON  label  in  lieu  of 
the  KEEP  AWAY  FROM  FOOD  label 
was  provided  in  the  ANPRM.  RSPA 
received  comments  from  the  Hazardous 
Materials  Advisory  Council  (HMAC). 
the  Association  of  American  Railroads, 
the  Chemical  Specialties  Manufacturers 
Association  (CSMA).  and  a  multi- 
national chemical  company.  All  four 
commenters  opposed  the  removal  of  the 
KEEP  AWAY  FROM  FOOD  label,  citing 
the  negative  perception  and  operational 
constraints  placed  on  packages  bearing 
the  POISON  label  or  placard.  HMAC 
and  CSMA  suggested  adoption  of  a  more 
appropriate  pictogram  to  distinguish 
Division  6.1  Packing  Group  III  materials 
from  those  Division  6.1  Packing  Group 
I  and  II  materials  that  pose  a  more 
significant  danger. 

In  the  final  rule  issued  under  Docket 
HM-215A.  RSPA  noted  that  the  issue  of 
removing  the  KEEP  AWAY  FROM 
FOOD  label  would  be  addressed  under 
Docket  HM-217. 

In  the  ANPRM  to  Docket  HM-217. 
[HM-217;  58  FR  59224).  RSPA  stated 
that  if  the  HMR  were  amended  to 
remove  the  KEEP  AWAY  FROM  FOOD 
label,  a  POISON  label  would  be  required 
on  packagings  containing  Division  6.1 
Packing  Group  III  materials.  Consistent 
with  these  changes,  a  bulk  packaging, 
freight  container,  unit  load  device, 
transport  vehicle,  or  rail  car  containing 
a  Division  6.1  Packing  Group  III 
material  that  is  required  to  be  placarded 
would  be  required  to  display  POISON 
placards. 

RSPA  stated  that  if  such  changes  were 
adopted,  the  HMR  would  not  impose 
more  severe  operational  requirements 
on  Division  6.1  Packing  Group  III 
materials  and  current  operational 
exceptions  would  be  retained. 
Therefore,  amendments  to  certain  modal 
requirements  would  be  necessary.  For 
example.  §§174.680.  175.630.  176.600 
and  177.841  contain  differing 
operational  requirements  for  packages 
bearing  a  POISON  label  or  a  KEEP 
AWAY  FROM  FOOD  label. 


Summary  of  Comments  to  HM-21 7 

In  the  ANPRM.  RSPA  requested 
comments  in  response  to  the  followmg 
questions: 

1.  The  STOW  AWAY  FROM 
FOODSTUFFS  instruction  on  the 
Division  6.1  Packing  Group  III  label  is 
also  an  appropriate  instruction  for 
Division  6.1  Packing  Group  I  and 
Packing  Group  II  materials.  Should  this 
label  be  retained  and  required  as  an 
additional  label  for  all  Division  6.1 
materials,  independent  of  packing 
group? 

2.  Other  than  the  current  labeling 
provisions,  which  distinguish  Division 
6.1  Packing  Group  I  and  Packing  Group 
II  materials  from  Packing  Group  III 
materials,  are  there  other  effective 
means  (e.g..  a  package  marking  or 
shipping  paper  notation)  that  may  be 
used  to  facilitate  compliance  with  the 
applicable  operating  and  handhng 
requirements? 

3.  If  the  KEEP  AWAY  FROM  FOOD 
label  is  removed  and  the  POISON  label 
is  required  for  Packing  Groups  I.  II  and 
111.  should  the  Packing  Group  III  label  be 
altered  in  some  manner  so  that 
packagings  containing  Division  6.1 
Packing  Group  III  materials  can  be 
distinguished  from  Packing  Group  1  and 
II  materials?  If  so,  please  provide 
examples.  Should  the  use  of  such  an 
altered  label  be  required  or  optional? 

4.  What  costs  would  be  incurred  bv 
industry  (e.g..  operational  and  handhng 
costs)  if  a  POISON  label  and  placard  are 
required  for  packages  containing 
Division  6.1,  Packing  Group  III 
materials? 

RSPA  received  nearly  40  comments  to 
the  ANPRM.  Comments  were  received 
from  chemical  manufacturers  and 
distributors,  chemical  trade 
associations,  highway  carriers,  highway 
and  rail  carrier  associations  and  the 
Department  of  Energy. 

Most  comments  indicated  that  use  of 
a  POISON  label  for  Division  6.1  Packing 
Group  III  materials  greatly  overstates  the 
dangers  of  these  materials.  Several 
commenters  claimed  these  materials 
pose  a  minimal  safety  risk  in 
transportation.  One  commenter  stated 
that  end  users  would  prefer  products 
that  do  not  bear  a  POISON  label, 
because  it  would  be  ver\'  difficult  for 
customers  to  understand  that  the 
addition  of  a  POISON  label  on  a  package 
was  not  due  to  an  increase  in  the 
material's  hazard. 

Commenters  also  cited  higher  motor 
carrier  rates,  special  packaging  required 
by  some  carriers,  additional  segregation 
in  warehouses,  and  refiisal  by  carriers  to 
transport  a  package  bearing  a  POISON 
label.  The  American  Trucking 
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Associations,  Inc.  noted  several  areas  of 
concern,  including  employee  training  to 
identify  products,  confusion  caused  by 
use  of  the  POISON  label,  and  disruption 
of  present  shipping  and  transport 
practices,  particularly  for  less-than- 
truckload  shipments.  Several 
commenters  urged  RSPA  to  revisit  this 
issue  at  the  international  level. 
COSTHA,  Inc.  encouraged  RSPA  to 
maintain  the  status  quo  with  regard  to 
poison  labeling  for  domestic  shipments 
until  both  the  UN  and  DOT  have 
completed  work  with  regard  to  globally 
harmonized  cut-off  values  for  defining 
acute  oral  toxicity  of  liquids  and  solids 
in  Packing  Group  III. 

HMAC  maintained  that  without  some 
method  to  distinguish  between 
materials  in  Packing  Group  I  and 
Packing  Group  II  and  those  in  Packing 
Group  III,  carrier  or  enforcement 
personnel  will  have  no  way  to  identify 
these  materials  even  if  stowage  and 
segregation  requirements  are  less 
stringent  for  Packing  Group  III 
materials.  HMAC  did  not  favor  any 
delayed  compliance  or  enforcement  of 
this  rule  and  added  that  a  rulemaking 
action  could  not  be  fully  developed 
without  considering  proposed  food 
safety  regulations  and  future  revisions 
to  toxicity  levels. 

Finally,  if  a  POISON  label 
requirement  is  adopted,  many 
commenters  requested  a  one  to  two-year 
transition  period  to  implement  the 
change.  Commenters  indicated  the  need 
for  a  sufficient  length  of  time  to  re-train 
employees,  deplete  the  inventory  of 
existing  packages  labeled  KEEP  AWAY 
FROM  FOOD,  and  deplete  existing 
stocks  of  labels  and  placards. 


Subsequent  to  the  close  of  the 
ANPRM's  comment  period,  RSPA 
received  correspondence  from  U.S. 
companies  engaged  in  the  international 
transportation  of  Division  6.1,  Packing 
Group  III  materials.  International 
regulations  now  mandate  the  use  of  the 
POISON  label  for  Division  6.1  Packing 
Group  III  materials.  These  companies 
currently  must  maintain  two  sets  of 
inventory.  One  inventory  is  labeled 
POISON  for  international  shipments 
and  the  other  inventory  is  labeled  KEEP 
AWAY  FROM  FOOD  for  domestic 
transportation.  Alternatively,  they  may 
label  all  packages  with  the  POISON 
label  for  either  domestic  or  international 
transportation,  as  authorized  in  the  final 
rule  under  Docket  HM-215A.  However, 
these  commenters  expressed  concern 
that  if  a  company  chooses  to  maintain 
one  set  of  inventory  bearing  the  POISON 
label,  more  restrictive  operational 
requirements  are  imposed,  thereby, 
increasing  costs. 

Because  RSPA  believes  that  the 
POISON  label  better  represents  the 
toxicity  hazard  of  materials  that  are 
toxic  at  the  Packing  Group  III  level, 
RSPA  is  proposing  adoption  of  the 
POISON  label  for  these  materials.  The 
KEEP  AWAY  FROM  FOOD  label  could 
best  be  described  as  a  handling  label, 
not  as  a  hazard  warning  label.  The  ear 
(stalk)  of  wheat  with  an  "X"  and  the 
words  "HARMFUL.  STOW  AWAY 
FROM  FOODSTUFFS"  imply  that  a 
material  in  a  package  bearing  this  label 
poses  a  limited  hazard  only  to  food.  For 
a  material  assigned  to  Division  6.1. 
Packing  Group  III  on  the  basis  of  acute 
oral  toxicity,  the  label  fails  to  clearly 


convey  a  message  of  danger  through 
direct  oral  ingestion.  In  addition  to  oral 
toxicity,  materials  are  assigned  to 
Division  6.1,  Packing  Group  III  on  the 
basis  of  dermal  toxicity  and  inhalation 
toxicity  by  vapors  and  by  dusts  and 
mists.  The  KEEP  AWAY  FROM  FOOD 
label  clearly  fails  to  convey  these  skin 
absorption  and  inhalation  hazards. 

Adoption  of  the  POISON  label  will 
maintain  alignment  with  international 
standards  and  facilitate  the 
transportation  of  Division  6.1  Packing 
Group  III  materials  in  international 
commerce.  RSPA  believes  that  concerns 
expressed  by  commenters  can  be 
alleviated  through  gradual 
implementation  of  the  POISON  label 
and  placard  requirements  and 
maintenance  of  existing  operational 
exceptions  applicable  to  Division  6.1, 
Packing  Group  III  materials. 

In  response  to  commenters'  concerns 
indicating  that  "POISON"  or  "TOXIC" 
on  a  hazard  warning  label  will  overstate 
the  hazard  of  these  materials  and  will 
result  in  increased  costs,  RSPA  is 
proposing  to  authorize  use  of  the  text 
"PG  III"  on  the  POISON  hazard  warning 
label  as  an  option  to  "POISON"  or 
"TOXIC."  The  placement  of  "PG  III"  on 
the  label  would  be  below  the  center  of 
the  label,  consistent  with  the  display  of 
"POISON"  or  "TOXIC".  Since 
provisions  in  international  regulations 
permit  the  insertion  of  text  indicating 
the  nature  of  the  risk,  RSPA  believes  a 
POISON  or  TOXIC  label  displaying  "PG 
III"  as  text  is  acceptable  in  international 
transportation.  The  following  is  an 
illustration  of  the  modified  label: 
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Current  operational  requirements  in 
49  CFR  F'arts  174  through  177  for 
Division  B.l  Packing  Group  III  materials 
would  be  retained  for  labels  displaying 
"PG  III"  text  This  would  allow  less 
restrictive  stowage  or  separation  from 
foodstuffs  for  these  materials.  However, 
if  a  package  containing  a  Division  6.1 
Packing  Group  III  material  bears  a 
POISON  or  TOXIC  label  not  displaying 
"PG  III"  te.xt,  the  package  would  be 
subject  to  more  stringent  segregation 
requiremtjnts. 

This  proposal  is  responsive  to  those 
who  favor  harmonization  with 
international  requirement.s  because  a 
POISON  label  with  text  indicating  risk 
and  handling  precautions  is  authorized 
under  international  labeling 
requirements  for  Division  6.1  Packing 
Group  III  materials.  An  extended 
transition  period  should  minimize  costs 
by  permitting  existing  stocks  of  KEEP 
AWAY  FROM  FOOD  labels  and 
placards  to  be  depleted,  gradually 
reducing  the  inventory  of  packages 
bearing  a  KEEP  AWAY  FROM  FOOD 
label,  and  allowing  training  in  the  new- 
requirements  to  be  accomplished  as  part 
of  the  required  three-year  recurrent 
training  cycle.  Maintaining  flexible 
operational  requirements  for  these 
materials  will  preclude  the  need  for 
special  packagings.  carriers  will  be  more 
amenable  to  accepting  shipments,  and 
additional  truckload  shipments  will  be 
avoided  by  requiring  separation  from 
foodstuffs  rather  than  loading  on 
separate  vehicles. 

III.  Overview  of  Proposed  Changes  in 
This  NPRM 

Proposed  amendments  to  the  HMR  in 
this  notice  include: 

— Addition  of  a  new  approval  provision 
to  allow-  use  of  recycled  plastics 
material  for  the  manufacturing  of 
plastic  drums  and  jerricans. 

— Amendments  to  the  Hazardous 
Materials  Table  (HMT)  which  would 
add.  revise  or  remove  certain  proper 
shipping  names,  hazard  clas.ses, 
packing  groups,  special  provisions 
including  portable  tank  requirements, 
packaging  authorizations,  bulk 
packaging  requirements,  and 
passenger  and  cargo  aircraft 
maximum  quantity  limitations. 

— Addition,  removal  and  revision  of 
certain  entries  to  the  List  of  Marine 
Pollutants. 

— Addition,  removal  and  revision  of 
new  special  provisions  including  one 
new  special  provision  to  deregulate 
cotton  under  specific  conditions. 

— Amendment  of  the  n.o.s.  and  generic 
proper  shipping  names  which  are 
required  to  be  supplemented  with 


technical  names  in  association  with 
the  basic  description. 

— Incorporation  of  provisions 
authorizing  the  reconditioning  of 
packagings  other  than  metal  drums. 

— Incorporation  of  four  new  shipping 
descriptions  to  more  clearly  describe 
internal  combustion  engines  and 
vehicles  powered  by  flammable  liquid 
and  flammable  gas  fuels. 

—Elimination  of  the  KEEP  AWAY 
FROM  FOOD  label  for  poisonous 
materials  in  Division  6.1,  Packing 
Group  III.  Requiring  the  use  of  a 
POISON  or  TOXIC  label  on 
packagings  containing  materials 
meeting  the  toxicity  criteria  for 
poisonous  materials  in  Division  6.1, 
Packing  Group  III.  Allowing  optional 
text  on  the  POISON  or  TOXIC  label  to 
read  "PG  III." 

— .■\mendment  of  periodic  inspection 
requirements  for  portable  tanks  and 
IBCs  which  are  intended  for  the 
transport  of  a  single  material. 

— Addition  of  requirements  for  limited 
quantity  packagings  containing  fragile 
inner  packagings. 

— Incorporation  of  an  exception  for 
certain  shock  absorbers,  struts,  gas 
springs  and  shocks  and  other 
automobile  energy  absorbing  articles. 

— Amendment  of  IBC  repair, 
qualification  and  maintenance 
requirements. 

IV.  Summary  of  Regulatory  Changes  by 
Section 

Part  171 

Section  171.7 

RSPA  proposes  to  update  the 
incorporation  by  reference  for  four 
American  Society  of  Mechanical 
Engineers  (ASTM)  standards,  one 
.\merican  Pyrotechnics  Association 
(APA)  standard,  one  Department  of 
Defense  (DOD)  standard,  the  ICAO 
Technical  Instructions,  the  IMDG  Code 
and  the  UN  Recommendations.  One 
new  incorporation  by  reference  would 
be  added  under  the  International 
Organization  for  Standardization  (ISO). 

"ASTM  D  3278-95  Standard  Test 
Methods  for  Flash  Point  of  Liquids  by 
Setaflash  Scale  Closed-Cup  Apparatus" 
would  be  updated  to  the  1996  edition. 
"ASTM  D56-93  Standard  Test  Method 
for  Flash  Point  by  Tag  Closed  Tester," 
"ASTM  D93-94  Standard  Test  Method 
for  Flash  Point  by  Pensky-Martens 
Closed  Cup  Tester"  and  "ASTM  D3828- 
93  Standard  Test  Method  for  Flash  Point 
by  Small  Scale  Closed  Tester"  would  be 
updated  to  the  1997  editions.  The 
updates  would  reflect  the  latest 
revisions  to  the  standards  which  are 
used  for  the  classification  of  Class  3 
flammable  liquids  in  §§173.120  and 


173.121.  "APA  Standard  87-1,  Standard 
for  Construction  and  Approval  for 
Transportation  of  Fireworks,  Novelties, 
and  Theatrical  Pyrotechnics"  would  be 
updated  to  the  January  23,  1998  version 
which  would  bring  the  standards  up-to- 
date  with  current  industry  practices. 
"DOD  TB  700-2;  NAVSEAINST  8020.8; 
AFTO  llA-1-47;  DLAR  8220.1; 
Explosives  Hazard  Classification 
Procedure"  would  be  updated  to  the 
January  1998  edition.  RSPA  has 
reviewed  the  updated  standards  and  has 
concluded  that  no  major  technical 
amendments  have  been  incorporated 
into  these  standards. 

References  to  the  ICAO  Technical 
Instructions  would  be  updated  to  the 
1999-2000  edition,  the  IMDG  Code 
would  be  updated  to  Amendment  29 
and  the  UN  Recommendations  would  be 
updated  to  the  tenth  revised  edition. 

Finally,  consistent  with  the  proposed 
addition  of  a  new  special  provision  for 
the  entry  "Cotton,"  NA1365,  "ISO  8115, 
Cotton  Bales — Dimensions  and  Density, 
1986  Edition"  would  be  added  to  the 
table  of  material  incorporated  by 
reference.  (See  proposed  amendments  to 
the  Hazardous  Materials  Table.) 

Section  171.11 

Paragraph  (d}(4)(ii)  requires  a 
hazardous  material  being  transported  in 
accordance  with  the  ICAO  Technical 
Instructions  to  include  on  the  shipping 
papers  an  indication  that  the  shipment 
is  being  made  in  accordance  with 
§  171.11  or  include  the  letters  "ICAO." 
RSPA  is  proposing  to  change  this 
requirement  from  a  mandatory 
requirement  to  a  recommendation  by 
changing  the  word  "must"  to  "should" 
each  place  it  appears  in  paragraph 
(d)(4)(ii).  Paragraph  (d)(14)  would  be 
revised  for  consistency  with 
§  173.306(a)(1)  which  allows  an 
exception  from  the  HMR  for  certain 
aerosols  in  containers  of  not  more  than 
four  fluid  ounces. 

Section  171.12 

Paragraph  (b)(15)  would  be  revised  to 
include  references  to  §  171.12a(b)(13). 
Paragraph  (b)(17)  would  be  revised  for 
consistency  with  §  173.306(a)(1)  which 
allows  an  exception  from  the  HMR  for 
certain  aerosols  in  containers  of  not 
more  than  four  fluid  ounces. 

Section  171.12a 

Paragraph  (b)(13)  would  be  revised  to 
provide  reciprocity  for  certain  Canadian 
specification  cylinders  to  be  transported 
within  the  United  States.  Canada's 
cylinder  specifications  contained  in  the 
Transportation  of  Dangerous  Goods 
(TDG)  Regulations  and  prior  to  that  in 
the  Canadian  Transport  Commission 
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Regulations  for  the  Transportation  of 
Dangerous  Commodities  by  Rail  (CTC) 
were  identical  to  the  DOT 
specifications.  Only  after  the 
implementation  of  the  DOT's  foreign 
approval  program  and  Transport 
Canada's  (TC)  recent  changes  to 
implement  standards  harmonizing  the 
international  regulations  were  there  any 
restrictions  placed  on  the  free 
movement  of  CTC/TC  and  US  DOT 
specification  cylinders  across  the 
border.  RSPA  has  reached  an  agreement 
with  Transport  Canada  to  establish  a 
program  for  cylinders  manufactured  and 
certified  in  accordance  with  the  TDG 
regulations  to  be  qualified  for  the 
transportation  of  hazardous  materials  in 
the  United  States.  These  changes  would 
facilitate  the  movement  of  Canadian  and 
domestic  cylinders  between  the  United 
States  and  Canada.  Transport  Canada 
has  agreed  to  make  similar  amendments 
in  the  TDG  Regulations. 

Paragraph  Cb){16)  would  be  revised  for 
consistency  with  §  173.306(a)(1)  which 
allows  an  exception  from  the  HMR  for 
certain  aerosols  in  containers  of  not 
more  than  four  fluid  ounces. 

Section  171.14 

Paragraph  (f)  would  be  revised  to 
provide  a  delayed  implementation  date 
for  amendments  adopted  in  the  final 
rule.  The  effective  date  of  the  final  rule 
would  be  October  1,  1998.  However, 
RSPA  would  authorize  an  immediate 
voluntary  compliance  date  to  allow 
shippers  to  prepare  their  international 
shipments  in  accordance  with  the  new 
ICAO,  IMDG  Code  and  HMR  provisions. 
RSPA  would  also  authorize  a  delayed 
mandatory  compliance  with  the  new 
requirements  until  October  1,  1999.  This 
delay  would  be  comparable  to  the 
transition  provisions  provided  in  the 
final  rule  under  Docket  HM-215B  and 
offers  a  sufficient  phase-in  period  to 
implement  new  provisions  and  deplete 
current  stocks  of  shipping  papers, 
labels,  placards  and  containers  affected 
by  the  new  requirements.  In  addition, 
paragraph  (d)(2)  would  permit 
intermixing  of  old  and  new  hazard 
communication  requirements  until 
October  1, 1999.  Based  on  its  own 
initiative  and  comments  provided  in 
petitions,  RSPA  is  also  proposing  an 
extended  delayed  implementation 
period  for  use  of  the  POISON/TOXIC 
label  for  Division  6.1,  Packing  Group  III 
materials  and  allowdng  continued  use  of 
the  KEEP  AWAY  FROM  FOODSTUFFS 
label  until  October  1,  2003. 


Part  172 

Section  172.101 

In  RSPA's  ongoing  effort  to  improve 
and  simplify  the  HMR,  a  new  symbol, 
the  asterisk  (*),  would  be  added  to 
§  172.101(b).  The  new  symbol  would 
denote  the  n.o.s.  and  generic  proper 
shipping  names  which  are  required  to 
be  supplemented  with  the  technical 
name  of  the  hazardous  material  in 
parentheses  and  in  association  with  the 
basic  description.  Currently,  these 
proper  shipping  names  are  listed  in 
§  172.203(k)(3).  As  a  result  of  the 
proposed  change,  paragraph  (k)(3) 
would  be  removed.  In  addition,  RSPA  is 
proposing  to  add  and  remove  certain 
proper  shipping  names  concerning  this 
requirement  for  consistency  with  the 
tenth  revised  edition  of  the  UN 
Recommendations.  (See  §  172.203 
preamble  discussion.) 

The  Hazardous  Materials  Table  (HMT) 

Proposed  amendments  to  the  HMT  for 
the  purpose  of  harmonizing  with  the 
tenth  revised  edition  of  the  UN 
Recommendations  would  include  the 
following; 

The  "+"  would  be  added  to  Column 
1  to  fix  the  proper  shipping  name, 
hazard  class  and  packing  group  for  the 
entries,  "Aminophenols  (o-;m-;p-;]," 
'  'Chlorodinitrobenzenes, ' " 
"Dichloroanilines,  liquid," 
"Dichloroanilines,  solid,"  "o- 
Dichlorobenzene,"  "N,N- 
Diethylaniline,"  "Epichlorohydrin," 
"Nitroanilines  [o-;m-;p-;]," 
"Nitroanisole,"  "Nitrobenzene," 
"Nitrophenols  (o-,7T7-,p-,)," 
"Phenetidines,"  "Phenylenediamines 
(o-;m-;p-;),"  "Toluene  diisocyanate." 
"Toluidines,  liquid"  and  "Toluidines, 
solid."  This  proposed  action  would 
align  the  HMR  with  the  UN 
Recommendations  which  uses  Special 
Provision  279  to  indicate  materials 
which  are  classified  on  the  basis  of 
human  experience. 

Various  other  changes  to  the  HMT 
include  the  follovdng: 

A  number  of  hazardous  materials 
proper  shipping  names  would  be 
revised,  including  the  deletion  of  the 
word  "commercial"  from  the  entries, 
"Charges,  shaped,  commercial,  without 
detonator,"  (UN  0059,  0439,  0440  and 
0441),  the  revision  of  the  entry  "Amyl 
alcohols"  to  "Pentanols"  and  the 
revision  of  the  entry  "Dithiocarbamate 
pesticides,  liquid,  toxic"  to 
"Thiocarbamate  pesticide,  liquid, 
toxic." 

For  entries  such  as  "Aluminum 
alkyls"  and  "Sodium  nitrite,"  the 
subsidiary  risks  would  be  revised. 


The  entries,  "Aviation  regulated 
liquid,  n.o.s."  and  "Aviation  regulated 
solid,  n.o.s."  would  be  added  for 
alignment  with  the  ICAO  Technical 
Instructions  and  the  UN 
Recommendations. 

The  entry  "Wheel  chair,  electric" 
would  be  removed  as  an  acceptable 
proper  shipping  name.  "Wheel  chair, 
electric"  would  only  be  maintained  as  a 
"see  entr\'  '  for  purposes  of  referring 
users  of  the  HMR  to  the  proper  shipping 
name  "Battery  powered  equipment." 

For  materials  such  as  "Chlorosilar.es. 
corrosive,  n.o.s."  Column  7  would  be 
revised  to  reflect  the  alignment  of  the 
portable  tank  assignments  with  those  in 
the  UN  Recommendations. 

For  the  entry,  "Plastic  molding 
compounds  in  dough,  sheet  or  extruded 
rope  form  evolving  flammable  vapor." 
to  correct  an  error,  the  non-bulk 
authorization  reference  would  be 
amended  by  revising  the  reference  to 
read  "221."  In  addition,  §  173.221 
would  be  amended  to  authorize  bulk 
packagings.  The  packaging 
authorization  for  the  entry,  "Polymeric 
beads,  expandable,  evolving  flammable 
vapor. "  would  also  be  revised  to  read 
"221."  (See  §173.221  for  additional 
discussion.) 

For  the  entries,  "Batteries,  wet.  filled 
with  acid,  electric  storage"  and 
"Batteries,  wet,  filled  with  alkali. 
electric  storage."  RSPA  proposes  to 
increase  the  passenger  aircraft  quantity 
limitation  from  25  kg  gross  mass  to  30 
kg  gross  mass.  This  proposed  change  is 
consistent  with  the  amendments  to  the 
1999-2000  edition  of  the  ICAO 
Technical  Instructions. 

RSPA  received  a  petition  (P-1316). 
requesting  that  under  certain  conditions 
baled  cotton  which  does  not  meet  the 
criteria  of  any  hazard  class  should  be 
excepted  from  the  requirements  of  the 
HMR.  In  response  to  this  petition,  RSPA 
is  proposing  to  add  a  new  special 
provision  for  NA1365,  "Cotton"  (dn,). 
indicating  that  it  is  not  subject  to  the 
requirements  of  the  HMR  when  it  is 
baled  in  accordance  with  ISO  8115, 
"Cotton  Bales — Dimensions  and 
Density"  to  a  density  of  at  least  360  kg/ 
m'  (22.4jb/ft')  and  it  is  transported  in  a 
freight  container  or  closed  transport 
vehicle.  This  is  consistent  with  a 
decision  taken  by  the  International 
Maritime  Organization  and  a  subsequent 
competent  authority  approval  issued  by 
RSPA. 

Based  on  its  own  initiative,  RSPA  is 
proposing  that  the  entry,  "Dangerous 
goods  in  machinery  or  Dangerous  goods 
in  apparatus"  be  included  in  the  HMT. 
This  entry  was  adopted  in  the  ICAO 
Technical  Instructions  to  provide  an 
exception  from  the  UN  packaging 
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performance  tests  for  equipment, 
machinery'  or  apparatus  containing 
small  quantities  of  hazardous  materials. 
RSPA  believes  this  entry  is  useful  for 
transport  by  all  modes  of  transportation 
and  provides  a  more  practical  means  of 
describing  machinery  or  apparatus 
containing  small  quantities  of  hazardous 
materials  when  the  machinery  or 
apparatus  is  not  specifically  listed  in  the 
HMT.  Although  this  shipping 
description  has  not  been  adopted  by  the 
UN  Committee  of  Experts  on  the 
Transport  of  Dangerous  Goods.  RSPA 
expects  that  the  Committee  will  adopt 
this  entry  and  assign  it  a  new  UN 
number  in  the  eleventh  revised  edition 
of  the  UN  Recommendations.  RSPA  will 
include  the  UN  number  assignment  in 
the  final  rule  if  it  is  assigned  after 
publication  of  this  NPRM.  In  this 
NPRM,  RSPA  is  proposing  the 
assignment  of  a  North  American 
{NA8001)  identification  number  in  the 
interim. 

For  purposes  of  the  Government 
Printing  Office's  typesetting  procedures, 
readers  should  be  aware  that  for  certain 
entries  in  the  HMT,  such  as  those  with 
revised  proper  shipping  names,  the 
change  may  appear  as  a  removal  and 
addition,  as  opposed  to  a  revision  of  the 
regulatory  text  in  the  Column  (2) 
changes.  Readers  should  review  all 
changes  appearing  in  the  §  172.101 
regulatory  text  for  a  complete  view  of 
the  proposed  changes. 

Appendix  B  to  §172.101 

A  number  of  materials  would  be 
added,  removed  or  amended  in  the 
HMR's  List  of  Marine  Pollutants.  The 
proposed  amendments  are  consistent 
with  the  marine  pollutants  identified  in 
Amendment  29  to  the  IMDG  Code. 
Included  is  the  proposed  removal  of 
"Nitrates,  inorganic,  n.o.s."  which  is 
based  on  a  petition  (P-1311). 

Section  172.102 

Eleven  new  special  provisions  would 
be  added  and  one  removed  for 
consistency  with  the  tenth  revised 
edition  of  the  UN  Recommendations; 
three  obsolete  special  provisions  would 
be  removed;  and  two  would  be  ■ 
editorially  revised  as  follows: 

Special  Provision  43  would  be  revised 
by  adding  an  exception  for  certain 
nitrocellulose  membrane  filters.  The 
exception  is  consistent  with  the  1999- 
2000  edition  of  the  ICAO  Technical 
Instructions. 

Special  Provision  125  would  be 
revised  to  correct  an  editorial  error  for 
the  percentages  of  phlegmatizers  in 
mixtures. 

A  new  special  provision  129  would  be 
assigned  to  the  proposed  new  entry. 


"Nitroglycerin  mixture,  desensitized, 
liquid,  flammable,  n.o.s.  with  not  more 
than  30%  nitroglycerin,  by  mass."  to 
require  that  the  material's  classification, 
transportation,  packing  group 
assignment  and  packaging  must  be 
approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety. 

A  new  special  provision  130  would  be 
added  for  the  entry,  "Battery,  dry.  not 
subject  to  the  requirements  of  this 
subchapter"  to  identify  conditions  that 
must  be  met  in  order  to  be  excepted 
from  the  HMR. 

A  new  special  provision  131  would  be 
assigned  to  the  proposed  new  entry, 
"Flammable  solid,  oxidizing,  n.o.s.," 
(Packing  Groups  II  and  III),  to  prohibit 
the  material  from  being  offered  for 
transportation  unless  approved  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

A  new  special  provision  132  would  be 
added  for  the  proper  shipping  name, 
"Ammonium  nitrate  fertilizers," 
UN2071.  The  special  provision  would 
allow  this  material  to  be  excepted  from 
the  requirements  of  the  HMR  provided 
a  UN  trough  test  {Section  38,  UN 
Manual  of  Test  and  Criteria) 
demonstrates  that  the  material  is  not 
liable  to  self-sustaining  decomposition, 
and  that  the  material  does  not  contain 
an  excess  of  nitrate  greater  than  10%  by 
mass.  This  material  is  currently  only 
regulated  for  transportation  by  air  and 
water  modes. 

A  new  special  provision  133  would  be 
added  for  the  proposed  new  entry,  "Air 
bag  inflators,  compressed  gas  or  Air  bag 
modules,  compressed  gas  or  Seat-belt 
pretensioners,  compressed  gas,"  to 
clarify  which  articles  should  be 
transported  under  these  shipping 
descriptions.  The  special  provision 
would  also  provide  conditions  for 
packaging  and  design  of  these  articles. 

A  new  special  provision  134  would  be 
added  for  the  entry  "Battery-powered 
vehicle  or  Battery-powered  equipment" 
to  identify  the  entry  as  being  used  for 
battery-powered  equipment  or  vehicles. 

A  new  special  provision  135  would  be 
added  for  the  proposed  new  entries, 
"Engines,  internal  combustion, 
flammable  gas  powered,"  "Engines, 
internal  combustion,  flammable  liquid 
powered,"  "Vehicle,  flammable  gas 
powered,"  and  "Vehicle,  flammable 
liquid  powered"  to  indicate  the 
appropriate  shipping  description  to  be 
used  when  internal  combustion  engines 
are  installed  in  a  vehicle. 

A  new  special  provision  136  would  be 
added  for  the  proposed  new  entry, 
"Dangerous  goods  in  machinery  or 
Dangerous  goods  in  apparatus."  The 
special  provision  clarifies  the 


restrictions  and  exceptions  for 
transporting  hazardous  materials  under 
the  new  entry. 

A  new  special  provision  137  would  be 
added  for  the  entry,  "Cotton,"  NA1365. 
See  discussion  under  The  Hazardous 
Materials  Table  (HMT). 

A  new  special  provision  138  would  be 
added  for  the  entry,  "Lead  compounds, 
soluble,  n.o.s."  This  special  provision 
would  clarify  the  definition  for  soluble 
lead  compounds. 

A  new  special  provision  A35  would 
be  added  for  the  proposed  new  entries, 
"Aviation  regulated  liquid,  n.o.s."  and 
"Aviation  regulated  solid,  n.o.s.,"  to 
clarify  that  the  proper  shipping  names 
include  any  substance  not  meeting  any 
of  the  other  hazard  classes,  but  which 
has  certain  properties  that  could  cause 
extreme  annoyance  or  discomfort  in  the 
event  of  spillage  or  leakage  aboard 
aircraft  to  crew  members  so  as  to 
prevent  their  performance  of  duties. 

Special  Provision  17  applies  to  the 
entry,  "Hydrogen  peroxide,  aqueous 
solutions  with  not  less  than  8  percent 
but  less  than  20  percent  hydrogen 
peroxide  (stabilized  as  necessary)." 
Special  Provision  17  would  be  deleted 
because  the  information  it  contains  is 
duplicative  with  the  italicized  portion 
of  the  proper  shipping  name. 

Special  Provision  20  would  be 
removed  because  it  no  longer  is  used  for 
any  entries  in  the  HMT. 

Special  Provision  104  would  be 
removed  for  consistency  with  the  UN 
Recommendations. 

Based  on  a  comment  received  by 
RSPA,  Special  Provision  BlOl  would  be 
editorially  revised  to  clarify  that  when 
intermediate  bulk  containers  are  used, 
only  those  constructed  of  metal  are 
authorized.  RSPA  agrees  with  the 
commenter  that  the  present  wording  is 
confusing  and  can  be  intrepreted  to 
mean  that  metal  IBCs  are  the  only 
authorized  packagings. 

Special  Provision  N9  applies  to  the 
entry,  "Cotton  waste,  oily,"  UN1364. 
Special  Provision  N9  would  be  deleted 
consistent  with  the  deletion  of  Special 
Provision  34  in  the  tenth  revised  edition 
of  the  UN  Recommendations. 

Section  172.203 

In  §  172.203,  paragraph  (k)  would  be 
revised  to  reflect  the  proposed  means  of 
identifying  n.o.s.  and  generic  names  (see 
§  172.101)  and  paragraph  (k)(3)  would 
be  removed  and  paragraph  (k)(4)  would 
be  redesignated  (k)(3).  This  proposed 
action  would  be  a  result  of  the  proposed 
amendment  to  §  172.101(b)  which 
would  add  a  new  symbol  (the  asterisk) 
to  the  HMT  for  the  assignment  to  n.o.s. 
and  generic  proper  shipping  names 
requiring  technical  names. 
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Approximately  19  new  proper  shipping 
names  are  being  proposed,  in  this 
NPRM,  to  be  required  to  be 
supplemented  with  a  technical  name. 
These  additions  are  consistent  with  the 
UN  Recommendations.  There  are 
approximately  99  proper  shipping 
names  currently  required  to  be 
supplemented  with  a  technical  name  in 
the  UN  Recommendations  that,  in  the 
opinion  of  RSPA,  do  not  warrant 
requiring  a  supplementary  technical 
name.  The  majority  of  these  are 
pesticides  with  proper  shipping  names 
which  RSPA  believes  are  sufficiently 
descriptive.  RSPA  believes  that 
requiring  these  proper  shipping  names 
to  be  supplemented  with  technical 
names  adds  minimal  value  for 
emergency  response  purposes  while 
introducing  an  unwarranted  burden  on 
the  shipper.  The  proposed  actions 
would  simplify  the  use  and  reduce  the 
volume  of  the  HMT,  as  well  as  align  it 
with  international  requirements.  (See 
preamble  discussion  under  §  172.101.) 

Sections  172.400.  1 72.400a.  172.405. 
172.407 

RSPA  is  proposing  revisions  to  the 
labeling  requirements  for  Division  6.1 
Packing  Group  III  materials.  RSPA 
issued  an  ANPRM  on  November  8, 
1993,  under  Docket  HM-217,  [58  FR 
59224]  addressing  changes  to  Division 
6.1,  Packing  Group  III  labeling 
requirements  consistent  with  an 
amendment  incorporated  in  the  eighth 
revised  edition  of  the  UN 
Recommendations.  Because  RSPA 
believes  that  the  POISON  label  better 
represents  the  toxicity  hazard  of 
materials  that  are  toxic  at  the  Packing 
Group  III  level,  RSPA  is  proposing 
adoption  of  the  POISON  label 
requirement  for  these  materials.  The 
KEEP  AWAY  FROM  FOOD  label  could 
best  be  described  as  a  handling  label, 
not  as  a  hazard  warning  label.  The  ear 
(stalk)  of  wheat  with  an  "X"  and  the 
words  "HARMFUL,  STOW  AWAY 
FROM  FOODSTUFFS"  imply  that  a 
material  in  a  package  bearing  this  label 
poses  a  limited  hazard  only  to  food.  For 
a  material  assigned  to  Division  6.1. 
Packing  Group  III  on  the  basis  of  acute 
oral  toxicity,  the  label  fails  to  clearly 
convey  a  message  of  danger  through 
direct  oral  ingestion.  Paragraph  (f)(10)  in 
§  172.405  would  be  revised  to  reflect 
that  a  label  for  a  Division  6.1  Packing 
Group  III  material  may  be  modified  to 
display  the  text  "PG  III"  below  the  mid- 
line of  the  label,  instead  of  "TOXIC" 
("POISON").  Section  172.407  is  revised 
to  add  the  lettering  size  requirements  for 
SPONTANEOUSLY  COMBUSTIBLE 
and  DANGEROUS  WHEN  WET  labels. 


Section  172.431 

This  section  would  be  removed  and 
reserved,  thereby  deleting  the 
specifications  for  the  KEEP  AWAY 
FROM  FOOD  label  and  placard. 

Section  1 72.504 

Consistent  with  the  proposed  changes 
in  §§172.400,  172.400a,  172.405  and 
172.407,  in  the  paragraph  (e)  Table  2. 
the  entr\'  for  Division  6.1,  Packing 
Group  III  would  be  removed  and  the 
entry  for  Division  6.1,  Packing  Group  I 
or  II,  other  than  Zone  A  or  B  inhalation 
hazard  would  be  revised.  Paragraph 
(0(10)  would  be  revised  to  reflect  that  a 
placard  for  Division  6.1,  PG  III  material 
may  be  modified  to  display  the  text  "PG 
III"  below  the  mid-line  of  the  placard. 

Section  1 72.553 

This  section  would  be  removed  and 
reserved,  in  line  with  §  172.431  to  delete 
the  specifications  for  the  KEEP  AWAY 
FROM  FOOD  label  and  placard. 

Part  173 

Section  173.1 

For  uniformity  with  other  references 
in  the  HMR.  the  reference  to  the 
"Recommendations  of  the  United 
Nations  Committee  of  Experts  on  the 
Transport  of  Dangerous  Goods"  in 
paragraph  (d)  is  revised  to  read  "UN 
Recommendations." 

Section  1 73.2a 

The  §  173.2a,  paragraph  (b) 
Precedence  of  Hazard  Table  would  be 
revised  to  align  it  with  the  UN 
Recommendations.  Currently,  there  are 
two  differences  between  the  UN 
Precedence  of  Hazard  Table  and  the 
HMR  Precedence  of  Hazard  Table.  The 
differences  involve,  (1)  the  combination 
of  a  Division  4.3,  Packing  Group  11 
material  and  a  Class  8,  Packing  Group 
II  material,  and  (2)  a  Division  5.1. 
Packing  Group  II  material  and  a  Class  8. 
Packing  Group  II  material.  Consistent 
with  the  UN  Recommendations.  RSPA 
proposes  to  revise  these  entries  by 
having  the  Division  4.3,  Packing  Group 
II  hazard  and  the  Division  5.1,  Packing 
Group  II  hazards  take  precedence  o\  er 
the  Class  8  Packing  Group  II  hazard 

Section  173.25 

Paragraph  (b)  would  be  revised  to 
authorize  shrink-wrapped  or  stretch- 
wrapped  trays  as  outer  packagings  onlv 
if  the  inner  packagings  are  not  fragile. 
liable  to  break  or  be  easily  punctured 
(such  as  those  made  of  glass,  porcelain, 
stoneware  or  certain  plastics).  On  the 
basis  of  this  provision,  RSPA  is 
proposing  to  remove  the  requirement  for 
these  packages  to  meet  the  PG  III 


performance  standards.  These  proposed 
changes  would  be  consistent  with 
amendments  adopted  in  the  ninth  and 
tenth  revised  editions  of  the  UN 
Recommendations. 

Section  173.28 

Paragraph  (c)(2)  would  be  revised  and 
a  new  paragraph  (c)(5)  would  be  added 
to  authorize  the  reconditioning  of 
packagings  other  than  metal  drums. 
This  revision  is  consistent  with 
amendments  adopted  in  the  tenth 
revised  edition  of  the  UN 
Recommendations. 

Section  173.29 

In  §  173.29.  paragraph  (b)(2)(iv)(B) 
would  be  revised  to  clarif\-  that  a  non- 
flammable gas  other  than  anhvdrous 
ammonia,  no  longer  meeting  the 
defining  criteria  because  of  reduced 
pressure,  is  not  subject  to  the  HMR. 
Currently,  §  173.29  references  an 
absolute  pressure  less  than  276  kPa  (40 
psia):  at  21  °C  (70  °F).  The  absolute 
pressure  would  be  corrected  to  read 
"less  than  280  kPa  (40.6  psia)  at  20  =C 
(68  °F)"  for  consistency  with  the 
absolute  pressure  reference  in 
§  173.115(b). 

Section  173.32b 

Consistent  with  an  amendment 
adopted  in  the  tenth  revised  edition  of 
the  LIN  Recommendations,  a  new 
sentence  would  be  added  to  paragraph 
(b)(1)  to  allow  for  the  internal 
inspection  to  be  waived  or  substituted 
by  other  test  methods  or  inspection 
procedures  for  tanks  transporting  a 
single  substance  (dedicated  service), 
subject  to  approval  by  the  Associate 
.Administrator  for  Hazardous  Materials 
Safety. 

Section  1  73.32c 

Paragraph  (j)  would  be  revised  for 
consistency  with  the  UN" 
Recommendations  to  allow  IM  portable 
tanks  which  are  filled  to  less  than  20% 
of  their  capacity,  to  be  offered  for 
transportation.  Currently,  the  HMR 
prohibit  any  portable  tank  or  tank 
compartment  having  a  volume  greater 
than  7,500  liters,  which  is  filled  to  less 
than  80%  of  capacity,  from  being 
offered  for  transportation. 

Section  173.35 

Consistent  with  the  UN 

Recommendations,  the  prohibition  of 
the  reuse  of  fiberboard.  wooden  and 
some  flexible  IBCs  would  be  eliminated 
However,  based  on  RSPA's  own  safetv 
concerns.  RSPA  is  proposing  to 
maintain  the  reuse  restriction  for 
multiwall  paper  flexible  IBCs  (13M1 
and  13M2). 
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Section  173.56 

In  paragraphs  (b)(2)(i)  and  {b)(3)(i). 
the  reference  to  a  DOD  incorporation  by 
reference  document  would  be  updated 
by  removing  an  outdated  edition  date.  A 
corresponding  change  with  the  updated 
edition  date  is  proposed  under  §  171.7. 

Section  173.59 

Consistent  with  amendments  adopted 
in  the  tenth  revised  edition  of  the  UN 
Recommendations  and  consequential 
proposed  amendments  to  the  HMT,  the 
word  "commercial"  would  be  deleted 
from  the  proper  shipping  names. 
"Charges,  shaped,  commercial,  without 
detonator. "  in  this  section.  RSPA 
believes  that  the  word  "commercial" 
does  not  add  information  which  could 
be  useful  to  emergency  responders. 

Section  173.121 

Paragraph  (b)  would  be  amended  to 
align  it  with  the  UN  Recommendations 
based  on  a  decision  taken  by  the  UN 
Committee  of  Experts  at  its  nineteenth 
session.  Paragraph  (b)  provides  an 
exception  for  viscous  flammable  liquids 
such  as  paints,  enamels,  varnishes, 
adhesives  and  polishes  with  a  flash 
point  of  less  than  23  °C  to  be  classified 
as  PC  III  materials,  provided  the 
material  does  not  contain  any  substance 
with  a  primary  or  subsidiary  risk  of 
Division  6.1  or  Class  8.  In  the  ninth 
revised  edition,  the  UN  Committee  of 
Experts  included  an  exception  which 
authorized  mixtures  containing  not 
more  than  5%  of  substances  in  Packing 
Group  I  or  Packing  Group  II  of  Division 
6.1  or  Class  8,  or  not  more  than  5%  of 
substances  in  Packing  Group  I  of  Class 
3  requiring  a  Division  6.1  or  Class  8 
subsidiary  label  to  be  reclassified  in  PC 
III  in  the  Recommendations.  This 
exception  was  not  adopted  by  ICAO  or 
IMO  based  in  part  on  proposals 
submitted  by  RSPA.  RSPA  believes  the 
proposed  amendment  enhances  safety 
while  simplifying  the  classification 
provisions  in  §  173.121. 

Section  173.159 

In  §  173.159(g)(2),  RSPA  proposes  to 
authorize  additional  packagings  for 
electrolyte,  acid  or  alkaline  corrosive 
batter>'  fluid  included  with  storage 
batteries  and  filling  kits.  RSPA  received 
a  petition  (P-1313)  which  stated  that  the 
corrosive  attack  to  steel  is  slight  and 
that  steel  drums  and  steel  boxes  have  a 
structural  integrity  that  exceeds  the 
presently  authorized  plywood  and 
wooden  boxes.  RSPA  agrees  and 
proposes  to  revise  paragraph  (g)(2)  to 
reflect  the  authorization  of  steel  drums 
and  steel  boxes  by  authorizing  strong 
outer  packagings  which  conform  to 
military  specifications,  as  opposed  to 


only  wooden  boxes.  RSPA  is  interested 
in  comments  or  proposals  for 
simplifying  the  packaging  requirements 
in  §  173.159  and  the  need  to  allow 
additional  packagings  such  as  plastic 
packagings. 

Section  173.162 

In  §  173.162,  the  packaging 
requirements  for  gallium  would  be 
revised  by  affording  shippers  more 
fiexibilty  in  packaging  alternatives 
while  providing  an  adequate  level  of 
safety.  The  revision  would  be  consistent 
with  the  IMDG  Code  which  currently 
includes  more  packaging  alternatives  for 
transporting  galUum  than  does  the 
HMR. 

Section  173.164 

In  §  173.164,  in  paragraph  (a),  the 
limitation  of  not  more  than  3.5  kg  [7.7 
pounds)  capacity  for  quicksilver  flasks 
would  be  replaced  with  35  kg  (77 
pounds).  This  action  would  correct  an 
editorial  error  and  bring  the  quantity  in 
line  with  ICAO.  Paragraph  (c)  would 
also  be  revised  to  correct  an  editorial 
error  by  removing  the  100  mg  quantity 
limitation  for  mercury  in  manufactured 
articles  or  apparatuses.  Paragraph  (c) 
applies  to  exceptions  from 
specifications  packaging  requirements. 

Section  173.196 

In  §  173.196,  paragraph  (a)(iii) 
indicates  that  absorbent  material  must 
be  placed  between  the  primary 
receptacle  and  the  secondary  packaging. 
Consistent  with  a  decision  taken  by  the 
ICAO  Dangerous  Goods  Panel,  absorbent 
material  is  only  necessary  for  liquid 
materials.  On  this  basis,  in 
§  173.196(a){iii),  the  words  "When  the 
primary  receptacle  contains  liquids" 
would  be  inserted  in  the  first  sentence 
before  "An  absorbent  material". 

Section  173.220 

RSPA  is  proposing  amendments  to 
§  173.220  to  include  requirements  for 
both  liquid  and  gas  fueled  vehicles 
consistent  with  amendments  adopted  by 
ICAO  in  Packing  Instruction  900  and  the 
four  new  shipping  descriptions 
proposed  for  incorporation  in  the  HMT 
for  internal  combustion  engines  and 
vehicles.  For  editorial  purposes  and 
clarity,  specific  requirements  in 
§  173.306  relevant  to  gas  powered 
vehicles  and  hazardous  components 
installed  in  vehicles  are  proposed  to  be 
consolidated  in  this  section. 

Section  173.221 

In  response  to  two  petitions  (P-1344 
and  P-1353),  RSPA  is  proposing  to 
revise  the  packaging  requirements  for 
"Polymeric  beads,  expandable,  evolving 


flammable  vapor. "  and  "Plastic  molding 
compound  in  dough,  sheet  or  extruded 
rope  form  evolving  flammable  vapor." 
while  consolidating  the  non-bulk  and 
bulk  packaging  requirements  in 
§  173.221.  RSPA  agrees  with  the 
petitioners  that  the  packaging 
requirements  for  these  materials  are 
overly  restrictive  and  that  bulk 
packagings  should  be  authorized  for 
"Plastic  molding  compound  in  dough, 
sheet  or  extruded  rope  form  evolving 
flammable  vapor. " 

Section  173.222 

RSPA  is  proposing  to  remove 
§  173.222  and  replace  it  with 
requirements  for  a  proposed  new  entry. 
Since  §  175.10  applies  to  wheelchairs 
transported  as  checked  baggage  and 
§  173.220  applies  to  wheelchairs 
transported  in  commerce,  RSPA 
believes  §  173.222  is  not  necessary.  This 
proposed  amendment  is  consistent  with 
the  proposal  to  remove  the  description 
"Wheel  chair,  electric"  in  the  HMT  as 
an  acceptable  proper  shipping  name  and 
include  it  only  for  purposes  of 
referencing  users  of  the  HMR  to  "Battery 
powered  equipment,"  UN3171.  "Battery 
powered  equipment"  is  the  proper 
shipping  name  used  in  the  ICAO 
Technical  Instructions,  IMDG  Code  and 
UN  Recommendations  for  wheel  chair, 
electric. 

Section  173.222  would  be  replaced 
with  requirements  applicable  to  the 
proposed  new  entry,  "Dangerous  goods 
in  machinery  or  Dangerous  Goos  in 
Apparatus."  The  proposed  requirements 
would  be  consistent  with  those 
currently  in  the  ICAO  Technical 
Instructions. 

Section  173.225 

In  paragraph  (b)  a  new  organic 
peroxide  formulation  would  be  added  to 
the  Organic  Peroxides  table  consistent 
with  the  tenth  revised  edition  of  the  UN 
Recommendations.  Various  entries 
would  be  corrected  due  to  typographical 
errors,  in  addition,  based  on  comments 
received  by  RSPA.  the  word  "product" 
would  be  inserted  before  the  word 
"evaluation"  in  paragraph  (c)(2).  This 
proposed  change  would  clarify  that  the 
exception  for  samples  applies  for 
purposes  of  shipping  products  for 
evaluation  and  not  only  for  hazard 
classification  purposes.  In  addition, 
various  changes  would  be  made  due  to 
printing  errors. 

Section  173.243 

RSPA  proposes  to  add  a  new 
paragraph  (e)(3)  to  authorize  a  Class  8 
subsidiary  hazard,  PG  III  to  be  packaged 
in  accordance  with  §  173.242.  In  the 
IMDG  Code,  certain  dual  hazard 
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materials  with  a  subsidiary  hazard  of 
Class  8,  PG  III  are  permitted  in  IBCs, 
consistent  with  those  specified  in 
§173.242.  Section  173.242(e)  authorizes 
certain  dual  hazard  materials  with 
subsidiary  risks  of  Class  3,  with  a  flash 
point  greater  than  38°  C,  and  Division 
6.1,  PG  III  to  be  packaged  in 
intermediate  bulk  containers  specified 
in  §  173.242.  However,  this  exception  is 
not  applied  to  dual  hazard  materials 
with  subsidiary  hazards  of  Class  8,  PG 
III.  RSPA  has  issued  a  number  of 
competent  authority  approvals 
consistent  with  the  intermediate  bulk 
container  assignments  for  these 
materials  in  the  IMDG  Code,  and  on  this 
basis,  proposes  to  incorporate  this 
allowance  into  the  HMR. 

Section  173.301 

RSPA  is  proposing  to  amend 
paragraph  (i)  to  clarify  than  non-DOT 
specification  cylinders  which  are  being 
imported  into  or  exported  from  the 
United  States  or  passing  through  the 
United  States,  in  the  course  of  being 
shipped  between  places  outside  the 
United  States,  may  be  offered  and 
accepted  for  transportation  and 
transported  by  motor  vehicle  within  a 
single  port  area  (including  contiguous 
harbors)  when  packaged,  marked, 
classed,  labeled,  stowed  and  segregated 
in  accordance  with  the  IMDG  Code. 
This  exception  is  not  readily  apparent 
in  §  173.301(i)  and  this  results  in 
numerous  inquiries  by  shippers  and 
users  of  the  HMR. 

Section  173.306 

A  new  paragraph  (0(4)  would  be 
added  to  except  certain  accumulators 
intended  to  function  as  automotive 
shock  absorbers,  struts,  energy 
absorbing  devices  or  gas  springs  from 
the  requirements  of  the  HMR  if  they 
meet  certain  provisions.  This 
amendment  would  be  consistent  with 
Special  Provision  283  in  the  tenth 
revised  edition  of  the  UN 
Recommendations  as  modified  in  a 
petition  from  the  American  Automobile 
Manufacturers  Association,  (P-1335). 

Paragraphs  {d)(l).  (d)(2),  (d)(3)  and 
(d)(4)  would  be  moved  to  the  proposed 
revised  §173.220. 

Part  174 

Section  174.81 

The  paragraph  (f)  Compatibility  Table 
for  Class  1  (Explosive)  Materials  would 
be  revised  to  allow  Compatibility  Group 
G  to  be  loaded  and  transported  with 
Compatibility  Groups  C,  D  and  E  under 
certain  conditions.  This  allowance 
would  be  consistent  with  the 
§  176.144(a)  Table  for  Authorized  Mixed 


Stowage  for  Explosives  aboard  vessels 
and  with  the  IMDG  Code.  RSPA  would 
revise  the  §  177.848  Compatibility  Table 
to  reflect  the  same  allowance. 

Section  174.680 

Paragraph  (b)  would  be  revised  to 
authorize  separation  in  the  same  car, 
rather  than  segregation  in  different  cars, 
of  Division  6.1  Packing  Group  111 
materials  from  foodstuffs.  The  reference 
to  the  KEEP  AWAY  FROM  FOOD  label 
would  be  removed  and  replace  bv  a 
reference  to  a  modified  POISON  label 
displaying  "PG  III"  text. 

Part  175 

Section  175.630 

Paragraph  (a)  would  be  revised  bv 
removing  the  reference  to  the  KEEP 
AWAY  FROM  FOOD  label. 

Part  176 

Section  176.76 

A  new  paragraph  (i)  would  be  added, 
consistent  with  the  Amendment  29  of 
the  IMDG  Code,  to  require  flammable 
gases  or  liquids  having  a  flashpoint  of 
23°  C  or  less  to  be  stowed  away  from 
possible  sources  of  ignition. 

Section  176.83 

Paragraphs  (a)(1),  (a)(3),  (a)(8)  would 
be  revised  and  a  new  paragraph  (a)(10) 
would  be  added  to  clarify  segregation 
requirements  aboard  vessels.  In 
addition,  the  §  176.83(g)  Segregation 
Table  would  be  revised  for  the 
segregation  requirement  "Away  From" 
by  revising  "No  restriction"  for  "Open 
versus  open — On  deck"  to  read  "At  least 
3  meters."  These  changes  are  consistent 
with  Amendment  29  of  the  IMDG  Code. 

Section  176.600 

This  section  would  be  revised  to 
specify  that  packages  containing  a 
Division  6.1  Packing  Group  III  material 
and  bearing  a  modified  POISON  label 
displaying  the  text  "PG  III,"  instead  of 
the  text  "POISON"  or  "TOXIC." 

Part  177 

Section  177.841 

Paragraph  (e)(3)  would  be  revised  to 
specify  requirements  for  separating 
Division  6.1  Packing  Group  III  materials 
from  foodstuffs,  consistent  with 
provisions  in  §  177.848.  A  Division  6.1 
Packing  Group  III  material  bearing 
either  a  primary  or  subsidiary  POISON 
hazard  warning  label  with  text 
displaying  "PG  III"  could  be  transported 
on  the  same  vehicle  as  foodstuffs  if 
separated  to  prevent  commingling.  This 
will  allow  less  restrictive  segregation 
requirements  for  a  package  bearing  a 
label  indicating  "PG  III"  which  contains 


a  material  meeting  only  Division  6.1 
Packing  Group  III  toxicity  criteria. 

Section  177.848. 

The  paragraph  (f)  Compatibility  Table 
for  Class  1  (Explosive)  Materials  would 
be  revised  to  allow  Compatibility  Group 
C  to  be  loaded  and  transported  with 
Compatibility  Groups  C.  D  and  E  under 
certain  conditions  This  allowance 
would  be  consistent  with  the 
§  176.144(a)  Table  for  Authorized  Mixed 
Stowage  for  Explosives  aboard  vessels 
and  with  the  IMDG  Code.  RSPA  would 
revise  the  §  174.81  Compatibility  Table 
to  refiect  the  same  allowance. 

Part  178 

Section  178.270-3. 

The  reference  to  ISO  82-1974(E) 
Steels-Tensile  Testing  would  be  revised 
to  correct  a  printing  error. 

Section  178.509 

Paragraph  (b)  would  be  amended  to 
authorize  the  use  of  recycled  plastic 
materials  of  known  origin  and 
characteristics  for  the  manufacture  of 
UN  specification  plastic  drums  and 
jerricans  when  approved  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety  RSPA  believes  that  use 
of  recycled  plastics  should  onlv  be 
allowed  under  an  approval  process  until 
further  experience  and  data  is  gathered 
to  support  introduction  of  specific 
provisions  for  its  use  into  the  HMR. 

Section  178  703 

Under  Docket  HM-215B  (62  FR 
24743),  RSPA  added  a  requirement  to 
§  178.703(b)(6)(ii)  which  states,  "Where 
the  outer  casing  of  a  composite 
intermediate  bulk  container  can  be 
dismantled,  each  of  the  detachable  parts 
must  be  marked  with  the  month  and 
year  of  manufacture  and  name  or 
symbol  of  the  manufacturer."  This 
addition  was  adopted  consistent  with 
changes  in  the  UN  Recommendations 
This  requirement  was  reconsidered  by 
the  UN  Sub-committee  of  Experts  at  its 
fifteenth  session  because  IBC 
manufacturers  asked  for  clarification  of 
the  term  "detachable  parts."  The  Sub- 
committee adopted  revised  te.\t  to 
indicate  that  this  requirement  only 
applies  to  parts  intended  to  be  detached 
for  dismantling.  RSPA  is  proposing  to 
incorporate  this  text  in  the  HMR  in 
response  to  concerns  raised  bv  industr\ 
concerning  the  costs  associated  with 
applying  the  existing  HMR  marking 
requirements. 

Section  178.813. 

RSPA  is  proposing  to  revise  paragraph 
(b)  to  include  the  provision  that  the 
inner  receptacle  of  a  composite  IBC  mav 
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be  tested  without  the  outer  packaging 
provided  the  test  results  are  not 
affected.  This  provision  was 
inadvertently  omitted  in  previous  efforts 
to  harmonize  the  HMR  with  the  UN 
Recommendations. 

Section  180.352. 

In  §  180.352.  in  paragraph  (b).  RSPA 
proposes  to  relocate  a  requirement  that 
a  person  must  perform  a  visual 
inspection  prior  to  filling  an  IBC  to 
§  173.35.  The  periodic  leakproofness 
test  and  visual  inspection  requirements 
would  be  retained  in  paragraphs  (b)(1) 
and  (b)(2)  of  part  180. 

In  paragraph  (b)(3),  consistent  with 
the  changes  proposed  in  §  173.35  to 
allow  the  reuse  of  rigid  plastic  and 
composite  IBCs,  RSPA  proposes  to 
require  that  they  must  also  be  internallv 
inspected  at  least  every  five  years.  This 
requirement  is  consistent  with 
paragraph  6.5.1.6.4  of  the  UN 
Recommendations. 

In  addition,  RSPA  proposes  to  add  a 
new  paragraph  (c)  to  provide  for  the 
repair,  testing  and  inspection  of  IBCs 
which  are  repaired  after  being  damaged 
(for  e.xample,  due  to  an  impact,  such  as 
an  accident).  This  provision  was 
inadvertently  omitted  in  Docket  HM- 
215B  [62  FR  24690]  and  is  consistent 
with  the  UN  Recommendations. 

RSPA  is  specifying  a  deadline  for 
comments  that  is  less  than  the  45  days 
recommended  in  Executive  Order 
12866.  This  shorter  comment  period  is 
intended  to  enable  RSPA  to  develop  and 
issue  a  final  rule  to  coincide  with  the 
effective  date  of  these  changes  in  the 
ICAO  Technical  Instructions  and  the 
IMDG. 

V.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  is  not  considered 
a  significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  The 
rule  is  not  considered  a  significant  rule 
under  the  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  [44  FR  11034], 

B.  Executive  Order  12612 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  Federal 
hazardous  materials  transportation  law, 
49  U.S.C.  5701-5127,  contains  an 
express  preemption  provision  (49  U.S.C. 
5125(b))  that  preempts  State,  local,  and 
Indian  tribe  requirements  on  certain 
covered  subjects.  Covered  subjects  are: 


(i)  the  designation,  description,  and 
classification  of  hazardous  material; 

(ii)  the  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(iii)  the  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  material  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents; 

(iv)  the  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  or 

(v)  the  design,  manufacturing, 
fabricating,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  notice  of  proposed  rulemaking 
addresses  covered  subjects  under  items 
i.  ii,  iii  and  v  above  and,  if  adopted  as 
final,  would  preempt  State,  local,  or 
Indian  tribe  requirements  not  meeting 
the  "substantively  the  same"  standard. 
Federal  hazardous  materials 
transportation  law  provides  at 
§  5125(b)(2)  that  if  DOT  issues  a 
regulation  concerning  any  of  the 
covered  subjects  DOT  must  determine 
and  publish  in  the  Federal  Register  the 
effective  date  of  Federal  preemption. 
The  effective  date  may  not  be  earlier 
than  the  90th  day  following  the  date  of 
issuance  of  the  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
RSPA  has  determined  that  the  effective 
date  of  Federal  preemption  for  these 
requirements  will  be  180  days  after  the 
effective  date  of  a  final  rule  under  this 
docket.  Thus,  RSPA  lacks  discretion  in 
this  area,  and  preparation  of  a 
federalism  assessment  is  not  warranted. 

C.  Regulatory  Flexibility  Act 

This  proposed  rule  would  incorporate 
changes  introduced  in  the  tenth  revised 
edition  of  the  UN  Recommendations, 
the  1997-98  ICAO  Technical 
Instructions,  and  Amendment  29  to  the 
IMDG  Code.  It  would  apply  to  offerors 
and  carriers  of  hazardous  materials  and 
would  facilitate  the  transportation  of 
hazardous  materials  in  international 
commerce  by  providing  consistency 
with  international  requirements.  U.S. 
companies,  including  numerous  small 
entities  competing  in  foreign  markets, 
will  be  forced  to  comply  with  a  dual 
system  of  regulation,  to  their  economic 
disadvantage,  if  the  changes  proposed  in 
this  NPRM  are  not  adopted.  The 
proposed  changes  are  intended  to  avoid 
this  result.  The  costs  associated  with 
this  proposed  rule  are  considerd  to  be 
so  minimal  as  to  not  warrant 
preparation  of  a  regulatory  impact 


analysis  or  regulatory  evaluation.  In 
contrast,  the  majority  of  proposed 
amendments  should  result  in  cost 
savings.  No  cost  increases  are  associated 
with  the  incorporation  of  an  exception 
for  certain  shock  absorbers,  struts,  gas 
springs  and  shocks,  and  other 
automobile  energy  absorbing  articles  in 
§  173.306(f).  This  amendment  should 
result  in  an  increased  cost  savings  for 
the  automotive  industry.  Although  the 
labeling  requirements  for  poisonous 
materials  in  this  NPRM  may  affect  some 
small  business  entities  that  ship  or 
transport  hazardous  materials,  any 
adverse  economic  impact  should  be 
offset  through  a  lengthy  transition 
period,  retention  of  current  operational 
requirements,  and  modification  of  the 
POISON  or  TOXIC  label.  The  proposed 
amendments  for  IBCs  would  remove 
prohibitions  for  reusing  certain  IBCs 
which  would  result  in  costing  savings 
for  industry  by  allowing  IBCs  to  be 
inspected  and  reused,  instead  of  used 
and  discarded.  In  addition,  the 
proposed  amendments  to  the  IBC 
marking  requirements  in  §  178.703  will 
eliminate  the  burden  of  unnecessary 
markings  which  will  also  result  in  cost 
savings. 

A  number  of  amendments  proposed 
will  result  in  relaxation  of  overly 
burdensome  requirements  which  will 
result  in  cost  savings.  For  example,  the 
removal  of  the  requirement  to 
performance  test  shrink  or  stretch- 
vkTapped  trays  containing  limited 
quantities  of  hazardous  materials  should 
result  in  a  cost  savings  for  many 
companies.  The  proposed  authorization 
to  allow  use  of  recycled  plastic 
materials  when  approved  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety,  the  proposed 
relaxation  of  filling  requirements  for  IM 
portable  tanks,  the  proposed 
authorization  to  use  steel  packages  for 
batteries  and  the  proposed  amendments 
for  packaging  gallium,  mercury, 
polymeric  beads  and  plastic  molding 
compound  are  other  examples  where 
cost  savings  will  be  realized.  Many 
companies  involved  in  domestic,  as 
well  as  global  operations,  will  realize 
economic  benefits  as  a  result  of  the 
proposed  amendments.  Therefore,  I 
certify  that  this  proposal  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  subject  to  modification  as 
a  result  of  a  review  of  comments 
received  in  response  to  this  proposal. 

D.  Paperwork  Reduction  Act 

The  requirements  for  information 
collection  have  been  approved  by  the 
Office  of  Management  and  Budget 
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(OMB)  under  OMB  control  numbers 
2137-0034  for  shipping  papers  and 
2137-0557  for  approvals.  Under  the 
Paperwork  Reduction  Act  of  1995.  no 
person  is  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 

E.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  actiop 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

F.  Unfunded  Mandates  Reform  Act 

This  proposed  rule  does  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  result  in  costs  of  $100 
million  or  more  to  either  State,  local  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

List  of  Subjects 

49  CFR  Part  171 

Exports.  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports.  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  172 

Education,  Hazardous  materials 
transportation.  Hazardous  waste, 
Labeling,  Markings,  Packaging  and 
containers,  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  1 73 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials,  Reporting  and  recordkeeping 
requirements,  Uranium. 

49  CFR  Part  174 

Hazardous  materials  transportation. 
Radioactive  materials.  Railroad  safety. 

49  CFR  Part  175 

Air  carriers.  Hazardous  materials 
transportation.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  176 

Hazardous  materials  transportation. 
Maritime  carriers,  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 


49  CFR  Part  1 77 

Hazardous  materials  transportation. 
Motor  carriers,  Radioactive  materials, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  1 78 

Hazardous  materials  transportation. 
Motor  vehicle  safety,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  180 

Hazardous  materials  transportation. 
Motor  carriers,  Motor  vehicle  safety, 
Packaging  and  containers,  Railroad 
safety.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Chapter  I  is  proposed  to  be 
amended  as  follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  part  171 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

§171.7    [Amended] 

2.  In  the  §  171.7(a)(3)  Table,  the 
following  changes  are  made: 

a.  Under  "American  Pyrotechnics 
Association",  for  the  entry  "APA 
Standard  87-1.  Standard  for 
Construction  and  Approval  for 
Transportation  of  Fireworks  and 
Novelties",  the  wording  "April  1993 
Edition"  would  be  revised  to  read 
"January  23,  1998". 

b.  Under  "American  Society  for 
Testing  and  Materials",  for  the  entry 
"ASTM  D  56-93  Standard  Test  Method 
for  Flash  Point  by  Tag  Closed  Tester", 
the  wording  "ASTM  56-93"  would  be 
revised  to  read  "ASTM  D  56-97". 

c.  Under  "American  Society  for 
Testing  and  Materials",  for  the  entry 
"ASTM  93-94  Standard  Test  Methods 
for  Flash  Point  by  Pensky-Martens 
Closed  Tester",  the  wording  "ASTM  93- 
94"  would  be  revised  to  read  "ASTM 
93-97". 

d.  Under  "American  Society  for 
Testing  Materials",  for  the  entry  "ASTM 
D  3278-95  Standard  Test  Methods  for 
Flash  Point  of  Liquids  by  Setaflash 
Closed-Cup  Apparatus,"  the  wording 
"ASTM  D  3278-95"  would  be  revised  to 
read  "ASTM  D  3278-96". 

e.  Under  "American  Society  for 
Testing  Materials",  for  the  entry  "ASTM 
D  3828-93  Standard  Test  Methods  for 
Flash  Point  by  Small  Scale  Closed 
Tester",  the  wording  "ASTM  D  3828- 
93"  would  be  revised  to  read  "ASTM  D 
3828-97". 

f.  Under  "Department  of  Defense 
(DOD),"  for  the  entry  "DOD  TB  700-2; 


NAVSEAINST  8020.8;  AFTO  llA-1-47; 
DLAR  8220.1:  Explosives  Hazard 
Classification  Procedure,  December 
1989.",  the  wording  "December  1989" 
would  be  revised  to  read  "Januan.- 
1998". 

g.  Under  "International  Civil  Aviation 
Organization  (ICAO).  for  the  entry 
"Technical  Instructions  for  the  Safe 
Transport  of  Dangerous  Goods  by  Air. 
DOC  9284-AN/905,  1997-1998  Edition., 
the  wording  "1997-1998  Edition" 
would  be  revised  to  read  "1999-2000 
Edition". 

h.  Under  "International  Maritime 
Dangerous  Goods  (IMDG)  Code.  1994 
Consolidated  Edition,  as  amended  by 
Amendment  28  (1996)  (English 
edition).",  the  wording  "Amendment  28 
(1996)"  would  be  revised  to  read 
"Amendment  29  (1997)". 

i.  Under  "International  Organization 
for  Standardization",  a  new  entr>'  "ISO 
8115  Cotton  Bales — Dimensions  and 
Density,  1986  Edition"  would  be  added 
in  the  appropriate  order  in  the  first 
column  and  the  reference  "§  172.102" 
would  be  added  in  the  second  column. 

j.  Under  "United  Nations",  for  the 
entr>-  "UN  Recommendations  on  the 
Transport  of  Dangerous  Goods,  Ninth 
Revised  Edition  (1995)",  the  wording 
"Ninth  Revised  Edition  (1995)"  would 
be  revised  to  read  "Tenth  Revised 
Edition  (1999) '. 

k.  Under  "United  Nations",  for  the 
entry  "UN  Recommendations  on  the 
Transport  of  Dangerous  Goods,  Manual 
of  Tests  and  Criteria",  in  the  second 
column,  the  reference  "§172.102," 
would  be  added  immediately  before 
"173.21". 

§171.11     [Amended] 

3.  In  §  171.11.  the  following  changes 
would  be  made: 

a.  In  paragraph  (d)(4)(ii),  the  word 
"must"  would  be  revised  to  read 
"should"  each  place  it  appears. 

b.  In  paragraph  (d)(14),  the  wording 
"An  aerosol"  would  be  removed  and 
"Except  as  provided  for  aerosols  of  not 
more  than  4  fluid  ounces  capacity  in 

§  173.306(a)(1)  of  this  subchapter, 
aerosols  '  would  be  added  in  its  place. 

4.  In  §  171.12,  paragraph  (b)(15) 
would  be  revised  to  read  as  follows: 

§171.12    Import  and  export  shipments. 

•         •         •         •         . 

(b)*    •    * 

(15)  Cylinders  not  manufactured  to 
EXDT  specification  must  conform  to  the 
requirements  of  §1 73. 301(i)  and  (j)  of 
this  subchapter  or,  for  Canadian 
manufactured  cylinders,  to  the 
requirements  of  §  171.12a(b)(13). 
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§171.12     [Amended] 

5-  In  addition,  in  tj  171.12,  in 
paragraph  (b)(17).  the  words  "An 
aerosol"  would  be  removed  and  "E.xcept 
as  provided  for  aerosols  of  not  more 
than  4  fluid  ounces  capacity  in 
§  173.306(a)(1)  of  this  subchapter, 
aerosols"  would  be  added  in  its  place. 

6.  In  §  171.12a.  paragraph  (b)(13)  is 
redesignated  as  paragraph  (b)(13) 
introductory  text,  a  new  sentence  is 
added  at  the  end  of  newly  designated 
paragraph  (b)(13)  introductory  text,  and 
paragraphs  (b)(13)(i)  through  (b)(13)(iv) 
would  be  added  to  read  as  follows: 

§  171.12a    Canadian  shipments  and 
packagings. 

*  «  *  *  * 

(b)  •    ♦    * 

(13)*    *    *  However,  a  cylinder  made 
in  Canada  that  meets  the  following 
conditions  is  authorized  for  the 
transportation  of  a  hazardous  material 
within  the  United  States: 

(i)  During  the  manufacturing  process, 
the  cylinder  was  marked  with  an 
approval  number  and  an  inspector's 
mark  authorized  by  TDG  or  by  its 
predecessor,  the  Railway  Transport 
Committee  of  the  Canadian  Transport 
Commission  (CTC),  in  its  regulations  for 
the  Transport  of  Dangerous 
Commodities  bv  Rail  and  was  marked 
"CTC"  or  "TDG'; 

(ii)  The  cylinder  is  in  full 
conformance  with  the  specifications 
prescribed  by  the  TDG  regulations; 

(iii)  The  cylinder  has  been  requalified 
under  a  program  authorized  by  the 
Canadian  regulations  or  requalified  in 
accordance  with  subpart  C  of  part  180 
of  this  subchapter  within  the  prescribed 
requalification  period;  and 

[iv]  At  the  time  the  requalification  is 
performed,  in  addition  to  the  markings 
prescribed  in  §  180.211  of  this 
subchapter,  the  cylinder  is  marked 
"DOT/"  immediately  before  the 
Canadian  specification  marking  (such 
IS,  "DOT/CTC"). 


§  171.12a     [Amended] 

7.  In  addition,  in  §  171.12a,  in 
paragraph  (b)(16),  the  words  "An 
aerosol"  would  be  removed  and  "Except 
as  provided  for  aerosols  of  not  more 
than  4  fluid  ounces  capacity  in 
§  1 73.306(a)(1)  of  this  subchapter, 
aerosols"  would  be  added  in  its  place. 

8  In  §  171.14.  as  amended  at  62  FR 
39404,  effective  October  1.  1998,  a  new- 
paragraph  (f)  would  be  added  to  read  as 
follows: 

§  171.14    Transitional  provisions  for 
implementing  certain  requirements. 

***** 

(f)  Until  October  1.  2003.  the  KEEP 
AWAY  FROM  FOODSTUFFS  labeling 
and  placarding  requirements  applicable 
to  the  use  of  the  KEEP  AWAY  FROM 
FOODSTUFFS,  in  effect  on  October  1, 
1997.  label  and  placard  may  continue  to 
be  used  in  place  of  the  new 
requirements  for  Division  6.1.  Packing 
Group  III  materials. 

§171.14    [Amended] 

9.  In  addition,  in  §  171.14,  as 
amended  at  62  FR  39404,  effective 
October  1,  1998.  in  the  table  in 
paragraph  (b),  the  following  changes 
would  be  made: 

a.  In  Column  1,  the  entry  "Division 
6.1,  PG  I  and  II  (other  than  Zone  A  or 

B  inhalation  hazard)"  would  be  revised 
to  read  "Division  6.1,  PG  I  or  II  (other 
than  Zone  A  or  B  inhalation  hazard),  or 
PGIII". 

b.  The  entry  "Division  6.1,  PG  III" 
would  be  removed. 

PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

10.  The  authority  citation  for  part  172 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1  53. 


11.  In  §  172.101,  paragraph  (b) 
introductory  text  would  be  revised  and 
a  new  paragraph  (b)(6)  would  be  added 
to  read  as  follows: 

§  172.101     Purpose  and  use  of  hazardous 
materials  table. 


(b)  Column  1 :  Symbols.  Column  1  of 
the  Table  contains  six  symbols  ("+", 
"A",  "D",  "I".  "W"  and  "*"  as  follows: 

***** 

(6)  The  asterisk  (*)  identifies  proper 
shipping  names  for  which  the  technical 
name  of  the  hazardous  material  must  be 
entered  in  parentheses  in  association 
with  the  basic  description.  (See 
§172.203(k).) 


§172.101     [Amended] 

12.  In  addition,  in  §  172.101,  in  the 
Label  Substitution  Table  in  paragraph 
(g),  as  amended  at  62  FR  39404. 
effective  October  1,  1998.  the  following 
changes  would  be  made: 

a.  In  Column  1,  the  language  "6.1  (I 
or  II,  other  than  Zone  A  or  B  inhalation 
hazard)"  would  be  revised  to  read  "6.1 
(PG  I  or  II,  other  than  Zone  A  or  B 
inhalation  hazard,  or  PG  III)". 

b.  In  Column  1.  the  entry  for  "6.1 
(III)"  would  be  removed. 

13.  In  §  172.101.  the  Hazardous 
Materials  Table  would  be  amended  by 
removing,  adding,  or  revising,  in 
appropriate  alphabetical  sequence,  the 
following  entries  to  read  as  follows: 

§172.101     Purpose  and  use  of  hazardous 
materials  table. 
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§172.101     [Amended] 

14.  In  addition,  in  the  §  172.101 
Hazardous  Materials  Table,  the 
following  changes  would  be  made: 

14-1.  In  Column  (1).  the  symbol  "  +  " 
would  be  added  for  each  of  the 
following  entries: 

Aminophenols  (o-:m-:p-:]  (LJN2512) 
Chlorodinitrobenzenes  (UN1577) 
Dichloroanilines.  liquid  (UN1590) 
Dichloroanilines.  solid  (UN1590) 
o-Dichlorobenzene  (UN1591) 
N.N-Diethvlaniline  (UN2432) 
Epichlorohydrin  (UN2023) 
Nitroanilines  (o-./n-.p-;)  (UN1661) 
Nitroanisole(UN2730) 
Nitrobenzene  (UN1662) 
Nitrophenols  (o-.m-.p-;)  (UN1663) 
Phenetidines(UN2311) 
Phenylenediamines  (o-:m-:p-:)  (UN1673) 
Toluene  diisocyanate  (UN2078) 
Toluidines,  liquid  (UN1708) 
Toluidines,  solid  (UN1708) 

14-2.  In  Column  (1),  the  letter  "A" 
would  be  removed  for  each  of  the 
following  entries: 
Other  regulated  substances,  liquid, 

n.o.s. 
Other  regulated  substances,  solid,  n.o.s. 

14—3.  In  Column  (1),  the  new  symbol 
"*"  would  be  added  for  each  of  the 
following  entries: 

Alcoholates  solution,  n.o.s.,  in  alcohol. 
Alcohols,  flammable,  toxic,  n.o.s. 
Aldehydes,  flammable,  toxic,  n.o.s. 
Alkali  metal  alcoholates,  self-heating, 

corrosive,  n.o.s. 
Alkaline  earth  metal  alcoholates,  n.o.s. 
Alkaloids,  liquid,  n.o.s.  or  Alkaloid 

salts,  liquid,  n.o.s. 
Alkaloids,  solid,  n.o.s.  or  Alkaloid  salts, 

solid,  n.o.s.  poisonous. 
Amines,  flammable,  corrosive,  n.o.s.  or 

Polyamines,  flammable,  corrosive, 

n.o.s. 
Amines,  liquid,  corrosive,  flammable, 

n.o.s.  or  Polyamines,  liquid,  corrosive, 

flammable,  n.o.s. 
Amines,  liquid,  corrosive,  n.o.s.  or 

Polyamines,  liquid,  corrosive,  n.o.s. 
Amines,  solid,  corrosive,  n.o.s.,  or 

Polyamines,  solid,  corrosive,  n.o.s. 
Ammunition,  toxic  with  burster. 

expelling  charge,  or  propelling  charge. 

(two  entries,  UN0020  and  UN0021) 
Articles,  explosive,  n.o.s.  (all  19  entries) 
Caustic  alkali  liquids,  n.o.s. 
Chloroformates.  toxic,  corrosive, 

flammable,  n.o.s. 
Chloroformates,  toxic,  corrosive,  n.o.s. 
Combustible  liquid,  n.o.s. 
Components,  explosive  train,  n.o.s.  (all 

four  entries) 
Compounds,  cleaning  liquid  (two 

entries,  NA1760  and  NA1993) 
Compounds,  tree  killing,  liquid  or 

Compounds,  weed  killing,  liquid 

(NA1760) 


Compounds,  tree  killing,  liquid  or 

Compounds,  weed  killing,  liquid 

(NA1993) 
Compressed  gas,  oxidizing,  n.o.s. 
Compressed  gas,  toxic,  corrosive,  n.o.s. 

(All  hazard  zones,  four  entries) 
Compressed  gas,  toxic,  flammable, 

corrosive,  n.o.s.  (All  hazard  zones, 

four  entries) 
Compressed  gas,  toxic,  oxidizing, 

corrosive,  n.o.s.  (All  hazard  zones, 

four  entries) 
Compressed  gas,  toxic,  oxidizing,  n.o.s. 

(All  hazard  zones,  four  entries) 
Compressed  gases,  flammable,  n.o.s. 
Compressed  gases,  n.o.s. 
Compressed  gases,  toxic,  flammable, 

n.o.s.  (All  hazard  zones,  four  entries) 
Compressed  gases,  toxic,  n.o.s.  (All 

hazard  zones,  four  entries) 
Corrosive,  liquid,  acidic,  inorganic, 

n.o.s. 
Corrosive,  liquid,  acidic,  organic,  n.o.s. 
Corrosive,  liquid,  basic,  inorganic,  n.o.s. 
Corrosive,  liquid,  basic,  organic,  n.o.s. 
Corrosive  liquid,  self-heating,  n.o.s. 
Corrosive  liquids,  flammable,  n.o.s. 
Corrosive  liquids,  n.o.s. 
Corrosive  liquids,  oxidizing,  n.o.s. 
Corrosive  liquids,  toxic,  n.o.s. 
Corrosive  liquids,  water-reactive,  n.o.s. 
Corrosive,  solid,  acidic,  inorganic,  n.o.s. 
Corrosive,  solid,  acidic,  organic,  n.o.s. 
Corrosive,  solid,  basic,  inorganic,  n.o.s. 
Corrosive,  solid,  basic,  organic,  n.o.s. 
Corrosive  solids,  flammable,  n.o.s. 
Corrosive  solids,  n.o.s. 
Corrosive  solids,  oxidizing,  n.o.s. 
Corrosive  solids,  self-heating,  n.o.s. 
Corrosive  solids,  toxic,  n.o.s. 
Corrosive  solids,  water-reactive,  n.o.s. 
Disinfectant,  liquid,  corrosive,  n.o.s. 
Disinfectants,  liquid,  corrosive  n.o.s. 
Disinfectants,  liquid,  toxic,  n.o.s. 
Disinfectants,  solid,  toxic,  n.o.s. 
Dispersant  gases,  n.o.s. 
Dyes,  liquid,  corrosive,  n.o.s.  or  Dye 

intermediates,  liquid,  corrosive,  n.o.s. 
Dyes,  liquid,  toxic,  n.o.s.  or  Dye 

intermediates,  liquid,  toxic,  n.o.s. 
Dyes,  solid,  corrosive,  n.o.s.  or  Dye 

intermediates,  solid,  corrosive,  n.o.s. 
Dyes,  solid,  toxic,  n.o.s.  or  Dye 

intermediates,  solid,  toxic,  n.o.s. 
Environmentally  hazardous  substances, 

liquid,  n.o.s. 
Environmentally  hazardous  substances, 

solid,  n.o.s. 
Flammable  liquid,  toxic,  corrosive, 

n.o.s. 
Flammable  liquids,  corrosive,  n.o.s. 
Flammable  liquids,  n.o.s. 
Flammable  liquids,  toxic,  n.o.s. 
Flammable  solid,  corrosive,  inorganic, 

n.o.s. 
Flammable  solid,  inorganic,  n.o.s. 
Flammable  solid,  organic,  molten,  n.o.s. 
Flammable  solid,  toxic,  inorganic,  n.o.s. 
Flammable  solids,  corrosive,  organic, 

n.o.s. 


Flammable  solids,  organic,  n.o.s. 
Flammable  solids,  toxic,  organic,  n.o.s. 
Gas,  refrigerated  liquid,  flammable, 

n.o.s.  (cryogenic  liquid). 
Gas,  refrigerated  liquid,  n.o.s.  [cryogenic 

liquid]. 
Gas,  refrigerated  liquid,  oxidizing,  n.o.s. 

[cryogenic  liquid). 
Hazardous  waste,  liquid,  n.o.s. 
Hazardous  waste,  solid,  n.o.s. 
Infectious  substances,  affecting  animals 

only. 
Infectious  substances,  affecting  humans 

only. 
Insecticide  gases  flammable  n.o.s. 
Insecticide  gases,  n.o.s. 
Insecticide  gases,  toxic,  n.o.s. 
Isocyanates,  flammable,  toxic,  n.o.s.  or 

Isocyanate  solutions,  flammable, 

toxic,  n.o.s.  flashpoint  less  than  23 

degrees  C. 
Isocyanates,  toxic,  flammable,  n.o.s.  or 

Isocyanate  solutions,  toxic, 

flammable,  n.o.s.,  flash  point  not  less 

than  23  degrees  C  but  not  more  than 

61  degrees  C  and  boiling  point  less 

than  300  degrees  C. 
Isocyanates,  toxic,  n.o.s.  or  Isocyanate 

solutions,  toxic,  n.o.s.,  flash  point 

more  than  61  degrees  C  and  boiling 

point  less  than  300  degrees  C. 
Ketones,  liquid,  n.o.s. 
Liquefied  gas,  flammable,  n.o.s. 
Liquefied  gas,  n.o.s. 
Liquefied  gas,  oxidizing,  n.o.s. 
Liquefied  gas,  toxic,  corrosive,  n.o.s. 

(All  hazard  zones) 
Liquefied  gas,  toxic,  flammable, 

corrosive,  n.o.s.  (All  hazard  zone 

entries) 
Liquefied  gas,  toxic,  flammable,  n.o.s. 

(All  hazard  zone  entries) 
Liquefied  gas,  toxic,  n.o.s.  (All  hazard 

zone  entries) 
Liquefied  gas,  toxic,  oxidizing, 

corrosive,  n.o.s.  (All  hazard  zone 

entries) 
Liquefied  gas,  toxic,  oxidizing,  n.o.s. 

(All  hazard  zone  entries) 
Metal  salts  of  organic  compounds, 

flammable,  n.o.s. 
Metallic  substance,  water-reactive,  n.o.s. 
Metallic  substance,  water-reactive,  self- 
heating,  n.o.s. 
Nitriles,  flammable,  toxic,  n.o.s. 
Nitriles,  toxic,  flammable,  n.o.s. 
Nitriles,  toxic,  n.o.s. 
Organic  peroxide  type  B,  liquid 
Organic  peroxide  type  B,  liquid, 

temperature  controlled 
Organic  peroxide  type  B,  solid 
Organic  peroxide  type  B,  solid, 

temperature  controlled 
Organic  peroxide  type  C,  liquid 
Organic  peroxide  type  C,  liquid, 

temperature  controlled 
Organic  peroxide  type  C,  solid 
Organic  peroxide  type  C,  solid, 

temperature  controlled 
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Organic  peroxide  type  D,  liquid 
Organic  peroxide  type  D,  liquid, 

temperature  controlled 
Organic  peroxide  type  D,  solid 
Organic  peroxide  type  D,  solid, 

temperature  controlled 
Organic  peroxide  type  E,  liquid 
Organic  peroxide  type  E,  liquid, 

temperature  controlled 
Organic  peroxide  type  E,  solid 
Organic  peroxide  type  E,  solid, 

temperature  controlled 
Organic  peroxide  type  F,  liquid 
Organic  peroxide  type  F,  liquid, 

temperature  controlled 
Organic  peroxide  type  F,  solid 
Organic  peroxide  type  F,  solid, 

temperature  controlled 
Organometallic  compound  or 

Compound  solution  or  Compound 

dispersion,  water-reactive,  flammable, 

n.o.s. 
Organometallic  compound,  toxic,  n.o.s. 
Oxidizing  liquid,  corrosive,  n.o.s. 
Oxidizing  liquid,  n.o.s. 
Oxidizing  liquid,  toxic,  n.o.s. 
Oxidizing  solid,  corrosive,  n.o.s. 
Oxidizing  solid,  flammable,  n.o.s. 
Oxidizing  solid,  n.o.s. 
Oxidizing  solid,  self-heating,  n.o.s. 
Oxidizing  solid,  toxic,  n.o.s. 
Oxidizing  solid,  virater-reactive,  n.o.s. 
Pesticides,  liquid,  flammable,  toxic, 

flashpoint  less  than  23  degrees  C. 
Pesticides,  liquid,  toxic,  flammable, 

n.o.s.  flashpoint  not  less  than  23 

degrees  C. 
Pesticides,  liquid,  toxic,  n.o.s. 
Pesticides,  solid,  toxic,  n.o.s. 
Pyrophoric  liquid,  inorganic,  n.o.s. 
Pyrophoric  liquids,  organic,  n.o.s. 
Pyrophoric  metals,  n.o.s.  or  Pyrophoric 

alloys,  n.o.s. 
Pyrophoric  organometallic  compound, 

n.o.s. 
Pyrophoric  solid,  inorganic,  n.o.s. 
Pyrophoric  solids,  organic,  n.o.s. 
Refrigerant  gases,  n.o.s. 
Samples,  explosive,  other  than  initiating 

explosives 


Self-heating 

n.o.s. 
Self-heating 

n.o.s. 
Self-heating 
Self-heating 
Self-heating 

n.o.s. 
Self-heating 
Self-heating 

n.o.s. 
Self-heating 

n.o.s. 
Self-heating 
Self-heating 
Self-heating 
Self-heating 

n.o.s. 
Self-heating 
Self-reactive 
Self-reactive 

controlled 
Self-reactive 
Self-reactive 

controlled 
Self-reactive 
Self-reactive 

controlled 
Self-reactive 
Self-reactive 

controlled 
Self-reactive 
Self-reactive 

controlled 
Self-reactive 
Self-reactive 

controlled 
Self-reactive 
Self- reactive 

controlled 
Self-reactive 
Self-reactive 

controlled 
Self-reactive 
Self-reactive 

controlled 
Self-reactive 
Self-reactive 

controlled 


liquid,  corrosive,  inorganic, 

liquid,  corrosive,  organic, 

liquid,  inorganic,  n.o.s. 
liquid,  organic,  n.o.s. 
liquid,  toxic,  inorganic. 

liquid,  toxic,  organic,  n.o.s. 
solid,  corrosive,  inorganic. 

solid,  corrosive,  organic, 

solid,  inorganic,  n.o.s. 
solid,  organic,  n.o.s. 
solid,  oxidizing,  n.o.s. 
sohd,  toxic,  inorganic. 

solid,  toxic,  organic,  n.o.s. 

liquid  type  B 

liquid  type  B,  temperature 

liquid  type  C 

liquid  type  C,  temperature 

liquid  type  D 

liquid  type  D,  temperature 

liquid  type  E 

liquid  type  E.  temperature 

liquid  type  F 

liquid  type  F,  temperature 

solid  type  B 

solid  type  B,  temperature 

solid  type  C 

solid  type  C.  temperature 

solid  type  D 

solid  type  D.  temperature 

solid  type  E 

solid  type  E,  temperature 

solid  type  F 

solid  type  F,  temperature 


Solids  containing  corrosive  liquid,  no  s. 
Solids  containing  flammable  liquid, 
n.o.s. 

SoHds  containing  toxic  liquid,  n.o.s. 
Substances,  explosive,  n.o.s.  (all  13 

entries) 
Substances,  explosive,  very  insensitive, 

n.o.s.,  or  Substances,  EVI,  n.o.s. 
Tear  gas  substances,  liquid,  n.o.s. 
Tear  gas  substances,  sohd,  n.o.s. 
Toxic  liquid,  corrosive,  inorganic,  n.o.s 

(all  three  entries) 
Toxic  liquid,  inorganic,  n.o.s.  (all  three 

entries) 
Toxic  liquids,  corrosive,  organic,  n  o  s. 

(all  three  entries) 
Toxic  liquids,  flammable,  organic  n.o.s. 

(all  three  entries) 
Toxic  liquids,  organic,  n.o.s.  (all  three 

entries) 
Toxic  liquids,  oxidizing,  n.o.s  (all  three 

entries) 
Toxic  liquids,  water-reactive,  n.o.s.  (ail 

three  entries) 
Toxic  solid,  corrosive,  inorganic,  no  s. 
Toxic  solid,  inorganic,  n.o.s,' 
Toxic  solids,  corrosive,  organic,  n.o.s 
Toxic  solids,  flammable,  organic,  n.o.s. 
Toxic  solids,  organic,  n.o.s. 
Toxic  solids,  oxidizing,  n.o.s. 
Toxic  solids,  self-heating,  n.o.s 
Toxic  solids,  water-reactive,  n.o.s. 
Water-reactive,  liquid,  corrosive,  n.o.s. 
VVater-reactive.  liquid,  n.o.s. 
Water-reactive,  liquid,  toxic,  n.o.s. 
Water-reactive,  solid,  corrosive,  no  s 
Water-reactive,  solid,  flammable,  n.o.s. 
Water-reactive,  solid,  n.o.s. 
Water-reactive,  solid,  oxidizing,  n  o.s 
Water-reactive,  solid,  self-heating,  n.o.s. 
Water-reactive,  solid,  toxic,  n.o.s. 

14—4.  In  Column  2,  the  following 
hazardous  materials  descriptions  and 
proper  shipping  names  would  be 
revised  as  follows: 


Current  column  2  entry 


Air  bag  inflators  or  Air  t>ag  modules  or  Seaf-be/f  pretensioners 


Acetic  acid  solution,  with  more  than  10  percent  but  not  more  than  80 
percent  acid,  by  mass.  (UN2790)  (PG  II). 

Automobile,  motorcycle,  tractor,  or  other  self-propelled  vetiide,  engine, 
or  other  mechanical  apparatus,  see  Engines  or  Battery  etc. 

Charges,  shaped,  commercial,  without  detonator.  (UN0059)  

Charges,  shaped,  commercial,  without  detonator.  (UN0439)  

Charges,  shaped,  commercial,  without  detonator  (UN0440)  

Charges,  shaped,  commercial,  without  detonator  (LIN0441)  

Dithiocarbamate  pesticides,  liquid,  flammable,  toxic.  (UN2772  both  en- 
tries). 

Dithiocarbamate  pesticides,  liquid,  toxic.  (UN3006,  all  3  entries) 

Dithiocarbamate  pesticides,  liquid,  toxic,  flammable,  flashpoint  not  less 
than  23  degrees  C.  (UN3005,  all  3  entries). 

Dithiocarbamate  pesticides,  solid,  toxic.  (UN2771,  all  3  entries) 

Elevated  temperature  liquid,  n.o.s.,  at  or  above  100  C  and  t>elow  its 
flash  point.  (UN3257). 


Revise  to  read: 


Air  bag  inflators  pyrotechnic  or  Air  bag  modules  pyrotechnic  or  Seat- 
belt  pretensioners  pyrotechnic. 

Acetic  acid  solution,  not  less  than  50  percent  txjt  not  more  than  80 
percent  acid,  by  mass.  (PG  II  entry) 

Automobile,  motorcycle,  tractor,  other  self-propelled  vehicle,  engine,  or 
other  mechanical  apparatus,  see  Vehicles  or  Battery  etc. 

Charges,  shaped,  without  detonator  (UN0059) 

Charges,  shaped,  without  detonator  (UN0439) 

Charges,  shaped,  without  detonator  (UN0440) 

Charges,  shaped,  without  detonator.  (UN0441) 

Thiocarbamate  pesticide,  liquid,  flammat)le,  toxic. 

Thiocarbamate  pesticide,  liquid,  toxic. 

Thiocarbamate  pesticide,  liquid,  toxic,  flammable,  flashpoint  not  less 

than  23  degrees  C. 
Thiocartiamate  pesticide,  solid,  toxic. 
Elevated  temperature  liquid,  n.o.s..  at  or  abowe  100  C  arxj  txlow  its 

flash  point  (including  nwtten  metals,  molten  salts,  etc.). 
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Current  column  2  entry 

Revise  to  read: 

Octyl  aldehydes,  flammable  

Octyl  aldehydes. 

14-5.  For  the  following  entries,  Column  (6)  would  be  revised  as  follows: 


Colunnn  (2)  entry 


14—6.  For  the  following  entries.  Column  (7)  would  be  revised  as  follows: 


Revise  to 
read: 


Aluminum  alkyl  hahdes  

Aluminum  alkyl  hydrides  

Aluminum  alkyls  

Diethylzinc  

Dimethylzinc  

Magnesium  alkyls 

Nitric  Acid  other  than  red  fuming,  with  more  than  70  percent  nitric  acid.  (UN2031 ,  PG  I  only) 
Sodium  nitrite  


Column  (2)  entry 


Ammonium  nitrate  fertilizers:  uniform  non-segregating  mixtures  of  ni- 
trogen/phosphate or  nitrogen/potash  types  or  complete  fertilizers  of 
nitrogen/phosphate/potash  type,  with  not  more  than  70  percent  am- 
rmnium  nitrate  and  not  more  than  0.4  percent  total  {UN2071 ). 

Battery,  dry,  not  subject  to  the  requirements  of  this  subchapter 

Battery-powered  vehicle  or  Battery-powered  equipment  

Chlorosilanes,  corrosive,  n.o.s  

Chlorosilanes,  flammable,  corrosive,  n.o.s  

Chlorosilanes,  water-reactive,  flammable,  corrosive,  n.o.s  

Corrosive  liquids,  toxic,  n.o.s.  (PG  I)  (UN2922)  

Corrosive  liquids,  toxic,  n.o.s.  (PG  II)  (UN2922)  

Cotton  (NA1365)  

Cotton  waste,  oily  

Detonator  assemblies,  non-electric  for  £i/asf;>7g  (UN0500)  

Detonators,  electric  for  blasting  {\JN0456)  

Detonators  for  ammunition  (UN0366)  

Detonators,  non-electric  for  blasting  {UN0455)  

Environmentally  hazardous  substances,  solid,  n.o.s  

Fibers  or  Fabrics,  animal  OA^egetable  or  synthetic  n.o.s.  with  animal  or 
vegetable  oiL 

Hydrogen  peroxide,  aqueous  solutions  with  not  less  than  8  percent  but 
less  than  20  percent  hydrogen  peroxide  (stabilized  as  necessary) 
(UN2984). 

Lead,  compounds,  soluble  n.o.s 

Organic  pigments,  self-heating  (PG  III)  

Organometallic  compound  or  Compound  solution  or  Compound  disper- 
sion, water-reactive,  flammable,  n.o.s.  (PGl). 

Organometallic  compound  or  Compound  solution  or  Compound  disper- 
sion, water-reactive,  flammable,  n.o.s.  (PG  II). 

Organometallic  compound  or  Compound  solution  or  Compound  disper- 
sion, water-reactive,  flammable,  n.o.s.  (PG  III). 

Polyester  resin  kit  

Sodium  azide  


Column  (7)  entry 


B2.  T8,  T26  

B100,  T18,  T26  

A2,  T24,  T26  

A7,  BIO,  T18,  T27 

B3,  TIB,  T26  

W41  

N9 

104 

104 

104 

104 

8,  B54  


17,  A1,  8104,  T8,  T37 


B101 


B101,  B106 


121 
B28 


Revise  to  read: 


132. 


130. 

134. 

B2.  T14.  T26. 

B100,  T17,  T26. 

A2,  T18.  T26. 

A7,  BIO,  T12,  T18,  T27. 

B3,  T12,  T18,  T26. 

137,  W41. 


8,  B54,  N20. 
137. 

A1,  B104,  T8,  T37. 


138. 
T28. 
T28. 
T28. 
40. 


14-7.  in  Column  (SB),  for  the  entry, 
"Chloropicrin".  the  reference  "227" 
would  be  removed  and  "193"  would  be 
added  in  its  place. 

14-8.  For  the  entry,  "Plastic  molding 
compound  in  dough,  sheet  or  extruded 
rope  form  evolving  flammable  vapor." 
(UN3314),  the  following  changes  would 
be  made: 

a.  In  Column  (8B),  the  reference  "213  ' 
would  be  removed  and  "221"  would  be 
added  in  its  place. 

b.  In  Column  (8C),  the  reference 
"None"  would  be  removed  and  "221" 
would  be  added  in  its  place. 


14-9.  In  Column  (8C),  for  the  entry, 
"Polymeric  beads,  expandable,  evolving 
flammable  vapor.",  the  reference  "240" 
would  be  removed  and  "221"  would  be 
added  in  its  place. 

14-10.  In  Column  (9A),  the  following 
changes  would  be  made: 

a.  For  the  entry.  "Acetonitrile",  the 
quantity  limit  "IL"  would  be  removed 
and  "5  L"  would  be  added  in  its  place. 

b.  For  the  entry  "Alkaline  earth  metal 
alcoholates,  n.o.s",  for  Packing  Group 
III,  the  quantity  limit  "15  kg"  would  be 
removed  and  "25  kg"  would  be  added 
in  its  place. 


c.  For  the  entries  "Batteries,  wet, 
filled  with  acid,  electric  storage."  and 
"Batteries,  wet,  filled  with  alkali, 
electric  storage.",  the  quantity  limit  "25 
kg  gross"  would  be  removed  and  "30  kg 
gross"  would  be  added  each  place  it 
appears. 

d.  For  the  entry  "Refrigerating 
machines,  containing  non-flammable, 
non-toxic,  liquefied  gas  or  ammonia 
solutions  (UN2672)".  UN2857,  the  word 
"Forbidden"  would  be  removed  and 
"450  kg  gross"  would  be  added  in  its 
place. 


Revise  to 

read: 

1.2, 

4.3. 

1.2. 

4.3. 

».2, 

4.3. 

>.2, 

4.3. 

».2, 

4.3. 

1.2, 

4.3. 

3,5.1. 

5.1. 

ead: 
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14-11.  For  the  entries  "Sulfur", 
NA1350  and  "Sulfur",  UN1350,  the 
following  changes  would  be  made: 

a.  In  Column  (9A),  the  quantity  limit 
"25  kg"  would  be  removed  and  "No 
limit"  would  be  added  each  place  it 
appears. 

b.  In  Column  (9B),  the  quantity  limit 
"100  kg"  would  be  removed  and  "No 
limit"  would  be  added  each  place  it 
appears. 

14-12.  In  Column  9(a),  the  following 
changes  would  be  made: 

a.  For  the  entry,  "Isobutyl 
isocyanate",  the  quantity  limit  "1  L" 
would  be  removed  and  "Forbidden" 
would  be  added  in  its  place. 

b.  For  the  entry  "Refrigerating 
machines  containing  non-flammable, 
non-toxic,  liquefied  gas  or  ammonia 
solutions  (UN2073)."  (UN2857),  in 
Column  9(A),  the  word  "Forbidden" 
would  be  removed  and  "450  kg  gross" 
would  be  added  in  its  place. 

14-13.  In  Column  (9B),  the  following 
changes  would  be  made: 

a.  For  the  entry,  "Aerosols, 
flammable,  n.o.s."  (engine  starting  fluid) 
(each  not  exceeding  1  L  capacity).,  the 
word  "Forbidden"  would  be  removed 
and  "150  kg"  would  be  added  in  its 
place. 


b.  For  the  entries,  "Articles, 
explosive,  n.o.s.",  UN0351;  "Articles, 
explosive,  n.o.s.",  UN0352;  and 
"Articles,  explosive,  n.o.s.",  UN0353, 
the  word  "Forbidden"  would  be 
removed  and  "75  kg"  would  be  added 
each  place  it  appears. 

c.  For  the  entry.  "Bromine  or  Bromine 
solutions",  the  quantity  limit  "2.5  L 
would  be  removed  and  "Forbidden" 
would  be  added  in  its  place. 

d.  For  the  entry,  "Oxygen  generator, 
chemical",  the  quantity  limit  "25  kg" 
would  be  removed  and  "25  kg  gross" 
would  be  added  in  its  place. 

14-14.  In  Column  (lOA),  the 
following  changes  would  be  made: 

a.  For  the  entry,  "Dichlorophenyl 
isocyanates",  the  stowage  requirement 
"A"  would  be  removed  and  "B"  would 
be  added  in  its  place. 

b.  For  the  entry,  "Hexamethylene 
diisocyanate",  the  stowage  requirement 
"B"  would  be  removed  and  "C"  would 
be  added  in  its  place. 

c.  For  the  entry,  "Isocyanates,  toxic, 
flammable,  n.o.s.  or  Isocyanate 
solutions,  toxic,  flammable,  n.o.s.  flash 
point  not  less  than  23  degrees  C  but  not 
more  than  61  degrees  C  and  boiling 
point  less  than  300  degrees  C".  the 


stowage  requirement  "D"  would  be 
removed  and  "B"  would  be  added  in  its 
place. 

d.  For  the  entry, 
"Isocyanatobenzotrifluorides".  the 
stowage  requirement  "B"  would  be 
removed  and  "D"  would  be  added  m  its 
place. 

e.  For  the  entry,  "Water-reactive  solid. 
flammable,  n.o.s..  for  Packing  Group  I., 
the  stowage  requirement  "E"  would  be 
removed  and  "D"  would  be  added  in  its 
place. 

f.  For  the  entry.  "Isocyanates,  toxic. 
n.o.s.  or  Isocyanate,  solutions,  toxic, 
n.o.s.,  flash  point  more  than  61  degrees 
C  and  boiling  point  less  than  30C 
degrees  C".  the  stowage  requirement 
"D"  would  be  removed  and  "E"  would 
be  added  in  its  place 

15.  In  Appendix  B  to  §  172.101.  the 
List  of  Manne  Pollutants  would  be 
amended  by  removing  eleven  entries 
and  adding  sixteen  entries  in 
appropriate  alphabetical  order  to  read  as 
follows; 

Appendix  B  to  §172.101— List  of 
Marine  Pollutants 


[REMOVE:] 


[ADD:] 


Alkyl  {C10-C21)  sulphonic  acid  ester  of  phenol. 

ortho-Anisidines. 

Barium  compounds,  soluble,  n.o.s. 

Di-normaZ-butyl  ketone. 

Diphenyl  oxide. 

Isopropenyl  chloride. 

Isopropyl  chloride. 

3-Methylpyradine. 

Sym-Dichloroethyl  ether. 

Tetrachlorovinphos. 


Alkylbenzenesulphonates,  branched  and  straight  chain. 


PR 


Chlorinated  paraffins  (C14-C17),  with  more  than  1%  shorter  chain  length. 


1 -Chloro-2,3-Epoxypropane. 

PR  Copper  sulphate,  anhydrous,  hydrates. 

Dichlorodimethyl  ether,  symmetrical. 
Isobutyl  aldehyde. 


Isobutyraldehyde. 
Maneb. 
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S.M.P 
(1) 


Marine  pollutant 
(2) 


ManeD  preparation,  stabilized  against  self-heating. 


PP 


N.N-Dimethyldodecylamine. 


NItrotoluenes  (ortho-;  meta-;  para-),  solid. 
Normal-heptaldehyde. 

*  ■  i 

Potassium  cyanide,  solution. 
Sodium  cyanide,  solution. 


PP 


Triphenyl  phosphate/tert-butylated  triphenyl  phosphates  mixtures  containing  5%  to  10%  triphenyl  phosphates. 
Tnphenyl  phosphate/tert-butylated  triphenyl  phosphates  mixtures  containing  10%  to  48%  triphenyl  phosphates. 


§172.101,  Appendix  B     [Amended] 

15.  In  addition,  in  Appendix  B  to 
i^  172.101,  the  List  of  Marine  Pollutants, 
the  following  changes  would  be  made; 

a.  In  column  (1).  the  designation  'PP" 
would  be  added  for  the  following 
entries: 

"Azinphos-methvl." 
"Cupric  chloride." 
"Cuprous  chloride." 
"Furathiocarb  (ISO)." 
"Osmium  tetroxide." 
"Triphenvlphosphate." 

b.  In  column  (1),  the  designation  "PP" 
would  be  removed  for  the  entrv  "Silver 
(jrthoarsenite". 

c.  In  column  (2),  the  following  entries 
would  be  revised  to  read  as  follows  in 
appropriate  alphabetical  order 

".•\lcoholC-12— C-13  po!yil-3) 
ethoxvlate"  would  be  revised  to  read 
"Alcohol  C-12— C-16  poly(l-6] 
ethoxvlate". 

".•Mkylphenols.  liquid,  n.o.s. 
{including  C2-C8  bomologues]"  would 
be  revised  to  read  "Alkylphenols. 
liquid,  n.o.s.  (including  C2-C12 
homologues]". 

".'\lkylphenols.  solid,  n.o.s.  (including 
C2-C8  homologues)"  would  be  revised 
to  read  "Alkylphenols.  solid,  n.o.s. 
[including  C-2 — C-12  homologues]". 

"2-Butenal,  inhibited"  would  be 
revised  to  read  "2-Butenal.  stabilized". 

"Chlorodinitrobenzenes"  would  be 
revised  to  read  "Chlorodinitrobenzenes, 
liquid  or  solid". 

"Chlorophenates,  liquid"  would  be 
revised  to  read  "Chlorophenolates, 
liquid". 


"Chlorophenates,  solid"  would  be 
revised  to  read  "Chlorophenolates, 
solid". 

"Chlorotoluenes"  would  be  revised  to 
read  "Chlorotoluenes  (ortho-, meta-, para- 
1". 

"Crotonaldehyde,  inhibited"  would 
be  revised  to  read  "Crotonaldehyde, 
stabilized". 

"Crotonic  aldehyde"  would  be 
revised  to  read  "Crotonic  aldehyde, 
stabilized" 

"Decylo.xytetrahydrothiophene 
dioxide"  would  be  revised  to  read 
"Decycloxy'tetrahydrothiophene 
dioxide". 

"Dichloroethyl  ether"  would  be 
revised  to  read  "Di-(2-chloroethyl) 
ether". 

"Dodecylamine"  would  be  revised  to 
read  "1-Dodecylamine". 

"Hydrocyanic  acid,  anhydrous, 
stabilized"  would  be  revised  to  read 
"Hydrocyanic  acid,  anhydrous, 
stabilized,  containing  less  than  3°'o 
water". 

"Hydrocyanic  acid,  anhydrous, 
stabilized,  absorbed  in  a  porous 
material"  would  be  revised  to  read 
"Hydrocyanic  acid,  anhydrous, 
stabilized,  containing  less  than  3% 
water  and  absorbed  in  a  porous 
material". 

"Isobutybenzene"  would  be  revised  to 
read  "Isobutylbenzene". 

"Maneb  or  Maneb  preparations  with 
not  less  than  60  per  cent  maneb"  would 
be  revised  to  read  "Maneb  preparations 
with  not  less  than  60%  maneb". 

"Mercarbam"  would  be  revised  to 
read  "Mecarbam". 


"Mercurous  bisuphate"  would  be 
revised  to  read  "Mercurous  bisulphate". 

"Mercury  based  pesticides,  liquid, 
flammable,  toxic,  n.o.s."  would  be 
revised  to  read  "Mercury  based 
pesticide,  liquid,  flammable,  toxic". 

"Mercury  based  pesticides,  liquid, 
toxic,  flammable,  n.o.s."  would  be 
revised  to  read  "Mercury  based 
pesticide,  liquid,  toxic,  flammable". 

"Mercury  based  pesticides,  liquid, 
toxic,  n.o.s."  would  be  revised  to  read 
"Mercury  based  pesticide,  liquid, 
toxic". 

"Mercury  based  pesticides,  solid, 
toxic,  n.o.s."  would  be  revised  to  read 
"Mercury  based  pesticide,  solid,  toxic" 

"3-Methylacroleine,  inhibited"  would 
be  revised  to  read  "3-Methylacrolein, 
stabilized". 

"Nitrobenzotrifluorides"  would  be 
revised  to  read  "Nitrobenzotrifluorides, 
liquid  or  solid". 

"Nitrotolueuenes  (o-;m:-p-)  would  be 
revised  to  read  "Nitrotoluenes  (ortho- 
;meta-;para-),  liquid". 

"Nitroxyluenes  (o;m-;p-)"  would  be 
revised  to  read  "Nitroxylenes,  liquid  or 
solid". 

"Potassium  cyanide"  would  be 
revised  to  read  "Potassium  cyanide, 
solid". 

"Potassium  cyanocuprate  I"  would  be 
revised  to  read  "Potassium 
cyanocuprate  (I)". 

"Sodium  cyanide"  would  be  revised 
to  read  "Sodium  cyanide,  solid". 

"Tetrachloroethane"  would  be  revised 
to  read  "1,1,2,2-Tetrachloroethane". 
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"Tetramethylbenzenes"  would  be 
revised  to  read  "n- 
Tetramethylbenzenes". 

"Tricresyl  phosphate  [not  less  than 
1%  ortho-isomer]"  would  be  revised  to 
read  "Tricresyl  phosphate,  not  less  than 
1%  ortho-isomer  but  not  more  than  3% 
orthoisomer". 

"White  phosphorus,  molten"  would 
be  revised  to  read  "Phosphorus,  white. 
molten". 

"Yellow  phosphorus,  molten"  would 
be  revised  to  read  "Phosphorus,  yellow. 
molten". 

17.  In  §  172.102,  in  paragraph  (c)(1). 
Special  Provision  43  would  be  amended 
by  adding  a  sentence  at  the  end.  Special 
Provisions  129,  130,  131,  132,  133,  134, 
135,  136,  137  and  138  would  be  added; 
in  paragraph  (c)(2).  Special  Provision 
A35  would  be  added;  and  in  paragraph 
(c)(3).  Special  Provision  BlOl  would  be 
revised  to  read  as  follows: 

§  172.102    Special  provisions. 

***** 

(c)  *   *    * 
(1)  *    *    * 

Code/Special  Provisions 

***** 

43.*   *    *  Nitrocellulose  membrane  filters 
covered  by  this  entry,  each  with  a  mass  not 
exceeding  0.5  g,  are  not  subject  to  the 
requirements  of  this  subchapter  when 
contained  individually  in  an  article  or  a 
sealed  packet. 
***** 

129.  These  materials  must  not  be  classified 
and  transported  unless  authorized  by  the 
Assr  jiate  Administrator  for  Hazardous 
Materials  Safety  on  the  basis  of  results  from 
Series  2  Test  and  a  Series  6(c)  Test  from  the 
UN  Manual  of  Tests  and  Criteria  on  packages 
as  prepared  for  transport.  The  packing  group 
assignment  and  packaging  must  be  approved 
by  the  Associate  Administrator  for  Hazardous 
Materials  Safety  on  the  basis  of  the  criteria 

in  §  173.21  of  this  subchapter  and  the 
package  type  used  for  the  Series  6(c)  test  . 

130.  Batteries,  dry  are  not  subject  to  the 
requirements  of  this  subchapter  only  when 
they  are  offered  for  transportation  in  a 
manner  that  prevents  short-circuits  (for 
example,  by  the  effective  insulation  of 
exposed  terminals)  or  the  dangerous 
evolution  of  heat. 

131.  This  material  may  not  be  offered  for 
transportation  unless  approved  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

132.  Ammonium  nitrate  fertilizers  of  this 
composition  are  not  subject  to  the 
requirements  of  this  subchapter  if  shown  by 
a  trough  test  (see  United  Nations 
Recommendations  on  the  Transport  of 
Dangerous  Goods,  Manual  Tests  and  Criteria. 
Part  III,  sub-section  38.2)  not  to  be  liable  to 
self-sustaining  decomposition  and  provided 
that  they  do  not  contain  an  excess  of  nitrate 
greater  than  10%  by  mass  (calculated  as 
potassium  nitrate). 

133.  This  description  applies  to  articles 
which  are  used  as  life-saving  vehicle  air  bag 


inflators  or  air  bag  modules  or  seat-bell 
pretensioners,  containing  a  gas  or  a  mixture 
of  compressed  gases  classified  under 
Division  2.1  or  Division  2.2.  and  with  or 
without  small  quantities  of  pyrotechnic 
material.  For  units  with  pyrotechnic  material, 
initiated  explosive  effects  shall  be  contained 
within  the  pressure  vessel  such  that  the  unit 
may  be  excluded  from  Class  1  in  accordance 
with  paragraph  l.n(b),  in  conjunction  with 
paragraph  16.6.1,4.7(a)(ii)  of  the  UN  Manual 
of  tests  and  Criteria,  Part  1.  In  addition,  units 
must  be  designed  or  packaged  for  transport 
so  that  when  engulfed  in  a  fire  there  will  be 
no  fragmentation  of  the  pressure  vessel  or 
projection  hazard.  This  may  be  determined 
by  analysis  or  test.  The  pressure  vessel  must 
be  in  compliance  with  the  requirements  for 
the  gas(es)  contained  in  the  pressure  vessel 

134.  This  entry  only  applies  to  vehicles, 
machinery  and  equipment  which  are 
powered  by  wet  batteries  or  sodium  batteries 
and  which  are  transported  with  these 
batteries  installed.  Examples  of  such  items 
are  electrically-powered  cars,  lawn  mowers, 
wheelchairs  and  other  mobility  aids.  Self- 
propelled  vehicles  which  also  contain  an 
internal  combustion  engine  must  be 
consigned  under  the  entry  "Vehicle. 
flammable  gas  powered"  or  "Vehicle, 
flammable  liquid  powered",  as  appropriate 

135.  The  entries  "Vehicle,  flammable  gas 
powered"  or  "Vehicle,  flammable  liquid 
powered",  as  appropriate,  must  be  used 
when  internal  combustion  engines  are 
installed  in  a  vehicle. 

136.  This  entry  only  applies  to  machmer\ 
and  apparatus  containing  hazardous 
materials  as  an  integral  element  of  the 
machinery  or  apparatus.  It  may  not  be  used 
to  describe  machinery  or  apparatus  for  which 
a  proper  shipping  name  exists  in  the 
§172.101  Table.  Machinery  or  apparatus  may 
only  contain  hazardous  materials  for  which 
exceptions  are  referenced  in  Column  8  of  the 
§  172.101  Table  and  are  provided  in  Part  173. 
Subpart  D.  of  this  subchapter.  When 
transported  by  aircraft,  the  machinery  or 
apparatus  must  be  labeled  according  to  each 
of  the  hazardous  materials  contained  in  the 
machinery  or  apparatus.  This  includes  the 
primary  hazard  label  and  any  applicable 
subsidiary  risk  labels,  except  that  a 
subsidiary  risk  label  is  not  required  for  any 
subsidiary  hazard  already  indicated  by  the 
primar>'  or  subsidiary  hazard  label  applied 
for  another  substance  in  the  machinery  or 
apparatus.  Hazardous  materials  shipped 
under  this  entry  are  excepted  from  the 
labeling  requirements  of  this  subchapter 
unless  offered  for  transportation  or 
transported  by  air.  Orientation  markings  as 
prescribed  in  §  172.312,  are  required  onlv 
when  necessary  to  ensure  that  liquid 
hazardous  materials  remain  in  their  intended 
orientation.  The  machinery  or  apparatus  or 
the  packagings  in  which  they  are  contained 
shall  be  marked  "Dangerous  goods  in 
machinery"  or  "Dangerous  goods  in 
apparatus",  as  appropriate,  and  with  the 
appropriate  identification  number.  For 
transportation  by  aircraft,  machinery  or 
apparatus  may  not  contain  any  material 
forbidden  for  transportation  by  passenger 
aircraft.  Hazardous  materials  in  machinery  or 
apparatus  are  not  subject  to  the  placarding 


requirements  of  subpart  F  of  this  part  The 
Associate  Administrator  for  Hazardous 
Materials  Safety  may  except  from  the 
requirements  of  this  subchapter  equipment, 
machinery  and  apparatus  provided 

a.  It  is  shown  that  it  does  not  pose  a 
significant  risk  in  transportation. 

b.  The  quantities  of  hazardous  materials  do 
not  exceed  those  specified  in  §  1 73  4  of  this 
subchapter  for  the  applicable  class(es)  of 
hazardous  materials  contained,  and 

c  The  equipment,  machinerv  or  apparatus 
confonns  with  §173.221  of  this  subchapter. 

137  Cotton,  dry  is  not  subject  to  the 
requirements  of  this  subchapter  when  it  is 
baled  in  accordance  with  ISO  8115  "Cotton 
Bales — Dimensions  and  Density"  to  a  density 
of  at  least  360  kg/m  ^  (22.4lb/ft  ^)  and  it  is 
transported  in  a  freight  container  or  closed 
transport  vehicle 

138.  Lead  compounds  which,  when  mixed 
in  a  ratio  of  11000  with  0.07  hydrochloric 
acid  and  stirred  for  one  hour  at  a  temperature 
of  23''C  ±2°C.  exhibit  a  solubility  of  5%  or 
less  are  considered  insoluble 

(2)  *  *  * 

Code/Special  Provisions  

•  *  •  •  « 

.^35  This  includes  any  material  which  is 
not  covered  by  any  of  the  other  classes  but 
which  has  an  anesthetic,  narcotic  noxious  or 
other  similar  properties  such  that,  in  the 
event  of  spillage  or  leakage  on  an  ai.'-craft. 
extreme  annoyance  or  discomfort  could  oe 
caused  to  crew  members  so  as  to  prevent  the 
correct  performance  of  assigned  duties. 
«  »  •  «  * 

(3)  *  *  * 

Code/Special  Provisions 

•  •  •  •  « 

BlOl.  When  intermediate  bulk  containers 
are  used,  only  those  constructed  of  metal  are 
authorized 


§172.102     [Amended) 

18.  In  addition,  in  §  172.102.  the 
following  changes  would  be  made: 

a.  In  paragraph  (c)(1).  Special 
Provision  17  would  be  removed 

b.  In  paragraph  (c)(1).  Special 
Provision  20  would  be  removed. 

c.  In  paragraph  (c)(1).  Special 
Provision  104  would  be  removed. 

d.  In  paragraph  (c)(1),  under  Special 
Provision  125,  in  the  fourth  sentence, 
the  wording  "at  least  90%"  would  be 
removed  and  "at  least  98%"  would  be 
added  in  its  place;  and  in  the  last 
sentence,  the  wording  "less  than  98%" 
would  be  removed  and  "less  than  90%' 
would  be  added  in  its  place 

e.  In  paragraph  (c)(5).  Special 
Provision  N9  would  be  removed 

§172.203    [Amended] 

19.  In  §172.203,  the  following 
changes  are  made: 

a.  In  paragraph  (k)  introductor}'  te.xt. 
in  the  first  sentence,  the  words  "listed 
in  paragraph  (k)(3)  of  this  section" 
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would  be  removed  and  'identified  by  an 

asterisk  (*)  in  Column  (1)  of  the 

§  172.101  Table"  would  be  added  in  its 

place. 

b.  In  addition,  paragraph  (k)(3)  would 
be  removed  and  paragraph  (k)  (4)  would 
be  redesignated  as  paragraph  [k](3). 

§  172.400    [Amended] 

20.  In  §  172.400.  in  the  table  in 
paragraph  (b).  as  amended  at  62  FR 
39405,  effective  October  1,  1998.  the 
following  changes  would  be  made: 

a.  The  entry  "6.1  (PG  I  or  II,  other 
than  Zone  A  or  B  inhalation  hazard)" 
would  be  removed  and  "6.1  (PG  I  or  II. 
other  than  Zone  A  or  B  inhalation 
hazard,  or  PG  III)"  would  be  added  in 
its  place. 

b.  The  entry  "6.1  (PG  III)"  would  be 
removed. 

§  172.400a     [Amended] 

21.  In  §  172,400a,  paragraph  (d)  would 
be  removed. 

22.  In  §  172.405.  a  new  paragraph  (c) 
would  be  added  to  read  as  follows: 

§  172.405    Authorized  label  modifications. 

***** 

(c)  For  a  package  containing  a 
Division  6.1  Packing  Group  III  material, 
the  POISON  label  specified  in  §  172.430 
may  be  modified  to  display  the  text  "PG 
III"  below  the  mid-line  of  the  label, 
instead  of  "TOXIC"  ("POISON"). 

23.  In  §  172.407,  paragraph  (c)(4) 
would  be  revised  to  read  as  follows: 

§  172.407     Label  specifications. 

»  *  *  •  « 

(c)  *  •  * 

(4)  When  text  indicating  a  hazard  is 
displayed  on  a  label,  the  label  name 
must  be  shown  in  letters  measuring  at 
least  7.6  mm  (0.3  inches)  in  height.  For 
SPONTANEOUSLY  COMBUSTIBLE  or 
DANGEROUS  WHEN  WET  labels,  the 
words  "Spontaneously"  and  "When 
Wet"  must  be  shown  in  letters 
measuring  at  least  5.1  mm  (0.2  inches) 
in  height. 


§  172.431     [Removed  and  reserved] 

24.  Section  172.431  would  be 
removed  and  reserved. 

25.  In  §  172.504,  paragraph  (f)(10) 
would  be  revised  to  read  as  follows: 

§  172.504    General  placarding 
requirements. 

***** 

(f)  *  *  * 

(10)  For  Division  6.1.  PG  III  materials, 
a  POISON  placard  may  be  modified  to 
display  the  text  "PG  III"  below  the  mid- 
line of  the  placard. 


§172.504    [Amended] 

26.  In  §  172.504.  as  amended  at  62  FR 
39407,  effective  October  1,  1998,  the 
following  changes  would  be  made: 

a.  In  paragraph  (e),  in  Table  2,  the 
entry  "6.1  (PG  I  or  II,  other  than  Zone 
A  or  B  inhalation  hazard)"  would  be 
removed  and  "6.1  (PG  I  or  II,  other  than 
Zone  A  or  B  inhalation  hazard,  or  PG 
III)"  would  be  added  in  its  place. 

b.  In  paragraph  (e).  the  entry  "6.1  (PG 
III)  would  be  removed. 

§172.553     [Removed  and  reserved] 

27.  Section  172.553  would  be 
removed  and  reserved. 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

28.  The  authority  citation  for  part  173 
would  continue  to  read  as  follows: 

.Authority:  49  U.S.C.  5101-5127.  44701;  49 
CFR  1.53. 

§173.1     [Amended] 

29.  In  §  173.1,  in  paragraph  (d),  in  the 
first  sentence,  the  wording 
"Recommendations  of  the  United 
Nations  Committee  of  Experts  on  the 
Transport  of  Dangerous  Goods"  would 
be  removed  and  "UN 
Recommendations"  would  be  added  in 
its  place. 

§  173.2a     [Amended] 

30.  In  the  §  173.2a,  paragraph  (b). 
Precedence  of  Hazard  Table,  in  column 
13,  under  the  column  heading  "8,  II 
liquid",  the  following  changes  would  be 
made: 

a.  For  the  entry.  "4.3  11",  the  numeral 
"8"  would  be  removed  and  "4.3"  would 
be  added  in  its  place. 

b.  For  the  entry.  "5.1  11",  the  numeral 
"8"  would  be  removed  and  "5.1"  would 
be  added  in  its  place. 

31.  In  §  173.25,  paragraph  (b)  would 
be  revised  to  read  as  follows: 

§  173.25    Authorized  packagings  and 
overpacks. 

***** 

(b)  Shrink-wrapped  or  stretch- 
wrapped  trays  may  be  used  as  outer 
packagings  for  inner  packagings 
prepared  in  accordance  with  the  limited 
quantity  provisions  or  consumer 
commodity  provisions  of  this 
subchapter,  provided  that — 

(1)  Inner  packagings  are  not  fragile, 
liable  to  break  or  be  easily  punctured, 
such  as  those  made  of  glass,  porcelain, 
stoneware  or  certain  plastics;  and 

(2)  Each  complete  package  does  not 
exceed  20  kg  (44  lbs)  gross  weight. 


32.  In  §  173.28,  paragraph  (c)(2) 
would  be  revised  and  a  new  paragraph 
(c)(5)  would  be  added  to  read  as  follows: 

§173.28    Reuse,  reconditioning  and 
remanufacture  of  packagings. 

***** 

(c)  *  *  * 

(2)  For  the  purpose  of  this  subchapter, 
reconditioning  of  a  non-bulk  packaging 
other  than  a  metal  drum  includes: 

(i)  Removing  all  former  contents, 
coatings  and  labels  so  that  only  the 
original  materials  of  construction 
remain; 

(ii)  Replacing  all  non-integral 
packaging  components  including 
gaskets,  closure  devices  and  cushioning 
and  cushioning  material; 

(iii)  Inspecting  after  cleaning  and 
rejecting  packagings  with  visible 
damage  such  as  tears,  creases  or  cracks, 
or  damaged  threads  or  closures,  or  other 
significant  defects;  and 

(iv)  Ensuring  that  the  packagings  are 
restored  to  a  condition  that  conforms  in 
all  respects  with  the  prescribed 
requirements  of  this  subchapter. 
***** 

(5)  Packagings  which  have  significant 
defects  which  cannot  be  repaired  may 
not  be  reused. 

***** 

33.  In  §  173.29,  paragraph 
(b)(2)(iv)(B},  would  be  revised  to  read  as 
follows: 

§  173.29    Empty  packagings. 

***** 

(b)  •  *  * 

(2)  *  *  * 

(iv)  *  *  * 

(B)  A  Division  2.2  non-flammable  gas, 
other  than  ammonia,  anhydrous,  and 
with  no  subsidary  hazard,  at  an  absolute 
pressure  less  than  280  kPa  (40.6  psia); 
at  20  °C(68°F);and 

***** 

34.  In  §  173.32b,  in  paragraph  (b)(1), 
a  new  sentence  would  be  added  at  the 
end  of  the  paragraph  to  read  as  follows: 

§  173.32b    Periodic  testing  and  inspection 
of  Specification  IM  portable  tanks. 

***** 

(b)  *  *  * 

(1)  *  *  *  The  two  and  one-half  year 
internal  inspection  may  be  waived  for 
portable  tanks  dedicated  to  the 
transportation  of  a  single  hazardous 
material  if  it  is  leak  tested  prior  to  each 
filling. 


§  173.32b    [Amended] 

35.  In  addition,  in  paragraph  fb)(l) 
and  (b)(2),  the  semicolon  at  the  end  of 
the  first  sentence  would  be  removed  and 
a  period  added  in  its  place. 
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36.  In  §  173.32c,  paragraph  (j)  would 
be  revised  to  read  as  follows: 

§  173.32c    Use  of  Specification  IM  portable 
tanks. 

*         *         «         »         « 

(j)  An  IM  portable  tank  may  not  be 
loaded  with  a  liquid  having  a  viscosity 
less  than  2,680mm  2/,  at  20°  C  or  a  non- 
monolithic  solid  to  a  filling  density  of 
more  than  20%,  but  less  than  80%.  If  a 
portable  tank  is  divided  by  partitions  or 
surge  plates  into  compartments  of  not 
more  than  7,500  liters  (1,980  gallons) 
capacity,  this  filling  restriction  does  not 
apply. 
***** 

37.  In  §  173.35,  the  section  heading 
and  paragraph  (b)  would  be  revised  to 
read  as  follows: 

§173.35    Hazardous  materials  in 
intermediate  bulk  containers  (IBCs). 

***** 

(b)  Initial  use  and  reuse  of  IBCs.  An 
IBC  other  than  a  multiwall  paper  IBC 
(13M1  and  13M2)  may  be  reused.  If  an 
inner  liner  is  required,  the  inner  liner 
must  be  replaced  before  each  reuse. 
Before  an  IBC  is  filled  and  offered  for 
transportation,  the  IBC  and  its  service 
equipment  must  be  given  an  external 
visual  inspection,  by  the  person  filling 
the  IBC,  to  ensure  that: 

(1)  The  IBC  is  free  from  corrosion, 
contamination,  cracks,  cuts,  or  other 
damage  which  would  render  it  unable  to 
pass  the  prescribed  design  type  test  to 
which  it  is  certified  and  marked;  and 

(2)  The  IBC  is  marked  in  accordance 
with  requirements  in  §  178.703  of  this 
subchapter.  Additional  marking  allowed 
for  each  design  type  may  be  present. 
Required  markings  that  are  missing, 
damaged  or  difficult  to  read  mu^t  be 
restored  or  returned  to  original 
condition. 


§173.56    [Amended] 

38.  In  §173.56.  in  paragraphs  (b)(2)[i) 
and  {b)(3)(i),  the  wording  "(TB  700-2, 
dated  December  1989)"  would  be 
removed  and  "(TB  700-2)"  would  be 
added  in  its  place. 

§173.59    [Amended] 

39.  In  §  173.59.  for  the  definitions 
"Charges,  explosive,  commercial 
without  detonator."  and  "Charges, 
shaped  commercial,  i\ithout 
detonator",  the  word  "commercial" 
would  be  removed  each  place  it 
appears. 

40.  In  §  173.121,  paragraph  (b)(l)(ii) 
would  be  revised  to  read  as  follows: 


§173.121 
group. 


Class  3 — Assignment  of  packing 


(b)  *  *  * 

(1)  *  *  * 

(ii)  The  mixture  does  not  contain  any 
substances  with  a  primar)'  or  a 
subsidiary  risk  of  Division  6.1  or  Class 
8. 


§173.121     [Amended] 

41.  In  addition,  in  §  173.121,  in 
paragraph  (b)(l)(i),  the  semicolon  at  the 
end  of  the  paragraph  would  be  removed 
and  a  period  added  in  its  place;  and  in 
paragraph  (b)(l)(iii).  the  wording  "; 
and"  at  the  end  of  the  paragraph  would 
be  removed  and  a  period  added  in  its 
place. 

§173.159    [Amended] 

42.  In  §  173.159.  in  paragraph  (g)(2), 
in  the  first  sentence,  immediately 
following  the  wording  "may  be  packed 
in  strong",  the  words  "plywood  or 
wooden  boxes"  would  be  removed  and 
the  words  "outer  packagings"  would  be 
added  in  their  place. 

43.  Section  173.162  would  be  revised 
to  read  as  follows: 

§173.162    Gallium. 

(a)  Except  when  packaged  in 
cylinders  or  steel  flasks,  gallium  must 
be  packaged  in  packagings  which  meet 
the  requirements  of  part  1 78  of  this 
subchapter  at  the  Packing  Group  I 
performance  level  for  transport  by 
aircraft  and  the  Packing  Group  III 
performance  level  for  transport  by 
highway,  rail  and  vessel. 

(1)  Packagings  intended  to  contain 
liquids  consisting  of  glass,  earthenware 
or  rigid  plastics  with  a  maximum  net 
mass  of  10  kg  (22  pounds)  each.  The 
inner  packagings  must  be  packed  in 
wooden  boxes  (4Cl,  4C2,  4D.  4F). 
fiberboard  boxes  (4G).  plastics  boxes 
(4H1 .  4H2).  fiber  drums  (IG)  or 
removable  head  steel  and  plastic  drums 
or  jerricans  (1A2,  1H2.  3A2  or  3H21  with 
sufficient  cushioning  material  to 
prevent  breakage.  Either  the  inner 
packagings  or  the  outer  packagings  must 
have  inner  liners  or  bags  of  strong 
leakproof  and  puncture-resistant 
material  impervious  to  the  contents  and 
completely  surrounding  the  contents  to 
prevent  it  from  escaping  from  the 
package,  irrespective  of  its  position 

(2)  In  packagings  intended  to  contain 
liquids  consisting  of  semi-rigid  plastic 
inner  packagings  of  not  more  than  2  5  kg 
(5.5  pounds)  net  capacity  each, 
individually  enclosed  in  a  sealed,  leak- 
tight  bag  of  strong  puncture-resistant 
material.  The  sealed  bags  must  be 
packed  in  wooden  (4Cl,  4C2).  plywood 
(4D).  reconstituted  wood  (4F), 
fiberboard  (4G)  or  plastic  (4Hl,  4H2) 
boxes  or  in  fiber  (IG)  or  steel  (1A2) 


drums,  which  are  lined  with  leak-tight, 
puncture-resistant  material.  Bags  and 
liner  material  must  be  chemically 
resistant  to  gallium. 

(3)  Cylinders  and  steel  flasks  with 
vaulted  bottoms  are  also  authorized. 

fb)  When  it  is  necessary  to  transport 
gallium  at  low  temperatures  in  order  to 
maintain  it  in  a  completely  solid  state, 
the  above  packagings  mav  be 
overpacked  in  a  strong,  water-resistant 
outer  packaging  which  contains  drv  ice 
or  other  means  of  refrigeration.  If  a 
refrigerant  is  used,  all  of  the  above 
materials  used  in  the  packaging  of 
gallium  must  be  chemically  and 
physically  resistant  to  the  refrigerant 
and  must  have  impact  resistance  at  the 
low  temperatures  of  the  refrigerant 
employed.  If  dry  ice  is  used,  the  outer 
packaging  must  permit  the  release  of 
carbon  dioxide  gas. 

(c)  Manufactured  articles  or 
apparatuses,  each  containing  not  more 
than  100  mg  (0.0035  ounce)  of  gallium 
and  packaged  so  that  the  quantity  of 
gallium  per  package  does  not  exceed  1  g 
(0.35  ounce)  are  not  subject  to  the 
requirements  of  this  subchapter. 

44   In  §173.164,  paragraphs  (a)(1) 
through  (a)(3)  would  be  revised  and 
paragraph  (a)(4)  would  be  added  to  read 
as  follows: 

§  173.164     Mercury  (metallic  and  articles 
containing  mercury). 

(a)  *  *  • 

(1)  In  inner  packagings  of 
earthenware,  glass  or  plastic  containing 
not  more  than  3.5  kg  (7.7  pounds)  of 
mercury,  or  inner  packagings  which  are 
glass  ampoules  containing  not  more 
than  0.5  kg  (1 , 1  pounds)  of  mercury-,  or 
iron  or  steel  quicksilver  flasks 
containing  not  more  than  35  kg  (77 
pounds)  of  mercury.  The  inner 
packagings  or  flasks  must  be  packed  in 
steel  drums  (1A2).  steel  jerricans  (3A2), 
wooden  boxes  (4Cl.  (4C2),  plywood 
boxes  (4D).  reconstituted  wood  boxes 
(4F),  fiberboard  boxes  (4G).  plastic 
bo.xes  (4H2).  plywood  drums  (ID)  or 
fibre  drums  (IG). 

(2)  Packagings  must  meet  the 
requirements  of  part  178  of  this 
subchapter  at  the  Packing  Group  I 
performance  le\el. 

(3)  When  inner  packagings  of 
earthenware,  glass  or  plastic  are  used. 
they  must  be  packed  in  the  outer 
packaging  with  sufficient  cushioning 
material  to  prevent  breakage 

(4)  Either  the  inner  packagings  or  the 
outer  packagings  must  have  inner 
linings  or  bags  of  strong  leakproof  and 
puncture-resistant  material  impervious 
to  mercury,  completely  surrounding  the 
contents,  so  that  the  escape  of  mercury 
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will  be  pravented  irrespective  of  the 
position  of  the  package. 


§173.164    [Amended] 

45.  In  addition,  in  §  173.164,  in 
paragraph  (c)  introductory  text,  the 
wording  "not  more  than  100  mg  (0.0035 
ounce)"  would  be  removed. 

§173,196    [Amended] 

46  In  §  173.196.  paragraph  (a)(l)(iii). 
in  the  first  sentence,  the  wording  "An 
absorbent  material"  would  be  removed 
and  "When  the  primary  receptacle 
contains  liquids,  an  absorbent  material" 
would  be  added  in  its  place. 

47.  Section  173.220  would  be  revi.sed 
to  read  as  follows; 

§  173.220    Internal  combustion  engines, 
self-propelled  vehicles,  and  mechanical 
equipment  containing  Internal  combustion 
engines  or  wet  batteries, 

(a)  Applicability.  An  internal 
combustion  engine,  self-propelled 
vehicle,  or  mechanized  equipment  is 
subject  to  the  requirements  of  this 
subchapter  when  transported  as  cargo 
on  a  transport  vehicle,  vessel  or  aircraft, 
if  — 

(1)  The  engine  or  fuel  tank  contains  a 
flammable  liquid  or  gaseous  fuel; 

(2)  It  is  equipped  with  a  wet  electric 
storage  battery;  or 

(3)  It  contains  other  hazardous 
materials  subject  to  the  requirements  of 
this  subchapter. 

(b)  Flammable  liquid  fuel.  Engines 
and  flammable  liquid  fuel  tanks  are 
subject  to  the  requirements  of  this 
subchapter  as  follows: 

(1)  If  an  engine  or  flammable  liquid 
fuel  tank  is  not  completely  drained  or 
has  more  than  500  ml  (17  ounces)  of 
fuel  in  engine  components  and  fuel 
lines,  it  is  subject  to  all  applicable 
requirements  of  this  subchapter. 

(2)  If  an  engine  or  flammable  liquid 
fuel  tank  is  drained  and  has  no  more 
than  500  ml  (17  ounces)  of  fuel  in 
engine  components  and  fuel  lines,  it  is 
subject  to  this  subchapter  with  certain 
exceptions  listed  in  paragraph  (g](2)  of 
this  section.  For  transportation  by 
aircraft,  these  exceptions  are  limited  to 
marking,  labeling  and  an  emergencv 
response  telephone  number.  The 
shipment  is  still  subject  to  all  other 
applicable  requirements  of  this 
subchapter,  such  as  shipping  papers, 
emergency  response  information, 
notification  of  pilot-in-command. 
general  packaging  requirements  and  the 
requirements  specified  in  §  173.27. 

(3)  If  an  engine  or  flammable  liquid 
fuel  tank  (including  engine  components 
and  fuel  lines)  is  completely  drained 
and  sufficientlv  cleaned  of  residue  and 


purged  of  vapors  to  remove  any 
potential  hazard,  it  is  not  subject  to  any 
other  requirements  of  this  subchapter. 

(4)  Fuel  may  remain  in  engine  and 
tanks  installed  in  self-propelled  vehicles 
and  mechanical  equipment  only  under 
the  following  conditions: 

(i)  For  transportation  by  motor  vehicle 
or  rail  car,  the  fuel  tanks  must  be 
securely  closed. 

(ii)  For  transportation  by  vessel  the 
shipment  must  conform  to  §  176.905  of 
this  subchapter. 

(iii)  For  transportation  by  aircraft 
designed  or  modified  for  vehicle  ferry 
operations,  the  shipment  must  comply 
with  §175.305  of  this  subchapter. 

(c)  Flammable  gas  fuel.  Automobiles, 
motorcycles,  tractors,  or  other  self- 
propelled  vehicles  equipped  with 
liquefied  petroleum  gas  or  other 
compressed  gas  fuel  tanks,  provided 
such  tanks  are  securely  closed,  are  not 
subject  to  any  other  requirements  of  this 
subchapter  for  transportation  by  rail  or 
highway.  For  transportation  by  water, 
see  §§  176.905  and  176.78(k)  of  this 
subchapter.  For  transportation  by  air, 
the  fuel  tank  must  be  removed  or 
emptied  and  securely  closed. 

(a)  Wet  battery  powered  or  installed. 
Wet  batteries  must  either  be  installed, 
securely  fastened  in  an  upright  position, 
and  protected  against  short  circuits  and 
leakage  or  be  removed  and  packaged 
separately  under  §  173.159.  Battery 
powered  vehicles,  machinery  or 
equipment  including  battery  powered 
wheel  chairs  are  excepted  from  the 
requirements  of  this  subchapter  except 
when  transported  by  air,  unless 
specifically  excepted  in  §  175.10  of  this 
subchapter,  or  when  they  contain  other 
hazardous  materials  not  excepted  in  this 
section. 

(e)  Truck  bodies  or  trailers  on  flat 
cars — (1)  Flammable  liquid  powered. 
Truck  bodies  or  trailers  with  automatic 
heating  or  refrigerating  equipment  of  the 
flammable  liquid  type  may  be  shipped 
with  fuel  tanks  filled  and  equipment 
operating  or  inoperative,  when  used  for 
the  transportation  of  other  freight  and 
loaded  on  flat  cars  as  part  of  a  joint  rail 
and  highway  movement,  provided  the 
equipment  and  fuel  supply  conform  to 
the  requirements  of  §  1 77.834(1)  of  this 
subchapter  and  are  of  a  type  which  has 
been  examined  by  a  person  approved  by 
the  Associate  Administrator  for 
Hazardous  Materials  Safety. 

(2)  Flammable  gas  powered.  Except  as 
specified  in  §  173.21,  truck  bodies  or 
trailers  with  automatic  heating  or 
refrigerating  equipment  of  the  gas 
burning  type  may  be  shipped  with  tanks 
containing  fuel  and  equipment 
operating  or  not  operating,  when  used 
for  the  transportation  of  other  freight 


and  loaded  on  flat  cars  as  part  of  a  joint 
rail-highway  movement.  The  heating  or 
refrigerating  equipment  is  considered  to 
be  a  part  of  the  truck  body  or  trailer  and 
is  not  subject  to  any  other  requirements 
of  this  subchapter. 

(f]  Other  hazardous  materials.  The 
provisions  of  this  subchapter  do  not 
apply  to  items  of  equipment  such  as  fire 
extinguishers,  airbag  inflators  or 
modules,  seat-belt  pretensioners,  other 
life  saving  appliances  or  safety  devices 
and  the  like  which  are  securely  installed 
in  the  motor  vehicle  or  mechanical 
equipment  if  they  are  necessary  for  the 
operation  of  the  vehicle  or  equipment, 
or  for  the  safety  of  its  operator  or 
passengers.  All  other  hazardous 
materials  not  excepted  in  this  section 
must  be  packaged  and  transported  in 
accordance  with  this  subchapter. 

(g)  Exceptions.  Except  as  provided  in 
paragraph  (f)  of  this  section,  shipments 
made  under  the  provisions  of  this 
section — 

(1)  Are  not  subject  to  any  other 
requirements  of  this  subchapter,  for 
transportation  by  motor  vehicle  or  rail 
car;  and 

(2)  Are  not  subject  to  the  requirements 
of  subparts  D,  E  and  F  (marking,  label 
and  placarding,  respectively)  of  part  172 
of  this  subchapter  or  §  172.604  of  this 
subchapter  (emergency  response 
telephone  number)  of  this  subchapter 
for  transportation  by  vessel  or  aircraft. 

48.  Section  173.221  would  be  revised 
to  read  as  follows: 

§  173,221     Polymeric  beads,  expandable 
and  Plastic  molding  compound. 

(a)  Non-bulk  shipments  of  polymeric 
beads  or  granules,  expandable, 
impregnated  with  flammable  gas  or 
liquid  as  a  blowing  agent  and  plastic 
molding  compound  in  dough,  sheet  or 
extruded  rope  form  must  be  packed  in: 
wooden  (4Cl  or  4C2),  plywood  (4D), 
fiberboard  (4G),  reconstituted  wood  (4F) 
boxes,  plywood  drums  (ID)  or  fiber 
drums  (IG)  with  sealed  inner  plastic 
liners;  or,  in  vapor  tight  metal  or  plastic 
drums  (lAl,  1A2,  IBI,  1B2,  iHl  or 
1H2).  The  packagings  need  not  conform 
to  the  requirements  for  package  testing 
in  part  178  of  this  subchapter,  but  must 
be  capable  of  containing  any  evolving 
gases  from  the  contents  during  normal 
conditions  of  transportation. 

(b)  Bulk  shipments  of  polymeric 
beads  or  granules,  expandable  or  plastic 
molding  compounds  may  be  packed  in 
plastic  film  or  bags  which  are  placed  in 
steel  racks,  metal  or  plastic  crates  or 
shrink-wrapped  on  wood  pallets  when 
transported  in  dedicated  vehicles  or 
freight  containers.  Polymeric  beads  or 
granules  or  plastic  molding  compounds 
may  also  be  packed  in  plastic  film  or 
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bags  which  are  then  packed  in  metal, 
plastic,  wood,  reconstituted  wood  or 
fiberboard  boxes.  Non-specification 
portable  tanks  are  also  authorized.  Bulk 
packagings  must  be  capable  of 
containing  any  gases  evolving  from  the 
contents  during  normal  conditions  of 
transport. 

49.  Section  173.222  would  be  revised 
to  read  as  follows: 

§  173.222     Dangerous  goods  in  equipment, 
machinery  or  apparatus. 

Hazardous  materials  in  machinery  or 
apparatus  are  excepted  from  the 
specification  packaging  requirements  of 
this  subchapter  when  packaged 
according  to  this  section.  Hazardous 
materials  in  machinery  or  apparatus 
must  be  packaged  in  strong  outer 
packagings  unless  the  receptacles 
containing  the  hazardous  materials  are 
afforded  adequate  protection  by  the 
construction  of  the  machinery  or 
apparatus.  Each  package  must  conform 
to  the  packaging  requirements  of 
subpart  B  of  this  part,  except  for  the 
requirements  in  §  173.24(a)(1)  and 
§  173.27(e),  and  the  following 
requirements: 

(a)  If  the  equipment,  machinery  or 
apparatus  contains  more  than  one 
hazardous  material,  the  materials  must 
not  be  capable  of  reacting  dangerously 
together. 

(b)  The  nature  of  the  containment 
must  be  as  follows: 


(1)  Damage  to  the  receptacles 
containing  the  hazardous  materials 
during  transport  is  unlikely;  and 

(2)  In  the  event  of  damage  to  the 
receptacles  containing  the  hazardous 
materials,  no  leakage  of  the  hazardous 
materials  from  the  equipment, 
machinery  or  apparatus  is  possible,  A 
leakproof  liner  may  be  used  to  satisfy 
this  requirement. 

(c)  Receptacles  containing  hazardous 
materials  must  be  secured  and 
cushioned  so  as  to  prevent  their 
breakage  or  leakage  and  so  as  to  control 
their  movement  within  the  equipment, 
machinery  or  apparatus  during  norma! 
conditions  of  transportation.  Cushioning 
material  must  not  react  dangerously 
with  the  content  of  the  receptacles.  Any 
leakage  of  the  contents  must  not 
substantially  impair  the  protective 
properties  of  the  cushioning  material. 

(d)  Receptacles  for  gases,  their 
contents  and  filling  densities  must 
conform  to  the  applicable  requirements 
of  this  subchapter,  unless  otherwise 
approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety. 

(e)  Quantity  limitations.  For  air 
transport,  the  total  net  quantity  of 
hazardous  materials  contained  in  one 
item  of  equipment,  machiner\'  or 
apparatus  must  not  exceed  the 
following: 

(1)  1  kg  (2.2  pounds)  in  the  case  of 
solids; 


(2)  0.5  L  (0.3  gallons)  in  the  case  of 
liquids; 

(3)  0.5  kg  (1.1  pounds)  in  the  case  of 
Division  2,2  gases;  and 

(4)  A  total  quantity  of  not  more  than 
the  aggregate  of  that  permitted  in 
paragraphs  (e)(1)  through  (e)(3)  of  this 
section,  for  each  of  the  categories 
material  in  the  package,  when  a  package 
contains  hazardous  materials  in  two  or 
more  of  the  categories  in  paragraphs 
(e)(1)  through  (e)(3j  of  this  section  and 
is  offered  for  air  transport 

ff)  When  a  package  contains 
hazardous  materials  in  two  or  more  of 
the  categories  listed  in  paragraphs  (ej(l) 
(e)(2)  and  (e)(3)  of  this  section,  the  total 
quantity  required  by  §  172, 202(c)  of  this 
subchapter  to  be  entered  on  the 
shipping  paper  must  be  the  aggregate 
quantity  of  all  hazardous  materials. 
expressed  as  net  mass. 

§173.224     [Amended] 

50,  m  §  173,224,  in  the  introductory 
text  of  paragraph  (ci(3),  the  word 
"product"  would  he  added  imniediatcl\ 
before  the  word  "evaluation", 

51,  In  §  173.225.  m  paragraph  (bj.  in 
the  Organic  Peroxides  Table,  remo\e  or 
add,  m  the  appropriate  alphabetical 
order,  the  following  entries  to  read  as 
follows; 

§  173.225     Packaging  requirements  and 
other  provisions  for  organic  peroxides. 

•  «  *  ♦  * 

(b)  "    *    * 
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§173.225    [Amended] 

52.  In  addition,  in  §  173.225,  in 
paragraph  (b),  in  the  Organic  Peroxides 
Table,  the  following  changes  would  be 
made: 

a.  For  the  entry,  "tert-Butyl  cumyl 
peroxide"  (UN3io6),  in  Column  (4b), 
the  reference  ">58"  would  be  removed 
and  in  Column  (4c),  ">58"  would  be 
added. 

b.  For  the  entry,  "tert-Butyl 
hydroperoxide"  (UN3105),  in  Column 
(7b),  the  references  "4,  13"  would  be 
removed  and  in  Column  (8),  "4,  13" 
would  be  added. 

c.  For  the  entry,  "tert-Butyl 
monoperoxymaleate  [as  a  paste]" 
(UN3108),  in  Column  (3),  the  mass 
percent  ">52"  would  be  revised  to  read 
"<52". 

d.  For  the  entry,  "tert-Butyl 
monoperoxymaleate  [as  a  paste]" 
(UN3110),  in  Column  (3),  the  mass 
percent  ">42"  would  be  revised  to  read 
"<42". 

e.  For  the  entry,  "tert-Butyl 
peroxyacetate"  (UN3109),  in  Column 
(3),  the  mass  percent  ">32"  would  be 
revised  to  read  "<32". 

f.  For  the  entry,  "tert-Butyl 
peroxyacetate"  (UN3119),  in  Column 
(3),  the  mass  percent  ">32"  would  be 
revised  to  read  "<32". 

g.  For  the  entry,  "tert-Butyl 
peroxyacetate"  (UN3109),  in  Column 
(3),  the  mass  percent  ">22"  would  be 
revised  to  read  "<22". 

h.  For  the  entry,  "tert-Butyl 
peroxybenzoate"  (UN3103),  in  Column 
(4a),  the  diluent  type  ">23"  would  be 
revised  to  read  "<23". 

i.  For  the  entry,  "tert-Butyl 
peroxybenzoate"  (UN3105),  in  Column 
(3),  the  mass  percent  "<52-77"  would 
be  revised  to  read  ">52-77". 

j.  For  the  entry,  "tert-Butyl  peroxy-2- 
ethylhexanoate"  (UN3117),  in  Column 
(3),  the  mass  percent  "<52"  would  be 
revised  to  read  ">32— 52". 

k.  For  the  entry,  "tert-Butyl  peroxy-2- 
ethylhexanoate"  {UN3119),  in  Column 
(6),  the  packing  method  "IBC"  would 
be  revised  to  read  "IBC". 

1.  For  the  entry,  "Cumyl 
hydroperoxide"  (UN3109),  in  Column 
(3),  the  mass  percent  ">90"  would  be 
revised  to  read  "<90". 

m.  For  the  entry.  "l,l-Di-(tert- 
butylperoxy)cyclohexane"  (UN3103),  in 
Column  (4a),  the  diluent  type  "<20" 
would  be  revised  to  read  ">20". 

n.  For  the  entry.  "Di-n-butyl 
peroxydicarbonate"  (UN3115),  in 
Column  (7b),  the  emergency 
temperature  "5"  would  be  revised  to 
read  "  -5". 

o.  For  the  entry,  "Diethyl 
peroxydicarbonate"  (UN3115),  in 


Column  (7a),  the  control  temperature 
">10"  would  be  revised  to  read  "  -  10 '. 

p.  For  the  entry,  "2,5-Dimethyl-2,5-di- 
(tert-butylperoxy)hexyne-3"  (UN3103). 
in  Column  (4a),  the  diluent  type  ">14  ' 
would  be  added. 

q.  For  the  entry,  "2,5-Dimethyl-2,5- 
dihydroperoxyhexane"  (UN3104). 
Column  (7a),  the  reference  "0P6" 
would  be  removed  and  in  Column  (6), 
"0P7"  would  be  added. 

r.  For  the  entry,  "l,l-Dimethyl-3- 
hydroxybutylperoxyneoheptanoate" 
(UN3117),  in  Column  (4b),  the  diluent 
type  ">48"  would  be  removed  and  in 
Column  (4a),  ">48"  would  be  added. 

s.  For  the  entry,  "3,3,6,6,9,9- 
Hexamethyl-1, 2,4,5- 
tetraoxacyclononane"  (UN3106),  in 
Column  (4b).  the  diluent  ">48"  would 
be  removed;  in  Column  (4c),  ">48" 
would  be  added;  in  Column  (5),  the 
reference  "OP7"  would  be  removed; 
and,  in  Column  (6)  "OP7"  would  be 
added. 

t.  For  the  entry,  "Peroxyacetic  acid, 
type  F,  stabilized"  (UN3109),  in  Column 
(8),  the  reference  "13,  20"  would  be 
removed  and  "7,  13,  20"  would  be 
added  in  its  place 

u.  For  the  entry,  "Pinanyl 
hydroperoxide"  (UN3105),  in  Column 
(3),  the  mass  percent  ">56-100"  would 
be  revised  to  read  "56-100". 

53.  In  §  173.225,  in  paragraph  (c)(2), 
the  word  "product"  would  be  added 
immediately  before  the  word 
"evaluation". 

53a.  In  §  173.243,  in  paragraph  (e)(2). 
the  period  at  the  end  of  the  sentence 
would  be  revised  to  read  ";  or"  and  a 
new  paragraph  (e)(3)  would  be  added  to 
read  as  follows: 

§  173.243    Bulk  packaging  for  certain  high 
hazard  liquids  and  dual  hazard  materials 
which  pose  a  moderate  hazard. 

*  *  «         «         « 

(e)  •  *  * 

(3)  The  subsidiary  hazard  is  Class  8, 
Packaging  Group,  III. 

§173.301     [Amended] 

54.  In  §  173.301,  in  paragraph  (i).  the 
wording  "and  §  171.12(c)  of  this 
subchapter"  would  be  added 
immediately  after  the  words  "in 
paragraph  (j)  of  this  section". 

55.  In  §  173.306,  new  paragraphs  (f)(4) 
and  (f)(5)  would  be  added  to  read  as 
follows: 

§  1 73.306    Limited  quantities  of 
compressed  gases. 

***** 

(f)  *  *  * 

(4)  Accumulators  intended  to  function 
as  shock  absorbers,  struts,  gas  springs, 
pneumatic  springs  or  other  impact  or 
energy-absorbing  devices  are  not  subject 


to  the  requirements  of  this  subchapter 
provided  each; 

(i)  Has  a  gas  space  capacity  not 
exceeding  1.6  liters  and  a  charge 
pressure  not  exceeding  280  bar.  where 
the  product  of  the  capacity  expressed  m 
liters  and  charge  pressure  expressed  m 
bars  does  not  exceed  80  (i.e  ,  0  5  liter 
gas  space  and  160  bar  charge  pressure, 
1  liter  gas  space  and  80  bar  charge 
pressure,  1.6  liter  gas  space  and  50  bar 
charge  pressure,  0  28  liter  gas  space  and 
280  bar  charge  pressure); 

(ii)  Has  a  mmimum  burst  pressure  of 
4  times  the  charge  pressure  at  20°C  for 
products  not  exceeding  0.5  liter  gas 
space  capacity  and  5  times  the  charge 
pressure  for  products  greater  than  0  5 
liter  gas  space  capacity; 

(iii)  Is  manufactured  from  material 
which  will  not  fragment  upon  rupture: 

(iv)  Design  type  has  been  subjected  to 
a  fire  test  demonstrating  that  the  article 
relieves  its  pressure  by  means  of  a  fire 
degradable  seal  or  other  pressure  relief 
device,  such  that  the  article  will  not 
fragment  and  that  the  article  does  not 
rocket;  and 

(v)  Accumulators  must  be 
manufactured  under  a  written  quality 
assurance  program  which  monitors 
parameters  controlling  burst  strength, 
burst  mode  and  performance  in  a  fire 
situation  as  specified  in  paragraphs 
(f)(4)(i)  through  (f)(4)(iv)  of  this  section. 
A  copy  of  the  quality  assurance  program 
must  be  maintained  at  each  facilitv  at 
which  each  accumulator  is 
manufactured. 

(5)  Accumulators  which  do  not 
conform  to  the  provisions  of  paragraphs 
(f)(1),  (2),  (3)  or  (4)  of  this  section,  may 
be  transported  subject  to  the  approval  of 
the  Associate  Administrator  for 
Hazardous  Materials  Safetv. 


§173.306    [Amended] 

56.  In  addition,  in  §  173  306. 
paragraph  (d)  would  be  removed  and 
reserved. 

PART  174— CARRIAGE  BY  RAIL 

57.  The  authority  citation  for  part  174 
would  continue  to  read  as  follows 

Authority-:  49  L'  S.C    5101-51  2".  49  CFR 
1.53. 

58.  In  §  174.81,  a  new  paragraph 
{g)(3)(vi)  would  be  added  to  read  as 
follows: 

§  174.81     Segregation  of  hazardous 
materials. 


(g)  •  *  * 
(3)  *  •  • 

(vi)  "6"  means  explosive  articles  in 
compatibility  group  G,  other  than 
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fireworks  and  those  requiring  special 
stowage,  may  be  stowed  with  articles  of 
compatibility  groups  C.  D  and  E, 
provided  no  explosive  substances  are 
carried  in  the  same  vehicle 


§174.81     [Amended] 

59.  In  addition,  in  §  174.81.  in  the 
paragraph  (f]  Compatibility  Table  for 
Class  1  (Explosive)  Materials,  the 
following  chemges  would  be  made: 

a.  For  the  entry.  "C",  under  the 
Column  (1)  heading.  "Compatibility 
Group",  in  Column  G,  the  letter  "X" 
would  be  revised  to  read  "6". 

b.  For  the  entry  "D",  under  the 
Column  (1)  heading,  "Compatibility 
Group",  in  Column  G,  the  letter  "X" 
would  be  revised  to  read  "6". 

c.  For  the  entry  "E",  under  the 
Column  (1)  heading.  "CompatibiUty 
Group",  in  Column  G.  the  letter  "X" 
would  be  revised  to  read  "6". 

d.  For  the  entry  "G",  under  the 
Column  (1)  heading,  "Compatibility 
Group",  in  Columns  "C",  "D",  and  "E", 
the  letter  "X"  would  be  revised  to  read 
"6"  each  place  it  appears. 

§174.680    [Amended] 

60.  In  §  174.680,  the  following 
changes  would  be  made: 

a.  In  paragraph  (a),  as  revised  at  62  FR 
1236,  effective  October  1,  1998.  at  the 
beginning  of  the  paragraph,  the  wording 
"A  carrier  may  not  transport"  would  be 
removed  smd  "Except  as  provided  in 
paragraph  (b)  of  this  section,  a  carrier 
may  not  transport"  would  be  added  in 
its  place. 

b.  In  paragraph  (b),  the  wording 
"bearing  a  KEEP  AWAY  FROM  FOOD 
label"  would  be  removed  and  "bearing 
a  POISON  label  displaying  the  text  'PC 
III'  would  be  added  in  its  place. 

PART  175— CARRIAGE  BY  AIRCRAFT 

61.  The  authority  citation  for  part  175 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1  53 

§175.630    [Amended] 

62.  In  §  175.630,  in  paragraph  (a),  the 
wording  "KEEP  AWAY  FROM  FOOD," 
would  be  removed. 

PART  176— CARRIAGE  BY  VESSEL 

63.  The  authority  citation  for  part  176 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127:  49  CFR 
1.53. 

64.  In  §  176.76,  a  new  paragraph  (i) 
would  be  added  to  read  as  follows: 


§  176.76    Transport  vehicles,  freight 
containers,  and  portable  tanks  containing 
hazardous  materials. 

***** 

(i)  Containers  packed  or  loaded  with 
flammable  gases  or  liquids  having  a 
flashpoint  of  23  "C  or  less  and  carried 
on  deck  must  be  stowed  "away  from" 
possible  sources  of  ignition. 

65.  In  §  176.83,  paragraphs  (a)(1), 
(a)(3)  and  (a)(8)  would  be  revised  and  a 
new  paragraph  (a)(10)  would  be  added 
to  read  as  follows: 

§176.83    Segregation. 

(a)  General.  (1)  The  requirements  of 
this  section  should  apply  to  all  cargo 
spaces  on  deck  or  under  deck  of  all 
types  of  vessels  and  to  all  cargo 
transport  units. 
***** 

(3)  The  general  requirements  for 
segregation  between  the  various  classes 
of  dangerous  goods  are  shown  in  the 
segregation  table.  In  addition  to  these 
general  requirements,  there  may  be  a 
need  to  segregate  a  particular  material 
from  other  materials  which  would 
contribute  to  its  hazard.  Such 
segregation  requirements  are  indicated 
by  code  numbers  in  Column  lOB  of  the 
§172.101  Table. 
***** 

(8)  Notwithstanding  paragraphs  {a)(6) 
and  (a)(7)  of  this  section,  hazardous 
materials  of  the  same  class  may  be 
stowed  together  without  regard  to 
segregation  required  by  secondary 
hazards  (subsidiary  risk  label(s)), 
provided  the  substances  do  not  react 
dangerously  with  each  other  and  cause: 

(i)  Combustion  and/or  evolution  of 
considerable  heat; 

(ii)  Evolution  of  flammable,  toxic  or 
asphyxiant  gases; 

(iii)  The  formation  of  corrosive 
substances;  or 

(iv)  The  formation  of  unstable 
substances. 
***** 

(10)  Where  the  code  in  column  (lOB) 
of  the  §  172.101  Hazardous  Materials 
Table  (HMT)  specifies  that  "Segregation 
as  for  *    *    *"  applies,  the  segregation 
requirements  applicable  to  that  class  in 
Table  §  176.83(b)  must  be  applied. 
However,  for  the  purposes  of 
interpreting  the  requirements  of 
paragraph  (a)(8)  of  this  section  which 
permits  substances  of  the  same  class  to 
be  stowed  together  provided  they  do  not 
react  dangerously  with  each  other,  the 
segregation  requirements  of  the  class  as 
represented  by  the  primary  hazard  class 
in  the  HMT  entry  must  be  applied. 

§176.83    [Amended] 

66.  In  addition,  in  §  176.83,  in  the 
paragraph  (g)(3)  Table,  for  the 


segregation  requirement  "1.  Away 
From",  for  the  entries  "Fore  and  aft." 
and  "Athwartships.",  under  the  Column 
heading  "Open  versus  open",  under 
Column  "On  deck",  the  wording  "No 
restriction"  would  be  revised  to  read 
"At  least  3  meters."  in  both  places  it 
appears. 

§176.600    [Amended] 

67.  In  §  176.600.  the  following 
changes  would  be  made: 

a.  In  paragraph  (a),  as  revised  at  62  FR 
1236,  effective  October  1,  1998.  the 
wording  "or  POISON  label  thereon" 
would  be  removed  and  "or  POISON 
label  (unless  displaying  the  text  'PG 
in*)"  would  be  added  in  its  place. 

b.  In  paragraph  (c),  the  wording 
"required  to  have  a  KEEP  AWAY  FROM 
FOOD  label"  would  be  removed  and 
"bearing  a  POISON  label  displaying  the 
text  'PG  Iir  "  would  be  added  in  its 
place. 

PART  177— CARRIAGE  BY  PUBLIC 
HIGHWAY 

68.  The  authority  citation  for  part  177 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

69.  hi  §  177.841,  paragraph  (e)(3) 
would  be  revised  to  read  as  follows: 

§  177.841     Division  6.1  (poisonous)  and 
Division  2.3  (poisonous  gas)  materials. 

*         *         *         »         » 

(e)  *    *    * 

(3)  Bearing  a  POISON  label  displaying 
the  text  "PG  III"  with  materials  marked 
as  or  known  to  be  foodstuffs,  feed,  or 
any  other  edible  material  intended  for 
consumption  by  humans  or  animals, 
unless  the  package  containing  the 
Division  6.1  Packing  Group  III  material 
is  separated  in  a  manner  that,  in  the 
event  of  leakage  from  packages  under 
conditions  normally  incident  to 
transportation,  commingling  of 
hazardous  materials  with  foodstuffs, 
feed,  or  any  other  edible  material  would 
not  occur. 

§177.841     [Amended] 

70.  In  addition,  in  §  177.841,  in  the 
introductory  text  to  paragraph  (e)(1),  as 
revised  at  62  FR  1236,  effective  October 
1,  1998,  the  words  "Bearing  or  required 
to  bear  a  POISON"  would  be  removed 
and  "Except  as  provided  in  paragraph 
(e)(3)  of  this  section,  bearing  or  required 
to  bear  a  POISON"  would  be  added  in 
its  place. 

71.  In  §  177.848,  a  new  paragraph 
{g)(vi)  would  be  added  to  read  as 
follows: 
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§  177.848    Segregation  of  hazardous 
materials. 

***** 
(g).  *   * 

(vi)  "6"  means  explosive  articles  in 
compatibility  group  G,  other  than 
fireworks  and  those  requiring  special 
stowage,  may  be  stowed  with  articles  of 
compatibility  groups  C,  D  and  E, 
provided  no  explosive  substances  are 
carried  in  the  same  vehicle. 


§177.848    [Amended] 

72.  In  addition,  in  §  177.848,  in  the 
paragraph  (f)  Compatibility  Table  for 
Class  1  (Explosive)  Materials,  the 
following  changes  would  be  made: 

a.  For  the  entry  "C",  under  the 
Column  (1)  heading,  "Compatibility 
Group",  in  Column  G,  the  letter  "X" 
would  be  revised  to  read  "6". 

b.  For  the  entry  "D",  under  the 
Column  (1)  heading,  "Compatibility 
Group",  in  Column  G,  the  letter  "X" 
would  be  revised  to  read  "6". 

c.  For  entry  "E",  under  the  Column 
(1)  heading,  "Compatibility  Group",  in 
Column  G,  the  letter  "X"  would  be 
revised  to  read  "6". 

d.  For  the  entry  "G",  under  the 
Column  (1)  heading,  "Compatibility 
Group",  in  Columns  "C",  "D"  and  "E", 
the  letter  "X"  would  be  revised  to  read 
"6"  each  place  it  appears. 

PART  17&— SPECIFICATIONS  FOR 
PACKAGINGS 

73.  The  authority  citation  for  part  178 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

§178.270-3    [Amended] 

74.  In  §  178.270-3,  in  paragraph  (e),  in 
the  second  sentence,  the  reference  "ISO 
82-1974(e)"  would  be  removed  and 
"ISO  82-1974(E)"  would  be  added  in  its 
place. 

§178.509    [Amended] 

75.  In  §  178.509,  in  paragraph  (b)(1), 
in  the  second  sentence,  the  wording 
"when  approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety"  would  be  added  immediately 
following  the  words  "may  be  used". 

76.  In  §  178.703,  the  section  heading 
and  paragraph  (b)(6)(ii)  would  be 
revised  to  read  as  follows: 

§  178.703    General  intermediate  bulk 
container  (IBC)  standards. 

***** 

(b)  *  *  • 

(6)  *  *  ' 

(ii)  When  a  composite  IBC  is  designed 
in  such  a  manner  that  the  outer  casing 
is  intended  to  be  dismantled  for 


transport  when  empty  (such  as  for  the 
return  of  the  IBC  for  reuse  to  the  original 
consignor),  each  of  the  parts  intended  to 
be  detached  when  so  dismantled  must 
be  marked  with  the  month  and  year  of 
manufacture  and  the  name  or  symbol  of 
the  manufacturer. 

77.  In  §178.813,  in  paragraph  (b).  a 
sentence  would  be  added  to  the  end  of 
the  paragraph  to  read  as  follows: 

§  1 78.81 3    Leakproof ness  test 

***** 

fb)  *  *  *  The  inner  receptacle  of  a 
composite  IBC  may  be  tested  without 
the  outer  packaging  provided  the  test 
results  are  not  affected. 


PART  180— CONTINUING 
QUALIFICATION  AND  MAINTENANCE 
OF  PACKAGINGS 

78.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 

1.53. 

79.  In  §  180.352,  the  section  heading, 
paragraphs  (b)(1),  (b)(2),  (b)(3) 
introductory  text  and  (c)  would  be 
revised  to  read  as  follows: 

§  180.352    Requirements  (or  retest  and 
inspection  of  Intermediate  bulk  containers 
(IBCs). 

*         *         *         »         » 

(b)  *   *   * 

(1)  The  leakproofness  test  prescribed 
in  §  178.813  of  this  subchapter  must  be 
conducted  every  2.5  years  starting  from 
the  date  of  manufacture  or  the  date  of 

a  repair  conforming  to  paragraph  (c)(1) 
of  this  section  marked  on  each  IBC 
intended  to  contain  liquids  or  solids 
that  are  loaded  or  discharged  under 
pressure. 

(2)  An  external  visual  inspection  must 
be  conducted  initially  after  production 
and  every  2.5  years  starting  from  the 
date  of  manufacture  or  the  date  of  a 
repair  conforming  to  paragraph  (c)(1)  of 
this  section  marked  on  each  IBC  to 
ensure  that: 

(i)  The  IBC  is  marked  in  accordance 
vdth  requirements  in  §  178.703  of  this 
subchapter.  Missing  or  damaged 
markings,  or  markings  difficult  to  read 
must  be  restored  or  returned  to  original 
condition. 

(ii)  Service  equipment  is  fully 
functional  and  free  from  damage  which 
may  cause  failure.  Missing,  broken,  or 
damaged  parts  must  be  repaired  or 
replaced. 

(iii)  The  IBC,  including  the  outer 
packaging  if  applicable,  is  free  from 
damage  which  reduces  its  structural 
integrity.  The  IBC  must  be  externally 
inspected  for  cracks,  warpage,  corrosion 


or  any  other  damage  which  might 
render  the  IBC  unsafe  for  transportation. 
An  IBC  found  with  such  defects  must  be 
removed  from  service.  The  inner 
receptacle  of  a  composite  IBC  must  t>e 
removed  from  the  outer  IBC  bodv  for 
inspection  unless  the  inner  receptacle  is 
bonded  to  the  outer  body  or  unless  the 
outer  body  is  constructed  in  such  a  way 
(e.g.,  a  welded  or  riveted  cage1  that 
removal  of  the  inner  receptacle  is  not 
possible  without  impairing  the  integrity 
of  the  outer  body.  Defective  inner 
receptacles  must  be  replaced  with  a 
receptacle  meeting  the  design  tvpe  of 
the  IBC  or  the  entire  IBC  must  be 
replaced.  For  metal  IBCs,  thermal 
insulation  must  be  removed  to  the 
extent  necessarv  for  proper  examination 
of  the  IBC  body' 

(iv)  Each  flexible  IBC  must  be 
inspected  to  ensure  that: 

(A)  Lifting  straps  if  used,  are  securelv 
fastened  to  the  IBC  in  accordance  with 
the  design  type. 

(B)  Seams  are  free  from  defects  in 
stitching,  heat  sealing  or  gluing  which 
would  render  the  IBC  unsafe  for 
transportation  of  hazardous  materials. 
All  stitched  seam-ends  must  be  secure. 

(C)  Fabric  used  to  construct  the  IBC  is 
free  from  cuts,  tears  and  punctures. 
Additionally,  fabric  must  be  free  from 
scoring  which  may  render  the  IBC 
imsafe  for  transport. 

(v)  Each  fiberboard  IBC  must  be 
inspected  to  ensure  that: 

(A)  Fluting  or  corrugated  fiberboard  is 
firmly  glued  to  facings. 

(B)  Seams  are  creased  and  free  from 
scoring,  cuts,  and  scratches. 

(C)  Joints  are  appropriately 
overlapped  and  glued,  stitched,  taped  or 
stapled  as  prescribed  by  the  design. 
Where  staples  are  used,  the  joints  must 
be  inspected  for  protruding  staple-ends 
which  could  puncture  or  abrade  the 
inner  liner.  All  such  ends  must  be 
protected  before  the  IBC  is  authorized 
for  hazardous  materials  service. 

(vi)  Each  wooden  IBC  must  be 
inspected  to  ensure  that: 

(A)  End  joints  are  secured  in  the 
manner  prescribed  by  the  design. 

(B)  The  IBC  walls  are  free  from  defects 
in  wood.  Inner  protrusions  which  could 
puncture  or  abrade  the  liner  must  be 
covered. 

(3)  Each  metal,  rigid  plastic  and 
composite  IBC  must  be  internallv 
inspected  at  least  every  five  vears  to 
ensure  that  the  IBC  is  free  from  damage 
which  might  reduce  its  integrity. 
***** 

(c)  Requirements  applicable  to  repair 
of  intermediate  bulk  containers.  (1) 
Except  for  flexible  and  fiberboard  IBCs 
and  the  bodies  of  rigid  plastic  and 
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composite  IBCs,  damaged  IBCs  may  be 
repaired  and  the  inner  receptacles  of 
composite  packagings  mav  be  replaced 
and  returned  to  service  provided: 

(i)  The  repaired  IBC  conforms  to  the 
original  design  type; 

(ii)  An  IBC  intended  to  contam 
liquids  or  solids  that  are  loaded  or 
discharged  under  pressure  is  subjected 
to  a  leakproofness  test  as  specified  in 
§  178.813  of  this  subchapter  and  is 
marked;  and 

(lii)  The  IBC  is  subjected  to  the 
internal  and  external  inspection 
requirements  as  specified  in  paragraph 
(b)  of  this  section. 


(2)  Except  for  flexible  and  fiberboard 
IBCs.  the  structural  equipment  of  an  IBC 
may  be  repaired  and  returned  to  service 
provided: 

(i)  The  repaired  IBC  conforms  to  the 
original  design  type;  and 

(ii)  The  IBC  is  subjected  to  the 
internal  and  external  inspection 
requirements  as  specified  in  paragraph 
(b)  of  this  section. 

(3)  Service  equipment  may  be 
replaced  provided; 

(i)  The  repaired  IBC  conforms  to  the 
original  design  tvpe; 

(a)  The  IBC  is  subjected  to  the 
external  visual  inspection  requirements 


as  specified  in  paragraph  (b)  of  this 
section;  and 

(iii)  The  proper  functioning  and  leak 
tightness  of  the  service  equipment,  if 
applicable,  is  verified. 

***** 

Issued  in  Washington.  DC  on  July  31 .  1998. 
under  authority  delegated  in  49  CFR  part 
106 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 

Materials  Safety. 

[FR  Doc.  98-21124  Filed  8-17-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  8 
[CGO  96-055] 
RIN2115-AF37 

Streamlined  Inspection  Program 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  an  optional  Streamlined 
Inspection  Program  (SIP)  to  provide 
owners  and  operators  of  U.S. 
documented  or  registered  vessels  an 
alternative  method  of  complying  with 
Coast  Guard  inspection  requirements. 
Vessel  owners  and  operators  opting  to 
participate  in  the  program  will  maintain 
a  vessel  in  compliance  with  a  Vessel 
Action  Plan  (VAP)  and  have  their  own 
personnel  periodically  perform  many  of 
the  tests  and  examinations  conducted 
by  Coast  Guard  marine  inspectors.  Coast 
Guard  inspectors  will  conduct 
inspections  in  accordance  with  the 
approved  VAP.  The  Coast  Guard  expects 
that  participating  vessels  will 
continuously  meet  a  higher  level  of 
safety  and  inspection  readiness 
throughout  the  inspection  cycle. 
DATES:  This  final  rule  is  effective 
September  17,  1998. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  office  of  the 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  room  3406,  Washington.  DC 
20593-0001.  between  9:30  a.m.  and  2 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  202-267-1477. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
Paul  Amett.  Vessel  Compliance 
Division  (G-MOC-2).  telephone  202- 
267-0498.  fax  202-267-4394. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  April  8.  1997,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled.  "Streamlined 
Inspection  Program"  in  the  Federal 
Register  (62  FR  17008).  The  Coast  Guard 
received  27  letters  commenting  on  the 
proposed  rulemaking.  No  public 
meeting  was  requested,  and  none  was 
held. 

Background  and  Purpose 

Section  3306  of  title  46  U.S.  Code 
authorizes  the  Coast  Guard  to  prescribe 
regulations  necessary  to  carry  out  the 


inspection  of  vessels  required  to  be 
inspected  under  46  U.S.C.  3301.  The 
inspection  of  vessels  identified  in  46 
U.S.C.  3301  is  required  by  statute; 
however,  the  specific  procedures  for 
conducting  inspections  are  set  out  in 
Coast  Guard  regulations. 

In  1992.  as  part  of  its  Maritime 
Regulatory  Reform  initiative,  the  Coast 
Guard  considered  a  number  of 
alternatives  for  inspection  of  U.S. 
documented  or  registered  vessels.  Two 
of  these  alternatives  are  the  Alternate 
Compliance  Program  (ACP)(46  CFR  part 
8)  and  the  Streamlined  Inspection 
Program  (SIP). 

The  SIP  is  an  optional,  alternative 
inspection  program  for  owners  and 
operators  of  U.S.  documented  or 
registered  vessels.  The  objective  of  the 
SIP  is  to  have  vessels  participate  in  a 
constant  state  of  regulatory  compliemce 
rather  than  the  traditional  cyclical 
readiness  associated  with  vessels  that 
must  undergo  Coast  Guard  periodic 
inspections.  Under  this  alternative,  the 
vessel  owner  or  operator  works  with  a 
Coast  Guard  representative  to  develop  a 
Company  Action  Plan  (CAP)  and  a 
Vessel  Action  Plan  (VAP).  A  CAP 
describes  the  company's  organization 
and  its  commitment  to  the  SIP.  The  CAP 
also  details  how  the  company  will  train 
its  employees  on  their  specific  SIP 
responsibilities.  The  VAP  describes  the 
Coast  Guard  regulations  that  apply  to 
the  vessel  and  the  compemy's  detailed 
procedures  for  its  employees  to 
maintain  and  examine  vessel  systems  to 
ensure  these  systems  operate  safely.  To 
simplify  the  CAP  and  the  VAP  and  to 
provide  consistency  throughout  the 
country,  the  Coast  Guard  will  provide 
specific  guidance  for  prospective  SIP 
participants  and  Coast  Guard  personnel 
for  each  regulatory  subchapter 
applicable  to  particular  types  of  vessels 
(e.g.,  46  CFR  chapter  I.  subchapters  D, 
H,  1,  K.  L,  O.  R.T.  andU). 

Vessel  owners  or  operators  who  do 
not  elect  to  participate  in  the  SIP  will 
continue  to  have  their  vessels  inspected 
by  the  Coast  Guard  under  traditional 
procedures  or,  if  eligible,  may  choose  to 
be  inspected  by  a  recognized 
classification  society  under  the  ACP. 

Discussion  of  Conunents  and  Changes 

The  Coast  Guard  received  27  letters 
commenting  on  the  notice  of  proposed 
rulemaking  (NPRM).  Fifteen  comments 
generally  supported  the  proposed  SIP. 
The  following  paragraphs  contain  a 
discussion  of  comments  received  and  an 
explanation  of  changes,  if  any,  made  to 
the  proposed  regulations.  General 
comments  on  the  rulemaking  project  are 
discussed  first,  followed  by  comments 
on  specific  sections  of  the  regulation. 


Other  changes  to  the  proposed  rule,  not 
based  on  comments,  are  discussed  last. 

General  Comments 

•  Several  comments  noted  that 
vessels  enrolled  in  the  SIP  should  have 
their  user  fees  reduced  as  an  incentive 
to  encourage  vessel  operators  to  enroll. 

As  stated  in  the  preamble  to  the 
NPRM,  the  Coast  Guard  will  consider  a 
regulatory  project  to  revise  user  fees  for 
enrolled  vessels  when  sufficient  cost 
data  is  available.  Prototype  programs 
have  had  varying  degrees  of  Coast  Guard 
involvement  and  therefore  cannot  be  a 
basis  for  determining  the  overall  costs  or 
savings  of  the  SIP. 

•  A  number  of  comments  discussed 
the  relationship  between  the  SIP  and  the 
ACP.  The  comments  suggested 
combining  the  provisions  of  the  two 
programs  and  allowing  vessels  enrolled 
in  the  ACP  to  also  enroll  in  the  SIP. 

The  SIP  and  the  ACP  are  two  separate 
inspection  programs  available  to  vessel 
owners.  The  SIP  and  the  ACP  are 
mutually  exclusive  programs.  The  SIP  is 
an  alternative  method  for  meeting  Coast 
Guard  inspection  requirements,  but  all 
inspections  are  still  done  by  Coast 
Guard  marine  inspectors.  The  ACP 
provides  for  vessel  inspections  using 
inspectors  employed  by  a  recognized 
classification  society.  The  ACP  is 
available  only  to  vessels  operating  on 
international  voyages  and  classed 
through  a  recognized  classification 
society.  The  SIP  alternative  is  available 
to  any  U.S.  inspected  vessel  meeting  the 
eligibility  requirements. 

•  Some  comments  discussed 
personnel,  staffing,  and  consistency 
concerns.  The  comments  suggested 
using  retired  Coast  Guard  marine 
inspectors  as  SIP  Advisors;  expressed 
concerns  that  the  SIP  may  cause  the 
Coast  Guard  to  reduce  staffing  at  MSOs; 
and  stated  that  there  should  be 
consistency  of  SIP  determinations 
among  the  Officers  in  Charge,  Marine 
Inspection  (OCMI). 

Marine  safety  office  (MSO)  staffing 
and  allocation  of  personnel  and 
resources  are  internal  Coast  Guard 
matters  that  are  not  part  of  this 
rulemaking.  The  SIP  should,  in  the  long 
run,  allow  a  more  effective  use  of  Coast 
Guard  resources  in  MSO  activities.  The 
Office  of  Compliance,  Vessel 
Compliance  Division,  is  the  Coast 
Guard-wide  program  manager  for  the 
SIP,  and  the  Office  of  Quality 
Assurance/Traveling  Inspectors  will  be 
providing  the  field  oversight  of  the  SIP 
to  ensure  national  consistency  in  plan 
development  and  inspections. 

•  One  comment  from  an  individual 
who  reviews  Port  State  Information 
Exchange  (PSIX)  information  to  evaluate 
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vessels  for  carrying  cargo  stated  that  one 
concern  is,  "there  will  be  a  notable  drop 
off  in  835s  [CG-835,  the  widely  used 
Merchant  Marine  Inspection 
Requirement  form]  issued — indeed  in 
USCG  presence  generally." 

Under  the  SIP,  the  Coast  Guard  still 
conducts  required  inspections,  and  CG- 
835s  issued  as  a  result  of  these 
inspections  will  still  be  available  in  the 
PSIX.  However,  repairs  made  by  the 
company  as  a  result  of  routine 
maintenance  while  complying  with  its 
VAP  would  be  corrected  in  accordance 
with  the  VAP  and  documented  in  VAP 
records  by  the  vessel  owner.  Coast 
Guard  inspectors  consider  these  items 
during  required  inspections,  but  thev 
would  not  be  entered  as  a  CG-835 
requirement  in  PSIX. 

•  Another  comment  noted  certain 
portions  of  the  NPRM  mentioned  vessel 
classes  such  as  subchapters  T  and  D,  but 
neglected  to  include  subchapter  O.  The 
comment  asked  if  the  applicability 
section  of  this  regulation  includes 
vessels  inspected  under  subchapter  O. 

This  regulation  does  apply  to  vessels 
inspected  under  subchapter  O.  As 
previously  noted  in  this  preamble  under 
Background  and  Purpose,  the  SIP  is  an 
alternative  for  vessels  inspected  under 
46  CFR  subchapters  D.  H.  I,  K,  L.  O.  R, 
T, and  U. 

•  A  comment  disagreed  with  the 
philosophy  of  self-inspection  because 
no  other  mode  of  transportation  is  self- 
inspected  (e.g.,  airlines  and  railways). 

The  SIP  is  not  a  self-inspection 
program.  Under  the  SIP,  company 
personnel  will  be  responsible  for 
conducting  regular  tests  and 
examinations  of  various  vessel  systems 
and  recording  their  findings  and 
initiating  appropriate  actions  as 
specified  in  their  OCMI-approved  CAP 
and  VAP.  The  Coast  Guard  is  still 
required  to  verify  compliance  with 
applicable  regulations  and  the 
conditions  of  the  company's  approved 
plans.  The  local  OCMI  approves  the 
establishment  of  the  company  and 
vessel  plans  and  Coast  Guard  marine 
inspectors  provide  all  periodic  and 
follow-on  inspections. 

•  Some  comments  were  concerned 
with  the  effects  the  SIP  will  have  on 
small  passenger  vessels.  One  comment 
suggested  requiring  fewer  procedures 
for  small  passenger  vessels  because  they 
have  fewer  staff  to  do  the  work.  Another 
comment  suggested  providing  free 
training  and  guidance  to  small 
passenger  vessels  to  encourage  them  to 
enroll  in  the  SIP.  The  comment  also 
noted  that  the  proposed  SIP  did  not 
sufficiently  target  small  companies. 

Each  VAP  will  be  based  on  the 
requirements  in  the  inspection 


subchapter  applicable  to  a  particular 
vessel.  The  Office  of  Compliance  (G- 
MOC)  and  the  Director  of  Field 
Activities,  Quality  Assurance  Staff  (G- 
MO-1)  will  provide  Coast  Guard 
oversight  for  the  implementation  of  the 
SIP  throughout  the  country.  As 
resources  are  available,  local  QCMIs 
will  provide  training  on  the  SIP  to 
interested  vessel  owners  and  operators. 

•  One  comment  stated  that 
participation  in  the  program  should  not 
mean  that  the  vessel  owner  would  be 
subject  to  increased  liability. 

The  Coast  Guard  will  continue  to 
conduct  inspections  and  issue  the 
certificate  of  inspection  (COI).  and  the 
vessel  owner's  compliajice  with  an 
approved  VAP  will  constitute 
compliance  with  applicable  vessel 
inspection  laws  and  regulations.  Owner 
liability  is  not  changed  by  participation 
in  this  program. 

•  One  comment  recommended  the 
Coast  Guard  add  language  to  ensure  that 
this  program  remains  voluntary  because 
many  operators  do  not  have  the 
resources,  time,  or  incentive  to 
participate  in  this  program. 

The  SIP  is  a  voluntary  program.  If  a 
company  does  not  wish  to.  or  is  not 
eligible  to,  participate  in  this  alternative 
inspection  program,  they  will  continue 
to  be  inspected  under  the  traditional 
Coast  Guard  inspection  program  for 
compliance  with  vessel  inspection  laws 
and  regulations.  For  clarity,  the  Coast 
Guard  has  placed  the  word  "voluntary" 
in  front  of  the  word  "alternative"  in 
§  8.500(a). 

•  Some  comments  discussed  the 
development  of  the  SIP  guidance 
documents.  One  comment 
recommended  that  the  Towing  Safety 
Advisory  Committee  (TSAC)  help  the 
Coast  Guard  to  develop  the  SIP 
guidance  for  owners  of  vessels 
inspected  under  subchapter  D.  The 
comment  also  requested  separate 
guidance  for  owners  of  tank  vessels  and 
tank  barges.  Another  comment  asked 
that  the  Coast  Guard  not  treat  oil  spill 
recovery  vessels  (OSRV)  like  tank 
vessels  when  the  Coast  Guard  develops 
the  SIP  guidance  documents. 

The  Coast  Guard  is  already  in  contact 
with  TSAC  and  other  advisory 
committees  and  organizations 
concerning  development  of 
implementation  guidance. 

Comments  on  Specific  Sections  of  the 
Rule 

Scope  and  applicability  (§  8.505). 
Three  comments  suggested  dry-dock 
exams  be  included  in  the  SIP  because 
the  benefits  of  the  SIP  can  only  be  fully 
realized  when  all  vessel  inspections  are 
included  in  the  SIP. 


As  stated  in  the  NPRM,  the  Coast 
Guard  must  evaluate  SIP  performance 
data  before  adding  dry-dock 
examinations  to  this  program. 

One  comment  stated  that  §  8.505(c)  is 
very  specific  regarding  the  inspections 
that  are  excluded  from  the  program.  The 
comment  asked  if  the  SIP  will  apply  to 
inspections  done  under  the  Critical  Area 
Inspection  Program  (CAIP). 

The  CAIP  is  not  a  regulatory  program. 
Currently,  the  Coast  Guard  is  invited  to 
attend  CAIP  surveys,  but  we  are  not 
required  to  witness  the  inspection.  The 
CAIP  surveys  can  be  included  as  part  of 
a  CAP  or  VAP  just  like  any  other 
preventative  maintenance  program,  if 
approved  by  the  OCMI  as  part  of  the 
plan. 

Definitions  (§8.510).  One  comment 
suggested  including  form  CG-835  in  the 
definition  of  "documented  deficiency." 
A  documented  deficiencv  is  broader 
than  just  a  CG-835,  and  can  also 
include  a  work  list  item  issued  bv  a 
marine  inspector  which  was  identified 
during  the  course  of  an  inspection,  re- 
inspection,  or  examination,  but 
corrected  prior  to  the  issuance  of  a  CG- 
835.  The  Coast  Guard  agrees  that  both 
CG-835S  and  work  list  items  are  forms 
of  documented  deficiencies.  The 
definition  is  meant  to  encompass  all 
forms  of  Coast  Guard-maintained 
documentation  on  a  vessel's  condition, 
including  CG-835s.  Therefore,  we  have 
not  changed  the  wording  in  the 
definition. 

One  comment  recommended  the 
Coast  Guard  permit  the  continued  use  of 
prototype  program  nomenclature  for 
definitions  in  this  part  and.  as  an 
alternative,  permit  the  use  of  a  reference 
sheet  or  glossary  that  would  define  the 
nomenclature  used  in  the  prototype 
program  in  terms  of  the  nomenclature 
used  in  the  SIP  regulation. 

Approved  plans  must  be  in 
compliance  with  the  SIP  final  rule. 
Companies  enrolled  in  locally-endorsed 
prototype  programs  have  3  years  to 
bring  their  plans  into  compliance  with 
the  national  standards.  The  OCMI  has 
the  fle.xibility  and  authority  to  accept 
revisions  to  prototype  plans.  A 
prototype  program  already  in  place  that 
is  also  in  compliance  with  the  final  rule 
with  the  exception  of  nomenclature, 
may  include  a  cross  reference  glossary 
or  index,  as  long  as  the  glossary  or  index 
allows  confirmation  of  a  plan's 
compliance  with  the  requirements  of  the 
national  program. 

Eligibility  (§8.515).  Several  comments 
expressed  the  position  that  newly- 
constructed  vessels  and  recently- 
acquired,  existing  (i.e.,  new-to- 
company)  vessels  should  be  allowed  to 
enroll  in  the  SIP  without  regard  for  the 
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3-year  eligibility  requirement.  The 
comment  stated  that  newly-constructed 
vessels  are  in  the  best  condition  they 
will  ever  be  in  and  that  is  the  best  time 
to  establish  the  vessel's  base-line  for 
enrollment.  For  recently-acquired 
existing  vessels,  if  a  company  enrolled 
in  the  SIP  takes  the  time  to  bring  the 
vessel  into  full  compliance,  then  a 
vessel's  performance  under  the  previous 
operator  during  the  past  3  years  should 
not  be  determinative  of  the  vessel's 
eligibility  for  SIP  enrollment  with  the 
new  owner.  The  Coast  Guard  agrees  that 
m  many  instances  these  vessels  would 
be  suitable  for  the  SIP  and  companies 
with  one  or  more  vessels  already 
enrolled  in  the  SIP  need  not  meet  the  3- 
year  requirement  in  §  8.515(b)(1)  for  a 
newly-constructed  or  recently-acquired 
vessel. 

One  comment  recommended  that 
vessels  older  than  20  years  be  ineligible 
for  the  SIP. 

The  Coast  Guard's  experience 
indicates  that  the  age  of  a  vessel  is  not 
the  most  reliable  indicator  of  its 
condition  or  suitability  for  continued 
safe  operation.  Age  alone  is  not. 
therefore,  a  singularly  disqualifying 
factor  for  SIP  eligibility.  In  considering 
a  vessel  for  enrollment,  the  OCMI  will 
review  all  aspects  of  a  vessel's 
condition,  its  history,  and  the 
operational  and  management  practices 
relative  to  the  vessel's  service. 

Two  comments  recommended  that  the 
SIP  permit  newly-formed  companies  to 
participate  from  the  onset  of  vessel 
construction  to  give  operating 
companies  greater  ownership  of  the 
program  and  better  inspection  results. 

Another  comment  suggested  revising 
§  8.515  to  indicate  that  a  vessel  is 
eligible,  if  there  are  no  outstanding 
deficiencies  issued  within  the  last  6 
months.  The  eligibility  section  should 
recognize  that  civil  penalties  vary  in 
degrees  of  severity,  from  those  that 
affect  the  seaworthiness  and  safety  of 
the  vessel  to  those  that  involve 
relatively  minor  regulatory  infractions. 
The  OCMI  should  have  more  discretion 
in  determining  eligibility  and  in 
evaluating  civil  penalties. 

As  stated  previously,  the  3-year 
history  requirements  provide  the  OCMI 
with  a  record  of  a  company's 
commitment  to  the  safe  operation  of  its 
vessels.  Also,  in  most  cases,  a  6-month 
period  would  not  include  a  re- 
inspection  cycle  or  an  inspection  for 
certification.  However,  under  the  waiver 
provision  in  the  final  rule,  the  OCMI 
may  consider  enrolling  a  company  or 
vessel  that  does  not  meet  all  the 
eligibility  requirements.  The  OCMI 
evaluation  of  the  company's  eligibility 
will  take  into  consideration  all  factors. 


including  the  severity  of  any  civil 
penalties  noted  by  the  Coast  Guard  in 
the  last  3  years. 

OCMI  review  and  action  (§  8.525). 
One  comment  suggested  adding  a 
paragraph  that  states,  if  the  vessel 
operates  in  more  than  one  OCMI  zone, 
all  OCMIs  must  accept  the  SIP.  Another 
comment  suggested  that  all  OCMIs  in 
the  area  where  a  vessel  operates  should 
agree  to  an  SIP  inspection  conducted  in 
another  OCMI  zone. 

For  companies  with  vessels  in  more 
than  one  OCMI  inspection  zone,  the 
CAP  will  be  approved  by  the  cognizant 
OCMI  in  the  zone  where  the  initial 
application  for  the  SIP  enrollment  is 
made.  The  same  requirements  that 
regulate  the  operation  and  inspection  of 
any  vessel  in  more  than  one  OCMI  zone 
apply  to  the  SIP  vessels.  The  Coast 
Guard's  internal  implementation 
guidance  will  ensure  consistent 
implementation  of  the  SIP. 

Plan  development  and  approval 
(§8.530).  Four  comments  suggested 
allowing  the  use  of  a  highly  experienced 
surveyor  (including  the  American 
Bureau  of  Shipping)  to  inspect  and 
certify  inspected  equipment  and  correct 
any  deficiencies. 

The  intent  of  the  SIP  is  to  have 
company  personnel  conduct 
examinations  to  provide  a  sense  of 
ownership  and  improve  safety 
awareness.  Using  a  third  party  surveyor, 
hired  by  the  Company  SIP  Agent  as  a 
"designated  SIP  support  person"  is 
subject  to  approval  by  the  OCMI. 
Maintenance  or  examination  of  certain 
shipboard  systems  may  be  beyond  the 
expertise  of  a  company's  vessel  or 
shoreside  personnel.  In  that  case, 
outside  expertise  may  be  appropriate 
and  could  be  included  in  the  VAP. 
Section  8.530(a)(4)  requires  that  the 
CAP  identify  the  responsibilities  of 
those  individuals  who  examine  and 
maintain  equipment  and  how  their 
satisfactory  performance  will  be  verified 
and  recorded. 

One  comment  wanted  the  Coast 
Guard  to  incorporate  a  process  into  the 
final  rule,  allowing  companies  with 
vessels  that  are  sufficiently  alike  in 
multiple  ports  to  undergo  the  procedure 
of  developing  CAPs  and  VAPs  with  a 
single  OCMI.  Companies  can  then  use 
the  original  CAP  and  VAP  as  a  model 
for  vessels  in  other  OCMI  zones.  The 
comment  stated  that  incorporating  this 
procedure  would  provide  the 
consistency  and  standardization 
required  in  maintaining  and  inspecting 
a  large  fleet  of  similar  vessels.  The 
comment  also  stated  that  developing  the 
CAP  and  VAP  would  be  simple  for  a 
company  with  a  single  vessel  or 
multiple  vessels  that  are  similar  within 


the  same  OCMI  zone.  However,  the 
procedure  becomes  more  complex  for 
companies  with  similar  vessels  in 
multiple  OCMI  zones. 

The  Coast  Guard  agrees  that  a  single 
OCMI  will  be  able  to  approve  an 
owner's  CAP,  however,  the  VAP  is 
vessel-  and  area-specific.  Companies 
with  multiple  vessels  in  more  than  one 
OCMI  zone  should  start  their  enrollment 
process  with  a  single  vessel,  or  series  of 
vessels  and  a  single  OCMI.  Once  the 
CAP  has  been  developed  and  approved 
for  the  first  vessel,  it  can  be  used  as  part 
of  the  application  to  the  next  OCMI 
zone.  Subsequent  OCMI  review  should 
focus  on  the  revision  of  the  CAP  as  it 
pertains  to  their  zone.  Section 
8.530(a)(3)  requires  that  the  CAP 
contain  information  on  designated  SIP 
support  personnel  responsible  for 
implementation  and  oversight  of  the 
program.  Adding  new  ports  and  vessels 
to  a  CAP  will  require  revisions  to  the 
CAP  only  as  it  pertains  to  operations 
under  the  SIP  in  the  new  location. 

Three  comments  stated  that 
developing  a  separate  plan  for  each 
vessel  poses  a  significant  administrative 
burden  for  a  large  barge  fleet.  The 
comments  suggested  that  companies 
develop  a  VAP  for  each  barge  series 
where  the  construction,  piping,  and 
configuration  are  consistent.  The 
comment  also  stated  that  the  Coast 
Guard  should  not  require  VAPs  to  be 
maintained  on  board  unmanned  barges. 
Rather,  VAPs  should  be  available  to  the 
Coast  Guard  upon  request. 

The  Coast  Guard  agrees  that  a  single 
VAP  for  each  barge  series  may  be 
accepted  by  the  OCMI.  However,  a  VAP 
needs  to  be  on  board  an  unmanned 
barge.  Inspection  certificates  and 
company  documents  are  routinely 
maintained  on  board  unmanned  vessels. 
Coast  Guard  inspection  documents  are 
required  to  be  on  board.  The  VAP  is  an 
inspection  document  that  the  company 
and  the  Coast  Guard  may  need  to  access 
at  any  time.  Having  the  VAP  maintained 
on  board  the  vessel  ensures  availability. 

One  comment  questioned  if 
documents  and  plans  created  for  thp 
Responsible  Carrier  Program  (RCP) 
could  be  used  as  "credit"  for  the  CAP 
since  the  elements  of  the  CAP  are 
similar  to  the  charter  of  the  RCP  and  to 
approved  vessel  response  plcins. 
Another  comment  suggested  allowing 
vessel  owners  to  use  documents 
developed  for  the  International  Safety 
Management  (ISM)  Code  as  CAP  and 
VAP  documents. 

The  Coast  Guard  agrees  that  there  may 
be  some  documentation  redundancy 
between  a  CAP  and  other  required  or 
voluntary  documents  and  plans.  For 
example,  companies  with  vessels  that 


Federal  Register /Vol.  63,  No.  159 /Tuesday.  August  18,  1998 /Rules  and  Regulations  44349 


are  ISM  Code  compliant  should  have 
the  necessary  documentation  developed 
to  apply  for  the  SIP.  If  ISM  Code 
documents  are  sufficiently  detailed, 
then  they  may  also  be  suitable  for  use 
in  a  CAP  or  VAP.  The  use  of  ISM 
documentation  or  other  documents  as 
part  of  a  CAP  or  VAP  must  be  approved 
by  the  OCMI.  In  such  cases,  companies 
should  submit  copies  of  what  they 
already  have  in  place  to  the  OCMI  for 
review  and  possible  use  in  development 
of  its  CAP  and  VAPs. 

One  comment  stated  that  the  Coast 
Guard  should  consider  waiving  the 
extensive  training  requirements  for  a 
company  that  has  implemented  a 
recognized  quality  management 
program  such  as  an  ISM  or  American 
Waterways  Operators  (AWO)  RCP. 

The  OCMI  may  accept  evidence  that 
the  training  conducted  pursuant  to  an 
approved  quality  management  program 
is  the  same  as  the  training  required 
under  the  SIP.  The  Coast  Guard  doesn't 
intend  to  impose  a  redundant  burden  on 
companies  that  have  already 
implemented  a  quality  management 
system.  For  those  companies  that  have 
such  a  system  in  place,  the  OCMI  may 
consider  accepting  in  the  CAP  and  VAP 
those  quality  management  components 
that  meet  the  specific  requirements  for 
a  CAP  and  VAP. 

One  comment  asked,  to  what  extent 
will  outside  vendors  who  repair  and 
service  certain  equipment  be  able  to 
serve  as  SIP  examiners  and  under  whose 
training  program  will  they  be 
accredited. 

The  use  of  outside  vendors  is 
common.  The  approved  VAP  should 
answer  these  questions  on  the  use  of 
vendors,  but  the  company's  SIP  Agent 
will  still  be  responsible  for  verifying 
that  the  work  is  completed  by  approved 
facilities  and  qualified  personnel  where 
required,  that  the  equipment  is  installed 
and  functioning  properly,  and  the  work 
has  been  properly  documented. 

One  comment  requested  that  the 
Coast  Guard  reword  §  8.530(b)  to  state, 
"*   *   *  Each  VAP  shall  include  at  least 
the  following  or  its  functional 
equivalent:".  The  comment  noted  that 
the  regulations  must  allow  flexibility  in 
the  method  of  documentation.  If  specific 
written  forms  are  required  by  these 
regulations,  companies  who  develop 
effective  computer-based  inspection 
scheduling  systems  will  then  have  to 
maintain  a  duplicate  manual  driven 
system. 

The  Coast  Guard  agrees  in  principle 
with  the  comment;  however,  we  made 
no  regulatory  changes.  The  OCMI  has 
the  discretion  to  approve  any 
appropriate  recordkeeping  system, 
including  computer-based  systems,  as 


part  of  a  vessel's  VAP.  As  stated 
previously  in  discussing  comments  to 
§  8.510,  the  Coast  Guard  must  be  able  to 
verify  compliance  with  the 
requirements  in  the  final  rule  and 
measure  the  effectiveness  of  the 
program. 

One  comment  wanted  the  Coast 
Guard  to  delete  the  organizational 
commitment  statement  in  paragraph 
(a)(2)  of  §  8.530  in  light  of  the 
requirements  in  paragraphs  (a)(3) 
through  (a)(5)  of  this  section. 

The  Coast  Guard  disagrees  with  this 
comment.  The  need  for  an 
organizational  commitment  statement  is 
not  satisfied  by  the  inclusion  of  the 
items  specified  in  paragraphs  (a)(3) 
through  (a)(5).  Instead,  it  is 
complemented  by  those  requirements. 
The  commitment  statement  defines  the 
company's  philosophical  position  and 
goals.  The  items  in  §  8.530,  paragraphs 
(a)(3)  through  (a)(5),  specifically  identify 
how  that  philosophical  commitment 
will  be  put  into  effect. 

One  comment  stated  that  there  is  no 
guidance  in  §  8.530  for  the  handling  of 
inspection  criteria  discrepancies.  The 
comment  recommended  that  in  §8.530. 
paragraphs  (a)(4)  and  (a)(5)  be  revised  to 
incorporate  the  mechanism  used  in  the 
offshore  prototype  programs  for 
handling  vessel  deficiencies.  Prototype 
programs  classified  deficiencies  as 
"urgent"  and  "routine,"  and  assigned  a 
time  for  correction  of  the  deficiency. 

In  §  8.530,  paragraph  (a)(5)  allows  for 
flexibility  when  determining  corrective 
action.  It  is  up  to  the  company  and  the 
OCMI  to  determine  the  time  frame 
associated  with  corrective  action.  In 
addition,  the  implementation  guidance 
provided  by  the  Coast  Guard  in  the 
inspection  criteria  references  (ICR) 
includes  information  on  corrective 
action.  The  Coast  Guard  did  not  make 
the  suggested  change  to  paragraphs 
(a)(4)  and  (a)(5). 

Another  comment  stated  that 
paragraph  (a)(10)  of  §  8.530  implies  that 
a  CAP  must  have  appendices  that 
contain  each  approved  VAP.  For  a 
company  with  numerous  vessels 
enrolled,  this  could  become  a  very 
unwieldy  document.  The  comment 
recommended  this  section  be  revised  to 
require  an  appendix  that  lists  each  VAP 
approved  under  the  CAP. 

The  CAP  and  VAPs  are 
interdependent  documents.  It  is 
necessary  that  each  VAP  be  accessible  to 
the  company  SIP  Agent,  as  well  as 
having  a  vessel-specific  copy 
maintained  on  the  vessel.  Paragraph 
(a)(10)  is  not  revised  in  the  final  rule. 

One  comment  suggested  deleting 
paragraph  (b)(2)  of  §  8.530  because  it 


appears  to  repeat  the  requirements  of 
paragraph  (a)(5). 

The  Coast  Guard  disagrees.  The  VAP 
and  CAP  are  separate  documents  and 
are  not  redundant  in  their  function. 
Paragraph  (b)(2)  will  remain  unchanged 
in  the  final  rule. 

Training  and  operational  evaluation 
(§8.535).  One  comment  requested 
further  clarification  on  what  constitutes 
an  SIP  training  program.  Many  hours  of 
training  and  apprenticeship  are  required 
for  designation  as  a  Coast  Guard  "baf^e 
inspector."  There  is  concern  that 
training  expectations  may  exceed 
training  resource  capabilities. 

Vessel  owmers.  through  their  SIP 
Agent,  and  the  OCMI's  SIP  Advisor 
must  work  closely  to  develop  the  SIP 
training  requirements,  based  on  vessel 
type  and  operating  requirements. 
Vessel -specific  ICRs  should  be  used 
extensively  as  training  aids  to  develop 
and  maintain  consistent  and  efficient 
procedures  under  the  VAP. 

One  comment  discussed  manning  and 
crew  fatigue.  The  comment  stated  that 
the  crew  would  be  required  to  conduct 
additional  tests  and  examinaUons  as  a 
result  of  the  SIP.  The  comment  wanted 
to  know  how  the  increase  in  work 
would  be  reflected  in  the  manning  scale 
on  the  vessel's  COI  since  there  are  work- 
hour  restrictions  and  required  rest-hour 
periods  mandated  by  law  and 
international  convention. 

The  regulations  governing  maximum 
work  hours  in  a  24-hour  period  and 
required  rest  intervals  are  not  affected 
by  this  regulation;  they  remain 
unchanged.  Part  of  the  CAP  and  VAP 
development  process  will  be 
incorporating  the  periodic  system 
examinations  contained  in  the  VAP  into 
regular  vessel  routines. 

Enrollment  in  SIP  (§  8.540).  One 
comment  suggested  that  the  OCMI 
enrollment  letter  be  a  mandatory 
requirement. 

The  Coast  Guard  agrees  and  has 
revised  §  8.540  to  indicate  that  once  the 
company  and  its  vessel(s)  have 
successfully  completed  the  training  and 
evaluation  phase,  and  the  OCMI  concurs 
with  the  Coast  Guard  SIP  Advisor's 
recommendation,  the  OCMI  will  issue 
an  enrollment  letter  and  endorse  the 
COI. 

Scope  of  Inspection  for  Enrolled  Vessels 
(§8.545).  Four  comments  discussed  an 
alternative  to  annual  inspections.  Thev 
recommended  that  rather  than  annual 
inspections,  vessels — especially 
unmanned  tank  barges — should  onlv  be 
subject  to  periodic  random  inspections 
like  the  current  MARPOL  checks. 
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The  SIP  is  an  alternative  to  traditional 
Coast  Guard  inspections.  A  particular 
vessel  inspection  interval  is  determined 
by  the  regulations  contained  in  the 
applicable  subchapter.  It  is  beyond  the 
scope  of  the  SIP  rulemaking  to  adjust 
inspection  intervals.  To  clarify  the 
inspection  interval  requirement  and 
allow  for  any  future  changes  within  the 
inspection  subchapters,  we  have 
changed  the  word  "annual"  to 
"periodic"  in  paragraph  (a)  of  §8.545. 

One  comment  asked  why  an  approved 
VAP  is  needed  if  the  marine  inspector 
might  conduct  additional  tests  or 
examinations  of  a  vessel. 

The  OCMI  remains  responsible  for 
ensuring  the  safe  operation  of  vessels 
within  that  inspection  zone.  Marine 
inspectors  under  the  SIP  will  conduct 
their  examinations  in  accordance  with 
the  VAP.  The  marine  inspector  will  only 
expand  the  examination  parameters  if 
discrepancies  are  discovered  or  there  is 
otherwise  cause  for  concern  These 
would  be  instances  where  the  marine 
inspector  believes  the  vessel  is  not  being 
operated  in  complete  compliance  with 
the  approved  VAP.  This,  if  found  to  be 
the  case,  is  cause  for  disenroUment. 
There  is  nothing  in  the  SIP  that 
diminishes  the  OCMI's  authority  or 
responsibility  to  ensure  the  safety  of 
life,  property,  the  environment,  and 
facilitation  of  maritime  commerce 
within  that  zone. 

One  comment  expressed  concerns 
that  an  audit  or  a  spot  check  boarding 
may  not  focus  on  compliance  with  the 
approved  VAP.  Once  a  VAP  is 
approved,  that  document  becomes  the 
primary  guide  for  the  owner  or  operator 
to  follow  in  determining  inspection 
compliance  issues.  Coast  Guard 
inspections  will  focus  on  the  condition 
of  the  vessel  and  maintenance  of  the 
vessel  in  accordance  with  the  VAP. 

One  comment  suggested  revising 
paragraph  fb)  of  §  8.545  to  indicate  "A 
Coast  Guard  inspector  from  the  OCMI 
staff'  will  conduct  the  inspection.  It 
should  be  made  clear  that  the  local 
inspection  staff  conducts  the 
inspections. 

The  SIP  is  designed  so  that  any  Coast 
Guard  marine  inspector  should  be  able 
to  verify  compliance  with  a  VAP, 
regardless  of  whether  the  vessel  was 
enrolled  in  that  particular  OCMI  zone  or 
not.  This  regulation  establishes  a 
uniform,  nationwide  program,  in  which 
marine  inspectors  for  the  OCMI  zone 
where  the  SIP  inspection  is  scheduled 
will  conduct  the  examination.  Only 
marine  inspectors  from  "the  0C!MI 
staff  will  be  conducting  inspections. 
Therefore,  no  changes  to  the  regulation 
have  been  made. 


One  comment  recommended  that 
§  8.545  be  revised  to  provide  guidance 
regarding  the  scope  of  an  SIP  audit,  and 
that  a  sample  audit  be  included. 

The  scope  of  an  SIP  inspection  is 
covered  in  §8.545,  paragraphs  (b)(1) 
through  (b)(4).  Additional  detailed 
guidance  may  be  provided  by  the  OCMI. 
The  intent  of  an  SIP  inspection  is  for  the 
marine  inspector  to  verify  compliance 
with  the  VAP. 

One  comment  recommended  that  the 
VAP  list  specific  inspections  that  will 
be  conducted  by  the  qualified 
crewmember,  operators,  or  Coast  Guard 
inspectors  and  stated  that  there  are  too 
many  critical  inspections  that  require 
the  presence  of  a  marine  inspector. 

The  ICR  sheets  provide  information 
on  the  level  of  inspection  required. 
Since  the  VAP  will  contain  ICRs,  no 
further  clarification  is  required  in  the 
regulation. 

Plan  review  and  revisions  (§  8.550). 
One  comment  recommended  a  change 
from  a  2-year  to  a  5-year  review  cycle, 
unless  the  owner  or  operator's 
performance  record  indicates  needed 
oversight.  Annual  review  is  time 
consuming  and  costly. 

There  is  no  required  annual  review  of 
SIP  documentation  by  the  company 
unless  the  company  itself  has 
established  such  an  interval.  The 
requirement  to  review  the  CAP  every  2 
years  is  a  quality  control  measure  that 
ensures  that  the  plan  contents  are  up  to 
date.  Properly  maintained  plans  will 
normally  be  revised  as  the  need  arises. 
There  may,  in  fact,  be  no  changes 
necessary  at  the  time  of  the  review — it 
is  simply  a  company  check  for  accuracy. 

Three  comments  suggested 
eliminating  the  mandatory  review  and 
revision  for  ISM  compliant  companies. 
The  ISM  process  calls  for  the  continual 
review  and  revision  of  manuals  and 
procedures  when  non-conformities  are 
identified.  The  internal  and  external 
audit  programs  required  by  the  ISM 
system  also  provide  assurance  that 
manuals  will  not  become  obsolete. 

The  Coast  Guard  agrees  that  ISM 
compliant  companies  will  probably  be 
able  to  prove  to  the  OCMI  that  their 
review  processes  are  meeting  the 
regulations.  However,  this  method  of 
continuous  compliance  needs  to  be 
submitted  to  the  cognizant  OCMI  for 
approval  and  incorporation  into  the 
VAP  during  the  application  and  VAP 
approval  process. 

One  comment  stated  that  requiring  a 
company  to  submit  a  revised  plan  to  the 
OCMI  each  time  that  a  revision  is  made 
could  place  an  unnecessary 
administrative  burden  on  the  local 
MSOs.  The  comment  also  recommended 


periodic  review  or  audit  for  operations 
that  are  ISM  compUant. 

The  Coast  Guard  must  be  kept 
informed  of  changes  that  affect  a 
company's  CAP  or  VAP.  The  company 
SIP  Agent  and  OCMI's  SIP  Advisor 
should  coordinate  the  manner  in  which 
this  process  is  to  be  accomplished,  and 
the  Coast  Guard  has  not  changed  this 
requirement  in  the  final  rule. 

DisenroUment  (§8.555).  In  §  8.555(a), 
one  comment  suggested  adding  the 
words  "that  issued  the  Certificate  of 
Inspection"  after  the  words  "cognizant 
OCMI".  The  OCMI  that  issued  the  COI 
should  be  the  one  that  voluntarily 
disenrolls  the  vessel. 

The  Coast  Guard  does  not  find  this 
change  necessary.  As  SEP  is  a 
nationwide  program,  disenroUment 
requests  through  any  cognizant  OCMI 
(defined  as  the  OCMI  responsible  for  the 
zone  in  which  the  vessel  is  currently 
operating)  will  satisfactorily  disenroll 
the  vessel. 

One  comment  asked  the  Coast  Guard 
to  clarify  the  parameters  for  re- 
enrollment  once  a  vessel  has  been 
disenrolled. 

Once  a  vessel  or  company  has  been 
disenrolled  either  voluntarily  or 
involuntarily,  the  company  must 
reapply  for  enrollment  in  accordance 
with  subpart  E. 

Waiver  (§  8.560).  One  comment  had 
several  questions  concerning  waivers. 
The  comment  asked  when  a  waiver  can 
be  requested;  who  can  request  the 
waiver,  the  OCMI  or  the  vessel  operator; 
and  is  the  waiver  the  equivalent  of  an 
appeal  for  a  marine  inspection 
requirement. 

A  company  may  request  a  waiver  at 
any  time.  The  company  will  request  the 
waiver  through  its  SIP  Agent  for  any 
procedural  requirement  in  subpart  E, 
such  as  eligibility.  Waiver  of  substantive 
inspection  requirements  should  be 
submitted  in  accordance  with 
procedures  in  the  subchapter  containing 
the  requirement. 

One  comment  recommended  that 
§  8.560  be  revised  to  provide  guidance 
on  the  discretionary  authority  of  the 
District  Commander  to  grant  waivers. 
The  comment  noted  that  this  is 
necessary  because  the  preamble,  which 
provides  an  explanation  of  the 
regulation  will  disappear  once  the 
regulations  are  final.  Two  comments 
noted  the  waiver  section  is  a  key 
provision  and  should  be  kept  as  is. 

The  Coast  Guard  agrees  with  these 
latter  comments  that  no  revisions  are 
needed. 

Interim  approval  of  prototype 
company  vessel  plans  (§8.570).  One 
comment  noted  that  prototype  programs 
were  based  on  ISM  and  International 
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Organization  for  Standardization  (ISO) 
standards.  The  comment  stated  that  the 
SIP  regulations  must  permit  companies 
participating  in  the  SIP  some  degree  of 
flexibility  with  respect  to  the  format  of 
the  CAP  and  VAP  to  allow  companies 
to  structure  the  program  for  their 
individual  needs.  This  is  consistent 
with  the  general  provisions  of  the  ISM 
Code  and  ISO  9000  standards.  The 
comment  also  noted  that  companies 
with  approved  prototype  programs 
should  not  have  to  revise  their  CAP  and 
VAP. 

For  the  SIP  to  be  uniformly  applied 
there  must  be  consistency  nationwide  in 
its  implementation.  A  prototype 
program  vessel  examined  in  an  OCMI 
zone  that  did  not  endorse  that  prototype 
program  might  encounter  needless 
difficulty  during  the  SIP  inspection.  The 
extra  effort  necessary  to  bring  Coast 
Guard  inspectors  up  to  speed  with  all 
possible  prototype  programs  would 
nullify  some  of  the  benefits  of  the  SIP. 
In  addition,  some  prototype  programs 
lack  disenroUment  and  other  important 
criteria.  Therefore,  companies  and 
vessels  in  a  prototype  SIP  program  will 
have  3  years  from  the  effective  date  of 
the  final  rule  to  bring  their  existing 
program  into  full  compliance.  As 
discussed  previously,  the  Coast  Guard 
will  consider  equivalents  and 
appropriate  cross-referencing  to 
required  documentation.  This  should 
provide  the  needed  flexibihty  for 
prototype  programs  to  make  a  smooth 
transition. 

One  comment  suggested  that  vessels 
of  unique  design  only  be  considered  for 
this  program  after  the  3 -year  period. 

That  aetermination  is  up  to  the  OCMI. 
Therefore,  the  Coast  Guard  made  no 
changes  based  on  this  comment. 

Other  Changes  to  the  Proposed 
Regulations 

In  addition  to  the  changes  made  to  the 
regulations  as  a  result  of  the  comments, 
the  Coast  Guard  has  revised  the 
definition  of  Exam  Checklists  to 
accommodate  a  variety  of  documents.  In 
the  revised  definition,  Exam  Checklists 
may  be  any  document  or  form  approved 
in  the  VAP  to  record  the  periodic 
examinations  of  vessel  systems  by 
vessel  personnel.  For  example,  copies  of 
the  Inspection  Schedule  and 
Verification  (ISV)  sheets  could  be  used 
as  Examination  Checklists. 

The  Coast  Guard  has  also  revised  the 
definition  of  "prototype  vessel  plan"  by 
removing  the  word  "vessel"  and  adding 
the  word  "SIP"  in  its  place.  In  addition, 
the  heading  and  the  first  sentence  in 
paragraph  (a)  of  §  8.570  has  been  revised 
to  include  prototype  SIP  company  or 
vessel  plans.  This  will  provide 


consistency  and  account  for  prototype 
SIP  company  or  vessel  plans. 

Reguialory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  ioe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  Coast  Guard 
expects  this  rule  to  provide  an  economic 
benefit  to  the  owners  and  operators  of 
U.S.  documented  or  registered  vessels. 

Currently,  11,800  U.S.  documented  or 
registered  vessels  may  be  efigible  to 
participate  in  this  optional  SIP. 
Entrance  into  the  SIP  is  voluntan,-. 
Because  the  program  is  new,  it  is 
difficult  to  estimate  how  many  vessel 
owners  will  choose  to  develop  a  VAP 
and  seek  enrollment.  Some  Coast  Guard 
offices  have  been  working  with 
company  owners  on  prototype  programs 
that  are  similar  to  the  SIP. 

Over  the  next  3  years,  the  Coast  Guard 
estimates  that  the  following  number  of 
vessels  will  voluntarily  enroll  in  the 
SIP: 

•  274  small  passenger  vessels 
(subchapter  T). 

•  78  small  passenger  vessels 
(subchapter  K). 

•  48  large  passenger  vessels 
(subchapter  H). 

•  131  offshore  supply  vessels 
(subchapter  L). 

•  29  cargo  vessels  (subchapter  I). 

•  4  tank  ships  (subchapter  D). 

•  942  tank  barges  or  OSRVs 
(subchapter  D  or  O). 

These  estimates  of  vessel  enrollment 
reflect  both  the  number  of  vessels 
presently  in  prototype  programs  similar 
to  the  SIP  and  the  number  of  vessels 
that  could  enroll  for  the  first  time  in  the 
SIP  within  the  next  3  years. 

Industry  Cost 

The  Coast  Guard  based  the  cost 
estimates  for  the  SIP  on  the  incremental 
costs  company  owners  and  operators 
have  incurred  participating  in  prototype 
programs  similar  to  the  SIP.  Company 
owners  and  operators  will  have  different 
economic  impacts  from  this  program 
depending  on  the  number,  class,  and 
size  of  the  vessels  that  they  enroll  in  the 
program.  The  time  and  resources  an 


owner  or  operator  may  spend 
developing  the  VAP  will  var>- 
depending  on  the  vessel's  system 
complexity  (simple  tank  barge  systems 
or  multi-faceted  large  passenger  vessel 
systems),  the  current  company 
management  infrastructure  (availability 
of  support  staff,  system  expertise,  and  " 
strength  of  organizational  policies),  and 
the  number  of  crewmembers  or 
employees  involved  with  the  plan's 
implementation. 

For  a  company  to  submit  the 
application  required  to  enroll  its  vessels 
in  the  SIP,  the  Coast  Guard  estimates 
that— 

•  Preparation  of  the  application  will 
take  a  senior  staff  official  1  hour  at  $60 
per  hour;  and 

•  401  companies  will  apply  for  the 
program  during  the  first  3  years  at  an 
industn,'  cost  of  $8,040  annually  over 
the  first  3  years. 

For  a  company  to  develop  a  CAP.  the 
Coast  Guard  estimates  that — 

•  It  will  require  80  hours  of  senior 
staff  time  at  a  cost  of  $60  per  hour;  and 

•  401  companies  will  develop  CAPs 
during  the  first  3  years  at  an  industry 
cost  of  S641.580  annually  over  the  first 
3  years. 

For  a  company  to  develop  a  VAP,  the 
Coast  Guard  estimates  that — 

•  It  will  require  40  hours  of  senior 
staff  time  at  a  cost  of  $60  per  hour:  and 

•  VAPs  will  be  prepared  for  1 ,506 
vessels  during  the  first  3  years  at  an 
industry'  cost  of  $1,204,800  armually 
over  the  first  3  years. 

For  a  company  to  make  the  required 
updates  to  the  plans,  the  Coast  Guard 
estimates  that  each  company  will  devote 
10  hours  annually  at  $60  per  hour  for 
an  industry  cost  of  $80,220. 

Additional  costs  associated  with  these 
plans  include  $25,100  in  printing  and 
copying  costs.  We  estimate  the  total 
industry  cost  associated  with  plan 
development  and  approval  to  be 
Sl.959,740. 

Under  this  rule,  vessel  owners  and 
operators  will  incur  some  SIP 
implementation  training  costs.  These 
costs  reflect  a  slight  increase  in  existing 
crew  or  employee  training  costs  to 
ensure  responsible  personnel  have  the 
skills  needed  to  conduct  maintenance 
and  examinations  of  vessel  equipment 
and  systems  required  by  the  VAP. 

One  small  passenger  vessel  owner 
(regulated  under  subchapter  K) 
currently  in  a  prototype  program 
estimated  that  VAP  training  took 
approximately  35  hours  to  train  each  of 
four  employees  to  properly  conduct  and 
record  the  tests  and  examinations  under 
the  VAP.  Based  on  an  hourly  salary  of 
$16  for  the  trainer  and  an  average 
hourly  salary  of  $13  for  each  of  the  four 
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employees,  we  estimate  a  one-time 
training  cost  of  S2.380  for  a  similar 
passenger  vessel. 

A  tank  barge  owner  currently  in  a 
prototype  program  estimated  that  VAP 
training  took  approximately  40  days  to 
train  16  employees  to  conduct  and 
record  examinations  under  the  V^-\P  for 
a  200-barge  fleet.  Based  on  an  H-hour 
training  day,  an  hourly  salary  of  S33.65 
for  the  trainer,  and  an  average  hourly 
salary  of  S25  for  each  of  the  employees, 
we  estimate  a  training  cost  of  S138.770 
for  a  similar  size  barge  Heet. 

The  Coast  Guard  estimates  that  the 
one-time  training  costs  for  personnel  on 
vessels  in  the  SIP  will  range  from  S700 
(5138,770  divided  by  a  200-simple- 
system  tleet)  to  $3,000  (for  one  large 
multi-system  vessel)  per  vessel.  The 
Coast  Guard  assumes  that  once  the  VAP 
is  approved  and  the  vessel  is  enrolled  in 
the  SIP.  any  further  training  will  be 
incorporated  into  established  company 
training  and  vessel  maintenance 
programs  at  little  or  no  additional  cost. 
Therefore,  we  did  not  include  recurring 
training  costs  in  the  cost  estimates  for 
this  rule. 

Some  owners  and  operators 
participating  in  prototype  programs 
purchased  computers  and  other 
administrative  items  to  help  with 
collation  of  plan  information.  A 
computer  could  reduce  the 
administrative  time  spent  developing 
the  VAP:  however,  this  rule  does  not 
require  a  company  to  have  a  computer. 
Because  a  company  could  meet  all  of 
the  SIP  criteria  without  a  computer,  the 
Coast  Guard  did  not  include  equipment 
costs  in  the  cost  estimates  for  this  rule. 

Industry  Benefits 

Benefits  from  the  SIP  are  expected  to 
vary  and  are  not  currently  quantifiable. 
Participants  in  prototype  programs 
stated  that  the  cost  to  participate  and 
maintain  this  type  of  voluntary  program 
has  been  partially  offset  by  an  increased 
availability  of  their  vessels  for  proOt- 
making  ventures.  Some  Coast  Guard 
marine  inspectors  have  noted  as  much 
as  a  50  percent  reduction  in  their 
onboard  inspection  time  on  vessels 
participating  in  a  prototype  program. 
Prototype  program  participants  have 
also  reported  other  benefits.  These 
participants  reported  that  they  have 
experienced  the  following  benefits: 

•  The  vessel's  material  condition  was 
kept  at  a  consistently  high  level  and 
there  were  fewer  major  repairs. 

•  The  company's  cost  of  maintaining 
the  vessel  in  regulatory  compliance  was 
reduced  and  expenses  were  more  evenly 
distributed  over  time. 

•  The  licensed  mariners  recognized 
their  role  in  regulatory  compliance  and 


welcomed  the  empowerment  to  conduct 
the  procedures  specified  in  the  VAP. 

•  The  unlicensed  crew  experienced 
more  rapid  professional  growth  as  they 
were  trained  and  became  familiar  with 
conducting  the  step-by-step  verification 
procedures. 

•  The  communication  between  the 
company  and  the  Coast  Guard  was  open 
and  problem-solving. 

•  The  vessel's  working  environment 
was  better  than  it  had  been  under  the 
traditional  inspection  program. 

•  There  were  fewer  insurance  claims 
and  personnel  injuries. 

•  The  vessel's  maintenance  records 
provide  more  information  and  are  better 
than  the  records  the  company  required 
on  its  own. 

There  were  no  monetary  estimates  for 
the  value  of  these  benefits. 

User  Fees 

The  Coast  Guard  expects  that  once 
implemented,  the  SIP  will  result  in 
fewer  onboard  Coast  Guard  inspection 
hours  required  to  inspect  and  certify 
participating  vessels.  This  rule, 
however,  will  not  change  existing  vessel 
inspection  user  fees.  When  sufficient 
data  exists  regarding  the  Coast  Guard 
costs  required  to  administer  the  new 
program,  the  Coast  Guard  plans  to 
review  the  existing  user  fee  structure  to 
determine  if  a  reduction  in  fees  is 
warranted. 

Government  Costs 

This  rule  has  short-term  costs  to  the 
Coast  Guard  but,  in  the  long-term,  will 
save  resources.  In  the  initial 
implementation  of  the  SIP,  Coast  Guard 
inspectors  will  need  to  review  company 
applications,  assist  companies  in  plan 
development,  and  oversee  the 
operational  implementation  of  the  plan. 
The  time  required  by  this  program 
varies  depending  on  the  type  of  vessel 
and  the  current  company  management 
infrastructure.  It  may  take  the  Coast 
Guard  as  little  as  3  hours  to  verify  a  tank 
barge  company's  eligibility,  18  hours  to 
assist  in  developing  and  reviewing  its 
plan,  and  8  hours  to  oversee  its 
operation  prior  to  a  favorable 
assessment  of  the  VAP  by  the  Coast 
Guard  marine  inspector.  However,  the 
Coast  Giiard  may  take  significantly  more 
time  to  assist  in  developing,  reviewing, 
and  overseeing  the  plans  and  operation 
of  a  large  passenger  vessel  because  of  its 
complex  onboard  systems  and  the  large 
number  of  company  personnel  involved 
in  managing  the  CAP  and  VAP.  After 
the  initial  investment  of  Coast  Guard 
resources  (time  and  training)  to  assist 
vessel  personnel  with  their  plans,  the 
Coast  Guard  expects  to  reduce  the 


amount  of  time  taken  to  inspect  and 
certify  vessels  enrolled  in  the  SIP. 

Small  Entities 

Under  the  Regulatory  Flexibilitv  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50.000. 

The  Coast  Guard  expects  this  rule  to 
have  a  positive  economic  impact  for 
owners  and  operators  who  choose  to 
participate  in  the  SIP.  Of  the  1,506 
vessels  which  owners  may  submit  for 
SIP  enrollment,  we  estimate  that  small 
entities  will  own  334  small  passenger 
vessels,  52  offshore  supply  vessels,  and 
94  tank  barges  or  OSRVs.  Under  Section 
601  of  the  Regulator)'  Flexibility  Act. 
the  Coast  Guard  has  provided  a  flexible 
approach  that  meets  the  needs  of  each 
company  and  its  vessels  and  will  benefit 
any  small  businesses  choosing  to  enter 
the  program.  This  rule  will  have  no 
impact  on  vessel  owners  who  do  not 
choose  to  participate  in  the  program. 

This  rule  provides  an  optional  way  of 
complying  with  existing  inspection 
regulations  and  will  only  have  an 
economic  impact  if  the  vessel  owner 
enrolls  in  the  SIP  instead  of  the  existing 
Coast  Guard  scheduled  inspection 
program.  For  a  small  entity,  plan 
development  may  be  too  large  an  initial 
investment  recoverable  after  too  long  a 
time  for  them  to  see  the  benefits.  To 
assist  small  entities  in  plan 
development,  the  Coast  Guard  will 
provide  detailed  guidance  tailored  to 
the  small  passenger  vessel  operator  and 
to  other  small  entities  that  operate  other 
vessel  types.  This  rule  also  provides  for 
one-on-one  time  with  Coast  Guard 
inspectors  to  assist  in  plan 
development.  Benefits  from  the  SIP  are 
expected  to  be  especially  positive  to 
those  small  entities  with  more  than  one 
vessel  in  the  program  because  after 
developing  the  first  CAP  and  VAP,  costs 
will  be  minimal  for  developing  VAP(s) 
for  the  remaining  vessels. 

The  SIP  is  a  voluntary  program:  it 
provides  benefits  to  small  entities 
willing  to  invest  the  time  and  training 
needed  for  enrollment.  Therefore,  the 
Coast  Guard  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  ef  seq.]  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 
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Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  wants  to 
assist  small  entities  in  understanding 
this  rule  so  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  LT  Paul 
Arnett  at  the  numbers  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Collection  of  Information 

This  final  rule  provides  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

The  information  collections 
associated  with  this  rule  concern  the 
application  for  enrollment,  development 
of  the  VAP,  development  of  the  CAP, 
and  updates  to  the  CAP  and  VAP.  The 
costs  and  hour-burdens  associated  with 
these  procedures  are  outlined  in  the 
Industry  Costs  section.  A  total 
information  collection  hour-burden  of 
32,244  is  estimated  for  this  program. 

One  comment  noted  that  the 
collection  of  information  section  of  the 
NPRM  states  "*    *    *  reports  must  be 
submitted  whenever  a  company 
representative  performs  activities 
required  by  the  VAP."  The  comment 
was  concerned  that  this  requirement 
could  create  a  paperwork  burden  for 
industry  and  the  Coast  Guard.  For 
example,  a  company  may  require  a 
deckhand  to  check  void  spaces  several 
times  a  day  and  record  those  checks. 

Under  the  frequency  of  response 
section  of  the  NPRM,  the  Coast  Guard 
did  not  state  that  all  documentation 
should  be  sent  to  the  Coast  Guard.  It  is 
true  that  if  the  VAP  requires  certain 
activities  to  be  documented,  then 
company  personnel  will  do  that 
documenting.  The  documentation  will 
be  kept  by  the  company  or  on  the  vessel 
and  will  be  made  available  to  the  Coast 
Guard.  But  these  recordkeeping 
requirements  should  not  be  confused 
with  reporting  requirements.  This  rule 
does  not  require  the  documentation  to 
be  submitted  to  the  Coast  Guard. 

As  required  by  5  U.S.C.  3507(d),  the 
Coast  Guard  submitted  a  copy  of  this 
rule  to  the  Office  of  Management  and 
Budget  (OMB)  for  its  review  of  the 
collection  of  information.  Originally,  the 
Coast  Guard  submitted  to  OMB  requests 
for  additions  to  four  existing  collection- 
of-information  requests — OMB 
Approval  Numbers  2115-0025,  2115- 
0071,  2115-0578.  and  2115-0592.  These 


requests  added  SIP  collection  hours  to 
e.xisting  programs  and  all  but  2115-0071 
were  approved  by  OMB.  The  Office  of 
Management  and  Budget  did  not 
approve  2115-0071.  titled  Official 
Logbook,  because  a  public  comment 
expressed  confusion  over  the  inclusion 
of  SIP  collection  hours  in  that  particular 
request.  To  eliminate  confusion,  the 
Coast  Guard  submitted  a  consolidated. 
SIP-exclusive.  collect ion-of-informat ion 
request  to  OMB.  This  consolidated 
request  presents  the  numbers  in  a  form 
that  is  easier  to  understand  and  makes 
it  easier  for  the  Coast  Guard  to  renew 
when  it  expires. 

The  Office  of  Management  and  Budget 
has  approved  the  consolidated 
collection.  The  section  numbers  are 
§§  8.520,  8.530,  8.535.  and  8.550.  and 
the  corresponding  approval  number 
from  OMB  is  OMB  Control  Number 
2115-0633,  which  expires  on  Julv  31. 
2001. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  w^arrant  a  Federalism  Assessment. 

The  authority  to  regulate  safetv 
requirements  of  U.S.  vessels  is  delegated 
to  the  Coast  Guard  by  statute. 
Furthermore,  because  these  vessels  tend 
to  move  from  port  to  port  in  the  national 
market  place,  these  safety  requirements 
need  to  be  national  in  scope  to  avoid 
numerous,  unreasonable  and 
burdensome  variances.  Therefore,  this 
action  preempts  State  action  addressing 
the  same  matter.  One  comment  stated 
disagreement  with  the  Coast  Guard's 
determination  that  the  regulations 
would  preempt  state  or  local  regulations 
involving  inspection  of  vessels,  citing 
the  decisions  of  the  Supreme  Court  in 
Ray  V.  ARCO  and  of  the  District  Court 
for  the  Western  District  of  Washington 
in  INTERTANKO  v.  Lowery:  as  affirmed 
in  part  by  the  Ninth  Circuit  Court  of 
Appeals  for  the  premise  that  Federal 
preemption  is  limited  to  regulations 
relating  solely  to  the  design,  equipment, 
and  construction  of  vessels.  The  Coast 
Guard  disagrees  with  this  limited 
interpretation  of  the  Supreme  Court 
precedent  in  the  Ray  case  and  the  ruling 
of  the  Ninth  Circuit  Court  of  Appeal  in 
the  INTERTANKO  case  that  adopts  this 
limited  interpretation.  The  Coast  Guard 
has  historically  inspected  vessels  for 
their  compliance  with  Federal 
regulations  that  address  the  safetv  of 
vessels  and  protection  of  the  marine 
environment.  The  certificate  of 
inspection  issued  to  vessels  as  a  result 
of  these  inspections  indicates  that  the 


vessels  are  safe  for  the  service  in  which 
they  are  engaged.  It  is  the  Coast  Guard "s 
opinion  that  the  Supremacv  Clause 
preempts  state  and  local  regulations  that 
seek  to  impose  different  or  higher 
standards  governing  the  inspection  of 
U.S.  vessels. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1. 
paragraph  (34)(d)  of  Commandant 
Instruction  Ml 6475. IC.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
is  excluded  based  on  its  inspection  and 
equipment  aspects.  A  Categorical 
Exclusion  Determination  is  available  in 
the  docket  for  inspection  or  copving 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  46  CFR  Part  8 

Administrative  practice  and 
procedures,  Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46  "^^ 
CFR  part  8  as  follows: 

PART  8— VESSEL  INSPECTION 
ALTERNATIVES 

1  The  authority  citation  for  part  8  is 
revised  to  read  as  follows: 

Authority:  46  L.S  C.  3103.  3306.  3316 
3703:  49  CFR  1  46. 

2  Subpart  E.  consisting  of  t)§  8  500 
through  8.570,  is  added  to  read  as 
follows: 


Subpart  E- 
Program 


-Streamlined  Inspection 


Sec: 

8.500  Purpose. 

8.505  Scope  and  applicability 

8.510  Definitions 

8.515  Eligibility. 

8.520  .Application.  

8.525  OC.MI  review  and  action. 

8.530  Plan  development  and  approval. 

8.535  Training  and  operational  evaluation 

8,540  Enrollment  in  SIP. 

8.545  Scope  of  inspection  for  enroiied 

vessels 

8.550  Plan  review  and  revisions. 

8.555  Disenrollment. 

8.560  Waiver 

8.565  .Appeal. 

8.570  Interim  approval  of  prototype  SIP 

company  or  vessel  plans 

Subpart  E — Streamlined  Inspection 
Program 

§8.500     Purpose. 

(a)  This  subpart  establishes  the 
Streamlined  Inspection  Program  (SIP) 
which  is  a  voluntary  alternative 
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inspection  program  for  U.S. 
documented  or  registered  vessels 
required  to  maintain  a  valid  certificate 
of  inspection  (COI). 

(b)  This  subpart  sets  out  the  eligibility 
and  application  requirements  and  the 
plan  development  and  approval 
procedures  for  enrollment  of  companies 
and  their  vessels  in  the  SIP. 

§  8.505    Scope  and  applicability. 

(a)  This  subpart  applies  to  U.S. 
documented  or  registered  vessels  that 
have  a  valid  COI. 

(b)  A  vessel  enrolled  in  the  SIP  will 
be  inspected  in  accordance  with  its 
approved  Vessel  Action  Plan  (VAP). 

(c)  The  SIP  includes  all  inspections 
required  to  renew  and  maintain  a  valid 
COI.  The  SIP  does  not  include  dry-dock 
examinations,  unscheduled  inspections 
related  to  vessel  casualties,  equipment 
repair  or  replacement,  or  vessel 
modifications.  Those  inspections  will  be 
conducted  in  accordance  with  the 
subparts  applicable  to  the  vessel. 

§8.510    Definitions. 

The  following  definitions  apply  to 
this  subpart: 

Civil  penalty  means  a  final  assessment 
under  the  provisions  of  33  CFR  part  1, 
subpart  1.07  or  part  20  of  this  chapter. 

Coast  Guard  SIP  Advisor  means  the 
Coast  Guard  marine  inspector  assigned 
by  the  Officer  in  Charge,  Marine 
Inspection  (OCMI),  to  assist  in  the 
development  of  an  action  plan. 

Company  means  the  owner  of  the 
vessel  or  any  other  organization  or 
person,  such  as  the  manager  or  the 
beireboat  charterer,  who  operates  a 
vessel  under  the  SIP. 

Company  Action  Plan  (CAP)  means 
the  document  describing  a  company's 
organization,  policies,  and 
responsibilities  required  for 
participation  in  the  SIP. 

Company  SIP  Agent  means  the 
individual  who  is  responsible  for  the 
Company  Action  Plan  and  the  Vessel 
Action  Plan  development  and 
implementation  and  who  has  the 
authority  to  bind  the  company  to  the 
terms  of  these  plans. 

Correction  Report  means  a  document 
which  sets  out  specific  vessel 
deficiencies  and  is  used  to  record  their 
correction  by  the  company 

Documented  deficiency  means  an 
incident  documented  in  a  Coast  Guard 
record  in  which  the  condition  of  a 
vessel,  its  equipment,  or  its  operation 
was  not  in  compliance  with  Coast  Guard 
regulations. 

Examination  Checklist  means  any 
document  or  form  approved  in  the  VAP, 
that  may  be  used  by  company 
employees  to  record  the  periodic 
examinations  required  by  the  VAP. 


Inspection  Criteria  References  (ICR) 
means  the  individual  pages  in  the  VAP 
that  list  each  item  on  the  vessel  required 
by  regulation  to  be  periodically 
inspected. 

Inspection  Schedule  and  Verification 
(ISV)  means  the  document  that  lists  the 
items  to  be  inspected  and  the  intervals 
for  their  inspection,  and  on  which  is 
recorded  the  completion  of  required 
examinations  and  tests  conducted  by 
designated  company  employees. 

Prototype  SIP  plan  means  the  SIP 
plans  developed  for  a  company  or  vessel 
participating  in  a  Coast  Guard  District- 
or  OCMI-endorsed  SIP  before  August  18, 
1998. 

Reportable  casualty  means  a  marine 
casualty  or  accident  required  to  be 
reported  under  46  CFR  part  4,  subpart 
4.05  of  this  chapter. 

Streamlined  Inspection  Program  (SIP) 
means  the  alternative  inspection 
program  set  out  in  this  subpart. 

Vessel  Action  Plan  (VAP)  means  the 
document  that  prescribes  procedures  for 
maintenance,  examination,  and 
inspection  of  a  vessel  enrolled  in  the 
SIP. 

§8.515    Eligibility. 

(a)  The  company  must — 

(1)  Have  owned  or  operated  at  least 
one  U.S.  documented  or  registered 
vessel  for  a  minimum  of  3  consecutive 
years  before  the  SIP  application  date; 
and 

(2)  Have  paid  all  civil  penalties  and 
user  fees. 

fb)  Except  as  allowed  by  paragraph  (c) 
of  this  section,  each  vessel  must — 

(1)  Have  been  in  operation  with  an 
eligible  owner  or  operator  for  at  least  3 
consecutive  years  before  the  SIP 
application  date; 

(2)  Have  had  no  revocation  of  its  COI 
during  the  3  years  before  the  SIP 
application  date;  and 

(3)  Have  no  documented  deficiency 
for  any  of  the  following  in  the  3  years 
before  the  SIP  application  date: 

(i)  Any  vessel  operation  inconsistent 
with  the  operating  details  specified  on 
its  COI. 

(ii)  Operating  without  the  required 
amount  of  lifesaving  appliances  on 
board  the  vessel  or  with  inoperable 
survival  craft. 

(iii)  Operating  without  the  required 
firefighting  equipment  on  board  the 
vessel  or  with  an  inoperable  fire 
pump(s). 

(ivj  Unauthorized  modifications  to  the 
vessel's  approved  systems  or  structure, 
such  as  fixed  firefighting  systems, 
pollution  prevention  arrangements, 
overcurrent  protection  devices,  or 
watertight  boundary  arrangements. 

(v)  Operating  without  the  required 
navigation  equipment  on  board  the 


ons 


vessel  or  with  inoperable  navigation 
equipment. 

(c)  A  vessel  constructed  for,  or 
acquired  by,  a  company  with  one  or 
more  vessels  enrolled  in  the  SIP  need 
not  meet  the  requirement  in  paragraph 
(bj{l)  of  this  section  for  enrollment  in 
the  SIP,  provided  that  the  vessel  holds 
a  valid  COI  issued  by  the  OCMI  where 
the  vessel  will  principally  operate. 

§8.520    Application. 

To  apply  for  SIP  enrolhnent,  a 
company  vyill  submit  an  application,  in 
v«-iting,  to  the  cognizant  OCMI.  The 
application  must  contain  the  following: 

fa)  A  statement  that  the  company  and 
prospective  vessel(s)  meet  the 
requirements  of  §8.515. 

(b)  A  summation  of  the  company's 
current  status  in  relation  to  §  8.530(a). 

(c)  The  name  and  official  number  of 
the  vessel(s)  the  company  intends  to 
enroll  in  the  SIP. 

(d)  The  name  and  contact  information 
for  the  Company  SIP  Agent. 

§  8.525    OCMI  review  and  action. 

(a)  The  cognizant  OCMI  will  review 
Coast  Guard  records  for  the  3  years 
before  the  SIP  application  date  to  verify 
the  eligibility  of  the  company  and  each 
vessel  listed  in  the  SIP  application. 

(b)  If  the  company  and  one  or  more 
of  its  vessels  meets  the  eligibility 
requirements  contained  in  §8.515,  the 
cognizant  OCMI  will  notify  the 
company  of  its  eligibility  and  assign  a 
Coast  Guard  SIP  Advisor. 

(c)  If,  according  to  Coast  Guard 
records,  a  company  or  vessel  does  not 
meet  the  eligibility  requirements 
contained  in  §  8.515,  the  cognizant 
OCMI  will  notify  the  company  in 
writing  of  its  ineligibility  stating  each 
reason  for  not  accepting  the  company  or 
a  vessel. 

§  8.530    Plan  development  and  approval. 

The  Company  SIP  Agent  will  develop 
the  CAP  and  VAP  with  guidance  from 
the  Coast  Guard  SEP  Advisor  for  OCMI 
approval. 

(a)  Company  Action  Plan.  The  CAP 
shall  include  at  least  the  following: 

(1)  A  copy  of  the  OCMI  CAP  approval 
letter  (once  the  CAP  is  approved). 

(2)  An  organization  commitment 
statement. 

(3)  A  company  organization  chart  that 
includes  the  name(s)  of  the  designated 
SIP  support  personnel  who  will  be 
responsible  for  implementation  and 
oversight  of  the  approved  CAP  and 
VAP(s). 

(4)  A  statement  describing  the 
responsibilities  and  authorities  of 
personnel  involved  in  the  examination 
and  maintenance  of  the  vessel(s)  for  the 
company. 
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(5)  A  description  of  the  method  the 
company  will  use  to  integrate  the 
applicable  subpart  regulations  into  its 
SIP  and  the  method  or  system  used  to 
initiate  corrective  action. 

(6)  A  description  of  the  company's 
safety  program. 

(7)  A  description  of  the  company's 
environmental  protection  program. 

(8)  A  description  of  the  company's 
training  infrastructure,  the  method  used 
to  track  and  record  training  for 
individual  employees,  and  the  training 
required  for  the  designated  SIP  support 
personnel  to  implement  the  CAP  and 
theVAP. 

(9)  A  master  list  of  all  SIP  documents 
and  ICRs  that  the  company  intends  to 
use  in  its  VAP{s). 

(10)  Appendices  for  each  approved 
VAP. 

(b)  Vessel  Action  Plan.  Each  VAP 
shall  include  at  least  the  following: 

(1)  A  copy  of  the  OCMI  VAP  approval 
letter  (once  the  VAP  is  approved). 

(2)  A  description  of  the  method  that 
will  be  used  to  integrate  the  VAP  into 
the  vessel's  regular  operations. 

(3)  Vessel-specific  ICRs. 

(4)  Vessel-specific  ISV  forms. 

(5)  Vessel-specific  examination 
checklists. 

(6)  Correction  reports. 

(c)  Plan  Approval.  The  Company  SIP 
Agent  wrill  submit  the  CAP  and  each 
VAP  to  the  cognizant  OCMI  for 
approval.  Once  approved,  a  copy  of  the 
VAP  shall  be  kept  on  board  the  vessel. 

§8.535    Training  and  operational 
evaluation. 

When  the  CAP  and  VAP(s)  have  been 
approved  by  the  cognizant  OCMI,  the 
company  may  begin  training  and 
operating  under  the  plans.  This 
evaluation  phase  includes  the  following: 

(a)  The  company  shall  provide  the 
designated  SIP  support  personnel  with 
training  as  required  by  the  CAP. 

(b)  The  vessel  must  operate  and  be 
examined  under  the  VAP  for  a  period  of 
at  least  3  months. 

(c)  During  the  operational  periods,  the 
Coast  Guard  SIP  Advisor  will  conduct 
an  ongoing  evaluation  of  the  vessel's 
operation,  the  training  records,  and  the 
ability  of  all  designated  persons  to 
perform  their  assigned  functions  under 
the  VAP.  The  Coast  Guard  SIP  Advisor 
will  report  periodically  to  the  cognizant 
OCMI  and  the  Company  SIP  Agent  on 
the  vessel's  performance,  and  make 
recommendations,  if  needed. 

(d)  Revisions  recommended  under 
paragraph  (c)  of  this  section,  or  any 
additional  operational  periods  under  a 
revised  CAP  or  VAP  as  may  be  required 
by  the  cognizant  OCMI  must  be 
completed  prior  to  enrollment. 


§8.540    Enrollment  in  SIP. 

Upon  successful  completion  of  the 
training  and  evaluation  phase,  the  Coast 
Guard  SIP  Advisor  wall  recommend  to 
the  OCMI  that  the  company  or  vessel  be 
enrolled  in  the  SIP.  If  the  OCMI  concurs 
writh  the  recommendation,  he  or  she 
will  issue  an  enrollment  letter  and 
endorse  the  vessel's  COI.  Subsequent 
inspections  covered  under  this  subpart 
will  be  conducted  in  accordance  with 
the  approved  VAP. 

§  8.545    Scope  of  inspection  for  enrolled 
vessels. 

(a)  A  Coast  Guard  marine  inspector 
will  conduct  required  periodic  and 
follow -on  inspections  necessary  to 
ensure  compliance  with  Coast  Guard 
regulations. 

(b)  A  Coast  Guard  marine  inspector 
will  conduct  the  inspections  in 
paragraph  (a)  of  this  section  in 
accordance  with  the  procedures  set  out 
in  the  VAP.  These  inspections  will 
normally  include  the  following: 

(1)  Aaministrative  review.  This 
portion  of  the  inspection  consists  of  a 
review  of  prior  Coast  Guard  SIP 
inspection  forms,  the  contents  of  the 
VAP,  and  other  certifications  of 
equipment  and  vessel  systems. 

(2)  SIP  performance  review.  This 
portion  of  the  inspection  consists  of  a 
review  of  vessel  SIP  documentation  and 
records,  review  of  the  SIP  procedures, 
and  a  company  evaluation  of  their  SIP. 

(3)  Materiel  review.  This  portion  of 
the  inspection  consists  of  a  general 
examination  of  the  vessel,  witnessing 
the  examination  of  selected  items  under 
the  VAP  by  company  designated  SIP 
support  personnel,  inspection  of 
selected  items,  and  witnessing  crew 
performance  in  drills. 

(4)  Conclusion  and  recommendations. 
This  portion  of  the  inspection  contains 
the  Coast  Guard  marine  inspector's 
evaluation  of  regulatory  compliance  of 
the  vessel  under  its  VAP. 

(c)  A  Coast  Guard  marine  inspector 
may  conduct  any  additional  tests  or 
examinations  of  vessel  equipment  or 
systems  necessary  to  ensure  compliance 
with  Coast  Guard  regulations  during  an 
inspection  covered  in  paragraph  (a)  of 
this  section. 

§  8.550    Plan  review  and  revisions. 

(a)  Mandatory  reviews  and  revisions. 
The  CAP  and  VAP(s)  must  be  reviewed 
and  revised  as  follows: 

(1)  Every  2  years  after  the  plan 
approval  date,  the  company  shall  review 
the  CAP  and  update  all  information 
required  by  §  8.530. 

(2)  Every  5  years  after  the  plan 
approval  date,  the  Coast  Guard  SIP 
Advisor  and  the  Company  SIP  Agent 
will  review  the  VAP. 


(3)  If  a  reportable  casualty  occurs,  the 
cognizant  OCMI  will  review  the 
portions  of  the  VAP  related  to 
equipment,  training,  persormel,  and 
systems  involved  in  tbe  casualty  and 
determine  whether  revisions  to  the  VAP 
are  appropriate. 

(4)  When  statutes  or  regulations 
change,  the  appropriate  sections  of  the 
CAP  and  VAP(s)  will  be  revised. 

fb)  Discretionary  reviews  and 
revisions.  The  CAP  and  VAP(s)  may  be 
reviewed  and  revised  by  the  company  at 
any  time.  The  revisions  must  be 
submitted  to  the  cognizant  OCMI  for 
approval. 

§8.555    OisenrollmenL 

(a)  Voluntary  disenroUment.  A 
company  may  request  SIP  disenroUment 
(which  includes  all  of  its  vessels)  or 
may  request  disenroUment  of  a  specific 
vessel  from  the  SIP  by  writing  to  the 
cognizant  OCMI.  The' OCMI  will  then 
issue  a  letter  disenrolling  the  vessel  or 
company.  Disenrolled  vessels  will  be 
inspected  in  accordance  with  the 
requirements  of  46  CFR  part  2.  subpart 
2.01  of  this  chapter. 

(b)  Company  disenroUment.  The 
OCMI  may  issue  a  letter  disenrolling  the 
company  if  the  company  no  longer  has 
at  least  one  enrolled  vessel  or  if  the 
company  fails  to  continue  to  meet  the 
eligibility  requirements  in  §8.515. 

(c)  Vessel  disenroUment.  The  OCMI 
may  issue  a  letter  disenrolling  a  vessel 
if  any  one  or  more  of  the  following 
occurs: 

(1)  The  sale  of  the  vessel. 

(2)  A  fix.        -^d  letter  of  warning  or 
assessment  of  a  civil  penalty  for — 

(i)  Operating  outside  the  scope  of  the 
vessel's  COI  or  Stability  Letter: 

(ii)  Not  reporting  a  personnel  or 
material  casualty  required  to  be  reported 
under  46  CFR  part  4;  or 

(iii)  A  material  deficiency  listed  in 
§8. 515(b)(3). 

§8.560    Waiver. 

(a)  A  Coast  Guard  District  Commander 
may  waive  any  requirement  of  this 
subpart — 

(1)  If  good  cause  exists  for  granting  a 
waiver;  and 

(2)  If  the  safety  of  the  vessel  and  those 
on  board  will  not  be  adversely  affected. 

(b)  Requests  for  waiver  of  any 
requirement  of  this  subpart  must  be 
submitted  in  writing  to  the  cognizant 
OCMI  for  review  before  forwarding  to 
the  Coast  Guard  District  Commander  for 
action. 

(c)  A  copy  of  each  waiver  granted 
under  this  section  shall  be  maintained 
at  all  times  in  the  VAP. 
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§8.565    Appeal. 

.'\  company  may  appeal  any  decision 
or  action  taken  under  this  subpart  in 
accordance  with  46  CFR  part  1.  subpart 
1  03  of  this  chapter. 

§  8.570    Interim  approval  of  prototype  SIP 
company  or  vessel  plans. 

(a)  .A  company  operating  under  an 
approved  prototype  SIP  company  or 
vessel  plan  must  apply  in  writing  bv 
.November  1.  1998.  to  the  coonizant 


OCMI  for  approval  to  continue 
operating  under  the  plans  while 
revisions  are  developed  to  bring  the 
prototype  SIP  company  or  vessel  plan 
into  conformance  with  this  subpart.  The 
OCMI  mav  approve  the  request  for  a 
pfjriod  of  up  to  3  years. 

(b)  A  company  that  does  not  request 
approval  as  required  by  paragraph  (a)  of 
this  section  or  does  not  obtain  approval 
to  continue  operating  under  a  prototype 


SIP  company  or  vessel  plan  by  February 
1.  1999,  may  no  longer  operate  under 
the  plans  and  will  be  inspected  in 
accordance  with  the  requirements  of  46 
CFR  part  2,  subpart  2.01  of  this  chapter. 

Dated;  August  5.  1998. 

Joseph  I.  Angelo, 

Acting  Assistant  Commandant  forXlarinc 
Safety  and  Environmental  Protection. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

FTA  Transit  Program  Technical 
Amendments  Changes  Under  the 
ransportation  Equity  Act  for  the  21st 
Century 

AGENCY:  Federal  Transit  Administration 
(FTA).  DOT. 

ACTION:  Notice 

SUMMARY:  The  Transportation  Equitv 
Act  for  the  21st  Century  (TEA-21)  made 
certain  changes  to  the  FTA  transit 
program  by  amending  49  U.S.C.  chapter 
5.3.  On  June  24,  1998,  the  FTA 
published  a  Federal  Register  Notice 
summarizing  TEA-21  provisions  as  thev 
impacted  the  FTA  grant  program.  The 
Internal  Revenue  Restructuring  and 
Reform  Act  of  1997,  signed  into  law  bv 
President  Clinton  on  July  22.  1998, 
contained  technical  amendments  to 
TEA-21  that  corrected  some  of  the 
TEA-21  provisions.  As  a  result,  the  FTA 
is  now  publishing  this  Notice  providing 
information  on  the  technical 
corrections.  This  Notice  updates  the 
June  24.  1998,  Federal  Register  entitled 
"FTA  Transit  Program  Changes  and 
Final  Funding  Levels  for  Fiscal  Year 
1998  Under  the  Transportation  Equity 
Act  for  the  21st  Century." 

FURTHER  INFORMATION  CONTACT:  The 
appropriate  FT  .A  Regional 
Administrator  for  grant-specific 
information  and  issues;  Patricia  Levine, 
Director,  Office  of  Resource 
Management  and  State  Programs.  (202) 
366—2053,  for  general  information  about 
the  Urbanized  Area  Fonnula  Program. 
the  Capital  New  Start  Program,  and  the 
Clean  Fuels  Formula  Program,  (202) 
366-2053. 

SUPPLEMENTARY  INFORMATION:  49  U.S.C. 
chapter  53.  amended  by  TEA-21.  made 
certain  changes  to  the  FTA  transit 
program.  By  technical  corrections,  some 
of  those  changes  have  been  amended. 
FTA  is  publishing  in  this  Notice  the 
following  provisions,  as  amended, 
pertaining  to  the  FTA  transit  programs: 


Section  5307     Urbanized  Area  Formula 
Program  Operating  Assistance 

Section  5307(c)(1)(B),  as  amended, 
specifies  that:  "The  Secretary  may  make 
grants  under  this  section  from  funds 
made  available  for  fiscal  year  1998  to 
finance  the  operating  costs  of  equipment 
and  facilities  for  use  in  mass 
transportation  in  an  urbanized  area  with 
a  population  of  at  least  200,000." 
Therefore,  the  operating  assistance 
limitations,  as  published  in  the  Federal 
Register  on  December  5,  1997.  still 
apply  for  areas  200.000  and  above. 

Section  5308     Clean  Fuels  Formula 
Program 

Section  5308(e)(2)  is  amended  to  read: 
"Clean  diesel  buses. — Not  more  than  35 
percent  of  the  amount  made  available  by 
or  appropriated  under  section  5338  in 
each  fiscal  year  to  carry  out  this  section 
may  be  made  available  to  fund  clean 
diesel  buses." 

Section  5309     New  Start 
Authorizations  under  TEA-21 

Table  6  of  the  June  24,  1998,  Federal 
Register  contained  a  list  of  TEA-21  New 
Start  Project  Authorizations  under 
Section  5309(m)(l)(B).  Some  of  the 
project  authorizations  specified  whether 
the  project  was  authorized  for  final 
design  and  construction  or  for 
alternatives  analysis  and  preliminarv 
engineering.  The  following  areas  are 
now  also  authorized  for  final  design  and 
construction:  NM/Albuquerque — 
Creater  Albuquerque  Mass  Transit 
Project;  CT/Hartford— Hartford  City 
Light  Rail  Connection  to  Central 
Business  District;  RI/MA — Providence- 
Boston  Commuter  Rail;  NY/New  York — 
St.  George's  Ferry  Intermodal  Terminal; 
NY/New  York — Midtown  West  Ferry 
Terminal;  FL/St.  Petersburg — Pinellas 
County-Mobility  Initiative  Project;  GA/ 
Atlanta— MARTA  Extension  (S.  DeKalb- 
Lindbergh).  The  following  areas  are  now 
authorized  for  alternatives  analysis  and 
preliminary  engineering  under  Section 
5309(m)(l)(B):  CA/Riverside  County- 
San  Jacinto-Branch  Line;  lA/Sioux 
City — Light  Rail;  NM/Albuquerque — 
High  Capacity  Corridor;  NM/Santa  F'e — 


Santa  Fe-El  Dorado  Rail  Link;  IL/ 
Chicago — Northwest  Rail  Transit 
Corridor;  and  VT/Burlington — 
Burlington-Essex  Commuter  Rail. 

In  addition,  the  following  New  Start 
projects  authorizations  have  been 
amended  to  modify  either  the  project 
name  or  the  dollar  amount  or  both: 
Dallas — North  Central  Extension, 
$188,000,000;  Dallas-Fort  Worth 
RAILTRAN  (Phase  II),  $12,000,000;  San 
Diego  Mission  Valley  East  and  Mid- 
Coast  Corridor,  $325,000,000;  Hartford 
City  Light  Rail  Connection  to  Central 
Business  District,  $33,000,000;  Kansas 
City— 1-35  Commuter  Rail,  $30,000,000; 
New  York — Staten  Island  Ferry- 
Whitehall  Intermodal  Terminal, 
$40,000,000;  New  York-Midtown  West 
Ferry  Terminal,  $16,300,000: 
Washington,  D.C.,  Dulles  Corridor 
Extension,  $86,000,000;  Pittsburgh  Stage 
II  Light  Rail,  $100,200,000;  Northeast 
Indianapolis  Corridor,  $10,000,000; 
Greater  Albuquerque  Mass  Transit 
Project,  $90,000,000;  Providence-Boston 
Commuter  Rail,  $10,000,000;  and  San 
Joaquin  Intermodal  Corridor, 
$14,000,000. 

Over-the-Road  Bus  Accessibility 
Program 

The  authorized  funding  level  for  other 
over-the-road  bus  service  under  Section 
5338(a)(2)  totals  $6,800,000  for  fiscal 
years  2000  through  2003.  In  addition, 
the  amendment  specifies  that  the 
amounts  shall  be  available  for  operators 
of  over-the-road  buses  used 
substantially  or  exclusively  in  intercity, 
fixed-route  over-the-road  bus  service  to 
finance  the  incremental  capital  and 
training  costs  of  the  Department  of 
Transportation's  final  rule  regarding 
accessibility  of  over-the-road  buses. 

This  Notice  is  included  on  the  FTA 
Home  Page  and  may  be  accessed  at 
Mrww,fta.dot.gov. 

Issued  on:  August  13.  1998. 
Gordon  J.  Linton, 

Administrator. 

[FR  Doc.  98-22208  Filed  8-17-98:  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  201,  202  and  203 
[Docket  No.  FR-4239-f-02] 
RIN  2502-AG99 

Termination  of  an  Approved 
Mortgagee's  Origination  Approval 
Agreement 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 

summary:  On  December  10,  1997  (62  FR 
65180),  the  Department  issued  an 
interim  rule  to  clarify  and  make  minor 
changes  to  24  CFR  parts  202  and  203. 
The  rule  improved  the  provisions 
regarding  termination  of  a  single  family 
mortgagee's  origination  approval 
agreement  with  FHA,  and  corrected 
errors  in  24  CFR  parts  201  and  202.  The 
Department  is  now  issuing  a  final  rule 
without  change  from  the  interim  rule. 
The  Department  is  also  making  a 
correction  to  a  previous  amendment  of 
part  202. 

EFFECTIVE  DATE:  September  17,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  Murray,  Director,  Office  of 
Lender  Activities  and  Program 
Compliance,  Department  of  Housing 
and  Urban  Development,  Room  B-133- 
P3214,  451  Seventh  Street,  SW, 
Washington,  DC  20410,  telephone 
number  (202)  708-1515  (this  is  not  a 
toll-free  number).  A 

telecommunications  device  for  hearing- 
and  speech-impaired  persons  (TTY)  is 
available  at  (800)  877-8339  (Federal 
Information  Relay  Service). 
SUPPLEMENTARY  INFORMATION: 

Part  202  of  title  24  contains  the 
Department's  requirements  for  approval 
of  lenders  and  mortgagees  for  FHA 
insurance  programs.  An  interim  rule 
issued  on  December  10,  1997  (62  FR 
65180)  amended  part  202  to  state  more 
clearly  the  provisions  regarding 
termination  of  an  FHA-approved  single 
family  mortgagee's  origination  approval 
agreement  (OAA).  The  following  matters 
were  clarified  or  changed  in  §  202.3(c): 

•  When  a  mortgagee  has  a  default  and 
claim  rate  sufficient  to  support 
termination  of  the  OAA  under  the 
standards  of  part  202,  termination  is  at 
the  discretion  of  the  Secretary  even  if 
the  Department  in  a  previous  time 
period  could  have,  but  did  hot,  place 
the  mortgagee  on  credit  watch.  This  was 
a  clarification  of  the  Department's 
existing  interpretation.   . 

•  A  mortgagee  will  not  be  permitted 
to  apply  for  a  new  OaA  for  6  months 


after  termination  of  an  OAA.  Previously, 
there  was  no  delay  required  for  an 
application  for  a  new  OAA. 

•  Claims  and  defaults  will  be 
measured  for  24  months  after  a  mortgage 
is  insured,  instead  of  the  current  18 
months  for  claims  and  1  year  for 
defaults. 

Language  was  added  to  24  CFR  203.3 
and  203.4  that  clarified  HUD's  existing 
position  that  a  mortgagee  with  a 
terminated  OAA  also  has  its  approval 
under  the  Direct  Endorsement  and 
Lender  Insurance  programs  terminated 
without  further  procedures.  The  interim 
rule  also  corrected  certain  errors  in  parts 
201  and  202. 

Discussion  of  Public  Comments 

The  Department  received  one 
comment  from  the  public.  The 
commenter  disagreed  with  the  aspect  of 
part  202  that  allows  HUD  to  terminate 
an  OAA  based  on  certain  default  and 
claims  levels.  The  commenter  argued 
that  there  was  an  underlying  fallacy  in 
the  assumption  that  high  default  and 
claims  ratios  are  evidence  of  defective 
lending  or  servicing  practices  by  the 
lender.  In  addition,  the  commenter 
disagreed  with  HUD's  finding  under  the 
Regulatory  Flexibility  Act  that  the 
interim  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  HUD  had 
invited  small  servicers  to  comment  on 
whether  the  rule  will  significantly  affect 
them  but  no  such  comments  were 
received  (the  commenter  is  a  large 
bank.) 

These  comments  are  not  directed  to 
the  clarifications  and  technical  changes 
to  part  202  made  by  the  interim  rule,  but 
to  provisions  added  to  part  202  in  1991 
after  proposed  rulemaking. 
Furthermore,  the  commenter  wrongly 
concludes  that  HUD  will  terminate  an 
OAA  on  the  basis  of  servicing 
obligations.  As  part  of  that  proposed 
rulemaking,  the  Department  thoroughly 
considered  the  basic  concept  of 
termination  based  on  particularly  high 
default  and  claims  rates  for  originating 
lenders,  and  finds  no  arguments  or 
information  that  cause  the  Department 
to  reconsider  at  this  time  the  policy 
reflected  in  part  202. 

Technical  Correction 

On  April  24,  1997,  62  FR  20080,  HUD 
issued  a  final  rule  that  streamlined  24 
CFR  part  202  and  made  related  changes 
to  other  parts  of  title  24.  As  published, 
the  final  rule  that  streamlined  24  CFR 
part  202  contained  some  technical 
errors.  These  errors  were  discussed  in 
the  Supplementary  Information  section 
of  a  corrective  rule  published  on 
February  26,  1998.  However.  HUD 


inadvertently  failed  to  correct  one  of  the 
errors  discussed  in  that  section,  by 
failing  to  include  the  words  "loans  or" 
in  the  corrected  third  sentence  of  24 
CFR  202.7(a).  HUD  is  now  making  that 
correction. 

Other  Matters 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
merely  clarifies  and  makes  minor 
changes  and  corrections  to  the  existing 
regulations.  The  final  rule  will  have  no 
adverse  or  disproportionate  economic 
impact  on  small  businesses. 

Environmental  Impact 

This  final  rulemaking  is  exempt  from 
the  environmental  review  procedures 
under  HUD  regulations  in  24  CFR  part 
50  that  implement  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969  (42  use.  4332)  because  of  the 
exemption  under  §  50.19(c)(1).  This 
final  rulemaking  simply  adopts  without 
change  an  interim  rule  that  itself 
amended  existing  regulations  regarding 
termination  of  a  mortgagee's  approval  to 
originate  insured  mortgages  and  did  not 
alter  the  environmental  effect  of  the 
regulations  being  amended. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  final  rule  will  not 
have  substantial  direct  effects  on  States 
or  their  political  subdivisions,  or  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  programmatic 
or  policy  changes  will  result  from  this 
final  rule  that  would  affect  the 
relationship  between  the  Federal 
Government  and  State  and  local 
governments. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22,  1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  final  rule  does  not  impose 
any  Federal  mandates  on  any  State, 
local,  or  tribal  governments,  or  on  the 
private  sector,  within  the  meaning  of  the 
UMRA. 
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Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

This  rule  will  not  pose  an 
environmental  health  risk  or  safety  risk 
on  children. 

Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  this  final  rule  are  14.117  and 
14.142. 

List  of  Subjects 

24  CFR  Part  201 

Health  facilities,  Historic 
preservation,  Home  improvement,  Loan 
programs — housing  and  community 
development.  Manufactured  homes. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 


24  CFR  Part  202 

Administrative  practice  and 
procedure.  Home  improvement, 
Manufactured  homes.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement,  Indians — lands,  Loan 
programs — housing  and  community 
development.  Mortgage  insurance, 
Reporting  and  recordkeeping 
requirements.  Solar  energy. 

Accordingly,  the  interim  rule 
published  at  62  FR  65180,  December  10. 
1997,  amending  24  CFR  parts  201.  202 
and  203  is  adopted  as  final  without 
change,  and  part  202  is  further  amended 
to  read  as  follows: 


PART  202— APPROVAL  OF  LENDING 
INSTITUTIONS  AND  MORTGAGEES 

1.  The  authority  citation  for  part  202 
continues  to  read  as  follows; 

Authority:  12  U.S.C.  1703.  1709  anc  l-1.5b 
42  use.  3535(b). 

2.  Section  202.7  is  amended  bv 
revising  the  final  sentence  of  paragraph 
(a)  to  read  as  follows: 

§  202.7    Nonsupervised  lenders  and 
mortgagees. 

(a)  *   *    *  A  nonsupervised  lender  or 
mortgagee  may  originate,  purchase, 
hold,  service  or  sell  insured  loans  or 
mortgages,  respectively. 
*         •         *         «         * 

Dated:  luly  29.  1998. 
Ira  Peppercorn, 

General  Deputy  Assistant  Secretan'  for 
Housing — Federal  Housing  Comrrnssioner 
iFR  Doc.  98-22158  Filed  8-17-98,  8.45  am] 
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205 41972 

206 41972 

217 41972 

219 41972 

225 41972,  43887,  43889 

226 41972 

236 41972 


242 43449 

246 43890 

252 41972,  43887 

253 41972,  43889 

1511 41450 

1515 41450 

1552 41450 

1609 42584 

1805 43099 

1822 43099 

1836 44170 

1842 42755 

1844 43099 

1852 '. 44170 

1853 42756 

Proposed  Rules: 

31  43127,  43238,  43239 

48 43236 

52 43236 

1827 43362 

1852 43362 


49CFR 

555 


.44171 


564 42586 

571  41451,  42582,  42586 

572 41466 

Proposed  Rules: 

171 44312 

172 44312 

173 44312 

174 44312 

175 44312 

176 44312 

177 44312 

178 44312 

180 44312 

375 43128 

377 43128 

390 41756 

391 41765,  41769 

392 41756 

393 41766 

395 41766 

396 41766 

571 41222,  42348 

575 41538 


50CFR 

17 42757.  43100 

227 42585 

285 43116,  44-73 

630 41205 

648 42587 

660 42762,  43324 

678 41736 

679 4228' 

Proposed  Rules: 

17 41624,  43100,  43362, 

43363,  4390- 

20 41925.  43854 

21 44229 

100 43990 

229 42803 

500 4-995 

622 43556 

648 43364,  4423- 

679 4-782 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  18. 
1998 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Papayas  grown  in — 

Hawaii;  published  8-17-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 

national  emission  standards: 

Petroleum  refineries, 
published  6-9-98 
Pesticides;  tolerances  in  food. 

animal  feeds,  and  raw 

agricultural  commodities: 

Tnasulfuron;  published  8-18- 
98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 

assignments: 

Texas;  published  8-18-98 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 

Construction  contract 
partnering;  published  8- 
18-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 

Airbus;  published  8-13-98 

Boeing;  published  8-3-98 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 

standards: 

Temporary  exemption 
applications;  confidential 
business  information 
submission  procedures; 
published  8-18-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Almonds  grown  in  California; 
comments  due  by  8-24-98; 
published  7-24-98 


Milk  marketing  orders: 
Iowa;  comments  due  by  8- 
26-98;  published  7-27-98 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Animal  welfare: 
Dogs  and  cats;  humane 
handling,  care,  and 
treatment;  facilities 
licensing  requirements; 
comments  due  by  8-24- 
98;  published  6-24-98 
Exportation  and  importation  of 
animals  and  animal 
products: 

Horses  from  contagious 
equine  metritis  (CEM)- 
aftected  countries — 
Georgia;  receipt 
authorization;  comments 
due  by  8-26-98; 
published  7-27-98 
interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Brucellosis  in  cattle  and 
bison — 

State  and  area 
classifications; 
comments  due  by  8-24- 
98;  published  6-24-98 
Brucellosis  in  swine — 
State  and  area 
classifications; 
comments  due  by  8-24- 
98;  published  6-24-98 
Livestock  and  poultry  disease 
control: 

Tuberculosis  in  cattle,  bison, 
and  captive  cervids; 
indemnity  for  suspects; 
comments  due  by  8-24- 
98;  published  6-24-98 

AGRICULTURE 

DEPARTMENT 

Food  and  Consumer  Service 

Child  nutrition  programs: 
Child  and  adult  care  food 
program — 

Child  Nutrition  and  WIC 
Reauthorization  Act  of 
1989  et  al.; 
implementation; 
comments  due  by  8-26- 
98;  published  2-26-98 
AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 
Food  stamp  program: 
Food  stamp  recipient  claims; 
establishment  and 
collection  standards; 
comments  due  by  8-26- 
98;  published  5-28-98 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Grain  inspection: 


Official  moisture  meters; 
tolerances;  comments  due 
by  8-24-98;  published  6- 
25-98 
COMMERCE  DEPARTMENT 
International  Trade 
Administration 
Watches  and  watch 
movements: 
Allocation  of  duty 
exemptions — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northern  Mariana 
Islands;  comments  due 
by  8-27-98;  published 
7-28-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Vessel  monitoring  system; 
comments  due  by  8-27- 
98;  published  7-28-98 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  8-26- 
98;  published  8-11-98 
-    Precious  corals; 

comments  due  by  8-28- 
98;  published  6-29-98 
CONSUMER  PRODUCT 
SAFETY  COMMISSION 
Poison  prevention  packaging: 
Child-resistant  packaging 
requirements — 
Sucraid;  exemption; 
comments  due  by  8-26- 
98;  published  6-12-98 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Streamlined  research  and 
development  contracting; 
comments  due  by  8-24- 
98;  published  6-25-98 
EDUCATION  DEPARTMENT 
Special  education  and 
rehabilitative  services: 
Projects  with  industry 
program;  comments  due 
by  8-24-98;  published  6- 
23-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Colorado;  comments  due  by 
8-28-98;  published  7-29- 
98 
Minnesota;  comments  due 
by  8-26-98;  published  7- 
27-98 
South  Carolina;  comments 
due  by  8-26-98;  published 
7-27-98 


Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Kentucky;  comments  due  by 
8-24-98;  published  7-24- 
98 
Oregon;  comments  due  by 
8-24-98;  published  7-24- 
98 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

California;  comments  due  by 
8-24-98;  published  7-24- 
98 
Clean  Air  Act: 
State  operating  permits 
programs — 

Interim  approval  expiration 
dates  extension; 
comments  due  by  8-26- 
98;  published  7-27-98 
Interim  approval  expiration 
dates  extension; 
comments  due  by  8-26- 
98;  published  7-27-98 
Hazardous  waste: 
Identification  and  listing — 
Exclusions;  comments  due 
by  8-28-98;  published 
7-14-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Fludioxonil;  comments  due 
by  8-24-98;  published  6- 
24-98 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  8-24-98;  published 
7-23-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  services,  special: 
Maritime  services — 
Accounts  settlements; 
1998  biennial  regulatory 
review;  and  Commission 
withdrawal  as 
accounting  authority; 
comments  due  by  8-24- 
98;  published  7-24-98 
Radio  stations;  table  of 
assignments: 
Indiana;  comments  due  by 

8-24-98;  published  7-9-98 
Montana;  comments  due  by 
8-24-98;  published  7-9-98 
Oklahoma;  comments  due 
by  8-24-98;  published  7-6- 
98 

FEDERAL  MARITIME 
COMMISSION 

Tariffs  and  service  contracts: 
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Automated  filing  systems; 
inquiry;  comments  due  by 
8-2&-98;  published  8-11- 
98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  labeling — 
Dietary  supplements; 
effect  on  structure  or 
function  of  body;  types 
of  statements  definition; 
comments  due  by  8-27- 
98;  published  4-29-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 

Bone  mass  measurement, 
coverage  of  and  payment 
for,  comments  due  by  8- 
24-98;  published  6-24-98 

INTERIOR  DEPARTMENT 
L^nd  Management  Bureau 

Minerals  managennent: 
Oil  and  gas  leasing — 
Helium  contracts; 
comments  due  by  8-27- 
98;  published  7-28-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Hunting  and  fishing: 

Refuge-specific  regulations; 
comments  due  by  8-26- 
98;  published  7-27-98 
Migratory  bird  hunting: 

Federal  Indian  reservations, 
off-reservation  trust  lands, 
and  ceded  lands; 
comments  due  by  8-24- 
98;  published  8-14-98 

Tungsten-iron  shot; 
temporary  approval  as 
nontoxic  for  1998-1999 
season;  comments  due  by 
8-26-98;  published  7-27- 
98 

Tungsten-polymer  shot; 
temporary  approval  as 
nontoxic  for  1998-1999 
season;  comments  due  by 
8-26-98;  published  7-27- 
98 

INTERIOR  DEPARTMENT 

Watches  and  watch 
rrrovements: 
Allocations  of  duty 
exemptions — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northern  Mariana 


IsiarxJs;  comments  due 
by  8-27-98;  published 
7-28-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
atarxjoned  mine  land 
reclamation  plan 
submissions: 
West  Virginia;  comments 

due  by  8-24-98;  published 

7-24-98 
Wyoming;  comnnents  due  by 

8-28-98;  published  7-29- 

98 

NUCLEAR  REGULATORY 
COMMISSION 

Independent  storage  of  spent 
nuclear  fuel  and  high-level 
radioactive  waste;  licensing 
requirements;  miscellar>eous 
amendments;  comments  due 
by  8-25-98;  published  6-9- 
98 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Retention  allowances; 
agency  payment  criteria; 
comments  due  by  8-24- 
98;  published  6-23-98 
Senior  Executive  Service; 
involuntary  reassignment 
moratorium  and 
competitive  service 
reinstatement;  comments 
due  by  8-24-98;  putHished 
6-24-98 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Forwarding  first-class  mail 
destined  for  address  with 
temporary  change-of- 
address  on  file;  arx^illary 
service  endorsements; 
comments  due  by  8-24- 
98;  published  7-22-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ain/vorthiness  directives: 
Aerospatiale;  comments  due 

by  8-24-98;  published  7- 

23-98 
Agusta  S.p.A.;  comments 

due  by  8-25-98;  published 

6-26-98 
Airbus;  comments  due  by  8- 

24-98;  published  7-23-98 
Boeing;  comments  due  by 

8-24-98;  published  6-24- 

98 
Cessna;  comments  due  by 

8-24-98;  published  6-26- 

98 


Eurocopter  Deutschland 
GmbH;  comments  due  by 
8-25-98;  published  6-26- 
98 
Eurocopter  France; 
comments  due  by  8-25- 
98;  published  6-26-98 
McDonnell  Douglas; 
comments  due  by  8-24- 
98;  published  7-9-98 
MitsutHShi  Heavy  IrxJustries, 
Ltd.;  comments  due  by  8- 
25-98;  published  7-21-98 
Rolls-Royce  Ltd.;  comments 
due  by  8-24-98;  published 
6-25-98 
Ainvorthiness  starxJards: 
Model  Deland  Travelaire 
airplane;  acceptarx;e 
under  primary  category 
aircraft  rule;  comments 
due  by  8-28-98;  published 
7-29-98 
Special  conditions — 
Eurocopter  France  model 
AS-365  N3  >Dauphin> 
helicopter;  comments 
due  by  8-25-98; 
published  6-26-98 
Eurocopter  model  AS-350 
B3  >Ecureuil> 
helicopters;  comments 
due  by  8-25-98; 
published  6-26-98 
Class  D  airspace;  comments 
due  by  8-24-98;  putjiished 
7-8-98 
Class  E  airspace;  comments 
due  by  8-24-98;  published 
7-8-98 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 
Hytxid  III  test  dummy;  6- 
year  old  child  dummy 
design  and  performance 
specifications; 
comments  due  by  8-28- 
98;  published  6-29-98 
VETERANS  AFFAIRS 
DEPARTMENT 
Vocational  rehabilitation  and 
education: 

Veterans  education — 
Flight  courses  for 
educational  assistance 
programs;  critena 
approval;  comments 
due  by  8-24-98; 
published  6-23-98 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 


session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
664 1 .  This  list  IS  also 
availatjte  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
put>lished  In  the  Federal 
Register  txrt  may  be  ordered 
in  "slip  law"  (irtdividual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Governnrient  Pnnting 
Office,  Washington,  DC  20402 
{phone,  202-512-1808).  The 
text  will  also  t>e  made 
availat)le  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/sa_docs/. 
Some  laws  may  rrat  yet  be 
availat>)e. 

H.R.  3824/P.L.  105-234 

Amending  the  Fastener 
Quality  Act  to  exempt  from  its 
coverage  certain  fasteners 
approved  by  the  Federal 
Aviation  Administration  for  use 
in  aircraft.  (Aug.  14.  1998; 
112  Stat.  1536) 

S.J.  Res.  54/P.L  10S-235 

Finding  the  Govemment  of 
Iraq  in  unacceptatile  and 
material  txeach  of  its 
international  obligations.  (Aug. 
14.  1998;  112  Stat.  1538) 

Last  List  August  17,  1998 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
listproc@lucl(y.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 
Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquines  sent  to 
this  address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be  A  renewal  notice  will  be 
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before  the  shown  date.  before  the  shown  date. 
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:212  main  street  j   1212  main  street  ! 

:forestville  md  20747  :   :forestville  md  20747  : 

To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILHTG  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 
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Superintendent  of  Documents  Subscription  Order  Fonn     Charge  your  order.  1^^  ^S^ 

It's  Easy!  ygg/gr    ■■■■ 

-,_^  Fax  your  orders  (202)  512-2250 

LjYES,  ptease  enter  my  subscriptions  as  fdows:  Phone  your  orders  (202)  512-1800 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
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Public  Laws 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  916  and  917 
[Docket  No.  FV98-S16-1  FIR] 

Nectarines  and  Peaches  Grown  in 
California;  Revision  of  Handling  and 
Reporting  Requirements  for  Fresh 
Nectarines  and  Peaches 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adapting,  as 
a  final  rule,  writh  a  few  corrections,  the 
provisions  of  an  interim  final  rule 
revising  the  handling  and  reporting 
requirements  for  California  nectarines 
and  peaches  by  modifying  the  grade, 
size,  maturity,  and  container 
requirements  for  fresh  shipments  of 
these  fruits,  during  the  1998  season 
shipments.  This  rule  continues  in  effect 
the  modification  of  requirements  for 
placement  of  Federal-State  Inspection 
Service  lot  stamps,  as  well  as  the 
establishment  of  a  single  due  date  for 
handlers'  shipment  reports.  This  rule 
enables  handlers  to  continue  shipping 
fresh  nectarines  and  peaches  meeting 
consumer  needs  in  the  interest  of 
producers,  handlers,  and  consumers  of 
these  fruits.  This  rule  also  continues  in 
effect  the  correction  of  the  address  of 
the  California  Tree  Fruit  Agreement. 
EFFECTIVE  DATE:  September  18,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Vawter,  Marketing  Specialist,  or 
Kurt  J.  Kimmel,  Regional  Manager, 
Cahfomia  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (209)  487-5901,  Fax:  (209) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 


Administration  Branch.  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  PO  Box  96456,  Washington.  DC 
20090-6456;  telephone:  (202)  720-2491. 
Fax:  (202)  205-6632.  Small  businesses 
may  request  information  on  compliance 
with  this  regulation  by  contacting  Jay 
Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S.  P.O.  Box  96456.  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491;  Fax:  (202)  205-6632. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
Nos.  124  and  85.  and  Marketing  Order 
Nos.  916  and  917  (7  CFR  parts  916  and 
917)  regulating  the  handling  of 
nectarines  and  peaches  grown  in 
Cahfomia,  respectively,  hereinafter 
referred  to  as  the  "orders."  The 
marketing  agreements  and  orders  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  thev 
present  an  irreconcilable  confiict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  sui«  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  mav  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  continues  in  effect  the 
modifications  to  language  in  the  orders" 


administrative  rules  and  regulations 
which  revised  the  handling  and 
reporting  requirements  for  California 
nectarines  and  peaches  by  modifying 
the  grade,  size,  maturity,  and  container 
requirements  of  these  friiits,  beginning 
with  1998  season  shipments.  This  rule 
also  continues  in  effect  the 
modifications  of  the  requirements  for 
the  placement  of  Federal-State 
Inspection  Service  lot  stamps,  and 
continues  in  effect  the  establishment  of 
a  single  due  date  for  handlers'  shipment 
reports.  This  rule  also  continues  in 
effect  a  correction  to  the  address  of  the 
Cahfomia  Tree  Fruit  Agreement  (CTFA). 

Under  the  orders,  grade,  size, 
maturity,  and  container  and  pack 
requirements  are  established  for  fresh 
shipments  of  Califomia  nectarines  and 
peaches.  Such  requirements  are  in  effect 
on  a  continuing  basis.  The  Nectarine 
Administrative  Committee  (NAC)  and 
the  Peach  Commodity  Committee  (PCC). 
which  are  responsible  for  local 
administration  of  the  orders,  met  on 
December  4.  1997,  and  unanimously 
recommended  that  these  handling 
requirements  be  revised  for  the  1998 
season,  which  began  April  1.  to;  (1) 
Correct  the  address  for  the  CTFA;  (2) 
modify  the  lot  stamping  requirements: 
(3)  establish  a  single  date  by  which 
handlers  must  file  shipment  reports;  (4) 
define  and  provide  dimensions  for  a 
new  container;  (5)  simplify  size  marking 
requirements  for  consumer  packages 
and  establish  marking  requirements  for 
the  new  container;  (6)  modify  weight 
counts  for  early  varieties;  (7)  authorize 
shipments  of  "CA  Utility"  quality  fruit 
during  the  1998  season;  (8)  standardize 
container  tolerances  for  mature  and 
well-matured  nectarines;  (9)  revise 
varietal  maturity  and  size  requirements 
to  refiect  recent  changes  in  growing 
conditions;  and  (10)  revise  the  names  of 
some  patented  nectarine  varieties  to 
reflect  the  name  changes  made  by  the 
patent  holders. 

The  committees  meet  prior  to  and 
during  each  season  to  review  the  rules 
and  regulations  effective  on  a 
continuing  basis  for  California 
nectarines  and  peaches  under  the 
orders.  Committee  meetings  are  open  to 
the  public,  and  interested  persons  are 
encouraged  to  express  their  views  at 
these  meetings.  The  Department  reviews 
committee  recommendations  and 
information,  as  well  as  information  from 
other  sources,  and  determines  whether 
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modification,  suspension,  or 
termination  of  the  rules  ami  regulations 
would  tend  to  effectuate  the  declared 
policy  of  the  Act. 

No  official  crop  estimate  was 
available  at  the  time  of  the  committees' 
meetings  in  December  because  the 
nectarine  and  peach  trees  wore  dormant. 
The  committees  did.  however,  make 
crop  estimates  at  their  meetings  in 
April.  The  estimated  shipments  for  the 
1998  crop  year  are  18.600.000 
containers  of  nectarines  and  19.300.000 
containers  of  peaches,  making  the 
anticipated  1998  crop  similar  in  size 
and  characteristics  to  the  1997  crop 
which  totaled  20.333.760  boxes  of 
nectarines  and  19.882.584  boxes  of 
peaches. 

Communications  (Peaches) 

Section  917.110  of  the  peach  order's 
rules  and  regulations  provides  an 
address  for  communications  to  the 
CTFA.  The  Control  Committee  of 
Marketing  Order  917  provides 
administrative  services  for  the  NAC  and 
FCC.  The  CTF.\  is  the  name  used  to 
describe  this  administrative  staff. 

The  CTFA  moved  its  offices  from 
Sacramento  to  Reedlev.  California.  For 
that  reason,  the  PCC  recommended  that 
the  address  for  the  Control  Committee 
be  changed  to  reflect  the  current 
location  of  the  CTFA's  offices.  The 
interim  final  rule  corrected  the  address 
in  §917.110  and  this  rule  continues  that 
address  change. 

Lot  Stamping  Requirements 

Sections  916.55  and  917.45  of  the 
orders  require  inspection  and 
certification  of  nectarines  and  peaches, 
respectively,  handled  by  handlers. 
Stations  916.115  and  917.150  of  the 
nectarine  and  peach  orders'  rules  and 
regulations,  respectively,  require  that 
containers  of  nectarines  and  peaches  be 
stamped  with  the  Federal-State 
Inspection  Service  (inspection  service) 
lot  stamp  number  after  inspection  and 
prior  to  shipment  to  show  that  the  fruit 
lias  been  inspected.  Such  requirements 
apply  to  all  containers  of  nectarines  or 
peaches  unless  such  containers  are 
loaded  directly  into  railway  cars  or 
mailed  directly  to  consumers  in 
consumer  packages. 

Lot  stamp  numbers  are  assigned  to 
each  handler  by  the  inspection  service, 
but  control  of  the  lot  stamps  is  retained 
by  the  inspector  assigned  to  each 
handler's  packing  facility.  Handlers 
with  full-time  inspectors  have  full-time 
access  to  the  lot  stamp,  thus  ensuring 
that  each  container  of  nectarines  and/or 
peaches  is  stamped  as  required, 
[landlers  without  a  full-time  inspector 
have  access  to  the  lot  stamp  only  when 


the  insf)ector  is  on  the  premises.  Thus, 
containers  packed  and  placed  on  pallets 
in  the  inspector's  absence  can  be 
stamped  only  after  the  inspector  returns 
and  performs  an  inspection  on  samples 
of  those  containers.  However,  a  new 
container  configuration  on  the  40  by  48 
inch  metric  pallet  is  increasingly 
utilized  by  the  industry.  When  the  new 
containers  are  stacked  on  the 
standardized  pallet,  the  result  is  a  nine- 
column  configuration  of  stacked 
containers;  i.e.,  eight  outer  columns 
surrounding  a  ninth,  center  column. 
The  center  column  of  containers  in  that 
configuration  cannot  easily  be  marked 
with  the  lot  stamp  upon  the  return  and 
approval  of  the  inspector  since  a  portion 
of  the  outer  columns  have  to  be 
unstacked  from  the  pallet  to  e.xpose  the 
containers  comprising  the  center 
column.  After  the  containers  in  the 
center  column  are  marked  with  the  lot 
stamp,  the  containers  comprising  the 
outer  columns  must  be  restacked  on  the 
pallet.  This  unstacking  and  restacking  of 
containers  in  an  effort  to  mark  the 
center  column  of  containers  with  the  lot 
stamp  is  time-consuming  and  increases 
the  handler's  costs.  This  cost  is  borne 
solely  by  smaller  handlers  who  do  not 
pack  a  sufficient  number  of  containers 
in  a  day  to  require  the  presence  of  a  full- 
time  inspector. 

In  an  effort  to  decrease  handling  time 
and  costs  for  smaller  handlers,  the  NAC 
and  PCC  voted  unanimously  to  exempt 
the  containers  in  the  center  column  of 
the  nine-column  configuration  from  the 
requirement  for  a  Federal-State 
Inspection  Service  lot  stamp.  This 
exemption  implemented  in  the  interim 
final  rule  is  still  estimated  to  affect 
fewer  than  10  handlers  and  less  than 
10,000  boxes  of  nectarines  and  peaches, 
or  approximately  .6  percent  of  handlers 
and  less  than  .001  percent  of  the  total 
boxes  of  nectarines  and  peaches 
inspected  during  the  1997  season. 
Exempting  containers  in  this  center 
column  still  meets  the  intent  of  the 
orders'  stamping  requirements  by 
allowing  buyers  and  the  inspection 
service  to  positively  identify  each 
inspected  lot.  This  rule  continues  in 
effect  the  exemption  implemented  by 
the  interim  final  rule. 

Reporting  Procedures 

Sections  916.60  and  917.50  of  the 
orders  require  shipment  reports  from 
nectarine  and  peach  handlers  to  be 
submitied  to  the  respective  committees. 
Prior  to  the  implementation  of  the 
interim  final  rule,  §§  916.160(b)  and 
917.178(b)  of  the  orders'  rules  and 
regulations  required  that  handlers  report 
shipments  of  each  nectarine  and  peach 
variety  by  the  tenth  day  of  the  month 


following  the  month  the  varieties  were 
shipped. 

In  prior  seasons,  handlers  were 
required  to  file  approximately  three 
shipment  reports  with  the  committees 
per  season,  resulting  in  appro.ximately 
750  shipment  reports  for  nectarine 
handlers  and  approximately  900 
shipment  reports  for  peach  handlers. 
Each  shipment  report  is  estimated  to 
take  one  hour  for  handlers  to  complete. 

In  an  effort  to  make  reporting  less 
burdensome  to  handlers,  the  NAC  and 
PCC  voted  unanimously  to  establish  a 
single  reporting  deadline  of  November 
15  of  each  year,  no  matter  when 
shipments  of  each  nectarine  or  peach 
variety  were  made.  This  single  reporting 
deadline  implemented  by  the  interim 
final  rule  simplifies  the  reporting 
requirements  so  that  handlers  need  only 
file  one  report  each  for  nectarine 
varieties  and  for  peach  varieties  at  the 
end  of  the  season  rather  than  numerous 
reports  providing  the  shipments  of 
individual  nectarine  and  peach  varieties 
during  the  season.  This  relaxation  is 
estimated  to  reduce  burden  hours  for 
nectarine  handlers  to  approximately  250 
hours  from  750  hours  and  for  peach 
handlers  to  approximately  300  from  900 
hours.  This  rule  continues  in  effect  the 
relaxation  in  reporting  requirements 
implemented  by  the  interim  final  rule. 

Container  Requirements 

Sections  916.52  and  917.41  of  the 
nectarine  and  peach  orders, 
respectively,  provide  authority  to  fix  the 
size,  capacity,  weight,  dimensions, 
markings,  or  pack  of  containers  that  may 
be  used  in  the  packaging  and  handling 
of  these  fruits.  Sections  916.350  and 
917.442  of  the  orders' rules  and 
regulations  specify  container  and  pack 
requirements  for  nectarine  and  peach 
shipments.  In  part,  the  container 
requirements  specify  the  dimensions  of 
the  boxes  commonly  used  by  handlers 
of  nectarines  and  peaches.  In  recent 
years,  to  realize  efficiencies  in  utilizing 
space,  the  produce  industry  has 
standardized  shipment  and  storage  of 
produce  on  a  pallet  measuring  40  by  48 
inches.  With  the  adoption  of  this  pallet, 
some  of  the  boxes  commonly  utilized  by 
nectarine  and  peach  handlers  are  being 
replaced  by  boxes  which  more  readily 
conform  to  the  new,  standardized  pallet. 
One  box  that  is  used  more  frequently  is 
the  No.  32  standard  box,  which 
measures  5V4  to  7 'A  inches  (inside 
dimensions)  by  12  inches  by  19V4 
inches  (outside  dimensions).  This  box  is 
commonly  referred  to  as  the  "shoebox" 
because  of  its  distinctive  shape.  The 
NAC  and  PCC  believe  that  new  boxes, 
such  as  the  No.  32,  will  become 
increasingly  important  to  the  industry 
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because  of  their  widespread  acceptance 
by  retailers  and  their  use  in  conjunction 
with  the  standardized  pallet.  For  those 
reasons,  the  NAC  and  PCC  voted 
unanimously  to  include  the  definition 
and  dimensions  of  the  No.  32  standard 
box  within  the  orders'  rules  and 
regulations.  The  Department 
implemented  these  changes  in  the 
interim  final  rule.  This  rule  continues 
these  changes. 

Use  of  the  No.  32  standard  lug  box  has 
also  become  interchangeable  with  the 
No.  22D  standard  lug  box.  In  part,  this 
is  because  the  capacity  of  the  two 
containers  is  similar,  so  handlers  can 
pack  the  same  number  of  fruit  of  a 
particular  size  in  either  box.  For  that 
reason,  the  modification  of  §§  916.350 
and  917.442  of  the  orders'  rules  and 
regulations  continues  in  effect, 
specifying  that  sizes  of  fruit  shall  be 
based  on  the  number  that  can  be  packed 
in  accordance  with  the  requirements  of 
standard  pack  in  either  a  No.  32 
standard  box  or  a  No.  22D  standard  lug 
box. 

Sections  916.350  and  917.442  of  the 
orders'  rules  and  regulations  also 
require  containers  to  be  marked  with 
certain  information,  including  the  size 
and/or  number  of  pieces  of  fruit  in  the 
container,  the  name  of  the  variety,  if 
known,  the  maturity,  and  the  name  and 
address  of  the  shipper.  Because  the  No. 
32  standard  box  is  also  currently  the 
principal  container  used  for  molded 
forms  (tray  packs),  the  No.  32  box  has 
now  become  the  industry  standard  for 
determining  the  sizes  in  tray-pack 
packages.  Thus,  requiring  markings  for 
both  the  size  and  count  of  fruit  in  this 
container  is  not  necessar>'.  For  example, 
if  a  No.  32  box  is  marked  "80  size,"  the 
buyer  already  knows  it  contains  80 
pieces  of  "size  80"  fruit  because  the 
number  of  fruit  that  fit  in  standard  pack 
configuration  is  the  basis  for  the  size 
designation. 

Another  packaging  style  whose  use 
has  become  increasingly  widespread  is 
the  one-layer  consumer  package. 
Consumer  packages  of  nectarines  and 
peaches  are  smaller  boxes  or  bags  of 
fruit  suited  for  display  and  sale  as  single 
units  in  some  retail  outlets.  Consumer 
packages  of  nectarines  and  peaches  are 
generally  smaller  units  without 
adequate  space  on  the  outside  ends  for 
additional  markings.  Requiring  dual 
markings  on  consumer  boxes  would 
place  a  burden  on  handlers  who  prefer 
to  minimize  markings  on  the  outside  of 
these  boxes. 

Pursuant  to  the  interim  final  rule.  No. 
32  boxes  and  consumer  packages  are 
required  to  be  marked  with  either  the 
size  of  the  fruit,  e.g.,  "88  size"  or  "80 
size,"  or  the  count,  e.g..  "88  count"  or 


"80  count,"  but  not  both.  Eliminating 
the  requirement  for  dual  markings  on 
these  containers  is  consistent  with  the 
rules  and  regulations  of  the  orders  and 
with  historical  practices  within  the 
nectarine  and  peach  industries.  This 
rule  continues  in  effect  the  authority  for 
regulating  the  No.  32  box  and  consumer 
packages. 

In  a  comment  to  the  interim  final  rule, 
the  Field  Director  for  the  CTFA  pointed 
out  that  the  use  of  the  word  "cartons" 
in  paragraphs  (a)(4)(i)  of  §§  916.350  and 
917.442  was  unnecessarily  repeated. 
According  to  the  commenter,  the  word 
"cartons"  is  synonymous  with 
containers  that  have  a  net  weight  of  35 
pounds,  regardless  of  the  assigned 
container  number.  For  that  reason,  the 
word  "cartons"  when  used  a  second 
time  in  those  paragraphs  was 
duplicative  and  has  been  removed. 

Table  1  of  paragraphs  (a)(4)(iv)  of 
§§916.350  and  917.442  specify  the  tray 
pack  size  designations  which  must  be 
marked  on  containers  of  nectarines  or 
peaches,  respectively,  depending  on  the 
size  of  the  fruit.  The  weight-count  size 
designations  specify  the  maximum 
number  of  nectarines  or  peaches  in  a  16- 
pound  sample  for  each  trav-pack  size 
designation.  This  rule  continues  in 
effect  the  revision  of  §§  916.350  and 
917.442  by  modifying  the  weight  counts 
of  early-season  fruit  sizes  56  to  72  in 
Table  1  of  those  paragraphs. 

According  to  the  information 
provided  by  a  handler  of  earlv-season 
nectarines  and  peaches,  increasing 
amounts  of  early-season  nectarines  and 
peaches  are  ciu-rently  being  converted  to 
volume-filled  containers  from  the 
traditional  tray  packs.  Early-season 
nectarines  and  peaches  lack  the  densitv 
of  mid-season  and  late-season  fruit, 
while  maintaining  overall  size.  For  this 
reason,  early-season  nectarines  and 
peaches  may  adequately  fill  the  tray- 
pack  container  molded  forms;  but,  when 
converted  to  volume-filled  containers 
without  the  molded  forms,  the  earlv- 
season  fruit  lacks  the  weight  to 
adequately  meet  the  requirements  of  a 
16-pound  sample.  Prior  to  the 
implementation  of  the  interim  final  rule, 
the  handler  was  required  to  include  an 
additional  nectarine  or  peach  in  the  16- 
pound  sample  to  meet  the  required 
sample  weight  for  five  sizes  of 
nectarines  and  peaches  when  the  trav- 
pack  container  is  converted  to  the 
volume-filled  container.  This  resulted  in 
lower  returns  for  the  producer  and 
handler  of  early-season  fruit  sold  in 
volume-filled  containers.  The  NAC  and 
PCC  unanimously  recommended 
modifications  to  the  early-season 
weight-count  standards  for  five  sizes  of 
nectarines  and  peaches  by  the  addition 


of  one  piece  of  fruit  to  each  weight- 
count  standard  currently  in  effect  for 
sizes  56  to  72.  This  rule  continues  in 
effect  the  modifications  of  Table  1  of 
paragraphs  (a)(4)(iv)  in  §§916,350  and 
917.442  which  added  an  additional 
nectarine  or  peach,  respectively,  to  sizes 
56.  60.  64.  70,  and  72.  The  changes  will 
permit  handlers  to  more  easily  convert 
tray-packed  nectarines  and  peaches  to 
volume-filled  containers  and  decrease 
the  handling  costs  associated  with  that 
conversion. 

Quality  Requirements 

Sections  916.52  and  917.41  of  the 
orders  authorize  the  establishment  of 
grade  and  quality  requirements  for 
nectarines  and  peaches,  respectively. 
Prior  to  the  1996  season.  §916.356  of 
the  order's  rules  and  regulations 
required  nectarines  to  meet  a  modified 
U.S.  No.  1  grade.  Specifically, 
nectarines  were  required  to  meet  U.S. 
No.  1  grade  requirements,  except  there 
was  a  slightly  tighter  requirement  for 
scarring  and  a  more  liberal  allowance 
for  misshapen  fruit.  Under  §  91 7.459  of 
the  order's  rules  and  regulations  prior  to 
the  1996  season,  peaches  were  also 
required  to  meet  the  requirements  of  a 
U.S.  No.  1  grade,  except  there  was  a 
more  liberal  allowance  for  open  sutures 
that  were  not  "serious  damage." 

This  rule  continues  the  revision  of 
§§916.350,  916.356.  917.442.  and 
917.459  permitting  shipments  of 
nectarines  and  peaches  meeting  "CA 
Utility"  quality  requirements  during  the 
1998  season.  ("CA  Utility"  fruit  is  lower 
in  quality  than  that  meeting  the 
modified  U.S.  No.  1  grade 
requirements.)  Shipments  of  nectarines 
and  peaches  meeting  "CA  Utility" 
quality  requirements  were  permitted 
during  the  1996  and  1997  seasons  only. 

Preliminary  studies  conducted  by  the 
NAC  and  PCC  indicate  that  some 
consumers,  retailers,  and  foreign 
importers  found  the  lower  quality  fruit 
acceptable  in  some  markets.  Shipments 
of  "CA  Utility"  nectarines  represented 
1.1  percent  of  all  nectarine  shipments, 
or  approximately  210,000  boxes  in  1996. 
In  1997,  shipments  of  "CA  Utility" 
nectarines  represented  1.1  percent  of  all 
nectarine  shipments,  or  approximately 
230.000  boxes.  Shipments  of  "CA 
Utility  "  peaches  represented  1.9  percent 
of  all  peach  shipments,  or  366.000  boxes 
in  1996.  In  1997.  shipments  of  "CA 
Utility"  peaches  represented  1.0  percent 
of  all  peach  shipments,  or 
approximately  217,000  boxes. 

For  these  reasons,  the  .NAC  and  PCC 
unanimously  recommenced  that 
shipments  of  "CA  Utilit  ■  "  quality 
nectarines  and  peaches,  respectively,  be 
permitted  for  the  1998  season  with  a 
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continuing  in-house  statistical  review  at 
the  end  of  the  season. 

Clarification  of  Container  Tolerances 
(Nectarines) 

As  previously  indicated,  the  orders 
require  that,  except  for  "CA  Utility" 
quality  fruit,  nectarines  and  peaches 
meet  most  of  the  requirements  of  the 
U.S.  No.  1  grade.  These  requirements 
include  the  requirement  that  such  fruit 
is  "mature."  ("CA  Utility"  fruit  is  also 
required  to  be  "mature.")  A  second, 
higher  maturity  standard  of  "well 
matured"  is  also  defined  in  the  rules 
and  regulations  for  both  nectarines  and 
peaches. 

For  those  grade  factors  included  in 
the  U.S.  Standards  for  Grades  of 
Nectarines  and  for  Grades  of  Peaches 
(standards),  tolerances  are  provided  for 
fruit  that  fail  to  meet  those  factors  to 
allow  for  variations  incident  to  proper 
grading  and  handling.  Tolerances  are 
specified  {6t  both  entire  lots  of  fruit  and 
for  individual  containers  within  the  lot. 
These  tolerances  may  be  modified  by 
the  orders'  rules  and  regulations. 

On  December  4.  1997.  the  NAC 
recommended  a  nectarine  container 
tolerance  of  one  and  one-half  times  the 
lot  tolerance  in  instances  where  the  lot 
tolerance  was  10  percent  or  more,  and 
a  nectarine  container  tolerance  of  twice 
the  lot  tolerance  in  instances  where  the 
lot  tolerance  was  9  percent  or  less.  This 
nectarine  container  tolerance 
implemented  by  the  interim  final  rule  is 
identical  to  that  currently  in  effect  for 
peaches.  Continued  standardization  of 
container  tolerances  between  nectarines 
and  peaches  should  benefit  handlers  of 
both  fruits.  These  tolerances  are 
specified  in  revised  paragraph  (c)  of 
§  916.356  and  continue  in  effect. 

Maturity  Requirements 

Both  orders  provide  (in  §§  916.52  and 
917.41)  authority  to  establish  maturity 
requirements  for  nectarines  and 
peaches,  respectively.  The  minimum 
maturity  level  currently  specified  for 
nectarines  and  peaches  is  "mature"  as 
defined  in  the  standards.  Additionally, 
both  orders'  rules  and  regulations 
provide  for  a  higher,  "well  matured" 
classification.  For  most  varieties,  "well- 
matured"  fruit  determinations  are  made 
using  maturity  guides  (e.g..  color  chips). 
These  maturity  guides  are  reviewed 
each  year  by  the  Shipping  Point 
Inspection  Service  (SP!)  to  determine 
whether  they  need  to  be  changed  based 
on  the  most  recent  information  available 
on  the  individual  characteristics  of  each 
variety.  These  maturity  guides 
established  under  the  handling 
regulations  of  the  California  tree  fruit 
marketing  orders  have  been  codified  in 


the  Code  of  Federal  Regulations  as  Table 
1  in  §§  916.356  and  917.459.  for 
nectarines  and  peaches,  respectively. 

The  requirements  in  the  1998 
handling  regulation  are  the  same  as 
those  that  appeared  in  the  1997 
handling  regulation  with  a  few 
exceptions.  Those  exceptions  were 
implemented  by  the  interim  final  rule, 
are  explained  in  this  rule,  and  continue 
in  effect. 

Nectarines 

Requirements  for  "well-matured" 
nectarines  are  specified  in  §  916.356  of 
the  order's  rules  and  regulations.  This 
rule  continues  in  effect  a  revision  of 
Table  1  of  paragraph  (a)(l)(iv)  of 
§916.356  which  added  maturity  guides 
for  2  nectarine  varieties.  Specifically, 
SPI  recommended  adding  maturity 
guides  for  the  June  Brite  nectarine 
variety  at  a  maturity  guide  of  I;  and  the 
Diamond  Ray  nectarine  variety  at  a 
maturity  guide  of  L. 

The  NAC  recommended  these 
maturity  requirements  based  on  SPI's 
continuing  review  of  individual 
maturity  characteristics  and 
identification  of  the  appropriate 
maturity  guide  corresponding  to  the 
"well-matured"  level  of  maturity  for 
nectarine  varieties  in  production. 

A  revision  of  Table  1  of  paragraph 
(a)(l)(iv)  of  §916.356  is  also  continued 
in  effect  to  remove  15  nectarine  varieties 
which  are  no  longer  in  production.  The 
NAC  routinely  reviews  the  status  of 
nectarine  varieties  listed  in  these 
maturity  guides.  The  most  recent  review 
revealed  that  15  of  the  nectarine 
varieties  previously  listed  in  the 
maturity  guide  have  not  been  in 
production  since  the  1995  season. 
Typically,  the  NAC  recommends 
removing  a  variety  after  non-production 
for  three  seasons,  or  if  trees  of  that 
variety  are  known  to  have  been  pulled 
out,  because  a  maturity  guide  for  an 
obsolete  variety  is  no  longer  needed. 
The  varieties  removed  included  the 
.^ma  Lyn,  Del  Rio  Rey,  Gold  King, 
Grand  Stan,  June  Grand,  Kent  Grand,  Le 
Grand,  Red  June.  Regal  Grand,  Sierra 
Star/181-119,  Spring  Grand,  Spring 
Top,  Star  Bright,  Star  Grand,  and  Tasty 
Free  nectarine  varieties. 

This  rule  also  continues  in  effect  the 
removal  of  the  61-61  nectarine  variety 
from  all  variety-specific  regulations, 
including  the  requirement  for  80 
percent  surface  color,  as  specified  in 
§  916.350.  Similarly,  this  rule  continues 
in  effect  the  removal  of  the  Fairlane 
nectarine  variety  from  §  916.350, 
including  the  requirement  for  80 
percent  surface  color.  These  two 
varieties  are  now  being  regulated  at  the 
requirement  for  90  percent  surface 


color.  With  the  removal  of  the  Fairlane 
and  61-61  nectarine  varieties,  the  Tom 
Grand  nectarine  variety  continues  as  the 
only  variety  regulated  at  the 
requirement  for  80  percent  surface 
color. 

Peaches 

Section  917.459  of  the  order's  rules 
and  regulations  specifies  maturity 
requirements  for  fresh  peaches  being 
inspected  and  certified  as  being  "well 
matured." 

This  rule  continues  in  effect  the 
revision  of  Table  1  of  paragraph 
(a)(l)(iv)  of  §  917.459  which  added 
maturity  guides  for  2  peach  varieties. 
Specifically,  SPI  recommended  adding 
maturity  guides  for  the  Rich  Mike  peach 
variety  to  be  regulated  at  the  H  maturity 
guide,  and  the  August  Lady  peach 
variety  to  be  regulated  at  the  L  maturity 
guide. 

The  PCC  recommended  these 
maturity  requirements  based  on  SPI's 
continuing  review  of  individual 
maturity  characteristics  and 
identification  of  the  appropriate 
maturity  guide  corresponding  to  the 
"well-matured"  level  of  maturity  for 
peach  varieties  in  production. 

This  rule  continues  in  effect  the 
revision  of  Table  1  of  paragraph 
{a)(l)(iv)  of  §917.459  removing  7  peach 
varieties  which  are  no  longer  in 
production.  The  PCC  routinely  reviews 
the  status  of  peach  varieties  listed  in 
these  maturity  guides.  The  most  recent 
review  revealed  that  7  of  the  peach 
varieties  previously  listed  in  the 
maturity  guide  have  not  been  in 
production  since  the  1995  season. 
Typically,  the  PCC  recommends 
removing  a  variety  after  non-production 
for  three  seasons,  or  if  trees  of  that 
variety  are  knowm  to  have  been  pulled 
out,  because  a  maturity  guide  for  an 
obsolete  variety  is  no  longer  needed. 
The  varieties  removed  included  the 
Cardinal,  Early  Coronet,  July  Lady, 
Kearney,  May  Lady,  Prime  Crest,  and 
Redglobe  peach  varieties. 

Size  Requirements 

Both  orders  provide  (in  §§  916.52  and 
917.41)  authority  to  establish  size 
requirements.  Size  regulations 
encourage  producers  to  leave  fruit  on 
the  tree  longer.  This  increased  growing 
time  not  only  improves  the  size  of  the 
fruit,  but  also  increases  its  maturity. 
Increased  size  also  results  in  an 
increased  number  of  packed  boxes  of 
nectarines  or  peaches  per  acre. 
Acceptable  size  fruit  also  provides 
greater  consumer  satisfaction,  more 
repeat  purchases,  and,  therefore, 
increases  returns  to  producers  and 
handlers.  Varieties  recommended  for 
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specific  size  regulation  have  been 
reviewed  and  such  recommendations 
are  based  on  the  specific  characteristics 
of  each  variety.  The  NAC  and  PCC 
conduct  studies  each  season  on  the 
range  of  sizes  reached  by  the  regulated 
varieties  and  determine  whether 
revisions  in  the  size  requirements  are 
appropriate. 

In  the  comment  received,  the 
commenter  requested  that  the  numerical 
identification  of  the  Prima  Diamond  IV 
nectarine  variety  in  the  narrative  text  on 
page  16035,  third  column,  third 
paragraph  of  the  interim  final  rule  be 
corrected  to  read  Prima  Diamond  VI. 
The  commenter  also  requested  that  the 
numerical  identification  of  the  Prima 
Diamond  13  nectarine  variety  in  the 
regulatory  text  on  page  16040,  third 
column,  paragraph  (a)(4)  of  §  916.356  be 
corrected  to  read  Prima  Diamond  XIII. 
The  commenter  further  requested  that 
the  numerical  identification  of  the 
Prima  Peach  VIII  peach  variety  in  the 
narrative  text  on  page  16036,  second 
column,  paragraph  one,  and  in  the 
regulatory  text  on  page  16043,  second 
column,  paragraph  (a)(6)  of  §  917.459  of 
the  interim  final  rule  be  corrected  to 
read  Prima  Peach  13.  Such  corrections 
have  been  incorporated. 

Nectarines 

Section  916.356  of  the  order's  rules 
and  regulations  specifies  minimum  size 
requirements  for  fresh  nectarines  in 
paragraphs  (a)(2)  through  (a)(9).  This 
rule  continues  in  effect  the  revision  of 
§  916.356  establishing  variety-specific 
size  requirements  for  10  nectarine 
varieties  that  were  produced  in 
commercially-significant  quantities  of 
more  than  10,000  packages  for  the  first 
time  during  the  1997  season.  This  rule 
also  continues  in  effect  the  modification 
of  the  variety-specific  size  requirements 
for  3  varieties  of  nectarines. 

For  example,  one  of  the  varipties 
recommended  for  addition  to  the 
variety-specific  size  requirements  was 
the  Brite  Pearl  variety.  Studies  of  the 
size  ranges  attained  by  the  Brite  Pearl 
variety  revealed  all  of  the  nectarines  of 
the  Brite  Pearl  variety  met  sizes  40,  50, 
60,  70,  and  80.  While  the  size 
distribution  peaked  on  the  size  60,  100 
percent  of  the  fruit  sized  at  a  minimum 
of  size  80. 

A  review  of  other  varieties  with  the 
same  harvesting  period  indicated  that 
Brite  Pearl  was  also  comparable  to  those 
varieties  in  its  size  ranges.  Thus,  the 
recommendation  to  place  the  Brite  Pearl 
nectarine  variety  in  the  variety-specific 
size  regulation  at  a  size  80  was 
appropriate.  Historical  variety  data  such 
as  this  provides  the  NAC  with  the 
information  necessary  to  recommend 


the  appropriate  sizes  at  which  to 
regulate  various  nectarine  varieties.  In 
addition,  producers  of  the  varieties 
affected  are  invited  to  comment  when 
such  size  recommendations  are 
deliberated. 

For  reasons  similar  to  those  discussed 
in  the  preceding  paragraphs,  the 
revision  of  the  introductor\'  text  of 
paragraph  (a)(4)  of  §  916.356  continues 
in  effect  the  addition  of  the  following 
varieties:  Diamond  Bright,  June  Pearl, 
Prima  Diamond  VI,  and  Prima  Diamond 
XIII  nectarine  varieties.  In  the  interim 
final  rule,  Prima  Diamond  VI  was 
incorrectly  referred  to  as  Prima 
Diamond  IV  and  has  been  corrected.  In 
addition,  the  revision  of  the 
introductory  text  of  paragraph  (a)(6)  in 
§  916.356  also  continues  in  effect  the 
addition  of  the  August  Snow,  Brite 
Pearl,  Crystal  Rose,  Fire  Pearl,  Prima 
Diamond  XIX,  and  Prima  Diamond 
XXIV  nectarine  varieties. 

This  rule  also  continues  in  effect  the 
revision  of  the  introductory  text  of 
paragraph  (a)(6)  of  §916.356  which 
removed  3  nectarine  varieties  from  the 
variety-specific  size  requirements 
specified  in  the  section  because  less 
than  5,000  packages  of  each  of  these 
varieties  were  produced  during  the  1997 
season.  Thus,  the  revision  of  the 
introductory  text  of  paragraph  (a)(6) 
continues  in  effect  to  remove  the  Bob 
Grand.  Kism  Grand,  and  80P-1135 
nectarine  varieties. 

This  rule  continues  in  effect  the 
revision  of  the  introductor\'  text  of 
paragraph  (a)(4)  of  §916.356  which 
modified  the  identification  of  the  Prima 
Diamond  II  nectarine  variety:  and 
continues  in  effect  the  revision  of  the 
introductorv  text  of  paragraph  (a)(6)  of 
§916.356  w'hich  modified  the 
identification  of  the  Prima  Diamond  IV, 
Prima  Diamond  VII,  Prima  Diamond 
VIII,  and  424-195  nectarine  varieties. 
The  names  have  been  changed  as 
follows:  Prima  Diamond  II  has  been 
changed  to  Prima  Diamond  IV,  Prima 
Diamond  IV  has  been  changed  to  Prima 
Diamond  IX,  Prima  Diamond  VII  has 
been  changed  to  Prima  Diamond  XVI, 
Prima  Diamond  VIII  has  been  changed 
to  Prima  Diamond  XVIII,  and  424-195 
has  been  changed  to  Late  How  Red, 
respectively.  Such  changes  are  done 
routinely  when  the  holder  of  a  patented 
variety  of  nectarines  changes  the 
variety's  name.  For  that  reason,  all 
references  to  these  varieties  were 
changed  by  the  implementation  of  the 
interim  final  rule. 

Nectarine  varieties  removed  from  the 
nectarine  variety-specific  list  become 
subject  to  the  non-listed  variety  size 
requirements  specified  in  paragraphs 


(a)(7).  (a)(8),  and  (a)(9)  of  §  916.356. 
Such  removals  continue  in  effect. 

The  NAC  recommended  these 
changes  in  the  minimum  size 
requirements  based  on  a  continuing 
review  of  the  sizing  and  maturity 
relationships  for  these  nectarine 
varieties,  and  consumer  acceptance 
levels  for  various  sizes  of  fruit.  This  rule 
continues  in  effect  minimum  size 
requirements  for  fresh  nectarines 
consistent  with  expected  crop  and 
market  conditions. 

Peaches 

Section  917.459  of  the  orders  rules 
and  regulations  specifies  minimum  size 
requirements  for  fresh  peaches  in 
paragraphs  (a)(2)  through  (a)(5),  and 
paragraphs  (b)  and  (c).  This  rule 
continues  in  effect  the  revision  of 
§917.459  which  established  variety- 
specific  size  requirements  for  10  peach 
varieties  that  were  produced  in 
commercially-significant  quantities  of 
more  than  10.000  packages  for  the  first 
time  during  the  1997  season.  This  rule 
also  continues  in  effect  the  addition  of 
new  paragraph  (a)(2)  to  §  91 7.459(a). 
and  the  redesignation  of  paragraphs 
(a)(2),  (a)(3).  (a)(4).  (a)(5)  as  paragraphs 
(a)(3).  ia)(4).  (a)(5),  and  (a)(6).  New- 
paragraph  (a)(2)  is  being  used  to  regulate 
peaches  at  a  minimum  size  96. 
Conforming  changes  required  in 
paragraphs  (b)  and  (c)  of  that  section 
because  the  paragraphs  refer  to  the 
redesignated  paragraphs  also  continue 
in  effect. 

One  of  the  varieties  recommended  for 
addition  to  the  variety-specific  size 
requirements  was  the  Spring  Snow- 
variety.  Studies  of  the  size  ranges 
attained  by  the  Spring  Snow  varietv 
revealed  that  none  of  that  varietv  met 
the  smallest  sizes,  sizes  96.  88.  and  84. 
While  the  size  distribution  peaked  on 
size  50,  the  minimum  size 
encompassing  100  percent  of  the  varietv 
was  size  80. 

A  review  of  other  varieties  of  the  same 
harvesting  period  indicated  that  Spring 
Snow  was  also  comparable  to  those 
varieties  in  its  size  ranges.  Thus,  the 
recommendation  to  place  the  Spring 
Snow  peach  variety  in  the  varietv- 
specific  size  regulation  at  a  size  80  w-as 
appropriate  and  continues  in  effect. 
Historical  variety  data  such  as  this 
provides  the  PCC  with  the  information 
necessary  to  recommend  the  appropriate 
sizes  at  which  to  regulate  various  peach 
varieties.  In  addition,  producers  of  the 
affected  varieties  are  invited  to 
comment  when  such  size 
recommendations  are  deliberated. 

In  §  91 7.459  of  the  order  s  rules  and 
regulations,  new  paragraph  (a)(2)  is 
continued  in  effect  and  includes  the 
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Earlitreat  and  Lady  Sue  peach  varieties 
to  be  regulated  at  a  minimum  size  96. 
The  revision  to  the  introductory  text  of 
paragraph  {a)(5)  is  continued  in  effect. 
That  revision  added  the  Pink  Rose, 
Prima  Peach  IV,  Spring  Snow,  and 
White  Dream  peach  varieties  to  that 
paragraph.  The  revision  to  the 
introductory  text  of  paragraph  (a)(6)  is 
also  continued  in  effect  with  a  minor 
correction.  That  revision  added  the 
Madonna  Sun,  Prima  Peach  VIII,  Prima 
Peach  20.  and  Saturn  (Donut)  peach 
varieties.  This  rule  corrects  the 
numerical  identification  of  the  Prima 
Peach  VIII  variety  to  Prima  Peach  13  per 
the  comment  received. 

This  rule  also  continues  in  effect  a 
revision  of  §  917.459  removing  6  peach 
varieties  from  the  variety-specific  size 
requirements  previously  specified  in 
that  section,  because  less  than  5,000 
packages  of  this  variety  were  produced 
during  the  1997  season.  In  §  917.459, 
the  revision  of  the  introductory  text  of 
paragraph  (a)(5)  is  continued  in  effect. 
That  revision  removed  the  June  Sun. 
Kingscrest,  Kings  Red,  and  Snow  Flame 
peach  varieties.  The  revision  of  the 
introductory  text  of  paragraph  (a)(6)  of 
§917.459  is  continued  in  effect.  That 
revision  removed  the  Prima  Ladv  and 
Snow  Ball  peach  varieties. 

Peach  varieties  removed  from  the 
variety-specific  list  become  subject  to 
the  non-listed  variety  size  requirements 
specified  'n  paragraphs  (b)  and  (c)  of 
§917.459.  Such  removals  continue  in 
effect. 

The  PCC  recommended  these  changes 
in  the  minimum  size  requirements 
based  on  a  continuing  review  of  the 
sizing  and  maturity  relationships  for 
these  peach  varieties,  and  the  consumer 
acceptance  levels  for  various  fruit  sizes. 
This  rule  is  designed  to  establish 
minimum  size  requirements  for  fresh 
peaches  consistent  with  expected  crop 
and  market  conditions. 

This  rule  reflects  the  committees'  and 
the  Department's  appraisal  of  the  need 
to  revise  the  handling  requirements  for 
California  nectarines  and  peaches,  as 
specified.  The  Department  has 
determined  that  this  rule  should  have  a 
beneficial  impact  on  producers, 
handlers,  and  consumers  of  California 
nectarines  and  peaches. 

This  rule  continues  in  effect  revised 
handling  requirements  for  fresh 
California  nectarines  and  peaches 
consistent  with  expected  crop  and 
market  conditions,  and  will  help  ensure 
that  all  shipments  of  these  fruits  made 
each  season  will  meet  acceptable 
handling  requirements  established 
under  each  of  these  orders.  This  rule 
will  also  help  the  California  nectarine 
and  peach  industries  provide  fruit 


desired  by  consumers.  This  rule  is 
designed  to  establish  and  maintain 
orderly  marketing  conditions  for  these 
fruits  in  the  interest  of  producers, 
handlers,  and  consumers. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  300 
California  nectarine  and  peach  handlers 
subject  to  regulation  under  the  orders 
covering  nectarines  and  peaches  grown 
in  California,  and  about  1,800  producers 
of  these  fruits  in  California.  Small 
agricultural  service  firms,  which 
includes  handlers,  are  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  whose  annual  receipts 
are  less  than  $5,000,000.  Small 
agricultural  producers  have  been 
defined  as  those  having  annual  receipts 
of  less  than  $500,000.  A  majority  of 
these  handlers  and  producers  may  be 
classified  as  small  entities. 

Under  §§916.52  and  917.41  of  the 
orders,  grade,  size,  maturity,  and 
container  and  pack  requirements  are 
established  for  fresh  shipments  of 
California  nectarines  and  peaches, 
respectively.  Such  requirements  are  in 
effect  on  a  continuing  basis.  This  rule 
continues  in  effect  revisions  of  the 
requirements  in  the  interim  final  rule  to: 
(1)  Correct  the  address  for  the  CTFA;  (2) 
modify  the  lot  stamping  requirements; 
(3)  establish  a  single  date  by  which 
handlers  must  file  shipment  reports;  (4) 
define  and  provide  dimensions  for  a 
new  container;  (5)  simplify  size  marking 
requirements  for  consumer  packages 
and  establish  marking  requirements  for 
the  new  container;  (6)  modify  weight 
counts  for  early  varieties;  (7)  authorize 
shipments  of  "CA  Utility"  quality  fruit 
during  the  1998  season;  (8)  standardize 
container  tolerances  for  mature  and 
well-matured  nectarines;  (9)  revise 
varietal  maturity  and  size  requirements 
to  reflect  recent  changes  in  growing 
conditions;  and  (10)  revise  names  of 
some  patented  nectarine  and  peach 
varieties  consistent  with  name  changes 
made  by  the  patent  holders.  This  rule 


also  makes  corrections  in  the  names  of 
some  nectarine  and  peach  varieties  and 
corrects  an  inaccurate  use  of  the  word 
"cartons"  in  two  sections,  one  each  for 
nectarines  and  peaches. 

In  §917.110  of  the  peach  order's  rules 
and  regulations,  the  address  of  the 
CTFA  is  listed  for  various 
communications  (reports,  applications, 
submittals,  requests,  etc.).  The  CTFA 
moved  its  offices  from  Sacramento  to 
Reedley,  California,  and  the  interim 
final  rule  corrected  the  address  as 
recommended  by  the  PCC.  This  rule 
continues  in  effect  the  changes  in  the 
interim  final  rule.  Updating  the  address 
of  the  CTFA  is  a  clarifying  change 
which  benefits  producers  and  handlers. 

In  §§916.115  and  917.150  of  the 
nectarine  and  peach  orders'  rules  and 
regulations,  respectively,  handlers  are 
required  to  stamp  containers  of 
nectarines  emd  peaches  with  the 
Federal-State  Inspection  Service  lot 
stamp  number  after  inspection  and  prior 
to  shipment.  Such  a  requirement  is 
relatively  easy  and  cost  effective  for 
larger  handlers  who  pack  sufficient 
numbers  of  containers  in  a  day  to 
warrant  the  presence  of  a  full-time 
inspector  who  maintains  control  of  the 
handler's  lot  stamp.  However,  for 
smaller  handlers  who  do  not  pack 
sufficient  numbers  of  containers  in  a 
day  to  warrant  the  presence  of  a  full- 
time  inspector  assigned  to  their  facility, 
the  requirement  for  a  lot  stamp  creates 
an  unnecessary  burden  of  increased 
packing  time  and  costs.  Containers 
packed  and  placed  on  pallets  in  the 
inspector's  absence  must  be  stamped 
after  the  inspector  returns  and  performs 
an  inspection  on  samples  of  those 
containers.  The  increased  use  of  new 
container  styles  and  a  standardized 
pallet  has  created  a  nine-column 
configuration  of  stacked  containers 
consisting  of  eight  columns  surrounding 
a  ninth,  center  column.  The  center 
column  is  difficult  to  mark  with  the  lot 
stamp  since  a  portion  of  the  other  eight 
columns  must  be  unstacked  to  allow 
access  to  the  center  column.  The  interim 
final  rule  exempted  the  containers  in 
the  center  column  of  the  nine-column 
configuration  from  lot  stamp  marking 
requirements,  thereby  decreasing 
handling  time  and  costs  for  smaller 
handlers  who  have  only  intermittent 
inspections  in  a  day.  This  change 
should  have  a  positive  impact  on  the 
affected  handlers.  This  exemption  is 
currently  estimated  to  affect  fewer  than 
10  handlers  and  less  than  10,000  boxes 
of  nectarines  and  peaches. 

Prior  to  the  issuance  of  the  interim 
final  rule,  §§  916.160  and  917.178  of  the 
orders'  rules  and  regulations  required 
handlers  to  report  shipments  of  each 
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nectarine  and  peach  variety, 
respectively,  not  later  than  the  tenth  day 
of  the  month  following  the  month  in 
which  the  varieties  were  shipped.  As  a 
result,  handlers  fded  approximately 
three  shipment  reports  with  the 
committees  per  season,  resulting  in 
approximately  750  shipment  reports  for 
all  nectarine  handlers  and 
approximately  900  shipment  reports  for 
all  peach  handlers.  Each  shipment 
report  is  estimated  to  take  one  hour  for 
handlers  to  complete.  In  an  effort  to 
make  reporting  less  burdensome  to 
handlers,  the  NAC  and  PCC 
recommended  the  establishment  of  a 
single  date  of  November  15  of  each  year 
as  a  reporting  deadline,  no  matter  when 
shipments  of  each  nectarine  or  peach 
variety  were  made.  This  single  reporting 
deadline  simplifies  the  reporting 
requirements  so  that  handlers  need  only 
file  one  report  each  for  nectarine  and 
peach  shipments  upon  conclusion  of  the 
handling  season.  This  relaxation  of  the 
reporting  requirements  and  burden  for 
the  benefit  of  handlers  continues  in 
effect  from  the  interim  final  rule.  This 
relaxation  is  estimated  to  reduce  burden 
hours  for  nectarine  handlers  to 
approximately  250  hours  from  750 
hours  and  for  peach  handlers  to 
approximately  300  from  900  hours. 

In  §§916.350  and  917.442  of  the  rules 
regulating  nectarines  and  peaches, 
respectively,  several  container  types  are 
identified  by  a  name,  such  as  12B  or 
22G,  and  then  further  defined  by  their 
dimensions  and  weight-holding 
capacities.  This  rule  continues  in  effect 
the  definition  and  description  of  the 
new  container,  the  No.  32  (shoebox), 
which  is  more  easily  configured  to  fit  a 
standard  40  by  48  inch  pallet.  Both  the 
container  and  the  pallet  are  increasingly 
utilized  by  the  industry  because  they  are 
favored  by  retailers.  The  addition  of  this 
container  to  the  orders'  rules  and 
regulations  provides  increased 
flexibility  for  handlers  by  providing  yet 
another  approved  container  for 
shipments  of  nectsirines  and  peaches. 

Sections  916.350  and  917.442  of  the 
orders'  rules  and  regulations  require 
specified  container  markings.  To 
facilitate  the  use  of  the  No.  32  standard 
box  and  consumer  packages,  the 
container  marking  requirements 
implemented  by  the  interim  final  rule 
continue  in  effect.  These  requirements 
eliminate  the  need  to  mark  both  the 
count  and  size  of  the  fruit  in  the  box. 
Instead,  only  one  marking,  either  for 
fruit  size  or  count  of  fruit,  is  required. 
Eliminating  the  dual  marking 
requirement  eases  the  burden  on 
handlers. 

Consumer  packages  of  nectarines  and 
peaches  are  smaller  boxes  without 


adequate  space  on  the  outside  ends  for 
marking  both  the  fruit  size  and  count  of 
fruit  in  the  box.  The  No.  32  box  has 
become  the  industry  standard  for  tray- 
pack  arrangements.  Including  both  the 
size  and  count  of  fruit  on  these 
containers  is  unnecessary  since  the 
number  of  fruit  in  the  box  is  also  the 
size  of  the  fruit  in  the  box.  Moreover, 
requiring  dual  markings  on  these  two 
boxes  placed  a  burden  on  handlers  who 
prefer  to  minimize  markings  on  the 
outside  of  the  boxes.  Prior  to  the 
modified  marking  requirements,  the 
outside  of  the  boxes  were  marked  with 
the  size  of  the  fruit,  e.g.,  "88  size"  or 
"80  size,"  and  the  count,  e.g.,  "88 
count"  or  "80  count,".  Continuing  to 
eliminate  the  requirement  for  dual 
marking  on  these  containers  is 
consistent  with  the  rules  and 
regulations  of  the  orders,  and  is  a 
relaxation  of  the  marking  requirements. 

In  §§916.350  and  917.442  of  the 
orders'  rules  and  regulations  concerning 
nectarines  and  peaches,  respectively, 
the  use  of  container  markings  is 
specified.  Container  markings  based  on 
weight  standards  differ  for  early-season 
nectarines  and  peaches,  compared  to 
those  marketed  later  in  the  season.  The 
NAC  and  PCC  routinely  conduct  tests  to 
determine  the  optimum  weight-count 
standards  for  such  early-season,  mid- 
season,  and  late-season  nectarines  and 
peaches,  respectively.  Acting  upon 
information  from  a  handler  of  early- 
season  nectarines  and  peaches,  the  NAC 
and  PCC  determined  that  while  early- 
season  nectarines  and  peaches 
frequently  attain  a  size  to  adequately  fill 
the  molded  forms  when  tray-packed, 
early-season  nectarines  and  peaches  are 
not  as  dense  as  mid-season  and  late- 
season  nectarines  and  peaches,  and 
thus,  failed  to  meet  the  current  weight 
standards  set  for  specified  sizes  when 
converted  to  volume-filled  containers. 
When  such  tests  were  performed  by  the 
NAC  and  PCC  in  1994  and  1995,  eariy- 
season  nectarines  and  peaches  were  not 
predominately  packed  in  volume-filled 
containers.  More  commonly,  early- 
season  nectarines  and  peaches  were 
packed  in  tray-packs.  However,  the 
practice  of  converting  tray-packed 
containers  of  early-season  nectarines 
and  peaches  to  volume-filled  containers 
has  increased  and  more  information 
about  the  characteristics  of  early-season 
nectarines  and  peaches  has  come  to 
light.  In  reviewing  this  information,  the 
NAC  and  PCC  determined  that  the 
weight-count  standards  for  five  early- 
season  nectarine  emd  peach  sizes 
needed  to  be  adjusted  by  adding  one 
piece  of  fruit  to  the  16-pound  sample  of 
fruit  of  these  sizes  to  accommodate 


volume-filled  container  shipments  to 
the  benefit  of  producers  and  handlers. 

Therefore,  the  NAC  and  PCC 
unanimously  recommended,  and  the 
interim  final  rule  implemented, 
modifications  to  the  early-season 
weight-count  standards  for  five  sizes  of 
nectarines  and  peaches  by  the  addition 
of  one  piece  of  fruit  to  each  weight- 
count  standard  then  in  effect  for  sizes  56 
to  72.  Table  1  of  paragraphs  (a)(4)(iv)  in 
§§  916.350  and  91 7.442  of  the 
regulations  were  modified  by  adding  an 
additional  nectarine  or  peach, 
respectively,  to  sizes  56.  60.  64.  70.  and 
72.  The  changes  permit  handlers  to 
more  easily  convert  tray-packed 
nectarines  and  peaches  to  volume-filled 
containers  and  decrease  the  handling 
costs  associated  with  that  conversion. 
Thus,  the  changes  continue  in  effect. 

In  §§916.350  and  917.442  of  the 
orders  regulating  nectarines  and 
peaches,  respectively,  lower-quality 
nectarines  and  peaches  were  authorized 
for  shipment  as  "CA  Utility  "  as  an 
experiment  for  the  1996  season  only. 
Such  authorization  was  continued 
during  the  1997  season.  This  rule 
continues  in  effect  the  authority  in  the 
interim  final  rule  for  the  continued  use 
of  "CA  Utility"  quality  fruit  for  the  1998 
season  with  a  continued  in-house 
statistical  review  to  be  conducted  by  the 
NAC  and  PCC  at  the  end  of  the  1998 
season.  During  the  1996  season,  the 
Department  authorized  the  shipment  of 
nectarines  and  peaches  which  were  of  a 
lower  quality  than  the  minimum 
permitted  for  previous  seasons.  During 

1996,  there  were  approximately  210,000 
boxes  of  nectarines  and  approximately 
366,000  boxes  of  peaches  packed  as  "CA 
Utility,"  or  1.1  percent  and  1.9  percent 
of  fi^sh  shipments,  respectively.  Ehiring 

1997.  there  were  approximately  230,000 
boxes  of  nectarines  and  217.000  boxes 
of  peaches  packed  as  "CA  Utihty,"  or 
1.1  percent  and  1.0  percent  of  fr«sh 
shipments,  respectively.  Continued 
availabihty  of  "CA  Utifity"  quafity  fruit 
is  expected  to  have  a  positive  impact  on 
producers,  handlers,  and  consumers  by 
permitting  more  nectarines  and  peaches 
to  be  shipped  into  fresh  market 
channels,  without  adversely  impacting 
the  market  for  higher  quality  fruit. 

The  interim  final  rule  standardized 
the  container  tolerances  for  nectarines 
with  those  in  effect  for  peaches.  The 
revision  of  the  container  tolerances  for 
nectarines  simplified  handling 
requirements  for  the  industry  and 
continues  to  apply. 

Sections  916.35'6  and  917  442  of  the 
orders'  rules  and  regulations  for 
nectarines  and  peaches,  respectively, 
currently  establish  minimum  maturity 
levels.  This  rule  continues  in  effect  the 
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annual  adjustments  to  the  maturity 
requirements  for  several  varieties  of 
nectarines  and  peaches  implemented  by 
the  interim  final  rule.  Maturity 
requirements  are  based  on  maturity 
measurements  generally  using  maturity 
guides  (e.g.,  color  chips),  as  reviewed  by 
SPI.  Such  maturity  guides  provide 
producers,  handlers,  and  SPI  with 
objective  tools  for  measuring  the 
maturity  of  different  varieties  of 
nectarines  and  peaches.  Such  maturity 
guides  are  reviewed  annually  by  SPI  to 
determine  the  appropriate  guide  for 
each  nectarine  and  peach  variety.  These 
annual  adjustments  reflect  changes  in 
the  maturity  patterns  of  nectarines  and 
peaches  as  experienced  over  the 
previous  seasons'  inspections. 
Adjustments  in  the  guides  ensure  that 
fruit  has  met  an  acceptable  level  of 
maturity,  thus  ensuring  consumer 
satisfaction  while  benefitting  nectarine 
and  peach  producers  and  handlers. 

Currently,  in  §916.356  of  the  order's 
rules  and  regulations  for  nectarines  and 
§  917.459  of  the  order's  rules  and 
regulations  for  peaches,  minimum  sizes 
for  various  varieties  of  nectarines  and 
peaches  are  established.  This  rule 
continues  in  effect  adjustments  made  by 
the  interim  final  rule  to  the  minimum 
sizes  authorized  for  various  varieties  of 
nectarines  and  peaches  for  the  1998 
season.  Minimum  size  regulations  are 
put  in  place  to  allow  fi-uit  to  stay  on  the 
tree  for  a  greater  length  of  time. 
Increased  growing  time  not  only 
improves  maturity,  but  also  improves 
fruit  size.  Increased  fruit  size  increases 
the  number  of  packed  boxes  per  acre. 
Increased  fruit  size  and  maturity  also 
provide  greater  consumer  satisfaction 
and,  therefore,  more  repeat  purchases  by 
consumers.  Repeat  purchases  and 
consumer  satisfaction  benefit  producers 
and  handlers  alike.  Adjustments  to 
minimum  sizes  of  nectarines  and 
peaches  are  recommended  each  year  by 
the  NAC  and  PCC  based  upon  historical 
data,  and  producer  and  handler 
information  regarding  sizes  which  the 
different  varieties  attain. 

This  action  does  not  impose  any 
additional  reporting  and  recordkeeping 
requirements  on  either  small  or  large 
handlers.  In  fact,  this  action  continues 
to  reduce  the  reporting  requirements 
and  burden  by  allowing  handlers  to  file 
only  one  report  each  for  nectarine  and 
peach  shipments  upon  conclusion  of  the 
handling  season.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  information 


collection  requirements  that  are 
contained  in  Parts  916  and  917  have 
been  previously  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
have  been  assigned  OMB  Nos.  0581- 
0072  and  0581-0080,  respectively. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule.  However,  as  previously  stated, 
nectarines  and  peaches  under  the  orders 
have  to  meet  certain  requirements  set 
forth  in  the  standards  issued  under  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  through  1627).  Standards 
issued  under  the  Agricultural  Marketing 
Act  of  1946  are  otherwise  voluntary. 

In  addition,  the  committees'  meetings 
were  widely  publicized  throughout  the 
nectarine  and  peach  industries  and  all 
interested  parties  were  invited  to  attend 
the  meetings  and  participate  in 
committee  deliberations  on  all  issues. 
These  meetings  are  held  annually 
during  the  first  week  of  December.  Like 
all  committee  meetings,  the  December  4, 
1997,  meetings  were  public  meetings 
and  all  entities,  both  large  and  small, 
were  able  to  express  views  on  these 
issues.  The  committees  themselves  are 
composed  of  producers,  the  majority  of 
whom  are  small  entities.  Finally, 
interested  persons  were  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses  in  the  interim  final 
rule.  No  such  comments  were  received. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  April  1,  1998.  This  rule  was 
also  made  available  through  the  Internet 
by  the  Office  of  the  Federal  Register. 
The  Committees'  staff  made  copies 
available  to  the  industry  through  the 
publication  of  the  handler  bulletins  for 
nectarines  and  peaches.  The  bulletins 
are  a  compilation  of  the  orders'  rules 
and  regulations  prepared  in  a  more  user- 
friendly  format.  That  rule  provided  for 
a  60-day  comment  period  which  ended 
June  1,  1998.  One  comment  was 
received  from  the  Field  Director  for  the 
CTFA.  As  discussed  earlier,  the 
corrections  requested  by  the  commenter 
have  been  made. 

After  consideration  of  all  relevant 
matters  presented,  the  information  and 
recommendations  submitted  by  the 
committees,  the  comment  received,  and 
other  information,  it  is  found  that 
finalizing  the  interim  final  rule,  with 
corrections  as  indicated,  as  published  in 
the  Federal  Register  (63  FR  16032,  April 
1,  1998),  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 


List  of  Subjects 

7  CFR  Part  916 

Marketing  agreements,  Nectarines, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  917 

Marketing  agreements.  Peaches,  Pears, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  final  rule 
amending  7  CFR  parts  916  and  917, 
which  was  published  at  63  FR  16032  on 
April  1,  1998,  is  adopted  as  a  final  rule 
with  the  following  changes: 

1.  The  authority  citation  for  7  CFR 
parts  916  and  917  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

PART  916— NECTARINES  GROWN  IN 
CALIFORNIA 

§916.350    [Amended] 

2.  Section  916.350,  paragraph  (a)(4)(i) 
is  amended  by  removing  the  words  "No. 
22G  standard  lug  boxes,  cartons;"  and 
adding  in  their  place  the  words  "No. 
22G  standard  lug  boxes;". 

§916.356    [Amended] 

3.  Section  916.356,  paragraph  (a)(4) 
introductory  text  is  amended  by  revising 
the  words  ",  Prima  Diamond  13,"  to 
read  ",  Prima  Diamond  XIII,". 

PART  917— FRESH  PEARS  AND 
PEACHES  GROWN  IN  CALIFORNIA 

§917.442    [Amended] 

4.  Section  917.442,  paragraph  (a)(4)(i) 
is  amended  by  removing  the  words  "No. 
22G  standard  lug  boxes,  experimental 
containers,  cartons;"  and  adding  in  their 
place  the  words  "No.  22G  standard  lug 
boxes  or  experimental  containers;". 

§917.459    [Amended] 

5.  Section  917.459,  paragraph  (a)(6) 
introductory  text  is  amended  by  revising 
the  words  ",  Prima  Peach  VIII,"  to  read 
",  Prima  Peach  13,". 

Dated:  August  12,  1998. 
Robert  C.  Keeney, 

Deputy  Administrator.  Fruit  and  Vegetable 

Programs. 

[FR  Doc.  98-22254  Filed  8-18-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-NM-86-AD;  Amendment 
39-10714;  AD  98-17-12] 

RIN  2120-AA64 

Airworthiness  Directives;  British 
Aerospace  (Jetstream)  Model  4100 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
(Jetstream)  Model  4100  series  airplanes, 
that  requires  an  eddy  current 
conductivity  test  to  measure  the 
conductivity  of  the  upper  splice  plate  of 
the  wing,  and  follow-on  actions,  if 
necessary.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  correct  corrosion  of  the 
upper  splice  plate  of  the  wing,  which 
could  result  in  reduced  structural 
integrity  of  the  airplane. 

DATES:  Effective  September  23,  1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
23,  1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AI(R)  American  Support,  Inc., 
13850  Mclearen  Road,  Herndon, 
Virginia  20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FA A),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  British 
Aerospace  (Jetstream)  Model  4100 
airplanes  was  published  in  the  Federal 
Register  on  April  21,  1998  (63  FR 
19680).  That  action  proposed  to  require 


an  eddy  current  conductivity  test  to 
measure  the  conductivity  of  the  upper 
splice  plate  of  the  vdng,  and  follow-on 
actions,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amend^nent.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Issuance  of  Additional  Service 
Information 

Since  the  issuance  of  the  proposed 
AD,  the  manufacturer  has  issued  British 
Aerospace  Regional  Aircraft  Service 
Bulletin  J41-57-021,  dated  May  7.  1998. 
which  provides  service  information  for 
replacement  of  the  upper  splice  plate  of 
the  wing  with  a  new  upper  splice  plate, 
as  conditionally  required  by  paragraph 
(b)(l)(ii)  of  this  AD.  Although  British 
Aerospace  Regional  Aircraft  Service 
Bulletin  J41-57-020,  dated  March  20. 
1997,  was  referenced  in  the  proposed 
AD  as  the  appropriate  source  of  service 
information  for  this  replacement,  the 
FAA  has  been  advised  that  Service 
Bulletin  J41-57-021  provides  complete 
instructions  for  accomplishment  of  the 
replacement.  Paragraph  (b)(l)(ii)  of  the 
final  rule  has  been  revised  to  cite 
Service  Bulletin  141-57-021.  dated  May 
7.  1998,  as  an  additional  source  of 
service  information  for  accomplishment 
of  this  action. 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  54  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  and  that  it  will  take  approximately 
1  work  hour  per  airplane  to  accomplish 
the  required  eddy  current  conductivity 
test,  at  an  average  labor  rate  of  S60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  test  required  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
$3,240,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 


Regulatory  Impact 

The  regulations  adopted  herein  w-ill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034' February'  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  L'.S.C.  106(g).  40113.  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9&-17-12     British  Aerospace  Regional 
Aircraft  | Formerly  Jetstream  Aircraft 
Limited;  British  Aerospace  (Commercial 
Aircraft)  Limited):  Amendment  39- 
10714  Docket  98-\M-86-AD 

Applicability  |etstream  Model  4100  series 
airplanes,  constructor's  numbers  41004 
through  41096  inclusive;  certificated  in  anv 
categon.-. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  beer, 
modified,  altered,  or  repairea   n  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
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repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  correct 
corrosion  of  the  upper  splice  plate  of  the 
wing,  which  could  result  in  reduced 
structural  integrity  of  the  airplane, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  .^D,  perform  an  eddy  current 
conductivity  test  to  measure  the  conductivity 
of  the  upper  splice  plate  of  the  wing,  in 
accordance  with  British  Aerospace  Regional 
Aircraft  Service  Bulletin  J41-57-019, 
Revision  1,  dated  November  26,  1997.  If  the 
conductivity  measurement  is  greater  than  or 
equal  to  35.0%  of  the  International 
Aluminum  and  Copper  Standards  (lACS).  no 
further  action  is  required  by  this  AD. 

(b)  During  the  inspection  required  by 
paragraph  (a)  of  this  AD,  if  the  conductivity 
measurement  is  less  than  35.0%  of  the  lACS. 
Prior  to  further  flight,  use  a  horoscope  to 
perform  a  detailed  visual  inspection  to  detect 
corrosion  along  the  full  length  of  the  upper 
splice  plate  of  the  wing,  in  accordance  with 
British  Aerospace  Regional  Aircraft  Service 
Bulletin  J41-57-020,  dated  March  20,  1997. 
Thereafter,  repeat  the  inspection  at  intervals 
not  to  exceed  1  year. 

(1)  During  any  inspection  required  by 
paragraph  (b)  of  this  AD.  if  any  corrosion  is 
detected  that  is  within  the  allowable  limits 
specified  in  British  Aerospace  Regional 
Aircraft  Service  Bulletin  J41-57-020,  dated 
March  20.  1997:  Accomplish  the  actions 
required  by  paragraphs  (b)(l)(i)  and  (b)(l)(ii) 
of  this  AD,  at  the  times  specified  in  those 
paragraphs. 

(i)  Prior  to  further  flight,  repair  the  upper 
splice  plate  of  the  wing  in  accordance  with 
Appendix  2  of  British  Aerospace  Regional 
Aircraft  Service  Bulletin  J41-57-020,  dated 
March  20.  1997.  And 

(ii)  Within  3  years  after  the  detection  of 
corrosion,  replace  the  upper  splice  plate  of 
the  wing  with  a  new  upper  splice  plate  in 
accordance  with  British  Aerospace  Regional 
Aircraft  Service  Bulletin  J41-57-020,  dated 
March  20,  1997;  or  British  Aerospace 
Regional  Aircraft  Service  Bulletin  J41-57- 
021.  dated  May  7.  1998.  Such  replacement 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(2)  During  any  inspection  required  by 
paragraph  (b)  of  this  AD,  if  any  corrosion  is 
detected  that  is  outside  the  allowable  limits 
specified  inBritish  .Aerospace  Regional 
Aircraft  Service  Bulletin  )41-57-O20,  dated 
March  20,  1997:  Prior  to  further  flight,  repair 
in  accordance  with  a  method  approved  by 
the  Manager.  International  Branch.  ANM- 
116,  FAA.  Transport  Airplane  Directorate. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  .Manager. 


International  Branch.  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21,197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  Except  as  provided  by  paragraph  (b)(2) 
of  this  AD,  the  actions  shall  be  done  in 
accordance  with  British  Aerospace  Regional 
Aircraft  Service  Bulletin  J41-57-019, 
Revision  1,  dated  November  26, 1997,  British 
Aerospace  Regional  Aircraft  Service  Bulletin 
141-57-020,  dated  March  20,  1997,  and 
British  Aerospace  Regional  Aircraft  Service 
Bulletin  J41-57-021,  dated  May  7.  1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  AI(R) 
American  Support,  Inc..  13850  Mclearen 
Road,  Hemdon,  Virginia  20171.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  005-03-97. 

(f)  This  amendment  becomes  effective  on 
September  23.  1998. 

Issued  in  Renton,  Washington,  on  August 
11,  1998. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
jFR  Doc.  98-21992  Filed  8-18-98;  8:45  ami 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-194-AD;  Amendment 
39-10715;  AD  98-17-13] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  and  767  Series  Airplanes 
Equipped  with  Rolls-Royce  Model 
RB211-624G/H  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT, 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 


and  767  series  airplanes.  This  action 
requires  modification  of  the  engine  fire 
detection  system.  This  amendment  is 
prompted  by  a  report  of  a  combustor 
bum-through  event  that  damaged  the 
engine  fire  detection  system  such  that 
no  fire  warning  message  was 
annunciated  in  the  flight  deck.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the  engine 
fire  detection  system  to  annunciate  a 
fire  warning  message  to  the  flight  crew 
following  a  severe  engine  failure,  which 
could  lead  to  delayed  or  improper  flight 
crew  response  to  the  engine  failure. 
DATES:  Effective  September  3. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
3, 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  19.  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM-' 
194-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  Thorson,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA. 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (425)  227-1357; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  a  report  of  a  combustor 
bum-through  event  on  the  number  4 
engine  on  a  Boeing  Model  747—400 
series  airplane  equipped  with  Rolls- 
Royce  Model  RB211-524G  engines.  The 
flight  crew  received  a  fault  advisory 
message  for  the  engine  fire  detection 
system,  but  no  fire  warning  message  was 
annunciated.  The  cabin  crew  and 
control  tower  observed  sparks  emitting 
from  the  number  4  engine  and  alerted 
the  flight  crew. 

Subsequent  investigation  revealed 
that  the  fiame  breakout  burned  through 
the  wiring  to  the  loop  A  and  B  fire 
detector  elements,  which  shorted  both 
elements  to  ground,  disabling  the  engine 
fire  detection  system.  At  least  one  of  the 
elements  shorted  to  the  grounded 
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protective  shield  on  the  wiring.  The 
element  connectors  on  the  fire  detector 
are  located  in  an  area  susceptible  to 
combustor  bum-through  events;  damage 
to  these  connectors  also  could  result  in 
a  short  to  ground,  disabling  the  engine 
fire  detection  system. 

When  both  elements  of  an  engine  fire 
detector  short  to  ground,  a  system  fault 
advisory  message  is  displayed  in  the 
flight  deck,  but  no  fire  warning  message 
is  annunciated.  Failure  of  the  engine  fire 
detection  system  to  annunciate  a  fire 
warning  message  to  the  flight  crew 
following  a  severe  engine  failure,  if  not 
corrected,  could  lead  to  delayed  or 
improper  flight  crew  response  to  the 
engine  failure. 

The  engine  fire  detection  system  on 
Rolls-Royce  Model  RB211-524H 
engines  is  identical  to  the  engine  fire 
detection  system  installed  on  Rolls- 
Royce  Model  RB211-524G  engines. 
Both  engine  models  can  be  installed  on 
Model  747  series  airplanes;  Model 
RB211-524H  engines  are  also  installed 
on  Model  767  series  airplanes. 
Therefore,  both  of  these  airplane  and 
engine  models  may  be  subject  to  the 
same  unsafe  condition. 

Explanation  of  Relevant  Service 
Information 

Boeing  has  issued  Alert  Service 
Bulletin  747-26A2250,  dated  June  26, 
1997  (for  Model  747  series  airplanes), 
and  Alert  Service  Bulletin  767- 
26A0103,  dated  June  26,  1997  (for 
Model  767  series  airplanes),  which 
describe  procedures  for  modification  of 
the  engine  fire  detection  system.  This 
modification  includes:  Extension  of  the 
fire  detectors  to  provide  360-degree 
protection  around  the  combustor, 
removal  of  the  grounded  protective 
shield  from  the  fire  detector  waring,  re- 
routing of  the  wire  bundles  away  from 
the  burn-through  region,  and 
replacement  of  the  element  connectors 
with  terminal  lug  screw  connections. 
Accomplishment  of  the  modification  of 
the  engine  fire  detection  system 
specified  in  the  alert  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  failure  of  the  engine  fire 
detection  system  following  a  severe 
engine  failure.  This  AD  requires 
modification  of  the  engine  fire  detection 
system.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 


alert  service  bulletins  described 
previously,  except  as  discussed  below. 

Differences  Between  Rule  and  Alert 
Service  Bulletin 

Operators  should  note  that,  although 
the  alert  service  bulletins  identify  only 
certain  Model  747  and  767  series 
airplanes,  this  AD  appUes  to  any  Model 
747  and  767  series  airplane  equipped 
with  Rolls-Royce  Model  RB211-524G/H 
engines.  The  engines  installed  on  the 
airplanes  identified  in  the  alert  service 
bulletins  may  be  installed  on  other 
Model  747  and  767  series  edrplanes; 
therefore,  the  FAA  has  determined  that 
this  AD  must  apply  to  all  Model  747 
and  767  series  airplanes  that  are 
equipped  with  Rolls-Royce  Model 
RB211-524G/H  engines. 

Operators  also  should  note  that, 
although  the  alert  service  bulletins  do 
not  recommend  accomplishing  the 
modification  within  specific  time 
period,  this  AD  requires  that  the 
modification  be  accomplished  at  the 
next  shop  visit  of  an  engine  or 
combustor  module,  but  no  later  than  5 
years  after  the  effective  date  of  the  AD. 
The  5-year  compliance  time  specified  in 
paragraph  (a)  of  this  AD  should  allow 
ample  time  for  the  modification  to  be 
accomplished  coincidentally  with 
scheduled  shop  visits  for  the  majority  of 
affected  engines  and  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 

Cost  Impact 

None  of  the  Boeing  Model  747  and 
767  series  airplanes  affected  by  this 
action  are  on  the  U.S.  Register'  All 
airplanes  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-U. S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  Boeing  Model  747 
series  airplane  be  imported  and  placed 
on  the  U.S.  Register  in  the  future,  it 
would  require  approximately  64  work 
hours  (16  hours  per  engine;  4  engines 
per  airplane)  to  accomplish  the  required 
modification,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $56,000  per 
airplane  ($14,000  per  engine).  Based  on 
these  figures,  the  cost  impact  of  this  AD 
would  be  $59,840  per  airplane. 

Should  an  affected  Boeing  Model  767 
series  airplane  be  imported  and  placed 
on  the  U.S.  Register  in  the  future,  it 


would  require  approximately  32  work 
hours  (16  hours  per  engine;  2  engines 
per  airplane)  to  accomplish  the  required 
modification,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $28,000  per 
airplane  ($14,000  per  engine).  Based  on 
these  figures,  the  cost  impact  of  this  AD 
would  be  $29,920  per  airplane. 

Determination  of  Rule's  Effective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary'  and  the  amendment  mav  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenters  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulator)-,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  .-\D 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-194-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenttr. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 


44374         Federal  Register/ Vol.  63.  No.   160/ Wednesday. 


Augu.st  19.  1998 /Rules  and  Regulations 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034' February  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copv 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  bv  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-17-13     Boeing:  Amendment  39-10715. 
Docket  98-N'M-194-AD. 
Applicability.  Mode!  747  and  767  series 
airplanes,  equipped  with  Rolls-Royce  Model 
RB2n-524G/H  engines:  certificated  in  anv 
category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 


the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Comp//once;  Required  as  indicated,  unless 
accomplished  previouslv. 

To  prevent  failure  of  the  engine  fire 
detection  system  to  annunciate  a  fire  warning 
message  to  the  flight  crew  following  a  severe 
engine  failure,  which  could  lead  to  delayed 
or  improper  fiight  crew  response  to  the 
engine  failure,  accomplish  the  following: 

(a)  .W  the  next  shop  visit  of  an  engine  or 
combustor  module,  but  no  later  than  5  years 
after  the  effective  date  of  this  AD.  modify  the 
engine  fire  detection  system  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
26.A2250.  dated  )une  26.  1997  (for  Model  747 
series  airplanes)  or  Boeing  Alert  Service 
Bulletin  767-26A0103,  dated  lune  26,  1997 
(for  Model  767  series  airplanes):  as 
applicable. 

(b)  .\n  alternative  method  of  compliance  or 
adiustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Transport  .Mrplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  .^CO 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-26A2250.  dated  June  26.  1997; 
or  Boeing  Alert  Ser\'ice  Bulletin  767- 
26A0103.  dated  June  26,  1997:  as  applicable. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(aj 
and  1  CFR  part  51.  Copies  mav  be  obtained 
from  Boeing  Commercial  .'\irplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SVV..  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700.  Washington. 
DC. 

(e)  This  amendment  becomes  effective  on 
September  3.  1998. 

Issued  in  Renton,  Washington,  on  August 
12.  1998. 

John  J.  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  98-22242  Filed  8-18-98:  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AWA-1] 

RIN2120-AA66 

Revision  of  the  Legal  Description  of 
the  Memphis  Class  B  Airspace  Area; 
Tennessee 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises  the  legal 
description  of  the  Memphis,  TN,  Class 
B  airspace  area  by  changing  the  point  of 
origin  of  the  airspace  area  from  the 
iVlemphis  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  to  the  VORTAC's 
present  geographical  coordinate.  The 
FAA  is  taking  this  action  due  to  the 
relocation  of  the  Memphis  VORTAC 
2.85  nautical  miles  south  of  the  site  it 
currently  occupies.  The  intent  of  this 
action  is  to  facilitate  the  relocation  of 
the  Memphis  VORTAC  without 
changing  the  actual  dimensions, 
configuration,  or  operating  requirements 
of  the  Memphis  Class  B  airspace  area. 
The  effective  date  of  this  rulemaking 
action  will  coincide  wilh  the  relocation 
of  the  Memphis  VORTAC.  The  August 
13,  1998,  effective  date  does  not 
correspond  with  a  scheduled 
publication  date  for  the  appropriate 
aeronautical  charts.  The  Memphis 
Visual  Flight  Rules  (VFR)  Terminal  Area 
Chart  and  Memphis  Sectional 
Aeronautical  Chart  will  be  published  on 
October  8,  1998,  and  will  reflect  this 
ndemaking  action. 

EFFECTIVE  DATE:  0901  UTC,  August  19.  • 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and  Rules 
Division.  ATA^OO,  Office  of  .A.ir  Traffic 
Airspace  Management,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  4.  1998,  the  FAA  published 
a  proposal,  in  the  Federal  Register,  to 
revise  the  l#gal  description  for  the 
Memphis,  TN,  Class  B  airspace  area  (63 
FR  30427).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments.  No  comments  objecting  to 
the  proposal  were  received  during  the 
comment  period  that  closed  on  July  6, 
1998.  However,  the  FAA  received  two 
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comments,  from  the  Aircraft  Owners 
and  Pilots  Association  (AOPA)  and  the 
Air  Line  Pilots  Association  (ALPA)  after 
the  close  of  the  comment  period.  An 
analysis  of  the  comments  received  and 
the  FAA's  response  are  discussed 
below. 

Analysis  of  Comments 

ALPA  commented  that  the  use  of  a 
geographical  point  of  origin  to 
determine  one's  position  is  only 
practical  for  aircraft  equipped  with 
LORAN  or  GPS.  They  are  of  the  opinion 
that  use  of  a  geographical  "point  of 
origin"  for  this  Class  B  airspace  area 
would  present  a  human  factors  impact 
because  the  proposed  airspace  will 
appear  to  be  designed  with  fix  radial 
distance  which  would  be  inaccurate 
unless  the  airspace  area  is  centered  on 
a  NAVAID.  ALPA  further  states  that  not 
centering  the  airspace  area  on  a 
NAVAID  would  cause  pilots  to  intrude 
on  the  airspace  area  and  degrade  the 
safety  of  aircraft  operations. 

The  FAA  does  not  agree  with  this 
commenter.  As  described  in  the  Notice, 
the  configuration  (vertical  and  lateral 
limits)  of  the  Memphis  Class  B  airspace 
area  will  remain  the  same  and  are  not 
being  changed  by  this  rulemaking  effort. 
However,  the  relocated  VORTAC  cannot 
be  used  to  solely  describe  the  airspace 
area  description,  which  has  not  been 
affected.  Use  of  a  geographic  point  of 
origin  in  the  airspace  description  will 
only  eliminate  the  Memphis  NAVAID  as 
the  point  of  origin.  The  FAA  does  not 
believe  that  a  revision  to  the  legal 
description  of  the  airspace  area,  which 
does  not  alter  the  airspace 
configuration,  will  contribute  to 
inadvertent  incursions  or  derogate 
safety. 

The  FAA  will  disseminate 
information  regarding  the  revised  legal 
description  of  the  Memphis  Class  B 
airspace  area  in  the  Notices  to  Airmen 
publication  and  will  pubHsh  a  special 
notice  in  the  Airport/Facility  Directory 
to  ensure  that  pilots  and  airspace  users 
are  advised  of  the  status.  Also,  the 
FAA's  Southern  Regional  Office  will 
distribute  Letters  to  Airmen  that  will 
advertise  the  revised  description  of  the 
airspace  area,  and  discuss  the  change  in 
legal  description  in  users  forums  that 
would  be  held  in  the  local  area. 

AOPA  maintains  that  the  30-day 
comment  period  for  the  notice  was  not 
adequate  and  requests  that  the  comment 
period  be  reopened  for  an  additional  60- 
days.  AOPA  also  proposes  that  the  FAA 
use  a  90  day  comment  period  for 
airspace  rulemaking  proposals  and 
review  alternative  methods  of  providing 
notice  to  the  flying  public  in  addition  to 
publication  in  the  Federal  Register. 


The  FAA  does  not  agree  with  this 
comment.  The  30-day  comment  period 
was  adequate  and  is  consistent  with  the 
FAA's  timeframe  policy  for  airspace 
rules.  Title  14  Code  of  Federal 
Regulations  Section  11.65(d)  provides  in 
part  that  "approximately  30  days  are 
allowed  for  submitting  written 
information,  views  or  arguments  on  the 
notice.  Petitions  for  extension  of  the 
time  for  such  comments  are  governed  bv 
the  provisions  of  Section  11.29(c)." 
Although  comments  were  received 
outside  the  30-day  comment  period,  it 
was  practicable  and  feasible  to  consider 
and  address  them  in  this  final  rule.  The 
FAA  does  not  find  a  need  to  reopen  the 
comment  period  for  this  effort.  To  the 
extent,  the  commenter  would  prefer  a 
mandatory  90-day  comment  period 
applicable  to  airspace  rule  proposals, 
that  request  may  be  submitted  as  a 
petition  for  rulemaking.  Regarding  the 
use  of  the  Federal  Register  to 
disseminate  rulemaking  information, 
the  FAA  will  continue  to  use  the 
Register  as  the  predominate  tool  for 
announcing  rulemaking  efforts. 
However,  the  FAA  will  explore  other 
avenues,  such  as  utilizing  user  entities, 
to  disseminate  rulemaking  information 
of  this  type. 

AOPA  maintains  that  the  FAA  has 
already  acquired  and  installed  a 
VORTAC  in  a  new  location,  as  well  as. 
flight  checked  and  adjusted  the  relevant 
airways  and  instrument  approaches. 
AOPA  contends  that  these  actions 
prejudged  the  outcome  of  the  notice  of 
proposed  rulemaking  for  the  revision  of 
the  description  of  the  Class  B  airspace 
area. 

The  FAA  does  not  agree  with  this 
comment.  The  relocation  of  the 
Memphis  VORTAC,  or  any  NAVAID  in 
itself  is  not  regulatory  in  nature.  This 
rulemaking  effort  is  necessary  to  update 
and  maintain  an  accurate  description  of 
the  Memphis  Class  B  airspace  area.  The 
FAA  reiterates  that  the  configuration  of 
the  Memphis  Class  B  airspace  area 
remains  unchanged.  Currently,  the  legal 
description  of  the  Memphis  Class  B 
airspace  area  uses  the  former  location  of 
the  NAVAID  extensively  to  describe  its 
boundaries.  The  airspace  description 
must  be  revised  to  use  a  point  in  space 
which  corresponds  to  the  former 
geographic  location  of  the  VORTAC.  If 
this  revision  is  not  accomplished,  the 
location  of  the  Class  B  airspace  area  will 
change  when  the  VORTAC  becomes 
operational,  which  is  contrary  to  the 
intent  of  this  rulemaking  and  will  result 
in  pilot  confusion  and  potentiallv  affect 
air  safety. 

AOPA  also  states  that  the  proposed 
revision  to  the  description  of  the 
Memphis  Class  B  airspace  area  will 


change  the  operational  requirements  for 
aircraft  navigating  in  and  around  the 
airspace  area  and  that  pilots  will  no 
longer  be  able  to  navigate  without 
RNAV  capability  to  determine  their 
relative  position.  The  commenter  asserts 
that  the  use  of  a  geographic  point  in 
space  to  describe  the  airspace,  instead  of 
the  NAVAID.  will  eliminate  a 
navigational  tool  for  those  aircraft, 
operating  in  accordance  with  visual 
flight  rules  (VFR)  attempting  to  navigate 
around  the  airspace  area  using  X'OR/ 
DME. 

The  FAA  does  not  agree  with  this 
comment.  VFR  flight  can  be  conducted 
using  a  variety  of  navigation  which  does 
not  depend  exclusively  on  a  NAV.-MD 
being  the  center  of  this  airspace  area  As 
stated  in  the  proposal  for  this  effort,  the 
vertical  or  lateral  limits  of  the  existing 
Memphis  Class  B  airspace  area  are  not 
being  changed.  The  proposed  is  in 
response  to  the  relocation  of  the 
NAVAID  previously  used  to  describe 
the  boundaries  of  the  existing  airspace 
area.  The  FAA  believes  that  relocating 
the  NAV'.MD  does  not  compromise  the 
airspace  area.  The  current  geographical 
landmarks  used  by  pilots  navigating  in 
accordance  with  VFR  flight  rules  to 
determine  their  position  relative  to  the 
airspace  area  remain  intact.  These 
landmarks  were  selected  with  the 
assistance  of  local  user  groups  when  the 
Class  B  airspace  area  was  established. 
The  FAA  believes  that  flight  in  the  area 
can  be  conducted  without  the  sole 
reliance  on  the  NAVAID  when 
appropriately  planned  for  during 
preflight  preparation.  Additionallv. 
future  aeronautical  charts  depicting  the 
airspace  area  will  refiect  mileage  from 
the  airspace  areas  point  of  origin,  and, 
wherever  possible,  from  the  new 
NAVAID  location  as  well  as  an 
accompanying  chart  that  will  depict 
latitude/longitude  and  fix  radial 
distance  information.  Further,  the  FA.^ 
will  disseminate  information  regarding 
the  revised  legal  description  of  the 
Memphis  Class  B  airspace  area  in  the 
Notices  to  Airmen  publication  and  will 
publish  a  special  notice  in  the  Airport' 
Facility  Directory-  to  ensure  that  pilots 
and  airspace  users  are  advised  of  the 
status.  Also,  the  FAA's  Southern 
Regional  Office  will  distribute  Letters  to 
.Airmen  that  will  advertise  the  revised 
description  of  the  airspace  area,  and 
discuss  the  change  in  legal  description 
in  user  forums  that  would  be  held  in  the 
local  area. 

AOPA  notes  that  the  F.\A  has  used 
local  user  groups  to  assist  with  the 
determination  of  the  points  to  be 
depicted  to  benefit  VFR  navigation.  The 
commenter  maintains  that  the  FAA  did 
not  follow  its  own  policy  of  working 
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with  local  user  groups  prior  to  a 
regulatory  proposal,  with  regard  to  the 
proposed  relocation  of  the  Memphis 
VORTAC. 

The  FAA  does  not  agree  with  this 
comment.  The  FAA  does  not  consult 
with  user  groups  and  the  public 
regarding  the  installation  or  relocation 
of  navigational  aids.  This  rulemaking 
action  revises  the  airspace  description 
to  reflect  the  fact  that  the  Memphis 
VORTAC  cannot  be  used  any  longer  to 
accurately  describe  the  airspace. 

AOPA  asks  that  the  FAA  delay 
commissioning  of  the  new  VORTAC 
until  the  airspace  is  realigned  or  until 
the  general  aviation  user  concerns  are 
adequately  mitigated. 

The  FAA  disagrees  that  the 
commissioning  of  the  new  VORTAC 
should  be  delayed  until  the  airspace  is 
realigned.  The  Memphis  Class  B 
airspace  area  is  not  dependent  upon  the 
location  of  a  VORTAC.  However,  the 
FAA  continuously  reviews  Class  B 
airspace  areas  and  will  review  the 
Memphis  Class  B  airspace  in  the  future. 

The  Rule 

Due  to  the  relocation  of  the  Memphis. 
TN.  VORTAC  2.85  nautical  miles  south 
of  its  current  location,  the  FAA  is 
revising  the  legal  description  for  the 
Memphis,  TN,  Class  B  airspace  area  by 
changing  the  point  of  origin  from  the 
Memphis  VORTAC  navigational  aid  to 
the  VORTAC's  current  geographical 
coordinate.  Relocating  the  navigational 
aid  affects  the  legal  description  of  the 
airspace  area.  Except  for  editorial 
changes  and  minor  adjustments  to  the 
geographic  coordinates  for  the  Memphis 
International  Airport,  this  rule  is  the 
same  as  that  proposed  in  the  notice. 
This  action  does  not  change  the  vertical 
or  lateral  limits  of  the  existing  Memphis 
Class  B  airspace  area. 

The  Memphis  VORTAC  will  be 
operational  on  August  13,  1998.  In  order 
to  avoid  pilot  confusion  and  to  make 
pilots  immediately  aware  of  the  revised 
legal  description  of  the  Memphis  Class 
B  airspace  area,  the  FAA  finds  that  good 
cause  exists,  pursuant  to  5  U.S.C  (d),  for 
making  this  amendment  effective  in  less 
than  30  days.  The  August  13.  1998, 
effective  date  does  not  correspond  with 
a  scheduled  publication  date  for  the 
appropriate  aeronautical  charts.  In  the 
interim,  the  FAA  will  disseminate 
information  regarding  the  revised  legal 
description  of  the  Memphis  Class  B 
airspace  area  in  the  Notices  to  Airmen 
publication  and  will  publish  a  special 


notice  in  the  Airport/Facility  Directory 
to  ensure  that  pilots  and  airspace  users 
are  advised  of  the  status.  Additionally, 
the  FAA's  Southern  Regional  Office  will 
distribute  Letters  to  Airmen  that  will 
advertise  the  revised  description  of  the 
airspace  area.  The  Memphis  VFR 
Terminal  Area  Chart  and  Memphis 
Sectional  Aeronautical  Chart  will  be 
published  on  October  8,  1998,  and  will 
reflect  this  rulemaking  action. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  I 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  3000 — Subpart  B-Class  B  Airspace 


ASO  TN  B  Memphis,  TN  [Revised] 

Memphis  International  Airport  (Primary 
Airport) 

(Lat.  35°02'37"  N.,  long.  89°58'36"  VV.) 
Point  of  Origin 

(Lat.  35°03'46  "  N.,  long.  89''58'54"  VV.) 

Boundaries 

Area  A.  That  airspace  extending  upward 
from  the  surface  to  and  including  10,000  feet 
MSL  within  a  7-mile  arc  of  the  Point  of 
Origin  extending  clockwise  from  the  075° 
bearing  from  the  Point  of  Origin  to  the  275° 
bearing  from  the  Point  of  Origin  and  within 
a  5-mile  arc  of  the  Point  of  Origin  extending 
clockwise  from  the  275°  bearing  from  the 
Point  of  Origin  to  the  075°  bearing  from  the 
Point  of  Origin. 

Area  B.  That  airspace  extending  upward 
from  1,800  feet  MSL  to  and  including  10,000 
feet  MSL  within  the  area  bounded  by  a  line 
beginning  at  the  037°  bearing  13-mile 
position  from  the  Point  of  Origin;  thence 
southward  to  the  052°  bearing  10-mile 
position  from  the  Point  of  Origin;  then 
clockwise  on  the  10-mile  arc  until 
intercepting  the  126°  bearing  from  the  Point 
of  Origin;  then  extending  southward  until 
intercepting  the  147°  bearing  15-mile 
position  from  the  Point  of  Origin;  thence 
clockwise  on  the  15-mile  arc  until 
intercepting  the  211°  bearing  from  the  Point 
of  Origin;  thence  northward  until 
intercepting  the  226°  bearing  11-mile 
position  from  the  Point  of  Origin;  thence 
clockwise  on  the  11-mile  arc  until 
intercepting  the  312°  bearing  from  the  Point 
of  Origin;  thence  northbound  until 
intercepting  the  321°  bearing  13-mile  arc 
from  the  Point  of  Origin;  thence  clockwise  on 
the  13-mile  arc  to  the  point  of  beginning  and 
excluding  that  airspace  within  Area  A. 

Area  C.  That  airspace  extending  upward 
from  3,000  feet  MSL  to  and  including  10,000 
feet  MSL  within  a  20-mile  radius  of  the  Point 
of  Origin  and  excluding  that  airspace  within 
Areas  A  and  B. 

Area  D.  That  airspace  extending  upward 
from  5,000  feet  MSL  to  and  including  10,000 
feet  MSL  within  a  30-mile  radius  of  the  Point 
of  Origin,  excluding  that  airspace  northwest 
of  a  line  from  the  295°  bearing  30-mile 
position  from  the  Point  of  Origin  to  the  352° 
bearing  30-mile  position  from  the  Point  of 
Origin,  excluding  that  airspace  southeast  of 
a  line  from  the  114°  bearing  30-mile  position 
from  the  Point  of  Origin  to  the  157°  bearing 
30-mile  position  from  the  Point  of  Origin  and 
excluding  that  airspace  within  Areas  A,  B, 
and  C. 
***** 

Issued  in  Washington,  DC,  on  August  13, 
1998. 

Reginald  C.  Matthews, 

ActJng  Program  Director  for  Air  Traffic 
Airspace  Management. 

BILUNG  CODE  4910-13-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-ACE-26] 

Amendment  to  Class  E  Airspace; 
Clinton,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  Class  E 
airspace  area  at  Clinton  Municipal 
Airport.  Clinton,  lA.  A  review  of  the 
Class  E  airspace  area  for  Clinton 
Municipal  Airport  indicates  it  does  not 
comply  with  the  criteria  for  700  feet 
Above  Ground  Level  (AGL)  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400. 2D.  The 
Class  E  airspace  has  been  enlarged  to 
conform  to  the  criteria  of  FAA  Order 
7400. 2D. 

In  addition  the  Class  E  airspace 
surface  area  is  revised  to  indicate  a 
minor  revision  to  the  Airport  Reference 
Point  (ARP)  coordinates  and  is  included 
in  this  document.  The  intended  effect  of 
this  rule  is  to  provide  additional 
controlled  Class  E  airspace  for  aircraft 
operating  under  Instrument  Flight  Rules 
(IFR),  comply  with  the  criteria  of  FAA 
Order  7400. 2D.  and  revise  the  ARP 
coordinates. 

DATES:  Effective  date:  0901  UTC. 
December  3,  1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  19.  1998. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  tripUcate  to;  Manager, 
Airspace  Branch,  Air  Traffic  Division. 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  98- 
ACE-26,  601  East  12th  Street.  Kansas 
City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  e.xcept  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division,  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch.  ACE-.520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106; 
telephone  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 


Class  E  airspace  at  Clinton,  lA.  A  review 
of  the  Class  E  airspace  for  Clinton 
Municipal  Airport  indicates  it  does  not 
meet  the  criteria  for  700  feet  AGL 
airspace  required  for  diverse  departures 
as  specified  in  FAA  Order  7400. 2D.  The 
criteria  in  FAA  Order  7400. 2D  for  an 
aircraft  to  reach  1200  feet  AGL  is  based 
on  a  standard  climb  gradient  of  200  feet 
per  mile  plus  the  distance  from  the  ARP 
to  the  end  of  the  outermost  runway.  Any 
fractional  part  of  a  mile  is  converted  to 
the  next  higher  tenth  of  a  mile. 

In  addition  the  Class  E  airspace 
surface  area  is  amended  to  indicate  the 
revised  ARP  coordinates.  The 
amendment  at  Clinton  Municipal 
Airport,  lA  will  provide  additional 
airspace  for  aircraft  operating  under  IFR, 
comply  with  the  criteria  of  FAA  Order 
7400. 2D.  and  revise  the  ARP 
coordinates.  The  areas  will  be  depicted 
on  appropriate  aeronautical  charts. 

Class  E  airspace  areas  designated  as  a 
surface  area  for  an  airport  are  published 
in  paragraph  6002  and  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9E,  dated  September  10, 
1997,  and  effective  September  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 


withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-26".  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
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regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedure  (44  FR  11034. 
February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6002     Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 


ACE  E2  LA    Clinton,  LA     [Revised] 

Clinton  Municipal  Airport,  lA 

(lat.  41''49'52"  N.,  long.  90°19'45"  W.) 
Davenport  VORTAC 

(lat.  41°42'30"N.,  long.  90''29'01"  W.) 
Clinton  NDB 

(lat.  41°49'43"N..  long.  90''19'40"  W.) 
Within  a  4.1-mile  radius  of  Clinton 
Municipal  Airport  and  within  2.6  miles  each 
side  of  the  044°  radial  of  the  Davenport 
VORTAC  extending  from  the  4.1-mile  radius 
to  the  VORTAC  and  within  2.6  miles  each 
side  of  the  NDB  316°  bearing  of  the  Clinton 
NDB  extending  from  the  4.1-miIe  radius  to 
7.4  miles  northwest  of  the  airport  and  within 
2.2  miles  each  side  of  the  030°  bearing  of  the 
Clinton  NDB  extending  from  the  4.1-mile 
radius  to  5.3  miles  northeast  of  the  airport. 
This  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  lA  E5  Clinton.  lA  [Revised] 

Clinton  Municipal  Airport,  lA 

(lat.  41°49'52"  N.,  long.  90°19'45"  W.) 
Davenport  VORTAC 

(lat.  41°42'30"  N.,  long.  90°29'01"  W.) 
Clinton  NDB 

(lat.  41°49'43"  N.,  long.  90°19'40"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Clinton  Municipal  Airport  and 
within  1.8  miles  each  side  of  the  044°  radial 
of  the  Davenport  VORTAC  extending  from 
the  6.6-mile  radius  to  the  VORTAC  and 
within  4.5  miles  each  side  of  the  316°  bearing 
from  the  Clinton  NDB,  extending  to  10.5 
miles  northwest  of  the  NDB  and  within  1 
mile  each  side  of  the  146°  bearing  from  the 
airport  extending  from  the  6.6-mile  radius  to 
9.5  miles  southeast  of  the  airport. 
***** 

Issued  in  Kansas  Citv.  MO,  on  Julv  24, 
1998. 
Christopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

(FR  Doc.  98-22171  Filed  8-18-98;  8:45  ami 

BILLING  CODE  49ia-i:Myi 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9&-ASO-10] 

Establishment  of  Class  E  Airspace; 
Hartford,  KY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  notice  establishes  Class 
E  airspace  at  Hartford,  KY.  Global 
Positioning  System  (GPS)  Runways 
(RWY's)  3-21  and  a  VHF 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME)-A 
Standard  Instrument  Approach 
Procedures  (SIAP's)  have  been 
developed  for  Ohio  County  Airport.  As 
a  result,  controlled  airspace  extending 
upward  from  700  feet  Above  Ground 
Level  (AGL)  is  needed  to  accommodate 
the  SIAP's  and  for  Instrument  Flight 
Rules  (IFR)  operations  at  Ohio  County 
Airport.  The  operating  status  of  the 
airport  will  change  from  Visual  Flight 
Rules  (VFR)  to  include  IFR  operations 
concurrent  with  the  publication  of  the 
SIAP's. 

EFFECTIVE  DATE:  0901  UTC,  October  8, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 


Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 

SUPPLEMENTARY  INFORMATION: 

History 

On  June  26,  1998,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  Class  E  airspace  at  Hartford, 
KY  (63  FR  34839).  This  action  provides 
adequate  Class  E  airspace  for  IFR 
operations  at  Ohio  County  Airport. 
Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  FAA  Order  7400. 9E  dated 
September  10,  1997,  and  effective 
September  16.  1997,  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  wTitten 
comments  on  the  proposal  to  the  FA.A. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Hartford,  KY,  GPS  RWY's  3-21  and  a 
VOR/DME-A  SIAP's  have  been 
developed  for  Ohio  County  Airport. 
Controlled  airspace  extending  upward 
from  700  feet  AGL  is  needed  to 
accommodate  the  SIAP's  and  for  IFR 
operations  at  Ohio  County  Airport.  The 
operating  status  of  the  airport  will 
change  from  VFR  to  include  IFR 
operations  concurrent  with  the 
publication  of  the  SIAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator^'  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulator)'  Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  71 

Airspace;.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C,  106(g).  40103,  40113. 
40120:  EO  10854,  24  FR  956,5.  3  CFR,  1959- 
1963  Comp  ,  p.  389, 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71,1  of  Federal  Aviation 
Administration  Order  7400, 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1997,  and  effective 
September  16.  1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  Airspace  Areas 
Extending  Upward  from  700  feet  or  More 
Above  the  Surface  of  the  Earth. 

•  •  *  *  » 

ASO  KY  E5     Hartford.  KY  iNew] 
Ohio  County  Airport 

(Lat  37''2'7'30'  N.  long,  86°50'59 "  VV] 
That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  within  a  6.4- 
mile  radius  of  Ohio  County  Airport 
»  •  «  «  » 

Issued  in  College  Park.  Georgia,  on  August 
4.  1998 

Nancy  B.  Shelton, 

Acting  Manager.  Air  Traffic  Division. 
Southern  Region 

|FR  Doc  98-22313  Filed  8-18-98:  8  45  am) 

BILUNG  CODE  491&-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ASO-7] 

Amendment  of  Class  E  Airspace; 
Savannah,  TN 

AGENCY:  Federal  Aviation 
Administration  (FA.A).  DOT. 
ACTION:  Final  rule, 

SUMMARY:  This  amendment  modifies 
Class  E  airspace  at  Savannah.  TN,  A 
Non-directional  Beacon  (NDB)  Runway 
(RVVY)  19  Standard  Instrument 
Approach  Procedure  (SIAP)  has  been 
developed  for  Savannah-Hardin  County 


.-Mrport,  As  a  result,  additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  the 
SIAP  at  Savannah-Hardin  County 
Alport.  The  Class  E  airspace  has  been 
increased  from  a  6,4  to  a  6.5-mile  radius 
and  the  width  of  the  airspace  each  side 
of  the  009°  bearing  from  the  Pinhook 
NDB  extending  from  the  6.5-mile  radius 
to  7  miles  north  of  the  NDB  is  increased 
from  2.4  to  3.2  miles. 
EFFECTIVE  DATE:  0901  UTC,  October  8, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton.  Manager,  Airspace 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 

History 

On  June  26,  1998,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
amending  Class  E  airspace  at  Savannah, 
TN,  (63  FR  34838).  This  action  provides 
adequate  Class  E  airspace  for  IFR 
operations  at  Savannah-Hardin  County 
Airport.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  are  published  in  FAA  Order 
7400. 9E,  dated  September  10,  1997,  and 
effective  September  16,  1997,  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  E  airspace  at 
Savannah,  TN.  A  NDB  RWY  19  SIAP 
has  been  developed  for  Savannah- 
Hardin  County  Airport.  Additional 
controlled  airspace  extending  upward 
from  700  feet  AGL  is  needed  to 
accommodate  the  SIAP  and  for  IFR 
operations  at  Savannah-Hardin  County 
Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  onlv 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120:  EO  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1997,  and  effective 
September  16,  1997,  is  amended  as 

follows: 

Paragraph  6005  Class  E  Airspace  Areas 
Extending  Upward  from  700  feet  or  More 
Above  the  Surface  of  the  Earth. 


ASO  TN  E5     Savannah,  TN  [Revised] 

Savannah-Hardin  County  Airport 

(Lat.  35°10'13"  N,  long.  88°12'57"  VV) 

That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the  earth 
within  a  6.5-mile  radius  of  Savannah-Hardin 
County  Airport  and  within  3.2  miles  each 
side  of  the  009  degree  bearing  from  the 
Pinhook  NDB,  extending  from  the  6.5-mile 
radius  to  7  miles  north  of  the  NDB. 
***** 

Issued  in  College  Park,  Georgia,  on  August 
4.  1998. 

Nancy  B.  Shelton, 

Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 

IFR  Doc.  98-22312  Filed  8-18-98:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Beta- 
Aminopropionitrile  Fumarate 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Alaco,  Inc. 
The  NADA  provides  for  veterinary 
prescription  use  of  beta- 
aminopropionitrile  fumarate  by 
injection  for  intratendinous  treatment  of 
superficial  digital  flexor  tendinitis  of 
horses. 

EFFECTIVE  DATE:  August  19,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville,  MD  20855,  301-594-0618. 

SUPPLEMENTARY  INFORMATION:  Alaco, 
Inc.,  1500  North  Wilmot  Rd..  suite  290- 
C.  Tucson,  AZ  85712,  is  the  sponsor  of 
NADA  141-107  that  provides  for  the  use 
of  Bapten®  (beta-aminopropionitrile 
fumarate),  a  sterile  lyophilized  powder, 
after  reconstitution  with  sterile 
physiologic  saline,  for  the  treatment  of 
tendinitis  of  the  superficial  digital  flexor 


tendon  (SDFT)  in  the  adult  horse  where 
there  is  sonographic  evidence  of  fiber 
tearing.  The  drug  is  limited  to  use  by  or 
on  the  order  of  a  licensed  veterinarian. 
The  NADA  is  approved  as  of  June  10, 
1998,  and  the  regulations  are  amended 
by  adding  §  522.84  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  addition,  Alaco,  Inc.,  has  not  been 
previously  listed  in  the  animal  drug 
regulations  as  sponsor  of  an  approved 
application.  At  this  time,  21  CFR 
510.600(c)  is  amended  to  add  entries  for 
the  firm. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  to  4  p.m.,  Monday  through  Friday. 

Under  section  512(c)(2)(F)(i)  of  the  " 
Federal  Food,  Drug,  and  Cosmetic  Act, 
this  approval  for  nonfood-producing 
animals  qualifies  for  5  years  of 
marketing  exclusivity  beginning  June 
10.  1998,  because  no  active  ingredient  of 
the  drug  (including  any  salt  or  ester  of 
the  active  ingredient)  has  been  approved 
in  any  other  application. 

The  agency  nas  determined  under  21 
CFR  25.33(d)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 


neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  522  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows; 

Authority:  21  U  S  C  321.  331.  351,  352, 
353.  360b,  371.  379e. 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  an  entry  for 
"Alaco,  Inc."  and  in  the  table  in 
paragraph  (c)(2)  by  numerically  adding 
an  entry  for  "064146"  to  read  as  follows: 

§510.600     Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 


Firm  name  and  address 

Drug  labeler  code 

• 

Alaco,  Inc.,  1500  North  Wilmot  Rd.,  suite  290-C,  Tucson,  AZ  85712. 
•                                     •                                     •                                     . 

_ 

•  •                                     * 

064146 

•  .                                         . 

(2)*    * 


Drug  labeler  code 


064146 


Firm  name  and  address 


Alaco,  Inc.,  1500  North  Wilmot  Rd.,  suite  290-C,  Tucson.  AZ  S5712. 


44382         Federal  Register/ Vol.  63.  No.  160 /Wednesday,  August  19,  1998 /Rules  and  Regulations 


PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  522.84  is  added  to  read  as 
follows: 

§522.84    Beta-aminopropionitrile  fumarate. 

(a)  Specifications.  Each  vial  contains 
7.0  milligrams  of  beta- 
aminopropionitrile  fumarate  sterile 
lyophilized  powder  which  is 
reconstituted  for  injection  with  10 
milliliters  of  sterile  physiologic  saline, 
USP. 

(b)  Sponsor.  See  No.  064146  in 
§  510.600(c)  of  this  chapter. 

(c) [Reserved] 

(d)  Conditions  of  use — (1)  Horses — (i) 
Amount.  7  milligrams  (10  milliliters) 
intralesionally  every  other  dav  for  5 
treatments  beginning  about  30  davs  after 
initial  injury. 

(ii)  Indications  for  use.  For  treatment 
of  tendinitis  of  the  superficial  digital 
flexor  tendon  (SDFT)  in  the  adult  horse 
where  there  is  sonographic  evidence  of 
fiber  tearing. 

(iii)  Limitations.  Single  dose  container 
for  intralesional  injection.  Do  not  use  in 
horses  with  dermal  irritation  or  open 
skin  lesions  in  the  injection  area.  Do  not 
administer  intraarticularlv.  into  the 
tendon  sheath,  or  in  the  presence  of 
concurrent  limb  fractures.  Do  not  use  in 
breeding  animals  since  the  effects  on 
fertility,  pregnancy,  or  fetal  health  have 
not  been  determined.  Not  for  use  in 
horses  intended  for  food.  Federal  law- 
restricts  this  drug  to  use  bv  or  on  the 
order  of  a  licensed  veterinarian. 

(2)  [Reserved] 

Dated;  July  29.  1998. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
|FR  Doc.  98-22228  Filed  8-18-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Deslorelin 
Acetate 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  bv  Feptech 
Animal  Health  Pty,  Ltd.  The  NADA 
provides  for  veterinarv'  prescription  use 
of  deslorelin  acetate  implants  in  horses 
and  ponies  for  inducing  ovulation  in 
estrcus  mares  with  an  ovarian  follicle 
greater  than  30  millimeters  (mm)  in 
diameter. 

EFFECTIVE  DATE:  August  19,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1612. 
SUPPLEMENTARY  INFORMATION:  Peptech 
Animal  Health  Pty,  Ltd.,  35-41 
Waterloo  Rd..  North  Ryde,  New  South 
Wales  2113,  Australia,' filed  NADA  141- 
044  that  provides  for  veterinary 
prescription  use  of  2.1  milligrams 
deslorelin  acetate  (Ovuplant''''^)  implant 
to  induce  ovulation  within  48  hours  in 
estrous  mares  with  an  ovarian  follicle 
greater  than  30  mm  in  diameter. 
Follicular  size  should  be  determined  by 
rectal  palpation  and/or  ultrasonography 
prior  to  treatment.  NADA  144-044  is 
approved  as  of  June  18,  1998,  and  the 
regulations  are  amended  by  adding 
§  522.533  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

Peptech  Animal  Health  Pty,  Ltd.,  has 
not  been  previously  listed  in  the  animal 
drug  regulations  as  the  sponsor  of  an 
approved  application.  At  this  time,  21 
CFR  510.600(c)(1)  and  (c)(2)  are 
amended  by  adding  a  new  listing  to 
reflect  the  sponsor. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 


approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(i)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(i)),  this 
approval  qualifies  for  5  years  of 
marketing  exclusivity  beginning  June 
18,  1998,  because  no  active  ingredient 
(including  any  salt  or  ester  of  the  active 
ingredient)  has  been  approved  in  any 
other  application. 

The  agency  has  determined  under  21 
CFR  25.33(d)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  522  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331.  351.  352, 
353.  360b,  371,  379e. 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  an  entry  for 
"Peptech  Animal  Health  Pty,  Ltd."  and 
in  the  table  in  paragraph  (c)(2)  by 
numerically  adding  an  entry  for 
"064288"  to  read  as  follows: 

§  51 0.600    Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 

***** 

(c)  *   *   * 
(1)  *   *  * 
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Firm  name  and  address 


Drug  labeler  code 


Peptech  Animal  Health  Pty,  Ltd.,  35-41  Waterloo  Rd..  North  Ryde,  New 
South  Wales  2113,  Australia 


064288 


(2)*    * 


Drug  lat>eler  code 

Firm  name  and  address 

064288 

*                                                                                 ■                                                                                 « 

Peptech  Animal  Health  Pty.  Ltd.,  35-^1  Walerloo  Rd.,  North  Ryde. 
New  South  Wales  21 13,  Australia 

•                                                                                 •                                                                                 »                                                                                 • 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority;  21  U  S.C.  360b. 

4.  Section  522.533  is  added  to  read  as 
follows: 

§522.533    Deslorelin  acetate. 

(a)  Specifications.  Each  implant 
contains  2.1  milligrams  deslorelin 
acetate. 

(b)  Sponsor.  See  064288  in 
§  510.600(c)  of  this  chapter. 

(c)  [Reserved] 

(d)  Conditions  of  use — (1)  Florses  and 
ponies — (i)  Amount.  One  implant  per 
mare. 

(ii)  Indications  for  use.  For  inducing 
ovulation  within  48  hours  in  estrous 
mares  with  an  ovarian  follicle  greater 
than  30  millimiters  in  diameter. 
Follicular  size  should  be  determined  by 
rectal  palpation  and/or  ultrasonography 
prior  to  treatment. 

(iii)  Limitations.  Administer 
subcutaneously  in  the  neck.  Not  for  use 
in  horses  or  ponies  intended  for  food. 
Federal  law  restricts  this  drug  to  use  by 
or  on  the  order  of  a  licensed 
veterinarian. 

(2)  [Reserved] 

Dated:  August  3.  1998. 
Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
[FR  Doc.  98-22224  Filed  8-18-98;  8:45  am] 

BILLiNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Oxytetracycline  Hydrochloride  Soluble 
Powder 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDAJ  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Pfizer 
Inc.  The  supplemental  NADA  provides 
for  added  package  sizes  of 
oxytetracycline  hydrochloride  (OTC 
HCI)  soluble  powder  to  be  used  in  the 
drinking  water  of  poultry  for  control  of 
specific  diseases,  in  the  drinking  water 
of  cattle,  swine,  and  sheep  for  control 
and  treatment  of  specific  diseases,  and 
for  control  of  specific  diseases  of  bees. 
EFFECTIVE  DATE:  August  19,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Marnane,  Center  for 
Veterinarv  Medicine  (HFV-140),  Food 
and  Drug  Administration.  7500  Standish 
PL.  Rockville,  MD  20855,  301-594- 
0678. 

SUPPLEMENTARY  INFORMATION:  Pfizer  Inc., 
235  East  42d  St.,  New  York,  NY  10017. 
filed  supplemental  NADA  8-622  that 
provides  for  use  of  2.25  pound  jars  and 
4.5  pound  pails  of  Terramycin-343  8 
(oxytetracycline  hydrochloride)  soluble 
powder  for  making  drinking  water  for 
poultry  for  control  of  specific  OTC- 


susceptible  diseases,  drinking  water  for 
cattle,  swine,  and  sheep  for  control  and 
treatment  of  specific  OTC-susceptible 
diseases,  and  for  control  of  specific 
OTC-susceptible  diseases  of  bees.  The 
supplemental  NADA  is  approved  as  of 
June  19.  1998,  and  21  CFR 
520.1660d(a)(3)  is  amended  to  reflect 
the  approval. 

Appro\'al  of  this  supplemental  N■■\D.^ 
does  not  require  additional  safely  or 
effectiveness  data.  A  freedom  of 
information  summarv  as  provided  under 
21  CFR  part  20  and  514.1  l(e)(2)(ii)  is 
not  required. 

The  agency  has  determined  under  21 
CFR  25.33(aj(4)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulativelv  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  \'eterinarv  Medicine.  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  US  C.  360b. 

2.  Section  520.1660d  is  an, ended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 
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§  520.1 660d    Oxytetracycline  hydrochloride 
soluble  powder. 

(a)  '    *    • 

(3)  Each  1.32  grams  of  powder 
contains  1  gram  of  OTC  HCl  (packets: 
2.39.  4.78.  and  9.55  oz.;  jars:  2.25  lbs.; 
and  pails:  4.5  lbs.). 
*         *         *         *         « 

Dated:  luly  29.  1998. 
Margaret  Ann  Miller, 

Acting  Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinarv  Medicine. 
|FR  Doc.  98-22266  Filed  8-18-98;  8:45  am] 
BILLING  COOE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Iron 
Hydrogenated  Dextran  Injection 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Scientific,  Inc.  The  ANADA 
provides  for  intramuscular  use  of  iron 
hydrogenated  dextran  injection  in  baby 
pigs  for  prevention  or  treatment  of  iron 
deficiency  anemia. 
EFFECTIVE  DATE:  August  19,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  VV.  Luther,  Center  for  Veterinarv 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rocicville,  MD  20855,  301-827-0209. 
SUPPLEMENTARY  INFORMATION:  Phoenix 
Scientific,  Inc.,  3915  South  48th  St. 
Terrace.  P.O.  Box  6457,  St.  Joseph,  MO 
64506-0457,  filed  ANADA  200-254  that 
provides  for  intramuscular  use  of  iron 
hydrogenated  dextran  injection  in  baby 
pigs  for  prevention  or  treatment  of  iron 
deficiency  anemia. 

Approval  of  Phoenix  Scientific,  Inc.'s 
ANADA  200-254  for  iron  hydrogenated 
dextran  injection  is  as  a  generic  copy  of 
Boehringer  Ingelheim  Vetmedica,  Inc.'s 
NADA  106-772  iron  dextran  complex 
injection.  The  ANADA  is  approved  as  of 
July  14.  1998,  and  the  regulations  are 
amended  in  §  522.1183<e)(l)  (21  CFR 
522.1183(e)(1))  to  reflect  the  approval. 
The  basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  addition.  §522.1183Cb)  provides  for 
the  National  Academy  of  Sciences/ 
National  Research  Council  (NAS/NRC) 
status  of  the  product.  With  enactment  of 


the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  of  1996,  that 
paragraph  is  outdated.  Therefore, 
paragraph  fb)  is  removed  and  reserved. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  the  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§522.1183    [Amended] 

2.  Section  522.1183  Iron 
hydrogenated  dextran  injection  is 
amended  by  removing  and  reserving 
paragraph  (b),  and  in  paragraph  (e)(1)  by 
removing  "Nos.  000010,  017287,  and 
050604,"  and  adding  in  its  place  "Nos. 
000010,  017287,  050604, and  059130". 

Dated:  July  29,  1998. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
(PR  Doc.  98-22229  Filed  8-18-98;  8:45  am) 
BILLING  CODE  416(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  524 

Ophthalmic  and  Topical  Dosage  Form 
New  Animal  Drugs;  Ivermectin  Topical 
Solution 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Scientific,  Inc.  The  ANADA 
provides  for  use  of  ivermectin  topical 
(pour-on)  solution  on  cattle  for  the 
treatment  and  control  of  worms,  grubs, 
lice,  mites,  and  flies. 

EFFECTIVE  DATE:  August  19,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  \V.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0209. 

SUPPLEMENTARY  INFORMATION:  Phoenix 
Scientific.  Inc.,  3915  South  48th  St. 
Terrace,  P.O.  Box  6457,  St.  Joseph,  MO 
64506-0457,  filed  ANADA  200-219  that 
provides  for  the  topical  use  of 
Phoenectin^i^  Pour-On  (5  milligrams  of 
ivermectin  per  milliliter)  for  cattle  for 
the  treatment  and  control  of 
gastrointestinal  roundworms  (including 
inhibited  Ostertagia  ostertagi), 
lungworms,  grubs,  horn  flies,  sucking 
and  biting  lice,  and  sarcoptic  mange 
mites. 

Phoenix  Scientific,  Inc.'s  ANADA 
200-219  ivermectin  topical  (pour-on) 
solution  for  cattle  is  approved  as  a 
generic  copy  of  Merial,  Ltd.'s  NADA 
140-841  Ivomec®  (ivermectin)  Pour-On 
for  Cattle.  The  ANADA  is  approved  as 
of  July  6,  1998,  and  21  CFR  524.1193(b) 
and  (d)(2)  are  amended  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  524 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
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of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  524  is  amended  as  follows: 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  524.1193  is  amended  by 
revising  paragraphs  (b)  and  (d)(2)  to 
read  as  follows: 

§524.1193    Ivermectin  pour-on. 

***** 

(b)  Sponsors.  (1)  See  No.  050604  in 
§  510.600(c)  of  this  chapter  for  use  as  in 
paragraph  (d)  of  this  section. 

(2)  See  No.  059130  for  use  as  in 
paragraphs  (d)(1),  (d)(2)(i),  and  (d)(3)  of 
this  section. 
***** 

(d)  *  *  * 

(2)  Indications  for  use.  (i)  For  cattle: 
It  is  used  for  the  treatment  and  control 
of:  Gastrointestinal  roundworms  (adults 
and  fourth-stage  larvae)  Ostertagia 
ostertagi  (including  inhibited  stage), 
Haemonchus  placei,  Trichostrongylus 
axei,  T.  colubriforwis,  Cooperia  spp., 
Oesophagostomum  radiatum;  (adults) 
O.  venulosum,  Strongyloides  papiUosus. 
Thchuris  spp.;  lungworms  (adults  and 
fourth-stage  larvae)  Dictyocaulus 
viviparus;  cattle  grubs  (parasitic  stages) 
Hypoderma  bovis,  H.  lineatum;  mites 
Chohoptes  bovis,  Sarcoptes  scabei  var. 
bovis;  lice  Linognathus  vituii, 
Haematopinus  eurysternus,  Damalina 
bovis,  Solenoptes  capiUatus;  horn  flies 
Haematobia  irritans. 

(ii)  For  cattle:  It  is  also  used  to  control 
infections  of  gastrointestinal 
roundworms  O.  ostertagi,  O.  radiatum. 
H.  placei,  T.  axei,  Cooperia  punctata. 
and  C.  oncophora  for  14  days  after 
treatment. 
***** 

Dated:  August  3.  1998. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
|FR  Doc.  98-22226  Filed  8-18-98;  8:45  am) 
BILLING  CODE  416(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  For  Use  In  Animal 
Feeds;  Bacitracin  Methylene 
Disalicyiate  and  Chlortetracycline 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  bv 
Alpharma  Inc.  The  supplemental  NAD.'\ 
provides  for  using  approved  single 
ingredient  bacitracin  methvlene 
disalicyiate  (BMD)  and  chlortetracycline 
(CTC)  Type  A  medicated  articles  to 
make  Type  B  medicated  feeds  used  to 
make  Type  C  medicated  swine  feeds. 
EFFECTIVE  DATE:  August  19.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Flynn,  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1652. 
SUPPLEMENTARY  INFORMATION:  Alpharma 
Inc.,  One  Executive  Dr.,  P.O.  Box  1399, 
Fort  Lee,  NJ  07024,  fded  supplemental 
NADA  141-059  that  provides  for 
combining  approved  BMD®  (10,  25,  30. 
40,  50,  60,  or  75  grams  per  pound  (g/lb) 
BMD)  and  CTC®  (50.  65.  or  70  g/lb  CTC] 
Type  A  medicated  articles  to  make  Type 
B  medicated  feed.  The  Tvpe  B 
medicated  feed  containing  1  to  3  g/lb 
BMD  and  40  g/lb  CTC  is  used  to  make 
Type  C  medicated  swine  feed 
containing  10  to  30  g  per  ton  (g/t)  BMD 
and  400  g/t  CTC.  The  Type  C  medicated 
swine  feeds  are  used  for  treatment  of 
bacterial  enteritis  caused  by  Escherichia 
coli  and  Salmonella  choleraesuis.  and 
bacterial  pneumonia  caused  by 
Pasteurella  multocida  susceptible  to 
CTC,  and  for  increased  rate  of  weight 
gain  and  improved  feed  efficiency.  The 
supplemental  NADA  is  approved  as  of 


)une  24,  1998.  and  the  regulations  are 
amended  in  the  table  in  21  CFR 
558.76(d)(1)  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  mav  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061,  Rockville.  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(ai(3)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore. 
neither  an  en\ironmenta!  assessment 
nor  an  environmental  impac  t  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

.Animal  drugs.  .-Xnimal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  .^c  t  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  \'eterinar\  Medicine.  21 
CFR  part  558  is  amended  as  follows 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  I'.S  C:   3f.0h.  371. 

2.  Section  558  76  is  amended  in  the 
table  in  paragraph  (d)(1)  by  revising 
entry  (i\)  to  read  as  follows: 

§558.76    Bacitracin  mettiylene  disalicyiate. 


*  «         * 


(d)* 

(D* 


Bacitracin  methylene  disalicy- 
iate in  grams  per  ton 


(iv)  10  to  30 


Combination  in  grams  per 
ton 


Indications  for  use 


Swine:  for  increased  rate  of 
weight  gain  and  improved 
feed  efficiency. 


Limitations 


Sponsor 


For  growing  and  finishing  000004  and 

swine.  I       046573 
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Bacitracin  methylene  disalicy- 

Combination  in  grams  per 

Indications  for  use 

Limitations 

Sponsor 

late  in  grams  per  ton 

ton 

Chlortetracyciine  approxi- 

Swine; for  increased  rate  of 

Feed  for  not  more  than  1 4 

000004  and 

mately  400,  varying  with 

weight  gain  and  improved 

days  to  provide  1 0  milli- 

046573 

body  weight  and  food  con- 

feed efficiency;  for  treat- 

grams of  chlortetracyciine 

sumption  to  provide  1 0  mil- 

ment of  bacterial  enteritis 

per  pound  of  txxJy  weight 

ligrams  per  pound  of  body 

caused  by  Escherichia  coli 

per  day;  as  chlortetra- 

weight per  day. 

and  Salmonella 
choleraesuis  and  bacterial 
pneumonia  caused  by 
Pasteurella  multocida  sus- 
ceptible to  chlortetracyciine. 

cyciine  provided  by  Nos. 
000004  and  046573  in 
§51 0.600(c)  of  this  chap- 
ter. Type  C  feed  may  be 
prepared  from  Type  B  feed 
containing  1  to  3  grams 
per  pound  BMD  with  400 
grams  per  pound  CTC,  to 
046573  in  §51 0.600(c). 

•                                     • 

« 

• 

•                                                                          » 

• 

Dated:  August  1.  1998. 
Margaret  Ann  Miller, 

Acting  Director.  Office  of  Sew  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
!FR  Doc.  98-22227  Filed  8-18-96:  8:45  am] 
BILLING  CODE  4160-01-F 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Bambermycins 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Hoechst  Roussel  Vet.  The  supplement 
provides  revised  limitations  for  using 
bambermycins  Type  A  medicated 
articles  to  make  a  bambermycins  Type 
B  and  Type  C  medicated  feeds  for 
feedlot  cattle  and  for  pasture  cattle, 
including  dairy  and  beef  replacement 
heifers. 

EFFECTIVE  DATE:  August  19,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  lack 
Caldwell,  Center  for  Veterinary 
Medicine  (HFV-126),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0217. 

SUPPLEMENTARY  INFORMATION:  Hoechst 
Roussel  Vet,  30  Independence  Blvd., 
P.O.  Box  4915,  Warren,  NJ  07059,  filed 
supplemental  NADA  141-034  that 
provides  for  revised  limitations  for 


using  lO-grams-per-pound  Gainpro® 
(bambermycins)  Type  A  medicated 
articles  to  make  Type  B  and  Type  C 
medicated  feeds  for  feedlot  cattle  and 
for  pasture  cattle,  including  dairy  and 
beef  replacement  heifers.  The  Type  C 
medicated  feeds  are  fed  to  provide  10  to 
20  milligrams  bambermycins  per  head 
per  day  to  feedlot  cattle  for  increased 
rate  of  weight  gain  and  improved  feed 
efficiency  and  to  pasture  cattle  for 
increased  rate  of  weight  gain.  The 
supplement  is  approved  as  of  June  29, 
1998,  and  the  regulations  are  amended 
in  §  558.95(d)(4)  to  reflect  the  approval 
by  deleting  the  statement  "Not  for  use 
in  animals  intended  for  breeding",  and 
amending  the  phrase  "slaughter, 
stockpr,  and  feeder"  to  read  "slaughter, 
stocker,  and  feeder  cattle,  and  dairy  and 
beef  replacement  heifers." 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  this 
supplemental  approval  for  food- 
producing  animals  qualifies  for  3  years 
of  marketing  exclusivity  beginning  June 
29,  1998,  because  the  supplement 
contains  substantial  evidence  of  the 
effectiveness  of  the  drug  involved, 
studies  of  animal  safety  or,  in  the  case 
of  food-producing  animals,  human  food 
safety  studies  (other  than 
bioequivalence  or  residue  studies)   '^' 
required  for  approval  of  the  supplement 


and  conducted  or  sponsored  by  the 
applicant.  The  3  years  of  marketing 
exclusivity  applies  only  to  the  use  of 
bambermycins  Type  C  medicated  feeds 
for  dairy  and  beef  replacement  heifers. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b.  371. 
§558.95    [Amended] 

2.  Section  558.95  Bambermycins  is 
amended  in  paragraphs  (d)(4)(i)(6), 
(d)(4)(ii)(b),  (d)(4)(iii)(c/),  and 
(d)(4)(iv)(c)  by  removing  the  statement 
"Not  for  use  in  animals  intended  for 
breeding."  and  in  paragraphs 
(d)(4)(ii)(5).  (d)(4)(iii).  and  (d)(4)(iv),  by 
removing  the  phrase  "(slaughter, 
stocker,  and  feeder)"  and  by  adding  in 
its  place  the  phrase  "(slaughter,  stocker, 
and  feeder  cattle,  and  dairy  and  beef 
replacement  heifers)." 
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Dated:  August  1,  1998. 
Margaret  Ann  Miller, 
Acting  Director,  Office  of  New  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
(FR  Doc.  98-22225  Filed  8-18-98;  8:45  am] 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[ID  8778] 

RIN  1545-AV67 

Termination  of  Puerto  Rico  and 
Possession  Tax  Credit;  New  Lines  of 
Business  Prohibited 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  that  provide 
guidance  regarding  the  addition  of  a 
substantial  new  line  of  business  by  a 
possessions  corporation  that  is  an 
existing  credit  claimant.  These 
temporary  regulations  reflect  changes 
made  by  the  Small  Business  Job 
Protection  Act  of  1996.  The  text  of  these 
temporary  regulations  also  serves  as  the 
text  of  the  proposed  regulations  set  forth 
in  the  notice  of  proposed  rulemaking  on 
this  subject  in  the  Proposed  Rule  section 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

DATES:  These  regulations  are  effective 
September  18,  1998. 

Applicability:  These  regulations  apply 
to  taxable  years  of  a  possessions 
corporation  beginning  after  August  19, 
1998. 

FOB  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Bray  or  Elizabeth  Beck,  (202) 
622-3880,  or  Jacob  Feldman,  (202)  622- 
3830  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Backgrou|id 

Section  1601(a)  of  the  Small  Business 
Job  Protection  Act  of  1996,  Public  Law 
104-188.  110  Stat.  1755  (1996), 
amended  the  Internal  Revenue  Code  by 
adding  section  936(j).  Section  936(j) 
generally  repeals  the  Puerto  Rico  and 
possession  tax  credit  for  taxable  years 
beginning  after  December  31,  1995. 
However,  the  section  provides 
grandfather  rules  imder  which  a 
corporation  that  is  an  existing  credit 
claimant  would  be  eligible  to  claim 
credits  for  a  transition  period.  The 
Puerto  Rico  and  possession  tax  credit 
will  phase  out  for  these  existing  credit 


claimants  ending  with  the  last  taxable 
year  beginning  before  January  1,  2006. 

For  taxable  years  beginning  after 
December  31,  1995  and  before  Januar\' 
1,  2006,  the  Puerto  Rico  and  possession 
tax  credit  applies  only  to  a  corporation 
that  qualifies  as  an  existing  credit 
claimant  (as  defined  in  section 
936(j)(9)(A)).  The  determination  of 
whether  a  corporation  is  an  existing 
credit  claimant  is  made  separately  for 
each  possession.  A  possessions 
corporation  that  adds  a  substantial  new 
line  of  business  (other  than  in  a 
qualifying  acquisition  of  all  the  assets  of 
a  trade  or  business  of  an  existing  credit 
claimant)  after  October  13,  1995,  ceases 
to  be  an  existing  credit  claimant  as  of 
the  beginning  of  the  taxable  year  during 
which  such  new  line  of  business  is 
added.  Therefore,  a  possessions 
corporation  that  ceases  to  be  an  existing 
credit  claimant  either  because  it  has 
added  a  substantial  new  line  of 
business,  or  because  a  new  line  of 
business  becomes  substantial,  during  a 
taxable  year  may  not  claim  the  Puerto 
Rico  and  possessions  tax  credit  for  that 
taxable  year  or  any  subsequent  taxable 
year. 

Explanation  of  Provisions 

This  document  provides  temporary 
regulations  that  interpret  section 
936(j)(9)(B).  In  particular,  temporary 
regulation  §  1 .936-1  IT  adopts 
principles  similar  to  those  in  §  1.7704- 
2(c)  and  (d)  (transition  rules  for  existing 
publicly  traded  partnerships)  for 
determining  whether  a  corporation  has 
added  a  substantial  new  line  of 
business. 

Paragraph  (a)  of  §  1.936-1  IT  states  the 
general  rule  that,  if  a  possessions 
corporation  that  is  an  existing  credit 
claimant,  as  defined  in  section 
936(jM9)(A),  adds  a  substantial  new  line 
of  business  during  a  taxable  year,  it  will 
cease  to  be  an  existing  credit  claimant 
as  of  the  close  of  the  taxable  year  ending 
before  the  date  of  such  addition.  The 
paragraph  also  generally  describes  the 
subjects  discussed  in  the  other 
paragraphs  in  §  1.936-1  IT. 

Paragraph  (b)  addresses  the  meaning 
of  the  term  new  line  of  business.  The 
temporary  regulation  generally  follows 
the  approach  of  §  1.7704-2(d)(l), 
providing  the  general  rule  derived  from 
§  1.7704-2(d)(2)  that  explains  when  a 
business  activity  is  a  pre-existing 
business,  and  from  §  1.7704-2(d)(3)  that 
defines  when  that  activity  is  closely 
related  to  a  pre-existing  business. 
Paragraph  (b)(1)  provides  that  a  new 
line  of  business  is  any  activity  of  the 
possessions  corporation  that  is  not 
closely  related  to  a  pre-existing  business 
of  the  possessions  corporation. 


Paragraph  (b)(2)  explains  that,  except 
as  provided  in  paragraph  (b)(2)(ii),  all 
the  facts  and  circumstances  (including 
factors  A  through  H  in  paragraph 
(b)(2)(i))  must  be  considered  to 
determine  whether  a  new  activity  is 
closely  related  to  a  pre-existing  business 
of  the  possessions  corporation. 
Paragraph  (b)(2)(i)  applies  the  same 
eight  factors  considered  in  §  1.7704- 
2(d)(3),  except  that  the  temporar\' 
regulation  provides  that  in  applying 
factor  H,  the  possessions  corporation 
may  use  either  the  new  North  American 
Industry  Classification  System  Code 
(NAICS  code)  or  the  Standard  Industrial 
Classification  Code  (SIC  code). 

Factor  (H)  is  whether  the  United 
States  Bureau  of  the  Census  assigns  the 
activity  the  same  six-digit  NAICS  code 
(or  four-digit  SIC  code)  as  the  pre- 
existing business.  In  the  case  of  a  pre- 
existing business  or  activity  that  is 
listed  under  a  NAICS  codeof  99999, 
Unclassified  establishments,  or  under  a 
miscellaneous  category-  (most  NAICS 
codes  ending  in  a  "9"  are  miscellaneous 
categories),  the  similarity  in  NAICS 
codes  is  ignored  as  a  factor  in 
determining  whether  the  activity  is 
closely  related  to  the  pre-existing 
business.  The  dissimilarity  of  the 
NAICS  codes  is  considered  in 
determining  whether  the  activity  is 
closely  related  to  the  pre-existing 
business.  For  purposes  of  this  section, 
NAICS  codes  must  be  set  forth  in  the 
North  American  Industry  Classification 
System  Manual,  United  States,  that  is  in 
effect  for  the  taxable  year  during  which 
a  new  line  of  business  is  added. 

Similarly,  in  the  case  of  a  pre-existing 
business  or  activity  that  is  listed  under 
a  SIC  code  of  9999,  Nonclassifiable 
Establishments,  or  under  a 
miscellaneous  category'  (most  SIC  codes 
ending  in  a  "9"  are  miscellaneous 
categories),  the  similarity  in  SIC  codes 
is  ignored  as  a  factor  in  determining 
whether  the  activity  is  closely  related  to 
the  pre-existing  business.  The 
dissimilarity  of  the  SIC  codes  is 
considered  as  a  factor  in  determining 
whether  the  activity  is  closely  related  to 
the  pre-existing  business.  The  SIC  codes 
are  set  forth  in  the  Executive  Office  of 
the  President.  Office  of  Management 
and  Budget,  Standard  Industrial 
Classification  Manual,  that  is  in  effect 
for  the  taxable  year  during  which  a  new 
line  of  business  is  added. 

Paragraph  (b)(2)(ii)  provides  safe 
harbors  for  determining  whether  an 
activity  is  closely  related  to  a  pre- 
existing business  in  three  cases.  First,  an 
activity  will  be  closely  related  to  a  pre- 
existing business  if  the  act.vity  is  within 
the  same  six-digit  NAICS  code  or  four- 
digit  SIC  code  as  the  pre-existing 
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business.  Second,  an  activity  will  be 
closely  related  to  a  pre-existing  business 
if  the  activity  is  within  the  same  five- 
digit  NAICS  code  or  three-digit  SIC  code 
as  the  pre-existing  business  and  the 
facts  related  to  the  new  activity  satisfy 
at  least  three  of  the  factors  in  paragraphs 
(b)(2)(i)(A)  through  (G)  of  this  section. 
Third,  an  activity  will  be  closelv  related 
to  a  pre-existing  business  if  the  pre- 
existing business  is  making  a 
component  product  or  end-product 
form,  as  defined  in  §  1.936-5(a](l).  Q  & 
Al.  and  the  new  activity  is  making  an 
integrated  product  (or  end-product  form 
with  fewei-  excluded  components),  that 
is  not  within  the  same  six-digit  NAICS 
code  (or  four-digit  SIC  code)  as  the  pre- 
existing business  solely  because  the 
component  product  and  the  integrated 
product  (or  the  two  end-product  forms) 
have  different  end-uses. 

Paragraph  (b)(3)  provides  that  a 
business  activity  of  a  possessions 
corporation  is  considered  to  be  a  pre- 
existing business  if  the  possessions 
corporation  was  actively  engaged  in  the 
activity  within  the  possession  on  or 
before  October  13,  1995,  and  the 
possessions  corporation  elected  the 
benefits  of  the  Puerto  Rico  and 
possession  tax  credit  pursuant  to  an 
election  which  was  in  effect  for  the 
taxable  year  that  included  October  13, 
1995. 

Paragraph  (b)(3)(ii)  explains  how  the 
acquisition  of  all  of  the  assets  or  the 
stock  of  an  existing  credit  claimant  can 
affect  the  determination  of  whether  an 
activity  is  a  pre-existing  business.  It  is 
intended  that  an  activity  that  is  a  pre- 
existing business  of  an  existing  credit 
claimant  and  that  continues  to  be 
carried  on  in  the  possession  by  any 
affiliated  or  non-affiliated  existing  credit 
claimant  should  continue  to  be 
characterized  as  a  pre-existing  activity 
since  all  the  assets  and  activity  remain 
in  the  possession  and  no  new  activity  is 
introduced  there.  A  non-affiliated 
acquiring  corporation  will  not  be  bound 
by  any  section  936(h)  election  made  by 
the  predecessor  existing  credit  claimant 
with  respect  to  that  business  activity. 

Where  all  of  the  assets  related  to  a 
pre-existing  activity  of  an  existing  credit 
claimant  are  acquired  by  a  corporation 
that  is  not  an  existing  credit  claimant, 
but  that  continues  the  activity  in  the 
possession,  the  regulation  provides  that 
if  the  acquiring  corporation  makes  an 
election  under  section  936(e)  for  the 
taxable  year  of  the  acquisition,  the 
acquired  activity  will  be  treated  as  a 
pre-existing  activity  of  the  acquiring 
corporation,  and  the  acquiring 
corporation  will  be  treated  as  an 
existing  credit  claimant.  The  acquiring 
corporation  will  be  deemed  to  satisfy 


the  rules  of  section  936(a)(2)  for  the  year 
of  acouisition. 

In  tne  case  of  an  acquisition  of  all  the 
assets  of  a  non-affiliated  existing  credit 
claimant,  the  acquiring  corporation  will 
not  be  bound  by  its  predecessor's 
elections  under  sections  936(a)(4)  and 
(h)  regarding  that  business  activity. 

A  mere  change  in  the  ownership  of  a 
possessions  corporation  will  not  affect 
its  status  as  an  existing  credit  claimant 
for  purposes  of  determining  whether  an 
activity  is  closely  related  to  a  pre- 
existing business. 

Paragraph  (b)(4)  provides  that  the  test 
for  a  new  line  of  business  is  only 
applied  at  the  time  the  new  activity  is 
added  (as  opposed  to  the  test  of  whether 
a  new  line  of  business  is  substantial, 
which  is  applied  annually  under 
paragraph  (c)  of  this  section). 

Paragraph  (c)(1)  provides  the  general 
rule  for  determining  when  a  new  line  of 
business  becomes  substantial.  The 
paragraph  explains  that,  for  purposes  of 
section  936  and  section  30A,  a  new  line 
of  business  of  a  possessions  corporation 
is  treated  as  substantial  in  the  first 
taxable  year  in  which  it  satisfies  either 
of  the  following  two  tests:  (1)  The 
possessions  corporation  derives  more 
than  15  percent  of  its  gross  income  for 
the  taxable  year  from  that  line  of 
business  (the  gross  income  test):  or  (2) 
the  possessions  corporation  directly 
uses  in  that  line  of  business  more  than 
15  percent  of  its  total  assets  (the  assets 
test).  This  position  generally  reflects  the 
rules  of  §1.7704-2(c)(l). 

For  purposes  of  the  gross  income  test, 
paragraph  (c)(2)  provides  that  the 
denominator  is  the  amount  that  is  the 
gross  income  of  the  possessions 
corporation  for  the  current  taxable  year, 
while  the  numerator  is  the  gross  income 
of  the  new  line  of  business  for  the 
current  taxable  year.  The  gross  income 
test  must  be  applied  at  the  end  of  each 
taxable  year.  The  income  is  not  to  be 
annualized  when  a  new  activity  begins 
late  in  the  taxable  year.  Testing  should 
occur  on  a  company-by-company  basis, 
if  a  consolidated  group  election  was 
made  pursuant  to  section  936(i)(5).  In 
the  case  of  a  new  line  of  business 
acquired  through  the  purchase  of  all  of 
the  assets  of  an  existing  credit  claimant, 
the  gross  income  test  for  the  acquiring 
corporation  for  the  year  of  the 
acquisition  includes  only  the  income 
from  the  date  of  acquisition  through  the 
end  of  the  taxable  year  that  includes  the 
date  of  acquisition. 

Paragraph  (c)(3)  provides  rules  for 
applying  the  annual  assets  test.  For 
purposes  of  the  assets  test,  paragraph 
{c){3)  provides  that  the  denominator  is 
the  adjusted  tax  bases  of  the  total  assets 
of  the  possessions  corporation  for  the 


current  taxable  year,  while  the 
numerator  is  the  adjusted  tax  bases  of 
the  total  assets  utilized  in  the  new  line 
of  business  for  the  current  taxable  year. 
Total  assets  include  intangibles,  cash 
and  receivables.  In  order  to  provide  for 
administrative  convenience  for  both  the 
taxpayer  and  the  IRS  and  for  greater 
certainty  in  the  result,  the  test  uses  the 
adjusted  tax  bases  of  the  applicable 
assets  since  these  amounts  are  already 
reflected  in  the  books  and  records  of  the 
possessions  corporation. 

Paragraph  (c)(3)(ii)  permits  an 
exception  to  the  assets  test.  A  new  line 
of  business  of  a  possessions  corporation 
will  not  be  treated  as  substantial  as  a 
result  of  the  assets  test  if  an  event  that 
is  not  reasonably  anticipated  causes  the 
adjusted  tax  bases  of  the  assets  used  in 
the  new  line  of  business  to  exceed  15 
percent  of  the  adjusted  tax  basis  of  the 
possessions  corporation's  total  assets. 
An  event  that  is  not  reasonably 
anticipated  would  include  the 
destruction  of  plant  and  equipment  of 
the  pre-existing  business  due  to  a 
hurricane  or  other  natural  disaster  or 
other  similar  circumstances  beyond  the 
control  of  the  possessions  corporation. 
The  expiration  of  a  patent  is  not  such 
an  event  and  thus  will  not  trigger  this 
exception. 

Paragraph  (d)  contains  five  examples 
that  illustrate  the  rules  of  this  temporary 
regulation. 

Paragraph  (e)  provides  that  a 
possessions  corporation  that  adds  a 
significant  new  line  of  business  during 
a  taxable  year  may  not  claim  the  Puerto 
Rico  and  possession  tax  credit  on  its 
retiu-n  for  the  taxable  year  in  which  the 
substantial  new  line  of  business  is 
added  or  a  new  line  of  business 
becomes  substantial. 

Paragraph  (f)  provides  that  the 
temporary  regulation  will  apply  to 
taxable  years  of  the  possessions 
corporation  beginning  after  August  19, 
1998.  However,  taxpayers  may  elect  to 
apply  all  of  the  provisions  of  the 
regulation  for  any  open  taxable  years 
beginning  after  December  31,  1995. 
Once  an  election  is  made,  the  regulation 
will  apply  for  all  subsequent  taxable 
years.  The  temporary  regulations  will 
not  apply  to  the  activities  of  pre-existing 
businesses  for  taxable  years  beginning 
before  January  1,  1996. 

Special  Analyses 

It  has  been  determined  that  this 
temporary  regulation  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
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to  these  regulations,  and  because  the 
regulation  does  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Moreover,  the 
rules  contained  in  this  Treasury 
decision  provide  taxpayers  v^rith 
immediate  guidance  necessary  to 
comply  with  section  936(j)(9)(B),  which 
was  effective  for  taxable  years  beginning 
after  December  31,  1995.  In  the  absence 
of  temporary  regulations,  the  only 
guidance  regarding  what  is  a  new  line  of 
business  is  a  reference  in  the  legislative 
history  to  the  principles  of  §1.7704-2(d) 
of  the  regulations.  The  only  guidance 
regarding  what  is  substantial  is  a 
reference  to  §  1.7704-2(c)  in  the  Joint 
Committee  Explanation  (Blue  Book)  of 
Public  Law  104-188.  Although  a 
possessions  corporation  might  be  able  to 
construct  a  tax  return  position  based  on 
this  information,  the  effect  of 
misinterpretation  is  severe — 
disqualification  as  an  existing  credit 
claimant,  without  benefits  for  either  the 
substantial  new  line  of  business  or  the 
pre-existing  business.  Taxpayers  must 
have  unambiguous  guidance  on  which 
they  can  immediately  rely  in  structuring 
their  possession  corporation  business 
activities.  For  these  reasons  this 
temporary  regulation  is  needed  to 
ensure  the  efficient  administration  of 
the  tax  laws.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  this 
temporary  regulation  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  effect  on  small  business. 

Drafting  Information.  The  principal 
author  of  these  regulations  is  Patricia  A. 
Bray  of  the  Office  of  the  Associate  Chief 
Counsel  (International),  within  the 
office  of  Chief  Counsel,  IRS.  However, 
other  personnel  from  the  11^  and  the 
Department  of  the  Treasury  participated 
in  the  development  of  these  regulations. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— JNCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *    *    * 

Section  1.936-llT  also  issued  under 
26  U.S.C.  936(j).  *    *    * 

Par.  2.  Section  1.936-1  IT  is  added  to 
read  as  follows: 


§1.936-11T    New  lines  of  business 
prohibited  (temporary). 

(a)  In  general.  A  possessions 
corporation  that  is  an  existing  credit 
claimant,  as  defined  in  section 
936(j)(9)(A),  and  that  adds  a  substantial 
new  line  of  business  during  a  taxable 
year,  or  that  has  a  new  line  of  business 
that  becomes  substantial  during  the 
taxable  year,  will  cease  to  be  an  existing 
credit  claimant  as  of  the  close  of  the 
taxable  year  ending  before  either  such 
taxable  year.  The  term  new  line  of 
business  is  defined  in  paragraph  (b)  of 
this  section.  The  term  substantial  is 
defined  in  paragraph  (c)  of  this  section. 
Paragraph  (d)  of  this  section  provides 
examples  illustrating  the  rules  of 
paragraphs  (a)  through  (c)  of  this 
section.  Paragraph  (e)  of  this  section 
instructs  a  possessions  corporation  not 
to  claim  the  Puerto  Rico  and  possession 
tax  credit  on  its  return  if  it  has  added 

a  substantial  new  line  of  business 
during  the  taxable  year.  Paragraph  (f)  of 
this  section  is  the  effective  date 
provision. 

(b)  Xew  line  of  business — (1)  In 
general.  A  new  line  of  business  is  any 
business  activity  of  the  possessions 
corporation  that  is  not  closely  related  to 
a  pre-existing  business  of  the 
possessions  corporation.  The  term 
closely  related  is  defined  in  paragraph 
(b)(2)  of  this  section.  The  term  pre- 
existing business  is  defined  in 
paragraph  (b)(3)  of  this  section. 

(2)  Closely  related.  All  the  facts  and 
circumstances  must  be  considered, 
including  paragraphs  (b)(2)(i)(A) 
through  (H)  of  this  section,  to  determine 
whether  a  new  activity  is  closely  related 
to  a  pre-existing  business  of  the 
possessions  corporation,  and  thus  is  not 
a  new  line  of  business. 

(i)  Factors.  The  following  factors  will 
help  to  establish  that  a  new  activity  is 
closely  related  to  a  pre-existing  business 
activity  of  the  possessions  corporation — 

(A)  The  activity  provides  products  or 
services  very  similar  to  the  products  or 
services  provided  by  the  pre-existing 
business: 

(B)  The  activity  markets  products  and 
services  to  the  same  class  of  customers 
as  that  of  the  pre-existing  business: 

(C)  The  activitv  is  of  a  tvpe  that  is 
normally  conducted  in  the  same 
business  location  as  the  pre-existing 
business; 

(D)  The  activity  requires  the  use  of 
similar  operating  assets  as  those  used  in 
the  pre-existing  business; 

(E)  The  activity's  economic  success 
depends  on  the  success  of  the  pre- 
existing business; 

(F)  The  activity  is  of  a  type  that  would 
normally  be  treated  as  a  unit  with  the 


pre-existing  business  in  the  business" 
accounting  records; 

(G)  If  the  activity  and  the  pre-existing 
business  are  regulated  or  licensed,  thev 
are  regulated  or  licensed  by  the  same  or 
similar  goverrmiental  authority;  and 

(H)  The  United  States  Bureau  of  the 
Census  assigns  the  activity  the  same  six- 
digit  North  American  Industry 
Classification  System  (NAICS)  code  or 
four-digit  Industry-  Number  Standard 
Identification  code  (SIC  code)  as  the 
pre-existing  business.  In  the  case  of  a 
pre-existing  business  or  activity  that  is 
listed  under  a  NAICS  code  of  99999, 
Unclassified  Establishments,  or  under  a 
miscellaneous  category  (most  NAICS 
codes  that  end  in  a  "9  "  are 
miscellaneous  categories),  the  similarity 
in  NAICS  codes  is  ignored  as  a  factor  in 
determining  whether  the  activity  is 
closely  related  to  the  pre-existing 
business.  The  dissimilarity  of  the 
NAICS  code  is  considered  in 
determining  whether  the  activity  is 
closely  related  to  the  pre-existing 
business.  For  purposes  of  this  section, 
NAICS  codes  must  be  set  forth  in  the 
North  American  Industry  Classification 
System  (United  States)  Manual  that  is  in 
effect  for  the  taxable  year  during  which 
a  new  line  of  business  is  added.  The 
official  NAICS-United  States  Manual  is 
available  in  both  printed  and  electronic 
versions  from  the  National  Technical 
Information  Ser\ice  (NTIS)  at  1-800- 
553-6847  or  at  the  NTIS  NAICS  web  site 
at  <http://www\ntis.gov/naics>.  In  the 
case  of  a  pre-existing  business  or 
activity  that  is  listed  under  a  SIC  code 
of  9999,  Nonclassifiable  Establishments, 
or  under  a  miscellaneous  category  (most 
SIC  codes  ending  in  "9"  are 
miscellaneous  categories),  the  similarity 
in  SIC  codes  is  ignored  as  a  factor  in 
determining  whether  the  activity  is 
closely  related  to  the  pre-existing 
business.  The  dissimilarity  of  the  SIC 
codes  is  considered  in  determining 
whether  the  activity  is  closely  related  to 
the  pre-existing  business  The  SIC  codes 
are  set  forth  in  the  Executive  Office  of 
the  President.  Office  of  Management 
and  Budget.  Standard  Industrial 
Classification  Manual,  that  is  in  effect 
for  the  taxable  year  during  which  a  new 
line  of  business  is  added.  A  printed 
version  of  the  official  SIC  Manual  is 
available  from  the  National  Technical 
Information  Ser\ice  (NTIS)  at  1-800- 
553-6847. 

(ii)  Safe  harbors.  An  activity  is  closely 
related  to  a  pre-existing  business  and 
thus  is  not  a  new  line  of  business  in  the 
following  three  cases — 

(A)  If  the  activity  is  within  the  same 
six-digit  NAICS  code  (or  four-digit  SIC 
code); 
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(B)  If  both  the  pre-existing  business 
activity  and  the  new  activity  are  within 
the  same  five-digit  NAICS  code  (or 
three-digit  SIC  code)  and  the  facts 
relating  to  the  new  activity  satisfy  at 
least  three  of  the  factors  listed  in 
paragraph  (b){2)(i)  (A)  through  (G)  of 
this  section;  or 

(C)  If  the  pre-existing  business  is 
making  a  component  product  or  end- 
product  form,  as  defined  in  §  1.936- 
5(a)(1),  Q  &  Al.  and  the  new  business 
activity  is  making  an  integrated  product, 
or  an  end-product  form  with  fewer 
excluded  components,  that  is  not  within 
the  same  six-digit  NAICS  code  (or  four- 
digit  SIC  code)  as  the  pre-existing 
business  solely  because  the  component 
product  and  the  integrated  product  (or 
two  end-product  forms)  have  different 
end-uses. 

(3)  Pre-existing  business — (i)  In 
general.  Except  as  provided  in 
paragraph  (b)(3)  (ii)  and  (4)  of  this 
section,  a  business  activity  is  a  pre- 
existing business  of  the  existing  credit 
claimant  if — 

(A)  The  existing  credit  claimant  was 
actively  engaged  in  the  activity  within 
the  possession  on  or  before  October  13. 
1995;  and 

(B)  The  existing  credit  claimant  has 
elected  the  benefits  of  the  Puerto  Rico 
and  possession  tax  credit  pursuant  to  an 
election  which  is  in  effect  for  the 
taxable  year  that  includes  October  13, 
1995. 

(ii)  Acquisition  of  all  of  the  assets  or 
stock  of  an  existing  credit  claimant.  (A) 
If  all  the  assets  of  a  pre-existing  business 
of  an  existing  credit  claimant  are 
acquired  by  an  affiliated  or  non- 
affiliated existing  credit  claimant  which 
carries  on  the  business  activity  of  the 
predecessor  existing  credit  claimant,  the 
acquired  business  activity  will  be 
treated  as  a  pre-existing  business  of  the 
acquiring  corporation.  A  non-affiliated 
acquiring  corporation  will  not  be  bound 
by  any  section  936(h)  election  made  by 
the  predecessor  existing  credit  claimant 
with  respect  to  that  business  activity. 

(B)  Where  all  of  the  assets  of  a  pre- 
existing business  of  an  existing  credit 
claimant  are  acquired  by  a  corporation 
that  is  not  an  existing  credit  claimant, 
if  the  acquiring  corporation  makes  a 
section  936(e)  election  for  the  taxable 
year  in  which  the  assets  are  acquired — 

[1]  The  acquiring  corporation  will  be 
treated  as  an  existing  credit  claimant  for 
the  year  of  acquisition; 

(2)  The  activity  will  be  considered  a 
pre-existing  business  of  the  acquiring 
corporation; 

(3)  The  acquiring  corporation  will  be 
deemed  to  satisfy  the  rules  of  section 
936(a)(2)  for  the  year  of  acquisition;  and 


(4)  After  making  an  election  under 
section  936(e),  a  non-affiliated  acquiring 
corporation  will  not  be  bound  by 
elections  under  sections  936(a)(4)  and 
(h)  made  by  the  predecessor  existing 
credit  claimant. 

(C)  A  mere  change  in  the  stock 
ownership  of  a  possessions  corporation 
will  not  affect  its  status  as  an  existing 
credit  claimant  for  purposes  of  this 
section. 

(4)  Timing  rule.  The  tests  for  a  new 
line  of  business  in  this  paragraph 
(whether  the  new  activity  is  closely 
related  to  a  pre-existing  business)  are 
applied  only  at  the  end  of  the  taxable 
year  during  which  the  new  activity  is 
added. 

(c)  Substantial — (1)  In  general.  For 
purposes  of  section  936  and  section 
30A,  a  new  line  of  business  is 
considered  to  be  substantial  as  of  the 
earlier  of — 

(i)  The  taxable  year  in  which  the 
possessions  corporation  derives  more 
that  15  percent  of  its  gross  income  from 
that  new  line  of  business  (gross  income 
test);  or 

(ii)  The  taxable  year  in  which  the 
possessions  corporation  directly  uses  in 
that  new  line  of  business  more  that  15 
percent  of  its  assets  (assets  test). 

(2)  Gross  income  test.  The 
denominator  in  the  gross  income  test  is 
the  amount  that  is  the  gross  income  of 
the  possessions  corporation  for  the 
current  taxable  year,  while  the 
numerator  is  the  amount  that  is  the 
gross  income  of  the  new  line  of  business 
for  the  current  taxable  year.  The  gross 
income  test  is  applied  at  the  end  of  each 
taxable  year.  For  purposes  of  this  test, 

if  a  new  line  of  business  is  added  late 
in  the  taxable  year,  the  income  is  not  to 
be  annualized  in  that  year.  In  the  case 
of  a  new  line  of  business  acquired 
through  the  purchase  of  assets,  the  gross 
income  of  such  new  line  of  business  for 
the  taxable  year  of  the  acquiring 
corporation  that  includes  the  date  of 
acquisition  is  determined  from  the  date 
of  acquisition  through  the  end  of  the 
taxable  year.  In  the  case  of  a 
consolidated  group  election  made 
pursuant  to  section  936(i)(5),  the  test 
applies  on  a  company  by  company  basis 
and  not  on  a  consolidated  basis. 

(3)  Assets  test—(i)  Computation.  The 
denominator  is  the  adjusted  tax  basis  of 
the  total  assets  of  the  possessions 
corporation  for  the  current  taxable  year. 
The  numerator  is  the  adjusted  tax  basis 
of  the  total  assets  utilized  in  the  new 
line  of  business  for  the  current  taxable 
year.  The  assets  test  is  computed 
annually  using  all  assets  including  cash 
and  receivables. 

(ii)  E.xception.  A  new  line  of  business 
of  a  possessions  corporation  will  not  be 


treated  as  substantial  as  a  result  of 
meeting  the  assets  test  if  an  event  that 
is  not  reasonably  anticipated  causes 
assets  used  in  the  new  line  of  business 
of  the  possessions  corporation  to  exceed 
15  percent  of  the  adjusted  tax  basis  of 
the  possession  corporation's  total  assets. 
For  example,  an  event  that  is  not 
reasonably  anticipated  would  include 
the  destruction  of  plant  and  equipment 
of  the  pre-existing  business  due  to  a 
hurricane  or  other  natural  disaster,  or 
other  similar  circumstances  beyond  the 
control  of  the  possessions  corporation. 
The  expiration  of  a  patent  is  not  such 
an  event  and  will  not  trigger  this 
exception. 

(d)  Examples.  The  following  examples 
illustrate  the  rules  described  in 
paragraphs  (a),  (b).  and  (c)  of  this 
section.  In  the  following  examples,  X 
Corp.  is  an  existing  credit  claimant 
unless  otherwise  indicated: 

Example  1.  X  Corp.  is  a  pharmaceutical 
corporation  which  manufactured  bulk 
chemicals  (a  component  product).  In  March 
1997,  X  Corp.  began  to  also  manufacture  pills 
(e.g.,  finished  dosages  or  an  integrated 
product).  The  new  activity  provides  products 
very  similar  to  the  products  provided  by  the 
pre-existing  business.  The  new  activity  is  of 
a  type  that  is  normally  conducted  in  the  same 
business  location  as  the  pre-existing 
business.  The  activity's  economic  success 
depends  on  the  success  of  the  pre-existing 
business.  The  manufacture  of  bulk  chemicals 
is  in  NAICS  code  325411,  Medicinal  and 
Botanical  Manufacturing,  while  the 
manufacture  of  the  pills  is  in  NAICS  code 
325412,  Pharmaceutical  Preparation 
Manufacturing.  Although  the  products  have 
a  different  end-use,  may  be  marketed  to  a 
different  class  of  customers,  and  may  not  use 
similar  operating  assets,  they  are  within  the 
same  five-digit  NAICS  code  and  the  activity 
also  satisfies  paragraphs  (b)(2)(i)  (A).  (C),  and 
(E)  of  this  section.  The  manufacture  of  the 
pills  by  X  Corp.  will  be  considered  closely 
related  to  the  manufacture  of  the  bulk 
chemicals.  Therefore,  X  Corp.  did  not  add  a 
new  line  of  business  because  it  falls  within 
the  safe  harbor  rule  of  paragraph  {b)(2)(ii)(B) 
of  this  section. 

Example  2.  X  Corp.  currently  manufactures 
printed  circuit  boards  in  a  possession.  As  a 
result  of  a  technological  breakthrough,  X 
Corp.  could  produce  the  printed  circuit 
boards  more  efficiently  if  it  modified  its 
existing  production  methods.  Because 
demand  was  high,  X  Corp.  expanded  its 
facilities  to  support  the  production  of  its 
current  products  when  it  modified  its 
production  methods.  After  these 
modifications  to  the  facilities  and  production 
methods,  the  products  produced  through  the 
new  technology  were  in  the  same  six-digit 
NAICS  code  as  products  produced  previously 
by  X  Corp.  See  paragraph  (b)(2)(ii)(A)  of  this 
section.  Therefore,  X  Corp.  will  not  be 
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considered  to  have  added  a  new  line  of 
business  for  purposes  of  paragraph  (b)  of  this 
section. 

Example  3.  X  Corp.  has  manufactured 
Device  A  in  Puerto  Rico  for  a  number  of  years 
and  began  to  manufacture  Device  B  in  Puerto 
Rico  in  1997.  Device  A  and  Device  B  are  both 
used  to  conduct  electrical  current  to  the  heart 
and  are  both  sold  to  cardiologists.  There  is 
no  significant  change  in  the  type  of  activity 
conducted  in  Puerto  Rico  after  the  transfer  of 
the  manufacturing  of  Device  B  to  Puerto  Rico. 
Similar  manufacturing  equipment, 
manufacturing  processes  and  skills  are  used 
in  the  manufacture  of  both  devices.  Both  are 
regulated  and  licensed  by  the  Food  and  Drug 
Administration.  The  economic  success  of 
Device  B  is  dependent  upon  the  success  of 
Device  A  only  to  the  extent  that  the  liability 
and  manufacturing  prowess  with  respect  to 
one  reflects  favorably  on  the  other. 
Depending  upon  the  heart  abnormality,  the 
cardiologist  may  choose  to  use  Device  A, 
Device  B  or  both  on  a  patient.  Both  devices 
are  within  the  same  business  sector  of  the 
taxpayer's  business.  The  manufacture  of 
Device  A  is  in  the  six-digit  NAICS  code 
339112,  Surgical  and  Medical  Instrument 
Manufacturing.  The  manufacture  of  Device  B 
is  in  the  six-digit  NAICS  code  334510, 
Electromedical  and  electro-therapeutic 
Apparatus  Manufacturing.  (The  manufacture 
of  Device  A  is  in  the  four-digit  SIC  code 
3845,  Electromedical  and  Electrotheraputic 
Apparatus.  The  manufacture  of  Device  B  is 
in  the  four-digit  SIC  code  3841,  Surgical  and 
Medical  Instruments  and  Apparatus.)  The 
safe  harbor  of  paragraph  (b)(2)(ii){B)  of  this 
section  applies  because  the  two  activities  are 
within  the  same  three-digit  SIC  code  and 
Corp.  X  satisfies  paragraphs  (b)(2)(i)  (A),  (B). 
(C),  (D),  (F),  and  (G)  of  this  section. 

Example  4.  X  Corp.  has  been 
manufacturing  house  slippers  in  Puerto  Rico 
since  1990.  Y  Corp.  is  a  U.S.  corporation  that 
is  not  affiliated  with  X  Corp.  and  is  not  an 
existing  credit  claimant.  Y  Corp.  has  been 
manufacturing  snack  food  in  the  United 
States.  In  1997,  X  Corp.  purchased  the  assets 
of  Y  Corp.  and  began  to  manufacture  snack 
food  in  Puerto  Rico.  House  slipper 
manufacturing  is  in  the  six-digit  NAICS  code 
316212  (Four-digit  SIC  code  3142,  House 
Slippers).  The  manufacture  of  snack  foods 
falls  under  the  six-digit  NAICS  code  311919. 
Other  Snack  Food  Manufacturing  (four-digit 
SIC  code  2052,  Cookies  and  Crackers 
(pretzels)).  Because  these  activities  are  not 
within  the  same  five  or  six  digit  NAICS  code 
(or  the  same  three  or  four-digit  SIC  code),  and 
because  snack  food  is  not  an  integrated 
product  that  contains  house  slippers,  the  safe 
harbor  of  paragraph  (b)(2)(ii)  of  this  section 
cannot  apply.  Considering  all  the  facts  and 
circumstances,  including  the  eight  factors  of 
paragraph  (b)(2)(i)  of  this  section,  the  snack 
food  manufacturing  activity  is  not  closely 
related  to  the  manufacture  of  house  slippers, 
and  is  a  new  line  of  business,  within  the 
meaning  of  paragraph  (b)  of  this  section. 

Example  5.  X  Corp.  is  an  existing  credit 
claimant  that  has  elected  the  profit-split 
method  for  computing  taxable  income.  P 
Corp.  was  not  an  existing  credit  claimant  and 
manufactured  a  product  in  a  different  five- 
digit  NAICS  code  than  the  product 


manufactured  by  X  Corp.  In  1997,  X  Corp. 
acquired  the  stock  of  P  Corp.  and  liquidated 
P  Corp.  in  a  tax-free  liquidation  under 
section  332,  but  continued  the  business 
activity  of  P  Corp.  as  a  new  business 
segment.  Assume  that  this  new  business 
segment  is  a  new  line  of  business  within  the 
meaning  of  paragraph  (c)  of  this  section.  In 
1997,  X  Corp.  has  gross  income  from  the 
active  conduct  of  a  trade  or  business  in  a 
possession  computed  under  section  936(a)(2) 
of  S500  million  and  the  adjusted  tax  basis  of 
its  assets  is  S200  million.  The  new  business 
segment  had  gross  income  of  S60  million,  or 
12  percent  of  the  X  Corp.  gross  income,  and 
the  adjusted  basis  of  the  new  segment's  assets 
was  S20  million,  or  10  percent  of  the  X  Corp. 
total  assets.  In  1997,  X  Corp.  does  not  derive 
more  than  15  percent  of  its  gross  income,  or 
directly  use  more  that  15  percent  of  its  total 
assets,  from  the  new  business  segment.  Thus, 
the  new  line  of  business  acquired  from  P 
Corp.  is  not  a  substantial  new  line  of 
business  within  the  meaning  of  paragraph  (c) 
of  this  section,  and  the  new  activity  will  not 
cause  X  Corp.  to  lose  its  status  as  an  existing 
credit  claimant  during  1997.  In  1998, 
however,  the  gross  income  of  X  Corp.  grew 
to  S750  million  while  the  gross  income  of  the 
new  line  of  business  grew  to  S150  million. 
or  20%  of  the  X  Corp.  1998  gross  income 
Thus,  in  1998,  the  new  line  of  business  is 
substantial  within  the  meaning  of  paragraph 
(c)  of  this  section,  and  X  Corp.  loses  its  status 
as  an  existing  credit  claimant  as  of  December 
31,  1997. 

(e)  Loss  of  status  as  existing  credit 
claimant.  An  existing  credit  claimant 
that  adds  a  substantial  new  line  of 
business  in  a  taxable  year,  or  that  has  a 
new  line  of  business  that  becomes 
substantial  in  a  taxable  year,  loses  its 
status  as  an  existing  credit  claimant  as 
of  the  close  of  the  taxable  year  ending 
before  either  such  taxable  year.  In  such 
case,  the  possession  corporation  must 
not  claim  the  Puerto  Rico  and 
possession  tax  credit  on  its  return  for 
the  taxable  year  in  which  the  substantial 
new  line  of  business  is  added  or  a  new 
line  of  business  becomes  substantial. 

(f)  Effective  date — (1)  General  rule. 
This  section  applies  to  taxable  years  of 
a  possessions  corporation  beginning 
after  August  19,  1998. 

(2)  Election  for  retroactive 
application.  Taxpayers  may  elect  to 
apply  retroactively  all  the  provisions  of 
this  section  for  any  open  taxable  year 
beginning  after  December  31,  1995. 
Such  election  will  be  effective  for  the 
year  of  the  election  and  all  subsequent 
taxable  years.  This  section  will  not 
apply  to  activities  of  pre-existing 


businesses  for  taxable  years  beginning 
before  January  1,  1996. 
Michael  P.  Dolan. 

Depu  ty  Commissioner  of  Internal  Revenue. 

Approved. 
Donald  C.  Lubick. 

Assistant  Secretary  of  the  T^easur^^ 

[FR  Doc.  98-21826  Filed  8-18-98.  8  45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  20  and  602 

[TD  8779] 

RIN  1545-AU27 

Estate  and  Gift  Tax  Marital  Deduction 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  amending  the  estate  tax 
marital  deduction  regulations.  The 
amendments  are  made  to  conform  the 
estate  tax  regulations  to  recent  court 
decisions  in  Estate  of  Clavton  v. 
Commissioner,  976  F.2d  1486  (5th  Cir. 
1992),  rev'g  97  T.C.  327  (1991);  Estate  of 
Robertson  v.  Commissioner.  15  F.3d  779 
(8th  Cir.  1994),  revg  98  T.C.  678  (1992); 
Estate  of  Spencer  V.  Commissioner.  43 
F.3d  226  (6th  Cir.  1995),  revg  T.C. 
Memo.  1992-579;  and  Estate  of  Clack  v. 
Commissioner.  106  T.C.  131  (1996)  The 
amendments  affect  estates  of  decedents 
electing  the  marital  deduction  for 
qualified  terminable  interest  propertv 
(QTIP)  and  the  estates  of  the  surviving 
spouses  of  such  decedents. 

DATES:  These  regulations  are  effective 
August  19,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  B.  Hurwitz.  (202)  622-3090  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATJON: 
Paperwork  Reduction  Act 

The  collection  of  information  in  these 
final  regulations  has  been  reviewed  and. 
pending  receipt  and  evaluation  of 
public  comments,  approved  bv  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3507  and 
assigned  control  number  1545-1612. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  net  required  to 
respond  to,  a  collection  of  i.iformation 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  OMB. 
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The  collection  of  information  in  this 
regulation  is  in  §  20.2056(b)-7(d)(3)(ii). 
This  information  is  required  to  provide 
a  method  for  estates  of  decedents  whose 
estate  tax  returns  were  due  on  or  before 
February  18.  1997.  to  obtain  an 
extension  of  time  to  make  the  qualified 
terminable  interest  property  election 
under  section  2056(b)(7)(BJ(v).  This 
information  will  be  used  to  inform  the 
IRS  of  the  affected  estates  that  are 
electing  to  obtain  the  relief  granted  in 
the  regulation.  The  collection  of 
information  is  mandatory  for  those 
estates  that  seek  relief.  The  likely 
respondents  are  individuals 
representing  estates. 

Comments  concerning  the  collection 
of  information  should  be  directed  to 
OMB.  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503.  with  copies  to 
the  Internal  Revenue  Service.  Attention: 
IRS  Reports  Clearance  Officer, 
OP:FS:FP,  Washington,  DC  20224.  Any 
such  comments  should  be  submitted  not 
later  than  October  19,  1998.  Comments 
are  specifically  requested  concerning: 

Whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  IRS,  including 
whether  the  information  will  have 
practical  utility. 

The  accuracy  of  the  estimated  burden 
associated  with  the  collection  of 
information  (see  below): 

How  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  collected: 

How  to  minimize  the  burden  of 
complying  with  the  collection  of 
information,  including  the  application 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Estimates  of  the  reporting  burden  in 
these  final  regulations  will  be  reflected 
in  the  burden  of  Form  843  (Claim  for 
Refund  and  Request  for  Abatement)  and 
Form  706  (Estate  Tax  Return)  or  706NA 
(Estate  Tax  Return  for  Nonresident 
Noncitizens). 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  March  1,  1994,  the  IRS  published 
final  estate  and  gift  tax  regulations  (26 
CFR  part  20  and  part  25)  under  sections 


2044,  2056.  2207A, 2519, 2523,  and 
6019  of  the  Internal  Revenue  Code 
(Code)  in  the  Federal  Register  (59  FR 
9642).  At  that  time,  §  20.2056(b)-7(d)(3) 
provided  that  an  income  interest  (or  life 
estate)  that  is  contingent  upon  the 
executor's  election  under  section 
2056(b)(7)(B)(v)  (the  QTIP  election)  is 
not  a  qualifying  income  interest  for  life. 

On  February  18,  1997,  temporary 
regulations  (TD  8714)  amending  the 
existing  final  estate  tax  regulations 
relating  to  the  marital  deduction  for 
qualified  terminable  interest  property 
(QTIP)  were  published  in  the  Federal 
Register  (62  FR  7156).  A  notice  of 
proposed  rulemaking  (REG-209830-96) 
cross-referencing  the  temporary 
regulations  was  published  in  the 
Federal  Register  (62  FR  7188)  for  the 
same  day. 

The  temporary  regulations  provide 
that  an  income  interest  for  life  (or  life 
estate)  that  is  contingent  upon  the 
executor's  QTIP  election,  will  not, 
because  of  the  contingency,  fail  to  be  a 
qualifying  income  interest  for  life. 

Written  comments  responding  to  the 
notice  of  proposed  rulemaking  were 
received.  A  public  hearing  was  held  on 
June  3,  1997.  After  consideration  of  all 
the  comments,  the  proposed  regulations 
under  sections  2044  and  2056  are 
adopted  as  revised  by  this  Treasury 
decision,  and  the  corresponding 
temporary  regulations  are  removed. 

Explanation  of  Revisions  and  Summary 
of  Comments 

Under  section  2056(b)(7)(B)(ii),  the 
surviving  spouse  has  a  qualifying 
income  interest  for  life  in  property 
which  passes  from  the  decedent  if  (1) 
the  surviving  spouse  is  entitled  to  all  of 
the  income  from  the  property,  payable 
at  least  annually  (or  has  a  usufruct 
interest  for  life  in  the  property),  and  (2) 
no  person  has  a  power  to  appoint  any 
part  of  the  property  to  any  person  other 
than  the  surviving  spouse. 

Commentators  suggested  that  the 
regulation,  based  on  the  case  law, 
should  specifically  provide  that  as  a 
result  of  the  executor's  election  over  a 
portion  of  the  property,  in  cases  where 
the  unelected  portion  of  the  property 
passes  to  a  beneficiary  other  than  the 
surviving  spouse,  the  executor  will  not 
be  considered  to  have  a  power  to 
appoint  any  part  of  the  property  to  any 
person  other  than  the  surviving  spouse. 

The  final  regulation  is  clarified  to 
provide  that  an  interest  in  property  is 
eligible  for  treatment  as  qualified 
terminable  interest  property  if  the 
income  interest  is  contingent  upon  the 
executor's  election  and  if  that  portion  of 
the  property  for  which  no  election  is 
made  will  pass  to  or  for  the  benefit  of 


beneficiaries  other  than  the  surviving 
spouse.  Two  examples  provided  in  the 
temporary  regulations  have  been  revised 
in  the  final  regulations  to  conform  to 
this  clarification. 

Comments  were  also  received 
regarding  the  effective  date  of  the 
temporary  regulations.  It  was  suggested 
that  relief  should  be  made  available  for 
estates  of  decedents  that  did  not  make 
the  QTIP  election  on  their  estate  tax 
returns  because  the  surviving  spouse's 
income  interest  in  the  property  was 
contingent  upon  the  election  or  because 
the  nonelected  portion  of  the  property 
was  to  pass  to  a  beneficiary  other  than 
the  surviving  spouse.  Accordingly,  the 
final  regulations  provide  that  estates  of 
decedents  whose  estate  tax  returns  were 
due  on  or  before  February  18,  1997.  are 
granted  an  extension  of  time  to  make  the 
QTIP  election  if  (1)  the  period  of 
limitations  on  filing  a  claim  for  credit  or 
refund  under  section  6511(a)  has  not 
expired;  and  (2)  the  estate  submits  a 
statement  providing  that,  pursuant  to 
section  2044,  the  surviving  spouse's 
gross  estate  will  include  the  value,  at 
the  date  of  the  surviving  spouse's  death, 
of  the  property  for  which  the  QTIP 
election  is  being  made.  The  statement 
must  be  signed,  under  penalties  of 
perjury,  by  the  surviving  spouse,  the 
surviving  spouse's  legal  representative 
(if  the  surviving  spouse  is  legally 
incompetent),  or  the  surviving  spouse's 
executor  (if  the  surviving  spouse  is 
deceased). 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations  and,  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  the  notice 
of  proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  bilsiness. 

Drafting  Information.  The  principal 
author  of  these  regulations  is  Susan  B. 
Hurwitz.  Office  of  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries).  However,  other  personnel 
from  the  IRS 
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and  the  Treasury  Department 
participated  in  their  development. 

List  of  Subjects 

26  CFR  Part  20 

Estate  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Poft  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  20  and  602 
are  amended  as  follows: 

PART  20— ESTATE  TAX;  ESTATES  OF 
DECEDENTS  DYING  AFTER  AUGUST 
16, 1954 

Paragraph  1.  The  authority  citation 
for  part  20  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *    *   * 

Par.  2.  hi  §  20.2044-1.  paragraph  (e). 
Example  8  is  added  to  read  as  follows: 

§  20.2044-1     Certain  property  for  which 
marital  deduction  was  previously  allowed. 

***** 

(e)*   *   • 

Example  8.  Inclusion  of  trust  property 
when  surviving  spouse  dies  before  first 
decedent's  estate  tax  return  is  filed.  D  dies 
on  July  1, 1997.  Under  the  terms  of  D's  will, 
a  trust  is  established  for  the  benefit  of  D's 
spouse,  S.  The  will  provides  that  S  is  entitled 
to  receive  the  income  from  that  portion  of  the 
trust  that  the  executor  elects  to  treat  as 
qualified  terminable  interest  property.  The 
remaining  portion  of  the  trust  passes  as  of  D's 
date  of  death  to  a  trust  for  the  benefit  of  C, 
D's  child.  The  trust  terms  otherwise  provide 
S  with  a  qualifying  income  interest  for  life 
under  section  2056(b)(7)(B)(ii).  S  dies  on 
February  10,  1998.  On  April  1,  1998,  D's 
executor  files  D's  estate  tax  return  on  which 
an  election  is  made  to  treat  a  portion  of  the 
trust  as  qualified  terminable  interest  property 
under  section  2056(b)(7).  S's  estate  tax  return 
is  filed  on  November  10,  1998.  The  value  on 
the  date  of  S's  death  of  the  portion  of  the 
trust  for  which  D's  executor  made  a  QTIP 
election  is  includible  in  S's  gross  estate 
under  section  2044. 

§20.2044-11    [Removed] 
Par.  3.  Section  20.2044-lT  is 

removed. 
Par.  4.  In  §  20.2056(b)-(7),  paragraphs 

(d)(3)  and  (h)  Example  6  are  revised  to 

read  as  follows: 

§  20.2056(b)-(7)    Election  with  respect  to 
life  estate  for  surviving  spouse. 

***** 

(d)  *  *  * 

(3)  Contingent  income  interests,  (i)  An 
income  interest  for  a  term  of  years,  or 
a  life  estate  subject  to  termination  upon 


the  occurrence  of  a  specified  event  (e.g., 
remarriage),  is  not  a  qualifying  income 
interest  for  life.  However,  a  qualifying 
income  interest  for  Hfe  that  is 
contingent  upon  the  executor's  election 
under  section  2056(b)(7)(B)(v)  will  not 
fail  to  be  a  qualifying  income  interest  for 
life  because  of  such  contingency  or 
because  the  portion  of  the  property  for 
which  the  election  is  not  made  passes 
to  or  for  the  benefit  of  persons  other 
than  the  surviving  spouse.  This 
paragraph  (d)(3)(i)  applies  with  respect 
to  estates  of  decedents  whose  estate  tax 
returns  are  due  after  February  18,  1997. 
This  paragraph  (d)(3)(i)  also  applies  to 
estates  of  decedents  whose  estate  tax 
returns  were  due  on  or  before  February 
18,  1997,  that  meet  the  requirements  of 
paragraph  (d)(3)(ii)  of  this  section. 

(ii)  Estates  of  decedents  whose  estate 
tax  returns  were  due  on  or  before 
February  18.  1997,  that  did  not  make  the 
election  under  section  2056(b)(7)(B)(v) 
because  the  surviving  spouse's  income 
interest  in  the  property  was  contingent 
upon  the  election  or  because  the 
nonelected  portion  of  the  property  was 
to  pass  to  a  beneficiary  other  than  the 
surviving  spouse  are  granted  an 
extension  of  time  to  make  the  QTIP 
election  if  the  following  requirements 
are  satisfied: 

(A)  The  period  of  limitations  on  filing 
a  claim  for  credit  or  refund  under 
section  6511(a)  has  not  expired. 

(B)  A  claim  for  credit  or  refund  is 
filed  on  Form  843  with  a  revised 
Recapitulation  and  Schedule  M,  Form 
706  (or  706NA)  that  signifies  the  QTIP 
election.  Reference  to  this  section 
should  be  made  on  the  Form  843. 

(C)  The  following  statement  is 
included  with  the  Form  843:  "The 
undersigned  certifies  that  the  property 
with  respect  to  which  the  QTIP  election 
is  being  made  will  be  included  in  the 
gross  estate  of  the  surviving  spouse  as 
provided  in  section  2044  of  the  Internal 
Revenue  Code,  in  determining  the 
federal  estate  tax  liability  on  the 
spouse's  death."  The  statement  must  be  • 
signed,  under  penalties  of  perjury,  by 
the  surviving  spouse,  the  surviving 
spouse's  legal  representative  (if  the 
surviving  spouse  is  legally 
incompetent),  or  the  surviving  spouse's 
executor  (if  the  surviving  spouse  is 
deceased). 
***** 

(h)  *    *    * 

Example  6.  Spouse's  qualifying  income 
interest  for  life  contingent  on  executor's 
election.  D's  will  established  a  trust 
providing  that  S  is  entitled  to  receive  the 
income,  payable  at  least  annually,  from  that 
portion  of  the  trust  that  the  executor  elects 
to  treat  as  qualified  terminable  interest 
property.  The  portion  of  the  trust  which  the 


executor  does  not  elect  to  treat  as  qualified 
terminable  interest  prof)erty  passes  as  of  D's 
date  of  death  to  a  trust  for  the  benefit  of  C. 
D's  child.  Under  these  facts,  the  executor  is 
not  considered  to  have  a  power  to  apjaoint 
any  part  of  the  trust  property  to  any  person 
other  than  S  during  S's  life. 


§20.2056(b)-7T    [Removed] 

Par.  5.  Section  20.2056(b)-7T  is 
removed. 

Par.  6.  Section  20.2056(b)-10  is 
revised  to  read  as  follows: 

§  20.2056(b)-1 0    Effective  dates. 

Except  as  specificallv  provided  in 
§§20.2056(b)-5(c)(3)  (ii)  and  (iii). 
20,2056{b)-7(d)(3),  20.2056(b)-7(e)(5), 
and  20.2056(b)-8(b).  the  provisions  of 
§§20.2056(b)-5(c).  20.2056(b)-7, 
20.2056(b)-8.  and  20.2056(b)-9  are 
applicable  with  respect  to  estates  of 
decedents  dying  after  March  1,  1994. 
With  respect  to  decedents  dying  on  or 
before  such  date,  the  executor  of  the 
decedent's  estate  may  rely  on  any 
reasonable  interpretation  of  the 
statutory  provisions. 

§20.2056(b)-10T     [Removed] 

Par.  7.  Section  20.2056(b)-10T  is 
removed. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  8.  In  §602.101,  paragraph  (c),  the 
entry  in  the  table  for  20.2056(b)-7  is 
revised  to  read  as  follows: 

§602.101     OMB  Control  numt>ers. 


(c) 


*    •    * 


CFR  part  or  section  where 
identified  and  descrit>ed 


Current 
OMB  con- 
trol No. 


20.2056(b)-7 


1545-0015 
1545-1612 


Michael  P.  Dolan. 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  July  27.  1998. 
Donald  C.  Lubick. 
Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  98-22089  Filed  8-l>i-  98:  8:45  am] 
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NATIONAL  MEDIATION  BOARD 

29  CFR  Part  1208 

Freedom  of  Information  Act, 
Implementation;  Fee  Schedule 

AGENCY:  National  Mediation  Board. 
ACTION:  Final  rule. 

SUMMARY:  The  National  Mediation 
Board  (NMB)  is  amending  its  rules 
implementing  the  Freedom  of 
Information  Act  (FOIA),  as  provided  by 
the  Freedom  of  Information  Reform  Act 
of  1986  which  requires  that  the  NMB 
promulgate  regulations,  pursuant  to 
notice  and  receipt  of  public  comment, 
specifying  the  schedule  of  fees 
applicable  to  the  processing  of  FOIA 
requests  and  establishing  procedures 
and  guidelines  for  determining  when 
such  fees  should  be  waived  or  reduced. 
The  revisions  substantially  conform  to 
the  Uniform  Freedom  of  Information 
Act  Fee  Schedule  and  Guidelines 
published  by  the  Office  of  Management 
and  Budget  in  the  Federal  Register  of 
March  27.  1987. 

DATES:  This  rule  is  effective  August  19, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  M.  Etters,  General  Counsel.  1301 
K  Street.  N.VV..  Suite  250.  Washington. 
DC  20572,  Telephone  (202)  523-5944. 
SUPPLEMENTARY  INFORMATION:  On 
February  13,  1998,  the  National 
Mediation  Board  published  a  proposed 
rule  under  the  FOIA.  See  63  FR  7331. 
Feb.  13,  1998.  Interested  parties  were 
afforded  an  opportunity  to  participate  in 
the  rulemaking  through  submission  of 
written  comments  on  the  proposed  rule. 
The  NMB  received  no  written 
comments.  The  Freedom  of  Information 
Reform  Act  of  1986  (Pub.  L.  99-570) 
requires  agencies  to  adopt  regulations 
that  conform  to  the  Act  regarding 
procedures  and  fees  for  obtaining  copies 
of  agency  records.  The  Reform  Act 
specifically  required  the  Office  of 
Management  and  Budget  (OMB)  to 
develop  and  issue  a  schedule  of  fees  and 
guidelines  pursuant  to  notice  and 
comment.  That  Act  also  required 
agencies  to  publish  their  own 
regulations  for  those  same  purposes 
based  upon  the  OMB  guidelines.  The 
regulations  represent  NMB's  response  to 
that  requirement.  They  are  based  upon 
the  OMB  guidelines. 

Executive  Order  12291 

This  rule  is  not  a  "major  rule"  under 
Executive  Order  12291  because  it  is  not 
"likely  to  result  in:  (1)  An  annual  effect 
on  the  economy  of  $100  million  or 
more;  (2)  A  major  increase  in  costs  or 
prices  for  consumers,  individual 


industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  Significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets."  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Regulatory  Flexibility  Act 

The  requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b),  do  not 
apply  because  the  rule  does  not  impose 
any  significant  economic  requirements 
upon  small  entities.  Accordingly,  no 
regulatory  flexibility  analysis  is 
required. 

Paperwork  Reduction  Act 

These  regulations  will  not  result  in 
any  implications  pursuant  to  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  29  CFR  Part  1208 

Freedom  of  information. 

In  consideration  of  the  foregoing,  the 
NMB  amends  29  CFR  Part  1208  as 
follows: 

PART  1208— AVAILABILITY  OF 
INFORMATION 

1.  The  authority  citation  for  part  1208 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552;  45  U.S.C.  151- 
163. 

2.  Section  1208.2  is  revised  to  read  as 

follows: 

§1208.2    Production  or  disclosure  of 
material  or  Information. 

(a)  Requests  for  identifiable  records 
and  copies.  (1)  All  requests  for  National 
Mediation  Board  records  shall  be  filed 
in  writing  by  mailing,  faxing,  or 
delivering  the  request  to  the  Chief  of 
Staff,  National  Mediation  Board, 
Washington,  DC  20572. 

(2)  The  request  shall  reasonably 
describe  the  records  being  sought  in  a 
manner  which  permits  identification 
and  location  of  the  records. 

(i)  If  the  description  is  insufficient  to 
locate  the  records,  the  National 
Mediation  Board  will  so  notify  the 
person  making  the  request  and  indicate 
the  additional  information  needed  to 
identify  the  records  requested. 

(ii)  Every  reasonable  effort  shall  be 
made  by  the  Board  to  assist  in  the 
identification  and  location  of  the 
records  sought. 

(3)  Upon  receipt  of  a  request  for  the 
records  the  Chief  of  Staff  shall  maintain 
records  in  reference  thereto  which  shall 
include  the  date  and  time  received,  the 
name  and  address  of  the  requester,  the 


nature  of  the  records  requested,  the 
action  taken,  the  date  the  determination 
letter  is  sent  to  the  requester,  appeals 
and  action  thereon,  the  date  any  records 
are  subsequently  furnished  the  number 
of  staff  hours  and  grade  levels  of 
persons  who  spent  time  responding  to 
the  request,  and  the  payment  requested 
and  received. 

(4)  All  time  limitations  established 
pursuant  to  this  section  with  respect  to 
processing  initial  requests  and  appeals 
shall  commence  at  the  time  a  wnritten 
request  for  records  is  received  at  the 
Board's  offices  in  Washington,  D.  C. 

(i)  An  oral  request  for  records  shall 
not  begin  any  time  requirement. 

(ii)  [Reserved] 

(b)  Processing  the  initial  request — (1) 
Tinne  limitations.  Within  20  working 
days  (excepting  Saturdays,  Sundays, 
and  working  holidays)  after  a  request  for 
records  is  received,  the  Chief  of  Staff 
shall  determine  and  inform  the 
requester  by  letter  whether  or  the  extent 
to  which  the  request  will  be  complied 
with,  unless  an  extension  is  taken  under 
paragraph  (b)(3)  of  this  section. 

(2)  Such  reply  letter  shall  include: 
(i)  A  reference  to  the  specific 

exemption  or  exemptions  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  authorizing  the  withholding  of  the 
record,  a  brief  explanation  of  how  the 
exemption  applies  to  the  record 
withheld. 

(ii)  The  name  or  names  and  positions 
of  the  person  or  persons,  other  than  the 
Chief  of  Staff,  responsible  for  the  denial. 

(iii)  A  statement  that  the  denial  may 
be  appealed  within  thirty  days  by 
writing  to  the  Chairman,  National 
Mediation  Board,  Washington,  D.  C. 
20572,  and  that  judicial  review  will 
thereafter  be  available  in  the  district  in 
which  the  requester  resides,  or  has  his 
principal  place  of  business,  or  the 
district  in  which  the  agency  records  are 
situated,  or  the  District  of  Columbia. 

(3)  Extension  of  time.  In  unusual 
circumstances  as  specified  in  this 
paragraph,  the  Chief  of  Staff  may  extend 
the  time  for  initial  determination  on 
requests  up  to  a  total  often  days 
(excluding  Saturdays,  Sundays,  and 
legal  public  holidays).  Extensions  shall 
be  granted  in  increments  of  five  days  or 
less  and  shall  be  made  by  written  notice 
to  the  requester  which  sets  forth  the 
reason  for  the  extension  and  the  date  on 
which  a  determination  is  expected  to  be 
dispatched.  As  used  in  this  paragraph 
"unusual  circumstances"  means,  but 
only  to  the  extent  necessary  to  the 
proper  processing  of  the  request: 

(i)  The  need  to  search  for  and  collect 
the  requested  records  fi-om  field 
facilities  or  other  establishments  that  are 
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separate  from  the  office  processing  the 
request; 

(ii)  The  need  to  search  for,  collect, 
and  appropriately  examine  a 
voluminous  amount  of  separate  and 
distinct  records  which  are  demanded  in 
a  single  request;  or 

(iii)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  or  another 
division  having  substantial  interest  in 
the  determination  of  the  request,  or  the 
need  for  consultation  among  two  or 
more  components  of  the  agency  having 
substantial  subject  matter  interest 
therein. 

(4)  Treatment  of  delay  as  a  denial.  If 
no  determination  has  been  dispatched  at 
the  end  of  the  ten-day  period,  or  the  last 
extension  thereof,  the  requester  may 
deem  his  request  denied,  and  exercise  a 
right  of  appeal,  in  accordance  with 
paragraph  (c)  of  this  section.  When  no 
determination  can  be  dispatched  vdthin 
the  applicable  time  limit,  the 
responsible  official  shall  nevertheless 
continue  to  process  the  request;  on 
expiration  of  the  time  limit  he  shall 
inform  the  requester  of  the  reason  for 
the  delay,  of  the  date  on  which  a 
determination  may  be  expected  to  be 
dispatched,  and  of  his  right  to  treat  the 
delay  as  a  denial  and  to  appeal  to  the 
Chairman  of  the  Board  in  accordance 
with  paragraph  (c)  of  this  section  and  he 
may  ask  the  requester  to  forego  appeal 
until  a  determination  is  made. 

(c)  Appeals  to  the  Chairman  of  the 
Board.  (1)  When  a  request  for  records 
has  been  denied  in  whole  or  in  part  by 
the  Chief  of  Staff  or  other  person 
authorized  to  deny  requests,  the 
requester  may,  within  thirty  days  of  its 
receipt,  appeal  the  denial  to  the 
Chairman  of  the  Board.  Appeals  to  the 
Chairman  shall  be  in  writing,  addressed 
to  the  Chairman,  National  Mediation 
Board,  Washington,  DC  20572. 

(2)  The  Chairman  of  the  Board  will  act 
upon  the  appeal  within  twenty  working 
days  (excluding  Saturdays,  Sundays  and 
legal  public  holidays)  of  its  receipt 
unless  an  extension  is  made  under 
paragraph  (c)(3)  of  this  section. 

(3)  In  unusual  circumstances  as 
specified  in  this  paragraph  (c)(3),  the 
time  for  action  on  an  appeal  may  be 
extended  up  to  ten  days  (excluding 
Saturdays,  Sundays  and  legal  public 
holidays)  minus  any  extension  granted 
at  the  initial  request  level  pursuant  to 
paragraph  fb)(3)  of  this  section.  Such 
extension  shall  be  made  written  notice 
to  the  requester  which  sets  forth  the 
reason  for  the  extension  and  the  date  on 
which  a  determination  is  expected  to  be 
dispatched.  As  used  in  this  paragraph 
(c)(3)  "unusual  circumstances"  means. 


but  only  to  the  extent  necessary  to  the 
proper  processing  of  the  appeal: 

(i)  The  need  to  search  for  and  collect 
the  requested  records  from  field 
facilities  or  other  establishments  that  are 
separate  from  the  office  processing  the 
request; 

(ii)  The  need  to  search  for,  collect, 
and  appropriately  examine  a 
voluminous  amount  of  separate  and 
distinct  records  which  are  demanded  in 
a  single  request;  or 

(iii)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  or  another 
division  having  substantial  interest  in 
the  determination  of  the  request  or  the 
need  for  consultation  among 
components  of  the  agency  having 
substantial  subject  matter  interest 
therein. 

(4)  Treatment  of  delay  as  a  denial.  If 
no  determination  on  the  appeal  has 
been  dispatched  at  the  end  of  the 
twenty-day  period  or  the  last  extension 
thereof,  the  requester  is  deemed  to  have 
exhausted  his  administrative  remedies, 
giving  rise  to  a  right  of  review  in  a 
district  court  of  the  United  States,  as 
specified  in  5  U.S.C.  552(a)(4).  When  no 
determination  can  be  dispatched  within 
the  applicable  time  limit,  the  appeal 
will  nevertheless  continue  to  be 
processed;  on  expiration  of  the  time 
limit  the  requester  shall  be  informed  of 
the  reason  for  the  delay,  of  the  date  on 
which  a  determination  may  be  expected 
to  be  dispatched,  and  of  his  right  to  seek 
judicial  review  in  the  United  States 
district  court  in  the  district  in  which  he 
resides  or  has  his  principal  place  of 
business,  the  district  in  which  the  Board 
records  are  situated  or  the  District  of 
Columbia.  The  requester  may  be  asked 
to  forego  judicial  review  until 
determination  of  the  appeal. 

(d)  Indexes  of  certain  records.  The 
National  Mediation  Board  at  its  office  in 
Washington,  DC  will  maintain,  make 
available  for  public  inspection  and 
copying,  and  publish  quarterly  (unless 
the  Board  determines  by  order 
published  in  the  Federal  Register  that 
such  publication  would  be  unnecessary 
or  impracticable)  a  current  index  of  the 
materials  available  at  the  Board  offices 
which  are  required  to  be  indexed  bv  5 
U.S.C.  552(a)(2). 

(1)  A  copy  of  such  index  shall  be 
available  at  cost  from  the  National 
Mediation  Board,  Washington.  DC 
20572. 

(2)  (Reserved). 

3.  Section  1208.6  is  revised  to  read  as 
follows: 


§1208.6    Schedule  Of  fees  and  mettiods  of 
payment  for  services  rendered. 

(a)  Definitions.  For  the  purposes  of 
this  section  the  following  definitions 
apply: 

(1)  Direct  costs  means  those 
expenditures  which  the  National 
Mediation  Board  actually  incurs  in 
searching  for.  duplicating,  and.  in  the 
case  of  commercial  requesters, 
reviewing  documents  to  respond  to  a 
FOIA  request.  For  example,  direct  costs 
include  the  salary  of  the  employee 
performing  the  work  (the  basic  rate  of 
pay  for  the  employee  plus  sixteen 
percent  of  the  rate  to  cover  benefits)  and 
the  cost  of  operating  duplicating 
machinery.  Not  included  in  direct  costs 
are  overhead  expenses  such  as  costs  of 
space  and  heating  or  lighting  the  facility 
in  which  the  records  are  stored. 

(2)  Search  includes  all  time  spent 
looking  for  material  that  is  responsive  to 
a  request,  including  page-by-page  and 
line-by-line  identification  of  material 
within  documents.  Searches  may  be 
done  manually  or  by  computer  using 
existing  programming, 

(3)  Duplication  refers  to  the  process  of 
making  a  copy  of  a  document  necessary' 
to  respond  to  a  FOIA  request.  Such 
copies  can  take  the  form  of  paper  copy, 
microfilm,  audiovisual  materials,  or 
machine  readable  documentation  (e.g.. 
magnetic  tape  or  disk),  among  others. 

(4)  Review  refers  to  the  process  of 
examining  documents  located  in 
response  to  a  commercial  use  request 
(see  paragraph  {a)(5)  of  this  section)  to 
determine  whether  any  portion  of  any 
document  located  is  permitted  to  be 
withheld.  It  also  includes  processing 
any  documents  for  disclosure,  e.g.. 
doing  all  that  is  necessan,'  to  excise 
them  and  otherwise  prepare  them  for 
release.  Review  does  not  include  time 
spent  resolving  general  legal  or  policy 
issues  regarding  the  application  of 
exemptions. 

(5)  Commercial  use  request  refers  to  a 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made.  In  determining  whether  a 
requester  properly  belongs  in  this 
category,  the  NMB  will  look  first  to  the 
use  which  a  requester  will  put  the 
document  requested.  Where  the  NMB 
has  reasonable  cause  to  doubt  the  use  is 
not  clear  from  the  request  itself,  the 
National  Mediation  Board  may  seek 
additional  clarification  before  assigning 
the  request  to  a  specific  cati^gorv. 

(6)  Educational  institutio.i  refers  to  a 
preschool,  a  public  or  prixate 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education. 
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an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education  and  an  institution  of 
vocational  education,  which  operates  a 
program  or  programs  of  scholarly 
research. 

(7)  Non-commercial  scientific 
institution  refers  to  an  institution  that  is 
not  operated  on  a  commercial  basis  as 
that  term  is  defined  in  paragraph  (a)(5) 
of  this  section,  and  which  is  (jperated 
solely  for  the  purpose  of  conducting 
scientific  research  the  results  of  which 
are  not  intended  to  promote  any 
particular  product  or  industry. 

(8)  Representative  of  the  news  media 
refers  to  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news  to 
the  public.  The  term  "news"  means 
information  that  is  about  current  events 
or  that  would  be  of  current  interest  to 
the  public.  These  examples  are  not 
intended  to  be  all  inclusive.  In  the  case 
of  "freelance"  journalists,  they  maybe 
regarded  as  working  for  a  news 
organization  if  they  demonstrate  a  solid 
basis  for  expecting  publication  through 
that  organization,  even  though  not 
actually  employed  by  it.  A  publication 
contract  would  be  the  clearest  proof,  but 
the  NMB  may  also  look  to  the  past 
publication  record  of  a  requester  in 
making  this  determination. 

(b)  Exceptions  of  fee  charges.  (1)  With 
the  exception  of  requesters  seeking 
documents  for  a  commercial  use,  the 
NMB  will  provide  the  first  100  pages  of 
duplication  and  the  first  two  hours  of 
search  time  without  charge.  The  word 
■pages"  in  this  paragraph  (b)  refers  to 
paper  copies  of  standard  size,  usually 
8.5"  X  11",  or  their  equivalent  in 
microfiche  or  computer  disks.  The  term 
"search  time"  in  this  paragraph  (b)  is 
based  on  a  manual  search  Un  records.  In 
applying  this  term  to  searches  made  by 
computer,  when  the  cost  of  the  search 
as  set  forth  in  paragraph  (d)(2)  of  this 
section  equals  the  equivalent  dollar 
amount  of  two  hours  of  the  salary  of  the 
person  performing  the  search,  the  NMB 
will  begin  assessing  charges  for 
computer  search. 

(2)  The  NMB  will  not  charge  fees  to 
any  requester,  including  commercial  use 
requesters,  if  the  cost  of  collecting  the 
fee  would  be  equal  to  or  greater  than  the 
fee  itself. 

(3)  (i)  The  NMB  will  provide 
documents  without  charge  or  at  reduced 
charges  if  disclosure  of  the  information 
is  in  the  public  interest  because  it  is 
likely  to  contribute  significantly  to 
public  understanding  of  the  operations 
or  activities  of  the  government  and  is 
not  primarily  in  the  commercial  interest 
of  the  requester. 


(ii)  In  determining  whether  disclosure 
is  in  the  public  interest  under  paragraph 
(b)(3)(i)  of  this  section,  the  NMB  will 
consider  the  following  factors: 

(A)  The  subject  of  the  request. 
Whether  the  subject  of  the  requested 
records  concerns  "the  operations  or 
activities  of  the  government"; 

(B)  The  informative  value  of  the 
information  to  be  disclosed.  Whether 
the  disclosure  is  "likely  to  contribute" 
to  an  understanding  of  government 
operations  or  activities; 

(C)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure.  Whether  disclosure  of  the 
requested  information  will  contribute  to 
"public  understanding"; 

(D)  The  significance  of  the 
contributions  to  the  public 
understanding.  Whether  the  disclosure 
is  likely  to  contribute  "significantly"  to 
public  understanding  of  government 
operations  or  activities; 

(E)  The  existence  and  magnitude  of  a 
commercial  interest.  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure;  and,  if  so 

(F)  The  primary  interest  in  disclosure. 
Whether  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficiently  large,  in  comparison  with 
the  public  interest  in  disclosure,  that 
disclosure  is  "primarily  in  the 
commercial  interest  of  the  requester." 

(iii)  A  request  for  a  fee  waiver  based 
on  the  public  interest  under  paragraph 
(b)(3)(i)  of  this  section  must  address  the 
factors  of  paragraph  (b)(3)(ii)  of  this 
section  as  they  apply  to  the  request  for 
records  in  order  to  be  considered  by  the 
Chief  of  Staff. 

(c)  Level  of  fees  to  be  charged.  The 
level  of  fees  to  be  charged  by  the  NMB 
in  accordance  with  the  schedule  set 
forth  in  paragraph  (d)  of  this  section, 
depends  on  the  category  of  the 
requester.  The  fee  levels  to  be  charged 
are  as  follows: 

(1)  A  request  for  documents  appearing 
to  be  for  commercial  use  will  be  charged 
to  recover  the  full  direct  costs  of 
searching  for,  reviewing  for  release,  and 
duplicating  the  records  sought. 

(2)  A  request  for  documents  from  an 
educational  or  non-commercial 
scientific  institution  will  be  charged  for 
the  cost  of  reproduction  alone, 
excluding  charges  for  the  first  100 
pages.  To  be  eligible  for  inclusion  in 
this  category,  requesters  must  show  that 
the  request  is  being  made  under  the 
auspices  of  a  qualifying  institution  and 
that  the  records  are  not  sought  for  a 
commercial  use,  but  are  sought  in 
furtherance  of  scholarly  (if  the  request  is 
from  an  educational  institution)  or 


scientific  (if  the  request  is  from  a  non- 
commercial scientific  institution) 
research. 

(3)  The  NMB  shall  provide  documents 
to  requesters  who  are  representatives  of 
the  news  media  for  the  cost  of 
reproduction  alone,  excluding  charges 
for  the  first  100  pages. 

(4)  The  NMB  shall  charge  requesters 
who  do  not  fit  into  any  of  the  categories 
above  such  fees  which  recover  the  full 
direct  cost  of  searching  for  and 
reproducing  records  that  are  responsive 
to  the  request,  except  that  the  first  100 
pages  of  reproduction  and  the  first  two 
hours  of  search  time  shall  be  furnished 
without  charge.  All  requesters  must 
reasonably  describe  the  records  sought. 

(d)  The  following  fees  shall  be 
charged  in  accordance  with  paragraph 
(c)  of  this  section: 

(1)  Manual  searches  for  records.  The 
salary  rate  (i.e.,  basic  pay  plus  sixteen 
percent)  of  the  employee(s)  making  the 
search.  Search  time  under  this 
paragraph  and  paragraph  (d)(2)  of  this 
section  may  be  charged  for  even  if  the 
NMB  fails  to  locate  responsive  records 
or  if  records  located  are  determined  to 
be  exempt  from  disclosure. 

(2)  Computer  searches  for  records. 
The  actual  direct  cost  of  providing  the 
service,  including  computer  search  time 
directly  attributable  to  searching  for 
records  responsive  to  a  FOIA  request, 
runs,  and  operator  salary  apportionable 
to  the  search. 

(3)  Review  of  records.  The  salary  rate 
(i.e.,  basic  pay  plus  sixteen  percent)  of 
the  employee(s)  conducting  the  review. 
This  charge  applies  only  to  requesters 
who  are  seeking  documents  for 
commercial  use  and  only  to  the  review 
necessary  at  the  initial  administrative 
level  to  determine  the  applicability  of 
any  relevant  FOIA  exemptions,  and  not 
at  the  administrative  appeal  level  or  an 
exemption  already  applied. 

(4)  Certification  or  authentication  of 
records.  $2.00  per  certification  or 
authentication. 

(5)  Duplication  of  records.  Fifteen 
cents  per  page  for  paper  copy 
reproduction  of  documents,  which  the 
NMB  determined  is  the  reasonable 
direct  cost  of  making  such  copies  taking 
into  account  the  average  salary  of  the 
operator  and  the  cost  of  the 
reproduction  machinery.  For  copies  of 
records  prepared  by  computer,  such  as 
tapes  or  printouts,  the  NMB  shall  charge 
the  actual  cost,  including  operator  time, 
of  production  of  the  tape  or  printout. 

(6)  Forwarding  material  to 
destination.  Postage,  insurance  and 
special  fees  will  be  charged  on  an  actual 
cost  basis. 

(7)  Other  costs.  All  other  direct  costs 
of  preparing  a  response  to  a  request 
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shall  be  charged  to  requester  in  the  same 
amount  as  incurred  by  NMB. 

(e)  Aggregating  requests.  When  the 
NMB  reasonably  believes  that  a 
requester  or  group  of  requesters  is 
attempting  to  break  a  request  down  into 
a  series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees,  the  NMB 
will  aggregate  any  such  requests  and 
charge  accordingly. 

(f)  Charging  interest.  Interest  at  the 
rate  prescribed  in  31  U.S.C.  3717  may  be 
charged  those  requesters  who  fail  to  pay 
fees  charged,  beginning  on  the  thirtieth 
day  following  the  billing  date.  Receipt 
of  a  fee  by  the  NMB,  whether  processed 
or  not,  will  stay  the  accrual  of  interest. 
If  a  debt  is  not  paid,  the  agency  may  use 
the  provisions  of  the  Debt  Collection 
Act  of  1982.  (Pub.  L.  97-365,  96  Stat. 
1749)  including  disclosure  to  consumer 
reporting  agencies,  for  the  purpose  of 
obtaining  payment. 

(g)  Advance  payments.  The  NMB  will 
not  require  a  requester  to  make  an 
advance  payment,  i.e.,  payment  before 
work  is  commenced  or  continued  on  a 
request,  unless: 

(1)  The  NMB  estimates  or  determines 
that  allowable  charges  that  a  requester 
may  be  required  to  pay  are  likely  to 
exceed  $250.  Then  the  NMB  will  notify 
the  requester  of  the  likely  cost  and 
obtain  satisfactory  assurances  of  full 
payment  where  the  requester  has  a 
history  of  prompt  payment  of  FOIA  fees, 
or  require  an  advance  payment  of  an 
amount  up  to  the  full  estimated  charges 
in  the  case  of  requesters  with  no  history 
of  payment;  or 

(2)  A  requester  has  previously  failed 
to  pay  a  fee  charge  in  a  timely  fashion 
(i.e,  within  thirty  days  of  the  date  of  the 
billing),  in  which  case  the  NMB  requires 
the  requester  to  pay  the  full  amount 
owed  plus  any  applicable  interest  as 
provided  above  or  demonstrate  that  he 
has,  in  fact,  paid  the  fee,  and  to  make 
an  advance  payment  of  the  full  amount 
of  the  estimated  fee  before  the  agency 
begins  to  process  a  new  request  or  a 
pending  request  from  that  requester. 
\Vhen  the  NMB  acts  under  paragraph 
(g)(1)  or  (2)  of  this  section,  the 
administrative  time  limits  prescribed  in 
subsection  (a)(6)  of  the  FOIA  (i.e., 
twenty  working  days  from  receipt  of 
initial  requests  and  twenty  working 
days  from  receipt  of  appeals  from  initial 
denial,  plus  permissible  extension  of 
these  time  limits)  will  begin  only  after 
the  NMB  has  received  fee  payments 
described  in  this  paragraph  (g). 

(h)  Payment.  Payment  of  fees  shall  be 
made  by  check  or  money  order  payable 
to  the  United  States  Treasury. 


Dated:  August  11.  1998. 
Stephen  E.  Crable, 

Chief  of  Staff. 

(FR  Doc.  98-21978  Filed  8-18-98:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  009-0090a  FRL-6142-3] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  Ventura 
County  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan  (SIP).  The 
revisions  concern  rules  from  the 
Ventura  County  Air  Pollution  Control 
District  (VCAPCD).  This  action  will 
remove  these  rules  from  the  Federally 
approved  SIP.  The  intended  effect  of 
this  action  is  to  remove  rules  from  the 
SIP  that  are  no  longer  in  effect  in 
VCAPCD,  in  accordance  with  the 
requirements  of  the  Clean  Air  Act.  as 
amended  in  1990  (CAA  or  the  Act). 
Thus.  EPA  is  finalizing  the  removal  of 
these  rules  from  the  California  SIP 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondarv'  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  rule  is  effective  on  October 
19,  1998,  without  further  notice,  unless 
EPA  receives  adverse  comments  by 
September  18,  1998.  If  EPA  receives 
such  comment,  then  it  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  this 
rule  will  not  take  effect. 
ADDRESSES:  Comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  IX  office  listed  below.  Copies  of 
these  rules,  along  with  EPA's  evaluation 
report  for  each  rule,  are  available  for 
public  inspection  at  EPA"s  Region  IX 
office  during  normal  business  hours. 
Copies  of  the  submitted  requests  for 
rescission  are  also  available  for 
inspection  at  the  following  locations: 
Rulemaking  Office  (AIR-4),  Air 
Division.  U.S.  Environmental 
Protection  Agency,  Region  IX.  75 
Hawthorne  Street,  San  Francisco.  CA 
94105 
Environmental  Protection  Agencv,  Air 
Docket  (6102),  401  "M"  Street.' S.W., 
Washington.  D.C.  20460 


California  Air  Resources  Board. 

Stationarv'  Source  Division.  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento.  CA  95814 
Ventura  County  Air  Pollution  Control 

District.  669  Countv  Square  Drive. 

Bakersfield.  CA  93003 

FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang,  Rulemaking  Office  (AIR-4).  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street.  San  Francisco.  CA  94105, 
Telephone:  (415)  744-1200. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  VCAPCD  rules  being  removed 
from  the  California  SIP  include:  Rule  61, 
Effluent  Oil  Water  Separators,  adopted 
July  5,  1983;  Rule  65.  Gasoline 
Specifications,  adopted  May  23.  1972; 
and  Rule  66.  Organic  Solvents,  adopted 
on  June  24,  1975.  These  rules  were 
repealed  by  VCAPCD  on  October  4. 
1988,  October  22,  1985,  and  July  9. 
1996,  respectively,  and  submitted  by  the 
California  Air  Resources  Board  (CARB) 
to  EPA  on  March  26.  1990.  June  4.  1986. 
and  October  18,  1996,  respectively,  for 
removal  from  the  SIP. 

II.  Background 

On  March  3,  1978.  EP.A  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  ,^ct  or 
pre-amended  Act),  that  included  the 
Ventura  County  Area.  43  FR  8964,  40 
CFR  81 .305.  The  rules  being  addressed 
in  this  action  were  originallv  adopted  bv 
the  VCAPCD  as  part  of  VCAPCDs 
efforts  to  achieve  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone.  These  rules  were  originally 
adopted  to  control  volatile  organic 
compound  (VOC)  emissions  from  oil 
water  separators,  motor  vehicle  fuels, 
and  organic  solvents.  Since  the  adoption 
of  these  rules,  the  VCAPCD  has  adopted 
other  rules  that  regulate  the  same 
sources  covered  by  Rule  61  and  Rule  66. 
The  requirements  in  Rule  65  are  covered 
by  statewide  regulations.  VCAPCD 
subsequently  repealed  these  three  rules 
because  they  had  been  replaced  by  the 
provisions  contained  in  other  rules. 
These  other  rules  have  all  been 
approved  into  the  Federally  enforceable 
SIP.  As  a  result.  VCAPCD  submitted 
requests  to  EPA,  through  CARB.  for  the 
removal  of  Rule  61,  Rule  65,  and  Rule 
66  from  the  California  SIP. 

III.  EPA  Action 

The  VCAPCD  rules  that  are  being 
rescinded  by  today's  actio.i  are  listed 
below.  EPA  previously  approved  all 
these  rules  into  the  California  SIP: 
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—Rule  61.  Efnuent  Oil  Water 
Separators,  adopted  July  5.  1983. 
submitted  October  16,  1985,  approved 
April  17,  1987  (52  FR  12522). 
— Rule  65,  Gasoline  Specifications, 
adopted  May  23,  1972,  submitted 
November  3,  1975,  approved  August 
15,  1977(42  FR  41121). 
— Rule  66,  Organic  Solvents,  adopted  on 
June  24,  1975.  submitted  November  3, 
1975,  approved  August  15,  1977  (42 
FR  41121). 

EPA  is  publishing  this  notice  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  Proposed 
Rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  this  SIP  revision 
should  adverse  comments  be  fded.  This 
rule  will  be  effective  October  19,  1998. 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
September  18,  1998. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  document 
withdrawing  this  fmal  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  rule.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  October  19, 
1998  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

IV.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  review  under  Executive  Order 
(E.O.)  12866. 

This  final  rule  is  not  subject  to  E.O. 
13045,  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks,"  because  it  is  not  an 
"economicallv  significant"  action  under 
E.O, 12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises  and  government 


entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

The  SIP  revisions  in  this  rule  do  not 
create  any  new  requirements,  but 
simply  remove  previously-approved  SIP 
requirements  that  are  no  longer  in  effect 
in  the  VCAPCD.  Therefore,  because  this 
SIP  revision  does  not  impose  any  new 
requirements,  the  Administrator 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act),  signed  into 
law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  state, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  removes  from  the  SIP 
outdated  requirements  under  state  or 
local  law,  and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  private  sector,  result 
from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 


of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  19,  1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1,  1982. 

Dated:  August  3,  1998. 
David  P.  Howekainp, 
Acting  Regional  Administrator,  Region  IX. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(29)(vi)(B)  and 
(c)(164)(i)(C)(3)  to  read  as  follows: 

§  52.220    Identification  of  Plan. 

***** 

(c)  *   *    * 

(29)  *    *    * 

(vi)  *    *    * 

(B)  Previously  approved  on  August 
15,  1977  and  now  deleted  without 
replacement  Rules  65  and  66. 
***** 

(164)  *    *    * 
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(i)  *   *   * 

(C)  *   *   * 

[3)  Previously  approved  on  April  17, 
1987  and  now  deleted  without 
replacement  Rule  61. 
*         *         *         *         » 

[FR  Doc.  98-22319  Filed  8-18-98;  8:45  ami 

BILLING  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OH117-1;FRL-6147-9] 

Approval  and  Promulgation  of 
Maintenance  Plan  Revisions;  Ohio 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  is  finalizing  a  June  18,  1998, 
proposal  to  approve  an  Ohio  State 
Implementation  Plan  (SIP)  revision  to 
remove  the  air  quality  triggers  from  the 
Dayton-Springfield  (Montgomery,  Clark. 
Greene,  and  Miami  Counties),  Ohio 
maintenance  area  contingency  plan. 
EFFECTIVE  DATE:  This  action  will  be 
effective  on  August  19.  1998. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location: 
Regulation  Development  Section,  Air 
Programs  Branch,  (AR-18]).  U.S. 
Environmental  Protection  Agency, 
Region  5,77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604. 

Please  contact  William  Jones  at  (312) 
886-6058  before  visiting  the  Region  5 
office. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Jones,  Environmental  Scientist, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604,  (312)  886-6058. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Since  the  initial  Clean  Air  Act  (CAA) 
attainment  status  designations  were 
made,  the  Dayton-Springfield  area  has 
attained  the  one  hour  ozone  standard 
and  has  been  redesignated  to  attainment 
status  for  ozone.  As  a  requirement  of 
being  redesignated  to  attainment  status, 
the  area  developed  a  maintenance  plan. 
The  purpose  of  the  maintenance  plan  is 
to  assure  maintenance  of  the  one  hour 
ozone  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  at  least  ten 
years. 


The  area's  maintenance  plan  included 
contingency  provisions.  The 
contingency  provisions  are  intended  to 
identify  and  correct  violations  of  the 
one  hour  ozone  NAAQS  in  a  timely 
fashion.  Triggers  are  included  in  the 
contingency  provisions  to  identify'  the 
need  to  implement  measures  and  correct 
air  quality  problems  until  such  time  as 
a  revised  maintenemce  or  attainment 
plan  could  be  developed  to  address  the 
level  of  the  air  quality  problem. 
Triggering  events  in  the  contingency 
plans  could  be  linked  to  ozone  air 
quality  and/or  an  emission  level  of 
ozone  precursors. 

USEPA  approved  the  Dayton- 
Springfield  ozone  maintenance  plan  in 
the  Federal  Register  on  May  5,  1995  (60 
FR  22289). 

II.  One  Hour  Ozone  Standard 
Revocation 

On  July  18,  1997.  USEPA  approved  a 
revision  to  the  NAAQS  for  ozone  which 
changed  the  standard  from  0.12  parts 
per  million  (ppm)  averaged  over  one 
hour,  to  0.08  ppm.  averaged  over  eight 
hours.  The  USEPA  is  revoking  the  one 
hour  standard  in  separate  rulemakings 
based  on  an  area's  attainment  of  the  one 
hour  ozone  standard.  The  first  round  of 
revocations  was  for  areas  attaining  the 
one  hour  standard  based  on  quality 
assured  air  monitoring  data  for  the  vears 
1994-1996.  The  second  round  of  one 
hour  ozone  standard  revocations  was  for 
areas  attaining  the  one  hour  standard 
based  on  quality  assured  air  monitoring 
data  for  the  years  1995-1997.  USEPA 
intends  to  publish  rulemakings  on  an 
annual  basis  revoking  the  one  hour 
ozone  standard  for  additional  areas  that 
come  into  attainment  of  the  one  hour 
standard. 

On  July  22.  1998.  USEPA  published  a 
final  rule  (63  FR  39432)  in  the  Federal 
Register  revoking  the  one  hour  ozone 
standard  in  areas  attaining  the  one  hour 
standard  based  on  quality  assured  air 
monitoring  data  for  the  years  1995- 
1997.  In  that  action.  USEPA  revoked  the 
one  hour  ozone  standard  in  the  Dayton- 
Springfield.  Ohio  ozone  maintenance 
area,  effective  July  22.  1998. 

On  July  16.  199'7.  President  Chnton 
issued  a  directive  to  Administrator 
Browner  on  implementation  of  the  new 
ozone  standard,  as  well  as  the  current 
one  hour  ozone  standard  (62  FR  38421). 
In  that  directive  the  President  laid  out 
a  plan  on  how  the  new  ozone  and 
particulate  matter  standards,  as  well  as 
the  current  one  hour  standard,  are  to  be 
implemented.  A  December  29.  1997 
memorandum  entitled  "Guidance  for 
Implementing  the  1-Hour  and  Pre- 
Existing  PMIO  NAAQS,"  signed  bv 
Richard  D.  Wilson.  USEPA's  Acting 


Assistant  Administrator  for  Air  and 
Radiation,  reflected  that  directive.  The 
purpose  of  the  guidance  set  forth  in  the 
memorandum  is  to  ensure  that  the 
momentum  gained  by  States  to  attain 
the  one  hour  ozone  NAAQS  was  not  lost 
when  moving  toward  implementing  the 
eight  hour  ozone  NAAQS. 

The  guidance  document  explains  that 
maintenance  plans  will  remain  in  effect 
for  areas  where  the  one  hour  standard 
is  revoked;  however,  those  maintenance 
plans  may  be  revised  to  withdraw 
certain  contingency  measure  provisions 
that  have  not  been  triggered  or 
implemented  prior  to  USEPA's 
determination  of  attainment  and 
revocation.  Where  the  contingency 
measure  is  linked  to  the  one  hour  ozone 
standard  or  air  quality  ozone 
concentrations,  the  measures  mav  be 
removed  from  the  maintenance  plan. 
Measures  linked  to  non-air  qualitv 
elements,  such  as  emissions  increases  or 
vehicle  miles  traveled,  may  be  removed 
if  the  State  demonstrates  that  removing 
the  measure  will  not  affect  an  area's 
ability  to  attain  the  eight  hour  ozone 
standard. 

In  other  words,  after  the  one  hour 
standard  is  revoked  for  an  area.  USEPA 
believes  it  is  permissible  to  withdraw 
contingency  measures  designed  to 
correct  violations  of  that  standard.  Since 
such  measures  were  designed  to  address 
future  violations  of  a  standard  that  no 
longer  exists,  it  is  no  longer  necessarv 
to  retain  them.  Furthermore,  USEPA 
believes  that  future  attainment  and 
maintenance  planning  efforts  should  be 
directed  toward  attaining  the  eight  hour 
ozone  NAAQS.  As  part  of  the 
implementation  of  the  eight  hour  ozone 
standard,  the  State's  ozone  air  quality 
will  be  evaluated  and  eight  hour 
attainment  and  nonattainment 
designations  will  be  made. 

III.  Review  of  the  State  Submittal 

In  a  letter  from  Donald  R. 
Schregardus,  Director,  Ohio 
Environmental  Protection  Agency 
(OEPA)  received  bv  USEPA  on  April  27. 
1998,  OEPA  officially  requested  that  all 
air  quality  triggers  be  deleted  from  the 
maintenance  plans  for  the  areas  in  Ohio 
now  attaining  the  one  hour  ozone 
standard  and  where  USEPA  proposed  to 
revoke  the  one  hour  standard.  In  a  letter 
from  Robert  Hodanbosi,  Chief  of  the 
Division  of  Air  Pollution  Control,  dated 
June  11.  1998,  OEPA  transmitted  the 
results  of  its  public  hearing  held  on  June 
1,  1998.  No  public  comments  were 
made  at  the  hearing  and  no  written 
comments  were  received. 

The  USEPA  believes  that  Ohio's 
request  is  consistent  with  the  December 
29.  1997  guidance  document  and  the 
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July  16,  1997  Presidential  Directive,  and 
that  the  request  is  approvable.  On  June 
18,  1998,  USEPA  proposed  to  approve 
Ohio's  request  to  remove  the  air  quality 
triggers  from  the  Dayton-Springfield, 
Ohio  maintenance  plan.  On  July  22, 
1998,  USEPA  revoked  the  one  hour 
ozone  standard  in  the  Dayton- 
Springfield  area. 

IV.  Public  Comments  on  the  Proposed 
Rulemaking 

The  public  comment  period  on 
USEPA's  June  18,  1998,  proposal  to 
approve  Ohio's  request  ended  on  ]u\\ 
20,  1998.  See  63  PR  33314.  No  public 
comments  were  received  on  USEPAs 
proposed  approval. 

V.  USEPA  Final  Action 

USEPA  is  approving  in  final  the 
maintenance  plan  revisions  to  remove 
the  air  quality  triggers  in  the  Dayton- 
Springfield,  Ohio  ozone  maintenance 
area. 

VI.  Administrative  Procedure  Act 

This  action  will  be  effective 
immediately  upon  publication  in  the 
Federal  Register  pursuant  to  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(d)  (1)  and  (3)  (APA)  for  good  cause. 
A  delayed  effective  date  is  unnecessary 
due  to  the  nature  of  this  action,  which 
removes  certain  SIP  measures  related  to 
the  1-hour  ozone  standard,  which  has 
been  revoked.  The  thirty  day  delay  of 
the  effective  date  of  this  action  generally 
required  by  the  Administrative 
Procedure  Act  is  unwarranted  in  that  it 
does  not  serve  the  public  interest  to 
unnecessarily  delay  the  effective  date  of 
this  action. 

VII.  Administrative  Requirements 

(A)  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

(B)  Executive  Order  13045 

This  rule  is  not  subject  to  Executive 
Order  13045.  titled  "Protection  of 
Children's  Health  From  Environmental 
Health  Risks  and  Safety  Risks,"  because 
it  is  not  an  "economically  significant" 
action  under  Executive  Order  12866. 

(CI  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 


small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  create  any 
new  requirements.  Therefore,  because 
this  Federal  SIP  approval  does  not 
create  any  new  requirements,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  USEPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

(D)  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  signed 
into  law  on  March  22,  1995,  USEPA 
must  undertake  various  actions  in 
association  with  any  proposed  or  final 
rule  that  includes  a  Federal  mandate 
that  may  result  in  estimated  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
SlOO  million  or  more.  This  Federal 
action  approves  the  removal  of  pre- 
existing requirements  under  state  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

(E)  Audit  Privilege  and  Immunity  Law 

Nothing  in  this  action  should  be 
construed  as  making  any  determination 
or  expressing  any  position  regarding 
Ohio's  audit  privilege  and  immunity 
law  (Sections  3745.70-3745.73  of  the 
Ohio  Revised  Code).  USEPA  will  be 
reviewing  the  effect  of  the  Ohio  audit 
privilege  and  immunity  law  on  various 
Ohio  environmental  programs, 
including  those  under  the  Clean  Air 
Act,  and  taking  appropriate  action(s),  if 
any,  after  thorough  analysis  and 
opportunity  for  Ohio  to  state  and 
explain  its  views  and  positions  on  the 
issues  raised  by  the  law.  The  action 
taken  herein  does  not  express  or  imply 
any  viewpoint  on  the  question  of 
whether  there  are  legal  deficiencies  in 
this  or  any  Ohio  Clean  Air  Act  program 
resulting  from  the  effect  of  the  audit 
privilege  and  immunity  law.  As  a 
consequence  of  the  review  process,  the 
regulations  subject  to  the  action  taken 
herein  may  be  disapproved,  federal 
approval  for  the  Clean  Air  Act  program 
under  which  they  are  implemented  may 


be  withdrawn,  or  other  appropriate 
action  may  be  taken,  as  necessary. 

(F)  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  USEPA  will  submit 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

(G)  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  19,  1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations,  Ozone. 
Nitrogen  oxides. 

Dated:  August  11,  1998. 
David  A.  Ullrich, 
Acting  Begionul  Administrator,  Region  V. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  etseq. 

Subpart  KK— Ohio 

2.  Section  52.1885  is  amended  by 
adding  paragraph  (a)(10)  to  read  as 
follows: 

§52.1885    Control  Strategy:  Ozone. 

(a)  *   *   * 

(10)  Approval— On  April  27.  1998. 
Ohio  submitted  a  revision  to  remove  the 
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air  quality  triggers  from  the  ozone 
maintenance  plan  for  the  Dayton- 
Springfield,  Ohio  Area  (Miami, 
Montgomery,  Clark,  and  Greene 
Counties) 
***** 

(FR  Doc.  98-22337  Filed  8-18-98;  8:45  am] 
BILLING  CODE  6560-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  307 
RIN  0970-AB71 

Automated  Data  Processing  Funding 
Limitation  for  Child  Support 
Enforcement  Systems 

AGENCY:  Office  of  Child  Support 
Enforcement  (OCSE),  ACF,  HHS. 
ACTION:  Final  rule. 

summary:  The  Federal  share  of  funding 
available  at  an  80  percent  matching  rate 
for  child  support  enforcement 
automated  systems  changes  resulting 
from  the  Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act  is 
limited  to  a  total  of  $400,000,000  for 
fiscal  years  1996  through  2001.  This 
rule  responds  to  the  requirement  that 
the  Secretary  of  Health  and  Human 
Services  issue  regulations  which  specify 
a  formula  for  allocating  this  sum  among 
the  States,  Territories  and  eligible 
systems. 

EFFECTIVE  DATE:  This  rule  is  effective 
August  19,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Rushton,  (202)  690-1244. 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

This  rule  does  not  require  information 
collection  activities  and,  therefore,  no 
approvals  are  necessary  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  In  a  separate 
transmittal,  however,  the 
Administration  for  Children  and 
Families  submitted  for  approval  the 
information  collection  activities  under 
45  CFR  §  307.15  which  is  referenced  in 
this  rule. 

Statutory  Authority 

These  regulations  are  published  under 
the  authority  of  the  Social  Security  Act 
(the  Act),  as  amended  by  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  (PRWORA;  P.L.  104- 
193)  and  Section  5555  of  the  Balanced 
Budget  Act  of  1997  [P.L.  105-33). 


Section  344(b)  of  P.L.  104-193  amends 
section  455(a)  of  the  Act  to  provide 
enhanced  Federal  matching  for 
approved  development  and 
implementation  costs  of  automated 
child  support  enforcement  systems. 

Section  344(b)(2)  of  PRWORA 
establishes  a  temporary  limitation  on 
payments  under  the  special  Federal 
matching  rate  of  80  percent.  The 
Secretary  of  Health  and  Human  Services 
may  not  pay  more  than  $400,000,000  in 
the  aggregate  for  approved  systems 
development  and  implementation  costs 
in  fiscal  years  1996  through  2001.  Under 
this  section  the  Secretary  is  also 
required  to  prescribe  in  regulation  a 
formula  for  allocating  the  available 
$400,000,000  among  the  States. 
According  to  section  344(b)(2)(C)  the 
formula  for  allocating  the  specified 
funds  among  the  States  shall  take  into 
account  the  relative  size  of  State  IV-D 
caseloads  and  the  level  of  automation 
required  to  meet  the  IV-D  automated 
data  processing  requirements.  Section 
5555  of  The  Balanced  Budget  Act  of 
1997  amends  the  requirements  in  this 
section  of  PRWORA  to  include  certain 
systems  in  the  allocation  formula. 

Regulatory  Provisions 

Background 

With  the  enactment  of  the  Family 
Support  Act  of  1988  (P.L.  100-485). 
States  were  required  to  have  an 
operational  child  support  enforcement 
system,  certified  by  the  Office  of  Child 
Support  Enforcement  (OCSE)  as  meeting 
the  requirements  specified  in  that 
statute  and  implementing  regulations. 
no  later  than  October  1,  1995.  (P.L.  104- 
85  subsequently  extended  this  deadline 
to  October  1,  1997.)  PRWORA  specifies 
new  requirements  in  section  454A  of  the 
Act  which  must  be  included  in  a  State 
child  support  enforcement  system  no 
later  than  October  1,  2000.  The  new 
automation  requirements  require  State 
systems  to  perform  functions  including: 
controlling  and  accounting  of  Federal. 
State  and  local  funds  to  carry  out  the 
child  support  enforcement  program; 
maintaining  data  necessary  to  meet 
Federal  reporting  requirements; 
maintaining  data  on  State  performance 
for  calculation  of  performance 
indicators;  safeguarding  of  the  integrity 
and  security  of  data  in  the  automated 
system;  developing  a  State  case  registry; 
performing  data  matches;  and  providing 
expedited  administrative  procedures. 
(PRWORA  requires  the  establishment  of 
State  New  Hire  and  State  Disbursement 
Units  but  does  not  require  them  to  be  an 
integrated  part  of  the  Statewide 
automated  child  support  system.) 


For  fiscal  years  1996  through  2001, 
the  Department  of  Health  and  Human 
Services  (HHS)  will  reimburse  80 
percent  of  approved  State  expenditures 
for  development  and  implementation  of 
automated  systems  which  meet  the 
requirements  of  section  454(16)  of  the 
Act  as  in  effect  on  September  30.  1996 
(i.e..  Family  Support  Act  requirements 
which  must  be  completed  by  October  1. 
1997),  the  amended  section  454(16),  and 
new  section  454A  of  the  Act.  The 
Federal  share  of  reimbursement  to 
States  is  limited  to  an  aggregate  total  of 
$400,000,000.  Once  a  State  reaches  its 
allocated  share  of  the  $400,000,000. 
Federal  funding  remains  available  at  the 
66  percent  rate  for  additional  approved 
expenditures  incurred  in  developing 
and  implementing  child  support 
enforcement  systems.  Child  Support 
Enforcement  Action  Transmittal  96-10 
(OCSE-AT-96-10)  provides' 
instructions  for  submitting  claims  for 
Federal  reimbursement  at  the  80  percent 
rate. 

PRWORA  requires  the  Secretary  of 
Health  and  Human  Services  to  issue 
regulations  which  specify  a  formula  for 
allocating  the  $400,000,000  available  at 
80  percent  FFP  among  the  States  and 
Territories.  The  Balanced  Budget  Act 
Amendments  add  specified  systems  to 
the  entities  included  in  the  formula.  The 
allocation  formula  must  take  into 
account  the  relative  size  of  State  and 
systems  IV-D  (child  support 
enforcement)  caseloads  and  the  level  of 
automation  needed  to  meet  title  IV-D 
automated  data  processing 
requirements. 

Accordingly,  we  published  a 
proposed  rule  in  the  Federal  Register  on 
March  2,  1998  [63  FR  10173]  in  which 
we  revised  45  CFR  Part  307  to  include 
conforming  changes  and  to  add 
§  307.31.  In  response  to  the  notice  of 
proposed  rulemaking  we  received  nine 
letters  containing  ten  comments  from 
nine  State  agencies.  Six  of  these  were 
letters  of  support  which  commended  the 
fairness  of  the  allocation  formula.  We 
clarified  the  preamble  discussion  of  the 
allocation  formula  to  respond  to 
comments  raised  in  the  other  three 
letters. 

These  clarifications  are  included  in 
the  following  sections  which  describe 
the  regulaton,'  provisions.  A  discussion 
of  all  the  comments  received  and  our 
response  follows  in  the  preamble  under 
the  Response  to  Comments  section. 

Conditions  that  must  be  met  for  80 
percent  Federal  financial  participation 

P.L.  104-193  provides  enhanced 
funds  to  complete  development  of  child 
support  enforcement  systems  which 
meet  the  requirements  of  both  the 
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Family  Support  Act  and  PRVVORA. 
From  this  we  conclude  that  no  change 
in  the  conditions  for  receipt  of  funds 
was  anticipated  by  Congress.  Thus,  45 
CFR  §  307.31  retains  the  same 
conditions  for  receipt  of  funds  at  80 
percent  FFP  which  appear  at 
§  307.30(a).  (b).  (c).  and  (d)  and  apply  to 
claims  for  FFP  at  the  90  percent  rate. 

Throughout  this  rule  we  use  "State" 
as  the  inclusive  term  for  States, 
Territories  and  approved  systems  as 
described  in  42  U.S.C.  §655(a)(3)(B)(iii) 
[section  455(a)(3KB)(iii)  of  the  Act]  as 
added  to  the  Act  by  section  5555  of  the 
Balanced  Budget  Act  of  1997  (Pub.  L. 
105-33).  The  technical  amendments  to 
section  455(a)(3)(B)  of  the  Act  changed 
the  entities  included  in  the  allocation 
formula  by  adding  "system"  to  States 
and  Territories. 

For  purposes  of  this  rule,  a  system 
eligible  for  enhanced  funding  is  a 
system  approved  by  the  Secretary  to 
receive  funding  at  the  90  percent  rate  for 
the  purpose  of  developing  a  system  that 
meets  the  requirements  of  section 
454(16)  of  the  Act  (42  U.S.C.  §654(16)) 
(as  in  effect  on  and  after  September  30. 
1995)  and  section  454A  of  the  Act  (42 
U.S.C.  §654A),  including  a  system  that 
received  funding  for  this  purpose 
pursuant  to  a  waiver  under  section 
1115(a)  of  the  Act  (42  U.S.C.  §  1315(a)). 
We  believe  that  the  Los  Angeles  County 
child  support  enforcement  system  is  the 
only  non-State  system  which  meets 
these  requirements. 

Therefore.  §  307.31(a)  provides  that 
until  September  30.  2001.  Federal 
financial  participation  (FFP)  is  available 
at  the  80  percent  rate  for  expenditures 
for  the  planning,  design,  development, 
installation,  or  enhancement  of  a  child 
support  enforcement  system  meeting  the 
requirements  described  in  §§  307.5  and 
307.10.  To  receive  Federal 
reimbursement:  (1)  a  State  must  have  an 
approved  advance  planning  document 
(APD);  (2)  the  system  must  meet  the 
requirements  of  §  307.10;  (3)  OCSE  must 
determine  that  the  expenditures  are 
consistent  with  the  APD;  (4)  OCSE  must 
also  determine  that  the  computerized 
support  enforcement  system  is  designed 
effectively  and  efficiently  and  will 
improve  the  management  and 
administration  of  the  State  IV-D  plan; 
(5)  the  State  IV-D  agency  must  agree  in 
writing  to  use  the  system  for  a  period  of 
time  which  is  consistent  with  the  APD 
approved  by  OCSE;  and  (6)  the  State  or 
local  government  must  have  ownership 
rights  in  any  software,  software 
modifications  and  associated 
documentation  that  is  designed, 
developed,  installed  or  enhanced  with 
Federal  funds. 


In  §  307.31(b)  the  requirements  for 
FFP  at  the  80  percent  rate  in  the  costs 
of  hardware  and  proprietary  software 
are  the  same  as  the  requirements  at  the 
90  percent  rate.  Until  September  30, 
2001,  FFP  at  the  80  percent  rate  is 
available  in  expenditures  for  the  rental 
or  purchase  of  hardware  for  the 
planning,  design,  development, 
installation,  or  enhancement  of  a 
computerized  support  enforcement 
system  as  described  in  §  307.10.  FFP  at 
the  80  percent  rate  is  available  until 
September  30.  2001,  for  the  rental  or 
purchase  of  proprietary  operating/ 
vendor  software  necessary  for  the 
operation  of  hardware  during  the 
planning,  design,  development, 
installation,  enhancement  or  operation 
of  a  child  support  enforcement  system 
in  accordance  with  the  OCSE  guideline 
entitled  "Automated  Systems  for  Child 
Support  Enforcement:  A  Guide  for 
States."  FFP  at  the  80  percent  rate  is  not 
available,  however,  for  proprietary 
application  software  developed 
specifically  for  a  computerized  support 
enforcement  system. 

With  §  307.31(c),  the  Department  of 
Health  and  Human  Services  continues 
to  reserve  a  royalty-free,  non-exclusive 
and  irrevocable  license  to  reproduce, 
publish  or  otherwise  use,  and  to 
authorize  others  to  use  for  Federal 
government  purposes,  software, 
software  modifications,  and 
documentation  developed  under 
§  307.10.  This  license  permits  the 
Department  to  authorize  the  use  of 
software,  software  modifications  and 
documentation  developed  under 
§  307.10  in  another  project  or  activity 
funded  by  the  Federal  government.  (See 
also  45  CFR  95.617.) 

Section  307.31(d)  reiterates  the 
consequences  of  suspension  of  the  APD. 
If  OCSE  suspends  approval  of  an  APD 
during  the  planning,  design, 
development,  installation,  enhancement 
or  operation  of  the  system,  FFP  is 
disallowed  as  of  the  date  the  State  failed 
to  comply  substantially  with  the 
approved  APD.  FFP  at  the  80  percent 
and  applicable  matching  rates  is  not 
available  for  any  expenditure  incurred 
under  the  APD  after  the  date  of  the 
suspension  until  the  date  OCSE 
determines  that  the  State  has  taken  the 
actions  specified  in  the  notice  of 
suspension.  OCSE  will  notify  the  State 
in  writing  upon  making  such  a 
determination. 

Note  that  for  conformance,  we  added 
to  §  307.40(a)  of  the  regulation  a 
reference  to  "§  307.31(d)." 

As  required  in  section  344(a)(3)  of 
PRWORA,  the  Administration  for 
Children  and  Families  developed 
Federal  regulations  for  the 


implementation  of  the  child  support 
enforcement  systems  requirements 
mandated  by  section  454A  of  the  Social 
Security  Act  and  listed  in  the 
background  section  above.  We  issued 
proposed  rules  on  March  25,  1998  (63 
FR  14462]  which  will  revise  45  CFR  Part 
307  to  reflect  these  requirements. 

In  addition,  ACF  drafted  revisions  to 
the  existing  OCSE  publication, 
"Automated  Systems  for  Child  Support 
Enforcement:  A  Guide  for  States."  By 
action  transmittal  (OCSE-AT-98-13) 
OCSE  distributed  the  new  and  revised 
child  support  enforcement  system 
functional  requirements  to  the  States. 
Currently,  OCSE  is  reviewing  comments 
by  the  States  before  issuing  a  final 
document. 

Limitation  on  Payments  to  States 

Section  344(b)(2)  of  PRWORA  hmits 
the  Federal  share  of  payments  at  the  80 
percent  rate  to  $400,000,000  over  fiscal 
years  1996  through  2001.  Section 
307.31(e)  therefore  provides  that  FFP  at 
the  80  percent  rate  may  not  exceed 
$400,000,000  in  the  aggregate  for  fiscal 
years  1996  through  2001. 

We  include  the  amount  of  the  funding 
limitation  in  the  regulation  because  it 
caps  the  funds  available  to  each  State  at 
the  special  matching  rate.  The  statute 
requires  an  allocation  of  the  available 
$400,000,000  based  on  a  formula 
established  by  the  Secretary,  HHS. 

State  implementation  of  all  automated 
systems  requirements  enacted  with  the 
Family  Support  Act  of  1988  was  to  be 
accomplished  by  October  1,  1997. 
Subsequent  requirements  enacted  with 
or  before  PRWORA  must  be  met  by 
October  1.  2000.  For  fiscal  years  1996 
through  2001,  the  FFP  rate  for  the 
provisions  of  this  section  is  80  percent. 
Although  system  implementation  must 
be  completed  no  later  than  October  1, 
2000,  Federal  funds  at  the  80  percent 
FFP  rate  remain  available  through 
September  30,  2001,  to  accommodate 
contractually  mandated  "holdback" 
payments  and  other  system 
implementation-related  expenses. 

As  indicated  above,  FFP  at  the  80 
percent  rate  is  available  only  for 
expenditures  made  by  a  State  on  or 
before  September  30,  2001,  for  system 
development  and  implementation 
activities  which  meet  all  statutory  and 
regulatory  requirements.  Under  section 
1132  of  the  Act  and  Federal  regulations 
at  45  CFR  Part  95.  Subpart  A.  States 
have  two  years  from  the  end  of  a  quarter 
in  which  an  expenditure  is  made  to  file 
a  claim  for  Federal  funding  for  that  cost. 
Therefore,  approved  system 
implementation  expenditures  made  in 
2001  may  be  claimed  for  Federal 
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funding  at  the  80  percent  FFP  rate  as 
late  as  2003. 

Allocation  Formula 

Section  344(b)(2)(C)  of  PRWORA 
requires  the  Secretary  to  allocate  by 
formula  the  $400,000,000  available  at 
the  80  percent  FFP  rate.  This  section 
specifies  that  the  formula  take  into 
account  the  relative  size  of  State  IV-D 
caseloads  and  the  level  of  automation 
heeded  to  meet  applicable  automatic 
data  processing  requirements.  The 
legislative  history  does  not  elaborate  on 
the  meaning  of  these  factors. 

The  allocation  formula  described  in 
this  section  is  the  product  of 
consultation  with  a  wide  range  of 
stakeholders.  We  sought  information 
from  child  support  enforcement  systems 
experts,  financial  experts,  economists. 
State  IV-D  directors,  and  national 
associations.  Before  drafting  regulations 
we  asked  States  to  suggest  approaches 
for  allocating  the  available  Federal  share 
of  the  funds.  In  a  number  of  open 
forums  we  sought  suggestions  for  the 
allocation  formula.  An  internal  working 
group  considered  the  information  from 
States,  reviewed  the  suggestions,  then 
developed  the  allocation  formula. 

Simply  stated,  the  formula  first  allots 
a  base  amount  of  $2,000,000  to  each 
State  to  take  into  account  the  level  of 
automation  needed  to  meet  the 
automated  data  processing  requirements 
of  title  IV-D.  The  formula,  then,  allots 
an  additional  amount  to  States  based  on 
both  their  reported  IV-D  caseload  and 
their  potential  caseload  based  on  Census 
data  on  children  living  with  one  parent. 
As  indicated  earlier,  we  use  "State"  as 
the  inclusive  term  for  States,  Territories 
and  systems  described  in  42  U.S.C. 
655(a)(3)(B)(iii)  (455(a)(3)(B)(iii)  of  the 
Act]  as  amended  by  section  5555  of  the 
Balanced  Budget  Act  of  1997.  The 
technical  amendments  to  section 
455(a)(3)(B)  of  the  Act  changed  the 
entities  included  in  the  allocation 
formula  by  adding  "system"  to  States. 
As  noted  earlier,  we  believe  that  the  Los 
Angeles  County  child  support 
enforcement  system  is  the  only  non- 
State  system  which  meets  the 
requirements  specified  in  section 
455(a)(3)(B)(iii)oftheAct. 

Before  considering  a  base  level  of 
funding,  we  examined  several 
approaches  for  taking  into  account 
States'  level  of  automation.  First,  we 
contemplated  allocating  funds  based  on 
the  certification  status  of  a  State's  child 
support  enforcement  automated  system. 
However,  we  were  advised  of  several 
flaws  in  this  approach:  it  does  not 
reflect  current  automation  needs;  it 
could  reward  States  that  are  behind 
schedule  and  not  certified  for  Family 


Support  Act  standards  by  giving  them  a 
larger  allocation  to  meet  PRWORA 
requirements  and  complete  their 
statewide  automated  systems;  and.  it 
could  advantage  States  with  certified 
but  obsolete  systems.  We  then 
considered  establishing  a  ranking 
system  based  on  dollars  invested  in 
systems  to  date.  This  approach  is 
problematic  because  it  penalizes  States 
that  were  early  developers  of  child 
support  enforcement  systems  and  it 
does  not  address  the  new  requirements. 
We  also  considered  grading  States' 
systems  on  a  set  of  criteria,  but  we  came 
to  believe  that  this  was  an  overly 
complex  approach  with  numerous  and 
subjective  variables. 

As  an  alternative,  several  States 
suggested  that  the  formula  allocate  a 
base  amount  to  each  State  to  take  into 
account  the  level  of  automation.  This  is 
the  approach  we  take  in  the  following 
formula.  The  majority  of  comments 
received  in  response  to  the  notice  of 
proposed  rulemaking  commended  this 
method  for  its  fairness  to  States. 

Using  a  funding  base  and  then  varying 
the  allocation  by  current  and  potential 
caseload  reflects  the  flexibility  States 
have,  and  have  had,  in  designing  their 
systems.  Each  State  develops  its  system 
to  meet  its  particular  needs.  Thus,  each 
State's  system  development  plan  takes 
into  account  factors  such  as:  caseload 
size;  organization  (county  administered, 
state  administered,  court  involvement); 
State  and  local  business  practices  for 
case  processing  and  management;  the 
process  for  setting  and  enforcing  orders 
(court  or  administrative  process); 
responsiveness  and  capacity  of  its 
contractors;  State  planning  process; 
availability  of  State  funding  and 
resoiu'ces. 

However,  a  nmnber  of  areas  common 
to  all  State  systems  will  need  additional 
investment  in  order  to  meet  the  new 
PRWORA  requirements.  Primarily,  the 
increased  systems  costs  are  associated 
with  changes  in  distribution, 
performance  indicators,  reporting, 
interfaces  and  case  management,  the 
State  Case  Registry  and  wage 
withholding  activities  on  non-IV-D 
cases.  All  States  must  perform  these 
functions  regardless  of  the  caseload  size 
or  State  population.  With  each  State 
required  to  perform  a  core  set  of  systems 
functions,  it  is  reasonable  to  allocate  a 
base  amount  to  each  State. 

A  base  level  of  funding  for  each  State 
takes  into  account  the  level  of 
automation  by  recognizing  that  all 
States  have  similar  costs  for  planning, 
design,  programming  and  development 
regardless  of  the  size  of  their  caseloads. 
A  minimum  amount  is  provided  to  each 
State  to  ensure  support  for  a  State's 


development  effort.  In  order  to  treat 
States  fairly  in  determining  this 
minimum  level  of  funding,  we  looked  to 
our  experience  with  basic  project  costs 
(e.g.,  planning,  design,  programming, 
and  development).  We  believe  a  base 
amount  of  $2,000,000  per  State  fairly 
represents  the  start-up  costs  which  are 
common  to  all  States.  Table  2  in 
Appendix  A  shows  the  distribution  of 
the  base  amount  to  each  State.  Territon, 
and  Los  Angeles  County 

States  suggested  various  percentages 
of  the  available  funds  which  should  be 
set  aside  to  distribute  as  equal  base 
amounts  to  each  State.  Obviously,  as  the 
portion  of  the  funds  designated  for  the 
base  amount  increases,  the  portion 
available  to  distribute  based  on  relative 
caseload  size  decreases.  Changes  in  the 
portion  set  aside  for  minimum  funding 
to  each  State  could  advantage  or 
disadvantage  some  States  (e.g.. 
allocating  a  larger  percentage  of  funds  to 
a  base  amount  advantages  States  with 
small  caseloads).  Allocating  a  minimum 
of  $2,000,000  to  each  State  accounts  for 
a  little  over  one-quarter  of  the 
$400,000,000  available  from  federal 
funds.  As  discussed  in  the  following 
paragraphs,  our  proposal  for  takmg  into 
account  the  relative  size  of  State  IV-D 
caseloads  in  the  allocation  formula  also 
considers  the  scope  of  changes  that 
States  must  make  in  their  child  support 
enforcement  systems  to  meet  PRWORA 
requirements.  Therefore,  we  believe  that 
using  one-quarter  of  the  available  funds 
for  the  base  amount  is  reasonable. 
In  addition  to  the  base  level  of 
funding  which  takes  into  account  States' 
levels  of  automation,  the  allocation 
formula's  calculation  of  relative 
caseload  size  also  addresses  the  changes 
that  States  must  make  in  their  child 
support  enforcement  systems  in  order  to 
meet  PRWORA  requirements.  Section 
311  of  PRWORA  mandates  that  child 
support  enforcement  systems  include 
information  on  all  new  and  modified 
child  support  orders  in  the  State  as  of 
October  1,  1998  as  well  as  information 
on  all  cases  receiving  services  under 
title  IV-D.  Effectively,  this  increases  the 
potential  child  support  enforcement 
caseload  maintained  on  a  State's 
automated  system  to  include  almost  all 
children  in  a  State  who  are  not  living 
with  both  parents.  Since  the  majority  of 
States  must  increase  their  automated 
systems  capacity  because  of  this 
expanding  caseload,  the  use  of  a  census 
factor  based  on  the  size  of  the  child 
population  not  living  with  both  parents 
helps  take  into  account  the  need  for 
additional  capacity  building. 

With  this  in  mind,  the  formula 
allocates  the  remaining  funds,  after  the 
base  amount  is  assigned  to  each  State. 
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by  an  Allocation  Factor.  A  Caseload 
Factor  and  a  Census  Factor  are  averaged 
to  yield  the  Allocation  Factor.  Table  1 
shows  by  State  the  calculation  of  the 
Allocation  Factor  from  caseload  and 
census  data. 

The  State  of  California  supplied  us 
with  caseload  and  census  information 
for  Los  Angeles  County  which  had  been 
agreed  to  by  the  County.  This 
information  indicated  that  the  County 
should  receive  25.04  percent  of  the 
amount  allocated  to  the  State.  We 
applied  that  information  to  California's 
share  of  the  "Allocated  Remainder" 
shown  in  Table  2  of  the  proposed  rule. 
i.e.,  $32,153,986.  That  resulted  in  a 
division  of  this  amount  between  the 
State  and  Los  Angeles  County,  with 
$24,101,956  allocated  to  the  State  and 
$8,052,030  allocated  to  the  County. 
Those  figures  are  reflected  in  Table  2  of 
this  final  rule. 

The  Caseload  Factor  is  the  ratio  of  the 
six-year  average  IV-D  caseload  as 
reported  by  a  State  to  the  OCSE  for 
fiscal  years  1990-1995  to  the  total  six- 
year  average  caseload  in  all  States  for 
the  same  period.  States  differ  in  the 
percentage  of  total  child  support  cases 
which  receive  IV-D  services  and  thus, 
are  included  in  the  IV-D  system.  For 
example,  some  States  routinely  include 
all  court-ordered  support  cases  in  the 
child  support  enforcement  system.  In 
addition,  all  States  have  some 
duplication  in  their  caseload  count  due 
to  interstate  cases.  To  compensate  for 
counting  variations,  we  propose 
averaging  the  caseloads  as  reported  by 
States  for  fiscal  years  1990-1995.  We 
considered  using  shorter  periods  for 
averaging,  (e.g.,  2  years,  4  years)  but  we 
decided  on  the  period  from  1990-1995 
because  it  minimizes  variations  in  each 
State's  reported  caseload. 

The  Census  Factor  is  the  ratio  of  the 
number  of  children  in  a  State  with  one 
parent  living  elsewhere  as  reported  in 
the  1992  Current  Population  Survey- 
Child  Support  Supplement  to  the  total 
number  of  such  children  in  all  States. 
We  use  census  data  on  children  with 
one  parent  living  elsewhere  because  this 
represents  the  maximum  number  of 
children  living  in  the  State  who  could 
potentially  receive  services  from  the  IV- 
D  program. 

Note:  It  is  also  the  same  data  set  required 
by  statute  to  determine  the  allotments  for  the 
Access  and  Visitation  Grants  which  the 
OCSE  will  issue  to  the  States  under  section 
391  ofPRWORA. 

Therefore,  §  307.31(f)  provides  that 
payments  to  individual  States  will  be 
equal  to  the  sum  of  a  $2,000,000  base 
amount  and  an  additional  amount  as 
determined  by  the  Allocation  Factor. 


The  Allocation  Factor  is  an  average  of 
the  Caseload  and  Census  Factors  which 
vields  the  percentage  that  is  used  to 
calculate  a  State's  allocation  of  the 
$400,000,000  (less  the  amounts  set  aside 
for  the  base). 

Table  1  shows  by  State  the  Caseload 
Factors  and  the  Census  Factors  and  the 
calculation  of  the  Allocation  Factor. 
Table  2  displays  the  amount  each  State 
would  be  allotted  from  the  $400,000,000 
under  the  allocation  formula.  The  tables 
are  printed  in  Attachment  A  at  the  end 
of  this  rule. 

Response  to  Comments 

We  received  a  total  of  10  comments 
on  the  proposed  rule  published  in  the 
Federal  Register  March  2,  1998  [63  FR 
10173]  from  State  agencies.  Specific 
comments  and  our  response  follows. 

General  Comments 

1.  Comment:  Six  commenters 
expressed  support  for  the  allocation 
formula  as  set  forth  in  the  notice  of 
proposed  rulemaking.  These 
commenters  described  the  formula  for 
distributing  the  limited  funds  for 
enhancing  State  child  support 
enforcement  systems  as  "fair  and 
equitable." 

Response:  We  agree.  The  allocation 
formula  reflects  the  suggestions  from 
States  of  all  sizes. 

2.  Comment:  One  commenter  objected 
to  allocating  a  base  amount  to  each 
State.  This  commenter  questioned  the 
rationale  for  setting  a  base  level  of 
funding. 

Response:  We  believe  that  allocation 
of  a  base  level  of  funding  is  a  sound 
approach.  Several  commenters  wrote  in 
support  of  a  base  level  of  funding. 

A  number  of  areas  common  to  all 
State  systems  will  need  additional 
investment  in  order  to  meet  PRWORA 
requirements,  such  as  distribution, 
performance  indicators,  reporting,  and 
State  case  registry.  A  base  level  of 
funding  recognizes  that  all  States, 
regardless  of  their  caseload  size,  have 
similar  costs  for  planning,  design, 
programming  and  development. 

PRWORA  requires  the  Secretary  to 
develop  cui  allocation  formula  which 
takes  into  account  the  level  of 
automation.  The  combined  elements  of 
the  formula  take  into  account  the 
variation  in  States'  approaches  to 
automation.  The  base  acknowledges  that 
all  State  child  support  systems  must 
perform  the  same  functionalities  and 
have  the  same  capabilities.  While 
caseload  size  and  potential  caseload 
factors  acknowledge  that  other 
components  of  *the  child  support 
system,  such  as  training,  conversion  and 


processing  time  are  affected  by  the  scale 
of  the  project. 

3.  Comment:  A  commenter  suggested 
that  the  allocation  formula  should  give 
more  weight  to  large  States. 

Response:  The  allocation  formula  uses 
two  factors  derived  from  State 
population:  child  support  caseload  and 
census  data  for  children  with  one  parent 
living  elsewhere.  By  using  these  factors 
the  formula  does  give  more  weight  to 
States  with  large  populations. 

4.  Comment:  A  commenter 
recommended  deleting  the  census  factor 
from  the  allocation  formula  because  it 
penalizes  States  whose  overall  birthrate 
is  declining. 

Response:  These  data  sets — average 
IV-D  caseload  as  reported  by  States 
(Caseload  Factor)  and  number  of 
children  with  one  parent  living 
elsewhere  (Census  Factor) — are  logical 
factors  to  include  in  the  allocation 
formula.  They  consider  the  population 
served  currently  and  anticipate  the 
growth.  Together,  these  factors  are  an 
approximate  measure  of  the  capacity 
need  of  a  State's  child  support  system. 

5.  Comment:  A  commenter  questioned 
the  apparent  rounding  of  the  census, 
caseload,  and  allocation  factors. 

Response:  We  did  not  use  rounded 
numbers  in  calculating  the  allocations. 
We  used  numbers  to  10  decimal  places 
in  the  underlying  calculations.  For 
clarity  and  simplicity  in  the  tables,  we 
display  rounded  numbers. 

Regulatory  Impact  Analysis 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles. 

Regulatory  Flexibility  Analysis 

Consistent  with  the  Regulatory 
Flexibility  Act  (P.L.  96-354)  which 
requires  the  Federal  Government  to 
anticipate  and  reduce  the  impact  of 
rules  and  paperwork  requirements  on 
small  business  and  other  small  entities, 
the  Secretary  certifies  that  this  rule  has 
no  significant  effect  on  a  substantial 
number  of  small  entities.  The  primary 
impact  of  this  regulation  is  on  State 
goverrunents.  State  governments  are  not 
considered  small  entities  under  the  Act. 
Therefore,  a  regulatory  fiexibility 
analysis  is  not  required. 

Unfunded  Mandates  Act 

The  Department  has  determined  that 
this  rule  is  not  a  significant  regulatory 
action  within  the  meaning  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(P.L.  104-4). 
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Congressional  Review  of  Regulations 

This  final  rule  is  not  a  "major"  rule 
as  defined  in  Chapter  8  of  5  U.S.C. 

List  of  Subjects  in  45  CFR  Part  307 

Child  support,  Computer  technology, 
Grant  programs — social  programs. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.023,  Child  Support 
Enforcement  Program.) 

Dated:  July  10,  1998. 
Olivia  A.  Golden, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  August  12.  1998. 

Donna  E.  Shalala, 

Secretary.  Department  of  Health  and  Human 
Services. 

For  the  reasons  set  forth  in  the 
preamble,  45  CFR  Part  307  is  amended 
as  follows: 

PART  307— COMPUTERIZED 
SUPPORT  ENFORCEMENT  SYSTEMS 
(AMENDED) 

1.  The  authority  citation  for  Part  307 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  652  through  658,  664. 
666  through  669A,  and  1302. 

2.-3.  A  new  section  307.31  is  added 
to  read  as  follows: 

§  307.31     Federal  financial  participation  at 
the  80  percent  rate  for  computerized 
support  enforcement  systems. 

(a)  Conditions  that  must  be  met  for  80 
percent  FFP.  Until  September  30,  2001. 
Federal  financial  participation  is 
available  at  the  80  percent  rate  to  States, 
Territories  and  systems  defined  in  42 
U.S.C.  655(a)(3)(B)(iii)  [455(a)(3)(B)(iii) 
of  the  Act]  (hereafter  referred  to  as 
"States")  for  expenditures  for  the 
planning,  design,  development, 
installation,  or  enhancement  of  a 
computerized  support  enforcement 
system  meeting  the  requirements  as 
described  in  §§  307.5  and  307.10  or  42 
U.S.C.  §654(16)  [454(16)  of  the  Act],  if: 

(1)  The  Office  has  approved  an  APD 
in  accordance  with  §  307.15; 

(2)  The  Office  determines  that  the 
system  meets  the  requirements  specified 
in  §  307.10,  or  42  U.S.C.  654(16) 
[454(16)  of  the  Act]; 

(3)  The  Office  determines  that  the 
expenditures  incurred  are  consistent 
with  the  approved  APD; 

(4)  The  Office  determines  that  the 
computerized  support  enforcement 
system  is  designed  effectively  and 
efficiently  and  will  improve  the 
management  and  administration  of  the 
State  IV-D  plan; 

(5)  The  State  IV-D  agency  agrees  in 
vkTiting  to  use  the  system  for  a  period  of 


time  which  is  consistent  with  the  APD 
approved  by  the  Office;  and 

(6)  The  State  or  local  government  has 
ownership  rights  in  software,  software 
modifications  and  associated 
documentation  that  is  designed, 
developed,  installed  or  enhanced  under 
this  section  subject  to  the  Department  of 
Health  and  Human  Services  license 
specified  in  paragraph  (c)  of  this 
section. 

(b)  Federal  financial  participation  in 
the  costs  of  hardware  and  proprietary 
software. 

(1)  Until  September  30,  2001.  FFP  at 
the  80  percent  rate  is  available  for 
e.xpenditures  for  the  rental  or  purchase 
of  hardware  for  the  planning,  design, 
development,  installation,  or 
enhancement  of  a  computerized  support 
enforcement  system  as  described  in 

§  307.10  or  42'U.S.C.  654(16)  [454(16)  of 
the  Act]. 

(2)  Until  September  30,  2001,  FFP  at 
the  80  percent  rate  is  available  for  the 
rental  or  purchase  of  proprietary 
operating/vendor  software  necessarv  for 
the  operation  of  hardware  during  the 
planning,  design,  development, 
installation,  enhancement  or  operation 
of  a  computerized  support  enforcement 
system  in  accordance  with  the  OCSE 
guideline  entitled  "Automated  Systems 
for  Child  Support  Enforcement;  A  Guide 
for  States."  FFP  at  the  80  percent  rate  is 
not  available  for  proprietary  application 
software  developed  specifically  for  a 
computerized  support  enforcement 
system.  (See  §307.35  regarding 
reimbursement  at  the  applicable 
matching  rate.) 

(c)  HHS  rights  to  software.  The 
Department  of  Health  and  Human 
Services  reserves  a  royalty-free,  non- 
exclusive and  irrevocable  license  to 
reproduce,  publish  or  otherwise  use, 
and  to  authorize  others  to  use  for 
Federal  government  purposes,  software, 
software  modifications,  and 
documentation  developed  under 
§  307.10  or  42  U.S.C.  654(16)  (454(16)  of 
the  Act].  This  ficense  would  permit  the 
Department  to  authorize  the  use  of 
software,  software  modifications  and 
documentation  developed  under 
§307.10  or  42  U.S.C.  654(16)  [454(16)  of 
the  Act]  in  another  project  or  activity 
funded  by  the  Federal  government. 

(d)  Consequences  of  suspension  of  the 
APD.  If  the  Office  suspends  approval  of 
an  APD  in  accordance  with  §  307.40 
during  the  planning,  design, 
development,  installation,  enhancement 
or  operation  of  the  system: 

(1)  The  Office  shall  disallow  FFP  as 
of  the  date  the  State  failed  to  comply 


substantially  with  the  approved  APD: 
and 

(2)  FFP  at  the  80  percent  and 
applicable  matching  rates  is  not 
available  in  any  expenditure  incurred 
under  the  APD  after  the  date  of  the 
suspension  until  the  date  the  Office 
determines  that  the  State  has  taken  the 
actions  specified  in  the  notice  of 
suspension  described  in  §  307.40(a).  The 
Office  will  notify  the  State  in  writing 
upon  making  such  a  determination 

(e)  Limitation  on  80  percent  funding. 
Federal  financial  participation  at  the  80 
percent  rate  may  not  exceed 
5400,000,000  in  the  aggregate  for  fiscal 
years  1996  through  2001. 

(f)  Allocation  formula.  Payments  at 
the  80  percent  rate  to  individual  States, 
Territories  and  systems  defined  in  42 
U.S.C.  655(a)(3)(B)(iii)  [455(a)(3)(B)(iin 
of  the  Act]  (hereafter  referred  to  as 
"States")  will  be  equal  to  the  sum  of 

(1)  A  base  amount  of  S2. 000. 000;  and 

(2)  An  additional  amount  defined  as 
the  Allocation  Factor  computed  as 
follows: 

(i)  Allocation  Factor — an  average  of 
the  Caseload  and  Census  Factors  which 
yields  the  percentage  that  is  used  to 
calculate  a  State's  allocation  of  the 
funds  available,  less  amounts  set  aside 
pursuant  to  paragraph  (f)(1)  of  this 
section. 

(ii)  Caseload  Factor — a  ratio  of  the  six- 
year  average  I\'-D  caseload  as  reported 
by  a  State  for  fiscal  years  1990  through 
1995  to  the  total  six-year  average  IV-D 
caseload  in  all  States  for  the  same 
period: 

(iii)  Census  Factor — a  ratio  of  the 
number  of  children  in  a  State  with  one 
parent  living  elsewhere  as  reported  in 
the  1992  Current  Population  Survey — 
Child  Support  Supplement  to  the  total 
number  of  such  children  in  all  States. 

4.  In  §  307.40  paragraph  (a)  is 
amended  by  removing  the  paragraph 
designation  (1)  and  by  adding  "and 
§  307.31(d)"  at  the  end  of  the  last 
sentence.  The  addition  reads  as  follows: 

§  307.40    Suspension  of  approval  of 
advance  planning  documents  for 
computerized  support  enforcement 
systems. 

(a)  *    *    *  Federal  funding  will  be 
disallowed  as  described  in  §  307.30(d) 
and  §  307.31(d). 

*         *         •         *         * 

Note:  The  following  Tables  a-i11  not  appear 
in  the  Code  of  Federal  Regulations 

BILUNG  CODE  41S(M>4-P 
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Table    1. — Calculation   of  Allocation    Factor    From  Caseload   and   Census    Data 

Caseload   6               »   of  Census — 92                                       Allocation 

yr   avg.               caseload  children        %   of   census             factor 

Alabama 290,391  1.81  345,570  1.84  1.83 

Alaalca 42,954  0.27  27,765  0.15  0.20 

Arizona.! 240,814  1.50  271,870  1.45  1.47 

Arlcansas 111,852  0.70  187,640  1.00  0.86 

California  (ex.  Los  Angeles  Co.  ) 1,212,347  10.48*  1,696,020  11. 60*  U.09' 

Los  Angeles  County 469,909  —  482,580 

Colorado 166,360  1.04  182,320  0.97  i  .  00 

Connecticut 167,175  1.04  242,910  1.29  1.18 

Delaware.: 44,417  0.28  68,966  0.37  0.33 

District  of  Columbia 78,327  0.49  61,788  0.33  0.40 

Florida 795,006  4.95  1,043,100  5.56  5.28 

Georgia 460,993  2.87  428,450  2.28  2.55 

Guam 5,788  0.04  6,772  0.04  0.04 

Hawaii 59,662  0.37  79,211  0.42  0.40 

Idaho 50,243  0.31  70,539  0.38  0.35 

Illinois 695,072  4.33  879,600  4.68  4.52 

Indiana 610,335  3.80  690,510  3.68  3.74 

Iowa 137,349  0.86  174,860  0.93  0.90 

Kansas 115,061  0.72  227,530  1.21  0.98 

Kentucky 259,739  1.62  362,530  1.93  1.79 

Louisiana 258,556  1.61  402,430  2.14  1.90 

Maine 64,203  0.40  70,932  0.38  0.39 

Maryland 310,502  1.94  366,710  1.95  1.94 

Massachusetts 234,721  1.46  336,030  1.79  1.64 

Michigan 1,239,750  7.73  757,680  4.04  5.74 

Minnesota 195,708  1.22  357,550  1.90  1.59 

Mississippi 254,350  1.59  268,880  1.43  1.50 

Missouri 312,990  1.95  339,170  1.81  1.87 

Montana 29.676  0.18  55,911  0.30  0.25 

Nebraska 118,598  0.74  90,157  0.48  0.60 

Nevada 64,867  0.40  80,703  0.43  0.42 

New  Hampshire 38,461  0.24  56,581  0.30  0.27 

New  Jersey 530,061  3.30  395,560  2.11  2.66 

New  Mexico 64,995  0.41  138,260  0.74  0.58 

New  York 1,053,781  6.57  1,363,500  7.26  6.94 

North  Carolina 381,598  2.38  457,280  2.44  2.41 

North  Dakota 31,981  0.20  32,165  0.17  0.18 

Ohio 879,306  5.48  785,450  4.18  4.78 

Oklahoma 117,380  0.73  200,790  1,07  0.91 

Oregon 221,282  1.38  222,130  1.18  1.27 

Pennsylvania 851,155  5.30  696,690  3.71  4.45 

Puerto  Rico 184,548  1.15  215,949  1.15  1.15 

Rhode  Island 70,281  0.44  44,712  0.24  0.33 

South  Carolina 186,716  1.16  254,370  1.35  1.27 

South  Dakota 25,440  0.16  48,647  0.26  0.21 

Tennessee 486,970  3.03  394,230  2.10  2.53 

Texas 641,667  4.00  1,377,600  7.34  5.80 

Utah 79,955  0.50  142,460  0.76  0.64 

Vermont 18,577  0.12  40,292  0.21  0.17 

Virgin  Islands 10,704  0.07  12,525  0.07  0.07 

Virginia 300,239  1.87  379,510  2.02  1.95 

Washington 294,085  1.83  346,700  1.85  1.84 

West  Virginia 83,599  0.52  111,830  0.60  0.56 

Wisconsin 365,825  2.28  374,170  1.99  2.13 

Wyoming 29,279  0.18  27,763  0.15  0.16 

Totals 16,045,594        100.00  18,775,849  100.00  100.00 

'Combines  amounts  for  Los  Angeles  County  and  the  remainder  of  the  State  of  California 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1801,  1802,  1803,  1804, 
1805,  1814,  1815,  1816,  1817,  1832, 
1834,  1835,  1842,  1844,  1852,  1853, 
1871,  and  1872 

Contracting  by  Negotiation 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Interim  rule  adopted  as  final 
with  changes. 

SUMMARY:  This  is  a  final  rule  amending 
the  NASA  FAR  Supplement  (NSF)  to;^ 
conform  to  the  regulatory  changes 
effected  by  Federal  Acquisition  Circular 
(FAC)  97-02,  FAR  Part  15  Rewrite; 
reflect  the  expiration  of  the  waiver  to 
the  requirement  to  publish  a  synopsis  in 
the  Commerce  Business  Daily  for  certain 
acquisitions  under  NASA's  MidRange 
procedures;  and  specify  that  the  NASA 
Acquisition  Internet  Service  (NAIS)  is 
the  Agency  Internet  site  for  posting 
solicitations  and  other  acquisition 
information. 

DATES:  This  rule  is  effective  August  19. 
1998 

ADDRESSES:  Tom  OToole,  Code  HK. 
NASA  Headquarters.  300  E  Street.  SW, 
Washington,  DC  20456-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tom  OToole,  (202)  358-0478. 

SUPPLEMENTARY  INFORMATION: 

Background 

NAS.A  IS  adopting  as  final,  with 
changes,  the  interim  rule  published  in 
the  February  27.  1998  edition  of  the 
Federal  Register  (63  FR  9953)  that 
revised  NFS  part  1815,  Contracting  by 
Negotiation.  Several  comments,  largely 
addressing  the  structure  of  the 
regulation  rather  than  its  content,  were 
received  in  response  to  the  interim  rule, 
and  they  were  considered  in  the 
development  of  the  final  rule.  Editorial, 
administrative,  and  structural  changes 
are  included  in  the  final  rule.  Included 
in  these  change  is  a  revision  to  the 
NAS.-\  MidRange  procedures  to  reflect 
the  expiration  of  the  waiver  of  the 
requirement  to  publish  synopses  in  the 
Commerce  Business  Daily  for  certain 
acquisitions  under  NASA'S  MidRange 
procedures.  Previously,  these  synopses 
had  been  posted  only  on  the  Internet. 
Another  administrative  changes  is  made 
to  indicate  that  the  NASA  Acquisition 
Internet  Service  (NAIS)  is  the  single 
Agency  Internet  site  for  posting 
solicitations  and  other  acquisition 
information.  All  the  r..visions  in  this 
final  rule  are  considered  administrative 


or  editorial  and  involve  no  significant 
change  in  Agency  policy. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  within  the  meaning  of 
the  Regulatory  Fle.xibility  Act  (5  U.S.C. 
601  et  seq.)  because  this  final  rule  does 
not  impose  any  new  requirements  on 
offerors  or  contractors.  'This  final  rule 
does  not  impose  any  reporting  or 
recordkeeping  requirements  subject  to 
the  Paperwork  Reduction  Act. 

List  of  Subjects  in  48  CFR  Parts  1801, 
1802, 1803, 1804, 1805, 1814, 1815, 
1816, 1817. 1832, 1834, 1835, 1842, 
1844,  1852,  1853,  1871,  and  1872 

Government  procurement. 

Tom  Luedtke, 

Acting  Associate  Administrator  for 
Procurement. 

Interim  Rule  Adopted  as  Final  With 
Changes 

Accordingly,  theinterim  rule 
published  at  63  FR  9953.  February  27. 
1998,  is  hereby  adopted  as  final  with  the 
following  changes: 

1.  The  authority  citation  for  48  CFR 
Parts  1801.  1802.'l803,  1804.  1805. 
1814. 1815,  1816. 1817, 1832, 1834. 
1835, 1842, 1844,  1852.  1853, 1871,  and 
1872  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1804— ADMINISTRATIVE 
MATTERS 

2.  In  section  1804.570-2,  paragraph 
(a)(2)  is  revised  to  read  as  follows: 

1804.570-2     Electronic  posting  system. 

(a)  *    *    * 

(2)  Post  solicitation  documents, 
including  solicitation  amendments  or 
cancellations,  and  other  procurement 
information  on  the  Internet. 


PART  1 81 S— CONTRACTING  BY 
NEGOTIATION 

1815.201     [Amended] 

3.  In  section  1815.201,  paragraph 
(c)(6)(E),  the  word  "name"  in  the  first 
sentence  is  revised  to  read  "nature." 

1815.207-70    [Amended] 

4.  In  section  1815.207-70,  paragraphs 
(b)(1)  and  (2)  are  revised  to  read  as 

follows: 


1815.207-70 
information. 


Release  of  proposal 


(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  the  procurement 
officer  is  the  approval  authority  to 
disclose  proposal  information  outside 
the  Government.  If  outside  evaluators 
are  involved,  this  authorization  may  be 
granted  only  after  compliance  with  FAR 
37.2  and  1837.204,  except  that  the 
determination  of  unavailability  of 
Government  personnel  required  by  FAR 
37.2  is  not  required  for  disclosure  of 
proposal  information  to  JPL  employees. 

(2)  Proposal  information  in  the 
following  classes  of  proposals  may  be 
disclosed  with  the  prior  written 
approval  of  a  NASA  official  one  level 
above  the  NASA  program  official 
responsible  for  the  overall  conduct  of 
the  evaluation.  If  outside  evaluators  are 
involved,  the  determination  of 
unavailability  of  Government  personnel 
required  by  FAR  37.2  is  not  required  for 
disclosure  in  these  instances. 

(i)  Proposals  submitted  in  response  to 
broad  agency  announcements  such  as 
Announcements  of  Opportunity  and 
NASA  Research  Announcements; 

(ii)  Unsolicited  proposals;  and 

(iii)  SBIR  and  STTR  proposals. 
*         *         *         *         * 

5.  In  section  1815.207-71,  paragraph 
(c)  is  revised  to  read  as  follows: 

1815.207-71     Appointing  non-Government 
evaluators  as  special  Government 
employees. 

***** 

(c)  Non-Government  evaluators  need 
not  be  appointed  as  special  Government 
employees  when  they  evaluate: 

(1)  Proposals  submitted  in  response  to 
broad  agency  announcements  such  as 
Announcements  of  Opportunity  and 
NASA  Research  Announcements; 

(2)  Unsolicited  proposals;  and 

(3)  SBIR  and  STTR  proposals. 

1815.303    [Amended] 

6.  In  paragraph  (a)  to  section 
1815.303.  the  letters  "SAA"  in  the 
second  sentence  are  revised  to  read 
"SSA." 

7.  In  section  1815.305,  paragraph 
(a)(ii)  is  revised  to  read  as  follows: 

1815.305    Proposal  evaluation. 

(a)  *  *  * 

(ii)  All  strengths  and  significant 
weaknesses; 


1815.305-70    [Amended] 

8.  In  paragraph  (a)(3)  of  section 
1815.305-70,  the  phrase  "technical  or 
business"  is  removed. 

1815.306    [Amended] 

9.  In  section  1815.306,  paragraph 
(d)(3)(A)  is  removed,  paragraphs 
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(d)(3)(B)  and  (d)(3)(C)  are  redesignated 
{d)(3)(A)  and  (d)(3)(B).  and  the  sentence. 
"These  items  are  not  to  be  discussed 
with,  or  proposed  to,  other  offerors,"  is 
removed  from  redesignated  paragraph 
(d)(3)(B). 

1815.307    [Amendedl 

10.  In  section  1815.307.  paragraph 
(b)(i)(A)  is  removed,  and  paragraphs 
{b)(i)(B)  through  (b)(i)(E)  are 
redesignated  as  paragraphs  (b)(i)(A) 
through  (b)(i)(D). 

11.  In  section  1815.370,  paragraph 
(g)(3)  is  revised  to  read  as  follows: 

1815.370    NASA  source  evaluation  boards. 

***** 

(g)  Evaluation.  *  *  * 
(3)  The  SEB  process  must  be 
adequately  documented.  Clear 
traceability  must  exist  at  all  levels  of  the 
SEB  process.  All  reports  submitted  by 
committees  or  panels  will  be  retained  as 
part  of  the  SEB  records. 


1815.403-3    [Amended] 

12.  In  paragraph  (b)  of  section 
1815.403-3,  the  phrase  "firm-fixed- 
price  acquisitions"  in  the  last  sentence 
is  revised  to  read  "firm-fixed-price 
competitions." 

1815.604    [Amended] 

13.  In  paragraph  (a)  of  section 
1815.604  the  URL  "http:// 

procure. msfc.nasa.gov/nashdbk. html"  is 
revised  to  read  "http://ec.msfc.nasa.gov/ 
msfc/nasahdbk.html". 

[FR  Doc.  98-22290  Filed  8-18-98:  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1819 

Mentor-Protege 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA) 
ACTION:  Final  rule. 

SUMMARY:  This  is  a  fmal  rule  amending 
the  NASA  FAR  Supplement  (NFS)  to 
extend  the  NASA  Mentor-Protege 
Program  to  complete  a  comprehensive 
evaluation  of  it. 

EFFECTIVE  DATE:  August  19,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  T.  Jedrey.  NASA  Office  of' 
Procurement,  Contract  Management 
Division  (Code  HK),  (202)  358-0483. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  NASA  Mentor-Protege  Program 
began  on  March  24,  1995. 


The  Program  is  designed  to 
incentivize  NASA  prime  contractors  to 
assist  small  disadvantaged  business 
concerns.  Historically  Black  Colleges 
and  Universities,  minority  institutions, 
and  women-owned  small  business 
concerns.  The  NASA  Mentor-Protege 
Program  is  fully  described  in  NFS 
Subpart  1819.72,  including  the  criteria 
for  Program  success.  NASA  is  currently 
in  the  midst  of  the  required  Program 
evaluation  which  it  expects  to  complete 
by  approximately  September  30.  1998. 
The  duration  of  the  program  is  being 
extended  to  March  31.  1999  to  allow  for 
this  comprehensive  evaluation  to  be 
completed,  proposed  changes  or 
recommendations  evaluated,  and  any 
resulting  program  changes  codified. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  under  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
since  it  is  only  extending  an  existing 
program  to  allow  for  a  comprehensive 
evaluation;  no  new  requirements  are 
imposed  on  offerors  or  contractors.  This 
final  rule  does  not  impose  anv  reporting 
or  recordkeeping  requirements  subject 
to  the  Paperwork  Reduction  Act. 

List  of  Subjects  in  48  CFR  Part  1819 

Government  procurement. 
Tom  Luedtke, 

Acting  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  Part  1819  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  1819  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1) 

PART  1819— SMALL  BUSINESS 
PROGRAMS 

1819.7205    [amended] 

2.  In  section  1819.7205.  the  reference 
to  "three"  in  the  first  sentence  of 
paragraph  (b)  is  revised  to  read  "four". 

|FR  Doc.  98-22289  Filed  8-18-98;  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Pari  660 

[Docket  No.  98080621 1  -821 1  -01 ;  I.D. 
0715931] 

RIN  0648-AK24 

Fisheries  oft  West  Coast  States  and  in 
the  Western  Pacific;  Northern  Anchovy 
Fishery;  Quotas  for  the  1998-99 
Fishing  Year 

AGENCY:  National  Marine  Fisheries 

Service  (N.MFS).  National  Oceanic  and 

Atmospheric  .•\dmmislration  (NO.\A). 

Commerce. 

ACTION:  Final  quotas. 

SUMMARY:  NMFS  announces  the 
estimated  spawning  biomass  and  final 
harvest  quotas  for  the  northern  anchovy 
fishery  in  the  exclusive  economic  zone 
south  of  Point  Reyes,  CA,  fo.--  the  1998- 
99  fishing  year.  These  quotas  mav  only 
be  adjusted  if  inaccurate  data  were  used 
or  if  errors  were  made  in  the 
calculations.  Comments  on  these  two 
points  are  in\  ited.  We  will  revise  the 
quotas  by  a  subsequent  rulemaking  if 
the  comments  warrant  it.  The  intended 
effect  of  this  action  is  to  establish 
allowable  harvest  levels  for  the  central 
subpopulation  of  Pacific  anchovv. 
DATES:  Effective  on  .August  15.  1998. 
Comments  will  be  accepted  until 
September  17.  1998. 
ADDRESSES:  Submit  comments  on  the 
final  quotas  to  Dr.  William  T.  Hogarth. 
Administrator.  Southwest  Region. 
(Regional  Administrator).  .N'MFS.  501 
West  Ocean  Blvd  ,  Suite  4200.  Long 
Beach.  CA  90802-4213.  .Administrative 
Reports  LI-95-11  and  LI-97-08  are 
available  from  this  same  address, 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
James  J   Morgan.  Southwest  Region. 
NMFS.  (562)^980-4030 
SUPPLEMENTARY  INFORMATION:  In 
consultation  with  the  California 
Department  of  Fish  and  Game  and  with 
the  NMFS  Southwest  Fisheries  Science 
Center,  the  -Administrator.  Southwest 
Region.  N.MFS.  has  decided  to  use  the 
1995  estimate  of  388.000  metric  tons 
(mt)  spawning  biomass  for  the  central 
subpopulation  of  northern  anchovv. 
Engraulis  ivordax.  to  set  harvest  limits 
for  the  1998-99  fishing  year.  This  is  the 
same  biomass  estimate  that  was  used  for 
the  1995-96,  1996-97.  and  1997-98 
fishing  years,  and  is  being  used  because 
no  new  assessment  has  been  made. 
Indices  of  relative  abundance  from  fish- 
spotter  logs  and  egg  production  from 
research  cruises  in  1997  indicated  that 
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the  current  biomass  remained  at  or 
above  that  estimated  in  1995. 

The  biomass  estimate  was  derived 
from  a  stock  assessment  model  using 
spawning  biomass  estimated  by  five 
indices  of  abundance.  Documentation  of 
the  spawning  biomass  is  contained  in 
Administrative  Report  L|-95-ll, 
published  by  the  Southwest  Fisheries 
Science  Center,  NMFS  (see  ADDRESSES). 
Information  on  the  status  of  the  resource 
was  provided  at  a  public  meeting  of  the 
Pacific  Fishery  Management  Council's 
(Council)  Coastal  Pelagic  Species  Plan 
Development  Team  (Planning  Team) 
and  Advisory  Subpanel  in  Long  Beach, 
CA,  on  June  11,  1998.  At  that  time,  a 
review  of  the  status  of  the  anchovy 
resource  was  presented  by  the  Planning 
Team,  and  NMFS  requested  estimates  of 
domestic  processing  needs  from  the 
fishing  industry  so  that  a  basis  could  be 
established  for  setting  annual  quotas.  As 
was  the  case  in  1997,  the  industry 
estimated  that  13,000  mt  would  meet 
the  needs  of  the  reduction  industry. 

Reports  of  the  Planning  Team  and  the 
Advisory  Subpanel  were  then  presented 
to  the  Council  at  its  June  22-26  meeting 
in  Seattle,  VVA.  The  Council  reviewed 
the  quotas  for  the  1998-99  fishing  year 
and  recommended  that  they  be 
approved. 

There  is  some  uncertainty  with  regard 
to  what  the  domestic  fishery  will 
harvest,  and  there  is  always  great 
uncertainty  with  regard  to  what  Mexico 
will  harvest.  Nevertheless,  the  U.S. 
harvest  has  remained  low.  The  Mexican 
harvest  increased  significantly  in  1995, 
but  dropped  to  a  moderate  level  in  1996 
and  1997.  With  the  information 
available,  the  best  estimate  of  domestic 
harvest  for  reduction  is  13.000  mt. 

According  to  the  formula  in  the 
Northern  Anchovy  Fishery  Management 
Plan  (FMP).  the  U.S.  optimum  yield 
(OY)  is  66,500  mt  (70  percent  of  the 
95.000  mt  international  OY).  The  U.S. 
OY  includes  61,600  mt,  which  is 
allocated  to  reduction  fisheries,  plus 
4,900  mt  for  non-reduction  fisheries. 
There  is  no  agreement  with  Mexico  on 
the  management  of  northern  anchovy;  a 


portion  of  the  biomass  (30  percent) 
above  300,000  mt  is  designated  as  the 
amount  to  account  for  this  unregulated 
harvest. 

Anv  portion  of  U.S.  OY  that  will  not 
be  used  by  U.S.  fishermen,  minus  the 
amount  of  harvest  by  Mexican  vessels 
that  is  in  excess  of  that  allocated  to 
Mexico  according  to  the  formula  in  the 
FMP,  is  identified  as  total  allowable 
level  of  foreign  fishing  (TALFF)  and  is 
available  to  foreign  fishing. 

The  estimate  of  Mexican  excess 
harvest  is  based  on  the  largest  harvest  in 
the  last  3  years;  however,  the  biomass 
has  been  so  low  during  this  time  that 
there  was  no  significant  fishery  off 
Mexico  until  1995,  and  there  has  been 
no  excess  Mexican  harvest  as  defined  in 
the  FMP. 

After  considering  the  above,  the 
Regional  Administrator  has  made  the 
following  determinations  for  the  1998- 
99  fishing  year  by  applying  the  formulas 
in  the  FMP  and  in  50  CFR  660.509(b). 

1.  The  total  U.S.  OY  for  northern 
anchovy  is  66,500  mt,  plus  an 
unspecified  amount  for  use  as  live  bait. 

2.  The  total  U.S.  harvest  quota  for 
reduction  purposesis  13,000  mt. 

a.  Of  the  total  reduction  harvest  quota. 
1,300  mt  is  reserved  for  the  reduction 
fishery  in  Subarea  A  (north  of  Pt. 
Buchon).  The  FMP  requires  that  10 
percent  of  the  U.S.  reduction  quota  or 
9-,072  mt,  whichever  is  less,  be  reserved 
for  the  northern  fishery.  This  is  not  a 
special  quota,  but  only  a  reduction  in 
the  amount  allocated  to  the  southern 
fishery  south  of  Pt.  Buchon  (Subarea  B). 
After  the  northern  fishery  has  harvested 
1,300  mt,  any  unused  portion  of  the 
Subarea  B  allocation  may  also  be 
harvested  north  of  Pt.  Buchon. 

b.  The  reduction  quota  for  subarea  B 
(south  of  Pt.  Buchon)  is  11,700  mt. 

3.  The  U.S.  harvest  quota  for  non- 
reduction  fishing(i.e..  fishing  for 
anchovy  for  use  as  dead  bait  or  human 
consumption)  is  4.900  mt  (as  set  by 

§  660.509(b)). 

4.  There  is  no  U.S.  harvest  limit  for 
the  live  baitfishery. 

5.  The  domestic  annual  processing 
capacity  (DAP)  islS.OOO  mt. 


6.  The  amount  allocated  to  joint 
venture  processing(JVP)  is  zero,  because 
there  is  no  history  of.  nor  are  there 
applications  for,  joint  ventures. 

7.  Domestic  annual  harvest  capacity 
(DAH)  is  13,000mt.  DAH  is  the  sum  of 
DAP  and  JVP. 

8.  The  TALFF  is  48.600  mt. 

The  fishery  will  be  monitored  during 
the  year  and  evaluated  with  respect  to 
the  OY  and  the  estimated  needs  of  the 
fishing  industry.  Adjustments  may  be 
made  to  comply  with  the  requirements 
of  the  FMP  and  its  implementing 
regulations. 

This  action  is  authorized  by  50  CFR 
660.509  and  is  exempt  from  review 
under  E.O.  12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  finds  for  good 
cause  under  5  U.S.C.  553(b)(B)  that 
providing  prior  notice  and  an 
opportunity  for  public  comment  on  this 
action  is  unnecessary  because 
establishing  the  quota  is  a  ministerial 
act.  determined  by  applying  a  formula 
in  the  FMP.  Accordingly,  providing 
prior  notice  and  an  opportunity  for 
public  comment  would  serve  no  useful 
purpose. 

Because  this  rule  merely  establishes  a 
quota  and  does  not  require  any 
participants  in  the  fishery  to  take  action 
or  to  come  into  compliance,  the  AA 
finds  for  good  cause  under  5  U.S.C. 
553(d)(3)  that  delaying  the  effective  date 
of  this  rule  for  30  days  is  unnecessary. 
Further,  because  establishing  a  quota 
allows  the  opening  of  the  fishery,  it 
relieves  a  restriction,  and  under  5  U.S.C. 
553(d)(1),  is  not  subject  to  a  delay  in 
effective  date.  Accordingly,  the  AA 
makes  the  quota  effective  upon  the  date 
of  filing  for  public  inspection  with  the 
Office  of  the  Federal  Register. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  13.  1998. 
Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
|FR  Doc.  98-22219  Filed  8-13-98;  3:29  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-NM-199-AD] 

RIN212(>-AA64 

Airworthiness  Directives;  Lockheed 
Model  L-1 01 1-385  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all 
Lockheed  Model  L-1011-385  series 
airplanes,  that  currently  requires 
inspections  to  detect  cracking  of 
fuselage  station  (FS)  983  main  frame 
(left  and  right  sides),  and  repair,  if 
necessary.  That  AD  was  prompted  by 
reports  of  cracks  found  in  the  left  and 
right  sides  of  the  FS  983  main  frame, 
below  the  level  of  the  cabin  floor.  This 
action  would  add  a  new  requirement  to 
review  the  airplane  maintenance 
records  to  determine  if  a  crack  within 
the  FS  983  main  frame  web  was 
detected  previously,  and  if  repair  of  any 
such  crack  was  deferred;  and  repair, 
prior  to  further  flight,  if  necessary.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  cracking  of  the 
FS  983  frame,  which  could  result  in 
reduced  structural  integrity  of  the 
fuselage. 

DATES:  Comments  must  be  received  by 
Octobers.  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FA A),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
199-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Lockheed  Aeronautical  Systems 
Support  Company  (LASSC),  Field 
Support  Department,  Dept.  693,  Zone 
0755,  2251  Lake  Park  Drive,  Smyrna. 
Georgia  30080.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ACE- 
116A,  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  CrowTi  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349;  telephone  (770)  703-6063;  fax 
(770)  703-6097. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripHcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
oi'the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-199-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-n4,  Attention:  Rules  Docket  No. 
98-NM-199-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

On  November  5.  1991,  the  FAA  issued 
AD  91-21-51,  amendment  39-8099  (56 
FR  61361,  December  3,  1991), 
applicable  to  all  Lockheed  .Model  L- 
1011-385  series  airplanes,  to  require 
inspections  to  detect  stress  corrosion 
cracking  of  fuselage  station  (FS)  983 
main  frame  (left  and  right  sides),  and 
repair,  if  necessary.  That  action  was 
prompted  by  reports  of  cracks  found  in 
the  left  and  right  sides  of  FS  983  main 
frame,  below  the  level  of  the  cabin  floor. 
The  requirements  of  that  AD  are 
intended  to  prevent  cracks  in  the 
fuselage  frame,  which,  if  not  corrected, 
could  result  in  reduced  structural 
integrity  of  the  fuselage. 

That  AD  also  contained  a  provision 
that,  if  a  single  crack  was  detected  tliat 
was  completely  contained  within  a 
certain  area  of  the  FS  983  main  frame 
web,  repair  of  the  crack  was  not 
required.  In  lieu  of  repair,  the  cracked 
area  could  be  treated  with  corrosion 
inhibitor  and  inspected  repetitively 
using  internal  visual  and  eddv  current 
techniques.  In  the  preamble  to  AD  91- 
21-51,  the  FAA  indicated  that  these 
repetitive  inspections  were  considered 
"interim  action"  and  that  further 
rulemaking  action  was  being 
considered.  The  FAA  now  has 
determined  that  further  rulemaking 
action  is  indeed  necessar>'.  As  a  follow- 
on  action  from  that  determination,  the 
FAA  is  now  proposing  to  mandate 
repair  of  any  crack  for  which  repair  was 
deferred.  Such  repair  would  constitute 
terminating  action  for  the  repetitive 
inspection  requirement. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Lockheed  Tristar  L-1011  Service 
Bulletin  093-53-266.  dated  March  2. 
1992,  as  revised  by  Change  Notification 
CNl.  dated  )uly  10,  1992;  which 
describes,  among  other  things, 
procedures  for  repairing  cracking  of  the 
FS  983  main  fi"ame  web.  The  service 
bulletin  specifies  that  repair  of  any  such 
cracking  may  be  accomplished  in 
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accordance  with  Lockheed  Drawing 
LCC-7622-327  (lor  Lockheed  Model  L- 
1011-385  series  airplanes  having  serial 
numbers  1002  through  1012  inclusive). 
or  LCC-7fi22-325  (for  Lockheed  Model 
L-101 1-385  series  airplanes  having 
serial  numbers  1013  through  1250 
inclusive):  or  partial  frame  replacement 
may  be  accomplished  in  accordance 
with  Lockheed  Drawing  LCC-7622-326 
(for  all  Lockheed  Model  L-1011-385 
series  airplanes). 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  91-21-51  to  continue  to 
require  inspections  to  detect  cracking  of 
the  FS  983  main  frame  (left  and  right 
sides),  and  repair,  if  necessary.  The 
proposed  AD  adds  a  requirement  to 
review  the  airplane  maintenance 
records  to  determine  if  a  crack  within 
the  FS  983  main  frame  web  was 
detected  previously,  and  if  repair  of  any 
such  crack  was  deferred:  and  repair,  if 
necessary.  Accomplishment  of  such 
repair  would  constitute  terminating 
action  for  the  repetitive  inspection 
requirements  of  this  proposed  AD.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously, 
except  as  discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  unlike  the 
procedures  described  in  Lockheed 
Tristar  L-1011  Service  Bulletin  093-53- 
266,  as  revised  by  Change  Notification 
CNl,  this  proposed  AD  would  not 
permit  long-term  repetitive  inspections 
of  main  frame  web  areas  with  only  a 
single  crack  to  continue  in  lieu  of 
accomplishment  of  a  repair.  The  FAA 
has  determined  that  long-term 
continued  operational  safety  will  be 
better  assured  by  modifications  or 
repairs  to  remove  the  source  of  the 
problem,  rather  than  by  repetitive 
inspections.  Long-term  inspections  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet.  This,  coupled  with  a 
better  understanding  of  the  human 
factors  associated  with  numerous 
repetitive  inspections,  has  led  the  P'AA 
to  consider  placing  less  emphasis  on 
special  procedures  and  more  emphasis 
on  modifications.  The  proposed  repair 
requirement  is  in  consonance  with  these 
considerations. 


Cost  Impact 

There  are  approximately  235 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
117  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  external  eddy  current  inspection 
that  currently  is  required  by  AD  91-21- 
51.  and  that  would  be  retained  in  this 
AD.  takes  approximately  1  work  hour 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  inspection  on  U.S.  operators  is 
estimated  to  be  $7,020,  or  $60  per 
airplane. 

The  internal  visual  and  eddy  current 
inspection  that  currently  is  required  by 
AD  91-21-51.  and  that  would  be 
retained  in  this  AD,  takes  approximately 
1  work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  inspection  on  U.S. 
operators  is  estimated  to  be  $7,020.  or 
$60  per  airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Should  an  operator  be  required  to 
accomplish  the  repair  of  cracking  that  is 
proposed  in  this  AD,  it  would  take 
approximately  30  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
repair  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $210,600,  or 
$1,800  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certifv'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8099  (56  FR 
61361.  December  3,  1991),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Lockheed:  Docket  98-NM-199-AD. 

Supersedes  AD  91-21-51,  amendment 

39-8099. 
Applicability:  All  Model  L-1011-38.S 
series  airplanes,  certificated  in  any  categorv. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  in  the  fuselage  station 
(FS)  983  frame,  which  could  result  in 
reduced  structural  integrity  of  the  fuselage, 
accomplish  the  following: 

Restatement  of  Requirements  of  AD  91-21- 
51,  Amendment  39-8099 

(a)  Within  20  days  after  December  18.  1991 
(the  effective  date  of  AD  91-21-51 . 
amendment  39-8099).  inspect  the  left  and 
right  sides  of  FS  983  main  frame  from 
waterline  (\VL)  175  to  WL  200  to  detect 
cracks  using  a  high  frequency  eddy  current 
procedure,  in  accordance  with  paragraph  A. 
of  the  Accomplishment  Instructions  of 
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Lockheed  Service  Bulletin  093-53-264. 
dated  October  4,  1991.  At  the  operator's 
option,  the  internal  inspection  required  by 
paragraph  (d)  below  may  be  used  in  lieu  of 
the  external  inspection. 

(b)  If  cracks  that  e.xtend  into  the  main 
frame  caps  are  found  during  the  inspection 
performed  in  accordance  with  paragraph  (a) 
of  this  .AD.  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager.  Atlanta  Aircraft  Certification  Office 
(AGO),  FAA.  Small  .Airplane  Directorate 

(c)  Within  60  days  after  December  18. 
1991.  perform  an  internal  visual  and  eddy 
current  inspection  of  the  FS  983  main  frame 
cap  and  web  in  accordance  with  paragraph 
B.  of  the  Accomplishment  Instructions  of 
Lockheed  Service  Bulletin  093-53-264. 
dated  October  4.  1991. 

(d)  If  cracks  in  the  following  locations  are 
found  during  the  inspection  required  bv 
paragraph  (c)  of  this  AD.  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager.  Atlanta  AGO. 

(1)  Any  crack  extending  into  the  main 
frame  caps. 

(2)  Any  crack  extending  into  the  web-to- 
cap  radius. 

(3)  Any  crack  extending -into  a  web  area 
outside  the  shaded  area  shown  in  Figure  1. 
Sheet  3.  of  Lockheed  Service  Bulletin  093- 
53-264.  dated  October  4.  1991. 

(4)  More  than  1  crack  within  the  main 
frame  web  area  shown  in  Figure  1.  Sheet  3. 
of  Lockheed  Service  Bulletin  093-53-264. 
dated  October  4.  1991. 

(e)  If.  during  the  inspection  required  by 
paragraph  (c)  of  this  AD.  a  single  crack  is 
found  that  is  completely  contained  within 
the  main  frame  web  area  shown  in  Figure  1. 
Sheet  3.  of  Lockheed  Service  Bulletin  093- 
53-264.  dated  October  4.  1991:  Prior  to 
further  flight,  treat  the  cracked  section  of  the 
web  with  corrosion  inhibitor  in  accordance 
with  the  service  bulletin.  Thereafter,  repeat 
the  inspections  at  intervals  not  to  exceed  90 
days,  using  the  internal  inspection  procedure 
required  by  paragraph  (c)  of  this  AD. 

New  Requirements  of  This  AD 

(f)  Within  18  months  after  the  effective 
date  of  this  AD,  review  the  airplane 
maintenance  records  to  determine  if  a  crack 
within  the  main  frame  web  area  has  been 
detected  previously,  and  if  repair  of  any  such 
crack  was  deferred  in  accordance  with 
paragraph  (e)  of  AD  91-21-51.  amendment 
39-8099.  For  any  crack  for  which  repair  has 
been  deferred,  prior  to  further  flight,  repair 
the  crack  in  accordance  with  Lockheed 
Tristar  L-1011  Ser\ice  Bulletin  093-53-266. 
dated  March  2,  1992;  as  revised  bv  Change 
Notification  CNl.  dated  July  10.  1992, 
Accomplishment  of  such  repair  constitutes 
terminating  action  for  the  repetitive 
inspections  required  bv  paragraph  (e)  of  this 
AD. 

Note  2:  Lockheed  Tristar  L-1011  Service 
Bulletin  093-53-266.  dated  March  2.  1992:  as 
revised  by  Change  Notification  CNl,  dated 
July  10,  1992;  references  Lockheed  Drawings 
LCG-7622-325.  LCG-7622-326,  and  LCC- 
7622-327.  as  additional  sources  of  service 
information  to  accomplish  repairs. 

(g)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safetv  may  be 
used  if  approved  by  the  Manager.  .Atlanta 
.AGO,  Operators  shall  submit  their  requests 
through  an  appropriate  FA.A  Principal 
.Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Atlanta  AGO. 

(g)(2)  .Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  .AD 
91-21-51 .  amendment  39-8099,  are 
approved  as  alternative  methods  of 
compliance  with  the  inspection  requirements 
of  paragraphs  (a)  and  (c)  of  this  .AD.  and  the 
repair/modification  requirements  of 
paragraphs  (b)  and  (d)  of  this  AD, 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .AD,  if  anv,  mav  be 
obtained  from  the  .Atlanta  .AGO, 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21,197  and  21,199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21,197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  .August 
12.1998, 
John  J.  Hickey. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Ser\-ice 
IFR  Doc,  98-22241  Filed  8-18-98:  8  45  am] 

BILLING  CODE  4910-13-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  9a-ASW-30] 

Proposed  Realignment  of  Federal 
Airways  and  Jet  Routes;  TX 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
realign  six  jet  routes  and  eight  Federal 
airways  in  the  Amarillo,  TX,  area.  The 
FAA  is  proposing  this  action  due  to  the 
decommissioning  of  the  Amarillo,  TX. 
Very  High  Frequency  Omnidirectional 
Range/Tactical  Air  Navigation 
(VORTAC)  and  the  commissioning  of 
the  Panhandle,  TX.  VORTAC.  which 
will  be  located  approximatelv  4.3 
nautical  miles  (NM)  to  the  southwest  of 
the  present  location  of  the  Amarillo 
VORTAC.  This  proposal  would  realign 
the  affected  jet  routes  and  Federal 
airwavs  from  the  Amarillo  VORTAC  to 
the  Panhandle  VORTAC.  The  FAA  is 
taking  this  action  to  more  effectively 
manage  air  traffic  in  the  Amarillo.  f  X. 
area. 

DATES:  Comments  must  be  received  on 
or  before  October  2.  1998. 
ADDRESSES:  Send  comments  on  this 
proposal  in  triplicate  to:  Manager,  Air 


Traffic  Division.  .ASW-500.  Docket  No. 
98-AS\V-30,  Federal  Aviation 
Administration.  2601  Meacham  Blvd: 
Fort  Worth.  TX  76193-0,500, 

The  official  docket  may  be  examined 
in  the  Rules  Docket.  Office  of  the  Chief 
Counsel.  Room  916.  800  Independence 
Avenue.  SW,.  Washington.  DC. 
weekdays,  except  Federal  holidavs. 
between  8:30  am  and  5:00  p,m 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division.  Federal  Aviation 
Administration,  2601  Meacham  Blvd; 
Fort  Worth.  TX  76193-0500. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheri  Edgett  Baron,  .Airspace  and  Rules 
Division.  ATA-iOO,  Office  of  Air  Traffic 
Airspace  Management,  Federal  .Aviation 
Administration,  800  Independence 
Avenue,  SW,,  Washington.  DC  20591; 
telephone:  (202)  267-8783, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  mav  desire 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatorv 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identif\  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above,  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comfnents  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AS\V-30,"  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FA.A 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  IVPRMs 

Any  person  may  obtain  a  copv  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
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by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of  Air 
Traffic  Airspace  Management,  800 
Independence  Avenue,  S\V., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  call  the  FAA's  Office  of 
Rulemaking,  (202)  267-9677,  for  a  copy 
of  Advisory  Circular  No.  11-2A,  Notice 
of  Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Background 

As  part  of  a  plan  to  more  effectively 
manage  air  traffic  in  the  Amarillo,  TX. 
area,  the  Amarillo  VORTAC  will  be 
decommissioned  and  the  Panhandle 
VORTAC  will  be  commissioned.  This 
proposal  would  realign  several  jet  routes 
and  Federal  airways  previously  aligned 
with  the  Amarillo'VORTAC  to'the  new- 
Panhandle  VORTAC. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  realign 
six  jet  routes  and  eight  Federal  airways 
due  to  the  decommissioning  of  the 
Amarillo  VORTAC,  and  the 
commissioning  of  the  Panhandle 
VORTAC.  The  Panhandle  VORTAC  will 
be  located  approximately  4.3  NM 
southwest  of  the  present  location  of  the 
Amarillo  VORTAC.  Specifically,  J-6,  J- 
14,  J-17,  1-26,  J-58,  J-78,  V-12,  V-81, 
V-114,  V-140,  V-280,  V-304,  V-402, 
and  V— 440  would  be  realigned  from  the 
Amarillo  VORTAC  to  the  Panhandle 
VORTAC.  The  FAA  is  taking  this  action 
based  on  the  results  of  an  F.'\A  Airspace 
Study  to  enhance  the  flow  of  air  traffic 
in  the  Amarillo,  TX,  area. 

Jet  routes  and  VOR  Federal  airwavs 
are  published  in  Sections  2004  and 
6010(a),  respectively,  of  F.^A  Order 
7400. 9E  dated  September  10,  1997,  and 
effective  September  16,  1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jet  routes  and  Federal  airwavs 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979):  and  (3)  does  not 
warrant  preparation  of  a  Regulatory 


Evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 

follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E,  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120:  E.O'  10854.  24  FR  9565, 3  CFR,  1959- 
1963  Comp..  p.  389. 

§71,1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  2004 — fet  Houtes 


1-6  [Revised] 

From  Salinas.  CA.  via  INT  Salinas  145°  and 
Avenal,  CA.  292°  radials:  Avenal:  INT  Avenal 
U9°and  Palmdale,  CA,  310°  radials: 
Palmdale:  Hector,  CA:  Needles.  CA:  Drake, 
AT.:  Zuni,  AZ:  Albuquerque.  NM:  Tucumcari, 
NM:  Panhandle,  TX:  Will  Rogers,  OK:  Little 
Rock,  AR:  Bowhng  Green,  KY:  Charleston. 
\VV:  INT  Charleston  076°  and  Martinsburg, 
\VV,  243°  radials:  Martinsburg:  Lancaster, 
P.^:  Broadway.  N|:  Sparta,  NJ:  Albany,  NY:  to 
Plattsburg,  NY. 


J-14  (Revised) 

From  Panhandle.  TX:  via  Will  Rogers,  OK: 
Little  Rock,  AR:  Vulcan,  .AL:  to  Atlanta,  GA: 
LNT  Atlanta  087°  and  Spartanburg.  SC,  234° 
radials:  Spartanburg:  Greensboro,  NC: 
Richmond.  VA:  INT  Richmond  039°  and 
Patuxent,  MD.  228°  radials:  to  Patuxent. 


J-17  [Revised] 

From  San  .Antonio,  TX:  via  Abilene,  TX; 
Panhandle,  TX:  Tobe.  CO:  Pueblo,  CO: 


Falcon,  CO:  Cheyenne,  WY:  to  Rapid  City, 
SD. 


1-26  [Revised] 

From  Ciudad  Juarez,  Mexico,  via  El  Paso, 
TX:  INT  of  El  Paso  070°  and  Chisum,  NM, 
215°  radials:  Chisum:  Panhandle,  TX:  Gage, 
OK:  Wichita,  KS:  Kansas  City,  MO: 
Kirksville,  MO:  Bradford,  IL:  to  Joliet,  IL.  The 
airspace  within  Mexico  is  excluded. 


J-58  [Revised] 

From  Oakland,  CA,  via  Manteca.  CA: 
Coaldale,  NV;  Wilson  Creek,  NV:  Milford. 
UT:  Famnington,  NM:  Las  Vegas,  NM: 
Panhandle,  TX:  Wichita  Falls,  TX:  Ranger. 
TX:  Alexandria,  LA:  Harvey,  LA:  INT  of 
Grand  Isle,  LA,  105°  and  Crestview,  FL.  201° 
radials:  INT  of  Grand  Isle  105°  and  Sarasota, 
FL,  286°  radials:  Sarasota:  Lee  County,  FL;  to 
the  INT  Lee  County  120°  and  Dolphin,  FL, 
293°  radials:  Dolphin. 


J-78  [Revised] 

From  Los  Angeles,  CA,  via  Seal  Beach,  CA: 
Thermal,  CA:  Parker,  GA:  Drake,  AZ:  Zuni, 
AZ:  Albuquerque,  NM:  Tucumcari,  NM: 
Panhandle,  TX:  Will  Rogers,  OK:  Tulsa,  OK: 
Farmington,  MO;  Louisville,  KY;  Charleston, 
WV:  Philipsburg,  PA:  to  Milton,  PA. 

***** 

Paragraph  6010 — VOH  Federal  Airways 
***** 

V-12  [Revised] 

From  Gaviola,  CA,  via  San  Marcus,  CA; 
Palmdale,  CA;  38  miles,  6  miles  wide. 
Hector,  CA:  12  miles,  38  miles,  85  MSL,  14 
miles,  75  MSL,  Needles,  CA;  45  miles,  34 
miles,  95  MSL,  Drake,  AZ;  Winslow.  AZ:  30 
miles  85  MSL,  Zuni,  NM:  Albuquerque,  NM; 
Otto,  NM;  Anton  Chico,  NM;  Tucumcari, 
NM:  Panhandle,  TX:  Gage,  OK:  Anthony,  KS: 
Wichita,  KS:  Emporia,  KS:  Napoleon,  MO: 
INT  Napoleon  095°  and  Columbia,  MO,  292° 
radials:  Columbia:  Foristell,  MO:  Troy,  IL; 
Bible  Grove,  IL:  Shelbyville,  IN;  Richmond, 
IN;  Dayton,  OH;  Appleton,  OH, 
Newcomerstown,  OH;  Allegheny,  PA; 
Johnstown,  PA;  Harrisburg,  PA;  INT 
Harrisburg  092°  and  Pottstown,  PA,  278° 
radials;  to  Pottstown. 


V-81  [Revised] 

From  Chihuahua,  Mexico,  via  Marfa,  TX: 
Fort  Stockton,  TX;  Midland,  TX;  Lubbock, 
TX:  Plainview,  TX;  Panhandle,  TX:  Dalhart, 
TX:  Tobe,  CO;  Pueblo,  CO:  Black  Forest,  CO: 
Jeffco,  CO:  Cheyenne,  WY;  Scottsbluff,  NE;  to 
Chadron,  NE.  The  airspace  outside  the 
United  States  is  excluded. 


V-114  [Revised) 

From  Panhandle,  TX,  via  Childress,  TX; 
Wichita  Falls,  TX;  INT  Wichita  Falls  117° 


Federal  Register/Vol.  63,  No.  160 /Wednesday.  August  19,  1998/Proposed  Rules  44415 


and  Blue  Ridge.  TX,  285°  radials;  Blue  Ridge; 
Quitman.  TX;  Gregg  County,  TX;  Alexandria. 
LA;  INT  Baton  Rouge,  LA,  307°  and 
Lafayette,  LA,  042°  radials;  7  miles  wide  (3 
miles  north  and  4  miles  south  of  centerline); 
Baton  Rouge;  INT  Baton  Rouge  112°  and 
Reserve.  LA,  323°  radials;  Reserve;  INT 
Reserve  084°  and  Gulfport,  MS,  247°  radials; 
Gulfport;  INT  Gulfport  344°  and  Ea^jn,  MS, 
171°  radials;  to  Eaton,  excluding  the  portion 
within  R-3801B  and  R-3801C. 


V-140  (Revised) 

From  Panhandle,  TX,  via  Sayre,  OK; 
Kingfisher,  OK;  INT  Kingfisher  072°  and 
Tulsa,  OK,  261°  radials;  Tulsa;  Razorback, 
AR;  Harrison,  AR,  Walnut  Ridge,  AR; 
Dyersburg,  TN;  Nashville,  TN;  to  Livingston, 
TN;  London,  KY;  Hazard,  KY;  Bluefield,  WV; 
INT  of  Bluefield  071°  and  Montebello,  VA, 
250°  radials;  Montebello;  to  Casanova,  VA. 


V-280  (Revised] 

From  Ciudad  Juarez.  Mexico,  via  El  Paso, 
TX;  INT  El  Paso  070°  and  Pinon.  NM.  219° 
radials;  Pinon;  Chisum,  NM;  INT  Chisum 
063°  and  Texico,  NM,  218°  radials;  Texico; 
Panhandle,  TX;  Gage,  OK;  INT  Gage  025°  and 
Hutchinson,  KS,  234°  radials;  Hutchinson: 
INT  Hutchinson  061°  and  Topeka,  KS.  236° 
radials;  to  Topeka.  The  airspace  within 
Mexico  is  excluded. 


V-304  (Revised) 

From  Panhandle,  TX,  via  Borger,  TX; 
Liberal,  KS;  15  miles,  79  miles  55  MSL, 
Lamar,  CO. 


V-402  (Revised] 

From  Tucumcari,  NM,  via  INT  Tucumcari 
101°  and  Panhandle.  TX  250°T(241°M) 
radials;  Panhandle;  INT  Panhandle 
070°T(061°M)  and  Gage,  OK,  215°  radials;  to 
Gage. 


V-440  (Revised) 

From  Panhandle,  TX.  via  INT  Panhandle 
070°T(061°M)  and  Sayre,  OK,  288°  radials; 
Sayre;  INT  Sayre  104°  and  Will  Rogers,  OK, 
248°  radials;  to  Will  Rogers. 
*  *  *  *         * 

Issued  in  Washington,  DC,  on  August  12. 
1998. 
John  S.  Walker, 

Program  Director  for  Air  Traffic  Airspace 

Management. 

[FR  Doc.  98-22257  Filed  8-18-98;  8:45  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

23  CFR  Part  1331 

[Docket  No.  NHTSA-98-3945] 

RIN2127-AG91 

State-Issued  Driver's  Licenses  and 
Comparable  Identification  Documents 

agency:  National  Highv^ray  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking: 
reopening  of  comment  period. 

summary:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
published  a  notice  of  proposed 
rulemaking  (NPRM)  on  June  17,  1998,  in 
which  the  agency  proposed  regulations 
to  implement  section  656(b)  of  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996 — 
State  Issued  Driver's  Licenses  and 
Comparable  Identification  Documents. 
The  comment  period  for  the  NPRM 
closed  on  August  3.  1998.  In  response 
to  requests  for  an  extension  of  the 
comment  period.  NHTSA  is  reopening 
the  comment  period  and  extending  it 
until  October  2,  1998. 
DATES:  Comments  must  be  received  by 
October  2,  1998. 

ADDRESSES:  Written  comments  should 
refer  to  the  docket  number  and  the 
number  of  this  notice,  and  be  submitted 
(preferably  two  copies)  to:  Docket 
Management,  Room  PL— 401,  National 
Highway  Traffic  Safety  Administration, 
Nassif  Building,  400  Seventh  Street, 
SW,  Washington,  DC  20590.  (Docket 
hours  are  Monday-Friday.  10  a.m.  to  5 
p.m..  excluding  Federal  holidays.) 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  Holden,  Chief,  Driver  Register 
and  Traffic  Records  Division.  NTS-32. 
NHTSA,  400  Seventh  Street,  SW. 
Washington.  DC  20590;  telephone  (202) 
366-4800.  or  Ms.  Heidi  L.  Coleman. 
Assistant  Chief  Counsel  for  General 
Law,  NCC-30,  NHTSA,  400  Seventh 
Street,  SW,  Washington,  DC  20590; 
telephone  (202)  366-1834. 
SUPPLEMENTARY  INFORMATION:  On 
September  30,  1996.  the  Omnibus 
Consolidated  Appropriations  Act  for 
Fiscal  Year  1997.  P.L.  104-208.  was 
signed  into  law.  Included  in  the 
Omnibus  Act  were  the  provisions  of  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996 
(hereinafter,  the  "Immigration  Reform 
Act").  Section  656(b)  of  the  Act,  entitled 
State-Issued  Driver's  Licenses  and 
Comparable  Identification  Documents, 
provides  that,  after  October  1.  2000. 


Federal  agencies  may  not  accept  as 
proof  of  identity  driver's  licenses  or 
other  comparable  identification 
documents,  issued  by  a  State,  unless  the 
driver's  license  or  identification 
document  conforms  to  certain 
requirements. 

Section  656(b)  establishes  three 
requirements  that  State  issued  driver's 
licenses  or  other  comparable 
identification  documents  must  meet  to 
be  acceptable  to  Federal  agencies  as 
proof  of  identity.  The  requirements 
concern  the  application  process  for 
driver's  licenses  and  identification 
documents,  the  form  of  driver's  licenses 
and  identification  documents  (including 
security  features)  and  the  use  of  social 
security  numbers  on  driver's  licenses 
and  identification  documents.  On  June 
17,  1998  (63  FR  33220).  the  agency 
published  a  proposed  rule  to  implement 
these  statutory  requirements.  Interested 
persons  were  invited  to  provide 
comments  on  the  proposed  rule  on  or 
before  August  3,  1998. 

Since  that  time  it  has  come  to  the 
agency's  attention  that  there  is 
considerable  public  interest  in  the 
proposed  regulations.  NHTSA  has 
received  numerous  requests  from 
interested  individuals  for  an  extension 
of  the  comment  period  in  order  to  have 
sufficient  time  to  review  the  proposal 
and  prepare  comments. 

In  addition,  on  July  29,  1998, 
concerns  regarding  the  agency's 
proposed  rule  were  expressed  in  the 
U.S.  House  of  Representatives  by 
Congressman  Barr  of  Georgia; 
Congressman  Smith  of  Texas,  Chairman 
of  the  Subcommittee  on  Immigration 
and  Claims;  and  Congressman  Paul  of 
Texas.  To  address  these  concerns. 
Congressman  Wolf  of  Virginia. 
Chairman  of  the  Transportation 
Subcommittee  of  the  House  Committee 
on  Appropriations,  suggested  that  a 
meeting  take  place  with  NHTSA 
officials.  Congressional  Record.  Julv  29. 
1998,  H6736-7. 

A  meeting  was  held  on  August  4. 
1998,  in  the  Office  of  the  Transportation 
Subcommittee  of  the  House  Committee 
on  Appropriations.  Congressman  Barr. 
Chairman  Smith  and  Congressman  Paul. 
Congressional  staff  members  and 
NHTSA  representatives  attended  the 
meeting.  At  the  meeting,  the  agenc\  was 
asked  to  consider  reopening  the 
comment  period  for  this  rulemaking 
action,  to  permit  all  interested  parties  to 
have  sufficient  time  to  consider  the 
agency's  proposal  and  to  pro\idp  thi-ir 
written  comments. 

After  considering  these  requests. 
NHTSA  has  concluded  that  it  is  in  the 
public  interest  to  allow  additional  time 
for  comments.  Accordingly,  the  agency 
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is  reopening  the  comment  period  until 
October  2.  1998.  During  this  reopened 
comment  period,  it  is  not  necessary  for 
commenters  to  resubmit  views  that  have 
alreadv  been  expressed  in  previous 
comments. 

Authority:  Pub.  L.  104-208.  110  Stat. 
300M-7ib  ('5  r.S.C.  301)  delegation  of 
authority  at  49  CFR  1.50 

lssue(i  on:  .August  14.  1998. 
Philip  R.  Recht. 

Deputy  Administrator.  Xational  Highway 
Tmffir  Safety  Administration. 
|FK  Doc.  98-22314  Filed  8-18-98:  8:45  am] 

BILLING  CODE  4910-69-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-11 5446-97] 
RIN  1545-AV68 

Termination  of  Puerto  Rico  and 
Possession  Tax  Credit;  New  Lines  of 
Business  Prohibited 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations  and  notice  of  public  hearing. 

summary:  In  TD  8778.  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  that  provide  guidance 
regarding  the  addition  of  a  substantial 
new  line  of  business  by  a  possessions 
corporation  that  is  an  existing  credit 
claimant.  These  regulations  reflect 
changes  made  by  the  Small  Business  Job 
Protection  Act  of  1996.  The  text  of  those 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  November  17,  1998. 
Requests  to  speak  and  outlines  of  topics 
to  be  discussed  at  the  public  hearing 
scheduled  for  Tuesday.  December  1. 
1998.  at  10  a.m.  must  be  received  by 
Tuesday,  November  10.  1998. 
ADDRESSES:  Send  submissions  to: 
CC:DOM;CORP:R  (REG-1 15446-97). 
room  5226,  Internal  Revenue  Service. 
POB  7604.  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-1 15446-97). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 


.NIW..  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
elet:tronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://wvv\v. irs.ustreas.gov/prod/ 

tax regs/comments.html.  The  public 

hearing  will  be  held  in  room  2615. 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Patricia  A. 
Brav  or  Elizabeth  Beck,  (202)  622-3880 
or  Jacob  Feldman,  (202)  622-3830; 
concerning  submissions  and  the 
hearing,  Michael  Slaughter,  (202)  622- 
7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

Temporary  Regulations  in  the  Rules 
and  Regulations  portion  of  this  issue  of 
the  Federal  Register  amend  Income  Tax 
Regulations  (26  CFR  Part  1)  relating  to 
section  936.  Section  1.936-llT, 
published  in  TD  8778,  provides 
guidance  to  possessions  corporations 
that  could  lose  their  status  as  an  existing 
credit  claimant,  and,  as  a  result,  their 
right  to  claim  the  possession  tax  credit, 
due  to  the  addition  of  a  substantial  new 
line  of  business. 

The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations. 

Special  Analysis 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
.section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 


made  available  for  public  inspection 
and  copying. 

A  public  hearing  has  been  scheduled 
for  December  1,  1998,  at  10  a.m.,  in 
room  2615,  Internal  Revenue  Building, 
1111  Constitution  Ave..  NW.. 
Washington,  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  this  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  and  an  outline  of  the 
topic  (preferably  a  signed  original  and 
eight  (8)  copies)  to  be  discussed  by 
November  10,  1998. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information.  The  principal 
author  of  these  regulations  is  Patricia  A. 
Bray  of  the  Office  of  the  Associate  Chief 
Counsel  (International).  Other  personnel 
from  the  IRS  and  the  Department  of  the 
Treasury  participated  in  the 
development  of  these  regulations. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *    * 

Section  1.936-11  also  issued  under  26 
U.S.C.  936.  •  *  * 

Par.  2.  Section  1.936-11  is  added  to 
read  as  follows: 

§  1 .936-1 1     New  lines  of  business 
prohibited. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  1.936-1  IT 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  ] 
Michael  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 
|FR  Doc.  98-21827  Filed  8-18-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  009-0090b;  FRL-6142-4] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  Ventura 
County  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  rules  from  the  Ventura  County 
Air  Pollution  Control  District 
(VCAPCD).  The  intended  effect  of  this 
proposed  action  is  to  remove  rules  from 
the  SIP  that  are  no  longer  in  effect  in 
VCAPCD,  in  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act).  In 
the  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
EPA  receives  adverse  comments,  the 
direct  final  rule  will  not  take  effect  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  rule.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  September  18,  1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Andrew  Sfeckel, 
Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawrthome 
Street,  San  Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted 
rescission  requests  are  also  available  for 
inspection  at  the  following  locations: 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street.'S.W.. 

Washington.  D.C.  20460. 
Cahfornia  Air  Resources  Board. 

Stationary  Source  Division.  Rule 

Evaluation  Section.  2020  "L"  Street. 

Sacramento,  CA  95812. 


Ventura  County  Air  Pollution  Control 
District,  669  Countv  Square  Drive, 
Bakersfield,  CA  93003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mae 

Wang,  Rulemaking  Office  (AIR^).  Air 
Division,  U.S.  Environmental  Protection 
Agency.  Region  IX.  75  Hawthorne 
Street.  San  Francisco.  CA  94105-3901, 
Telephone:  (415)  744-1200. 
SUPPLEMENTARY  INFORMATION: 

This  document  concerns  the 
following  rules  from  the  Ventura  County 
Air  Pollution  Control  District:  Rule  61. 
Effluent  Oil  Water  Separators;  Rule  65. 
Gasoline  Specifications;  and  Rule  66, 
Organic  Solvents.  These  rules  were 
submitted  to  EPA  for  removal  from  the 
California  State  Implementation  Plan. 
For  further  information,  please  see  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Dated:  August  3.  1998. 
David  P.  Howekamp, 

Acting  Regional  Administrator.  Region  IX 
|FR  Doc,  98-22.320  Filed  8-18-98:  8:45  am) 

BILLING  CODE  6560-SO-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  on  the  Proposed  Endangered 
Status  of  Keek's  Checker-mallow 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule;  notice  of 
reopening  of  comment  period. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service),  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  provides  notice  of  the 
reopening  of  the  comment  period  for  the 
proposed  endangered  status  for  Keek's 
checker-mallow  [Sidalcea  keckii].  The 
comment  period  has  been  reopened  in 
response  to  a  request  from  the  Bureau  of 
Reclamation. 

DATES:  Comments  from  all  interested 
parties  must  be  received  bv  October  5, 
1998. 

ADDRESSES:  Written  comments, 
materials,  data,  and  reports  concerning 
this  proposal  should  be  sent  to  the  Field 
Supervisor,  Sacramento  Fish  and 
Wildlife  Office,  310  El  Camino  Avenue. 
Suite  130,  Sacramento.  California 
95821-6340.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 


normal  business  hours,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Fuller  or  Jan  Knight,  at  the  address 
above  (telephone  916/979-2120; 
facsimile  916/979-2128). 
SUPPLEMENTARY  INFORMATION: 
Background 

The  San  )oaquin  Valley  of  California 
is  a  large,  north-south  oriented,  alluvia! 
valley  that  is  mostly  farmed  or 
urbanized.  The  San  loaquin  Vallev.  from 
Stockton  in  the  north  to  Bakersfield  in 
the  south,  is  approximately  515 
kilometers  (km)  (320  miles  (mi))  long 
and  217  km  (135  mi)  wide.  Tulare 
County,  one  often  counties  in  the  San 
Joaquin  Valley,  is  located  toward  the 
southern  end  of  the  valley.  A  single 
population  of  Sidalcea  keckii  occurs 
toward  the  southern  end  of  the  valley, 
in  south-central  Tulare  Countv. 

Sidalcea  keckii  is  a  slender,  hairy. 
erect  annual  herb  belonging  to  the 
mallow  family  (Malvaceae).  The  species 
grows  1.5  to  3.3  decimeters  [dm)(6  to  13 
inches(in.))  tall.  The  lower  leaf  blades 
have  7  to  9  shallow  lobes.  The  upper 
leaves  have  a  tapered  base  with  2  to  5 
notches  in  the  upper  lobes  A  few  deep 
pink  fiowers.  10  to  20  millimeters  (mm) 
(0.4  to  0  8  in.)  wide,  appear  in  ,^pril 
through  May.  Seeds  are  smooth  and 
pink-tinted.  Sidalcea  keckii  c\ose\\ 
resembles  four  other  annual  species  of 
Sidalcea— S.  calycosa.  S.  diploscvha.  S. 
hartwegii,  and  S.  hirsuta.  Sidalcea 
calycosa  and  S.  diploscvha  ha\  e  ranges 
that  overlap  with  S.  keckii.  Sidalcea 
keckii  can  be  variously  separated  from 
similar  species  by  the  number  and  size 
of  flowers,  the  arrangement  of  stajuens. 
the  lengths  of  the  bract  and  calyx,  the 
presence  of  an  aggregation  of  linear 
stipules  and  bracts  surrounding  the 
flower  at  maturity,  the  size  and  shape  of 
the  stem  leaves,  the  densitv  of  hairs  on 
the  stems,  and  the  presence  of  a 
purplish  spot  on  the  fiower  (Hickman 
1993). 

Wiggins  (1940)  described  Sidalcea 
keckii  from  specimens  collected  in  1935 
and  1938  near  White  River.  Tulare 
County.  Sidalcea  keckii  was  known 
historically  from  three  populations 
occurring  between  120  to  425  meters 
(m)  (400  to  1.400  feet  (ft))  in  elevation, 
but  it  has  not  been  seen  at  two  of  these 
population  sites  for  about  53  vears.  It 
was  considered  to  be  extinct  until  1992, 
when  the  third,  and  onlv  extant, 
population  of  S.  keckii  was  discovered 
by  consultants  conducting  a  site 
inventory  as  part  of  the  en'ironmental 
compliance  prior  to  construction  of  a 
subdivision  (Woodward  and  Clvde 
Consultants.  1992).  The  population  of  S 
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keckii  ocxurs  on  20  to  40  percent  slopes 
of  red  or  white-colored  clay  in  sparsely- 
vegetated  annual  grasslands.  The  clavs 
are  thought  to  be  derived  from 
serpentine  (magnesian  or  ultramafic) 
soils.  The  population  covers  an  area 
measuring  30  m  by  100  m  (100  ft  by  320 
ft)  and  had  a  total  of  only  60  plants  in 
1992.  It  occurs  on  a  privately-owned, 
280  hectare  (ha)  (700  acre  (ac))  parcel  of 
land  that  is  currently  used  for  livestock 
grazing.  Sidalcea  keckii  is  threatened  by 
urban  development,  agricultural  land 
conversion  (particularly  to  citrus 
orchards),  and  naturally  occurring 
random  events. 

On  July  28,  1997,  the  Service 
published  a  proposed  rule  to  list 
Sidalcea  keckii  as  endangered. 
Although  the  original  comment  period 


was  to  close  on  September  26,  1997,  the 
comment  period  was  extended  until 
November  10,  1997,  to  accommodate  a 
request  for  a  public  hearing  which  was 
held  in  Visalia,  California,  on  October 
21,  1997.  In  a  memo  dated  June  15, 
1998,  the  Bureau  of  Reclamation 
requested  that  the  comment  period  be 
reopened  to  allow  the  Service  to 
consider  new  information  regarding  the 
distribution  of  S.  keckii. 
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Author.  The  primary  author  of  this 
notice  is  Ken  Fuller,  U.S.  Fish  and 
Wildlife  Service  (see  ADDRESSES 
section). 

Authority 

The  authority  of  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated:  August  10,  1998. 
Michael  J.  Spear, 

Manager,  California  and  Nevada  Operations 

Office. 

IFR  Doc.  98-22261  Filed  8-18-98;  8:43  am] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
Lection. 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (O.MB)  for 
clearance  the  fullowing  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
.Act  (44  U.S.C.  Chapter  35). 

Ai^ency:  National  Oceanic  and 
Atmospheric:  Administration  (\"0A.\). 

Title:  Satellite  Ground  Station 
Customer  Questionnaire. 

Ai^rncy  Form  Xuinbtrfsl:  None. 
O.MB  Approval  X'unibpr:  0648-0227. 
Type  of  Ih'quext:  E.xtension  of  a 
currently  approv(;d  collection. 
Burden:  50  hours. 
Mumher  of  Respondant<^:  300, 
Avg.  Hours  Per  Response:  10  minutes. 
Meeds  and  Uses:  The  National 
Oceanic  and  Atmospheric 
Administration  (NOAAj  operates  four 
meteorological  satellite  imagery 
transmissions  systems.  The  data 
transmitted  are  available  worldwide, 
and  any  user  can  establish  a  ground 
receiving  station  for  reception  of  the 
data  without  the  prior  consent  or  other 
approval  from  NOAA.  NO.AA.  however, 
requests  users  to  complete  a  short 
questionnaire  which  is  available  over 
Internet.  When  a  user  contacts  NOAA 
directly,  they  are  also  sent  a  form  to 
complete.  The  information  provided 
helps  NOAA  with  a  "user"  list  so  thai 
they  can  provide  better  service,  keep 
satellite  users  informed  of  changes,  and 
assists  NOAA  with  short-term 
operations  and  long-term  planning. 

Affected  Public:  Not-for-profit 
institutions,  businesses  or  other  for- 
profit  organizations,  individuals,  farms. 
federal  government,  state,  local  or  tribal 
government. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer:  David  Rostker,  ' 
i/!n2;  .395-  .38r.7. 


Copies  of  the  above  information 
collection  proposal  can  be  obtamcd  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce. 
Room  5327,  14th  and  Constitution 
Avenue.  NW,  Washington.  DC  20230, 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  O.MB  Desk 
Officer,  Room  10202,  New  E.xecutive 
Office  Buihling,  725  17th  Street.  .\'\V, 
Washington,  DC  20503. 

Dated:  Auj^ust  1,'J.  19Q8 
Linda  Engelmeier, 

Pi'P'irtmfntal  Forms  Clcaranct'  Officer,  Office 
ofttic  Ciiief  Information  Officer. 
IFR  Dor,  98-2228.5  Filed  8-18-03:  845  am) 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NO.AA). 

Title:  Weather  Modification  Activities 
Reports. 

Agency  Form  .Xumberfs/:  .\0.\.\  17- 
4.  17-4A.  17-48. 

O.MB  Approval  .\umber:  0648-002r . 
Type  of  Request:  E.xtension  of  a 
currently  approved  collection. 
Burden:  240  hours. 
Xumber  of  Respondents:  40  (2 
responses  each). 

Avg.  Hours  Per  Response:  30  minutes 
per  report  and  recordkeeping. 

.\eeds  and  Uses:  The  National 
Weather  Modification  Policv  Act 
requires  that  all  weather  modification 
activities  be  reported  to  the  Secretary. 
The  information  is  used  for  scientific 
research,  historical  statistics, 
international  reports,  and  for  other 
purposes. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Mandatorv. 
OMB  Desk  Officer:  David  Rostker.    " 

(2o;:;  .3p5_3gc- 
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Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce. 
Room  5327.  14th  and  Constitution 
Avenue.  NW.  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker.  O.MB  Desk 
Officer.  Room  10202.  New  Executive 
Office  Building.  725  17th  Street.  NW. 
Washington.  DC  20503. 

Dated:  August  1.3.  1998. 
Linda  Engelmeier, 

Departrnt-ntal  Forms  Clearance  Officer.  Office 

of  the  Chief  Information  Officer. 

IFR  Doc.  98-22280  Filed  8-18-98;  8:45  am] 

BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 

has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  u.ider  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  LTSC  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Northeast  Region — Vessel 
Identification  Requirements. 
Agency  Form  .Xumberfs):  .None. 
O.MB  Approval  Xumber:  None. 
Type  of  Request:  New  collection. 
Burden:  4.242  hours. 
Xumber  of  Respondents:  5.655 
Avg.  Hours  Per  Response:  45  minutes. 
Xeeds  and  Uses:  Under  the  provisions 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  .Management  Act. 
xO.AA  is  responsible  for  management  of 
ihe  Nation's  marine  fisheries.  As  part  of 
its  efforts  to  enforce  fisherv  regulations, 
NOA.A  specifies  that  a  vessel's  official 
number  be  displayed  in  a  specific  size 
on  specified  areas  of  the  vessel.  Vessel 
identification  numbers  are  used 
primarily  for  enforcement  purposes. 

.Aff.^cted  Public:  Businesses  or  other 
for-profit  organizations,  individuals. 
Frequency:  Recordkeeping 
Respondent's  Obligation   Mandaton,- 
OMB  Desk  Officer  David  Rostker. 
(?02)  395--38f,7. 
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Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce, 
Room  5327,  14th  and  Constitution 
Avenue.  NVV.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer.  Room  10202.  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  August  13.  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  98-22287  Filed  8-18-98;  8;45  am] 
BtLUNG  CODE  3510-22 -P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Emergency  Beacon  Registration. 

Agency  Form  Numberfs):  None. 

OMB  Approval  Number:  0648-0295. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  2,500  hours. 

Number  of  Respondents:  10,000. 

Avg.  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  An  international 
system  exists  to  use  satellites  to  detect 
and  locate  ships,  aircraft,  or  individuals 
in  distress  if  they  are  equipped  with  an 
emergency  radio  beacon.  Persons 
purchasing  such  a  beacon  must  register 
it  with  NOAA.  The  data  provided  in  the 
registration  assists  in  identifying  who  is 
in  trouble  and  also  suppressings  false 
alanns. 

Affected  Public:  Bu,-.inesses  or  other 
for-profit  organizations,  individuals,  not 
for  profit  institutions,  federal 
government,  state,  local  or  tribal 
government. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 


Room  5327,  14th  and  Constitution 
Avenue.  NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  .August  1.3.  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  the  Chief  Information  Officer. 
IFR  Doc.  98-22288  Filed  8-18-98;  8:45  am] 

BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-1 22-047] 

Elemental  Sulphur  From  Canada: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  the  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  results  of  antidumping 
duty  administrative  review. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  preliminary  results  of 
the  review  of  elemental  sulphur  from 
Canada.  This  review  covers  one 
Canadian  producer,  Husky  Oil,  Ltd.,  for 
the  period  December  1,  1996  through 
November  30,  1997. 
EFFECTIVE  DATE:  August  19,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Johnson  at  (202)  482-3818;  Office  of 
AD/CVD  Enforcement,  Group  III,  Office 
9,  Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW,  Washington. 
D.C. 20230. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA). 

Postponement  of  Preliminary  Results 

The  Department  has  determined  that 
it  is  not  practicable  to  issue  its 
preliminary  results  of  the  administrative 
review  within  the  original  time  limit  of 
November  1.  1998.  See  Decision 


Memorandum  from  foseph  A.  Spetrini, 
Deputy  Assistant  Secretary. 
Enforcement  Group  III  to  Robert 
LaRussa,  Assistant  Secretary  for  Import 
Administration,  August  12.  1998.  The 
Department  is  extending  the  time  limit 
for  completion  of  the  preliminary 
results  until  December  31.  1998  in 
accordance  with  Section  751(a)(3)(A)  of 
the  Act. 

The  deadline  for  the  final  results  of 
this  review  will  continue  to  be  120  days 
after  publication  of  the  preliminary 
results. 

Dated:  August  12,  1998. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Enforcement 
Group  III. 

IFR  Doc.  98-22334  Filed  8-18-98;  8:45  ami 
BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  98-00002. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  All  State  Packers,  Inc.  This 
notice  summarizes  the  conduct  for 
which  certification  has  been  granted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel.  Director.  Office  of 
Export  Trading  Company  Affairs. 
International  Trade  Administration. 
202-482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of  1982 
(15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  Part  325  (1998). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  Section  305(a)  of  the  Act  and  15 
CFR  325.11(a).  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 
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Description  of  Certified  Conduct 

Export  Trade 

1.  Products 

Fresh  California  pears. 

2.  Services 

Inspection,  quality  control,  marketing 
and  promotional  services. 

3.  Technology  Rights 

Proprietary  rights  to  all  technology 
associated  with  Products  or  Services, 
including,  but  not  limited  to:  Patents, 
trademarks,  service  marks,  trade  names, 
copyrights,  trade  secrets,  and  know- 
how. 

4.  Export  Trade  Facilitation  Services  (as 
They  Relate  to  the  Export  of  Products, 
Services  and  Technology  Rights) 

All  export  trade-related  facilitation 
services,  including,  but  not  limited  to: 
Consulting  and  trade  strategy;  sales  and 
marketing;  export  brokerage;  foreign 
marketing  research;  foreign  market 
development;  overseas  advertising  and 
promotion;  product  research  and  design 
based  on  foreign  buyer  and  consumer 
preferences;  communication  and 
processing  of  export  orders;  inspection 
and  quality  control;  transportation; 
freight  forwarding  and  trade 
documentation;  insurance;  billing  of 
foreign  buyers;  collection  (letters  of 
credit  and  other  financial  instriunents); 
provision  of  overseas  sales  and 
distribution  facilities  and  overseas  sales 
staff;  legal,  accounting  and  tax 
assistance;  management  information 
systems  development  and  application; 
assistance  and  administration  of 
government  export  assistance  programs, 
such  as  the  USDA  Market  Access  and 
Supplier  Credit  Programs. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands  and  the  Trust  Territory- 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

In  connection  with  the  promotion  and 
sale  of  ASP'S  and  Member's  Products 
and  Services  into  the  Export  Markets, 
ASP  and  its  Member  may: 

1 .  Design  and  execute  foreign 
marketing  strategies  for  its  Export 
Markets; 

2.  Prepare  joint  bids,  establish  export 
prices  for  Products  and  Services  and 
establish  terms  of  sale  in  the  Export 


Markets  in  connection  with  potential  or 
actual  bona  fide  opportunities; 

3.  Grant  sales  and  distribution  rights 
for  the  Products,  whether  or  not 
exclusive,  into  designated  Export 
Markets  to  foreign  agents  or  importers 
("exclusive"  meaning  that  ASP  and 
Member  may  agree  not  to  sell  the 
Products  into  the  designated  Export 
Markets  through  any  other  foreign 
distributor,  and  that  the  foreign 
distributor  may  agree  to  represent  only 
ASP  and/or  Member  in  the  Export 
Markets  and  none  of  its  competitors); 

4.  Design,  develop  and  market  generic 
corporate  labels  for  use  in  the  Export 
Markets; 

5.  Engage  in  joint  promotional 
activities  directly  targeted  at  developing 
the  Export  Markets,  such  as:  Arrtinging 
marketing  trips;  brochures,  promotions 
and  other  forms  of  product,  service  and 
industry  information;  conducting 
international  market  and  product 
research;  procuring  international 
marketing;  advertising  and  promotional 
services;  and  sharing  the  cost  of  these 
joint  promotional  activities  among  ASP 
and  the  Member; 

6.  Conduct  product  and  packaging 
research  and  development  exclusively 
for  the  export  of  the  Products,  such  as 
meeting  foreign  regulator}'  requirements 
and  foreign  buyer  specifications  and 
identifying  and  designing  for  foreign 
buyer  and  consumer  preferences; 

7.  Negotiate  and  enter  into  agreements 
with  governments  and  other  foreign 
persons  regarding  non-tariff  trade 
barriers  in  the  Export  Markets,  such  as 
packaging  requirements,  and  providing 
specialized  packing  operations  and 
other  quality  control  procedures  to  be 
followed  by  ASP  and  Member  in  the 
export  of  Products  into  the  Export 
Markets; 

8.  Advise  and  cooperate  with  agencies 
of  the  U.S.  Government  in  establishing 
procedures  regulating  the  export  of 
ASP's  and  Member's  Products,  Services 
and/or  Technology  Rights  into  the 
Export  Markets; 

9.  Negotiate  and  enter  into  purchase 
agreements  with  buyers  in  the  Export 
Markets  regarding  the  export  prices, 
quantities,  type  and  quality  of  Products, 
time  periods,  and  the  terms  and 
conditions  of  sale; 

10.  Broker  or  take  title  to  the  Products 
intended  for  Export  Markets: 

11.  Purchase  Products  from  non- 
Members  whenever  necessary  to  fulfill 
specific  sales  obligations;  provided  that 
ASP  and/or  Member  shall  make  such 
purchases  only  on  a  transaction-by- 
transaction  basis  and  when  ASP  and/or 
Member  are  unable  to  supply,  in  a 
timely  manner,  the  requisite  Products  at 


a  price  competitive  under  the 
circumstances; 

12.  Solicit  non-Memt)ers  to  become 
Members; 

13.  Communicate  and  process  export 
orders; 

14.  Assist  each  other  in  maintaining 
the  quality  standards  necessan,-  to  be 
successful  in  the  Export  Markets; 

15.  Provide  Export  Trade  FaciUtation 
Services  with  respect  to  Products, 
Services  and  Technology  (including 
such  items  as  commodity  fumigation, 
refrigeration  and  storage  techniques, 
and  other  quality  control  procedures  to 
be  followed  in  the  export  of  Products 
into  Export  Markets); 

16.  Provide,  procure,  negotiate, 
contract  and  administer  transportation 
services  for  Products  in  the  course  of 
export,  including  overseas  freight 
transportation,  inland  freight 
transportation  from  the  packing  house 
to  the  U.S.  port  of  embarkment,  leasing 
of  transportation  equipment  and 
facilities,  storage  and  warehousing, 
stevedoring,  wharfage  and  handling, 
insurance,  forwarder  ser\-ices.  trade 
documentation  and  services.  Customs 
clearance,  financial  instruments  and 
foreign  exchange: 

17.  Negotiate  freight  rate  contracts 
with  individual  carriers  and  carrier 
conferences  either  directly  or  indirectly 
through  shippers  associations  and/or 
freight  forwarders; 

18.  Arrange  financing  through  bank 
holding  companies,  governmental 
financial  assistance  programs  and  other 
arrangements; 

19.  Bill  and  collect  from  foreign 
buyers  and  provide  accounting,  tax. 

legal  and  consulting  assistance  and      

services  in  relation  to  Export  Trade 
Activities  and  Methods  of  Operation: 

20.  Enter  into  exclusive  agreements 
with  non-Member(s)  to  provide  Export 
Trade  Ser\'ices  and  Export  Trade 
Facilitation  Services: 

21.  Open  and  operate  overseas  sales 
and  distribution  offices  and  companies 
to  facilitate  the  sales  and  distribution  of 
the  Products  in  the  Export  Markets: 

22.  Apply  for  and  utilize  applicable 
export  assistance  and  incentive 
programs  which  are  available  within  the 
governmental  sector,  such  as  the  USDA 
Market  Access  and  Supplier  Credit 
Programs; 

23.  Negotiate  and  enter  into 
agreements  with  governments  and 
foreign  persons  to  develop  countertrade 
arrangements,  provided  that  this 
Certificate  does  not  protect  anv  conduct 
related  to  the  sale  of  good,,  in  the  United 
States  that  are  imported  as  part  of  any 
countertrade  transactions; 

24.  Refuse  to  deal  with  or  provide 
quotations  to  other  Export 
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Intermediaries  for  sales  of  ASP's  and 
Member's  Products  into  the  Export 
Markets;  and 

25.  Exchange  information  between 
ASP  and  Member  as  necessary  to  carry 
out  Export  Trade  Activities  and 
Methods  of  Operation,  including: 

a.  Information  about  sales  and 
marketing  efforts  and  strategies  in  the 
Export  Markets,  including  pricing; 
projected  demand  in  the  Export  Markets 
for  Products;  customary  terms  of  sale, 
prices  and  availability  of  Products 
independently  committed  by  Member 
for  sales  in  the  Export  Markets;  prices 
and  sales  of  Products  in  the  Export 
Markets;  and  specifications  by  buyers 
and  consumers  in  the  Export  Markets; 

b.  Information  about  the  price, 
quality,  quantity,  source  and  delivery 
dates  of  Products  available  from  ASP 
and  its  Member  for  export; 

c.  Information  about  terms  and 
conditions  of  contracts  for  sales  in  the 
Export  Markets  to  be  considered  and/or 
bid  on  by  ASP  and/or  its  Member; 

d.  Information  about  joint  bidding 
opportunities; 

e.  Information  about  methods  by 
which  export  sales  are  to  be  allocated 
among  ASP  and  Member; 

f.  Information  about  expenses  specific 
to  exporting  to  and  within  the  Export 
Markets,  including  transportation, 
transshipments,  intermodal  shipments, 
insurance,  inland  freight  to  port,  port 
storage,  commissions,  export  sales, 
documentation,  financing  and  customs 
duties  or  taxes; 

g.  Information  about  U.S.  and  foreign 
legislation  and  regulations,  including 
Federal  marketing  order  programs  that 
may  affect  sales  to  Export  Markets;  and 

h.  Information  about  ASP's  or  its 
Member's  export  operations,  including 
sales  and  distribution  networks 
established  by  ASP  and  Member  in  the 
Export  Markets,  and  prior  export  sales 
by  ASP  and  Member,  including  export 
price  information. 

Definitions 

1.  Export  Intermediary  means  a 
person  who  acts  as  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing,  or 
arranging  for  the  provision  of.  Export 
Trade  Facilitation  Services. 

2.  Member  means  a  person  who  has 
membership  in  the  ASP  Export  Trade 
Certificate  and  who  has  been  certified  as 
a  "Member"  within  the  meaning  of 

§  325.2(1)  of  the  Regulations.  Carter 
Thomas,  LLC  is  currently  the  only 
member. 

A  copy  of  this  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 


Information  Records  Inspection  Facility 
Room  4102,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N\V.,  Washington.  DC  20230. 

Dated:  August  13.  1998. 
Morton  Schnabel, 

Director.  Office  of  Export  Trading  Company 
Affairs. 

(FR  Doc.  98-22255  Filed  8-18-98:  8:45  ami 
BILLING  CODE  351(>-OR-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application  to  amend 
certificate. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review.  This  notice 
summarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whether  the  amended  Certificate  should 
be  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
(202)  482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  If  the  comments  include  any 
privileged  or  confidential  business 
information,  it  must  be  clearly  marked 
and  a  nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 


nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1800H,  Washington. 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  However,  nonconfidential 
versions  of  the  comments  will  be  made 
available  to  the  applicant  if  necessary 
for  determining  whether  or  not  to  issue 
the  Certificate.  Comments  should  refer 
to  this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  87-1 3 A04." 

The  Association  for  Manufacturing 
Technology's  ("AMT")  original 
Certificate  was  issued  on  May  19,  1987 
(52  FR  19371,  May  22,  1987)  and 
previously  amended  on  December  11, 
1987  (52  FR  48454,  December  22,  1987); 
January  3, 1989  (54  FR  837,  January  10, 
1989);  April  20,  1989  (54  FR  19427,  May 
5.  1989);  May  31,  1989  (54  FR  24931, 
June  12,  1989);  May  29,  1990  (55  FR 
23576.  June  11,  1990);  June  7,  1991  (56 
FR  28140.  June  19,  1991);  November  27, 
1991  (56  FR  63932,  December  6,  1991); 
July  20,  1992  (57  FR  33319,  July  28, 
1992);  May  10.  1994  (59  FR  25614,  May 
17,  1994);  December  1,  1995  (61  FR 
13152,  March  26,  1996);  October  11. 
1996  (61  FR  55616,  October  28,  1996; 
and  May  6,  1998  (63  FR  31738,  June  10, 
1998).  A  summary  of  the  application  for 
an  amendment  follows. 

Summary  of  the  Application 

Applicant:  AMT — The  Association 
For  Manufacturing  Technology,  7901 
Westpark  Drive,  McLean,  Virginia 
22102-4269. 

Contact;  James  Atwood,  Legal 
Counsel,  Telephone:  (202)  662-5298. 

Application  No.:  87-13A04. 

Date  Deemed  Submitted:  August  13, 
1998. 

Proposed  Amendment:  AMT  seeks  to 
amend  its  Certificate  to: 

1.  Add  the  following  companies  as 
new  "Members"  of  the  Certificate 
within  the  meaning  of  §  325.2(1)  of  the 
Regulations  (15  CFR  325.2(1)):  DT 
Industries,  Inc.,  Springfield,  MO; 
Motoman,  Inc.,  West  CarroUton,  OH; 
and  Precision  Industrial  Automation, 
Inc.,  Cincinnati,  OH; 

2.  Delete  Banner  Welder;  Crouch 
Machinery,  Inc.;  Danly-Komatsu,  L.P.; 
and  J.  M.  Montgomery  Manufacturing 
Inc.  as  "Members"  of  the  Certificate; 
and 

3.  Change  the  listing  of  the  company 
name  for  the  current  "Members"  cited 


in  this  paragraph  to  the  new  listing  cited 
in  parenthesis  as  follows:  M  T  R 
Ravensburg,  Inc.  (Machine  Tool- 
Research,  Inc.)  and  Buffalo  Forge 
Company  (Buffalo  Machine  Tools  of 
Niagara,  Inc.). 

Dated:  August  14,  1998. 

Morton  Schnabel, 

Director.  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  98-22280  Filed  8-18-98;  8:45  am] 

BILUNG  CODE  3510-DR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  080598A] 

Highly  Migratory  Species  and  Billfish 
Advisory  Panels;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Atlantic  Highly  Migratory 
Species  (HMS)  and  Billfish  Advisory 
Panels  (APs)  will  each  hold  a  meeting 
to  discuss  management  issues  under 
consideration  for  inclusion  in  the  draft 
HMS  fishery  management  plan  (FMP) 
and  draft  Billfish  FMP  amendment, 
respectively. 

DATES:  The  HMS  AP  meeting  will  be 
held  Thursday,  August  27,  1998,  and 
Friday,  August  28,  1998,  from  8:00  a.m. 
to  5:00  p.m.  both  days.  A  public 
comment  period  is  scheduled  for 
Wednesday,  August  26,  1998,  from  6:00 
p.m.  to  9:00  p.m.  Public  comment  is 
solicited  on  issues  in  the  draft  HMS 
FMP,  including  the  use  of  vessel 
monitoring  systems  (VMS)  in  HMS 
fisheries.  The  Billfish  AP  meeting  will 
be  held  Wednesday,  September  2,  1998. 
and  Thursday,  September  3,  1998,  from 
8:00  a.m.  to  5:00  p.m.  both  days.  A 
public  comment  period  for  the  Billfish 
AP  meeting  is  scheduled  for  Thursday, 
September  3,  1998,  from  7:00  p.m.  to 
10:00  p.m.  The  Billfish  AP  public 
comment  period  will  be  held  in 
conjunction  with  and  at  the  site  of  the 
regional  meeting  of  the  U.S.  Advisory 
Committee  to  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT). 
ADDRESSES:  The  HMS  AP  will  meet  at 
the  Radisson  Airport  Hotel  Providence, 
2081  Post  Road,  Warwick,  Rhode  Island 
02886;  telephone:  (401)  739-3000.  The 
Billfish  AP  will  meet  at  the  Hotel  on  the 
Cay,  Protestant  Cay,  P.O.  Box  4020, 
Christiansted,  St.  Croix,  Virgin  Islands 
00822;  telephone:  (340)  773-2035.  The 
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Billfish  AP  public  comment  period  will 
be  held  at  the  Buccaneer  Hotel,  Estate 
Shoys,  St.  Croix,  Virgin  Islands  00824; 
telephone:  (340)  773-2100.  Written 
comments  should  be  submitted  to.  and 
informational  materials  related  to  the 
AP  meetings  are  available  from,  Liz 
Lauck,  Highly  Migratory  Species 
Management  Division,  1315  East- West 
Highway,  Silver  Spring,  Marvland 
20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Wilbert  or  Liz  Lauck.  telephone:  (301) 
713-2347,  fax:  (301)  713-1917. 
SUPPLEMENTARY  INFORMATION:  The  HMS 
and  Billfish  APs  were  established  under 
the  authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  16  U.S.C.  1901  e^  seq.  The  APs  will 
assist  the  Secretary  of  Commerce  in 
collecting  and  evaluating  information 
relevant  to  the  development  of  an  FMP 
for  Atlantic  tunas,  swordfish,  and 
sharks,  and  an  amendment  to  the 
Billfish  FMP.  All  AP  meetings  are  open 
to  the  public  and  will  be  attended  by 
members  of  the  AP,  including  appointed 
members,  representatives  of  the  five 
fishery  management  councils  that  work 
with  Atlantic  HMS.  and  the  Chair,  or  his 
or  her  representative,  of  the  U.S. 
Advisory  Committee  to  ICCAT. 

The  agendas  for  the  AP  meetings  will 
include  discussion  of  draft  documents 
for  the  HMS  FMP  and  the  Billfish  FMP 
amendment,  respectively,  and  the  draft 
HMS  Essential  Fish  Habitat  document. 
Topics  will  include: 

1.  Rebuilding  alternatives; 

2.  Bycatch  reduction  alternatives; 

3.  Permitting  and  reporting 
alternatives; 

4.  VMS  (HMS  AP  meeting  onlv): 

5.  Essential  fish  habitat  identification: 
and 

6.  Other  items  related  to  meeting 
requirements  of  the  Magnuson-Stevens 
Act. 

The  public  comment  period  for  the 
HMS  Advisory  Panel  is  scheduled  for 
Wednesday,  August  26.  1998,  from  6:00 
p.m.  to  9:00  p.m.  at  the  meeting 
location.  NMFS  seeks  comments  on 
issues  in  the  draft  HMS  FMP  including 
U.S.  implementation  of  the  ICCAT 
vessel  monitoring  system  (VMS) 
program.  The  ICCAT  VMS 
recommendation  applies  to  vessels 
greater  than  79  feet  that  fish  for  HMS  on 
the  high  seas.  Comments  are  requested 
specifically  on  applicability  of  the 
ICCAT  recommendation  to  the  U.S. 
fleet,  costs  of  implementation,  and 
participation  in  high  seas  fishing  for 
HMS. 

The  public  comment  period  for  the 
Billfish  Advisory  Panel  is  scheduled  for 
Thursday,  September  3,  1998,  from  7:00 
p.m.  to  10:00  p.m.  and  will  be  held  in 
conjunction  with,  and  at  the  site  of,  the 


ICCAT  regional  meeting.  Note  that  the 
location  of  the  Billfish  AP  public 
comment  period/ICAAT  regional 
meeting  is  different  from  the  location  of 
the  Billfish  AP  meeting.  Comments  are 
solicited  on  management  issues  under 
consideration  for  inclusion  in  the  draft 
Billfish  FMP  amendment.  See 
ADDRESSES  to  request  informational 
materials  related  to  the  AP  discussion  or 
to  submit  public  comments  on 
management  issues  for  the  draft  FMP 
documents. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  for  other 
auxiliary  aids  should  be  directed  to  Pat 
Wilbert,  1315  East- West  Highway,  Silver 
Spring,  MD  20910,  phone  (301)  713- 
2347;  fax:  (301)  713-1917,  at  least  7 
days  prior  to  the  meeting  date. 

Dated:  .August  13.  1998 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service 
IFR  Doc  98-22220  Fiied  8-13-98,  3  29  pm) 

BILUNG  CX>DC  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  0811 98A] 

Fisheries  of  the  Exclusive  Economic 
Zone  off  Alaska;  Groundfish  of  the 
Gulf  of  Alaska;  Experimental  Fishing 
Permit 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (.NOAA). 
Commerce. 

ACTION:  Issuance  of  an  experimental 
fishing  permit, 

summary:  NMFS  announces  the 
issuance  of  an  experimental  fishing 
permit  98-01  (EFP)  to  the  Groundfish 
Forum,  The  EFP  authorizes  the 
Groundfish  Forum  to  conduct  an 
experiment  in  the  Gulf  of  Alaska  (GOA) 
that  would  test  the  effectiveness  of  a 
halibut  excluder  device  for  flatfish 
trawls  in  reducing  halibut  bycatch  rates 
without  significantly  lowering  catch 
rates  of  flatfish.  Results  of  the 
experiment  will  be  used  to  develop 
methods  for  trawl  vessels  targeting 
flatfish  to  reduce  halibut  hvcatch  rates 
and  mortality.  This  EFP  wi'll  provide 
information  not  otherwise  available 
through  research  or  commercial  fishing 
operations.  The  intended  effect  of  this 
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action  is  to  promote  the  purposes  and 
policies  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act. 

ADDRESSES:  Copies  of  the  EFP  and  the 
Environmental  Assessment  (EA) 
prepared  for  the  EFP  are  available  from 
Lori  J.  Gravel,  Sustainable  Fisheries 
Division.  Alaska  Region,  NMFS.  P.O. 
Box  21668.  Juneau,  AK  99802. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Salveson,  907-586-7228 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
authorizes  the  issuance  of  EFPs  for 
fishing  for  groundfish  in  a  manner  that 
would  otherwise  be  prohibited  under 
existing  regulations.  The  procedures  for 
issuing  EFPs  are  set  out  at  50  CFR  679.6. 

On  June  8,  1998,  NMFS  announced  in 
the  Federal  Register  the  receipt  of  an 
application  for  an  EFP  from  the 
Groundfish  Forum  (63  FR  31201).  The 
application  requested  authorization  for 
Groundfish  Forum  to  test  the 
effectiveness  of  a  halibut  excluder 
device  in  reducing  halibut  bycatch  rates 
in  the  deep  water  flatfish  fisheries  while 
not  lowering  the  amount  of  target 
flatfish  species.  The  purpose  of  this 
research  is  to  assist  industry  in 
developing  gear  modifications  that  will 
reduce  the  bycatch  of  halibut  in  fiatfish 
fisheries  off  Alaska.  This  EFP  will 
provide  information  not  otherwise 
available  through  research  or 
commercial  fishing  operations  because 
it  is  not  economically  feasible  for 
vessels  to  participate  in  an  experiment 
of  this  extent  and  rigor  during  the  short 
commercial  fisheries. 

A  statistical  analysis  completed  by 
Groundfish  Forum  and  reviewed  by 
NMFS  has  determined  that  60  pairs  of 
tows  between  two  vessels  would 
produce  a  90-percent  certainty  of 
detecting  a  35-  percent  decline  in 
halibut  bycatch  rates,  and  nearly  a  100- 
percent  chance  of  detecting  a  25- 
percent  decrease  in  rex  sole  catch,  the 
principle  target  species  in  the  GOA 
deepwater  flatfish  fishery.  To  complete 
the  experiment.  Groundfish  Forum 
estimates  that  650  metric  tons  (mt)  of 
groundfish  may  be  taken  by  vessels 
participating  in  the  experiment  and 
between  18.5  mt  and  25  mt  of  Pacific 
halibut  bycatch  mortality.  The 
experiment  is  scheduled  to  take  place  in 
the  Western  or  Central  Regulatory  Areas 
of  the  GOA  during  a  10  to  20-day  period 
in  September  and  October  1998.  The 
effective  date  for  the  EFP  may  be  revised 
to  a  date  in  1999,  pending  agreement 
between  the  permit  holder  and  the 
Administrator,  Alaska  Region.  NMFS 
(Regional  Administrator). 


The  Groundfish  Forum  will  set  up  a 
"request  for  proposals"  (RFP)  process 
whereby  companies  submit  applications 
to  test  an  halibut  excluder  device. 
Under  the  rules  of  the  experiment,  the 
performance  of  trawl  gear  with  the 
excluder  device  in  place  will  be  tested 
against  a  standard  control  gear.  The 
control  gear  will  be  the  same  trawl  gear 
configured  without  the  halibut  excluder 
device.  Trawling  with  experimental  and 
control  gear  will  be  conducted  with 
procedures  and  sites  used  during  the 
commercial  fishery  for  deep  water 
flatfish  species  in  the  GOA. 

The  RFP  will  set  out  general 
standards  for  the  design  of  a  halibut 
excluder  device  that  will  be 
systematically  tested  against  control 
trawl  gear.  These  standards  state  the 
design  should: 

1.  Release  a  large  percentage  of  the 
halibut  that  come  into  the  trawl 
unharmed; 

2.  Avoid  significant  reductions  in 
target  flatfish  or  round  fish  catches, 
while  potentially  releasing  less 
desirable  species  (such  as  arrowtooth 
flounder): 

3.  Function  with  few  failures  or  break 
downs  and'be  resistant  to  clogging  and 
debris  jams; 

4.  Provide  easy  removal  or  disabling 
of  the  excluder  to  facilitate  changes 
between  experimental  and  control  gear 
without  handling  difficulties  or  safety 
concerns  for  deck  crew  (this  feature  is 
especially  critical  for  small  vessels  with 
limited  deck  length); 

5.  Provide  durability  and  ease  of 
storage  on  deck;  and 

6.  Be  constructed  from  affordable 
materials  that  are  readily  available. 

Guidelines  for  applications  to 
participate  in  the  experiment  will  be 
provided  by  Groundfish  Forum.  This 
information  will  be  conveyed  to 
potential  applicants  through  a  short 
publication  written  and  distributed  by 
the  Groundfish  Forum  and  reviewed  by 
NMFS  personnel  associated  with  the 
experiment.  A  Selection  Panel  of  NMFS 
gear  experts  and  other  NMFS 
management  personnel  will  review  the 
suitability  of  applications  and 
determine  which  design  has  the  greatest 
potential  for  excluding  halibut  and 
retaining  target  catch.  The  device 
selected  by  the  Selection  Panel  will  be 
subjected  to  a  systematic  field  test  to 
establish  its  effectiveness  as  well  as 
some  exploration  to  isolate  the  elements 
that  make  the  device  successful 
(placement,  towing  speed,  sea 
conditions,  ambient  light  conditions, 
etc.). 

The  Regional  Administrator  has 
approved  the  EFP  application  and  has 
issued  EFP  98-01  to  the  Groundfish 


Forum.  The  EFP  authorizes  Groundfish 
Forum  to  solicit  vessel  participants 
through  the  RFP  process  and  authorizes 
the  harvest  of  650  mt  of  groundfish 
during  the  course  of  the  10-20  day 
experiment  during  September  and 
October  1998,  of  which  no  more  than  30 
percent  (195  mt)  may  be  groundfish 
species  other  than  Rex  sole,  Dover  sole, 
Greenland  turbot.  deep  sea  sole, 
flathead  sole,  or  arrowtooth  flounder 
(deep  water  flatfish).  The  amount  of 
groundfish  species  retained  other  than 
deep  water  flatfish  will  not  exceed  15 
percent  per  species  or  species  group  (see 
Table  10  of  50  CFR  part  679  for  a 
definition  of  species  groups)  of  the 
retained  catch  of  deep  water  flatfish  as 
defined  in  this  EFP,  except  that  the 
retained  amount  of  sablefish  is  not  to 
exceed  2  percent  of  the  retained  catch 
of  deep  water  flatfish.  Groundfish  and 
halibut  bycatch  mortality  associated 
with  this  experiment  will  not  be 
deducted  from  total  allowable  catch  and 
halibut  bycatch  allowances  specified  for 
the  1998  groundfish  fisheries.  This  will 
not  cause  a  conservation  problem  for 
groundfish  species  because  estimated 
total  removals  under  the  EFP  likely 
would  remain  within  their  acceptable 
biological  catches  and  not  exceed 
overfishing  levels  already  considered  in 
the  EA  for  the  1998  specifications. 
The  Regional  Administrator  may 
terminate  the  experiment  if  halibut 
bycatch  mortality  exceeds  the  high-end 
projections  of  the  permit  applicant,  or 
25  mt  mortality  (39  mt  bycatch).  Failure 
of  the  permittee  to  comply  with  the 
terms  and  conditions  of  the  EFP  may  be 
grounds  for  revocation,  suspension,  or 
modification  of  the  EFP  under  15  CFR 
904  with  respect  to  any  or  all  persons 
and  vessels  conducting  activities  under 
the  EFP.  Failure  to  comply  with 
applicable  laws  may  also  result  in 
sanctions  imposed  under  those  laws. 

Classification 

NMFS  prepared  an  EA  for  this  EFP. 
The  Assistant  Administrator  for 
Fisheries,  NOAA  concluded  that  there 
will  be  no  significant  impact  on  the 
human  environment  as  a  result  of 
fishing  under  this  EFP.  A  copy  of  the  EA 
is  available  from  NMFS  (see 
ADDRESSES).  The  Regional 
Administrator  determined  that  fishing 
activities  conducted  pursuant  to  this 
EFP  will  not  affect  endangered  and 
threatened  species  or  critical  habitat 
under  the  Endangered  Species  Act. 

This  notice  is  exempt  from  review 
under  E.O.  12866.  Because  prior  notice 
and  opportunity  for  public  comment  are 
not  required;  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act  are  inapplicable. 


Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  13,  1998. 
Gary  C.  Matlock, 

Director.  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  98-22245  Filed  8-18-98;  8:45  am] 
BILUNG  CODE  3510-22-F 
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DEPARTMENT  OF  COMMERCE 

Technology  Administration 

Under  Secretary  for  Technology; 
National  Medal  of  Technology 
Nomination  Evaluation  Committee; 
Determination  for  Closure  of  Meeting 

The  National  Medal  of  Technology 
Nomination  Evaluation  Committee  has 
scheduled  a  meeting  for  August  25, 
1998. 

The  Committee  was  established  to 
assist  the  Department  in  executing  its 
responsibilities  under  15  U.S.C.  3711. 
Under  this  provision,  the  Secretary  is 
responsible  for  recommending  to  the 
President  prospective  recipients  of  the 
National  Medal  of  Technology.  The 
committee's  recommendations  are  made 
after  reviewing  all  nominations  received 
in  response  to  a  public  solicitation.  The 
Committee  is  chartered  to  have  twelve 
members. 

Time  and  Place:  The  meeting  will 
begin  at  10  a.m.  and  end  at  4  p.m.  on 
August  25,  1998.  The  meeting  will  be 
held  in  Room  4824  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  For  further 
information  contact:  Allison  Rosenberg. 
Director,  National  Medal  of  Technology, 
U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW.,  Herbert  C. 
Hoover  Building.  Room  4226, 
Washington.  DC  20230,  Ph:  (202-482- 
5572). 

If  a  member  of  the  public  would  like 
to  submit  written  comments  concerning 
the  committee's  affairs  at  any  time 
before  and  after  the  meeting,  vkTitten 
comments  should  be  addressed  to  the 
Director  of  the  National  Medal  of 
Technology  as  indicated  above. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  closed  to  discuss  the 
relative  merits  of  persons  and 
companies  nominated  for  the  Medal. 
Public  disclosure  of  this  information 
would  be  likely  to  significantly  frustrate 
implementation  of  the  National  Medal 
of  "Technology  program  because 
premature  publicity  about  candidates 
under  consideration  for  the  Medal,  who 
may  or  may  not  ultimately  receive  the 
award,  would  be  likely  to  discourage 
nominations  for  the  Medal. 


Accordingly,  I  find  and  determine, 
pursuant  to  Section  10(d)  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  as  amended,  that  the  August  25,  1998, 
meeting  may  be  closed  to  the  public  in 
accordance  with  Section  552b(c)(9)(B)  of 
Title  5,  United  States  Code  because 
revealing  information  about  Medal 
candidates  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action. 

Due  to  closure  of  the  meeting,  copies 
of  the  minutes  of  the  meeting  will  not 
be  available,  however  a  copy  of  the 
Notice  of  Determination  will  be 
available  for  public  inspection  and 
copying  in  the  office  of  Allison 
Rosenberg,  Director,  National  Medal  of 
Technology,  14th  and  Constitution 
Avenue,  NW.,  Herbert  Hoover  Building, 
Room  4226.  Washington,  DC  20230,  (Ph: 
202-182-5572). 
Kelly  H.  Games, 

Deputy  Assistant  Secretary  for  Technology 
Policy. 

[FR  Dcx:.  98-22282  Filed  8-18-98;  8:45  am] 
BILLING  CODE  3510-18-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Korea 

August  13,  1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 

limits. 


EFFECTIVE  DATE:  August  19,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricuiturai 
Act  of  1956,  as  amended  [7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  swing,  special  shift, 
carryover,  carryforward,  carryforward 


used  and  recrediting  unused 
carryforward. 

In  accordance  with  the  special  swing 
provision  contained  in  the  exchange  of 
notes  dated  April  2  and  8,  1997  between 
the  Governments  of  the  United  States 
and  Korea,  2,842,990  square  meters 
equivalent  is  being  charged  to  the  1998 
Group  II  limit. 

A  description  of  ihe-textile  and 
apparel  categories  in  terras  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17.  1997).  Also 
see  62  FR  67833,  pubhshed  on 
December  30.  1997. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements 

Coramittee  for  the  Implementation  of  Textile 
Agreeraents 

August  13.  1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  22.  1997.  bv  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Korea  and 
exported  during  the  period  beginning  Ianuar\' 
1.  1998  and  extending  through  December  31 
1998. 

Effective  on  August  19.  1998,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing; 


Category 

Adjusted  limtt ' 

Group  1 

200-223,  224-V  2, 

382,368,721  square 

224-03,  225, 

meters  equivalent. 

226,  227,  300- 

326,  360-363, 

SBQpt.".  400- 

414,  464, 

469pt.  5,  600- 

629,  666,  669- 

P^.  669pt. '.  and 

670-08,  as  a 

group. 

Sublevei  within 

Group  1 

619/620  

94,459,400  square 
meters. 

Sublevels  within 

Group  II 

336  

69  035  dozen 

338/339  

1,421.090  dozen. 

340  

813  305  do7Pn  of 

which  not  more  than 

4l5,8t.Xdozen  shall 

be  in  Category  340- 

09. 

342'642  

252,425  dozen. 
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Category 


Adjusted  limit ' 


347/348  

590,225  dozen. 

350  

20.079  dozen. 

435  

39,282  dozen. 

443  

352.651  numbers. 

633/634/635      

1,439,681  dozen  ot 

which  not  more  than 

163,256  dozen  shall 

be  in  Category  633 

and  not  more  than 

608.408  dozen  shall 

be  in  Category  635. 

640-0'"  

3.071.785  dozen. 

647/648  

1.235,782  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1997. 

2  Category  224-V:  only  HTS  numbers 
580121.0000,  5801.23.0000.  5801.24  0000. 
580125.0010,  5801.25.0020,  5801.260010. 
580126.0020.  5801.31.0000,  5801.33.0000, 
5801.34.0000,  5801.35.0010,  5801.35.0020. 
5801.36.0010  and  5801.36.0020. 

3  Category  224-0:  all  remaining  HTS  num- 
bers in  Category  224. 

••Category  369pt.:  all  HTS  numbers  except 

4202.12.4000,    4202.12.8020,    4202.12.8060, 

4202.92.3016, 

(Category 

5601.21.0090, 

5702.10.9020. 

5702.49.1080. 

5702.99.1090, 


4202.92.6091, 
369-L); 
5701.90.1020. 
5702.39.2010, 
5702.59.1000, 
5705.00.2020 


all  HTS  numbers  except 
5603.94.1010  and 


4202.92.1500. 
6307.90.9905, 
5601.10.1000, 
5701.90.2020. 
5702.49.1020. 
5702.99.1010, 
and  6406.10.7700. 

5  Category  469pt. 
5601.29.0020. 
6406.10.9020. 

6  Category  669-P;  only  HTS  numbers 
6305.32.0010,  6305.32.0020,  6305.33.0010. 
6305.33.0020  and  6305.39.0000. 

'Category  669pt.:  all  HTS  numbers  except 
6305.32.0010,  6305.32.0020,  6305.33.0010, 
6305.33.0020,  6305.39.0000  (Category  669- 
P);  5601.10.2000,  5601.22.0090, 

5607.49.3000.  5607.50.4000  and 

6406.10.9040. 

8  Category  670-O;  all  HTS  numbers  except 
4202.12.8030.  4202.12.8070,  4202.92.3020, 
4202.92.3031,  4202.92.9026  and 

6307.90.9907  (Category  670-L). 

^Category  340-D:  only  HTS  numbers 
6205.20.2015,  6205.20.2020,  6205.20.2025 
and  6205.20.2030. 

'"Category  540-D:  only  HTS  numbers 
6205.30.2010,  6205.30.2020,  6205.30.2030, 
6205.30.2040,  6205.90.3030  and 

6205.90.4030. 

In  accordance  with  exchange  of  notes 
dated  April  2  and  April  8,  1997  between  the 
Governments  of  the  United  States  and  Korea. 
for  products  exported  in  1998,  vou  are 
directed  to  charge  2.842,990  square  meters 
equivalent  to  the  Group  II  limit 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
LI.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  98-22281  Filed  8-18-98:  8:45  am] 

BILLING  CODE  3S10-OR-F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-701-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Application 

August  13,  1998. 

Take  notice  that  on  July  30,  1998, 
Columbia  Gas  Transmission  Corporation 
(Applicant).  P.O.  Box  10146.  Fairfax. 
Virginia,  22030-0146.  filed  in  Docket 
No.  CP98-701-000  and  abbreviated 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act.  as  amended,  and 
Section  157  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  thereunder,  for  permission 
and  approval  to  construct  certain 
natural  gas  facilities,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  specifically  proposes  to 
construct  0.05  mile  of  two-inch  pipeline 
and  appurtenances  located  on  Schuyler 
County.  New  York  to  serve  as  by-pass 
for  Applicant's  Storage  Line  9355. 
Applicant  asserts  that  a  by-pass  pipeline 
such  as  the  one  proposed  herein — the 
primary  purpose  of  which  is  to  ensure 
the  integrity  of  service — is  akin  to  an  age 
and  condition  pipeline  replacement  and 
therefore  qualifies  for  roUed-in  rate 
treatment. 

Any  person  desiring  to  be  heard  to 
make  a  protest  with  reference  to  said 
application  should  on  or  before 
September  3.  1998.  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.W..  Washington,  D.C. 
20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  oecome  a  party 
to  the  proceeding  or  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  this  application  if  no 
petition  to  intervene  is  filed  within  the 


time  required  herein,  and  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  the  abandonment  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  motion  believes  that 
a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provide 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  98-22248  Filed  8-18-98:  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-71 0-000] 

Williams  Gas  Central,  Inc.;  Notice  of 
Request  Under  Blanket  Authorization 

August  13,  1998. 

Take  notice  that  on  August  11.  1998. 
Williams  Gas  Central,  Inc.  (Applicant), 
P.O.  Box  3288,  Tulsa.  Oklahoma,  74101. 
filed  in  Docket  No.  CP98-710-000  a 
request  pursuant  to  Sections  157.205, 
157.212,  157.216(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.212.  and  157.216) 
for  approval  to  replace  facilities  for  the 
Kansas  Gas  Company,  a  division  of 
ONEOK,  in  the  same  location  in 
Atchinson  County,  Kansas,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA)  and  under  the  authorization 
issued  in  Docket  No.  CP82^79-000,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  proposes  to  replace  the 
Shannon  tap  meter  setting  and 
appurtenant  facilities  with  a  larger 
meter  setting  and  appurtenant  facilities. 
Applicant  states  that  the  Shannon  tap 
serves  an  industrial  park  and  the  peak 
day  volume  is  expected  to  increase 
approximately  336  Dth  per  day  with  the 
addition  of  a  new  end  user  in  the  park. 
Applicant  further  states  that  the 
estimated  cost  of  construction  is 
approximately  $48,389.  which  will  be 
reimbursed  by  Kansas  Gas. 

Any  person  or  the  Commission's  Staff 
may.  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214).  a  motion  to 
intervene  and  pursuant  to  Section 


157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretory. 
|FR  Doc.  98-222.i3  Filed  8-18-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC98-52-000,  et  al.] 

Inland  Power  &  Light  Company,  et  a!.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

.August  11,  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Inland  Power  &  Light  Company 

[Docket  No,  EC98-52-0001 

Take  notice  that  on  August  7,  1998, 
Inland  Power  &  Light  Company  (Inland) 
submitted  for  filing  an  Asset  Purchase 
Agreement  Between  Inland  Power  & 
Light  Company  and  Public  Utility 
District  No.l  of  Pend  Oreille  Cou'ntv  and 
a  Merger  Agreement  Between  Inland 
Power  &  Light  Co.  and  Lincoln  Electric 
Cooperative,  Inc.,  pursuant  to  section 
203  of  the  Federal  Power  Act  (FPA),  and 
Section  33.2  of  the  Regulations  of  the 
Federal  Energy  Regulatorv  Commission 
(Commission),  18  CFR  33.2.  Inland's 
filing  is  available  for  public  inspection 
at  its  offices  in  Spokane,  Washington. 

Inland  respectfully  requests  that  the 
Commission  disclaim  jurisdiction  or 
approve  the  transactions  retroactively, 
effective  as  of  March  1,  1991,  and 
August  15,  1995,  respectivelv. 

Com;7!enMa/e.- September  9,  1998.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Western  Resources,  Inc. 

iDocket  Nos.  ER95-1. 5 15-003,  R96-159-O03. 
and  ER98-1 743-000] 

Take  notice  that  on  April  13,  1998, 
Western  Resources,  Inc.  submitted  for 
filing  a  Compliance  Report  regarding 
refunds. 

Comment  da^e.- September  1,  1998.  in 
accordance  with  Standard  Paragraph  F 


at  th 


t  Rir 


•♦hi; 


mi.ci 


3.  Portland  General  Electric  Co. 

IDocket  No.  ER98-1 64 3-001] 
Take  notice  that  on  June  10,  1998, 

Portland  General  Electric  Company 

tendered  for  filing  a  notification  of 

changed  facts  in  the  above-referenced 

docket. 

Comment  date:  August.  21,  1998.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

4.  California  Independent  System 
Operator  Corporation 

IDocket  Nos.  ER98-2264-0011 

Take  notice  that  on  August  6,  1998, 
the  California  Independent  Svstem 
Operator  Corporation  (ISO),  tendered  fcir 
filing  Amendment  No.  1  to  the  Meter 
Service  Agreement  for  Schedulmg 
Coordinators  between  Williams  Energy 
Services  Company  and  the  ISO  for 
acceptance  by  the  Commission.  The  ISO 
states  that  Amendment  No.  1  modifies 
the  Agreement,  as  directed  bv  the 
Commission,  to  complv  with  the 
Commission's  order  issued  December 
1  7,  1997  in  Pacific  Gas  and  EJectrir  Co 
etal.,81  FERC  51.320  (1997). 

The  ISO  states  that  this  filing  lias  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket. 

Comment  date:  August  26,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Interstate  Power  Company 

[Docket  .No,  ER98-2 5 12-000] 

Take  notice  that  on  .August  6.  1998, 
Alliant  Services.  Inc.,  on  behalf  of  lES 
Utilities  Inc.  (lES),  Interstate  Power 
Company  (IPC)  and  Wisconsin  Power      . 
and  Light  Company  (WPL),  submitted 
an  amended  filing  in  Docket  No.  ER98- 
2512-000. 

Alliant  Services.  Inc.  accordingly, 
seeks  waiver  of  any  of  the  Commission 'b 
notice  requirements  lo  permit  an 
effective  date  of  .April  1,  1998.  A  copy 
of  this  filing  has  been  served  upon  the 
Iowa  Utilities  Board,  the  Minnesot;. 
Public  Utilities  Commission,  the  Illinois 
Commerce  Commission,  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  .August  26.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  California  Independent  System 
Operator  Corporation 

IDocket  Nos.  ER98— 4133-000] 

Take  notice  that  on  .August  6.  1998. 
ihe  California  Independent  Svstem 
Operator  Corporation  (ISO),  tendered  ffir 
filing  Amendment  No,  1  to  the 
Participating  Generator  Agreement 
between  the  ISC  and  Duke  Energ\ 
OaKianc  i^L."    oi  .u  co  iam  ■   h\  .Ijt 


Commission.  The  ISO  states  that 
Amendment  No,  1  modifies  the 
Participating  Generator  .Agreement  by 
e.xtending  the  date  by  which  Duke 
Energy  must  obtain  certification  bv  the 
ISO  in  accordance  with  Section  4,3.2  of 
the  agreement. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket. 

Comment  date:  .August  26,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  EK98-4 134-000] 

Take  notice  that  on  .August  6.  1998, 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  18  CFR  35, 12  of  the 
Federal  Energv  Regulatory 
Commission's  Regulations,  a  Service 
Agreement  between  CHG&E  and  New 
York  Power  .Authority,  The  terms  and 
conditions  of  ser\ice  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Open  Access  Schedule. 
Original  Volume  1  (Transmission  Tariffi 
filed  in  compliance  with  the 
C(jmmission's  Order  888  m  Docket  .\o. 
RM95-8-O00  and  R.M94-7-00]  and 
amended  in  compliance  with 
Commission's  Order  dated  .May  28. 
1997.  CHG&E  also  has  requested  waiver 
of  the  60-dav  notice  provision  pursuant 
to  18  CFR  35,11, 

A  copy  of  this  filing  has  been  ser\ed 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  .August  26,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  FirstEnergy  Corp.  and  Penn-ivlvania 
Power  Company 

Docket  No,  ER98-41  ,'i6-(J0U] 

Take  notice  that  .August  6,  1998, 
FirstEnergy  Corp,  tendered  for  filing  on 
behalf  of  itself  and  Pennsylvania  Power 
Company,  a  Service  .Agreement  for 
Network  Corporation  pursuant  to  the 
First  Energy  System  Open  Access  Tariff. 
This  Service  .Agreement  will  enable  the 
party  to  obtain  Network  Integration 
Service  under  the  Pennsylvania  Retail 
Pilot  in  accordance  with  the  terms  of  thi 
Tariff. 

Comment  date:  .August  26.  1998.  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PP&L,  Inc. 

:Docket  No,  ER98-;i37-000] 

Take  Notice  that  on  .August  6.  1998. 
PP&L,  Inc.  (formerly  known  as 
Penusvlvania  Fciwer  &  L>.h   Conxpaiiv) 
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(PP&L),  filed  a  Service  Agreement  dated 
July  21,  1998  with  Connecticut 
Municipal  Electric  Energy  Cooperative 
(CMEEC)  under  PP&L's  Market-Based 
Rate  and  Resale  of  Transmission  Rights 
Tariff,  FERC  Electric  Tariff.  Original 
Volume  No.  5.  The  Service  Agreement 
adds  CMEEC  as  an  eligible  customer 
under  the  Tariff. 

i'P&L  requests  an  effective  date  of 
August  6,  1998  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  CMEEC  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  r/afe.- August  26,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Potomac  Electric  Power  Company 

[Docket  No.  ER98-4138-O00I 

Take  notice  that  on  August  6.  1998, 
Potomac  Electric  Power  Company 
(Pepco)  tendered  for  filing  its 
application  for  authorization  to  sell  and 
to  broker  electric  power  at  market-based 
rates. 

Comment  date:  August  26.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Novarco  Ltd, 

IDocket  No.  ER98-4 139-000] 

Take  notice  that  on  August  6,  1998, 
Novarco  Ltd.  (Novarco)  petitioned  the 
Commission  for  acceptance  of  its  Rate 
Schedule  FERC  No.  1.  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates,  and  the  waiver  of  certain 
Commission  regulations. 

Novarco  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Novarco  is  not  in  the  business  of 
generating  or  transmitting  electric 
power. 

Comment  date:  August  26,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  The  Washington  Water  Power  Co. 

[Docket  No.  ER98-4140-0001 

Take  notice  that  on  August  6,  1998, 
The  Washington  Water  Power  Company 
(WWP)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
executed  Service  Agreements  for  Short- 
Term  Firm  and  Non-Firm  Point-To- 
Point  Transmission  Service  under 
WWP's  Open  Access  Transmission 
Tariff— FERC  Electric  Tariff.  Volume 
No.  8  with  ConAgra  Energy  Services, 
Inc.,  Tenaska  Power  Services  Co., 
Bonneville  Power  Administration, 
Equitable  Power  Services  Company, 
Sierra  Pacific  Power  Company,  Enron 


Power  Marketing,  Inc.,  Engage  Energy 
US.  LP,  NorAm  Energy  Services,  Inc.. 
PECO  Energy  Company-Power  Team. 
Southern  Company  Energy  Marketing, 
LP.  Coral  Power,  L.L.C.,  Western 
Resources.  Grant  County  PUD  and  New 
Energy  Ventures,  LLC.  WWP  requests 
the  Service  Agreements  be  given 
respective  effective  dates  of  July  6,  1998, 
luiv  7.  1998.  Julv  10,  1998,  July  13,  July 
14,' 1998,  Julv  15,  1998,  July  16,  1998.  ' 
Julv  16,  1998,  July  16,  1998,  July  18, 
1998, July  20,  1998, July  22,  1998. 
.August  3.  1998  and  August  3,  1998. 

Comment  date:  August  26,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PP&L,  Inc. 

iDocket  No.  ER98-4141-0001 

Take  notice  that  on  August  6,  1998, 
PP&L,  Inc.  (formerly  known  as 
Pennsylvania  Power  &  Light  Company) 
(PP&L),  filed  a  Service  .Agreement  dated 
July  29,  1998  with  Grifhn  Energy 
Marketing,  L.L.C.  (GEM)  under  PP&L's 
Market-Based  Rate  and  Resale  of 
Transmission  Rights  Tariff,  FERC 
Electric  Tariff,  Original  Volume  No.  5. 
The  Service  Agreement  adds  GEM  as  an 
eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
August  6,  1998  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  GEM  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  August  26,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Delmarva  Power  &  Light  Co. 

IDocket  No.  ER98-4 142-000] 

Take  notice  that  on  August  6,  1998, 
Delmarva  Power  &  Light  Company 
(Delmarva)  tendered  for  filing  executed 
umbrella  service  agreements  with 
Tenaska  Power  Services  Company  and 
Dayton  Power  and  Light  Company 
under  Delmarva's  market  rate  sales 
tariff. 

Comment  date:  August  26,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.- 

15.  Entergy  Services,  Inc. 

[Docket  No.  ER98-4143-0001 

Take  notice  that  on  August  6,  1998, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy  Gulf 
States,  Inc.  (Entergy  Gulf  States), 
tendered  for  filing  an  amendment  to  the 
Interconnection  and  Operating 
Agreement  between  Entergy  Gulf  States 
and  Dow  Chemical  Company. 

Comment  date:  August  26,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  Idaho  Power  Company 

[Docket  No.  ER98^144-000] 

Take  notice  that  on  August  6,  1998, 
Idaho  Power  Company  (IPC)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  a  Service 
Agreement  under  Idaho  Power 
Company  FERC  Electric  Tariff  No.  6, 
Market  Rate  Power  Sales  Tariff,  between 
Idaho  Power  Company  and  Illinova 
Power  Marketing,  Inc. 

Idaho  Power  Company  requests  an 
effective  date  of  July  16,^1998. 

Comment  date:  August  26,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  PP&L,  Inc. 

(Docket  No.  ER98^145-000] 

Take  notice  that  on  August  6,  1998, 
PP&L,  Inc.  (formerly  known  as 
Pennsylvania  Power  &  Light  Company) 
(PP&L),  filed  a  Service  Agreement  dated 
July  29,  1998  with  Niagara  Mohawk 
Power  Corporation  (NIMO)  under 
PP&L's  Market-Based  Rate  and  Resale  of 
Transmission  Rights  Tariff,  FERC 
Electric  Tariff,  Original  Volume  No.  5. 
The  Service  Agreement  adds  NIMO  as 
an  eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
August  6,  1998  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  NIMO  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  August  26,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Puget  Sound  Energy,  Inc. 

IDocket  No.  ER98-4146-0001 

Take  notice  that  on  August  6,  1998, 
Puget  Sound  Energy,  Inc.  (PSE),  as 
Transmission  Provider,  tendered  for 
filing  an  unexecuted  Service  Agreement 
for  Firm  Point-to-Point  Transmission 
Service  and  an  unexecuted  Service 
Agreement  for  Non-Firm  Point-To-Point 
Transmission  Service,  with  Tacoma 
Power  (Tacoma),  as  Transmission 
Customer. 

PSE  respectfully  requests  the 
Commission  to  waive  its  prior  notice 
and  filing  requirements  and  permit  this 
filing  to  become  effective  as  of  August 
7,  1998. 

A  copy  of  the  filing  was  served  upon 
Tacoma. 

Comment  date:  August  26,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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19.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER98^167-OO0l 

On  August  6.  1998,  the  California 
Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing 
Amendment  No.  1  to  the  Participating 
Generator  Agreement  between  the  ISO 
and  Duke  Energy  Morro  Bay  LLC  for 
acceptance  by  the  Commission.  The  ISO 
states  that  Amendment  No.  1  modifies 
the  Participating  Generator  Agreement 
by  extending  the  date  by  which  Duke 
Energy  must  obtain  certification  by  the 
ISO  in  accordance  with  Section  4,3.2  of 
the  agreement. 

The  ISO  respectfully  requests  a 
waiver  of  the  60-day  prior  notice 
requirement,  so  that  Amendment  No.  1 
may  be  accepted  for  filing  and  become 
effective  as  of  July  1,  1998. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket. 

Comment  date:  August  26,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER98-4 168-000] 

On  August  6,  1998,  the  California 
Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing 
Amendment  No.  1  to  the  Participating 
Generator  Agreement  between  the  ISO 
and  Duke  Energy  Moss  Landing  LLC  for 
acceptance  by  the  Commission.  The  ISO 
states  that  Amendment  No.  1  modifies 
the  Participating  Generator  Agreement 
by  extending  the  date  by  which  Duke 
Energy  must  obtain  certification  by  the 
ISO  in  accordance  with  Section  4.3.2  of 
the  agreement. 

The  ISO  respectfully  requests  a 
waiver  of  the  60-day  prior  notice 
requirement,  so  that  Amendment  No.  1 
may  be  accepted  for  filing  and  become 
effective  as  of  July  1.  1998. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket. 

Comment  date:  August  26,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  OA97-293-0001 

Take  notice  that  New  York  State 
Electric  &  Gas  Corporation  (NYSEG) 
tendered  for  filing  pursuant  to  Section 
35.13  of  the  Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  35.13,  an 
amendment  (the  Amendment)  to 


NYSEG's  December  30,  1996  filing  in 
this  docket  (the  December  30,  1996 
Filing)  which  amended  the  following 
rate  schedules: 

130— AES  Power.  Inc. 

169— AIG  Trading 

139— Atlantic  City  Electric 

123— Allegheny  Electric  Coop 

152— Acquila  Power  Corporation 

122— Baltimore  Gas  &  Electric 

138— Burlington  Electric  Department 

128— CatexVitol  Electric 

144 — Central  Hudson  Gas  &  Electric 

175— Central  Vermont  Public  Ser\ice 

134 — Citizen's  Power  &  Light 

142— CNG  Power  Services  Corporation 

149-— Coastal  Electric  Services  Corporation 

85 — Connecticut  Light  &  Power  Company 

119 — Consolidated  Edison 

168— Coral  Power,  L.L.C. 

171— Duke/Louis  Dreyfus  LLC. 

163— Eastex  Power  Marketing,  Inc. 

137 — Electric  Clearinghouse.  Inc. 

143— Englehard  Power  Mktg..  Inc. 

124— Enron  Gas  Marketing,  Inc. 

164 — Federal  Energy  Sales,  Inc. 

148 — Gateway  Energy,  Inc. 

104— General  Public  Utilities 

159— Global  Petroleum 

136 — Green  .Mountain  Power 

140 — Heartland  Energy  Services 

15.5— Industrial  Energy  Applications,  Inc. 

167 — KN  Marketing,  Inc. 

153 — Koch  Power  Services.  Inc. 

98 — Long  Island  Lighting  Company 

160 — Long  Sault,  Inc. 

129— Louisville  Gas  &  Electric 

161 — Midcon  Power  Services  Corp. 

158— .Montaup  Electric  Co 

151 — National  Fuel  Resources.  Inc. 

88 — New  York  Power  Authority 

1^0 — .Niagara  Mohawk  Power  Corp. 

173 — NorAm  Energy  Services.  Inc. 

150 — .North  Amer.  Energy  Conser..  Inc. 

99— Orange  &  Rockland  Utilities.  Inc. 

1  ''0 — PanEnergv  Power  Services,  Inc. 

157— PECO  Energy  Co. 

156— Public  Senice  Electric  &  Gas 

141— Rainbow  Energy  Marketing  Compar.v 

162— Rochester  Gas  and  Electric  Corporation 
166 — TransCanada  Power  Corp. 
165 — Virginia  Electric  &  Power 
145— Vermont  Public  Power  Supply 
Authority 

The  Amendment  refiects  a 
modification  to  the  Rate  Schedules,  as 
effected  by  the  Commission's  Order  No. 
888.  (issued  on  April  24.  1996)  in 
Docket  No.  RM95-8-000.  and  by  the 
Commission's  Mav  7,  1998  letter  in 
Docket  No,  OA97-293-000.  which 
required  NYSEG.  under  the  Rate 
Schedules,  to  provide  additional 
information  as  well  as  an  amendment  to 
NYSE's  previous  December  30,  1996 
Filing  to  unbundle  its  economy  energy 
transactions  under  existing  bilateral 
coordination  agreements, 

NYSEG  requests  a  waiver  of  any 
Commission  regulation  to  the  extent 
necessary  to  effectuate  this  filing, 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 


Commission  and  each  customer  listed 
above. 

Comment  date:  August  21 ,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E,,  Washington,  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary 
!FR  Doc  98-22247  Filed  8-18-98:  845  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER9S-3672-000.  et  al,] 

Onondago  Cogeneratlon  Limited 
Partnership,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

August  12,  1998 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Onondaga  Cogeneration  Limited 
Partnership 

[Docket  No  ER98-3672-000! 

Take  notice  that  on  August  7.  1998. 
Onondaga  Cogeneration  Limited 
Partnership,  tendered  for  filing  an 
Amended  and  Restated  Power  Put 
-Agreement  with  Niagara  Mohawk  Power 
Corporation  as  an  initial  rate  schedule. 

Onondaga  requests  that  the 
Commission  waive  the  filing  and  notice 
requirements  set  forth  in  Section  35.3  of 
the  Regulations,  and  under  Section 
35,11,  permit  the  Power  Put  .\greement 
to  become  effective  on  July  H.  1998. 

Comment  date:  August  27,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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2.  Ormond  Beach  Power  Generation, 
L.L.C. 

[Docket  No.  ER98-1147-O001 

Take  notice  that  on  August  7,  1998. 
Ormond  Beach  Power  Generation,  L.L.C. 
(Ormond  Beach),  tendered  for  filing  a 
Short-Term  Sales  Under  Market-Based 
Power  Sales  Tariff  service  agreement, 
establishing  NorAm  Energy  Services, 
Inc.  (NES)  as  a  customer  under  Ormond 
Beach's  market-based  rate  sales  tariff. 

Ormond  Beach  requests  an  effective 
date  of  July  8,  1998  for  the  service 
agreement. 

Ormond  Beach  states  that  a  copy  of 
the  fding  was  served  on  NES. 

Comment  date:  August  27,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Allegheny  Power  Service  Corp.  on 
behalf  of  The  Potomac  Edison  Company 

IDocket  No.  ER98-4148-000I 

Take  notice  that  on  August  7,  1998, 
Allegheny  Power  Service  Corporation, 
on  behalf  of  The  Potomac  Edison 
Company  (PE),  filed  an  executed  Power 
Service  Agreement  under  which  PE  will 
provide  full  requirements  service  to  the 
Town  of  VVilliamsport, 

The  parties  request  a  July  25,  1998 
effective  date. 

Copies  of  the  filing  have  been 
provided  to  the  Maryland  Public  Service 
Commission  and  the  Virginia  State 
Corporation  and  all  parties  of  record. 

Comment  date:  August  27,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Cinergy  Services,  Inc. 

IDocket  No.  ER98^149-000| 

Take  notice  that  on  August  7,  1998. 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  fding  an  executed  Non- 
Firm  Point-To-Point  Transmission 
Service  agreement  under  Cinergy's 
Open  Access  Transmission  Service 
Tariff  (the  Tariff),  entered  into  between 
Cinergy  and  NIPSGEN  Marketers 
(NIPSGEN). 

Cinergy  is  requesting  an  effective  date 
of  July  15,  1998. 

Comment  date:  August  27,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Carolina  Power  &  Light  Company 

IDocket  No.  ER98-415O-O00I 

Take  notice  that  on  August  7,  1998, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  fding  Service 
Agreements  for  Non-Firm  Point-to-Point 
Transmission  Service,  executed  between 
CP&L  and  the  following  Eligible 
Transmission  Customer:  Cargill-Alliant, 
LLC;  and  a  Service  Agreement  for  Short- 
Term  Firm  Point-to-Point  Transmission 


Service  with  Cargill-Alliant,  LLC. 
Service  to  each  eligible  customer  will  be 
in  accordance  with  the  terms  and 
conditions  of  Carolina  Power  &  Light 
Company's  Open  Access  Transmission 
Tariff 

Copies  of  the  fding  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  August  27,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Orange  and  Rockland  Utilities 

IDocket  No.  ER98-4 151-000] 

Take  notice  that  on  August  7,  1998, 
Orange  and  Rockland  Utilities,  Inc. 
(O&R),  tendered  for  filing  its  Summary 
Report  of  O&R  transactions  during  the 
calendar  quarter  ending  June  30,  1998, 
pursuant  to  the  market  based  rate  power 
service  tariff  made  effective  by  the 
Commission  on  March  27,  1997  in 
Docket  No.  ER97-1400-000. 

Comment  dote:  August  27,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER98^152-000] 

Take  notice  that  on  August  7,  1998, 
Orange  and  Rockland  Utilities,  Inc. 
(Orange  and  Rockland),  filed  a  Service 
Agreement  for  Non-firm  Point-To-Point 
Transmission  Service,  between  Orange 
and  Rockland  and  HQ  Energy  Services 
(Customer).  This  Service  Agreement 
specifies  that  the  Customer  has  agreed 
to  the  rates,  terms  and  conditions  of 
Orange  and  Rockland  Open  Access 
Transmission  Tariff  filed  on  July  9,  1966 
in  Docket  No.  OA96-210-000. 

Orange  and  Rockland  requests  waiver 
of  Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
July  22,  1998. 

Copies  of  the  fding  have  been 
provided  to  The  New  York  State  Public 
Service  Commission  and  to  the 
Customer. 

Comment  date:  August  27,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Pacific  Gas  and  Electric  Co. 

[Docket  No.  ER98-41 54-000] 

Take  notice  that  on  August  7.  1998, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  Filing  an 
agreement  entitled  Special  Facilities 
Agreement  for  The  Interconnection  of 
City  of  Biggs'  60  kV  Substation  (Special 
Facilities  Agreement),  between  the 
Northern  California  Power  Agency 
(NCPA)  and  PG&E. 

The  Special  Facilities  Agreement  has 
been  entered  into  pursuant  to  the  NCPA 


and  PG&E  Interconnection  Agreement, 
PG&E  Rate  Schedule  FERC  No.  142.  The 
Special  Facilities  Agreement  sets  forth 
the  rate,  terms  and  conditions  under 
which  PG&E  will  design,  install,  own, 
operate  and  maintain  the  facilities  for 
the  interconnection  of  City  of  Biggs'  60 
kV  substation  to  PG&E's  electric  system. 
Under  the  Special  Facilities  Agreement, 
PG&E  proposes  to  charge  NCPA  a 
capital  advance  and  monthly  Cost  of 
Ownership  Charge,  with  the  latter  using 
the  Cost  of  Owmership  Rate  for 
transmission-level,  customer-financed 
special  facilities  and  distribution-level 
customer-financed  special  facilities  filed 
with  the  California  Public  Utilities 
Commission  (CPUC)  pursuant  to  PG&E's 
Electric  Rule  No.  2.  The  Cost  of 
Ownership  Rate  is  expressed  as  a 
monthly  percentage  of  the  installed  cost 
of  the  facilities. 

PG&E  has  requested  permission  to  use 
automatic  rate  adjustments  whenever 
the  CPUC  authorizes  a  revised  Electric 
Rule  No.  2  Cost  of  Ownership  Rate, 
limited  by  a  rate  cap  of  0.58  percent 
monthly  and  6.96  percent  annually  for 
transmission-level,  customer-financed 
special  facilities;  and  0.77  percent 
monthly  and  9.24  percent  annually  for 
distribution-level,  customer-financed 
special  facilities.  Copies  of  this  Filing 
have  been  served  upon  NCPA  and  the 
CPUC. 

Comment  date:  August  27,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Illinois  Power  Company 

[Docket  No.  ER98-4 156-000] 

Take  notice  that  on  August  7,  1998, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  an 
unexecuted  Power  Sales  Tariff  Service 
Agreement  under  which  Statoil  Energy 
Trading,  Inc.  will  take  service  under 
Illinois  Power  Company's  Power  Sales 
Tariff  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff 

Illinois  Power  requests  an  effective 
date  of  July  1,  1998,  and  requests  such 
waivers  of  the  Commission's  regulations 
under  the  Federal  Power  Act  as  may  be 
necessary  to  place  the  Power  Sales 
Tariff  Service  Agreement  into  effect  on 
the  requested  date. 

Copies  of  this  filing  have  been  served 
upon  the  Illinois  Commerce 
Commission  and  Statoil  Energy  Trading, 
Inc. 

Comment  date:  August  27, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Alliant  Services,  Inc. 

IDocket  No.  ER98^157-O00] 

Take  notice  that  on  August  7,  1998, 
Alliant  Services,  Inc.,  tendered  for  filing 
executed  Service  Agreements  for  firm 
and  non-firm  point-to-point 
transmission  service,  establishing  PG&E 
Energy  Trading-Power,  L.P.  as  a  point- 
to-point  Transmission  Customer  under 
the  terms  of  the  Alliant  Services,  Inc. 
transmission  tariff. 

Alliant  Services,  Inc.,  requests  an 
effective  date  of  July  24,  1998,  and 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 

A  copy  of  this  filing  has  been  served 
upon  the  Illinois  Commerce 
Commission,  the  Minnesota  Public 
Utilities  Commission,  the  Iowa 
Department  of  Commerce,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  August  27,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Duquesne  Light  Company 

[Docket  No.  ER98-4159-0001 

Take  notice  that  on  August  7,  1998. 
Duquesne  Light  Company,  tendered  for 
fifing  a  proposed  Market  Rate  Tariff, 
governing  negotiated  market-based 
capacity  and  energy  sales. 

A  copy  of  this  filing  was  served  on  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  August  27,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Illinois  Power  Company 

[Docket  No.  ER98-415&-000J 

Take  notice  that  on  August  7,  1998, 
Illinois  Power  Company  (Illinois 
Power),  tendered  for  fifing  executed 
firm  and  non-firm  transmission 
agreements  under  which  Northem/AES 
Energy  will  take  transmission  service 
pursuant  to  its  open  access  transmission 
tariff 

Illinois  Power  requests  an  effective 
date  of  August  1,  1998. 

Copies  of  this  filing  have  been  served 
upon  the  Illinois  Commerce 
Commission  and  Northem/AES  Energy. 

Comment  date:  August  27,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Southwest  Power  Pool 

IDocket  No.  ER98-41 61-000] 

Take  notice  that  on  August  7,  1998, 
Southwest  Power  Pool  (SPP),  tendered 
for  filing  five  executed  service 
agreements  for  short-term  firm  point-to- 
point  transmission  service  and  non-firm 
point-to-point  firm  transmission  service 
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under  the  SPP  Open  Access 
Transmission  Tariff 

Copies  of  this  filing  were  served  upon 
each  of  the  parties  to  these  agreements. 

Comment  date:  August  27,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Illinois  Power  Company 

(Docket  No.  ER98-4 162-000] 

Take  notice  that  on  August  7,  1998. 
Illinois  Power  Company  (Illinois 
Power),  tendered  for  filing  an  executed 
Power  Sales  Tariff,  Service  Agreement 
under  which  Questar  Energy  Trading 
will  take  service  under  Illinois  Power 
Company's  Power  Sales  Tariff. 

Illinois  Power  has  requested  an 
effective  date  of  July  31,  1998. 

Copies  of  this  filing  have  been  served 
upon  the  Illinois  Commerce 
Commission  and  Questar  Energy 
Trading. 

Comment  date:  August  27,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER98-4163-OO0] 

Take  notice  that  on  August  7,  1998, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  filed  executed 
Non-Firm  Point-To-Point  Transmission 
Service  and/or  Short  Term  Firm  Point- 
To-Point  Transmission  Service 
Agreements  between  NYSEG  and  North 
American  Energy  Conservation,  Inc., 
Ensearch  Energy  Services,  PECO  Energy 
Company,  and  Virginia  Electric  Power 
Company  (Customers).  These  Ser\'ice 
Agreements  specify  that  the  Customer 
has  agreed  to  the  rates,  terms  and 
conditions  of  the  NYSEG  open  access 
transmission  tariff  filed  July  9,  1997  and 
effective  on  November  27,  1997,  in 
Docket  No.  ER9 7-2 3 5 3-000. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
August  7,  1998  for  the  Service 
Agreements.  NYSEG  has  served  copies 
of  the  filing  on  The  New  York  State 
Public  Service  Commission  and  on  the 
Customer. 

Comment  date:  August  27,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Louisville  Gas  And  Electric  Co., 
Kentucky  Utilities  Company 

IDocket  No.  ER98-4 164-000] 

Take  notice  that  on  August  7,  1998, 
Louisville  Gas  and  Electric  Company/ 
Kentucky  Utifities  (LG&E/KU),  tendered 
for  filing  an  executed  Service 
Agreement  for  Non-Firm  Point-To-Point 
Transmission  Service  between  LG&E/ 


KU  and  El  Paso  Energy  Marketing  under 
LG&E/KU's  Open  Access  Transmission 
Tariff 

Comment  date:  August  27,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Louisville  Gas  and  Electric  Co., 
Kentucky  Utilities  Company 

[Docket  No.  ER98-1165-000]  _ 

Take  notice  that  on  August  7,  1998. 
Louisville  Gas  and  Electric  Company/ 
Kentucky  UUlities  (LG&E/KU).  tendered 
for  filing  an  executed  Service 
Agreement  for  Firm  Point-To-Point 
Transmission  Service  between  LG&E/ 
KU  and  the  Detroit  Edison  Company 
under  LG&E/KU's  Open  Access 
Transmission  Tariff. 

LG&E/KU  request  that  the 
Commission  waive  its  usual  notice 
requirements  and  anv  other 
requirements  of  its  rules  and  regulations 
with  which  this  filing  may  not  comply 
and  accept  for  filing  this  service 
agreement  so  that  it  can  become 
effective  as  of  the  date  of  the  agreement. 

Comment  date:  August  27,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  California  Independent  System 
Operator.  Corporation 

[Docket  .\o.  ER98-4 181-000) 

Take  notice  that  on  August  7.  1998. 
the  California  Independent  Svstem 
Operator  Corporation  (ISO),  tendered  for 
filing  an  amendment  to  Schedule  1  to 
the  Participating  Generator  Agreement 
between  ISO  and  the  Southern 
California  Edison  Company  (SCE).  The 
ISO  states  that  the  amendment  revises 
the  schedule  to  refiect  SCE's  sale  of 
certain  generating  facilities  and  to 
reflect  new  Normal  Maximum  Operating 
Levels  and  new  Meter  Validation 
Maximum  Operating  Levels  for  several 
other  facilities. 

Pursuant  to  section  35.11  of  the 
Commission's  regulations,  18  CFR 
35.11,  the  ISO  requests  waiver  of  the  60- 
day  notice  requirement,  if  it  is  deemed 
applicable  to  the  enclosed  filing. 

The  ISO  also  requests,  pursuant  to 
section  207  of  the  Commission's 
regulations  18  CFR  385.207,  waiver  of 
the  requirement  of  section  35.10(c)  to 
include  a  marked  version  of  the  changed 
pages. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  dockets. 

Comment  date:  August  27,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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19.  Entergy  Services,  Inc. 

(Docket  Nos.  ER98-4 190-0001 

Take  notice  that  on  August  11,  1998, 
Entergy  Services,  Inc.,  on  behalf  of 
System  Energy  Resources,  Inc.  (SERI), 
filed,  pursuant  to  Section  205  of  the 
Federal  Power  Act,  the  Grand  Gulf 
Accelerated  Recover)'  Tariff  (GGART- 
Mississippi).  The  GGART-Mississippi 
permits  Entergy  Mississippi.  Inc.  (EMI), 
to  accelerate  the  payment  of  the  retail 
portion  of  its  obligation  to  SERI  for 
Grand  Gulf  capacity  and  energy. 

A  copy  of  such  application  has  been 
served  upon  the  state  regulators  of  the 
Entergy  operating  companies. 

Entergy  requests  an  effective  date  of 
October  1,  1998. 

Comment  date:  August  31,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Deseret  Generation  &  Transmission 
Co-operative 

(Docket  No.  ER98^155-000l 

Take  notice  that  Deseret  Generation  & 
Transmission  Co-operative  on  August  7, 
1998,  tendered  for  filing  an  executed 
umbrella  non-firm  point-to-point  service 
agreement  with  Nor  Am  Energy  Services, 
Inc.  under  its  open  access  transmission 
tariff. 

Deseret  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
an  effective  date  of  August  7,  1998. 
Deseret's  open  access  transmission  tariff 
is  currently  on  file  with  the  Commission 
in  Docket  No.  OA97-487-O00.  NorAm 
Energy  Services.  Inc.  has  been  provided 
a  copy  of  this  filing. 

Comment  date:  August  27,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Cleco  Corporation 

[Docket  No  ER98-4153-<)00| 

Take  notice  that  on  August  7.  1998. 
Cleco  Corporation,  (Cleco).  tendered  for 
filing  an  executed  service  agreement 
under  which  Cleco  will  make  market 
based  power  sales  under  its  MR-1  tariff 
with  Tractebel  Energy  Marketing.  Inc. 

Cleo  requests  an  effective  date  of  July 
23.  1998  and  waive  the  prior  notice 
requirement  consistent  with  the 
Commission's  practice  with  service 
agreements  to  existing  tariffs. 

Cleco  states  that  a  copy  of  the  filing 
has  been  served  on  Tractebel  Energy 
Marketing.  Inc. 

Comment  date:  August  27.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rulgs  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediu-e  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 
|FR  Doc.  98-22246  Filed  8-18-98;  8;45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  3428-080-ME] 

Androscoggin  County,  Maine;  Notice 
of  Availability  of  Environmental 
Assessment 

.■\ugust  13,  1998. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA  was 
prepared  for  an  application  filed  by 
Miller  Hydro  Group,  Incorporated  on 
May  15,  1998,  requesting  the 
Commission  to  amend  its  license  for  the 
existing  Worumbo  Hydroelectric 
Project.  The  proposed  amendment 
would  permit  the  licensee:  (1)  to 
increase  the  normal  evaluation  of  the 
project  impoundment  by  1.5  feet  (from 
97.0  feet  mean  sea  level  (msl)  to  98.5 
feet  msl)  by  installing  crest  control  gates 
on  the  Durham  side  and  manual  hinged 
fiashboards  on  the  Lisbon  side  of  the 
existing  dam:  and  (2)  to  implement 
periodic  1.5-foot  reservoir  drawdowns. 

The  EA  evaluates  the  environmental 
impacts  that  would  result  from 
implementing  the  proposed  amendment 
of  license;  the  document  concludes  that 
approval  of  the  application  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  e'nvironment. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  can  be  viewed  at  the 
Commission's  Reference  and 
Information  Center,  Room  2A,  888  First 
Street,  N.E.,  Washington,  D.C.,  20426. 
Copies  also  may  be  obtained  by  calling 


the  EA  coordinator,  Jim  Haimes,  at  (202) 

219-2780. 

David  P.  Boergers, 

Secretary.    ' 

[PR  Doc.  98-22250  Filed  8-18-98;  8:45  am) 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2674-003-VT] 

Green  Mountain  Power  Corporation; 
Notice  of  Availability  of  Draft 
Environmental  Assessment 

August  13,  1998. 

In  accordance  with  the  National 
Environmental  Poficy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  Regulations,  18  CFR  Part 
380  (Order  No.  486.  52  FR  47897),  the 
Office  of  Hydropower  Licensing  has 
reviewed  the  application  for  a  new 
license  for  the  existing  Vergennes 
Hydroelectric  Project,  located  in  the  city 
of  Vergennes,  Addison  County, 
Vermont,  and  has  prepared  a  Draft 
Environmental  Assessment  (DEA)  for 
the  project.  In  the  DEA,  the 
Commission's  staff  has  analyzed  the 
potential  envirorunental  impacts  of  the 
existing  project  and  has  concluded  that 
approval  of  the  project,  as  proposed 
with  additional  staff-recommended 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2-A,  of  the  Commission's  offices 
at  888  First  Street,  N.E.,  Washington, 
D.C.  20426. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Room  1-A,  Washington, 
D.C.  20426.  Please  affix  "Vergennes 
Hydroelectric  Project  No.  2674"  to  the 
top  page  of  all  comments.  For  further 
information,  please  contact  Lee  Emery 
at  (202)  219-2779. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  98-22249  Filed  8-18-98;  8:45  am) 
BILLING  CODE  8717-01-*! 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis 

August  13,  1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  P-1 11 50-000. 

c.  Date  Filed:  May  24,  1991. 

d.  Applicant:  Cameron  Gas  and 
Electric  Company. 

e.  Name  of  Project:  Smithville  and 
Mix  Hodro  Project. 

f.  Location:  On  the  Grant  River,  near 
Eaton  Rapids,  in  Eaton  County, 
Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r}. 

h.  Applicant  Contact:  Ms.  Jan  Marie 
Evans.  4121  Okemos  Road.  Suite  23, 
Okemos,  MI  48864,  (517)  347-4048. 

i.  FERC  Contact:  William  Guey-Lee 
(202) 219-2808. 

j.  Deadline  Date:  See  paragraph  DIG. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
paragraph  DlO. 

1.  Description  of  Project:  The  existing 
constructed  project  consists  of  the 
following: 

A.  The  Mix  Development  comprising 
(1)  an  existing  188-foot-long  and  7-foot- 
high  dam;  (2)  an  existing  150-acre 
reservoir  having  a  storage  capacity  of 
500-acre-feet  at  elevation  184  feet 
(project  datum);  (3)  a  powerhouse 
containing  two  generating  units  for  a 
total  installed  capacity  of  202  kilowatts 
(kW);  (4)  an  existing  300-foot-long,  15- 
Kilovolt  transmission  line;  and  (5) 
appurtenant  facilities. 

B.  The  Smithville  Development 
comprising  (1)  an  existing  440-foot-long 
and  17-foot-high  dam;  (2)  an  existing  80- 
acre  reservoir  having  a  storage  capacity 
of  300-acre-feet  at  elevation  883.3  feet 
M.S.L.;  (3)  a  powerhouse  containing 
three  generating  units  for  a  total 
installed  capacity  of  500-kW;  (4)  an 
existing  300-foot-long,  15-kV 
transmission  Hne;  and  (5)  appurtenant 
facilities. 

The  total  project  capacity  would  be 
702-kW  and  the  total  average  annual 
generation  for  this  project  would  be 
3.000  MWh.  The  dam  and  existing 
project  facilities  are  owned  by  the 
applicant. 


m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DlO. 

n.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Pubhc  Reference  and 
Filed  Maintenance  Branch,  located  at 
888  First  Street,  NE,  Room  2A-1. 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Cameron  Gas  and  Electric  Company  at 
4121  Okemos  Road,  Suite  23,  Okemos, 
MI  48864,  or  by  calling  (517)  347-4048. 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  apphcation,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

DlO.  Filing  and  Service  of  Responsive 
Documents — The  application  is  readv 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8,  1991.  56 
FR  23108,  May  20.  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  ir  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS".  "REPLY 
COMMENTS", 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  persons  submitting  the 
filing;  and  (4)  otherwrise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments. 


recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
w^th  the  requirements  of  18  CFR  4  34(b). 
Agencies  may  obtain  copies  of  the 
apphcation  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to;  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 
David  P.  Boergers, 
Secretary. 
(FR  Doc,  98-22251  Filed  8-18-98;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Draft  License  Application  and 
Preliminary  Draft  Environmental 
Assessment  (PDEA)  and  Request  for 
Preliminary  Terms  and  Conditions 

August  13.  1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection; 

a.  Type  of  Applications:  Major  (FERC 
No.  2901.  1.875  kilowatts)  and  Minor 
(FERC  No.  2902,  480  kilowatts)  New 
Licenses. 

b.  Project  Nos.:  2901  and  2902. 

c.  Applicant:  Nekoosa  Packaging 
Corporation  (Nekoosa),  a  wholly-owned 
subsidiary  of  Georgia-Pacific 
Corporation. 

d.  Name  of  Projects:  Holcomb  Rock 
and  Big  Island  Hydroelectric  Projects. 

e.  Location:  James  River,  Counties  of 
Amherst  and  Bedford  (near  the  city  of 
Lynchburg),  Commonwealth  of  Virginia. 

f  Applicants  Contact:  Mr.  Richard 
Judy,  Manufacturing  Services  Manager. 
Georgia-Pacific  Corporation,  Highway 
501  North,  Big  Island,  VA  24526. 

g.  FERC  Contact:  James  T.  Griffin, 
(202) 219-2799. 

h.  Nekoosa  mailed  copies  of  the  PDEA 
and  Draft  License  Apphcation  to  the 
parties  on  July  24,  1998.  The 
Commission  received  a  copy  of  the 
PDEA  and  Draft  License  Application  on 
July  27,  1998.  Copies  of  these 
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documents  are  available  from  Nekoosa 
at  Georgia-Pacific  Corporation.  Highway 
501  North,  Big  Island,  VA  24526. 

i.  With  this  notice  we  are  soliciting 
preliminary  terms,  conditions,  and 
recommendations  on  the  PDEA  and 
comments  on  the  Draft  License 
.Application.  All  comments  on  the  PDEA 
and  Draft  License  Application  should  be 
sent  to  the  address  noted  above  in  item 
(f)  with  one  copy  filed  with  the 
Commission  at  the  following  address: 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Attn:  James  T. 
Griffm.  Mailstop  HL-11.3,  Washington, 
DC  20426.  Moreover,  all  comments  must 
include  the  project  name  and  number 
and  bear  the  heading  "Prehminary 
Comments".  "Preliminary 
Recommendations".  "Preliminary 
Terms  and  Conditions",  or  "Preliminary 
Prescriptions".  Any  party  interested  in 
commenting  should  do  so  before 
Thursday.  October  22.  1998. 
David  P.  Boergers, 
Secretary. 
IFR  Doc.  98-22252  Filed  8-18-98;  8:45  am] 

BILLING  CODE  8717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6147-4] 

Kammer  Power  Plant;  West  Virginia; 
Stack  Height  Infeasibility  Analysis 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  is  to  announce 
that  EPA  has  informed  the  State  of  West 
Virginia  that  it  does  not  accept  the 
"Kammer  Plant  Infeasibility  Analysis" 
dated  January  5.  1995,  as  supplemented 
on  April  28.  1995.  as  revised  on 
February  8.  1996.  and  as  clarified  on 
June  29.  1998.  EPA  is  publishing  this 
notice  to  inform  all  interested  parties 
that  it  disagrees  with  the  State  of  West 
Virginia's  decision  to  accept  the 
"Kammer  Plant  Infeasibility  Analysis" 
prepared  by  the  Ohio  Power  Company 
(OPC).  EPA  has  determined  that  OPC' 
has  failed  to  demonstrate  that  it  is  not 
feasible  to  meet  an  emission  limit 
equivalent  to  the  new  source 
performance  standard  (NSPS)  applicable 
to  electric  utility  steam  generating  units. 
The  NSPS  limit  is  presumed  to  be  met 
in  order  to  seek  credit  for  having  a  tall 
stack.  The  credit  for  stack  height  in 
excess  of  good  engineering  practice 
(GEP)  sought  by  OPC  for  the  Kammer 
Plant  in  Moundsville.  West  Virginia. 
cannot  be  granted.  This  notice  further 
informs  all  interested  parties  that  any 


rcvision(s)  to  the  West  Virginia  State 
Implementation  Plan  (SIP)  submitted  to 
EPA  based  upon  technical  analyses 
which  rely  upon  acceptance  of  this 
"Kammer  Plant  Infeasibilty  Analysis" 
will  not  meet  the  Clean  Air  Act's  criteria 
for  approval. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  L.  Spink.  Associate  Director,  Air 
Programs.  Mailcode  3AP20.  U.S. 
Environmental  Protection  Agency. 
Region  III.  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103  at 
(215)814-2104. 

SUPPLEMENTARY  INFORMATION:  The 
Kammer  Plant  is  a  630  MW,  coal-fired 
power  plant  constructed  in  Marshall 
County,  West  Virginia  in  1959.  The 
Kammer  Plant  is  owned  and  operated  by 
Ohio  Power  Company  (OPC).  a 
subsidiary  of  American  Electric  Power 
(AEP).  Kammer  operates  three  coal-fired 
boilers  and  was  built  specifically  to 
provide  power  to  the  Ormet  Corporation 
aluminum  production  facility  in  nearby 
Hannibal.  Ohio.  High  sulfur  coal  is 
currently  delivered  by  barge  from  the 
nearby  Shoemaker  Mine  of 
Consolidation  Coal  Company. 

In  1994.  EPA  began  development  of 
an  enforcement  case  against  OPC  for  the 
Kammer  Plant's  failure  to  comply  with 
the  applicable  sulfur  dioxide  (SO2) 
emission  limit  in  the  West  Virginia  State 
Implementation  Plan  (SIP).  On  May  21. 
1996.  EPA  and  OPC  entered  into  a 
modified  partial  consent  decree  which 
provided  that  a  comprehensive  SO2  SIP 
revision  be  developed  for  the  Marshall 
County  Area  by  November  1998.  As  part 
of  that  SIP  development  effort.  West 
Virginia  must  address  the  stack  height 
provisions  of  the  Clean  Air  Act  as  they 
apply  to  the  Kammer  Plant. 

In  the  mid-1970s,  OPC  replaced  two 
600-foot  stacks  at  the  Kammer  Plant 
with  a  single.  900-foot  stack.  According 
to  EPA's  stack  height  regulations,  the 
900-foot  stack  exceeds  good  engineering 
practice  (GEPj  design  specifications.  In 
the  late  1970s  and  early  1980s,  EPA 
developed  stack  height  regulations  to 
limit  the  common  practice  of  using  tall 
smokestacks  to  abate  localized  pollution 
problems  without  decreasing  net 
emissions.  According  to  the  stack  height 
rules  OPC  has  two  options  with  regard 
to  this  issue:  (1)  Accept  the 
"grandfathered"  creditable  stack  height 
of  600-feet  for  the  Kammer  Plant  or  (2) 
attempt  to  receive  credit  for  some  or  all 
of  the  existing  stack  height  above  600- 
feet.  Determination  of  the  creditable 
stack  height  is  necessary  for  use  as  input 
into  air  quality  dispersion  modeling  that 
will  support  the  SIP  revision 
establishing  the  allowable  emission 
limits  for  the  affected  sources,  including 


the  Kammer  Plant.  OPC  has  chosen  to 
seek  credit  for  that  portion  of  the  stack 
that  exceeds  GEP  in  order  to  justify  the 
approval  of  a  higher  allowable  emission 
rate  at  the  Kammer  Plant. 

In  order  to  obtain'such  credit,  Ohio 
Power  must  satisfy  the  requirements  of 
the  federal  and  state  stack  height 
regulations  that  allow  a  source  to  rebut 
the  presumptive  new  source 
performance  standards  (NSPS)  emission 
limit  when  seeking  credit  for  stack 
height  above  that  height  provided  by  the 
good  engineering  practice  (GEP) 
formulae.  Such  a  rebuttal  is  commonly 
termed  an  "infeasibility  analysis" 
because  the  affected  company  presents 
operational  and  economic  information 
to  justify  its  contention  that  it  is  unable 
to  meet  the  present  industry  standard 
for  new  sources  (the  NSPS)  and  that  the 
emission  limit  is  therefore  "infeasible" 
for  its  source. 

On  May  30,  1995,  West  Virginia 
submitted  to  EPA  the  "Kammer  Plant 
Infeasibility  Analysis"  dated  January  5, 
1995,  and  supplemented  on  April  28. 
1995.  as  prepared  by  OPC.  West 
Virginia's  submittal  also  included  its 
decision  to  approve  the  analysis.  On 
September  13  and  October  20,  1995, 
EPA  provided  extensive  and  significant 
comments  to  West  Virginia  and  OPC 
regarding  the  "Kammer  Plant 
Infeasibility  Analysis."  EPA  suggested 
in  its  comments  that  OPC  overstated  the 
regional  economic  impacts  that  would 
occur  if  OPC  pursued  emission 
reductions  at  the  Kammer  Plant  and  that 
it  erroneously  presented  economic 
forecasts  of  the  costs  of  certain  control 
options.  On  June  28,  1996,  West 
Virginia  officially  forwarded  to  EPA  the 
"Kammer  Plant  Infeasibility  Analysis — 
Revision  1,  February  8,  1996."  as 
prepared  by  OPC,  again  along  with  the 
State's  decision  to  approve  the  analysis. 

The  original  "Kammer  Plant 
Infeasibility  Analysis"  and  the  revised 
analysis  state  that  any  alternative  other 
than  the  status  quo  at  the  facility  would 
be  catastrophic  to  the  regional  economy 
and  the  viability  of  Ormet  and  the 
Shoemaker  coal  mines.  EPA's  review  of 
the  original  and  revised  analyses 
indicate  that  West  Virginia  had  not 
adequately  supported  this  position.  On 
October  17. 1997,  EPA  informed  West 
Virginia  that  the  June  28,  1996 
Infeasibility  Analysis — Revision  1  was 
inadequate  and  would  not  be  approved 
as  part  of,  or  as  the  basis  of,  any  SIP 
revision  for  Kammer.  EPA  based  this 
decision  on  the  fact  that  in  September 
1996  AEP  and  Ormet  entered  into  a  new 
electric  supply  contract  whereby  the 
Kammer  Plant  will  supply  Orraet's 
needs  only  until  the  end  of  1999.  After 
1999,  Kammer  will  market  its  electricity 
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to  other  customers.  The  Infeasibility 
Analysis — Revision  1  does  not  reflect 
these  future  operating  conditions  at 
Kammer. 

On  November  20,  1997,  West  Virginia 
stated  to  EPA  that  their  approval  of  the 
infeasibility  analysis  was  based  upon 
the  potential  closure  of  the  Shoemaker 
Mine,  and  the  resultant  loss  of  jobs  to 
the  local  economy,  as  the  probable 
result  of  any  decision  to  require  controls 
at  the  Kammer  Plant.  On  January  20, 
1998,  West  Virginia  submitted  AEP's 
Economic  Analysis  of  Kammer  Plant 
SO2  Control  Options  to  EPA.  On 
February  6,  1998,  EPA  met  with  West 
Virginia,  AEP,  and  other  interested 
parties  to  present  comments  on  the 
Economic  Analysis  of  Kammer  Plant 
SO2  Control  Options.  The  EPA  found 
that  AEP  had  incorrectly  specified  the 
base  case  for  the  analysis  and  had 


equated  feasibility  with  least  cost.  The 
EPA  concluded  that  both  the  scrubbing 
and  alternative  fuel  options  were 
feasible. 

On  June  29,  1998,  West  Virginia 
forwarded  to  EPA,  along  with  its 
endorsement,  a  "Response  to  Comments 
by  USEPA  on  Economic  Analysis  of 
Kammer  Plant  SO2  Control  Options." 
prepared  by  AEP  and  dated  June  4, 
1998.  In  their  response,  AEP  revised  the 
base  costs  as  suggested  by  EPA.  AEP 
emphasized  that  the  most  cost  effective 
option  for  the  Kammer  Plant  is  to 
continue  to  use  the  coal  from  the 
Shoemaker  Mine.  AEP  also  stated  that 
the  incremental  cost  of  electricity 
(c.o.e.)  is  a  better  indicator  of  the 
Kammer  Plant's  ability  to  remain 
profitable  because  the  EPA  metric  of 
dollars  per  ton  removed  is  not 
representative. 


AEP  further  pointed  out  that  there 
would  be  no  net  change  of  total 
emissions  of  SO2  loaded  to  the 
atmosphere  because  of  the  provisions  of 
the  Acid  Rain  Program  under  Title  IV  of 
the  Clean  Air  Act.  AEP  stated  that  the 
Kammer  Plant  would  receive  an 
allotment  of  23.775  tons  (of  SO: 
emissions)  under  Phase  II  of  the  Acid 
Rain  Program.  AEP  argued  that  if 
Kammer  had  to  purchase  allowances  to 
equal  the  actual  emissions  in  the  future, 
those  emissions  would  have  to  be 
reduced  somewhere  else.  Or. 
conversely,  if  Kammer  did  not  need  to 
purchase  the  allowances  the  emissions 
would  occur  somewhere  else. 

AEP  also  provide  a  table  of  control 
options  and  the  associated  cost, 
reproduced  in  the  table,  below; 


Option 


Levellzed  an- 
nual incremen- 
tal C.O.E. 
(SI  998) 


Levelized  an- 
nual cost  of 
renx)val 
(S1998) 


Average  arv 
nual  SO2  re- 
duction (tons/ 
year) 


Incremental 
(marginal) 
levelized  arv 
nual  per  ton 
cost  of  SO; 
removal  (S/ 
ton) 


Shoemaker  Coal  (Base  Case) 
Switch  to  2.5  lb  Coal  in  2000  . 
Switch  to  2.5  lb  Coal  in  1998  . 

Switch  to  1.2  lb  Coal  

Wet  Lime  Scrubber 

Limestone  Scrubber  

Ammonia  Scrubtjer 


SO 
726,000 
3.179,000 
16,635.000 
15,115,000 
13,877,000 
12.805,000 


SO 
15,402,000 
20,593,000 
41,124,000 
44.587,000 
43,391,000 
42.320,000 


0 
58.209 
71,144 
100,046 
120,407 
120,577 
120,577 


SO 
264 

401 
710 
487 

461 

440 


Another  point  that  AEP  felt  should  be 
considered  was  the  length  of  time  to 
engineer,  design,  and  install  a  scrubber, 
estimated  to  be  three  years.  With  a 
potential  retirement  date  of  2008  there 
would  be  only  eight  years  for  capital 
recovery.  AEP  expressed  concern  about 
controlling  costs  in  view  of  the  possible 
requirement  to  install  controls  for 
nitrogen  oxides. 

In  addition  AEP  indicated  that 
scrubber  technology  cannot  be 
considered  an  option  because  it  cannot 
assure  air  quality  compliance  under  all 
operating  conditions.  Because,  AEP 
argued,  scrubber  systems  are  subject  to 
start-ups,  shutdowns,  upsets,  and 
malfunction  there  will  be  times  when 
the  ambient  air  quality  standards  could 
be  violated. 

Although  West  Virginia  and  AEP 
believe  that  the  cost  of  electricity  should 
be  considered  in  evaluating 
infeasibility,  by  tradition  and  rule  the 
EPA  has  relied  upon  an  incremental 
cost  of  dollars  per  ton  of  pollutant 
reduced  for  evaluating  alternative 
controls.  The  preamble  to  the  stack 
height  regulations  states  that  EPA  will 
use  the  use  of  Best  Available  Retrofit 


Technology  (BART)  for  determining  that 
the  presumptive  new  source 
performance  standard  (NSPS)  limitation 
cannot  feasibly  be  met  by  an  individual 
facility.  The  BART  guidelines 
specifically  identify  dollars  per  ton 
removed  as  the  metric  to  be  used. 

The  levelized  annual  per  ton  cost  of 
sulfur  dioxide  (SO2)  removal  estimates 
provided  by  AEP  indicate  that  any  of 
the  scrubbing  options  eire  feasible.  The 
BART  guidelines  identify  cost 
effectiveness  as  the  relevant  factors  to 
consider  in  determining  whether 
specified  controls  are  economically  and 
technically  feasible,  not  what  is  the  least 
cost  option.  Furthermore,  as  was  stated 
at  the  February  6,  1998,  meeting,  costs 
in  excess  of  $1,000  per  ton,  sometimes 
substantially  higher,  have  been 
determined  to  be  reasonable.  A  decision 
to  install  a  scrubber  would  allow  the 
continued  use  of  coal  from  the 
Shoemaker  Mine  and  would  ensiu^  the 
preservation  of  the  coal  miners'  jobs. 

As  stated  previously,  AEP  also 
pointed  out  that  the  total  loading  of 
sulfur  would  remain  the  same  in  that 
the  allowances,  under  Title  IV  of  the 
Clean  Air  Act,  will  be  used  somewhere, 


if  not  at  Kammer.  However,  once  again, 
the  relevant  inquiry  according  to  the 
BART  guidelines  is  to  examine  the 
technical  and  economic  feasibility  of 
controls  at  a  particular  facility.  The 
concern  here  is  with  the  feasibility  of 
Kammer's  meeting  the  emission  rate 
equivalent  to  the  presumptive  NSPS. 
Furthermore,  this  analysis  is  ostensibly 
being  performed  to  support  a  relaxation 
of  the  allowable  SO2  emission  rate  of  the 
West  Virginia  SIP  under  Title  I  of  the 
Clean  Air  Act.  Finally  the  likelihood  of 
the  allowances  being  used  more 
efficiently  elsewhere  should  be  noted. 
In  terms  of  megawatts  per  ton  of  SO2  the 
Kammer  plant  is,  by  far,  the  least 
efficient  plant  in  all  of  the  states  which 
comprise  EPA  Region  Ill's  jurisdiction 
and  one  of  the  least  efficient  in  the 
country.  To  illustrate  the  ineffeciency  of 
the  Kammer  Plant,  EPA  has  tabulated, 
in  decreasing  order  of  efficiency,  the 
Phase  I  utilities  in  Region  III.  In  the 
table  below,  are  the  rated  capacity,  the 
1996  SO2  emissions  reported  by  the 
Acid  Rain  Program,  the  megawatts  of 
electricity  per  ton,  and  the  inverse  (or 
tons  per  megawatt). 
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EPA  Region  III— Phase  I  Utility  Plans 


Plant  name 


Kammer  

Armstrong  

Hatfields  Ferry  

Shawville 

Martins  Creek  1  &2 

CP  Crane  1&2  

Cheswick  

Albright 

Mount  Storm  

Fort  Martin  

Portland  

Morgantown  

Chalk  Point  

Sunbury  

Mitchell 

Brunner  Islarxl  

Conemaugh  

Harrison  


Rated  capac- 
ity (mw) 


712.5 
326.4 

1728. 
625. 
312.5 
399.84 
565.25 
140.25 

1662.48 

1152. 
426.7 

1252. 
728. 
621. 

1632.6 

1558.73 

1872. 

2052. 


1996  SO2 

emissions 

(tons) 


119,369 
32.150 

153,413 
53,945 
24,601 
28,744 
39.980 
9.246 

107,211 
71.152 
25.783 
72.778 
37.211 
20.450 
53,152 
47.771 
40.182 
16.469 


Generation  efficiency 


(nrjw/ton) 


0.00597 
0.01015 
0.01126 
0.01159 
0.01270 
0.01391 
0.01414 
0.01517 
0.01551 
0.01619 
0.01655 
0.01720 
0.01956 
0.03037 
0.03072 
0.03263 
0.04659 
0.12460 


ton/mw 


168 
98 
89 
86 
79 
72 
71 
66 
64 
62 
60 
58 
51 
33 
33 
31 
21 
08 


There  are  two  responses  to  AEP's 
concern  that  there  are  potentiallv  only 
eight  years  for  capital  recovery  of  the 
cost  of  a  scrubber.  First,  AEP  could  have 
elected  to  install  a  scrubber  in  1987 
when  the  final  stack  height  rules  were 
promulgated.  In  that  case  the  time  for 
capital  recovery  would  more  than 
double.  Secondly,  there  is  no  assurance 
that  the  Kammer  plant  will  in  fact  be 
retired  in  2008. 

The  additional  contention  by  AEP 
that  scrubber  technology  cannot  be 
considered  because  it  cannot  assure  air 
quality  compliance  under  all  operating 
conditions  has  no  validity.  Many  of  the 
state  and  federal  air  pollution  control 
requirements  involve  devices  which 
can,  and  do,  shutdown  or  malfunction 
and  require  maintenance.  These 
instances  do  have  the  potential  to  result 
in  air  quahty  violations.  Nevertheless 
these  devices  are  relied  upon  to  protect 
air  quality.  To  accept  AEP's  argument  in 
this  regard  would  undermine  almost  all 
air  pollution  control  programs. 

At  the  time  of  the  Congressional 
deliberation  on  the  Clean  Air  Act 
Amendments  of  1990,  it  was  suggested 
that  the  stack  height  provisions  would 
no  longer  be  necessary  because  the  acid 
rain  control  provisions  would  serve  to 
reduce  SO2  emissions.  The  Congress 
rejected  this  notion  and  reaffirmed  that 
constant  emission  controls  were  to  be 
required  versus  using  dispersion  from 
tall  stacks  to  achieve  and  maintain  the 
ambient  air  quality  goals  and  standards 
under  Title  I  of  the  Act. 

Therefore,  the  State  of  West  Virginia 
has  been  informed  by  EPA  that  it  cannot 
approve  the  analysis  which  seeks  to 
demonstrate  the  infeasibility  of 
Kammer's  meeting  the  emission  rate 
equivalent  to  the  new  source 


performance  standard.  The  SIP 
development  project  for  Marshall 
County  should  go  forward  with  the 
Kammer  plant  modeled  at  the 
grandfathered  stack  height  of  600  feet. 

Dated:  August  11.  1998. 
W.  Michael  McCabe, 
Regional  Administrator,  Region  III. 
|FR  Doc.  98-22340  Filed  8-18-98:  8:45  am] 

BILLING  CODE  6580-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6147-7] 

Acid  Rain  Program:  Permit 
Modification 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  permit  modification. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing,  as  a 
direct  final  action,  a  permit 
modification  revising  the  early  election 
plan  for  the  Rockport  plant  in  Indiana 
in  accordance  with  the  Acid  Rain 
Program  regulations  (40  CFR  parts  72 
and  76).  Because  the  Agency  does  not 
anticipate  receiving  adverse  comments, 
the  modification  is  being  issued  as  a 
direct  final  action. 

DATES:  The  permit  modification  issued 
in  this  direct  final  action  will  be  final 
on  September  28,  1998  or  40  days  after 
publication  of  a  similar  notice  in  a  local 
publication,  whichever  is  later,  imless 
significant,  adverse  comments  are 
received  by  September  18,  1998  or  30 
days  after  publication  of  a  similar  notice 
in  a  local  publication,  whichever  is 
later.  If  significant,  adverse  comments 


are  timely  received  on  the  permit 
modification,  the  permit  modification 
will  be  withdrawn  through  a  notice  in 
the  Federal  Register. 
ADDRESSES:  Administrative  Records. 
The  administrative  record  for  the 
permit,  except  information  protected  as 
confidential,  may  be  viewed  during 
normal  operating  hours  at  EPA  Region 
5,  77  West  Jackson  Blvd.,  Chicago,  IL, 
60604. 

Comments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions  to  EPA 
Region  5,  Air  and  Radiation  Division, 
Attn:  Cecilia  Mijares  (address  above). 
Submit  comments  in  duplicate  and 
identify  the  permit  to  which  the 
comments  apply,  the  commenter's 
name,  address,  and  telephone  number, 
and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any.  to  the 
owners  and  operators  of  all  units  in  the 
plan.  All  timely  comments  will  be 
considered,  except  those  pertaining  to 
standard  provisions  under  40  CFR  72.9 
or  issues  not  relevant  to  the  permit 
modification. 

FOR  FURTHER  INFORMATION:  Cecilia 
Mijares  (312)  886-0968. 
SUPPLEMENTARY  INFORMATION:  Title  IV  of 
the  Clean  Air  Act  directs  EPA  to 
establish  a  program  to  reduce  the 
adverse  effects  of  acidic  deposition  by 
requiring  reductions  of  nitrogen  oxides 
(NOx)  emissions  from  coal-fired  electric 
utility  boilers  and  by  issuing  permits 
reflecting  this  requirement.  Today,  EPA 
is  taking  action  to  delete  a  provision  in 
the  early  election  plan  in  the  Acid  Rain 
permit  for  the  Rockport  plant  in 
Indiana.  Under  the  plan,  Rockport  units 
1  and  2  must  comply  with  a  NOx 
emission  limit  of  0.50  Ib/mmBtu  from 
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1997  through  2007  and  with  a  NOx 
emission  limit  of  0.46  Ib/mmBtu 
thereafter.  The  eliminated  provision 
requires  Rockford  units  1  and  2  to  burn 
only  Powder  River  Basin  coal  during 
1997-2007.  The  designated 
representative  is  John  McManus. 

If  significant,  adverse  comments  are 
timely  received  on  the  permit 
modification,  comments  on  the  permit 
modification  will  be  addressed  in  a 
subsequent  notice  of  permit 
modification  based  on  the  draft  permit 
modification  that  is  published 
elsewhere  in  this  Federal  Register  and 
that  is  identical  to  this  direct  final 
action. 

Dated:  August  11,  1998. 
Brian  J.  McLean, 

Director.  Acid  Rain  Division,  Office  of 
Atmospheric  Programs,  Office  ofAirand 
Radiation. 
|FR  Doc.  98-22338  Filed  8-18-98:  8:45  am] 

BILUNG  CODE  S560-5O-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6147-8] 

Acid  Rain  Program:  Draft  Permit 
Modification 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  draft  permit 

modification. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  for 
comment  a  draft  permit  modification 
revising  the  early  election  plan  for  the 
Rockport  plant  in  Indiana  in  accordance 
with  the  Acid  Rain  Program  regulations 
(40  CFR  parts  72  and  76).  Because  the 
Agency  does  not  anticipate  receiving 
adverse  comments,  the  permit 
modification  is  also  being  issued  as  a 
direct  final  action  in  the  notice  of 
permit  modification  published 
elsewhere  in  today's  Federal  Register. 
DATES:  Comments  on  the  draft  permit 
modification,  and  any  request  for  public 
hearing,  must  be  received  no  later  than 
September  18,  1998  or  30  days  after  the 
date  of  publication  of  a  similar  notice  in 
a  local  newspaper,  whichever  is  later. 
ADDRESSES:  Administrntive  Record.  The 
administrative  record  for  the  permit, 
except  information  protected  as 
confidential,  may  be  viewed  during 
normal  operating  hours  at  EPA  Region 
5,  77  West  lackson  Blvd..  Chicago,  IL. 
60604. 

Comments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notices  of  future  actions  to  EPA 
Region  5,  Air  and  Radiation  Division, 


Attn:  Cecilia  Mijares  (address  above). 
Submit  comments  in  duplicate  and 
identify  the  permit  to  which  the 
comments  apply,  the  commenter's 
name,  address,  and  telephone  number, 
and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any,  to  the 
owners  and  operators  of  all  units  in  the 
plan.  All  timely  comments  will  be 
considered,  except  those  pertaining  to 
standard  provisions  under  40  CFR  72.9 
or  issues  not  relevant  to  the  draft  permit 
modification. 

Hearings.  To  request  a  public  hearing, 
state  the  issues  proposed  to  be  raised  in 
the  hearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will 
contribute  to  the  decision-making 
process  by  clarifying  significant  issues 
concerning  the  draft  permit 
modification. 

FOR  FURTHER  INFORMATION:  Cecilia 
Mijares  (312)  886-0968. 

SUPPLEMENTARY  INFORMATION:  If  no 
significant,  adverse  comments  are 
timely  received,  no  further  activity  is 
contemplated  in  relation  to  this  draft 
permit  modification,  and  the  permit 
modification  issued  as  a  direct  final 
action  in  the  notice  of  permit 
modification  published  elsewhere  in 
todays  Federal  Register  will 
automaticallv  become  final  on  the  date 
specified  in  that  notice.  If  significant, 
adverse  comments  are  timely  received 
on  the  draft  permit  modification,  the 
permit  modification  in  the  notice  of 
permit  modification  will  be  withdrawn 
and  public  comment  received  based  on 
this  notice  of  draft  permit  modification 
will  be  addressed  in  a  subsequent  notice 
of  permit  modification.  Because  the 
Agency  will  not  institute  a  second 
comment  period  on  this  notice  of  draft 
permit  modification,  any  parties 
interested  in  commenting  should  do  so 
during  this  comment  period. 

For  further  information,  see  the 
information  provided  in  the  notice  of 
permit  modification  published 
elsewhere  in  today's  Federal  Register. 

Dated:  August  U.  1998. 
Brian  |.  McLean, 

Director.  Acid  Rain  Division. 

Office  of  Atmospheric  Proprnms.  Office  of 

Air  and  Radiation 

IFR  Doc.  98-22339  Filrci  8-18-98:  8:4.t  ami 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6148-5] 

Science  Advisory  Board;  Emergency 
Notification  of  a  Public  Advisory 
Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92^63, 
notice  is  hereby  given  that  the 
Environmental  Health  Committee  (EHC) 
of  the  Science  Advisory  Board  (SAB) 
will  meet  on  September  8-9,  1998. 
beginning  no  earlier  than  8:30  a.m  and 
ending  no  later  than  6:00  p.m.  on  each 
day.  All  times  noted  are  Eastern 
Standard  Time.  The  meeting  is  open  to 
the  public;  howe\er.  seating  will  be  on 
a  first-come  basis.  The  meeting  will  be 
held  at  the  Madison  Room  at  the  Quality 
Hotel  Courthouse  Plaza  which  is  located 
at  1200  N.  Courthouse  Road.  Arlington. 
Virginia  22201.  This  meeting  was 
originally  scheduled  for  August  18-19 
and  was  announced  in  the  Federal 
Register  August  5.  1998  (63  FR  41820- 
41821).  The  cancellation  of  the  August 
18-19.  1998  meeting  was  also 
announced  in  the  Federal  Register 

Purpose:  The  purpose  of  the  meeting 
is  to  conduct  a  technical  review  of  the 
Lead  403  Rule,  focusing  on  the 
proposed  standards  that  were  developed 
bv  the  EPA  to  prioritize  abatement  and 
hazard  control  activities  under  Title  X 
of  the  Lead-Based  Paint  Hazard 
Reduction  Act  on  September  8-9,  1998. 
Both  sessions  are  open  to  the  public. 

Draft  Charge  Questions:  The  EHC  has 
been  asked  to  respond  to  the  following, 
draft  Charge  questions  which  are  subject 
to  revision: 

General 

1.  In  each  of  the  specific  areas 
identified  below,  have  we  used  the  best 
available  data?  Have  we  used  this  data 
appropriately'  Have  we  fairly 
characterized  the  variability. 
uncertainties  and  limitations  of  the  data 
and  our  analyses' 

2.  Are  there  alternative  approaches 
that  would  improve  our  ability  to  assess 
the  relative  risk  impacts  of  candidate 
options  for  paint,  dust,  and  soil  hazard 
standards? 

3.  The  approach  emplo\s  risk 
assessment  models  that  were  primarily 
developed  for  use  in  site-specific  or 
localized  assessments.  Has  the  use  and 
application  of  the  Integrated  Exposure 
Uptake  Biokinetic  Model  (lEUBK)  and 
empirical  model  in  this  context  been 
sufficientlv  explained  and  justified?  Is 
our  use  of  these  tools  to  estimate 
nationwide  impacts  tech.ucally  sound? 

4.  Are  there  anv  critical  differences  in 
en\  ironmental  lead-blood  lead 
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relationships  found  in  local 
communities  that  should  be  considered 
in  interpreting  our  results  at  the 
national  level? 

5.  In  view  of  the  issues  discussed  and 
analyzed  in  sensitivity  analyses 
contained  in  the  two  documents,  in 
what  specific  areas  should  we  focus 
(e.g.,  refine  our  approach,  gather 
additional  data,  etc.)  between  now  and 
the  final  rule?  (The  timing  of  the  final 
rule  will  be  dictated  by  a  consent 
agreement.  We  should  be  in  a  position 
to  present  a  firm  schedule  prior  to  the 
SAB  meeting.) 

Specific 

1.  The  HUD  National  Survey, 
conducted  in  1989-90,  measured  lead 
levels  in  paint,  dust,  and  soil  in  284 
privately  owned  houses.  Does  our  use  of 
this  data  constitute  a  reasonable 
approach  to  estimating  the  national 
distribution  of  lead  in  paint,  dust,  and 
soil? 

2.  The  approach  employs  conversion 
factors  to  combine  data  from  studies 
that  used  different  sample  collection 
techniques.  Is  this  appropriate?  Is  the 
method  for  developing  these  conversion 
factors  technically  sound? 

3.  IQ  point  deficits. 

(a)  the  approach  characterizes  IQ 
decrements  in  the  baseline  blood-lead 
distribution,  essentially  implying  that 
any  blood-lead  level  above  zero  results 
in  IQ  effects.  Have  we  provided  a 
sufficient  technical  justification  for  this 
approach?  Is  this  approach  defensible 
and  appropriate? 

(b)  the  characterization  of  IQ  point 
loss  in  the  population  includes  the 
summation  of  fractional  IQ  points  over 
the  entire  population  of  children.  Have 
we  provided  a  sufficient  technical 
justification  for  this  approach?  Is  this 
approach  defensible  and  appropriate? 

(c)  one  of  the  IQ-related  endpoints  is 
incidence  of  IQ  less  than  70.  Should 
consideration  be  given  to  what  the  IQ 
score  was.  or  would  have  been,  prior  to 
the  decrement  (i.e..  should  different 
consideration  be  given  to  cases  where  a 
small,  or  even  fractional,  point 
decrement  causes  the  <70  occurrence 
vs.  being  <70  due  to  larger  decrements)? 
If  so.  how  might  this  be  done? 

4.  Are  the  assumptions  regarding 
duration,  effectiveness,  and  costs  of 
intervention  activities  reasonable? 

5.  Are  the  combinations  of  standards 
used  in  Chapter  6  of  the  risk  analysis 
reasonably  employed  given  the  potential 
interrelationships  between  levels  of  lead 
in  different  media?  Is  additional  data 
available  on  the  interrelationship 
between  lead  levels  in  paint,  dust,  and 
soil  prior  to  emd  after  abatement? 


6.  The  approach  for  estimating  health 
effect  and  blood-lead  concentration 
endpoints  after  interventions  is  based 
upon  scaling  projected  declines  in  the 
distribution  of  children's  blood-lead 
concentrations  to  the  distribution 
reported  in  Phase  2  of  the  National 
Health  and  Human  Nutrition 
Examination  Survey  (NHANES)  III. 
Under  this  approach,  data  collected  in 
the  HUD  National  Survey  are  utilized  to 
generate  model-predicted  distributions 
of  blood-lead  concentrations  prior  to 
and  after  the  rule  making.  The 
difference  between  the  pre  section  403 
and  post  section  403  model  predicted 
distributions  is  used  to  estimate  the 
decline  in  the  distribution  of  children's 
blood-lead  concentration.  This  decline 
is  then  mathematically  applied  to  the 
distribution  reported  in  NHANES  III.  Is 
this  adjustment  scientifically  defensible 
in  general,  and  in  the  specific  case 
where  the  environmental  data — from  the 
HUD  Survey — and  the  blood  lead  data — 
from  NHANES  III — were  collected  at 
different  times  (1989-90  vs.  1991- 
1994)? 

Background:  Under  Title  X  of  the 
Lead-Based  Paint  Hazard  Reduction  Act, 
the  Environmental  Protection  Agency 
(EPA)  is  charged  with  promulgating 
standards  to  identify  dangerous  levels  of 
lead,  which  includes  hazards  from  lead- 
based  paint,  lead-contaminated  dust, 
and  lead-contaminated  soil  (Toxic 
Substances  Control  Act  (TSCA)  Section 
403).  The  presence  of  these  "lead-based 
paint  hazards"  triggers  various 
requirements  (e.g..  abatement  workers 
must  be  certified  if  lead-based  paint  or 
lead-based  paint  hazards  are  present  in 
a  residence.) 

The  Office  Prevention,  Pesticides  and 
Toxic  Substance's  (OPPTS)  approach  is 
to  promulgate  standards  that  can  be 
used  to  prioritize  abatement  and  hazard 
control  activities,  rather  than  to  attempt 
to  define  health  threshold  levels  (i.e.,  to 
target  the  worst  cases  rather  than  to 
estabhsh  "safe"  levels).  While  this  will 
ultimately  be  a  risk  management 
decision,  analyses  of  the  prevalence  of 
envirorunental  lead  levels  in  U.S. 
residences,  incremental  costs  and 
benefits  (estimated  reductions  in 
children's  blood  lead),  and 
implementation/enforceability  issues 
will  be  used  to  choose  between  various 
options  for  dust  and  soil  lead  levels. 
OPPTS  seeks  an  SAB  review  of  its 
technical  approach  to  characterizing  the 
incremental  differences  in  costs  and 
benefits  between  various  candidate  dust 
and  soil  lead  levels. 

For  Further  Information:  Copies  of  the 
review  document  and  any  background 
materials  for  the  review  are  not 
available  from  the  SAB.  Requests  for 


copies  of  the  background  material  may 
be  directed  to  Mr.  Dave  Topping  by 
telephone  (202)  260-7737,  by  fax  (202) 
260-0770  or  via  E-mail  at: 
topping.dave@epa.gov.  Technical 
questions  regarding  the  SAB  review  of 
the  TSCA  Section  403  Rule  may  also  be 
directed  to  Mr.  Dave  Topping.  Members 
of  the  public  desiring  additional 
information  about  the  meeting, 
including  an  agenda,  should  contact  Ms. 
Wanda  Fields,  Management  Assistant. 
EHC,  Science  Advisory  Board  (1400), 
US  EPA,  401  M  Street.  SW,  Washington 
DC  20460,  by  telephone  (202)  260-5510 
by  fax  (202)  260-7118;  or  via  E-mail  at: 
fields.wanda@epa.gov. 

Providing  Oral  or  Written  Comments 
at  SAB  Meetings:  Anyone  wishing  to 
make  an  oral  presentation  at  the  meeting 
must  contact  Ms.  Roslyn  Edson,  Acting 
Designated  Federal  Officer  for  the  EHC, 
in  writing,  no  later  than  5:00  pm  Eastern 
Time  on  September  1,  1998,  by  fax  (202) 
260-7118,  or  via  E-mail: 
edson.roslyn@epa.gov  The  request 
should  identify  the  name  of  the 
individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed.  At  least  35  copies  of 
any  written  comments  to  the  Committee 
are  to  be  given  to  Ms.  Edson  no  later 
than  the  time  of  the  presentation  for 
distribution  to  the  Committee  and  the 
interested  public. 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  conference  call  meetings, 
opportunities  for  oral  comment  will  be 
limited  to  no  more  than  five  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total.  Written  comments  (at 
least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
imtil  the  time  of  the  meeting. 

Information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  in  The 
FY1997  Annual  Report  of  the  Staff 
Director  which  is  available  from  the 
SAB  Committee  Evaluation  and  Support 
Staff  (CESS)  by  contacting  US  EPA, 
Science  Advisory  Board  (1400), 
Attention:  CESS,  401  M  Street,  SW, 
Washington,  DC  20460  or  via  fax  (202) 
260-1889.  Additional  information 
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concerning  the  SAB  can  be  found  on  the 
SAB  Home  Page  at: 
http://www.epa.gov/sab. 

Dated:  August  12,  1998. 
Patricia  Thomas, 

Acting  Staff  Director,  Science  Advisory  Board. 
IFR  Doc.  98-22318  Filed  8-18-98;  8:45  am] 
BILUNG  CODE  SSCO-SCM* 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-821;  FRL-6019-61 

Rohm  and  Haas  Company;  Pesticide 
Tolerance  Petition  Filing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  aimounces  the 
filing  of  pesticide  petitions  proposing 
the  establishment  of  a  tolerance  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  raw  agricultural 
commodities. 

DATES:  Comments,  identified  by  the 
docket  control  number  [PF-821],  must 
be  received  on  or  before  September  18, 
1998. 

ADDRESSES:  By  mail,  submit  vmtten 
comments  to  Information  and  Records 
Integrity  Branch,  Public  Information  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.  SW., 
Washington,  EKj  20460.  In  person,  bring 
comments  to  Rm.  119,  CM  #2.  1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  119  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joseph  Tavano,  Registration 


Division  (7505C),  Office  of  Pesticide 
Programs,  Envirorunental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  214, 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  (703)  305-6411; 
tavano.joe@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
from  Rohm  and  Haas  Company.  100 
Independence  Mall  West,  Philadelphia, 
PA.  19106-2399,  proposing  pursuant  to 
section  408(d)  of  the  Federal  Food,  Drug 
and  Cosmetic  Act,  21  U.S.C.  346a(d),  to 
amend  40  CFR  180.472  by  establishing 
a  tolerance  for  residues  of  tebufenozide 
(benzoic  acid,  3,5-dimethyl-,  1-(1,1- 
dimethylethyl)-2-(4-ethylbenzoyl) 
hydrazide  in  or  on  various  raw 
agricultiu-al  commodities.  EPA  has 
determined  that  these  petitions  contain 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  of  filing 
under  docket  control  niunber  PF-821 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-aocket@epaniail.epa.gov 

Electronic  comments  must  be 
submitted  as  £in  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (PF-821)  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Authority:  21  U.S.C.  346a. 

List  of  Subjects 

Envirorunental  Protection, 
Administrative  practice  and  procedure. 


Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  August  6,  1998. 

Arnold  E.  Lane, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
suimmaries  of  the  petitions  were 
prepared  by  the  petitioner  and  represent 
the  views  of  the  petitioner.  EPA  is 
publishing  the  petition  summaries 
verbatim  without  editing  them  in  any 
way.  The  petition  summajy  announces 
the  availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

l.FP  7F4815 

EPA  has  received  a  pesticide  petition 
(PP  7F4815)  from  Rohm  and  Haas 
Company,  100  Independence  Mall  West, 
Philadelphia.  PA  19106-2399. 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food.  Drug  and  Cosmetic 
Act,  21  U.S.C.  346a(d),  to  amend  40  CFR 
Part  180  by  establishing  a  tolerance  for 
residues  of  tebufenozide  [benzoic  acid, 
3,5-dimethyl-, l-(l,l-dimethylethyl)-2- 
(4-ethylbenzoyl)  hydrazide]  in  or  on  the 
raw  agricultural  commodity  the  crop 
group  pome  fruit  at  1.0  parts  per  million 
(ppm)  and  in  or  on  apple  pomace  at  3.0 
ppm;  fat  of  cattle,  goats,  sheep  and  hogs 
at  0.25  ppm;  liver  of  cattle,  goats,  sheep 
and  hogs  at  0.075  ppm;  meat  and 
meatby-products  of  cattle,  goats,  sheep 
and  hogs  at  0.05  ppm  and  milk  at  0.05 
ppm.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  tebufenozide  in  plants  (grapes, 
apples,  rice  and  sugar  beets)  is 
adequately  understood  for  the  purposes 
of  these  tolerances.  The  metabolism  of 
tebufenozide  in  all  crops  was  similar 
and  involves  oxidation  o.'  the  alkyl 
substituents  of  the  aromatic  rings 
primarily  at  the  benzylic  positions.  The 
extent  of  metabolism  and  degree  of 
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oxidation  are  a  function  of  time  from 
application  to  harvest.  In  all  crops, 
parent  compound  comprised  the 
majority  of  the  total  dosage.  None  of  the 
metabolites  were  in  excess  of  10%  of  the 
total  dosage. 

2.  Analytical  method.  High 
performance  liquid  chromatographic 
(HPLC)  analytical  methods  using 
ultraviolet  (UV)  or  mass  selective 
detection  have  been  validated  for  pome 
fruit,  processed  apple  fractions  and 
animal  commodities  (meat,  organ  meats, 
fat  and  milk).  For  all  matrices,  the 
methods  involve  extraction  by  blending 
with  solvents,  purification  of  the 
extracts  by  liquid-liquid  partitions  and 
final  purification  of  the  residues  using 
solid  phase  extraction  column 
chromatography.  The  limits  of 
quantitation  is  0.02  ppm  for  pome  fruit 
and  processed  commodities,  meat,  meat 
organs  and  fat  and  0.01  ppm  for  miilc. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Tebufenozide  has 
low  acute  toxicity.  Tebufenozide 
Technical  was  practically  non-toxic  by 
ingestion  of  a  single  oral  dose  in  rats 
and  mice  {LD50  >  5,000  mg/kg)  and  was 
practically  non-toxic  by  dermal 
application  (LD50  >  5,000  mg/kg). 
Tebufenozide  Technical  was  not 
significantly  toxic  to  rats  after  a  4-hr 
inhalation  exposure  with  an  LC50  value 
of  4.5  mg/L  (highest  attainable 
concentration),  is  not  considered  to  be 
a  primary  eye  irritant  or  a  skin  irritant 
and  is  not  a  dermal  sensitizer.  An  acute 
neurotoxicity  study  in  rats  did  not 
produce  any  neurotoxic  or 
neuropathologic  effects. 

2.  Genotoxicty.  Tebufenozide 
technical  was  negative  (non-mutagenic) 
in  an  Ames  assay  with  and  without 
hepatic  enzyme  activation  and  in  a 
reverse  mutation  assay  with  E.  coli. 
Tebufenozide  technical  was  negative  in 
a  hypoxanthine  guanine  phophoribosyl 
transferase  (HGPRT)  gene  mutation 
assay  using  Chinese  hamster  ovar>' 
(CHO)  cells  in  culture  when  tested  with 
and  without  hepatic  enzyme  activation. 
In  isolated  rat  hepatocytes,  tebufenozide 
technical  did  not  induce  unscheduled 
DNA  synthesis  (UDS)  or  repair  when 
tested  up  to  the  maximum  soluble 
concentration  in  culture  medium. 
Tebufenozide  did  not  produce 
chromosome  effects  in  vivo  using  rat 
bone  marrow  cells  or  in  vitro  using 
Chinese  hamster  ovary  cells  (CHO).  On 
the  basis  of  the  results  from  this  battery 
of  tests  concluded  that  tebufenozide  is 
not  mutagenic  or  genotoxic. 

3.  Reproductive  and  developmental 
toxicity.  — i.  No  Observable  Effect 
Levels  (NOELs)  for  developmental  and 
maternal  toxicity  to  tebufenozide  were 


established  at  1,000  mg/kg/day  (Highest 
Dose  Tested)  in  both  the  rat  and  rabbit. 
No  signs  of  developmental  toxicity  were 
exhibited. 

ii.  In  a  2-generation  reproduction 
study  in  tJie  rat,  the  reproductive/ 
developmental  toxicity  NOEL  of  12.1 
mg/kg/day  was  14-fold  higher  than  the 
parental  (systemic)  toxicity  NOEL  10 
ppm  0.85  mg/kg/day.  Equivocal 
reproductive  effects  were  observed  only 
at  the  2,000  ppm  dose. 

iii.  In  a  second  rat  reproduction  study, 
the  equivocal  reproductive  effects  were 
not  observed  at  2,000  ppm  (the  NOEL 
equal  to  149-195  mg/kg/day)  and  the 
NOEL  for  systemic  toxicity  was 
determined  to  be  25  ppm  (1.9-2.3  mg/ 
kg/day). 

4.  Subchronic  toxicity.  — i.  The  NOEL 
in  a  90-day  rat  feeding  study  was  200 
ppm  (13  mg/kg/day  for  males,  16  mg/kg/ 
day  for  females).  The  Lowest  Observable 
Effect  Level  (LOEL)  was  2,000  ppm  (133 
mg/kg/day  for  males,  155  mg/kg/day  for 
females).  Decreased  body  weights  in 
males  and  females  was  observed  at  the 
LOEL  of  2,000  ppm.  As  part  of  this 
study,  the  potential  for  tebufenozide  to 
produce  subchronic  neurotoxicity  was 
investigated.  Tebufenozide  did  not 
produce  neurotoxic  or  neuropathologic 
effects  when  administered  in  the  diets 
of  rats  for  3  months  at  concentrations  up 
to  and  including  the  limit  dose  of 
20,000  ppm  (NOEL  =  1330  mg/kg/day 
for  males,  1,650  mg/kg/day  for  females). 

ii.  In  a  90— day  feeding  study  with 
mice,  the  NOEL  was  20  ppm  (3.4  and 
4.0  mg/kg/day  for  males  and  females, 
respectively).  The  LOEL  was  200  ppm 
(35.3  and  44.7  mg/kg/day  for  males  and 
females,  respectively).  Decreases  in 
body  weight  gain  were  noted  in  male 
mice  at  the  LOEL  of  200  ppm. 

iii.  A  90-day  dog  feeding  study  gave 
a  NOEL  of  50  ppm  (2.1  mg/kg/day  for 
males  and  females).  The  LOEL  was  500 
ppm  (20.1  and  21.4  mg/kg/day  for  males 
and  females,  respectively).  At  the  LOEL, 
females  exhibited  a  decrease  in  rate  of 
weight  gain  and  males  presented  an 
increased  reticulocyte. 

iv.  A  10-week  study  was  conducted 
in  the  dog  to  examine  the  reversibility 
of  the  effects  on  hematological 
parameters  that  were  observed  in  other 
dietary  studies  with  the  dog. 
Tebufenozide  was  administered  for  6 
weeks  in  the  diet  to  4  male  dogs  at 
concentrations  of  either  0  or  1,500  ppm. 
After  the  6th  week,  the  dogs  receiving 
treated  feed  were  switched  to  the 
control  diet  for  4  weeks.  Hematological 
parameters  were  measured  in  both 
groups  prior  to  treatment,  at  the  end  of 
the  6-week  treatment,  after  2  weeks  of 
recovery  on  the  control  diet  and  after  4 
weeks  of  recovery  on  the  control  diet. 


All  hematological  parameters  in  the 
treated/recovery  group  were  returned  to 
control  levels  indicating  that  the  effects 
of  tebufenozide  on  the  hemopoietic 
system  are  reversible  in  the  dog. 

v.  In  a  28-day  dermal  toxicity  study 
in  the  rat,  the  NOEL  was  1,000  mg/kg/ 
day,  the  highest  dose  tested. 
Tebufenozide  did  not  produce  toxicity 
in  the  rat  when  administered  dermally 
for  4  weeks  at  doses  up  to  and  including 
the  limit  dose  of  1,000  mg/kg/day. 

5.  Chronic  toxicity. — i.  A  1-year 
feeding  study  in  dogs  resulted  in 
decreased  red  blood  cells,  hematocrit, 
and  hemoglobin  and  increased  Heinz 
bodies,  reticulocytes,  and  platelets  at 
the  lowest-observed-effect-level  (LOEL) 
of  8.7  mg/kg/day.  The  NOEL  in  this 
study  was  1.8  mg/kg/day. 

ii.  An  18-month  mouse 
carcinogenicity  study  showed  no  signs 
of  carcinogenicity  at  dosage  levels  up  to 
and  including  1,000  ppm,  the  highest 
dose  tested. 

iii.  In  a  combined  rat  chronic/ 
oncogenicity  study,  the  NOEL  for 
chronic  toxicity  was  100  ppm  (4.8  and 
6.1  mg/kg/day  for  males  and  females, 
respectively)  and  the  LOEL  was  1.000 
ppm  (48  and  61  mg/kg/day  for  males 
and  females,  respectively).  No 
carcinogenicity  was  observed  at  the 
dosage  levels  up  td  2,000  ppm  (97  mg/ 
kg/day  and  125  mg/kg/day  for  males 
and  females,  respectively). 

6.  Animal  metabolism.  The 
adsorption,  distribution,  excretion  and 
metabolism  of  tebufenozide  in  rats  was 
investigated.  Tebufenozide  is  partially 
absorbed,  is  rapidly  excreted  and  does 
not  accumulate  in  tissues.  Although 
tebufenozide  is  mainly  excreted 
unchanged,  a  number  of  polar 
metabolites  were  identified.  These 
metabolites  are  products  of  oxidation  of 
the  benzylic  ethyl  or  methyl  side  chains 
of  the  molecule.  These  metabolites  were 
detected  in  plant  and  other  animal  (rat. 
goat,  hen)  metabolism  studies. 

7.  Metabolite  toxicology.  Common 
metabolic  pathways  for  tebufenozide 
have  been  identified  in  both  plants 
(grape,  apple,  rice  and  sugar  beet)  and 
animals  (rat.  goat.  hen).  The  metabolic 
pathway  common  to  both  plants  and 
animals  involves  oxidation  of  the  alkyl 
substituents  (ethyl  and  methyl  groups) 
of  the  aromatic  rings  primarily  at  the 
benzylic  positions.  Extensive 
degradation  and  elimination  of  polar 
metabolites  occurs  in  animals  such  that 
residue  are  unlikely  to  accumulate  in 
humans  or  animals  exposed  to  these 
residues  through  the  diet. 

8.  Endocrine  disruption.  The 
toxicology  profile  of  tebufenozide  shows 
no  evidence  of  physiological  effects 
characteristic  of  the  disruption  of  the 
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hormone  estrogen.  Based  on  structure- 
activity  information,  tebufenozide  is 
unlikely  to  exhibit  estrogenic  activity. 
Tebufenozide  was  not  active  in  a  direct 
in  vitro  estrogen  binding  assay.  No 
indicators  of  estrogenic  or  other 
endocrine  effects  were  observed  in 
mammalian  chronic  studies  or  in 
mammalian  and  avian  reproduction 
studies.  Ecdysone  has  no  known  effects 
in  vertebrates.  Overall,  the  weight  of 
evidence  provides  no  indication  that 
tebufenozide  has  endocrine  activity  in 
vertebrates. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure.  The  Reference 
Dose  (RfD)  represents  the  level  at  or 
below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health.  The 
RfD  is  determined  by  using  the 
toxicological  endpoint  or  the  NOEL  for 
the  most  sensitive  mammalian 
toxicology  study.  To  assure  the 
adequacy  of  the  RfD,  the  Agency  uses  an 
uncertainty  factor,  usually  100  to 
account  for  both  interspecies 
extrapolation  and  intraspecies 
variability  represented  by  the 
toxicological  data.  The  RfD  Committee 
of  the  USEPA  Health  Effects  Division 
established  the  RfD  for  tebufenozide  at 
0.018  milligrams  {mg)/kilogram  (kg)/day 
based  on  the  1  year  feeding  study  in 
dogs.  An  uncertainty  factor  of  100  was 
applied  to  the  NOEL  of  1.8  mg/kg/day. 

2.  Food.  Tolerances  for  residues  of 
tebufenozide  are  currently  expressed  as 
benzoic  acid,  3,5-dimethyl-l— (1,1- 
dimethylethyl)-2(4-ethylbenzoyl) 
hydrazide.  Tolerances  currently  exist  for 
residues  on  apples  at  1.0  ppm  (import 
tolerance)  and  on  walnuts  at  0.1  ppm 
(see  40  CFR  180.482).  In  addition  to  this 
action,  a  request  to  establish  tolerances 
for  the  crop  group  pome  fruit  and  for 
livestock  commodities,  other  petitions 
are  pending  for  the  followdng  tolerances: 
pecans,  wine  grapes  (import  tolerance), 
cotton,  the  crop  subgroups  leafy  greens, 
leaf  petioles,  head  and  stem  Brassica 
and  leafy  Brassica  greens,  and  kiwifruit 
(import  tolerance). 

i.  Acute  risk.  No  appropriate  acute 
dieteuy  endpoint  was  identified  by  the 
Agency.  This  risk  assessment  is  not 
required. 

ii.  Chronic  risk.  For  chronic  dietary 
risk  assessment,  the  tolerance  values  are 
used  and  the  assumption  that  all  of 
these  crops  which  are  consumed  in  the 
U.S.  will  contain  residues  at  the 
tolerance  level.  The  theoretical 
maximum  residue  contribution  (TMRC) 
using  existing  and  future  potential 
tolerances  for  tebufenozide  on  food 
crops  is  obtained  by  multiplying  the 
tolerance  level  residues  (existing  and 


proposed)  by  the  consumption  data 
which  estimates  the  amount  of  those 
food  products  consumed  by  various 
population  subgroups  and  assuming 
that  100%  of  the  food  crops  grown  in 
the  U.S.  are  treated  with  tebufenozide. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  from  current  and 
future  tolerances  is  calculated  using  the 
Dietary  Exposure  Evaluation  Model 
(Version  5.03b,  licensed  by  Novigen 
Sciences  Inc.)  which  uses  USDA  food 
consumption  data  from  the  1989-1992 
survey. 

With  the  current  and  proposed  uses  of 
tebufenozide,  the  TMRC  estimate 
represents  20.1%  of  the  RfD  for  the  U.S. 
population  as  a  whole.  The  subgroup 
with  the  greatest  chronic  exposure  is 
non-nursing  infants  (less  than  1  year 
old),  for  which  the  TMRC  estimate 
represents  52.0%  of  the  RfD.  Using 
anticipate  residue  levels  for  these  crops 
utilizes  3.38%  of  the  RfD  for  the  U.S. 
population  and  12.0%  for  non-nursing 
infants.  The  chronic  dietary  risks  from 
these  uses  do  not  exceed  EPA's  level  of 
concern. 

3.  Drinking  water.  An  additional 
potential  source  of  dietary  exposure  to 
residues  of  pesticides  are  residues  in 
drinking  water.  Review  of 
environmental  fate  data  by  the 
Environmental  Fate  and  Effects  Division 
concludes  that  tebufenozide  is 
moderately  persistent  to  persistent  and 
mobile,  and  could  potentially  leach  to 
groundwater  and  runoff  to  surface  water 
under  certain  environmental  conditions. 
However,  in  terrestrial  field  dissipation 
studies,  residues  of  tebufenozide  and  its 
soil  metabolites  showed  no  downward 
mobility  and  remained  associated  with 
the  upper  layers  of  soil.  Foliar 
interception  (up  to  60%  of  the  total 
dosage  applied)  by  target  crops  reduces 
the  ground  level  residues  of 
tebufenozide.  There  is  no  established 
Maximum  Concentration  Level  (MCL) 
for  residues  of  tebufenozide  in  drinking 
water.  No  drinking  water  health 
advisory  levels  have  been  established 
for  tebufenozide. 

There  are  no  available  data  to  perform 
a  quantitative  drinking  water  risk 
assessment  for  tebufenozide  at  this  time. 
However,  in  order  to  mitigate  the 
potential  for  tebufenozide  to  leach  into 
groundwater  or  runoff  to  surface  water, 
precautionary  language  has  been 
incorporated  into  the  product  label. 
Also,  to  the  best  of  our  knowledge, 
previous  experience  with  more 
persistent  and  mobile  pesticides  for 
which  there  have  been  available  data  to 
perform  quantitative  risk  assessments 
have  demonstrated  that  drinking  water 
exposure  is  typically  a  small  percentage 
of  the  total  exposure  when  compared  to 


the  total  dietary  exposure.  This 
observation  holds  even  for  pesticides 
detected  in  wells  and  drinking  water  at 
levels  nearing  or  exceeding  established 
MCLs.  Considering  the  precautionar\' 
language  on  the  label  and  based  on  our 
knowledge  of  previous  experience  with 
persistent  chemicals,  significant 
exposure  from  residues  of  tebufenozide 
in  drinking  water  is  not  anticipated. 

4.  Non-dietary  exposure. 
Tebufenozide  is  not  registered  for  either 
indoor  or  outdoor  residential  use.  Non- 
occupational exposure  to  the  general 
population  is  therefore  not  expected  and 
not  considered  in  aggregate  exposure 
estimates. 

D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
tebufenozide  with  other  substances  that 
have  a  common  mechanism  of  toxicity 
was  considered.  Tebufenozide  belongs 
to  the  class  of  insecticide  chemicals 
known  as  diacylhydrazines.  The  only 
other  diacylhydrazine  currently 
registered  for  non-food  crop  uses  is 
halofenozide.  Tebufenozide  and 
halofenozide  both  produce  a  mild, 
reversible  anemia  following  subchronic/ 
chronic  exposure  at  high  doses; 
however,  halofenozide  also  exhibits 
other  patterns  of  toxicity  (liver  toxicity 
following  subchronic  exposure  and 
developmental/systemic  toxicity 
following  acute  exposure)  which 
tebufenozide  does  not.  Given  the 
different  spectrum  of  toxicity  produced 
by  tebufenozide,  there  is  no  reliable  data 
at  the  molecular/mechanistic  level 
which  would  indicate  that  toxic  effects 
produced  by  tebufenozide  would  be 
cumulative  with  those  of  halofenozide 
(or  any  other  chemical  compound). 

In  addition  to  the  observed 
differences  in  mammalian  toxicity, 
tebufenozide  also  exhibits  unique 
toxicity  against  target  insect  pests. 
Tebufenozide  is  an  agonist  of  20- 
hydroxyecdysone,  the  insect  molting 
hormone,  and  interferes  with  the  normal 
molting  process  in  target  lepidopteran 
species  by  interacting  with  ecdysone 
receptors  from  those  species.  Unlike 
other  ecdysone  agonists  such  as 
halofenozide.  tebufenozide  does  not 
produces  symptoms  which  may  be 
indicative  of  systemic  toxicity  in  beetle 
larvae  (Coleopteran  species). 
Tebufenozide  has  a  different  spectrum 
of  activity  than  other  ecdysone  agonists. 
In  contrast  to  the  other  agonists  such  as 
halofenozide  which  act  mainly  on 
coleopteran  insects,  tebufenozide  is 
highly  specific  for  lepidopteran  insects. 

Based  on  the  overall  pattern  of 
toxicity  produced  by  tebufenozide  in 
mammalian  and  insect  systems,  the 
compound's  toxicity  appears  to  be 
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distinct  from  that  of  other  chemicals, 
including  organochlorines. 
organophosphates.  carbamates, 
pyrethroids,  benzoylureas,  and  other 
diacylhydrazines.  Thus,  there  is  no 
evidence  to  date  to  suggest  that 
cumulative  effects  of  tebufenozide  and 
other  chemicals  should  be  considered. 

E.  Safety  Determination 

1.  U.S.  popu/afjon. Using  the 
conservative  e.xposure  assumptions 
described  above  and  taking  into  account 
the  completeness  and  reliability  of  the 
toxicity  data,  the  dietary  exposure  to 
tebufenozide  from  the  current  and 
future  tolerances  will  utilize  20.1%  of 
the  RfD  for  the  U.S.  population  and 
t2.0""'o  for  non-nursing  infants  under  1 
year  old.  Using  anticipate  residue  levels 
for  these  crops  utilizes  3.38%  of  the  RfD 
for  the  U.S.  population  and  12.0%  for 
non-nursing  infants.  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks  - 
to  human  health.  Rohm  and  Haas 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  tebufenozide 
residues  to  the  U.S.  population  and  non- 
nursing  infants. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
tebufenozide,  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
two  2-generation  reproduction  studies 
in  the  rat  are  considered.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
^uiimals  and  data  on  systemic  toxicity, 
developmental  toxicity  was  not 
observed  in  developmental  studies 
using  rats  and  rabbits.  The  NOEL  for 
developmental  effects  in  both  rats  and 
rabbits  was  1,000  mg/kg/day,  which  is 
the  limit  dose  for  testing  in 
developmental  studies. 

In  the  2-gener  ition  reproductive 
toxicity  study  in  the  rat,  the 
reproductive/  developmental  toxicity 
MOEL  of  12.1  mg/kg/day  was  14-fold 
higher  than  the  parental  (systemic) 
'oxicity  NOEL  (0.85  mg/kg/day).  The 
reproductive  (pup)  LOEL  of  171.1  mg/ 
kg/day  was  based  on  a  slight  increase  in 
both  generations  in  the  number  of 
pregnant  females  that  either  did  not 
■iel'ver  or  had  diTculty  anc  had  .c  bt 


sacrificed.  In  addition,  the  length  of 
gestation  increased  and  implantation 
sites  decreased  significantly  in  Fl  dams. 
These  effects  were  not  replicated  at  the 
same  dose  in  a  second  2-generation  rat 
reproduction  study.  In  this  second 
study,  reproductive  effects  were  not 
observed  at  2,000  ppm  (the  NOEL  equal 
to  149-195  mg/kg/day)  and  the  NOEL 
for  systemic  toxicity  was  determined  to 
be  25  ppm  (1.9-2.3"mg/kg/day). 

Because  these  reproductive  effects 
occurred  in  the  presence  of  parental 
(systemic)  toxicity  and  were  not 
replicated  at  the  same  doses  in  a  second 
study,  these  data  do  not  indicate  an 
increased  pre-natal  or  post-natal 
sensitivity  to  children  and  infants  (that 
infants  and  children  might  be  more 
sensitive  than  adults)  to  tebufenozide 
exposure.  FFDCA  section  408  provides 
that  EPA  shall  apply  an  additional 
safety  factor  for  infants  and  children  in 
the  case  of  threshold  effects  to  account 
for  pre-  and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  concludes  that  a  different  margin  of 
safety  is  appropriate.  Based  on  current 
toxicological  data  discussed  above,  an 
additional  uncertainty  factor  is  not 
warranted  and  the  RfD  at  0.018  mg/kg/ 
day  is  appropriate  for  assessing 
aggregate  risk  to  infants  and  children. 
Rohm  and  Haas  concludes  that  there  is 
a  reasonable  certainty  that  no  harm  will 
occur  to  infants  and  children  from 
aggregate  exposure  to  residues  of 
tebufenozide. 

F.  International  Tolerances 

There  are  no  approved  CODEX 
maximum  residue  levels  (MRLs) 
established  for  residues  of  tebufenozide. 
At  the  1996  Joint  Meeting  for  Pesticide 
Residues,  the  FAO  expert  panel 
considered  residue  data  for  pome  fruit 
and  proposed  an  MRL  (Step  3)  of  1.0 
mg/kg. 

2.  PP  7F4819 

EPA  has  received  a  pesticide  petition 
(PP  7F4819)  from  Rohm  and  Haas 
Company,  100  Independence  Mall  West, 
Philadelphia,  PA.  19106-2399, 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug  and  Cosmetic 
^ct,  21  U.S.C.  346a(d),  to  amend  40  CFR 
Part  180  by  establishing  a  tolerance  for 
residues  of  tebufenozide  [benzoic  acid, 
3.5-dimethyl-,  l-{l,l-dimethylethyl)-2- 
(4-ethylbenzoyl  hydrazide]  in  or  on  the 
raw  agricultural  commodity  cottonseed 
and  cotton  gin  trash  at  1.5  and  30  parts 
per  million  (ppm)  repectively.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fuiiy 
evaluated  the  suffiriencv  of  the 


submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  tebufenozide  in  plants  (grapes, 
apples,  rice  and  sugar  beets)  is 
adequately  understood  for  the  purpose 
of  these  tolerances.  The  metabolism  of 
tebufenozide  in  all  crops  was  similar 
and  involves  oxidation  of  the  alkyl 
substituents  of  the  aromatic  rings 
primarily  at  the  benzylic  positions.  The 
extent  of  metabolism  and  degree  of 
oxidation  are  a  function  of  time  from 
application  to  harvest.  In  all  crops, 
parent  compound  comprised  the 
majority  of  the  total  dosage.  None  of  the 
metabolites  were  in  excess  of  10%  of  the 
total  dosage.  The  metabolism  of 
tebufenozide  in  goats  and  hens  proceeds 
along  the  same  metabolic  pathway  as 
observed  in  plants.  No  accumulation  of 
residues  in  tissues,  milk  or  eggs 
occurred.  The  metabolic  pathway  in 
rotation  crops  follows  the  same  scheme 
as  in  other  soil,  plant  and  animal 
studies  although  a  greater  proportion  of 
conjugated  metabolites  rather  than 
parent  were  identified  in  these  crops. 

2.  Analytical  method.  High 
performance  liquid  chromatographic 
(HPLC)  analytical  methods  using 
ultraviolet  (UV)  or  mass  selective 
detection  have  been  validated  for 
cottonseed,  gin  trash  and  cottonseed 
processed  fractions.  For  all  matrices,  the 
methods  involve  extraction  by  blending 
with  solvents,  purification  of  the 
extracts  by  liquid-liquid  partitions  and 
final  purification  of  the  residues  using 
solid  phase  extraction  column 
chromatography.  The  limits  of 
quantitation  are  0.01  ppm  for 
cottonseed,  meal  and  hulls  and  0.025 
ppm  for  refined  oil  and  gin  trash. 

3.  Magnitude  of  residues.  A  total  of  15 
cotton  residue  trials  were  conducted  in 
the  U.S.  in  geographically  diverse 
regions.  Four  applications  of  CONFIRM 
were  made  at  0.25  lb.  a.i./A.  Cotton  was 
harvested  13  to  14  days  after  the  last 
application.  Tebufenozide  residues  in 
cottonseed  ranged  from  0.0405  to  1.4c 
ppm.  The  average  residue  from  all  GAP 
trials  is  0.448.  Residues  of  tebufenozide 
in  gin  trash  ranged  from  1.23  to  30.1 
ppm.  Residues  did  not  concentrate  in 
cottonseed  processed  fractions  (hulls, 
meal  or  refined  oil). 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Tebufenozide  has 
low  acute  toxicity.  Tebufenozide 
Technical  was  practically  non-toxic  by 
ingestion  of  a  single  oral  dose  in  ratr 
and  .mice  (LDjo  >  5,00r  ml'Kgram. 
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kilogram  (mg/kg))  and  was  practically 
non-toxic  by  dermal  application  (LD50  > 
5.000  mg/kg).  Tebufenozide  Technical 
was  not  significantly  toxic  to  rats  after 
a  4-hr  inhalation  exposure  with  an  LC50 
value  of  4.5  mg/L  (highest  attainable 
concentration),  is  not  considered  to  be 
a  primary  eye  irritant  or  a  skin  irritant 
and  is  not  a  dermal  sensitizer.  An  acute 
neurotoxicity  study  in  rats  did  not 
produce  any  neurotoxic  or 
neuropathologic  effects. 

2.  Genotoxicty.  Tebufenozide 
technical  was  negative  (non-mutagenic) 
in  an  Ames  assay  with  and  vtrithout 
hepatic  enzyme  activation  and  in  a 
reverse  mutation  assay  with  E.  coli. 
Tebufenozide  technical  was  negative  in 
a  hypoxanthine  guanine  phophoribosyl 
transferase  (HGPRT)  gene  mutation 
assay  using  Chinese  hamster  ovary 
(CHO)  cells  in  culture  when  tested  with 
and  without  hepatic  enzyme  activation. 
In  isolated  rat  hepatocytes.  tebufenozide 
technical  did  not  induce  unscheduled 
DNA  synthesis  (UDS)  or  repair  when 
tested  up  to  the  maximum  soluble 
concentration  in  culture  medium. 
Tebufenozide  did  not  produce 
chromosome  effects  in  vivo  using  rat 
bone  marrow  cells  or  in  vitro  using 
Chinese  hamster  ovary  cells  (CHO).  On 
the  basis  of  the  results  from  this  battery 
of  tests,  it  is  concluded  that 
tebufenozide  is  not  mutagenic  or 
genotoxic. 

3.  Reproductive  and  developmental 
toxicity.  — i.  No  Observable  Effect 
Levels  (NOELs)  for  developmental  and 
maternal  toxicity  to  tebufenozide  were 
established  at  1.000  milligrams/ 
kilogram/day  (mg/kg/day)  highest  dose 
tested  (HDT)  in  both  the  rat  and  rabbit. 
No  signs  of  developmental  toxicity  were 
exhibited. 

ii.  In  a  2-generation  reproduction 
study  in  the  rat,  the  reproductive/ 
developmental  toxicity  NOEL  of  12.1 
mg/kg/day  was  14-fold  higher  than  the 
parental  (systemic)  toxicity  NOEL  10 
ppm  (0.85  mg/kg/day).  Equivocal 
reproductive  effects  were  observed  only 
at  the  2,000  ppm  dose. 

iii.  In  a  second  rat  reproduction  study, 
the  equivocal  reproductive  effects  were 
not  observed  at  2,000  ppm  (the  NOEL, 
equal  to  149-195  mg/kg/day)  and  the 
NOEL  for  systemic  toxicity  was 
determined  to  be  25  ppm  (1.9-2.3  mg/ 
kg/day). 

4.  Subchronic  toxicity.  — i.  The  NOEL 
in  a  90-day  rat  feeding  study  was  200 
ppm  (13  mg/kg/day  for  males,  16  mg/kg/ 
day  for  females).  The  lowest-observed- 
effect-level  (LOEL)  was  2.000  ppm  (133 
mg/kg/day  for  males,  155  mg/kg/day  for 
females).  Decreased  body  weights  in 
males  and  females  was  observed  at  the 
LOEL  of  2,000  ppm.  As  part  of  this 


study,  the  potential  for  tebufenozide  to 
produce  subchronic  neurotoxicity  was 
investigated.  Tebufenozide  did  not 
produce  neurotoxic  or  neuropathologic 
effects  when  administered  in  the  diets 
of  rats  for  3  months  at  concentrations  up 
to  and  including  the  limit  dose  of 
20.000  ppm  (NOEL  =  1,330  mg/kg/day 
for  males,  1,650  mg/kg/day  for  females). 

ii.  In  a  90-day  feeding  study  with 
mice,  the  NOEL  was  20  ppm  (3.4  and 

4.0  mg/kg/day  for  males  and  females, 
respectively).  The  LOEL  was  200  ppm 
(35.3  and  44.7  mg/kg/day  for  males  and 
females,  respectively).  [)ecreases  in 
body  weight  gain  were  noted  in  male 
mice  at  the  LOEL  of  200  ppm. 

iii.  A  90-day  dog  feeding  study  gave 
a  NOEL  of  50  ppm  (2.1  mg/kg/day  for 
males  and  females).  The  LOEL  was  500 
ppm  (20.1  and  21.4  mg/kg/day  for  males 
and  females,  respectively).  At  the  LOEL, 
females  exhibited  a  decrease  in  rate  of 
weight  gain  and  males  presented  an 
increased  reticulocyte. 

iv.  A  10-week  study  was  conducted 
in  the  dog  to  examine  the  reversibility 
of  the  effects  on  hematological 
parameters  that  were  observed  in  other 
dietary  studies  with  the  dog. 
Tebufenozide  was  administered  for  6 
weeks  in  the  diet  to  4  male  dogs  at 
concentrations  of  either  0  or  1.500  ppm. 
After  the  6th  week,  the  dogs  receiving 
treated  feed  were  switched  to  the 
control  diet  for  4  weeks.  Hematological 
parameters  were  measured  in  both 
groups  prior  to  treatment,  at  the  end  of 
the  6-week  treatment,  after  2  weeks  of 
recovery  on  the  control  diet  and  after  4 
weeks  of  recovery  on  the  control  diet. 
All  hematological  parameters  in  the 
treated/recovery  group  were  returned  to 
control  levels  indicating  that  the  effects 
of  tebufenozide  on  the  hemopoietic 
system  are  reversible  in  the  dog. 

V.  In  a  28-day  dermal  toxicity  study 
in  the  rat,  the  NOEL  was  1,000  mg/kg/ 
day  (HDT).  Tebufenozide  did  not 
produce  toxicity  in  the  rat  when 
administered  dermally  for  4  weeks  at 
doses  up  to  and  including  the  limit  dose 
of  1,000  mg/kg/day. 

5.  Chronic  toxicity.  — i.  A  1-year 
feeding  study  in  dogs  resulted  in 
decreased  red  blood  cells,  hematocrit, 
and  hemoglobin  and  increased  Heinz 
bodies,  reticulocytes,  and  platelets  at 
the  LOEL  of  8.7  mg/kg/day.  The  NOEL 
in  this  study  was  1.8  mg/kg/day. 

ii.  An  18-month  mouse 
carcinogenicity  study  showed  no  signs 
of  carcinogenicity  at  dosage  levels  up  to 
and  including  1.000  ppm,  the  highest 
dose  tested. 

iii.  In  a  combined  rat  chronic/ 
oncogenicity  study,  the  NOEL  for 
chronic  toxicity  was  100  ppm  (4.8  and 

6.1  mg/kg/day  for  males  and  females, 


respectively)  and  the  LOEL  was  1 .000 
ppm  (48  and  61  mg/kg/day  for  males 
and  females,  respectively).  No 
carcinogenicity  was  observed  at  the 
dosage  levels  up  to  2,000  ppm  (97  mg/ 
kg/day  and  125  mg/kg/day  for  males 
and  females,  respectively)- 

6.  Animal  metabolism.  The 
adsorption,  distribution,  excretion  and 
metabolism  of  tebufenozide  in  rats  was 
investigated.  Tebufenozide  is  partially 
absorbed,  is  rapidly  excreted  and  does 
not  accumulate  in  tissues.  Although 
tebufenozide  is  mainly  excreted 
unchanged,  a  number  of  polar 
metabolites  were  identified.  These 
metabolites  are  products  of  oxidation  of 
the  benzylic  ethyl  or  methyl  side  chains 
of  the  molecule.  These  metabolites  were 
detected  in  plant  and  other  animal  (rat, 
goat,  hen)  metabolism  studies. 

7.  Metabolite  toxicology.  Conunon 
metabolic  pathways  for  tebufenozide 
have  been  identified  in  both  plants 
(grape,  apple,  rice  and  sugar  beet)  and 
animals  (rat,  goat,  hen).  Extensive 
degradation  and  elimination  of  polar 
metabolites  occurs  in  animals  such  that 
residues  are  unlikely  to  accumulate  in 
humans  or  animals  exposed  to  these 
residues  through  the  diet. 

8.  Endocrine  disruption.  The 
toxicology  profile  of  tebufenozide  shows 
no  evidence  of  physiological  effects 
characteristic  of  the  disruption  of  the 
hormone  estrogen.  Based  on  structure- 
activity  information,  tebufenozide  is 
unlikely  to  exhibit  estrogenic  activity. 
Tebufenozide  was  not  active  in  a  direct 
in  vitro  estrogen  binding  assay.  No 
indicators  of  estrogenic  or  other 
endocrine  effects  were  observed  in 
mammalian  chronic  studies  or  in 
mammalian  and  avian  reproduction 
studies.  Ecdysone  has  no  known  effects 
in  vertebrates.  Overall,  the  weight  of 
evidence  provides  no  indication  that 
tebufenozide  has  endocrine  activity  in 
vertebrates. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Tolerances  have 
been  established  (40  CFR  180.482)  for 
the  residues  of  tebufenozide,  in  or  on 
walnuts  at  0.1  ppm.  A  permanent 
tolerance  at  1.0  ppm  has  also  previously 
been  established  for  imported  apples. 
Risk  assessments  were  conducted  by 
Rohm  and  Haas  to  assess  dietary 
exposures  and  risks  from  tebufenozide 
as  follows: 

2.  Food.  —  i.  Acute  exposure  and  risk. 
No  acute  endpoint  was  identified  for 
tebufenozide  and  no  acute  risk 
assessment  is  required. 

ii.  Chronic  exposure  and  risk.  For 
chronic  dietary  risk  asss?sment,  only 
permanent  (walnuts  and  imported 
apples)  and  the  proposed  (cottonseed, 
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gin  trash)  tolerance  values  are  used  and 
the  assumption  that  100%  of  all 
walnuts,  imported  apples  and 
cottonseed  meal  and  oil  which  are 
consumed  in  the  U.S.  will  contain 
residues  of  tebufenozide  at  the  tolerance 
levels.  The  Reference  Dose  (RID)  used 
for  the  chronic  dietary  analysis  is  0.018 
mg/kg/day.  Potential  chronic  exposures 
were  estimated  using  NOVIGEN'S 
Dietary  Exposure  Evaluation  Model 
(DDEM  Version  5.03b)  which  uses 
USDA  food  consumption  data  from  the 
1989-1992  survey.  With  the  current  and 
proposed  tolerances  for  tebufenozide, 
the  percentage  of  the  RfD  utilized  is 
6.95%  for  the  U.S.  population  as  a 
whole  and  46.2%  for  non-nursing 
infants  less  than  1  year  old.  The  chronic 
dietary  risks  from  these  uses  do  not 
exceed  EPA's  level  of  concern. 
3.  Drinking  water  Submitted 
envirorunental  fate  studies  suggest  that 
tebufenozide  is  moderately  persistent  to 
persistent  and  mobile,  and  could 
potentially  leach  to  groundwater  and 
runoff  to  surface  water  under  certain 
environmental  conditions.  However,  in 
terrestrial  field  dissipation  studies, 
residues  of  tebufenozide  and  its  soil 
metabolites  showed  no  dowmward 
mobility  and  remained  associated  with 
the  upper  layers  of  soil.  Foliar 
interception  (up  to  60%  of  the  total 
dosage  applied)  by  target  crops  reduces 
the  ground  level  residues  of 
tebufenozide.  There  is  no  established 
Maximum  Concentration  Level  (MCL) 
for  residues  of  tebufenozide  in  drinking 
water.  No  drinking  water  health 
advisory  levels  have  been  established 
for  tebufenozide.  There  is  no  entry  for 
tebufenozide  in  the  "Pesticides  in 
Groundwater  Database"  (EPA  734-12- 
92-001.  September  1992). 

Chronic  exposure  and  risk.  There  are 
insufficient  water-related  exposure  data 
to  complete  a  comprehensive  drinking 
water  assessment  for  tebufenozide  at 
this  time.  However,  in  order  to  mitigate 
the  potential  for  tebufenozide  to  leach 
into  groundwater  or  rimoff  to  surface 
water,  precautionary  language  has  been 
incorporated  into  the  product  label. 
Also,  to  the  best  of  our  knowledge, 
previous  experience  with  more 
persistent  and  mobile  pesticides  for 
which  there  have  been  available  data  to 
perform  quantitative  risk  assessments 
have  demonstrated  that  drinking  water 
exposure  is  typically  a  small  percentage 
of  the  total  exposure  when  compared  to 
the  total  dietary  exposure.  This 
observation  holds  even  for  pesticides 
detected  in  wells  and  drinking  water  at 
levels  nearing  or  exceeding  established 
MCLs.  Considering  the  precautionary 
language  on  the  label  and  based  on  our 
knowledge  of  previous  experience  with 


persistent  chemicals,  significant 
exposvue  from  residues  of  tebufenozide 
in  drinking  water  is  not  anticipated. 

4.  Non-dietary  exposure. 
Tebufenozide  is  not  ciurently  registered 
for  any  indoor  or  outdoor  residential 
uses;  therefore,  no  non-dietary 
residential  exposure  is  anticipated. 

D.  Cumulative  Effects 

The  potential  for  ciunulative  effects  of 
tebufenozide  with  other  substances  that 
have  a  common  mechanism  of  toxicity 
was  considered.  Tebufenozide  belongs 
to  the  class  of  insecticide  chemicals 
known  as  diacylhydrazines.  The  only 
other  diacylhydrazine  currently 
registered  for  non-food  crop  uses  is 
halofenozide.  Tebufenozide  and 
halofenozide  both  produce  a  mild, 
reversible  anemia  following  subchronic/ 
chronic  exposure  at  high  doses; 
however,  halofenozide  also  exhibits 
other  patterns  of  toxicity  (liver  toxicity 
following  sutx;hronic  exposure  and 
developmental/systemic  toxicity 
following  acute  exposure)  which 
tebufenozide  does  not.  Given  the 
different  spectrum  of  toxicity  produced 
by  tebufenozide,  there  is  no  reliable  data 
at  the  molecular/mechanistic  level 
which  would  indicate  that  toxic  effects 
produced  by  tebufenozide  would  be 
cumulative  with  those  of  halofenozide 
(or  any  other  chemical  compound). 

In  addition  to  the  observed 
differences  in  mammalian  toxicity, 
tebufenozide  also  exhibits  unique 
toxicity  against  target  insect  pests. 
Tebufenozide  is  an  agonist  of  20- 
hydroxyecdysone,  the  insect  molting 
hormone,  and  interferes  with  the  normal 
molting  process  in  target  lepidopteran 
species  by  interacting  with  ecdysone 
receptors  from  those  species.  Unlike 
other  ecdysone  agonists  such  as 
halofenozide,  tebufenozide  does  not 
produces  symptoms  which  may  be 
indicative  of  systemic  toxicity  in  beetle 
larvae  (Coleopteran  species). 
Tebufenozide  has  a  different  spectrum 
of  activity  than  other  ecdysone  agonists. 
In  contrast  to  the  other  agonists  such  as 
halofenozide  which  act  mainly  on 
coleopteran  insects,  tebufenozide  is 
highly  specific  for  lepidopteran  insects. 

Based  on  the  overall  pattern  of 
toxicity  produced  by  tebufenozide  in 
mammalian  and  insect  systems,  the 
compound's  toxicity  appears  to  be 
distinct  from  that  of  other  chemicals, 
including  organochlorines, 
organophosphates,  carbamates, 
pyrethroids,  benzoylureas.  and  other 
diacylhydrazines.  Thus,  there  is  no 
evidence  to  date  to  suggest  that 
cumulative  effects  of  tebufenozide  and 
other  chemicals  should  be  considered. 


E.  Safety  Determination 

1.  U.S.  population.  — i.  Acute 
exposure  and  risk.  Since  no  acute 
endpoint  was  identified  for 
tebufenozide,  no  acute  risk  assessment 
is  required. 

ii.  Chronic  exposure  and  risk.  Using 
the  conservative  exposure  assumptions 
described  above  and  taking  into  accoiuit 
the  completeness  and  reliability  of  the 
toxicity  data,  the  percentage  of  the  RfD 
that  will  be  utilized  by  dietary  (food 
only)  exposure  to  residues  of 
tebufenozide  from  ciurent  (walnuts  and 
imported  apples)  and  proposed 
(cottonseed,  gin  trash)  tolerances  is 
6.95%  for  the  U.S.  population. 
Aggregate  exposure  (food  and  water)  are 
not  expected  to  exceed  100%.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Rohm  and  Haas 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  tebufenozide 
residues  to  the  U.S.  population. 

2.  Infants  and  children.  — i.  Safety 
factor  for  infants  and  children... In 
general.  In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  tebufenozide, 
data  from  developmental  toxicity 
studies  in  the  rat  and  rabbit  and  2- 
generation  reproduction  studies  in  the 
rat  are  considered.  The  developmental 
toxicity  studies  are  designed  to  evaluate 
adverse  effects  on  the  developing 
organism  resulting  from  maternal 
pesticide  exposure  during  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

ii.  Developmental  toxicity  studies  — 
a.  Rats.  In  a  developmental  toxicity 
study  in  rats,  the  maternal  (systemic) 
NOEL  was  250  mg/kg/day.  The  LOEL 
was  1,000  mg/kg/day  based  on  decrease 
body  weight  and  food  consumption.  The 
developmental  (pup)  NOEL  as  >  1,000 
mg/kg/day  (HDT). 

b.  Rabbits.  In  a  developmental 
toxicity  study  in  rabbits,  the  maternal 
and  developmental  NOELs  were  >  1,000 
mg/kg/day  (HDT). 

iii.  Reproductive  toxicity  study  Rats. 
In  a  multigeneration  reproductive 
toxicity  study  in  rats,  the  parental 
(systemic)  NOEL  was  0.85  mg/kg/day. 
Spleenic  pigmentation  changes  and 
extramedullary  hematopoiesis  occuurred 
at  the  LOEL  of  12.1  mg/kg/day.  In 
addition  to  these  effects,  decreased  body 
weight  gain  and  food  consumption 
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occurred  at  171.1  mg/kg/day.  The 
reproductive  (pup)  NOEL  was  12.1  mg/ 
kg/day.  The  reproductive  LOEL  of  171.1 
mg/kg/day  v\ras  based  on  a  slight 
increase  in  the  number  of  pregnant 
females  that  did  not  deliver  or  had 
difficulty  and  had  to  be  sacrificed. 
Additionally  at  the  LOEL,  in  Fl  dams, 
the  length  of  gestation  increased  and 
implantation  sites  decreased 
significantly.  In  a  second  study, 
reproductive  effects  were  not  observed 
at  2,000  ppm  (the  NOEL  equal  to  149- 
195  mg/kg/day)  and  the  NOEL  for 
systemic  toxicity  was  determined  to  be 
25  ppm  (1.9-2.3  mg/kg/day). 

iv.  Pre-  and  post-natal  sensitivity —  a. 
Pre-natal  sensitivity.  The  developmental 
NOELs  of  >  1,000  mg/kg/day  (HDT)  from 
the  developmental  toxicity  studies  in 
rats  and  rabbits  demonstrate  that  there 
is  no  developmental  (prenatal)  toxicity 
present  for  tebufenozide.  Additionally, 
these  developmental  NOELs  are  greater 
than  500-fold  higher  than  the  NOEL  of 
1.8  mg/kg/day  from  the  1-year  feeding 
study  in  dogs  which  was  the  basis  of  the 
RfD. 

b.  Post-natal  sensitivity.  In  the 
reproductive  toxicity  study  in  rats,  the 
reproductive  NOEL  (12.1  mg/kg/day 
from  the  first  study;  149-195  mg/kg/day 
from  the  second  study)  is  between  14- 
fold  higher  than  the  parental  NOEL 
(0.85  mg/kg/day)  in  the  first  study  and 
83-fold  hi^er  than  the  parental  NOEL 
(1.8-2.3  mg/kg/day)  in  the  second 
study.  These  data  indicate  that  post- 
natal toxicity  in  the  reproductive 
studies  occurs  only  in  the  presence  of 
significant  parental  toxicity.  These 
developmental  and  reproductive  studies 
indicate  that  tebufenozide  does  not  have 
additional  post-natal  sensitivity  for 
infants  and  children  in  comparison  to 
other  exposed  groups.  Because  these 
reproductive  effects  occurred  in  the 
presence  of  parental  (systemic)  toxicity 
and  were  not  replicated  at  the  same 
doses  in  a  second  study,  these  data  do 
not  indicate  an  increased  pre-natal  or 
post-natal  sensitivity  to  children  and 
infants  (that  infants  and  children  might 
be  more  sensitive  than  adults)  to 
tebufenozide  exposure. 

V.  Acute  exposure  and  risk.  Since  no 
acute  endpoint  was  identified  for 
tebufenozide,  no  acute  risk  assessment 
is  required. 

vi.  Chronic  exposure  and  risk.  For 
chronic  dietary  risk  assessment, 
tolerance  values  are  used  and  the 
assumption  that  all  walnuts,  imported 
apples  and  cottonseed  meal  aind  oil 
which  are  consumed  in  the  U.S.  will 
contain  residues  at  the  tolerance  levels. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  from  current  and 
proposed  food  tolerances  is  calculated 


using  the  Dietary  Exposure  Evaluation 
Model  (Version  5.03b,  licensed  by 
Novigen  Sciences  Inc.)  which  uses 
USDA  food  consumption  data  from  the 
1989-1992  survey.  With  the  current 
(walnuts  and  imported  apples)  and 
proposed  (cottonseed,  gin  trash) 
tolerances  for  tebufenozide,  the 
percentage  of  the  RfD  that  will  be 
utilized  by  dietary  (food  only)  exposure 
to  residues  of  tebufenozide  is  46.2%  for 
non-nursing  infants  less  than  1  year  old. 
Aggregate  exposure  (food  and  water)  are 
not  expected  to  exceed  100%.  Rohm 
and  Haas  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
tebufenozide  residues  to  non-nursing 
infants. 

F.  International  Tolerances 

There  are  currently  no  CODEX  or 
Canadian  maximum  residue  levels 
(MRLs)  established  for  tebufenozide  in 
cottonseed  or  gin  trash.  A  Mexican  MRL 
of  0.5  ppm  for  cottonseed  has  been 
established. 

3.  PP  7F4824 

EPA  has  received  a  pesticide  petition 
(PP  7F4824)  from  Rohm  and  Haas 
Company,  100  Independence  mall  West, 
Philadelphia,  PA  19106-2399, 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act,  21  U.S.C.  346a(d),  to  amend  40  CFR 
Part  180  by  establishing  a  tolerance  for 
residues  of  tebufenozide  [benzoic  acid, 
3,5-dimethyl-,  l-<l,l-dimethylethyl)-2- 
(4-ethylbenzoyl)  hydrazide]  in  or  on  the 
raw  agricultural  commodity  leafy 
greens,  leaf  petioles,  head  and  stem 
Brassica,  and  leafy  Brassica  greens  at 
6.0,  2.0,  2.0,  and  10  parts  per  miUion 
(ppm)  respectively.  EPA  has  determined 
that  the  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  and  Animal  metabolism.  The 
metabolism  of  tebufenozide  in  plants 
(grapes,  apples,  rice  and  sugar  beets)  is 
adequately  understood  for  the  purposes 
of  these  tolerances.  The  metabolism  of 
tebufenozide  in  all  crops  was  similar 
and  involves  oxidation  of  the  alkyl 
substituents  of  the  aromatic  rings 
primarily  at  the  benzylic  positions.  The 
extent  of  metabolism  and  degree  of 
oxidation  are  a  function  of  time  from 
application  to  harvest.  In  all  crops, 
parent  compound  comprised  the 


majority  of  the  total  dosage.  None  of  the 
metabolites  were  in  excess  of  10%  of  the 
total  dosage.  The  metabolism  of 
tebufenozide  in  goats  and  hens  proceeds 
along  the  same  metabolic  pathway  as 
observed  in  plants.  No  accumulation  of 
residues  in  tissues,  milk  or  eggs 
occurred. 

2.  Analytical  method.  A  high 
performance  liquid  chromatographic 
(HPLC)  analytical  method  using 
ultraviolet  (UV)  detection  has  been 
validated  for  leafy  and  cole  crop 
vegetables.  For  all  matrices,  the  methods 
involve  extraction  by  blending  with 
solvents,  purification  of  the  extracts  bv 
liquid-liquid  partitions  and  final 
purification  of  the  residues  using  solid 
phase  extraction  column 
chromatography.  The  limit  of 
quantitation  of  the  method  is  0.01  ppm 
for  all  representative  crops  of  these  crop 
subgroups  except  for  celery  which  is 
0.05  ppm. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Tebufenozide  has 
low  acute  toxicity.  Tebufenozide 
Technical  was  practically  non-toxic  by 
ingestion  of  a  single  oral  dose  in  rats 
and  mice  (LD50  >  5,000  mg/kg)  and  was 
practically  non-toxic  by  dermal 
application  (LD50  >  5,000  mg/kg). 
Tebufenozide  Technical  was  not 
significantly  toxic  to  rats  after  a  4-hr 
inhalation  exposure  with  an  LC40  value 
of  4.5  mg/L  (highest  attainable 
concentration),  is  not  considered  to  be 
a  primary  eye  irritant  or  a  skin  irritant 
and  is  not  a  dermal  sensitizer.  An  acute 
neurotoxicity  study  in  rats  did  not 
produce  any  neurotoxic  or 
neuropathologic  effects. 

2.  Genotoxicty.  Tebufenozide 
technical  was  negative  (non-mutagenic) 
in  an  Ames  assay  with  and  without 
hepatic  enzyme  activation  and  in  a 
reverse  mutation  assay  with  E.  coli. 
Tebufenozide  technical  was  negative  in 
a  hypoxanthine  guanine  phophoribosyl 
transferase  (HGPRT)  gene  mutation 
assay  using  Chinese  hamster  ovary 
(CHO)  cells  in  culture  when  tested  with 
and  without  hepatic  enzyme  activation. 
In  isolated  rat  hepatocytes,  tebufenozide 
technical  did  not  induce  unscheduled 
DNA  synthesis  (UDS)  or  repair  when 
tested  up  to  the  maximum  soluble 
concentration  in  culture  medium. 
Tebufenozide  did  not  produce 
chromosome  effects  in  vivo  using  rat 
bone  marrow  cells  or  in  vitro  using 
Chinese  hamster  ovary  cells  (CHO).  On 
the  basis  of  the  results  from  this  batten, 
of  tests,  it  is  concluded  that 
tebufenozide  is  not  mutagenic  or 
genotoxic. 

3.  Reproductive  and  developmental 
toxicity.  —  i.  No  Observable  Effect 
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Levels  (NOELs)  for  developmental  and 
maternal  to.xicity  to  tebufenozide  were 
established  at  1.000  mg/kg/day  (Highest 
Dose  Tested)  in  both  the  rat  and  rabbit. 
No  signs  of  developmental  toxicity  were 
exhibited. 

ii.  In  a  2-generation  reproduction 
study  in  the  rat,  the  reproductive/ 
developmental  toxicity  NOEL  of  12.1 
mg/kg/day  was  14-fold  higher  than  the 
parental  (systemic)  toxicity  NOEL  10 
ppm  0.85  mg/kg/day.  Equivocal 
reproductive  effects  wereobserved  only 
at  the  2,000  ppm  dose. 

iii.  In  a  second  rat  reproduction  study, 
the  equivocal  reproductive  effects  were 
not  observed  at  2,000  ppm  (the  NOEL 
equal  to  149-195  mg/kg/day)  and  the 
NOEL  for  systemic  toxicity  was 
determined  to  be  25  ppm  (1.9-2.3  mg/ 
kg/day). 

4.  Subchronic  toxicity.  — i.  The  NOEL 
in  a  90-day  rat  feeding  study  was  200 
ppm  (13  mg/kg/day  for  males.  16  mg/kg/ 
day  for  females).  The  lowest-observed- 
effect-level  (LOEL)  was  2,000  ppm  (133 
mg/kg/day  for  males.  155  mg/kg/day  for 
females).  Decreased  body  weights  in 
males  and  females  was  observed  at  the 
LOEL  of  2,000  ppm.  As  part  of  this 
study,  the  potential  for  tebufenozide  to 
produce  subchronic  neurotoxicity  was 
investigated.  Tebufenozide  did  not 
produce  neurotoxic  or  neuropathologic 
effects  when  administered  in  the  diets 
of  rats  for  3  months  at  concentrations  up 
to  and  including  the  limit  dose  of 
20.000  ppm  (NOEL  =  1.330  mg/kg/day 
for  males.  1,650  mg/kg/day  for  females). 

ii.  In  a  90-day  feeding  study  with 
mice,  the  NOEL  was  20  ppm  (3.4  and 
4.0  mg/kg/day  for  males  and  females, 
respectively).  The  LOEL  was  200  ppm 
(35.3  and  44.7  mg/kg/day  for  males  and 
females,  respectively).  Decreases  in 
body  weight  gain  were  noted  in  male 
mice  at  the  LOEL  of  200  ppm. 

iii.  A  90-day  dog  feeding  study  gave 
a  NOEL  of  50  ppm  (2.1  mg/kg/day  for 
males  and  females).  The  LOEL  was  500 
ppm  (20.1  and  21.4  mg/kg/day  for  males 
and  females,  respectively).  At  the  LOEL, 
females  exhibited  a  decrease  in  rate  of 
weight  gain  and  males  presented  an 
increased  reticulocyte. 

iv.  A  10-week  study  was  conducted 
in  the  dog  to  examine  the  reversibility 
of  the  effects  on  hematological 
parameters  that  were  observed  in  other 
dietary  studies  with  the  dog. 
Tebufenozide  was  administered  for  6 
weeks  in  the  diet  to  4  male  dogs  at 
concentrations  of  either  0  or  1,500  ppm. 
After  the  6th  week,  the  dogs  receiving 
treated  feed  were  switched  to  the 
control  diet  for  4  weeks.  Hematological 
parameters  were  measured  in  both 
groups  prior  to  treatment,  at  the  end  of 
the  6-week  treatment,  after  2  weeks  of 


recovery  on  the  control  diet  and  after  4 
weeks  of  recovery  on  the  control  diet. 
All  hematological  parameters  in  the 
treated/ recovery  group  were  returned  to 
control  levels  indicating  that  the  effects 
of  tebufenozide  on  the  hemopoietic 
system  are  reversible  in  the  dog. 

V.  In  a  28-day  dermal  toxicity  study 
in  the  rat,  the  NOEL  was  1,000  mg/kg/ 
day,  the  highest  dose  tested. 
Tebufenozide  did  not  produce  toxicity 
in  the  rat  when  administered  dermally 
for  4  weeks  at  doses  up  to  and  including 
the  limit  dose  of  1,000  mg/kg/day. 

5.  Chronic  toxicity.  — i.  A  1  year 
feeding  study  in  dogs  resulted  in 
decreased  red  blood  cells,  hematocrit, 
and  hemoglobin  and  increased  Heinz 
bodies,  reticulocytes,  and  platelets  at 
the  Lowest  Observed  Effect  Level 
(LOEL)  of  8.7  mg/kg/day.  The  NOEL  in 
this  study  was  1.8  mg/kg/day. 

ii.  An  l&-month  mouse 
carcinogenicity  study  showed  no  signs 
of  carcinogenicity  at  dosage  levels  up  to 
and  including  1,000  ppm,  the  highest 
dose  tested. 

iii.  In  a  combined  rat  chronic/ 
oncogenicity  study,  the  NOEL  for 
chronic  toxicity  was  100  ppm  (4.8  and 
6.1  mg/kg/day  for  males  and  females, 
respectively)  and  the  LOEL  was  1,000 
ppm  (48  and  61  rag/kg/day  for  males 
and  females,  respectively).  No 
carcinogenicity  was  observed  at  the 
dosage  levels  up  to  2,000  ppm  (97  mg/ 
kg/day  and  125  mg/kg/day  for  males 
and  females,  respectively). 

6.  Animal  metabolism.  The 
adsorption,  distribution,  excretion  and 
metabolism  of  tebufenozide  in  rats  was 
investigated.  Tebufenozide  is  partially 
absorbed,  is  rapidly  excreted  and  does 
not  accumulate  in  tissues.  Although 
tebufenozide  is  mainly  excreted 
unchanged,  a  number  of  polar 
metabolites  were  identified.  These 
metabolites  are  products  of  oxidation  of 
the  benzylic  ethyl  or  methyl  side  chains 
of  the  molecule.  These  metabolites  were 
detected  in  plant  and  other  animal  (rat, 
goat,  hen)  metabolism  studies. 

7.  Metabolite  toxicology.  Common 
metabolic  pathways  for  tebufenozide 
have  been  identified  in  both  plants 
(grape,  apple,  rice  and  sugar  beet)  and 
animals  (rat,  goat,  hen).  The  metabolic 
pathway  common  to  both  plants  and 
animals  involves  oxidation  of  the  alkyl 
substituents  (ethyl  and  methyl  groups) 
of  the  aromatic  rings  primarily  at  the 
benzylic  positions.  Extensive 
degradation  and  elimination  of  polar 
metabolites  occurs  in  animals  such  that 
residue  are  unlikely  to  acciunulate  in 
humans  or  animals  exposed  to  these 
residues  through  the  diet. 

8.  Endocrine  disruption.  The 
toxicology  profile  of  tebufenozide  shows 


no  evidence  of  physiological  effects 
characteristic  of  the  disruption  of  the 
hormone  estrogen.  Based  on  structure- 
activity  information,  tebufenozide  is 
imlikely  to  exhibit  estrogenic  activity. 
Tebufenozide  was  not  active  in  a  direct 
in  vitro  estrogen  binding  assay.  No 
indicators  of  estrogenic  or  other 
endocrine  effects  were  observed  in    ' 
mammalian  chronic  studies  or  in 
mammalian  and  avian  reproduction 
studies.  Ecdysone  has  no  known  effects 
in  vertebrates.  Overall,  the  weight  of 
evidence  provides  no  indication  that 
tebufenozide  has  endocrine  activity  in 
vertebrates. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Use  of  an 
agricultural  pesticide  may  result, 
directly  or  indirectly  in  pesticide 
residues  in  food.  These  residues  are 
determined  by  chemical  analysis.  Data 
from  field  studies  are  evaluated  to 
determine  the  appropriate  level  of 
residue  that  would  not  be  exceeded  if 
the  pesticide  were  used  according  to  the 
label  use  directions. 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 
primary  non-food  sources  of  exposure 
the  Agency  looks  at  include  drinking 
water  (whether  from  groundwater  or 
surface  water),  and  exposure  through 
pesticide  use  in  gardens,  lawns  or 
buildings  (residential  and  other  indoor 
uses).  In  evaluating  food  exposures,  EPA 
takes  into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children. 

2.  Food.  Tolerances  for  residues  of 
tebufenozide  are  currently  expressed  as 
benzoic  acid,  3,5-dimethyl-l-{l,l- 
dimethylethyl)-2{4-ethylbenzoyl) 
hydrazide.  Tolerances  currently  exist  for 
residues  on  apples  at  1.0  ppm  (import 
tolerance)  and  on  walnuts  at  0.1  ppm 
(see  40  CFR  180.482).  In  addition  to  this 
action,  a  request  to  establish  tolerances 
for  the  crop  subgroups  leafy  greens,  leaf 
petioles,  head  and  stem  Brassica  and 
leafy  Brassica  greens,  other  petitions  are 
pending  for  the  following  tolerances: 
pome  fruit,  livestock  conunodities, 
pecans,  wine  grapes  (import  tolerance), 
cotton,  and  kiwifruit  (import  tolerance). 

i.  Acute  risk.  No  appropriate  acute 
dietary  endpoint  was  identified  by  the 
Agency.  This  risk  assessment  is  not 
required. 

ii.  Chronic  risk.  For  chronic  dietary 
risk  assessment,  the  tolerance  values  are 
used  and  the  assumption  that  all  of 
these  crops  which  are  consumed  in  the 
U.S.  will  contain  residues  at  the 
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tolerance  level.  The  theoretical 
maximum  residue  contribution  (TMRC) 
using  existing  and  future  potential 
tolerances  for  tebufenozide  on  food 
crops  is  obtained  by  multiplying  the 
tolerance  level  residues  (existing  and 
proposed)  by  the  consumption  data 
which  estimates  the  amount  of  those 
food  products  consumed  by  various 
population  subgroups  and  assuming 
that  100%  of  the  food  crops  grown  in 
the  U.S.  are  treated  with  tebufenozide. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  from  current  and 
future  tolerances  is  calculated  using  the 
Dietary  Exposure  Evaluation  Model 
(Version  5.03b,  licensed  by  Novigen 
Sciences  Inc.)  which  uses  USDA  food 
consumption  data  from  the  1989-1992 
survey. 

With  the  current  and  proposed  uses  of 
tebufenozide,  the  TMRC  estimate 
represents  20.1%  of  the  Reference  Dose 
(RfD)  for  the  U.S.  population  as  a  whole. 
The  subgroup  with  the  greatest  chronic 
exposure  is  non-nursing  infants  (less 
than  1  year  old),  for  which  the  TMRC 
estimate  represents  52.0%  of  the  RfD. 
Using  anticipate  residue  levels  for  these 
crops  utilizes  3.38%  of  the  RfD  for  the 
U.S.  population  and  12.0%  for  non- 
nursing  infants.  The  chronic  dietary 
risks  from  these  uses  do  not  exceed 
EPA's  level  of  concern. 

3.  Drinking  water.  An  additional 
potential  source  of  dietary  exposure  to 
residues  of  pesticides  are  residues  in 
drinking  water.  Review  of 
environmental  fate  data  by  the 
Environmental  Fate  emd  Effects  Division 
concludes  that  tebufenozide  is 
moderately  persistent  to  persistent  and 
mobile,  and  could  potentially  leach  to 
groundwater  and  runoff  to  surface  water 
under  certain  environmental  conditions. 
However,  in  terrestrial  field  dissipation 
studies,  residues  of  tebufenozide  and  its 
soil  metabolites  showed  no  dov^nnward 
mobility  and  remained  associated  with 
the  upper  layers  of  soil.  Foliar 
interception  (up  to  60%  of  the  total 
dosage  applied)  by  target  crops  reduces 
the  ground  level  residues  of 
tebufenozide.  There  is  no  established 
Maximum  Concentration  Level  (MCL) 
for  residues  of  tebufenozide  in  drinking 
water.  No  drinking  water  health 
advisory  levels  have  been  established 
for  tebiiifenozide. 

There  are  no  available  data  to  perform 
a  quantitative  drinking  water  risk 
assessment  for  tebufenozide  at  this  time. 
However,  in  order  to  mitigate  the 
potential  for  tebufenozide  to  leach  into 
groundwater  or  runoff  to  surface  water, 
precautionary  language  has  been 
incorporated  into  the  product  label. 
Also,  to  the  best  of  our  knowledge, 
previous  experience  with  more 


persistent  and  mobile  pesticides  for 
which  there  have  been  available  data  to 
perform  quantitative  risk  assessments 
have  demonstrated  that  drinking  water 
exposure  is  typically  a  small  percentage 
of  the  total  exposure  when  compared  to 
the  total  dietary  exposure.  This 
observation  holds  even  for  pesticides 
detected  in  wells  and  drinking  water  at 
levels  nearing  or  exceeding  established 
MCLs.  Considering  the  precautionary 
language  on  the  label  and  based  on  our 
knowledge  of  previous  experience  with 
persistent  chemicals,  significant 
exposure  from  residues  of  tebufenozide 
in  drinking  water  is  not  anticipated. 

4.  Non-aietary  exposure. 
Tebufenozide  is  not  registered  for  either 
indoor  or  outdoor  residential  use.  Non- 
occupational exposure  to  the  general 
population  is  therefore  not  expected  and 
not  considered  in  aggregate  exposure 
estimates. 

D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
tebufenozide  with  other  substances  that 
have  a  common  mechanism  of  toxicity 
was  considered.  Tebufenozide  belongs 
to  the  class  of  insecticide  chemicals 
known  as  diacylhydrazines.  The  only 
other  diacylhydrazine  currently 
registered  for  non-food  crop  uses  is 
halofenozide.  Tebufenozide  and 
halofenozide  both  produce  a  mild, 
reversible  anemia  following  subchronic/ 
chronic  exposure  at  high  doses; 
however,  halofenozide  also  exhibits 
other  patterns  of  toxicity  (liver  toxicity 
following  subchronic  exposure  and 
developmental/systemic  toxicity 
following  acute  exposure)  which 
tebufenozide  does  not.  Given  the 
different  spectrum  of  toxicity  produced 
by  tebufenozide,  there  is  no  reliable  data 
at  the  molecular/mechanistic  level 
which  would  indicate  that  toxic  effects 
produced  by  tebufenozide  would  be 
cumulative  with  those  of  halofenozide 
(or  any  other  chemical  compound). 

In  addition  to  the  observed 
differences  in  mammalian  toxicity, 
tebufenozide  also  exhibits  unique 
toxicity  against  target  insect  pests. 
Tebufenozide  is  an  agonist  of  20- 
hydroxyecdysone,  the  insect  molting 
hormone,  and  interferes  with  the  normal 
molting  process  in  target  lepidopteran 
species  by  interacting  with  ecdysone 
receptors  from  those  species.  Unlike 
other  ecdysone  agonists  such  as 
halofenozide,  tebufenozide  does  not 
produces  symptoms  which  may  be 
indicative  of  systemic  toxicity  in  beetle 
larvae  (Coleopteran  species). 
Tebufenozide  has  a  different  spectrum 
of  activity  than  other  ecdysone  agonists. 
In  contrast  to  the  other  agonists  such  as 
halofenozide  which  act  mainly  on 


coleopteran  insects,  tebufenozide  is 
highly  specific  for  lepidopteran  insects. 

Based  on  the  overall  pattern  of 
toxicity  produced  by  tebufenozide  in 
mammalian  and  insect  systems,  the 
compound's  toxicity  appears  to  be 
distinct  from  that  of  other  chemicals, 
including  organochlorines, 
organophosphates,  carbamates, 
pyrethroids.  benzoylureas.  and  other 
diacylhydrazines.  Thus,  there  is  no 
evidence  to  date  to  suggest  that 
cumulative  effects  of  tebufenozide  and 
other  chemicals  should  be  considered. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions 
described  above  and  taking  into  account 
the  completeness  and  reliability  of  the 
toxicity  data,  the  dietary  exposure  to 
tebufenozide  from  the  current  and 
future  tolerances  will  utilize  20.1%  of 
the  RfD  for  the  U.S.  population  and 
52.0%  for  non-nursing  infants  under  1 
year  old.  Using  anticipate  residue  levels 
for  these  crops  utilizes  3.38%  of  the  RfD 
for  the  U.S.  population  and  12.0%  for 
non-nursing  infants.  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Rohm  and  Haas 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  tebufenozide 
residues  to  the  U.S.  population  and  non- 
nursing  infants. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
tebufenozide,  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
two  2-generation  reproduction  studies 
in  the  rat  are  considered.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 
Developmental  toxicity  was  not 
observed  in  developmental  studies 
using  rats  and  rabbits.  The  NOEL  for 
developmental  effects  in  both  rats  and 
rabbits  was  1,000  mg/kg/day,  which  is 
the  limit  dose  for  testing  in 
developmental  studies. In  the  2- 
generation  reproductive  toxicity  study 
in  the  rat,  the  reproductive/ 
developmental  toxicity  NOEL  of  12.1 
mg/kg/day  was  14-fold  higher  than  the 
parental  (systemic)  toxicity  NOEL  (0.85 
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mg/kg/day).  The  reproductive  (pup) 
LOEL  of  171.1  mg/kg/day  was  based  on 
a  slight  increase  in  both  generations  in 
the  number  of  pregnant  females  that 
either  did  not  deliver  or  had  difficulty 
and  had  to  be  sacrificed.  In  addition,  the 
length  of  gestation  increased  and 
implantation  sites  decreased 
significantly  in  Fl  dams.  These  effects 
were  not  replicated  at  the  same  dose  in 
a  second  2-generation  rat  reproduction 
study.  In  this  second  study, 
reproductive  effects  were  not  observed 
at  2.000  ppm  (the  NOEL  equal  to  149- 
195  mg/kg/day)  and  the  NOEL  for 
systemic  toxicity  was  determined  to  be 
25  ppm  (1.9-2.3  mg/kg/day). 

Because  these  reproductive  effects 
occurred  in  the  presence  of  parental 
(systemic)  toxicity  and  were  not 
replicated  at  the  same  doses  in  a  second 
study,  these  data  do  not  indicate  an 
increased  pre-natal  or  post-natal 
sensitivity  to  children  and  infants  (that 
infants  and  children  might  be  more 
sensitive  than  adults)  to  tebufenozide 
exposure.  FFDCA  section  408  provides 
that  EPA  shall  apply  an  additional 
safety  factor  for  infants  and  children  in 
the  case  of  threshold  effects  to  account 
for  pre-  and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  concludes  that  a  different  margin  of 
safety  is  appropriate.  Based  on  current 
toxicological  data  discussed  above,  an 
additional  uncertainty  factor  is  not 
warranted  and  the  RfD  at  0.018  mg/kg/ 
day  is  appropriate  for  assessing 
aggregate  risk  to  infants  and  children. 
Rohm  and  Haas  concludes  that  there  is 
a  reasonable  certainty  that  no  harm  will 
occur  to  infants  and  children  from 
aggregate  exposure  to  residues  of 
tebufenozide. 

F.  Internationa]  Tolerances 

There  are  no  approved  CODEX 
maximum  residue  levels  (MRLs) 
established  for  residues  of  tebufenozide. 

4.  PP  7E4829 

EPA  has  received  a  pesticide  petition 
(PP  7E4829)  from  Rohm  and  Haas 
Company,  100  Independence  Mall  West, 
Philadelphia,  PA  19106-2399, 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food.  Drug  and  Cosmetic 
Act,  21  U.S.C.  346a(d),  to  amend  40  CFR 
Part  180  by  establishing  a  tolerance  for 
residues  of  tebufenozide  [benzoic  acid, 
3,5-dimethyl-,  l-(l,l-dimethylethyl)-2- 
(4-ethylbenzoyl)  hydrazide  in  or  on  the 
raw  agricultural  commodity  kiwifruit  at 
0.5  parts  per  million  (ppm).  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 


submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  tebufenozide  in  plants  (grapes, 
apples,  rice  and  sugar  beets)  is 
adequately  understood  for  the  purposes 
of  these  tolerances.  The  metabolism  of 
tebufenozide  in  all  crops  was  similar 
and  involves  oxidation  of  the  alkyl 
substituents  of  the  aromatic  rings 
primarily  at  the  benzyUc  positions.  The 
extent  of  metabolism  and  degree  of 
oxidation  are  a  function  of  time  from 
application  to  harvest.  In  all  crops, 
parent  compound  comprised  the 
majority  of  the  total  dosage.  None  of  the 
metabolites  were  in  excess  of  10%  of  the 
total  dosage.  The  metabolism  of 
tebufenozide  in  goats  and  hens  proceeds 
along  the  same  metabolic  pathway  as 
observed  in  plants.  No  acciunulation  of 
residues  in  tissues,  milk  or  eggs 
occurred. 

2.  Analytical  method.  A  validated 
high  performance  liquid 
chromatographic  (HPLC)  analytical 
method  using  ultraviolet  (UV)  or  mass 
selective  detection  is  employed  for 
measuring  residues  of  tebufenozide  in 
kiwifruit.  The  method  involves 
extraction  by  blending  with  solvents, 
purification  of  the  extracts  by  liquid- 
liquid  partitions  and  final  purification 
of  the  residues  using  solid  phase 
extraction  column  chromatography.  The 
limit  of  quantitation  of  the  method  is 
0.02  ppm. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Tebufenozide  has 
low  acute  toxicity.  Tebufenozide 
Technical  was  practically  non-toxic  by 
ingestion  of  a  single  oral  dose  in  rats 
and  mice  (LD50  >  5.000  mg/kg)  and  was 
practically  non-toxic  by  dermal 
application  (LD50  >  5,000  mg/kg). 
Tebufenozide  Technical  was  not 
significantly  toxic  to  rats  after  a  4-hr 
inhalation  exposure  with  an  LC50  value 
of  4.5  mg/L  (highest  attainable 
concentration),  is  not  considered  to  be 
a  primary  eye  irritant  or  a  skin  irritant 
and  is  not  a  dermal  sensitizer.  An  acute 
neurotoxicity  study  in  rats  did  not 
produce  any  neurotoxic  or 
neuropathologic  effects. 

2.  Genotoxicty.  Tebufenozide 
technical  was  negative  (non-mutagenic) 
in  an  Ames  assay  with  and  without 
hepatic  enzyme  activation  and  in  a 
reverse  mutation  assay  with  E.  coli. 
Tebufenozide  technical  was  negative  in 
a  hypoxanthine  guanine  phophoribosyl 
transferase  (HGPRT)  gene  mutation 
assay  using  Chinese  hamster  ovary 


(CHO)  cells  in  culture  when  tested  with 
and  without  hepatic  enzyme  activation. 
In  isolated  rat  hepatocytes,  tebufenozide 
technical  did  not  induce  unscheduled 
DNA  synthesis  (UDS)  or  repair  when 
tested  up  to  the  maximum  soluble 
concentration  in  culture  medium. 
Tebufenozide  did  not  produce 
chromosome  effects  in  vivo  using  rat 
bone  marrow  cells  or  in  vitro  using 
Chinese  hamster  ovary  cells  (CHO).  On 
the  basis  of  the  results  from  this  battery 
of  tests,  it  is  concluded  that 
tebufenozide  is  not  mutagenic  or 
genotoxic. 

3.  Reproductive  and  developmental 
toxicity.  — i.  No  Observable  Effect 
Levels  (NOELs)  for  developmental  and 
maternal  toxicity  to  tebufenozide  were 
established  at  1,000  mg/kg/day  (Highest 
Dose  Tested)  in  both  the  rat  and  rabbit. 
No  signs  of  developmental  toxicity  were 
exhibited. 

ii.  In  a  2-generation  reproduction 
study  in  the  rat,  the  reproductive/ 
developmental  toxicity  NOEL  of  12.1 
mg/kg/day  was  14-fold  higher  than  the 
parental  (systemic)  toxicity  NOEL  10 
ppm  0.85  mg/kg/day.  Equivocal 
reproductive  effects  were  observed  only 
at  the  2.000  ppm  dose. 

iii.  In  a  second  rat  reproduction  study, 
the  equivocal  reproductive  effects  were 
not  observed  at  2,000  ppm  (the  NOEL 
equal  to  149-195  mg/kg/day)  and  the 
NOEL  for  systemic  toxicity  was 
determined  to  be  25  ppm  (1.9-2.3  mg/ 
kg/day). 

4.  Subchronic  toxicity.  — i.  The  NOEL 
in  a  90-day  rat  feeding  study  was  200 
ppm  (13  mg/kg/day  for  males,  16  mg/kg/ 
day  for  females).  The  lowest-observed- 
effect-level  (LOEL)  was  2,000  ppm  (133 
mg/kg/day  for  males,  155  mg/kg/day  for 
females).  Decreased  body  weights  in 
males  and  females  was  observed  at  the 
LOEL  of  2,000  ppm.  As  part  of  this 
study,  the  potential  for  tebufenozide  to 
produce  subchronic  neurotoxicity  was 
investigated.  Tebufenozide  did  not 
produce  neurotoxic  or  neuropathologic 
effects  when  administered  in  the  diets 
of  rats  for  3  months  at  concentrations  up 
to  and  including  the  limit  dose  of 
20,000  ppm  (NOEL  =  1,330  mg/kg/day 
for  males,  1,650  mg/kg/day  for  females). 

ii.  In  a  90-day  feeding  study  with 
mice,  the  NOEL  was  20  ppm  (3.4  and 
4.0  mg/kg/day  for  males  and  females, 
respectively).  The  LOEL  was  200  ppm 
(35.3  and  44.7  mg/kg/day  for  males  and 
females,  respectively).  Decreases  in 
body  weight  gain  were  noted  in  male 
mice  at  the  LOEL  of  200  ppm. 

iii.  A  90-day  dog  feediilg  study  gave 
a  NOEL  of  50  ppm  (2.1  mg/kg/day  for 
males  and  females).  TheLOEL  was  500 
ppm  (20.1  and  21.4  mg/kg/day  for  males 
and  females,  respectively).  At  the 
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LOEL, females  exhibited  a  decrease  in 
rate  of  weight  gain  and  males  presented 
an  increased  reticulocyte. 

iv.  A  10-week  study  was  conducted 
in  the  dog  to  examine  the  reversibility 
of  the  effects  on  hematological 
parameters  that  were  observed  in  other 
dietary  studies  with  the  dog. 
Tebufenozide  was  administered  for  6 
weeks  in  the  diet  to  4  male  dogs  at 
concentrations  of  either  0  or  1,500  ppm. 
After  the  6th  week,  the  dogs  receiving 
treated  feed  were  switched  to  the 
control  diet  for  4  weeks.  Hematological 
parameters  were  measured  in  both 
groups  prior  to  treatment,  at  the  end  of 
the  6-week  treatment,  after  2  weeks  of 
recovery  on  the  control  diet  and  after  4 
weeks  of  recovery  on  the  control  diet. 
All  hematological  parameters  in  the 
treated/recovery  group  were  returned  to 
control  levels  indicating  that  the  effects 
of  tebufenozide  on  the  hemopoietic 
system  are  reversible  in  the  dog. 

V.  In  a  28-day  dermal  toxicity  study 
in  the  rat,  the  NOEL  was  1,000  mg/kg/ 
day,  the  highest  dose  tested. 
Tebufenozide  did  not  produce  toxicity 
in  the  rat  when  administered  dermally 
for  4  weeks  at  doses  up  to  and  including 
the  limit  dose  of  1,000  mg/kg/day. 

5.  Chronic  toxicity.  Chronic  Feeding 
Toxicity  and  Carcinogenicity: 

i.  A  1  year  feeding  study  in  dogs 
resulted  in  decreased  red  blood  cells, 
hematocrit,  and  hemoglobin  and 
increased  Heinz  bodies,  reticulocytes, 
and  platelets  at  the  Lowest  Observed 
Effect  Level  (LOEL)  of  8.7  mg/kg/day. 
The  NOEL  in  this  study  was  1.8  mg/kg/ 
day. 

ii.  An  18— month  mouse 
carcinogenicity  study  showed  no  signs 
of  carcinogenicity  at  dosage  levels  up  to 
and  including  1,000  ppm,  the  highest 
dose  tested. 

iii.  In  a  combined  rat  chronic/ 
oncogenicity  study,  the  NOEL  for 
chronic  toxicity  was  100  ppm  (4.8  and 
6.1  mg/kg/day  for  males  and  females, 
respectively)  and  the  LOEL  was  1,000 
ppm  (48  and  61  mg/kg/day  for  males 
and  females,  respectively).  No 
carcinogenicity  was  observed  at  the 
dosage  levels  up  to  2,000  ppm  (97  mg/ 
kg/day  and  125  mg/kg/day  for  males 
and  females,  respectively). 

6.  Animal  metabolism.  The 
adsorption,  distribution,  excretion  and 
metabolism  of  tebufenozide  in  rats  was 
investigated.  Tebufenozide  is  partially 
absorbed,  is  rapidly  excreted  and  does 
not  accumulate  in  tissues.  Although 
tebufenozide  is  mainly  excreted 
unchanged,  a  number  of  polar 
metabolites  were  identified.  These 
metabolites  are  products  of  oxidation  of 
the  benzylic  ethyl  or  methyl  side  chains 
of  the  molecule.  These  metabolites  were 


detected  in  plant  and  other  animal  (rat, 
goat,  hen)  metabolism  studies. 

7.  Metabolite  toxicology.  Common 
metabolic  pathways  for  tebufenozide 
have  been  identified  in  both  plants 
(grape,  apple,  rice  and  sugar  beet)  and 
animals  (rat,  goat,  hen).  The  metabolic 
pathway  common  to  both  plants  and 
animals  involves  oxidation  of  the  alkyl 
substituents  (ethyl  and  methyl  groups) 
of  the  aromatic  rings  primarily  at  the 
benzylic  positions.  Extensive 
degradation  and  elimination  of  polar 
metabolites  occurs  in  animals  such  that 
residue  are  unlikely  to  accumulate  in 
humans  or  animals  exposed  to  these 
residues  through  the  diet. 

8.  Endocrine  disruption.  Estrogenic 
Effects.  The  toxicology  profile  of 
tebufenozide  shows  no  evidence  of 
physiological  effects  characteristic  of 
the  disruption  of  the  hormone  estrogen. 
Based  on  structure-activity  information, 
tebufenozide  is  unlikely  to  exhibit 
estrogenic  activity.  Tebufenozide  was 
not  active  in  a  direct  in  vitro  estrogen 
binding  assay.  No  indicators  of 
estrogenic  or  other  endocrine  effects 
were  observed  in  mammalian  chronic 
studies  or  in  mammalian  and  avian 
reproduction  studies.  Ecdysone  has  no 
known  effects  in  vertebrates.  Overall, 
the  weight  of  evidence  provides  no 
indication  that  tebufenozide  has 
endocrine  activity  in  vertebrates. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Use  of  an 
agricultural  pesticide  may  result, 
directly  or  indirectly  in  pesticide 
residues  in  food.  These  residues  are 
determined  by  chemical  analysis.  Data 
from  field  studies  are  evaluated  to 
determine  the  appropriate  level  of 
residue  that  would  not  be  exceeded  if 
the  pesticide  were  used  according  to  the 
label  use  directions. 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 
primary  non-food  sources  of  exposure 
the  Agency  looks  at  include  drinking 
water  (whether  from  groundwater  or 
surface  water),  and  exposure  through 
pesticide  use  in  gardens,  lawns  or 
buildings  (residential  and  other  indoor 
uses).  In  evaluating  food  exposures,  EPA 
takes  into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children. 

2.  Food.  Tolerances  for  residues  of 
tebufenozide  are  currently  expressed  as 
benzoic  acid,  3,5-dimethyl-l-(l,l- 
dimethylethyl)-2(4-ethylbenzoyl) 
hydrazide.  Tolerances  currently  exist  for 
residues  on  apples  at  1.0  ppm  (import 


tolerance)  and  on  walnuts  at  0.1  ppm 
(see  40  CFR  180.482).  In  addition  to  this 
action,  a  request  to  establish  a  tolerance 
in  or  on  kiwifruit.  other  petitions  are 
pending  for  the  following  tolerances: 
pome  fruit,  livestock  commodities, 
pecans,  wine  grapes  (import  tolerance), 
cotton,  and  the  crop  subgroups  leaf\- 
greens,  leaf  petioles,  head  and  stem 
Brassica  and  leaf\'  Brassica  greens. 

i.  Acute  rjsk.  No  appropriate  acute 
dietar\'  endpoint  was  identified  by  the 
Agency.  This  risk  assessment  is  not 
required. 

ii.  Chronic  risk.  For  chronic  dietar\ 
risk  assessment,  the  tolerance  values  are 
used  and  the  assumption  that  all  of 
these  crops  which  are  consumed  in  the 
U.S.  will  contain  residues  at  the 
tolerance  level.  The  theoretical 
maximum  residue  contribution  (TMRC) 
using  existing  and  future  potential 
tolerances  for  tebufenozide  on  food 
crops  is  obtained  by  multiplying  the 
tolerance  level  residues  (existing  and 
proposed)  by  the  consumption  data 
which  estimates  the  amount  of  those 
food  products  consumed  by  various 
population  subgroups  and  assuming 
that  100%  of  the  food  crops  grown  in 
the  U.S.  are  treated  with  tebufenozide. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  from  current  and 
future  tolerances  is  calculated  using  the 
Dietary  Exposure  Evaluation  Model 
(Version  5.03b.  licensed  by  Novigen 
Sciences  Inc.)  which  uses  USDA  food    — 
consumption  data  from  the  1989-1992 
sur\ey. 

With  the  current  and  proposed  uses  of 
tebufenozide.  the  TMRC  estimate 
represents  20.1%  of  the  Reference  Dose 
(RfD)  for  the  U.S.  population  as  a  whole. 
The  subgroup  with  the  greatest  chronic 
exposure  is  non-nursing  infants  (less 
than  1  year  old),  for  which  the  TMRC 
estimate  represents  52.0%  of  the  RfD. 
Using  anticipate  residue  levels  for  these 
crops  utilizes  3.38%  of  the  RfD  for  the 
U.S.  population  and  12.0%  for  non- 
nursing  infants.  The  chronic  dietary 
risks  from  these  uses  do  not  exceed 
EPA's  level  of  concern. 

3.  Drinking  water.  An  additional 
potential  source  of  dietary  exposure  to 
residues  of  pesticides  are  residues  in 
drinking  water.  Review  of 
environmental  fate  data  by  the 
Environmental  Fate  and  Effects  Division 
concludes  that  tebufenozide  is 
moderately  persistent  to  persistent  and 
mobile,  and  could  potentially  leach  to 
groundwater  and  runoff  to  surface  water 
under  certain  environmental  conditions. 
However,  in  terrestrial  field  dissipation 
studies,  residues  of  tebufenozide  and  its 
soil  metabolites  showed  no  downward 
mobilitv  and  remained  associated  with 
the  upper  layers  of  soil.  Foliar 
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interception  (up  to  60%  of  the  total 
dosage  applied)  by  target  crops  reduces 
the  ground  level  residues  of 
tebufenozide.  There  is  no  established 
Maximum  Concentration  Level  (MCL) 
for  residues  of  tebufenozide  in  drinking 
water.  No  drinking  water  health 
advisory  levels  have  been  established 
for  tebufenozide. 

There  are  no  available  data  to  perform 
a  quantitative  drinking  water  risk 
assessment  for  tebufenozide  at  this  time. 
However,  in  order  to  mitigate  the 
potential  for  tebufenozide  to  leac:h  into 
groundwater  or  runoff  to  surface  water. 
precautionary  language  has  been 
incorporated  into  the  product  label. 
.Mso.  to  the  best  of  our  knowledge, 
prev  ious  experience  with  more 
persistent  and  mobile  pesticides  for 
which  there  have  been  available  data  to 
perform  quantitative  risk  assessments 
have  demonstrated  that  drinking  water 
exposure  is  typically  a  small  percentage 
of  the  total  exposure  when  compared  to 
the  total  dietary  exposure.  This 
observation  holds  even  for  pesticides 
detected  in  wells  and  drinking  water  at 
levels  nearing  or  exceeding  established 
MCLs.  Considering  the  precautionary 
language  on  the  label  and  based  on  our 
knowledge  of  previous  experience  with 
persistent  chemicals,  significant 
exposure  from  residues  of  tebufenozide 
in  drinking  water  is  not  anticipated. 

4.  \'on-(U(^tar\  exposure-. 
Tebufenozide  is  not  registered  for  either 
indoor  or  outdoor  residential  use.  Non- 
occupational exposure  to  the  general 
population  is  therefore  not  expected  and 
not  considered  in  aggregate  exposure 
estimates. 

D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
tebufenozide  with  other  substances  that 
have  a  common  mechanism  of  toxicity 
was  considered.  Tebufenozide  belongs 
'o  the  class  of  in.secticide  chemicals 
known  as  diacylhydrazines.  The  only 
other  diacylhydrazine  currentlv 
■egistered  for  non-food  crop  uses  is 
lalofenozide.  Tebufenozide  and 
lalofenozide  both  produce  a  mild, 
eversible  anemia  following  subchronic/ 
':hronic  exposure  at  high  doses: 
however,  halofenozide  also  exhibits 
Mther  patterns  of  toxicity  fliver  toxicity 
ollowing  subchronic  exposure  and 
developmental/systemic  toxicity 
■  following  acute  exposure)  which 
tebufenozide  does  not.  Civen  the 
different  spectrum  of  toxicity  produced 
by  tebufenozide.  there  is  no  reliable  data 
at  the  molecular/mechanistic  level 
which  would  indicate  that  toxic  effects 
produced  by  tebufenozide  would  be 
cumulative  with  those  of  halofenozide 
loi  ill.    nthw  chemical  con.pciuiu^ 


In  addition  to  the  observed 
differences  in  mammalian  toxicity, 
tebufenozide  also  exhibits  unique 
to.xicity  against  target  insect  pests. 
Tebufenozide  is  an  agonist  of  20- 
hydro.xyecdysone,  the  insect  molting 
hormone,  and  interferes  with  the  normal 
m.olting  process  in  target  lepidopteran 
species  by  interacting  with  ecdysone 
receptors  from  those  species.  Unlike 
other  ecdysone  agonists  such  as 
halofenozide.  tebufenozide  does  not 
produces  symptoms  which  may  be 
indicative  of  systemic  toxicity  in  beetle 
larvae  (Coleopteran  species). 
Tebufenozide  has  a  different  spectrum 
of  activity  than  other  ecdysone  agonists. 
In  contrast  to  the  other  agonists  such  as 
halofenozide  which  act  mainly  on 
coleopteran  insects,  tebufenozide  is 
highly  specific  for  lepidopteran  insects. 

Based  on  the  overall  pattern  of 
toxicity  produced  by  tebufenozide  in 
mammalian  and  insect  svstems.  the 
compound's  toxicitv  appears  to  be 
distinct  from  that  of  other  chemicals, 
including  organochlorines, 
organophosphates.  carbamates, 
pyrethroids,  btmzoylureas.  and  other 
diacylhydrazines.  Thus,  there  is  no 
evidence  to  date  to  suggest  that 
cumulative  effects  of  tebufenozide  and 
other  chemicals  should  be  considered. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions 
described  above  and  taking  into  account 
the  completeness  and  reliability  of  the 
toxicity  data,  the  dietary  exposure  to 
tebufenozide  from  the  current  and 
future  tolerances  will  utilize  20.1%  of 
the  RfD  for  the  U.S.  population  and 
.52.0%  for  non-nursing  infants  under  1 
year  old.  Using  anticipate  residue  levels 
for  these  crops  utilizes  3.38%  of  the  RfD 
for  the  U.S.  population  and  12.0%  for 
non-nursing  infants.  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  dailv 
^Sgr^gafe  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
:o  human  health.  Rohm  and  Haas 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  tebufenozide 
residues  to  the  U.S.  population  and  non- 
aursing  infants. 

2.  Infants  and  children.  In  assessing 
ihe  potential  for  additional  sensitivitv  of 
infants  and  children  to  residues  ot 
tebufenozide,  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
two  2-generation  reproduction  studies 
in  the  rat  are  considered.  The 
developmental  toxicity  studies  are 
de.signed  to  evaluate  adverse  effect,>^  on 
flii  developing  (  ifJ'ti:  ,m  resultiiu  ♦^lon. 


pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 
Developmental  toxicity  was  not 
observed  in  developmental  studies 
using  rats  and  rabbits.  The  NOEL  for 
developmental  effects  in  both  rats  and 
rabbits  was  1,000  mg/kg/day,  which  is 
the  limit  dose  for  testing  in 
developmental  studies. 

In  the  2-generation  reproductive 
toxicity  study  in  the  rat,  the 
reproductive/  developmental  toxicity 
NOEL  of  12.1  mg/kg/day  was  14-fold 
higher  than  the  parental  (svstemic) 
toxicity  NOEL  (0.85  mg/kg/dav).  The 
reproductive  (pup)  LOEL  of  171.1  mg/ 
kg/day  was  based  on  a  slight  increase  in 
both  generations  in  the  number  of 
pregnant  females  that  either  did  not 
deliver  or  had  difficulty  and  had  to  be 
sacrificed.  In  addition,  the  length  of 
gestation  increased  and  implantation 
sites  decreased  significantly  in  Fl  dams. 
These  effects  were  not  replicated  at  the 
same  dose  in  a  sec(md  2-generation  rat 
reproduction  study.  In  this  second 
study,  reproductive  effects  were  not 
observed  at  2,000  ppm  (the  NOEL  equal 
to  149-195  mg/kg/day)  and  the  NOEL 
for  systemic  toxicity  was  determineo  to 
be  25  ppm  (1.9-2.3'mg/kg/day). 

Becau.se  these  reproductive  effects 
occurred  in  the  presence  of  parental 
(systemic)  toxicity  and  were  not 
replicated  at  the  same  doses  in  a  second 
study,  these  data  do  not  indicate  an 
increased  pre-natal  or  post-natal 
sensitivity  to  children  and  infants  (that 
infants  and  children  might  be  more 
sensitive  than  adults)  to  tebufenozide 
exposure.  FFDCA  section  408  provides 
that  EPA  shall  apply  an  additional 
safety  factor  for  infants  and  children  in 
the  case  of  threshold  effects  to  account 
for  pre-  and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  concludes  that  a  different  maigii   o. 
safety  is  appropriate.  Based  on  current 
toxicological  data  discussed  above,  an 
additional  uncertainty  factor  is  not 
warranted  and  the  RfD  at  C.Olfc  ing/kg/ 
day  is  appropriate  for  assessing 
aggregate  risk  to  infants  and  children. 
Rohm  and  Haas  concludes  that  there  is 
a  reasonable  certainty  that  no  harm  vvil 
occur  to  infants  and  children  from 
aggre!gate  exposure  to  residues  of 
tebufenozide. 

F.  International  Tolerances 

There  are  no  approved  CODEX 
maximum  residue  levels  (MRLs) 
estaMisiieo  -or  resu.  Ui.s  ■.  1  tebi'iei  ozicie. 
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5.  PP  7F4863 

EPA  has  received  a  pesticide  petition 
(PP  7F4863)  from  Rohm  and  Haas 
Company,  100  hidependence  Mall  West, 
Philadelphia.  PA.  19106-2399, 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act.  21  U.S.C.  346a(d),  to  amend  40  CFR 
Part  180  by  establishing  a  tolerance  for 
residues  of  tebufenozide  [benzoic  acid. 
3,5-dimethyl-.  l-(l.l-<iimethylethyl)-2- 
(4-ethylbenzoyl)  hydrazide  in  or  on  the 
raw  agricultural  commodity  sugarcane 
and  sugarcane  molasses  at  0.3  and  1.0 
parts  per  million  (ppm)  respectively. 
EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  tebufenozide  in  plants  (grapes, 
apples,  rice  and  sugar  beets)  is 
adequately  understood  for  the  purposes 
of  these  tolerances.  The  metabolism  of 
tebufenozide  in  all  crops  was  similar 
and  involves  oxidation  of  the  alkyl 
substituents  of  the  aromatic  rings 
primarily  at  the  benzylic  positions.  The 
extent  of  metabolism  and  degree  of 
oxidation  are  a  function  of  time  from 
application  to  harvest.  In  all  crops, 
parent  compound  comprised  the 
majority  of  the  total  dosage.  None  of  the 
metabolites  were  in  excess  of  10%  of  the 
total  dosage.  The  metabolism  of 
tebufenozide  in  goats  and  hens  proceeds 
along  the  same  metabolic  pathway  as 
observed  in  plants.  No  accumulation  of 
residues  in  tissues,  milk  or  eggs 
occurred. 

2.  Analytical  method.  A  validated 
high  performance  liquid 
chromatographic  (HPLC)  analytical 
method  using  ultraviolet  (UV)  detection 
is  employed  for  measuring  residues  of 
tebufenozide  in  sugarcane,  molasses  and 
refined  sugar.  The  method  involves 
extraction  by  blending  with  solvents, 
purification  of  the  extracts  by  liquid- 
liquid  partitions  and  final  purification 
of  the  residues  using  solid  phase 
extraction  column  chromatography.  The 
limit  of  quantitation  of  the  method  for 
sugarcane,  refined  sugar  and  molasses  is 
0.01  ppm. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Tebufenozide  has 
low  acute  toxicity.  Tebufenozide 
Technical  was  practically  non-toxic  by 
ingestion  of  a  single  oral  dose  in  rats 


and  mice  (LJDso  >  5,000  mg/kg)  and  was 
practically  non-toxic  by  dermal 
application  (LD50  >  5,000  mg/kg). 
Tebufenozide  Technical  was  not 
significantly  toxic  to  rats  after  a  4-hr 
inhalation  exposure  with  an  LC50  value 
of  4.5  mg/L  (highest  attainable 
concentration),  is  not  considered  to  be 
a  primary  eye  irritant  or  a  skin  irritant 
and  is  not  a  dermal  sensitizer.  An  acute 
neurotoxicity  study  in  rats  did  not 
produce  any  neurotoxic  or 
neuropathologic  effects. 

2.  Genotoxicty.  Tebufenozide 
technical  was  negative  (non-mutagenic) 
in  an  Ames  assay  with  and  without 
hepatic  enzyme  activation  and  in  a 
reverse  mutation  assay  with  E.  coli. 
Tebufenozide  technical  was  negative  in 
a  hypoxanthine  guanine  phophoribosvl 
transferase  (HGPRT)  gene  mutation 
assay  using  Chinese  hamster  ovary 
(CHO)  cells  in  culture  when  tested  with 
and  without  hepatic  enzyme  activation. 
In  isolated  rat  hepatocytes,  tebufenozide 
technical  did  not  induce  unscheduled 
DNA  synthesis  (UDS)  or  repair  when 
tested  up  to  the  maximum  soluble 
concentration  in  culture  medium. 
Tebufenozide  did  not  produce 
chromosome  effects  in  vivo  using  rat 
bone  marrow  cells  or  in  vitro  using 
Chinese  hamster  ovary  cells  (CHO).  On 
the  basis  of  the  results  from  this  battery 
of  tests,  it  is  concluded  that 
tebufenozide  is  not  mutagenic  or 
genotoxic. 

3.  Reproductive  and  developmental 
toxicity.  — i.  No  Observable  Effect 
Levels  (NOELs)  for  developmental  and 
maternal  toxicity  to  tebufenozide  were 
established  at  1.000  mg/kg/day  (Highest 
Dose  Tested)  in  both  the  rat  and  rabbit. 
No  signs  of  developmental  toxicity  were 
exhibited. 

ii.  In  a  2-generation  reproduction 
study  in  the  rat.  the  reproductive/ 
developmental  toxicity  NOEL  of  12.1 
mg/kg/day  was  14-fold  higher  than  the 
parental  (systemic)  toxicity  NOEL  10 
ppm  0.85  mg/kg/day.  Equivocal 
reproductive  effects  were  observed  only 
at  the  2,000  ppm  dose. 

iii.  In  a  second  rat  reproduction  study, 
the  equivocal  reproductive  effects  were 
not  observed  at  2.000  ppm  (the  NOEL 
equal  to  149-195  mg/kg/day)  and  the 
NOEL  for  systemic  toxicity  was 
determined  to  be  25  ppm  (1.9-2.3  mg/ 
kg/day). 

4.  Subchronic  toxicity.  — i.  The  NOEL 
in  a  90-day  rat  feeding  study  was  200 
ppm  (13  mg/kg/day  for  males,  16  mg/kg/ 
day  for  females).  The  lowest-observed- 
effect-level  (LOEL)  was  2,000  ppm  (133 
mg/kg/day  for  males,  155  mg/kg/day  for 
females).  Decreased  body  weights  in 
males  and  females  was  observed  at  the 
LOEL  of  2.000  ppm.  As  part  of  this 


study,  the  potential  for  tebufenozide  to 
produce  subchronic  neurotoxicity  was 
investigated.  Tebufenozide  did  not 
produce  neurotoxic  or  neuropathologic 
effects  when  administered  in  the  diets 
of  rats  for  3  months  at  concentrations  up 
to  and  including  the  limit  dose  of 
20.000  ppm  (NOEL  =  1.330  mg/kg/day 
for  males,  1.650  mg/kg/day  for  females). 

ii.  In  a  90-day  feeding  studv  with 
mice,  the  NOEL  was  20  ppm  (3.4  and 
4.0  mg/kg/day  for  males  and  females, 
respectively).  The  LOEL  was  200  ppm 
(35.3  and  44.7  mg/kg/day  for  males  and 
females,  respectively)  E)ecreases  in 
body  weight  gain  were  noted  in  male 
mice  at  the  LOEL  of  200  ppm. 

iii.  A  90-day  dog  feeding  studv  gave 
a  NOEL  of  50  ppm  (2.1  mg/kg/day  for 
males  and  females).  The  LOEL  was  500 
ppm  (20.1  and  21.4  mg/kg/day  for  males 
and  females,  respectively).  At  the  LOEL. 
females  exhibited  a  decrease  in  rate  of 
weight  gain  and  males  presented  an 
increased  reticuloc\1e. 

iv.  A  10-week  study  was  conducted 
in  the  dog  to  examine  the  reversibility 
of  the  effects  on  hematological 
parameters  that  were  observed  in  other 
dietary  studies  with  the  dog. 
Tebufenozide  was  administered  for  6 
weeks  in  the  diet  to  4  male  dogs  at 
concentrations  of  either  0  or  1.500  ppm. 
After  the  6th  week,  the  dogs  ref;eiving 
treated  feed  were  switched  to  the 
control  diet  for  4  weeks.  Hematological 
parameters  were  measured  in  both 
groups  prior  to  treatment,  at  the  end  of 
the  6-week  treatment,  after  2  weeks  of 
recovery  on  the  control  diet  and  after  4 
weeks  of  recovery  on  the  control  diet. 
All  hematological  parameters  in  the 
treated/recovery  group  were  returned  to 
control  levels  indicating  that  the  effects 
of  tebufenozide  on  the  hemopoietic 
system  are  reversible  in  the  dog. 

v.  In  a  28-day  dermal  toxicity  study 
in  the  rat,  the  NOEL  was  1.000  mg/kg/ 
day.  the  highest  dose  tested. 
Tebufenozide  did  not  produce  toxicity 
in  the  rat  when  administered  dermally 
for  4  weeks  at  doses  up  to  and  including 
the  limit  dose  of  1.000  mg/kg/day. 

5.  Chronic  toxicity.  — i.  A  1  vear 
feeding  study  in  dogs  resulted  in 
decreased  red  blood  cells,  hematocrit, 
and  hemoglobin  and  increased  Heinz 
bodies,  reticulocytes,  and  platelets  at 
the  Lowest  Observed  Effect  Level 
(LOEL)  of  8.7  mg/kg/day.  The  NOEL  in 
this  study  was  1.8  mg/kg/day. 

ii.  An  i 8-month  mouse 
carcinogenicity  study  showed  no  signs 
of  carcinogenicity  at  dosage  levels  up  to 
and  including  1,000  ppm.  the  highest 
dose  tested. 

iii.  In  a  combined  rat  ctironic/ 
oncogenicity  study,  the  NOEL  for 
chronic  toxicity  was  100  ppm  (4.8  and 
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6.1  mg/kg/day  for  males  and  females, 
respectively)  and  the  LOEL  was  1,000 
ppm  (48  and  61  mg/kg/day  for  males 
and  females,  respectively).  No 
carcinogenicity  was  observed  at  the 
dosage  levels  up  to  2,000  ppm  (97  mg/ 
kg/day  and  125  mg/I^day  for  males 
and  females,  respectively). 

6.  Animal  metabolism.  The 
adsorption,  distribution,  excretion  and 
metabolism  of  tebufenozide  in  rats  was 
investigated.  Tebufenozide  is  partially 
absorbed,  is  rapidly  excreted  and  does 
not  acciunulate  in  tissues.  Although 
tebufenozide  is  mainly  excreted 
unchanged,  a  number  of  polar 
metabolites  were  identified.  These 
metabolites  are  products  of  oxidation  of 
the  benzylic  ethyl  or  methyl  side  chains 
of  the  molecule.  These  metabolites  were 
detected  in  plant  and  other  animal  (rat, 
goat,  hen)  metabolism  studies. 

7.  Metabolite  toxicology.  Common 
metabolic  pathways  for  tebufenozide 
have  been  identified  in  both  plants 
(grape,  apple,  rice  and  sugar  beet)  and 
animals  (rat.  goat.  hen),  llie  metabolic 
pathway  common  to  both  plants  and 
animals  involves  oxidation  of  the  alkyl 
substituents  (ethyl  and  methyl  groups) 
of  the  aromatic  rings  primarily  at  the 
benzylic  positions.  Extensive 
degradation  and  elimination  of  polar 
metabolites  occurs  in  animals  such  that 
residue  are  unlikely  to  accumulate  in 
humans  or  animals  exposed  to  these 
residues  through  the  diet. 

8.  Endocrine  disruption.  The 
toxicology  profile  of  tebufenozide  shows 
no  evidence  of  physiological  effects 
characteristic  of  the  disruption  of  the 
hormone  estrogen.  Based  on  structure- 
activity  information,  tebufenozide  is 
unlikely  to  exhibit  estrogenic  activity. 
Tebufenozide  was  not  active  in  a  direct 
in  vitro  estrogen  binding  assay.  No 
indicators  of  estrogenic  or  other 
endocrine  effects  were  observed  in 
mammalian  chronic  studies  or  in 
mammalian  and  avian  reproduction 
studies.  Ccdysone  has  no  known  effects 
in  vertebrates.  Overall,  the  weight  of 
evidence  provides  no  indication  that 
tebufenozide  has  endocrine  activity  in 
vertebrates. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Use  of  an 
agricultural  pesticide  may  result, 
directly  or  indirectly  in  pesticide 
residues  in  food.  These  residues  are 
determined  by  chemical  analysis.  Data 
from  field  studies  are  evaluated  to 
determine  the  appropriate  level  of 
residue  that  would  not  be  exceeded  if 
the  pesticide  were  used  according  to  the 
label  use  directions. 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 


information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 
primary  non-food  sources  of  exposure 
the  Agency  looks  at  include  drinking 
water  (whether  from  groundwater  or 
surface  water),  and  exposure  through 
pesticide  use  in  gardens,  lawTis  or 
buildings  (residential  and  other  indoor 
uses).  In  evaluating  food  exposures,  EPA 
takes  into  account  veuying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  In  examining  aggregate 
exposure,  FQPA  directs  EPA  to  consider 
available  information  concerning 
exposures  from  the  pesticide  residue  in 
food  and  all  other  non-occupational 
exposures.  The  primary  non-food 
sources  of  exposure  the  Agency  looks  at 
include  drinking  water  (whether  from 
groundwater  or  surfece  water),  and 
exposure  through  pesticide  use  in 
gardens,  lawns  or  buildings  (residential 
and  other  indoor  uses).  In  evaluating 
food  exposures,  EPA  takes  into  account 
varying  consumption  patterns  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children. 

2.  Food.  Tolerances  for  residues  of 
tebufenozide  are  currently  expressed  as 
benzoic  acid.  3,5-dimethyl-l-^l,l- 
dimethylethyl)-2(4-ethylbenzoyl) 
hydrazide.  Tolerances  currently  exist  for 
residues  on  apples  at  1.0  ppm  (import 
tolerance)  and  on  walnuts  at  0.1  ppm 
(see  40  CFR  180.482).  In  addition  to  this 
action,  a  request  to  establish  tolerance 
in  or  on  sugarcane  and  sugarcane 
molasses,  other  petitions  are  pending  for 
the  following  tolerances:  pome  fruit, 
livestock  commodities,  pecans,  wine 
grapes  (import  tolerance),  cotton,  and 
the  crop  subgroups  leafy  greens,  leaf 
petioles,  head  and  stem  Brassica  and 
leafy  Brassica  greens  and  kiwifruit. 

i.  Acute  risk.  No  appropriate  acute 
dietary  endpoint  was  identified  by  the 
Agency.  This  risk  assessment  is  not 
required. 

ii.  Chronic  risk.  For  chronic  dietary 
risk  assessment,  the  tolerance  values  are 
used  and  the  assumption  that  all  of 
these  crops  which  are  consumed  in  the 
U.S.  will  contain  residues  at  the 
tolerance  level.  The  theoretical 
maximum  residue  contribution  (TMRC) 
using  existing  and  future  potential 
tolerances  for  tebufenozide  on  food 
crops  is  obtained  by  multiplying  the 
tolerance  level  residues  (existing  and 
proposed)  by  the  consumption  data 
which  estimates  the  amount  of  those 
food  products  consumed  by  various 
population  subgroups  and  assuming 
that  100%  of  the  food  crops  grown  in 
the  U.S.  are  treated  v«th  tebufenozide. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  from  current  and 


future  tolerances  is  calculated  using  the 
Dietary  Exposure  Evaluation  Model 
(Version  5.03b,  licensed  by  Novigen 
Sciences  Inc.)  which  uses  USDA  food 
consumption  data  from  the  1989-1992 
survey. 

With  the  current  and  proposed  uses  of 
tebufenozide,  the  TMRC  estimate 
represents  28.9%  of  the  Reference  Dose 
(RfD)  for  the  U.S.  population  as  a  whole. 
The  subgroup  with  the  greatest  chronic 
exposure  is  non-nursing  infants  (less 
than  1  year  old),  for  which  the  TMRC 
estimate  represents  57.0%  of  the  RfD. 
Using  anticipate  residue  levels  for  these 
crops  utilizes  5.37%  of  the  RfD  for  the 
U.S.  population  and  13.0%  for  non- 
nursing  infents.  The  chronic  dietary 
risks  from  these  uses  do  not  exceed 
EPA's  level  of  concern. 

3.  Drinking  water.  An  additional 
potential  source  of  dietary  exposure  to 
residues  of  pesticides  are  residues  in 
drinking  water.  Review  of 
environmental  fate  data  by  the 
Environmental  Fate  and  Effects  Division 
concludes  that  tebufenozide  is 
moderately  persistent  to  persistent  and 
mobile,  and  could  potentially  leach  to 
groundwater  and  runoff  to  surface  water 
under  certain  environmental  conditions. 
However,  in  terrestrial  field  dissipation 
studies,  residues  of  tebufenozide  and  its 
soil  metabolites  showed  no  downward 
mobility  and  remained  associated  with 
the  upper  layers  of  soil.  Foliar 
interception  (up  to  60%  of  the  total 
dosage  applied)  by  target  crops  reduces 
the  ground  level  residues  of 
tebufenozide.  There  is  no  established 
Maximum  Conaentration  Level  (MCL) 
for  residues  of  tebufenozide  in  drinking 
water.  No  drinking  water  health 
advisory  levels  have  been  established 
for  tebufenozide.  lliere  are  no  available 
data  to  perform  a  quantitative  drinking 
water  risk  assessment  for  tebufenozide 
at  this  time.  However,  in  order  to 
mitigate  the  potential  for  tebufenozide 
to  leach  into  groundwater  or  nmoff  to 
surface  water,  precautionary  language 
has  been  incorporated  into  the  product 
label.  Also,  to  the  best  of  our 
knowledge,  previous  experience  with 
more  persistent  and  mobile  pesticides 
for  which  there  have  been  available  data 
to  perform  quantitative  risk  assessments 
have  demonstrated  that  drinking  water 
exposure  is  typically  a  small  percentage 
of  the  total  exposure  when  compared  to 
the  total  dietary  exposure.  This 
observation  holds  even  for  pesticides 
detected  in  wells  and  drinking  water  at 
levels  nearing  or  exceeding  established 
MCLs.  Considering  the  precautionary 
language  on  the  label  and  based  on  our 
knowledge  of  previous  experience  with 
persistent  chemicals,  significant 
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exposure  from  residues  of  tebufenozide 
in  drinking  water  is  not  anticipated. 

4.  Non-dietary  exposure. 
Tebufenozide  is  not  registered  for  either 
indoor  or  outdoor  residential  use.  Non- 
occupational exposure  to  the  general 
population  is  therefore  not  expected  and 
not  considered  in  aggregate  exposure 
estimates. 

D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
tebufenozide  with  other  substances  that 
have  a  common  mechanism  of  toxicity 
was  considered.  Tebufenozide  belongs 
to  the  class  of  insecticide  chemicals 
known  as  diacylhydrazines.  The  only 
other  diacylhydrazine  currently 
registered  for  non-food  crop  uses  is 
halofenozide.  Tebufenozide  and 
halofenozide  both  produce  a  mild, 
reversible  anemia  following  subchronic/ 
chronic  exposure  at  high  doses; 
however,  halofenozide  also  exhibits 
other  patterns  of  toxicity  (liver  toxicity 
following  subchronic  exposure  and 
developmental/systemic  toxicity 
following  acute  exposure)  which 
tebufenozide  does  not.  Given  the 
different  spectrum  of  toxicity  produced 
by  tebufenozide,  there  is  no  reliable  data 
at  the  molecular/mechanistic  level 
which  would  indicate  that  toxic  effects 
produced  by  tebufenozide  would  be 
cumulative  with  those  of  halofenozide 
(or  any  other  chemical  compound). 

In  addition  to  the  observed 
differences  in  mammalian  toxicity, 
tebufenozide  also  exhibits  unique 
toxicity  against  target  insect  pests. 
Tebufenozide  is  an  agonist  of  20- 
hydroxyecdysone,  the  insect  molting 
hormone,  and  interferes  with  the  normal 
molting  process  in  target  lepidopteran 
species  by  interacting  with  ecdysone 
receptors  from  those  species.  Unlike 
other  ecdysone  agonists  such  as 
halofenozide,  tebufenozide  does  not 
produces  symptoms  which  may  be 
indicative  of  systemic  toxicity  in  beetle 
larvae  (Coleopteran  species). 
Tebufenozide  has  a  different  spectrum 
of  activity  than  other  ecdysone  agonists. 
In  contrast  to  the  other  agonists  such  as 
halofenozide  which  act  mainly  on 
coleopteran  insects,  tebufenozide  is 
highly  specific  for  lepidopteran  insects. 

Based  on  the  overall  pattern  of 
toxicity  produced  by  tebufenozide  in 
mammalian  and  insect  systems,  the 
compound's  toxicity  appears  to  be 
distinct  from  that  of  other  chemicals, 
including  organochlorines, 
organophosphates,  carbamates, 
pyrethroids,  benzoylureas,  and  other 
diacylhydrazines.  Thus,  there  is  no 
evidence  to  date  to  suggest  that 
cumulative  effects  of  tebufenozide  and 
other  chemicals  should  be  considered. 


E.  Safety  Determination 

1.  U.S.  popuIation.Using  the 
conservative  exposure  assumptions 
described  above  and  taking  into  account 
the  completeness  and  reliabiUty  of  the 
toxicity  data,  the  dietary  exposure  to 
tebufenozide  from  the  current  and 
future  tolerances  will  utilize  28.9%  of 
the  RfD  for  the  U.S.  population  and 
57.0%  for  non-nursing  infants  under  1 
year  old.  Using  anticipate  residue  levels 
for  these  crops  utilizes  5.37%  of  the  RfD 
for  the  U.S.  population  and  13.0%  for 
non-nursing  infants.  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Rohm  and  Haas 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  tebufenozide 
residues  to  the  U.S.  population  and  non- 
nursing  infants. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
tebufenozide,  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
two  2— generation  reproduction  studies 
in  the  rat  are  considered.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 
Developmental  toxicity  was  not 
observed  in  developmental  studies 
using  rats  and  rabbits.  The  NOEL  for 
developmental  effects  in  both  rats  and 
rabbits  was  1,000  mg/kg/day,  which  is 
the  limit  dose  for  testing  in 
developmental  studies. 

In  the  2-generation  reproductive 
toxicity  study  in  the  rat,  the 
reproductive/  developmental  toxicity 
NOEL  of  12.1  mg/kg/day  was  14-fold 
higher  than  the  parental  (systemic) 
toxicity  NOEL  (0.85  mg/kg/day).  The 
reproductive  (pup)  LOEL  of  171.1  mg/ 
kg/day  was  based  on  a  slight  increase  in 
both  generations  in  the  number  of 
pregnant  females  that  either  did  not 
deliver  or  had  difficulty  and  had  to  be 
sacrificed.  In  addition,  the  length  of 
gestation  increased  and  implantation 
sites  decreased  signiHcantly  in  Fl  dams. 
These  effects  were  not  replicated  at  the 
same  dose  in  a  second  2-generation  rat 
reproduction  study.  In  this  second 
study,  reproductive  effects  were  not 
observed  at  2,000  ppm  (the  NOEL  equal 


to  149-195  mg/kg/day)  and  the  NOEL 
for  systemic  toxicity  was  determined  to 
be  25  ppm  (1.9-2.3'mg/kg/day). 

Because  these  reproductive  effects 
occurred  in  the  presence  of  parental 
(systemic)  toxicity  and  were  not 
replicated  at  the  same  doses  in  a  second 
study,  these  data  do  not  indicate  an 
increased  pre-natal  or  post-natal 
sensitivity  to  children  and  infants  (that 
infants  and  children  might  be  more 
sensitive  than  adults)  to  tebufenozide 
exposure.  FFDCA  section  408  provides 
that  EPA  shall  apply  an  additional 
safety  factor  for  infants  and  children  in 
the  case  of  threshold  effects  to  account 
for  pre-  and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  concludes  that  a  different  margin  of 
safety  is  appropriate.  Based  on  current 
toxicological  data  discussed  above,  an 
additional  uncertainty  factor  is  not 
warranted  and  the  RfD  at  0.018  mg/kg/ 
day  is  appropriate  for  assessing 
aggregate  risk  to  infants  and  children. 
Rohm  and  Haas  concludes  that  there  is 
a  reasonable  certainty  that  no  harm  will 
occur  to  infants  and  children  from 
aggregate  exposure  to  residues  of 
tebufenozide. 

F.  International  Tolerances 

There  are  no  approved  CODEX 
maximum  residue  levels  (MRLs) 
established  for  residues  of  tebufenozide. 

6.  PP  7F4869 

EPA  has  received  PP  7F4869  from 
Rohm  and  Haas  Company.  TOO 
Independence  Mall  West.  Philadelphia, 
FA.  19106-2399,  proposing  pursuant  to 
section  408(d)  of  the  Federal  Food,  Drug 
and  Cosmetic  Act,  21  U.S.C.  346a(d).  to 
amend  40  CFR  Part  180  by  estabhshing 
a  tolerance  for  residues  of  tebufenozide 
[benzoic  acid,  3,5-dimethyl-,  1-(1,1- 
dimethylethyl)-2-(4-ethylbenzoyl) 
hydrazide  in  or  on  the  raw  agricultural 
commodity  fruiting  vegetables  (except 
cucurbits)  at  0.8  parts  per  million 
(ppm).  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  tebufenozide  in  plants  (grapes, 
apples,  rice  and  sugar  beets)  is 
adequately  understood  for  die  purposes 
of  these  tolerances.  The  metabolism  of 
tebufenozide  in  all  crops  was  similar 
and  involves  o.xidation  of  the  alkyl 
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substituents  of  the  aromatic  rings 
primarily  at  the  benzylic  positions.  The 
extent  of  metabolism  and  degree  of 
oxidation  are  a  function  of  time  from 
application  to  harvest.  In  all  crops, 
parent  compound  comprised  the 
majority  of  the  total  dosage.  None  of  the 
metabolites  were  in  excess  of  10%  of  the 
total  dosage.  The  metabolism  of 
tebufenozide  in  goats  and  hens  proceeds 
along  the  same  metabolic  pathway  as 
observed  in  plants.  No  accumulation  of 
residues  in  tissues,  milk  or  eggs 
occurred. 

2.  Analytical  method.  A  validated 
high  performance  liquid 
chromatographic  (HPLC)  analytical 
method  using  ultraviolet  (UV)  detection 
is  employed  for  measuring  residues  of 
tebufenozide  in  tomatoes,  peppers  and 
tomato  processed  fractions.  The  method 
involves  extraction  by  blending  with 
solvents,  purification  of  the  extracts  by 
liquid-liquid  partitions  and  final 
purification  of  the  residues  using  solid 
phase  extraction  column 
chromatography.  The  limit  of 
quantitation  of  the  method  for  all 
matrices  is  0.02  ppm. 

B.  Toxjcological  Profile 

1.  Acute  toxicity.  Tebufenozide  has 
low  acute  toxicity.  Tebufenozide 
Technical  was  practically  non-toxic  by 
ingestion  of  a  single  oral  dose  in  rats 
and  mice  (LDso  >  5,000  mg/kg)  and  was 
practically  non-toxic  by  dermal 
application  (LIDso  >  5,000  mg/kg). 
Tebufenozide  Technical  was  not 
significantly  toxic  to  rats  after  a  4-hr 
inhalation  exposure  with  an  LC50  value 
of  4.5  mg/L  (highest  attainable 
concentration),  is  not  considered  to  be 
a  primary  eye  irritant  or  a  skin  irritant 
and  is  not  a  dermal  sensitizer.  An  acute 
neurotoxicity  study  in  rats  did  not 
produce  any  neurotoxic  or 
neuropathologic  effects. 

2.  Genotoxicty.  Tebufenozide 
technical  was  negative  (non-mutagenic) 
in  an  Ames  assay  with  and  without 
hepatic  enzyme  activation  and  in  a 
reverse  mutation  assay  with  E.  coli. 
Tebufenozide  technical  was  negative  in 
a  hypoxanthine  guanine  phophoribosyl 
transferase  (HGPRT)  gene  mutation 
assay  using  Chinese  hamster  ovary 
(CHO)  cells  in  culture  when  tested  with 
and  without  hepatic  enzyme  activation. 
In  isolated  rat  hepatocytes,  tebufenozide 
technical  did  not  induce  unscheduled 
DNA  synthesis  (UDS)  or  repair  when 
tested  up  to  the  maximum  soluble 
concentration  in  culture  medium. 
Tebufenozide  did  not  produce 
chromosome  effects  in  vivo  using  rat 
bone  marrow  cells  or  in  vitro  using 
Chinese  hamster  ovary  cells  (CHO).  On 
the  basis  of  the  results  from  this  battery 


of  tests,  it  is  concluded  that 
tebufenozide  is  not  mutagenic  or 
genotoxic. 

3.  Reproductive  and  developmental 
toxicity.  — i.  No  Observable  Effect 
Levels  (NOELs)  for  developmental  and 
maternal  toxicity  to  tebufenozide  were 
established  at  1,000  mg/kg/day  (Highest 
Dose  Tested)  in  both  the  rat  and  rabbit. 
No  signs  of  developmental  toxicity  were 
exhibited. 

ii.  In  a  2-generation  reproduction 
study  in  the  rat,  the  reproductive/ 
developmental  toxicity  NOEL  of  12.1 
mg/kg/day  was  14-fold  higher  than  the 
parental  (systemic)  toxicity  NOEL  10 
ppm  0.85  mg/kg/day.  Equivocal 
reproductive  effects  were  observed  only 
at  the  2,000  ppm  dose. 

iii.  In  a  second  rat  reproduction  study, 
the  equivocal  reproductive  effects  were 
not  observed  at  2,000  ppm  (the  NOEL 
equal  to  149-195  mg/kg/day)  and  the 
NOEL  for  systemic  toxicity  was 
determined  to  be  25  ppm  (1.9-2.3  mg/ 
kg/day), 

4.  Subchronic  toxicity.  — i.  The  NOEL 
in  a  90-day  rat  feeding  study  was  200 
ppm  (13  mg/kg/day  for  males,  16  mg/kg/ 
day  for  females).  The  lowest-observable- 
effect-level  (LOEL)  was  2,000  ppm  (133 
mg/kg/day  for  males,  155  mg/kg/day  for 
females).  Decreased  body  weights  in 
males  and  females  was  observed  at  the 
LOEL  of  2,000  ppm.  As  part  of  this 
study,  the  potential  for  tebufenozide  to 
produce  subchronic  neurotoxicity  was 
investigated.  Tebufenozide  did  not 
produce  neurotoxic  or  neuropathologic 
effects  when  administered  in  the  diets 
of  rats  for  3  months  at  concentrations  up 
to  and  including  the  limit  dose  of 
20.000  ppm  (NOEL  =  1,330  mg/kg/day 
for  males,  1,650  mg/kg/day  for  females). 

ii.  In  a  90-day  feeding  study  with 
mice,  the  NOEL  was  20  ppm  (3.4  and 
4.0  mg/kg/day  for  males  and  females, 
respectively).  The  LOEL  was  200  ppm 
(35.3  and  44.7  mg/kg/day  for  males  and 
females,  respectively).  Decreases  in 
body  weight  gain  were  noted  in  male 
mice  at  the  LOEL  of  200  ppm. 

iii.  A  90-day  dog  feeding  study  gave 
a  NOEL  of  50  ppm  (2.1  mg/kg/day  for 
males  and  females).  The  LOEL  was  500 
ppm  (20.1  and  21.4  mg/kg/day  for  males 
and  females,  respectively).  At  the  LOEL. 
females  exhibited  a  decrease  in  rate  of 
weight  gain  and  males  presented  an 
increased  reticulocyte. 

iv.  A  10-week  study  was  conducted 
in  the  dog  to  examine  the  reversibility 
of  the  effects  on  hematological 
parameters  that  were  observed  in  other 
dietary  studies  with  the  dog. 
Tebufenozide  was  administered  for  6 
weeks  in  the  diet  to  4  male  dogs  at 
concentrations  of  either  0  or  1,500  ppm. 
After  the  6th  week,  the  dogs  receiving 


treated  feed  were  switched  to  the 
control  diet  for  4  weeks.  Hematological 
parameters  were  measured  in  both 
groups  prior  to  treatment,  at  the  end  of 
the  6-week  treatment,  after  2  weeks  of 
recovery  on  the  control  diet  and  after  4 
weeks  of  recovery  on  the  control  diet. 
All  hematological  parameters  in  the 
treated/recovery  group  were  returned  to 
control  levels  indicating  that  the  effects 
of  tebufenozide  on  the  hemopoietic 
system  are  reversible  in  the  dog. 

V.  In  a  28-day  dermal  toxicity  study 
in  the  rat,  the  NOEL  was  1,000  mg/kg/ 
day,  the  highest  dose  tested. 
Tebufenozide  did  not  produce  toxicity 
in  the  rat  when  administered  dermally 
for  4  weeks  at  doses  up  to  and  including 
the  limit  dose  of  1,000  mg/kg/day. 

5.  Chronic  toxicity.  — i.  A  1  year 
feeding  study  in  dogs  resulted  in 
decreased  red  blood  cells,  hematocrit, 
and  hemoglobin  and  increased  Heinz 
bodies,  reticulocytes,  and  platelets  at 
the  Lowest  Observed  Effect  Level 
(LOEL)  of  8.7  mg/kg/day.  The  NOEL  in 
this  study  was  1.8  mg/kg/day. 

ii.  An  18-month  mouse 
carcinogenicity  study  showed  no  signs 
of  carcinogenicity  at  dosage  levels  up  to 
and  including  1,000  ppm,  the  highest 
dose  tested. 

iii.  In  a  combined  rat  chronic/ 
oncogenicity  study,  the  NOEL  for 
chronic  toxicity  was  100  ppm  (4.8  and 
6.1  mg/kg/day  for  males  and  females, 
respectively)  and  the  LOEL  was  1.000 
ppm  (48  and  61  mg/kg/day  for  males 
and  females,  respectively).  No 
carcinogenicity  was  observed  at  the 
dosage  levels  up  to  2.000  ppm  (97  mg/ 
kg/day  and  125  mg/kg/day  for  males 
and  females,  respectively). 

6.  Animal  metabolism.  The 
adsorption,  distribution,  excretion  and 
metabolism  of  tebufenozide  in  rats  was 
investigated.  Tebufenozide  is  partially 
absorbed,  is  rapidly  excreted  and  does 
not  accumulate  in  tissues.  Although 
tebufenozide  is  mainly  excreted 
unchanged,  a  number  of  polar 
metabolites  were  identified.  These 
metabolites  are  products  of  oxidation  of 
the  benzylic  ethyl  or  methyl  side  chains 
of  the  molecule.  These  metabolites  were 
detected  in  plant  and  other  animal  (rat. 
goat,  hen)  metabolism  studies. 

7.  Metabolite  toxicology.  Common 
metabolic  pathways  for  tebufenozide 
have  been  identified  in  both  plants 
(grape,  apple,  rice  and  sugar  beet)  and 
animals  (rat,  goat,  hen).  The  metabolic 
pathway  common  to  both  plants  and 
animals  involves  oxidation  of  the  alkyl 
substituents  (ethyl  and  methyl  groups) 
of  the  aromatic  rings  primarily  at  the 
benzylic  positions.  Extensive 
degradation  and  elimination  of  polar 
metabolites  occurs  in  animals  such  that 


Federal  Register /Vol.  63,  No.  160 /Wednesday,  August  19,  1998 /Notices 


44455 


residue  are  unlikely  to  accumulate  in 
humans  or  animals  exposed  to  these 
residues  through  the  diet. 

8.  Endocrine  disruption.  The 
toxicology  profile  of  tebufenozide  shows 
no  evidence  of  physiological  effects 
characteristic  of  the  disruption  of  the 
hormone  estrogen.  Based  on  structure- 
activity  information,  tebufenozide  is 
unlikely  to  exhibit  estrogenic  activity. 
Tebufenozide  was  not  active  in  a  direct 
in  vitro  estrogen  binding  assay.  No 
indicators  of  estrogenic  or  other 
endocrine  effects  were  observed  in 
mammalian  chronic  studies  or  in 
mammalian  and  avian  reproduction 
studies.  Ecdysone  has  no  known  effects 
in  vertebrates.  Overall,  the  weight  of 
evidence  provides  no  indication  that 
tebufenozide  has  endocrine  activity  in 
vertebrates. 

C  Aggregate  Exposure 

1.  Dietary  exposure.  Use  of  an 
agricultural  pesticide  may  result, 
directly  or  indirectly  in  pesticide 
residues  in  food.  These  residues  are 
determined  by  chemical  analysis.  Data 
from  field  studies  are  evaluated  to 
determine  the  appropriate  level  of 
residue  that  would  not  be  exceeded  if 
the  pesticide  were  used  according  to  the 
label  use  directions. 

In  examining  aggregate  exposure. 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 
primary  non-food  sources  of  exposure 
the  Agency  looks  at  include  drinking 
water  (whether  from  groundwater  or 
surface  water),  and  exposure  through 
pesticide  use  in  gardens,  lawns  or 
buildings  (residential  and  other  indoor 
uses).  In  evaluating  food  exposures,  EPA 
takes  into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children. 

2.  Food.  Tolerances  for  residues  of 
tebufenozide  are  currently  expressed  as 
benzoic  acid,  3,5-dimethyl-l-(l,l- 
dimethylethyl)-2(4-ethylbenzoyl) 
hydrazide.  Tolerances  currently  exist  for 
residues  on  apples  at  1.0  ppm  (import 
tolerance)  and  on  walnuts  at  0.1  ppm 
(see  40  CFR  180.482).  In  addition  to  this 
action,  a  request  to  establish  a  tolerance 
in  or  on  the  crop  group  fruiting 
vegetables  (except  cucurbits),  other 
petitions  are  pending  for  the  following 
tolerances:  pome  fruit,  livestock 
commodities,  pecans,  wine  grapes 
(import  tolerance),  cotton,  and  the  crop 
subgroups  leafy  greens,  leaf  petioles, 
head  and  stem  Brassica  and  leafv 
Brassica  greens,  kiwifruit  (import 
tolerance)  and  sugarcane. 


i.  Acute  risk.  No  appropriate  acute 
dietary  endpoint  was  identified  by  the 
Agency.  This  risk  assessment  is  not 
required. 

ii.  Chronic  risk.  For  chronic  dietary 
risk  assessment,  the  tolerance  values  are 
used  and  the  assumption  that  all  of 
these  crops  which  are  consumed  in  the 
U.S.  will  contain  residues  at  the 
tolerance  level.  The  theoretical 
maximum  residue  contribution  (TMRC) 
using  existing  and  future  potential 
tolerances  for  tebufenozide  on  food 
crops  is  obtained  by  multiplying  the 
tolerance  level  residues  (existing  and 
proposed)  by  the  consumption  data 
which  estimates  the  amount  of  those 
food  products  consumed  by  various 
population  subgroups  and  assuming 
that  100%  of  the  food  crops  grown  in 
the  U.S.  are  treated  with  tebufenozide. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  from  current  and 
future  tolerances  is  calculated  using  the 
Dietary  Exposure  Evaluation  Model 
(Version  5.03b,  licensed  by  Novigen 
Sciences  Inc.)  which  uses  USDA  food 
consumption  data  from  the  1989-1992 
survey. 

With  the  current  and  proposed  uses  of 
tebufenozide,  the  TMRC  estimate 
represents  28.9%  of  the  Reference  Dose 
(RfD)  for  the  U.S.  population  as  a  whole. 
The  subgroup  with  the  greatest  chronic 
exposure  is  non-nursing  infants  (less 
than  1  year  old),  for  which  the  TTvlRC 
estimate  represents  57.0%  of  the  RfD. 
Using  anticipate  residue  levels  for  these 
crops  utilizes  5.37%  of  the  RfD  for  the 
U.S.  population  and  13.0%  for  non- 
nursing  infants.  The  chronic  dietarv 
risks  from  these  uses  do  not  exceed 
EPA's  level  of  concern. 

3.  Drinking  water.  An  additional 
potential  source  of  dietary  exposure  to 
residues  of  pesticides  are  residues  in 
drinking  water.  Review  of 
environmental  fate  data  by  the 
Environmental  Fate  and  Effects  Division 
concludes  that  tebufenozide  is 
moderately  persistent  to  persistent  and 
mobile,  and  could  potentially  leach  to 
groundwater  and  runoff  to  surface  water 
under  certain  environmental  conditions. 
However,  in  terrestrial  field  dissipation 
studies,  residues  of  tebufenozide  and  its 
soil  metabolites  showed  no  downward 
mobility  and  remained  associated  with 
the  upper  layers  of  soil.  Foliar 
interception  (up  to  60%  of  the  total 
dosage  applied)  by  target  crops  reduces 
the  ground  level  residues  of 
tebufenozide.  There  is  no  established 
Maximum  Concentration  Level  (MCL) 
for  residues  of  tebufenozide  in  drinking 
water.  No  drinking  water  health 
advisory  levels  have  been  established 
for  tebufenozide. 


There  are  no  available  data  to  perform 
a  quantitative  drinking  water  risk 
assessment  for  tebufenozide  at  this  time. 
However,  in  order  to  mitigate  the 
potential  for  tebufenozide  to  leach  into 
groundwater  or  runoff  to  surface  water, 
precautionary  language  has  been 
incorporated  into  the  product  label. 

Also,  to  the  best  of  our  knowledge, 
previous  experience  with  more 
persistent  and  mobile  pesticides  for 
which  there  have  been  available  data  to 
perform  quantitative  risk  assessments 
have  demonstrated  that  drinking  water 
exposure  is  typically  a  small  percentage 
of  the  total  exposure  when  compared  to 
the  total  dietarv  exposure.  This 
observation  holds  even  for  pesticides 
detected  in  wells  and  dnnking  water  at 
levels  nearing  or  exceeding  established 
MCLs.  Considering  the  precautionar\ 
language  on  the  label  and  based  on  our 
knowledge  of  previous  experience  with 
persistent  chemicals,  significant 
exposure  from  residues  of  tebufenozide 
in  drinking  water  is  not  anticipated. 

4.  \on-aiftary  exposure. 
Tebufenozide  is  not  registered  for  either 
indoor  or  outdoor  residential  use.  .Non- 
occupational exposure  to  the  general 
population  is  therefore  not  expected  and 
not  considered  in  aggregate  exposure 
estimates. 

D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
tebufenozide  with  other  substances  that 
have  a  common  mechanism  of  toxicity 
was  considered.  Tebufenozide  belongs 
to  the  class  of  insecticide  chemicals 
known  as  diacylhydrazines.  The  only 
other  diacvlhvdrazine  currentlv 
registered  for  non-food  crop  uses  is 
halofenozide.  Tebufenozide  and 
halofenozide  both  produce  a  mild, 
reversible  anemia  following  subchronic/ 
chronic  exposure  at  high  doses; 
however,  halofenozide  also  exhibits 
other  patterns  of  toxicity  (liver  toxicity 
following  subchronic  exposure  and 
developmental/systemic  toxicity 
following  acute  exposure)  which 
tebufenozide  does  not.  Given  the 
different  spectrum  of  toxicity  produced 
by  tebufenozide.  there  is  no  reliable  data 
at  the  molecular/mechanistic  level 
which  would  indicate  that  toxic  effects 
produced  by  tebufenozide  would  be 
cumulati\e  with  those  of  halofenozide 
(or  any  other  chemical  compound). 

In  addition  to  the  observed 
differences  in  mammalian  toxicity, 
tebufenozide  also  exhibits  unique 
toxicity  against  target  insect  pests. 
Tebufenozide  is  an  agonist  of  20- 
hydroxyecdysone,  the  ir  sect  molting 
hormone,  and  interferes  w  ith  the  normal 
molting  process  in  target  lepidopteran 
species  by  interacting  with  ecdysone 
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receptors  from  those  species.  Unlike 
other  ecdysone  agonists  such  as 
halofenozide,  tebufenozide  does  not 
produces  symptoms  which  may  be 
indicative  of  systemic  toxicity  in  beetle 
larvae  (Coleopteran  species). 
Tebufenozide  has  a  different  spectrum 
of  activity  than  other  ecdysone  agonists. 
In  contrast  to  the  other  agonists  such  as 
halofenozide  which  act  mainly  on 
coleopteran  insects,  tebufenozide  is 
highly  specific  for  lepidopteran  insects. 

Based  on  the  overall  pattern  of 
toxicity  produced  by  tebufenozide  in 
mammalian  and  insect  systems,  the 
compound's  toxicity  appears  to  be 
distinct  from  that  of  other  chemicals, 
including  organochlorines, 
organophosphates,  carbamates, 
pyrethroids,  benzoylureas.  and  other 
diacylhydrazines.  Thus,  there  is  no 
evidence  to  date  to  suggest  that 
cumulative  effects  of  tebufenozide  and 
other  chemicals  should  be  considered. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions 
described  above  and  taking  into  account 
the  completeness  and  reliability  of  the 
toxicity  data,  the  dietary  exposure  to 
tebufenozide  from  the  current  and 
future  tolerances  will  utilize  28.9%  of 
the  RfD  for  the  U.S.  population  and 
57.0%  for  non-nursing  infants  under  1 
year  old.  Using  anticipate  residue  levels 
for  these  crops  utilizes  5.37%  of  the  RfD 
for  the  U.S.  population  and  13.0%  for 
non-nursing  infants.  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Rohm  and  Haas 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  tebufenozide 
residues  to  the  U.S.  population  and  non- 
nursing  infants. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
tebufenozide,  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
two  2-generation  reproduction  studies 
in  the  rat  are  considered.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capabilitv  of  mating 
animals  and  data  on  systemic  toxicity. 
Developmental  toxicity  was  not 
observed  in  developmental  studies 


using  rats  and  rabbits.  The  NOEL  for 
developmental  effects  in  both  rats  and 
rabbits  was  1,000  mg/kg/day,  which  is 
the  limit  dose  for  testing  in 
developmental  studies. 

In  the  2-generation  reproductive 
toxicity  study  in  the  rat,  the 
reproductive/  developmental  toxicity 
NOEL  of  12.1  mg/kg/day  was  14-fold 
higher  than  the  parental  (systemic) 
toxicity  NOEL  (0.85  mg/kg/day).  The 
reproductive  (pup)  LOEL  of  171.1  mg/ 
kg/day  was  based  on  a  slight  increase  in 
both  generations  in  the  number  of 
pregnant  females  that  either  did  not 
deliver  or  had  difficulty  and  had  to  be 
sacrificed.  In  addition,  the  length  of 
gestation  increased  and  implantation 
sites  decreased  significantly  in  Fl  dams. 
These  effects  were  not  replicated  at  the 
same  dose  in  a  second  2-generation  rat 
reproduction  study.  In  this  second 
study,  reproductive  effects  were  not 
observed  at  2,000  ppm  (the  NOEL  equal 
to  149-195  mg/kg/day)  and  the  NOEL 
for  systemic  toxicity  was  determined  to 
be  25  ppm  (1.9-2.3  mg/kg/day). 

Because  these  reproductive  effects 
occurred  in  the  presence  of  parental 
(systemic)  toxicity  and  were  not 
replicated  at  the  same  doses  in  a  second 
study,  these  data  do  not  indicate  an 
increased  pre-natal  or  post-natal 
sensitivity  to  children  and  infants  (that 
infants  and  children  might  be  more 
sensitive  than  adults)  to  tebufenozide 
exposure.  FFDCA  section  408  provides 
that  EPA  shall  apply  an  additional 
safety  factor  for  infants  and  children  in 
the  case  of  threshold  effects  to  account 
for  pre-  and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  concludes  that  a  different  margin  of 
safety  is  appropriate.  Based  on  current 
to.xicological  data  discussed  above,  an 
additional  uncertainty  factor  is  not 
warranted  and  the  RfD  at  0.018  mg/kg/ 
day  is  appropriate  for  assessing 
aggregate  risk  to  infants  and  children. 
Rohm  and  Haas  concludes  that  there  is 
a  reasonable  certainty  that  no  harm  will 
occur  to  infants  and  children  from 
aggregate  exposure  to  residues  of 
tebufenozide. 

F.  International  Tolerances 

There  are  no  approved  CODEX 
Maximum  Residue  Levels  (MRLs) 
established  for  residues  of  tebufenozide. 

[PR  Doc.  98-21747  Filed  8-18-98:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-98-21-A  (Auction  No.  21); 
DA  98-1616] 

Location  and  Monitoring  Service 
Spectrum  Auction  Scheduled  For 
December  15, 1998;  Comment  Sought 
on  Reserve  Prices  or  Minimum 
Opening  Bids  and  Other  Auction 
Procedural  Issues 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  seeking  comment. 

SUMMARY:  The  Commission  announces 
the  auction  of  528  multilateration 
Location  and  Monitoring  Service 
licenses  scheduled  for  December  15, 
1998,  and  seeks  comment  on  a  proposed 
formula  for  calculating  minimum 
opening  bids  and  other  auction 
procedural  issues. 

DATES:  Comments  are  due  on  or  before 
September  2,  1998.  Reply  comments  are 
due  on  or  before  September  9,  1998. 
ADDRESSES:  To  file  formally,  parties 
must  submit  an  original  and  four  copies 
to  the  Office  of  the  Secretary,  Federal 
Communications  Commission,  Room 
222,  1919  M  Street  N.W.,  Washington, 
D.C.  20554.  In  addition,  parties  must 
submit  one  copy  to  Amy  Zoslov,  Chief, 
Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau,  Federal  Communications 
Commission.  Room  5202,  2025  M  Street 
N.W.,  Washington,  D.C.  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Public  Reference  Room,  Room  239,  1919 
M  Street  N.W.,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Garland.  Bob  Reagle  or  Kenneth 
Burnley,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660. 

SUPPLEMENTARY  INFORMATION:  This 
public  notice  was  released  on  August 
13,  1998  and  is  available  in  its  entirety 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  N.W.,  Washington,  D.C,  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
(202)  857-3800,  fax  (202)  857-3805. 
1231  20th  Street.  N.W.,  Washington, 
D.C.  20036. 

Synopsis  of  the  Public  Notice 

1.  By  this  Public  Notice,  the  Wireless 
Telecommunications  Bureau  ("Bureau") 
announces  the  auction  of  528 
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multilateration  Location  and  Monitoring 
Service  ("LMS")  licenses  set  to  begin  on 
December  15,  1998.  Three  blocks  of 
spectrum  are  allocated  for 
multilateration  LMS  systems: 

(1)  Block  A    904.000-909.750  MHz  and 
927.750-928.000  MHz 

(2)  Block  B     919.750-921.750  MHz  and 
927.500-927.750  MHz 

(3)  Block  C     921.750-927.250  MHz  and 
927.250-927.500  MHz 

2.  One  license  will  be  awarded  for 
each  of  these  spectrum  blocks  in  each  of 
176  Economic  Areas  (EAs)  designated 
for  LMS.  The  176  EAs  designated  for  the 
LMS  auction  comprise  the  following 
areas:  (1)  the  continental  United  States, 
Hawaii  and  Alaska  (Alaska  to  be 
licensed  in  a  single  area);  (2)  Guam  and 
the  Northern  Mariana  Islands  (to  be 
licensed  in  a  single  area);  (3)  Puerto 
Rico  and  the  U.S.  Virgin  Islands  (to  be 
licensed  in  a  single  area);  (4)  America 
Samoa;  and  (5)  the  Gulf  of  Mexico. 
Thus,  there  are  a  total  of  528 
multilateration  LMS  licenses  to  be 
auctioned. 

3.  Future  public  notices  will  include 
further  details  regarding  application 
filing  and  payment  deadlines,  a 
seminar,  and  other  pertinent 
information.  In  this  Public  Notice,  the 
Commission  seeks  comment  on 
procedural  issues  relating  to  the  LMS 
auction. 

/.  Reserve  Price  or  Minim  uw  Opening 
Bid 

4.  The  Balanced  Budget  Act  of  1997 
calls  upon  the  Commission  to  prescribe 
methods  by  which  a  reasonable  reserve 
price  will  be  required  or  a  minimum 
opening  bid  established  when  FCC 
licenses  are  subject  to  auction  (i.e., 
because  they  are  mutually  exclusive), 
unless  the  Commission  determines  that 
a  reserve  price  or  minimum  bid  is  not 
in  the  public  interest.  Consistent  with 
this  mandate,  the  Commission  has 
directed  the  Bureau  to  seek  comment  on 
the  use  of  a  minimum  opening  bid  and/ 
or  reserve  price  prior  to  the  start  of  each 
auction.  The  Bureau  was  directed  to 
seek  comment  on  the  methodology-  to  be 
employed  in  estabhshing  each  of  these 
mechanisms.  Among  other  factors  the 
Bureau  should  consider  is  the  amount  of 
spectrum  being  auctioned,  levels  of 
incumbency,  the  availability  of 
technology  to  provide  service,  the  size 
of  the  geographic  service  areas,  issues  of 
interference  with  other  spectrvun  bands, 
and  any  other  relevant  factors  that 
reasonably  could  have  an  impact  on 
valuation  of  the  spectrum  being 
auctioned.  The  Conmiission  concluded 
that  the  Bureau  should  have  the 
discretion  to  employ  either  or  both  of 
these  mechanisms  for  future  auctions. 


5.  Normally,  a  reserve  price  is  an 
absolute  minimum  price  below  which 
an  item  will  not  be  sold  in  a  given 
auction.  Reserve  prices  can  be  either 
published  or  unpublished.  A  minimum 
opening  bid,  on  the  other  hand,  is  the 
minimum  bid  price  set  at  the  begirming 
of  the  auction  below  which  no  bids  are 
accepted.  It  is  generally  used  to 
accelerate  the  competitive  bidding 
process.  Also,  in  a  minimum  opening 
bid  scenario,  the  auctioneer  generally 
has  the  discretion  to  lower  the  amount 
later  in  the  auction. 

6.  In  anticipation  of  this  auction  and 
in  light  of  the  Balanced  Budget  Act,  the 
Bureau  proposes  to  establish  minimum 
opening  bids  for  the  LMS  auction,  and 
retain  discretion  to  lower  the  minimum 
opening  bids.  The  Bureau  believes  a 
minimum  opening  bid,  which  has  been 
utilized  in  other  auctions,  is  an  effective 
bidding  tool.  A  minimum  opening  bid, 
rather  than  a  reserve  price,  will  help  to 
regulate  the  pace  of  the  auction  and 
provides  flexibility. 

7.  Specifically,  the  Commission 
proposes  the  following  formulas  for 
calculating  minimum  opening  bids  on  a 
license-by-license  basis  in  Auction  No. 
21: 

(1)  Block  A     $0.004*MHz*Pops 
(rounded  up  to  the  next  dollar  and  no 
less  than  $2,850  per  license) 

(2)  Block  B    $0.004*MHz*Pops 
(rounded  up  to  the  next  dollar  and  no 
less  than  $2,500  per  license) 

(3)  Block  C     $0.004*MHz*Pops 
(rounded  up  to  the  next  dollar  and  no 
less  than  $2,800  per  license) 
Comment  is  sought  on  this  proposal. 

If  commenters  beheve  that  the  formula 
proposed  above  for  minimum  opening 
bids  will  result  in  substantial  numbers 
of  unsold  licenses,  or  is  not  a  reasonable 
amount,  or  should  instead  operate  as  a 
reserve  price,  they  should  explain  why 
this  is  so,  and  comment  on  the 
desirability  of  an  alternative  approach. 
Commenters  are  advised  to  support 
their  claims  with  valuation  analyses  and 
suggested  reserve  prices  or  minimum 
opening  bid  levels  or  formulas.  In 
establishing  the  formula  for  minimum 
opening  bids,  the  Commission 
particularly  seeks  comment  on  such 
factors  as,  among  other  things,  the 
amount  of  spectrum  being  auctioned, 
levels  of  incumbency,  the  availability  of 
technology  to  provide  service,  the  size 
of  the  geographic  service  areas,  issues  of 
interference  with  other  spectrum  bands 
and  any  other  relevant  factors  that  could 
reasonably  have  an  impact  on  valuation 
of  the  LMS  spectrum.  Alternatively, 
comment  is  sought  on  whether, 
consistent  with  the  Balanced  Budget 
Act,  the  public  interest  would  be  served 


by  having  no  minimum  opening  bid  or 
reserve  price. 

//.  Other  Auction  Procedural  Issues 

8.  The  Balanced  Budget  Act  of  1997 
requires  the  Commission  to  "ensure 
that,  in  the  scheduling  of  any 
competitive  bidding  under  this 
subsection,  an  adequate  period  is 
allowed  •   *   •  before  issuance  of 
bidding  rules,  to  permit  notice  and 
comment  on  proposed  auction 
procedures*   *   *"  Consistent  with  the 
provisions  of  the  Balanced  Budget  Act 
and  to  ensure  that  potential  bidders 
have  adequate  time  to  familiarize 
themselves  with  the  specific  provisions 
that  will  govern  the  day-to-day  conduct 
of  an  auction,  the  Commission  directed 
the  Bureau,  under  its  existing  delegated 
authority,  to  seek  comment  on  a  variety 
of  auction-specific  issues  prior  to  the 
start  of  each  auction.  The  Commission 
therefore  seeks  comment  on  the 
following  issues. 

a.  Auction  Sequence  and  License 
Groupings 

9.  Because  it  is  most  administratively 
appropriate,  and  allows  bidders  to  take 
advantage  of  any  synergies  that  exist 
among  licenses,  the  Commission 
proposes  to  award  the  528 
multilateration  LMS  licenses  in  a  single, 
simultaneous  multiple-round  auction. 
The  Commission  seeks  comment  on  this 
proposal. 

b.  Structure  of  Bidding  Rounds.  Activity 
Requirements,  and  Criteria  for 
Determining  Reductions  in  Eligibility 

10.  The  Commission  proposes  to 
divide  the  auction  into  three  stages: 
Stage  One,  Stage  Two  and  Stage  Three. 
The  auction  will  start  in  Stage  One.  The 
Commission  proposes  that  the  auction 
will  generally  advance  to  the  next  stage 
[i.e.,  from  Stage  One  to  Stage  Two,  and 
from  Stage  Two  to  Stage  Three)  when 
the  auction  activity  level,  as  measured 
by  the  percentage  of  bidding  units 
receiving  new  high  bids,  is  below  ten 
percent  for  three  consecutive  rounds  of 
bidding  in  each  Stage.  However,  the 
Commission  further  proposes  that  the 
Bureau  retain  the  discretion  to  change 
stages  unilaterally  by  announcement 
during  the  auction.  In  exercising  this 
discretion,  the  Bureau  will  consider  a 
variety  of  measures  of  bidder  activity 
including,  but  not  limited  to,  the 
auction  activity  level,  the  percentages  of 
licenses  (as  measured  in  bidding  units) 
on  which  there  are  new  bids,  the 
number  of  new  bids,  and  the  f>ercentage 
increase  in  revenue.  The  Commission 
seeks  comment  on  these  proposals. 

11.  In  order  to  ensure  tnat  the  auction 
closes  within  a  reasonable  period  of 
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time,  an  activity  rule  requires  bidders  to 
bid  actively  on  a  percentage  of  their 
maximum  bidding  eligibility  during 
each  round  of  the  auction  rather  than 
waiting  until  the  end  to  participate.  A 
bidder  that  does  not  satisfy  the  activity 
rule  will  either  lose  bidding  eligibility 
in  the  next  round  or  use  an  activity  rule 
waiver. 

12.  For  the  LMS  auction,  the 
Commission  proposes  that,  in  each 
round  of  Stage  One  of  the  auction,  a 
bidder  desiring  to  maintain  its  current 
eligibility  is  required  to  be  active  on 
licenses  encompassing  at  least  60 
percent  of  its  current  bidding  eligibility. 
Failure  to  maintain  the  requisite  activity 
level  will  result  in  a  reduction  in  the 
bidder's  bidding  eligibility  in  the  next 
round  of  bidding  (unless  an  activity  rule 
waiver  is  used).  During  Stage  One, 
reduced  eligibility  for  the  next  round 
will  be  calculated  by  multiplying  the 
current  round  activity  by  five-thirds  (5/ 
3).  In  each  round  of  the  second  stage  of 
the  auction,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  at  least  80 
percent  of  its  current  bidding  eligibility. 
During  Stage  Two,  reduced  eligibility 
for  the  next  round  will  be  calculated  by 
multiplying  the  current  round  activity 
by  five-fourths  (5/4).  In  each  round  of 
Stage  Three,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  98  percent  of  its 
current  bidding  eligibility.  In  this  final 
stage,  reduced  eligibility  for  the  next 
round  will  be  calculated  by  multiplying 
the  current  round  activity  by  fifty  forty- 
ninths  (50/49).  The  Commission  seeks 
comment  on  these  proposals. 

c.  Minimum  Accepted  Bids 

13.  Once  there  is  a  standing  high  bid 
on  a  license,  a  bid  increment  will  be 
applied  to  that  license  to  establish  a 
minimum  acceptable  bid  for  the 
following  round.  For  the  LMS  auction, 
the  Commission  proposes,  as  described 
immediately  below,  to  use  an 
exponential  smoothing  methodology  to 
calculate  minimum  bid  increments.  The 
Bureau  retains  the  discretion  to  change 
the  minimum  bid  increment  if  it 
determines  that  circumstances  so 
dictate.  The  exponential  smoothing 
methodology  has  been  used  in  previous 
auctions,  including  the  LMDS  auction, 
and  will  be  used  in  the  upcoming  220 
MHz  auction.  The  Commission  seeks 
comment  on  this  proposal. 

Exponential  Smoothing 

14.  The  exponential  smoothing 
formula  calculates  the  bid  increment 
based  on  a  weighted  average  of  the 
activity  received  on  each  license  in  the 
current  and  all  previous  rounds.  This 


methodology  will  tailor  the  bid 
increment  for  each  license  based  on 
activity,  rather  than  setting  a  global 
increment  for  all  licenses.  For  every 
license  that  receives  a  bid,  the  bid 
increment  for  the  next  round  for  that 
license  will  be  established  as  a 
percentage  increment  that  is  determined 
using  the  exponential  smoothing 
formula. 

15.  Using  exponential  smoothing,  the 
calculation  of  the  percentage  bid 
increment  for  each  license  will  be  based 
on  an  activity  index,  which  is  calculated 
as  the  weighted  average  of  the  current 
activity  and  the  activity  index  from  the 
previous  round.  The  activity  index  at 
the  start  of  the  auction  (round  0)  will  be 
set  at  0.  The  current  activity  index  is 
equal  to  a  weighting  factor  times  the 
number  of  new  bids  received  on  the 
license  in  the  current  bidding  period 
plus  one  minus  the  weighting  factor 
times  the  activity  index  from  the 
previous  round.  The  activity  index  is 
then  used  to  calculate  a  percentage 
increment  by  multiplying  a  minimum 
percentage  increment  by  one  plus  the 
activity  index  with  that  result  being 
subject  to  a  maximum  percentage 
increment. The  Commission  will 
initially  set  the  weighting  factor  at  0.5, 
the  minimum  percentage  increment  at 
0.1,  and  the  maximum  percentage 
increment  at  0.2. 

Equations 

A,=(C*B,)-f((l-C)*  A,-,) 
I,=smallerof  ((1+A,)  *  N)  and  M 
Where, 

A,=activity  index  for  the  current  round 

(round  i) 
C=activity  weight  factor 
B,=number  of  bids  in  the  current  round 

(round  i) 
A,  -  i=activity  index  from  previous 

round  (round  i  -  1),  Ao  is  0 
I,=percentage  bid  increment  for  the 

current  round  (round  i) 
N=minimum  percentage  increment 
M=maximum  percentage  increment 

Under  the  exponential  smoothing 
methodology,  once  a  bid  has  been 
received  on  a  license,  the  minimum 
acceptable  bid  for  that  license  in  the 
following  round  will  be  the  new  high 
bid  plus  the  dollar  amount  associated 
with  the  percentage  increment  (variable 
I,  from  above  times  the  high  bid).  This 
result  will  be  rounded  to  the  nearest 
thousand  if  it  is  over  10.000  or  to  the 
nearest  hundred  if  it  is  under  10.000. 

Examples 

License  1 
C=0.5,N=0.1.M=0.2 


Round  1  (2  new  bids,  high 
bid=Sl. 000,000) 

1.  Calculation  of  percentage  increment 

using  exponential  smoothing: 
A|=(0.5  *  2)+(0.5  *  0)=1 
The  smaller  of  Ii=(l+1)  *  0.1=0.2  or  0.2 

(the  maximum  percentage 

increment) 

2.  Minimum  bid  increment  using  the 

percentage  increment  (L  from 
above)0.2  *  $1,000.000=$200,000) 

3.  Minimum  acceptable  bid  for  round 

2=1.200,000 

Round  2  (3  new  bids,  high 
bid^2, 000,000) 

1.  Calculation  of  percentage  increment 

using  exponential  smoothing: 
A2=(0.5  *  3)-^(0.5  *  0)=1.5 
The  smaller  of  l2=(l+l. 5)  *  0.1=0.25  or 

0.2  (the  maximum  percentage 

increment) 

2.  Minimum  bid  increment  using  the 

percentage  increment  is  (I2  from 
above)0.2  *  $2,000.000=$400.000 

3.  Minimum  acceptable  bid  for  roimd 

3=2.400,000 

Round  3  (1  new  bid,  high 
bid=2.400,000) 

1.  Calculation  of  percentage  increment 

using  exponential  smoothing: 

A3={0.5  *  l)-i-(0.5  *  0.5)=0.75 

The  smaller  of  l3=(lH-.75)  *  0.1=0.175  or 

0.2  (the  maximum  percentage 

increment) 

2.  Minimum  bid  increment  using  the 

percentage  increment  (I3  from 
above)0.175  *  $2.400.000=$420,000 

3.  Minimum  acceptable  bid  for  round 

4=2.820.000 

d.  Initial  Maximum  Eligibility  for  Each 
Bidder 

16.  The  Bureau  has  delegated 
authority  and  discretion  to  determine  an 
appropriate  upfront  payment  for  each 
license  being  auctioned,  taking  into 
account  such  factors  as  the  population 
in  each  geographic  license  area,  and  the 
value  of  similar  spectrimi.  With  these 
guidelines  in  mind,  the  Commission 
proposes  for  the  LMS  auction  the 
following  upfront  payments: 

(1)  Block  A    $0.002*MHz*Pops 
(rounded  up  to  the  next  dollar  and  no 
less  than  $2,850  per  license) 

(2)  Block  B     $0.002*MHz*Pops 
(rounded  up  to  the  next  dollar  and  no 
less  than  $2,500  per  license) 

(3)  Block  C     $0.002*MHz*Pops 
(rounded  up  to  the  next  dollar  and  no 
less  than  $2,800  per  license) 

The  Commission  seeks  comment  on 
this  proposal.  For  the  LMS  auction,  the 
Commission  further  proposes  that  the 
amount  of  the  upfront  payment 
submitted  by  a  bidder  will  determine 
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the  initial  maximum  eligibility  (as 
measured  in  bidding  units)  for  each 
bidder.  Upfront  payments  will  not  be 
attributed  to  specific  licenses,  but 
instead  will  be  translated  into  bidding 
units  to  define  a  bidder's  initial 
maximum  eligibility,  which  cannot  be 
increased  during  the  auction.  Thus,  in 
calculating  the  upfront  payment 
amount,  an  applicant  must  determine 
the  maximum  number  of  bidding  units 
it  may  wish  to  bid  on  (or  hold  high  bids 
on)  in  any  single  round,  and  submit  an 
upfront  payment  covering  that  number 
of  bidding  units.  The  Commission  seeks 
comment  on  this  proposal. 

e.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

17.  Use  of  an  activity  rule  waiver 
preserves  the  bidder's  current  bidding 
eligibility  despite  the  bidder's  activity 
in  the  current  round  being  below  the 
required  minimum  level.  An  activity 
rule  waiver  applies  to  an  entire  round 
of  bidding  and  not  to  a  particular 
license.Activity  waivers  are  principally 
a  mechanism  for  auction  participants  to 
avoid  the  loss  of  auction  eligibility  in 
the  event  that  exigent  circumstances 
prevent  them  from  placing  a  bid  in  a 
particular  round. 

18.  The  FCC  auction  system  assumes 
that  bidders  with  insufficient  activity 
would  prefer  to  use  an  activity  rule 
waiver  (if  available]  rather  than  lose 
bidding  eligibility.  Therefore,  the 
system  will  automatically  apply  a 
waiver  (known  as  an  "automatic 
waiver")  at  the  end  of  any  bidding 
period  where  a  bidder's  activity  level  is 
below  the  minimum  required  unless:  (1) 
there  are  no  activity  rule  waivers 
available;  or  (2)  the  bidder  overrides  the 
automatic  application  of  a  waiver  by 
reducing  eligibility  thereby  meeting  the 
minimum  requirements. 

19.  A  bidder  with  insufficient  activity 
that  wants  to  reduce  its  bidding 
eligibility  rather  than  use  £m  activity 
rule  waiver  must  affirmatively  override 
the  automatic  waiver  mechanism  during 
the  bidding  period  by  using  the  reduce 
eligibility  function  in  the  software.  In 
this  case,  the  bidder's  eligibility  is 
permanently  reduced  to  bring  the  bidder 
into  compliance  with  the  activity  rules 
as  described  above.  Once  eligibility  has 
been  reduced,  a  bidder  will  not  be 
permitted  to  regain  its  lost  bidding 
eligibility. 

20.  A  bidder  may  proactively  use  an 
activity  rule  waiver  as  a  means  to  keep 
the  auction  open  without  placing  a  bid. 
If  a  bidder  submits  a  proactive  waiver 
(using  the  proactive  waiver  function  in 
the  bidding  software)  during  a  bidding 
period  in  which  no  bids  are  submitted, 
the  auction  will  remain  open  and  the 


bidder's  eligibility  will  be  preserved.  An 
automatic  waiver  invoked  in  a  round  in 
which  there  are  no  new  valid  bids  will 
not  keep  the  auction  open. 

21.  Tne  Commission  proposes  that 
each  bidder  in  the  LMS  auction  be 
provided  with  five  activity  rule  waivers 
that  may  be  used  in  any  round  during 
the  course  of  the  auction  as  set  forth 
above.  The  Commission  seeks  comment 
on  this  proposal. 

f.  Information  Regarding  Bid 
Withdrawal  and  Bid  Removal 

22.  For  the  LMS  auction,  the 
Commission  proposes  the  following  bid 
removal  and  bid  withdrawal 
procedures.  Before  the  close  of  a 
bidding  period,  a  bidder  has  the  option 
of  removing  any  bids  placed  in  that 
round.  By  using  the  remove  bid  function 
in  the  software,  a  bidder  may  effectively 
"unsubmit"  any  bid  placed  within  that 
round.  A  bidder  removing  a  bid  placed 
in  the  same  round  is  not  subject  to 
withdrawal  payments. 

23.  Once  a  round  closes,  a  bidder  may 
no  longer  remove  a  bid.  However,  in  the 
next  round,  a  bidder  may  withdraw 
standing  high  bids  from  previous 
rounds  using  the  withdraw  bid  function. 
A  high  bidder  that  withdraws  its 
standing  high  bid  from  a  previous  round 
is  subject  to  the  bid  withdrawal 
payment  provisions.  The  Commission 
seeks  comment  on  these  bid  removal 
and  bid  withdrawal  procedures. 

24.  In  the  Part  1  Third  Report  and 
Order,  the  Commission  recently 
explained  that  allowing  bid  withdrawals 
facilitates  efficient  aggregation  of 
licenses  and  the  pursuit  of  efficient 
backup  strategies  as  information 
becomes  available  during  the  course  of 
an  auction.  The  Commission  noted, 
however,  that  in  some  instances  bidders 
may  seek  to  withdraw  bids  for  improper 
reasons,  including  to  delay  the  close  of 
the  auction  for  strategic  purposes.  The 
Bureau,  therefore,  has  discretion,  in 
managing  the  auction,  to  limit  the 
number  of  withdrawals  to  prevent 
strategic  delay  of  the  close  of  the 
auction  or  other  abuses.  The 
Commission  stated  that  the  Bureau 
should  assertively  exercise  its 
discretion,  consider  limiting  the  number 
of  rounds  in  which  bidders  may 
withdraw  bids,  and  prevent  bidders 
from  bidding  on  a  particular  market  if 
the  Bureau  finds  that  a  bidder  is  abusing 
the  Commission's  bid  withdrawal 
procedures. 

25.  Applying  this  reasoning,  the 
Commission  proposes  to  limit  each 
bidder  in  the  LMS  auction  to 
withdrawals  in  no  more  than  two 
rounds  during  the  course  of  the  auction. 
To  permit  a  bidder  to  withdraw  bids  in 


more  than  two  rounds  would  likely 
encourage  insincere  bidding  or  the  use 
of  withdrawals  for  anti-competitive 
strategic  purposes.  The  two  rounds  in 
which  withdrawals  are  utilized  will  be 
at  the  bidder's  discretion;  withdrawals 
otherwise  must  be  in  accordance  with 
the  Commission's  rules.  There  is  no 
limit  on  the  number  of  standing  high 
bids  that  may  be  withdrawn  in  either  of 
the  rounds  in  which  withdrawals  are 
utilized.  Withdrawals  will  remain 
subject  to  the  bid  withdrawal  payment 
provisions  specified  in  the 
Commission's  rules.  The  Commission 
seeks  comment  on  this  proposal. 

g.  Stopping  Rule 

26.  For  the  LMS  auction,  the  Bureau 
proposes  to  employ  a  simultaneous 
stopping  approach.  The  Bureau  has 
discretion  "to  establish  stopping  rules 
before  or  during  multiple  round 
auctions  in  order  to  terminate  the 
auction  within  a  reasonable  time."  The 
Commission  therefore  has  the  discretion 
to  adopt  for  the  LMS  auction  an 
alternative  stopping  rule  to  the 
simultaneous  stopping  rule  if  the 
Commission  deems  it  appropriate.  Thus. 
unless  circumstances  dictate  otherwise, 
bidding  would  remain  open  on  all 
licenses  until  bidding  stops  on  every 
license.  The  auction  would  close  for  all 
licenses  when  one  round  passes  during 
which  no  bidder  submits  a  new 
acceptable  bid  on  any  license,  applies  a 
proactive  waiver,  or  withdraws  a 
previous  high  bid. 

27.  The  Commission  proposes  that  the 
Bureau  retain  the  discretion  to  keep  an 
auction  open  even  if  no  new  acceptable 
bids  or  proactive  waivers  are  submitted 
and  no  previous  high  bids  are 
withdrawn.  In  this  event,  the  effect  will 
be  the  same  as  if  a  bidder  had  submitted 
a  proactive  waiver.  The  activity  rule, 
therefore,  will  apply  as  usual  and  a 
bidder  with  insufficient  activity  will 
either  lose  bidding  eligibility  or  use  a 
remaining  activity  rule  waiver. 

28.  Finally,  the  Commission  proposes 
that  the  Bureau,  reserve  the  right  to 
declare  that  the  auction  will  end  after  a 
specified  number  of  additional  rounds 
("special  stopping  rule").  If  the  Bureau 
invokes  this  special  stopping  rule,  it 
will  accept  bids  in  the  final  round(s) 
only  for  licenses  on  which  the  high  bid 
increased  in  at  least  one  of  the 
preceding  specified  number  of  rounds. 
The  Bureau  proposes  to  exercise  this 
option  only  in  circumstances  such  as 
where  the  auction  is  proceeding  very 
slowly,  where  there  is  minimal  overall 
bidding  activity,  or  where  it  appears 
likely  that  the  auction  will  not  close 
within  a  reasonable  period  of  time. 
Before  exercising  this  option,  the 
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Bureau  is  likely  to  attempt  to  increase 
the  pace  of  the  auction  by,  for  example, 
moving  the  auction  into  the  next  stage 
(where  bidders  would  be  required  to 
maintain  a  higher  level  of  bidding 
activity),  increasing  the  number  of 
bidding  rounds  per  day,  and/or 
increasing  the  amount  of  the  minimum 
bid  increments  for  the  limited  number 
of  licenses  where  there  is  still  a  high 
level  of  bidding  activity.  The 
Commission  seeks  comment  on  these 
proposals. 

h.  Information  Relating  to  Auction 
Delay,  Suspension  or  Cancellation 

29.  For  the  LMS  auction,  the 
Commission  proposes  that,  by  public 
notice  or  by  announcement  during  the 
auction,  the  Bureau  may  delay,  suspend 
or  cancel  the  auction  in  the  event  of 
natural  disaster,  technical  obstacle, 
evidence  of  an  auction  security  breach, 
unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  a^ects  the  fair 
and  competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  Bureau,  in  its 
sole  discretion,  may  elect  to:  resume  the 
auction  starting  from  the  beginning  of 
the  current  roiuid;  resume  the  auction 
starting  from  some  previous  round;  or 
cancel  the  auction  in  its  entirety. 
Network  interruption  may  cause  the 
Bureau  to  delay  or  suspend  the  auction. 
The  Commission  emphasizes  that 
exercise  of  this  authority  is  solely 
v^thin  the  discretion  of  the  Bureau,  and 
its  use  is  not  intended  to  be  a  substitute 
for  situations  in  which  bidders  may 
wish  to  apply  their  activity  rule  waivers. 
The  Commission  seeks  comment  on  this 
proposal. 
Mark  Bollinger, 

Deputy  Division  Chief,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau. 
IFR  Doc.  98-22293  Filed  8-18-98;  8:45  am] 

BILUNG  CODE  671 1-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2291] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceeding 

August  n,  1998. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 


documents  are  available  for  viewing  and 
copying  in  Room  239,  1919  M  Street, 
N.W.,  Washington,  D.C.  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.,  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  by  September  3,  1998.  See  Section 
1.4(b)(1)  of  the  Commission's  rule  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Telephone  Number 
Portability  (CC  Docket  No.  95-116,  RM 
8535). 

Number  of  Petitions  File:  17. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

IFR  Doc.  98-22291  Filed  8-18-98;  8:45  ami 

BH.L1NG  CODE  (TIl-OI-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
Advanced  Cargo  Services  Corp.,  333  N. 

Marine  Avenue,  Wilmington,  CA 

90744,  Officers:  Douglas  T.  Schug. 

President;  Bruce  A.  Benefiel,  Exec. 

Director 
Toriello  Passarelli,  Inc.,  d/b/a  Toriello 

Freight  International,  8538  NW  72nd 

Street,  Miami,  FL  33166,  Officers: 

Mario  Toriello,  President;  Elizabeth 

Cano,  Vice  President 
Claudia  Carolina  Mayorga,  4121  W. 

Beverly  Blvd.,  Los  Angeles,  CA  90004, 

Sole  Proprietor 
Lighthouse  International  Shipping,  Inc., 

28  Maine  Avenue,  Staten  Island,  NY 

10314,  Officers:  Maria  Grecco, 

President;  Colleen  Ferlazzo,  Vice 

President 
Mark  Corneau,  20024  Schooner  Drive, 

Cornelius,  NC  28031,  Sole  Proprietor 
Mareli  International,  Inc.,  2642 

Whitehorse  Hamilton  Square  Rd., 

Hamilton,  NJ  08690,  Officers:  Irene  M. 

Campbell,  President;  Patrick  K. 

Murray,  Secretary 


Dated:  August  13,  1998. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  98-22234  Filed  8-18-98;  8:45  am] 

BILLING  CODE  6730-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Interagency  Committee  for  Medical 
Records  (ICMR);  Automation  of 
Medical  Standard  Form  600 

AGENCY:  General  Services 
Administration. 

ACTION:  Guideline  on  automating 
medical  standard  forms. 

BACKGROUND:  The  Interagency 
Committee  on  Medical  Records  (ICMR) 
is  aware  of  numerous  activities  using 
computer-generated  medical  forms, 
many  of  which  are  not  mirror  images  of 
the  genuine  paper  Standard  Form.  With 
GSA's  approval  the  ICMR  eliminated 
the  requirement  that  every  electronic 
version  of  a  medical  Standard/Optional 
form  be  reviewed  and  granted  an 
exception.  The  committee  proposes  to 
set  required  fields  standards  and  that 
activities  developing  computer- 
generated  versions  adhere  to  the 
required  fields  but  not  necessarily  to  the 
image.  The  ICMR  plans  to  review 
medical  Standard/Optional  forms  which 
are  commonly  used  and/or  commonly 
computer-generated.  We  will  identify 
those  fields  which  are  required,  those  (if 
any)  which  are  optional,  and  the 
required  format  (if  necessary).  Activities 
may  not  add  data  elements  that  would 
change  the  meaning  of  the  form.  This 
would  require  written  approval  from  the 
ICMR.  Using  the  process  by  which 
overprints  are  approved  for  paper 
Standard/Optional  forms,  activities  may 
add  other  data  entry  elements  to  those 
required  by  the  committee.  With  this 
decision,  activities  at  the  local  or 
headquarters  level  should  be  able  to 
develop  electronic  versions  which  meet 
the  committee's  requirements.  This 
guideline  controls  the  "image"  or 
required  fields  but  not  the  actual  data 
entered  into  the  field. 

SUMIMARY:  With  GSA's  approval,  the      - 
Interagency  Committee  on  Medical 
Records  (ICMR)  eliminated  the 
requirement  that  every  electronic 
version  of  a  medical  Standard/Optional 
form  be  reviewed  and  granted  an 
exception.  The  following  fields  must 
appear  on  the  electronic  version  of  the 
following  form: 
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Electronic  Elements  for  SF  600   ■ 

Item                                                                                                           Placement* 

TEXT 


Title:  Chronological  Record  of  Medical  Care 
Form  ID:  Standard  Form  600  (Rev.  6-97)  ... 


Data  Entry  Fields 


Date  (of  entry) 
Symptons 
DiagrK)sis 
Treatment 

Treating  Organization 
Signature  for  each  entry 
Hospital  or  Medical  Facility 
Status 

Department/Service 
Records  Maintained  At 
Sponsor's  Name 
Sponsor's  SSN/ID  No. 
Relationship  to  Sponsor 
Patient's  Name — last,  first,  middle) 
Patient's  ID  No.  or  SSN 
Patient's  Sex 
Patient's  Date  of  Birth 
Patient's  Rank/Grade 
Register  No. 
Ward  No. 


Top  of  form. 

Bottom  right  corner  of  form. 


Bottom  left  corner  of  form. 


'  If  no  placement  indicated,  items  can  appear  anywhere  on  the  form. 


FOR  FURTHER  INFORMATION  CONTACT: 
CAPT  Patricia  Buss,  MC,  USN. 

Dated:  August  11,  1998. 
CAPT  Patricia  Buss,  MC,  USN, 

Chairperson,  Interagency  Committee  on 

Medical  Records. 

|FR  Doc.  98-22243  Filed  8-18-98;  8:45  ami 

BILLING  CODE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Program  Support  Center;  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority 

Part  P  (Program  Support  Center)  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (60  FR  51480,  October  2,  1995 
as  amended  most  recently  at  63  FR 
20412,  April  24,  1998)  is  amended  to 
reflect  changes  in  Chapter  PB  within 
Part  P,  Program  Support  Center, 
Department  of  Health  and  Human 
Services.  The  Human  Resources  Service 
is  transferring  the  systems  integrity  and 
security  functions  within  the  Systems 
Design  and  Analysis  Division  and  the 
Systems  Engineering  and  Maintenance 
Division  to  the  Office  of  the  Director, 
HRS. 

Program  Support  Center 

Under  Part  P,  Sections  P-20, 
Functions,  change  the  following: 


Under  Chapter  PB,  Human  Resources 
Service  (PB).  Office  of  the  Director  (PBA) 
insert  the  following  new  items  after  item 
(8):  "(9)  Provides  systems  integrity, 
security  and  quality  assurance  functions 
including  acceptance  testing  for  all  new 
systems/subsystems,  major 
enhancements  and  systems  changes  for 
the  human  resource  information  system; 
and  (10)  Provides  HRS  ADP  systems 
security  services  including  physical 
security,  systems  back-up,  file  access 
security,  access  codes,  adherence  to 
Privacy  and  Freedom  of  Information  Act 
requirements  and  security  standards  for 
the  human  resource  and  payroll 
system." 

Under  Systems  Design  and  Analysis 
Division  (PBB)  delete  item  (6)  in  its 
entirety. 

Under  Systems  Engineering  and 
Maintenance  Division  (PBC)  delete 
items  (6)  through  (10)  in  their  entirety. 

Dated:  August  11,  1998. 
Lynnda  M.  Regan, 

Director,  Program  Support  Center. 

|FR  Doc.  98-22230  Filed  8-18-98;  8:45  am) 

BILLING  CODE  4168-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

nNFO-9ft-25] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations:  Correction 

On  August  12,  1998,  the  Centers  for 
Disease  Control  and  Prevention 
pubhshed:  A  National  Registry  for 
Surveillance  of  Non-Occupational 
Exposures  to  Human  Immunodeficiency 
Virus  and  Post-Exposure  Antiretrovial 
Therapy  in  section  2  was  incorrect. 

On  page  43185  in  the  first  column  the 
title  for  section  2  is  corrected  to  read 
Aggregate  report  of  follow-up  for 
contacts  of  tuberculosis,  and  Aggregate 
report  of  screening  and  preventive 
therapy  for  tuberculosis  infection:  two 
revised  tuberculosis  programs. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  at  (404)  639-7090. 
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Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road. 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice.  Comments  regarding 
this  information  collection  are  best 
assured  of  having  their  full  effect  if 
received  within  60  days  of  the  date  of 
this  publication. 

Proposed  Projects 

1.  A  National  Registry  for 
Surveillance  of  Non-Occupational 


Exposures  to  Human  Immunodeficiency 
Virus  and  Post-Exposure  Antiretroviral 
Therapy — New — The  National  Center 
for  HIV,  STD,  and  TB  Prevention, 
Division  of  HIV/AIDS  Prevention. 
Surveillance,  and  Epidemiology 
proposes  to  develop  and  implement  a 
surveillance  registry  in  the  United 
States  which  will  provide  data  for 
analysis  and  technical  reports  on  the 
frequency  and  types  of  nonoccupational 
e.xposures  to  HIV,  offers  and  acceptance 
rates  of  antiretroviral  therapy  to  attempt 
interruption  of  transmission  and  clinical 
course  and  outcomes  of  persons  with 
documented  HIV  exposure. 

Studies  of  antiretroviral  agents  for 
preventing  HIV  infection  in  health  care 
workers  and  from  pregnant  women  to 
their  infants  have  shown  antiretroviral 
therapy  to  be  efficacious.  As  a  result  of 
these  findings,  the  Public  Health  Service 
has  recommended  the  use  of 
antiretroviral  drugs  to  reduce  HIV 
transmission  among  those  exposed  in 
the  work,  place  and  from  HIV-infected 
women  to  their  infants.  These  findings 
may  not  be  directly  relevant  to 
nonoccupational  settings.  Hence,  further 


studies  are  needed  before  concluding 
that  use  of  antiretroviral  agents 
following  nonoccupational  exposures  is 
clearly  effective  in  preventing  HIV 
infection.  The  surveillance  system  will 
provide  data  to  address  those  issues. 

The  surveillance  system  will  be  a 
voluntary  and  anonymous  system  in 
which  all  health  care  providers  will  be 
encouraged  to  report  by  phone,  fax, 
mail,  or  website  24  hours  a  day  about 
all  persons  to  whom  they  have  offered 
antiretroviral  therapy  after  a 
nonoccupational  exposure  to  HIV.  Data 
will  be  collected  using  an  assigned 
unique  registry  number.  During  the 
initial  contact,  patient  consent  will  be 
ascertained,  data  will  be  collected  on 
the  characteristics  of  the  exposure 
event,  knowledge  of  HIV  status  of  the 
source  patient,  and  treatment  decision 
of  the  provider  for  patients  whose  HIV 
exposure  has  been  documented.  Follow- 
up  information  will  be  requested  at  4- 
6  weeks,  6  months,  and  12  months  post 
prescription  of  post  exposure  therapy. 
Estimated  cost  to  respondents  and 
government  is  $200,000.00  a  year. 


Respondents 

Number  of 
respondents 

Numt)er  of 
responses 

per  re- 
spondent 

Average 

burden  per 

response  (in 

hours) 

Total  bur- 
den (in 
hours) 

Health  Care  Providers  

100 

5 

.30 

150 

Total  

150 

2.  Aggregate  report  of  follow-up  for 
contacts  of  tuberculosis,  and  Aggregate 
report  of  screening  and  prevention 
therapy  for  tuberculosis  infection;  two 
revised  tuberculosis  program 
management  reports — New — National 
Center  for  HIV,  STD,  and  TB 
Prevention — To  ensure  the  elimination 
of  tuberculosis  in  the  United  States,  key 
program  activities  such  as  finding 
tuberculosis  infections  in  recent 
contacts  of  cases  and  in  other  persons 
likely  to  be  infected,  and  providing 
preventive  therapy,  must  be  monitored. 
The  Division  of  Tuberculosis 
Elimination  (DTBE),  is  implementing 
two  revised  program  management 
reports  for  annual  submission: 
Aggregate  report  of  follow-up  for 
contacts  of  tuberculosis,  and  Aggregate 
report  of  screening  and  preventive 


therapy  for  tuberculosis  infection.  The 
respondents  for  these  reports  are  the  68 
state  and  local  tuberculosis  control 
programs  receiving  federal  cooperative 
agreement  funding  through  (DTBE).  The 
revised  reports  phase  out  two  twice- 
yearly  program  management  reports  in 
the  Tuberculosis  Statistics  and  Program 
Evaluation  Activity  (OMB  0920-0026): 
Contact  Follow-up  (CDC  72.16)  and 
Completion  and  Preventive  Therapy 
(CDC  72.21).  The  revised  reports,  which 
are  being  submitted  for  an  OMB 
approval  outside  of  OMB  0920-0026, 
have  several  improvements  over  the  old 
reports  for  the  respondents  and  for 
DTBE,  such  as  the  emphasis  on 
preventive  therapy  outcomes,  the  focus 
on  high-priority  target  populations 
vulnerable  to  tuberculosis,  and 
programmed  electronic  report 


generation  and  submission  through  the 
Tuberculosis  Information  Management 
System.  The  old  reports,  CDC  72.16  and 
CDC  72.21,  which  have  been  submitted 
at  least  in  some  form  by  the  respondents 
since  1961,  are  tabulated  by  hand. 

Three  program  management  reports  in 
the  previous  series  already  have  been 
phased  out.  They  are  Bacteriologic 
Conversion  of  Sputum  (CDC  72.14), 
Case  Register  (CDC  72.15),  and  Drug 
Therapy  (CDC  72.20).  These  three 
reports  have  been  superseded  by 
integrated  reporting  in  Tuberculosis 
Statistics  and  Program  Evaluation 
Activity  (OMB  0920-0026).  The 
discontinuation  of  these  reports  has 
resulted  in  an  estimated  reduction  in 
the  annual  response  burden  of  159 
hours.  The  cost  to  the  respondent  is 
$6,324. 


Report 


Aggregate  report  of  follow-up  for  contacts  of  tut)erculosis  

Aggregate  report  of  screening  and  preventive  therapy  for  TB  infection 


Number  of 
respondents 


68 
68 


Numtjer  of 
responses 

per  re- 
spondent 


Average 

burden  pjer 

response  (in 

hours) 


2.5 
2.5 


Total  bur- 
den (in 
hours) 


170 
170 
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Report 


Total 


Number  of 
respondents 


Number  of 
responses 
per  re- 
spondent 


Average 

burden  per 

response  (in 

hours) 


44463 


Total  bur- 
den (in 
hours) 


340 


3.  Provider  Survey  of  Partner 
Notification  and  Partner  Management 
Practices  following  Diagnosis  of  a 
Sexually-Transmitted  Disease  (0920- 
0431) — Extension — The  National  Center 
for  HIV,  STD  and  TB  prevention, 
Division  of  STD  Prevention,  CDC  is 
proposing  to  conduct  a  national  survey 
of  physician's  partner  management 
practices  following  the  diagnosis  of  a 
sexually-transmitted  disease.  Partner 
notification,  a  technique  for  controlling 
the  spread  of  sexually-transmitted 
diseases  is  one  of  the  five  key  elements 
of  a  long  standing  public  health  strategy 
to  control  sexually-transmitted 
infections  in  the  US.  At  present,  there 
is  very  little  knowledge  about  partner 
notification  practices  outside  public 
health  settings  despite  the  fact  that  most 
STD  cases  are  seen  in  private  health 
care  settings.  No  descriptive  data 
currently  exist  that  allow  the  Centers  for 
Disease  Control  and  Prevention  to 
characterize  partner  notification 
practices  among  the  broad  range  of 
clinical  practice  settings  where  STDs  are 
diagnosed,  including  acute  or  urgent 
care,  emergency  room,  or  primary  and 
ambulatory  care  clinics.  The  existing 
literature  contains  descriptive  studies  of 
partner  notification  in  public  health 
clinics,  but  no  baseline  data  exist  as  to 
the  practices  of  different  physician 
specialties  across  different  practice 
settings. 


The  CDC  proposes  to  fill  that  gap 
through  a  national  sample  survey  of 
7300  office  managers  and  physicians 
who  treat  patients  with  STDs  in  a  wide 
variety  of  clinical  settings;  a  70% 
completion  rate  is  anticipated  (n=5110 
surveys).  This  survey  will  provide  the 
baseline  data  necessary  to  characterize 
infection  control  practices,  especially 
partner  notification  practices,  for 
syphilis,  gonorrhea,  HIV,  and  chlamydia 
and  the  contextual  factors  that  influence 
those  practices.  Findings  from  the 
proposed  national  survey  of  office 
managers  and  physicians  will  assist 
CDC  to  better  focus  STD  control  and 
partner  notification  program  efforts  and 
to  allocate  program  resources 
appropriately.  Without  this  information, 
CDC  will  have  little  information  about 
STD  treatment,  reporting,  and  partner 
management  services  provided  bv 
physicians  practicing  in  the  US.  With 
changes  underway  in  the  manner  in 
which  medical  care  is  delivered  and  the 
move  toward  managed  care,  clinical 
functions  typically  provided  in  the 
public  health  sector  will  now  be 
required  of  private  medical  providers. 
At  present,  CDC  does  not  have  sufficient 
information  to  guide  future  STD  control 
efforts  in  the  private  medical  sector. 

Data  collection  will  involve  a  mail 
survey  of  practicing  physicians.  The 
questionnaire  mailing  will  be  followed 
by  a  reminder  postcard  after  one  week. 


a  second  mailing  to  non-respondents  at 
three  weeks,  telephone  follow-up  with 
non-respondents  at  five  weeks,  and  a 
final  certified  mailing  of  the  sur\ev  to 
non-respondents  at  eight  weeks.  A  studv 
specific  computerized  tracking  and 
reporting  system  will  monitor  all  phases 
of  the  study.  Receipt  of  the  completed 
questionnaire  or  a  refusal  will  be  logged 
into  this  computerized  control  system  to 
ensure  that  respondents  who  return  the 
survey  are  not  contacted  with 
reminders. 

The  current  OMB  approval  for  this 
collection  covers  the  pilot  only  and 
expires  on  October  31.  1998.  The  pilot 
will  vary  the  respondent  payment  to 
equal  subsections  of  the  sample  using 
amounts  of  SO.  Si  5,  and  S25.  The  re- 
submission of  the  full  information 
collection  package  will  include  a  report 
from  the  pilot  including  a  detailed 
report  of  the  response  rates  overall  and 
break  down  by  use  of  the  various 
response  rates. 

Estimated  cost  to  respondents  and 
government  based  on  an  average  pay 
rate  of  S25/hour,  the  estimated  total  cost 
burden  for  office  managers  to  answer 
Section  1  is  510,650,  Based  on  an 
average  pay  rate  of  S70/hour,  the 
estimated  cost  burden  for  physicians  is 
S94.640.  Thus  the  total  cost  burden  for 
the  data  collection  effort  is  estimated  to 
beSl05.290. 


Respondents 


Office  Mangers 

Physicians  

Physicians  

Total 


Sections 


Section  1  

Sections  2-4  ., 
Sections  5-10 


Number  of 
respondents 


Number  of 
responses/ 
respondent 


7300 

5110 
5110 


1 
3 

61 


Average 

burden're- 

sponse  (in 

hours) 


Total  bur- 
den (in 
hours) 


.08 
.03 
.20 


584 

460 
6132 

7176 


Charles  W.  Gollmar, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
|FR  Doc.  98-22260  Filed  8-18-98;  8:45  am] 

BILLING  CODE  416:^1B-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98F-0674] 

Dover  Chemical  Corp.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Dover  Chemical  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  expand  the 
safe  use  of  3,9-bisl2,4-bis(l-methyl-l- 
pheny  lethyl)phenoxy  1-2. 4,8.1 0-tetrao\a- 
3,9-diphosphaspiro[5,5]undecane, 
which  may  contain  not  moie  than  2 
percent  by  weight  of 
triisopropanolamine,  as  an  antioxidant 
and/or  stabilizer  for  olefin  polymers 
intended  to  contact  food. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Hepp.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215],  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204.  202-418-3098. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U  S.C.  .348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4613)  has  been  filed  by 
Dover  Chemical  Corp.,  3676  Davis  Rd. 
NW.,  P.O.  Bo.x  40.  Dover.  OH  44622. 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polpners  (21  CFR  178.2010)  to  expand 
the  safe  use  of  3,9-bis[2,4-bis(l-methvl- 
1 -phenylethyllphenoxy  1-2. 4,8,1 0- 
tetraoxa-3.9- 

diphosphaspiro|5.5lundecane,  which 
may  contain  not  more  than  2  percent  by 
weight  of  triisopropanolamine.  as  an 
antioxidant  and/or  stabilizer  in  olefin 
polymers. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  a  tvpe 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated;  luly  2H.  1998 
Laura  M.  Tarantino, 

Acting  Director.  Office  ofPremarket 
Approve! f  Center  for  Food  Safety  and  Applied 
Sulntion 

(FR  Doc.  98-22265  Filed  8-18-98;  8:45  am] 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Fogarty  International  Center;  Notice  of 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
Fogarty  International  Center  Advisory 
Board. 

The  meetmgs  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  522b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications 


and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Xame  if  Committee:  Fogarty  International 
Center  Advisory  Board  Research  Awards 
Subcommittee. 

Date:  September  14,  1998. 

Time:  1:00  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  National  Institutes  of  Health. 
Building  31,  Room  B2C07.  Betfiesda.  MD 
20892. 

Contact  Person:  Irene  \V.  Edwards. 
Information  Officer.  Fogarty  International 
Center,  National  Institutes  of  Health. 
Building  31.  Room  B2C08,  31  Center  Drive 
.MSC  2220.  Bethesda,  MD  20892.  301-496- 
2075. 

Xame  of  Committee:  Fogarty  International 
Center  Advisory  Board. 

Dafe.  September  15.  1998. 

Open:  8:30  AM  to  12:00  PM. 

Agenda:  In  addition  to  a  report  by  the 
Director.  FIC,  the  agenda  will  focus  on  the 
Fogarty  International  Collaboration  Award 
(FIRCA)  Program  and  will  include 
presentations  by  F'lC  program  staff  and 
former  and  current  FIRCA  grantees. 

P/oce;  National  Institutes  of  Health, 
Building  16,  16  Center  Drive,  Bethesda,  MD 
20892. 

Closed:  1:00  PM  to  3:00  PM. 

Agenda;  To  review  and  evaluate  grant 
applications  and/or  proposals. 

P/oce;  National  Institutes  of  Health, 
Building  16,  16  Center  Drive,  Bethesda,  MD 
20892. 

Contact  Person:  Irene  VV.  Edwards, 
Information  Officer,  Fogarty  International 
Center,  National  Institutes  of  Health, 
Building  31,  Room  B2C08,  31  Center  Drive 
MSC  2220,  Bethesda.  MD  20892,  301-496- 
2075. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.934,  Fogarty  International 
Research  Collaboration  Award:  93.989, 
Senior  International  Fellowship  Awards 
Program;  93.154.  Special  International 
Postdoctoral  Research  Program  in  Acquired 
Immunodeficiency  Syndrome,  National 
Institutes  of  Health,  HHS) 

Dated:  August  12,  1998. 
Laverne  Y.  Stringfield, 

Committee  Management  Officer.  NIH. 

|FR  Doc.  98-22328  Filed  8-18-98;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group 
Comparative  Medicine  Review  Committee. 

Date:  October  13-14,  1998. 

Open;  October  13,  1998,  8:00  AM  to  9:30 
AM. 

Agenda:  To  receive  Director's  report  of 
Center's  activities  and  accomplishments. 

P/nce;  Wyndham  Bristol  Hotel.  2430 
Pennsylvania  Avenua,  N.W.,  Washington,  DC 
20037! 

Closed:  October  13,  1998,  9:30  AM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  VVyndham  Bristol  Hotel,  2430 
Pennsylvania  Avenue,  N.W.,  Washington,  DC 
20037. 

Contact  Person:  Raymond  O'Neill, 
Scientific  Review  Administrator,  Office  of 
Review.  National  Center  for  Research 
Resources,  6705  Rockledge  Drive,  MSC  7965, 
Room  6018,  Bethesda,  MD  20892-7965,  301- 
435-0822. 

Name  of  Committee:  Scientific  and 
Technical  Review  Board  on  Biomedical  and 
Behavioral  Research  Facilities. 

Date:  October  13-14,  1998. 

Open:  October  13,  1998,  8:00  AM  to  9:30 
AM. 

Agenda;  To  receive  Director's  report  of 
Center's  activities  and  accomplishments. 

Place:  Bethesda  Ramada,  8400  Wisconsin 
Ave.  Bethesda.  MD  20814. 

Closed:  October  13,  1998,  9:30  AM  to 
Adjournment. 

Agenda:  To  reveiw  and  evaluate  grant 
applications. 


LaVeme  Y. 

Committee 
|FR  Doc.  9£ 
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Place:  Bethesda  Ramada,  8400  Wisconsin 
Ave.,  Bethesda.  MD  20814. 

Contact  Person:  D.G.  Patel,  Scientific 
Review  Administrator,  Office  of  Review, 
National  Center  for  Research  Resources,  6705 
Rockledge  Drive,  MSC  7965,  Room  6018, 
Bethesda,  MD  20892-0787,  301-435-0824. 


44465 


Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group 
General  Clinical  Research  Centers  Review 
Committee. 

Date:  October  13-15,  1998. 

Open:  October  13, 1998,  2:30  PM  to  Recess. 

Agenda:To  receive  Director's  rejjort  of 
Center's  activities  and  accomplishments. 

Place:  Bethesda  Ramada,  8400  Wisconsin 
Ave,  Bethesda,  MD  20814. 

Closed:  October  14,  1998,  8:00  AM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Ramada,  8400  Wisconsin 
Ave,  Bethesda,  MD  20814. 

Contact  Person:  Charles  G.  Hollingsworth, 
Deputy  Director,  Office  of  Review,  National 
Center  for  Research  Resource,  6705 
Rockledge  Drive,  MSC  7965,  Room  6018, 
Bethesda,  MD  20892-7965,  301-435-0806. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333  Clinical  Research,  93.333: 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  August  13,  1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
|FR  Doc.  98-22325  Filed  8-18-98;  8:45  am] 
BILUNQ  CODE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
pubic  in  accordance  with  the  provisions 
set  forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5  U.S.C,  as  amended. 
The  grant  apphcations  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 


individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group. 
Research  Centers  In  Minority  Institutions 
Review  Committee. 

Dote:  September  27-30.  1998. 

Closed:  September  27,  1998,  7:00  PM  to 
10:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Houston  Marriott  West  Loop,  1750 
West  Loop,  Houston,  TX  77027. 

Open:  September  28,  1998,  8:00  PM  to  5:00 
PM. 

Agenda:  To  review  report  of  Center's 
activities  and  accomplishments. 

Place:  Houston  Marriott  West  Loop.  1750 
West  Loop,  Houston,  TX  77027. 

Closed:  September  28,  1998,  5:00  PM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Houston  Marriott  West  Loop,  1750 
West  Loop,  Houston,  TX  77027. 

Contact  Person:  John  Meyer,  Scientific 
Review  Administrator,  Office  of  Review, 
National  Center  for  Research  Resources.  6705 
Rockledge  Drive,  MSC  7965,  Room  6018, 
Bethesda,  MD  20892-7965,  301-435-0822. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research.  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  August  13,  1998. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

|FR  Doc.  98-22326  Filed  8-18-98:  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 

Date:  September  8.  1998. 

Time:  10:00  AM  to  11:30  AM 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.  Suite  400C. 
Bethesda,  MD  20852  (Telephone  Conference 
Call). 

Contact  Person:  Richard  S.  Fisher. 
Scientific  Review  Administrator.  Scientific 
Review  Branch.  Division  of  Extramural 
Activities.  NIDCD/NIH.  6120  Executive 
Blvd..  Room  400C.  MSC-7180.  Bethesda.  MD 
20892  301-496-8683. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders.  National  Institutes  of  Health.  HHS) 

Dated;  August  13.  1998. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer.  NIH 
|FR  Doc.  98-22321  Filed  8-18-98:  8  45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel  Perspectives 
on  Productive  Aging. 

Date:  August  26,  1998. 

Time:  3:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin.  Suite  502C. 
Bethesda.  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Mary  Ann  Cuadagno, 
Scientific  Review  Administrator. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  'o  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel  Regulation  of 
Genes  Necessary  for  Hypothalamic  Function. 
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Date:  August  27.  1998. 

Time:  3:00  PM  to  4:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin.  Suite  502C. 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Mar>'  Ann  Guadagno. 
Scientific  Review  Administrator. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel  REVERSE 
SITE  VISIT — Physiology  of  Bone  Metabolism 
in  an  Aging  Population. 

Date:  September  2-3,  1998. 

Time:  7:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn.  Chevy 
Chase,  MD  20815 

Contact  Person:  William  A.  Kachadonan. 
Scientific  Review  Administrator. 

Name  of  Committee:  National  Institute  on 
Aging  Sf)ecial  Emphasis  Panel  HRCA/ 
Harvard  Research  Nursing  Home. 

Date;  September  9.  1998. 
■     Time:  2:30  PM  to  4:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin  Avenue.  Bethesda. 
MD  20814  (Telephone  Conference  Call). 

Contact  Person:  William  A.  Kachadorian, 
Scientific  Review  Administrator. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group.  Clinical  Aging 
Review  Committee. 

Date:  October  19,  1998. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda,  MD  20814. 

Contact  Person:  William  A.  Kachadorian. 
Scientific  Review  Administrator. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research. 
National  Institutes  of  Health,  HHS) 

Dated:  August  13.  1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH 
[FR  Doc.  98-22322  Filed  8-18-98;  8:45  am] 
BILUNG  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 


is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NIDDK. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases, 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NIDDK  BSC  Meeting. 

Date:  October  28-30,  1998. 

Time:  October  28,  1998,  6:00  PM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health. 
Building  5,  Room  127.  Bethesda,  MD  20892. 

Contact  Person:  Allen  M.  Spiegel,  Director, 
Division  of  Intramural  Research,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  PHS,  DHHS,  Bethesda,  MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93,847.  Diabetes, 
Endocrinology  and  Metabolic  Research: 
93.848.  Digestive  Diseases  and  Nutrition 
Research;  93.849.  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  August  13,  1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-22323  Filed  8-18-98;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Drug 
Abuse. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
pubic  in  accordance  with  the  provisions 


set  forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5  U.S.C,  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  on  Drug  Abuse. 

Date:  September  15-18,  1998.  — - 

Closed:  September  15,  1998,  2:00  PM  to 
5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20982. 

Open:  September  16,  1998,  9:00  AM  to 
Adjournment. 

Agenda:  This  portion  of  the  meeting  will 
be  open  to  the  public  for  announcements  and 
repwrts  of  administrative,  legislative  and 
program  developments  in  the  drug  abuse, 
field. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20982. 

Contact  Person  .Teresa  Levitin,  Director, 
Office  of  Extramural  Program  Review, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  Bethesda,  MD 
20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs.  National  Institutes  of  Health,  HHS) 

Dated:  August  13,  1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-22324  Filed  8-18-98;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Arthritis  and  Musculoskeletal 
and  Skin  Diseases  Advisory  Council. 

The  meeting  will  be  open  to  the 
pubhc  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 


Federal  Register/ Vol.  63.  No.  160/ Wednesday.  August  19,  1998 /Notices 


44467 


reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Arthritis  and 
Musculoskeletal  and  Skin  Diseases  Advisory 
Council 

Date:  September  10,  1998 

Open:  8:30  AM  to  12:00  PM 

Agenda:  The  meeting  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  Council  business  and  special 
reports. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike,  Building  31,  Conference 
Room  6,  Bethesda.  MD  20892. 

Closed:  12:00  PM  to  5:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  6,  Bethesda,  MD  20892. 

Contact  Person:  Steven  J.  Hausman,  Deputy 
Director,  NIAMS/NIH,  Bldg.  31,  Room  4C-32, 
31  Center  DR.  MSC  2350,  Bethesda,  MD 
20892-2350. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  August  12,  1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-22329  Filed  8-18-98;  8:45  am] 

BtLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development,  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 


confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel 

Date:  August  23-24,  1998 

Time:  7:30  PM  to  5:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  OMM  ORRINGTON  HOTEL,  1710 
ORRINGTON  AVENUE,  EVANSTON,  IL 
60201. 

Contact  Person:  Jon  M.  Ranhand,  Scientific 
Review  Administrator,  Division  of  Scientific 
Review,  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health,  6100  Executive  Blvd.,  Room  5E01. 
Bethesda,  MD  20892,  (301)  49&-1485. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program.  National 
Institutes  of  Health.  HHS) 

Dated:  August  12,  1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-22330  Filed  S-18-98;  8:45  am] 

BILUNG  CODE  4140-01-iyi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Clinical  Sciences 
Sfwcial  Emphasis,Panel. 
Dafe;  August  26,  1998. 
Time:  3:00  PM  to  4:30  PM. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person.  Gertrude  K.  McFarland. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4110. 
MSC  7816,  Bethesda.  MD  20892.  (301)  435- 
1784. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  tiramg 
limitations  imposed  by  the  review  and 
funding  cycle 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos  93.306,  Comparative  Medicme. 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396.  93.837-93.844. 
93.846-93.878  93.892,  93.893.  National 
Institutes  of  Health,  HHS) 
Dated:  August  13.  1998. 
LaVeme  Y.  Stringfield. 
Committee  Management  Officer,  NIH 
[FR  Doc.  98-22327  Filed  8-18-98;  8  45  am] 
BILUNG  CODE  414(MI1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Notice  of  Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
Center  for  Mental  Health  Services 
(CMHS)  National  Advisory  Council, 
Center  for  Substance  Abuse  Prevention 
(CSAP)  National  Advisory  Council,  and 
Advisory  Council  for  Women's  Services 
in  September  1998. 

The  Center  for  Mental  Health  Services 
(CMHS)  National  Advisory  Council 
meeting  will  include  a  roll  call.  CMHS's 
Director's  Report,  discussion  of  the 
Employment  Intervention 
Demonstration  Program,  report  from  the 
National  Association  of  State  Mental 
Health  Directors  on  the  Future  of  Mental 
Health,  update  from  the  Consumers 
Affairs  Specialist  and  an  update  from 
the  American  Psychological 
Association.  Public  comments  are 
welcome  during  the  open  session. 
Please  communicate  with  the  individual 
listed  as  contact  below  to  make 
arrangements  to  comment  or  to  request 
special  accommodations  for  persons 
with  disabilities. 

A  portion  of  the  meeting  will  include 
the  review,  discussion,  and  evaluation 
of  individual  grant  applications, 
contract  proposals,  and  detailed 
discussion  of  informatiim  about  the 
CMHS  procurement  plans.  Therefore  a 
portion  of  the  meeting  will  be  closed  to 
the  public  as  determined  by  the 
Administrator,  SAMHSA,  in  accordance 
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with  Title  5  U.S.C.  552b(c)(3).  (4)  and 
[6)  and  5  U.S.C.  App.  2.  sec.  10(d). 

A  summary  of  the  meeting  and  a 
roster  of  Council  members  may  be 
obtained  from:  Anne  Mathews- Younes, 
Ed.D..  Executive  Secretary,  CMHS 
National  Advisory  Council,  5600 
Fishers  Lane.  Room  18C-07.  Rockville. 
Maryland  20857.  Telephone:  (301)  443- 
0554. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  name:  Center  for  Mental 
Health  Services  National  Advisory 
Council. 

Meeting  Date:  September  10-11,  1998. 

Place:  Omni  Shoreham  Hotel.  2500 
Calvert  Street,  NW.,  Washington,  D.C. 
20008. 

Open:  September  10.  1998,  1:30  p.m.- 
5:00  p.m.,  September  11,  1998,  9:00 
a.m-l:00  p.m. 

Closed:  September  10,  1998.  9:00 
a.m. -1:30  p.m. 

Contact:  Anne  Mathews- Younes, 
Room  18-07,  Parklawn  Building, 
Telephone:  (301)  443-0554  and  FAX: 
(301) 443-7912. 

The  Center  for  Substance  Abuse 
Prevention  (CSAP)  National  Advisory 
Council  meeting  will  include  an 
orientation  to  the  Council  on  the  current 
and  upcoming  programmatic  activities 
which  will  be  presented  by  the  CSAP 
Division  Directors.  Public  comments  are 
welcome  during  the  open  session. 
Please  communicate  with  the  individual 
listed  as  contact  below  to  make 
arrangements  to  comment  or  to  request 
special  accommodations  for  persons 
with  disabilities. 

A  portion  of  the  meeting  will  also 
include  the  review,  discussion  and 
evaluation  of  individual  grant 
applications,  contract  proposals,  and 
detailed  discussion  of  information  about 
the  Center's  procurement  plans. 
Therefore  a  portion  of  the  meeting  will 
be  closed  to  the  public  as  determined  by 
the  Administrator,  SAMHSA,  in 
accordance  with  Title  5  U.S.C. 
552b(c)(3)  (4)  and  (6)  and  5  U.S.C.  App. 
2,  sec.  10(d). 

Substantive  program  information  may 
be  obtained  from  the  contact  listed 
below. 

Committee  Name:  Center  for 
Substance  Abuse  Prevention,  National 
Advisory  Council. 

Meeting  Dates:  September  14-15. 
1998. 

P/ace;  The  Ramada  Inn  Hotel,  1775 
Rockville  Pike,  Rockville,  Maryland 
20852. 

Closed:  September  14,  1998,  10:00 
a.m. -3:00  p.m. 

Opened:  September  15,  1998,  8:30 
a.m. -4:00  p.m. 


Contact:  Yuth  Nimit,  Ph.D.,  5515 
Security  Lane,  Rockwall  II  Building, 
Suite  901,  Rockville,  Maryland  20852. 
Telephone:  (301)  443-8455. 

The  Advisory  Committee  for  Women's 
Services  meeting  will  include  a 
discussion  of  and  update  on  policy  and 
program  issues  relating  to  women's 
substance  abuse  and  mental  health 
service  needs  at  SAMHSA,  SAMHSA's 
Knowledge  Development  and 
Application  Grants;  SAMHSA's 
Communications  and  Public  Education 
Strategies  and  Initiatives;  and  managed 
care  issues  related  to  the  Substance 
Abuse  Prevention  and  Treatment  Block 
Grant. 

Public  comments  are  welcome.  Please 
communicate  with  the  individual  listed 
as  contact  below  to  make  arrangements 
to  comment  or  to  request  special 
accommodations  for  persons  with 
disabilities. 

A  summary  of  the  meeting  and/or  a 
roster  of  committee  members  may  be 
obtained  from:  Pamela  M.  Perry, 
Executive  Secretary,  Advisory 
Committee  for  Women's  Services.  5600 
Fishers  Lane.  Room  13-99,  Rockville. 
Maryland  20857,  Telephone:  (301)  443- 
7625.  or  e-mail:  pperry@samhsa.gov. 

Substantive  information  may  be 
obtained  from  the  contact  whose  name 
and  telephone  nxunber  is  listed  below. 

Committee  Name:  Advisory 
Committee  for  Women's  Services. 

Meeting  Date:  September  14.  1998. 

Place:  Annapolis/Chesapeake  Room, 
Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda,  MD  20817. 

Open:  September  14,  1998,  9:00  a.m.- 
5:00  p.m. 

Contact:  Pamela  M.  Perry,  Room  13- 
99,  Parklawn  Building,  Telephone  (301) 
443-7625. 

Dated:  August  13.  1998. 
Jeri  Lipov, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
A  dm  in  is  tra  tion . 

|FR  Doc.  98-22231  Filed  8-18-98;  8:45  am] 
BILUNG  COD€  41S2-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Application  for 
Endangered  Species  Permit 

SUMMARY:  The  following  applicant  has 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.). 


DATES:  Written  data  or  comments  on 
this  application  must  be  received,  at  the 
address  given  below,  by  September  18, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345  (Attn:  David  Dell,  Permit 
Biologist).  Telephone:  404/679-7313; 
Facsimile:  404/679-7081. 
SUPPLEMENTARY  INFORMATION: 

Applicant:  Dr.  Dennis  Hardin  and 
Carol  Wooley,  Goethe  State  Forest, 
Florida,  PRT-841561. 

The  applicant  requests  authorization 
to  take  (capture,  band,  translocate,  and 
harass  during  surveys  and  installation  of 
cavity  restrictors)  the  red-cockaded 
woodpecker,  Picoides  borealis, 
throughout  the  species  range  in  Florida, 
for  the  purpose  of  enhancement  of 
survival  of  the  species. 

Dated:  August  11,  1998. 
Judy  Jones, 

Acting  Regional  Director. 
[FR  Doc.  98-22239  Filed  8-18-98;  8:45  am] 
BILLING  CODE  4310-6»-P 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

SUMMARY:  U.S.  Agency  for  International 
Development  (USAID)  has  submitted 
the  following  information  collections  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for  USAID, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington  D.C.  20503. 
Copies  of  submission  may  be  obtained 
by  calling  (202)  712-1365. 
SUPPLEMENTARY  INFORMATION: 

OMB  Number:  OMB  12-0003. 

Form  Number:  AID  1550-3. 

Title:  Annual  Estimate  of 
Requirements  (AER),  P.L.  480,  Title  II, 
Commodities. 
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Type  of  Submission:  Renew. 

Purpose:  The  Annual  Estimate  of 
Requirements  (AER)  is  used  by  the 
Office  of  Food  for  Peace  to  obtain 
information  critical  for  the  planning  and 
budgeting  cycle  of  the  P.L.  480  Title  II 
Program.  The  AERs  include  planned 
recipient  and  ration  levels,  number  of 
distributions,  operating  reserves  that  are 
needed  and  inventories  on  hand. 

Annual  Reporting  Burden: 

Respondents:  13. 

Total  annual  responses:  56.  '    • 

Total  annual  hours  requested:  1,344, 

Dated:  August  24,  1998. 
Willette  L.  Smith, 

Chief,  Information  and  Records  Division, 
Bureau  for  Management,  Office  of 
Administrative  Services. 
|FR  Doc.  98-22235  Filed  8-18-98;  8:45  am! 
BILUNG  CODE  6116-01-M 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

summary:  U.S.  Agency  for  International 
Development  (USAID)  has  submitted 
the  following  information  collections  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Pubhc  Law  104-13.  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for  USAID. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB).  Washington  D.C.  20503. 
Copies  of  submission  may  be  obtained 
by  calling  (202)  712-1365. 

SUPPLEMENTARY  INFORMATION: 

OMB  Number:  OMB  0412-0545. 

Form  Number:  AID  1550-12. 

Title:  Request  for  Shipment  of 
Commodities  for  Foreign  Distribution 
(Foreign  Government). 

Type  of  Submission:  Renew. 

Purpose:  A  USAID  Title  III  form  is 
needed  by  which  the  specific  needs  of 
the  recipient  country  can  be 
communicated  to  U.S.  Department  of 
Agriculture  by  USAID.  The  form  will  be 
used  to  request  food  commodities  for 
approved  P.L.  480  Title  III  country 
programs  overseas  and  to  furnish 
procurement  instruction  and  other 
pertinent  information  necessary  to  ship 
these  commodities  to  destination  ports. 

Annual  Reporting  Burden: 

Respondents:  13. 

Total  annual  responses:  50. 

Total  annual  hours  requested:  60. 


Dated:  August  4.  1998. 
Willette  L.  Smith, 

Chief  Information  and  Records  Division. 
Bureau  for  Management.  Office  of 
Administrative  Sen-ices. 
[PR  Doc.  98-22237  Filed  8-18-98:  8:45  am] 
BILLING  CODE  6116-01-M 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

summary:  U.S.  Agency  for  International 
Development  (USAID)  has  submitted 
the  following  information  collections  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for  USAID. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB).  Washington  D.C.  20503 
Copies  of  submission  may  be  obtained 
by  calling  (202)  712-1365. 

SUPPLEMENTARY  INFORMATION: 
OMB  Number:  OMB  0412-0546. 
Form  Number:  AID  1550-12. 
Title:  Request  for  Shipment  of 

Commodities  for  Foreign  Distribution 

(Foreign  Government). 

Type  of  Submission:  Renew. 

Purpose:  A  USAID  Title  III  form  is 
needed  by  which  the  specific  needs  of 
the  recipient  country  can  be 
communicated  to  U.S.  Department  of 
Agriculture  by  USAID.  The  form  will  be 
used  to  request  food  commodities  for 
approved  P.L.  480  Title  III  country 
programs  overseas  and  to  furnish 
procurement  instruction  and  other 
pertinent  information  necessary  to  ship 
these  commodities  to  destination  ports. 

Annual  Reporting  Burden: 

Respondents:  13. 

Total  annual  responses:  50. 

Total  annual  hours  requested:  60. 

Dated:  August  24.  1998. 
Willette  L.  Smith, 

Chief.  Information  and  Records  Division. 
Bureau  for  .Management.  Office  of 
Administrative  Services. 
|FR  Doc.  98-22237  Filed  8-18-98;  8:45  ami 

BILLING  CODE  6116-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-405] 

Certain  Automotive  Scissors  Jacks; 
Notice  of  a  Commission  Determination 
not  to  Review  an  Initial  Determination 
Terminating  the  Investigation  on  the 
Basis  of  a  Settlement  Agreement 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  CALI's")  initial  determination 
("ID")  granting  a  joint  motion  to 
terminate  the  above-captioned 
investigation  on  the  basis  of  a  settlement 
agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrea  C.  Casson.  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  (202) 
205-3105. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  instituted  this  investigation 
on  December  15.  1997.  based  on  a 
complaint  filed  by  Universal  Tool  & 
Stamping  Company.  Inc.  ("Universal"). 
Universal  alleged  that  respondent 
Ventra  Group.  Inc.  ("Ventra")  violated 
section  337  of  the  Tariff  Act  of  1930,  as 
amended.  19  U.S.C.  §  1337.  by 
importing,  selling  for  importation,  or 
selling  within  the  United  States  after 
importation  certain  automotive  scissors 
jacks  that  infringe  certain  claims  of 
Universal's  L'.S.  Patent  Reexamination 
Certificate  No.  Bl5. 110.091.  On  July  14. 
1998.  Universal  and  Ventra  filed  a  )oint 
motion  to  terminate  the  investigation 
based  on  a  settlement  agreement 

On  July  22.  1998.  the  ALJ  issued  an 
ID  (Order  No.  14)  terminating  the 
investigation  on  the  basis  of  the 
settlement  agreement.  The  ALJ  found  no 
indication  that  termination  of  the 
investigation  on  the  basis  of  the 
settlement  agreement  would  adversely 
impact  the  public  interest.  \'o  party 
filed  a  petition  to  review  the  subject  ID. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  .^ct 
of  1930.  as  amended.  19  li  S.C.  ^  1337. 
and  Commission  rule  210.21.  19  CFR 
§  210.21.  Copies  of  the  ALJ's  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  am 
to  5:15  p.m.)  in  the  Offi(  c  of  the 
Secretary,  U.S.  Internaticnal  Trade 
Commission,  500  E  Street.  S.W.. 
Washington.  D.C.  20436.  telephone  20J- 
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205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://wvvw.usitc.gov). 

I.ssued:  August  13.  1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary 

|FR  Doc.  98-22303  Filed  8-18-98;  8:45  ami 
BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-776-77S 
(Final)] 

Certain  Preserved  Mushrooms  From 
Chile,  China,  India,  and  Indonesia 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 
antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigations 
Nos.  731-TA-776-779  (Final)  under 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1673d{b))  (the  Act)  to 
determine  whether  an  industrv  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  Chile,  China,  India,  and  Indonesia 
of  certain  preserved  mushrooms, 
provided  for  in  subheadings  0711.90.40 
and  2003.10.00  (statistical  reporting 
numbers  2003.10.0027,  2003.10.0031, 
2003.10.0037.  2003.10.0043. 
2003.10.0047,  and  2003.10.0053)  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States.^ 


'  For  purposes  of  these  investigations.  Commerce 
has  defineri  the  subject  merchandise  as  certain 
preserved  mushrooms,  whether  imported  whole, 
sliced,  diced,  or  as  stems  and  pieces.  The  preserved 
mushrooms  covered  under  the  investigations  are  of 
the  specie  is  .'\garirus  bisporus  and  Agaricus 
bitorquis.  "Preserved  mushrooms"  refers  to 
mushrooms  that  have  been  prepared  or  preserved 
by  cleaning,  blanching,  and  sometimes  slicing  or 
cutting.  These  mushrooms  are  then  packed  and 
heated  \n  containers,  including  but  not  limited  to 
cans  or  glass  jars,  in  a  suitable  liquid  medium  that 
.may  include,  but  is  not  limited  to.  water,  brine, 
butter,  or  butter  .sauce.  Preserved  mushroo.ms  may 
be  imported  whole,  sliced,  diced,  or  as  stems  and 
pieces.  Included  within  the  scope  of  the 
investigations  are  "brined"  mushrooms,  which  are 
presalted  and  packed  in  a  heavy  salt  solution  to 
provisionally  preserve  them  for  futher  processing. 

E,xcluded  from  the  scope  of  these  investigations 
are:  (1)  all  other  species  of  mushroom,  including 


For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigations,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  July  31,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Olympia  Hand  (202-205-3182),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SVV, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the- 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background. — The  final  phase  of 
these  investigations  is  being  scheduled 
as  a  result  of  an  affirmative  preliminary 
determinations  by  the  Department  of 
Commerce  that  imports  of  certain 
preserved  mushrooms  from  Chile, 
China,  India,  and  Indonesia  are  being 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  733 
of  the  Act  (19  U.S.C.  §  1673b).  The 
investigations  were  requested  in  a 
petition  filed  on  January  6,  1998,  by  L.K. 
Bowman,  Inc.,  Nottingham,  PA;  Modern 
Mushroom  Farms,  Inc..  Toughkenamon, 
PA;  Monterrey  Mushrooms.  Inc., 
Watsonville,  CA;  Mount  Laurel  Canning 
Corp.,  Temple,  PA;  Mushroom  Canning 
Co.,  Kermett  Square,  PA:  Sunny  Dell 
Foods,  Inc.,  Oxford,  PA;  and  United 
Canning  Corp.,  North  Lima,  OH. 

Participation  in  the  investigations  and 
public  sen-ice  list. — Persons,  including 
industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  final  phase  of  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's 


straw  mushrooms  (HTS  statistical  reporting  number 
200;M0.0009):  |2)  all  fresh  and  chilled  mushrooms 
(HTS  subheading  0709.51.00).  including 
"refrigerated"  or  "quick  blanched"  mushrooms;  (3) 
dried  mushrooms  (HTS  subheadings  0712.30.10 
and  0712.30.201;  (4)  frozen  mushrooms  (HTS 
subheading  0710.80. 20)p:  and  (5)  "marinated." 
"acidified."  or  "pickled"  mushrooms,  which  are 
prepared  or  preserved  by  means  of  vinegar  or  acetic 
acid,  but  may  contain  oil  or  other  additives  (HTS 
subheading  2001.90.39). 


rules,  no  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice.  A 
party  that  filed  a  notice  of  appearance 
during  the  preliminary  phase  of  the 
investigations  need  not  file  an 
additional  notice  of  appearance  during 
this  final  phase.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  investigations. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  the  final  phase  of  these 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  Authorized  applicants 
must  represent  interested  parties,  as 
defined  by  19  U.S.C.  §  1677(9),  who  are 
parties  to  the  investigations.  A  party 
granted  access  to  BPI  in  the  preliminary 
phase  of  the  investigations  need  not 
reapply  for  such  access.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Staff  report. — The  prehearing  staff 
report  in  the  final  phase  of  these 
investigations  will  be  placed  in  the 
nonpublic  record  on  October  1,  1998, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.22  of 
the  Commission's  rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  the  final 
phase  of  these  investigations  beginning 
at  9:30  a.m.  on  October  15,  1998,  at  the 
U.S.  International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  October  6,  1998.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  October  8, 
1998,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  submissions. — Each  party 
who  is  an  interested  party  shall  submit 
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a  prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.23  of  the 
Commission's  rules;  the  deadUne  for 
filing  is  October  8,  1998.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.25  of  the 
Commission's  rules.  The  deadline  for 
Filing  posthearing  briefs  is  October  22. 
1998;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  October  22, 
1998.  On  November  10,  1998,  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  November  13,  1998,  for  the 
investigation  concerning  Chile,  and 
January  14,  1999,  for  the  investigations 
concerning  China,  India,  and  Indonesia, 
but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwise  comply  with  section 
207.30  of  the  Commission's  rules.  The 
Department  of  Commerce  extended  the 
date  for  its  final  determinations  in  the 
investigations  concerning  China,  India, 
and  Indonesia  to  December  17,  1998.  All 
written  submissions  must  conform  with 
the  provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6, 
207.3,  and  207.7  of  the  Commission's 
rules.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

Issued:  August  13,  1998. 


B\'  order  of  the  Commission. 
Donna  R.  Koehnke, 

Secretary. 

(FR  Doc  98-22304  Filed  8-18-98:  845  ami 

BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Notice  of  Appointment  of  Individuals  to 
Serve  as  Members  of  Performance 
Review  Boards 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Appointment  of  Individuals  to 
serve  as  members  of  Performance 
Review  Board. 

EFFECTIVE:  August  13.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Hillier,  Director  of  Personnel. 
U.S.  International  Trade  Commission 
(202) 205-2651. 

SUPPLEMENTARY  INFORMATION:  The 
Chairman  of  the  U.S.  International 
Trade  Commission  has  appointed  the 
following  individuals  to  serve  on  the 
Commission's  Performance  Review 
Board  (PRB). 

Chairman  of  PRB — Vice-Chairman 
Marcia  E.  Miller 

Member — Commissioner  Carol  T. 
Crawford 

Member — Commissioner  Jennifer  A. 
Hillman 

Member — Commissioner  Stephen 
Koplan 

Member — Commissioner  Thelma  J. 
Askey 

Member — Robert  A.  Rogowsky 

Member — Lyn  M.  Schlitt 

Member — Stephen  A.  McLaughlin 

Member — Eugene  A.  Rosengarden 

Member — Lynn  Featherstone 

Member — Vern  Simpson 

Member — Lynn  I.  Levine 

Notice  of  these  appointments  is  being 
published  in  the  Federal  Register 
pursuant  to  the  requirement  of  5  U.S.C. 
4314(c)(4). 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  205-1810. 

Issued:  August  13.  1998. 

By  order  of  the  Chairman: 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  98-22302  Filed  8-18-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  97-8] 

Leonard  E.  Reaves,  III,  M.D., 
Revocation  of  Registration 

On  January  29,  1997,  the  Deputy 
.Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DE.'X).  issued  an  Order 
to  Show  Cause  to  Leonard  E.  Reaves.  III. 
M.D..  (Respondent]  of  Windsor.  North 
Carolina.  notiKing  him  of  an 
opportunity  to  show  cause  as  to  vvh\ 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration.  AR2127377, 
and  deny  any  pending  appUcations  for 
renewal  of  such  registration  as  a 
practitioner  under  21  U.S.C.  823(0.  for 
reason  that  his  continued  registration 
would  be  inconsistent  with  the  public 
interest  pursuant  to  21  U.S.C  824(a)(4). 

By  letter  dated  March  2R,  1997, 
Respondent,  through  counsel,  filed  a 
request  for  a  hearing,  and  following 
prehearing  procedures,  a  hearing  was 
held  in  Raleigh.  North  Carolina  on 
September  10  and  11.  1997.  before 
Administrative  Law  Judge  Gail  A. 
Randall.  At  the  hearing,  both  parties 
called  witnesses  to  testify  and  the 
Government  introduced  documentar\ 
evidence.  After  the  hearing,  counsel  for 
both  parties  submitted  proposed 
findings  of  fact,  conclusions  of  law  and 
argument.  On  March  11.  1998.  Judge 
Randall  issued  her  Opinion  and 
Recommended  Ruling,  recommending 
that  Respondents  DEA  Certificate  of 
Registration  be  revoked.  Neither  party 
filed  exceptions  to  her  decision,  and  on 
April  13,  1998.  Judge  Randall 
transmitted  the  record  of  these 
proceedings  to  the  Acting  Deputy 
Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67.  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  with 
noted  exceptions,  the  Opinion  and 
Recommended  Ruling  of  the 
Administrative  Law  Judge,  and  his 
adoption  is  in  no  manner  diminished  by 
any  recitation  of  facts,  issues  and 
conclusions  therein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 

The  Acting  Deputy  Administrator 
finds  that  Respondent  graduated  from 
medical  school  in  1961  and  became 
licensed  to  practice  medicine  in  North 
Carolina.  He  has  continuously 
maintained  his  North  Carolina  medical 
license  since  that  time.  In  the  19B0's. 
Respondent  received  some  advanced 
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training  in  internal  medicine  in  Florida. 
Initially.  Respondent  was  issued  a 
teniporarv  Florida  medical  license,  but 
subsequently  took  the  state  licensure 
examination  and  was  issued  a  Florida 
medical  license.  Beyond  his  training, 
Respondent  never  practiced  medicine  in 
Florida,  yet  he  retained  his  Florida 
medical  license.  Respondent  entered 
into  private  practice  in  North  Carolina 
in  1967. 

In  1975,  Respondent  was  suspended 
from  participating  in  the  North  Carolina 
Medicaid  Assistance  Program,  following 
a  determination  that  he  had  received  an 
overpayment  of  over  $76,000.00  due  to 
his  over-utilization  of  extended  office 
visit  codes;  over-utilization  of  x-rays; 
alteration  of  service  dates  to  coincide 
with  medicail  eligibility,  and  over- 
utilization  of  in-patient  hospital 
admissions  for  short-term  stavs. 

On  or  about  June  20,  1986. 'the  South 
Carolina  Board  of  Medical  Examiners 
(South  Carolina  Board)  received 
Respondent's  application  for  licensure 
in  that  state.  Respondent  failed  to 
disclose  his  suspension  from  the  North 
Carolina  Medicaid  Program  on  his 
application.  The  South  Carolina  Board 
asked  Respondent  for  a  detailed  written 
explanation  of  the  findings  that  led  to 
his  suspension.  During  a  hearing  on  the 
proposed  denial  of  his  application. 
Respondent  stated  that  he  had  not  been 
suspended  from  the  North  Carolina 
Medicaid  Program.  In  October  1986.  the 
South  Carolina  Board  ordered  the  denial 
of  Respondent's  application  for  medical 
licensure  in  that  state  based  upon  his 
"total  lack  truthful,  accurate  and 
complete  answers  on  his  written 
application  for  licensure";  his  "lack  of 
candor  when  he  was  given  the 
opportunity  to  be  heard  before  this 
Board";  and  his  "failure  to  provide,  as 
required  in  this  Boards's  letter  of 
September  2,  1986,  a  detailed 
explanation  regarding  the  finding  of  the 
North  Carolina  Medicaid  audit."  The 
South  Carolina  Board  found  that  the 
explanation  that  was  given  by 
Respondent  was  "grossly  inadequate 
and  unacceptable  *    *   *." 

As  a  result  of  the  South  Carolina 
Board's  denial,  on  April  12.  1988.  the 
Florida  Board  of  Medicine  (Florida 
Board)  revoked  Respondent's  Florida 
medical  license. 

Also  in  1988,  Respondent's  privileges 
were  revoked  at  a  Fayetteville.  North 
Carolina  hospital  because  he  treated  a 
patient  in  the  intensive  care  unit  in 
violation  of  an  agreement  that  he  had 
with  the  hospital. 

In  1991,  Respondent  began  practicing 
medicine  at  his  own  clinic  in  Windsor, 
North  Carolina.  After  several  yeas,  he 
joined  a  medical  center  in  Bertie,  North 


Carolina,  where  he  was  still  practicing 
as  of  the  date  of  the  hearing.  This 
medical  center  serves  a  poor  rural 
community. 

In  August  1991,  Respondent 
contacted  the  medical  director  of  the 
North  Carolina  Physicians  Health 
Program,  and  was  encouraged  to  seek 
treatment  for  codependency,  a  problem 
where  a  person  is  addicted  to  approval 
from  others.  Respondent  attended  a  28- 
day  inpatient  treatment  facility. 

On  March  24,  1992,  Respondent 
submitted  an  application  for  the 
renewal  of  his  DEA  Certificate  of 
Registration  in  North  Carolina.  On  the 
application.  Respondent  answered  "No" 
to  a  question  (hereinafter  referred  to  as 
the  liability  question)  which  asks  in 
relevant  part  whether  the  applicant  has 
"ever  had  a  State  professional  license 
*   *    *  revoked, suspended,  denied, 
restricted  or  placed  on  probation." 
Respondent  provided  this  response 
despite  the  1986  denial  of  his 
application  for  licensure  in  South 
Carolina  and  the  1988  revocation  of  his 
Florida  medical  license.  Also  on  this 
application,  Respondent  did  not  request 
registration  with  DEA  in  Schedules  UN, 
III,  and  IIIN.  Consequently  on  April  2, 
1992.  Respondent's  DEA  Certificate  of 
Registration  was  renewed  in  Schedules 
II.  IV  and  V  only. 

When  Respondent  next  applied  to 
renew  his  DEA  Certificate  of 
Registration  on  April  15,  1995,  he 
answered  "Yes"  to  the  liability 
question,  and  explained,  "In  1990  or 
1991. 1  made  application  to  the  Board  of 
Medical  Examiners  of  the  State  of  South 
Carolina  for  a  medical  license.  Because 
of  the  way  I  presented  a  dispute  with 
NC  Medicaid,  the  license  was  denied  to 
me.  By  electronic  mail,  an  earned 
license  in  Florida  was  revoked  as  I  did 
not  know  how  to  appeal.  A  license  to 
practice  in  NC  [is]  in  effect  and  has 
never  been  revoked,  suspended,  et  al.  I 
have  never  had  a  DEA  license  revoked, 
suspended  et  al."  On  this  application, 
Respondent  requested  registration  in 
Schedules  n.  III.  IV  and  V,  but  not  UN 
and  IIIN. 

In  light  of  Respondent's  affirmative 
answer  to  the  liability  question  on  his 
1995  renewal  application,  DEA  initiated 
an  investigation  of  Respondent.  A 
review  of  Respondent's  prior  renewal 
applications  revealed  that  in  1988  and 
1989,  Respondent  applied  for 
registration  in  Schedules  II,  UN,  III,  IIIN 
and  IV,  but  not  V.  This  review  also 
revealed  the  negative  answer  to  the 
liability  question  on  the  1992  renewal 
application,  as  well  as  the  fact  that 
Respondent  only  applied  for  registration 
in  Schedules  II,  IV  and  V. 


On  August  2,  1995,  a  DEA  investigator 
contacted  three  local  pharmacies  and 
discovered  that  Respondent  had  been 
prescribing  controlled  substances  in 
schedules  that  were  outside  the 
authority  granted  to  him  by  his  DEA 
Certificate  of  Registration.  The  DEA 
investigator  then  contacted  Respondent 
and  advised  him  that  he  was  issuing 
prescriptions  for  controlled  substances 
that  were  in  schedules  for  which  he  was 
not  registered.  The  investigator  testified 
that  Respondent  "expressed  confusion 
to  me  about  the  drug  schedules  *    *    * 
he  didn't  seem  to  understand  the 
difference  in,  for  instance  *    *    *  a 
Schedule  III  narcotic  versus  *    *    *  a 
Schedule  II  nonnarcotic  *   '   *." 

As  a  result  of  this  conversation  with 
the  investigator.  Respondent  asked  local 
pharmacists  to  assist  him  in  ensuring 
that  he  only  issued  prescriptions  for 
controlled  substances  that  he  was 
authorized  to  handle.  However,  there  is 
no  evidence  in  the  record  to  indicate 
that  Respondent  took  any  affirmative 
steps  on  his  own,  such  as  attending  a 
continuing  medical  education  course  in 
the  proper  handling  of  controlled 
substances,  to  learn  the  difference 
between  the  schedules  and  what  drugs 
fall  within  each  schedule. 

Subsequently,  in  October  1995,  the 
investigator  obtained  printouts  from  the 
three  local  pharmacies  of  Respondent's 
controlled  substance  prescribing 
between  January  1,  1994  and  October 
19.  1995.  The  printouts  revealed  that  the 
pharmacies  filled  over  450  Schedule  III 
prescriptions,  including  refills,  issued 
by  Respondent.  In  addition,  one 
pharmacy's  records  revealed  that 
Respondent  issued  a  prescription  for  a 
Schedule  UN  controlled  substance  and 
one  for  a  Schedule  IIIN  controlled 
substance  after  being  advised  on  August 
2,  1995,  that  he  was  only  authorized  to 
handle  controlled  substances  in 
Schedules  II,  IV  and  V. 

In  October  1995,  the  DEA  investigator 
contacted  Respondent  again  and 
advised  him  of  the  discovery  of  the  two 
unauthorized  prescriptions  and 
reminded  Respondent  that  he  was  only 
authorized  to  handle  controlled 
substances  in  Schedules  II,  IV  and  V.  At 
the  hearing,  the  investigator  testified 
that  following  this  second  conversation, 
he  had  not  found  any  unauthorized 
controlled  substance  prescriptions 
issued  by  Respondent. 

At  the  hearing  in  this  matter. 
Respondent  and  the  medical  director  of 
the  North  Carolina  Physicians  Health 
Program  testified  that  Respondent's 
codependency  problem  resulted  in 
difficulty  with  authority,  as  well  as 
difficulty  in  accepting  responsibility  for 
his  actions.  The  medical  director 
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testified  that  Respondent  had  undergone 
some  treatment  for  his  codependency 
problem  and  was  better  about  taking 
responsibihty  for  his  actions.  However, 
he  felt  that  Respondent  would  benefit 
from  further  treatment,  but  he  did  not 
believe  that  Respondent  was  still 
seeking  treatment  at  the  time  of  the 
hearing.  Respondent  testified  that  he 
"got  the  appropriate  treatment"  and  is 
"doing  fine  now."  He  indicated  that  he 
was  currently  seeing  a  local  psychiatrist, 
"(ajnd  I  feel  good  about  myself  and  my 
practice  and  my  emotional  well-being." 

At  the  hearing.  Respondent  did 
acknowledge  that  he  falsely  answered 
the  liability  question  on  his  1992 
renewal  application.  When  asked  why 
he  gave  a  false  answer.  Respondent 
replied,  "[plerhaps  the  emotional  pain 
of  trying  to  put  down,  yes.  That  was  an 
error,  and  that  was  false.  And  I'm  sorry 
about  that  I  made  mistakes.  Something 
made  me  do  thaL  I  don't  know.  That 
was  not  correct" 

However,  it  appears  that  Respondent 
still  has  difficulty  accepting 
responsibility  for  his  actions.  With 
respect  to  the  Medicaid  suspension. 
Respondent  testified  that  he  did  not 
think  there  had  been  an  alteration  of 
service  dates.  Regarding  his  failure  to 
request  registration  in  all  schedules  on 
his  DEA  renewal  applications. 
Respondent  testified  that  filling  out  a 
renewal  application  is  "one  of  those 
things  that  physicians  just  really  hate  to 
do  *  •   •.  And  they  do  it  in  a  haphazard 
way.  And  they  give  it  to  their  secretary 
and  say,  copy  this  the  way  it  was  last 
year  ■   *   *.  He  doesn't  really  spend  any 
time  on  it."  Finally,  as  to  his  prescribing 
outside  his  authorization.  Respondent 
blamed  DEA  for  not  sending  him 
documentation  regarding  v^at 
controlled  substances  he  was  not 
authorized  to  handle. 

Tliere  was  testimony  at  the  hearing  by 
Respondent,  the  Chief  of  Staff  at  the 
hospital  where  Respondent  has 
privileges,  and  two  physician  assistants 
who  work  with  Respondent  that 
Respondent  is  precise  in  his  writing  of 
medical  records,  in  his  caring  for 
patients,  and  in  his  prescribing  of 
controlled  substances.  There  has  never 
been  any  indication  that  Respondent 
has  a  substance  abuse  problem. 

Pursuant  to  21  U.S.C.  823(fl  and 
824(a)(4),  The  Deputy  Administrator 
may  revoke  a  DEA  Certificate  of 
Registration  and  deny  any  pending 
applications,  if  he  determines  that  the 
continued  registration  would  be 
inconsistent  with  the  public  interest. 
Section  823(f)  requires  that  the 
following  factors  be  considered: 


(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  wdth 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive;  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  be  denied. 
S«e  Henry  f.  Schwarz.  Jr.,  M.D.,  Docket 
No.  88-42,  54  FR  16,422  (1989). 

Regarding  factor  one,  it  is  undisputed 
that  the  South  Carolina  Board  denied 
Respondent's  application  for  medical 
licensure  in  that  state  in  1986,  and  that 
his  Florida  medical  license  was  revoked 
in  1988.  However,  it  is  also  undisputed 
that  North  Carolina  has  not  taken  any 
action  against  Respondent's  North 
Carolina  medical  license. 

Factors  two  and  four.  Respondent's 
experience  in  dispensing  controlled 
substances  and  his  compliance  with 
applicable  laws  related  to  the  handUng 
of  controlled  substances,  clearly  are 
relevant  is  determining  the  public 
interest  in  this  case.  Pursuant  to  21 
U.S.C.  822(b),  "(pjersons  registered  by 
the  Attorney  General  under  this 
subchapter  to  *   •   •  dispense  controlled 
substances  •   •   *  are  authorized  to 
possess  •   •   *  or  dispense  such 
substances  •  *  *  to  the  extent 
authorized  by  their  registration  and  in 
conformity  with  the  other  provisions  of 
this  subchapter."  In  1992,  Respondent 
applied  for  renewal  of  his  DEA 
registration  in  Schedules  II,  IV  and  V. 
Thereafter,  between  1994  and  1995, 
Respondent  issued  over  450  Schedule 
III  and  IIIN  prescriptions.  The  Acting 
Deputy  Administrator  finds  that  the 
Respondent  issued  these  prescriptions 
without  being  authorized  by  his 
registration  to  do  so. 

The  Acting  Deputy  Administrator 
further  finds  that  even  after  being 
advised  of  the  extent  of  his 
authorization,  Respondent  issued  two 
prescriptions  for  substances  that  he  was 
not  registered  to  handle.  Judge  Randall 
found  that  only  one  of  the  prescriptions 
was  outside  of  Respondent's 
authorization.  This  prescription  was  for 
testosterone,  a  Schedule  III  controlled 


substance,  and  Respondent  was  not 
authorized  to  handle  any  Schedule  III 
controlled  substance.  Judge  Randall 
found  however,  that  the  other 
prescription  for  Dexedrine,  a  Schedule 
IIN  controlled  substance  did  not  exceed 
Respondent's  authority,  stating  that 
there  is  "no  scheduling  distinction 
between  Schedule  n  and  Schedule  IIN 
substances*   *   *.  Consequently,  a 
registrant  authorized  to  handle 
Schedule  II  substances  would  seem  to 
be  authorized  to  handle  both  narcotic 
and  non-nartotic  Schedule  II  substances, 
as  both  are  designated  as  'Schedule  11' 
in  the  Controlled  Substances  Act  and 
the  regulations." 

The  Acting  Deputy  Administrator 
disagrees  with  Judge  Randall's 
conclusion.  While  it  is  true  that 
Schedule  II  substances,  whether 
narcotic  or  non-narcotic  substances,  are 
all  considered  Schedule  II  substances 
for  recordkeeping  and  penalty  purposes 
under  the  Controlled  Substances  Act, 
DEA  has  historically  differentiated 
between  narcotic  and  non-narcotic 
substances  for  registration  purposes.* 
Not  all  registrants  wish  to  be  registered 
to  handle  narcotic  substances,  and  are 
therefore  given  the  opportunity  to  apply 
only  those  substances  that  they  wish  to 
handle.  In  addition,  there  are  occasions 
where  a  practitioner  is  not  authorized 
by  the  state  in  which  he/she  practices  to 
handle  narcotic  substances,  and  as  a 
result  caimot  be  issued  a  DEA 
registration  to  handle  those  substances. 
Therefore,  the  Acting  Deputy 
Administrator  finds  that  it  is 
appropriate,  as  well  as  prudent,  to 
differentiate  between  narcotic  and  non- 
narcotic substances  for  registration 
purposes.  Registrants  are  on  notice  as  to 
which  substances  fall  within  these 
categories.  The  term  "narcotic  drug"  is 
defined  in  the  Controlled  Substances 
Abuse  Act  and  it  is  clear  in  looking  at 
the  regulations  which  substances  meet 
this  definition.  See  21  U.S.C  802(17);  21 
CFR  1308.12(b)  and  (c)  and  1308.13(e). 

Consequently,  the  Acting  Deputy 
Administrator  finds  that  Repondent 
issued  a  prescription  for  testosterone, 
and  one  for  Dexedrine,  without  being 
authorized  by  his  registration  to  do  so. 
The  Acting  Deputy  Administrator 
recognizes  that  after  being  advised  of 
the  extent  of  his  authorization  to  handle 
controlled  substances.  Respondent 
substantially  complied  with  the  law. 
However,  the  fact  that  he  issued  two 
unauthorized  prescriptions  indicates 
that  Respondent  is  still  not  aware  of 
what  schedule  certain  drugs  fall  within, 


'  The  same  applies  for  Schedule  III  controlled 
substances. 
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and  that  he  is  not  diligent  in  verifying 
a  substance's  schedule. 

Like  ludge  Randall,  the  Acting  Deputy 
Administrator  finds  it  commendable 
that  Respondent  sought  the  assistance  of 
local  pharmacists  to  ensure  that  he  did 
not  inadvertently  issue  prescriptions 
outside  of  his  DEA  granted 
authorization.  However,  as  judge 
Randall  notes,  "the  record  lacks 
evidence  that  the  Respondent  took  any 
actions  to  enhance  his  own  knowledge 
about  scheduled  substances,  so  that  he 
could  be  responsible  for  his  prescribing 
conduct."  The  responsibility  for  the 
proper  prescribing  of  controlled 
substances  is  on  the  practitioner  and  he 
should  not  rely  on  others  to  ensure  his 
compliance. 

Under  21  U.S.C.  843(a)(4)(A).  it  is 
"unlawful  for  any  person  knowingly  or 
intentionally — to  furnish  false  or 
fraudulent  material  information  in,  or 
omit  any  material  information  from,  any 
application,  report,  record,  or  other 
document  required  to  be  made,  kept,  or 
filed  under  this  subchapter  or 
subchapter  II  of  this  chapter."  Answers 
to  the  renewal  application's  liability 
question  are  material,  since  DEA  relies 
upon  such  answers  to  determine 
whether  an  investigation  is  needed  prior 
to  granting  the  application.  See  Ezzat  E. 
Majd  Pour.  M.D.,  55  FR  47,547  (1990). 

Here,  it  is  undisputed  that 
Respondent  materially  falsified  his  1992 
renewal  application  by  answering  "No" 
to  the  question  which  asks  in  relevant 
part  whether  the  applicant  has  "ever 
had  a  State  professional  license  *   *   * 
revoked,  suspended,  denied,  restricted 
or  placed  on  probation,"  despite  the  fact 
that  his  application  for  a  South  Carolina 
medical  license  was  denied  in  1986  and 
his  Florida  medical  license  was  revoked 
in  1988.  What  makes  this  falsification 
all  the  more  troubling  is  that  a  major 
reason  for  the  denial  of  his  application 
for  a  medical  licenses  in  South  Carolina 
was  that  he  failed  to  disclose  his  prior 
suspension  from  the  North  Carolina 
Medicaid  Program.  If  anything. 
Respondent  should  have  been  especially 
diligent  in  truthfully  answering  the 
questions  on  the  DEA  application,  since 
his  failure  to  disclose  information  on  his 
South  Carolina  application  resulted  in 
his  loss  of  licensure  in  two  states. 

The  Acting  Deputy  Administrator 
agrees  with  Judge  Randall  that 
"[allthough  the  Respondent  acted  to 
correct  this  error  in  his  1995 
application,  the  reasons  he  provided  for 
the  adverse  state  actions  are 
disconcerting."  Respondent  indicated 
that  he  lost  his  Florida  medical  license 
because  he  "did  not  know  how  to 
appeal."  As  Judge  Randall  notes,  "(tlhis 
half-hearted  attempt  at  disclosing 


adverse  information  raises  concerns 
about  the  Respondent's  continuing 
problem  with  taking  responsibility  for 
his  own  actions,  a  trait  vital  in  a  person 
authorized  to  handle  controlled 
substances." 

Regarding  factor  three,  it  is 
undisputed  that  Respondent  has  not 
been  convicted  of  any  offense  relating  to 
the  manufacture,  distribution  or 
dispensing  of  controlled  substances. 

In  considering  factor  five,  other 
conduct  threatening  to  the  public  safety, 
the  Acting  Deputy  Administrator  is 
concerned  by  Respondent's  lack  of 
familiarity  with  the  schedules  of  drugs. 
While  Respondent  contends  that  his 
problems  stem  from  his  codependency, 
the  Medical  Director  of  the  North 
Carolina  Physicians  Health  Program 
testified  that  Respondent's  lack  of 
knowledge  regarding  the  scheduling  of 
drugs  was  not  a  symptom  of  his 
codependency.  There  is  no  evidence  in 
the  record  that  Respondent  has  made 
any  attempt  to  educate  himself 
regarding  the  scheduling  of  drugs.  In 
addition.  Respondent's  lack  of 
familiarity  with  the  concept  of 
controlled  substances  is  further 
evidenced  by  his  response  to  a  question 
at  the  hearing  about  whether  he  had 
ever  written  an  article  regarding  the 
handling  of  controlled  substances. 
Respondent  indicated  that  he  had 
written  one  such  article  and  "it  had  to 
do  with  alcoholism,  concepts  of 
alcoholism." 

The  Acting  Deputy  Administrator  is 
also  troubled  by  Respondent's  lack  of 
attention  to  detail.  Respondent  indicates 
that  his  failure  to  request  registration  in 
all  schedules  on  his  1992  application 
was  merely  an  "oversight."  However, 
the  Acting  Deputy  Administrator  finds 
this  explanation  hard  to  believe,  since 
Respondent  had  to  skip  over  boxes  in 
filling  out  the  application.  In  addition, 
Respondent  has  exhibited  a  pattern  of 
not  requesting  registration  in  all 
schedules  on  his  renewal  applications. 
In  1988  and  1989,  Respondent  sought 
registration  in  schedules  II,  UN,  III,  IIIN, 
and  IV,  but  not  V.  In  1992,  he  failed  to 
request  registration  in  Schedules  UN,  III 
and  IIIN,  and  in  1995,  he  checked  the 
boxes  for  registration  in  Schedules  II,  III, 
IV  and  V,  but  not  UN  or  IIIN.  The  Acting 
Deputy  Administrator  concludes  that  at 
the  very  least  Respondent  has  a  problem 
with  attention  to  detail. 

Further,  Respondent's  less  than 
candid  responses  to  governmental 
agencies  is  of  concern  to  the  Acting 
Deputy  Administrator.  Not  only  did  he 
fail  to  disclose  certain  information  on 
his  1992  DEA  renewal  appliction,  but 
the  South  Carolina  Board  specifically 
found  that  Respondent's  "total  lack  of 


truthful,  accurate  and  complete  answers 
on  his  written  application  for  licensure" 
provided  the  basis  for  denial  of  the 
application. 

Finally,  the  Acting  Deputy 
Administrator  is  concerned  by 
Respondent's  failure  to  accept 
responsibility  for  his  actions. 
Respondent  attributes  his  actions  to  his 
codependency  problem  for  which  he 
has  received  treatment.  However,  the 
Medical  Director  of  the  North  Carolina 
Physicians  Health  Program  testified  that 
Respondent  "still  had  some  work  to  do" 
in  recovering  from  his  codependency 
problem.  Even  Respondent 
acknowledged  that  he  was  "still  in  a 
state  of  recovery."  Yet,  there  is  no 
evidence  of  Respondent's  continuing 
treatment  for  his  codependency 
problem. 

In  determining  whether  revocation  is 
warranted  in  this  case.  Judge  Randall 
stated  that  "(allthough  *   *   *  this  is  a 
close  case,  especially  in  light  of  the  time 
that  has  elapsed  since  the  1992 
falsification  of  the  Respondent's  DEA 
application,  the  adverse  state  actions  in 
the  1980's,  and  the  instances  of 
mishandling  of  controlled  substances  in 
1994  and  1995,  •   *   *  the  totafity  of  the 
circumstances  does  justify  revoking  the 
Respondent's  Certificate  of 
Registration."  Judge  Randall  reached 
this  conclusion  in  light  of  Respondent's 
less  than  truthful  dealings  with 
governmental  agencies;  his  lack  of 
ongoing  treatment  and  efforts  to 
continue  his  recovery  from  his 
codependency  problems;  his  continued 
lack  of  knowledge  about  the  scheduling 
of  controlled  substances;  and  his  failure 
to  take  affirmative  action  to  increase  his 
knowledge  regarding  controlled 
substances. 

Judge  Randall  noted  that  "the  record 
contains  ample  evidence  that  the 
Respondent's  prescribing  practices  are 
otherwise  appropriate,  that  his 
treatment  of  his  patients  is  well  within 
the  community  standard,  and  that  he  is 
serving  an  important  interest  in  his  rural 
community."  However,  Judge  Randall 
concluded  "that  until  the  Respondent 

(1)  submits  a  complete  application  to 
the  DEA  for  a  Certificate  of  Registration 
that  accurately  discloses  his 
professional  licensing  history  and 
requests  authority  to  handle  the 
scheduled  substances  he  needs  to 
effectively  treat  his  patient  population, 

(2)  includes  with  that  application 
evidence  of  his  completion  of  continued 
medical  education  containing 
instruction  on  scheduled  drugs,  and  (3) 
provides  the  DEA  with  information 
concerning  his  ongoing  treatment  for  his 
codependency  problem  and  a  medical 
problem  and  a  medical  prognosis  as  to 
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the  impact  of  his  condition  upon  his 
ability  to  accept  the  responsibiHties 
inherent  in  a  DEA  registrant,  it  is  in  the 
pubhc  interest  to  revoke  his  DEA 
Certificate  of  Registration." 

The  Acting  Deputy  Administrator 
agrees  with  Judge  Randall  that  this  is  a 
close  case.  Respondent's  lack  of 
attention  to  detail,  knowledge  regarding 
the  scheduling  of  controlled  substances, 
and  evidence  of  ongoing  treatment  for 
his  codependency  problems  all  justify 
revocation  of  his  DEA  Certificate  of 
Registration  as  inconsistent  with  the 
public  interest.  However,  the  Acting 
Deputy  Administrator  also  recognizes 
that  Respondent  practices  in  a  poor 
rural  community,  that  he  is  conservative 
in  his  prescribing  of  controlled 
substances  and  that  he  correctly 
answered  the  liability  question  on  his 
1995  renewal  application.  As  a  result, 
the  Acting  Deputy  Administrator 
concludes  that  the  public  interest  would 
be  served  by  giving  Respondent  an 
opportunity  to  become  educated 
regarding  controlled  substances  and  to 
receive  continued  treatment  for  his 
codependency  problems  while  still 
being  permitted  to  handle  controlled 
substances. 

Therefore,  the  Acting  Deputy 
Administrator  will  stay  the  revocation 
for  six  months,  during  which  time 
Respondent  must  present  evidence  to 
the  Acting  Deputy  Administrator  of  his 
completion  of  a  training  course 
regarding  controlled  substances,  and  of 
his  ongoing  treatment  for  his 
codependency  problems.  In  addition. 
Respondent  must  request  modification, 
if  necessary,  of  his  1995  renewal 
application  to  accurately  reflect  what 
schedules  he  wishes  to  be  registered  in 
to  effectively  treat  his  patient 
population.  If  Respondent  does  not 
submit  this  information  within  six 
months  of  the  effective  date  of  this 
order,  a  subsequent  order  will  be  issued 
lifting  the  stay  and  Respondent's  DEA 
Certificate  of  Registration  will  be 
revoked.  If  Respondent  does  submit  the 
information  in  a  timely  manner,  the 
Acting  Deputy  Administrator  will  issue 
a  subsequent  order  indicating  that  the 
conditions  have  been  met,  that  the  DEA 
Certificate  of  Registration  is  reinstated 
and  renewed  without  limitations,  and 
that  Respondent  shall  acknowledge  the 
revocation  in  response  to  the  liability 
question  on  any  future  applications. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  AR2127377,  issued  to 
Leonard  E.  Reaves,  III,  M.D.,  be,  and  it 


hereby  is,  revoked,  and  any  pending 
applications  for  renewal  of  such 
registration,  be,  and  they  hereby  are, 
denied.  It  is  further  ordered  that  this 
order  will  be  stayed  for  a  period  of  six 
months  from  its  effective  date.  If  during 
the  six  month  period,  Respondent  fails 
to  provide  the  Acting  Deputy 
Administrator  with  evidence  of  the 
completion  of  a  course  regarding 
controlled  substances  or  of  his  ongoing 
treatment  for  his  codependency 
problems,  the  stay  will  be  removed  and 
Respondent's  DEA  Certificate  of 
Registration  will  be  revoked  and  any 
pending  application  for  renewal  will  be 
denied.  This  order  is  effective 
September  18,  1998. 

Dated:  August  13,  1998. 
Donnie  R.  Marshall, 

Acting  Deputy  Administrator. 

[FR  Doc.  98-22223  Filed  8-18-98,  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Emergency 
Review;  Comment  Request;  Extension 

agency:  Office  of  the  Secretary,  Labor. 
ACTION:  Extension  of  Comment  period. 

SUMMARY:  On  August  11,  1998,  the 
Department  of  Labor  published  a 
Federal  Register  Notice  (63  FR  42878) 
informing  the  pubhc  that  the 
Department  was  utilizing  emergency 
review  procedures  for  review  and 
clearance  of  the  Business-to-Business 
Mentoring  Initiative  on  Child/ 
Dependent  Care  information  collection 
request  (ICR).  This  notice  erroneously 
stated  that  the  Office  of  Management 
and  Budget  approval  has  been  requested 
by  August  8,  1998.  The  Department  had 
intended  to  request  clearance  by  August 
18,  1998.  hi  order  to  allow  the  public, 
additional  time  to  comment  on  this 
information  collection,  the  Department 
has  requested  that  OMB  approval  be 
granted  by  August  25,  1998. 
DATES:  Written  comments  on  the 
Business-to-Business  Mentoring 
Initiative  on  Child/Development  Care 
ICR  should  be  submitted  by  August  25, 
1998. 

ADDRESSES:  Comments  and  questions 
about  the  Mentoring  Program  should  be 
forwarded  to  the  Office  of  Information 
and  Regulatory  Affairs,  Attn.:  OMB  Desk 
Officer  for  the  Women's  Bureau,  Office 
of  Management  and  Budget.  Room 
10235,  Washington,  D.C.  20503.  (202) 
395-7316. 
FOR  FURTHER  INFORMATION  CONTACT: 


Todd  R.  Owen,  Departmental  Clearance 
Officer.  U.S.  Department  of  Labor.  Room 
N-1301.  200  Constitution  Avenue.  N.W 
Washington.  D.C.  20210.  (202)  219-5095 
x  143.  Copies  of  this  information 
collection  request  with  applicable 
supporting  documentation,  will  be 
provided  upon  request. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Labor's  Women'  Bureau 
(WB).  through  its  10  regional  offices, 
will  provide  technical  assistance  to 
businesses  and  other  employers  and 
facilitate  a  Mentoring  initiative  bv 
linking  employers  who  are  willing  to 
mentor  others  on  cutting  edge  child  care 
programs  with  employers  that  wish  to 
receive  Mentoring  services.  Utilizing  the 
WB  Internet  web  site  as  a  matching 
mechanism,  employers  willing  to 
mentor  can  be  located  by  those  who 
need  these  ser\'ices.  A  report  of  the 
program's  activities  will  be  prepared 
approximately  one  year  from  program 
implementation. 
Todd  R.  Owen. 

Departmental  Clearance  Officer. 
|FR  Doc.  98-22310  Filed  8-18-98;  8:45  am] 

BILUNG  CODE  4S10-23-M 


National  Archives  and  Records 
Administration 

Information  Security  Oversight  Office 

National  Industrial  Security  Program 
Policy  Advisory  Committee:  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2)  and  implementing  regulation  41  CFR 
101.7,  announcement  is  made  for  the 
following  committee  meeting: 

Name  of  Committee:  National  Industrial 
Security  Program  Policy  Advisor\'  Committee 
(NISPPAC). 

Date  of  Meeting:  Septemt)er  17. 1998. 

Time  o/ Meeting.  1  p.m.  to  3  p.m. 

Place  of  Meeting:  The  Center  for 
Community  Cooperation  2900  Live  Oak 
Street.  Dallas,  Texas  75204. 

Purpose:  To  discuss  National  Industrial 
Security  Program  polic>'  matters 

This  meeting  will  be  op)en  to  the  public. 
However,  due  to  space  limitations  and  access 
procedures,  the  names  and  telephone 
numbers  of  non-NISPPAC  members  plannmg 
to  attend  should  be  submitted  to  the 
Information  Security  Oversight  Office  (ISOO) 
no  later  than  September  11. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Garfinkel.  Director,  Information 
Security  Oversight  Offico.  National 
Archives  Building,  700  Pennsylvania 
Avenue.  NW.  Room  100,  Washington, 
DC  20408,  telephone  202-219-5250. 
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Dated:  August  12.  1998. 
John  W.  Carlin, 
Archivist  of  the  United  States. 
[FR  Doc.  98-22294  Filed  8-18-98;  8:45  am] 
BILLING  CODE  7515-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  0MB  for 
Review;  Comment  Request 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

summary:  The  NCUA  intends  to  submit 
the  following  reinstatement  with  change 
for  an  expired  information  collection  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
October  19,  1998. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  James  L. 
Baylen  (703)  518-6411,  National  Credit 
Union  Administration.  1775  Duke 
Street.  Alexandria.  Virginia  22314- 
3428,  Fax  No.  703-518-6433.  E-mail; 
jbaylen@ncua.gov. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  information  collection 
requests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
James  L.  Baylen,  (703)  518-6411. 
SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  Number:  3133-0015. 

Form  Numbers:  NCUA  4000,  4001, 
4008, 4012, 4015, 4401, 9500. 9501, and 
9600. 

Type  of  Review:  Reinstatement  with 
changes  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Title:  Federal  Credit  Union  Charter 
Application,  Community  Charter 
Conversion/Expansion  Application,  and 
Field  of  Membership  Amendments. 

Description:  The  Federal  Credit  Union 
(FCU)  Act  and  Credit  Union 
Membership  Access  (CUMA)  Act  set 


forth  the  requirements  for  establishing  a 
credit  union  based  on  a  type  of  field  of 
membership.  The  data  collection  is 
necessary  to  determine  that  the 
application  for  the  new  charter/ 
amendment  is  in  compliance  with  the 
FCU  and  CUMA  Acts. 

Respondents:  Individuals  or  groups 
wishing  to  charter  a  credit  union  and 
credit  unions  wishing  to  expand  their 
field  of  membership  or  convert  their 
current  type  of  field  of  membership  to 
another. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  9,080. 

Estimated  Burden  Hours  Per 
Response:  2.75  hours. 

Frequency  of  Response:  On  occasion 
as  required. 

Estimated  Total  Annual  Burden 
Hours:  24,400. 

Estimated  Total  Annual  Cost:  N/A. 

By  the  National  Credit  Union 
Administration  Board  on  August  13,  1998. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  98-22315  Filed  8-18-98;  8:45  am] 

BILLING  CODE  7535-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-607] 

McClellan  Air  Force  Base;  Notice  of 
Issuance  of  Facility  Operating  License 
No.  R-130 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission  or  the 
NRC)  has  issued  Facility  Operating 
License  No.  R-130  for  the  United  States 
Air  Force,  McClellan  Air  Force  Base  (the 
licensee),  to  operate  the  training  reactor 
and  isotopes  production.  General 
Atomics  (TRIGA)  research  reactor 
located  on  the  licensee's  site  in 
Sacramento,  California. 

Facility  Operating  License  No.  R-130 
authorizes  a  power  level  not  in  excess 
of  2300  kilowatts  (thermal)  and  in  the 
pulse  mode,  with  pulse  step  reactivity 
insertion  not  in  excess  of  $1.75  (1.23 
percent  Ak/k.)  The  license  will  expire  20 
years  from  its  date  of  issuance. 

The  license  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's 
regulations  in  10  CFR  Chapter  I.  Those 
findings  are  set  forth  in  the  license.  An 
opportunity  for  a  hearing  was  afforded 
in  the  notice  of  the  Proposed  Issuance 
of  Facility  Operating  License  in  the 
Federal  Register  on  October  1, 1997  (62 


FR  51491).  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  notice  of  the  proposed  action. 

The  facility  has  been  inspected  by 
representatives  of  the  Commission  who 
have  determined  that  the  facility  was 
constructed  in  substantial  conformity 
with  the  terms  and  conditions  of  the 
application,  as  amended. 

The  Commission  has  prepared  a 
Safety  Evaluation  Report  (NUREG-1630) 
regarding  the  operating  license  for  the 
McClellan  Air  Force  Base  and,  on  the 
basis  of  that  report,  has  concluded  that 
the  facility  can  be  operated  by  the 
licensee  without  endangering  the  health 
and  safety  of  the  public. 

The  Commission  also  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Environmental  Impact, 
which  was  published  in  the  Federal 
Register  on  April  6,  1998  (63  FR  16830), 
for  the  operation  of  the  reactor  and  has 
concluded  that  this  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
operating  license  of  October  23,  1996.  as 
supplemented;  (2)  Facility  Operating 
License  No.  R-130;  (3)  the  related  Safety 
Evaluation  Report  (NUREG-1630);  and 
(4)  the  Environmental  Assessment  and 
Finding  of  No  Significant 
Environmental  Impact  of  April  6,  1998. 
These  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW, 
Washington,  D.C.  20037. 

Copies  of  NUREG-1630  may  be 
purchased  by  writing  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082.  Washington,  D.C.  20013- 
7982. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  August  1998. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 
Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate. 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  98-22333  Filed  8-18-98;  8:45  am] 
BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-64] 

Clntichem,  Inc.  Research  Reactor; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 
Regarding  Termination  of  Facility 
License  No.  R-81 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
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issuance  of  an  Order  terminating 
Facility  License  No.  R-81  for  the 
Cintichem.  Inc.  (the  licensee)  Research 
Reactor  located  in  Tuxedo,  New  York. 

Environmental  Assessment 

Identification  of  Proposed  Action 

By  application  dated  October  19, 

1990,  as  supplemented  January  11,14, 
28,  February  19,  March  8.  April  24,  May 
21,  June  25,  July  17,  August  6,  and 
October  2,  1991,  the  licensee  requested 
authorization  to  dismantle  the  5 
Megawatt  Research  Reactor,  dispose  of 
the  component  parts  in  accordance  with 
the  proposed  decommissioning  plan, 
and  terminate  Facility  License  No.  R- 
81.  An  "Order  Authorizing  Dismantling 
of  Facility  and  Disposition  of 
Component  Farts,"  dated  November  21. 

1991,  was  published  in  the  Federal 
Register  on  November  27,  1991  (56  FR 
60124).  In  addition,  NRC  required 
Cintichem  to  develop  residual  soil 
contamination  criteria  for  use  as 
unrestricted  release  criteria  for  the 
facility.  These  were  submitted  on 
October  22,  1992.  and  approved  on 
August  26,  1993.  On  February  1,  1994. 
Cintichem  requested  approval  of 
residual  contamination  criteria  for  five 
additional  radionuclides  that  were  not 
included  in  the  original  submittal.  NRC 
approved  the  criteria  for  the  five 
additional  radionuclides  on  October  17, 

1994.  Unrestricted  release  criteria  for 
surfaces  were  those  described  in  NRC 
Regulatory  Guide  1.86.  These  criteria 
were  modified  in  October  1994  to 
increase  the  Hmits  for  tritium  (H-3)  and 
iron-55  (F6'55)  in  accordance  with  NRC 
guidance.  Cintichem  was  also  required 
to  demonstrate  that  the  dose  to  a  critical 
member  of  the  public  from  all  residual 
radioactive  material  on  site  did  not 
exceed  10  millirem  per  year.  In 
addition,  the  dose  via  the  water 
pathway  alone  could  not  exceed  4 
millirem  per  year. 

Due  to  the  large  geographical  size  of 
the  site  and  the  considerable  number  of 
radiation  survey  data  points  recorded, 
the  final  radiation  surveys  were  divided 
into  five  sequential  phases.  For  each 
phase,  Cintichem  conducted  radiation 
surveys  using  techniques  recommended 
in  NUREG/CR-5849,  "Manual  for 
Conducting  Radiological  Surveys  in 
Support  of  License  Termination",  to 
show  that  unconditional  release  criteria 
were  satisfied.  The  licensee  completed 
the  dismantlement  and  submitted  final 
survey  reports  and  addenda  for  the  five 
phases  dated  January  26,  1995,  March  3, 

1995.  March  26.  April  19  and  June  7, 

1996.  June  6  and  27,  1997.  July  3  and 
30.  1997.  and  September  22.  1997. 


Representatives  of  the  Oak  Ridge 
Institute  for  Science  and  Education 
(ORISE).  under  contract  to  NRC. 
conducted  five  surveys  of  the  Cintichem 
facility  during  the  period  April  1995 
through  August  1997.  The  surveys  are 
documented  in  the  following  OWSE 
reports. 

1.  Confirmation  Survey  of  the  Exterior 
Areas  of  Buildings  1  and  2.  May  1995 

2.  Confirmation  Sur\^ey  of  the  Phase  2 
Areas  of  the  Reactor  Building. 
September  1996 

3.  Confirmation  Survey  of  the 
Unaffected  Land  Areas,  September 
1996 

4.  Confirmation  Survey  of  the  Phase  4 
Areas,  May  1997 

5.  Confirmation  Survey  of  the  Phase  5 
Areas,  April  1998 

In  addition,  an  Addendum  to  the 
Phase  5  Confirmatory  Survey  Report, 
"Bedrock  Dose  Assessment  Report", 
was  submitted  to  the  NRC  on  June  2. 
1998. 

NRC  finds  that  the  ORISE  reports 
support  the  data  developed  in  the 
licensee's  final  survey  report,  and  that 
all  measurements  indicate  the 
remaining  facilities  are  suitable  for 
unconditional  release. 

On  May  27.  1998.  Cintichem  affirmed 
that  all  radioactive  material  stored  on 
site  had  been  removed  from  the  facility. 
This  was  confirmed  by  inspection  of  the 
site  by  NRC  and  the  State  of  New  York 
on  June  15.  1998. 

The  Need  for  Proposed  Action 

The  proposed  action  is  to  release  the 
facility  for  unrestricted  access  and  use. 
and  Facility  License  No.  R-81  must  be 
terminated. 

Environmental  Impact  of  License 
Termination 

Results  of  Cintichem's  surveys  and 
the  ORJSE  confirmatory  surveys 
demonstrate  that  the  facility  meets  the 
criteria  for  unrestricted  use  prescribed 
in  the  approved  decommissioning  plan 
as  supplemented.  The  NRC  finds  that 
since  these  criteria  have  been  met  there 
is  no  significant  impact  on  the 
environment  and  the  facilitv  can  be 
released  for  unrestricted  use. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  environmental  impacts  and  would 
deny  release  of  the  site  for  unrestricted 
use  and  require  continuance  of  facilitv 
license.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar.  Since  the  reactor  and 
component  parts  have  been  dismantled 


and  disposed  of  in  accordance  with 
NRC  regulations  and  guidelines,  there  is 
no  viable  alternative  to  termination  of 
Facility  License  No.  R-81. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
Director,  Bureau  of  Pesticides  and 
Radiation.  Division  of  Sohd  and 
Hazardous  Materials,  New  York  State 
Department  of  Environmental 
Conservation  regarding  the  proposed 
action,  and  the  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  issuance  of  the  Order  will  not 
have  a  significant  effect  on  the  qualitv 
of  the  human  environment. 
Accordingly,  the  Commission  has 
determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's 
submittal  on  decommissioning  the 
facility,  dated  October  19.  1990  as 
supplemented.  These  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street.  NW.  Washington.  DC 
20003-1527. 

Dated  at  Rocicvilie.  .Mar\'land  this  13th  day 
of  August  1998. 

For  the  Nuclear  Regulatory  Commissjon. 

Seymour  H.  Weiss. 

Director.  Son-Power  Reactor  and 
Decommissioning  Project  Directorate. 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
(PR  Doc.  98-22332  Filed  8-18-98;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Assessment  and  Recommendations 
for  Fissile  Material  Packaging 
Exemptions  and  General  Licenses; 
Availability  of  NUREG/CR 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  announcmg  the 
availability  of  NUREG/CR-5342. 
"Assessment  and  Recommendations  for 
Fissile  Material  Packaging  Exemptions 
and  General  Licenses  Within  10  CFR 
Part  71,"  dated  July  1998. 
ADDRESSES:  Copies  of  NUI^G/CR-5342 
may  be  obtained  by  writing  to  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office,  P.O  Box 


44478 
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37082.  Washington,  DC  20402-9328. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield,  VA 
22161-0002.  A  copy  is  also  available  for 
inspection  and  copying,  for  a  fee,  at  the 
NRC  Public  Document  Room.  2120  L 
Street  N\V  (Lower  Level),  Washington. 
DC  20555-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  G.  Brochman,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-8592,  e-mail  PGB@nrc.gov. 
SUPPLEMENTARY  INFORMATION:  NRC  is 
announcing  the  availability  of  NUREG/ 
CR-5342,  "Assessment  and 
Recommendations  for  Fissile  Material 
Packaging  Exemptions  and  General 
Licenses  Within  10  CFR  Part  71."  This 
final  report  contains  an  assessment  of 
the  technical  and  regulatory  bases  for 
the  NRC's  regulations  in  Part  71  related 
to  the  transport  of  fissile  material  under 
general  license  or  fissile  exemption 
limits  and  provides  recommendations 
on  potential  changes  to  the  regulations. 

L  Background 

In  September  1996,  an  NRC  licensee 
identified  that  the  fissile  material 
exemption  standards  in  §  71.53  do  not 
provide  adequate  criticality  safety  for 
certain  shipments  of  fissile  material ' 
(i.e.,  highly-enriched  uranium  in  the 
presence  of  beryllium  o.xide).  The  NRC 
licensee  determined  through 
calculation,  that  a  planned  shipment, 
which  contained  large  amounts  of  low- 
concentration,  highly-enriched 
uranium'which  met  the  fissile 
exemption  material  limits  in 
§  71 .53(d) — and  which  was  also  mixed 
with  a  large  amount  of  beryllium,  could 
result  in  a  nuclear  criticality  -  under 
certain  conditions.  As  a  consequence, 
the  Commission  issued  an  emergency 
final  rule  to  revise  the  fissile  material 
exemption  limits  in  Part  71  (62  FR  5907; 


'  Fissile  material  is  defined  in  Part  71  as: 
plutonium-238.  plutonium-239.  plutonium-241. 
uranium-233.  uranium-235.  or  any  combination  of 
these  radionuclides.  Transportation  packages  used 
for  shipment  of  materials  containing  these 
radionuclides  must  meet  specific  standards  and 
operating  limits  designed  to  preclude  nuclear 
criticality  during  transport,  unless  excepted  by 
specific  regulations. 

-For  transportation  purposes,  nuclear  criticality 
means  a  condition  in  which  an  uncontrolled,  self- 
sustaining,  and  neutron-multiplying  fission  chain 
reaction  occurs.  Nuclear  criticality  is  generally  a 
concern  when  sufficient  concentrations  and  mas.ses 
of  fissile  material  and  neutron  moderating  material 
exist  together  in  a  favorable  configuration.  Neutron 
moderating  material  cannot  achieve  criticality  by 
itself  in  any  concentration  or  configuration. 
However.  It  can  enhance  the  ability  of  fissile 
material  to  achieve  criticality  by  slowing  down 
neutrons  or  reflecting  neutrons. 


February  10,  1997).  The  Commission 
also  requested  that  the  public  submit 
comments  on  the  final  rule,  during  a  30- 
day  period  following  the  rule's 
publication. 

In  developing  the  emergency  final 
rule,  the  NRC  staff  noted  that  the 
regulatory  and  technical  bases  for  the 
fissile  material  exemption  limits  and 
general  license  provisions  of  Part  71 
were  not  internally  consistent  nor  well 
documented.  Additionally,  all  seven  of 
the  commenters  on  the  final  rule 
objected  to  parts  of  the  rule  as  being 
unduly  burdensome  and  overly 
restrictive.  The  NRC  determined  that 
further  evaluation  into  the  regulatory 
and  technical  bases  for  these  regulations 
was  necessary. 

Subsequently,  the  NRC  contracted 
with  Oak  Ridge  National  Laboratory 
(ORNL)  to:  (1)  perform  an  independent 
evaluation  of  the  regulations  related  to 
the  transport  of  fissile  material  under 
the  fissile  material  exemption  and 
general  license  limits  of  Part  71;  (2) 
review  the  technical  issues  raised  by 
public  comments  on  the  emergency 
final  rule;  (3)  perform  independent 
calculations  of  the  minimum  critical 
mass  limits  for  different  combinations  of 
fissile  material  and  moderating  material; 
and  (4)  identify  potential  changes  to  the 
fissile  material  exemption  and  general 
license  limits  of  Part  71  which  may  be 
warranted. 

The  results  of  ORNL's  studv  are 
contained  in  NUREG/CR-5342  and  are 
available  for  public  review.  The  NRC  is 
currently  reviewing  the 
recommendations  contained  in  this 
report. 

n.  Electronic  Access 

NUREG/CR-5342  is  also  available 
electronically  in  the  Reference  Library 
area  of  the  NRC's  Home  Page  under 
Technical  Reports  (http://www.nrc.gov). 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996,  NRC  has  determined  that  this 
action  is  not  a  major  rule  and  has 
verified  this  determination  with  Office 
of  Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of)uly  1998. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

Susan  F.  Shankman, 

Deputy  Director,  Licensing  and  Inspection 
Directorate,  Spent  Fuel  Project  Office,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 

|FR  Doc.  98-22331  Filed  8-18-98;  8:45  am] 

BILUNG  CODE  7590-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

[3206-0082] 

Submission  for  0MB  Review; 
Comment  Request;  Review  of  a 
Revised  Information  Collection; 
Presidential  Management  Intern 
Program  Application 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22.  1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
clearance  of  a  revised  information 
collection.  The  Office  of  Personnel 
Management  is  requesting  0MB  to 
authorize  procession  of  collection  of 
information  associated  with  the 
Presidential  Management  Intern 
Program  Application.  Processing  and 
approval  of  the  1998  Presidential 
Management  Intern  Program 
Application  is  necessary  to  facilitate  the 
timely  nomination,  selection  and 
placement  of  Presidential  Management 
Intern  Finalists  in  Federal  agencies. 

We  estimate  2000  applications  will  be 
received  and  processed  in  1998.  Each 
application  takes  approximately  2  hours 
to  complete  (one  hour  for  applicants 
(nominees)  and  one  hour  for  nominating 
school  officials).  The  annual  estimated 
burden  is  4000  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  at  (202)  606- 
8358,  or  e-mail  to  mbtoomey@opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  August 
26,  1998. 
ADDRESSES: 
Kathleen  A.  Keeney,  Presidential 

Management  Intern  Program,  U.S. 

Office  of  Personnel  Management, 

William  J.  Green,  Jr.,  Federal 

Building,  600  Arch  Street, 

Philadelphia,  PA  19106. 
and 
Joseph  Lackey,  OPM  Desk  Officer, 

Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  New  Executive  Office 

Building,  NW,  Room  10235 

Washington,  DC  20503. 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION — CONTACT: 
Kathleen  A.  Keeney  (215)  597-1920. 

Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

|FR  Doc.  98-22397  Filed  8-17-98;  1:14  pm] 
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RAILROAD  RETIREMENT  BOARD 
Sunshine  Act  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  August  26,  1998,  9:00  a.m., 
at  the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building,  844 
North  Rush  Street,  Chicago,  Illinois, 
60611.  The  agenda  for  this  meeting 
follows: 

(1)  Organizational  Placement  of  the 
Bureau  of  Quality  Assurance 

(2)  Restructuring  Plan  for  Office  of 
Programs — Assessment  and  Training 
Component 

(3)  Fiscal  Year  2000  Budget  and 
Future  Budgets 

(4)  Year  2000  Issues 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  Phone  No.  312- 
751-4920. 

Date:  August  14,  1998. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 

|FR  Doc.  98-22403  Filed  8-17-98;  11:25  am] 
BILLING  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-23388;  812-10668] 

SIT  Mutual  Funds,  Inc.,  et  al.;  Notice  of 
Application 

August  13,  1998. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 
order  under  section  12(d){l)(J)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  section 
12(d)(1)  (A)  and  (B)  of  the  Act,  under 
sections  6(c)  and  17(b)  of  the  Act  for  an 
exemption  from  section  17(a)  of  the  Act, 
and  under  section  17(d)  of  the  Act  and 
rule  17d-l  under  the  Act. 


SUMMARY  OF  APPLICATION:  Applicants, 
SIT  Mutual  Funds.  Inc.,  SIT  Mutual 
Funds  II,  Inc..  SIT  Mid  Cap  Growth 
Fund,  Inc.,  SIT  Large  Cap  Growth  Fund, 
Inc.,  SIT  U.S.  Government  Seciu-ities 
Fund,  Inc.,  SIT  Money  Market  Fund, 
Inc.  ("Money  Market  Fund")* 
(collectively,  the  "Funds"),  and  SIT 
Investment  Associates,  Inc.  ("Adviser") 
seek  an  order  to  permit  certain 
registered  open-end  investment 
companies  to  invest  uninvested  cash  in 
an  affiliated  money  market  fund.  The 
requested  order  would  extend  to  current 
and  subsequently  created  series  of  the 
Funds  and  any  other  registered  open- 


end  investment  company  advised  by  the 
Adviser.  The  requested  order  would 
supersede  an  existing  order.' 
FILING  DATES:  The  application  was  fded 
on  May  14,  1997,  and  amended  on  July 
13,  1998.  Applicants  imdertake  to  file  a 
amendment  during  the  notice  period, 
the  substance  of  which  is  incorporated 
in  the  notice. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  10,  1998,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Applicants,  Mary  K.  Stem,  4600 
Norwest  Center,  Minneapolis,  MN 
55402.  Counsel,  Robert  A.  Kukuljan, 
Esq.,  Dorsey  &  Whitney,  LLP.,  220  South 
Sixth  Street,  Minneapolis,  MN  55402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  P.  Macdonald,  Branch  Chief,  at 
(202)  942-0564  (Office  of  Investment 
Company  Regulation,  Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW.,  Washington,  DC  20549  (tel. 
202-942-8090). 

Applicants'  Representations 

1.  The  Funds  are  open-end 
management  investment  companies 
registered  under  the  Act  and  organized 
as  Minnesota  corporations.  The  Adviser 
is  registered  under  the  Investment 
Advisers  Act  of  1940  and  serves  as  the 
investment  adviser  for  each  of  the  series 
of  the  Funds  ("Series").  Certain  of  the 
Series  also  have  investment  subadvisers 
(together  with  the  Adviser,  "Advisers"). 
The  Money  Market  Fund,  a  series  of  the 
Funds,  is  subject  to  rule  2a-7  under  the 
Act. 

2.  The  Series  may  have,  or  may  be 
expected  to  have,  uninvested  cash 


'  Investment  Company  Act  Release  No.  20420 
(July  21,  1994)  (Notice)  and  20482  (August  16. 
1994)  (Order). 


("Uninvested  Cash")  held  by  their 
custodian.  Uninvested  cash  may  result 
from  a  variety  of  sources,  including 
dividends  or  interest  received  on 
portfolio  securities,  unsettled  securities 
transactions,  reserves  held  for 
investment  strategy  purposes,  scheduled 
maturity  of  investinents,  liquidation  of 
investment  securities  to  meet 
anticipated  redemptions,  dividend 
payments,  or  new  monies  received  from 
investors.  Currently,  the  Series  mav 
invest  Uninvested  Cash  directlv  in 
individual  short  term  money  market 
instruments. 

3.  The  Series  (the  "Investing  Funds") 
wish  to  have  the  flexibilitv  to  invest 
their  Uninvested  Cash  in  the  Monev 
Market  Fund.  Any  investment  of 
Uninvested  Cash  in  shares  of  the  Money 
Market  Fund  will  be  in  accordance  with 
each  Investing  Fund's  investment 
restrictions  and  will  be  consistent  with 
each  Investing  Funds'  policies  as  set 
forth  in  its  prospectuses  and  statements 
of  additional  information.  Applicants 
believe  that  the  proposed  transactions 
may  reduce  transaction  costs,  create 
more  liquidity,  increase  returns,  and 
diversify  holdings. 

Applicants'  Legal  Analysis 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of  *, 
another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  investment  companies,  represent 
more  than  10%  of  the  acquiring 
company's  total  assets.  Section 
12(d)(1)(B)  provides  that  no  registered 
open-end  investment  company  mav  sell 
its  securities  to  another  investment 
company  if  the  sale  will  cause  the 
acquiring  company  to  own  more  than 
3%  of  the  acquired  company's  voting 
stock  to  be  owned  by  investment 
companies. 

2.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  SEC  may  exempt 
persons  or  transactions  from  any 
provision  of  section  12(d)(1)  if  and  to 
the  extent  the  exemption  is  consistent 
with  the  public  interest  and  the 
protection  of  investors.  Applicants 
request  relief  under  section  12(d)(l)(J)  to 
permit  the  Investing  Funds  to  use 
Uninvested  Cash  to  acquire  shares  of  the 
Money  Market  Fund  in  excess  of  the 
percentage  limitations  in  section 
12(d)(1)(A).  provided  however,  that  in 
all  cases  the  Investing  Fund's  aggregate 
investment  of  Uninvest9d  Cash  in 
shares  of  the  Money  Market  Fund  will 
not  exceed  25%  of  the  Investing  Fund's 


44480- 


Federal  Register / Vol.  63,  No.  160 /Wednesday.  August  19,  19»8/iNotkes 


total  assets  at  any  time.  Applicants  also 
request  relief  to  permit  the  Money 
Market  Fund  to  sell  its  securities  to  an 
Investing  Fund  in  excess  of  the 
percentage  limitations  in  section 
12(d)(1)(B).  Applicants  represent  that 
the  Money  Market  Fund  will  not  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limitations 
contained  in  section  12(d)(1)(A)  of  the 
Act. 

3.  Applicants  believe  that  the 
proposed  arrangement  does  not  result  in 
the  abuses  that  sections  12(d)(1)  (A)  and 
(B)  were  intended  to  prevent. 
Applicants  represent  that  the  proposed 
arrangement  will  not  result  in  an 
inappropriate  layering  of  fees  because 
shares  of  the  Money  Market  Fund  sold 
to  the  Investing  Funds  will  not  be 
subject  to  a  sales  load,  redemption  fee, 
asset-based  distribution  fee  or  service 
fee.  In  addition,  the  Advisers  will  waive 
their  investment  advisory  fees  for  each 
Investing  Fund  in  an  amount  thai  offsets 
the  amount  of  the  advisory  fees  of  the 
Money  Market  Fund  incurred  by  the 
Investing  Fund. 

4.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  any  affdiated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  sell  or  purchase  any 
security  to  or  from  the  company. 
Because  each  Series  may  be  deemed  to 
be  under  common  control  with  the  other 
Series,  it  may  be  an  "affiliated  person," 
as  defined  in  section  2(a)(3)  of  the  Act, 
of  the  other  Series.  Accordingly, 
applicants  state  that  the  sale  of  shares  of 
the  Money  Market  Fund  to  the  Investing 
Funds,  would  be  prohibited  under 
section  17(a)  of  the  Act. 

5.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  transaction 
from  section  17(a)  of  the  act  if  the  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  fair  and  reasonable  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  investment  company  concerned, 
and  with  the  general  purposes  of  the 
Act.  Section  6(c)  of  the  Act  permits  the 
Commission  to  exempt  persons  or 
transactions  from  any  provision  of  the 
Act,  if  the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

6.  The  Investing  Funds  will  retain 
their  ability  to  invest  their  cash  balances 
directly  into  money  market  instruments 
if  they  believe  that  they  can  obtain  a 
higher  return.  The  Money  Market  Fund 
has  the  right  to  discontinue  selling 
shares  to  any  of  the  Investing  Funds  if 


its  board  of  trustees  determines  that 
such  sales  would  adversely  affect  the 
portfolio  management  and  operations  of 
the  Money  Meu-ket  Fund.  In  addition, 
applicants  state  that  shares  of  the 
Money  Market  Fund  will  be  purchased 
and  redeemed  at  their  net  asset  value, 
the  same  consideration  paid  and 
received  for  these  shares  by  any  other 
shareholder.  Therefore,  applicants 
believe  that  the  proposal  satisfies  the 
standards  for  relief  in  sections  17(b)  and 
6(c)  of  the  Act. 

7.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  an 
affiliated  person  of  an  investment 
company,  acting  as  principal,  from 
participating  in  or  effecting  any 
transaction  in  connection  with  any  joint 
enterprise  or  joint  arrangement  in  which 
the  investment  company  participates. 
Applicants  state  that  each  Investing 
Fund,  by  purchasing  shares  of  the 
Money  Market  F'und;  each  Adviser  of  an 
Investing  Fund,  by  managing  the  assets 
of  the  Investing  Funds  invested  in  the 
Money  Market  Fund;  and  the  Money 
Market  Fund,  by  selling  shares  to  the 
Investing  Funds,  could  be  participants 
in  a  joint  enterprise  within  the  meaning 
of  section  17(d)(1)  of  the  Act  and  rule 
17d-l  under  the  Act. 

8.  Rule  17d-l  under  the  Act  permits 
the  Commission  to  approve  a  joint 
transaction  covered  by  the  terms  of 
section  17(d).  In  determining  whether  to 
approve  a  transaction,  the  Commission 
considers  whether  the  proposed 
transaction  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act,  and  the  extent  to  which  the 
participation  of  the  investment 
companies  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  the 
other  participants.  Applicants  submit 
that  the  Series  will  participate  in  the 
proposed  transactions  on  a  basis  not 
different  from  or  less  advantageous  than 
that  of  any  other  participant  and  that  the 
transactions  will  be  consistent  with  the 
Act. 

Appicants'  Conditions 

Applicants  agree  that  the  order 
granting  requested  relief  will  be  subject 
to  the  following  conditions: 

1.  Shares  of  the  Money  Market  Fund 
sold  to  and  redeemed  by  the  Investing 
Funds  will  not  be  subject  to  a  sales  load, 
redemption  fee,  distribution  fee  under  a 
plan  adopted  in  accordance  with  rule 
12b-l  under  the  Act,  or  service  fee  (as 
defined  in  rule  2830  of  the  NASD's 
Conduct  Rules). 

2.  The  Advisers  will  waive  their 
advisory  fee  for  each  Investing  Fund  in 
an  amount  that  offsets  the  amount  of  the 
advisory  fees  of  the  Money  Market  Fund 
incurred  by  the  Investing  Funds.  Any  of 


these  fees  remitted  or  waived  will  not  be 
the  subject  to  recoupment  by  the 
Advisers  at  a  later  date. 

3.  Each  Investing  Fund  will  invest 
Uninvested  Cash  in,  and  hold  shares  of, 
the  Money  Market  Fund  only  to  the 
extent  that  the  Investing  Fund's 
aggregate  investment  in  the  Money 
Market  Fund  does  not  exceed  25%  of 
the  Investing  Fund's  total  assets.  For 
purposes  of  this  limitation,  each 
Investing  Fund  will  be  treated  as  a 
separate  investment  company. 

4.  Investment  in  shares  of  the  Money 
Market  Fund  will  be  in  accordance  with 
each  Investing  Fund's  respective 
investment  restrictions  and  will  be 
consistent  with  each  Investing  Fund's 
policies  as  set  forth  in  its  prospectuses 
and  statements  of  additional 
information. 

5.  Each  Investing  Fund  and  any  future 
fund  that  may  rely  on  the  order 
requested  will  be  advised  by  the 
Adviser  or  an  entity  controlling, 
controlled  by,  or  under  common  control 
with  the  Adviser. 

6.  The  Money  Market  Fund  will  not 
acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  98-22295  Filed  8-18-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
23389:812-11244] 

Zurich  Insurance  Company,  et  al.; 
Notice  of  Application 

August  14,  1998. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 

ACTION:  Notice  of  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
exemption  from  section  15(a)  of  the  Act. 

SUMMARY  OF  THE  APPLICATION:  The 
requested  otder  would  permit  the 
implementation,  without  prior 
shareholder  approval,  of  new 
investment  advisory  and  sub-advisory 
agreements  for  a  period  of  up  to  150 
days  following  the  later  of:  (i) 
consimimation  of  the  merger  between 
Zurich  Insurance  Company  ("Zurich") 
and  B.A.T  Industries  p.l.c.  ("B.A.T"),  or 
(ii)  the  date  on  which  the  requested 
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order  is  issued  (but  in  no  event  later 
than  March  31.  1999)  (the  "Interim 
Period").  The  order  also  would  permit, 
following  shareholder  approval, 
Scudder  Kemper  Investments.  Inc. 
("Scudder  Kemper")  to  receive  all  fees 
earned  during  the  Interim  Period. 
APPLICANTS:  Zurich  and  Scudder 
Kemper. 

FltJNG  DATES:  The  apphcation  was  filed 
on  August  4, 1998,  and  amended  on 
August  14, 1998. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  perscms  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  SEC  by  5:30 
p.m.  on  September  3, 1998,  and  should 
be  accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Commission's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Zurich  Financial  Services,  Mythenquai 
2.  8022  Zurich.  Switzerland.  Scudder 
Kemper  Investments.  Inc..  345  Park 
Avenue.  New  Yoit.  NY  10154. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  L.  Knisely.  Staff  Attorney,  at 
(202)  942-0517.  or  Nadya  B.  Roytblat. 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company     * 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street.  N.W..  Washington.  D.C. 
20549  (tel.  202-942-8090). 

Applicants'  Representations 

1.  Zurich,  A  Swiss  corporation,  is 
engaged  directly  and  through  its 
subsidiaries  and  affiliates  in  various 
financial  services  businesses.  Zurich, 
through  its  subsidiaries,  owns 
approximately  70%  of  the  outstanding 
voting  securities  of  Scudder  Kemper. 
The  remaining  30%  is  owned  by  officers 
and  employees  of  Scudder  Kemper. 
Scudder  Kemper,  a  Delaware 
corporation,  is  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940  and  currently 
serves  as  investment  adviser  or  sub- 
adviser  to  various  investment 


companies  registered  under  the  Act 
("Funds").! 

2.  On  December  22,  1997.  Zurich  and 
B.A.T  entered  into  a  merger  agreement 
("Merger  Agreement"),  pursuant  to 
which  the  financial  services  businesses 
of  B.A.T  will  be  combined  with  Zurich's 
financial  services  businesses,  through  a 
series  of  transactions  (collectively,  the 
"Transaction").  In  the  Transaction, 
Zurich  intends  to  establish  a  holding 
company,  Zurich  Allied  AG,  a  Swiss 
corporation  ("Zurich  Allied"),  the 
shares  of  which  will  be  exchanged  for 
Zurich  shares  by  way  of  a  public 
exchange  offer  to  the  Zurich 
shareholders.  Zurich  Allied  will  then 
contribute  all  of  the  Zurich  shares 
exchanged  by  the  Ziuich  shareholders 
to  Zurich  Financial  Services  ("ZFS"),  a 


'  Scudder  Kamper  •ervet  as  investment  adviser  to 
the  following  Funds:  Kemper  Adjustable  Rata  U.S. 
Government  Fund,  tCemper  Aggressive  Growth 
Fund,  Kemper  Asian  Growth  Fund.  Kemper  Blue 
Chip  Fund.  Kemper  Diversified  Income  Fund. 
Kemper  Equity  Trust  Kemper  Europe  Fund. 
Kemper  Global  Income  Fund.  Kemper  Global/ 
International  Series.  Inc.  Kemper  Growth  Fund, 
Kemper  High  Income  Trust.  Kemper  High  Yield 
Series.  Kemper  Horizon  Fund.  Kemper  Income  and 
Capital  Preaervatioo  Fund,  Kemper  International 
Fund.  Kamper  National  Tax-Free  Income  Series. 
Kemper  Portfolios,  Kemper  Quantitative  Equity 
Fund.  Kemper  Securities  Trust.  Kemper  Small 
Capitalization  Equity  Fund.  Kemper  Sute  Tax-Free 
Income  Series,  lumper  Target  Equity  Fund.  Kemper 
Technology  Fund.  Kemper  Total  Return  Fund. 
Kemper  U.S.  Covemment  Securities  Fund.  Kemper 
Value  Series.  Inc^  Kemper  Value-fCrowth  Fund. 
Tax-Exempt  California  Money  Market  Fund.  Zurich 
Money  Funds,  Zurich  YieldWise  Money  Fund. 
AARP  Cash  Investment  Funds.  AARP  Income  Trust, 
AARP  Tax  Free  Income  Trust  AARP  Growth  Trust 
AARP  Managed  Investment  Portfolios  Trust 
Globel/lntemalional  Fund,  Inc.  Investment  Trust. 
Scudder  California  Tax  Free  Trust  Scudder  Cash 
Investment  Trust.  Scudder  Fund.  Inc.  Scudder 
Funds  Trust  Scudder  GNMA  Fund.  Scudder 
Institutional  Fund,  Inc.  Scudder  International 
Fund.  Inc.  Scudder  Municipal  Trust  Scudder 
Mutual  Funds.  Inc.  Scudder  Pathway  Series, 
Scudder  Portfolio  Trust,  Scudder  Securities  Trust, 
Scudder  State  Tax  Free  Trust  Scudder  Tax  Free 
Money  Fund.  Scudder  Tax  Free  Trust,  Scudder  U.S. 
Treasury  Money  Fund.  Scudder  Variable  Life 
Investment  Fund,  The  Japan  Fund.  Inc..  Value 
Equity  Trust  The  Growth  Fund  of  Spain.  Inc.. 
Kemper  Strategic  Income  Fund.  Kemper  Strategic 
Municipal  Income  Trust.  Kemper  Intermediate 
Government  Trust,  Kemper  Multi-Market  Income 
Trust,  Kemper  Municipal  Income  Trust.  The 
Argentina  Fund,  Inc..  Montgomery  Street  Income 
Securities.  Scudder  Global  High  Income  Fund,  Inc., 
Scudder  New  Asia  Fund,  Inc.  Scudder  New  Europe 
Fund,  Inc..  Scudder  Spain  &  Portugal  Fund,  Inc. 
The  Brazil  Fund.  Inc.,  The  Korea  Fund,  Inc. 
Scudder  Kemper  serves  as  sub-adviser  to  the 
following  Funds:  Alameda-Contra  Costa  Medical 
Association  Collective  Investment  Trust  Retirement 
Plans.  Portfolio  Partners,  Inc's  Scudder 
International  Growth  Portfolio.  Pacific  Innovations 
Managed  Bond  Fund,  The  Horace  Mann  Mutual 
Funds,  Managers  International  Equity  Fund, 
Managers  Income  Equity  Fund,  Melropoiitan  Series 
Fund,  Inc.,  Touchstone  Growth  &  Income  Fund  A. 
Touchstone  Growth  i  Income  Fund  C.  Global 
Advisory  Network  Trust,  Portfolios  Select  Advisors 
Variable  Insurance  Trust,  John  Hancock  Variable 
Series  Trust  I,  The  Legends  Fund.  Inc.,  Rodney 
Square  Strategic  Equity  Fund. 


newly  formed  Swiss  corporation,  and 
receive  in  exchange  securities 
representing  57%  of  the  voting  capital 
stock  of  ZFS.  B.A.T  vdll  establish  a  new 
holding  company.  Allied  Zurich  p. I.e.,  a 
United  Kingdom  corp>oration  ("Allied 
Zurich").  B.A.T  shareholders  will 
receive  shares  of  Allied  Zurich  in 
exchange  for  their  shares  of  B.A.T. 
Allied  Ziuich  will  then  contribute  all 
the  B.A.T  shares  to  ZFS  in  exchange  for 
securities  representing  the  remaining 
43%  of  the  voting  capital  stock  of  ZFS. 
Zurich  Allied,  Allied  Zurich,  and  ZFS 
initially  will  have  separate  boards  of 
directors. 

3.  Applicants  state  that  the 
acquisition  by  Allied  Zurich  of  the  43% 
interest  in  ZFS  upon  consiunmation  of 
the  Transaction  may  constitute  a  change 
in  control  of  Scudder  Kemper  imder  the 
Act.  Applicants  thus  state  that  the 
Transaction  may  therefore  result  in  an 
assignment  of  Scudder  Kemper's 
existing  advisory  and  subadvisory 
agreements  with  the  Funds  ("Existing 
Advisory  Agreements")  and  their 
automatic  termination.  Applicants 
expect  the  Transaction  to  be 
consummated  in  early  September,  1998 
("Closing  Date"). 

4.  Applicants  request  an  exemption  to 
permit  the  implementation  prior  to 
obtaining  shareholder  approval,  of  new 
investment  advisory  and  sub-advisory 
agreements  between  Scudder  Kemper 
and  the  Fimds  ("New  Advisory 
Agreements").  The  requested  exemption 
would  cover  the  Interim  Period,  which 
would  begin  on  the  later  of  the  Closing 
Date,  or  the  date  on  which  the  requested 
order  is  issued  and  would  continue 
through  the  earlier  of  (i)  150  days  or  (ii) 
the  date  on  which  the  New  Advisory 
Agreement  is  approved  or  disapproved 
by  the  Fvmd's  shareholders  (but  in  no 
event  later  than  March  31,  1999).*  The 
requested  exemption  also  would  permit 
Scudder  Kemper  to  receive  all  fees  that 
it  earns  under  the  New  Advisory 
Agreements  during  the  Interim  Period, 
upon  approval  of  the  New  Advisory 
Agreements  by  the  Fund's  shareholders. 
Applicants  represent  that  the  New 
Advisory  Agreements  will  have  the 
same  terms  and  conditions  as  the 


2  Applicants  state  that  if  the  Closing  Date 
precedes  the  issuance  of  the  order,  Scudder  Kemf)er 
will  serve  as  investment  adviser  after  the  Closing 
Date  and  prior  to  the  issuance  of  the  order  in  a 
manner  consistent  with  its  fiduciary  duty  to 
provide  investment  advisory  services  to  the  funds 
even  though  approval  of  the  New  Advisors- 
Agreements  has  not  yet  been  secured  from  the 
Funds"  respective  shareholders.  Applicants  submit 
that  in  such  event  Scudder  Kemper  will  be  entitled 
to  receive  from  the  Funds,  with  respect  to  the 
period  from  the  Closing  Date  until  the  receipt  of  the 
order,  no  more  than  the  actual  oui-of-pocket  cost  to 
Scudder  Kemf>er  for  providing  investment  advisor>' 
services  to  the  Funds. 
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Existing  Advisory  Agreements,  except 
for  the  dates  of  execution  and 
termination  and,  as  applicable,  the 
addition  of  certain  break  points  in  the 
fee  structure. ' 

5.  Applicants  state  that  the  board  of 
directors  of  the  Funds  (collectively, 
"Boards'")  will  hold  a  meeting  prior  to 
the  Closing  Date  to  consider  and 
evaluate  the  New  Advisory  Agreements 
and  determine  whether  the  terms  of  the 
New  Advisory  Agreements  are  in  the 
best  interest  of  the  Funds  and  their 
respective  shareholders.  Applicants 
state  that  at  this  meeting  the  Boards  will 
receive  from  applicants  all  information 
reasonably  necessary  to  evaluate 
whether  the  terms  of  the  New  Advisory 
Agreements  are  in  the  best  interests  of 
the  Funds  and  their  respective 
shareholders.  Applicants  state  that  each 
New  Advisory  Agreement  will  not  be 
implemented  unless  (i)  the  respective 
Board,  including  in  each  case  a  majority 
of  the  board  members  who  are  not 
"interested  persons,"  as  that  term  is 
defined  in  section  2(a)(19)  of  the  Act 
("Independent  Directors '),  votes  in 
accordance  with  section  15(c)  of  the 
Act,  to  approve  the  New  Advisory 
Agreement;  and  (ii)  the  Board  votes  to 
recommend  that  shareholders  of  the 
Fund  approve  the  New  Advisory 
Agreement."* 

6.  Fees  earned  under  the  New 
Advisory  Agreements  during  the  Interim 
Period  will  be  maintained  in  an  interest- 
bearing  escrow  account  with  an 
unaffiliated  bank.  The  escrow  agent  will 
release  the  amounts  held  in  the  escrow 
account  (including  any  interest  earned): 
(i)  to  Scudder  Kemper,  only  upon 
approval  of  the  New  Advisory 
Agreements  by  the  shareholders  of  the 
relevant  Fund;  or  (ii)  to  the  relevant 
Fund,  in  absence  of  approval  by  its 
shareholders.  Before  amounts  are 
released  from  the  escrow  account,  the 
Board  will  be  notified. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  shall  be 
unlawful  for  any  person  to  serve  or  act 
as  investment  adviser  of  a  registered 
investment  company  except  pursuant  to 
a  written  contact  that  has  been  approved 
by  the  vote  of  a  majority  of  the 


'  Applicants  have  determined  that  the  addition  of 
break  points  to  certain  of  Scudder  Kemper's 
Existing  Advisory  Agreements  need  not  be 
approved  by  the  shareholders  of  the  affected  Funds 
as  the  breali  points  will  only  reduce  the  advisory 
fees  otherwise  payable  by  those  Funds  as  each 
Fund's  assets  increase.  See  Limited  Term  Municipal 
Fund.  Inc  (pub.  avail.  Nov.  17,  1992). 

*  To  the  extent  that  a  Fund's  Board  cannot  meet 
prior  to  the  Closing  Dale,  applicants  acknowledge 
that  the  Fund  may  not  rely  on  the  exemptive  relief 
requested  in  the  application. 


outstanding  voting  securities  of  the 
registered  investment  company.  Section 
15(a)  further  requires  that  the  written 
contract  provide  for  its  automatic 
termination  in  the  event  of  its 
"assignment."  Section  2(a)(4)  of  the  Act 
defines  "assignment"  to  include  any 
direct  or  indirect  transfer  of  a  contract 
by  the  assignor,  or  of  a  controlling  block 
of  the  assignor's  outstanding  voting 
securities  by  a  security  holder  of  the 
assignor. 

2.  Applicants  state  that  the 
acquisition  of  voting  securities  of  ZFS 
by  Allied  Zurich  could  be  deemed  to 
result  in  a  change  of  control  of  Scudder 
Kemper.  Applicants  believe,  therefore, 
that  the  Transaction  may  result  in  the 
"assignment"  of  the  existing 
agreements,  thus  terminating  the 
agreements  pursuant  to  their  terms  and 
the  Act. 

3.  Rule  15a-4  under  the  Act  provides, 
in  pertinent  part,  that  if  an  investment 
advisory  contract  with  a  registered 
investment  company  is  terminated  by 
assignment,  the  adviser  may  continue  to 
serve  for  120  days  under  a  written 
contract  that  has  not  been  approved  by 
the  company's  shareholders,  provided 
that:  (1)  the  new  contract  is  approved  by 
that  company's  board  of  directors 
(including  a  majority  of  non-interested 
directors);  (ii)  the  compensation  to  be 
paid  under  the  new  contract  does  not 
exceed  the  compensation  that  would 
have  been  paid  under  the  contract  most 
recently  approved  by  the  company's 
shareholders;  and  (iii)  neither  the 
adviser  nor  any  controlling  person  of 
the  adviser  "directly  or  indirectly 
receives  money  or  other  benefit"  in 
connection  with  the  assignment. 
Applicant  state  that  they  nay  not  be 
entitled  to  rely  on  rule  15a-4  because  of 
the  benefits  that  Zurich  and  Scudder 
Kemper  will  receive  from  the 
Transaction. 

4.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  traction  from  any 
provision  of  the  Act,  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

5.  Applicants  request  an  exemption 
under  section  6(c)  from  section  15(a)  to 
permit  the  implementation,  prior  to 
shareholder  approval,  of  New  Advisory 
Agreements.  Applicants  state  the  timing 
of  the  Transaction  was  determined  in 
response  to  a  number  of  business 
concerns  substantially  unrelated  to  the 
Funds  or  Scudder  Kemper.  Applicants 
also  state  that  there  is  not  a  sufficient 
opportunity  prior  to  the  Closing  Date  to 


secure  prior  approval  of  the  New 
Advisory  Agreements  by  the  Funds' 
shareholders.  Applicants  assert  that  the 
granting  of  the  requested  order  will 
ensure  the  continuity  of  investment 
advisory  services  to  the  Funds,  and 
permit  applicants  to  obtain  sufficient 
shareholder  response  to  proxy 
solicitations. 

6.  Applicants  submit  that  they  take  all 
appropriate  actions  to  prevent  any 
diminution  in  the  scope  of  quality  of 
services  provided  to  the  Funds  during 
the  Interim  Period.  Applicants  state  that 
the  Existing  Advisory  Agreements  were 
approved  by  the  Boards  and  the 
shareholders  of  the  Funds.  Applicants 
represent  that  the  New  Advisory 
Agreements  will  have  the  same  terms 
and  conditions  as  the  Existing  Advisory 
Agreements,  except  for  the  dates  of 
execution  and  termination,  and  as 
applicable,  the  addition  of  certain  break 
points  in  the  fee  structure.  Accordingly, 
applicants  assert  that  each  Fund  will 
receive,  during  the  Interim  Period, 
substantially  identical  investment 
advisory  and/or  sub-advisory  services, 
provided  in  the  same  manner,  as  it 
received  prior  to  the  Closing  Date. 
Applicants  state  that,  in  the  event  there 
is  any  material  change  in  the  personnel 
providing  services  under  the  New 
Advisory  Agreements  during  the  Interim 
Period,  Scudder  Kemper  will  apprise 
and  consult  the  Board  of  the  affected 
Fund  to  assure  that  the  Board,  including 
a  majority  of  Independent  Directors,  are 
satisfied  that  the  services  provided  by 
Scudder  Kemper  will  not  be  diminished 
in  scope  or  quality. 

7.  Applicants  contend  that  to  deprive 
Scudde{  Kemper  of  its  customary  fees 
during  the  Interim  Period  would  be  an 
unduly  harsh  and  unreasonable  penalty. 
Applicants  note  that  the  fees  payable  to 
Scudder  Kemper  under  the  New 
Advisory  Agreements  will  not  be 
released  to  Scudder  Kemper  by  escrow 
agent  without  the  approval  of  the  Fund 
shareholders. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions; 

1.  The  New  Advisory  Agreements  will 
contain  the  same  terms  and  conditions 
as  the  Existing  Advisory  Agreements, 
except  for  the  dates  of  execution  and 
termination  and,  as  applicable,  the 
addition  of  certain  break  points  in  the 
fee  structure. 

2.  Fees  earned  by  Scudder  Kemper 
during  the  Interim  Period  will  be 
maintained  in  an  interest-bearing 
escrow  account  with  an  unaffiliated 
escrow  agent,  and  amounts  in  the 
account  (including  interest  earned  on 
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such  amounts)  will  be  paid  (a)  to 
Scudder  Kemper  only  upon  approval  of 
each  New  Advisory  Agreement  by  a 
Fund's  shareholder  or  (b)  in  the  absence 
of  such  approval  prior  to  the  expiration 
of  the  Interim  Period,  to  the  Fund. 

3.  Each  Fund  will  promptly  schedule 
a  meeting  of  shareholders  to  vote  on  the 
approval  of  the  New  Advisory 
Agreements  to  be  held  within  150  days 
following  the  commencement  of  the 
Interim  Period  (but  in  no  event  later 
than  March  31,  1999). 

4.  Applicants  will  pay  the  costs  of 
preparing  and  filing  the  application  and 
the  costs  relating  to  the  solicitation  of 
approval  of  Fund  shareholders  of  the 
New  Advisory  Agreements  necessitated 
by  the  Transaction. 

5.  Applicants  will  take  all  appropriate 
steps  to  ensure  that  the  scope  and 
quality  of  investment  advisory  and  other 
services  provided  to  the  Funds  by 
Scudder  Kemper  during  the  Interim 
Period  will  be  at  least  equivalent,  in  the 
judgment  of  the  Boards,  including  a 
majority  of  Independent  Directors,  to 
the  scope  and  quality  of  services 
currently  provided  by  Scudder  Kemper. 
In  the  event  of  any  material  change  in 
the  personnel  providing  services 
pursuant  to  the  New  Advisory 
Agreements,  Scudder  Kemper  will 
apprise  and  consult  with  the  Board  of 
the  affected  Funds,  to  ensure  that  the 
Boards,  including  a  majority  of 
Independent  Directors,  are  satisfied  that 
the  services  provided  will  not  be 
diminished  in  scope  or  quality. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority, 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  98-22296  Filed  8-18-98;  8:45  am] 
BILUNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  OMB 
Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
September  18,  1998.  If  you  intend  to 


comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  SW,  5th  Floor,  Washington,  DC 
20416;  and  OMB  Reviewer,  Victoria 
Wassmer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-6629. 
SUPPLEI^NTARY  INFORMATION: 

Title:  Disaster  Survey  Worksheet. 

Form  No.:  987. 

Frequency:  On  Occasion. 

Description  of  Respondents: 
Individuals,  Businesses  and  Public 
Officials  within  an  area  requesting  a 
Disaster  Declaration. 

Annual  Responses:  4,000. 

Annual  Burden:  332. 

Title:  Transaction  Report  on  Loans 
Serviced  by  Lenders. 

Form  No:  172. 

Frequency:  Monthly. 

Description  of  Respondents:  Small 
Business  Administration  Participating 
Lenders. 

Annual  Responses:  25,284. 

Annual  Burden:  3, b65. 

Dated:  August  10,  1998. 

Vanessa  Smith, 

Acting  Chief.  Administrative  Information 
Branch. 

(FR  Doc.  98-22274  Filed  8-18-98;  8:45  am] 

BILLING  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3057] 

State  of  California;  Amendment  #6 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management  Agency 
dated  August  3,  1998,  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  Del  Norte  County. 
California  as  a  disaster  area  due  to 
damages  caused  by  severe  winter  storms 
and  flooding  beginning  on  February  2. 
1998  and  continuing  April  30,  1998. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  Counties  of 


Curry'  and  Josephine  in  the  State  of 
Oregon  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location.  Any  counties  contiguous  to  the 
above-named  primary  county  and  not 
listed  herein  have  been  previously 
declared. 

Applications  for  physical  damages  for 
victims  in  Del  Norte  County  will  be 
accepted  through  October  2,  1998.  The 
dateline  for  filing  applications  for 
economic  injury  is  November  9.  1998. 

The  economic  injury'  number  for 
Oregon  is  997200. 

(Catalog  of  Federal  Domestic  .\ssistanc.e 
Program  Nos.  59002  and  59008.) 

Dated:  .August  11,  1998 
Bernard  Kulik,  _ 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  98-22271  Filed  8-18-98:  845  am) 

BILUNG  CODE  802S-01-M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3121] 

State  of  Indiana 

Bartholomew  County  and  the 
contiguous  counties  of  Brown.  Decatur, 
Jackson,  Jennings,  Johnson,  and  Shelby 
in  the  State  of  Indiana  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding 
that  occurred  on  July  20,  1998. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
October  5.  1998  and  for  economic  in)ur\ 
until  the  close  of  business  on  May  5. 
1999  at  the  address  listed  below  or  other 
locally  announced  locations: 
Small  Business  Administration.  Disaster 

Area  2  Office,  One  Baltimore  Place. 

Suite  300.  Atlanta  GA  30308 

The  interest  rates  are; 


Percent 

For  Physical  Damage: 

Homeowners       witti 

credit 

6.875 

availat))e  elsewhere. 

Homeowners    without 

credit 

3.437 

aval!at>le  elsewhere. 

Businesses  with  credit 

avail- 

8.000 

aiAe  elsewhere. 

Businesses  and  non-profit  or- 

4.000 

ganizations    without 

credit 

availatile  elsewhere. 

Others     (including    non-profit 

7.125 

organizations)     with 

credit 

available  elsewhere. 

For  Economic  Injury: 

Business   arxj   small   agricul- 

4.000 

tural    cooperatives    without 

credit  available  elsewhere. 
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The  numbers  assigned  to  this  disaster 
are  312106  for  physical  damage  and 
996500  for  economic  injury. 

(Catalog  for  Federal  Domestic  Assistance 
Program  Nos  59002  and  59008.) 

Dated;  .August  5.  1998. 
Aida  Alvarez. 
Administrator 

(FR  Doc,  98-22273  Filed  8-18-98;  8:45  am] 
BILUNG  CODE  8025-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  »3094] 

Commonwealth  of  Massachusetts; 
Amendment  #1 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency,  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  Plymouth  and 
Worcester  Counties  in  the 
Commonwealth  of  Massachusetts  as  a 
disaster  area  due  to  damages  caused  by 
heavy  rains  and  flooding.  This 
declaration  is  further  amended  to 
establish  the  incident  period  for  this 
disaster  as  beginning  on  June  13.  1998 
and  continuing  through  July  6.  1998. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Barnstable,  Franklin,  Hampden,  and 
Hampshire  in  Massachusetts  may  be 
filed  until  the  specified  date  at  the 
previously  designated  location. 

All  other  information  remains  the 
same,  i.e..  the  deadline  for  fding 
applications  for  physical  damage  is 
August  22.  1998  and  for  economic 
injury  the  termination  date  is  March  23, 
1999' 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated;  August  7,  1998. 

Bernard  Kulik, 

Associate  Administrator  for  Disaster 

Assistance 

[FR  Doc.  98-22272  Filed  8-18-98;  8:45  am] 

BILUNG  CODE  a025-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  injury  Disaster 
#9966] 

Commonwealth  of  Massachusetts  and 
a  Contiguous  County  in  the  State  of 
New  Hampshire 

Middlesex  County  and  the  contiguous 
counties  of  Essex,  Norfolk,  Suffolk,  and 
Worcester  in  the  Commonwealth  of 
Massachusetts,  and  Hillsborough 
County  in  the  State  of  New  Hampshire 
constitute  an  economic  injury  disaster 


loan  area  as  a  result  of  a  fire  on  July  26, 

1998  on  Winslow  Avenue,  in 
Sonierville.  Eligible  small  businesses 
and  small  agricultural  cooperatives 
without  credit  available  elsewhere  may 
file  applications  for  economic  injury 
assistance  as  a  result  of  this  disaster 
until  the  close  of  business  on  May  10. 

1999  at  the  address  listed  below  or  other 
locally  announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 

1  Office.  360  Rainbow  Blvd.  South  3rd 
Floor,  Niagara  Falls,  NY  14303. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent.  The  numbers 
assigned  for  economic  injury  for  this 
disaster  are  996600  for  Massachusetts 
and  996700  for  New  Hampshire. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  59002) 

Dated:  August  10.  1998. 

Aida  Alvarez, 

Administrator. 

(FR  Doc.  98-22268  Filed  8-18-98,  8:45  am) 

BILLING  CODE  8025-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3107] 

State  of  New  Hampshire,  Amendment 
#1 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management  Agency 
dated  July  28.  1998,  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  Hillsborough 
County,  New  Hampshire  as  a  disaster 
area  due  to  damages  caused  by  severe 
storms  and  flooding  beginning  on  June 
12,  1998  and  continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  county  of 
Cheshire,  Hew  Hampshire  may  be  filed 
until  the  specified  date  at  the  previously 
designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  county  and  not  listed 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
September  12,  1998  and  for  economic 
injury  the  termination  date  is  April  14. 
1999' 

(Catalog  of  Federal  domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  5.  1998. 
Herliert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  98-22269  Filed  8-18-98;  8:45  am] 

BILLING  COOE  8025-01 -M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3102] 

State  of  West  Virginia,  Amendment  #2 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management  Agency 
dated  July  27.  1998,  the  above- 
numbered  Declaration  is  hereby 
amended  to  establish      e  incident 
period  for  this  disaster  as  beginning  on 
June  26,  1998  and  continuing  through 
July  27,  1998. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
August  30.  1998  and  for  economic 
injury  the  termination  date  is  April  1, 
1999' 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated;  August  11.  1998. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
IFR  Doc.  98-22270  Filed  8-18-98;  845  am| 

BILLING  CODE  a025-01-M 


SMALL  BUSINESS  ADMINISTRATION 

National  Small  Business  Development 
Center  Advisory  Board;  Public  Meeting 

The  U.S.  Small  Business 
Administration  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  on  Sunday, 
October  11.  1998.  from  1:00  pm  to  5:00 
pm  at  the  Marriott  Savannah  Riverfront 
Hotel  in  Savannah.  Georgia,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  please  write 
or  call  Ellen  Thrasher.  U.S.  Small 
Business  Administration,  409  Third 
Street,  SW,  Fourth  Floor.  Washington, 
DC  20416.  telephone  number  (202)  205- 
6817. 

Dated:  August  13,  1998. 
Shiri  Thomas, 

Director.  External  Affairs. 

[FR  Doc.  98-22275  Filed  8-18-98;  8:45  am] 

BILLING  CODE  8025-01 -M 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  2849] 

Office  of  Defense  Trade  Controls; 
Notifications  to  the  Congress  of 
Proposed  Export  Licenses 

AGENCY:  Department  of  State. 
action:  Notice. 
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SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  State  has  forwarded 
the  attached  Notifications  of  Proposed 
Export  Licenses  to  the  Congress  on  the 
dates  shown  on  the  attachments 
pursuant  to  section  36(c)  and  in 
comphance  with  section  36(e)  of  the 
Arms  Export  Control  Act  (22  U.S.C. 
2776). 


EFFECTIVE  DATE:  As  shown  on  each  of 
the  thirteen  letters. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  J.  Lowell,  Director,  Office  of 
Defense  Trade  Controls,  Bureau  of 
Political-Military  Affairs,  Department  of 
State  {(703)875-6644}. 
SUPPLEMENTARY  INFORMATION:  Section 
38(e)  of  the  Arms  Export  Control  Act 
mandates  that  notifications  to  the 


Congress  pursuant  to  section  36(c)  must 
be  published  in  the  Federal  Register 
when  they  are  transmitted  to  Congress 
or  as  soon  thereafter  as  practicable. 

Dated;  )uly  21.  1998. 

William  J.  Lowell, 

Director.  Office  of  Defense  Trade 
Commission. 

BILLING  CODE  471(^-25-M 
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^?K^ 


United  States  Department  of  State 
Washington,  D.C.     20520 

MAY   2  0  1998 


Dear  Mr.  Speaker: 

Pursuant  to  section  36(c)  of  the  Arras  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  of  defense  services  related  to  the  operation, 
training,  maintenance  and  system  enhancements  for  Saudi  Arabia's 
"Peace  Shield"  command,  control  and  communications  system. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 


Sincerely, 


^J-t-^^S^/rs^ 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC-31-98 


The  Honorable 

Newt  Gingrich, 

Speaker  of  the  House  of  Representatives 
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United  States  Department  of  State 
Washington,  B.C.     20520 


MAir  20  1998 


Dear  Mr.  Speaker: 

Pursuant  to  section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  of  $50,000,000  or 
more . 

The  transaction  contained  in  the  attached  certification 
involves  the  export  of  20  U-125A  Aircraft  for  end-use  by  the 
Japanese  Air  Self  Defense  Force. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arras  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 


Sincerely, 


OCa^.^J:^*^'^ 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC  51-98 


The  Honorable 

Newt  Gingrich, 

Speaker  of  the  House  of  Representatives 
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United  States  Department  of  State 
fp'ashington,  D.C.     20520 

MAY   ^0  1998 


Dear  Mr.  Speaker: 

Pursuant  to  section  36(c)  of  the  Arma  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  major  defense  equipment  or  defense  services  sold 
under  a  contract  in  the  amount  $14,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  of  Rolling  Airframe  Missile  technical  data 
and  hardware  to  Japan. 

The  United  States  Government  ia  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified  contains  business 
infoimation  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 

Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No 


DTC    -53-98 


The    HonorsJDle 

Newt  Gingrich,  Speaker, 

House  of  Representatives. 
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United  States  Department  of  State 
Washington,  D.  C.     20520 


MAY  2  0  1998 


Dear  Mr.  Speaker: 

Pursuant  to  section  36(c)  of  the  Ajrms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  of  $50,000,000  or 
more . 

The  transaction  contained  in  the  attached  certification 
involves  the  export  of  technical  data,  hardware  and  services 
related  to  thermal  sight  and  fire  control  system  upgrades  for  the 
Kuwaiti  BMP- 3  and  M-84  combat  vehicles. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
militax-y,  economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  Tonclaesif ied  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No 


DTC  56-98 


The  Honorable 

Newt  Gingrich, 

Speaker  of  the  House  of  Representatives 
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United  States  Department  of  State 
fP'askingion,  D.C.     20520 

APR  2  8  1998 


Dea: 


V 


r .     Spea  <e: 


Pursu^r.-L  lo  Section  36(c)  of  the  Arms  Export  Control 
Act.,  I  an  transmitting  herewith  certification  of  a  proposed 
license  for  the  export  defense  articles  or  defense  services 
sold  commercially  under  a  contract  in  the  amount  $50,00C,000 

or  more . 

The  transac-icn  contained  in  the  attached  certification 
involves  a  manufacturing  license  agreement  with  Turkey  for  the 
manufacture  of  FllO  aircraft  engine  components  for  use  in  'J.3. 
and  Turkish  F-16  aircraft,  as  well  as  the  assembly  of  kits  into 
complete  rilC  engines  for  use  in  Turkish  F-16  aircraft. 

The  United  Stages  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  £.nt\s  control 
considerations. 

More  detailed  information  is  contained  in  the  formal 
certif icacicn  which,  though  unclassified,  contains  business 
information  subm.itted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm 
to  the  Uniced  States  firm  concerned. 


Sincerely, 


/^ci-^/L,^ 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

T~  v^  ^  r^  q  -*1  ■ 


ztal  y; 


DTC-60-98 


The  Honoraole 

Newt  Gingrich, 

Soeaker  cf  the  House  of  Representatives. 
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I'nited  State'*  Department  of  Statt 
Washington.  DC.     20520 

JUN23  1996 


Dear  Mr.  Speaker: 

Pursuant  to  section  36(c)  and  (d)  of  the  Arms  Export  Control 
Act,  I  am  transmitting  herewith  certification  of  a  proposed 
license  for  defense  articles  and  defense  services  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  amendment  of  a  manufacturing  license  agreement  with 
Turkey  for  the  production  of  the  ESCORT  Short -Range  Thermal 
Surveillance  System. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure: 

Transmittal  No, 


DTC  72-98 


The  Honorable 

Newt  Gingrich, 

Speaker  of  the  House  of  Representatives 
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United  States  Department  of  State 
W'ashington,  DC.     20520 

^UN  2  3/998 


Dear  Mr.  Speaker: 

Pursuant  to  section  36(c)&(d)  of  the  Arms  Export  Control 
Act,  I  am  transmitting  herewith  certification  of  a  proposed 
Manufacturing  License  Agreement  with  Japan  for  the  production  of 
Harpoon  Missile  Shipboard  Command  and  Launch  Subsystems  (HSCLS) 
and  Encapsulated  Harpoon  Command  and  Launch  Subsystems  (EHCLS) . 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 

considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the  applicant, 
publication  of  which  could  cause  competitive  harm  to  the  United 
States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure: 

Transmittal  No.  DTC-75-98 


The  Honorable 

Newt  Gingrich, 

Speaker  of  the  House  of  Representatives. 
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United  States  Department  of  State 
fTashington,  D.C     20520 

JUN   2  5  1998 


Dear  Mr.  Speaker: 

Pursuant  to  section  36(c)  of  the  Arras  Export  Control  Act:,  i 
am  transmitting  herewith  certification  of  a  proposed 
Manufacturing  License  Agreement  with  Israel  and  the  United 
Kingdom  for  the  manufacture  and  test  of  F-15  structural 
components . 

The  United  States  Government  is  prepared  to  license  the  export 
of  these  items  having  taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control  considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the  applicant, 
publication  of  which  could  cause  competitive  harm  to  the  United 
States  firro  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC-76-98 


The  Honorable 

Newt  Gingrich, 

Speaker  of  the  House  of  Representatives 


44494 
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United  States  Department  of  State 
fTashington,  D.C     20520 


JUN  2  5  1998 


Dear  Mr.  Speaker: 

Pursuant  to  section  36  (c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed 
Manufacturing  License  Agreement  with  Israel  for  the  manufacture 
and  test  of  F-15  structural  components. 

The  United  States  Government  is  prepared  to  license  the  export 
of  these  items  having  taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control  considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the  applicant, 
publication  of  which  could  cause  competitive  harm  to  the  United 
States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC-77-98 


The  Honorable 

Newt  Gingrich, 

Speaker  of  the  House  of  Representatives 
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United  States  Department  of  State 
Washington.,  D.C.     20520 

JUN   2  5  1998 


Dear  Mr.  Speaker: 

Pursuant  to  section  36(c)  of  the  Arms  Export  Control  Act   I 
am  transmitting  herewith  certification  of  a  proposed 
Manufacturing  License  Agreement  with  Israel  for  the  manufacture 
and  test  of  F-15  structural  components. 

The  United  States  Government  is  prepared  to  license  the  export 
of  these  items  having  taken  into  account  political,  military 
economic,  human  rights,  and  arms  control  considerations. 

More  detailed  inform;»tion  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  aiibraitted  to  the  Department  of  State  by  the  applicant 
publication  of  which  could  cause  competitive  harm  to  the  United 
States  firm  concerned. 


Sincerely, 


tJZ-n,/^'^'»V^ 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC-78-98 


The  Honorable 

Newt  Gingrich, 

Speaker  of  the  House  of  Representatives 


44496 
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Linited  State.•^  Department  of  State 
IT fishingron.  DC.     20.i20 


JLiiN  2  3  i9b6 


Dear  Mr.  Speaker: 

Pursuant  to  section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification  ■ 
involves  the  manufacture  in  Germany  of  F414  and  F110-129EFE 
aircraft  engine  parts. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary- 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC  81-98 


The  Honorable 

Newt  Gingrich, 

Speaker  of  the  House  of  Representatives 
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Lnited  States  Departnit-nt  uf  Statt 
Ifashinfiton.  DC.     21)5 2 1) 


ooi\  2  3  ^^^ 


Dear  Mr.  Speaker 


Pursuant  to  section  36(c)  and  36(d)  of  the  Arms  Export 
Control  Act,  I  am  transmitting  herewith  certification  of  a 
proposed  license  for  defense  articles  and  defense  services  in 
amount  of  $50,000,000  or  more. 


the 


The  transaction  contained  in  the  attached  certification 
involves  the  amendment  of  a  manufacturing  license  agreement  with 
Germany  for  the  production  of  tank  fire  control  systems. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


■  ^«<<t 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 

Enclosure: 

Transmittal  No.  DTC  84-98 


The  Honorable 

Newt  Gingrich, 

Speaker  of  the  House  of  Representatives 
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United  Sutes  Department  of  State 
(Washington,  D.C.     20520 


JUL  I  6  1998 


Dear  Mr.  Speaker: 

Pursuant  to  section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  to  Japan  of  technical  information  and  defense 
services  to  provide  logistics  -support  for  the  AN/APY-2  radar  used 
on  the  E-767  AWACS . 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No, 


DTC  87-98 


The  Honorable 

Newt  Gingrich, 

Speaker  of  the  House  of  Representatives 


|FR  Dot.  98-22238  Filed  08-18-98;  8:45  am] 
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DEPARTMENT  OF  STATE 

Bureau  of  Economic  and  Business 
Affairs 

[Public  Notice  2869] 

Finding  of  No  Significant  Impact: 
Lakehead  Pipe  Line  Company,  Pipeline 
at  Neche,  North  Dakota 

AGENCY:  Department  of  State. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact  with  regard  to  an 
application  to  construct,  connect, 
operate  and  maintain  a  pipeline  to 
transport  crude  oil  and  natural  gas 
liquids  across  the  U.S. -Canada  border. 

SUMMARY:  The  Department  of  State  has 
conducted  an  environmental  assessment 
of  the  proposed  construction  by 
Lakehead  Pipe  Line  Company  of  an  oil 
pipeline  across  the  international 
boundary  at  Neche,  North  Dakota.  Based 
on  the  environmental  assessment,  the 
Department  of  State  has  concluded  that 
issuance  of  a  Presidential  Permit 
authorizing  construction  of  the 
proposed  pipeline  will  not  have  a 
significant  effect  on  the  human 
environment  within  the  United  States. 
In  accordance  with  the  National 
Environmental  Policy  Act,  42  U.S.C. 
Section  4321  et  seq..  Council  on 
Environmental  Quality  Regulations,  40 
CFR  1501.4  and  1508.13  and 
Department  of  State  Regulations.  22  CFR 
161.8(c),  an  environmental  impact 
statement  will  not  be  prepared. 
FOR  FURTHER  INFORMATION  ON  THE 
PIPELINE  PERMIT  APPLICATION,  CONTACT: 
Daniel  L.Martinez,  Office  of 
International  Energy  Policy.  Room  3535, 
U.S.  Department  of  State,  Washington, 
DC  20520,  (202)  647-4557. 
FOR  FURTHER  INFORMATION  ON  THE 
ENVIRONMENTAL  ASSESSMENT,  CONTACT: 
Pam  Pearson.  Office  of  Ecology  and 
Terrestrial  Conservation.  Room  4325, 
U.S.  Department  of  State,  Washington, 
DC  20520.  (202)  647-1123. 

SUPPLEMENTARY  INFORMATION:  Lakehead 
Pipe  Line  Company.  Limited 
Partnership  has  applied  for  a 
Presidential  Permit  to  authorize 
construction,  connection,  operation  and 
maintenance  of  a  36  inch  diameter 
pipeline  to  convey  crude  oil  and  natural 
gas  liquids  across  the  border  with 
Canada  at  Neche,  North  Dakota.  The 
proposed  pipeline  would  be  constructed 
in  the  same  right  of  way  presently 
occupied  by  four  oil  pipelines  owned 
and  operated  by  the  same  company.  The 
existing  pipelines  are  operating  at  full 
capacity  and  are  unable  to  transport  the 
volume  of  oil  demanded  by  U.S. 
markets  in  the  midwest.  The  purpose  of 


the  proposed  new  pipeline  is  to 
eliminate  this  capacity  constraint. 

On  April  21.  1998,  the  Department  of 
State  pubUshed  a  Notice  of  Application 
for  a  Presidential  Permit  in  the  Federal 
Register.  No  public  comments  were 
received  and  concerned  agencies 
expressed  no  opposition  to  issuing  the 
permit.  The  Department  of  State 
prepared  an  environmental  assessment 
for  the  PipeUne  Permit.  Based  on  that 
assessment,  the  Department  of  State  has 
concluded  that  issuance  of  the  permit 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment 
within  the  United  States.  A  finding  of 
no  significant  impact  is  adopted,  and  an 
environmental  impact  statement  will 
not  be  prepared. 

Dated:  July  23,  1998. 
Stuart  E.  Eizenstat, 

Under  Secretary-  of  State  for  Economic. 
Business  and  Agricultural  Affairs. 
|FR  Doc.  98-22307  Filed  8-18-98;  8:45  am] 
BILLING  CODE  4710-07-M 


DEPARTMENT  OF  STATE 

[Public  Notice  2870] 

Bureau  of  Economic  and  Business 
Affairs;  National  Interest  Determination 
Concerning  a  Pipeline  Operated  on  tfie 
Border  of  the  United  States  at  Neche, 
North  Dakota  by  Lakehead  Pipe  Line 
Company 

Pursuant  to  the  authority  vested  in  me 
under  Executive  Order  1 1423  of  August 
16,  1968  as  amended  by  Executive 
Order  12847  of  May  17,  1993,  and 
Department  of  State  Delegation  of 
Authority  No.  118-1  of  April  11,  1973. 
and  subject  to  satisfaction  of  the 
requirements  of  sections  1(d)  and  1(f)  of 
the  said  Executive  Order,  I  hereby 
determine  that  issuance  of  a  permit  to 
Lakehead  Pipe  Line  Company,  a 
Delaware  limited  partnership,  to 
construct,  connect,  operate  and 
maintain  a  pipeline  for  the 
transportation  of  crude  oil  and  natural 
gas  liquids  across  the  international 
boundary  between  the  United  States  and 
Canada  near  Neche.  North  Dakota 
would  serve  the  national  interest. 

This  determination  shall  become  final 
fifteen  days  after  the  Secretaries  of 
Defense,  Treasury,  Interior,  Commerce, 
Transportatioh.  the  Attorney  General, 
the  Chairman  of  the  Surface 
Transportation  Board,  and  the  Director 
of  the  Federal  Emergency  Management 
Agency  has  been  notified  of  this 
proposed  determination,  unless  the 
matter  must  be  referred  to  the  President 
for  consideration  and  final  decision 


pursuant  to  section  1(f)  of  said 
Executive  Order. 

Dated:  July  23.  1998. 
Stuart  E.  Eizenstat, 

Under  Secretary  of  State  for  Economic, 
Business  and  Agricultural  Affairs 
IFR  DoL.  98-22308  Filed  8-18-98.  8:45  ami 
BILLING  CODE  471O-07-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2868] 

Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs; 
Certification  Pursuant  to  Section  609 
of  Public  Law  101-162 

SUMMARY:  On  July  21.  1998,  the 
Department  of  State  certified,  pursuant 
to  Section  609  of  Public  Law  101-162 
("Section  609").  that  that  Venezuela  and 
Nigeria  have  adopted  programs 
governing  the  incidental  capture  of  sea 
turtles  in  their  commercial  shrimp 
fisheries  comparable  to  the  program  in 
effect  in  the  United  States.  Previouslv. 
on  May  1.  1998,  the  Department 
certified  that  15  other  nations  have 
adopted  programs  to  reduce  the 
incidental  capture  of  sea  turtles  in  their 
shrimp  fisheries  comparable  to  the 
program  in  effect  in  the  United  States 
The  Department  of  State  also  certified 
on  May  1,  1998,  that  the  fishing 
environments  in  24  countries  do  not 
pose  a  threat  of  the  incidental  taking  of 
sea  turtles  protected  under  Section  609 
Shrimp  imports  from  any  nation  not 
certified  were  prohibited  effective  May 
1,  1998  pursuant  to  Section  609. 
EFFECTIVE  DATE:  August  19,  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Gibbons-Fly.  Office  of  Marine 
Conservation,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State. 
Washington.  DC  20520-7818;  telephone: 
(202) 647-3940. 

SUPPLEMENTARY  INFORMATION:  Section 
609  of  Public  Law  101-162  prohibits 
imports  of  certain  categories  of  shrimp 
unless  the  President  certifies  to  the 
Congress  not  later  than  Mav  1  of  each 
year  either:  (1)  that  the  harvesting 
nation  has  adopted  a  program  governing 
the  incidental  capture  of  sea  turtles  in 
its  commercial  shrimp  fishery 
comparable  to  the  program  in  effect  in 
the  United  States  and  has  an  incidental 
take  rate  comparable  to  that  of  the 
United  States;  or  (2)  that  the  fishing 
environment  in  the  harvesting  nation 
does  not  pose  a  threat  of  the  incidental 
taking  of  sea  turtles.  The  President  has 
delegated  the  authority  to  make  this 
certification  to  the  Department  of  State. 
Revised  State  Department  guidelines  for 


44500 


Federal  Register/ Vol.  63,  No.  160/ Wednesday,  August  19,  1998 /Notices 


making  the  required  certifications  were 
published  in  the  Federal  Register  on 
April  19,  1996  (61  FR  17342). 

The  Department  did  not  previously 
certify  Venezuela  and  Nigeria  because 
the  governments  of  those  countries  had 
not  demonstrated  that  their  respective 
sea  turtle  protection  programs  were 
comparable  to  that  of  the  United  States, 
or  that  their  specific  fishing 
environments  did  not  pose  a  threat  to 
sea  turtles.  Although  both  governments 
have  adopted  programs  comparable  to 
the  U.S.  program,  requiring  shrimp 
trawl  vessels  to  use  seat  turtle  excluder 
devices,  initial  evidence  this  year 
indicated  that  neither  government  was 
enforcing  its  program  sufficiently  to 
warrant  certification.  However,  in  both 
cases,  more  recent  evidence 
demonstrates  that  each  government  has 
taken  the  necessary  steps  to  improve 
enforcement  of  its  program. 
Accordingly,  the  Department  of  State 
hereby  certifies  Venezuela  and  Nigeria 
pursuant  to  Section  609(b)(2)(A)  and 
(B). 

As  with  the  other  countries  currently 
certified,  the  Department  of  State  will 
remain  in  close  contact  with  the 
governments  of  Venezuela  and  Nigeria 
in  order  to  ensure  that  their  shrimp 
harvesting  methods  do  not  threaten  sea 
turtles. 

Dated:  August  10.  1998. 

R.  Tucker  Scully, 

Acting  Dep'jty  Assistant  Secretary  for  Oceans 
and  Space. 

IFR  Doc.  98-22306  Filed  8-18-98;  8:45  ami 

BILLING  CODE  471(M>»-M 


TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1995,  as 
Amended  by  Pub.  L.  104-13;  Proposed 
Collection,  Comment  Request 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Proposed  Collection;  comment 
request. 

SUMMARY:  The  proposed  information 
collection  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35,  as 
amended).  The  Tennessee  Valley 
Authority  is  soliciting  public  comments 
on  this  proposed  collection  as  provided 
by  5  CFR  Section  1320.8(d)(1).  Requests 
for  information,  including  copies  of  the 
information  collection  proposed  and 
supporting  documentation,  should  be 
directed  to  the  Agency  Clearance 
Officer:  VVilma  H.  McCauley,  Tennessee 
Valley  Authority,  1101  Market  Street 
(VVR  4Q).  Chattanooga,  Tennessee 


37402-2801:  (423)  751-2523.  Comments 
should  be  sent  to  the  Agency  Clearance 
Officer  no  later  than  October  19,  1998. 
SUPPLEMENTARY  INFORMATION: 

Type  of  Request:  Regular  submission. 

Title  of  Information  Collection: 
Economic  Assessment  of  Waterway 
Docks  and  Terminals  in  the  Tennessee 
Valley  and  Parts  of  the  Surrounding 
National  Inland  Waterway  Network. 

Frequency  of  Use:  Occasional. 

Type  of  Affected  Public:  Federal,  State 
and  Local  Governments,  and  Private 
Industry. 

Small  Businesses  or  Organizations 
Affected:  Yes. 

Federal  Budget  Functional  Category- 
Code:  450. 

Estimated  Number  of  Annual 
Responses:  1700. 

Estimated  Total  Annual  Burden 
Hours:  3400  hours. 

Estimated  Average  Burden  Hours  Per 
Response:  2  hours. 

Need  For  and  Use  of  Information:  The 
information  collection  is  necessary  to 
assess  the  service  capability  of 
waterway  docks  and  terminals  located 
in  the  Tennessee  Valley  and 
surrounding  States.  The  data  will  be 
used  to  help  potential  industrial  clients 
with  decisions  regarding  transportation 
information  and  the  handling 
capabilities  of  waterway  facilities 
located  on  various  river  segments.  This 
is  vital  information  for  industry  when 
deciding  where  the  most  economical 
location  is  for  a  new  plant  site  or 
project.  In  addition  the  data  collection 
surrounding  the  waterway  terminals 
located  on  the  Tennessee  River  is 
necessary  for  use  in  updating  TVA's 
river  performance  indicator. 
William  S.  Moore, 

Senior  Manager,  Administrative  Services. 
IFR  Doc.  98-22311  Filed  8-18-98;  8:45  am] 

BILUNG  CODE  8120-08-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Solicitation  of  Public  Comment 
Regarding  U.S.  Preparations  for  the 
World  Trade  Organization's  Ministerial 
Meeting,  Fourth  Quarter  1999 

SUMMARY:  The  Trade  Policy  Staff 
Committee  (TPSC)  is  providing  notice  of 
the  U.S.  intention  to  develop  proposals 
and  positions  concerning  the  agenda  of 
the  third  Ministerial  Conference  of  the 
World  Trade  Organization  (WTO).  The 
TWO  General  Council  has  been 
instructed  to  prepare  recommendations 
regarding  the  launch  of  further  trade 
negotiations  and  work  in  the  WTO, 
which  will  be  considered  and  approved 


by  WTO  Members  meeting  at  their  next 
Ministerial  to  be  held  in  the  United 
States  during  the  fourth  quarter  of  1999. 
The  TPSC  invites  public  comment 
regarding  the  development  of  the 
agenda,  scope,  content  and  timetables 
for  negotiations  or  further  work  in  the 
WTO,  including  additional 
consultations  with  non-governmental 
stakeholders.  The  Administration  seeks 
views  on  the  broadcast  possible  range  of 
issues  for  considerations,  including 
possible  subject  matter  and  approaches 
to  any  new  negotiations  or  future  work 
in  the  WTO.  The  deadline  for  written 
comments  is  Friday,  October  16,  1998. 

The  General  Council's  instructions  are 
contained  in  WTO  Ministerial 
Declarations  WT/MIN(98)/DEC/1  and 
DEC/2  agreed  on  May  20,  1998,  at  the 
WTO's  second  ministerial  meeting.  In 
September  1998,  the  General  Council 
will  begin  holding  special  sessions  to 
prepare  recommendations. 
Recommendations  will  be  developed  on 
the  basis  of  consensus  of  WTO 
Members.  The  General  Council  is 
expected  to  review  issues,  at  least 
initially,  in  the  order  presented  in  WT/ 
MIN(98)/DEC/1,  as  well  as  to  review  the 
results  of  work  carried  out  in 
accordance  with  WT/MIN(98)/DEC/2. 
This  solicitation  is  intended  to  facilitate 
the  Administration's  participation  in  the 
General  Council's  consideration  of 
issues,  preparation  of  U.S.  proposals 
and  positions  regarding  eventual 
recommendations,  and  acceptance  of 
such  proposals  by  consensus  of  WTO 
Members. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  concerning  public 
comments  contact  Gloria  Blue, 
Executive  Secretary,  Trade  Policy  Staff 
Committee,  Office  of  the  United  States 
Trade  Representative,  (202)  395-3475. 
General  inquiries  should  be  made  to  the 
Office  of  WTO  and  Multilateral  Affairs 
at  (202)  395-6843;  calls  on  individual 
subjects  will  be  transferred  within 
USTR  as  appropriate.  Information  about 
the  WTO  can  be  obtained  via  the 
Internet  on  www.ustr.gov,  or  the  WTO 
website  (www.wto.org).  Attention  is 
drawn,  in  particular,  to  the  Ministerial 
Declarations  (WT/Min(98)/DEC/1  and 
DEC/2  of  May  20,  1998  regarding 
preparation  of  the  WTO's  forward 
agenda  and  electronic  commerce)  and 
the  Ministerial  Declciration  resulting 
from  the  WTO's  first  ministerial  meeting 
held  in  Singapore  in  December,  1996 
(WT/Min(96)/DEC),  which  are  available 
on  the  USTR  and  WTO  websites.  In 
addition,  a  detailed  review  of  the  WTO 
Agreements,  the  work  of  the  various 
WTO  committees  and  bodies  and  the 
WTO  "built-in  agenda"  are  contained  in 
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the  "1998  Trade  Policy  Agenda  and 
1997  Annual  Report  of  the  President  on 
the  Trade  Agreements  Program,"  also 
available  on  the  USTR  website.  On  May 
26.  1998,  the  TPSC  published  a  notice 
in  the  Federal  Register  requesting 
public  comments  with  respect  to  the 
review  of  the  WTO's  Dispute  Settlement 
Understanding  (DSU). 
SUPPLEMENTARY  INFORMATION:  On  May 
18-20.  the  World  Trade  Organization 
(WTO)  held  its  second  ministerial 
conference  in  Geneva,  Switzerland, 
along  with  a  commemoration  of  the  50th 
anniversary  of  the  post-World  War  II 
multilateral  trading  system.  President 
Chnton  and  13  other  heads  of  state  or 
government  addressed  the  gathering, 
and  WTO  Members  accepted  the  U.S. 
invitation  to  host  the  third  ministerial 
conference  in  late  1999.  The  general 
Ministerial  Declaration,  agreed  on  May 
20,  1998,  instructs  the  WTO's  General' 
Council  to  begin  preparation  for  the 
launch  of  negotiations  and 
consideration  of  the  WTO's  forward 
agenda  for  approval  at  its  1999 
ministerial  meeting.  A  second 
Declaration,  also  agreed  on  May  20. 
1998,  commits  Members  to  not  impose 
customs  duties  on  electronic 
transmissions  and  calls  for  the 
establishment  by  the  General  Council  of 
a  work  program  in  the  WTO  on  the 
trade-related  aspects  of  electronic 
commerce. 

These  processes  will  start  officially  at 
a  special  meeting  of  the  General  Council 
on  September  24,  1998.  By  prior 
agreement,  the  post- 1999  negotiating 
agenda  will,  at  a  minimum,  encompass 
those  broad-ranging  and  substantial  area 
where  existing  WTO  Agreements  now 
call  for  further  negotiations  an 
deliberlization,  such  as  in  agriculture, 
services  and  intellectual  property. 
However,  without  prejudice  to  the 
initiation  of  negotiations  on  the  above 
topics  already  called  for  the  WTO's 
"build-in  agenda."  the  preparatory 
process  will  also  examine  whether  other 
topics  may  be  ripe  for  negotiations  or 
further  study.  This  is  consistent  with 
U.S.  calls  for  flexibility  and  creativity  in 
structuring  the  WTO's  future  work.' 
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'  On  the  future  agenda,  pursuant  to  the 
Declaration,  the  Council  is  to  make*   *    *  "(a) 
recommendations  concerning:  (i)  the  issues, 
including  those  brought  forward  by  Members, 
relating  to  implementation  of  existing  agreements 
and  decisions;  (ii)  the  negotiations  already 
mandated  at  Marrakesh,  to  ensure  that  such 
negotiations  begin  on  schedule:  (iii)  future  work 
already  provided  for  under  other  existing 
agreements  and  decisions  taken  at  Marrakesh:  (b) 
recommendations  concerning  other  possible  future 
work  on  the  basis  of  the  work  programme  initiated 
at  Singapore:  (c)  recommendations  on  the  follow-up 
to  the  High-Level  Meeting  on  Least-Developed 
Countries:  (d)  recommendations  arising  from 


Consideration  will  be  given  to  various 
options  for  structuring  the  negotiations 
and  work  program,  including  timetables 
for  any  negotiations,  as  well  as  more 
effective  means  of  engaging  the  wide 
range  of  non-governmental  stakeholders 
in  the  preparation  of  the  agenda  and 
subsequent  negotiations. 
PUBLIC  COMMENTS  REQUESTED:  To 
prepare  for  U.S.  participation  in  the 
General  Council  meetings,  the  TPSC 
invites  written  comments  on  U.S. 
objectives  with  respect  to  the  various 
categories  of  issues  identified  in  the  two 
Declarations  mentioned  above, 
including  the  agenda,  scope,  content 
and  timetables  for  work  and 
negotiations.  Comments  submitted 
should  clearly  indicate  the  category  or 
categories  of  issues  outlined  in  the 
submission.  USTR  will  seek  additional 
public  comment  later  in  the  year  on 
details  of  certain  agenda  items  (e.g.. 
market  access  and  agriculture,  involving 
product-specific  concerns).  For 
purposes  of  this  notice,  comments 
should  address  the  following  issue 
areas: 

I.  Implementation  of  Existing 
Agreements  and  Work  Programs 

Comments  are  requested  with  respect 
to  experience  in  implementation, 
including  where  the  Agreements  have 
been  successful  in  addressing  U.S. 
interests,  and  in  areas  where  changes 
would  facilitate  better  enforcement  and 
adherence  to  rules  and  commitments,  or 
otherwise  advance  U.S.  policy 
objectives.  Particular  attention  is  drawn 
to  the  various  rule  encompassed  in  the 
GATT  1994  (all  GATT  Articles),  the 
Marrakesh  Protocol  to  the  General 
Agreement,  the  Agreements  on 
Agriculture.  Sanitary  and  Phytosanitary 
Measures.  Textiles  and  Clothing, 
Technical  Barriers  to  Trade,  Trade- 
Related  Investment  Measures  (TRIMS), 
Antidumping  Practices,  Customs 
Valuation,  Preshipment  Inspection, 
Import  Licensing.  Subsidies  and 
Countervailing  Measures,  Agreement  on 
Safeguards,  General  Agreement  on 
Trade  in  Services,  Trade-Related 
Aspects  of  Intellectual  Property  Rights 
(TRIPS),  the  Understanding  on  the  Rules 
and  Procedures  Governing  the 
Settlement  of  Disputes,  Trade  Policy 
Review  Mechanism  and  Ministerial 
Decisions  and  Declarations,  including 
those  undertaken  at  Mcirrakesh. 

II.  Mandated  Negotiations 

Comments  are  requested  regarding 
U.S.  priorities  for  the  Agreements 


consideration  of  other  matters  proposed  and  agreed 
to  by  Members  concerning  their  multilateral  trade 
relations*   *   *." 


concluded  as  part  of  the  Uruguay  Round 
that  contain  express  agreement  to 
conduct  further  negotiations.  The 
Agreement  on  Agriculture  contains 
provisions  for  further  negotiations  and 
identifies  issues  for  consideration, 
including  market  access,  domestic 
support  and  export  subsidies.  The 
General  Agreement  on  Trade  in  Ser\ices 
provides  for  further  negotiations  on 
specific  commitments  to  liberalize  trade 
in  services.  The  Agreement  on  Trade- 
Related  Intellectual  Property  Rights 
(TRIPS)  provides  for  negotiations  in 
certain  areas.  For  all  of  these  mandated 
-  negotiations,  particular  attention  should 
be  given  to  the  range  of  additional 
issues  not  mentioned  in  the  Agreements 
that  should  he  considered,  and  the 
modalities  for  conducting  further 
negotiations. 

III.  Reviews  of  Existing  Agreements  and 
Work  Programs 

Comments  are  requested  regarding 
U.S.  priorities  pursuant  to  the 
Agreements  from  the  Uruguav  Round 
that  specifically  provide  for  reviews  and 
other  work  as  part  of  their  individual 
work  programs:  Agriculture, 
Antidumping.  Customs  Valuation, 
Dispute  Settlement  Understanding, 
Import  Licensing,  Preshipment 
Inspection.  Rules  of  Origin,  Trade  and 
the  Environment,  Sanitary  and 
Phytosanitary  Measures.  Safeguards. 
Subsidies  and  Countervailing  Measures. 
Technical  Barriers  to  Trade.  Textiles 
and  Clothing.  Trade  Policy  Review- 
Mechanism.  Trade-Related  Aspects  of 
Intellectual  Property  Rights  (TRIPS). 
Trade-Related  Investment  Measures 
(TRIMS),  and  the  General  Agreement  on 
Trade  in  Services.  The  Dispute 
Settlement  Understanding  (DSU)  and 
the  Agreement  on  Subsidies  and 
Counter\'ailing  Measures,  for  example, 
contain  review  provisions  as  a  first  step 
in  taking  further  decisions  with  respect 
to  the  Agreements.  Particular  attention 
should  be  given  to  the  improvements,  if 
any,  that  might  be  sought  as  a  result  of 
the  reviews  or  conclusions  of  the  work 
programs. 

rV.  Singapore  Ministerial  Work 
Program 

Comments  are  requested  on  what,  if 
any.  next  steps  should  be  taken  with 
respect  to  the  issues  raised  in  the 
context  of  the  work  of  the  working 
groups  established  on  trade  and 
investment,  trade  and  competition 
policy,  transparency  in  government 
procurement  and  the  exploratory  work 
undertaken  by  the^WTO  regeuding  trade 
facilitation.  Particularly  relevant  are 
next  steps  in  the  above-mentioned  areas, 
including  the  nature  and  scope  of  any 
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future  work.  In  the  case  of  procurement, 
these  has  already  been  agreement  to 
identify  the  elements  for  a  multilateral 
transparency  agreement.  With  respect  to 
the  work  on  investment  and 
competition,  attention  is  drawn  to  the 
fact  the  both  working  groups  are  to 
complete  reports  to  the  General  Council 
before  the  end  of  1998. 

V.  Integration  of  Least-Developed 
Countries 

Comments  are  requested  on  ways  to 
facilitate  the  participation  of  least 
developed  countries  in  the  WTO,  taking 
into  account  work  that  has  been 
conducted  to  integrate  the  technical 
assistance  provided  by  various 
international  organizations,  including 
the  WTO.  Areas  for  comment  could 
include  provision  of  additional  capacity 
building  and  market  access 
opportunities,  and  the  possible 
graduation  of  countries  from 
preferences. 

VI.  Other  Trade  Matters  of  Interest 

Consistent  with  the  Ministerial 
Declaration,  comments  are  also  solicited 
with  respect  to  the  range  of  issues  where 
the  United  States  might  choose  to  seek, 
or  be  asked  tp  join  a  consensus,  to  add 
additional  items  to  the  WTO's  post- 1999 
agenda  for  negotiations  or  further  work. 
The  Administration  is  interested  in 
considering  the  broadest  range  of  issues 
as  the  agenda  for  the  next  century  is 
developed.  The  issues  identified  thus 
far  include: 

(a)  Industrial  market  access: 
comments  are  requested  with  respect  to 
the  overall  desirability  of  conducting 
further  tariff  negotiations  and  possible 
modalities  for  such  negotiations  (e.g.. 
pursuit  of  additional  sectoral  initiatives 
to  reduce  or  harmonize  duties,  the 
application  of  formula  or  request/offer 
approaches  and  related  issues).  It 
should  be  noted  that  further 
negotiations  on  market  access  are 
already  envisioned  for  products  covered 
by  the  Agricultural  Agreement. 

(b)  Consultations  with  Non- 
Governmental  Stakeholders:  comments 
are  requested  as  to  possible  approaches 
that  the  WTO  could  undertake.  In  his 
speech  to  the  WTO.  President  Clinton 
challenged  the  WTO  to  consider 
improving  the  opportunities  for  the 
public  to  participate  in  the  development 
of  the  WTO's  forward  agenda,  and  to 
develop  a  more  regular  mechanism  for 
consultation.  The  WTO  has  begun  to 
take  steps  to  broaden  the  interaction 
with  non-governmental  organizations  in 
this  regard,  including  the  dissemination 
of  information  received  from  such 
organizations  to  the  WTO's 
membership.  Similarly,  a  number  of 


steps  have  been  taken  by  the  United 
States  to  promote  greater  transparency 
in  the  operation  of  the  WTO  that  would 
be  of  benefit  to  stakeholders  (e.g.,  with 
respect  to  making  WTO  documents 
more  available  to  the  public). 

(c)  Relationship  Between  Trade  and 
Labor:  comments  are  requested 
regarding  various  approaches  to  be 
considered  in  developing  a  consensus 
for  further  consideration  of  this  issue  on 
the  WTO's  forward  agenda.  WTO 
Ministers  at  Singapore  renewed  their 
commitment  to  the  observance  of' 
internationally  recognized  core  labor 
standards,  noting  that  economic  growth 
and  development  fostered  by  increased 
trade  and  further  trade  liberalization 
contribute  to  the  promotion  of  core 
labor  standards.  At  the  same  time,  they 
recognized  the  important  role  of  the 
International  Labor  Organization  (ILO) 
in  this  area  and  rejected  the  use  of  labor 
standards  for  protectionist  purposes, 
and  agreed  that  the  comparative 
advantages  of  countries,  particularly 
low-wage  developing  countries,  must 
not  be  put  into  question.  Attention  is 
drawn  to  Section  131  of  the  Uruguay 
Round  Agreements  Act.  addressing  U.S. 
activity  in  the  WTO  in  this  area. 

(d)  Institutional  Issues:  comments  are 
invited  on  the  general  institutional 
improvements  that  the  United  States 
should  be  contemplating  for  the  WTO. 
particularly  as  its  membership  expands 
to  nearly  160  early  in  the  next  century. 
Achieving  greater  transparency  in  the 
WTO's  operation  has  already  been 
identified  as  a  priority  issue  for  the 
Administration.  The  United  States  has 
consistently  sought  to  expand  the  range 
of  WTO  documents  available  to  the 
public,  and  is  continuing  to  promote 
broader  derestriction  of  documents  in  a 
more  timely  fashion,  including  in  the 
area  of  access  to  dispute  settlement 
panel  reports.  Similarly,  as  the 
membership  expands  to  include 
Members  with  less  experience  operating 
as  market  economies,  new  challenges 
arise  to  the  WTO's  system  of  operations 
and  its  decision-making  process.  As  a 
result  of  the  Uruguay  Round,  the  WTO 
entered  into  cooperation  agreements 
with  the  International  Monetary  Fund 
(IMF)  and  the  World  Bank  to  ensure 
greater  coherence  in  international 
economic  policy;  further  cooperation 
may  be  desirable. 

VII.  Electronic  Commerce 

Consistent  with  the  Declaration 
issued  at  the  May  1998  WTO  Ministerial 
Conference,  comments  are  also  solicited 
with  respect  to  the  commitment  by 
WTO  Members  not  to  impose  customs 
duties  on  electronic  commerce  and 
agreement  to  establish  a  work  program 


for  further  consideration  of  the 
relationship  between  trade  and 
electronic  commerce.  The  initial  work 
program  will  be  put  in  place  by  the 
General  Council's  special  session  in 
September  1998.  The  United  States  has 
proposed  that  the  work  program  require 
the  Councils  on  Goods,  Services,  and 
the  Trade-Related  Aspects  of 
Intellectual  Property  and  the  Committee 
on  Trade  and  Development,  and  request 
the  Committee  on  Government 
Procurement,  to  undertake  work  on 
electronic  commerce.  (The  U.S. 
proposal  is  available  in  the  "What's 
New"  section  of  USTR's  website, 
"www.ustr.gov.") 

Submission  of  Written  Comments: 
Those  persons  wishing  to  submit 
written  comments  should  provide 
twenty  (20)  copies  (in  English)  no  later 
than  October  16, 1998,  to  Gloria  Blue, 
Executive  Secretary,  Trade  Policy  Staff 
Committee,  Office  of  the  United  States 
Trade  Representative,  Room  501,  600 
17th  Street  Northwest,  Washington,  DC, 
20508.  Comments  should  state  clearly 
the  position  taken  and  should  describe 
the  specific  information  supporting  that 
information. 

It  the  submission  contains  business 
confidential  information,  twenty  copies 
of  a  confidential  version,  and  twenty 
copies  of  a  public  version  that  does  not 
contain  confidential  information,  must 
be  submitted.  A  justification  as  to  why 
the  information  contained  in  the 
submission  should  be  treated 
confidentially  must  be  included  in  the 
submission.  In  addition,  any 
submissions  containing  business 
confidential  information  must  be  clearly 
marked  "Confidential"  at  the  top  and 
bottom  of  the  cover  page  (or  letter)  and 
each  succeeding  page  of  the  submission. 
The  version  that  does  not  contain 
confidential  information  should  also  be 
clearly  marked,  at  the  top  and  bottom  of 
each  page,  "public  version"  or  "non- 
confidential." 

Written  comments  submitted  in 
connection  with  this  request,  except  for 
information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2003.6,  wall  be  available  for  public 
inspection  in  the  USTR  Reading  Room, 
Room  101,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street. 
NW..  Washington,  DC.  An  appointment 
to  review  the  file  may  be  made  by 
calling  Brenda  Webb  at  (202)  395-6186. 
The  Reading  Room  is  open  to  the  public 
from  9:30  a.m.  to  12  noon,  and  from  1 
p.m.  to  4  p.m.  Monday  through  Friday. 
Frederick  L.  Montgomery, 
Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  98-22279  Filed  8-18-98;  8:45  am] 
BILUNQ  CODE  3190-01-M 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  Ending  August 
7,  1998 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  davs  of  date  of  filing. 

Docket  Number:  OST-98-4279. 

Date  Filed:  August  4,  1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  COMP  Telex  024f/033f— 
Papua  New  Guinea,  Local  Currency 
Fare/Rate  Changes,  Intended  effective 
date:  August  25,  1998. 

Docket  Number:  OST-98-4287. 

Date  Filed:  August  6,  1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC  12  CAN-EUR  0031 
dated  August  4,  1998,  Canada-Europe 
Expedited  Resos  076jj(rl)  &  078c  (r2). 
Intended  effective  date:  September  1, 
1998. 

Dorothy  W.  Walker, 
Federal  Register  Liaison. 
(FR  Doc.  98-22284  Filed  8-18-98;  8:45  am] 

BILLING  CODE  4910-62-M 


DEPARTMENT  OF  TRANSPORTATION 


Office  of  the  Secretary 


y 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  August  7,  1998 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  ancf  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.].  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-98-4269. 

Date  Filed:  August  3,  1998. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope;  August  31,  1998. 

Description:  Appication  of  Asiana 
Airlines  pursuant  to  49  U.S.C.  41301 


and  Subpart  Q,  applies  for  an 
amendment  to  its  foreign  air  carrier 
permit  to  engage  in  foreign  air 
transportation  service  from  points 
behind  the  Republic  of  Korea  \ia  the 
Republic  of  Korea  and  intermediate 
points  to  a  point  in  the  United  States 
and  beyond  as  provided  in  the  1998  Air 
Transport  Agreement  between  the 
Republic  of  Korea  and  the  United  States 
and  charter  foreign  air  transportation 
pursuant  to  the  Bilateral  Agreement. 

Docket  Number:  OST-98-4288. 

Dafe  F;7ed.  August  6,  1998. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  September  3,  1998. 

Description:  Appication  of 
Continental  Airlines,  Inc.  pursuant  49 
U.S.C.  41102,  41108  and  Subpart  Q. 
requests  a  certificate  of  public 
convenience  and  necessity  authorizing 
it  to  conduct  foreign  air  transportation 
of  persons,  property  and  mail  between 
points  in  the  United  States,  on  the  one 
hand,  and  Johannesburg,  South  Africa. 
on  the  other  hand;  and  (2)  the  additional 
U.S.  carrier  designation  for  U.S. -South 
Africa  third-country  code-share  services 
which  becomes  effective  on  November 
1,  1998.  Continental  will  use  the 
designation  for  U.S. -South  Africa  code- 
share  service  with  Air  France. 

Docket  Number:  OST-98-4290. 

Dafe  Fj/ed.- August  7,  1998. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope.  September  4,  1998. 

Description:  Application  of  Russia 
Airlines  aka  Rossiya  State  Transport 
Company  pursuant  to  49  U.S.C.  Section 
41302  and  Subpart  Q,  requests  an  initial 
foreign  air  carrier  permit  to  provide 
foreign  air  transportation  of  persons, 
property  and  mail  between  points  in  the 
Russia  Federation  and  points  in  the 
United  States. 

Docket  Number:  OST-98-4291. 

Dofe  f/7ec/.- August  7,  1998. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  September  4,  1998. 

Description:  Application  of  Aero 
Continente,  S.A.  pursuant  to  49  U.S.C. 
41305  and  Subpart  Q,  applies  for  a 
foreign  air  carrier  permit  authorizing  it 
to  engage  in  scheduled  foreign  air 
transportation  of  passengers,  property 
and  mail  between  Lima,  Peru  and 
Miami,  Florida,  and  in  on  and  off  route 
charter  services  as  may  be  authorized 
pursuant  to  Part  212  of  the  Department's 
Regulations. 
Dorothy  W.  Walker, 
Federal  Register  Liaison. 
[FR  Doc  98-22283  Filed  8-18-98:  8:45  am] 

BILLING  CODE  4910-62-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD  1998-4327] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Coast  Guard.  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Coast  Guard  intends  to  request  the 
approval  of  the  Office  of  Management 
and  Budget  (OMB)  of  the  renewal  often 
Information  Collection  Requests  (ICR). 
These  ICR's  include  the:  1.  Claims 
L'nder  The  Oil  Pollution  Act  of  1990:  2. 
State  Access  to  the  Oil  Spill  Liabilitv 
Trust  Fund  For  Removal  Costs  Under 
the  Oil  Pollution  Act  of  1990:  3.  Official 
Logbook:  4.  Security  Zones,  Regulated 
Navigation  Areas,  and  Safety  Zones:  5. 
Advance  Notice  and  Adequacv 
Certification  for  Reception  Facilities:  6. 
Commercial  Fishing  Vessel  Regulations; 
7.  Application  for  a  permit  to  transport 
munujipal  or  commercial  waste;  8.  33 
CFR  140.15  Equivalent  and  Approved 
Equipment:  9.  Marine  Portable  Tanks 
(MPT's):  Alteration  Non-specification 
Portable  Tanks;  Approval:  and  10.  Plan 
Approval  and  Records  For  Vessels 
Carrving  Oil  in  Bulk.  Before  submitting 
the  I'CRs  to  OMB.  the  Coast  Guard  is 
asking  for  comments  on  the  collections 
described  below. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  October  19.  1998 
ADDRESSES:  You  may  mail  comments  to 
the  Docket  Management  Facilitv. 
(USCG-1998-     ),  U.S.  Departm'ent  of 
Transportation,  room  PL— 401.  400 
Seventh  Street  SVV..  Washington,  DC 
20590-0001,  or  deliver  them  to  room 
PL-401.  located  on  the  Plaza  Level  of 
the  Nassif  Building  at  the  same  address 
between  10  a.m.  and  5  p.m.,  Monda\ 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
document.  Comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401, 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address  between 
10  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 

Copies  of  the  complete  Information 
Collection  Request  are  available  through 
this  docket  on  the  Interne:  at  http:/ ' 
dms.dot.gov  and  also  from  Commandant 
(G-SII-2),  U.S.  Coast  Guard 


44304 


Federal  Register/ Vol.  63,  No.  160 /Wednesday,  August  19,  1998 /Notices 


Headquarters,  room  6106.  (Attn:  Barbara 
Davis),  2100  Second  Street  SVV., 
Washington,  DC  20593-001.  The 
telephone  number  is  202-267-2326. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  document,  contact 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326.  For 
questions  on  this  docket,  contact  Pat 
Chesiey,  Coast  Guard  Dockets  Team 
Leader,  or  Faulette  Twine,  Chief, 
Documentary  Services  Division,  U.S. 
Department  of  Transportation,  202-366- 
9330. 

Request  For  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
comments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  document 
(USCG-1998-     )  and  the  specific 
Information  Collection  Request  (ICR)  to 
which  each  comment  applies,  and  give 
the  reason(s)  for  each  comment.  Please 
submit  all  comments  and  attachments  in 
a  unbound  format  no  larger  than  8Vj  bv 
1 1  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comment 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

Information  Collection  Requests 

1.  Title:  Claims  Under  the  Oil 
Pollution  Act  of  1990. 

OMB  Control  Number:  2115-0596. 

Summary:  The  information  collected 
will  be  used  to  determine  if  claims 
submitted  to  the  Oil  Spill  Liability  Trust 
Fund  are  compensable  and  where 
compensable,  ensure  that  the  correct 
amount  of  reimbursement  for  damages 
are  made  from  the  Fund. 

Seed:  Coast  Guard  will  ensure  that 
fair  and  reasonable  payments  are  made 
to  claimants  and  will  protect  the  interest 
of  the  Federal  Government.  Claims  that 
are  submitted  must  be  fully 
substantiated  and  the  procedures  for 
advertising  and  presentation  of  claims 
must  be  followed  as  directed  bv  OPA  90 
(33  U.S.C.  2713  and  2714). 

Respondents:  Claimants  and 
responsible  parties  of  oil  spills. 

Frequency:  Once. 

Burden  Estimate:  The  estimated 
burden  is  10,163  hours  annually. 

2.  Title:  State  Access  To  The  Oil  Spill 
Liability  Trust  Fund  For  Removal  Costs 
Under  the  Oil  Pollution  Act  of  1990. 

OMB  Control  Xumber:  2115-0597. 

Summary:  The  information  provided 
by  the  State  to  the  Coast  Guard  National 
Pollution  Funds  Center  will  be  used  to 
determine  whether  expenditures 
submitted  by  the  state  to  the  Fund  are 
compensable  and,  where  compensable. 


ensure  tliat  the  correct  amount  of 
funding  is  made  from  the  Fund. 

Need:  Under  the  authority  of  33 
U.S.C.  2712,  Coast  Guard  has 
promulgated  regulations  detailing  the 
manner  in  which  to  obligate  the  Oil 
Spill  Liability  Trust  Fund  (or  the  Fund). 
In  order  to  ensure  fair  and  reasonable 
payments  to  States  and  to  protect  the 
interests  of  the  Federal  Government,  all 
expenditures  submitted  by  a  state  must 
be  fully  substantiated  and  the 
procedures  for  presentation  of  those 
expenditures  to  the  Fund  must  be 
followed. 

Respondents:  State  Governments. 

Frequency:  On  occasion. 

Burden:  The  estimated  burden  in  2 
hours  annually. 

3.  r/f/e;  Official  Logbook. 

OMB  Control  Number:  2115-0071. 

Summary:  The  information  collected 
from  the  official  logbook  will  be  used  by 
the:  (a)  Coast  Guard  inspectors  to 
determine  compliance  with  various 
laws  and  to  examine  incidents  of 
shipboard  misconduct,  and  (b)  various 
federal  agency  maritime  casualty 
investigators  of  Federal  and  Civil  courts 
in  instances  of  injury  or  litigation 
between  a  seaman  and  his  shipping 
company.  The  logbook  entries  are  made 
by  the  master  of  the  vessel  and  signed 
and  witnessed  by  the  chief  mate  or 
another  seaman. 

Need:  The  official  logbook  is  required 
by  both  statute  and  regulation  (46  CFR 
35.07).  The  official  logbook  provides  the 
vehicle  through  which  many  Coast 
Guard  recordkeeping  requirements  are 
maintained.  Of  particular  interest  to  the 
Coast  Guard  are  the  records  kept  of  all 
safety  related  drills  and  inspections. 

Respondents:  U.S.  Merchant  Mariners 
and  Shipping  Companies. 

Frequency:  On  occasion. 

Burden:  The  estimated  burden  is 
1.750  hours  annually. 

4.  Title:  Security  Zones,  Regulated 
Navigation  Areas,  and  Safety  Zones. 

OMB  Control  Number:  2115-0076. 

Summary:  The  information  for  this 
report  is  only  collected  when  a  security 
zone,  regulated  navigation  area  or  safety 
zone  is  requested.  The  information 
collected  will  be  used  to  assess  the  need 
to  establish  a  security  zone,  safety  zone 
or  regulated  navigation  area. 

Need:  33  CFR,  Parts  6  and  165  gives 
the  Coast  Guard  Captain  of  the  Port 
(COTP),  the  authority  to  designate 
security  zones  in  the  U.S.  for  a  period 
of  time  he  deems  necessary  to  prevent 
damage  or  injury.  33  U.S.C.  1223 
authorized  the  Coast  Guard  to  prescribe 
regulations  to  control  vessel  traffic  in 
areas  which  are  determined  to  be 
hazardous  due  to  conditions  of  reduced 
visibility,  adverse  weather  or  vessel 


congestion.  33  U.S.C.  1225  authorized 
the  Coast  Guard  to  establish  regulations 
to  allow  the  designation  of  safety  zones 
where  access  is  limited  to  authorized 
persons,  vehicles,  or  vessels  to  protect 
the  public  from  hazardous  situations. 

Respondents:  States,  Local 
Government  Agencies.  Vessels  and 
facilities. 

Frequency:  On  occasion. 

Burden:  The  estimated  burden  is  394 
hours  annually. 

5.  Title:  Advance  Notice  and 
Adequacy  Certification  for  Reception 
Facilities. 

OMB  Control  Number:  2115-0543. 
(2115-0554  Advance  Notice  of  Need  for 
Reception  Facilities,  is  combined  into 
this  collection). 

Summary:  Persons  in  charge  of  ports 
and  terminals  will  submit  information 
necessary  for  the  Coast  Guard  to 
determine  whether  their  reception 
facility  is  adequate.  Ships  in  need  of  a 
reception  facility  will  be  required  to 
give  a  24  hour  notice. 

Need:  33  U.S.C.  1905  gives  Coast 
Guard  the  authority  to  certify  the 
adequacy  of  reception  facilities  at  ports 
and  terminals.  Reception  facilities  are 
needed  to  receive  wastes  which  ships 
may  not  discharge  at  sea.  Under  these 
regulations,  there  are  discharge 
limitations  for  oil  and  oily  wastes, 
noxious  liquid  substances,  plastics  and 
other  garbage. 

Respondents:  Reception  Facility 
Owners  and  Operators  of  Ports  and 
Terminals. 

Frequency:  On  occasion. 

Burden;  The  burden  estimate  is  1,634 
hours  annually. 

6.  Title:  Commerical  Fishing  Industry 
Vessel  Safety  Regulations. 

OMB  Control  Number:  2115-0582. 

Summary:  The  reporting^requirements 
for  this  information  collection  are 
intended  to  improve  safety  on  board 
commercial  fishing  industry  vessels. 
The  requirements  apply  to  all 
commercial  fishing  vessels  and  seamen 
on  such  vessels.  The  information 
collections  require:  (a)  the  posting  of  a 
placard  to  inform  individuals  on  board 
of  their  duties,  (b)  that  new  fish 
processing  vessels  meet  all  classification 
and  survey  requirements  of  the 
American  Bureau  of  Shipping,  (c)  that 
stability  information  for  each  vessel  in 
detail  be  submitted,  (d)  marking  of 
lifesaving  equipment,  (e)  that  letters  of 
acceptance  for  instructors  and  the 
course  curriculum  being  proposed  to 
ensure  that  the  instructors  and  the 
course  being  taught  meet  minimum 
standards  and  (f)  that  letters  approving 
exemptions  are  being  proposed  to 
ensure  that  the  master  and  individual  in 
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charge  knew  that  the  vessel  is  exempted 
from  particular  regulations. 

Need:  Under  the  authority  of  46 
U.S.C.  6104,  the  U.S.  Coast  Guard  has 
developed  regulations  in  which  to 
reduce  the  unacceptably  high  level  of 
fatalities  and  accidents  in  the 
commercial  fishing  industry.  The 
regulations  will  also  act  as  means  of 
verifying  compliance  and  to  enhance 
safe  operation  of  fishing  vessels. 

Respondents:  Underwriters  of 
Insurance  Co..  Owners.  Agents  and 
Individuals-in-charge  of  commercial 
fishing  vessels. 

Frequency:  On  occasion. 

Burden  Estimate:  The  estimated 
burden  is  79,670  hours  annually. 

7.  Application  For  A  Permit  To 
Transport  Municipal  or  Commercial 
Waste. 

OMB  Control  Number:  2115-0579. 

Summary:  The  information  collected 
under  this  report  provides  the  basis  for 
issuing  or  denying  a  permit  for  the 
transportation  of  municipal  or 
commercial  waste  in  the  coastal  waters 
of  the  United  States. 

Need;  In  accordance  with  33  U.S.C. 
2601.  the  U.S.  Coast  Guard  issued 
regulations  requiring  owners  or 
operations  of  vessels  to  apply  for  a 
permit  to  transport  municipal  or 
commercial  waste  in  the  United  States 
eind  to  display  an  identification  number 
or  other  markings  on  their  vessels. 

Respondents:  Owners  or  Operators  of 
Municipal  and  Commercial  Vessels 
transporting  waste. 

Frequency:  Every  three  years. 

Burden  Estimate:  The  estimated 
burden  is  376  hours  annually. 

8.  Title:  33  CFR  140.15  Equivalents 
and  Approved  Equipment. 

OMB  Control  Number:  2115-0553. 

Summary:  This  collection  of 
information  is  necessary  to  implement 
the  Best  Available  and  Safest 
Technology  concept  of  Section  21  of  the 
Outer  Continental  Shelf  (OCS)  Act. 

Need:  The  information  is  used  by  the 
Coast  Guard  for  comparison  with 
existing  standards  or  procedures  to 
ensure  that  at  least  an  equivalent  level 
of  safety  is  maintained  as  provided  for 
in  the  regulations. 

Respondents:  Owner  and/or  operators 
of  Outer  Continental  Shelf  (OCS) 
facilities. 

Frequency:  On  occasion. 

Burden  Estimate:  The  estimated  hour 
burden  is  100  hours  annually. 

9.  Title:  Marine  Portable  Tanks 
(MPT's):  Alteration  Non-Specification 
Portable  Tanks;  Approval. 

OMB  Control  Number:  2115-0585. 

Summary:  The  information  collected 
under  46  CFR  subpart  98.33-1  specifies 
that  the  Commandant  of  the  Coast 


Guard  may  approve  the  design  of 
portable  tanks  for  the  transport  of 
certain  Grade  E  combustible  liquids  and 
other  low  hazard  materials  when  the 
tanks  does  not  meet  a  DOT  design 
standard. 

Need:  Approval  of  the  Coast  Guard  for 
alterations  to  MPT's  ensures  that  the 
altered  tank  retains  the  level  of  safety  to 
which  it  was  originally  designed.  In 
addition,  rules  that  allow  the  approval 
of  non-specification  portable  tanks 
assure  that  innovation  and  new  designs 
are  not  frustrated  by  the  regulation. 

Respondents:  Owners  of  MPT"s. 

Frequency:  On  occasion. 

Burden  Estimate:The  estimated 
burden  is  53  hours  annually. 

10.  Title:Plan  Approval  and  Records 
For  Vessels  Carrying  Oil  In  Bulk. 

OMB  Control  Number:  2115-0503 
(2115-0520— Plan  Approval  and 
Records  for  Existing  Tank  Vessels  of 
20,000  to  40.000  Deadweight  Tons 
Carrying  Oil  in  Bulk  and  2115-0106— 
Plan  Approval  and  Records  for  Foreign 
Vessels  Carrying  Oil  in  Bulk,  are 
combined  into  this  collection. 

Summary:  Title  46  U.S.C.  3703 
provides  the  Coast  Guard  with  general 
authority  to  regulate  the  design, 
construction,  alteration,  repair, 
maintenance,  operation  and  equipping 
of  vessels  carrying  oil  in  bulk. 

Need:  The  purpose  of  the  collection  is 
to  provide  sufficient  information  to  the 
Coast  Guard  to  determine  that  a  vessel 
complies  with  the  minimum  mandated 
standards  as  promulgated  by 
regulations. 

Respondents:  Owners  and  operators 
of  vessels  carrying  oil  in  bulk. 

Frequency:  On  occasion. 

Burden  Estimate:  The  estimated 
burden  is  315  hours  annually. 

Dated;  August  12,  1998. 
G.N.  Naccara, 

Rear  Admiral,  U.S.  Coast  Guard.  Director  of 
Information  and  Technology. 

[PR  Doc.  98-22262  Filed  8-18-98;  8:45  am] 
BILUNG  COOe  4910-15-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting,  Working  Group  on 
Reserve  Duty/Rest  Requirements 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Working  Group  on  Flight  CrewTnember 
Reserve  Duty/Rest  Requirements  under 


the  Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 

Committee. 

DATES:  The  meeting  will  be  held  on 

September  1  and  2.  1998,  beginning  at 

9:00  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Helicopter  Association  International. 
1635  Prince  Street,  Ale.xandria,  Virginia; 
telephone:  (703)  683-4646 
FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Williams.  Office  of  Rulemaking. 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW. 
Washington.  DC  20591,  telephone  (202) 
267-9685. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisor*'  Committee  Act  (Pub.  L.  92- 
463.  5  U.S.C.  App  II).  notice  is  herebv 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advison,-  Committee. 
Working  Group  on  Flight  Crewmember 
Reserve  Duty/Rest  Requirements,  to  be 
held  on  September  1  and  2.  1998. 

The  Working  Group  on  Flight 
Crewmember  Reserxe  Dutv/Rest 
Requirements  is  made  up  of  16  members 
of  the  industrv'  with  an  interest  in  the 
regulations  regarding  flight  crewmember 
flight/duty  limitations  and  rest 
requirements:  pilot  associations  and 
unions,  air  carriers  and  air  carrier 
associations,  all-cargo  operators,  a 
helicopter  association,  a  business 
aircraft  association,  and  associations 
representing  air  taxi  and  on-demand 
operations. 

The  agenda  for  this  meeting  will 
include  a  briefing  on  the  Canadian 
regulations  on  reserve  duty/rest 
requirements  and  a  review  of  the  draft 
concept  as  developed  at  the  initial 
meeting  of  the  Working  Group  on 
August  11  and  12.  Attendance  is  open 
to  the  interested  public  but  may  be 
limited  by  the  space  available.  Members 
of  the  public  are  reminded  that,  in 
accordance  with  the  protocols,  only 
members  of  the  working  group  have  the 
right  to  sit  at  the  negotiating  table  and 
to  speak  during  the  negotiations  except 
that  any  member  of  the  Working  Group 
may  call  upon  a  member  of  the  public 
to  clarify  or  elaborate  on  a  particular 
point.  In  addition,  any  member  of  the 
public  may  present  an  oral  statement  for 
consideration  of  the  Working  Group,  as 
time  permits.  Written  statements  may 
also  be  presented  for  consideration  by 
the  Working  Group.  The  final  report  of 
the  Working  Group  will  be  made 
available  to  the  public  wh«m  it  is 
presented  to  the  AR,^C  on  Air  Carrier 
Operations. 

Dates  and  locations  of  future  meetings 
of  the  Working  Group  may  be 
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announced  at  the  meeting  on  September 
1  and  2. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  5  calendar  days  before  the 
meeting. 

Issued  in  Washington.  DC.  on  .A.ugust  13. 
1998. 

Kent  Stephens, 

Federal  Aviation  Administration, 
Representative  to  the  Resene  Duty/Rest 
Requirements  Working  Group. 
|FR  Doc.  98-22258  Filed  8-18-98;  8:45  am] 

BILLING  COOe  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Air  Carrier  and 
General  Aviation  Maintenance  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

summary:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
of  the  FAA  Aviation  Rulemaking 
Advisory  Committee  to  discuss  Air 
Carrier  and  General  Aviation 
Maintenance  Issues. 
DATES:  The  meeting  will  be  held  on 
September  10,  1998,  from  9:00  a.m.  to 
1:00  p.m.  Arrange  for  presentations  by 
Septembers,  1998. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Helicopter  Association 
International.  1635  Prince  Street, 
Alexandria,  VA  22314. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolina  E.  Forrester,  Federal  Aviation 
Administration,  Office  of  Rulemaking 
(ARM-206),  800  Independence  Avenue, 
SVV..  Washington,  DC  20591,  telephone 
(202)  267-9690:  fax  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  §  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463;  5  U.S.C. 
App  II),  notice  is  hereby  given  of  a 


Application 
numt)er 


8602-M 
8650-M 
1 1 Q54-M 
1 1 294-M 

12062-M 
12113-M 


meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  on 
September  10,  1998,  from  9:00  a.m.  to 
1:00  p.m.  at  the  Helicopter  Association 
International,  1635  Prince  Street, 
Alexandria,  VA  22314.  The  agenda  will 
include: 

1.  Opening  remarks; 

2.  Committee  Administration; 

3.  Status  report  from  the  General 
Aviation  Maintenance  Working  Group; 

4.  Status  report  from  the  Clarification 
of  Major/Minor  Repairs  or  Alterations 
Working  Group; 

5.  A  discussion  of  future  meeting 
dates,  locations,  activities,  and  plans. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  September  3,  1998,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  tot  he  Executive 
Director,  or  by  bringing  the  copies  to  the 
meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTRACT. 

Issued  in  Washington.  EX^,  on  August  12. 
1998. 

Ava  L.  Mims, 

Assistance  Executive  Director.  Aviation 
Rulemaking  Advisory  Committee. 
IFR  Doc.  98-22259  Filed  8-18-98;  8:45  am] 
BILLING  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 


ACTION:  List  of  applications  for 
modification  of  exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  Comments  must  be  received  on 
or  before  September  3,  1998. 

ADDRESS  COMMENTS  TO:  Records  Center. 
Research  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Records  Center, 
Nassif  Building,  400  7th  Street  SW, 
Washington,  DC. 


Docket  number 


Applicant 


RSPA-1 998-41 42 
RS  PA- 1998-3790 


MVE,  Inc.  New  Prague,  MN  (See  Footnote  1)  

Ethyl  Corporation,  Richmond,  VA  (See  Footnote  2)  

Welker  Engineering  Cofripany,  Sugar  Land,  TX  (See  Footnote  3)  

University  of  Vermont  Environmental  Safety  Fac,  Burlington,  VT  (See  Footnote 
4). 

Vulcan  Chemicals,  Birmingham,  AL  (See  Footnote  5)  

Bemis  Company,  Inc.,  Omaha,  NE  (See  Footnote  6)  


Modification  of 
exemption 


8602 

8650 

11054 

11294 

12062 
12113 


(1)  To  modify  the  exemption  to  provide  for  alternative  testing  criteria  to  be  consistent  with  cryogenic  MG-338  cargo  tanks 

(2)  To  modify  the  exemption  to  provide  for  Class  3  as  an  additional  class  of  material  for  transportation  in  a  non-DOT  specification  steel  port- 

3016  l3nK. 

(3)  To  modify  the  exemption  to  waive  the  requirement  for  inspection  by  an  independent  inspection  agency  by  authorizing  use  of  a  comoetent 
manufacturer  s  inspector.  ^       j     j  a  k"=-'<= 
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(4)  To  modify  the  exemption  to  allow  for  a  stiorlened  buffer  zone  for  the  transportation  of  certain  lab  pack  quantities  of  hazarcJous  materials 
with  other  materials  in  lab  packs,  with  partial  relief  from  certain  segregation  requirements. 

(5)  To  reissue  the  exemption  originally  issued  on  an  emergency  basis  to  continue  to  use  a  non-DOT  specification  tank  to  transport  a  6  i  mate- 
rial. 

(6)  To  reissue  the  exemption  originally  issued  on  an  emergency  basis  for  the  transportation  in  commerce  of  t>ags  {UN5M2)  which  were  not 
marked  to  correct  size  specifications. 


This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Hazardous  Materials 
Transportations  Act  (49  U.S.C.  1806;  49 
CFR  1.53(e)). 

Issued  in  Washington,  DC.  on  August  13. 
1998. 

J.  Suzanne  Hedgepeth, 

Director.  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 

|FR  Doc.  98-22263  Filed  8-18-98;  8:45  am) 

BILLING  CODE  4gi0-G0-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 


ACTION:  List  of  Applicants  for 
Exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1-Motor  vehicle,  2-Rail 
freight,  3— Cargo  vessel,  4— Cargo  aircraft 
only,  5-Passenger-carrying  aircraft. 
DATES:  Comments  must  be  received  on 
or  before  September  18,  1998. 
ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

New  Exemptions 


Comments  should  refer  to  the 
'application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  mclude  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  (See  Docket 
Number)  are  available  for  inspection  at 
the  New  Docket  Management  Facility, 
PL^Ol.  at  the  U.S.  Department  of 
Transportation.  Nassif  Building,  400  7th 
Street,  SW.  Washington,  DC  20590. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportation  Act 
(49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  m  Washington.  DC.  on  August  13, 
1998 

J.  Suzanne  Hedgepeth, 

Director.  Office  of  Hazardous  Materials 
E.\ernptions  and  Approvals. 


Application 
number 


12114-N 
12115-N 
12116-N 

12117-N 

12118-N 

12120-N 

12121-N 

12122-N 

12123-N 


Docket  number 


RSPA-199&- 

4244. 
RSPA-1998- 

4266. 
RSPA-1998- 

4206. 

RSPA-1998- 
4319. 

RSPA-1998- 
4210. 


RSPA-1998- 
4312. 


RSPA-1998- 
4310. 


RSPA-1998- 
4313. 


RSPA-1998- 
4314. 


Applrcant 


GPU  Nuclear,  Inc.  Middletown, 
PA. 

GPU  Nuclear,  Inc.  Middletown, 
PA. 

Proserv  (North  Sea)  Ltd.  Aber- 
deen, UK. 

Phibro-Tech,  Inc.  Joliet,  IL  


Regulation(s)  af- 
fected 


Nature  of  exemption  ttiereof 


Taylor-Wharton  Theodore,  AL 


The      Sherwin-Williams      Co. 
Cleveland,  OH. 


Lufthansa      Cargo      D-60546 
Frankfurt/Main,  GR. 


Atlantic  Research  Corp.  Knox- 
ville,  TN. 


Eastman  Chemical  Co.  Kings- 
port,  TN. 


49  CFR  173.403, 

173.427. 
49  CFR  173.403, 

173.427. 
49  CFR  178.36  ... 


49  CFR 

174.67(i)(j)&(k). 

49  CFR  177.834 

(i)  (2), 

178.316(c)  (11  & 

(2). 
49  CFR  172  


49  CFR 
175.75(a)(2)(i) 


49  CFR 

173.301(h) 

173.302, 

173.306(d)(3). 
49  CFR  172. 

203(a), 

172.302(c), 

174.67(i). 


To  authorize  transportation  in  commerce  of  a  nuclear 
steam  generator  and  pressunzer.  (rrxxJe  2) 

To  authonze  transportation  in  commerce  of  a  nuclear 
reactor  vessel,  (mode  2) 

To  authonze  transfxjrtation  in  commerce  of  certain  flan> 
mable  gases.  Division  2.1,  in  norvDOT  specification 
cylinder  used  for  oil  well  sampling.  (nxxJes  1.  2.  3.  4) 

To  authonze  rail  cars  containing  chlonne,  Division  2.3, 
to  remain  connected  during  unloading  operation  with- 
out the  physical  presence  of  an  unloader.  (mode  2) 

To  authorize  the  manufacture,  marking,  sale  and  use  of 
DOT  Specification  4L  wekjefl  insulated  cylirxJers  arxl 
assemblies  nxHjnted  to  handling  skid  for  use  in  trans- 
porting Division  2.2  matenal.  (mode  1) 

To  authorize  transportation  in  commerce  of  Class  3  and 
Division  4,1  hazardous  materials  In  DOT-specification 
arxj  non-DOT  specification  drums  for  intra-plant  ship- 
ments as  essentially  unregulated,  (mode  1) 

To  authonze  transportation  in  commerce  of  hazardous 
matenals  classed  in  Division  2.2  in  quantities  that  ex- 
ceed the  weight  limitation  permitted  atxMrd  pas- 
ser>ger-carrying  aircraft,  (mode  1) 

To  authiorize  the  manufacture,  mark,  sale  arxJ  use  of 
non-DOT  specification  cylinders  for  use  as  compo- 
nents of  automotive  vehicle  safety  systems,  (modes 
1,2,  3,4,  5) 

To  authorize  railcars  to  remain  connected  dunng  un- 
loading of  liquid  hazardous  matenals  not  under  pres- 
sure. Classes  3,  6,  8.  and  9  without  the  physical 
presence  of  an  unloader  and  wifiout  required  mark- 
ing on  shipping  paper.  (nx)de  2) 
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New  Exemptions— Continued 


Application 
number 

Docket  number 

Applicant 

Regulation(s)  af- 
fected 

Nature  of  exemption  thereof 

12124-N 

RSPA-1998- 

Albermarle        Corp.        Baton 

49CFR  173.242, 

To  authorize  transportation  in  commerce  of  a  non-DOT 

4309. 

Rouge,  LA. 

178.245-1(0), 
178.245-1  (d)(4). 

specification  portable  tank  comparable  to  a  specifica- 
tion DOT  51  portable  tank  equipped  with  txjttom  out- 

let and  no  internal  shutoff  valve  for  use  in  transport- 
ing various  hazardous  materials  classed  in  Divisions 
4.2  and  4.3.  (modes  1,  3) 

12125-N 

RSPA-1998- 

Mayo    Foundation    Rochester, 

49CFR  173.197, 

To  authorize  transportation  in  commerce  of  a  bagged 

4311. 

MN. 

173.24,  173.24a. 

regulated  medical  waste  that  meet  FDA  guidelines 
overpackaged  in  molded  plastic  leak-proof  plastic 
carts,  (mode  1) 

12126-N 

RSPA-1998- 

LaRoche    Industnes    Inc.    At- 

49CFR 179.13  .... 

To  authorize  transportation  in  commerce  of  rail  tank 

4307. 

lanta.  GA. 

cars  containing  Class  8  hazardous  materials  that  ex- 
ceed the  quantity  limitation  presently  authorized. 
(nxxle2) 

[FR  Doc.  98-22264  Filed  8-18-98:  8:45  ami 

BILUNG  CODE  491(>-Sa-M 

DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docltet  No.  33641] 

Gulf  &  Ohio  Railways  Holding  Co., 
Inc. — Continuance  in  Control 
Exemption — Laurinburg  &  Southern 
Railroad  Co.,  Inc. 

Gulf  &  Ohio  Railways  Holding  Co.. 
Inc.  (GORH),  a  noncarrier.  has  filed  a 
notice  of  exemption  to  continue  in 
control  of  Laurinburg  &  Southern 
Railroad  Co.,  Inc.  (L&S),  upon  L&S 
becoming  a  Class  III  railroad. 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  before  July 
30.  1998. 

This  proceeding  is  related  to  STB 
Finance  Docket  No.  33640.  Laurinburg 
&■  Southern  Railroad  Co.,  Inc. — 
Acquisition  and  Operation  Exemption — 
Line  of  L6-S  Holding  Company,  wherein 
L&S  seeks  to  acquire  and  operate  a  rail 
line  from  L&S  Holding  Company. 

In  addition  to  L&S,  GORH  controls 
nine  existing  Class  HI  railroads:  Albany 
Bridge  Company,  operating  in  Georgia; 
Georgia  &  Florida  Railroad  Co.,  Inc., 
operating  in  Georgia  and  Florida;  Gulf  & 
Ohio  Railways,  Inc.,  operating  in 
Mississippi  and  (Borgia;  Knoxville  & 
Holston  River  Railroad  Co.,  Inc., 
operating  in  Tennessee;  Lexington  & 
Ohio  Railroad  Co.,  operating  in 
Kentucky;  Live  Oak,  Perry  &  Georgia 
Railroad  Company,  Inc.,  operating  in 
Georgia  and  Florida;  Piedmont  & 
Atlantic  Railroad,  Inc.,  operating  in 
North  Carolina;  Rocky  Mount  &  Western 
Railroad  Co.,  Inc.,  operating  in  North 
Carolina;  and  Wiregrass  Central 


Railroad  Company,  Inc.,  operating  in 
Alabama.' 

Applicant  states  that:  (i)  The  railroads 
do  not  connect  with  each  other  or  any 
railroad  in  their  corporate  family;  (ii) 
the  acquisition  of  control  is  not  part  of 
a  series  of  anticipated  transactions  that 
would  connect  the  ten  railroads  with 
each  other  or  any  railroad  in  their 
corporate  family;  and  (iii)  the 
transaction  does  not  involve  a  Class  I 
carrier.  Therefore,  the  transaction  is 
exempt  from  the  prior  approval 
requirements  of  49  U.S.C.  11323.  See  49 
CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33641  must  be  filed  with  the 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Mark  H. 
Sidman,  Weiner.  Brodsky,  Sidman  & 
Kider,  P.C.  1350  New  York  Avenue,, 


N.W.,  Suite  800,  Washington.  DC 
20005-4797. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  August  12.  1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  98-22317  Filed  8-18-98;  8:45  am] 
BILUNG  CODE  4»15-0(M> 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33640] 

Laurinburg  &  Southern  Railroad  Co., 
Inc. — Acquisition  and  Operation 
Exemption — Line  of  L&S  Holding 
Company 

Laurinburg  &  Southern  Railroad  Co., 
Inc.  (L&S),  a  noncarrier,  has  filed  a 
notice  of  exemption  under  49  CFR 
1150.31  to  acquire  from  L&S  Holding 
Company  (LSHC)  and  to  operate 
approximately  28.2  miles  of  rail  line  in 
North  Carolina  extending  bom  the  end 
of  the  line  near  Johns  to  the  interchange 
with  Aberdeen  and  Rockfish  Reiilroad 
Co.  near  RaeFord.  The  notice  states  that 
the  rail  assets  of  LSHC  may  be  conveyed 
to  an  affiliate  of  LSHC  and  then 
reconveyed  from  the  affiliate  to  L&S,  in 
contemporaneous  transactions,  and  that 
because  of  the  contemporaneous  nature 
of  the  transactions,  the  common  carrier 
obligation  will  transfer  immediately 
from  LSHC  to  L&S.  I 


'  H.  Peter  Claussen  and  Linda  C.  Claussen.  who 
wholly  own  GORH  also  own  and  control  H&S 
Railroad,  Inc..  which  operates  in  Alabama. 


'  LAS  certifies  that  its  projected  revenues  will  not 
exceed  those  that  would  qualify  it  as  a  Class  in  rail 
carrier  and  its  revenues  are  not  projected  to  exceed 
S5  million. 
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The  transaction  was  expected  to  be 
consummated  on  or  shortly  after  July 
30.  1998. 

This  proceeding  is  related  to  Gulf  8- 
Ohio  Railways  Holding  Co..  Inc. — 
Continuance  in  Control  Exemption — 
Laurinburg  6-  Southern  Railroad  Co.. 
Inc..  STB  Finance  Docket  No.  33641. 
wherein  Gulf  &  Ohio  Railways  Holding 
Co.,  Inc.,  a  noncarrier,  has  concurrently 
filed  a  notice  of  exemption  to  continue 
in  control  of  L&S  and  nine  other  rail 
carriers  upon  L&S  becoming  a  Class  III 
rail  carrier. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33640,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Mark  H. 
Sidman,  Weiner,  Brodsky,  Sidman  & 
Kider,  P.C,  1350  New  York  Avenue, 
NW.,  Suite  800,  Washington,  DC  20005- 
4797. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  August  12.  1998. 

By  the  Board.  David  M.  Konschmk, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[PR  Doc.  98-22316  Filed  8-18-98;  8:45  ami 

BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 
[AC-23:  OTS  No.  3874] 

Iberville  Building  and  Loan 
Association,  Plaquemine,  Louisiana, 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on  August 
5,  1998,  the  Director,  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
Application  of  The  Iberville  Building 
and  Loan  Association,  Plaquemine, 
Louisiana,  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Dissemination  Branch,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW, 
Washington.  DC  20552,  and  the 
Midwest  Regional  Office,  Office  of 


Thrift  Supervision,  122  W.  John 
Carpenter  Freeway,  Suite  600,  Irving, 
Texas  75039-2010. 

Dated;  August  13.  1998, 

By  the  Office  of  Thrift  Supervision, 
Nadine  Y.  Washington, 
Corporate  Secretary. 

|FR  Doc.  98-22232  Filed  8-18-98;  8:45  am] 
BILLING  CODE  6720-01-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

[AC-24:  OTS  Nos.  H-2248  and  05106] 

Pulaski  Bancshares,  M.H.C.,  St.  Louis, 
Missouri;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  August 
11.  1998.  the  Director,  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Pulaski  Bancshares, 
M.H.C.,  St.  Louis,  Missouri,  to  convert 
to  the  stock  form  of  organization.  Copies 
of  the  application  are  available  for 
inspection  at  the  Dissemination  Branch, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW,  Washington.  DC  20552.  and 
the  Midwest  Regional  Office,  Office  of 
Thrift  Supervision,  122  W.  John 
Carpenter  Freeway,  Suite  600.  Irving, 
Texas  75039-2010. 

Dated:  August  13.  1998. 
By  the  Office  of  Thrift  Super\'ision, 
Nadine  Y.  Wa.-^hington, 

Corporate  Secretary. 

(FR  Doc.  98-22233  Filed  8-18-98;  845  ami 

BILLING  CODE  6720-01 -M 


UNITED  STATES  INFORMATION 
AGENCY 

Performance  Review  Board  Members 

agency:  United  States  Information 

Agency. 

action:  Notice. 

SUMMARY:  This  Notice  is  issued  to  revise 
the  membership  of  the  United  States 
Information  Agency  (USIA)  Performance 
Review  Board. 

DATES:  Effective:  August  19,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Kathleen  Kelly  (Co-Executive 
Secretary),  Supervisory  Personnel 
Management  Specialist,  Office  of 
Personnel,  International  Broadcasting 
Bureau,  U.S.  Information  Agency.  330 
Independence  Avenue.  SW., 
Washington,  DC  20547,  Tel.:  (202) 
618-2102. 


Ms.  Patricia  H.  Noble  (Co-Executive 
Secretary).  Chief.  Civil  Service 
Division,  Office  of  Human  Resources. 
U.S.  Information  Agency.  301  4th 
Street.  SW..  Washington.  DC  20547. 
Tel.:  (202)  619-4617, 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Section  4314(c)  (1) 
through  (5)  of  the  Civil  Service  Reform 
Act  of  1978  (Pub.  L.  9.5-454).  the 
following  list  supersedes  the  U.S. 
Information  Agency  Notice  (62  FR  795, 
January  6,  1997). 

Chairperson:  Associate  Director  for 
Management  Henry  Howard.  Jr. 
(Presidential  Appointee). 

Deputy  Chairperson:  Director. 
International  Broadcasting  Bureau  (IBB). 
Kevin  Klose  (Non-Career  SES). 

Career  SES  Members  and  Alternates: 
Hattie  Baldwin.  Director,  Office  of  Civil 

Rights 
Eileen  Binns.  Director,  Office  of 

Administration 
Dr.  Rolando  E.  Bonachea.  Deputy 

Director.  Office  of  Cuba  Broadcasting 
Janice  H.  Brambilla.  Director.  Office  of 

Human  Resources 
Daniel  S.  Campbell.  Director.  Office  of 

Technology 
Brian  T.  Conniff.  Director  of  Evaluations 

and  Analysis.  Broadcasting  Board  of 

Governors 
Alfred  Davidson,  Deputy  of  Network 

Operations.  Office  of  Engineering. 

IBB. 
Bernard  C.  Dowling.  Director. 

Declassification  Unit.  Office  of  the 

General  Counsel 
James  Hulen,  Strategic  Planning 

Director.  Office  of  Budget  and 

Planning,  IBB. 
Donald  M.  Jacques,  Jr..  Chief  Negotiator. 

IBB. 
Robert  E.  Kamosa.  Director  for  Spectrum 

Management,  IBB. 
Lisa  A.  Keathley.  Chief,  Worldnet 

Production  Directorate,  IBB. 
Earl  Klitenci,  Director,  Office  of 

Business  Development.  IBB. 
John  Lennon,  Deputy  Director.  Office  of 

Worldnet  TV  and  Film  Service.  IBB. 
John  Lindburg.  Legal  Counsel, 

Broadcasting  Board  of  Governors 
Ronald  Linz,  Deputy,  Systems 

Engineering  Directorate,  IBB. 
Thomas  Morgan,  Director,  Office  of 

Broadcasting  Operations.  IBB. 
Steven  C.  Munson.  Director.  Office  of 

Policy,  IBB. 
Jean  Peelen,  Chief  of  Staff,  Office  of  the 

Director,  IBB. 
Rick  Ruth.  Deputy  Chief  of  Staff,  Office 

of  the  Director 
Judith  S.  Siegel,  Director  Office  of 

Thematic  Programs.  Bureau  of 

Information 
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Stanley  Silverman,  Director,  Office  of 

the  Comptroiler 
R.  Wallace  Stuart.  Deputy  General 

Counsel 
[ames  D.  Whitten.  Executive  Director, 

Bureau  of  Educational  and  Cultural 

Affairs 
Mvrna  R.  VVhitworth.  Director.  Office  of 

Affiliate  Relations  and  .Media 

Training.  IBB. 
George  R.  VVoodard,  Director,  Office  of 

Engineering  and  Technical 

Operations,  IBB. 

This  supersedes  the  previous  L'  S. 
Information  .\gency  Notice  (62  PR  79,5. 
January  6.  1997) 
Henry  Howard,  Jr., 

Assoicate  Director  for  Managprnent.  I '  S 
Information  Agency 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  142 

[FRL-6145-3] 
RIN  2040-AC  99 

National  Primary  Drinking  Water 
Regulations:  Consumer  Confidence 
Reports 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  Today.  EPA  is  promulgating  a 
final  rule  that  requires  community  water 
systems  to  prepare  and  provide  to  their 
customers  annual  consumer  confidence 
reports  on  the  quality  of  the  water 
delivered  by  the  systems.  This  action  is 
mandated  bv  the  1996  amendments  to 
the  Safe  Drinking  Water  Act  (SDWA). 
These  reports  will  provide  valuable 
information  to  customers  of  community 
water  systems  and  allow  them  to  make 
personal  health-based  decisions 
regarding  their  drinking  water 
consumption. 

These  reports  are  the  centerpiece  of 
public  right-to-know  in  SDWA.  The 
information  contained  in  consumer 
confidence  reports  can  raise  consumers' 
awareness  of  where  their  water  comes 
from,  help  them  understand  the  process 
by  which  safe  drinking  water  is 
delivered  to  their  homes,  and  educate 


them  about  the  importance  of 
preventative  measures,  such  as  source 
water  protection,  that  ensure  a  safe 
drinking  water  supply.  Consumer 
confidence  reports  can  promote 
dialogue  between  consumers  and  their 
drinking  water  utilities,  and  can 
encourage  consumers  to  become  more 
involved  in  decisions  which  may  affect 
their  health.  The  information  in  the 
reports  can  be  used  by  consumers, 
especially  those  with  special  health 
needs,  to  make  informed  decisions 
regarding  their  drinking  water.  Finally, 
consumer  confidence  reports  are  a  key 
that  can  unlock  more  drinking  water 
information.  They  will  provide  access 
through  references  and  telephone 
numbers  to  source  water  assessments, 
health  effects  data,  and  additional 
information  about  the  water  system. 

DATES:  The  effective  date  for  this  final 
rule  is  September  18,  1998. 

The  information  collection 
requirements  contained  in  subpart  O  of 
part  141  have  not  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  are  not  effective  until  OMB 
has  approved  them.  EPA  will  publish  a 
final  rule  announcing  the  effective  date 
when  OMB  approves  the  information 
collection  requirements. 
ADDRESSES:  Copies  of  the  public 
comments  received,  EPA  responses,  and 
all  other  supporting  documents  are 
available  for  review  at  the  U.S.  EPA 
Water  Docket  (4101).  Docket  W-97-18, 


401  M  Street,  S\V,  Washington  DC 
20460.  For  an  appointment  to  review 
the  docket,  call  202-260-3027  between 
9  a.m.  and  3:30  p.m.  and  refer  to  Docket 
W-97-18. 

FOR  FURTHER  INFORMATION  CONTACT:  the 
Safe  Drinking  Water  Hotline,  toll  free 
800-426-4791  for  general  information 
about,  and  copies  of,  this  document.  For 
technical  inquiries,  contact:  Frangoise 
M.  Brasier  202-260-5668  or  Rob  Allison 
202-260-9836. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Statutory  Authority 

II.  Regulatory  Background 

III.  Significant  Decisions  Affecting  the  Final 

Rule 

IV.  Description  of  Today's  Action 

V.  Cost  of  the  Rule 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 

1.  General 

2.  Use  of  Alternative  Definition 

C.  Paperwork  Reduction  Act 

D.  Enhancing  the  Intergovernmental 
Partnership 

E.  Unfunded  Mandates  Reform  Act 

F.  Environmental  Justice 

G.  Risk  to  Children  Analysis 

H.  National  Technology  'Transfer  and 

Advancement  Act 
I.  Submission  to  Congress  and  the  General 

Accounting  Office 

Regulated  persons.  Potentially 
regulated  persons  are  community  water 
systems  (CWSs). 


Category 


Publicly-owned  CWSs  . 
Pnvately-owned  CWSs 
Ancillary  CWSs  


Example  of  regulated  entities 


Municipalities;  County  Governments;  Water  distncts;  Water  and  Sewer  Authorities. 

Private  water  utilities;  homeowners  associations. 

Persons  who  deliver  drinking  water  as  an  adjunct  to  their  primary  business  (e.g.,  trailer  parks,  retirement  homes). 


The  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likelv  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  this  table  could  also  be 
regulated.  To  determine  whether  vour 
facility  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicabdity  criteria  in  §  141.151  of  the 
rule.  If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  one  of  the 
people  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section. 

I.  Statutory  Authority 

Section  114  of  the  Safe  Drinking 
Water  Act  Amendments  of  1996  (Pub.  L. 
104-182),  enacted  August  6.  1996, 
amends  section  1414(c)  of  the  SDWA 


(42  U.S.C.  300g-3(c)).  A  new  section 
1414(c)(4)  provides  for  annual  consumer 
confidence  reports  by  community  water 
systems  to  their  customers.  Section 
1414(c)(4)(A)  mandates  a  number  of 
actions  by  the  Administrator  of  the 
Environmental  Protection  Agency,  who 
is  required  to  develop  and  issue 
regulations  within  24  months  of  the  date 
of  enactment  (i.e.,  by  August  1998).  The 
regulations  must  be  developed  in 
consultation  with  public  water  systems, 
environmental  groups,  public  interest 
groups,  risk  communication  experts,  the 
States,  and  other  interested  parties.  The 
regulations  must,  at  a  minimum,  require 
each  community  water  system  to  mail  to 
each  customer  of  the  system  at  least 
once  annually  a  report  on  the  level  of 
contaminants  in  the  drinking  water 
purveyed  by  that  system.  The 
regulations  are  required  by  section 
1414(c)(4)(A)  to  provide  a  "brief  and 


plainly  worded"  definition  of  four 
terms:  "maximum  contaminant  level 
goal,"  "maximum  contaminant  level," 
"variances,"  and  "exemptions."  In 
addition,  section  1414(c)(4)(A)  requires 
the  regulations  to  contain  brief 
statements  in  plain  language  regarding 
the  health  concerns  that  resulted  in 
regulation  of  each  regulated 
contaminant,  and  a  brief  and  plainly- 
worded  explanation  regarding 
contaminants  that  may  reasonably  be 
expected  to  be  present  in  drinking 
water,  including  bottled  water.  Finally, 
section  1414(c)(4)(A)  requires  the 
regulations  to  provide  for  an  EPA  toll- 
free  hotline  that  consumers  can  call  for 
more  information  and  further 
explanation. 

Section  1414  of  SDWA,  as  amended, 
also  provides,  in  a  new  section 
1414(c)(4)(B)  of  the  Act.  additional 
specific  requirements  for  the  contents  of 


Federal  Register/ Vol.  63,  No.  160 /Wednesday.  August  19.  1998 /Rules  and  Regulation  44513 


the  consumer  confidence  reports.  The 
reports  are  required  to  include,  but  need 
not  be  limited  to,  the  following 
information: 

•  The  source  of  the  water  purveyed. 
(Section  1414(c)(4)(B)(i).) 

•  A  brief  and  plainly-worded 
definition  of  the  terms  "maximum 
contaminant  level  goal."  "maximum 
contaminant  level."  "variances."  and 
"exemptions,"  as  provided  in 
regulations  by  the  Administrator. 
(Section  1414(c)(4)(B)(ii).) 

•  If  any  regulated  contaminant  is 
detected  in  the  water  purveyed  by  the 
community  water  system,  a  statement 
setting  forth:  (1)  The  maximum 
contaminant  level  goal,  (2)  the 
maximum  contaminant  level,  (3)  the 
level  of  such  contaminant  in  the  water 
system,  and  (4)  for  any  regulated 
contaminant  for  which  there  has  been  a 
violation  of  the  maximum  contaminant 
level  during  the  year  covered  by  the 
report,  a  brief  statement  in  plain 
language  regarding  the  health  concerns 
that  resulted  in  regulation  of  that 
contaminant,  as  provided  by  the 
Administrator  in  regulations  under 
section  1414(c)(4)(A).  (Section 
1414(c)(4)(B)(iii).) 

•  Information  on  compliance  with 
National  Primary  Drinking  Water 
Regulations  (NPDWR),  as  required  by 
the  Administrator,  and  a  notice  if  the 
system  is  operating  under  a  variance  or 
exemption  and  the  basis  on  which  the 
variance  or  exemption  was  granted. 
(Section  1414(c)(4)(B)(iv).) 

•  Information  on  the  levels  of 
unregulated  contaminants  for  which 
monitoring  is  required  under  section 
1445(a)(2)  (including  levels  of 
Cryptosporidium  and  radon  where 
States  determine  they  may  be  found.) 
(Section  1414(c)(4)(B)(v).) 

•  A  statement  that  the  presence  of 
contaminants  in  drinking  water  does  not 
necessarily  indicate  that  the  drinking 
water  poses  a  health  risk  and  that  more 
information  about  contaminants  and 
potential  health  effects  can  be  obtained 
by  calling  the  Safe  Drinking  Water 
Hotline.  (Section  1414(c)(4)(B)(vi).) 

Section  1414(c)(4)(B)  also  provides 
that  a  community  water  system  may 
include  any  additional  information  that 
it  deems  appropriate  for  public 
education.  In  addition,  the 
Administrator  may  require,  through 
regulation,  a  consumer  confidence 
report  to  include,  for  not  more  than 
three  regulated  conteiminants,  a  brief 
statement  in  plain  language  regarding 
the  health  concerns  that  resulted  in 
regulation  of  the  contaminant  even  if 
there  has  not  been  a  violation  of  the 
maximum  contaminant  level  during  the 
year  concerned. 


Section  1414(cK4)(C)  authorizes  the 
Governor  of  a  State  to  determine  not  to 
apply  the  mailing  requirement  to 
community  water  systems  ser\'ing  fewer 
than  10.000  persons.  Such  systems  then 
would  be  required  to  inform  their 
customers  that  the  system  will  not  be 
mailing  the  report;  make  the  report 
available  on  request  to  the  public;  and 
publish  the  report  annually  in  one  or 
more  local  newspapers  serving  the  areas 
in  which  the  system's  customers  are 
located. 

Section  1414(c)(4)(D)  allows  those 
community  water  systems  that  are  not 
required  to  meet  the  mailing 
requirements,  and  which  serve  500 
persons  or  fewer,  to  meet  their 
consumer  confidence  report  obligation 
by  preparing  an  annual  report,  making 
it  available  upon  request,  and  providing 
notice  of  its  availability  at  least  once  per 
year  to  each  customer  by  mail,  by  door- 
to-door  delivery,  by  posting,  or  by  any 
other  means  authorized  in  the 
regulations. 

Section  1414(c)(4)(E)  provides  that  a 
State  exercising  primarv'  enforcement 
responsibility  may  establish  by  rule, 
after  public  notice  and  comment, 
alternative  requirements  with  respect  to 
the  form  and  content  of  the  consumer 
confidence  reports. 

This  rule  is  intended  to  fulfill  the 
rulemaking  requirements  outlined  in 
section  1414(c)(4). 

II.  Regulatory  Background 

The  rule  promulgated  today  was 
proposed  on  February  13,  1998.  As 
required  by  SDWA,  the  Agency  met 
extensively  with  a  broad  range  of  groups 
in  the  development  of  the  proposal.  In 
particular,  EPA  formed  a  working  group 
under  the  aegis  of  the  National  Drinking 
Water  Advisory  Council  (NDWAC)  to 
analyze  and  debate  issues  related  to  the 
proposal.  In  addition,  EPA  convened  a 
one-day  meeting  of  a  panel  of  experts  in 
public  health  and  communication  of 
risk-related  information.  These 
consultations  are  described  in  detail  in 
the  preamble  to  the  proposed  rule  (63 
FR  7606,  February  13.  1998).  These 
consultations  helped  EPA  draft 
proposed  rule  language  which  was  then 
reviewed  by  NDWAC.  The  provisions 
contained  in  the  proposal  included  all 
the  provisions  for  which  NDWAC 
reached  consensus. 

After  it  proposed  the  rule,  EPA  had  a 
series  of  four  focus  groups  conducted  by 
a  contractor.  The  purpose  of  the  focus 
groups  was  to  test  various  alternatives 
for  the  definitions  of  MCL  and  MCLG 
and  to  gauge  the  public's  reactions  to 
health  effects  statements.  In  addition, 
focus  group  participants  were  asked  to 
give  their  reaction  to  two  consumer 


confidence  reports  that  had  actually 
been  issued  by  community  water 
systems.  The  availability  of  a  report  on 
the  results  of  these  focus  groups  was 
announced  in  the  Federal  Register  on 
May  15,1998  with  a  request  for 
comments  to  be  submitted  to  EPA  no 
later  than  June  15.1998.  The  Agency 
received  a  few  comments  and 
considered  them,  along  with  all  other 
comments  received  on  the  proposal,  in 
developing  this  final  rule. 

III.  Significant  Decisions  Affecting  the 
Final  Rule 

The  proposed  rule  discussed,  but  did 
not  include,  regulatory  language 
addressing  two  issues  which  were 
discussed  during  the  consultation 
process.  EPA  believed  additional  input 
through  the  comment  process  was 
necessary  in  order  to  make  informed 
decisions. 

The  first  issue  was  the  request  bv 
some  stakeholders  that  reports  include  a 
general  warning  that  drinking  water 
may  pose  a  special  health  risk  for 
pregnant  women  and  children.  The 
second  issue  concerned  the 
Administrator's  statutory  authority  to 
require  in  the  reports  health  effects 
language  for  not  more  than  three 
regulated  contaminants  detected  at 
levels  below  the  MCL.  Both  of  these 
issues  relate  to  providing  additional 
health  information  and  commenters 
were  asked  to  consider  the  link  between 
these  issues.  The  Agency  has  also 
considered  this  link  when  making 
decisions  in  today's  rulemaking. 

A'  Health  Warning  for  Pregnant  IVomen 
and  Children 

During  the  development  of  the 
proposal,  some  stakeholders  advocated 
requiring  all  consumer  confidence 
reports  to  include  language  alerting 
consumers  to  the  dangers  posed  to 
pregnant  women  and  children  by 
certain  contaminants  in  drinking  water, 
such  as  nitrate,  lead,  and  certain 
unspecified  pesticides.  The  Agency 
stated  in  the  proposal  that  inclusion  of 
such  a  warning  in  all  reports  did  not 
seem  warranted  but  requested 
comments  in  order  to  reconsider  this 
issue  for  the  final  rule.  The  Agency  also 
requested  data  on  pesticides  and  other 
contaminants  which  would  support  the 
need  for  a  special  warning  for  pregnant 
women  and  children. 

Most  commenters  argued  that  a 
general  health  warning  for  pregnant 
women  and  children  was  unnecessary, 
and  would  confuse  and  needlessly  scare 
consumers.  These  commenters  agreed 
with  the  Agency  that  the  MCL  for  nitrate 
and  the  action  level  for  lead  protect  at- 
risk  populations.  Other  commenters 
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argued  that  some  form  of  warning  was 
necessary,  particularly  to  address  lead 
and  nitrate,  but  they  agreed  that  such  a 
warning  should  only  be  included  in 
reports  of  systems  which  detected  these 
contaminants. 

No  data  were  submitted  on  special 
risks  presented  by  pesticides.  The  only 
data  that  commenters  submitted  were 
studies  on  the  impact  of  lead  on 
children  and  of  trihalomethanes  on 
pregnant  women  and  fetuses.  In 
addition,  some  commenters  requested 
changes  to  the  health  effects  language 
proposed  in  appendix  B  regarding  the 
potential  impacts  of  some  contaminants 
on  pregnant  women,  children,  and  at- 
risk  populations.  These  comments  are 
addressed  in  section  G  of  this  preamble. 

Some  commenters  suggested  lead  and 
nitrate  as  two  of  the  contaminants  for 
which  the  Administrator  should  use  her 
authority  to  require  health  effects 
language  even  when  systems  are  in 
compliance  with  the  regulations.  As 
explained  below,  the  Agency  believes 
that  it  can  better  use  this  authority  for 
other  contaminants. 

B.  Educational  Information  for  Lead. 
Nitrate,  and  Arsenic 

The  Agency  sees  merit  in  providing 
additional  information  on  lead  and 
nitrate  under  certain  circumstances 
since  these  are  contaminants  for  which 
a  special  risk  for  children  has  been 
clearly  established.  EPA  also  believes 
that  consumers  may  require  additional 
information  about  arsenic. 

In  the  case  of  nitrate,  there  is  only  a 
small  margin  of  safety  provided  by  the 
MCL.  and  the  amount  of  nitrate  in 
drinking  water  is  subject  to  seasonal 
fluctuations  beyond  water  systems' 
control.  Although  any  recorded 
violations  of  the  MCL  would  require 
public  notification,  it  is  possible  due  to 
monitoring  frequency  that  in  areas 
where  nitrate  levels  are  generally  high, 
short-term  spikes  above  the  MCL  could 
occur  and  not  be  delected.  Therefore, 
EPA  believes  that  it  is  prudent  to 
require  systems  which  detect  nitrate 
above  5  mg/1  (50%  of  the  MCL)  to 
include  some  educational  information 
in  their  reports  regarding  the  risk  posed 
by  nitrates  for  infants.  This  information 
will  help  parents  to  understand  fully  the 
potential  effects  of  nitrate  exposure 
above  the  MCL. 

For  lead,  the  Agency's  concern  is  that 
while  the  sampling  is  designed  to  look 
for  the  worst  conditions,  it  is  possible 
that  a  significant  number  of  households 
could  have  high  lead  levels  even  though 
a  system  is  technically  in  compliance 
with  the  lead  rule.  The  closer  a  system 
is  to  exceeding  the  action  level  in  more 
than  10%  of  the  sampling  sites,  the 


higher  that  likelihood.  Lead  poses  a 
substantial  risk  to  infants  and  children, 
but  it  is  easy  for  parents  to  take  the 
small  precautions  necessary  to  reduce 
this  risk.  The  Agency  believes  that 
incorporating  educational  information 
about  lead  in  the  reports  of  systems 
which  detect  lead  above  the  action  level 
in  more  than  5%  of  homes  sampled 
(50%  of  the  action  level)  is  warranted. 

Other  commenters  expressed 
concerns  about  the  adequacy  of  the  MCL 
for  arsenic  because  it  does  not  take  into 
account  the  contaminant's 
carcinogenicity.  EPA  is  required  to 
promulgate  a  revised  arsenic  standard 
by  January  2001.  In  the  meantime,  EPA 
has  decided  that  it  is  appropriate  for 
systems  that  detect  arsenic  above  25 
Hg/1  (50%  of  the  existing  MCL)  to 
include  additional  information  about 
arsenic  in  their  reports.  As  with  nitrate, 
EPA  is  using  a  threshold  of  50%  of  the 
MCL  to  trigger  this  requirement  based 
on  comments  received  regarding  the 
appropriate  threshold  for  risk-related 
information.  This  requirement  will  be 
deleted  from  this  rule  when  a  revised 
arsenic  MCL  is  promulgated.  EPA  is 
including  an  example  of  acceptable 
language  in  the  regulation  to  help 
systems  provide  accurate  information  to 
customers.  The  regulations  also  provide 
that  systems  can  use  this  language  or 
develop  their  own  in  consultation  with 
the  primacy  agency. 

Inclusion  of  this  information  on 
arsenic,  lead,  and  nitrate  is  mandator^', 
and  EPA  is  including  an  example  of 
acceptable  language  in  the  regulation  to 
help  systems  provide  accurate 
information  to  customers.  However, 
EPA  believes  that  water  systems  should 
have  the  flexibility  to  tailor  their 
information  to  specific  local 
circumstances.  Therefore,  the 
regulations  provide  that  systems  can  use 
the  language  provided  by  EPA  or 
develop  their  own  in  consultation  with 
the  primacy  agency.  The  Agency  is 
using  50%  of  the  MCL  or  action  level  as 
the  threshold  for  this  requirement 
because  commenters  generally  agreed 
that  additional  warnings  should  only  be 
required  where  systems  actually  detect 
the  contaminants.  Many  commenters 
agreed  that  half  the  MCL  would  be  an 
appropriate  threshold  for  requiring 
additional  risk-related  information 
(even  if  they  expressed  strong 
reservations  about  the  need  to  do  so). 

The  requirement  for  these 
informational  statements  is  based  on 
EPA's  authority  to  require  information 
in  the  reports  other  than  that  detailed  in 
SDWA  section  1414(c).  See  section 
1414(c)(4)(B). 


C.  Health  Information  for  Additional 
Contaminants 

The  1996  SDWA  Amendments 
authorize  the  Administrator  to  require 
inclusion  of  language  describing  health 
concerns  in  reports  for  "not  more  than 
three  regulated  contaminants"  other 
than  those  detected  at  levels  above  the 
MCL.  In  the  preamble  to  the  proposal, 
the  Agency  stated  its  intent  to  use  the 
authority  provided  by  the  statute  in  a 
judicious  manner  and  requested 
comments  on  two  options. 

Option  I  was  to  require  health  effects 
language  whenever  a  regulated 
contaminant,  for  which  EPA  has 
proposed  to  lower  the  MCL  or  has 
promulgated  a  revised  MCL  for  which 
the  effective  date  has  not  yet  occurred, 
is  detected  at  a  level  above  the  revised 
level.  The  Agency  noted  that  the 
immediate  impact  of  this  option  would 
be  that  water  systems  that  detect  Total 
Trihalomethanes  (TTHMs)  above  the 
proposed  revised  MCL  of  80  jig/l  would 
have  to  include  in  their  reports  the 
language  of  the  proposed  rule's 
appendix  B  describing  the  health  effects 
of  TTHMs.  Further,  the  preamble 
explained  that  the  Agency  would  make 
decisions  on  additional  revised  MCLs 
on  a  case-by-case  basis  and  that  a  likely 
candidate  for  future  requirements  under 
this  scheme  would  be  arsenic. 

Option  II  was  to  select  three 
carcinogens  for  which  the  MCL  allows 
a  risk  level  in  the  range  of  10    '» to  10  ~*. 
The  Agency  requested  comments  on 
which  of  these  contaminants  would  be 
the  most  significant  from  a  health 
standpoint  if  detected  in  the  finished 
water.  The  Agency  also  requested 
comments  on  whether  it  should  select  a 
threshold  for  reporting  on  these 
contaminants,  such  as  detection  >50% 
of  the  MCL. 

Most  commenters  believed  that 
providing  health  effects  language  for 
any  contaminant  detected  below  its 
MCL  would  be  confusing  and  urged 
EPA  to  not  do  so.  Stakeholders  that 
commented  on  the  proposed  options 
generally  preferred  Option  I  but  only  for 
newly  promulgated  MCLs.  not  for 
proposed  MCLs.  They  expressed  the 
belief  that  a  promulgated  MCL 
establishes  a  clear  threshold  for 
triggering  the  requirement.  Also,  by  the 
time  EPA  promulgates  an  MCL,  it  has 
carefully  documented  the  health  effects 
which  are  the  basis  for  the  regulation 
and  from  which  it  can  craft  a  short 
health  effects  statement. 

The  Agency  finds  these  arguments 
persuasive  and  will  use  this  authority  in 
future  rulemaking  to  require  health 
effects  language  for  contaminants  when 
MCLs  are  promulgated  or  revised.  This 
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health  effects  language  will  be  included 
in  the  reports  of  systems  which  are  not 
technically  in  violation  of  the 
regulations  because  the  MCL  is  not  yet 
effective,  but  which  detect  the 
contaminant  above  the  new  or  revised 
MCL. 

As  noted  in  the  proposal,  the  first 
rulemaking  in  which  EPA  will 
implement  this  authority  will  be  the 
revision  of  the  MCL  for  TTHMs 
(currently  scheduled  for  promulgation 
later  this  year).  In  that  rulemaking,  EPA 
will  amend  40  CFR  part  141,  subpart  O 
(today's  rule)  to  add  a  new  paragraph  (e) 
to  §  141.154  that  will  require  systems 
detecting  TTHMs  at  levels  above  the 
revised  MCL  to  include  in  their  reports 
the  health  effects  information  for 
TTHMs  in  appendix  C  prior  to  the 
effective  date  of  the  new  MCL.  EPA  will 
make  decisions  about  additional  uses  of 
this  authority  (for  two  additional 
contaminants)  in  later  MCL 
rulemakings. 

IV.  Description  of  Today's  Action 

This  section  explains  the  elements  of 
the  regulation  and  the  changes  from  the 
proposal.  In  response  to  comments 
received,  EPA  has  made  several 
significant  changes  to  the  proposal, 
clarified  some  requirements,  and 
slightly  reorganized  the  regulatory 
language.  EPA  evaluated  all  the 
comments  it  received,  and  has  prepared 
a  document  explaining  EPA's  responses 
to  those  public  comments.  That 
document  in  available  in  the  Water 
Docket.  The  Agency  also  considered  the 
results  of  the  focus  group  study  as  it 
shaped  this  final  rule. 

A.  Purpose  and  Applicability 

Section  141.1,51  establishes  the 
purpose  and  applicability  of  this  rule. 
Today's  rule  establishes  the  minimum 
requirements  for  the  content  of 
consumer  confidence  reports.  The  rule 
applies  to  existing  and  new  community 
water  systems  as  defined  in  §  141.2. 

In  response  to  comments,  EPA  has 
made  several  changes  to  this  section. 
First,  some  commenters  expressed 
concerns  that  the  language  of 
§  141.151(a),  which  sets  a  performance 
standard  for  the  reports,  could  be 
construed  as  requiring  systems  to 
include  information  on  non-detected 
contaminants.  EPA  is  clarifying  that 
systems  only  need  to  address  the  risks 
(if  any)  from  detected  contaminants  by 
adding  the  word  "detected"  to  qualify 
the  word  "contaminants." 

Second,  commenters  suggested  that 
the  term  "hook-ups,"  used  in  the 
definition  of  customers,  was  not 
generally  recognized  by  the  industry 
and  that  "service  connection"  should  be 


used  instead.  The  Agency  has  made  that 
change. 

Third,  many  commenters  believed 
that  the  word  "detected"  needed  to  be 
further  defined  by  referring  to  detection 
limits  specified  elsewhere  in  the 
regulations.  EPA  agrees  and  has  added 
§  141.151(d)  to  clarify  the  meaning  of 
"detected"  for  this  subpart. 

Fourth,  some  commenters  expressed 
concerns  that  States  might  exercise  the 
flexibility  to  adopt  alternative 
requirements  for  the  form  and  content  of 
the  reports  in  ways  that  would 
undermine  the  intent  of  the  Statute. 
EPA's  intent  in  proposed  §  141.151(d) 
was  to  clearly  define  this  flexibility 
consistent  with  the  statutory  language 
and  intent.  EPA  has  expanded  this 
section  (now  codified  as  §  141.151(e))  to 
clarify  its  meaning. 

Finally,  several  commenters  pointed 
out  that  the  first  reports  would  be  due 
before  States  would  have  time  to  adopt 
their  own  regulations.  These 
commenters  stated  their  opinion  that 
this  meant  these  reports  would  have  to 
be  mailed  to  EPA  even  though  the 
proposal  stated  that  reports  should  be 
mailed  to  the  States.  EPA  is  clarifying 
its  intent  bv  using  the  term  "primacv 
agency"  in  this  final  rule  at  §  141.151(f) 
and  defining  it  as:  the  agency  in  the 
State  or  the  tribal  government  which  has 
jurisdiction  over,  and  primary 
enforcement  responsibility  for,  public 
water  systems,  even  if  that  agency  does 
not  have  interim  or  final  primacv 
enforcement  authority  over  this  rule. 
Except  in  Wyoming,  in  the  District  of 
Columbia,  and  on  tribal  lands,  the 
primacy  agency  is  a  state  agency.  EPA 
intends  to  enter  into  Memoranda  of 
Understanding  (MOU)  with  these  state 
agencies  to  share  information  about 
water  systems  that  fail  to  prepare  and 
deliver  reports.  EPA  will  enforce  the 
regulations  until  States  get  primacy  for 
this  regulation. 

B.  Effective  Dates 

Section  141.152  establishes  the  time 
line  for  implementation  of  this  rule. 
Today's  rule  becomes  effective  30  days 
after  publication  in  the  Federal 
Register.  Community  water  systems 
must  deliver  the  first  report  to  their 
customers  within  13  months  of  the 
regulation's  effective  date.  This 
represents  no  change  from  the  proposal, 
which  was  supported  by  most  of  the 
comments. 

However,  in  response  to  comments, 
EPA  is  making  two  significant  changes 
to  this  section.  Many  commenters 
believed  that  the  timing  of  the  reports 
should  coincide  with  other  reporting 
required  bv  the  statute,  such  as  annual 
compliance  reports,  and  that  all  reports 


should  be  due  on  the  same  specific  date. 
However,  a  significant  number  of 
commenters  also  believed  that  systems 
should  be  given  fiexibility  to  deliver 
reports  as  their  billing  cycle  would 
allow,  and  that  systems  already 
delivering  reports  should  be  able  to  stay 
on  their  current  schedule.  Most 
commenters  also  believed  that  reports 
should  contain  calendar-year  data. 
EPA's  proposal  would  have  allowed 
systems  to  choose  any  12-monlh  period 
for  their  reports  as  long  as  the  period 
was  consistent  from  report  to  report. 
Commenters  argued  that  calendar-year 
data  would  allow  States  to  assess  report 
accuracy  and  evaluate  compliance  more 
easily. 

EPA  agrees  with  this  second  point 
and  therefore  is  requiring  in 
§  141.152(b)  that  the  first  report  contain 
calendar  year  1998  data,  and  that  each 
report  thereafter  cover  the  succeeding 
calendar  year.  As  far  as  the  timing  of 
delivery,  EPA  continues  to  believe  that 
some  fiexibility  is  essential  to  avoid 
burdening  systems  with  additional 
mailings,  or  severely  disrupting  the 
schedule  of  systems  which  already 
provide  consumer  confidence  reports  to 
their  customers.  However,  sinc^  reports 
are  now  required  for  calendar-year  data, 
it  makes  sense  to  require  delivery  of  the 
report  as  close  to  the  end  of  the  calendar 
year  as  Feasible,  taking  into  account  the 
fact  that  some  data  are  second-hand 
(from  wholesaler  to  retailer)  and  that 
each  of  these  entities  should  be 
pro-  ided  sufficient  time.  Therefore, 
while  the  first  report  continues  to  be 
due  no  later  than  13  months  after  this 
regulation  becomes  effective,  the 
regulations  now  provide  in  §  141.152(b) 
that  the  second  report  will  be  due  by 
July  1,  2000  and  subsequent  reports  by 
|uly  1  of  each  year  thereafter.  Systems 
may  choose  to  deliver  their  reports 
earlier  than  these  dates. 

EPA  also  agrees  with  commenters  that 
new  systems  should  report  data  on  a 
calendar-year  basis  and  on  the  same 
schedule  as  existing  systems.  EPA  has 
revised  §  141.152(c)  accordingly.  It  now 
requires  new  community  water  systems 
to  deliver  their  first  report  by  July  1 
following  their  first  full  calendar  year  in 
operation. 

Finally,  as  suggested  by  commenters. 
EPA  is  adding  §  141.152(d)  to  require 
drinking  water  wholesalers  to  deliver 
data  to  the  retailers  by  a  date  certain. 
The  first  set  of  data  will  have  to  be 
provided  six  months  before  retailers 
must  deliver  their  first  reports,  to  give 
retailers  adequate  time  to  prepare  the 
reports.  In  following  years,  data  will 
have  to  be  delivered  by  .^pril  1.  unless 
the  wholesaler  and  the  retailer  agree  in 
a  contract  to  a  different  date.  EPA 
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believes  that  this  fle.xibility  is 
appropriate  since  the  wholesalers  might 
prepare  the  bulk  of  the  CCRs  for  their 
customers,  in  which  case  the  customers 
would  not  need  the  data  so  far  in 
advance. 

C.  Content  of  the  Reports 

In  the  proposal,  the  Agency  generally 
limited  the  requirements  for  the  content 
of  reports,  found  in  §§  141.153  and 
141.154.  to  a  clarification  and 
explanation  of  the  requirements  in 
section  114  of  the  1996  SDWA 
Amendments.  In  addition  to  today's 
rule,  EPA  is  preparing  detailed  guidance 
that  will  provide  supplementary 
information  and  examples  of  ways  in 
which  systems  can  prepare  and  present 
the  data  in  consumer  confidence 
reports.  The  Agency  is  also  developing 
a  computerized  fill-in-the-blank 
template  that  water  systems  will  be  able 
to  use  if  they  are  unable  or  do  not 
choose  to  develop  their  own  consumer 
confidence  report  format.  The  Agency  is 
aware  of  two  organizations  preparing 
similar  templates,  the  American  Water 
Works  Association  (AWWA)  and  the 
National  Rural  Water  Association 
(NRWA). 

1.  Information  on  the  Source  of  the 
Water  Purveyed 

In  §  141.153(b),  EPA  proposed  that 
reports  identify  the  sources  of  the  water 
delivered  by  the  community  water 
system  by  providing  information  on  the 
type  of  water  (that  is.  whether  the 
source  is  ground  water,  surface  water,  a 
combination  of  the  two,  or  water 
obtained  from  another  system)  and  the 
commonly-used  name  or  names  (if  any) 
and  location  of  the  body  or  bodies  of 
water. 

One  issue  on  which  the  Agency 
specifically  requested  comment  was  the 
extent  to  which  reports  should  discuss 
sources  of  contamination  that  may  have 
an  impact  on  the  quality  of  a  systems 
drinking  water  sources.  The  Agency 
proposed  that  when  a  source  water 
assessment  has  been  completed  for  the 
water  system,  that  system's  consumer 
confidence  report  must  notify  customers 
of  the  availability  of  this  information 
and  the  means  to  obtain  it.  Some 
commenters  offered  persuasive 
arguments  for  the  need  to  take 
advantage  of  these  reports  to  raise 
consumers'  awareness  of  the  importance 
of  source  water  protection.  They  noted 
that  in  addition  to  source  water 
assessments,  information  is  available 
through  sanitary  surveys  and  reports 
prepared  under  section  305(b)  of  the 
Clean  Water  Act.  Therefore,  in  the  final 
rule,  EPA  is  continuing  to  mandate  in 
§  141.153(b)  a  notice  of  the  availabilitv 


of  source  water  assessments.  In 
addition,  EPA  is  encouraging  systems 
that  have  information  at  hand  regarding 
contamination  sources,  to  include 
highlights  of  this  information  in  their 
reports.  EPA  is  also  requiring  systems, 
once  the  source  water  assessment  is 
available,  to  include  in  the  report  a  brief 
summary  of  the  susceptibility  of  the 
drinking  water  source,  using  language 
provided  by  the  primacy  agency.  EPA 
anticipates  that  States  will  prepare  for 
the  public  brief  summaries  of  source 
water  assessments  as  part  of  the  source 
water  assessment  process. 

2.  Definitions 

The  proposal  included  definitions  in 
§  141.153(c)  (1)  and  (2)  of  four  terms: 
"Maximum  Contaminant  Level  Goal  or 
MCLG,"  "Maximum  Contaminant  Level 
or  MCL."  "Variances."  and 
"Exemptions."  These  definitions 
differed  from  those  found  in  40  CFR 
141.2  in  order  to  explain  these  key 
regulatory  terms  in  brief,  plainly- 
worded  sentences  that  consumers  could 
easily  understand. 

Maximum  Contaminant  Level  Goal 
(MCLG)  and  Maximum  Contaminant 
Level  (MCL).  EPA  specifically  requested 
comments  on  its  definitions  for  MCLG 
and  MCL.  and  noted  that  the  risk 
communication  panel  recommended 
that  EPA  test  its  definitions  and,  if 
necessary,  revise  them.  The  preamble 
included  alternative  definitions  to  the 
proposed  language.  EPA  tested  these 
alternatives  on  focus  groups  of 
consumers.  The  consumers  reviewed 
the  proposed  definitions  as  well  as 
definitions  based  on  language  suggested 
in  the  preamble. 

For  MCLG.  EPA  tested  three 
definitions: 

1.  "The  level  of  a  contaminant  in 
drinking  water  below  which  there  is  no 
known  or  e.xpected  risk  to  health." 

2.  "The  maximum  level  of  a 
contaminant  in  drinking  water  at  which 
no  known  or  anticipated  adverse  effects 
on  the  health  of  persons  occur  and 
which  allows  for  an  adequate  margin  of 
safety." 

3.  "The  level  of  a  contaminant  in 
drinking  water  below  which  there  is  no 
known  or  expected  risk  to  health, 
allowing  an  adequate  margin  of  safety." 

For  MCL.  EPA  tested  three 
definitions: 

1.  "The  highest  level  of  a  contaminant 
that  is  allowed  in  drinking  water." 

2.  "The  maximum  permissible  level  of 
a  contaminant  in  drinking  water  which 
is  delivered  to  any  user  of  a  public 
water  system." 

3.  "The  highest  level  of  a  contaminant 
that  is  allowed  in  drinking  water,  which 


is  set  as  close  to  the  MCLG  as  feasible 
using  the  best  available  treatment." 

Commenters  were  split  on  this  issue, 
with  a  slight  preference  for  EPA's 
proposed  definitions  (the  first 
definitions  above).  However,  many 
commenters  believed  that  EPA's 
definitions  were  too  short,  that 
consumers  need  information  about  how 
MCLs  and  MCLGs  are  set,  and  that  the 
difference  between  MCLs  and  MCLGs 
was  lost.  Members  of  the  focus  groups 
were  comfortable  with  the  third 
definitions  above,  which  do  provide 
some  additional  information  and 
explain  the  difference  between  MCLGs 
and  MCLs.  Since  the  Agency's  primary 
goal  is  to  make  these  reports  useful  to 
the  general  public,  EPA  is  basing  the 
definitions  in  the  final  rule  on  this  third 
set  of  definitions,  with  editorial 
modifications. 

The  Agency  notes  that  it  will  continue 
to  rely  on  the  standard  reporting  to 
States  and  EPA  of  contaminant  levels  in 
determining  whether  a  compliance  or 
enforcement  action  is  necessary.  Neither 
the  simpler  definitions  of  regulatory 
terms  nor  the  way  in  which  data  are 
presented  in  the  consumer  confidence 
reports  will  affect  enforcement 
decisions  on  compliance  with  MCLs  or 
action  levels. 

Variances  and  Exemptions.  As 
recommended  by  the  NDWAC  Working 
Group,  the  proposal  combined  the 
definitions  of  variances  and  exemptions 
into  a  single  definition,  since  the  two 
terms  describe  a  single  concept. 
"Variances  and  exemptions"  were 
defined  in  the  proposal  as  "State 
permission  not  to  meet  an  MCL  or  a 
treatment  technique  under  certain 
conditions."  EPA  requested  comment 
on  whether  to  add  the  phrase  "provided 
there  is  no  unreasonable  risk  to  health" 
to  the  definition,  in  order  to  inform 
report  recipients  that  this  is  one  of  the 
statutory  conditions  for  receiving  a 
variance  or  exemption.  Most 
commenters  agreed  with  including  this 
sentence.  Two  commenters  argued 
against  it  because  they  believe  that  it 
would  cause  confusion  and  undermine 
confidence  in  the  MCLs.  EPA  agrees 
with  these  commenters.  Further,  the 
Statute  provides  for  a  different  standard 
when  issuing  a  variance  ("adequate 
protection  of  human  health")  or  an 
exemption  ("no  unreasonable  risk  to 
health").  For  the  sake  of  brevity  and 
accuracy,  EPA  believes  that  it  is 
appropriate  to  promulgate  this 
definition  as  proposed,  with  the  minor 
change  that  the  definition  applies  to 
systems  "operating  under"  a  variance  or 
exemption.  One  commenter  pointed  out 
that,  as  proposed,  the  provision  could 
be  construed  to  apply  to  a  system  which 
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had  been  granted  a  variance  or 
exemption  in  the  past  even  if  this 
variance  or  exemption  were  no  longer  in 
effect. 

EPA  is  also  clarifying  that  the 
definitions  apply  only  to  variances  and 
exemptions  granted  by  the  States  or  EPA 
pursuant  to  sections  1415  and  1416  of 
SDWA. 

The  definitions  section  of  the 
proposed  rule  also  included  definitions 
for  "treatment  technique"  and  "action 
level"  not  mandated  by  SDWA  but 
considered  necessary  by  EPA  to  address 
situations  likely  to  be  encountered  by 
many  systems.  The  only  significant 
comments  on  these  definitions  were 
from  California  utilities  which  pointed 
out  that  California  has  a  different 
meaning  for  action  level.  This  is  a  clear 
example  of  a  requirement  that  a  State 
may  adjust  in  its  own  regulations.  EPA 
is  promulgating  these  definitions  as 
proposed  with  a  slight  revision  to  the 
action  level  definition  to  render  it  more 
technically  accurate. 

As  stated  in  the  proposal,  EPA  notes 
that  the  use  of  these  definitions  in  the 
consumer  confidence  reports  does  not 
alter  the  legal  and  enforceable 
definitions  of  these  terms. 

3.  Level  of  Detected  Contaminants 

Section  141.153(d)  of  the  proposal 
generated  the  most  comments  and  has 
been  changed  significantly  in  this  final 
rule.  In  order  to  make  the  changes  as 
understandable  as  possible,  this  section 
of  the  preamble  first  highlights  the 
major  comments  received  and  EPA's 
revised  approach  in  response  to  these 
comments.  A  section-by-section 
explanation  of  the  changes  follows  this 
discussion. 

Major  Comments  Regarding 
§  141.153(d).  By  far  the  greatest  number 
of  comments  was  submitted  on  the 
proposed  requirement  that  reports 
include  only  one  number  per 
contaminant — the  highest  level  used  to 
determine  compliance  with  an  NPDVVR. 
During  the  deliberations  on  the 
proposal,  many  stakeholders  expressed 
concern  that  the  compliance  number, 
when  based  on  an  average  of  several 
samples,  was  not  the  best  reflection  of 
the  quality  of  water  delivered  to  homes 
and  the  possible  variability  in  the 
quality  of  that  water.  Particularly,  some 
stakeholders  were  concerned  that  some 
customers  might,  at  times,  get  water 
containing  certain  contaminants 
exceeding  the  MCL  and  that  reports 
would  provide  no  indication  of  that 
possibility.  To  address  this  issue.  EPA 
took  NDWAC's  recommendation  and 
proposed  that  systems  in  which  more 
than  10  percent  of  the  customers  are 
exposed  to  a  level  of  contaminant  which 


is  consistently  higher  than  the  MCL 
would  include  in  their  report 
information  regarding  the  magnitude  of 
exposure  and  the  location  of  the 
exposed  population. 

While  some  commenters  agreed  with 
the  intent  of  this  provision,  all 
commenters.  even  some  of  its  original 
proponents,  deemed  it  unworkable.  On 
the  other  hand,  there  was  significant 
support  among  commenters  for 
requiring  inclusion  of  ranges  of 
contaminant  levels  whenever 
compliance  is  based  on  an  average.  EPA 
believes  that  ranges  will  provide  a  more 
accurate  picture  of  exposure  to 
contaminants  in  a  way  which  all 
systems  can  handle  and  which  does  not 
add  any  burden,  since  all  measured 
contaminant  levels  are  already  in  their 
files.  California  utilities  pointed  out  that 
they  provide  ranges  in  their  reports,  and 
that  this  has  proven  to  be  neither  a 
problem  nor  confusing  to  customers. 

Some  of  the  most  voluminous 
comments  were  based  on 
misunderstanding  of  what  data  EPA 
intended  the  reports  to  contain  when 
systems  provide  water  from  various 
sources,  and  how  systems  should  deal 
with  the  variability  of  the  finished  water 
on  a  temporal  or  spatial  basis.  One 
problem  stemmed  from  EPA's  inartful 
use  of  the  word  "blejided"  in  the 
proposal's  §  141.153(d){3)(iiiKF).  The 
other  problem  stemmed  from  the 
statement  in  proposed  §  141.153(d)(1) 
that  the  report  should  provide  an 
accurate  picture  of  the  level  of 
contaminants  to  which  consumers  may 
have  been  exposed  during  the  year. 
Some  commenters  misinterpreted  these 
sections  as  requiring  separate  columns 
for  each  source,  well,  or  point  of  entry, 
and  lengthy  explanations  of  the 
variability  of  the  delivered  water.  This 
was  not  the  Agency's  intent. 

With  respect  to  systems  with  multiple 
sources,  it  is  onlv  when  the  water 
coming  from  each  source  remains 
completely  hydraulically  separated  from 
water  from  other  sources  that  EPA 
intended  for  reports  to  include  separate 
columns  of  data.  Most  cases  pointed  out 
by  commenters  to  show  the  infeasibility 
of  the  requirement — for  example, 
"multiple  sources  of  water  serving  an 
integrated  distribution  system."  or  "in 
the  course  of  a  given  year  an  individual 
resident  could  receive  water  from  up  to 
three  different  surface  water  sources  and 
up  to  30  different  wells  whose  supplies 
are  co-mingled  prior  to  receipt  by  the 
customer"  were  cases  to  which  EPA  had 
not  intended  the  requirement  apply. 
EPA  has  clarified  this  requirement  in 
this  final  rule. 

With  respect  to  variability,  in 
proposed  §  141.153(d)(1).  EPA 


prescribed  a  performance  standard 
similar  to  the  one  in  §  141.151(a)  but 
with  the  additional  concept  that 
operators  needed  to  take  into  account 
seasonal  variations  which  produce 
changes  in  water  quality  when  selecting 
one  number  to  put  in  the  table.  Since 
this  final  rule  requires  that  the  table 
include  ranges,  EPA  believes  that  this 
reiteration  of  the  performance  standard 
in  §  141.151(a)  is  no  longer  necessan,' 
and  has  deleted  this  section  from  the 
final  rule. 

Other  significant  comments 
concerned  the  organization  of  the 
information.  While  most  commenters 
agreed  that  data  on  regulated 
contaminants  should  be  highlighted  as 
the  focus  of  the  report,  many  worried 
that  the  restriction  of  having  to  put  all 
the  mandated  data  in  one  table  as 
required  by  proposed  §  141.153(d)(3) 
could  result  in  a  report  that  was  not 
consumer-friendly,  and  would  limit 
water  systems'  ability  to  be  innovative 
in  presenting  the  information. 

Commenters  pointed  out  two  further 
weaknesses  of  the  one-table  approach. 
First,  for  systems  with  many  detected 
contaminants,  one  table  may  become 
overloaded  with  information. 
Commenters  pointed  out  that 
contaminants  could  be  split  between 
several  displays,  e.g..  organics  and 
inorganics,  or  contaminants  monitored 
at  the  treatment  plant,  in  the 
distribution  system,  and  at  consumers' 
taps.  Second,  commenters  pointed  out 
that  if  a  system  wants  to  include 
additional  data  regarding  these 
regulated  contaminants,  such  as 
frequency  of  testing,  or  number  of 
samples,  it  did  not  make  sense  to  have 
to  display  this  information  separately. 
EPA  agrees  with  the  need  to  make 
presentation  of  the  data  as  consumer- 
friendly  as  possible,  and  the  need  to 
provide  sufficient  fiexibility  so  that 
reports  can  he  improved  based  on 
feedback  from  customers.  Therefore. 
EPA  has  modified  this  requirement  to 
provide  that  information  outlined  in 
final  §  141.153(d)  needs  to  be  displayed 
in  one  contiguous  portion  of  the  report, 
but  not  necessarily  in  a  single  tabic. 
Further  changes  to  this  section  are 
discussed  below. 

Another  major  concern  of  commenters 
was  the  proposed  requirement  that 
reports  use  whole  numbers  to  describe 
the  MCL.  Examples  of  such  numbers 
were  included  in  proposed  Appendix  A. 
Some  commenters  believed  that  EPA 
was  asking  that  numbers  be  rounded  up 
or  that  the  detected  level  be  expressed 
in  whole  numbers  also.  This  was  not  the 
Agency's  intent.  As  recommended  by 
NDWAC.  EPA  proposed  this 
requirement  because  it  believes  that 
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whole  numbers  make  it  easier  for 
consumers  to  compare  the  level  of  a 
contaminant  in  the  system's  water  with 
the  MCL.  Many  consumers  have  trouble 
understanding  decimal  points.  This  was 
evident  in  the  focus  groups,  in  which 
people  found  reports  containing  mostly 
whole  numbers  much  easier  to  read 
than  reports  where  the  significant  digits 
came  after  multiple  zeros.  AWWA 
found  similar  results  in  its  focus  groups. 

Some  commenters  expressed  concerns 
that  whole  numbers  would  look  like  big 
numbers  and  would  scare  people.  In 
response,  EPA  is  making  a  minor  change 
in  the  final  rule  to  allow  MCLs  to  be 
expressed  as  any  number  greater  than 
1.0.  Detected  levels  will  generally  be 
much  smaller — a  fact  that  will  be  more 
obvious  if  a  person  has  to  distinguish 
the  difference  between,  for  example,  2 
ppb  and  0.002  ppb,  rather  than  0.002 
ppm  and  0.000002  ppm.  In  appendix  A 
to  this  subpart,  EPA  has  listed  the  MCL 
for  each  regulated  contaminant  in 
standard  units  and  provided  the 
multiplication  factor  (usually  1,000)  and 
the  MCL  in  the  unit  appropriate  for  use 
in  the  CCR.  EPA  notes  that  in  appendix 
A,  as  well  as  appendices  B  and  C  of  this 
final  rule,  the  contaminants  Ethylene 
dibromide  (EDB)  and  1.2-Dibromo-3- 
chloropropane  (DBCP)  are  grouped  with 
the  synthetic  organic  chemicals,  as 
recommended  by  a  commenter.  EPA's 
electronic  template  will  allow  operators 
to  enter  the  delected  level  of  a 
contaminant  in  its  usual  unit.  The 
software  will  do  the  conversion  and 
automatically  enter  in  the  MCL  and 
MCLG  for  that  contaminant  in 
appropriate  units  for  these  reports. 

Detailed  Analysis  of  Section 
141.153(d).  This  section  has  been 
reorganized  so  that  it  now  pertains  only 
to  contaminants  for  which  monitoring  is 
mandatory  under  the  regulations  (except 
Cryptosporidium).  Requirements 
pertaining  to  reporting  of 
Cryptosporidium,  radon,  and 
contaminants  which  a  system  detected 
through  voluntary  monitoring  are  now 
in  §  141.153(e).  The  specific 
contaminants  to  which  the  requirements 
of  §  141.153  applv  are  listed  in 
§  141.153(d)(1). 

In  proposed  §  141.153(d)(2),  EPA 
would  have  required  that  systems 
identify  the  12-month  period  during 
which  the  data  used  to  prepare  the 
report  were  collected.  This  final  rule 
establishes  mandatory  calendar-vear 
reporting  requirements.  Therefore,  this 
section  is  no  longer  necessary  and  is 
deleted  from  this  final  rule. 

In  proposed  §  141.153(d)(3),  EPA 
proposed  that  all  mandatory  data  related 
to  regulated  contaminants,  and 
contaminants  subject  to  mandatory 


monitoring  (with  the  exception  of 
Cryptosporidium),  be  displayed  in  one 
discrete  table.  As  explained  above,  EPA 
is  changing  this  requirement.  Section 
141.153(d)(2)  of  this  rule  provides  that 
all  data  relating  to  detected  regulated 
contaminants,  all  data  relating  to 
unregulated  contaminants  for  which 
monitoring  is  mandatory  under 
§  141.40,  and  all  data  related  to 
contaminants  for  which  monitoring  is 
required  under  §§  141.142  and  141.143 
(except  Cryptosporidium)  be  displayed 
in  one  or  several  tables  as  long  as  these 
tables  are  adjacent  to  one  another  and 
the  reader  does  not  have  to  search  for 
the  information. 

In  response  to  comments  that  finished 
water  should  be  the  focus  of  the  table(s), 
EPA  is  also  clarifying  in 
§  141.153(d)(l)(iii)  that,  for  data 
collected  under  §§  141.142  and  141.143 
(the  Information  Collection  Rule  (ICR)), 
systems  must  report  only  finished  water 
results. 

When  contaminants  are  monitored 
less  than  once  a  year,  the  proposal 
would  have  required  that  the  report 
include  the  latest  result  and  an 
explanation  for  why  the  sample  was  not 
taken  during  the  reporting  period. 
Commenters  had  concerns  with  the 
burden  on  operators  of  developing  an 
explanation  and  with  how  far  back  in 
time  a  system  should  search  for 
monitoring  data.  Commenters  also 
requested  clarification  regarding  how 
long  ICR  data  should  be  reported.  EPA 
has  clarified  these  issues  in 
§  141.153(d)(3).  Reports  containing  data 
on  contaminants  detected  in  previous 
calendar  years  only  need  to  include  the 
date  of  the  results  and  a  statement 
indicating  that  the  data  are  from  the 
most  recent  testing  done  in  accordance 
with  the  regulations.  No  data  older  than 
five  years  need  be  included  in  the  first 
or  subsequent  reports 
(§  141.153(d)(3)(i)).  Results  of  ICR 
monitoring  need  only  be  included  for 
five  years  or  until  the  detected 
contaminant  becomes  regulated, 
whichever  comes  first 
(§141.153(d)(3)(ii)). 

In  response  to  comments, 
§  141.153(d)(4)  of  this  final  rule 
specifies  more  precisely  the  data  which 
must  be  included  in  the  table(s)  for 
regulated  contaminants.  As  explained 
above,  EPA  is  making  a  minor  change  to 
the  proposed  requirement  that  the  MCL 
must  be  expressed  as  a  whole  number. 
Instead,  the  final  rule  requires  that  the 
MCL  must  be  expressed  as  a  number 
equal  to  or  greater  than  1.0.  The  MCLG 
and  detected  contaminant  level  must  be 
expressed  in  the  same  units  as  the  MCL. 

The  proposed  rule  required  that  only 
the  highest  number  reported  to 


demonstrate  compliance  with  the  MCL 
should  be  included  in  the  table. 
However,  in  a  major  change  from  the 
proposal,  the  final  regulation  requires 
that,  for  contaminants  for  which 
compliance  with  the  MCL  is  determined 
by  calculating  an  average  of  several 
samples,  the  range  of  results  must  also 
be  included.  When  compliance  with  the 
MCL  is  calculated  at  a  number  of 
sampling  points  by  averaging  quarterly 
samples,  the  report  must  include  the 
highest  average  of  any  of  the  sampling 
points  and  the  range  of  all  samples 
(§141.153{d)(4)(iv)(B)).  When 
compliance  is  based  on  a  system-wide 
average,  the  reports  must  include  that 
average  and  the  range  of  all  samples 
(§141.153(d)(4)(iv)(C)). 

Some  commenters  pointed  out  that 
under  certain  conditions  averages  may 
be  rounded  to  the  same  significant 
number  of  decimals  as  the  MCL.  For 
example,  if  the  MCL  for  selenium  is  0.05 
mg/1  and  the  average  of  4  samples  is 
0.052  mg/1,  the  system  is  considered  in 
compliance  with  the  MCL  because  the 
average  result  can  be  rounded  to  0.05 
mg/1.  These  commenters  expressed 
concerned  that,  in  the  CCR,  when  the 
MCL  is  expressed  as  50  ppb,  the  results 
would  have  to  be  reported  as  52  ppb 
leading  customers  to  believe  that  the 
system  was  in  non-compliance.  This 
was  not  the  Agency's  intent.  The 
Agency  has  clarified  in  a  Note  in 
§  141.153(d)(4)(iv)(C)  that  when 
rounding  is  allowed  for  compliance 
purposes,  it  should  be  done  prior  to 
multiplying  the  average  number  by  the 
factor  necessary  to  report  the  results  in 
the  same  units  as  the  MCL. 

For  turbidity,  as  requested  by 
commenters,  the  final  regulations 
contain  separate  requirements  for:  (1) 
Systems  which  are  required  to  install 
filtration  but  have  not  yet  done  so  and 
for  which  turbidity  has  an  MCL 
(§  141.153(d)(4)(v)(A)),  (2)  systems 
which  meet  the  filtration  avoidance 
criteria  (§  141.153(d)(4)(v)(B)),  and  (3) 
systems  which  filter 
(§  141.153(d)(4)(v)(C)),  These 
requirements  are  designed  to  mirror  the 
requirements  for  contaminants  subject 
to  an  MCL  by  giving  customers 
information  about  the  range  of 
conditions  encountered  by  the  system. 

The  final  regulations  also  contain,  in 
§  141. 153(d)(4)(vi),  specific 
requirements  for  reporting  of  lead  and 
copper  data.  In  addition  to  the  90th 
percentile  value  of  the  latest  round  of 
sampling,  which  customers  can 
compare  to  the  action  level  and  which 
is  equivalent  to  an  "average"  value  for 
other  contaminants,  the  regulations 
require  reporting  the  number  of 
sampling  sites  that  exceeded  the  action 
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level.  This  will  help  customers 
understand  that  while  a  water  system 
may  be  in  compliance  with  the  action 
level,  people  in  certain  homes  may  be 
exposed  to  lead  or  copper  above  that 
level. 

Finally,  for  reporting  of  total 
coliforms.  as  suggested  by  some 
commenters,  the  regulations  require  that 
the  highest  monthly  number  of  positive 
samples  be  reported  for  systems  which 
collect  fewer  than  40  samples  per  month 
(§  141.153(d)(4)(vii)).  Systems  which 
collect  40  samples  or  more  per  month 
must  report  the  highest  monthly 
percentage  of  positive  samples 
(§  141.153{d)(4)(vii)).  For  fecal 
coliforms,  reports  must  include  the  total 
number  of  positive  samples 
(§141.153(d)(4)(viii)). 

The  proposed  rule  required  water 
systems  to  include  in  the  table  the  likely 
source  of  any  detected  regulated 
contaminant.  EPA  noted  that  it  expected 
systems  to  describe  these  sources  in 
generic  terms  such  as  "agricultural 
runoff  or  "petrochemical  plants" 
unless  the  system  had  information 
obtained  through  source  water 
assessments  or  other  means  that  would 
allow  the  report  to  be  more  specific. 
EPA  also  provided  a  generic  listing  of 
potential  sources  in  appendix  A  (now 
titled  appendix  B)  to  help  systems  who 
had  no  other  available  information.  In 
general,  commenters  found  proposed 
appendix  A  useful,  but  some  expressed 
concern  that  the  list  of  sources  for  each 
contaminant  was  mandatory  and  that  a 
report  would  have  to  include  all  listed 
sources  even  if  the  operator  knew  that 
such  contaminant  sources  could  not 
exist  in  the  system's  location  (e.g.. 
cherry  orchards  in  Alaska).  EPA's  intent 
is  for  this  information  to  be  as  specific 
as  possible.  If  a  system  has  specific 
information  through  source  water 
assessments  or  other  means,  that 
information  should  be  included  in  the 
report.  In  the  absence  of  specific 
information  the  system  can  choose  from 
among  the  sources  listed  in  appendix  B 
those  that  best  fit  its  situation.  EPA  has 
clarified  the  requirement  in 
§141.153(d)(4)(ix).  If  the  system 
believes  that  none  of  the  sources  listed 
in  appendix  B  clearly  fit  the  system's 
situation,  the  report  could  include  a 
footnote  explaining  that  the  typical 
sources  of  the  contaminants  are 
included  in  the  table  but  do  not  exist  in 
the  source  water  areas  to  the  best  of  the 
system's  knowledge.  EPA  has  also  made 
some  minor  changes  to  the  sources 
listed  in  the  proposal,  pursuant  to 
comments  received. 

EPA  has  also  revised  the  language  of 
proposed  §  141.153(d)(1)  (iii)(F),  now 
§  141.153(d)(5).  to  clarify  that  separate 


data  for  multiple  raw  drinking  water 
sources  for  one  community  water 
system  are  only  necessary  when  the 
drinking  water  sources  remain  separate 
throughout  the  treatment  plants  and  the 
distribution  system,  and  to  clearly 
include  an  option  of  doing  several 
reports  rather  than  one  if  the  amount  of 
data  proved  cumbersome. 

In  §  141.153(d)(3)(iv),  EPA  proposed 
to  require  that  community  water 
systems  include  specific  information  in 
their  consumer  confidence  reports  for 
every  regulated  contaminant  detected  in 
violation  of  an  MCL  or  exceeding  an 
action  level.  In  general,  commenters 
were  supportive  of  the  requirement  as 
proposed  and  this  section  is 
promulgated  as  proposed  with  minor 
technical  clarifications.  Revised 
§  141.153(d)(6)  requires  that  the  table(s) 
identify  violations  of  MCLs  and 
treatment  techniques.  The  report  must 
include:  (1)  An  explanation  of  the 
violation,  including  its  length,  which 
may  be  measured  in  consecutive  days  or 
weeks,  or  in  repeated  occurrences,  (2) 
the  potential  health  effects  using  the 
appropriate  language  of  appendix  C,  and 
(3)  the  actions  taken  by  the  system  to 
address  the  violation. 

In  proposed  §  141.153(d)(3)(v),  EPA 
included  a  requirement  that  systems 
report  the  highest  detected  level  of 
unregulated  contaminants.  Several 
commenters  pointed  out  that  averages 
would  be  more  representative  of  the 
quality  of  the  water.  EPA  agrees,  so,  to 
conform  with  decisions  regarding 
regulated  contaminants,  today's  rule 
requires  at  §  141.153(d)(7)  that  reports 
include  the  average  and  range  of 
detected  unregulated  contaminants. 

4.  Information  on  Other  Contaminants 

Section  141.153(e)  of  the  final  rule 
specifies  the  information  to  be  included 
in  the  reports  for  Cryptosporidium, 
radon,  and  contaminants  detected 
through  voluntary  monitoring.  This 
information  can  be  displayed  anywhere 
in  the  report  that  the  operator  chooses. 

In  §  141.153(d)(4).  the  proposal 
required  systems  to  include  information 
on  Cryptosporidium  whether  it  is 
detected  in  compliance  with  the  ICR 
regulations  or  through  voluntary 
monitoring  performed  by  a  system. 
Many  commenters  believed  that  this 
section  required  detailed  explanation 
regarding  sampling  and  analysis 
protocols.  This  is  not  EPA's  intent.  The 
Agency  believes  that  the  information 
can  be  presented  in  a  succinct  statement 
that  indicates  whether  Cryptosporidium 
has  been  found  and  whether  it  was 
found  in  the  source  water  or  finished 
water.  The  systems  are  free  to  provide 
their  interpretation  of  the  significance  of 


these  results.  EPA  has  modified  the 
language  of  this  requirement,  codified  in 
§  141.153(e)(1),  to  make  its  intent 
clearer. 

When  a  system  detects  radon,  the 
Agency  proposed  that  the  reports 
include  the  results  of  the  monitoring, 
information  on  how  the  monitoring  was 
performed,  and  an  explanation  of  the 
significance  of  the  results.  EPA  stated 
that  it  would  provide  examples  in 
guidance  of  what  such  an  explanation 
might  be.  Some  commenters  objected  to 
this  requirement.  Other  commenters 
were  concerned  that  the  requirement 
would  require  detailed  explanations  of 
sampling  and  analysis  techniques.  As 
with  Cryptosporidium,  EPA's  intent  was 
to  give  as  much  flexibility  as  feasible  to 
the  systems  and  to  use  guidance  to  help 
systems  which  detect  radon  comply 
with  the  requirement.  The  final 
regulations  continue  to  require  reportmg 
of  radon  detections  but  EPA  has 
modified  the  language  in  §  141.153(e)(2) 
to  clarify  its  intent. 

When  a  system  detects  any  other 
unregulated  contaminant  through 
voluntar\-  monitoring,  the  proposed  rule 
strongly  encouraged  systems  to  include 
the  results  of  such  monitoring  if  the 
presence  of  that  contaminant  was  a 
reason  for  concern.  EPA  recommended 
that  systems  determine  whether  there 
was  a  health  advisory  or  a  proposed 
NPDWR  for  that  contaminant  in  order  to 
determine  whether  there  may  t>e  a 
health  concern. 

Many  commenters  objected  to  this 
recommendation,  while  others  asked 
that  it  be  mandatory.  EPA  believes  that, 
in  order  for  the  public  to  make  well- 
informed  health  decisions,  the  reports 
should  contain  information  available  to 
the  systems  on  any  contaminant  which 
may  have  an  impact  on  the  health  of 
persons,  whether  or  not  monitoring  for 
that  contaminant  is  currently  required. 
The  Agency  believes  that  requiring  such 
reporting  is  authorized  under  both 
section  1414(c)(4)(B)  (which  states  that 
the  contents  of  the  report  must  include, 
but  not  be  limited  to,  certain  items)  and 
section  1445(a)(1)(A)  (which  authorizes 
the  Administrator  to  require  water 
systems  to  report  information  to  the 
public  on  unregulated  contaminants). 
On  the  other  hand,  the  Agency  does  not 
want  to  discourage  systems  from 
performing  additional  voluntar\' 
monitoring  by  requiring  disclosure  of 
information  which  they  could  not 
explain.  Therefore,  the  Agency  is 
including  this  provision  in  the  final  rule 
as  proposed. 
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5.  Compliance  With  National  Primary 
Drinking  Water  Regulations 

In  the  proposed  rule,  the  Agency 
required  that  reports  contain 
information  on  all  NPDWR  violations 
other  than  those  discussed  above.  This 
information  was  to  include  a  clear  and 
readily  imderstandable  explanation  of 
the  violation  and  its  health  significance. 
EPA  requested  comments  on  the  need  to 
include  all  N'PDWR  violations  as  listed 
in  proposed  §  141.153(e).  and  on  how 
detailed  the  explanation  should  be. 

The  majority  of  commenters  agreed 
that  all  violations,  not  just  those  posing 
a  health  risk,  should  be  reported  in  the 
CCR.  Commenters  stated  that  increased 
awareness  of  violations  would  lead  to 
increased  compliance  with  regulations. 
Some  commenters,  however,  argued  that 
this  requirement  would  duplicate  the 
public  notification  (PN)  requirements, 
and  that  minor  violations  that  do  not 
have  a  direct  impact  on  health  should 
not  be  reported  in  the  CCR. 

The  Statute  clearly  requires  some 
duplication  between  CCR  and  PN 
requirements  since  both  provisions 
mandate  reporting  of  violations.  Since 
neither  the  PN  nor  the  CCR  can  assure 
complete  notification  of  all  consumers, 
in  many  instances  the  information  will 
not  be  repetitive  for  the  public.  The 
Agency  will  explore  in  its  revisions  to 
the  PN  rule  the  feasibility  of  allowing 
the  CCR  to  serve  as  PN  for  some 
violations,  thereby  eliminating  some 
duplication.  States  can  use  their 
authority  to  promulgate  alternative 
requirements  in  accordance  with 
§  141.151(e)  to  modify  this  requirement 
for  the  purpose  of  their  final  regulation. 

The  Agency  is  retaining  the 
requirement  that  CCRs  report  all 
NPDWR  violations  but  is  clarifying 
proposed  §  141.153(e),  now  §  141.153(f). 

To  aid  readers,  the  Agency  is  placing 
in  the  introductory  paragraph  the 
requirements  which  apply  to  all 
violations.  The  Agency  is  not 
prescribing  any  mandatory  language  to 
describe  the  health  significance  of 
monitoring  and  reporting  violations, 
violations  of  recordkeeping  or  special 
monitoring  requirements,  or  violations 
of  the  terms  of  a  variance,  an  exemption, 
or  an  administrative  or  judicial  order 
because  the  explanation  has  to  be 
tailored  to  the  circumstances  of  the 
violation.  In  some  cases,  there  may  be 
no  health  significance — for  example, 
failure  to  send  a  report  on  time.  In  other 
cases,  the  system  should  use  the  health 
effect  language  of  appendix  C — for 
example,  repeated  failure  to  perform 
required  monitoring  for  a  contaminant 
with  acute  health  effects. 


The  Agency  also  notes  that  the  length 
of  violation  means  the  period  of  time 
during  which  a  system  does  not  have 
positive  evidence  that  it  has  returned  to 
compliance.  If  a  system  does  not  sample 
for  an  entire  quarter,  the  report  should 
state  that  the  violation  lasted  for  a 
quarter.  It  is  also  possible  that  a  system 
would  be  in  violation  for  the  first  and 
third  quarters  of  a  year.  This  should  be 
explained  in  the  report. 

Several  commenters  pointed  out  that 
the  language  contained  in  proposed 
§  141.154(b)  for  violations  of  the  surface 
water  treatment  rule  was  cumbersome 
and  difficult  to  understand.  EPA  agrees, 
so  this  language  has  been  simplified  and 
is  now  included  in  §  141.153(f)(2).  The 
language  is  mandatory  for  systems 
which  have  failed  to  install  adequate 
filtration  or  disinfection  treatment,  or 
have  had  failure  of  such  equipment 
which  constitutes  a  violation  of  the 
regulations,  and  for  systems  which  fail 
to  follow  proper  procedures  to  avoid 
filtration. 

EPA  also  received  comments 
indicating  that  the  health  effects 
language  of  proposed  appendix  B  was 
not  appropriate  for  all  violations  of  the 
lead  and  copper  rule.  EPA  agrees,  and 
in  keeping  with  decisions  regarding 
monitoring,  reporting,  and 
recordkeeping  violations  explained 
above,  EPA  is  not  requiring  the  use  of 
final  appendix  C  language  for  these 
violations  when  they  pertain  to  lead  and 
copper.  However,  the  Agency  is 
requiring  the  use  of  appendix  C 
language  for  failures  to  meet  corrosion 
control  requirements,  the  source  water 
treatment  requirements,  and  the  lead 
service  line  replacement  requirements 
(§  141.153(f)(3)). 

One  commenter  pointed  out  that 
discussions  of  violations  of  terms  of 
variances,  exemptions,  or  judicial  orders 
should  be  limited  to  violations 
occurring  during  the  12-month  period 
covered  by  the  report.  EPA  agrees  and 
has  added  this  clarification  for  all 
violations. 

Finally,  commenters  disagreed  with 
the  description  of  Acrylamide  and 
Epichlorohydrin  contained  in  proposed 
§  141.154(b)(2)  and  (3).  EPA  agrees  that 
these  descriptions  may  not  be  adequate. 
In  any  case,  they  are  unnecessary. 
Appendix  B  includes  language 
regarding  the  source  of  these 
contaminants  which  a  system  can  use 
when  it  violates  the  treatment 
technique.  The  proposed  health  effects 
language  has  been  moved  to  appendix  C 
for  the  sake  of  consistency.  Section 
141.153(f)(4)  prescribes  the  use  of  this 
language  for  violation  of  the  treatment 
techniques  for  Acrylamide  and 
Epichlorohydrin. 


6.  Variances  and  Exemptions 

The  proposal  included  a  requirement 
that  reports  must  include  information 
regarding  variances  or  exemptions 
including:  (1)  An  explanation  of  the 
reasons  for  the  variance  or  exemption, 
(2)  the  dates  when  the  variance  or 
exemption  was  issued  and  is  due  for 
renewal,  (3)  a  status  report  on  the  steps 
the  system  is  taking  to  install  treatment, 
find  alternative  sources  of  water,  or 
otherwise  comply  with  the  terms  and 
schedules  for  the  variance  or  exemption, 
and  (4)  a  notice  of  opportunities  for 
public  input  into  the  process.  Many 
people  commented  that  EPA  should 
only  require  a  brief  status  report  on 
compliance  with  the  terms  of  the 
variance  or  exemption.  This  status 
report  is  embodied  by  the  requirements 
of  proposed  §141.153(0(3),  promulgated 
as  §  141.153(g)(3).  EPA  does  not  believe, 
however,  that  this  status  report  would 
make  sense  to  consumers  without  the 
context  that  would  be  provided  by  final 
rule  §  141.153(g)(1)  of  the  final  rule.  The 
Agency  also  notes  that  section 
1414(c)(4)(B)(iv)  of  the  Statute  requires 
reports  to  include  the  basis  on  which 
the  variance  or  exemption  was  granted. 
The  remaining  information  requires 
only  one  or  two  sentences  and  is  not 
burdensome. 

On  the  other  hand,  requiring  a 
complete  explanation  of  the  terms  and 
compliance  schedule  could  be  too  long 
to  fit  in  the  short  summary  report 
envisioned  by  Congress.  Therefore,  the 
Agency  is  promulgating  this 
requirement  in  the  final  rule  as 
proposed  with  a  minor  clarification  that 
the  requirement  applies  to  systems 
currently  operating  under  a  variance  or 
an  exemption. 

7.  Additional  Information 

The  proposed  rule  included  three 
paragraphs  in  response  to  the  statutory 
requirements  that  the  regulations 
include  a  "brief  and  plainly  worded 
explanation  regarding  contaminants  that 
may  reasonably  be  expected  to  be 
present  in  drinking  water,  including 
bottled  water."  As  explained  in  the 
proposal's  preamble,  EPA  interpreted 
this  section  of  the  law  as  a  mandate 
from  Congress  to  include  such  an 
explanation  in  consumer  confidence 
reports,  because  the  people  likely  to 
read  the  regulations  themselves  already 
know  why  drinking  water  contains 
contaminants.  It  is  reasonable  to 
understand  that  Congress  intended  that 
this  explanation  be  provided  to 
customers. 

In  general,  commenters  did  not  have 
many  issues  with  the  language  proposed 
at  §  141.153(g)(l)(i)  and  (ii)  which 
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fulfills  the  statutory  requirement  that  an 
explanation  be  included  in  the 
regulation  but  provides  systems  the 
flexibility  to  adapt  that  explanation  to 
their  specific  circumstances.  There  was 
some  confusion,  however,  as  to  what 
EPA  intended  to  require  regarding 
bottled  water.  Some  conunenters 
believed  that  EPA  meant  for  the  reports 
to  include  results  of  bottled  water 
analysis.  This  is  not  EPA's  intent.  The 
Agency  does  believe,  however,  that  all 
customers  have  a  right  to  know  that 
bottled  water  may  contain 
contaminants,  just  as  tap  water  does, 
and  that  this  was  the  Congressional 
concern  behind  the  requirement  that 
these  regulations  contain  a  statement 
about  bottled  water.  Therefore,  EPA  has 
revised  proposed  §  141.153(g)(1)  (now 
§  141.153(h)(1))  to  combine  the  language 
of  proposed  paragraphs  (iv)  and  (v)  into 
one  mandatory  paragraph.  It  explains 
that  drinking  water,  including  bottled 
water,  may  contain  contaminants,  that 
the  presence  of  contaminants  does  not 
necessarily  indicate  that  the  water  poses 
a  health  risk,  and  that  the  EPA  Safe 
Drinking  Water  Hotline  can  provide 
additional  information  about 
contaminants  and  health  effects. 

EPA  has  slightly  modified  this 
language  to  account  for  the  point  raised 
by  a  commenter  that  some  bottled  water, 
presumably  distilled  water,  contains  no 
detectable  contaminants.  The  language 
of  §  141.153(h)(l)(iii)  is  a  slight 
modification  of  the  proposed  language, 
which  clearly  indicates  that  FDA's 
regulations  must  be  equally  protective 
of  human  health.  This  language  is 
optional. 

In  §  141.153(g)(3),  EPA  proposed  that, 
in  communities  with  a  large  proportion 
of  non-English  speaking  residents,  the 
reports  should,  at  a  minimum,  contain 
some  statement  in  the  appropriate 
language  alerting  customers  to  the 
importance  of  the  report.  Some 
commenters  objected  to  this 
requirement,  arguing  that  it  would  be 
difficult  for  systems  to  ascertain  what 
was  a  large  proportion  of  non-English 
speaking  residents.  EPA  agrees  and  in 
§  141.153(h)(3)  the  final  rule  provides 
that  the  primacy  agency  must  determine 
when  a  population  of  non-English 
speakers  is  sufficiently  large  to  require 
systems  to  take  special  measures  for 
these  residents. 

D.  Required  Health  Information  and 
Rationale 

The  Agency  proposed  at  §  141.154(a) 
that  all  consumer  confidence  reports 
include  a  statement  that  some  people 
may  be  more  vulnerable  to 
contaminants  in  drinking  water  than  the 
general  population.  The  statement 


identified  several  categories  of  people 
who  may  be  particularly  at  risk  from 
infections,  and  encouraged  them  to  seek 
advice  from  their  health  providers.  It 
further  informed  people  that  EPA/CDC 
guidelines  on  appropriate  means  to 
lessen  the  risk  of  infection  from 
Cryptosporidium  can  be  obtained  from 
the  EPA  Safe  Drinking  Water  Hotline 
and  provided  the  number,  as  required 
by  section  1414(c)(4)(A). 

Commenters  were  generally 
supportive  of  this  statement  and 
§  141.154(a)  is  promulgated  as 
proposed,  with  the  clarification  that  the 
CDC  guidelines  pertain  to  "other 
microbial  contaminants"  as  well  as 
Cryptosporidium. 

As  discussed  in  section  III  of  this 
preamble,  the  regulations  require 
additional  educational  material  for  three 
contaminants  if  they  are  detected  above 
50%  of  the  MCL  (arsenic  and  nitrates) 
or  above  the  action  level  in  more  than 
5%  of  homes  sampled  (lead).  These 
requirements  are  codified  at 
§  141.154(b),  (c),  and  (d),  respectively. 

E.  Report  Delivery  and  Recordkeeping 

In  response  to  comments,  some  minor 
modifications  have  been  made  to  this 
section.  First,  commenters  argued  that 
as  written.  §  141.155(a)  implied  that 
systems  could  use  only  the  U.S.  Postal 
Service  to  deliver  reports  to  customers. 
EPA  agrees  that  other  means  of 
delivering  the  reports  could  be  used  as 
long  as  reports  get  into  customers' 
homes.  For  example,  a  system's  water 
meter  readers  could  deliver  the  reports. 
Therefore,  the  regulations  now  state  in 
§  141.155(a)  that  reports  must  be  mailed 
or  otherwise  directly  delivered  to  the 
customer. 

In  proposed  §  141.155(a),  EPA  also 
proposed  that  systems  make  a  good  faith 
effort  to  reach  consumers  who  do  not 
get  water  bills.  The  Agency  discussed  its 
reasons  for  incorporating  flexibility  in 
this  provision  and  included  in  the 
proposal  examples  of  what  such  good 
faith  efforts  might  be:  posting  on  the 
Internet,  publication  of  the  report  in 
subdivision  newsletters,  asking 
landlords  to  post  reports  in  conspicuous 
places.  The  proposal  left  to  the  State  the 
discretion  to  recommend  specific  means 
of  delivery.  Many  commenters  argued 
that  this  was  insufficient  and  that  EPA 
should  mandate  specific  requirements 
designed  to  reach  all  consumers. 

The  Agency  strongly  supports  the 
right  of  all  consumers  to  kiiow  about  the 
quality  of  their  drinking  water  and 
continues  to  believe  that  the  means  to 
reach  consumers  must  be  tailored  to 
specific  situations  and  cannot  be 
mandated  at  the  Federal  level. 
Therefore.  §  141.155(b)  does  not 


prescribe  specific  means  for  reaching 
customers.  However,  to  ensure  that 
systems  are  aware  of  the  variety  of 
means  at  their  disposition.  EPA  has 
clarified  in  the  final  rule  what  it 
considers  an  adequate  good  faith  effort 
and  has  provided  a  menu  of  options 
from  which  the  systems  must  select  the 
most  appropriate  means  to  reach  their 
consumers. 

The  Agency  believes  that  fiexibilitv  in 
these  provisions  is  essential  because  it 
will  take  some  time  for  EPA,  States,  and 
utilities  working  as  partners  to  assess 
the  efficacy  of  various  good  faith  efforts. 
The  Agency  believes  that  this 
assessment  can  be  achieved  through 
voluntary  means.  It  will  require  some 
information  gathering  by  the  States 
regarding  how  systems  are 
implementing  this  provision.  EPA  also 
assumes  that  some  systems  will  attempt 
to  assess  how  effective  their  efforts  are. 
EPA  believes  that  this  evaluation,  which 
can  be  achieved  through  guidance  after 
the  rule  is  in  place,  could  lead  to  more 
effective  use  of  State  and  water  system 
resources. 

In  addition,  based  on  comments 
received  regarding  the  possible  use  of 
the  Internet  to  reach  consumers  and  the 
public  at  large,  the  regulations  now 
require  in  §  141.155(f)  that  systems 
serving  100,000  or  more  people  post 
their  current  year's  report  on  the 
Internet.  These  sy.stems  serve  almost 
50%  of  the  population  served  by 
community  water  systems  and  several  of 
these  larger  systems  already  post  their 
reports  on  the  Internet.  In  addition.  EPA 
will  work  with  the  States  to  make 
reports  of  systems  serving  more  than 
10,000  people  available  on  the  Internet 
within  the  next  few  years.  Eventually, 
EPA  expects  that  reports  on  the  water 
consumed  by  more  than  90%  of  persons 
served  by  community  water  systems 
will  be  readily  available  through  the 
Internet.  This  would  allow  most 
consumers  to  go  to  their  public  librarv 
and  have  access  to  information  from  the 
variety  of  systems  whose  water  thev 
may  consume. 

EPA  will  also  work  with  the  systems 
to  ensure  that  the  reports  placed  on  the 
Internet  are  accessible  through  EPA's 
drinking  water  web  site  (www.epa.gov/ 
safewate;-).  EPA's  site  provides 
educational  background  on  manv  of  the 
report's  terms  and  concepts.  It  offers 
resources  such  as  fact  sheets  on 
drinking  water  regulations  and  on  the 
potential  health  effects  of  each  regulated 
contaminant.  The  site  provides  e-mail 
and  telephone  links  so  that  "onsumers 
can  get  answers  to  individual  questions. 
A  state-by-state  listing  wih  provide 
information  on  the  source  water 
assessments  referred  to  in  the  reports. 
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Other  EPA  web  sites,  such  as  Surf  Your 
Watershed  and  the  Index  of  Watershed 
Indicators,  give  consumers  access  to 
enormous  amount  of  data  and 
information  about  source  water. 
Beginning  in  late  1999,  the  web  site  will 
also  provide  access  to  EPA's  National 
Contaminant  Occurrence  Database 
which  will  contain  information 
regarding  contaminants  detected  in 
source  water  and  finished  water. 

Some  commenters  suggested  that  a 
deadline  be  included  in  the  regulations 
for  mailing  of  the  report  to  the  State. 
The  Agency  agrees,  so  §  141.155(c) 
provides  that  reports  be  mailed  to  the 
State  at  the  same  time  that  thev  are 
distributed  to  customers,  followed 
within  three  months  by  a  certification 
that  reports  were  distributed,  and  that 
the  information  contained  in  the  reports 
is  correct  and  consistent  with 
previously  submitted  data. 

Section  141.155(c)  of  the  proposal 
would  have  required  a  water  system  to 
mail  a  copy  of  its  consumer  confidence 
report  to  any  other  agency  in  the  State 
with  jurisdiction  over  community  water 
systems.  This  could  include  public 
utility  commissions,  if  they  have 
jurisdiction  over  rate  making;  public 
health  agencies,  which  may  either  have 
primary  jurisdiction  over  water  systems 
or  share  that  jurisdiction  with  other 
agencies;  State  environmental  agencies; 
and  State  agricultural  or  natural 
resource  agencies,  if  they  have 
jurisdiction  over  water  rights,  wells,  or 
other  aspects  of  the  system's  source 
water.  This  section  also  authorized  the 
State  Director  to  designate  any  other 
agencies  or  clearinghouses  to  which  he 
could  require  that  systems  send  copies 
of  their  reports.  Commenters  argued  that 
systems,  particularly  small  systems, 
may  routinely  deal  only  with  the 
primacy  agency  and  not  know  of  the 
other  agencies  listed  in  the  proposal. 
EPA  agrees,  and  the  final  regulations 
provide  that  systems  need  only  mail 
additional  copies  of  the  report  if 
required  by  the  primacy  agency 

Finally,  as  suggested  by  commenters, 
the  Agency  has  added  a  five-year 
recordkeeping  requirement  for  these 
reports  §  141.155(h). 

F.  Special  State  Implementation  and 
Primacy  Requirements,  and  Rationale 

Several  commenters  objected  to  EPA's 
proposal  that  States  must  adopt  the 
requirements  promulgated  today  (or 
alternative  requirements  as  provided  by 
§  141.151)  in  order  to  maintain  primacy. 
These  commenters  based  their  rationale 
on  the  fact  that  the  consumer 
confidence  reports  are  not  considered 
National  Primary  Drinking  Water 
Regulations  (NPDWRs)  under  the 


statute.  EPA  agrees  that  these 
regulations  are  not  NPDWRs  as  defined 
under  SDWA  section  1401.  However, 
EPA  believes  that  it  can  require  States 
to  adopt  these  requirements  under  the 
authority  of  section  1413(a)(2)  which 
requires  States  to  adopt  and  implement 
adequate  procedures  for  enforcement  of 
NPDWRs.  EPA  believes  that  these 
reports  contain  data  which  provide  the 
public  with  information  which  can  be 
used  to  promote  compliance  with  the 
regulations.  Moreover,  these  reports  are 
required  under  section  1414  of  the 
SDWA  which  is  the  enforcement 
provision  of  the  Act  for  the  public  water 
supply  supervision  program.  EPA 
believes  therefore  that  Congress 
intended  these  reports  to  be  treated  as 
necessary  for  enforcement  pursuant  to 
section  1413(a)(2),  similar  to  public 
notification  requirements  (also  under 
section  1414)  which  EPA  has  treated  as 
a  primacy  requirement  under  section 
1413(a)(2').  Therefore,  EPA  is 
promulgating  §  142.16(f)  as  "proposed. 

The  proposed  regulation  included  a 
provision  §  142.16(f)(2)  that  would  have 
given  States  two  options  in  discharging 
their  responsibility  to  make  reports 
available  to  the  public.  They  could  keep 
the  reports  themselves,  or  simply 
maintain  a  list  of  operators'  phone 
numbers  which  could  be  provided  to 
the  public. 

Many  States  objected  to  having  to 
serve  as  clearinghouses  for  these 
reports.  They  argued  that  the 
certification  required  by  §  141.155(c) 
would  be  sufficient  for  ascertaining 
compliance  with  these  regulations.  They 
also  argued  that  maintaining  the  reports 
would  require  manpower  and  filing 
space.  Some  States  also  objected  to  the 
requirement  that  they  maintain  a  list  of 
operators'  telephone  numbers.  Most 
believed  that  it  was  unnecessary 
because  they  already  have  such  lists,  but 
others  said  that  it  would  be 
burdensome. 

Most  members  of  the  public  who 
submitted  comments  believed,  however, 
that  easy  access  to  reports  by  all 
members  of  the  public  was  an  essential 
element  of  any  right-to-know  regulation. 
Their  comments  were  echoed  by 
consumer  advocates  who  requested  a 
national  clearinghouse. 

Based  on  all  the  comments  received, 
EPA  now  believes  that  it  is  important 
for  the  States  to  maintain  copies  of  the 
reports  for  two  reasons.  First,  the 
Agency  is  convinced  that  there  must  be 
some  access  provided  to  the  general 
public  to  reports  other  than  from  their 
own  system.  People  with  special  needs 
may  need  to  know  about  drinking  water 
quality  in  other  parts  of  the  country 
when  they  travel,  or  might  want  to 


check  a  report  from  another  part  of  the 
country  when  planning  a  move.  Second, 
EPA  believes  that  States  themselves 
would  want  to  have  easy  access  to  the 
reports  in  order  to  make  decisions  on 
how  to  exercise  their  flexibility  to  adopt 
alternative  requirements,  and  in  order  to 
seek  good  new  ideas  for  the  reports. 
EPA  is  therefore  requiring  at 
§  142.16(f)(2)  that  States  make  reports 
available  to  the  public  upon  request  and 
at  §  142.16(f)(3)  that  States  maintain  a 
copy  of  the  reports  for  one  year.  This 
does  not  mean  that  all  reports  must  be 
housed  in  one  central  location.  Large 
States  with  field  offices  could  maintain 
the  reports  in  those  offices.  States  could 
also  arrange  with  an  independent 
clearinghouse  to  make  the  reports 
available  to  the  public.  The  option  that 
States  maintain  lists  of  the  operators' 
telephone  numbers  has  been  deleted. 

Some  commenters  asked  for 
clarification  regarding  implementation 
of  the  regulations  during  the  interim 
period  between  effective  date  of  the 
federal  requirements  and  effective  date 
of  State  requirements.  During  this 
interim  period.  EPA  must  enforce  the 
regulation  in  lieu  of  the  States;  however, 
the  systems  will  submit  their  reports  to 
the  primacy  agency.  Therefore,  a 
provision  has  been  added  in 
§  142.16(0(4)  which  clarifies  that  States 
must  report  violations  to  EPA  so  that 
EPA  can  take  enforcement  action  as 
appropriate.  Note  that  EPA  interprets  its 
regulations  on  primacy  State  reporting 
at  §  142.14(a)  to  require  reporting  of 
CCR  violations.  The  term  "national 
primary  drinking  water  regulations"  in 
that  section  refers  generally  to  the 
regulations  EPA  has  codified  in  40  CFR 
part  141  (entitled  National  Primary 
Drinking  Water  Regulations),  including 
today's  regulations,  rather  than  the 
somewhat  narrower  use  of  the  term 
"primary  drinking  water  regulation" 
under  section  1401  of  SDWA.  Today's 
rule  at  §  142.16(f)(4)  is  intended  merely 
to  clarify  the  intent  of  §  142.15(a)(1) 
with  respect  to  consumer  confidence 
reporting. 

G.  Health  Effect  Language  and  Rationale 

In  appendix  B  of  the  proposal,  EPA 
included  brief  statements  on  health 
concerns  of  regulated  contaminants  to 
be  used  when  systems  reported 
detections  in  violation  of  NPDWRs.  The 
Agency  indicated  that  the  language  in 
proposed  appendix  B  was  a  distillation 
of  information  contained  in  EPA  fact 
sheets,  which  were  included  in  the 
docket  for  this  rulemaking.  EPA 
requested  comment  on  the  accuracy  and 
adequacy  of  this  language.  EPA  also 
tested  some  of  these  statements  with  the 
focus  groups.  In  general,  comments 
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were  supportive  and  most  members  of 
the  focus  groups  formed  correct 
opinions  regarding  the  relative  risk  of 
the  various  scenarios  presented  to  them. 
Therefore,  EPA  is  promulgating 
appendix  B,  now  titled  appendix  C,  as 
proposed  with  some  minor 
modifications. 

First,  several  commenters  were 
concerned  that  the  statements 
overstated  risk  and  did  not  clearly 
convey  that  the  basis  for  contaminant 
standard-setting  is  a  probability  that 
certain  effects  might  occur  in  certain 
people,  not  a  certainty.  The  statements 
now  start  with  the  words  "some  people" 
rather  than  "people"  to  convey  the 
probabilistic  nature  of  the  standard- 
setting  process. 

Some  commenters  also  asked  for 
clarification  regarding  the  words  "well 
in  excess  of  the  MCL"  used  in  some  of 
the  statements.  In  the  proposal,  EPA 
used  these  words  to  differentiate 
between  carcinogens  and  chronic 
contaminants  for  which  MCLs  are  set 
with  a  substantial  margin  of  safety.  EPA 
has  reviewed  this  margin  of  safety  and 
is  keeping  the  words  "well  in  excess" 
only  for  contaminants  for  which  the 
MCL  is  at  least  a  thousand  times  lower 
than  the  level  at  which  there  have  been 
any  observed  health  effects. 

Some  commenters  disputed  the 
accuracy  of  some  of  the  health  effects 
noted  for  some  contaminants.  As 
suggested  by  a  commenter,  EPA  has 


reviewed  the  health  effects  noted  in 
EPA's  Integrated  Risk  Information 
System  (IRIS),  which  is  a  peer-reviewed 
compilation  of  the  latest  health 
information  regarding  contaminants. 
The  Agency  made  some  changes  based 
on  this  information.  It  should  be  noted, 
however,  that  appendix  C  does  not,  and 
is  not  intended  to,  catalog  all  possible 
health  effects  for  each  contaminant. 
Rather,  it  is  intended  to  inform 
consumers  of  the  most  significant  and 
probable  health  effects  associated  with 
the  contaminant  in  drinking  water. 

Based  on  comments  received.  EPA 
has  also  removed  the  reference  to  cancer 
for  any  Group  C  ("possible") 
carcinogen.  EPA  believes  that  the 
evidence  of  cancer  for  any  of  these 
contaminants  is  too  weak  to  warrant 
inclusion  in  appendix  C.  All 
contaminant-specific  changes  are 
explained  in  detail  in  the  comment- 
response  document  included  in  the 
docket  for  this  rule. 

V.  Cost  of  the  Rule 

EPA  estimated  the  costs  of  complying 
with  the  requirements  of  the  proposed 
rule  and  described  the  results  of  that 
analysis  in  the  background  information 
for  the  proposed  rule  (63  FR  7618- 
7619).  EPA  has  adjusted  its  estimate  to 
account  for  additional  requirements 
added  in  the  final  rule:  That  systems 
store  a  copy  of  the  report  for  five  years 
after  distributing  it,  and  that  systems 

Cost  Summary  Table 


serving  100,000  or  more  people  place 
their  CCR  on  the  Internet. 

The  costs  of  complying  with  the  rule 
were  evaluated  in  terms  of  fixed  costs 
and  variable  costs.  Fixed  costs  include 
those  costs  that  a  community  water 
system  must  incur  to  comply  with  the 
requirements  regardless  of  how  many 
copies  of  the  report  it  must  deliver. 
These  costs  include  the  costs  associated 
with  reviewing  the  regulations, 
collecting  data  regarding  monitoring 
results  and  MCL  violations,  preparing 
the  technical  content  of  the  consumer 
confidence  report  in  a  format  suitable 
for  distribution,  identifying  the 
recipients  of  the  reports,  and  providing 
instructions  about  report  production. 
Variable  costs  are  costs  that  increase  or 
decrease  along  with  the  number  of 
consumer  confidence  reports  to  be 
delivered.  These  costs  include  costs  of 
producing  the  reports  (costs  of  paper, 
photocopying  or  printing,  and  labels) 
and  postage. 

Based  on  its  analvsis.  the  Agencv 
estimates  the  annual  cost  of  delivering 
a  report  to  every  customer  ser\ed  bv  all 
communitv  water  systems  nationally 
(except  for  California,  which  already 
requires  notices  similar  to  the  consumer 
confidence  reports  in  this  rule)  is 
$20,807,553.  EPA  estimates  that  the 
average  cost  per  system  is 
approximately  S442. 


Some  figures  do  not  add  because  of  rounding 


Number  of 
systems 


Average 
labor  hours 
per  system 


Average 
labor  cost 
per  system 


Other  costs 
per  system 
(e.g.,  post- 
age) 


Total  cost 
for  size  cat- 
egory 


Systems  serving  <  500  

Systems  serving  501-3,300  

Systems  serving  3,301-10,000  

Systems  serving  10,001-50,000  

Systems  serving  >  100,000  

Total  for  all  Systems 

Total  State  or  Primacy  Agency  Cost 

Cost  of  rule  


27,135 

12.983 

3,882 

2,319 

336 


4.9 
13.5 
19.5 
24.6 
25.1 


S49 
135 
468 
787 
803 


S0.35 

248 

816 

2,301 

2.644 


Sl.346.8T5 
4.958.334 
4.983,712 
8,349,790 
1,158.904 


20.807.555 
2.784,692 


23.592.247 


EPA  recognizes  that  these  cost 
estimates  may  appear  understated  to 
many  commenters.  These  commenters 
stressed  several  factors  that  they 
believed  EPA  had  overlooked  or 
significantly  underestimated,  including 
some  factors  that  have  been  discussed 
earlier,  such  as  the  need  to  report  on 
multiple  sources  of  water.  In  particular, 
however,  two  important  trends  emerged 
in  the  comments. 

One  trend  was  represented  by  several 
commenters  from  very  small  systems. 


who  argued  that  any  CCR  would  be  a 
financial  burden  to  them.  In  addition  to 
ignoring  the  Congressional  mandate  for 
the  CCR,  however,  such  commenters 
also  frequently  overlooked  key  factors 
that  will  affect  the  costs  to  small 
systems.  These  factors  include,  first,  the 
statutory  and  regulatory  provisions  for 
waiver  of  delivery'  requirements  for  such 
systems.  EPA  did  not  receive  any 
indications  in  the  comments  submitted 
on  the  proposed  rule  that  State 
Governors  would  not  make  the 


necessary  findmgs  and  certifications  to 
allow  the  smallest  systems  to  post  their 
CCRs  rather  than  deliver  them  to  each 
customer,  or  that  small  systems  would 
not  be  allowed  to  adopt  alternatives  to 
mail  delivery.  Therefore,  the  Agency's 
estimates  refiect  a  significant  use  of 
alternative  nieans  of  distribution  by 
small  systems.  Second.  EPA  anticipates 
that  the  burden  of  preparation  of  the 
CCR  for  small  systems  will  be 
substantially  lessened  by  use  of  report 
templates,  which  will  enable  small 
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systems  to  avoid  the  costs  of  graphically 
designing  reports;  looking  up  and 
copying  information,  such  as  health 
effects  language  or  typical  sources  of 
contamination;  and  calculating  the 
conversions  necessary  to  report 
detections  in  the  form  called  for  by  the 
rule.  Such  templates  will  be  made 
available  by  EPA  and  by  trade 
associations  representing  water  supply 
systems,  and  the  Agency  has  reflected 
the  widespread  use  of  such  templates  in 
its  estimates.  In  addition,  EPA  expects 
that  small  systems  will  receive 
assistance  and  support  from  State 
primacy  agencies  in  collecting  and 
interpreting  data. 

The  second  trend  was  represented  by 
commenters  from  larger  systems,  many 
of  which  already  prepare  and  distribute 
various  reports  to  their  customers.  They 
frequently  suggested  that  use  of 
professional  graphic  designers,  use  of 
multicolor  printing,  use  of  multiple 
pages  for  reports,  and  deliverv  to  larger 
numbers  of  customers  than  incorporated 
into  the  EPA's  cost  estimate  would  lc>ad 
to  higher  costs  than  those  developed  for 
this  proposed  rule.  EPA  recognizes  that 
larger  systems,  in  particular,  may  wish 
to  develop  CCRs  that  have  very  high 
graphic  qualities  that  appeal  to  wide 
audiences,  and  certainly  does  not  want 
to  inhibit  systems  from  making  their 
CCRs  as  appealing  as  possible.  In  such 
cases,  EPA  recognizes,  the  costs  of 
preparation  and  delivery  of  the  CCR  will 
be  greater  than  those  estimated  for  this 
rule. 

The  purpose  of  the  estimate  provided 
in  this  rule,  however,  is  to  indicate  the 
minimum  cost  that  might  be  incurred  by 
a  system  to  comply  with  the 
Congressional  and  regulatory 
requirements.  This  appro.ximation  of  the 
true  cost  of  the  regulations,  as  such, 
does  not  include  the  cost  of 
embellishments  that  systems  mav 
reasonably  find  desirable  but  are  not 
required.  Contrary  to  the  assumptions  of 
some  commenters,  no  costs  of  testing 
source  water  are  properly  attributable  to 
the  costs  of  complying  with  the  CCR 
rule.  EPA  notes  that  even  some  large 
metropolitan  water  systems  have 
succeeded  in  preparing  clear  and 
appealing  water  quality  reports  that  can 
be  placed  on  a  single  sheet  of  paper;  that 
do  not  rely  on  multicolor  printing  but 
are  nevertheless  graphically  distinctive; 
and  that  can  be  delivered  without  the 
very  substantial  increases  in  postage 
costs  suggested  as  necessary  by  some 
commenters.  Therefore,  taking  the  "bare 
bones"  nature  of  the  CCR,  as  well  as  the 
tools  that  will  be  available  for  its 
production  and  the  special  procedures 
that  will  be  allowed  for  its  distribution 
by  small  systems,  EPA  considers  that  its 


estimated  costs  of  compliance  are 
adequate. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  PR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
re>quirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likelv 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safetv.  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  the  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action."  Therefore.  EPA  submitted  this 
action  to  OMB  for  review.  Substantive 
changes  made  in  response  to  OMB 
suggestions  or  recommendations  are 
documented  in  the  public  record. 

B.  Regulatory  Flexibility  Act 
1.  General 

The  Regulatory  Flexibility  Act  (RFA), 
as  amended  by  the  Small  Business 
Regulatory'  Enforcement  Fairness  Act 
(SBREFA),  requires  EPA  to  consider 
explicitly  the  effect  of  proposed 
regulations  on  small  entities.  Under  the 
RFA.  5  U.S.C.  601  et  seq..  an  agency 
must  prepare  a  regulatory  flexibility 
analysis  (RFA)  describing  the  economic 
impact  of  a  rule  on  small  entities  as  part 
of  rulemaking.  However,  under  section 
605(b)  of  the  RFA.  if  EPA  certifies  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  sut)stantial 
number  of  small  entities,  EPA  is  not 
required  to  prepare  a  RFA. 

EPA  has  determined  that  this  rule  will 
affect  small  water  utilities,  since  it  is 
applicable  to  all  community  water 
systems,  including  small  systems. 
However,  EPA  has  estimated  the  impact 
of  the  rule  and  concluded  that  the 
impact  of  the  rule  will  not  be 


significant.  Therefore,  the  Administrator 
is  today  certifying,  pursuant  to  section 
605(b)  of  the  RFA,  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  basis  for  this  certification  is  as 
follows:  the  annualized  compliance 
costs  of  the  rule  represent  less  than  one 
percent  of  sales  for  small  businesses  and 
less  than  one  percent  of  revenues  for 
small  governments.  For  this  analysis, 
EPA  selected  systems  serving  10,000  or 
fewer  persons  as  the  criterion  for  small 
water  systems  and  therefore  as  the 
definition  of  small  entity  for  the 
purposes  of  the  RFA.  This  is  the  cut-off 
level  specified  by  Congress  in  this 
provision  for  small  system  flexibility  in 
delivery  of  the  reports.  Because  this 
does  not  correspond  to  the  definition 
established  under  the  RFA,  EPA 
consulted  with  the  Small  Business 
Administration  (SBA)  on  the  use  of  this 
alternative  definition  (see  next  section). 
Further  information  supporting  this 
certification  is  available  in  the  public 
docket  for  this  rule. 

Since  the  Administrator  is  certifying 
this  rule,  the  Agency  did  not  prepare  a 
Regulatory  Flexibility  Analysis. 
Nevertheless,  the  Agency  has  conducted 
outreach  to  address  the  small-entity 
impacts  that  do  exist  and  to  gather 
information.  The  Agency  also  has 
structured  the  rule  to  avoid  significant 
impacts  on  a  substantial  number  of 
small  entities  by  providing  flexibility  to 
community  water  systems  in  the  design 
of  consumer  confidence  reports;  offering 
them  the  choice  to  use  a  simplified 
format  to  prepare  the  reports;  and 
incorporating  procedures  by  which 
small  systems  can  make  reports 
available  to  their  customers  by  methods 
other  than  mailing.  Further,  the  Agency 
notes  that  in  general  the  regulations 
issued  under  SDWA  place  a  lesser 
burden  on  small  systems,  for  example, 
for  most  regulated  contaminants,  small 
systems  have  to  collect  fewer  samples. 
Therefore,  small  systems  operators  will 
have  significantly  less  information  to 
report  in  consumer  confidence  reports. 

2.  Use  of  Alternative  Definition 

As  discussed  at  length  in  the 
preamble  to  the  proposed  rule.  EPA  is 
defining,  for  the  purposes  of  this  rule- 
making, a  "small  entity"  as  a  public 
water  system  that  serves  10,000  or  fewer 
people.  In  the  proposal.  EPA  requested 
comments  on  the  issue.  The  Agency's 
review  of  those  comments  showed  thai 
stakeholders  support  the  proposed 
definition.  The  SBA  Office  of  Advocacy 
agreed  with  the  Agency's  choice  of 
systems  serving  10,000  or  fewer  people 
for  an  alternative  small  business 
definition  for  this  rulemaking.  EPA 
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intends  to  define  "small  entity"  in  the 
same  way  for  regulatory  flexibility 
assessments  under  the  RFA  for  all  future 
drinking  water  regulations. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  OMB  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  1832.01)  and 
a  copy  may  be  obtained  from  Sandy 
Farmer,  OP  Regulatory  Information 
Division,  U.S.  Environmental  Protection 
Agency  (2137),  401  M  Street  SW, 
Washington,  DC  20460  or  by  calhng 
(202)  260-2740.  The  information 
collection  requirements  are  not  effective 
until  OMB  approves  them. 

This  information  is  being  collected  in 
order  to  fulfill  the  statutory 
requirements  of  section  114(c)(4)  of  the 
Safe  Drinking  Water  Act  Amendments 
of  1996  (Public  Law  104-182)  enacted 
August  6,  1996.  Responses  are 
mandatory. 

The  burden  to  the  regulated 
community  is  based  on  the  cost  of  the 
rule  discussed  under  section  V.  The 
burden  to  community  water  systems  is 
approximately  460,000  hours  at  an 
annual  cost  of  $20,807,555.  The 
estimated  number  of  respondents  is 
47.040  community  water  systems.  The 
frequency  of  responses  is  annual.  The 
average  burden  per  response  is 
approximately  10  hours.  The  annual 
burden  to  EPA  and  State  primacy 
agencies  over  three  years  is  based  on  3 
elements:  preparing  reports  for  some 
small  community  water  systems, 
receiving  and  reviewing  reports,  and 
filing  reports.  EPA  estimates  the  annual 
burden  incurred  by  implementing 
agencies  for  activities  associated  with 
the  proposed  regulations  to  be 
approximately  98,230  hours  at  an 
annual  cost  of  $2,784,692. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to,  or  for,  a 
Federal  Agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  way  to  comply  with  any 
previous  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 


information:  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  Director,  OPPE 
Regulatory  Information  Division:  U.S. 
Environmental  Protection  Agencv 
(2137).  401  M  St..  SW.,  Washington.  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th  St., 
NW.,  Washington,  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 
Comments  are  requested  within 
September  18.  1998.  Include  the  ICR 
number  in  any  correspondence. 

D.  Enhancing  the  Intergovernmental 
Partnership 

Unless  the  Federal  government 
provides  funds  for  State,  local,  or  Tribal 
governments  to  pay  the  direct  costs  of 
implementing  a  Federal  mandate  upon 
them.  Executive  Order  12875. 
"Enhancing  Intergovernmental 
Partnerships,"  October  26,  1993, 
requires  an  agency  to  consult  with  State, 
tribal,  and  local  entities  in  the 
development  of  rules  that  will  affect 
them,  provide  OMB  a  description  of  the 
issues  raised,  and  provide  an  Agency 
statement  supporting  the  need  to  issue 
the  regulation.  As  described  in  section 
II  of  the  Supplementary  Information 
above.  EPA  held  extensive  meetings 
with  a  wide  variety  of  State,  tribal,  and 
local  representatives,  who  provided 
meaningful  and  timely  input  in  the 
development  of  the  proposed  rule. 
Summaries  of  the  meetings  have  been 
included  in  the  public  docket  for  this 
rulemaking. 

E.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfiinded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement  including  a  cost-benefit 
analysis,  for  any  proposed  and  final 
rules  with  "Federal  Mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate. 


or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMR.^  generally  requires  EPA  to 
identif\'  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
applv  when  they  are  inconsistent  with 
applicable  law.  Moreover  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful,  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates  and 
informing,  educating  and  advising  small 
governments  on  compliance  with  the 
regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
mav  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
the  private  sector,  in  any  one  year. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  of  202  and  205 
of  the  UMRA.  This  rule  will  establish 
requirements  that  affect  small 
community  water  systems.  However, 
EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments  because  the 
regulation  requires  minimal  expenditure 
of  resources.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  section 
203  of  UMRA. 

F.  Environmental  Justice 

Pursuant  to  Executive  Order  12898 
(59  FR  7629,  Februarv'  16.  1994).  The 
Agencv  has  considered  environmental 
justice  related  issues  with  regard  to  the 
potential  impacts  of  this  action  on  the 
environmental  and  health  conditions  in 
low-income  and  minority  communities. 
The  Agency  believes  that  two  of  today's 
proposed  requirements  will  h^^ 
particularly  beneficial  to  these 
communities.  One  is  that  community 
water  systems  must  include  information 
in  language  other  than  English  if  a 
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significant  portion  of  the  population,  as 
determined  by  the  Primacv  Agency, 
does  not  speak  English.  The  other  is  that 
systems  must  make  a  good  faith  effort  to 
reach  consumers  who  are  not  bill  paying 
customers. 

G.  Risk  to  Children  Analysis 

On  April  23,  1997.  the  President 
issued  Executive  Order  13045.  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks  (62  FR  1988).  A  'covered 
regulatory  action"  is  defined  in  section 
2-202  as  a  substantive  action  in  a 
rulemaking  that  (a)  is  likely  to  result  in 
a  rule  that  may  be  "economically 
significant"  under  Executive  Order 
12866  and  (b)  concerns  an 
environmental  health  risk  or  safety  risk 
that  an  agency  has  reason  to  believe  may 
disproportionally  affect  children.  If  the 
regulatory  action  meets  both  criteria,  the 
Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  a  "covered  regulatory  action"  as 
defined  in  the  Order  because  it  is  not 
economically  significant  (see  section  V 
above).  EPA  believes,  however,  that  the 
rule  has  the  potential  to  reduce  risks  to 
children. 

This  regulation  on  consumer 
confidence  reports  addresses  the 
particular  risks  that  certain 
contaminants  in  drinking  water  may 
pose  to  children.  The  regulation 
requires  that  the  reports  include 
additional  information  aimed  at  parents 
of  young  children  when  lead  or  nitrates 
are  detected  in  a  system's  water  above 
certain  levels.  The  health  effects 
language  provided  in  appendix  C  of  the 
rule  identifies  risks  to  infants  and 
children  from  drinking  water  containing 
lead,  nitrate,  or  nitrite  in  excess  of 
specified  levels. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act.  the  Agency  is  required  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standard  bodies.  Where 
available  and  potentially  applicable 
voluntary  consensus  standards  are  not 


used  by  EPA.  the  Act  requires  the 
Agency  to  provide  Congress,  through 
the  Office  of  Management  and  Budget, 
an  explanation  of  the  reasons  for  not 
using  such  standards.  Because  this  rule 
does  not  involve  or  require  the  use  of 
any  technical  standards.  EPA  does  not 
believe  that  this  Act  is  applicable  to  this 
rule.  Moreover,  EPA  is  unaware  of  any 
voluntary  consensus  standards  relevant 
to  this  rulemaking.  Therefore,  even  if 
the  Act  were  applicable  to  this  kind  of 
rulemaking,  EPA  does  not  believe  that 
there  are  any  "available  or  potentially 
applicable"  voluntary  consensus 
standards. 

/.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1998.  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
major  rule  as  defined  by  5  U.S.C.  804(2). 
This  rule  will  be  effective  on  September 
18,  1998.  For  judicial  review  purposes, 
the  effective  date  and  time  of  this  final 
rule  is  1  p.m.  eastern  time  on  September 
2.  1998.  as  provided  in  40  CFR  23.7. 

List  of  Subjects  in  40  CFR  Parts  141  and 
142 

Environmental  protection, 
Administrative  practice  and  procedure. 
Chemicals,  Indian-lands, 
Intergovernmental  relations.  Radiation 
protection,  Reporting  and  recordkeeping 
requirements.  Water  supply. 

Dated:  August  11.  1998. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  parts  141  and  142  are 
amended  as  follows: 

PART  141— [AMENDED] 

1.  The  authority  citation  for  part  141 
is  revised  to  read  as  follows: 

Authority:  42  U.S  C.  300f.  .300g-l.  300g-2, 
300g-3.  300g-4.  300g-5,  300g-6.  300J-4, 
300J-9,  and  SOOj-ll. 

2.  Subpart  O  is  added  to  read  as 
follows: 


Subpart  O — Consumer  Confidence  Reports 

Sec. 

141.151  Purpose  and  applicability  of  this 
subpart. 

141.152  Effective  dates. 

141.153  Content  of  the  reports. 

141.154  Required  additional  health 
information. 

141.155  Report  delivery  and  recordkeeping. 
Appendix  A  to  Subpart  O — Converting  MCL 

Compliance  Values  for  Consumer 

Confidence  Reports 
Appendix  B  to  Subpart  O — Regulated 

Contaminants 
Appendix  C  to  Subpart  O — Health  Effects 

Language 

Subpart  O — Consumer  Confidence 
Reports 

§  141.151     Purpose  and  applicability  of  this 
subpart 

(a)  This  subpart  establishes  the 
minimum  requirements  for  the  content 
of  annual  reports  that  community  water 
systems  must  deliver  to  their  customers. 
These  reports  must  contain  information 
on  the  quality  of  the  water  delivered  by 
the  systems  and  characterize  the  risks  (if 
any)  from  exposure  to  contaminants 
detected  in  the  drinking  water  in  an 
accurate  and  understandable  manner. 

fb)  Notwithstanding  the  provisions  of 
§  141.3.  this  subpart  applies  only  to 
community  water  systems. 

(c)  For  the  purpose  of  this  subpart. 
customers  are  defined  as  billing  units  or 
service  connections  to  which  water  is 
delivered  by  a  community  water  system. 

(d)  For  the  purpose  of  this  subpart. 
detected  means:  at  or  above  the  levels 
prescribed  by  §  141.23(a)(4)  for 
inorganic  contaminants,  at  or  above  the 
levels  prescribed  by  §  141.24(f)(7)  for 
the  contaminants  listed  in  §  141.61(a).  at 
or  above  the  level  prescribed  by 

§  141.24(h)(18)  for  the  contaminants 
listed  in  §  141.61(c).  and  at  or  above  the 
levels  prescribed  by  §  141.25(c)  for 
radioactive  contaminants. 

(e)  A  State  that  has  primary 
enforcement  responsibility  may  adopt 
by  rule,  after  notice  and  comment. 
aUemative  requirements  for  the  form 
and  content  of  the  reports.  The 
alternative  requirements  must  provide 
the  same  type  and  amount  of 
information  as  required  by  §§  141.153 
and  141.154,  and  must  be  designed  to 
achieve  an  equivalent  level  of  public 
information  and  education  as  would  be 
achieved  under  this  subpart. 

(0  For  purpose  of  §§  141.154  and 
141.155  of  this  subpart,  the  term 
"primacy  agency"  refers  to  the  State  or 
tribal  government  entity  that  has 
jurisdiction  over,  and  primary 
enforcement  responsibility  for.  public 
water  systems,  even  if  that  government 
does  not  have  interim  or  final  primary 
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enforcement  responsibility  for  this  rule. 
Where  the  State  or  tribe  does  not  have 
primary  enforcement  responsibility  for 
public  water  systems,  the  term  "primacy 
agency"  refers  to  the  appropriate  EPA 
regional  office. 


§141.152    Effective  dates. 

(a)  The  regulations  in  this  subpart 
shall  take  effect  on  September  18,  1998. 

(b)  Each  existing  community  water 
system  must  deliver  its  first  report  by 
October  19,  1999,  its  second  report  by 
July  1,  2000,  and  subsequent  reports  by 
July  1  annually  thereafter.  The  first 
report  must  contain  data  collected 
during,  or  prior  to,  calendar  year  1998 
as  prescribed  in  §  141.153(d)(3).  Each 
report  thereafter  must  contain  data 
collected  during,  or  prior  to,  the 
previous  calendar  year. 

(c)  A  new  community  water  system 
must  deliver  its  first  report  by  July  1  of 
the  year  after  its  first  full  calendar  year 
in  operation  and  annually  thereafter. 

(dj  A  community  water  system  that 
sells  water  to  another  community  water 
system  must  deliver  the  applicable 
information  required  in  §  141.153  to  the 
buyer  system: 

fl)  No  later  than  April  19,  1999,  by 
April  1.  2000,  and  by  April  1  annually 
thereafter  or 

(2)  On  a  date  mutually  agreed  upon  by 
the  seller  and  the  purchaser,  and 
specifically  included  in  a  contract 
between  the  parties. 

§  141.153    Content  of  the  reports. 

(a)  Each  community  water  system 
must  provide  to  its  customers  an  annual 
report  that  contains  the  information 
specified  in  this  section  and  §  141.154. 

(b)  Information  on  the  source  of  the 
water  delivered: 

(1)  Each  report  must  identify  the 
source(s)  of  the  water  delivered  by  the 
community  water  system  by  providing 
information  on: 

(i)  The  type  of  the  water:  e.g.,  surface 
water,  ground  water;  and 

(ii)  Tne  commonly  used  name  (if  any) 
and  location  of  the  body  (or  bodies)  of 
water. 

(2)  If  a  source  water  assessment  has 
been  completed,  the  report  must  notify 
consumers  of  the  availability  of  this 
information  and  the  means  to  obtain  it. 
In  addition,  systems  are  encouraged  to 
highlight  in  the  report  significant 
sources  of  contamination  in  the  source 
water  area  if  they  have  readily  available 
information.  Where  a  system  has 
received  a  source  water  assessment  from 
the  primacy  agency,  the  report  must 
include  a  brief  summary  of  the  system's 
susceptibility  to  potential  sources  of 
contamination,  using  language  provided 
by  the  primacy  agency  or  written  by  the 
operator. 


(c)  Definitions. 

(1)  Each  report  must  include  the 
following  definitions: 

(i)  Maximum  Contaminant  Level  Goal 
or  MCLG:  The  level  of  a  contaminant  in 
drinking  water  below  which  there  is  no 
known  or  expected  risk  to  health. 
MCLGs  allow  for  a  margin  of  safety. 

(ii)  Maximum  Contaminant  Level  or 
MCL:  The  highest  level  of  a  contaminant 
that  is  allowed  in  drinking  water.  MCLs 
are  set  as  close  to  the  MCLGs  as  feasible 
using  the  best  available  treatment 
technology. 

(2)  A  report  for  a  community  water 
system  operating  under  a  variance  or  an 
exemption  issued  under  §  1415  or  1416 
of  SDWA  must  include  the  following 
definition:  Variances  and  Exemptions: 
State  or  EPA  permission  not  to  meet  an 
MCL  or  a  treatment  technique  under 
certain  conditions. 

(3)  A  report  which  contains  data  on  a 
contaminant  for  which  EPA  has  set  a 
treatment  technique  or  an  action  level 
must  include  one  or  both  of  the 
following  definitions  as  applicable: 

(i)  Treatment  Technique:  A  required 
process  intended  to  reduce  the  level  of 
a  contaminant  in  drinking  water. 

(ii)  Action  Level:  The  concentration  of 
a  contaminant  which,  if  exceeded, 
triggers  treatment  or  other  requirements 
which  a  water  system  must  follow. 

(d)  Information  on  Detected 
Contaminants. 

(1)  This  sub-section  specifies  the 
requirements  for  information  to  be 
included  in  each  report  for 
contaminants  subject  to  mandatory 
monitoring  (except  Cryptosporidium).  It 
applies  to: 

(i)  Contaminants  subject  to  an  MCL. 
action  level,  or  treatment  technique 
(regulated  contaminants); 

(ii)  Contaminants  for  which 
monitoring  is  required  by  §  141.40 
(unregulated  contaminants);  and 

(iii)  Disinfection  by-products  or 
microbial  contaminants  for  which 
monitoring  is  required  by  §§  141.142 
and  141.143,  except  as  provided  under 
paragraph  (e)(1)  of  this  section,  and 
which  are  detected  in  the  finished 
water. 

(2)  The  data  relating  to  these 
contaminants  must  be  displayed  in  one 
table  or  in  several  adjacent  tables.  Anv 
additional  monitoring  results  which  a 
community  water  system  chooses  to 
include  in  its  report  must  be  displayed 
separately. 

(3)  The  data  must  be  derived  from 
data  collected  to  comply  with  EPA  and 
State  monitoring  and  analytical 
requirements  during  calendar  year  1998 
for  the  first  report  and  subsequent 
calendar  years  thereafter  except  that: 


(i)  Where  a  system  is  allowed  to 
monitor  for  regulated  contaminants  less 
often  than  once  a  year,  the  table(s)  must 
include  the  date  and  results  of  the  most 
recent  sampling  and  the  report  must 
include  a  brief  statement  indicating  that 
the  data  presented  in  the  report  are  from 
the  most  recent  testing  done  in 
accordance  with  the  regulations.  No 
data  older  than  5  years  need  be 
included. 

(ii)  Results  of  monitoring  in 
compliance  with  §§  141.142  and 
141.143  need  only  be  included  for  5 
years  from  the  date  of  last  sample  or 
until  any  of  the  detected  contaminants 
becomes  regulated  and  subject  to 
routine  monitoring  requirements, 
whichever  comes  first. 

(4)  For  detected  regulated 
contaminants  (listed  in  appendix  .\  to 
this  subpart),  the  table(s)  must  contain: 

(i)  The  MCL  for  that  contaminant 
expressed  as  a  number  equal  to  or 
greater  than  1.0  (as  provided  in 
appendix  A  to  this  subpart): 

(ii)  The  MCLG  for  that  contaminant 
expressed  in  the  same  units  as  the  .MCL; 

(iii)  If  there  is  no  MCL  for  a  detected 
contaminant,  the  table  must  indicate 
that  there  is  a  treatment  technique,  or 
specify  the  action  level,  applicable  to 
that  contaminant,  and  the  report  must 
include  the  definitions  for  treatment 
technique  and/or  action  level,  as 
appropriate,  specified  in  paragraph(c)(3) 
of  this  section; 

(iv)  For  contaminants  subject  to  an 
MCL,  except  turbidity  and  total 
coliforms,  the  highest  contaminant  level 
used  to  determine  compliance  with  an 
NPDWR  and  the  range  of  detected 
levels,  as  follows: 

(A)  When  compliance  with  the  MCL 
is  determined  aimually  or  less 
frequently:  The  highest  detected  level  at 
any  sampling  point  and  the  range  of 
detected  levels  expressed  in  the  same 
units  as  the  MCL. 

(B)  When  compliance  with  the  MCL  is 
determined  by  calculating  a  rurming 
annual  average  of  all  samples  taken  at 

a  sampling  point:  the  highest  average  of 
any  of  the  samphng  points  and  the 
range  of  all  sampling  points  expressed 
in  the  same  units  as  the  MCL. 

(C)  When  compliance  with  the  MCL  is 
determined  on  a  system-wide  basis  by 
calculating  a  running  annual  average  of 
all  samples  at  all  sampling  points:  the 
average  and  range  of  detection 
expressed  in  the  same  units  as  the  MCL. 

Note  to  paragraph  (d)(4)(iv):  When 
rounding  of  results  to  determine  compliance 
with  the  MCL  is  allowed  by  the  regulations, 
rounding  should  be  done  prior  ici  multiplying 
the  results  by  the  factor  listed  in  ajjpendix  A 
of  this  subpart; 

(v)  For  turbiditv. 
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(A)  When  it  is  reported  pursuant  to 
§  141,13:  The  highest  average  monthly 
value. 

(B)  When  it  is  reported  pursuant  to 
the  requirements  of  §  141.71:  the  highest 
monthly  value.  The  report  should 
include  an  explanation  of  the  reasons 
for  measuring  turbidity. 

(C)  When  it  is  reported  pursuant  to 
§  141.73:  The  highest  single 
measurement  and  the  lowest  monthly 
percentage  of  samples  meeting  the 
turbidity  limits  specified  in  §  141.73  for 
the  filtration  technology  being  used.  The 
report  should  include  an  explanation  of 
the  reasons  for  measuring  turbidity; 

(vi)  For  lead  and  copper;  the  90th 
percentile  value  of  the  most  recent 
round  of  sampling  and  the  number  of 
sampling  sites  exceeding  the  action 
level; 

(vii)  For  total  coliform: 

(A)  The  highest  monthly  number  of 
positive  samples  for  systems  collecting 
fewer  than  40  samples  per  month;  or 

(B)  The  highest  montnly  percentage  of 
positive  samples  for  systems  collecting 
at  least  40  samples  per  month; 

(viii)  For  fecal  coliform:  The  total 
number  of  positive  samples;  and 

(ix)  The  likely  source(s)  of  detected 
contaminants  to  the  best  of  the 
operator's  knowledge.  Specific 
information  regarding  contaminants 
may  be  available  in  sanitary  surveys  and 
source  water  assessments,  and  should 
be  used  when  available  to  the  operator. 
If  the  operator  lacks  specific  information 
on  the  likely  source,  the  report  must 
include  one  or  more  of  the  typical 
sources  for  that  contaminant  listed  in 
appendix  B  to  this  subpart  which  are 
most  applicable  to  the  system. 

(5)  It  a  community  water  system 
distributes  water  to  its  customers  from 
multiple  hydraulically  independent 
distribution  systems  that  are  fed  bv 
different  raw  water  sources,  the  table 
should  contain  a  separate  column  for 
each  service  area  and  the  report  should 
identify  each  separate  distribution 
system.  Alternatively,  systems  could 
produce  separate  reports  tailored  to 
include  data  for  each  service  area. 

(6)  The  table(s)  must  clearly  identify 
any  data  indicating  violations  of  MCLs 
or  treatment  techniques  and  the  report 
must  contain  a  clear  and  readily 
understandable  explanation  of  the 
violation  including:  the  length  of  the 
violation,  the  potential  adverse  health 
effects,  and  actions  taken  by  the  system 
to  address  the  violation.  To  describe  the 
potential  health  effects,  the  system  must 
use  the  relevant  language  of  appendix  C 
to  this  subpart. 

(7)  For  detected  unregulated 
contaminants  for  which  monitoring  is 
required  (except  Cryptosporidium),  ths 


table(s)  must  contain  the  average  and 
range  at  which  the  contaminant  was 
detected.  The  report  may  include  a  brief 
explanation  of  the  reasons  for 
monitoring  for  unregulated 
contaminants. 

(e)  Information  on  Cryptosporidium, 
radon,  and  other  contaminants: 

(1)  If  the  system  has  performed  any 
monitoring  for  Cryptosporidium, 
including  monitoring  performed  to 
satisfy  the  requirements  of  §141.143. 
which  indicates  that  Cryptosporidium 
may  be  present  in  the  source  water  or 
the  finished  water,  the  report  must 
include: 

(i)  A  summary  of  the  results  of  the 
monitoring;  and 

(ii)  An  explanation  of  the  significance 
of  the  results. 

(2)  If  the  system  has  performed  any 
monitoring  for  radon  which  indicates 
that  radon  may  be  present  in  the 
finished  water,  the  report  must  include: 

(i)  The  results  of  the  monitoring;  and 
(ii)  An  explanation  of  the  significance 
of  the  results. 

(3)  If  the  system  has  performed 
additional  monitoring  which  indicates 
the  presence  of  other  contaminants  in 
the  finished  water.  EPA  strongly 
encourages  systems  to  report  any  results 
which  may  indicate  a  health  concern. 
To  determine  if  results  may  indicate  a 
health  concern,  EPA  recommends  that 
systems  find  out  if  EPA  has  proposed  an 
NPDWR  or  issued  a  health  advisory  for 
that  contaminant  by  calling  the  Safe 
Drinking  Water  HotUne  (800-426-4791). 
EPA  considers  detects  above  a  proposed 
MCL  or  health  advisory  level  to  indicate 
possible  health  concerns.  For  such 
contaminants,  EPA  recommends  that 
the  report  include: 

(i)  The  results  of  the  monitoring;  and 
(ii)  An  explanation  of  the  significance 
of  the  results  noting  the  existence  of  a 
health  advisory  or  a  proposed 
regulation. 

(fl  Compliance  with  NPDWR.  In 
addition  to  the  requirements  of 
§  141.153(d)(7),  the  report  must  note  any 
violation  that  occurred  during  the  year 
covered  by  the  report  of  a  requirement 
listed  below,  and  include  a  clear  and 
readily  understandable  explanation  of 
the  violation,  any  potential  adverse 
health  effects,  and  the  steps  the  system 
has  taken  to  correct  the  violation. 

(1)  Monitoring  and  reporting  of 
compliance  data; 

(2)  Filtration  and  disinfection 
prescribed  by  subpart  H  of  this  part.  For 
systems  which  have  failed  to  install 
adequate  filtration  or  disinfection 
equipment  or  processes,  or  have  had  a 
failure  of  such  equipment  or  processes 
which  constitutes  a  violation,  the  report 
must  include  the  following  language  as 


part  of  the  explanation  of  potential 
adverse  health  effects:  Inadequately 
treated  water  may  contain  disease- 
causing  organisms.  These  organisms 
include  bacteria,  viruses,  and  parasites 
which  can  cause  symptoms  such  as 
nausea,  cramps,  diarrhea,  and 
associated  headaches. 

(3)  Lead  and  copper  control 
requirements  prescribed  by  subpart  I  of 
this  part.  For  systems  which  fail  to  take 
one  or  more  actions  prescribed  by 

§§  141.80(d),  141.81,  141.82,  141.83  or 
141.84,  the  report  must  include  the 
applicable  language  of  appendix  C  to 
this  subpart  for  lead,  copper,  or  both. 

(4)  Treatment  techniques  for 
Acrylamide  and  Epichlorohydrin 
prescribed  by  subpart  K  of  this  part.  For 
systems  which  violate  the  requirements 
of  subpart  K  of  this  part,  the  report  must 
include  the  relevant  language  from 
appendix  C  to  this  subpart. 

(5)  Recordkeeping  of  compliance  data. 

(6)  Special  monitoring  requirements 
prescribed  by  §§  141.40  and  141.41;  and 

(7)  Violation  of  the  terms  of  a 
variance,  an  exemption,  or  an 
administrative  or  judicial  order. 

(g)  Variances  and  Exemptions.  If  a 
system  is  operating  under  the  terms  of 
a  variance  or  an  exemption  issued  under 
§1415  or  1416  ofSDWA,  the  report 
must  contain: 

(1)  An  explanation  of  the  reasons  for 
the  variance  or  exemption; 

(2)  The  date  on  which  the  variance  or 
exemption  was  issued; 

(3)  A  brief  status  report  on  the  steps 
the  system  is  taking  to  install  treatment, 
find  alternative  sources  of  water,  or 
otherwise  comply  with  the  terms  and 
schedules  of  the  variance  or  exemption; 
and 

(4)  A  notice  of  any  opportunity  for 
public  input  in  the  review,  or  renewal, 
of  the  variance  or  exemption. 

(h)  Additional  information: 
(1)  The  report  must  contain  a  brief 
explanation  regarding  contaminants 
which  may  reasonably  be  expected  to  be 
found  in  drinking  water  including 
bottled  water.  This  explanation  may 
include  the  language  of  paragraphs 
(h)(1)  (i)  through  (iii)  or  systems  may 
use  their  own  comparable  language.  The 
report  also  must  include  the  language  of 
paragraph  (h)(l)(iv)  of  this  section. 

(i)  The  sources  of  drinking  water  (both 
tap  water  and  bottled  water)  include 
rivers,  lakes,  streams,  ponds,  reservoirs, 
springs,  and  wells.  As  water  travels  over 
the  surface  of  the  land  or  through  the 
ground,  it  dissolves  naturally-occurring 
minerals  and.  in  some  cases,  radioactive 
material,  and  can  pick  up  substances 
resulting  fi-om  the  presence  of  animals 
or  from  human  activity. 
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(ii)  Contaminants  that  may  be  present 
in  source  water  include: 

(A)  Microbial  contaminants,  such  as 
viruses  and  bacteria,  which  may  come 
from  sewage  treatment  plants,  septic 
systems,  agricultural  livestock 
operations,  and  wildlife. 

(B)  Inorganic  contaminants,  such  as 
salts  and  metals,  which  can  be 
naturally-occurring  or  result  from  urban 
stormwater  runoff,  industrial  or 
domestic  wastewater  discharges,  oil  and 
gas  production,  mining,  or  farming. 

(C)  Pesticides  and  herbicides,  which 
may  come  from  a  variety  of  sources  such 
as  agriculture,  urban  stormwater  runoff, 
and  residential  uses. 

(D)  Organic  chemical  contaminants, 
including  synthetic  and  volatile  organic 
chemicals,  which  are  by-products  of 
industrial  processes  and  petroleum 
production,  and  can  also  come  from  gas 
stations,  urbeui  stormwater  runoff,  and 
septic  systems. 

(E)  Radioactive  contaminants,  which 
can  be  naturally-occurring  or  be  the 
result  of  oil  and  gas  production  and 
mining  activities. 

(iii)  In  order  to  ensure  that  tap  water 
is  safe  to  drink,  EPA  prescribes 
regulations  which  limit  the  amount  of 
certain  contaminants  in  water  provided 
by  public  water  systems.  FDA 
regulations  establish  limits  for 
contaminants  in  bottled  water  which 
must  provide  the  same  protection  for 
public  health. 

(iv)  Drinking  water,  including  bottled 
water,  may  reasonably  be  expected  to 
contain  at  least  small  amounts  of  some 
contaminants.  The  presence  of 
contaminants  does  not  necessarily 
indicate  that  water  poses  a  health  risk. 
More  information  about  contaminants 
and  potential  health  effects  can  be 
obtained  by  calling  the  Environmental 
Protection  Agency's  Safe  Drinking 
Water  Hotline  (800-^26-4791). 

(2)  The  report  must  include  the 
telephone  number  of  the  owner, 
operator,  or  designee  of  the  commimity 
water  system  as  a  source  of  additional 
information  concerning  the  report. 

(3)  In  communities  with  a  large 
proportion  of  non-English  speaking 
residents,  as  determined  by  the  Primacy 
Agency,  the  report  must  contain 
information  in  the  appropriate 
language(s)  regarding  the  importance  of 
the  report  or  contain  a  telephone 
number  or  address  where  such  residents 
may  contact  the  system  to  obtain  a 
translated  copy  of  the  report  or 
assistance  in  the  appropriate  language. 

(4)  The  report  must  include 
information  (e.g.,  time  and  place  of 
regularly  scheduled  board  meetings) 
about  opportunities  for  pubhc 


participation  in  decisions  that  may 
affect  the  quality  of  the  water. 

(5)  The  systems  may  include  such 
additional  information  as  they  deem 
necessary  for  public  education 
consistent  with,  and  not  detracting 
from,  the  purpose  of  the  report. 

§  141.154    Required  additional  health 
information. 

(a)  All  reports  must  prominently 
display  the  following  language:  Some 
people  may  be  more  vulnerable  to 
contaminants  in  drinking  water  than  the 
general  population.  Immuno- 
compromised persons  such  as  persons 
wi\h  cancer  undergoing  chemotherapy, 
persons  who  have  undergone  organ 
transplants,  people  with  HIV/AIDS  or 
other  immune  system  disorders,  some 
elderly,  and  infants  can  be  particularly 
at  risk  from  infections.  These  people 
should  seek  advice  about  drinking  water 
from  their  health  care  providers.  EPA/ 
CDC  guidelines  on  appropriate  means  to 
lessen  the  risk  of  infection  by 
Cryptosporidium  and  other  microbial 
contaminants  are  available  from  the  Safe 
Drinking  Water  Hotline  (800-^26-^791). 

(b)  A  system  which  detects  arsenic  at 
levels  above  25  "M-g/1.  but  below  the 
MCL: 

(1)  Must  include  in  its  report  a  short 
informational  statement  about  arsenic, 
using  language  such  as:  EPA  is 
reviewing  the  drinking  water  standard 
for  arsenic  because  of  special  concerns 
that  it  may  not  be  stringent  enough. 
Arsenic  is  a  naturally-occurring  mineral 
known  to  cause  cancer  in  humans  at 
high  concentrations. 

(2)  May  write  its  own  educational 
statement,  but  only  in  consultation  with 
the  Primacy  Agency. 

(c)  A  system  which  detects  nitrate  at 
levels  above  5  mg/1,  but  below  the  MCL: 

(1)  Must  include  a  short  informational 
statement  about  the  impacts  of  nitrate 
on  children  using  language  such  as: 
Nitrate  in  drinking  water  at  levels  above 
10  ppm  is  a  health  risk  for  infants  of  less 
than  six  months  of  age.  High  nitrate 
levels  in  drinking  water  can  cause  blue 
baby  syndrome.  Nitrate  levels  may  rise 
quickly  for  short  periods  of  time 
because  of  rainfall  or  agricultural 
activity.  If  you  are  caring  for  an  infant 
you  should  ask  advice  from  your  health 
care  provider. 

(2)  May  WTite  its  own  educational 
statement,  but  only  in  consultation  with 
the  Primacy  Agency. 

(d)  Systems  which  detect  lead  above 
the  action  level  in  more  than  5%.  but 
fewer  that  10%,  of  homes  sampled: 

(1)  Must  include  a  short  informational 
statement  about  the  special  impact  of 
lead  on  children  using  language  such  as: 
Infants  and  young  children  are  typically 


more  vulnerable  to  lead  in  drinking 
water  than  the  general  population.  It  is 
possible  that  lead  levels  at  your  home 
may  be  higher  than  at  other  homes  in 
the  community  as  a  result  of  materials 
used  in  your  home's  plumbing.  If  you 
are  concerned  about  elevated  lead  levels 
in  your  home's  water,  you  may  wish  to 
have  your  water  tested  and  flush  your 
tap  for  30  seconds  to  2  minutes  before 
using  tap  water.  Additional  information 
is  available  from  the  Safe  Drinking 
Water  Hotline  (800-^26-^791). 

(2)  May  write  its  own  educational 
statement,  but  only  in  consultation  with 
the  Primacy  Agency. 

§141.155    Report  delivery  and 
recordkeeping. 

(a)  Except  as  provided  in  paragraph 
(g)  of  this  section,  each  community 
water  system  must  mail  or  otherwise 
directly  deliver  one  copy  of  the  report 
to  each  customer. 

(b)  The  system  must  make  a  good  faith 
effort  to  reach  consumers  who  do  not 
get  water  bills,  using  means 
recommended  by  the  primacy  agency. 
EPA  expects  that  an  adequate  good  faith 
effort  will  be  tailored  to  the  consumers 
who  are  served  by  the  system  but  are 
not  bill-paying  customers,  such  as 
renters  or  workers.  A  good  faith  effort  to 
reach  consumers  would  include  a  mix 
of  methods  appropriate  to  the  particular 
system  such  as:  Posting  the  reports  on 
the  Internet:  mailing  to  postal  patrons  in 
metropolitan  areas;  advertising  the 
availability  of  the  report  in  the  news 
media;  pubHcation  in  a  local 
newspaper;  posting  in  public  places 
such  as  cafeterias  or  lunch  rooms  of 
public  buildings;  delivery  of  multiple 
copies  for  distribution  by  single-biller 
customers  such  as  apartment  buildings 
or  large  private  employers;  delivery  to 
community  organizations. 

(c)  No  later  than  the  date  the  system 
is  required  to  distribute  the  report  to  its 
customers,  each  community  water 
system  must  mail  a  copy  of  the  report 
to  the  primacy  agency,  followed  within 
3  months  by  a  certification  that  the 
report  has  been  distributed  to 
customers,  and  that  the  information  is 
correct  and  consistent  with  the 
compliance  monitoring  data  previously 
submitted  to  the  primacy  agency. 

(d)  No  later  than  the  date  the  system 
is  required  to  distribute  the  report  to  its 
customers,  each  community  water 
system  must  deliver  the  report  to  any 
other  agency  or  clearinghouse  identified 
by  the  primacy  agency. 

(e)  Each  community  water  system 
must  make  its  reports  available  to  the 
public  upon  request. 

(0  Each  community  water  system 
serving  100.000  or  more  persons  must 
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post  its  current  year's  report  to  a 
publicly-accessitjle  site  on  the  Internet. 

(g)  The  Govf>rnor  of  a  State  or  his 
designee,  or  the  Tribal  Leader  when;  the 
tribe  has  met  the  eligibilit\- 
requirements  contained  in  i^t  142.72  for 
the  purposes  of  waiving  the  mailing 
requirement,  can  waive  the  requirement 
of  paragraph  (a)  of  this  section  for 
community  water  systems  serving  fewer 
than  10,000  persons.  In  consultation 
with  the  tribal  government,  the  Regional 
.■\dministrator  mav  waive  the 


requirement  of  §  141.155(a)  in  areas  in 
Indian  country  where  no  tribe  has  been 
deemed  eligible. 

(1)  Such  systems  must: 

(i)  Publish  the  reports  in  one  or  more 
local  newspapers  serving  the  area  in 
which  the  system  is  located; 

(ii)  Inform  the  customers  that  the 
reports  will  not  be  mailed,  either  in  the 
newspapers  in  which  the  reports  are 
published  or  by  other  means  approved 
t)y  the  State;  and 

(iii)  Make  the  reports  available  to  the 
public  upon  request. 


(2)  Systems  serving  500  or  fewer 
persons  may  forego  the  requirements  of 
paragraphs  (g)(l)(i)  and  (ii)  of  this 
section  if  they  provide  notice  at  least 
once  per  year  to  their  customers  by 
mail,  door-to-door  delivery  or  by 
posting  in  an  appropriate  location  that 
the  report  is  available  upon  request. 

(h)  Any  system  subject  to  this  subpart 
must  retain  copies  of  its  consumer 
confidence  report  for  no  less  than  5 
years. 


Appendix  A  to  Subpart  O — Converting  MCL  Compliance  Values  for  Consumer  Confidence  Reports 


Key 

.•\I.=.'\ction  Levfl 

M(X  =  .Ma\imuin  Contaminant  Lpvel 

.MCLG=.Maximuni  Contaminant  Levi'l  Goal 

.MFI,=inillion  fibers  per  liter 

mrem/year=millirerns  per  vear  (a  measure  of  radiation  absorbed  by  the  body) 

N'TU=Nephelometri(;  Turbidity  Units 

p(^i/l  =  picocuries  per  liter  (a  measure  of  radical. tivitv) 

ppm  =  parts  per  million,  or  rnilliorams  per  liter  (m^/Il 

ppb=parts  per  billion,  or  microijrams  per  liter  (^g/l) 

ppt  =  parts  per  trillion,  or  nanograms  per  liter 

ppq=parts  per  quadrillion,  or  picoi^rams  per  liter 

TT =Treatment  Ted 


::hnique 


Contaminant 


Microbiological  Contaminants 

1.  Total  Coliform  Bacteria  

2.  Fecal  coliform  and  E.  coli  

3.  Turbidity  

Radioactive  Contaminants 

4.  Beta/photon  emitters  

5.  Alptia  emitters  

6.  Combined  radium   

Inorganic  Contaminants 

7.  Antimony  

8.  Arsenic  

9.  Astjestos  

10.  Barium 

11.  Beryllium  

12.  Cadmium 

13.  Ctiromlum  

14.  Copper  

15.  Cyanide  

16.  Fluoride  

17.  Lead  

18.  Mercury  (inorganic)  

19.  Nitrate  (as  Nitrogen)  

20.  Nitrite  (as  Nitrogen)   

21 .  Selenium  

22.  Ttialllum   

Synthetic  Organic  Contaminants  including 
Pesticides  and  Herbicides 

23.  2,4-D   

24.  2,4,5-TP  [Silvex]   

25.  Acrylamide  

26.  Alachlor  

27.  Atrazine  

28.  Benzo(a)pyrene  [PAH]  

29.  CartX5furan  


MCL  in  compliance  units 
(mg/L) 


multiply  by 


4  mrem/yr 
15  pCi/l  ... 

5  pCi/l  

.006 

.05 

7  MFL  

2  

.004  

.005 

.1  

AL=1.3  .... 

.2 

4  

AL=.015  .. 

.002  

10  

1  

.05 

.002 

.07 

.05 

.002  

.003 

.0002 

.04  


1000 
1000 


1000 
1000 
1000 


1000 


1000 
1000 


1000 
1000 


1000 
1000 


1000 

1000 

1 ,000,000 

1000 


MCL  in  CCR  units 


Presence  of  coliform  bac- 
teria in  >5%  of  monthly 
samples. 

A  routine  sample  and  a 
repeat  sample  are  total 
coliform  positive,  and 
one  Is  also  fecal  coli- 
form or  E.  coli  positive. 

TT  (NTU)  

4  mrem/yr  

15  pCi/l  

5pCi/l  

6  ppb  

50  ppb  

7  MFL  

2  ppm  

4  ppb  

5  ppb  

100  ppb  

AL=1.3  ppm  

200  ppb  

4  ppm  

AL=15ppb 

2  ppb  

10  ppm  

1  ppm  

50  ppb  

2  ppb  

70  ppb 

50  ppb  

TT  „. 

2  ppb  

3  ppb  

200  ppt  

40  piDb  


MCLG  in 
CCR  units 


n/a 

0 

0 
0 


6 

n/a 
7 
2 
4 
5 

100 
1.3 

200 
4 
0 
2 
10 
1 
50 

0.5 


70 
50 
0 
0 
3 
0 
40 
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Contaminant 


30.  Chlordane  

31.  Dalapon 

32.  Di(2-ethyltiexyl)aclipate  

33.  Di(2-ethyltiexyl)  ptithalate  

34.  Dibromochloropropane  

35.  Dinoseb  

36.  Diquat 

37.  Dioxin  [2,3,7,8-TCDD]  

38.  Endothall  

39.  Endrin 

40.  Epichlorohydrin  

41.  Ethiylene  dibromide  

42.  Glyphosate 

43.  Heptachlor 

44.  Heptachlor  epoxide  

45.  Hexachlorobenzene  

46.  Hexachloro-cyclopentadiene 

47.  Lindane  

48.  Mefhoxychlor 

49.  Oxamyl  [Vydate]  

50.  PCBs  [Poiychlorinated  biphenyls] 

51.  Pentachlorophenol  

52.  Picloram  

53.  Simazine  

54.  Toxaphene  

Volatile  Organic  Contaminants 

55.  Benzene  

56.  Carbon  tetrachloride  

57.  Chlorobenzene 

58.  o-Dichlorot)enzene  

59.  p-Dichlorot)enzene  

60.  1 ,2-Dichloroethane  

61.  1,1-Dichloroethylene  

62.  cis-1.2-Dichloroethylene  

63.  trans- 1,2-Dichloroethylene  

64.  Dichloromethane  

65.  1 .2-Dichloropropane  

66.  Ethylbenzene  

67.  Styrene 

68.  Tetrachloroethylene  

69.  1 .2,4-Trichlorot)enzene  

70.  1,1,1-Trichloroethane  

71.  1,1,2-Trichloroethane  

72.  Trichloroethylene  

73.  TTHMs  [Total  trihalomethanes]  

74.  Toluene  

75.  Vinyl  Chloride  

76.  Xylenes  


MCL  in  compliance  units 
(mg/L) 


multiply  by 


MCL  in  CCR  units 


MCLG  in 
CCR  units 


1000 
1000 
1000 
1000 
1 ,000,000 
1000 
1000 
1 ,000,000,000 
1000 
1000 

1 ,000.000 
1000 

1 .000,000 

1 ,000,000 
1000 
1000 

1,000,000 
1000 
1000 

1 ,000,000 
1000 
1000 
1000 
1000 


1000 
1000 
1000 
1000 
1000 
1000 
1000 
1000 
1000 
1000 
1000 
1000 
1000 
1000 
1000 
1000 
1000 
1000 
1000 


2ppb  .. 
200  ppb 
400  ppb 

6  ppb  .. 
200  ppt 

7  ppb  .. 
20  ppb 
30  ppq 
100  ppb 
2ppb  .. 

TT  

50  ppt 
700  ppb 
400  ppt 
200  ppt 
1  ppb  .. 
50  ppb 
200  ppt 
40  ppt3 
200  ppb 
500  ppt 

1  ppb  .. 
500  ppb 

4  ppb  .. 
3  ppb  .. 

5  ppb  ... 

5  ppb  ... 
100  ppb 
600  ppb 
75  ppb  . 
5  ppb  ... 
7  ppb  ... 
70  ppb  . 
100  ppb 
5  ppb  ... 
5  ppb  ... 
700  ppb 
100  ppb 
5  ppb  ... 
70  ppb  . 
200  ppb 
5  ppb  ... 
5  ppb  ... 
100  ppb 

1  ppm   ., 

2  ppb  ... 
10  ppm 


Appendix  B  to  Subpart  O — Regulated  Contaminants 

Key 
AL=Action  Level 

MCL-Maximum  Contaminant  Level 
MCLG=Maxinium  Contaminant  Level  Goal 
MFL=million  fibers  per  liter 

mrem/year=millirems  per  year  (a  measure  of  radiation  absorbed  by  the  body) 
NTU=Nephelometric  Turbidity  Units 
pCi/l=picocuries  per  liter  (a  measure  of  radioactivity) 
ppm=parts  per  million,  or  milligrams  per  liter  (mg/I) 
ppb=parts  per  billion,  or  micrograms  per  liter  (jig/1) 
ppt^parts  per  trillion,  or  nanograms  per  liter 
ppq=parts  per  quadrillion,  or  picograms  per  liter 
TT=Treatment  Technique 


Contaminant  (units) 


Microbiological  Contaminants 

1.  Total  Conform  Bacteria  


MCLG 


MCL 


Presence  of  coliform 
bacteria  in  >5%  of 
monthly  samples. 


Major  sources  tn  c^inki.'ig  water 


0 

200 

400 
0 
0 
7 
20 
0 

100 
2 
0 
0 

700 

0 

0 

0 

50 

200 
40 

200 
0 
0 

500 

4 

0 

0 

0 

100 

600 

75 

0 

7 

70 

100 

0 

0 

700 

100 

0 

70 

200 

3 

0 

0 

1 

0 

10 


Naturally  present  in  the  environment. 
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Contaminant  (units) 


MCLG 


MCL 


Major  sources  in  drinking  water 


2.  Fecal  coliform  and  E.  coli 


3.  Turbidity   

Radioactive  Contaminants 

4.  Beta/photon  emitters  (mrem/yr)  

5.  Alptia  emitters  (pCi/1)   

6.  Combined  radium  (pCi/l)  

Inorganic  Contaminants 

7.  AntifTKiny  (ppb)  

8.  Arsenic  (ppb)  

9.  Asbestos  (MFL) 

10.  Barium  (ppm)  

11.  Beryllium  (ppb)  

12.  Cadmium  (ppb)   , 

13.  Chromium  (ppb)  

14.  Copper  (ppm)  

15.  Cyanide  (ppb)  

16   Fluoride  (ppm)  

17.  Lead  (ppb)  

18.  Mercury  [inorganic]  (ppb)  

19.  Nitrate  [as  Nitrogen]  (ppm)   

20.  Nitrite  [as  Nitrogen]  (ppm) 

21.  Selenium  (ppb)  

22.  Thallium  (ppb)  

Synttietic  Organic  Contaminants  including 
Pesticides  and  Herbicides 

23.  2,4-D  (ppb)  

24.  2,4,5-TP  [Silvex]  (ppb)  

25.  Acrylamide 

26.  Alachlor  (ppb)  

27.  Atrazine  ippb) 

28.  Benzo(a)pyrene  [PAH]  (nanograms/1)  

29.  Carboturan  (ppb)  

30.  Chlordane  (ppb)  

31.  Dalapon  (ppb)  

32.  Di(2-ethylhexyl)  adipate  (ppb)  

33.  Di(2-ethylhexyl)  phthalate  (ppb)  

34.  Dibromochloropropane  (ppt)  

35.  Dinoseb  (ppb) 

36.  Diquat  (ppb)  


n/a 


6 
n/a 

7 
2 
4 


100 
1.3 

200 
4 

0 
2 

10 

1 

50 

0.5 


70 

50 

0 

0 
3 
0 

40 

0 

200 

400 

0 

0 

7 

20 


A  routine  sample  and  a 
repeat  sample  are 
total  coliform  positive, 
and  one  is  also  fecal 
coliform  or  E.  coli 
positive. 

IT  

4  

15  

5  

6  

50  

7  .' 

2  

4  

5  

100  

AL=1.3  

200  

4    

AL=15  

2  

10  

1    

50  

2  

70  

50  

TT  

2  

3  

200   

40  

2   

200  

400  

6  

200  

7  

20   


Human  and  animal  fecal  waste. 


Soil  runoff. 

Decay  of  natural  and  marvmade  deposits. 
Erosion  of  natural  deposits. 
Erosion  of  natural  deposits. 


fire 


Discharge     from     petroleum     refineries; 
retardants;  ceramics;  electronics;  solder. 

Erosion  of  natural  deposits;  Runoff  from  or- 
chards; Runoff  from  glass  and  electronics  pro- 
duction wastes. 

Decay  of  asbestos  cement  water  mains;  Erosion 
of  natural  deposits. 

Discharge  of  drilling  wastes;  Discharge  from 
metal  refineries;  Erosion  of  natural  deposits. 

Discharge  from  metal  refineries  and  coal-burning 
factories;  Discharge  from  electrical,  aerospace, 
and  defense  industries. 

Corrosion  of  galvanized  pipes;  Erosion  of  natural 
deposits;  Discharge  from  metal  refineries;  run- 
off from  waste  batteries  and  paints. 

Discharge  from  steel  and  pulp  mills;  Erosion  of 
natural  deposits. 

Corrosion  of  household  plumbing  systems;  Ero- 
sion of  natural  deposits;  Leaching  from  wood 
preservatives. 

Discharge  from  steel/metal  factories;  Discharge 
from  plastic  and  fertilizer  factories. 

Erosion  of  natural  deposits;  Water  additive  which 
promotes  strong  teeth;  Discharge  from  fertilizer 
and  aluminum  factories. 

Corrosion  of  household  plumbing  systems;  Ero- 
sion of  natural  deposits. 

Erosion  of  natural  deposits;  Discharge  from  refin- 
eries and  factories;  Runoff  from  landfills;  Rurv 
off  from  cropland. 

Runoff  from  fertilizer  use;  Leaching  from  septic 
tanks,  sewage;  Erosion  of  natural  deposits. 

Runoff  from  fertilizer  use;  Leaching  from  septic 
tanks,  sewage;  Erosion  of  natural  deposits. 

Discharge  from  petroleum  and  metal  refineries; 
Erosion  of  natural  deposits;  Discharge  from 
mines. 

Leaching  from  ore-processing  sites;  Discharge 
from  electronics,  glass,  and  drug  factories. 


Runoff  from  herbicide  used  on  row  crops. 

Residue  of  banned  herbicide. 

Added  to  water  during  sewage/wastewater  treat- 
ment. 

Runoff  from  herbicide  used  on  row  crops. 

Runoff  from  herbicide  used  on  row  crops. 

Leaching  from  linings  of  water  storage  tanks  and 
distribution  lines. 

Leaching  of  soil  fumigant  used  on  rice  and  al- 
falfa. 

Residue  of  banned  termiticide. 

Runoff  from  herbicide  used  on  rights  of  way. 

Discharge  from  chemical  factories. 

Discharge  from  rubber  and  chemical  factories. 

Runoff/leaching  from  soil  fumigant  used  on  soy- 
beans, cotton,  pineapples,  and  orchards. 

Runoff  from  herbicide  used  on  soybeans  and 
vegetables. 

Runoff  from  herbicide  use. 
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Contaminant  (units) 

37.  Dioxin  [2,3,7,8-TCDD]  (ppq)  

38.  Endothall  (ppb)  

39.  Endrin  (ppb)  

40.  Epichlorohydrin 

41.  Ethylene  dibromide  (ppt)  

42.  Glyphosate  (ppb)  

43.  Heptachlor  (ppt)  

44.  Heptachlor  epoxide  (ppt) 

45.  Hexachlorobenzene  (ppb)  

46.  Hexachlorocyclopentadiene  (ppb) 

47.  Lindane  (ppt)  

48.  Methoxychlor  (ppb)  

49.  Oxamyl  [Vydate](ppb)  

50.  PCBs  [Polychlorinaled  biphenyls]  (ppt) 

51.  Pentachlorophenol  (ppb)  

52.  Picloram  (ppb)  

53.  Simazine  (ppb)  

54.  Toxaphene  (ppb)  

Volatile  Organic  Contaminants 

55.  Benzene  (ppb)  

56.  Carbon  tetrachloride  (ppb)  

57.  Chlorobenzene  (ppb)  

58.  o-Dichlorot>enzene  (ppb)  

59.  p-Dichlorobenzene  (ppb)  

60.  1 ,2-Dlchloroethane  (ppb)   

61.  1,1-Dichloroethylene  (ppb)  

62.  cis-1,2-Dichloroethylene  (ppb)  

63.  trans- 1,2-Dichloroethylene  (ppb) 

64.  Dichloromethane  (ppb) 

65.  1 ,2-Dichloropropane  (ppb)  

66.  Ethylb>enzene  (ppb)  

67.  Styrene  (ppb)   

68.  Tetrachloroethylene  {ppb)  

69.  -l,2,4-Trichlorob)enzene  (ppb)  

70.  1,1,1-Trichloroethane  (ppb)  

71.  1,1,2-Trichloroethane  (ppb) 

72.  Trichloroethylene  (ppb)  

73.  TTHMs  [Total  tnhalomethanes]  (ppb)  .. 

74.  Toluene  (ppm)  

75.  Vinyl  Chloride  (ppb)  

76.  Xylenes  (ppm)  


MCLG 


MCL 


100 
2 
0 

0 
700 
0 
0 
0 

50 
200 

40 

200 

0 

0 
500 

4 
0 


0 

0 

100 

600 

75 

0 

7 

70 

100 

0 

0 
700 
100 


70 
200 

3 
0 

0 

1 
0 

10 


30  . 

100 
2  ... 
TT  . 

50  . 
700 
400 
200 
1  ... 


50  . 
200 

I  40  , 

;  200 

500 


1  ... 
500 
4  ... 
3  ... 


5  ... 
5  ... 

100 

600 
75  . 
5  ... 
7  ... 
70  . 
100 
5  .... 


5  ... 
700 
100 


0  5 


70  . 
200 


100 

1  ... 

2  ... 


Major  sources  in  drinking  water 


10 


Emissions  from  waste  incineration  and  other 
combustion;  Discharge  from  chemical  lactones 

Runoff  from  hertMctde  use. 

Residue  of  banned  insecticide 

Discharge  from  industnal  chemical  factones;  An 
impurity  of  some  water  treatment  chemicals 

Discharge  from  petroleum  refineries. 

Runoff  from  hertDtCKJe  use. 

Residue  of  tanned  termiticide 

Breakdown  of  heptachlor 

Discharge  from  metal  refinenes  and  agricultural 
chemical  factories. 

Discharge  from  chemical  factories 

Runoff'leaching  from  insecticide  used  on  cattle, 
lumtjer,  gardens. 

Runoff/leaching  from  insecticide  used  on  fruits, 
vegetables,  alfalfa,  livestock. 

Runoff/leaching  from  insecticide  used  on  apples, 
potatoes  and  tomatoes. 

Runoff  from  landfills;  Discharge  of  waste  chemi- 
cals. 

Discharge  from  wood  preserving  factories. 

Herbicide  runoff 

Herbicide  runoff 

Runoff''leaching  from  insecticide  used  on  cotton 
and  cattle. 


Discharge  from  factories;  Leaching  from  gas  stor- 
age tanks  and  landfills 
Discharge  from  chemical  plants  and  other  indus- 
trial activities. 
Discharge  from  chemical  and  agricultural  chemi- 
cal factones. 
Discharge  from  industrial  chemical  factories 
Discharge  from  industrial  chemical  factories 
Discharge  from  industrial  chemical  factories 
Discharge  from  industrial  chemical  factones 
Discharge  from  industrial  chemical  factones 
Discharge  from  industnal  chemical  factones 
Discharge  from  pharmaceutical  and  chemical  fac- 
tories. 
Discharge  from  industrial  chemical  factories. 
Discharge  from  petroleum  refinenes. 
Discharge    from    rubber    arxJ    plastic    factories. 

Leaching  from  landfills. 
Leaching  from  PVC  pipes;   Discharge  from  fac- 
tories and  dry  cleaners. 
Discharge  from  textile-finishing  factories 
Discharge  from  metal  degreasing  sites  and  othe^ 

factories. 
Discharge  from  industrial  chemical  factones 
Discharge  from  metal  degreasing  sites  ana  other 

factories. 
By-product  of  drinking  water  chlonnation 
Discharge  from  petroleum  factories. 
Leaching  from  PVC  piping;  Discharge  from  plas- 
ties factories. 
Discharge   from   petroleum   factories:    Discharge 
from  chemical  factories 


Appendix  C  to  Subpart  O — Health 
Effects  Language 

Microbiological  Contaminants 

(1)  Total  Coliform.  Coliforms  are  bacteria 
that  are  naturally  present  in  the  environment 
and  are  used  as  an  indicator  that  other, 
potentially-harmful,  bacteria  may  be  present. 
Coliforms  were  found  in  more  samples  than 
allowed  and  this  was  a  warning  of  potential 
problems. 


(2)  Feral  coliform/E.Coli.  Fecal  coliforms 
and  E.  loH  are  bacteria  whose  presence 
indicates  that  the  water  may  be  contaminated 
with  human  or  animal  wastes.  Mic-obes  in 
these  wastes  can  cause  short-term  effects, 
such  as  diarrhea,  cramps,  nausea,  headaches, 
or  other  symptoms.  They  may  pose  a  special 
health  risk  for  infants,  young  children,  and 
people  with  severely  compromised  immune 
systems. 


13]  Turbidity.  Turbidity  has  no  health 
effects   Howe\er,  turbidity  can  interfere  with 
disinfection  and  provide  a  niediu.m  for 
microbiai  growth.  Turbidit\  mav  indicate  !he 
presen;  e  of  disease-causing  organisms  These 
organisms  int  lude  bacteria   viruses,  and 
parasites  that  can  cause  s\niptoms  such  as 
nausea,  cramps,  diarrhea,  and  associated 
headac  hes. 
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Radioactive  Contaminants 

(4)  Beta/photon  emitters.  Certain  minerals 
are  radioactive  and  may  emit  forms  of 
radiation  Icnovvn  as  photons  and  beta 
radiation.  Some  people  who  drink  water 
containing  beta  and  photon  emitters  in 
excess  of  the  MCL  over  many  years  may  have 
an  increased  risk  of  getting  cancer. 

(5)  Alpha  emitters.  Certain  minerals  are 
radioactive  and  may  emit  a  form  of  radiation 
known  as  alpha  radiation.  Some  people  who 
drink  water  containing  alpha  emitters  in 
excess  of  the  MCL  over  many  years  may  have 
an  increased  risk  of  getting  cancer. 

(6)  Combined  Radium  226/228.  Some 
people  who  drink  water  containing  radium 
226  or  228  in  excess  of  the  MCL  over  many 
years  may  have  an  increased  risk  of  getting 
cancer. 

Inorganic  Contaminants 

(7)  Antimony.  Some  people  who  drink 
water  containing  antimony  well  in  excess  of 
the  MCL  over  many  years  could  experience 
increases  in  blood  cholesterol  and  decreases 
in  blood  sugar. 

(8)  Arsenic.  Some  people  who  drink  water 
containing  arsenic  in  excess  of  the  MCL  over 
many  years  could  experience  skin  damage  or 
problems  with  their  circulatory  system,  and 
may  have  an  increased  risk  of  getting  cancer. 

(9)  Asbestos.  Some  people  who  drink  water 
containmg  asbestos  in  excess  of  the  MCL 
over  many  years  may  have  an  increased  risk 
of  developing  benign  intestinal  polyps. 

(10)  Barium.  Some  people  who  drink  water 
containing  barium  in  excess  of  the  MCL  over 
many  years  could  experience  an  increase  in 
their  blood  pressure. 

(11)  Beryllium.  Some  people  who  drink 
water  containing  beryllium  well  in  excess  of 
the  MCL  over  many  years  could  develop 
mtestinal  lesions. 

(12)  Cadmium.  Some  people  who  drink 
water  containing  cadmium  in  excess  of  the 
MCL  over  many  years  could  experience 
kidney  damage. 

(13)  Chromium.  Some  people  who  use 
water  containing  chromium  well  in  excess  of 
the  MCL  over  many  years  could  experience 
allergic  dermatitis. 

(14)  Copper.  Copper  is  an  essential 
nutrient,  but  some  people  who  drink  water 
containing  copper  in  excess  of  the  action 
level  over  a  relatively  short  amount  of  time 
could  experience  gastrointestinal  distress. 
Some  people  who  drink  water  containing 
copper  in  excess  of  the  action  level  over 
many  years  could  suffer  liver  or  kidney 
damage.  People  with  Wilson's  Disease  should 
consult  their  personal  doctor. 

(15)  Cyanide.  Some  people  who  drink 
water  containing  cyanide  well  in  excess  of 
the  MCL  over  many  years  could  experience 
nerve  damage  or  problems  with  their  thyroid. 

(16)  Fluoride.  Some  people  who  drink 
water  containing  fluoride  in  excess  of  the 
MCL  over  many  years  could  get  bone  disease, 
including  pain  and  tenderness  of  the  bones. 
Children  may  get  mottled  teeth. 

(17)  Lead.  Infants  and  children  who  drink 
water  containing  lead  in  excess  of  the  action 
level  could  experience  delays  in  their 
physical  or  mental  development.  Children 
could  show  slight  deficits  in  attention  span 
and  learning  abilities.  Adults  who  drink  this 


water  over  many  years  could  develop  kidney 
problems  or  high  blood  pressure. 

(18)  Mercury  (inorganic).  Some  people  who 
drink  water  containing  inorganic  mercury 
well  in  excess  of  the  MCL  over  many  years 
could  experience  kidney  damage. 

(19)  Nitrate.  Infants  below  the  age  of  six 
months  who  drink  water  containing  nitrate  in 
excess  of  the  MCL  could  become  seriously  ill 
and.  if  untreated,  may  die.  Symptoms 
include  shortness  of  breath  and  blue-babv 
syndrome. 

(20)  Nitrite.  Infants  below  the  age  of  six 
months  who  drink  water  containing  nitrite  in 
excess  of  the  .MCL  could  become  seriously  ill 
and.  if  untreated,  may  die.  Symptoms 
include  shortness  of  breath  and  blue-baby 
syndrome. 

(21)  Selenium.  Selenium  is  an  essential 
nutrient.  However,  some  people  who  drink 
water  containing  selenium  in  excess  of  the 
MCL  over  many  years  could  experience  hair 
or  fingernail  losses,  numbness  in  fingers  or 
toes,  or  problems  with  their  circulation. 

(22)  Thallium.  Some  people  who  drink 
water  containing  thallium  in  excess  of  the 
MCL  over  many  years  could  experience  hair 
loss,  changes  in  their  blood,  or  problems  with 
their  kidneys,  intestines,  or  liver. 

Synthetic  Organic  Contaminants  Including 
Pesticides  and  Herbicides 

(23)  2,4-D.  Some  people  who  drink  wafer 
containing  the  weed  killer  2,4-D  well  in 
excess  of  the  MCL  over  many  years  could 
experience  problems  with  their  kidneys, 
liver,  or  adrenal  glands. 

(24)  2,4,5-TP  (Silvex).  Some  people  who 
drink  water  containing  silvex  in  excess  of  the 
MCL  over  many  years  could  exp»erience  liver 
problems. 

(25)  Acrylamide.  Some  people  who  drink 
water  containing  high  levels  of  acrylamide 
over  a  long  period  of  time  could  have 
problems  with  their  nervous  system  or  blood, 
and  may  have  an  increased  risk  of  getting 
cancer. 

(26)  .Alachlor.  Some  people  who  drink 
water  containing  alachlor  in  excess  of  the 
MCL  over  many  years  could  have  problems 
with  their  eyes,  liver,  kidneys,  or  spleen,  or 
experience  anemia,  and  may  have  an 
increased  risk  of  getting  cancer. 

(27)  Atrazine.  Some  people  who  drink 
water  containing  atrazine  well  in  excess  of 
the  MCL  over  many  years  could  experience 
problems  with  their  cardiovascular  system  or 
reproductive  difficulties. 

(28)  Benzo(a)pyrene  (PAH).  Some  people 
who  drink  water  containing  benzo(a)pyrene 
in  excess  of  the  MCL  over  many  vears  may 
experience  reproductive  difficulties  and  may 
have  an  increased  risk  of  getting  cancer. 

(29)  Carbofuran.  Some  people  who  drink 
water  containing  carbofuran  in  excess  of  the 
.MCL  over  many  years  could  experience 
problems  with  their  blood,  or  nervous  or 
reproductive  systems. 

(30)  Chlordane.  Some  people  who  drink 
water  containing  chlordane  in  excess  of  the 
MCL  over  many  years  could  experience 
problems  with  their  liver  or  nervous  system, 
and  may  have  an  increased  risk  of  getting 
cancer. 

(31)  Dalapon.  Some  people  who  drink 
water  containing  dalapon  well  in  excess  of 


the  MCL  over  many  years  could  experience 
minor  kidney  changes. 

(32)  Di  (2-ethylhexyl)  adipate.  Some  people 
who  drink  water  containing  di  (2-ethylhexyl) 
adipate  well  in  excess  of  the  MCL  over  many 
years  could  experience  general  toxic  effects 
or  reproductive  difficulties. 

(33)  Di  (2-ethylhexyl)  phthalate.  Some 
people  who  drink  water  containing  di  (2- 
ethylhexyl)  phthalate  in  excess  of  the  MCL 
over  many  years  may  have  problems  with 
their  liver,  or  experience  reproductive 
difficulties,  and  may  have  an  increased  risk 
of  getting  cancer. 

(34)  Dibromochloropropane  (DBCP).  Some 
people  who  drink  water  containing  DBCP  in 
excess  of  the  MCL  over  many  years  could 
experience  reproductive  difficulties  and  may 
have  an  increased  risk  of  getting  cancer. 

(35)  Dinoseb.  Some  people  who  drink 
water  containing  dinoseb  well  in  excess  of 
the  MCL  over  many  years  could  experience 
reproductive  difficulties. 

(36)  Dioxin  (2,3,7,8-TCDD).  Some  people 
who  drink  water  containing  dioxin  in  excess 
of  the  MCL  over  many  years  could 
experience  reproductive  difficulties  and  may 
have  an  increased  risk  of  getting  cancer. 

(37)  Diquat.  Some  people  who  drink  water 
containing  diquat  in  excess  of  the  MCL  over 
many  years  could  get  cataracts. 

(38)  Endothall.  Some  people  who  drink 
water  containing  endothall  in  excess  of  the 
MCL  over  many  years  could  experience 
problems  with  their  stomach  or  intestines. 

(39)  Endrin.  Some  people  who  drink  water 
containing  endrin  in  excess  of  the  MCL  over 
many  years  could  experience  liver  problems. 

(40)  Epichlorohydrin.  Some  people  who 
drink  water  containing  high  levels  of 
epichlorohydrin  over  a  long  period  of  time 
could  experience  stomach  problems,  and 
may  have  an  increased  risk  of  getting  cancer. 

(41)  Ethylene  dibromide.  Some  people  who 
drink  water  containing  ethylene  dibromide  in 
excess  of  the  MCL  over  many  years  could 
experience  problems  with  their  liver, 
stomach,  reproductive  system,  or  kidneys, 
and  may  have  an  increased  risk  of  getting 
cancer. 

(42)  Glyphosate.  Some  people  who  drirvk 
water  containing  glyphosate  in  excess  of  the 
MCL  over  many  years  could  experience 
problems  with  their  kidneys  or  reproductive 
difficulties. 

(43)  Heptachlor.  Some  people  who  drink 
water  containing  heptachlor  in  excess  of  the 
MCL  over  many  years  could  experience  liver 
damage  and  may  have  an  increased  risk  of 
getting  cancer. 

(44)  Heptachlor  epoxide.  Some  people  who 
drink  water  containing  heptachlor  epoxide  in 
excess  of  the  MCL  over  many  years  could 
experience  liver  damage,  and  may  have  an 
increased  risk  of  getting  cancer. 

(45)  Hexachlorobenzene.  Some  people  who 
drink  water  containing  hexachlorobenzene  in 
excess  of  the  MCL  over  many  years  could 
experience  problems  with  their  liver  or 
kidneys,  or  adverse  reproductive  effects,  and 
may  have  an  increased  risk  of  getting  cancer. 

(46)  Hexachlorocyclopentadiene.  Some 
people  who  drink  water  containing 
hexachlorocyclopentadiene  well  in  excess  of 
the  MCL  over  many  years  could  experience 
problems  with  their  kidneys  or  stomach. 


Federal  Register/ Vol.  63.  No.  160/ Wednesday,  August  19.  1998/Rules  and  Regulation  44535 


(47)  Lindane.  Some  people  who  drink 
water  containing  lindane  in  excess  of  the 
MCL  over  many  years  could  experience 
problems  with  their  kidneys  or  liver. 

(48)  Methoxychlor.  Some  people  who 
drink  water  containing  methoxychlor  in 
excess  of  the  MCL  over  many  years  could 
experience  reproductive  difficulties. 

(49)  Oxamyl  [Vydatej.  Some  people  who 
drink  water  containing  oxamyl  in  excess  of 
the  MCL  over  many  years  could  experience 
slight  nervous  system  effects. 

(50)  PCBs  [Polychlorinated  biphenylsj. 
Some  people  who  drink  water  containing 
PCBs  in  excess  of  the  MCL  over  many  years 
could  experience  changes  in  their  skin, 
problems  with  their  thymus  gland,  immune 
deficiencies,  or  reproductive  or  nervous 
system  difficulties,  and  may  have  an 
increased  risk  of  getting  cancer. 

(51)  Pentachlorophenol.  Some  j>eople  who 
drink  water  containing  pentachlorophenol  in 
excess  of  the  MCL  over  many  years  could 
experience  problems  with  their  liver  or 
kidneys,  and  may  have  an  increased  risk  of 
getting  cancer. 

(52)  Picloram.  Some  people  who  drink 
water  containing  picloram  in  excess  of  the 
MCL  over  many  years  could  experience 
problems  with  their  liver. 

(53)  Simazine.  Some  people  who  drink 
water  containing  simazine  in  excess  of  the 
MCL  over  many  years  could  experience 
problems  with  their  blood. 

(54)  Toxaphene.  Some  people  who  drink 
water  containing  toxaphene  in  excess  of  the 
MCL  over  many  years  could  have  problems 
with  their  kidneys,  liver,  or  thyroid,  and  may 
have  an  increased  risk  of  getting  cancer. 

Volatile  Organic  Contaminants 

(55)  Benzene.  Some  people  who  drink 
wafer  containing  benzene  in  excess  of  the 
MCL  over  many  years  could  experience 
anemia  or  a  decrease  in  blood  platelets,  and 
may  have  an  increased  risk  of  getting  cancer. 

(56)  Carbon  Tetrachloride.  Some  people 
who  drink  water  containing  carbon 
tetrachloride  in  excess  of  the  MCL  over  many 
years  could  experience  problems  with  their 
liver  and  may  have  an  increased  risk  of 
getting  cancer. 

(57)  Chlorobenzene.  Some  people  who 
drink  water  containing  chlorobenzene  in 
excess  of  the  MCL  over  many  years  could 
experience  problems  with  their  liver  or 
kidneys. 

(58)  o-Dichlorobenzene.  Some  people  who 
drink  water  containing  o-dichlorobenzene 
well  in  excess  of  the  MCL  over  many  years 
could  experience  problems  with  their  liver, 
kidneys,  or  circulatory  systems. 

(59)  p-Dichlorobenzene.  Some  people  who 
drink  water  containing  p-dichlorobenzene  in 
excess  of  the  MCL  over  many  years  could 
experience  anemia,  damage  to  their  liver. 
kidneys,  or  spleen,  or  changes  in  their  blood. 

(60)  1.2-Dichloroethane.  Some  people  who 
drink  water  containing  1,2-dichloroethane  in 
excess  of  the  MCL  over  many  years  may  have 
an  increased  risk  of  getting  cancer 

(61)  1.1-Dichloroethylene.  Some  people 
who  drink  water  containing  1,1- 
dichloroethylene  in  excess  of  the  .MCL  over 
many  years  could  experience  problems  with 
their  liver. 


(62)  cis-l,2-Dichloroethylene.  Some  people 
who  drink  water  containing  cis-1,2- 
dichloroethylene  in  excess  of  the  MCL  over 
many  years  could  experience  problems  with 
their  liver. 

(63)  trans-l,2-Dicholoroethylene.  Some 
people  who  drink  water  containing  trans-1,2- 
dichloroethylene  well  in  excess  of  the  MCL 
over  many  years  could  experience  problems 
with  their  liver. 

(64)  Dichloromethane.  Some  people  who 
drink  water  containing  dichloromethane  m 
excess  of  the  MCL  over  many  years  could 
have  liver  problems  and  may  have  an 
increased  risk  of  getting  cancer. 

(65)  1,2-Dichloropropane.  Some  people 
who  drink  water  containing  1,2- 
dichloropropane  in  excess  of  the  MCL  over 
many  years  may  have  an  increased  risk  of 
getting  cancer. 

(66)  Ethylbenzene.  Some  people  who  drink 
water  containing  ethylbenzene  well  in  excess 
of  the  MCL  over  many  years  could 
experience  problems  with  their  liver  or 
kidneys. 

(67)  Styrene.  Some  people  who  drink  water 
containing  styrene  well  in  excess  of  the  MCL 
over  many  years  could  have  problems  with 
their  liver,  kidneys,  or  circulatory  svstem. 

(68)  Tetrachloroethylene.  Some  people 
who  drink  water  containing 
tetrachloroethylene  in  excess  of  the  MCL 
over  many  years  could  have  problems  with 
their  liver,  and  may  have  an  increased  risk 
of  getting  cancer. 

(69)  1,2,4-Trichlorobenzene.  Some  people 
who  drink  water  containing  1 .2,4- 
trichlorobenzene  well  in  excess  of  the  .MCL 
over  many  years  could  experience  changes  in 
their  adrenal  glands. 

(70)  1.1.1,-Trichloroethane.  Some  people 
who  drink  water  containing  1.1.1- 
trichloroethane  in  excess  of  the  MCL  over 
many  years  could  experience  problems  with 
their  liver,  nervous  system,  or  circulatory 
system. 

(71)  1,1,2-Trichloroethane.  Some  people 
who  drink  water  containing  1,1.2- 
trichloroethane  well  in  excess  of  the  .MCL 
over  many  years  could  have  problems  with 
their  liver,  kidneys,  or  immune  systems 

(72)  Trichloroethylene.  Some  people  who 
drink  water  containing  trichloroethylene  m 
excess  of  the  MCL  over  many  years  could 
experience  problems  with  their  liver  and  may 
have  an  increased  risk  of  getting  cancer. 

(73)  TTHMs  [Total  Trihalomethanes]. 
Some  people  who  drink  water  containing 
trihalomethanes  in  excess  of  the  .MCL  over 
many  years  may  experience  problems  with 
their  liver,  kidneys,  or  central  nervous 
systems,  and  may  have  an  increased  risk  of 
getting  cancer. 

(74)  Toluene.  Some  people  who  drmk 
water  containing  toluene  well  in  excess  of 
the  MCL  over  many  years  could  have 
problems  with  their  nervous  svstem.  kidnevs. 
or  liver. 

("5)  Vinyl  Chloride.  Some  people  who 
drink  water  containing  vinyl  chloride  in 
excess  of  the  MCL  over  many  years  may  have 
an  increased  risk  of  getting  cancer. 

(76)  Xylenes.  Some  people  who  drmk 
water  containing  xylenes  in  excess  of  the 
MCL  over  many  years  tould  experience 
damage  to  their  nervous  svstem. 


PART  142— [AMENDED] 

1.  The  authority  citation  for  part  142 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  300f.  300g-l    300g-2. 
300g-3.  300g-l.  300g-5.  300g-6,  300)^. 
300J-9,  and  300J-11. 

2.  Section  142.10  is  amended  by 
adding  a  new  paragraph  (b)(6)(vii)  as 
follows: 

§142.10    Requirements  for  a  determination 
of  primary  enforcement  responsibility. 

***** 

(6)  •    *    • 

(vii)  Authority  to  require  community 
water  systems  to  provide  consumer 
confidence  reports  as  required  under  40 
CFR  part  141,  subpart  O. 
***** 

3.  Section  142.16  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§  142.16    Special  primacy  requirements. 
»         •         *         *         • 

(f)  Consumer  Confidence  Report 
requirements. 

(1)  Each  State  that  has  primary 
enforcement  responsibility  must  adopt 
the  requirements  of  40  CFR  part  141, 
subpart  O  no  later  than  August  21.  2000. 
States  must  submit  revised  programs  to 
EPA  for  approval  using  the  procedures 
in  §  142.12(b)  through  (d). 

(2)  Each  State  that  has  primary 
enforcement  responsibility  must  make 
reports  submitted  to  the  States  in 
compliance  with  40  CFR  141.155(b) 
available  to  the  public  upon  request. 

(3)  Each  State  that  has  primary 
enforcement  responsibility  must 
maintain  a  copy  of  the  reports  for  a 
period  of  one  year  and  the  certifications 
obtained  pursuant  to  40  CFR  141.155(b) 
for  a  period  of  5  years. 

(4)  Each  State  that  has  primary 
enforcement  responsibility  must  report 
violations  of  this  subpart  in  accordance 
with  the  requirements  of  §  142.151a)(l). 

4.  Section  142.72  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  142.72     Requirements  for  Tribal  eligibility. 

The  Administrator  is  authorized  to 
treat  an  Indian  tribe  as  eligible  to  apply 
for  primary  enforcement  for  the  Public 
Water  System  Program  and  the  authority 
to  waive  the  mailing  requirements  of 
§  141.155(a)  if  it  meets  the  following 
criteria: 
***** 

5.  Section  142  78  is  .imended  bv 
revising  paragraph  (b   to  read  as  follows: 

§142.78    Procedure  for  processing  an 
Indian  Tribe's  application. 
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{[,}  A  tr.he  that  meets  the 
requirements  uf  ^  141.72  is  e!io;hle  ti) 
applv  for  cle\-elf)pinent  gr.ints  and 
prmiacv  enforcement  resp()nsibH!t\-  fur 
a  F^ublic  Water  System  Frogr.im  and 
associated  funding  under  section 
1443(a)  of  the  Act  and  for  priniarv 
enforcement  responsibility  ft)r  public 
water  systems  under  section  141,3  of  the 
Act  and  for  the  authority  to  \v<u\e  the 
mailing  requirement  of  ^  144.1.5,T(a), 
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271 41394 

276 41394 

Proposed  Rules: 

Ch.  1 41982 

1 42600 

18  CFR 

161 43075 

Proposed  Rules: 

Ch.  1 42974 

1b 41982 


37 42296 

161 42974 

250 42974 

284 42974 

343 41982 

385 41982 

20  CFR 

404 41404 

416 41404 

Proposed  Rules: 

416 42601 

21  CFR 

5 41959 

165 42198 

178 43873,  43874 

179 43875 

358 43302 

510 41188,  44381,  44382 

520 41188.  41189,  41419, 

44383 

522 41190,  41419.  44381, 

44382.  44384 

524 44384 

556 41190 

558 41191 ,  44385,  44386 

610 41718 

806 42229 

814 42699 

Proposed  Rules: 

3 42773 

5 42773 

10 42773 

20 42773 

207 42773 

310 42773 

312 42773 

315 41219 

316 42773 

600 42773 

601 42773 

607 42773 

610 42773 

640 42773 

660 42773 

806 42300 

868 44177 

884 44177 

890 44177 

22  CFR 

514 42233 

23  CFR 

Proposed  Rules: 

1331 44415 

24  CFR 

201 44360 

202 44360 

203 44360 

Proposed  Rules: 

5 41754 

200 41754 

207 41754 

236 41754 

266 41754 

880 41754 

881 41754 

882 41754 

883 41754 

884 41754 

886 41754 

891 41754 


965 41754 

982 41754 

983 41754 

25  CFR 

518 41960 

Proposed  Rules: 

542 42940 

26  CFR 

1  41420,43303,44387 

20 44391 

602 44391 

Proposed  Rules: 

1  41754,  43353,  43354, 

44181,44416 

53 41486 

301 41486.  43354 

28  CFR 

Proposed  Rutes: 

25 43893 

29  CFR 

1208 44394 

4044 43623 

Proposed  Rules: 

1915 41755 

1926 43452 

30  CFR 

250 42699,  43876 

253 42699.43624 

917 41423 

924 43305 

936 42574 

Proposed  Rules: 

72 41755 

75 41755 

902 42774 

904 41506 

924 44192 

31  CFR 

Proposed  Rules: 

285 41687 

32  CFR 

83 43624 

84 43624 

33  CFR 

100 41718,42579,43321 

117 41720.  43080.43322 

160 44114 

165 42233 

Proposed  Rules: 

117 43080 

165 42304 

34  CFR 

Proposed  Rules: 

303 43866 

36  CFR 

Proposed  Rules: 

242 43990 

1254 42776 

39  CFR 

20 41427 

40  CFR 

9 44131 


52 43449,  43624,  43627, 

43881,  43884,  44132.  44397, 
44399 

62 41325,  41427,  42235, 

42719.  42721,  42724,  42726. 
43080 

63 42238,  44135 

80 43046 

81 42489.44143 

82 41625.42728 

136 44146 

141 43834,  44512 

142 43834.44512 

148 42110,42580 

159 41192 

180 41720,  41727.  42240, 

42246,  42248,  42249,  43080, 
43085,  43629,44146 

185 42249 

261 42110,42190 

266 42110 

268 421 10.  42580 

271  42110,  42580,  44152 

302 42110 

430 42238 

745 41430 

Proposed  Rules: 

52 41220,41221,  41756, 

42308,  42782,  42783,  42784, 

42786,  43127.  43654,  43897, 

44192,  44208,  44211,  44213, 

44417 

55 41991 

62 41508,42310 

63 41508 

72 41357 

73 41357 

81 44214 

82 41652,  42791 

141 44214 

261 41991,  43361 

268 41536 

271 44218 

300 43898,  43900,  44218 

41  CFR 

101 41420.  43638 

Proposed  Rules: 

101-47 42310,  42792 

42  CFR 

1008 43449 

Proposed  Rules: 

Ch.  IV 42796 

413 42797 

416 43655 

488 43655 

44  CFR 

64 42257,  42259 

65 42249 

67 42264 

Proposed  Rules: 

67 42311 

45  CFR 

233 42270 

307 44401 

1602 41193 

Proposed  Rules: 

142 43242 

46  CFR 

8 44346 

72 44161 
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III 


Proposed  Rules: 

514 


.42801 


47  CFR 

Ch.  1 42275 

0 44161 

1  41433,  42734,  42735 

2 42276 

15 42276 

20 43033 

22 41201 

24 41201 

26 41201 

27 41201 

36 42753 

54 42753,  43088 

64 43033 

69 42753,43088 

73 41735,42281,  43098. 

44170 

90 41201 

97 41201,  42276 

Proposed  Rules: 

1 41538 

20 43026 

41 41757 

43 41538,  44220,  44224 

63 41538 

64 43026,  44224 

73 41765,  41766,  42802, 

43656 
74 42802 


76 42330 

48  CFR 

205 41972 

206 41972 

217 41972 

219 41972 

225 41972,  43887,  43889 

226 41972 

236 41972 

242 43449 

246 43890 

252 41972,  43887 

253 41972,  43889 

1511 41450 

1515 41450 

1552 41450 

1609 42584 

1801 44408 

1802 44408 

1803 44408 

1804 44408 

1805 43099,  44408 

1814 44408 

1815 44408 

1816 44408 

1817 44408 

1819 44409 

1822 43099 

1832 44408 

1834 44408 

1835 44408 


1836 

44170 

1842 

1844 

1852 

..42756 
.43099 
.44170 

,  44408 

, 44408 

44408 

1853 

1871 

..42756 

,  44408 
44408 

1872 

44408 

Proposed  Rules: 

31  43127, 

48 

43238 

,  43239 
43236 

52 

. 43236 

1827 

43362 

1852 

.43362 

49  CFR 

555 

..44171 

564 

.42586 

571  

572 

..41451, 

42582, 

,42586 
41466 

Proposed  Rutes: 

171 

..44312 

172 

44312 

173 

.44312 

174 

.44312 

175 

44312 

176 

44312 

177 

44312 

178 

44312 

180 

.44312 

375 

.43128 

377 

.43128 

390 41766 

391 41766.  41769 

392 41766 

393 41766 

395 41766 

395 41766 

571 41222,  42348 

575 41538 

50  CFR 

17 42757,  43100 

227 42586 

285 43116,  44173 

630 41205 

648 42587 

660 42762,  43324.  44409 

678 41736 

679 42281 

Proposed  Rules: 

17 41624,  43100,  43362. 

43363,  43901,  44417 

20 41925,  43854 

21 44229 

100 43990 

229 42803 

600 41995 

622 43656 

648 43364,  44231 

679 41782 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  corripiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  19, 
1998 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Ocean  and  coastal  resource 
managennent; 
Marine  sanctuaries — 
Florida  Keys  National 
Marine  Sarx:tuary,  FL; 
Tortugas  banK  coral 
reef  protection; 
ptitjiished  8-17-98 

ENVIRONMENTAL 
PROTECTION  AGENCY     • 

Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 

Missouri;  published  7-20-98 
Ohio:  published  8-19-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Child  support  enforcement 
program: 

Computenzed  support 
enforcement  systems; 
automated  data 
processing  funding 
limitations:  put)lished  8-19- 
98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications — 
Bacitracin  methylene 
disallcylate,  etc.; 
published  8-19-98 

Bambermycins;  published 
8-19-98 

Beta-aminopropionitrile 
fumarate;  published  8- 
19-98 

Desforelin  acetate; 

put)lished  8-19-98 
Iron  hydrogenated  dextran 

injection;  published  8- 

19-98 
Ivermectin  topical  solution; 

published  8-19-98 
Oxytetracycline 

hydrochloride  soluble 

powder;  put>lished  8-19- 

98 


NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Contracting  by  negotiation; 

published  8-19-98 
Mentor-protege  program; 
published  8-19-98 

NATIONAL  MEDIATION 
BOARD 

Freedom  of  information  Act; 
implementation: 
Fee  schedule;  published  8- 
19-98 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 
California;  putjiished  7-30-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus:  put)lished  7-15-98 
Bntish  Aerospace;  put)lished 

7-15-98 
Empresa  Brazileira  de 
Aeronautica  S.A.; 
published  7-15-98 
Class  B  airspace:  published  8- 
19-98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Estate  and  gift  taxes: 
Marital  deduction;  published 
8-19-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlteting 
Service 

Almonds  grown  in  California; 

comments  due  by  8-24-98; 

published  7-24-98 
Milk  mar)<eting  orders: 

Iowa;  comments  due  by  8- 
26-98;  published  7-27-98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 

Dogs  and  cats;  humane 
handling,  care,  and 
treatment;  facilities 
licensing  requirements; 
comments  due  by  8-24- 
98;  published  6-24-98 
Exportation  arxj  importation  of 

animals  and  animal 

products: 

Horses  from  contagious 
equine  metritis  (CEM)- 
affected  countries — 


Georgia;  receipt 
authorization;  comments 
due  by  8-26-98; 
published  7-27-98 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Brucellosis  in  cattle  arxJ 
bison — 

State  and  area 
classifications; 
comments  due  by  8-24- 
98;  published  6-24-98 
Brucellosis  in  swine — 
State  and  area 
classifications; 
comments  due  by  8-24- 
98;  published  6-24-98 
Uvestocl<  and  poultry  disease 
control: 

Tut>erculosls  in  cattle,  bison, 
and  captive  cervids; 
Indemnity  for  suspects; 
comments  due  by  8-24- 
98;  put)lished  6-24-98 
AGRICULTURE 
DEPARTMENT 

Food  and  Consumer  Service 
Child  nutrition  programs: 
Child  and  adult  care  food 
program — 

Child  Nutrition  and  WIC 
Reauthorization  Act  of 
1989  et  al.; 
implementation; 
comments  due  by  8-26- 
98;  published  2-26-98 
AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 
Food  stamp  program: 
Food  stamp  recipient  claims; 
establishment  arxJ 
collection  standards; 
comments  due  by  8-26- 
98;  published  5-28-98 
AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 
Grain  Inspection: 
Official  moisture  meters; 
tolerances;  comments  due 
by  8-24-98;  published  6- 
25-98 
COMMERCE  DEPARTMENT 
International  Trade 
Administration 
Watches  and  watch 
movennents: 
Allocation  of  duty 
exemptions — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northern  Mariana 
Islands;  comments  due 
by  8-27-98;  published 
7-28-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
managennent: 


Northeastern  United  States 

fisheries — 

Vessel  monitoring  system; 
comments  due  by  8-27- 
98;  published  7-28-98 
West  Coast  States  and 

Westem  Pacific 

fisheries — 

Pacific  Coast  grourxlfish; 
comments  due  by  8-26- 
98;  published  8-11-98 

Precious  corals; 
comments  due  by  8-28- 
98;  published  6-29-98 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Poison  prevention  packaging: 
Child-resistant  packaging 
requirements — 
Sucrakj;  exemption; 
comments  due  by  8-26- 
98;  published  6-12-98 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Streamlined  research  and 
development  contracting; 
comments  due  by  8-24- 
98;  published  6-25-98 
EDUCATION  DEPARTMENT 
Special  education  and 
rehatiilitative  services: 
Projects  with  Industry 
program;  comments  due 
by  8-24-98;  published  6- 
23-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  desigrated  facilities  and 
pollutants: 
Colorado;  comments  due  by 

8-28-98;  published  7-29- 

98 
Minnesota;  comments  due 

by  8-26-98;  published  7- 

27-98 
South  Carolina;  comments 

due  by  8-26-98;  published 

7-27-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Kentuclty;  comments  due  by 

8-24-98;  published  7-24- 

98 
Oregon;  comments  due  by 

8-24-98;  published  7-24- 

98 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

California;  comments  due  by 
8-24-98;  published  7-24- 
98 

Clean  Air  Act: 
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State  operating  permits 
programs — 

Interim  approval  expiration 
dates  extension; 
comments  due  by  8-26- 
98;  put)lished  7-27-98 
Interim  approval  expiration 
dates  extension; 
comments  due  by  8-26- 
98;  published  7-27-98 
Hazardous  waste: 
Identification  and  listing — 
Exclusions;  comments  due 
by  8-28-98;  published 
7-14-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Fludioxonil;  comments  due 
by  8-24-98;  published  6- 
24-98 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  8-24-98;  published 
7-23-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  services,  special; 
Maritime  services — 
Accounts  settlements; 
1998  biennial  regulatory 
review;  and  Commission 
withdrawal  as 
accounting  authority; 
comments  due  by  8-24- 
98;  published  7-24-98 
Radio  stations;  table  of 
assignments: 
Indiana;  comments  due  by 

8-24-98;  published  7-9-98 
Montana;  comments  due  by 
8-24-98;  published  7-9-98 
Oklahoma;  comments  due 
by  8-24-98;  published  7-6- 
98 
FEDERAL  MARITIME 
COMMISSION 

Tariffs  and  service  contracts: 
Automated  filing  systems; 
inquiry;  comments  due  by 
8-25-98;  published  8-11- 
98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Food  lat)eling — 
Dietary  supplements; 
effect  on  structure  or 
function  of  body;  types 
of  statements  definition; 
comments  due  by  8-27- 
98;  published  4-29-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare: 


Bone  mass  measurement, 
coverage  of  and  payment 
for;  comments  due  by  8- 
24-98;  published  6-24-98 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Minerals  management: 
Oil  and  gas  leasing — 
Helium  contracts; 
comments  due  by  8-27- 
98;  published  7-28-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Hunting  and  fishing: 
Refuge-specific  regulations; 
comments  due  by  8-26- 
98;  published  7-27-98 
Migratory  bird  hunting: 
Federal  Indian  reservations, 
off-reservation  trust  lands, 
and  ceded  lands; 
comments  due  by  8-24- 
98;  published  8-14-98 
Tungsterviron  shot; 
temporary  approval  as 
nontoxic  for  1998-1999 
season;  comments  due  by 
8-26-98;  published  7-27- 
98 
Tungstervpolymer  shot; 
temporary  approval  as 
nontoxic  for  1998-1999 
season;  comments  due  by 
8-26-98;  published  7-27- 
98 

INTERIOR  DEPARTMENT 

Watches  and  watch 
movements: 
Allocations  of  duty 
exemptions — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northern  Mariana 
Islands;  comments  due 
by  8-27-98;  published 
7-28-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
atarxloned  mine  land 
reclamation  plan 
submissions: 
West  Virginia;  comments 

due  by  8-24-98;  published 

7-24-98 
Wyoming;  comments  due  by 

8-28-98;  published  7-29- 

98 

NUCLEAR  REGULATORY 
COMMISSION 

IndejDendent  storage  of  spent 
nuclear  fuel  and  high-level 
radioactive  waste;  licensing 
requirements;  miscellaneous 
amendments;  comments  due 
by  8-25-98;  published  6-9- 
98 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 


Retention  allowances; 
agency  payment  criteria; 
comments  due  by  8-24- 
98;  published  6-23-98 

Senior  Executive  Service; 
involuntary  reassignment 
moratorium  and 
competitive  service 
reinstatement;  comments 
due  by  8-24-98;  fxjtjiished 
6-24-98 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Forwarding  first-class  mail 
destined  for  address  with 
temporary  charige-of- 
address  on  file;  ancillary 
service  erxtorsements; 
comments  due  by  8-24- 
98;  published  7-22-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 
Aerospatiale;  comments  due 
by  8-24-98;  put)lished  7- 
23-98 

Agusta  S.p.A.;  comments 
due  by  8-25-98;  published 
6-26-98 

Airbus;  comments  due  by  8- 
24-98;  putjiished  7-23-98 

Boeing;  comments  due  by 
8-24-98;  published  6-24- 
98 

Cessna;  comments  due  by 
8-24-98;  published  6-26- 
98 

Eurocopter  Deutschland 
GmbH;  comments  due  by 
8-25-98;  published  6-26- 
98 

Eurocopter  Frarrce; 
comments  due  by  8-25- 
98;  put>lished  6-26-98 

McDonnell  Douglas; 
comments  due  by  8-24- 
98;  published  7-9-98 

Mitsubishi  Heavy  IrxJustries, 
Ltd.;  comments  due  by  8- 
25-98;  published  7-21-98 

Rolls-Royce  Ltd.;  comments 
due  by  8-24-98;  published 
6-25-98 
Airworthiness  standards: 

Model  Deland  Travelaire 
airplane;  acceptance 
under  pirimary  category 
aircraft  rule;  comments 
due  by  8-28-98;  put)lished 
7-29-98 

Special  corvjitions — 
Eurocopter  France  rrxxJel 
AS-365  N3  >Dauphin> 
helicopter;  comments 
due  by  8-25-98; 
published  6-26-98 
Eurocopter  model  AS-350 
B3  >Ecureuil> 
helicopters;  comments 


due  by  8-25-98; 
published  6-26-98 
Class  D  airspace;  comments 
due  by  8-24-98;  published 
7-8-98 

Class  E  airspace:  comments 
due  by  8-24-98;  putjiished 
7-8-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 
HytKid  III  test  dummy;  6- 
year  old  child  dummy 
design  and  performance 
speafications; 
comments  due  by  8-28- 
98;  putillshed  6-29-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehat)»litation  and 
education: 

Veterans  education — 
Flight  courses  for 
educational  assistance 
programs;  criteria 
approval:  comments 
due  by  8-24-98; 
put)lished  6-23-98 

LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
putilic  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  con)unction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  IS  also 
availatjie  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (irxJivKJual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
U.S.  Govemment  Pnnting 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  b>e  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov'su   docs/. 
Some  laws  may  not  yet  be 
available. 

H.R.  3824/P.L.  105-234 

Amending  the  Fastener 
Quality  Act  to  exempt  from  its 
coverage  certain  fasteners 
approved  by  the  Federal 
Aviation  Administration  for  use 
in  aircraft.  (Aug.  14,  1998: 
112  Stat.  1536) 

S.J.  Res.  54/P.L.  105-235 
Firxling  the  Government  of 
Iraq  in  unacceptable  and 


VI 
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material  breach  of  its 
international  obligations.  (Aug. 
14.  1998;  112  Stat.  1538) 
Last  List  August  17,  1998 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free,  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscnbe.  send  E-mail  to 
llstproc@lucky.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Yoor 
Name. 

Note:  This  service  is  strictly 
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See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Energy  Information  Administration 
See  Federal  Energy  Regulatory'  Commission 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Meetings: 

State  Energy  Advisory  Board,  44610—44611 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  44611 

Environmental  Protection  Agency 

RULES 

Toxic  substances: 

Significant  new  uses — 
Amines,  N-cocoalkyltrimethylenedi,  citrates,  etc.. 
44562-44583 
NOTICES 
Drinking  water: 

Public  water  supply  supervision  program — 
Indiana,  44620 
Wisconsin,  44620—44621 

Executive  Office  of  the  President 

See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
President's  Export  Council,  44608 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Eurocopter  France,  44552-44553 
Textron  Lycoming  et  al.,  44545-44552 
NOTICES 
Advisory  circulars;  availabihty,  etc.: 

Normal  and  transport  categor>'  rotorcraft — 
Load  combination  safety  requirements  and  maximum 
weight  and  passenger  seat  limitation,  44668 

Federal  Communications  Commission 

RULES 

Radio  services,  special:  ■ 
Private  land  mobile  services — 

220-222,  470-512,  800,  and  900  MHz  bands;  finder's 
preference  program  elimination,  44585-44587 
Radio  stations;  table  of  assignments: 
Arkansas  et  al.,  44584 
New  York,  44583-44584 
PROPOSED  RULES 

Common  carrier  services: 
Satellite  communications — 
Mobile-sateUite  service  above  1  GHz,  44597-44599 
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Universal  service — 

Forward-looking  economic  cost  mechanism  for 

determining  support  for  non-rural  local  exchange 
carriers,  44599-44600 
Radio  stations;  table  of  assignments: 
North  Carolina,  44600 
Washington,  44601 
Wyoming,  44601 

Federal  Deposit  Insurance  Corporation 

RULES 

Practice  and  procedure: 

Application,  notice  and  request  procedures,  and  authority 
delegations;  revision,  44685—44751 
NOTICES 

Bank  merger  transactions;  policy  statement,  44761-44764 
Deposit  insurance  applications;  policy  statement,  44752- 

44761 
Domestic  branch  (includes  remote  service  facilities) 

establishment  applications;  policy  statement; 

rescission,  44766 
Liability  of  commonly  controlled  depository  institutions; 

policy  statement,  44764-^4766 
Main  office  or  branch  (includes  remote  service  facilities) 

relocation  applications;  policy  statement;  rescission, 

44766-44767 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

CaUfomia  Independent  System  Operator  Corp.  et  al., 
44616-^4617 

Western  Resources,  Inc.,  et  al.,  44617-44619 
Environmental  statements;  availability,  etc.: 

Wolverine  Powder  Corp.,  44619—44620 
Applications,  hearings,  determinations,  etc.: 

Continental  Energy,  44611-44612 

Eastern  Shore  Natural  Gas  Co.,  44612 

East  Tennessee  Natural  Gas  Co..  44612 

Florida  Gas  Transmission  Co.,  44612—44613 

MIGC.  Inc..  44613 

National  Fuel  Gas  Supply  Corp.,  44613 

NorAm  Gas  Transmission  Co.,  44614 

Northern  Natural  Gas  Co.,  44614 

Overthrust  Pipeline  Co.;  correction,  44684 

PG&E  Gas  Transmission,  Northwest  Corp.,  44614-44615 

Williams  Gas  Pipelines  Central,  Inc.,  44615 

Wyoming  Interstate  Co.,  Ltd.,  44615 

Young  Gas  Storage  Co.,  Ltd.,  44616 

Federal  Highway  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  44668-44669 

Federal  Maritime  Commission 

NOTICES 

Investigations,  hearings,  petitions,  etc.: 
HUAL  AS,  44621^4623 

Federal  Railroad  Administration 

NOTICES 

Railroad  Safety  Advisory  Committee;  working  group 
activities  and  status  rpports,  44669-44670 


Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  44624 
Permissible  nonbanking  activities,  44623 

Federal  Trade  Commission 

RULES 

Industry  guides: 

Feather  and  down  products,  44553—44555 
Trade  regulation  rules: 

Negative  option  plans  use  by  sellers  in  commerce;  costs 
and  benefits,  44555^4562 
NOTICES 
Prohibited  trade  practices: 

GeoCities,  44624-44626 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Winkler  cactus,  44587-^4595 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  44633- 
44634 
Endangered  and  threatened  species  permit  applications, 

44634 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Whatcom  and  Skagit  Counties,  WA;  northern  spotted 
owl.  etc.,  44634-44635 
Meetings: 
Aquatic  Nuisance  Species  Task  Force,  44635 

Food  and  Drug  Administration 

NOTICES 
Meetings: 

FDA  Cares  about  Consumers:  A  Conversation  with 

America;  district  consumer  forum,  44626—44627 
FDA  Modernization  Act  of  1997,  section  406(b);  statutory 
obligations  under  Federal  Food,  Drug,  and  Cosmetic 
Act,  44627-44629 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  44629-44630 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  44632- 
44633 
Mortgage  and  loan  insurance  programs: 
Multifamily  housing  mortgage  and  housing  assistance 
restructuring  program;  qualifications  request  (mark- 
to-market  program);  correction,  44684 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 
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International  Trade  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Finch  University  of  Health  Sciences  et  al.,  44608-44609 

University  of — 
California,  44609 

Justice  Department 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Nonparticipating  State  program — 

Kentucky,  44637^4642 

South  Dakota,  44648-44653 

Wyoming,  44643-44648 

Labor  Department 

See  Employment  and  Training  Administration 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Montana,  44635-44636 
Environmental  statements;  availability,  etc.: 

Yamell  Mining  Project,  Yavapai  County,  AZ,  44636 

Merit  Systems  Protection  Board 

NOTICES 
Privacy  Act: 

Systems  of  records,  44657-^4658 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
hitemational  Space  Station  Advisory  Committee,  44658 

National  Institutes  of  Health 

NOTICES 

Meetings: 

National  Cancer  Institute,  44630 

National  Human  Genome  Research  Institute,  44630- 

44631 
National  Institute  of  Mental  Health,  44631 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 

44631-44632 
National  Institute  on  Deafness  and  Other  Communication 

Disorders,  44632 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 

Rock  sole/flathead  sole/other  flatfish,  44595-44596 
Carribbean,  Gulf,  and  South  Atlantic  fisheries — 
Gulf  of  Mexico  stone  crab,  44595 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Atlantic  sv^rordfish,  44602 

National  Park  Service 

NOTICES 

Concession  contract  negotiations: 
Grand  Canyon  National  Park,  CO;  overnight 
accommodations,  etc.,  44636 
Meetings: 
Tallgrass  Prairie  National  Preserve  Advisory  Committee, 
44636 


National  Science  Foundation 

NOTICES 

Meetings: 
Advanced  Computational  Infrastructure  and  Research 

Special  Emphasis  Panel,  44658 
Engineering  Advisorv'  Committee,  44658^4659 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  44659 

Natural  Resources  Conservation  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.; 
Agricultural  Air  Quality  Task  Force.  44605-44606 

Nuclear  Regulatory  Commission 

NOTICES 

Reports  and  guidance  documents:  availablitv.  etc.: 
Plant-specific  changes  to  licensing  basis;  approach  for 
using  probabilistic  risk  assessment  in  risk-informed 
decisions,  44659—44662 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review:  comment  request.  44662- 
44663 

Presidential  Documents 

EXECUTIVE  ORDERS 

Angola,  National  Union  for  the  Total  Independence  of 
(UNITA);  blocking  property  and  prohibiting 
transactions  (EO  13098),  44769-44772 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Reclamation  Bureau 

NOTICES 

Meetings; 
Bay-Delta  Advisory  Council,  44637 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 
Hazardous  materials: 
Hazardous  liquid  transportation — 

Liquefied  compressed  gases  in  cargo  tank  motor 

vehicles;  safety  standards  for  unloading;  negotiated 
rulemaking  committee;  meetings.  44601-^4602 

Securities  and  Exchange  Commission 

NOTICES 

Securities: 

Suspension  of  trading — 
Midland,  Inc.,  44665-44666 
Self-regulatory  organizations;  proposed  rule  changes: 

Depository  Trust  Co.,  44666-^4667 
Applications,  hearings,  determinations,  etc.: 

Diversified  Investors  Portfolios  et  al..  44663-44665 

Public  utility  holding  company  filings,  44665 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Iowa,  44667 
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State  Department 

NOTICES 

Meetings: 
International  Telecommunications  Advisory  Committee, 
44667-44668 

Surface  Transportation  Board 

NOTICES 
Rail  carriers: 

Waybill  data;  release  for  use,  44670 
Railroad  operation,  acquisition,  construction,  etc.: 

Pacific  Harbor  Line,  Inc.,  44670 

Wulfson,  David  W.,  et  al.,  44670-44671 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

NOTICES 

Meetings: 

Capital  Budgeting  Study  Commission,  44671 


United  States  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
College  and  university  affiliations  program,  44671—44676 
Multi-regional  and  regional  projects  for  international 

visitors,  44676-44681 
U.S.  based  training  program  for  overseas  educational 
advisers,  44681-44683 


Separate  Parts  In  This  Issue 

Part  II 

Federal  Deposit  Insurance  Corporation,  44685—44767 

Part  III 

The  President,  44769-44772 
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Rules  and  Regulations 


Federal  Register 

Vol.  63,  No    161 

Thursday.  August  20.  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  rrxjst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  98-084-1] 

Mexican  Fruit  Fly  Regulations; 
Removal  of  Regulated  Area 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
regulations  to  remove  the  quarantined 
portion  of  Los  Angeles  County,  CA, 
from  the  list  of  areas  regulated  because 
of  the  Mexican  fruit  fly.  We  have 
determined  that  the  Mexican  fruit  fly 
has  been  eradicated  from  Los  Angeles 
County,  CA,  and  that  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  Los  Angeles  County,  CA, 
are  no  longer  necessary  to  prevent  the 
spread  of  the  Mexican  fruit  fly  into 
noninfested  areas  of  the  United  States. 
This  action  relieves  unnecessary 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  the  previously 
regulated  area. 

DATES:  Interim  rule  effective  August  15, 
1998.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  19,  1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-084-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-084-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wrishing  to 


inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS,  4700  River  Road  Unit  134. 
Riverdale,  MD  20737-1236,  (301)  734- 
8247;  or  e-mail: 
michael.b.stefan@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Mexican  fruit  fly,  Anastrepha 
ludens  (Loew),  is  a  destructive  pest  of 
citrus  and  other  types  of  fruit.  The  short 
hfe  cycle  of  the  Mexican  fruit  fly  allows 
rapid  development  of  serious  outbreaks 
that  can  cause  severe  economic  losses  in 
commercial  citrus-producing  areas.  The 
Mexican  fruit  fly  regulations,  contained 
in  7  CFR  301.64  through  301.64-10 
(referred  to  below  as  the  regulations), 
quarantine  infested  States,  designate 
regulated  areas,  and  restrict  the 
interstate  movement  of  specified  fruits 
and  other  regulated  articles  from 
regulated  areas  in  order  to  prevent  the 
spread  of  the  Mexican  friiit  fly  to 
noninfested  areas  of  the  United  States. 
Quarantined  States  are  listed  in 
§  301.64(a),  and  regulated  areas  are 
hstedin  §  301.64-3(c). 

In  an  interim  rule  effective  November 
10,  1997,  and  published  in  the  Federal 
Register  on  November  17,  1997  (62  FR 
61213-61215,  Docket  No.  97-113-1),  we 
quarantined  the  State  of  California  and 
designated  a  portion  of  Los  Angeles 
County,  CA,  as  a  regulated  area  due  to 
an  infestation  with  the  Mexican  fruit  fly. 

Based  on  insect  trapping  surveys  bv 
inspectors  of  California  State  and 
county  agencies  and  by  inspectors  of  the 
Animal  and  Plant  Health  Inspection 
Service,  we  have  determined  that  the 
Mexican  fruit  fly  has  been  eradicated 
from  Los  Angeles  County,  CA.  The  last 
finding  of  Mexican  fruit  fly  thought  to 
be  associated  with  the  infestation  in  this 
area  was  made  on  October  22,  1997. 

Since  then  no  evidence  of  Mexican 
fruit  fly  infestations  has  been  found  in 
this  area.  Therefore,  we  are  removing 
this  area  from  the  list  of  areas  in 
§  301.64-3(c)  regulated  because  of  the 
Mexican  fruit  fly. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 


publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to 
remove  unnecessary  restrictions  on  the 
public.  The  area  in  California  affected 
by  this  document  was  regulated  due  to 
the  possibility  that  the  Mexican  fruit  flv 
could  be  spread  to  noninfested  areas  of 
the  United  States.  Since  this  situation 
no  longer  exists,  the  continued 
regulated  status  of  this  area  would 
impose  unnecessary'  restrictions. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  contran,-  to  the  public  interest  under 
these  conditions,  we  find  good  cause 
under  5  U.S.C.  553  to  make  this  action 
effective  less  than  30  days  after 
publication.  We  will  consider  comments 
that  are  received  within  60  days  of 
publication  of  this  rule  in  the  Federal 
Register.  After  the  comment  penod 
closes,  we  will  pubhsh  another 
document  in  the  Federal  Register.  The 
document  will  include  a  discussion  of 
any  comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  rule  removes  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  a  portion  of  Los  Angeles 
County,  CA.  Within  this  regulated  area, 
there  are  approximately  804  small 
entities  that  may  be  affected  by  this  rule. 
These  include  1  fanners'  market.  2 
community  gardens,  298  distributors,  1 
food  bank,  440  fruit  sellers,  5  growers, 
4  haulers,  27  nurseries,  11  packers,  7 
processors,  1  swap  meet,  and  7  transient 
load  carriers.  These  804  entities 
comprise  less  than  1  percent  of  the  total 
number  of  similar  entities  operating  in 
the  State  of  California.  Additionallv. 
these  small  entities  sell  regulated 
articles  primarily  for  local  intrastate,  not 
interstate  movement,  and  the 
distribution  of  these  articles  was  not 
affected  by  the  regulatory  provisions  we 
are  removing.  Many  of  these  entities 
also  handle  other  items  ir  addition  to 
the  previously  regulated  articles.  The 
effect  on  those  few  entities  that  move 
regulated  articles  interstate  was 
minimized  by  the  availability  of  various 
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treatments  that,  in  most  cases,  allowed 
these  small  entities  to  move  regulated 
articles  interstate  with  very  little 
additional  cost.  Therefore,  the  effect,  if 
any,  of  this  rule  on  these  entities 
appears  to  be  minimal. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities, 
Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  ISObb.  ISOdd. 
150ee.  ISOff.  161,  162.  and  164-167.  7  CFR 
2.22.  2.80.  and  371.2(c). 

§301.64-3    [Amended] 

2.  In  §  301.64-3.  paragraph  (c),  the 
entry  for  California  is  amended  by 
removing  the  entry  for  Los  Angeles 
County. 


Done  in  Washington.  DC,  this  13th  day  of 
.A.ugust  1998. 

Joan  M.  Amoldi, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Sen'ice. 
IFR  Doc.  98-22459  Filed  8-19-98;  8:45  am] 
BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  97-056-15] 

Mediterranean  Fruit  Fly;  Removal  of 
Quarantined  Area 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
removing  the  quarantined  area  in  Lake 
and  Marion  Counties,  FL,  from  the  list 
of  quarantined  areas.  The  quarantine 
was  necessary  to  prevent  the  spread  of 
Medfly  to  noninfested  areas  of  the 
United  States.  We  have  determined  that 
the  Mediterranean  fruit  fly  has  been 
eradicated  from  this  area  and  that 
restrictions  on  the  intrastate  and 
interstate  movement  of  regulated 
articles  from  this  area  are  no  longer 
necessary.  This  action  relieves 
unnecessary  restrictions  on  the 
intrastate  and  interstate  movement  of 
regulated  articles  from  this  area. 
DATES:  Interim  rule  effective  August  13, 
1998.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  19,  1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-056-15,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MB  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-056-15.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building.  14lh  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Programs, 
PPQ,  APHIS,  4700  River  Road  Unit  134. 
Riverdale.  MD  20737-1236,  (301)  734- 


8247;  or  e-mail; 
mstefan@aphis.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Mediterranean  fruit  fly,  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

The  Mediterranean  fruit  fly 
regulations  (contained  in  7  CFR  301.78 
through  301.78-10  and  referred  to 
below  as  the  regulations)  restrict  the 
movement  of  regulated  articles  from 
quarantined  areas  to  prevent  the  spread 
of  Medfly  to  noninfested  areas  of  the 
United  States.  Since  an  initial  finding  of 
Medfly  infestation  in  a  portion  of  Dade 
County,  FL,  in  April  1998,  the 
quarantined  areas  in  Florida  have 
included  portions  of  Dade,  Highlands, 
Lake,  Manatee,  and  Marion  Counties. 

In  an  interim  rule  effective  on  April 
17.  1998,  and  published  in  the  Federal 
Register  on  April  23,  1998  (63  FR 
20053-20054,  Docket  No.  98-046-1),  we 
added  a  portion  of  Dade  County,  FL,  to 
the  list  of  quarantined  areas  and 
restricted  the  intrastate  and  interstate 
movement  of  regulated  articles  from  the 
quarandned  area.  In  a  second  interim 
rule  effective  on  May  5,  1998,  and 
published  in  the  Federal  Register  on 
May  11,  1998  (63  FR  25748-25750, 
Docket  No.  97-056-11).  we  expanded 
the  quarantined  area  in  Dade  County, 
FL.  In  a  third  interim  rule  effective  May 
13,  1998,  and  published  in  the  Federal 
Register  on  May  19,  1998  (63  FR  27439- 
27440,  Docket  No.  97-056-12),  we 
added  a  portion  of  Lake  and  Marion 
Counties,  FL,  to  the  list  of  quarantined 
areas  and  restricted  the  intrastate  and 
interstate  movement  of  regulated 
articles  from  the  quarantined  area.  In  a 
fourth  interim  rule  effective  on  June  5, 
1998,  and  published  in  the  Federal 
Register  on  June  11,  1998  (63  FR  31887- 
31888,  Docket  No.  98-056-13).  we 
added  a  portion  of  Manatee  County.  FL, 
to  the  list  of  quarantined  areas  and 
restricted  the  intrastate  and  interstate 
movement  of  regulated  articles  from  the 
quarantined  area.  In  a  fifth  interim  rule 
effective  August  7,  1998,  we  added  a 
portion  of  Highlands  County,  FL,  to  the 
list  of  quarantined  areas  and  restricted 
the  intrastate  and  interstate  movement 
of  regulated  articles  from  the 
quarantined  area. 

We  have  determined,  based  on 
trapping  surveys  conducted  by  the 
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Animal  and  Plant  Health  Inspection 
Service  (APHIS)  and  Florida  State  and 
county  agency  inspectors,  that  the 
Medfly  has  been  eradicated  from  the 
quarantined  area  in  a  portion  of  Lake 
and  Marion  Counties,  FL.  The  last 
finding  of  Medfly  thought  to  be 
associated  with  the  infestation  in  that 
portion  of  Lake  and  Marion  Counties, 
FL.  was  June  17, 1998.  Since  that  time, 
no  evidence  of  infestation  has  been 
found  in  this  area.  We  are,  therefore, 
removing  that  portion  of  Lake  and 
Marion  Counties,  FL,  from  the  list  of 
areas  in  §  301.78-3(c)  quarantined 
because  of  the  Medfly.  Portions  of  Dade, 
Highlands,  and  Manatee  Counties 
remain  qucu-antined. 

Inunediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
The  portion  of  Lake  and  Marion 
Coimties,  FL,  affected  by  this  document 
was  quarantined  to  prevent  the  Medfly 
from  spreading  to  noninfested  areas  of 
the  United  States.  Because  the  Medfly 
has  been  eradicated  from  this  area,  and 
because  the  continued  quarantined 
status  of  that  portion  of  Lake  and 
Marion  Counties,  FL,  would  impose 
unnecessary  regulatory  restrictions  on 
the  public,  immediate  action  is 
warranted  to  relieve  restrictions. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  this  action  effective  upon 
signature.  We  wrill  consider  comments 
that  are  received  within  60  days  of 
publication  of  this  rule  in  the  Federal 
Register.  After  the  comment  period 
closes,  we  will  publish  another 
document  in  the  Federal  Register.  The 
document  will  include  a  discussion  of 
any  comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  interim  rule  amends  the  Medfly 
regulations  by  removing  a  portion  of 
Lake  and  Marion  Counties,  FL,  from 
quarantine  for  Medfly.  This  action 
affects  the  intrastate  and  interstate 
movement  of  regulated  articles  from  this 
area.  There  are  approximately  85 
entities  that  could  be  affected,  including 


15  commercial  growers,  1  transportation 
terminal,  8  fruit  stands,  5  flea  markets. 
5  processing  plants,  1  fanner's  market, 
25  nurseries,  10  apiaries,  12  mobile 
vendors,  and  3  food  stores.  The  number 
of  these  entities  that  meet  the  U.S.  Small 
Business  Administration's  (SBA) 
definition  of  a  small  entity  is  unknown, 
since  the  information  needed  to  make 
that  determination  (i.e.,  each  entity's 
gross  receipts  or  number  of  employees) 
is  not  currently  available.  However,  it  is 
reasonable  to  assume  that  most  of  the  85 
entities  are  small  in  size,  since  the 
overwhelming  majority  of  businesses  in 
Florida,  as  well  as  the  rest  of  the  United 
States,  are  small  entities  by  SBA 
standards. 

The  effect  of  this  action  on  small 
entities  should  be  minimally  positive,  as 
they  will  no  longer  be  required  to  treat 
articles  to  be  moved  intrastate  and 
interstate  for  Medfly. 

Therefore,  termination  of  the 
quarantine  of  that  portion  of  Lake  and 
Marion  Counties,  FL,  should  have  a 
minimal  economic  effect  on  the  small 
entities  operating  in  this  area.  We 
anticipate  that  the  economic  impact  of 
lifting  the  quarantine,  though  positive, 
will  be  no  more  significant  than  was  the 
minimal  impact  of  its  imposition. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities, 
Incorporation  by  reference.  Plant 


diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements,  Transportation 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C  147a.  ISObb.  150dd. 
150ee.  150ff.  151.  162.  and  164-167.  7  CFR 
2.22.  2.80,  and  371.2(c). 

§301.78-3     [Amended] 

2.  In  §301.78-3.  paragraph  (c),  the 
entry  for  Florida  is  amended  by 
removing  the  entry  for  Lake  and  Marion 
Counties. 

Done  in  Washington,  DC.  this  13th  dav  of 
August,  1998. 

Joan  M.  Amoldi, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Semce. 

[FR  Doc.  98-22456  Filed  8-19-98:  845  am] 

BtLUNG  CODE  M10-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  98-083-1} 

Mediterranean  Fruit  Fly;  Addition  to 
Quarantined  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
adding  a  portion  of  San  Diego  County, 
CA,  to  the  list  of  quarantined  areas  and 
restricting  the  interstate  movement  of 
regulated  articles  from  the  quarantined 
area.  This  action  is  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
the  Mediterranean  fruit  fly  into 
noninfested  areas  of  the  United  States. 
DATES:  Interim  rule  effective  August  13, 
1998.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  19,  1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-083-1.  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-083-1.  Comments 
received  may  be  inspected  at  USDA. 
room  1141,  South  Building,  14th  Street 
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and  Independence  Avenue  SVV.. 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Michael  B.  Stefan.  Operations  Officer. 
Domestic  and  Emergency  Programs. 
PPQ.  APHIS,  4700  River  Road  Unit  134. 
Riverdale.  MB  20737-1236,  (301)  734- 
8247;  ore-mail: 
michael.b.stefan@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Mediterranean  fruit  fly.  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The 
Mediterrjinean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  sort  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

The  Mediterranean  fruit  fly 
regulations  (7  CFR  301.78  through 
301.78-10;  referred  to  below  as  the 
regulations)  restrict  the  interstate 
movement  of  regulated  articles  from 
quarantined  areas  to  prevent  the  spread 
of  Medfly  to  noninfested  areas  of  the 
United  States. 

Recent  trapping  surveys  by  inspectors 
of  California  State  and  county  agencies 
and  by  inspectors  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
have  revealed  that  an  infestation  of 
Medfly  has  occurred  in  a  portion  of  San 
Diego  County,  CA. 

The  regulations  in  §  301.78-3  provide 
that  the  Administrator  of  APHIS  will  list 
as  a  quarantined  area  each  State,  or  each 
portion  of  a  State,  in  which  the  Medfly 
has  been  found  by  an  inspector,  in 
which  the  Administrator  has  reason  to 
believe  that  the  Medfly  is  present,  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Medfly  has  been  found. 

Less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only  if 
the  Administrator  determines  that  the 
State  has  adopted  and  is  enforcing 
restrictions  on  the  intrastate  movement 
of  the  regulated  articles  that  are 
equivalent  to  those  imposed  on  the 
interstate  of  regulated  articles,  and  the 
designation  of  less  than  the  entire  State 
as  a  quarantined  area  will  prevent  the 
interstate  spread  of  the  Medfly.  The 
boundary  lines  for  a  portion  of  a  State 
being  designated  as  quarantined  are  set 


up  approximately  four-and-one-half 
miles  from  the  detection  sights.  The 
boundary  lines  may  vary  due  to  factors 
such  as  the  location  of  Medfly  host 
material,  the  location  of  transportation 
centers  such  as  bus  stations  and 
airports,  the  patterns  of  persons  moving 
in  that  State,  the  number  and  patterns 
of  distribution  of  the  Medfly,  and  the 
use  of  clearly  identifiable  lines  for  the 
boundaries. 

In  accordance  with  these  criteria  and 
the  recent  Medfly  findings  described 
above,  we  are  amending  §  301.78-3  by 
adding  a  portion  of  San  Diego  County. 
CA,  to  the  list  of  quarantined  eueas.  The 
new  quarantined  area  is  described  in  the 
rule  portion  of  this  document. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  Medfly  from 
spreading  to  noninfested  areas  of  the 
United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  this  action  effective  upon 
signature.  We  will  consider  comments 
that  are  received  within  60  days  of 
publication  of  this  rule  in  the  Federal 
Register.  After  the  comment  period 
closes,  we  will  publish  another 
document  in  the  Federal  Register.  The 
document  will  include  a  discussion  of 
any  comments  we  received  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  rule  amends  the  Medfly 
regulations  by  adding  a  portion  of  San 
Diego  County.  CA.  to  the  hst  of 
quarantined  areas.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  spread  of  the  Medfly  into 
noninfested  areas  of  the  United  States. 

This  rule  also  restricts  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  area  of  San  Diego  County, 
CA.  We  estimate  that  there  are  26 
entities  in  the  quarantined  area  of  San 
Diego  County.  CA,  that  sell,  process, 
handle,  or  move  regulated  articles.  This 
estimate  includes  18  fruit  sellers  and  8 
nurseries.  The  number  of  these  entities 


that  meet  the  U.S.  Small  Business 
Administration's  (SBA)  definition  of  a 
small  entity  is  unknown,  since  the 
information  needed  to  make  that 
determination  (i.e..  each  entity's  gross 
receipts  or  number  of  employees)  is  not 
currently  available.  However,  it  is 
reasonable  to  assume  that  most  of  these 
entities  are  small  in  size,  since  the 
overwhelming  majority  of  businesses  in 
California,  as  well  as  the  rest  of  the 
United  States,  are  small  entities  by  SBA 
standards. 

Few,  if  any,  of  the  26  entities  will  be 
significantly  affected  by  the  quarantine 
action  taken  in  this  interim  rule  because 
few  of  those  entities  move  regulated 
articles  outside  the  State  of  California 
during  the  normal  course  of  their 
business.  Nor  do  consumers  of  products 
purchased  from  those  entities  generally 
move  those  products  interstate.  The 
effect  on  any  small  entities  that  do  move 
regulated  articles  interstate  from  the 
quarantined  area  will  be  minimized  by 
the  availability  of  various  treatments 
that,  in  most  cases,  will  allow  those 
small  entities  to  move  regulated  articles 
interstate  with  very  little  additional 
costs.  Also,  many  of  those  small  entities 
sell  other  items  in  addition  to  regulated 
articles,  so  the  effect,  if  any,  of  the 
interim  rule  should  be  minimal. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The  site 
specific  environmental  assessment  and 
programmatic  medfly  environmental 
impact  statement  provide  a  basis  for  our 
conclusion  that  implementation  of 
integrated  pest  management  to  achieve 
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eradication  of  the  Medfly  would  not 
have  a  significant  impact  on  human 
health  and  the  natural  environment. 
Based  on  the  finding  of  no  significant 
impact,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policv  Act  of 
1969,  as  amended  (NEPA)  (42"U.S.C. 
4321  et  seqX  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  of  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW..  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities, 
Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150bb,  150dd. 
150ee.  150ff,  161,  162,  and  164-167;  7  CFR 
«2.22,2.80,  and  371.2(c). 

2.  In  §  301.78-3,  paragraph  (c)  is 
amended  by  adding  an  entry  for  San 
Diego  County.  CA.  in  alphabetical  order, 
to  read  as  follows: 

§  301 .78-3    Quarantined  areas. 

***** 

(c)  *    *   * 


California 

San  Diego  County.  That  portion  of 
San  Diego  County  in  the  La  Jolla  area 
bounded  by  a  line  beginning  at  the 
intersection  of  North  Torrey  Pines  and 
La  Jolla  Village  Drive:  then  east  along  La 
Jolla  Village  Drive  to  Genesee  Avenue; 
then  southeast  along  Genesee  Avenue  to 
State  Highway  274  (Balboa  Avenue); 
then  southwest  along  State  Highwav  274 
(Balboa  .'\venue)  to  Clairemont  Drive: 
then  southwest  along  Clairemont  Drive 
to  Interstate  Highway  5;  then  south 
along  Interstate  Highway  5  to  Sea  World 
Drive:  then  southwest  along  Sea  World 
Drive  to  Sunset  Cliffs  Boulevard;  then 
southwest  along  Sunset  Cliffs  Boulevard 
to  West  Point  Loma  Boulevard;  then 
northwest  along  West  Point  Loma 
Boulevard  to  Voltaire  Street;  then  west 
along  Voltaire  Street  to  the  Pacific 
Ocean  coastline;  then  north  along  the 
Pacific  Ocean  coastline  to  Scripps  Pier: 
then  east  along  an  imaginary  line  to  the 
intersection  of  Biological  Grade  and  La 
Jolla  Shores  Drive;  then  northeast  along 
La  Jolla  Shores  Drive  to  North  Torrey 
Pines;  then  south  along  North  Torrey 
Pines  to  the  point  of  beginning. 
***** 

Done  in  Washington,  DC,  this  13th  dav  of 
August.  1998. 

Joan  M.  Amoldi. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service 

[PR  Doc.  98-22457  Filed  8-19-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  920 

[Docket  No.  FV9S-820-3  IFR] 

Kiwifruit  Grown  in  California; 
Decreased  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  rule  decreases  the 
assessment  rate  and  changes  the 
assessable  unit  from  $0.0225  per  tray  or 
tray  equivalent  to  $0.05  per  22-pound 
volume  fill  container  or  equivalent  of 
kiwifruit  established  for  the  Kiwifruit 
Administrative  Committee  (Committee) 
under  Marketing  Order  No.  920  for  the 
1998-99  and  subsequent  fiscal  periods. 
The  assessment  rate  of  $0.0225  per  trav 
or  tray  equivalent  approximates  $0.0675 
per  22-pound  volume  fill  container. 
Thus,  the  assessment  rate  of  $0.05  per 
22-pound  volume  fill  container  is  less 
than  the  assessment  rate  currently  in 


effect.  The  Committee  is  responsible  for 
local  administration  of  the  marketing 
order  which  regulates  the  handling  of 
kiwifruit  grown  in  California, 
Authorization  to  assess  kiwifruit 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  period  began  August  1  and 
ends  July  31.  The  assessment  rate  will 
remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
DATES:  Effective  .August  21.  1998, 
Comments  received  by  October  19, 
1998.  will  be  considered  prior  to 
issuance  of  a  final  rule, 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs.  .AMS.  USD.^.  room 
2525-S,  PO  Box  96456,  Washington.  DC 
20090-6456;  Fax: (202)  205-6632. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours, 

FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Sasselli,  Marketing  .Assistant  or  Rose  M 
Aguayo,  Marketing  Specialist.  California 
Marketing  Field  Office.  Fruit  and 
\'egetable  Programs.  AMS.  USDA.  2202 
Monterey  Street,  Suite  102B,  Fresno. 
California  93721:  telephone:  (209)  487- 
5901:  Fax:  (209)  487-5906;  or  George 
Kelhart.  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S.  P.O.  Box  96456.  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  bv 
contacting  Jay  Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  room 
2525-S.  PO.  Box  96456,  Washington. 
DC  20090-6456:  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  .Marketing  Order  No. 
920.  as  amended  (7  CFR  part  920), 
regulating  the  handling  of  kiwifruit 
grown  in  California,  hereinafter  referred 
to  as  the  "order."  The  marketing  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  revewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
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in  effect,  California  kivvifruit  handlers 
are  subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  kivvifruit 
beginning  August  1,  1998,  and 
continuing  until  amended,  suspended, 
or  terminated.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearmg  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretar>'s  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  decreases  the  assessment 
rate  and  changes  the  assessable  unit 
established  for  the  Committee  for  the 
1998-99  and  subsequent  fiscal  periods 
from  $0.0225  per  tray  or  tray  equivalent 
to  $0.05  per  22-pound  volume  fill 
container  or  equivalent.  The  assessment 
rate  of  SO. 0225  per  tray  or  tray 
equivalent  approximates  $0.0675  per 
22-pound  volume  fill  container.  Thus, 
the  assessment  rate  of  SO. 05  per  22- 
pound  volume  fill  container  for  the 
1998-99  and  subsequent  fiscal  periods 
is  less  than  the  assessment  rate 
currently  in  effect. 

The  California  kiwifruit  marketing 
order  provides  authority  for  the 
Committee,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  producers  of  California 
kiwifruit.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 


For  the  1997-98  and  subsequent  fiscal 
periods,  the  Committee  recommended, 
and  the  Department  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  period  to  fiscal  period 
unless  modified,  suspended,  or 
terminated  by  the  Secretary  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  the  Secretary. 

The  Committee  met  on  July  8,  1998, 
and  unanimously  recommended  1998- 
99  expenditures  of  $135,250  and  an 
assessment  rate  of  $0.05  per  22-pound 
volume  fill  container  or  equivalent  of 
kiwifruit.  In  comparison,  last  year's 
budgeted  expenditures  were  $161,286, 
and  the  assessment  rate  was  $0.0225  per 
tray  equivalent,  which  approximates 
SO. 0675  per  22-pound  volume  fill 
container.  The  assessment  rate  of  $0.05 
per  22-pound  volume  fill  container  is 
$0.0175  or  26  percent  lower  than  the 
equivalent  rate  currently  in  effect.  The 
Committee  voted  to  reduce  1998-99 
budgeted  expenditures  and  the 
assessment  rate  to  lessen  the  financial 
burden  on  California  kiwifruit  handlers. 

The  Committee  recommended 
changing  the  assessable  unit  to  a  22- 
pound  volume  fill  container  or 
equivalent  basis  because  this  container 
is  now  the  predominant  container  being 
used  by  handlers  within  the  industry. 
Tray  packs  had  been  the  container  of 
choice  in  previous  seasons,  but  handlers 
have  been  switching  gradually  to 
volume  fill  containers. 

The  Committee  owes  $32,577  to  the 
California  Kiwifruit  Commission 
(Commission)  and  plans  to  pay  off  the 
loan  during  the  1998-99  fiscal  period. 
The  Commission  administers  a  State 
program  utilized  to  promote  kiwifruit 
grown  in  California.  The  Committee  and 
Commission  share  staff  and  expenses 
pursuant  to  an  agreement. 

During  the  1997-98  fiscal  period,  the 
Committee  borrowed  $32,577  from  the 
Commission  pursuant  to  §920.41  of  the 
order  to  cover  a  funding  deficit.  Handler 
assessments  received  were  lower  than 
expected  because  the  1997-98  crop  of  9 
million  trays  or  tray  equivalents  and 
shipments  of  8.5  million  trays  or  tray 
equivalents  were  smaller  than  the 
Committee  anticipated.  The  Committee 
had  estimated  that  assessments  would 
total  $225,000  for  the  1997-98  fiscal 
period,  and  that  shipments  for  the 
period  would  total  10  million  trays  or 
tray  equivalents. 

The  following  table  compares  major 
budget  expenditures  (in  thousands  of 
dollars)  recommended  by  the 
Committee  for  the  1998-99  and  1997-98 
fiscal  periods: 


Budget  expense 
categories 

1998-99 

1997-98 

Administrative  Staff  & 
Field  Salaries 

Contingency  Fund/ 
Operating  Reserve 

Travel,  Food  &  Lodg- 
ing   

Accident  &  Health  In- 
surance   

44.2 
29.2 

5 

3.8 

102.2 
0 

13.8 
12.2 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by 
considering  anticipated  expenses, 
expected  shipments  of  California 
kiwifruit,  and  additional  pertinent 
factors.  Kiwifruit  shipments  for  the  year 
are  estimated  at  2,705,000  22-pound 
volume  fill  containers  or  equivalents  of 
kiwifruit,  which  should  provide 
$135,250  in  assessment  income.  Income 
derived  from  handler  assessments  will 
be  adequate  to  cover  budgeted  expenses, 
to  reimburse  the  borrowed  funds,  and  to 
fund  an  adequate  reserve.  It  is 
anticipated  that  the  assessment  rate  of 
$0.05  per  22-pound  volume  fill 
container  or  equivalent  of  kiwifruit 
handled  will  provide  a  reserve  of 
$29,200  at  the  end  of  the  fiscal  year. 
Currently,  there  are  no  funds  in  the 
reserve.  Reserve  funds  will  be  kept 
within  1  fiscal  period's  expenses,  the 
maximum  permitted  under  §  920.42  of 
the  order. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  1998-99  budget  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
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this  rule  on  small  entities.  Accordingly. 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  undulv 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  450 
producers  of  kiwifruit  in  the  production 
area  and  approximately  60  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFK 
121.601)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  One  of  the  60  handlers 
subject  to  regulation  has  annual 
kiwifiruit  sales  of  at  least  $5,000,000. 
and  the  remaining  59  handlers  have 
sales  less  than  $5,000,000,  excluding 
receipts  from  any  other  sources.  Ten  of 
the  450  producers  subject  to  regulation 
have  armual  sales  of  at  least  $500,000, 
and  the  remaining  440  producers  have 
sales  less  that  $500,000,  excluding 
receipts  from  any  other  sources.  The 
majority  of  California  kiwifruit 
producers  and  handlers  may  be 
classified  as  small  entities. 

This  rule  decreases  the  assessment 
rate  and  changes  the  assessable  unit 
established  for  the  Committee  for  the 
1998-99  and  subsequent  fiscal  periods 
fi-om  $0.0225  per  tray  or  tray  equivalent 
to  $0.05  per  22-pound  volume  fill 
container  or  equivalent.  The  assessment 
rate  of  $0.0225  per  tray  or  tray 
equivalent  approximates  $0.0675  per 
22-pound  volume  fill  container.  Thus, 
the  assessment  rate  of  $0.05  per  22- 
pound  volume  fill  container  for  the 
1998-99  and  subsequent  fiscal  periods 
is  $0.0175  less  than  the  assessment  rate 
currently  in  effect.  The  Committee 
unanimously  recommended  1998-99 
expenditures  of  $135,250.  The  quantity 
of  assessable  kiwifruit  for  the  1998-99 
fiscal  period  is  estimated  at  2,705,000. 
22-pound  volume  fill  containers.  Thus, 
the  $0.05  rate  should  provide  5135,250 
in  assessment  income  and  be  adequate 
to  meet  this  year's  expenses. 

The  Committee  recommended 
changing  the  assessable  unit  to  a  22- 
pound  volume  fill  container  or 
equivalent  basis  because  this  container 
is  now  the  predominate  container  being 
used  by  handlers  within  the  industry. 


Tray  packs  had  been  the  container  of 
choice  in  previous  seasons,  but  handlers 
have  been  switching  gradually  to 
volume  fill  containers. 

The  following  table  compares  major 
budget  expenditures  (in  thousands  of 
dollars)  recommended  by  the 
Committee  for  the  1998-99  and  1997-98 
fiscal  years: 


Budget  expense 
categories 

1998-99 

1997-98 

Administrative  Staff  & 
Field  Salaries 

Contingency  Fund/ 
Operating  Reserve 

Travel.  Food  &  Lodg- 
ing   

Accident  &  Health  In- 
surance   

44.2 
29.2 

5 

3.8 

102.2 
0 

13.8 
12.2 

The  Committee  owes  $32,577  to  the 
California  Kiwifruit  Commission 
(Commission)  and  plans  to  pay  off  the 
loan  during  the  1998-99  fiscal  period. 
The  Commission  administers  a  State 
program  utilized  to  promote  California 
kiwifruit.  The  Committee  and 
Commission  share  staff  and  expenses 
through  an  agency  agreement. 

The  Committee  borrowed  the  money 
from  the  Commission  pursuant  to 
§  920.41  of  the  order  to  cover  a  fund 
shortage  during  the  1997-98  fiscal 
period.  Handler  assessments  received 
were  lower  than  expected  because  the 
1997-98  crop  of  9  million  trays  or  tray 
equivalents  and  shipments  of  8.5 
million  trays  or  equivalents  were 
smaller  than  the  Committee  anticipated. 
The  Committee  had  estimated  that 
assessments  would  be  $225,000  for  the 
1997-98  fiscal  period  and  that  kiwifruit 
shipments  would  be  10  milhon  trays  or 
equivalents. 

To  lessen  the  financial  burden  on 
handlers,  the  Committee  voted  to  reduce 
1998-99  expenditures  and  the 
assessment  rate.  The  reduced  rate  will 
allow  the  Committee  to  meet  its 
expenses,  to  reimburse  the  borrowed 
funds,  and  to  establish  an  adequate 
reserve  (estimated  to  be  $29,200  at  the 
end  of  the  1998-99  fiscal  period). 
Currently,  there  are  no  funds  in  the 
reserve.  Section  920.42  of  the  order 
provides  for  a  maximum  reserve  equal 
to  approximately  1  fiscal  period's 
expenses. 

Prior  to  arriving  at  this  budget,  the 
Committee  considered  information  from 
various  sources,  such  as  the 
Committee's  Finance  and  Assessment 
Subcommittee.  Alternative  expense 
levels  and  assessment  rates  were 
considered  at  several  industry  strategic 
planning  meetings.  The  assessment  rate 
of  SO. 05  per  22-pound  volume  fill 
container  or  equivalent  of  assessable 


kiwifruit  was  determined  by  dividing 
the  total  recommended  budget  for  1998- 
99  by  the  quantity  of  assessable 
kiwifruit.  estimated  at  2,705,000  22- 
pound  volume  fill  containers  or 
equivalents. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  fiscal  period  mdicates 
that  the  grower  price  for  the  1998-99 
season  will  be  approximately  $7.59  per 
22-pound  volume  fill  container  or 
equivalent  of  kiwifruit.  Therefore,  the 
estimated  assessment  revenue  for  the 
1998-99  fiscal  period  as  a  percentage  of 
total  grower  revenue  is  estimated  at  0.7 
percent. 

This  action  decreases  the  assessment 
obligation  intposed  on  handlers. 
Assessments  are  applied  uniformly  on 
all  handlers,  and  some  of  the  costs  may 
be  passed  on  to  producers.  However, 
decreasing  the  assessment  rate  reduces 
the  burden  on  handlers,  and  mav  reduce 
the  burden  on  producers.  In  addition, 
the  Committee's  meeting  was  widely 
publicized  throughout  the  California 
kiwifruit  industr}'  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues. 

Like  all  Committee  meetings,  the  July 
8,  1998,  meeting  was  a  public  meeting 
and  all  entities,  both  large  and  small, 
were  able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  California 
kiwifruit  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  L'.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  publ;c  interest  to 
give  preliminary'  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
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because:  (1)  The  1998-99  fiscal  period 
began  on  August  1,  1998,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  kiwifruit  handled 
during  such  fiscal  period;  (2)  this  action 
decreases  the  assessment  rate  for 
assessable  kiwifruit  beginning  with  the 
1998-99  fiscal  period;  (3)  handlers  are 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  and  (4)  this  interim 
final  rule  provides  a  60-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  920 

Kiwifruit,  Marketing  agreements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  920  is  amended  as 
follows: 

PART  920— KIWIFRUIT  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  920  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  920.213  is  revised  to  read 
as  follows: 

§  920.21 3    Assessment  rate. 

On  and  after  August  1, 1998.  an 
assessment  rate  of  $0.05  per  22-pound 
volume  fill  container  or  equivalent  of 
kiwifruit  is  established  for  kiwifruit 
grown  in  California. 

Dated:  August  13, 1998. 
Eric  M.  Forman, 

Acting  Deputy  Administrator.  Fruit  and 
Vegetable  Programs. 

[FR  Doc.  98-22454  Filed  8-19-98;  8:45  am) 
BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 
[Docket  No.  98-014-2] 

Brucellosis  in  Cattle;  State  and  Area 
Classifications;  Florida 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  cattle  by 
changing  the  classification  of  Florida 
from  Class  Free  to  Class  A.  We  have 


determined  that  Florida  no  longer  meets 
the  standards  for  Class  Free  status.  This 
action  imposes  certain  restrictions  on 
the  interstate  movement  of  cattle  from 
Florida. 

DATES:  Interim  rule  effective  August  13, 
1998.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  19.  1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-014-2,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-014-2.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue,  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
R.T.  RoUo,  Jr.,  Staff  Veterinarian, 
National  Animal  Health  Programs,  VS, 
APHIS,  4700  River  Road  Unit  43, 
Riverdale.  MD  20737-1231.  (301)  734- 
7709;  or  e-mail:  rTollo@aphis.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  humans,  caused 
by  bacteria  of  the  genus  Brucella. 

The  brucellosis  regulations,  contained 
in  9  CFR  part  78  (referred  to  below  as 
the  regulations),  provide  a  system  for 
classifying  States  or  portions  of  States 
according  to  the  rate  of  Brucella 
infection  present  and  the  general 
effectiveness  of  a  brucellosis  control  and 
eradication  program.  The  classifications 
are  Class  Free,  Class  A,  Class  B,  and 
Class  C.  States  or  areas  that  do  not  meet 
the  minimum  standards  for  Class  C  are 
required  to  be  placed  under  Federal 
quarantine. 

The  brucellosis  Class  Free 
classification  is  based  on  a  finding  of  no 
known  brucellosis  in  cattle  for  the  12 
months  preceding  classification  as  Class 
Free.  The  Class  C  classification  is  for 
States  or  areas  with  the  highest  rate  of 
brucellosis.  Class  B  and  Class  A  fall 
between  these  two  extremes. 
Restrictions  on  moving  cattle  interstate 
become  less  stringent  as  a  State 
approaches  or  achieves  Class  Free 
status. 

The  standards  for  the  different 
classifications  of  States  or  areas  entail 
(1)  maintaining  a  cattle  herd  infection 
rate  not  to  exceed  a  stated  level  during 
12  consecutive  months;  (2)  tracing  back 


to  the  farm  of  origin  and  successfully 
closing  a  stated  percent  of  all  brucellosis 
reactors  found  in  the  course  of  Market 
Cattle  Identification  (MCI)  testing;  (3) 
maintaining  a  surveillance  system  that 
includes  testing  of  dairy  herds, 
participation  of  all  recognized 
slaughtering  establishments  in  the  MCI 
program,  identification  and  monitoring 
of  herds  at  high  risk  of  infection 
(including  herds  adjacent  to  infected 
herds  and  herds  from  which  infected 
animals  have  been  sold  or  received), 
and  having  an  individual  herd  plan  in 
effect  within  a  stated  number  of  days 
after  the  herd  owner  is  notified  of  the 
finding  of  brucellosis  in  a  herd  he  or  she 
owns;  and  (4)  maintaining  minimum 
procedural  standards  for  administering 
the  program. 

Before  the  effective  date  of  this 
interim  rule,  Florida  was  classified  as  a 
Class  Free  State  because  there  had  been 
no  known  brucellosis  in  cattle  in 
Florida  for  at  least  12  consecutive 
months.  However,  as  of  August  of  1998. 
two  cattle  herds  in  Florida  were 
identified  as  infected  with  brucellosis. 

To  attain  and  maintain  Class  A  status, 
a  State  or  area  must  (1)  not  exceed  a 
cattle  herd  infection  rate,  due  to  field 
strain  Brucella  abortus,  of  0.25  percent 
or  2.5  herds  per  1,000  based  on  the 
number  of  reactors  found  within  the 
State  during  any  12  consecutive  months, 
except  in  States  with  10,000  or  fewer 
herds;  (2)  trace  to  the  farm  of  origin  at 
least  90  percent  of  all  brucellosis 
reactors  found  in  the  course  of  MCI 
testing;  (3)  successfully  close  at  least  95 
percent  of  the  MCI  reactor  cases  traced 
to  the  farm  of  origin  during  the  12 
consecutive  month  period  immediately 
prior  to  the  most  recent  anniversary  of 
the  date  the  State  or  area  was  classified 
Class  A;  and  (4)  have  a  specified 
surveillance  system,  as  described  above, 
including  an  approved  individual  herd 
plan  in  effect  within  15  days  of  locating 
a  source  herd  or  recipient  herd. 

After  reviewing  the  brucellosis 
program  records  for  Florida,  we  have 
concluded  that  this  State  meets  the 
standards  for  Class  A  status.  Therefore, 
we  are  removing  Florida  from  the  list  of 
Class  Free  States  or  areas  in  §  78.41(a) 
and  adding  it  to  the  list  of  Class  A  States 
or  areas  in  78.41(b).  This  action  imposes 
certain  restrictions  on  the  interstate 
movement  of  cattle  from  Florida. 

Inunediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to 
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prevent  the  interstate  spread  of 
brucellosis. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  this  action  effective  upon 
signature.  We  will  consider  comments 
that  are  received  within  60  days  of 
publication  of  this  rule  in  the  Federal 
Register.  After  the  comment  period 
closes,  we  will  publish  another 
document  in  the  Federal  Register.  The 
document  will  include  a  discussion  of 
any  comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  brucellosis 
status  of  Florida  from  Class  Free  to  Class 
A  increases  testing  requirements 
governing  the  interstate  movement  of 
cattle.  However,  testing  requirements  for 
cattle  moved  interstate  for  immediate 
slaughter  or  to  quarantined  feedlots  are 
not  aR'ected  by  this  change.  Cattle  from 
certified  brucellosis-free  herds  moving 
interstate  are  not  affected  by  this 
change. 

The  groups  affected  by  this  action  will 
be  herd  owners  in  Florida,  as  well  as 
buyers  and  importers  of  cattle  from  this 
State. 

There  are  an  estimated  20,000  cattle 
herds  in  Florida  that  will  be  affected  by 
this  rule.  All  of  these  are  owned  by 
small  entities.  Test-eligible  cattle  offered 
for  sale  interstate  from  other  than 
certified  brucellosis-free  herds  must  be 
tested  for  brucellosis  under  Class  A 
status  regulations,  but  not  under 
regulations  concerning  Class  Free  status. 
If  such  testing  were  distributed  equally 
among  all  animals  affected  by  this  rule, 
the  change  to  Class  A  status  would  cost 
approximately  $4  per  head. 

Therefore,  we  believe  that  changing 
the  brucellosis  status  of  Florida  will  not 
have  a  significant  economic  impact  on 
the  small  entities  affected  by  this 
interim  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  we  are  amending  9  CFR 
part  78  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  111-1143-1,  114g. 
115,  117.  120.  121,  123-126.  134b,  and  134f; 
7  CFR  2.22,  2.80.  and  371.2(d). 

§78.41     [AmwMtod] 

2.  In  §  78.41,  paragraph  (a)  is 
amended  by  removing  "Florida,". 

3.  In  §  78.41,  paragraph  (b)  is 
amended  by  adding  "Florida," 
immediately  before  "Kansas,". 

Done  in  Washington,  IX:,  this  13th  day  of 
August,  1998. 

Joan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  98-22462  Filed  8-19-98;  8:45  am] 

BILUNG  CODE  3410-9«-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  98-ANE-27-AD;  Amendment 
39-10713;  AD  98-17-11] 

RIN2120-AA64 

Airworthiness  Directives;  Textron 
Lycoming  and  Teledyne  Continental 
Motors  Reciprocating  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Textron  Lycoming 
and  Teledyne  Continental  Motors 
reciprocating  engines  that  had 
crankshafts  repaired  by  Nelson 
Balancing  Service,  Repair  Station 
Certificate  No.  NB7R820J.  Bedford, 
Massachusetts,  that  requires  removal 
from  service  of  affected  crankshafts,  or 
a  visual  inspection,  magnetic  particle 
inspection,  and  dimensional  check  of 
the  crankshaft  journals,  and,  if 
necessary,  rework  or  removal  from 
service  of  affected  crankshafts  and 
replacement  with  serviceable  parts.  This 
amendment  is  prompted  by  reports  of 
crankshafts  exhibiting  heat  check 
cracking  of  the  nitrided  bearing  surfaces 
which  led  to  crankshaft  cracking  and 
subsequent  failure.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  crankshaft  failure  due  to 
cracking,  which  could  result  in  an 
inflight  engine  failure  and  possible 
forced  landing. 

DATES:  Effective  October  19,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rocco  Viselli,  Aerospace  Engineer 
(assigned  to  Textron  Lycoming),  New 
York  Aircraft  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  10 
Fifth  St.,  3rd  Floor,  Valley  Stream,  NY 
11581-1200;  telephone  (516)  256-7531, 
fax  (516)  568-2716;  or  Jerry  Robinette, 
Aerospace  Engineer  (assigned  to 
Teledyne  Continental  Motors),  Atlanta 
Aircraft  Certification  Office,  FAA,  Small 
Airplane  Directorate,  1895  Phoenix 
Boulevard,  One  Crown  Center.  Suite 
450,  Atlanta,  GA  30349;  telephone  (770) 
703-6096,  fax  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  U4  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Textron 
Lycoming  and  Teled>'ne  Continental 
Motors  (TCMj  reciprocating  engines  that 
had  crankshafts  repaired  by  Nelson 
Balancing  Service,  Repair  Station 
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Certificate  No.  NB7R820J.  Bedford. 
Massachusetts,  was  published  in  the 
Federal  Register  on  May  11.  1998  (63 
FR  25781).  That  action  proposed  to 
require  removal  from  service  of  affected 
crankshafts,  or  a  visual  inspection, 
magnetic  particle  inspection,  and 
dimensional  check  of  the  crankshaft 
journals,  and.  if  necessary,  rework  or 
removal  from  service  of  affected 
crankshafts  and  replacement  with 
serviceable  parts. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  the 
proposed  AD  is  insufficiently 
researched;  specific  dates  and  serial 
numbers  are  needed  for  affected 
crankshafts.  The  commenter  suggests 
that  there  were  periods  during  the  time 
frame  of  interest  when  the  grinding  was 
acceptable.  The  FAA  does  not  concur. 
The  FAA  believes  that  this  AD  has  been 
thoroughly  researched.  The  failures/ 
known  cases  of  crankshaft  nitride 
cracking  occur  throughout  the  time 
period.  There  is  no  way  to  isolate  one 
specific  time  and  determine  that 
crankshafts  during  that  time  were 
satisfactorily  repaired.  Those 
crankshafts  that  are  identified  in  the 
company's  records  are  presented  in  the 
AD.  but  the  FAA  has  determined  that 
these  records  are  incomplete.  Therefore, 
the  applicability  of  the  AD  must  include 
all  crankshafts  identified  in  aircraft 
owners'  and  other  repair  station  records 
as  being  repaired  at  Nelson  during  the 
suspect  time  period. 

Tne  same  commenter  questions  how 
many  TCM  O— 470  crankshafts  have 
been  determined  to  be  bad  and  if  there 
is  a  sufficient  percentage  to  warrant 
tearing  down  all  O— 470  engines  that 
Nelson  repaired  during  this  time  period. 
The  FAA  does  not  concur.  The  available 
data  indicates  that  crankshafts  from  O- 
470  engines  were  subject  to  the  same 
improper  repair  procedures  as 
crankshafts  from  other  engines.  Of  the 
three  related  failure  events,  one 
occurred  on  an  O— 470— R  engine. 
Therefore,  the  FAA  has  determined  that 
all  crankshafts  repaired  by  Nelson  Air 
Services  during  the  suspect  time  period 
have  the  potential  of  causing  an  unsafe 
condition. 

The  same  commenter  believes  that  the 
proposed  AD  is  based  on  failures  of 
aerobatic  engines.  The  commenter 
suggests  that  the  AD  is  an  overlv 
reactive  extrapolation  from  highly 
stressed  aerobatic  crankshafts  to 
comparatively  mildly  stressed  non- 
aerobatic  engines.  The  FAA  does  not 
concur.  The  FAA  is  unaware  of  any 


information  that  indicates  that  the  safety 
analysis  presented  in  the  NFRM  is 
biased  by  aerobatic  engine  data.  There  is 
only  one  aerobatic  engine  listed.  The 
other  engines  are  used  in  normal  or 
utility  category  applications.  The  data 
indicates  that  nitride  cracking  of  the 
crankshafts  is  not  limited  to  specific 
flight  operations  but  rather  a  matter  of 
an  improper  grinding  procedure  that 
can  result  in  heat  check  cracking  of  the 
nitride  surface. 

The  same  commenter  states  that  the 
AD  should  not  be  issued  as  written,  but 
only  imposed  on  those  who  have  a 
reasonable  Ukelihood  of  having  a  bad 
crankshaft,  due  to  expense  required  to 
tear  down  an  engine.  The  FAA  does  not 
concur.  The  expense  of  the  AD  was 
certainly  considered  as  evidenced  by 
the  NPRM  economic  impact  statement. 
However,  it  must  be  emphasized  that 
the  FAA  has  made  a  determination  that 
an  unsafe  condition  is  likely  to  exist  on 
crankshafts  repaired  by  Nelson  during 
the  suspect  time  period.  The  FAA 
determined  that  an  AD  was  necessary 
after  consideration  of  both  the  severity 
of  the  potential  unsafe  condition  and 
the  economic  impact  of  the  action. 

One  commenter  states  that  the  AD 
should  not  apply  to  crankshafts  which 
were  in  the  Nelson  shop  for  balancing, 
it  should  only  apply  to  those  which  had 
the  journals  ground.  The  FAA  does  not 
concur.  The  data  indicates  that  deficient 
process  controls  existed  at  Nelson 
Balancing  Service  during  the  suspect 
time  period  and  therefore  all  craiikshafts 
which  were  repaired  in  the  Nelson  shop 
during  that  time  are  suspect.  However, 
if  an  individual  can  substantiate  that 
any  given  crankshaft  should  be  exempt 
from  the  requirements  of  the  AD  based 
on  the  extent  of  repairs  performed  by 
Nelson,  then  this  data  can  be  presented 
through  an  FAA  Airworthiness 
Inspector  as  an  Alternative  Method  of 
Compliance  with  the  AD. 

This  commenter  further  states  that  the 
AD  should  reaffirm  that  only  those  work 
order  numbers  noted  in  the  AD  are 
affected.  The  FAA  does  not  agree.  The 
work  orders  listed  in  the  AD  are 
intended  as  guidance  only  as  the  FAA 
can  not  be  absolutely  sure  that  all 
crankshafts  are  accounted  for  in  the 
listing. 

One  commenter  states  that  the  AD 
should  apply  only  to  those  crankshafts 
repaired  after  September  1995,  arguing 
that  date  represented  the  earliest  repair 
date  for  the  crankshaft  that 
demonstrated  a  problem  in  service  after 
being  serviced  by  Nelson.  The  FAA  does 
not  concur.  The  crankshaft  with  the 
earliest  repair  date  to  have  exhibited  a 
problem  in  service  was  repaired  in 
February  1995  and  failed  after  only  30 


hours  in  service.  The  repair  station  was 
certificated  in  September  1994.  Thus, 
the  FAA  has  limited  this  AD  to  only 
those  engines  with  crankshafts  on 
which  this  unsafe  condition  either 
exists  or  is  likely  to  develop. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tnere  are  approximately  250.000 
engines  of  the  designs  listed  in  the 
applicability  section  of  this  AD  in  the 
worldwide  fleet.  The  FAA  estimates  that 
200.000  of  those  engines  are  installed  on 
aircraft  of  U.S.  registry.  Of  these  it  is 
estimated  that  30%  or  60.000  engines 
will  have  had  an  overhaul  in  the  time 
frame  of  interest;  however,  only  291 
would  be  required  to  take  compliance 
action.  Of  this  60.000  it  is  estimated  that 
10.000  will  require  removal  of  the 
propeller  spinner  to  determine 
applicability  of  the  AD.  The  cost 
associated  with  the  spinner  removal/ 
replacement  is  estimated  to  be  $60  per 
work  hour  average  labor  rate  times  one 
hour.  It  will  take  approximately  90  work 
hours  per  engine  to  accomplish  the 
proposed  action  and  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  $115  per  engine  for 
gaskets,  seals,  etc.  In  addition,  it  is 
estimated  that  half  of  the  291  affected 
engines  can  be  reworked  at  a  cost  of 
$1,800  per  engine  and  that  the  other  half 
of  the  291  affected  engines  will  be 
rejected,  plus  purchasing  another 
crankshaft  which  will  cost  $4,000  per 
engine.  Based  on  these  figures,  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $3,048,765. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
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of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701, 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-17-11     Textron  Lycoming  and  Teledyne 
Continental  Motors:  Amendment  39- 
10713.  Docket  98-ANE-27-AD. 
Textron  Lycoming  (LYC)  0-235,  0-235- 
Cl,  0-235-C2C,  0-235-L2C,  0-235-N2C, 
O-290,  O-290-D2,  O-320,  O-320-A,  O-320- 
AlA,  O-320-A2B,  O-320-B2B,  O-320-B2C, 
O^320-D2J,  0-32a-D3G,  O-320-E2A,  O- 
320-E2D,  O-320-E2G,  O-320-E3D,  O-320- 
H2AD,  O-360,  O-360A1A,  O-360-AlD.  O- 
360-A3A,  O-360-A4A,  O-360-A4K,  O-360- 
BlB,  IO-360-F1A6.  AEIO-320-E1B.  HIO- 
360-ClA,  IO-320,  IO-320-B1A,  IO-360,  lO- 
360-AlA,  IO-360-A1B6,  IO-360-B1E,  lO- 

360-c,  io-360-c1c,  io-360-c1c6.  io-360- 
Table  1 


Engine  and  model 

LYC: 

AEIO-32(>-E1B  

HIO-360-C1A  

IO-320  

IO-320-B1A  

IO-360  

IO-360  

IO-360-A1A  

IO-36Q-A1A  

IO-360-A1A  

IO-360-A1B6  

IO-360-B1E  

IO-360-C  

IO-360-C1C  

IO-360-C1C  

IO-360-C1C6  

IO-360-C1C6  

IO-36&-C1D6  

IO-360-D  

IO-360-F1A6  

IO-540  

IO-540  

IO-540  

IO-540-C4B5  

IO-540-S1A5  

IVO-435-G1A   :... 

LIO-320-C1A  

LIO-360-C1E6  

LIO-360-C1E6  

0-235  

0-235  

0-235  

0-235  

0-235  

0-235  

a-235  

0-235  

a-235  

0-235  

0-235  

0-235  

0-235  

0-235  

0-235  

0-235-C1    

0-235-C1    

0-235-C1    

0-235-C1    

0-235-C2C  


W/0 


1134 
1155 
1141 
1525 
1314 
IN6137 
1230 
1289 
1415b 
1463 
1312 
1146 
1336 
1518 
1530 
1537 
1286 
1540 
1176 
1014 
1056 
1302 
1313 
1513 
1271 
1158 
1280 
1281 
1013 
1051 
1054 
1057 
1058 
1060 
1069 
1110 
1145 
1151 
1160 
1305 
1329 
1332 
1481 
1089 
1188 
1335 
1367 
1019 


C1D6.  1O-360-D,  O-540-A1B5,  0-540- 
A1D5.  O-540-R2AD,  IO-540.  IO-540-C4B5. 
IO-540-S1A5,  TIO-540-A2.  LIO-320-ClA. 
LIO-360-C1E6,  and  10-720  reciprocatmg 
engines;  and  Teledyne  Continental  Motors 
(TCM)  A-65,  A65-'3,  A65-8,  A75,  A75-8. 
C75-12,  C85,  C85-8,  C85-12,  C90-8FI.  C90- 
12,  O-200.  O-200-A.  O-300,  O-300-D,  lO- 
360-C.  E-185-4.  E-225-8.  0-^70,  O-^70-K, 
O-470-L,  O-470-R,  0-^70-11.  IO-470.  lO- 
470-N,  IO-^70-S.  IO-520,  IO-520-D. 
GTSIO-520.  and  TSIO-520-VB  reciprocating 
engines,  with  installed  crankshafts  repaired 
by  Nelson  Balancing  Service.  Bedford, 
Massachusetts,  Repair  Station  Certificate  No 
NB7R820J.  between  February  1.  1995,  and 
December  31,  1997,  inclusive,  as  listed  (by 
work  order  (VV/O))  in  Table  1  of  this  AD. 


Date 


2/17/96 
2/7/96 
1/17/96 
11/14/97 
12/17/96 
8/7/97 
6/10/96 
10/23/96 
5/23/97 
7/31/97 
12/12/96 
1/23/96 
2/10/97 
12/9/97 
11/25/97 
12/9/97 
4/28/97 
12/2/97 
3/7/96 
2/8/95 
6/13/95 
12/5/96 
12/17/96 
10/27/97 
10/1/96 
2/8/96 
10/7/96 
10/9/96 
2/21/95 
6/2/95 
6/9/95 
6/14/95 
6/29/95 
6/30/95 
8/10/95 
Z'20/96 
1/23/96 
1/25/96 
2/9/96 
12/5/96 
2/11/97 
2/11/97 
9/Z97 
10/8/95 
4/2/96 
3/1Z'97 
3/24/97 
2/24/95 


Engine  Ser.  No 


L-5653-55A 

L-12126-51A 


L-474-51 

1^085-5174 

RL-3920-51A 

L-t453-51A 
R-51448-9-C 


L- 19294-51 A 
L-27423-36A 


L-1 9547-48 
L-19597-48A 


L-9041-15 


RL-24636-15 
L-22542-15 


L-6475-15 
L-7143-15 
L-5569-15 

L-1 2284- 15 
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Engine  and  model 

0-235-C2C  

0-235-C2C  

0-235-L2C   

0-235-L2C   

0-235-L2C   

0-235-L2C   

0-235-L2C   

0-235-L2C   

0-235-L2C 

0-235-L2C   

0-235-L2C   

0-235-L2C   

0-235-L2C   

0-235-L2C   

0-235-L2C  

0-235-L2C   

0-235-L2C   

0-235-L2C   

0-235-L2C   

0-235-L2C   

0-235-L2C   

0-235-L2C  

0-235-L2C   

C^235-L2C   

0-235-L2C   

0-235-L2C   

0-235-L2C   

0235-L2C   

0-235-N2C  

O-290  

O-290  

O-290-D2   

O-320  

O-320  

O-320  „ 

O-320  

O-320  

O-320  

O-320  

O-320  

O-320  

O-320  

O-320  

O-320  

O-320  

O-320  

O-320  

O-320  

O-320  

O-320  

O-320  

O-320  

O-320  

O-320  

O-320  

O-320  

O-320  

O-320  

O-320  

O-320  

O-320-A  

O-320-A  

O-320-A  

O-320-A1A  

O-320-A2B  

O-320-A2B  

O-320-B2B  

O-320-B2C  

O-320-D2J  

O-320-D2J  

O-320-D2J  

O-320-D2J  


^'O 


Date 


Engine  Ser.  No. 


1040 

1105 

1030 

1036 

1037 

1050 

1062 

1067 

1070 

1095 

1101 

1102 

1162 

1179 

1219 

1251 

1285 

1365 

1400 

1414 

1417 

1433 

1435 

1504 

1508 

1524 

1536 

2010 

1511 

1257 

1326 

1082 

1018 

1024 

1038 

1045 

1084 

1116 

1125 

1169 

1175 

1184 

1189 

1202 

1212 

1283 

1316 

1340 

1347 

1360 

1361 

1436 

1468 

1474 

1477 

1477 

1507 

1519 

1546 

1171 

1192 

1194 

1196 

1244 

1081 

1461 

1452 

1315 

1172 

1173 

1253 

1534 


5/8/95 

12/1/95 

4/6/95 

4/24/95 

4/24/95 

6/2/95 

7/5/95 

8/8/95 

8/10/95 

11/14/95 

11/4/95 

11/15/95 

2/14/96 

3/11/96 

5/1 6/96 

8/22/96 

10/19/96 

3/24/97 

4/28/97 

8/5/97 

12/5/97 

6/26/97 

6/9/97 

10/31/97 

11/18/97 

11/12/97 

11/24/97 

11/19/97 

10/29/97 

9/4/96 

3/26/97 

9/26/95 

2/22/95 

3/1 7/95 

5/13/95 

5/24/95 

9/28/95 

1/8/95 

1/8/96 

2/28/96 

3/7/96 

3/28/96 

8/27/96 

4/30/96 

5/10/96 

10/17/96 

12/21/96 

2/25/97 

2/18/97 

3/10/97 

3/10/97 

5/29/97 

8/14/97 

8/22/97 

9/13/97 

9/13/97 

11/18/97 

11/21/97 

12/7/97 

3/1/06 

4/13/96 

4/13/96 

4/13/96 

8/13/96 

9/22/95 

9/9/97 

7/10/97 

12/17/96 

3/4/96 

3/7/96 

9/4/96 

11/25/97 


L-1 2273-1 5 
L-1 4545-1 5 

L-23012-15 
L-1 5542-1 5 
L-1 8306-1 5 

L-1 6001 5-1 5 

RL-023227-15 

L-1 5300-1 5 

L-20183-15 

L-1 61 14-1 5 

L-21215-15 

L-21215-15 


L-1 7074-1 5 


L-23857-15 
L-60 19-21 
L-39272-27A 


L-24367 


L-1313&-39A 


L-5270-27 

L-1 2626-27 
L-2977-39 

L-13039-39A 
L-1 2341 2-39A 
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Engine  and  model 


O-320-D2J  

O-320-D3G  .... 
0-32&-D3G  .... 
O-320-D3G  .... 
O-320-D3G  .... 
O-320-D3G  .... 
O-320-E2A  .... 
O-320-E2A  .... 
C>-320-E2A  .... 
O-320-E2A  .... 
O-320-E2D  .... 
O-320-E2D  .... 
O-320-E2D  .... 
O-320-E2D  .... 
Q-320-E2D  .... 

O-320-E2D  

O-320-E2D  

O-320-E2D  

O-320-E2D  

O-320-E2D  

O-320-E2D  .... 

O-320-E2D  

O-320-E2D  

O-320-E2G  

O-320-E3D  

O-320-E3D  

0-320-E3D  

O-320-E3D  

O-320-E3D  

O-320-H2AD  .. 

O-360  

O-360  

O-360  

O-360  

O-360  

O-360  

O-360  

O-360-A1A  

O-360-A1A  

O-360-A1A  

O-360-A1D  

a-360-A3A  

O-360-A4A  

0-36(>-A4A  

O-360-A4A  

O-360-A4A  

C>-360-A4K  

O-360-B1B  

0-54a-A1B5  ... 
O-540-A1B5  ... 
O-540-A1D5  ... 

IO-720  

TIO-540-A2  

TIO-540-A2  

TIO-540-R2AD 
TCM: 

A-65  

A-65  

A-65  

A-65  

A-65  

A-65  

A-65  

A-65  

A-65  

A-65  

A-65  

A-65  

A-65-3  

A-65-8  

A-65-8  

A75   


W/0 


-L 


Date 


1539 

1077 

1114 

1354 

1370 

1544 

1103 

1191 

1317 

1439 

1068 

1078 

1177 

1181 

1241 

1245 

1260 

1343 

1346 

1385 

1458 

1533 

1549 

1338 

1034 

1074 

1431 

1444 

1500 

1322 

1025 

1157 

1199 

1362 

1386 

1394 

1528 

1170 

1214 

1239 

1411 

1531 

1270 

1464 

1486 

1529 

1166 

1262 

1129 

1132 

1462 

1510 

1064 

1111 

1106 

1152 

1154 

1183 

1185 

1233 

1290 

1296 

1299 

1325 

1326 

1376 

1438 

1243 

1541 

1276 

1156 


12/3/97 
9/1 7/95 

1/8j^6 
2/25/97 
3/26/97 
12/3/97 
11/10/95 
4/13/96 
12/21/96 

6/9/97 
8/10/95 
9/1 7/95 

3/9/96 
3/14/96 

8/9/96 
8/13/96 

9/9/96 
2/17/97 

3/2/97 

4/16/97 

7/18/97 

11/25/97 

12/12/97 

3/1  a«7 
4/18/95 
8/24/95 

6/9/97 
6/13/97 
1Q/7/97 
1/22/97 
3/17/95 

2/7/96 
4/18/96 
3/10/97 
4/17/97 

5/6/97 

11/19/97 

2/28/96 

5/14/96 

8/5/96 

5/5«7 

11/25«7 

9/27/96 

7/30/97 

9/6/97 

11/25/97 

2/22/96 

9«/96 
12/29/95 

1/9/96 

7/26/97 

10/26/97 

7/13/95 

1/10/96 

11/27/95 

1/25/96 

2/27/96 

2/22/96 

3/28/96 

6/23/96 

10/29/96 

11/14/96 

11/19/96 

3/26/97 

3/25/97 

4/29/97 

6/17/97 

8/13/96 

12/2/97 

10/5/96 

2/7/96 


Engine  Ser  No 


L-1098^-39A 

H45247 

L-26363-27A 
L-19377-27A 
L-15219-27A 
L-38003-55A 
L-35528-27A 

L^W732-27A 

L^2691-27A 
L^0483-27A 
L-1 5300-1 5 

L-44320-27A 


L-38264-27A 
L-29668-27A 
L-29495-27A 
L-33770-27A 

L-33841-27A 
L-1530-78T 


L-20677-36A 
L-20190-36A 


L-1400a-36A 
L-24796-36A 


L-26455-36A 
L-5261-51A 

L-1 165-40 
L-5661^40 


L-5949-61A 


7187 


4933868 


5890178 
324993 

5762568 
5321868 
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Engine  and  mode 

A75   

A75   

A75-8   

C75-12F  

085  

C85  

C-85  

C-85  

C-85  

C-85  

C-«5  

C-85  

C-85  

C-85-SFJ  

C-85-8FJ  

C-85-12  

C85-12  

C-85-12  

C85-12  

C-85-12  

C-QO-BF  

C-90-12  

E-185-4   

E-225-8   

GTSIO-520 

IO-360-C  

IO-470  

IO-470-N  

IO-470-S  .'. 

IO-520  

IO-520-D   

O-200  

O-200  

O-200  

O-200  

O-200  

O-200  

O-200  

O-200  

O-200  

O-200  

O-200  

O-200  

O-200  

O-200  

O-200  

O-200  

O-200  

O-200  

O-200  

O-200  

Q-200  

O-200  

O-200  

O-200  

O-200  

O-200-A  

O-20O-A  

O-200-A  

O-20O-A  

O-200-A  

O-200-A  

O-200-A  

O-200-A  

O-200-A  

O-300  „ 

O-300  

O-300  

O-300  

O-300  

O-300  

O-300  


W/0 


1255 

1256 

1275 

1293 

1088 

1092 

1198 

1297 

1352 

1381 

1391 

1392 

1484 

1139 

1420 

1031 

1182 

1217 

1265 

1298 

1471 

1279 

1124 

1505 

1208 

1126 

1028 

1421 

1331 

1174 

1167 

1033 

1043 

1049 

1076 

1104 

1131 

1142 

1147 

1190 

1193 

1195 

1197 

1213 

1261 

1303 

1321 

1324 

1344 

1393 

1413 

1430 

1437 

1488 

1506 

1522 

1052 

1085 

1120 

1161 

1215 

1240 

1254 

1264 

1356 

1027 

1042 

1083 

1096 

1137 

1259 

1387 


Date 


9/3/96 

9/4/96 
10/5/96 
11/4/96 
10/4/95 
10/18/95 
4/17/96 
11/14/96 
3/10/97 
4/28/97 
4/19/97 
4/19/97 

9/4/97 
1/17/96 
5/12/97 

4/6/95 

3/18/96 

5/15/96 

9/12/96 

11/14/96 

9/6/97 

10/7/96 

1/16/96 

10/28/97 

5/7/96 

12/28/95 

3/23/95 

5/13/97 

3/11/97 

3/4/96 
2/22/96 
4/18/95 
5/12/95 

6/2/95 

9/11/95 

11/21/95 

1/5/96 
1/18/96 
1/23/96 
4/13/96 
4/13/96 
4/13/96 
4/17/96 
5/13/96 

9/9/96 
12/5/96 

2/7/97 

2/6/97 

3/2/97 

5/5/97 

5/7/97 
5/23/97 
6/1 7/97 

9/7/97 

11/18/97 

11/11/97 

6/21/95 

9/29/95 

12/29/95 

2/9/96 
5/15/96 

8/5/96 

9/3/96 
9/12/96 
3/10/97 
3/20/95 
5/12/95 
9/26/95 
10/23/95 
1/17/96 

9/4/96 
4/22/97 


Engine  Ser.  No. 


5162868 
3316-6-12 


29652-7-8 


28487-6-12 

29845-7-8 

29465-7-8 

21596-6-12 

14657 

23610-6-12 

42838-1-8 

44747-6-12 

25700D-1-9 

35477-D-9-8-P 

210114-70H 

F-51439-9-C 

87329-R 

95271-1-N 

102412-2-S-l 


214668-27A 
213830-71A 

265349-R 


28115 

61001-5-4 
255759A-48 

254150-A-48 

253971 
24R-469 

69589-8-A 
6105-71-A-R 

34012-D-6-D 
464481 
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Table  1 — Continued 


Engine  and  model 

O-300  

O-300  

O-300  

O-300  

O-300-A  

O-300-D  

O-300-D  

O-300-D   

O-300-D  

O-470  

O-470  

O-470-11   

O--170-1 1   

O-470-11   

O-470-11   

O-470-11   

O-470-F  

0-470-K  

O-470-L  

O-470-L  

O-470-L  

O-470-R   

O-470-R   

O-470-R   

O-470-R   

a-470-R   

O-470-R   

TSIO-520-VB  


W/0 


1397 

1403 

1423 

1555 

1446 

1022 

1079 

1487 

1543 

1046 

1383  i 

1017  ' 

1491  I 

1492  ! 

1493  [ 

1494  I 
1236 
1087  ' 
1128 
1359  I 
1399 
1016 
1086 
1165 
1178 
1201 
1319 
1055 


Date 


Engine  Ser.  No- 


4/26/97 

4/28/97 

6/9/97 

1/13/98 

5/27/97 

3/17/95 

9/17/95 

9/6/97 

12/3/97 

6/1/95 

4/4/97 

2/22/95 

10/19/97 

10/19/97 

10/19/97 

10/19/97 

7'25/96 

10/3/95 

1/10/96 

5/19/97 

4/28/97 

2/10/95 

10/3/95 

2/22/96 

3/10/96 

6/2/96 

1/6/97 

6/9/95 


592&-9A 
3834 D8Z 


35110-D-6-D 
24276-D-O-D 


i  7695&-4-F 
:  47172-&-K 
i  68681-8-L 
'  68245-a-L 

133087-5-F 


831 64-1 -R 
459408 


Note  1:  Blank  spaces  indicate  unknown 
data.  Where  the  engine  serial  number  is 
blank  in  this  table,  it  is  either  unknown  or 
the  crankshaft  may  not  be  installed  in  an 
engine. 

Note  2:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  crankshaft  failure  due  to 
cracking,  which  could  result  in  an  inflight 
engine  failure  and  possible  forced  landing, 
accomplish  the  following: 

(a)  Within  10  hours  time  in  service  after 
the  effective  date  of  this  AD.  determine  if  this 
AD  applies,  as  follows: 

(1)  Determine  if  any  repair  was  conducted 
on  the  engine  that  required  crankshaft 
removal  during  the  February  1,  1995.  to 
December  31.  1997,  time  frame;  if  the  engine 
was  not  disassembled  for  crankshaft  removal 
and  repair  in  this  time  frame,  no  further 
action  is  required. 

(2)  If  the  engine  and  crankshaft  was 
repaired  during  this  time  frame,  determine 


from  the  maintenance  records  (engine  log 
book),  and  Table  1  of  this  AD  if  the 
crankshaft  was  repaired  by  Nelson  Balancing 
Service.  Repair  Station  Certificate  .No. 
NB7R820J,  Bedford,  Massachusetts.  The 
maintenance  records  should  contain  the 
Return  to  Service  (Yellow)  tag  for  the 
crankshaft  that  will  identif)'  the  companv 
performing  the  repair.  Also  the  work  order 
number  contained  in  Table  1  of  this  AD  was 
etched  on  the  crankshaft  propeller  flange, 
adjacent  to  the  closest  connecting  rod 
journal.  Because  some  etched  numbers  will 
be  difficult  to  see,  if  necessary,  use  a  lOX 
magnifying  glass  with  an  appropriate  light 
source  to  view  the  work  order  number.  In 
addition,  the  propeller  spinner,  if  installed, 
will  have  to  be  removed  in  order  to  see  this 
number. 

(3)  A  person  with  a  private  pilot  or  higher 
rated  certificate  may  make  the  determination 
of  applicability  of  this  AD  p-ovided  the 
propeller  spinner  does  not  have  to  be 
removed. 

(4)  If  it  cannot  be  determined  who  repaired 
the  crankshaft,  compliance  with  this  .^D  is 
required. 

(5)  If  the  engine  and  crankshaft  were  not 
repaired  during  the  time  frame  specified  m 
(a)(1).  or  if  it  is  determined  that  the 
crankshaft  was  not  repaired  bv  .Nelson 
Balancing  Service,  no  further  action  is 
required. 

(b)  Within  10  hours  time  in  service  after 
the  effective  date  of  this  AD,  accomplish  the 
following: 

(1)  Perform  a  visual  inspection  as  defined 
in  paragraph  (b)(2)  of  this  ,AD.  magnetic 
particle  inspection,  and  a  dimensional  check 
of  the  crankshaft  journals,  or  remo\'e  from 


service  affected  crankshafts  and  replace  with 
serviceable  parts 

(2)  For  the  purpose  of  this  .■\D.  a  visual 
inspection  of  the  crankshaft  is  defined  as  the 
inspection  of  all  surfaces  of  the  crankshaft  for 
cracks  which  include  heat  check  cracking  of 
the  nitrided  bearing  surfaces,  cracking  in  the 
main  or  aft  fillet  of  the  main  bearing  [ournal 
and  crankpin  lournal,  including  checking  the 
bearing  surfaces  for  scoring,  galling, 
corrosion,  or  pitting- 

Note  3:  Further  guidance  on  all  inspection 
and  acceptance  criteria  is  contained  in 
applicable  TCM  or  LYC  Overhaul  or 
Maintenance  .Manuals,  or  other  F.\.\- 
approved  data 

(3)  Replace  an\-  crankshaft  thai  fails  the 
visual  inspection,  magnetic  particle 
inspection,  or  the  dimensional  check  with  a 
sen'iceable  crankshaft,  unless  the  crankshaft 
can  be  reworked  to  bring  it  in  compliance 
with: 

(i)  All  the  overhaul  requirements  of  the 
appropriate  TCM  or  L'^'C  Overhaul 
Maintenance  Manuals:  or 

(li)  .Ml  of  the  FA.^-approved  requirements 
for  any  repair  station  which  currenth  has 
approval  for  limits  other  than  those  in  the 
appropriate  TCM  or  L'^'C  Overhaul ' 
Maintenance  Manuals. 

(4)  For  the  purpose  of  this  .'\D.  a 
serviceable  crankshaft  is  one  whicn  meets  the 
requirements  of  paragraph  (b)[3)[i)  or 
(b)(3)(ii)ofthis  AD 

Note  4:  Crankshafts  removed  from  TCM 
engine  models  IO-360.  10-520.  and  TSIO- 
520  series  engines  are  also  subject  to 
compliance  with  AD  97-2(.-l". 

(c)  .'\n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
(LYC)  or  Atlanta  (TCM)  Aircraft  Certification 
Offices.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Airworthiness 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  or  Atlanta 
Aircraft  Certification  Offices. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  firom  the  Atlanta 
Aircraft  Certification  or  New  York  Aircraft 
Certification  Office,  as  applicable. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 

a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  This  amendment  becomes  effective  on 
October  19.  1998. 

Issued  in  Burlington.  Massachusetts,  on 
August  11,  1998. 
)ay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  98-22240  Filed  8-19-98;  8:45  am) 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-SW-36-AD;  Amendment 
39-10716;  AD  98-16-02] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  SA  3180,  SA  31 8B,  SA 
318C,  SE  3130,  SE  313B,  SA.315B, 
SA.316B,  SA.316C,  SA.319B,  and 
SE.3160  Helicopters 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
98-16-02  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Eurocopter  France  Model  SA  3180,  SA 
318B,  SA  318C,  SE  3130,  SE  313B, 
SA.315B.  SA.316B,  SA.316C,  SA.319B, 
and  SE.3160  helicopters  by  individual 
letters.  This  AD  requires  an  initial  and 
recurring  visual  inspections  of  the 
upper  and  lower  surfaces  of  the  tail 
rotor  blade  [blade)  skin  for  cracks.  If  a 
crack  is  found,  replacing  the  blade  with 
an  airworthy  blade  is  required.  This 
amendment  is  prompted  by  a  report  of 
a  crack  on  the  blade  skin  near  an 
attachment  bolt  on  the  blade  cuff  stem. 
This  condition,  if  not  corrected,  could 


result  in  fatigue  failure  of  a  blade  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  September  4,  1998,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  98-16-02, 
issued  on  July  22.  1998,  which 
contained  the  requirements  of  this 
amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  19,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region. 
Attention:  Rules  Docket  No.  98-SW-36- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Shep  Blackman,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5296,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  On  July 
22,  1998,  the  FAA  issued  priority  letter 
AD  98-16-02,  applicable  to  Eurocopter 
France  Model  SA  3180.  SA  318B,  SA 
318C,  SE  3130.  SE  313B,  SA.315B. 
SA.316B,  SA.316C,  SA.319B.  and 
SE.3160  helicopters,  which  requires, 
within  10  hours  time-in-service  (TIS). 
and  thereafter,  at  intervals  not  to  exceed 
10  hours  TIS,  visually  inspecting  the 
blade  skin  near  the  attachment  bolts  on 
the  blade  cuff  stem  for  cracks  on  the 
upper  and  lower  surfaces  using  an  8- 
power  or  higher  magnifying  glass.  If  a 
crack  is  found,  replacing  the  blade  with 
an  airworthy  blade  is  necessary.  That 
action  was  prompted  by  a  report  of  a 
crack  on  the  lower  surface  of  the  blade 
skin  near  an  attachment  bolt  on  the 
blade  cuff  stem.  This  condition,  if  not 
corrected,  could  result  in  fatigue  failure 
of  a  blade  and  subsequent  loss  of  control 
of  the  helicopter. 

The  FAA  has  reviewed  Eurocopter 
France  Service  Telexes  No.  05.36,  No. 
05.94,  and  No.  05.95,  as  transmitted  by 
Information  Telex  00068,  dated  July  10, 
1998,  which  describes  procedures  for 
visually  checking  the  blade  skin  for 
cracks  using  an  8-power  magnifying 
glass. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 


examined  the  findings  nf  the  EXJAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
Eurocopter  France  Model  SA  3180.  SA 
318B,  SA  318C,  SE  3130,  SE  313B, 
SA.315B,  SA.316B.  SA.316C,  SA.319B, 
and  SE.3160  helicopters  of  the  same 
type  design,  the  FAA  issued  priority 
letter  AD  98-16-02  to  prevent  fatigue 
failure  of  a  blade  and  subsequent  loss  of 
control  of  the  helicopter.  The  AD 
requires,  within  10  hours  time-in- 
service  (TIS),  and  thereafter,  at  intervals 
not  to  exceed  10  hours  TIS,  visually 
inspecting  the  blade  skin  near  the 
attachment  bolts  on  the  blade  cuff  stem 
for  cracks  on  the  upper  and  lower 
surfaces  using  an  8-power  or  higher 
magnifying  glass.  If  a  crack  is  found, 
replacing  the  blade  with  an  airworthy 
blade  is  necessary. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  July  22, 1998  to  all 
known  U.S.  owners  and  operators  of 
Eurocopter  France  Model  SA  3180,  SA 
318B,  SA  318C.  SE  3130,  SE  313B. 
SA.315B,  SA.316B,  SA.316C,  SA.319B, 
and  SE.3160  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

The  FAA  estimates  that  106 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  work  hour  per 
helicopter  to  inspect  each  blade  and  3 
work  hours  to  replace  it,  if  necessary, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  will  cost 
approximately  $8780  per  blade.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $956,120.  assuming  one  blade 
replacement  for  each  helicopter. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
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Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-36-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  Bnal  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

98-16-02    Eurocopter  France:  Amendment 
39-10716.  Docket  No.  98-SW-36-AD. 

Applicability:  Model  SA  3180.  SA  318B. 
SA  318C,  SE  3130.  SE  313B.  SA.315B, 
SA.316B,  SA.316C.  SA.319B.  and  SE.3160 
helicopters,  with  tail  rotor  blades,  part 
number  (P/N)  3160S-34-10000-all  dash 
numbers,  or  P/N  3160S-34-11000-all  dash 
numbers,  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
£rom  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  10  hours 
time-in-service  (TIS),  and  thereafter  at 
intervals  not  to  exceed  10  hours  TIS.  unless 
accomplished  previously. 

To  prevent  fatigue  failure  of  a  tail  rotor 
blade  (blade),  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  With  the  blade  installed  on  the 
helicopter 

(1)  Clean  the  blade  root  skin  area  using 
Teepol  or  an  equivalent  product. 

(2)  Using  an  8-power  or  higher  magnifying 
glass,  visually  inspect  the  blade  skin  near  the 
attachment  bolts  on  the  blade  cuff  stem  for 
cracks  on  the  up{>er  and  lower  surfaces. 

(3)  If  a  crack  is  found,  replace  the  blade 
with  an  airworthy  blade. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Rotorcrafl 
Standards  Staff.  Rotorcraft  Directorate.  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Rotorcrafl  Standards  Staff. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Rotorcraft  Standards  Staff 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
September  4,  1998.  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  Priority  Letter  AD 
98-16-02,  issued  July  22,  1998,  which 
contained  the  requirements  of  this 
amendment. 

Issued  in  Fort  Worth.  Texas,  on  August  12. 
1998. 

Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 

[FR  Doc.  98-22365  Filed  8-19-98;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  253 

Guides  for  the  Feather  and  Down 
Products  Industry 

AGENCY:  Federal  Trade  Commission. 
FINAL  ACTION:  Rescission  of  the  Guides 
for  the  Feather  and  Down  Products 
Industry;  announcement  of  enforcement 
pohcy. 

SUMMARY:  On  April  15,  1994,  the 
Commission  published  a  Federal 
Register  notice  initiating  the  regulatory 
review  of  the  Federal  Trade 
Commission's  ("Commission")  Guides 
for  the  Feather  and  Down  Products 
Industry  ("Guides")  and  seeking  public 
comment.  On  October  28, 1996,  the 
Commission  published  a  second 
Federal  Register  notice  seeking 
additional  information.  In  the  1996 
notice,  the  Commission  indicated  that  it 
had  made  a  preliminary  determination 
to  retain  but  modify  the  Guides  and 
sought  comment  on  several  issues.  The 
Commission  has  now  completed  its 
review,  and  this  notice  announces  the 
Commission's  decision  to  rescind  the 
Guides.  In  addition,  the  notice  provides 
a  general  enforcement  policy  statement 
with  respect  to  misrepresentations 
concerning  feather  and  down-filled 
products. 

EFFECTIVE  DATE:  August  20,  1998. 
ADDRESSES:  Requests  for  copies  of  this 
notice  should  be  sent  to  the  Consumer 
Correspondence  Center,  Room  130. 
Federal  Trade  Commission,  6th  St.  and 
Pennsylvania  Ave.,  N.W.,  Washington, 
DC  20580.  The  notice  is  available  on  the 
Internet  at  the  Commission's  website. 
http://wrww.flc.gov. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Alice  All.  Attorney.  Federal  Trade 
Commission,  New  York  Regional  Office. 
150  William  Street,  Suite  1300.  New 
York,  NY  10038.  (212)  264-1210  or 
Carol  Jennings,  Attorney,  Federal  Trade 
Commission.  Division  of  Enforcement. 
6th  St.  and  Pennsylvania  Ave.,  N.VV., 
Washington,  DC  20580,  (202)  326-3010, 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Guides  for  the  Feather  and  Down 
Products  Industry  addressed  claims  for 
the  advertising,  labeling,  and  sale  of 
products  that  are  wholly  or  partially 
filled  with  feathers  or  down,  and  all 
bulk  stocks  of  processed  feathers  or 
down  intended  for  use  or  used  in  the 
manufacture  of  such  products.  The 
Guides  specifically  addressed,  among 
other  things,  the  use  of  trade  names, 
symbols,  and  depictions;  the  tolerances 
for  filling  material:  and  the  cleanliness 
of  filling  material. 

As  part  of  the  Commission's  ongoing 
review  of  all  current  Commission  rules 
and  guides,  the  Commission  published 
a  Federal  Register  notice  on  April  15, 
1994,  59  FR  18006,  seeking  comments 
about  the  regulatory  and  economic  costs 
and  benefits  of  the  Guides.'  The 
Commission  published  a  second  notice 
on  October  28,  1996.  61  FR  55589, 
setting  forth  a  preliminary 
determination  to  retain  the  Guides  and 
seeking  comments  on  several  issues.  Of 
particular  interest  in  this  review 
proceeding  was  the  issue  of  tolerances 
recognized  by  the  Guides  for  filling 
materials  in  feather  and  down  products. 
Section  253.6(f)  of  the  Guides  permitted 
the  unqualified  term  "down"  to  be  used 
to  designate  a  product  containing  the 
following  fill  mixture: 

80%  Down  Portion  consisting  of 

1.  70%  down  and  plumules  (minimum) 

2.  10%  dowm  fiber  (maximum) 

20%  Remainder  Portion  consisting  of 
(any  or  all  of  the  following  items) 

1.  Down  fiber 

2.  Waterfowl  feather  fiber 

3.  Waterfowl  feathers 

4.  2%  maximum  of  nonwaterfowl 
feathers  and  nonwaterfowl  feather 
fibers 

5.  2%  maximum  residue 

This  standard  created,  in  effect,  a  30% 
tolerance  for  the  down  and  plumules 
content  of  down-filled  products. 

Section  253.6(c)  of  the  Guides 
addressed  percentage  down  claims. 


Section  253.6(c)(1)  stated  that  a  product 
may  not  be  called  "100%  down"  or 
"pure"  or  "all  down"  unless  the 
product  in  fact  contains  only  down 
without  regard  to  any  tolerance.  Section 
253.6(c)(2)  stated  that  a  product  "should 
not  be  represented  to  contain  a  certain 
percentage  of  feathers  or  down  unless  it 
in  fact  contains  the  stated  percentage 
with  due  regard  to  the  tolerances  set 
forth  in  this  section."  The  same  section 
of  the  Guides  stated  in  paragraph  (f)  that 
"|t|he  tolerances  .   .   .  are  not  to  be 
construed  to  permit  intentional 
adulteration." 

All  of  the  comments  to  the  second 
Federal  Register  notice  supported 
retaining  the  Guides  to  maintain  quality 
and  an  industry  standard.^  In  general, 
the  commenters  recommended 
preserving  the  Guides  "as  is"  with 
suggestions  that  the  Commission  make 
small  changes  to  various  allowances 
permitted  by  the  Guides.  None  of  the 
comments  addressed  the  Commission's 
concerns  regarding  deception  and 
competition. 

After  extensive  review  of  the  Guides 
and  their  effect  on  the  feather  and  down 
industry,  the  Commission  has  decided 
that  the  Guides  have  not  promoted 
compliance  with  Section  5  of  the  FTC 
Act  3  and  in  fact  may  have  hindered 
compliance.  For  the  reasons  set  forth 
below,  the  Commission  has  concluded 
that  consumers  would  be  better  served 
by  rescission  of  the  Guides. 

II.  Reasons  for  Rescission  of  the  Guides 

The  Commission  has  decided  to 
rescind  the  Guides  for  several  reasons. 
First,  the  Guides  did  not  appear  to  be 
working  as  intended  to  promote  truth  in 
labeling  and  advertising.  The  Guides' 
tolerances  were  intended  to 
accommodate  the  imprecise  nature  of 
processing  and  manufacturing  and  were 
"not  to  be  construed  to  permit 
intentional  adulteration."  Section 
253.6(fl.  Instead,  the  30%  tolerance 
afforded  by  the  Guides  appears  to  have 
become  an  industry  manufacturing 


'  Comments  received  in  response  to  the  first 
Federal  Register  notice  were  discussed  in  the 
second  Federal  Register  notice.  All  of  the 
comments  were  from  mdustry,  and  all  supported 
retaining  the  Guides. 


^The  Conimission's  second  request  for  public 
comment  elicited  nine  comments  from  the  industry 
and  none  from  consumers  or  consumer  groups:  (1) 
J.C.  Penney  Company.  Inc..  (2)  Blue  Ridge  Home 
Fashions.  Inc..  (3)  The  Canadian  Down  and  Feather 
Products  Association,  (4)  Pillowlex  Corporation,  (51 
Pacific  Coast  Feather  Company,  (6)  American  Down 
Association.  (7)  International  Down  and  Feather 
Testing  Laboratory.  (8)  Eurasia  Feather  Inc. /Down 
Inc..  and  (9)  Hollander  Home  Fashions  Corp.  These 
comments  are  on  the  public  record  and  available  for 
viewing  in  Room  130  at  the  Federal  Trade 
Commission,  6th  Street  and  Pennsylvania  Avenue. 
N.W.,  Washington,  D.C.  20580,  from  8:30  am  to  5 
pm.  Monday-Friday. 

'Section  5  of  the  FTC  Act.  15  U.S.C.  45(a)(ll 
states:  "Unfair  methods  of  competition  in  or 
affecting  com.merce,  and  unfair  or  deceptive  acts  or 
practices  in  or  affecting  commerce,  are  hereby 
declared  unlawful." 


Standard,  not  simply  a  margin  for  error. 
The  Commission  understands  that  a 
filling  material  at  the  edge  of  the 
tolerance  for  the  stated  down  content, 
i.e.  containing  30%  less  down  than  its 
stated  down  content,  is  referred  to  in  the 
industry  as  "FTC  down."  The  fact  that 
the  Guides  have  resulted  in  the  situation 
where  products  contain  30%  less  down 
than  stated  suggests  that  the  Guides  did 
not  promote  truth  in  labeling  or 
advertising  and  should  be  rescinded. 

Second,  it  appears  that  the  Guides 
were  confusing  to  industry  members 
attempting  compliance.  For  example, 
FTC  staff  has  received  queries  from 
industry  members  who  know  the  exact 
composition  of  a  product's  filling 
contents,  based  on  lab  analysis,  but 
nonetheless  inquire  how  the  product 
should  be  labeled  under  the  FTC's 
tolerances.  This  situation  suggests  that 
rather  than  creating  clarity,  these  Guides 
have  caused  confusion  in  this  industry. 

Third,  the  Guides  set  forth  detailed 
standards  that  can  be  better  established 
by  private  standards-setting 
organizations  or  others  with  expertise  in 
technical  measurement  issues  and 
industry  practices.  Market  forces  may 
also  effectively  set  standards  as  long  as 
the  fill  mixture  is  truthfully  disclosed. 

Fourth,  the  Guides'  content  disclosure 
principles  may  have  had  unintended 
anticompetitive  effects,  distorting 
consumer  demand  and  related 
production  decisions.  Because 
manufacturers  of  70%  down  products 
could  advertise  and  label  their  products 
as  "dowrn,"  manufacturers  of  competing 
products  with  significantly  greater 
dowm  and  plumules  content  could  not 
readily  distinguish  their  products.  For 
example,  if  a  product  were  advertised 
and  labeled  "85%  down  and  plumules," 
it  might  appear  inferior  to  a  product 
labeled  "down."  As  a  result,  down 
product  producers  were  unlikely  to  bear 
the  increased  cost  to  bring  higher  down 
content  products  to  market,  and 
consumers  were  denied  access  to  some 
down  products  that  they  otherwise 
might  choose. 

Fifth,  the  Guides  provided 
unwarranted  special  treatment  not  given 
to  other  industries.  In  particular,  a  30% 
tolerance  for  percentage  claims  appears 
overly  generous  when  compared  to  the 
3%  tolerance  for  blended  fiber  claims 
afforded  by  the  Rules  and  Regulations 
under  the  Textile  Fiber  Products 
Identification  Act.-* 

These  Guides  have  not  served  the 
general  purpose  of  Guides,  which  is  to 
increase  industry  compliance  with 


*  16  CFR  303.43  and  303  27.  promulgated  under 
the  Textile  Fiber  Products  Identification  Act,  15 
U.S.C.  7&-70k.. 
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Section  5  of  the  FTC  Act.  Therefore, 
rescission  is  appropriate. 

III.  The  Commission's  Future 
Enforcement  Policy 

The  rescission  of  the  Guides  does  not 
leave  the  industry  without  guidance  as 
to  how  to  comply  with  the  law. 
Moreover,  it  does  not  signal  an  FTC 
withdrawal  from  efforts  to  prevent 
deception  in  the  labeling  and 
advertising  of  these  products.  The 
rescission  of  the  Guides  does  mean, 
however,  that  the  FTC  will  no  longer 
maintain  detailed  specifications  for  the 
feather  and  down  industry. 

In  rescinding  the  Guides,  the 
Commission  directs  the  industry's 
attention  to  the  principles  of  law 
articulated  in  the  FTC's  Deception 
Statement  and  pertinent  Commission 
and  court  decisions  on  deception,  both 
of  which  are  generally  applicable  to  all 
industries.'  As  articulated  in  the 
Deception  Statement,  the  Commission 
"will  find  deception  if  there  is  a 
representation,  omission,  or  practice 
that  is  likely  to  mislead  the  consumer 
acting  reasonably  in  the  circumstances, 
to  the  consumer's  detriment."* 

Applying  these  principles,  and  in  the 
absence  of  further  evidence  of  consumer 
interpretation  of  luiqualified  "down" 
claims,  the  Commission  expects  down 
content  to  reflect  the  use  of 
appropriately  calibrated,  modem  mass 
production  techniques.  The 
Commission  understands  that,  at  the 
present  time,  application  of  those 
production  techniques  should  yield 
down  content  of  more  than  70%  for 
products  labeled  "down."  With  respect 
to  percentage  down  claims,  producers  of 
dowm  products  generally  have 
acknowledged  that  it  is  quite 
practicable,  using  present  production 
methods,  to  produce  dowm  blend  goods 
having  a  down  content  that  is  plus  or 
minus  2-5%  of  a  targeted  number, 
rather  than  a  30%  veiriation.  Other 
aspects  of  down  product  composition 
addressed  in  the  former  Guides  also 
should  be  governed  by  deception  law, 
market  forces,  and  the  application  of 
modem  production  techniques. 

Rescission  of  the  Guides  should 
provide  greater  incentives  for  industry 
itself  to  create  effective  standards  and 
develop  methods  of  product 
differentiation.  The  Conunission  hopes 
that  market  forces  will  foster  truthful 
labeling  and  advertising  practices. 
Industry  members  are  encouraged  to  be 
vigilant  in  monitoring  both  their  owrn 


'  Cliffdale  Associates.  Inc..  et  al.  103  F.T.C.  110. 
175  (including  Deception  Statement  as  Appendix) 
(1984). 

»W.  at  176. 


and  their  competitors'  practices.  If,  in 
the  future,  deceptive  practices  prove  to 
be  a  problem  in  this  industry,  further 
FTC  enforcement  actions  may  be 
warranted. 

List  of  Subjects  in  16  CFR  Part  253 

Advertising,  Labeling,  Filling 
Material,  Trade  Practices. 

PART  253— (REMOVED) 

The  Commission,  under  authority  of 
sections  5(a)(1)  and  6(g)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C. 
45(a)(1)  and  46(g),  amends  Chapter  I  of 
Title  16  of  the  Code  of  Federal 
Regulations  by  removing  part  253. 

By  direction  of  the  Commission. 
Benjamin  \.  Berman, 
Acting  Secretary. 
[FR  Doc.  98-22445  Filed  8-19-98;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  425 

Trade  Regulation  Rule  Regarding  Use 
of  Negative  Option  Plans  by  Sellers  in 
Commerce 

AGENCY:  Federal  Trade  Commission. 
action:  Final  mle. 

SUMMARY:  The  Federal  Trade 
Commission  ("FTC"  or  "Commission") 
has  completed  its  regulatory  review  of 
the  Trade  Regulation  Rule  regarding  the 
Use  of  Negative  Option  Plans  by  Sellers 
in  Commerce  ("the  Negative  Option 
Rule"  or  "the  Rule").  Pursuant  to  this 
review,  the  Commission  concludes  that 
the  Negative  Option  Rule  continues  to 
be  of  value  to  consumers  and  firms,  and 
is  functioning  well  in  the  marketplace  at 
minimal  cost.  This  document 
siunmarizes  and  discusses  the 
comments  received  in  response  to  a 
request  for  public  comment  regarding 
the  overall  costs  and  benefits  of  the 
Rule,  and  aiuiounces  the  Commission's 
decision  to  retain  the  Rule  in  its  present 
form.  This  document  also  announces 
several  technical,  non-substantive 
amendments  to  clarify  the  Rule  and 
conform  its  language  to  amendments  in 
the  Federal  Trade  Commission  Act 
("FTC  Act"). 

EFFECTIVE  DATE:  August  20,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edwin  Rodriguez,  Attorney,  Federal 
Trade  Commission,  Washington,  DC 
20580,  (202)  326-3147. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

As  part  of  a  systematic  review  of  its 
Rules  and  Guides,  on  March  31,  1997, 


the  Commission  solicited  comments  on 
whether  there  is  a  continuing  need  for 
the  Negative  Option  Rule,  61  FR  15135. 
It  also  requested  comments  on  the 
benefits  and  costs  of  the  Rule  to 
consumers  and  firms,  and  whether  the 
Rule  should  be  changed  to  increase  its 
benefits  or  to  reduce  its  costs  or  other 
biu-dens.  The  Commission  sought 
comments  about  any  abuses  occiuring 
in  the  promotion  or  operation  of 
negative  option  plans  that  are  not 
addressed  by  the  Rule,  and 
altematives — such  as  consumers 
education,  industry-  self-regulation,  or 
rule  amendment — for  dealing  with  such 
abuses,  including  the  benefits  and 
burdens  any  change  would  have  on 
industry  and  consumers.  The 
Commission  also  sought  comments  on 
the  effect  on  the  Rule  of  changes  in 
technology  or  economic  conditions, 
such  as  the  use  of  e-mail  and  the 
Internet.  Tlie  Commission  was  also 
interested  in  learning  alx)ut  any  overlap 
or  conflict  with  other  federal,  state,  or 
local  laws  or  regulations. 

The  Commission  received  19 
comments  in  response  to  this  request.' 


'  The  comments  have  been  filed  on  the 
Commission's  public  record  as  Document  No$ 
B21944500001.  B21944500002.  etc  The  comments 
are  cited  in  this  notice  by  the  name  of  the 
commenter.  a  shortened  version  of  the  comment 
number,  and  the  relevant  page(sj  of  the  conunent. 
e.g.,  DMA.  #018.  at  5.  All  written  comments 
submitted  are  available  for  public  inspection  on 
normal  business  days  between  the  hours  of  8:30 
a.m.  to  5  p.m.  at  the  Public  Reference  Room.  Room 
130.  Federal  Trade  Commission.  6th  St  and 
Pennsylvania  Ave..  NW,  Washington.  EC  20SS0. 
The  commenters  are:  Jerome  S.  Lamet.  Jerome  S. 
Lamet  It  Associates  ("Lamet"),  #001;  Stephen  L 
Bair,  Book-of-the-Month  Club,  Inc.  ("BOMC").  #002. 
A.  Thomas  Niebergall  ("Niebergall").  #003;  Joseph 

A.  Greenberg,  Professor  of  Education,  George 
Washington  University  ("Greenberg").  #004:  Owen 
R.  Phillips.  Professor  of  Economics.  University  of 
Wyoming  ("Phillips ').  #005;  Charles  Jacobina, 
Professor  of  Marketing.  George  Washington 
University  ("Jacobina"),  #O06:  Lydia  Proctor, 
Ontario  Ministry  of  Consumer  and  Commercial 
Relations  ("Ontario ').  #007;  Robert  L.  Sherman, 
Direct  Marketing  Association  ("DMA"),  #008: 
William  L.  Oemichen.  Administrator.  Division  of 
Trade  and  Consumer  Protection.  Wisconsin 
Department  of  Agriculture  ("Wisconsin/ 
Agriculture"),  #009;  A  Courtney  Yell,  Director/Chief 
Sealer.  County  of  Bucks.  Pennsylvania.  Department 
of  Consumer  Protection/Weights  &  Measures 
("Bucks  County"),  #010;  Robert  J.  Posch.  Jr..  Vice 
President,  Legal  Affairs,  Doubleday  Direct 
("Doubleday"),  #011;  James  E.  Doyle,  Attorney 
General,  State  of  Wisconsin  Department  of  Justice 
("Wisconsin  AG"), #012;  Barry  Jay  Reiss.  Senior 
Vice  President.  Business  &  Consumer  Affairs. 
Columbia  House  ("Columbia  House").  #013;  Clifton 

B.  Knight,  Jr.,  Senior  Vice  President,  Business 
Affairs,  BMG  Direct,  Inc.  ( "BMG"),  #014;  Mark  T. 
Spriggs,  Assistant  Professor  of  Marketing, 
University  of  Oregon,  and  John  R.  Nevin,  Grainger 
Wisconsin  Distinguished  Professor,  School  of 
Business,  University  of  Wisco.^s:n•MadlSon 
("Spriggs  &  Nevin"),  #015;  Ame  Dan,  DeHart  and 
Darr  .Associates,  Inc.  ("DeHart  and  Darr '),  #016; 
Bruce  A.  Craig  ("Craig"),  #017;  Mark  Bressler 
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These  included  comments  from 
consumers,  industry'  members,  state  and 
local  government  representatives,  and 
academicians.  Below,  the  Commission 
explains  how  the  Rule  regulates 
negative  option  plans,  summarizes  and 
discusses  the  comments  received, 
discusses  the  Rule's  application  to 
negative  option  plans  advertised  on  the 
Internet  and  by  other  electronic  means, 
and  adopts  technical,  non-substantive 
amendments  to  the  Rule. 

II.  Requirements  of  the  Negative  Option 
Rule 

A.  Negative  Option  Plans  Covered  bv 
the  Rule 

The  Commission  issued  the  Negative 
Option  Rule  in  1973  to  protect 
consumers  from  potentially  unfair  or 
deceptive  acts  or  practices  in  the 
promotion  and  operation  of 
prenotification  negative  option  plans  for 
the  sale  of  goods,  such  as  the  failure  to 
disclose  in  promotional  materials  the 
terms  and  conditions  of  membership.-' 
The  Commission  promulgated  the  Rule 
under  section  5  of  the  FTC  Act,  15 
U.S.C.  45.  which  declares  unfair  or 
deceptive  acts  or  practices  in  or 
affecting  commerce  to  be  unlawful.  The 
Rule  became  effective  on  June  7,  1974.^ 

The  Rule  regulates  only  a  subset  of  all 
negative  option  sales — those  made 
under  "prenotification  negative  option 
plans"  for  the  sale  of  goods.  Because  the 
Rule's  coverage  is  often  misunderstood, 
and  because  the  comments  recommend 
extending  the  Rule  to  other  negative 
option  selling  techniques,  or  to  the 
negative  option  sale  of  services,  the 
Commission  believes  some  prefatory 
discussion  of  negative  option  sales  and 
the  Negative  Option  Rule  would  be 
helphil." 


CBressler').  #018;  D.B.  Mansion.  ("Mansion"). 
#019.  Three  commenters  submitted  journal  articles 
as  comments.  They  are:  Phillips.  #005.  Negative 
Option  Contracts  and  Consumer  Switching  Costs. 
Southern  Economic  Journal.  Vol.  60.  No.  2  (October 
1993);  Spriggs  &  Nevin.  #015.  Negative  Option 
Selling  Plans:  Current  Forms  Versus  Existing 
Regulations.  Journal  of  Public  Policy  &  Marketing. 
Vol.  15.  No.  2  (Fall  1996):  and  Craig.  #017. 
Negative-Option  Billing:  Understanding  the  Stealth 
Scams  of  the  '90s.  Loyola  Consumer  Law  Reporter. 
Vol.  7.  No.  1  (Autumn  1994). 

^  Regulations  Pertaining  to  the  Use  of  Negative 
Option  Plans  ("Statement  of  Basis  and  Purpose  '  or 
SBP").  38  FR  4896. 

'  In  1986.  the  Commission  conducted  a  review  of 
the  Negative  Option  Rule  pursuant  to  section  610 
of  the  Regulatory  Flexibility  Act.  5  U.S.C.  610,  to 
determine  the  impact  of  the  Rule  on  small  entities. 
In  a  notice  published  on  November  21.  1986.  51  FR 
42087.  the  Commission  announced  the  results  of 
that  review,  concluding  that  "there  is  a  continued 
need  for  the  Rule;  there  is  no  reason  to  believe  that 
the  Rule  has  had  a  significant  economic  impact  on 
as  substantial  number  of  small  entities;  and  the  rule 
should  not  be  changed." 

■•  Lamet.  #001.  stated  at  1.  that  lawbook  publishers 
have  sent  him  publication  updates  without  first 


Broadly  speaking,  a  "negative  option" 
is  any  type  of  sales  term  or  condition 
that  imposes  on  consumers  the 
obligation  of  rejecting  goods  or  services 
that  sellers  offer  for  sale.  A  negative 
option  allows  a  seller  to  interpret  the 
failure  of  a  consumer  to  reject  goods  or 
services  as  the  acceptance  of  a  sales 
offer,  when,  under  traditional  contract 
law.  an  affirmative  response  accepting 
the  offer  would  be  necessary.  A 
consumer  must  agree  to  allow  the  seller 
to  interpret  his  failure  to  reject  goods  or 
services  as  the  acceptance  of  a  sales 
offer.  If  the  consumer  has  not  agreed  to 
this  condition,  the  shipment  of  goods  or 
the  performance  of  services  following 
the  consumer's  failure  to  reject  the 
goods  or  services  may  be  unlawful 
under  unordered  merchandise  statutes 
and  other  laws,  including  Section  5  of 
the  FTC  Act. 5 

Pursuant  to  their  agreement  with 
consumers,  sellers  may  make  discrete, 
isolated  negative  option  sales  offers  or 
periodic  negative  option  offers  as  a  part 
of  a  program  or  plan.  Sellers  also  may 
make  negative  option  offers 
incidentally,  as  a  secondary  part  of  a 
primary  contract  for  some  other  good  or 
service.  In  this  context,  sellers  may 
make  negative  option  offers  at  irregular 
intervals.  Alternatively,  sellers  may 
make  negative  option  offers  as  the 
primary  object  of  the  agreement  with  the 
consumer,  for  example,  when  a 
consumer  subscribes  to  a  negative 
option  plan.  By  subscribing  to  a 
negative  option  plan,  a  consumer 
assumes  the  responsibility  of 
affirmatively  "negating"  or  rejecting  all 
subsequent  sales  offers  for  goods  or 
services  made  under  the  plan.  Negative 
option  plans  usually  involve  the 
delivery  of  goods  or  services  at  regular 
intervals. 

There  are  different  types  of  negative 
option  plans;  for  example, 
"prenotification"  negative  option  plans 
and  "continuity"  negative  option  plans 
(which  are  more  commonly  referred  to 
simply  as  continuity  plans).  Under 
prenotification  plans,  sellers  and 
consumers  agree  that,  for  each  sales 
offer,  sellers  will  send  consumers  an 


sending  him  prenotification  forms.  He  described 
this  as  a  negative  option  abuse.  Bucks  County,  #C10, 
stated  at  1.  that  sellers  of  yearly  calendars  who  do 
not  provide  prenotification  before  shipping  the 
calendars  are  violating  the  Negative  Option  Rule.  If 
the  legal  publications  and  the  calendars  are  sold  by 
continuity  plans,  however,  the  Negative  Option 
Rule  would  not  regulate  the  sales  and  would 
consequently  not  require  prenotification.  As 
discussed  below,  the  FTC  Act  and  other  laws 
protect  consumers  from  potentially  deceptive 
practices  regarding  continuity  sales. 

'  15  U.S.C.  45.  See  Part  FV.B..  infra,  for  a 
discussion  of  the  prohibition  against  shipping 
unordered  merchandise. 


armouncement  describing  the  goods  or 
services  offered,  along  with  a 
prenotification  form  that  subscribers  can 
return  to  the  sellers  to  reject  the  goods 
or  services.  Under  continuity  plans  (also 
known  by  terms  such  as  subscription 
shipments,  library  standing  order 
arrangements,  or  annual  series 
arrangements),  subscribers  agree,  when 
they  join  or  subscribe,  to  receive 
periodic  shipments  of  goods  or  the 
performance  of  services  without 
receiving  prior  announcements  from 
sellers  describing  the  goods  or  services, 
and  without  receiving  prenotification 
forms.^  Depending  on  the  terms  of  the 
specific  continuity  or  service  sales  plan, 
subscribers  may  have  the  right  to  return 
goods  or  reject  services  they  decide  they 
do  not  want.^ 

In  the  case  of  both  prenotification 
negative  option  plans  and  continuity 
plans,  sellers  often  market  their  plans  by 
offering  introductory  goods  or  services 
on  a  trial  basis.  A  consumer  who  fails 
to  return  the  trail  merchandise  or  who 
otherwise  fails  to  cancel  the 
subscription  by  the  time  the  trial  period 
expires  often  is  automatically  eiuoUed 
in  the  seller's  plan. 


^  A  typical  characteristic  of  continuity  plans  is 
that  the  goods  sold  often  relate  to  a  single  topic 
(e.g..  a  book  series  about  the  Civil  War)  or  are  for 
items  that  are  consumed  or  used  up  and  need  to  be 
replaced  periodically  (e.g..  hosiery).  Because  of 
these  characteristics,  costly  returns  are  less  likely. 
In  contrast,  prenotification  plans  often  span  a  wide 
array  of  topics  (one  month  a  biography  may  be 
featured,  another  month  a  mystery).  Because  of  the 
high  cost  of  mailing  goods  to  subscribers  and 
allowing  them  to  reject  the  goods  they  did  not  want, 
some  sellers  moved  to  sending  "announcements" 
describing  the  goods  they  would  be  sending,  along 
with  forms  that  subscribers  could  return  to  reject 
the  items — hence,  the  term  "prenotification."  The 
Commission  considered  and  rejected  assertions  that 
it  should  ban  prenotification  negative  option  plans 
as  being  inherently  unfair.  SBP,  38  FR  at  4902-04. 

'The  Commission  notes  that  the  provision  of 
services  differs  substantially  in  character  from  the 
selling  of  goods.  In  the  sale  of  goods,  consumers  are 
likely  to  consider  purchases,  even  if  made  as  part 
of  a  continuity  plan,  as  discrete  occurrences.  In 
some  instances,  services  may  be  performed 
periodically  or  seasonally,  for  example,  landscaping 
or  pest  control.  But  in  many  cases,  consumers  may 
likely  expect  that  a  given  service — household 
security  or  cable  television,  for  example — will 
continue  uninterrupted  until  it  is  canceled. 
Whether  services  continue  uninterrupted  or  are 
performed  periodically,  they  are  commonly 
regulated  by  service  contracts  or  plans,  which  in  the 
context  of  this  Notice  could  be  characterized  as 
continuity  plans  for  services. 

Negative  option  techniques  have  been  used  in 
selling  services.  For  example,  a  cable  television 
provider  may  separate  a  channel  from  a  group  of 
channels  previously  offered  as  a  "bundle"  and  offer 
the  channel  separately  to  cable  subscribers  using  a 
negative  option.  Or  a  service  provider — such  as  an 
Internet  service  provider — may  make  a  free  trial 
offer  for  a  service  that  becomes  an  extended  service 
contract  unless  the  consumer  exercises  a  negative 
option  and  expressly  rejects  the  service  contract 
when  the  free  trial  period  expires.  Service  plans 
may  also  employ  negative  option  contract  renewal 
provisions. 
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As  previously  stated,  the  Negative 
Option  Rule  applies  only  to 
prenotification  plans  for  the  sale  of 
goods.  In  promulgating  the  Rule,  the 
Commission  determined  in  its 
Statement  of  Basis  and  Purpose  that  it 
was  in  the  public  interest  to  prescribe 
regulations  for  the  operation  of 
prenotification  negative  option  plans 
because  various  acts  and  practices 
associated  with  these  plans  were  found 
to  affect  consumers  adversely.*  The 
Commission  also  stated  that  the  Rule 
does  not  apply  to  negative  option 
marketing  arrangements  under  which 
marketers  optionally  tender 
merchandise  to  subscribers  without 
previously  sending  a  prenotification 
announcement.  The  Commission 
determined  that  negative  option  selling 
plans,  such  as  continuity  plans, 
subscription  shipments,  library  standing 
order  arrangements,  or  annual  and 
series  arrangements,  in  which 
subscribers  agree  to  receive  goods 
without  prenotification  of  each 
shipment,  warranted  separate  treatment 
by  the  Commission  if  and  when 
consumer  complaints  justified 
Commission  attention.* 

B.  Disclosures  in  Certain  Kinds  of 
Advertising 

To  ensure  that  consumers  are  not 
misled  about  the  terms  of  these  plans 
before  they  subscribe,  the  Rule  requires 
sellers  to  disclose  the  matericd  terms  of 
the  plans  in  ads  that  contain  a  means 
consumers  can  use  to  subscribe.  The 
Rule  requires  that  sellers  disclose 
clearly  and  conspicuously  the  material 
terms  of  membership  in  any 
advertisement  or  other  promotional 
material  that  provides  a  method  the 
consumer  may  use  to  enroll  in  the  plan, 
including  the  following  disclosures:  (i) 
The  aspect  of  the  plan  (the  negative 


'  ■The  Commission  found  that  (1)  MsrkBters  of 
prenotification  negative  option  plans  had  biled  to 
disclose  adequately  the  provisions  of  such  plans  to 
the  detriment  of  their  subscribers;  (2)  subscribers 
had  encountered  difficulties  in  substantiating  that 
they  were  not  given  adequate  time  to  respond  to  the 
negative  option  notice  supplied  by  the 
merchandiser;  (3)  marketers  of  prenotification 
negative  option  plans  had  delivered  unordered  or 
substituted  merchandise  in  the  place  of 
merchandise  specifically  ordereid  by  subscribers, 
without  their  subscribers'  prior  consent;  (4) 
marketers  of  prenotification  negative  option  plans 
had  failed  to  honor  proper  cancellation  notices  Erom 
contract -complete  subscribers  and  continued  to 
send  them  merchandise;  (5)  subscribers  had  been 
dunned  or  billed  for  unordered  merchandise,  and 
sellers  had  failed  to  provide  meaningful  service  to 
a  large  number  of  their  subscribers  in  connection 
with  complaints  involving  operations,  particularly 
in  regard  to  billing  problems:  and  (6)  marketers  of 
prenotification  negative  option  plans  had  operated 
their  entire  systems  in  such  a  manner  as  to  place 
the  burden  for  correcting  "errors"  on  their 
subscribers.  SBP.  38  FR  at  4899-4902. 
»ld.  at  4908. 


option)  that  requires  subscribers  to 
notify  the  seller,  in  the  manner  provided 
for  by  the  seller,  if  they  do  not  wish  to 
purchase  a  selection,  and  that  failure  to 
notify  the  seller  signifies  assent;  (ii)  any 
obligation  assumed  by  subscribers  to 
purchase  a  minimum  quantity  of 
merchandise;  (iii)  the  right  of  contract- 
complete  subscribers '°  to  cancel  their 
membership  at  any  time;  (iv)  whether 
billing  charges  will  include  an  amount 
for  postage  and  handling;  (v)  a 
disclosure  indicating  that  subscribers 
will  be  provided  with  at  least  ten  days 
in  which  to  mail  any  form  to  the  seller 
to  reject  merchandise;  (vi)  that  the  seller 
will  credit  the  return  of  any  selections 
sent  to  a  subscriber,  and  guarantee  to 
the  Postal  Service  or  the  subscriber 
postage  to  return  such  selections  to  the 
seller,  when  the  subscriber  does  not 
have  at  least  ten  days  in  which  to  return 
the  prenotification  form  to  the  seller; 
and  (vii)  the  frequency  with  which  the 
seller  will  send  announcements  and 
forms  to  the  subscriber  and  the 
maximum  niunber  of  announcements 
emd  forms  the  seller  will  send  during  a 
12-month  period. 

C.  Operation  of  Prenotification  Negative 
Option  Plans 

The  Rule  also  requires  sellers  to 
follow  certain  procedures  in  op>erating 
prenotification  negative  option  plans  for 
the  sale  of  goods.  Many  prenotification 
negative  option  plans  provide 
introductory  offers  to  encourage 
consumers  to  become  members.  The 
Rule  requires  that  a  seller  must  ship  any 
introductory  and  bonus  merchandise 
due  a  subscriber  v^thin  four  weeks  after 
receiving  an  order,  unless  it  is  unable  to 
do  so  because  of  unanticipated 
circiunstances  beyond  its  control.  In 
such  an  event,  the  seller  may  make  an 
equivalent  alternative  offer,  which  the 
subscriber  has  the  right  to  decline. 
Subscribers  may  then  cancel  their 
membership  provided  they  return  to  the 
seller  any  introductory  merchandise 
received. 

Once  a  consumer  becomes  a 
subscriber,  the  Rule  requires  the  seller 
to  mail  an  announcement  to  the 
subscriber  in  advance  identifying  any 
mercheindise  the  seller  plans  to  send. 
The  Rule  also  requires  the  seller  to  mail 
the  subscriber  a  form,  with  the 
announcement,  instructing  the 
subscriber  how  to  use  the  form  to  reject 
the  merchandise.  The  form  must  tell  the 
subscriber  that  the  merchandise  will  be 
sent  unless  the  subscriber  tells  the  seller 


not  to  send  it  and  must  identify  the  date 
by  which  the  subscriber  must  return  or 
mail  the  form  back  to  the  seller.  The 
Rule  sets  out  timing  provisions  for  the 
mailing  of  the  annoimcements  and 
forms.  At  a  minimum,  the  seller  must 
give  a  Subscriber  at  least  10  days  in 
which  to  return  or  mail  a  form  to  the 
seller.  When  the  subscriber  orders 
merchandise,  either  by  failing  to  return 
the  prenotification  form  or  by 
affirmatively  ordering  a  selection,  the 
seller  may  not  substitute  merchandise 
for  the  specific  merchandise  ordered, 
unless  the  subscriber  has  expressly 
consented  to  the  substitution. 

Under  certain  circiunstances  (e.g., 
when  the  subscriber  does  not  have  at 
least  10  days  to  mail  the  prenotification 
form),  a  seller  must  credit  the  return  of 
any  selection  sent  to  a  subscriber  for  the 
full  invoiced  amount  and  pay  for  return 
postage.  When  the  seller  is  aware  that 
these  circumstances  exist,  it  must  notify 
subscribers  that  they  may  return  the 
merchandise  with  return  postage 
guaranteed  and  receive  a  credit  to  their 
accounts.  Finally,  the  seller  must 
terminate  promptly  the  membership  of 
subscribers  who  request  cancellation  of 
membership  in  writing  after  fulfilling 
any  minimum  piu^ase  obligation 
under  the  negative  option  agreement. 

m.  Summary  of  the  CommentB 

A.  Costs  and  Benefits  of  the  Rule 

Several  comments  state  that  the  Rule 
estabUshes  a  balance  between  the  needs 
of  consumers  and  industry,  benefiting 
both.'*  Ten  of  the  19  comments 
submitted  support  the  Rule  as  is, 
without  change.'^  Several  comments 
state  that  the  Rule  has  worked 
effectively  in  regulating  prenotification 
negative  option  plans.''  Eleven  of  the 
comments  state  that  there  is  a 
continuing  need  for  the  Rule.'^  None  of 


'""Contract -complete  subscriber"  refers  to  a 
subscriber  who  has  purchased  the  minimum 
quantity  of  merchandise  required  by  the  terms  of 
membership  in  a  negative  option  plan. 


>>BMOC,  «002,  at  1:  Jacobina,  *006.  at  1;  DMA. 
woe.  at  3:  Columbia  House.  WIS,  at  2;  BMC,  f014. 
at  1.  2;  DeHan  and  Darr.  •016.  at  1. 

>'Lamat.  MOl.  at  1;  BOMC  M02,  at  1,  2; 
Niebergall,  •003.  at  1;  Grmnberg,  MXH.  at  1;  DMA. 
•OOS,  at  3,  6;  Doubladay,  fOll,  at  1;  Columbia 
House.  •013.  at  2:  BMC.  •014.  at  1,  2;  DeHart  k 
Dtrr.  •Oie,  at  1.  3;  Mansion.  *0\9.  at  1.  Niebergall. 
•003,  at  I.  suted  that  full,  first-class  postage  should 
not  be  required  for  the  return  of  prenotification 
forms  by  consumers  when  the  p>ost-card  rate  would 
be  sufficient  The  Rule  does  not  contain  a  first-class 
postage  requirement.  C>>nsumers  may  return 
prenotification  forms  using  any  postage  required  by 
the  U.S.  Posul  Service. 

"BOMC.  ^002,  at  1,  2:  Greenberg.  WXH.  at  1-2; 
Doubleday.  •Oil.  at  1;  Wisconsin  AG.  ^012,  at  2; 
BMC,  $0\*.  at  2;  DeHart  ft  Darr,  fOie,  at  1. 

>*Lamet.  KWl,  at  1;  BMOC.  t002.  at  1;  Niebergall. 
•003.  at  1:  Greenberg,  (004,  at  1:  DMA.  f008.  at  2; 
Doubleday,  »011.  at  1.  2:  Wisconsin  AG.  »012.  at 
2.  3,  4;  Columbia  House,  f013.  at  1-2;  BMG.  •014. 
at  1,  2:  Spriggs,  fOlS.  at  cover  letter  p.l;  DeHart  and 
Darr,  »016.  at  1. 
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the  comments  suggest  rescinding  the 
Rule. 

Several  comments  address  the 
benefits  to  consumers  from 
prenotification  negative  option  plans  as 
a  selling  technique,  as  opposed  to 
benefits  arising  from  the  Rule  itself.  Five 
comments  state  that  negative  option 
plans  provide  many  benefits  to 
consumers,  including  the  opportunity  to 
build  a  long-term  relationship  with 
sellers  who  provide  a  large  array  of 
product  choices,  greater  accessibility  to 
products  and  shopping  convenience, 
and  expert  advice  and  recommendations 
about  products.*^  One  comment  states 
that  negative  option  contracts  impose 
some  costs  on  consumers,  but 
nevertheless  possess  economic 
efficiency  advantages  over  standard 
contractual  relationships.'^ 

Three  comments  state  that  the  Rule 
does  not  impose  any  costs  on 
purchasers.'^  Others  state  that  the  Rule 
protects  consumers  adequately  by 
requiring  their  consent, ^^  requiring 
disclosure  of  the  terms  and  conditions 
of  membership,'^  or  providing 
guidelines  for  the  operation  of  negative 
option  plans. ^°  One  comment,  however, 
recommends  that  the  Commission 
establish  a  design  standard,  setting  forth 
specific  type-size  requirements,  to  make 
the  required  negative  option  disclosures 
clearer  and  more  conspicuous  to 
consumers.^' 

Industry  comments  overwhelmingly 
support  the  Rule.  They  state  that  the 
Rule  functions  in  the  best  interests  of 
sellers  by  providing  well-established, 
concrete  guidance  to  industry  that  helps 
establish  good  business  practices. ^^  The 
Rule  thereby  contributes  to  consumer 
confidence  in  negative  option  marketing 
and  allows  sellers  to  establish 


"  Jacobina.  »006.  at  1;  DMA.  #008  at  2: 
Doubleday,  toil,  at  1:  BMG.  1014.  at  2:  DeHarl  and 
Darr.  #016.  at  2. 

'•Phillips.  #005.  at  305.  309  (negative  option 
plans  impose  two  types  of  transactional  costs  on 
consumers — the  cost  of  rejecting  goods  offered  by 
a  seller,  and  the  cost  of  canceling  membership  in 
a  negative  option  plan  to  end  the  product  flow; 
despite  these  costs,  "negative  option  contracts, 
compared  to  positive  option,  are  a  more  efficient 
means  by  which  to  accept  or  reject  pieces  of  a 
product  flow"  and  are  consequently  weakly 
economically  superior  to  positive  option 
agreements). 

"■BOMC.  #002.  at  1;  DMA.  #008  at  2;  BMG.  #014. 
at  2. 

"DMA.  #008.  at  2.  6;  Wisconsin  AG,  #012.  at  2. 

'»Greenberg.  #004.  at  1;  DMA,  #008.  at  2;  BMG. 
#014.  at  1.  2;  DeHart  and  Darr,  #016.  at  1. 

^oGreenberg.  #004.  at  1;  DMA.  #008.  at  2.  6: 
Wisconsin  AG.  #012.  at  2;  Columbia  House.  #013. 
at  1:  BMG.  #014.  at  1.  2;  DeHart  and  Darr.  #016.  at 
1. 

^'  Bucks  County.  #010.  at  1. 

"BMOC.  #002,  at  2.  DMA.  #008.  at  2.  5. 
Doubleday.  #011.  at  1;  Columbia  House.  #013.  at  1; 
BMG.  #014.  at  1;  DeHart  and  Darr.  #016.  at  2. 


continuing,  repeat  customers. ^^  ^  few 
industry  members  state  that  the  Rule 
enables  them  to  establish  national 
uniformity  in  marketing  2*  and  helps 
them  avoid  customer  service  problems 
because  the  disclosure  requirements  of 
the  Rule  educate  consumers  about  the 
way  prenotification  negative  option 
plans  work. 25  Three  comments  state  that 
the  Rule  imposes  considerable  costs  on 
industry,  for  example,  because  of 
vagaries  of  delivery  dates  and 
deadlines. 2^  These  comments,  however, 
do  not  recommend  any  changes  to 
reduce  costs;  but  instead,  conclude  that 
the  Rule  benefits  industry  and 
recommend  that  the  Commission  retain 
the  Rule  without  any  substantive 
change. 2^  According  to  one  comment, 
significantly  weakening  the  Rule  could 
lead  consumers  to  lose  confidence  in 
negative  option  buying,  which  should 
not  be  desired  by  the  FTC,  consumers, 
or  the  businesses  which  service  them. 2* 

B.  Recommendations  To  Expand  the 
Rule  To  Cover  Marketing  Techniques 
Other  Than  Prenotification  Negative 
Option  Plans  and  To  Cover  Services 

One  comment  recommends  extending 
the  Rule  to  cover  continuity  plans  for 
goods,  and  requiring  prenotification  for 
each  shipment  made  under  a  continuity 
plan.^^  Another  comment  states  that 
continuity  plans  for  goods  should  not  be 
regulated  in  the  same  way  that  the  Rule 
regulates  prenotification  plans,  but  that 
sellers  using  continuity  plans  should  be 
required  to  disclose  the  material  terms 
of  membership  before  consumers 
subscribe. 3°  One  comment  recommends 
amending  the  Rule  to  declare  that 
billing  for  unordered  merchandise  is  an 
unfair  practice. ^^ 

Several  comments  state  that  the 
negative  option  sales  techniques  has 
been  used  in  the  sale  of  various  services 
by  some  firms.  ^^  A  few  comments 


"Jacobina.  #006.  at  1:  DMA.  #008.  at  3; 
Doubleday.  #011.  at  1-2:  Columbia  House.  #013,  at 
1:  BMG.  #014.  at  1. 

"Doubleday.  #011.  at  1. 

"BMG.  #014.  at  1. 

"DMA.  #008.  at  3:  Columbia  House,  #013.  at  1; 
BMG.  #014.  at  2. 

"  DMA.  #008,  at  3  (because  the  lifetime  value  of 
a  repeat  customer  is  so  important  to  sellers,  these 
costs  will  make  this  method  of  doing  business 
worthwhile):  Columbia  House.  #013.  at  2  (Rule  has 
achieved  an  acceptable  and  commendable  balance 
between  the  needs  and  concerns  of  industry  and  the 
need  to  protect  the  public  from  unscrupulous  and 
fraudulent  practices):  BMG.  #014.  at  2  (while  the 
costs  of  compliance  with  the  Rule  are  substantial 
in  staff  time,  energy  and  dollars,  the  investment  is 
worthwhile). 

^'Doubleday.  #011.  at  2. 

"Wisconsin  AG.  #012.  at  5-6. 

JO  Wisconsin/ Agriculture.  #009.  at  2. 

J'  Wisconsin  AG.  #012.  at  5. 

"Phillips.  #005.  at  305:  Ontario.  #007.  at  1: 
Wisconsin/Agriculture,  #009.  at  2:  Bucks  County. 


recommend  expanding  the  Negative 
Option  Rule  to  require  that  service 
providers  notify  consumers  each  time 
they  intend  to  provide  services,  and 
notify  consumers  before  they  enroll 
consumers  in  service  plans  after  a  free 
trail  period  expires,  and  before  they 
renew  service  contracts. ^^ 

None  of  the  comments  that  support 
expanding  the  Rule  addresses  the  costs 
that  such  changes  to  the  Rule  might 
impose  on  firms.  Further,  none 
submitted  specific  evidence  (beyond  a 
few  examples)  of  the  extent  of  any 
current  abuses  in  the  use  of  negative 
option  plans  not  covered  by  the  Rule  or 
in  the  sale  of  services. 

Some  of  the  comments  expressly 
oppose  expanding  the  Rule,  stating  that 
negative  option  marketing  techniques 
that  are  different  from  prenotification 
negative  option  plans  should  be 
addressed  separately,  such  as  through  a 
cooperative  education  project  with 
industry  that  could  help  educate  the 
public  about  such  techniques. ^^  One 
comment  notes  that  the  Postal 
Reorganization  Act  (also  referred  to  as 
the  "unordered  merchandise  statue"), 
39  U.S.C.  3009,  has  already  addressed 
some  problems  with  negative  option 
selling  of  products. 3* 

C.  Commission's  Determinations 

Based  on  the  comments  received  and 
on  other  information,  the  Commission 
concludes  that  the  Rule  adequately 
balances  the  interests  of  both  consumers 
and  firms  that  are  subject  to  it.  It 
appears  that  the  Rule  is  working 
effectively  to  protect  consumers, 
without  imposing  significant  costs  on 
industry  members,  small  or  large.  Based 
on  the  comments  submitted,  and  other 
research  and  investigation  performed  by 
the  Commission's  staff  regarding 
negative  option  marketing,  the 
Commission  has  determined  to  retain 
the  Rule  in  its  present  form. 

First,  the  Commission  has  determined 
not  to  propose  amending  the  Rule  to 
specify  a  design  standard  for  the 
required  disclosures,  as  suggested  by 
one  commenter.  The  Commission 
believes  that  the  performance  standard 
in  the  Rule,  which  mandates  "clear  and 
conspicuous"  disclosures,  has  worked 


•010.  at  1:  Spriggs  *  Nevin.  #015.  at  227.  Bressler. 
#018.  at  1-2:  Wisconsin  AG.  #012.  at  1:  Craig.  #017. 
at  6.  These  comments  state  that  negative  option 
marketing  has  been  used  to  sell  cable  television, 
Internet  services,  inside  telephone  wire 
maintenance,  telephone  call  waiting,  lawn  care, 
pest  control,  home  security,  travel  discount  clubs, 
credit  card  protection  programs,  and  other  services. 

3' Wisconsin/ Agriculture.  #009.  at  2:  Bucks 
County.  #010.  at  1:  Bressler.  #018.  at  1-2. 

"  DMA.  #008.  at  5:  BMG.  #014.  at  2:  DeHart  and 
Darr.  #016.  at  2. 

J' DeHart  and  Darr.  #016.  at  2. 
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well.  Although  the  Commission  has 
used  design  standards  in  various 
contexts,  there  is  no  evidence  that  such 
a  standard  is  necessary  for  promotional 
materials  for  prenotification  negative 
option  plans.  The  clear  and  conspicuous 
standard  allows  sellers  greater  flexibility 
when  making  the  required  disclosures, 
which  is  important  in  light  of  the  varied 
promotional  materials  used  by  sellers 
who  operate  prenotification  negative 
option  plans. 

Second,  the  Commission  has 
determined  not  to  propose  expanding 
the  Rule  to  apply  to  additional  types  of 
negative  option  marketing  techniques, 
such  as  continuity  plans,  or  to  the  sale 
of  services.  There  is  insufficient 
evidence  that  unfair  to  deceptive  acts  or 
practices  are  prevalent  in  the  use  of 
additional  types  of  negative  option 
marketing  techniques  or  in  the  sale  of 
services,  and  application  of  the  Rule  to 
these  areas  may  not  be  justified. 
Requiring  sellers  to  provide  consumers 
with  prenotification  before  each 
shipment  of  merchandise  under 
continuity  plans,  or  each  performance  of 
a  service,  or  the  continuation  of  a 
service,  may  be  unwarranted  or 
unnecessary.  For  example,  in  some 
cases  continuity  or  service  plans  may 
distribute  goods  o.-  perform  services  for 
which  consumers  do  not  reasonably 
expect  prenotification  before  each 
instance  of  delivery  or  performance — 
e.g.,  the  monthly  shipment  of  volumes 
of  an  encyclopedia  or  a  book  series,  or 
providing  home  security  services. ^e  in 
the  case  of  services,  consumers  may 
normally  expect  that  many  services  will 
continue  uninterrupted  until  canceled. 
Requiring  prenotification  for  each 
billing  cycle  of  such  service  plans  is 
unreasonable.  Even  when  services  are 
performed  periodically  or  seasonally, 
prenotification  before  each  performance 
of  a  service  may  not  be  necessary  if 
consumers  have  been  informed  in 
advance  about  the  material  terms  and 
conditions  of  the  service  contract. 

If  sellers  adequately  disclose  the 
terms  and  conditions  of  continuity  and 
service  plans  to  consumers,  and  if 
consumers  agree  to  these  terms  and 
conditions — including  the  receipt  of 
merchandise  or  the  performance  of 
services  without  prenotification — it  is 
unlikely  that  any  consumer  injury  will 
result.  The  Commission  has  determined 
that,  if  there  is  inadequate  disclosure 
and  injury  occurs,  existing  laws  and 
regulations — such  as  the  FTC  Act,  the 
unordered  merchandise  statute,  and 


state  consumer  protection  laws  and 
regulations — provide  adequate 
protections  against  unfair  or  deceptive 
negative  option  marketing  practices  that 
fall  outside  of  the  purview  of  the 
Negative  Option  Rule.  As  discussed  in 
Part  IV  below,  both  the  Commission  and 
state  Attorneys  General  have  brought 
enforcement  actions  against  marketers 
that  have  allegedly  employed  unfair  or 
deceptive  negative  option  marketing 
techniques,  such  as  the  failure  to 
disclose  clearly  and  conspicuously 
material  facts  about  membership  in 
continuity  plans  and  other  types  of  sales 
plans  or  clubs.  The  Commission  will 
continue  to  take  action  on  a  case-bv-case 
basis  in  any  problem  areas. 

IV.  Existing  Alternatives  to  Expanding 
the  Rule 

A.  The  Federal  Trade  Commission  Act 

Section  5  of  the  FTC  Act  empowers 
the  Commission  to  prohibit  unfair  or 
deceptive  acts  or  practices  in  or 
affecting  commerce.  The  Commission 
has  promulgated  trade  regulation  rules, 
such  as  the  Negative  Option  rule,  when 
it  has  found  that  unfair  or  deceptive  acts 
or  practices  in  specific  industries  were 
prevalent.  For  example,  the  systematic 
failure  on  the  part  of  sellers  to  make 
clear  and  conspicuous  necessary  pre- 
purchase  disclosures  to  consumers 
justified  promulgation  of  the  Negative 
Option  Rule.  But  the  Commission  does 
not  need  to  adopt  a  trade  regulation  rule 
to  prosecute  unfair  or  deceptive  acts  or 
practices.  Rather,  the  Commission  can 
prosecute  such  practices,  for  example, 
the  failure  clearly  and  conspicuously  to 
disck)se  material  facts  about  continuity 
plans,  as  unfair  or  deceptive  acts  or 
practices  that  violate  section  5  of  the 
FTC  Act. 37 

Under  the  FTC  Act.  the  Commission 
may  seek  administrative  or  federal 
district  court  orders  against  companies 
or  individuals  who  engage  in  unfair  or 
deceptive  practices,  prohibiting  future 
violations,  and  providing  other  relief 
such  as  consumer  redress,  disgorgement 
of  ill-gotten  gains,  consumer 
notification,  and  civil  penalties,  in  some 
cases.38  The  Commission  has  pursued 


"'E.g..  Wisconsin/Agriculture.  «009,  at  2  (no 
compelling  need  for  regulation  of  contracts 
pursuant  to  which  consumers  make  an  up-front 
decision  to  purchase,  such  as  newspaper  and 
magazine  subscriptions]. 


''■  In  determining  whether  a  practice  is  deceptive, 
the  Commission  must  determine  whether  there  is  a 
misrepresentation,  omission,  or  other  practice,  that 
misleads  consumers  acting  reasonably  m  the 
circumstances  and  causes  consumer  injury.  See 
Federal  Trade  Commission  Policy  Statement  on 
Deception,  appended  to  Clitfdale  Assocs..  Inc..  103 
F.T.C.  110,  174-184  (1984);  and  Federal  Trade 
Commission  Policy  Statement  on  Unfairness, 
appended  to  International  Harvester  Co..  104  F.T.C. 
949,  1070-76  (1984). 

"The  Commission  can  seek  civil  penalties  from 
companies  that  violate  administrative  orders  issued 
against  them  by  the  Commission,  and  from 
companies  not  subject  to  previous  administrative 


cases  challenging  alleged  unfair  or 
deceptive  practices  in  the  operation  of 
continuity  plans  for  both  goods  and 
services.  For  example,  the  Commission 
has  challenged  continuity  plans  under 
which  merchandise  was  shipped 
without  consumers'  prior  consent  to 
receive  the  merchandise. 3"  It  has  also 
required  that  promotional  materials  for 
continuity  plans  disclose  clearly  and 
conspicuously  material  facts  about  the 
plans — including  the  risks  and 
obligations  that  subscribers  assume  by 
subscribing  to  them.*o  For  example,  the 
Commission  has  required  sellers  who 
use  continuity  plans  to  disclose  the  fact 
that  consumers  who  become  subscribers 
will  receive  shipments  of  goods  or  will 
be  billed  for  services  without  further 
action  by  the  consumer."'  These  cases 
illustrate  the  Commission's  abilitv  to 
prevent  consumer  injury  associated 
with  unfair  or  deceptive  negative  option 
practices  without  expanding  the 
Negative  Option  Rule. 

B.  Unordered  Merchandise 

The  Commission  has  also  determined 
that  there  is  no  need  to  amend  the  Rule 
to  prohibit  billing  for  unordered 
merchandise,  as  recommended  by  one 


orders  if  they  have  actual  knowledge  thai  the 
Commission  has  determined  in  prior  cases  that 
certain  acts  or  practices  are  unfair  or  deceptive  and 
they  engage  in  those  acts  or  practices.  15  U.S.C. 
45(i|and  45(m)lll(B) 

"See  Synchronai  Corp   116  FTC   1189.  1222 
(1993)  (consent  order  prohibited  respondents  from 
selling  any  product  through  a  continuity  program 
without  first  obtaining  consumers'  expressed 
consent). 

♦"See  FTC  v  Hosiery  Corp  of  .America.  3  Trade 
Reg.  Rep.  (CCH)1  22.187  [E.D   Pa    1984)  (in 
connection  with  continuity  plan  for  hosie.-y.  federal 
district  court  consent  decree  required  company  to 
pay  a  S200.000  civil  penalty  and  to  make  clear  and 
conspicuous  disclosure  of  conditions  and 
obligations  attendant  upon  acceptance  of  free 
introductory  offer),  Grolier,  Inc  ,  91  F,T.C.  315.  454- 
55.  483  n.37,  497  (1978)  (Commission  found  that 
promotional  materials  that  did  not  tell  consumers 
that  they  would  receive  a  bulk  shipment  of  books, 
rather  than  single  volumes,  failed  to  disclose  a 
material  fact  about  respondents'  continuity  plans: 
Commission  ordered  respondents  to  disclose 
conditions  and  terms  of  continuity  plans,  the 
method  of  sales  or  distribution  and  the  subscritier 
risks  and  obligations),  Crowell  Collier  &  MacmiUan, 
Inc..  82  FTC   1292.  1305  (1973)  (order  required 
respondents  to  disclose  clearly  and  co.Tspicuously 
the  conditions  and  terms  of  any  program  providing 
for  the  delivery  of  books  or  other  products  or 
services  serially,  at  intervals,  on  an  approval  basis.) 

•"  See  Synchronai.  116  FTC  at  1222 
(Commission  ordered  required  the  disclosure  of  all 
material  terms  and  conditions  of  the  continuity 
program,  including  the  fact  that  periodic  shipments 
of  the  product  would  be  made  without  further 
action  by  the  consumer,  a  description  of  the 
product  included  in  each  shipment,  the 
approximate  interval  between  i-ach  shipment,  the 
billing  procedure  to  be  employi  d.  the  minimum 
number  of  purchases  requiren  ^nder  the  program, 
if  any.  and  a  description  of  the  te.Tns  and 
conditions  under  which  and  the  procedures  by 
which  a  subscriber  may  cancel  further  shipments). 
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commenter.-*-^  Section  3009(a)  of  the 
Postal  Reorganization  Act  of  1970.  39 
U.S.C.  3009,  declares  that  mailing,  and 
billing  for,  unordered  merchandise 
constitutes  a  violation  of  section  5  of  the 
FTC  Act.''^  Under  this  standard,  sellers, 
other  than  charitable  organizations 
soliciting  contributions,  may  not  ship 
unordered  merchandise  to  consumers 
unless  the  recipient  has  expressly 
agreed  to  receive  it  or  unless  it  is  clearly 
identified  as  a  gift,  free  sample,  or  the 
like.  In  addition,  sellers  may  not  try  to 
obtain  payment  for  or  the  return  of  the 
unordered  merchandise.  Consumers 
who  receive  unordered  merchandise  are 
legally  entitled  to  treat  the  merchandise 
as  a  gift. 

Under  the  Negative  Option  Rule, 
shipments  sent  to  subscribers  of 
prenotification  negative  option  plans  are 
not  considered  unordered  merchandise 
because  subscribers  have  agreed  to 
receive  shipments  of  merchandise 
unless  they  reject  them  by  returning 
prenotification  forms.*''  Shipping  goods 
to  consumers  who  have  not  expressly 
agreed  to  take  on  the  obligation  of 
rejecting  goods  by  means  of  a 
prenotification  form,  however,  violates 
the  prohibition  against  sending 
unordered  merchandise.*'  Similarly, 


«  Wisconsin  AG.  #012,  at  5. 

"See  35  FR  14328  (1970).  In  a  notice  published 
on  January  31.  1978.  43  FR4113,  the  Conunission 
stated  that  the  standard  under  section  5  of  the  FTC 
Act  was  not  limited  to  unordered  merchandise  sent 
by  U.S.  mail.  The  Commission  explained  that  it 
might,  for  example,  prosecute  as  a  violation  of 
section  5  a  nonmail  shipment  of  merchandise  thai 
fails  to  meet  the  standard  of  39  U.S.C.  3009. 

♦"The  Negative  Option  Rule  provides,  however, 
that  all  shipments  the  seller  sends  to  a  subscriber — 
except  for  the  first — after  the  seller  receives  written 
notice  that  a  subscriber  who  has  met  his  minimum 
purchase  obligation  wishes  to  cancel  his 
membership,  is  considered  unordered  merchandise. 

■•''E.g..  Hachette  Book.  Group  USA.  Inc.  No. 
39CV00116  (D  Conn.  1994)  (settlement  in  which 
FTC  charged  that  defendants  failed  to  notify 
consumers  that  they  would  receive  yearbooks  or 
supplements  unless  they  returned  a  mail 
cancellation  card,  failed  to  obtain  consumers' 
agreement  to  return  cancellation  cards  if  they  did 
not  want  the  merchandise,  and  mailed  merchandise 
and  bills  to  consumers  who  had  not  placed  orders): 
Standard  Reference  Library.  Inc..  77  F.T.C.  969.  976 
(1970)  (consent  order  prohibited  respondents  from 
representing  that  consumers'  failure  to  return 
rejection  cards  or  take  any  affirmative  action  to 
prevent  the  shipment  of  merchandise  constituted  a 
request  to  receive  merchandise  where  consumers 
had  not  agreed  to  take  on  that  obligation). 

Spriggs  &  Nevin.  *015.  at  228.  expressed  concern 
that  sellers  that  enter  into  contracts  with  consumers 
may  include  provisions  in  their  contracts  allowing 
them  to  make  negative  option  offers  to  consumers 
as  a  part  of  the  contract  even  though  the  primary 
subject  matter  of  the  contract  is  not  related  to  the 
negative  option  offers.  In  some  cases,  consumers 
may  agree  to  receive  the  secondary  negative  option 
offers  because  they  have  no  choice  but  to  do  so  if 
they  wish  to  receive  the  goods  or  services  that  are 
part  of  the  primary  agreement.  The  Commission 
believes  that  such  practices  must  be  evaluated  on 
a  case-by-case  basis  to  determine  whether  they  are 
unfair  or  deceptive. 


shipments  sent  to  subscribers  of 
continuity  plans  are  not  considered 
unordered  merchandise  because 
subscribers  to  these  plans  agree  to 
receive  the  shipments.  Sending  goods 
other  than  those  a  continuity  plan 
subscriber  has  agreed  to  receive, 
however,  is  prohibited.'*^  Cases  brought 
by  the  Commission  indicate  that  sellers 
who  use  prenotification  negative  option 
plans  or  continuity  plans  to  sell  goods 
may  not  unilaterally  impose  a  negative 
option,  requiring  consumers  to  reject 
goods  offered  for  sale;  consumers  must 
agree  to  such  a  term,  so  that  the 
shipping  of  goods  without  this  consent 
constitutes  the  shipping  of  unordered 
merchandise.  The  cases  show  that  the 
unordered  merchandise  statute  and 
section  5  of  the  FTC  Act  provide 
adequate  authority  for  the  Commission 
to  protect  consumers  firom  unordered 
merchandise. 

C.  Negative  Option  Marketing  of 
Services  and  Unordered  Services 

A  few  of  the  comments  stated  that  the 
Negative  Option  Rule  should  be 
amended  to  apply  to  services.*^  As  with 
product  sales  techniques  not  covered  by 
the  Rule,  the  Commission  can  bring 
enforcement  actions  against  those  who 
use  unfair  or  deceptive  acts  or  practices 
to  promote,  sell  or  bill  for  services.  For 
example,  the  Commission  has  brought 
enforcement  actions  against  companies 
that  bill  consumers  for  unordered 
services  **  and  companies  that  use 


■•"E.g..  Field  Publications  Ltd.  Partnership,  No. 
H-90-932  PCD  (D.  Conn.  1990)  (settlement  in 
which  FTC  charged  that  Field  shipped  unordered 
tx>oks  to  subscribers  who  had  agreed  to  receive 
another  series  of  books  as  part  of  a  continuity  plan: 
settlement  required  Field  to  pay  a  $175,000  civil 
penalty). 

■•'  Wisconsin/ Agriculture,  #009,  at  2;  County  of 
Buck.  #010.  at  1;  Wisconsin  AD.  #012.  at  5.  Ontario. 
#007.  stated  at  1-2,  that  Ontario  has  considered 
amending  its  Consumer  Protection  Act  to  provide 
safeguards  against  the  deceptive  negative  option 
marketing  of  services.  See  also  Dennis  D.  Lamont, 
Negative  Option  Offers  in  Consumer  Service 
Contracts:  A  Principled  Reconciliation  of 
Commerce  ft  Consumer  Protection.  UCLA  Law 
Review.  Vol.  42,  No.  5  (June  1995). 

••Southwest  Marketing  Concepts,  Inc..  No.  H- 
97-1070  (S.D.  Tex.  May  29.  1998)  (consent  decree, 
settling  claim  that  company  billed  for  unordered 
advertising,  prohibited  defendants  from  making 
false  or  misleading  representations  in  connection 
with  the  sale,  distribution,  marketing  or 
sponsorship  of  any  advertisement);  Image  Sales  ft 
Consultants.  Inc.,  No.  1:97CV0131  (N.D.  Ind.  filed 
Jun.  9.  1998)  (same):  The  Century  Corp..  No. 
1:97C:V0130  (N.D.  Ind.  Apr.  8.  1998)  (same):  Dean 
Thomas  Corp.,  No.  1:97CV0129  (N.D.  Ind.  Jan.  19. 
1998)  (same):  AKOA.  Inc..  No.  CV  97-7084  (LGB) 
(CD.  Cal.  Mar.  17.  1998)  (consent  decree  prohibited 
company  from  billing  for  unordered  computer 
repair  service  contracts):  Travel  World 
International.  Inc..  No.  88-113-CrV-FTM-15C 
(M.D.  Fla.  Nov.  2.  1989)  (consent  decree  prohibited 
defendants  from  using  negative  option  billing  for 
renewals  or  initial  purchases  of  any  travel  club 
membership,  vacation  certificate,  travel  service. 


negative  options  to  enroll  consumers 
automatically  in  service  plans  upon  the 
expiration  of  free  trial  offers,  without 
disclosing  this  material  condition 
clearly  and  conspicuously  to 
consumers.*^  The  Commission  will 
continue  to  monitor  the  marketplace  to 
identify  problem  areas  and  bring 
enforcement  actions  when  appropriate. 

Regarding  cable  television  channel 
subscriptions,  which  some  of  the 
comments  mentioned  as  an  area  in 
which  negative  option  selling  has  been 
used,'"  some  states  have  brought  legal 
action  to  challenge  potentially  deceptive 
negative  option  practices,  hi  this  area, 
the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992 
("Cable  Act  of  1992")  si  provides 
protections  by  prohibiting  negative 
option  billing  for  "any  service  or 
equipment  that  the  subscriber  has  not 
affirmatively  requested  by  name,"  and 
by  directing  the  Federal 
Communications  Commission  ("FCC") 
to  issue  implementing  regulations.  No 
evidence  has  been  submitted  to  the  FTC 
to  indicate  that  the  Cable  Act  of  1992 
and  the  FCC's  regulations  are  not 
sufficient  to  protect  consumers  from 
xuifair  or  deceptive  acts  or  practices  in 
the  use  of  negative  option  marketing 
techniques  in  connection  with  the  sale 
of  cable  television  services.^z 


contract  for  vacation  services,  or  any  other  product 
or  service);  Trade  Union  Courier.  51  F.T.C.  1275. 
1299-1300  (1955)  (litigated  order;  newspaper  billed 
for  ads  without  prior  authorization):  A&R  Agency. 
86  F.T.C.  103  (1975)  (consent  order:  same). 

<»  America  Online,  Inc..  C-3787:  Prodigy  Servs. 
Corp.,  C-3788:  CompuServe.  Inc..  C-3789  (March 
16, 1998)  (consent  orders  required  online  service 
providers,  when  offering  a  "free  trial"  with 
automatic  membership  enrollment  or  renewal  upon 
the  expiration  of  the  free  trial  period,  to  disclose 
clearly  and  prominently  any  obligation  to  cancel 
after  the  free  trial  period  to  avoid  charges,  and  to 
provide  at  least  one  reasonable  means  of  canceling, 
to  prevent  enrollment  or  renewal). 

"Phillips.  #005.  at  304;  Ontario.  #007.  at  1: 
Wisconsin/ Agriculture.  #009.  at  2;  Wisconsin  AG. 
#010,  at  1-2;  Spriggs  ft  Nevin,  #015,  at  227;  Craig, 
#017,  at  6-8. 

"  Pub.  L.  No.  102-385,  106  Stat.  1460  (codified 
in  scattered  sections  of  47  U.S.C).  See  47  U.S.C. 
543(f)  for  prohibition  against  negative  option  billing 
for  cable  television. 

'»  Time  Warner  Cable  v.  Doyle,  66  F.Sd  867  (7th 
Cir.  1995)  (FCC  regulations  pursuant  to  the  Cable 
Act  of  1992  permit  a  limited  range  of  negative 
option  billing  and  preempt  state  consumer 
protection  statutes  prohibiting  negative  option 
billing  to  extent  they  interfere  with  the  execution 
of  the  FCC's  rate  rules);  Time  Warner  Entertainment 
Co.  V.  Federal  Communications  Comm'n,  56  F.3d 
151,  192-96  (D.C  Cir.  1995)  (Cable  Act  of  1992  does 
not  explicitly  prohibit  states  from  enforcing 
negative  option  billing  regulations:  issue  whether 
Act  preempts  state  negative  option  consumer 
protection  laws  insofar  as  they  affect  rate  regulation 
is  a  factual  question  peculiar  to  the  state  law  at 
issue). 
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D.  State  Laws 

The  states  also  enforce  consumer 
protection  laws  that  protect  consumers 
against  unfair  or  deceptive  negative 
option  marketing  techniques  or  other 
marketing  techniques  that  may  not  be 
covered  by  the  Commission's  Negative 
Option  Rule.53  Like  the  FTC  Act,  many 
of  these  state  statutes  include  general, 
and  far-ranging,  prohibitions  against 
unfair  or  deceptive  acts  or  practices.^* 
As  evidenced  by  cable  television  and 
other  cases,  states  are  actively  enforcing 
these  state  statutes. ^^  The  dual  system  of 
state  and  federal  consumer  protection 
laws  should  help  limit  the  prohferation 
of  deceptive  negative  option  marketing 
techniques. 

E.  Industry  Self-Regulation 

Finally,  industry  self-regulation  may 
provide  an  additional  mechanism  to 
police  deceptive  negative  option 
marketing  techniques  that  are  not 
covered  by  the  Commission's  Rule.  It  is 
in  the  interest  of  the  direct  marketing 
industry  to  have  products  and  services 
meet  the  consumer's  expectations  so 
that  a  company  can  establish  a  long- 
standing relationship  with  the 
consumer.  The  Direct  Marketing 
Association,  recognizing  that  consumers 
misled  by  direct  marketing  promotions 
may  be  reluctant  to  respond  to  such 
promotions  in  the  future,  has 
established  a  process  for  handling 
complaints  about  ethical  business 
practices.  Examples  of  matters  handled 
by  DMA's  Committee  on  Ethical 
Business  Practices  include  an  offer 
made  for  a  continuity  program' in  which 


■"DMA.  #008,  at  4,  commented  that  state  negative 
option  laws  are  sometimes  inconsistent  with  the 
Commission's  Negative  Option  Rule.  DMA  therefore 
proposed  making  the  Rule  preempt  inconsistent 
state  laws. 

The  Rule  does  not  preempt  slate  laws  that 
regulate  negative  option  marketing  except  to  the 
extent  that  such  laws  directly  conflict  with  the 
provisions  of  the  Rule.  Laws  that  provide 
consumers  greater  protection  than  that  provided  by 
the  Rule  do  not  necessarily  conflict  with  the  Rule 
even  if  they  are  inconsistent.  Doubieday.  #011, 
noted  at  1,  that  the  effectiveness  of  the 
Commission's  Negative  Option  Rule  has  helped 
avoid  a  proliferation  of  conflicting  state  laws. 

'■•Pennsylvania  Consumer  Protection  Law.  73 
P.S.  201—1.  et  seq.;  Indiana  Deceptive  Consumer 
Sales  Act.  Ind.  Code  24-5-0.5-1.  et  seq.:  Texas 
Deceptive  Trade  Practices-Consumer  Protection 
Act.  'Texas  Bus.  &  Comm.  Code  Ann.  17.41.  et  seq. 

''  E.g..  Hosiery  Corp  of  .\merica  (multiple  cites). 
e.g..  No.  CVOC9V04299D  (4th  Judicial  District  of  the 
State  of  Idaho.  Ada  County.  Aug.  2.  1997)  and  No. 
97-08373  (261st  Judicial  District  of  Travis  County. 
Texas,  July  23.  1997)  (company  signed  Assurance 
of  Discontinuance/Assurance  of  Voluntary 
Compliance  settling  allegations  by  eleven  states  that 
it  failed  to  disclose  clearly  and  conspicuously 
material  conditions  of  free  offer  and  continuity  plan 
for  hosiery). 


material  details  of  the  offer  were  not  as 
conspicuous  as  other  parts  of  the  offer.  ^^ 

V.  The  Negative  Option  Rule  and  New 
Technologies 

Because  many  companies  that  operate 
negative  option  plans  are  now  posting 
promotional  materials  on  the  Internet  to 
solicit  membership,  the  Commission 
solicited  comment  on  the  effect  of 
changes  in  technology  on  the  Rule, 
including  the  use  of  e-mail  and  the 
Internet.  The  Commission  received  five 
comments  on  this  issue.*^  The 
comments  stated  that  subscribers  to 
prenotification  negative  option  plans 
can  now  order  or  reject  merchandise  by 
telephone,  e-mail,  and  the  Internet, 
rather  than  by  returning  prenotification 
forms  by  mail.^^  The  comments  also 
stated  that  the  Rule  is  "media  neutral" 
or  easily  adaptable  to  these 
technologies. ^8 

The  Negative  Option  Rule  covers  all 
promotional  materials  that  contain  a 
means  for  consumers  to  subscribe  to 
prenotification  negative  option  plans, 
including  those  that  are  disseminated 
through  newer  technologies,  such  as  the 
Internet,  e-mail,  or  CI>-ROM. 

Promotional  materials  posted  on  the 
Internet,  distributed  via  e-mail,  or  on 
CD-ROM  must  therefore,  make  all  the 
disclosures  required  by  the  Rule  in  a 
clear  and  conspicuous  manner.  Sellers 
that  operate  prenotification  negative 
option  plans  using  these  technologies 
must  also  comply  with  all  other  Rule 
requirements.  The  Commission  is 
currently  considering  issues  related  to 
the  Internet  and  other  new  technologies 
with  respect  to  the  Negative  Option 
Rule,  as  well  as  other  Commission  rules 
and  guides,  including  the  factors  it 
would  consider  in  evaluating  the 
effectiveness  of  advertising  disclosures. 
The  Commission  will  provide  more 
information  about  the  Rule's  application 
to  these  new  technologies  at  a  later  date. 

VI.  Technical,  Non-Substantive 
Amendments  to  the  Rule 

The  Commission  has  determined  to 
adopt  technical,  non-substantive 
amendments  to  the  Negative  Option 
Rule.  First,  the  Commission  deletes  the 
Note  after  section  425[b)(5).  The  Note 
simply  referenced  a  separate  proposed 
trade  regulation  rule  involving  billing 


■'''Case  Report  From  The  Direct  Marketing 
Association's  Committee  on  Ethical  Business 
Practice.  Vol.  1.  No.  4  (December  1997). 

^"DM.'i.  #008.  at  5:  Columbia  House.  #013.  at  1; 
BOMC.  #002.  at  1-2;  Doubieday,  #011.  at  1:  BMC. 
#014.  at  2 

^"Columbia  House,  #013.  at  1. 

"■"BOMC,  #002.  at  1-2;  DM.A.  #008.  at  5. 
Doubledav.  #011.at  1;  Columbia  House.  #013.  at  1; 
BMG.  #0l'4.  at  2. 


practices  arising  out  of  the 
administration  of  customer  accounts  bv 
credit  card  issuers  and  other  retail 
establishments.  That  proposed  rule  was 
indefinitely  postponed,  and  then 
withdravra  when  it  was  superseded  by 
the  Fair  Debt  Collection  Practices  Act. 
91  Stat.  874.  15  U.S.C.  1692-1692o.  as 
amended.  The  reference  is  therefore 
obsolete.  Second,  the  Commission 
amends  two  paragraphs  of  Section  425.1 
of  the  Rule  by  changing  references  to 
"in  commerce"  to  read  "in  or  affecting 
commerce"  to  conform  the  language  of 
the  Rule  with  the  current  language  of 
section  5  of  the  FTC  Act,  15  U.S.C.  45, 
and  by  changing  references  to  "an  unfair 
method  of  competition  and  an  unfair  to 
deceptive  act  or  practice"  to  "an  unfair 
or  deceptive  act  or  practice"  to  conform 
the  language  of  the  Rule  to  the  language 
of  section  18  of  the  FTC  Act,  15  US  C 
57a.  Finally,  the  Commission  amends 
the  title  of  the  Rule  to  read  "Use  of 
Prenotification  Negative  Option  Plans" 
to  make  the  title  more  accurately 
describe  the  Rule's  coverage. 

Because  these  amendments  are  purely 
technical  and  non-substantive,  they  are 
exempt  from  the  rulemaking  procedures 
specified  in  section  18  of  the  FTC  Act.^° 
Further,  because  the  amendments 
simply  delete  an  obsolete  and 
unnecessary  Note,  conform  the  language 
of  the  Rule  to  the  FTC  Act.  and  clarify 
the  Rule's  coverage  in  the  title  of  the 
Rule,  the  Commission  has  determined 
that  notice  and  comment  are 
unnecessary  under  the  Administrative 
Procedure  Act  ("APA ').  The 
Commission,  therefore,  has  omitted 
notice  and  comment  for  good  cause  as 
provided  bv  section  553(b)(B)  of  the 
APA.  5  U.S.C.  553(b){B).  The 
amendments  are  effective  today. 
Because  the  amendments  are  technical, 
and  non-substantive,  section  553(d)  of 
the  APA,  5  U.S.C.  553(d).  which 
requires  publication  or  service  of  a 
substantive  rule  not  less  than  30  days 
before  its  effective  date,  does  not  apply. 

VII.  Regulatory  Flexibility  Act 

Because  these  amendments  are 
exempt  from  the  notice  and  comment 
provisions  of  section  553(b)  of  the  APA, 
the  Regulatory  Flexibility  Act  ("RFA"). 
5  U.S.C.  601  et  seq.,  does  not  apply. 
Nevertheless,  the  Commission  has 
considered  whether  the  amendments 
could  have  any  effect  on  small  entities. 
These  technical,  non-substantive 
amendments  do  not  change  the 
substantive  requirements  of  the  Rule  in 
any  manner,  and  do  not  impose  any 
new  requirements  on  seliers.  large  or 
small.  Accordingly,  this  notice  does  not 


0015  use.  57a(d)(2)(B).  16CFR  1  15(b). 


44562  Federal  Register/ Vol.  63.  No.  161 /Thursday.  August  20.  1998/Rules  and  Regulations 


contain  a  regulaton,'  analysis  under 
section  604  of  the  RFA.  s'U.S.C.  604. 

VIII.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  .■\ct 
CPRA").  44  U.S.C.  3501  et  seq..  requires 
government  agencies,  before 
promulgating  rules  or  other  regulations 
that  require  "collections  of  information" 
(i.e..  recordkeeping,  reporting,  or  third- 
party  disclosure  requirements),  to  obtain 
approval  from  the  Office  of  Management 
and  Budget  ("OMB").  44  U.S.C.  3502. 
The  Commission  currently  has  OMB 
clearance  for  the  Rule's  information 
collection  requirements  (OMB  .No. 
3084-0104).  The  amendment  will  not 
impose  any  additional  information 
collection  requirements,  so  OMB 
approval  is  unnecessary. 

List  of  Subjects  in  16  CFR  Part  425 

Trade  practices. 
Text  of  Amendments 

PART  425— USE  OF 
PRENOTIFICATION  NEGATIVE  OPTION 
PLANS 

1.  The  authority  citation  for  part  425 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  41-58 

2.  The  heading  of  Part  425  is  revised 
to  read  as  set  forth  above. 

§425.1     [Amended] 

3.  In  §425.1.  the  Note  following 
paragraph  (b)(5)  is  removed. 

4.  Section  425.1  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (a)  and  (b)  to  read  as  follows; 

§425.1    The  rule. 

(a)  In  connection  with  the  sale, 
offering  for  sale,  or  distribution  of  goods 
and  merchandise  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  it  is 
an  unfair  or  deceptive  act  or  practice. 
for  a  seller  in  connection  with  the  use 
of  any  negative  option  plan  to  fail  to 
comply  with  the  following 
requirements: 

*         *         *         •         * 

(b)  In  connection  with  the  sale  or 
distribution  of  goods  and  merchandise 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act.  it  shall 
constitute  an  unfair  or  deceptive  act  or 
practice  for  a  seller  in  connection  with 
the  use  of  any  negative  option  plan  to: 

*  *  k  t  * 

By  direction  of  the  Commission. 
Benjamin  I.  Berman, 
Acting  Secretary: 
[FR  Doc.  98-22446  Filed  8-19-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPTS-50632;  FRL-5788-7] 
RIN  2070-AB27 

Significant  New  Uses  of  Certain 
Chemical  Substances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  promulgating 
significant  new  use  rules  (SNURs)  under 
section  5(a)(2)  of  the  Toxic  Substances 
Control  Act  (TSCA)  for  73  chemical 
substances  which  were  the  subject  of 
premanufacture  notices  (PMNs)  and 
subject  to  TSCA  section  5(e)  consent 
orders  issued  by  EPA.  Today's  action 
requires  persons  who  intend  to 
manufacture,  import,  or  process  these 
substances  for  a  significant  new  use  to 
notify  EPA  at  least  90  days  before 
commencing  the  manufacturing  or 
processing  of  the  substance  for  a  use 
designated  by  this  SNUR  as  a  significant 
new  use.  The  required  notice  will 
provide  EPA  with  the  opportunity  to 
evaluate  the  intended  use,  and  if 
necessary,  to  prohibit  or  limit  that 
activity  before  it  occurs.  EPA  is 
promulgating  this  SNUR  using  direct 
final  procedures. 

DATES:  The  effective  date  of  this  rule  is 
October  19.  1998.  This  rule  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1  p.m.  (e.s.t.)  on  September  3. 
1998. 

If  EP.A  receives  notice  before  October 
19.  1998  that  someone  wishes  to  submit 
adverse  or  critical  comments  on  EPA's 
action  in  establishing  a  SNUR  for  one  or 
more  of  the  chemical  substances  subject 
to  this  rule,  EPA  will  withdraw  the 
SNUR  for  the  substance  for  which  the 
notice  of  intent  to  comment  is  received 
and  will  issue  a  proposed  SNUR 
providing  a  30-day  period  for  public 
comment. 

ADDRESSES:  Each  comment  or  notice  of 
intent  to  submit  adverse  or  critical 
comment  must  bear  the  docket  control 
number  OPPTS-50632  and  the  name(s) 
of  the  chemical  substance(s)  subject  to 
the  comment.  All  comments  should  be 
sent  in  triplicate  to:  OPPT  Document 
Control  Officer  (7407),  Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Rm.  G-099,  East  Tow'er, 
Washington.  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  to: 
oppt.ncic@epa.gov.  Follow  the 
instructions  under  Unit  X.  of  this 


document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  rulemaking. 
Persons  submitting  information  on  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  portion.  This  claim  must  be  made 
at  the  time  that  the  information  is 
submitted  to  EPA  .  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-531,  401  M  St..  SVV.. 
Washington,  DC  20460,  telephone:  (202) 
554-1404.  TDD:  (202)  554-0551;  e-mail: 
TSCA-Hotline@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability:  Electronic 
copies  of  this  document  are  available 
from  the  EPA  Home  Page  at  the  Federal 
Register-Environmental  Documents 
entry  for  this  document  under  "Laws 
and  Regulations"  (http://www.epa.gov/ 
fedrgstr/). 

This  SNUR  will  require  persons  to 
notify  EPA  at  least  90  days  before 
commencing  manufacturing  or 
processing  a  substance  for  any  activity 
designated  by  this  SNUR  as  a  significant 
new  use.  The  supporting  rationale  and 
background  to  this  rule  are  more  fully 
set  out  in  the  preamble  to  EPA's  first 
direct  final  SNURs  published  in  the 
Federal  Register  of  April  24,  1990  (55 
FR  17376).  Consult  that  preamble  for 
further  information  on  the  objectives, 
rationale,  and  procedures  for  the  rules 
and  on  the  basis  for  significant  new  use 
designations  including  provisions  for 
developing  test  data. 

I.  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2) 
of  TSCA.  Once  EPA  determines  that  a 
use  of  a  chemical  substance  is  a 
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significant  new  use,  section  5(a)(1)(B)  of 
TSCA  requires  persons  to  submit  a 
notice  to  EPA  at  least  90  days  before 
they  manufacture,  import,  or  process  the 
substance  for  that  use.  The  mechanism 
for  reporting  under  this  requirement  is 
estabUshed  under  40  CFR  721.10. 

II.  Applicability  of  General  Provisions 

General  provisions  for  SNURs  appear 
under  subpart  A  of  40  CFR  part  721. 
These  provisions  describe  persons 
subject  to  the  rule,  recordkeeping 
requirements,  exemptions  to  reporting 
requirements,  and  applicability  of  the 
rule  to  uses  occurring  before  the 
effective  date  of  the  final  rule. 
Provisions  relating  to  user  fees  appear  at 
40  CFR  part  700.  Persons  subject  to  this 
SNUR  must  comply  with  the  same 
notice  requirements  and  EPA  regulatory 
procedures  as  submitters  of  PMNs  under 
section  5(a)(1)(A)  of  TSCA.  In  particular, 
these  requirements  include  the 
information  submission  requirements  of 
TSCA  section  5(b)  and  5(d)(1),  the 
exemptions  authorized  by  TSCA  section 
5  (h)(1),  (2),  (3).  and  (5).  and  the 
regulations  at  40  CFR  part  720.  Once 
EPA  receives  a  SNUR  notice,  EPA  may 
take  regulatory  action  under  TSCA 
section  5  (e).  5(f),  6,  or  7  to  control  the 
activities  on  which  it  has  received  the 
SNUR  notice.  If  EPA  does  not  take 
action,  EPA  is  required  under  TSCA 
section  5(g)  to  explain  in  the  Federal 
Register  its  reasons  for  not  taking 
action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
TSCA  section  12(b)  appear  at  40  CFR 
part  707.  Persons  who  intend  to  import 
a  chemical  substance  identified  in  a 
final  SNUR  are  subject  to  the  TSCA 
section  13  import  certification 
requirements,  which  are  codified  at  19 
CFR  12.118  through  12.127  and  127.28. 
Such  persons  must  certify  that  they  are 
in  compliance  with  SNUR  requirements. 
The  EPA  policy  in  support  of  the  import 
certification  appears  at  40  CFR  part  707. 

III.  Substances  Subject  to  This  Rule 

EPA  is  establishing  significant  new 
use  and  recordkeeping  requirements  for 
the  following  chemical  substances 
under  40  CFR  part  721,  subpart  E.  In 
this  unit,  EPA  provides  a  brief 
description  for  each  substance, 
including  its  PMN  Number,  chemical 
name  (generic  name  if  the  specific  name 
is  claimed  as  CBI).  CAS  number  (if 
assigned  for  non-confidential  chemical 
identities),  basis  for  the  action  taken  by 
EPA  in  the  TSCA  section  5(e)  consent 
order  or  as  a  non-section  5(e)  SNUR  for 


the  substance  (including  the  statutory 
citation  and  specific  finding),  toxicity 
concern,  and  the  CFR  citation  assigned 
in  the  regulatory  text  section  of  this 
rule.  The  specific  uses  which  are 
designated  as  significant  new  uses  are 
cited  in  the  regulatory  text  section  of 
this  document  by  reference  to  40  CFR 
part  721.  subpart  E  where  the  significant 
new  uses  are  described  in  detail.  Certain 
new  uses,  including  production  limits 
and  other  uses  designated  in  the  rule  are 
claimed  as  CBI.  The  procedure  for 
obtaining  confidential  information  is  set 
out  in  Unit  VII.  of  this  preamble. 

Where  the  underlying  TSCA  section 
5(e)  consent  order  prohibits  the  PMN 
submitter  from  exceeding  a  specified 
production  limit  wrlthout  performing 
specific  tests  to  determine  the  health  or 
environmental  effects  of  a  substance,  the 
tests  are  described  in  this  unit.  As 
explained  further  in  Unit  VI.  of  this 
preamble,  the  SNUR  for  such  substances 
contains  the  same  production  limit,  and 
exceeding  the  production  limit  is 
defined  as  a  significant  new  use. 
Persons  who  intend  to  exceed  the 
production  limit  must  notify  the  Agency 
by  submitting  a  significant  new  use 
notice  (SNUN)  at  least  90  days  in 
advance.  In  addition,  this  unit  describes 
tests  that  are  recommended  by  EPA  to 
provide  sufficient  information  to 
evaluate  the  substance,  but  for  which  no 
production  limit  has  been  established  in 
the  TSCA  section  5(e)  consent  order. 
Descriptions  of  recommended  tests  are 
provided  for  informational  purposes. 

Data  on  potential  exposures  or 
releases  of  the  substances,  testing  other 
than  that  specified  in  the  TSCA  section 
5(e)  consent  order  for  the  substances,  or 
studies  on  analogous  substances,  which 
may  demonstrate  that  the  significant 
new  uses  being  reported  do  not  present 
an  unreasonable  risk,  may  be  included 
with  significant  new  use  notification. 
Persons  submitting  a  SNUN  must 
comply  v^th  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of  PMNs,  as 
stated  in  40  CFR  721.1(c),  including 
submission  of  test  data  on  health  and 
environmental  effects  as  described  in  40 
CFR  720.50. 

EPA  is  not  publishing  SNURs  for 
PMNs  P-95-2040.  P-97-77,  P-97-118. 
P-97-214,  P-98-5/6/7/8/9/10  which  are 
subject  to  a  final  TSCA  section  5(e) 
consent  order.  The  TSCA  section  5(e) 
consent  orders  for  these  substances  are 
derived  from  an  exposure  finding  based 
solely  on  substantial  production  volume 
and  significant  or  substantial  human 
exposure  and/or  release  to  the 
enviroiunent  of  substantial  quantities. 
For  these  cases  there  were  Umited  or  no 
toxicity  data  available  for  the  PMN 


substances.  In  such  cases.  EPA  regulates 
the  new  chemical  substances  under 
TSCA  section  5(e)  by  requiring  certain 
toxicity  tests.  For  instance,  chemical 
substances  with  potentially  substantial 
releases  to  surface  waters  would  be 
subject  to  toxicity  testing  of  aquatic 
organisms  and  chemicals  with 
potentially  substantial  human  exposures 
would  be  subject  to  health  effects  testing 
for  mutagenicity,  acute  effects,  and 
subchronic  effects.  However,  for  these 
substances,  the  short-term  toxicity 
testing  required  by  the  TSCA  section 
5(e)  consent  order  is  usually  completed 
within  1  to  2  years  of  notice  of 
commencement.  EPA's  experience  with 
exposure-based  SNURs  requiring  short- 
term  testing  is  that  the  SNUR  is  often 
revoked  within  1  to  2  years  when  the 
test  results  are  received.  Rather  than 
issue  and  revoke  SNURs  in  such  a  short 
span  of  time,  EPA  will  defer  publication 
of  exposure-based  SNURs  until  either  a 
notice  of  commencement  (NOC)  or  data 
demonstrating  risk  are  received  unless 
the  toxicity  testing  required  is  long- 
term.  EPA  is  issuing  this  explanation 
and  notification  as  required  in  40  CFR 
721.160(a)(2)  as  it  has  determined  that 
SNURs  are  not  needed  at  this  time  for 
these  substances  which  are  subject  to  a 
final  section  5(e)  consent  order  under 
TSCA. 

PMN  Numbers  P-9a-880/881 

Chemical  names:  Amines,  N- 
cocoalkyltrimethylenedi-,  citrates  (P- 
93-880);  Amines.  N- 
tallowalkyltripropylenetetra-,  citrates 
(P-93-881). 

CAS  number:  189120-63-6  (P-93-880); 
189120-62-5  (P-93-881). 
Effective  date  of  section  5(e)  consent 
order:  September  4,  1997. 
Basis  for  section  5(e)  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A)(i),  (e)(l)(A)(ii)(I),  and 
(e)(l)(A)(II)  of  TSCA  based  on  a  finding 
that  these  substances  may  present  an 
unreasonable  risk  of  injury  to  the 
environment,  that  the  PMN  substances 
will  be  produced  in  substantial 
quantities,  and  there  may  be  significant 
or  substantial  environmental  exposure 
to  the  substances. 

Toxicity  concern:  Based  on  test  data  for 
the  substances  and  test  data  on 
structurally  similar  aliphatic  amines, 
there  is  concern  for  toxicity  to  aquatic 
organisms  at  concentrations  as  low  as  2 
parts  per  billion  (ppb)  in  surface  waters. 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  cr  OPPTS  ' 
850.1075  test  guideline  'pubhc  draft;  61 
FR  16486,  April  15,  1996)  (FRL-5363- 
1)).  a  fish  acute  toxicity  mitigated  by 
dissolved  organic  carbon  (humic  acid 
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test)  (OPPTS  850.1085  test  guideline 
(public  draft;  61  FR  16486.  April  15. 
1996)  (FRL-5363-1)).  a  daphnid  acute 
toxicity  study  (40  CFR  797.1300  or 
OPPTS  850.1010  test  guideline  (public 
draft;  61  FR  16486.  April  15,  1996) 
(FRL-5363-1)),  and  an  algal  acute 
toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft;  61  FR  16486.  April  15.  1996) 
(FRL-5363-1))  would  help  characterize 
the  environmental  effects  of  the  PMN 
substance. 

CFR  citations:  40  CFR  721.7285  (P-93- 
880);  40  CFR  721.7286  (P-93-881). 

PMN  Number  P-95-1098 

Chemical  name:  (generic)  Tris 
carbamoyl  triazine. 
CAS  number:  Not  available. 
Effective  date  of  section  5(e)  consent 
order:  April  25.  1997. 
Basis  for  section  5(e)  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A)(i).  (e)(l)(A)(ii)(I).and 
(e)(l)(A)(ii)(II)  of  TSCA  based  on  a 
finding  that  this  substance  may  present 
an  unreasonable  risk  of  injury  to  the 
environment,  that  the  PMN  substance 
will  be  produced  in  substantial 
quantities,  and  there  may  be  significant 
or  substantial  human  exposure  to  the 
substance. 

Toxicity  concern:  Based  on  test  data  for 
the  substance,  there  is  concern  for 
toxicity  to  aquatic  organisms  at 
concentrations  as  low  as  40  ppb  in 
surface  waters.  The  health  testing 
required  in  the  order  is  based  on  the 
exposure  based  finding  pursuant  to 
section  5{e)(l)(A)(ii)(II)  of  TSCA. 
Recommended  testing:  EPA  has 
determined  that  a  chronic  60-day  fish 
early  life  stage  toxicity  test  in  rainbow 
trout  (40  CFR  797.1600  or  OPPTS 
850.1400  lest  guideline  (public  draft;  61 
FR  16486,  April  15.  1996)  (FRL-5363- 
1))  and  a  21-day  daphnid  chronic 
toxicity  test  (40  CFR  797.1330  or  OPPTS 
850.1300  test  guideline  (public  draft;  61 
FR  16486.  April  15.  1996))  (FRL-5363- 
1))  would  help  characterize  the 
environmental  effects  of  the  PMN 
substance.  The  PMN  submitter  has 
agreed  to  conduct  a  prenatal 
developmental  toxicity  study  by  the  oral 
route  in  one-species  (40  CFR  799.9370) 
(62  FR  43832,  August  15,  1997)  (FRL- 
5719-5)  before  exceeding  the 
production  volume  limit. 
CFR  citation:  40  CFR  721.9719. 

PMN  Numbers  P-96-756/757/758 

Chemical  names:  (generic)  1- 
Piperidinecarboxylic  acid,  2-[(dichloro- 
hydroxy-carbomonocycle)hydrazonol-, 
methyl  ester  (P-96-756);  (generic) 
Dichloro.  hydroxy,  hydrazino- 
carbomonocycle  (P-96-757);  (generic) 


Dichloro.  hydroxy,  hydrazino- 
carbomonocycle-monohydrochloride 
(P-96-758). 

CAS  number:  Not  available. 
Effective  date  of  section  5(e)  consent 
order:  August  29,  1997. 
Basis  for  section  5(e)  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A)(i).  (e)(l)(A)(ii)(I).and 
(e)(l)(A)(II)  of  TSCA  based  on  a  finding 
that  the  substances  may  present  an 
unreasonable  risk  of  injury  to  health, 
that  the  substances  are  expected  to  be 
produced  in  substantial  quantities,  and 
there  may  be  significant  or  substantial 
human  exposure  to  the  substances. 
Toxicity  concern:  Structurally!  similar 
chemicals  have  been  shown  to  cause 
effects  to  internal  organs  and  cancer  in 
test  animals. 

Recommended  testing:  A  90-day  oral 
subchronic  toxicity  in  rats  (40  CFR 
798.2650  or  OPPTS  870.3100  test 
guideline  (63  FR  41845,  August  5,  1998) 
(FRL-5740-1))  and  a  two-species 
carcinogenicity  study  (40  CFR  799.9420) 
(62  FR  43838,  August  15,  1997)  (FRL- 
5719-5)  are  recommended  to  help 
characterize  health  effects.  The  PMN 
submitter  has  agreed  not  to  exceed  the 
production  volume  limit  without 
performing  the  90-day  oral  subchronic 
toxicity  test  for  P-96-756. 
CFR  citations:  40  CFR  721.2078  (P-96- 
756);  40  CFR  721.2079  (P-96-757);  40 
CFR  721.2081  (P-96-758). 

PMN  Number  P-96-1006 

Chemical  name:  1,3-Dioxolane.  2- 

ethenyl-. 

CAS  number:  3984-22-3. 

Effective  date  of  section  5(e)  consent 

order:  May  1,  1997. 

Basis  for  section  5(e)  consent  order:  The 

order  was  issued  under  section 

5(e)(l)(A)(i)  and  (e)(l)(A)(ii)(I)  of  TSCA 

based  on  a  finding  that  this  substance 

may  present  an  unreasonable  risk  of 

injury  to  human  health. 

Toxicity  concern:  Based  on  submitted 

acute  toxicity  testing  by  the  dermal 

(LD50  =  25.1  milhgram/kilogram  (mg/ 

kg))  and  oral  (LD50  =  84.7  mg/kg)  routes, 

exposure  to  the  substance  may  result  in 

fatality,  central  nervous  system  effects, 

liver  toxicity,  and  irritation  to  the  skin 

and  eyes. 

Recommended  testing:  EPA  has 

determined  that  a  90-day  subchronic 

inhalation  study  (40  CFR  799.9346)  (62 

FR  43828.  August  15,  1997)  (FRL-5719- 

5)  and  a  90-day  subchronic  dermal 

study  (40  CFR  798.2250  or  OPPTS 

870.3250  test  guideline  (63  FR  41845, 

August  5,  1998)  (FRL-5740-1))  would 

help  characterize  the  health  effects  of 

the  PMN  substance. 

CFR  citation:  40  CFR  721.2485. 


PMN  Number  P-96-1320 

Chemical  name:  (generic) 
Isoalkyldimethylamine. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  an  intermediate.  Based 
on  structure  activity  analogy  to  aliphatic 
amines,  EPA  is  concerned  that  toxicity 
to  aquatic  organisms  may  occur  at  a 
concentration  as  low  as  3  ppb  of  the 
PMN  substance  in  surface  waters.  EPA 
determined  that  use  of  the  substance  as 
described  in  the  PMN  did  not  present  an 
unreasonable  risk  because  the  substance 
would  not  be  released  to  surface  waters 
in  significant  quantities.  EPA  has 
determined  that  other  uses  of  the 
substance  may  result  in  releases  to 
surface  waters  which  exceed  the 
concern  concentration.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft;  61 
FR  16486,  April  15,  1996)  (FRL-5363- 
1)),  a  daphnid  acute  toxicity  study  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft;  61  FR  16486, 
April  15,  1996)  (FRL-5363-1)),  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850.5400  test 
guideline  (public  draft;  61  FR  16486, 
April  15,  1996)  {FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721 .2480. 

PMN  Numbers  P-96-1 425/ 1426 

Chemical  names:  (generic)  Salt  of  a 
modified  tallow  alkylenediemiine  (P- 
96-1425);  salt  of  a  fatty  alkylamine 
derivative  (P-96-1426). 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substances 
will  be  used  as  processing  aids.  Based 
on  structure  activity  analogy  to  aliphatic 
amines,  EPA  is  concerned  that  toxicity 
to  aquatic  organisms  may  occur  at  a 
concentration  as  low  as  1  ppb  of  the 
PMN  substemces  in  surface  waters.  EPA 
determined  that  use  of  the  substances  as 
described  in  the  PMNs  did  not  present 
an  unreasonable  risk  because  the 
substances  would  not  be  released  to 
surface  waters.  EPA  has  determined  that 
other  uses  of  the  substances  may  result 
in  releases  to  surface  waters  which 
exceed  the  concern  concentration. 
Based  on  this  information  the  PMN 
substances  meets  the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  public  draft;  61 
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FR  16486,  April  15,  1996)  (FRL-5363- 
1)).  a  daphnid  acute  toxicity  study  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft;  61  FR  16486. 
April  15.  1996)  (FRL-5363-1)).  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPf  S  850'5400  test 
guideline  (public  draft;  61  FR  16486, 
April  15,  1996)  (FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substances. 
CFR  citations:  40  CFR  721.630  (P-96- 
1425);  40  CFR  721.558  (P-96-1426). 

PMN  Number  P-96-1428 

Chemical  name:  (generic)  Modified 
polyisocyanates. 
CAS  number:  Not  available. 
Effective  date  of  section  5(e)  consent 
order:  July  7.  1997. 

Basis  for  section  5(ej  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A)(i)  and  5(e)(l)(A)(ii)(I)  of  TSCA 
based  on  a  finding  that  this  substance 
may  present  an  unreasonable  risk  of 
injury  to  health. 

Toxicity  concern:  Structurally  similar 
chemicals  have  been  shown  to  cause 
skin  irritation  and  allergic  reactions, 
respiratory  irritation  and  sensitization, 
and  lung  toxicity  in  test  animals. 
Recommended  testing:  A  90-day 
subchronic  inhalation  toxicity  study  in 
rats  (40  CFR  799.9346)  (62  FR  43828, 
August  15,  1997)  (FRL-5719-5)  will 
help  the  Agency  to  characterize  the 
human  health  effects  of  the  PMN 
substance.  The  PMN  submitter  has 
agreed  not  to  exceed  the  production 
volume  limit  without  performing  the  90- 
day  study. 
CFR  citation:  40  CFR  721.6498. 

PMN  Number  P-96-1520 

Chemical  name:  Octadecanoic  acid, 
ester  with  1.2-propanediol.  phosphate, 
anhydride  with  silicic  acid  (H4Si04). 
CAS  number:  177771-31-2. 
Effective  date  of  section  5(e)  consent 
order;  July  8,  1997. 

Basis  for  section  5(e)  consent  order:  The 
order  was  issued  under  section  5 
(e)(l)(A)(i),  (e)(l)(A)(ii)(I).and 
(e)(l)(A)(ii)(II)  of  TSCA  based  on  a 
finding  that  this  substance  may  present 
an  uru-easonable  risk  of  injury  to  the 
environment,  that  this  substance  is 
expected  to  be  produced  in  substantial 
quantities,  and  there  may  be  significant 
or  substantial  environmental  exposure 
to  the  substance. 

Toxicity  concern:  Structurally  similar 
chemicals  have  been  shown  to  cause 
toxicity  in  aquatic  organisms. 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  pubhc  draft;  61 
FR  16486,  April  15,  1996)  (FRL-5363- 


1)),  a  daphnid  acute  toxicity  study  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft;  61  FR  16486. 
April  15,  1996)  (FRL-5363-1)).  and  an 
algal  acute  toxicity  study  (40  CFR 
797. 1050- or  OPPTS  850'5400  test 
guideline  (public  draft;  61  FR  16486. 
April  15,  1996)  {FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substance.  The  PMN 
submitter  has  agreed  not  to  exceed  the 
production  volume  limit  without 
performing  these  tests. 
CFR  citation:  40  CFR  721.3635. 

PMN  Number  P-97-4 

Chemical  name:  (generic)  Substituted 
diphenylmethane. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  raw  material  for 
manufacture  of  light  stabilizers.  Based 
on  submitted  test  data,  EPA  is 
concerned  that  toxicity  to  aquatic 
organisms  may  occur  at  a  concentration 
as  low  as  10  ppb  of  the  PMN  substance 
in  surface  waters.  EPA  determined  that 
use  of  the  substance  as  described  in  the 
PMN  did  not  present  an  unreasonable 
risk  because  the  substance  would  not  be 
released  to  surface  waters.  EPA  has 
determined  that  other  uses  of  the 
substance  may  result  in  releases  to 
surface  waters  which  exceed  the 
concern  concentration.  Based  on  this 
information  the  PMN  substances  meets 
the  concern  criteria  at  §  721.1 70(b)(4)(i). 
Recommended  testing:  EPA  has 
determined  that  a  chronic  60-day  fish 
early  life  stage  toxicity  test  in  rainbow- 
trout  (40  CFR  797.1600  or  OPPTS 
850.1400  test  guideline  (public  draft:  61 
FR  16486.  April  15.  1996)  (FRL-5363- 
1)),  a  21-dav  daphnid  chronic  toxicity 
test  (40  CFR  797.1330  or  OPPTS 
850.1300  test  guideline  (pubhc  draft:  61 
FR  16486,  April  15.  1996)  (FRL-5363- 
1)).  and  an  algal  acute  toxicity  study  (40 
CFR  797.1050  or  OPPTS  850.5400  test 
guideline  (public  draft;  61  FR  16486. 
April  15.  1996)  (FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.2532. 

PMN  Numbers  P-97-42/43 

Chemical  name:  (generic) 
Phenylazoalkoxy  naphthylamines. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substances 
will  be  used  as  petroleum  additives. 
Based  on  structual  activity  analogy  to 
neutral  organics,  EPA  is  concerned  that 
toxicity  to  aquatic  organisms  may  occur 
at  a  concentration  as  low  as  50  ppb  for 
P-97-42  and  40  ppb  for  P-97-43  in 
surface  waters.  EPA  determined  that  use 
of  the  substances  as  described  in  the 
PMNs  did  not  present  an  unreasonable 


risk  because  the  substances  would  not 
be  released  to  surface  waters  in 
significant  quantities.  EPA  has 
determined  that  other  uses  of  the 
substances  may  result  in  releases  to 
surface  waters  which  exceed  the 
concern  concentration.  Based  on  this 
information  the  PMN  substances  meet 
the  concern  criteria  at 
§721.170(b)(4)(n). 
Recommended  testing:  EP.^  has 
determined  that  a  chronic  60-day  fish 
early  life  stage  toxicity  test  in  rainbow 
trout  (40  CFR  797  1600  or  OPPTS 
850.1400  test  guideline  (public  draft:  61 
FR  16486.  April  15.  1996)  {FRl,-5363- 
1))  and  a  21-day  daphnid  chronic 
toxicity  test  (40  CFR  797.1330  or  OPPTS 
850.1300  test  guideline  (public  draft;  61 
FR  16486.  April  15.  1996)  (FRL-5363- 
1))  would  help  characterize  the 
environmental  effects  of  the  PMN 
substances 
CFR  citation:  40  CFR  721.5290. 

PMN  Numbers  P-97-93/94 

Chemical  names:  (generic)  Di- 
substituted  acetophenone  (P-97-93); 
(generic)  Di-substituted  propanedione 
(P-97-94). 

CAS  number:  Not  available. 
Effective  date  of  section  5(el  consent 
order:  June  9.  1997. 

Basis  for  section  5(ej  consent  order  The 
order  was  issued  under  section 
5(e)(l)(A)(i)  and  5(e)(l)(A)(ii)(I)  of  TSCA 
based  on  a  finding  that  these  substances 
may  present  an  unreasonable  risk  of 
injury  to  health. 

Toxicity  concern:  Based  on  submitted 
test  data  for  P-97-94  the  substances 
may  cause  liver,  kidney,  adrenal  gland, 
and  heart  toxicity  in  test  animals. 
Recommended  testing:  EPA  has 
determined  that  a  glove  permeation 
study  according  to  American  Society  for 
Testing  and  Materials  (ASTTvI)  F739.  an 
in  vitro  dermal  absorption  study 
published  in  the  Federal  Register  on 
April  3.  1996  (61  FR  14773)  (FRL-5359- 
3)  and  a  90-dav  gavage  study  in  rats  (40 
CFR  798.2650  or  OPPTS  870.3100  test 
guideline  (63  FR  41845.  August  5.  1998) 
(FRL-5740— 1))  would  help  characterize 
the  health  effects  of  the  PMN  substance 
The  PMN  submitter  has  agreed  not  to 
exceed  the  production  volume  Hm;t 
without  performing  these  tests. 
CFR  citations:  40  CFR  721.305  (P-97- 
93);  40  CFR  721.8153  (P-97-94). 

PMN  Numbers  P-97-1 79/783,  P-97- 
181/781,  P-97-189/769,  and  P-97-775/ 
782 

Chemical  name:  (generic)  Zirconium 

dichlorides. 

CAS  number:  Not  available. 

Basis  for  action:  The  PMN  substances 

will  be  used  as  polymerization  catalysts. 
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Based  on  structural  activity  analogy  to 
organo  zirconium  compounds.  EPA  is 
concerned  that  toxicity  to  aquatic 
organisms  may  occur  at  a  concentration 
as  low  as  1  ppb  of  the  PMN  substances 
in  surface  waters.  EP.'X  determined  that 
use  of  the  substances  as  described  in  the 
PMNs  did  not  present  an  unreasonable 
risk  because  the  substances  would  not 
be  released  to  surface  waters  in 
significant  quantities.  EPA  has 
determined  that  other  uses  of  the 
substances  may  result  in  releases  to 
surface  waters  which  exceed  the 
concern  concentration.  Based  on  this 
information  the  P.MN  substances  meets 
the  concern  criteria  at 
§721  170{b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS  ' 
850.1075  test  guideline  (public  draft:  61 
FR  16486,  April  15.  1996)  (FRL-5363- 
1)).  a  daphnid  acute  toxicity  study  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft;  61  FR  16486. 
April  15.  1996)  (FRL-5363-1)).  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850.'5400  test 
guideline  (public  draft:  61  FR  16486, 
April  15.  1996)  (FRL-5363-1))  would 
help  characterize  the  enyironmental 
effects  of  the  PMN  substances. 
CFR  citation:  40  CFR  721.9973. 

PMN  Numbers  P-97-296/297/298/299 

Chemical  name:  (generic)  .'\lk.yl  benzene 
sulfonic  acids  and  alkyl  sulfates,  amine 
salts. 

CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substances 
will  be  used  as  polymerization  catalysts. 
Based  on  submitted  test  data  and 
structural  activity  analogy  to  anionic 
surfactants.  EPA  is  concerned  that 
to.xicity  to  aquatic  organisms  may  occur 
at  a  concentration  as  low  as  30  ppb  of 
the  PMN  substances  in  surface  waters. 
EPA  determined  that  use  of  the 
substances  as  described  in  the  PMN  did 
not  present  an  unreasonable  risk 
because  the  substances  would  not  be 
released  to  surface  waters  in  significant 
quantities.  EP.'\  has  determined  that 
other  uses  of  the  substances  may  result 
in  releases  to  surface  waters  which 
exceed  the  concern  concentration. 
Based  on  this  information  the  PMN 
substances  meets  the  concern  criteria  at 
§721,170(b)(4)(i)and(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS  ' 
850.1075  test  guideline  (public  draft;  61 
FR  16486.  April  15,  1996)  (FRL-5363- 
1)).  a  daphnid  acute  toxicity  study  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft;  61  FR  16486. 
April  15.  1996)  (FRL-5363-1)).  and  an 


algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850.'5400  test 
guideline  (public  draft;  61  FR  16486, 
April  15,  1996)(FRL-5363-l))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substances. 
CFR  citation:  40  CFR  721.9595. 

PMN  Number  P-97-332 

Chemical  name:  Siloxanes  and 
silicones,  de-Me,  3-[4- 
([[3(dimethylamino)  propyljamino) 
carbonyl]-2-oxo-l-pyrrolidinyl|  propyl 
Me. 

CAS  number:  179005-02-8. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  an  intermediate  in  a 
multiple  step  synthesis.  Test  data  on 
structurally  similar  chemical  substances 
which  the  Agency  has  received  under 
section  8(e)  of  TSCA  raised  concerns  for 
lung  toxicity.  EPA  determined  that  use 
of  the  PMN  substance  as  an 
intermediate  as  described  in  the  PMN 
did  not  present  an  unreasonable  risk 
because  workers  would  not  be  subject  to 
significant  inhalation  exposures. 
However.  EPA  has  identified  other 
potential  uses  which  may  result  in 
significant  inhalation  exposures  to 
workers.  Based  on  this  information  the 
PMN  substance  meets  the  concern 
criteria  at  721.170(b)(3)(ii). 
Recommended  testing:  EPA  has 
determined  that  the  results  of  an  acute 
inhalation  toxicity  test  in  rats  (OPPTS 
870.1300  test  guideline  (63  FR  41845. 
August  5,  1998)  (FRL-5740-1))  and  a 
90-day  subchronic  inhalation  study  (40 
CFR  799.9346)  (62  FR  43828,  August  15, 
1997)  (FRL-5719-5)  would  help 
characterize  the  health  effects  of  the 
PMN  substance. 
CFR  citation:  40  CFR  721.9517. 

PMN  Number  P-97-370 

Chemical  name:  (generic)  Propionic 
acid  methyl  ester. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  solvent.  Based  on 
submitted  test  data,  there  is  concern  for 
developmental  toxicity.  EPA 
determined  that  use  of  the  substance  as 
described  in  the  PMN  did  not  present  an 
unreasonable  risk  because  significant 
worker  exposure  would  not  result  if 
dermal  protection  were  used  by  workers 
and  only  if  the  specific  uses  stated  in 
the  PMN  apply.  EPA  has  determined 
that  manufacture,  processing,  or  use  of 
the  substance  without  dermal 
protection,  for  uses  other  than  stated  in 
the  PMN,  and  domestic  manufacture 
may  result  in  significant  exposure  to 
workers.  Based  on  this  information  the 
PMN  substance  meets  the  concern 
criteria  at  §  721.170(b)(3)(i). 
Recommended  testing:  None. 


CFR  citation:  40  CFR  721.8660. 

PMN  Number  P-a7-497 

Chemical  name:  Poly(oxy-1.2- 
ethanediyl),  alpha,  alpha'-  |thiobis(l- 
oxo-3.1-propanediyl)l  bis(omega- 
hydroxy-.bis  (C,  uu  and  C,  i-i  v.««ikyi) 
ethers. 

CAS  number:  174254-18-3. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  spin  finish  for 
industrial  polyamide  fibers.  Based  on 
analogy  to  nonionic  surfactants.  EPA  is 
concerned  that  toxicity  to  aquatic 
organisms  may  occur  at  a  concentration 
as  low  as  2  ppb  of  the  PMN  substance 
in  surface  waters.  EPA  determined  that 
use  of  the  substance  did  not  present  an 
unreasonable  risk  because  significant 
releases  would  not  occur.  EPA  has 
determined  that  uses  other  than  those 
specified  in  the  PMN  may  result  in 
significant  environmental  exposure. 
Based  on  this  information  the  PMN 
substance  meets  the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS  " 
850.1075  test  guideline  (public  draft;  61 
FR  16486.  April  15.  1996)  (FRL-5363- 
1))  and  an  algal  acute  toxicity  study  (40 
CFR  797.1050  or  OPPTS  85o'.5400  test 
guideline  (public  draft;  61  FR  16486. 
April  15.  1996)  (FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.9663. 

PMN  Numbers  P-97-520/521 

Chemical  names:  2-Piperdinone.  1,3- 
dimethyl-  (P-97-520);  2-piperdinone, 
1,5-dimethyl-  (P-97-521). 
CAS  number:  1690-76-2  (P-97-520); 
86917-58-0  (P-97-521). 
Basis  for  action:  The  PMN  substances 
will  be  used  as  semiconductor  cleaning 
solvents.  Based  on  structrual  activity 
analogy  to  2-piperdinone,  A^- 
methylpyrrolidone,  and  other  similarly 
analogous  substances,  there  is  concern 
for  neurotoxicity,  developmental 
toxicity,  and  reproductive  toxicity.  EPA 
determined  that  the  stated  use  of  the 
substances  as  described  in  the  PMN  did 
not  present  an  unreasonable  risk 
because  significant  worker  or  general 
population  exposure  would  not  result. 
EPA  has  determined  that  manufacture, 
processing,  or  use  of  the  substances 
other  than  for  the  use  stated  in  the  PMN 
may  result  in  significant  exposure  to 
workers  or  the  general  population. 
Based  on  this  information  the  PMN 
substances  meet  the  concern  criteria  at 
§  721.170  (b)(3)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  90-day  oral 
subchronic  toxicity  study  in  rats  (40 
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CFR  798.2650  or  OPPTS  870.3100  test 
guideline  (63  PR  41845.  August  5,  1998) 
(FRL-5740-1)),  a  reproduction  and 
fertility  effects  study  in  rats  by  the  oral 
route  (40  CFR  799.9380)  (62  FR  43834, 
August  15.  1997)  (FRL-5719-5),  and  a 
prenatal  developmental  toxicity  study 
by  the  oral  route  in  two-species  (40  CFR 
799.9370)  (62  FR  43832,  August  15. 
1997)  (FRL-5719-5)  would  help 
characterize  the  human  health  effects  of 
the  PMN  substances. 
CFR  citations:  40  CFR  721.6175  (P-97- 
520);  40  CFR  721.6176  (P-97-521). 

PMN  Numbers  9-97^552/553 

Chemical  names:  Boric  acid  (H3BO3), 
zinc  salt  (2=3)  (P-97-552);  Boric  acid 
(H3BO2).  zinc  salt  (P-97-553). 
CAS  number:  10192-46-8  (P-97-552); 
14720-55-9  (P-97-553). 
Basis  for  action:  The  PMN  substances 
will  be  used  as  nucleating  agents  for  no- 
stick  automotive  glass  coating.  Based  on 
structural  activity  analogy  to  zinc  and 
boron  compounds.  EPA  is  concerned 
that  toxicity  to  aquatic  organisms  may 
occur  at  a  concentration  as  low  as  3  ppb 
of  the  PMN  substances  in  surface 
waters.  EPA  determined  that  use  of  the 
substances  as  described  in  the  PMN  did 
not  present  an  unreasonable  risk 
because  the  substances  would  not  be 
released  to  surface  waters  in  significant 
quantities.  EPA  has  determined  that 
other  uses  of  the  substances  may  result 
in  releases  to  surface  waters  which 
exceed  the  concern  concentration. 
Based  on  this  information  the  PMN 
substances  meet  the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (pubUc  draft;  61 
FR  16486.  April  15.  1996)  (FRL-5363- 
1)).  a  daphnid  acute  toxicity  study  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft;  61  FR  16486, 
April  15,  1996)  (FRL-5363-1)),  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850.5400  test 
guideline  (pubHc  draft;  61  FR  16486, 
April  15,  1996)  (FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substances. 
CFR  citations:  40  CFR  721.3031  (P-97- 
552);  40  CFR  721.3032  (P-97-553). 

PMN  Numbers  P-97-582  and  P-97-583 

Chemical  name:  (generic)  Substituted 

heteroaromatic-2  ((4- 

(dimethylamino)phenyll  azo]-3-methyl-, 

salts. 

CAS  number:  Not  available. 

Basis  for  action:  The  PMN  substances 

will  be  used  as  textile  dyes.  Based  on 

the  submitted  test  data,  structural 

activity  analogy  to  a  similar  delocalized 


calionic  dye,  the  aniline-based  azo 
reduction  product,  analogy  to  Butter 
Yellow,  and  analogy  to  trichlorozincate, 
EPA  is  concerned  that  the  PMN 
substances  may  cause  developmental 
toxicity,  carcinogenicity,  neurotoxicity, 
acute  and  chronic  toxicity,  severe  eye 
irritation  and  corrosivity,  blood  toxicity, 
and  mutagenicity.  EPA  determined  that 
use  of  the  substances  as  described  in  the 
PMN  did  not  present  an  uru^asonable 
risk  because  there  were  no  significant 
worker  exposures.  EPA  has  determined 
that  domestic  manufacture  of  the  PMN 
substances  may  result  in  significant 
worker  exposures.  Based  on  this 
information  the  PMN  substances  meet 
the  concern  criteria  at  §  721.170 
(b)(l)(i)(C),  (h)(2),  (b)(3)(ii),  and 
(b)(3)(iii). 

Recommended  testing:  EPA  has 
determined  that  a  90-day  oral 
subchronic  toxicity  study  in  rats  (40 
CFR  798.2650  or  OPPTS  870.3100  test 
guideline  (63  FR  41845,  August  5,  1998) 
(FRL-5740-1)),  an  oral  two-species 
carcinogenicity  study  (40  CFR  799.9420) 
(62  FR  43838,  August  15,  1997)  (FRL- 
5719-5)  and  a  prenatal  developmental 
toxicity  study  by  the  oral  route  in  two- 
species  (40  CFR  799.9370)  (62  FR  43832. 
August  15,  1997)  (FRL-5719-5)  would 
help  characterize  the  health  effects  of 
the  PMN  substances. 
CFR  citation:  40  CFR  721.4098. 

PMN  Number  P-97-593 

Chemical  name:  (generic) 
Hydrofluorochloroalkene. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  an  intermediate.  Based 
on  structural  activity  analogy  to  similar 
substances  and  toxicity  data  submitted 
with  the  PMN,  EPA  is  concerned  that 
mutagencity,  neurotoxicity, 
immunotoxicity,  carcinogenicity,  liver 
toxicity,  and  kidney  toxicity  will  occur 
in  exposed  workers.  EPA  determined 
that  use  of  the  substance  as  an 
intermediate  did  not  present  an 
unreasonable  risk  because  it  did  not 
result  in  significant  worker  exposure. 
EPA  has  determined  that  use  other  than 
an  as  intermediate  may  result  in 
significant  worker  exposure.  Based  on 
this  information  the  PMN  substance 
meets  the  concern  criteria  at 
§721.170(b)(l)(i)(B),  (b)(3)(i).and 
Cb)(3)(ii). 

Recommended  testing:  EPA  has 
determined  that  a  90-day  oral 
subchronic  toxicity  study  in  rats  (40 
CFR  798.2650  or  OPPTS  870.3100  test 
guideline  (63  FR  41845.  August  5.  1998) 
(FRL-5740-1))  and  an  oral  two-species 
carcinogenicity  study  (40  CFR  799.9420) 
(62  FR  43838,  August  15,  1997)  (FRL- 


5719-5)  would  help  characterize  the 
health  effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.450. 

PMN  Number  P-97-740 

Chemical  name:  Siloxanes  and 
silicones,  3-[(2-aminoethyl) 
aminojpropyl  Me,  di-Me,  reaction 
products  with  polyethylene- 
polvpropylene  glycol  Bu  glycidyl  ether. 
CAS  number  189354-73-2. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  an  ingredient  for  plastic 
resins.  Based  on  structural  activity 
analogy  to  similar  substances,  EPA  is 
concerned  that  lung  toxicity  will  occur 
in  exposed  workers.  EPA  determined 
that  use  of  the  substance  did  not  present 
an  uiu"easonable  risk  because  significant 
worker  exposure  would  not  occur.  EPA 
has  determined  that  applications 
generating  an  aerosol,  mist,  or  vapor 
may  result  in  significant  worker 
exposure.  Based  on  this  information  the 
PMN  substance  meets  the  concern 
criteria  at  §  721.170(b)(3)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  90-day  oral 
subchronic  toxicity  study  in  rats  (40 
CFR  798.2650  or  OPPTS  870.3100  test 
guideline  (63  FR  41845,  August  5.  1998) 
(FRL-5740-1))  would  help  to 
characterize  the  health  effects  of  the 
PMN  substance. 
CFR  citation:  40  CFR  721.9516. 

PMN  Number  P-97^13 

Chemical  name:  (generic)  Diphenol  tars. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  polymer  additive. 
Based  on  structural  activity  analogy  to 
phenols,  EPA  is  concerned  that  toxicity 
to  aquatic  organisms  may  occur  at  a 
concentration  as  low  as  10  ppb  of  the 
PMN  substance  in  surface  waters.  EPA 
determined  that  use  of  the  substemce  as 
described  in  the  PMN  did  not  present  an 
unreasonable  risk  because  the 
substances  would  not  be  released  to 
surface  waters  in  significant  quantities. 
EPA  has  determined  that  other  uses  of 
the  substance  may  result  in  releases  to 
surface  waters  during  use  which  exceed 
the  concern  concentration.  Based  on 
this  information  the  PMN  substance 
meet  the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft;  61 
FR  16486.  April  15,  1996)  (FRL-5363- 
1)),  a  daphnid  acute  toxicitv  study  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft;  ol  FR  16486. 
April  15.  1996)  (FRL-5363-1)).  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850.5400  test 
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guideline  (public  draft;  61  FR  16486, 
April  15,  1996)  (FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.9661. 

PMN  Number  P-97-820 

Chemical  name:  (generic)  C.I.  Disperse 
Red  152. 

CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  dyestuff  for  fabrics. 
Based  on  analogy  to  structurally  similar 
substances,  EPA  is  concerned  that 
cancer  and  developmental  toxicity  will 
occur  in  exposed  workers.  EPA 
determined  that  use  of  the  substance  did 
not  present  cin  unreasonable  risk 
because  significant  worker  exposure 
would  not  occur.  EPA  has  determined 
that  use  of  the  substance  as  a  powder 
may  result  in  significant  worker 
exposure.  Based  on  this  information  the 
PMN  substance  meets  the  concern 
criteria  at  §  721.170  (b)(l)(i)(D)  and 
(b)(3)(ii). 

Recommended  testing:  EPA  has 
determined  that  a  prenatal 
developmental  toxicity  test  by  the  oral 
route  in  two-species  (40  CFR  799.9370) 
(62  FR  43832,  August  15,  1997)  (FRL- 
5719—5)  and  a  two-species  oral 
carcinogenicity  study  (40  CFR  799.9420) 
(62  FR  43838,  August  15.  1997)  (FRL- 
5719-5)  would  help  to  characterize  the 
health  effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.2580. 

PMN  Numbers  P-97-854 

Chemical  name:  (generic)  3,6- 
Bis(dialkylainino)-9-[2- 
alkoxycarbonyl)phenyl]-xanthylium 
salt,. 

CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  colorant  additive. 
Based  on  structural  activity  analogy  to 
cationic  dyes.  EPA  is  concerned  that 
toxicity  to  aquatic  organisms  may  occur 
at  a  concentration  as  low  as  2  ppb  of  the 
PMN  substance  in  surface  waters.  EPA 
determined  that  use  of  the  substance  as 
described  in  the  PMN  did  not  present  an 
unreasonable  risk  because  the  substance 
would  not  be  released  to  surface  waters 
in  significant  quantities.  EPA  has 
determined  that  other  uses  of  the 
substance  may  result  in  releases  to 
surface  waters  which  exceed  the 
concern  concentration.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  an  activated  sludge 
sorption  isotherm  (OPPTS  835.1110  test 
guideline  (63  FR  4259,  January  28,  1998) 
(FRL-5761-7)).  an  algal  acute  toxicity 
study  (40  CFR  797.1050  or  OPPTS 


850.5400  test  guideline  (public  draft;  61 
FR  16486,  April  15,  1996)  (FRL-5363- 
1)),  a  chronic  60-day  fish  early  life  stage 
toxicity  test  in  rainbow  trout  (40  CFR 
797.1600  or  OPPTS  850.1400  test 
guideline  (public  draft;  61  FR  16486. 
April  15,  1996)  (FRL-5363-1)),  and  a 
21-day  daphnid  chronic  toxicity  test  (40 
CFR  797.1330  or  OPPTS  850.1300  test 
guideline  (public  draft;  61  FR  16486. 
April  15.  1996)  (FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.9969. 

PMN  Numbers  P-97-869/870/871 

Chemical  name:  (generic)  Alkylated 
diphenyls. 

CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substances 
will  be  used  as  specialty  solvents.  Based 
on  structural  activity  analogy  to  similar 
substances,  EPA  is  concerned  that 
toxicity  to  aquatic  organisms  may  occur 
at  a  concentration  as  low  as  1  ppb  of  the 
PMN  substances  in  surface  waters.  EPA 
determined  that  use  of  the  substances  as 
described  in  the  PMNs  did  not  present 
an  unreasonable  risk  because  the 
substances  would  not  be  released  to 
surface  waters  in  significant  quantities. 
EPA  has  determined  that  other  uses  of 
the  substances  may  result  in  releases  to 
surface  waters  which  exceed  the 
concern  concentration.  Based  on  this 
information  the  PMN  substances  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft;  61 
FR  16486,  April  15.  1996)  (FRL-5363- 
1)).  a  daphnid  acute  toxicity  study  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft;  61  FR  16486, 
April  15.  1996)  (FRL-5363-1)),  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850.5400  test 
guideline  (public  draft;  61  FR  16486, 
April  15.  1996)  (FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substances. 
CFR  citation:  40  CFR  721.2570. 

PMN  Number  P-97-878 

Chemical  name:  (generic) 
Polysubstituted  carbomonocyclic 
hydroxylamine. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  an  antioxidant.  Based  on 
analogy  to  structurally  similar 
substances,  there  is  concern  for  liver 
toxicity,  kidney  toxicity,  developmental 
toxicity,  and  neurotoxicity.  EPA 
determined  that  use  of  the  substance  as 
described  in  the  PMN  did  not  present  an 
unreasonable  risk  because  significant 


worker  exposure  would  not  result  if 
respiratory  protection  were  used  by 
workers.  EPA  has  determined  that" 
manufacture,  processing,  or  use  of  the 
substance  without  respiratory  protection 
may  result  in  significant  inhalation 
exposure  to  workers.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(3)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  90-day  oral 
subchronic  toxicity  study  in  rats  (40 
CFR  798.2650  or  OPPTS  870.3100  test 
guideline  (63  FR  41845.  August  5.  1998) 
(FRL-5740-1))  and  a  prenatal 
developmental  toxicity  study  by  the  oral 
route  in  two-species  (40  CFR  799.9370) 
(62  FR  43832.  August  15.  1997)  (FRL- 
5719-5)  would  characterize  the  human 
health  effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.2083. 

PMN  Numbers  P-97-880/88 1/882 

Chemical  name:  (generic) 
Alkylphenylpolyetheralkanolamines. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substances 
will  be  used  as  a  fuel  additive.  Based  on 
structural  activity  analogy  to  aliphatic 
amines.  EPA  is  concerned  that  toxicity 
to  aquatic  organisms  may  occur  at  a 
concentration  as  low  as  1  ppb  of  the 
PMN  substances  in  surface  waters.  EPA 
determined  that  use  of  the  substances  as 
described  in  the  PMN  did  not  present  an 
unreasonable  risk  because  the 
substances  would  not  be  released  to 
surface  waters.  EPA  has  determined  that 
other  uses  of  the  substances  may  result 
in  releases  to  surface  waters  which 
exceed  the  concern  concentration. 
Based  on  this  information  the  PMN 
substances  meets  the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (pubUc  draft;  61 
FR  16486.  April  15,  1996)  (FRL-5363- 
1)).  a  daphnid  acute  toxicity  study  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (pubhc  draft;  61  FR  16486, 
April  15,  1996)  (FRL-5363-1)),  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850.5400  test 
guideline  (public  draft;  61  FR  16486, 
April  15,  1996)  (FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substances. 
CFR  citation:  40  CFR  721.435. 

PMN  Numbers  P-97-943/944/945/946/ 
947/948 

Chemical  name:  (generic)  Mixed 

Lrialkylamines. 

CAS  number:  Not  available. 

Basis  for  action:  The  PMN  substances 

will  be  used  as  dispersing  agents. 
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surfactants,  and  manufacturing 
intermediates.  Based  on  structural 
activity  analogy  to  aliphatic  amines, 
EPA  is  concerned  that  toxicity  to 
aquatic  organisms  may  occur  at  a 
concentration  as  low  as  1  ppb  of  the 
PMN  substances  in  surface  waters.  EPA 
determined  that  use  of  these  substances 
as  described  in  the  PMN  did  not  present 
an  unreasonable  risk  because  the 
submitter  has  agreed  to  recommend  "no 
releases  to  water"  in  its  Material  Safety 
Data  Sheet  (MSDS).  EPA  has  determined 
that  other  uses  of  these  substances  may 
result  in  releases  to  surface  waters 
which  exceed  the  concern 
concentration.  Based  on  this 
information  the  PMN  substances  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 

Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft;  61 
FR  16486,  April  15,  1996)  (FRL-5363- 
1)),  a  daphnid  acute  toxicity  study  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft;  61  FR  16486, 
April  15,  1996)  (FRL-5363-1)).  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850.5400  test 
guideline  (public  draft;  61  FR  16486, 
April  15,  1996)  (FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substances. 

CFR  citation:  40  CFR  721.9685. 
PMN  Number  P-97-956 

Chemical  name:  (generic)  Mixed  metal 
oxide. 

CAS  number:  Not  available. 

Basis  for  action:  The  PMN  substance 
will  be  used  as  a  pearlescent  pigment. 
Based  on  analogy  to  structurally  similar 
substances,  there  is  concern  for  lung 
toxicity  and  fibrosis.  EPA  determined 
that  use  of  the  substance  as  described  in 
the  PMN  did  not  present  an 
unreasonable  risk  because  significant 
worker  exposure  would  not  result  if 
respiratory  protection  were  used  by 
workers.  EPA  has  determined  that 
manufacture,  processing,  or  use  of  the 
substance  without  respiratory  protection 
may  result  in  significant  inhalation 
exposure  to  workers.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(3)(ii). 

Recommended  testing:  EPA  has 
determined  that  a  90-dav  subchronic 
inhalation  studv  (40  CFR  799.9346)  (62 
FR  43828,  August  15,  1997)  (FRL-5719- 
5)  would  characterize  the  human  health 
effects  of  the  PMN  substance. 

CFR  citation:  40  CFR  721.5548. 


PMN  Number  P-97-1011 

Chemical  name:  Oxirane,  2,2'- 
[methylenebis  [(2,6-dimethyl-4,l- 
phenvlene)  oxvmethvlene]]bis-. 
CAS  number:  93705^6-9. 
Effective  date  of  section  5(e)  consent 
order:  January  15,  1998. 
Basis  for  section  5(e}  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A)(i)  and  (e)(l)(A)(ii)(I)  of  TSCA 
based  on  a  finding  that  the  substance 
may  present  an  unreasonable  risk  of 
injury  to  health  and  the  environment. 
Toxicity  concern:  Structurally  similar 
chemicals  have  been  shown  to  cause 
cancer  and  reproductive  effects  in  test 
animals  and  toxicity  to  aquatic 
organisms. 

Recommended  testing:  EPA  has 
determined  that  a  90-day  subchronic 
inhalation  study  in  rats  with  attention  to 
pathology  of  the  reproductive  organs  (40 
CFR  799.9346)  (62  FR  43828.  August 
15,1997)  (FRL-5719-5)  and  a  two- 
species  carcinogenicity  study  (40  CFR 
799.9420)  (62  FR  43838.  August  15. 
1997)  (FRL-5719-5)  would  help  to 
characterize  health  effects.  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft;  61 
FR  16486,  April  15,  1996)  (FRL-5363- 
1)),  a  daphnid  acute  toxicity  studv  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (pubhc  draft;  61  FR  16486, 
April  15,  1996)  (FRL-5363-1)),  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850^5400  test 
guideline  (public  draft;  61  FR  16486. 
April  15,  1996)  (FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substance.  The  PMN 
submitter  has  agreed  not  to  exceed  the 
production  volume  limit  without 
performing  the  90-day  subchronic 
inhalation  toxicity  test. 
CFR  citation:  40  CFR  721.5580. 

PMN  Numbers  P-97-1 028/1 029 

Chemical  name:  (generic)  Substituted 
nitrobenzene  (P-97-1028);  (generic) 
Substituted  benzonitrile  (P-97-1 029) 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substances 
will  be  used  as  described  in  the  PMNs. 
Based  on  analogy  to  structurally  similar 
substances,  there  is  concern  for 
mutagenicity,  carcinogenicity, 
immunotoxicity,  liver  toxicity,  kidney 
toxicity,  reproductive/developmental 
toxicity,  and  neurotoxicity.  EPA 
determined  that  use  of  the  substances  as 
described  in  the  PMNs  did  not  present 
an  unreasonable  risk  because  significant 
worker  exposure  would  not  result  if 
respiratory  protection  and  impervious 
gloves  were  used  by  workers.  EPA  has 
determined  that  manufacture. 


processing,  or  use  of  the  substances 
without  respirator*'  and  dermal 
protection  may  result  in  significant 
inhalation  and  dermal  exposure  to 
workers.  Based  on  this  information  the 
PMN  substances  meet  the  concern 
criteria  at  §  721.170(b)(3)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  skin  sensitization  test 
in  Guinea  pigs  (40  CFR  798.4100  or 
OPPTS  870.2600  test  guideline  (63  FR 
41845,  August  5,  1998)  (FRL-5 740-1)). 
a  Salmonella  assav  (40  CFR  798.5625  or 
OPPTS  870.5265  test  guideline  (63  FR 
41845.  August  5.  1998)  (FRL-5740-1)), 
a  mouse  micronucleus  assay  by 
intraperitoneal  injection  (40  CFR 
799.9539)  (62  FR  43853,  August  15. 
1997)  (FRL-5719-5).  a  neurotoxicity 
screening  battery.  National  Technical 
Information  Service  (NTIS)  PubUcation 
91-154617.  March  1991.  series  81-8. 
82-7.  831  (emphasizes  the  automated 
measuring  of  motor  activity  which  was 
seen  to  be  a  sensitive  end  point  for 
several  analogues),  an  Organization  for 
Economic  Cooperation  and 
Development  (OECD)  guideline  no.  421, 
reproductive/  developmental  toxicity 
screening  test  (for  initial  information  on 
all  aspects  of  reproductive/ 
developmental  toxicity),  a  28-day 
repeated  oral  exposure  test  in  species  to 
determine  liver/kidnev  toxicitv  (40  CFR 
798.4900  or  OPPTS  870.3700  test 
guideline  (63  FR  41845.  August  5.  1998) 
(FRL-5740-1)),  and  a  two-species 
carcinogenicity  studv  (40  CFR  799  9420) 
(62  FR  43838.  August  15.  1997)  (FRL- 
5719-5)  would  help  characterize  the 
health  effects  of  the  PMN  substances. 
CFR  citations:  40  CFR  721.5360  (P-97- 
1028);  40  CFR  721.1734  (P-97-1029). 

PMN  Number  P-97-1 046 

Chemical  name:  (generic)  Substituted  S- 
phenylthiazole. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  pesticide  intermediate. 
Based  on  submitted  test  data  for  a 
structurally  similar  substance.  EPA  is 
concerned  that  the  PMN  substance  may 
cause  hepatotoxicity.  kidney  toxicity, 
reproductive  toxicity,  blood  toxicity, 
developmental  toxicity,  and  toxicity  to 
the  spleen  and  adrenal  glands.  Based  on 
structural  activity  analogy  to  aliphatic 
eimines,  EPA  is  concerned  that  toxicity 
to  aquatic  organisms  may  occur  at  a 
concentration  as  low  as  40  ppb  of  the 
PMN  substance  in  surface  waters  EPA 
determined  that  use  of  the  substance  as 
described  in  the  PMN  did  not  present  an 
unreasonable  risk  because  there  were  no 
significant  worker  or  environmental 
exposures.  EPA  has  determined  that 
domestic  manufacture  of  the  PMN 
substance  may  result  in  significant 
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worker  or  environmental  exposures. 
Based  on  this  information  the  PMN 
substance  meets  the  concern  criteria  at 
§  721.170  (b)(3){ii)  and  (b)(4){ii). 
Recommended  testing:  EPA  has 
determined  that  a  90-dav  subchronic 
oral  study  in  rats  (40  CFR  798.2650  or 
OPPTS  870.3100  test  guideline  (63  FR 
41845.  August  5.  1998)  (FRL-5740-1J). 
a  prenatal  developmental  to.xicity  study 
by  the  oral  route  in  two-species  (40  CFR 
799.9370)  (62  FR  43832.  August  15, 
1997)  (FRL-5719-5),  and  a  reproduction 
and  fertility  effects  study  by  the  oral 
route  (40  CFR  799.9380)' (62  FR  43834, 
August  15.  1997)  (FRL-5719-5)  would 
help  characterize  the  health  effects  of 
the  PMN  substance.  EPA  has  also 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS  ' 
850. 1075  test  guideline  (public  draft;  61 
FR  16486,  April  15,  1996)  (FRL-5363- 
1)).  a  daphnid  acute  toxicity  study  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft;  61  FR  16486. 
April  15,  1996)  (FRL-5363-1)).  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850.'5400  test 
guideline  (public  draft;  61  FR  16486. 
.-\pril  15.  1996)  (FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.5965. 

PMN  Numbers  P-97-1 060/1 061/1 062 

Chemical  name:  (generic)  Sodium  salts 
of  dodecylphenol. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substances 
will  be  used  as  catalysts.  Based  on 
structural  activity  analogy  to  phenols. 
EPA  is  concerned  that  toxicity  to 
aquatic  organisms  may  occur  at  a 
concentration  as  low  as  1  ppb  of  the 
PMN  substances  in  surface  waters.  EPA 
determined  that  use  of  the  substances  as 
described  in  the  PMNs  did  not  present 
an  unreasonable  risk  because  the 
substances  would  not  be  released  to 
surface  waters  in  significant  quantities. 
EPA  has  determined  that  other  uses  of 
the  substances  may  result  in  releases  to 
surface  waters  which  exceed  the 
concern  concentration.  Based  on  this 
information  the  PMN  substances  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS  " 
850.1075  test  guideline  (public  draft;  61 
FR  16486.  April  15.  1996)  (FRL-5363- 
1)).  a  daphnid  acute  toxicity  study  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (pubfic  draft;  61  FR  16486. 
April  15.  1996)  (FRL-5363-1)).  and  an 
algal  acute  toxicity  study  (40  CFR 
797,1050  or  OPPTS  85o'5400  test 
guideline  (pubUc  draft;  61  FR  16486. 


April  15.  1996)  (FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substances. 
CFR  citation:  40  CFR  721.2585. 

PMN  Number  P-97-1 095 

Chemical  name:  (generic)  Substituted 
alkyl  aminornethylene  polyphosphonic 
acid,  salt. 

CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  processing  aid.  Based 
on  structural  activity  analogy  to 
aliphatic  amines.  EPA  is  concerned  that 
toxicity  to  aquatic  organisms  may  occur 
at  a  concentration  as  low  as  200  ppb  of 
the  PMN  substance  in  surface  waters. 
EP.-\  determined  that  use  of  the 
substance  as  described  in  the  PMN  did 
not  present  an  unreasonable  risk 
because  the  substance  would  not  be 
released  to  surface  waters.  EPA  has 
determined  that  other  uses  of  the 
substance  may  result  in  releases  to 
surface  waters  which  exceed  the 
concern  concentration.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft;  61 
FR  16486.  April  15,  1996)  (FRL-5363- 
1)),  a  daphnid  acute  toxicity  study  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft;  61  FR  16486. 
April  15.  1996)  (FRL-5363-1)),  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850.5400  test 
guideline  (public  draft;  61  FR  16486, 
April  15,  1996)  (FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.7785. 

PMN  Number  P-98-24 

Chemical  name:  (generic)  Methoxy 
benzoic  acid  derivative. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  mediator  in  enzyme 
catalyzed  reactions.  Based  on  submitted 
test  data,  EPA  is  concerned  that  toxicity 
to  aquatic  organisms  may  occur  at  a 
concentration  as  low  as  40  ppb  of  the 
PMN  substance  in  surface  waters.  EPA 
determined  that  use  of  the  substance  as 
described  in  the  PMN  did  not  present  an 
unreasonable  risk  because  the  substance 
would  not  be  released  to  surface  waters 
in  significant  quantities.  EPA  has 
determined  that  other  uses  of  the 
substance  may  result  in  releases  to 
surface  waters  which  exceed  the 
concern  concentration.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at  §  721.170(b)(4)(i). 


Recommended  testing:  EPA  has 
determined  that  a  chronic  60-day  fish 
early  life  stage  toxicity  test  in  rainbow 
trout  (40  CFR  797.1600  or  OPPTS 
850.1400  test  guideline  (public  draft;  61 
FR  16486.  April  15.  1996)  (FRL-5363- 
1))  and  a  21-day  daphnid  chronic 
toxicity  test  (40  CFR  797.1330  or  OPPTS 
850.1300  test  guideline  (public  draft;  61 
FR  16486.  April  15.  1996)  (FRL-5363- 
1))  would  help  characterize  the 
environmental  effects  of  the  PMN 
substance. 
CFR  citation:  40  CFR  721.1710 

PMN  Number  P-98-45 

Chemical  name:  (generic) 
Dialkylaminophenyl  imino  pyrazole 
acid  ester. 

CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  colorant  for  thermal 
printing.  Based  on  structural  activity 
analogy  to  esters,  EPA  is  concerned  that 
toxicity  to  aquatic  organisms  may  occur 
at  a  concentration  as  low  as  30  ppb  of 
the  PMN  substance  in  surface  waters. 
EPA  determined  that  use  of  the 
substance  as  described  in  the  PMN  did 
not  present  an  unreasonable  risk 
because  the  substance  would  not  be 
released  to  surface  waters.  EPA  has 
determined  that  other  uses  of  the 
substance  may  result  in  releases  to 
surface  waters  which  exceed  the 
concern  concentration.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft;  61 
FR  16486,  April  15.  1996)  (FRL-5363- 
1)).  a  daphnid  acute  toxicity  study  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft;  61  FR  16486. 
April  15.  1996)  (FRL-5363-1)),  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850.5400  test 
guideline  (public  draft;  61  FR  16486. 
April  15,  1996)  (FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.987. 

PMN  Number  P-98-91 

Chem.ical  name:  (generic)  Pyrazolone 
azomethine  dye. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  colorant  for  thermal 
printing.  Based  on  submitted  test  data, 
EPA  is  concerned  that  toxicity  to 
aquatic  organisms  may  occur  at  a 
concentration  as  low  as  1  ppb  of  the 
PMN  substance  in  surface  waters.  EPA 
determined  that  use  of  the  substance  as 
described  in  the  PMN  did  not  present  an 
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unreasonable  risk  because  the  substance 
would  not  be  released  to  surface  waters. 
EPA  has  determined  that  other  uses  of 
the  substance  may  result  in  releases  to 
surface  waters  which  exceed  the 
concern  concentration.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at  §  721.170(b)(4)(i). 
Recommended  testing:  EPA  has 
determined  that  a  chronic  60-day  fish 
early  life  stage  toxicity  test  in  rainbow 
trout  (40  CFR  797.1600  or  OPPTS 
850.1400  test  guideline  (public  draft;  61 
FR  16486.  April  15,  1996)  (FRL-5363- 
1)]  and  a  21-day  daphnid  chronic 
toxicity  test  (40  CFR  797.1330  or  OPPTS 
850.1300  test  guideline  (pubhc  draft;  61 
FR  16486,  April  15,  1996)  (FRL-5363- 
1))  would  help  characterize  the 
environmental  effects  of  the  PMN 
substance. 
CFR  citation:  40  CFR  721.988. 

PMN  Number  P-98-1 01 

Chemical  name:  7- 

Oxabicyclo[4.1.0]heptane-3-carboxyUc 
acid,  methyl  ester. 
CAS  number:  41088-52-2. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  chemical  intermediate. 
Based  on  analogy  to  structurally  similar 
substances  and  toxicity  data  submitted 
with  the  PMN,  EPA  is  concerned  that 
mutagenicity,  carcinogenicity, 
reproductive  toxicity  in  males, 
developmental  toxicity,  irritation  to 
membranes,  and  sensitization  to  lungs 
and  skin  will  occur  in  exposed  workers. 
EPA  determined  that  use  of  the 
substance  as  an  intermediate  did  not 
present  an  unreasonable  risk  because  it 
did  not  result  in  significant  worker 
exposure.  EPA  has  determined  that  use 
other  than  as  an  intermediate  may  result 
in  significant  worker  exposure.  Based 
on  this  information  the  PMN  substance 
meets  the  concern  criteria  at 
§  721.170(b)(l)(i)(B),  (b)(3)(i),  and 
(b)(3)(ii). 

Recommended  testing:  EPA  has 
determined  that  a  90-day  oral 
subchronic  toxicity  study  in  rats  (40 
CFR  798.2650  or  OPPTS  870.3100  test 
guideline  (63  FR  41845,  August  5. 1998) 
(FRL-5740-1))  and  an  oral  two-species 
carcinogenicity  study  (40  CFR  799.9420) 
(62  FR  43838.  August  15.  1997)  (FRL- 
5719-5)  would  help  cheiracterize  the 
health  effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.4097. 

PMN  Number  P-98-155 

Chemical  name:  (generic)  Disubstituted 

benzene  ether,  polymer  with  substituted 

phenol. 

CAS  number:  Not  available. 

Basis  for  action:  The  PMN  substance 

will  be  used  as  a  reactant  in  the 

manufactiure  of  a  thermosetting  adhesive 


polymer.  Based  on  structural  activity 
analogy  to  phenols,  EPA  is  concerned 
that  toxicity  to  aquatic  organisms  may 
occur  at  a  concentration  as  low  as  1  ppb 
of  the  PMN  substance  in  surface  waters. 
EPA  determined  that  use  of  the 
substance  as  described  in  the  PMN  did 
not  present  an  unreasonable  risk 
because  the  substance  would  not  be 
released  to  surface  waters.  EPA  has 
determined  that  other  uses  of  the 
substance  may  result  in  releases  to 
surface  waters  which  exceed  the 
concern  concentration.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 

Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (pubhc  draft;  61 
FR  16486,  April  15,  1996)  (FRL-5363- 
1)),  a  daphnid  acute  toxicity  study  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft;  61  FR  16486, 
April  15,  1996)  (FRL-5363-1)),  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850.5400  test 
guideUne  (public  draft;  61  FR  16486, 
April  15,  1996)  (FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substance. 

CFR  citation:  40  CFR  721.1580. 
PMN  Number  P-9&-185 

Chemical  name:  Ethanol,  2,2'2"- 
nitrilotris-,  compound  v«th  alpha-[2.4,6- 
tris(l-phenylethyl)phenyl]-omega- 
hydroxypoly  (oxy-l,2-ethanediyl)- 
phosphate. 

CAS  number:  105362^0-1. 

Basis  for  action:  The  PMN  substance 
will  be  used  as  a  pesticide  inert.  Based 
on  submitted  test  data,  EPA  is 
concerned  that  liver  toxicity,  effects  to 
the  thyroid  and  pituitary  glands,  and 
effects  to  the  kidneys  will  occur  in 
exposed  workers.  EPA  determined  that 
import  of  the  substance  for  use  as  a 
pesticide  inert  did  not  present  an 
unreasonable  risk  because  it  did  not 
result  in  significant  worker  exposure. 
EPA  has  determined  that  use  other  than 
import  for  use  as  a  pesticide  inert  may 
result  in  significant  worker  exposure. 
Based  on  this  information  the  PMN 
substance  meets  the  concern  criteria  at 
§721.170(b)(3)(i). 

Recommended  testing:  EPA  has 
determined  that  a  2-year  oral  chronic 
toxicity  study  in  rats  (40  CFR  798.3260 
or  OPPTS  870.4100  test  guideline  (63 
FR  41845,  August  5,  1998)  (FRL-5740- 
1))  would  help  characterize  the  health 
effects  of  the  PMN  substance. 

CFR  citation:  40  CFR  721.5356. 


PMN  Number  P-g8-198 

Chemical  name:  Phenol,  5-amino-2,4- 
dicholoro-.  hydrochloride. 
CAS  number:  197178-93-1. 
Basis  for  action:  The  PMN  substance 
will  have  a  destructive  use.  Based  on 
structural  activity  analogy  to  phenols 
and  anilines,  EPA  is  concerned  that 
toxicity  to  aquatic  organisms  may  occur 
at  a  concentration  as  low  as  2  ppb  of  the 
PMN  substance  in  surface  waters.  Based 
on  structural  activity  analogy  to 
halogenated  benzenes,  phenols,  and 
anilines  EPA  is  concerned  for  potential 
liver  toxicity,  kidney  toxicity, 
developmental  toxicity,  neurotoxicity, 
carcinogenicity,  blood  toxicity, 
immunotoxicity.  and  irritation  to  skin. 
eyes,  and  mucous  membranes.  EPA 
determined  that  use  of  the  substance  as 
described  in  the  PMN  did  not  present  an 
unreasonable  risk  because  the  substance 
would  not  be  released  to  surface  waters 
and  workers  would  not  be  exposed  via 
inhalation.  EPA  has  determined  that 
other  uses  of  the  substance  may  result 
in  releases  to  surface  waters  which 
exceed  the  concern  concentration  and 
inhalation  exposure  to  workers.  Based 
on  this  information  the  PMN  substance 
meets  the  concern  criteria  at 
S  721.170(b)(l)(i)(C).  (b)(3)(ii),  and 
(b)(4)(ii). 

Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS  ' 
850.1075  test  guideline  (pubhc  draft;  61 
FR  16486,  April  15,  1996)  (FRL-5363- 
1)),  a  daphnid  acute  toxicity  study  (40 
CFR  797.1300  or  OPPTS  850. 1010  test 
guideline  (pubhc  draft;  61  FR  16486. 
April  15,  1996)  (FRL-5363-1)),  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850.'5400  test 
guideline  (pubhc  draft;  61  FR  16486, 
April  15,  1996)  (FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substance.  EPA  has 
also  determined  that  a  90-day  oral 
subchronic  toxicity  study  in  rats  (40 
CFR  798.2650  or  OPPTS  870.3100  test 
guideline  (63  FR  41845,  August  5,  1998) 
(FRL-5740-1)),  a  prenatal 
developmental  toxicity  study  by  the  oral 
route  in  two-species  (40  CFR  799.9370) 
(62  FR  43832,  August  15.  1997)  (FRL- 
5719-5)  and  an  oral  two-species 
carcinogenicity  study  (40  CFR  799.9420) 
(62  FR  43838,  August  15,  1997)  (FRL- 
5719-5)  would  help  characterize  the 
health  effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.5775. 

PMN  Numbers  P-98-412'414/415/416/ 
417 

Chemical  names:  (generic)  Coco 
alkyldimethyl  amine  salts. 
CAS  number:  Not  available. 
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Basis  for  action:  The  PMN  substances 
will  be  used  as  a  component  of  a 
coating.  Based  on  submitted  test  data. 
EPA  is  concerned  that  toxicity  to 
aquatic  organisms  may  occur  at  a 
concentration  as  low  as  1  ppb  of  the 
PMN  substances  in  surface  waters.  EPA 
determined  that  use  of  the  substances  as 
described  in  the  PMN  did  not  present  an 
unreasonable  risk  because  the 
substances  would  not  be  released  to 
surface  waters.  EPA  has  determined  that 
other  uses  of  the  substances  may  result 
in  releases  to  surface  waters  which 
exceed  the  concern  concentration. 
Based  on  this  information  the  PMN 
substances  meet  the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft;  61 
PR  16486.  April  15.  1996)  (FRL-5363- 
1)),  a  daphnid  acute  toxicity  study  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft;  61  FR  16486. 
April  15,  1996)  (FRL-5363-1)),  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850.5400  test 
guideline  (public  draft;  61  FR  16486. 
April  15,  1996)  (FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substances. 
CFR  citation:  40  CFR  721.9490. 

IV.  Objectives  and  Rationale  of  the  Rule 

During  review  of  the  PMNs  submitted 
for  the  chemical  substances  that  are 
subject  to  this  SNUR,  EPA  concluded 
that  for  12  of  the  73  substances, 
regulation  was  warranted  under  section 
5(e)  of  TSCA.  pending  the  development 
of  information  sufficient  to  make 
reasoned  evaluations  of  the  health  or 
environmental  effects  of  the  substances. 
The  basis  for  such  findings  is  outlined 
in  Unit  III.  of  this  preamble.  Based  on 
these  findings,  TSCA  section  5(e) 
consent  orders  requiring  the  use  of 
appropriate  exposure  controls  were 
negotiated  with  the  PMN  submitters;  the 
SNUR  provisions  for  these  substances 
designated  herein  are  consistent  with 
the  provisions  of  the  TSCA  section  5(e) 
consent  orders. 

In  the  other  61  cases  for  which  the 
proposed  uses  are  not  regulated  under  a 
TSCA  section  5(e)  consent  order.  EPA 
determined  that  one  or  more  of  the 
criteria  of  concern  established  at  40  CFR 
721.170  were  met. 

EPA  is  issuing  this  SNUR  for  specific 
chemical  substances  which  have 
undergone  premanufacture  review  to 
ensure  that: 

(1)  EPA  will  receive  notice  of  any 
company's  intent  to  manufacture, 
import,  or  process  a  listed  chemical 


substance  for  a  significant  new  use 
before  that  activity  begins. 

(2)  EPA  will  have  an  opportunity  to 
review  and  evaluate  data  submitted  in  a 
SNUR  notice  before  the  notice  submitter 
begins  manufacturing,  importing,  or 
processing  a  listed  chemical  substance 
for  a  significant  new  use. 

(3)  When  necessary,  to  prevent 
unreasonable  risks,  EPA  will  be  able  to 
regulate  prospective  manufacturers, 
importers,  or  processors  of  a  listed 
chemical  substance  before  a  significant 
new  use  of  that  substance  occurs. 

(4)  All  manufacturers,  importers,  and 
processors  of  the  same  chemical 
substance  which  is  subject  to  a  TSCA 
section  5(e)  consent  order  are  subject  to 
similar  requirements. 

Issuance  of  a  SNUR  for  a  chemical 
substance  does  not  signify  that  the 
substance  is  listed  on  the  TSCA 
Inventory.  Manufacturers,  importers, 
and  processors  are  responsible  for 
ensuring  that  a  new  chemical  substance 
subject  to  a  final  SNUR  is  listed  on  the 
TSCA  Inventory. 

V.  Direct  Final  Procedures 

EPA  is  issuing  these  SNURs  as  direct 
final  rules,  as  described  in  40  CFR 
721.160(c)(3)  and  721.170(d)(4).  In 
accordance  with  40  CFR 
721.160(c)(3)(ii),  this  rule  will  be 
effective  October  19.  1998,  unless  EPA 
receives  a  written  notice  by  September 
21,  1998  that  someone  wishes  to  make 
adverse  or  critical  comments  on  EPA's 
action.  If  EPA  receives  such  a  notice, 
EPA  will  publish  a  notice  to  withdraw 
the  direct  final  SNUR  for  the  specific 
substance  to  which  the  adverse  or 
critical  comments  apply.  EPA  will  then 
propose  a  SNUR  for  the  specific 
substance  providing  a  30-day  comment 
period. 

This  action  establishes  SNURs  for  a 
number  of  chemical  substances.  Any 
person  who  submits  a  notice  of  intent  to 
submit  adverse  or  critical  comments 
must  identify  the  substance  and  the  new 
use  to  which  it  applies.  EPA  will  not 
withdraw  a  SNUR  for  a  substance  not 
identified  in  a  notice. 

VI,  Test  Data  and  Other  Information 

EPA  recognizes  that  section  5  of 
TSCA  does  not  require  developing  any 
particular  test  data  before  submission  of 
a  SNUN.  Persons  are  required  only  to 
submit  test  data  in  their  possession  or 
control  and  to  describe  any  other  data 
known  to  or  reasonably  ascertainable  by 
them.  In  cases  where  a  TSCA  section 
5(e)  consent  order  requires  or 
recommends  certain  testing.  Unit  III.  of 
this  preamble  lists  those  recommended 
tests. 


However,  EPA  has  established 
production  limits  in  the  TSCA  section 
5(e)  consent  orders  for  several  of  the 
substances  regulated  under  this  rule,  in 
view  of  the  lack  of  data  on  the  potential 
health  and  envirorunental  risks  that  may 
be  posed  by  the  significant  new  uses  or 
increased  exposure  to  the  substances. 
These  production  limits  cannot  be 
exceeded  unless  the  PMN  submitter  first 
submits  the  results  of  toxicity  tests  that 
would  permit  a  reasoned  evaluation  of 
the  potential  risks  posed  by  these 
substances.  Under  recent  consent 
orders,  each  PMN  submitter  is  required 
to  submit  each  study  at  least  14  weeks 
(earlier  consent  orders  required 
submissions  at  least  12  weeks)  before 
reaching  the  specified  production  limit. 
Listings  of  the  tests  specified  in  the 
TSCA  section  5(e)  consent  orders  are 
included  in  Unit  III.  of  this  preamble. 
The  SNURs  contain  the  same 
production  volume  limits  as  the  consent 
orders.  Exceeding  these  production 
limits  is  defined  as  a  significant  new 
use. 

The  recommended  studies  may  not  be 
the  only  means  of  addressing  the 
potential  risks  of  the  substance. 
However,  SNUNs  submitted  for 
significant  new  uses  without  any  test 
data  may  increase  the  likelihood  that 
EPA  will  take  action  under  TSCA 
section  5(e),  particularly  if  satisfactory 
test  results  have  not  been  obtained  from 
a  prior  submitter.  EPA  recommends  that 
potential  SNUN  submitters  contact  EPA 
early  enough  so  that  they  wdll  be  able 
to  conduct  the  appropriate  tests. 

SNUN  submitters  snould  be  aware 
that  EPA  will  be  better  able  to  evaluate 
SNUNs  which  provide  detailed 
information  on: 

(1)  Human  exposure  and 
environmental  release  that  may  result 
from  the  significant  new  use  of  the 
chemical  substances. 

(2)  Potential  benefits  of  the 
substances. 

(3)  Information  on  risks  posed  by  the 
substances  compared  to  risks  posed  by 
potential  substitutes. 

VII.  Procedural  Determinations 

EPA  is  establishing  through  this  rule 
some  significant  new  uses  which  have 
been  claimed  as  CBI  subject  to  Agency 
confidentiality  regulations  at  40  CFR 
part  2.  EPA  is  required  to  keep  this 
information  confidential  to  protect  the 
CBI  of  the  original  PMN  submitter.  EPA 
promulgated  a  procedure  to  deal  with 
the  situation  where  a  specific  significant 
new  use  is  CBI.  This  procedure  appears 
in  40  CFR  721.1725(b)(1)  and  is  similar 
to  that  in  §721.11  for  situations  where 
the  chemical  identity  of  the  substance 
subject  to  a  SNUR  is  CBI.  This 
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procedure  is  cross-referenced  in  each  of 
these  SNURs. 

A  manufacturer  or  iniporter  may 
request  EPA  to  determine  whether  a 
proposed  use  would  be  a  significant 
new  use  under  this  rule.  Under  the 
procedure  incorporated  from 
§  721.1725(b)(lj,  a  manufacturer  or 
importer  must  show  that  it  has  a  bona 
fide  intent  to  manufacture  or  import  the 
substance  and  must  identify  the  specific 
use  for  which  it  intends  to  manufacture 
or  import  the  substance.  If  EPA 
concludes  that  the  person  has  shown  a 
bona  fide  intent  to  manufacture  or 
import  the  substance,  EPA  will  tell  the 
person  whether  the  use  identified  in  the 
bona  fide  submission  would  be  a 
significant  new  use  under  the  rule. 
Since  most  of  the  chemical  identities  of 
the  substances  subject  to  these  SNURs 
are  also  CBI,  manufacturers  and 
processors  can  combine  the  bona  fide 
submission  under  the  procedure  in 
§  721.1725(b)(1)  with  that  under 
§  721.11  into  a  single  step. 

If  a  manufacturer  or  importer  is  told 
that  the  production  volume  identified  in 
the  bona  fide  submission  would  not  be 
a  significant  new  use,  i.e.  it  is  below  the 
level  that  would  be  a  significant  new 
use,  that  person  can  manufacture  or 
import  the  substance  as  long  as  the 
aggregate  amount  does  not  exceed  that 
identified  in  the  bona  fide  submission  to 
EPA.  If  the  person  later  intends  to 
exceed  that  volume,  a  new  bona  fide 
submission  would  be  necessary  to 
determine  whether  that  higher  volume 
would  be  a  significant  new  use.  EPA  is 
considering  whether  to  adopt  a  special 
procedure  for  use  when  CBI  production 
volume  is  designated  as  a  significant 
new  use.  Under  such  a  procedure,  a 
person  showing  a  bona  fide  intent  to 
manufacture  or  import  the  substance, 
under  the  procedure  described  in 
§  721.11,  would  automatically  be 
informed  of  the  production  volume  that 
would  be  a  significant  new  use.  Thus, 
the  person  would  not  have  to  make 
multiple  bona  fide  submissions  to  EPA 
for  the  same  substance  to  remain  in 
compliance  with  the  SNUR,  as  could  be 
the  case  under  the  procedures  in 
§  721.1725(b)(1). 

VIII.  Applicability  of  Rule  to  Uses 
Occurring  Before  Effective  Date  of  the 
Final  Rule 

To  establish  a  significant  "new"  use, 
EPA  must  determine  that  the  use  is  not 
ongoing.  The  chemical  substances 
subject  to  this  rule  have  recently 
undergone  premanufacture  review. 
TSCA  section  5(e)  consent  orders  have 
been  issued  for  12  substances  and  notice 
submitters  are  prohibited  by  the  TSCA 
section  5(e)  consent  orders  from 


undertaking  activities  which  EPA  is 
designating  as  significcmt  new  uses.  In 
cases  where  EPA  has  not  received  an 
NOC  and  the  substance  has  not  been 
added  to  the  Inventory,  no  other  person 
may  commence  such  activities  without 
first  submitting  a  PMN.  For  substances 
for  which  an  NOC  has  not  been 
submitted  at  this  time,  EPA  has 
concluded  that  the  uses  are  not  ongoing. 
However,  EPA  recognizes  in  cases  when 
chemical  substances  identified  in  this 
SNUR  are  added  to  the  Inventory'  prior 
to  the  effective  date  of  the  rule,  the 
substances  may  be  manufactured, 
imported,  or  processed  by  other  persons 
for  a  significant  new  use  as  defined  in 
this  rule  before  the  effective  date  of  the 
rule.  However,  63  of  the  73  substances 
contained  in  this  rule  have  CBI 
chemical  identities,  and  since  EPA  has 
received  a  limited  number  of  post-PMN 
bona  fide  submissions,  the  Agency 
believes  that  it  is  highly  unlikely  that 
any  of  the  significant  new  uses 
described  in  the  following  regulatory 
text  are  ongoing. 

As  discussed  in  the  Federal  Register 
of  April  24.  1990  (55  PR  17376).  EPA 
has  decided  that  the  intent  of  section 
5(a)(1)(B)  of  TSCA  is  best  served  by 
designating  a  use  as  a  significant  new 
use  as  of  the  date  of  publication  rather 
than  as  of  the  effective  date  of  the  rule. 
Thus,  persons  who  begin  commercial 
manufacture,  import,  or  processing  of 
the  substances  regulated  through  this 
SNUR  will  have  to  cease  any  such 
activity  before  the  effective  date  of  this 
rule.  To  resume  their  activities,  these 
persons  would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expires. 

EPA  has  promulgated  provisions  to 
allow  persons  to  complv  with  this 
SNUR  before  the  effective  date.  If  a 
person  were  to  meet  the  conditions  of 
advance  compliance  under  §  721.45(h), 
the  person  would  be  considered  to  have 
met  the  requirements  of  the  final  SNUR 
for  those  activities.  If  persons  who  begin 
commercial  manufacture,  import,  or 
processing  of  the  substance  between 
publication  and  the  effective  date  of  the 
SNUR  do  not  meet  the  conditions  of 
advance  compliance,  they  must  cease 
that  activity  before  the  effective  date  of 
the  rule.  To  resume  their  activities, 
these  persons  would  have  to  comply 
with  all  applicable  SNUR  notice 
requirements  and  wait  until  the  notice 
review  period,  including  all  extensions, 
expires. 

IX.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  significant  new  use 
notice  requirements  for  potential 


manufacturers,  importers,  and 
processors  of  the  chemical  substances 
subject  to  this  rule.  EPA's  complete 
economic  analysis  is  available  in  the 
rulemaking  record  for  this  rule  (OPPTS- 
50632). 

X.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  OPPTS-5063 2  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI  is  available 
for  inspection  from  12  noon  to  4  p.m  . 
Monday  through  Friday,  excluding  legal 
hohdays.  The  official  rulemaking  record 
is  located  in  the  TSCA  Nonconndenlial 
Information  Center  Rm.  NE-B607.  401 
M  St..  S\V.,  Washington.  DC. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt  ncic@epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  OPPTS- 
50632.  Electronic  comments  on  this  rule 
may  be  filed  online  at  many  Federal 
Depository  Libraries. 

The  OPPTS  harmonized  test 
guidelines  referenced  in  this  document 
are  available  on  EPA"s  World  Wide  W'eb 
site  (http://  www.epa.gov/epahome/ 
research.htm)  under  the  heading  "Test 
Methods  and  Guidelines/OPPTS 
Harmonized  Test  Guidelines." 

XI.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866. 
entitled  Regulatorv  Planning  and 
Review  {58  FR  51735.  October  4,  1993), 
this  action  is  not  a  "significant 
regulatory  action"  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB).  In  addition,  this  action  does  not 
impose  any  enforceable  duty  or  contain 
any  unfunded  mandate  as  described  in 
the  Unfunded  Mandates  Reform  Act 
(UMR.A)  of  1995  (Pub.  L.  104-i).  or 
require  prior  consultation  with  State 
officials  as  also  specified  in  Executive 
Order  12875.  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28.  1993).  .Nor  does  it 
involve  special  considerations  of 
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environmental  justice  related  issues  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minoritv 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  additional  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

According  to  the  Paperwork 
Reduction  Act  (FRA),  44  U.S.C.  3501  et 
seq..  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rules,  are  listed  in  40  CFR  part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the  PRA 
under  0,MB  control  number  207^-0012 
(EPA  ICR  No.  574).  This  action  does  not 
impose  any  burden  requiring  additional 
OMB  approval. 

If  an  entity  were  to  submit  a 
significant  new  use  notice  to  the 
Agency,  the  annual  burden  is  estimated 
to  average  between  30  and  170  hours 
per  response.  This  burden  estimate 
includes  the  time  needed  to  review- 
instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  and  complete,  review  and 
submit  the  required  significant  new  use 
notice. 

Send  any  comments  about  the 
accuracy  of  the  burden  estimate,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques,  to  the  Director,  OPPE 
Regulatory  Information  Division, 
Environmental  Protection  Agency  (Mail 
Code  2137),  401  M  St.,  SVV., 
Washington.  DC  20460,  with  a  copy  to 
the  Office  of  Information  and  Regulatory' 
Affairs,  Office  of  Management  and 
Budget,  725  17th  St.,  N\V.,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EP.A."  Please  remember  to 
include  the  OMB  control  number  in  any 
correspondence,  but  do  not  submit  any 
completed  forms  to  these  addresses. 

In  addition,  pursuant  to  section  605(b) 
of  the  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.],  the  Agency  has 
previously  certified,  as  a  generic  matter, 
that  the  promulgation  of  a  SNUR  does 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Agency's  generic 
certification  for  promulgation  of  new 
SNURs  appears  on  June  2,  1997  (62  FR 


29684)  (FRL-5597-1)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

XII.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  bv  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection,  Chemicals, 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  10,  1998. 

Ward  Penberthy. 

Acting  Director.  Chemical  Control  Division. 
Office  of  Pollution  Prevention  and  Toxics. 

Therefore,  40  CFR  part  721  is 
amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607.  and  ' 

2625(c). 

2.  By  adding  new  §  721.305  to  subpart 
E  to  read  as  follows: 

§721.305    Di-substituted  acetophenone 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  di-substituted 
acetophenone  (PMN  P-97-93)  is  subject 
to  reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1).  (a)(2)(i),  {a)(2)(ii),  (a)(2)(iii),  (a)(3), 
(b)  (concentration  set  at  1.0  percent), 
and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c),  (d),  (e)  (concentration  set  at 
1.0  percent),  (0.  (g)(2)(i).  (g)(2)(v).  The 
following  statement  shall  appear  on 
each  label  as  specified  in  §  721.72(b) 
and  the  MSDS  as  specified  in 


§  721.72(c):  This  substance  is  expected 
to  be  dermally  absorbed  and  may  cause 
effects  to  the  liver,  kidney,  adrenal 
glands,  and  the  heart. 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(q). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c).  (d),  (e).  (f).  (g),  (h).  and  (i) 
are  applicable  to  manufacturers, 
importers,  and  processors  of  this 
substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

3.  By  adding  new  §  721.435  to  subpart 
E  to  read  as  follows: 

§721.435 

Alkylphenylpolyetheralkanolamines 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substances  identified 
generically  as 

alkylphenylpolyetheralkanolamines 
(PMNs  P-97-880/881/882)  are  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 
(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1).  (b)(1),  and 
(c)(1). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  these  substances. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

4.  By  adding  new  §  721.450  to  subpart 
E  to  read  as  follows: 

§721.450    Hydrofluorochloroalkene 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a 

hydrofluorochloroalkene  (PMN  P-97- 
593)  is  subject  to  reporting  under  this 
section  for  the  significant  new  uses 
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described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(g). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  recordkeeping 
requirements  specified  in  §  721.125  (a), 
(b),  (c)  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

5.  By  adding  new  §  721.558  to  subpart 
E  to  read  as  follows: 

§  721 .558    Salt  of  a  fatty  alkylamine 
derivative  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  salt  of  a  fatty  alkylamine 
derivative  (PMN  P-96-1426)  is  subject 
to  reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(1)  Release  to  water.  Requirements  as 

specified  in  §721.90  (a)(1).  (b)(1),  and 

(c)(1). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

6.  By  adding  new  §  721.630  to  subpart 
E  to  read  as  follows: 

§  721 .630    Sait  of  a  modified  tallow 
atlcytenediamine  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  salt  of  a  modified  tallow 
alkylenediamine  (PMN  P-9&-1425)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1).  and 
(c)(1). 

(ii)  [Reserved] 


(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

7.  By  adding  new  §  721.987  to  subpart 
E  to  read  as  follows: 

§721.967    Diallcylaminopheny!  Imino 
pyrazole  acid  ester  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  dialkylaminophenyl 
imino  pyrazole  acid  ester  (PMN  P— 98— 
45)  is  subject  to  reporting  under  this 
section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(1),  (b)(1),  and 

(c)(1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

8.  By  adding  new  §  721.988  to  subpart 
E  to  read  as  follows: 

§  721.988    Pyrazolone  azomethine  dye 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  pyrazolone  azomethine 
dye  (PMN  P-98-91)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(1),  (b)(1),  and 

(c)(1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 


(a),  (b).  (c),  and  (k)  are  appUcable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §721.185  apply  to  this 
section. 

9.  By  adding  new  §  721 .1580  to 
subpart  E  to  read  as  follows: 

§721.1580    Disubstituted  t>enzene  ether, 
polymer  with  substituted  phenol  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  generically 
identified  as  disubstituted  benzene 
ether,  polymer  with  substituted  phenol 
(PMN  P-9&-155)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1),  and 

(c)(1). 

(ii)  (Reserved] 

(b)  Specific  requirements.  The  ■ 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

10.  By  adding  new  §  721.1710  to 
subpart  E  to  read  as  follows: 

§721.1710    Methoxy  benzoic  acid 
derivative  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  methoxy  benzoic  acid 
derivative  (PMN  P-98-24)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(4),  Cb)(4),  and 

(c)(4)  (N  =  40). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  apphcable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 
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11.  By  adding  new  §721.1734  to 
subpart  E  to  read  as  follows: 

§721.1734    Substituted  benzonitrile 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  substituted  benzonitrile 
(PMN  P-97-1029)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(2)(i),  (a)(3),  (a)(4).  (a)(5)(ii).  (a)(5)(iv), 
(a)(5)(v),  and  (a)(6)(v). 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(g). 

(iii)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1).  (b)(1),  and 
(0(1). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  recordkeeping 
requirements  specified  in  §  721.125  (a), 
(b).  (c),  (d),  (e).  (i),  and  (k)  are  applicable 
to  manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

12.  By  adding  new  §  721.2078  to 
subpart  E  to  read  as  follows: 

§  721 .2078    1  -Piperidinecarboxy lie  acid.  2- 
[(dichloro-hydroxy- 

cartx}monocycle)liydrazono]-,  methyl  ester 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  generically 
identified  as  l-piperidinecarboxyhc 
acid,  2-[(dichloro-hydroxy- 
carbomonocycle)  hydrazono]-,  methyl 
ester  (PMN  P-9&-756)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(4),  (a)(5)(i),  (a)(6)(i),  (a)(6)(ii). 
(a)(6)(iv).  (b)  (concentration  set  at  0.1 
percent),  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b).  (c),  (d),  (e)  (concentration  set  at 
0.1  percent),  (f).  (g}(l)(iv).  (g)(l)(vii), 
(g)(2)(ii).  (g)(2)(iii).  (g)(2)(iv).  and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80  (g).  (1),  and  (q). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 


apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b).  (c).  (d).  (fl.  (g).  (h).  and  (i)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

13.  By  adding  new  §  721.2079  to 
subpart  E  to  read  as  follows: 

§721.2079    Dichloro,  hydroxy,  hydrazino- 
carbomonocycle  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  generically 
identified  as  dichloro,  hydroxy, 
hydrazino-carbomonocycle  (PMN  P-96- 
757)  is  subject  to  reporting  under  this 
section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
{a)(4).  (a)(5)(i).  (a)(6)(i),  (a)(6)(ii), 
(a)(6)(iv),  (b)  (concentration  set  at  0.1 
percent),  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c).  (d),  (e)  (concentration  set  at 
0.1  percent),  (f).  (g)(l)(iv),  (g)(l)(vii), 
(g)(2)(ii).  (gj(2)(iii),  (g)(2)(iv),  and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80  (g),  (1),  and  (q). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c).  (d).  (fl,  (g).  (h),  and  (i)  are 
apphcable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

14.  By  adding  new  §  721.2081  to 
subpart  E  to  read  as  follows: 

§  721 .2081    Dichloro,  hydroxy,  hydrazino- 

carbomonocycle-monohydrochlorlde 

(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  generically 
identified  as  dichloro,  hydroxy, 
hydrazino-carbomonocycle- 


monohydrochloride  (PMN  P-96-758)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(4),  (a)(5)(i).  (a)(6)(i).  (a)(6)(ii). 
(a)(6)(iv).  (b)  (concentration  set  at  0.1 
percent),  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b).  (c).  (d).  (e)  (concentration  set  at 
0.1  percent),  (f).  (g)(l)(iv).  (g)(l)(vii), 
(g)(2)(ii),  (g)(2)(iii),  (g)(2)(iv).  and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80  (g).  (1).  and  (q). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  (d),  (D,  (g),  (h),  and  (i)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

15.  By  adding  new  §  721.2083  to 
subpart  E  to  read  as  follows: 

§721.2083    Polysubstituted 
carbomonocyclic  hydroxylamine  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  polysubstituted 
carbomonocyclic  hydroxylamine  (PMN 
P-97-878)  is  subject  to  reporting  under 
this  section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 
(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(4).  (a)(5)(ii),  (a)(5)(iv),  (a)(5)(v).  and 
(a)(6){l). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  recordkeeping 
requirements  specified  in  §  721.125  (a), 
(b),  (c).  and  (d)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

16.  By  adding  new  §  721.2480  to 
subpart  E  to  read  as  follows: 
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§721.2480    Isoalkyldimethylamine 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  isoalkyldimethylamine 
(PMN  P-96-1320)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(4),  (b)(4),  and 

(c)(4)  (N  =  3). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c).  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

17.  By  adding  new  §  721.2485  to 
subpart  E  to  read  as  follows: 

§  721 .2485    1 ,3-Dioxolane,  2-ethenyl-. 

(a)  Chemical  substances  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
1.3-Dioxolane,  2-ethenyl-  (PMN  P-96- 
1006;  CAS  No.  3984-22-3)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 
(2)  The  significant  new  uses  are: 
(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1),  (a)(2)(i).  (a)(2)(ii),  (a)(3)(i),  (a)(4). 
(a)(5)(iii),  (a)(5)(xii),  (a)(5)(xiii), 
(a)(5)(xiv),  (a)(6)(v),  (b)  (concentration 
set  at  1.0  percent),  and  (c).  The 
imperviousness  of  each  item  pursuant  to 
(a)(2)(i)  and  (a)(2)(ii)  must  be 
demonstrated  by  actual  testing  under 
(a)(3)(i)  and  not  by  manufacturer 
specifications.  Permeation  testing  shall 
be  conducted  according  to  the  ASTM 
F739  "Standard  Test  Method  for 
Resistance  of  Protective  Clothing 
Materials  to  Permeation  by  Liquids  or 
Gases."  Results  shall  be  recorded  as  a 
cumulative  permeation  rate  as  a 
function  of  time,  and  shall  be 
documented  in  accordance  v«th  ASTM 
F739  using  the  format  specified  in 
ASTM  Fl  194-89  "Guide  for 
Documenting  the  Results  of  Chemical 
Permeation  Testing  on  Protective 
Clothing  Materials."  Gloves  may  not  be 
used  for  a  time  period  longer  than  they 
are  actually  tested  and  must  be  replaced 
at  the  end  of  each  work  shift.  The 
manufacturer,  importer,  or  processor 


must  submit  all  test  data  to  the  Agency 
and  must  receive  written  Agency 
approval  for  each  type  of  glove  tested 
prior  to  use  of  such  gloves. 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c),  (d),  (e)  (concentration  set  at 
1.0  percent),  (r),(g)(l)(iii).(g)(l)(iv). 
(g)(2)(ii),  (g)(2)(iii),  and  (g)(5).  The 
following  statements  shall  appear  on 
each  label  as  specified  in  §  721.72(b) 
and  the  MSDS  as  specified  in 
§  721.72(c):  This  substance  may  cause 
fatality.  When  using  this  substance 
avoid  dermal  contact.  When  using  this 
substance  use  respiratory  protection  or 
engineering  and  process  controls  to 
mitigate  respiratory  exposure.  When 
using  this  substance  use  dermal 
protection  to  prevent  dermal  exposure. 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(j). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b).  (c),  (d),  (e),  (f).  (g),  and  (h)  are 
applicable  to  manufacturers,  importers. 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

18.  By  adding  new  §  721.2532  to 
subpart  E  to  read  as  follows: 

§  721.2532    Substituted  dlphenylmethane 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  substituted 
dlphenylmethane  (PMN  P-97-4)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(1),  (b)(1).  and 

(c)(1). 

(ii)  (Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  appficable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

19.  By  adding  new  §  721.2570  to 
subpart  E  to  read  as  follows: 


§  721 .2570    Alkylated  diphenyls  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substances  identified 
generically  as  alkylated  diphenyls 
(PMNs  P-97-869/870/871)  are  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(4).  (b)(4).  and 

(c)(4)  (N  =  l). 
(ii)  !Reser\ed] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721,125 
(a),  (b),  (c).  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  these  substances. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

20.  By  adding  new  §  721.2580  to 
subpart  E  to  read  as  follows: 

§  721 .2580    C.I.  Disperse  Red  1 52  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  C.I.  disperse  red  152 
(PMN  P-97-820)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80  (v)(l),  (w)(l),  and 
(x)(l). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  specified  in  §  721.125  (a), 
fb).  (c).  and  (i)  jire  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

21.  By  adding  new  §  721.2585  to 
subpart  E  to  read  as  follows: 

§  721 .2585    Sodium  salts  of  dodecylphenol 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substances  identified 
generically  as  sodium  salts  of 
dodecylphenol  (PMNs  P-97-1060/1061/ 
1062)  are  subject  to  reporting  under  this 
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section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 
specified  in  §721.90  (a)(4),  (b)(4),  and 
(c)(4)  (N  =  l). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  these  substances. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

22.  By  adding  new  §  721.3031  to 
subpart  E  to  read  as  follows: 

§721.3031     Boric  acid  (H)BOO.  zinc  salt 
(2=3). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
boric  acid  (H3BO,),  zinc  salt  (2=3)  (PMN 
P-97-552;  CAS  No.  10192-46-8)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are; 

(i)  Release  to  water.  Requirements  as 
specified  in  §721.90  (a)(4).  (b)(4),  and 
(c)(4)  (N  =  3). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c).  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

23.  By  adding  new  §  721.3032  to 
subpart  E  to  read  as  follows: 

§  721 .3032    Boric  acid  (H3BO:),  zinc  salt 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
boric  acid  (HJBO2),  zinc  salt  (PMN  P- 
97-553:  CAS  No.  14720-55-9)  are 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(4),  (b)(4),  and 
(c)(4)  (N  =  3). 

(ii)  [Reserved] 


(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

24.  By  adding  new  §  721.3635  to 
subpart  E  to  read  as  follows: 

§  721 .3635    Octadecanoic  acid,  ester  with 
1,2-propanediol,  phosphate,  anhydride  with 
silicic  acid  (H4Si04). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
octadecanoic  acid,  ester  with  1,2- 
propanediol,  phosphate,  anhydride  with 
silicic  acid  (H4Si04)  (PMN  P-96-1520; 
CAS  No.  177771-31-2)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c).  (d),  (0.  (g)(3)(ii).  (g)(4)(i).  and 
(g)(5).  The  following  statement  shall 
appear  on  each  label  as  specified  in 
§  721.72(b)  and  the  MSDS  as  specified 
in  §  721.72(c):  Do  not  release  into  the 
environment  in  quantities  that  allow 
surface  water  concentrations  to  exceed  6 
ppb. 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(p)  (15  months). 

(iii)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(4).  (b)(4),  and 
(c)(4)  (N  =  6). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),(c),  (f).(g),(h),(i).and(k)are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

25.  By  adding  new  §  721.4097  to 
subpart  E  to  read  as  follows: 

§721.4097    7-Oxabicyclo[4.1.0]heptane-3- 
carboxylic  acid,  methyl  ester. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
7-oxabicyclo[4.1.0]heptane-3-carboxylic 
acid,  methyl  ester  (PMN  P-98-101)  is 


subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(g). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  recordkeeping 
requirements  specified  in  §  721.125  (a), 
(b),  (c)  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

26.  By  adding  new  §  721.4098  to 
subpart  E  to  read  as  follows: 

§  721 .4098    Substituted  heteroaromatic- 
2[[4-(dimethylamino)  phenyl]azo]-3-methyl-, 
salts  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substances  identified 
generically  as  substituted 
heteroaromatic-2[[4- 
(dimethylamino)phenyl]azo]-3-methyl-. 
salts  (PMNs  P-97-582  and  P-97-583) 
are  subject  to  reporting  under  this 
section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Industrial,  commercial,  and  * 

consumer  activities.  Requirements  as 

specified  in  §  721.80(f). 

(ii)  [Reserved]  7 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b).  (c),  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

27.  By  adding  new  §  721.5290  to 
subpart  E  to  read  as  follows: 

§721.5290    Phenylazoalkoxy 
naphthylamines  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substances  identified 
generically  as  phenylazoalkoxy 
napthylamines  (PMNs  P-97-42  and  P- 
97—43)  are  subject  to  reporting  under 
this  section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 
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(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(4),  (b)(4),  and 
(c)(4)  (N  =  50  for  P-97-42)  (N  =  40  for 
P-97-43). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  these  substances. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

28.  By  adding  new  §  721.5356  to 
subpart  E  to  read  as  follows: 

§  721 .5356    Ethanol.  2.2'2"-nitrilotris-. 
compound  with  alpha-2.4.6-tris  (1- 
phenylethyl)phenyl]-omega-hydroxypoly 
(oxy-1.2-ethanediyl)  phosphate. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
ethanol,  2,2'2"-nitrilotris-,  compound 
with  alpha-(2,4,6-tris(l- 
phenylethyUphenylJ-omega- 
hydroxypoly  (oxy-l,2-ethanediyl) 
phosphate  (PMN  P-98-185)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §  721.80  (0  and  (j) 

(pesticide  inert), 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  recordkeeping 
requirements  specified  in  §  721.125  (a), 
(b),  (c),  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

29.  By  adding  new  §  721.5360  to 
subpart  E  to  read  as  follows: 

§721.5360    Substituted  nitrobenezene 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  substituted  nitrobenezene 
(PMN  P-97-1028)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  {a)(2) 
of  this  section. 


(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(2)(i),  (a)(3),  (a)(4),  (a)(5)(ii).  (a)(5){iv). 
(a)(5)(v),and(a)(6)(v). 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(g). 

(iii)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1),  and 
(c)(1). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  recordkeeping 
requirements  specified  in  §  721.125  (a), 
(b),  (c),  (d),  (e),  (i),  and  (k)  are  applicable 
to  manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

30.  By  adding  new  §  721.5548  to 
subpart  E  to  read  as  follows: 

§721.5548    Mixed  metal  oxide  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting 
(1)  The  chemical  substance  identified 
generically  as  a  mixed  metal  oxide 
(PMN  P-97-956)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Protection  in  the  workplace 
Requirements  as  specified  in  §  721.63 
(a)(4).  (a)(5)(iii).  (a)(5)(iv).  and  (a)(6)(i). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeepmg.  The  recordkeeping 
requirements  specified  in  §  721.125  (a), 
(b),  (c),  and  (d)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §721.185  apply  to  this 
section. 

31.  By  adding  new  §721.5580  to 
subpart  E  to  read  as  follows: 

§721.5580    Oxirane,  2.2- 

[methylenebis[(2,6-dimethyl-4.1- 

phenylene)oxymethylene]]bis-. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
oxirane,  2,2'-[methylenebis[(2,6- 
dimethyl-4,1- 

phenylene)oxymethvlene]lbis-  (PMN  P- 
97-1011;  CAS  No.  93705-66-9)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 


(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(4).  (a)(5)(iii),(a)(5)(iv),(a){5)(v), 
(a)(5)(vi).  (a)(5)(vii).  (a)(6)(i).  (a)(6)(ii). 
(a)(6)(iv).  (b)  (concentration  set  at  0.1 
percent),  and  (c).  As  an  alternative  to 
the  respiratorv-  requirements  listed  here, 
a  manufacturer,  importer,  or  processor 
may  choose  to  follow  the  new  chemical 
exposure  limit  (NCEL)  provisions  listed 
in  the  TSCA  section  5(e)  consent  order 
for  this  substance.  The  NCEL  is  0.35 
milligram/meter'"  (mg/m"). 

(ii)  Hazard  communication  program 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c).  (d),  (e)  (concentration  set  0.1 
percent),  (n,(g)[l)(vi).(g)(l)(vii). 
(g)(2)(ii).(g)(2)(iv).  (g)(3)(i).  (g)(3)(ii), 
(g)(4)(i),(e)(4)(iii),  and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80  (f)  and  (q). 

(iv)  Release  to  water.  Requiremenib  as 
specified  in  §721.90  (a)(1).  (b)fl),and 
(c)(1). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721  125 
(a),  (b).  (c),  (d).  (f),  (g).  (h).  (i).^and  (k) 
are  applicable  to  manufacturers, 
importers,  and  processors  of  this 
substance. 

(2)  Limitations  or  revocation  of 
certam  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721  1725(b)(1)  apply  to  this  section 

32.  By  adding  new  §  721,5775  to 
subpart  E  to  read  as  follows: 

§721.5775    Phenol,  5-amino-2.4-dicholoro-, 
hydrochloride. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting 
(1)  The  chemical  substance  identified  as 
phenol.  5-amino-2,4-dicholoro-. 
hydrochloride  (PM.N  P-98-198)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §  721.80  (v)(i).  (w)(i).  and 

(x)(i). 

(ii)  Release  to  water.  Requirements  as 

specified  in  §721.90  (a)(1),  {b)(l).  and 

(c)(1). 

(b)  Specific  requirements.  The 
provisions  of  subpart  /\  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
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(a),  (b),  (c).  (i),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  applv  to  this 
section. 

33.  By  adding  new  §  721.5965  to 
subpart  E  to  read  as  follows: 

§721.5965    Substituted  S-phenylthiazole 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
genericallv  as  substituted  s- 
phenylthiazole  (PMN  P-97-1046)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §721.80(0- 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
applv  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  *?  721.125 
(a),  (b).  (c).  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

34.  By  adding  new  §  721.6175  to 
subpart  E  to  read  as  follows: 

§  721 .61 75    2-Piperdinone,  1 ,3-dimethyl-. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
2-Piperdinone,  1,3-dimethyl-  (PMN  P- 
97-520;  CAS  No.  1690-76-2)  is  subject 
to  reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.80(j). 
(ii)  [Reserved! 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  recordkeeping 
requirements  specified  in  §  721.125  (a), 
(b),  (c),  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

35.  By  adding  new  §  721.6176  to 
subpart  E  to  read  as  follows: 


§721.6176    2-Piperdinone,  1,5-dimethyl-. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting 
(1)  The  chemical  substances  identified 
as  2-Piperdinone,  1,5-dimethyl-  (PMN 
P-97-521:  CAS  No.  86917-58-0)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §721.8G(j). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
applv  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  recordkeeping 
requirements  specified  in  §  721.125  (a), 
(b).  (c).  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

36.  By  adding  new  §  721.6498  to 
subpart  E  to  read  as  follows: 

§  721 .6498    Modified  polyisocyanates 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  modified  polyisocyanates 
(PMN  P-96-1428)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1),  (a)(3).  (a)(4),  (a)(5)(ii),  (a)(5)(viii). 
(a)(5)(ix),  (a)(6)(ii).  (b)  (concentration  set 
at  0.1  percent),  and  (c).  As  an  alternative 
to  the  respiratory  requirements  listed 
here,  a  manufacturer,  importer,  or 
processor  may  choose  to  follow  the 
NCEL  provisions  listed  in  the  TSCA 
section  5(e)  consent  order  for  this 
substance.  The  NCEL  is  0.05  mg/m'. 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c),  (d),  (e)  (concentration  set  at 
0.1  percent),  (f).  and  (g)(5).  The 
following  statements  shall  appear  on 
each  label  as  specified  in  §  721.72(b) 
and  the  MSDS  as  specified  in 
§  721.72(c):  Warnings.  Exposure  to 
diisocyanates  may  cause  the  following 
human  health  effects:  Skin  irritation  and 
allergic  reactions,  respiratory  irritation, 
respiratory  sensitization,  and  lung 
toxicity;  some  diisocyanates  also  may 
cause  cancer.  The  likelihood  that  these 
effects  will  occur  depends  on  a  number 
of  factors;  among  them,  the  level  of 
exposure,  frequency  of  exposure,  part  of 
the  body  exposed,  and  sensitivity  of  the 


exposed  individual.  Symptoms  of 
allergic  reaction  and  respiratory 
sensitization  include  rashes,  cough, 
shortness  of  breath,  asthma,  chest 
tightness  and  other  breathing 
difficulties.  There  is  uncertainty  as  to 
the  mechanism  by  which  sensitization 
occurs.  In  sensitized  individuals, 
exposure  to  even  small  amounts  of 
diisocyanates  (below  government- 
recommended  workplace  exposure 
levels)  may  cause  allergic  respiratory 
reactions  like  asthma  and  severe 
breathing  difficulties.  It  is  especially 
important  to  note  that  contact  with  skin 
may  lead  to  respiratory  sensitization  or 
cause  other  allergic  reactions.  In  some 
cases,  the  effects  of  diisocyanate 
exposure  may  be  immediate  and  life- 
threatening;  in  others,  the  effects  may  be 
delayed  and  occur  hours  after  the 
exposure  has  ended.  Repeated  or 
prolonged  exposure  to  diisocyanates 
may  also  cause  irritation  to  eyes,  skin, 
respiratory  tract  and  lungs,  as  well  as 
adverse  chronic  lung  effects,  like 
decreased  lung  capacity  and  function. 
Individuals  experiencing  shortness  of 
breath,  tightness  in  the  chest  or  other 
problems  breathing  should  seek 
immediate  medical  attention.  When 
using  this  substance  the  following 
protective  measures  should  be  used:  In 
workplaces  where  individuals  handle 
diisocyanates  or  coatings  or  other 
formulations  that  contain  them,  an 
industrial  hygiene  and  safety  program 
should  be  operative.  Important 
components  of  this  program  include: 
Hazard  communication  and  training  on 
safe  handling  practices;  use  of  efficient 
and  well-maintained  application 
equipment,  engineering  controls  and 
personal  protective  equipment; 
housekeeping  procedures  including 
spill  prevention  and  cleanup  practices; 
and,  if  feasible,  means  to  measure 
airborne  levels  of  polyisocyanates  and 
diisocyanates.  During  spray 
applications,  workers  should  take 
precautions  to  avoid  breathing  vapors, 
mists  or  aerosols.  Inhalation  exposures 
should  be  limited  to  <  0.05  mg/m-^  as  an 
8-hour  time-weighted  average  (TWA)  for 
combined  polyisocyanates  and 
diisocyanates.  Engineering  controls 
should  serve  as  the  first,  most  effective 
means  of  reducing  airborne 
polyisocyanate  and  diisocyanate 
concentrations;  an  appropriate  National 
Institute  for  Occupational  Safety  and 
Health/Mine  Safety  and  Health 
Administration  (NIOSH/MSHA) 
approved  respirator  should  be  used  as  a 
secondary  tool  to  lower  exposures. 
Currently,  downdraft  spray  booths  and 
high-volume  low-pressure  (HVLP)  spray 
guns  appear  to  offer  the  most  efficient 


technology  to  reduce  inhalation 
exposures;  a  maintenance  program 
should  always  be  used  to  ensure 
optimal  operating  efficiencies.  To  limit 
dermal  contact,  individuals  should  wear 
impermeable  gloves,  protective  clothing 
and  goggles  or  glasses  with  side  shields. 

(iii)  Industrial,  commercial,  and 
consumer  activites.  Requirements  as 
specified  in  §  721.80[q). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b).  (c),  (d),  (e),  (f).  (g),  (h),  and  (i) 
are  applicable  to  manufacturers, 
importers,  and  processors  of  this 
substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

37.  By  adding  new  §  721.7285  to 
subpart  E  to  read  as  follows: 

§721.7285    Amines.  N- 
cocoalkyltiimettiylenedi-,  citrates. 

(a)  Chemical  substances  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
amines,  A/^cocoalkyltrimethylenedi-, 
citrates.  (PMN  P-93-880;  CAS  No. 
189120-63-6)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c).  (d),  (f).  (g)(3)(ii).  (g)(4)(iii), 
and(g)(5). 

(ii)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1).  (b)(1),  and 
(0(1). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b).  (c),  (f),  (g),  (h),  and  (k)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

38.  By  adding  new  §  721.7286  to 
subpart  E  to  read  as  follows: 

§721.7286    Amines,  N- 
tallowalkyltripropylenetetra-,  citrates. 

(a)  Chemical  substances  and 
significant  new  uses  subject  to  reporting. 


(1)  The  chemical  substance  identified  as 
amines,  N-tallowalkyltripropylenetetra-. 
citrates  (PMN  P-93-881;  CAS  No. 
189120-62-5)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c),  (d),  (f),  (g)(3)(ii).  (g)(4)(iii). 
and  (g)(5). 

(ii)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1).  (b)(1).  and 
{c)(l). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  (f),  (g),  (h).  and  (k)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

39.  By  adding  new  §  721.7785  to 
subpart  E  to  read  as  follows: 

§  72 1 .7785     Su  bstituted  al  kyl 
aminomethylene  polyphosphonic  acid,  salt 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  substituted  alkylamino 
methylene  polyphosphonic  acid,  salt 
(PMN  P-97-1095)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1),  and 
(c)(1). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

40.  By  adding  new  §  721.8153  to 
subpart  E  to  read  as  follows: 

§721.8153    Di-substituted  propanedione 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 


generically  as  di-substituted 
propanedione  (PMN  P-97-94)  is  subject 
to  reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721  63 
(a)(1),  (a)(2)(i).  (a)(2)(ii).  (a)(2)(iii).  (a)(3), 
(b)  (concentration  set  at  1.0  percent), 
and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c),  (d),  (e)  (concentration  set  at 
1.0  percent),  (f),  (g)(2)(i).  (g)(2)(v).  The 
following  statement  shall  appear  on 
each  label  as  specified  in  §  721.72fb) 
and  the  MSDS  as  specified  in 
§  721.72(c):  This  substance  is  expected 
to  be  dermally  absorbed  and  may  cause 
effects  to  the  liver,  kidney,  adrenal 
glands,  and  the  heart. 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(q). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b).  (c),  (d).  (e).  (0.  (g),  (h),  and  (i) 
are  applicable  to  manufacturers, 
importers,  and  processors  of  this 
substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

41.  By  adding  new  §  721.8660  to 
subpart  E  to  read  as  follows: 

§  721 .8660    Propionic  acid  methyl  ester 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  propionic  acid  methyl 
ester  (PMN  P-97-370)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1).  (a)(2)(i),  and  (a)(3). 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80  (f)  and  (j), 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  recordkeeping 
requirements  specified  in  §  721.125  (a), 
(b),  (c),  (d),  (e).  and  (i)  are  applicable  to 
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manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

42.  By  adding  new  §  721.9490  to 
subpart  E  to  read  as  follows: 

§  721 .9490    Coco  alklydimethyl  amine  salts 
(generic). 

(a)  Chemical  substances  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substances  identified 
generically  as  coco  alkyldimethyl  amine 
salts  (PMNs  P-98-412/414/415/416/ 
417)  are  subject  to  reporting  under  this 
section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are; 

(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1).  and 
(c)(1). 

(ii)  (Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (h),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

43.  By  adding  new  §  721.9516  to 
subpart  E  to  read  as  follows; 

§721.9516    Siloxanes  and  silicones,  3-[(2- 
aminoethyl)  amino]propyl  Me,  di-Me, 
reaction  products  with  polyethylene- 
polypropylene  glycol  Bu  glycidal  ether. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  siloxanes  and  silicones,  3- 
[(2-aminoethyl)  amino]propyl  Me,  di- 
Me,  reaction  products  with 
polyethylene-polypropylene  glycol  Bu 
glycidyl  ether  (PMN  P-97-740;  CAS  No. 
189354-73-2)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(y)(l). 

(ii)  [Reserved] 

fb)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  specified  in  §  721.125  (a), 
(b),  (c),  and  (i)  are  applicable  to 


manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

44.  By  adding  new  §  721.9517  to 
subpart  E  to  read  as  follows: 

§721.9517    Siloxanes  and  silicones,  de-Me, 
3-[4-[[[3-(dimethyl  amino)  propyl] 
amino]carbonyl]-2-oxo-1-pyrrolidinyl] 
propyl  Me. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
siloxanes  and  silicones.  de-Me,  3-[4-([[3- 
(dimethylamino)  propyl]amino] 
carbonvl]-2-oxo-l-pyrroHdinyl]propyl 
Me  (PMN  P-97-332)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §  721.80(y)(l). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

45.  By  adding  new  §  721.9595  to 
subpart  E  to  read  as  follows: 

§  721 .9595    Alkyl  benzene  sulfonic  acids 
and  alkyl  sulfates,  amine  salts  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substances  identified 
generically  as  alkyl  benzene  sulfonic 
acids  and  alkyl  sulfates,  amine  salts 
(PMNs  P-97-296/297/298/299)  are 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(1),  (b)(1).  and 

(c)(1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  fb).  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  these  substances. 


(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

46.  By  adding  new  §  721.9661  to 
subpart  E  to  read  as  follows: 

§  721 .9661     Diphenol  tars  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  diphenol  tars  (PMN  P— 
97-813)  is  subject  to  reporting  under 
this  section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §721.80(j). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

47.  By  adding  new  §  721.9663  to 
subpart  E  to  read  as  follows: 

S  721 .9663    Poly(oxy-1 ,2-ethanedly1),  alpha, 
alpha'-[thiobis  (1-oxo-3,1-propanediyl)]bis 
[omega-hydroxy-,bis  (Ci  1-15  and 

Ci  i-i5-uo«ikyi)  ethers. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
poly(oxy-l,2-ethanediyl),  alpha,  alpha'- 
[thiobis  (1-0X0-3, l-propanediyl)]bis 
[omega-hydroxy-,bis(Ci  i-u  and 
Cii-i5-«>iakyi)  ethers  (PMN  P-97-497; 
CAS  No.  174254-18-3)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §721.80(1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  recordkeeping 
requirements  specified  in  §  721.125  (a), 
(b),  (c),  and  (i)  are  appUcable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 
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48.  By  adding  new  §  721.9685  to 
subpart  E  to  read  as  follows: 

§  721 .9685    Mixed  trialkylamines  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substances  identified 
generically  as  mixed  trialkylamines 
(PMNsP-97-943/944/945/946/947/948) 
are  subject  to  reporting  under  this 
section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(1),  (b)(1),  and 

(c)(1). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  these  substances. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

49.  By  adding  new  §721,9719  to 
subpart  E  to  read  as  follows; 

§721.9719    Tris  carbamoyl  triazine 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  tris  carbamoyl  triazine 
(PMN  P-95-1098)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 

(2)  The  significant  new  uses  are:  ' 

(i)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b).  (c),  (d),  (fl.  (g)(3)(i),  (g)(3)(ii). 
(g)(4){i).  and  (g)(5). 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(q). 

(iii)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(4),  (b)(4),  and 
(c)(4)  (N  =  40). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c).  (f),  (g).  (h),  (i),  and  (k)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 


(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

50.  By  adding  new  §  721.9969  to 
subpart  E  to  read  as  follows: 

§  721 .9969    3,6-Bis(dialkylamino)  -9-[2- 
alkoxycarbonyl)  phenyl]-xanthylium  salt 
(generic). 

(a)  C:        ' '?'  •substance  and 
significant  new  use  .  ';-^^ipct  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  3,6-bis(dialkylamino)  -9- 
(2-alkoxycarbonvl)  phenvlJ-xanthvUum 
salt  (PMN  P-97^54)  is  subject  to" 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80  (f)  and  (j). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c).  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

51.  By  adding  new  §  721.9973  to 
subpart  E  to  read  as  follows: 

§721.9973    Zirconium  dichlorides 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substances  identified 
generically  as  zirconium  dichlorides 
(PMNsP-97-179/181/189/769/775/781/ 
782/783)  are  subject  to  reporting  under 
this  section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(4),  (b)(4),  and 

(c)(4)  (N  =  20). 
(ii)  (Reser\'ed] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721,125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  these  substances. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §721.185  apply  to  this 
section. 

|FR  Doc.  98-22441  Filed  8-19-98:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-8;  RM-9178] 

Radio  Broadcasting  Services;  Albion, 
Honeoye  Falls,  South  Bristol 
Township,  NY 

agency:  Federal  Communications 
Commission, 

action:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Citicasters  Company,  reallots 
Channel  297A  from  Honeoye  Falls.  NY, 
to  South  Bristol  Township.  NY. 
modifies  the  license  of  Station  VVM.'VX- 
FM  accordingly,  reallots  Channel  236B 
from  South  Bristol  Township  to 
Honeoye  Falls,  modifies  the  license  of 
Station  WNVE  accordingly,  and 
substitutes  Channel  271A  for  vacant  but 
applied-for  Channel  238A  at  Albion. 
NY.  See  63  FR  6698,  Februar\-  10.  1998 
Channel  236B  can  be  allotted  to 
Honeoye  Falls  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  respect  to 
domestic  allotments,  with  a  site 
restriction  of  16.5  kilometers  (10.3 
miles)  northeast,  at  coordinates  43-02- 
00;  77-25-17,  to  accommodate 
petitioner's  desired  transmitter  site. 
This  site  is  short-spaced  to  Stations 
CKQT-FM,  Channel  235B.  Oshawa, 
Ontario,  and  CKDS-FM.  Channel 
237C1.  Hamilton.  Ontario.  Canada, 
Channel  297A  can  be  allotted  to  South 
Bristol  Township  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  2,9  kilometers  (18  miles) 
northwest,  at  coordinates  42-44-4".  7"- 
25-35,  to  accommodate  petitioner's 
desired  transmitter  site.  Channel  271A 
can  be  allotted  to  Albion  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements,  with 
respect  to  domestic  allotments,  without 
the  imposition  of  a  site  restriction,  at 
coordinates  43-14— i8:  78-11-36.  This 
allotment  is  short-spaced  to  Station 
CFNY-FM.  Channel  271C1.  Brampton. 
Ontario.  Canada,  and  to  the  vacant 
Channel  272B  at  Belleville.  Canada. 
Canadian  concurrence  in  these 
allotments  has  been  received  since  each 
of  the  communities  are  located  within 
320  kilometers  (200  miles)  of  the  U.S.- 
Canadian border.  The  allotments  at 
Honeoye  Falls  and  Albion  have  been 
concurred  in  as  specially  negotiated 
short-spaced  allotments.  With  this 
action,  this  proceeding  is  terminated. 

EFFECTIVE  DATE:  September  28.  1998, 
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FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  98-8. 
adopted  August  5.  1998.  and  released 
.-\ugust  14.  1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  N\V.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services. 
Inc..  (202)  857-3800,  1231  20th  Street. 
NVV.,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows; 

.Authority:  47  U  S.C.  154,  303.  334  and  336. 

§  73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
.Mlotments  under  New  York,  is 
amended  by  removing  Channel  238.-^ 
and  adding  Channel  271A  at  Albion, 
removing  Channel  297A  at  Honeoye 
Falls  and  adding  Channel  236B. 
removing  Channel  236B  at  South  Bristol 
Township  and  adding  Channel  297A. 

Federal  Communications  Commission. 

John  .\.  Karousos. 

Chief.  Allocations  Branch.  Pnjiry  and  Rules 

Division,  Mass  Media  Bureau 

IFR  Doc.  98-22347  Filed  8-19-98,  8:45  am! 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

Radio  Broadcasting  Services;  Various 
Locations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  Tha  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
licensees  and  permittees  operating  on 
these  channels.  This  action  is  taken 


pursuant  to  Revision  of  Section 
73.3573(aj(:j  of  the  Commission's  Rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment.  4  FCC  Red  2413 
(1989).  and  the  Amendment  of  the 
Commission's  Rules  to  permit  FM 
Channel  and  Class  Modifications 
[Upgrades]  bv  Applications,  8  FCC  Red 
4735  (1993).' 

EFFECTIVE  DATE:  August  20,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  August  5.  1998.  and 
released  August  14,  1998.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street.  NW..  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service, 
Inc..  1231  20th  Street.  NW.  Washington, 
DC.  20036,  (202)  857-3800.  facsimile 
(202) 857-3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7:^— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

§73.202     [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  removing  Channel  228A  and  adding 
Channel  229C3  at  Monticello. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Colorado,  is  amended^ 
by  removing  Channel  271A  and  adding 
Channel  271C3  at  Estes  Park. 

4.-5.  Section  73.202(b),  the  Table  of 
FM  Allotments  under  Florida,  is 
amended  by  removing  Channel  253A 
and  adding  Channel  253C3  at  San 
Carlos  Park. 

6.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Hawaii,  is  amended 
by  removing  Channel  251C  and  adding 
Channel  251C1  at  Lihue. 

7.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Idaho,  is  amended  by 
removing  Channel  252A  and  adding 
Channel  252C1  at  McCall. 

8.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  removing  Channel  223A 
and  adding  Channel  223C3  at  Park 
Rapids. 


9.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Montana,  is  amended 
by  removing  Channel  240C2  and  adding 
Channel  240C  at  Columbia  Falls. 

10.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Nevada,  is  amended 
by  removing  Channel  243A  and  adding 
Channel  244C1  at  Ely. 

11.  Section  73.202(b),  the  Table  of  FM 
Allotments.under  North  Dakota,  is 
amended  by  removing  Channel  286C2 
and  adding  Channel  286C1  at  Cavalier, 
and  by  removing  Channel  295A  and 
adding  Channel  295C2  at  Minot. 

12.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  removing  Channel  272A 
and  adding  Channel  272C2  at  Sand 
Springs. 

13.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oregon,  is  amended 
by  removing  Channel  272A  and  adding 
Channel  272C3  at  Seaside. 

14.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  252A  and  adding 
Channel  251C2  at  Anson,  by  removing 
Channel  236A  and  adding  Channel 
236C2  at  New  Boston,  and  by  removing 
Channel  285A  and  adding  Channel 
284A  at  Winnsboro. 

15.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Utah,  is  amended  by 
removing  Channel  228A  and  adding 
Channel  228C2  at  St.  George. 

16.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  removing  Channel  289C3 
and  adding' Channel  289C2  at  South 
Bend. 

17.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Wyoming,  is  amended 
by  removing  Channel  24 7A  and  adding 
Channel  247C1  and  removing  Channel 
284A  and  adding  Channel  284C1  at 
Casper  and  by  removing  Channel  257A 
and  adding  Channel  256C1  at  Fort 
Bridger. 

18.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Garapan,  is  amended 
bv  removing  Channel  266A  and  adding 
Channel  266C3  and  by  removing 
Channel  280A  and  adding  Channel 
280C3  at  Saipan. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  98-22348  Filed  8-19-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[WT  Docket  No.  96-199;  FCC  98-182] 

Finder's  Preference  Rule 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

StiMMARY:  This  action  amends  the  rules 
to  eliminate  the  finder's  preference 
program  in  the  220-222  MHz  band  and 
in  the  470-512  Mhz,  800  MHz  and  900 
MHz  Private  Land  Mobile  Radio  (PLMR) 
bands.  This  action  is  taken  to  facilitate 
geographic  licensing  in  the  220-222 
MHz  band  and  to  permit  Commission 
resources  presently  devoted  to  the 
finder's  preference  program  to  be 
redirected  to  other,  more  efficient 
channel  recovery  methods.  No  further 
finder's  preference  requests  will  be 
accepted  after  the  adoption  date  of  the 
Report  and  Order,  July  29,  1998,  an 
action  which  is  procedural  in  nature 
and  which  is  taken  for  good  cause 
stated.  Finder's  preference  requests 
pending  as  of  the  adoption  date  will  be 
processed. 

EFFECTIVE  DATE:  September  21,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Wilhelm  of  the  Public  Safety 
and  Private  Wireless  Division,  Wireless 
Telecommunications  Bureau  at  202- 
418-0680  or  via  e-mail  at 
mwilhelm@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  This  is  a  summary  of  the 
Commission's  Report  and  Order  (Report 
and  Order)  discontinuing  the  finder's 
preference  program. 

2.  Previously,  the  Commission 
adopted  a  Report  and  Order,  56  FR 
65857,  December  19,  1991,  wherein  it 
established  a  finder's  preference 
program  that  gave  a  dispositive 
hcensing  preference  to  persons  who 
identified  licensees  who  were  not  in 
compliance  with  the  Commission's 
construction  and  operation  rules. 

3.  In  the  Second  Memorandum 
Opinion  and  Order  and  Third  Notice  of 
Proposed  Rulemaking  in  PR  Docket  No. 
89-552,  60  FR  46564  (September  7, 
1995),  the  Commission  proposed  a  new 
licensing  plan  for  the  220-222  MHz 
service.  That  licensing  plan  provided  for 
geographical,  rather  than  site-specific 
licensing  in  the  220-222  MHz  band. 

4.  In  the  Notice  of  Proposed  Rule 
Making  in  WT  Docket  No.  96-199 
(NPRM),  61  FR  51877  (October  4,  1996) 
the  Commission  proposed  elimination 
of  the  finder's  preference  program  in  the 
220-222  MHz  band  because  it  appeared 


inconsistent  with  the  geographical 
licensing  plan  for  that  band.  The  NPRM 
also  solicited  comment  on  whether  or 
not  the  finder's  preference  program 
should  be  maintained  in  the  470-512 
Mhz.  800  MHz  and  900  MHz  bands. 

5.  Based  on  review  of  the  record 
developed  in  response  to  the  NPRM,  the 
Commission  concluded  that  the  finder's 
preference  program  should  be 
discontinued  for  the  220-222  MHz  band 
and  the  470-512  Mhz,  800  MHz  and  900 
MHz  bands.  With  respect  to  the  220-222 
MHz  band,  the  Commission  found  its 
decision  to  discontinue  the  finder's 
preference  program  was  consistent  with 
earlier  actions  it  had  taken  in 
discontinuing  the  program  in  other 
bands.  See  First  Report  and  Order. 
Eighth  Report  and  Order  and  Second 
Notice  of  Proposed  Rule  Making  in  PR 
Docket  No.  93-144,  PP  Docket  No.  93- 
253.  61  FR  6138  (February  16,  1996); 
Second  Order  on  Reconsideration  and 
Seventh  Report  and  Order  in  PR  Docket 
No.  89-553,  PP  Docket  No.  93-252,  GN 
Docket  No.  93-252.  60  FR  48913 
(September  21,  1995).  Moreover,  no 
commenting  party  opposed  retention  of 
the  finder's  preference  program  for  the 
220-222  MHz  band.  With  respect  to  the 
470-512  Mhz,  800  MHz  and  900  MHz 
bands,  after  review  of  the  record  and 
internal  Commission  data  regarding  the 
finder's  preference  program,  the 
Commission  decided  the  program 
should  be  eliminated.  The  Commission 
did  not  find  persuasive,  comments  filed 
by  parties  urging  retention  of  the 
program  notwithstanding  its  conceded 
problems,  among  them  several 
protracted  adversarial  contests  for 
"found"  spectrum.  The  Commission 
determined  that  its  own  compliance 
review  efforts  had  been  more  effective 
than  the  finder's  preference  program  in 
yielding  spectrum  recovery.  Finally,  the 
Commission  declined  to  assign  the 
processing  of  finder's  preference 
requests  to  frequency  coordinators 
because  the  processing  of  such  requests 
was  outside  the  frequency  coordinators' 
expertise  and,  in  any  event,  appeals 
from  frequency  coordinators'  decisions 
would  require  resolution  by  the 
Commission. 

6.  Several  commenting  parties  urged 
the  Commission  to  process  pending 
finder's  preference  requests  rather  than 
dismissing  them,  as  the  Commission 
had  reserved  the  discretion  to  do  in  the 
NPRM.  In  light  of  the  relatively  few 
finder's  preference  requests  still 
pending,  the  Commission  determined 
that  processing  of  those  requests  would 
not  impose  an  undue  burden  on 
Commission  resources  and  therefore 
agreed  to  process  pending  requests. 
However,  to  forestall  an  influx  of 


speculative  finder's  preference  requests 
before  the  rule  eliminating  the  finder's 
preference  program  became  effective, 
the  Commission  decided  not  to  accept 
new  finder's  preference  requests  after 
the  adoption  date  of  the  Order.  The 
Commission  determined  that  the 
avoidance  of  such  an  influx  of  new- 
requests  constituted  good  cause  for  not 
accepting  further  finder's  preference 
requests  and  that,  in  any  event,  its 
action  in  declining  to  accept  new 
requests  was  procedural  in  nature. 

Ordering  Clauses 

7.  In  view  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
sections  4.  303.  and  307  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  §§  154.  303  and  307 
it  is  ordered  that  part  90  of  the 
Commission's  Rules  is  amended  and 
becomes  effective  September  21,  1998.  It 
is  further  ordered  that  effective  upon 
adoption  of  this  Report  and  Order,  no 
additional  finder's  preference  requests 
for  the  220-222  MHz  band  or  the  470- 
512  MHz,  800  MHz.  and  900  MHz 
PLMR  bands  will  be  accepted  for  filing. 

Procedural  Matters 

8.  The  Final  Regulator)'  Flexibility 
Analysis  pursuant  to  the  Regulators- 
Flexibility  Act,  5  U.S.C.  §  604,  is 
contained  in  the  attachment  at  the  end 
of  this  document. 

List  of  Subjects  in  47  CFR  Part  90 

Communications  equipment.  Radio. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

Rule  Changes 

Part  90  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sees  4.  251-2.  303.  309,  and 
332.  48  Stat.  1066.  1082.  as  amended:  47 
use.  §§  154.  251-2.  303.  309.  and  332. 
unless  otherwise  noted. 

2.  Revise  paragraph  (k)  of  §90.173  to 
read  as  follows: 

§  90.173    Policies  governing  the 
assignment  of  frequencies. 
*         *         •         *         » 

(k)  This  paragraph  is  only  applicable 
to  entities  with  Finder's  Preference 
requests  pending  before  tne  Commission 
as  of  July  29,  1998.  Notv/i»hstanding  any 
other  provisions  of  this  part,  any  eligible 
person  shall  be  given  a  dispositive 
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preference  for  a  channel  assignment  on 
an  exclusive  basis  in  the  220-222  MHz. 
470-512  MHz,  and  800/900  MHz 
(except  on  frequencies  designated 
exclusively  for  SMR  service)  bands  by 
submitting  information  that  leads  to  the 
recovery  of  channels  in  these  bands. 
Recovery  of  such  channels  must  result 
from  information  provided  regarding  the 
failure  of  existing  licensees  to  comply 
with  the  provisions  of  §§90.155,  90.157. 
90.629.  90.631  (ej  or  (f),  or  90.633  (c)  or 
(d). 


§90.175    [Amended] 

3.  Remove  paragraph  (i)(15)  of 
§90.175. 

Attachment— Final  Regulatory 
Flexibility  Analysis 

As  required  by  the  Regulatory  Flexibility 
Act.  5  U.S.C.  §603  (RFA),  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA)  was 
incorporated  in  the  Notice  of  Proposed  Rule 
Making  in  WT  Docket  .No.  96-199.'  The 
Commission  sought  written  public  comments 
on  the  proposals  in  the  NPRM.  including 
comments  on  the  IRFA.  The  Commission's 
Final  Regulatory  Flexibility  Analysis  (FRFA) 
in  this  R«^rt  and  Order  conforms  to  the 
RFA,  as  amended  by  the  Contract  With 
.America  Advancement  Act  of  1996.^ 

I.  Need  For  and  Objective  of  the  Proposed 
Rule 

In  the  NPRM.  as  our  objectives,  we 
proposed  to  amend  Part  90  of  our  Rules  to 
eliminate  the  finder's  preference  program  in 
the  220-222  MHz  band  because  we  had 
proposed  competitive  bidding  and 
geographic  licensing  for  this  band.  The 
NPRM  also  sought  comment  on  (1)  whether 
the  finder's  preference  program  should  be 
continued  for  Private  Land  Mobile  Radio 
(PLMR)  services  in  the  470-512  MHz.  800 
MHz,  and  900  MHz  bands  because  these 
bands  had  few,  if  any.  finder's  preference 
requests,  (2)  whether  the  Commission  should 
delay  processing  finder's  preference  requests 
in  the  220-222  MHz  band,  (3)  whether  the 
Commission  should  retain  the  discretion  to 
dismiss  [sending  finder's  preference  requests 
in  any  frequency  band  in  which  the  finder's 
preference  is  eliminated,  and  (4)  whether 
ongoing  oversight  and  compliance  review 
programs  are  adequate  enforcement 
mechanisms  so  as  to  justify  the  elimination 
of  the  finder's  preference  program. 

In  this  Report  and  Order,  we  find  that 
elimination  of  the  finder's  preference 
program  in  the  220-222  MHz,  470-512  .MHz. 
800  MHz.  and  900  MHz  bands  is  appropriate. 
Pending  finder's  preference  requests  will  be 
processed  in  accordance  with  Commission's 
rules. 


II.  Summary  of  Significant  Issues  Raised  by 
the  Public  Comments  in  Response  to  the 
Initial  Regulatory  Flexibility  Analysis 

No  comments  were  submitted  in  direct 
response  to  the  IRFA.  We  have,  however, 
reviewed  general  comments  that  may  impact 
small  businesses. 

The  only  impact  on  small  business  from 
this  Report  and  Order  is  the  elimination  of 
the  finder's  preference  program  and  filings 
related  thereto  in  the  220-222  MHz,  470-512 
MHz,  800  MHz,  and  900  MHz  bands.  To  date, 
only  one  finder's  preference  request  has  been 
filed  in  the  220-222  MHz  band.  The 
elimination  of  the  finder's  preference 
program  in  the  220-222  MHz  band  is 
predicated  on  the  fact  that  geographic  area 
licensing  and  competitive  bidding  have  been 
adopted  for  this  band.'  The  competitive 
bidding  and  geographic  area  licensing 
framework  has  been  designed  to  implement 
Congress's  goal  of  giving  small  business  and 
others  the  opportunity  to  participate  in  the 
provision  of  spectrum-based  services  in 
accordance  with  47  U.S.C.  §  309(j)(4)(D).  We 
eliminated  the  finder's  preference  program  in 
the  800  MHz  and  900  MHz  bands  when  we 
adopted  geographic  area  licensing  and 
competitive  bidding  in  those  bands.* 
Therefore,  this  Report  and  Order— which 
eliminates  the  finder's  preference  program  in 
the  220-222  MHz  band — is  consistent  with 
our  objective  to  promote  efficient  licensing 
and  enhance  the  comp>etitive  potential  of  the 
220-222  MHz  band  and  is  in  accordance 
with  the  statutory  directives  of  Section 
309(j)(4)(D)  of  the  Communications  Act.  We 
believe  that  the  Commission's  ongoing 
oversight  and  compliance  programs  are 
adequate  and  that  the  few  number  of  finder's 
preference  requests  filed  overall  justify  the 
elimination  of  the  finder's  preference 
program  not  only  in  the  220-222  MHz  band, 
but  also  in  the  470-512  MHz,  800  MHz,  and 
900  MHz  bands. 

m.  Description  and  Estimate  of  the  Number 
of  Small  Entities  Affected  by  the  Subject 
Rules 

The  rules  adopted  in  this  Report  and  Order 
will  require  small  businesses  that  desire 


'  .\mendment  of  Part  90  Concerning  the 
Commission's  Finder's  Preference  Rules.  Notice  of 
Proposed  Rule  Making.  VVT  Docket  No.  96-199.  1 1 
FCC  Red  13016  (1996)  (.VPftV/). 

^Pub.  L.  No.  104-121.  110  Stat.  847  (1996) 
(CWAA-M.  Title  II  of  the  CWAAA  is  'The  Small 
Business  Regulatory  Enforcement  Fairness  Act  of 
1996"  (SBREFA),  codified  at  5  U.S.C.  §601  e(  seq. 


'  See  Amendment  of  Part  90  of  the  Commission's 
Rules  to  Provide  for  the  Use  of  the  220-222  MHz 
Band  bv  the  Private  Land  Mobile  Radio  Service.  PR 
Docket  No.  89-522.  Implementation  of  Sections  3(n) 
and  332  of  the  Communications  Act — Regulatory 
Treatment  of  Mobile  Services,  GN  Docket  No.  93- 
252.  and  Implementation  of  Section  309(i)  of  the 
Communications  Act — Competitive  Bidding,  220- 
222  MHz,  Second  Memorandum  Opinion  and  Order 
and  Third  .Motice  of  Proposed  Bulemaking.  PP 
Docket  No.  93-253.  11  FCC  Red  188  (1995). 

■•  Amendment  of  Parts  2  and  90  of  the 
Commissions  Rules  to  Provide  for  the  Use  of  200 
Channels  in  the  Designated  Filing  Areas  in  the  896- 
901  .MHz  Bands  Allotted  to  the  Specialized  Mobile 
Radio  Pool.  Second  Order  on  Reconsideration  and 
Seventh  Report  and  Order.  11  FCC  Red  2639  (1995); 
.\mendment  of  Part  90  of  the  Commission's  Rules 
to  Facilitate  Future  Development  of  SMR  Systems 
in  the  800  MHz  Frequency  Band.  Implementation 
of  Sections  3(n)  and  322  of  the  Communications  Act 
Regulatory  Treatment  of  Mobile  Services. 
Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive  Bidding.  First 
Report  and  Order.  Eighth  Report  and  Order,  and 
Second  Further  Notice  of  Proposed  Rulemaking,  11 
FCC  Red  1463  (1995). 


spectrum  in  the  220-222  MHz  band  to 
participate  in  the  geographic  area  licensing 
and  competitive  bidding  process,  with  the 
exception  of  certain  channels  allocated  to 
Public  Safety  and  Special  Emergency  Radio 
Services  (SERS)  that  are  not  subject  to 
geographic  area  licensing.  The  process  has 
been  designed  to  enable  small  businesses  to 
compete  for  spectrum.  In  the  470-512  MHz, 
800  MHz,  and  900  MHz  PLMR  band  services, 
as  well  as  on  those  220-222  MHz  channels 
allocated  to  Public  Safety  and  SERS,  small 
businesses  may  obtain  channels  in 
accordance  with  the  Commission's  licensing 
rules  for  those  bands. 

The  PLMR  service  plays  an  essential  role 
in  a  vast  range  of  industrial,  business,  land 
transportation,  and  public  safety  activities. 
PLMR  systems  are  used  by  companies  of  all 
sizes  operating  in  all  U.S.  business 
categories.  Because  of  the  vast  array  of  PLMR 
users,  the  Commission  has  not  developed  nor 
would  it  be  possible  to  develop  a  definition 
of  small  entities  spe<  ifically  applicable  to 
PLMR  users.  For  tht  purpose  of  determining 
whether  a  licensee  is  a  small  business  as 
defined  by  the  Small  Business 
Administration  (SBA),  each  licensee  would 
need  to  be  evaluated  within  its  own  business 
area. 

The  NPRM  requested  comment  on  the 
number  of  small  entities  that  use  PLMR  for 
their  internal  communications  needs  in  the 
220-222  MHz,  470-512  MHz,  800  MHz,  and 
900  MHz  bands  and  on  the  number  of  small 
entities  that  are  likely  to  file  finder's 
preference  requests  to  obtain  spectrum  for 
their  own  internal  communications  needs. 
No  comments  were  received.  Therefore,  the 
Commission  is  unable  at  this  time  to 
determine  the  number  of  small  businesses 
which  could  be  impacted  by  the  amended 
rules.  However,  the  Commission's  fiscal  year 
1994  annual  report  indicates  that  at  the  end 
of  fiscal  year  1994,  there  were  1,101,711 
licensees  operating  12,882,623  transmitters 
in  the  PLMR  bands  below  512  MHz.  There 
are  also  significant  numbers  of  licensees  in 
PLMR  above  512  MHz. 

The  RFA  also  includes  small  governmental 
entities  as  part  of  the  regulatory  flexibility 
analysis.'  The  definition  of  small 
governmental  entity  is  one  with  a  population 
of  less  than  50,000.*  There  are  over  85,006 
governmental  entities  in  the  nation.^  This 
number  includes  such  entities  as  states, 
counties,  cities,  utility  districts,  and  school 
districts.  There  are  no  figures  available  on 
what  portion  of  this  number  has  populations 
fewer  than  50,000.  This  number,  however, 
includes  38,978  counties,  cities,  and  towns, 
and  of  those  37,566,  or  96  percent,  have 
populations  fewer  than  50,000.*  The  Census 
Bureau  estimates  that  this  ratio  is 
approximately  accurate  for  all  governmental 
entities.'  Thus,  of  the  85,006  governmental 
entities,  we  estimate  that  96  percent,  or 


'See  5  U.S.C.  §601(5)  (including  cities,  counties, 
towns,  townships,  villages,  school  districts,  or 
special  districts). 

*Id. 

'  1992  Census  of  Governments,  U.S.  Bureau  of  the 
Census.  U.S.  Department  of  Commerce. 

"id. 

'Id. 
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81,600  are  small  entities  that  may  be  affected 
by  our  rules. 

rv.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements  of  the  Rules 

This  Report  and  Order  eliminates  the 
finder's  preference  program  in  the  220-222 
MHz,  470-512  MHz.  800  MHz,  and  900  MHz 
PLMR  bands.  The  administrative 
requirements  and  related  costs  for  filing  such 
finder's  preference  requests  are  eliminated. 
Therefore,  no  new  requirements  are  imposed 
by  this  action. 

V.  Steps  Taken  by  Agency  To  Minimize 
Signtficaat  Economic  Impact  on  Small 
Entities  Consistent  With  Stated  Objectives 

This  Report  and  Order  eliminates  the 
finder's  preference  program  in  the  220-222 
MHz  band  because  we  have  adopted 
geographic  area  licensing  and  competitive 
bidding  in  this  band.  The  competitive 
bidding  and  geographic  area  licensing 
framework  has  been  designed  to  implement 
Congress'  goal  of  providing  small  businesses 
and  others  the  opportunity  to  participate  in 
the  provision  of  spectrum-based  services  in 
accordance  with  47  U.S.C.  309(j)(4){D).  We 
eliminated  the  finder's  preference  program  in 
the  800  MHz  and  900  MHz  SMR  bands  when 
we  adopted  geographic  area  licensing  and 
competitive  bidding.  Therefore,  the  Report 
and  Order  is  consistent  with  our  objective  to 
promote  efficient  licensing  and  enhancement 
of  the  competitive  potential  of  the  220-222 
MHz  band  and  is  in  accordance  with  the 
statutory  directives  of  Section  309(j)(4)(D)  of 
the  Communications  Act.  The  elimination  of 
the  finder's  preference  program  in  the  470- 
512  .MHz,  800  MHz,  and  900  MHz  PLMR 
bands  should  not  affect  small  businesses 
because  the  Commission's  ongoing  oversight 
and  compliance  programs  are  adequate  to 
ensure  that  unused  spectrum  is  returned  and 
re-assigned  efficiently.  Additionally,  any 
returned  channels  in  these  bands  may  be 
applied  for  by  PLMR  providers,  which  are 
primarily  small  businesses. 

VI.  Report  to  Congress 

The  Commission  will  send  a  copy  of  this 
Final  Regulatory  Flexibility  Analysis  along 
with  the  Report  and  Order,  in  a  report  to 
Congress  pursuant  to  the  SBREFA.'" 

Note:  This  attachment  will  not  appear  in 
the  Code  of  Federal  Regulations. 
[FR  Doc.  98-22401  Filed  8-19-98:  8:45  am] 
BILUNG  CODE  671 2-01 -P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFRPart17 

RIN  1018-AC09 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  To  Determine 
the  Plant  Pediocactus  winkleri  (Winkler 
Cactus)  To  Be  a  Threatened  Species 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 


'"SeeSU.S.CSBOKaJdllA). 


SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  determines  the  plant  species 
Pediocactus  winkleri  (Winkler  cactus), 
to  be  a  threatened  species.  P.  winkleri  is 
endemic  to  lower  elevations  of  the 
Colorado  Plateau  in  south-central  Utah. 
Four  populations  of  P.  winkleri  are 
known.  These  populations  total  about 
20,000  plants  that  grow  on  widely 
separated  parcels  of  habitat  between  1 
(2.4  acres  (ac))  and  20  (48  ac)  hectares 
(ha)  in  size.  This  species  is  threatened 
by  collection  and  by  habitat 
disturbances  due  to  mining,  recreation, 
and  livestock.  This  determination,  that 
P.  winkleri  is  a  threatened  species, 
implements  protection  under  the 
Endangered  Species  Act  of  1973,  as 
amended. 

DATES:  This  rule  is  effective  September 
21,  1998. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Lincoln  Plaza,  Suite  404.  145 
East  1300  South.  Salt  Lake  Citv.  Utah 
8411.5. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  England  at  the  above  address 
(telephone  801/524-.- 001). 
SUPPLEMENTARY  INFORMATION: 

Background 

Pediocactus  winkleri  was  discovered 
in  the  early  1960's  and  described  in 
scientific  literature  by  Heil  (1979).  The 
plant  genus  Pediocactus  contains  eight 
species,  seven  of  these  are  rare 
endemics  of  the  Colorado  Plateau  region 
of  Utah,  Colorado,  New  Mexico,  and 
Arizona  (Heil  et  al.  1981). 

Pediocactus  winkleri  is  a  small 
globose  (globular)  cactus  with  stems  2.5 
to  6.5  centimeters  (cm)  (1  to  2.5  inches 
(in))  tall  and  up  to  5  cm  (2  in)  in 
diameter.  It  has  clusters  of  9  to  11  small 
radial  spines  with  dense  fine  woolly 
hairs  at  their  base;  erect  central  spiries 
are  lacking.  The  flowers  of  P.  winkleri 
are  urn  shaped,  1.8  to  2.5  cm  (0.7  to  1 
in)  long  and  1.8  to  3.8  cm  (0.7  to  1.5  in) 


in  diameter,  and  have  a  peach-to-pink 
color.  The  fruit  is  barrel  shaped.  0.7  to 
1.0  cm  (.3  to  .4  in)  high  and  0.8  to  1.1 
cm  (.31  to  .43  in)  wide,  dehiscing 
(process  of  opening)  by  a  vertical  slit 
along  the  ovary  wall,  the  seeds  are 
shiny  black.  3  millimeters  (mmj  (.12  m) 
long  and  2  mm  (.08  m)  wide  (Heil  1979, 
Heil  et  al.  1981:  Welsh  et  al.  1993) 

Based  on  the  most  recent  surveys,  the 
Service  has  determined  that  Pediocactus 
winkleri  occurs  in  four  populations  that 
total  about  20,000  plants  (Kass  1997; 
Fish  and  Wildlife  Service  1994,  1997.  D. 
Clark.  Torrey.  Utah,  personal 
communication  1998).  The  October  6, 
1993,  proposed  rule  to  list  P.  winkleri  as 
endangered  (58  FR  52059)  stated  that  P. 
winkleri  occurred  in  6  populations  of 
about  3,500  plants.  The  abundance 
estimate  of  3,500  plants  given  in  the 
proposed  rule  was  obtained  from  Heil 
(1984).  Surveys  through  1998,  however, 
have  documented  about  5,800 
individual  P.  winkleri  plants  (Fish  and 
Wildlife  Service  1997,  Kass  1997,  D. 
Clark,  per.  comm.  1998).  Recent  surveys 
in  1994  (Fish  and  Wildlife  Service 
1994),  1996  (T.  Clark.  Capitol  Reef 
National  Park.  pers.  comm.  1996),  1997 
(Fish  and  Wildlife  Service  1997,  Kass 
1997),  and  1998  (D.  Clark,  per.  comm. 
1998)  indicate  that  the  species  total 
population  could  reasonablv  be 
estimated  to  be  as  many  as  20.000  plants 
based  on  the  amount  of  available 
habitat.  Each  of  the  four  populations 
contain  a  number  of  widely  separated 
sites  from  1  ha  (2.4  ac)  to  20  ha  (48  ac) 
in  size.  Since  the  proposed  rule  was 
published,  a  survey  conducted  bv  the 
Bureau  of  Land  Management  (BLM) 
discovered  an  additional  population 
near  the  town  of  Ferron  in  southwest 
Emery  County.  Utah  (Fish  and  Wildlife 
Service  1994).  The  Service  and  BLM 
conducted  additional  surveys  of  the 
species'  entire  potential  habitat  on  siity 
soils  derived  from  the  Dakota,  Mancos, 
and  Morrison  geologic  formations. 
Additional  sites  were  discovered  within 
existing  population  areas  (Fish  and 
Wildlife  Service  1997;  D.  Clark  1998, 
pers.  comm).  The  Park  Service  also 
reports  larger  numbers  of  the  cactus 
within  Capitol  Reef  National  Park  (K. 
Heil,  pers.  comm.  1993;  Tom  Clark. 
Capitol  Reef  National  Park,  pers.  comm 
1996.  1997;  D.  Clark,  pers.  comm  1998). 
The  BLM  reports  larger  numbers  of  the 
species  from  the  Last  Chance  Desert 
population  (Wayne  Luddington,  Bureau 
of  Land  Management,  Price,  Utah,  pers. 
comm.  1997;  Fish  and  Wi'dlife  Ser\'ice 
1997).  Service  biologists  visited  these 
sites  and  subsequently  re\iewed  the 
status  of  all  extant  populations  of  P 
winkleri  (Fish  and  Wildlife  Service 
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1994.  1997).  The  Service  consohdated 
the  five  P.  winkJeri  populations  in 
Wayne  County,  Utah  (Heil  1984  and 
Neese  1987)  into  two  populations, 
Notom  and  Hartnet,  (Fish  and  Wildlife 
Service  1994)  in  an  effort  to  be 
consistent  with  the  two.  more  recently 
discovered  populations.  Last  Chance 
and  Perron,  in  Emery  County. 

Individual  Pediocactus  winkleri 
plants  are  usually  situated  on  the  tops 
and  sides  of  rocky  hills  or  benches  in 
Atriplex  (saltbush)  dominated  desert 
shrub  communities  (Heil  1984).  The 
species  grows  in  alkaline  silty  loam  or 
clay  loam  soils  derived  primarily  from 
the  Dakota  formation,  the  Brushy  Basin 
member  of  the  Morrison  formation,  and 
the  Emery  sandstone  member  of  the 
Mancos  formation  (Heil  1984,  Neese 
1987,  Fish  and  Wildlife  Service  1997). 

Three  of  the  four  populations  of 
Pediocactus  winkleri  form  a  narrow  arc 
extending  from  near  Notom  in  central 
Wayne  County  to  the  vicinity  of  Last 
Chance  Creek  in  southwestern  Emery 
County,  Utah.  The  fourth  is  a  disjunct 
population  occurring  near  Ferron,  Utah, 
in  western  Emery  County.  Most  of  these 
populations  occur  in  widely  scattered 
patches  in  a  range  about  58  kilometers 
(km)  (36  miles  (mi))  long  and  about  0.5 
km  (0.3  mi)  wide.  About  two  thirds  of 
the  population  occurs  on  lands  managed 
by  the  ELM  east  and  north  of  the  Capitol 
Reef  National  Park  boundary.  The 
remainder  of  the  plants  are  found 
within  the  Park. 

The  range  of  Pediocactus  winkleri 
converges  upon  populations  of  the 
listed  endangered  cactus  P.  despainii 
(San  Rafael  cactus).  P.  despainii  and  P. 
winkleri  are  described  as  separate 
species  in  all  taxonomic  treatments 
involving  those  species  in  regional 
floras  (Welsh  et  al.  1993)  and  in 
monographs  of  the  genus  (Heil  et  al. 
1981;  K.  Heil,  San  )uan  College, 
Farmington,  New  Mexico,  pers.  comm. 
1994,  1998).  Recent  cytotaxonomic 
research  demonstrates  that  typical  P. 
winkleri  from  the  Notom  population  is 
genetically  different  from  typical  P. 
despainii  from  the  San  Rafael  Swell  (M. 
Porter,  Rancho  Santa  Ana  Botanic 
Garden,  Claremont,  California,  pers. 
comm.  1998).  However,  the  two  species 
are  phylogenetically  related,  and  it  has 
been  suggested  (Kass  1990)  that  they  be 
treated  as  varieties  (i.e.  subspecies)  of  P. 
winkleri,  the  first  of  the  two  species  to 
be  described  (Heil  1979;  Welsh  & 
Goodrich  1980).  Occasional  plants 
within  the  northern  portion  of  the  Last 
Chance  population  bear  characteristics 
intermediate  between  P.  winkleri  and  P. 
despainii.  The  two  species  are,  however, 
morphologically  distinct  and 
geographically  separated.  The  Service 


recognizes  P.  winkleri  as  a  species 
distinct  from  P.  despainii.  If  these 
species  are  later  recognized  as 
subspecies,  thoir  designations  as 
threatened  and  endangered  species  will 
remain  valid  because  section  3(15)  of 
the  Act  allows  for  the  Usting  of 
subspecies. 

Previous  Federal  Action 

Federal  actions  relating  to  this  species 
began  when  the  Secretary  of  the 
Smithsonian  Institution  prepared  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report  (House  Document  No.  94-51)  was 
then  presented  to  Congress  on  January 
9.  1975.  On  July  1,  1975,  the  Service 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  formally 
accepting  the  report  as  a  petition  under 
section  4(c)(2)  of  the  Act  (petition 
acceptance  is  now  governed  by  section 
4(b)(3)  of  the  Act),  and  acknowledging 
its  intention  to  review  the  status  of 
those  plants.  Pediocactus  winkleri  was 
not  included  in  the  1975  notice  but  was 
included  as  a  new  candidate  species  in 
the  Federal  Register  notice  of  December 
15,  1980  (45  FR  82480).  The  1980  notice 
included  P.  winkleri  as  a  Category  1 
species.  Category  1  species  were  those 
taxa  for  which  the  Service  had  on  file 
substantial  information  on  the  biological 
vulnerability  and  threats  to  support 
proposing  them  as  endangered  or 
threatened  species. 

Section  4(b)(3)(B)  of  the  1982 
amendments  to  the  Act  required  the 
Secretary  of  the  Interior  to  make  a 
finding  within  1  year  of  receiving  a 
listing  petition  as  to  whether  the  listing 
is  warranted,  warranted  but  precluded 
by  other  pending  proposals  of  higher 
priority,  or  not  warranted.  In  this  case 
a  "warranted  but  precluded"  finding 
was  made.  This  category  requires  a 
finding  each  year  thereafter  until  the 
petitioned  taxa  are  either  proposed  for 
listing  or  a  final  "not  warranted" 
finding  is  made. 

Section  2(b)(1)  of  the  1982 
amendments  further  required  that  all 
petitions  pending  as  of  October  13, 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  To  facilitate 
making  the  necessary  annual 
"warranted  but  precluded"  findings  on 
several  plant  taxa,  the  Service  made  an 
administrative  decision  to  treat  all  the 
plant  candidates  in  Category  1  and 
Category  2  at  that  time  as  if  their  listings 
had  been  petitioned  on  October  13, 
1982.  This  included  species  such  as 
Pediocactus  winkleri  which  was 
included  as  a  candidate  in  the  1980 
Notice  of  Review  but  was  never  the 
subject  of  a  petition.  As  a  result  of  the 
administrative  decision  to  treat  these 


species  as  petitioned.  P.  winkleri  was 
included  in  the  annual  warranted  but 
precluded  findings,  first  published  on 
October  13,  1983. 

In  the  November  28,  1983. 
supplemental  notice  (48  FR  53640).  the 
Service  changed  the  status  of 
Pediocactus  winkleri  from  Category  1  to 
Category  2  as  a  result  of  a  careful  review 
of  the  status  information.  Category  2 
species  were  taxa  for  which  the  Service 
had  information  indicating  the 
appropriateness  of  a  proposal  to  list  the 
taxa  as  endangered  or  threatened  but  for 
which  more  substantial  data  were 
needed  on  biological  vulnerability  and 
threats.  The  Service  discontinued  use  of 
a  category  system  in  the  February  28, 
1996,  Federal  Register  notice  (61  FR 
7596). 

On  September  27.  1985,  the  Service 
published  a  Notice  of  Review  (50  FR 
39526)  replacing  the  1980  notice  and  its 
1983  supplement.  This  Notice  of  Review 
included  Pediocactus  winkleri  as  a 
Category  1  species,  a  change  resulting 
from  a  status  survey  for  P.  winkleri  (Heil 
1984).  which  documented  the 
vulnerability  and  threats  to  this  species. 
The  Service  published  Notices  of 
Review  on  February  21,  1990  (55  FR 
6184)  and  September  27,  1993  (58  FR 
51144).  which  retained  P.  winkleri  as  a 
Category  1  species.  The  Service's 
proposal  to  list  P.  winkleri  as 
endangered  on  October  6.  1993  (58  FR 
52059).  constituted  the  warranted  12- 
month  petition  finding  for  this  species. 
During  the  public  comment  period  on 
the  1993  proposal,  the  Service  received 
substantive  comments  on  information 
contained  in  the  proposal  regarding  the 
threats  to  and  population  numbers  of  P. 
winkleri.  Since  that  time,  the  Service 
has  made  efforts  through  additional 
surveys  to  obtain  the  best  available 
scientific  information  in  making  the 
decision  to  list  P.  winkleri.  The  Service 
believes  this  final  rule  is  an  accurate 
assessment  of  the  population  numbers 
and  threats  faced  by  this  species.  In 
order  to  obtain  and  incorporate  any  new 
scientific  information  into  this  final 
determination  for  P.  winkleri,  and  due 
to  new  information  on  the  species  range 
and  abundance  obtained  by  the  Service 
since  the  comment  period  closed  on 
December  6,  1993  (58  FR  52059),  the 
Service  reopened  the  public  comment 
period  for  30  days  on  June  22.  1998  (63 
FR  33901). 

The  Service  published  Listing  Priority 
Guidance  for  Fiscal  Years  1998  and 
1999  on  May  8,  1998  (63  FR  25502).  The 
guidance  clarifies  the  order  in  which  the 
Service  will  process  rulemakings  giving 
highest  priority  (Tier  1)  to  processing 
emergency  rules  to  add  species  to  the 
Lists  of  Endangered  and  Threatened 


Wildlife  and  Plants  (Lists);  second 
priority  (Tier  2)  to  processing  final 
determinations  on  proposals  to  add 
species  to  the  Lists,  processing  new 
proposals  to  add  species  to  the  Lists, 
processing  administrative  findings  on 
petitions  (to  add  species  to  the  Lists, 
delist  species,  or  reclassify  listed 
species),  and  processing  a  limited 
nvmiber  of  proposed  or  final  rules  to 
delist  or  reclassify  species;  and  third 
priority  (Tier  3)  to  processing  proposed 
or  final  rules  designating  critical  habitat. 
Processing  of  this  proposed  rule  is  a 
Tier  2  action. 

Summary  of  Comments  and 
Recommendations 

In  the  October  6,  1993,  proposed  rule 
and  associated  notifications,  and  the 
June  22, 1998,  notice,  all  interested 
parties  were  requested  to  submit  factual 
reports  or  information  that  might 
contribute  to  the  development  of  a  final 
rule.  Appropriate  Federal  and  State 
agencies,  county  governments,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  were 
requested  to  comment.  Newspaper 
notices  requesting  public  comments 
were  pubUshed  in  The  Salt  Lake 
Tribune  and  the  Deseret  News  on 
November  4,  1993,  and  the  Emery 
County  Progress  on  November  2,  1993. 
In  accordance  with  the  Services'  peer 
review  policy  pubUshed  on  July  1,  1994 
(59  FR  34270),  the  Service  solicited  the 
expert  opinions  of  three  botanists 
regarding  information  contained  in  the 
proposed  rule  and  new  information 
obtained  following  the  proposal  on  the 
species  status.  The  three  reviewers 
chosen  are  associated  with  colleges  and 
universities  and  are  considered  experts 
on  the  species.  All  three  reviewers 
responded  and  concurred  with  the 
Service's  assessment  of  the  threats 
facing  this  species. 

During  the  comment  period  the 
Service  received  a  total  of  twelve 
comment  letters  which  are  addressed  in 
the  following  summary.  Pertinent 
information  received  during  the 
comment  period  has  been  incorporated 
into  this  final  rule. 

Issue  1 :  Botanical  surveys  by  Neese 
(1987),  Heil  (1987),  and  Kass  (1990). 
while  in  or  near  the  habitat  of 
Pediocactus  winkleri,  had  objectives 
other  than  a  specific  inventory  for  P. 
winkleri.  The  population  of  P.  winkleri 
may  be  greater  than  3,500  as  stated  in 
the  proposed  rule,  which  was 
apparently  based  on  the  Heil  (1984) 
status  report  for  P.  winkleri.  The  Heil 
status  report  does  not  document  how 
the  species  population  of  3,500  was 
arrived  at.  Additional  inventory  is 


needed  to  establish  a  more  accurate 
species  population  number. 

Service  Response:  From  the  close  of 
the  initial  1993  comment  period  on 
December  6,  1993,  several  additional 
surveys  and  studies  were  conducted 
(Fish  and  Wildlife  Service  1994;  1997; 
Kass  1997;  D.  Clark,  pers.  comm.  1998). 
As  described  above  in  the 
"Backgroimd"  section,  these  surveys 
documented  a  larger  population  than 
was  known  in  1993  and  give  a  better 
understanding  of  the  natural  and  human 
caused  impacts  to  the  species.  Surveys 
through  1998  have  documented  actual 
numbers  of  Pediocactus  winkleri  plants 
at  about  5,800  (Fish  and  Wildlife 
Service  1997,  Kass  1997,  D.  Clark,  per. 
comm.  1998).  Based  on  these  most 
recent  surveys,  the  Service  concurs  with 
estimates  by  the  BLM  that  P.  winkleri 
occurs  in  four  populations  with  a  total 
number  of  approximately  20,000  plants, 
which  results  fi-om  acceptable 
extrapolation  of  direct  survey  counts 
(Kass  1997;  Fish  and  Wildlife  Service 
1994,  1997;  D.  Clark,  pers.  comm.  1998). 

Issue  2:  The  Service  should  resolve 
the  taxonomic  relationship  between 
Pediocactus  despainii  and  P.  winkleri 
before  final  listing.  Distinguishing 
between  the  two  species  in  wild 
populations  is  difficult. 

Service  Response:  Pediocactus 
despainii  and  P.  winkleri  are  currently 
considered  separate  species  in  all 
taxonomic  treatments  involving  those 
species  in  regional  floras  (Welsh  et  al. 
1993)  and  in  monographic  treatments  of 
the  genus  (Heil  et  al.  1981;  K.  Heil,  pers. 
comm.  1994,  1998).  However,  the  two 
species  are  phylogenetically  related,  and 
it  has  been  suggested  (Kass  1990)  that 
they  be  treated  as  varieties  of  P. 
winkleri.  the  first  of  the  two  species  to 
be  described  (Heil  1979;  Welsh  & 
Goodrich  1980).  Plant  taxonomists 
working  specifically  on  this  genus  have 
no  information,  at  this  time,  which 
would  warrant  an  alternative  taxonomic 
treatment  (Welsh  et  al.  1993;  K.  Heil, 
pers.  comm.  1994,  1998;  M.  Porter,  pers. 
comm.  1994,  1998). 

The  two  species  are  morphologically 
distinct  and  geographically  separated  as 
discussed  above  in  the  above 
"Background"  section.  Pediocactus 
winkleri  has  uniformly  smaller  seeds 
than  P.  despainii.  P.  winkleri  areoles 
(the  basal  structure  at  the  tip  of  stem 
tubercles  which  forms  the  base  fi-om 
which  the  spines  arise)  are  wooly  with 
dense  villous  hairs.  P.  despainii  areoles 
are  naked  except  for  its  spines.  These 
facts  strongly  suggest  the  current 
taxonomic  classification  is  accurate  (K. 
Heil,  pers.  comm.  1993).  Recent 
cytotaxonomic  research  indicates  that 
the  P.  winkleri  and  P.  despainii  are 


taxonomically  distinct  (M.  Porter,  pers. 
comm.  1998). 

Issue  3:  Recreational  off-road  vehicle 
(ORV)  use  is  not  affecting  all 
populations  of  Pediocactus  winkleri. 
The  heaviest  ORV  use  in  the  Notom  area 
occurs  outside  the  species'  occupied 
habitat.  The  Hartnet  site  is  located 
vdthin  Capitol  Reef  National  Park  where 
no  ORV  use  is  occurring.  P.  winkerii's 
characteristic  of  shrinking  underground 
during  its  vegetative  stage  naturally 
protects  the  species  and  it  is  only 
vulnerable  during  its  spring  flowering 
period.  The  BLM  has  restricted  ORV  use 
in  the  Price  Resource  Area  within  P. 
winkleri  habitat. 

Service  Response:  ORV's  are  affecting 
all  of  the  species'  populations  to  some 
degree,  with  the  exception  of  the  Last 
Chance  population  where  no  ORV  use 
occurs.  Locally  heavy  use  occurs  with 
observed  adverse  impacts  in  the  Perron 
population.  Although  ORV  use  does  not 
occur  in  that  portion  of  the  Hamet 
population  contained  within  Capitol 
Reef  National  Park,  the  remainder  of 
this  population  occurs  on  BLM  land  and 
is  subject  to  ORV  use.  Occupied 
Pediocactus  winkleri  habitat  within  the 
BLM  portion  of  the  Hartnet  population 
experiences  frequent  ORV  spillover 
fi-om  the  adjacent  Dry  Wash  area  where 
heavy  ORV  use  occurs.  The  Service 
agrees  that  the  heaviest  ORV  use  occurs 
outside  of  occupied  habitat  in  the 
Notom  area,  however,  this  population 
also  experiences  frequent  ORV  spillover 
use  (K.  Heil.  pers.  comm.  1993;  Fish  and 
Wildhfe  Service  1994.  1997;  Wayne 
Luddington,  Bureau  of  Land 
Management.  Price.  Utah.  pers.  comm. 
1996.  1997).  The  BLM  ORV  restrictions 
in  the  Price  Resource  Area  are  for  and 
within  populations  of  P.  despainii.  a 
listed  endangered  species,  not  P. 
winkleri.  Regarding  the  characterisic  of 
the  species  to  shrink  underground  see 
discussion  under  Factor  A. 

Is^ue  4:  Livestock  trampling  is  a 
minimal  and  decreasing  threat  to 
Pediocactus  winkleri.  The  BLM  has 
reduced  livestock  grazing  levels  in  all  P. 
winkleri  habitat,  in  some  cases  to  less 
than  20%  of  previous  levels. 

Service  Response:  The  Service  is 
aware  of  adverse  impacts  to  this  cactus 
from  livestock  trampling.  Recent  survey 
and  habitat  monitoring  information 
show  that  livestock  trampling  continues 
to  kill  Pediocactus  winkleri  plants  (K. 
Heil.  pers.  comm.  1993;  Fish  and 
Wildlife  Service  1994.  1997).  This 
species  is  poorly  adapted  to  the  impacts 
of  large,  sharp-hoofed  ungulates,  and 
plants  are  easily  dislodged  and  killed  by 
domestic  fivestock  herds  moving 
through  its  habitat.  This  trampling 
impact  is  most  damaging  during  periods 
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when  the  soil  surface  is  wet.  These 
conditions  occur  most  commonly 
during  mild  winter  and  early  spring 
days  when  livestock  grazing  is  most 
intense  in  the  species'  desert  range 
habitat.  Most  of  the  reduction  in 
livestock  grazing  within  Capitol  Reef 
National  Park  occurred  in  the  southern 
portions  of  the  Park  outside  the  species' 
range.  However,  the  Service 
acknowledges  that  this  threat  is 
decreasing  and  is,  at  present  and  by 
itself,  a  low  level  chronic  threat,  not  a 
high  level  acute  threat. 

Issue  5:  Mining  and  mining  claim 
assessment  work  for  gypsum  and 
uranium  is  a  minimal  and  decreasing 
threat  to  Pediocactus  winkJeh.  Known 
occurrences  of  gypsum  in  the  vicinity  of 
P.  winkleri  populations  occur  in  the 
Carmel  Formation  which  is  not  habitat 
for  the  species.  Development  of  known 
occurrences  of  uranium  have  only  a 
slight  potential  to  affect  the  species. 
Current  low  prices  for  uranium  ore  are 
expected  to  decrease  interest  in 
prospecting  and  mining  claim 
assessment  work  within  the  range  of  the 
species.  Changes  in  regulations  affecting 
mining  claim  assessment  activities  are 
expected  to  decrease  surface 
disturbance  associated  with  mining 
claim  assessment  work. 

Service  Response:  The  Service  has 
noted  the  above  comment  and  has 
revised  the  final  rule  appropriately.  The 
recent  development  of  a  mine  for  high 
quality,  cosmetic  grade  bentonite  clay  is 
adversely  affecting  the  species  in  the 
Last  Chance  Desert  (Fish  and  Wildlife 
Service  1994,  1997).  Mining  claims 
cover  the  entire  Last  Chance  Desert 
population  of  Pediocactus  winkleri.  Oil 
and  gas  activity  is  directly  affecting  the 
Ferron  population.  A  portion  of  this 
population  was  lost  to  a  gas  well.  A 
portion  of  the  Hartnet  population  is  in 
an  oil  and  gas  lease  area. 

Issue  6:  A  commenter  questioned 
whether  or  not  the  Notom  Pediocactus 
winkleri  population  has  experienced  an 
80  percent  loss  of  its  individuals  to 
collectors.  Another  commenter 
questioned  a  statement  in  the  June  22, 
1998.  notice  reopening  the  comment 
period  that  the  FWS  estimation  of  the 
population  size  at  Notom  has  declined 
from  about  2.000  individuals  in  1984  to 
an  estimated  700  individuals  in  1997. 

Service  Response:  In  the  1993 
proposal,  the  Service  estimated  that 
about  80  percent  of  the  plants  in  the 
Notom  area  were  taken  by  plant 
collectors  over  the  last  10  years.  The 
Service  has  revised  this  final  rule  to 
Indicate  that  only  the  portion  of  the 
Notom  population  in  the  area  of  the 
monitoring  tremsect  has  undergone  a 
significant  reduction  in  numbers  of 


plants  primarily  from  collection.  In 
1984  the  Service  established  a 
monitoring  transect  in  the  Notom 
population  of  Pediocactus  winkleri  in  an 
easily  accessible  area  that  cactus 
collectors  frequent  (Fish  and  Wildlife 
Service  1994,  1997).  The  Service  has 
periodically  monitored  this  transect, 
usually  at  2-year  intervals.  The  P. 
winkleri  population  along  this  transect 
declined  from  53  plants  in  1984  to  zero 
plants  in  1997.  Overall  the  population 
in  the  immediate  vicinity  of  the 
monitoring  transect  declined  from  387 
individuals  in  1994  to  221  in  1997  (Fish 
and  Wildlife  Service  1997).  The  Service 
feels  that  this  loss  of  plants  is  primarily 
attributed  to  collection,  however,  other 
factors  including  the  characteristic  of 
this  species  to  remain  underground 
during  dry  years  may  have  contributed 
to  a  higher  estimate  of  plant  loss  then 
has  really  occurred.  The  spring  1998 
survey  estimated  the  entire  Notom 
population  at  about  4,000  individuals. 

The  Service,  during  its  1997  survey  of 
the  Notom  population,  discovered  27 
shovel  marks  within  the  occupied 
habitat  of  this  species.  These  marks 
were  at  the  locations  of  plants  last 
observed  in  1994  and  missing  in  1997, 
and  are  obviously  the  remains  of  an 
effort  to  exploit  this  horticulturally 
desirable  species.  Most  field  collected 
cacti,  however,  are  collected  using 
smaller  garden  trowels,  and 
consequently  excavation  scars  are 
usually  not  noticeable  after  a  few 
months. 

Issue  7:  The  BLM  has  the  ability  to 
manage  for  the  conservation  of 
candidate  species  on  lands  under  their 
jurisdiction  and  can  control  collection 
of  the  species. 

Service  Response:  Collection  of 
desirable  small  rare  cacti  is  a  difficult 
action  to  detect  and  to  control.  The 
recognition  and  protection  offered  a 
listed  species  under  the  Act  focuses 
resources  for  its  preservation  and 
recovery,  and  reinforces  the  actions  of 
the  BLM  and  other  Federal  agencies 
through  sections  7  and  9  of  the  Act  for 
conservation  of  the  species.  The  Usting 
of  species  under  the  Act  focuses  the 
management  actions  of  all  Federal 
agencies  to  provide  active  conservation 
and  protection  for  listed  species  and 
provides  opportunities  for  States  to 
assist  in  plant  conservation  under 
Section  6  of  the  Act. 

Issue  8:  People  living  in  an  area  where 
endangered  species  are  proposed  for 
listing  should  be  informed  in  time  to  be 
able  to  comment  and  to  hold  public 
hearings. 

Service  Response:  One  commenter 
requested  a  2-  to  3-year  comment  period 
and  also  requested  that  a  public  hearing 


should  be  held.  This  was  the  only 
request  for  a  public  hearing  and  the 
request  was  not  received  during  the 
specified  open  comment  period. 

As  statea  previously,  immediately 
after  publication  of  the  proposed  rule  on 
October  6, 1993,  the  Service  contacted 
all  known  interested  parties  (i.e., 
Federal  and  State  agencies,  county 
governments,  scientific  organizations, 
and  others),  and  comments  were 
solicited  from  them.  In  addition, 
newspaper  notices  requesting  public 
comments  were  published  (between 
November  2  and  4,  1993)  in  three 
newspapers  that  cover  the  potentially 
affected  area.  Thus,  the  Service  beHeves 
that  adequate  time  was  given  to  receive 
requests  for  public  hearings. 

The  Service  specified  that  public 
hearing  requests  must  be  received  by 
November  23, 1993.  and  no  such  request 
was  received  by  that  date.  However,  at 
the  request  of  Emery  County,  a 
representative  of  the  Service  met  with 
county  officials  to  explain  the  Service's 
rationale  for  proposing  to  list  the 
species,  and  to  receive  the  County's 
comments.  The  Emery  County 
commissioners  were  concerned  that  the 
listing  of  Pediocactus  winkleri  would 
interfere  with  the  economic  activities  of 
grazing  and  mining  within  their  County. 
These  concerns  were  also  expressed  in 
writing.  The  Service  recognizes  that 
potential  restrictions  in  land  use  to 
protect  this  cactus  could  limit  some 
future  mining  development  plans  and 
livestock  grazing  activities  on  Federal 
lands  within  the  species'  range.  P. 
winkleri  has  a  limited  distribution  and 
therefore  widespread  restrictions  on 
these  activities  on  public  lands  in 
Emery  and  Wayne  counties  is  not 
anticipated.  The  Service  reopened  the 
public  conmient  period  again  on  June 
22, 1998.  The  second  comment  period 
closed  on  July  22, 1998.  The  Service 
received  four  conmients  during  the 
reopened  comment  period  and  has 
incorporated  new  information  provided 
during  the  comment  period  in  this 
finding. 

Issue  9:  The  BLM  beUeves  that  threats 
to  the  species  have  not  been  adequately 
quantified,  have  lessened  since  the 
proposed  rule  was  pubUshed,  and  that 
species'  protection  under  a  conservation 
agreement  would  be  more  appropriate 
than  listing. 

Service  Response:  Threats  to  the 
species  continue  imabated  since  the 
proposed  rule  was  pubUshed  in  October 
1993.  Evidence  of  take  was  documented 
not  only  at  a  specific  transect  which  has 
been  monitored  since  1984,  but  also 
fi^m  site  visits  where  photographs  of 
cattle  trampUng,  collecting,  and  ORV 
loss  were  documented.  These  losses  are 
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not  natural  losses  which  could  be 
expected  to  occur  but  losses  which 
could  be  prevented  through  stricter 
regulation  and  enforcement  activities. 
The  Service  commends  the  BLM  for 
initiating  the  "Pediocactus  winkleri  and 
Pediocactus  despainii  Conservation 
Agreement  and  Strategy"  and  for  its 
anticipated  future  implementation.  The 
proposed  agreement  contains  strategies 
which,  if  implemented  over  time,  would 
assist  in  the  recovery  of  both  species  of 
cactus.  However,  the  agreement  is  in 
draft  form  and  is  not  signed.  As  such, 
the  Service  is  not  able  to  consider  the 
effectiveness  of  this  agreement  in 
reducing  or  eliminating  the  threats  to 
this  species  in  the  future  as  part  of  the 
decision  to  list. 

Copies  of  the  listing  proposal  were 
provided  to  three  professional  botanists 
with  research  experience  with  rare  flora 
including  Pediocactus  winkleri.  The 
supplemental  population  information 
provided  by  BLM  was  also  forwarded 
for  their  review.  The  three  reviewers 
continue  to  support  listing  due  to 
continued  threats  to  the  species. 

The  Service  does  not  believe  that  the 
larger  numbers  of  Pediocactus  winkleri 
found  in  BLM's  most  recent  data  is  a 
function  of  reduced  threat,  but  instead 
is  a  function  of  the  increased  effort  put 
forth  to  find  individual  plants.  Most 
surveys  up  until  this  year  were 
conducted  by  one  or  two  individuals 
with  limited  resources.  More  recent 
BLM  surveys  were  conducted  by  four  or 
more  individuals  over  a  period  of 
several  weeks. 

Even  though  the  increased  surveys 
resulted  in  increased  numbers  of 
Pediocactus  winkleri,  the  threats  to  the 
species  have  not  diminished  to  the 
point  that  the  species  does  not  need 
protection  under  the  Act.  The  Service 
therefore  beHeves  hsting  as  threatened 
is  justified  as  described  in  the  following 
sections. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  of  all 
available  information,  the  Service  has 
determined  that  Pediocactus  winkleri 
should  be  listed  as  a  threatened  species. 
Procedures  found  in  section  4(a)(1)  of 
the  Act  and  regulations  implementing 
the  listing  provisions  of  the  Act  (50  CFR 
part  424)  were  followed.  A  species  may 
be  determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  P.  winkleri  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  arrange.  The 
small,  restricted  populations  of 


Pediocactus  winkleri  make  the  species 
highly  vulnerable  to  human-caused 
habitat  disturbances.  ORV  activity, 
mineral  development,  road  and  utility 
corridor  development,  and  livestock 
trampling  have  adverselv  affected  this 
species  (Heil  1984,  1987;  Heil,  pers. 
comm.  1993;  Neese  1987;  Fish  and 
WildHfe  Service  1994.  1997).  This 
species  is  especially  vulnerable  during 
the  spring  flowering  period  when 
seasonally  moist  soils  make  it 
susceptible  to  damage  and  mortality 
from  surface  disturbance  of  its  habitat. 
The  species  is  easily  dislodged  by 
domestic  hvestock  and  ORV's  during 
periods  when  the  soil  is  wet.  ORV  use 
and  livestock  grazing  are  most  intense 
during  the  mild  spring  season  when  the 
species  is  most  vulnerable  to  habitat 
disturbemce.  During  periods  of  drought, 
these  cacti  do  not  protrude  above 
ground  level,  thus  rendering  them  less 
susceptible  to  livestock  trampling  and 
damage  by  ORV  activity.  However,  the 
species  forms  flower  buds  in  the 
autumn  that  persist  over  winter  (Heil  et 
al.  1981).  These  flowering  buds  at  the 
ground  surface  level  are  very  vulnerable 
to  surface  disturbance. 

A  considerable  portion  of  the  habitat 
of  this  species,  as  well  as  individual 
plants,  are  being  damaged  by  ORV 
activity  (Heil  1984,  Neese  1987;  Fish 
and  Wildhfe  Service  1994,  1997).  At  the 
northern  and  southern  limits  of  the 
species'  range,  occupied  Pediocactus 
winkleri  habitat,  located  on  sparsely 
vegetated  slopes  in  readily  accessible 
areas,  is  adjacent  to  heavily  used  ORV 
recreational  areas,  and  is  being 
impacted  by  ORV  activity.  Except  for 
habitat  within  Capitol  Reef  National 
Park  and  the  Last  Chance  population  on 
BLM  lands,  the  remaining  habitat  of  P. 
winkleri  is  experiencing  similar  but 
lesser  impacts  from  ORV  activity  (Fish 
and  Wildhfe  Service  1997).  Hard-tired 
ORVs  such  as  motorcycles  and  four 
wheel  drive  trucks  and  other  highway 
vehicles  are  most  damaging  to  the 
species.  These  hard-tired  vehicles  car 
cause  damage  and  mortality  even  when 
the  plant  is  dormant.  Increased  erosion 
as  a  consequence  of  ORV's  damaging  the 
natural  desert  pavement  and 
cryptogamic  crust  potentially  increases 
the  species'  exposure  to  losses  from 
extreme  weather  events  which  occur  in 
the  area. 

Livestock  tramphng  has  affected  every 
population  of  this  cactus  including 
those  in  Capitol  Reef  National  Park  (the 
Park  is  not  closed  to  livestock  grazing). 
According  to  the  BLM,  hvestock  use  in 
areas  of  Pediocactus  winkleri  habitat  has 
decreased  in  recent  years,  but  the 
impacts  of  trampling  to  some 
populations  continue  (Heil.  pers.  comm. 


1993;  Fish  and  Wildlife  Service  1994. 
1997).  The  Service  beheves  grazing  and 
trampling  impacts  are,  for  the  most  part, 
more  chronic  than  acute  and  rarely 
impact  more  than  one  percent  of  the 
population  each  year.  Individuals  lost 
due  to  livestock  tramphng  probably 
could  be  replaced  by  natural 
recruitment  from  the  populations'  seed 
bank.  However,  cumulative  impacts 
from  collecting,  locaUzed  ORV 
destruction,  and  natural  losses  from 
disease  and  parasitism  are  at  sufficient 
levels  in  some  portion  of  the  species' 
range  (i.e.  Notom  and  Ferron 
populations)  that  population  viability  is 
impaired. 

"The  habitat  of  Pediocactus  winkleri 
contains  bentonife  clay,  oil  and  gas  and 
some  uranium  ore  deposits.  The 
development  of  these  mineral  and 
petroleum  -deposits  and  surface 
disturbance  by  annual  assessment  work 
has  directly  affected  the  species. 
Currently,  oil  and  gas  field  development 
activities  are  impacting  the  Ferron 
population.  This  activity  has  destroyed 
individual  plants  and  occupied  habitat. 
Over  eighty  percent  of  the  area  occupied 
by  the  Ferron  population  is  leased  for 
oil  and  gas  (Fish  and  Wildlife  Ser\'ice 
1997).  In  addition,  bentonite  clay 
mining  has  impacted  the  Last  Chance 
population  by  destroying  individual 
plants  and  occupied  habitat  (W. 
Luddington,  pers.  comm.  1994,  1996, 
and  1997).  Much  of  the  Last  Chance 
population  is  in  areas  with  registered 
mining  claims  (Fish  and  Wildlife 
Service  1997).  The  transfer  of  mining 
claim  patents  from  the  Public  domain  to 
private  ovraership  is  not  affected  by  the 
Act.  Unauthorized  utility  and  road 
development  within  the  species'  Notom 
population  caused  individual  plant 
mortality  and  habitat  degradation  in 
1995  and  remains  a  potential  threat  to 
the  species  (Fish  and  Wildlife  Service 
1997). 

B.  CX'er-utilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Pediocactus  winkleri  is  an 
attractive  small  cactus,  especially  when 
it  is  in  flower.  Although  difficult  to 
cultivate  in  most  horticultural  settings, 
this  rare  plant  is  highly  desired  in 
cactus  collections  and  gardens  and  has 
been  sought  by  both  hobbv  and 
commercial  cactus  collectors 
(Hochstatter  1990,  Heil  1984,  Heil.  pers. 
comm.  1993.  1998).  The  fact  that  this 
species  is  difficult  to  maintain  in  garden 
settings  stimulates  a  continual  demand 
for  replacement  plants  as  cultivated 
garden  and  greenhouse  plants  die. 
Cactus  collectors  are  active  in  the 
Colorado  Plateau,  going  fi-om  the  habitat 
of  one  species  of  Pediocactus  to  the  next 
to  collect  a  complete  set  of  the  genus 
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(Heil,  pars.  comm.  1994;  Fish  and 
Wildlife  Service  1994.  1997).  A  portion 
of  the  Notom  population  of  P.  winkleri 
has  been  severely  reduced  primarily 
from  losses  to  plant  collectors  (Heil 
1984  and  U.S.  Fish  and  Wildhfe  Service 
1997)  (Also  discussed  under  Issue  6).  In 
addition  to  the  Notom  population,  the 
Hartnet  and  Ferron  populations  are 
highly  vulnerable  to  specimen 
collecting  due  to  their  ease  of  access  and 
their  being  known  to  cactus  collectors 
(Heil  1984.  and  Fish  and  Wildlife 
Service  1994.  1997). 

C.  Disease  or  predation.  Because  of  its 
small  size  and  the  shortness  of  its 
spines,  this  species  of  cactus  is  less 
protected  from  animals  than  other,  more 
spiny  species.  The  effects  of  livestock 
grazing  on  desert  vegetation  may 
produce  indirect  impacts  on 
Pediocactus  winkleri  populations.  The 
desert  range  of  P.  winkleri  had  ver\- 
sparse  use  by  large,  wild  ungulates  prior 
to  the  introduction  of  domestic 
livestock.  Livestock  grazing  has  caused 
changes  in  the  floristic  composition  of 
the  species'  desert  ecosystem  with  the 
introduction  of  weeds.  These 
introduced  weeds  have  the  potential  to 
outcompete  over  the  long  term,  and  to 
eventually  reduce  or  displace  native 
species,  including  P.  winkleri.  The 
effects  of  livestock  trampling  are 
discussed  in  Factor  "A"  above.  This 
species  is  also  susceptible  to  natural 
infestations  of  beetle  larvae  which  will 
kill  an  individual  within  two  years  of 
initial  infestation  (Fish  and  Wildlife 
Service  1994). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  There  are  no 
Federal  or  State  laws  or  regulations 
directly  protecting  Pediocactus  winkleri 
or  its  habitat.  The  National  Park  Service 
(NFS)  restricts,  and  in  most  cases 
forbids,  the  collection  of  plants  and 
plant  materials  from  National  Parks.  The 
BLM  Manual  6840  (Special  Status 
Species  Management)  states  that  "The 
BLM  shall  carry  out  management, 
consistent  with  multiple  use.  for  the 
conservation  of  candidate  species  and 
their  habitats  and  shall  ensure  that 
actions  authorized,  funded,  or  carried 
out  do  not  contribute  to  the  need  to  list 
any  of  these  species  as  Threatened  or 
Endangered."  The  BLM  has  the 
authority  to  control  the  removal  of 
vegetative  materials  from  Federal  lands 
under  its  management  and  presently 
requires  a  permit  to  collect  plant 
species.  Current  BLM  pohcy  is  to 
require  a  permit  to  collect  any  cactus 
from  the  habitat  area  of  P.  winkleri. 
However,  this  species  has  populations 
that  are  scattered  over  remote  country, 
thus  making  protection  from 
unauthorized  collecting  difficult,  even 


in  Capitol  Reef  National  Park.  The  Utah 
Forest  Products  Act  requires  proof  of 
ownership  to  harvest  or  transport  native 
vegetation  from  State,  private,  and 
Federal  wildlands  in  Utah.  Listing  of  P. 
winkleri  would  also  provide  for  greater 
statutory  protection  and  a  more 
stringent  penalty  for  take.  Therefore,  a 
greater  deterrent  for  taking  the  species 
would  be  established. 

The  species  is  listed  in  Appendix  I  of 
The  Convention  of  International  Trade 
in  Endangered  Species  of  Wild  Fauna 
and  Flora  (CITES).  CITES  import  and 
export  permits  are  generally  required  for 
international  trade  in  Appendix  I 
species,  and  permits  are  not  allowed  for 
commercial  shipments.  The  small  size 
of  these  species  makes  them  easy  to 
hide  and  therefore  hard  to  detect  in 
international  commerce. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Pediocactus  winkleri  is  restricted  to  a 
limited  geographic  area  with  scattered, 
isolated  occurrences  and  relatively  low 
population  numbers  per  occurrence, 
which  render  this  cactus  vulnerable  to 
human  disturbances.  These  additional 
stresses  to  the  plant  may  exacerbate 
natural  disturbances  to  populations  of 
this  species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  As  described  under  the  Act,  a 
species  should  be  found  to  be 
endangered  if  the  species  is  in  danger  of 
becoming  extinct  throughout  all  or  a 
significant  portion  of  its  range.  The  term 
threatened  is  defined  as  likely  to 
become  endangered  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range.  In  the 
proposed  rule,  Pediocactus  winkleri  was 
proposed  to  be  listed  as  an  endangered 
species.  With  the  new  information 
collected  on  this  species  since  the 
proposed  rule  the  Service  has  found  that 
the  population  numbers  are  larger  than 
previously  estimated.  Based  on  a 
reevaluation  of  the  population  numbers 
and  threats,  the  preferred  action  is  to  list 
P.  winkleri  as  threatened.  Collection  has 
been  documented  in  a  portion  of  the 
Notom  population  to  significantly  lower 
its  numbers  and  is  considered  a  primary 
threat  to  the  Hartnet  and  Ferron 
population.  Surface  disturbances  are 
impacting  the  ecosystem  in  which  the 
species  occurs  and  may  increase  in  the 
future,  especially  from  recreational  ORV 
use.  However,  in  an  effort  to  eliminate 
soil  compaction  and  plant  destruction, 
the  draft  BLM  Conservation  Agreement 
and  Strategy  will  restrict  ORV  use  to 
existing  roads  and  trails  through  the 


preparation  of  a  managment  plan. 
Because  of  new  information  indicating  a 
relatively  larger  population  of  P. 
winkleri,  and  the  expected 
implementation  of  a  Conservation 
Agreement  and  Strategy  aimed  at 
reducing  and  eliminating  threats  to  P. 
winkleri.  threatened  status  is  a  more 
accurate  assessment  of  the  current 
condition  of  this  species.  For  the 
reasons  given  below,  it  is  not  prudent  to 
designate  critical  habitat  at  this  time. 

Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as:  (i)  the  specific 
areas  within  the  geographical  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 
"Conservation"  means  the  use  of  all 
methods  and  procedures  that  are 
necessary  to  bring  the  species  to  the 
point  at  which  the  measures  provided 
pursuant  to  the  Act  are  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12(a))  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  concurrently  with 
determining  a  species  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  this  species  at  this  time. 
Service  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(i)  The  species  is  threatened  by  taking 
or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  such 
threat  to  the  species,  or  (ii)  such 
designation  of  critical  habitat  would  not 
be  beneficial  to  the  species. 

As  noted  under  Factor  B  in  the 
"Summary  of  Factors  Affecting  the 
Species",  Pediocactus  winkleri  is 
threatened  by  collection,  an  activity 
difficult  to  prevent.  The  listing  of 
species  as  endangered  or  threatened 
publicizes  their  rarity  and  may  make 
them  more  susceptible  to  collection. 
The  publication  of  precise  maps  and 
descriptions  of  critical  habitat  would 
make  P.  winkleri  more  vulnerable  to 
collection.  Precise  maps  could  also 
threaten  more  remote  areas  of  P. 
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winkleri  habitat,  currently  not  subject  to 
collection,  by  providing  specific 
location  information  to  cactus 
collectors.  The  Service  feels  that 
publication  of  precise  maps  for  this 
species  along  with  this  final  listing  rule 
would  put  this  species  at  greater  risk  of 
collection  by  cactus  enthusiasts  given 
the  well  documented  history  of  previous 
collections. 

Critical  habitat  designation,  by 
definition,  directly  affects  only  Federal 
agency  actions*.  P.  winkleri  occiu-s 
entirely  on  lands  under  Federal  (BLM 
and  NFS)  m£magement.  Federal  actions 
that  might  affect  this  species  and  its 
habitat  include  activities  such  as 
mining,  grazing,  and  ORV  use.  Such 
activities  would  be  subject  to  review 
under  section  7(a)(2)  of  the  Act,  whether 
or  not  critical  habitat  was  designated. 
Section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  Federal 
actions  satisfying  the  standard  for 
adverse  modification  are  nearly  always 
found  to  also  jeopardize  the  species 
concerned,  and  the  existence  of  critical 
habitat  designation  does  not  materially 
affect  the  outcome  of  consultation.  The 
Service  recognizes  that  there  may  be 
some  benefit  in  designating  critical 
habitat  for  highly  endangered  species 
whose  survival  and  recovery  depend 
upon  expansion  of  range  and  numbers 
into  currently  unoccupied  habitat. 
However,  this  is  not  the  case  for  P. 
winkleri  which  is  being  listed  as 
threatened  and  does  not  require 
imoccupied  habitat  for  its  survival  or 
recovery.  Habitat  protection  for  P. 
winkleri  can  be  accomplished  through 
the  section  7  jeopardy  standard  and 
there  would  be  no  benefit  from 
designating  critical  habitat  for  this 
species. 

Both  the  BLM  and  MPS  are  actively 
involved  in  the  management  and 
monitoring  of  Pediocactus  winkleri  and 
are  aware  of  the  threats  facing  this 
species.  BLM  has  drafted  a  Conservation 
Agreement,  with  the  assistance  of  the 
NFS  and  other  partners,  aimed  at 
reducing  and  eliminating  identified 
threats  to  P.  winkleri.  Designation  of 
critical  habitat  would  not  increase  the 
commitment  or  management  efforts  of 
the  BLM  or  NFS.  The  Service  beUeves 
that  protection  of  P.  winkleri  will  be 
better  addressed  through  the  recovery 
process  and  through  section  7(a)(2)  of 
the  Act,  as  amended. 

The  Service  finds  that  the  designation 
of  critical  habitat  is  not  prudent  because 
of  the  increase  of  threat  firom  collection 
which  far  outweighs  any  benefit  that 


might  be  gained  from  identifying  areas 
in  need  of  special  protection.  The 
Service  feels  that  recovery  of  the  species 
will  be  accomplished  more  effectively 
with  the  current  coordination  process 
that  the  Service  has  established  with  the 
BLM  and  MPS. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  results  in 
public  awareness  and  conservation 
actions  by  Federal,  State,  and  local 
agencies,  private  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  insure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  the  species  or  to  destroy  or 
adversely  modify  its  critical  habitat.  If  a 
Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Pediocactus  winkleri  occius  on 
Federal  lands  managed  by  the  BLM  and 
the  NFS.  Both  of  these  Federal  agencies 
are  responsible  for  insuring  that  all 
activities  and  actions  on  lands  that  they 
manage  are  not  likely  to  jeopardize  the 
continued  existence  of  P.  winkleri. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 


possession  the  species  from  areas  under 
Federal  jurisdiction.  In  addition,  for 
plants  listed  as  endangered,  the  Act 
prohibits  the  mahcious  damage  or 
destruction  on  areas  under  Federal 
jurisdiction  and  the  removal,  cutting, 
digging  up,  or  damaging  or  destroying  of 
such  plants  in  knowing  violation  of  any 
State  law  or  regulation,  including  State 
criminal  trespass  law.  Section  4(d) 
allows  for  the  provision  of  such 
protection  to  tiireatened  species  through 
regulation.  This  protection  may  apply  to 
this  species  in  the  future  if  regulations 
are  promulgated.  Seeds  from  cultivated 
specimens  of  threatened  plants  are 
exempt  from  these  prohibitions 
provided  that  a  statement  of  "cultivated 
origin"  appears  on  their  conteuners. 
Certain  exceptions  to  the  prohibitions 
apply  to  agents  of  the  Service  and  State 
conservation  agencies. 

The  Act  and  50  CFR  17.72  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  plants  under 
certain  circumstances.  Such  permits  are 
available  for  scientific  purposes  and  to 
enhance  the  propagation  or  survival  of 
the  species.  For  threatened  plants, 
permits  also  are  available  for  botanical 
or  horticultural  exhibition,  educational 
purposes,  or  special  purposes  consistent 
with  the  purposes  of  the  Act.  It  is 
anticipated  that  permits  will  be  sought 
for  cultivated  specimens,  which  are 
currently  available  through  domestic 
and  international  nurseries.  Requests  for 
copies  of  the  regulations  regarding  listed 
species  and  inquiries  about  prohibitions 
and  permits  may  be  addressed  to  the 
Regional  Director,  U.S.  Fish  and 
Wildhfe  Service.  P.O.  Box  25486, 
Denver  Federal  Center,  Denver. 
Colorado  80225;  telephone  number  303- 
236-7398;  facsimile  number  303-236- 
0027.  Information  collections  associated 
with  these  permits  are  approved  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  assigned  Office  of 
Management  and  Budget  clearance 
number  1018-6649.  For  additional 
information  concerning  these  permits 
and  associated  requirements,  see  50  CFR 
17.72. 

On  July  29,  1983,  Pediocactus 
winkleri  was  included  in  Appendix  I  of 
CITES.  Appendix  1  species  generally 
require  both  an  export  and  import 
permit  before  international  shipment  of 
this  species  can  occur.  Such  shipment  is 
strictly  regulated  by  CITES  party  nations 
to  prevent  effects  that  may  be 
detrimental  to  the  species'  survival. 
Generally,  the  import  or  export  of  an 
Appendix  I  species  caimot  be  allowed  if 
it  is  for  primarily  commercial  purposes. 
If  plants  are  certified  as  artificially 
propagated,  however,  international 
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shipment  requires  only  export 
documents  under  CITES,  and 
commercial  shipments  may  be  allowed. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1,  1994  (59  PR  34272),  to  identify 
to  die  maximum  extent  practicable  at 
the  time  a  species  is  listed  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  this  listing  on  proposed  and  ongoing 
activities  within  the  species'  range.  The 
Service  believes  the  following  actions 
would  not  be  likely  to  result  in  a 
violation  of  section  9: 

(1)  Activities  authorized,  funded,  or 
carried  out  by  Federal  agencies  (e.g., 
grazing,  ORV  activity,  mining)  when 
such  activity  is  conducted  in 
accordance  with  any  reasonable  and 
prudent  measures  given  by  the  Service 
in  a  consultation  conducted  under 
section  7  of  the  Act; 

(2)  Casual,  dispersed  human  activities 
on  foot  (e.g.,  sight  seeing,  photography, 
hiking). 

The  Service  believes  that  the 
following  activities  would  likely  result 
in  a  violation  of  section  9: 

(1)  Unauthorized  collection  and 
knowingly  damaging  Pediocactus 
winkJeri  plants; 

(2)  Interstate  or  foreign  commerce  and 
import/export  without  previously 
obtaining  an  appropriate  permit. 
Permits  to  conduct  activities  are 
available  for  purposes  of  scientific 
research  and  enhancement  of 
propagation  or  survival  of  the  species. 

(3)  Use  of  herbicides  or  pesticides  in 
violation  of  label  restrictions. 


Other  activities  not  identified  above 
will  be  reviewed  on  a  case-by-case  basis 
to  determine  if  a  violation  of  section  9 
of  the  Act  may  be  likely  to  result  from 
such  activity.  The  Service  does  not 
consider  these  lists  to  be  exhaustive  and 
provides  them  as  information  to  the 
public. 

Anyone  interested  in  determining 
whether  a  particular  activity  would 
constitute  a  prohibited  act  under  section 
9(a)(2)  should  contact  the  Service's 
Field  Supervisor  in  Salt  Lake  City  (see 
ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Service  has  determined  that 
Environmental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  A 
notice  outlining  the  Service's  reasons 
for  this  determination  was  published  in 
the  Federal  Register  on  October  25, 
1983  (49  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
collections  of  information  other  than 
those  already  approved  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  assigned  Office  of 
Management  and  Budget  clearance 
number  1018-0094.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information,  unless  it  displays  a 
currently  valid  control  number.  For 
additional  information  concerning 


permit  and  associated  requirements  for 
threatened  species,  see  50  CFR  17.32. 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Salt  Lake  City,  Utah,  Field  Office 
(see  ADDRESSES  section). 
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The  primary  author  of  this  document 
is  John  L.  England,  botanist  (see 
ADDRESSES  above). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

PART  17— [AMENDED] 

Accordingly,  the  Service  amends  part 
17,  Subchapter  B  of  Chapter  1,  title  50 
of  the  Code  of  Federal  Regulations,  as 
set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201^245;  Pub.  L.  99- 
625,  100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
FLOWERING  PLANTS,  to  the  List  of 
Endangered  and  Threatened  Plants  to 
read  as  follows: 

§  17.12    Endangered  and  threatened  plants. 

***** 

(h)  *   *   * 


Species 


Scientific  name 


.^ommon  name 


Historic  range 


Family 


Status      When  listed 


Critical 
tiabltat 


Special 
rules 


Flowering  Puvnts 


Pediocactus  winkleri     Wink.er  cactus  U.S.A.  (UT)  Cactaceae T 


641 


NA 


NA 
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Dated:  August  13,  1998. 
Jamie  Rappaport  Clark, 

Director.  Fish  and  Wildlife  Service. 

(FR  Doc.  98-22448  Filed  8-19-98:  8:45  am) 

BILUNG  CODE  4310-65-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  654 

[Docket  No.  980501114-8213-02;  I.D. 
041698G} 

RIN  0648-AK4a 

Stone  Crab  Fishery  of  the  Gulf  of 
Mexico;  Amendment  6 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
implement  Amendment  6  to  the  Fishery 
Management  Plan  for  the  Stone  Crab 
Fishery  of  the  Gulf  of  Mexico  (FMP). 
Amendment  6  and  this  rule  will 
reinstate  for  up  to  4  years  (through  June 
30,  2002)  the  previously  existing 
temporary  moratorium  on  the  Federal 
registration  of  stone  crab  vessels  that 
expired  on  June  30,  1998.  The  intended 
effect  is  to  provide  additional  time  for 
the  industry  and  Florida  to  develop  and 
implement  a  limited  access  system  for 
the  fishery. 

DATES:  This  rule  is  effective  Augu.st  20, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Justen,  727-570-5305. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
was  prepared  by  the  Gulf  of  Mexico 
Fishery  Management  Council  (Council) 
and  is  implemented  under  the  authority 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  part  654. 

On  April  23,  1998.  NMFS  announced 
the  availability  of  Amendment  6  and 
requested  comments  on  the  amendment 
(63  FR  20162).  On  May  14,  1998,  NMFS 
published  a  proposed  rule  to  implement 
Amendment  6  and  requested  comments 
on  the  rule  (63  FR  26765).  The 
background  and  rationale  for  the 
measures  in  the  amendment  and 
proposed  rule  are  contained  in  the 
preamble  to  the  proposed  rule  and  are 
not  repeated  here.  On  July  22,  1998, 
after  considering  the  comments  received 
on  the  amendment  and  the  proposed 
rule,  NMFS  approved  Amendment  6. 


Comments  and  Responses 

Two  public  comments  were  received 
on  Amendment  6  and/or  the  proposed 
rule.  The  U.S.  Fish  and  Wildlife  Ser\-ice 
submitted  comments  supporting 
Amendment  6.  Comments  from  the  U.S. 
Coast  Guard  concluded  that  there  were 
no  vessel  safety  or  enforcement 
concerns.  NMFS  concurs  with  these 
comments.  The  proposed  rule  has  been 
adopted  as  final  without  change. 

Classification 

The  Administrator,  Southeast  Region. 
NMFS,  with  the  concurrence  of  the 
Assistant  Administrator  for  Fisheries. 
NOAA  (AA),  determined  that 
Amendment  6  is  necessary  for  the 
consen,'ation  and  management  of  the 
stone  crab  fishery  of  the  Gulf  of  Mexico 
and  that  Amendment  6  is  consistent 
with  the  Magnuson-Stevens  Act  and 
other  applicable  law. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce,  based  on  the 
Council's  Regulatory  Impact  Review 
that  asses.ses  the  economic  impacts  of 
management  measures  in  this  rule  on 
fishery'  participants,  certified  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  No  comments  were  received 
regarding  this  certification.  As  a  result, 
a  regulatory  flexibility  analysis  was  not 
prepared. 

Because  this  rule  merely  reinitiates  a 
moratorium  that  was  in  place  until  June 
30,  1998,  and  does  not  require  any 
participants  in  the  fishery  to  take  action 
to  come  into  compliance,  the  AA  finds 
for  good  cause  under  5  U.S.C.  553(d)(3) 
that  delaying  the  effective  date  of  this 
rule  for  30  days  is  unnecessary. 
Accordingly,  the  AA  reinitiates  the 
moratorium  effective  upon  the  date  of 
publication  in  the  Federal  Register. 

List  of  Subjects  in  50  CFR  Part  654 

Fisheries,  Fishing. 
Dated:  August  14.  1998. 
Roiland  A.  Schmitten. 

Assistant  Administrator  for  Fisheries. 
Motional  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  654  is  amended 
as  follows; 

PART  654— STONE  CRAB  FISHERY  OF 
THE  GULF  OF  MEXICO 

1.  The  authority  citation  for  part  654 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 


2.  In  §654,3,  paragraph  (d)  is  revised 
to  read  as  follows. 

§  654.3    Relation  to  other  laws. 

«         *         »         •         . 

(d)  Under  Amendment  6  to  the 
Fishery  Management  Plan  for  the  Stone 
Crab  Fishery  of  the  Gulf  of  Mexico, 
there  is  a  temporary  moratorium  on  the 
issuance  by  the  Regional  Director  of 
Federal  identification  numbers  and 
color  codes  for  vessels  and  gear  in  the 
stone  crab  fishery  in  the  management 
area.  The  moratorium  will  end  not  later 
than  June  30,  2002.  During  the 
moratorium,  fishermen  must  obtain 
identification  numbers  and  color  codes 
for  these  vessels  and  gear  from  the  State 
of  Florida.  (.See  §  654.6(a).) 
IFR  Doc.  98-22431  Filed  8-19-98.  8  45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  971208298-8055-02;  I.D. 
081498A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Species  in  the  Rock 
Sole/Flathead  Sole/'Other  Flatfish" 
Fishery  Category  by  Vessels  Using 
Trawl  Gear  in  the  Bering  Sea  and 
Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  .Administration  (NO.\A), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  species  in  the  rock  sole/ 
fiathead  sole/"other  flatfish"  fishery 
category  by  vessels  using  trawl  gear  in 
the  Bering  Sea  and  .Meutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the  1998 
Pacific  halibut  bycatch  allowance 
specified  for  the  trawl  rock  sole/flathead 
sole/'-'other  fiatfish"  fisherv  categorv. 
DATES:  Effective  1200  hrs.  .'Maska  local 
time  (A.l.t.),  August  16.  1998.  until  2400 
hrs,  A.l.t.,  December  31.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BS.AI  exclusive 
economic  zone  is  managed  bv  .NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  .Magnuson-Stevens 
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Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  1998  prohibited  species  bycatch 
mortality  allowance  of  halibut  for  the 
BSAI  trawl  rock  sole/flathead  sole/ 
"other  flatfish"  fishery  category,  which 
is  defined  at  §679.21(e)(3)(iv)(B)(2),  was 
established  as  735  metric  tons  by  the 
Final  1998  Harvest  Specifications  of 
Groundfish  for  the  BSAI  (63  FR  12689, 
March  16,  1998). 

In  accordance  with  §  679.21(e)(7)(v), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  1998  halibut 
bycatch  allowance  specified  for  the 
trawl  rock  sole/flathead  sole/"other 
flatfish"  fishery  in  the  BSAI  has  been 


caught.  Consequently,  the  Regional 
Administrator  is  closing  directed  fishing 
for  species  in  the  rock  sole/flathead 
sole/"other  flatfish"  fishery  category  by 
vessels  using  trawl  gear  in  the  BSAI. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
exceeding  ^he  1998  Pacific  halibut 
bycatch  allowance  specified  for  the 
trawl  rock  sole/flathead  sole/"other 
flatfish"  fishery  category.  Providing 
prior  notice  and  an  opportunity  for 
public  comment  on  this  action  is 
impracticable  and  contrary  to  the  public 


interest.  The  fleet  will  soon  take  the 
allowance.  Further  delay  would  only 
result  in  the  1998  Pacific  halibut 
bycatch  allowance  being  exceeded. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
U.S.C.  553(d).  a  delay  in  the  effective 
date  is  hereby  waived. 

This  action  is  required  by  §  679.21 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  14,  1998. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  98-22342  Filed  8-14-98;  4:26  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2,  25,  and  97 

[ET  Docket  No.  98-142,  FCC  98-177] 

Mobile-Satellite  Service  Above  1  GHz 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  By  this  action,  we  propose  to 
amend  the  Commission's  Rules  by 
allocating  the  5091-5250  MHz  and 
15.43-15.63  GHz  bands  to  the  fixed- 
satellite  service  ("FSS")  on  a  co-primary 
basis  for  Earth-to-space  ("uplink") 
transmissions  and  by  allocating  the 
6700-7075  MHz  and  15.43-15.63  GHz 
bands  on  a  co-primary  basis  for  space- 
to-Earth  ("downlink")  transmissions. 
We  also  propose  to  add  these  frequency 
bands  to  the  list  of  frequencies  available 
for  use  by  the  Satellite  Communications 
Service.  We  further  propose  to  limit  the 
use  of  these  new  FSS  allocations  to 
feeder  links  that  would  be  used  in 
conjunction  with  the  service  links  of 
non-geostationary  satellite  orbit  mobile- 
satellite  service  ("NGSO  MSS")  systems. 
The  adoption  of  these  proposals  would 
provide  spectrum  for  feeder  links  to 
support  the  current  and  immediate 
requirements  of  NGSO  MSS  systems. 
DATES:  Comments  are  due  September 
21,  1998,  reply  comments  are  due 
October  5,  1998. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW, 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Mooring,  Office  of  Engineering  and 
Technology,  (202)  418-2450. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  ET  Docket  No. 
98-142,  FCC  98-177,  adopted  July  28, 
1998,  and  released  August  4,  1998.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW,  Washington,  DC,  and  also 


may  be  purchased  from  the 
Commission's  duplication  contractor. 
International  Transcription  Service, 
(202)  857-3800,  1231  20th  Street,  NW 
Washington,  DC  20036. 

Summary  of  the  Notice  of  Proposed 
Rule  Making 

1.  Introduction.  By  this  action,  we 
propose  to  amend  part  2  of  the 
Commission's  rules  by  allocating  the 
5091-5250  MHz  and  15.43-15.63  GHz 
bands  to  the  FSS  on  a  co-primary  basis 
for  uplink  transmissions  and  by 
allocating  the  6700-7075  MHz'and 
15.43-15.63  GHz  bands  on  a  co-primary 
basis  for  downlink  transmissions.  We 
also  propose  to  amend  part  25  in  order 
to  add  these  frequency  bands  to  the  list 
of  frequencies  available  for  use  by  the 
Satellite  Communications  Service.  We 
further  propose  to  hmit  the  use  of  these 
new  FSS  allocations  to  feeder  links  that 
would  be  used  in  conjunction  with  the 
service  links  of  NGSO  MSS  systems. 
The  adoption  of  these  proposals  would 
provide  spectrum  for  feeder  links  to 
support  the  current  and  immediate 
requirements  of  NGSO  MSS  systems.  In 
order  to  implement  these  feeder-link 
allocations,  we  propose,  consistent  with 
the  international  allocations  and 
footnotes,  to  maintain  the  international 
standard  system's  right  of  precedence 
over  all  other  uses  in  the  5000-5150 
MHz  band  and  to  remove  that  right  in 
the  5150-5250  MHz  band,  to  delete  the 
aeronautical  mobile-satellite  (R)  service 
allocations  in  the  5150-5250  MHz  and 
15.4-15.7  GHz  bands,  and  to  delete  the 
FSS  and  inter-satellite  feederlink 
allocations  for  the  aeronautical 
radionavigation  and/or  aeronautical 
mobile  (R)  services  in  the  5000-5250 
MHz  and  15.4-15.7  GHz  bands. 

2.  In  addition,  we  propose  to 
implement  the  clarification  concerning 
the  maximum  power  flux  density 
("PFD")  for  Big  LEO  service  uplinks  at 
1610-1626.5  MHz  that  was  adopted  at 
the  1995  World  Radiocommunication 
Conference  ("WRC-95")  and  the  more 
lenient  coordination  threshold  standard 
for  Big  LEO  service  downlinks  at 
2483.5-2500  MHz  that  was  adopted  at 
the  1997  World  Radiocommunication 
Conference  ("WRC-97").  The  proposals 
we  make  in  this  instant  proceeding  are 
consistent  with  international  allocations 
for  these  frequency  bands  and  will 
provide  incumbent  operations  in  these 


bands  with  adequate  protection  from 
harmful  interference. 

3.  NGSO  MSS  Feeder  Unks  in  the 
5000-5250  MHz  Band.  We  propose  to 
allocate  the  5150-5250  MHz  band  to  the 
non-Government  fixed-satellite  (Earth- 
to-space)  service  on  a  primary  basis:  to 
adopt  international  footnotes  S5.367 
(previously  733),  S5.444  (796),  S5.444A. 
S5.447A.  and  S5.447C  domestically;  to 
delete  reference  to  footnote  797  from  the 
United  States  Table  of  Frequency 
Allocations;  and  to  add  the  5091-5250 
MHz  band  to  the  list  of  frequency  bands 
available  in  the  SateUite 
Communications  Service.  The  adoption 
of  this  proposal  would  provide  Big  LEO 
and  other  commercial  systems  with  159 
megahertz  of  contiguous  NGSO  MSS 
feeder  uplink  spectrum  from  5091  MHz 
to  5250  MHz.  However,  we  caution 
Globalstar  and  any  other  prospective 
user  of  the  5091-5250  MHz  band  that 
Working  Group  4A  is  still  developing 
the  sharing  criteria  between 
aeronautical  radionavigation  service  and 
FSS  uplinks  for  this  band;  that  prior  to 
January  1,  2010,  the  requirements  of 
existing  and  planned  international 
standard  systems  [e.g..  microwave 
landing  systems)  which  cannot  be  met 
in  the  5000-5091  MHz  band  will  take 
precedence  over  other  uses  of  the  5091- 
5150  MHz  band;  and,  that  after  Januarv 
1.  2010.  FSS  uplinks  will  operate  on  a 
secondary  basis  to  the  aeronautical 
radionavigation  service  in  the  5091- 
5150  MHz  band.  In  addition,  we  seek 
comment  on  footnote  S5.447B.  which 
provides  for  "reverse  band  working"  in 
the  5150-5216  MHz  band. 

4.  Finally,  we  observe  that  the 
National  Telecommunications  and 
Information  Administration  ("NTIA") 
has  previously  adopted  footnote  G126. 
which  states  that  Differential-Global- 
Positioning-System  ("DGPS")  stations 
may  be  authorized  on  a  primarv  basis  in 
the'5000-5150  MHz  bands  for  the 
specific  purpose  of  transmitting  DGPS 
information  intended  for  aircraft 
navigation.  We  propose  to  add  footnote 
G126  to  the  Government  column  of  the 
5000-5150  MHz  band. 

5 .  NGSO  MSS  Feeder  Downlinks  in 
the  6700-7075  MHz  Band.  We  observe 
that  the  1995  Conference  Preparatorv 
Meeting  Report  indicated  that  studies 
have  shown  that  bi-directional  spectrum 
sharing  between  geostationary  fixed- 
satellite  service  and  non-geostationan»' 
mobile-satellite  ser\'ice  feeder  link 
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networks  is  technically  feasible  given 
careful  site  selection  and  antenna  sizing, 
and  depending  on  the  number  of 
gateway  earth  stations.  At  WRC-95,  we 
proposed  the  6700-7025  MHz  band  as  a 
"reverse  band"  candidate.  We  made  this 
proposal  because  the  numerous 
restrictions  on  the  GSO  FSS  uplink 
allotment  plan  for  the  6725-7025  MHz 
band  have  resulted  in  only  light  use  of 
this  band  throughout  the  world, 
including  the  United  States.  Therefore, 
we  believe  that  the  6700-7075  MHz 
band  could  be  used  for  feeder 
downlinks  by  up  to  four  NGSO  MSS 
systems  using  currently  available 
technology,  with  two  of  the  systems 
"cross  polarized"  from  the  other  two. 
Accordingly,  we  propose  to  allocate  the 
6700-7075  MHz  band  to  the  non- 
Govemment  fixed-satellite  (space-to- 
Earth)  service  on  a  co-primary  basis;  to 
adopt  international  footnotes  S5.440 
(previously  791),  S5.441  (792A),  S5.458 
(809),  S5.458A,  and  S5.458B 
domestically;  to  add  a  cross  reference  to 
the  rules  for  the  Satellite 
Communications  Service  with  respect  to 
the  6875-7075  MHz  band;  and  to  add 
the  6700-7075  MHz  band  (space-to- 
Earth)  to  the  list  of  FSS  frequency  bands 
available  in  the  Satellite 
Communications  Service.  In  addition, 
we  propose  to  adopt  footnote  S5.149 
which  states,  inter  alia,  that  in  making 
assignments  to  stations  of  other  services, 
administrations  are  urged  to  take  all 
practicable  steps  to  protect  radio 
astronomy  use  of  the  6650-6675.2  MHz 
band  from  harmful  interference.  Finally, 
we  propose  to  replace  the  Domestic 
Public  Fixed  Service  (part  21)  and 
Private  Operational-Fixed  Microwave 
Service  (part  94)  cross  references  with 
one  for  the  Fixed  Microwave  Services 
(part  101);  to  delete  the  erroneous  cross 
reference  to  the  Domestic  Public  Fixed 
Service  (part  21)  for  the  6875-7075  MHz 
band  in  the  Table  of  Frequency 
Allocations;  and  to  add  an  existing  part 
2  requirement  to  the  rules  for  the 
Amateur  Radio  Service.  We  request 
comment  on  all  of  the  proposals.  In 
particular,  comment  is  sought  on  the 
PFD  limits  in  No.  S9.11A  (previously 
known  as  Resolution  46).  It  is  our  belief 
that  the  proposed  PFD  limits  will  afford 
terrestrial  fixed  and  broadcast  auxiliary 
users  of  the  band  with  adequate 
protection.  We  assume  that  each 
satellite  system  will  require  only  a  few 
gateways,  approximately  six  in  number. 
We  solicit  comment  on  this  assumption, 
on  how  many  gateways  overall  are 
likely  to  use  this  band,  whether 
technological  advemces  are  likely  to 
significantly  increase  the  number  of 
gateways,  and  where  these  gateways  are 


likely  to  be  geographically  located, 
especially  whether  they  will  likely  be 
located  in  rural  areas,  or  in  urban  areas. 
In  general,  we  request  comment  on  the 
likely  impact  of  sharing  the  spectrum 
with  Big  LEO  feeder  links  upon  the 
terrestrial  users. 

6.  NGSO  MSS  Feeder  Links  in  the 
15.4-15.7  GHz  Band.  In  preparation  for 
WRC-97.  the  Commission,  the  WRC-97 
Advisory  Committee,  and  NTIA  assisted 
the  ITU  in  the  development  of  the 
necessary  technical  constraints  that 
would  allow  FSS  uplinks  and 
downlinks  to  co-exist  with  incumbent 
services  in  the  15.4-15.7  GHz  band. 
WRC-97  adopted  the  United  States 
proposals  for  the  15.4-15.7  GHz  band. 
We  now  propose  to  implement  these 
WRC-97  changes  domestically. 
Specifically,  we  propose  to  allocate  the 
15.43-15.63  GHz  band  to  the  fixed- 
satellite  service  for  both  uplink  and 
downlink  transmissions  and  to  adopt 
international  footnotes  S5.511A  and 
S5.511C  domestically.  We  also  propose 
to  delete  reference  to  footnotes  733  and 
797  from  the  15.4-15.7  GHz  band  entry 
in  the  Table  of  Frequency  Allocations, 
to  add  a  cross  reference  to  the  rules  for 
the  Satellite  Communications  Service 
into  the  15.43-15.63  GHz  band  entry, 
and  to  add  both  the  FSS  uplink  and 
downlink  allocations  to  the  list  of 
frequency  bands  available  in  the 
Satellite  Communications  Service.  We 
request  comment  on  these  proposals. 

7.  Big  LEO  Service  Link  Coordination. 
During  our  preparation  for  WRC-95 ,  we 
stated  that  technical  constraints  that 
could  hinder  implementation  of  the  Big 
LEO  service  had  been  identified  in  that 
proceeding  and  in  the  ITU-R  process. 
Accordingly,  we  proposed  that  WRC-95 
remove  several  of  these  constraints  from 
the  Big  LEO  service  link  spectrum. 
WRC-95  generally  adopted  our 
proposals,  and  we  are  now  proposing  to 
implement  domestically  these  WRC— 95 
changes. 

8.  Big  LEO  systems  cire  authorized  to 
use  the  1610-1626.5  MHz  band  for  their 
service  uplinks.  In  our  WRC-95 
preparation,  we  proposed  to  modify 
footnote  731E  by  specifying  a  "peak" 
power  density  limit  in  those  parts  of  the 
1610-1626.5  MHz  band  which  are  used 
by  systems  operating  in  accordance  with 
footnote  732,  and  by  specifying  a 
"mean"  power  density  in  the  part  of  the 
band  where  no  such  systems  are 
operating.  We  also  stated  that 
interference  protection  under  RR  No. 
953  should  be  sufficient  and 
accordingly  proposed  to  delete  the 
language  specifying  additional 
protection  of  non-MSS  services  in  the 
1610-1626.5  MHz  band. 


9.  WRC-95  adopted  our  proposal  for 
RR  731E  (re-numbered  as  S5.364), 
except  that  the  additional  protection  of 
non-MSS  services  was  not  deleted.  In 
addition,  international  footnotes  722, 
731F,  732,  733,  733A.  733E,  and  734. 
which  have  previously  been  adopted 
domestically,  were  re-numbered  as 
85.341,  S5.365.  S5.366,  S5.367.  S5.36B. 
S5.372,  and  S5.149,  respectively. 
Accordingly,  we  propose  to  update  the 
United  States  table  by  adopting  these 
international  footnotes  domestically.  We 
request  comment  on  this  proposal. 
Finally,  we  observe  that  a  recent 
revision  to  footnote  US319  was 
inadvertently  not  published  in  the  Code 
of  Federal  Regulations  and  that  footnote 
S5.368  (previously  733A)  was 
inadvertently  not  added  to  the  1613.8- 
1626.5  MHz  band.  We  therefore  take 
this  opportunity  to  correct  these 
oversights. 

10.  Big  LEO  systems  are  authorized  to 
use  the  2483.5-2500  MHz  band  for  their 
service  downlinks.  In  our  preparation 
for  WRC-95,  we  expressed  concern  that 
footnote  753F  references  PFD  limits  in 
RR  No.  2566  that  may  be  too  stringent 
and  could  result  in  unnecessary 
coordination.  We  also  proposed  to  add 
cautionary  language  in  footnote  753F  to 
protect  radio  astronomy  in  the  4990- 
5000  MHz  band  and  declined  to  propose 
to  suppress  footnote  733E. 

11.  Footnote  753F  states  that 
coordination,  in  this  band,  of  space 
stations  of  the  mobile-satellite  and 
radiodetermination-satellite  services 
with  terrestrial  services  is  required  only 
if  the  PFD  produced  by  a  space  station 
at  the  Earth's  surface  exceeds  the  limits 
in  Radio  Regulation  No.  2566.  WRC-95 
re-numbered  footnote  753F  as  S5.402 
and  modified  it  to  provide  a  more 
lenient  coordination  threshold  standard 
than  the  current  requirement  and  this 
new  coordination  threshold  standard  is 
incorporated  in  Resolution  46/No. 
S9.11A.  WRC-97  further  revised  the 
interim  procedures  in  Resolution  46.  We 
also  note  that  the  procedures  for  the 
coordination  and  notification  of 
frequency  assignments  of  satellite 
networks  established  under  No.  S9.11A 
are  only  interim  in  nature.  In  particular, 
we  observe  that  the  coordination 
threshold  factors  applicable  to  terrestrial 
services  other  than  fixed  services  may 
be  reviewed  at  a  future  conference. 
Nonetheless,  we  believe  that  the  new 
coordination  threshold  will  adequately 
protect  incumbent  terrestrial  services, 
while  significantly  increasing  the 
usefulness  of  the  2483.5-2500  MHz 
band  for  Big  LEO  service  downlinks.  In 
addition,  international  footnotes  752 
and  753 A,  which  have  previously  been 
adopted  domestically,  were  re- 
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numbered  as  S5.150  and  S5.398, 
respectively.  Accordingly,  we  propose 
to  update  the  United  States  table  by 
adopting  these  international  footnotes 
domestically.  We  invite  comments  on 
these  proposals.  Finally,  we  observe  that 
a  recent  revision  to  footnote  NG147  was 
inadvertently  not  published  in  the  Code 
of  Federal  Regulations,  and  we  therefore 
take  this  opportunity  to  correct  this 
oversight. 

Initial  Regulatory  Flexibility  Analysis 
Certification 

12.  The  Regulatory  Flexibility  Act 
("RFA") '  requires  that  a  regulatory 
flexibility  analysis  be  prepared  for 
notice  and  comment  rulemaking 
proceedings,  unless  the  agency  certifies 
that  "the  rule  will  not,  if  promulgated, 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 
The  RFA  generally  defines  "small 
entity"  as  having  the  same  meaning  as 
the  term  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 

13.  This  Notice  of  Proposed  Rule 
Making  ["Notice"]  proposes  to  allocate 
the  5091-5250  MHz  and  15.43-15.63 
GHz  bands  to  the  fixed-satellite  (Earth- 
to-space)  service  on  a  primary  basis,  to 
allocate  the  6700-7075  MHz  and  15.43- 
15.63  GHz  bands  on  a  primary  basis  to 
the  fixed-satellite  (space-to-Earth) 
service,  and  to  limit  the  use  of  these  FSS 
allocations  to  feeder  links  that  would  be 
used  in  conjunction  with  the  service 
links  of  NGSO  MSS  systems.  We  take 
this  action  on  our  own  initiative  in 
order  to  adopt  domestically  the  NGSO 
MSS  feeder  link  allocations  adopted  at 
WRC-95.  The  adoption  of  this  proposal 
would  accommodate  the  growing 
demand  for  Big  LEO  services  and  would 
provide  satellite  operators  with 
increased  flexibility  in  the  design  of 
their  systems. 

14.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  the  satellite 
services  licensees  here  at  issue. 
Therefore,  the  applicable  definition  of 
small  entity  in  the  satellite  services 
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industry  is  the  definition  under  the 
Small  Business  Administration  ("SBA") 
rules  applicable  to  Communications 
Services  "Not  Elsewhere  Classified.  "  = 
This  definition  provides  that  a  small 
entity  is  expressed  as  one  with  $11.0 
million  or  less  in  annual  receipts. 
According  to  Census  Bureau  data,  there 
are  848  firms  that  fall  under  the  categor>' 
of  Communications  Services,  Not 
Elsewhere  Classified.  Of  those, 
approximately  775  reported  annual 
receipts  of  $11  million  or  less  and 
qualify  as  small  entities.^  The  Census 
Bureau  category  is  very  broad  and 
commercial  satellite  services  constitute 
only  a  subset  of  its  total. 

15.  We  estimate  that — using  current 
technology— up  to  four  NGSO  MSS 
systems  could  utilize  the  feeder  uplink 
spectrum  and  that  up  to  six  NGSO  MSS 
systems  could  utilize  the  feeder 
downlink  spectrum  being  allocated  in 
this  proceeding.  None  of  the  Big  LEO 
licensees  is  a  small  business  because 
they  each  have  revenues  in  excess  of 
Sll  million  annually  or  have  parent 
companies  or  investors  that  have 
revenues  in  excess  of  $11  million 
annually. 

16.  We  therefore  certify  that  this 
Notice  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Commission's  Office  of  Public  Affairs. 
Reference  Operations  Division,  will 
send  a  copy  of  this  Notice,  including 
this  certification,  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration. 

List  of  Subjects 

47  CFR  Part  2 

Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  25 

Communications  common  carriers, 
Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements.  SateUites. 

47  CFR  Part  97 

Communications  equipment.  Radio. 
Reporting  and  recordkeeping 
requirements. 


'  The  RFA.  see  5  U.S.C.  601  et.  seq..  has  been 
amended  by  the  Contract  with  American 
Advancement  Act  of  1996.  Pub.  L.  104-121,  110 
Stat.  847  (1996)  (CWAAA).  Title  U  of  the  CWAAA 
is  the  Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA). 


2  13  CFR  121  201,  Standard  Industrial 
Classification  (SIC)  Code  4899. 

'  U.S.  Bureau  of  the  Census.  U.S.  Department  of 
Commerce,  1992  Census  of  Transportation, 
Communications,  and  Utilities.  UC92-S-1.  Subject 
Series,  Establishment  and  Firm  Size,  Table  2D. 
Employment  Size  of  Firms:  1992,  SIC  Code  4899 
(issued  May  1995). 


Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

|FR  Doc.  98-22353  Filed  8-19-98;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CC  Docket  96-45,  97-160;  DA  98-1576] 

Federal-State  Joint  Board  on  Universal 
Service  and  Forward-Looking 
Mechanism  for  High  Cost  Support  for 
Non-Rural  LECs 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  Supplemental 
data  request. 


SUMMARY:  In  conjunction  with  the 
Commission's  proceeding  to  select  a 
forward-looking  economic  cost 
mechanism  for  determining  the  level  of 
federal  high  cost  support  that  eligible 
non-rural  carriers  will  receive  beginning 
July  1,  1999,  we  request  certain  revenue 
information  from  non-rural  local 
exchange  carriers  and  holding 
companies. 

DATES:  Responses  to  this  data  request 
must  be  submitted  on  or  before  October 
6,  1998. 

ADDRESSES:  The  full  text  of  data  request 
order  and  spreadsheets  are  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  St..  NW. 
Washington.  DC.  In  addition,  interested 
parties  may  obtain  the  spreadsheet  from 
the  Commission's  web  site  at  http:// 

www.fcc.gov/ccb/universal ser\'ice/ 

highcost.htmlffdetermine. 

FOR  FURTHER  INFORMATION  CONTACT: 

Katie  King,  Accounting  Policy  Division. 

Common  Carrier  Bureau.  (202)  418- 

7400. 

SUPPLEMENTARY  INFORMATION: 

1.  In  the  Universal  Sen-ice  Order.  CC 
Docket  No.  96-45.  FCC  97-157  (released 
May  8.  1997)  62  FR  32862  (June  17. 
1997),  the  Commission  determined  that 
the  level  of  federal  high  cost  support 
that  eligible  non-rural  carriers  will 
receive  would  be  25  percent  of  the 
difference  between  the  estimated 
forward-looking  economic  cost  of 
providing  the  supported  services  and  a 
nationwide  average  revenue  benchmark. 
The  Commission  also  determined  that 
the  revenue  benchmark  should  be 
calculated  using  revenues  derived  from 
local  service,  access,  and  other 
telecommunications  services,  including 
discretionary  services.  The  Commission 
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did  not  adopt  a  precise  calculation  of 
the  revenue  benchmark  in  the  Universal 
Sen-ice  Order,  but  stated  that,  based  on 
1994  data  received  in  response  to  an 
earlier  data  request,  "it  appears  that  the 
benchmark  for  residential  services 
should  be  appro.ximately  $31  and  for 
single-line  businesses  should  be 
approximately  S51." 

2.  In  a  Public  Notice  released  Mav  4. 
1998.  63  FR  28339  (May  22.  1998).  the 
Common  Carrier  Bureau  sought  to 
augment  the  record  on  certain  issues 
relating  to  the  creation  of  the  federal 
forward-looking  economic  cost 
mechanism.  With  respect  to  the  revenue 
benchmark,  we  sought  comment 
generally  on  the  amount  of  access 
revenues  that  should  be  included  in  the 
benchmark.  In  addition,  the  Bureau 
sought  comment  on  the  appropriate 
amount  of  intraLATA  toll  revenue  that 
should  be  included  in  the  revenue 
benchmark.  We  also  encouraged  parties 
to  provide  further  information  about  the 
revenues  that  are  derived  from  services 
provided  over  the  network  that  the 
universal  service  mechanism  is 
designed  to  support. 

3.  We  find  that,  in  addition  to 
comments  that  we  received  in  response 
to  the  May  4th  Public  Notice,  specific 
information  from  non-rural  local 
exchange  carriers  and  holding 
companies  is  necessary  to  allow  the 
Commission  to  calculate  accurately  the 
revenue  benchmark  that  may  be  used  to 
determine  the  level  of  federal  high  cost 
support.  The  Commission's  suggested 
residential  and  business  benchmarks  of 
S31  and  S51.  respectively,  were  based 
on  data  that  are  four  years  old.  In 
addition,  the  earlier  data  request  did  not 
ask  local  exchange  carriers  to 
differentiate  among  various  revenue 
sources  that  would  allow  the 
Commission  to  deduct  specific  portions 
of  access  or  toll  revenue  from  the 
benchmark. 

4.  Purpose  of  Data  Request.  This  data 
request  is  being  issued  to  assist  the 
Commission  in  implementing  the 
forward-looking  economic  cost 
mechanism  used  to  estimate  the  amount 
of  universal  service  support  that  will  be 
provided  to  eligible  non-rural  carriers 
beginning  July  1,  1999. 

5.  Carriers  Subject  to  Data  Request. 
The  following  non-rural  local  exchange 
carriers  and  holding  companies  must 
respond  to  this  data  request:  Aliant 
Communications  Company,  ALLTEL. 
.■\meritech.  Anchorage  Telephone 
Utility,  Bell  Atlantic,  BellSouth, 
Cincinnati  Bell.  Frontier  Corporation. 
GTE,  North  State  Telephone  Company, 
Puerto  Rico  Telephone  Company, 
Roseville  Telephone  Company, 
Southern  New  England,  Southwestern 


Bell,  U  S  West,  and  United  Telephone 
System. 

6.  OMB  Approval.  Approved  by  OMB, 
3060-0842,  Expires  2/28/1999,  Burden 
hour  per  respondent:  250  average.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 

a  collection  of  information  unless  the 
agency  displays  a  currently  valid 
control  number. 

7.  Accordingly,  pursuant  to  sections 
5(c),  201-205,  220(c),  254  and  403  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  155(c),  201-205, 
220(c),  254,  and  403,  and  sections  0.91 
and  0.291  of  the  Commission's  rules,  47 
CFR  0.91  and  0.291,  it  is  Hereby 
Ordered  that  Aliant  Communications 
Company.  ALLTEL,  Ameritech, 
Anchorage  Telephone  Utility  Bell 
Atlantic,  BellSouth,  Cincinnati  Bell, 
Frontier  Corporation,  GTE,  North  State 
Telephone  Company,  Puerto  Rico 
Telephone  Company,  Roseville 
Telephone  Company,  Southern  New 
England,  Southwestern  Bell,  U  S  West, 
and  United  Telephone  System  shall 
complete  the  attached  Revenue 
Benchmark  Data  Request  in  the 
prescribed  formats,  and  file  their 
responses  to  the  data  request  with  the 
Commission  by  October  6,  1998. 

Federal  Communications  Commission. 
lames  D.  Schiichting, 
Deputy  Chief.  Common  Carrier  Bureau. 
IFR  Doc.  98-22341  Filed  8-19-98;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-149.  RM-9331] 

Radio  Broadcasting  Services;  Long 
Beach  and  Shallotte,  NC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Morfield,  L.L.C.  seeking  the  reallotment 
of  Channel  252C3  from  Shallotte  to 
Long  Beach.  NC,  as  the  community's 
first  local  aural  service,  and  the 
modification  of  its  construction  permit 
for  Station  WAZO(FM)  to  specify  Long 
Beach  as  its  community  of  license. 
Channel  252C3  can  be  allotted  to  Long 
Beach  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  11.6  kilometers  (7.2  miles) 
east,  at  coordinates  33-56^9  North 
Latitude;  78-00-04  West  Longitude,  to 


accommodate  petitioner's  desired 
transmitter  site. 

DATES:  Comments  must  be  filed  on  or 
before  October  5,  1998,  and  reply 
comments  on  or  before  October  20, 
1998. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Ellen  S.  Mandell,  Pepper  & 
Corazzini,  L.L.P.,  1776  K  Street,  NW., 
Washington,  DC  20006  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-149,  adopted  August  5,  1998,  and 
released  August  14,  1998.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.,  (202)  857- 
3800.  1231  20th  Street,  NW., 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
|ohn  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
IFR  Doc   98-22351  Filed  8-19-98;  8:45  am] 
BILLING  CODE  6712-01-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-151;  RM-9320] 

Radio  Broadcasting  Services;  Douglas, 
WY 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Mountain  Tower  Broadcasting 
proposing  the  allotment  of  Channel 
223C1  at  Douglas,  Wyoming,  as  the 
community's  second  local  FM 
transmission  service.  Chaimel  223C1 
can  be  allotted  to  Douglas  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  27.8  kilometers  (17.3 
miles]  east  to  avoid  a  short-spacing  to 
the  proposed  allotment  site  for  Channel 
222C1,  Kaycee,  Wyoming,  at  petitioner's 
requested  site.  The  coordinates  for 
Chaimel  223C1  at  Douglas  are  North 
Latitude  42-40-19  and  West  Longitude 
105-05-05. 

DATES:  Comments  must  be  filed  on  or 
before  October  5,  1998,  and  reply 
comments  on  or  before  October  20, 
1998. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Victor  A.  Michael,  Jr., 
President,  Moimtain  Tower 
Broadcasting,  7901  Stoneridge  Drive, 
Cheyenne,  Wyoming  82009  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-151,  adopted  August  5,  1998,  and 
released  August  14, 1998.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  dining 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Litemational 
Transcription  Service,  hic,  (202)  857- 
3800,  1231  20th  Street,  NW., 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubhc  should  note 
that  from  the  time  a  Notice  of  Proposed 


Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[PR  Doc.  98-22350  Filed  8-19-98;  8:45  am) 

BILUNG  CODE  C712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-150;  RM-9302] 

Radio  Broadcasting  Services;  Royal 
City,  WA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Royal 
Communications  proposing  the 
allotment  of  Channel  228A  at  Royal 
City,  Washington,  as  the  community's 
second  local  FM  transmission  service. 
Channel  228A  can  be  allotted  to  Royal 
City  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  12  kilometers  (7.4  miles) 
southwest  at  petitioner's  requested  site. 
The  coordinates  for  Channel  228A  at 
Royal  City  are  North  Latitude  46—48-25 
and  West  Longitude  119-33-12.  Since 
Royal  City  is  located  within  320 
kilometers  (200  miles)  of  the  U.S- 
Canadian  border,  concurrence  of  the 
Canadian  government  is  requested. 
DATES:  Comments  must  be  filed  on  or 
before  October  5,  1998,  and  reply 
comments  on  or  before  October  20, 
1998. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  coimsel,  or  consultant,  as 
follows:  Chris  Gilbreth,  Royal 
Communications,  1018  S.W.  Bade 
Avenue,  College  Place,  Washington 
99324  (Petitioner). 


FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
98-150.  adopted  August  5.  1998,  and 
released  August  14,  1998.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc..  (202)  857- 
3800,  1231  20th  Street,  NW.. 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sub)ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[PR  Doc.  98-22349  Piled  8-19-98;  8:45  am] 

BILUNG  CODE  8712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171,  177,  178,  180 

[Docket  No.  RSPA-97-2718  (HM-225A)] 

RIN2137-AD07 

Hazardous  Materials:  Safety  Standards 
for  Preventing  and  Mitigating 
Unintentional  Releases  During  the 
Unloading  of  Cargo  Tank  Motor 
Vehicles  in  Liquefied  Compressed  Gas 
Service 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 

ACTION:  Notice  of  negotiated  rulemaking 
committee  meetings. 
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summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  RSPA 
announces  the  dates  for  its  advisory 
committee  meetings  to  negotiate 
recommendations  for  alternative  safety 
standards  for  preventing  and  mitigating 
unintentional  releases  of  hazardous 
materials  during  the  unloading  of  cargo 
tank  motor  vehicles  in  liquefied 
compressed  gas  service.  The  Committee 
will  meet  on  the  dates  listed  below.  The 
public  is  invited  to  attend;  an 
opportunity  for  members  of  the  public 
to  make  oral  presentations  will  be 
provided  if  time  permits. 
DATES:  Meetings  of  the  advisory 
committee  will  be  from  8:30  a.m.  to  4:00 
p.m.  The  Committee  is  scheduled  to 
meet  on  the  following  dates: 
Wednesday  and  Thursday,  September 

9-10,  1998 
Wednesday  and  Thursday.  October  7-8. 

1998 
Wednesday  and  Thursday,  November  4- 

5. 1998 
Tuesday  and  Wednesday,  December  1- 

2, 1998 
Wednesday  and  Thursday,  January  6-7, 

1999 

The  September  9—10  meeting  will  be 
held  in  the  Captains  Room,  Pier  7 — 
Channel  Inn,  650  Water  Street,  S.W.. 
Washington.  D.C..  (202)  554-2500.  The 
October  7-8  and  November  4—5 
meetings  will  take  place  at  the 
Department  of  Transportation.  Room 
2230.  400  Seventh  Street.  S.W.. 
Washington.  D.C.  Location  of  the 
December  and  January  meetings  will  be 
announced  in  a  later  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Karim  or  Susan  Gorsky.  (202) 
365-8553,  Office  of  Hazardous  Materials 
Standards,  Research  and  Special 
Programs  Administration,  Department 
of  Transportation.  Facilitator:  Philip  J. 
Harter,  The  Mediation  Consortium, 
(202) 887-1033. 

SUPPLEMENTARY  INFORMATION:  The 
Negotiated  Rulemaking  Committee  has 
been  established  to  develop 
recommendations  for  alternative  safety 
standards  for  preventing  and  mitigating 
unintentional  releases  of  hazardous 
materials  during  the  unloading  of  cargo 
tank  motor  vehicles  (CTMVs)  in 
liquefied  compressed  gas  service. 
Meeting  summaries  and  other  relevant 
materials  will  be  placed  in  the  public 


docket  and  can  be  accessed  through 
(http://w\\'w. dms.dot.gov].  Persons 
wishing  to  submit  written  comments 
should  identify  the  docket  number  and 
submit  one  copy  to  the  Dockets 
Management  System,  U.S.  Department 
of  Transportation,  400  Seventh  Street, 
S.W..  Washington,  D.C.  20001.  The 
Dockets  Management  System  is  located 
on  the  Plaza  level  of  the  Nassif  Building 
at  the  U.S.  Department  of 
Transportation  at  the  above  address. 
Persons  wishing  to  receive  confirmation 
of  receipt  of  their  written  comments 
should  include  a  self-addressed, 
stamped  postcard. 

Comments  may  also  be  submitted  by 
e-mail  to  the  following  address: 
"rules@rspa.dot.gov".  Public  dockets 
may  be  reviewed  there  between  the 
hours  of  10:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  in  Washington,  DC  on  August  17, 
1998,  under  authority  delegated  in  49  CFR 
Part  1. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety,  Research  and  Special 
Programs  Administration. 
|FR  Doc.  98-22421  Filed  8-19-98;  8:45  am] 
BILLING  CODE  4910-60-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  630 
[I.D.  121597D] 

Atlantic  Swordfish  Fishery;  Reopening 
of  Comment  Period  and  Hearing 
Announcement 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Reopening  of  comment  period 
and  hearing  announcement. 

SUMMARY:  NMFS  reopens  the  public 
comment  period  on  a  proposed  rule  to 
establish  euinual  quotas  for  the  South 
Atlantic  swordfish  fishery  and  to  change 
quota  adjustment  procedures.  Also, 
NMFS  announces  three  hearings. 


DATES:  Comments  must  be  submitted  on 
or  before  September  1,  1998.  Hearings 
will  be  held  on  August  26,  1998,  in 
Warwick,  RI;  August  28,  1998,  in 
Fairhaven,  MA;  and  September  1,  1998. 
in  St.  Croix.  USVI. 

ADDRESSES:  Written  comments  should 
be  submitted  to,  and  the  proposed  rule 
and  draft  Environmental  Assessment  are 
available  from.  Jill  Stevenson,  Highly 
Migratory  Species  Management 
Division,  1315  East-West  Highway, 
Silver  Spring,  Maryland  20910. 
Hearings  will  be  held  at  the  following 
locations:  August  26,  1998,  6:30-9:30 
p.m.  at  the  Radisson  Airport  Hotel 
Providence,  2081  Post  Road,  Warwick, 
RI;  for  directions  only,  (401)  739-3000; 
August  28,  1998,  7-10  p.m.  at  the 
Seaport  Inn,  Fairhaven,  MA,  for 
directions  only  (800)  835-7678; 
September  1,  1998,  7-9  p.m.  at  the  Hotel 
on  the  Cay,  Protestant  Cay,  St.  Croix, 
USVI.  for  directions  only,  (340)  773- 
2035. 

FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Stevenson  or  Steve  MeyerS,  telephone: 
(301)  713-2347,  fax:  (301)  713-1917. 

SUPPLEMENTARY  INFORMATION:  The 
Atlantic  swordfish  fishery  is  managed 
under  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  (16  U.S.C.  1801  et 
seq.]  and  the  Atlantic  Tunas  Convention 
Act  (16  U.S.C.  971  et  seq.).  On  June  10. 
1998.  NMFS  published  a  proposed  rule 
(63  FR  31710)  to  estabhsh  annual  quotas 
for  the  South  Atlantic  swordfish  fishery. 
The  notice  also  contained  proposed 
measures  to  change  the  quota 
adjustment  procedures  for  the  North 
and  South  Atlantic  swordfish  fisheries. 
Initial  comments  in  response  to  that 
notice  included  requests  to  extend  the 
comment  period  on  these  measures  due 
to  the  far-ranging  nature  of  the 
swordfish  fishing  fleet  and  the  need  to 
schedule  public  hearings  on  these 
issues.  Therefore,  NMFS  reopens  the 
public  comment  period  through 
September  1,  1998. 

Dated:  August  14,  1998. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  98-22360  Filed  8-14-98;  4:39  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[DocketNo.TB-98-19] 

Burley  Tobacco  Advisory  Committee; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App.) 
announcement  is  made  of  the  following 
committee  meeting: 

Name:  Burley  Tobacco  Advisory 
Committee. 

Date:  September  10,  1998. 

Time:  10:00  a.m. 

Place:  Campbell  House  Inn,  South  Colonial 
Hall,  1375  Harrodsburg  Road,  Lexington, 
Kentucky  40504. 

Purpose:  To  elect  officers,  recommend 
opening  dates,  discuss  selling  schedules, 
review  the  1998  policies  and  procedures,  and 
other  related  matters  for  the  1998  burley 
tobacco  marketing  season. 

The  meeting  is  open  to  the  public.  Persons, 
other  than  members,  who  wish  to  address  the 
Committee  at  the  meeting  should  contact 
John  P.  Duncan  III,  Deputy  Administrator, 
Tobacco  Programs,  AMS,  U.S.  Department  of 
Agriculture,  Room  502  Annex  Building,  P.O. 
Box  96456,  Washington,  D.C.  20090-6456, 
(202)  205-0567,  prior  to  the  meeting.  Written 
statements  may  be  submitted  to  the 
Committee  before,  at,  or  after  the  meeting.  If 
you  need  any  accommodations  to  participate 
in  the  meeting,  please  contact  the  Tobacco 
Programs  at  (202)  205-0567  by  September  4. 
1998,  and  inform  us  of  your  needs. 

Dated:  August  13,  1998. 

William  O.  Coats, 

Acting  Deputy  Administrator,  Tobacco 
Programs. 

[FR  Doc.  98-22449  Filed  8-19-98;  8:45  am] 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  98-080-1] 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  allow  the  field 
testing  of  genetically  engineered 
organisms.  The  environmental 
assessment  provides  a  basis  for  our 
conclusion  that  the  field  testing  of  the 
genetically  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  qualitv 
of  the  human  environment.  Based  on  its 
finding  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SVV.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  those  documents  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the  reading 
room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Assistant  Director, 
Scientific  Services,  PPQ.  APHIS,  Suite 
5B05,  4700  River  Road  Unit  147. 
Riverdale,  MD  20737-1237;  (301)  734- 
7710.  For  copies  of  the  environmental 
assessment  and  finding  of  no  significant 


impact,  contact  Ms.  Linda  Lightle  at 
(301)  734-8231;  e-mail: 
Linda.Lightle@usda.gov.  Please  refer  to 
the  permit  number  fisted  below  when 
ordering  documents. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  or  a 
notification  acknowledged  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  permit  application 
requirements  and  the  notification 
procedures  for  the  importation, 
interstate  movement,  and  release  into 
the  environment  of  a  regulated  article. 

In  the  course  of  reviewing  the  permit 
application,  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
assessed  the  impact  on  the  environment 
that  releasing  the  organisms  under  the 
conditions  described  in  the  permit 
application  would  have.  APHIS  has 
issued  a  permit  for  the  field  testing  of 
the  organisms  listed  below  after 
concluding  that  the  organisms  will  not 
present  a  risk  of  plant  pest  introduction 
or  dissemination  and  will  not  have  a 
significant  impact  on  the  qualitv  of  the 
hum.an  environment.  The 
environmental  assessment  and  finding 
of  no  significant  impact,  which  are 
based  on  data  submitted  by  the 
applicant  and  on  a  review  of  other 
relevant  literature,  provide  the  public 
with  documentation  of  APHIS'  review 
and  analysis  of  the  environmental 
impacts  associated  with  conducting  the 
field  test. 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  a  permit  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


Permit  No. 


98-120-01 r 


Permittee 


Biosource  Technologies,  Inc 


Date  Issued 


Organisms 


Field  Test  Loca- 
tion 


7-15-98  !  Tobacco  etch  virus  genetically  engi-neered 
j      to  express  genes  of  pharma-ceutical  inter- 
est. 


Kentucky. 
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The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with;  (1) 
The  National  Environmental  Policy  Act 
of  1969,  as  amended  (NEPA)  (42  U.S.C. 
4321  et  seq.],  (2)  regulations  of  the 
Coimcil  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Done  in  Washington.  DC.  this  13th  day  of 
August.  1998. 
Joan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  98-22460  Filed  8-19-98;  8:45  am] 

BILLING  CODE  341(>-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

(Docket  No.  98-079-1] 

Novartis  Seeds  and  Monsanto  Co.; 
Receipt  of  Petition  for  Determination  of 
Nonregulated  Status  for  Sugar  Beet 
Genetically  Engineered  for  Glyphosate 
Herbicide  Tolerance 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  received  a 
petition  from  Novartis  Seeds  and 
Monsanto  Company  seeking  a 
determination  of  nonregulated  status  for 
a  sugar  beet  line  designated  as  GTSB77, 
which  has  been  genetically  engineered 
for  tolerance  to  the  herbicide 
glyphosate.  The  petition  has  been 
submitted  in  accordance  v«th  our 
regulations  concerning  the  introduction 
of  certain  genetically  engineered 
organisms  and  products.  In  accordance 
with  those  regulations,  we  are  soliciting 
public  comments  on  whether  this  sugar 
beet  line  presents  a  plant  pest  risk. 
DATES:  Written  comments  must  be 
received  on  or  before  October  19,  1998. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-079-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118.  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-079-1.  A  copy  of  the 
petition  and  any  comments  received 
may  be  inspected  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 


Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  access 
to  that  room  to  inspect  the  petition  or 
comments  are  asked  to  call  in  advance 
of  visiting  at  (202)  690-2817  to  facilitate 
entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
James  White,  Biotechnology  and 
Biological  Analysis,  PPQ,  APHIS,  Suite 
5B05,  4700  River  Road  Unit  147, 
Riverdale.  MD  20737-1236;  (301)  734- 
5940.  To  obtain  a  copy  of  the  petition, 
contact  Ms.  Kay  Peterson  at  (301)  734- 
4885;  e-mail:  Kay.Peterson@usda.gov. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles." 

The  regulations  in  §  340.6(a)  provide 
that  any  person  may  submit  a  petition 
to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  seeking  a 
determination  that  an  article  should  not 
be  regulated  under  7  CFR  part  340. 
Paragraphs  fb)  and  (c)  of  §  340.6 
describe  the  form  that  a  petition  for 
determination  of  nonregulated  status 
must  take  and  the  information  that  must 
be  included  in  the  petition. 

On  June  22,  1998,  APHIS  received  a 
petition  (APHIS  Petition  No.  98-173- 
Olp)  from  Novartis  Seeds  (Novartis)  of 
Research  Triangle  Park,  NC,  and 
Monsanto  Company  (Monsanto)  of  St. 
Louis,  MO,  (Novartis/Monsanto) 
requesting  a  determination  of 
nonregulated  status  under  7  CFR  part 
340  for  a  sugar  beet  [Beta  vulgaris  L.) 
line  designated  as  GTSB77,  which  has 
been  genetically  engineered  for 
tolerance  to  the  herbicide  glyphosate. 
The  Novartis/Monsemto  petition  states 
that  the  subject  sugar  beet  line  should 
not  be  regulated  by  APHIS  because  it 
does  not  present  a  plant  pest  risk. 

As  described  in  me  petition,  GTSB77 
has  been  genetically  engineered  to 
express  an  enolpyruvylshikimate-3- 
phosphate  synthase  (EPSPS)  enzyme 
derived  from  Agrobacterium  sp.  strain 
CP4  (CP4  EPSPS),  and  the  b-D- 
glucuronidase  (GUS)  protein  from 
Escherichia  coli.  The  CP4  EPSPS 
protein  confers  tolerance  to  the 


herbicide  glyphosate,  and  the  GUS 
protein  serves  as  a  marker  in  the  plant 
transformation  process.  The  subject 
sugar  beet  line  also  expresses  a  novel 
protein  known  as  34550,  which  has  no 
known  biological  activity,  and  was 
apparently  created  when  a  truncated 
glyphosate  oxidoreductase  [gox)  gene 
fused  to  sugar  beet  DNA.  The 
Agrobacterium  tumefaciens  method  was 
used  to  transfer  the  added  genes  into  the 
parental  sugar  beet  proprietary  line 
A1012,  and  expression  of  the  added 
genes  is  controlled  in  part  by  gene 
sequences  derived  from  the  plant 
pathogens  figwort  mosaic  virus  and 
cauliflower  mosaic  virus. 

The  GTSB77  line  has  been  considered 
a  regulated  article  under  the  regulations 
in  7  CFR  peirt  340  because  it  contains 
gene  sequences  from  plant  pathogens. 
The  subject  sugar  beet  line  has  been 
field  tested  since  1996  under  APHIS 
permits  and  notifications.  In  the  process 
of  reviewing  the  permit  applications 
and  notifications  for  field  trials  of  this 
sugar  beet  line,  APHIS  determined  that 
the  vectors  and  other  elements  were 
disarmed  and  that  the  trials,  which  were 
conducted  under  conditions  of 
reproductive  and  physical  containment 
or  isolation,  would  not  present  a  risk  of 
plant  pest  introduction  or 
dissemination. 

In  the  Federal  Plant  Pest  Act,  as 
amended  (7  U.S.C.  150aa  et  seq.),  "plant 
pest"  is  defined  as  "any  living  stage  of: 
Any  insects,  mites,  nematodes,  slugs, 
snails,  protozoa,  or  other  invertebrate 
animals,  bacteria,  fungi,  other  parasitic 
plants  or  reproductive  parts  thereof, 
viruses,  or  any  organisms  similar  to  or 
allied  with  any  of  the  foregoing,  or  any 
infectious  substances,  which  can 
directly  or  indirectly  injure  or  cause 
disease  or  damage  in  any  plants  or  parts 
thereof,  or  any  processed,  manufactured 
or  other  products  of  plants."  APHIS 
views  this  definition  very  broadly.  The 
definition  covers  direct  or  indirect 
injury,  disease,  or  damage  not  just  to 
agricultural  crops,  but  also  to  plants  in 
general,  for  example,  native  species,  as 
well  as  to  organisms  that  may  be 
beneficial  to  plants,  for  example, 
honeybees,  rhizobia,  etc. 

The  U.S.  Environmental  Protection 
Agency  (EPA)  is  responsible  for  the 
regulation  of  pesticides  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended  (7 
U.S.C.  136  et  seq.).  FIFRA  requires  that 
all  pesticides,  including  herbicides,  be 
registered  prior  to  distribution  or  sale, 
unless  exempt  by  EPA  regulation.  In 
cases  in  which  genetically  modified 
plants  allow  for  a  new  use  of  an 
herbicide  or  involve  a  different  use 
pattern  for  the  herbicide,  EPA  must 
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approve  the  new  or  different  use. 
Accordingly,  a  submission  has  been 
made  to  EPA  for  registration  of  the 
herbicide  glyphosate  for  use  on  sugar 
beet.  When  the  use  of  the  herbicide  on 
the  genetically  modified  plant  would 
result  in  eui  increase  in  the  residues  of 
the  herbicide  in  a  food  or  feed  crop  for 
which  the  herbicide  is  currently 
registered,  or  in  new  residues  in  a  crop 
for  which  the  herbicide  is  not  currently 
registered,  establishment  of  a  new 
tolerance  or  a  revision  of  the  existing 
tolerance  would  be  required.  Residue 
tolerances  for  pesticides  are  established 
by  EPA  under  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA),  as  amended 
(21  U.S.C.  301  et  seq.],  and  the  Food  and 
Drug  Administration  (FDA)  enforces 
tolerances  set  by  EPA  under  the  FFDCA. 

FDA  published  a  statement  of  policy 
on  foods  derived  from  new  plant 
varieties  in  the  Federal  Register  on  May 
29.  1992  (57  FR  22984-23005).  The  FDA 
statement  of  policy  includes  a 
discussion  of  FDA's  authority  for 
ensuring  food  safety  under  the  FFDCA. 
and  provides  guidance  to  industry  on 
the  scientific  considerations  associated 
with  the  development  of  foods  derived 
from  new  plant  varieties,  including 
those  plants  developed  through  the 
techniques  of  genetic  engineering. 
Novartis  and  Monsanto  have  begun 
consultation  with  FDA  on  the  subject 
sugar  beet  line. 

In  accordance  with  §  340.6(d)  of  the 
regulations,  we  are  publishing  this 
notice  to  inform  the  public  that  APHIS 
will  accept  written  comments  regarding 
the  Petition  for  Determination  of 
Nonregulated  Status  from  any  interested 
person  for  a  period  of  60  days  from  the 
date  of  this  notice.  The  petition  and  any 
comments  received  are  available  for 
public  review,  and  copies  of  the  petition' 
may  be  ordered  (see  the  ADDRESSES 
section  of  this  notice). 

After  the  comment  period  closes, 
APHIS  will  review  the  data  submitted 
by  the  petitioner,  all  written  comments 
received  during  the  comment  period, 
and  any  other  relevant  information. 
Based  on  the  available  information, 
APHIS  will  furnish  a  response  to  the 
petitioner,  either  approving  the  petition 
in  whole  or  in  part,  or  denying  the 
petition.  APHIS  will  then  pubUsh  a 
notice  in  the  Federal  Register 
announcing  the  regulatory  status  of  the 
Novartis/Monsanto  GTSB77  sugar  beet 
line  and  the  availability  of  APHIS' 
written  decision. 

Authority:  7  U.S.C,  150aa-150jj.  151-167. 
and  1622n;  31  U.S.C.  9701:  7  CFR  2.22.  2.80, 
and  371.2(c). 


Done  in  Washington.  DC.  this  13th  day  of 
August.  1998. 

Joan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  98-22455  Filed  8-19-98:  8:45  am) 
BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  98-026-2] 

Public  Meeting;  Center  for  Veterinary 
Biologies 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  is  the  second  notice  to 
producers  of  veterinary  biological 
products,  product  users,  and  other 
interested  persons  that  we  are  holding 
our  eighth  public  meeting  to  discuss 
regulatory  and  policy  issues  related  to 
the  manufacture,  distribution,  and  use 
of  veterinary  biological  products.  This 
notice  includes  information  on  the 
agenda  for  the  public  meeting  and 
identifies  a  contact  person  for  obtaining 
registration  forms,  lodging  information, 
and  copies  of  the  agenda. 
PLACE,  DATES,  AND  TIMES  OF  MEETING:  The 
eighth  public  meeting  will  be  held  in 
the  Scheman  Building  at  the  Iowa  State 
Center.  Ames.  lA.  The  meeting  is 
scheduled  from  8:30  a.m.  to  5  p.m.  on 
Wednesday,  September  23,  1998.  and 
from  8  a.m.  to  5  p.m.  on  Thursday, 
September  24.  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kay  Wessman.  Center  for  Veterinary 
Biologies — Inspection  and  Compliance. 
VS.  APHIS,  510  South  17th  Street.  Suite 
104.  Ames,  lA  50010;  telephone  (515) 
232-5785  (extension  127);  fax  (515) 
232-7120:  or  e-mail: 
Kay.Wessman@usda.gov. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  on 
April  14,  1998  (63  FR  18180,  Docket  No. 
98-026-1).  the  Animal  and  Plant  Health 
Inspection  Ser\'ice  (APHIS)  announced 
that  it  would  be  holding  its  eighth 
public  meeting  on  veterinarv  biologies 
in  Ames,  lA.  on  September  23  and  24, 
1998.  In  that  notice.  APHIS  requested 
that  interested  persons  submit 
suggestions  for  agenda  topics.  Based  on 
the  submissions  received  and  on  other 
considerations,  the  agenda  for  the  eighth 
public  meeting  will  include,  but  mav 
not  be  limited  to.  the  following  topics: 
1.  State  of  the  Center  for  Veterinar\' 
Biologies; 


2.  Electronic  submissions 
demonstrations; 

3.  Federal  preemption  and  the  Virus- 
Serum-Toxin  Act; 

4.  Association  of  Feline  Practitioners 
vaccination  guidelines 

5.  Panel  discussion  on  legal  issues; 

6.  Mutual  Recognition  Agreement 
between  the  United  States  and  the 
European  Union; 

7.  International  harmonization; 

8.  Vaccinovigilance  and  veterinary 
biologies  in  the  United  States; 

9.  Drug  Export  Reform  and 
Enhancement  Act; 

10.  Panel  discussion  on  international 
issues; 

11.  Formulating  vaccines  with 
aluminum  adjuvants; 

12.  Relative  potency  and  reference 
lequalification;  and 

13.  Future  of  vaccines  in  animal 
health. 

In  addition,  we  have  scheduled  two 
community  networking  sessions  in 
which  all  meeting  attendees  and 
participants  will  be  invited  to  form 
small  working  groups  to  discuss  and 
provide  input  on  critical  issues 
concerning  our  program,  such  as:  What 
is  the  Center  for  Veterinar>-  Biologies 
doing  well?  Where  do  we  need  to 
improve  our  services?  Given  the  center's 
budgetary  constraints,  what  should  oiu- 
priorities  be?  In  what  areas  should  we 
target  our  major  resources? 

Registration  forms,  lodging 
information,  and  copies  of  the  agenda 
for  the  eighth  public  meeting  may  be 
obtained  from  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  The 
registration  deadline  is  September  15. 
1998.  A  block  of  hotel  rooms  has  been 
set  aside  for  this  meeting  until 
September  1.  1998. 

Done  in  Washington.  DC.  this  13th  dav  of 
August.  1998. 

Joan  M.  Amoldi. 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Semce. 

[FR  Doc.  98-22461  Filed  8-19-98:  8:45  am] 

BILLING  CODE  34ia-34-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Request  for  Nominations  for 
the  Task  Force  on  Agricultural  Air 
Quality 

SUMMARY:  The  Secretary  of  Agriculture 
is  requesting  nominations  for  qualified 
persons  to  ser\e  as  members  of  the  Task 
Force  on  Agricultural  Air  Quality. 
DATE:  Nominations  must  be  received  in 
WTiting  or  reaffirmed  (see 
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SUPPLEMENTARY  INFORMATION  section)  by 
October  2,  1998. 

ADDRESSES:  Send  written  nominations 
to:  Chief,  USDA/Natural  Resources 
Conservation  Service,  P.O.  Box  2890, 
Washington.  D.C.  20013. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Bluhm,  Designated  Federal 
Official,  telephone  (530)  752-1018,  fax 
(530)  752-1552,  email 
bluhm@crocker.ucdavis.edu.  To  obtain 
form  AD-755  ONLY  contact  Jeff 
Graham.  NRCS  Agricultural 
Climatologist  via  phone  at  (202)  720- 
1858  or  email  at  jeff.graham@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Task  Force  Purpose 

As  required  by  Section  391  of  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996,  the  Chief  of  the 
Natural  Resources  Conservation  Service 
(NRCS)  shall  establish  a  task  force  to 
review  research  results  by  any  Federal 
agency  that  addresses  air  quality  issues 
related  to  agriculture  or  agriculture 
infrastructure.  Recommendations  from 
the  Task  Force  will  be  provided  to  the 
Secretary  of  Agriculture  for  guidance  on 
air  quality  policy  implementations.  The 
requirements  of  the  Federal  Advisory 
Committee  Act  (FACA)  apply  to  this 
Task  Force. 

The  Task  Force  will: 

1.  Review  research  on  agricultural  air 
quality  supported  by  Federal  agencies; 

2.  Base  recommendations  to  the 
Secretary  of  Agriculture  upon  sound 
scientific  findings  after  adequate  peer 
review  and  taking  into  account 
economic  feasibility; 

3.  Work  to  ensure  intergovernmental 
(Federal,  state  and  local)  coordination  to 
establish  policy  for  agriculture  air 
quality  and  to  avoid  duplication;  and 

4.  To  the  extent  practical,  assist 
Federal  agencies  correct  their  erroneous 
data  with  respect  to  agriculture  air 
quality. 

Task  Force  Membership 

The  Task  Force  will  be  made  up  of 
United  States  citizens.  The  Task  Force 
will  be  composed  of: 

1.  Individuals  with  expertise  in 
agricultural  air  quality  and/or 
agricultural  production; 

2.  Individuals  representing  regional 
air  quality  concerns; 

3.  Representatives  of  institutions  with 
expertise  in  air  quality  impacts  on 
human  health; 

4.  Five  representatives  from 
commodity  groups  having  expertise  in 
production  agriculture; 

5.  Six  representatives  from  state  or 
local  agencies  having  expertise  in 
agriculture  and  air  quality;  and 


6.  An  atmospheric  scientist. 

Task  Force  nominations  must  be  in 
writing  and  provide  the  appropriate 
background  documents  required  by 
USDA  policy,  including  form  AI>-755. 
Previous  nominees  and  current  Task 
Force  members  who  wish  to  be 
reappointed  should  update  their 
nominations  and  must  provide  a  new 
background  disclosure  form  (AD-755)  to 
reaffirm  their  candidacy.  Service  as  a 
member  of  the  Task  Force  shall  not 
constitute  employment  by,  or  the 
holding  of  an  office  of.  the  United  States 
for  the  purpose  of  any  Federal  law. 

A  Task  Force  member  shall  serve  for 
a  term  of  2  years.  No  individual  may 
serve  more  than  2  consecutive  2-year 
terms  as  a  member  of  the  Task  Force.  A 
member  of  the  Task  Force  shall  receive 
no  compensation  from  the  NRCS  for 
their  service  as  a  member  of  the  Task 
Force  except  as  described  below. 

While  away  from  home  or  regular 
place  of  business  of  a  member  of  the 
Task  Force,  the  memtjer  will  be  eligible 
for  travel  expenses  paid  by  the  NRCS, 
including  per  diem  in  lieu  of 
subsistence,  at  the  same  rate  as  a  person 
employed  intermittently  in  the 
government  service  is  allowed  under 
section  5703  of  title  5.  United  States 
code. 

Additional  information  about  the 
Task  Force  on  Agricultural  Air  Quality 
may  be  found  on  the  World  Wide  Web 
at  http://wvyrw.nhq.nrcs.usda.gov/faca/ 
aaqtf.html. 

Submitting  Nominations 

Nominations  should  be  typed  and 
should  include  the  following: 

1.  A  brief  summary  of  no  more  than 
two  pages  explaining  the  nominee's 
suitability  to  serve  on  the  Task  Force  on 
Agricultural  Air  Quality. 

2.  Resume. 

3.  A  completed  copy  of  form  AD-755. 
Nominations  should  be  sent  to  the 

Chief  of  NRCS  at  the  address  listed 
above,  and  be  post  marked  no  later  than 
October  2,  1998. 

Equal  Opportunity  Statement 

To  ensure  that  recommendations  of 
the  Task  Force  take  into  account  the 
needs  of  underserved  and  diverse 
communities  served  by  the  Department, 
membership  shall  include,  to  the  extent 
practicable,  individuals  representing 
minorities,  women  and  persons  with 
disabilities. 

Dated:  August  14,  1998. 
Thomas  A.  Weber, 

Deputy  Chief  for  Science  and  Technology. 
[PR  Doc.  98-22452  Filed  8-19-98;  8:45  am] 

BILUNG  CODE  3014-16-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Survey  of  Income  and  Program 
Participation  (SIPP)  Wave  10  of  the 
1996  Panel 

ACTION:  Proposed  Collection;  Comment 
Request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and         ' 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  19, 
1998. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327.  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or    - 
copies  of  the  information  collection 
instrvunent(s)  and  instructions  should 
be  directed  to  Michael  McMahon, 
Bureau  of  the  Census,  FOB  3,  Room 
3319,  Washington,  DC  20233-0001, 
(301) 457-3819. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Census  Bureau  conducts  the  SIPP 
which  is  a  household-based  survey 
designed  as  a  continuous  series  of 
national  panels  each  lasting  four  years. 
Respondents  are  interviewed  once  every 
four  months  in  monthly  rotations. 
Approximately  37.000  households  are 
in  the  current  panel. 

The  SIPP  represents  a  source  of 
information  for  a  wide  variety  of  topics 
and  allows  information  for  separate 
topics  to  be  integrated  to  form  a  single, 
unified  data  base  so  that  the  interaction 
between  tax,  transfer,  and  other 
government  and  private  policies  can  be 
examined.  Government  domestic  policy 
formulators  depend  heavily  upon  the 
SIPP  information  concerning  the 
distribution  of  income  received  directly 
as  money  or  indirectly  as  in-kind 
benefits  and  the  effect  of  tax  and 
transfer  programs  on  this  distribution. 
They  also  need  improved  and  expanded 
data  on  the  income  and  general 
economic  and  financial  situation  of  the 
U.S.  population.  The  SIPP  has  provided 
these  kinds  of  data  on  a  continuing  basis 
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since  1983  permitting  levels  of 
economic  well-being  and  changes  in 
these  levels  to  be  measured  over  time. 

The  survey  is  molded  around  a 
central  "core"  of  labor  force  and  income 
questions  that  will  remain  fixed 
throughout  the  life  of  a  panel.  The  core 
is  supplemented  with  questions 
designed  to  answer  specific  needs,  such 
as  obtaining  information  on  taxes,  the 
ownership  and  contributions  made  to 
IRA,  Keogh,  401K  plans,  examining 
patterns  in  respondent  work  schedules, 
and  child  care  arrangements.  These 
supplemental  questions  are  included 
with  the  core  and  are  referred  to  as 
"topical  modules." 

The  topical  modules  for  the  1996 
Panel  Wave  10  collect  information 
about:  (1)  Annual  Income  and 
Retirement  Accounts,  (2)  Taxes,  (3) 
Child  Care,  and  (4)  Work  Schedule. 

Wave  10  interviews  will  be  conducted 
from  April  through  July  1999. 

II.  Method  of  Collection 

The  SIPP  is  designed  as  a  continuing 
series  of  national  panels  of  interviewed 
households  that  are  introduced  every  4 
years  with  each  panel  having  a  duration 
of  4  years  in  the  survey.  All  household 
members  15  years  old  or  over  are 
interviewed  using  regular  proxy- 
respondent  rules.  They  are  interviewed 
a  total  of  12  times  (12  waves)  at  4-month 
intervals  making  the  SIPP  a  longitudinal 
survey.  Sample  persons  (all  household 
members  present  at  the  time  of  the  first 
interview)  who  move  within  the  country 
and  reasonably  close  to  a  SIPP  Primary 
Sampling  Unit  will  be  followed  and 
interviewed  at  their  new  address. 
Persons  15  years  old  or  over  who  enter 
the  household  after  Wave  1  will  be 
interviewed;  however,  if  these  persons 
move,  they  are  not  followed  unless  they 
happen  to  move  along  with  a  Wave  1 
sample  person. 

III.  Data 

OMB  Number:  0607-0813. 

Forni  Number:  SIPP/CAPI  Automated 
Instrument. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Number  of  Respondents: 
77,700. 

Estimated  Time  Per  Response:  30 
minutes  per  person. 

Estimated  Total  Annual  Burden 
Hours:  U7, 800. 

Estimated  Total  Annual  Cost:  The 
only  cost  to  respondents  is  their  time. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13,  United 
States  Code,  Section  182. 


rv.  Request  for  Conunents 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quafity,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  August  17,  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  the  Chief  Information  Officer. 
(FR  Doc.  98-22400  Filed  8-19-98;  8:45  am] 
BILLING  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
Agency:  Bureau  of  the  Census. 
Title:  Field  Representative  Exit 
Questionnaire. 

Form  Numberfs):  BC-1294,  BC- 
1294(D). 

Agency  Approval  Number:  0607- 
0404. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Burden:  638  hours. 
Number  of  Respondents:  2,660 
households. 

Avg  Hours  Per  Response:  BC-1294  (5 
minutes),  BC-1294(D)  (15  minutes). 
Needs  and  Uses:  The  tremendous 
costs  to  replace  interviewers  who  leave 
the  Census  Bureau  continue  to  grow. 
Census  Bureau  interviewers  collect  data 
for  ongoing  current  surveys  and  for  the 
decennial  census.  These  labor-intensive 
operations  require  a  unique 
combination  of  technical  knowledge 
and  interpersonal  skills.  Finding  the 
right  person  for  the  job  is  not  easy  and 
retaining  that  person  increasingly 


presents  an  additional  challenge.  If 
unchecked,  interviewer  turnover 
spawns  a  cycle  of  recruiting  and 
training  which  is  not  only  costly,  but 
perhaps  harmful  to  data  quality  as  well. 
In  a  continuous  effort  to  devise  policies 
and  practices  aimed  at  reducing 
turnover  among  our  field  interviewing 
staff  the  Census  Bureau  needs  to  collect 
data  on  the  reasons  inter\iewers  leave 
the  Bureau.  The  exit  qucstiormaire  helps 
the  Census  Bureau  identifv  specific 
reasons  for  the  turnovers.  Based  on  the 
survey  results  the  Census  Bureau  can 
develop  both  general  and  specific  plans 
to  reduce  turnover.  If  turnover  can  be 
reduced,  the  skyrocketing  costs  of 
recruiting,  hiring,  training,  and 
managing  a  large  staff  of  census 
interviewers  can  be  reduced. 

Approximately  even,'  month,  a  sample 
of  one-half  of  all  interviewers  who  work 
on  ciu-rent  surveys  (field 
representatives)  who  voluntarilv  resign 
within  the  sampling  period  will  be 
contacted  by  telephone  to  complete  a 
BC-1294  questionnaire.  During  the  Year 
2000.  a  sample  of  interviewers  hired  to 
conduct  the  census  (enumerators)  who 
have  continuously  been  in  a  nonpav 
status  for  a  period  of  two  weeks  will  be 
contacted  by  telephone  to  complete  a 
BC-1294(D)  questionnaire.  The  Form 
BC-1294(D)  will  only  be  admmibtered 
in  Fiscal  Year  2000. 

Affected  Public:  Individuals  and 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  \oluntarv. 

Legal  Authority:  Title  5.  United  States 
Code,  Section  3101.  and  Title  13,  United 
States  Code,  Section  23. 

O.MB  Desk  Officer:  Nancy  Kirkendall, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  bv 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce, 
room  5327.  14th  and  Constitution 
Avenue,  NW.  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall,  OMB  Desk 
Officer,  room  10201.  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  August  14.  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clecrance  Officer.  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  98-22398  Filed  8-l»-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork.  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  American  Community  Survey 
Group  Quarters  Screening  Test. 

Form  Numberfsj:  ACS-2(GQ}. 

Agency  Approval  i\'umber:  0607- 
0836. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  300  hours. 

Xumber  of  Respondents:  900. 

Avg.  Hours  Per  Response:  20  minutes. 

Needs  and  Uses:  In  1999  the 
American  Community  Survey  (ACS) 
will  be  conducted  in  53  counties.  Data 
from  the  ACS  will  determine  the 
feasibility  of  a  continuous  measurement 
system  that  provides  socioeconomic 
data  on  a  continual  basis  throughout  the 
decade.  The  Census  Bureau  must 
provide  a  sample  of  persons  residing  in 
Croup  Quarters  (GQs)  the  opportunity  to 
be  mterviewed  for  the  ACS.  GQs 
include  places  such  as  student  dorms, 
correctional  facilities,  hospitals,  nursing 
homes,  shelters,  and  military  quarters 
Obtaining  characteristic  information 
from  the  GQs  will  ensure  that  we 
mclude  the  necessary  people  residing  at 
GQs  in  the  1999  ACS. 

A  GQ  screenuig  operation  is  being 
conducted  in  conjunction  with  1998 
ACS  activities.  This  request  revises  the 
existing  GQ  clearance  for  use  in  the 
1999  ACS.  Major  changes  are  in  the 
estmiated  number  of  respondents  and  in 
the  estimated  time  per  response.  In  1998 
we  are  screening  a  sample  of  the  GQs  in 
eight  counties.  In  1999  we  will  screen 
a  sample  of  the  GQs  in  53  counties. 
After  completing  one-third  of  the  1998 
screening,  we  have  learned  that 
screening  averages  about  20  minutes  per 
response  instead  of  10  minutes  as 
originally  estimated.  In  1999  we  will 
use  the  same  questionnaire  for  screening 
that  we  are  using  in  1998,  Form  ACS- 
2(GQ).  ACS  GQ  Screening. 

This  screening  operation  will  serve  to 
update  information  we  already  have  on- 
hand  about  the  GQ  and  its  residency, 
tell  us  if  the  GQ  is  within  scope  for  ACS 
enumeration,  and.  most  importantly, 
allow  us  to  determine  if  a  mail 
enumeration  of  the  residents  is  possible. 
If  a  mail  enumeration  is  not  possible, 
face-to-face  interviews  with  GQ 
residents  will  be  necessary. 


Affected  Public:  Businesses  or  other 
for-profit  organizations,  not-for-profit 
institutions,  farms. 

Frequency:  One  time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  U.S.C. 
Section  182. 

0.\W  Desk  Officer:  Nancy  Kirkendall. 
(202)395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer.  (202) 
482-3272.  Department  of  Commerce, 
room  5327,  14th  and  Constitution 
Avenue,  NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall.  OMB  Desk 
Officer,  room  10201,  New  E.xecutive 
Office  Building,  Washington,  DC  20503. 

Dated;  August  14.  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  the  Chief  Information  Officer. 
[PR  Doc   98-22399  Filed  8-19-98;  8:45  am] 
BILLING  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

President's  Export  Council 
Subcommittee  on  Encryption;  Notice 
of  Recruitment  of  Private-Sector 
Members 

SUMMARY:  The  President's  Export 
Council  Subcommittee  on  Encryption 
(PECSENC)  advises  the  U.S. 
Government  on  matters  and  issues 
pertinent  to  the  Export  Administration 
Act  of  1979,  as  amended;  the  Export 
Administration  Regulations;  and  related 
statutes  and  regulations  on  policies 
regarding  commercial  encryption 
products.  The  PECSENC  draws  on  the 
expertise  of  its  members  to  provide 
advice  and  make  recommendations  on 
ways  to  minimize  the  possible  adverse 
impact  of  commercial  encryption  policy 
on  U.S.  industry  while  protecting  US. 
national  security  and  fostering  U.S. 
foreign  policy  goals,  including  public 
safety  of  U.S.  citizens  at  home  and 
abroad. 

The  PECSENC  is  composed  of  high- 
level  representatives  from  business, 
academia.  and  law  enforcement 
representing  diverse  points  of  view  on 
current  commercial  encryption  policies. 
laws,  and  regulations. 

PECSENC  members  are  appointed  by 
the  Secretary  of  Commerce  and  serve  at 
the  Secretary's  discretion.  The 
membership  reflects  the  Department's 


commitment  to  attaining  balance  and 
diversity.  PECSENC  members  must 
obtain  secret-level  clearances  prior  to 
appointment.  These  clearances  are 
necessary  so  that  members  can  be 
permitted  access  to  relevant  classified 
information  needed  in  formulating 
recommendations  to  the  President  and 
the  U.S.  Government.  The  PECSENC 
meets  4  to  6  times  per  year.  Members  of 
the  Subcommittee  will  not  be 
compensated  for  their  services.  The 
PECSENC  is  seeking  approximately 
seven  private-sector  members  with 
senior  expertise  in  the  field  of 
commercial  encryption  policy.  Please 
send  a  fact  sheet  on  your  firm  and  a 
resume.  We  will  use  these  documents  to 
determine  your  activity  in  the  area  of 
concern.  Materials  may  be  faxed  to  the 
number  below. 

Deadline:  This  request  will  be  open 
for  15  days  from  date  of  publication  in 
the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lee  Ann  Carpenter  on  (202)  482-2583. 
Materials  may  be  faxed  to  (202)  501- 
8024,  to  the  attention  of  Ms.  Lee  Ann 
Carpenter. 

Dated:  August  14,  1998. 

R.  Roger  Majak, 

Assistant  Secretary  for  Export 
Administration. 

|FR  Doc.  98-22443  Filed  8-19-98;  8:45  am] 

BILLING  CODE  3510-33-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  98-037.  Applicant: 
Finch  University  of  Health  Sciences, 
The  Chicago  Medical  School,  3333 
Green  Bay  Road,  North  Chicago,  IL 
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60064-3095.  Instrument:  Electrode 
Puller,  Model  PD-5.  Manufacturer: 
Narishige  Co.,  Japan.  Intended  Use:  The 
instrument  will  be  used  for 
investigations  of  the  cellular  and 
network  properties  of  the  nervous 
system  in  the  marine  mollusk  Tritonia 
diomedea  that  underlie  decision-making 
and  learning.  Application  accepted  by 
Commissioner  of  Customs:  July  20. 
1998. 

Docket  Number:  98-038.  Applicant: 
The  Salk  Institute  for  Biological  Studies, 
10010  North  Torrey  Pines  Road,  La 
JoUa,  CA  92037.  Instrument: 
Diffractometer  and  X-Ray  Generator, 
Models  DIP-2030H  and  M06X. 
Manufacturer:  MAC  Science  Co.,  Ltd., 
Japan.  Intended  Use:  The  instrument  is 
intended  to  be  used  to  collect  x-ray 
diffraction  data  from  crystals  made  with 
certain  biological  macromolecules  in 
order  to  study  phenomena  such  as 
signal  transduction,  ion  conductance 
and  protein  DNA  recognition.  The 
experimental  plan  will  consist  of 
purifying  the  proteins,  crystallizing 
them  in  an  optimum  condition  in  the 
wet  bench  laboratory,  then  recording  the 
diffraction  pattern  using  the  x-ray 
instrument  and  imaging  plates  system. 
Application  accepted  by  Commissioner 
of  Customs:  ]u\y  24,  1998. 

Docket  Number:  98-039.  Instrument: 
Laser  Optics,  Version  2.  Manufacturer: 
Radiant  Dyes  Laser  Accessories,  GmbH, 
Germany.  Docket  Number:  98-040. 
Instrument:  Laser,  Model  SL404G-10. 
Manufacturer;  Spectron  Laser  Systems. 
United  Kingdom.  Applicant:  Princeton 
University,  Purchasing  Department. 
Armory  Building,  110  Washington 
Road,  Princeton,  NJ  08544.  Intended 
Use:  The  instruments  will  be  used  for 
studies  of  the  atmospheric  constituents 
sulfuric  acid  and  water.  Experiments 
will  consist  of  mixing  sulfuric  acid  and 
water  vapors  and  ionizing  them  with 
muhi-photon  ionization  using  the  Nd- 
YAG  and  dye  lasers  to  determine  the 
rate  of  formation  of  particles  from  . 
sulfuric  acid  and  water  mixtures. 
Applications  accepted  by  Commissioner 
of  Customs:  ]u\y  30,  1998. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff 
IFR  Doc.  98-22437  Filed  8-19-98:  8;45  am] 
BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  California,  San  Diego; 
Notice  of  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific 
Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  98^31.  Applicant: 
University  of  California,  San  Diego,  La 
Jolla,  CA  92093-0358.  Instrument: 
Electron  Beam  Evaporation  Source. 
Manufacturer:  Oxford  Applied 
Research,  United  Kingdom.  Intended 
Use:  See  notice  at  63  FR  35911.  July  1. 
1998. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  four  pockets  to  be  used 
with  three  rods  for  simultaneous 
evaporation  of  three  elements  and  (2) 
built-in  flux  monitors  for  eath  pocket. 
The  National  Institute  of  Standards  and 
Technology  advises  that  (1)  these 
capabilities  are  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use  (comparable 
case). 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  98-22438  Filed  8-19-98;  8:45  am] 

BILLING  CODE  351&-OS-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade:  Proposed 
Amendments  to  the  Wheat  Futures 
Contract  Regarding  Vomitoxin  in 
Deliverable  Wheat 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  contract 

market  rule  change. 


SUMMARY:  The  Chicago  Board  of  Trade 
(CBT  or  Exchange)  has  submitted 
amendments  to  its  wheat  futures 
contract  that  would  permit  receivers  of 
wheat  futures  deliveries  to  require  that 
wheat  loaded  out  from  deliven>- 
warehouses  have  a  vomitoxin  content  of 
no  more  than  5  parts  per  million.  The 
Commission  has  determined  to  request 
public  comment  on  the  proposed  CBT 
rule  based  upon  its  finding  that  the 
proposed  rule  is  of  major  economic 
significance  within  the  meaning  of 
section  5a(a)(12)  of  the  Commodity 
Exchange  Act  (Act)  and  that  its 
publication  is  in  the  public  interest  and 
will  assist  the  Commission  in 
considering  the  views  of  interested 
persons. 

DATE:  Comments  must  be  received  on  or 
before  September  21.  1998. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretar>',  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW, 
Washington.  DC  20581.  In  addition, 
comments  may  be  send  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521 ,  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should  be 
made  to  the  CBT  wheat  futures  contract 
vomitoxin  proposal. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Fred  Linse  of  the 
Division  of  Economic  Analysis. 
Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre. 
1155  21st  Street,  NW,  Washington.  DC 
20581,  telephone  (202) 418-5273, 
facsimile  number  (202)  418-5527.  or 
electronically  at  ninse@cftc.gov. 
SUPPLEMENTARY  INFORMATION:  Currently, 
the  CBT  futures  contract  contains  no 
provisions  relating  to  vomitoxin  in 
deliverable  wheat.  The  proposed  CBT 
amendments  would  provide  the  parties 
that  receive  delivery  of  wheat  under  the 
futures  contract  may  request  that  the 
wheat  loaded  out  from  the  deliver)' 
warehouse  contain  no  more  than  5  parts 
per  million  of  the  fungus 
deoxvnivalenol  (vomitoxin).  Under  the 
proposed  amendments,  the  deliver)' 
receiver  would  be  required  to  pay  for 
inspection  of  the  delivery  wheat  for 
vomitoxin  content,  with  such  inspection 
being  done  at  the  time  of  load  out  by  the 
Federal  Grain  Inspection  Service  or  by 
a  third  party  inspection  service  which  is 
mutually  agreeable  to  the  deliver) 
receiver  and  the  deliverer. 

The  E.xchange  plans  to  implement  the 
proposed  amendments  on  September  1, 
1999.  Under  the  proposed 
implementation  plan,  CBT  registered 
warehouse  receipts  issued  prior  to 
September  1,  1999  will  be  deUverable 
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after  that  date  only  if  the  warehouse 
operator  certifies  on  the  warehouse 
receipt  that  the  delivery  receiver  may 
request  that  wheat  loaded  out  from  the 
delivery  warehouse  have  a  vomitoxin 
content  of  no  more  than  5  parts  per 
million.  Holders  of  warehouse  receipts 
issued  prior  to  September  1.  1999  who 
request  that  the  warehouse  receipts  be 
reissued  or  endorsed  to  comply  with  the 
vomitoxin  standard  will  be  liable  to 
warehouse  operators  for  a  maximum  of 
two  cents  per  bushel  as  compensation 
for  the  cost  of  bringing  delivery  wheat 
underlying  such  receipts  into 
compliance  with  the  proposed  standard. 
The  Exchange  has  noted  that  the 
September  and  December  1999  contract 
months  have  been  listed  for  trading  with 
a  special  indicator  to  indicate  that 
deliveries  against  these  contract  months 
be  subject  to  the  proposed  vomitoxin 
limit,  pending  approval  by  the 
Commission.  The  price  adjustment  to 
outstanding  warehouse  receipts  will 
affect  their  price  and  might  have  an 
effect  on  the  pricing  of  existing 
petitions  in  contract  months  that 
currently  are  listed  for  trading.  The 
potential  of  a  proposed  rule  change  to 
affect  a  contract's  pricing  is  one  of  the 
bases  used  by  the  Commission  in 
determining  whether  a  proposed  rule 
change  is  of  major  economic 
significance  within  the  meaning  of 
section  5a{a)(12)  of  the  Act  and  must  be 
published  for  public  comment  under 
that  section  of  the  Act.' 

In  support  of  the  proposed 
amendments,  the  CBT  reasons  that  the 
amendments  will  provide  certainty  to 
market  users  regarding  the  maximum 
level  of  vomitoxin  in  futures  delivery 
wheat  and  will  maintain  the  integrity  of 
the  futures  contract  as  a  pricing  and 
hedging  medium.  In  this  regard,  the 
Exchange  notes  that  vomitoxin  is 
associated  with  gastrointestinal  illnesses 
in  humans  and  animals  and  is  subject  to 
Federal  Food  and  Drug  Administration 
(FDA)  advisory  levels.  The  CBT  notes 
that  the  current  FDA  advisory  level  for 


'  It  s.hould  be  noted  that  section  5a(a)(12)  of  the 
Act,  which  requires  the  Commission  to  publish 
proposed  rules  of  "major  economic  significance," 
does  not  define  the  meaning  of  that  term.  Moreover, 
section  5a(a)(12)  provides  that  the  Commission's 
determination  that  proposed  exchange  rules  are  of 
major  economic  significance  under  that  section  is 
final  and  not  subject  to  judicial  review.  The 
Commission  staff  has  interpreted  the  meaning  of 
"major  economic  significance"  broadly  as  proposed 
rules  which  may  have  an  effect  on  the  pricing  of 
a  contract,  on  the  value  of  existing  contracts,  on  a 
contract's  hedging  or  price  basing  utility,  or  on 
deliverable  supplies.  Section  5a(a!(12)  does  not 
define  rules  of  "major  economic  significance"  based 
upon  a  specific  dollar  impact  on  the  economy  or 
other  such  measures  used  in  other  statutes,  such  as 
those  used  in  determining  whether  an  agency  rule 
is  a  "major  rule"  under  5  U.S.C.  section  804(2). 


vomitoxin  is  finished  wheat  products  to 
be  consumed  by  humans  is  not  more 
than  1  part  per  million.  For  animals,  the 
advisory  level  is  no  more  than  10  parts 
per  million  for  cattle  and  chicken,  with 
a  recommendation  that  the  ingredients 
not  exceed  50  percent  of  the  diet,  5  parts 
per  million  for  swine,  with  a 
recommendation  that  the  ingredients 
constitute  no  more  than  20  percent  of 
the  diet,  and  5  parts  per  million  for  all 
other  animals  with  a  recommendation 
that  the  ingredients  not  exceed  40 
percent  of  the  diet.  The  CBT  indicates 
that  the  FDA  determined  not  to  specify 
an  advisory  level  for  raw  wheat  used  to 
produce  finished  wheat  products  for 
human  consumption,  since  wheat 
millers  can  reduce  vomitoxin  in 
finished  products  from  that  found  in 
raw  wheat. 

The  Exchange  notes  that,  in  the  wheat 
cash  market,  users  and  merchandisers 
purchase  wheat  with  a  maximum 
vomitoxin  guarantee  when  there  is 
concern  about  vomito.xin  in  the  wheat 
crop  or  in  carryover  stocks.  The  CBT 
indicated  that,  while  the  maximum 
level  of  vomitoxin  permitted  in  cash 
market  transactions  varies  from  year  to 
year,  the  proposed  level  of  5  parts  per 
million  falls  within  the  range  of 
maximum  levels  accepted  by  buyers  in 
recent  years.  The  Exchange  also  noted 
that  the  proposed  vomitoxin  standard  is 
consistent  with  U.S.  Department  of 
Agriculture-regulations  which  specify  a 
maximum  vomitoxin  content  of  5  parts 
per  million  for  wheat  eligible  for 
nonrecourse  loans.  Finally,  the  CBT 
notes  that,  by  segregating  inbound 
wheat  receipts,  and  by  blending  and 
cleaning  the  wheat,  warehouse 
operators  will  be  able  to  provide  for 
adequate  deliverable  supplies  of  wheat 
in  crop  years  when  vomitoxin  levels  are 
above  5  parts  per  million. 

The  proposed  amendments  were 
submitted  pursuant  to  the  Commission's 
45-day  fast  track  procedures  for 
streamlining  the  review  of  futures 
contract  rule  amendments  and  new 
contract  approvals  (62  FR  10434).  In 
light  of  the  nature  of  the  rule  and  the 
time  of  year,  a  longer  comment  period 
is  more  appropriate  than  fast  track 
consideration  would  permit. 
Accordingly,  the  CBT  has  requested  that 
the  proposal  be  removed  from  Fast 
Track  consideration,  and  the 
Commission  has  determined  to  publish 
for  public  comment  notice  of  the 
availability  of  the  proposed 
amendments  for  30  days. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat.  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Center.  1155  21st  Street.  NW. 


Washington,  DC  20581.  Copies  of  the 
proposed  amendments  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address,  by  telephone 
at  (202)  418-5100.  or  via  the  internet  on 
the  CFTC  website  at  "www.cflc.gov" 
under  "What's  Pending". 

Other  materials  submitted  by  the  CBT 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  part  145 
(1987)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOI.  Privacy  and 
Sunshine  Act  Compliance  Staff  of  the 
Office  of  the  Secretariat  at  the 
Commission's  headquarters  in 
accordance  with  17  CFR  145.7  or  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  amendments,  or  with  respect 
to  other  materials  submitted  by  the  CBT, 
should  send  such  comments  to  Jean  A. 
Webb.  Secretary.  Commodity  Futures 
Trading  Commission.  Three  Lafayette 
Center.  1155  21st  Street.  NW. 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington.  DC.  on  August  14, 
1998. 

Catherine  D.  Dixon, 

Assistant  Secretary  of  the  Commission. 
[PR  Doc.  98-22413  Filed  8-19-98;  8:45  am] 

BILUNG  CODE  6351-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

State  Energy  Advisory  Board,  Open 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463;  86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 

Name:  State  Energy  Advisory  Board. 

Date  and  Time:  September  24.  1998 
from  9:00  am  to  5:00  pm,  and  September 
25.  1998  from  9:00  am  to  12:00  pm. 

Place:  The  Canterbury  Hotel-Union 
Square.  750  Sutter  Street.  San  Francisco, 
CA  94109, 212-474-1452. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Raup,  Office  of  Building 
Technology,  State,  and  Community 
Programs,  Energy  Efficiency  and 
Renewable  Energy,  U.S.  Department  of 
Energy.  Washington.  DC  20585. 
Telephone  202/586-2214. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  To  make 
recommendations  to  the  Assistant 
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Secretary  for  Energy  Efficiency  and 
Renewable  Energy  regarding  goals  and 
objectives  and  programmatic  and 
administrative  policies,  and  to 
otherwise  carry  out  the  Board's 
responsibilities  as  designated  in  the 
State  Energy  Efficiency  Programs 
Improvement  Act  of  1990  (Pub.  L. 
No.101-440). 

Tentative  Agenda:  Briefings  on,  and 
discussions  of: 

•  Federal  efforts  to  market  energy 
efficiency  and  renewable  energy 
technologies. 

•  Issues  related  to  Electric  Utility 
Industry  restructuring  and  financing. 

•  The  transportation  sector,  its 
progress,  and  next  steps  in  energy 
efficient  technologies. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  William  J.  Raup  at  the 
address  or  telephone  number  listed 
above.  Requests  to  make  oral 
presentations  must  be  received  five  days 
prior  to  the  meeting;  reasonable 
provision  will  be  made  to  include  the 
statements  in  the  agenda.  The  Chair  of 
the  Board  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room, 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  E)C,  on  August  14. 
1998. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(PR  Doc.  98-22417  Filed  8-19-98;  8:45  am] 
BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Submission  for  0MB  review; 
comment  request. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collections  listed  at 


the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  The  listing  does  not  include 
collections  of  information  contained  in 
new  or  revised  regulations  which  are  to 
be  submitted  under  section 
3507(d)(1)(A)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

The  entry  contains  the  following 
information:  (1)  collection  numbers  and 
titles;  (2)  summary  of  the  collection  of 
information  (includes  sponsor  (i.e.,  the 
DOE  component)),  current  OMB 
document  number,  type  of  request  (new, 
revision,  extension,  or  reinstatement), 
and  response  obligation  (mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefits);  (3)  a  description  of  the  need 
and  proposed  use  of  the  information;  (4) 
description  of  the  type  of  likely 
respondents;  and  an  (5)  estimate  of  the 
total  annual  reporting  burden  (average 
hours  per  response  times  proposed 
frequency  of  response  per  year  times 
estimated  number  of  likely 
respondents.) 

DATES:  Comments  must  be  filed  on  or 
before  September  21,  1998.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  so  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  EIA 
contact  listed  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW, 
Washington,  D.C.  20503.  (Comments 
should  also  be  addressed  to  the 
Statistics  and  Methods  Group  at  the 
address  below.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Jay  Casselberry, 
Statistics  and  Methods  Group,  (EI-70), 
Forrestal  Building,  U.S.  Department  of 
Energy.  Washington,  D.C.  20585.  Mr. 
Casselberry  may  be  telephoned  at  (202) 
426-1116,  FAX  (202)  42&-1081,  or  e- 
mail  at  Jay.Casselberry@eia.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The 
energy  information  collections 
submitted  to  OMB  for  review  were: 

1.  EIA-63A.  "Annual  Solar  Thermal 
Collector  Manufacturers  Survey."  and 
EIA-63B.  "Annual  Photovoltaic 
Module/Cell  Manufacturers  Survey". 


2.  Energy  Information  Administration; 
OMB  No.  1905-0196;  Extension  of 
Currently  Approved  Collection; 
Mandatory 

3.  Forms  EIA-63A  and  E1A-63B 
collect  data  on  the  manufacture, 
shipment,  and  importation  of  solar 
thermal  collectors  and  photovoltaic 
modules/cells.  The  data  are  used  by  the 
private  sector,  the  renewable  energy 
industry,  the  DOE,  and  other 
government  agencies.  Respondents  are 
U.  S.  companies  that  manufacture, 
shipped,  and/or  imported  solar  thermal 
collectors  and/or  photovoltaic  modules 
and  cells. 

4.  Business  or  other  for-profit. 

5.  195  hours  (3  hours  per  response 
times  1  response  per  year  times  65 
respondents). 

Statutory  Authority:  Section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13). 

Issued  in  Washington.  D.C,  August  14, 
1998. 
Jay  H.  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 
Methods  Group.  Energy  Information 
Administration. 

[PR  Doc.  98-22418  Filed  8-19-98,  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  SA98-101-000] 

Continental  Energy;  Notice  of  Petition 
for  Adjustment 

August  14.  1998. 

Take  notice  that  on  August  6.  1998. 
Russell  Freeman  (Freeman),  d/b/a 
Continental  Energy  (Continental),  filed  a 
petition  pursuant  to  section  502(c)  of 
the  Natural  Gas  Policy  Act  of  1978,  for 
relief  from  making  Kansas  ad  valorem 
tax  refunds  to  Northern  Natural  Gas 
Company  (Northern),  Williams  Gas 
Pipelines  Central,  Inc..  formerly: 
Williams  Natural  Gas  Company 
(Williams),  and  Colorado  Interstate  Gas 
Company  (CIG).  Freeman  adds  that 
Amoco  Production  Company  (Amoco) 
shows  Freeman  and  his  working  interest 
partners  as  owing  an  additional  but 
unspecified  refund  amount.  Absent 
such  relief,  the  refunds  are  required  by 
the  Commission's  September  10.  1997 
order,  in  Docket  No.  RP97-369-000  et 
a/,'  on  remand  from  the  D.C.  Circuit 


'  See  80  FERC  1  61.264  (1997);  Order  Denying 
Rehearing  issued  January'  28.  1998.  82  FERC 
161.058  11998). 
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Court  of  Appeals. 2  The  September  10 
order  directed  First  Sellers  to  make 
Kansas  ad  valorem  tax  refunds,  with 
interest,  for  the  period  from  1983  to 
1988.  Continental's  petition  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Freeman  states  that  he  is  64  years  old, 
that  his  company  [Continental]  was  a 
small  sole  proprietorship,  and  that  he 
understands  that  he  is  not  responsible 
for  the  refunds  owed  by  other  working 
interest  owners.  Freeman  states, 
however,  that  the  principal  he  owes  on 
his  own  working  interest  share  of  the 
refunds  claimed  by  Northern,  Williams 
and  CIG  is  significant,  amounting  to 
nearly  5100,000  ($98,299.36  to 
Northern,  $147.21  to  Williams,  and 
$522.93  to  CIG). 

Freeman  also  states  that  he  only  has 
a  few  wells  left,  and  that  they  are  either 
losing  money  or  barely  breaking  even. 
According  to  Freeman,  for  the  years 
1995,  1996,  and  1997,  these  we'lls 
generated  a  total  profit  of  just  $9,269.36. 
Freeman  adds  that  he  hopes  to  draw- 
approximately  $1,100  per  month  in 
Social  Security  in  just  over  a  year,  and 
he  contends  that  paying  the  subject 
refunds  would  wipe-out  his  retirement. 
Accordingly,  Freeman  requests  to  be 
relieved  from  making  the  subject 
refunds  on  the  grounds  that  to  do  so 
would  cause  him  to  endure  a  special 
hardship. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  15  days 
after  the  date  of  publication  in  the 
Federal  Register  of  this  notice,  file  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street'  NE, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211. 
385.1105,  and  385.1106).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

David  P.  Boergers, 
Secretary. 

iPR  Doc.  98-22382  Filed  8-19-98:  8:45  am) 
BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-a5(M)01] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Compliance  Filing 

August  14,  1998. 

Take  notice  that  on  August  10.  1998. 
East  Tennessee  Natural  Gas  Company 
(East  Termessee),  P.O.  Box  2511, 
Houston,  Texas  77252,  filed  Sub  Fourth 
Revised  Sheet  No.  176  for  inclusion  in 
East  Tennessee's  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  East 
Tennessee  requests  that  this  revised 
tariff  sheet  be  deemed  effective  August 
1,  1998. 

East  Tennessee  states  that  Sub  Fourth 
Revised  Sheet  No.  176  is  filed  in 
compliance  with  the  Commission's  July 
24,  1998  Letter  Order  issued  in  the 
above-referenced  docket  and 
incorporates  by  reference  the  Gas 
Industry  Standards  Board  Dataset  2.4.6 
into  East  Tennessee's  tariff. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-22381  Filed  8-19-98;  8:45  ami 

BILLING  CODE  6717-01-M 


'  Public  Senice  Company  of  Colorado  v.  FEHC. 
91  F  3d  1478  (D.C.  1996),  cert!  denied,  .\os.  96-954 
and  96-1230  (65  U.S.L.W.  3751  and  3754.  .Mav  12. 
19971. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-267-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Interruptible  Revenue 
Sharing  Report 

.August  14,  1998. 

Take  notice  that  on  June  29,  1998, 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  an  Interruptible  Revenue 
Sharing  Report  showing  the  IT  credits 


apphed  to  each  customer's  June  1998 
demand  invoice  issued  July  1,  1998. 

Eastern  Shore  states  that  the  revenue 
credits,  which  were  calculated  for  the 
period  from  November,  1997  through 
March,  1998,  totaled  $24,270  including 
interest  of  $552. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  August  21, 
1998.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergers, 
Secretary. 

|FR  Doc.  98-22377  Filed  8-19-98;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-720-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Application 

August  14,  1998. 

Take  notice  that  on  August  11,  1998, 
Florida  Gas  Transmission  Company 
(Applicant),  1400  Smith  Street, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP98-720-000  an  abbreviated 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act,  as  amended,  and 
Section  157.18  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  thereunder,  for  permission 
and  approval  to  authorize  Applicant  to 
abandon  by  sale  to  Denbury  Resources, 
Inc.,  as  non-jurisdictional  facilities,  the 
Lake  Facilities  consisting  of  1.5  miles  of 
ten-inch  Lake  Chicot  Lateral  fi-om  the 
Denbury  Production  Platform  to  the 
connection  of  the  Lake  Mongoulois 
Lateral,  4.7  miles  of  the  eight-inch  Lake 
Mongoulois  Lateral.  7.3  miles  of  the 
eight-inch  Lake  Fausse  Point  Lateral, 
and  miscellaneous  piping  and  valves 
connecting  the  field  compressor  site  at 
Milepost  15.2,  all  located  in  St.  Martin 
and  Iberia  Parishes.  Louisiana  and  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 
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Applicant  states  that  upon 
abandonment  and  sale  to  Denbury,  the 
capital  and  operating  costs  of  the 
facilities  will  be  removed  from 
Applicant's  rate  base  and  cost-of- 
service,  and  there  will  be  no  stranded 
facility  costs  associated  with  the 
proposed  abandonment.  Applicant 
further  states  that  it  will  analyze  the 
economic  advantages  and  disadvantages 
of  repairing  the  remaining  portions  of 
the  Lake  Chicot  Lateral  at  Bayou  Sorrel 
and  take  the  appropriate  action  at  a  later 
date. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
24,  1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington.  DC  20426,  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding. 

Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jiu-isdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  this  application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  and  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  the  abandonment  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  motion  believes  that 
a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  98-22373  Filed  8-19-98;  8:45  am] 
BILUNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-1 83-001] 

MIGC,  Inc.;  Notice  of  Petition  To 
Amend 

August  14,  1998. 

Take  notice  that  on  August  6,  1998, 
MIGC,  Inc.  (MIGC),  1100  H  Street,  N.VV.. 
Washington,  D.C.  20080,  filed  in  Docket 
No.  CP97-183-001  a  petition  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act  to 
amend  its  certificate  issued  in  Docket 
No.  CP97-183-O00,  authorizing  MIGC  to 
modify  the  operation  of  the  compressors 
authorized  for  installation  at  the  Hilight 
Processing  Plant  in  Campbell  County, 
Wyoming,  all  as  more  fully  set  forth  in 
the  petition  on  file  with  the  Commission 
and  open  to  public  inspection. 

MIGC  proposes  to  operate 
simultaneously  the  two  compressors 
authorized  in  Docket  No.  CP97-1 83-000 
by  order  issued  May  27,  1997.  In  that 
order  MIGC  was  authorized  to  operate 
one  compressor  as  the  primary 
compressor  and  one  as  the  backup, 
without  operating  both  simultaneously. 
It  is  stated  that  MIGC  has  determined 
since  that  time  that  increased  volumes 
of  coal  seam  gas  flowing  into  its  system 
require  increased  compression. 
Therefore,  MIGC  requests  amended 
authorization  to  operate  both 
compressors  at  half  load  to  provide  the 
additional  compression  capacity.  It  is 
stated  that  this  would  ensure 
continuous  compression  at  the  Hilight 
Plant  in  the  event  that  one  of  the  two 
engines  were  shut  down  unexpectedly. 
It  is  asserted  that  no  construction  or 
modification  of  facilities  will  be 
required  to  effectuate  the  proposal.  It  is 
further  asserted  that  MIGC'  system 
throughput  would  not  be  impacted. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
August  24, 1998,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  FR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  paulies 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 


in  accordance  with  the  Commission's 

Rules. 

David  P.  Boergers, 

Secretary: 

IFR  Doc,  98-22369  Filed  8-19-98;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-71 3-000] 

National  Fuel  Gas  Supply;  Notice  of 
Request  Under  Blanket  Authorization 

August  14,  1998. 

Take  notice  that  on  August  7,  1998. 
National  Fuel  Gas  Supply  Corporation 
(National),  10  Lafayette  Square.  Buffalo. 
New  York  14203,  filed  in  Docket  No. 
CP98-713-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  a  new  residential  sales  tap 
in  Erie  County,  Pennsylvania  under 
National's  blanket  certificate  issued  m 
Docket  No.  CP83-4-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

National  proposes  to  construct  and 
operate  a  new  sales  tap  for  deUvery  of 
approximately  150  Mcf  of  gas  aiuiually 
to  National  Fuel  Gas  Distribution 
Corporation.  National  further  states  that 
the  proposed  tap  will  be  located  in  its 
Line  L.  National  estimates  that  the  cost 
of  construction  will  be  $1,500,  for 
which  National  will  be  reimbursed. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appHcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  98-22371  Filed  8-19-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-70S-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

August  14.  1998. 

Take  notice  that  on  August  4.  1998.  as 
supplemented  on  August  10,  1998. 
NorAm  Gas  Transmission  Company 
(NorAm).  1111  Louisiana  Street. 
Houston,  Texas,  filed  in  Docket  No. 
CP98-708-000  a  request  pursuant  to 
Sections  157.205.  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211(b))  for  authorization  to  install  a 
delivery  tap  and  related  facilities  to 
deliver  increased  volumes  of  gas  to  an 
existing  customer.  Cross  Oil  Refining 
and  Marketing.  Inc.  (Cross),  located  in 
Union  County.  .Arkansas.  Specifically. 
NorAm  proposes  to  install  a  4-inch  tap 
on  its  Line  K  and  to  construct  2.4  miles 
of  6-inch  pipe  (Line  KT-10).  under  the 
blanket  certificate  issued  and  amended 
in  Docket  Nos.  CP82-384-000  and 
CP82-384-001.  all  as  more  hilly  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

NorAm  states  that  these  new  facihties 
will  allow  peak  day  and  annual 
deliveries  of  4,000  Dth  and  1,460,000 
Dth.  respectively.  NorAm  estimates  the 
cost  of  construction  to  be  S295.000,  and 
states  that  Cross  will  reimburse  NorAm 
for  50%  of  the  total  cost  of  these 
facilities.  Currently.  NorAm  serves 
Cross'  refinery  through  a  deliverv'  tap 
located  on  Line  HM-18.  a  4-inch 
diameter,  low  pressure,  lateral  line 
which  is  only  capable  of  delivering  only 
3.000  Dth  per  day. 

Cross  has  executed  an  amendment  to 
its  firm  transportation  agreement  to 
provide  for  a  new  contract  demand  total 
of  4.000  Dth  per  day  and  to  establish 
Line  KT-10  as  the  new  primary  delivery 
point.  NorAm  states  that  it  will  make 
minor  modifications  to  the  existing 
meter  station  to  allow  for  higher 
pressure  gas  to  be  delivered  to  Cross. 
According  to  NorAm.  Line  HM-18  will 
stay  in  service  as  a  backup  source  of 
delivery.  NorAm  states  that  it  has 
sufficient  capacity  to  accomplish  the 
deliveries  without  detriment  or 
disadvantage  to  its  other  customers. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 


of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 
IFR  Doc.  98-22370  Filed  &-19-98:  8:45  ami 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-71 5-000] 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

August  14.  1998. 

Take  notice  that  on  August  10,  1998, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha.  Nebraska  68124-1000,  filed  a 
request  with  the  Commission  in  Docket 
No.  CP98-7 15-000,  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  install  and  operate  a  new  delivery 
point  and  appurtenant  facilities,  located 
in  Yoakum  County.  Texas,  authorized  in 
blanket  certificate  issued  in  Docket  No. 
CP82-401-000,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  proposes  to  install  and 
operate  a  new  delivery  point  and 
appurtenant  facilities  to  provide  natural 
gas  transportation  service  to  Golden 
Spread  Electric  Cooperative,  Inc., 
Electric  Generating  Cooperative,  Inc. 
and  Denver  City  Energy  Associates,  L.P. 
(hereinafter  referred  to  as  Golden 
Spread).  Northern  would  install  two  (2) 
taps  at  its  Plains  Compressor  Station 
plus  install  EFM  and  scada  equipment 
at  a  downstream  measurement/ 
interconnect  point  between  Northern's 
and  Golden  Spread's  facilities.  Northern 
states  that  service  would  be  provided  to 
Golden  Spread  pursuant  to  currently 
effective  throughput  service 
agreement(s).  Northern  reports  that 
Golden  Spread  has  requested  the 
proposed  delivery  point  to  provide  fuel 
for  its  Mustang  Plant. 


Northern  further  reports  that  the 
volumes  to  be  delivered  to  Golden 
Spread  would  be  90,000  MMBtu  on  a 
peak  day  and  16,420,000  MMBtu  on  an 
annual  basis.  Northern  estimates  a 
facility  cost  of  approximately  $132,000 
which  would  be  reimbursed  by  Golden 
Spread.  Golden  Spread  would  construct 
or  cause  to  be  constructed, 
approximately  0.6  miles  of  pipeline 
from  the  taps  to  the  proposed  delivery 
point  at  its  own  expense. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 


David  P.  Boergers, 

Secretary. 

[FR  Doc.  98-22372  Filed  8-19-98;  8;45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-319-001] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Compliance 
Filing 

August  14.  1998. 

Take  notice  that  on  August  11,  1998, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (PG&E  GT-NVV)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1-A, 
Substitute  Second  Revised  Sheet  No. 
81A.04,  to  be  effective  August  1.  1998. 

PG&E  GT-N\V  asserts  the  purpose  of 
this  fifing  is  to  comply  with  the 
Commission's  July  27,  1998  Letter  Order 
in  this  Docket. 

PG&E  GT-N\V  further  states  a  copy  of 
this  filing  has  been  served  upon  its 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
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Regulations.  All  such  protests  must  be 

filed  as  provided  in  Section  154.210  of 

the  Commission's  Regulations.  Protests 

will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  98-22380  Filed  8-19-98;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9S-1 2-003] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  14,  1998. 

Take  notice  that  on  August  10,  1998, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  tendered  for  filing  the 
following  tariff  sheets  to  become  part  of 
its  FERC  Gas  Tariff: 

Williams  Gas  Pipelines  Central,  Inc. 
Original  Volume  No.  1.  April  6.  1998 

Substitute  Original  Sheet  Nos.  36  and  37 

Williams  Natural  Gas  Company 
Second  Revised  Volume  No.  1,  November  1. 
1997 

Second  Substitute  Second  Revised  Sheet  No. 
BE  and  8F 

Williams  states  that  it  made  a  filing 
on  January  9,  1998,  in  the  above 
referenced  docket,  to  respond  to 
Commission  Staffs  December  30,  1997, 
data  request.  The  filing  included 
Williams'  final  corrections  to  the 
MDTQ's  and  customer  allocations 
included  in  its  October  1,  1997,  filing. 
By  Order  issued  July  30,  1998,  the 
Commission  concluded  that  the 
corrected  MDTQ's  and  customer 
allocations  were  correct,  and  directed 
Williams  to  file  revised  tariff  sheets 
reflecting  these  MDTQ's  and  customer 
allocations.  The  instant  filing  is  being 
made  to  comply  with  the  order. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  euid  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street,  NE,  Washington,  EX: 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-22375  Filed  8-19-98.  8:45  ami 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-1 05-009] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  14,  1998. 

Take  notice  that  on  August  10.  1998. 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  tariff 
sheets,  with  the  proposed  effective  date 
of  May  1,  1998: 

Substitute  First  Revised  Sheet  Nos.  269  and 
270 

Williams  states  that  it  made  a  filing 
on  April  30,  1998,  in  the  above 
referenced  docket.  By  Order  On 
Rehearing  and  Compliance  Filing  issued 
July  30,  1998,  the  Commission  directed 
Williams  to  file  (1)  additional 
information  required  by  the  order,  and 
(2)  revised  tariff  sheets  conforming  to 
the  order,  within  10  days  after  the  order 
issued.  The  instant  filing  is  being  made 
to  comply  with  the  order. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 


in  determining  the  appropriate  action  to 

be  taken,  but  will  not  ser\'e  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers, 

Secretary 

[FR  Doc.  98-22376  Filed  8-19-98;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP98-269-001] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Tariff  Compliance  Filing 

.'Kugust  14,  1998. 

Take  notice  that  on  August  10.  1998, 
Wyoming  Interstate  Company.  Ltd. 
(WIC),  Post  Office  Box  1087,  Colorado 
Springs,  Colorado  80944,  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1; 
Substitute  Third  Revised  Sheet  No.  14C, 
Seventh  Revised  Sheet  No.  15,  Sixth 
Revised  Sheet  No.  15 A,  Third  Revised 
Sheet  No.  15B,  and  Sixth  Revised  Sheet 
No.  28  to  be  effective  August  1,  1998. 

WIC  states  that  the  purpose  of  this 
compliance  filing  is  to  remove  Standard 
4.3.4  from  the  reference  on  Sheet  No. 
14C.  WIC  has  also  included  GISB 
Standard  No.  5.3.30  version  1.2  in  the 
Tariff  all  as  required  in  the  Order  issued 
July  29,  1998  in  Docket  No.  RP98-269- 
000. 

Any  person  desiring  to  protest  this 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC,  20426,  in 
accordance  with  Section  385.214  and 
Section  385.211  of  the  Commission's 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  Jo 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  ins{>ection  in  the 
Public  Reference  Room. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  98-22378  Filed  8-19-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP98-27a-002] 

Young  Gas  Storage  Company,  Ltd.; 
Notice  of  Tariff  Compliance  Filing 

August  14.  1998. 

Take  notice  that  on  August  10,  1998, 
Young  Gas  Storage  Company,  Ltd. 
(Young).  Post  Office  Box  1087.  Colorado 
Springs.  Colorado  80944.  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff:  Sub  Second  Revised  Sheet  No. 
48B.  Fifth  Revised  Sheet  No.  58.  Fourth 
Revised  Sheet  No.  59,  Fourth  Revised 
Sheet  No.  60,  Fourth  Revised  Sheet  No. 
61.  Fifth  Revised  Sheet  No.  62.  Fifth 
Revised  Sheet  No.  63.  and  Second 
Revised  Sheet  No.  63A  to  be  effective 
August  1.  1998. 

Young  states  that  the  purpose  of  this 
compliance  filing  is  to  delete  GISB 
Standard  4.3.4  and  to  include  GISB 
Standard  5.3.30  in  its  Tariff  as  required 
in  the  July  30.  1998  Order  in  Docket  No. 
RP98-270-000. 

Any  person  desiring  to  protest  this 
fihng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

[FR  Doc.  98-22379  Filed  8-19-98:  8:45  am] 
BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC96-1 9-035.  et  al.] 

California  Independent  System 
Operator  Corporation,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

August  7,  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  California  Independent  System 
Operator  Corporation 

(Docket  Nos.  EC96-1 9-035  and  ER96-1663- 
0361 

Take  notice  that  on  August  4.  1998. 
the  California  Independent  System 
Operator  Corporation,  filled  with  the 
Federal  Energy  Regulatory  Commission, 
a  Market  Notice  which  alerts  Market 
Participants  that  the  ISO  will  accept 
bids  and  self-provision  of  external 
imports  of  Spinning  Reserve,  Non- 
Spiiming  Reserve  and  Replacement 
Reserve  from  Ancillary  Service 
resources  located  outside  of  the  ISO's 
control  area  for  Wednesday's  Day- 
Ahead  Market  for  Operating  Day 
Thursday,  August  6.  1998.  The  ISO  will 
accept  bids  for  the  Hour-Ahead  market 
upon  closing  of  the  Day-Ahead  Market. 
The  ISO  has  also  posted  the  Market 
Notice  on  the  ISO  Home  Page.  The  ISO 
is  providing  this  notice  pursuant  to  its 
transmittal  letter  accompanying 
Amendment  No.  10,  which  amends  the 
ISO  Tariff  and  Protocols  (the  ISO's 
FERC  Electric  Tariff,  Original  Volume 
No.  1)  and  the  Commission's  July  31, 
1998,  Order  accepting  Amendment  No. 
10  for  filing. 

Comment  dafe.- August  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Main  Public  Service  Company 

(Docket  No.  ER98-3 74 1-000] 

Take  notice  that  on  July  15,  1998, 
Maine  Public  Service  Company 
submitted  a  Quarterly  Report  of 
Transactions  for  the  period  April  1 
through  June  30,  1998.  This  filing  was 
made  in  compliance  with  Commission 
orders  dated  May  31,  1995  (Docket  No. 
ER95-851)  and  April  30,  1996  (Docket 
No.  ER96-780). 

Comment  date:  August  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Toledo  Edison  Company 

[Docket  No.  ER9&-3929-000] 

Take  notice  that  on  July  27,  1998, 
Toledo  Edison  Company  tendered  for 
filing  its  quarterly  report  for  the  period 
April  1,  1998  through  June  39.  1998. 

Comment  date:  August  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Central  Illinois  Light  Company 

[Docket  No.  ER98-3978-0001 

Take  notice  that  on  July  10,  1998, 
Central  Illinois  Light  Company  (CILCO), 
tendered  for  filing  a  report  for  the 
quarter  ending  June  30,  1998,  of  sales 
under  its  Market  Rate  Power  Sales 
Tariff. 


Comment  date:  August  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PP&L,  Inc. 

(Docket  No.  ER98-3988-000] 

Take  notice  that  on  July  30, 1998, 
PP&L,  Inc.  filed  a  summary  of  activity 
conducted  under  its  market-based  rates 
tariff,  FERC  Electric  Tariff,  Original 
Volume  No.  5,  during  the  quarter  ending 
Jime  30,  1998. 

Comment  date.- August  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Washington  Water  Power 

(Docket  No.  ER98-3996-000] 

Take  notice  that  on  July  30,  1998, 
Washington  Water  Power,  tendered  for 
filing  its  summary  of  activity  for  the 
quarter  ending  June  30,  1998,  under  its 
FERC  Electric  Tariff  Original  Volume 
No.  9. 

Comment  date:  August  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  State  Line  Energy,  L.L.C. 

[Docket  No.  ER98-4004-0001 

On  July  30,  1998,  State  Line  Energy, 
L.L.C.,  submitted  for  filing  its  quarterly 
report  of  transactions  that  occiured 
during  the  period  April  1,  1998,  through 
Jime  30, 1998,  pursuant  to  its  Market 
Rate  Schedule  accepted  by  the 
Commission  in  Docket  No.  ER96-2869- 
000. 

Comment  date:  August  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Union  Electric  Company 

[Docket  No.  ER98-4005-000] 

Take  notice  that  on  July  30,  1998, 
Union  Electric  Company  submitted  a 
Quarterly  Report  on  Transactions  for  the 
period  April  1  through  June  30, 1998. 
Comment  date:  August  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  England  Power  Company 

(Docket  No.  ER98-401 3-000] 
Take  notice  that  on  July  30,  1998, 

New  England  Power  Company 

submitted  a  Quarterly  Report  on 

Transactions  for  the  period  ending  June 

30,  1998. 
Comment  date:  August  21, 1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

10.  Western  Resources,  Inc. 

(Docket  No.  ER98-401 7-000] 

Take  notice  on  July  30, 1998,  Western 
Resources.  Inc.,  tendered  for  filing  a 
summary  of  sales  under  its  Market- 
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Based  Power  Sales  Tariff  for  the  quarter 
ended  June  30,  1998. 

Comment  date:  August  21.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southern  Company  Services,  Inc. 

(Docket  No.  ER98-401 9-000] 

Take  notice  that  on  July  30,  1998, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company 
and  Savannah  Electric  and  Power 
Company  (collectively  referred  to  as 
Southern  Companies),  submitted  a 
report  of  short-term  transactions  that 
occurred  under  the  Market-Based  Rate 
Power  Sales  Tariff  (FERC  Electric  Tariff. 
Original  Volume  No.  4)  during  the 
period  May  1,  1998  through  June  30, 
1998. 

Comment  date:  August  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  98-22368  Filed  8-19-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC97-56-O00,  et  al.] 

Western  Resources,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

August  13,  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Western  Resources,  Inc.,  Kansas  City 
Power  &  Light  Co. 

(Docket  No.  EC97-56-000] 

Take  notice  that  on  August  7,  1998, 
Western  Resources,  Inc.  (Western 
Resources)  and  Kansas  City  Power  & 
Light  Co.  (KCPL)  (collectively. 
Applicants),  filed,  pursuant  to  Rule 
385.215  of  the  Commission's 
Regulations,  18  CFR  385.215,  an 
amendment  to  their  Application  for 
Authorization  and  Approval  of  Merger 
filed  in  this  proceeding  on  September 
18,  1997.  The  amended  application  and 
supporting  supplemental  direct 
testimony  describe  the  revised  merger 
agreement  between  Western  Resources 
and  KCPL.  The  amended  application 
and  supporting  supplemental  direct 
testimony  also  describe  an  addition  to 
the  Applicants'  Customer  Protection 
Plan  to  protect  wholesale  power 
customers  from  experiencing  higher 
fuel-related  costs  resulting  from  the 
merger.  Finally,  this  Amended  Merger 
Application  describes  the  Applicants' 
commitment  to  join  an  independent 
system  operator  (ISO)  or  other  similar 
organization  and  the  Applicants' 
commitment  to  treat  transmission 
dependent  utilities  (TDUs) 
interconnected  with  the  merged 
company  on  the  same  basis  as  the 
Applicants'  native  load  for  purposes  of 
transmission  planning,  reservation, 
scheduling  and  curtailment. 

Copies  of  the  amended  application 
have  been  served  on  all  persons 
included  in  the  Commission's  official 
service  list. 

Comment  date:  September  8,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  California  Independent  System 
Operator  Corporation 

[Docket  Nos.  ER98-992-001J 

Take  notice  that  on  August  10,  1998, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  Amendment  No.  2  to  the 
Participating  Generator  Agreement 
between  the  ISO  and  Southern 
California  Edison  Company  for 
acceptance  by  the  Commission.  The  ISO 
states  that  Amendment  No.  2  modifies 
the  Participating  Generator  Agreement 
by  extending  the  date  by  which 
Southern  California  Edison  must  obtain 
certification  by  the  ISO  in  accordance 
with  Section  4.3.2  of  the  agreement. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
Restricted  Service  List  in  the  above- 
referenced  docket. 

Comment  date:  August  31,  1998.  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 


3.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER98-1017-O01] 

Take  notice  that  on  August  10,  1998, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  Amendment  No.  1  to  the 
Scheduling  Coordinator  Agreement 
between  lUinova  Energy  Partners.  Inc. 
and  the  ISO  for  acceptance  by  the 
Commission.  The  ISO  states  that 
Amendment  No.  1  modifies  the 
Agreement,  as  directed  by  the 
Commission,  to  comply  with  the 
Commission's  order  issued  December 
17.  1997  in  Pacific  Gas  and  Electric  Co.. 
81  FERC  161,320  (1997). 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket. 

Comment  da/e;  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  California  Independent  System 
Operator  Corporation 

(Docket  Nos.  ER98-1 855-001] 

Take  notice  that  on  August  10,  1998. 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  Amendment  No.  1  to  the  Meter 
Service  Agreement  for  Scheduling 
Coordinators  between  Illinova  Energy 
Partners,  Inc.  and  the  ISO  for  acceptance 
by  the  Commission.  The  ISO  states  that 
Amendment  No.  1  modifies  the 
Agreement,  as  directed  by  the 
Commission,  to  comply  with  the 
Commission's  order  issued  December 
17.  1997  in  Pacific  Gas  and  Electric  Co.. 
81  FERC  1161.320(1997). 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket. 

Comment  date:  August  31.  1998.  in 
accordance  with  Standard  Pciragraph  E 
at  the  end  of  this  notice. 

5.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company.  Public 
Service  Company  of  Oklahoma. 
Southwestern  Electric  Power  Company 

(Docket  No.  ER98-1 980-000] 

Take  notice  that  on  August  10.  1998, 
Central  Power  and  Light  Company.  West 
Texas  Utilities  Company,  Public  Service 
Company  of  Oklahoma  and 
Southwestern  Electric  Power  Company 
(collectively,  the  CSW  Operating 
Companies)  submitted  for  filing  a 
corrected  page  to  their  Restated  and 
Amended  Operating  Agreement.  The 
CSW  Operating  Companies  have 
requested  an  effective  date  of  January  1. 
1997  for  the  corrected  page. 
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The  CSW  Operating  Companies  state 
that  a  copy  of  the  fihng  has  been  served 
on  the  Public  Utility  Commission  of 
Texas,  the  Louisiana  Public  Service 
Commission,  the  Arkansas  Public 
Service  Commission,  the  Oklahoma 
Corporation  Commission,  and  on  all 
parties  to  Docket  No.  ER98-1980. 

Comment  date:  August  31.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Sithe  Mystic  LLC  Company 

(Docket  No.  ER98-3799-0001 

Take  notice  that  on  Julv  20,  1998. 
Sithe  Mystic  LLC,  Sithe  Edgar  LLC, 
Sithe  New  Boston  LLC,  Sithe 
Framingham  LLC,  Sithe  West  Med  way 
LLC  and  Sithe  Wyman  LLC  tendered  for 
filing  the  second  quarter  1998 
transaction  report  in  the  above- 
referenced  docket. 

Comment  date:  August  21.  1998  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER98-m66-000j 

Take  notice  that  on  August  10,  1998, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  Amendment  No.  2  to  the 
Participating  Generator  Agreement 
between  the  ISO  and  Midway  Sunset 
Cogeneration  Company  for  acceptance 
by  the  Commission.  The  ISO  states  that 
Amendment  No.  2  modifies  the 
Participating  Generator  Agreement  by 
extending  the  date  by  which  Midwav 
Sunset  must  obtain  certification  by  the 
ISO  in  accordance  with  section  4.3.2  of 
the  agreement. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  hst  in  the  above- 
referenced  docket. 

Comment  date:  August  31.  1998  in 
accordance  with  Standard  Paragraph  E 
ai  the  end  of  this  notice. 

8.  Louisville  Gas  and  Electric  Company 
and  Kentucky  Utilities  Company 

[Docket  No.  ER98-4 169-0001 

Take  notice  that  on  August  7,  1998 
Louisville  Gas  and  Electric  Company/ 
Kentucky  Utilities  (LG&E/KU)  tendered 
for  filing  an  unexecuted  Service 
Agreement  for  Firm  Point-To-Point 
Transmission  Service  between  LG&E/ 
KU  and  Consiuners  Energy  Company 
and  The  Detroit  Edison  Company 
(referred  to  collectively  as  the  Michigan 
Companies)  under  LG&E/KU's  Open 
Access  Transmission  Tariff. 

LG&E/KU  respectfully  request  that 
this  service  agreement  become  effective 
as  of  July  12,  1998. 


Comment  date:  August  31,  1998  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Ameren  Services  Company 

[Docket  No.  ER98-41 70-000] 

Take  notice  that  on  August  10,  1998, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  Service  Agreements 
for  Firm  Point-to-Point  Transmission 
Services  between  ASC.  Sriffin  Energy 
Marketing,  L.L.C.  and  PG&E  Energy 
Trading.  ASC  asserts  that  the  purpose  of 
the  Agreements  is  to  permit  ASC  to 
provide  transmission  service  the  parties 
pursuant  to  Ameren's  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
ER  96-677-004. 

ASC  requests  that  the  Service 
Agreements  become  effective  on  July  14, 
1998  for  Griffin  Energy  Marketing, 
L.L.C.  and  on  July  26,'l998  for  PG&E 
Energy  Trading. 

Comment  date:  August  31,  1998  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Ameren  Services  Company 

[Docket  No.  ER98— 4171-000] 

Take  notice  that  on  August  10,  1998, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  a  Service  Agreement 
for  Non-Firm  Point-to-Point 
Transmission  Service  between  ASC  and 
Griffin  Energy  Marketing,  L.L.C.  (GEM). 
ASC  asserts  that  the  purpose  of  the 
Agreement  is  to  permit  ASC  to  provide 
transmission  service  to  GEM  pursuant  to 
Ameren's  Open  Access  Transmission 
Tariff  filed  in  Docket  No.  ER96-677- 
004. 

ASC  requests  that  the  Service 
Agreement  be  allowed  to  become 
effective  July  14.  1998. 

Comment  date:  August  31,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Ameren  Services  Company 

[Docket  No.  ER98-41 72-000] 

Take  notice  that  on  August  10,  1998, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  a  Service  Agreement 
for  Long-Term  Firm  Point-to-Point 
Transmission  Service  between  ASC  and 
PECO  Energy— Power  Team  (PECO). 
ASC  asserts  that  the  purpose  of  the 
Agreement  is  to  permit  ASC  to  provide 
transmission  service  to  PECO  pursuant 
to  Ameren's  Open  Access  Transmission 
Tariff  filed  in  Docket  No.  ER96-677- 
004. 

ASC  respectfully  requests  that  the 
Commission  waive  its  notice 
requirement  and  allow  this  agreement  to 
become  effective  May  1.  1998. 

Comment  date:  August  31,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER98-^1 73-000] 

Take  notice  that  on  August  10.  1998, 
Orange  and  Rockland  Utilities.  Inc. 
(Orange  and  Rockland)  filed  a  Service 
Agreement  between  Orange  and 
Rockland  and  Central  Hudson 
Enterprises  Corp.  (Customer).  This 
Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  Orange  and  Rockland 
Open  Access  Transmission  Tariff  filed 
on  July  9,  1996  in  Docket  No.  OA96- 
210-000. 

Orange  and  Rockland  requests  waiver 
of  the  Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
July  27,  1998  for  the  Service  Agreement. 

Orange  and  Rockland  has  served 
copies  of  the  filing  on  the  New  York 
State  Public  Service  Commission  and  on 
the  Customer. 

Comment  date:  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  New  Century  Services 

[Docket  No.  ER98^1 74-000] 

Take  notice  that  on  August  10.  1998. 
New  Century  Services  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Pubhc  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies]  tendered  for  filing  an 
Umbrella  Service  Agreement  under  their 
Joint  Open  Access  Transmission  Service 
Tariff  for  Non-Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  CLECO  Generation 
Services. 

The  Companies  request  that  the 
Agreement  be  made  effective  on  July  24, 
1998.  Consistent  with  the  Commission's 
pohcy.  this  requested  effective  date  is 
appropriate  because  the  Companies 
filed  this  Agreement  within  30  days  of 
it  being  executed. 

Comment  date:  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  NGE  Generation,  Inc. 

[Docket  No.  ER98-41 75-000) 

Take  notice  that  on  August  10.  1998, 
NGE  Generation.  Inc.  (NGE  Gen) 
tendered  for  filing  notice  that  they  have 
terminated  certain  transactions  with 
The  Power  Company  of  America,  L.P. 
(PCA)  in  accordance  with  the  terms  of 
NGE  Gen's  Electric  Power  Sales  Tariff, 
FERC  Electric  Rate  Schedule,  Original 
Volume  No.  1  (Tariff),  initially  filed 
writh  the  Commission  in  Docket  No. 
ER97-2518-000  and  restated  on  March 
18,  1998  in  Docket  No.  ER98-2234-000. 
NGE  Gen  terminated  transactions  with 
PCAasof  July  2, 1998. 
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Comment  date:  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  El  Paso  Energy  Marketing  Company 

(Docket  No.  ER9a-417&-000l 

Take  notice  that  on  August  10,  1998, 
El  Paso  Energy  Marketing  Company 
(EPEM)  filed  a  notice  of  cancellation  of 
EPEM's  agreements  imder  which  it  sells 
electric  power  to  the  Power  Company  of 
America,  L.P.  (PCA). 

EPEM  also  requests  waiver  of  the  60- 
day  notice  requirement  to  permit  this 
filing  to  become  effective  July  1,  1998. 

Comment  date:  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER98-4 177-000) 

Take  notice  that  on  August  7,  1998, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  an  amendment  to  Schedule  1  to 
the  Meter  Service  Agreement  for  ISO 
Metered  Entities  between  the  ISO  and 
the  Southern  California  Edison 
Company  (SCE).  The  ISO  states  that  the 
amendment  revises  the  schedule  to 
reflect  SCE's  sale  of  certain  generating 
facilities. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  lists  in  the  above- 
referenced  dockets. 

Comment  date:  August  27,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  New  Century  Services 

[Docket  No.  ER98-4 178-000] 

Take  notice  that  on  August  10, 1998, 
New  Century  Services,  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies)  tendered  for  filing  a  Service 
Agreement  luider  their  Joint  Open 
Access  Transmission  Service  Tariff  for 
Firm  Point-to-Point  Transmission 
Service  between  the  Companies  and 
CLECO  Generation  Services. 

The  Companies  request  that  the 
Agreement  be  made  effective  on  July  24, 
1998.  Consistent  with  the  Commission's 
policy,  this  requested  effective  date  is 
appropriate  because  the  Companies 
filed  this  Agreement  within  30  days  of 
it  being  executed. 

Comment  date:  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  Northeast  Utilities  Service  Company 

[Docket  No.  ER98-418O-0O01 

Take  notice  that  on  August  10,  1998, 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  filing  a  Service 
Agreement  with  UGI  Utilities,  Inc. 
under  the  NU  System  Companies'  Sale 
for  Resale  Tariff  No.  7  Market-Based 
Rates. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  UGI  Utilities. 
Inc. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  July  29. 
1998. 

Comment  date:  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Consumers  Energy  Company 

[Docket  No.  ER98-4 18 2-000] 

Take  notice  that  on  August  10,  1998, 
Consumers  Energy  Company 
(Consumers)  tendered  for  filing  an 
executed  Transmission  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  pursuant  to  the 
Joint  Open  Access  Transmission  Service 
Tariff  filed  on  December  31, 1996  by 
Consumers  and  The  Detroit  Edison 
Company  (Detroit  Edison)  with 
transmission  customer,  Griffin  Energy 
Marketing,  L.L.C. 

Copies  of  the  agreement  were  served 
upon  the  Michigan  Public  Service 
Commission,  Detroit  Edison  and  the 
transmission  customer. 

Consumers  requests  that  the  Service 
Agreement  be  allowed  to  become 
effective  August  4,  1998. 

Comment  date:  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Otter  Tail  Power  Company 

[Docket  No.  ER98-4 194-000] 

Take  notice  that  on  August  10,  1998, 
Otter  Tail  Power  Company  (OTP) 
tendered  for  filing  a  Transmission 
Service  Agreement  between  itself  and 
Tenaska  Power  Services  Co.  as  a 
customer  under  OTP's  transmission 
service  teiriff  (FERC  Electric  Tariff. 
Original  Volume  No.  7). 

OTP  respectfully  requests  an  effective 
date  sixty  days  after  filing.  OTP  is 
authorized  to  state  that  Tenaska  Power 
Services  Co.  joins  in  the  requested 
effective  date. 

Copies  of  the  filing  have  been  served 
on  Tenaska  Power  Services  Co.,  Public 
Utility  Commission  of  Texas,  Minnesota 
Public  Utilities  Commission,  North 
Dakota  Public  Service  Commission,  and 
the  South  Dakota  Public  Utilities 
Commission. 


Comment  date:  August  31,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 
[PR  Doc,  98-22367  Filed  8-19-98;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  10808-000, 10809-000, 10810- 
000-Michlgan] 

Wolverine  Power  Corporation;  Notice 
of  Availability  of  Final  Multiple  Project 
Environmental  Assessment 

August  14.  1998. 

In  accordance  with  the  National 
Environmental  Pohcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486.  52  F.R.  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
applications  for  an  original  license  for 
the  Edenville.  Second,  and  Smallwood 
Hydroelectric  Projects,  located  on  the 
Tittabawassee  River,  in  Gladudn 
County,  Michigan,  and  has  prepared  a 
Final  Multiple  Project  Environmental 
Assessment  (FEA)  for  the  projects.  In 
the  FEA,  the  Commission's  staff  has 
analyzed  the  potential  environmental 
impacts  of  the  existing  unlicensed 
projects  and  has  concluded  that 
approval  of  the  project,  with  appropriate 
envirormiental  protection  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  envirormient. 

Copies  of  the  FEA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  2-A,  of  the  Commission's  offices 
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at  888  First  Street,  NE,  Washington,  DC 

20426. 

David  P.  Boergers. 

Secretary. 

|FR  Doc.  98-22374  Filed  8-19-98;  8:45  am] 

BILLING  CODE  t717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6148-7] 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of 
Indiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Public  notice  is  hereby  given 
in  accordance  with  the  provisions  of 
section  1413  of  the  Safe  Drinking  Water 
Act,  as  amended,  42  U.S.C.  300f  et  seq.. 
and  40  CFR  part  142,  subpart  B,  the 
National  Primary  Drinking  Water 
Regulations  (NPDWR)  that  the  State  of 
Indiana  is  revising  its  approved  Public 
Water  System  Supervision  (PWSS) 
primacy  program.  The  Indiana 
Department  of  Environmental 
Management  (IDEM)  has  adopted  new 
analytical  methods,  withdrawn  outdated 
analytical  methods,  and  updated  older 
analytical  methods  for  drinking  water 
contaminants.  The  IDEM  has  also 
adopted  technical  amendments  to 
correct  typographical  errors  and  clarify 
regulatory  language.  These  regulations 
correspond  to  the  NPDWRs  promulgated 
by  the  United  States  Environmental 
Protection  Agency  (U.S.  EPA)  on  June 
30,  1994,  (59  FR  33860-33864);  on  July 
1,  1994,  (59  FR  34320-34325);  on  June 
29,  1995  (60  FR  33926-33932);  and  on 
December  5.  1994,  (59  FR  62456- 
62471),  as  amended  on  June  29,  1995. 
(60  FR  34084-34086).  The  U.S.  EPA  has 
completed  its  review  of  Indiana's  PWSS 
primacy  program  revision. 

The  U.S.  EPA  has  determined  that  the 
Indiana  rule  revision  meets  the 
requirements  of  the  Federal  rule. 
Therefore  U.S.  EPA  is  proposing  to 
approve  the  IDEM's  rule  revision. 

All  interested  parties  are  invited  to 
submit  written  comments  on  these 
proposed  determinations,  and  may 
request  a  public  hearing  on  or  before 
September  21,  1998.  If  a  public  hearing 
is  requested  and  granted,  the 
corresponding  determination(s)  shall 
not  become  effective  until  such  time 
following  the  hearing,  at  which  the 
Regional  Administrator  issues  an  order 
affirming  or  rescinding  this  action. 
Frivolous  or  insubstantial  requests  for  a 


hearing  may  be  denied  by  the  Regional 
Administrator. 

Requests  for  a  public  hearing  should 
be  addressed  to:  Miguel  Del  Toral  (WD- 
15J),  U.S.  Environmental  Protection 
Agency,  Region  5,77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determinations  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request;  or,  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

Notification  of  any  hearing  shall  be 
given  not  less  than  fifteen  (15)  days 
prior  to  the  time  scheduled  for  the 
hearing.  Such  notice  will  be  made  by 
the  Regional  Administrator  in  the 
Federal  Register  and  in  newspapers  of 
general  circulation  in  the  State  of 
Indiana.  A  notice  will  be  sent  to  the 
person(s)  requesting  the  hearing  as  well 
as  to  the  State  of  Indiana.  The  hearing 
notice  will  include  a  statement  of 
purpose,  information  regarding  the  time 
and  location,  and  the  address  and 
telephone  number  where  interested 
persons  may  obtain  further  information. 
The  Regional  Administrator  will  issue 
an  order  affirming  or  rescinding  his 
determination  upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  of  the  date  of  the 
order. 

Should  no  timely  and  appropriate 
request  for  a  hearing  be  received,  and 
should  the  Regional  Administrator  elect 
not  to  hold  a  hearing  on  his  own 
motion,  these  determinations  shall 
become  effective  on  September  31, 
1998.  Please  bring  this  notice  to  the 
attention  of  any  persons  known  by  you 
to  have  an  interest  in  these 
determinations. 

All  documents  related  to  these 
determinations  are  available  for 
inspection  between  the  hours  of  8:30 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  at  the  following  offices: 

Indiana  Department  of  Environmental 
Management,  Drinking  Water  Branch, 
2525  North  Shadeland  Avenue, 
Indianapolis,  Indiana  46219.  State 
Docket  Officer:  Ms.  Stacv  Jones,  (317) 
308-3292 

Safe  Drinking  Water  Branch,  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 


Illinois  60604,  Docket  Officer:  Miguel 

Del  Toral.  (312)  886-5253 
FOR  FURTHER  INFORMATION  CONTACT: 
Miguel  Del  Toral,  Region  5.  Safe 
Drinking  Water  Branch,  at  the  Chicago 
address  given  above. 
(Section  1413  of  the  Safe  Drinking 
Water  Act,  as  amended  (1986),  and  40 
CFR  142.10  of  the  National  Primary 
Drinking  Water  Regulations) 

Dated:  August  6,  1998. 
William  E.  Muno. 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  98-22425  Filed  8-19-98;  8:45  am] 

BILLING  CODE  6560-&0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6148-6] 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of 
Wisconsin 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Public  notice  is  hereby  given 
in  accordance  with  the  provisions  of 
section  1413  of  the  Safe  Drinking  Water 
Act.  as  amended,  42  U.S.C.  300f  et  seq., 
and  40  CFR  part  142,  subpart  B,  the 
National  Primary  Drinking  Water 
Regulations  (NPDWR)  that  the  State  of 
Wisconsin  is  revising  its  approved 
Public  Water  System  Supervision 
(PWSS)  primacy  program.  The 
Wisconsin  Department  Natural 
Resources  (WDNR)  has  adopted  new 
analytical  methods,  withdrawn  outdated 
analytical  methods,  and  updated  older 
analytical  methods  for  drinking  water 
contaminants.  The  WDNR  has  also 
adopted  technical  amendments  to 
correct  typographical  errors  and  clarify 
regulatory  language.  These  regulations 
correspond  to  the  NPDWRs  promulgated 
by  the  United  States  Environmental 
Protection  Agency  (U.S.  EPA)  on  June 
30,  1994,  (59  FR  33860-33864);  on  July 
1,  1994,  (59  FR  34320-34325);  on  June 
29,  1995  (60  FR  33926-33932);  and  on 
December  5,  l'994,  (59  FR  62456- 
62471).  as  amended  on  June  29.  1995, 
(60  FR  34084-34086).  The  U.S.  EPA  has 
completed  its  review  of  Wisconsin's 
PWSS  primacy  program  revision. 

The  U.S.  EPA  has  determined  that  the 
Wisconsin  rule  revision  meets  the 
requirements  of  the  Federal  rule. 
Therefore  U.S.  EPA  is  proposing  to 
approve  the  WDNR's  rule  revision. 

All  interested  parties  are  invited  to 
submit  written  comments  on  these 
proposed  determinations,  and  may 
request  a  public  hearing  on  or  before 
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September  21,  1998.  If  a  public  hearing 
is  requested  and  granted,  the 
corresponding  determination(s)  shall 
not  become  effective  until  such  time 
following  the  hearing,  at  which  the 
Regional  Administrator  issues  an  order 
affirming  or  rescinding  this  action. 
Frivolous  or  insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 
Administrator. 

Requests  for  a  public  hearing  should 
be  addressed  to:  Miguel  Del  Toral  (WD- 
15J),  U.S.  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determinations  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request;  or,  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

Notification  of  any  hearing  shall  be 
given  not  less  than  fifteen  (15)  days 
prior  to  the  time  scheduled  for  the 
hearing.  Such  notice  will  be  made  by 
the  Regional  Administrator  in  the 
Federal  Register  and  in  newspapers  of 
general  circulation  in  the  State  of 
Wisconsin.  A  notice  will  be  sent  to  the 
person(s)  requesting  the  hearing  as  well 
as  to  the  State  of  Wisconsin.  The 
hearing  notice  will  include  a  statement 
of  purpose,  information  regarding  the 
time  and  location,  emd  the  address  and 
telephone  number  where  interested 
persons  may  obtain  further  information. 
The  Regional  Administrator  will  issue 
an  order  affirming  or  rescinding  his 
determination  upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  of  the  date  of  the 
order. 

Should  no  timely  and  appropriate 
request  for  a  hearing  be  received,  and 
should  the  Regional  Administrator  elect 
not  to  hold  a  hearing  on  his  own 
motion,  these  determinations  shall 
become  effective  on  September  21, 
1998.  Please  bring  this  notice  to  the 
attention  of  any  persons  known  by  you 
to  have  an  interest  in  these 
determinations. 

All  documents  related  to  these 
determinations  are  available  for 
inspection  between  the  hours  of  8:30 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  at  the  following  offices: 
Wisconsin  Department  of  Natural 

Resources,  Bureau  of  Drinking  Water 


and  Ground  Water,  100  South 
Webster  Street,  Madison,  Wisconsin 
53707,  State  Docket  Officer:  Mr.  Mark 
Nelson,  (608)  267^230 
Safe  Drinking  Water  Branch,  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604,  Docket  Officer:  Miguel 
Del  Toral,  (312)  886-5253 
FOR  FURTHER  INFORMATION  CONTACT: 
Miguel  Del  Toral,  Region  5,  Safe 
Drinking  Water  Branch,  at  the  Chicago 
address  given  above. 
(Section  1413  of  the  Safe  Drinking 
Water  Act,  as  amended  (1986),  and  40 
CFR  142.10  of  the  National  Primary 
Drinking  Water  Regulations) 

Dated:  August  6,  1998. 
William  E.  Muno, 

Acting  Regional  Administrator,  Region  5. 
(FR  Doc.  98-22426  Filed  8-19-98;  8:45  am] 

BILLING  CODE  6560-50-P 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  98-15] 

Hual  As — Service  Contracts  And  Time- 
Volume  Rate  Arrangements  With 
Ocean  Freight  Forwarders;  Order  Of 
Investigation  and  Hearing 

HUAL  AS  ("HUAL"),  formerly  known 
as  Hoegh-Ugland  Auto  Liners  A/S,  is  an 
ocean  common  carrier  which  operates 
vessels  in  the  trade  between  the  United 
States  and  Europe  and  is  engaged  in  the 
ocean  transportation  of  automobiles  and 
boats  from  the  United  States.  HUAL  is 
a  Norwegian  company  located  at 
Dronningensgt.  40,  Oslo  1,  Norway.  It 
currently  maintains  several  tariffs  at  the 
Commission,  and  its  Automated  Tariff 
Filing  and  Information  System  ("ATFI") 
organization  number  is  015120.' 
According  to  HUAL's  Internet  site, 
HUAL's  main  branch  office  in  the 
United  States  is  HUAL  North  America 
Inc.,  The  Jericho  Atrium,  500  North 
Broadway,  Suite  259,  Jericho,  NY 
11753.2 

In  1997  HUAL  entered  into  at  least 
four  service  contracts  with  ocean  freight 
forwarders  where  none  of  the  actual 
shippers  were  identified.  These  service 
contracts  provided  for  shipments  of 
vehicles  and  boats  from  United  States 


'  This  organization  record  was  filed  in  ATFI  on 
October  22,  1997.  HUAL's  predecessor,  Hoegh- 
Ugland  Auto  Liners  A/S,  had  ATFI  organization 
number  001444,  and  it  maintained  tariffs  between 
June  1994  and  October  1997. 

^  HUAL  has  additional  branch  offices  in 
Baltimore,  MD;  Chicago,  IL:  and  Jacksonville,  PL.  In 
addition  to  its  branch  offices,  HUAL  has  a  booking 
agent  in  the  United  States:  Palmetto  Ship  Agencies, 
Inc.  in  Charleston,  SC.  See  HUAL's  Internet  site — 
http:/ www.hual.no/hual. 


ports  to  European  ports.  It  appears  that 
there  are  common  elements  of  these  four 
service  contracts  and  of  the  shipments 
made  thereunder,  including: 

1.  The  service  contract  identified  the 
freight  forwarder  as  "shipper/freight 
forwarder"  or  "shipper." 

2.  There  was  no  shipper  certification 
in  the  service  contract. 

3.  The  service  contract  contained  a 
provision  which  stated,  "Carrier  will 
pay  freight  forwarders  commission  of 
5%  on  base  ocean  freight  only  to 
licensed  freight  forwarder  if  services,  as 
stipulated  by  F.M.C.  regulations,  are 
provided  whether  or  not  freight 
forwarder  is  contract  signator>'." 

4.  The  service  contract  was  filed  at  the 
Commission. 

5.  The  essential  terms  for  the  service 
contract  did  not  contain  the  service 
contract's  provision  about  freight 
forwarder  commission. 

6.  For  the  shipments  that  moved 
under  the  contract,  the  freight  forvv'arder 
identified  itself  for  the  ocean  common 
carrier's  bills  of  lading  as  the  freight 
forwarder. 

7.  For  the  shipments  that  moved 
under  the  contract,  the  freight  forwarder 
did  not  identify  itself  for  the  ocean 
common  carrier's  bills  of  lading  as  the 
shipper. 

8.  The  freight  forwarder  collected 
freight  forwarder  compensation  on  the 
shipments  that  moved  under  the  service 
contract. 

9.  There  is  no  evidence  that  the 
freight  forwarder  certified  to  HUAL  that 
it  performed  the  freight  forwarding 
services. 

A  review  of  service  contracts  indicates 
that  HUAL  may  have  been  signing 
service  contracts  with  freight  forwarders 
since  May  1993.' 

The  1984  Act  defines  a  shipper  as  the 
"owner  or  person  for  whose  accoimt  the 
ocean  transportation  of  cargo  is 
provided  or  the  person  to  whom 
dehvery  is  to  be  made."  Only  shippers 
or  shippers'  associations  may  enter  into 
a  service  contract  in  accordance  with 
section  8(c)  of  the  1984  Act.  Therefore, 
unless  a  company  can  be  defined  as  a 
shipper,  it  cannot  enter  into  a  service 
contract. 

As  defined  by  the  1984  Act,  a  freight 
forwarder  dispatches  cargo  from  the 
United  States  on  behalf  of  the  owner  or 
person  for  whose  account  the  ocean 
transportation  of  cargo  is  provided  or 
the  person  to  whom  delivery  is  to  be 
made.  Because  a  freight  forwarder  is  an 
agent  of  the  shipper  and  not  the  shipper, 
the  statute  would  not  appear  to  permit 


'  For  service  contracts  signed  before  October 
1997,  HUAL  was  known  as  Hoegh-Ugland  Auto 
Liners  A/S. 
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a  freight  forwarder  to  enter  into  service 
contracts  on  its  own.*  Rather,  it  appears 
that  a  forwarder  can  only  sign  service 
contracts  on  behalf  of  a  disclosed 
shipper  where  the  shipper  is  the 
principal  entering  into  the  contract. 

None  of  the  shippers  who  were  listed 
in  the  shipper  identification  box  on 
HUAL's  bills  of  lading,  were  signatories 
to  the  HUAL  service  contracts  nor  were 
they  affiliates  of  the  service  contract 
signatories.  However,  HUAL  seems  to 
have  allowed  these  shippers  to  obtain 
the  service  contract  rates  for  their 
shipments. 

By  entering  into  service  contracts 
with  freight  forwarders,  HUAL 
apparently  allowed  freight  forwarders 
and  shippers  to  obtain  transportation  for 
property  at  less  than  the  rates  or  charges 
established  in  HUAL's  tariff  or  service 
contracts  by  an  unlawful  means  in 
violation  of  section  10(b)(4)  of  the  1984 
Act.  Furthermore,  HUAL  seems  to  have 
charged,  demanded,  collected  or 
received  less  compensation  than  the 
rates  or  charges  that  would  otherwise  be 
applicable  for  the  service  contract 
shipments  in  violation  of  section 
10(b)(1)  of  the  1984  Act. 

In  addition  to  entering  into  service 
contracts  with  freight  forwarders,  HUAL 
also  appears  to  have  allowed  freight 
forwarders  to  enroll  in  HUAL's  time- 
volume  rates  ("TVR").'  Currentlv. 
HUAL  maintains  in  its  tariff  a  TVR 
(ATFI  Tariff  No.  015120-004.  Tariff 
Rule  26.  Sub-rule  09,  TVR  No.  3698) 
which  states: 

The  name  of  the  enrollee  shall  appear  on 
the  Bill  of  Lading  as  the  Shipper.  Consignee, 
or  Forwarder  in  order  that  cargo  represented 
by  the  Bill  of  Lading  be  credited  under  this 
offering.  There  shall  be  only  one  shipper,  one 
consignee,  one  port  of  loading  and  one  port 
of  discharge  per  Bill  of  Lading.  *    *    * 
Enrollees  desiring  to  ship  cargo  under  this 
offering  should  notify  the  Carrier  in  writing 
using  the  form  specified  at  the  end  of  this 
offer.  No  cargo  shipped  by  enrollee  will 
qualify  for  this  offer  until  the  Carrier  has 
received  enrolee's  |sicj  enrollment  form  The 
IsicI  The  enrollment  must  be  in  the  name  of 
the  Shipper  or  Consignee  making  the 
application. 

The  1984  Act  defines  a  TVR  as  a  tariff 
rate  which  will  "vary  with  the  volume 
of  cargo  offered  over  a  specified  period 
of  time."  46  USC  app.  1707(b).  A  freight 
forwarder  does  not  have  cargo  of  its  own 
which  it  can  commit  to  a  common 
carrier,  and  for  the  reasons  discussed 
above,  the  statute  would  not  appear  to 


'The  Commission  is  aware  of  the  contrary  views 
on  this  matter  of  some  in  the  industry.  This 
proceeding  should  provide  an  appropriate  forum  for 
the  adjudication  of  this  issue. 

'  A  freight  forwarder  can  give  notice  to  a  common 
carrier  of  a  disclosed  shipper's  decision  to  enroll  in 
a  TVR. 


permit  a  freight  forwarder  to  enroll  in 
TVRs  on  its  own  account.  Furthermore, 
it  appears  that  some  shippers  who 
received  HUAL's  TVRs  were  not 
enrolled  or  gave  no  notice  to  HUAL  of 
their  intention  to  enroll  in  the  TVRs.  as 
required  by  the  Commission's 
regulations  at  46  CFR 
514.13(b)(19)(I)(D).  Thus,  by  permitting 
freight  forwarders  to  enroll  in  TVRs, 
HUAL  may  have  allowed  freight 
forwarders  and  shippers  to  obtain 
transportation  for  property  at  less  than 
the  rates  or  charges  established  in 
HUAL's  tariff  or  service  contracts  by  an 
unlawful  means  in  violation  of  section 
10(b)(4)  of  the  1984  Act.  In  addition, 
HUAL  also  seems  to  have  charged, 
demanded,  collected  or  received  less 
compensation  than  the  rates  or  charges 
that  would  otherwise  be  applicable  for 
the  TVR  shipments  in  violation  of 
section  10(b)(1)  of  the  1984  Act. 

It  appears  that  HUAL  has  paid  freight 
forwarder  compensation  to  forwarders 
for  service  contract  shipments  since  at 
least  March  1995.  HUAL  also  may  have 
paid  freight  forwarder  compensation  to 
the  freight  forwarders  for  the  shipments 
that  moved  under  its  TA^Rs.  Section 
19(d)(1)  of  the  1984  Act  sets  forth 
certain  conditions  under  which  a 
common  carrier  can  pay  freight 
forwarder  compensation  on  a  shipment. 
One  condition  is  that  the  shipment  must 
be  dispatched  by  the  freight  forwarder 
"on  behalf  of  others."  Another 
condition  is  that  the  freight  forwarder 
must  certify  to  the  carrier  as  to  the 
forwarding  services  that  it  performed. 
While  it  appears  that  the  freight 
forwarders  dispatched  the  HUAL 
service  contract  and  TVR  shipments  on 
behalf  of  others,  there  is  no  evidence 
that  certifications  of  freight  forwarding 
services  were  provided  to  HUAL 
regarding  the  shipments.  Therefore, 
HUAL  may  have  violated  section 
19(d)(1)  in  paying  compensation  to 
these  forwarders  without  obtaining  any 
freight  forwarder  certifications. 

Section  19(d)(4)  prohibits  a  common 
carrier  from  knowingly  paying 
forwarder  compensation  to  a  freight 
forwarder  which  has  a  beneficial 
interest  in  a  shipment.  Beneficial 
interest  is  defined  in  the  Commission's 
regulations  at  46  CFR  510.2(b)  as: 

a  lien  or  interest  in  or  right  to  use.  enjoy, 
profit,  benefit,  or  receive  any  advantage, 
either  proprietary  or  financial,  from  the 
whole  or  any  part  of  a  shipment  of  cargo 
where  such  interest  arises  from  the  financing 
of  the  shipment  or  by  operation  of  law,  or  by 
agreement,  express  or  irr.plied. 

HUAL's  service  contracts  and  TVRs 
gave  the  signatory  freight  forwarders 
various  benefits  and  advantages  with 
respect  to  the  shipments  that  took  place 


under  these  agreements.  Since  the 
freight  forwarders  obtained  the  benefits 
and  advantages  by  means  of  the  HUAL 
agreements,  they  may  have  had 
beneficial  interests  in  the  shipments.* 
Furthermore,  HUAL  appears  to  have 
facilitated  the  beneficial  interests  of  the 
freight  forwarders  through  the  provision 
of  service  contracts  and  TVRs  to  the 
freight  forwarders.  Therefore,  HUAL 
should  have  known  whether  the  freight 
forwarders  had  beneficial  interests  in 
the  shipments.  Thus,  HUAL  may  have 
knowingly  paid  freight  forweurder 
compensation  on  TVR  and  service 
contract  shipments  to  freight  forwarders 
which  had  beneficial  interests  in  the 
shipments  in  apparent  violation  of 
section  19(d)(4)  of  the  1984  Act. 

The  Commission's  regulations  at  46 
CFR  514.4(d)(5)(i)(A)  and  46  CFR 
514.17(a)(1),  require  a  common  carrier 
to  file  at  the  Commission  the  essential 
terms  of  service  contracts  so  that  the 
terms  of  the  service  contracts  are 
available  to  the  general  public,  which 
includes  shippers  who  may  want  "me- 
too"  service  contracts.  The 
Commission's  regulation  at  46  CFR 
514.17(d)(7)(vi),  imposes  a  mandatory 
obligation  to  file  in  Essential  Term  No. 
6  "any  and  all  conditions  and  terms  of 
service  or  operation  or  concessions 
which  in  any  way  affect  such  rates  or 
charges."  In  its  essential  terms,  HUAL 
did  not  file  the  service  contract 
provision  that  the  "Carrier  will  pay 
freight  forwarders  commission  of  5%  on 
base  ocean  freight  only  to  licensed 
freight  forwarder  if  services,  as 
stipulated  by  F.M.C.  regulations,  are 
provided  whether  or  not  freight 
forwarder  is  contract  signatory."  A  5% 
commission  paid  to  a  service  contract 
signatory  is  a  concession  which  affects 
the  rates  or  charges  in  the  service 
contracts.  Therefore,  by  failing  to  file 
the  complete  essential  terms  as 
mandated  by  the  Commission's 
regulations,  HUAL  may  have  violated 
the  Commission's  regulations  at  46  CFR 
514.4(d)(5)(i)(A),  46  CFR  514.17(a)(1), 
and  46  CFR  514.17(d)(7)(vi). 

The  Commission's  regulation  at  46 
CFR  514.7(e)(1),  requires  the  shipper 
signatory  to  a  service  contract  to  certify 
its  shipper  status  on  the  signature  page 
of  the  contract.  The  Commission's 
regulation  at  46  CFR  514.4(d)(5)(i)(A). 
requires  the  carrier  signatory  to  file  the 
service  contract  with  the  Commission. 
HUAL  apparently  did  not  include  the 


*The  beneficial  interest  appears  to  be  the  benefits 
resulting  to  the  forwarders  from  HUAL  providing 
the  forwarders  discounted  service  contract  and  TVR 
rates  which  only  are  available  to  shippers  if  they 
use  those  forwarders  for  their  cargo.  The  beneficial 
interest  does  not  arise  out  of  any  arrangements 
between  the  forwarders  and  shippers. 


Federal  Register/Vol.  63,  No.  161 /Thursday,  August  20,  1998/Notices 


44623 


information  for  shipper  certification  on 
the  signature  pages  of  its  service 
contracts;  as  a  result,  none  of  the  freight 
forwarders  who  entered  into  service 
contracts  with  HUAL  certified  their 
shipper  status  in  the  contracts. 
Thereafter,  HUAL  filed  these  service 
contracts  at  the  Commission.  Thus, 
HUAL  appears  to  have  failed  to  file 
complete  service  contracts  at  the 
Commission  in  violation  of  the 
Commission's  regulations  at  46  CFR 
514.4(d)(5)(i)(A). 

Now  therefore  it  is  ordered.  That 
pursuant  to  sections  3,  8,  10,  11,  13  and 
19  of  the  1984  Act,  46  U.S.C.  app.  1702, 
1707.  1709,  1710,  1712  and  1718,  and 
46  CFR  Part  514,  an  investigation  is 
hereby  instituted  to  determine: 

(1)  Whether  HUAL  violated  section 
10(b)(1)  of  the  1984  Act  by  charging, 
demanding,  collecting  or  receiving  less 
compensation  for  the  transportation  of 
property  than  the  rates  or  charges  that 
are  set  forth  in  its  tariffs; 

(2)  Whether  HUAL  violated  section 
10(b)(4)  of  the  1984  Act  by  allowing 
freight  forwarders  and  shippers  to 
obtain  transportation  for  property  at  less 
than  the  rates  or  charges  established  in 
HUAL's  tariffs  by  an  unjust  or  unfair 
device  or  means; 

(3)  Whether  HUAL  violated  section 
19(d)(1)  of  the  1984  Act  by  paying 
freight  forwarder  compensation  on 
shipments  vnthout  obtaining 
certifications  from  the  freight 
forwarders; 

(4)  Whether  HUAL  violated  section 
19(d)(4)  of  the  1984  Act  by  paying 
freight  forwarder  compensation  on 
shipments  to  freight  forwarders  who 
had  beneficial  interests  in  the 
shipments; 

(5)  Whether  HUAL  violated  46  CFR 
514.17(d)(7)(vi),46CFR 
514.4(d)(5)(i)(A)  and  46  CFR       - 
514.17(a)(1),  by  failing  to  file  complete 
essential  terms  for  its  service  contracts; 

(6)  Whether  HUAL  violated  46  CFR 
514.4(d)(5)(i){A)  by  failing  to  file 
complete  service  contracts  at  the 
Commission; 

(7)  Whether,  in  the  event  HUAL" 
violated  sections  10(b)(1),  10(b)(4), 
19(d)(1)  or  19(d)(4)  of  the  1984  Act  or 
the  Commission's  regulations  at  46  CFR 
514.4(d)(5)(i)(A),  46  CFR  514.17(a)(1),  or 
46  CFR  514.1 7(d)(7)(vi),  civil  penalties 
should  be  assessed  and,  if  so,  the 
amount  of  such  penalties; 

(8)  Whether,  in  the  event  HUAL 
violated  sections  10(b)(1)  or  10(b)(4)  of 
the  1984  Act,  the  tariff  of  HUAL  should 
be  suspended  for  a  period  not  to  exceed 
12  months;  and 

(9)  Whether,  in  the  event  HUAL 
violated  sections  10(b)(1),  10(b)(4), 
19(d)(1)  or  19(d)(4)  of  the  1984  Act  or 


the  Commission's  regulations  at  46  CFR 
514.4(d)(5)(i)(A),  46  CFR  514.17(a)(1),  or 
46  CFR  514.17(d)(7)(vi),  an  appropriate 
cease  and  desist  order  should  be  issued 
against  HUAL. 

It  is  further  ordered,  That  a  public 
hearing  be  held  in  this  proceeding  and 
that  this  matter  be  assigned  for  hearing 
before  an  Administrative  Law  Judge  of 
the  Commission's  Office  of 
Administrative  Law  Judges  in 
compliance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Administrative  Law  Judge 
only  upon  a  proper  showing  that  there 
are  genuine  issues  of  material  fact  that 
cannot  be  resolved  on  the  basis  of  sworn 
statements,  affidavits,  depositions,  or 
other  documents  or  that  the  nature  of 
the  matters  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record; 

It  is  further  ordered,  That  HUAL  is 
designated  Respondent  in  this 
proceeding; 

It  is  further  ordered.  That  the 
Commission's  Bureau  of  Enforcement  is 
designated  a  party  to  this  proceeding; 

It  is  further  ordered,  That  notice  of 
this  Order  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on 
parties  of  record; 

It  is  further  ordered.  That  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.72; 

/( is  further  ordered.  That  all  further 
notices,  orders,  and/or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 
conference,  shall  be  served  on  parties  of 
record; 

It  is  further  ordered,  That  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington, 
D.C.  20573,  in  accordance  with  Rule  118 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  46  CFR  502.118,  and 
shall  be  served  on  parties  of  record;  and 

/( is  further  ordered.  That  in 
accordance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  the  initial  decision  of  the 
Administrative  Law  Judge  shall  be 
issued  by  August  13,  1999,  and  the  final 
decision  of  the  Commission  shall  be 
issued  by  December  13,  1999. 


By  the  Commission. 
Joseph  C.  Polking, 

Secretary. 

|FR  Doc.  98-22355  Filed  8-19-98.  845  am] 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  That  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Companv  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
Other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  3,  1998. 

A.  Federal  Reserve  Bank  of  Boston 

(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

I.  Androscoggin  Bancorp,  MHC,  and 
Androscoggin  Bancorp,  Inc.,  both  of 
Lewiston,  Maine;  to  acquire  Financial 
Institutions  Service  Corp.,  Lewiston, 
Maine  and  thereby  engage  in  providing 
primarily  item  and  certain  data 
processing  functions  to  a  number  of 
financial  institutions  that  are  pnmarily 
located  in  Maine  pursuant  to  § 
225.28(b)(14)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  14.  1998. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[PR  Doc.  98-22423  Filed  8-19-98:  8  45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  Hsted  in  this  notice 
have  apphed  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  appUcable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJcing  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  hsted  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  14. 
1998. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Popular  Inc.,  Popular  International 
Bank,  Inc.,  both  of  Hato  Rey.  Puerto 
Rico;  Popular  North  America,  Inc.,  Mt. 
Laurel,  New  Jersey;  and  Banco  Popular 
North  America,  Inc.,  Streamwood, 
Illinois;  to  acquire  and  merge  with  Gore- 
Bronson  Bancorp.  Inc..  Prospect 
Heights.  Illinois,  and  thereby  indirectly 
acquire  Water  Tower  Bank,  Chicago, 
Illinois;  Bronson-Gore  Bank,  Prospect 
Heights,  Illinois;  and  Irving  Bank, 
Chicago,  Illinois. 

2.  Popular  Inc.,  Popular  International 
Bank,  Inc.,  both  of  Hato  Rey,  Puerto 
Rico;  and  Popular  North  America.  Inc., 
Mt.  Laurel.  New  Jersey;  to  acquire  100 
percent  of  the  voting  shares  of  First 
State  Bank  of  Southern  California,  Santa 
Fe  Springs,  California. 

B.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  III, 


Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  Maryland  Permanent  Capita] 
Corporation,  Owings  Mills,  Maryland; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Maryland  Permanent  Bank  & 
Trust  Co.  Owings  Mills,  Maryland. 

In  connection  with  this  application, 
Maryland  Permanent  Capital 
Corporation  also  has  applied  to  acquire 
Maryland  Permanent  Mortgage 
Corporation,  Owings  Mills,  Maryland 
and  Pyramid  Leasing  Corp.,  Owings 
Mills,  Maryland,  and  thereby  engage  in 
maldng,  acquiring,  brokering  or 
servicing  loans  or  other  extensions  of 
credit  and  activities  related  to  extending 
credit  pursuant  to  §§  225.28(b)(1)  and 
(b)(2)  of  Regulation  Y;  and  leasing 
personal  or  real  property  pursuant  to  § 
225.28(b)(3)  of  Regulation  Y. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Compass  Bancshares,  Inc., 
Birmingham,  Alabama;  to  acquire  100 
percent  of  the  voting  shares  of  Arizona 
Bank,  Tuscon,  Arizona. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  14.  1998. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  98-22424  Filed  8-19-98;  8:45  am] 
BILLING  CODE  6210-01-F 


FEDERAL  TRADE  COMMISSION 
[File  No.  982-3015] 

GeoCities;  Analysis  to  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTlONiProposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Pubhc  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  October  19,  1998. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Peeler  or  Joel  Winston,  FTC/S-4002, 


Washington,  DC  20580.  (202)  326-3090 
or  326-3153. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is-hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  August  13,  1998),  on  the 
World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  Sixth  Street  and  Pennsylvania 
Avenue,  N.W.,  Washington,  DC  20580. 
either  in  person  or  by  calhng  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Conunent 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  GeoCities,  the  operator  of  a  Web 
site  on  the  World  Wide  Web  ("Web"), 
located  at  http://www.geocities.com. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  GeoCities  Web  site  is  a  "virtual 
community"  consisting  of  members' 
personal  home  pages  organized  into  40 
themed  areas,  called  "neighborhoods," 
One  such  neighborhood  is  the 
"Enchanted  Forest"  described  as  a 
"community  for  and  by  kids."  GeoCities 
provides  numerous  services  to  its 
members,  including  free  and  fee-based 
personal  home  pages,  free  e-mail 
service,  contests,  and  children's  clubs, 
among  other  activities.  Persons  wishing 
to  become  a  member  of  GeoCities  must 
complete  an  application  form.  The 
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application  form  requests  certain 
mandatory  personally  identifiable 
information  about  the  applicant  and 
certain  other  information  it  designates 
as  "optional."  The  form  also  asks 
applicsmts  to  designate  whether  they 
wish  to  receive  specific  "special  offers" 
from  advertisers,  eind  specific  products 
or  services  from  individual  companies. 

The  Commission's  complaint  in  this 
matter  alleges  that  GeoCities  engaged  in 
three  deceptive  practices  in  connection 
with  its  collection  and  use  of  personal 
identifying  information  from 
consumers.  First,  the  complaint  alleges 
that  GeoCities  falsely  represented  that 
the  personal  identifying  information  it 
collects  through  the  membership 
application  form  is  used  only  to  provide 
members  the  specific  advertising  offers 
and  products  or  services  they  request.  In 
fact,  according  to  the  complaint,  that 
information  has  been  sold,  rented  or 
otherwise  disclosed  to  third  parties  who 
have  used  it  for  purposes  other  than 
those  for  which  members  have  given 
permission. 

Second,  the  complaint  alleges  that 
GeoCities  falsely  represented  that  the 
"optional  information"  it  collects 
through  the  application  form  is  not 
disclosed  to  third  parties  vsithout  the 
member's  permission.  In  fact,  the 
complaint  alleges,  GeoCities  has 
disclosed  this  information  to  third 
parties  who  have  used  it  to  target 
advertising  back  to  the  member. 

The  third  allegation  relates  to  two 
specific  activities  in  the  Enchanted 
Forest  neighborhood.  GeoCities 
promotes  the  Official  GeoCities' 
GeoKidz  Club;  children  wishing  to  join 
are  required  to  complete  the 
Membership  Request  Form  that  solicits 
personal  identifying  information. 
GeoCities  also  promotes  certain 
Enchanted  Forest  contests;  children 
wishing  to  participate  are  required  to 
complete  an  entry  form  that  solicits 
personal  identifying  information.  The 
complaint  alleges  that  GeoCities  has 
falsely  represented  that  it  collects  and 
maintains  the  children's  personal 
identifying  information  collected 
through  the  GeoKidz  Club  Membership 
Request  Form  and  the  Enchanted  Forest 
Contest  Entry  form.  In  fact,  the  Club  and 
contest  are  run  by  third  party 
"community  leaders"  hosted  on  the 
GeoCities  Web  site,  and  those  third 
parties  actually  collect  and  maintain  the 
children's  information. 

Part  I  of  the  proposed  order  prohibits 
GeoCities  from  making  any 
misrepresentation  about  its  collection  or 
use  of  personal  identifying  information 
fi'om  or  about  consumers,  including 
what  information  will  be  disclosed  to 
third  parties  and  how  the  information 


will  be  used.  The  order  defines 
"personal  identifying  information"  as 
including  but  not  limited  to,  "first  and 
last  name,  home  or  other  physical 
address  (e.g.  school),  e-mail  address, 
telephone  number,  or  any  information 
that  identifies  a  specific  individual,  or 
any  information  which  when  tied  to  the 
above  becomes  identifiable  to  a  specific 
individual." 

Part  II  of  the  proposed  order  prohibits 
GeoCities  from  misrepresenting  either 
the  identity  of  a  party  collecting  any 
personal  identifying  information  or  the 
sponsorship  of  any  activity  on  its  Web 
site. 

Part  III  prohibits  GeoCities  from 
collecting  personal  identifying 
information  from  any  child  if  GeoCities 
has  actual  knowledge  that  the  child 
does  not  have  a  parent's  permission  to 
provide  the  information.  The  order 
defines  "child"  as  ages  twelve  and 
under. 

Parts  IV  and  V  of  the  order  are 
designed  as  fencing- in  provisions  to 
prevent  violations  of  consumers' 
information  privacy  in  the  future.  Part 
IV  orders  GeoCities  to  post  a  clear  and 
prominent  notice  on  its  Web  Site 
explaining  GeoCities'  practices  with 
regard  to  its  collection  and  use  of 
personal  identifying  information.  The 
notice  must  include  the  following: 

(a)  What  information  is  being 
collected; 

(b)  Its  intended  use(s); 

(c)  The  third  parties  to  whom  it  will 
be  disclosed; 

(d)  How  the  consumer  can  obtain 
access  to  the  information;  and 

(e)  How  the  consumer  can  have  the 
information  removed  from  GeoCities' 
databases. 

The  notice  must  appear  on  the  Web 
site's  home  page  and  at  each  location  on 
the  site  at  which  such  information  is 
collected,  although  the  collection  of  so- 
called  "tracking"  information  need  only 
be  disclosed  on  the  home  page. 

Part  IV  includes  a  "safe  harbor" 
provision  that  deems  a  specified 
procedure  to  be  in  compliance  with  this 
Part.  It  would  allow  GeoCities  to  post  a 
Privacy  Notice  on  its  home  page  along 
with  a  clear  and  prominent  hyperlink  to 
that  notice  at  each  location  on  the  site 
at  which  personal  identifying 
information  is  collected.  The  hyperlink 
would  be  accompanied  by  the  following 
statement: 

NOTICE:  We  collect  personal 
information  on  this  site.  To  learn  more 
about  how  we  use  your  information 
click  here. 

Part  V  of  the  proposed  order  sets  forth 
the  principles  of  parental  choice  and 
control.  This  Part  requires  GeoCities  to 
implement  a  procedure  to  obtain 


"express  parental  consent"  prior  to 
collection  and  using  children's 
identifying  information,  a  procedure 
commonly  referred  to  as  "opt-in".  The 
proposed  order  provides  GeoCities  with 
flexibility  in  designing  its  procedures, 
so  long  as  they  meet  the  objective  of 
ensuring  prior  parental  consent.  This 
flexibility  reflects  the  likelihood  of 
future  technological  developments  to 
facilitate  parental  consent  in  the  online 
medium. 

In  addition,  this  Part  includes  a  "safe 
harbor"  procedure.  Under  it,  GeoCities 
may  collect  certain,  limited  screening 
information  from  prospective  site 
registrants  to  identify  those  twelve  and 
under.  Prior  to  collecting  any  further 
information,  GeoCities  will  then  send 
the  parent  an  e-mail  providing  nottfce  of 
the  child's  interest  in  registering  and 
instructing  the  parent  to  go  to  a 
specified  location  on  the  site  to  register 
the  child  and  provide  consent  to 
GeoCities'  collection  and  use  of  the 
information.  The  order  provides  several 
means  by  which  GeoCities  may  obtain 
express  parental  consent,  including  (1) 
a  statement  signed  by  the  parent  that  is 
mailed  or  faxed  to  GeoCities,  (2)  a  credit 
card  authorization,  (3)  e-mail  from  the 
parent  with  an  electronically  verifiable 
signature,  (4)  a  procedure  authorized  by 
statute,  rule  or  FTC  guideline,  or  (5)  any 
other  procedure  that  ensures  verified 
parental  consent  and  the  parent's 
identity.  GeoCities  must  hold  secure  all 
screening  information  and  may  use  it 
only  to  provide  notice  to  the  child  or 
parent,  or  to  block  the  child  from  further 
attempts  to  register  without  parental 
consent. 

Part  VI  addresses  the  information  that 
GeoCities  previously  collected  from 
consumers.  It  requires  GeoCities  to 
notify  all  such  consumers  (in  the  case  of 
children,  their  parents)  and  to  give  them 
an  opportunity  to  have  their  information 
removed  from  GeoCities'  and  third 
parties'  databases.  Those  over  the  age  of 
twelve  will  be  given  notice  and  the 
opportunity  to  remove  their  information 
(commonly  referred  to  as  "opt-out").  For 
children,  GeoCities  must  remove  all 
such  information  (including  home  pages 
and  e-mail  accounts)  unless  a  parent 
grants  express  consent  to  its  continued 
retention  and  use  ("opt-in")  GeoCities' 
information  removal  obligations  also 
include  the  responsibility  to  contact 
third  parties  to  whom  it  previously  has 
disclosed  the  information  and  to  request 
that  those  parties  delete  that 
information  as  well.  GeoCities  must 
obtain  a  statement  from  ail  such  third 
parties  that  they  intend  to  comply  with 
the  above  requirements,  and  must  cease 
doing  business  with  any  such  party  that 
refuses  to  provide  the  statement  or  who 
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GeoCities  knows  or  has  reason  to  know 
is  faihng  to  delete  the  information  upon 
request.  GeoCities  must  also  provide 
consumers  with  a  reasonable  and  secure 
means  to  access  the  information  that 
GeoCities  previously  collected  from 
them. 

Part  VII  permits  GeoCities  to  retain 
certain  personally  identifiable 
information  in  its  "archived  database" 
for  the  limited  purposes  of  site 
maintenance,  computer  file  back-up, 
blocking  a  child's  attempt  to  register 
without  parental  consent,  or  to  respond 
to  requests  for  such  information  from 
law  enforcement  agencies  or  pursuant  to 
judicial  process.  GeoCities  must 
disclose  its  retention  of  information  in 
the  aic:hived  database  in  its  privacy 
notice. 

Part  VIII  is  a  consumer  education 
provision.  It  requires  that  for  five  years 
GeoCities  plaqe  a  clear  and  prominent 
hyperlink  within  its  privacy  notice 
directing  visitors  to  the  FTC's  Web  site 
to  view  educational  material  on 
consumer  privacy.  Currently,  the  FTC 
site  contains  a  brochure  entitled:  "Site- 
Seeing  on  the  Internet."  which  can  be 
found  at  www.ftc.gov/bcp/conline/ 
pubs/online/sitesee/index.html. 

Part  IX  outlines  GeoCities' 
recordkeeping  requirements  under  the 
proposed  order.  Part  X  requires 
GeoCities  to  deliver  a  copy  of  the  order 
to  certain  company  officers  and 
personnel.  Part  XI  requires  GeoCities  to 
establish  an  "information  practices 
training  program"  for  employees  and 
GeoCities  Community  Leaders, 
volunteers  who  provide  a  variety  of 
services  to  GeoCities'  members.  The 
program  must  include  training  about 
GeoCities'  privacy  policies,  information 
security  procedures,  and  disciplinary 
procedures  for  violations  of  its  privacy 
policies. 

Parts  XII  and  XIII  require  GeoCities  to 
notify  the  Commission  of  any  change  in 
its  corporate  structure  that  might  affect 
compliance  with  the  order;  emd  to  file 
compliance  reports  with  the 
Conmiission.  Part  XIV  is  a  "sunset" 
provision,  dictating  that  the  order  will 
terminate  in  twenty  years  absent  certain 
circumstances. 

The  purpose  of  this  analysis  is  to 
faciUtate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Benjamin  I.  Herman, 
Acting  Secretary. 

(FR  Doc.  98-22444  Filed  8-19-98;  8:45  am) 
WLUNG  COOe  <7S0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Translation  Advisory  Committee  for 
Diat)etes  Prevention  and  Control 
Programs:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Translation  Advisory 
Committee  for  Diabetes  Prevention  and 
Control  Programs. 

Time  and  Dates:  9  a.m-6  p.m., 
September  1,  1998.  9  a.m.-l  p.m., 
September  2,  1998. 

Place:  The  Holiday  Inn  Select,  130 
Clairmont  Avenue.  Decatur,  Georgia 
30030.  telephone  404/371-0204. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  50 
people. 

Purpose:  This  committee  is  charged 
with  advising  the  Director.  CDC. 
regarding  policy  issues  and  broad 
strategies  for  diabetes  translation 
activities  and  control  programs  designed 
to  reduce  risk  factors,  health  services 
utilization,  costs,  morbidity,  and 
mortality  associated  with  diabetes  and 
its  complications.  The  Committee 
identifies  research  advances  and 
technologies  ready  for  translation  into 
widespread  community  practice; 
recommends  broad  public  health 
strategies  to  be  implemented  through 
public  health  interventions;  identifies 
opportunities  for  surveillance  and 
epidemiologic  assessment  of  diabetes 
and  related  complications;  and  for  the 
purpose  of  assuring  the  most  effective 
use  and  organization  of  resources, 
maintains  liaison  and  coordination  of 
programs  with  the  Federal,  voluntary, 
and  private  sectors  involved  in  the 
provision  of  services  to  people  with 
diabetes. 

Matters  to  be  Discussed:  Agenda  items 
include  a  discussion  of  public  health 
issues  pertinent  to  the  rcle  of  behavioral 
research  for  diabetes  mellitus  in  the 
Division  of  Diabetes  Translation  (DDT) 
priorities. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Margaret  Hurd,  Committee  Management 
Specialist,  DDT,  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion,  CDC,  4770  Buford  Highway. 
NE  M/S  K-10,  Atlanta,  Georgia  30341- 
3717,  telephone  770/488-5505. 


Dated:  August  14,  1998. 
John  C.  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  98-22396  Filed  8-19-98;  8:45  am] 
BILUNG  COOE  41S3-18-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

FDA  Cares  About  Consumers:  A 
Conversation  With  America;  District 
Consumer  Forum 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  meeting. 

The  Food  and  Drug  Administration 
(FDA's),  Office  of  Regulatory  Affairs, 
Southeast  Region,  Atlanta  District 
Office,  and  the  Office  of  Consumer 
Affairs  are  announcing  a  district 
consumer  forum  entitled  "FDA  Cares 
About  Consumers:  A  Conversation  With 
America."  This  forurn  will  provide  an 
opportunity  for  consumers,  community- 
based  organizations,  and  other 
interested  stakeholders  to  participate  in 
open  discussions  on  health  issues  and 
agency  regulatory  actions  with  FDA 
officials  and  tour  the  new  FDA  regional 
laboratory. 

Date  and  Time:  The  forum  will  be 
held  on  Wednesday,  September  16, 
1998,  from  10  a.m.  to  12:30  p.m.,  with 
tours  of  the  Southeast  Regional 
Laboratory  from  8:30  a.m.  to  10  a.m., 
and  12:30  p.m.  to  2:30  p.m. 

Location:  The  forum  will  be  held  at 
the  U.S.  Food  and  Drug  Administration, 
The  Atlanta  Complex,  60  Eighth  St.  NE., 
Atlanta,  GA  30309. 

Contact:  JoAnn  M.  Pittman,  Food  and 
Drug  Administration,  Atlanta  District 
Office,  Office  of  Regulatory  Affairs,  60 
Eighth  St.  NE.,  Atlanta,  GA  30309,  404- 
347-7355. 

Registration:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
number)  to  Priscilla  G.  McDaniel,  404- 
347-4344,  FAX  404-347-1912.  There  is 
no  registration  fee  for  this  forum.  Space 
is  limited,  therefore,  interested  parties 
are  encouraged  to  register  early.  Indicate 
whether  you  would  like  a  tour  of  the 
laboratory  facility  and  the  time  you 
would  like  the  toiu:.  Tour  space  is  very 
limited  and  will  be  filled  on  a  "first 
come,  first  serve  basis." 

Transcripts:  Transcripts  of  the  forum 
may  be  requested  in  writing  from  the 
Freedom  of  Information  Office  (HFI-35), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  12A-16,  Rockville, 
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MD  20857,  approximately  15  working 
days  after  the  forum,  at  a  cost  of  10 
cents  per  page. 

Dated:  August  11, 1998. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

|FR  Doc.  98-22392  Filed  8-19-98;  8:45  am] 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-0339] 

Public  Meeting  on  Section  406(b)  of  the 
FDA  Modernization  Act  of  1997 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  meeting. 

The  Food  and  Drug  Administration 
(FDA)  is  announcing  the  following 
meeting:  Public  Meeting  on  Section 
406fb)  of  the  FDA  Modernization  Act  of 
1997  (FDAMA).  The  topic  to  be 
discussed  is  how  FDA  can  best  meet  its 
statutory  obligations  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act). 
The  meeting  is  intended  to  involve 
participants  from  consumer  and  patient 
advocacy  groups,  health  professionals, 
scientific  and  academic  experts,  and  the 
regulated  industry  in  drafting  FDA's 
developmental  plan  to  meet  the 
objectives  of  FDAMA. 

Date  and  Time:  The  meeting  will  be 
held  on  Monday,  September  14,  1998,  9 
a.m.  to  5  p.m. 

Location:  The  meeting  will  be  held  at 
Bethesda  Holiday  Inn,  8120  Wisconsin 
Ave.,  Bethesda,  MD  20814. 

Contact:  Patricia  M.  Kuntze,  Office  of 
External  Affairs  (HF-60),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-3363, 
FAX  301-594-0113,  or  e-mail 
"PKuntze@bangate.fda.gov". 

Registration  and  Requests  for  Oral 
Presentations:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
number),  and  written  material  and 
requests  to  make  oral  presentations,  to 
the  contact  person  by  Monday,  August 
31,  1998. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact 
Patricia  M.  Kuntze  at  least  7  days  in 
advance. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  section  406(b)  of  FDAMA,  the 
agency  is  required  to  consult  with  its 
external  stakeholders,  specifically 


"appropriate  scientific  and  academic 
experts,  health  care  professionals, 
representatives  of  patient  and  consumer 
advocacy  groups,  and  the  regulated 
industry."  Following  these 
consultations,  FDA  is  to  develop  and 
publish  a  plan  for  achieving  compliance 
with  each  of  its  statutory  obligations. 

Section  406(b)  of  FDAMA  further 
requires  that  the  plan,  which  must  be 
published  in  the  Federal  Register  by 
November  21,  1998,  should  address,  but 
may  not  be  confined  to,  the  following 
six  objectives:  (1)  Maximizing  the 
availability  and  clarity  of  information 
about  the  agency  application  and 
submission  review  processes;  (2) 
maximizing  the  availability  and  clarity 
of  information  for  consumers  and 
patients  concerning  new  products;  (3) 
implementing  inspection  and 
postmarket  monitoring  provisions  of  the 
act;  (4)  assuring  access  to  the  scientific 
and  technical  expertise  needed  to  carr\' 
out  FDA's  obligations;  (5)  establishing 
mechanisms,  by  July  1,  1999,  for 
meeting  specified  time  periods  for  the 
review  of  applications  and  submissions: 
and  (6)  eliminating  backlogs  in  the 
review  of  applications  and  submissions. 

The  agency  held  a  series  of  public 
meetings  to  obtain  public  views  on  how 
FDA  can  best  meet  its  statutory 
obligations  related  to  foods,  biologies, 
human  drugs,  medical  devices,  and 
veterinary  medicine.  FDA  also  solicited 
specific  suggestions  on  how  the  agency 
can  most  effectively  achieve  the  six 
FDAMA  objectives  outlined  above.  The 
views  received  by  the  agency  on  these 
topics  were  used  as  a  source  for 
identifying  crosscutting  issues,  themes, 
and  priorities  that  should  be  addressed 
in  the  FDA  plan. 

This  meeting  will  focus  on  these 
crosscutting  issues,  themes,  and 
priorities.  Of  particular  interest  to  the 
agency  are  its  stakeholder  views  on 
FDA's  consumer  health  protection 
obligations  and  the  approaches  that 
should  be  used  to  fulfill  them.  These 
obligations  include:  (1)  Conducting  the 
research,  or  taking  other  steps, 
necessary  to  assess  risks  associated  with 
product  consumption/ use;  (2) 
establishing  standards,  based  on  risk 
assessment,  for  products  and  the 
processes  necessary  to  produce  them; 

(3)  reviewing  new  product  applications 
and  determining  the  product's 
acceptability  for  entry  onto  the  market; 

(4)  assisting  new  product  sponsors  in 
designing  and  implementing  research 
and  testing  protocols  that  will  facilitate 
the  progress  of  their  applications 
through  the  FDA  review  process;  (5) 
determining  "experience"  with 
products  once  they  are  on  the  market; 
(6)  conducting  inspections  to  determine 


the  state  of  industry  compliance  with 
FDA  standards;  (7)  carrying  out  a  variety 
of  strategies  to  ensure  compliance, 
including  education,  technical 
assistance,  and  more  directed 
enforcement  activities  such  as  warning 
letters,  product  seizures,  and 
prosecutions;  and  (8)  educating 
consumers  and  health  professionals  on 
risks  and  risk-avoidance  behavior. 

The  agency  is  open  to  all  views  and 
ideas  about  what  methods  should  be 
used  to  carry  out  these  basic  consumer 
protection  functions,  the  level  of 
consumer  protection  that  will  be 
provided  by  different  methods  and 
whether  this  level  of  protection  is 
acceptable,  and  what  will  be  needed  to 
reach  the  desired  level  of  consumer 
protection  by  using  the  proposed 
method.  To  help  clarify  stakeholder 
views  on  FDA's  role  and  approaches  for 
fulfilling  its  consumer  protection 
obligations,  the  agency  requests  that  oral 
and/or  wTitten  views  address  the 
following  seven  Questions: 

1.  Should  the  atjove-listed  consumer 
protection  functions  be  modified  in  any 
way?  If  so,  what  functions  would  you 
change,  add,  or  delete? 

2.  For  which  of  the  above-listed 
functions  do  you  believe  that  it  would 
be  acceptable  for  FDA  to  charge  fees? 

3.  For  which  of  the  above-listed 
functions  could,  and  should.  FDA  rely 
more  on  the  efforts  of  third  parlies,  such 
as  testing  laboratories,  health 
professional  organizations,  standard 
setting  organizations.  States,  or 
regulated  industry? 

4.  For  which  of  the  above-listed 
functions  do  you  see  the  best  potential 
for  FDA  to  collaborate  with  its  external 
stakeholders,  such  as  States,  industry, 
other  regulatory  agencies,  international 
organizations,  etc.  to  the  greater  benefit 
of  all  parties? 

5.  Which  of  the  above-listed  fimctions 
do  you  believe  offers  the  greatest 
opportunities  for  FDA  to  place  more 
emphasis  on  non-regulator>' 
approaches — such  as  education, 
technical  assistance,  and  collaborative 
problem  solving — to  protect  and 
promote  the  public  health? 

6.  FDA's  product  and  process 
standards  have  long  been  considered  as 
the  "benchmark"  by  which  to  judge  the 
safety,  quality,  and  efficacy  of  foods, 
drugs,  biologicals.  and  medical  devices. 
Would  it  be  appropriate  for  the  agency 
to  sanction  the  use  of  an  FDA  seal  or 
mark  on  products  that  meet  the  'gold' 
standard,  as  a  way  of  encouraging  more  , 
widely  behavior  that  meets  the 
standard?  Should  FDA  charge  user  fees 
to  third  parties  and  others  ^vhD  use  the 
seal,  as  a  way  of  financing  agency 
operations? 
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7.  Currently,  the  vast  majority  of  the 
agency's  international  resources  are 
devoted  to  detecting  and  stopping 
product  problems  at  the  border,  while 
developing  the  capability  to  allow  safe 
products  to  go  forward  quickly.  A 
smaller  percentage  of  FDA's 
international  resources  are  dedicated  to 
working  with  other  countries  through 
our  participation  in  international 
standard  setting,  developing  mutual 
recognition  agreements  between  the 
United  States  and  other  nations,  and 
offering  technical  assistance  to  the 
public  sector  regulators  and  private 
sector  producers  of  other  countries.  Do 
you  think  that  the  American  consumer 
is  adequately  protected  with  this 
balance  of  activities? 

II.  Comments 

Written  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  should  be  submitted  by 
September  21,  1998,  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Comments  can  be  sent  to  the  Dockets 
Management  Branch  at  the  following  e- 
mail  address 

"FDADockets@bangate.fda.gov"  or  via 
the  FDA  website  "http://www.fda.gov". 

The  FDA  website  provides 
substantive  background  information.  It 
is  strongly  recommended  that  those 
individuals  or  groups  who  wish  to  make 
a  presentation  or  submit  written 
comments  consult  the  FDA  website 
"http://www.fda.gov"  for  additional 
information.  For  pertinent  information 
not  on  the  website,  consult  with  the 
designated  contact  person  listed  in  this 
document. 

Individuals  who  wish  to  present  at 
this  public  meeting  are  encouraged  to 
attend  the  entire  day.  Information  will 
be  presented  throughout  the  meeting 
about  cross-cutting  issues  and  themes 
related  to  the  FDA  plan  that  will  be 
derived  from  stakeholder  input.  This 
meeting  will  provide  an  opportunity  for 
an  open  comment  session  in  which 
attendees  can  express  their  views. 

m.  Additional  Meetings 

FDA  held  a  series  of  public  meetings 
to  discuss  the  FDAMA  objectives, 
within  the  context  of  its  statutory 
obligations  for  foods,  biologies,  human 
drugs,  medical  devices,  and  veterinary 
medicine,  as  described  in  section  I  of 
this  document.  The  public  meeting  for 
the  Center  for  Food  Safety  and  AppUed 
Nutrition  (CFSAN)  was  held  on  June  24 
and  25, 1998.  A  summary  of  the  views 
presented  at  the  CFSAN  meeting  is 
available  on  the  CFSAN  website  "http:/ 


/wvkTw. cfsan.fda.gov".  For  more 
information  on  the  CFSAN  meeting, 
contact  Tracy  S.  Summers,  Center  for 
Food  Safety  and  Applied  Nutrition 
(HFS-1),  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-4850, 
FAX  202-205-5025,  e-mail 
' '  tsummers@bangate.  fda.gov ' ' . 

The  other  meetings  were  held  in 
Washington,  DC  on  August  14,  1998 
(Biologies);  August  17,  1998  (Human 
Drugs);  August  18,  1998  (Medical 
Devices);  and  August  19,  1998 
(Veterinary  Medicine);  and  in  Oakland, 
CA  on  August  28,  1998  (Biologies).  For 
additional  information  about  these 
meetings,  please  refer  to  the  Federal 
Register  of  July  24.  1998  (63  FR  39877) 
or  the  FDA  website  "http:// 
www.fda.gov". 

IV.  Transcripts 

The  transcript  of  this  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (HFI-35).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  rm.  12A-16,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting  at  a  cost  of  10  cents  per  page. 
The  transcript  of  the  meeting  will  be 
available  for  public  examination  at  the 
Dockets  Management  Branch  (address 
above)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  as  well  as  on 
the  FDA  website  "http://www.fda.gov". 

Dated:  August  11,  1998. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

|FR  Doc.  98-22391  Filed  8-19-98:  8:45  am] 
BILUNQ  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-0339] 

Public  Meeting  on  Section  406(b)  of  the 
FDA  Modernization  Act  of  1997 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  meeting. 

The  Food  and  Drug  Administration 
(FDA)  is  announcing  a  meeting  with 
health  professional  organizations  on 
section  406(b)  of  the  FDA 
Modernization  Act  of  1997  (FDAMA)  to 
discuss  how  FDA  can  best  meet  its 
statutory  obligations  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act). 
The  agency  intends  to  involve 
participants  from  health  professional 
organizations  in  drafting  FDA's 


developmental  plan  to  meet  the 
objectives  of  FDAMA. 

Date  and  Time:  The  meeting  will  be 
held  on  Tuesday,  September  8,  1998,  1 
p.m.  to  4  p.m. 

Location:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Hotel,  One  Metro 
Center,  Bethesda,  MD. 

Contact:  Elizabeth  B.  Palsgrove,  Office 
of  Health  Affairs  (HFY-40),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
6618,  FAX  301-443-2446,  or  1-800- 
433-3332,  e-mail 
"epalsgro@bangate.fda.gov". 

Registration  and  Requests  for  Oral 
Presentations:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  e-mail,  and 
fax  number),  and  written  material  and 
requests  to  make  oral  presentations,  to 
the  designated  contact  person  listed  in 
this  document.  There  is  no  registration 
fee,  however,  space  is  limited.  Persons 
will  be  registered  in  the  order  in  which 
registration  is  received. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact 
Elizabeth  B.  Palsgrove  at  least  7  days  in 
advance. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  section  406(b)  of  FDAMA,  the 
agency  is  required  to  consult  with  its 
external  stakeholders,  specifically 
"appropriate  scientific  and  academic 
experts,  health  care  professionals, 
representatives  of  patient  and  consumer 
advocacy  groups,  and  the  regulated 
industry."  Following  these 
consultations,  FDA  is  to  develop  and 
publish  a  plan  for  achieving  compliance 
with  each  of  its  obligations  under  the 
act. 

Under  section  406(b)  of  FDAMA.  the 
plan,  which  must  be  published  in  the 
Federal  Register  by  November  21,  1998, 
should  address,  but  may  not  be  confined 
to,  the  following  six  objectives:  (1) 
Maximizing  the  availability  and  clarity 
of  information  about  the  agency 
application  and  submission  review 
processes;  (2)  maximizing  the 
availability  and  clarity  of  information 
for  consumers  and  patients  concerning 
new  products;  (3)  implementing 
inspection  and  postmarket  monitoring 
provisions  of  the  act;  (4)  assuring  access 
to  the  scientific  and  technical  expertise 
needed  to  carry  out  FDA's  obligations; 
(5)  establishing  mechanisms,  by  July  1, 
1999,  for  meeting  specified  time  periods 
for  the  review  of  applications  and 
submissions;  and  (6)  eliminating 
backlogs  in  the  review  of  applications 
and  submissions. 

To  help  focus  comments,  FDA 
requests  that  oral  and/or  written  views 
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regarding  how  the  agency  can  best  meet 
these  six  objectives  of  its  modernization 
plan  address  seven  questions.  An 
information  packet,  available  on  the 
FDA  webpage  or  from  the  designated 
contact  person  listed  in  this  document, 
provides  substantive  background 
information;  it  is  highly  recommended 
that  those  individuals  or  groups  who 
wish  to  make  a  presentation  or  submit 
written  comments  obtain  this  packet. 
Specific  questions  relate  to  each 
objective  as  follows: 

1.  What  can  FDA  do  to  improve  its 
explanation  of  the  agency's  submission 
review  processes,  and  make 
explanations  more  available  to  product 
sponsors  and  other  interested  parties? 

2.  How  can  the  agency  maximize  the 
availabihty  and  clarity  of  information 
concerning  new  products? 

3.  How  can  FDA  work  with  its 
partners  to  ensure  that  products — both 
domestic  and  foreign — produced  and 
marketed  by  the  regulated  industry  are 
of  high  quality  and  provide  necessary 
consumer  protection;  and  how  can  FDA 
best  establish  and  sustain  an  effective, 
timely,  and  science-based  postmarketing 
surveillance  system  for  reporting, 
monitoring,  evaluating,  and  correcting 
problems  associated  with  use/ 
consumption  of  FDA-regulated 
products? 

4.  What  approach  should  FDA  use  to 
assure  an  appropriate  scientific 
infrastructure,  with  continued  access  to 
the  scientific  and  technical  expertise 
needed  to  meet  its  statutory  obligations 
and  strengthen  its  science-based 
decisionmaking  process? 

5.  What  do  you  believe  FDA  should 
do  to  adequately  meet  the  demands  that 
are  beginning  to  burden  the  application 
review  process,  especially  for  non-user 
fee  products,  so  that  it  can  meet  its 
statutory  obligations  to  achieve  timely 
product  reviews? 

6.  What  suggestions  do  you  have  for 
the  agency  to  eliminate  backlogs  in  the 
review  process? 

7.  What  other  objectives  related  to  the 
agency's  statutory  obligations  or  public 
expectations — beyond  the  six 
objectives — should  be  included  in  the 
FDA  plan? 

II.  Comments 

Written  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  should  be  submitted  by 
September  11,  1998,  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Comments  can  be  sent  to  the  Dockets 
Management  Branch  at  the  following  e- 
mail  address 


"FDADockets@bangate.fda.gov"  or  via 
the  FDA  website  "http://wwrw.fda.gov". 

III.  Additional  Meetings 

This  meeting  is  related  to  a  series  of 
other  public  meetings  held  that  were 
announced  in  the  Federal  Register  of 
July  24.  1998.  A  separate  FDAMA 
section  on  the  FDA  website  is  available 
for  information  about  these  public 
meetings. 

An  additional  public  meeting  is  being 
planned  for  September  14.  1998,  to 
obtain  stakeholder  views  on  potential 
recurring  themes  and  the  best  approach 
for  consolidating  these  themes 
agencywide.  A  separate  notice  of  this 
meeting  will  be  published  in  the 
Federal  Register. 

IV.  Transcripts 

Transcripts  of  these  meetings  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (HFI-35),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  rm.  12A-16,  Rockville,  MD  20857. 
approximately  15  working  days  after  the 
meeting  at  a  cost  of  10  cents  per  page. 
The  transcript  of  the  meeting  will  be 
available  for  public  examination  at  the 
Dockets  Management  Branch  (address 
above)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  as  well  as  on 
the  FDA  website  "http://wwfw.fda.gov". 

Dated:  August  13.  1998. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

|FR  Doc.  98-22393  Filed  8-19-98;  8:45  am) 
BILUNG  CODE  416(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-8003  and 
HCFA-R-185] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 


information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Home  and 
Community-Based  Services  Waiver 
Requests  and  Supporting  Regulations  in 
42  CFR  440.180-.185.  and  441.301- 
441.310;  Form  No.:  HCFA^003  (OMB# 
0938-0449);  Use:  Under  a  Secretarial 
waiver,  States  may  offer  a  wide  array  of 
home  and  community-based  services  to 
individuals  who  would  otherwise 
require  institutionalization.  States 
requesting  a  waiver  must  provide 
certain  assurances,  documentation  and 
cost  &  utilization  estimates  which  are 
reviewed,  approved  and  maintained  for 
the  purpose  of  identifying/verifying 
States'  compliance  with  such  statutory 
and  regulatory  requirements.  The 
purpose  of  this  request  is  to  provide 
authority  for  the  State  to  furnish  such 
individuals  with  services  in  the  home 
and  community-based  setting; 
Frequency:  When  a  State  requests  a 
waiver  or  amendment  to  a  waiver; 
Affected  Public:  State.  Local  or  Tribal 
Government;  Number  of  Respondents: 
50;  Total  Annual  Responses:  140;  Total 
Annual  Hours:  8,220. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Granting  and 
Withdrawal  of  Deeming  Authority  to 
Private  Nonprofit  Accreditation 
Organizations  and  of  CLIA  Exemption 
Under  State  Laboratory  Programs  and 
Supporting  Regulations  in  42  CFR 
493.501,  493.506,  493.513,  and  493.515; 
Form  No.:  HCFA-R-185  (OMB#  0938- 
0686);  Use:  The  information  required  is 
necessary  to  determine  whether  a 
private  accreditation  organization/State 
hcensure  program  standcirds  and 
accreditation/licensure  process  is  equal 
to  or  more  stringent  than  those  of  CLIA. 
This  information  also  provides  a  CLIA 
exemption  of  laboratories  in  a  State  that 
applies  licensure  requirements  that  are 
equal  to  or  more  stringent  than  those  of 
CLIA;  Frequency:  Initial  Application/ as 
needed;  Affected  Public:  Not-for-profit 
institutions,  and  State,  Local,  or  Tribal 
Government;  Number  of  Respondents: 
22;  Total  Annual  Responses:  11;  Total 
Annual  Hours:  2,112. 

To  obtain  copies  of  the  supporting 
statement  and  anv  related  forms  for  the 
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proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.hlm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Louis  Blank,  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  August  12.  1998. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Croup.  Division  of  HCFA 
Enterprise  Standards. 

(FR  Doc.  98-22356  Filed  8-19-98;  8.45  am] 
BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  with  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Preclinical 
Evaluation  of  Intermediate  Endpoints  and 
their  Modulation  by  Chemopreventive 
Agents. 

Date:  September  14.  1998. 

Time:  3:00  PM  to  5:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6130  Executive  Blvd.  6th  Floor. 
Rockville.  MD  20852. 

Contact  Person:  Lalita  D.  Palekar.  Scientific 
Review  Administrator.  Special  Review, 


Referral  and  Resources  Branch.  Division  of 
Extramural  Activities.  National  Cancer 
Institute.  National  Institutes  of  Health.  6130 
Executive  Boulevard  EPN-622B,  Rockville. 
MD  20892-7405.  301/496-7575. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research:  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  August  14,  1998. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

|FR  Doc.  98-22410  Filed  8-19-98;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
cunended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Role  of  ETS 
Genes  in  Transformation  and  Differentiation. 

Date:  August  19.  1998. 

Time:  2:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6130  Executive  Blvd.  6th  Floor, 
Rockville.  MD  20852. 

Contact  Person:  David  Irwin,  PHD, 
Research  Programs  Review  Section  Chief, 
Grants  Review  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institute  of  Health,  6130 
Executive  Boulevard,  EPN-Room  635E,  MSC 
7405.  Rockville,  MD  20892-7405.  (301)  402- 
0371,  dj4k@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 


93.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  August  14.  1998. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  98-22411  Filed  8-19-98;  8:45  am] 

BILUNQ  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Human  Genome  Research  Institute. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552B(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Human  Genome  Research 
Institute,  including  consideration  of 
personnel  qualifications  cuid 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  National  Human  Genome 
Research  Institute, 

Date:  September  16-18,  1998. 

Closed:  September  16,  1998,  5:30  PM  to 
Recess. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Airlie  Center,  6809  Airlie  Road, 
Warrenton,  VA  20187. 

Open:  September  17,  1998,  8:30  AM  to 
adjournment  on  September  18. 

Agenda:  Reports  on  the  status  of  NHGRI, 
the  status  of  the  Division  of  Intramural 
Research,  and  updates  on  the  branches. 

Place:  Airlie  Center,  6809  Airlie  Road, 
Warrenton,  VA  20187. 
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Contact  Person;  Claire  Rodgaard,  Assistant 
to  the  Scientific  Director,  Division  of 
Intramural  Research.  Office  of  the  Director, 
National  Human  Genome  Research  Institute, 
45  Convent  Drive,  Building  49,  Room  4A06, 
Bethesda,  MD  20892,  301-435-5802. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  August  13,  1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-22406  Filed  8-19-98;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  followfing 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Inherited 
Disease  Research  Access  Committee. 

Date:  September  1,  1998. 

Open:  9:00  AM  to  11:00  AM. 

Agenda:  Senior  staff  at  CIDR  will  provide 
an  update  of  the  laboratory  activities,  a 
progress  report  on  genotyping  projects  that 
are  ongoing  and  what  is  in  the  queue.  They 
will  brief  the  committee  on  a  new  instrument 
from  Affymetrix  Corporation  for  detecting 
single  nucleotide  polymorphisms. 

Place:  Center  for  Inherited  Disease 
Research,  333  Cassell  Drive,  Triad 
Technology  Center,  Suite  2000,  Baltimore, 
MD  21224. 

Closed:  11:00  AM  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Center  for  Inherited  Disease 
Research,  333  Cassell  Drive,  Triad 


Technology  Center.  Suite  2000,  Baltimore, 
MD  21224.' 

Contact  Person;  Jerry  Roberts,  PHD. 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institutes  of 
Health,  Building  38A,  Bethesda,  MD  20892, 
301-402-0838. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  August  13,  1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-22407  Filed  8-19-98;  8:45  am] 

BILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  September  3.  1998. 

Time:  2:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Parklawn  Building — Room  9C-18, 
5600  Fishers  Lane,  Rockville,  MD  20857, 
(Telephone  Conference  Call). 

Contact  Person;  Jack  D.  Maser,  PHD. 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building.  5600 
Fishers  Lane,  Room  9C-18,  Rockville,  MD 
20857, 301-443-1340. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 


Dated:  August  14.  1998. 
LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  NIH 

IFR  Doc.  98-22404  Filed  8-19-98;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Cancellation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 
August  19,  1998.  9:00  AM  to  August  19. 
1998,  5:00  PM,  Hyatt  Regency  Bethesda. 
One  Bethesda  Metro  Center,  Bethesda. 
MD,  20814  which  was  published  in  the 
Federal  Register  on  August  13,  1998.  63 
FR  43408. 

The  meeting  is  cancelled  due  to 
scheduling  problems. 

Dated:  August  14.  1998. 
LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  NIH 

IFR  Doc  98-22405  Filed  8-19-98;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Alcohol 
Abuse  and  Alcoholism. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
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constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  .Advisory 
Council  on  Alcohol  Abuse  and  .•Mcohoiism. 

Dare.  September  16-17.  1998. 

Closed:  September  16,  1998.  7:00  PM  to 
900  PM. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Bethesda  Marriott  Hotel.  5151  Pooks 
Hill  Road,  Bethesda  MD  20814. 

Closed:  September  17.  1998,  8:30  AM  to 
9:00  A.M. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Natcher  Building.  45  Center  Drive. 
Conference  Rooms  E1/E2,  Bethesda.  MD 
20892. 

Open:  September  17,  1998,  9:00  AM  to 
Adjournment. 

Agenda:  The  meeting  will  be  open  to  the 
public  to  discuss  Institute  programs  and 
other  issues  relating  to  committee  activities. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2.  Bethesda,  MD 
20892. 

Contact  Person:  James  F.  Vaughan, 
Executive  Secretary,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  National 
Institutes  of  Health.  PHS.  DHHS.  Bethesda. 
MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271.  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians:  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs: 
93.891.  Alcohol  Research  Center  Grants. 
.National  Institutes  of  Health.  HHS) 

Dated:  August  14,  1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  98-22408  Filed  8-19-98;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communications  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 


individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel.  ZDCl 
SRB-S  (01). 

Date;  September  10,  1998. 

Time:  1:00  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.  Suite  400C, 
Bethesda,  MD  20852  (Telephone  Conference 
Call). 

Contact  Person:  Melissa  Stick.  PhD,  MPH, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Activities,  NIDCD/NIH,  6120  Executive 
Blvd..  Bethesda,  MD  20892,  301^96-8683. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  98.173,  Biological  Research 
Related  to  Deafness  and  Communications 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  August  14,  1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  98-22409  Filed  8-19-98;  8:45  am) 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4349-N-31) 

Submission  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  September 
21, 1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 


Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  August  12,  1998. 

David  S.  Cristy, 

Director,  IRM  Policy  and  Management 
Division. 

Title  of  Proposal:  Service  Coordinator 
Database  Information. 

Office:  Housing. 

OMB  Approval  Number:  2502-xxxx. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
form  will  be  used  to  collect  information 
about  HUD  subsidized  housing  projects 
with  Service  Coordinators  and  will  be 
placed  in  a  national  database  for  use 
primarily  by  the  public  for  their 
informational  purposes. 

Form  Number:  92297. 

Respondents:  Not-For-Profit 
Institutions,  Business  or  Other  For- 
Profit,  Federal,  State,  Local,  or  Tribal 
Governments. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 
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Number  of  re- 
spondents        ^ 

Frequency  of               Hours  per  re- 
response                       sponse 

Burden  hours 

92297   

1500 

1                                       .17 

250 

Total  Estimated  Burden  Hours:  250. 

Status:  New  Collection. 

Contact:  Carissa  Janis,  HUD  (202) 
708-3291;  Joseph  F.  Lackey  .Jr.,  0MB, 
(202)  395-7316. 

[FR  Doc.  98-22345  Filed  8-19-98;  8:45  am] 
BILLING  COD€  421(M)1-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  Approval  Under 
the  Paperwork  Reduction  Act 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Information  collection;  request 
for  comments. 

SUMMARY:  The  collection  of  information 
described  below  has  been  submitted  to 
OMB  for  approval  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995. 
Copies  of  specific  information  collection 
requirements,  related  forms,  and 
explanatory  material  may  be  obtained 
by  contacting  the  Fish  and  Wildlife 
Service's  (Service)  Information 
Collection  Clearance  Officer  at  the 
address  or  phone  number  listed  below. 

DATES:  Consideration  will  be  given  to  ail 
comments  received  on  or  before 
September  21,  1998. 

ADDRESSES:  Comments  and  suggestions 
on  specific  requirements  should  be  sent 
to  the:  Desk  Officer  for  the  Interior 
Department,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  Please  also  send  a  copy  of 
your  comments  to:  Information 
Collection  Clearance  Officer,  U.S.  Fish 
and  Wildhfe  Service,  MS  222  ARLSQ, 
1849  C  Street.  NW,  Washington  D.C. 
20240,  Telephone  703/358-2287. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Horwath,  Division  of  Fish  and 
Wildlife  Management  Assistance, 
Arlington,  Virginia,  703/358-1718;  or 
Wells  Stephensen,  Office  of  Marine 
Mammals  Management,  Anchorage, 
Alaska,  907/786-3815. 

SUPPLEMENTARY  INFORMATION:  The 
Service  has  submitted  the  following 
information  collection  clearance 
requirements  to  the  Office  of 


Management  and  Budget  (OMB)  for 
approval  under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13. 
The  Service  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  A  60-day  notice 
inviting  public  comment  on  this 
information  collection  requirement 
previously  was  published  in  the  Federal 
Register  on  April  1,  1998  (63  FR  15855). 
No  comments  on  the  previous  notice 
were  received.  Pursuant  to  this  request 
for  approval,  comments  are  invited  on: 

(1)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  burden,  including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quafity,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  The  OMB  has  up  to  60  davs 
to  approve  or  disapprove  the 
information  collection  but  may  respond 
after  30  davs;  therefore,  public 
comments  should  be  submitted  to  the 
OMB  within  30  days  in  order  to  assure 
their  maximum  consideration. 

As  authorized  by  Section  109(i)  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (Act)  (16  U.S.C.  1361- 
1407).  the  Service  in  October  1988 
implemented  formal  Marking,  Tagging, 
and  Reporting  Regulations  in  50  CFR 
18.23  for  Alaskan  Natives  harvesting 
polar  bear,  sea  otter,  and  Pacific  walrus. 
Under  Section  101(b)  of  the  Act, 
Alaskan  Natives  residing  in  Alaska  and 
dwelling  on  the  coast  of  the  North 
Pacific  or  Arctic  Oceans  may  harvest 
these  species  for  subsistence  or 
handicraft  purposes.  Section  109(i)  of 
the  Act  authorizes  the  Service,  acting  on 
behalf  of  the  Secretary  of  the  Interior,  to 
prescribe  marking,  tagging,  and 
reporting  regulations  applicable  to  this 
Native  subsistence  and  handicraft  take. 

On  June  28,  1988,  the  Service 
published,  under  authority  of  Section 
109(i)  of  the  Act,  a  final  rule  in  the 


Federal  Register  that  added  paragraph 
(f)  to  regulations  at  50  CFR  18.23  that 
enabled  the  Service  to  gather  data  on  the 
Native  subsistence  and  handicraft 
harvest,  and  biology  of  polar  bear,  sea 
otter,  and  Pacific  walrus  in  order  to 
determine  what  effect  such  take  is 
having  on  these  populations.  It  also 
provided  the  Service  with  a  means  of 
monitoring  the  disposition  of  the 
harvest  to  ensure  that  any  commercial 
use  of  products  created  from  these 
species  meets  the  criteria  set  forth  in 
Section  101(b)  of  the  Act. 

The  information  proposed  to  be 
collected  by  the  Service  from  Alaskan 
Natives  will  be  used  to  improve  the 
Service's  decision-making  ability  by 
substantially  expanding  the  quality  and 
quantity  of  harvest  and  biological  data 
upon  which  future  management 
decisions  can  be  based.  It  will  provide 
the  Service  with  the  ability  to  make 
inferences  about  the  condition  and 
general  health  of  these  populations,  and 
to  consider  the  importance  and  impacts 
to  these  population  from  such  processes 
as  development  activities  and  habitat 
degradation.  Without  authority  to 
collect  this  harvest  information,  the 
Service's  ability  to  measure  the  take  of 
polar  bear,  sea  otter  and  walrus  is 
inadequate.  Mandatory  marking. 
tagging,  and  reporting  is  considered 
essential  to  improve  the  quality  and 
quantity  of  harvest  and  biological  data 
upon  which  future  management 
decisions  will  be  based.  It  allows  the 
Service  to  make  rational,  knowledgeable 
decisions  regarding  the  Native  harvest. 
habitat  degradation,  and  the  effects  of 
oil  and  gas  exploration,  development 
and  production  planned  or  underway 
for  areas  within  the  range  of  these 
species. 

The  Service  estimates  that  the  annual 
burden  associated  with  this  request  will 
be  482  hours  for  each  year  of  the  3-vear 
period  of  OMB  authorization  This 
estimated  burden  was  calculated  based 
on  previous  experience  suggesting  that 
Alaskan  Natives  annually  will  take 
about  1,930  polar  bears,  sea  otter,  and 
Pacific  walrus  for  subsistence  and 
handicraft  purposes,  and  that  15 
minutes  will  be  needed  to  provide  the 
required  information  for  each  animal 
taken. 
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Title:  Marine  Mammal  Marking, 
Tagging,  and  Reporting  Program. 

Bureau  form  numbers:  R7-50,  R7-51, 
and  R7-52. 

Frequency  of  collection:  Occasional. 

Description  of  respondents: 
Individual  and  households. 

Number  of  respondents: 
Approximately  1,930  per  year. 

Estimated  completion  time:  15 
minutes  per  response. 

Annual  burden  hours:  482  hours. 

Current  OMB  Clearance  Number 
0118-0066. 

Approval  Expires:  August  31,  1998. 

Dated:  August  3.  1998. 
Hannibal  Bolton, 

Acting  Assistant  Director-Fisheries. 

(FR  Doc.  98-22384  Filed  8-19-98;  8:45  am] 

BILLING  CODE  4310-65-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

PRT-843874 

Applicant:  Hawthorn  Corporation,  Grayslake, 
IL. 

The  applicant  requests  renewal  of  this 
permit  to  export  and  re-import  captive- 
born  tigers  [Panthera  tigris),  and 
progeny  of  the  animals  currently  held 
by  the  applicant  and  any  animals 
acquired  in  the  United  States  by  the 
applicant  to/from  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

PRT-843994 

Applicant:  Joyce  Sroufe  (B-J  Game  Farm), 
Ponca  City,  OK. 

The  applicant  requests  a  permit  to 
import  a  male  Leopard  Cat  [Prionailurus 
bengalensis  bengalensis)  from  Jungle 
Cat  World,  Ontario,  Canada,  for  the 
purpose  of  enhancement  of  the  species 
through  captive  propagation. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 


Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Rm  700,  Arlington, 
Virginia  22203,  phone  (703)  358-2104 
or  Fax  (703) 358-2281. 

Dated:  August  14,  1998. 
MaryEllen  Amtower, 

Acting  Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

(FR  Doc.  98-22346  Filed  8-19-98;  8:45  am] 

BILLING  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Conduct  Public 
Scoping  and  Prepare  an  Environmental 
Document 

AGENCY:  Fish  and  Wildlife  Service, 
Interior;  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

ACTION:  Notice  of  intent  to  conduct 
public  scoping  and  prepare  an 
environmental  document. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  this  notice 
advises  the  public  that  the  Fish  and 
Wildlife  Service  and  National  Marine 
Fisheries  Service  (Services)  intend  to 
gather  information  necessary  to  prepare 
an  environmental  document 
(environmental  assessment  or 
environmental  impact  statement)  related 
to  the  proposed  approval  of  a  Habitat 
Conservation  Plan  (Plan)  and  issuance 
of  an  incidental  take  permit  (Permit)  to 
take  endangered  and  threatened  species 
in  accordance  with  section  10(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  Permit  applicant  is 
Crown  Pacific,  Ltd.,  and  the  application 
is  related  to  forest  management  and 
timber  harvest  on  a  portion  of  the 
Hamilton  Tree  Farm  located  in 
Whatcom  and  Skagit  Counties, 
Washington.  Crovra  Pacific  intends  to 
request  a  Permit  for  northern  spotted 
owl,  marbled  murrelet,  and  possibly 
bald  eagle,  peregrine  falcon,  grizzly 
bear,  and  gray  wolf.  Crown  Pacific  may 
also  seek  coverage  for  approximately  20 
currently  unlisted  species  of  concern 
(including  anadromous  and  resident 
fish)  under  specific  provisions  of  the 
Permit,  should  these  species  be  listed  in 
the  future.  In  accordance  with  the  Act, 
Crowm  Pacific  is  preparing  a  Plan  for, 
among  other  things,  minimizing  and 
mitigating  any  such  take  which  could 
occur  incidental  to  the  proposed  Permit 


activities  (forest  management  and 
timber  harvest). 

The  Services  are  furnishing  this 
notice  in  order  to:  (1)  Advise  other 
agencies  and  the  public  of  our 
intentions;  and  (2)  to  obtain  suggestions 
and  information  on  the  scope  of  issues 
to  include  in  the  environmental 
document. 

DATES:  Written  comments  should  be 
received  on  or  before  September  21, 
1998. 

ADDRESSES:  Address  comments  and 
requests  for  more  information  to:  Brian 
Bogaczyk,  Fish  and  Wildlife  Service, 
510  Desmond  Drive,  S.E.,  Suite  102, 
Lacey,  Washington  98503,  (360)  753- 
5824;  or  Matt  Longenbaugh,  National 
Marine  Fisheries  Service,  510  Desmond 
Drive,  S.E.,  Suite  103,  Lacey, 
Washington  98503,  (360)  753-7761. 
SUPPLEMENTARY  INFORMATION:  Crown 

Pacific,  Ltd.,  owns  and  manages 
Hamilton  Tree  Farm,  located  in 
Whatcom  and  Skagit  Counties, 
Washington.  The  proposed  Plan  area  is 
composed  of  several  parcels  of  the 
Hamilton  Tree  Farm,  totaling  84,430 
acres,  and  is  located  north  and  south  of 
State  Highway  20,  roughly  between 
Sedro-Woolley  and  Marblemount, 
Washington.  Management  activities  on 
the  tree  farm  include  forest  management 
and  timber  harvest.  A  portion  of  the 
proposed  Plan  area,  Arlecho  Creek,  is  in 
the  process  of  being  transferred  to  the 
Nature  Conservancy  and  the  Lummi 
Indian  Nation,  with  the  understanding 
that  the  property  will  be  managed  as  a 
natural/cultural  area.  The  transfer  is 
expected  to  be  completed  in  late  1999. 

Some  timber  management  activities 
have  the  potential  to  impact  species 
subject  to  protection  under  the  Act. 
Section  10  of  the  Act  contains 
provisions  for  the  issuance  ofincidental 
take  permits  to  non-Federal  land  owners 
for  the  take  of  endangered  and 
threatened  species,  provided  the  take  is 
incidental  to  otherwise  lawful  activities, 
and  will  not  appreciably  reduce  the 
likelihood  of  the  survival  and  recovery 
of  the  species  in  the  wild.  In  addition, 
the  applicant  must  prepare  and  submit 
to  the  Services  for  approval,  a  Plan 
containing  a  strategy  for  minimizing  and 
mitigating  all  take  associated  with  the 
proposed  activities  to  the  maximum 
extent  practicable.  The  applicant  must 
also  ensure  that  adequate  funding  for 
the  Plan  will  be  provided. 

Crown  Pacifichas  initiated 
discussions  with  the  Services  regarding 
the  possibility  of  a  Permit  and 
associated  Plan  for  their  activities  on  the 
Hamilton  Tree  Farm.  Activities 
proposed  thus  far  for  Permit  coverage 
include  the  following:  site  preparation; 
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tree  planting;  harvesting  and  yarding  of 
timber;  construction,  maintenance  and 
use  of  logging  roads  and  landings; 
quarrying  of  stone  and  gravel  for  use  in 
those  roads  and  landings;  and  cellular 
phone  and  radio  repeater  tower  sites. 

The  Services  will  conduct  an 
environmental  review  of  the  Plan  and 
prepare  an  environmental  document 
(environmental  assessment  or 
environmental  impact  statement).  The 
environmental  review  will  analyze  the 
proposal  as  well  as  a  full  range  of 
reasonable  alternatives,  and  the 
associated  impacts  of  each.  The  Services 
are  currently  in  the  process  of 
developing  alternatives  for  analysis. 
There  are  four  alternatives  proposed 
thus  far.  Under  Alternative  A  (no  action 
alternative)  no  Permit  is  issued  and  take 
will  be  avoided  for  any  and  all 
threatened  and  endangered  species  on 
the  property.  Alternative  B  (preferred 
alternative)  involves  issuing  a  Permit  for 
six  threatened  and  endangered  species 
on  the  property  (bald  eagle,  peregrine 
falcon,  marbled  murrelet,  northern 
spotted  owl,  grizzly  bear,  gray  wolf) 
with  provisions  for  approximately  20 
unlisted  species.  The  Plan  would  have 
minimization  and  mitigation  measures 
for  six  threatened  and  endangered 
species  and  approximately  20  unlisted 
species  on  the  property.  Alternative  C 
involves  issuing  a  Permit  for  northern 
spotted  owl  and  marbled  murrelet  only, 
with  provisions  for  approximately  20 
unlisted  species.  The  Plan  would  have 
minimization  and  mitigation  measures 
for  northern  spotted  owl  and  marbled 
murrelet  and  approximately  20  unlisted 
species.  Alternative  D  involves  a 
Candidate  Conservation  Agreement  with 
minimization  and  mitigation  measures 
for  anadromous  salmonids  and  bull 
trout  and  take  avoidance  for  any  and  all 
threatened  and  endangered  species  on 
the  property. 

Comments  and  suggestions  are  invited 
from  all  interested  parties  to  ensure  that 
the  full  range  of  issues  related  to  this 
proposed  action  are  addressed  and  all 
significant  issues  identified.  Comments 
or  questions  concerning  this  proposed 
action  and  the  environmental  review 
should  be  directed  to  the  Fish  and 
Wildlife  Service  or  the  National  Marine 
Fisheries  Service  at  the  addresses 
provided  above. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  PoUcy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.),  and 
implementing  regulations  (40  CFR 
1500-1508),  other  appropriate  Federal 
laws  and  regulations,  and  policies  and 
procedures  of  the  Services  for 
compliance  with  those  regulations.  It  is 


estimated  that  the  draft  environmental 
document  will  be  available  by  January 
1998. 

Dated:  August  12.  1998. 
Thomas  Dwyer, 

Acting  Regional  Director.  Region  1.  Portland. 
Oregon.  Fish  and  Wildlife  Senice. 

|FR  Doc.  98-22267  Filed  8-19-98;  8:45  am] 

BILLING  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Task  Force 
Meeting 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Western  Regional  Panel, 
a  geographic  committee  of  the  Aquatic 
Nuisance  Species  Task  Force.  The 
meeting  is  open  to  the  public.  Meeting 
topics  are  identified  in  the 
SUPPLEMENTAL  INFORMATION. 
DATES:  The  Western  Regional  Panel  will 
meet  from  8:30  a.m.  to  5:00  p.m.  on 
Wednesday,  Septemt>er  23,  1998,  and 
8:30  a.m.  to  12:00  noon  on  Thursday, 
September  24,  1998.  Committees  of  the 
Panel  will  meet  late  Wednesday 
afternoon  and  early  Thursday  morning. 
ADDRESSES:  The  meeting  will  be  held  at 
U.S.  Bureau  of  Reclamation  offices. 
Building  67,  Denver  Federal  Center.  6th 
and  North  Street,  Lakewood,  Colorado 
80225. 

FOR  FURTHER  INFORMATION  CONTACT: 
Max  Haegele,  Chair,  Western  Regional 
Panel  at  303-445-2801,  Linda  Drees. 
Coordinator,  Western  Regional  Panel  at 
785-539-3474,  extension  20,  or  Bob 
Peoples,  Executive  Secretary,  Aquatic 
Nuisance  Species  Task  Force  at  703- 
358-2025. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act,  this  notice 
announces  a  public  meeting  of  the 
Recreation  Activities  Committee  of  the 
Aquatic  Nuisance  Species  Task  Force. 
The  Task  Force  was  established  by  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990. 

Topics  to  be  covered  during  the 
meeting:  nonindigenous  species  policy 
and  legislative  developments,  including 
the  proposed  Executive  Order  on 
Invasives,  the  Western  Governors' 
Association  Resolution  on  Undesirable 
Aquatic  and  Terrestrial  Species,  the 
proposed  Plant  Protection  Act,  and 
national  voluntary  ballast  water 
regulations;  the  Washington  State  and 


Colorado  River  basin  ANS  management 
plans;  a  proposed  ballast  water  outreach 
program;  purple  loosestrife 
management;  proposed  amendment  of 
Panel  procedures  and  its  geographic 
structure;  additional  tribal 
representation  on  the  Panel's  Executive 
Committee;  review  of  accomplishments 
under  the  Panel's  current  work  plan, 
committee  reports  and 
recommendations  for  the  Panel's  1999 
work  plan;  and  proposed  Panel  actions. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Coordinator.  Western 
Regional  Panel,  U.S.  Fish  and  Wildlife 
Service.  315  Houston  Street,  Suite  E. 
Manhattan.  Kansas  66502.  and 
Executive  Secretary,  Aquatic  Nuisance 
Species  Task  Force.  Suite  851,  4401 
North  Fairfax  Drive,  Arlington,  Virginia 
22203-1622.  They  will  be  available  for 
public  inspection  at  these  locations 
during  regular  business  hours.  Monday 
through  Friday,  within  30  days 
following  the  meeting. 

Dated   .^ugust  17.  1998. 
Hannibal  Bolton, 

Acting  Co-Chair.  Aquatic  Nuisance  Species 
Task  Force.  Acting  Assistant  Director — 
Fisheries. 

IFR  Doc.  98-22385  Filed  8-19-98;  8:45  am) 
BILLING  CODE  4310-5S-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-060-4310-DN-P] 

Closure  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management, 

Malta  Field  Office. 

ACTION:  Notice  of  permanent  closure. 

SUMMARY:  Notice  is  hereby  given  that 
effective  immediately,  all  non-permitted 
uses  such  as,  but  not  limited  to. 
hunting,  shooting  and  camping  on 
public  land  within  the  townsites  of 
Landusky  and  Zortman  and  the  public 
lands  surrounding  the  Zortman 
Elementary  school  are  prohibited. 
Authorized  personnel  of  the  Bureau  of 
Land  Management,  state  and  local  Law 
Enforcement,  and  other  emergency 
services  are  exempt  from  this  closure. 
The  public  lands  in  the  townsite  of 
Landusky  are  located  in  T.  25  N.,  R.  24 
E..  sec.  22  and  27.  block  1,  block  2 
school  reserve,  block  3  lots  10,  13  and 
18,  block  4  and  block  8.  The  public 
lands  in  the  townsite  of  Zortman  are 
located  in  T.  25  N.,  R.  25  E.,  sec.  16  and 
17,  block  1,  block  3.  block  5.  block  6  lot 
9,  block  7,  block  8  lots  3  4  and  8,  block 
9.  block  11,  block  14  lots  1  'hrough  4, 
inclusive,  block  15  lots  1  tiirough  4. 
inclusive,  block  16,  lots  1  through  4 
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inclusive,  block  18  lots  1  through  5, 
inclusive  and  block  19  lots  1  to  6. 
inclusive.  The  public  lands  surrounding 
the  Zortman  Elementary  school  are  in  T. 
25  N..  R.  25  E.,  sec.  16.  SV2NEV4SVVV4. 
WV.SE'ASVV'A.  SEV4SEV4S\VV4, 
SWV4NWV4SEV4.  VVV2SVVV4SEV4. 

The  purpose  of  this  closure  is  to 
ensure  the  public  safety  and  protection 
of  private  property  of  the  residents  of 
Landusky  and  Zortman  while  at  the 
same  time  protecting  the  public  lands 
from  environmental  and  resource 
degradation.  The  emergency  closure  is 
in  accordance  with  the  provision  of  43 
CFR  8364.1. 

Any  person  convicted  of  violating  this 
closure  or  restriction  is  punishable  by  a 
fine  not  to  exceed  $1,000.00  and/or 
imprisonment  not  to  exceed  12  months. 
DATES:  Effective  immediately. 
LOCATION:  Public  lands  in  the  townsites 
of  Landusky  and  Zortman.  Phillips 
County,  MT. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Hotaling,  Field  Manager.  Malta 
Field  Office,  Bureau  of  Land 
Management.  HC  65  Box  5000.  501  S. 
2nd  Street.  E..  Malta,  MT  59538-0047. 
406-654-1240. 

Dated:  August  6,  1998. 
Richard  M.  Hotaling, 

Field  Manager. 

|FR  Doc.  98-22124  Filed  8-19-98;  8:45  am] 

BILLING  CODE  4310-DN-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-020-05-3809-00;  AZA29237] 

Notice  of  Extension  of  Public 
Comment  Period  for  the  Yarnell  Mining 
Project  Draft  Environmental  Impact 
Statement  in  Yavapai  County,  AZ 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Extension. 

SUMMARY:  Notice  is  hereby  given  that 
the  comment  period  of  the  Draft 
Environmental  Impact  Statement  (DEIS) 
prepared  by  the  Bureau  of  Land 
Management  is  extended  for  an 
additional  36  days. 

DATES:  Written  comments  must  be  post- 
marked no  later  that  September  30, 
1998. 

ADDRESSES:  Written  comments  should 
be  sent  to  the  Project  Manager  for  the 
Yarnell  Mining  Project  EIS.  Bureau  of 
Land  Management.  Phoenix  Field 
Office,  2015  West  Deer  Valley  Road, 
Phoenix,  AZ  85027. 

FOR  FURTHER  INFORMATION  CONTACT: 


Connie  Stone,  EIS  Project  Manager, 
(602) 580-5517. 

SUPPLEMENTARY  INFORMATION:  The  end  of 
the  comment  period,  as  noted  in  the 
Draft  EIS  for  the  Yarnell  Mining  Project, 
was  August  25,  1998.  The  comment 
period  is  now  extended  to  September 
30.  1998. 

Dated:  August  12,  1998. 
MarLynn  Spears, 

Assistant  Field  Manager.  Lands  and  Minerals. 
IFR  Doc.  98-22402  Filed  8-19-98;  8;45  am] 

BILLING  CODE  4310-32-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Cancellation  of  Prospectus 
for  Operation  of  Accommodations, 
Facilities,  and  Services  Within  Grand 
Canyon  National  Park 

SUMMARY:  This  notice  advises  all 
persons  and  entities  interested  in  the 
Prospectus  for  Operation  of 
Accommodations,  Facilities  and 
Services,  National  Park  Service,  Grand 
Canyon  National  Park,  South  Rim  which 
was  issued  on  June  8,  1998,  that  the 
National  Park  Service  is  cancelling  this 
prospectus  pursuant  to  36  CFR  51.4(c). 
This  notice  is  effectively  immediately. 
The  National  Park  Service  has 
concluded  that  several  programmatic 
issues  have  arisen  which  require 
consideration  and  resolution  before 
proceeding  further.  A  new  prospectus 
will  be  issued  by  the  National  Park 
Service  as  soon  as  is  practicable. 
Persons  requesting  the  prospectus 
issued  on  June  8,  1998  will  be  notified 
of  its  issuance  at  the  appropriate  time. 
Solicitation  notices  will  be  posted  in 
accordance  with  36  CFR  51.4(a). 

SUPPLEMENTARY  INFORMATION: 

Additional  information  can  be  obtained 
by  contacting  the  National  Park  Service, 
Intermountain  Region-Denver  Support 
Office,  Office  of  Concessions 
Management,  12795  W.  Alameda 
Parkway,  P.O.  Box  25287,  Denver, 
Colorado  80225-0287,  Attn:  Kathy 
Fleming  (303)  969-2665. 

Dated:  August  12.  1998. 
Ronald  E.  Everhart, 

Acting  Director.  Intermountain  Region. 
[FR  Doc.  98-22389  Filed  8-19-98;  8:45  am) 

BILLING  CODE  43ia-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Tallgrass  Prairie  National  Preserve; 
Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  a  meeting  of  the  Tallgrass  Prairie 
National  Preserve  Advisory  Committee. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463). 

DATE,  TIME,  AND  ADDRESS:  Friday,  August 
28,  1998;  8:30  a.m.  until  business  and 
public  comment  are  complete;  Emporia 
State  University,  Memorial  Union, 
Colonial  Ballroom,  Emporia,  Kansas. 

This  business  meeting  is  open  to  the 
public.  Space  and  facilities  to 
accommodate  members  of  the  public  are 
limited  and  people  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Maps  showing  meeting 
and  parking  locations  are  available  by 
contacting  the  Superintendent.  An 
agenda  will  be  available  from  the 
Superintendent  1  week  prior  to  the 
meeting.  Attendees  are  encouraged  to 
participate  in  these  meetings.  If  you 
would  like  to  address  the  committee, 
please  contact  the  Superintendent  by 
August  28,  1998,  at  the  address  or 
telephone  number  listed  below 
requesting  that  your  name  be  added  to 
the  agenda.  Depending  on  the  number  of 
requests,  the  Superintendent  has  the 
right  to  limit  the  amount  of  time  each 
participant  is  allowed  to  address  this 
committee. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Miller,  Superintendent,  Tallgrass 
Prairie  National  Preserve,  P.O.  Box  585, 
226  Broadway,  Cottonwood  Falls, 
Kansas  66845;  or  telephone  him  at  316- 
273-6034. 

SUPPLEMENTARY  INFORMATION:  The 
Tallgrass  Prairie  National  Preserve  was 
established  by  Public  Law  104-333, 
dated  November  12,  1996. 

Dated:  August  12,  1998. 
David  N.  Given, 

Deputy  Regional  Director.  Midwest  Region. 
(FR  Doc.  98-22390  Filed  8-19-98;  8:45  am) 
BILLING  CODE  4310-70-P 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Bay-Delta  Advisory  Council  Meeting 
and  Bay-Delta  Advisory  Council's 
Ecosystem  Roundtable  Meeting 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  Bay-Delta  Advisory 
Council  (BDAC)  will  meet  to  discuss 
and  advise  the  CALFED  Bay-Delta 
Program  on  the  implementation 
approach  described  in  the  dociunent 
entitled  "Selecting  a  Draft  Preferred 
Alternative."  BDAC  members  w\\\  also 
be  briefed  on  the  current  status  of  the 
CALFED  conservation  strategy.  On  the 
evening  of  September  10,  BDAC 
members  will  participate  in  a  public 
meeting  sponsored  by  CALFED  on 
issues  of  concern  to  residents  of  the 
Delta.  In  addition,  BDAC  members  will 
be  briefed  on  the  Water  Quality 
Program,  and  will  hear  highlights  from 
the  expert  panel  on  bromides  which 
will  have  met  on  September  8  and  9  in 
Sacramento.  Finally,  BDAC  members 
will  received  a  status  report  on  the 
Ecosystem  Restoration  Program,  and 
will  consider  the  final  fiscal  year  1999 
selections  for  the  Restoration 
Coordination  Program  The  Bay-Delta 
Advisory  Council's  (BDAC)  Ecosystem 
Roundtable  will  meet  to  discuss  several 
issues  including:  an  implementation 
and  tracking  system  update,  status  of 
the  1998  Proposal  Solicitation  Package, 
the  development  of  other  directed 
funding  programs,  the  planning  process 
for  FY  99,  water  acquisition,  funding 
coordination,  and  other  issues.  The 
meeting  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  BDAC  and  Ecosystem 
Roundtable  or  may  file  written 
statements  for  consideration. 
DATES:  The  Bay-Delta  Advisory  Council 
meeting  will  be  held  from  9:00  a.m.  to 
4:30  p.m.  on  Thursday,  September  10, 
1998,  and  8:30  a.m.-Noon  on  Friday, 
September  11,  1998.  The  BDAC 
Ecosystem  Roundtable  meeting  will  be 
held  from  9:30  a.m.  to  3:30  p.m.  on 
Monday,  August  31,  1998. 
ADDRESSES:  The  Bay-Delta  Advisory 
Council  will  meet  at  the  Stockton  Inn. 
4219  Waterloo  Road,  Stockton, 
Cahfomia,  (209)  931-3131.  The 
Ecosystem  Roundtable  will  meet  at  the 
Resources  Building.  1416  Ninth  Street, 
Room  1131.  Sacramento.  CA  95814. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  the  Bay-Delta  Advisory  Council 
Meeting.  Mary  Selkirk,  CALFED  Bay- 
Delta  Program,  at  (916)  657-2666;  for 


the  Ecosystem  Roundtable,  Cindy 
Darling,  CALFED  Bay-Delta  Program,  at 
(916)  657-2666.  If  reasonable 
accommodation  is  needed  due  to  a 
disability,  please  contact  the  Equal 
Employment  Opportunity  Office  at  (916) 
653-6952  or  TDD  (916)  653-6934  at 
least  one  week  prior  to  the  meeting. 

SUPPLEMENTARY  INFORMATION:  The  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  California's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  state  of  California 
and  the  Federal  government  are  working 
together  to  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 
State  and  Federal  agencies  will 
management  and  regulatory 
responsibilities  in  the  Bay-Delta  system 
are  working  together  as  CALFED  to 
provide  policy  direction  and  oversight 
for  the  process. 

One  area  of  Bay-Delta  management 
includes  the  estabhshment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natural 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  which  addresses  all  of  the 
resource  problems.  This  effort,  the 
CALFED  Bay-Delta  Program  (Program), 
is  being  carried  out  under  the  policy 
direction  of  CALFED.  The  Program  is 
exploring  and  developing  a  long-term 
solution  for  a  cooperative  planning 
process  that  will  determine  that  most 
appropriate  strategy  and  actions 
necessary  to  improve  water  quality, 
restore  health  to  the  Bay-Delta 
ecosystem,  provide  for  the  variety  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vulnerability.  A  group  of  citizen 
advisors  representing  California's 
agricultural,  environmental,  urban, 
business,  fishing,  and  other  interests 
who  have  a  stake  in  finding  long  term 
solutions  for  the  problems  affecting  the 
Bay-Delta  system  has  been  chartered 
under  the  Federal  Advisory  Committee 
Act  (FACA)  as  Advisory  Council  BDAC 
to  advise  CALFED  on  the  program 
mission,  problems  to  be  addressed,  and 
objectives  for  the  Program.  BDAC 
provides  a  forum  to  help  ensure  public 
participation,  and  will  review  reports 
and  other  materials  prepaired  by 
CALFED  staff.  BDAC  has  established  a 
subcommittee  called  the  Ecosystem 
Roundtable  to  provide  input  on  annual 
workplans  to  implement  ecosystem 
restoration  projects  and  programs. 


Minutes  of  the  meeting  will  be 
maintained  by  the  Program,  Suite  1155, 
1416  Ninth  Street,  Sacramento,  CA 
95814,  and  will  be  available  for  public 
inspection  during  regular  business 
hours,  Monday  through  Friday  within 
30  days  following  the  meeting. 

Dated:  August  19,  1998. 
Roger  Patterson, 

Regional  Director,  Mid-Pacific  Region. 

|FR  Doc.  98-22388  Filed  8-19-98,  8:45  amj 

BILUNG  COOE  431»-M-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJDP)-1186] 

RIN  1121-ZB23 

Program  Announcement, 
"Nonparticipating  State  Program, 
Kentucky" 

AGENCY:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 

Delinquency  Prevention,  Justice. 

ACTION:  Notice  of  issuance  of 
competitive  program  announcement 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP). 
pursuant  to  the  provisions  of  Section 
223(d)  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974.  as 
amended,  42  U.S.C.  5601  ef  seq.. 
(hereinafter  the  JJDP  Act),  is  issuing  a 
program  announcement  and  solicitation 
for  applications  from  local  public  and 
private  nonprofit  agencies  serving  the 
State  of  Kentucky.  Because  of  non- 
compliance with  the  core  requirements 
of  the  JJDP  Act,  the  State  is  not  eligible 
to  receive  its  fiscal  year  1994,  1995.  and 
1996  Formula  Grants  program 
allocations  under  Part  B  of  Title  II  of  the 
JJDP  Act.  These  funds  total  $2,477,000. 
Eligible  applicants  for  the 
Nonparticipating  State  Program  are 
limited  to  local  public  and  private 
nonprofit  agencies  who  propose 
innovative  service  deliver^'  programs 
designed  to  provide  placement 
alternatives  to  secure  confinement 
placements  that  are  not  consistent  with 
the  core  requirements  of  the  JJDP  Act. 
Applicants  must  currently  be  operating 
in  the  State  and  their  proposed 
programs  must  directly  impact  the  State 
of  Kentucky's  ability  to  meet  the  core 
requirements  of  the  JJDP  Act.  Such 
agencies  are  eligible  to  receive 
assistance  awards  to  be  expended  over 
a  two  year  period.  Multiple  assistance 
awards  will  be  made  to  local  public  and 
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nonprofit  agencies  in  amounts  ranging 
from  SlOO.OOO  to  $150,000  per  applicant 
from  a  total  of  SI. 477, 000  that  is 
available  from  fiscal  year  1994-1996 
Formula  Grant  funds  that  have  been 
reallocated  for  award  under  the 
Nonparticipating  State  Program.  A 
cooperative  agreement  of  up  to 
Sl.OOO.OOO  will  also  be  awarded  on  a 
competitive  basis  to  a  private  nonprofit 
agency  currently  operating  statewide  in 
Kentucky.  Of  this  amount.  5800,000 
would  be  used  to  contract  for  local 
community-based  placement 
alternatives  to  adult  jails  and  lockups 
with  the  remaining  $200,000  used  to 
manage  the  local  assistance  awards  and 
provide  technical  assistance  to  and 
coordination  among  the  multiple 
assistance  award  recipients  funded 
under  the  Nonparticipating  State  Grant 
Program. 

DATES:  Applications  under  this  program 
are  due  October  19,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  C.  Thompson,  State 
Representative,  State  Relations  and 
Assistance  Division,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention,  810 
7th  Street,  NVV,  Washington,  DC  20531. 
(202)  307-5921;  e-mail: 
Thompson@ojp.usdoj.gov 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background 

A.  JJDP  Act  Statutory  Requirement 

Pursuant  to  Section  223(d)  of  the  JJDP 
Act,  if  a  State  chooses  not  to  submit  a 
Formula  Grants  Program  plan,  fails  to 
submit  a  plan,  or  submits  a  plan  which 
does  not  meet  the  requirements  of  the 
JJDP  Act,  the  OJJDP  Administrator  shall 
endeavor  to  make  the  Formula  Grants 
Program  fund  allotment,  under  Section 
222(a)  of  the  JJDP  Act.  available  to  local 
public  and  private  nonprofit  agencies 
within  the  State.  The  funds  must  be 
used  solely  for  the  purpose(s)  of 
achieving  compliance  with  the 
following  JJDP  Act  core  requirements: 

1.  Section  223(a)(12)(A),  requires  that 
juveniles  who  are  charged  with  or  who 
have  committed  offenses  that  would  not 
be  criminal  if  committed  by  an  adult  or 
offenses  (Other  than  an  offense  that 
constitutes  a  violation  of  a  valid  court 
order  or  a  violation  of  section  922(x)  of 
Title  18  or  a  similar  State  law),  which 
do  not  constitute  violations  of  valid 
court  orders,  or  alien  juveniles  in 
custody,  or  such  nonoffenders  as 
dependent  or  neglected  children,  shall 
not  be  placed  in  secure  detention 
facilities  or  secure  correctional  facilities; 

2.  Section  223(a)(13),  provides  that 
juveniles  alleged  to  be  or  found  to  be 
delinquent  and  youths  within  the 
purview  of  section  223(a)(12)(A)  above. 


shall  not  be  detained  or  confined  in  any 
institution  in  which  they  have  contact 
with  adult  persons  incarcerated  because 
they  have  hieen  convicted  of  a  crime  or 
are  awaiting  trial  on  criminal  charges  or 
with  the  part-time  or  full-time  security 
staff  (including  management)  or  direct- 
care  staff  of  a  (collocated)  jail  or  lockup 
for  adults; 

3.  Section  223(a)(14)  provides  that  no 
juvenile  shall  be  detained  or  confined  in 
any  jail  or  lockup  for  adults,  except  that 
the  Administrator  shall  promulgate 
regulations  which  make  exceptions  with 
regard  to  the  detention  of  juveniles 
accused  of  nonstatus  offenses  who  are 
awaiting  an  initial  court  appearance 
pursuant  to  an  enforceable  State  law 
requiring  such  appearances  within 
twenty-four  hours  after  being  taken  into 
custody  (excluding  weekends  and 
holidays)  provided  that  such  exceptions 
are  limited  to  areas  that  are  in 
compliance  with  section  223(a)(13);  and 

a.  (1)  are  outside  a  Standard 
Metropolitan  Statistical  Area;  and 

(2)  nave  no  existing  acceptable 
alternative  placement  available; 

b.  are  located  where  conditions  of 
distance  to  be  traveled  or  the  lack  of 
highway,  road,  or  other  ground 
transportation  do  not  allow  for  court 
appearances  within  24  hours,  so  that  a 
brief  (not  to  exceed  48  hoiurs)  delay  is 
excusable;  or 

c.  are  located  where  conditions  of 
safety  exist  (such  as  severely  adverse, 
life-threatening  weather  conditions  that 
do  not  allow  for  reasonably  safe  travel), 
in  which  case  the  time  for  an 
appearance  may  be  delayed  until  24 
hours  after  the  time  that  such  conditions 
allow  for  reasonably  safe  travel. 

For  further  information  and 
explanation  of  regulatory  exceptions,  to 
the  provisions  of  Section  223(a)(12)(A), 
(13)  and  (14),  see  the  OJJDP 
Consolidated  Regulation  (28  CFR  Part 
31),  31.303  (c-d)  substantive 
requirements.  Copies  of  the 
Consolidated  Regulation  may  be 
obtained  by  contacting  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  at  (202)  307-5921. 

B.  History 

Kentucky  has  begun  the  process  of 
working  toward  compliance  with  the 
core  requirements  of  the  JJDP  Act.  While 
these  steps  are  encouraging  and  OJJDP 
will  continue  to  work  with  the  State 
agency  with  the  goal  of  Kentucky 
rejoining  the  OJJDP  Formula  Grants 
program,  based  on  monitoring  data 
submitted  by  Kentucky  demonstrating 
failure  to  achieve  compliance  with  the 
core  requirements  of  the  JJDP  Act,  the 
State  has  not  qualified  for  award  of  its 
Formula  Grants  program  allocation 


since  fiscal  year  1990.  Of  particular 
concern  is  Kentucky's  chronically  high 
number  of  Section  223(a)(14)  jail  and 
lockup  removal  violations.  The 
maximum  allowable  (de  minimis) 
violation  rate  is  9  per  100,000  of  the 
juvenile  population  while  Kentucky's 
rate  has  ranged  from  409.32  to  565.48 
per  100,000  over  the  past  six  years.  This 
violation  rate,  coupled  with  Kentucky's 
failure  to  pass  legislation  incorporating 
the  core  requirements  of  the  JJDP  Act 
into  State  law,  or  in  absence  of  passing 
a  State  law,  promulgating  enforceable 
administrative  rules/executive  orders 
that  are  consistent  with  the  JJDP  Act 
core  requirements  and  will  bring  the 
State  into  compliance,  continues  to 
prevent  Kentucky  from  qualifying  for  its 
Formula  Grants  award. 

C.  Problems  to  be  Addressed 

Kentucky  has  not  been  able  to 
successfully  address  the  core 
requirements  of  the  JJDP  Act  due  to 
State  laws  that  sanction  violations,  lack 
of  local  policies,  lack  of  coordination  in 
use  of  resources,  and  a  limited  number 
of  alternative  resources  available  to 
communities.  Local  jurisdictions,  in 
turn,  are  using  secure  facilities  to  detain 
or  confine  juveniles  in  a  manner 
inconsistent  with  sections  223(a)(12)(A), 
(13)  and  (14)  for  a  number  of  reasons: 

1.  A  lack  of  coordination  and 
cooperation  among  juvenile  justice 
system  agencies  including  schools,  law 
enforcement,  prosecution,  the  judiciary, 
jails,  corrections,  public  and  private 
service  providers,  and  local  public 
interest  groups,  which  contributes  to 
placement  of  juveniles  in  jails  and 
lockups  that  violate  the  sections 
223(a)(12)(A),  (13).  and  (14)  of  the  JJDP 
Act; 

2.  A  lack  of  public  awareness  and 
policies  regarding  the  issues  of  juveniles 
in  secure  confinement  consistent  with 
section  223(a)(13)  and  (14),  and  the 
secure  confinement  of  status  offenders 
and  nonoffenders  in  violation  of  section 
223(a)(12)(A)  of  the  JJDP  Act; 

3.  The  lack  of  a  flexible  network  of 
services  and  programs  that  is  responsive 
to  local  jurisdiction's  needs  and 
capabilities.  This  network  should  focus 
upon  jurisdictions  with  the  most 
difficult  barriers  to  meeting  the  core 
requirements  of  the  JPP  Act;  and 

4.  The  lack  of  alternative  services 
which  can  be  sustained  over  time  with 
local  resources  including,  but  not 
limited  to: 

a.  availability  of  appropriate  secure 
juvenile  facilities  for  the  detention  of 
juvenile  criminal-type  offenders; 

b.  intensive  supervision  in  a  child's 
home  as  a  placement  alternative  and  use 
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of  home  detention,  including  electronic 
monitoring; 

c.  emergency  foster  care,  shelter  care, 
group  care,  and  independent  living 
arrangements:  and 

d.  crisis  intervention  services,  short- 
term  residential  crisis  intervention 
programs,  and  non-secure  holdovers 
that  can  be  used  for  conflict  mediation, 
emergency  holding,  and  provision  of 
emergency  attention  for  youth  with 
physical  or  emotional  problems. 

II.  Program  Goals  and  Objectives 

In  accordance  with  section  223(d)  of 
the  JJDP  Act,  the  goal  of  the 
Nonparticipating  State  Program  is  to 
assist  Kentucky  in  developing  a  range  of 
secure  and  nonsecure  alternatives  and 
revising  associated  policies  to  move  the 
State  toward  measurable  compliance 
with  section  223(a)(12)(A),  the 
deinstitutionalization  of  status  offenders 
and  nonoffenders,  section  223(a)(13), 
the  separation  of  juveniles  from  adults 
in  adult  jails  and  lockups,  and  section 
223(a)(14),  the  removal  of  juveniles  from 
adult  jails  and  lockups.  To  achieve  these 
goals,  and  thus  ensure  a  fair  and 
effective  system  for  juvenile  custody, 
applicants  must  provide  each  of  the 
following: 

A.  A  succinct  statement  describing 
their  understanding  of  the  goals  and 
objectives  of  the  program. 

B.  A  problem  statement  to  include  a 
discussion  of  the  applicant's 
understanding  of: 

1.  State  laws  impacting  the  placement 
of  juveniles  in  adult  jails  and  lockups 
and  status  offenders  and  non-offenders 
in  secure  detention  or  correctional 
facilities,  and  the  issues  surrounding  the 
removal  of  such  juveniles  from  the 
facilities; 

2.  What  the  monitoring  data  indicates 
about  the  targeted  jurisdiction's 
compliance  in  relation  to  the 
measurable  core  requirements  of  the 
JJDP  Act  where  the  applicant  is 
proposing  to  develop  alternative 
placements  to  adult  jails  and  lockups; 

3.  State  legislative,  judicial  and 
executive  branch  activities  related  to 
supervision  and  protection  of  status 
offenders  and  non-offenders  and  jail 
removal; 

4.  How  the  applicant  plans  to  impact, 
in  measurable  terms,  the  goal  of  meeting 
the  core  requirements  of  the  JJDP  Act,  in 
Kentucky,  by  providing  community- 
based  alternative  placements  to  adult 
jails  and  lockups;  and 

5.  How,  in  order  to  coordinate  efforts 
and  enhance  the  project's  impact  on  the 
State's  efforts  to  meet  the  JJDP  Act  core 
requirements,  the  local  or  statewide 
appUcant  has  the  abiHty  to  establish  and 


maintain  a  working  relationship  with 

the  following: 

The  selected  statewide  nonparticipating 

State  grantee  (local  applicants  only): 
The  Kentucky  State  Advisory  Group 

(SAG);  and. 
The  Kentucky  Department  of  Juvenile 

Justice. 

C.  Program  Strategy 

OJJDP  anticipates  funding  multiple 
public  and  private  nonprofit  local 
applicants  to  implement  the  program  in 
Kentucky  and  a  nonprofit  organization 
operating  statewide  to  contract  for 
community-based  placement 
alternatives  to  adult  jails  and  lockups 
and  provide  technical  assistance  to,  and 
coordination  among,  the  multiple 
service  providers  involved  in  the 
Nonparticipating  State  Program. 

Applicants  should  descrioe  the 
proposed  approach  and  timeline  for 
achieving  program  goals  and  objectives. 
For  applicants  proposing  to  provide 
community-based  alternatives  to 
detention  and  confinement  in  adult  jails 
and  lockups,  the  timeline  needs  to 
address  the  development  of  policies  and 
procedures,  a  training  plan  for  project 
employees,  a  plan  for  the  provision  of 
program  services,  and  public  awareness 
efforts  about  the  core  requirements  of 
the  JJDP  Act.  A  discussion  of  how  the 
goals  and  objectives  of  the  program  will 
be  accomplished  and  a  description  of 
the  products  to  be  prepared,  and  other 
anticipated  outcomes  should  also  be 
included.  A  plan  for  assessing  the 
effectiveness  of  the  overall  program 
must  be  described. 

All  applicants  shall  establish  a 
working  relationship  with  the  Kentucky 
SAG  and  the  Kentucky  Department  of 
Juvenile  Justice  (DJJ),  Each  local 
applicant  is  expected  to  use  monitoring 
data  specific  to  their  targeted 
jurisdiction  in  their  assessment  of  the 
proposed  project's  impact  on  advancing 
the  State  efforts  to  meet  the  JJDP  Act 
core  requirements.  Additionally,  the 
applicant  is  expected  to  provide  an 
assessment  of  detention  and 
incarceration  legislation,  policies, 
procedures  and  practices  impacting  the 
jurisdiction  that  is  the  target  of  the 
proposed  program. 

Tne  strategy  developed  by  the 
statewide  applicant  who  proposes  to 
contract  for  community-based 
placement  alternatives  to  adult  jails  and 
lockups  and  to  provide  technical 
assistance  to  and  coordinate  among  the 
multiple  service  providers  involved  in 
the  Nonparticipating  State  Grant 
Program  must  describe  in  detail  how  the 
applicant  will: 

1.  Provide  technical  assistance  to  the 
multiple  local  recipients  and  those  that 


are  providing  community-based 
placement  alternatives  to  adult  jails  and 
lockups  on  program  implementation 
and  evaluation; 

2.  Establish  an  ongoing  working 
relationship  with  the  Kentucky  SAG 
and  the  Kentucky  DJJ  in  order  to 
maximize  the  impact  of  the  projects  on 
the  State's  efforts  to  meet  the  JJDP  Act 
core  requirements;  and 

3.  Provide  coordination  among  other 
recipients  participating  in  the 
Nonparticipating  State  Grant  Program  to 
ensure  that  the  individuals  and 
collective  efforts  are  enhancing  the 
State's  ability  to  meet  the  core 
requirements  of  the  JJDP  Act. 

4.  Undertake  a  public  information 
effort  to  inform  public  officials  and 
citizens  about  the  core  requirements  of 
the  JJDP  Act  and  best  practices  in 
juvenile  justice  and  delinquency 
prevention  programming. 

D.  Program  Implementation  Plan 

Applicants  should  prepare  a  plan  that 
outlines  the  major  activities  involved  in 
implementing  the  program  and  describe 
how  they  will  allocate  available 
resources  to  implement  the  program  and 
how  the  program  will  be  managed 

E.  Organizational  Capabilitv 

Applicants  must  demonstrate  that 
they  are  eligible  to  compete  for  an 
award  on  the  basis  of  eligibility  criteria 
established  in  this  solicitation. 

1.  Organizational  Experience 

Applicants  must  concisely  describe 
their  experience  with  respect  to  the 
eligibility  criteria  described  in  Section 
IV'.  Applicants  must  demonstrate  how 
their  experience  and  capabilities  will 
enable  them  to  achieve  the  goals  and 
objectives  of  this  initiative. 

2.  Capability  of  Working  With  Other 
Organizations  in  the  State 

Applicants  must  demonstrate  that 
they  have  discussed  this  program  with 
local  and  State  elected  public  officials 
or  their  staffs,  the  Kentucky  DJJ.  key 
decision  makers  in  the  juvenile  justice 
system  such  as  juvenile  court  judges, 
associations  of  those  involved  in 
juvenile  justice,  the  boards  of  public 
and  private  youth  service  providers,  the 
Kentucky  Jailers  Association,  the 
Kentucky  SAG.  and  other  groups  whose 
cooperation  or  participation  is  essential 
to  the  success  of  the  program.  The 
applicant  must  certify  that  it  is  able  to 
obtain  the  aforementioned  cooperation 
or  participation. 

3.  Financial  Capabilitv 

In  addition  to  the  assurances  provided 
in  Part  V.  Assurances  (OJP  Form  4000/ 
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3).  OJP  procedures  require  private 
nonprofit  applicants  to  demonstrate  that 
their  organization  has  or  can  establish 
fiscal  controls  and  accounting 
procedures  which  assure  that  Federal 
funds  available  under  this 
announcement  are  disbursed  and 
accounted  for  properly. 

When  the  applicant  is  a  non- 
governmental entity  and  if  there  has 
been  no  recent  history  with  the  Office 
of  Justice  Programs  (OJP).  a  financial 
capability  questionnaire  will  be 
provided  to  the  applicant.  This 
questionnaire  must  be  completed  by  an 
independent  auditor  and  submitted  to 
the  awarding  agency  before  the  award  is 
made.  Copies  of  the  form  (Accounting 
System  and  Financial  Capability 
Questionnaire — OJP  Form  7120/1)  will 
be  provided  in  the  application  kit  and 
must  be  prepared  and  submitted  along 
with  the  application. 

III.  Dollar  Amount  and  Duration 

A.  The  project  period  for  this  program 
is  two  years  from  the  date  of  award. 
Local  recipients  will  be  eligible  for 
awards  ranging  from  SIOO.OOO  to 
$150,000.  for  a  total  of  up  to  Si. 477. 000, 
and  the  statewide  grantee  will  be 
eligible  for  an  award  of  up  to 

SI  .000.000,  of  which  SSOO.OOO  will  be 
used  to  contract  for  community-based 
placement  alternatives  to  adult  jails  and 
lockups  and  $200,000  will  be  used  for 
managing  the  contracts  and  for 
providing  technical  assistance  to  and 
coordination  among  the  multiple  service 
providers  involved  in  the 
Nonparticipating  State  Grant  Program. 
Funds  will  be  made  available  through 
cooperative  agreements.  Financial 
assistance  provided  under  this  program 
requires  no  matching  contribution  in 
accordance  with  Part  C  of  Title  II  of  the 
JJDP  Act,  except  as  provided  under  C, 
below. 

B.  OJJDP  anticipates  that  10  to  15 
local  applicants  will  be  selected  for 
cooperative  agreements  to  provide 
community-based  placement 
alternatives  to  adult  jails  and  lockups 
and  one  applicant  vkrill  be  selected  to 
award  and  manage  contracts  statewide 
to  establish  community-based 
placement  alternatives  to  adult  jails  and 
lockups  and  provide  technical 
assistance  to  and  statewide  coordination 
among  the  multiple  service  providers 
involved  in  the  Nonparticipating  State 
Program  pursuant  to  the  selection 
criteria  established  in  this 
announcement. 

C.  No  more  than  one-fourth  of  the 
funds  received  by  a  public  or  private 
organization  may  be  used  for 
construction  or  renovation  purposes. 
Use  of  funds  for  construction  is  limited 


to  innovative,  community-based 
facilities  for  fewer  than  20  persons  and 
must  be  approved  in  advance  by  OJJDP. 
All  construction  funds  must  be  matched 
doUar-for-dollar,  in  cash,  by  the  local 
organization. 

IV.  Eligibility  Criteria 

Applications  are  invited  from  local 
public  and  private  nonprofit  agencies 
and  from  nonprofit  agencies  operating 
statewide,  within  the  State  of  Kentucky, 
that  agree  to  operate  their  programs  and 
services,  whether  or  not  supported  with 
Federal  grant  funds,  in  a  manner 
consistent  with  the  JJDP  Act  core 
requirements  and  can  demonstrate 
knowledge  and  experience  in 
developing  and/or  implementing 
programs  and  projects  statewide  or  at 
the  local  level.  Applicants  that  have 
previously  received  Nonparticipating 
State  grant  funds  are  also  eligible  to 
compete  for  these  funds.  To  be  eligible 
for  consideration,  an  applicant  must 
address  the  following: 

A.  An  understanding  of  the  intent  of 
the  statutory  requirements  of  the  JJDP 
Act  and  the  general  approaches  for 
implementing  the  requirements  at  the 
local  level: 

B.  Knowledge  of,  and  experience 
with,  juvenile  justice  systems,  local 
jails,  lockups,  and  secure  juvenile 
detention  facilities,  the  specific 
problems,  strategies,  and  program 
alternatives  necessary  to  achieve  the 
objectives  of  this  program,  ability  to  use 
monitoring  data  specific  to  the  targeted 
jurisdiction  to  indicate  the  project's 
impact  on  JJDP  Act  compUance,  and  the 
ability  to  provide  community-based 
alternative  placements  to  adult  jails  and 
lockups; 

C.  Capability  to  develop  management 
and  fiscal  systems  necessary  for  the 
proper  administration  of  Federal  funds; 

D.  Capability  to  fulfill  the  activities 
and  responsibilities  identified  in  the 
Program  Strategy  section  of  this 
announcement; 

E.  Capabihty  to  work  effectively  with 
local  and  State  elected  public  officials, 
Kentucky  Department  of  Juvenile  Justice 
officials,  key  decision  makers  in  the 
juvenile  justice  system,  the  boards  of 
public  and  private  youth  service 
providers,  the  Kentucky  Jailers 
Association,  and  the  Kentucky  State 
Advisory  Group  which  exist  within  the 
State  for  the  purpose  of  achieving  the 
objectives  of  this  program; 

F.  Capability  to  analyze  project 
impact  in  light  of  monitoring  data 
specific  to  the  target  jurisdiction; 

G.  Provide  an  explanation  of  how  all 
their  agency  programs  and  services  will 
operate  in  a  maimer  consistent  with  the 
core  requirements  of  the  JJDP  Act; 


H.  Provide  a  discussion  of  the  status 
of  the  jurisdiction  to  be  impacted  (city, 
county.  State)  with  regard  to 
deinstitutionalization  of  status  and 
nonoffenders,  separating  juveniles  and 
adults  by  sight  and  sound  in  secure 
placement,  and  removing  juveniles  from 
adult  jails  and  lockups  in  accordance 
with  the  JJDP  Act  using  identified  data 
sources  specifying  the  time  period 
studied;  and 

I.  Capability  to  develop,  submit  for 
approval,  and  utilize  approved  policies 
and  procedures  for  the  implementation 
of  community-based  services  and 
placement  options  programs,  a  timeline 
for  development  of  the  policies  and 
procedures,  a  training  plan  for  project 
employees,  a  timetable  for  the  provision 
of  program  services,  and  a  strategy  to 
educate  the  public  about  the  program 
and  solicit  State  and  local  support  for 
the  core  requirements  of  the  JJDP  Act. 

The  applicant  must  describe  how  the 
provision  of  the  proposed  services  will 
directly  impact,  in  measurable  terms, 
the  State's  ability  to  meet  the 
measurable  core  requirements  of  the 
JJDP  Act. 

V.  Program  Application  Requirements 

Only  applicants  who  agree  to  operate 
in  a  manner  consistent  with  the  core 
requirements  of  the  JJDP  Act  and  that 
provide  an  assurance  that  they  will 
work  toward  the  goal  of  bringing  the 
State  into  compliance  with  the  core 
requirements  of  the  JJDP  Act  will  be 
eligible  for  an  award.  All  applicants 
must  submit  a  completed  Standard 
Form  424,  Application  for  Federal 
Assistance;  Standard  Form  424A, 
Budget  Information;  OJP  Form  4000/3, 
Program  Narrative  and  Assurances;  and 
OJP  Form  4061/6,  Certifications.  All 
applications  must  include  the 
information  required  by  this  specific 
solicitation  and  the  Standard  Form  424. 
The  narrative  must  not  exceed  35  pages 
in  length  (excluding  forms,  assurances, 
and  appendixes)  and  must  be  submitted 
on  8V2  by  11-inch  paper,  double  spaced 
on  one  side  of  the  paper  in  a  standard 
12-point  font.  This  is  necessary  to 
maintain  fair  and  uniform  standards 
among  all  applicants.  If  the  narrative 
does  not  conform  to  these  standards, 
OJJDP  will  deem  the  application 
ineligible  for  consideration. 

The  SF— 424  must  appear  as  a  cover 
sheet  for  the  entire  application.  The 
project  summary  should  follow  the  SF- 
424.  All  other  forms  must  then  follow. 
Applicants  must  sign:  OJP  forms  4000/ 
3  and  4061/6,  Certifications  Regarding 
Lobbying;  Debarment,  Suspension  and 
other  Responsibility  Matters;  and  Drug- 
Free  Workplace  Requirements.  The 
applicant's  signature  on  this  form 
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provides  for  compliance  with 
certification  requirements  under  28  CFR 
Part  69,  "New  Restrictions  on 
Lobbying"  and  28  CFR  Part  67. 
"Government-wide  Debarment  and 
Suspension  (Nonprocurement)  and 
Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants)."  The 
certifications  shall  be  treated  as  a 
material  representation  of  fact  upon 
which  reliance  will  be  placed  when  the 
Department  of  Justice  determines  to 
award  the  covered  transaction,  grant,  or 
cooperative  agreement.  Applicants  are 
requested  to  submit  the  original  signed 
apphcation  (SF-424)  and  two  copies  to 
OJJDP. 

Applicants  that  are  receiving  other 
funds  in  support  of  the  proposed 
activity  should  identify  other 
organizations  that  will  provide  financial 
assistance  to  the  program  and  indicate 
the  amount  of  funds  to  be  contributed 
during  the  program  period.  Provide  the 
title  of  the  project,  name  of  the  public 
and  private  grantor,  and  amount  to  be 
contributed  during  the  program  period. 
Give  a  brief  description  of  the  program. 
In  addition  to  the  above  requirements, 
the  following  information  should  be 
included  in  the  application. 

If  this  program  is  closely  related  to  a 
project  supported  by  another  agency, 
the  following  information  must  be 
provided: 

A.  A  list  of  the  names  of  any 
organizational  units  that  will  assist  in 
any  part  of  this  other  particular  program 
activity. 

B.  Trie  title  of  the  other  project,  the 
name  of  the  public  or  private  grantor, 
and  the  amounts  requested  or  to  be 
contributed  during  this  program/budget 
period. 

C.  A  brief  description  of  the  program. 
Applications  and  copies  must  be  sent 

to  the  following  address:  Gregory  C. 
Thompson,  State  Representative,  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention,  SRAD,  810  7th  Street,  NW, 
8th  Floor,  Washington,  D.C.  20531. 

OJJDP  will  notify  appUcants  in 
writing  that  their  applications  have  been 
received.  Subsequently,  applicants  will 
be  notified  by  letter  as  to  the  decision 
made  regarding  whether  or  not  their 
submission  has  been  selected  for 
funding. 

When  submitting  joint  applications 
with  more  than  one  organization,  the 
relationships  among  the  parties  must  be 
set  forth  in  the  application.  As  a  general 
rule,  organizations  that  describe  their 
working  relationship  as  primarily 
cooperative  or  collaborative  when 
developing  products  and  delivering 
services  will  be  considered  co- 
applicants.  In  the  event  of  a  co- 
applicant  submission,  one  co-applicant 


must  be  designated  the  payee  and,  as 
such,  will  receive  and  disburse  project 
funds  and  be  responsible  for  the 
supervision  and  coordination  of  the 
activities  of  the  other  co-applicant. 
Under  this  arrangement,  each 
organization  would  agree  to  be  jointly 
and  separately  responsible  for  all  project 
funds  and  services.  Each  co-applicant 
must  sign  the  SF-424  and  indicate  their 
acceptance  of  the  conditions  of  joint  and 
separate  responsibility  with  the  other 
co-applicant. 

All  procurement  transactions, 
whether  negotiated  or  competitively  bid 
and  without  regard  to  dollar  value,  shall 
be  conducted  in  a  manner  so  as  to 
provide  maximum  open  and  free 
competition.  All  sole  source 
procurement  in  excess  of  $100,000  must 
receive  prior  approval  of  the  awarding 
agency. 

VI.  Procedures  and  Criteria  for 
Selection 

All  applicants  will  be  evaluated  and 
rated  by  an  OJJDP  staff  panel  according 
to  general  selection  criteria  below. 
Selection  criteria  determine  each 
applicant's  responsiveness  to  minimum 
program  application  requirements, 
organizational  capability,  thoroughness, 
and  innovativeness  in  responding  to 
strategic  issues  related  to  project 
implementation.  OJJDP  staff  reviewers 
will  use  the  following  criteria  to  rate 
applications. 

A.  Statement  of  the  Problem.  (20 
Points)  The  applicant  includes  a  clear, 
concise  statement  of  the  problem 
addressed  in  this  program. 

B.  Definition  of  Objectives.  (20  Points) 
The  goals  and  objectives  are  clearly 
defined  and  the  objectives  are  clear, 
measurable,  and  attainable. 

C.  Project  Design.  (20  points)  The 
project  design  is  sound  and  constitutes 
an  effective  approach  to  meeting  the 
goals  and  objectives  of  this  program  and 
impacting  the  State's  efforts  to  meet  the 
core  requirements  of  the  JJDP  Act.  The 
design  provides  a  detailed 
implementation  plan  with  a  timeline 
that  indicates  significant  milestones  in 
the  project,  due  dates  for  products,  and 
the  nature  of  the  products  to  be 
submitted.  The  design  contains  program 
elements  directly  linked  to  the 
achievement  of  the  project. 

D.  Management  Structure.  (15  points) 
The  project's  management  structure  and 
staffing  is  adequate  to  successfully 
implement  and  complete  the  project. 
The  management  structure  for  the 
project  is  consistent  with  the  project 
goals  and  tasks  described  in  the 
application.  Application  explains  how 
the  management  structure  and  staffing 


assignments  are  consistent  with  the 
needs  of  the  program. 

E.  Organizational  Structure.  (15 
points)  The  applicant  organization's 
potential  to  conduct  the  project 
successfully  must  be  documented. 
Applicant  demonstrates  knowledge  of 
and  experience  in  the  juvenile  justice 
field,  particularly  in  the  area  of  study 
the  project  addresses.  Applicant 
demonstrates  that  staff  members  have 
sufficient  substantive  expertise  and 
technical  experience.  The  applications 
will  be  judged  on  the  appropriateness  of 
the  position  descriptions,  required 
qualifications,  and  staff  selection 
criteria. 

F.  Reasonable  of  Costs.  (10  points) 
Budgeted  costs  are  reasonable, 
allowable,  and  cost  effective  for  the 
activities  proposed,  and  are  directly 
related  to  the  achievement  of  the 
program  objectives.  All  costs  are 
justified  in  a  budget  narrative  that 
explains  how  costs  are  determined. 

OJJDP  staff  review  recommendations 
are  advisory  only  and  the  final  award 
decision  will  be  made  bv  the 
Administrator.  OJJDP  will  negotiate 
specific  terms  of  the  award  with  the 
selected  applicants. 

VII.  Audit  Requirements 

State  and  local  governments, 
nonprofit  organizations,  and  institutions 
of  higher  education  are  governed  by 
OMB  Circular  A-133,  as  amended. 
Whether  an  audit  is  required  under  this 
circular  is  dependent  upon  the  amount 
of  Federal  funds  that  are  expended 
during  the  recipient's  fiscal  vear.  If  the 
organization  expends  5300,000  or  more 
per  year  in  Federal  funds,  the 
organization  shall  have  a  single  audit 
conducted  in  accordance  with  the  OMB 
Circular  A-133. 

VIII.  State  Single  Point  of  Contact 

To  comply  with  Executive  Order 
12372,  applicants  from  State  and  local 
units  of  government  or  other 
organizations  providing  services  within 
a  State  must  submit  a  copy  of  their 
application  to  the  State  Single  Point  of 
Contact,  if  one  exists,  and  if  the  program 
has  been  selected  for  review  bv  the 
State. 

DC.  Civil  Rights  Compliance 

A.  All  recipients  of  OJJDP  assistance 
including  any  contractors,  must  comply 
with  the  nondiscrimination 
requirements  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974.  as 
amended;  Title  VI  of  the  Civil  Rights 
Act  of  1964:  section  504  of  the 
Rehabihtative  Act  of  1973  as  amended; 
Title  IX  of  the  Education  .\mendments 
of  1972;  the  Age  Discrimination  Act  of 
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1975;  and  the  Department  of  Justice 
Nondiscrimination  Regulations  (28  CFR 
part  42,  subparts  C,  D.  E.  and  G). 

B.  In  the  event  a  Federal  or  State  court 
or  administrative  agency  makes  a 
finding  of  discrimination,  after  a  due 
process  hearing,  on  the  grounds  of  race, 
color,  religion,  national  origin  or  sex 
against  a  recipient  of  funds,  the 
recipient  will  forward  a  copy  of  the 
finding  to  the  Office  for  Civil  Rights 
(OCR)  of  the  Office  of  Justice  Programs. 

C.  Applicants  shall  maintain  and 
submit  to  OJJDP  upon  request,  timely, 
complete,  and  accurate  data  establishing 
the  fact  that  no  person  or  persons  will 
be  or  have  been  denied  or  prohibited 
from  participation  in,  benefits  of,  or 
denied  or  prohibited  from  obtaining 
employment  in  connection  with  any 
program  activity  funded  in  whole  or  in 
part  with  funds  made  available  under 
this  program  because  of  their  race, 
national  origin,  sex,  religion,  handicap 
or  age.  In  the  case  of  any  program  under 
which  the  primary  recipient  of  Federal 
funds  extends  financial  assistance  to 
any  other  recipient  or  contracts  with 
any  other  person(s)  or  group(s)  shall 
also  submit  such  compliance  reports  to 
the  primary  recipient  as  may  be 
necessary  to  enable  the  primary 
recipient  to  assure  its  civil  rights 
compliance  obligations  under  a  grant 
award. 

X.  Immigration  and  Naturalization 
Service  Requirements 

Organizations  funded  under  the 
Kentucky  Nonparticipating  State 
Program  must  agree  to  complete  and 
keep  on  file,  as  appropriate,  the 
Immigration  and  Naturalization  Service 
Employment  Eligibility  Form  (1—9).  This 
form  is  to  be  used  by  the  recipient  of 
Federal  funds  to  verify  that  persons 
employed  by  the  recipient  are  eligible  to 
work  in  the  United  States. 

XI.  Submission  Requirements 

This  program  announcement  is  a 
request  for  proposals  from  local  public 
and  private  nonprofit  agencies  in  the 
State  of  Kentucky.  The  applications  and 
necessary  forms  will  be  provided  upon 
request.  Applicants  must  submit  an 
original  signed  application  and  two 
copies  to  OJJDP. 

Applications  must  be  received  bv 
mail  or  hand  delivered  to  the  OJJDP  bv 
5;00  p.m.  EST  October  19,  1998.  Those 
applications  sent  by  mail  should  be 
addressed  to:  Thomas  Bell,  SRAD/ 
OJJDP,  United  States  Department  of 
Justice,  810  7th  Street,  NVV.  8th  Floor, 
Washington,  DC  20531.  Hand  delivered 
applications  must  be  taken  to  the  SRAD, 
8th  Floor,  810  7th  Street,  NW, 
Washington,  DC  between  the  hours  of 


8:00  a.m.  and  5:00  p.m.  except 
Saturdays,  Sundays  or  Federal  holidays. 
Shay  Bilchik, 

Administrator.  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 

Appendix — Definitions  of  Terms 

1.  Adult  jail.  A  locked  facility 
administered,  by  State,  county,  or  local  law 
enforcement  and  public  or  private 
correctional  agencies.  The  purpose  of  such 
facility  is  to  detain  adults  charged  with 
violating  criminal  law  pending  trial. 
Facilities  used  to  hold  convicted  adult 
criminal  offenders,  usually  sentenced  for  less 
than  one  year,  are  also  considered  adult  jails. 

2.  Adult  lockup.  Similar  to  an  adult  jail 
except  that  an  adult  lockup  is  generally  a 
municipal  or  police  facility  of  a  temporary 
nature  which  does  not  hold  persons  after 
they  have  been  formally  charged. 

3.  CriwinalAype  offender.  A  juvenile 
offender  who  has  been  adjudicated  for 
conduct  which  would,  under  the  law  of  the 
jurisdiction  in  which  the  offense  was 
committed,  be  a  crime  if  committed  by  an 
adult  (i.e.  a  criminal-type  offense). 

4.  Accused  juvenile  offender.  A  juvenile  on 
whom  a  petition  has  been  filed  in  the 
juvenile  court  or  other  action  has  occurred 
alleging  that  such  juvenile  is  a  juvenile 
offender,  (i.e..  a  criminal-type  offender  or  a 
status  offender),  but  no  final  adjudication  has 
been  made  by  the  juvenile  court. 

5.  Adjudicated  juvenile  offender.  A 
juvenile  who  the  juvenile  court  has 
determined  through  an  adjudicative 
procedure  is  a  juvenile  offender,  (i.e.,  a 
criminal-type  offender  or  a  status  offender). 

f).  Facility.  A  place,  an  institution,  a 
building  or  part  thereof,  a  set  of  buildings  or 
an  area,  whether  or  not  enclosing  a  building 
or  set  of  buildings,  that  is  used  for  the  lawful 
custody  and  treatment  of  juveniles  and  that 
may  be  owned  and/or  operated  by  public  and 
private  agencies. 

7.  Juvenile  offender.  An  individual  within 
a  juvenile  court's  jurisdiction  for  purposes  of 
adjudication  and  treatment  based  on  age  and 
offense  limitations  as  defined  by  State  law 
(i.e.,  a  criminal-type  offender  or  a  status 
offender). 

8  Lawful  custody.  The  exercise  of  care, 
supervision  and  control  over  a  juvenile 
offender  or  non-offender  pursuant  to  the 
provisions  of  the  law,  a  judicial  order  or 
decree. 

9.  Local  private  nonprofit  agency.  A 
nonprofit  organization  that  provides  services 
within  an  identifiable  unit(s)  or  a 
combination  of  units  of  general  local 
government,  but  which  is  not  under  public 
supervision  or  control.  A  nonprofit 
organization  means  an  organization 
described  in  section  501(c)(3)  of  the  Internal 
Revenue  Code  of  1986  that  is  exempt  from 
taxation  under  section  501(a)  of  the  Internal 
Revenue  Code  of  1986. 

10.  Local  public  agency.  Any  unit  of  local 
government,  combination  of  such  units,  or 
any  department,  agency,  or  instrumentality  of 
any  such  unit  or  combination  of  such  units. 

11.  Non-offender.  A  juvenile  who  is  subject 
to  the  jurisdiction  of  the  juvenile  court — 
usually  under  abuse,  dependency,  or  neglect 


statutes — for  reasons  other  than  legally 
prohibited  conduct  of  the  juvenile. 

12.  Nonparticipating  State.  A  State  which 
chooses  not  to  submit  a  plan,  fails  to  submit 
a  plan,  or  submits  a  plan  which  does  not 
meet  the  requirements  of  section  223  of  the 
IJDP  Act  and  thus  is  not  participating  in  the 
Formula  Grants  Program  authorized  by  Part 
B  of  Title  II  of  the  JJDP  Act  for  a  particular 
fiscal  year;  or  a  State  found  ineligible  to 
receive  program  funds  because  of  failure  to 
achieve  or  maintain  substantial  compliance 
with  the  JJDP  Act,  its  implementing 
regulation  (28  CFR  Part  23),  or  a  plan  or 
application  submitted  pursuant  to  Part  B  of 
Titlellofthe  JJDP  Act. 

13.  Secure.  As  used  to  define  a  detention 
or  correctional  facility  this  term  describes 
residential  facilities  which  include 
construction  fixtures  designed  to  physically 
restrict  the  movements  and  activities  of 
persons  in  custody  such  as  locked  rooms  and 
buildings,  fences,  or  other  physical 
structures.  It  does  not  include  facilities 
where  physical  restriction  of  movement  or 
activity  is  provided  solely  through  facility 
staff. 

14.  Status  offender.  A  juvenile  offender 
who  has  been  charged  with  or  adjudicated  for 
conduct  which  would  not,  under  the  law  of 
the  jurisdiction  in  which  the  offense  was 
committed,  be  a  crime  if  committed  by  an 
adult. 

15.  Valid  Court  Order.  The  term  means  a 
court  order  given  by  a  juvenile  court  judge 
to  a  juvenile  who  was  brought  before  the 
court  and  made  subject  to  a  court  order;  who 
received,  before  the  issuance  of  such  order, 
the  full  due  process  rights  guaranteed  to  such 
juvenile  by  the  Constitution  of  the  United 
States;  and  with  respect  to  whom  an 
appropriate  public  agency,  before  the 
issuance  of  such  order — 

(i)  reviewed  the  behavior  of  such  juvenile 
and  the  circumstances  under  which  such 
juvenile  was  brought  before  the  court  and 
made  subject  to  such  order; 

(ii)  determined  the  reasons  for  the  behavior 
that  caused  such  juvenile  to  be  brought 
before  the  court  and  made  subject  to  such 
order;  and 

(iii)  determined  that  all  dispositions 
(including  treatment),  other  than  placement 
in  a  secure  detention  facility  or  a  secure 
correctional  facility,  have  been  exhausted  or 
are  clearly  inappropriate. 

The  requirements  for  using  the  valid  court 
order  exception  can  be  found  in  the  Formula 
Grants  Regulation,  28  CFR  Part  31,  at 
§  31.303(f). 

(FR  Doc.  98-22414  Filed  8-1&-98;  8:45  amj 
BILLING  CODE  4410-18-4> 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP  (OJJDP)-1187] 

RIN1121-ZB24 

Program  Announcement, 
"Nonparticipating  State  Program, 
Wyoming" 

AGENCY:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
ACTION:  Notice  of  issuance  of 
competitive  program  announcement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP). 
pursuant  to  the  provisions  of  section 
223(d)  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended,  42  U.S.C.  5601  et  seq., 
(hereinafter  the  JJDP  Act),  is  issuing  a 
program  announcement  and  solicitation 
for  applications  from  nonprofit  agencies 
operating  statewide  in  the  State  of 
Wyoming.  Because  of  non-compliance 
with  the  core  requirements  of  the  JJDP 
Act,  the  State  is  not  eligible  to  receive 
its  fiscal  year  (FY)  1995,  1996,  and  1997 
Formula  Grants  program  allocations 
under  Part  B  of  Title  II  of  the  JJDP  Act, 
which  total  $1,708,650.  (State 
allocations  of  $600,000  per  year,  minus 
$91,350  which  has  been  awarded 
directly  to  the  Wyoming  Department  of 
Femiily  Services  for  the  support  of  the 
activities  of  the  Wyoming  State 
Advisory  Group  Council  on  Juvenile 
Justice.)  Eligible  applicants  for  the 
Nonparticipating  State  Program  are 
limited  to  private  nonprofit  agencies 
operating  statewide,  who  propose 
innovative  service  delivery  programs 
designed  to  provide  placement 
alternatives  to  existing  secure 
confinement  placements  that  are  not 
consistent  with  the  core  requirements  of 
the  JJDP  Act.  Applicants  must  currently 
be  operating  in  the  State  and  their 
proposed  programs  must  directly  impact 
the  State  of  Wyoming's  abihty  to  meet 
the  core  requirements  of  the  JJDP  Act. 
The  successful  applicant  vdll  enter  into 
a  cooperative  agreement  with  OJJDP  to 
be  expended  over  a  two  year  period.  Of 
the  total  amount  available,  $1,366,920 
vdll  be  utilized  by  the  recipient  to 
contract  with  local  public  or  private 
nonprofit  agencies  for  local  community- 
based  placement  alternatives  to  adult 
jails  and  lockups  for  both  delinquent 
and  status  offender  populations,  with 
the  remaining  $341,730  retained  by  the 
appUcant  to  manage  the  contracts  and 
provide  technical  assistance  to  and 


coordination  among  the  local 
contractors  funded  under  the 
Nonparticipating  State  Grant  Program. 
DATES:  Applications  under  this  program 
are  due  October  19,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  Gregory  C. 
Thompson,  State  Representative,  State 
Relations  and  Assistance  Division, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  810  7th  Street, 
NW,  Washington,  DC  20531,  (202)  307- 
5924.  E-Mail:  Thompson@ojp.usdoj.gov 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background 

A.  ]JDP  Act  Statutory  Requirement 

Pursuant  to  section  223(d)  of  the  JJDP 
Act,  if  a  State  chooses  not  to  submit  a 
Formula  Grants  Program  plan,  fails  to 
submit  a  plan,  or  submits  a  plan  which 
does  not  meet  the  requirements  of  the 
JJDP  Act,  the  OJJDP  Administrator  shall 
endeavor  to  make  the  Formula  Grants 
program  fund  allotment,  under  section 
222(a)  of  the  JJDP  Act,  available  to 
private  nonprofit  agencies  within  the 
State.  The  funds  must  be  used  solely  for 
the  purpose(s)  of  achieving  compliance 
with  the  following  JJDP  Act  core 
requirements: 

1.  Section  223(a)(12)(A).  requires  that 
juveniles  who  are  charged  with  or  who 
have  committed  offenses  that  would  not 
be  criminal  if  committed  by  an  adult  or 
offenses  (other  than  an  offense  that 
constitutes  a  violation  of  a  vafid  court 
order  or  a  violation  of  section  922(x)  of 
Title  18  or  a  similar  State  law),  or  alien 
juveniles  in  custody,  or  such 
nonoffenders  as  dependent  or  neglected 
children,  shall  not  be  placed  in  secure 
detention  facilities  or  secure 
correctional  facilities. 

2.  Section  223(a)(13),  provides  that 
juveniles  alleged  to  be  or  found  to  be 
delinquent,  and  those  within  the 
purview  of  section  223(a)(12)(A)  above, 
shall  not  be  detained  or  confined  in  any 
institution  in  which  they  have  contact 
with  adult  persons  incarcerated  because 
they  have  been  convicted  of  a  crime  or 
are  awaiting  trial  on  criminal  charges  or 
with  the  part-time  or  full-time  security 
staff  (including  management)  or  direct- 
care  staff  of  a  (collocated)  jail  or  lockup 
for  adults; 

3.  Section  223(a)(14)  provides  that  no 
juvenile  shall  be  detained  or  confined  in 
any  jail  or  lockup  for  adults,  except  that 
the  Administrator  shall  promulgate 
regulations  which  make  exceptions  with 
regard  to  the  detention  of  juveniles 
accused  of  nonstatus  offenses  who  are 
awaiting  an  initial  court  appearance 
pursuant  to  an  enforceable  State  law 
requiring  such  appearances  within 
twenty-four  hours  after  being  taken  into 


custody  (excluding  weekends  and 
hohdays)  provided  that  such  exceptions 
are  limited  to  areas  that  are  in 
compliance  with  section  223(a)(13). 
above;  and 

a.  (1)  are  outside  a  Standard 
Metropolitan  Statistical  Area;  and 

(2)  have  no  existing  acceptable 
alternative  placement  available;  or 

b.  are  located  where  conditions  of 
distance  to  be  traveled  or  the  lack  of 
highway,  road,  or  other  ground 
transportation  do  not  allow  for  court 
appearances  within  24  hours,  so  that  a 
brief  (not  to  exceed  48  hours)  delay  is 
excusable;  or 

c.  are  located  where  conditions  of 
safety  exist  (such  as  severely  adverse, 
life-threatening  weather  conditions  that 
do  not  allow  for  reasonably  safe  travel), 
in  which  case  the  time  for  an 
appearance  may  be  delayed  until  24 
hours  after  the  time  that  such  conditions 
allow  for  reasonably  safe  travel. 

For  further  information  and 
explanation  of  regulatory  exceptions,  to 
the  provisions  of  section  223(a)(12)(A), 
(13)  and  (14).  see  the  OJJDP 
Consolidated  Regulation  (28  CFR  Part 
31).  31.303  (c-d)  substantive 
requirements.  Copies  of  the 
Consolidated  Regulation  may  be 
obtained  by  contacting  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  at  (202)  307-5921. 

B.  History 

For  the  past  several  years,  the  State  of 
Wyoming  has  failed  to  demonstrate 
compliance  with  sections  223(a)(12)(A), 
(13),  and  (14)  of  the  JJDP  Act.  The  last 
efficial  monitoring  report  representing 
the  1991  monitoring  year,  reported 
exceptionally  high  violation  rates  as 
follows: 

1.  Wyoming  was  not  in  compliance 
with  the  deinstitutionahzation  of  status 
offenders  requirement  of  section 
223(a)(12)(A)  of  the  JJDP  Act. 
Wyoming's  275  reported  incidents  of 
noncompliance  resulted  in  a  rate  of 
203.7  per  100,000  juvenile  population. 
To  establish  full  compliance  with  de 
minimis  exceptions  to  section 
223(a)(12)(A)  of  the  JJDP  Act.  the  rate 
cannot  exceed  29.4  per  100,000  juvenile 
population. 

2.  Wyoming  was  not  in  compliance 
with  section  223(a)(13)  of  the  JJDP  Act. 
The  1991  Compliance  Monitoring 
Report  reported  1,176  violations  of  the 
sight  and  sound  separation  provision  of 
the  JJDP  Act.  Full  compliance  requires 
either:  (1)  no  violations,  or  (2)  that  the 
instances  of  noncompliance  are  in 
violation  of  State  law  or  policy,  do  not 
constitute  a  pattern  or  practice,  are 
unlikely  to  recur,  and  the  State  has 
developed  an  acceptable  plem  to 
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eliminate  noncompliant  incidents. 
Wyoming  did  not  meet  either  of  the 
eligibility  criteria  specified  above. 

3.  Wyoming  was  not  in  compliance 
with  the  jail  and  lockup  removal 
requirement  of  section  223(a)(14)  of  the 
JJDP  Act.  Wyoming  reported  1.628 
violations,  a  noncompliance  rate  of 
1,205.6  incidents  per  100.000  juvenile 
population.  The  ma.ximum  de  minimis 
rate  is  no  more  than  9  per  100.000 
juvenile  population. 

At  the  present  time.  Wyoming  does 
not  have  in  place  a  compliance 
monitoring  system  capable  of  reporting 
accurate  data  concerning  the  detention 
of  nonoffenders,  status  offenders,  and 
criminal-type  juvenile  offenders. 
Wyoming  has  recently  taken  a  positive 
step  toward  resuming  participation  in 
the  IJDP  Formula  Grants  program  with 
the  establishment  of  a  State  Advisory 
Council  on  Juvenile  Justice  that  will 
undertake  an  effort  to  examine  available 
data  sources  and  establish  a  compliance 
monitoring  system  within  the  next  two 
years.  OJJDP  will  continue  to  work  with 
the  State  agency  with  the  goal  of 
Wyoming  rejoining  the  OJJDP  Formula 
Grants  program. 

C.  Problems  To  Be  Addressed 

Wyoming  has  not  been  able  to 
successfully  address  the  core 
requirements  of  the  JJDP  Act  due  to 
State  laws  that  sanction  violations,  a 
lack  of  local  policies  that  promote  the 
coordination  of  available  resources,  and 
a  limited  number  of  alternative 
resources  available  to  communities. 
Local  jurisdictions,  therefore,  are  using 
secure  facilities  to  detain  or  confine        , 
juveniles  in  a  manner  inconsistent  with 
sections  223(a)  (12)(A).  (13)  and  (14)  for 
a  number  of  reasons: 

1.  The  lack  of  policies  regarding  the 
issues  of  juveniles  in  secure 
confinement  consistent  with  section 
223(a)  (13)  and  (14).  and  the  secure 
confinement  of  status  offender  juveniles 
in  violation  of  section  223(a)(12)(A)  of 
the  JJDP  Act; 

2.  The  lack  of  coordination  and 
cooperation  among  juvenile  justice 
system  agencies  including  schools,  law 
enforcement,  prosecution,  the  judiciary, 
jails,  corrections,  public  and  private 
service  providers,  and  local  public 
interest  groups,  which  contributes  to 
placement  of  juveniles  in  jails  and 
lockups  that  violate  the  section  223(a) 
(12)(A).  (13).  and  (14)  of  the  JJDP  Act; 

3.  The  lack  of  a  flexible  network  of 
services  and  programs  that  is  responsive 
to  local  jurisdiction's  needs  and 
capabilities.  This  network  should  focus 
upon  jurisdictions  with  the  most 
difficult  barriers  to  meeting  the  core 
requirements  of  the  JJDP  Act;  and 


4.  The  lack  of  alternative  services 
which  can  be  sustained  over  time  with 
local  resources  including,  but  not 
limited  to: 

a.  availability  of  appropriate  secure 
juvenile  facilities  for  the  detention  of 
juvenile  criminal-type  offenders; 

b.  intensive  supervision  in  a  child's 
home  as  a  placement  alternative  and  use 
of  home  detention,  including  electronic 
monitoring; 

c.  emergency  foster  care,  shelter  care, 
group  care,  and  independent  living 
arrangements:  and 

d.  crisis  intervention  services,  short- 
term  residential  crisis  intervention 
programs,  and  non-secure  holdovers 
that  can  be  used  for  conflict  mediation, 
emergency  holding,  and  provision  of 
emergency  attention  for  youth  with 
physical  or  emotional  problems. 

II.  Program  Goals  and  Objectives 

In  accordance  with  section  223(d)  of 
the  JJDP  Act,  the  goal  of  this  program  is 
to  assist  Wyoming  in  developing  a  range 
of  secure  and  nonsecure  alternatives 
and  revising  associated  policies  to  move 
the  State  toward  compliance  with 
section  223(a)(12)(A),  the 
deinstitutionalization  of  status  offenders 
and  nonoffenders,  section  223(a)(13), 
the  separation  of  juveniles  from  adults 
in  adult  jails  and  lockups,  and  section 
223(a)(14),  the  removal  of  juveniles  from 
adult  jails  and  lockups  requirements.  To 
achieve  these  goals,  and  thus  ensure  a 
fair  and  effective  system  for  juvenile 
custody,  applicants  must  provide  each 
of  the  following: 

A.  A  succinct  statement  describing  an 
understanding  of  the  goals  and 
objectives  of  the  program. 

B.  A  problem  statement  to  include  a 
discussion  of  the  applicant's 
understanding  of: 

1.  State  laws  impacting  the  placement 
of  juveniles  in  adult  jails  and  lockups 
and  status  offenders  and  non-offenders 
in  secure  detention  or  correctional 
facilities,  and  the  issues  surrounding  the 
removal  of  such  juveniles  from  the 
facilities; 

2.  What  the  monitoring  data  indicates 
about  the  multiple  jurisdictions' 
compliance  in  relation  to  the 
measurable  core  requirements  of  the 
JJDP  Act  where  the  applicant  is 
proposing  to  contract  for  the 
development  of  alternative  placements 
to  adult  jails  and  lockups; 

3.  State  legislative,  judicial  and 
executive  branch  activities  related  to 
supervision  and  protection  of  status 
offenders  and  non-offenders  and  jail 
removal; 

4.  How  the  appiiccmt  plans  to  impact, 
in  measurable  terms,  the  goal  of  meeting 
the  core  requirements  of  the  JJDP  Act,  in 


Wyoming,  by  providing  community- 
based  alternative  placements  to  adult 
jails  and  lockups;  and 

5.  The  applicant's  ability  to  establish 
and  maintain  a  working  relationship 
with  the  Wyoming  State  Advisory 
Group  (SAG),  and  the  Wyoming 
Department  of  Corrections  in  order  to 
coordinate  efforts  and  enhance  the 
project's  impact  on  the  State's  efforts  to 
meet  the  JJDP  Act  core  requirements. 

C.  Program  Strategy 

OJJDP  anticipates  entering  into  a 
cooperative  agreement  with  an 
applicant  to  contract  for  community- 
based  placement  alternatives  to  adult 
jails  and  lockups  and  provide  technical 
assistance  to,  and  coordination  among, 
multiple  service  providers  involved  in 
the  Nonparticipating. State  Program. 

Applicants  should  describe  the 
proposed  approach  and  timeline  for       — 
achieving  program  goals  and  objectives. 
The  timeline  needs  to  address  the 
development  of  policies  and 
procedures,  a  training  plan  for  project 
employees,  a  plan  for  the  provision  of 
program  services,  and  public  awareness 
efforts  on  the  core  requirements  of  the 
JJDP  Act.  A  discussion  of  how  the  goals 
and  objectives  of  the  program  will  be 
accomplished,  a  description  of  the 
products  to  be  prepared,  and  other 
anticipated  outcomes  should  also  be 
included.  A  plan  for  assessing  the 
effectiveness  of  the  overall  program 
must  be  described. 

The  selected  recipient  will  be 
expected  to  establish  and/or  maintain  a 
working  relationship  with  Wyoming's 
SAG  and  the  Wyoming  Department  of 
Corrections.  In  order  to  have  the  greatest 
impact  on  advancing  State  efforts  to 
meet  the  JJDP  Act  core  requirements,  the 
recipient  will  be  expected  to  use  the 
most  recent  monitoring  data  available  in 
making  site  selections  for  the 
establishment  of  community-based 
alternatives  to  adult  jails  and  lockups. 

The  applicant  must  describe  in  detail 
how  the  proposed  strategy  will: 

1.  Provide  technical  assistance  to  the 
contractors  providing  community-based 
placement  alternatives  to  adult  jails  and 
lockups  on  program  implementation 
and  evaluation; 

2.  Provide  coordination  among 
contractors  participating  in  the 
Nonparticipating  State  Grant  program  to 
ensure  that  the  individual  and  collective 
efforts  are  enhancing  the  State's  ability 
to  meet  the  core  requirements  of  the 
JJDP  Act; 

3.  Undertake  a  public  information 
effort  to  inform  public  officials  and 
citizens  about  the  core  requirements  of 
the  JJDP  Act  and  best  practices  in 
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juvenile  justice  and  delinquency 
prevention  programming. 

4.  Establish  or  maintain  an  ongoing 
working  relationship  with  the  Wyoming 
SAG  and  Wyoming  Department  of 
Corrections. 

D.  Program  Implementation  Plan 

Applicants  should  prepare  a  plan, 
including  timelines  and  milestones,  that 
outlines  the  major  activities  involved  in 
implementing  the  program  cind  describe 
how  they  will  allocate  available 
resources  to  implement  the  program  and 
how  the  program  will  be  managed. 

E.  Organizational  Capability 

Applicants  must  demonstrate  that 
they  are  eligible  to  compete  for  an 
award  on  the  basis  of  eligibility  criteria 
established  in  this  solicitation. 

1.  Organizational  Experience 

Applicants  must  concisely  describe 
their  experience  with  respect  to  the 
eligibility  criteria  described  in  Section 
IV.  Applicants  must  demonstrate  how 
their  experience  and  capabilities  will 
enable  them  to  achieve  the  goals  and 
objectives  of  this  initiative. 

2.  Capability  of  Working  With  Other 
Organizations  in  the  State 

Applicants  must  demonstrate  that 
they  have  discussed  this  program  with 
local  and  State  elected  public  officials 
or  their  staffs,  the  Wyoming  Department 
of  Corrections,  key  decision  makers  in 
the  juvenile  justice  system  such  as 
juvenile  court  judges,  associations  of 
those  involved  in  juvenile  justice,  the 
boards  of  public  and  private  youth 
service  providers,  the  Wyoming  SAG. 
and  other  groups  whose  cooperation  or 
participation  is  essential  to  the  success 
of  the  program.  The  applicant  must 
describe  how  it  will  be  able  to  obtain 
the  aforementioned  cooperation  or 
participation. 

3.  Financial  Capability 

In  addition  to  the  assurances  provided 
in  Part  V,  Assurances  (OJP  Form  4000/ 
3),  OJP  procedures  require  private 
nonprofit  applicants  to  demonstrate  that 
their  organization  has  or  can  establish 
fiscal  controls  and  accounting 
procedures  which  assure  that  Federal 
funds  available  under  this 
announcement  are  disbursed  and 
accounted  for  properly. 

OJP  procedures  require 
nongovernmental  applicants  having  no 
recent  history  with  OJP,  to  complete  a 
financial  capability  questionnaire.  This 
questionnaire  must  be  completed  by  an 
independent  auditor  and  submitted  to 
the  awarding  agency  before  the  award  is 
made.  Copies  of  the  form  (Accounting 


System  and  Financial  Capability 
Questionnaire — OJP  Form  7120/1)  will 
be  provided  with  the  materials  as 
described  in  Section  V.  and  must  be 
prepared  and  submitted  along  with  the 
application. 

III.  Dollar  Amount  and  Duration 

A.  The  budget  and  project  period  for 
this  program  will  be  two  years  (from  the 
date  of  award).  A  cooperative  agreement 
of  $1,708,650  available  from  fiscal  years 
1995.  1996,  and  1997  Formula  Grant 
funds  reallocated  for  award  under  the 
Nonparticipating  State  Program  on  a 
competitive  basis  to  a  statewide  private 
nonprofit  agency  currently  operating  in 
Wyoming.  Of  this  amount,  $1,366,920 
will  be  available  to  contract  for  local 
community-based  placement 
alternatives  to  adult  jails  and  lockups 
for  both  delinquent  and  status  offender 
populations,  with  the  remaining 
$341,730  available  to  manage  the 
contracts  and  provide  technical 
assistance  to,  and  coordination  among, 
the  contract  recipients.  The  recipient 
will  be  required  to  make  funds  available 
to  Indian  Tribes,  at  a  minimum,  in  the 
same  amount  that  the  State  of  Wyoming 
would  have  been  required  to  pass- 
through  to  Tribes  under  section 
223(a)(5)(C)  of  the  IJDP  Act,  ($21,644). 
The  financial  assistance  provided  under 
this  program  requires  no  matching 
contribution  in  accordance  with  Part  C 
of  Title  II  of  the  JJDP  Act,  except  as 
provided  under  B..  below. 

B.  No  more  than  one-fourth  of  the 
funds  received  by  a  public  or  private 
organization  may  be  used  for 
construction  or  renovation  purposes. 
Use  of  funds  for  construction  is  limited* 
to  innovative,  community-based 
facilities  for  fewer  than  20  persons  and 
must  be  approved  in  advance  by  OJ[DP. 
All  construction  funds  must  be  matched 
dollar-for-dollar,  in  cash,  by  the  local 
jurisdiction. 

IV.  Eligibility  Criteria 

Applications  are  invited  from  private 
nonprofit  agencies  operating  statewide 
in  the  State  of  Wyoming  that  agree  to 
operate  their  programs  and  services, 
whether  or  not  supported  with  Federal 
grant  funds,  in  a  manner  consistent  with 
the  JJDP  Act  core  requirements  and,  can 
demonstrate  knowledge  and  experience 
in  developing  and/or  implementing 
programs  and  projects  statewide  and  at 
the  local  level.  To  be  eligible  for 
consideration,  an  applicant  must 
address  the  following: 

A.  An  understanding  of  the  intent  of 
the  statutory  requirements  of  the  JJDP 
Act  and  the  general  approaches  for 
implementing  the  requirements  at  the 
local  level; 


B.  Knowledge  of.  and  experience 
with,  juvenile  justice  systems,  local 
jails,  lockups,  and  secure  juvenile 
detention  facilities,  the  specific 
problems,  strategies,  and  program 
alternatives  necessary  to  achieve  the 
objectives  of  this  program,  ability  to  use 
monitoring  data  specific  to  targeted 
jurisdictions  to  indicate  the  projects 
impact  on  JJDP  Act  compliance,  and  the 
abihty  to  provide  communitv-based 
alternative  placements  to  adult  jails  and 
lockups: 

C.  Capability  to  develop  management 
and  fiscal  systems  necessarv  for  the 
proper  administration  of  Federal  funds: 

D.  Capability  to  fulfill  the  activities 
and  responsibilities  identified  in  the 
Program  Strategy  section  of  this 
announcement; 

E.  Capability  to  work  effectively  with 
local  and  State  elected  public  officials, 
Wyoming  Department  of  Corrections 
officials,  key  decision  makers  in  the 
juvenile  justice  system,  boards  of  public 
and  private  youth  service  providers,  and 
the  Wyoming  SAG  which  exists  within 
the  State  for  the  purpose  of  achieving 
the  objectives  of  this  program; 

F.  Capability  to  analyze  project 
impact  in  light  of  monitoring  data 
specific  to  jurisdictions  that  have 
reported  high  numbers  of  noncompliant 
incidents; 

G.  Provide  an  explanation  of  how  all 
their  agency  programs  and  services  will 
operate  in  a  manner  consistent  with  the 
core  requirements  of  the  JJDP  Act; 

H.  Provide  a  discussion  of  the  status 
of  the  State  with  regard  to 
deinstitutionalization  of  status  and 
nonoffenders,  separation  of  juveniles 
and  adults  in  secure  custodv.  and 
removal  of  juveniles  from  adult  jails  and 
lockups  in  accordance  with  the 
requirements  of  the  JJDP  Act  and 
OJJDP's  implementing  regulations;  and 

I.  Capability  to  develop,  submit  for 
approval,  and  utilize  approved  policies 
and  procedures  for  the  implementation 
of  community-based  services  and 
placement  options  programs,  a  timeline 
for  development  of  the  policies  and 
procedures,  a  training  plan  for  project 
employees,  a  timetable  for  the  provision 
of  program  services,  and  a  strategy  to 
educate  the  public  about  the  program 
and  solicit  community  support  for  the 
proposed  community-based  placement 
alternatives. 

The  applicant  must  describe  how  the 
provision  of  the  proposed  services  will 
directly  impact,  in  measurable  terms, 
the  State's  ability  to  meet  the  core 
requirements  of  the  JJDP  Act. 

V.  Program  Application  Requirements 

Only  applicants  who  agree  to  operate 
in  a  manner  consistent  with  the  core 
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requirements  of  the  JJDP  Act  and  that 
provide  an  assurance  that  they  will 
work  toward  the  goal  of  bringing  the 
State  into  compliance  with  the  core 
requirements  of  the  JJDP  Act  will  be 
eligible  for  an  award.  All  applicants 
must  submit  a  completed  Standard 
Form  424,  Application  for  Federal 
Assistance;  Standard  Form  424A. 
Budget  Information;  OJP  Form  4000/3. 
Program  Narrative  and  Assurances;  and 
DIP  Form  4061/6.  Certifications.  All 
applications  must  include  the 
information  required  by  this  specific 
solicitation  as  well  as  the  Standard 
Form  424.  The  narrative  must  not 
e.xceed  35  pages  in  length  (excluding 
forms,  assurances,  and  appendixes)  and 
must  be  submitted  on  8V2  by  11-inch 
paper,  double  spaced  on  one  side  of  the 
paper  in  a  standard  12-point  font.  This 
is  necessary  to  maintain  fair  and 
uniform  standards  among  all  applicants. 
If  the  narrative  does  not  conform  to 
these  standards,  OI|DP  will  deem  the 
application  ineligible  for  consideration. 

The  SF-424  must  appear  as  a  cover 
sheet  for  the  entire  application.  The 
project  summary  should  follow  the  SF- 
424.  All  other  forms  must  then  follow. 
.•\pplicants  must  sign:  OJP  forms  4000/ 
3  and  4061/6.  Certifications  Regarding 
Lobbying;  Debarment.  Suspension  and 
other  Responsibility  Matters;  and  Drug- 
Free  Workplace  Requirements.  The 
applicant's  signature  on  this  form 
provides  for  compliance  with 
certification  requirements  under  28  CFR 
Part  69.  "New  Restrictions  on 
Lobbying"  and  28  CFR  Part  67, 
"Government-wide  Debarment  and 
Suspension  (Nonprocurement)  and 
Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants)."  The 
certifications  shall  be  treated  as  a 
material  representation  of  fact  upon 
which  reliance  will  be  placed  when  the 
Department  of  Justice  determines  to 
award  the  covered  transaction,  grant,  or 
cooperative  agreement.  Applicants  are 
requested  to  submit  the  original  signed 
application  (SF-424)  and  two  copies  to 
OJJDP. 

Applicants  that  are  receiving  other 
funds  in  support  of  the  proposed 
activity  should  identify  other 
organizations  that  will  provide  financial 
assistance  to  the  program  and  indicate 
the  amount  of  funds  to  be  contributed 
during  the  program  period.  Provide  the 
title  of  the  project,  name  of  the  public 
and  private  grantor,  and  amount  to  be 
contributed  during  the  program  period. 
Give  a  brief  description  of  the  program. 
In  addition  to  the  above  requirements, 
the  following  information  should  be 
included  in  the  application. 

If  this  program  is  closely  related  to  a 
project  supported  by  funds  awarded  by 


another  agency,  the  following 
information  must  be  provided: 

A.  A  list  of  the  names  of  any 
organizational  units  that  will  assist  in 
anv  part  of  this  other  particular  program 
activity. 

B.  The  title  of  the  other  project,  the 
name  of  the  public  or  private  grantor, 
and  the  amounts  requested  or  to  be 
contributed  during  this  program/budget 
period. 

C.  A  brief  description  of  the  program. 
Applications  and  copies  must  be  sent 

to  the  following  address:  Gregory  C. 
Thompson.  State  Representative.  Office 
of  juvenile  Justice  and  Delinquencv 
Prevention,  SRAD,  810  7th  Street.  NW, 
8th  Floor.  Washington.  DC  20531. 

OJJDP  will  notify  applicants  in 
writing  that  their  applications  have  been 
received.  Subsequently,  applicants  will 
be  notified  by  letter  as  to  the  decision 
made  regarding  whether  or  not  their 
submission  has  been  selected  for 
funding. 

"When  submitting  joint  applications 
with  more  than  one  organization,  the 
relationships  among  the  parties  must  be 
set  forth  in  the  application.  As  a  general 
rule,  organizations  that  describe  their 
working  relationship  as  primarily 
cooperative  or  collaborative  when 
developing  products  and  delivering 
services  will  be  considered  co- 
applicants.  In  the  event  of  a  co- 
applicant  submission,  one  co-applicant 
must  be  designated  the  payee  and,  as 
such,  will  receive  and  disburse  project 
funds  and  be  responsible  for  the 
supervision  and  coordination  of  the 
activities  of  the  other  co-applicant. 
L'nder  this  arrangement,  each 
organization  would  agree  to  be  jointly 
and  separately  responsible  for  all  project 
funds  and  services.  Each  co-applicant 
must  sign  the  SF-424  and  indicate  their 
acceptance  of  the  conditions  of  joint  and 
separate  responsibility  with  the  other 
co-applicant. 

All  procurement  transactions, 
whether  negotiated  or  competitively  bid 
and  without  regard  to  dollar  value,  shall 
be  conducted  in  a  manner  so  as  to 
provide  maximum  open  and  free 
competition.  All  sole  source 
procurement  in  excess  of  $100,000  must 
receive  prior  approval  of  the  awarding 
agency. 

VI.  Procedures  and  Criteria  for 
Selection 

All  applicants  will  be  evaluated  and 
rated  by  an  OJJDP  staff  panel  according 
to  general  selection  criteria  below. 
Selection  criteria  detennine  each 
applicant's  responsiveness  to  minimum 
program  application  requirements, 
organizational  capability,  and 
thoroughness  and  innovativeness  in 


responding  to  strategic  issues  related  to 
project  implementation.  OJJDP  staff 
reviewers  will  use  the  following  criteria 
to  rate  applications. 

A.  Statement  of  the  Problem.  (20 
points)  The  applicant  includes  a  clear, 
concise  statement  of  the  problem 
addressed  in  this  program. 

B.  Definition  of  Objectives.  (20  points) 
The  goals  and  objectives  are  clearly 
defined  and  the  objectives  are  clear, 
measurable,  and  attainable. 

C.  Project  Design.  (20  points)  The 
project  design  is  sound  and  constitutes 
an  effective  approach  to  meeting  the 
goals  and  objectives  of  this  program  and 
impacting  the  State's  ability  to  meet  the 
core  requirements  of  the  JJDP  Act.  The 
design  provides  a  detailed 
implementation  plan  with  a  timeline 
that  indicates  significant  milestones  in 
the  project,  due  dates  for  products,  and 
the  nature  of  the  products  to  be 
submitted.  The  design  contains  program 
elements  directly  linked  to  the 
achievement  of  the  project. 

D.  Management  Structure.  (15  points) 
The  project's  management  structure  and 
staffing  is  adequate  to  successfully 
implement  and  complete  the  project. 
The  management  structure  for  the 
project  is  consistent  with  the  project 
goals  and  tasks  described  in  the 
application.  The  application  explains 
how  the  management  structure  and 
staffing  assignments  are  consistent  with 
the  needs  of  the  program. 

E.  Organizational  Structure.  (15 
points)  The  applicant  organization's 
potential  to  conduct  the  project 
successfully  is  documented.  AppHcant 
demonstrates  knowledge  of  and 
experience  in  the  juvenile  justice  field. 
Applicant  demonstrates  that  staff 
members  have  sufficient  substantive 
expertise  and  technical  experience. 
Applications  will  be  judged  on  the 
appropriateness  of  the  position 
descriptions,  required  qualifications, 
and  staff  selection  criteria. 

F.  Reasonableness  of  Costs.  (10 
points)  Budgeted  costs  are  reasonable, 
allowable,  and  cost  effective  for  the 
activities  proposed,  and  are  directly 
related  to  the  achievement  of  the 
program  objectives.  All  costs  are 
justified  in  a  budget  narrative  that 
explains  how  costs  are  determined. 

OJJDP  staff  review  recommendations 
are  advisory  only  and  the  final  award 
decision  will  be  made  by  the 
Administrator.  OJJDP  will  negotiate 
specific  terms  of  the  award  with  the 
selected  applicant. 

VII.  Audit  Requirements 

State  and  local  governments, 
nonprofit  organizations,  and  institutions 
of  higher  education  are  governed  by 
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0MB  Circular  A-133,  as  amended. 
Whether  an  audit  is  required  under  this 
circular  is  dependent  upon  the  amount 
of  Federal  funds  that  are  expended 
during  the  recipient's  fiscal  year.  If  the 
organization  expends  $300,000  or  more 
per  year  in  Federal  funds,  the 
organization  shall  have  a  single  audit 
conducted  in  accordance  with  the  OMB 
Circular  A-133. 

VIII.  State  Single  Point  of  Contact 

To  comply  with  Executive  Order 
12372,  applicants  from  State  and  local 
units  of  government  or  other 
organizations  providing  services  within 
a  State  must  submit  a  copy  of  their 
application  to  the  State  Single  Point  of 
Contact,  if  one  exists,  and  if  the  program 
has  been  selected  for  review  by  the 
State. 

IX.  Civil  Rights  Compliance 

A.  All  recipients  of  OJJDP  assistance 
including  any  contractors,  must  comply 
Vkdth  the  nondiscrimination 
requirements  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended;  Title  VI  of  the  Civil  Rights 
Act  of  1964;  section  504  of  the 
Rehabilitative  Act  of  1973  as  amended; 
Title  IX  of  the  Education  Amendments 
of  1972;  the  Age  Discrimination  Act  of 
1975;  and  the  Department  of  Justice 
Nondiscrimination  Regulations  (28  CFR 
part  42.  subparts  C,  D,  E,  and  G). 

B.  In  the  event  a  Federal  or  State  court 
or  administrative  agency  makes  a 
finding  of  discrimination,  after  a  due 
process  hearing,  on  the  grounds  of  race, 
color,  religion,  national  origin  or  sex 
against  a  recipient  of  funds,  the 
recipient  will  forward  a  copy  of  the 
finding  to  the  Office  for  Civil  Rights 
(OCR)  of  the  Office  of  Justice  Programs. 

C.  Applicants  shall  maintain  and 
submit  to  OJJDP  upon  request,  timely, 
complete  and  accurate  data  establishing 
the  fact  that  no  person  or  persons  will 
be  or  have  been  denied  or  prohibited 
from  participation  in,  benefits  of,  or 
denied  or  prohibited  from  obtaining 
employment  in  connection  with  any 
program  activity  funded  in  whole  or  in 
part  with  funds  made  available  under 
this  program  because  of  their  race, 
national  origin,  sex,  religion,  handicap 
or  age.  In  the  case  of  any  program  under 
which  the  primary  recipient  of  Federal 
funds  extends  financial  assistance  to 
any  other  recipient  or  contracts  with 
any  other  person(s)  or  group(s)  shall 
also  submit  such  compliance  reports  to 
the  primary  recipient  as  may  be 
necessary  to  enable  the  primary 
recipient  to  assure  its  civil  rights 
compliance  obligations  luider  a  grant 
award. 


X.  Inunigration  and  Naturalization 
Service  Requirements 

Organizations  funded  under  the 
Wyoming  Nonparticipating  State 
Program  must  agree  to  complete  and 
keep  on  file,  as  appropriate,  the 
Immigration  and  Naturalization  Service 
Employment  Eligibility  Form  (1-9).  This 
form  is  to  be  used  by  the  recipient  of 
Federal  funds  to  verify  that  persons 
employed  by  the  recipient  are  eligible  to 
work  in  the  United  States. 

XI.  Submission  Requirements 

This  program  announcement  is  a 
request  for  proposals  from  nonprofit 
agencies  operating  statewide  in  the  State 
of  Wyoming.  The  applications  and 
necessary  forms  will  be  provided  upon 
request  by  calling  (202)  307-5924. 
Applicants  must  submit  an  original 
signed  application  and  two  copies  to 
OJJDP. 

Applications  must  be  received  by 
mail  or  hand  delivered  to  OJJDP  by  5:00 
p.m.  EST  October  19,  1998. 

Those  applications  sent  by  mail 
should  be  addressed  to:  SRAD/OJJDP, 
United  States  Department  of  Justice,  810 
7th  Street,  NW,  8th  Floor,  Washington, 
DC  20531.  Hand  delivered  applications 
must  be  taken  to  the  SRAD.  8th  Floor, 
810  7th  Street,  NW,  Washington,  DC 
between  the  hours  of  8:00  a.m.  and  5:00 
p.m.  except  Saturdays,  Sundays  or 
Federal  holidays. 
Shay  Bilchik, 

Administrator,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 

Appendix 

Definitions  of  Terms 

1.  Adult  jail.  A  locked  facility 
administered,  by  State,  county,  or  local  law 
enforcement  and  public  or  private 
correctional  agencies.  The  purpose  of  such 
facility  is  to  detain  adults  charged  with 
violating  criminal  law  jjending  trial. 
Facilities  used  to  hold  convicted  adult 
criminal  offenders,  usually  sentenced  for  less 
than  one  year,  are  also  considered  adult  jails. 

2.  Adult  lockup.  Similar  to  an  adult  jail 
except  that  an  adult  lockup  is  generally  a 
municipal  or  police  facility  of  a  temporary 
nature  which  does  not  hold  persons  after 
they  have  been  formally  charged. 

3.  Criminal-type  offender.  A  juvenile 
offender  who  has  been  adjudicated  for 
conduct  which  would,  under  the  law  of  the 
jurisdiction  in  which  the  offense  was 
committed,  be  a  crime  if  committed  by  an 
adult  (i.e.  a  criminal-type  offense). 

4.  Accused  juvenile  offender.  A  juvenile  on 
whom  a  petition  has  been  filed  in  the 
juvenile  court  or  other  action  has  occurred 
alleging  that  such  juvenile  is  a  juvenile 
offender,  (i.e.,  a  criminal-type  offender  or  a 
status  offender),  but  no  final  adjudication  has 
been  made  by  the  juvenile  court. 

5.  Adjudicated  juvenile  offender.  A 
juvenile  who  the  juvenile  court  has 


determined  through  an  adjudicative 
procedure  is  a  juvenile  offender,  (i  e  .  a 
criminal-type  offender  or  a  status  offender). 

6  Facility.  A  place,  an  institution,  a 
building  or  part  thereof,  a  set  of  buildings  or 
an  area,  whether  or  not  enclosing  a  building 
or  set  of  buildings,  that  is  used  for  the  lawful 
custody  and  treatment  of  juveniles  and  that 
may  be  owned  and/or  operated  by  public  and 
private  agencies 

7.  Juvenile  offender  An  individual  within 
a  juvenile  court's  jurisdiction  for  purposes  of 
adjudication  and  treatment  based  on  age  and 
offense  limitations  as  defined  by  State  law 
(i.e..  a  criminal-type  offender  or  a  status 
offender). 

8  Lawful  custody.  The  exercise  of  care, 
supervision  and  control  over  a  juvenile 
offender  or  non-offender  pursuant  to  the 
provisions  of  the  law,  a  judicial  order  or 
decree. 

9.  Non-offender.  A  juvenile  who  is  sub)eci 
to  the  jurisdiction  of  the  juvenile  court — 
usually  under  abuse,  dependency,  or  neglect 
statutes — for  reasons  other  than  legally 
prohibited  conduct  of  the  juvenile 

10.  Monpariicipating  State  A  State  which 
chooses  not  to  submit  a  plan,  fails  to  submit 
a  plan,  or  submits  a  plan  which  does  not 
meet  the  requirements  of  section  223  of  the 
JJDP  Act  and  thus  is  not  participating  in  the 
Formula  Grants  Program  authorized  bv  Part 
B  of  Title  II  of  the  JJDP  Act  for  a  particular 
fiscal  year;  or  a  State  found  ineligible  to 
receive  program  funds  because  of  failure  to 
achieve  or  maintain  substantial  compliance 
with  the  JJDP  Act,  its  implementing 
regulation  (28  CFR  Part  23).  or  a  plan  or 
application  submitted  pursuant  to  Part  B  of 
Title  II  of  the  JJDP  Act. 

11.  Secure  As  used  to  define  a  detention 
or  correctional  facility  this  term  describes 
residential  facilities  which  include 
construction  fixtures  designed  to  physically 
restrict  the  movements  and  activities  of 
persons  in  custody  such  as  locked  rooms  and 
buildings,  fences,  or  other  physical 
structures  It  does  not  include  facilities 
where  physical  restriction  of  movement  or 
activity  is  provided  solely  through  facility 
staff. 

12.  Status  offender  A  juvenile  ofTender 
who  has  been  charged  v*ith  or  adjudicated  for 
conduct  which  would  not.  under  the  law  of 
the  jurisdiction  in  which  the  offense  was 
committed,  be  a  crime  if  committed  by  an 
adult. 

13.  Valid  Court  Order.  The  term  means  a 
court  order  given  by  a  juvenile  court  judge 
to  a  juvenile  who  was  brought  before  the 
court  and  made  subject  to  a  court  order;  who 
received,  before  the  issuance  of  such  order, 
the  full  due  process  rights  guaranteed  to  such 
juvenile  by  the  Constitution  of  the  United 
States,  and  with  respect  to  whom  an 
appropriate  public  agency,  before  the 
issuance  of  such  order — 

(i)  reviewed  the  behavior  of  such  juvenile 
and  the  circumstances  under  which  such 
juvenile  was  brought  before  the  court  and 
made  subject  to  such  order; 

(ii)  determined  the  reasons  for  the  behavior 
that  caused  such  juvenile  to  be  brought 
before  the  court  and  made  subject  to  such 
order;  and 

(iii)  determined  that  all  dispositions 
(including  treatment),  other  than  placement 
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in  a  secure  detention  facility  or  a  secure 
correctional  facility,  have  been  exhausted  or 
are  clearly  inappropriate. 

The  requirements  for  using  the  valid  court 
order  exception  can  be  found  in  the  Formula 
Grants  Regulation.  28  CFR  Part  31.  at 
§  31.303(f). 

|FR  Doc.  98-22415  Filed  8-19-98;  8:45  am] 

BILLING  CODE  4410-18-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP{OJJDP)-1188] 

RIN  1121-ZB25 

Program  Announcement, 
"Nonparticipating  State  Program, 
South  Dakota" 

AGENCY:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
ACTION:  Notice  of  issuance  of 
competitive  program  announcement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP), 
pursuant  to  the  provisions  of  section 
223(d)  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended,  42  U.S.C.  5601  et  seq.. 
(hereinafter  the  JJDP  Act),  is  issuing  a 
program  announcement  and  solicitation 
for  applications  from  nonprofit  agencies 
operating  statewide  in  the  State  of  South 
Dakota.  Because  of  non-compliance 
with  the  core  requirements  of  the  JJDP 
Act,  the  State  is  not  eligible  to  receive 
its  fiscal  year  (FY)  1997  and  1998 
Formula  Grants  program  allocations 
under  Part  B  of  Title  II  of  the  JJDP  Act, 
which  total  $1,200,000.  Eligible 
applicants  for  the  Nonparticipating 
State  Program  are  limited  to  private 
nonprofit  agencies  operating  statewide 
who  propose  innovative  service  delivery 
programs  designed  to  provide 
placement  alternatives  to  existing  secure 
confinement  placements  that  are  not 
consistent  with  the  core  requirements  of 
the  IJDP  Act.  Applicants  must  currently 
be  operating  in  the  State  and  their 
proposed  programs  must  directly  impact 
the  State  of  South  Dakota's  ability  to 
meet  the  core  requirements  of  the  JJDP 
Act.  The  successful  applicant  will  enter 
into  a  cooperative  agreement  with  OJJDP 
to  be  expended  over  a  two  year  period. 
Of  the  total  amount  available,  5960,000 
will  be  utilized  by  the  applicant  to 
contract  with  local  public  or  private 
nonprofit  agencies  for  local  communitv- 
based  placement  alternatives  to  adult 
jails  and  lockups  for  both  delinquent 
and  status  offender  populations,  with 


the  remaining  $240,000  retained  by  the 
applicant  to  manage  the  contracts  and 
provide  technical  assistance  to  and 
coordination  among  the  local 
contractors  funded  under  the 
Nonparticipating  State  Grant  Program. 
DATES:  Applications  under  this  program 
are  due  October  19.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  Gregory  C. 
Thompson,  State  Representative,  State 
Relations  and  Assistance  Division, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  810  7th  Street, 
NW.  Washington,  DC  20531,  (202)  307- 
5924.  E-Mail:  Thompson@ojp.usdoj.gov 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background 

A.  JJDP  Act  Statutory  Requirement 

Pursuant  to  section  223(d)  of  the  JJDP 
Act,  if  a  State  chooses  not  to  submit  a 
Formula  Grants  Program  plan,  fails  to 
submit  a  plan,  or  submits  a  plan  which 
does  not  meet  the  requirements  of  the 
JJDP  Act,  the  OJJDP  Administrator  shall 
endeavor  to  make  the  Formula  Grants 
program  fund  allotment,  under  section 
222(a)  of  the  JJDP  Act,  available  to 
private  nonprofit  agencies  within  the 
State.  The  funds  must  be  used  solely  for 
the  purpose(s)  of  achieving  compliance 
with  the  following  JJDP  Act  core 
requirements: 

1.  Section  223(a)(12)(A),  requires  that 
juveniles  who  are  charged  with  or  who 
have  committed  offenses  that  would  not 
be  criminal  if  committed  by  an  adult  or 
offenses  (other  than  an  offense  that 
constitutes  a  violation  of  a  valid  court 
order  or  a  violation  of  section  922(x)  of 
Title  18  or  a  similar  State  law),  or  alien 
juveniles  in  custody,  or  such 
nonoffenders  as  dependent  or  neglected 
children,  shall  not  be  placed  in  secure 
detention  facilities  or  secure 
correctional  facilities. 

2.  Section  223(a)(13),  provides  that 
juveniles  alleged  to  be  or  found  to  be 
delinquent,  and  those  within  the 
purview  of  section  223(a)(12)(A)  above, 
shall  not  be  detained  or  confined  in  any 
institution  in  which  they  have  contact 
with  adult  persons  incarcerated  because 
they  have  been  convicted  of  a  crime  or 
are  awaiting  trial  on  criminal  charges  or 
with  the  part-time  or  full-time  security 
staff  (including  management)  or  direct- 
care  staff  of  a  (collocated)  jail  or  lockup 
for  adults; 

3.  Section  223(a)(14)  provides  that  no 
juvenile  shall  be  detained  or  confined  in 
any  jail  or  lockup  for  adults,  except  that 
the  Administrator  shall  promulgate 
regulations  which  make  exceptions  with 
regard  to  the  detention  of  juveniles 
accused  of  nonstatus  offenses  who  are 
awaiting  an  initial  court  appearance 


pursuant  to  an  enforceable  State  law 
requiring  such  appearances  within 
twenty-four  hours  after  being  taken  into 
custody  (excluding  weekends  and 
holidays)  provided  that  such  exceptions 
are  limited  to  areas  that  are  in 
compliance  with  section  223(a)(13), 
above;  and 

a.  (1)  are  outside  a  Standard 
Metropolitan  Statistical  Area;  and 

(2)  have  no  existing  acceptable 
alternative  placement  available;  or 

b.  are  located  where  conditions  of 
distance  to  be  traveled  or  the  lack  of 
highway,  road,  or  other  ground 
transportation  do  not  allow  for  court 
appearances  within  24  hours,  so  that  a 
brief  (not  to  exceed  48  hours)  delay  is 
excusable;  or 

c.  are  located  where  conditions  of 
safety  exist  (such  as  severely  adverse, 
life-threatening  weather  conditions  that 
do  not  allow  for  reasonably  safe  travel), 
in  which  case  the  time  for  an 
appearance  may  be  delayed  until  24 
hours  after  the  time  that  such  conditions 
allow  for  reasonably  safe  travel. 

For  further  information  and 
explanation  of  regulatory  exceptions,  to 
the  provisions  of  section  223(a)(12)(A), 
(13)  and  (14),  see  the  OJJDP 
Consolidated  Regulation  (28  CFR  Part 
31),  31.303  (c-d)  substantive 
requirements.  Copies  of  the 
Consolidated  Regulation  may  be 
obtained  by  contacting  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  at  (202)  307-5924. 

B.  History 

The  State  of  South  Dakota  submitted 
compliance  monitoring  data  to  OJJDP,  in 
the  1996  Compliance  Monitoring 
Report,  which  demonstrated  a  failure  to 
achieve  compliance  with  sections 
223(a)(12)(A),  (13),  and  (14)  of  the  JJDP 
Act.  This  resulted  in  South  Dakota's 
failure  to  qualify  for  award  of  its  FY 
1997  and  FY  1998  Formula  Grants 
Program  allocations.  The  monitoring 
data  reflected: 

1.  South  Dakota  is  not  in  compliance 
with  the  deinstitutionalization  of  status 
offenders  requirement  of  section 
223(a)(12)(A)  of  the  JJDP  Act.  South 
Dakota's  150  reported  incidents  of 
noncompliance  resulted  in  a  rate  of 
37.69  per  100,000  juvenile  population. 
To  establish  full  compliance  with  de 
minimis  exceptions  to  section 
223(a)(12)(A)  of  the  JJDP  Act,  the  rate 
cannot  exceed  29.4  per  100,000  juvenile 
population. 

2.  South  Dakota  is  not  in  compliance 
with  section  223(a)(13)  of  the  JJDP  Act. 
The  1996  Compliance  Monitoring 
Report  reflected  65  violations  of  the 
sight  and  sound  separation  provision  of 
the  JJDP  Act.  Full  compliance  requires 
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either:  (1)  no  violations,  or  (2)  that  the 
instances  of  noncompliance  are  in 
violation  of  State  law  or  policy,  do  not 
constitute  a  pattern  or  practice,  are 
unlikely  to  recur,  and  tlie  State  has 
developed  £Ui  acceptable  plan  to 
eliminate  noncompliant  incidents. 
South  Dakota  did  not  meet  the 
eligibility  criteria  specified  above. 

3.  South  Dakota  is  not  in  compliance 
with  the  jail  and  lockup  removal 
requirement  of  section  223(a)(14)  of  the 
JJDP  Act.  South  Dakota  reported  262 
violations,  resulting  in  a  noncompliance 
rate  of  131.68  juveniles  per  100,000 
population.  The  maximum  de  minimis 
rate  is  no  more  than  9  per  100,000 
juvenile  population. 

The  State's  noncompliance  incidents 
can  be  directly  attributed  to  the  passage 
of  South  Dakota  State  law  26-7(a)26, 
which  took  effect  July  1.  1996.  This  law 
permits  apparent,  alleged,  or 
adjudicated  Children  In  Need  of 
Services  (CHINS)  between  the  ages  of 
fourteen  and  seventeen  years  to  be  held 
in  an  adult  jail  or  lockup  for  up  to  seven 
days  and  defines  separation  from  adult 
prisoners  in  terms  of  physical 
sepeiration  only.  The  South  Dakota 
legislature  also  passed  SB41  during  the 
1998  legislative  session.  This  new  law 
permits  the  commitment  of  adjudicated 
CHINS  offenders  to  the  Department  of 
Corrections  secure  training  centers.  This 
legislation,  scheduled  to  take  effect  July 
1,  1998,  can  be  expected  to  move  South 
Dakota  further  out  of  compliance  with 
the  JJDP  Act  core  requirements. 

C.  Problems  To  Be  Addressed 

South  Dakota  has  not  been  able  to 
successfully  address  the  core 
requirements  of  the  JJDP  Act  due  to 
State  laws  that  sanction  violations,  a 
lack  of  local  policies  that  promote  the 
coordination  of  available  resources,  and 
a  limited  number  of  alternative 
resources  available  to  communities. 
Local  jurisdictions,  therefore,  are  using 
secure  facilities  to  detain  or  confine 
juveniles  in  a  manner  inconsistent  with 
sections  223(a)(12)(13),  and  (14)  for  a 
number  of  reasons: 

1.  The  lack  of  policies  regarding  the 
issues  of  juveniles  in  secure 
confinement  consistent  with  section 
223(a)(13)  and  (14),  and  the  secure 
confinement  of  status  offender  juveniles 
in  violation  of  section  223(a)(12)(A)  of 
the  JJDP  Act; 

2.  The  lack  of  coordination  and 
cooperation  among  juvenile  justice 
system  agencies  including  schools,  law 
enforcement,  prosecution,  the  judiciary, 
jails,  corrections,  public  and  private 
service  providers,  and  local  public 
interest  groups,  which  contributes  to 
placement  of  juveniles  in  jails  and 


lockups  that  violate  the  section 
223(a)(12)(A),  (13),  and  (14)  of  the  JJDP 
Act; 

3.  The  lack  of  a  flexible  network  of 
services  and  programs  that  is  responsive 
to  local  jurisdiction's  needs  and 
capabilities.  This  network  should  focus 
upon  jurisdictions  with  the  most 
difficult  barriers  to  meeting  the  core 
requirements  of  the  JJDP  Act;  and 

4.  The  lack  of  alternative  services 
which  can  be  sustained  over  time  with 
local  resources  including,  but  not 
limited  to: 

a.  availability  of  appropriate  secure 
juvenile  facilities  for  the  detention  of 
juvenile  criminal-type  offenders; 

b.  intensive  supervision  in  a  child's 
home  as  a  placement  alternative  and  use 
of  home  detention,  including  electronic 
monitoring; 

c.  emergency  foster  care,  shelter  care, 
group  care,  and  independent  living 
arrangements;  and 

d.  crisis  intervention  services,  short- 
term  residential  crisis  intervention 
programs,  and  non-secure  holdovers 
that  can  be  used  for  conflict  mediation, 
emergency  holding,  and  provision  of 
emergency  attention  for  youth  with 
physical  or  emotional  problems. 

II.  Program  Goals  and  Objectives 

In  accordance  with  section  223(d)  of 
the  JJDP  Act,  the  goal  of  this  program  is 
to  assist  South  Dakota  in  developing  a 
range  of  secure  and  nonsecure 
alternatives  and  revising  associated 
policies  to  move  the  State  toward 
compliance  with  section  223(a)(12)(A). 
the  deinstitutionalization  of  status 
offenders  and  nonoffenders,  section 
223(a)(13),  the  separation  of  juveniles 
fi-om  adults  in  adult  jails  and  lockups, 
and  section  223(a)(14),  the  removal  of 
juveniles  from  adult  jails  and  lockups 
requirements.  To  achieve  these  goals, 
and  thus  ensure  a  fair  and  effective 
system  for  juvenile  custody,  applicants 
must  provide  each  of  the  following: 

A.  A  succinct  statement  describing  an 
understanding  of  the  goals  and 
objectives  of  the  program. 

B.  A  problem  statement  to  include  a 
discussion  of  the  applicant's 
understanding  of: 

1.  State  laws  impacting  the  placement 
of  juveniles  in  adult  jails  and  lockups 
and  status  offenders  and  non-offenders 
in  secure  detention  or  correctional 
facilities,  and  the  issues  surrounding  the 
removal  of  such  juveniles  fi-om  the 
facilities; 

2.  What  the  monitoring  data  indicates 
about  the  multiple  jurisdictions' 
compliance  in  relation  to  the 
measurable  core  requirements  of  the 
JJDP  Act  where  the  applicant  is 
proposing  to  contract  for  the 


development  of  alternative  placements 
to  adult  jails  and  lockups; 

3.  State  legislative,  judicial  and 
executive  branch  activities  related  to 
supervision  and  protection  of  status 
offenders  and  non-offenders  and  jail 
removal; 

4.  How  the  applicant  plans  to  impact, 
in  measurable  terms,  the  goal  of  meeting 
the  core  requirements  of  the  JJDP  Act,  in 
South  Dakota,  by  providing  community- 
based  alternative  placements  to  adult 
jails  and  lockups;  and 

5.  The  applicant's  ability  to  establish 
and  maintain  a  working  relationship 
with  the  South  Dakota  State  Advisory 
Group  (SAG),  and  the  South  Dakota 
Department  of  Corrections  in  order  to 
enhance  the  project's  impact  on  the 
effort  within  the  State  to  meet  the  JJDP 
Act  core  requirements. 

C.  Program  Strategy 

OJJDP  anticipates  entering  into  a 
cooperative  agreement  with  an 
applicant  to  contract  for  community- 
based  placement  alternatives  to  adult 
jails  and  lockups  and  provide  technical 
assistance  to,  and  coordination  among, 
multiple  service  providers  involved  in 
the  Nonparticipating  State  Program. 

Applicants  should  describe  the 
proposed  approach  and  timeline  for 
achieving  program  goals  and  objectives. 
The  timeline  needs  to  address  the 
development  of  policies  and 
procedures,  a  training  plan  for  project 
employees,  a  plan  for  the  provision  of 
program  services,  and  public  awareness 
efforts  on  the  core  requirements  of  the 
JJDP  Act.  A  discussion  of  how  the  goals 
and  objectives  of  the  program  will  be 
accomplished,  a  description  of  the 
products  to  be  prepared,  and  other 
anticipated  outcomes  should  also  be 
included.  A  plan  for  assessing  the 
effectiveness  of  the  overall  program 
must  be  described. 

The  selected  recipient  will  be 
expected  to  establish  and/or  maintain  a 
working  relationship  with  the  South 
Dakota  SAG  and  the  South  Dakota 
Department  of  Corrections.  In  order  to 
have  the  greatest  impact  on  advancing 
the  effort  within  the  State  to  meet  the 
JJDP  Act  core  requirements,  the 
recipient  will  be  expected  to  use  the 
most  recent  monitoring  data  available  in 
making  site  selections  for  the 
establishment  of  community-based 
alternatives  to  adult  jails  and  lockups. 

The  apphcant  must  describe  in  detail 
how  the  proposed  strategy  will: 

1.  Provide  technical  assistance  to  the 
contractors  providing  community-based 
placement  alternatives  to  adult  jails  and 
lockups  on  program  implementation 
and  evaluation; 
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2.  Provide  coordination  among 
contractors  participating  in  the 
Nonparticipating  State  Grant  program  to 
ensure  that  the  individual  and  collective 
efforts  are  enhancing  the  State's  ability 
to  meet  the  core  requirements  of  the 
JJDP  Act; 

3.  Undertake  a  public  information 
effort  to  inform  public  officials  and 
citizens  about  the  core  requirements  of 
the  IJDP  Act  and  best  practices  in 
juvenile  justice  and  delinquency 
prevention  programming. 

4.  Establish  or  maintain  an  ongomg 
working  relationship  with  the  South 
Dakota  SAG  and  South  Dakota 
Department  of  Corrections. 

D.  Program  Implementation  Plan 

.Applicants  should  prepare  a  plan, 
including  timelines  and  milestones,  that 
outlines  the  major  activities  involved  in 
implementing  the  program  and  describe 
how  they  will  allocate  available 
resources  to  implement  the  program  and 
how  the  program  will  be  managed. 

E.  Organizational  Capability 

Applicants  must  demonstrate  that 
they  are  eligible  to  compete  for  an 
award  on  the  basis  of  eligibility  criteria 
established  in  this  solicitation. 

1.  Organizational  Experience 

Applicants  must  concisely  describe 
their  experience  with  respect  to  the 
eligibility  criteria  described  in  Section 
IV.  Applicants  must  demonstrate  how 
their  experience  and  capabilities  will 
enable  them  to  achieve  the  goals  and 
objectives  of  this  initiative. 

2.  Capability  of  Working  With  Other 
Organizations  in  the  State 

Applicants  must  demonstrate  that 
they  have  discussed  this  program  with 
local  and  State  elected  public  officials 
or  their  staffs,  the  South  Dakota 
Department  of  Corrections,  key  decision 
makers  in  the  juvenile  justice  system 
such  as  juvenile  court  judges, 
associations  of  those  involved  in 
juvenile  justice,  the  boards  of  public 
and  private  youth  service  providers,  the 
South  Dakota  SAG,  and  other  groups 
whose  cooperation  or  participation  is 
essential  to  the  success  of  the  program. 
The  applicant  must  describe  how  it  will 
be  able  to  obtain  the  aforementioned 
cooperation  or  participation. 

3.  Financial  Capability 

In  addition  to  the  assurances  provided 
in  Part  V,  Assurances  (OfP  Form  4000/ 
3),  OJP  procedures  require  private 
nonprofit  applicants  to  demonstrate  that 
their  organization  has  or  can  establish 
fiscal  controls  and  accounting 
procedures  which  assure  that  Federal 


funds  available  under  this 
announcement  are  disbursed  and 
accounted  for  properly. 

OJP  procedures  require 
nongovernmental  applicants  having  no 
recent  history  with  OJP,  to  complete  a 
financial  capability  questionnaire.  This 
questionnaire  must  be  completed  by  an 
independent  auditor  and  submitted  to 
the  awarding  agency  before  the  award  is 
made.  Copies  of  the  form  (Accounting 
System  and  Financial  Capability 
Questionnaire — OJP  Form  7120/1)  will 
be  provided  with  the  materials  as 
described  in  Section  V,  and  must  be 
prepared  and  submitted  along  with  the 
application. 

III.  Dollar  Amount  and  Duration 

A.  The  budget  and  project  period  for 
this  program  will  be  two  years  (from  the 
date  of  award).  A  cooperative  agreement 
in  the  amount  of  Si. 200. 000  is  available 
from  fiscal  years  1997  and  1998 
Formula  Grant  funds  reallocated  for 
award  under  the  Nonparticipating  State 
Program  on  a  competitive  basis  to  a 
statewide  private  nonprofit  agency 
currently  operating  in  South  Dakota.  Of 
this  amount,  $960,000  will  be  available 
to  contract  for  local  community-based 
placement  alternatives  to  adult  jails  and 
lockups  for  both  delinquent  and  status 
offender  populations,  with  the 
remaining  $240,000  available  to  manage 
the  contracts  and  provide  technical 
assistance  to,  and  coordination  among, 
the  contract  recipients.  The  recipient 
will  be  required  to  make  available  to 
Indian  Tribes,  at  a  minimum,  the  same 
amount  that  the  State  of  South  Dakota 
would  have  been  required  to  pass- 
through  to  Tribes  under  section 
223(a)(5)(C)  of  the  JJDP  Act.  ($68,845) 
The  Financial  assistance  provided 
under  this  program  requires  no 
matching  contribution  in  accordance 
with  Part  C  of  Title  II  of  the  JJDP  Act. 
except  as  provided  under  B.,  below. 

B.  No  more  than  one-fourth  of  the 
funds  received  by  a  public  or  private 
organization  may  be  used  for 
construction  or  renovation  purposes. 
Use  of  funds  for  construction  is  limited 
to  innovative,  community-based 
facilities  for  fewer  than  20  persons  and 
must  be  approved  in  advance  by  OJJDP. 
All  construction  funds  must  be  matched 
dollar-for-doUar,  in  cash,  by  the  local 
jurisdiction. 

IV.  Eligibility  Criteria 

Applications  are  invited  from  private 
nonprofit  agencies  operating  statewide 
in  the  State  of  South  Dakota  that  agree 
to  operate  their  programs  and  services, 
whether  or  not  supported  with  Federal 
grant  funds,  in  a  manner  consistent  with 
the  JJDP  Act  core  requirements  and,  can 


demonstrate  knowledge  and  experience 
in  developing  and/or  implementing 
programs  and  projects  statewide  and  at 
the  local  level.  To  be  eligible  for 
consideration,  an  applicant  must 
address  the  followijig: 

A.  An  understanding  of  the  intent  of 
the  statutory  requirements  of  the  JJDP 
Act  and  the  general  approaches  for 
implementing  the  requirements  at  the 
local  level; 

B.  Knowledge  of,  and  experience 
with,  juvenile  justice  systems,  local 
jails,  lockups,  and  secure  juvenile 
detention  facilities,  the  specific 
problems,  strategies,  and  program 
alternatives  necessary  to  achieve  the 
objectives  of  this  program,  ability  to  use 
monitoring  data  specific  to  targeted 
jurisdictions  to  indicate  the  project's 
impact  on  JJDP  Act  compliance,  and  the 
ability  to  provide  community-based 
alternative  placements  to  adult  jails  and 
lockups: 

C.  Capability  to  develop  management 
and  fiscal  systems  necessary  for  the 
proper  administration  of  Federal  funds; 

D.  Capability  to  fulfill  the  activities 
and  responsibilities  identified  in  the 
Program  Strategy  section  of  this 
announcement; 

E.  Capability  to  work  effectively  with 
local  and  State  elected  public  officials. 
South  Dakota  Department  of  Corrections 
officials,  key  decision  makers  in  the 
juvenile  justice  system,  boards  of  public 
and  private  youth  service  providers,  and 
the  South  Dakota  SAG  which  exists 
within  the  State  for  the  purpose  of 
achieving  the  objectives  of  this  program; 

F.  Capability  to  analyze  project 
impact  in  light  of  monitoring  data 
specific  to  jurisdictions  that  have 
reported  high  numbers  of  noncompliant 
incidents; 

G.  Provide  an  explanation  of  how  all 
their  agency  programs  and  services  will 
operate  in  a  manner  consistent  with  the 
core  requirements  of  the  JJDP  Act; 

H.  Provide  a  discussion  of  the  status 
of  the  State  with  regard  to 
deinstitutionalization  of  status  and 
nonoffenders,  separation  of  juveniles 
and  adults  in  secure  custody,  and 
removal  of  juveniles  from  adult  jails  and 
lockups  in  accordance  with  the 
requirements  of  the  JJDP  Act  and 
OJJDP's  implementing  regulations;  and 

I.  Capability  to  develop,  submit  for 
approval,  and  utilize  approved  policies 
and  procedures  for  the  implementation 
of  community-based  services  and 
placement  options  programs,  a  timeline 
for  development  of  the  policies  and 
procedures,  a  training  plan  for  project 
employees,  a  timetable  for  the  provision 
of  program  services,  and  a  strategy  to 
educate  the  public  about  the  program 
and  solicit  community  support  for  the 
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proposed  community-based  placement 
alternatives. 

The  applicant  must  describe  how  the 
provision  of  the  proposed  services  will 
directly  impact,  in  measurable  terms, 
the  State's  ability  to  meet  the  core 
requirements  of  the  JJDP  Act. 

V.  Program  Application  Requirements 

Only  applicants  who  agree  to  operate 
in  a  manner  consistent  with  the  core 
requirements  of  the  JJDP  Act  and  that 
provide  an  assurance  that  they  will 
work  toward  the  goal  of  bringing  the 
State  into  compliance  with  the  core 
requirements  of  the  JJDP  Act  will  be 
eligible  for  an  award.  All  applicants 
must  submit  a  completed  Standard 
Form  424,  Application  for  Federal 
Assistance;  Standard  Form  424A, 
Budget  Information;  OJP  Form  4000/3, 
Program  Narrative  and  Assurances;  and 
OJP  Form  4061/6,  Certifications.  All 
applications  must  include  the 
information  required  by  this  specific 
solicitation  and  the  Standard  Form  424. 
The  narrative  must  not  exceed  35  pages 
in  length  (excluding  forms,  assurances, 
and  appendixes)  and  must  be  submitted 
on  8V2  by  11-inch  paper,  double  spaced 
on  one  side  of  the  paper  in  a  standard 
12-point  font.  This  is  necessary  to 
maintain  fair  and  uniform  standards 
among  all  applicants.  If  the  narrative 
does  not  conform  to  these  standards, 
OJJDP  will  deem  the  application 
ineligible  for  consideration. 

The  SF— 424  must  appear  as  a  cover 
sheet  for  the  entire  application.  The 
project  summary  should  follow  the  SF- 
424.  All  other  forms  must  then  follow. 
Applicants  must  sign:  OJP  forms  4000/ 
3  and  4061/6,  Certifications  Regarding 
Lobbying;  Debarment,  Suspension  and 
other  Responsibility  Matters;  and  Drug- 
Free  Workplace  Requirements.  The 
applicant's  signature  on  this  form 
provides  for  compliance  with 
certification  requirements  under  28  CFR 
Part  69,  "New  Restrictions  on 
Lobbying"  and  28  CFR  Part  67, 
"Government-wide  Debarment  and 
Suspension  (Nonprocurement)  and 
Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants)."  The 
certifications  shall  be  treated  as  a 
material  representation  of  fact  upon 
which  reliance  wall  be  placed  when  the 
Department  of  Justice  determines  to 
award  the  covered  transaction,  grant,  or 
cooperative  agreement.  Applicants  are 
requested  to  submit  the  original  signed 
application  (SF-424)  and  two  copies  to 
OJJDP. 

Applicants  that  are  receiving  other 
funds  in  support  of  the  proposed 
activity  should  identify  other 
organizations  that  wrill  provide  financial 
assistance  to  the  program  and  indicate 


the  amount  of  funds  to  be  contributed 
during  the  program  period.  Provide  the 
title  of  the  project,  name  of  the  public 
and  private  grantor,  and  amount  to  be 
contributed  during  the  program  period. 
Give  a  brief  description  of  the  program. 
In  addition  to  the  above  requirements, 
the  following  information  should  be 
included  in  the  application. 

If  this  program  is  closely  related  to  a 
project  supported  by  funds  awarded  by 
another  agency,  the  following 
information  must  be  provided  : 

A.  A  list  of  the  names  of  any 
organizational  units  that  will  assist  in 
any  part  of  this  other  particular  program 
activity. 

B.  The  title  of  the  other  project,  the 
name  of  the  public  or  private  grantor, 
and  the  amounts  requested  or  to  be 
contributed  during  this  program/budget 
period. 

C.  A  brief  description  of  the  program. 
Applications  and  copies  must  be  sent 

to  the  following  addressiGregory  C. 
Thompson,  State  Representative,  Office 
of  Juvenile  Justice  and  Delinquency, 
Prevention,  SRAD,  810  7th  Street,  NW, 
8th  Floor.Washington,  D.C.  20531. 

OJJDP  will  notify  applicants  in 
writing  that  their  applications  have  been 
received.  Subsequently,  applicants  will 
be  notified  by  letter  as  to  the  decision 
made  regarding  whether  or  not  their 
submission  has  been  selected  for 
funding. 

When  submitting  joint  applications 
with  more  than  one  organization,  the 
relationships  among  the  parties  must  be 
set  forth  in  the  application.  As  a  general 
rule,  organizations  that  describe  their 
working  relationship  as  primarily 
cooperative  or  collaborative  when 
developing  products  and  delivering 
services  will  be  considered  co- 
applicants.  In  the  event  of  a  co- 
applicant  submission,  one  co-applicant 
must  be  designated  the  payee  and,  as 
such,  will  receive  and  disburse  project 
funds  and  be  responsible  for  the 
supervision  and  coordination  of  the 
activities  of  the  other  co-applicant. 
Under  this  arrangement,  each 
organization  would  agree  to  be  jointly 
and  separately  responsible  for  all  project 
funds  and  services.  Each  co-applicant 
must  sign  the  SF-424  and  indicate  their 
acceptance  of  the  conditions  of  joint  and 
separate  responsibility  with  the  other 
co-applicant. 

All  procurement  transactions, 
whether  negotiated  or  competitively  bid 
and  v«thout  regard  to  dollar  value,  shall 
be  conducted  in  a  manner  so  as  to 
provide  maximum  open  and  free 
competition.  All  sole  source 
procurement  in  excess  of  $100,000  must 
receive  prior  approval  of  the  awarding 
agency. 


VL  Procedures  and  Criteria  for 
Selection 

All  applicants  will  be  evaluated  and 
rated  by  an  OJJDP  staff  panel  according 
to  general  selection  criteria  below. 
Selection  criteria  determine  each 
applicant's  responsiveness  to  minimum 
program  application  requirements, 
organizational  capability,  and 
thoroughness  and  innovativeness  in 
responding  to  strategic  issues  related  to 
project  implementation.  OJJDP  staff 
reviewers  will  use  the  following  criteria 
to  rate  applications. 

A.  Statement  of  the  Problem.  (20 
points)  The  applicant  includes  a  clear, 
concise  statement  of  the  problem 
addressed  in  this  program. 

B.  Definition  of  Objectives.  (20  points) 
The  goals  and  objectives  are  clearly 
defined  and  the  objectives  are  clear, 
measurable,  and  attainable. 

C.  Project  Design.  (20  points)  The 
project  design  is  sound  and  constitutes 
an  effective  approach  to  meeting  the 
goals  and  objectives  of  this  program  and 
impacting  the  State's  ability  to  meet  the 
core  requirements  of  the  JJDP  Act.  The 
design  provides  a  detailed 
implementation  plan  with  a  timeline 
that  indicates  significant  milestones  in 
the  project,  due  dates  for  products,  and 
the  nature  of  the  products  to  be 
submitted.  The  design  contains  program 
elements  directly  linked  to  the 
achievement  of  the  project. 

D.  Management  Structure.  (15  points) 
The  project's  management  structure  and 
staffing  is  adequate  to  successfully 
implement  and  complete  the  project. 
The  management  structure  for  the 
project  is  consistent  with  the  project 
goals  and  tasks  described  in  the 
application.  The  application  explains 
how  the  management  structure  and 
staffing  assignments  are  consistent  with 
the  needs  of  the  program. 

E.  Organizational  Structure.  (15 
points)  The  appliceuit  organization's 
potential  to  conduct  the  project 
successfully  is  documented.  AppUcant 
demonstrates  knowledge  of  and 
experience  in  the  juvenile  justice  field. 
Applicant  demonstrates  that  staff 
members  have  sufficient  substantive 
expertise  and  technical  experience. 
Applications  will  be  judged  on  the 
appropriateness  of  the  position 
descriptions,  required  qualifications, 
and  staff  selection  criteria. 

F.  Reasonableness  of  Costs.  (10 
points)  Budgeted  costs  are  reasonable, 
allowable,  and  cost  effective  for  the 
activities  proposed,  and  are  directly 
related  to  the  achievement  of  the 
program  objectives.  All  costs  are 
justified  in  a  budget  narrative  that 
explains  how  costs  are  determined. 
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OJJDP  staff  review  recommendations 
are  advisory  only  and  the  final  award 
decision  will  be  made  by  the 
Administrator.  OJJDP  will  negotiate 
specific  terms  of  the  award  with  the 
selected  applicant. 

VII.  Audit  Requirements 

State  and  local  governments, 
nonprofit  organizations,  and  institutions 
of  higher  education  are  governed  by 
OMB  Circular  A-133,  as  amended. 
Whether  an  audit  is  required  under  this 
circular  is  dependent  upon  the  amount 
of  Federal  funds  that  are  expended 
during  the  recipient's  fiscal  year.  If  the 
organization  expends  5300,000  or  more 
per  year  in  Federal  funds,  the 
organization  shall  have  a  single  audit 
conducted  in  accordance  with  the  OMB 
Circular  A-133. 

VIII.  Civil  Rights  Compliance 

A.  All  recipients  of  OJJDP  assistance 
including  any  contractors,  must  comply 
with  the  nondiscrimination 
requirements  of  the  Juvenile  Justice  and  ■ 
Delinquency  Prevention  Act  of  1974,  as 
amended;  Title  VI  of  the  Civil  Rights 
Act  of  1964;  section  504  of  the 
Rehabilitative  Act  of  1973  as  amended; 
Title  IX  of  the  Education  Amendments 
of  1972;  the  Age  Discrimination  Act  of 
1975;  and  the  Department  of  Justice 
Nondiscrimination  Regulations  (28  CFR 
part  42,  subparts  C,  D,  E,  and  G). 

B.  In  the  event  a  Federal  or  State  court 
or  administrative  agency  makes  a 
finding  of  discrimination,  after  a  due 
process  hearing,  on  the  grounds  of  race, 
color,  religion,  national  origin  or  sex 
against  a  recipient  of  funds,  the 
recipient  will  forward  a  copy  of  the 
finding  to  the  Office  for  Civil  Rights 
(OCR)  of  the  Office  of  Justice  Programs. 

C.  Applicants  shall  maintain  and 
submit  to  OJJDP  upon  request,  timely, 
complete  and  accurate  data  establishing 
the  fact  that  no  person  or  persons  will 
be  or  have  been  denied  or  prohibited 
from  participation  in,  benefits  of.  or 
denied  or  prohibited  from  obtaining 
employment  in  connection  with  any 
program  activity  funded  in  whole  or  in 
part  with  funds  made  available  under 
this  program  because  of  their  race, 
national  origin,  sex,  religion,  handicap 
or  age.  In  the  case  of  any  program  under 
which  the  primary  recipient  of  Federal 
funds  extends  financial  assistance  to 
any  other  recipient  or  contracts  with 
any  other  person(s)  or  group(s)  shall 
also  submit  such  compliance  reports  to 
the  primary  recipient  as  may  be 
necessary  to  enable  the  primary 
recipient  to  assure  its  civil  rights 
compliance  obligations  under  a  grant 
award. 


IX.  Immigration  and  Naturalization 
Service  Requirements 

Organizations  funded  under  the  South 
Dakota  Nonparticipating  State  Program 
must  agree  to  complete  and  keep  on  file, 
as  appropriate,  the  Immigration  and 
Naturahzation  Service  Employment 
Eligibility  Form  (1-9).  This  form  is  to  be 
used  by  the  recipient  of  Federal  funds 
to  verify  that  persons  employed  by  the 
recipient  are  eligible  to  work  in  the 
United  States. 

X.  Submission  Requirements 

This  program  announcement  is  a 
request  for  proposals  from  nonprofit 
agencies  operating  statewide  in  the  State 
of  South  Dakota.  The  applications  and 
necessary  forms  will  be  provided  upon 
request  by  calling  (202)  307-5924. 
Applicants  must  submit  an  original 
signed  application  and  two  copies  to 
OJJDP. 

Applications  must  be  received  by 
mail  or  hand  delivered  to  OJJDP  by  5:00 
p.m.  EST  October  19,  1998.  Those 
applications  sent  by  mail  should  be 
addressed  to:  SRAD/OJJDP,  United 
States  Department  of  Justice,  810  7th 
Street.  N\V,  8th  Floor.  Washington.  DC 
20531.  Hand  delivered  applications 
must  be  taken  to  the  SRAD.  8th  Floor. 
810  7th  Street.  NW,  Washington,  DC 
between  the  hours  of  8:00  a.m.  and  5:00 
p.m.  except  Saturdays,  Sundays  or 
Federal  holidays. 
Shay  Bilchik, 

Administrator.  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 

Appendix — Definitions  of  Terms 

1.  Adult  jail.  A  locked  facility 
administered,  by  State,  county,  or  local  law 
enforcement  and  public  or  private 
correctional  agencies.  The  purpose  of  such 
facility  is  to  detain  adults  charged  with 
violating  criminal  law  pending  trial. 
Facilities  used  to  hold  convicted  adult 
criminal  offenders,  usually  sentenced  for  less 
than  one  year,  are  also  considered  adult  jails. 

2.  Adult  lockup.  Similar  to  an  adult  jail 
e.xcept  that  an  adult  lockup  is  generally  a 
municipal  or  police  facility  of  a  temporary 
nature  which  does  not  hold  persons  after 
they  have  been  formally  charged. 

3.  Criminal-type  offender.  A  juvenile 
offender  who  has  been  adjudicated  for 
conduct  which  would,  under  the  law  of  the 
jurisdiction  in  which  the  offense  was 
committed,  be  a  crime  if  committed  by  an 
adult  (i.e.  a  criminal-type  offense). 

4.  Accused  juvenile  offender.  A  juvenile  on 
whom  a  petition  has  been  fded  in  the 
juvenile  court  or  other  action  has  occurred 
alleging  that  such  juvenile  is  a  juvenile 
offender,  (i.e.,  a  criminal-type  offender  or  a 
status  offender),  but  no  final  adjudication  has 
been  made  by  the  juvenile  court. 

5.  Adjudicated  juvenile  offender.  A 
juvenile  who  the  juvenile  court  has 
determined  through  an  adjudicative 


procedure  is  a  juvenile  offender,  (i.e..  a 
criminal-type  offender  or  a  status  offender). 

6.  Facility.  A  place,  an  institution,  a 
building  or  part  thereof,  a  set  of  buildings  or 
an  area,  whether  or  not  enclosing  a  building 
or  set  of  buildings,  that  is  used  for  the  lawful 
custody  and  treatment  of  juveniles  and  that 
may  be  owned  and/or  operated  by  public  and 
private  agencies. 

7.  Juvenile  offender.  An  individual  within 
a  juvenile  court's  jurisdiction  for  purposes  of 
adjudication  and  treatment  based  on  age  and 
offense  limitations  as  defined  by  State  law 
(i.e.,  a  criminal-type  offender  or  a  status 
offender). 

8.  Lawful  custody.  The  exercise  of  care, 
supervision  and  control  over  a  juvenile 
offender  or  non-offender  pursuant  to  the 
provisions  of  the  law,  a  judicial  order  or 
decree. 

9.  Non-offender.  A  juvenile  who  is  subject 
to  the  jurisdiction  of  the  juvenile  court — 
usually  under  abuse,  dependency,  or  neglect 
statutes — for  reasons  other  than  legally 
prohibited  conduct  of  the  juvenile. 

10.  Nonparticipating  State.  A  State  which 
chooses  not  to  submit  a  plan,  fails  to  submit 
a  plan,  or  submits  a  plan  which  does  not 
meet  the  requirements  of  section  223  of  the 
JJDP  Act  and  thus  is  not  participating  in  the 
Formula  Grants  Program  authorized  by  Part 
B  of  Title  II  of  the  JJDP  Act  for  a  particular 
fiscal  year;  or  a  State  found  ineligible  to 
receive  program  funds  because  of  failure  to 
achieve  or  maintain  substantial  compliance 
with  the  JJDP  Act,  its  implementing 
regulation  (28  CFR  Part  23),  or  a  plan  or 
application  submitted  pursuant  to  Part  B  of 
Title  II  of  the  JJDP  Act. 

11.  Secure.  As  used  to  define  a  detention 
or  correctional  facility  this  term  describes 
residential  facilities  which  include 
construction  fixtures  designed  to  physically 
restrict  the  movements  and  activities  of 
persons  in  custody  such  as  locked  rooms  and 
buildings,  fences,  or  other  physical 
structures.  It  does  not  include  facilities 
where  physical  restriction  of  movement  or 
activity  is  provided  solely  through  facility 
staff 

12.  Status  offender.  A  juvenile  offender 
who  has  been  charged  with  or  adjudicated  for 
conduct  which  would  not,  under  the  law  of 
the  jurisdiction  in  which  the  offense  was 
committed,  be  a  crime  if  committed  by  an 
adult. 

13.  Valid  Court  Order.  The  term  means  a 
court  order  given  by  a  juvenile  court  judge 
to  a  juvenile  who  was  brought  before  the 
court  and  made  subject  to  a  court  order;  who 
received,  before  the  issuance  of  such  order, 
the  full  due  process  rights  guaranteed  to  such 
juvenile  by  the  Constitution  of  the  United 
States;  and  with  respect  to  whom  an 
appropriate  public  agency,  before  the 
issuance  of  such  order — 

(i)  reviewed  the  behavior  of  such  juvenile 
and  the  circumstances  under  which  such 
juvenile  was  brought  before  the  court  and 
made  subject  to  such  order; 

(ii)  determined  the  reasons  for  the  behavior 
that  caused  such  juvenile  to  be  brought 
before  the  court  and  made  subject  to  such 
order;  and 

(iii)  determined  that  all  dispositions 
(including  treatment),  other  than  placement 
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in  a  secure  detention  facility  or  a  secure 
correctional  facility,  have  been  exhausted  or 
are  clearly  inappropriate. 

The  requirements  for  using  the  valid  court 
order  exception  can  be  found  in  the  Formula 
Grants  Regulation,  28  CFR  Part  31,  at 
§  31.303(f). 

[PR  Doc.  98-22416  Filed  8-19-98;  8:45  am] 

BILLING  CODE  4410-18-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,363  and  NAFTA-02283] 

Dana  Corporation  Marion  Forge 
Division  Marion,  OH;  Notice  of 
Termination  of  Investigation  on 
Reconsideration 

On  July  6,  1998,  the  Department 
issued  a  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  applicable  to 
workers  of  the  subject  firm.  The  notice 
was  published  in  the  Federal  Register 
on  July  24,  1998  (63  FR  39905). 

By  letter  of  July  27,  1998,  the 
petitioners,  comprised  of  a  company 
official  and  Local  1667  of  the 
Boilermakers  International  Union,  have 
requested  that  the  reconsideration  be 
withdrawTi  because  there  are  no 
displaced  workers  at  the  Marion,  Ohio 
plant. 


Consequently,  further  investigation  in 
this  case  would  service  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  D.C..  this  14th  dav 
of -August  1998. 

Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  98-22436  Filed  8-19-^8;  8:45  am] 
BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182).  hereinafter  called 
(NAFTA-TAA).  have  been  filed  with 
State  Governors  under  Section  250(b)(1) 
of  Subchapter  D.  Chapter  2.  Title  II,  of 
the  Trade  Act  of  1974.  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Acting  Director  of  the 
Office  Trade  Adjustment  Assistance 
(OTAA).  Employment  and  Training 
.•\dministration  (ET,^).  Department  of 
Labor  (DOL).  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 

Appendix 


paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor  s  actions 
and  the  Labor  Departments 
investigations  are  to  determine  whether 
the  workers  separated  from  emplovmnnt 
after  December  8.  1993  (date  of 
enactment  of  Public  Law  103-1 82J  are 
eligible  to  apply  for  NAFT.A-T.\A  under 
Subchapter  D  of  the  Trade  .Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  ma\ 
request  a  public  hearing  with  the  .\cting 
Director  of  OTAA  at  the  US 
Department  of  Labor  (DOL)  in 
Washington,  DC  provided  such  request 
IS  filed  in  writing  with  the  Acting 
Director  of  OT.-^.A  not  later  than 
September  3.  1998. 

.Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
sub)ect  matter  of  the  petitions  to  the 
.Acting  Director  of  OTA.A  at  the  address 
shown  below  not  later  than  Septem.ber 
3,  1998 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  .Acting  Director.  OT.A.A.  ET.A.  DOL. 
Room  C-4318.  200  Constitution 
.Avenue,  N\V..  Washington  DC  20210 

Signed  at  Washington.  DC  this  13th  day  of 
.Angus!.  1998- 

Grant  D  Beale. 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 


Subject  firm 


Gillette  Company  (The)  (USWA)  

Megas  Beauty  Care  (Co.) 

Escalator  Handrail  USA  (Wkrs)  

J.C.  Viramontes  (Wkrs)  

Western  Reserve  Products  (Wkrs)  

Meyer  Tomatoes  (IBT)  

VF  Knitwear  (Co.)  

Gateway  Sportswear  (Wkrs) 

Rotadyne  (Wkrs)  

Sheldahl  (Wkrs)  

Paper  Magic  Group  (The)  (Wkrs)  

Breed  Technologies  (Co.) 

Breed  Technologies  (Co.) 

Breed  Technologies  (Co.)  

Independent  Order  of  Foresters  (Wkrs) 
U.S.  Timber  (Wkrs)  

VF  Knitwear  (Co.)  

VF  Knitwear  (Co.)  

Garland  Commercial  Industries  (Co.)  .. 
Toroplast  (Wkrs)  


Location 


Date  re- 
ceived at 
Governor's 
office 


Janesville,  Wl  04/27/1998 

Sparks,  NV I  03/31/1998 

Orchard  Park,  NY  04/30/1998 

El  Paso,  TX 04/30/1998 

Gallatin,  TN  I  04/23/1998 

King  City,  CA  '  04/27/1998 


Hillsvllle,  VA  

Masontown,  PA 


05/04/1998 
05/01/1998 


Lancaster,  NY  (    05/01/1998 


Aberdeen,  SD  .. 
Scranton,  PA  .... 
Brownsville,  TX 

El  Paso,  TX  

Douglas,  AZ  

San  Diego,  CA  . 
Boise,  ID  


Bakersville,  NC 

Kinston,  NC 

Freeland,  PA  .... 
McAllen,  TX  


04/30/1998 
04/30/1998 
04/27/1998 
04/27/1998 
04/29/1998 
05/04/1998 
04/27/1998 

05/04/1998 
05/04/1998 
05/06/1998 
05/05/1998 


Petition  No, 


Articles  produced 


NAFTA-2,354 
NAFTA-2.355 


NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 


-2,356 
-2,357 
-2,358 
-2,359 
-2,360 
■2,361 
-2,362 
■2,363 
■2,364 
2,365 
2.365 
2,366 
2,367 
2,368 


NAFTA-2,369 
NAFTA-2,369 
NAFTA-2,370 
NAFTA-2,371 


Writing  instruments  (pens,  ink  pencils) 
Cotton    balls    &    coils,    chimne>staa<; 

pads. 
Escalator  handrails 
Denim  apparel. 

Plastic  window  frames  for  doors 
Tomatoes. 

T-shJrts  and  fleece  wear 
Women's  pants,  skirts,  and  t-shirts. 
Recovenng  of  print  rollers. 
Electronic  circuit  boards. 
Halloween  masks. 
Seat  belts  and  air  bags. 
Seat  t)etts  and  air  bags. 
Seat  belts  and  air  bags. 
Life  Insurance  services. 
Appearance    boards    (siding,    flooring 

etc). 
T-shirts  and  fleece  wear 
T-shirts  and  fleece  wear. 
Commercial  cooking  equipment. 
Plastic  seat  belts  housing. 
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Subject  firm 


Location 


Date  re- 
ceived at 
Governor's 
office 


Petition  No. 


Articles  produced 


Sinclair  Technologies  (CWA) Tonawanda.  NY 


EEX  Corporation  (Wkrs) 
EEX  Corporation  (Wkrs) 

EEX  Corporation  (Wkrs) 

EEX  Corporation  (Wkrs) 

EEX  Corporation  (Wkrs) 


Towne  and  Country  (Co.)  

Dawn  (Co.)  

Transcity  Terminal  Warehouse  (IBT) 
Morton  Company  (The)  (UAW)  


Cott  Manufacturing  (Wkrs)  . 
American  Lantern  (USWA) 

Boise  Cascade  ()  

Kimberly  Clark  (Co.)  


Houston.  TX  

Throughout  the  State  of, 

LA. 
Throughout  the  State  of, 

MS, 
Throughout  the  State  of, 

NY. 
Throughout  the  State  of, 

WA. 

Lugoff,  SC  

Lugoff.  SC  

Indianapolis,  IN  

Jackson.  Ml  


West  Miffiin,  PA 
Newport.  AR    .... 

Emmett.  ID  

Del  Rio,  TX   


Hasbro  Manufacturing  Services  (Co.) 

Berg  Electronics  (Wkrs)  

Tops  Malibu  (Wkrs)   , 

MPM  Automotive  Products  (Co.)  


Code  Alarm  (Wkrs)  

Jostens  Photography  (Co.)  

GL&V  Black  Clawson-Kennedy 

(lAMAW). 

Paul-Son  Gaming  Supplies  (Wkrs)  

Gates  Rubber  Company  (The)  (Co.)  

Tri  Clover  (lAMAW)    

Buena  Vista  (Wkrs)  

Wausau  Mosinee  Paper  (Co.)  

Alps  Electric  (USA)  (Co.)  

Oxford  Industries  (Co.)  

Phillips  Van  Heusen  (Co.)  

Phillips  Van  Heusen  (Co.)  

Phillips  Van  Heusen  (Co.)  

Siebe  Appliance  Controls  (Co.)  

Amencold  Logistics  (Wkrs)  


Robertshaw  Controls  (Co.)  

Tri  Quest  Precision  Plastics  (Co.)  .... 

Stella  Foods  (Wkrs)  

Klemert's  Inc.  of  Florida  (Co.) 

Eastman  Kodak  (Co.)  

Hovland  Manufacturing  (Co.)  

Price  Pfister  (IBT)  

Koehler  Manufacturing  (Co.)   

G.F.  Wright  Steel  and  Wire  (USWA) 

Willamette  Industries  (WCIW)  

JPM  Company  (The)  (Co.)  

Taylor  Precision  Products  (Co.)  

Kowa  Pnnting  (GCIU)  


El  Paso.  TX  ... 
Clearfield.  PA 
Eugene,  OR  .. 
Tucson,  AZ   ... 


Georgetown,  TX 

Webster.  NY    

Watertown,  NY  .. 


Las  Vegas.  NV 

Jefferson,  NC  

Kenosha,  Wl   

Buena  Vista,  VA  

Rhioelander.  Wl  

Huntington  Beach,  CA 

Wadley.  GA  

Geneva,  AL  

Ozark.  AL  

Augusta.  AR  

New  Stanton,  PA  

Nampa.  ID  


St.  Gobain  (OCAW)  

ST.  and  E  (Co.)  

Sunds         Defibrator         Woodhandling 

(lAMAW). 

Halmode  Apparel  (Co.)  

Turner  and  Minter  (Co.)  

Eaton  Corporation  (Co.)  

Ideas  Courier  (Wkrs)  

Celanese — Ceico  (UNITE) 

Strategic  Finishing  (Wkrs)  

ITT  Cannon  Connectors  North  America 

(Co.). 


Long  Beach,  CA  . 
Vancouver,  WA  ... 
Green  Bay,  Wl  .... 

Largo,  FL   , 

Rochester,  NY  ..., 

Cody.  WY  

Pacoima,  CA  

Marlborough.  MA 
Worcester,  MA  ... 

Eugene,  OR  

Winnsboro,  SC  ... 

Fletcher,  NC 

Danville,  IL  


Keasbey,  NJ  

Punxsutawney,  PA 
Carthage,  NY  


New  Castle,  VA 
Eagle  Rock,  VA 
Salisbury,  MD   .. 

Phoenix,  AZ  

Narrows,  VA  

Tualatin.  OR  

Nogales,  AZ  


05/06/1998 

05/06/1998 
05/06/1998 

05/06/1998 

05/06/1998 

05/06/1998 

05/07/1998 
05/07/1998 
04/06/1998 
04/23/1998 

05/11/1998 
04/30/1998 
05/07/1998 
05/11/1998 

05/11/1998 
05/12/1998 
05/12/1998 
05/13/1998 

05/14/1998 
05/13/1998 
05/13/1998 

05/08/1998 
05/12/1998 
05/18/1998 
05/14/1998 
05/15/1998 
03/12/1998 
05/18/1998 
05/18/1998 
05/18/1998 
05/14/1998 
05/18/1998 
05/13/1998 

05/18/1998 
05/18/1998 
05/18/1998 
05/18/1998 
05/15/1998 
05/19/1998 
05/21/1998 
05/20/1998 
05/20/1998 
05/18/1998 
05/20/1998 
05/20/1998 
05/21/1998 

05/22/1998 
05/26/1998 
05/26/1998 

04/12/1998 
04/12/1998 
05/18/1998 
05/26/1998 
05/26/1998 
05/26/1998 
05/26/1998 


NAFTA-2.372 

NAFTA-2,373 
NAFTA-2,373 

NAFTA-2,373 

NAFTA-2,373 

NAFTA-2,373 

NAFTA-2,374 
NAFTA-2,374 
NAFTA-2,375 
NAFTA-2,376 

NAFTA-2,377 
NAFTA-2,378 
NAFTA-2.379 
NAFTA-2,380 

NAFTA-2,381 
NAFTA-2,382 
NAFTA-2,383 
NAFTA-2,384 

NAFTA-2,385 
NAFTA-2,386 
NAFTA-2,387 


NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 

NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 


■2.388 
■2,389 
■2,390 
■2,391 
■2,392 
■2,393 
■2,394 
•2,395 
■2,  395 
■2,  396 
■2,  397 
-2,  398 

-2,  399 
-2,  400 
•2,  401 
-2,  402 
■2,  403 
-2,  404 
-2,  405 
-2,  406 
-2,  407 
-2,  408 
-2,  409 
-2,  410 
-2,  411 


NAFTA-2,  412 
NAFTA-2,  413 
NAFTA-2.  414 

NAFTA-2,  415 
NAFTA-2,  415 
NAFTA-2,  416 
NAFTA-2,  417 
NAFTA-2,418 
NAFTA-2,419 
NAFTA-2,420 


Communications    base    station    equip- 
ment. 
Crude  oil. 
Crude  oil. 

Crude  oil. 

Crude  oil. 

Crude  oil. 

Ladies'  sportswear. 
Ladies'  sportswear. 
Warehousing  and  storage. 
Automotive     Components     (drive     & 

Steering). 
Line  identification  markers. 
Lighting  fixtures. 

Nurses       caps.       shoe       covers       & 

stockinettes. 
Toys 

Electronic  connectors. 
Novelty  candles. 
Marketing     of     remanufacturing     auto 

parts. 
Wire  harnesses  for  car  alarms. 
School  photographs. 
Machine  paper  rolls  and  dryers. 

Playing  cards. 

Vulcoflex  vehicular  coolant  hoses. 

Tubular  fittings. 

T-shirts,  fleece  sweatshirts. 

Technical  specialty  paper. 

Keycaps  &  plastic  parts  for  computers. 

Men's  dress  shirts. 

Men's  dress  and  casual  shirts. 

Men's  dress  and  casual  shirts. 

Men's  dress  and  casual  shirts. 

Appliance  controls. 

Packaging  &  storage  of  frozen  pota- 
toes. 

Gas  heating  control  valves. 

Plastic  and  components. 

Administration  duties. 

Infants  apparel. 

Film,  black  &  white  photographic  paper. 

Women's  denim  jeans. 

Plumbing  fixtures. 

Battery  powered  portable  lighting. 

Woven  hardware  clothes. 

Softwood  lumber. 

Cable  assemblies  and  wire  harnesses. 

Rain  gauges  and  patio  dials. 

Printing  txisiness  forms,  booklets, 
books. 

Refractories. 

Transportation  services. 

Woodchippers  machines. 

Maternity  dresses,  nurses  uniforms. 
Maternity  dresses,  nurses  uniforms. 
Circuit  breakers  (or  industrial. 
Printed  circuit  boards. 
Cellulose  Acetate. 
Painting  and  metalizing. 
Receiving  &  inspection  connectors. 
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Subject  firm 


Ohmite  (UPIU) 


MacMillan    Bloedel    Building    Materials 

(Wkrs). 
Nutri-Metics  International  (USA)  (Wkrs) 


Datagold  (Wkrs)  

Philips  Components  (Wkrs) 
Virginia  Apparel  (Wkrs) 


Run  Graphic  Communrcators  (Wkrs)   

Forest  Furniture  (Co.)  

Cowtown  Boots  (Wkrs)  

J.L  Clark  (MPWU) 

Crown     Pacific     Limited     Partnership 
(lAMAW). 

Champion  Pacific  Timt)erlands  (Co.) 

BTR  Sealing  Systems  (UNITE)  

Magnetek  (Co.)  

Allied  Systems  (Co.)  

Wells  Lament  (The)  (Co.)  

Henderson  Sewing  Machine  (Co.)  

Henderson  Sewing  Machine  (Co.)  

Henderson  Sewing  Machine  (Co.)  

Gould  Electronics  (IBEW)  

Berg  Electronics  Group  (IBEW)  

Rexworks  (USWA)  

Valories  Folk  (Wkrs)  

Intercraft  (Wkrs)  

Raytheon  Systems  (UPIU)  

McCabe  Packing  (Co.)  

Brunswick  Bicycles  (Co.)  

BASF  (Wkrs)  

Nocona  Boot  (Co.)  

Kemet  Electronics  (Co.) 

Kemet  Electronics  (Co.) 

Heinz  Pet  Products  

Willamette  Industries  (Co.)  

Teledyne  Electronic  Technologies  (Co.) 

Tarantola  Trucking  (IBT)  

Accuride  (UAW)  

General  Electric  (lUE) 

Gorge  Lumlier  (Co.)  

Durotest  Lighting  (lUE)  

National  Garment  (Wkrs)  

Trident  Automotive 

Bennett  Uniform  (Co.) 

Unity  Knitting  Mill  (Wkrs)  

Kellermann  Logging  (Wkrs)  

Alcoa  Fujikura  (Co.)  

Triple  A  In  The  USA  (Co.)  

International  Jensen  (Co.)  

Paragon  Electric  (IBEW) 

Sanyo  E  and  E  (Co.)  

J.E.  Morgan  Knitting  Mills  (Wkrs)  

Pennsylvania  Textile  (UNITE)  

Columbia  Lighting  (IBEW)  

American  Meter-Industrial  Products  Div 

(IDE). 
Angelica  Image  Apparel  (Co.)  


General     Instrument — Broadt»and 

works  (Co.). 
Pfaltzgraff  Company  (The)  (Wkrs)  . 
Pfaltzgraff  Company  (The)  (Wkrs)  . 
Pfaltzgraff  Company  (The)  (Wkrs)  . 
Pfaltzgraff  Company  (The)  (Wkrs)  . 
Johnson  Controls  (UAW)  


Net- 


Location 


Huntington,  IN  05/29/1998 


Spokane,  WA 
Cerritos,  CA  .. 


Mocanaqua,  PA  .. 
Saugerties,  NY  .... 
Rocky  Mount,  VA 

Portland,  OR  

Lapine,  OR  

El  Paso,  TX  

Rockford,  IL  

Sandpoint,  ID  


Lebanon,  OR  ...... 

Maryville,  TN  

Prairie  Grove,  AR 
Sherwood,  OR  .... 

El  Paso,  TX  

Andalusia,  AL 

Muttrie,  GA  

Maryville,  TN  

Newburyport,  MA 

Franklin,  IN   

Milwaukee,  Wl  

Springdale,  AR  

Statesville,  NC  

Fort  Wayne,  IN   .... 

Springfield,  IL  

Effingham,  IL 

Santa  Ana,  CA  

Nocona,  TX  

Simpsonville,  SC  .. 
Fountain  Inn,  SC  .. 

Kankakee,  IL  

Saginaw,  OR  

Scottsdale,  AZ   

Flemington,  NJ  

Henderson,  KY  .... 

Memphis,  TN  

Portland,  OR  

Clifton,  NJ  


Columtjia,  MO  

BIytheville,  AR 

Greensboro,  NC  .... 
Wadest)oro,  NC  .... 

Joseph,  OR  

El  Paso.  TX  

Bellaire,  OH   

Lumb>erton,  NC  

Two  Rivers,  Wl  

San  Diego,  CA  

Gilbertsville,  PA  .... 
West  Hazelton,  PA 

Houston,  TX  

Erie,  PA 


Waynesboro,  TN 
Hickory,  NC 


Bendersville,  PA 

Dove,  PA 

York,  PA 

Thomasville,  PA 
Greenfield,  OH  .. 


Date  re- 
ceived at 
Govemor's 
office 


06/01/1998 

06/01/1998 

06/02/1998 
06/02/1998 
05/28/1 998 

06/02/1 998 
06/02/1998 
06/02/1998 
06/08/1998 
06/08/1998 

06/04/1998 
06/03/1998 
06/05/1998 
06/08/1998 
06/04/1998 
06/09/1998 
06/09/1998 
06/09/1998 
06/09/1998 
06/05/1998 
06/10/1998 
05/19/1998 
06/05/'1998 
06/15/1998 
06/10/1998 
06/12/1998 
06/11/1998 
04/30/1998 
06/22/1998 
06/22/1998 
06/22/1998 
06/18/1998 
06/17/1998 
06/18/1998 
06/15/1998 
06/17/1998 
06/16/1998 
06/11/1998 

06/18/1998 
06/16/1998 
06/22/1998 
06/25/1998 
06/23/1998 
06/23/1998 
06/23/1998 
06/29/1998 
06/26/1998 
06/24/1998 
06/24/1998 
06/30/1998 
06/25/1998 
06/30/1998 

06/25/1998 

07/02/1998 

06/30/1998 
06/30/1998 
06/30/1998 
06/30/1998 
07/07/1998 


Petition  No. 


f^FTA-2,421 

NAFTA-2,422 

NAFTA-2,423 

NAFTA-2,424 
NAFTA-2,425 
NAFTA-2,426 

NAFTA-2,427 
NAFTA-2,428 
NAFTA-2,429 
NAFTA-2,430 
NAFTA-2,431 


NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 

NAFTA- 

NAFTA- 

NAFTA- 

NAFTA- 

NAFTA- 

NAFTA- 

NAFTA- 

NAFTA- 

NAFTA- 

NAFTA- 

NAFTA- 

NAFTA- 

NAFTA- 

NAFTA- 


2,432 

2,433 

2,434 

2,435 

2.436 

2.437 

2.437 

-2.437 

-2.438 

-2.439 

-2.440 

-2.441 

-2,442 

-2,443 

-2,444 

-2,445 

-2.446 

-2.447 

-2.448 

-2.448 

-2,449 

-2.450 

-2,451 

-2,452 

-2,453 

-2,454 

-2,455 

-2,456 

-2,457 
■2,458 
-2,459 
-2,460 
-2,461 
-2,462 
■2,463 
•2,464 
■2,465 
2,466 
2,467 
2,468 
2,469 
2.470 


NAFTA-2,471 

NAFTA-2.472 

NAFTA-2.473 
NAFTA-2.473 
NAFTA-2.473 
NAFTA-2.473 
NAFTA-2.474 


Articles  produced 


Passive   electronic   components   resis- 
tors. 
Reselling  of  lumtier  &  lumber  products 

Packing  &  shipping  of  skincare  prod- 
ucts. 

Pocket  file  folders. 

Soft  ferrite  cores. 

Men's  &  women's  cotton  shorts  & 
pants. 

ComnDercial  pnnting. 

Pine  furniture. 

Western-style  txx)ts. 

Metal  tube  stamping. 

Lumber  types  and  products. 

Seedings. 

Weatfier  stnpping  &  rubt)er  doorseals 

Fractional  horsepower  electric  motors 

Logging  equipment. 

Cut  leather  for  gloves. 

Sewing  machines. 

Sewing  machines. 

Sewing  machines. 

Electrical  fuses. 

Radio  frequency  connectors 

Cement  mixers. 

Kitchen  products. 

Picture  frames. 

Radios  and  communication  products. 

Beef  carcasses. 

Bicycles. 

Polystyrene  pellets. 

Westem  boots. 

Tantalum  capacitors. 

Tantalum  capacitors. 

Dogfood  production  machinery  parts. 

Softwood  laminated  t)eams. 

Industnal  solid  state  relays. 

Transportation  and  distribution. 

Tubed  wheel. 

Lamps. 

Lumber  boards. 

Lamps   (incandescent  and  fluorescent 

buits). 
Children's  ctothing. 
Automotive  cables. 
Uniform  clothing. 

Men's  and  ladies  thermal  underwear. 
Logs. 

Wire  tiarnesses. 

Ladies  swimwear  and  sportswear. 
Automotive  loudsfseakers. 
Motor  controls. 
Refrigerators  and  freezers. 
Thermal  underwear. 
Dying  of  textiles. 
Fluorescent  lighting  fixtures 
Natural  gas  meters. 

Men's  and  women's  work   pants  and 

shirts. 
Digital  satellite  integrated  receiver. 

Stoneware  and  dinnorware. 
Stoneware  and  dinnerware. 
Stoneware  and  dinnerwaTe. 
Stoneware  and  dinnerv/are. 
Armrest  and  headrest. 
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Lcx:atiorT 


Date  re- 
ceived at 
Governor's 
office 


Petition  No. 


Articles  produced 


Klamath  Veneer  (Wkrs)  

Johnson  and  Johnson  Medical  (Co.)  

Bosch  Autonrotive  Motor  Systems  (Co.) 

Sivaco  New  York  (USWA)  

Therm-O-Disc  (Co.)  

Kodak  Polychrome  Graphic  ()  

Parker  Hannifin  (Wkrs)  

Lucas  Varity  Kelsey  Hayes  (UAW)  

Crown  Cork  and  Seal  (Co.)  

Johnson  Control  (Wkrs)  

Converters  PapertX)ard  (UNITE)  

Bindicator — Berwind  (Wkrs)  

Walbro  (UAW)  

Boydston  and  Franzen  Service  (Co.)  

Control  Elements  (Wkrs)   

TKC  Apparel  (Wkrs)  

Corel  (Wkrs)  

Juki  Union  Special  (Wkrs)  

Allied  Signal  (Co.)  

Gilroy  Canning  (IBT)  

M  and  J  CkDthing  Sample  (Wkrs)  

Bibb  Company  (Wkrs)  

Saint  Gobain— The  Frick  (GMP)  

Amron  LLC.  (lAMAW)  

Sheldahl  (Co.)  

Group  Genesis  (Wkrs) 

Bon  Worth  (Co.)  

Henry  I.  Siegel  (Co.)  

Gurien  Finishing  (Co.)   

Fleer  Confections  (Wkrs)  

Homemaker  Industries  (Co.)  

Spray  Air  USA  and  Alida  Group  (Wkrs) 

Weslock  Brand  (Co.)   

Gentex  International — Guest  Enterprises 
(Wkrs). 

National  Textiles  (Co.)  

Devil  Dog  (Wkrs)  

Hubbel  Premise  Wiring  (Wkrs)  

Koret  of  California  (UNITE)   

Crump  Wilson  Shields  Commission 
(Wkrs). 

Coats  American  (Co.)  

Syroco  (Wkrs)  

General  Electric  Energy — Gas  Turbine 
(Wkrs). 

WTD  (Wkrs)  

Scientific  Atlanta  (Wkrs)  

Keptel — Antec  (Co.)  

XEL  Communications  (CO.)  

Capiral  Mercury  Apparel — Blanchard 
(Co.). 

Thorn  Apple  Valley  (UFCW)  

Industrial  Ceramics  (Wkrs)  

Try  America  (CBO)  

Borg  Warner  Automotive  (Co.)  

National  Environmental  Products  (Co.)  .. 

NACCO  Materials  Handling  Group  (Co.) 

PacifiCorp  (lUOE)  

PacifiCorp  (IBEW)  

Dixie  Group — Caro-KnJt  &  C-Knit  Ap- 
parel (Co.). 

Sakhina  Fashions  (Co.)  

General  Electric  (Wkrs)  

Siebe  Automotive — Robertshaw  Con- 
trols (Wkrs). 

Key  Tronic  (Co.)  

Procter  &  Gamble  (Co.)  


Klamath  Falls,  OR  

Menio  Park,  CA  

Hendersonville,  TN  

Tonawanda,  NY  

Honeoye  Falls,  NY 

Binghamton,  NY 

Niles,  IL  

Mt.  Vernon,  OH  

Arden,  NC  

Pulaski,  TN  

Rockford,  Ml   

Port  Huron,  Ml   

Cass  City,  Ml  

Cody,  WY 

Portland,  OR  

Reidsville,  GA  

Orem.  UT  

Charlotle.  NC  

Columbia,  SC 

Gilroy,  CA  

El  Paso,  TX 

Roanoke  Rapids,  NC  .. 

Port  Allegany,  PA  

Waukesha,  Wl   

Northfield,  MN  

Marion,  OH  

Spindale,  NC 

Hickman,  KY  

Union  City,  TN  

Mt.  Leiurel,  NJ   

Athens,  TN  

Grangeville,  ID  

Compton,  CA  

Brownsville,  TX  

Morganton,  NC   

Wilson,  NC  

Marion,  NC  

Wellington,  UT  

National  Stockyards.  IL 

El  Paso,  TX 

Siloam  Springs,  AR  .... 
Houston,  TX  

Corvallis,  OR  

Duluth,  GA  

Tinton  Falls,  NJ 

Aurora,  Co  

Mt.  View,  AR  

Detroit,  Ml  

Lima,  NY  

EL  Paso,  TX  

Sterling  Heights,  Ml  .... 
Pompano  Beach,  FL  ... 

Flemington,  NJ  

Centralia,  WA  

Centralia,  WA 

Jefferson,  SC  

Murphy,  NC 

Schenectady,  NY  

Algood,  TN  

Spokane,  WA  

Greenville,  NC  


06/30/1998 
07/03/1998 
06/29/1998 
06/26/1998 
06/26/1998 
07/06/1998 
07/06/1998 
07/07/1998 
07/07/1998 
07/02/1998 
06/01/1998 
06/15/1998 
07/02/1998 
07/09/1998 
07/08/1998 
07/06/1998 
07/03/1998 
07/08/1998 
07/09/1998 
07/08/1998 

07/03/1998 
07/09/1998 
07/13/1998 
07/13/1998 
07/13/1998 
07/13/1998 
07/07/1998 
07/09/1998 
07/13/1998 
07/16/1998 
07/16/1998 
07/20/1998 
07/10/1998 
07/19/1998 

07/19/1998 
07/16/1998 
07/16/1998 
07/09/1998 
07/15/1998 

07/21/1998 
07/22/1998 
07/14/1998 

07/20/1998 
07/27/1998 
07/27/1998 
07/27/1998 
07/24/1998 

07/13/1998 
07/14/1998 
07/27/1998 
07/15/1998 
06/26/1998 
07/20/1998 
07/30/1998 
07/30/1998 
07/29/1998 

07/28/1998 
07/28/1998 

07/29/1998 

07/22/1998 
07/30/1998 


NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 

NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 


•2,475 
■2,476 
•2,477 
•2,478 
•2,479 
•2,480 
■2,481 
•2,482 
■2,483 
•2.484 
•2,485 
•2.486 
•2,487 
•2,488 
•2.489 
•2.490 
■2.491 
2.492 
-2.493 
•2.494 

•2.495 
•2.496 
•2.497 
•2.498 
•2.499 
•2.500 
■2,501 
•2.502 
-2,503 
-2,504 
-2.505 
-2.506 
-2,507 
-2,508 


NAFTA-2,509 
NAFTA-2,510 
NAFTA-2,511 
NAFTA-2,512 
NAFTA-2,513 

NAFTA-2.514 
NAFTA-2,515 
NAFTA-2,516 

NAFTA-2,517 
NAFTA-2,518 
NAFTA-2,519 
NAFTA-2,520 
NAFTA-2,521 


NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 


2,522 
2,523 
2,524 
2,525 
2,526 
2,527 
2,528 
•2,529 
■2,530 


NAFTA-2,531 
NAFTA-2,532 

NAFTA-2,533 

NAFTA-2,  534 
NAFTA-2,535 


Green  and  day  veneer  products. 

Catheters. 

Fractional  horsepower  dc  motor. 

Steel  wire. 

Water  flow  products. 

Hydraulk:  valves. 

Brakes. 

Metal  food  containers. 

Headrest  lines.  r 

Paper  board  for  folding  cartons. 

Level  instruments. 

Small  engines. 

Crude  oil  and  natural  gas. 

Valves  Instnjments. 

Garments. 

Master  disks. 

Automated  sewing  equifxnent. 

Nylon  yarn. 

Processes  tomatoes  in  paste  &  puree 

form. 
Jeans,  shorts,  jackets,  skirts,  vests. 
Table  ctoths  arid  napkins. 
Glass  bottles. 
Medium  caliber  ordnance. 
Flexible  printed  circuitry. 
Aircraft. 
Ladies  apparel. 

Men's  &  women's  denim  jeans  &  slack. 
Finished  levi  jeans. 
Confectk>nary  products. 
Home  floor  coverings  (braided  rugs). 
Sprayers. 

Residential  door  locks. 
Cutting  of  materials  for  t-shirts. 

Jersey  and  fleece  casualwear  apparel. 

Dungarees. 

Circuit  boards. 

Women's  apparel. 

Wholesale  livestock  to  packers. 

Sewing  thread  and  zippers. 

Patio  chairs. 

Electricity. 

Dimension  lumtjer  studs. 
Radio  frequency  products. 
Fiber  trays. 
Printed  circuit  tx)ards. 
Men's  dress  and  sport  shirts. 

Fresh  pork. 

Electrical  porcelain. 

Men's  jeans. 

Torque  converters. 

Climate  control  actuators. 

Forklift  truck  parts. 

Coal. 

Electrical  power. 

Men's  and  boys'  knit  shirts. 

Denim  jeans. 

Steam/gas  turbine  &  generator  compo- 
nents. 
Thermostat  line 

KeytX3ards  for  computers. 
Always  feminine  hygiene  products. 


Subject  firm 


Marwi  USA  (Co.) 

Lasting  Products  (Wkrs)  

Whisper  Knits  (Co.)  

Inter  Lake  Paper  (PMWU)  

SorKXJO  Products  (Wkrs) 

Hewlett-Packard  (Co.)  

Okie  Apparel — Dash  America  (Wkrs)  

R.S.I.  Home  Products — General  Martde 

(Wkrs). 
Oneita  Industries  (Co.)  


Location 


Date  re- 
ceived at 
Governor's 
office 


Only.  IL  

Dallas.  TX  

Clinton,  NC  .... 
Kimberfy,  Wl  .. 
Holyoke.  MA  .. 
Loveland,  CO  . 

Hugo,  OK  

Lincolnton.  NC 

Charleston,  SC 


07/31/1998 
08/03/1998 

07/29/1998 
07/31/1998 
08/03/1998 
08/07/1998 
08/04/1998 
08/06/1998 

08/06/1998 


Petition  No. 


NAFTA-2,536 
NAFTA-2,537 

NAFTA-2,538 
NAFTA-2,539 
NAFTA-2,540 
NAFTA-2,541 
NAFTA-2,542 
NAFTA-2.543 

NAFTA-2,544 


Arbdes  produced 


accessones     (glass,     ce- 


Bicycles. 
Decorative 

ramie). 

Boys'  and  men's  knit  shirts. 
Coated  freesheet  paper  grades. 
Paper  machine. 
Corrputer  tape  back-up 
Sewing  operations. 
Bathroom  catunet  doors. 

T-shirl  sewing. 


|FR  Doc.  98-22435  Filed  8-19-98:  8:45  am] 

BILUNO  COOE  4510-3(My| 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Privacy  Act  of  1974;  Proposed  New 
System  of  Records 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Privacy  Act  of  1974;  Notice  of 
New  System  of  Records. 

SUMMARY:  As  required  by  the  Privacy 
Act  of  1974,  5  U.S.C.  552a,  the  Merit 
Systems  Protection  Board  (Board)  is 
publishing  a  notice  proposing 
establishment  of  a  new  system  of 
records.  This  new  records  system  is  the 
Security  Management  Records  System. 
These  records  are  used  to  safeguard 
MSPB  personnel  and  office  space,  and 
to  document  incidents  where  security  is 
breached. 

DATES:  Comments  must  be  received  on 
or  before  September  21,  1998.  This 
system  of  records  becomes  effective  as 
proposed,  without  further  notice,  on 
October  19,  1998,  unless  comments  are 
received  which  would  result  in  a 
contrary  determination.  Comments  may 
be  mailed  to  the  Merit  Systems 
Protection  Board,  Office  of  the  Clerk  of 
the  Board,  1120  Vermont  Avenue,  NW., 
Washington,  DC  20419,  or  faxed  to  the 
same  address  on  202-653-7130. 

Electronic  mail  comments  may  be 
sent  via  the  Internet  to  mspb@mspb.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  H.  Hoxie,  Office  of  the  Clerk  of 
the  Board,  202-653-7200. 

Dated:  August  17,  1998. 
Robert  E.  Taylor, 

Clerk  of  the  Board. 

MSPB/!NTERNAL-6 

SYSTEM  NAME: 

Security  Management  Records 


SYSTEM  LOCATION: 

Financial  and  Administrative 
Management  Division,  Merit  Systems 
Protection  Board  (MSPB),  1120  Vermont 
Avenue,  NW,  Washington,  DC  20419. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  MSPB,  employees  of 
contractors  doing  business  with  the 
MSPB,  and  visitors  to  MSPB  office 
space. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  cardkey  access 
logs  containing  records  of  access  of 
individual  employees,  contractors  and 
visitors  as  they  move  about  MSPB  office 
space  using  cardkeys  issued  by  the 
Board. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  1204. 

PURPOSE(S): 

These  records  are  used  to  safeguard 
MSPB  personnel  and  office  space,  and 
to  document  incidents  where  security  is 
breached. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES. 

There  are  no  disclosures  of  this 
information  outside  of  the  MSPB  for 
purposes  other  than  those  for  which  the 
information  was  collected,  including 
use  by  Federal,  state  and  local  law 
enforcement  agencies  in  the  event  of  a 
violation  of  law. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  FAMD  on  a 
personal  computer  with  standard 
password  access  security. 

RETRIEVABILPrY: 

Records  are  retrieved  by  the  names  of 
the  individuals  on  whom  ihev  are 


maintained,  and  by  automatically 
assigned  control  numbers. 

SAFEGUARDS: 

Access  to  these  records  is  limited  to 
persons  whose  official  duties  require 
such  access.  Automated  records  are 
protected  from  unauthorized  access 
through  password  identification 
procedures  and  other  system-based 
protection  methods. 

RETENTION  AND  DISPOSAL: 

Records  documenting  access  to  office 
space  are  retained  for  90  davs  and  one 
month's  data  will  be  purged  leaving  60- 
days  data  on  the  computer  at  anv  one 
time.  Computer  files  will  be  destroyed 
by  deletion. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Financial  and 
Administrative  Management  Division. 
Merit  Systems  Protection  Board.  1120 
Vermont  Avenue,  NW,  Washington,  DC 
20419. 

NOTinCATION  PROCEDURES: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  Clerk  of  the  Board  and  must  follow 
the  MSPB  Privacy  Act  regulations  at  5 
CFR  1205,11  regarding  such  inquiries. 

RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  access  to  their 
records  should  contact  the  Clerk  of  the 
Board.  Such  requests  should  be 
addressed  to  the  Clerk  of  the  Board, 
Merit  Systems  Protection  Board.  1120 
Vermont  Avenue.  NW,  Washington.  DC 
20419.  Requests  for  access  to  recoras 
must  follow  the  MSPB  Pnvacy  Act 
regulations  at  5  CFR  1205.11. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  requesting  amendment  of 
records  should  write  the  Clerk  of  the 
Board.  Requests  must  follnv  the  .MSPB 
Privacy  Act  regulations  at  5  CFR 
1205.21. 
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RECORD  SOURCE  CATEGORIES: 

The  individual  to  whom  the 
information  applies;  the  records 
maintained  in  the  Board's  Financial  and 
Administrative  .Management  Division. 

iFR  Dor,  98-22450  Filed  8-I'i-98:  8:45  ain| 
BILLING  CODE  7400-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  98-108] 

NASA  Advisory  Council,  Advisory 
Committee  on  the  International  Space 
Station  (ACISS);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council.  Advisory  Committee 
on  the  International  Space  Station, 
DATES:  Wednesday,  September  2.  1998. 
from  8:00  a.m.  until  5:30  p.m.;  and 
Thursday.  September  3,  1998  from  8:00 
a.m.  until  11:30  a.m.  and  from  1:00  p.m. 
until  2:00  p.m. 

ADDRESSES:  Lyndon  B.  lohnson  Space 
Center,  Building  1.  Room  9Hfi,  Houston, 
TX  77058-3696. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
W.  Michael  Hawes.  Code  .M4.  National 
.•\eronautics  and  Space  Administration, 
Washington.  DC  20546,  202/358-0242. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  seating  capacity  of  the  room,  from 
8:00  a.m.  until  5:30  p.m  on  Wednesday, 
September  2,  1998.  The  meeting  will 
reconvene  at  8:00  a.m.  until  11:30  a.m. 
and  from  1:00  p.m.  until  2:00  p.m. 
Thursday,  September  3.  1998, 

The  agenda  for  the  meeting  is  as 
follows: 

-ISS  Current  Status 
-ISS  Utilization  Overview 
—ISS  Research  Program  Managers 
-ISS  Software  Independent  V'enfication 

and  Validation 


-IS.S  Preplanned  Proijram  Imprtjvement 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  kev 
participants.  Visitors  will  be  recjuested 
to  sign  a  visitor's  register. 

.Matlhfw  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronniitir-;  and  Space 

Administration. 

IFR  Doi:,  98-223R1  Filed  H-19-9H;  H:45  ami 

BILLING  CODE  7510-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Advanced 
Computational  Infrastructure  and 
Research;  Notice  of  Meeting 

In  accordance  with  the  Fefieral 
.Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announc;es  the  fcjllowing 
meeting: 

Xame:  Spt'cinl  Einphj.sis  Panel  in 
Advanc:e(i  Computational  Inirastructure  v% 
Research  (Sn85). 

Date  and  Time.  September  8,  1998.  8:;i() 
am  to  5:00  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Suite  1150,  .Arlinjiton,  V'A 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr   lohn  Van  Rosendale. 
Program  Director.  Advanced  Computational 
Research  Program.  Suite  1122.  iS'ational 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230  (703)  306-1962, 

Purpose  of  Meeting:  To  provide 
recommendations  and  advice  cont.erning 
proposals  submitted  to  N'SF  for  financial 
support, 

Agenda:To  review  and  e\aluate  proposals 
in  the  Advanced  Computational  Research 
Program  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closmg:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  :ire  exempt  under  5 

Sub-Group  Meeting  Locations 

[Room  #  when  GOV  meets  as  a  whole] 


L'.S.C.  552b((,),  (4)  and  (61  of  the  Government 

in  the  Sunshine  Act 

M.  Rebecca  Winkler, 

Committee  Manai;emcnt  Officer. 

(FR  Doc.  98-22440  Filed  8-19-98:  8.45  ami 

BILLING  CODE  7S55-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Engineering, 
Committee  of  Visitors,  Division  of 
Engineering  Education  and  Centers; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended],  the  National  Science 
F(jundation  announces  the  following 
meeting. 

Xdiiie,  Ad\'isorv  Committee  for 
Engineering,  Committee  of  Visitors.  Division 
of  Engineering  Education  and  CaTiIits  1 1 170) 

Date  &■  Time:  September  9.  9:00  am-5:00 
and  September  10  and  11.  8:30  am-5:()0  pm 

Place:  \SF.  4201  Wilson  Boulevard. 
Arlington,  VA  (see  Agenda  for  Roomsl 

Type  of  Meeting:  Part-Open  (see  .Xgenda, 
below) 

Contact  Person:  Dr.  William  S.  Butcher, 
Senior  Engineering  Advisor.  Division  of 
Engineering  Education  and  Centers.  National 
Science  Foundation,  4201  Wilson  Boulevard. 
.Arlington.  VA  22230.  (703)  306-1380. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (GOV)  review, 
including  program  evaluation.  GPRA 
assessments,  and  access  to  privileged 
materials. 

At;p;!(:/a:  Closed;  September  9,  1998.  9:00 
am-5  ()0  pm — To  review  the  merit  review 
processes  covering  funding  decisions  made 
during  the  immediately  preceding  three/four 
fiscal  years  of  the  Division  of  Engineering 
Education  and  Centers'  programs. 

Open:  September  10,  1998  from  8:30  am- 
5:00  pm  and  September  11,  1998  8:30  am  to 
3:00  pm — To  assess  the  results  of  .N'SF 
prog.ram  investments  in  the  Engineering 
Education  and  Centers  Division.  This  shall 
involve  a  discussion  and  review  of  results 
focused  on  NSF  and  grantee  outputs  and 
related  outcomes  achieved  or  realized  during 
the  preceding  three/four  fiscal  years.  These 
results  may  be  based-on  NSF  grants  or  other 
investments  made  in  earlier  years  The 
Committee  will  meet  as  a  whole  or  in  sub- 
groups, as  required. 


9/9/98 


Engineering  Research  Centers  

Engineering  Education  (Coalitions/CRCD/Action  Agenda)  

Industry/University/Cooperative  Research  Centers— (lUCRC/SIUCRC) 
Human  Resources 


390 
365 
730 
770 


9/10/98 


580 

530 

1020 

1295/1280 


9/11/98 


580 
530 
630 
680 


Reason  for  Closing:  During  the  closed 
session,  the  Committee  will  be  reviewing 
proposal  actions  that  will  include  privileged 
intellectual  property  and  personal 


information  that  could  harm  individuals  if 
they  are  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 


Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 
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Diitfd:  Auaust  17.  1998. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  98-22439  Filed  8-19-98:  8:45  ami 

BILLING  CODE  75SS-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  9:30  a.m.,  Thursday, 
August  27,  1998. 

PLACE:  NTSB  Board  Room,  5th  Floor, 
490  L'Enfant  Plaza,  S.W..  Washington, 
D.C. 20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

6997A     Aviation  Accident  Report — 
In-Flight  Icing  Encounter  and 
Uncontrolled  Collision  with  Terrain, 
COMAIR  Flight  3272.  Embraer  EMB- 
120RT,  N265CA.  Monroe,  Michigan. 
January  9,  1997. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 
314-6100. 

FOR  MORE  INFORMATION  CONTACT:  Rhonda 
Underwood,  (202)  314-6065. 

Dated:  August  18,  1998. 
Rhonda  Underwood, 
Federal  Register  Liaison  Officer. 
[FR  Doc.  98-22558  Filed  8-18-98;  3:11  pm| 
BILUNG  CODE  7S33-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Use  of  PRA  in  Plant-Specific  Reactor 
Regulatory  Activities:  Final  Regulatory 
Guide  and  Standard  Review  Plan 
Section;  Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series,  along  with  its  conforming 
section  of  the  Standard  Review  Plan. 
Regulatory  Guide  1.174,  "An  Approach 
for  Using  Probabilistic  Risk  Assessment 
in  Risk-Informed  Decisions  on  Plant- 
Specific  Changes  to  the  Licensing 
Basis,"  describes  a  method  acceptable  to 
the  NRC  staff  for  assessing  the  nature 
and  impact  of  changes  to  a  plant's 
licensing  basis  when  the  licensee 
chooses  to  support  these  changes  with 
risk  information.  The  accompanying 
Standard  Review  Plan  Chapter  19.  "Use 
of  Probabilistic  Risk  Assessment  in 
Plant-Specific,  Risk-Informed 
Decisionmaking:  General  Guidance," 
conforms  to  the  guide  to  provide 
guidance  to  the  NRC  staff  in  reviewing 
such  changes. 

In  June  1997,  the  Nuclear  Regulatory 
Commission  issued  for  public  comment 


a  series  of  draft  regulatory  guides  and 
Standard  Review  Plan  sections  and  a 
draft  NUREG  document  addressing  the 
use  of  PRA  in  support  of  risk-informed 
regulatory  activities.  The  preparation  of 
these  documents  followed  from  the 
Commission's  Policy  Statement  of 
August  IB.  1995.  onthe  use  of  PRA 
methods  in  nuclear  regulatory  activities 
[60  FR  42622).  The  draft  guidance 
documents  were  being  developed  to 
provide  acceptable  approaches  for  using 
probabilistic  risk  assessment  (PR,-\) 
information  in  support  of  plant-specific 
changes  to  plant  licensing  bases.  The 
use  of  such  PRA  information  and 
guidance  by  power  reactor  licensees  is 
voluntary,  and  alternative  approaches 
may  be  proposed. 

The  Commission  conducted  a 
workshop  on  August  11-13.  1997. 
during  the  comment  period,  to  provide 
an  overview  of  the  draft  documents,  to 
answer  questions  regarding  their 
intended  application,  and  to  solicit 
comments  and  suggestions.  Comments 
received  from  the  workshop  have  been 
considered  in  preparing  this  final 
general  regulatory  guide  (1.174)  and  its 
accompanying  Standard  Review  Plan 
(Chapter  19)  for  risk-informed 
applications.  Comments  received  from 
the  workshop  on  application-specific 
guidance  documents  for  technical 
specifications,  inservice  testing,  and 
graded  quality  assurance  are  currently 
being  considered.  These  guidance 
documents  will  be  issued  at  a  later  date. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatorv^ 
Commission.  Washington,  DC  20555. 

Single  copies  of  regulatory  guides, 
both  active  and  draft,  and  draft  NUREG 
documents  may  be  obtained  free  of 
charge  by  writing  the  Reproduction  and 
Distribution  Services  Section,  OCIO. 
USNRC.  Washington,  DC  20555-0001; 
or  by  fax  to  (301)  415-2289:  or  by  email 
to  GRW1@NRC.GOV.  Active  guides  may 
also  be  purchased  from  the  National 
Technical  Information  Service  on  a 
standing  order  basis.  Details  on  this 
service  may  be  obtained  by  writing 
NTIS,  5285'  Port  Royal  Road. 
Springfield.  VA  22161.  Copies  of  active 
and  draft  guides  and  the  Standard 
Review  Plan  are  available  for  inspection 
or  copying  for  a  fee  from  the  NRC  Public 
Document  Room  at  2120  L  Street  NW., 
Washington.  DC;  the  PDR's  mailing 
address  is  Mail  Stop  LL-6.  Washington. 
DC  20555;  telephone  (202)  634-3273; 


fa.\  (202)  634-3343.  Regulatory  guides 
are  not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

I.  Background 

On  .August  16.  1995.  the  Commission 
published  in  the  Federal  Register  a  final 
policy  statement  on  the  Use  of 
Probabilistic  Risk  Assessment  .Methods 
in  Nuclear  Regulatory'  Activities  (60  FR 
42622).  The  policy  statement  included 
the  following  policy  regarding  NRCs 
expanded  use  of  PR.A: 

1.  The  use  of  PRA  technology  should 
be  increased  in  all  regulatory  matters  to 
the  extent  supported  by  the  state-of-the- 
art  in  PK,\  methods  and  data  and  in  a 
manner  that  complements  the  NRCs 
deterministic  approach  and  supports  the 
NRCs  traditional  defense-in-depth 
philosophy. 

2.  PRA  and  associated  analyses  (e.g.. 
sensitivity  studies,  uncertainty  analvses. 
and  importance  measures)  should  be 
used  in  regulatorv-  matters,  where 
practical  within  the  bounds  of  the  state- 
of-the-art.  to  reduce  unnecessary 
conservatism  associated  with  current 
regulatory  requirements,  regulatorv' 
guides,  license  commitments,  and  staff 
practices.  Where  appropriate.  PRA 
should  be  used  to  support  proposals  for 
additional  regulatory  requirements  in 
accordance  with  lo'CFR  50.109  (Backfit 
Rule).  Appropriate  procedures  for 
including  PRA  in  the  process  for 
changing  regulatory  requirements 
should  be  developed  and  followed.  It  is. 
of  course,  understood  that  the  intent  of 
this  policy  is  that  existing  rules  and 
regulations  shall  be  complied  with 
unless  these  rules  and  regulations  are 
revised. 

3.  PRA  evaluations  in  support  of 
regulatorv'  decisions  should  be  as 
realistic  as  practicable  and  appropriate 
supporting  data  should  be  publicly 
available  for  review. 

4.  The  Commission's  safety  goals  for 
nuclear  power  plants  and  subsidiary 
numerical  objectives  are  to  be  used  with 
appropriate  consideration  of 
uncertainties  in  making  regulatory 
judgments  on  the  need  for  proposing 
and  backfitting  new  generic 
requirements  on  nuclear  power  plant 
licensees. 

It  was  the  Commission's  intent  that 
implementation  of  this  policy  statement 
would  improve  the  regulatorv  process  in 
three  areas: 

1.  Enhancement  of  safety  decision 
making  by  the  use  of  PRA  insights. 

2.  More  efficient  use  of  agency 
resources,  and 

3.  Reduction  in  unnecessary  burdens 
on  licensees. 
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In  parallel  with  the  development  of 
Commission  policy  on  uses  of  risk 
assessment  methods,  the  NRC 
developed  an  agency-wide 
implementation  plan  for  applying  PRA 
insights  within  the  regulatory  process 
(SECY-95-07y).  This  implementation 
plan  included  tasks  to  develop  a  series 
of  regulatory  guides  and  standard 
review  plans  (SRFs)  on  general 
guidance,  inservice  inspection  (ISI). 
mservice  testing  (1ST),  technical 
specifications  (TS).  and  gratied  quality 
assurance  (GQA). 

The  general  regulatory  guide, 
Regulatory  Guide  1.174.  and  its 
accompanying  SRP  section,  Chapter  19. 
are  intended  to  help  implement  the 
Commission's  .August  1995  policy  on 
the  use  of  risk  information  in  the 
regulatory  process.  These  two  general 
documents  are  the  first  in  the  series  of 
risk-informed  guidance  documents. 
Together,  they  provide  the  basic 
framework  for  an  approach  acceptable 
to  the  NRC  staff  for  use  by  power  reactor 
licensees  in  preparing  proposals  for 
plant-specific  changes  to  their  licensing 
bases  using  risk  information.  Alternative 
approaches  may  be  proposed. 
.Application-specific  guidance 
documents  for  risk-informed  technical 
specifications,  inservice  testing,  and 
graded  quality  assurance  are  currently 
being  revised  to  address  the  public 
comments  that  were  received;  these 
documents  are  scheduled  to  be  issued 
later  in  1998.  Guidance  for  inservice 
inspection  is  also  being  developed  on  a 
later  schedule. 

II.  Public  Comment  Summary  and 
Resolution 

The  public  comments  on  the  draft 
regulatory  guidance  documents  on  risk- 
informed  applications  were  due  by 
September  30.  1997.  In  addition  to 
comments  received  at  the  workshop,  the 
NRC  staff  received  approximately  40 
sets  of  written  comments.  Some  of  the 
more  extensive  comments  were 
provided  by  the  Nuclear  Energy 
Institute  (NEI).  in  a  letter  dated 
September  29,  1997.  which  provitled 
comments  on  behalf  of  the  nuclear 
industry.  In  its  letter,  NEI  commended 
the  NRC  staff  for  its  efforts  in 
developing  the  draft  documents,  stating 
that  the  industry  recognized  the 
significance  of  the  drafts  in  articulating 
a  framework  for  the  use  of  risk 
information  in  regulatory 
decisionmaking  and  that  the  documents 
represent  a  milestone  in  the  evolution  of 
the  regulatory-  process.  In  addition,  the 
NEI  letter  expressed  concern  regarding 
four  policy  issues;  NEI  believes  the 
resolution  of  these  issues  is  essential  to 
the  continued  viabilitv  and  the 


expansion  of  risk-informed  regulation. 
The  issues  cited  by  NE!  were  overall 
cost  benefit,  use  of  numerical 
acceptance  guidelines,  treatment  of 
uncertainty,  and  FR/\  attributes  and 
quality  considerations.  Each  of  these 
areas  highlighted  by  NEI  will  be 
addressed  in  the  following  discussion  of 
the  principal  issues. 

Comment  letters  were  also  received 
from  the  Electric  Power  Research 
Institute  (EPRl).  the  American  Society  of 
Mechanical  Engineers  (.AS.ME),  the 
owners  groups  for  the  four  reactor 
vendors  (General  Electric. 
Westinghouse.  Combustion  Engineering. 
and  Babcock  and  Wilcox),  one  vendor 
(Westinghouse),  18  electric  utilities,  one 
national  laboratory  (Oak  Ridge),  five 
technical  organizations,  five  other 
private  industry  organizations  or 
individuals,  and  two  anonymous 
commenters.  The  following  discussion 
addresses  the  resolution  of  the  principal 
issues  raised  by  the  commenters.  A 
more  complete  discussion  of  the 
comments  received  overall  is  given  in 
the  attachment  to  a  memorandum  from 
Mr.  Mark  A.  Curmingham  (Chief, 
Probabilistic  Risk  Analysis  Branch. 
Division  of  Systems  Technology.  Office 
of  Nuclear  Regulatory  Research)  to  Mr. 
M.  Wayne  Hodges  (Director.  Division  of 
Systems  Technology.  Office  of  Nuclear 
Regulatory  Research)  dated  January  7. 
1998,  which  is  available  in  the  NRC's 
Public  Document  Room.  The  discussion 
in  the  attachment  covers  the  resolution 
of  the  NRC's  specific  requests  for 
comments  included  in  the  Federal 
Register  notice  for  the  workshop  (62  FR 
34321),  other  issues  raised  by  the 
commenters.  and  the  principal  issues 
discussed  in  this  announcement. 

Principal  Issues 

1.  Use  of  10~*  Per  Reactor-  Y'ear  Core 
Damage  Frequency  as  an  Acceptance 
Guideline 

Issue:  Comments  were  received 
indicating  that  the  use  of  10    "  per 
reactor-year  core  damage  frequency 
(10    ^/RY  CDF)  as  an  acceptance 
guideline  was  overly  conservative,  that 
the  Commission's  Safety  Goal  Policy 
quantitative  health  objectives  (QHOs) 
would  be  more  appropriate  for  use  as 
goals,  and  that  it  was  not  clear  how 
closely  staff  reviewers  would  hold 
applications  to  this  numerical  criteria. 

Resolution:  Revised  Section  2.2.4, 
"Acceptance  Guidelines,"  of  Regulatory 
Guide  1.174  addresses  the  use  of  10    •*/ 
RY  CDF  as  a  guideline  in  evaluating  the 
acceptability  of  risk-informed 
applications.  The  use  of  10    ■»/RY  CDF 
as  a  subsidiary  goal  is  consistent  with 
past  Commission  guidance.  The 


guidelines  for  assessing  risk,  contained 
in  the  regulatory  guide  and  SRP,  are 
based  upon  the  QHOs  in  the 
Commission's  Safety  Goal  Policy  and 
upon  previous  Commission  guidance 
related  to  implementation  of  the  Safety 
Goal  Policy  and  regulatory  analysis 
guidelines'(Revision  2  of  NUREG/BR- 
0058,  "Regulatory  Analysis  Guidelines 
of  the  U.S.  Nuclear  Regulatory 
Commission,"  USNRC,  November 
1995).  Specifically,  the  guideline  value 
of  10    VRY  for  CDF  is  based  upon  a 
June  15,  1990,  memorandum  from  the 
Commission  to  the  NRC  staff  on 
implementation  of  the  Safety  Goal 
Policy,  which  established  a  10    VRY 
CDF  as  a  benchmark  objective  for 
accident  prevention.  The  guideline 
value  on  A  CDF  of  10  '  VRY  is  based 
upon  the  guidance  in  the  Commission's 
regulatory  analysis  guidelines,  which 
establish'lO  -  -VRY  A  CDF  as  a  cutoff 
below  which  the  significance  of  safety 
issues  is  not  large  enough  to  warrant 
backfit  analysis,  assuming  a  reasonable 
accident  mitigation  capability. 

Accident  mitigation  capability  is 
addressed  via  guidelines  on  large  early 
release  frequency  (LERF).  The  guideline 
value  of  10  -  VR'i'  for  LERF  contained  in 
Regulatory  Guide  1.174  is  based  upon 
risk  analysis  results  presented  in 
NUREG-'llSO  ("Severe  Accident  Risks: 
An  Assessment  for  Five  U.S.  Nuclear 
Power  Plants."  Vol.  3,  USNRC,  January 
1991),  which  calculated  offsite  health 
risks  for  five  nuclear  power  plants  and 
compared  them  to  the  Safety  Goal 
QHOs.  Analyses  for  all  five  plants 
calculated  health  risks  well  below  the 
QHOs.  However,  if  the  results  of  this 
analysis  were  adjusted  so  that  the  offsite 
health  risks  just  met  the  early  fatality 
QHO  (the  most  limiting  QHO).  with' 
allowance  for  the  unanalyzed  modes  of 
operation  (shutdown),  and  in  some 
cases  external  events,  a  corresponding 
LERF  value  of  10  ~-VRY  would  result  for 
those  plants  whose  calculated  offsite 
health  risks  are  closest  to  the  QHOs. 

Site-to-site  variations  in  LERF  were 
judged  to  be  not  a  large  factor  (this  was 
also  confirmed  in  a  study  reported  by 
the  Advisory  Committee  for  Reactor 
Safeguards  in  a  September  19,  1997, 
letter  to  Chairman  Jackson),  and  thus  a 
single  value  for  all  plants  is  used.  The 
guideline  value  of  10  "*/RY  for  "LERF  is 
based  upon  the  regulatory  analysis 
guidelines  that,  when  used  in 
conjunction  with  the  A  CDF  guidelines 
discussed  above,  establish  a  cutoff 
below  which  the  significance  of  safety 
issue  is  not  large  enough  to  warrant 
backfit  analysis. 

Figures  3  and  4  of  Section  2.2.4  in 
Regulatory  Guide  1.174  illustrate 
acceptance  guidelines  for  CDF  and 
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LERF  and  indicate  that  for  each  of  these 
metrics,  three  regions  have  been 
identified  for  use  in  screening  the 
acceptabihty  of  proposed  changes  in 
Ucensing  bases.  Region  III,  shown  in  the 
figures  and  discussed  in  the  text  of 
Regulatory  Guide  1.174,  has  been 
identified  as  representing  a  sufficiently 
low  CDF  or  LERF  increase  that,  in 
general,  program  changes  associated 
with  this  region  may  be  permitted 
without  a  detailed  assessment  of  the 
baseline  CDF/LERF.  As  discussed  in 
Regulatory  Guide  1.174,  if  there  are 
indications  that  the  baseline  CDF  or 
LERF  is  above  the  guideline  values, 
additional  evaluation  would  be  needed 
even  though  the  calculated  changes  in 
CDF  or  LERF  were  small  and  in  Region 
in.  In  Section  2.2.5,  "Comparison  of 
PRA  Results  with  the  Acceptance 
Guidelines,"  it  is  stated  that  the 
acceptance  guidelines  (lines  separating 
the  regions)  are  not  to  be  interpreted  in 
an  overly  prescriptive  manner  and  that 
they  are  intended  to  provide  an 
indication,  in  numerical  terms,  of  what 
is  considered  acceptable.  Graduated 
shading  has  been  added  to  the  guideline 
figures  to  indicate  regions  in  which 
proposed  changes  will  be  subject  to 
gradually  more  intensive  NRC  technical 
and  management  review.  Regarding  the 
use  of  the  QHOs,  it  is  stated  that  the  use 
of  the  QHOs  in  lieu  of  LERF  in  support 
of  risk-informed  applications  is  an 
acceptable  approach  provided  that 
appropriate  consideration  is  given  to  the 
methods  and  assumptions  used  in  the 
analysis  and  in  the  treatment  of 
uncertainties.  Also,  in  Section  2.2.6, 
"Integrated  Decisionmaking,"  it  is  noted 
that  Level  3  PRA  information  can  be 
submitted  and  will  be  considered  in 
support  of  those  cases  in  which 
increased  NRC  management  attention  is 
needed  during  the  review  (e.g.,  when 
the  calculated  CDF/LERF  changes  and 
baseline  values  are  close  to  the 
acceptance  guidelines). 

2.  Definition  of  Risk  Neutral 

Issue:  A  number  of  comments  were 
received  indicating  a  need  for  a 
definition  of  risk  neutral  apphcations. 
and  indicating  that  increased  NRC 
management  and  technical  review 
should  not  be  required  for  risk  increases 
below  some  threshold. 

Resolution:  See  responses  to  Issues 
Number  1  and  3  addressing  very  small 
increases  in  risk. 

3.  Allowance  for  Very  Small  Increases  in 
Risk 

Issue:  Comments  stated  that  facilities 
with  CDFs  greater  than  IQ-VRY  should 
be  allowed  small  risk  increases  and  that 
the  level  of  effort  and  information 


required  in  submittals  was  excessive  for 
small  risk  increases. 

Resolution:  Section  2.2.4. 
"Acceptance  Guidelines."  addresses  the 
treatment  of  small  increases  in  risk 
using  the  metrics  of  CDF  and  LERF.  As 
noted  in  the  discussion  for  Issue 
Number  1,  this  section  has  been  revised 
and  now  includes  a  special  category  of 
application  in  which  the  estimated  level 
of  CDF/LERF  increase  associated  with 
the  application  is  sufficientlv  low  that, 
in  general,  program  changes  associated 
with  this  region  may  be  permitted 
without  a  detailed  assessment  of  the 
baseline  CDF/LERF.  This  category  is 
displayed  in  Figures  3  and  4  of  Section 
2.2.4.  " 

4.  Treatment  of  Uncertainties 

Issue:  Comments  stated  that  the 
inclusion  of  uncertainty  could  lead  to 
confusion  regarding  the  decision  criteria 
and  that  the  use  of  PRA  inherently  takes 
care  of  uncertainty. 

Resolution:  Several  approaches  were 
reconsidered  for  the  treatment  of 
uncertainties,  and  it  was  concluded  that 
the  approach  described  in  Draft 
Regulatory  Guide  DG-1061  appeared  to 
be  the  most  practical  and  useful 
approach  at  this  time,  although  the  text 
needed  to  be  clarified.  Uncertainty  is 
addressed  in  Section  2.2.5, 
"Comparison  of  PRA  Results  with  the 
Acceptance  Guidelines,"  in  Regulatory- 
Guide  1.174.  In  this  section,  it  is  noted 
that  it  is  important,  when  interpreting 
the  results  of  a  PRA.  to  develop  an 
understanding  of  the  impact  of  a 
specific  assumption  or  choice  of  model 
on  the  prediction.  PRA  only  inherently 
takes  care  of  those  uncertainties 
modeled  in  the  analysis.  Others  must  be 
qualitatively  or  quantitatively 
addressed.  The  impact  of  using 
alternative  assumptions  and  models 
may  be  reasonably  evaluated  using 
appropriate  sensitivity  studies.  The 
major  sources  of  uncertainty  should  be 
understood,  but  it  is  not  necessary,  in 
all  cases,  to  perform  elaborate 
uncertainty  evaluations  (e.g. 
propagation  of  uncertainty 
distributions). 

5.  Quality  of  PRA 

Issue:  Numerous  comments  were 
received  indicating  concern  that  the 
PRA  standards  included  in  Draft 
NUREG-1602,  "The  Use  of  PRA  in  Risk- 
Informed  Applications"  (USNRC,  June 
1997),  were  unnecessarily  high  for  many 
risk-informed  applications.  The 
comments  also  indicated  that  the 
requirements  for  PRA  quality  were  not 
clear  and  that  graded  levels  of  PRA 
quality  should  be  provided  for  different 
applications. 


Resolution:  The  issue  of  PR.^  quality 
is  addressed  in  the  revised  Section 
2.2.3.  "Scope.  Level  of  Detail,  and 
Quality  of  the  PRA."  of  Regulatory 
Guide  1.174.  In  this  section  it  is  stated 
that  PRA  quality  should  be 
commensurate  with  the  application  for 
which  it  is  intended  and  with  the  role 
that  PRA  results  would  play  in  the 
integrated  decision  process.  A  PR.^  used 
in  a  risk-informed  application  should  be 
performed  in  a  manner  that  is  consistent 
with  accepted  practices,  and  it  should 
be  commensurate  with  the  scope  and 
level  of  detail,  which  are  also  discussed 
in  Section  2.2.3  of  Regulatory  Guide 
1.174.  The  NRC  has  not  developed  its 
own  formal  standard  nor  endorsed  an 
industry-  standard  for  PR.A  quality,  but 
it  supports  such  a  standard  and  expects 
that  one  will  be  available  in  the  future. 
Draft  NUREG-1602  was  cited  in  Draft 
Regulaton,'  Guide  DG-1061  as  a 
potential  reference  for  PR.^  methods 
that  could  be  used  to  support  regulatory 
decisionmaking.  There  were  a  number 
of  comments  indicating  that  the  "PRA 
standard"  represented  by  Draft  NUREG- 
1602  was  excessive  for  many  risk- 
informed  applications  that  did  not 
require  sophisticated  or  state-of-the-art 
methods.  While  Draft  NUREG-1602  was 
not  intended  to  be  used  universally  as 
a  PRA  standard,  it  is  acknowledged  that 
it  would  be  more  useful  to  have  a 
standard  that  addresses  the  differing 
needs  for  PRA  scope  and  detail 
depending  on  the  application 
Accordingly.  Draft  NUREG-1602  is  no 
longer  referenced  in  Regulator\'  Guide 
1.174.  and  a  separate  discussion  on  PR,^ 
quality  has  been  added,  including  the 
use  of  peer  reviews  or  PR.^  cross 
comparisons.  PRA  peer  review  activities 
such  as  those  presently  being  done 
under  various  industry  PR.^ 
certification  programs  are  examples. 
Peer  review.  PRA  certification,  or  cross 
comparison  do  not  replace  a  staff  review 
in  its  entirety,  and  licensees  need  to 
justif\-  why  the  PRA  is  adequate  for  the 
proposed  apphcation.  In  the  interim, 
until  a  consensus  PR.'^  standard  is 
available,  the  NRC  staff  will  evaluate 
PRAs  submitted  in  support  of  specific 
applications  using  the  guidelines  given 
in  Chapter  19  of  the  Standard  Review 
Plan. 

6.  Low  Safety  Significant  Components 
Monitoring  Needs 

Issue:  Comments  indicated  that  the 
draft  guidance  placed  too  much 
importance  on  monitoring  low  safety 
significant  components  (LSSCs).  The 
comments  also  indicated  that 
monitoring  performed  ur.der  the 
Maintenance  Rule  should  be  acceptable 
for  risk-informed  programs. 
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Resolution:  Section  2.3.  "Element  3: 
Define  Implementation  and  Monitoring 
Program,"  has  been  revised  to  clarify  the 
need  for  monitoring  LSSCs.  While 
details  for  monitoring  LSSCs  will  be 
provided  in  the  application-specific 
guidance  documents,  the  following 
principal  needs  should  be  satisfied  for 
all  applications.  Monitoring  programs 
should  be  proposed  that  are  capable  of 
adequately  tracking  the  performance  of 
equipment  that,  when  degraded,  could 
alter  the  conclusions  that  were  key  to 
supporting  the  acceptance  of  the 
program.  It  follows  that  monitoring 
programs  should  be  structured  such  that 
SSCs  are  monitored  commensurate  with 
their  safety  significance.  Monitoring  that 
is  performed  as  a  part  of  the 
Maintenance  Rule  implementation  can 
be  used  when  the  monitoring  performed 
under  the  Maintenance  Rule  is 
sufficient  for  the  SSCs  affected  by  the 
risk-informed  application. 

7.  Shutdown  and  Temporary  Plant 
Condition 

Issue:  Several  commenters  noted  that 
the  guidelines  proposed  did  not 
distinguish  between  power  operation 
and  shutdown  and  did  not  address 
temporary  plant  conditions.  Separate 
guidelines  for  these  conditions  were 
suggested. 

Resolution:  In  response  to  these 
comments.  Section  2.2.4  of  Regulatory 
Guide  1.174  has  been  e.xpanded  to 
address  the  shutdown  condition. 
Specific  guidance  for  temporarv  plant 
conditions  has  not  been  added,  but  will 
be  considered  in  a  future  update  of  the 
guide. 

8  Documentation  Needs 

Issue:  Many  commenters  stated  that 
the  requirements  in  the  drafts  for 
documentation  were  excessive  and 
unmanageable,  particularlv  for 
proposals  involving  small  changes  in 
risk.  It  was  also  suggested  that  certain 
items  of  documentation  should  not  be 
required  to  be  submitted  for  the  staffs 
initial  review,  provided  that  more 
complete  documentation  was 
maintained  at  the  utility  for  review  as 
necessary. 

Resolution:  In  response  to  the 
comments  received.  Section  3  of 
Regulatory  Guide  1.174  has  been 
reevaluated  to  determine  whether  all 
items  listed  in  the  draft  were  necessary. 
As  a  result,  a  number  of  documentation 
items,  particularly  with  regard  to  the 
PRA.  have  been  removed  in  the  final 
regulatory  guide,  and  the  SRP  has  been 
revised  to  be  consistent. 


9.  Overall  Cost  Benefit 

Issue:  This  issue  was  highlighted  by 
NEI  in  its  comment  letter  and  was  also 
included  in  a  number  of  other  comment 
letters.  A  concern  was  expressed  that 
the  resources  required  by  licensees  to 
prepare  proposals  and  to  subsequently 
implement  NRC-approved  risk-informed 
changes  to  the  CLB  would  be  too  high 
considering  the  benefit  in  terms  of 
burden  reduction. 

Resolution:  The  question  of  how  cost 
beneficial  it  would  be  for  utilities  to 
prepare  proposals  for  risk-informed 
changes  to  their  licensing  ba,ses  and  to 
implement  such  programs  after  review 
and  approval  by  the  NRC  will  only  be 
fully  answered  after  the  industry  and 
the  NRC  gain  further  experience  in  these 
types  of  programs.  Certainly,  the  pilot 
plant  program  proposals,  which  are 
currently  being  reviewed  for  application 
to  technical  specifications,  graded 
quality  assurance,  and  inservice  testing 
and  inspection,  will  provide  useful 
insights  into  the  potential  cost  savings 
of  these  programs.  While  it  is  not  the 
NRC's  responsibility  to  ensure  that  such 
risk-informed  programs  are  cost 
beneficial,  it  is  believed  that  such 
programs  can  enhance  safety  by  better 
focusing  utility  and  NRC  resources  on 
the  most  important  safety  areas  in 
reactors;  this  philosophv  is  consistent 
with  the  Commission's  Policy  Statement 
on  the  use  of  PRA  methods  in  nuclear 
regulatory  activities.  During  the 
preparation  of  this  final  regulatory  guide 
and  standard  review  plan  section, 
attention  was  paid  to  areas  in  which 
needs  for  utility  resources  could  be 
reduced,  thus  the  cost  beneficial  aspects 
of  the  risk-informed  process  were 
improved  while  still  maintaining  an 
appropriate  level  of  safety.  Examples  in 
Regulatory  Guide  1.174  are  Section 
2.2,3,  "Scope,  Level  of  Detail,  and 
Quality  of  the  PRA,"  which  states  that 
the  level  of  detail  required  to  support  an 
application  can  vary  depending  on  the 
application,  and  not  all  applications 
require  an  expensive,  detailed  PRA; 
Section  2.2.4.  "Acceptance  Guidelines," 
identifies  a  special  category  of  risk- 
informed  proposal  as  having  a 
sufficiently  low  estimated  risk  increase 
that,  generally,  the  proposal  woujd  be 
considered  without  a  detailed 
assessment  of  baseline  CDF/LERF  (i.e.. 
Region  III  of  Figures  3  and  4  in 
Regulatory  Guide  1.174);  and  in  Section 
3.  "Documentation,"  where  some  of  the 
items  that  were  identified  in  the  draft 
guide  and  SRP  as  being  needed  in 
program  submittals  have  been  removed 
since  they  were  not  believed  necessary. 

(5  U.S.C.  552(a)) 


Dated  at  Rockville,  MD.  this  31st  dav  of 
July  1998. 

For  the  Nuclear  Regulatory  Commission. 
Ashok  C.  Thadani, 
Director.  Office  of  Nuclear  Regulatory 
Research. 

[PR  Doc.  98-22412  Filed  8-19-98;  8:4.5  am] 
BILLING  CODE  7590-0 1-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  ForOMB  Review; 
Comment  Request  for  Review  of  a 
Revised  Information  Collection:  Form 
Rl  92-19 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22,  1995).  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  review  of  a  revised 
information  collection.  RI  92-19. 
Application  for  Deferred  or  Postponed 
Retirement:  Federal  Employees 
Retirement  System  (FERS).  is  used  by 
separated  employees  to  apply  for  either 
a  deferred  or  a  postponed  FERS  annuity 
benefit. 

Approximately  1,272  forms  are 
completed  annually.  We  estimate  it 
takes  approximately  60  minutes  to 
complete  the  form.  The  annual 
estimated  burden  is  1,272  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
September  21,  1998. 

ADDRESSES:  Send  or  deliver  comments 

to— 

John  Crawford,  Chief,  FERS  Division, 
Retirement  and  Insurance  Service, 
U.S.  Office  of  Personnel  Management, 
1900  E  Street,  NW,  Room  3313, 
Washington,  DC  20415. 

and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  &  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW,  Room  10235, 
Washington.  DC  20503. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Donna  G.  Lease,  Budget  & 
Administrative  Services  Division  (202) 
606-0623. 
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Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

[FR  Doc.  98-22363  Filed  8-19-98;  8:45  am) 

BILUNG  CODE  6325-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
23391:812-10842] 

Diversified  Investors  Portfolios,  et  al.; 
Notice  of  Application 

August  17.  1998. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  AppHcation  for  an 
order  under  the  Investment  Companv 
Act  of  1940  (the  "Act"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  of  the  act 
from  the  provisions  of  section  15(a)  of 
the  Act  and  rule  18f-2  under  the  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  them  to  enter 
into  and  materially  amend  contracts 
with  subadvisers  without  shareholder 
approval. 

APPLICANTS:  Diversified  Investors 
Portfolios  ("DIP")  and  Diversified 
Investment  Advisors,  Inc.  (the 
"Manager"). 

FILING  DATE:  The  application  was  filed 
on  October  28,  1997,  and  amended  on 
April  20,  1998.  Applicants  have  agreed 
to  file  an  amendment  during  the  notice 
period,  the  substance  of  which  is 
reflected  in  this  notice. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  wTiting  to  the 
Commission's  Secretary  and  serving  the 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  September  8,  1998,  and 
should  be  accompanied  by  proof  of 
service  on  the  applicants,  in  the  form  of 
an  affidavit  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writers'  request,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.VV.,  Washington,  D.C.  20549. 
Applicants,  4  Manhattanville  Road, 
Purchase,  New  York  10577.  Attention: 
Robert  F.  Colby. 

FOR  FURTHER  INFORMATION  CONTACT: 


Lawrence  W.  Pisto.  Senior  Counsel,  at 
(202)  942-0527,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-^564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch.  450  Fifth 
Street,  N.VV.,  Washington,  D.C.  20549 
(tel.  (202)  942-8090). 

Applicants'  Representations 

1.  DIP  is  organized  as  a  New  York 
trust  and  is  registered  under  the  Act  as 
an  open-end  management  investment 
company.  DIP  currently  consists  of 
thirteen  portfolios  (the  "Core 
Portfolios").  Beneficial  interests  in  the 
Core  Portfolios  are  issued  solely  in 
private  placement  transactions  that  do 
not  involve  any  "public  offering"  within 
the  meaning  of  Section  4(2)  of  the 
Securities  Act  of  1933  (the  "Securities 
Act").  Investments  in  the  Core  Portfolios 
may  only  be  made  by  investment 
companies,  insurance  company  separate 
accounts  (including  accounts  registered 
under  the  Act  and  accounts  not  so 
registered),  common  or  commingled 
trust  funds  or  similar  organizations  or 
entities  that  are  "accredited  investors" 
within  the  meaning  of  Regulation  D 
under  the  Securities  Act.  Each  Core 
Portfolio  serves  as  a  master  fund  in  a 
master/feeder  structure.  Each  registered 
investment  company  (or  series  thereof) 
which  invests  its  investable  assets  in  a 
Core  Portfolio  is  referred  to  as  a  feeder 
fund  ("Feeder  Fund"). 

2.  DIP  has  entered  into  investment 
management  agreements  with  the 
Manager  with  respect  to  each  of  the 
Core  Portfolios  (each  a  "Management 
Agreement").  The  Manager  is  registered 
under  the  Investment  Advisers  Act  of 
1940  (the  "Advisers  Act").  Under  the 
terms  of  the  Management  Agreements, 
the  Manager  supervises  the  overall 
administration  of  the  Core  Portfolios, 
providing  or  overseeing  the  provision  of 
all  business,  administrative,  investment 
advisory  and.  if  applicable,  portfolio 
management  services.  For  its  services, 
the  Manager  receives  a  management  fee 
at  an  annual  rate  based  on  a  percentage 
of  the  applicable  Core  Portfolio's 
average  net  assets. 

3.  The  Manager  seeks  to  enhance 
performance  of  the  Core  Portfolios  and 
reduce  risk  by  selecting  one  or  more 
"specialist"  subadvisers 
("Subadvisers").  The  Manager  selects 
Subadvisers  based  on  a  rigorous  process 
which  includes  researching  each 
Subadviser's  asset  class,  track  record, 
organizational  structure,  management 


team,  consistency  of  performance,  assets 
under  management,  and  other  factors. 
The  Manager  contmuously  monitors  a 
Subadviser's  performance  on  both  a 
quantitative  and  qualitative  basis, 

4.  The  specific  investment  decisions 
for  each  Core  Portfolio  are  made  by  one 
or  more  Subadvisers.  each  of  which  has 
discretionar\'  authority  to  invest  all  or  a 
portion  of  the  assets  of  the  particular 
Core  Portfolio,  subject  to  general 
supervision  by  the  Manager  and  DIP's 
Broad  of  Trustees  ("Board").  Each 
Subadviser  is  or  will  be  registered  under 
the  Advisers  Act.'  Each  of  the 
Subadvisers  receives  a  subadvisorv  fee 
from  the  Manager  at  an  annual  rate 
based  on  a  percentage  of  the  applicable 
Core  Portfolio's  average  net  assets.  Of 
the  thirteen  Core  Portfolios,  eleven 
currently  have  one  Subadviser,  one  has 
two  Subadvisers.  and  one  has  four 
Subadvisers. 

5.  Applicants  request  an  order  that 
would  permit  the  Manager,  subject  to 
the  oversight  by  the  Board,  to  enter  into 
and  materially  amend  agreements  with 
Subadvisers  ("Subadvisorv 
Agreements")  without  shareholder 
approval.  Applicants  believe  that  this 
relief  would  enable  the  Core  Portfolios 
to  operate  more  efficiently  and 
consistently  with  the  Manager- 
Subadviser  structiu-e. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  makes  it 
unlawful  for  any  person  to  act  as  an 
investment  adviser  to  a  registered 
investment  company  except  pursuant  to 
a  written  contract  that  has  been 
approved  by  a  majority  of  the 
investment  company's  outstanding 
voting  securities.  Rule  18f-2  provides 
that  each  series  or  class  of  stock  in  a 
series  company  must  approve  the  matter 
if  the  Act  requires  shareholder 
approval. 2 

2.  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  any  person, 
security,  or  transaction  from  anv 
provision  of  the  Act  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairlv 
intended  by  the  policy  and  provisions  of 
the  Act. 


'  Each  Subadviser  will  be  registered  under  the 
.^dvlsers  .^ct  unless  il  is  a  "bank"  as  defineo  in  the 
advisers  .\ct  or  is  otherwise  excluded  from  the 
definition  of  "investment  adviser"  under  section 
202(a)(n)  of  the  .^dvlsers  Act 

^  In  the  case  of  the  Core  Portfolios,  which  are 
"master"  funds  m  a  master/feerer  structure, 
shareholder  approval  requireinrnts  under  section 
ISlal  and  rale  18f-2  also  are  governed  bv  the  voting 
provisions  set  forth  in  section  1  l-;|d)(l)(E)  of  the 
Act. 
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3.  Applicants  request  an  order  under 
section  6(c)  that  would  exempt  them 
from  section  15(a)  and  rule  18f-2  to 
permit  the  Manager,  subject  to  approval 
bv  the  Board,  to  enter  into  and 
materially  amend  Subadvisory 
Agreements  without  shareholder 
approval.  Applicants  request  that  the 
relief  extend  to  the  existing  Core 
Portfolios  as  well  as  future  series  of  DIP 
and  any  other  registered  open-end 
management  investment  company 
advised  bv  the  Manager  or  a  person 
controlling,  controlled  by,  or  under 
common  control  with  the  Manager  that 
operates  in  substantially  the  same 
manner  as  DIP  with  respect  to  the 
Manager-Subadviser  structure  and 
complies  with  the  terms  and  conditions 
of  the  application  ("Future  Fund"). 

4.  Applicants  state  that,  from  the 
perspective  of  the  investor  in  a  Core 
Portfolio  or  Feeder  Fund,  the  role  of  the 
Subadviser  is  comparable  to  that  of  the 
individual  portfolio  managers  employed 
by  other  investment  advisory  firms.  The 
Subadvisers  are  concerned  only  with 
selection  of  portfolio  investments  in 
accordance  with  a  Core  Portfolio's 
investment  objective  and  policies  and 
have  no  broader  supervisory, 
management  or  administrative 
responsibilities  with  respect  to  the  Core 
Portfolio.  Applicants  state  that  the  Core 
Portfolios  thus  offer  the  Manager/ 
Subadviser  structiu-e  to  allow  investors 
the  opportunity  to  invest  their  assets  in 
a  selection  of  investment  disciplines 
managed  by  their  respective 
Subadvisers.  The  Manager,  based  on  its 
own  analyses  and  experience, 
determines  which  Subadvisers  are  likely 
to  make  specific  portfolio  securities 
selections  which,  in  the  aggregate,  will 
achieve  the  desired  and  defined 
objectives  of  a  particular  investment 
discipline  under  existing  market 
conditions.  Investors  also  obtain  the 
Manager's  constant  supervision  of  these 
Subadvisers.  so  that  new  Subadvisers 
can  be  introduced  in  response  to 
changing  market  conditions  or  a 
Subadviser's  performance,  in  each  case 
in  an  attempt  to  improve  the  overall 
performance  of  the  Core  Portfolios. 

5.  Applicants  believe  that  investors  in 
a  Feeder  Fund  or  Core  Portfolio  are.  in 
effect,  electing  to  have  the  Manager 
select  one  or  more  Subadvisers  best 
suited  to  achieve  that  Core  Portfolios 
investment  objective.  Part  of  such 
investor's  investment  decision  is  a 
decision  to  have  those  selections  made 
by  a  professional  management 
organization,  such  as  the  Manager,  with 
substantial  experience  in  making  such 
evaluations  and  selections  (or  in 
recommending  the  termination  of 
Subadvisers,  as  deemed  appropriate  by 


the  Manager).  Applicants  thus  believe 
that  the  requested  relief  will  allow  the 
Core  Portfolio  to  operate  more 
efficiently  and  in  accordance  with 
investor  expectations.  Applicants  also 
note  that  the  Management  Agreement 
will  remain  subject  to  the  shareholder 
voting  requirements  of  section  15(a). 

Applicants'  Conditions 

1.  Before  a  Core  Portfolio  may  rely  on 
the  order  requested  in  the  application, 
the  operation  of  the  Core  Portfolio  in  the 
manner  described  in  the  application 
will  be  approved  by  a  majority  of  the 
outstanding  voting  securities  of  the  Core 
Portfolio,  within  the  meaning  of  the  Act, 
pursuant  to  voting  instructions  provided 
by  shareholders  of  those  Feeder  Funds 
investing  in  such  Core  Portfolio  (or  by 
the  unit  holders  in  the  case  of  Feeder 
Funds  that  are  insurance  company 
separate  accounts)  that  are  registered 
under  the  Act  or  other  voting 
arrangements  that  comply  with  section 
12(d)(l)(E)(iii)(aa)  of  the  Act.  if 
applicable.  Before  a  Future  Fund  may 
rely  on  the  order  requested  in  the 
application,  the  operation  of  the  Future 
Fund  in  the  manner  described  in  the 
application  will  be  approved  by  a 
majority  of  the  outstanding  voting 
securities  of  the  Future  Fund,  within  the 
meaning  of  the  Act.  pursuant  to  voting 
instructions  provided  by  the 
shareholders  of  the  Future  Fund  (or  by 
unit  holders  in  the  case  of  a  Future 
Fund  that  is  an  insurance  company 
separate  account  registered  under  the 
Act),  in  accordance  with  section 
12(d)(l)(E)(iii)(aa)ofthe  Act.  or  in  the 
case  of  a  Future  Fund  whose 
shareholders  or  unit  holders,  as  the  case 
may  be,  purchase  shares  in  a  public 
offering  on  the  basis  of  a  prospectus 
containing  the  disclosure  contemplated 
by  Condition  2  below,  by  the  initial 
shareholder(s)  before  the  shares  of  the 
Future  Fund  are  offered  to  the  public. 

2.  A  Feeder  Fund's  prospectus,  DIP's 
or  Future  Fund's  offering  documents 
and,  if  applicable,  DIP's  or  Future 
Fund's  prospectus,  will  disclose  the 
existence,  substance  and  effect  of  any 
order  granted  pursuant  to  this 
application.  In  addition,  the  Feeder 
Funds,  the  Core  Portfolios  and  Future 
Funds  will  hold  themselves  out  as 
employing  the  Manager/Subadviser 
approach  described  in  the  application. 
A  Feeder  Fund's  prospectus.  DIP's  or 
Future  Fund's  offering  documents  and, 
if  applicable,  DIP's  or  Future  Fund's 
prospectus,  will  prominently  disclose 
that  the  Manager  has  ultimate 
responsibility  to  oversee  the 
Subadvisers  and  recommend  their 
hiring,  termination,  and  replacement. 


3.  The  Manager  will  provide 
management  and  administrative 
services  to  the  core  Portfolios  and, 
subject  to  the  review  and  approval  by 
the  Board,  will,  as  necessary:  set  each 
Core  Portfolio's  overall  investment 
strategies;  select  Subadvisers;  allocate 
and  reallocate,  as  appropriate,  each  Core 
Portfolio's  assets  among  Subadvisers; 
monitor  and  evaluate  Subadviser 
performance:  and  oversee  Subadviser 
compliance  with  the  investment 
objective,  policies  and  restrictions  of  the 
applicable  Core  Portfolio. 

4.  At  all  times,  a  majority  of  the  Board 
will  be  persons  who  are  not  "interested 
persons"  of  DIP,  within  the  meaning  of 
section  2(a)(19)  of  the  Act  (the 
"Independent  Trustees"),  and  the 
nomination  of  new  or  additional 
Independent  Trustees  will  be  placed 
within  the  discretion  of  the  then 
existing  Independent  Trustees. 

5.  Neither  the  Manager  nor  a  Core 
Portfolio  will  enter  into  a  Subadvisory 
Agreement  with  any  subadviser  that  is 
an  affiliated  person  of  DIP  or  the 
Manager,  within  the  meaning  of  section 
2(a)(3)  of  the  Act  (each  an  "Affiliated 
Subadviser"),  other  than  by  reason  of 
serving  as  Subadviser  to  one  or  more 
Core  Portfolios,  without  such 
Subadvisory  Agreement,  including  the 
compensation  to  be  paid  thereunder, 
being  approved  by  the  shareholders  of 
the  applicable  Core  Portfolio  pursuant 
to  voting  instructions  provided  by 
shareholders  of  those  Feeder  Funds 
investing  in  such  Core  Portfolios  (or  by 
unit  holders  in  the  case  of  Feeder  Funds 
that  are  insurance  company  separate 
accounts)  that  are  registered  under  the 
Act  or  other  voting  arrangements  that 
comply  with  12(d)(l)(E)(iii)(aa)  of  the 
Act,  if  applicable. 

6.  When  a  Subadviser  change  is 
proposed  for  a  Core  Portfolio  with  an 
Affiliated  Subadviser,  the  Board, 
including  a  majority  of  the  Independent 
Trustees,  will  make  a  separate  finding, 
reflected  in  the  minutes  of  the  meetings 
of  the  Board  that  such  change  is  in  the 
best  interests  of  the  applicable  Core 
Portfolio  and  its  investors  (including,  in 
the  case  of  a  Core  Portfolio  offered  to 
insurance  company  separate  accounts, 
the  unit  holders  of  any  separate  account 
for  which  that  Core  Portfolio  serves  as 

a  funding  medium)  and  does  not 
involve  a  conflict  of  interest  from  which 
the  Manager  or  the  Affiliated  Subadviser 
derives  an  inappropriate  advantage. 

7.  No  director,  trustee  or  officer  of  DIP 
or  the  Manager  will  own  directly  or 
indirectly  (other  than  through  a  pooled 
investment  vehicle  that  is  not  controlled 
by  the  director,  trustee  or  officer)  any 
interest  in  a  Subadviser  except  for 
ownership  of  (i)  interests  in  the  Manager 


Federal  Register /Vol.  63.  No.  161 /Thursday.  August  20,  1998 /Notices 


44665 


or  any  entity  that  controls,  is  controlled 
by,  or  is  under  common  control  with  the 
Manager;  or  (ii)  less  than  1%  of  the 
outstanding  securities  of  any  class  of 
equity  or  debt  of  a  publicly-traded 
company  that  is  either  a  Subadviser  or 
an  entity  that  controls,  is  controlled  by, 
or  is  under  common  control  with  a 
Subadviser. 

8.  Within  75  days  of  the  hiring  of  any 
new  Subadviser,  the  Manager  will 
furnish  the  shareholders  of  the 
applicable  Core  Portfolio  and  Feeder 
Funds  (including  in  the  case  of  a  Feeder 
Fund  that  is  an  insurance  company 
separate  account,  the  unit  holders  of 
that  separate  account)  all  the 
information  that  would  have  been 
included  in  a  proxy  statement.  Such 
information  will  include  any  changes  in 
such  information  caused  by  the  addition 
of  a  new  Subadviser.  To  meet  this 
obligation,  the  Manager  will  provide  the 
shareholders  of  the  applicable  Core 
Portfolios  and  Feeder  Funds  (including 
in  the  case  of  a  Feeder  Fund  that  is  an 
insurance  company  separate  account, 
the  unit  holders  of  that  separate 
account)  with  an  information  statement 
meeting  the  requirements  of  Regulation 
14C  and  Schedule  14C  under  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act"),  as  well  as  the 
requirements  of  Item  22  of  Schedule 
14A  under  the  Exchange  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariaod, 

Depu  ty  Secretary. 

|FR  Doc.  9&-22434  Filed  8-19-98;  8:45  am] 

BILLING  CODE  801(M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26906] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Acf) 

August  14,  1998. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 


Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  8,  1998,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  should 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
'f  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  September  8.  1998,  the 
application(s)  and/ or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

System  Energy  Resources,  Inc.  (70- 
8511) 

Entergy  Corporation  ("Entergy").  P.O. 
Box  61005,  New  Orleans,  Louisiana 
70161,  a  registered  holding  company. 
Entergy's  electric  generating  subsidiary 
company,  System  Energy  Resources, 
Inc.  ("SERI"),  1340  Echelon  Parkway, 
Jackson,  Mississippi  39213;  and 
Entergy's  operating  subsidiary 
companies  ("Operating  Subsidiaries"), 
Entergy  Arkansas,  Inc,  P.O.  Box  551. 
Little  Rock,  Arkansas  72203;  Entergy 
Louisiana,  Inc.,  639  Loyola  Avenue, 
New  Orleans,  Louisiana  70113;  Entergy 
Mississippi,  Inc.,  P.O.  Box  1640, 
Jackson,  Mississippi  39205;  and  Entergy 
New  Orleans,  Inc.,  639  Loyola  Avenue. 
New  Orleans,  Louisiana  70113,  have 
filed  a  post-effective  amendment  to  their 
application-declaration  under  sections 
6(a),  7.  9(a),  10,  12(b)  and  12(d)  of  the 
Act  and  rules  44,  45  and  54  thereunder. 

By  orders  dated  May  9,  1995  (HCAR 
No.  26287),  August  18,  1995  (HCAR  No. 
26358)  and  August  27,  1996  (HCAR  No. 
26561)  ("Orders"),  the  Commission 
authorized  SERI,  through  December  31, 
2000,  to  issue  and  sell  one  or  more 
series  of  its  first  mortgage  bonds 
("Bonds")  and  one  or  more  series  of  its 
debentures  ("Debentures")  in  an 
aggregate  principal  amount  not  to 
exceed  $540  million.  The  Orders  also 
authorized  SERI  to  enter  into 
arrangements  for  the  issuance  and  sale 
of  tax-exempt  revenue  bonds  ("Tax- 
Exempt  Bonds")  in  an  aggregate 
principal  amount  not  to  exceed  S350 
million.  In  support  of  the  Tax-Exempt 
Bonds,  SERI  was  authorized  to  issue 
and  pledge  one  or  more  new  series  of  its 
first  mortgage  bonds  in  an  aggregate 
principal  amount  not  to  exceed  S395 
million  or  obtain  one  or  more 


irrevocable  letters  of  credit  with  face 
amounts  of  up  to  $395  million. 

In  order  to  provide  additional  security 
for  its  obligations  under  the  Bonds.  SERI 
was  authorized  to  assign  to  holders  of 
the  Bonds  certain  rights  under  an 
agreement  with  the  Operating 
Subsidiaries  to  receive  operating 
expense  payments  from  those 
subsidiaries  for  the  operation  of  a 
nuclear  powered  generating  station. 
SERI  was  authorized  also  to  assign  to 
holders  of  the  Bonds  certain  rights 
under  a  separate  agreement  to  receive 
capital  contributions  from  Entergy  m 
amounts  sufficient  to  maintain  SERl's 
equity  ratio  at  a  35%  level,  as  defined 
in  that  agreement. 

SERI  now  proposes  to  increase  the 
aggregate  outstanding  principal  amounts 
of  Bonds  and/or  Debentures  from  S540 
million  to  $685  million.  In  addition, 
SERI  proposes  to  increase  the 
obligations  incurred  ("Notes")  in 
connection  with  the  issuance  and  sale  of 
Tax-Exempt  Bonds  from  $350  million  to 
$515  million.  As  authorized  in  the 
Orders,  the  Bonds,  Debentures  and 
Notes  will  have  maturities  not 
exceeding  40  years.  All  other  terms  and 
conditions  authorized  in  the  Orders  will 
also  remain  the  same. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretarw 

|FR  Doc.  98-22433  Filed  8-19-98;  8:45  am) 
BILLING  CODE  ni(M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[FHe  No.  500-1] 

Midland,  Inc.;  Order  of  Suspension  of 
Trading 

August  18.  1998. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  Midland, 
Inc.  ("Midland")  because  of  questions 
regarding  the  accuracy  and  adequacy  of 
information  disseminated  bv  and  about 
Midland  concerning,  among  other 
things:  Midland's  assets  and  liabilities; 
the  identity  and  assets  of  the  companies 
that  Midland  has  announced  plans  to 
acquire;  Midland's  current  operations 
and  business  prospects;  the  composition 
and  involvement  in  company  affairs  of 
Midland's  purported  management;  and 
the  possible  misappropriaion  of  assets 
by  Midland  officers,  and  because 
Midland  has  failed  to  file  with  the 
Commission  a  Form  10-KSB  for  the  vear 
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ended  DiHcnibtT  31 .  1997,  and  Forms 
10-QSB  for  the  quarterly  periods  ended 
March  31.  1998.  and  lune  39.  1998. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  ahove-Hsted 
company. 

Therefore,  it  is  order.ni.  pursuant  to 
Section  12(k)  of  the  Securities  E.xchange 
Act  of  1934.  that  trading  m  the  above 
listed  company  is  suspended  for  the 
period  from  9:30  a.m.  EST.  August  18. 
1998  through  11:59  p.m.  EST.  on  August 
31,  1998. 

Bv  tnt'  Cninnu'ision 
Margaret  H.  McFarland, 
D<r'puty  Secretary. 

|FR  Doc.  98-22504  Filed  H-lH-98:  1  04  pm| 
BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^0323;  File  No.  SR-OTC- 
98-14] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to 
Fees  and  Charges 

.\uoust  14.  1998 

Pursuant  to  Section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934 
(".Act").'  notice  is  hereby  given  that  on 
[uly  10.  1998,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securitu;s  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  establishes 
DTC's  New  York  Window  fee  schedule, 
which  IS  attached  as  Exhibit  1. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.- 

(A)  Self-Regulatory  Organization's 
Stdtenient  of  the  Purpose  of,  and 
Stntutor\'  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  a  fee  schedule  for 
the  use  of  DTC's  New  York  Window. 
The  .\'ew  York  Window  is  a  physical 
securities  processing  service  that  DTC 
provides  to  its  participants.  DTC 
implemented  the  service  after  the 
.National  Securities  Clearing  Corporation 
("NSCC")  discontinued  its  Direct 
Clearing  Service  and  New  York  Window 
Service. '  DTC's  fee  schedule  for  its  New 
York  Window  is  based  on  NSCC's 
pre\ious  fee  schedule  for  its  New  York 
U'indow  Service. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Acf 
and  the  rules  and  regulations 
thereunder  because  it  provides  for  the 
equitable  allocation  of  dues,  fees,  and 
other  charges  among  the  parties  who  use 
DTC's  New  York  Window. 

IBI  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  .Act. 

Id  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

DTC  did  not  solicit  any  comments  on 
the  proposed  rule  change. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  ^  and  pursuant 
to  Rule  19b— 4(e)(2)  f"  thereunder  because 
the  proposal  establishes  or  changes  a 
due,  fee.  or  other  charge  imposed  by 
DTC.  At  any  time  within  sixty  days  of 
the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-98-14  and 
should  be  submitted  by  September  10, 
1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 


'  15  U.S.C.  7Bs(b)(ll. 

-  The  Commission  has  modified  the  text  of  the 
5um.maries  prepared  by  DTC. 

'  On  luly  13,  1998.  DTC  began  offering  its  New 
Yorlt  Window,  and  N.SCC  discontinued  providing 


its  Direct  Clearing  Service  and  New  York  Windov\- 
Senice.  Securities  Exchange  Act  Release  No.  40179 
(|ulv  8.  1998).  63  FR  38221  (File  Nos.  SR-DTC-98- 
09  and  SR-NSCC-98-051. 
■•15  U.S.C.  78q-l. 


'15  U.S.C.  78s(b)(3)(A)(ii) 
*^17CFR240.19b-4(e)(2]. 
'  17  CFR  200.3O-3(a)(12). 
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Exhibit  i.— New  York  Window  Fee  Schedule 


Services 


Present 
fee 


Prcposed 
tee 


Co^Tients 


Physical  Processing 

Over  the  Window-Receives/Delivenes: 

1-50  Daily  

51-100  Daily  

101  And  up  Daily  

Branch  Receives 

Branch  Receives 

Envelope  Settlement  Service/Receives; 

1-100  Daily  

101-150  Daily  

151  And  up  Daily 

Envelope  Settlement  Services/Dehvenes  

Foss/DSS-Receives/Deliveries  (Money  Only)  

Transfers  

Reoganizations  (One  Way)  

Reorganizations  (Two  Way)  

Underwritings  (Coordinating  Distnbution)  

Special  Handling  (Nontransaction  Related  Support)  . 

Custody  (Per  Cusip)  

Return  to  Firm  (Per  Security)   

Return  to  Firm  (Per  Trip)  

Internal  Cross-Receives/Deliveries 

Messenger  Sen/ice  (Accommodation)  

Accommodation  Handling  

Pass-Through  Cost:  Transfer  Fees/Postage/Etc 

Tri-Party  (Internal)  

Tri-Party  (Internal)  

Settlement  Reconciliation  

DTC  Processing 

DTC  Receives  

DTC  Delivers  

Fed  Bool<  Entry  Processing 

FED  Book  Entry  Processing-Receives/Dehvers  

Pass-Through  Charges: 

Receive  

Receive  

Deliver  

Deliver 

SEG  Move  

Account  Maintenance  

'  Cost. 


None 

None 
None 
None 
None 

None 

None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
'  None 
None 
None 

i  None 
None 

None 

None 
None 

None 
None 
None 
None 


S12.00 

^0  00 

8,00 

3,50 

2  50 

6-OC 
5  00 

4  00 
6.00 
3.50 

15.00 

15.00 

18.00 

35,00 

35  00 

0  05 

0,-0 

12.00 

7,00 

7  50 

3.50 

(') 

7,00 

-  00 
2500 

300 

3  00 

3  50 

3,50 
300 

5  75 
3,00 
V50 

550.00 


W  SIC  Vaiidatior 
W  O  Validation 


Man-Hour 
Man-Hour, 
Business  Day. 


Hourly, 


Per  Transaction 
Per  Security 
Per  Day. 

Per  Item. 
Per  Item. 


Per  Transaction  (External). 
Per  Transaction  (Internal). 
Per  Transaction  (Externa!'; 
Per  Transaction  (Internal; 
Per  Transaction. 
Per  Month 


|FR  Doc.  98-22364  Filed  8-19-98;  8:45  am] 
BILLING  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3103] 

State  of  Iowa;  Amendment  #  3 

In  accordance  with  notices  from  the 
Federal  Emergency  Management  Agency 
dated  July  15,  July  31,  and  August  6, 
1998,  the  above-numbered  Declaration 
is  hereby  amended  to  include  the 
following  counties  in  the  State  of  Iowa 
as  a  disaster  area  due  to  damages  caused 
by  severe  storms,  tornadoes,  and 
nooding:  Adair,  Appanoose,  Buena 
Vista,  Cerro  Gordo,  Clay,  Clinton, 
Delaware,  Des  Moines.  Dickinson, 
Emmet,  Floyd,  Hancock,  Kossuth,  Palo 
Alto,  Pocahontas,  Webster,  and 
Winnebago.  This  declaration  is  further 
amended  to  establish  the  incident 


period  for  this  disaster  as  begi.nning  on 
June  13.  1998  and  continuing  through 
July  15.  1998, 

In  addition,  applications  for  economir 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location;  Dubuque,  Humboldt,  Jackson, 
and  Worth  Counties  in  Iowa;  Carroll  and 
Whiteside  Counties  in  Illinois;  Putnam 
County,  Missouri;  and  Faribault, 
Freeborn,  and  Martin  Counties  in 
Minnesota.  Any  counties  contiguous  to 
the  above-named  primary  counties  and 
not  listed  herein  have  been  previously 
declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  phvsical  damage  is 
August  31,  1998  and  for  economic 
injurv  the  termination  date  is  April  2. 
1999^ 


(Catalog  of  Federal  Domestic  .Assistance 
Program  Nos   .59002  and  59008) 

Dated:  .Angus;  11    1998 
Bernard  Kulik. 

A^^suciiiti'  Adm:ni^trator  for  D}saster 
Assistanrf 

iFR  Doc   9H-22.362  Filed  8-19-98;  8  45  am] 
BILLING  CODE  8025-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  2848] 

United  States  International 
Telecommunications  Advisory 
Committee  (ITAC),  Study  Group  B, 
Meeting  Notice 

The  Department  of  State  announces 
that  the  United  States  Internationa! 
Telecommunications  .advisory 
Committee.  Telecommunications 
Standardization  Sector  (ITAC-T]  Stud\ 
Group  B  will  meet  at  9:0C  am  on 
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September  24.  1998,  at  U.S.  Department 
of  Commerce.  .525  Broadway. 
Conference  Room  3012.  BuuldtT.  CO. 
80303 

The  agentid  fur  the  Stuci_\-  GrLiup  B 
meeting  will  include  preparations  for 
ITU-T  Study  Group  15  meeting  in 
October  1998. 

Members  of  the  General  Public  may 
attend  this  meeting  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chair.  .Adnuttance  of  public 
members  will  be  limited  to  seating 
available. 

In  this  regard,  entrance  to  the  meeting 
please  inform  Marcie  Geissinger.  Carole 
Craig,  or  Amy  Moulton  by  .September  21 
at  303-497-521B,  fax  3030-497-5993. 
or  mgeissingerSits.bldrdoc.gov  if  you 
intend  to  attend  this  U.S.  Study  Group 
B  M(•^■t^■l^   Provide  vour  name, 
organization,  and  telephone  number. 

Dated:  [uiy  30,  1998. 
Marian  R.  Gordon, 

Chairman.  U.S.  IT  AC  for 
Telecommunications  Standardization. 
!FK  Doc   98-22357  Filed  8-19-98;  8:45  am] 

BILLING  CODE  4710-J5-** 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
Rotorcraft  Draft  Advisory  Material 

AGENCY:  Federal  Aviation 
.\dministration  (F.-\A),  DOT. 
ACTION:  Notice  of  availability  of  draft 
rotorcraft  advisory  material. 

SUMMARY:  This  is  a  notice  of  availabilitv 
of  draft  .\dvisory  Circular  (AC)  material, 
which  provides  guidance  as  to  an 
acceptable  means  of  accomplishing  the 
requirements  of  proposed  rules  on  the 
subject  of  normal  and  transport  category 
rotorcraft  load  combination  safety 
requirements  and  on  the  subject  of 
normal  category  rotorcraft  maximum 
weight  and  passenger  seat  limitation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Jones.  Rotorcraft  Standards  Staff, 
F.AA,  Rotorcraft  Directorate.  .Aircraft 
Certification  Service,  Forth  Worth,  TX 
76193-0110;  telephone  (817) 222-5359, 
fax  (817)  1^22-5961. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  the  availabilitv  of 
draft  .AC  material.  The  FA.A  tasked  the 
Aviation  Rulemaking  .Advisory 
Committee  (.AR.AC)  to  develop 
rulemaking  and  policy  material  for 
normal  and  transport  category  rotorcraft 
The  .AR.AC  process  is  a  means  for  the 
public  to  participate  in  tlie  drafting  of 
rules  and  advisory  material.  The  F.A.A 
review  of  the  .AR^AC  Working  Groups' 


material  resulted  in  the  FA.A  proposing 
.Notices  of  Proposed  Rulemaking 
(NPRM's)  and  AC  material. 
Consequently.  NPRM  .No,  98-C. 
■Rotorcraft  Load  Combination  Safety 
Ketjuirements."  was  published  in  the 
Federal  Register  on  [uly  13,  1998  (f)3  FR 
37745).  The  accompanying  .AC  material 
is  available  and  will  be  published  in  a 
future  revision  to  .AC  27-1. A  and  AC  29- 
2B  (Certification  of  Normal  Category 
Rotorcraft  and  Certification  of  Transpcjrt 
Category  Rotorcraft.  respectively). 
NPRM  No.  98-4.  "Normal  Category 
Rotorcraft  Maxinuim  Weight  and 
Passenger  Seat  Limitation."  was 
published  in  the  Federal  Register  on 
June  25,  1998  (63  FR  34610).  The 
accompanying  AC  material  is  available 
and  will  bo  published  in  a  future 
revision  to  .AC  27-1. A  (Certification  ot 
Normal  Category  Rotorcraft). 

Issued  in  Fort  VVurth.  Texas,  on  .August  12. 
1998 
Eri(,  Bries, 

.-\r!i!ig  Manrmer.  Fotorcraft  Directorate. 
.■\:rrr(ift  Certificatinn  Service 

jFR  Doc.  98-22387  Filed  8-19-98;  8.45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

[Docket  No.  FHWA-98^204] 

Notice  of  Request  for  Clearance  of  a 
New  Information  Collection 

AGENCY:  Federal  Highway 
Administration  (FHWA),DOT. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
requirements  of  section  3506(c)(2)(.A)  of 
the  Paperwork  Reductitm  .Act  of  1995. 
this  notice  announc:es  the  intention  (jf 
the  FHWA  to  request  the  Office  of 
Management  and  Budget's  (OMB) 
approval  of  a  new  information 
collection.  This  information  collection 
will  be  used  to  provide  a  baseline  to 
measure  improvements  in  customer 
satisfaction.  The  information  collected 
from  the  survey  will  help  the  Office  of 
Budget  and  Finance  to  measure  the  level 
of  satisfaction  with  the  payment  process 
ddministered  by  FHW.A. 
DATES:  Comments  must  be  submitted  on 
or  before  October  19,  1998. 

ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  appears  in  the  heading  of 
this  document  and  must  be  submitted  to 
the  Docket  Clerk,  U.S.  DOT  Dockets, 
Room  PL-401,  400  Seventh  Street.  S.W.. 
W.ishington.  DC  20590-0001.  .All 


comments  received  will  be  available  for 
examination  at  the  above  address 
between  10:00  a.m.  to  5:00  p.m..  e.t., 
.Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  f:nvelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  .Mr. 
)oseph  Haldeman,  (202)  366-2881, 
Otfice  of  Budget  and  Finance,  Federal 
Highway  .Administration,  Department  of 
Transportation,  400  Seventh  Street. 
S.W..  Washington,  DC  20590.  Office 
hours  are  from  8:00  a.m.  to  4:30  p.m.. 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Title:  Fiscal  Vendor  Satisfaction 
Survey. 

Background:  The  mission  of  the 
FHW.A's  Office  of  Budget  and  Finance  is 
the  administration  of  fiscal  programs  to 
ensure  an  effective  budget  process  and 
proper  utilization  and  accounting  for 
agency  resources.  In  addition,  the  office 
works  to  improve  the  financial 
management  practices  of  State  Highway 
Agencies.  Some  of  these  functions 
include:  (1)  The  planning,  coordination, 
and  administration  of  FHW.A  programs, 
as  they  relate  to  the  budget  process;  (2) 
the  allocation  and  administration  of 
fiscal  and  ceiling  control  aspects  of 
personnel  resources  within  employment 
c;eilings.  fiscal  limitations,  and  f)ther 
established  criteria;  (3)  the 
administration  of  a  nationwide  highway 
project  reporting  system;  and  (4)  the 
administration  of  a  s\'stem  of  accounting 
for  agency  resources  and  programs.  A 
survey  of  FHW.A's  vendors  to  be 
selected  at  random  will  provide 
teedback  to  help  focus  on  accounting 
operations  and  organization  toward  a 
customer  service/sat  is  fact  ion-oriented 
way  of  doing  business.  The  informatitjn 
will  be  collected  on  a  standardized 
questionnaire  via  mail.  Respondents 
will  be  advised  of  the  purpose  for  the 
survey  and  the  confidentiality  of  their 
responses  by  an  accompanying  letter. 
The  questionnaire  will  request 
respondents  if  their  telephone  calls  are 
answered  in  a  timely  manner;  if  their 
inquiries  receive  timely  responses;  if 
their  invoices  are  paid  in  a  timely 
fashion;  and  if  the  members  of  the 
finance  staff  are  ai;cessible,  professional, 
and  courteous  in  providing  assistance 
and  resolving  payment  issues. 

The  sample  size  of  respondents  will 
be  approximately  200,  The  results  of  the 
surveys  will  be  analwed  and  presented 
in  a  report  to  management.  This  report 
will  be  used  for  ongoing  improvements 
to  FHW.A's  payment  process. 
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Respondents:  The  individuals  asked 
to  respond  to  the  survey  are  employees 
of  private  firms  from  which  FHWA 
procures  products  and  services. 

Estimated  Average  Burden  per 
Response:  10  minutes. 

Estimated  Total  Annual  Burden:  33 
hours. 

Frequency:  Annually. 

Public  Comments  Invited:  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 
collection,  including,  but  not  limited  to: 
(1)  the  necessity  and  utility  of  the 
information  collection  for  the  proper 
performance  of  the  functions  of  the 
FHWA;  (2)  the  accuracy  of  the  estimated 
burden;  (3)  w^ays  to  enhance  the  qualitv. 
utility,  and  clarity  of  the  collected 
information;  and  (4)  ways  to  minimize 
the  collection  burden  without  reducing 
the  quality  of  the  collected  information. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  OMB's 
clearance  of  this  information  collection. 

Electronic  Availability:  An  electronic 
copy  of  this  document  may  be 
downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Federal  Register  electronic  bulletin 
board  service  (telephone  number:  202- 
512-1661).  Internet  users  may  reach  the 
Federal  Register's  WWW  site  at  http:// 
wwAv. access. gpo.gov/su docs. 

Authority:  Public  Law  103-62,  dated 
August  3,  1993. 

Issued  on:  August  12,  1998. 
George  S.  Moore.  Jr. 

Associate  Administrator  for  Administration. 
IFR  Doc.  98-22422  Filed  8-19-98;  8:45  am] 

BILUNQ  CODE  49ia-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[Docket  No.  RSAC-96-1,  Notice  No.  13] 

Railroad  Safety  Advisory  Committee 
(RSAC);  Working  Group  Activity 
Update 

AGENCY:  Federal  Railroad 
Administration  (FRA).  Department  of 
Transportation  (DOT). 

ACTION:  Announcement  of  Railroad 
Safety  Advisory  Committee  (RSAC) 
Working  Group  Activities. 

SUMMARY:  FRA  is  updating  its 
announcement  of  RSAC's  working 
group  activities  to  reflect  the  current 
status  of  working  group  activities. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicky  McCully.  RSAC  Coordinator, 
FRA.  400  7th  Street.  S.W.  Washington.' 
D.C.  20590,  (202)  493-6305  or  Grady 


Cothen,  Deputy  Associate  Administrator 
for  Safety  Standards  Program 
Development,  FRA,  400  7th  Street,  S.W.. 
Washington.  D.C.  20590,  (202)  493- 
6302. 

SUPPLEMENTARY  INFORMATION:  This 
notice  serves  to  update  FRA's  last 
announcement  of  working  group 
activities  and  status  reports  on  11/5/97 
(62  FR  59940).  The  eighth  full 
Committee  meeting  was  held  May  14, 
1998.  The  next  meeting  of  the  full 
Committee  is  scheduled  for  September 
9. 1998. 

Since  its  first  meeting  in  April  of 
1996,  the  RSAC  has  accepted  fifteen 
tasks.  Status  for  each  of  the  tasks  is 
provided  below: 

Task  96-1 — Revising  the  Freight 
Power  Brake  Regulations.  This  Task  was 
formally  withdrawn  from  the  RSAC  on 
6/24/97. 

Task  96-2 — Reviewing  and 
recommending  revisions  to  the  Track 
Safety  Standards  (49  CFR  Part  213).  This 
task  was  accepted  April  2,  1996,  and  a 
Working  Group  was  established. 
Consensus  was  reached  on 
recommended  revisions  and  an  NPRM 
incorporating  these  recommendations 
was  published  in  the  Federal  Register 
on  7/3/97  (62  FR  36138).  The  final  rule 
was  published  in  the  Federal  Register 
on  6/22/98  (63  FR  33991).  The  effective 
date  of  the  rule  is  9/21/98.  Contact:  Al 
MacDowell  (202)  493-6206. 

Task  96-3 — Reviewing  and 
recommending  revisions  to  the  Radio 
Standards  and  Procedures  (49  CFR  Part 
220).  This  Task  was  accepted  on  April 
2,  1996.  and  a  Working  Group  was 
established.  Consensus  was  reached  on 
recommended  revisions  and  an  NPRM 
incorporating  these  recommendations 
published  in  the  Federal  Register  on  6/ 
26/97  (  62  FR  34544).  FRA  is  nearing 
completion  of  a  final  rule.  Contact:  Gene 
Cox  (202) 493-6319. 

Task  96-4 — Reviewing  the 
appropriateness  of  the  agency's  current 
pohcy  regarding  the  applicability  of 
existing  and  proposed  regulations  to 
tourist,  excursion,  scenic,  and  historic 
railroads.  This  Task  was  accepted  on 
April  2,  1996.  and  a  Working  Group  was 
established.  The  Working  Group  is 
currently  monitoring  completion  of  the 
steam  locomotive  regulations  task. 
Contact:  Grady  Cothen  (202)  493-6302. 

Task  96-5 — Reviewing  and 
recommending  revisions  to  Steam 
Locomotive  Inspection  Standards  (49 
CFR  Part  230).  Tasked  to  the  Tourist  and 
Historic  Working  Group  on  July  24. 
1996.  Consensus  was  reached  on  an 
NPRM  and  FRA  is  finalizing  the 
regulatory  analysis  to  accompany 
publication  of  the  NPRM.  Contact: 
George  Scerbo  (202)  493-6349. 


Task  96-6 — Reviewing  and 
recommending  revisions  to 
miscellaneous  aspects  of  the  regulations 
addressing  Locomotive  Engineer 
Certification  (49  CFR  Part  240).  This 
Task  was  accepted  on  October  31,  1996. 
and  a  Working  Group  was  established. 
Consensus  on  an  NPRM  was  reached  on 
May  14,  1998,  and  FRA  is  finalizing  the 
regulator)'  analysis  to  accompany 
pubHcation  of  the  NPRM.  Contact:  John 
Conklin  (202)  493-6318. 

Task  96-7— Developing  On-Track 
Equipment  Safety  Standards.  This  task 
was  assigned  to  the  existing  Track 
Standards  Working  Group  on  October 
31,  1996.  and  a  Task  Force  was 
established.  The  Task  Force  has  reached 
agreement  in  principle  on  what  should 
be  included  in  a  proposed  rule  and  has 
identified  remaining  issues  to  be 
resolved.  Contact:  Al  MacDowell  (202) 
493-6236. 

»   Task  96^— This  Planning  Task 
evaluated  the  need  for  action  responsive 
to  recommendations  contained  in  a 
report  to  Congress  entitled.  Locomotive 
Crashworthiness  &  Working  Conditions. 
This  Task  was  accepted  on  October  31, 
1996.  A  Planning  Group  was  formed 
and  reviewed  the  report,  grouping 
issues  into  categories. 

I   Task  97-1— Developing 
crashworthiness  specifications  to 
promote  the  integrity  of  the  locomotive 
cab  in  accidents  resulting  from 
collisions.  This  Task  was  accepted  on 
June  24,  1997.  A  Task  Force  on 
engineering  issues  established  bv  the 
Working  Group  on  Locomotive 
Crashworthiness  has  been  actively 
reviewing  collision  history  and  design 
options  and  has  commissioned 
additional  research  that  is  being  guided 
toward  completion  over  the  next  few 
months.  Contact:  Sean  Mehrvazi  (202) 
493-6237. 

I   Task  97-2 — Evaluating  the  extent  to 
which  environmental,  sanitary-,  and 
other  working  conditions  in  locomotive 
cabs  affect  the  crew's  health  and  the  safe 
operation  of  locomotives,  proposing 
standards  where  appropriate.  This  Task 
was  accepted  June  24.  1997.  The 
Working  Group  on  Cab  Working 
Conditions  is  meeting  to  draft  a 
standard  for  locomotive  sanitarv 
conditions.  Task  forces  on  noise  and 
temperature  have  been  formed  and  are 
actively  meeting  to  identify-  and  address 
issues.  Contact:  Brenda  Hatterv  (202) 
493-6326. 

I   Task  97-3 — Developing  event 
recorder  data  sur\avabilily  standards. 
This  Task  was  accepted  on  June  24, 
1997.  An  Event  Recorder  Working 
Group  and  Task  Force  have  been 
established  and  are  actively  meeting. 
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Contact:  Edward  English  (202)  493- 
6321. 

I  Task  97-4  and  Task  97-5 — Defining 
Positive  Train  Control  (PTC) 
functionalities,  describing  available 
technologies,  evaluating  costs  and 
benefits  of  potential  systems,  and 
considering  implementation 
opportunities  and  challenges,  including 
demonstration  and  deployment.  Task 
97-6 — Revising  various  regulations  to 
address  the  safety  implications  of 
processor-based  signal  and  train  control 
technologies,  including 
communications-based  operating 
systems.  These  three  tasks  were 
accepted  on  September  30,  1997.  and 
assigned  to  a  single  Working  Group.  A 
Data  and  Implementation  Task  Force 
was  formed  to  address  issues  such  as 
assessment  of  costs  and  benefits  and 
technical  readiness.  A  Standards  Task 
Force  was  formed  to  develop  PTC 
standards.  The  Working  Group  and  task 
forces  are  actively  meeting.  Contact: 
Grady  Cothen  (202)  493-6302. 

%   Task  97-7 — Determining  damages 
qualifying  an  event  as  a  reportable  train 
accident.  This  Task  was  accepted  on 
September  30,  1997.  A  working  group 
has  been  formed  to  address  this  task. 

Contact:  Robert  Finkelstein  (202)  493- 
6280. 

Please  refer  to  the  notice  published  in  the 
Federal  Register  on  March  11,  1996  (61  F.R. 
9740)  for  more  information  about  the  RSAC 

Issued  in  Washington,  D.C.  on  August  17, 
1998. 

S.  Mark  Lindsey, 

Chief  Counsel. 

IFR  Doc.  98-22453  Filed  8-19-98;  8:45  am) 

BiLUNG  CODE  4910-0&-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
Release  of  Waybill  Data 

The  Surface  Transportation  Board  has 
received  a  request  from  Reebie 
Associates  (VVB654-4-8/7/98),  for 
permission  to  use  certain  data  from  the 
Board's  Carload  Waybill  Samples.  A 
copy  of  the  request  may  be  obtained    , 
from  the  Office  of  Economics, 
Environmental  Analysis,  and 
Administration. 

The  waybill  sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  those 
requests,  they  should  file  their 
objections  with  the  Director  of  the 
Board's  Office  of  Economics, 
Environmental  Analysis,  and 
Administration  within  14  calendar  days 
of  the  date  of  this  notice.  The  rules  for 


release  of  wavbill  data  are  codified  at  49 
CFR  1244.8.  ' 

Contact:  James  A.  Nash,  (202)  565- 
1542. 

Vernon  A.  Williams, 
Secretary. 

IFR  Doc.  98-22419  Filed  8-19-98:  8:45  am] 
BILLING  COOE  4915-00-P 

DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33638] 

Pacific  Harbor  Line,  Inc. — Operation 
Exemption — Port  of  Long  Beach 

Pacific  Harbor  Line,  Inc.  (PHL),  a 
Class  III  rail  carrier,'  has  filed  a  verified 
notice  of  exemption  under  49  CFR 
1150.41  to  acquire  operating  rights  from 
the  City  of  Long  Beach,  a  municipal 
corporation,  acting  through  its  Board  of 
Harbor  Commissioners  (the  City).  PHL 
will  acquire  certain  operating  rights  at 
or  adjacent  to  the  City's  Port  of  Long 
Beach  (POLE),  on  track  owned  bv  or 
leased  by  POLB.2 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  July  31,  1998. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
e.xemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33638,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Mark  H. 
Sidman,  Esq.,  Weiner,  Brodsky,  Sidman 
&  Kider.  P.C.  1350  New  York  Avenue, 
N.W.,  Suite  800,  Washington,  DC 
20005-4797. 

Board  decisions  and  notices  are 
available  on  our  website  at 
•  •  WWW .  STB .  DOT.  GO  V . ' ' 

Decided:  August  13,  1998. 


'  PHL  became  a  carrier  pursuant  to  a  notice  of 
exemption  in  Pacific  Harbor  Line,  Inc. — Operation 
Exemption — Port  of  Los  Angeles,  STB  Finance 
Doclcet  No.  33411  (STB  served  Dec.  2,  1997),  when 
it  acquired  operating  rights  from  the  City  of  Los 
.Angeles,  a  municipal  corporation,  acting  through  its 
Board  of  Harbor  Commissioners  (LA),  to  provide 
switching  services  on  track  owned  by  LA's  Port  of 
Los  Angeles. 

-  Pursuant  to  the  terms  of  an  operating  agreement, 
PHLs  operating  rights  will  be  for  a  term  of  ten 
years,  subject  to  extension,  modification,  and  earlier 
termination. 


By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A,  Williams, 
Sec^etal^'. 

[FR  Doc.  98-22420  Filed  8-19-98,  8:45  am] 
BILLING  CODE  4315-00-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33607] 

David  W.  Wulfson,  Gary  E.  Wulfson, 
Lisa  W.  Cota,  Richard  C.  Szuch,  and 
Peter  A.  Szuch— Control  Exemption — 
Clarendon  &  Pittsford  Railroad 
Company,  Green  Mountain  Railroad 
Corporation,  and  Vermont  Railway,  Inc. 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  Exemption. 

SUMMARY:  The  Board  grants  an 
exemption  under  49  U.S.C.  10502,  from 
the  prior  approval  requirements  of  49 
U.S.C.  11323-25  for  petitioners  David 
W.  Wulfson,  Gary  E.  Wulfson,  Lisa  W. 
Cota,  Richard  C.  Szuch,  and  Peter  A. 
Szuch  to  acquire  direct  control  of 
Vermont  Railway,  Inc..  and  Clarendon  & 
Pittsford  Railroad  Company,  and 
indirect  control  of  Green  Mountain 
Railroad  Corporation  (GMRC),  through 
their  stock  ownership  of  NLR  Company, 
a  noncarrier  that  controls  GMRC. 
DATES:  This  exemption  will  be  effective 
September  19,  1998.  Petitions  to  stay 
must  be  filed  by  August  31,  1998,  and 
petitions  to  reopen  must  be  filed  by 
September  9,  1998. 
ADDRESSES:  Send  an  original  and  10 
copies  of  pleadings  referring  to  STB 
Finance  Docket  No.  33607  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  NW.  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of 
pleadings  to  petitioners'  representative: 
Andrew  P.  Goldstein,  Suite  1105,  1750 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  565-1600.  [TDD  for 
the  hearing  impaired:  (202)  565-1695.] 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  News  & 
Data,  Inc.,  1925  K  Street,  NW,  Suite  210, 
Washington,  DC  20006.  Telephone: 
(202)  289^357.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  Services  (202)  565-1695,] 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 
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Decided:  August  10.  1998. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 

Vernon  A.  Williams, 

Secretary. 

|FR  Doc.  98-22183  Filed  8-18-98;  8:45  ami 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Commission  to  Study  Capital 
Budgeting 

agency:  Commission  to  Study  Capital 
Budgeting,  Department  of  the  Treasury. 
ACTION:  Notice  of  meetings. 

summary:  The  agenda  for  the  next 
meeting  on  Saturday,  September  19, 
1998,  of  the  Commission  to  Study 
Capital  Budgeting  includes  the  review 
and  discussion  of  the  first  draft  of  its 
final  report.  The  final  report  on  capital 
budgeting  is  due  on  December  13,  1998. 
Meetings  are  open  to  the  public.  Limited 
seating  capacity  is  available. 
DATE,  TIME  AND  PLACE  OF  THE  NEXT 
COMMISSION  MEETING:  September  19.' 
1998,  9:00  a.m.  to  5:00  p.m.;  White 
House  Conference  Center,  Truman 
Room,  726  Jackson  Place,  NVV, 
Washington,  DC  20503. 

The  Commission  is  seeking  all  views 
on  capital  budgeting.  Interested  parties 
may  submit  their  views  to:  Dick  Emery. 
Executive  Director,  President's 
Commission  to  Study  Capital  Budgeting. 
Old  Executive  Office  Building  (Room 
258),  Washington,  DC  20503,  Voice: 
(202)  395-4630,  Fax:  (202)  395-6170.  E- 

Mail:  capital budget@omb.eop.gov, 

Website:  http://www.whitehouse.gov/ 

WH/EOP/OMB/PCSCB/ 

FOR  FURTHER  INFORMATION  CONTACT:  E. 

William  Dinkelacker,  Ph.D.,  Designated 

Federal  Official,  Room  4456  Main 

Treasury,  Washington,  DC  20220,  Voice: 

(202)  622-1285,  Fax:  (202)  622-1294.  E- 

Mail: 

william.dinkelacker@treas.sprint.com 

Angel  £.  Ray, 

Committee  Management  Officer. 

[PR  Doc.  98-22366  Filed  8-19-98;  8:45  am] 

BILLING  CODE  4810-25-U 


UNITED  STATES  INFORMATION 
AGENCY 

Administrative  Services  to  the  College 
and  University  Affiliations  Program 
(CUAP) 

ACTION:  Request  for  Proposals. 

SUMMARY:  The  Office  of  Academic 
Programs'  Specialized  Programs  Branch 
of  the  United  States  Information 
Agency's  Bureau  of  Educational  and 


Cultural  Affairs  announces  an  open 
competition  to  assist  in  the 
administration  of  the  Fiscal  Year  1999 
College  and  University  Affiliations 
Program  (CUAP)  competition.  Pubhc 
and  private  non-profit  organizations 
meeting  the  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)  may  apply  to 
assist  in  the  administration  of  the 
technical  and  academic  review  of 
approximately  50  to  75  proposals  for  the 
Fiscal  Year  1999  College  and  University 
Affiliations  Program  competition  (E/ 
ASU-99-02). 

The  CUAP  supports  partnerships 
between  U.S.  and  foreign  institutions  of 
higher  education  in  specified  fields  and 
themes  within  the  humanities,  law. 
business,  and  the  social  or 
environmental  sciences. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256.  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other 
countries   *    *    *;  to  strengthen  the  ties 
which  unite  us  with  other  nations  by 
demonstrating  the  educational  and 
cultural  interests,  developments,  and 
achievements  of  the  people  of  the 
United  States  and  other 
nations   *   •   *   and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Fulbright-Hays  Act. 

Projects  must  conform  with  Agency 
requirements  and  guidelines  outlined  in 
the  Solicitation  Package.  USIA  projects 
are  subject  to  the  availability  of  funds. 

Announcement  Title  and  Number:  All 
communications  with  USLA  concerning 
this  RFP  should  refer  to  the 
announcement's  title  and  reference 
number,  E/ASU-99-03. 

Deadline  for  Proposals:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  P.M.  Washington,  D.C.  time 
on  Tuesday,  October  13,  1998.  Faxed 
application  documents  will  not  be 
accepted. 

Documents  postmarked  by  the  due 
date  but  received  at  a  later  date  will  not 
be  accepted.  It  is  the  responsibility  of 
each  apphcant  to  ensure  compliance 
with  the  deadline. 

Approximale  Program  Dates:  Grant 
should  begin  on  or  about  December  1, 
1998  and  end  approximately  five 
months  later. 


FOR  FURTHER  INFORMATION,  CONTACT: 

The  Specialized  Programs  Branch  (E/ 
ASU),  Room  349.  U.S.  Information 
Agency.  301  4th  Street.  S.W,. 
Washington.  D.C.  20547.  phone:  (202) 
619-5289.  fax:  (202) 401-1433. Send  a 
message  via  Internet  to:  affiliat<a>usia.gov 
to  request  a  Solicitation  Package 
containing  more  detailed  award  criteria. 
Please  request  required  application 
forms,  and  standard  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation  ^ 
Package  may  be  downloaded  from 
USIA's  website  at  http://www.usia.gov/ 
education/rfps.  Please  read  all 
information  before  downloadiniJ. 

To  Receive  a  Solicitation  Package  Via 
Fax  on  Demand:  The  entire  Solicitation 
Package  may  be  received  via  the 
Bureau's  "Grants  Information  Fax  on 
Demand  System",  w^hich  is  accessed  bv 
calling  202-401-7616   Please  request  a 
"Catalog"  of  available  documents  and 
order  numbers  when  first  entering  the 
system. 

"  Please  specify  USIA  Specialized 
Programs  Branch  Chief  Paul  Hiemstra 
on  all  inquiries  and  correspondence 
Interested  applicants  should  read  the 
complete  Federal  Register 
announcement  before  sending  inquiries 
or  submitting  proposals.  Once  the  RFP 
deadline  has  passed.  Agency  staff  mav 
not  discuss  this  competition  in  any  way 
with  applicants  until  the  Bureau 
proposal  review  process  has  been 
completed. 

Submissions:  Applicants  must  follow 
all  instructions  given  in  the  Sohcitation 
Package.  The  original  and  7  copies  of 
the  application  should  be  sent  to:  L'.S 
Information  Agency,  Ref.  E/ASU-99- 
03.  Office  of  Grants  Management.  E/XE, 
Room  326,  301  4th  Street,  S.W., 
Washington.  D.C.  20547. 

Diversity.  Freedom  and  Democracv 
Guidelines:  Pursuant  to  the  Bureau's 
authorizing  legislation,  projects  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social,  and  cultural  hfe.  "Diversity" 
should  be  interpreted  in  the  broadest 
sense  and  encompass  differences 
including,  but  not  hmited  to  ethnicitv. 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity  "  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
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319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracv."  IJSIA  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal,  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 
SUPPLEMENTARY  INFORMATION: 

Overview 

Objectives 

The  recipient  of  this  award  will 
administer  the  technical  and 
independent  academic  reviews  for  the 
Fiscal  year  1999  College  and  I'niversity 
.affiliations  Program.  The  CUAP  is 
designed  to  support  partnerships 
between  U.S.  and  foreign  institutions  of 
higher  education  in  the  humanities. 
business,  and  the  social  or 
environmental  sciences.  In  fiscal  vear 
1999.  awards  will  be  made  to  strengthen 
civil  society  through  projects  on  the  rule 
of  law.  journalism  and  media  studies,  or 
civic  education;  and  to  assist  with  the 
development  of  a  foundation  for 
international  trust  through  projects  on 
business  relations  or  environmental 
cooperation. 

The  CUAP  supports  curriculum 
development,  facultv  and  staff 
development,  educational  reform, 
community  outreach  and  collaborative 
research  through  three-year  grants  of  up 
to  5120,000  each. 

Guidelines 

Project  Description 

The  recipient  of  this  award  shall 
review  proposals  for  compliance  with 
the  technical  requirements  published  in 
the  Request  for  Proposals  (RFP)  for  the 
FY  1999  CUAP  competition.  (The  FY 
1999  CUAP  RFP  will  be  provided  in  the 
application  packet  mailed  to  applicants, 
and  also  is  available  upon  request  by  the 
applicant,  and  on  the  Internet  via 
USIA's  website  at  http://www.usia.gov/ 
education/rfps). 

The  recipient  will  also  coordinate  the 
academic  review  of  technically  eligible, 
comprehensive  proposals  and  provide 
the  Agency  with  a  detailed  academic 
appraisal  report  on  each  eligible 
proposal,  extensively  summarizing  the 
panel  discussion  in  terms  of  the 
academic  review  criteria  published  in 
the  FY  1999  CUAP  RFP.  The  recipient 
shall  arrange  for  the  review  of 
applications  geographically  by  multi- 
disciplinary  panels  of  experts 
representing  eligible  fields  and  themes. 


These  experts  must  be  highly  familiar 
with  the  eligible  countries  and  world 

areas. 

Note:  USIA  may  also  request  that  the 
recipient  conduct  additional  College  and 
University  Affiliations  Program  development 
activities  as  an  enhancement  of  the  initial 
award.  Program  development  activities  may 
incklde  assisting  E/ASLJ  with  preparing  a 
database  of  CUAP  project  information 
involving  the  compilation  of  descriptions, 
statistics  and  contact  information. 

In  preparing  a  submission,  the 
applicant  shall  designate  a  coordinator, 
subject  to  Agency  approval,  to 
implement  and  chair  all  the  technical 
and  academic  reviews,  and  to  provide 
detailed  summaries  of  the  academic 
review  discussions.  The  applicant 
should  plan  to  prepare  correspondence 
to  be  sent  to  CUAP  applicants  by  the 
agency  in  response  to  inquiries 
regarding  the  technical  and  academic 
review  of  their  proposals,  and  to  notify 
applicants  of  the  status  of  their 
proposals.  All  official  documents 
should  highlight  the  U.S.  government's 
role  as  program  sponsor  and  funding 
source. 

Eligibility 

Only  non-profit  organizations  based 
in  the  Washington,  D.C.  metropolitan 
area,  with  experience  in  international 
education  and  educational  exchanges, 
are  eligible  to  compete  for  this 
cooperative  agreement  award  from  the 
agency. 

Proposed  Budget 

Please  provide  a  detailed  line-item 
budget  as  part  of  your  grant  proposal, 
which  translates  the  activities  described 
in  the  proposal  narrative  into  specific 
cost  requirements.  Please  use 
explanatory  notes  where  necessary  to 
describe  the  costs  included  in  specific 
line  items  and  how  the  amounts  were 
derived.  Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  a  break-down 
reflecting  both  the  administrative 
budget  and  the  program  budget. 

For  further  clarification,  applicants 
may  provide  separate  sub-budgets  for 
each  program  component,  phase, 
location,  or  activity  in  order  to  facilitate 
USIA  decisions  on  funding. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 


eligible  proposals  will  be  reviewed  by 
the  program  office.  Proposals  may  be 
reviewed  by  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
grants  officer.  Technical  Format 
Requirements  for  this  competition  are 
included  in  the  check  list  in  the  PSI 
accompanying  this  RFP. 

Panelists  will  review  FY  1999  CUAP 
proposals  received  in  response  to  this 
solicitation  according  to  the  following 
criteria: 

1.  Quality  of  Program  Plan/Ability  to 
Achieve  Program  Objectives:  Proposal 
agendas  and  plans  should  adhere  to  the 
program  overview  and  guidelines 
described  above  and  in  the  Application 
Package.  Objectives  should  be 
reasonable,  feasible,  and  flexible.  A 
proposal  should  clearly  demonstrate 
how  an  organization  will  meet  the 
program's  objectives  and  plan. 

2.  Institution's  Record/Ability/ 
Capacity:  Proposed  personnel  and 
institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
project's  goals.  Proposals  should 
demonstrate  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  any  past 
Agency  grants  the  applicants  have 
administered,  as  determined  by  USIA's 
Office  of  Contracts. 

3 .  Cost-Effectiveness/Cost-Sharing: 
The  overhead  and  administrative 
components  of  proposals,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
Proposals  should  attempt  to  maximize 
cost-sharing  through  private  sector 
support  as  well  as  institutional  direct 
funding  contributions. 

4.  Project  Evaluation:  Proposals 
should  include  an  effective  evaluation 
plan  which  defines  and  articulates  a  list 
of  anticipated  outcomes  clearly  related 
to  the  project  goals  and  activities,  and 
provide  procedures  for  ongoing  project 
monitoring  and  mid-term  corrective 
action. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  the  applicant's 
commitment  to  promoting  the 
awareness  and  understemding  of 
diversity. 

Application  Submission 

The  complete  proposal  for  this 
competition  (E/ASU  99-03)  must  meet 
the  due  date  of  October  13,  1998.  There 
will  be  no  exception  to  this  deadline. 


Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding. 

Issuance  of  the  RFP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Agencv 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  bv 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  August  12.  1998. 

James  D.  Whitten, 

Acting  Associate  Director  for  Educational  and 
Cultural  Affairs. 

|FR  Doc.  98-22206  Filed  8-19-98:  8:45  am| 
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UNITED  STATES  INFORMATION 
AGENCY 

College  and  University  Affiliations 
Program  (CUAP) 

ACTION:  Notice — Request  for  Proposals. 

summary:  The  Office  of  Academic 
Programs  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award  program.  Accredited, 
post-secondary  educational  nistitutions 
meeting  the  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)  may  apply  to 
pursue  objectives  in  specified  fields  and 
themes  within  the  humanities,  the 
social  or  environmental  sciences,  law, 
or  business  administration  in 
partnership  with  overseas  institutions  of 
higher  education.  Awards  will  be  made 
to  support  educational  partnerships 
with  the  general  goal  of  strengthening 
civil  society  through  projects  on  the  rule 
of  law.  journalism  and  media  studies,  or 
civic  education;  or  with  the  general  goal 
of  assisting  with  the  development  of  a 
foundation  for  international  trust 
through  projects  on  business  relations  or 
environmental  cooperation. 

Partner  institutions  may  pursue  these 
goals  through  exchanges  of  teachers  or 
administrators  for  any  appropriate 
combination  of  teaching,  lecturing, 
college  or  university  teacher  and 
curriculum  development,  collaborative 
research,  and  outreach,  for  periods 


ranging  from  one  w^eek  (for  planning 
visits)  to  an  academic  year.  Also  eligible 
as  activities  to  support  the  pursuit  of 
these  objectives  in  the  FY99  program  are 
the  establishment  and  maintenance  of 
Internet  and/or  e-mail  communication 
facilities  as  well  as  interactive  distance- 
learning  programs  at  foreign  partner 
institutions  in  conjunction  with  eligible 
projects.  .>\pplicants  may  propose  other 
project  activities  not  listed  in  this 
paragraph  that  are  consistent  with  the 
overall  goals  and  activities  of  the 
College  and  University  Affiliations 
Program. 

One-way  projects  that  provide 
technical  assistance  from  one  institution 
to  another  are  strongly  discouraged. 
Substantial  project  benefits  must  accrue 
to  all  partner  institutions,  although  the 
benefits  may  differ  signifit.antlv  for  each 
institution. 

The  program  awards  up  to  Si  20,000 
for  a  three-year  period  to  defray  the 
costs  of  travel  and  per  diem,  educational 
materials,  and  some  aspects  of  project 
administration.  Grants  awarded  to 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Grants  are  subject  to  the  availabilitv  of 
funds  for  Fiscal  Year  1999. 

Proposed  projects  must  be  eligible  in 
terms  of  country(ies)/locations  and 
themes  as  described  in  the  section 
entitled  "Eligibility"  below. 

Overall  grant-making  authoritv  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Pub.  L.  87-256.  as  amended, 
also  known  as  the  Fulbright-Hays  Act. 
The  purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries  *    *    "Mo 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests. 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *    *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authoritv  for 
the  program  cited  above  is  provided 
through  the  Fulbright-Hays  Act. 

Projects  must  conform  with  Agencv 
requirements  and  guidelines  outlined  in 
the  Solicitation  Package.  The  POGI,  a 
document  describing  College  and 
University  Affiliation  Project  Objectives, 
Goals,  and  Implementation,  is  included 
in  the  Solicitation  Package. 

Announcement  Title  and  Number:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 


College  and  I'niversity  Affiliations 
Program  and  reference  number  E/ASU- 
99-02. 

Deadlme  for  Proposals:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington.  DC  time 
on  Friday.  December  11.  1998.  Fa.xed 
documents  will  not  be  accepted,  nor 
will  documents  postmarked  on 
December  11.  1998.  but  received  on  a 
later  date   It  is  the  responsibilitv  of  each 
applicant  to  ensure  compliance  with  the 
deadline 

Approximate  program  dates:  Grants 
should  begin  on  or  about  August  1 , 
1999. 

Duranori:  August  1.  1999— July  31, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Academic  Programs.  .Advising, 
Teaching,  and  Specialized  Programs 
Division:  College  and  University 
Affiliations  Program  (CUAP).  (E/ASU), 
Room  349.  US.  Information  Agency. 
301  4th  Street,  SW,  Washington.  DC 
20547.  phone:  (202)  619-5289.  fax:  (202) 
401-1433   Send  a  message  via  Internet 
to:  affiliat@tisia.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  includes  more  detailed  award 
criteria;  all  applit:ation  forms,  and 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 

To  Download  a  Solicitation  Package 
via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USIA's  website  at  http://www.usia. go\ 
education/rfps.  Please  read  all 
information  before  downloading. 

To  neceive  a  Solicitation  Package  via 
Fax  on  Demand:  The  entire  Solicitation 
Package  may  be  received  via  the 
Bureaus'  "Grants  Information  Fax  on 
Demand  System,"  which  is  accessed  by 
caUing  202/401-7616.  Please  request  a 
"Catalog"  of  available  documents  and 
order  numbers  when  first  entering  the 
system 

Please  specify  "College  and 
University  .'\ffiiiations  Program  Officer" 
on  all  inquiries  and  correspondence 
Prospective  applicants  should  read  the 
complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  College  and  University 
Affiliations  Program  staff  or  submitting 
their  proposals.  Once  the  RFP  deadline 
has  passed.  Agency  staff  may  not 
discuss  this  competition  in  anv  wav 
with  applicants  until  the  Bureau 
proposal  review  process  has  been 
completed. 

Submissions:  Applicants  must  follow- 
all  instructions  given  in  'he  Solicitation 
Package.  The  original  and  10  copies  of 
the  complete  application,  including  the 
documents  specified  undei-  Tabs  A 
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through  I  in  the  •"Project  Objectives, 
Goals,  and  Implementation"  (POGI) 
section  of  the  Solicitation  Package, 
should  be  sent  to:  U.S.  Information 
Agency,  Ref:  E/ASU-99-02.  Office  of 
Grants  Management.  E/XE.  Room  326. 
301  4th  St..  SW.  Washington.  DC  20547. 

Applicants  must  also  submit  the 
■'Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCHI  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to  U.S. 
Information  Service  (USIS)  posts 
overseas  for  their  review,  with  the  goal 
of  reducing  the  time  needed  to  make  the 
comments  of  overseas  posts  available  in 
the  Agency's  grant  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  projects  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  .American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the   "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Pub.  L.  104-319 
provides  that  "in  carrying  out  programs 
of  educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy."  USIA 
"shall  take  appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal,  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 

Eligibility 

U.S.  Partner  and  Participant 
Eligibility:  In  the  United  States, 
participation  in  the  program  is  open  to 
accredited  two-  and  four-year  colleges 
and  universities,  including  graduate 
schools.  Applications  from  consortia  of 
U.S.  colleges  and  universities  are 
eligible.  Secondarv  U.S.  partners  may 
include  non-governmental  organizations 
as  well  as  non-profit  service  and 
professional  organizations.  The  lead 
U.S.  institution  in  the  consortium  is 


responsible  for  submitting  the 
application.  Each  application  from  a 
consortium  must  document  the  lead 
institutions'  authority  to  represent  the 
consortium.  With  the  e.xception  of 
outside  evaluators  on  contract  with  the 
U.S.  institution,  participants 
representing  the  U.S.  institution  who 
are  traveling  under  USIA  grant  funds 
must  be  teachers,  post-baccalaureate 
teaching  assistants,  or  staff  from  the 
participating  institution(s)  and  must  be 
U.S.  citizens.  Post-baccalaureate 
teaching  assistants  are  eligible  for  USIA- 
funded  participation  in  this  program 
only  if  they  are  working  as  part  of  a 
team  directed  by  a  college  or  university 
teacher. 

Foreign  Partner  and  Participant 
Eligibility:  Overseas,  participation  is 
open  to  recognized,  degree-granting 
institutions  of  post-secondary 
education,  which  may  include 
established,  internationally  recognized 
independent  research  institutes. 
Secondary  foreign  partners  may  include 
relevant  governmental  and  non- 
governmental organizations,  as  well  as 
non-profit  service  and  professional 
organizations.  Participants  representing 
the  foreign  institutions  must  be 
teachers,  post-baccalaureate  teaching 
assistants,  or  staff  who  are  citizens, 
nationals,  or  permanent  residents  of  the 
country  of  the  foreign  partner  and  who 
are  qualified  to  hold  a  valid  passport 
and  U.S.  J-1  visa. 

Ineligibility:  A  proposal  will  be 
deemed  technically  ineligible  if: 

(1)  It  does  not  fully  adhere  to  the 
guidelines  established  herein  and  in  the 
Sohcitation  Package; 

(2)  It  is  not  received  by  the  deadline; 

(3)  It  is  not  submitted  by  the  U.S. 
partner; 

(4)  One  of  the  partner  institutions  is 
ineligible; 

(5)  The  foreign  country  or  geographic 
location  is  ineligible; 

(6)  It  involves  a  request  to  fund 
exchanges  between  the  United  States 
and  more  than  one  country,  with  the 
exception  of  the  trilateral  partnerships 
betwneen  the  United  States  and  two 
foreign  institutions  specified  below  (see 
the  section  on  eligible  countries/ 
locations  for  complete  details); 

(7)  The  theme  or  academic  discipline 
is  not  listed  as  eligible  in  the  RFP, 
herein; 

(8)  the  amount  requested  of  USIA 
exceeds  $120,000. 

Eligible  Themes,  Academic  Disciplines, 
and  Countries/Locations 

Eligible  Themes 

Proposals  submitted  in  response  to 
this  request  should  be  designed  to 


strengthen  civil  society  through  projects 
on  the  rule  of  law,  journalism  or  media 
studies,  or  civic  education;  or  to  assist 
with  the  development  of  a  foundation 
for  international  trust  through  projects 
to  encourage  business  or  environmental 
cooperation.  Outreach  from  academic 
institutions  to  larger  communities  of 
citizens  and  practitioners  is  especially 
encouraged. 

The  range  ot  projects  for  which 
proposals  are  encouraged  within  these 
themes  is  suggested  in  the  following 
descriptions: 

(1)  Rule  of  Law  projects  may  include 
as  goals  the  promotion  of  democratic 
and  civic  values;  the  expansion  of 
citizens  participation  in  government  at 
all  levels;  the  encouragement  of 
analytical  approaches  to  the 
development  and  evaluation  of  public 
policy  or  government  performance;  or 
the  education  of  citizens  and  legal 
specialists  about  their  civil  rights  and 
civic  responsibilities.  These  projects 
may  also  focus  on  the  balance  between 
individual  rights  and  group  rights; 
conflict  resolution;  reconciliation  and 
compromise  within  the  democratic 
process;  the  reasonable  discussion  of 
social  and  political  issues  and  policy 
options;  and  the  practice  of  majority 
rule  in  the  context  of  minority  rights. 

(2)  Media  Studies  and  Journalism 
projects  may  focus  on  the  development 
of  media  organizations,  journalistic 
ethics  and  responsibility,  investigative 
journalism,  and  the  development  and 
definition  of  editorial  content  and 
priorities.  Projects  should  be  proposed 
with  sensitivity  to  the  relationships  of 
the  media  with  government  and  the 
private  sector  in  a  democratic  society. 

(3)  Civic  Education  projects  may 
include  such  topics  as  democratic 
theory  and  practice;  the  philosophy  and 
goals  of  education;  the  development  of 
learner-oriented  teaching  methodologies 
and  the  training  of  teachers  in  their 
utilization;  the  importance  to  a 
democracy  of  citizen  behavior  and 
social  responsibility;  and  the 
relationships  of  public  interest  groups, 
educational  and  religious  institutions, 
governments,  and  voluntary 
associations  to  one  another  and  to 
society. 

(4)  Business  projects  may  enable 
institutions  of  tertiary  education  to 
contribute  to  economic  development 
and  to  the  extension  of  relations 
between  and  among  market  economies 
through  trade  and  investment.  Projects 
in  trade  and  economics  may  establish  or 
expand  mutually  beneficial  academic 
programs  in  business  and  economics, 
especially  by  strengthening  educational 
links  to  business  communities.  Projects 
with  the  potential  for  having  an  adverse 
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impact  on  the  environment  are 
discouraged. 

(5)  Environmental  Cooperation 
projects  may  address  environmental 
issues  and  public  policy  approaches  to 
sustainable  development  in  the  context 
of  U.S.  and  global  interests.  Projects 
may  support  the  establishment  or   - 
expansion  of  environmental  policy 
studies  programs  through  faculty  and 
curriculum  development,  teaching,  or 
outreach.  Within  this  theme,  projects 
that  link  the  study  of  free  trade  and 
market  economics  with  the  environment 
and  sustainable  development  are 
encouraged. 

Area  Studies  (including  American 
Studies)  are  eligible  if  they  address 
eligible  themes  in  cooperation  with  one 
or  more  of  the  academic  disciplines 
listed  below.  Area  Studies  are 
understood  to  include  scholarly 
approaches  to  the  current  affairs, 
politics,  society,  or  culture  of  the  United 
States  or  partner  country  or  countries  or 
region(s). 

The  following  two  sections  list 
Eligible  Academic  Disciplines  (Section 
A  Below)  within  each  eligible  theme 
and  Eligible  Countries  or  Locations 
(Section  B  Below)  within  six  world 
regions,  together  with  any  thematic 
limitation  or  emphasis  applicable 
within  the  region  or  country.  Onlv  those 
themes  and  disciplines,  countries  or 
locations,  and  partnership 
configurations  listed  are  eligible  for 
consideration. 

A.  Eligible  Academic  Disciplines 

(1)  For  Rule  of  Law  projects: 
Law  (Constitutional.  Comparative, 

Administrative,  Commercial, 

Regulatory,  and  Civil  Law;  Alternative 

Dispute  Resolution;  and  Intellectual 

Property  Rights) 
Political  Science/Government/Public 

Policy /Public  Administration 
Conflict  Resolution 
Area  Studies  (in  combination  with  one 

or  more  of  the  academic  fields  listed 

here) 

(2)  For  Media  Studies  and  Journalism 
projects: 

Journalism  (Broadcast,  Print,  Electronic) 

Communications  Law 

Area  Studies  (in  combination  with  one 

or  more  of  the  academic  fields  listed 

here). 

(3)  For  Civic  Education  projects: 
Higher  Education  Administration, 

including  Financial  Management. 
Community  Service  and  Outreach, 
University  Governance,  Private  Sector 
Relations,  and  Curriculum 
Development  and  Modernization 
Secondary-Level  Curriculum 
Development  and  Teacher  Training 


Sociology 

History 

Political  Science/Government/Public 

Policy/Public  Administration 
Social  Studies  (especially  Curriculum 

Development  and  Teacher  Training) 
Area  Studies  (in  combination  with  one 

or  more  of  the  academic  fields  listed 

here) 

(4)  For  projects  in  Business: 
Economics  (Comparative  and 

International) 
Business/Business  Administration/ 

Business  Management 
Financial  Management  and  Markets 
International  Marketing/International 

Trade 
Commercial  Law  (including 

Comparative  Law. -International 

Treaties,  Intellectual  Property  Rights) 
Area  Studies  (in  combination  with  one 

of  the  academic  fields  listed  here) 

(5)  For  projects  on  Environmental 
Cooperation: 

Environmental  Law  and  Regulation 
Environmental  Policy  and  Resource 

Management 
Environmental  Sciences/Natural 

Resource  Sciences 
Area  Studies  (in  combination  with  one 

or  more  of  the  academic  fields  above) 

B.  Eligible  Countries/Locations 

Institutions  in  the  following  countries 
are  eligible  for  a  bilateral  exchange  with 
a  U.S.  institution;  in  addition,  trilateral 
configurations  are  eligible  as  noted: 

ID  Africa:  In  addition  to  bilateral 
proposals,  trilateral  configurations 
involving  a  college  or  university  in  the 
United  States  and  counterpart 
institutions  in  any  two  of  the  following 
countries  are  eligible,  but  not  required: 

Benin  (Business,  especially 
Economics  and  Management;  and 
Higher  Education  Administration 
projects  only,  especially  those  related  to 
Financial  Management,  Community 
Service  and  Outreach,  University 
Governance,  Private  Sector  Relations, 
and  Curriculum  Modernization); 

Ghana  (Rule  of  Law  only); 

Malawi  (Higher  Education 
Administration  projects  only,  especiallv 
those  related  to  Financial  Management, 
Community  Service  and  Outreach, 
University  Governance.  Private  Sector 
Relations,  and  Curriculum 
Modernization); 

Mozambique  (Rule  of  Law,  Civic 
Education,  Environment  and 
Sustainable  Development  projects  only): 

Rwanda  (Rule  of  Law  only): 

Senegal  (Higher  Education 
Administration  projects  onlv,  especially 
those  related  to  Financial  Management. 
Community  Service  and  Outreach, 
University  Governance,  Private  Sector 


Relations,  and  Curriculum 
Modernization); 

Uganda  (Business  and  Higher 
Education  Administration  projects  only, 
especially  those  related  to  University 
Financial  Management.  Community 
Service  and  Outreach.  University 
Governance.  Private  Sector  Relations, 
and  Curriculum  Modernization). 

Zimbabwe  (Rule  of  Law.  Business, 
and  Civic  Education  onlv). 

121  American  Rapublics: 

Costa  Rica  (Rule  of  Law.  Business, 
and  Civic  Education  projects  onlv): 

El  Salvador  (Rule  of  Law.  Business. 
and  Civic  Education  projects  only); 

Guatemala  (Rule  of  Law.  Business. 
and  Civic  Education  projects  onlv); 

Honduras  (Rule  of  Law.  Business,  and 
Civic  Education  projects  onlv); 

Mexico  (bilateral  projects  in  Public 
Administration  only;  in  addition,  the 
program  invites  proposals  for  North 
American  Trilateral  Linkages  that 
include  Mexico  and  Canada  in  specified 
disciplines,  as  described  below); 

Nicaragua  (Rule  of  Law.  Business,  and 
Civic  Education  projects  onlv); 

Panama  (Rule  of  Law,  Business,  and 
Civic  Education  projects  onlv); 

North  American  Trilateral  Exchanges: 
Projects  linking  U.S..  Canadian,  and 
Mexican  institutions  are  eligible  for 
trilateral  affiliations  in  Teaching 
Methodology,  Business,  Public 
Administration,  Trade.  Economics,  and 
Environmental  Studies. 

[Note:  Eligibility  of  countries  among  the 
.American  Republics  is  expected  to  rotate 
within  a  three-year  cycle  beginning  with  ttiis 
solicitation  1 

13)  East  Asia  and  the  Pacific: 

China  (Civic  Education  and  Rule  of 
Law  only); 

Indonesia  (Civic  Education  and  Rule 
of  Law  only,  especially  Public  Policy  or 
Public  Administration); 

Laos  (Rule  of  Law.  especially  Public 
Administration;  Business;  and  Civic 
Education  only,  especially  Teacher 
Training); 

Philippines  (Rule  of  Law,  especiallv 
Administration  of  Justice;  and  Civic 
Education  onlv); 

Taiwan  (Journalism  and  Media 
Studies  only,  with  special  interest  in 
issues  of  journalistic  ethics  and 
responsibility); 

Thailand  (Rule  of  Law  and  Civic 
Education  only,  with  special  interest  in 
projects  framing  either  of  these  themes 
in  the  context  of  American  Studies): 

Vietnam  (Rule  of  Law,  with  special 
interest  in  Public  Administration  or 
Intellectual  Property  R'ghts;  Civic 
Education;  and  Business  onlv). 

(41  Eastern  and  Central  Europe  and 
the  Newly  Independent  States:  The 
following  countries  are  eligible  for 
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bilateral  partnerships:  in  addition, 
trilateral  configurations  between  a 
college  or  university  in  the  United 
States  and  counterpart  institutions  in 
two  countries  within  any  one  of  the 
following  three  subregions  are  eligible, 
but  not  required.  (Not  every  country  in 
every  subregion  is  eligible.  Cross- 
sabregional  trilateral  affiliations  are 
ineligible.)  For  all  countries  listed, 
eligible  themes  are  limited  to  Business 
and  the  Rule  of  Law,  with  special 
interest  in  Public  Administration  and 
Public  Policy- 
Baltics:  Estonia.  Lithuania: 
Balkans:  Albania,  Bosnia  and 
Hercegovina.  Macedonia,  Serbia/ 
Montenegro; 

Central  Europe:  Czech  Republic, 
Slovakia. 

[Note:  In  addition,  institutions  interested 
in  partnerships  with  institutions  of  tertiary 
education  in  countries  of  the  Newly- 
Independent  States  should  consult  a  separate 
request  for  proposals  that  will  be  announced 
by  the  Office  of  Academic  Programs  for  the 
N  I.S.  College  and  University  Partnerships 
Program.  For  information  about  this  program, 
contact  the  Office  of  Academic  Programs: 
.advising.  Teaching,  and  Specialized 
Programs  Division  (NISCUPP),  (E/ASU). 
Room  349,  U.S.  Information  Agency,  301  4th 
Street.  SVV.  Washington.  DC  20547.  phone: 
(202)  619-5289.  fax:  (202)  401-1433.] 

(5)  North  Africa.  Near  East,  and  South 
Asia:  The  following  countries  are 
eligible  for  bilateral  affiliations:  in 
addition:  trilateral  proposals  by  U.S. 
colleges  or  universities  for  collaboration 
with  counterpart  in.stitutions  in  two 
countries  within  any  one  of  the 
following  three  subregions  are  eligible 
but  not  required.  (Not  every  country  in 
every  subregion  is  eligible.  Cross- 
subregional  trilateral  affiliations  are 
ineligible.)  Any  eligible  theme  for 
discipline  may  be  proposed  for  any 
country.  Applicants  are  invited  to 
contact  USIS  posts  in  the  early  stages  of 
proposal  development,  especially  in 
cases  where  the  U.S.  institution  lacks 
recent  experience  in  the  region. 

Gulf:  Bahrain,  Kuwait,  Oman,  Qatar, 
Saudi  Arabia,  United  Arab  Emirates, 
Yemen: 

Near  East/North  Africa:  Israel.  Gaza. 
West  Bank,  Jordan,  Lebanon  (proposals 
for  linkages  with  Lebanese  institutions 
that  include  distance  education  and/or 
Internet  to  facilitate  two-way 
communication  are  encouraged),  Syria, 
Morocco,  Tunisia,  Egypt: 

South  Asia:  Bangladesh,  India.  Nepal. 
Pakistan,  Sri  Lanka. 

(6)  Western  Europe  and  Canada: 
Turkey  is  eligible  only  for  projects  in 

the  Rule  of  Law  or  Civic  Education  that 
hold  potential  for  developing  and 
strengthening  democratic  institutions: 


United  Kingdom  (only  Northern 
Ireland  is  eligible). 

In  addition,  projects  are  solicited  for 
the  following  trilateral  configurations: 

U.S. /Northern  Ireland/Republic  of 
Ireland  Partnerships:  United  Kingdom 
(only  Northern  Ireland)  is  eligible  for 
trilateral  affiliations  with  the  United 
States  and  the  Republic  of  Ireland  for 
projects  in  Cross-Cultural 
Communications  or  Conflict  Resolution 
only. 

North  American  Trilateral  Exchanges. 
Projects  linking  U.S.,  Canadian,  and 
Mexican  institutions  are  eligible  for 
trilateral  affiliations  in  Teaching 
Methodology,  Business,  Public 
Administration,  Trade.  Economics,  and 
Environmental  Studies. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
tiirough  internal  USIA  procedures. 

Dated:  August  13,  1998. 

James  D.  Whitten, 

Acting  Associate  Director  for  Educational  and 
Cultural  .\ffairs. 

[PR  Doc.  98-22300  Filed  8-l»-98;  8:45  ami 

BILUNG  CODE  8230-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Program  Title:  Multi-Regional  and 
Regional  Projects  for  International 
Visitors;  Request  for  Proposals 

SUMMARY:  The  Office  of  International 
Visitors  (IV)  of  the  United  States 
Information  Agency's  (USIA)  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for 
assistance  awards.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)(3)-l  may  submit 
proposals  to  develop  one  or  more 
groups  (three  projects  per  group)  of 
thematically  linked  projects  for  Multi- 


Regional  and  Regional  Groups  of 
International  Visitors  traveling  in  the 
United  States  for  period  of  21  to  30 
days.  Groups  will  be  comprised  of  from 
12  to  30  American  Embassy  contacts  in 
the  fields  of  economics,  trade,  the 
judiciary,  and  journalism. 

Deadline  for  Proposals:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington,  D.C.  time 
on  the  due  date  indicated  for 
submission  of  proposals  for  each  project 
series  described  below.  Faxed 
documents  will  not  be  accepted,  nor 
will  documents  postmarked  on  the 
proposal  due  date  but  received  at  a  later 
date.  It  is  the  responsibility  of  each 
applicant  to  ensure  that  proposals  are 
received  by  the  due  date  which  has  been 
established  for  each  available  project 
series. 

Program  Information:  USIA  seeks 
proposals  from  non-profit  organizations 
for  development  and  implementation  of 
four  sets  of  three  professional  programs 
for  USIA-sponsored  International 
Visitor  participants.  A  separate  proposal 
is  required  for  each  project.  Each  series 
will  be  focussed  on  a  broad  substantive 
theme.  Interested  organizations  should 
submit  one  proposal  for  each  set  of 
linked  projects,  but  within  the 
"Narrative"  eind  "Detailed  Budget" 
sections  (Tabs  C  and  D  on  the  Proposal 
Submission  Checklist  found  at  the  end 
of  the  Proposal  Submission  Instructions 
(PSI))  applicant  should  treat  each  of  the 
three  projects  individually  with  a 
separate  detailed  project  proposal  and 
budget. 

More  detailed  descriptions  of  the 
MRPs  and  RPs  will  be  included  in  the 
Solicitation  Package  under  "Preliminary 
Project  Summaries."  Participants  in  the 
projects  will  be  foreign  leaders  or 
potential  leaders  selected  by  U.S. 
embassy  committees  abroad.  Each  group 
will  typically  consist  of  from  12  to  30 
foreign  visitors  in  addition  to  the  two  to 
three  American  English  language  escort 
officers  (ELEOs)  or  foreign  language 
Escort  Interpreters  (E/I's)  selected  by 
USIA,  who  accompany  them.  Most 
projects  will  be  21  to  30  days  in  length. 
Most  projects  will  begin  in  Washington. 
DC,  with  an  orientation  and  overview  of 
the  issues  and  a  central  examination  of 
federal  policies  regarding  these  issues. 
Well-paced  project  itineraries  include 
programs  in  four  or  five  communities. 
Project  itineraries  will  ideally  include 
urban  and  rural  small  communities  and 
diverse  geographical  and  cultural 
regions  of  the  U.S.,  as  appropriate  to  the 
project  theme.  Projects  should  provide 
opportunities  for  participants  to 
experience  the  diversity  of  American 
society  and  culture.  Depending  on  the 
size  and  theme  of  the  project,  the 
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participants  in  Multi-Regional  or 
Regional  group  projects  can  be  divided 
into  smaller  sub-groups  for 
simultaneous  visits  to  different 
communities,  with  subsequent 
opportunities  to  share  their  experiences 
with  the  full  group  once  it  is  reunited. 
Projects  may  provide  opportunities 
for  the  visitors  to  share  a  meal  of  similar 
experience  (home  hospitality)  in  the 
home  of  Americans  of  diverse 
occupational,  age,  gender  and  ethnic 
groups.  Some  projects  might  include  an 
opportunity  for  an  overnight  stay  (home 
stay)  in  an  American  home.  The 
participants  may  be  provided 
opportunities  to  address  student,  civic 
and  professional  groups  in  relaxed  and 
informal  settings.  For  some  projects, 
"shadowing"  experiences  with 
American  professional  colleagues  niav 
be  proposed.  As  appropriate, 
opportunities  for  site  visits  and  hands- 
on  experiences  that  are  relevant  to 
project  themes  may  be  included.  Ail 
projects  should  include  demonstrations 
of  the  Internet  and  discussions  on  how- 
it  can  be  productively  used  in  the 
context  of  each  project  theme.  Projects 
should  also  allow  time  for  participants 
to  reflect  on  their  experiences,  and  to 
share  observations  with  project 
colleagues.  Participants  should  have 
opportunities  to  visit  cultural  and 
tourist  sites  which  complement  the 
program  theme.  Arrangements  for 
community  visits  must  be  made  through 
affiliates  of  the  National  Council  for 
International  Visitors  (NCIV).  (The  NCIV 
is  a  national  network  of  private  citizen 
organizations  located  in  more  than  one 
hundred  U.S.  communities,  which 
arranges  local  programs  for  international 
visitors.)  In  cities  where  there  is  no  such 
council,  the  applicant  will  arrange  the 
local  programs. 

The  applicant  should  demonstrate  the 
potential  to  develop  projects,  as 
described,  on  a  variety  of  program 
themes.  The  applicant  is  expected  to 
have  e-maiJ  capabilitv  to  consult  with 
USIA  program  officers,  and  access  to 
internet  resources.  USIA  will  provide 
close  coordination  and  guidance 
throughout  the  duration  of  the  award. 

Series  One:  Economics  and  Trade. 

Deadline  for  Submission:  October  6. 
1998. 

Project  One 

Title:  U.S.  Trade  and  World  Markets 
(I). 

Type:  Multi-Regional. 

Da/es.- January  14-Februarv  4.  1999. 

Officer:  E/VP— Janet  Beard. 

Telephone:  (202)  205-3058. 

Fax:  (202)  205-0792. 

E-Mail  Address:  jbeard@usia.gov. 


This  project  will  concentrate  on  the 
institutions,  industries,  and  federal  and 
local  offices  concerned  with  trade 
development  and  investment. 
Participants  will  hear  perspectives  of 
U.S.  trade  policy  from  federal  executive 
and  congressional  speakers,  lobbying 
organizations,  unions,  media,  and  state 
officials.  The  project  will  include  site 
visits  to  representative  sectors  of  ttie 
U.S.  economy,  such  as  industrv. 
agriculture,  and  high-technologv  firms. 

Project  Two 

Title:  U.S.  Financial  Svstem. 

Type;  Multi-Regional. 

Dates:]u\\'  22-August  12.  1999. 

Officer:  E/VP-Janet  Beard. 

Telephone:  (202)  205-3058. 

Fu.\:  (202)  205-0792. 

E-Mail  Address:  ibeard®usia.gov. 

This  project  will  review  the  U.S. 
banking  and  financial  system,  including 
industry  regulation,  trends  in  domestic 
and  foreign  investment,  and  the  roles 
and  differences  between  different 
players  in  the  financial  marketplace. 
Domestic  and  international  finance 
issues  studied  will  include  changing 
global  finance  flows,  small  communitv 
banking,  project  finance,  stock 
c'xchanges.  and  economic  trends' 
analysis. 

Project  Three 

Title:  U.S.  Trade  and  World  Markets 
(II). 

Type:  Multi-Regional. 

Dates:  September  9-30,  1999. 

Officer:  E/VP— lanet  Beard. 

Telephone:  (202)  205-3058. 

fa.v;  (202)  205-0792 

E-Mail  Address:  jbeard@usia.gov. 

See  description  under  Project  One. 

Series  Two:  Journalism. 

Deadline  for  Submission:  November 
10.1998. 

Project  One 

Title:  Radio  Broadcasting. 

Type:  Multi-Regional. 

Da<es;  February  25-March  8.  1999 

OWcer;  E/VP— Jav  Taylor. 

Telephone:  (202)  205-^3058. 

Fax:  (202)  205-0792 

E-Mail  Address:  jtaylor@usia.gov. 

This  project  will  address  responsible 
and  independent  journalism  while 
providing  an  opportunity  to  upgrade 
technological  knowledge  and 
journalistic  skills.  It  will  consist  of  visits 
to  a  wide  variety  of  radio  stations  in  the 
U.S.,  including  commercial,  public, 
religious,  national,  and  local  stations. 
Participants  will  hear  discussions  of 
broadcasting  regulations  and  journalist 
ethics,  observe  programming,  news 
gathering,  interviewing  and  produi:tion 
techniques,  and  learn  about  the  imoact 


of  technologv  on  radio  broadcasting  in 
thel'.S 

Project  Two 

Title  Print  )ournalism 

Type:  Multi-Regional. 

Dates:  .Mav  13-June  3,  1999. 

Officer:  E/VP— Jav  Tavlor. 

Telephone:  (202f 205-3058. 

Fax:  (202)  205-0792. 

E-Mail  Address:  jtaylor@'usia.gov 

This  project  will  provide  participants 
an  overview  of  print  media  practices, 
traditions,  and  institutions  in  the  U.S.  It 
will  acquaint  participants  with  how- 
independent  media,  with  access  and 
freedom  to  convey  information  and 
opinions,  form  an  integral  part  of 
.•\merica's  open  and  democratic  society. 
The  group  will  study  journalism  in  its 
American  operational  context.  Featured 
topics  will  be:  reporting  skills;  ethical 
considerations  and  accountabilitv; 
editorial  decision-making;  newspaper 
administration  and  management; 
journalism  education  and  training;  and 
research,  distribution,  and  production 
technologv 

Project  Three 

Title.  Television  Broadcasting. 

Type:  Multi-Regional. 

Da/ps- August  12-September  2,  1'j99. 

Officer:  E/VP— Jay  Tavlor. 

Telephone:  (202)  205-^3058. 

Fa.v;  (202)  205-0792. 

E-Mail  Address,  jlaylon&iisia.gov 

This  project  will  provide  an  overview 
of  the  impact  of  television  on  American 
society,  including  education.jnarketing 
and  commerce,  news  c;overage, 
jurisprudence,  technological 
innovations,  social  and  ethical  issues,  as 
well  as  entertainment.  Its  role  in  the 
socialization  of  .■\merican  youth  w-ill 
also  be  examined.  Interactive 
educational  and  public  service 
television  will  be  highlighted  as  well  as 
the  use  of  television  in  the  distance 
learning  process. 

Series  Three:  Africa  and  Economic 
De\elopment 

Dead  lint-  for  Submission:  December  4. 
1998. 

Project  One 

Title:  Fconoinir  Reform  and  Private 
Sector  Expatision 

Type:  Afru;a  Regional  (French- 
Speaking). 

Dates.  Februar\'  22-March  13,  1999. 

Officer:  E'\'GA— Miriam  Guichard. 

Telephone  (202)  205-9596, 

Fa.v;  (202)  205-7974. 

E-Mail  Address:  mguir.Tar@usia  gov 
or  sknott@usia-go\ 

The  American  expenf-Uwe  has  been 
that  a  strong  private  sector  is  the  engine 
of  economic  growth  and  development. 
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while  government  plays  an  essential 
role  in  regulating,  rather  than 
controlling  or  owning,  the  production  of 
goods  and  provision  of  services. 
Meanwhile,  many  African  nations  are 
taking  mcreasingly  dramatic  steps,  some 
voluntarily  and  some  under  great 
pressure  from  multi-national  donor 
organizations,  towards  structural 
adjustment  and  privatization.  In  this 
process,  many  African  government 
officials,  journalists,  academics,  and 
businesses  people  are  themselves 
dedicated  to  a  vision  of  economic 
prosperity  through  private  sector 
expansion,  while  others  lack  confidence 
in  the  private  sector  to  provide  for 
society's  needs. 

This  project  is  designed  to  show  the 
participants  the  size  and  scope  of  the 
private  sector,  government's  role  in  both 
promoting  and  regulating  business,  and 
the  effects  on  society,  bolti  positive  and 
negative,  of  a  competitive  free-market 
economic  system  operating  in 
conjunction  with  government  supports 
for  population  sectors  in  need.  Specific 
focus  will  be  placed  on  how 
communities  and  regions  in  the  U.S. 
promote  economic  diversification  and 
expansion,  and  how  the  rule  of  law 
protects  both  business  and  citizens, 
including  labor.  Other  segments  will 
focus  on  how  essential  services  (e.g. 
utilities)  as  well  as  basic  commodities 
are  provided  through  the  private  sector 
in  the  U.S.  Finallv.  while  this  program 
will  shift  away  from  a  previous  focus  on 
"privatization",  it  will  touch  on  efforts 
by  federal,  state,  and  local  governments 
to  privatize  some  work,  as  well  as  to 
borrow  traditional  private-sector 
competitive  approaches. 

Project  Two 

Title:  Women  as  Economic  Partners  in 
Nation-Building. 

Type:  Africa  Regional  (English-  and 
French-Speaking). 

Dates;  April  27-May  16.  1999. 

Officer:  E/VGA — Audrev  Ford. 

Telephone:  (202)  205-9596. 

Fax:  (202) 205-7974. 

E-Mail  Address:  aford@usia.gov. 

Over  the  years,  Africans  as  well  as 
donor  nations  have  come  to  realize  that 
little  or  no  economic  development  is 
possible  without  the  full  participation  of 
women,  and  African  women  have 
increasingly  begun  to  organize  to 
promote  their  own  economic 
development  and  independence.  Given 
the  historical  context  of  American 
women's  increased  economic 
involvement  and  activism,  as  well  as 
current  debates  focused  on  issues 
related  to  women's  economic  position 
in  the  U.S.,  it  is  likely  that  International 
Visitors  on  this  topic  and  their 


American  interlocutors  will  have  much 
to  share,  and  perhaps  new  initiatives  to 
undertake  together.  This  program  will 
focus  on  how  women  network  and 
organize  in  the  U.S.  to  promote 
economic  opportunity  and  private 
enterprise,  as  well  as  to  strengthen  the 
community,  the  society,  and  the  nation. 
Emphasis  will  be  placed  on  private 
sector  as  well  as  national,  state  and  local 
government  support  for  efforts  to 
increase  women's  economic  strength 
and  their  voice  in  policy-making. 

Project  Three 

Title:  Global  Business  and  Trade. 

Type:  Africa  Regional  (English- 
Speaking) 

Dates:  ]u\y  12-31,  1999. 

Officer:  E/VGA — Marv  Ann  Ignatius, 

Telephone:  (202)  205-9596. 

Fax:  (202) 205-7974. 

E-Mail  Address:  mai@usia.gov. 

This  project  is  intended  for  economic 
and  trade  specialists  from  both  public 
and  private  sectors,  policy  planners, 
academics,  and  economic  journalists, 
and  the  focus  is  specific:  The  formation 
and  objectives  of  U.S.  trade  policy 
within  the  context  of  a  highly 
decentralized,  liberal  and  competitive 
economic  system.  Visitors  will  examine 
the  domestic  political,  economic  and 
social  concerns  that  affect  U.S.  trade 
policy,  including  the  overriding  U.S. 
commitment  to  maintaining  a  globally 
competitive  position.  Particular 
emphasis  will  be  placed  on  the 
implication  of  these  factors  for  U.S.- 
Africa trade  relations,  and  strategies  that 
African  countries  can  pursue  to  increase 
their  competitive  position  and  foster 
more  effective  trade  relations.  In 
addition  to  addressing  global  and  U.S.- 
Africa trade  issues,  visitors  will  also 
take  a  look  at  how  federal,  state,  and 
local  government  in  the  U.S.  all  work  to 
promote  international  trade  and 
investment,  as  well  as  strategies 
employed  by  the  private  sector. 

Series  Four:  The  Rule  of  Law. 

Deadline  for  Submission:  January  15, 
1999. 

Project  One 

Title:  Independent  Judiciary  and  the 
Rule  of  Law. 

Type:  Near  East-South  Asian  Regional 
(Arabic-Speaking). 

Dates:  April  19-Mav  8.  1999. 

Officer:  E/VGN— AUce  Shiffiett. 

Telephone:  (202)  205-9596. 

Fax:  (202)  205-7974. 

E-Mail  Address:  ashiffle@usia.gov. 

Judicial  reform  is  an  issue  of  great 
interest  to  many  throughout  the  Arab 
world,  whether  as  part  of  a  process  of 
moving  towards  democratization  and 
greater  government  accountability,  or  as 


part  of  an  effort  to  combine  or  reconcile 
civil  and  religious  law,  or  simplv  as  part 
of  an  effort  to  improve  the  economic 
and  investment  climate.  This  project 
will  seek  to  provide  visitors  with  a 
thorough  overview  of  the  U.S.  legal 
system,  emphasizing  the  principles  of 
judicial  independence,  as  well  as  the 
structure  of  the  federal,  state,  and 
municipal  court  systems.  Key  judicial 
issues  such  as  environmental  law,  anti- 
drug laws,  civil  rights,  and  legal  aid  will 
be  examined,  as  well  as  other  topics  to 
be  determined  by  the  particular  interests 
of  the  visitors.  Through  meetings  at  a 
wide  range  of  U.S.  government 
institutions,  as  well  as  site  visits  to 
court  sessions  and  law  school  classes, 
participants  in  this  project  will  also 
examine  the  administration  of  the  U.S. 
legal  system,  including  funding,  legal 
education  and  training,  and 
administrative  innovations  such  as 
computerized  case  management  and 
alternative  dispute  resolution. 

Project  Two 

Title:  Administration  of  Justice. 

Type:  American  Republics  Regional 
(Spanish-Speaking). 

Dafes;  June  7-25,  1999. 

Officer:  E/VGR— Colleen  Fowler, 

Telephone:  (202)  205-9596. 

Fax:  (202) 205-7974. 

E-Mail  Address:  cfowler@usia.gov. 

Judicial  systems  in  Latin  America  are 
seeking  to  modernize  their  court 
procedures  and  introduce  new 
approaches  to  legal  problems,  while  at 
the  same  time  dealing  with  the  ongoing 
challenge  to  ensure  the  fundamental 
rule  of  law  and  an  open  and  transparent 
legal  process.  This  project  will  examine 
the  role  the  rule  of  law  plays  in  the 
United  States,  with  a  focus  on  topics 
relating  to  civil  justice  modernization. 
Topics  will  include  a  range  of  issues 
such  as  case  management,  alternative 
dispute  resolution,  arbitration 
mechanisms,  and  mediation  techniques. 
Issues  of  legal  reform  and  judicial 
training  will  be  addressed,  and  the 
visitors  (to  include  lawyers,  judges, 
academicians  and  court  officials,  as  well 
as  community  leaders,  and  journalists) 
will  have  opportunities  throughout  to 
compare  their  legal  systems  and  to 
exchange  perspectives  on  the 
management  of  these  systems.  Topics 
for  meetings  at  the  federal,  state,  and 
municipal  levels  will  include  how  a  bill 
becomes  law,  the  jurisdiction  of  federal 
and  state  courts,  the  role  of  U.S.  and 
state's  attorneys,  juvenile  justice,  the 
impact  and  objectives  of  new  anti-crime 
and  sentencing  guidelines  legislation, 
nominations  of  federal  judges,  and 
judicial  ethics.  The  program  will 
include  discussion  of  white-collar  and    ■ 
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high-tech  crime,  including  corruption, 
embezzlement,  and  just-workplace 
issues,  and  visitors  will  also  look  at 
current  trends  in  legal  education. 

Project  Three 

Title:  The  Rule  of  Law  and  an 
Independent  Judiciary. 

Type:  Africa  Regional  (French- 
Speaking]. 

Dates:  Augiisi  9-28,  1999. 

Officer:  E/V'GA — Nancv  Falne. 

Telephone:  (202)  205-9596. 

Fox:  (202)  205-7974. 

E-Mail  Address:  nfalne@usia.gov. 

The  rule  of  law  is  an  essential 
foundation  stone  in  political  and 
economic  development,  and  while 
African  justice  officials,  law\ors,  judges, 
magistrates,  law  professors,  and  legal 
journalists  may  recognize  this  fact,  thev 
often  face  severe  obstacles  in  both 
creating  an  independent  judiciarv  and 
in  managing  an  effective  legal  svstem 
with  scarce  resources.  This  program  will 
endeavor  to  give  visitors  an  overview  of 
the  rule  of  law  and  its  complexity 
within  the  U.S.  federal  system,  as  well 
as  the  role  of  the  Constitution  as  a 
framework  for  lawmakers.  Emphasis 
will  be  placed  on  the  independence  of 
the  U.S.  judicial  system,  and  the  means 
of  guaranteeing  protection  of  the  rights 
of  the  minority  in  a  democracv, 
including  civil  and  human  rights.  The 
visitors  will  also  look  at  alternatives  to 
traditional  court  proceedings,  such  as 
arbitration  and  mediation.  In  addition, 
the  program  will  explore  the  nuts  and 
bolts  of  how  the  U.S.  judicial  system 
operates,  including  legal  training,  case 
management,  and  the  working 
relationship  between  the  judiciary  and 
the  police. 

To  Download  a  Solicitation  Package  via 
Internet 

The  entire  Solicitation  Package  mav 
be  downloaded  from  USIA's  website  at 
http://wrww.usia.gov/education/rfps. 
Please  read  all  information  before 
downloading. 

To  Receive  a  Solicitation  Package  via 
Fax  on  Demand 

The  entire  Solicitation  Package  may 
be  received  via  the  Bureau's  "Grants 
Information  Fax  on  Demand  System", 
which  is  accessed  by  calling  202/401- 
7616.  The  "Table  of  Contents"  listing 
available  documents  and  order  numbers 
should  be  the  first  order  when  entering 
the  system. 

To  Receive  a  Solicitation  Package  by 
Mail,  Contact 

For  Multi-Regional  Projects  (MRPs): 
U.S.  Information  Agency,  Group 
Projects  Division,  E/VP,  Room  255,  301 


4th  Street,  S.U'..  Washington,  DC. 
20547. 

For  Regional  Projects  (RPsI:  U.S. 
Information  Agencv,  Grants  Division,  E/ 
VG,  Room  255,  301  4th  Street.  S.W., 
Washington,  DC.  20547. 

On  all  inquiries  and  correspondence, 
please  specify  the  name(s)  of  the  USIA 
Prtjgram  Officer(s)  as  they  appear  on  the 
"Officer(s)"  line  for  each  of  the  above 
projects.  Interested  applicants  should 
read  tlie  complete  Federal  Register 
announcement  before  sending  inquiries 
or  submitting  proposals.  Once  the  RFP 
deadline  has  passed,  Agencv  staff  may 
not  discuss  this  competition  in  anv  way 
with  applicants  until  the  Bureau 
proposal  review  process  has  been 
completed. 

Submissions:  Applicants  must  follow 
all  instructions  given  in  the  Solicitation 
Package.  The  original  and  12  copies  of 
the  application  should  be  sent  to:  U.S. 
Information  .Agency.  Ref.:  E/V'-99-l. 
Series  Title:  Office  of  Grants 
Management.  E/XE.  301  4th  Street. 
S.W.,  Room  336,  Washington,  D.C. 
20547. 

Applicants  must  also  submit  the 
"E.xecutive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronicallv  to 
USIS  posts  overseas  for  their  review. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
le^gislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  ol  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversitv"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gendei, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  stronglv 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review- 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversitv 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy."  USIA  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries," 


Proposals  should  account  for 
advancement  of  this  goal  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 

\'isa  Requirements 

Program  participants  will  travel  on  )- 
1  visas  arranged  by  USIA.  Projects  must 
comply  with  ]-l  visa  regulations.  Please 
refer  to  program  specific  guidelines  in 
the  Solicitation  Package  for  further 
details. 

Budget 

Organizations  are  required  to  submit 
a  comprehensi\e  line-item  budget  in 
accordance  with  the  intructions  in  the 
Solicitation  Package.  Cost  items  must  be 
clearly  categorized  as  administrative 
costs,  group  project  costs,  or  program 
costs.  Applicants  must  use  the  budget 
format  presented  m  the  "1999 
Guidelines  for  Proposals  Submitted  to 
the  USIA  Office  of  International 
Visitors"  for  all  budget  submissions. 
There  must  be  a  summary  budget  as 
well  as  a  detailed  breakdown  showing 
the  administrative  budget,  group  project 
budget  and  program  budget.  Proposed 
staffing  and  costs  associated  with 
staffing  must  be  appropriate  to 
fulfillment  of  all  project  requirements, 
which  will  include  close  consultation 
with  the  responsible  E/V  Program 
Officer  throughout  development  and 
implementation  of  the  program. 
Proposed  costs  may  not  exceed  the 
guideline  amounts 

Combined  administrative  and  indirect 
costs  proposed  should  be  controlled  and 
are  subject  to  negotiation.  Cost  sharing 
is  encouraged  and.  if  applicable,  must 
be  shown  in  the  budget  presentation 
The  Agency  anticipates  that  awards  to 
cover  administrative  and  indirect  costs 
(where  applicable)  will  be  less  than 
520,400. 

Organizations  that  have  received  a 
renewal  assistance  award  from  the 
Agency  for  the  Office  of  International 
Visitors  must  submit  a  budget  showing 
all  administrative  costs  associated  with 
the  projects  for  which  application  is 
made.  Any  award  to  such  an 
organization  pursuant  to  this 
announcement  may  be  adjusted  to 
reflect  the  status  of  the  renewal  award. 
Renewal  award  recipients  must  identify 
individuals  or  organizations  to  whom 
they  have  already  paid  honoraria  in  FY 
1999  if  they  propose  to  pav  an 
additional  honorarimn  for  anv  projects 
included  in  this  announcement. 

The  Agency  welcomes  proposals  from 
organizations  that  havp  not  received 
USIA  grants  or  assistance  awards  in  the 
past.  Agency  requirements  stipulate  that 
"Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
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of  experience  in  conducting 
international  e.xchange  programs  will  be 
limited  to  560,000."  It  is  not  expected 
that  any  of  the  projects  in  this 
announcement  will  cost  S60.000  or  less. 
It  is,  therefore,  incumbent  on 
organizations  to  demonstrate  four  years 
of  successful  experience  in  conducting 
international  exchange  programs  to  be 
eligible  for  an  assistance  award. 

Review  Process 

USLA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  USIA 
Geographic  Area  Offices  and  the  USIA 
post(s)  overseas,  where  appropriate. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  Proposals  may  also  be  reviewed 
by  the  Office  of  General  Counsel  or  by 
other  Agency  elements.  Final  funding 
decisions  are  at  the  discretion  of  USIA's 
Associate  Director  for  Education  and 
Cultural  Affairs.  Final  technical 
technical  authority  for  assistauice 
awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
Agency  mission,  and  be  responsive  to 
all  goals  and  requirements  stated  in  the 
RFP,  Preliminary  Project  Summaries 
and  the  "1999  Guidelines  for  Proposals 
Submitted  to  the  United  States 
Information  Agency  Office  of 
International  Visitors." 

2.  Program  planning:  The  proposed 
program  and  work  plan  should  include 
a  planning  and  implementation  time- 
line, describe  any  prehminary  planning 
undertaken,  and  demonstrate  logistical 
capability  to  implement  the  program  as 
described. 

3.  Ability  to  achieve  project 
objectives:  Objectives  should  be  well 
designed,  reasonable,  feasible,  and 
flexible.  Proposals  should  clearly 
demonstrate  how  the  institution  will 
meet  the  project's  objectives. 

4.  Multiplier  effect/impact:  Proposed 
projects  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 


5.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(program  venue  and  project  evaluation) 
and  program  content  (orientation  and 
wrap-up  sessions,  program  meetings, 
resource  materials  and  follow-up 
activities). 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  effective  implementation  and 
fulfillment  of  the  project's  goals. 

7.  Institution's  Record/ Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Federal  assistance 
awards,  if  any.  The  Agency  will 
consider  the  past  performance  of  prior 
USIA  award  recipients  and  the 
demonstrated  potential  of  new 
applicants.  All  applicants  must 
demonstrate  a  minimum  of  four  years  of 
successful  experience  in  conducting 
international  exchange  programs. 

8.  Cost-effectiveness:  The 
administrative  and  indirect  cost 
components  of  the  proposals,  including 
salaries,  should  be  kept  as  low  as 
possible  and  should  not  exceed  the 
amount  stated  above. 

9.  Cost-sharing:  Consideration  will  be 
given  to  proposed  cost-sharing  through 
other  private  sector  support  as  well  as 
institutional  contributions. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256.  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Goverrunent  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  to  the  people  of  other  countries 
*   *   *;  to  strengthen  the  ties  which 
unite  us  with  other  nations  by 
demonstrating  the  educational  and 
cultural  interests,  developments,  and 
achievements  of  the  people  of  the 
United  States  and  other  nations  *    •    * 
and  thus  to  assist  in  the  development  of 
friendly,  sympathetic  and  peaceful 
relations  between  the  United  States  and 
the  other  countries  of  the  world." 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  The  U.S.  Information  Agency 
projects,  programs  and  assistance 
awards  are  subject  to  the  availability  of 


funds  and  sufficient  number  of 
participant  nominations. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Goverrunent.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
budgets  in  accordance  with  the  needs  of 
the  program  and  the  availability  of 
funds. 

Government  Reporting  Requirements 

Awards  made  will  be  subject  to 
periodic  reporting  and  evaluation 
requirements. 

In  order  to  accoiuit  better  for  the 
spending  of  public  funds,  the 
Government  Performance  and  Results 
Act  of  1993  (GPRA)  requires  federal 
agencies  and  departments  to  establish 
standards  for  measuring  their 
performance  and  effectiveness.  Each 
Executive  Branch  Agency  and 
Department  must  develop  a  strategic 
plan  describing  its  overall  goals  and 
objectives,  aimual  performance  plans 
containing  quantifiable  measures  of  its 
progress,  and  performance  reports 
describing  its  success  in  meeting  those 
goals  and  measures.  USIA  will  be 
looking  to  our  partner  organizations  to 
measure  and  report  in  three  areas:  (1) 
program  efficiency  (resource  costs 
versus  outputs);  (2)  program 
effectiveness  (degree  to  which  program 
goals  are  achieved;  and  (3)  program 
impact  (outcomes). 

For  general  administrative  assistance 
awards,  such  as  this,  specific  program 
results  will  be  worked  out  on  an 
individual  project  basis.  USIA  will  work 
closely  with  its  partner  organizations  to 
define  specific  project  results, 
coordinate  the  gathering  of  information, 
and  evaluate  the  projects  according  to 
the  three  areas  listed  above.  Please  note 
that  USIA  advances  six  strategic  goals 
(National  Security,  Economic 
Prosperity,  Democracy,  Law 
Enforcement,  Foundation  of  Trust,  and 
Free  Exchange  of  Information)  and  you 
may  be  asked  to  administer  projects  and 
measure  outcomes  for  each.  Project 
outcomes  will  be  based  on  country  or 
region  goals  as  well  as  the  Bureau  of 
Educational  and  Cultural  Affairs'  goals 
to  expose  foreign  leaders  (participants) 
to  American  ideas,  values  and  society, 
increase  American's  understanding  of 
foreign  cultures  and  society,  foster 
linkages  between  U.S.  and  foreign 
individuals  and  institutions,  and  to 


generate  cost  sharing  and  other  forms  of 
financial  leveraging  for  programs. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  August  13.  1998. 

James  D.  Whitten, 

Acting  Associate  Director  for  Educational  and 
Cultural  Affairs. 

|FR  Doc.  98-22299  Filed  8-19-98;  8:45  am] 
BILLING  CODE  S230-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

US  Based  Training  Program  (USBT); 
Request  for  Proposals 

summary:  The  Advising  and  Student 
Services  Branch  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award.  Public  and  private 
nonprofit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)(3)-l  may  apply  to 
develop  one  training  program  for  USIA- 
affiliated  overseas  educational  advisers 
to  take  place  in  spring  1999.  The  basic 
function  of  an  overseas  educational 
adviser  is  to  provide  accurate,  objective 
information  to  foreign  audiences  on  U.S. 
study  opportunities  at  accredited 
academic  institutions,  and  to  guide 
students  and  professionals  in  selecting  a 
program  appropriate  to  their  needs. 
Participants  will  be  drawn  from 
educational  advisers  working  at  USIA- 
affiliated  overseas  educational  advising 
centers.  The  training  program  is 
intended  for  approximately  fifteen  to 
eighteen  participants.  The  program  must 
be  at  least  two  and  one  half  weeks  in 
duration  and  must  include  workshops 
on  advising  issues  of  concern,  an 
internship  or  other  form  of  substantive 
professional  stayover  at  a  U.S.  academic 
institution(s),  and  attendance  at  the 
national  NAFSA:  Association  of 
International  Educators  Conference. 
USIA  anticipates  awarding  up  to 
$150,000  to  one  organization  to 
administer  this  program. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  to 
strengthen  the  ties  which  unite  us  with 
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other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 

Announcement  Title  and  Number:  All 
communications  with  USIA  concerning 
this  RFP  should  refer  to  the 
announcement's  title  and  reference 
number  E/ASA-99-05. 

Deadline  for  Proposals:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5:00  p.m.  Washington.  D.C. 
time  on  Thursday.  October  1.  1998. 
Faxed  documents  will  not  be  accepted 
at  any  time.  Documents  postmarked  by 
the  due  date  but  received  at  a  later  date 
will  not  be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Academic  Programs.  Advising 
and  Student  Services  Branch.  E/ASA. 
U.S.  Information  Agency,  301  4th  Street. 
S.W.,  Washington,  D.C.  20547, 
telephone:  (202)  619-5434,  fax:  (202) 
401-1433.  E-mail:  dmora@usia.gov.  to 
request  a  Solicitation  Package 
containing  more  detailed  criteria.  Please 
request  required  application  forms  and 
standard  guidelines  for  preparing 
proposals,  including  specific  criteria  for 
preparation  of  the  proposal  budget. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USIA's  website  at  http;//www. usia.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 

To  Receive  a  Solicitation  Package  Via 
Fax  on  Demand:  The  entire  Solicitation 
Package  may  be  received  via  the 
Bureau's  "Grants  Information  Fax  on 
Demand  System,"  which  is  accessed  by 
calling  202/401-7616.  Please  request  a 
"Catalog"  of  available  documents  and 
order  numbers  when  first  entering  the 
system. 

Please  specify  USIA  Program  Officer 
Dorothy  Mora  on  all  inquiries  and 
correspondences.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Agency 
staff  may  not  discuss  this  competition  in 
any  way  with  applicants  until  the 
Bureau  proposal  review  process  has 
been  completed. 

Submissions:  Applicants  must  follow 
all  instructions  given  in  the  Solicitation 


Package.  The  original  and  eight  copies 
of  the  application  should  be  sent  to: 
U.S.  Information  Agency.  Ref.:  E'ASA- 
99-05.  Office  of  Grants  Management.  E, 
XE.  Room  326.  301  4th  Street.  S.W.. 
Washington.  D.C.  20547. 

Diversity.  Freedom  and  Democracv 
Guidelines:  Pursuant  to  the  Bureau  s 
authorizing  legislation,  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social,  and  cultural  life.  "Diversity" 
should  be  interpreted  in  the  broadest 
sense  and  encompass  differences 
including,  but  not  limited  to  ethnicity, 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversitv 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrving  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,"  USIA  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal  in  their 
program  contents,  to  the  full  e.xtent 
deemed  feasible. 

SUPPLEMENTARY  INFORMATION: 

Overview 

The  training  program's  objectives  are 
twofold:  to  strengthen  and  develop  the 
skills  of  overseas  educational  advisers; 
and  to  build  a  corps  of  knowledgeable 
advisers  who  are  skilled  as  trainers  and 
can  advance  the  field  of  educational 
advising  in  their  home  countries  with 
new  and  current  expertise,  techniques 
and  knowledge  of  applicable 
technology.  Each  component  of  the 
training  program  should  be  designed  to 
provide  detailed,  hands-on  learning  in 
areas  such  as  facilitating  access  to  US. 
higher  education,  communicating  cross- 
culturally,  and  managing  an  advising 
center.  Special  attention  should  be 
given  to  the  use  of  technology,  both  as 
a  necessary  advising  skill,  and  as  a 
potential  tool  to  develop  new  and 
creative  advising  approaches.  Similarh . 
a  significant  emphasis  should  be  placed 
on  outreach,  partnership  and  cost- 
sharing  strategies  and  skills 
development. 
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Guidelines 

1    Participants 

For  the  purposes  of  this  RFF.  eligible 
advisers  are  defined  as  those  who  have 
demonstrated  the  skills  associated  with 
the  four  major  components  of  overseas 
educational  advising:  (1)  basic 
knowledge  of  the  U.S.  and  home 
country  educational  systems;  (2)  basic 
knowledge  of  the  U.S.  higher  education 
application  process;  (3)  demonstrated 
educational  advising  and  cross-cultural 
communication  skills;  and  (4) 
demonstrated  office  management  skills 
as  they  relate  to  an  overseas  advising 
center.  In  addition,  each  participant 
must  demonstrate  leadership  and  a 
commitment  to  the  profession. 
Appro.ximately  15-18  participants  are 
expected  for  this  training  program 
Participants  will  be  selected  by  USIA 
based  on  nominations  from  overseas 
posts.  To  be  eligible,  an  adviser  must 
have  at  least  two  to  five  years  of 
experience  and  a  demonstrated 
commitment  to  the  field  of  overseas 
advising. 

2.  Program  Design 

USIA  invites  organizations  to  submit 
creative  and  flexible  program  plans 
which  can  be  tailored,  in  close 
consultation  with  E/ASA.  to  the 
selected  advisers'  individual  needs. 
However,  the  proposal  should  still 
include  an  overall  project  framework 
which  identifies  objectives,  an 
implementation  plan  and  measurable, 
expected  outcomes. 

Possible  topics  to  incorporate  in  the 
program  include:  degree  equivalency 
and  accreditation;  international  student 
admissions;  financial  aid;  standardized 
testing;  ESL  programs;  immigration  and 
visa  issues;  fields  of  study;  cultural 
adjustment/U.S.  societal  diversity; 
specialized  Internet  usage;  distance 
learning,  proposal  writing;  fundraising; 
public  relations  and  marketing; 
determining  appropriate  fees  for 
students  and  others,  given  each  host 
country's  environment;  trends  in 
advising  center  cost  sharing  and  training 
and  management  of  volunteer  staff. 

3   Timing/Program  Phases 

The  program  should  include 
attendance  at,  and  active  participation 
in,  the  spring  national  NAFSA 
conference  where  workshops  and 
seminars  address  various  issues  of 
current  interest  to  international 
educators  and  overseas  advisers  and 
where  the  opportunity  to  brainstorm 
and  to  share  information  plays  an 
important  part.  Advisers  should  have 
opportunities  to  present  and/or 
participate  in  panels  and  pre- 


conference/conference  workshops.  In 
1999,  the  national  conference  is 
scheduled  for  May  23-28  in  Denver, 
Colorado.  In  addition,  the  program 
should  include  an  internship  experience 
at  a  U.S.  college  or  university.  Ideally, 
advisers  should  be  on  campus  while 
classes  are  in  session  to  optimize  their 
experience  through  interaction  with 
students. 

4.  Logistics 

The  recipient  organization  will  be 
responsible  for  arremgements  associated 
with  this  program.  These  include 
organizing  a  coherent  progression  of 
activities,  providing  international  and 
domestic  travel  arrangements  for  all 
advisers,  making  lodging  and  local 
transportation  arrangements,  orienting 
and  debriefing  advisers,  preparing  anv 
necessary  support  material,  locating 
host  campuses  and  working  with  host 
institutions  and  experts  in  the  field  of 
higher  education  and  overseas  advising 
to  achieve  maximum  program 
effectiveness  through  hands-on 
applications  and  training  and  direct 
involvement  in  the  administration  of 
practices  and  policies  in  institutions  of 
higher  education. 

5.  Evaluation/Follow-Up 

The  proposal  must  include  a  detailed 
evaluation  and  follow-up  plan.  Special 
emphasis  should  be  given  to  designing 
a  program  which  incorporates  outcome 
measurement  strategies  that  assess  its 
ultimate  effectiveness. 

6.  Visa/Insurance/Tax  Requirements ' 

The  program  must  comply  with  B-1 
tourist  visa  regulations.  Participant 
health  and  accident  insurance  will  be 
provided  to  the  overseas  advisers  by 
USIA;  the  recipient  organization  will  be 
responsible  for  enrolling  participants  in 
USIA's  insurance  program  and 
providing  any  necessary  assistance 
should  medical  care  be  needed. 
Administration  of  the  program  must  be 
in  compliance  with  reporting  and 
withholding  regulations  for  federal, 
state,  and  local  taxes  as  applicable. 
Recipient  organizations  should 
demonstrate  tax  regulation  adherence  in 
the  proposal  narrative  and  budget. 

7  Printed  Materials 

Drafts  of  all  printed  materials 
developed  for  this  program  should  be 
submitted  to  E/ASA  for  review  and 
approval.  All  official  documents  should 
highlight  the  U.S.  government's  role  as 
program  sponsor  and  funding  source. 
USIA  requests  that  it  receive  the 
copyright  use  and  be  allowed  to 
distribute  any  of  this  material  if  it  sees 
fit  to  do  so. 


Proposed  budget 

Applicants  must  submit  a 
comprehensive  line  item  budget  based 
on  the  budget  guidelines  in  the  PSI  for 
the  jntire  program.  USIA's  grant 
assistance,  up  to  5150.000  in  total,  is 
expected  to  constitute  only  a  portion  of 
the  total  project  funding.  Cost  sharing  is 
required  and  the  proposal  should  list 
other  anticipated  sources  of  support. 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  560,000. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  a  breakdown  reflecting 
both  the  administrative  budget  and  the 
program  budget.  For  further 
clarification,  applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
in  order  to  facilitate  USIA  decisions  on 
funding. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  Salaries  and  fringe  benefits;  travel 
and  per  diem; 

(2)  Other  direct  costs,  inclusive  of 
rent,  utilities,  etc.; 

(3)  Indirect  expenses,  auditing  costs; 

(4)  Participant  program  costs;  i.e., 
international/domestic  travel,  per  diem, 
conference  attendance,  resource 
materials.  Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Area  Offices.  Proposals  may  be 
reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 
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1 .  Quality  of  the  program  idea 

Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
Agency  mission. 

2.  Program  planning 

A  detailed  agenda  and  relevant  work 
plan  should  demonstrate  substantive 
undertakings  and  logistical  capacity. 
Agenda  and  plan  should  adhere  to  the 
program  overview  and  guidelines 
described  above. 

3.  Ability  to  achieve  program  objectives 

Objectives  should  be  reasonable, 
feasible,  and  fle.xible.  Proposals  should 
clearly  demonstrate  how  the  institution 
will  meet  the  program's  objectives  and 
plan. 

4.  Multipher  effect/impact 

Proposed  programs  should  strengthen 
long-term  mutual  understanding, 
including  maximum  sharing  of 
information  and  establishment  of  long- 
term  institutional  and  individual 
linkages. 

5.  Support  of  diversity 

Proposals  should  demonstrate 
substantive  support  of  the  Bureau's 
policy  on  diversity.  Achievable  and 
relevant  features  should  be  cited  in  both 
program  administration  (program  venue 
and  program  evaluation)  and  program 
content  (orientation  and  wrap-up 
sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 


6.  Institutional  capacity 

Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  program  or 
project's  goals. 

7.  Institution's  Record/Ability 

Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

8.  Project  Evaluation 

Proposals  should  include  a  plan  to 
evaluate  the  activity's  success,  both  as 
the  activities  unfold  and  at  the  end  of 
the  program.  A  draft  survev 
questionnaire  or  other  technique  plus 
description  of  a  methodology  to  use  to 
link  outcomes  to  original  project 
objectives  is  recommended.  Successful 
applicants  will  be  expected  to  submit 
intermediate  reports  after  each  project 
component  is  concluded  or  quarterlv, 
whichever  is  less  frequent. 

9.  Cost-effectiveness 

The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be,kept 


as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 

10.  Cost-shanng 

Proposals  should  maximize  cost- 
sharing  through  other  private  sector 
support  as  well  as  institutional  direct 
funding  contributions. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  mav  not  be 
modified  b\-  any  USIA  representative. 
Explanatory  information  provided  bv 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agencv  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  bv 
Congress,  allocated  and  committed 
through  internal  USI.^  procedures. 

Dated:  .August  13    1998 

James  D.  VVhitlen. 

Acting  Associate  Director  for  Edurationa!  and 
Cultural  Affair^ 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropriate  document  categories 
elsewhere  in  the  issue 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-372-000] 

Overthrust  Pipeline  Company;  Notice 
of  Tariff  Filing 

Corrt!ction 

In  notice  document  98-21820. 
beginning  on  page  43695.  in  the  issue  of 
Friday,  August  14.  1998,  the  d(K;ket 
number  should  appear  as  set  t\)rth 
above. 

BILLING  CODE  1505-01-D 
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Vol.   fi.l.   No-    161 

Thursday.  Augu.st   20,   1998 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4370-N-01] 

Fiscal  Year  1999  Multifamily  Housing 
Mortgage  and  Housing  Assistance 
Restructuring  Program  Request  for 
Qualifications 

Correction 

In  notice  document  98-22029 
beginning  on  page  44102  in  the  issiK!  of 
Monday.  August  17,  1998  make  the 
following  correction: 

On  page  44105,  third  column,  fifth 
line  from  the  bottom,  "September  27, 
1998"  should  read  "August  27.  1998". 

BILLING  CODE  1505-01-O 
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Part  II 


Federal  Deposit 

Insurance 

Corporation 


12  CFR  Part  303  et  al. 

Filing  Procedures  and  Delegations  of  Authority; 
Unsafe  and  Unsound  Banking  Practices; 
Registration  of  Transfer  Agents;  International 
Banking;  Management  Official  Interlocks;  and 
Golden  Parachutes  and  Indemnification  Payments; 
Final  Rule 

Applications  for  Deposit  Insurance;  Notice 
Bank  Merger  Transactions;  Notice 

Liability  of  Commonly  Controlled  Depository 
Institutions;  Notice 

Applications  to  Establish  a  Domestic  Branch 
(Includes  Remote  Service  Facilities);  Rescission  of 
Statement  of  Policy;  Notice 

Applications  to  Relocate  Main  Office  or  Branch 
(Includes  Remote  Service  Facilities);  Rescission  of 
Statement  of  Policy;  Notice 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Parts  303,  333,  337,  341,  347, 
and  359 

RIN  3064-AC02 

Filing  Procedures  and  Delegations  of 
Authority;  Unsafe  and  Unsound 
Banking  Practices;  Registration  of 
Transfer  Agents;  International 
Banking;  Management  Official 
Interlocks;  and  Golden  Parachutes  and 
Indemnification  Payments 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Final  rule. 


summary:  The  FDIC  is  amending  its 
regulations  governing  application, 
notice  and  request  procedures  and 
delegations  of  authority  by  streamlining, 
modernizing,  and  clarifying  current 
policies  and  practices.  The  final  rule 
provides  qualifying  well-capitalized  and 
well-managed  insured  depository 
institutions  and  their  holding 
companies  expedited  processing 
procedures  for  several  major  types  of 
filings,  including  deposit  insurance, 
branch,  and  merger  applications.  The 
final  rule  also  centralizes  substantially 
all  filing  procedures  found  throughout 
the  FDIC's  regulations  within  this  rule 
for  ease  of  reference.  It  reorganizes  the 
requirements  of  each  major  filing  type 
into  a  separate  regulatory  subpart  that 
will  contain  all  information  necessary  to 
submit  a  filing  to  the  agency,  as  well  as 
any  relevant  internal  agency  delegations 
of  authority.  In  addition  the  rule 
incorporates  statutory  changes  to  its 
application  procedures  made  by  the 
Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  199(5 
(EGRPRA).  Finally,  technical  changes 
are  being  made  to  related  regulations  to 
conform  to  these  changes. 

This  action  is  being  taken  in 
accordance  with  section  303(a)  of  the 
Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRIA)  which  requires  the  federal 
banking  agencies  to  review  and 
streamline  their  regulations  and  policies 
in  order  to  improve  efficiency,  reduce 
unnecessary  regulatorv  burden, 
eliminate  unwarranted  constraints  on 
credit  availability,  and  remove 
inconsistencies  and  outmoded  and 
duplicative  requirements. 

The  final  rule  seeks  to  reduce  burden 
on  insured  depository  institutions  by 
imposing  regulatory  requirements  only 
where  needed  to  address  safety  and 
soundness  concerns  or  accomplish  other 
statutorv'  responsibilities  of  the  FDIC. 
The  final  rule  also  strives  to  more 


closely  align  the  FDIC's  application 
processing  regulations  with  those  of  the 
other  banking  agencies. 
DATES:  These  revisions  are  effective 
October  1,  1998.  It  is  not  considered 
practicable  to  permit  early  compliance 
with  these  revisions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Supervision;  Christie  A. 
Sciacca,  Associate  Director,  (202)  898— 
3671;  Mark  S.  Schmidt,  Associate 
Director,  (202)  898-6918;  Jesse  G. 
Snyder,  Assistant  Director.  (202)  898- 
6915;  John  M.  Lane,  Assistant  Director, 
(202)  898-6771;  Division  of  Compliance 
and  Consumer  Affairs:  Steven  D.  Fritts, 
Associate  Director.  (202)  942-3454,  and 
Louise  N  Kotoshirodo,  Review 
E.xaminer  (202)  942-3599.  Legal 
Division:  Susan  van  den  Toorn, 
Counsel.  Regulation  and  Legislation 
Section  (202)  898-8707,  and  Nancy 
Schucker  Recchia,  Counsel,  Regulation 
and  Legislation  Section  (202)  898-8885. 
For  administrative  enforcement  issues: 
Grovetta  N.  Gardineer,  Counsel. 
Compliance  and  Enforcement  Section 
(202)  898-3728.  and  Philip  P.  Houle, 
Counsel.  Compliance  and  Enforcement 
Section  (202)  898-3722.  For 
international  banking:  Christopher 
Spoth,  Assistant  Director,  Division  of 
Supervision,  (202)  898-6611,  and  Jamey 
G.  Basham,  Counsel,  Regulation  and 
Legislation  Section,  Legal  Division  (202) 
898-7265,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street.  NVV, 
Washington.  DC  20429. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Part  303  of  the  FDIC's  regulations  (12 
CFR  part  303)  generally  describes  the 
procedures  to  be  followed  by  both  the 
FDIC  and  applicants  with  respect  to 
applications,  notices,  or  requests 
(collectively  "filings")  required  to  be 
filed  by  statute  or  regulation.  Additional 
information  concerning  processing  is 
contained  in  related  FDIC  statements  of 
policy.  Part  303  also  sets  forth 
delegations  of  authority  from  the  FDIC's 
Board  of  Directors  to  the  Directors  of  the 
Division  of  Supervision  (DOS),  the 
Division  of  Compliance  and  Consumer 
Affairs  (DCA),  the  General  Counsel,  the 
E.xecutive  Secretary,  and,  in  some  cases, 
their  designees  to  act  on  certain  filings 
and  enforcement  matters. 

The  final  rule  makes  comprehensive 
changes  to  part  303  as  part  of  the  FDIC's 
systematic  review  of  its  regulations  and 
policy  statements  undertaken  in 
accordance  with  section  303(a)  of  the 
CDRIA  (12  U.S.C.  4803(a)).  Section 
303(a)  of  CDRIA  requires  the  FDIC.  the 
Office  of  the  Comptroller  of  the 
Currency,  the  Board  of  Governors  of  the 


Federal  Reserve  System,  and  the  Office 
of  Thrift  Supervision  (federal  banking 
agencies)  to  streamline  and  modify  their 
regulations  and  written  policies  in  order 
to  improve  efficiency,  reduce 
unnecessary  costs,  and  eliminate 
unwarranted  constraints  of  credit 
availability.  The  statute  also  requires 
each  of  the  federal  banking  agencies  to 
remove  inconsistencies  and  outmoded 
and  duplicative  requirements  from  their 
regulations  and  written  policies  and  to 
work  together  to  make  uniform 
regulations  that  implement  common 
statutory  or  supervisory  policies. 

n.  Discussion 

The  final  rule  accomplishes  the  goals 
of  section  303(a)  of  the  CDRIA  in  several 
important  ways. 

•  New  expedited  processing 
procedures  have  been  introduced  for 
certain  well-capitalized  and  well- 
managed  banks.  Expedited  procedures 
will  reduce  processing  time  for 
applications  submitted  by  qualifying 
institutions  and  will  add  more  certainty 
to  the  timing  of  regulatory  action.  They 
will  also  allow  the  FDIC  to  focus  its 
resources  on  applications  that  do  not 
fall  within  the  new  expedited  review 
procedure  and  therefore  are  more  likely 
to  present  safety  and  soundness  risks  or 
raise  CRA  or  compliance  concerns. 

•  Some  applications  are  processed  as 
notices.  For  example,  applications  to 
establish  a  branch  or  relocate  a  main 
office  or  a  branch  processed  under 
expedited  procedures  generally  will  be 
deemed  approved  21  days  after  receipt 
of  a  substantially  complete  application. 

•  Regulations  and  guidelines  issued 
by  the  federal  banking  agencies 
implementing  common  statutes  have 
been  made  more  uniform.  This  is 
particularly  true  of  filings  regarding 
merger  transactions,  changes  in  bank 
control,  and  change  in  directors  or 
senior  executive  officers. 

•  Filing  contents  have  been  clarified 
and  streamlined  wherever  practical. 

•  The  procedural  requirements  for 
virtually  all  applications  and  notices 
have  been  centralized  in  part  303. 

•  Delegations  of  authority  from  the 
FDIC's  Board  of  Directors  to  the 
Directors  of  DOS  and  DCA,  the  General 
Counsel,  and  the  Executive  Secretary  to 
act  on  certain  filings  and  enforcement 
matters  have  been  updated. 

•  Duplicative  and  outdated  material 
has  been  removed  from  existing  part 
303.  An  example  is  the  elimination  of 
the  requirement  for  an  application  to 
establish  or  relocate  a  remote  service 
facility  because  a  remote  service  facility 
is  not  a  branch  pursuant  to  section  2204 
of  the  Economic  Growth  and  Regulatory 
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Paperwork  Reduction  Act  of  1996  (12 
U.S.C.  36). 

Concurrently  with  the  adoption  of 
this  final  rule.'the  FDIC  is  also 
publishing  elsewhere  in  today's  Federal 
Register  three  revised  statements  of 
policy  relating  to  filing  procedures. 
These  statements  of  policy  pertain  to 
Applications  for  Deposit  Insurance, 
Bank  Merger  Transactions,  and  Liability 
of  Commonly  Controlled  Institutions. 
Additionally,  notices  of  rescission  of  the 
statements  of  policy  on  Applications  to 
Establish  a  Domestic  Branch  (includes 
Remote  Service  Facilities)  and 
Applications  to  Relocate  Main  Office  or 
Branch  (includes  Remote  Service 
Facilities)  are  published  elsewhere  in 
today's  Federal  Register. 

III.  General  Discussion  of  Comments 

The  FDIC  published  in  the  Federal 
Register  a  notice  soliciting  comment  on 
proposed  part  303.  62  FR  52810, 
October  9,  1997.  In  response  to  that 
request,  the  FDIC  received  fifteen 
comment  letters.  Eight  comment  letters 
were  received  from  community  groups, 
five  from  bank  trade  associations,  one 
from  a  law  firm,  and  one  from  a  bank 
holding  company.  Fourteen  comment 
letters  were  received  regarding  five 
notices  to  amend,  revise  or  rescind 
related  statements  of  policy.  These 
notices  were  published  elsewhere  in  the 
Federal  Register  of  October  9,  1997.  In 
addition,  one  of  the  comment  letters  on 
part  303  contained  comments  on  four  of 
the  related  statements  of  policy.  Final 
action  on  the  five  related  statements  of 
policy  is  published  elsewhere  in  today's 
Federal  Register. 

The  FDIC  carefully  considered  each  of 
the  comment  letters  and  made  a  number 
of  changes  to  the  final  regulation  in 
response  to  such  comments  and 
suggestions.  Virtually  all  the  comments 
received  on  the  proposed  regulation 
directly  or  indirectly  addressed  the 
concept  of  expedited  processing  for 
well-managed  and  well-capitalized 
depository  institutions.  While  numerous 
commenters  expressed  strong  support 
for  expedited  processing,  others 
expressed  a  concern  that  expediting  the 
application  process  would  have  an 
adverse  effect  on  the  enforcement  of  the 
Community  Reinvestment  Act  of  1977 
(12  U.S.C.  1811  etseq.)  (CRA). 

The  agency  wishes  to  stress  that  it  is 
neither  the  intent  nor  effect  of  expedited 
processing  to  weaken  review  of  an 
applicant's  performance  under  the  CRA. 
In  response  to  concerns  expressed,  the 
FDIC  has  increased  the  period  of  time 
during  which  the  public  may  comment 
on  an  application  for  federal  deposit 
insurance  from  15  days  to  30  days.  In 
addition,  the  FDIC  is  committed  to 


placing  a  listing  of  all  applications  for 
deposit  facilities  subject  to  public 
comment  on  the  agency's  home  page  on 
the  World  Wide  Web.  the  issues  raised 
regarding  expedited  processing  are 
addressed  in  more  detail  in  the 
discussion  of  comments  related  to 
subpart  A. 

Several  commenters  suggested  that 
timelines  be  established  for  filings  not 
eligible  for  expedited  processing.  On 
May  6.  1996.  the  FDIC  issued  a 
Financial  Institutions  Letter  (FlL-26-96) 
to  all  FDIC-insured  institutions  listing 
target  time  frames  for  each  type  of  filing. 
The  FDIC  intends  to  monitor  processing 
of  applications  that  do  not  qualify  for 
expedited  processing  in  accordance 
with  these  internal  guidelines.  These 
guidelines,  however,  generally  do  not 
apply  to  filings  that  raise  novel  legal  or 
policy  issues,  are  the  subject  of  a  CR.^ 
protest,  or  involve  a  historic  site.  It  is 
the  intent  of  the  FDIC  to  act  on  all 
filings  as  promptly  as  resources  and 
prudence  permit. 

The  following  subpart  by  subpart 
discussion  identifies  and  discusses 
comments  and  changes  to  the  proposal 
that  are  being  adopted.  A  table 
summarizing  the  sections  of  chapter  12 
that  are  changed  by  the  final  rule  is 
included  at  the  end  of  this  preamble. 

IV.  Final  Rule 

A.  Subpart  A — Rules  of  General 
Applicability 

Subpart  A  of  the  proposal  clarified 
and  simplified  the  rules  generally 
applicable  to  the  processing  of  filings 
required  by  regulation  or  statute  by 
reorganizing  the  general  rules  of 
procedure  into  one  subpart.  Proposed 
subpart  A  explained  the  availability  of 
expedited  processing  by  defining  which 
depository  institutions  would  be  eligible 
for  such  processing,  setting  forth  the 
process  itself,  and  the  criteria  under 
which  the  FDIC  might  remove  a  filmg 
from  expedited  processing.  Proposed 
subpart  A  also  contained  public  notice 
requirements,  provisions  for  public 
access  to  filings,  hearing  procedures, 
and  appeals  and  nullification 
procedures.  Additionally,  subpart  A  set 
forth  general  principles  governing 
delegations  of  authority  from  the  Board 
of  Directors  to  certain  FDIC  officials  and 
defined  certain  terms  used  throughout 
the  proposed  rule. 

Definitions.  Proposed  §  303.2 
alphabetized  the  current  definitions  and 
added  several  new  definitions  utilized 
elsewhere  in  the  proposal.  With  the 
exception  of  the  comments  discussed 
below  regarding  the  definition  of 
"eligible  depository  institution,"  no 


comments  were  received  on  any  of  the 
definitions  in  proposed  §  303.2. 

The  proposal  defined  "eligible 
depository  institution"  to  establish 
criteria  that  institutions  must  meet  to 
qualify  for  expedited  processmg.  as  set 
forth  in  §303.11.  Proposed  §303.2(r) 
defined  the  term  "eligible  depository 
institution"  as  a  depository  institution 
that  meets  the  following  five  criteria:  (1) 
received  an  FDIC-assigned  composite 
rating  of  1  or  2  under  the  Uniform 
Financial  Institutions  Rating  System 
(UFIRS)  as  a  result  of  its  most  recent 
federal  or  state  e.xamination:'  (2) 
received  a  satisfactory  or  better  CR.^ 
rating  from  its  primary  federal  regulator 
at  its  most  recent  e.xamination:  (3) 
received  a  compliance  rating  of  1  or  2 
from  its  primary  federal  regulator  at  its 
most  recent  examination:  (4)  is  well- 
capitalized  as  defined  in  the  appropriate 
capital  regulation  and  guidance  (jf  the 
institution's  primary  fedt^ral  regulator; 
and  (5)  is  not  subject  to  a  cease  and 
desist  order,  consent  order,  prompt 
corrective  action  directive,  written 
agreement,  memorandum  of 
understanding,  or  other  administrative 
agreement  with  its  primary  federal 
regulator  or  chartering  authority.  In  the 
proposal  the  FDIC  specifically  sought 
comment  on  whether  the  above 
eligibility  standards  are  appropriate. 

The  FDIC  received  numerous 
comment  letters  on  the  definition  of 
"eligible  depository  institution."  The 
commenters  were  divided  in  their  views 
as  to  the  appropriateness  of  the 
eligibility  criteria. 

Commenters  who  supported  the 
proposed  definition  and  the  concept  of 
expedited  processing  confirmed  the 
FDIC's  belief  that  the  criteria  for 
eligibility  are  appropriate  to  ensure  that 
only  well-capitalized  and  well-managed 
institutions  that  do  not  present  any 
supervisory,  compliance  or  CRA 
concerns  receive  expedited  processing. 
A  number  of  commenters  expressed 
concern  that  by  using  CRA  ratings  as 
one  of  the  criteria  for  an  eligible 
depository  institution,  the  FDIC  was 
establishing  a  '.'safe  harbor"  against 
public  challenge  to  an  applicant's  CR.^ 
performance.  The  commenters  were 
further  concerned  that  the  FDIC's 
expedited  processing  of  applications 
meeting  the  definitional  criteria  would 
have  an  adverse  impact  on  the  CR.^  and 
its  enforcement.  Two  commenters 
opposing  the  use  of  CRA  ratings  as 
eligibility  criteria  for  expedited 
processing  cited  concerns  that  CR^ 


'  .^n  FDIC-assigned  compositf  I  TIRS  rating  .Tiay 
be  based  on  the  FDIC's  own  exa.n  nation  or  based 
on  the  review  of  examination  repions  prepared  by 
state  banking  authorities  or  the  otner  federal 
banking  agencies. 
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ratings  are  not  a  suitable  criteria  because 
the  CRA  evaluation  procedures  are  still 
being  developed  and  are  not  yet 
uniformly  rigorous. 

It  is  neither  the  purpose  nor  the  effect 
of  the  ehgible  depository  institution 
concept  to  adversely  affect  enforcement 
of  the  CRA.  Infact,§303.n(c)(2) 
explicitly  enables  the  FDIC  to  remove  a 
filing  from  expedited  processing  if, 
among  other  things,  the  FDIC  receives  a 
CRA  protest  that  warrants  additional 
investigation  or  review,  or  the 
appropriate  regional  director  (DCA) 
determines  that  the  filing  presents  a 
significant  CRA  or  compliance  concern. 
Thus,  as  discussed  in  greater  detail 
below,  §  303.11(c)(2)  provides  that  the 
FDIC  will  fully  and  carefully  consider 
all  CRA  protests  and  CRA  or  compliance 
concerns  that  are  determined  to  be 
significant. 

The  FDIC  has  taken  a  number  of  steps 
to  promote  consistent  application  of  the 
CRi^,  both  internally  and  on  an 
interagency  basis.  Full  implementation 
of  the  new  CRA  regulation  was  delayed 
for  two  years  in  order  to  collect  uniform 
lending  data  upon  which  to  base  the 
FDIC's  examination  of  large  banks  and 
thrifts.  To  familiarize  examiners  with 
the  new  standards  and  to  promote  their 
consistent  application,  the  federal 
banking  agencies  conduct  regular  joint 
examiner  training  sessions.  In  addition, 
the  agencies  have  jointly  developed 
written  guidance  for  examiners, 
financial  institutions  and  the  public. 
Further,  the  agencies  are  currently 
initiating  an  interagency  review  of  a 
sample  of  each  agency's  CRA 
performance  evaluations  for  large 
institutions  and  the  agencies  will  also 
examine  a  limited  number  of  large 
institutions  using  interagency  teams  of 
examiners. 

Two  other  commenters  expressed 
concern  that  the  CRA  rating  is  an 
inappropriate  criterion  for  determining 
the  eligibility  of  a  depository  institution 
for  expedited  processing  for  any  filing 
that  is  not  an  application  for  a  deposit 
facility  as  defined  by  the  CRA.  The  FDIC 
reserves  expedited  processing  for  well- 
capitalized  and  well-managed  banks.  An 
institution's  performance  under  the 
CRA  refiects  on  the  quality  of  its 
management.  While  an  institution  must 
have  a  satisfactory  or  better  CRA  rating 
to  be  eligible  for  expedited  processing, 
regardless  of  the  type  of  apphcation 
being  made,  the  FDIC  will  not  consider 
CRA  performance  in  deciding  upon  the 
merits  of  an  application  if  such 
application  is  not  for  a  deposit  facility. 
Proposed  §  303.5  sets  forth  those  filings 
for  which  an  institution's  CRA  record 
will  be  taken  into  account  in  deciding 
upon  the  merits  of  the  apphcation 


(deposit  insurance,  merger  transactions, 
and  establishment  or  relocation  of  a 
branch  or  main  office,  including  the 
relocation  of  an  insured  branch  of  a 
foreign  bank). 

The  FDIC  recently  published  a  final 
rule  which  revises  and  consolidates  its 
international  banking  regulations  (12 
CFR  part  347)  and  a  proposed  rule  for 
comment  that  would  revise  its 
regulations  governing  the  activities  and 
investments  of  insured  state  banks  and 
savings  associations  (12  CFR  part  362). 
63  FR  17056,  April  8,  1998;  62  FR 
47969,  September  12,  1997.  These 
rulemakings  contain  expedited 
procedures  and  definitions  of  an 
"eligible"  type  of  institution  which 
generally  parallel  proposed  §  303. 2(r). 
One  comment  received  on  proposed 
part  347  noted  that  although  a  bank 
must  have  a  satisfactory  or  better  CRA 
rating  in  order  to  meet  that  part's 
definition  of  eligibility,  "special 
purpose"  banks  which  are  exempt  from 
CRA  are  not  assigned  CRA  ratings. 
Under  the  FDIC's  CRA  regulations  at  12 
CFR  part  345,  special  purpose  banks  are 
not  subject  to  examination  under  the 
FDIC's  CRA  regulations  (12  CFR 
345. 1 1(c)(3)).  The  FDIC  does  not  intend 
to  apply  the  CRA  element  of  the 
definition  of  an  eligible  depository 
institution  to  a  special  purpose  bank 
which  is  not  subject  to  examination 
under  the  FDIC's  CRA  regulations. 
Language  to  this  effect  has  been  added 
to  the  definition  of  "eligible  depository 
institution"  in  §303.2  of  the  final  rule. 

In  the  final  rule  the  FDIC  includes  the 
term  "organizer"  in  the  proposed 
definition  of  "insider,"  in  §  303. 2(u)  to 
make  clear  that  the  FDIC  considers 
organizers  to  be  insiders,  similar  to 
incorporators.  This  change  is  consistent 
with  other  provisions  of  part  303. 

The  FDIC  adopts  proposed  §  303.2 
with  the  revisions  to  §  303.2  (r)  and  (u) 
indicated  above. 

General  filing  procedures.  Proposed 
§  303.3  set  forth  general  procedures  for 
submitting  filings  under  part  303, 
including  where  forms  may  be  obtained 
and  to  whom  they  should  be  sent. 
Procedures  are  also  designated  for  filing 
when  no  form  is  prescribed.  Specific 
filing  requirements  are  set  forth  in  the 
appropriate  subparts  of  the  rule. 

No  comments  were  received  on  this 
section.  The  FDIC  adopts  this  section  as 
proposed  with  a  minor  stylistic  change 
to  make  the  meaning  of  the  section  more 
clear. 

Computation  of  time.  Proposed 
§  303.4  clarified  that  the  FDIC  uses  a 
calendar  day  rule  and  begins  computing 
the  relevant  period  on  the  day  after  an 
event  occurs  (for  example,  the  day  after 


receipt  of  a  filing  or  newspaper 
publication). 

No  comments  were  received  on  this 
section.  The  FDIC  adopts  this  section  as 
proposed. 

Effect  of  CRA  performance  on  filings. 
Proposed  §  303.5  stated  that  CRA 
performance  will  be  considered  in 
connection  with  applications  to 
establish  a  domestic  branch  or  relocate 
a  domestic  branch  or  main  office, 
merger  applications,  and  deposit 
insurance  applications,  and  clarified 
that  CRA  applies  to  applications  to 
relocate  an  insured  branch  of  a  foreign 
bank.  Although  this  information  is 
currently  contained  in  12  CFR  Part  345 
(Community  Reinvestment  Act),  the 
FDIC  believes  that  an  explicit  statement 
concerning  the  filings  covered  by  CRA 
better  serves  the  public  and  the  banking 
industry  than  providing  a  cross- 
reference. 

The  only  specific  comment  received 
on  proposed  §  303.5  found  that  the 
information  contained  in  proposal  was 
useful  information  worth  highlighting  in 
subpart  A.  The  FDIC  adopts  this  section 
as  proposed. 

Investigations  and  examinations. 
Proposed  §  303.6  made  clear  that  certain 
FDIC  officials  have  general  delegated 
authority  to  examine  or  investigate  and 
evaluate  facts  related  to  any  filing  under 
chapter  12.  This  provides  needed 
flexibility  to  evaluate  factual  and  legal 
issues  that  arise  during  the  course  of  a 
filing. 

No  comments  were  received  on  this 
section.  The  FDIC  adopts  this  section  as 
proposed. 

Public  notice  requirements.  Proposed 
§  303.7  set  forth  the  general 
requirements  for  providing  notice  of  a 
filing  to  the  public.  The  proposal 
required  an  applicant  to  provide  prior 
notice  of,  and  the  opportunity  to 
comment  on,  a  filing  to  establish  a 
domestic  branch,  relocate  a  domestic 
branch  or  the  main  office,  relocate  an 
insured  branch  of  a  foreign  bank,  engage 
in  a  merger  transaction  or  other  business 
combination,  initiate  a  change  of  control 
transaction,  or  request  deposit 
insurance.  Where  applicable,  specific 
publication  requirements  appear  in  the 
appropriate  paragraphs  of  part  303. 

No  comments  were  received  on 
proposed  paragraphs  (a),  (b),  (d)  or  (e). 
The  FDIC  adopts  these  paragraphs  as 
proposed  with  minor  stylistic  changes 
to  make  the  meaning  of  the  paragraphs 
clearer.  In  particular,  §  303.7(b)  has  been 
refined  in  the  final  rule  to  make  clear 
that  where  the  notice  of  filing  has  been 
published  prior  to  submission  of  the 
filing  to  the  FDIC,  the  applicant  should 
include  confirmation  of  such 
publication  with  the  filing.  This  will 
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further  ensure  that  possible  delays  due 
to  defective  notices  are  avoided. 
Proposed  §  303.7(c)  provided 
applicants  writh  the  choice  of  giving 
public  notice  by  using  a  sample  notice 
or  drafting  a  notice  that  incorporates 
certain  specified  information  and  is 
tailored  to  the  needs  of  the  institution. 
This  choice  was  designed  to  reduce 
burden  on  the  banking  industry  by 
providing  more  flexibility  in  the 
required  form  of  notice  while,  at  the 
same  time,  requiring  all  applicants  to 
provide  the  public  with  the  same  basic 
information. 

Two  comments  were  received  on  this 
paragraph,  both  of  which  were  generally 
favorable.  Both  commenters  supported 
the  flexibility  that  the  FDIC  proposed  to 
offer  to  banks  to  meet  their  notification 
requirements.  One  of  the  commenters 
urged  the  FDIC  to  monitor  the  notices 
being  used  to  ensure  that  all  parties 
operate  on  the  same  basis  and  so  there 
is  no  confusion  about  the  content  of  the 
notice.  The  FDIC  seeks  to  ensure  that 
applicants  comply  consistently  with 
public  notice  requirements  by  requiring 
each  applicant  to  submit  a  copy  of  the 
public  notice  for  content  verification. 

The  FDIC  has  made  minor 
modifications  to  §  303.7(c).  The 
language  of  the  final  rule  clarifies  that 
applications  to  relocate  a  main  office  are 
included  within  the  notice  requirement. 
The  language  has  been  further  modified 
to  make  clear  that  the  public  notice 
must  state  that  photocopies  of 
nonconfidential  portions  of  an 
application  will  be  provided  by  the 
appropriate  regional  office  upon 
request.  This  requirement  is  included  in 
current  §  303. 6(fi(4). 

The  FDIC  adopts  proposed  §  303.7(c) 
with  the  revisions  discussed  above. 

The  final  rule  includes  a  provision  at 
§  303.7(f)  that  was  not  included  in  the 
proposal.  Section  303.7(f)  provides  that 
where  public  notice  is  required,  the 
FDIC  may  determine  on  a  case  by  case 
basis  that  unusual  circumstances 
surrounding  a  particular  filing  warrant 
modification  of  publication 
requirements.  This  new  provision  was 
added  in  response  to  a  comment  on 
subpart  D,  pertaining  to  merger 
transactions.  The  comment  suggested 
that  the  FDIC  require  notices  regarding 
merger  transactions  to  be  published  in 
languages  other  than  English  in 
communities  with  significant  non- 
English  speaking  populations. 

The  FDIC  appreciates  the  concern 
reflected  in  this  comment.  Rather  than 
limit  applicability  to  situations 
involving  merger  applications  and  non- 
Enghsh  publication,  however,  the  FDIC 
has  instead  added  a  more  broadly- 
focused  provision.  Under  the  new 


§  307.7(f)  the  FDIC  may  determine  on  a 
case-by-case  basis  that  unusual 
circumstances  surrounding  a  particular 
filing  warrant  modification  of  the 
publication  requirements.  It  is  intended 
that  this  provision  will  be  applied 
sparingly  and  with  the  purpose  of 
making  publication  more  meaningful, 
not  as  a  means  of  altering  the 
publication  requirements  to  suit  the 
convenience  of  the  parties  or  as  a  means 
of  curing  defective  publications. 

Public  Access  to  Filings.  Proposed 
§  303.8  set  forth  the  procedures  by 
which  the  FDIC  makes  the  non- 
confidential portions  of  filings  that  are 
subject  to  a  public  notice  requirement 
available  to  the  public.  Under  the 
proposed  rule,  the  FDIC  makes  such 
portions  available  for  inspection  upon 
request,  not  more  than  one  business  day 
after  the  regional  office  receives  such 
request. 

A  number  of  the  commenters  made 
specific  suggestions  as  to  how  the  FDIC 
might  make  apphcations  and  filings 
more  accessible  to  the  public.  These 
suggestions  included  making  a  list  of 
pending  applications  available  on  the 
FDICs  World  Wide  Web  page: 
providing  copies  of  filings  within  three 
days  of  receiving  a  request  for  filings; 
and  mailing  notices  of  all  pending 
applications  to  all  individuals  and 
groups  who  request  to  be  included  on  a 
mailing  list. 

The  FDIC  has  adopted  various  of  the 
commenters'  suggestions  for  expediting 
the  public's  receipt  of  information 
related  to  the  filing  of  applications.  The 
FDIC  currently  has  a  World  Wide  Web 
site  with  significant  information  of 
interest  to  the  public.  The  FDIC  will 
include  at  its  World  Wide  Web  site  a 
page  that  will  provide  the  public  with 
prompt  notice  of  all  apphcations  filed 
for  deposit  facilities  that  are  subject  to 
public  comment.  This  page  vdll  be 
available  when  the  final  rule  becomes 
effective  and  may  be  found  at 
www.fdic.gov.  In  addition,  the  FDIC  is 
committed  to  mailing  the  public 
portions  of  an  application  file  to  a 
requester  within  three  business  days  of 
the  appropriate  regional  office's  receipt 
of  the  request  to  view  the  file.  In  some 
instances  this  may  result  in  a  filing 
becoming  public  prior  to  the  pubhcation 
of  notice  required  by  §  303.7. 

The  FDIC  also  will  continue  existing 
practices  designed  to  provide 
information  to  the  public  on 
apphcations  that  are  subject  to  the  CRA. 
The  FDIC  will  continue  to  provide 
updated  lists  of  pending  apphcations  on 
a  regular  basis  to  all  individuals  or 
groups  who  have  submitted  a  request  to 
the  appropriate  regional  director  (DOS) 
to  be  included  on  this  mailing  hst.  In 


addition,  it  will  continue  to  be  the 
poUcy  of  the  FDIC  to  provide  the  non- 
confidential portions  of  application  files 
for  public  inspection  at  the  appropriate 
regional  office.  The  final  rule  adds 
language  to  clarify  this  latter  policy.  The 
FDIC  believes  that  these  practices  will 
facilitate  the  public's  ability  to  provide 
meaningful  comments. 

In  addition,  the  final  rule  adds  a 
reference  to  part  309  of  the  FDIC  rules 
and  regulations.  This  regulation  sets 
forth  the  FDICs  procedures  for 
processing  requests  for  information 
pursuant  to  the  Freedom  of  Information 
Act  (FOIA)  (5  U.S.C.  552).  Part  309  of 
the  FDIC  rules  and  regulations  was 
recently  revised  to  reflect  changes  to  the 
FOIA  as  a  result  of  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996  (63  FR  29.  January 
2.  1998). 

The  FDIC  believes  that  these  changes 
to  its  procedures  and  continued 
commitment  to  existing  practices  will 
greatly  facilitate  the  public's  access  to 
filings  made  to  the  FDIC  and  the 
public's  ability  to  consider  and 
com.Tient  upon  such  filings. 

Public  comments.  Currently, 
interested  parties  may  comment  on  a 
pending  filing  until  the  date  of  final 
disposition.  Proposed  §  303.9(a) 
provided  that  comments  would  be 
accepted  only  during  a  defined 
comment  period  in  order  to  add 
certainty  to  the  filing  process  for  both 
the  public  and  the  applicant.  The  FDIC 
believes  that  closing  the  comment 
period  on  a  date  certain  eliminates  the 
risk  of  final  action  being  delayed  due  to 
a  late  comment  or  of  final  action  being 
taken  while  a  comment  is  being 
transmitted  to  the  FDIC. 

Currently,  the  only  basis  for  extension 
of  the  comment  period  is  for  "good 
cause."  In  order  to  provide  the  public 
vdth  adequate  time  to  submit 
meaningful  comments,  proposed 
§  303.9(h)(2)  granted  the  appropriate 
regional  director  (DOS)  three  bases  upon 
which  to  extend  or  reopen  the  public 
comment  period:  (1)  if  the  apphcant 
failed  to  file  all  required  information  on 
a  timely  basis  to  permit  review  by  the 
public  or  made  a  request  for 
confidential  treatment  not  granted  by 
the  FDIC  that  delayed  the  public 
availability  of  that  information;  (2)  if 
any  person  requesting  an  extension  of 
time  satisfactorily  demonstrated  to  the 
FDIC  that  additional  time  was  necessary 
to  develop  factual  information  that 
might  materially  affect  the  application; 
or  (3)  for  good  cause. 

Further,  proposed  §  303.9(b)(4) 
clarified  that  the  FDIC  will  provide 
copies  of  all  comments  to  the  applicant 
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and  that  the  applicant  will  be  given  an 
opportunity  to  respond. 

Several  of  the  commenters  fully 
supported  the  proposed  defined 
comment  period  because  it  will  reduce 
the  current  level  of  uncertainty  that 
applicants  face  in  making  application's 
to  the  FDIC.  Two  of  these  commenters 
suggested  that  the  defined  comment 
period  in  the  proposal  would  create  a 
desirable  shift  of  focus  from  enforcing 
CRA  through  the  applications  process  to 
enforcing  CRA  through  the  examination 
process.  One  of  these  commenters 
believed  that  the  "good  cause"  basis  for 
an  extension  of  the  comment  period  is 
unnecessary  because  the  other 
conditions  for  an  extension  are 
sufficiently  comprehensive.  Another 
commenter  recommended  that  the  FDIC 
take  all  possible  regulatory  action 
necessary  to  ensure  that  public  notice  is 
made  so  as  to  ensure  that  public 
commenters  cannot  seek  delay  based 
upon  allegations  of  inadequate  notice. 

Other  commenters  were  strongly 
opposed  to  the  proposed  defined 
periods  of  time  for  comment.  These 
commenters  stated  that  the  current 
flexibility  in  comment  periods  has  been 
important  in  allowing  the  public  to 
comment  on  applications  covered  by 
CR.^.  These  commenters  were 
concerned  that  the  streamlined  process 
will  not  provide  enough  time  and 
opportunity  to  discover  the  filing  of  an 
application,  conduct  the  necessary 
analysis  and  research  and  to  write  and 
submit  any  comments  to  the  FDIC.  They 
also  question  whether  the  FDIC's 
current  decision  making  process  has 
been  delayed  because  of  open  public 
comment  periods.  Some  of  these 
commenters  focused  on  the  role  that  the 
applications  process  plays  in  enforcing 
CRA  and  were  concerned  that  the 
proposal  would  weaken  an  enforcement 
tool  that  has  been  important  to 
community  groups. 

The  commenters  were  also  divided  on 
their  beliefs  as  to  whether  the  actual 
periods  of  time  permitted  for  public 
comment  in  the  specific  subparts  were 
adequate.  The  commenters  who 
supported  the  proposed  revision 
generally  believed  that  the  comment 
periods  provided  for  in  the  various 
subparts  were  sufficient.  The 
commenters  who  opposed  proposed 
§  303.9  generally  believed  that  the 
specific  time  periods  were  too  short. 

The  FDIC  believes  that  proposed 
§  303.9  strikes  an  appropriate  balance 
between  providing  more  certainty  and 
expediency  in  the  applications  process 
and  giving  the  public  an  opportunity  to 
comment  on  an  institution's  CRA 
performance.  The  public  comment 
period  prompted  by  an  application  is 


not  intended  to  be  the  exclusive 
opportunity  for  the  public  to  inform  the 
FDIC  of  concerns.  Comments  may  be 
submitted  to  the  FDIC  at  any  time  if  an 
individual  or  a  group  has  a  concern 
about  an  institution's  CR.^  program.  It  is 
not  necessary  to  wait  for  an  application 
to  be  filed.  All  CRA  comments  will  be 
considered  by  DCA.  By  closing  the 
comment  period,  the  FDIC  will 
eliminate  delaying  final  action  because 
of  late  comments.  In  addition,  the  DOS 
regional  director  or  deputy  director  may 
extend  or  reopen  the  comment  period  as 
discussed  above.  The  FDIC  believes  that 
this  flexibility  will  enable  it  to  consider 
all  relevant  information  as  part  of  the 
decision  making  process  and  to 
complete  that  process  in  a  timely 
maimer. 

As  discussed  previously,  the  FDIC  has 
adopted  certain  suggestions  of 
commenters  to  make  filings  and 
applications  more  accessible  to  the 
public  in  a  more  expeditious  manner. 
Listing  applications  on  the  FDIC's 
World  Wide  Web  site,  providing  access 
to  public  files  within  one  day  of  receipt 
of  a  request,  and  mailing  copies  of 
public  files  within  three  days  of 
receiving  a  request  are  all  designed  to 
make  it  easier  for  the  public  to  provide 
timely  comments.  The  FDIC  believes 
these  measures  will  help  offset  any 
adverse  effect  of  defined  comment 
periods. 

The  FDIC  adopts  this  section  as 
proposed  with  a  minor  stylistic  change 
to  make  the  intent  clear. 

Hearings  and  other  meetings. 
Proposed  §  303.10  simplified  the  current 
rules  concerning  hearing  procedures 
contained  in  §  303.6  (h),  (i),  and  (j)  and 
updated  those  provisions  to  reflect 
current  FDIC  practices.  Proposed 
§  303.10  (c)  and  (d)  provided  that  the 
appropriate  regional  director  (DOS)  may 
grant  or  deny  a  request  for  a  hearing  and 
that  the  regional  director's  denial  of 
such  a  request  is  a  final  agency 
determination  that  is  not  appealable  to 
the  FDIC  Board  of  Directors. 

One  commenter  endorsed  the 
proposal  to  allow  community  groups  to 
request  public  hearings  on  pending 
applications  because  they  afford 
opportunities  for  public  housing 
residents,  persons  with  limited  literacy 
skills,  and  other  citizens  unlikely  to 
submit  written  comments  to  offer  their 
views.  This  and  another  commenter 
suggested  that  FDIC  adopt  a  mandatory 
hearing  procedure  like  that  of  the  Office 
of  Thrift  Supervision  (OTS). 

A  third  commenter  appreciated  the 
publication  of  procedures  in  proposed 
§  303.10  as  a  source  of  clarity  for 
commimity  groups  and  other 
commenters.  This  commenter 


recognized  that  informal  meeting 
procedures  might  prove  helpful  in 
providing  additional  avenues  for 
commenters  to  pursue  and  hoped  that 
the  informal  meetings  would  not 
preclude  the  use  of  hearings.  This 
commenter  sought  assurance  that 
hearings  will  serve  the  purpose  of 
providing  additional  opportunity  for 
commenters  to  develop  the  record  and 
insure  that  such  venue  is  readily 
accessible.  This  commenter  opposed  the 
preclusion  of  appeals  of  decisions 
denying  hearing  requests,  believing  that 
the  Board  of  Directors  is  better  suited  to 
weigh  competing  issues,  consider 
overall  public  interest,  and  ensure  that 
the  standards  for  judging  hearing 
requests  are  consistently  and  fairly 
applied. 

"The  FDIC  believes  that  proposed 
§  303.10  represents  an  equitable  and 
balanced  approach  because  it  continues 
to  provide  a  basis  for  an  individual  to 
request  a  hearing,  but  provides  more 
clarity  with  respect  to  the  circumstances 
under  which  the  FDIC  will  grant  such 
a  request.  Delegation  of  authority  to  the 
regional  director  (DOS)  places  the 
authority  to  make  decisions  closer  to  the 
specific  situation.  The  regional  director 
is  the  most  senior-level  regional  official 
and  will  have  direct  knowledge  of  the 
record  of  the  institution  or  institutions 
and  communities  involved.  The  FDIC 
believes  the  regional  director  (DOS)  is 
thus  well  suited  to  decide  whether 
additional  submissions  would  benefit 
the  decision  making  process.  The  OTS 
hearing  procedure  emphasizes  informal 
meetings  as  prerequisites  to  formal 
hearings.  If  the  issues  are  not  resolved 
at  such  meetings  OTS  will  conduct 
formal  meetings.  The  FDIC's  procedure 
also  provides  for  informal  meetings.  The 
FDIC  generally  will  grant  a  request  for 
a  hearing  only  if  the  FDIC  determines 
that  written  submissions  would  be 
insufficient  or  that  a  hearing  otherwise 
would  be  in  the  public  interest. 

Proposed  §  303.10  has  been  revised  to 
specifically  include  hearings  and  other 
proceedings  in  connection  with 
nullification,  revocation,  amendment, 
withdrawal,  and  suspension  of 
decisions  on  filings  discussed  below 
and  in  §  303.11(g).  Additionally,  the 
final  rule  makes  clear  that  Legal 
Division  consultation  is  required  prior 
to  taking  action  on  a  hearing  request 
pursuant  to  §  303.10(c)  or  denying  a 
hearing  request  pursuant  to  §  303.10(d). 
In  addition,  §  303.10(e)(2)  has  been 
modified  slightly  to  clarify  that  the 
presiding  officer  in  a  hearing  under  this 
section  shall  be  the  regional  director 
(DOS  or  DCA)  or  his  or  her  designee  or 
such  other  person  as  may  be  named  by 
the  FDIC  Board  of  Directors  or  the 
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Director  (DOS  or  DCA).  This  restates  the 
FDIC's  current  practice  as  set  forth  in 
current  part  303. 

The  FDIC  adopts  §  303.10  as  proposed 
with  the  revisions  discussed  above  and 
other  minor  stylistic  changes  to  make 
the  intent  clear. 

Decisions  on  filings.  Proposed 
§  303.11  contained  general  provisions 
governing  the  process  of  deciding  upon 
filings  made  under  part  303,  including 
the  general  procedures  related  to  the 
decision  making  process;  the  authority 
of  the  FDIC  Board  of  Directors  to  modify 
any  of  the  procedures  contained  in  part 
303;  and  new  provisions  concerning 
multiple  transactions,  abandonment  of 
filings,  and  nullification  of  decisions. 

No  comments  were  received  on 
proposed  §  303.11  (a),  (b).  (d),  (e).  (g). 
The  FDIC  adopts  these  paragraphs  as 
proposed. 

Proposed  §  303.11(c)  set  forth  the 
general  provisions  pertaining  to 
expedited  processing.  Under  the 
proposal,  expedited  processing  is 
automatically  given  to  institutions 
meeting  the  definition  of  an  "eligible 
depository  institution"  (with  a  few 
exceptions  where  other  conditions 
apply)  unless  the  appropriate  regional 
director  or  deputy  regional  director 
(DOS)  removes  the  filing  from  expedited 
processing.  Therefore,  an  applicant  need 
not  request  expedited  processing  or 
even  identify  itself  as  an  eligible 
institution.  A  filing  may  be  removed 
from  expedited  processing  pursuant  to 
proposed  §  303.11(c)(2)  if:  (1)  for  filings 
subject  to  public  notice,  an  adverse 
comment  is  received  that  warrants 
additional  investigation  or  review;  (2) 
for  filings  subject  to  evaluation  of  CR.^ 
performance,  a  CRA  protest  is  received 
that  warrants  additional  investigation  or 
review,  or  the  appropriate  regional 
director  (DCA)  determines  that  the  filing 
presents  a  significant  CRA  or 
compliance  concern:  (3)  for  any  filing, 
the  appropriate  regional  director  (DOS) 
determines  that  the  filing  presents  a 
significant  supervisory  concern,  or 
raises  a  significant  legal  or  policy  issue; 
or  (4)  for  any  filing,  the  appropriate 
regional  director  (DOS)  determines  that 
other  good  cause  exists  for  removal. 
Under  the  proposal,  if  a  filing  is 
removed  from  expedited  processing,  the 
applicant  will  be  promptly  informed  in 
writing  of  the  reason.  With  the 
exception  of  filings  made  under  subpart 
J  (International  Banking),  proposed 
§  303.11(c)(1)  provided  that  for  filings 
where  the  appropriate  regional  director 
has  not  been  delegated  approval 
authority,  the  filing  will  generally  be 
removed  from  expedited  processing. 

As  discussed  above,  the  general 
concept  of  expedited  processing 


generated  numerous  comments  both  in 
support  of  the  proposal  and  opposed  to 
it.  The  final  rule  is  designed  to  balance 
the  concerns  of  removing  undue  delays 
from  the  application  process  with  the 
need  to  assess  legitimate  CR,^  concerns 
fairly. 

One  commenter  recommended  that 
the  mandatory  removal  from  expedited 
processing  of  any  application  that  is 
subject  to  a  substantial  CRA  protest  or 
otherwise  meets  the  standards  of 
§  303.11(c)(2).  This  commenter  also 
believed  that  the  FDIC's  clarification  of 
"significant  CRA  protest"  in 
§  303.11(c)(3)  of  the  proposed  rule 
established  a  dual  standard  for 
distinguishing  between  areas  in  which 
the  institution  seeks  to  expand  and 
areas  where  it  currently  has  a  presence 
but  is  not  expanding.  This  commenter 
believed  that  if  an  institution's  CRA 
performance  is  less  than  satisfactory  in 
any  geographic  area,  that  fact  alone 
should  be  grounds  for  its  application  to 
be  removed  from  expedited  processing, 
not  whether  the  application  is  for 
expansion  in  that  area  or  some  other 
area. 

It  is  the  policy  and  practice  of  the 
FDIC  to  investigate  all  CR.^  protests  to 
the  extent  considered  necessary.  As  a 
practical  matter  this  will  require  the 
majority  of  protested  applications  to  be 
removed  from  expedited  processing.  It 
may  be  possible  to  resolve  some  protests 
during  the  expedited  processing  period. 
This  is  especially  true  of  applications 
for  deposit  insurance  which  have  an 
expedited  processing  period  of  sixty 
days.  The  FDIC  provided  guidance  on 
what  will  constitute  a  "significant  CRA 
concern"  under  §  303.11(c)(2)  by  way  of 
example.  In  that  paragraph  the  FDIC 
recognized  that  an  applicant's  overall 
CRA  rating  could  be  satisfactory,  but  the 
applicant  could  also  have  a  less  than 
satisfacton,'  rating  or  performance  in  the 
particular  geographic  area  to  be  affected 
by  the  filing.  In  such  a  circumstance  the 
FDIC  might  require  additional  time  to 
fully  and  fairly  evaluate  the  filing  and, 
if  necessary,  would  remove  the  filing 
from  expedited  processing.  The  FDIC 
believes  that  the  proposal  provided  the 
flexibility  to  fully  evaluate  local  CR.A 
concerns  without  undermining  the 
intent  of  e.xpedited  processing. 

Two  commenters  recommended  the 
proposed  rule  be  revised  to  include  a 
requirement  for  an  abbreviated  CRA 
examination  in  the  case  of  a  CR,\ 
protest. 

The  FDIC  believes  that  the  proposed 
regulation  and  FDIC  practice  provides 
the  FDIC  with  the  flexibility  to  conduct 
a  targeted  CR.^  examination  if  such  is 
necessary  or  appropriate  under  the 
circumstances.  DCA's  standard  review 


of  an  applicant's  record  will  include  a 
review  of  current  and  previous  CR.^ 
examination  reports,  the  applicant' s 
correspondence  file,  any  complaints 
filed  against  the  applicant,  and  any 
other  pertinent  information  available.  In 
addition,  §  303.6  allows  the  Board  of 
Directors,  the  Director.  Deputy  Director, 
associate  directors,  appropriate  regional 
directors  and  deputy  regional  directors 
(DOS  and  DCA)  to  examine  or 
investigate  and  evaluate  facts  related  to 
any  filings  under  this  chapter  to  the 
extent  necessary  to  reach  an  informed 
decision. 

The  same  two  commenters  that 
suggested  an  abbreviated  CR.\ 
examination  also  requested  that  the 
FDIC  provide  a  detailed  written 
statement  of  the  basis  for  acting  on 
protested  applications. 

The  FDIC  included  in  the  proposed 
rule  several  opportunities  for  the 
applicant  and  the  public  to  obtain 
written  information  regarding 
disposition  of  a  filing.  Proposed 
§  303.11(a)  provided  that  the  FDIC  will 
notify  both  the  applicant  and  any 
person  who  makes  a  written  request  of 
the  final  disposition  of  a  filing.  When 
the  FDIC  denies  a  filing,  proposed 
§  303. 1 1  (a)  provides  that  the  FDIC  will 
immediately  notif)  the  applicant  in 
writing  of  the  reasons  for  the  denial. 
This  written  notification  is  placed  in  the 
public  file  and  remains  available  at  the 
appropriate  regional  office  for  180  days 
after  the  final  decision.  For  anv  filing 
covered  by  the  hearing  procedures  of 
§303.10,  §303.10(k)  requires  the  FDIC 
to  notify  the  applicant  and  all 
participants  of  the  final  disposition  of  a 
filing  and  provide  a  statement  of  the 
reasons  for  the  final  disposition.  By 
adopting  these  provisions  in  the  final 
rule,  the  FDIC  believes  it  has 
appropriately  balanced  tlie  interests  of 
those  seeking  information  on  filing 
disposition  with  those  who  seek  a 
streamlined  process.  Additionally,  it  has 
been  the  FDIC's  recent  practice  and  will 
continue  to  be  the  agency's  practice  to 
prepare  an  Order  and  Statement  in 
conjunction  with  the  approval  or  denial 
of  any  application  subject  to  an 
unresolved  CR.-\  protest.  Orders  and 
Statements  are  available  to  the  public  as 
part  of  the  public  file  of  an  application 
and  are  available  in  the  FDIC's  public 
reading  room. 

The  FDIC  adopts  §303  11(c)  as 
proposed  with  minor  technical  changes 
to  §  303.11(c)(1)  and  (3)  to  clarifv-  the 
intended  meaning  of  those  paragraphs. 

Appeals  and  requests  for 
reconsideration.  Propo.sed  §  303.1 1(f) 
contained  the  FDIC's  procedures 
governing  petitions  for  reconsideration 
of  a  denied  filing.  The  proposal  clarified 
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that  these  procedures  cover  only 
requests  for  reconsideration  of  filings 
that  do  not  otherwise  have  appeal 
procedures  provided  by  other  regulation 
or  written  guidance,  and  that  decisions 
to  deny  a  hearing  request  are 
nonappealable.  No  comments  were 
received  on  proposed  §  303.11(f). 

The  proposal  modified  the  FDIC's 
appeals  process.  L'nder  the  proposal,  a 
regional  director  or  deputy  regional 
director  (DOS  or  DCA)  could  approve, 
but  not  deny,  a  petition  for 
reconsideration.  However,  the  Director 
or  Deputy  Director  (DOS  or  DCA)  could 
approve  or  deny  a  petition.  If  the 
petition  were  granted,  the  filing  would 
be  reconsidered  by  the  Board  of 
Directors  if  the  filing  was  originally 
denied  by  the  Board  of  Directors  or 
denied  bv  the  Director,  Deputy  Director, 
or  an  associate  director  (DOS  or  DCA). 
The  Director  or  Deputv  Director  (DOS  or 
DCA)  could  reconsider  the  filing  if  the 
filing  was  originally  denied  by  a 
regional  director  or  deputy  regional 
director.  All  decisions  on  requests  for 
reconsideration  and  all  reconsideration 
of  denied  filings  require  cr)nsultati(jn 
with  or  the  concurrence  of  the  Legal 
Division.  Proposed  §  303.11(f)  also 
clarified  that  a  decision  on  a  petition  for 
reconsideration  by  the  Director  or 
Deputy  Director  (DOS  or  DCA)  is  a  final 
agency  decision  and  is  not  appealable  to 
the  Board  of  Directors. 

The  final  rule  changes  the  proposal 
regarding  the  FDIC  officials  who  will  act 
upon  requests  for  reconsideration  that 
are  granted.  Section  303.1  l(f)(5)(i)  of  the 
proposed  rule  provided  that  where 
reconsideration  was  granted  for  a  filing 
within  the  scope  of  §  303.11(f)  that  was 
originally  denied  by  the  Director. 
Deputv  Director  or  associate  director 
(DOS  or  DCA),  the  appeal  of  the  denial 
would  be  decided  by  the  Board  of 
Directors.  Section  363.11(f)(5)(ii)  of  the 
final  rule  provides  that  such  appeals 
will  be  decided  by  the  FDIC's 
Supervisory  Appeals  Review  Committee 
(SARC).  The  SARC  is  an  e,xisting 
committee  established  by  the  Board  of 
Directors  with  delegated  authority  to 
consider  appeals  of  material  supervisory 
determinations  such  as  examination 
ratings,  material  disputed  asset 
classifications,  determinations  regarding 
violations  of  laws  and  regulations,  as  set 
forth  in  the  Federal  Register  on  March 
25,  1995,  60  PR  15923.  These  existing 
functions  of  the  SARC  continue 
unchanged  bv  the  revision  to  §  303.11(f) 

The  FDIC  believes  that  the  SARC  is  an 
appropriate  body  to  reconsider  the 
original  denial  of  a  filing  made  by  the 
Director,  Deputv  Director  or  associate 
director  (DOS  or  DCA).  The  SARC 
includes  the  FDIC's  most  senior 


managers  with  expertise  in  the  areas 
necessary  to  a  comprehensive 
understanding  of  the  issues  presented 
by  the  reconsideration  of  denied  filings. 
The  SARC  is  comprised  of  the  following 
FDIC  officials:  Vice  Chairperson  of  the 
Board  of  Directors,  the  Ceneral  Counsel, 
the  Director  of  DOS.  the  Director  of 
DCA,  the  Director  of  the  Division  of 
Insurance,  and  the  Ombudsman. 

The  proposed  rule  did  not  contain 
time  frames  within  which  the  FDIC 
should  act  on  requests  for 
reconsideration.  Although  no  comments 
were  received  that  specifically  raised 
this  issue,  the  final  rule  includes  such 
time  frames  to  assist  applicants.  Newlv 
added  §  303.11(f)(6)  provides  that  the" 
appropriate  regional  director  (DOS  or 
DCA)  will  notify  an  applicant  of  the 
FDIC's  decision  to  grant  or  deny  a 
request  for  reconsideration  within  15 
days  of  receipt  of  the  request  for 
reconsideration.  If  the  FDIC  grants  a 
request  for  reconsideration,  it  will  notify 
the  applicant  of  its  final  decision  within 
60  days  of  the  receipt  of  the  request  for 
reconsideration. 

The  FDIC  adopts  §303.11(0  with 
revisions  discussed  above  and  certain 
minor  stylistic  changes  to  the  language 
to  make  the  intent  clear. 

Nullification,  withdrawal,  revocation, 
amendment,  and  suspensions  of 
decisions  on  filings.  The  FDIC  received 
no  comments  on  proposed  §  303.11(g). 
The  final  rule  has  been  modified  to 
clarify  the  FDIC's  authority  and 
procedures  regarding  nullification  of 
decisions  on  filings  and  related  actions. 
These  changes  are  a  logical  extension 
from  the  proposed  rule.  The  final  rule 
clarifies  the  scope  of  the  FDIC's 
nullification  authority  to  include  the 
authority  to  withdraw,  revoke,  amend, 
and  suspend  decisions  on  filings 
(collectively  "nullification"). 

As  proposed,  §  303.11(g)  would  have 
authorized  the  FDIC  to  nullify  a 
decision  on  a  filing  whenever;  (a)  the 
FDIC  became  aware  of  any  material 
misrepresentation  or  omission  by  an 
applicant  after  the  FDIC  rendered  a 
decision  on  a  filing,  (b)  an  applicant 
failed  to  inform  the  FDIC  of  a  material 
change  in  circiunstances  which  arose 
after  the  filing  had  been  submitted  to 
the  FDIC  and  before  the  FDIC's  decision 
on  it,  or  (c)  a  decision  on  a  filing  was 
cimtrary  to  law,  regulation,  or  FDIC 
policy,  or  was  granted  due  to  clerical  or 
administrative  error,  or  to  a  material 
mistake  of  law  or  fact. 

The  final  rule  refines  the  substantive 
criteria  necessary  for  the  FDIC  to  take 
one  of  these  actions  and  states  in  more 
detail  the  procedures  to  be  followed. 
The  substantive  grounds  have  been 
refined  by  eliminating  matters  contrary 


to  "FDIC  policy"  and  "material  mistakes 
of  law  or  fact"  from  the  final  rule.  The 
FDIC  has  determined  that  a  nullification 
should  continue  to  extend  to  decisions 
on  filings  that  are  contrary  to  law  or 
regulation  and  that  the  latter  is  inclusive 
of  "material  mistakes  of  law  and  fact." 
The  FDIC  has  also  clarified  one  of  the 
grounds  for  action  contamed  in 
§  303.11(g).  The  proposed  rule  would 
have  given  the  FDIC  authority  to  issue 
a  nullification  on  a  filing  if  the 
applicant  failed  to  inform  the  FDIC  of  a 
material  change  in  circumstance  which 
arose  after  the  filing  was  submitted  to 
the  FDIC  and  before  the  FDIC's  decision 
on  it.  Under  the  final  rule,  the  FDIC  may 
issue  a  nullification  on  a  filing  if  at 
anytime  the  FDIC  becomes  aware  of  any 
material  misrepresentation  or  omission 
relating  to  the  filing,  or  of  material 
change  in  circumstance  that  occurred 
prior  to  the  consummation  of  the 
transaction  or  commencement  of  the 
activity  authorized  by  the  decision  on 
the  filing,  or  if  the  decision  on  the  filing 
is  contrary  to  law  or  regulation  or  was 
granted  due  to  clerical  or  administrative 
error.  The  grounds  for  nullification  are 
contained  in  revised  §  303.11(g)(1). 

The  FDIC  has  added  procedures  for 
use  in  nullification  actions  in 
§  303.11(g)(2)  and  (3)  to  insure  that  the 
rights  of  the  applicant  are  protected  in 
that  the  applicant  will  receive  notice  of 
the  FDIC's  intent  to  nullify  a  decision 
on  a  filing  and  will  have  an  opportunity 
to  respond  to  the  notice.  The  final  rule 
also  details  the  manner  in  which  the 
FDIC  would  provide  written  notification 
of  the  proposed  action  and  the  reason 
therefor  to  the  applicant.  Final 
§  303.11(g)(2)  also  provides  that  the 
FDIC  may  in  certain  cases  issue 
temporary  orders  without  issuing  a  prior 
notice  of  intent  to  an  applicant.  In  such 
cases,  the  applicant  is  still  provided  an 
opportunity  to  respond  after  issuance  of 
the  order. 

Final  §  303.11(g)(3)  has  been 
redesignated  "Response  to  notice  of 
intent  or  temporary  order."  This  section 
provides  that  an  applicant  may  file  a 
written  response  to  a  notice  of  intent 
within  15  days  of  service  of  the  notice. 
A  written  response  should  include:  (a) 
an  explanation  as  to  why  the  proposed 
action  is  not  warranted  and  (b)  any 
other  relevant  information,  mitigating 
circumstances,  documentation,  or  other 
evidence.  As  a  general  rule,  it  is 
expected  that  these  matters  will  be 
resolved  on  written  submissions.  An 
applicant  may  request  a  hearing  with 
oral  arguments  and  testimony  under 
§  303.10.  although  such  hearings  will 
not  usually  be  granted  unless  resolution 
on  the  basis  of  written  submissions  is 
inadequate.  Final  §  303.11(g)(3)  also 
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provides  that  an  applicant's  failure  to 
file  a  written  response  within  the  15-day 
period  constitutes  a  waiver  of  the 
opportunity  to  respond  and  consent  to 
the  nullification,  whether  or  not  a 
temporary  order  had  been  issued. 

Final  §  303.11;°)  did  not  discuss 
whether  authority  was  to  be  delegated 
in  connection  with  the  exercise  of  the 
authority  to  nullify  decisions  on  filings. 
In  final  §  303.11(g)(5).  the  FDIC  Board  of 
Directors  retains  the  authority  to  issue  a 
notice  of  intent  to  nullify  if  the  decision 
on  the  filing  was  originally  made  by  the 
Board.  For  decisions  on  filings  under 
this  §  303.11(g)  that  were  not  originally 
acted  on  by  the  Board,  authority  is 
delegated  to  the  Director  and  Deputy 
Director  (DOS  and  DCA)  and,  where 
confirmed  in  writing  by  the  appropriate 
Director,  to  an  associate  director,  to 
issue  notices  of  intent  and  temporary 
and  final  orders,  after  consultation  with 
the  Legal  Division.  The  appropriate 
Director  may  also  designate  regional 
directors  and  deputy  regional  directors 
to  issue  notices  of  intent  and  final 
orders.  Delegated  authority  is  to  be 
exercised  by  the  official  who  acted  on 
the  original  filing  or  by  an  official  or 
equivalent  or  higher  authority. 

General  delegations  of  authority. 
Proposed  §  303.12  consolidated  the 
general  principles  governing  delegations 
of  authority  from  the  Board  of  Directors 
to  FDIC  officials.  Specific  delegations  of 
authority  are  contained  in  appropriate 
subparts. 

No  comments  were  received  on  this 
section.  Changes  were  made  to  proposed 
§  303.12(a),  (c),  (e)  to  Hmit  the 
application  of  §  303.12  to  part  303  rather 
than  to  the  entire  chapter  as  proposed. 
Section  303.12(e)  of  the  proposal  has 
been  further  modified  slightly  in  the 
final  rule  to  make  clear  that  actions 
taken  by  FDIC  officials  may  be  relied 
upon  by  the  public  as  actions 
authorized  by  the  FDIC.  The  FDIC 
adopts  the  remainder  of  the  section  as 
proposed. 

Delegations  of  authority  to  DOS  and 
DCA  officials.  Proposed  §  303.13 
contained  delegations  of  authority  to 
DOS  and  DCA  officials  to  enable  them 
to  carry  out  the  FDIC's  applications 
function  in  the  following  areas:  CRA 
protests,  adequacy  of  filings,  and  the 
National  Historic  Preservation  Act  of 
1966,  (16  U.S.C.  470  et  seaj  (NHPA). 

Where  a  CRA  protest  is  filed  and 
remains  unresolved,  proposed 
§  303.13(a)  delegated  authority  to  the 
regional  director  or  deputy  regional 
director  (DCA)  to  concur  that  approval 
of  any  filing  subject  to  CRA  is  consistent 
with  the  purposes  of  CRA.  Previously, 
receipt  of  any  CRA  protest  caused  a 
filing  to  be  forwarded  to  DCA  in 


Washington  for  review.  For  purposes  of 
determining  when  to  commence 
processing  of  a  filing,  proposed 
§  303.13(b)  delegated  authority  to  DOS 
officials  to  determine  whether  a  filing  is 
substantially  complete.  This  provision 
also  clarified  that  the  standard  to 
initiate  the  processing  period  is  the 
receipt  of  a  substantially  complete 
filing. 

Several  commenters  opposed  the 
delegation  of  authority  contained  in 
proposed  §  303.13(a)  to  make  decisions 
and  to  act  on  CR.\  protested 
applications.  These  commenters 
objected  to  the  removal  of  such 
authority  from  the  presidentially 
appointed  and  accountable  Board  of 
Directors  who  they  believed  are  in  a 
better  position  to  weigh  the  issues 
involved.  These  commenters  were 
concerned  that  the  CRA  might  not  be 
applied  consistently  by  various  FDIC 
offices  and  that  the  increasing 
consolidation  of  the  banking  industry 
accompanied  by  interstate  expansion 
would  result  in  decisions  being  made  by 
regional  directors  without  complete 
understanding  of  a  particular  institution 
and  its  CRA  record. 

The  FDIC  is  committed  to  careful  and 
conscientious  fulfillment  of  its  CR.^ 
obligations.  The  FDIC  believes  there  are 
adequate  safeguards  and  checks  in  place 
to  ensure  that  it  is  deliberate  and  fair  in 
its  actions  involving  consideration  of 
CRA  performance  in  the  application 
process  and  to  ensure  consistency 
among  regional  offices.  Internal 
procedures  require  regional  offices  to 
notif\'  DCA  in  Washington  of  the  receipt 
of  a  protest  within  specific  time  frames. 
In  addition,  as  discussed  below  in  the 
appropriate  paragraphs,  the  FDIC  has 
revised  the  delegation  of  authority 
where  a  CRA  protest  is  unresolved. 
Proposed  §§  303.26.  303.46  and  303.184 
provided  that  where  a  CRA  protest  was 
unresolved  at  the  regional  level,  the 
Director  or  Deputy  Director  (DOS)  could 
approve  the  protested  filing.  The  final 
rule  makes  clear  that  the  Director  or 
Deputy  Director  (DOS)  may  approve 
such  a  filing  only  with  the  concurrence 
of  the  Director  or  Deputy  Director 
(DCA).  This  clarification  will  ensure 
that  those  FDIC  officials  with  relevant 
expertise  will  act  together  to  approve 
any  application  under  this  part  that  is 
subject  to  an  unresolved  CRA  protest. 
Moreover,  under  §  303.12(b)(1),  the 
Board  of  Directors  has  not  delegated  the 
authority  to  act  upon  filings  involving 
significant  policy  concerns,  unique  legal 
issues  or  other  areas  meriting  special 
attention.  Any  filings  involving  these 
concerns  would  have  to  be  decided  by 
the  FDIC  Board  of  Directors. 


Proposed  §  303.13(c)  contained  a 
delegation  of  authority  permitting  DOS 
officials  to  enter  into  certain 
memoranda  of  agreement  to  facilitate 
the  FDIC's  ability  to  comply  with  the 
National  Historic  Preservation  Act.  No 
comments  were  received  on  this 
paragraph. 

The  final  rule  adds  §  303.13(d)  to 
delegate  the  authority  necessary  to 
modify  publication  requirements  as  set 
forth  in  §  303.7(f). 

The  FDIC  adopts  §  303.13  as  proposed 
with  the  addition  of  §  303.13(d). 

B.  Subpart  B — Deposit  Insurance 

Subpart  B  of  the  proposal  reorganized 
and  clarified  the  filing  and  processing 
procedures  for  an  applicant  to  follow  in 
applying  for  deposit  insurance  for  a 
proposed  or  existing  noninsured 
depositon,-  institution,  for  an  interim 
depository  institution  (when  required), 
and  for  continuation  of  deposit 
insurance  for  a  state  bank  upon 
withdrawing  from  membership  in  the 
Federal  Reserve  System.  Proposed 
subpart  B  updated  the  regulation  to 
refiect  current  statuton*'  requirements 
and  current  FDIC  policy  for  processing 
such  applications.  Finally,  subpart  B  of 
the  proposal  set  forth  the  delegations  of 
authority  and  criteria  under  which  DOS 
may  approve  such  applications.  The 
final  rule  should  be  read  in  conjunction 
with  the  FDIC's  revised  statement  of 
policy  on  Applications  for  Deposit 
Insurance  found  elsewhere  in  today's 
Federal  Register 

Four  commenters  submitted 
comments  in  response  to  subpart  B  of 
the  proposed  rule.  The  FDIC  has 
carefully  considered  these  comments. 
The  comments  are  summarized  below  in 
the  following  discussion  of  substantive 
changes  to  the  regulator\-  text. 

Filing  procedures.  Proposed  §  303  21 
set  forth  general  procedures  for  filing 
applications  for  deposit  insurance.  No 
comments  were  received  on  this  section. 
The  FDIC  adopts  this  section  as 
proposed  with  minor  changes  to 
§  303.21(b)  to  make  clear  that  deposit 
insurance  applications  for  interim 
institutions  are  subject  to  the  provisions 
of  subpart  B  and  §  303.62(b)(2).  and  to 
refine  the  intended  definition  of 
"interim  institution."  This  change  is 
described  more  fully  below  and  at 
§303.24. 

Processing.  Proposed  §  303.22(a) 
provided  for  the  expedited  processing  of 
applications  for  deposit  insurance  for 
proposed  depository  institutions  which 
w'ill  be  subsidiaries  of  an  "eligible 
depository-  institution"  or  an  "eligible 
holding  company."  Proposed 
§  303.22(b)  provided  for  standard 
processing  for  those  applications  not 
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processed  pursuant  to  expedited 
processing.  Uiider  e.xpedited  pri)cessing. 
applications  would  be  processed  within 
60  davs  of  receipt  of  a  substantially 
complete  application  or  5  days  after  the 
expiration  of  the  comment  period, 
whicheyer  is  later.  Heretofore,  the  time 
period  for  processing  deposit  insurance 
applications  has  generally  been  within 
120  days.  The  proposal  provided  that 
final  action  may  be  withheld  until  the 
FDIC  has  assurance  that  permission  to 
reorganize  the  proposed  depository 
institution  will  be  granted  by  the 
chartering  authority.  An  eligible 
depository  institution  is  defined  in 
§  303. 2(r)  of  the  proposal.  An  eligible 
holding  company  is  defined  in 
!?  303.22(a)  of  the  proposal  as  a  bank  or 
thrift  holding  company  which  has 
consolidated  assets  of  Si  50  million  or 
more;  has  an  assigned  composite  rating 
of  2  or  better;  and  has  at  least  75  percent 
of  its  consolidated  depository 
institution  assets  in  eligible  depository 
institutions.  The  proposal  further 
provided  that  if  the  F'DIC  did  not  act 
within  the  expedited  processing  period, 
such  inaction  would  not  constitute  an 
automatic  or  default  approval. 

Three  commenters  questioned  the 
definition  of  an  "eligible  holding 
company."  One  commenter  suggested 
that  only  the  composite  rating  be 
considered.  Another  commenter 
suggesteil  that  the  size  criteria  be 
lowered  to  SlOO  million.  The  FDIC 
intends  to  achieve  the  e.xpedited 
processing  time  frame  for  acting  on 
applications  for  deposit  insurance  bv 
eligible  holding  companies  by 
performing  a  more  limited  investigation 
of  the  application  than  for  those  subject 
to  standard  processing.  In  order  to 
provide  such  treatment,  the  FDIC  must 
be  confident  that  the  sponsoring 
organization  has  sufficient  financial  and 
management  resources  to  justify 
streamlined  processing.  The  composite 
rating  and  size  criteria  as  proposed  are 
meant  to  be  indicators  of  such  strength. 
Therefore,  the  final  rule  does  not  change 
this  aspect  of  the  proposal.  In  addition, 
it  should  be  noted  that  some 
applications  that  appear  to  meet  the 
expedited  criteria  as  a  matter  of  first 
impression  may  be  removed  from 
expedited  processing  if  sufficient 
management  and  capital  resources  are 
not  present  to  give  the  FDIC  sufficient 
comfort  in  utilizing  expedited 
procedures.  Likewise,  the  FDIC  has  the 
option  of  processing  an  application 
within  the  expedited  time  frame,  even  if 
the  sponsor  does  not  technically  meet 
the  eligibility  definition.  The  FDIC 
intends  to  process  all  applications  as 


expeditiously  as  prudence  and  its 
resources  permit. 

One  commenter  observed  that  it 
would  be  possible  for  an  eligible 
holding  company  to  receive  expedited 
treatment  even  if  some  of  its  subsidiary 
institutions  have  less  than  satisfactory 
ratings.  This  is  correct;  however,  if  the 
condition  of  any  of  the  subsidiary  banks 
raises  a  safety  or  soundness,  compliance 
or  CRA  concern,  the  regional  director 
has  the  option  of  removing  the 
application  from  expedited  processing 
in  accordance  with  the  provisions  of 
S303. 11(c)(2). 

One  commenter  pointed  out  that  a 
company  which  does  not  already 
con^'ol  an  insured  depository 
institution  cannot  receive  expedited 
treatment.  The  FDIC  does  not  believe  it 
appropriate  to  grant  expedited  treatment 
to  applicants  which  do  not  have  an 
established  record  of  successfully 
managing  an  insured  depository 
institution. 

One  commenter  suggested  an 
expedited  processing  time  of  120  days, 
which  has  been  the  FDIC's  internal  time 
line  for  all  deposit  insurance 
applications.  The  FDIC  believes  it  is 
practical  to  process  an  application  from 
an  eligible  depository  institution  or 
eligible  holding  company  in  60  days. 
However,  applications  for  deposit 
insurance  are  not  treated  as  notices,  so 
they  are  not  deemed  to  be  approved  by 
the  passage  of  time.  As  set  forth  in 
§  303. 1 1  (c)(2)  the  FDIC  can  remove  an 
application  from  expedited  processing 
for  a  variety  of  reasons,  including  good 
cause.  Removal  of  an  application  from 
expedited  processing  enables  the  FDIC 
to  take  additional  time  to  consider  a 
particular  application  that  might  present 
unique  issues. 

The  FDIC  adopts  this  section  as 
proposed  with  a  technical  change  to 
conform  to  the  longer  comment  period 
described  below  and  at  §  303.23. 

Public  notice  and  comment  period. 
Proposed  §  303.23(a)  provided  that 
notice  shall  be  published  as  close  as 
practicable  to  the  filing  date  but  not 
more  than  five  days  before  the  filing 
date.  This  provided  assurance  that  the 
public  portion  of  the  application  file 
will  be  available  for  inspection  during 
the  comment  period. 

Under  the  proposal  §  303.23(a)  would 
have  required  interested  parties  to  file 
comments  with  the  appropriate  regional 
director  (DOS)  on  or  before  the  15th  day 
following  the  date  of  publication.  Two 
of  the  commenters  believed  that  the 
proposed  15-day  comment  period  was 
too  short.  In  response  to  this  concern, 
the  proposed  comment  period  under 
§  303.23(a)  has  been  increased  to  30 
days  in  the  final  rule.  Interested  parties 


are  required  to  file  comments  with  the 
regional  director  on  or  before  the  30th 
day  following  the  date  of  publication. 
Also,  the  appropriate  regional  director 
(DOS)  may  extend  or  reopen  the 
comment  period  for  good  cause. 

The  rOIC  adopts  this  section  with  the 
longer  public  comment  period 
discussed  above. 

Application  for  deposit  insurance  for 
an  interim  depository  institution. 
Proposed  §  303.24  defined  an  interim 
depository  institution  as  an  institution 
formed  or  organized  solely  to  facilitate 
a  merger  transaction  that  would  be 
reviewed  by  one  of  the  four  federal 
banking  agencies  and  that  would  not 
open  for  business.  The  proposal 
described  the  requirements  for  a  filing 
for  deposit  insurance  for  an  interim 
depository  institution  and  indicated  the 
intent  of  the  FDIC  to  take  final  action  on 
such  an  application  within  21  days  after 
receipt  of  a  substantially  complete 
application  unless  the  applicant  was 
advised  to  the  contrary. 

No  comments  were  received  on  this 
section. 

Sections  303.21(b)  and  303.24  have 
been  revised  in  the  final  rule  to  cross- 
reference  appropriate  provisions  of 
subpart  D  (Merger  Transactions)  of  this 
part,  §303.60  et.  seq.  An  interim 
institution  is  defined  in  §  303.21(b)  of 
the  final  rule  as  a  state  or  federally 
chartered  depository  institution  that 
does  not  operate  independently  but 
exists  solely  as  a  vehicle  to  accomplish 
a  merger  transaction.  A  separate 
application  for  deposit  insurance  for  an 
interim  institution  is  not  required  in 
connection  with  merger  transactions 
that  require  FDIC  approval  under 
subpart  D.  However,  subject  to  the 
provisions  of  §  303.62(b)(2),  a  separate 
deposit  insurance  application  is 
required  for  a  state  chartered  interim 
institution  if  the  related  merger 
transaction  is  subject  to  approval  bv  a 
federal  banking  agency  other  than  the 
FDIC.  Federally  chartered  interim 
depository  institutions  are  deemed  to  be 
insured  upon  the  issuance  of  a  charter 
by  the  appropriate  federal  banking 
agency  and  an  application  for  deposit 
insurance  with  the  FDIC  is  not  required. 
The  FDIC  believes  that  the  changes  to 
these  two  sections  will  ensure 
consistency  among  subparts  B  and  D. 

The  filing  required  by  §  303.24(b)  of 
the  final  rule  consists  of  a  brief  letter 
application  and  a  copy  of  the  related 
merger  transaction.  It  is  anticipated  that 
the  FDIC  will  consult  with  the  federal 
banking  agency  reviewing  the  merger 
application  and  that  final  action  on  the 
deposit  insurance  application  will  be 
taken  within  21  days  after  receipt  of  a 
substantially  complete  application.  If 
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additional  review  by  the  FDIC  is 
warranted,  the  applicant  will  be  so 
advised  in  writing. 

Continuation  of  deposit  insurance 
upon  withdrawing  from  membership  in 
the  Federal  Reserve  System.  Proposed 
§  303.25  set  forth  the  application 
procedure  for  the  continuation  of  a  state 
bank's  deposit  insurance  upon  its 
withdrawal  from  membership  in  the 
Federal  Reserve  System.  No  comments 
were  received  on  this  section.  The  FDIC 
adopts  this  section  as  proposed  with 
minor  technical  revisions  to  clarifv  that 
the  correspondence  referred  to  in 
§  303.25(a)(1),  (2)  is  with  the 
appropriate  Federal  Reserve  Bank. 

Delegation  of  authority.  Proposed 
§  303.26  sets  forth  the  delegations  of 
authority  relevant  to  applications  for 
deposit  insurance.  The  specific  criteria 
that  must  be  met  before  delegated 
authority  can  be  exercised,  such  as 
initial  capitalization,  reasonableness  of 
legal  fees  and  other  expenses,  projected 
profitability,  investment  in  fixed  assets 
and  financial  arrangements  involving 
insiders,  including  stock  financing 
arrangements,  were  updated  to  reflect 
current  policy,  and  are  discussed  in  the 
revised  statement  of  policy  on 
Applications  for  Deposit  Insurance 
published  elsewhere  in  today's  Federal 
Register.  The  revised  statement  of 
policy  is  cross-referenced  in  the  final 
rule  to  avoid  duplication. 

Proposed  §  303.26(a)(1)  delegated 
authority  to  the  Director  and  the  Deputy 
Director  (DOS),  and  where  confirmed  in 
writing,  to  an  associate  director,  and  the 
appropriate  regional  director  and 
deputy  regional  director  (DOS)  to 
approve  applications  for  deposit 
insurance  for  proposed  depository 
institutions  subject  to  specified  criteria. 
The  criteria  set  forth  in  paragraph  (v) 
provided  that  an  application  could  be 
approved  by  the  regional  director  or 
deputy  regional  director  (DOS)  only 
where  no  CRA  protest,  as  defined  in 
§  303.2(1),  had  been  filed  which 
remained  unresolved,  or  where  such 
protest  remained  unresolved,  the 
appropriate  DCA  official  concurred  that 
approval  would  be  consistent  with 
purposes  of  the  CRA,  and  the  applicant 
agreed  in  writing  to  any  conditions 
imposed  regarding  the  CRA.  Under  the 
proposal,  where  a  protested  application 
remained  unresolved  the  Director, 
Deputy  Director  or  associate  director 
(DOS)  could  approve  the  application 
without  DCA  concurrence.  While  no 
commenters  specifically  addressed  this 
provision,  several  commenters  raised 
general  concerns  regarding  the  FDIC's 
delegation  of  authority  to  act  upon  CRA 
protested  applications.  As  discussed 
above,  the  FDIC  believes  that  it  is 


desirable  to  vest  authority  to  act  on 
protested  applications  in  officials  most 
likely  to  be  personally  familiar  with  the 
institution  or  institutions  and 
communities  involved.  Section 
303.26(a)(1)  has  been  revised  in  the  final 
rule  to  restrict  the  authority  of  the 
Director,  Deputy  Director  and  associate 
director  (DOS)  to  act  upon  CRA 
protested  applications  by  requiring 
them  to  obtain  DCA  concurrence  before 
approving  such  applications.  The  FDIC 
believes  that  this  revision  will  ensure 
that  those  FDIC  officials  with  relevant 
expertise  will  act  together  to  approve 
any  application  under  this  section  that 
is  subject  to  an  unresolved  CRA  protest. 

The  FDIC  adopts  this  section  with  the 
revisions  discussed  above. 

Proposed  §  303.27  set  forth  authority 
retained  by  the  Board  of  Directors.  No 
comments  were  received  on  this  section. 
The  FDIC  adopts  this  section  as 
proposed. 

C.  Subpart  C — Establishment  and 
Relocation  of  Domestic  Branches  and 
Offices 

The  proposal  significantly  revised  the 
portion  of  part  303  that  implements 
section  18(d)  of  the  FDI  Act  (12  U.S.C. 
1828(d))  which  requires  insured  state 
nonmember  banks  to  obtain  the  prior 
written  consent  of  the  FDIC  in  order  to 
establish  a  domestic  branch,  relocate  the 
main  office,  or  relocate  a  branch.  The 
major  changes  in  the  proposal  provided 
for  expedited  processing  for  eligible 
depository  institutions  and  new 
definitions  for  "messenger  service." 
"mobile."  "temporary."  and  "seasonal" 
branches.  The  proposal  excluded  remote 
service  units  including  automated  teller 
machines  and  automated  loan  machines 
from  the  definition  of  a  branch. 
Requirements  related  to  interstate 
branching  were  also  addressed  in  the 
proposal.  Because  of  the  comprehensive 
treatment  of  branches,  the  proposal  also 
recommended  rescinding  the 
Statements  of  Policy  regarding 
Applications  to  Relocate  a  Main  Office 
or  Branch  and  Applications  to  Establish 
a  Domestic  Branch.  Both  statements 
were  considered  obsolete  and 
unnecessary  considering  the  revisions  to 
subpart  C  and  are  rescinded  elsewhere 
in  today's  Federal  Register. 

The  FDIC  received  three  comments 
specifically  on  this  subpart  and 
numerous  comments  addressing 
expedited  processing,  the  public 
comment  period  and  the  delegations  of 
authority  regarding  CRA  protested 
applications.  The  FDIC  carefully 
considered  all  the  comments,  and  the 
final  rule  reflects  changes  made  in 
response  to  those  comments  as  well  as 
technical  changes  to  the  proposal. 


Definitions.  Proposed  §  303.41(a) 
clarified  that  remote  service  units, 
including  automated  loan  machines,  are 
not  branches.  These  exclusions  are  a 
result  of  statutorv  changes  contained  in 
section  2204  of  EGRPRA  (12  U.S.C.  36). 
Two  commenters  supported  this  change 
in  the  definition. 

With  regard  to  the  definition  of 
"branch  relocation."  two  commenters 
suggested  that  the  FDIC  explicitly  make 
reference  to  the  Policv  Statement 
Concerning  Branch  Closing  Notices  and 
Policies  (2  FDIC  Law,  Regulations  and 
Related  Acts  5391  (August  10,1993)) 
within  the  definition  of  "branch 
relocation"  in  order  to  ensure  that  the 
new  definition  is  read  as  incorporating 
all  of  the  guidance  in  the  policv 
statement.  The  FDIC  agrees  that  it 
would  be  useful  to  make  reference  to  the 
policy  statement  and  has  provided  the 
reference  in  the  definition  of  a  branch 
relocation. 

Filing  procedures.  The  proposed 
regulation  at  §  303.42(b)(2)  provided 
filing  procedures  for  messenger  ser\ices 
and  mobile  branches.  Specificallv,  the 
FDIC  proposed  that  the  geographic 
location  for  a  mobile  branch  be 
designated  as  to  which  community  or 
communities  are  to  be  served.  The  FDIC 
sought  comment  on  whether  such  a 
designation  is  appropriate  but  received 
no  specific  response.  The  FDIC  is. 
however,  making  a  clarification  in  the 
final  regulation  to  require  that  filings 
specify  the  community  or  communities 
in  which  the  vehicle  will  operate  and 
the  manner  in  which  it  will  be  used. 

One  commenter  recommended  that 
applications  for  mobile  branches  be 
subject  to  abbreviated  FDIC  review  and 
public  notice  procedures  because  of 
their  unique  characteristics  and  the 
substantial  public  convenience  offered 
by  these  facilities.  The  FDIC  has 
carefully  considered  the  comment  but 
believes  that  with  the  adoption  of 
expedited  processing  for  eligible 
institutions  that  a  special  provision  for 
a  more  limited  review  is  unnecessary. 

In  addition,  proposed  §  303.42(b)  has 
been  modified  to  include  references  to 
two  FDIC  statements  of  policv.  one  of 
which  gives  guidance  on  the  National 
Environmental  Policv  Act  of  1969  (42 
U.S.C  4321  et  seq.]  (NEPA)  (2  FDIC  Law. 
Regulations  and  Related  Acts  5185, 
March  31.  1980).  and  the  other  provides 
guidance  on  the  NHPA  (2  FDiC  Law. 
Regulations  and  Related  Acts  5175 
(March  31.  1980).  The  language  in 
§  303.42(b)(5)  has  been  modified  to 
simply  require  a  statement  as  to  whether 
or  not  the  particular  site  for  a  branch  or 
branch  relocation  is  included,  or  is 
eligible  for  inclusion,  in  the  National 
Register  of  Historic  Places,  including 
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documentation  of  consultation  with  the 
State  Historic  Preservation  Officer,  as 
appropriate.  The  proposed  regulation 
required  a  statement  as  to  whether  or 
not  the  particular  site  is  included  in  or 
IS  eligible  for  inclusion  in  the  National 
Register  as  well  as  a  statement  that 
clearance  has  been  or  will  be  obtained 
from  the  State  Historic  Preservation 
Officer.  This  change  has  been  made  in 
anticipation  of  a  programmatic 
agreement  with  the  Advisory  Council  on 
Historic  Preservation  and  subsequent 
change  in  the  FDIC's  Statement  of 
Policy  on  NHPA  to  reflect  exclusions  of 
certain  categories  of  properties  from  the 
NHPA. 

With  regard  to  the  establishment  of 
certain  interstate  de  novo  branches,  the 
proposal  at  §  303.42(b)(8)  required  the 
applicant  to  provide  a  statement  that  the 
applicant  has  requested  that  the  host 
state  provitie  to  the  appropriate  regional 
director  (DOS)  written  confirmation  that 
the  applicant  has  complied  with  the 
state's  filing  requirements  and  that  the 
applicant  has  also  submitted  to  the  host 
state  bank  supervisor  a  copv  of  the  filing 
with  the  FDIC  to  establish  and  operate 
a  de  novo  branch.  This  requirement  has 
been  deleted  in  the  final  regulation  and 
the  FDIC  will  make  direct  requests  to 
the  state  supervisor  in  those  limited 
cases  where  such  confirmation  is 
required.  As  a  result  of  this  deletion,  the 
remainder  of  the  section  has  been 
renumbered. 

Processing.  The  proposal  at 
§  303, 43(a).  provided  expedited 
processing  for  applications  for  the 
establishment  and  relocation  of 
domestic  branches  and  offices  for 
eligible  depository  institutions.  The 
expedited  processing  procedures  were 
contained  in  §  303.11(c),  and  provided 
that  an  application  submitted  by  an 
eligible  depository  institution  as  defined 
in  §  303. 2(r)  will  be  acknowledged  in 
writing  by  the  FDIC  and  receive 
expedited  processing  unless  the  FDIC 
removes  the  application  from  expedited 
processing  for  anv  of  the  reasons  set 
forth  in  §  303.11(c)(2).  Section  303.43(a) 
provided  that  the  FDIC  may  remove  an 
application  from  e.xpedited  processing 
at  any  time  before  the  approval  date  and 
will  promptly  notify  the  applicant  in 
writing  of  the  reason  for  such  action. 
Absent  such  removal,  an  application 
processed  under  expedited  processing 
will  be  deemed  approved  on  the  latest 
of  the  following:  (1)  the  21st  day  after 
receipt  of  a  substantially  complete 
application  by  the  FDIC,  (2)  the  5th  day 
after  expiration  of  the  comment  period 
described  in  §  303.44.  or  (3)  in  the  case 
of  an  application  to  establish  and 
operate  a  de  novo  branch  in  a  state  that 
is  not  the  applicant's  home  state  and  in 


which  the  applicant  does  not  maintain 
a  branch,  the  5th  day  after  the  FDIC 
receives  from  the  host  state 
confirmation  that  the  applicant  has  both 
complied  with  the  filing  requirements  of 
the  host  state  and  submitted  a  copv  to 
the  host  state  bank  supervisor  of  the 
application  filed  with  the  FDIC.  One 
commenter  objected  to  the  expedited 
processing  provisions,  arguing  that  they 
treat  such  filings  as  notices  and  would 
subvert  the  spirit  of  the  CRA.  The  FDIC 
believes  such  concerns  are  unwarranted 
since  the  FDIC  intends  to  carefully 
review  all  applications  for  CR,^  and 
other  safety  and  soundness  and 
compliance  concerns  regardless  of  the 
expedited  processing  time  frames.  The 
FDIC  has  also  provided  for  provisions 
for  removal  from  expedited  processing 
in  certain  circumstances  as  enumerated 
in  §  303.11(c)(2). 

Public  notice  requirements.  The 
public  notice  requirements  of  the 
proposal  required  that  to  relocate  a  main 
office  the  applicant  publish  notice  in 
the  community  in  which  the  main  office 
is  currently  located  and  in  the 
community  to  which  the  main  office 
proposes  to  relocate,  and  that  such 
notice  be  published  at  least  once  each 
week  on  the  same  dav  for  two 
consecutive  weeks.  The  proposal 
provided  that  for  the  relocation  of 
branches,  a  notice  shall  be  published 
once  in  a  newspaper  in  the  communitv 
in  which  the  branch  is  located.  One 
commenter  objected  to  this  provision 
and  recommended  that  two  newspaper 
publications  be  required  to  conform 
with  the  requirement  for  main  office 
relocation.  The  FDIC  believes  that  since 
a  branch  relocation  can  only  occur  in 
the  same  immediate  neighborhood,  that 
only  one  publication  in  that  community 
is  necessary.  Furthermore,  a  single 
publication  is  consistent  with  the 
requirements  of  the  other  federal 
banking  agencies. 

In  order  to  eliminate  the  uncertainty 
regarding  the  close  of  the  comment 
period,  proposed  §  303.44  provided  that 
comments  must  be  received  by  the 
appropriate  Regional  Director  (DOS) 
within  15  days  after  the  date  of  the  last 
newspaper  publication  and  proposed 
§  303.9  provided  for  extension  or 
reopening  of  the  comment  period  in 
certain  situations.  The  FDIC  received 
numerous  comments  on  the  length  of 
the  comment  period.  Several  comments 
supported  the  comment  period, 
however,  a  number  of  commenters 
objected  to  the  15-day  comment  period. 
Several  commenters  suggested  that  a 
public  comment  period  of  30  days  after 
the  last  publication  while  one 
commenter  suggested  the  FDIC  adopt  a 
processing  time  frame  of  45  days  as 


provided  in  part  5  of  the  Office  of  the 
Comptroller  of  the  Currency's 
regulations.  One  commenter  suggested 
that  the  comment  period  should  not 
commence  until  the  FDIC  has  received 
a  complete  application.  One  commenter 
thought  that  the  application  and  notice 
provisions  were  generally  reasonable, 
but  suggested  that  the  application 
review  deadline  be  changed  to  15  days 
after  receipt  of  a  substantially  complete 
application  or  five  days  after  the  public 
comment  period  expires,  whichever  is 
later.  The  commenter  argued  that 
branch  applications  and  relocations  are 
relatively  simple  activities  and  should, 
therefore,  be  processed  quicklv.  On 
balance,  the  FDIC  believes  a  15-day 
comment  period  provides  adequate  time 
for  the  public  to  comment  on  the 
establishment  or  relocation  of  a  branch. 
The  regulation  provides  for  two 
publications  and  a  21-day  comment 
period  for  a  main  office  relocation.  The 
FDIC  also  commits  to  place  all 
applications  subject  to  the  CR.'\  on  its 
\Vorld  Wide  Web  site  within  three  davs 
of  receipt  in  order  to  provide  prompt 
notification  of  all  filings.  The  FDIC  has 
also  given  its  regional  directors  wide 
discretion  to  extend  the  comment 
periods  in  order  to  provide  the  public 
with  an  adequate  amount  of  time  to 
submit  a  meaningful  analysis.  With 
regard  to  the  processing  or  review 
deadline  being  changed  to  15  days  after 
receipt  of  a  substantially  complete 
application,  the  FDIC  believes  the  21 
day  processing  period  is  responsive  to 
the  industry  and  that  it  is  not  feasible 
to  commit  to  a  shorter  time  frame.  For 
these  reasons,  the  FDIC  is  adopting  the 
timeframes  as  proposed. 

Special  provisions.  Section  303.45  of 
the  proposed  regulation  added  several 
new  provisions  regarding  procedures  for 
opening  temporary  branches  in 
emergency  or  disaster  situations,  re- 
designating a  main  office,  and  providing 
for  the  expiration  of  approved 
applications. 

The  proposed  regulation  at  §  303.45(a) 
clarified  procedures  for  establishing 
temporary  branches  in  emergency  or 
disaster  situations.  The  proposal 
provided  that  in  the  case  of  an 
emergency  or  disaster  at  a  main  office  or 
branch  which  requires  that  an  office  be 
immediately  relocated  to  a  temporary 
location,  the  applicant  notify  the 
appropriate  regional  director  (DOS) 
within  3  days  of  such  temporary 
location.  In  such  limited  cases,  the  FDIC 
will  accept  initial  notification  by 
whatever  means  appropriate.  The  FDIC 
is  making  this  limited  exception  to 
allow  for  the  public's  need  to  have, 
uninterrupted  access  to  banking 
services.  However,  the  final  regulation 
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does  require  that,  within  10  days  of  a 
such  a  temporary  relocation,  the  bank 
submit  a  written  application  to  the 
appropriate  regional  director  (DOS).  The 
FDIC  received  one  comment  specifically 
supporting  the  inclusion  of  such 
temporary  facilities  since  it  will  make  it 
easier  for  institutions  to  relocate  a 
branch  or  main  office  in  the  event  of  an 
emergency. 

Proposed  §  303.45(b)  regarding 
relocation  of  a  main  office  and 
simultaneous  redesignation  of  an 
existing  office  as  the  main  office  has 
been  modified  to  make  clear  that  in 
such  circumstances  only  a  single 
application  is  required. 

Proposed  §  303.45(c)  provided  that 
approval  of  an  application  expires  if  a 
branch  has  not  commenced  business  or 
if  a  relocation  has  not  been  completed 
within  18  months  of  approval.  One 
commenter  supported  the  expiration  of 
the  approval  but  suggested  an  extension 
should  be  possible  where  extenuating 
circumstances  warrant.  The  FDIC  has 
provided  for  such  extension  of  time  in 
subpart  M  of  the  final  regulation 

Delegation  of  Authority.  Proposed 
§  303.46  delegated  authority  to  the 
Director  and  Deputy  Director,  and 
where  confirmed  in  writing,  to  an 
associate  director,  and  the  appropriate 
regional  director  and  deputy  regional 
director  (DOS)  to  approve  applications 
listed  in  this  subpart  subject  to  specific 
criteria.  The  criteria  set  forth  in 
paragraph  (c)(5)  provided  that  an 
application  could  be  approved  by  the 
regional  director  or  deputy  regional 
director  (DOS)  only  where  no  CRA 
protest  as  defined  in  §  303.2(1)  had  been 
filed  which  remained  unresolved,  or 
where  such  protest  remained 
unresolved,  the  appropriate  DCA  official 
concurred  that  approval  would  be 
consistent  with  the  purposes  of  the  CRA 
and  the  applicant  agreed  in  writing  to 
any  conditions  imposed  regarding  the 
CRA.  Under  the  proposal,  where  a 
protested  application  remained 
unresolved  the  Director,  Deputv 
Director  or  associate  director  (DOS) 
could  approve  the  application  without 
DCA  concurrence.  \Vhile  no 
commenters  specifically  addressed  this 
provision,  several  commenters  raised 
general  concerns  regarding  the  FDIC's 
delegation  of  authority  to  act  upon  CRA 
protested  applications.  As  discussed 
above,  the  FDIC  believes  that  it  is 
desirable  to  vest  authority  to  act  on 
protested  applications  in  officials  most 
likely  to  be  personally  familiar  with  the 
institution  or  institutions  and 
communities  involved.  Section 
303.46(c)(5)  has  been  revised  in  the  final 
rule  to  restrict  the  authority  of  the 
Director,  Deputy  Director  and  associate 


director  (DOS)  to  act  upon  CRA 
protested  applications  by  requiring 
them  to  obtain  DCA  concurrence  before 
approving  such  an  application.  The 
FDIC  believes  that  this  revision  will 
ensure  that  those  FDIC  officials  with 
relevant  expertise  will  act  together  to 
approve  any  application  under  this 
subpart  that  is  subject  to  an  unresolved 
CRA  protest. 

Modification  has  been  made  to 
§  303.46(c)(7)  to  refiect  the  deletion  of 
proposed  §  303.42(b)(8)  which  had 
required  applicants  to  request  and 
provide  a  statement  from  the  host  state 
which  provided  certain  confirmations. 
As  noted  above,  the  FDIC  will  make 
such  inquiries. 

After  consideration  of  the  comments, 
the  FDIC  adopts  subpart  C  with  the 
above-noted  modifications. 

D.  Subpart  D — Merger  Transactions 

Proposed  subpart  D  consolidated  and 
reorganized  the  various  provisions  of 
part  303  governing  transactions  subject 
to  FDIC  approval  under  section  18(c)  of 
the  FDI  Act  (12  U.S.C.  1828(c))  (Bank 
Merger  Act).  The  primary  changes 
reflected  in  the  proposal  were  the 
addition  of  an  expedited  processing 
procedure,  the  addition  of  various 
definitions  applicable  to  merger 
transactions,  and  the  addition  of 
references  to  other  statutorv  or 
regulatory  provisions  often  applicable  to 
merger  transactions. 

The  FDIC  received  three  comments 
specifically  addressing  proposed 
subpart  D  and  numerous  comments 
addressing  expedited  processing  and  the 
delegations  of  authority  regarding  CR.A 
protested  applications.  The  FDIC  has 
carefully  considered  these  comments. 
The  comments  are  summarized  below  in 
the  following  discussion  of  the 
regulatory  text. 

First,  however,  the  FDIC  notes  that 
the  title  of  this  subpart  has  been 
changed  from  "Mergers"  to  "Merger 
Transactions."  The  use  of  the  term 
"merger  transaction"  is  meant  to  be 
inclusive  of  all  types  of  transactions 
(including  mergers,  consolidations,  and 
transfers  of  deposit  liabilities)  covered 
by  the  Bank  Merger  Act.  When  the  term 
"merger"  is  used  in  the  regulation,  it  is 
used  to  reference  onlv  a  true  merger. 

Scope.  Proposed  §303.60  set  forth  the 
scope  of  the  subpart.  One  commenter 
suggested  that  a  cross  reference  to  the 
FDIC's  Statement  of  Policv  on  Bank 
Merger  Transactions  be  added  to  the 
proposal.  Section  303.60  of  the  final 
rule  includes  such  a  reference  to  the 
Statement  of  Policy  which  is  also 
published  in  today's  issue  of  the 
Federal  Register.  The  FDIC  adopts  this 
section  with  the  suggested  reference. 


Definitions.  Proposed  §303.61  added 
definitions  regarding  merger 
transactions.  No  comments  were 
received  regarding  the  definitions.  The 
FDIC  adopts  this  section  as  proposed, 
with  minor,  nonsubstantive  editorial 
changes. 

Transactions  requiring  prior  approval. 
Proposed  §  303.62  detailed  the  tvpes  of 
transactions  requiring  the  prior  written 
approval  of  the  FDIC  under  subpart  D 
No  comments  were  received  regarding 
the  transactions  covered.  The  FDIC 
adopts  this  section  as  proposed  with 
minor  editorial  changes. 

Filing  procedures.  Proposed  §  303  63 
provided  guidance  regarding  the  filing 
procedures  for  applications  required 
under  the  subpart.  No  comments  were 
received  on  the  filing  procedures.  The 
FDIC  adopts  this  section  as  proposed, 
with  minor,  nonsubstantive  editorial 
changes. 

Processing  Proposed  §303.64 
included  the  addition  of  an  expedited 
proce.ssing  procedure.  This  procedure 
would  be  available  when  all  p:irties  to 
a  merger  transaction  are  eligible 
depository  institutions  (as  defined  m 
§  303. 2(r)).  and  the  resulting  institution 
would  be  well-capitalized  immediatelv 
after  the  merger  transaction. 

One  commenter  suggested  that  the 
expedited  processing  period  of  45  davs 
be  reduced  to  30  days  for  smaller,  less 
complex  transactions  where  the  total 
assets  of  the  resultant  institution  would 
be  less  than  S500  million.  Another 
commenter  recommended  that  the 
expedited  processing  period  be 
increased  to  60  days.  The  final  rule 
retains  the  45  day  processing  time  line. 
The  FDIC  believes  that  this  provides 
sufficient  time  to  act  on  applications 
that  do  not  raise  unique  issues  or  are  not 
subject  to  CRA  protests.  Protested 
applications  or  applications  which  raise 
unique  issues  generally  would  be 
removed  from  expedited  processing 
While  it  might  be  possible  to  resolve  all 
relevant  safety  and  soundness  issues 
arising  in  the  context  of  smaller  merger 
transactions  in  less  than  45  davs,  the 
statutory'  requirement  of  a  30  dav 
publication  period  and  the  requirement 
to  consult  with  the  Attornev  Ceneral 
and  other  bank  regulatorv  agencies 
regarding  the  competitive  factors  does 
not  make  it  feasible  to  establish  a 
shorter  time  frame  for  action. 

One  commenter  generally  supported 
the  expedited  processing  proposal  but 
suggested  that  the  eligibility  criteria  be 
expanded  to  include  otherwise  eligible 
proposals  where  an  ineli;:;ible  target 
institution  has  core  dep.j'its  equal  to  10 
percent  or  less  of  the  acqi:;ror's  core 
deposits  In  response  to  this  comment, 
a  provision  has  been  added  in  the  final 
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rule  that  permits  expedited  processing 
for  transactions  involving  an  eligible 
acquiror  and  an  ineligible  seller  if  the 
amount  of  total  assets  to  be  transferred 
to  the  acquiror  is  no  more  than  10 
percent  of  the  acquiror's  total  assets. 
The  FDIC  believes  that,  absent  other 
issues,  such  a  transaction  would  be  less 
likely  than  larger  acquisitions  to  raise 
safety  and  soundness  concerns. 

The  FDIC  adopts  this  section  with  the 
changes  noted  above,  along  with  limited 
minor  changes. 

Public  notice  requirements.  Section 
303.65  of  the  proposal  set  forth  the 
requirements  for  providing  public 
notice  of  merger  transactions,  the 
required  content  of  such  notices,  and  a 
predictable  period  of  35  days  during 
which  the  public  may  submit  comments 
on  proposed  non-emergency  merger 
transactions.  In  addition,  the  proposal 
permitted  the  initial  public  notice  of  a 
proposed  transaction  to  be  published  up 
to  5  days  before  the  mergtJr  application 
is  filed  with  the  FDIC.  Under  the 
existing  regulations,  the  notice  could 
not  be  published  until  the  application 
had  hem  filed  with  the  FDIC:. 

One  commenter  opposed  the  proposal 
to  permit  merger  applicants  to  publish 
notice  of  a  proposed  transaction  before 
a  completed  application  has  been  filed 
with  the  FDIC.  Another  commenter 
generally  supported  the  proposal  but 
objected  to  the  35  day  comment  period. 
One  commenter  also  suggested  a  shorter 
comment  period  for  smaller  and  less 
complex  transactions,  such  as  those 
resulting  in  an  institution  with  less  than 
S500  million  in  combined  assets.  In 
contrast,  another  commenter  urged  a 
longer  comment  period  than  that 
proposed.  This  commenter  suggested 
that  the  public  comment  period  should 
extend  through  the  fifth  day  prior  to 
FDIC  action  on  the  application 
(specifically,  5  days  before  the  end  of 
the  60-day  minimum  processing  period 
urged  by  the  commenter). 

The  final  rule  continues  to  provide  for 
a  fixed  comment  period.  The  FDIC 
believes  this  will  provide  prospective 
commenters  the  assurance  that  thev  will 
have  a  definite  number  of  days  for 
submitting  comments  after  publication 
of  the  last  notice  of  a  proposed 
transaction.  The  final  regulation  revises 
the  length  of  the  public  comment  period 
to  a  30-day  public  comment  period 
rather  than  the  35-day  period  proposed. 
Upon  reflection,  the  FDIC  does  not 
believe  it  is  necessary  to  provide  for  a 
longer  comment  period  than  required  by 
the  Bank  Merger  Act.  The  final  rule 
moves  the  last  publication  date  for 
public  notice  of  the  transaction  from  the 
30th  day  after  initial  publication  to  the 
25th  day.  This  ensures  that  prospective 


commenters  will  typically  have  5  days 
after  the  last  publication  to  express  their 
views  on  a  proposed  merger  transaction. 
The  FDIC  notes  that  the  final  rule 
provides  flexibility  for  the  FDIC  to 
extend  or  reopen  a  comment  period  for 
reasons  specified  in  subpart  A  of  the 
final  rule. 

Regarding  the  suggestion  that  the 
comment  period  be  extended  to  5  days 
before  the  end  of  the  processing  period, 
the  FDIC  notes  that  the  expedited 
processing  period  in  §  303.64(a)  is  a 
maximum  period,  not  a  minimum. 
Thus,  simple  transactions  requiring  only 
the  most  cursory  review,  for  example, 
might  be  approved  sooner  than  45  days 
after  the  date  of  the  application.  Because 
the  processing  time  required  for  any 
given  application  cannot  be  predicted  in 
advance,  the  closing  date  for  comments 
on  the  application  cannot  both  be 
predictable  and  end  a  certain  number  of 
days  before  the  FDIC  makes  a  decision 
on  the  application. 

Proposed  §  303.65(a)  provided 
generally  that  an  applicant  for  a  merger 
transaction  must  publish  notice  of  the 
proposed  transaction  on  at  least  three 
occasions  at  approximately  two-week 
intervals.  No  comm.ents  were  received 
on  this  provision.  The  final  rule  revises 
this  requirement  to  provide  that  such 
notice  must  be  published  on  at  least 
three  occasions  at  approximately  equal 
intervals.  The  FDIC  makes  this  change 
to  conform  with  changing  the  date  of  the 
last  publication  to  the  25th  day  after  the 
initial  publication,  as  discussed  above. 

Proposed  §  303.e5(b)(l)  set  forth  an 
exception  to  the  publication 
requirements  where  the  FDIC 
determines  that  an  emergency  requires 
expeditious  action.  This  exception 
tracks  a  statutory  exception.  Under  this 
provision  of  the  proposal,  notice  shall 
be  published  twice,  with  the  second  of 
the  two  notices  to  be  published  on  the 
10th  day  after  the  first  publication.  The 
final  rule  requires  the  second  notice  to 
be  published  on  the  7th  day  after  the 
first  publication.  Based  upon  the 
statutory  10-day  processing  period,  this 
change  allows  the  public  3  days  to 
comment  after  the  second  publication. 

One  commenter  suggested  that  the 
FDIC  require  notices  regarding  merger 
transactions  to  be  published  in 
languages  other  than  English  in 
communities  with  significant  non- 
English  speaking  populations.  Rather 
than  limit  applicability  to  situations 
involving  merger  applications  and  non- 
English  publication,  however,  the  FDIC 
has  instead  added  a  more  broadly- 
focused  provision  in  subpart  A. 
Specifically,  under  the  new  §  303.7(f) 
the  FDIC  may  determine  on  a  case-by- 
case  basis  that  unusual  circumstances 


surrounding  a  particular  filing  warrant 
modification  of  the  publication 
requirements.  It  is  intended  that  this 
provision  will  be  applied  sparingly  and 
with  the  purpose  of  making  publication 
more  meaningful,  not  as  a  means  of 
altering  the  publication  requirements  to 
suit  the  convenience  of  the  parties  or  as 
a  means  of  curing  defective 
publications. 

The  FDIC  adopts  §  303.65  with  the 
modifications  discussed  above  and 
minor,  non-substantive,  editorial 
changes. 

Delegations  of  authority.  Proposed 
§  303.66  set  forth  the  delegations  of 
authority  to  designated  FDIC  officials  to 
approve  under  the  Bank  Merger  Act  any 
application  filed  under  this  subpart  for 
approval  of  a  merger  transaction  for 
which  the  specified  criteria  are  satisfied. 
The  specific  criteria  that  must  be  met 
before  delegated  authority  can  be 
exercised,  such  as  capital  requirements, 
competitive  effects  and  geographic 
markets  were  updated  to  reflect  current 
FDIC  policy. 

Proposed  §  303.66(b)  delegated 
authority  to  the  Director  and  Deputy 
Director,  and  where  confirmed  in 
writing,  to  an  associate  director,  and  the 
appropriate  regional  director  and 
deputy  regional  director  (DOS)  to 
approve  merger  applications,  subject  to 
specific  criteria.  The  criteria  set  forth  in 
§  303.66(b)(5)  provided  that  an 
application  could  be  approved  by  the 
regional  director  or  deputy  regional 
director  (DOS)  only  where  no  CRA 
protest  as  defined  in  §  303.2(1)  had  been 
filed  which  remained  unresolved,  or 
where  such  protest  remained 
unresolved,  the  appropriate  DCA  official 
concurred  that  approval  would  be 
consistent  with  the  purposes  of  the 
CRA,  and  the  applicant  agreed  in 
writing  to  any  conditions  imposed 
regarding  the  CRA.  Under  the  proposal, 
where  a  CRA  protest  remained 
unresolved  the  Director.  Deputy 
Director  or  associate  director  (DOS) 
could  approve  the  application  without 
DCA  concurrence.  VVhile  no 
commenters  specifically  addressed  this 
provision,  several  commenters  raised 
general  concerns  regarding  the  FDIC's 
delegation  of  authority  to  act  upon  CRA 
protested  applications.  As  discussed 
above,  the  FDIC  believes  that  it  is 
desirable  to  vest  authority  to  act  on 
protested  applications  in  officials  most 
likely  to  be  personally  familiar  with  the 
institution  or  institutions  and 
communities  involved.  Sections 
303.66(c)  and  (d)  have  been  revised  in 
the  final  rule  to  restrict  the  authority  of 
the  Director,  Deputy  Director  and 
associate  director  (DOS)  to  act  upon 
CRA  protested  applications  by  requiring 
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them  to  obtain  DCA  concurrence  before 
approving  such  an  application.  The 
FDIC  believes  that  this  revision  will 
ensure  that  those  FDIC  officials  with 
relevant  expertise  will  act  together  in 
deciding  whether  to  approve  a  merger 
application  that  is  subject  to  an 
unresolved  CRA  protest. 

Regarding  competitive  effects  which 
are  considered  under  proposed 
§§  303.66(f)  and  (g),  one  commenter 
urged  that  the  regulation  provide 
guidance  as  to  the  composition  of 
relevant  geographic  markets  to  be  used 
in  analyzing  competitive  effects.  The 
Statement  of  Policy  on  Bank  Merger 
Transactions  (published  elsewhere  in 
today's  Federal  Register),  to  which  a 
cross  reference  has  been  added  in  new 
§  303.60,  includes  a  discussion  on 
relevant  geographic  markets.  Relevant 
geographic  markets  are  best  defined  on 
a  case-by-case  basis,  considering  such 
factors  as  the  location  of  the  offices  of 
the  particular  merging  parties.  Beyond 
the  factors  referred  to  in  the  Statement 
of  Policy,  the  FDIC  does  not  believe  that 
any  more  specific  factors  can  be 
identified  that  could  be  applied  for  all 
merger  transactions,  successfully, 
accurately,  and  without  undue  burden. 
This  same  commenter  expressed 
concern  that  the  benefits  of  expedited 
processing  might  be  undermined  if  the 
FDIC  waited  for  the  Attorney  General's 
competitive-factors  reports  before  acting 
on  a  merger  application.  In  response,  we 
note  that  the  Bank  Merger  Act  allows 
the  Attorney  General  30  calendar  days 
to  provide  a  competitive  factors  report. 
The  report  is  commonly  provided 
within  or  near  this  period  unless 
competition  issues  are  raised  that  the 
Department  of  Justice  believes  merit 
more  extensive  examination.  If  there  are 
such  issues,  it  is  likely  that  the 
application  would  be  removed  from 
expedited  processing. 

One  commenter  further  suggested  that 
language  be  added  to  the  final  rule  that 
would  preclude  FDIC  consideration  of 
any  factor  unless  that  factor  is 
specifically  referred  to  in  the  regulation. 
The  FDIC  believes  such  a  provision 
would  be  ill  advised  and  not  in  the 
public  interest.  General  categories  of 
considerations  specified  in  the  Bank 
Merger  Act  and  other  relevant  statutes 
are  identified  in  the  Statement  of  Policv 
on  Bank  Merger  Transactions  (published 
elsewhere  in  today's  Federal  Register). 
The  necessity  of  expressly  enumerating 
each  and  every  factor  to  be  considered 
within  these  categories  would  result  in 
a  regulation  of  unwieldy  length. 

Proposed  §  303.66(f)  provided  that  if 
the  Attorney  General  does  not  provide 
a  competitive  factors  report  and  certain 
delegation  criterion  are  satisfied,  the 


appropriate  regional  director  (DOS)  mav 
request  a  written  opinion  from  the 
FDlC's  General  Counsel  or  designee  as 
to  whether  the  proposed  merger  might 
have  a  significantly  adverse  effect  on 
competition.  Since  the  request  for  a 
written  opinion  was  permissive,  the 
language  has  been  deleted  from  the  final 
rule.  The  FDIC  notes  that  nothing  would 
prohibit  a  regional  director  from 
requesting  such  an  opinion. 

The  FDIC  adopts  this  section  with  the 
revisions  discussed  above. 

Authority  retained  by  the  FDIC  Board 
of  Directors.  Proposed  §  303.27  set  forth 
authority  retained  by  the  Board  of 
Directors.  No  comments  were  received 
on  this  section.  The  FDIC  adopts  this 
section  as  proposed. 

E.  Subpart  E — Change  in  Bank  Control 

The  proposal  substantially 
reorganized,  clarified,  and  simplified 
the  FDIC's  regulation  implementing  the 
Change  in  Bank  Control  Act  of  1978. 
The  changes,  developed  in  consultation 
with  the  other  federal  banking  agencies, 
harmonize  the  scope  and  procedural 
requirements  of  the  FDIC's  regulation 
with  those  of  the  other  federal  banking 
agencies  and  reduce  unnecessary 
burden.  In  addition,  a  common  form 
which  may  be  used  to  satisfy  the  notice 
requirements  of  the  Change  in  Control 
Act  has  been  adopted  by  the  four  federal 
banking  agencies  and  is  available  from 
any  FDIC  regional  office. 

The  proposal  defined  the  previously 
undefined  term  "acting  in  concert"  to 
clarify  the  scope  of  the  regulation.  It 
also  incorporated  the  current  FDIC 
position  that  the  acquisition  of  a  loan  in 
default  that  is  secured  by  voting  shares 
of  an  insured  state  nonmember  bank  is 
presumed  to  be  an  acquisition  of  the 
underlying  shares.  Further,  the  proposal 
lengthened  the  period  of  time  for 
notifying  the  FDIC  from  30  to  90  days 
for  shares  acquired  in  satisfaction  of  a 
debt  previously  contracted  in  good  faith 
or  through  testate  or  intestate  succession 
or  a  bona  fide  gift.  In  the  case  of  shares 
acquired  in  satisfaction  of  a  debt 
previously  contracted,  the  proposal 
added  language  that  reflects  FDIC 
practice  of  requiring  the  acquiror  of  a 
defaulted  loan  secured  by  a  controlling 
amount  of  a  state  nonmember  bank's 
voting  securities  to  file  a  notice  before 
the  loan  is  acquired. 

The  proposal  also  reduced  regulatory 
burden  on  persons  whose  ownership 
percentage  increases  as  the  result  of  a 
redemption  of  voting  shares  by  the 
issuing  bank  or  the  action  of  a  third 
party  not  within  the  acquiring  person's 
control.  In  these  situations,  the  proposal 
permits  the  person  affected  by  the  bank 
or  third  party  action  to  file  a  notice 


within  90  calendar  days  after  receiving 
notice  of  the  transaction.  Currentlv. 
these  persons  must  file  notice  under  the 
Change  in  Bank  Control  Act  prior  to  the 
action  that  increases  the  person's 
percentage  ownership,  and.  because 
these  persons  cannot  control  the  third 
party  action  that  causes  the  increased 
percentage  ownership,  they  are  often 
put  in  violation  of  the  Change  in  Bank 
Control  Act  and  the  FDIC's  Rules  and 
Regulations. 

The  proposal  provided  more  flexible 
timing  for  newspaper  announcements  of 
filings  under  the  Change  in  Bank 
Control  Act  by  permitting  notificants  to 
publish  the  announcement  as  close  as 
practicable  to  filing  the  notice  of  change 
in  control.  The  proposal  removed  the 
requirement  that  the  notificant  have 
confirmation  that  the  FDIC  has  accepted 
the  notice  before  publishing  the 
announcement. 

The  proposal  deleted  the  provision 
governing  notices  filed  in  contemplation 
of  a  public  tender  offer  which  permits 
an  acquiror  to  delay  publication  of  the 
newspaper  announcement.  None  of  the 
other  federal  banking  agencies  has  such 
a  provision. 

The  FDIC  received  two  comments 
regarding  the  proposal.  One  commenter 
supported  the  proposed  changes  to  the 
regulation  and  the  other  did  not  object 
to  the  changes  proposed.  The  FDIC 
adopts  this  section  as  proposed 

F.  Subpart  F — Change  of  Director  or 
Senior  Executive  Officer 

The  proposed  rule  implemented  the 
amendments  to  section  32  of  the  FDI 
Act  and  set  forth  the  circumstances 
under  which  an  insured  state 
nonmember  bank  must  give  the  FDIC 
prior  notice  of  a  change  in  any  member 
of  its  board  of  directors  or  anv  senior 
executive  officer  and  the  procedures  for 
filing  such  notice,  as  well  as  applicable 
delegations  of  authority.  The  proposed 
rule  also  strived  to  harmonize  the 
procedural  requirements  of  the  FDIC's 
regulation  with  those  of  the  other 
federal  banking  agencies  and  to  reduce 
any  unnecessary  regulatory  burden.  In 
addition,  a  common  application  form 
providing  the  notice  requirements  of 
section  32  has  been  adopted  by  the 
federal  banking  agencies  and  is 
available  from  anv  FDIC  regional  office. 

Section  2208  of  EGRPRA  (12  U.S.C. 
1843)  amended  section  32  bv 
eliminating  the  prior  notice  requirement 
for  institutions  and  holding  companies 
that  are  chartered  for  less  than  two  years 
or  that  have  undergone  a  change  in 
control  u'ithin  the  precetiing  two  years 
However,  institutions  and  holding 
companies  that  are  not  in  compliance 
with  minimum  capital  requirements  or 
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are  otherwise  in  "troubled  condition" 
remain  subject  to  the  prior  notice 
requirement.  In  addition.  EGRPR.-\ 
provided  that  prior  notice  will  be 
re((iiired  if  the  agency  determines,  m 
connection  with  its  review  of  a  capital 
restoration  plan  required  under  section 
38  of  the  FDI  Act  (governing  prompt 
corrective  action)  or  otherwise,  that 
such  prior  notice  is  appropriate.  Also, 
the  EGRPR.^  amendments  provided  the 
agencies  with  more  latitude  to 
determine  the  prior  notice  period  and 
allowed  the  agencies  up  to  90  days  to 
issue  a  notice  of  disapproval.  Although 
the  EGRPR.-\  amendments  provuied  the 
agencies  with  authority  to  increase  the 
prior  notice  period  to  90  davs,  the 
proposed  subpart  F  retained  the  30-dav 
prior  notice  currently  required  but 
allowed  the  agency  to  extend  the  time 
to  act  on  a  notice  by  up  to  an  additional 
60  days.  The  FDlC  specifically  sought 
public  comment  on  the  30-day  time 
frame. 

Two  comments  were  received  on  the 
proposal.  One  commenter  generally 
supported  the  changes  in  the  proposal. 
Another  commenter  suggested  that  any 
extension  of  the  30  day  processing 
period  be  limited  to  an  additional  30 
days  rather  than  BO  davs. 

The  final  rule  retains  the  FDICs 
ability  to  extend  the  30  day  notice  for 
up  to'an  additional  60  days.  The  FDIC 
expects  to  act  on  the  vast  majority  of 
these  cases  within  30  days.  It  is 
anticipated  that  this  addifional  60-day 
period  would  be  used  infrequently.  In 
all  such  cases,  the  notificant  will  be 
advised  in  writing  prior  to  expiration  of 
the  30-day  prior  notice  period  of  the 
reason  the  FDIC  could  not  take  action 
and  of  the  projected  additional  time 
needed. 

The  final  rule  adopts  subpart  F  as 
proposed,  with  minor  technical 
changes. 

G.  Subpart  G — Activities  and 
Investments  of  Insured  State  Banks 

The  part  303  proposal  reserved 
subpart  G  for  filing  procedures  related 
to  activities  and  equity  investments  of 
insured  state  banks  which  are  currently 
contained  in  part  362  (12  CFR  362).  Part 
362  implements  section  24  of  the  FDI 
Act  (12  U.S.C.  1831a).  which  was 
created  by  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (Pub.  L.  102-242,  105  Stat. 
2236),  and  governs  the  circumstances  in 
which  insured  state  banks  may  engage 
in  activities  which  are  not  permissible 
for  national  banks. 

The  FDIC  has  an  outstanding  notice  of 
proposed  rulemaking  to  make 
comprehensive  revisions  to  part  362.  62 
FR  47969,  September  12,  1997.  In 


connection  with  these  revisions,  the 
FDIC  proposes  to  eliminate  certain 
application  procedures  which  are 
outdated,  and  also  to  authorize  certain 
activities  to  be  approved  by  the  FDIC  on 
an  expedited  basis.  At  the  time  the  FDIC 
issued  its  part  303  proposal,  the  FDIC 
could  not  determine  whether  its  362 
proposal  or  its  part  303  proposal  would 
be  finalized  first.  In  order  to  deal  with 
this  problem,  the  application 
procedures  which  implement  the 
proposed  revisions  to  part  362 
concerning  state  bank  activities  were 
issued  in  subpart  E  of  the  part  362 
proposal.  The  part  303  proposal  advised 
members  of  the  public  taking  an  interest 
in  the  FDICs  application  procedures  for 
the  activities  of  insured  state  banks 
under  part  362  to  review-  the  part  362 
proposal  for  the  specifics  of  such 
application  procedures.  Both  proposals 
also  advised  the  public  that  it  is  the 
FDIC"s  intent  to  place  the  part  362 
application  procedures  relating  to  state 
bank  activities  in  subpart  G  of  part  303 
at  such  time  as  both  rules  are  final. 

One  commenter  responding  to  the 
part  303  proposal  addressed  certain 
substantive  aspects  of  the  part  362 
proposal.  The  FDIC  will  take  this 
comment  into  consideration  when  the 
FDIC  finalizes  part  362. 

The  final  rule  for  part  303  will 
continue  to  reserve  subpart  G.  When  the 
FDIC  issues  the  final  rule  for  part  362, 
the  final  version  of  the  application 
procedures  proposed  in  subpart  E  of  the 
part  362  proposal  will  be  issued  as  final 
rule  amendments  to  subpart  G  of  part 
303.  In  the  interim,  insured  state  banks 
operating  under  the  current  version  of 
part  362  will  continue  to  look  to  the 
current  version  of  part  362  itself  for 
application  procedures  until  the 
revisions  to  part  362  become  effective. 

H.  Subpart  H — Filings  by  Savings 
Associations 

Subpart  H  of  the  proposal  was 
reserved  for  filing  procedures  related  to 
activities  of  insured  savings  associations 
and  subsidiaries  of  insured  savings 
associations  that  were,  at  the  time  of  the 
proposal,  contained  in  §303.13  of  part 
303  (12  CFR  303.13).  Section  303.13 
implemented  sections  28  and  18(m)  of 
the  FDI  Act  (12  U.S.C.  1831e  and  12 
U.S.C.  1828(m))  which  were  both 
enacted  as  part  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (Pub.  L.  101- 
73.  103  Stat.  484).  Provisions  of  §  303.13 
generally  governed  the  circumstances  in 
which  a  state  savings  association  could 
engage  in  activities  which  are  not 
permissible  for  a  federal  savings 
association,  and  also  required  all 
insured  savings  associations  to  notify 


the  FDIC  prior  to  establishing  or 
acquiring  a  subsidiary  or  engaging  in 
any  new  activities  through  a  subsidiary. 

As  part  of  the  FDICs  currently 
outstanding  notice  of  proposed 
rulemaking  to  revise  part  362,  the  FDIC 
proposed  to  address  the  substantive 
issues  covered  by  §  303.13  as  subparts  C 
and  D  of  the  revised  part  362.  62  FR 
47969.  September  12,  1997.  The  part 
362  proposal  harmonizes,  to  the  extent 
possible  given  the  differences  in  the 
underlying  statutes,  the  treatment  of 
activities  of  insured  state  banks  and  the 
activities  of  insured  state  savings 
associations.  In  addition,  the  proposal 
retains  the  statutory  notice  procedure 
for  all  savings  associations  establishing 
or  acquiring  subsidiaries  or  engaging  in 
any  new  activities  through  a  subsidiary. 
In  connection  with  these  revisions,  the 
FDIC  proposed  to  eliminate  certain  one- 
time application  procedures  that  are 
outdated,  and  also  to  authorize  certain 
activities  to  be  approved  by  the  FDIC  on 
an  expedited  basis.  As  noted  above,  at 
the  time  that  the  FDIC  issued  its  part 
303  and  part  362  proposals  the  FDIC 
could  not  determine  whether  its  part 
362  proposal  or  its  part  303  proposal 
would  be  finalized  first.  To  compensate 
for  this  timing  issue,  the  application  and 
notice  procedures  that  implement  the 
proposed  revisions  to  part  362 
concerning  savings  associations  were 
issued  in  subpart  F  of  the  362  proposal. 
The  preamble  to  proposed  part  303 
advised  readers  to  review  the  part  362 
proposal  for  the  specifics  of  such 
application  and  notice  procedures.  Both 
proposals  also  advised  the  public  that  it 
is  the  FDICs  intent  to  ultimately  place 
the  part  362  application  and  notice 
procedures  relating  to  savings 
associations  in  subpart  H  of  part  303  at 
such  time  as  both  rules  are  final. 

Since  part  303  is  now  being  finafized 
and  part  362  will  be  finalized  at  a  later 
date,  former  §  303.13  is  being 
redesignated,  without  substantive 
change,  as  subpart  H  of  part  303. 
Savings  associations  that  were  operating 
under  former  §  303.13  will  now  look  to 
subpart  H.  At  such  time  as  part  362  is 
finalized,  however,  these  interim 
procedures  will  be  replaced  with  the 
application  procedures  adopted  with 
part  362. 

No  comments  were  received  regarding 
the  reservation  of  subpart  H.  Comments 
were  received,  however,  on  the 
proposed  part  362,  and  those  comments 
are  being  considered  in  the  course  of  the 
part  362  rulemaking. 

The  procedures  being  adopted  at  this 
time  preserve  without  substantive 
change  the  former  §303.13,  and 
redesignates  it  as  subpart  H.  §  303.140 
through  §  303.148.  The  subpart  makes 
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several  technical  and  format  changes 
and  deletes  obsolete  references.  First,  it 
adds  a  Scope  section  describing  the 
contents  of  subpart  H.  Second,  the  final 
rule  inserts  subheadings  in  the  text  in 
order  to  conform  the  format  with  the 
rest  of  the  final  part  303.  Third,  the  final 
rule  removes  obsolete  references  to 
filing  deadlines  that  expired  years  ago. 
Fourth,  it  makes  certain  technical 
changes  throughout  to  conform  the 
terminology  used  in  subpart  H  with  that 
used  in  part  303.  For  example, 
"appropriate  regional  director  (DOS)" 
has  been  substituted  for  "(DOS)  regional 
director  for  the  region  in  which  the  state 
savings  association's  principal  office  is 
located." 

The  FDIC  adopts  this  section  with  the 
above-referenced  modifications. 

/.  Subpart  I — Mutual-to-Stock 
Conversions 

Proposed  Subpart  I  contained  the 
procedures  for  filing  and  processing  the 
prior  notice  required  of  state-chartered 
mutual  savings  banks  that  propose  to 
convert  to  stock  form.  The  proposed 
regulatory  text  was  almost  identical  to 
that  contained  in  §  303.15;  however  a 
delegation  of  authority  was  added  to 
allow  the  Director  and  Deputy  Director 
(DOS)  to  issue  a  notice  of  intent  not  to 
object  to  a  proposed  conversion 
transaction  that  is  determined  not  to 
pose  a  risk  to  the  institution's  safety  or 
soundness,  violate  any  law  or 
regulation,  present  a  breach  of  fiduciary 
duty,  and  or  raise  any  unique  legal  or 
policy  issues.  The  proposal  provided 
that  the  substantive  regulation  regarding 
mutual-to-stock  conversions  remain  in 
§  333.4  of  this  chapter  (12  CFR  Part 
333). 

The  FDIC  received  three  comments  on 
proposed  subpart  I,  which  are 
summarized  below  in  the  following 
discussion  of  substantive  changes  to  the 
regulatory  text. 

Filing  procedures.  As  proposed, 
§  303.161  only  stated  that  a  notice  shall 
provide  a  description  of  the  proposed 
conversion  and  include  all  materials 
that  have  been  filed  with  any  state  or 
federal  banking  regulator  and  any  state 
or  federal  securities  regulator.  Copies  of 
all  agreements  entered  into  as  part  of  the 
conversion  process  were  also  required. 
An  insured  mutual  savings  bank 
chartered  by  a  state  that  does  not  require 
the  filing  of  a  conversion  application 
was  merely  required  to  notify  the  FDIC 
of  the  proposed  conversion  and  provide 
any  materials  requested  by  the  FDIC.  No 
further  guidance  was  given  to 
institutions  on  what  the  notice  should 
contain.  One  commenter  believed  that 
FDIC's  request  of  "any"  materials  from 
a  state-chartered  mutual  savings  bank 


not  required  to  file  a  state  application  is 
overly  broad  and  does  not  provide 
sufficient  guidance.  The  commenter 
recommended  that  the  FDIC  specify  the 
types  of  materials  the  FDIC  may  request 
in  that  situation.  The  FDIC  believes  the 
suggestion  is  well  founded  and,  upon 
refiection,  believes  that  it  is  appropriate 
to  specify  the  required  content  of  a 
notice  whether  or  not  a  filing  is  being 
made  with  the  chartering  authority.  As 
a  result,  §  303.161  has  been  expanded  to 
give  more  guidance  with  regard  to  the 
content  of  the  filing. 

New  §  303.161(c),  "Content  of 
notice,"  provides  a  comprehensive 
listing  of  the  materials  to  be  included  in 
a  complete  notice.  The  required 
contents  include  the  plan  of  conversion, 
certified  board  resolutions  relating  to 
the  plan,  a  business  plan,  a  description 
of  employee  benefit  plans,  a  proxy 
statement  and  offering  circular,  a  copy 
of  the  charter  and  bylaws,  etc.  The 
listing  in  no  way  expands  on  the 
materials  currently  required  and 
imposes  no  new  requirements.  It  is 
believed  that  this  comprehensive  listing 
of  contents  will  better  enable  applicants 
to  file  a  substantially  complete  notice 
and  make  it  less  likely  that  FDIC  will 
find  it  necessary  to  request  additional 
information  prior  to  acceptance  of  an 
application  for  processing.  The 
informational  requirements  in  §  333.4  of 
this  chapter  relating  to  appraisal  reports 
and  business  plans  are  incorporated  into 
the  listing. 

To  further  clarify  requirements, 
reference  is  made  to  the  possibihty  that 
related  applications  for  deposit 
insurance  and  mergers  transactions  may 
be  required,  depending  upon  how  the 
transaction  is  structured.  Other  editorial 
changes  were  made  to  clarify  intent,  but 
in  no  way  alter  the  substance  of  the 
requirements. 

The  FDIC  adopts  this  section  with  the 
increased  guidance  as  discussed  above. 

Waiver  from  compliance.  The 
proposed  regulation  did  not  contain 
procedures  for  requesting  a  waiver  from 
compliance  with  the  substantive 
requirements  regarding  conversions 
contained  in  §  333.4  of  this  part  since 
such  provisions  were  contained  in 
§  333.4  of  this  chapter.  The  FDIC  has 
decided  to  move  these  provisions 
relating  to  the  procedural  requirements 
for  requesting  a  waiver  from  compliance 
of  the  requirements  of  §333.4  of  this 
chapter  and  subpart  I  of  this  part  to  the 
revised  §  303.162  so  that  all  notice  and 
waiver  provisions  for  mutual  to  stock 
conversions  are  contained  in  one 
subpart.  No  substantive  changes  were 
made  to  the  waiver  procedures  in  the 
transfer  from  §  333.4  to  §  303.162. 


Processing.  Proposed  §303.163  lists 
the  factors  to  be  considered  by  the  FDIC 
in  evaluating  the  notice  filed  bv  an 
institution  seeking  to  convert  from 
mutual  to  stock  form. 

With  regard  to  processing  procedures, 
two  commenters  believed  that  the 
proposed  60-day  notice  processing 
period,  as  well  as  the  60-day  extension, 
should  be  shortened.  One  commenter 
suggested  that  the  notice  period  begin 
immediately  upon  filing  of  the  notice. 

The  FDIC  believes  the  existing  60-dav 
notice  period  is  appropriate.  For  notices 
that  involve  significant  legal  or  policy 
issues,  a  shorter  processing  period  is  not 
practical.  Likewise,  the  60-dav 
e.xtension  period  is  viewed  as 
appropriate;  however,  the  FDIC 
anticipates  that  any  extension  of  the 
notice  period  will  be  only  as  long  as 
necessary  to  accomplish  a  complete 
review,  the  FDIC  believes  that 
conversion  transactions  not  involving 
significant  legal  or  policy  issues 
generally  can  be  reviewed  by  DOS 
within  the  initial  60-day  period. 
Regarding  commencement  of  the  60-day 
notice  period,  the  FDIC  believes  it  is 
only  practical  to  begin  the  period  when 
substantially  all  of  the  material  required 
to  make  a  decision  is  readily  available 
for  review.  The  final  rule  is  modified  to 
clarify  that  a  notice  will  be  accepted 
when  it  is  deemed  "substantially 
complete." 

One  commenter  suggested  that  the 
FDIC  staff  issue  only  one  set  of  written 
comments  that  would  include 
comments  from  all  FDIC  staff  members 
reviewing  the  notice  rather  than 
forwarding  comments  from  the  various 
reviewers  as  separate  communications. 
The  FDIC  believes  that  combining  all 
the  comments  from  the  various  offices 
wathin  the  FDIC  would  neither  expedite 
processing  nor  facilitate  prompt 
resolution  of  issues,  but  instead  would 
slow  the  entire  review  process.  Since  a 
notice  may  raise  a  number  of  different 
types  of  regulatory  issues,  FDIC  staff 
with  varying  areas  of  expertise  are 
routinely  cqlled  upon  to  evaluate  certain 
aspects  of  a  notice.  The  current  system 
allows  the  notificant  to  receive 
comments  on  an  on-going  basis  and  thus 
begin  to  cure  any  defects  in  the  notice 
without  undue  delay. 

The  FDIC  has  replaced  the  term 
"notice  of  intt^wt  not  to  object"  with  the 
term  "letter  of  non-objection"  to  better 
describe  the  final  nature  of  the  action. 

The  FDIC  adopts  this  section  with  the 
changes  noted  above  and  other  editorial 
changes  to  clarify  intent. 

Delegation  of  authority.  Section 
§  303.164  of  the  proposed  rule  provided 
for  delegation  of  authority  to  the 
Director  (DOS)  and  the  Deputy  Director 


44702 


Federal 


Register/ Vol. 


63.  No.  161 /Thursday,  August  20.  1998 /Rules  and  Regulations 


to  issue  non-objection  letters  when  the 
proposed  conversion  is  determined  not 
to  pose  a  risk  to  the  converting 
institution's  safety  and  soundness, 
violate  any  law  or  regulation,  present  a 
breach  of  fiduciary  duty,  or  raise  any 
unique  legal  or  policy  issues.  Two 
cornmenters  viewed  the  proposed 
delegation  of  authority  as  favorable  and 
agreed  that  the  proposed  delegation  of 
authority  would  reduce  notice 
processing  times.  One  of  these 
commenters,  however,  recommended 
that  the  FDIC  provide  guidelines  in  a 
statement  of  policy  or  financial 
institution  letter  specifying  what 
constitutes  a  "routine  transaction" 
eligible  for  non-objection  under 
delegated  authority.  At  this  time,  the 
FDIC  believes  providing  specific 
statements  of  policy  or  financial 
institution  letters  on  what  constitutes  a 
'routine  transaction"  is  not  necessary; 
however,  the  Board  may  in  the  future 
consider  the  issuance  of  a  statement  of 
policy  addressing  issues  relating  to  the 
mutual-to-stock  conversion  process. 

A  third  commenter  objected  to  any 
delegation  of  authority  to  issue  a  letter 
of  non-objection.  The  Board  has  acted 
on  numerous  conversion  notices  over 
the  last  four  years  and  has  provided  staff 
with  considerable  guidance  regarding 
the  kinds  of  transaction  that  are  not 
objectionable.  Cases  which  raise  unique 
legal  or  policy  issues  or  otherwise  do 
not  meet  the  criteria  outlined  in  the 
regulation  will  continue  to  be  reviewed 
by  the  Board. 

After  careful  consideration  of  the 
comments,  the  FDIC  is  adopting  the 
delegation  of  authority  as  proposed. 

/.  Subpart  f — International  Banking 

Subpart  J  centralizes  application 
requirements  relating  to  the  foreign 
activities  of  insured  state  nonmember 
banks  and  the  U.S.  activities  of  insured 
branches  of  foreign  banks. 

Proposed  Interim  Application 
Procedures 

The  part  303  proposal  contained  four 
interim  application  procedures. ^  At  the 
time  the  FDIC  issued  the  part  303 
proposal,  the  FDIC  had  an  outstanding 
notice  of  proposed  njlemaking  to  revise 
the  substantive  rules  underlying  the 
interim  procedures.  62  FR  37748.  July 
15.  1997  (part  347  proposal).  The  FDIC 
could  not  at  that  time  determine 


^ These  were  procedures  for:  (1)  establishing, 
moving,  or  closing  a  foreign  branch  of  a  state 
nonmember  bank.  §  303.182:  (2)  investment  by  state 
nonmember  banks  in  foreign  organizations, 
^  303.183;  (3)  exemptions  from  the  insurance 
requirement  for  a  state  branch  of  a  foreign  bank. 
§  303.186:  and  (4)  approval  for  an  insured  state 
branch  of  a  foreign  bank  to  conduct  activities  not 
permissible  for  federal  branches.  §  303.187. 


whether  the  part  303  proposal  would  be 
finalized  before  the  part  347  proposal, 
and  the  interim  procedures  would  have 
been  necessary  in  that  event.  Subpart  D 
of  the  part  347  proposal  contained  the 
permanent  versions  of  the  four 
application  procedures,  designed  to 
work  with  the  substantive  revisions 
made  to  the  FDIC's  international 
banking  operations  under  the  part  347 
proposal.  However,  on  April  8,  1998  the 
FDIC  published  the  final  rule  for  part 
347.  thus  eliminating  the  need  for  the 
interim  procedures.  63  FR  17056.  April 
8.  1998.  The  FDIC  received  no  public 
comments  on  the  interim  procedures. 

Transfer  of  Application  Procedures  from 
Part  347 

The  final  rule  for  part  303  transfers 
the  four  application  procedures 
contained  in  subpart  D  of  part  347  to 
subpart  J  of  part  303.  Section  347.402  of 
this  chapter,  on  establishing,  moving  or 
closing  a  foreign  branch  of  a  state 
nonmember  bank  under  §  347.103  of 
this  chapter,  has  been  transferred  to 
§303.182.  Section  347.403  of  this 
chapter,  on  investment  by  insured  state 
nonmember  banks  in  foreign 
organizations  under  §  347.108  of  this 
chapter,  has  been  transferred  to 
§303.183.  Section  347.404  of  this 
chapter,  on  exemptions  from  the 
insurance  requirement  for  a  state  branch 
of  a  foreign  bank  under  §  347.306  of  this 
chapter,  has  been  transferred  to 
§  303.186.  Section  347.405,  on  approval 
for  an  insured  state  branch  of  a  foreign 
bank  to  conduct  activities  not 
permissible  for  federal  branches  under 
§  347.213  of  this  chapter,  has  been 
transferred  to  §  303.187.  The  FDIC  has 
made  certain  technical  changes  to  the 
language  of  the  procedures  to  integrate 
them  with  the  rest  of  part  303,  but  these 
changes  in  language  have  not  changed 
the  substcmce  of  the  procedures. 

In  §  303.183,  setting  out  application 
procedures  for  investment  by  insured 
state  nonmember  banks  in  foreign 
organizations  under  §  347.108  of  this 
chapter,  the  FDIC  has  added  one 
requirement.  If  an  insured  state 
norunember  bank  owns  50  percent  or 
more  of  the  voting  equity  interests  of  a 
foreign  organization  or  otherwise 
controls  the  organization,  and  the 
insured  state  nonmember  bank  divests 
itself  of  such  ownership,  the  insured 
state  nonmember  bank  is  required  to 
notify  the  FDIC  by  letter  within  30  days. 
This  requirement  has  been  added  to 
parallel  the  requirement  for  notice  upon 
closure  of  a  foreign  branch  under 
§  303.182(d). 

In  coimection  with  the  part  347 
rulemaking,  the  FDIC  received  public 
comments  on  the  four  application 


procedures  contained  in  subpart  D  of 
part  347.  The  preamble  to  the  final  rule 
for  part  347  contains  a  discussion  of  the 
FDIC's  consideration  of  the  comments 
and  a  description  of  the  application 
processes.  63  FR  17056  April  8,  1998. 

Noninterim  Application  Procedures 

Proposed  part  303  also  contained  two 
application  procedures  which  are  not  of 
an  interim  nature:  the  procedure  for 
moving  an  insured  branch  of  a  foreign 
bank,  and  the  procedure  for  merger 
transactions  involving  em  insured 
branch  of  a  foreign  bank.  The  definition 
of  an  "eligible  insured  branch"  at 
§  303.181(c)(2)  has  been  modified  to 
make  it  consistent  with  §  303.2(r)(2), 
clarifying  that  the  CRA  rating 
requirement  does  not  apply  to 
institutions  which  are  not  subject  to 
CRA  examinations. 

Moving  an  Insured  Branch  of  a  Foreign 
Bank 

Proposed  §  303.184  addressed 
applications  by  any  insured  branch  of  a 
foreign  bank  which  wishes  to  move 
from  one  location  to  another  under 
section  18(d)(1)  of  the  FDI  Act  (12 
U.S.C.  1828(d)).  The  FDIC  proposed  that 
§  303.184  parallel  proposed  subpart  C, 
since  the  FDIC's  consent  to  these 
applications  is  legally  subject  to  the 
same  statutory  considerations  as 
applications  to  establish  or  relocate  a 
domestic  branch  or  to  relocate  the  main 
office  of  an  insured  state  nonmember 
bank.  This  included  expedited 
processing  for  an  eligible  insured 
branch,  and  a  definition  of  "eligible 
insured  branch"  which  paralleled  the 
general  §  303. 2(r)  definition  of  "eligible 
depository  institution,"  with 
appropriate  changes  to  take  into  account 
the  different  supervisory  rating  system 
and  capital  requirements  applicable  to 
insured  branches. 

The  FDIC  received  no  comments  on 
proposed  §303.184. 

Tne  FDIC  has  made  two  changes  to 
§  303.184  in  the  final  rule.  The  language 
in  §  303.184(a)(2)(iv)  has  been  modified 
to  simply  require  a  statement  as  to 
whether  or  not  a  particular  site  for  a 
branch  is  included  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places,  including 
documentation  of  consultation  with  the 
State  Historic  Preservation  Officer  as 
appropriate.  Proposed  §  303.184(d) 
delegated  authority  to  the  Director  and 
Deputy  Director,  and  where  confirmed 
in  writing,  to  an  associate  director,  and 
the  appropriate  regional  director  and 
deputy  regional  director  (DOS)  to 
approve  applications  to  move  an 
insured  branch  of  a  foreign  bank,  subject 
to  specific  criteria.  The  criteria  set  forth 
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in  paragraph  303.184(d)(l)(v)  provided 
that  an  appHcation  could  be  approved 
by  the  regional  director  or  deputy 
regional  director  (DOS)  only  where  no 
CRA  protest  as  defined  in  §  303.2(1)  had 
been  filed  which  remained  unresolved, 
or  where  such  protest  remained 
unresolved,  the  appropriate  DCA  official 
concurred  that  approval  would  be 
consistent  with  the  purposes  of  the 
CRA,  and  the  applicant  agreed  in 
writing  to  any  conditions  imposed 
regarding  the  CRA.  Under  the  proposal, 
where  a  protested  application  remained 
unresolved  the  Director,  Deputy 
Director  or  associate  director  (DOS) 
could  approve  the  application  without 
DCA  concurrence.  VVhile  no 
commenters  specifically  addressed  this 
provision,  several  commenters  raised 
general  concerns  regarding  the  FDlC's 
delegation  of  authority  to  act  upon  CRA 
protested  applications.  As  discussed 
above,  the  FDIC  believes  that  it  is 
desirable  to  vest  authority  to  act  on 
protested  applications  in  officials  most 
Hkely  to  be  personally  familiar  with  the 
communities  involved.  Section 
303.184(d)  has  been  revised  in  the  final 
rule  to  restrict  the  authority  of  the 
Director,  Deputy  Director  and  associate 
director  (DOS)  to  act  upon  CRA 
protested  applications  by  requiring 
them  to  obtain  DCA  concurrence  before 
approving  such  an  applications.  The 
FDIC  believes  that  this  revision  will 
ensure  that  those  FDIC  officials  with 
relevant  expertise  will  act  together  to 
approve  any  application  under  this 
section  that  is  subject  to  an  unresolved 
CRA  protest. 

Merger  Transactions  Involving  an 
Insured  Branch  of  a  Foreign  Bank 

An  insured  branch  of  a  foreign  bank 
meets  the  definition  of  an  insured 
depository  institution  under  section  3  of 
the  FDI  Act  (12  U.S.C.  1813)  and  is 
therefore  subject  to  the  Bank  Merger 
Act.  The  FDIC  proposed  §  303.185,  in 
order  to  give  insured  branches 
conducting  merger  transactions  which 
are  subject  to  FDIC  approval  the  benefit 
of  the  same  streamlined  application 
processing  proposed  for  domestic 
institutions  in  subpart  D  of  part  303. 
Proposed  §  303.185  clarified  that  an 
eligible  insured  branch  as  defined  in 
subpart  J  generally  is  eligible  for  the 
expedited  processing  available  to  an 
eligible  depository  institution  in  subpart 
D.  Similarly.  §  303.185  clarifies  that  a 
transaction  in  which  an  insured  branch 
is  merged  with  other  branches,  agencies, 
or  subsidiaries  located  in  the  United 
States  of  the  same  foreign  bank  parent 
is  eligible  for  disposition  under  the 


enhanced  delegations  applicable  to 
corporate  reorganizations.' 

Proposed  §  303.185  also  incorporated 
a  point  explained  in  Advisorv  Opinion 
FDIC-96-12  (May  13.  1996)  concerning 
the  treatment  of  an  insured  branch 
under  section  44  of  the  FDI  Act  (12 
U.S.C.  1831u)  as  added  by  section  102 
of  the  Interstate  Act.  Section  44  permits 
the  responsible  federal  regulator  to 
approve  an  interstate  merger  transaction 
involving  the  acquisition  of  a  branch  of 
an  insured  bank  without  the  acquisition 
of  the  entire  bank,  but  approval  is 
possible  only  if  the  state  in  which  the 
branch  is  located  expressly  permits  out- 
of-state  banks  to  acquire  a  branch  of  the 
bank  without  acquiring  an  entire  bank. 
In  contrast,  section  44  permits  the 
responsible  federal  regulator  to  approve 
an  interstate  merger  transaction 
involving  the  acquisition  of  an  entire 
bank  if  the  state  in  which  the  bank  is 
located  has  not  adopted  legislation  to 
opt  out  of  interstate  merger  tran.sactions. 
Proposed  §303.185  treated  interstate 
merger  transactions  involving  an 
insured  branch  under  the  latter 
approach.  Express  state  authoritv 
permitting  out-of-state  banks  to  acquire 
a  branch  of  the  bank  without  acquiring 
the  entire  bank  is  required  only  if  a 
foreign  bank  has  more  than  one  insured 
branch  in  the  affected  state  and 
proposes  to  sell  fewer  than  all  of  them 
to  the  same  acquiror.  If  such  state 
authority  does  not  exist,  the  FDIC 
requires  the  foreign  bank  to  sell  all  of  its 
insured  branches  in  that  state  to  the 
same  affiliated  or  unaffiliated  acquiror. 

The  FDIC  received  no  comments  on 
proposed  §303.185. 

In  the  final  rule,  the  FDIC  has  made 
no  changes  to  the  above-described 
portions  of  §  303.185  governing  merger 
transactions  involving  insured  branches 
of  foreign  banks.  However,  the  FDIC  has 
added  another  subsection  to  the  final 
version  of  §303.185.  Section  303.185(b) 
of  the  final  rule  addresses  certain 
transactions  in  which  a  U.S.  insured 
depository  institution  acquires  deposits 
from  a  foreign  organization  at  a  location 
in  a  foreign  country,  as  described  below. 
The  Bank  Merger  Act  (12  U.S.C.  1828(c)) 
requires  these  transactions  to  be 
reviewed  and  approved  by  the  FDIC 
prior  to  consummation.  Although  these 
transactions  are  likely  to  be  rare,  the 
FDIC  has  added  section  303.185(b)  to 


Mf  the  foreign  bank  parent  itself  is  not  primarily 
engaged  in  business  in  the  United  States,  and  is 
involved  in  some  merger  transaction  or  other 
combination  outside  the  United  States  which  does 
not  result  in  any  corresponding  merger  transaction 
in  the  United  States  with  respect  to  an  insured 
branch,  section  18(c)(n)  of  the  FDI  Act  (12  U.S.C. 
1828(c))  provides  that  no  approval  is  required,  since 
no  party  to  the  transaction  is  primarily  engaged  in 
business  in  the  United  States. 


the  final  rule,  highlighting  the  existence 
of  the  statutory  approval  requirement  in 
the  interest  of  providing  helpful 
guidance  to  the  industn,'.  These 
transactions  are  subject  to  Bank  Merger 
Act  approval  in  accordance  with  the 
procedures  contained  in  subpart  D  of 
part  303. 

With  one  exception  discussed  in  the 
following  paragraphs,  nothing  in  the 
statutory  language  or  legislative  history 
of  the  Bank  Merger  Act  indicates  that 
Congress  intended  the  statute  to  apply 
to  a  U.S.  insured  depository  institution's 
acquisitions  in  foreign  countries.  The 
competitive  factors  to  be  analyzed  under 
the  Act  are  by  their  terms  concerned 
solely  with  effects  in  the  U.S.  While  the 
financial  and  management  factors  could 
be  germane,  most  foreign  acquisitions 
are  already  subject  to  approval  by 
federal  bank  regulators,  since  section  25 
of  the  Federal  Reserve  Act  (12  U.S.C. 
601)  or  section  18(1)  of  the  FDI  Act 
requires  banking  agency  approval  before 
an  insured  bank  may  acquire  stock  (or 
other  evidences  of  ownership)  of  foreign 
banks  or  organizations.  While  certain 
acquisitions  structured  as  mergers  or 
purchase  and  assumption  transactions 
do  not  involve  stock  acquisition  subject 
to  approval  under  these  statutes,  the 
insured  bank  frequently  will  establish  a 
foreign  branch  office  in  the  foreign 
country  as  part  of  the  transaction, 
requiring  federal  banking  agency 
approval  under  section  25  of  the  Federal 
Reserve  .^ct  or  section  18(d)(2)  of  the 
FDI  Act. 

Section  18(c)(1)(B)  of  the  Bank  Merger 
Act  requires  FDIC  approval  whenever 
an  insured  depository  institution 
assumes  liability  to  pay  any  deposits  or 
similar  liabilities  of  any  noninsured 
bank  or  institution.  Section  18(c)(1)(B). 
in  referring  to  an  assumption  of  liability 
to  pay  deposits,  expressly  includes  a 
parenthetical  reference  to  liabilities 
which  are  ordinarily  excluded  from  the 
statutory'  definition  of  a  "deposit"  in 
section  3(1)  of  the  FDI  Act  under  the 
proviso  in  section  3(1)(5)  (12  U.S.C. 
1813(1)(5)).  This  reference  was  added  to 
the  Bank  Merger  Act  in  1978.  by  the 
Financial  Institutions  Regulatory  and 
Interest  Rate  Control  Act,  Pub.  L.  95- 
630  (FIRIRCA).  The  legislaUve  history-  of 
FIRIRCA  states  that  the  reference  was 
added  to  make  it  clear  that  the  FDICs 
approval  is  necessary'  in  connection 
with  an  insured  bank's  assumption  of 
the  deposit  liabilities  of  a  foreign 
noninsured  bank.  S.  Rep.  No.  95-323. 
95th  Cong.,  1st  Sess.  (1977)  at  29;  H.R. 
Rep.  No.  95-1383,  95th  Cong.,  1st  Sess. 
(1977)  at  45. 

Section  3(1)  defines  the  term 
"deposit"  for  purposes  of  the  FDI  Act. 
At  the  time  of  the  FIRIRCA  amendment, 
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the  section  3(1){5)  proviso  stated  that  the 
definition  of  a  deposit,  or  an  insured 
deposit,  did  not  inckide  any  obHgation 
of  a  bank  which  was  payable  only  at  a 
bank  office  located  in  a  foreign  country. 
See  12  U.S.C.A.  !813(1)(5)  (West  1980). 
Under  the  language  oi^the  proviso,  there 
was  the  potential  fur  the  liabilities  of  the 
FDIC's  insurance  fund  to  be  increased 
when  a  U.S.  insured  bank  acquired 
deposit  liabilities  from  a  foreign  bank  in 
a  foreign  country  .  such  as  by  assuming 
the  deposits  of  a  branch  of  a  foreign 
bank  in  another  country  in  connection 
with  acquiring  the  branch  in  that 
C[)untry.  After  the  deposits  had  been 
assumed  by  the  U.S.  insured  bank,  the 
depositors  might  be  heard  to  argue  their 
deposits  were  payable  at  the  insured 
bank's  home  office  in  the  U.S..  since  it 
would  be  unlikely  that  their  deposit 
agreements  with  the  foreign  bank, 
which  had  no  U.S.  offices,  had 
contained  provisions  prohibiting 
payment  in  the  U.S.  Absent  the 
parenthetical  added  to  section 
18(c)(1)(B)  by  FIRIRCA.  these 
assumption  transactions  were  arguably 
not  subject  to  review  by  the  FDIC.  since 
the  liabilities  being  assumed,  in  the 
hands  of  the  foreign  bank,  did  not  meet 
the  deposit  definition.  The  FDIC  took 
the  position  that  section  18(c)(1)(B) 
would  apply,  since  the  deposits  might 
be  within  the  section  3(1)  definition 
upon  consummation  of  the  assumption, 
and  Congress,  in  an  abundance  of 
caution,  added  the  parenthetical  to 
clarify  the  issue.  By  e.xtension.  a  merger 
or  consolidation  resulting  in  a  U.S. 
insured  bank's  acquisition  of  deposit 
liabilities  also  required  approval  under 
section  18(c)(1)(A). ■•From 
approximately  1978  to  1994.  the  FDIC 
gave  Bank  Merger  Act  approval  to 
several  insured  bank  acquisitions 
abroad. 

Subsequent  additions  to  section 
3(1)(5)  have  reduced  the  potential  for  a 
foreign  acquisition  to  directly  increase 
the  liability  of  the  deposit  insurance 
funds.  In  1994.  section  326  of  CDRIA 
amended  section  3(1)(5).  eliminating  the 
proviso  and  adding  a  new  statutory  test. 
.'\ny  obligation  which  is  carried  on  the 
books  of  an  institution's  office  in  a 
foreign  country  is  excluded  from  the 
definition  of  deposit  unless,  among 
other  things,  the  contract  evidencing  the 
obligation  provides  by  express  terms, 
and  not  by  implication,  that  the  deposit 
is  payable  at  an  office  in  the  U.S.  See 
12  U'S.C.  1813(1)(5)(A)  (West  Supp. 


■•This  was  because  the  parenthetical  in  section 
18(cl(l)(Bl  established  that  the  term  "noninsured 
bank  or  institution"  in  section  18(c/(l)(B)  included 
foreign  organizations,  and  section  18(c)(l)(.^)  also 
covers  mergers  or  consolidations  with  anv 
"noninsured  bank  or  institution." 


1998).  The  addition  of  this  express 
contractual  element  means  that 
depositors  holding  foreign  bank 
deposits  abroad,  whose  deposits  are 
assumed  by  a  U.S.  insured  depository 
institution  abroad,  cannot  argue  that  the 
assumption,  standing  alone,  qualifies 
their  claims  for  treatment  as  "deposits" 
under  the  FDl  Act.  The  U.S.  insured 
depository  institution  would  have  to 
enter  into  a  new  contract  with  the 
depositor  containing  such  a  term.  If  a 
particular  transaction  involved  a  U.S. 
institution's  assumption  of  foreign  bank 
deposit  contracts  which  contained  such 
a  term  prior  to  the  assumption,  the 
deposits  might  satisfy  the  section  3(1) 
definition.  But,  given  industry  practices, 
this  scenario  is  not  likely  to  arise,  and 
even  if  it  did,  the  issue  would  be  clearly 
apparent  to  the  U.S.  institution. 

Although  CDRIA  eliminated  the 
section  3(1)(5)  proviso  to  which  the 
parenthetical  in  section  18(c)(1)(B) 
refers,  and  CDRIA's  additions  to  the 
deposit  definition  in  section  3(1)(5)  have 
narrowed  the  category  of  acquisitions 
presenting  the  risk  which  the  section 
18(c)(1)(B)  parenthetical  was  designed 
to  address,  the  parenthetical  in  section 
18(c)(1)(B)  still  requires  a  Bank  Merger 
Act  application  for  any  assumption  of 
foreign  deposits  from  a  noninsured 
foreign  institution  which  directly 
increases  the  potential  insured  deposit 
liabilities  of  the  deposit  insurance 
funds.  A  merger  or  consolidation  with  a 
noninsured  foreign  institution  having 
the  same  effect  also  requires  FDIC 
approval  under  section  18(c)(1)(A), 
since  section  18(c)(1)(A)  uses  the  same 
"noninsured  bank  or  institution" 
language  found  in  section  18(c)(1)(B).  In 
order  to  highlight  this  statutory 
requirement  for  the  benefit  of  the 
industry,  the  FDIC  has  added 
§  347.185(b).  This  section  states  that  the 
FDIC's  Bank  Merger  Act  approval  is 
required  for  any  merger  transaction  in 
which  an  insured  depository  institution 
becomes  directly  liable  for  obligations 
which  will,  after  the  merger  transaction, 
be  treated  as  deposits  under  section 
3(l)(5)(A)(i)-(ii)  of  the  FDI  Act(12 
U.S.C.  1813(l)(5)(A)(i)-(ii)),  as  a  result  of 
a  merger  or  consolidation  with  a  foreign 
organization  or  an  assumption  of 
liabilities  of  a  foreign  organization.  As 
noted  above,  such  merger  applications 
are  to  be  submitted  and  processed  under 
the  procedures  contained  in  subpart  D 
of  part  303. 

K.  Subpart  K — Prompt  Corrective  Action 

Section  38  of  the  FDI  Act  (12  U.S.C. 
1831  o),  which  governs  prompt 
corrective  action,  restricts  or  prohibits 
certain  activities  based  on  an 
institution's  capital  category,  and 


requires  an  insured  institution  to  submit 
a  capital  restoration  plan  when  it 
becomes  undercapitalized.  Subpart  K  as 
proposed  set  forth  procedures  for 
making  applieations  under  section  38. 

The  FDIC  did  not  receive  any 
comments  specifically  on  subpart  K. 
The  FDIC  is  adopting  the  subpart  as 
proposed,  with  the  exception  of  one 
nonsubstantive  change. 

This  change  is  to  §  303.207(b)(6), 
which  requires  critically 
undercapitalized  institutions  to  obtain 
the  FDIC's  approval  before  paying 
excessive  compensation  or  bonuses.  The 
proposed  regulatory  language 
mistakenly  cross  referenced  part  359  of 
the  FDIC's  rules  as  guidance  for 
evaluating  what  compensation  might  be 
excessive,  whereas  it  is  part  364  of  the 
FDIC's  rules  that  governs  excessive 
compensation.  The  final  rule  correctly 
cites  part  364.  The  remainder  of  the 
paragraph  has  been  removed,  because 
appropriate  guidance  is  now  contained 
in  part  364.  See  57  FR  44866,  44883, 
September  29,'' 1992. 

L.  Subpart  L^Section  19  of  the  FDI  Act 
(Consent  to  Service  of  Persons 
Convicted  of  Certain  Criminal  Offenses) 

Section  19  of  the  FDI  Act  (12  U.S.C. 
1829)  prohibits  any  person  convicted  of 
any  crime  involving  dishonesty,  breach 
of  trust,  or  money  laundering,  or  who 
has  agreed  to  enter  into  a  pretrial 
diversion  or  similar  program  in 
connection  with  a  prosecution  for  any 
such  offense,  from  (i)  continuing  as  or 
becoming  an  institution-affiliated  party, 
(ii)  owning  or  controlling  directly  or 
indirectly  an  insured  depository 
institution,  or  (iii)  otherwise 
participating  in  the  conduct  of  the 
affairs  of  F'DIC-insured  depository 
institutions,  without  the  FDIC's  prior 
written  consent. 

Proposed  subpart  L  did  not 
substantially  amend  current  section  19 
application  procedures,  but  brought 
together  all  information  on  section  19 
which  was  previously  contained  in 
various  sections  of  old  part  303.  Section 
303.222  of  the  proposal  clarified  the 
FDIC's  position  that  the  prior  consent  of 
the  FDIC  is  required  before  a  person 
approved  under  section  19  to  participate 
in  the  affairs  of  a  particular  institution 
may  participate  in  the  affairs  of  another 
insured  institution. 

As  stated  in  the  proposal,  on  July  24, 
1997,  the  FDIC  Board  of  Directors 
published  for  comment  a  proposed 
Statement  of  Policy  on  Section  19  which 
contains  interpretations  of  the  statutory 
language  (62  FR  39840).  Section  L 
should  be  read  in  conjunction  with  the 
proposed  policy  statement  for  a  more 
complete  understanding  of  the  FDIC's 
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position  on  section  19.  When  the  final 
Statement  of  Policy  is  adopted,  the  FDIC 
may  find  it  necessary  to  revise  subpart 
L  accordingly. 

The  FDIC  received  no  comments  on 
the  proposed  subpart  L  and  is  adopting 
the  subpart  as  proposed. 

M.  Subpart  M— Other  Filings 

As  proposed,  subpart  M  contained  the 
procedural  requirements  and 
delegations  of  authority  for 
miscellaneous  filings  which  did  not 
warrant  treatment  as  separate  subparts. 
Under  the  proposal,  all  information 
relating  to  a  particular  filing  is  brought 
together  in  a  self-contained  section 
under  a  standardized  format.  The 
proposal  also  provided  for  new 
expedited  review  procedures  for  certain 
applications. 

Proposed  part  303  contemplated  that 
the  filing  procedures  for  requesting  an 
exemption  from  the  statutory  bar  on 
management  interlocks  pursuant  to  the 
Depository  Institutions  Management 
Interlocks  Act  (12  U.S.C.  3207)  and  the 
FDI  Act  (12  U.S.C.  1823(k))  would 
continue  to  be  contained  in  part  348  of 
this  chapter  (12  CFR  part  348).  After 
further  consideration,  and  in  the  interest 
of  placing  all  of  the  application 
procedures  in  part  303  to  the  greatest 
extent  possible,  the  FDIC  has  decided  to 
move  the  procedural  requirements  and 
delegation  of  authority  for  filings  for 
management  official  interlocks  from 
part  348  to  part  303.  Such  filing 
requirements  are  now  found  in  new 
§  303.250  and  the  remainder  of  the 
subpart  has  been  renumbered  in  light  of 
this  additional  provision.  The  inclusion 
of  these  filing  procedures  is  considered 
a  technical  change  by  the  FDIC.  No 
substantive  changes  have  been  made  to 
these  procedures. 

The  FDIC  and  other  federal  banking 
agencies  are  engaged  in  a  rulemaking  to 
amend  their  respective  management 
official  interlocks  regulations  to 
conform  to  recent  statutory  changes, 
modernize  and  clarify  rules,  and  reduce 
unnecessary  regulatory  burden  where 
feasible.  Once  this  rulemaking  is 
completed,  the  applications  procedures 
and  delegations  of  authority  for 
management  official  interlocks  will  be 
revised  to  bring  them  into  conformity 
with  the  amended  interlocks 
regulations.  This  will  be  done 
subsequent  to  this  part  303  rulemaking 
by  means  of  a  final  rule  without  notice 
and  comment  since  such  changes  are 
purely  technical  in  nature. 

Reduce  or  retire  capital  stock  or 
capital  debt  instruments.  Section 
303.241  reorganized  and  clarified 
procedures  for  applications  to  reduce  or 
retire  capital  stock,  notes  or  debentures 


pursuant  to  section  18(i)(l)  of  the  FDI 
Act  (12  U.S.C.  1828(i)(l)).  The  FDIC 
received  one  comment  specifically  with 
regard  to  the  expedited  review 
procedures  for  these  types  of 
applications.  The  commenter  supported 
the  eligibility  of  these  types  of 
applications  for  expedited  procedures. 
The  FDIC  is  adopting  this  section  as 
proposed. 

Exercise  of  trust  powers.  The  FDIC 
proposed  to  amend  part  303  to  create  a 
new  section  relating  to  trust 
applications  that  brings  together  all  the 
trust  application  procedures  as  well  as 
the  related  delegations  of  authority  into 
one  centralized  location.  The  FDIC 
received  one  comment  regarding  this 
section  which  supported  the  eligibility 
of  trust  applications  for  expedited 
procedures.  The  FDIC  is  adopting  this 
section  as  proposed. 

Brokered  deposit  waivers.  The 
proposal  reorganized  the  regulations 
regarding  applications  to  accept 
brokered  deposits  by  adequately 
capitalized  insured  depository 
institutions.  In  the  proposal,  the 
application  procedures  were  placed  in 
§  303.243  and  the  substantive  rules 
regarding  the  acceptance  of  brokered 
deposits  remained  in  §  337.6.  The 
proposal  retained  expedited  processing 
for  brokered  deposit  waivers  yet 
modified  it  to  parallel  the  requirements 
for  an  "eligible  depository  institution" 
in  §  303. 2(r).  with  the  exception  of  the 
well-capitalized  criteria.  The  FDIC 
received  no  specific  comments  on  this 
section  and  is  adopting  the  section  as 
proposed. 

Golden  parachutes  and  severance 
plan  payments.  The  proposal  revised 
the  regulatorv-  provisions  regarding 
applications  to  make  excess 
nondiscriminatory  severance  plan 
payments  and  golden  parachute 
payments  by  insured  depository 
institutions  or  depository  institution 
holding  companies.  TheFDlC's 
regulations  with  respect  to  such 
payments  are  codified  at  part  359  The 
FDIC  received  no  specific  comment  on 
the  proposed  changes  and  is  adopting 
the  section  as  proposed,  with  minor 
technical  changes. 

Waiver  of  liability  for  commonly 
controlled  depositor^'  institutions. 
Proposed  §  303.245  provided 
application  procedures  for  an  insured 
depository  institution  to  request  a 
waiver  of  liabilitv  pursuant  to  section 
5(e)  of  the  FDI  Act  (12  U.S.C.  1815(e)). 
These  procedures  were  part  of  the 
FDIC's  Statement  of  Policy  Regarding 
Liability  of  Commonly  Controlled 
Depository  Institutions,  which  provided 
guidance  to  the  industry  as  to  the 
manner  in  which  the  FDIC  will 


administer  the  provisions  of  section  5(e) 
of  the  FDI  Act.  The  FDIC  received  no 
specific  comments  on  this  section  and  is 
adopting  the  section  as  proposed. 
The  statement  of  policy  is  being 
revised  elsewhere  in  today's  Federal 
Register  to  remove  these  procedures  for 
requesting  a  conditional  waiver  of  the 
cross-guaranty  liability  from  the 
statement  of  policy  and  to  indicate  that 
they  may  be  found  in  §  303.245. 

Insurance  fund  conversions.  The 
proposal  revised  regulations  regarding 
filings  for  insurance  fund  conversions  at 
§  303.246  to  reformat  the  filing 
requirements  and  delete  references  to 
and  procedures  regcU-ding  insurance 
fund  conversions  qualifving  as 
exceptions  to  the  insurance  fund 
conversion  moratorium  imposed  in 
section  5(d)  of  the  FDI  Act  (12  U.S.C. 
1815(d)(2)(A)(ii)).  The  FDIC  received  no 
specific  comments  on  this  section  and  is 
adopting  the  section  as  proposed 
Conversion  with  diminution  of 
capital.  Section  303.247  of  the  proposal 
reorganized  and  clarified  filing 
procedures  pursuant  to  section  18(i)(2) 
of  the  FDI  Act  (12  U.S.C.  1828(i)(2))  to 
convert  from  an  insured  federal 
depository  institution  to  a  state 
nonmember  bank  where  the  capital 
stock  or  surplus  of  the  resulting  bank 
will  be  less  than  the  capital  stock  or 
surplus,  respectively,  of  the  converting 
institution  at  the  time  of  the 
shareholder's  meeting  approving  such 
conversion.  The  FDIC  received  no 
specific  comments  on  the  section  and  is 
adopting  the  section  as  proposed 

Contmue  or  resume  status  as  an 
insured  institution  following 
termination  under  section  8  of  the  FDI 
Act.  Proposed  §  303.248  pertains  to 
applications  by  depository  institutions 
for  permission  to  continue  or  resume 
their  insured  status  after  termination  of 
insurance  under  section  8  of  the  FDI  Act 
(12  U.S.C.  1818).  This  section  covers 
institutions  whose  deposit  insurance 
continues  in  effect  for  any  purpose  or 
for  any  length  of  time  under  the  terms 
of  FDIC  orders  terminating  deposit 
insurance.  However,  it  does  not  cover 
any  operating  non-insured  depository 
institutions  which  were  previously 
insured  by  the  FDIC  or  any  non-insured, 
non-operating  depository  institutions 
whose  charters  have  not  been 
surrendered  or  revoked.  Institutions  not 
covered  by  this  section  are  required  to 
file  de  novo  applications  for  FDIC 
insurance.  The  FDIC  received  no 
specific  comments  on  this  section  and  is 
adopting  the  section  as  proposed. 

Truth  in  Lending  At  t— Relief  from 
reimbursement.  Propos.'d  §  303.249 
established  procedures  for  an  initial 
request  for  relief  from  reimbursement 
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pursuant  to  the  Truth  in  Lending  Act 
(15  U.S.C.  1601  etseq.)  and  Regulation 
Z  (12  CFR  part  226)  (Truth  in  Lending). 
The  proposal  set  forth  new  procedures 
specifically  for  Truth  in  Lending  cases 
and  provided  that  applicants  may  file 
initial  requests  for  relief  within  60  days 
after  receipt  of  the  compliance  report  of 
examination  containing  the  request  to 
conduct  a  file  search  and  make 
restitution  to  affected  customers.  The 
proposal  provided  that  requests  for 
reconsideration  would  be  handled 
under  the  FDIC's  general  petition  for 
reconsideration  provision  located  at 
proposed  §  303.11(f).  Specifically,  the 
proposal  provided  that  if 
reconsideration  of  an  initial  denial  of  a 
request  for  relief  was  granted,  the  merits 
of  the  request  for  relief  would  have  been 
reconsidered  by  the  Board  of  Directors 
if  the  request  for  relief  was  originally 
denied  by  the  Director,  Deputy  Director 
or  associate  director  (DCA). 
Additionally,  if  the  request  for  relief 
was  originally  denied  by  a  regional 
director  or  deputy  regional  director,  the 
merits  of  the  request  for  relief  would 
have  been  reconsidered  by  the  Director 
or  Deputy  Director  (DCA). 

No  comments  were  received  regarding 
this  section. 

To  assist  applicants,  §  303.249(d)  of 
the  final  rule  provides  that  the  FDIC 
will  notify  the  applicant  in  writing  of  its 
determination  on  the  initial  request  for 
relief  within  60  days  of  the  FDIC's 
receipt  of  such  request.  The  FDIC  adopts 
this  section  as  proposed  with  this 
modification. 

Modifications  of  conditions.  The 
proposal  reorgemized  and  clarified  the 
procedures  for  requests  to  modify  a 
previously  issued  FDIC  approval  of  a 
filing.  A  new  criteria  for  exercise  of 
delegated  authority  by  DOS  officials  was 
added  requiring  Legal  Division 
consultation  to  modify  conditions  if 
Legal  Division  consultation  was 
required  in  connection  with  the  original 
filing.  In  the  final  regulation,  the  section 
has  been  redesignated  as  §  303.251  as  a 
result  of  an  addition  to  the  subpart  and 
the  necessity  to  renumber  certain 
sections.  The  FDIC  is  adopting  this 
section  as  proposed,  with  the  section 
number  modification. 

Extensions  of  time.  Proposed 
§  303.251  reorganized  and  clarified  the 
procedures  for  requests  seeking  an 
extension  of  time  to  fulfill  a  condition 
required  in  an  approval  issued  by  the 
FDIC.  or  to  consummate  a  transaction 
which  was  the  subject  of  an  approval  by 
the  FDIC. 

The  FDIC  is  making  two  changes  to 
this  section  in  the  final  regulation.  First, 
the  FDIC  is  revising  the  proposal  to 
make  clear  that  multiple  extensions  of 


time  will  be  allowed.  The  FDIC  does  not 
believe  it  is  necessary  to  specify  the 
exact  number  of  extensions  rather,  the 
final  regulation  provides  that  an 
extension  of  time  may  not  exceed  one 
year;  however,  more  than  one  extension 
may  be  granted  regarding  a  particular 
filing.  Second  the  FDIC  has  changed  the 
section  designation  to  §  303.252  as  a 
result  of  an  addition  to  the  subpart 
resulting  in  the  necessity  to  renumber 
certain  sections.  The  FDIC  is  adopting 
this  section  with  the  above-stated 
modifications. 

iV.  Subpart  N — Enforcement  Delegations 

Proposed  subpart  N  contained  several 
changes  to  the  FDIC's  enforcement 
delegations  of  authority,  which  are 
discussed  in  detail  in  the  proposal  (62 
FR  52827.  October  7.  1997).  No 
comments  were  received  on  the 
proposed  subpart,  therefore  the  FDIC 
adopts  the  subpart  as  proposed,  with 
certain  minor  technical  revisions  to 
conform  the  language  delegating 
authority  with  the  delegations  of 
authority  in  other  subparts  of  this  part 
303.  and  the  following  clarifications. 

Civil  money  penalties.  Proposed 
§  303.269  provided  delegation  of 
authority,  with  one  exception,  to  the 
Director  and  Deputy  Director  (DOS)  and 
the  Director  and  Deputy  Director  (DCA) 
to  issue  final  orders  to  pay  civil  money 
penalties,  whether  or  not  a  notice  of 
charges  has  been  issued  in  a  case.  The 
one  exception  was  to  delegate  to  the 
Ceneral  Counsel  the  authority  to  levy 
and  enforce  civil  money  penalties  for 
the  late,  inaccurate,  false  or  misleading 
filing  of  Reports  of  Condition  and 
Income,  Home  Mortgage  Disclosure  Act 
Reports,  CRA  reports  [see  12  CFR 
345.42),  and  all  other  required  reports. 
This  exception  has  been  deleted  in  the 
final  regulation  as  the  Board  believes 
that  such  delegation  to  the  General 
Counsel  is  not  consistent  with  the  other 
delegations  and  that  the  decision  to 
issue  such  orders  should  be  vested  in 
the  Directors  and  Deputy  Director  (DOS 
or  DCA)  with  the  concurrence  of  the 
General  Counsel. 

Acceptance  of  wriffen  agreements. 
Proposed  §  303.274  continued  in  effect 
FDIC  delegations  of  authority  to  accept 
written  agreements  in  lieu  of  orders  to 
terminate  deposit  insurance  and  to  issue 
cease-and-desist  orders  under  sections 
8(a)  and  (b)  of  theFDI  Act  (12  U.S.C. 
181B(a)  and  (b)).  Proposed  §  303.274(c) 
added  a  new  provision  giving  authority 
to  the  Director  and  Deputy  Director 
(DOS  and  DCA)  and,  where  confirmed 
in  writing  by  the  appropriate  Director, 
to  an  associate  director,  or  to  the 
appropriate  regional  director  or  deputy 
regional  director  to  enter  into  written 


agreements  with  insured  institutions 
and  institution-affiliated  parties  that 
contain  conditions  precedent  to  FDIC's 
nonobjection  to  a  fihng.  A  clarification    _ 
has  been  added  to  the  final  regulation 
providing  that  an  insured  institution 
will  not  be  disqualified  from  being 
treated  as  "well-capitalized"  for  prompt 
corrective  action  purposes  because  of 
having  entered  into  a  written  agreement 
with  the  FDIC  or  its  primary  federal 
regulator  in  conjunction  with  a  filing 
unless  the  written  agreement  expressly 
states  to  the  contrary. 

Modification  and  termination  of 
section  8(ej  prohibition  orders. 
Proposed,  §  303.275(e)  authorized 
modification  or  termination  of  orders 
issued  under  section  8(e)  of  the  Act  (12 
U.S.C.  1818(e))  if  a  respondent 
established  any  one  of  the  three  factors 
listed  in  §  303.275(e).  The  use  of  the 
word  "or"  rather  than  "and"  in 
paragraph  (2)  was  a  clerical  error  and 
has  been  corrected  in  the  final 
regulation. 

V.  Other  Regulatory  Changes 

A.  Part  333 — Extension  of  Corporate 
Powers 

The  FDIC  is  making  technical 
revisions  to  §  333.4  which  governs  the 
substantive  requirements  for 
conversions  of  insured  mutual  state 
savings  banks  to  the  stock  form  of 
ownership.  Paragraph  (b)  of  §  333.4  sets 
forth  the  procedural  requirements  for 
requesting  any  waiver  from  compliance 
with  the  requirement  of  §  333.4  due  to 
conflicts  with  state  law.  Paragraph  (b)  is 
deleted  from  §  333.4  and  moved  to 
§  303.162  with  two  changes.  The  first 
change  allows  an  institution  to  file  a 
written  request  for  waiver  of  compliance 
with  §  333.4  or  subpart  I  of  12  CFR  part 
303.  The  second  change  provides  two 
circumstances  for  which  a  waiver  may 
be  sought:  when  compliance  would  be 
in  conflict  with  state  law  or  for  any 
other  good  cause  shown.  Paragraphs 
(c)(4)(i)  and  (ii)  are  also  deleted  from 
§  333.4  because  they  are  now  included 
in  §  303.161,  which  sets  forth  the  filing 
procedures  and  the  specific  contents  of 
the  notice  of  intent  to  convert  to  stock 
form.  Paragraph  (c)(4)(i)  required  the 
submission  of  a  full  appraisal  report  on 
the  value  of  the  converting  bank  and  the 
pricing  of  the  stock  to  be  sold  in  the 
conversion.  This  requirement  is  now 
located  at  §  303.161(c)(6).  The 
requirements  in  §333.4(c)(4)(i)  fully 
describing  the  manner  in  which  an 
appraisal  must  be  prepared  have  been 
deleted  as  unnecessary  because  of  the 
banking  industry's  knowledge  of 
acceptable  valuation  practices.  In 
addition,  the  Office  of  Thrift 
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Supervision's  regulations  governing 
mutual  to  stock  conversions  set  forth  in 
detail  the  requirements  for  an 
acceptable  appraisal  at  12  CFR 
§  563b. 7(f),  and  may  be  used  as 
guidance  in  this  area.  Paragraph 
(c)(4)(ii)  required  the  submission  of  a 
business  plan  and  is  now  located  at 
§303.161.(3). 

B.  Part  337 — Unsafe  and  Unsound 
Banking  Practices 

As  part  of  the  FDIC's  effort  to  review 
and  streamline  its  regulations  pursuant 
to  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
[see  Pub.  L.  103-325,  108  Stat.  2160. 
section  337)  (CDRIA),  the  FDIC 
proposed  centralizing  virtually  all  filing 
procedures  in  part  303  of  this  chapter, 
including  filing  procedures  for  brokered 
deposit  waivers.  62  FR  52810,  October 
7.  1997.  Specifically,  the  proposal 
moved  the  procedures  for  an  adequately 
capitalized  insured  depository 
institution  to  obtain  a  waiver  of  the 
restrictions  on  accepting  or  renewing 
brokered  deposits  from  §  337.6  (12  CFR 
part  337)  to  §  303.243  (12  CFR  part  303). 
At  the  same  time,  technical 
amendments  were  proposed  to  part  337 
to  reflect  these  changes  and  to  reflect 
certain  changes  in  the  statutory 
definition  of  "deposit  broker"  as  a  result 
of  the  CDRIA.  Under  the  proposal,  the 
amended  statutory  language  was 
incorporated  in  the  FDIC's  regulatory 
definition  of  "deposit  broker"  at 
§  337.6(a)(5)(iii).  The  FDIC  received  no 
comments  on  these  changes  and  is. 
therefore,  adopting  part  337  as 
proposed. 

C.  Part  341 — Begistration  of  Transfer 
Agents 

The  FDIC  proposed  to  place  in  a  new 
§  341.7  certain  delegations  of  authority 
to  the  DOS  regarding  the  registration  of 
transfer  agents  subject  to  section 
17A(c)(l)  of  the  Securities  Exchange  Act 
of  1934  (15  U.S.C.  78q-l(c)(l)) 
(Exchange  Act).  62  FR  52867,  October  9. 
1997.  In  its  proposed  §  341.7,  authoritv 
is  delegated  to  DOS  to  act  on  disclosure 
matters  regarding  Sections  17  and  17A 
of  the  Exchange  Act.  However,  the  FDIC 
proposed  that  the  Board  of  Directors 
retain  its  authority  to  act  on  disclosure 
matters  when  such  matters  involve 
exemptions  from  registration 
requirements  pursuant  to  section 
17A(c)(l)  of  the  Exchange  Act.  No 
comments  were  received  on  proposed 
§  341.7,  and  the  FDIC  adopts  this 
section  as  proposed. 

D.  Part  346~Foreign  Banks 

The  FDIC  proposed  to  relocate,  from 
§  303.8(f)  of  the  current  rule  to  §346.19. 


a  delegation  of  authority  for  DOS  to 
accept  the  pledge  agreements  by  which 
insured  branches  of  foreign  banks 
pledge  assets  for  the  benefit  of  the  FDIC. 
The  FDIC  received  no  public  comments 
on  the  proposal.  On  April  8.  1998.  the 
FDIC  published  a  final  rule 
consolidating  three  parts  of  the  FDIC's 
rules  on  international  operations, 
including  part  346,  into  a  single  part 
347.  63  FR  17056.  April  8,  1998.  Section 
347.210  of  the  new  rule  contains  the 
delegation  in  question,  so  the  proposal 
to  relocate  §  303.8(f)  is  no  longer 
necessary. 

£".  Part  347 — International  Bonking 

As  discussed  in  connection  with 
subpart  J,  the  FDIC  is  transferring  four 
application  procedures  presentlv 
contained  in  part  347  to  subpart  J  of  part 
303.  The  amendments  in  this 
rulemaking  delete  the  interim 
application  procedures  from  part  347. 

F.  Part  348— Management  Official 
Interlocks 

The  FDIC  proposed  to  place  certain 
delegations  of  authority  to  DOS  related 
to  management  official  interlocks  in  12 
CFR  part  348,  as  a  result  of  the  changes 
to  be  made  in  12  CFR  part  303.  62  FR 
52867,  October  7.  1997.  The  FDIC 
received  no  public  comment  on  the 
proposal.  The  FDIC  has  determined, 
however,  to  place  the  proposed 
delegations  in  subpart  M  of  part  303. 
rather  than  part  348.  as  part  of  new- 
filing  procedures  for  requesting  an 
exemption  from  the  statutory  bar  on 
management  interlocks.  The  delegation 
of  authoritv  is  now  contained  in 
§  303.250(f). 

G.  Part  359 — Golden  Parachute  and 
Indemnification  Payments 

Part  359  contains  the  rules  regarding 
the  making  of  excess  nondiscriminatory- 
severance  plan  payments  and  golden 
parachute  payments  by  insured 
depository  institutions  or  depositor}' 
institution  holding  companies.  The' 
proposal  contemplated  amending  12 
CFR  part  359  by  moving  information 
regardmg  filing  instructions  from 
§  359.6  to  §  303.244  and  providing 
appropriate  cross  references.  In 
addition,  the  proposal  provided  a  listing 
of  application  contents.  These  elements 
were  expanded  in  the  proposal  to  assist 
an  applicant  in  preparing  a  complete 
filing.  No  comments  were  received  on 
these  technical  amendments  and  the 
FDIC  adopts  this  section  as  proposed. 

VI.  Regulatorv  Text  Deleted  From  Part 
303 

As  a  result  of  the  comprehensive 
revision  of  part  303,  a  number  of 


provisions  currently  found  in  part  303 
are  not  being  included  in  the  final  part 
303  because  these  matters  are  covered 
elsewhere  or  are  no  longer  needed. 
Those  items  are  summarized  below: 

Section  303. 2ic}— Special  procedures 
for  remote  sen-ice  facilities.  Notice 
procedures  for  remote  service  facilities, 
along  with  related  delegations  of 
authority  and  the  definition  of  "remote 
service  facility"  have  been  deleted 
because  EGRPR.^  excludes  such 
facilities  from  the  definition  of  a  branch. 
Section  303.  ll(cj— Bequest  for  revjew. 
This  section  merely  stated  that  an 
aggrieved  party  may  request  the  Board 
of  Directors  to  review  any  action  taken 
under  authority  delegated  under  the 
former  §§  303  7.  303.8.  and  303.9. 
Numerous  avenues  now  e,\ist  for  appeal, 
such  as  those  found  under  new 
§303.1 1(f)  (Appeals  and  requests  for 
reconsideration)  and  part  308  (Uniform 
Rules  of  Practice  and  Procedure).  Broad 
authority  to  challenge  delegations  of 
authority  is  unnecessary  and  is  not  in 
keeping  with  the  Board's  recent 
resolution  on  delegations  of  authoritv 
which  has  been  codified  in  part  in 
§  303.12  (General  rules  governing 
delegations  of  authoritv). 

Section  303.12— OMB  control  number 
assigned  pursuant  to  the  Paperwork 
Beduction  Act  This  section  is  deleted  in 
its  entirety  because  this  same  materia! 
also  appears  in  §  304.7.  Displav  of 
control  numbers,  of  this  chapter. 

Several  delegations  of  authoritv  are 
also  being  eliminated: 

Section  303.81b} — Disclosure  laws  and 
regulations.  The  delegations  related  to 
part  335  (Securities  of  nonmember 
insured  banks]  are  now  contained  in 
part  335  of  this  chapter.  The  delegations 
to  administer  part  341  (Registration  of 
Securities  Transfer  Agents)  are  moved  to 
part  341  of  this  chapter. 

Section  303. 81  cl— Security  devices 
and  procedures  and  bank  senice 
arrangements.  This  delegation  was  to 
administer  the  provisions  of  part  326 
(Minimum  Security  Devices  and 
Procedures)  There  are  no  longer  any 
application  procedures  related  to  part 
326.  so  therefore  no  delegations  of 
authority  are  required. 

Section  303.8(d)— In  emergencies. 
This  was  a  delegation  to  staff  to  manage 
the  FDIC's  affairs  in  the  event  an  enemv 
attack  renders  the  Board  of  Directors 
unable  to  perform  its  normal 
management  functions.  The  Board  has 
determined  that  no  such  delegation  is 
necessary  and  has  deleted  the  provision. 

Section  303. 8lh)— Application  or 
notices  for  membership  or  resumption 
of  business.  This  delegation  permitted 
DOS  officials  to  provide  comments  to 
other  federal  regulators  on  applications 
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or  notices  for  membership  in  the 
Federal  Reserve  System,  or  for 
conversion  of  a  state  bank  to  a  national 
bank.  This  delegation  is  being  deleted  as 
unnecessarv. 

Section  303. 8(i)— Depository- 
Institutions  Disaster  Relief  Act  of  1992 
(DIDRA).  The  provisions  of  DIDRA  that 
were  the  subject  of  these  delegations 
have  expired  and  thus  the  delegations 
are  removed. 

VII.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq  ] 
the  FDIC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  Office  of 
Management  and  Budget  ("OMB") 
control  number. 

Collections  approved  as  part  of  the 
Part  303  proposed  rule.  The  proposed 
rule  invited  public  comment  on  two 
collections  of  information  contained 
that  were  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  The  first  collection  is  located  in 
Subpart  C  (Establishment  and 
Relocation  of  Domestic  Branches  and 
Offices)  of  the  regulation  which  sets 
forth  the  application  requirements  and 
procedures  for  insured  state  nonmember 
banks  to  establish  a  branch,  relocate  a 
main  office,  and  relocate  a  branch 
subject  to  the  approval  by  the  FDIC.  The 
information  collected  is  used  by  the 
FDIC  to  evaluate  the  factors  required  by 
statute  and  to  determine  whether  to 
grant  consent.  No  public  comment  was 
received  about  this  collection.  OMB 
approved  this  collection  under  control 
number  3064—0070  through  November 
30,  2000.  The  second  collection  is 
located  in  Subpart  M  (Other  filings). 
Section  303.242  (Exercise  of  trust 
powers)  which  sets  forth  the  application 
procedures  relating  to  the  FDIC's 
approval  to  exercise  trust  powers.  Each 
application  submitted  by  a  bank  is 
evaluated  by  the  FDIC  to  verify  the 
qualifications  of  bank  management  to 
administer  a  trust  department  to  ensure 
that  the  bank's  financial  condition  will 
not  be  jeopardized  as  a  result  of  trust 
operations.  No  public  comment  was 
received  about  this  collection.  OMB 
approved  this  collection  under  control 
number  3064-0025  through  November 
30,  2000. 

Other  Collections  of  Information.  The 
final  part  303  also  addresses  other 
collections  of  information  for  which 
public  comment  and  OMB  approval 
were  sought  separate  from  the  part  303 
notice  of  proposed  rulemaking 
discussed  above.  Nothing  in  the  final 
part  303  is  intended  to  change  any  of 
these  collections.  Specifically,  Subpart 


B  (Deposit  Insurance)  addresses  a 
collection  approved  by  OMB  under 
control  number  3064-0001  which 
expires  on  July  31,  2000.  Subpart  D 
(Merger  Transactions)  addresses  a 
collection  approved  by  OMB  under 
control  number  3064-0015  which 
expires  on  September  30,  1998.  The 
merger  application  collection  was  the 
subject  of  an  interagency  solicitation  of 
public  comment  concerning  the  PRA 
aspects  of  a  single,  interagency  form  for 
affiliated  and  nonaffiliated  merger 
transactions.  63  Fed.  Reg.  3182  (Jan.  21, 
1998)  and  was  submitted  to  OMB  for 
review  and  further  public  comment. 
Subpart  E  (Change  in  Bank  Control) 
addresses  a  collection  approved  by 
OMB  under  control  number  3064^019 
which  expires  on  January  31.  2000. 
Subpart  F  (Change  of  Director  or  Senior 
E.xecutive  Officer)  addres.ses  a  collection 
approved  by  OMB  under  control 
number  3064-0097  which  expires  on 
January  31,  2000.  Subpart  G  (Activities 
and  Investments  of  Insured  State 
Banks),  addresses  a  collection  approved 
bv  OMB  under  control  number  3064- 
0111,  and  Subpart  H  (Filings  by  Savings 
Associations),  addresses  a  collection 
approved  under  control  number  3064- 
0104,  both  of  which  expire  on 
November  30.  2000. 

Subpart  I  (Mutual-to-Stock 
Conversions)  addresses  a  collection 
approved  by  OMB  under  control 
number  3064-0117  which  expires  on 
July  31.  2000.  Subpart  J  (International 
Banking)  addresses  two  collections 
approved  by  OMB  under  control 
numbers  3064-0114  and  3064-0125, 
both  of  which  expire  on  July  31,  2000. 
Subpart  K  (Prompt  Corrective  Action) 
addresses  a  collection  approved  by 
OMB  under  control  number  3064-0115 
which  expires  on  July  31,  1999.  Subpart 
L  (Section  19  of  the  FDIC  Act— Consent 
to  service  of  persons  convicted  of 
certain  criminal  offenses)  addresses  a 
collection  approved  by  OMB  under 
control  number  3064-0018  which 
expires  on  July  31,  2000.  Subpart  M 
(Other  Filings)  §303.241  (Reduce  or 
retire  capital  stock  or  capital  debt 
instruments)  addresses  a  collection 
approved  by  OMB  under  control 
number  3064-0079  which  expires  on 
November  30,  2000,  Subpart  M  (Other 
Filings)  §303.243  (Brokered  deposits) 
addresses  a  collection  approved  by 
OMB  under  control  number  3064-0099 
which  expires  on  August  31,  1998. 

Modification  of  collection:  Title  of  the 
collection:  The  rule  will  modify  an 
information  collection  previously 
approved  by  OMB  titled  "Foreign 
Branching  and  Investment  by  Insured 
State  Nonmember  Banks"  under  control 
number  3064-0125. 


Summary-  of  the  collection:  The 
collection  consists  of  applications  for 
establishing  or  closing  a  foreign  branch, 
acquiring  stock  of  a  foreign  organization 
and  records  and  reports  which  a  state 
nonmember  bank  must  maintain  after  it 
has  established  a  foreign  branch  or 
organization. 

Need  and  use  of  the  information:  The 
FDIC  needs  the  additional  information 
required  by  this  change,  to  better  assess 
the  condition,  management,  and  risk  to 
the  fund  posed  by  institutions  involved 
in  operating  foreign  organizations,  and 
also  for  use  in  connection  with 
authorizing  other  institutions  to  conduct 
such  operations  under  section  18(1)  of 
the  FDI  Act  (12  U.S.C.  1828(1)). 

Changes  to  the  collection:  The  rule 
will  modify  the  collection  by  adding,  at 
§  303.183(d),  a  requirement  that,  if  an 
insured  state  nonmember  bank  holding 
50  percent  or  more  of  the  voting  equity 
interests  of  a  foreign  organization  or 
otherwise  controlling  the  foreign 
organization  divests  itself  of  such 
ovkTiership  or  control,  the  insured  state 
nonmember  bank  shall  file  a  notice,  in 
the  form  of  a  letter,  including  the  name, 
location,  and  date  of  divestiture  of  the 
foreign  organization,  with  the 
appropriate  DOS  regional  director  no 
later  than  30  days  after  the  divestiture. 

Respondents:  State  nonmember 
banks. 

Estimated  annual  burden: 
Frequency  of  response:  Occasional. 
Number  of  responses:  2. 
Average  number  of  hours  to  prepare 
a  response:  1. 

Total  annual  burden:  2. 
With  respect  to  this  modification  of  a 
collection,  comment  is  solicited  on: 

(i)  VVhethfir  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(iii)  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

(iv)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

The  collection  of  information 
contained  at  §  303.183(d)  of  the  final 
rule  and  described  above  has  been 
submitted  to  OMB  for  review. 
Comments  on  the  collection  of 
information  should  be  sent  to  the  desk 
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officer  for  the  FDIC:  Alexander  T.  Hunt, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3208,  Washington,  DC  20503. 
Copies  of  comments  should  also  be  sent 
to:  Steven  F.  Hanft,  FDIC  Clearance 
Officer,  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation.  550  17th  Street,  NVV, 
Washington,  DC  20429,  (202)  898-3907. 
Comments  may  be  hand-delivered  to  the 
guard  station  at  the  rear  of  the  17th 
Street  building  (located  on  F  Street)  on 
business  days  between  7:00  a.m.  and 
5:00  p.m.  [Fax  number  (202)  898-3838: 
Internet  address: 

COMMENTS@FDIC.GOV].  OMB  will 
make  a  decision  concerning  the  change 
in  the  information  collection  between 
30  and  60  days  after  the  publication  of 
this  document  in  the  Federal  Register. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of  this 
pubhcation.  Unless  the  FDIC  publishes 
a  notice  to  the  contrary,  the  public  may 
assume  that  the  change  in  the  collection 
was  approved  within  60  days  of  this 
publication. 

Ongoing  review.  Public  comment  and 
OMB  review  of  all  collections  contained 
in  part  303  will  occur  as  part  of  the 
regular  cycle  of  review  under  the  PRA. 


Nonetheless,  the  FDIC  welcomes 
comment  about  the  PRA  aspects  of  this 
regulation.  Comment  specifically  about 
PRA  related  issues  should  identifv  the 
Paperwork  Reduction  Act  and  any 
particular  subpart  and/or  collection  for 
which  consideration  is  desired.  Such 
comments  should  be  sent  to  Steven  F. 
Hanft  (FDIC)  at  the  above  address. 

VIII.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1966 
(SBREFA)  (Title  II,  Pub.  L.  104-11) 
provides  generally  for  agencies  to  report 
rules  to  Congress  for  review.  The 
reporting  requirement  is  triggered  when 
a  federal  agency  issues  a  final  rule. 
Accordingly,  the  FDIC  will  file  the 
appropriate  reports  with  Congress  as 
required  by  SBREFA. 

The  Office  of  Management  and  Budget 
has  determined  that  this  final  revision 
of  part  303  does  not  constitute  a  "major 
rule"  as  defined  by  SBREFA. 

IX.  Regulatory  Flexibility  Act 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  (RFA)  it  is  hereby  certified 
that  this  final  rule  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 

X.  Derivation  Table 


Accordingly,  a  final  regulatorv 
flexibility  analysis  is  not  required.  This 
regulation  will  reduce  the  regulator^' 
burden  on  the  financial  instuutiuns  to 
which  this  rule  applies,  regardless  of 
size,  by  consolidating,  simplifving  and 
clarifying  existing  regulatorv 
requirements.  This  regulation  will  not 
increase  the  burden  on  such 
institutions. 

The  FDIC  prepared  and  published  an 
initial  regulatory  flexibility  analysis 
(IRFA)  pursuant  to  Section  603  of  the 
RFA  as  part  of  the  proposed  rulemaking. 
In  that  analysis  the  FDIC  estimated  the 
number  of  small  entities  to  be  affected 
by  the  proposal  and  stated  its  belief  that 
any  economic  impact  on  such  small 
entities  would  be  beneficial  because  the 
rule  serves  to  reduce  regulator\'  burden. 
The  proposal  specifically  sought 
comment  on  that  belief.  No  comments 
received  addressed  the  initial  regulatory- 
analysis.  As  discussed  in  the 
"Supplementary  Information"  section  to 
this  rule,  many  of  the  commenters 
supported  the  provisions  of  this  rule 
which  streamline  the  application 
process  and  make  it  less  burdensome  for 
the  regulated  financial  institutions.  The 
FDIC  has  carefully  considered  all 
comments  received  and  adopts  the  final 
rule  without  amendments  that  would 
change  the  belief  stated  in  the  IRFA. 
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303.7(d)(3)  .... 
303.7(b)(4)  .... 
303.10(b)(2)  .. 
303.2  


303.2(a)(footnote  2) 
303.2(a)   


303.2(a) 


303.6(f)(1)  

303.69(f)(3), (4) 
303, 6(f)(2)  


No  change. 

No  change. 

No  change. 

No  change. 

No  change. 

No  change. 

No  change. 

Revised. 

Revised. 

Revised. 

Added. 

Added. 

Revised. 

Revised. 

Revised. 

Added. 

Revised. 

Revised. 

Revised. 

Added. 

Revised. 

No  change. 

Added. 

Added. 

Revised. 

Added. 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Added. 

Added. 

Added. 

Added. 

Revised. 

Added. 

Revised. 

Added. 

Revised. 

Revised. 

No  change. 

Added. 

Added. 

No  change. 

Added. 

Revised. 

Revised. 

Added. 

Revised. 

No  change. 

Added. 

Added. 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Added. 

Revised. 

No  change. 

Added. 

Revised. 

Added. 

Revised. 

Revised. 

Revised. 
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Revised  provision 


Original  provision 


comments 


303.45(a).(b).(c) 
303.46(a), (b),(c) 

303.60  

303.61(a)  

(b)  

(c)  

(d)  

(e) 


303.7(a) 


303.3(a), (b)  ,. 
303.7(0(1  )(v) 
303.7(0(1  )(v) 
303.3(d)   


303.62(a) 

(b)  

303.63(a) 
(b)  


303.3 


(c)  

(d)  

303.64  

303.65  

303.66(a)(1) 
(2),(3)   

(b)  

(c)  

(d)  

(e)  


303.3(a), (e) 
303.3(a)   


303.3(d) 


303.6(0(1), (3) 
303.7(b), (0  .... 


(0  

(g) 

303.67  .... 
303.80  .... 
303.81(a) 
(b)  


303.7(b)   

303.7(b)(2), (5)  

303.7(0(1  )(v), (VI)  

303.10(b)(1)(i),(iii),(iv) 

303.7(b)(3)   

303.8(e)    

303, 10(b)(1)  


303.4(a) 


(c)  

(d)  

303.82(a) 
(b)  


303.4(a)  (footnote  3) 
303.4(a)  (footnote  4) 


Added 

Revised. 

Added 

Revised. 

Revised 

Revised, 

Revised. 

Added, 

Revised 

Added, 

Revised, 

Revised. 

Added. 

Revised. 

Added 

Revised 

Revised 

Added 

Revised 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Aoded, 

Revised. 

Added 

No  Change 


No 


change 


(c)  

(d).  (e)  

303.83(a)(1)  thru  (b)(1) 

(b)(2),  (3)  

303.84(a)  

(b)  


303.4(a) 


303.4(a) 
303.4(c) 


303.85  

303.86(a)(1). 

(a)(3)  

(a)(4),  (5)  .... 

(a)(6)  

303.87  

303.100  

303.101(a)  .. 
(b)  


303.4(b)(1) 
303.4(b)(5) 


(2)  3G3.4(b)(2)(i) 


303.4(b)(3)(ii) 
303.4(b)(6)  .... 
303, 7(c)  


(C)  

303.102(a), 

(c),  (d)   

303.103(a) 
(b)  


(b) 


(c)  

303.104  

303.140  

303.141    

303.142  

303.143  

303.144   

303.145  

303.146  

303.147  

303.148  

303.160  

303.161(a),  (b) 

303.161(c)  

303.161(d)  

303.161(e)  

303.161(0  

303.162  

303.163(a)  

303.163(b)  

303.163(c)  

303.163(d)  


303.14(a)(3) 
303.14(a)(4) 
303.14(b)  .... 
303.14(c)(2) 
303.14(c)(1) 
303.14(c)(4) 
303.T4(d)  .... 
303.14(e)   .... 


303.13(a) 

303.13(b) 

303.13(c) 

303.13(d) 

303.13(e) 

303.13(0 

303.13(g) 

303.13(h) 


303.15(a) 
303.15(b) 
303.15(c) 
303.15(d) 


303, 15(c)(1) 
303.15(c)(2) 
303.15(e)  ... 
303.15(e)   .... 


Added 

Revised, 

Added, 

Revised, 

Revised. 

Added 

Revised. 

No  change 

Added 

Revised, 

Added 

Revised. 

Revised. 

Revised. 

Added. 

Added, 

Revised. 

Revised, 

Revised, 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Added 

No  change 

No  change 

No  change 

No  change 

No  change 

No  change 

No  change. 

No  change 

Added 

Revised, 

Rev'ised, 

No  change 

No  change 

Added 

Added 

No  change 

No  change 

No  change 

No  change 
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Revised  provision 


303.163(e) 
303.163(0 
303.164  ... 
303.180  ... 


303.181  

303.182(a)  

303.182(b)  

303.182(c)  

303.182(d)  

303.182(e)  

303.183(a).  (b),  (c).  (d) 
303.183(e)  

303.184  

303.185  

303.186  

303.187  

303.200  

303.201  

303.202  

303.203  

303.204  

303.205  

303.206  

303.207  

303.208  , 

303.220  

303.221  

303222  

303.223  

303. 224(a). (b).(c),(d)  ... 


303.240  .... 
303.241(a) 

(b),(c),(d)  .. 
(e),(f).(g)  ... 


303.242(a) 
(b).(c).(d)  . 

(e).(f)  

(g).(h) 


303.243(a), (b),(c) 
(d),(e).(f)  

(g) 

!h)  


303. 244(a), (b).(c),(d), (6) 
(0  


303-245  

303, 246(a), (b),(c),(d) 
(e)  


(f)  

303.247  

303.248  

303.249  

303.250  

303.250(a),(b),(c),(d),(e) 
(h)  


303.251  (a), (b),(c),(d),(e) 
(f)  


303.252(a),(b),(c),(d).(e) 
(f)  


Original  provision 


303.15(f) 
303.15(g) 


303.2(a) 


347.3(a)  

303.7(a)  

303.5(d)   

303.7(f)(2)(ii)  

303.2,  303.6,  303.7 


346.6(b) 
346.101 


303.5(e)   

303.5(e)   

303.5(e)(1)  .... 
303.5(e)(2)  .... 
303.5(e)(3)  .... 
303.5(e)(4)  .... 
303.5(e)(5)  .... 
303.7(0(1  )(ix) 


303.7(e)   

303.10(b)(3) 


303.5(b) 


303.7(0(1  )(iii) 


303.9(a) 


303.260  

303.261  

303.262  

303.263  

303.264  

303.265  

303.266  

303.267  

303.268  

303.269  

303.270  

303.271  303.9(h) 

303.272  303.9(1) 

303.273  ;  303.9(k) 


303.5(b) 


303.7(a)(2)  . 
337.6(d), (e) 


337.6(c), (e)  

337.6(e).  303.7(0(1  )(viii) 

359  

303.7(g)    


303.5(a) 


303.7(0(4) 
303.3(c)  .... 
303.5(c)  .... 


303.7(0(1  )(vii),  303.7(0(2)(i) 


303.7(0(1 4)(iv) 


303.8(a) 


303.9(b) 
303.9(c) 
303.9(d) 
303.9(e) 
303.9(0 


303.9(g) 


comments 


No  change. 

No  change. 

Added. 

Added. 

Added. 

Added. 

Revised. 

Added. 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Added. 

Revised. 

Revised. 

Added. 

No  change. 

No  change. 

No  change. 

No  change. 

No  change. 

No  change. 

Revised. 

No  change. 

Added. 

Added. 

Added. 

Added. 

Revised. 

No  change. 

Added. 

Added. 

Revised. 

Added. 

No  change. 

Added. 

Revised. 

Added. 

No  change. 

No  change. 

Added. 

No  change. 

Revised. 

Revised. 

No  change. 

Added. 

Revised. 

Added. 

Revised. 

Revised. 

Revised. 

Added. 

Added. 

Added. 

Revised. 

Added. 

Revised. 

Added. 

No  change. 

Added. 

Revised. 

Added. 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Added. 

Revised. 

Added. 

Revised. 

Revise* 

Revised. 
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Revised  provision 


Original  provision 


com.Tients 


303.274  I  303.9(1)  .. 

303.275  I303.9(m) 

303.276  i  303.9(n) 


303.277 
03.278 


Revised. 

Revised. 

Revised 

303.9(0)  i  Revised. 

303.10(c)  Rev.sea. 


List  of  Subjects 

12  CFR  Part  303 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies),  Bank  deposit 
insurance.  Banks,  banking,  Bank  merger. 
Branching,  Foreign  branches.  Foreign 
investments.  Golden  parachute 
payments.  Insured  branches.  Interstate 
branching,  Reporting  and  recordkeeping 
requirements,  Savings  associations. 

12  CFR  Fart  333 

Banks,  banking,  Corporate  powers. 

12  CFR  Part  337 

Banks,  banking.  Reporting  and 
recordkeeping  requirements.  Savings 
associations.  Securities. 

12  CFR  Part  341 

Banks,  banking.  Reporting  and 
recordkeeping  requirements,  Securities. 

12  CFR  Part  347 

Authority  delegations  (Governmental 
agencies).  Bank  deposit  insurance. 
Banks,  banking.  Credit,  Foreign  banking. 
Foreign  investments,  Insured  branches. 
Investments,  Reporting  and 
recordkeeping  requirements.  United 
States  investments  abroad. 

12  CFR  Part  359 

Bank  deposit  insurance.  Banks, 
banking.  Golden  parachute  payments. 
Indemnity  payments. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  12 
U.S.C.  1819(a)(Tenth),  the  FDIC  Board 
of  Directors  hereby  amends  12  CFR 
chapter  III  as  follows: 

1.  Part  303  is  revised  to  read  as 
follows: 

PART  303— FILING  PROCEDURES 
AND  DELEGATIONS  OF  AUTHORITY 


Sec. 
303.0 


Scope. 


Subpart  A— Rules  of  General  Applicability 

Sec. 

303.1  Scope. 

303.2  Definitions. 

303.3  General  filing  procedures. 

303.4  Computation  of  time. 

303.5  Effect  of  Community  Reinvestment 
Act  performance  on  filings. 

303.6  Investigations  and  examinations. 

303.7  Public  notice  requirements. 


303.8  Pubhc  access  to  filing. 

303.9  Comments 

303.10  Hearings  and  other  meetings 

303.11  Decisions. 

303.12  General  rules  governing  delegations 
of  authority. 

303.13  Delegations  of  authority  to  officials 
in  the  Division  of  Supervision  and  the 
Division  of  Compliance  and  Consumer 
Affairs. 

Subpart  B — Deposit  Insurance 

303.20  Scope. 

303.21  Filing  procedures. 

303.22  Processing, 

303.23  Public  notice  requirements. 

303.24  Application  for  deposit  insurance 
for  an  interim  institution. 

303.25  Continuation  of  deposit  insurance 
upon  withdrawing  from  membership  in 
the  Federal  Reserve  System. 

303.26  Delegation  of  authoritv 

303.27  Authority  retained  by  the  FDIC  Board 
of  Directors. 

Subpart  C — Establishment  and  Relocation 
of  Domestic  Branches  and  Offices 

303.40  Scope. 

303.41  Definitions. 

303.42  Filing  procedures. 

303.43  Processing. 

303.44  Public  notice  requirements. 

303.45  Special  provisions. 

303.46  Delegation  of  authoritv. 

Subpart  D — Merger  Transactions 

303.60  Scope. 

303.61  Definitions 

303.62  Transactions  requiring  prior 
approval. 

303.63  Filing  procedures. 

303.64  Processing. 

303.65  Public  notice  requirements. 

303.66  Delegation  of  authority. 

303.67  Authority  retained  by  the  FDIC 
Board  of  Directors 

Subpart  E— Change  in  Bank  Control 

303.80  Scope. 

303.81  Definitions. 

303.82  Transactions  requiring  prior  notice. 

303.83  Transactions  not  requiring  prior 
notice. 

303.84  Filing  procedures 

303.85  Processing, 

303.86  Public  notice  requirements. 

303.87  Delegation  of  authority. 

Subpart  F —  Change  of  Director  or  Senior 
Executive  Officer 

303.100  Scope, 

303.101  Definitions. 

303.102  Filing  procedures  and  waiver  of 
prior  notice. 

303  103     Processing. 

303.104     Delegation  of  authority. 


Subpart  G — Activities  and  Investments  of 
Insured  State  Banks  [Reserved] 

Subpart  H — Filings  by  Savings 
Associations 

303.140  Scope 

303.141  Definitions. 

303.142  Engaging  other  than  as  an  agent  on 
behalf  of  customers  m  actuilies  not 
permissible  for  federal  savings 
associations 

303  143     Engaging  other  than  as  agent  on 
behalf  of  customers  in  activities 
authorized  for  federal  sa\  ings 
associations  but  to  an  extent  not  so 
authorized 

303.144  Equity  in\estments 

303.145  Corporate  debt  securities  not  of 
investment  grade. 

303  146     Notice  of  acquisition  or 

establishment  of  a  subsidiary  or  the 
conduct  of  new  activ  ities  through  a 
subsidiary 

303  147     .Notice  by  federal  savings 

associations  conducting  grandfathered 
activities. 

303.148     Delegation  of  au!horit\ 

Subpart  I — Mutual-to-Stock  Conversions 

303  160     Scope 

303,161      Filing  procedures, 

303  162     Waiver  from  compliance, 

303.163  Processing 

303.164  Delegation  of  authoritv. 

Subpart  J — International  Banking 

303.180  Scope 

303.181  Definitions 

303.182  Establishing,  moving  or  closing  a 
foreign  branch  of  a  state  nonmember 
bank.  §347,103, 

303-183     Investment  by  insured  state 
nonmember  banks  in  foreign 
organizations.  §  347,108 

303.184  Moving  an  insured  b.'-anch  of  a 
foreign  bank, 

303.185  .Mergers  transactions  involving 
foreign  banks  or  foreign  organizations. 

303  186     Exemptions  from  insurance 
requirement  for  a  stale  branch  of  a 
foreign  bank:  §  347,206, 

303,187     .■\ppro\al  for  an  insured  state 
branch  of  a  foreign  bank  to  conduct 
acti\ities  not  permissible  for  federal 
branches;  §  347  213  , 

Subpart  K — Prompt  Corrective  Action 

303.200  Scope 

303.201  Filing  procedures 

303.202  Processing 

303.203  .Applications  for  capital 
distribution. 

303-204     Applications  for  ai  quisitions. 

branching,  and  new  lii  es  of  business, 
303,205     Applications  for  Oonuses  and 

increased  compensation  for  senior 

e.xef:utive  officers 
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303.206     Application  for  payment  of 

principal  or  interest  on  subordinated 
debt. 

303  207  Restricted  activities  for  critically 
undercapitalized  institutions. 

303.208     Delegation  of  authority. 

Subpart  L — Section  19  of  the  FDI  Act 
(Consent  to  Service  of  Persons  Convicted 
of  Certain  Criminal  Offenses) 

303.220  Scope. 

303.221  Filing  procedures. 

303.222  Service  at  another  insured 
depository  institution. 

303.223  Applicant's  right  to  hearing 
following  denial. 

303.224  Delegation  of  authority. 

Subpart  M — Other  Filings 

303.240     General. 

303  241     Reduce  or  retire  capital  stock  or 
capital  debt  instruments. 

303.242  Exercise  of  trust  powers. 

303.243  Brokered  deposit  waivers. 

303.244  Golden  parachute  and  severance 
plan  payments. 

303.245  Waiver  of  liability  for  commonly 
controlled  depository  institutions. 

303.246  Insurance  fund  conversions. 

303.247  Conversion  with  diminution  of 
capital. 

303.248  Continue  or  resume  status  as  an 
insured  institution  following  termination 
under  section  8  of  the  FDI  Act. 

303.249  Truth  in  Lending  Act — relief  from 
reimbursement. 

303.250  Management  official  interlocks. 

303.251  Modification  of  conditions. 

303.252  Extension  of  time. 

Subpart  N — Enforcement  Delegations 

303.260  Scope. 

303.261  Issuance  of  notification  to  primary 
regulator  under  section  8(a)  of  the  FDI 
Act  (12  U.S.C.  1818(a)). 

303.262  Issuance  of  notice  of  intention  to 
terminate  insured  status  under  section 
8(a)  of  the  FDI  Act  (12  U.S.C.  1818(al) 

303.263  Cease-and-desist  actions  under 
section  8(b)  of  the  FDI  Act  (12  U.S.C. 
1818(b)). 

303.264  Temporary  cease-and-desist  orders 
under  section  8(c)  of  the  FDI  Act  (12 
U.S.C.  1818(c)). 

303.265  Removal  and  prohibition  actions 
under  section  8(e)  of  the  FDI  Act  (12 
U.S.C.  1818(e)). 

303.266  Suspension  and  removal  action 
under  section  8(g)  of  the  FDI  Act  (12 
U.S.C.  1818(g)). 

303.267  Termination  of  insured  status 
under  section  8(p)  of  the  FDI  Act  (12 
U.S.C.  1818(p)). 

303.268  Termination  of  insured  status 
under  section  8(q)  of  the  FDI  Act  (12 
U.S.C.  1818(q)). 

303.269  Civil  money  penalties. 

303.270  Notices  of  assessment  under 
section  5(e)  of  the  FDI  Act  (12  U.S.C. 
1815(e)). 

303.271  Prompt  corrective  action  directives 
and  capital  plans  under  section  38  of  the 
FDI  Act  (12  U.S.C.  18310)  and  part  325 
of  this  chapter. 

303.272  Investigations  under  section  10(c) 
of  the  FDI  Act  (12  U.S.C.  1820(c)). 


303.273  Unilateral  settlement  offers. 

303.274  Acceptance  of  written  agreements. 

303.275  Modifications  and  terminations  of 
enforcement  actions  and  orders. 

303.276  Enforcement  of  outstanding 
enforcement  orders. 

303.277  Compliance  plans  under  section  39 
of  the  FDI  Act  (12  U.S.C.  1831p-l) 
(standards  for  safety  and  soundness)  and 
part  308  of  this  chapter. 

303.278  Enforcement  matters  where 
authority  is  not  delegated. 

Authority:  12  U.S.C.  378,  1813.  1815.  1816, 
1817.  1818.  1819,  (Seventh  and  Tenth),  1820, 
1823,  1828.  1831e,  1831p-l,  1835a,  3104, 
3105.  3108;  3207;  15  U.S.C.  1601-1607. 

§303.0    Scope. 

(a)  This  part  describes  the  procedures 
to  be  followed  by  both  the  FDIC  and 
applicants  with  respect  to  applications, 
requests,  or  notices  (filings)  required  to 
be  filed  by  statute  or  regulation. 
Additional  details  concerning 
processing  are  e.xplained  in  related  FDIC 
statements  of  policy.  This  part  also  sets 
forth  delegations  of  authority  from  the 
FDIC's  Board  of  Directors  to  the 
Directors  of  the  Division  of  Supervision 
(DOS),  the  Division  of  Compliance  and 
Consumer  Affairs  (DCA),  the  General 
Counsel  of  the  Legal  Division,  the 
E,xecutive  Secretary,  and,  in  some  cases, 
their  designees  to  act  on  certain  filings 
and  enforcement  matters. 

(b)  Additional  application  procedures 
may  be  found  in  the  following  FDIC 
regulations: 

(1)  12  CFR  part  327 — Assessments 
(Request  for  review  of  assessment  risk 
classification); 

(2)  12  CFR  part  328— Advertisement 
of  Membership  (Application  for 
temporary  waiver  of  advertising 
requirements); 

(3)12  CFR  part  345— Community 
Reinvestment  (CRA  strategic  plans  and 
requests  for  designation  as  a  wholesale 
or  limited  purpose  institution); 

Subpart  A— Rules  of  General 
Applicability 

§  303.1    Scope. 

This  subpart  A  prescribes  the  general 
procedures  for  submitting  filings  to  the 
FDIC  which  are  required  by  statute  or 
regulation.  This  subpart  also  prescribes 
the  procedures  to  be  followed  by  the 
FDIC,  applicants  and  interested  parties 
during  the  process  of  considering  a 
filing,  including  public  notice  and 
comment.  This  subpart  explains  the 
availability  of  expedited  processing  for 
eligible  depository  institutions  (defined 
in  §  303. 2(r)).  Certain  terms  used 
throughout  this  part  are  also  defined  in 
this  subpart.  Finally,  this  subpart  sets 
forth  general  principles  governing 
delegations  of  authority  by  the  FDIC's 
Board  of  Directors. 


§303.2     Definitions. 

For  purposes  of  this  part: 

(a)  Act  or  FDI  Act  means  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1811  et 
sea.). 

(d)  Adjusted  part  325  total  assets 
means  adjusted  12  CFR  part  325  total 
assets  as  calculated  and  reflected  in  the 
FDIC's  Report  of  Examination. 

(c)  Adverse  comment  means  any 
objection,  protest,  or  other  adverse 
written  statement  submitted  by  an 
interested  party  relative  to  a  filing.  The 
term  adverse  comment  shall  not  include 
any  comment  concerning  the 
Community  Reinvestment  Act  (CRA), 
fair  lending,  consumer  protection,  or 
civil  rights  that  the  appropriate  regional 
director  or  deputy  regional  director 
(DCA)  determines  to  be  frivolous  (for 
example,  raising  issues  between  the 
commenter  and  the  applicant  that  have 
been  resolved).  The  term  adverse 
comment  also  shall  not  include  any 
other  comment  that  the  appropriate 
regional  director  or  deputy  regional 
director  (DOS)  determines  to  be 
frivolous  (for  example,  a  non- 
substantive comment  submitted 
primarily  as  a  means  of  delaying  action 
on  the  filing). 

(d)  Amended  order  to  pay  means  an 
order  to  forfeit  and  pay  civil  money 
penalties,  the  amount  of  which  has  been 
changed  from  that  assessed  in  the 
original  notice  of  assessment  of  civil 
money  penalties. 

(e)  Applicant  means  a  person  or  entity 
that  submits  a  filing  to  the  FDIC. 

(f)  Application  means  a  submission 
requesting  FDIC  approval  to  engage  in 
various  corporate  activities  and 
transactions. 

(g)  Appropriate  FDIC  region, 
appropriate  FDIC  regional  office, 
appropriate  regional  director, 
appropriate  deputy  regional  director, 
appropriate  regional  counsel  mean, 
respectively,  the  FDIC  region,  and  the 
FDIC  regional  office,  regional  director, 
deputy  regional  director,  and  regional 
counsel,  which  the  FDIC  designates  as 
follows: 

(1)  When  an  institution  or  proposed 
institution  that  is  the  subject  of  a  filing 
or  administrative  action  is  not  and  will 
not  be  part  of  a  group  of  related 
institutions,  the  appropriate  region  for 
the  institution  and  any  individual 
associated  with  the  institution  is  the 
FDIC  region  in  which  the  institution  or 
proposed  institution  is  or  will  be 
located;  or 

(2)  When  an  institution  or  proposed 
institution  that  is  the  subject  of  a  filing 
or  administrative  action  is  or  will  be 
part  of  a  group  of  related  institutions, 
the  appropriate  region  for  the  institution 
and  any  individual  associated  with  the 
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institution  is  the  FDIC  region  in  which 
the  group's  major  policy  and  decision 
makers  are  located,  or  any  other  region 
the  FDIC  designates  on  a  case-by-case 
basis. 

(h)  Associate  director  means  any 
associate  director  of  the  Division  of 
Supervision  (DOS)  or  the  Division  of 
Compliance  and  Consumer  Affairs 
(DCA)  or.  in  the  event  such  titles 
become  obsolete,  any  official  of 
equivalent  authority  within  the 
respective  divisions. 

(i)  Book  capital  means  total  equity 
capital  which  is  comprised  of  perpetual 
preferred  stock,  common  stock,  surplus, 
undivided  profits  and  capital  reserves, 
as  those  items  are  defined  in  the 
instructions  of  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC)  for  the  preparation  of 
Consolidated  Reports  of  Condition  and 
Income  for  insured  banks. 

(j)  Comment  means  any  written 
statement  of  fact  or  opinion  submitted 
by  an  interested  party  relative  to  a  filing. 

(k)  Corporation  or  FDIC  means  the 
Federal  Deposit  Insurance  Corporation. 

(1)  CRA  protest  means  any  adverse 
comment  from  the  public  related  to  a 
pending  filing  which  raises  a  negative 
issue  relative  to  the  Community 
Reinvestment  Act  (CRA)  (12  U.S.C.  2901 
et  seq.).  whether  or  not  it  is  labeled  a 
protest  and  whether  or  not  a  hearing  is 
requested. 

(m)  Deputy  Director  means  the  Deputv 
Director  of  the  Division  of  Supervision 
(DOS)  or  the  Deputy  Director  of  the 
Division  of  Compliance  and  Consumer 
Affairs  (DCA)  or,  in  the  event  such  titles 
become  obsolete,  any  official  of 
equivalent  or  higher  authcrity  within 
the  respective  divisions. 

(n)  Deputy  regional  director  means 
any  deputy  regional  director  of  the 
Division  of  Supervision  (DOS)  or  the 
Division  of  Compliance  and  Consumer 
Affairs  (DCA)  or.  in  the  event  such  titles 
become  obsolete,  any  official  of 
equivalent  authority  within  the  same 
FDIC  region  of  DOS  or  DCA. 

(o)  DCA  means  the  Division  of 
Compliance  and  Consumer  Affairs  or.  in 
the  event  the  Division  of  Compliance 
and  Consumer  Affairs  is  reorganized, 
such  successor  division. 

(p)  DOS  means  the  Division  of 
Supervision  or.  in  the  event  the  Division 
of  Supervision  is  reorganized,  such 
successor  division. 

(q)  Director  means  the  Director  of  the 
Division  of  Supervision  (DOS)  or  the 
Director  of  the  Division  of  Compliance 
and  Consumer  Affairs  (DCA)  or.  in  the 
event  such  titles  become  obsolete,  any 
official  of  equivalent  or  higher  authority 
within  the  respective  divisions. 


(r)  Eligible  depository  institution 
means  a  depository  institution  that 
meets  the  following  criteria: 

(1)  Received  an  FDIC-assigned 
composite  rating  of  1  or  2  under  the 
Uniform  Financial  Institutions  Rating 
System  (UFIRS)  as  a  result  of  its  most 
recent  federal  or  state  examination; 

(2)  Received  a  satisfactory  or  better 
Community  Reinvestment  Act  (CRA) 
rating  from  its  primary  federal  regulator 
at  its  most  recent  examination,  if  the 
depository  institution  is  subject  to 
examination  under  part  345  of  this 
chapter: 

(3)  Received  a  compliance  rating  of  1 
or  2  from  its  primary  federal  regulator 
at  its  most  recent  examination; 

(4)  Is  well-capitalized  as  defined  in 
the  appropriate  capital  regulation  and 
guidance  of  the  institution's  primarv- 
federal  regulator;  and 

(5)  Is  not  subject  to  a  cease  and  desist 
order,  consent  order,  prompt  corrective 
action  directive,  written  agreement, 
memorandum  of  understanding,  or 
other  administrative  agreement  with  its 
primary  federal  regulator  or  chartering 
authority. 

(s)  Filing  means  an  application,  notice 
or  request  submitted  to  the  FDIC  under 
this  part. 

(t)  General  Counsel  means  the  head  of 
the  Legal  Division  of  the  FDIC  or  any 
official  within  the  Legal  Division 
exercising  equivalent  authority  for 
purposes  of  this  part. 

(u)  //jsjc/er  means  a  person  who  is  or 
is  proposed  to  be  a  director,  officer, 
organizer,  or  incorporator  of  an 
applicant:  a  shareholder  who  directly  or 
indirectly  controls  10  percent  or  more  of 
any  class  of  the  applicant's  outstanding 
voting  stock:  or  the  associates  or 
interests  of  any  such  person. 

(v)  Institution-affiliated  party  shall 
have  the  same  meaning  as  provided  in 
section  3(u)  of  the  Act  (12  U.S.C. 
1813(u)). 

(w)  NEPA  means  the  National 
Environmental  Folicv  Act  of  1969  (42 
U.S.C.  4321  etseq.).  ' 

(x)  NHPA  means  the  National  Historic 
Preservation  Act  of  1966  (16  U.S.C.  470 
et  seq.). 

(y)  Notice  means  a  submission 
notifying  the  FDIC  that  a  depository 
institution  intends  to  engage  in  or  has 
commenced  certain  corporate  activities 
or  transactions. 

(z)  Notice  of  assessment  of  cixil 
money  penalties  means  a  notice  of 
assessment  of  civil  money  penalties, 
findings  of  fact  and  conclusions  of  law, 
and  order  to  pay  issued  pursuant  to 
sections  7(a)(1)'  7(j)(15),  8(i)  or  18(h)  of 
the  Act  (12  U.S.C.  1817(a)(1). 
1817(j)(15),  1818(i).  or  1828(h)),  section 
106(b)  of  the  Bank  Holding  Company 


Act  (12  U.S.C.  1972),  section  910(d)  of 
the  International  Lending  Supervision 
Act  of  1983  (12  U.S.C.  3909),  or  any 
other  provision  of  law  providing  for  the 
assessment  of  civil  money  penalties  bv 
the  FDIC. 

(aa)  Notice  of  charges  means  a  notice 
of  charges  and  of  hearing  setting  forth 
the  allegations  of  unsafe  or  unsound 
practices  or  violations  and  fixing  the 
time  and  place  of  the  hearing  issued 
under  section  8(b)  of  the  Act  [12  U.S.C 
1818(b)). 

(bb)  Notice  to  primary  regulator 
means  the  notice  described  in  section 
8(a)(2)(A)  of  the  Act  concerning 
termination  of  deposit  insurance  (12 
U.S.C.  1818(a)(2)(A)). 

(cc)  Regional  counsel  means  a 
regional  counsel  of  the  Legal  Division 
or,  in  the  event  the  title  becomes 
obsolete,  any  official  of  equivalent 
authority  within  the  Legal  Division.  The 
authority  delegated  to  a  regional  counsel 
may  be  e.xercised,  when  confirmed  in 
writing  by  the  regional  counsel,  by  a 
deputy  regional  counsel,  or  any  official 
of  equivalent  or  higher  authority  in  the 
Supervision  and  Legislation  Branch  of 
the  Legal  Division. 

(dd)  Regional  director  means  any 
regional  director  in  the  Division  of 
Supervision  (DOS)  or  the  Division  of 
Compliance  and  Consumer  Affairs 
(DCA),  or  in  the  event  such  titles 
become  obsolete,  any  official  of 
equivalent  authority  within  the 
respective  divisions. 

(ee)  Section  8  orders: 

(1)  Section  81  a  j  order  means  an  order 
terminating  the  insured  status  of  a 
depository  institution  under  section  8(a) 
of  the  Act  (12  U.S.C.  1818(a)). 

(2)  Section  8lb)  order,  cease-and- 
desist  order  means  a  final  order  to  cease 
and  desist  issued  under  section  8(b)  of 
the  Act  (12  U.S.C.  1818(b)). 

(3)  Section  Sic)  order,  temporan,' 
cease-and-desist  order  means  a 
temporary  order  to  cease  and  desist 
issued  under  section  8(c)  of  the  Act  ( 1 2 
U.S.C.  1818(c)). 

(4)  Section  8(el  order  means  a  final 
order  of  removal  or  prohibition  issued 
under  section  8(e)  of  the  Act  (12  U.S.C. 
1818(e)). 

(5)  Section  8(e)(3)  order,  temporary- 
order  of  suspension  means  a  temporary 
order  of  suspension  or  prohibition 
issued  under  section  8(e)(3)  of  the  Act 
(12  U.S.C.  1818(e)(3)). 

(6)  Section  8(g)  order  means  an  order 
of  suspension  or  order  of  prohibition 
issued  under  section  8(g)  of  the  Act  (12 
U.S.C.  1818(g)). 

(ff)  Standard  conditions  .means  the 
conditions  that  any  FDIC  official  acting 
under  delegated  authority  may  impose 
as  a  routine  matter  when  approving  a 
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filing,  whether  or  not  the  applicant  has 
agreed  to  their  inclusion.  The  following 
conditions,  or  variations  thereof,  are 
standard  conditions: 

(1)  That  the  applicant  has  obtained  all 
necessary  and  final  approvals  from  the 
appropriate  federal  or  state  authority  or 
other  appropriate  authority; 

(2)  That  if  the  transaction  does  not 
take  effect  within  a  specified  time 
period,  or  unless,  in  the  meantime,  a 
request  for  an  extension  of  time  has 
been  approved,  the  consent  granted 
shall  expire  at  the  end  of  the  specified 
time  period; 

(3)  That  until  the  conditional 
commitment  of  the  FDIC  becomes 
effective,  the  FDIC  retains  the  right  to 
alter,  suspend  or  withdraw  its 
commitment  should  any  interim 
development  be  deemed  to  warrant  such 
action;  and 

(4)  In  the  case  of  a  merger  transaction 
(as  defined  in  §  303.61(a)).  including  a 
corporate  reorganization,  that  the 
proposed  transaction  not  be 
consummated  before  the  30th  calendar 
day  (or  shorter  time  period  as  may  be 
prescribed  by  the  FDIC  with  the 
concurrence  of  the  Attorney  General) 
after  the  date  of  the  order  approving  the 
merger  transaction. 

(gg)  Tier  1  capital  shall  have  the  same 
meaning  as  provided  in  §  325. 2(t)  of  this 
chapter. 

(hh)  Total  assets  shall  have  the  same 
meaning  as  provided  in  §325.2(v)  of 
this  chapter. 

§303.3    General  filing  procedures. 

Unless  stated  otherwise,  flhngs 
should  be  submitted  to  the  appropriate 
regional  director  (DOS).  Forms  and 
instructions  for  submitting  filings  may 
be  obtained  from  any  FDIC  regional 
office  (DOS).  If  no  form  is  prescribed, 
the  filing  should  be  in  vmting;  be  signed 
by  the  applicant  or  a  duly  authorized 
agent;  and  contain  a  concise  statement 
of  the  action  requested.  For  specific 
filing  and  content  requirements,  consult 
the  appropriate  subparts  of  this  part. 
The  FDIC  may  require  the  applicant  to 
submit  additional  information. 

§  303.4    Computation  of  time. 

For  purposes  of  this  part,  the  FDIC 
begins  computing  the  relevant  period  on 
the  day  after  an  event  occurs  (e.g.,  the 
day  after  a  substantially  complete  filing 
is  received  by  the  FDIC  or  the  day  after 
publication  begins)  through  the  last  day 
of  the  relevant  period.  When  the  last 
day  is  a  Saturday,  Sunday  or  federal 
holiday,  the  period  runs  until  the  end  of 
the  next  business  day. 


§  303.5    Effect  of  Community  Reinvestment 
Act  performance  on  filings. 

Among  other  factors,  the  FDIC  takes 
into  account  the  record  of  performance 
under  the  Community  Reinvestment  Act 
(CRA)  of  each  applicant  in  considering 
a  filing  for  approval  of: 

(a)  The  establishment  of  a  domestic 
branch; 

(b)  The  relocation  of  the  bank's  main 
office  or  a  domestic  branch; 

(c)  The  relocation  of  an  insured 
branch  of  a  foreign  bank; 

(d)  A  transaction  subject  to  the  Bank 
Merger  Act;  and 

(e)  Deposit  insurance. 

§303.6    Investigations  and  examinations. 

The  Board  of  Directors,  Directors  of 
(DOS)  or  (DCA),  the  associate  directors, 
or  the  appropriate  regional  director  or 
appropriate  deputy  regional  director 
(DOS)  or  (DCA)  acting  under  delegated 
authority  may  examine  or  investigate 
and  evaluate  facts  related  to  any  filing 
under  this  chapter  to  the  extent 
necessary  to  reach  an  informed  decision 
and  take  any  action  necessary  or 
appropriate  under  the  circumstances. 

§303.7    Public  notice  requirements. 

(a)  General.  The  public  must  be 
provided  with  prior  notice  of  a  filing  to 
establish  a  domestic  branch,  relocate  a 
domestic  branch  or  the  main  office, 
relocate  an  insured  branch  of  a  foreign 
bank,  engage  in  a  merger  transaction, 
initiate  a  change  of  control  transaction, 
or  request  deposit  insurance.  The  public 
has  the  right  to  comment  on,  or  to 
protest,  these  types  of  proposed 
transactions  during  the  relevant 
comment  period.  In  order  to  fully 
apprise  the  public  of  this  right,  an 
applicant  shall  publish  a  public  notice 
of  its  filing  in  a  newspaper  of  general 
circulation.  For  specific  publication 
requirements,  consult  subparts  B 
(Deposit  Insurance),  C  (Branches  and 
Relocations),  D  (Merger  Transactions),  E 
(Change  in  Bank  Control),  and  J 
(International  Banking)  of  this  part. 

(b)  Confirmation  of  publication.  The 
applicant  shall  mail  or  otherwise  deliver 
a  copy  of  the  newspaper  notice  to  the 
appropriate  regional  director  (DOS)  as 
part  of  its  filing,  or,  if  a  copy  is  not 
available  at  the  time  of  filing,  promptly 
after  publication. 

(c)  Content  of  notice.  (1)  The  public 
notice  referred  to  in  paragraph  (a)  of  this 
section  shall  consist  of  the  following: 

(i)  Name  and  address  of  the 
applicant(s).  In  the  case  of  an 
application  for  deposit  insurance  for  a 
de  novo  bank,  include  the  names  of  all 
organizers  or  incorporators.  In  the  case 
of  an  application  to  establish  a  branch, 
include  the  location  of  the  proposed 


branch  or,  in  the  case  of  an  application 
to  relocate  a  branch  or  main  office, 
include  the  current  and  proposed 
address  of  the  office.  In  the  case  of  a 
merger  application,  include  the  names 
of  all  parties  to  the  transaction.  In  the 
case  of  a  notice  of  acquisition  of  control, 
include  the  name(s)  of  the  acquiring 
parties.  In  the  case  of  an  application  to 
relocate  an  insured  branch  of  a  foreign 
bank,  include  the  current  and  proposed 
address  of  the  branch: 

(ii)  Type  of  filing  being  made; 

(iii)  Name  of  the  depository 
institution(s)  that  is  the  subject  matter  of 
the  filing; 

(iv)  That  the  public  may  submit 
comments  to  the  appropriate  FDIC 
regional  director  (DOS); 

(v)  The  address  of  the  appropriate 
FDIC  regional  office  (DOS)  where 
comments  may  be  sent  (the  same 
location  that  where  the  fiUng  will  be 
made); 

(vi)  The  closing  date  of  the  public 
comment  period  as  specified  in  the 
appropriate  subpart  of  this  part;  and 

(vii)  That  the  nonconfidential 
portions  of  the  application  are  on  file  in 
the  regional  office  and  are  available  for 
public  inspection  during  regular 
business  hours;  photocopies  of  the 
nonconfidential  portion  of  the 
application  file  will  be  made  available 
upon  request. 

(2)  The  requirements  of  paragraphs 
(c)(l)(iv)  through  (vii)  of  this  section 
may  be  satisfied  through  use  of  the 
following  notice: 

Any  person  wishing  to  comment  on  this 
application  may  file  his  or  her  comments  in 
writing  with  the  regional  director  (DOS)  of 
the  Federal  Deposit  Insurance  Corporation  at 
its  regional  office  [insert  address  of  regional 
office!  not  later  than  (insert  closing  date  of 
the  public  comment  period  specified  in  the 
appropriate  subpart  of  part  303].  The  non- 
confidential portions  of  the  application  are 
on  file  in  the  regional  office  and  are  available 
for  public  inspection  during  regular  business 
hours.  Photocopies  of  the  nonconfidential 
portion  of  the  application  file  will  be  made 
available  upon  request. 

(d)  Multiple  transactions.  The  FDIC 
may  consider  more  than  one 
transaction,  or  a  series  of  transactions, 
to  be  a  single  filing  for  purposes  of  the 
publication  requirements  of  this  section. 
When  publishing  a  single  public  notice 
for  multiple  transactions,  the  applicant 
shall  explain  in  the  public  notice  how 
the  transactions  are  related.  The  closing 
date  of  the  comment  period  shall  be  the 
closing  date  of  the  longest  public 
comment  period  that  applies  to  any  of 
the  related  transactions. 

(e)  Joint  public  notices.  For  a 
transaction  subject  to  public  notice 
requirements  by  the  FDIC  and  another 
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federal  or  state  banking  authority,  the 
FDICvvill  accept  publication  of  a  single 
joint  notice  containing  all  the 
information  required  by  botn  the  FDIL 
and  the  other  federal  agency  or  state 
banking  authority,  provided  that  the 
notice  states  that  comments  must  be 
submitted  to  the  FDIC  and.  if  applicable, 
the  other  federal  or  state  banking 
authority. 

(f)  Where  public  notice  is  required, 
the  FDIC  may  determine  on  a  case-by- 
case  basis  that  unusual  circumstances 
surrounding  a  particular  filing  warrant 
modification  of  the  publication 
requirements. 

§  303.8    Public  access  to  filing. 

(a)  General.  For  filings  subject  to  a 
public  notice  requirement,  any  person 
may  inspect  or  request  a  copy  of  the 
non-confidential  portions  of  a  filing  (the 
public  file)  until  180  days  following 
final  disposition  of  a  filing.  Following 
the  180-day  period,  non-confidential 
portions  of  an  application  file  will  be 
made  available  in  accordance  with 
paragraph  (c)  of  this  section.  The  public 
file  generally  consists  of  portions  of  the 
filing,  supporting  data,  supplementary 
information,  and  comments  submitted 
by  interested  persons  (if  any)  to  the 
extent  that  the  documents  have  not  been 
afforded  confidential  treatment.  To  view 
or  request  photocopies  of  the  public  file, 
an  oral  or  written  request  should  be 
submitted  to  the  appropriate  regional 
director  (DOS).  The  public  file  will  be 
produced  for  review  not  more  than  one 
business  day  after  receipt  by  the 
regional  office  of  the  request  (either 
written  or  oral)  to  see  the  file.  The  FDIC 
may  impose  a  fee  for  photocopying  in 
accordance  with  §  309.5(c)  of  this 
chapter  at  the  rates  the  FDIC  publishes 
annually  in  the  Federal  Register. 

(b)  Confidential  treatment.  (1)  The 
appliccmt  may  request  that  specific 
information  be  treated  as  confidential. 
The  following  information  generally  is 
considered  confidential: 

(i)  Personal  information,  the  release  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  privacy; 

(ii)  Commercial  or  financial 
information,  the  disclosure  of  which 
could  result  in  substantial  competitive 
harm  to  the  submitter;  and 

(iii)  Information,  the  disclosure  of 
which  could  seriously  affect  the 
financial  condition  of  any  depository 
institution. 

(2)  If  an  applicant  requests 
confidential  treatment  for  information 
that  the  FDIC  does  not  consider  to  be 
confidential,  the  FDIC  may  include  that 
information  in  the  public  file  after 
notifying  the  applicant.  On  its  own 
initiative,  the  FDIC  may  determine  that 


certain  information  should  be  treated  as 
confidential  and  withhold  that 
information  from  the  public  file. 

(c)  FOIA  requests.  A  written  request 
for  information  withheld  from  the 
public  file,  or  copies  of  the  public  file 
following  closure  of  the  file  180  days 
after  final  disposition,  should  be 
submitted  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  part 
309  of  this  chapter  to  the  FDIC,  Office 
of  the  Executive  Secretary,  550  17th 
Street,  N.W.,  Washington.  D.C.  20429. 

§  303.9    Comments. 

(a)  Submission  of  comments.  For 
filings  subject  to  a  public  notice 
requirement,  any  person  may  submit 
comments  to  the  appropriate  FDIC 
regional  director  (DOS)  during  the 
comment  period. 

(b)  Comment  period— [1]  General. 
Consult  appropriate  subparts  of  this  part 
for  the  comment  period  applicable  to  a 
particular  filing. 

(2)  Extension.  The  appropriate 
regional  director  or  deputy  regional 
director  (DOS)  may  extend  or  reopen  the 
comment  period  if: 

(i)  The  applicant  fails  to  file  all 
required  information  on  a  timely  basis 
to  permit  review  by  the  public  or  makes 
a  request  for  confidential  treatment  not 
granted  by  the  FDIC  that  delays  the 
public  availability  of  that  information; 

(ii)  Any  person  requesting  an 
extension  of  time  satisfactorily 
demonstrates  to  the  FDIC  that  additional 
time  is  necessary  to  develop  factual 
information  that  the  FDIC  determines 
may  materially  affect  the  application;  or 

(iii)  The  appropriate  regional  director 
or  deputy  regional  director  (DOS) 
determines  that  other  good  cause  exists. 

(3)  Solicitation  of  comments. 
Whenever  appropriate,  the  appropriate 
regional  director  (DOS)  may  solicit 
comments  from  any  person  or 
institution  which  might  have  an  interest 
in  or  be  affected  by  the  pending  filing. 

(4)  Applicant  re'sponse.  The  FDIC  will 
provide  copies  of  all  comments  received 
to  the  applicant  and  may  give  the 
applicant  an  opportunity  to  respond. 

§303.10    Hearings  and  other  meetings. 

(a)  Matters  covered.  This  section 
covers  hearings  and  other  proceedings 
in  connection  with  filings  and 
determinations  for  or  by: 

(1)  Deposit  insurance  by  a  proposed 
new  depositor)'  institution  or  operating 
non-insured  institution; 

(2)  An  insured  state  nonmember  bank 
to  establish  a  domestic  branch  or  to 
relocate  a  main  office  or  domestic 
branch; 

(3)  Relocation  of  an  insured  branch  of 
a  foreign  bank; 


(4)(i)  Merger  transaction  which 
requires  the  FDIC's  prior  approval  under 
the  Bank  Merger  .^ct  [12  U.S.C.  182«(c)); 

(ii)  Except  as  otheiv.is.-  expressly 
provided,  the  provisions  of  this  section 
shall  not  be  applicable  to  any  proposed 
merger  transaction  which  the  FDIC 
Board  of  Directors  determines  must  be 
acted  upon  immediately  to  prevent  the 
probable  failure  of  one  of  the 
institutions  involved,  or  must  be 
handled  with  expeditious  action  due  to 
an  existing  emergency  condition,  as 
permitted  by  the  Bank  Merger  Act  (12 
U.S.C.  1828'(c)(6)): 

(5)  Nullification  of  a  decision  on  a 
filing;  and 

(6)  Any  other  purpose  or  matter 
which  the  FDIC  Board  of  Directors  in  its 
sole  discretion  deems  appropriate. 

(b)  Hearing  requests.  (1)  Any  person 
may  submit  a  written  request  for  a 
hearing  on  a  filing; 

(i)  To  the  appropriate  regional 
director  (DOSl  before  the  end  of  the 
comment  period;  or 

(ii)  To  the  appropriate  regional 
director  (DOS  or  DCA).  pursuant  to  a 
notice  to  nullify  a  decision  on  a  filing 
issued  pursuant  to  §  303.11(g)(2)(i)  or 
(ii). 

(2)  The  request  must  describe  the 
nature  of  the  issues  or  facts  to  be 
presented  and  the  reasons  why  written 
submissions  would  be  insufficient  to 
make  an  adequate  presentation  of  those 
issues  or  facts  to  the  FDIC.  A  person 
requesting  a  hearing  shall 
simultaneously  submit  a  copy  of  the 
reauest  to  the  applicant. 

(c)  Action  on  a  hearing  request.  The 
appropriate  regional  director  (DOS  or 
DCA).  after  consultation  with  the  Legal 
Division,  may  grant  or  deny  a  request 
for  a  hearing  and  may  limit  the  issues 
that  he  or  she  deems  relevant  or 
material.  The  FDIC  generally  grants  a 
hearing  request  only  if  it  determines 
that  written  submissions  would  be 
insufficient  or  that  a  hearing  otherwise 
would  be  in  the  pubfic  interest. 

(d)  Denial  of  a  hearing  request  If  the 
appropriate  regional  director  (DOS  or 
DCA),  after  consultation  with  the  Legal 
Division,  denies  a  hearing  request,  he  or 
she  shall  notify  the  person  requesting 
the  hearing  of  the  reason  for  the  denial. 
A  decision  to  deny  a  hearing  request 
shall  be  a  final  agency  determination 
and  is  not  appealable. 

(e)  FDIC  procedures  prior  to  the 
hearing— (\]  Motice  of  hearing.  The 
FDIC  shall  issue  a  notice  of  hearing  if  it 
grants  a  request  for  a  hearing  or  orders 
a  hearing  because  it  is  in  the  public 
interest.  The  notice  of  hearing  shall  state 
the  subject  and  date  of  the  filing,  the 
time  and  place  of  the  hearing,  and  the 
issues  to  be  addressed.  The  FDIC  shall 
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send  a  copy  of  the  notice  of  hearing  to 
the  applicant,  to  the  person  requesting 
the  hearing,  and  to  anyone  else 
requesting  a  copy. 

(2)  Presiding  officer.  The  presiding 
officer  shall  be  the  Regional  Director 
(DOS  or  DCA]  or  his  or  her  designee  or 
such  other  person  as  mav  be  named  by 
the  Board  or  the  Director  (DOS  or  DCA). 
The  presiding  officer  is  responsible  for 
conducting  the  hearing  and  determining 
all  procedural  questions  not  governed 
by  this  section. 

(f)  Participation  m  the  hearing.  Any 
person  who  wishes  to  appear 
(participant)  shall  notif\'  the  appropriate 
regional  director  (DOS  or  DCA)  of  his  or 
her  intent  to  participate  in  the  hearing 
no  later  than  10  days  from  the  date  that 
the  FDIC  issues  the  Notice  of  Hearing. 
At  least  5  days  before  the  hearing,  each 
participant  shall  submit  to  the 
appropriate  regional  director  (DOS  or 
DCA),  as  well  as  to  the  applicant  and 
any  other  person  as  required  by  the 
FDIC,  the  names  of  witnesses,  a 
statement  describing  the  proposed 
testimony  of  each  witness,  and  one  copy 
of  each  exhibit  the  participant  mtends 
to  present. 

(g)  Transcripts.  The  FDIC  shall 
arrange  for  a  hearing  transcript.  The 
person  requesting  the  hearing  and  the 
applicant  each  shall  bear  the  cost  of  one 
copy  of  the  transcript  for  his  or  her  use 
unless  such  cost  is  waived  by  the 
presiding  officer  and  incurred  bv  the 
FDIC. 

(h)  Conduct  of  the  hearing. — (1) 
Presentations.  Subject  to  the  rulings  of 
the  presiding  officer,  the  applicant  and 
participants  may  make  opening  and 
closing  statements  and  present  and 
e.xamine  witnesses,  material,  and  data. 

(2)  Information  submitted.  Anv 
person  presenting  material  shall  furnish 
one  copy  to  the  FDIC,  one  copy  to  the 
applicant,  and  one  copy  to  each 
participant. 

(3)  Laivs  not  applicable  to  hearings. 
The  Administrative  Procedure  Act  (5 
U.S.C.  551  et  seq.},  the  Federal  Rules  of 
Evidence  (28  U.S.C.  Appendix),  the 
Federal  Rules  of  Civil  Procedure  (28 
U.S.C.  Rule  1  et  seq.].  and  the  FDICs 
Rules  of  Practice  and  Procedure  (12  CFR 
part  308)  do  not  govern  hearings  under 
this  section. 

(i)  Closing  the  hearing  record.  At  the 
applicant's  or  any  participant's  request, 
or  at  the  FDICs  discretion,  the  FDIC 
may  keep  the  hearing  record  open  for  up 
to  10  days  following  the  FDICs  receipt 
of  the  transcript.  The  FDIC  shall  resume 
processing  the  filing  after  the  record 
closes. 

(j)  Disposition  and  notice  thereof.  The 
presiding  officer  shall  make  a 
recommendation  to  the  FDIC  within  20 


days  following  the  date  the  hearing  and 
record  on  the  proceeding  are  closed. 
The  FDIC  shall  notify  the  applicant  and 
all  participants  of  the  final  disposition 
of  a  filing  and  shall  provide  a  statement 
of  the  reasons  for  the  final  disposition. 

(k)  Computation  of  time.  In 
computing  periods  of  time  under  this 
section,  the  provisions  of  §  308.12  of  the 
FDICs  Rules  of  Practice  and  Procedure 
(12  CFR  308.12)  shall  apply. 

(1)  Informal  proceedings.  The  FDIC 
may  arrange  for  an  informal  proceeding 
with  an  applicant  and  other  interested 
parties  in  connection  with  a  filing, 
either  upon  receipt  of  a  written  request 
for  such  a  meeting  made  during  the 
comment  period,  or  upon  the  FDICs 
own  initiative.  No  later  than  10  days 
prior  to  an  informal  proceeding,  the 
appropriate  regional  director  (DOS  or 
DCA)  shall  notify  the  applicant  and 
each  person  who  requested  a  hearing  or 
oral  presentation  of  the  date,  time,  and 
place  of  the  proceeding.  The  proceeding 
may  assume  any  form,  including  a 
meeting  with  FDIC  representatives  at 
which  participants  will  be  asked  to 
present  their  views  orally.  The 
appropriate  regional  director  (DOS  or 
DCA)  may  hold  sepeirate  meetings  with 
each  of  the  participants. 

(m)  Authority  retained  by  FDIC  Board 
of  Directors  to  modify  procedures.  The 
FDIC  Board  of  Directors  may  delegate 
authority  by  resolution  on  a  case-by- 
case  basis  to  the  presiding  officer  to 
adopt  different  procedures  in  individual 
matters  and  on  such  terms  and 
conditions  as  the  Board  of  Directors 
determines  in  its  discretion.  Such 
resolution  shall  be  made  available  for 
public  inspection  and  copying  in  the 
Office  of  the  Executive  Secretary  under 
the  Freedom  of  Information  Act  (5 
U.S.C.  552(a)(2)). 

§303.11     Decisions. 

(a)  General  procedures.  The  FDIC  may 
approve,  conditionally  approve,  denv, 
or  not  object  to  a  filing  after  appropriate 
review  and  consideration  of  the  record. 
The  FDIC  will  promptly  notify  the 
applicant  and  any  person  who  makes  a 
written  request  of  the  final  disposition 
of  a  filing.  If  the  FDIC  denies  a  filing, 
the  FDIC  will  immediately  notify  the 
applicant  in  writing  of  the  reasons  for 
the  denial. 

(b)  Authority  retained  by  FDIC  Board 
of  Directors  to  modify  procedures.  In 
acting  on  any  filing  under  this  part,  the 
FDIC  Board  of  Directors  mav  bv 
resolution  adopt  procedures  which 
differ  from  those  contained  in  this  part 
when  it  deems  it  necessary  or  in  the 
public  interest  to  do  so.  The  resolution 
shall  be  made  available  for  public 
inspection  and  copying  in  the  Office  of 


the  E.xecutive  Secretary  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(a)(2)). 

(c)  Expedited  processing.  (1)  A  filing 
submitted  by  an  eligible  depository 
institution  as  defined  in  §  303. 2(r)  will 
receive  expedited  processing  as 
specified  in  the  appropriate  subparts  of 
this  part  unless  the  appropriate  regional 
director  or  deputy  regional  director 
(DOS)  determines  to  remove  the  filing 
from  expedited  processing  for  any  of  the 
reasons  set  forth  in  paragraph  (c)(2)  of 
this  section.  Except  for  filings  made 
pursuant  to  subpart  J  of  this  part 
(International  Banking),  expedited 
processing  will  not  be  available  for  any 
filing  that  the  appropriate  regional 
director  (DOS)  does  not  have  delegated 
authority  to  approve. 

(2)  Removal  of  filing  from  expedited 
processing.  The  appropriate  regional 
director  or  deputy  regional  director 
(DOS)  may  remove  a  filing  from 
expedited  processing  at  any  time  prior 
to  final  disposition  if: 

(i)  For  filings  subject  to  pubUc  notice 
under  §  303.7,  an  adverse  comment  is 
received  that  warrants  additional 
investigation  or  review; 

(ii)  For  filings  subject  to  evaluation  of 
CRA  performance  under  §  303.5,  a  CRA 
protest  is  received  that  warrants 
additional  investigation  or  review,  or 
the  appropriate  regional  director  (DCA) 
determines  that  the  filing  presents  a 
significant  CRA  or  compliance  concern; 

(iii)  For  any  filing,  the  appropriate 
regional  director  (DOS)  determines  that 
the  filing  presents  a  significant 
supervisory  concern,  or  raises  a 
significant  legal  or  policy  issue;  or 

(iv)  For  any  filing,  the  appropriate 
regional  director  (DOS)  determines  that 
other  good  cause  exists  for  removal. 

(3)  For  purposes  of  this  section,  a 
significant  CRA  concern  includes,  but  is 
not  limited  to,  a  determination  by  the 
appropriate  regional  director  (DCA)  that, 
although  a  depository  institution  may 
have  an  institution-wide  rating  of 
satisfactory  or  better,  a  depository 
institution's  CR,^  rating  is  less  than 
satisfactory  in  a  state  or  multi-state 
metropolitan  statistical  area,  or  a 
depository  institution's  CRA 
performance  is  less  than  satisfactory  in 

a  metropolitan  statistical  area  as  defined 
in  12  CFR  345.12  (MSA)  or  in  the  non- 
MSA  portion  of  a  state  in  which  it  seeks 
to  expand  through  approval  of  an 
application  for  a  deposit  facility  as 
defined  in  12  U.S.C.  2902(3). 

(4)  If  the  FDIC  determines  that  it  is 
necessary  to  remove  a  filing  from 
expedited  processing  pursuant  to 
paragraph  (c)(2)  of  this  section,  the  FDIC 
promptly  will  provide  the  applicant 
'■'''h  a  written  explanation. 
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(d)  Multiple  transactions.  If  the  FDIC 
is  considering  related  transactions,  some 
or  all  of  which  have  been  granted 
expedited  processing,  then  the  longest 
processing  time  for  any  of  the  related 
transactions  shall  govern  for  purposes  of 
approval. 

fe)  Abandonment  of  filing.  A  filing 
must  contain  all  information  set  forth  in 
the  applicable  subpart  of  this  part.  To 
the  extent  necessary  to  evaluate  a  filing, 
the  FDIC  may  require  an  applicant  to 
provide  additional  information.  If 
information  requested  by  the  FDIC  is 
not  provided  v^ithin  the  time  period 
specified  by  the  agency,  the  FDIC  may 
deem  the  filing  abandoned  and  shall 
provide  written  notification  to  the 
applicant  and  any  interested  parties  that 
submitted  comments  to  the  FDIC  that 
the  file  has  been  closed. 

(f)  Appeals  and  requests  for 
reconsideration. — (1)  General.  Appeal 
procedures  for  a  denial  of  a  change  in 
bank  control  (subpart  E  of  this  part), 
change  in  senior  executive  officer  or 
board  of  directors  (subpart  F  of  this  part) 
or  denial  of  an  application  pursuant  to 
section  19  of  the  FDI  Act  (subpart  L  of 
this  part)  are  contained  in  12  CFR  part 
308,  subparts  D,  L,  and  M,  respectively. 
For  all  other  filings  covered  by  this 
chapter  for  which  appeal  procedures  are 
not  provided  by  regulation  or  other 
written  guidance,  the  procedures 
specified  in  paragraphs  (f)  (2)  through 
(5)  of  this  section  shall  apply.  A 
decision  to  deny  a  request  for  a  hearing 
is  a  final  agency  determination  and  is 
not  appealable. 

(2)  Filing  procedures.  Within  15  days 
of  receipt  of  notice  from  the  FDIC  that 
its  filing  has  been  denied,  anv  applicant 
may  file  a  request  for  reconsideration 
with  the  appropriate  regional  director 
(DOS),  if  the  filing  initially  was 
submitted  to  DOS.  or  the  appropriate 
regional  director  (DCA),  if  the  filing 
initially  was  submitted  to  DCA. 

(3)  Content  of  filing.  A  request  for 
reconsideration  must  contain  the 
following  information: 

(i)  A  resolution  of  the  board  of 
directors  of  the  applicant  authorizing 
filing  of  the  request  if  the  applicant  is 
a  corporation,  or  a  letter  signed  by  the 
individual(s)  filing  the  request  if  the 
applicant  is  not  a  corporation; 

(ii)  Relevant,  substantive  information 
that  for  good  cause  was  not  previouslv 
set  forth  in  the  filing;  and 

(iii)  Specific  reasons  why  the  FDIC 
should  reconsider  its  prior  decision. 

(4)  Delegation  of  authority  for  requests 
for  reconsideration,  (i)  Authority  is 
delegated  to  the  Director  and  Deputy 
Director  (DOS)  and  (DCA),  as 
appropriate  and,  where  confirmed  in 
writing  by  the  appropriate  Director,  to 


an  associate  director  and  the 
appropriate  regional  director  and 
deputy  regional  director,  to  grant  a 
request  for  reconsideration,  after 
consultation  with  the  Legal  Division. 

(ii)  Authority  is  delegated  to  the 
Director  and  Deputy  Director  (DOS)  and 
(DCA),  as  appropriate  and,  where 
confirmed  in  writing,  to  an  associate 
director,  to  deny  a  request  for 
reconsideration,  after  consultation  with 
the  Legal  Division.  Such  a  denial  is  a 
final  agency  decision  and  is  not 
appealable. 

(5)  Reconsideration  of  the  filing.  If  a 
request  for  reconsideration  is  granted 
pursuant  to  this  paragraph  (f),  the  filing 
will  be  reconsidered  as  follows: 
(i)  The  Board  of  Directors  will 
reconsider  any  such  filing  if  the  filing 
was  originally  denied  by  the  Board  of 
Directors. 

(ii)  Authority  is  delegated  to  the 
FDlC's  Supervisory  Appeals  Review 
Committee  to  reconsider  anv  such  filing 
if  the  filing  was  originally  denied  by  the 
Director  or  Deputy  Director  or  an 
associate  director  (DOS)  or  (DCA),  and 
to  make  the  final  agency  decision  on 
such  filing,  after  consultation  with  the 
Legal  Division. 

(lii)  Authority  is  delegated  to  the 
Director  or  Deputy  Director  (DOS)  or 
(DCA),  as  appropriate,  to  reconsider  any 
such  filing  that  was  originally  denied  by 
a  regional  director  or  deputv  regional 
director,  and  to  make  the  final  agencv 
decision  on  such  filing,  after 
consultation  with  the  Legal  Division. 

(iv)  Notwithstanding  paragraphs 
(f)(5)(ii)  and  (iii)  of  this  section,  no 
reconsideration  of  a  filing  that  originally 
required  Legal  Division  concurrence 
may  be  acted  upon  without  Legal 
Division  concurrence. 

(6)  Processing.  The  appropriate 
regional  director  (DOS  or  DCA)  will 
notify  the  applicant  whether 
reconsideration  will  be  granted  or 
denied  within  15  days  of  receipt  of  a 
request  for  reconsideration.  If  a  request 
for  reconsideration  is  granted  pursuant 
to  this  paragraph  (f),  the  FDIC  will 
notify  the  applicant  of  the  final  agencv 
decision  on  such  filing  within  60  days 
of  its  receipt  of  the  request  for 
reconsideration. 

(g)  Nullification,  withdrawal, 
revocation,  amendment,  and  suspension 
of  decisions  on  filings.— (I)  Grounds  for 
action,  (i)  Except  as  otherwise  provided 
by  law  or  regulation,  the  FDIC  may 
nullify,  withdraw,  revoke,  amend  or 
suspend  a  decision  on  a  filing  if  it 
becomes  a^\'are  at  anvtime: 

(A)  Of  any  material  misrepresentation 
or  omission  related  to  the  filing  or  of 
any  material  change  in  circumstance 
that  occurred  prior  to  the  consummation 


of  the  transaction  or  commencement  of 
the  activity  authorized  by  the  decision 
on  the  filing;  or 

(B)  That  the  decision  on  the  filing  is 
contran,'  to  law  or  regulation  or  was 
granted  due  to  clerical  or  administrative 
error. 

(li)  Any  person  responsible  for  a 
material  misrepresentation  or  omission 
in  a  filing  or  supporting  materials  mav 
be  subject  to  an  enforcement  action  and 
other  penalties,  including  criminal 
penalties  provided  in  Title  18  of  the 
United  States  Code. 

(2)  Xotice  of  intent  and  temporary- 
order,  (i)  Except  as  provided  in 
paragraph  (g)(2)(ii)  of  this  section, 
before  taking  action  under  this 
paragraph  (g).  the  FDIC  shall  issue  and 
serve  on  an  applicant  written  notice  of 
its  intent  to  take  such  action.  A  notice 
of  mtent  to  act  on  a  filing  shall  include: 

(A)  The  reasons  for  the  proposed 
action:  and 

(B)  The  date  by  which  the  applicant 
mav  file  a  written  response  with  the 
FDIC. 

(ii)  The  FDIC  may  issue  a  temporary- 
order  on  a  decision  on  a  filing  without 
providing  an  applicant  a  prior  notice  of 
intent  if  the  FDIC  determines  that: 

(A)  It  is  necessary  to  reevaluate  the 
impact  of  a  change  in  circumstance 
prior  to  the  consummation  of  the 
transaction  or  commencement  of  the    - 
activity  authorized  by  the  decision  on 
the  filing;  or 

(B)  The  activity  authorized  bv  the 
filing  may  pose  a  threat  to  the  interests 
of  the  depository  institution's  depositors 
or  may  threaten  to  impair  public 
confidence  in  the  depository  institution. 

(iii)  .\  temporary  order  shall  provide 
the  applicant  with  an  opportunity  to 
make  a  written  response  in  accordance 
with  paragraph  (g)(3)  of  this  section. 

(3)  Response  to  notice  of  mtent  or 
temporary  order.  An  applicant  may  file 
a  written  response  to  a  notice  of  intent 
or  a  temporary  order  within  15  days 
from  the  date  of  service  of  the  notice  or 
temporary  order.  The  written  response 
should  include: 

(i)  An  explanation  of  why  the 
proposed  action  or  temporary  order  is 
not  warranted;  and 

(ii)  Any  other  relevant  information, 
mitigating  circumstance, 
documentation,  or  other  evidence  in 
support  of  the  applicant's  position.  ,-\n 
applicant  may  also  request  a  hearing 
under  §  303.10.  Failure  by  an  applicant 
to  file  a  written  response  with  the  FDIC 
to.a  notice  of  intent  or  a  temporary  order 
within  the  specified  time  period,  shall 
constitute  a  waiver  of  the  opportunity  to 
respond  and  shall  constitute  consent  to 
a  final  order  under  this  paragraph  (g). 
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(4)  Effective  date.  All  orders  issued 
pursuant  to  this  section  shall  become 
effective  immediately  upon  issuance 
unless  otherwise  stated  therein. 

(5)  Retained  and  delegated  authority. 
The  FDIC  Board  of  Directors  retains 
authority  to  issue  notices  of  intent  and 
temporary  and  final  orders  under  this 
paragraph  (g),  as  to  any  decision  on  a 
filing  originally  acted  on  by  the  Board. 
For  decisions  on  filings  under  this 
paragraph  (g)  that  were  not  originally 
acted  on  by  the  Board,  authority  is 
delegated  to  the  Director  and  Deputy 
Director  (DOS  and  DCA)  and,  where 
confirmed  in  writing  by  the  appropriate 
Director,  to  an  associate  director  or  the 
appropriate  regional  director  or  deputy 
regional  director,  to  issue  notices  of 
intent  and  final  orders,  after 
consultation  with  the  Legal  Division. 
Authority  is  delegated  to  the  Director 
and  Deputy  Director  (DOS  and  DCA) 
and,  where  confirmed  in  writing  by  the 
appropriate  Director,  to  an  associate 
director,  to  issue  temporary  orders 
under  this  paragraph  (gj,  after 
consultation  with  the  Legal  Division. 
This  delegated  authority  may  be 
exercised  only  by  the  official  who  acted 
on  the  original  filing  or  an  official  of 
equivalent  or  higher  authority. 

§  303.1 2    General  rules  governing 
delegations  of  authority. 

(a)  Scope.  This  section  contains 
general  rules  governing  the  FDIC  Board 
of  Director's  delegations  of  authority 
under  this  part.  These  principles  are 
procedural  in  nature  only  and  are  not 
substantive  standards.  All  delegations  of 
authority,  confirmations,  limitations, 
revisions,  and  rescissions  under  this 
part  must  be  in  writing  and  maintained 
with  the  Office  of  the  Executive 
Secretary. 

(b)  Authority  not  delegated.  Except  as 
otherwise  expressly  provided,  the  FDIC 
Board  of  Directors  does  not  delegate  its 
authority. 

( 1 )  The  FDIC  Board  of  Directors 
retains  and  does  not  delegate  the 
authority  to  act  on  agreements  with 
foreign  regulatory  or  supervisory 
authorities,  matters  that  would  establish 
or  change  existing  Corporation  policy, 
matters  that  might  attract  unusual 
attention  or  publicity,  or  involve  an 
issue  of  first  impression 
notwithstanding  any  existing  delegation 
of  authority. 

(2)  The  FDIC  Board  of  Directors 
retains  the  authority  to  act  on  any  filing 
or  enforcement  matter  upon  which  any 
member  of  the  Board  of  Directors  wishes 
to  act,  even  if  the  authority  to  act  on 
such  filing  or  enforcement  matter  has 
been  delegated. 


(c)  Exercise  of  delegated  authority  not 
nwndated.  Any  FDIC  official  with 
delegated  authority  under  this  part  may 
elect  not  to  exercise  that  authority. 

(d)  Action  bv  FDIC  officials.  In  matters 
where  the  FDIC  Board  of  Directors  has 
neither  specifically  delegated  nor 
retained  authority,  FDIC  officials  may 
take  action  with  respect  to  matters 
which  generally  involve  conditions  or 
circumstances  requiring  prompt  action 
to  protect  the  interests  of  the  FDIC  and 
to  achieve  fiexibility  in  Mid  expedite  its 
operations  and  the  exercise  of  FDIC 
functions  under  this  part. 

(e)  Construction.  The  delegations  of 
autfiority  contained  in  this  part  are  to  be 
broadiv  construed  in  favor  of  the 
existence  of  authority  in  FDIC  officials 
who  act  under  delegated  authority.  Any 
exercise  of  authority  under  this  part  by 
an  FDIC  official  is  conclusive  evidence 
of  that  official's  authority. 

(f)  Written  confirmations.  Hmitations, 
revisions  or  rescissions.  Where  the  FDIC 
Board  of  Directors  has  delegated 
authority  to  the  Director  (DOS),  Director 
(DC.-\)  or  the  General  Counsel,  or  their 
respective  designees,  each  shall  have 
the  right  to  confirm,  limit,  revise,  or 
rescind  any  delegation  of  authority 
issued  or  approved  by  them, 
respectively,  to  any  subordinate 
official(s). 

§  303.1 3    Delegations  of  authority  to 
officials  in  the  Division  of  Supervision  and 
the  Division  of  Compliance  and  Consumer 
Affairs. 

(a)  CRA  protests.  Where  a  CRA  protest 
is  filed  and  remains  unresolved, 
authority  is  delegated  to  the  Director 
and  Deputy  Director  (DCA)  and,  where 
confirmed  in  writing  by  the  Director,  to 
an  associate  director  or  the  appropriate 
regional  director  or  deputy  regional 
director  to  concur  that  approval  of  any 
filing  subject  to  CRA  is  consistent  with 
the  purposes  of  CRA. 

(b)  Adequacy  of  filings.  Authority  is 
delegated  to  the  Director  and  Deputy 
Director  (DOS)  and,  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director  and  the  appropriate  regional 
director  and  deputy  regional  director,  to 
determine  whether  a  filing  is 
substantially  complete  for  purposes  of 
commencing  processing. 

(c)  National  Historic  Preser\'ation  Act. 
Authority  is  delegated  to  the  Director 
and  Deputy  Director  (DOS)  and,  where 
confirmed  in  writing  by  the  Director,  to 
an  associate  director  and  the 
appropriate  regional  director  aijd 
deputy  regional  director,  to  enter  into 
memoranda  of  agreement  pursuant  to 
regulations  of  the  Advisory  Council  on 
Historic  Preservation  which  implement 


the  National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470). 

(d)  Modification  of  publication 
requirements.  Authority  is  delegated  to 
the  Director  and  Deputy  Director  (DOS) 
and,  where  confirmed  in  writing  by  the 
Director,  to  an  associate  director  and  the 
appropriate  regional  director  and 
deputy  regional  director,  to  modify  the 
publication  requirements  for  a 
particular  filing  where  the  unusual 
circumstances  surrounding  the  filing 
warrant  such  modification. 

Subpart  B— Deposit  Insurance 

§  303.20    Scope. 

This  subpart  sets  forth  the  procedures 
for  applying  for  deposit  insurance  for  a 
proposed  depository  institution  or  an 
operating  noninsured  depository 
institution  under  section  5  of  the  FDI 
Act  (12  U.S.C.  1815).  It  also  sets  forth 
the  procedures  for  requesting 
continuation  of  deposit  insurance  for  a 
state-chartered  bank  withdrawing  from 
membership  in  the  Federal  Reserve 
System  and  for  interim  institutions 
chartered  to  facilitate  a  merger 
transaction.  Related  delegations  of 
authority  are  also  set  forth. 

§  303.21     Filing  procedures. 

(a)  Applications  for  deposit  insurance 
shall  be  filed  with  the  appropriate 
regional  director  (DOS).  The  relevant 
application  forms  and  instructions  for 
applying  for  deposit  insurance  for  an 
existing  or  proposed  depository 
institution  may  be  obtained  from  any 
FDIC  regional  office  (DOS). 

(b)  An  application  for  deposit 
insurance  for  an  interim  depository 
institution  shall  be  filed  and  processed 
in  accordance  with  the  procedures  set 
forth  in  §  303.24,  subject  to  the 
provisions  of  §  303.62(b)(2)  regarding 
deposit  insurance  for  interim 
institutions.  An  interim  institution  is 
defined  as  a  state-  or  federally-chartered 
depository  institution  that  does  not 
operate  independently  but  exists  solely 
as  a  vehicle  to  accomplish  a  merger 
transaction. 

(c)  A  request  for  continuation  of 
deposit  insurance  upon  withdrawing 
from  membership  in  the  Federal  Reserve 
System  shall  be  in  letter  form  and  shall 
provide  the  information  prescribed  in 
§303.25. 

§303.22    Processing. 

(a)  Expedited  processing  for  proposed 
institutions.  (1)  An  application  for 
deposit  insurance  for  a  proposed 
institution  which  will  be  a  subsidiary  of 
an  eligible  depository  institution  as 
defined  in  §  303. 2(r)  or  an  eligible 
holding  company  will  be  acknowledged 
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in  writing  by  the  FDIC  and  will  receive 
expedited  processing  unless  the 
applicant  is  notified  in  writing  to  the 
contrary  and  provided  with  the  basis  for 
that  decision.  An  eligible  holding 
company  is  defined  as  a  bank  or  thrift 
holding  company  that  has  consolidated 
assets  of  $150  million  or  more,  has  an 
assigned  composite  rating  of  2  or  better, 
and  has  at  least  75  percent  of  its 
consolidated  depository  institution 
assets  comprised  of  eligible  depository 
institutions.  The  FDIC  may  remove  an 
application  from  expedited  processing 
for  any  of  the  reasons  set  forth  in 
§303.11(c)(2]. 

(2)  Under  expedited  processing,  the 
FDIC  will  take  action  on  an  application 
within  60  days  of  receipt  of  a 
substantially  complete  application  or  5 
days  after  the  expiration  of  the  comment 
period  described  in  §  303.23,  whichever 
is  later.  Final  action  may  be  writhheld 
until  the  FDIC  has  assurance  that 
permission  to  organize  the  proposed 
institution  will  be  granted  by  the 
chartering  authority.  Notwithstanding 
paragraph  (a)(1)  of  this  section,  if  the 
FDIC  does  not  act  within  the  expedited 
processing  period,  it  does  not  constitute 
an  automatic  or  default  approval. 

Cb)  Standard  processing.  For  those 
applications  that  are  not  processed 
pursuant  to  the  expedited  procedures, 
the  FDIC  will  provide  the  applicant 
with  written  notification  of  the  final 
action  when  the  decision  is  rendered. 

§  303.23    PuMtc  notice  requirements. 

(a)  De  novo  institutions  and  operating 
noninsured  institutions.  The  applicant 
shall  publish  a  notice  as  prescribed  in 
§  303.7  in  a  newspaper  of  general 
circulation  in  the  community  in  which 
the  main  office  of  the  depository 
institution  is  or  will  be  located.  Notice 
shall  be  published  as  close  as 
practicable  to.  but  no  sooner  than  five 
days  before,  the  date  the  application  is 
mailed  or  delivered  to  the  appropriate 
regional  director  (DOS).  Comments  by 
interested  parties  must  be  received  by 
the  appropriate  regional  director  (DOS) 
within  30  days  followring  the  date  of 
publication,  unless  the  comment  period 
has  been  extended  or  reopened  in 
accordance  with  §  303.9(b)(2). 

(b)  Exceptions  to  public  notice 
requirements.  No  publication  shall  be 
required  in  connection  with  the  granting 
of  insurance  to  a  new  depository 
institution  established  pursuant  to  the 
resolution  of  a  depository  institution  in 
default,  or  to  an  interim  depository 
institution  formed  solely  to  facilitate  a 
merger  transaction,  or  for  a  request  for 
continuation  of  federal  deposit 
insurance  by  a  state-chartered  bank 


withdrawing  from  membership  in  the 
Federal  Reserve  System. 

§  303.24    Application  for  deposit  insurance 
for  an  interim  institution. 

(a)  Application  required.  Subject  to 
§  303.62(b)(2).  a  deposit  insurance 
application  is  required  for  a  state- 
chartered  interim  institution  if  the 
related  merger  transaction  is  subject  to 
approval  by  a  federal  banking  agency 
other  than  the  FDIC.  A  separate 
appHcation  for  deposit  insurance  for  an 
interim  institution  is  not  required  in 
connection  with  any  merger  requiring 
FDIC  approval  pursuant  to  subpart  D  of 
this  part. 

(b)  Content  of  separate  application.  A 
letter  application  for  deposit  insurance 
for  an  interim  institution,  accompanied 
by  a  copy  of  the  related  merger 
application,  shall  be  filed  with  the 
appropriate  regional  director  (DOS).  The 
letter  application  shall  briefly  describe 
the  transaction  and  contain  a  statement 
that  deposit  insurance  is  being 
requested  for  an  interim  institution  that 
does  not  operate  independently  but 
exists  solely  as  a  vehicle  to  accomplish 

a  merger  transaction  which  will  be 
reviewed  by  a  federal  banking  agency 
other  than  the  FDIC. 

(c)  Processing.  An  application  for 
deposit  insurance  for  an  interim 
depository  institution  will  be 
acknowledged  in  writing  by  the  FDIC. 
Final  action  will  be  taken  within  21 
days  after  receipt  of  a  substantially 
complete  application,  unless  the 
appUcant  is  notified  in  writing  that 
additional  review  is  warranted.  If  the 
FDIC  does  not  act  within  the  expedited 
processing  period,  it  does  not  constitute 
an  automatic  or  default  approval. 

§  303.25    Continuation  of  deposit  Insurance 
upon  withdrawing  from  membership  in  the 
Federal  Reserve  System. 

(a)  Content  of  application.  To 
continue  its  insured  status  upon 
withdrawal  from  membership  in  the 
Federal  Reserve  System,  a  state- 
chartered  bank  shall  submit  a  letter 
appHcation  to  the  appropriate  regional 
director  (DOS).  A  complete  apphcation 
shall  consist  of  the  following 
information: 

(1)  A  copy  of  the  letter,  and  any 
attachments  thereto,  sent  to  the 
appropriate  Federal  Reserve  Bank 
setting  forth  the  bank's  intention  to 
terminate  its  membership; 

(2)  A  copy  of  the  letter  from  the 
Federal  Reserve  Bank  acknowledging 
the  bank's  notice  to  terminate 
membership; 

(3)  A  statement  regarding  any 
anticipated  changes  in  the  bank's 
general  business  plan  during  the  next 
12-month  period;  and 


(4)(i)  A  statement  by  the  bank's 
management  that  there  are  no 
outstanding  or  proposed  corrective 
programs  or  supervisory  agreements 
with  the  Federal  Reserve  System. 

(ii)  If  such  programs  or  agreements 
exist,  a  statement  by  the  applicant  that 
its  Board  of  Directors  is  willing  to  enter 
into  similar  programs  or  agreements 
with  the  FDIC  which  would  become 
effective  upon  withdrawal  from  the 
Federal  Reserve  System. 

(b)  Processing.  An  application  for 
deposit  insurance  under  this  section 
will  be  acknowledged  in  writing  by  the 
FDIC.  The  appropriate  regional  director 
(DOS)  shall  notify  the  applicant,  within 
15  days  of  receipt  of  a  substantially 
complete  application,  either  that  federal 
deposit  insurance  will  continue  upon 
termination  of  membership  in  the 
Federal  Reserve  System  or  that 
additional  review  is  warranted  and  the 
applicant  will  be  notified,  in  writing,  of 
the  FDIC's  final  decision  regarding 
continuation  of  deposit  insurance.  If  the 
FDIC  does  not  act  within  the  expedited 
processing  period,  it  does  not  constitute 
an  automatic  or  default  approval. 

§  303.26    Delegation  of  authority. 

(a)  Proposed  depository  institutions. 
(1)  Authority  is  delegated  to  the  Director 
and  the  Deputy  Director  (DOS)  and, 
where  confirmed  in  writing  by  the 
Director,  to  an  associate  director  and  the 
appropriate  regional  director  and 
deputy  regional  director,  to  approve 
applications  for  deposit  insurance  for 
proposed  depository  institutions.  For 
the  delegate  to  exercise  this  authority, 
the  criteria  in  paragraphs  (a)(l)(i) 
through  (a)(l)(v)  of  this  section  must  be 
satisfied  and  the  applicant  shall  have 
agreed  in  writing  to  comply  with  any 
conditions  imposed  by  the  delegate, 
other  than  those  listed  in  paragraph  (d) 
of  this  section  which  may  be  imposed 
without  the  applicant's  consent: 

(i)  The  factors  set  forth  in  section  6  of 
the  Act  (12  U.S.C.  1816)  have  been 
considered  and  favorably  resolved; 

(ii)  No  unresolved  management 
interlocks,  as  prohibited  by  the 
Depository  Institution  Management 
Interlocks  Act  (12  U.S.C.  3201  et  seq.]. 
part  348  of  this  chapter  or  any  other 
applicable  implementing  regulation, 
exist; 

(iii)  The  application  is  in  conformity 
with  the  standards  and  guidelines  for 
the  granting  of  deposit  insurance 
established  in  the  FDIC  statement  of 
pohcy  "AppUcations  for  Deposit 
Insurance"  (2  FDIC  Law.  Regulations 
and  Related  Acts  (FDIC)  5349;  see 
§  309.4(a)  and  (b)  of  this  chapter  for 
availability); 
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(iv)  Compliance  with  the  CRA,  the 
NEPA.  the  NHPA  and  any  applicable 
related  regulations,  including  12  CFR 
part  345.  has  been  considered  and 
favorably  resolved;  and 

(v)  No  CRA  protest  as  defined  in 
§  303.2(1)  has  been  filed  which  remains 
unresolved  or.  where  such  a  protest  has 
been  filed  and  remains  unresolved,  the 
Director  (DCA).  Deputy  Director  (DCA). 
an  associate  director  (DCA)  or  the 
appropriate  regional  director  (DCA)  or 
deputy  regional  director  (DCA)  concurs 
that  approval  is  consistent  with  the 
purposes  of  the  CRA  and  the  applicant 
agrees  in  writing  to  any  conditions 
imposed  regarding  the  CRA. 

(2)  Authority  is  delegated  to  the 
Director  and  Deputy  Director  (DOS)  and, 
where  confirmed  in  writing  by  the 
Director,  to  an  associate  director  and  the 
appropriate  regional  director  and 
deputy  regional  director,  to  approve 
applications  for  deposit  insurance  filed 
bv  or  on  behalf  of  proposed  interim 
depository  institutions  formed  or 
organized  solely  for  the  purpose  of 
facilitating  a  merger  transaction  which 
will  be  reviewed  by  a  responsible 
agency  as  defined  in  section  18(c)(2)  of 
the  FDI  Act.  For  the  delegate  to  exercise 
this  authority,  the  criteria  in  paragraphs 
(a)(l)(i)  through  (a)(l)(v)  of  this  section 
must  be  satisfied  and  the  applicant  must 
agree  in  writing  to  comply  with  any 
conditions  imposed  by  the  delegate, 
other  than  those  listed  in  paragraph  (d) 
of  this  section  which  may  be  imposed 
without  the  applicant's  consent. 

(b)  Operating  noninsured  depository 
institutions.  Authority  is  delegated  to 
the  Director  and  the  Deputy  Director 
(DOS)  and,  where  confirmed  in  writing 
by  the  Director,  to  an  associate  director 
and  the  appropriate  regional  director 
and  deputy  regional  director,  to  approve 
applications  for  deposit  insurance  by 
operating  noninsured  depository 
institutions.  For  the  delegate  to  exercise 
this  authority,  the  following  criteria 
must  be  satisfied  and  the  applicant  must 
have  agreed  in  writing  to  comply  with 
any  condition  imposed  by  the  delegate, 
other  than  those  listed  in  paragraph  (d) 
of  this  section  which  may  be  imposed 
without  the  applicant's  consent: 

(1)  The  applicant  is  determined  to  be 
eligible  for  federal  deposit  insurance  for 
the  class  of  institution  to  which  the 
applicant  belongs  in  the  state  (as 
defined  in  section  3(a)  of  the  Act  (12 
U.S.C.  1813(a))  in  which  the  applicant 
is  located; 

(2)  The  factors  set  forth  in  section  6 
of  the  Act  (12  U.S.C.  1816)  have  been 
considered  and  favorably  resolved; 

(3)  No  unresolved  management 
interlocks,  as  prohibited  by  the 
Depository  Institution  Management 


Interlocks  Act  (12  U.S.C.  3201  et  seq.). 
part  348  of  this  chapter  or  any  other 
applicable  implementing  regulation, 
exist; 

(4)  The  application  is  in  conformity 
with  the  standards  and  guidelines  for 
the  granting  of  deposit  insurance  to 
operating  noninsured  depository 
institutions  established  in  the  FDIC 
statement  of  policy  "Applications  for 
Deposit  Insurance"  (2  FDIC  Law, 
Regulations  and  Related  Acts  (FDIC) 
5349); 

(5)  Compliance  with  the  CR-A.  the 
NEPA.  the  NHPA,  and  any  applicable 
related  regulations,  including  12  CFR 
part  345,  has  been  considered  and 
favorably  resolved;  and 

(6)  No  CRA  protest  as  defined  in 

§  303.2(1)  has  been  filed  which  remains 
unresolved  or,  where  such  a  protest  has 
been  filed  and  remains  unresolved,  the 
Director  (DCA),  Deputy  Director  (DCA), 
an  associate  director  (DCA)  or  the 
appropriate  regional  director  (DCA)  or 
deputy  regional  director  (DCA)  concurs 
that  approval  is  consistent  with  the 
purposes  of  the  CRA  and  the  applicant 
agrees  in  writing  to  any  conditions 
imposed  regarding  the  CRA. 

(c)  Continuation  of  deposit  insurance 
upon  withdrawing  from  membership  in 
the  Federal  Resen'e  System.  Authority  is 
delegated  to  the  Director  and  Deputy 
Director  (DOS)  and,  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director  and  the  appropriate  regional 
director  and  deputy  regional  director  to 
approve  continuation  of  federal  deposit 
insurance  where  the  applicant  has 
agreed  in  writing  to  comply  with  any 
conditions  imposed  by  the  delegate, 
other  than  the  standard  conditions 
defined  in  §  303.2(ff)  which  may  be 
imposed  without  the  applicant's  written 
consent. 

(d)  Conditions  that  may  be  imposed 
under  delegated  authority.  Following 
are  conditions  which  may  be  imposed 
by  a  delegate  in  approving  applications 
for  deposit  insurance  without  affecting 
the  authority  granted  under  paragraphs 
(a)  and  (b)  of  this  section: 

(1)  The  applicant  will  provide  a 
specific  amount  of  initial  paid-in 
capital; 

(2)  With  respect  to  a  proposed 
depository  institution  that  has  applied 
for  deposit  insurance  pursuant  to  this 
subpart,  the  Tier  1  capital  to  assets 
leverage  ratio  (as  defined  in  the 
appropriate  capital  regulation  and 
guidance  of  the  institution's  primary 
federal  regulator)  will  be  maintained  at 
not  less  than  eight  percent  throughout 
the  first  three  years  of  operation  and 
that  an  adequate  allowance  for  loan  and 
lease  losses  will  be  provided; 


(3)  Any  changes  in  proposed 
management  or  proposed  ownership  to 
the  extent  of  10  percent  or  more  of 
stock,  including  new  acquisitions  of  or 
subscriptions  to  10  percent  or  more  of 
stock  shall  be  approved  by  the  FDIC 
prior  to  the  opening  of  the  depository 
institution  for  business; 

(4)  The  applicant  will  adopt  an 
accrual  accounting  system  for 
maintaining  the  books  of  the  depository 
institution; 

(5)  Where  applicable,  deposit 
insurance  will  not  become  effective 
until  the  applicant  has  been  granted  a 
charter  as  a  depository  institution,  has 
authority  to  conduct  a  depository 
institution  business,  and  its 
establishment  and  operation  as  a 
depository  institution  have  been  fully 
approved  by  the  appropriate  state  and/ 
or  federal  supervisory  authority; 

(6)  Where  deposit  insurance  is 
granted  to  an  interim  institution  formed 
or  organized  solely  to  facilitate  a  related 
transaction,  deposit  insurance  will  only 
become  effective  in  conjunction  with 
consummation  of  the  related 
transaction; 

(7)  Where  applicable,  a  registered  or 
proposed  bank  holding  company,  or  a 
registered  or  proposed  thrift  holding 
companv.  has  obtained  approval  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System  or  the  Office  of  Thrift 
Supervision  to  acquire  voting  stock 
control  of  the  proposed  depository 
institution  prior  to  its  opening  for 
business; 

(8)  Where  applicable,  the  applicant 
has  submitted  any  proposed  contracts, 
leases,  or  agreements  relating  to 
construction  or  rental  of  permanent 
quarters  to  the  appropriate  regional 
director  for  review  and  comment; 

(9)  Where  applicable,  full  disclosure 
has  been  made  to  all  proposed  directors 
and  stockholders  of  the  facts  concerning 
the  interest  of  any  insider  in.any 
transactions  being  effected  or  then 
contemplated,  including  the  identity  of 
the  parties  to  the  transaction  and  the 
terms  and  costs  involved.  An  insider  is 
one  who  is  or  is  proposed  to  be  a 
director,  officer,  or  incorporator  of  an 
applicant;  a  shareholder  who  directly  or 
indirectly  controls  10  or  more  percent  of 
any  class  of  the  applicant's  outstanding 
voting  stock;  or  the  associates  or 
interests  of  any  such  person; 

(10)  The  person(s)  selected  to  serve  as 
the  principal  operating  officer(s)  shall 
be  acceptable  to  the  appropriate  regional 
director  (DOS); 

(11)  The  applicant  will  have  adequate 
fidelity  coverage; 

(12)  The  depository  institution  will 
obtain  an  audit  of  its  financial 
statements  by  an  independent  public 
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accountant  annually  for  at  least  the  first 
three  years  after  deposit  insurance  is 
effective,  furnish  a  copy  of  any  reports 
by  the  independent  auditor  (including 
any  management  letters)  to  the 
appropriate  FDIC  regional  office  within 
15  days  after  their  receipt  by  the 
depository  institution  and  notify  the 
appropriate  FDIC  regional  office  within 
15  days  when  a  change  in  its 
independent  auditor  occurs;  and 

(13)  Any  standard  condition  defined 
in§303.2(ff). 

§  303.27    Authority  retained  by  the  FDIC 
Board  of  Directors. 

Without  limiting  the  Board  of 
Director's  authority,  the  Board  of 
Directors  retains  authority  to  deny 
applications  for  deposit  insurance  and 
approve  applications  for  deposit 
insurance  where  the  applicant  does  not 
agree  in  writing  to  comply  with  any 
condition  imposed  by  the  FDIC,  other 
than  the  standard  conditions  listed  in 
§§303.2(ff)  and  303.26(d),  which  may 
be  imposed  without  the  applicant's 
written  consent. 

Subpart  C— Establishment  and 
Relocation  of  Domestic  Branches  and 
Offices 

§  303.40    Scope. 

(a)  General.  This  subpart  sets  forth  the 
application  requirements,  procedures 
and  the  delegations  of  authority  for 
insured  state  nonmember  banks  to 
establish  a  branch,  relocate  a  branch  or 
main  office,  and  retain  existing  branches 
after  the  interstate  relocation  of  the 
main  office  subject  to  the  approval  by 
the  FDIC  pursuant  to  sections  13(f). 
13(k),  18(d)  and  44  of  the  FDI  Act. 

(b)  Merger  transaction.  Applications 
for  approval  of  the  acquisition  and 
estabhshment  of  branches  in  connection 
with  a  merger  transaction  under  section 
18(c)  of  the  FDI  Act  (12  U.S.C.  1828(c)), 
are  processed  in  accordance  with 
subpart  D  (Merger  Transactions)  of  this 
part. 

(c)  Insured  branches  of  foreign  banks 
and  foreign  branches  of  domestic  banks. 
Applications  regarding  insured 
branches  of  foreign  banks  and  foreign 
branches  of  domestic  banks  are 
processed  in  accordance  with  subpart  J 
(International  Banking)  of  this  part. 

(d)  Interstate  acquisition  of  individual 
branch.  Appfications  requesting 
approval  of  the  interstate  acquisition  of 
an  individual  branch  or  branches 
located  in  a  state  other  than  the 
applicant's  home  state  without  the 
acquisition  of  the  whole  bank  are 
treated  as  interstate  bank  merger 
transactions  under  section  44  of  the  FDI 
Act  (12  U.S.C.  1831a(u)),  and  are 


processed  in  accordance  with  subpart  D 
(Merger  Transactions)  of  this  part. 

§303.41     Definitions. 

For  purposes  of  this  subpart: 
(a)  Branch  includes  any  branch  bank, 
branch  office,  additional  office,  or  any 
branch  place  of  business  located  in  any 
State  of  the  United  States  or  in  any 
territory  of  the  United  States,  Puerto 
Rico,  Guam,  American  Samoa,  the  Trust 
Territory  of  the  Pacific  Islands,  the 
Virgin  Islands,  and  the  Northern 
Mariana  Islands  at  which  deposits  are 
received  or  checks  paid  or  money  lent. 
A  branch  does  not  include  an  automated 
teller  machine,  an  automated  loan 
machine,  or  a  remote  service  unit.  The 
term  branch  also  includes  the  following: 

(1)  A  messenger  service  that  is 
operated  by  a  bank  or  its  affiliate  that 
picks  up  and  delivers  items  relating  to 
transactions  in  which  deposits  are 
received  or  checks  paid  or  money  lent. 
A  messenger  service  established  "and 
operated  by  a  non-affiliated  third  party 
generally  does  not  constitute  a  branch 
for  purposes  of  this  subpart.  Banks 
contracting  with  third  parties  to  provide 
messenger  senices  should  consult  with 
the  appropriate  regional  director  (DOS) 
to  determine  if  the  messenger  ser\ice 
constitutes  a  branch. 

(2)  A  mobile  branch,  other  than  a 
messenger  service,  that  does  not  have  a 
single,  permanent  site  and  uses  a 
vehicle  that  travels  to  various  locations 
to  enable  the  public  to  conduct  banking 
business.  A  mobile  branch  mav  serve 
defined  locations  on  a  regular  schedule 
or  may  serve  a  defined  area  at  varying 
times  and  locations. 

(3)  A  temporary  branch  that  operates 
for  a  limited  period  of  Ume  not  to 
exceed  one  year  as  a  public  service, 
such  as  during  an  emergency  or  disaster 
situation. 

(4)  A  seasonal  branch  that  operates  at 
various  periodically  recurring  intervals, 
such  as  during  state  and  local  fairs, 
college  registration  periods,  and  other 
similar  occasions. 

(b)  Branch  relocation  means  a  move 
within  the  same  immediate 
neighborhood  of  the  existing  branch  that 
does  not  substantially  affect  the  nature 
of  the  business  of  the  branch  or  the 
customers  of  the  branch.  Moving  a 
branch  to  a  location  outside  its 
immediate  neighborhood  is  considered 
the  closing  of  an  existing  branch  and  the 
establishment  of  a  new  branch.  Closing 
of  a  branch  is  covered  in  the  FDIC 
Statement  of  Policy  Concerning  Branch 
Closing  Notices  and  Policies  (2  FDIC 
Law,  Regulations,  Related  Acts  5391; 
see  §  309.4  (a)  and  (b)  of  this  chapter  for 
availability). 


(c)  De  novo  branch  means  a  branch  of 
a  bank  which  is  established  bv  the  bank 
as  a  branch  and  does  not  become  a 
branch  of  such  bank  as  a  result  of: 

(1)  The  acquisition  by  the  bank  of  an 
insured  depository  institution  or  a 
branch  of  an  insured  depository 
institution;  or 

(2)  The  conversion,  merger,  or 
consolidation  of  any  such  institution  or 
branch. 

(d)  Home  state  means  the  state  by 
which  the  bank  is  chartered. 

(e)  Host  state  means  a  state,  other  than 
the  home  state  of  the  bank,  in  which  the 
bank  mamtains.  or  seeks  to  establish 
and  maintain,  a  branch. 

§303.42    Filing  procedures. 

(a)  General.  An  applicant  shall  submit 
an  application  to  the  appropriate 
regional  director  (DOS)  on  the  date  the  , 
notice  required  by  §  303.44  is  published. 
or  within  5  days  after  the  date  of  the  last 
required  publication. 

(b)  Content  of  filing.  A  complete  letter 
application  shall  include  the  following 
information: 

(1)  A  statement  of  intent  to  establish 
a  branch,  or  to  relocate  the  main  office 
or  a  branch: 

(2)  The  exact  location  of  the  proposed 
site  including  the  street  address.  With 
regard  to  messenger  ser\ices.  specifv  the 
geographic  area  in  which  the  ser\ices 
will  be  available.  With  regard  to  a 
mobile  branch  specif)'  the  community  or 
communities  in  which  the  vehicle  will 
operate  and  the  manner  in  which  it  will 
be  used: 

(3)  Details  concerning  anv 
involvement  in  the  proposal  bv  an 
insider  of  the  bank  as  defined  in 
§  303. 2(u),  including  any  financial 
arrangements  relating  to  fees,  the 
acquisition  of  property,  leasing  of 
property,  and  construction  contracts; 

(4)  A  statement  on  the  impact  of  the 
proposal  on  the  human  environment, 
including,  information  on  compliance 
with  local  zoning  laws  and  regulations 
and  the  effect  on  traffic  patterns  for 
purposes  of  complying  with  the 
applicable  provisions  of  the  NEPA  and 
the  FDIC  Statement  of  Policy  on  .NEPA 
(2  FDIC  Law,  Regulations.  Related  Acts 
5185;  see  §  309.4  (a)  and  (b)  of  this 
chapter  for  availabihtv); 

(5)  A  statement  as  to  whether  or  not 
the  site  is  ehgible  for  inclusion  in  the 
National  Register  of  Historic  Places  for 
purposes  of  complying  with  applicable 
provisions  of  the  NHPA  and  the  FDIC 
Statement  of  Policy  on  NHPA  (2  FDIC 
Law,  Regulations.  Related  Acts  5175; 
see  §  309.4  (a)  and  (b)  of  this  chapter  for 
availability)  including  documentation  of 
consultation  with  the  State  Historic 
Preservation  Officer,  as  appropriate; 
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(6)  Comments  on  any  changes  in 
services  to  be  offered,  the  community  to 
be  served,  or  any  other  effect  the 
proposal  may  have  on  the  applicant's 
compliance  with  the  CRA: 

(7)  A  copy  of  each  newspaper 
publication  required  by  §  303.44.  the 
name  and  address  of  the  newspaper, 
and  date  of  the  publication; 

(8)  When  an  application  is  submitted 
to  relocate  the  main  office  of  the 
appliccmit  from  one  state  to  another,  a 
statement  of  the  applicant's  intent 
regarding  retention  of  branches  in  the 
state  where  the  main  office  exists  prior 
to  relocation. 

(c)  Undercapitalized  institutions. 
Applications  to  establish  a  branch  by 
applicants  subject  to  section  38  of  the 
FDI  Act  (12  U.S.C.  1831o)  also  should 
provide  the  information  required  by 
§303.204.  Applications  pursuant  to 
sections  38  and  18(d)  of  the  FDI  Act  (12 
U.S.C.  18310  and  1828(d))  may  be  filed 
concurrently  or  as  a  single  application. 

(d)  Additional  information.  The 
appropriate  regional  director  (DOS)  may 
request  additional  information  to 
complete  processing. 

§303.43    Processing. 

(a)  Expedited  processing  for  eligible 
depository  institutions.  An  application 
filed  under  this  subpart  by  an  eligible 
depository  institution  as  defined  in 

§  303. 2(r)  will  be  acknowledged  in 
writing  by  the  FDIC  and  will  receive 
expedited  processing,  unless  the 
applicant  is  notified  in  writing  to  the 
contrary  and  provided  with  the  basis  for 
that  decision.  The  FDIC  may  remove  an 
application  from  expedited  processing 
for  any  of  the  reasons  set  forth  in 
§  303.11(c)(2).  Absent  such  removal,  an 
application  processed  under  expedited 
processing  will  be  deemed  approved  on 
the  latest  of  the  following: 

(1)  The  21st  day  after  receipt  by  the 
FDIC  of  a  substantially  complete  filing: 

(2)  The  5th  day  after  expiration  of  the 
comment  period  described  in  §  303.44; 
or 

(3)  In  the  case  of  an  application  to 
establish  and  operate  a  de  novo  branch 
in  a  state  that  is  not  the  applicant's 
home  state  and  in  which  the  applicant 
does  not  maintain  a  branch,  the  5th  day 
after  the  FDIC  receives  confirmation 
from  the  host  state  that  the  applicant 
has  both  complied  with  the  filing 
requirements  of  the  host  state  and 
submitted  a  copy  of  the  application  with 
the  FDIC  to  the  host  state  bank 
supervisor. 

(b)  Standard  processing.  Fur  those 
applications  which  are  not  processed 
pursuant  to  the  expedited  procedures, 
the  FDIC  will  provide  the  applicant 


with  written  notification  of  the  final 
action  when  the  decision  is  rendered. 

§  303.44    Public  notice  requirements. 

(a)  Newspaper  publications.  For 
applications  to  establish  or  relocate  a 
branch,  a  notice  as  described  in 

§  303.7(b)  shall  be  published  once  in  a 
newspaper  of  general  circulation.  For 
applications  to  relocate  a  main  office, 
notice  shall  be  published  at  least  once 
each  week  on  the  same  day  for  two 
consecutive  weeks.  The  required 
publication  shall  be  made  in  the 
following  communities: 

(1)  To  establish  a  branch.  In  the 
community  in  which  the  main  office  is 
located  and  in  the  communities  to  be 
served  by  the  branch  (including 
messenger  services  and  mobile 
branches). 

(2)  To  relocate  a  main  office.  In  the 
community  in  which  the  main  office  is 
currently  located  and  in  the  community 
to  which  it  is  proposed  the  main  office 
will  relocate. 

(3)  To  relocate  a  branch.  In  the 
community  in  which  the  branch  is 
located. 

(b)  Public  comments.  Comments  by 
interested  parties  must  be  received  by 
the  appropriate  regional  director  (DOS) 
within  15  days  after  the  date  of  the  last 
newspaper  publication  required  by 
paragraph  (a)  of  this  section,  unless  the 
comment  period  has  been  extended  or 
reopened  in  accordance  with 

§  303.9(b)(2). 

(c)  Lobby  notices.  In  the  case  of 
applications  to  relocate  a  main  office  or 
a  branch,  a  copy  of  the  required 
newspaper  publication  shall  be  posted 
in  the  public  lobby  of  the  office  to  be 
relocated  for  at  least  15  days  beginning 
on  the  date  of  the  last  published  notice 
required  by  paragraph  (a)  of  this  section. 

§  303.45    Special  provisions. 

(a)  Emergency  or  disaster  events.  (1) 
In  the  case  of  an  emergency  or  disaster 
at  a  main  office  or  a  branch  which 
requires  that  an  office  be  immediately 
relocated  to  a  temporary  location, 
applicants  shall  notify  the  appropriate 
regional  director  (DOS)  within  3  days  of 
such  temporary  relocation. 

(2)  Within  10  days  of  the  temporary 
relocation  resulting  from  an  emergency 
or  disaster,  the  bank  shall  submit  a 
written  application  to  the  appropriate 
regional  director  (DOS),  that  identifies 
the  nature  of  the  emergency  or  disaster, 
specifies  the  location  of  the  temporary 
branch,  and  provides  an  estimate  of  the 
duration  the  bank  plans  to  operate  the 
temporary  branch. 

(3)  As  part  of  the  review  process,  the 
appropriate  regional  director  (DOS)  will 
determine  on  a  case  by  case  basis 


whether  additional  information  is 
necessary  and  may  waive  public  notice 
requirements. 

(b)  Redesignation  of  main  office  and 
existing  branch.  In  cases  where  an 
applicant  desires  to  redesignate  its  main 
office  as  a  branch  and  redesignate  an 
existing  branch  as  the  main  office,  a 
single  application  shall  be  submitted. 
The  appropriate  regional  director  (DOS) 
may  waive  the  public  notice 
requirements  in  instances  where  an 
application  presents  no  significant  or 
novel  policy,  supervisory,  CRA, 
compliance  or  legal  concerns.  A  waiver 
will  be  granted  only  to  a  redesignation 
within  the  applicant's  home  state. 

(c)  Expiration  of  approval.  Approval 
of  an  application  expires  if  within  18 
months  after  the  approval  date  a  branch 
has  not  commenced  business  or  a 
relocation  has  not  been  completed. 

§  303.46    Delegation  of  authority. 

(a)  Approval  of  applications.  (1) 
Where  the  applicant  agrees  in  writing  to 
comply  with  any  conditions  imposed  by 
the  delegate,  other  than  the  standard 
conditions  defined  in  §  303.2(ff)  which 
may  be  imposed  without  the  applicant's 
written  consent,  authority  is  delegated 
to  the  Director  and  Deputy  Director 
(DOS)  and,  where  confirmed  in  writing 
by  the  Director,  to  an  associate  director 
and  the  appropriate  regional  director 
and  deputy  regional  director,  to  approve 
the  following  applications: 

(i)  Establish  a  branch; 

(ii)  Establish  and  operate  a  de  novo 
branch  in  a  state  that  is  not  the 
applicant's  home  state  and  in  which  the 
applicant  does  not  maintain  a  branch; 

(iii)  Relocate  a  main  office  (including 
an  application  to  relocate  a  main  office 
to  another  state  and  retain  existing 
branches);  and 

(iv)  Relocate  a  branch. 

(2)  For  the  delegate  to  exercise  this 
authority,  the  criteria  in  paragraphs 
(c)(1)  through  (c)(7)  of  this  section  must 
be  satisfied. 

(3)  Where  the  applicant  does  not  agree 
in  writing  to  comply  with  any  condition 
imposed  by  the  delegate,  authority  is 
delegated  to  the  Director  and  Deputy 
Director  (DOS)  and,  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director  to  approve  the  applications 
listed  in  paragraph  (a)(1)  of  this  section. 

(b)  Denial  of  applications.  (1) 
Authority  is  delegated  to  the  Director 
and  Deputy  Director  (DOS)  and,  where 
confirmed  in  writing  by  the  Director,  to 
an  associate  director  and  the 
appropriate  regional  director  and 
deputy  regional  director,  to  deny  an 
application  to  establish  a  temporary 
branch. 
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(2)  Authority  is  delegated  to  the 
Director  and  Deputy  Director  (DOS)  and, 
where  confirmed  in  writing  by  the 
Director,  to  an  associate  director  to  deny 
an  application  for  consent  to: 

(i)  Establish  a  branch; 

(ii)  Establish  and  operate  a  de  novo 
branch  in  a  state  that  is  not  the 
applicant's  home  state  and  in  which  the 
applicant  does  not  maintain  a  branch; 

fiii)  Relocate  a  main  office  (including 
an  application  to  relocate  a  main  office 
to  another  state  and  retain  existing 
branches);  and 

(iv)  Relocate  a  branch. 

(c)  Criteria  for  delegated  authority. 
The  following  criteria  must  be  satisfied 
before  the  authority  delegated  in 
paragraph  (a)  of  this  section  may  be 
exercised: 

(1)  The  factors  set  forth  in  section  6 
of  the  FDI  Act  (12  U.S.C.  1816)  have 
been  considered  and  favorably  resolved 
except  that  this  criterion  does  not  apply 
to  apphcations  to  establish  messenger 
services  and  temporary  branches; 

(2)  The  applicant  meets  the  capital 
requirements  set  forth  in  12  CFR  part 
325  and  the  FDIC  "Statement  of  Policy 
on  Capital  Adequacy"'  (12  CFR  part  325, 
appendix  B)  or  agrees  in  writing  to 
increase  capital  so  as  to  be  in 
comphance  with  the  requirements  of  12 
CFR  part  325  before  or  at  the 
consummation  of  the  transaction  which 
is  the  subject  of  the  filing,  except  that 
this  criterion  does  not  apply  to 
apphcations  to  establish  messenger 
services  and  temporary  branches,  or  to 
relocate  branches  or  main  offices; 

(3)  Any  financial  arrangements  which 
have  been  made  in  connection  with  the 
proposed  branch  or  relocation  and 
which  involve  the  applicant's  insiders 
are  fair  and  reasonable  in  comparison  to 
similar  arrangements  that  could  have 
been  made  with  independent  third 
parties; 

(4)  Compliance  with  the  CRA.  the 
NEPA,  the  NHPA,  and  any  applicable 
related  regulations,  including  12  CFR 
part  345.  has  been  considered  and 
favorably  resolved; 

(5)  No  CRA  protest  as  defined  in 

§  303.2(1)  has  been  filed  which  remains 
unresolved  or.  where  such  a  protest  has 
been  filed  and  remains  unresolved,  the 
Director  (DCA),  Deputy  Director  (DCA). 
an  associate  director  (DCA)  or  the 
appropriate  regional  director  or  deputy 
regional  director  (DCA)  concurs  that 
approval  is  consistent  with  the  purpo.ses 
of  the  CRA  and  the  applicant  agrees  in 
writing  to  any  conditions  imposed 
regarding  the  CRA; 

(6)  An  applicant  with  one  or  more 
existing  branches  in  a  state  other  than 
the  applicant's  home  state  has  not  failed 
the  credit  needs  test  in  a  host  state 


under  section  109  of  the  Riegle-Neal 
Interstate  Banking  and  Branching 
Efficiency  Act  of  1994  (12  U.S.C.  1835a): 

(7)  Additionally,  for  applications 
submitted  to  establish  and  operate  a  de 
novo  branch  in  a  state  that  is  not  the 
applicant's  home  state  and  in  which  the 
applicant  does  not  maintain  a  branch: 
(i)  Confirmation  by  the  appropriate 
regional  director  (DOS)  that  the 
applicant  has  compHed  with  that  state's 
filing  requirements  and  that  the 
applicant  also  has  submitted  to  the  host 
state  bank  supervisor  a  copy  of  its  FDIC 
filing  to  establish  and  operate  a  de  novo 
branch; 

(ii)  Determination  by  the  FDIC  that 
the  applicant  is  adequately  capitalized 
as  of  the  date  of  the  filing  and  will 
continue  to  be  adequately  capitalized 
and  adequately  managed  upon 
consummation  of  the  transaction; 

(iii)  Confirmation  that  the  host  state 
has  in  effect  a  law  that  meets  the 
requirements  of  section  18(d)(4)(A)  of 
the  FDI  Act  (12  U.S.C.  1828(d)(4)(A)); 
and 

(iv)  Compliance  with  section  44(b)(3) 
of  the  FDI  Act  (12  U.S.C.  1831u(b)(3)): 
and 

(8)  Additionally,  for  applications 
submitted  to  relocate  a  main  office  from 
one  state  to  another  where  the  applicant 
seeks  to  retain  branches  in  the  state 
where  the  applicant's  main  office  exists 
prior  to  an  interstate  relocation  of  the 
main  office,  confirmation  that  the  filing 
meets  the  requirements  of  section 
18(d)(3)(B)  of  the  FDI  Act  (12  U.S.C. 
1828(d)(3)(B)). 

Subpart  D — Merger  Transactions 
§  303.60    Scope. 

This  subpart  sets  forth  the  application 
requirements,  procedures,  and 
delegations  of  authority  for  transactions 
subject  to  FDIC  approval  under  the  Bank 
Merger  Act.  section  18(c)  of  the  FDI  Act 
(12  U.S.C.  1828(c)).  Additional  guidance 
is  contained  in  the  FDIC  "Statement  of 
Policy  on  Bank  Merger  Transactions"  (2 
FDIC  Law,  Regulations.  Related  Acts 
(FDIC)  5145;  see  §  309.4  (a)  and  (b)  of 
this  chapter  for  availability). 

§303.61     Definitions. 

For  purposes  of  this  subpart: 
(a)  Merger  transaction  includes  anv 
transaction: 

(1)  In  which  an  insured  depository- 
institution  merges  or  consolidates  with 
any  other  insured  depositor],-  institution 
or,  either  directly  or  indirectly,  acquires 
the  assets  of.  or  assumes  liabilitv  to  pay 
any  deposits  made  in.  any  other  insured 
depository-  institution;  or 

(2)  In  which  an  insured  depositorv 
institution  merges  or  consolidates  with 


any  noninsured  bank  or  institution  or 
assumes  liability  to  pay  anv  deposits 
made  in.  or  similar  liabilities  of.  any 
noninsured  bank  or  institution,  or  in 
which  an  insured  depository  institution 
transfers  assets  to  any  noninsured  bank 
or  institution  m  consideration  of  the 
assumption  of  any  portion  of  the 
deposits  made  in  the  insured  depository 
institution. 

(b)  Corporate  reorganization  means  a 
merger  transaction  between  commonly- 
owned  institutions,  between  an  insured 
depository  institution  and  its 
subsidiary,  or  between  an  insured 
depository  institution  and  its  holdmg 
company,  provided  that  the  merger 
transaction  would  have  no  effect  on 
competition  or  otherwise  have 
significance  under  the  statutorv 
standards  set  forth  in  section  18(c)  of 
the  FDI  Act  (12  U.S.C.  1828(c)).  For 
purposes  of  this  paragraph,  institutions 
are  commonly-owned  if  more  than  50 
percent  of  the  voting  stock  of  each  of  the 
institutions  is  owned  by  the  same 
company,  individual,  or  group  of 
closely-related  individuals  acting  in 
concert. 

(c)  Interim  merger  transaction  means 
a  merger  transaction  (other  than  a 
purchase  and  assumption  transaction) 
between  an  operating  depository 
institution  and  a  newly-formed 
depositorv-  institution  or  corporation 
that  will  not  operate  independenth  and 
that  exists  solely  for  the  purpose  of 
facilitating  a  corporate  reorganization 

(d)  Optional  conversion  (Dakar 
transaction)  means  a  merger  transaction 
in  which  an  insured  depository- 
institution  assumes  deposit  liabilities 
insured  by  the  deposit  insurance  fund 
(either  the  Bank  Insurance  Fund  (BIF)  or 
the  Savings  Association  Insurance  Fund 
(SAIF))  of  which  that  assuming 
institution  is  not  a  member,  and  elects 
not  to  convert  the  insurance  covering 
the  assumed  deposits.  Such  transactions 
are  covered  by  section  5(d)(3)  of  the  FDI 
Aa  (12  U.S.C.  1815(d)(3)). 

(e)  Resulting  institution  refers  to  the 
acquiring,  assuming  or  resulting 
institution  in  a  merger  transaction. 

§  303.62    Transactions  requiring  prior 
approval. 

(a)  Merger  transactions  The  following 
merger  transactions  require  the  prior 
written  approval  of  the  FDIC  undei  this 
subpart: 

(1)  Any  merger  transaction,  including 
any  corporate  reorganization,  interim 
merger  transaction,  or  optional 
conversion,  in  which  th.?  resulting 
institution  is  to  be  an  insured  state 
nonmember  bank;  and 

(2)  Any  merger  transaction,  including 
any  corporate  reorganization  or  interim 
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merger  transaction,  that  involves  an 
uninsured  bank  or  institution. 

(b)  Related  provisions.  Transactions 
covered  by  this  subpart  also  may  be 
subject  to  other  provisions  or 
application  requirements,  including  the 
following: 

(1)  Interstate  merger  transactions. 
Merger  transactions  between  insured 
banks  that  are  chartered  in  different 
states  are  subject  to  the  provisions  of 
section  44  of  the  FDI  Act  (12  U.S.C. 
1831u).  In  the  case  of  a  merger 
transaction  that  consists  of  the 
acquisition  by  an  out  of  state  bank  of  a 
branch  without  acquisition  of  the  bank, 
the  branch  is  treated  for  section  44 
purposes  as  a  bank  whose  home  state  is 
the  state  in  which  the  branch  is  located. 

(2)  Deposit  insurance.  An  application 
for  deposit  insurance  will  be  required  in 
connection  with  a  merger  transaction 
between  a  state-chartered  interim 
institution  and  an  insured  depository 
institution  if  the  related  merger 
application  is  being  acted  upon  by  a 
federal  banking  agency  other  than  the 
FDIC.  If  the  FDIC  is  the  federal  banking 
agency  responsible  for  acting  on  the 
related  merger  application,  a  separate 
application  for  deposit  insurance  is  not 
necessary.  Procedures  for  applying  for 
deposit  insurance  are  set  forth  in 
subpart  B  of  this  part.  An  application  for 
deposit  insurance  will  not  be  required 
in  cormection  with  a  merger  transaction 
(other  than  a  purchase  and  assumption 
transaction)  of  a  federally-chartered 
interim  institution  and  an  insured 
institution,  even  if  the  resulting 
institution  is  to  operate  under  the 
charter  of  the  federal  interim  institution. 

(3)  Deposit  insurance  fund 
conversions.  Procedures  for  conversion 
transactions  involving  the  transfer  of 
deposits  from  BIF  to  SAIF  or  from  SAIF 
to  BIF  are  set  forth  in  subpart  M  of  this 
pyrt  at  §303.246. 

(4)  Branch  closings.  Branch  closings 
in  connection  with  a  merger  transaction 
are  subject  to  the  notice  requirements  of 
section  42  of  the  FDI  Act  (12  U.S.C. 
1831r-l).  including  requirements  for 
notice  to  customers.  These  requirements 
are  addressed  in  the  "Interagency  Policy 
Statement  Concerning  Branch  Closings 
Notices  and  Policies"  (2  FDIC  Law, 
Regulations,  Related  Acts  (FDIC)  5391). 

(5)  Undercapitalized  institutions. 
Applications  for  a  merger  transaction  by 
applicants  subject  to  section  38  of  the 
FDI  Act  (12  U.S.C.  1831o)  should  also 
provide  the  information  required  by 

§  303.204.  Applications  pursuant  to 
sections  38  and  18(c)  of  the  FDI  Act  (12 
U.S.C.  18310  and  1828(c))  may  be  filed 
concurrently  or  as  a  single  application. 

(6)  Certification  of  assumption  of 
deposit  liability.  An  insured  depository 


institution  assuming  deposit  liabilities 
of  another  insured  institution  must 
provide  certification  of  assumption  of 
deposit  liability  to  the  FDIC  in 
accordance  with  12  CFR  part  307. 

§303.63    Filing  procedures. 

(a)  General.  Applications  required 
under  this  subpart  shall  be  filed  with 
the  appropriate  regional  director  (DOS). 
The  appropriate  forms  and  instructions 
may  be  obtained  upon  request  from  any 
DOS  regional  office. 

(b)  Merger  transactions.  Applications 
for  approval  of  merger  transactions  shall 
be  accompanied  by  copies  of  all 
agreements  or  proposed  agreements 
relating  to  the  merger  transaction  and 
anv  other  information  requested  by  the 
FDIC. 

(c)  Interim  merger  transactions. 
Applications  for  approval  of  interim 
merger  transactions  and  any  related 
deposit  insurance  applications  shall  be 
made  by  filing  the  forms  and  other 
documents  required  by  paragraphs  (a) 
and  (b)  of  this  section  and  such  other 
information  as  may  be  required  by  the 
FDIC  for  consideration  of  the  request  for 
deposit  insurance. 

(d)  Optional  conversions.  If  the 
proposed  merger  transaction  is  an 
optional  conversion,  the  merger 
application  shall  include  a  statement 
that  the  proposed  merger  transaction  is 
a  transaction  covered  by  section  5(d)(3) 
of  the  FDI  Act  (12  U.S.C.  1815(d)(3)). 

§  303.64    Processing. 

(a)  Expedited  processing  for  eligible 
depository  institutions. — (1)  General.  An 
application  filed  under  this  subpart  by 
an  eligible  depository  institution  as 
defined  in  §  303. 2(r)  and  which  meets 
the  additional  criteria  in  paragraph 
(a)(4)  of  this  section  will  be 
acknowledged  by  the  FDIC  in  writing 
and  will  receive  expedited  processing, 
unless  the  applicant  is  notified  in 
writing  to  the  contrary  and  provided 
with  the  basis  for  that  decision.  The 
FDIC  may  remove  an  application  from 
expedited  processing  for  any  of  the 
reasons  set  forth  in  §303. 11(c)(2). 

(2)  Under  expedited  processing,  the 
FDIC  will  take  action  on  an  application 
by  the  date  that  is  the  latest  of: 

(i)  45  days  after  the  date  of  the  FDIC's 
receipt  of  a  substantially  complete 
merger  application;  or 

(ii)  10  days  after  the  date  of  the  last 
notice  publication  required  under 
§303.65;  or 

(iii)  5  days  after  receipt  of  the 
Attorney  General's  report  on  the 
competitive  factors  involved  in  the 
proposed  transaction;  or 

(iv)  For  an  interstate  merger 
transaction  subject  to  the  provisions  of 


section  44  of  the  FDI  Act  (12  U.S.C. 
1831u),  5  days  after  the  FDIC  receives 
confirmation  from  the  host  state  (as 
defined  in  §  303.41(e))  that  the  applicant 
has  both  complied  with  the  filing 
requirements  of  the  host  state  and 
submitted  a  copy  of  the  FDIC  merger 
application  to  the  host  state's  bank 
supervisor. 

(3)  Notwithstanding  paragraph  (a)(1) 
of  this  section,  if  the  FDIC  does  not  act 
within  the  expedited  processing  period, 
it  does  not  constitute  an  automatic  or 
default  approval. 

(4)  Criteria.  The  FDIC  will  process  an 
application  using  expedited  procedures 
if: 

(i)  Immediately  following  the  merger 
transaction,  the  resulting  institution  will 
be  "well-capitalized"  pursuant  to 
subpart  B  of  part  325  of  this  chapter; 
and 

(ii)(A)  All  parties  to  the  merger 
transaction  are  eligible  depository 
institutions  as  defined  in  §  303. 2(r);  or 

(B)  The  acquiring  party  is  an  eligible 
depository  institution  as  defined  in 
§  303. 2(r)  and  the  amount  of  the  total 
assets  to  be  transferred  does  not  exceed 
an  amount  equal  to  10  percent  of  the 
acquiring  institution's  total  assets  as 
reported  in  its  report  of  condition  for 
the  quarter  immediately  preceding  the 
filing  of  the  merger  application. 

(b)  Standard  processing.  For  those 
applications  not  processed  pursuant  to 
the  expedited  procedures,  the  FDIC  will 
provide  the  applicant  with  written 
notification  of  the  final  action  taken  by 
the  FDIC  on  the  application  when  the 
decision  is  rendered. 

§  303.65    Public  notice  requirements. 

(a)  General.  Except  as  provided  in 
paragraph  (b)  of  this  section,  an 
applicant  for  approval  of  a  merger 
transaction  must  publish  notice  of  the 
proposed  transaction  on  at  least  three 
occasions  at  approximately  equal 
intervals  in  a  newspaper  of  general 
circulation  in  the  community  or 
communities  where  the  main  offices  of 
the  merging  institutions  are  located  or, 
if  there  is  no  such  newspaper  in  the 
community,  then  in  the  newspaper  of 
general  circulation  published  nearest 
thereto. 

(1)  First  publication.  The  first 
publication  of  the  notice  should  be  as 
close  as  practicable  to  the  date  on  which 
the  application  is  filed  with  the  FDIC, 
but  no  more  than  5  days  prior  to  the 
filing  date. 

(2)  Last  publication.  The  last 
publication  of  the  notice  shall  be  on  the 
25th  day  after  the  first  publication  or,  if 
the  newspaper  does  not  publish  on  the 
25th  day,  on  the  newspaper's 
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publication  date  that  is  closest  to  the 
25th  day. 

(b)  Exceptions. — (1)  Emergency 
requiring  expeditious  action.  If  the  FDIC 
determines  that  an  emergency  exists 
requiring  expeditious  action,  notice 
shall  be  published  twice.  The  first 
notice  shall  be  published  as  soon  as 
possible  after  the  FDIC  notifies  the 
applicant  of  such  determination.  The 
second  notice  shall  be  published  on  the 
7th  day  after  the  first  publication  or,  if 
the  newspaper  does  not  publish  on  the 
7th  day,  on  the  newspaper's  publication 
date  that  is  closest  to  the  7th  day. 

(2)  Probable  failure.  If  the  FDIC 
determines  that  it  must  act  immediately 
to  prevent  the  probable  failure  of  one  of 
the  institutions  involved  in  a  proposed 
merger  transaction,  publication  is  not 
required. 

(c)  Content  of  notice. — (1)  General. 
The  notice  shall  conform  to  the  public 
notice  requirements  set  forth  in  §  303.7. 

(2)  Branches.  If  it  is  contemplated  that 
the  resulting  institution  will  operate 
offices  of  the  other  institution(s)  as 
branches,  the  following  statement  shall 
be  included  in  the  notice  required  in 

§  303.7(b): 

It  is  contemplated  that  all  offices  of  the 
above-named  institutions  will  continue  to  be 
operated  (with  the  exception  of  [insert 
identity  and  location  of  each  office  that  will 
not  be  operated)). 

(3)  Emergency  requiring  expeditious 
action.  If  the  FDIC  determines  that  an 
emergency  exists  requiring  expeditious 
action,  the  notice  shall  specify  as  the 
closing  date  of  the  pubUc  comment 
period  the  date  that  is  the  10th  day  after 
the  date  of  the  first  publication. 

(d)  Public  comments.  Comments  must 
be  received  by  the  appropriate  regional 
director  (DOS)  within  30  days  after  the 
first  publication  of  the  notice,  unless  the 
comment  period  has  been  extended  or 
reopened  in  accordance  with 

§  303.9(b)(2).  If  the  FDIC  has  determined 
that  an  emergency  exists  requiring 
expeditious  action,  comments  must  be 
received  by  the  appropriate  regional 
director  within  10  days  after  the  first 
publication. 

§  303.66    Delegation  of  authority. 

(a)  General. — (1)  Bank  Merger  Act 
approval.  Subject  to  paragraphs  (a)(3) 
and  (e)  of  this  section,  authority  is 
delegated  in  paragraphs  (b),  (c),  and  (d) 
of  this  section  to  the  designated  FDIC 
officials  to  approve  under  the  Bank 
Merger  Act,  18(c)  of  the  FDI  Act  (12 
U.S.C.  1828(c)),  applications  filed  under 
this  subpart. 

(2)  Interstate  merger  approval.  With 
respect  to  an  interstate  merger 
transaction  covered  by  section  44  of  the 
FDI  Act  (12  U.S.C.  1831u),  in  addition 


to  the  authority  delegated  to  any  official 
in  paragraph  (b),  (c),  or  (d)  of  this 
section  to  approve  the  merger 
transaction  under  the  Bank  Merger  Act, 
authority  is  also  delegated  to  such 
official  to  approve  the  merger 
transaction  under  section  44.  This 
delegation  is  subject  to  paragraph  (a)(3) 
of  this  section  and  to  the  condition  that 
the  merger  transaction  is  eligible  for 
FDIC  approval  under  section  44. 

(3)  Combined  approvals.  The 
delegations  in  paragraphs  (a)(2),  (b),  (c), 
and  (d)  of  this  section  do  not  apply  to 
an  interstate  bank  merger  transaction 
covered  both  by  section  44  and  by  the 
Bank  Merger  Act  unless  the  merger 
transaction  is  being  approved  pursuant 
to  delegated  authority  under  both 
section  44  and  the  Bank  Merger  Act. 

(b)  Basic  delegation.  Authority  is 
delegated  to  the  Director  and  Deputy 
Director  (DOS)  and,  where  confirmed  in 
vkTiting  by  the  Director,  to  an  associate 
director,  and  the  appropriate  regional 
director  and  deputy  regional  director  to 
approve  applications  under  the  Bank 
Merger  Act.  For  the  delegate  to  exercise 
this  authority,  the  following  criteria 
must  be  satisfied: 

(1)  The  resulting  institution  would 
meet  all  applicable  capital  requirements 
upon  consummation  of  the  transaction 
(or,  where  the  resulting  entity  is  an 
insured  branch  of  a  foreign  bank,  would 
be  in  compUance  with  12  CFR  347.211 
upon  consummation  of  the  transaction); 
and 

(2)  The  factors  set  forth  in  section 
18(c)(5)  of  the  Act  (12  U.S.C.  1828(c)(5)) 
have  been  considered  and  favorably 
resolved;  and 

(3)(i)  The  merging  institutions  do  not 
operate  in  the  same  relevemt  geographic 
market (s);  or 

(ii)  In  each  relevant  geographic  market 
in  which  more  than  one  of  the  merging 
institutions  operate,  the  resulting 
institution  upon  consummation  of  the 
merger  transaction  would  hold  no  more 
than  15  percent  of  the  ♦otal  deposits 
held  by  banks  and/or  other  depository 
institutions  (as  appropriate)  in  the 
market;  or 

(iii)  In  each  relevant  geographic 
market  in  which  more  than  one  of  the 
merging  institutions  operate,  the 
resulting  institution  upon 
consummation  of  the  merger  transaction 
would  hold  no  more  than  25  percent  of 
the  total  deposits  held  by  banks  and/or 
other  depository  institutions  (as 
appropriate)  in  the  market,  and  the 
Attorney  General  has  notified  the  FDIC 
in  writing  that  the  proposed  merger 
transaction  would  not  have  a 
significantly  adverse  effect  on 
competition;  and 


(4)  Compliance  with  the  CRA  and  any 
applicable  related  regulations,  including 
12  CFR  part  345,  has  been  considered 
and  favorably  resolved;  and 

(5)  No  CRA  protest  as  defined  in 

§  303.2(1)  has  been  filed  which  remains 
unresolved  or,  where  such  a  protest  has 
been  filed  and  remains  unresolved,  the 
Director  (DCA),  Deputy  Director  (DCA). 
associate  director  (DCA),  the 
appropriate  regional  director  (DCA).  or 
deputy  regional  director  (DCA)  concurs 
that  approval  is  consistent  with  the 
purposes  of  the  CRA,  and  the  applicant 
agrees  in  writing  to  any  conditions 
imposed  regarding  the  CRA;  and 

(6)  The  applicant  agrees  in  writing  to 
comply  with  any  conditions  imposed  by 
the  delegate,  other  than  the  standard 
conditions  defined  in  §  303.2(ff).  which 
may  be  imposed  without  the  appUcant's 
wnritten  consent. 

(c)  Additional  delegations.  In  addition 
to  the  delegations  otherwise  provided 
for  in  this  section,  and  subject  to  the 
criteria  set  forth  in  paragraphs  (b)(1),  (2), 
(4),  (5).  and  (6)  of  this  section,  authority 
is  delegated  to  the  Director  and  to  the 
Deputy  Director  (DOS)  and.  where 
confirmed  in  wTiting  by  the  Director,  to 
an  associate  director,  to  approve  an 
application  for  a  merger  transaction 
upon  the  consummation  of  which  the 
resulting  institution  would  hold  not 
more  than  35  percent  of  the  total 
deposits  held  by  banks  and/or  other 
depository  institutions  (as  appropriate) 
in  any  relevant  geographic  market  in 
which  more  than  one  of  the  merging 
institutions  operate,  and  the  Attorney 
General  has  notified  the  FDIC  in  writing 
that  the  merger  transaction  would  not 
have  a  significantly  adverse  efiFect  on 
competition. 

(d)  Corporate  reorganizations:  interim 
merger  transactions.  In  addition  to  the 
delegations  otherwise  provided  for  in 
this  section,  authority  is  delegated  to  the 
Director  and  to  the  Deputy  Director 
(DOS)  and,  where  confirmed  in  writing 
by  the  Director,  to  an  associate  director 
and  the  appropriate  regional  director 
and  deputy  regional  director,  to 
approve: 

(1)  An  apphcation  for  a  corporate 
reorganization  or  an  interim  merger 
transaction  that  satisfies  the  criteria  set 
forth  in  paragraphs  (b)(5)  and  (6)  of  this 
section;  and 

(2)  Any  related  application  for  deposit 
insurance. 

(e)  Limitations.  The  delegations  in 
paragraphs  (b)  through  (d)  of  this 
section  do  not  apply  if: 

(1)  The  Attorney  General  has 
determined  that  the  metier  transaction 
would  have  a  significantly  adverse 
effect  on  competition;  or 
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(2)  The  FDIC  has  made  a 
determination  pursuant  to  section  18 
(c)(6)  of  the  FDI  Act  (12  U.S.C. 
1828(c)(6))  that  an  emergency  exists 
requiring  expeditious  action  or  that  the 
transaction  must  be  consummated 
immediately  in  order  to  avoid  a 
probable  failure. 

(0  Review  of  competitive  factors 
reports.  In  deciding  whether  to  approve 
a  merger  transaction  under  the  authority 
delegated  by  this  section,  the  delegate 
shall  review  any  reports  provided  by  the 
Attorney  General,  the  Comptroller  of  the 
Currency,  the  Board  of  Governors  of  the 
Federal  Reserve  System,  or  the  Director 
of  the  Office  of  Thrift  Supervision  in 
response  to  a  request  by  the  FDIC  for 
reports  on  the  competitive  factors 
involved  in  the  proposed  merger 
transaction. 

(g)  Competitive  factor  reports 
provided  by  the  FDIC.  Authority  is 
delegated  to  the  Director  and  the  Deputy 
Director  (DOS)  and,  where  confirmed  in 
writing  bv  the  Director,  to  an  associate 
director  and  the  appropriate  regional 
director  and  deputy  regional  director,  to 
furnish  requested  reports  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System,  the  Comptroller  of  the 
Currency,  or  the  Director  of  the  Office 
of  Thrift  Supervision  on  the  competitive 
factors  involved  in  any  merger 
transaction  subject  to  approval  by  one  of 
those  agencies,  if  the  delegate 
determines  that  the  proposed  merger 
transaction  would  not  have  a 
substantially  adverse  effect  on 
competition. 

§  303.67    Authority  retained  by  the  FDIC 
Board  of  Directors. 

Without  limiting  the  authority  of  the 
Board  of  Directors,  the  Board  of 
Directors  retains  authority  to  act  on 
applications  covered  by  this  subpart  if 
the  criteria  or  other  conditions  for 
delegation  are  not  satisfied.  This 
includes  the  retention  of  authority  to 
deny  applications  for  merger 
transactions.  It  further  includes 
retention  of  authority  to  approve 
applications  for  merger  transactions 
where: 

(a)  The  limitations  specified  in 
§  303.66(e)  preclude  action  under 
delegated  authority; 

(b)  The  applicant  does  not  agree  in 
writing  to  comply  with  any  conditions 
imposed  by  the  delegate,  other  than  the 
standard  conditions  defined  in 

§  303.2(ff).  which  may  be  imposed 
without  the  applicant's  written  consent: 
or 

(c)  The  resulting  institution,  upon 
consummation  of  a  merger  transaction 
other  than  a  corporate  reorganization, 
would  have  more  than  35  percent  of  the 


total  deposits  held  by  banks  and/or 
other  depository  institutions  (as 
appropriate)  in  any  relevant  geographic 
market  in  which  more  than  one  of  the 
merging  institutions  operate. 

Subpart  E — Change  in  Bank  Control 

§303.80    Scope. 

This  subpart  sets  forth  the  procedures 
for  submitting  a  notice  to  acquire 
control  of  an  insured  state  nonmember 
bank  pursuant  to  the  Change  in  Bank 
Control  Act  of  1978,  section  7(j)  of  the 
FDI  Act  (12  U.S.C.  1817(j)).  and 
delegations  of  authority  regarding  such 
filings. 

§303.81     Definitions. 

For  purposes  of  this  subpart: 

(a)  Acquisition  means  a  purchase, 
assignment,  transfer,  pledge  or  other 
disposition  of  voting  shares,  or  an 
increase  in  percentage  ownership  of  an 
insured  state  nonmember  bank  resulting 
from  a  redemption  of  voting  shares. 

(b)  Acting  in  concert  means  knowing 
participation  in  a  joint  activity  or 
parallel  action  towards  a  common  goal 
of  acquiring  control  of  an  insured  state 
nonmember  bank,  whether  or  not 
pursuant  to  an  express  agreement. 

(c)  Control  means  the  power,  directly 
or  indirectly,  to  direct  the  management 
or  policies  of  an  insured  bank  or  to  vote 
25  percent  or  more  of  any  class  of  voting 
shares  of  an  insured  bank. 

(d)  Person  means  an  individual, 
corporation,  partnership,  trust, 
association,  joint  venture,  pool, 
syndicate,  sole  proprietorship, 
unincorporated  organization,  and  any 
other  form  of  entity,  and  a  voting  trust, 
voting  agreement,  and  any  group  of 
persons  acting  in  concert. 


§303.82 
notice. 


Transactions  requiring  prior 


(a)  Prior  notice  requirement.  Any 
person  acting  directly  or  indirectly,  or 
through  or  in  concert  with  one  or  more 
persons,  shall  give  the  FDIC  60  days 
prior  written  notice,  as  specified  in 

§  303.84,  before  acquiring  control  of  an 
insured  state  nonmember  bank,  unless 
the  acquisition  is  exempt  under 
§303.83. 

(b)  Acquisitions  requiring  prior 
notice. — (1)  Acquisition  of  control.  The 
acquisition  of  control,  unless  exempted, 
requires  prior  notice  to  the  FDIC. 

(2)  Rebuttable  presumption  of  control. 
The  FDIC  presumes  that  an  acquisition 
of  voting  shares  of  an  insured  state 
nonmember  bank  constitutes  the 
acquisition  of  the  power  to  direct  the 
management  or  policies  of  an  insured 
bank  requiring  prior  notice  to  the  FDIC, 
if,  immediately  after  the  transaction,  the 
acquiring  person  (or  persons  acting  in 


concert)  will  own,  control,  or  hold  with 
power  to  vote  10  percent  or  more  of  any 
class  of  voting  shares  of  the  institution, 
and  if: 

(i)  The  institution  has  registered 
shares  under  section  12  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  781);  or 

(ii)  No  other  person  will  own,  control 
or  hold  the  power  to  vote  a  greater 
percentage  of  that  class  of  voting  shares 
immediately  after  the  transaction.  If  two 
or  more  persons,  not  acting  in  concert, 
each  propose  to  acquire  simultaneously 
equal  percentages  of  10  percent  or  more 
of  a  class  of  voting  shares  of  an  insured 
state  nonmember  bank,  each  such 
person  shall  file  prior  notice  with  the 
FDIC. 

(c)  Acquisitions  of  loans  in  default. 
The  FDIC  presumes  an  acquisition  of  a 
loan  in  default  that  is  secured  by  voting 
shares  of  an  insured  state  nonmember 
bank  to  be  an  acquisition  of  the 
underlying  shares  for  purposes  of  this 
section. 

(d)  Other  transactions.  Transactions 
other  than  those  set  forth  in  paragraph 
(b)(2)  of  this  section  resulting  in  a 
person's  control  of  less  than  25  percent 
of  a  class  of  voting  shares  of  an  insured 
state  nonmember  bank  are  not  deemed 
by  the  FDIC  to  constitute  control  for 
purposes  of  the  Change  in  Bank  Control 
Act. 

(e)  Rebuttal  of  presumptions.  Prior 
notice  to  the  FDIC  is  not  required  for 
any  acquisition  of  voting  shares  under 
the  presumption  of  control  set  forth  in 
this  section,  if  the  FDIC  finds  that  the 
acquisition  will  not  result  in  control. 
The  FDIC  will  afford  any  person  seeking 
to  rebut  a  presumption  in  this  section  an 
opportunity  to  present  views  in  writing 
or,  if  appropriate,  orally  before  its 
designated  representatives  at  an 
informal  meeting. 


§303.83 
notice. 


Transactions  not  requiring  prior 


(a)  Exempt  transactions.  The 
following  transactions  do  not  require 
notice  to  the  FDIC  under  this  subpart: 

(1)  The  Requisition  of  additional 
voting  shares  of  an  insured  state 
nomnember  bank  by  a  person  who: 

(i)  Held  the  power  to  vote  25  percent 
or  more  of  any  class  of  voting  shares  of 
that  institution  continuously  since 
March  9,  1979,  or  since  that  institution 
commenced  business,  whichever  is 
later;  or 

(ii)  Is  presumed,  under  §  303.82(b)(2), 
to  have  controlled  the  institution 
continuously  since  March  9,  1979.  if  the 
aggregate  amount  of  voting  shares  held 
does  not  exceed  25  percent  or  mbie  of 
any  class  of  voting  shares  of  the 
institution  or.  in  other  cases,  where  the 
FDIC  determines  that  the  person  has 
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controlled  the  bank  continuouslv  since 
March  9,  1979; 

(2)  The  acquisition  of  additional 
shares  of  a  class  of  voting  shares  of  an 
insured  state  nonmember  bank  by  any 
person  (or  persons  acting  in  concert) 
who  has  lawfully  acquired  and 
maintained  control  of  the  institution  (for 
purposes  of  §  303.82)  after  complnng 
with  the  procedures  of  the  Change  in 
Bank  Control  Act  to  acquire  voting 
shares  of  the  institution  under  this 
subpart; 

(3)  Acquisitions  of  voting  shares 
subject  to  approval  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)).  section  18(c)  of  the  FDI 
Act  (12  U.S.C.  1828(c)).  or  section  10  of 
the  Home  Owners'  Loan  Act  (12  U.S.C. 
1467a); 

(4)  Transactions  exempt  under  the 
Bank  Holding  Company  Act: 
foreclosures  by  institutional  lenders, 
fiduciary  acquisitions  by  banks,  and 
increases  of  majority  holdings  by  bank 
holding  companies  described  in 
sections  2(a)(5).  3(a)(A),  or  3(a)(B) 
respectively  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1841(a)(5), 
1842(a)(A).  and  1842(a)(B)); 

(5)  A  customary  one-time  proxy 
solicitation; 

(6)  The  receipt  of  voting  shares  of  an 
insured  state  nonmember  bank  through 
a  pro  rata  stock  dividend;  and 

(7)  The  acquisition  of  voting  shares  in 
a  foreign  bank,  which  has  an  insured 
branch  or  branches  in  the  United  States. 
(This  exemption  does  not  extend  to  the 
reports  and  information  required  under 
paragraphs  9,  10.  and  12  of  the  Change 
in  Bank  Control  Act  of  1978  (12  U.S.C. 
1817(j)(9).  (10),and(12)). 

(b)  Prior  notice  exemption.  (1)  The 
following  acquisitions  of  voting  shares 
of  an  insured  state  nonmember  bank, 
which  otherwise  would  require  prior 
notice  under  this  subpart,  are  not 
subject  to  the  prior  notice  requirements 
if  the  acquiring  person  notifies  the 
appropriate  regional  director  (DOS) 
within  90  calendar  days  after  the 
acquisition  and  provides  any  relevant 
information  requested  by  the  regional 
director  (DOS): 

(i)  The  acquisition  of  voting  shares 
through  inheritance; 

(ii)  The  acquisition  of  voting  shares  as 
a  bona  fide  gift;  or 

(iii)  The  acquisition  of  voting  shares 
in  satisfaction  of  a  debt  previously 
contracted  in  good  faith,  except  that  the 
acquiror  of  a  defaulted  loan  secured  by 
a  controlling  amount  of  a  state 
nonmember  bank's  voting  securities 
shall  file  a  notice  before  the  loan  is 
acquired. 

(2)  The  following  acquisitions  of 
voting  shares  of  an  insured  state 


nonmember  bank,  which  otherwise 
would  require  prior  notice  under  this 
subpart,  are  not  subject  to  the  prior 
notice  requirements  if  the  acquiring 
person  notifies  the  appropriate  regional 
director  (DOS)  within  90  calendar  days 
after  receiving  notice  of  the  acquisition 
and  provides  any  relevant  information 
requested  by  the  regional  director 
(DOS): 

(i)  A  percentage  increase  in 
owTiership  of  voting  shares  resulting 
from  a  redemption  of  voting  shares  by 
the  issuing  bank;  or 

(ii)  The  sale  of  shares  by  any 
shareholder  that  is  not  within  the 
control  of  a  person  resulting  in  that 
person  becoming  the  largest 
shareholder. 

(3)  Nothing  in  paragraph  (b)(1)  of  this 
section  limits  the  authority  of  the  FDIC 
to  disapprove  a  notice  pursuant  to 
§  303.85(c). 

§303.84    Filing  procedures. 

(a)  Filing  notice.  (1)  A  notice  required 
under  this  subpart  shall  be  filed  with 
the  appropriate  regional  director  (DOS) 
and  shall  contain  all  the  information 
required  by  paragraph  6  of  the  Change 
in  Bank  Control  Act,  section  7  (j)  of  the 
FDI  Act,  (12  U.S.C.  1817(j)(6)),  or 
prescribed  in  the  designated  interagency 
form  which  may  be  obtained  from  any 
FDIC  regional  office. 

(2)  The  FDIC  may  waive  any  of  the 
informational  requirements  of  the  notice 
if  the  FDIC  determines  that  it  is  in  the 
public  interest. 

(3)  A  notificant  shall  notify  the 
appropriate  regional  director  (DOS) 
immediately  of  any  material  changes  in 
a  notice  submitted  to  the  regional 
director  (DOS),  including  changes  in 
financial  or  other  conditions. 

(4)  When  the  acquiring  person  is  an 
individual,  or  group  of  individuals 
acting  in  concert,  the  requirement  to 
provide  personal  financial  data  may  be 
satisfied  by  a  current  statement  of  assets 
and  liabilities  and  an  income  summary, 
as  required  in  the  designated 
interagency  form,  together  with  a 
statement  of  any  material  changes  since 
the  date  of  the  statement  or  summary. 
The  appropriate  regional  director  (DOS) 
may  require  additional  information  if 
appropriate. 

(b)  Other  laws.  Nothing  in  this  subpart 
shall  affect  any  obligation  which  the 
acquiring  person(s)  may  have  to  comply 
with  the  federal  securities  laws  or  other 
laws. 

§  303.85    Processing. 

(a)  Acceptance  of  notice.  The  60-day 
notice  period  specified  in  §  303.82  shall 
commence  on  the  date  of  receipt  of  a 
substantially  complete  notice.  The 


regional  director  (DOS)  shall  notify  the 
person  or  persons  submitting  a  notice 
under  this  subpart  in  writing  of  the  date 
the  notice  is  accepted  for  processing. 
The  FDIC  may  request  additional 
information  at  any  time. 

(b)  Time  period  for  FDIC  action: 
consummation  of  acquisition.  (1)  The 
notificant(s)  may  consummate  the 
proposed  acquisition  60  days  after 
submission  to  the  regional  director 
(DOS)  of  a  substantially  complete  notice 
under  paragraph  (a)  of  this  section, 
unless  within  that  period  the  FDIC 
disapproves  the  proposed  acquisition  or 
extends  the  60-day  period. 

(2)  The  notificant(s)  may  consummate 
the  proposed  transaction  before  the 
expiration  of  the  60-day  period  if  the 
FDIC  notifies  the  notificant (s)  in  writing 
of  its  intention  not  to  disapprove  the 
acquisition. 

(c)  Disapproval  of  acquisition  of 
control.  Subpart  D  of  12  CFR  part  308 
sets  forth  the  rules  of  practice  and 
procedure  for  a  notice  of  disapproval. 

§  303.86    Public  notice  requirements. 

(a)  Publication — (1)  Newspaper 
announcement.  Any  person(s)  filing  a 
notice  under  this  subpart  shall  publish 
an  announcement  soliciting  public 
comment  on  the  proposed  acquisition. 
The  announcement  shall  be  published 
in  a  newspaper  of  general  circulation  in 
the  community  in  which  the  home 
office  of  the  state  nonmember  bank  to  be 
acquired  is  located.  The  announcement 
shall  be  published  as  close  as  is 
practicable  to  the  date  the  notice  is  filed 
with  the  appropriate  regional  director 
(DOS),  but  in  no  event  more  than  10 
calendar  days  before  or  after  the  filing 
date. 

(2)  Contents  of  newspaper 
announcement.  The  newspaper 
announcement  shall  conform  to  the 
public  notice  requirements  set  forth  in 
§303.7. 

(b)  Delay  of  publication.  The  FDIC 
may  permit  delay  in  the  publication 
required  by  this  section  if  the  FDIC 
determines,  for  good  cause,  that  it  is  in 
the  public  interest  to  grant  such  a  delay- 
Requests  for  delay  of  publication  may  be 
submitted  to  the  appropriate  regional 
director  (DOS). 

(c)  Shortening  or  waiving  notice.  The 
FDIC  may  shorten  the  public  comment 
period  to  a  period  of  not  less  than  10 
days,  or  waive  the  public  comment  or 
newspaper  publication  requirements  of 
this  paragraph,  or  act  on  a  notice  before 
the  expiration  of  a  public  comment 
period,  if  it  determines  in  writing  either 
that  an  emergency  exists  or  that 
disclosure  of  the  notice,  solicitation  of 
public  comment,  or  delay  until 
expiration  of  the  public  comment  period 
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would  seriously  threaten  the  safety  or 
soundness  of  the  bank,  to  be  acquired. 

(d)  Consideration  of  public  comments. 
In  acting  upon  a  notice  filed  under  this 
subpart,  the  FDIC  shall  consider  all 
public  comments  received  in  writing 
within  20  days  following  the  required 
newspaper  publication  or.  if  the  FDIC 
has  shortened  the  public  connnent 
period  pursuant  to  paragraph  (c)  of  this 
section,  within  such  shorter  period. 

(e)  Publication  if  filing  is  subsequent 
to  acquisition  of  control.  (1)  Whenever 
a  notice  of  a  proposed  acquisition  of 
control  is  not  filed  in  accordance  with 
the  Change  in  Bank  Control  Act  and 
these  regulations,  the  acquiring 
person(s)  shall,  within  10  days  of  being 
so  directed  bv  the  FDIC.  publish  an 
announcement  of  the  acquisition  of 
control  in  a  newspaper  of  general 
circulation  in  the  community  in  which 
the  home  office  of  the  state  nonmember 
bank  to  be  acquired  is  located. 

(2)  The  newspaper  announcement 
shall  contain  the  name(s)  of  the 
acquiror(s),  the  name  of  the  depository 
institution  involved,  and  the  date  of  the 
acquisition  of  the  stock.  The 
announcement  shall  also  contain  a 
statement  indicating  that  the  FDIC  is 
currently  reviewing  the  acquisition  of 
control.  The  announcement  also  shall 
state  that  any  person  wishing  to 
comment  on  the  change  in  control  may 
do  so  by  submitting  written  comments 
to  the  appropriate  regional  director 
(DOS)  of  the  FDIC  (give  address  of 
regional  office)  within  20  days  following 
the  required  newspaper  publication. 

§303,87    Delegation  of  authority, 

(a)  Authority  is  delegated  to  the 
Director  and  the  Deputy  Director  (DOS) 
and,  where  confirmed  in  writing  by  the 
Director,  to  an  associate  director  and  the 
appropriate  regional  director  and 
deputy  regional  director,  to  issue  a 
written  notice  of  the  FDIC's  intent  not 
to  disapprove  an  acquisition  of  control 
of  an  insured  state  nonmember  bank. 

(b)  The  authority  delegated  by 
paragraph  (a)  of  this  section  shall 
include  the  power  to: 

(1)  Act  in  situations  where 
information  is  submitted  on  acquisitions 
arising  out  of  events  beyond  the 
person's  control,  as  set  forth  in 

§303. 83(b); 

(2)  Extend  notice  periods; 

(3)  Determine  whether  a  notice  should 
be  filed  under  section  7(j)  of  the  Act  (12 
U.S.C.  1817(j))  by  a  person  acquiring 
less  than  25  percent  of  any  class  of 
voting  shares  of  an  insured  state 
nonmember  bank;  and 

(4)  Delay  or  waive  publication,  waivp 
or  shorten  the  public  comment  period, 
or  act  on  a  proposed  acquisition  of 


control  prior  to  the  expiration  of  the 
public  comment  period,  as  provided  in 
§§  303.86(a)(3)  and  (4). 

(c)  Authority  is  delegated  to  the 
Director  and  Deputy  Director  (DOS)  and, 
where  confirmed  in  writing  by  the 
Director,  to  an  associate  director,  to 
disapprove  an  acquisition  of  control  of 
an  insured  state  nonmember  bank. 

Subpart  F — Change  of  Director  or 
Senior  Executive  Officer 

§303.100    Scope. 

This  subpart  sets  forth  the 
circumstances  under  which  an  insured 
state  nonmember  bank  must  notify  the 
FDIC  of  a  change  in  any  member  of  its 
board  of  directors  or  anv  senior 
executive  officer  and  the  procedures  for 
filing  such  notice,  as  well  as  applicable 
delegations  of  authority.  This  subpart 
implements  section  32  of  the  FDI  Act 
(12  U.S.C.  18311). 

§303.101     Definitions. 

For  purposes  of  this  subpart: 

(a)  Director  means  a  person  who 
serves  on  the  board  of  directors  or  board 
of  trustees  of  an  insured  state 
nonmember  bank,  except  that  this  term 
does  not  include  an  advisory  director 
who: 

(1)  Is  not  elected  by  the  shareholders; 

(2)  Is  not  authorized  to  vote  on  any 
matters  before  the  board  of  directors  or 
board  of  trustees  or  any  committee 
thereof; 

(3)  Solely  provides  general  policy 
advice  to  the  board  of  directors  or  board 
of  trustees  and  any  committee  thereof; 
and 

(4)  Has  not  been  identified  by  the 
FDIC  as  a  person  who  performs  the 
functions  of  a  director  for  purposes  of 
this  subpart. 

(b)  Senior  executive  officer  means  a 
person  who  holds  the  title  of  president, 
chief  executive  officer,  chief  operating 
officer,  chief  managing  official  (in  an 
insured  state  branch  of  a  foreign  bank), 
chief  financial  officer,  chief  lending 
officer,  or  chief  investment  officer,  or, 
without  regard  to  title,  salary,  or 
compensation,  performs  the  function  of 
one  or  more  of  these  positions.  Senior 
executive  officer  also  includes  any  other 
person  identified  by  the  FDIC,  whether 
or  not  hired  as  an  employee,  with 
significant  influence  over,  or  who 
participates  in.  major  policymaking 
decisions  of  the  insured  state 
nonmember  bank. 

(c)  Troubled  condition  means  any 
insured  state  nonmember  bank  that: 

(1)  Has  a  composite  rating,  as 
determined  in  its  most  recent  report  of 
examination  of  4  or  5  under  the  Uniform 
Financial  Institutions  Rating  System 


(UFIRS),  or  in  the  case  of  an  insured 
state  branch  of  a  foreign  bank,  an 
equivalent  rating;  or 

(2)  Is  subject  to  a  proceeding  initiated 
by  the  FDIC  for  termination  or 
suspension  of  deposit  insurance;  or 

(3)  Is  subject  to  a  cease-and-desist 
order  or  written  agreement  issued  by 
either  the  FDIC  or  the  appropriate  state 
banking  authority  that  requires  action  to 
improve  the  financial  condition  of  the 
bank  or  is  subject  to  a  proceeding 
initiated  by  the  FDIC  or  state  authority 
which  contemplates  the  issuance  of  an 
order  that  requires  action  to  improve  the 
financial  condition  of  the  bank,  unless 
otherwise  informed  in  writing  bv  the 
FDIC;  or 

(4)  Is  informed  in  writing  by  the  FDIC 
that  it  is  in  troubled  condition  for 
purposes  of  the  requirements  of  this 
subpart  on  the  basis  of  the  bank's  most 
recent  report  of  condition  or  report  of 
examination,  or  other  information 
available  to  the  FDIC. 

§  303.102    Filing  procedures  and  waiver  of 
prior  notice. 

(a)  Insured  state  nonmember  banks. 
An  insured  state  nonmember  bank  shall 
give  the  FDIC  written  notice,  as 
specified  in  paragraph  (c)(1)  of  this 
section,  at  least  30  days  prior  to  adding 
or  replacing  any  member  of  its  board  of 
directors,  employing  any  person  as  a 
senior  executive  officer  of  the  bank,  or 
changing  the  responsibilities  of  any 
senior  executive  officer  so  that  the 
person  would  assume  a  different  senior 
executive  officer  position,  if: 

(1)  The  bank  is  not  in  compliance 
with  all  minimum  capital  requirements 
applicable  to  the  bank  as  determined  on 
the  basis  of  the  bank's  most  recent 
report  of  condition  or  report  of 
examination; 

(2)  The  bank  is  in  troubled  condition; 
or 

(3)  The  FDIC  determines,  in 
connection  with  its  review  of  a  capital 
restoration  plan  required  under  section 
38(e)(2)  of  the  FDI  Act  (12  U,S.C. 
18310(e)(2))  or  otherwise,  that  such 
notice  is  appropriate. 

(b)  Insured  branches  of  foreign  banks. 
In  the  case  of  the  addition  of  a  member 
of  the  board  of  directors  or  a  change  in 
senior  executive  officer  in  a  foreign 
bank  having  an  insured  state  branch,  the 
notice  requirement  shall  not  apply  to 
such  additions  and  changes  in  the 
foreign  bank  parent,  but  only  to  changes 
in  senior  executive  officers  in  the  state 
branch. 

(c)  Waiver  of  prior  notice — (1)  Waiver 
requests.  The  FDIC  may  permit  an 
individual,  upon  petition  by  the  bank  to 
the  appropriate  regional  director  (DOS), 
to  serve  as  a  senior  executive  officer  or 
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director  before  filing  the  notice  required 
under  this  subpart  if  the  FDIC  finds  that: 

(i)  Delay  would  threaten  the  safety  or 
soundness  of  the  bank; 

(ii)  Delay  would  not  be  in  the  public 
interest;  or 

(iii)  Other  extraordinary 
circumstances  exist  that  justifS'  waiver 
of  prior  notice. 

(2)  Automatic  waiver.  In  the  case  of 
the  election  of  a  new  director  not 
proposed  by  management  at  a  meeting 
of  the  shareholders  of  an  insured  state 
nonmember  bank,  the  prior  30-day 
notice  is  automatically  waived  and  the 
individual  immediately  may  begin 
serving,  provided  that  a  complete  notice 
is  filed  with  the  appropriate  regional 
director  (DOS)  within  two  business  days 
after  the  individual's  election. 

(3)  Effect  on  disapproval  authoritv.  A 
waiver  shall  not  affect  the  authority  of 
the  FDIC  to  disapprove  a  notice  within 
30  days  after  a  waiver  is  granted  under 
paragraph  (c)(1)  of  this  section  or  the 
election  of  an  individual  who  has  filed 
a  notice  and  is  serving  pursuant  to  an 
automatic  waiver  under  paragraph  (c)(2) 
of  this  section. 

(d)(1)  Content  of  filing.  The  notice 
required  by  paragraph  (a)  of  this  section 
shall  be  filed  with  the  appropriate 
regional  director  (DOS)  and  shall 
contain  information  pertaining  to  the 
competence,  experience,  character,  or 
integrity  of  the  individual  with  respect 
to  whom  the  notice  is  submitted,  as 
prescribed  in  the  designated  interagency 
form  which  is  available  ft-om  any  FDIC 
regional  office.  The  regional  director  or 
his  or  her  designee  may  require 
additional  information. 

(2)  Modification.  The  FDIC  may 
modify  or  accept  other  information  in 
place  of  the  requirements  of  paragraph 
(d)(1)  of  this  section  for  a  notice  filed 
under  this  subpart. 

§303.103    Processing. 

(a)  Processing.  The  30-day  notice 
period  specified  in  §  303.102(a)  shall 
begin  on  the  date  substantially  all 
information  required  to  be  submitted  by 
the  notificant  pursuant  to 
§  303.102(c)(1)  is  received  by  the 
appropriate  regional  director  (DOS).  The 
regional  director  shall  notify  the  bank 
submitting  the  notice  of  the  date  on 
which  the  notice  is  accepted  for 
processing  and  of  the  date  on  which  the 
30-day  notice  period  will  expire.  If 
processing  cannot  be  completed  within 
30  days,  the  notificant  will  be  advised 
in  writing,  prior  to  expiration  of  the  30- 
day  period,  of  the  reason  for  the  delay 
in  processing  and  of  the  additional  time 
period,  not  to  exceed  60  days,  in  which 
processing  will  be  completed. 


(b)  Commencement  of  service — (1)  At 
expiration  of  period.  A  proposed 
director  or  senior  executive  officer  may 
begin  ser\'ice  after  the  end  of  the  30-day 
period  or  any  other  additional  period  as 
provided  under  paragraph  (a)  of  this 
section,  unless  the  FDIC  disapproves  the 
notice  before  the  end  of  the  period. 

(2)  Prior  to  expiration  of  period.  A 
proposed  director  or  senior  executive 
officer  may  begin  service  before  the  end 
of  the  30-day  period  or  any  additional 
time  period  as  provided  under 
paragraph  (a)  of  this  section,  if  the  FDIC 
notifies  the  bank  and  the  individual  in 
writing  of  the  FDIC's  intention  not  to 
disapprove  the  notice. 

(c)  Notice  of  disapproval.  The  FDIC 
may  disapprove  a  notice  filed  under 
§303.102  if  the  FDIC  finds  that  the 
competence,  experience,  character,  or 
integrity  of  the  individual  with  respect 
to  whom  the  notice  is  submitted 
indicates  that  it  would  not  be  in  the  best 
interests  of  the  depositors  of  the  bank  or 
in  the  best  interests  of  the  public  to 
permit  the  individual  to  be  employed 
by,  or  associated  with,  the  bank.  Subpart 
L  of  12  CFR  part  308  sets  forth  the  rules 
of  practice  and  procedure  for  a  notice  of 
disapproval. 

§303.104     Delegation  of  authority. 

The  following  authority  is  delegated 
to  the  Director  and  Deputy  Director 
(DOS)  and,  where  confirmed  in  writing 
by  the  Director,  to  an  associate  director 
and  the  appropriate  regional  director  or 
deputy  regional  director  to: 

(a)  Designate  an  insured  state 
nonmember  bank  as  being  in  troubled 
condition; 

(b)  Grant  waivers  of  the  prior  notice 
requirement; 

(c)  Extend  the  30-day  processing 
period  for  an  additional  period  of  up  to 
60  days  in  the  event  of  extenuating 
circumstances;  and 

(d)  Issue  notices  of  disapproval  or 
notices  of  intent  not  to  disapprove 
under  this  subpart. 

Subpart  G — Activities  and  Investments 
of  Insured  State  Banks  [Reserved] 

Subpart  H — Filings  by  Savings 
Associations 

§303.140    Scope. 

This  subpart  sets  forth  the  notice  and 
application  procedures  necessary  for  a 
savings  association  to  engage  in  certain 
activities,  or  to  acquire  or  retain  certain 
investments,  in  a  type  or  to  an  extent, 
not  authorized  for  federal  savings 
associations,  prohibits  federal  and  state 
savings  associations  from  acquiring  or 
retaining  certain  corporate  debt 
securities,  sets  forth  the  notice 


procedures  for  a  savings  association  to 
establish  or  acquire  a  subsidiary  or 
conduct  any  new  activity  through  a 
subsidiary,  sets  forth  the  notice 
requirements  for  a  federal  savings 
association  conducting  grandfathered 
activities,  and  finally  sets  forth  the 
delegations  of  authority  with  respect  to 
such  activities  and  investments. 

§303.141     Definitions. 

For  the  purposes  of  this  subpart,  the 
following  definitions  applv: 

(a)  As  used  in  §§303.142  and  303.143. 
the  term  activity  includes  acquiring  or 
retaining  any  investment  other  than  an 
equity  investment. 

(b)  Control  means  the  power  to  vote, 
directly  or  indirectly.  25  per  cent  or 
more  of  any  class  of  the  voting  stock  of 
a  company,  the  ability  to  control  in  any 
manner  the  election  of  a  majority  of  a 
company's  directors  or  trustees,  or  the 
ability  to  exercise  a  controlling 
influence  over  the  management  and 
policies  of  a  companv. 

(c)  Corporate  debt  securities  not  of 
investment  grade  refers  to  any  corporate 
debt  security  that  when  acquired  was 
not  rated  among  the  four  highest  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating 
organization.  The  term  shall  not  include 
any  obligation  issued  or  guaranteed  b\ 

a  corporation  that  may  be  held  by  a 
federal  savings  association  without 
limitation  as  to  percentage  of  assets 
under  subparagraphs  (D).  (E).  or  (F)  of 
section  5(c)(1)  of  the  Home  Owners' 
Loan  Act  (12  U.S.C.  1464(c)(1)). 

(d)  Equity  investment  means  any 
equity  security  as  defined  in  this 
section;  any  partnership  interest;  anv 
equity  interest  in  real  estate  as  defined 
in  this  section;  and  any  transaction 
which  in  substance  falls  into  any  of 
these  categories,  even  though  it  may  be 
structured  as  some  other  form  of 
business  transaction. 

(e)  Equity  interest  in  real  estate  means 
any  form  of  direct  or  indirect  owTiership 
of  any  interest  in  real  property  (whether 
in  the  form  of  an  equity  interest, 
partnership,  joint  venture  or  other  form) 
which  is  accounted  for  as  an  investment 
in  real  estate  or  real  estate  joint  ventures 
under  generally  accepted  accounting 
principles  or  is  otherwise  determined  to 
be  an  investment  in  a  real  estate  venture 
under  Federal  Financial  Institutions 
Examination  Council  instructions  for 
the  preparation  of  reports  of  condition. 
The  term  equity  interest  in  real  estate 
shall  not  include: 

(1)  An  interest  in  real  property  that  is 
primarily  used  or  intenderi  to  be  used 
for  future  expansion  bv  a  savings 
association,  its  subsidiaries,  or  its 
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affiliates  as  offices  or  related  facilities 
for  the  conduct  of  its  business; 

(2)  An  interest  in  real  property  that  is 
acquired  in  satisfaction  of  a  debt 
previously  contracted  in  good  faith, 
acquired  by  way  of  deed  in  lieu  of 
foreclosure,  or  acquired  in  sales  under 
judgments,  decrees,  or  mortgages  held 
by  a  savings  association,  provided  that 
the  property  is  not  intended  to  be  held 
for  real  estate  investment  purposes  but 
is  expected  to  be  disposed  of  in  a  timely 
fashion  as  permitted  by  applicable  law; 
and 

(3)  Interests  in  real  property  that  are 
primarily  in  the  nature  of  charitable 
contributions  to  community 
development. 

(f)  Equity  security  means  any  stock 
(other  than  adjustable  rate  preferred 
stock  and  money  market  (auctio.n  rate) 
preferred  stock),  certificate  of  interest  or 
participation  in  any  profit-sharing 
agreement,  collateral-trust  certificate, 
preorganization  certificate  or 
subscription,  transferable  share, 
investment  contract,  or  voting-trust 
certiTicate;  any  security  immediately 
convertible  at  the  option  of  the  holder 
without  payment  of  substantial 
additional  consideration  into  such  a 
security;  any  security  carrying  any 
warrant  or  right  to  subscribe  to  or 
purchase  any  such  security;  and  any 
certificate  of  interest  or  participation  in, 
temporary  or  interim  certificate  for,  or 
receipt  for  any  of  the  foregoing.  The 
term  equity  security  does  not  include 
any  of  the  foregoing  if  it  is  acquired 
through  foreclosure  or  settlement  in  lieu 
of  foreclosure. 

(g)  Qualified  affiliate  means,  in  the 
case  of  a  stock  savings  association,  an 
affiliate  other  than  a  subsidiary  or  an 
insured  depository  institution;  and,  in 
the  case  of  a  mutual  savings  association, 
a  subsidiary  other  than  an  insured 
depository  institution,  so  long  as  all  of 
the  savings  association's  investments  in. 
and  extensions  of  credit  to,  the 
subsidiary  are  deducted  from  the 
savings  association's  capital. 

(h)  The  term  service  corporation 
means  any  corporation  the  capital  stock 
of  which  is  available  for  purchase  only 
by  savings  associations. 

(i)  A  significant  risk  is  understood  to 
be  present  whenever  there  is  a  high 
probability  that  any  insurance  fund 
administered  by  the  FDIC  may  suffer  a 
loss. 

(j)  Subsidiary  means  any  corporation, 
partnership,  business  trust,  association, 
joint  venture,  pool,  syndicate  or  other 
similar  business  organization  directly  or 
indirectly  controlled  by  a  savings 
association.  For  the  purposes  of 
§  303.146.  the  term  does  not  include  an 
insured  depository  institution  as  that 


term  is  defined  in  section  3(c)(2)  of  the 
FDl  Act  (12  U.S.C.  1813(c)(2)). 

§  303.142    Engaging  other  than  as  agent  on 
behalf  of  customers  in  activities  not 
permissible  for  federal  savings 
associations. 

(a)  General.  After  January  1.  1990,  no 
state  savings  association  may  directly 
engage,  other  than  as  agent  on  behalf  of 
its  customers,  in  an  activity  that  is  not 
expressly  authorized  for  federal  savings 
associations  by  the  Home  Owners'  Loan 
Act  (12  U.S.C.'l461  et  seq.]  or  any  other 
statute,  regulations  issued  by  the  Office 
of  Thrift  Supervision  (OTS)  (12  CFR 
chapter  V),  official  OTS  Regulatory  or 
Thrift  Bulletins,  or  any  order  or 
interpretation  issued  in  writing  by  OTS 
unless  the  state  savings  association 
obtains  the  approval  of  the  FDIC. 

(b)  Filing  procedures — (1)  Where  to 
file.  Any  state  savings  association  that 
wishes  to  obtain  approval  to  initiate  or 
continue  such  an  activity,  as  well  as  any 
state  savings  association  that  wishes  to 
make,  or  already  has.  nonresidential  real 
property  loans  in  an  amount  exceeding 
that  described  in  section  5(c)(2)(B)  of 
"HOLA"  (12  U.S.C.  1464(c)(2)(B))  must 
file  a  letter  application  with  the 
appropriate  regional  director  (DOS). 

(2)  Content  of  filing.  The  letter 
application  shall  contain  the  following 
information: 

(i)  A  brief  description  of  the  activity 
and  the  marmer  in  which  it  is  (or  will 
be)  conducted; 

(ii)  A  copy,  if  available,  of  any 
feasibility  study,  management  plan, 
financial  projections,  business  plan,  or 
similar  document  concerning  the 
conduct  of  the  activity; 

(iii)  An  estimate  of  the  present  or 
expected  dollar  volume  of  the  activity; 

(iv)  Resolutions  by  the  board  of 
directors  (or  the  board  of  trustees  in  a 
mutual  association)  of  the  savings 
association  authorizing  the  conduct  of 
such  activity  and  the  filing  of  this 
submission; 

(v)  A  current  statement  of  the 
association's  assets,  liabilities,  and 
capital  on  both  a  consolidated  and  a 
non— consolidated  basis,  respectively; 

(vi)  A  discussion  by  management  of 
its  analysis  regarding  the  impact  of  the 
proposed  activity  on  the  association's 
earnings,  capital  adequacy,  and  general 
condition; 

(vii)  A  statement  by  the  savings 
association  of  whether  or  not  it  is  in 
compliance  with  the  fully  phased-in 
capital  standards  prescribed  under 
section  5(t)  of  HOLA  (12  U.S.C.  1464(t)), 
including  a  calculation  of  the  relevant 
capital  ratio:  and 

(viii)  A  statement  of  the  authority  the 
savings  association  is  relying  upon  for 


the  conduct  of  the  activity  in  the 
amount  set  forth  in  the  letter 
application. 

(3)  Additional  information.  The 
appropriate  regional  director  (DOS)  may 
request  that  the  state  savings  association 
provide  such  other  information  as  the 
director  deems  appropriate. 

(4)  Processing.  Approval  will  not  be 
granted  if  it  is  determined  by  the  FDIC 
that  engaging  in  the  activity  poses  a 
significant  risk  to  the  affected  deposit 
insurance  fund.  Furthermore,  no  savings 
association  will  be  granted  approval 
unless  it  is  in  compliance  with  the  fully 
phased-in  capital  standards  prescribed 
in  section  5(t)  of  HOLA.  Consequently, 
no  application  to  engage  in  an  activity 
after  January  1,  1990  should  be  filed  if 

a  state  association  is  not  in  compliance 
with  the  fully  phased-in  capital 
requirements. 

(5)  Assets  held  prior  to  August  9, 
1989.  This  section  shall  not  be  read  to 
require  the  divestiture  by  a  state  savings 
association  of  any  asset  (including  a 
nonresidential  real  estate  loan)  it  had  on 
its  books  prior  to  August  9,  1989  despite 
the  fact  that  such  asset  may  be  held  in 
connection  with  the  conduct  of  an 
activity  for  which  the  state  savings 
association  must  obtain  the  FDIC's 
approval  under  this  section.  A  notice 
describing  the  activities  and  those  assets 
is  nevertheless  required  by  this  section. 

§  303.1 43    Engaging  other  than  as  agent  on 
behalf  of  customers  in  activities  authorized 
for  federal  savings  associations  but  to  an 
extent  not  so  authorized. 

(a)  Filing  procedures — (1)  Where  and 
when  to  file.  Any  state  savings 
association  that  intends  to  directly 
engage,  other  than  as  agent  on  behalf  of 
its  customers,  in  an  activity  expressly 
authorized  to  all  federal  savings 
associations  by  statute  or  regulation 
adopted  by  OTS,  or  an  official  OTS 
Regulatory  or  Thrift  Bulletin 
interpreting  such  statutes  or  regulations, 
in  an  amount  in  excess  of  that  permitted 
for  federal  savings  associations,  must 
file  a  notice,  return  receipt  requested, 
with  the  appropriate  regional  director 
(DOS)  at  least  60  days  prior  to  the 
initiation  of  the  level  of  the  activity 
described  in  the  notice. 

(2)  Content  of  filing.  The  notice  must 
contain  the  same  information  required 
by  §  303.142(b)(2). 

(3)  Additional  information.  The 
appropriate  regional  director  (DOS)  may 
request  such  other  information  as  the 
appropriate  regional  director  (DOS) 
deems  appropriate. 

(b)  Processing.  A  state  savings 
association  that  files  a  60-day  notice 
may  initiate  the  level  of  activity  as 
described  in  its  notice  60  days  after  the 


Federal  Register/ Vol.  63.  No.  161 /Thursday.  August  20.  1998 /Rules  and  Regulations 


44733 


FDIC  accepts  the  notice  as  complete,  or 
60  days  after  the  FDIC  accepts  as 
complete  the  additional  information,  if 
any.  that  has  been  requested  provided 
that  the  association  is  in  compliance 
with  the  fully  phased-in  capital 
standards  prescribed  in  section  5(t)  of 
HOLA  and  provided  that  the  FDIC  does 
not,  prior  to  that  date,  pose  an  objection 
to  the  association  doing  so.  A  state 
savings  association  may  initiate  the 
level  of  activity  described  in  its  notice 
prior  to  the  expiration  of  the  60-day 
period  if  so  notified.  The  continued 
conduct  of  the  activities  as  described  in 
the  notice  is  conditioned  upon  the 
association's  continued  compliance 
with  the  fully  phased-in  capital 
standards  and  the  FDIC's  continued 
non-objection  to  those  activities.  The 
eo-day  period  may  be  extended  upon 
notice  to  the  state  savings  association  if 
the  notice  as  received  is  incomplete  or 
the  notice  raises  issues  that  require 
additional  information  or  time  for 
analysis.  If  the  60-day  period  is 
extended,  the  state  savings  association 
may  begin  the  conduct  of  the  activities 
only  upon  receipt  of  written  notification 
to  that  effect.  No  state  savings 
association  will  be  permitted  to  initiate 
activities  subject  to  this  paragraph  if  it 
is  determined  that  to  do  so  would  pose 
a  significant  risk  to  the  affected  deposit 
insurance  fund. 

§303.144    Equity  investments 

(a)  General.  No  state  savings 
association  may  directly  acquire  or 
retain  any  equity  investment  after 
August  9,  1989  of  a  type  or  in  an 
amount  that  is  not  expressly  authorized 
for  federal  savings  associations  by 
HOLA.  regulations  issued  by  OTS, 
official  OTS  Regulatory  or  Thrift 
Bulletins,  or  any  order  or  interpretation 
issued  in  writing  by  OTS. 

(b)  Service  corporations — (1)  General. 
Paragraph  (a)  ci  this  section 
notwithstanding,  a  state  savings 
association  may  acquire  or  retain  an 
equity  investment  in  a  service 
corporation,  provided  that  the  service 
corporation's  activities  are  limited 
solely  to  those  expressly  authorized  by 
HOLA  or  any  other  statute,  regulations 
issued  by  OTS.  official  OTS  Regulatory 
or  Thrift  Bulletins,  or  any  order  or 
interpretation  issued  in  writing  by  OTS, 
for  all  service  corporations  owned  by 
federal  savings  associations  and 
provided  that  the  investment  in  such 
service  corporation  does  not  exceed  that 
permissible  for  a  federal  savings 
association  pursuant  to  statute  or 
regulation  of  OTS. 

(2)  Filing  procedure — (i)  Where  and 
when  to  file.  If  either  of  the  two 
conditions  specified  in  paragraph  (b)(1) 


of  this  section  does  not  exist,  the  state 
association  must  file  a  letter  application 
under  paragraph  (b)(2)(ii)  of  this  section 
with  the  appropriate  regional  director 
(DOS)  requesting  permission  to  acquire 
or  retain  the  equity  investment  in  the 
service  corporation  in  question. 

(ii)  Content  and  filing  of  application. 
The  letter  application  required  hereby 
shall  contain  the  information  required 
by  §  303.142(b)(2).  as  it  relates  both  to 
the  service  corporation  and  to  its  parent 
state  savings  association.  In  addition, 
the  application  shall  contain:  A  listing 
of  the  officers  (contemplated  officers)  of 
the  service  corporation,  a  listing  of  any 
other  shareholders  of  the  service 
corporation  (existing  or  prospective) 
and  their  respective  holdings,  and  a 
fisting  of  the  locations  (expected 
locations)  of  all  of  the  offices  of  the 
service  corporation. 

(iii)  Additional  information.  The 
appropriate  regional  director  (DOS)  may 
request  such  other  information  as  the 
appropriate  regional  director  (DOS) 
deems  appropriate. 

(3)  Processing.  Approval  of  the 
acquisition  or  retention  of  an  equity 
investment  in  a  service  corporation  in 
which  a  federal  association  could  not 
invest  will  not  be  granted  if  the  state 
association  is  not  in  compliance  with 
the  fully  phased-in  capital  standards 
prescribed  by  section  5(t)  of  HOLA. 
Consequently,  no  application  to  acquire 
or  retain  an  equity  investment  in  such 
a  service  corporation  should  be  filed  if 
a  state  association  is  not  in  compliance 
with  these  capital  requirements.  In 
addition,  approval  of  the  retention  or 
acquisition  of  such  investments  will  not 
be  granted  if  the  acquisition  or  retention 
is  determined  to  pose  a  significant  risk 
to  the  affected  deposit  insurance  fund. 
If  an  application  to  retain  an  investment 
is  denied,  the  state  association  must  file 
a  divestiture  plan  with  the  appropriate 
regional  director  (DOS)  requesting  the 
FDIC's  permission  to  accomplish 
divestiture  in  accordance  with  said 
plan. 

§  303.145    Corporate  debt  securities  not  of 
investment  grade. 

Notwithstanding  anything  to  the 
contrary  in  this  subpart,  no  state  or 
federal  savings  association  may,  directlv 
or  through  a  subsidiary  (other  than  a 
subsidiary  that  is  a  qualified  affiliate), 
acquire  or  retain  after  August  9,  1989 
any  corporate  debt  security  that  is  not 
of  investment  grade. 

§303.146    Notice  of  acquisition  or 
establishment  of  a  subsidiary  or  the 
conduct  of  new  activities  through  a 
subsidiary. 

(a)  General.  No  insured  savings 
association  may  establish  or  acquire  a 


subsidiary,  or  conduct  any  new  activity 
through  a  subsidiary,  without  providing 
the  appropriate  regional  director  (DOS) 
prior  notice  of  the  association's  intent  to 
do  so. 

(b)  Filing  procedure— [1]  Where  and 
when  to  file.  Notice  must  be  sent  return 
receipt  requested  and  be  received  bv  the 
appropriate  regional  director  (DOS)  at 
least  30  days  prior  to  the  establishment 
or  acquisition  of  the  subsidiary  or  the 
commencement  of  the  new  activity. 

(2)  Content  of  filing.  The  notice  shall 
contain  the  same  information  required 
to  be  in  a  letter  application  filed 
pursuant  to  §  303.142(b)(2)  plus  the 
following: 

(i)  A  description  of  how  the  activities 
of  the  subsidiary  will  be  funded; 

(ii)  The  amount  of  the  insured  savmgs 
association's  investment  in  the 
subsidiary  and  the  form  of  the 
investment; 

(iii)  The  percentage  ownership  the 
insured  savings  association  will  have  in 
the  subsidiary; 

(iv)  A  listing  of  the  other  owners  of 
the  subsidian,-  if  any;  and 

(v)  In  the  case  of  the  acquisition  of  an 
existing  concern,  the  terms  and 
conditions  of  the  acquisition  including 
an  appraisal,  assessment  of  value,  or 
other  substantiation  of  the  purchase 
price  and  operating  statements  for  the 
previous  three  years  (if  applicable).  If 
the  insured  savings  association's  filing 
with  the  OTS  under  section  18(m)(l)  of 
the  FDl  Act  contains  all  of  the 
information  required,  that  filing  mav  be 
submitted  to  the  FDIC  in  satisfaction  of 
this  provision. 

(3)  Additional  information.  In  anv 
case,  the  appropriate  regional  director 
(DOS)  may  request  such  additional 
information  as  the  appropriate  regional 
director  (IX)S)  deems  appropriate.  In  all 
such  cases,  the  30-day  period  will  not 
begin  to  run  until  the  response  to  the 
request  for  additional  information  is 
complete. 

(c)  Exception  to  filing  requirement. 
Any  Federal  savings  bank  that  was 
chartered  prior  to  October  15,  1982  as  a 
savings  bank  under  state  law,  and  any 
savings  association  that  acquired  its 
principal  assets  from  such  an 
institution,  is  not  required  to  file  prior 
notice  in  accordance  with  paragraph  (a) 
of  this  section. 

(d)  Notice  regarding  certain 
subsidiaries  holding  certain  real 
property— (1]  Where  and  when  to  file. 
Paragraph  (a)  of  this  section 
notwithstanding,  an  insured  savings 
association  may  establish  or  acquire  one 
or  more  subsidiaries  whose  sole  purpose 
is  to  hold  interests  in  real  propertv 
acquired  by  the  savings  association  that 
fit  the  descriptian  in  §  303.141(e)(2) 
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provided  that  the  savings  association 
files  a  written  notice,  return  receipt 
requested,  with  the  appropriate  regional 
director  (DOS)  indicating  that  the 
association  intends  to  establish  or 
acquire  one  or  more  subsidiaries  that 
will  be  engaged  solely  in  the  disposition 
of  such  property.  Notice  must  be 
received  by  the  appropriate  regional 
director  (DOS)  at  least  30  days  prior  to 
the  establishment  or  acquisition  of  any 
such  subsidiary. 

(2)  Where  and  when  to  file,  and 
content  of  fihng  regarding  additional 
subsidiaries.  An  association  that  has 
fded  a  notice  pursuant  to  this  paragraph 
(d)  may  thereafter  establish  or  acquire 
additional  such  subsidiaries  provided 
that  each  time  within  14  days  after 
doing  so  the  association  notifies  the 
appropriate  regional  director  (DOS)  in 
writing.  The  notice  shall  identify  the 
savings  association,  give  the  date  of  the 
initial  notice.  identif\'  the  new 
subsidiary,  and  state  the  value  of  the 
property  at  the  time  it  was  transferred 
to  the  subsidiary. 

§  303.147    Notice  by  federal  savings 
associations  conducting  grandfathered 
activities. 

Any  federal  savings  association 
authorized  by  section  5(i)(4)  of  HOLA 
(12  U.S.C.  1464(i)(4))  to  make  any 
investment  or  engage  in  any  activity  not 
otherwise  generally  authorized  to 
federal  savings  association  by  section  5 
of  HOLA  must  file  a  notice  with  the 
appropriate  regional  director  (DOS) 
within  30  days  after  December  29,  1989 
or  within  30  days  after  the  date  the 
federal  savings  association  is  first  able 
to  rely  upon  section  5(i)(4)  of  HOLA  as 
a  result  of  the  acquisition  of  an 
association  that  is  covered  by  such 
section.  The  notice  shall  briefly  describe 
the  activity  or  investment. 

§  303. 1 48    Delegation  of  authority. 

Authority  is  delegated  to  the  Director 
and  Deputy  Director  (DOS),  and  where 
confirmed  in  writing  by  the  Director,  to 
an  associate  director  and  the 
appropriate  regional  director  and 
deputy  regional  director  (DOS),  to  act  on 
applications  and  notices  filed  pursuant 
to  this  subpart,  and  to  make  any  and  all 
determinations  called  for  in  regard  to 
the  same. 

Subpart  I — Mutual-to-Stock 
Conversions 

§303.160    Scope. 

This  subpart  sets  forth  the  notice 
requirements,  procedures,  and 
delegations  of  authority  for  the 
conversion  of  an  insured  mutual  state- 
chartered  savings  bank  to  the  stock  form 
of  ownership.  The  substantive 


requirements  governing  such 
conversions  are  contained  in  §  333.4  of 

this  chapter. 

§303.161     Filing  procedures. 

(a)  Prior  notice  required.  In  addition 
to  complying  with  the  substantive 
requirements  in  §333.4  of  this  chapter, 
an  insured  state-chartered  mutually 
owned  savings  bank  that  proposes  to 
convert  from  mutual  to  stock  form  shall 
file  with  the  FDIC  a  notice  of  intent  to 
convert  to  stock  form. 

(b)  General.  (1)  A  notice  required 
under  this  subpart  shall  be  filed  in  letter 
form  with  the  appropriate  regional 
director  (DOS)  at  the  same  time  as 
required  conversion  application 
materials  are  filed  with  the  institution's 
state  regulator. 

(2)  An  insured  mutual  savings  bank 
chartered  by  a  state  that  does  not  require 
the  filing  of  a  conversion  application 
shall  file  a  notice  in  letter  form  with  the 
appropriate  regional  director  (DOS)  as 
soon  as  practicable  after  adoption  of  its 
plan  of  conversion. 

(c)  Content  of  notice.  The  notice  shall 
provide  a  description  of  the  proposed 
conversion  and  include  all  materials 
that  have  been  filed  with  any  state  or 
federal  banking  regulator  and  any  state 
or  federal  securities  regulator.  At  a 
minimum,  the  notice  shall  include,  as 
applicable,  copies  of: 

(1)  The  plan  of  conversion,  with 
specific  information  concerning  the 
record  date  used  for  determining 
eligible  depositors  and  the  subscription 
offering  priority  established  in 
connection  with  any  proposed  stock 
offering; 

(2)  Certified  board  resolutions  relating 
to  the  conversion; 

(3)  A  business  plan,  including  a 
detailed  discussion  of  how  the  capital 
acquired  in  the  conversion  will  be  used, 
expected  earnings  for  at  least  a  three- 
year  period  following  the  conversion, 
and  a  justification  for  any  proposed 
stock  repurchases; 

(4)  The  charter  and  bylaws  of  the 
converted  institution; 

(5)  The  bylaws  and  operating  plans  of 
any  other  entities  formed  in  connection 
with  the  conversion  transaction,  such  as 
a  holding  company  or  charitable 
foundation; 

(6)  A  full  appraisal  report,  prepared 
by  an  independent  appraiser,  of  the 
value  of  the  converting  institution  and 
the  pricing  of  the  stock  to  be  sold  in  the 
conversion  transaction; 

(7)  Detailed  descriptions  of  any 
proposed  management  or  employee 
stock  benefit  plans  or  employment 
agreements  and  a  discussion  of  the 
rationale  for  the  level  of  benefits 


proposed,  individually  and  by 
participant  group; 

(8)  Indemnification  agreements; 

(9)  A  preliminary  proxy  statement  and 
sample  proxy; 

(10)  Offering  circular(s)  and  order 
form; 

(11)  All  contracts  or  agreements 
relating  to  solicitation,  underwriting, 
market-making,  or  listing  of  conversion 
stock  and  any  agreements  among 
members  of  a  group  regarding  the 
purchase  of  unsubscribed  shares; 

(12)  A  tax  opinion  concerning  the 
federal  income  tax  consequences  of  the 
proposed  conversion; 

(13)  Consents  from  experts  to  use 
their  opinions  as  part  of  the  notice;  and 

(14)  An  estimate  of  conversion-related 
expenses. 

(d)  Additional  information.  The  FDIC, 
in  its  discretion,  may  request  any 
additional  information  it  deems 
necessary  to  evaluate  the  proposed 
conversion.  The  institution  proposing  to 
convert  from  mutual  to  stock  form  shall 
promptly  provide  such  information  to 
the  FDIC. 

(e)  Acceptance  of  notice.  The  60-day 
notice  period  specified  in  §  303.163 
shall  commence  on  the  date  of  receipt 
of  a  substantially  complete  notice.  The 
appropriate  regional  director  (DOS) 
shall  notify  the  institution  proposing  to 
convert  in  writing  of  the  date  the  notice 
is  accepted. 

(f)  Related  applications.  Related 
applications  that  require  FDIC  action 
may  include: 

(1)  Applications  for  deposit 
insurance,  as  required  by  subpart  B  of 
this  part;  and 

(2)  Applications  for  consent  to  merge, 
as  required  by  subpart  D  of  this  part. 

§  303.162    Waiver  from  compliance. 

(a)  General.  An  institution  proposing 
to  convert  from  mutual  to  stock  form 
may  file  with  the  appropriate  regional 
director  (DOS)  a  letter  requesting  waiver 
of  compliance  with  this  subpart  or 
§333.4  of  this  chapter: 

(1)  When  compliance  with  any 
provision  of  this  section  or  §  333.4  of 
this  chapter  would  be  inconsistent  or  in 
conflict  with  applicable  state  law;  or 

(2)  For  any  other  good  cause  shown. 

(b)  Content  of  filing.  In  making  a 
request  for  waiver  under  paragraph  (a) 
of  this  section,  the  institution  shall 
demonstrate  that  the  requested  waiver, 
if  granted,  would  not  result  in  any 
effects  that  would  be  detrimental  to  the 
safety  and  soundness  of  the  institution, 
entail  a  breach  of  fiduciary  duty  on  part 
of  the  institution's  management  or 
otherwise  be  detrimental  or  inequitable 
to  the  institution,  its  depositors,  any 
other  insured  depository  institution(s), 
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the  federal  deposit  insurance  hinds,  or 
to  the  public  interest. 

§303.163    Processing. 

(a)  General  considerations.  The  FDIC 
shall  review  the  notice  and  other 
materials  submitted  by  the  institution 
proposing  to  convert  from  mutual  to 
stock  form,  specifically  considering  the 
following  factors: 

(1)  The  proposed  use  of  the  proceeds 
from  the  sale  of  stock,  as  set  forth  in  the 
business  plan; 

(2)  The  adequacy  of  the  disclosure 
materials; 

(3)  The  participation  of  depositors  in 
approving  the  transaction; 

(4)  The  form  of  the  proxy  statement 
required  for  the  vote  of  the  depositors/ 
members  on  the  conversion; 

(5)  Any  proposed  increased 
compensation  and  other  remuneration 
(including  stock  grants,  stock  option 
rights  and  other  similar  benefits)  to  be 
granted  to  officers  and  directors/trustees 
of  the  bank  in  connection  with  the 
conversion; 

(6)  The  adequacy  and  independence 
of  the  appraisal  of  the  value  of  the 
mutual  savings  bank  for  purposes  of 
determining  the  price  of  the  shares  of 
stock  to  be  sold; 

(7)  The  process  by  which  the  bank's 
trustees  approved  the  appraisal,  the 
pricing  of  the  stock,  and  the  proposed 
compensation  arrangements  for  insiders; 

(8)  The  nature  and  apportioimient  of 
stock  subscription  rights;  and 

(9)  The  bank's  plans  to  fulfill  its 
commitment  to  serving  the  convenience 
and  needs  of  its  community. 

(b)  Additional  considerations.  (1)  In 
reviewing  the  notice  and  other  materials 
submitted  under  this  subpart,  the  FDIC 
will  take  into  account  the  extent  to 
which  the  proposed  conversion 
transaction  conforms  with  the  various 
provisions  of  the  mutual-to-stock 
conversion  regulations  of  the  Office  of 
Thrift  Supervision  (OTS)  (12  CFR  part 
563b),  as  currently  in  effect  at  the  time 
the  notice  is  submitted.  Any  non- 
conformity with  those  provisions  will 
be  closely  reviewed. 

(2)  Conformity  with  the  OTS 
requirements  will  not  be  sufficient  for 
FDIC  regulatory  purposes  if  the  FDIC 
determines  that  the  proposed 
conversion  transaction  would  pose  a 
risk  to  the  bank's  safety  or  soundness, 
violate  any  law  or  regulation,  or  present 
a  breach  of  fiduciary  duty. 

(c)  Notice  period.  (1)  The  period  in 
which  the  FDIC  may  object  to  the 
proposed  conversion  transaction  shall 
be  the  later  of: 

(i)  60  days  after  receipt  of  a 
substantially  complete  notice  of 
proposed  conversion;  or 


(ii)  20  days  after  the  last  applicable 
state  or  other  federal  regulator  has 
approved  the  proposed  conversion. 

(2)  The  FDIC  may,  in  its  discretion, 
extend  the  initial  60-day  period  for  up 
to  an  additional  60  days  by  providing 
written  notice  to  the  institution. 

(d)  Letter  of  non-objection.  If  the  FDIC 
determines,  in  its  discretion,  that  the 
proposed  conversion  transaction  would 
not  pose  a  risk  to  the  institution's  safety 
or  soundness,  violate  any  law  or 
regulation,  or  present  a  breach  of 
fiduciary-  duty,  then  the  FDIC  shall  issue 
to  the  institution  proposing  to  convert  a 
letter  of  non-objection  to  the  proposed 
conversion. 

(e)  Letter  of  objection.  If  the  FDIC 
determines,  in  its  discretion,  that  the 
proposed  conversion  transaction  poses  a 
risk  to  the  institution's  safetv  or 
soundness,  violates  any  law  or 
regulation,  or  presents  a  breach  of 
fiduciary  duty,  then  the  FDIC  shall  issue 
a  letter  to  the  institution  stating  its 
objection(s)  to  the  proposed  conversion 
and  advising  the  institution  not  to 
consummate  the  proposed  conversion 
until  such  letter  is  rescinded.  A  copv  of 
the  letter  of  objection  shall  be  furnished 
to  the  institution's  primary  state 
regulator  and  any  other  state  or  federal 
banking  regulator  and  state  or  federal 
securities  regulator  involved  in  the 
conversion. 

(f)  Consummation  of  the  conversion. 
(1)  An  institution  may  consummate  the 
proposed  conversion  upon  either: 

(i)  The  receipt  of  a  letter  of  non- 
objection; or 

(ii)  The  expiration  of  the  notice 
period. 

(2)  If  a  letter  of  objection  is  issued, 
then  the  institution  shall  not 
consummate  the  proposed  conversion 
until  the  FDIC  rescinds  such  letter. 

§  303. 1 64    Delegation  of  authority. 

(a)  Authority  is  delegated  to  the 
Director  and  Deputy  Director  (DOS)  to 
issue  a  letter  of  non-objection  to  an 
institution  proposing  to  convert  when 
the  proposed  conversion  transaction  is 
determined  not  to  pose  a  risk  to  the 
institution's  safety  or  soundness,  violate 
any  law  or  regulation,  present  a  breach 
of  fiduciary  duty,  and  not  to  raise  any 
unique  legal  or  policy  issues.  Such 
authority  will  be  exercised  in 
accordance  with  the  time  periods 
contained  in  §  303.163.  unless  the 
institution  proposing  to  convert  agrees 
to  a  longer  time  period. 

(b)  Authority  to  approve  or  deny  a 
waiver  under  §  303.162  is  retained  by 
the  Board  of  Directors.    . 

(c)  Authority  is  delegated  to  the 
Director  and  Deputy  Director  (DOS)  and. 
where  confirmed  in  writing  bv  the 


Director,  to  an  associate  director  and  the 
appropriate  regional  director  and 
deputy  regional  director  to  accept 
notices  of  intent  to  convert  to  stock  form 
and  to  extend  the  initial  60-day  period 
within  which  FDIC  may  object  bv  an 
additional  60  days. 

Subpart  J — International  Banking 

§303.180    Scope. 

This  subpart  sets  forth  procedures  for 
complying  with  application 
requirements  relating  to  the  foreign 
activities  of  insured  state  nonmember 
banks.  U.S.  activities  of  msured 
branches  of  foreign  banks,  and  certain 
foreign  mergers  of  insured  depository 
institutions.  Related  delegations  of 
authority  are  also  set  forth  in  the 
subpart. 

§303.181     Definitions. 

For  the  purposes  of  this  subpart,  the 
following  additional  definitions  apply. 

(a)  Board  of  Governors  means  the 
Board  of  Governors  of  the  Federal 
Reserve  System. 

(b)  Comptroller  means  the  Office  of 
the  Comptroller  of  the  Currency. 

(c)  Eligible  insured  branch.  .\n 
insured  branch  will  be  treated  as  an 
eligible  depository  institution  within 
the  meaning  of  §  303. 2(r)  if  the  msured 
branch: 

(1)  Received  an  FDIC-assigned 
composite  ROCA  rating  of  1  or  2  as  a 
result  of  its  most  recent  federal  or  state 
examination,  and  the  FDIC. 
Comptroller,  or  Board  of  Governors  have 
not  expressed  concern  about  the 
condition  or  operations  of  the  foreign 
banking  organization  or  the  support  it 
offers  the  branch; 

(2)  Received  a  satisfactory  or  better 
Community  Reinvestment  Act  [CRA] 
rating  from  its  primary  federal  regulator 
at  its  most  recent  examination,  if  the 
depository  institution  is  subject  to 
examination  under  part  345  of  this 
chapter; 

(3)  Received  a  compliance  rating  of  1 
or  2  from  its  primary  federal  regulator 
at  its  most  recent  examination; 

(4)  Is  well-capitalized  as  defined  in 
subpart  B  of  part  325  of  this  chapter; 
and 

(5)  Is  not  subject  to  a  cease  and  desist 
order,  consent  order,  prompt  corrective 
action  directive,  written  agreement, 
memorandum  of  understanding,  or 
other  administrative  agreement  with  any 
U.S.  bank  regulatory  authoritv. 

(d)  Federal  branch  means  a  federal 
branch  of  a  foreign  bank  as  defined  by 
§347.202  of  this  chapter. 

(e)  Foreign  bank  means  a  foreign  bank 
as  defined  by  §  347.202  of  this  chapter. 

(f)  Foreign  branch  means  a  foreign 
branch  of  an  insured  state  nonmember 
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bank  as  defined  by  §  347.102  of  this 
chapter. 

(g)  Foreign  organization  means  a 
foreign  organization  as  defined  by 
§347.102  of  this  chapter. 

(h)  Insured  branch  means  an  insured 
branch  of  a  foreign  bank  as  defined  by 
§  347.202  of  this  chapter. 

(i)  Noninsured  branch  means  a 
noninsurcd  branch  of  a  foreign  bank  as 
defined  by  §  347.202  of  this  chapter. 

(j)  State  branch  means  a  state  branch 
of  a  foreign  bank  as  defined  by  §  347.202 
of  this  chapter. 

§  303.182    Establishing,  moving  cr  closing 
a  foreign  branch  of  a  state  nonmember 
bank;  §347.103. 

(a)  X'otice  procedures  for  general 
consent.  Notice  in  the  form  of  a  letter 
from  an  eligible  depository  institution 
establishing  or  relocating  a  foreign 
branch  pursuant  to  §  347.103(h)  of  this 
chapter  shall  be  provided  to  the 
appropriate  regional  director  (DOS)  no 
later  than  30  days  after  taking  such 
action,  and  include  the  location  of  the 
foreign  branch,  including  a  street 
address,  and  a  statement  that  the  foreign 
branch  has  not  been  located  on  a  site  on 
the  World  Heritage  List  or  on  the  foreign 
country's  equivalent  of  the  National 
Register  of  Historic  Places  (National 
Register),  in  accordance  with  section 
402  of  the  National  Historic 
Preservation  Act  Amendments  of  1980 
(NHPA  Amendments  Act)  (IB  U.S.C. 
470a-2).  The  regional  director  will 
provide  written  acknowledgment  of 
receipt  of  the  notice. 

(b)  Filing  procedures  for  other  branch 
establishments.  (1)  Where  to  file.  An 
applicant  seeking  to  establish  a  foreign 
branch  other  than  under  §  347.103(b)  of 
this  chapter  shall  submit  an  application 
to  the  appropriate  regional  director 
(DOS). 

(2)  Content  of  filing.  A  complete  letter 
application  shall  include  the  following 
information: 

(i)  The  exact  location  of  the  proposed 
foreign  branch,  including  the  street 
address,  and  a  statement  whether  the 
foreign  branch  will  be  located  on  a  site 
on  the  World  Heritage  List  or  on  the 
foreign  country's  equivalent  of  the 
National  Register,  in  accordance  with 
section  402  of  the  NHPA  Amendments 
Act: 

(ii)  Details  concerning  any 
involvement  in  the  proposal  by  an 
insider  of  the  applicant,  as  defined  in 
§  303. 2(u),  including  any  financial 
arrangements  relating  to  fees,  the 
acquisition  of  property,  leasing  of 
property,  and  construction  contracts; 

(iii)  A  brief  description  of  the 
applicant's  business  plan  with  respect 
to  the  foreign  branch;  and 


(iv)  A  brief  description  of  the 
activities  of  the  branch,  and  to  the 
extent  any  activities  are  not  authorized 
by  §  347.i03(a)  of  this  chapter,  the 
applicant's  reasons  why  they  should  be 
approved. 

(3)  Additional  information.  The 
appropriate  regional  director  (DOS)  may 
request  additional  information  to 
complete  processing. 

(c)  Processing — (1)  Expedited 
processing  for  eligible  depository 
institutions.  An  application  filed  under 
§  347.103(c)  of  this  chapter  by  an 
eligible  depository  institution  as  defined 
in  §  303. 2(r)  seeking  to  establish  a 
foreign  branch  by  expedited  processing 
will  be  acknowledged  in  writing  by  the 
FDIC  and  will  receive  expedited 
processing,  unless  the  applicant  is 
notified  in  writing  to  the  contrary  and 
provided  with  the  basis  for  that 
decision.  The  FDIC  may  remove  the 
application  from  expedited  processing 
for  any  of  the  reasons  set  forth  in 

§  303.11(c)(2).  Absent  such  removal,  an 
application  processed  under  expedited 
processing  is  deemed  approved  45  days 
after  receipt  of  a  substantially  complete 
application  by  the  FDIC,  or  on  such 
earlier  date  authorized  by  the  FDIC  in 
writing. 

(2)  Standard  processing.  For  those 
applications  which  are  not  processed 
pursuant  to  the  expedited  procedures, 
the  FDIC  will  provide  the  applicant 
with  written  notification  of  the  final 
action  when  the  decision  is  rendered. 

(d)  Closing.  Notices  of  branch  closing 
under  §  347.103(f)  of  this  chapter,  in  the 
form  of  a  letter  including  the  name, 
location,  and  date  of  closing  of  the 
closed  branch,  shall  be  filed  with  the 
appropriate  regional  director  (DOS)  no 
later  than  30  days  after  the  branch  is 
closed. 

(e)  Delegation  of  authority.  Authority 
is  delegated  to  the  Director  and  Deputy 
Director  (DOS)  and,  if  confirmed  in 
writing  by  the  Director,  to  an  associate 
director  and  the  appropriate  regional 
director  and  deputy  regional  director  to 
approve  an  application  under  paragraph 
(c)  of  this  section  if  the  following 
criteria  are  satisfied: 

(1)  The  requirements  of  section  402 
the  NHPA  Amendments  Act  have  been 
favorably  resolved; 

(2)  The  applicant  will  only  conduct 
activities  authorized  by  §  347.103(a)  of 
this  chapter;  and 

(3)  If  tne  foreign  branch  will  be 
located  in  a  foreign  country  in  which 
applicable  law  or  practice  would  limit 
the  FDIC's  access  to  information  for 
supervisory  purposes,  the  delegate  is 
satisfied  that  adequate  arrangements 
have  been  made  (through  conditions 
imposed  in  connection  with  the 


approval  and  agreed  to  in  writing  by  the 
applicant)  to  ensure  that  the  FDIC  will 
have  necessary  access  to  information  for 
supervisory  purposes. 

§303.183    Investment  by  Insured  state 
nonmember  banks  In  foreign  organizations; 
§347.108. 

(a)  Notice  procedures  for  general 
consent.  Notice  in  the  form  of  a  letter 
from  an  eligible  depository  institution 
making  direct  or  indirect  investments  in 
a  foreign  organization  pursuant  to 

§  347.108(a)  of  this  chapter  shall  be 
provided  to  the  appropriate  regional 
director  (DOS)  no  later  than  30  days 
after  taking  such  action.  The  appropriate 
regional  director  will  provide  written 
acknowledgment  of  receipt  of  the 
notice. 

(b)  Filing  procedures  for  other 
investments.  (1)  Where  to  file.  An 
applicant  seeking  to  make  a  foreign 
investment  other  than  under 

§  347.108(a)  of  this  chapter  shall  submit 
an  application  to  the  appropriate 
regional  director  (DOS). 

(2)  Content  of  filing.  A  complete 
application  shall  include  the  following 
information: 

(i)  Basic  information  about  the  terms 
of  the  proposed  transaction,  the  amount 
of  the  investment  in  the  foreign 
organization  and  the  proportion  of  its 
ownership  to  be  acquired; 

(ii)  Basic  information  about  the 
foreign  organization,  its  financial 
position  and  income,  including  any 
available  balance  sheet  and  income 
statement  for  the  prior  year,  or  financial 
projections  for  a  new  foreign 
organization; 

(iii)  A  listing  of  all  shareholders 
known  to  hold  ten  percent  or  more  of 
any  class  of  the  foreign  organization's 
stock  or  other  evidence  of  ownership, 
and  the  amount  held  by  each; 

(iv)  A  brief  description  of  the 
applicant's  business  plan  with  respect 
to  the  foreign  organization; 

(v)  A  brief  description  of  any  business 
or  activities  which  the  foreign 
organization  will  conduct  directly  or 
indirectly  in  the  United  States,  and  to 
the  extent  such  activities  are  not 
authorized  by  subpart  A  of  part  347  of 
this  chapter,  the  applicant's  reasons 
why  they  should  be  approved; 

(vi)  A  brief  description  of  the  foreign 
organization's  activities,  and  to  the 
extent  such  activities  are  not  authorized 
by  subpart  A  of  part  347  of  this  chapter, 
the  applicant's  reasons  why  they  should 
be  approved;  and 

(vii)  If  the  applicant  seeks  approval  to 
engage  in  underwriting  or  dealing 
activities,  a  description  of  the 
applicant's  plans  and  procedures  to 
address  all  relevant  risks. 
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(3)  Additional  information.  The 
appropriate  regional  director  (DOS)  may 
request  additional  information  to 
complete  processing. 

(c)  Processing.— [1)  Expedited 
processing  for  eligible  depository 
institutions.  An  application  filed  under 
§  347.108(b)  of  this  chapter  by  an 
eligible  depository  institution  as  defined 
in  §  303. 2(r)  seeking  to  make  direct  or 
indirect  investments  in  a  foreign 
organization  by  expedited  processing 
will  be  acknowledged  in  writing  by  the 
FDIC  and  will  receive  expedited 
processing,  unless  the  applicant  is 
notified  in  writing  to  the  contrary  and 
provided  with  the  basis  for  that 
decision.  The  FDIC  may  remove  the 
application  from  expedited  processing 
for  any  of  the  reasons  set  forth  in 
§  303.11(c)(2).  Absent  such  removal,  an 
application  processed  under  expedited 
processing  is  deemed  approved  45  days 
after  receipt  of  a  complete  application 
by  the  FDIC,  or  on  such  earlier  date 
authorized  by  the  FDIC  in  writing. 

(2)  Standard  processing.  For  those 
apphcations  which  are  not  processed 
pursuant  to  the  expedited  procedures, 
the  FDIC  will  provide  the  applicant 
with  written  notification  of  the  final 
action  when  the  decision  is  rendered. 

(d)  Divestiture.  If  an  insured  state 
nonmember  bank  holding  50  percent  or 
more  of  the  voting  equity  interests  of  a 
foreign  organization  or  otherwise 
controlling  the  foreign  organization 
divests  itself  of  such  ownership  or 
control,  the  insured  state  nonmember 
bank  shall  file  a  notice  in  the  form  of  a 
letter,  including  the  name,  location,  and 
date  of  divestiture  of  the  foreign 
organization,  with  the  appropriate 
regional  director  (DOS)  no  later  than  30 
days  after  the  divestiture. 

(e)  Delegations  of  authority.  Authority 
is  delegated  to  the  Director  and  Deputy 
Director  (DOS)  and,  if  confirmed  in 
WTiting  by  the  Director,  to  an  associate 
director  and  the  appropriate  regional 
director  and  deputy  regional  director  to 
approve  applications  under  paragraph 
(c)  of  this  section  so  long  as: 

(1)  The  investment  complies  with  the 
amount  hmits  in  §  347.104  through 
§  347.107  of  this  chapter  and  is  in  a 
foreign  organization  which  only 
conducts  such  activities  as  authorized 
thereunder;  and 

(2)  For  foreign  investments  resulting 
in  the  applicant  holding  20  percent  or 
more  of  the  voting  equity  interests  of  the 
foreign  organization  or  controlling  such 
organization,  if  the  organization  is 
located  in  a  foreign  country  in  which 
applicable  law  or  practice  would  limit 
the  FDIC's  access  to  information  for 
supervisory  purposes,  the  delegate  is 
satisfied  that  adequate  arrangements 


have  been  made  (through  conditions 
imposed  in  connection  with  the 
approval  and  agreed  to  in  writing  by  the 
applicant)  to  ensure  that  the  FDIC  will 
have  necessary  access  to  information  for 
supervisory  purposes. 

§  303.184    Moving  an  insured  branch  of  a 
foreign  bank. 

(a)  Filing  procedures.— (I)  Where  and 
when  to  file.  An  application  by  an 
insured  branch  of  a  foreign  bank  seeking 
the  FDIC's  consent  to  move  from  one 
location  to  another,  as  required  by 
section  18(d)(1)  of  the  FDI  Act  (12 
U.S.C.  1828(d)(1)),  shall  be  submitted  in 
writing  to  the  appropriate  regional 
director  (DOS)  on  the  date  the  notice 
required  by  paragraph  (c)  of  this  section 
is  published,  or  within  5  days  after  the 
date  of  the  last  required  publication. 

(2)  Content  of  filing.  A  complete  letter 
application  shall  include  the  following 
information: 

(i)  The  exact  location  of  the  proposed 
site,  mcluding  the  street  address; 

(ii)  Details  concerning  any 
involvement  in  the  proposal  by  an 
insider  of  the  applicant,  as  defined  in 
§  303, 2(u),  including  any  financial 
arrangements  relating  to  fees,  the 
acquisition  of  property,  leasing  of 
property,  and  construction  contracts; 

(iii)  A  statement  of  the  impact  of  the 
proposal  on  the  human  environment, 
including  information  on  compliance 
with  local  zoning  laws  and  regulations 
and  the  effect  on  traffic  patterns,  for 
purposes  of  complying  with  the 
applicable  provisions  of  the  NEPA.  and 
the  FDIC  "Statement  Policy  on  NEPA" 
(2  FDIC  Law,  Regulations.  Related  Acts 
5185;  see  §  309.4  (a)  and  (b)  of  this 
chapter  for  availability); 

(iv)  A  statement  as  to  whether  or  not 
the  site  is  eligible  for  inclusion  in  the 
National  Register  of  Historic  Places  for 
purposes  of  complying  with  the 
applicable  provisions  of  the  NHPA.  and 
the  FDIC  "Statement  on  NHPA"  (2  FDIC 
Law.  Regulations,  Related  Acts  5175; 
see  §309.4  (a)  and  (b)  of  this  chapter  for 
availability),  including  documentation 
of  consultation  with  the  State  Historic 
Preservation  Officer,  as  appropriate; 

(v)  Comments  on  any  changes  in 
services  to  be  offered,  the  community  to 
be  served,  or  any  other  effect  the 
proposal  may  have  on  the  applicant's 
compliance  with  the  CRA;  and 
(vi)  A  copy  of  the  newspaper 
publication  required  by  paragraph  (c)  of 
this  section,  as  well  as  the  name  and 
address  of  the  newspaper  and  the  date 
of  the  publication. 

(3)  Comptroller's  application.  If  the 
applicant  is  filing  an  application  with 
the  Comptroller  which  contains  the 
information  required  by  paragraph  (a)(2) 


of  this  section,  the  applicant  mav 
submit  a  copy  to  the  FDIC  in  lieu  of  a 
separate  application. 

(4)  Additional  information.  The 
appropriate  regional  director  (DOS)  may 
request  additional  information  to 
complete  processing. 

(b)  Processing.— {1)  Expedited 
processing  for  eligible  insured  branches. 
An  application  filed  by  an  eligible 
insured  branch  as  defined  in 
§  303, 181(c)  will  be  acknowledged  in 
WTiting  by  the  FDIC  and  will  receive 
expedited  processing,  unless  the 
applicant  is  notified  to  the  contrary  and 
provided  with  the  basis  for  that 
decision.  The  FDIC  may  remove  an 
application  from  expedited  processmg 
for  any  of  the  reasons  set  forth  in 
§  303.11(c)(2).  Absent  such  removal,  an 
application  processed  under  expedited 
processing  will  be  deemed  approved  on 
the  latest  of  the  followmg: 

(i)  The  21st  day  after  the  FDICs 
receipt  of  a  substantially  complete 
application;  or 

(ii)  The  5th  day  after  expiration  of  the 
comment  period  described  in  paragraph 
(c)  of  this  section. 

(2)  Standard  processing.  For  those 
applications  that  are  not  processed 
pursuant  to  the  expedited  procedures, 
the  FDIC  will  provide  the  applicant 
with  written  notification  of  the  final 
action  as  soon  as  the  decision  is 
rendered. 

(c)  Publication  requirement  and 
comment  period. — (1)  X'ewspaper 
publications.  The  applicant  shall 
publish  a  notice  of  its  proposal  to  move 
from  one  location  to  another,  as 
described  in  §  303.7(b).  in  a  newspaper 
of  general  circulation  in  the  community 
in  which  the  insured  branch  is  located 
prior  to  its  being  moved  and  in  the 
community  to  which  it  is  to  be  moved. 
The  notice  shall  include  the  insured 
branch's  current  and  proposed 
addresses. 

(2)  Public  comments.  All  public 
comments  must  be  received  by  the 
appropriate  regional  director  (DOS) 
within  15  days  after  the  date  of  the  last 
newspaper  publication  required  by 
paragraph  (c)(1)  of  this  section,  unless 
the  comment  period  has  been  extended 
or  reopened  in  accordance  with 

§  303.9(b)(2). 

(3)  Lobby  notices.  If  the  insured 
branch  has  a  public  lobby,  a  copy  of  the 
newspaper  publication  shall  be  posted 
in  the  public  lobby  for  at  least  15  days 
begirming  on  the  date  of  the  publication 
required  by  paragraph  (c)(1)  of  this 
section. 

(d)  Delegation  of  authority.  (1) 
Authority  is  delegated  to  the  Director 
and  Deputy  Director  (DOS)  and,  where 
confirmed  in  writing  by  the  Director,  to 
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an  associate  director  and  the 
appropriate  regional  director  and 
deputy  regional  director  to  approve  an 
application  under  this  section.  For  the 
delegate  to  e.xercise  this  authority,  the 
criteria  in  paragraphs  (d)(l)(i)  through 
(d)(l )( vi)  of  this  section  must  be 
satisfied: 

(i)  The  factors  set  forth  in  section  6  of 
die  FDI  Act  (12  U.S.C.  1816)  have  been 
considered  and  favorably  resolved: 

(ii)  The  applicant  is  at  least 
adequately  capitalized  as  defined  in 
subpart  B  of  part  325  of  this  chapter; 

(iii)  Any  financial  arrangements 
which  have  been  made  in  connection 
with  the  proposed  relocation  and  which 
involve  the  applicant's  directors, 
officers,  major  shareholders,  or  their 
interests  are  fair  and  reasonable  in 
comparison  to  similar  arrangements  that 
could  have  been  made  with 
independent  third  parties; 

(iv)  Compliance  with  the  CRA,  the 
NEPA.  the  NHPA  and  any  applicable 
related  regulations,  including  12  CFR 
part  345.  has  been  considered  and 
favorably  resolved; 

(v)  No  CRA  protest  as  defined  in 
§  303.2(1)  has  been  filed  which  remains 
unresolved  or,  where  such  a  protest  has 
been  filed  and  remains  unresolved,  the 
Director  (DCA).  Deputy  Director  (DCA). 
an  associate  director  (DCA)  or  the 
appropriate  regional  director  or  deputy 
regional  director  (DCA)  concurs  that 
approval  is  consistent  with  the  purposes 
of  the  CR-A.  and  the  applicant  agrees  in 
writing  to  any  conditions  imposed 
regarding  the  CRA;  and 

(vi)  The  applicant  agrees  in  writing  to 
comply  with  any  conditions  imposed  by 
the  delegate,  other  than  the  standard 
conditions  defined  in  §  303.2(ff)  which 
may  be  imposed  without  the  applicant's 
wrritten  consent. 

(2)  Authority  is  delegated  to  the 
Director  and  Deputy  Director  (DOS)  and, 
where  confirmed  in  writing  by  the 
Director,  to  an  associate  director,  to 
approve  applications  under  this  section 
which  meet  all  criteria  in  paragraph 
(d)(1)  of  this  section  except  that  the 
applicant  does  not  agree  in  writing  to 
comply  with  any  condition  imposed  by 
the  delegate,  other  than  the  standard 
conditions  defined  in  §  303.2(ff]  which 
may  be  imposed  without  the  applicant's 
written  consent. 

(3)  Authority  is  delegated  to  the 
Director  and  Deputy  Director  (DOS)  and, 
where  confirmed  in  writing  by  the 
Director,  to  an  associate  director,  to 
deny  applications  under  this  section. 

§303.185    Merger  transactions  involving 
foreign  banks  or  foreign  organizations. 

(a)  Merger  transactions  involving  an 
insured  branch  of  a  foreign  bank. 


Merger  transactions  requiring  the  FDIC's 
prior  approval  as  set  forth  in  §  303.62 
include  anv  merger  transaction  in  which 
the  resulting  institution  is  an  insured 
branch  of  a  foreign  bank  which  is  not  a 
federal  branch,  or  any  merger 
transaction  which  involves  any  insured 
branch  and  any  uninsured  institution. 
In  such  cases: 

(1)  References  to  an  eligible 
depository  institution  in  subpart  D  of 
this  part  include  an  eligible  insured 
branch  as  defined  in  §  303.181; 

(2)  The  definition  of  a  corporate 
reorganization  in  §  303.61(b)  includes  a 
merger  transaction  between  an  insured 
branch  and  other  branches,  agencies,  or 
subsidiaries  in  the  United  States  of  the 
same  foreign  bank;  and 

(3)  For  the  purposes  of  §  303.62(b)(1) 
on  interstate  mergers,  a  merger 
transaction  involving  an  insured  branch 
is  one  involving  the  acquisition  of  a 
branch  of  an  insured  bank  without  the 
acquisition  of  the  bank  for  purposes  of 
section  44  of  the  FDI  Act  (12  U.S.C. 
1831u)  only  when  the  merger 
transaction  involves  fewer  than  all  the 
insured  branches  of  the  same  foreign 
bank  in  the  same  state. 

(b)  Certain  merger  transactions  with 
foreign  organizations  outside  any  State. 
Merger  transactions  requiring  the  FDIC's 
prior  approval  as  set  forth  in  §  303.62 
include  any  merger  transaction  in  which 
an  insured  depository  institution 
becomes  directly  liable  for  obligations 
which  will,  after  the  merger  transaction, 
be  treated  as  deposits  under  section 
3(l)(5)(A)(i)-(ii)  of  the  FDI  Act  (12 
use.  1813(l){5)(A)(i)-(ii)),  as  a  result  of 
a  merger  or  consolidation  with  a  foreign 
organization  or  an  assumption  of 
liabilities  of  a  foreign  organization. 

§303.186    Exemptions  from  insurance 
requirement  for  a  state  branch  of  a  foreign 
bank;  §  347.206. 

(a)  Filing  procedures. — (1)  Where  to 
file.  An  application  by  a  state  branch  for 
consent  to  operate  as  a  noninsured  state 
branch,  as  permitted  by  §  347.206(b)  of 
this  chapter,  shall  be  submitted  in 
writing  to  the  appropriate  regional 
director  (DOS). 

(2)  Content  of  filing.  A  complete  letter 
application  shall  include  the  following 
information: 

(i)  The  kinds  of  deposit  activities  in 
which  the  state  branch  proposes  to 
engage; 

(ii)  The  expected  source  of  deposits; 

(iii)  The  manner  in  which  deposits 
will  be  solicited; 

(iv)  How  the  activity  will  maintain  or 
improve  the  availability  of  credit  to  all 
sectors  of  the  United  States  economy, 
including  the  international  trade  finance 
sector; 


(v)  That  the  activity  will  not  give  the 
foreign  bank  an  unfair  competitive 
advantage  over  United  States  banking 
organizations;  and 

(vi)  A  resolution  by  the  applicant's 
board  of  directors,  or  evidence  of 
approval  by  senior  management  if  a 
resolution  is  not  required  pursuant  to 
the  applicant's  organizational 
documents,  authorizing  the  filing  of  the 
application. 

(2)  Additional  information.  The 
appropriate  regional  director  (DOS)  may 
request  additional  information  to 
complete  processing. 

(b)  Processing.  The  FDIC  will  provide 
the  applicant  with  written  notification 
of  the  final  action  taken. 

§  303.1 87    Approval  for  an  Insured  state 
branch  of  a  foreign  bank  to  conduct 
activities  not  permissible  for  federal 
branches;  §347.213. 

(a)  Filing  procedures. — (1)  Where  to 
file.  An  application  by  an  insured  state 
branch  seeking  approval  to  conduct 
activities  not  permissible  for  a  federal 
branch,  as  required  by  §  347.213(a)  of 
this  chapter,  shall  be  submitted  in 
writing  to  the  appropriate  regional 
director  (DOS). 

(2)  Content  of  filing.  A  complete  letter 
application  shall  include  the  following 
information: 

(i)  A  brief  description  of  the  activity, 
including  the  manner  in  which  it  will 
be  conducted  and  an  estimate  of  the 
expected  dollar  volume  associated  with 
the  activity; 

(ii)  An  analysis  of  the  impact  of  the 
proposed  activity  on  the  condition  of 
the  United  States  operations  of  the 
foreign  bank  in  general  and  of  the 
branch  in  particular,  including  a  copy  of 
the  feasibility  study,  management  plan, 
financial  projections,  business  plan,  or 
similar  document  concerning  the 
conduct  of  the  activity; 

(iii)  A  resolution  by  the  applicant's 
board  of  directors,  or  evidence  of 
approval  by  senior  management  if  a 
resolution  is  not  required  pursuant  to 
the  applicant's  organizational 
documents,  authorizing  the  filing  of  the 
application; 

(iv)  A  statement  by  the  applicant  of 
whether  it  is  in  compliance  with 
§§347.210  and  347.211  of  this  chapter. 
Pledge  of  assets  and  Asset  maintenance, 
respectively; 

(v)  A  statement  by  the  applicant  that 
it  has  complied  with  all  requirements  of 
the  Board  of  Governors  concerning 
applications  to  conduct  the  activity  in 
question  and  the  status  of  each  such 
application,  including  a  copy  of  the 
Board  of  Governors*  disposition  of  such 
application,  if  applicable;  and 
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(vi)  A  statement  of  why  the  activity 
will  pose  no  significant  risk  to  the  Bank 
Insurance  Fund. 

(3)  Board  of  Governors  application.  If 
the  application  to  the  Board  of 
Governors  contains  the  information 
required  by  paragraph  (a)  of  this  section, 
the  applicant  may  submit  a  copy  to  the 
FDIC  in  lieu  of  a  separate  letter 
application. 

(4)  Additional  information.  The 
appropriate  regional  director  (DOS)  may 
request  additional  information  to 
complete  processing. 

(b)  Divestiture  or  cessation. — (1) 
Where  to  file.  Divestiture  plans 
necessitated  by  a  change  in  lawf  or  other 
authority,  as  required  by  §  347.213(e)  of 
this  chapter,  shall  be  submitted  in 
writing  to  the  appropriate  regional 
director  (DOS). 

(2)  Content  of  filing.  A  complete  letter 
application  shall  include  the  following 
information: 

(i)  A  detailed  description  of  the 
manner  in  which  the  applicant  proposes 
to  divest  itself  of  or  cease  the  activity  in 
question;  and 

(ii)  A  projected  timetable  describing 
how  long  the  divestiture  or  cessation  is 
expected  to  take. 

(3)  Additional  information.  The 
appropriate  regional  director  (DOS)  may 
request  additional  information  to 
complete  processing. 

(c)  Delegation  of  authority.  Authority 
is  delegated  to  the  Director  and  Deputy 
Director  (DOS)  and.  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director  and  the  appropriate  regional 
director  and  deputy  regional  director,  to 
approve  plans  of  divestiture  and 
cessation  submitted  pursuant  to 
paragraph  (b)  of  this  section. 

Subpart  K— Prompt  Corrective  Action 
§303.200    Scope. 

(a)  General.  (1)  This  subpart  covers 
applications  filed  pursuant  to  section  38 
of  the  FDI  Act  (12  U.S.C.  1831o),  which 
requires  insured  depository  institutions 
that  are  not  adequately  capitalized  to 
receive  approval  prior  to  engaging  in 
certain  activities.  Section  38  restricts  or 
prohibits  certain  activities  and  requires 
an  insured  depository  institution  to 
submit  a  capital  restoration  plan  when 
it  becomes  undercapitalized.  The 
restrictions  and  prohibitions  become 
more  severe  as  an  institution's  capital 
level  declines. 

(2)  Definitions  of  the  capital 
categories  referenced  in  this  Prompt 
Corrective  Action  subpart  may  be  found 
in  subpart  B  of  part  325  of  this  chapter, 
§  325.103(b)  for  state  nonmember  banks 
and  §  325.103(c)  for  insured  branches  of 
foreign  banks. 


(b)  Institutions  covered.  Restrictions 
and  prohibitions  contained  in  subpart  B 
of  part  325  of  this  chapter  apply 
primarily  to  insured  state  nonmember 
banks  and  insured  branches  of  foreign 
banks,  as  well  as  to  directors  and  senior 
executive  officers  of  those  institutions. 
Portions  of  subpart  B  of  part  325  of  this 
chapter  also  apply  to  all  insured 
depository  institutions  that  are  deemed 
to  be  critically  undercapitalized. 

§  303.201     Filing  procedures. 

Applications  shall  be  filed  with  the 
appropriate  regional  director  (DOS).  The 
application  shall  contain  the 
information  specified  in  each  respective 
section  of  this  subpart,  and  shall  be  in 
letter  form  as  prescribed  in  §  303.3. 
Additional  information  may  be 
requested  by  the  FDIC.  Such  letter  shall 
be  signed  by  the  president,  senior  officer 
or  a  duly  authorized  agent  of  the 
insured  depository  institution  and  be 
accompanied  by  a  certified  copy  of  a 
resolution  adopted  by  the  institution's 
board  of  directors  or  trustees 
authorizing  the  application. 

§  303.202    Processing. 

The  FDIC  will  provide  the  applicant 
with  a  subsequent  written  notification 
of  the  final  action  taken  as  soon  as  the 
decision  is  rendered. 

§  303.203    Applications  for  capital 
distributions. 

(a)  Scope.  An  insured  state 
nonmember  bank  and  any  insured 
branch  of  a  foreign  bank  shall  submit  an 
application  for  capital  distribution  if, 
after  having  made  a  capital  distribution, 
the  institution  would  be 
undercapitalized,  significantly 
undercapitalized,  or  critically 
undercapitalized. 

(b)  Content  of  filing.  An  application  to 
repurchase,  redeem,  retire  or  otherwise 
acquire  shares  or  ownership  interests  of 
the  insured  depository  institution  shall 
describe  the  proposal,  the  shares  or 
obhgations  which  are  the  subject 
thereof,  and  the  additional  shares  or 
obligations  of  the  institution  which  will 
be  issued  in  at  least  an  amount 
equivalent  to  the  distribution.  The 
application  also  shall  explain  how  the 
proposal  will  reduce  the  institution's 
financial  obligations  or  otherwise 
improve  its  financial  condition.  If  the 
proposed  action  also  requires  an 
application  under  section  18(i)  of  the 
FDI  Act  (12  U.S.C.  1828(i))  as 
implemented  by  §  303.241  regarding 
prior  consent  to  retire  capital,  such 
application  should  be  filed  concurrently 
with,  or  made  a  part  of,  the  appfication 
filed  pursuant  to  section  38  of  the  FDI 
Act  (12  U.S.C.  1831o). 


§303.204    Applications  for  acquisitions, 
branching,  and  new  lines  of  business. 

(a)  Scope.  (1)  Any  insured  state 
nonmember  bank  and  any  insured 
branch  of  a  foreign  bank  which  is 
undercapitalized  or  significantly 
undercapitalized,  and  any  insured 
depository  institution  which  is  critically 
undercapitalized,  shall  submit  an 
application  to  engage  in  acquisitions, 
branching  or  new  lines  of  business. 

(2)  A  new  line  of  business  will 
include  any  new  activity  exercised 
which,  although  it  may  be  permissible, 
has  not  been  exercised  by  the 
institution. 

(b)  Content  of  filing.  Applications 
shall  describe  the  proposal,  state  the 
date  the  institution's  capital  restoration 
plan  was  accepted  by  its  primary  federal 
regulator,  describe  the  institution's 
status  in  implementing  the  plan,  and 
explain  how  the  proposed  action  is 
consistent  with  and  will  further  the 
achievement  of  the  plan  or  otherwise 
further  the  purposes  of  section  38  of  the 
FDI  Act.  If  the  FDIC  is  not  the 
applicant's  primary  federal  regulator, 
the  apphcation  also  should  state 
whether  approval  has  been  requested 
from  the  applicant's  primary  federal 
regulator,  the  date  of  such  request  and 
the  disposition  of  the  request,  if  any  If 
the  proposed  action  also  requires 
apphcations  pursuant  to  section  18  (c) 
or  (d)  of  the  FDI  Act  (mergers  and 
branches)  (12  U.S.C.  1828  (c)  or  (d)), 
such  applications  should  be  filed 
concurrently  with,  or  made  a  part  of.  the 
application  filed  pursuant  to  section  38 
of  the  FDI  Act  (12  U.S.C.  1831o). 

§  303.205    Applications  for  bonuses  and 
increased  compensation  for  senior 
executive  officers. 

(a)  Scope.  Any  insured  state 
nonmember  bank  or  insured  branch  of 
a  foreign  bank  that  is  significantly  or 
critically  undercapitalized,  or  any 
insured  state  nonmember  bank  or  any 
insured  branch  of  a  foreign  bank  that  is 
undercapitalized  and  which  has  failed 
to  submit  or  implement  in  any  material 
respect  an  acceptable  capital  restoration 
plan,  shall  submit  an  application  to  pay 
a  bonus  or  increase  compensation  for 
any  senior  executive  officer. 

(b)  Content  of  filing.  Applications 
shall  hst  each  proposed  bonus  or 
increase  in  compensation,  and  for  the 
latter  shall  identify  compensation  for 
each  of  the  twelve  calendar  months 
preceding  the  calendar  month  in  which 
the  institution  became  undercapitalized. 
Applications  also  shall  state  the  date  the 
institution's  capital  res' oration  plan  was 
accepted  by  the  FDIC,  and  describe  any 
progress  made  in  implementing  the 
plan. 
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§  303.206    Application  for  payment  of 
principal  or  Interest  on  subordinated  debt. 

(a)  Scope.  Any  critically 
undercapitalized  insured  depository 
institution  shall  submit  an  application 
to  pav  principal  or  interest  on 
subordinated  debt. 

(b)  Content  of  filing.  Applications 
shall  describe  the  proposed  payment 
and  provide  an  explanation  of  action 
taken  under  section  38(h)(3)(A)(ii)  of  the 
FDI  Act  (action  other  than  receivership 
or  conserv'atorship).  The  application 
also  shall  explain  how  such  payments 
would  further  the  purposes  of  section  38 
of  the  FDI  Act  (12  U.S.C.  1831o). 
Existing  approvals  pursuant  to  requests 
filed  under  section  18(i)(l)  of  the  FDI 
Act  (12  U.S.C.  1828(i)(l))  (capital  stock 
reductions  or  retirements)  shall  not  be 
deemed  to  be  the  permission  needed 
pursuant  to  section  38. 

§  303.207    Restricted  activities  for  critically 
undercapitalized  institutions. 

(a)  Scope.  Any  critically 
undercapitalized  insured  depository 
institution  shall  submit  an  application 
to  engage  in  certain  restricted  activities. 

(b)  Content  of  filing.  Applications  to 
engage  in  any  of  the  following  activities, 
as  set  forth  in  sections  38(i)(2)  (A) 
through  (G)  of  the  FDI  Act.  shall 
describe  the  proposed  activity  and 
explain  how  the  activity  would  further 
the  purposes  of  section  38  of  the  FDI 
Act  (12  U.S.C.  1831o): 

(1)  Enter  into  any  material  transaction 
other  than  in  the  usual  course  of 
business  including  any  action  with 
respect  to  which  the  institution  is 
required  to  provide  notice  to  the 
appropriate  federal  banking  agency. 
Materiality  will  be  determined  on  a 
case-by-case  basis; 

(2)  Extend  credit  for  any  highly 
leveraged  transaction  (as  defined  in  part 
325  of  this  chapter); 

(3)  Amend  the  institution's  charter  or 
bylaws,  except  to  the  extent  necessary  to 
carry  out  any  other  requirement  of  any 
law,  regulation,  or  order; 

(4)  Make  any  material  change  in 
accounting  methods; 

(5)  Engage  in  any  covered  transaction 
(as  defined  in  section  23A(b)  of  the 
Federal  Reserve  Act  (12  U.S.C.  371c(b)); 

(6)  Pay  excessive  compensation  or 
bonuses.  Part  364  of  this  chapter 
provides  guidance  for  determining 
excessive  compensation:  or 

(7)  Pay  interest  on  new  or  renewed 
liabilities  at  a  rate  that  would  increase 
the  institution's  weighted  average  cost 
of  funds  to  a  level  significantly 
exceeding  the  prevailing  rates  of  interest 
on  insured  deposits  in  the  institution's 
normal  market  area.  Section  337.6  of 
this  chapter  (Brokered  deposits) 


provides  guidance  for  defining  the 
relevajit  terms  of  this  provision; 
however  this  provision  does  not 
supersede  the  general  prohibitions 
contained  in  §  337.6  of  this  chapter. 

§  303.208     Delegation  of  authority. 

Authority  is  delegated  to  the  Director 
and  Deputy  Director  (DOS)  and,  where 
confirmed  in  writing  by  the  Director,  to 
an  associate  director  and  the 
appropriate  regional  director  and 
deputv  regional  director,  to  approve  or 
donv  the  following  applications, 
requests  or  petitions  submitted  pursuant 
to  this  subpart: 

(::)  Applications  filed  pursuant  to 
section  38  of  the  FDI  Act  (12  U.S.C. 
1831o)  (prompt  corrective  action), 
including  applications  to  make  a  capital 
distribution; 

(b)  Applications  for  acquisitions, 
branching,  and  new  lines  of  business 
(except  that  the  delegation  is  limited  to 
the  authority  as  delegated  to  approve  or 
denv  any  concurrent  application  filed 
pursuant  to  section  18  (c)  or  (d)  of  the 
FDI  Act  (12  U.S.C.  1828  (c)  or  (d)); 

(c)  Applications  to  pay  a  bonus  or 
increase  compensation; 

(d)  Applications  for  an  exception  to 
pay  principal  or  interest  on 
subordinated  debt;  and 

(e)  Applications  by  critically 
undercapitalized  insured  depository 
institutions  to  engage  in  any  restricted 
activity  listed  in  this  subpart. 

Subpart  L— Section  19  of  the  FDI  Act 
(Consent  to  Service  of  Persons 
Convicted  of  Certain  Criminal 
Offenses) 

§  303.220    Scope. 

This  subpart  covers  applications 
under  section  19  of  the  FDI  Act  (12 
U.S.C.  1829).  Pursuant  to  section  19. 
any  person  who  has  been  convicted  of 
any  criminal  offense  involving 
dishonesty,  breach  of  trust,  or  money 
laundering,  or  has  agreed  to  enter  into 
a  pretrial  diversion  or  similar  program 
in  connection  with  a  prosecution  for 
such  offense,  may  not  become,  or 
continue  as,  an  institution-affiliated 
partv  of  an  insured  depository 
institution;  own  or  control,  directly  or 
indirectly,  any  insured  depository 
institution;  or  otherwise  participate, 
directly  or  indirectly,  in  the  conduct  of 
the  affairs  of  emy  insured  depository 
institution  without  the  prior  written 
consent  of  the  FDIC. 

§  303.221     Filing  procedures. 

(a)  Regional  office.  An  application 
under  section  19  shall  be  filed  with  the 
appropriate  regional  director  (DOS). 

(b)  Contents  of  filing.  Application 
forms  may  be  obtained  from  any  FDIC 


regional  office.  The  FDIC  may  require 
additional  information  beyond  that 
sought  in  the  form,  as  warranted,  in 
individual  cases. 

§  303.222    Service  at  another  insured 
depository  institution. 

In  the  case  of  a  person  who  has 
already  been  approved  by  the  FDIC 
under  this  subpart  or  section  19  of  the 
FDI  Act  in  connection  with  a  particular 
insured  depository  institution,  such 
person  may  not  become  an  institution 
affiliated  party,  or  own  or  control 
directly  or  indirectly  another  insured 
depository  institution,  or  participate  in 
the  conduct  of  the  affairs  of  another 
insured  depository  institution,  without 
the  prior  written  consent  of  the  FDIC. 

§  303.223    Applicant's  right  to  hearing 
following  denial. 

A.n  applicant  may  request  a  hearing 
following  a  denial  of  an  application  in 
accordance  with  the  provisions  of  part 
308  of  this  chapter. 

§  303.224    Delegation  of  authority. 

(a)  Approvals.  Authority  is  delegated 
to  the  Director  and  Deputy  Director 
(DOS)  and,  where  confirmed  in  writing 
by  the  Director,  to  an  associate  director 
or  to  the  appropriate  regional  director 
and  deputy  regional  director,  to  approve 
applications  made  by  insured 
depository  institutions  pursuant  to 
section  19  of  the  FDI  Act,  after 
consultation  with  the  Legal  Division; 
provided  however,  that  authority  may 
not  be  delegated  to  the  regional  director 
or  deputy  regional  director  where  the 
applicant's  primary  supervisory 
authority  interposes  any  objection  to 
such  application. 

(b)  Denials.  Authority  is  delegated  to 
the  Director  and  Deputy  Director  (DOS) 
and,  where  confirmed  in  writing  by  the 
Director,  to  an  associate  director,  to 
deny  applications  made  by  insured 
depository  institutions  pursuant  to 
section  19  of  the  FDI  Act. 

(c)  Concurrent  legal  certification.  The 
authority  to  deny  applications  delegated 
under  this  section  shall  be  exercised 
only  upon  the  concurrent  certification 
by  the  General  Counsel  and,  where 
confirmed  in  writing  by  the  General 
Counsel,  his  or  her  designee,  that  the 
action  taken  is  not  inconsistent  with 
section  19  of  the  FDI  Act. 

(d)  Conditions  on  application 
approvals.  Regional  directors  and 
deputy  regional  directors  acting  under 
delegated  authority  under  this  subpart 
may  impose  any  of  the  following 
conditions  on  the  approval  of 
applications,  as  appropriate  in 
individual  cases: 

(1)  A  participant  or  institution- 
affiliated  party  of  an  institution  shall  be 
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bonded  to  the  same  extent  as  others  in 
similar  positions;  and/or 

(2)  When  deemed  necessary,  the  prior 
consent  of  the  appropriate  regional    • 
director  (DOS)  shall  be  required  for  any 
proposed  significant  changes  in  duties 
and/or  responsibilities  of  the  person 
who  is  the  subject  of  the  application. 

(e)  Authority  not  delegated  bv  FDIC 
Board  of  Directors.  The  FDIC  Board  of 
Directors  has  not  delegated  its  authority 
to  consider  and  act  upon  an  application 
under  section  19  of  the  FDI  Act  after  a 
hearing  held  in  accordance  with  the 
provisions  of  part  308  of  this  chapter. 

Subpart  M — Other  Filings 

§303.240    General. 

This  subpart  sets  forth  the  filing 
procedures  to  be  followed  when  seeking 
the  FDIC's  consent  to  engage  in  certain 
activities  or  accomplish  other  matters  as 
specified  in  the  individual  sections 
contained  herein.  For  those  matters 
covered  by  this  subpart  that  also  have 
substantive  FDIC  regulations  or  related 
statements  of  policy,  references  to  the 
relevant  regulations  or  statements  of 
policy  are  contained  in  the  specific 
sections. 

303.241     Reduce  or  retire  capital  stock  or 
capital  debt  Instruments. 

(a)  Scope.  This  section  contains  the 
procedures  to  be  followed  by  an  insured 
state  nonmember  bank  to  seek  the  prior 
approval  of  the  FDIC  to  reduce  the 
amount  or  retire  any  part  of  its  common 
or  preferred  stock,  or  to  retire  any  part 
of  its  capital  notes  or  debentures 
pursuant  to  section  18(i)(l)  of  the  Act 
(12  U.S. C.  1828(i)(l)). 

(b)  Filing  procedures.  Applicants  shall 
submit  a  letter  application  to  the 
appropriate  regional  director  (DOS). 

(c)  Content  of  filing.  The  application 
shall  contain  the  following: 

(1)  The  type  and  amount  of  the 
proposed  change  to  the  capital  structure 
and  the  reason  for  the  change; 

(2)  A  schedule  detailing  the  present 
and  proposed  capital  structure; 

(3)  The  time  period  that  the  proposal 
will  encompass; 

(4)  If  the  proposal  involves  a  series  of 
transactions  affecting  Tier  1  capital 
components  which  will  be 
consummated  over  a  period  of  time 
which  shall  not  exceed  twelve  months, 
the  application  shall  certify  that  the 
insured  depository  institution  will 
maintain  itself  as  a  well-capitalized 
institution  as  defined  in  part  325  of  this 
chapter,  both  before  and  after  each  of 
the  proposed  transactions; 

(5)  If  the  proposal  involves  the 
repurchase  of  capital  instruments,  the 
amount  of  the  repurchase  price  and  the 


basis  for  establishing  the  fair  market 
value  of  the  repurchase  price; 

(6)  A  statement  that  the  proposal  will 
be  available  to  all  holders  of  a  particular 
class  of  outstanding  capital  instruments 
on  an  equal  basis,  and  if  not.  the  details 
of  any  restrictions;  and 

(7)  The  date  that  the  applicant's  board 
of  directors  approved  the  proposal. 

(d)  Additional  information.  The  FDIC 
may  request  additional  information  at 
any  time  during  processing  of  the 
application. 

(e)  Undercapitalized  institutions. 
Procedures  regarding  applications  by  an 
undercapitalized  insured  depository 
institution  to  retire  capital  stock  or 
capital  debt  instruments  pursuant  to 
section  38  of  the  FDI  Act  (12  U.S.C. 
1831o)  are  set  forth  in  subpart  K  of  this 
part  (Prompt  Corrective  Action). 

§  303.203.  Applications  pursuant  to 
sections  38  and  18(i)  may  be  filed 
concurrently,  or  as  a  single  application. 

(f)  Expedited  processing  for  eligible 
depository  institutions.  An  application 
filed  under  this  section  by  an  eligible 
depository  institution  as  defined  in 

§  303. 2(r)  will  be  acknowledged  in 
writing  by  the  FDIC  and  will  receive 
expedited  processing,  unless  the 
applicant  is  notified  in  WTiting  to  the 
contrary  and  provided  with  the  basis  for 
that  decision.  The  FDIC  may  remove  an 
application  from  expedited  processing 
for  any  of  the  reasons  set  forth  in 
§303, 11(c)(2).  Absent  such  removal,  an 
application  processed  under  expedited 
processing  will  be  deemed  approved  20 
days  after  the  FDIC's  receipt  of  a 
substantially  complete  application. 

(g)  Standard  processing.  For  those 
applications  that  are  not  processed 
pursuant  to  expedited  procedures,  the 
FDIC  will  provide  the  applicant  with 
written  notification  of  the  final  action  as 
soon  as  the  decision  is  rendered. 

(h)  Delegation  of  authority.  .Authority 
is  delegated  to  the  Director  and  Deputy 
Director  (DOS)  and.  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director  and  the  appropriate  regional 
director  and  deputy  regional  director,  to 
approve  or  deny  an  application 
pursuant  to  section  18(i)(l)  of  the  FDI 
Act  (12  U.S.C.  1828(i))  to  reduce  the 
amount  or  retire  any  part  of  common  or 
preferred  capital  stock,  or  to  retire  anv 
part  of  capital  notes  or  debentures. 

§  303.242    Exercise  of  trust  powers. 

(a)  Scope.  This  section  contains  the 
procedures  to  be  followed  by  a  state 
nonmember  bank  to  seek  the  FDIC's 
prior  consent  to  exercise  trust  powers. 
The  FDIC's  prior  consent  to  exercise 
trust  powers  is  not  required  in  the 
following  circumstances: 


(1)  Where  a  state  nonmember  bank 
received  authority  to  exercise  trust 
powers  from  its  chartering  authority 
prior  to  December  1.  1950:  or 

(2)  Where  an  insured  depository         , 
institution  continues  to  conduct  trust 
activities  pursuant  to  authority  granted 
by  its  chartering  authority  subsequent  to 
a  charter  conversion  or  withdrawal  from 
membership  in  the  Federal  Reser\e 
System. 

(b)  Filing  procedures.  Applicants  shall 
submit  to  the  appropriate  regional 
director  (DOS)  a  completed  form. 
"Application  for  Consent  To  Exercise 
Trust  Powers."  This  form  may  be 
obtained  from  any  FDIC  regional  office. 

(c)  Content  of  filing.  The  filing  shall 
consist  of  the  completed  trust 
application  form. 

(d)  Additional  information.  The  FDIC 
may  request  additional  information  at 
any  time  during  processing  of  the  filing 

(e)  Expedited  processing  for  eligible 
depository  institutions.  An  application 
filed  under  this  section  by  an  eligible 
depository  institution  as  defined  m 

§  303. 2(r)  will  be  acknowledged  in 
writing  by  the  FDIC  and  will  receive 
expedited  processing,  unless  the 
applicant  is  notified  in  writing  to  the 
contrar\-  and  provided  with  the  basis  for 
that  decision.  The  FDIC  may  remove  an 
application  from  expedited  processing 
for  any  of  the  reasons  set  forth  in 
§  303.1 1(c)(2).  Absent  such  removal,  an 
application  processed  under  expedited 
procedures  will  be  deemed  approved  30 
days  after  the  FDIC's  receipt  of  a 
substantially  complete  application. 

(f)  Standard  processing.  For  those 
applications  that  are  not  processed 
pursuant  to  the  expedited  procedures, 
the  FDIC  will  provide  the  applicant 
with  written  notification  of  the  final 
action  when  the  decision  is  rendered. 

(g)  Delegation  of  authority.  (1)  Where 
the  criteria  listed  in  paragraph  (g)(2)  of 
this  section  are  satisfied  and  the 
applicant  agrees  in  writing  to  comply 
with  any  conditions  imposed  by  the 
approving  FDIC  official,  other  than  the 
standard  conditions  defined  in 

§  303.2(ff].  which  may  be  imposed 
without  the  applicant's  written  consent, 
authority  is  delegated  to  the  Director 
and  Deputy  Director  (EXDS)  and.  where 
confirmed  in  writing  by  the  Director,  to 
an  associate  director  and  the 
appropriate  regional  director  and 
deputy  regional  director,  to  appro%e 
applications  for  the  FDIC's  consent  to 
exercise  trust  powers. 

(2)  The  following  critfiria  must  be 
satisfied  before  the  authority  delegated 
in  paragraph  (g)(1)  of  this  section  may 
be  exercised: 
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(i)  The  factors  set  forth  in  section  6  of 
the  FDI  Act  (12  U.S.C.  1816)  have  been 
considered  and  favorably  resohed; 

(ii)  The  proposed  management  of  the 
trust  business  is  determined  to  be 
capable  of  satisfactorily  handling  the 
anticipated  business;  and 

(iii)  The  applicant's  board  of  directors 
formally  has  adopted  the  FDIC 
Statement  of  Principles  of  Trust 
Department  Management  available  from 
anv  FDIC  regional  office. 

(h)  Denials  and  certain  conditional 
approvals.  Authority  is  delegated  to  the 
Director  and  Deputy  Director  (DOS)  and. 
where  confirmed  in  writing  by  the 
Director,  to  an  associate  director  to: 

(1)  Denv  applications  for  trust  powers; 
and 

(2)  Approve  applications  for  trust 
powers  where  the  criteria  listed  in 
paragraph  (g)(2)  of  this  section  are 
satisfied  but  the  applicant  does  not 
agree  in  writing  to  comply  with  any 
condition  imposed  by  the  deleg;ite, 
other  than  the  standard  conditions 
defined  in  §  303.2(ff}  which  may  be 
imposed  without  the  applicant's  wTitten 
consent. 

§  303.243     Brokered  deposit  waivers. 

(a)  Sgppe.  Pursuant  to  section  29  of 
the  FDI  Act  (12  U.S.C.  1831f)  and  part 
337  of  this  chapter,  an  adequately 
capitalized  insured  depository 
institution  may  not  accept,  renew  or  roll 
over  anv  brokered  deposits  unless  it  has 
obtained  a  waiver  from  the  FDIC.  A 
well-capitalized  insured  depository 
institution  may  accept  brokered 
deposits  without  a  waiver,  and  an 
undercapitalized  insured  depository 
institution  may  not  accept,  renew  or  roll 
over  any  brokered  deposits  under  any 
circumstances.  This  section  contains  the 
procedures  to  be  followed  to  file  with 
the  FDIC  for  a  brokered  deposit  waiver. 
The  FDIC  will  provide  notice  to  the 
depository  institution's  appropriate 
federal  banking  agency  and  any  state 
regulatory  agency,  as  appropriate,  that  a 
request  for  a  waiver  has  been  filed  and 
will  consult  with  such  agency  or 
agencies,  prior  to  taking  action  on  the 
institution's  request  for  a  waiver.  Prior 
notice  and/or  consultation  shall  not  be 
required  in  any  particular  case  if  the 
FDIC  determines  that  the  circumstances 
require  it  to  take  action  without  giving 
such  notice  and  opportunity  for 
consultation. 

(b)  Filing  procedures.  Applicants  shall 
submit  a  letter  application  to  the 
appropriate  regional  director  (DOS). 

(c)  Content  of  filing.  The  application 
shall  contain  the  following: 

( 1 )  The  time  period  for  which  the 
waiver  is  requested; 


(2)  A  statement  of  the  policy 
governing  the  use  of  brokered  deposits 
in  the  institution's  overall  funding  and 
liquidity  management  program: 

(3)  The  volume,  rates  and  maturities 
of  the  brokered  deposits  held  currently 
and  anticipated  during  the  waiver 
period  sought,  including  any  internal 
Hmits  placed  on  the  terms,  solicitation 
and  use  of  brokered  deposits; 

(4)  How  brokered  deposits  are  costed 
and  compared  to  other  funding 
alternatives  and  how  they  are  used  in 
the  institution's  lending  and  investment 
activities,  including  a  detailed 
discussion  of  asset  growth  plans; 

(.5)  Procedures  and  practices  used  to 
solicit  brokered  deposits,  including  an 
identification  of  the  principal  sources  of 
such  deposits; 

(6)  Management  systems  overseeing 
the  solicitation,  acceptance  and  use  of 
brokered  deposits; 

(7)  A  recent  consolidated  financial 
statement  with  balance  sheet  and 
income  statements;  and 

(8)  The  reasons  the  institution 
believes  its  acceptance,  renewal  or 
rollover  of  brokered  deposits  would 
pose  no  undue  risk. 

(d)  Additional  information.  The  FDIC 
may  request  additional  information  at 
any  time  during  processing  of  the 
application. 

(e)  Expedited  processing  for  eligible 
depository  institutions.  An  application 
filed  under  this  section  by  an  eligible 
depository  institution  as  defined  in  this 
§  303.243(e)  will  be  acknowledged  in 
writing  by  the  FDIC  and  will  receive 
expedited  processing,  unless  the 
applicant  is  notified  in  writing  to  the 
contrary  and  provided  with  the  basis  for 
that  decision.  For  the  purpose  of  this 
section,  an  applicant  will  be  deemed  an 
eligible  depository  institution  if  it 
satisfies  all  of  the  criteria  contained  in 

§  303. 2(r)  except  that  the  applicant  may 
be  adequately  capitalized  rather  than 
well-capitalized.  The  FDIC  may  remove 
an  application  from  expedited 
processing  for  any  of  the  reasons  set 
forth  in  §  303.11(c)(2).  Absent  such 
removal,  an  application  processed 
under  expedited  procedures  will  be 
deemed  approved  21  days  after  the 
FDIC's  receipt  of  a  substantially 
complete  application. 

(f)  Standard  processing.  For  those 
filings  which  are  not  processed 
pursuant  to  the  expedited  procedures, 
the  FDIC  will  provide  the  applicant 
with  written  notification  of  the  final 
action  as  soon  as  the  decision  is 
rendered. 

(g)  Conditions  for  approval.  A  waiver 
issued  pursuant  to  this  section  shall: 


(1)  Be  for  a  fixed  period,  generally  no 
longer  than  two  years,  but  may  be 
extended  upon  refiling;  and 

(2)  May  be  revoked  by  the  FDIC  at  any 
time  by  written  notice  to  the  institution. 

(h)  Delegation  of  authority.  Authority 
is  delegated  to  the  Director  and  Deputy 
Director  (DOS)  and.  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director  and  the  appropriate  regional 
director  and  deputy  regional  director,  to 
approve  or  deny  brokered  deposit 
waiver  applications.  Based  upon  a 
preliminary  review,  any  delegate  may 
grant  a  temporary  waiver  for  a  short 
period  in  order  to  facilitate  the  orderly 
processing  of  a  filing  for  a  waiver. 

§  303.244    Golden  parachute  and 
severance  plan  payments. 

(a)  Scope.  Pursuant  to  section  18(k)  of 
the  FDI  Act  (12  U.S.C.  1828(k))  and  part 
359  of  this  chapter,  an  insured 
depository  institution  or  depository 
institution  holding  company  may  not 
make  golden  parachute  payments  or 
excess  nondiscriminatory  severance 
plan  payments  unless  the  depository 
institution  or  holding  company  obtains 
permission  to  make  such  payments  in 
accordance  with  the  rules  contained  in 
part  359  of  this  chapter.  This  section 
contains  the  procedures  to  file  for  the 
FDIC's  consent  when  such  consent  is 
necessary  under  part  359  of  this  chapter. 

(1)  Golden  parachute  payments.  A 
troubled  insured  depository  institution 
or  a  troubled  depository  institution 
holding  company  is  prohibited  from 
making  golden  parachute  payments  (as 
defined  in  §359.1(fl(l)  of  this  chapter) 
unless  it  obtains  the  consent  of  the 
appropriate  federal  banking  agency  and 
the  written  concurrence  of  the  FDIC. 
Therefore,  in  the  case  of  golden 
parachute  payments,  the  procedures  in 
this  section  apply  to  all  troubled 
insured  depository  institutions  and 
troubled  depository  institution  holding 
companies. 

(2)  Excess  nondiscriminatory 
severance  plan  payments.  In  the  case  of 
excess  nondiscriminatory  severance 
plan  payments  as  provided  by 

§  359.1("f)(2)(v)  of  this  chapter,  the 
FDIC's  consent  is  necessary  for  state 
nonmember  banks  that  meet  the  criteria 
set  forth  in  §  359.1(f)(l)(ii)  of  this 
chapter.  In  addition,  the  FDIC's  consent 
is  required  for  all  insured  depository 
institutions  or  depository  institution 
holding  companies  that  meet  the  same 
criteria  and  seek  to  make  payments  in 
excess  of  the  12-month  amount 
specified  in  §  359.1(f)(2)(v)  of  this 
chapter. 

(b)  Filing  procedures.  Applicants  shall 
submit  a  letter  application  to  the 
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appropriate  FDIC  regional  director 
(DOS). 

(c)  Content  of  filing.  The  application 
shall  contain  the  following: 

(1)  The  reasons  why  the  applicant 
seeks  to  make  the  payment; 

(2)  An  identification  of  the 
institution-affdiated  party  who  will 
receive  the  payment: 

(3)  A  copy  of  any  contract  or 
agreement  regarding  the  subject  matter 
of  the  filing; 

(4)  The  cost  of  the  proposed  payment 
and  its  impact  on  the  institution's 
capital  and  earnings;  and 

(5)  The  reasons  why  consent  to  the 
payment  should  be  granted. 

(d)  Additional  information.  The  FDIC 
may  request  additional  information  at 
any  time  during  processing  of  the  filing. 

(e)  Processing.  The  FDIC  will  provide 
the  applicant  with  a  subsequent  written 
notification  of  the  final  action  taken  as 
soon  as  the  decision  is  rendered. 

(fl  Delegation  of  authority.  Authority 
is  delegated  to  the  Director  and  Deputy 
Director  (DOS)  and,  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director  and  the  appropriate  regional 
director  and  deputy  regional  director,  to 
approve  or  to  deny  filings  to  make: 

(1)  Excess  nondiscriminatory 
severance  plan  payments  as  provided  by 
12CFR359.1(f)(2)i;y):and 

(2)  Golden  parachute  payments 
permitted  by  12  CFR  359.4. 

§  303.245    Waiver  of  liability  for  commonly 
controlled  depository  institutions. 

(a)  Scope.  Section  5(e)  of  the  FDI  Act 
(12  U.S.C.  1815(e))  creates  Hability  for 
commonly  controlled  insured 
depository  institutions  for  losses 
incurred  or  anticipated  to  be  incurred 
by  the  FDIC  in  connection  with  the 
default  of  a  commonly  controlled 
insured  depository  institution  or  any 
assistance  provided  by  the  FDIC  to  any 
commonly  controlled  insured 
depository  institution  in  danger  of 
default.  In  addition  to  certain  statutory 
exceptions  and  exclusions  contained  in 
sections  5(e)(6),  (7)  and  (8),  the  FDI  Act 
also  permits  the  FDIC,  in  its  discretion, 
to  exempt  any  insured  depository 
institution  from  this  liability  if  it 
determines  that  such  exemption  is  in 
the  best  interests  of  the  Bank  Insurance 
Fund  (BIF)  or  the  Savings  Association 
Insurance  Fund  (SAIF).  This  section 
describes  procedures  to  request  a 
conditional  waiver  of  liability  pursuant 
to  section  5  of  the  FDI  Act  (12  U.S.C. 
1815(e)(5)(A)). 

(b)  Definition.  Conditional  waiver  of 
liability  means  an  exemption  from 
liability  pursuant  to  section  5(e)  of  the 
FDI  Act  (12  U.S.C.  1815(e))  subject  to 
terms  and  conditions. 


(c)  Filing  procedures.  Applicants  shall 
submit  a  letter  application  to  the 
appropriate  regional  director  (DOS). 

(d)  Content  of  filing.  The  application 
shall  contain  the  following  information: 

(1)  The  basis  for  requesting  a  waiver; 

(2)  The  existence  of  any  significant 
events  (e.g.,  change  in  control,  capital 
injection,  etc.)  that  may  have  an  impact 
upon  the  applicatit  and/or  any 
potentially  liable  institution; 

(3)  Current,  and  if  applicable,  pro 
forma  financial  information  regarding 
the  applicant  and  potentially  liable 
institution{s);  and 

(4)  The  benefits  to  the  appropriate 
FDIC  insurance  fund  resulting  from  the 
waiver  and  any  related  events. 

(e)  Additional  information.  The  FDIC 
may  request  additional  information  at 
any  time  during  the  processing  of  the 
filing. 

(f)  Processing.  The  FDIC  will  provide 
the  applicant  with  written  notification 
of  the  final  action  as  soon  as  the 
decision  is  rendered. 

(g)  Failure  to  comply  with  terms  of 
conditional  waiver.  In  the  event  a 
conditional  waiver  of  liability  is  issued, 
failure  to  comply  with  the  terms 
specified  therein  may  result  in  the 
termination  of  the  conditional  waiver  of 
liability.  The  FDIC  reserves  the  right  to 
revoke  the  conditional  waiver  of 
liability  after  giving  the  applicant 
written  notice  of  such  revocation  and  a 
reasonable  opportunity  to  be  heard  on 
the  matter  pursuant  to  §  303.10. 

(h)  Authoritv  retained  bv  FDIC  Board 
of  Directors.  The  FDIC  Board  of 
Directors  retains  the  authority  to  act  on 
any  application  for  waiver  of  liability  of 
commonly  controlled  depository 
institutions. 

§  303.246    Insurance  fund  conversions. 

(a)  Scope.  This  section  contains  the 
procedures  to  be  followed  by  an  insured 
depository  institution  to  seek  the  FDIC's 
prior  approval  to  engage  in  an  insurance 
fund  conversion  that  involves  the 
transfer  of  deposits  between  the  SAIF 
and  the  BIF.  Optional  conversion 
transactions,  commonly  referred  to  as 
Oakar  transactions,  pursuant  to  section 
5(d)(3)  of  the  FDI  Act  (12  U.S.C. 
1815(d)(3)),  which  do  not  involve  the 
transfer  of  deposits  between  the  SAIF 
and  the  BIF,  are  governed  bv  the 
procedures  set  forth  in  subpart  D 
(Merger  Transactions)  of  this  part. 

(b)  Filing  procedures.  Applicants  shall 
submit  a  letter  application  to  the 
appropriate  FDIC  regional  director 
(DOS).  The  filing  shall  be  signed  by 
representatives  of  each  institution 
participating  in  the  transaction. 
Insurance  fund  conversions  which  are 
proposed  in  conjunction  with  a  merger 


application  filed  by  a  state  nonmember 
bank  pursuant  to  section  18(c)  of  the 
FDI  Act  (12  U.S.C.  1828(c)J  should  be 
included  with  that  filing. 

(c)  Content  of  filing.  The  application 
shall  include  the  following  information: 

(1)  A  description  of  the  transaction: 

(2)  The  amount  of  deposits  involved 
in  the  conversion  transaction: 

(3)  A  pro  forma  balance  sheet  and 
income  statement  for  each  institution 
upon  consummation  of  the  transaction; 
and 

(4)  Certification  by  each  partv  to  the 
transaction  that  applicable  entrance  and 
exit  fees  will  be  paid  pursuant  to  part 
312  of  this  chapter. 

(d)  Additional  information  The  FDIC 
may  request  additional  information  at 
any  time  during  processing  of  the  filing. 

(e)  Processing.  The  FDIC  will  provide 
the  applicant  with  written  notification 
of  the  final  action  as  soon  as  the 
decision  is  rendered. 

(f)  Delegation  of  authoritv  .Authority 
is  delegated  to  the  Director  and  Deputy 
Director  (DOS)  and.  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director  and  the  appropriate  regional 
director  and  deputy  regional  director,  to 
approve  or  deny  filings  for  insurance 
fund  conversions  involving  the  transfers 
of  deposits  between  the  SAIF  and  the 
BIF, 

§  303.247    Conversion  with  diminution  of 
capital. 

(a)  Scope.  This  section  contains  the 
procedures  to  be  followed  by  an  insured 
federal  depositon,-  institution  seeking 
the  prior  written  consent  of  the  FDIC 
pursuant  to  section  18(i)(2)  of  the  FDI 
Act  (12  U.S.C.  1828(i)(2))  to  convert 
from  an  insured  federal  depository 
institution  to  an  insured  state 
nonmember  bank  (except  a  District 
bank)  where  the  capital  stock  or  surplus 
of  the  resulting  bank  will  be  less  than 
the  capital  stock  or  surplus, 
respectively,  of  the  converting 
institution  at  the  time  of  the 
shareholders"  meeting  approving  such 
conversion. 

(b)  Filing  procedures.  Applicants  shall 
submit  a  letter  application  to  the 
appropriate  regional  director  (DOS). 

(c)  Content  of  filing.  The  application 
shall  contain  the  following  information: 

(1)  A  description  of  the  proposed 
transaction: 

(2)  A  schedule  detailing  the  present 
and  proposed  capital  structure:  and 

(3)  A  copy  of  any  documents 
submitted  to  the  state  chartering 
authority  with  respect  to  the  charter 
conversion. 

(d)  Additional  infomwtion.  The  FDIC 
may  request  additional  information  at 
any  time  during  the  processing. 
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(e)  Processing.  The  FDIC  will  provide 
the  applicant  with  wTitten  notification 
of  the  final  action  when  the  decision  is 
rendered. 

(f)  Delegation  of  authority.— (\) 
Approvals.  Authority  is  delegated  to  the 
Director  and  Deputy  Director  (DOS)  and, 
where  confirmed  in  writing  by  the 
Director,  to  an  associate  director  and  the 
appropriate  regional  director  and 
deputy  regional  director,  to  approve 
applications  to  convert  with  diminution 
of  capital. 

(2)  Denials.  Authority  is  delegated  to 
the  Director  and  Deputy  Director  (DOS) 
and,  where  confirmed  in  writing  by  the 
Director,  to  an  associate  director  to  deny 
applications  to  convert  with  diminution 
of  capital. 

§  303.243    Continue  or  resun^  status  as  an 
insured  institution  following  termination 
under  section  8  of  the  FDI  Act 

(a)  Scope.  This  section  relates  to  an 
application  by  a  depository  institution 
whose  insured  status  has  been 
terminated  under  section  8  of  the  FDI 
Act  (12  U.S.C.  1818)  for  permission  to 
continue  or  resume  its  status  as  an 
insured  depository  institution.  This 
section  covers  institutions  whose 
deposit  insurance  continues  in  effect  for 
any  purpose  or  for  any  length  of  time 
under  the  terms  of  an  FDIC  order 
terminating  deposit  insurance,  but  does 
not  cover  operating  non-insured 
depository  institutions  which  were 
previously  insured  by  the  FDIC,  or  any 
non-insured,  non-operating  depository 
institution  whose  charter  has  not  been 
surrendered  or  revoked. 

(b)  Filing  procedures.  Applicants  shall 
submit  a  letter  application  to  the 
appropriate  regional  director  (DOS). 

(c)  Content  of  filing.  The  filing  shall 
contain  the  following  information: 

(1)  A  complete  statement  of  the  action 
requested,  all  relevant  facts,  and  the 
reason  for  such  requested  action;  and 

(2)  A  certified  copy  of  the  resolution 
of  the  depository  institution's  board  of 
directors  authorizing  submission  of  the 
filing. 

(d)  Additional  information.  The  FDIC 
may  request  additional  information  at 
any  time  during  processing  of  the  filing. 

(e)  Processing.  The  FDIC  will  provide 
the  applicant  with  written  notification 
of  the  final  action  as  soon  as  the 
decision  is  rendered. 

(f)  Authority  retained  by  FDIC  Board 
of  Directors.  The  FDIC  Board  of 
Directors  retains  the  authority  to  act  on 
any  application  to  continue  or  resume 
status  as  an  insured  institution 
following  termination  under  section  8  of 
the  FDI  Act  (12  U.S.C.  1818). 


§  303.249    Truth  in  Lending  Act— relief  from 
reimbursement 

(a)  Scope.  This  section  applies  to 
requests  for  relief  from  reimbursement 
pursuant  to  the  Truth  in  Lending  Act 
(15  U.S.C.  1601  et  seq.)  and  Regulation 
Z  (12  CFR  part  226).  Related  delegations 
of  authority  are  also  set  forth. 

(b)  Procedures  to  be  followed  in  filing 
initial  requests  for  relief.  Requests  for 
relief  from  reimbursement  shall  be  filed 
with  the  appropriate  regional  director 
(DCA)  within  60  days  after  receipt  of  the 
compliance  report  of  examination 
containing  the  request  to  conduct  a  file 
search  and  make  restitution  to  affected 
customers.  The  filing  shall  contain  a 
complete  and  concise  statement  of  the 
action  requested,  all  relevant  facts,  the 
reasons  and  analysis  relied  upon  as  the 
basis  for  such  requested  action,  and  all 
supporting  documentation. 

(c)  Additional  information.  The  FDIC 
may  request  additional  information  at 
any  time  during  processing  of  any  such 
requests. 

(d)  Processing.  The  FDIC  will 
acknowledge  receipt  of  the  request  and 
provide  the  applicant  with  written 
notification  of  its  determination  within 
60  days  of  its  receipt  of  the  request. 

(e)  Delegation  of  authority. — (1) 
Denial  of  initial  requests  for  relief. 
Authority  is  delegated  to  the  Director 
and  Deputy  Director  (DCA),  and  where 
confirmed  m  Meriting  by  the  Director,  to 
an  associate  director,  or  to  the 
appropriate  regional  director  or  deputy 
regional  director,  to  deny  initial 
requests  for  relief  from  the  requirement 
for  reimbursement  under  section 
608(a)(2)  of  the  Truth  in  Lending 
Simplification  and  Reform  Act  (15 
U.S.C.  1607(e)(2));  provided,  however, 
that  a  regional  director  or  deputy 
regional  director  is  not  authorized  to 
deny  any  request  where  the  estimated 
amount  of  reimbursement  is  greater  than 
$25,000. 

(2)  Approval  of  initial  requests  for 
relief.  Authority  is  delegated  to  the 
Director  and  Deputy  Director  (DCA), 
and  where  confirmed  in  writing  by  the 
director,  to  an  associate  director,  to 
approve  requests  for  relief  from  the 
requirement  for  reimbursement  under 
section  608(a)(2)  of  the  Truth  in  Lending 
Simplification  and  Reform  Act  (15 
use.  1607(a)(2)). 

(f)  Legal  concurrence.  The  authority 
delegated  under  this  section  shall  be 
exercised  only  upon  concurrent 
certification  by  the  General  Counsel  or, 
where  confirmed  in  writing  by  the 
General  Counsel,  by  his  or  her  designee, 
or,  in  cases  where  a  regional  director  or 
deputy  regional  director  denies  requests 
for  relief,  by  the  appropriate  regional 
counsel,  that  the  action  taken  is  not 


inconsistent  with  the  Truth  in  Lending 
Simplification  and  Reform  Act. 

(g)  Procedures  to  be  followed  in  filing 
requests  for  reconsideration.  Within  15 
days  of  receipt  of  written  notice  that  its 
request  for  relief  has  been  denied,  the 
requestor  may  petition  the  appropriate 
regional  director  (DCA)  for 
reconsideration  of  such  request  in 
accordance  with  the  procedures  set 
forth  in  §303. 11(f). 

§  303.250    Management  official  interlocks. 

(a)  Scope.  This  section  contains  the 
procedures  to  be  followed  by  an  insured 
state  nonmember  bank  to  seek  the 
approval  of  FDIC  to  establish  an 
interlock  pursuant  to  the  Depository 
Institutions  Management  Interlocks  Act 
(12  U.S.C.  3207),  section  13  of  the  FDI 
Act  (12  U.S.C.  1823(k))  and  part  348  of 
this  chapter. 

(b)  Filing  procedures.  Applicants  shall 
submit  a  letter  application  to  the 
appropriate  regional  director  (DOS). 

(c)  Content  of  filing.  The  application 
shall  contain  the  following: 

(1)  A  description  of  the  proposed 
interlock; 

(2)  A  statement  of  reason  as  to  why 
the  interlock  will  not  result  in  a 
monopoly  or  a  substantial  lessening  of 
competition;  and 

(3)  If  the  applicant  is  seeking  an 
exemption  set  forth  in  §  348.5  or  §  348.6 
of  this  chapter,  a  description  of  the 
particular  exemption  which  is  being 
requested  and  a  statement  of  reasons  as 
to  why  the  exemption  is  applicable. 

(d)  Additional  information.  The  FDIC 
may  request  additional  information  at 
any  time  during  processing  of  the  filing. 

(e)  Processing.  The  FDIC  will  provide 
the  applicant  with  written  notification 
of  the  final  action  when  the  decision  is 
rendered. 

(f)  Delegation  of  authority.  Authority 
is  delegated  to  the  Director  and  Deputy 
Director  (DOS),  and  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director  and  the  appropriate  regional 
director,  deputy  regional  director,  to 
approve  or  deny  a  request  to  establish 

a  management  official  interlock 
pursuant  to  §  348.5  or  §  348.6  of  this 
chapter  or  section  205(8)  of  the 
Depository  Institutions  Management 
Interlocks  Act  (12  U.S.C.  3207.  12  U.S.C. 
1823(k)). 

§  303.251     Modification  of  conditions. 

(a)  Scope.  This  section  contains  the 
procedures  to  be  followed  by  an  insured 
depository  institution  to  seek  the  prior 
consent  of  the  FDIC  to  modify  the 
requirement  of  a  prior  approval  of  a 
filing  issued  by  the  FDIC. 

(b)  Filing  procedures.  Applicants 
should  submit  a  letter  application  to  the 
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appropriate  FDIC  regional  director 
(DOS). 

(c)  Content  of  filing.  The  application 
should  contain  the  following 
information: 

(1)  A  description  of  the  original 
approved  application; 

(2)  A  description  of  the  modification 
requested;  and 

(3)  The  reason  for  the  request. 

(d)  Additional  information.  The  FDIC 
may  request  additional  information  at 
any  time  during  processing  of  the  filing. 

(e)  Processing.  The  FDIC  will  provide 
the  applicant  with  a  written  notification 
of  the  final  action  as  soon  as  the 
decision  is  rendered. 

(f)  Delegation  of  authority.  Authority 
is  delegated  to  the  Director  and  Deputy 
Director  (DOS)  and.  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director  and  the  appropriate  regional 
director  and  deputy  regional  director,  to 
approve  or  deny  requests  to  modify  the 
requirements  of  a  prior  approval  of  a 
filing  issued  by  the  FDIC  subject  to  the 
following  criteria; 

(1)  The  Legal  Division  is  consulted  to 
the  same  extent  as  was  required  for 
approval  of  the  original  filing;  and 

(2)  The  approving  delegate  had  the 
authority  to  approve  the  original  filing. 

§  303.252    Extension  of  time. 

(a)  Scope.  This  section  contains  the 
procedures  to  be  followed  by  an  insured 
depository  institution  to  seek  the  prior 
consent  of  the  FDIC  for  additional  time 
to  fulfill  a  condition  required  in  an 
approval  of  a  filing  issued  by  the  FDIC 
or  to  consummate  a  transaction  which 
was  the  subject  of  an  approval  by  the 
FDIC. 

(b)  Filing  procedures.  Applicants  shall 
submit  a  letter  application  to  the 
appropriate  regional  director  (DOS). 

(c)  Content  of  filing.  The  application 
shall  contain  the  following  information: 

(1)  A  description  of  the  original 
approved  application; 

(2)  Identification  of  the  original  time 
limitation; 

(3)  The  additional  time  period 
requested;  and 

(4)  The  reason  for  the  request. 

(d)  Additional  information.  The  FDIC 
may  request  additional  information  at 
any  time  during  processing  of  the  filing. 

(e)  Processing.  The  FDIC  will  provide 
the  applicant  with  written  notification 
of  the  final  action  as  soon  as  the 
decision  is  rendered. 

(f)  Delegation  of  authority.  (1)  Except 
as  provided  in  paragraph  (f){2)  of  this 
section,  authority  is  delegated  to  the 
Director  and  Deputy  Director  (DOS)  and. 
where  confirmed  in  writing  by  the 
Director,  to  an  associate  director  and  the 
appropriate  regional  director  and 


deputy  regional  director,  to  approve  or 
deny  requests  for  extensions  of  time 
within  which  to  perform  acts  or  fulfill 
conditions  required  by  a  prior  FDIC 
action  on  a  filing  of  the  insured 
depository'  institution. 

(2)  Limits  on  exercise  of  delegated 
authority,  (i)  An  extension  of  time  may 
not  exceed  one  year;  however,  more 
than  one  extension  may  be  granted 
regarding  a  particular  filing. 

(ii)  Notwithstanding  the  delegations 
in  paragraph  (f)(1)  of  this  section,  no 
delegate  shall  have  the  authority  to  denv 
an  extension  of  time  request  unless  that 
delegate  has  the  authority  under  this 
part  to  deny  the  original  filing  upon 
which  the  extension  of  time  is 
predicated. 

Subpart  N — Enforcement  Delegations 
§503.260    Scope. 

This  subpart  contains  delegations  of 
authority  relating  to  the  initiation, 
prosecution,  and  settlement  of 
administrative  enforcement  actions 
under  the  FDI  Act  and  other  laws  and 
regulations  enforced  by  the  FDIC. 
including  investigations  and  subpoenas. 

§  303.261     Issuance  of  notification  to 
primary  regulator  under  section  8(a)  of  the 
FDI  Act(12U.S.C.  1818(a)). 

(a)  Book  capital  less  than  2  percent. 
Authority  is  delegated  to  the  Director 
and  Deputy  Director  (DOS),  and  where 
confirmed  in  writing  by  the  Director,  to 
an  associate  director  and  to  the 
appropriate  regional  director  and 
deputy  regional  director,  to  issue 
notifications  to  primary  regulator  when 
the  respondent  depository  institutions 
book  capital  is  less  than  2  percent  of 
total  assets;  provided  that  authority  mav 
not  be  delegated  to  the  regional  director 
or  deputy  regional  director  whenever 
the  respondent  depository  institution 
has  issued  any  mandatory-  convertible 
debt  or  any  form  of  Tier  2  capital  (such 
as  limited  life  preferred  stock, 
subordinated  notes  and  debentures). 

(b)  Tier  1  capital  less  than  2  percent. 
Authority  is  delegated  to  the  Director 
and  Deputy  Director  (DOS)  and.  where 
confirmed  in  writing  by  the  Director,  to 
an  associate  director,  to  issue 
notifications  to  primar>'  regulator  when 
the  respondent  depository  institution's 
adjusted  Tier  1  capital  is  less  than  2 
percent  of  adjusted  part  325  total  assets 
as  defined  in  §  303.2(b). 

(c)  Legal  concurrence.  The  authority 
delegated  under  this  section  shall  be 
exercised  only  upon  concurrent 
certification  by  the  General  Counsel  or. 
where  confirmed  in  wTiting  by  the 
General  Counsel,  by  his  or  her  designee, 
or.  in  cases  where  a  regional  director  or 


deputy  regional  director  issues 
notifications  to  primary  regulator,  bv  the 
appropriate  regional  counsel,  that  the 
allegations  contained  in  the  findings  of 
violations  of  law  or  regulation  and/or 
unsafe  or  unsound  practices  and'or 
unsafe  or  unsound  condition,  if  proven, 
constitute  a  basis  for  the  issuance  of  a 
notification  to  primary  regulator 
pursuant  to  section  8(a)  of  the  FDI  Act 
(12  U.S.C.  1818(a)). 

§  303.262     Issuance  of  notice  of  intention  to 
terminate  insured  status  under  section  8(a) 
of  the  FDI  Act  (12  U.S.C.  1818(a)). 

(a)  General.  .Authority  is  delegated  to 
the  Director  and  Deputy  Director  (DOS), 
and  where  confirmed  in  writing  by  the 
Director,  to  an  associate  director,  to 
issue  notices  of  intent  to  terminate 
insured  status  when  the  respondent 
depositor)-  institution  has  failed  to 
correct  any  violations  of  law  or 
regulation  and/or  unsafe  or  unsound 
practices  and/or  unsafe  or  unsound 
condition  as  specified  in  the  relevant 
notification  to  primary  regulator 

(b)  Legal  concurrence.  The  authority 
delegated  under  this  section  shall  be 
e,\ercised  only  upon  concurrent 
certification  by  the  General  Counsel  or, 
where  confirmed  in  writing  by  the 
General  Counsel,  by  his  or  her  designee, 
that  the  allegations  contained  in  the 
findings  in  the  notice  of  intention  to 
terminate  insured  status  of  violations  of 
law  or  regulation  and/or  unsafe  or 
unsound  practices  and/or  unsafe  or 
unsound  condition,  if  proven,  constitute 
a  basis  for  termination  of  the  insured 
status  of  the  respondent  depository 
institution  pursuant  to  section  8(a)  of 
the  FDI  Act  (12  L'  S.C   1818(a)). 

§  303.263    Cease-and-desist  actions  under 
section  8(b)  of  the  FDI  Act  (12  U.S.C. 
1818(b)). 

(a)  General.  .Authority  is  delegated  to 
the  Director  and  Deputy  Director  (DOS), 
to  the  Director  and  Deputy  Director 
(DCA).  and  where  confirmed  in  writing 
by  the  appropriate  Director,  to  an 
associate  director  and  to  the  appropriate 
regional  director  and  deputy  regional 
director  to  issue: 

(1)  Notices  of  charges;  and 

(2)  Cease-and-desist  orders  (with  or 
without  a  prior  notice  of  charges)  where 
the  respondent  depository'  institution  or 
individual  respondent  consents  to  the 
issuance  of  the  cease-and-desist  order 
prior  to  the  filing  by  an  administrative 
law  judge  of  proposed  findings  of  fact, 
conclusions  of  law  and  recommended 
decision  with  the  Executive  Secretary  of 
the  FDIC. 

(b)  Joint  DOS-DCA  action.  The 
Director  (DOS)  and  the  Director  {DCA) 
may  i.ssue  a  joint  notice  of  charges  or 
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cease-and-desist  order  under  this 
section,  where  such  notice  or  order 
addresses  both  safety  and  soundness 
and  consumer  compliance  matters.  A 
joint  notice  or  order  will  require  the 
signatures  of  both  Directors  or  their 
Deputy  Directors  or  associate  directors, 
appropriate  regional  directors  or  deputy 
regional  directors. 

(c)  Legal  concurrence.  The  authority 
delegated  under  this  section  shall  be 
exercised  only  upon  concurrent 
certification  by  the  General  Coimsel  or, 
where  confirmed  in  writing  by  the 
General  Counsel,  by  his  or  her  designee, 
or,  in  cases  where  a  regional  director  or 
deputy  regional  director  issues  the 
notice  of  charges  or  the  stipulated  cease- 
and-desist  order,  by  the  appropriate 
regional  counsel,  that  the  allegations 
contained  in  the  notice  of  charges,  if 
proven,  constitute  a  basis  for  the 
issuance  of  a  section  8(b)  order,  or  that 
the  stipulated  cease-and-desist  order  is 
authorized  under  section  8(b)  of  the  FDI 
Act,  and,  upon  its  effective  date,  shall 
be  a  cease-and-desist  order  which  has 
become  final  for  purposes  of 
enforcement  pursuant  to  the  FDI  Act. 

§  303.264    Temporary  cease-and-desist 
orders  under  section  8(c)  of  the  FDI  Act  (12 
U.S.C.  1818(c)). 

(a)  General.  .Authority  is  delegated  to 
the  Director  and  Deputy  Director  (DOS) 
and  to  the  Director  and  Deputy  Director 
(DCA),  and  where  confirmed  in  writing 
by  the  appropriate  Director,  to  an 
associate  director,  to  issue  temporary 
cease-and-desist  orders. 

(b)  foint  DOS-DCA  action.  The 
Director  (DOS)  and  the  Director  (DCA) 
may  issue  a  joint  temporary  cease-and- 
desist  order  where  such  order  addresses 
both  safety  and  soundness  and 
consumer  compliance  matters.  A  joint 
notice  or  order  will  require  the 
signatures  of  both  Directors  or  their 
Deputy  Directors  or  associate  directors. 

(c)  Legal  concurrence.  The  authority 
delegated  under  this  section  shall  be 
exercised  only  upon  concurrent 
certification  by  the  General  Counsel  or. 
where  confirmed  in  writing  by  the 
General  Counsel,  by  his  or  her  designee, 
that  the  action  is  not  inconsistent  with 
section  8(c)  of  the  FDI  Act  (12  U.S.C. 
1818(c))  and  the  temporary  cease-and- 
desist  order  is  enforceable  in  a  United 
States  District  Court. 

§  303.265    Removal  and  prohibition  actions 
under  section  8(e)  of  the  FDI  Act  (12  U.S.C. 
1818(e)). 

(a)  General.  Authority  is  delegated  to 
the  Director  and  Deputy  Director  (DOS) 
or  the  Director  and  Deputy  Director 
(DCA)  and.  where  confirmed  in  writing 
by  the  appropriate  Director,  to  an 
associate  director,  to  issue: 


(1)  Notices  of  intention  to  remove  an 
institution-affiliated  party  from  office  or 
to  prohibit  an  institution-affiliated  party 
from  further  participation  in  the 
conduct  of  the  affairs  of  an  insured 
depository  institution  pursuant  to 
sections  8'(e)  (1)  and  (2)  of  the  FDI  Act 
(12  U.S.C.  1818(e)  (1)  and  (2)).  and 
temporary  orders  of  suspension 
pursuant  to  section  8(e)(3)  of  the  FDI 
Act  (12  U.S.C.  1818(e)(3));  and 

(2)  Orders  of  removal,  suspension  or 
prohibition  from  participation  in  the 
conduct  of  the  affairs  of  an  insured 
depository  institution  where  the 
institution-affiliated  party  consents  to 
the  issuance  of  such  orders  prior  to  the 
filing  by  an  administrative  law  judge  of 
proposed  findings  of  fact,  conclusions  of 
law  and  a  recommended  decision  with 
the  Executive  Secretary  of  the  FDIC. 

(b)  foint  DOS-DCA  action.  The 
Director  (DOS)  and  the  Director  (DCA) 
may  issue  joint  notices  and  orders 
pursuant  to  this  section  where  such 
notice  or  order  addresses  both  safety 
and  soundness  and  consumer 
compliance  matters.  A  joint  notice  or 
order  will  require  the  signatures  of  both 
directors  or  their  deputy  directors  or 
associate  directors. 

(c)  Legal  concurrence.  The  authority 
delegated  under  this  section  shall  be 
exercised  only  upon  concurrent 
certification  by  the  General  Counsel  or, 
where  confirmed  in  writing  by  the 
General  Counsel,  by  his  or  her  designee, 
that  the  allegations  contained  in  the 
notice  of  intent,  if  proven,  constitute  a 
basis  for  the  issuance  of  a  notice  of 
intent  pursuant  to  section  8(e)  of  the  FDI 
Act,  or  that  the  stipulated  section  8(e) 
order  is  not  inconsistent  with  section 
8(e)  of  the  FDI  Act.  and,  upon  issuance, 
shall  be  an  order  which  has  become 
final  for  purposes  of  enforcement 
pursuant  to  the  FDI  Act. 

§  303.266  Suspension  and  removal  action 
under  section  8(g)  of  the  FDI  Act  (12  U.S.C. 
1818(g)). 

(a)  General.  Authority  is  delegated  to 
the  Director  and  Deputy  Director  (DOS), 
to  the  Director  and  Deputy  Director 
(DCA),  and  where  confirmed  in  writing 
by  the  appropriate  Director,  to  an 
associate  director,  to  issue  orders  of 
suspension  or  prohibition  to  an 
institution-affihated  party  who  is 
charged  in  any  information,  indictment, 
or  complaint,  or  who  is  convicted  of  or 
enters  a  pretrial  diversion  or  similar 
program,  as  to  any  criminal  offense 
cited  in  or  covered  by  section  8(g)  of  the 
FDI  Act,  when  such  institution-affiliated 
party  consents  to  the  suspension  or 
prohibition. 

(b)  Delegation  of  authority  where 
suspension  or  prohibition  mandated. 


Authority  is  delegated  to  the  Director 
and  Deputy  Director  (DOS),  to  the 
Director  and  Deputy  Director  (DCA), 
and  where  confirmed  in  writing  by  the 
appropriate  Director,  to  an  associate 
director,  to  issue  orders  of  suspension 
and  prohibition  to  any  institution- 
affiliated  party  who  is  charged  in  any 
information,  indictment,  or  complaint, 
or  who  is  convicted  or  enters  a  pretrial 
diversion  or  similar  program,  as  to  any 
criminal  offense  involving  mandatory 
suspension  or  prohibition  under 
sections  8(g)(1)  (A)(ii)  and  (C)(ii)  of  the 
FDI  Act  (12  U.S.C.  1818(g)(1)  (A)(ii)  and 
(C)(ii)).  whether  or  not  such  institution- 
affiliated  party  consents  to  the 
suspension  or  prohibition. 

(c)  Joint  DOS-DCA  action.  The 
Director  (DOS)  and  the  Director  (DCA) 
may  issue  joint  orders  pursuant  to  this 
section  where  such  order  addresses  both 
safety  and  soundness  and  consumer 
compliance  matters.  A  joint  order  will 
require  the  signatures  of  both  Directors 
or  their  Deputy  Directors  or  associate 
directors. 

(d)  Legal  concurrence.  The  authority 
delegated  under  this  section  shall  be 
exercised  only  upon  concurrent 
certification  by  the  General  Counsel  or, 
where  confirmed  in  writing  by  the 
General  Counsel,  by  his  or  her  designee, 
that  the  action  taken  is  not  inconsistent 
with  section  8(g)  of  the  FDI  Act  (12 
U.S.C.  1818(g))  and  the  order  is 
enforceable  in  a  United  States  District 
Court  pursuant  to  sections  8(i)  and  8(j) 
of  the  FDI  Act  (12  U.S.C.  1818  (i)  and 
(j)). 

§  303.267    Termination  of  insured  status 
under  section  8(p)  of  the  FDI  Act  (12  U.S.C. 
1818(p)). 

(a)  General.  Authority  is  delegated  to 
the  Executive  Secretary  to  issue  consent 
orders  terminating  the  insured  status  of 
insured  depository  institutions  that 
have  ceased  to  engage  in  the  business  of 
receiving  deposits  other  than  trust  funds 
pursuant  to  section  8(p)  of  the  FDI  Act 
(12  U.S.C.  1818(p)). 

fb)  DOS  and  legal  concurrence.  The 
authority  delegated  under  this  section 
shall  be  exercised  only  upon  the 
recommendation  and  concurrence  of  the 
Director  or  Deputy  Director  (DOS)  and, 
when  confirmed  in  writing  by  the 
Director,  an  associate  director,  and  upon 
the  certification  of  the  General  Counsel 
and,  where  confirmed  in  writing  by  the 
General  Counsel,  by  his  or  her  designee, 
that  the  action  taken  is  not  inconsistent 
with  section  8(p)  of  the  FDI  Act  (12 
U.S.C.  1818(p)). 
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§303.268    Termination  of  insured  status 
under  section  8(q)  of  the  FDI  Act  (12  U.S.C. 
1818(q)). 

(a)  General.  Authority  is  delegated  to 
the  Executive  Secretary  to  issue  consent 
orders  terminating  the  insured  status  of 
an  insured  depository  institution  where 
the  liabilities  of  the  insured  institution 
for  deposits  shall  have  been  assumed  by 
another  insured  depository  institution 
or  depository  institutions,  whether  by 
way  of  merger,  consolidation,  or  other 
statutory  assumption,  or  pursuant  to 
contract,  pursuant  to  section  8(q)  of  the 
FDI  Act  (12  U.S.C.  1818(q)). 

(b)  DOS  and  legal  concurrence.  The 
authority  delegated  under  this  section 
shall  be  exercised  only  upon  the 
recommendation  and  concurrence  of  the 
Director  or  Deputy  Director  (DOS)  or, 
when  confirmed  in  writing  by  the 
Director,  an  associate  director,  and  upon 
the  certification  of  the  General  Counsel 
or.  where  confirmed  in  writing  by  the 
General  Counsel,  by  his  or  her  designee, 
that  the  action  taken  is  not  inconsistent 
with  section  8(q)  of  the  FDI  Act  (12 
U.S.C.  1818(q)). 

§303.269    Civil  money  penalties. 

(a)  General.  Authority  is  delegated  to 
the  Director  and  Deputy  Director  (DOS), 
to  the  Director  and  Deputy  Director 
(DCA),  and  where  confirmed  in  writing 
by  the  appropriate  Director,  to  an 
associate  director,  to  issue: 

(1)  Notice  of  assessment  of  civil 
money  penalties;  and 

(2)  Final  orders  to  pay  (with  or 
without  a  prior  notice  of  assessment  of 
civil  money  penalty)  where  the  insured 
depository  institution  or  institution- 
affiliated  party  consents  to  the  issuance 
of  the  order  to  pay  and  waives,  as 
applicable,  receipt  of  a  notice  of 
assessment  of  civil  money  penalty  and 
the  right  to  an  administrative  hearing. 

(b)  Legal  concurrence.  The  authority 
delegated  under  paragraph  (a)  of  this 
section  shall  be  exercised  only  upon 
concurrent  certification  by  the  General 
Counsel  or.  where  confirmed  in  writing 
by  the  General  Counsel,  by  his  or  her 
designee,  that  the  allegations  contained 
in  the  notice  of  assessment,  if  proven, 
constitute  a  basis  for  assessment  of  civil 
money  penahies.  or  that  the  stipulated 
final  order  to  pay  is  authorized  under 
the  FDI  Act,  and  upon  its  effective  date, 
shall  be  an  order  to  pay  which  has 
become  final  for  purposes  of 
enforcement  pursuant  to  the  FDI  Act. 

(c)  Joint  DOS-DCA  action.  The 
Director  (DOS)  and  the  Director  (DCA) 
may  issue  joint  notices  pursuant  to 
paragraph  (a)  of  this  section  where  such 
notice  addresses  both  safety  and 
soundness  and  consumer  compliance 
matters.  A  joint  notice  will  require  the 
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signatures  of  both  Directors  or  their 
Deputy  Directors  or  associate  directors. 

(d)  Prosecution  of  civil  money  penalty 
actions  and  collection  of  civil  rnonev 
penalties.  Authority  is  delegated  to  the 
General  Counsel  or,  where  confirmed  in 
writing,  to  his  or  her  designee,  to 
prosecute  administrative  civil  money 
penalty  actions  and  to  collect  civil 
money  penalties  under  this  section. 

§  303.270    Notices  of  assessment  under 
section  5(e)  of  ttie  FDI  Act  (12  U.S.C. 
1815(e)). 

(a)  General.  Authority  is  delegated  to 
the  Director  and  Deputy  Director  (DOS), 
and  where  confirmed  in  writing  by  the 
Director,  to  an  associate  director,  to 
issue  notices  of  assessment  of  liability  to 
commonly  controlled  insured 
depository  institutions  for  the  estimated 
amount  of  loss  to  the  deposit  insurance 
funds. 

(b)  Legal  concurrence.  The  authority 
delegated  under  this  section  shall  be 
exercised  only  upon  concurrent 
certification  by  the  General  Counsel  or. 
where  confirmed  in  writing  by  the 
General  Counsel,  by  his  or  her  designee, 
that  the  action  taken  is  not  inconsistent 
with  section  5(e)  of  the  FDI  Act  (12 
U.S.C.  1815(e)). 

§  303.271     Prompt  corrective  action 
directives  and  capital  plans  under  section 
38  of  the  FDI  Act  (12  U.S.C.  1831o)  and  part 
325  of  this  chapter. 

(a)  General — notices,  directives  and 
orders.  Authority  is  delegated  to  the 
Director  and  Deputy  Director  (DOS),  and 
where  confirmed  in  writing  by  the 
Director,  to  an  associate  director,  and  to 
the  appropriate  regional  director  and 
deputy  regional  director,  to  accept, 
reject,  require  new  or  revised  capital 
restoration  plans,  or  make  anv  other 
determinations  with  respect  to  the 
implementation  of  capital  restoration 
plans  and,  in  accordance  with  subpart  Q 
of  part  308  of  this  chapter,  to  issue: 

(1)  Notices  of  intent  to  issue  capital 
directives; 

(2)  Directives  to  insured  state 
nonmember  banks  that  fail  to  maintain 
capital  in  accordance  with  the 
requirements  contained  in  part  325  of 
this  chapter; 

(3)  Notices  of  intent  to  issue  prompt 
corrective  action  directives,  except 
directives  issued  pursuant  to  section 
38(f)(2)(F)(ii)  of  the  FDI  Act  (12  U.S.C. 
1831(f)(2)(F)(ii)); 

(4)  Directives  to  insured  depository 
institutions  pursuant  to  section  38  of  the 
FDI  Act  (12  U.S.C.  18310),  with  or 
without  the  consent  of  the  respondent 
bank  to  the  issuance  of  the  directive, 
except  directives  issued  pursuant  to 
section  38(f){2)(F)(ii)  of  the  FDI  Act  (12 
U.S.C.  1831o(fl(2)(F)(ii)); 


(5)  Directives  to  insured  depository 
institutions  requiring  immediate  action 
or  imposing  proscriptions  pursuant  to 
section  38  of  the  FDI  Act  (12  U.S.C. 
1831o)  and  part  325  of  this  chapter,  and 
in  accordance  with  the  requirements 
contained  in  §  308.201(aj(2)  of  this 
chapter: 

(6)  Notices  of  intent  to  reciassifv 
insured  banks  pursuant  to  §§  325  103(d) 
and  308.202  of  this  chapter: 

(7)  Directives  to  reclassify  insured 
banks  pursuant  to  §§  325.103(d)  and 
308.202  of  this  chapter  with  the  consent 
of  the  respondent  bank  to  the  issuance 
of  the  directive:  and 

(8)  Orders  on  request  for  informal 
hearings  to  reconsider  reclassifications 
and  designate  the  presiding  office;  at 
the  heanng  pursuant  to  §  308.202  of  this 
chapter. 

(b)  S'otices — dismissal  of  director  and 
officer.  Authority  is  delegated  to  the 
Director  and  Deputy  Director  (DOS)  and, 
where  confirmed  in  writing  bv  the 
Director,  to  an  associate  director,  to: 

(1)  Issue  notices  of  intent  to  issue  a 
prompt  corrective  action  directive 
ordering  the  dismissal  from  office  of  a 
director  or  senior  executive  officer 
pursuant  to  section  38(f}(2)(F)(ii)  of  the 
FDI  Act  (12  U.S.C.  1831o(f)(2)(F)(ii))  and 
in  accordance  with  the  requirements 
contained  in  §  308.203  of  this  chapter; 

(2)  Issue  directives  ordering  the 
dismissal  from  office  of  a  director  or 
senior  executive  officer  pursuant  to 
section  38(f)(2)(F)(ii)  of  the  FDI  Act  (12 
U.S.C.  1831o(f)(2)(F)(ii));and 

(3)  Issue  orders  of  dismissal  from 
office  of  a  director  or  senior  executive 
officer  pursuant  to  section  38(f)(2)(F)(ii) 
of  the  FDI  Act  (12  U.S.C. 
1831o(f)(2)(F)(ii})  where  the  individual 
consents  to  the  issuance  of  such  order 
prior  to  the  filing  of  a  recommendation 
by  the  presiding  officer  with  the  FDIC. 

(c)  Reclassification  of  mstitution  other 
than  on  basis  of  capital.  Authority  is 
delegated  to  the  Director  and  Deputy 
Director  (DOS),  and  where  confirmed  in 
WTiting  by  the  Director,  to  an  associate 
director,  to: 

(1)  Act  on  recommended  decisions  of 
presiding  officers  pursuant  to  a  request 
for  reconsideration  of  a  reclassification 
in  accordance  with  the  requirements 
contained  in  §  308.202  of  this  chapter; 
and 

(2)  Act  on  requests  for  rescission  of  a 
reclassification. 

(d)  Appeals  of  immediately  effective 
PCA  directives  Authority  is  delegated  to 
the  Director  and  Deputy  Director  (DOS), 
and  where  confirmed  in  writing  bv  the 
Director,  to  an  associate  director,  to  act 
on  appeals  from  immediately  effective 
directives  issued  pursuant  to  section  38 


44748 


Federal 


Register/ Vol. 


63.  No.  161 /Thursday.  August  20.  1998 /Rules  and  Regulations 


of  the  FDI  Act  (12  U.S.C.  1831o)  and 
§308.201  of  this  chapter. 

(e)  Informal  hearings.  Authority  is 
delegated  to  the  Executive  Secretary  of 
the  FDIC  to  issue  orders  for  informal 
hearings  and  designate  presiding 
officers  on  directives  issued  pursuant  to 
section  38(f)(2)(F)(ii)  of  the  FDI  Act  (12 
U.S.C.  1831o(f)(2)(F)(ii)). 

(f)  Legal  concurrence  The  authority 
delegated  under  this  section  shall  be 
exercised  only  upon  the  concurrent 
certification  by  the  General  Counsel  or. 
where  confirmed  in  writing  by  the 
General  Counsel,  by  his  or  her  designee. 
or.  in  cases  where  a  regional  director  or 
deputy  regional  director  issues  a  notice, 
directive,  or  order,  bv  the  appropriate 
regional  counsel,  that  the  action  taken  is 
not  inconsistent  with  section  38  of  the 
FDI  Act  (12  U.S.C.  1831o)  and  part  325 
of  this  chapter. 

§  303.272    Investigations  under  section 
10(c)  of  the  FDI  Act  (12  U.S.C.  1820(c)). 

(a)  Authority  of  division  directors. 
Authority  is  delegated  to  the  Director 
and  Deputy  Director  (DOS),  to  the 
.Director  and  Deputy  Director  (DCA).  to 
the  Director  and  Deputy  Director  of  the 
Division  of  Resolutions  and 
Receiverships,  and  where  confirmed  in 
writing  by  the  appropriate  Director,  to 
an  associate  director,  and  to  the 
appropriate  regional  director  and 
deputy  regional  director,  to  issue  an 
order  of  investigation  pursuant  to 
section  10(c)  of  the  FDI  Act  (12  U.S.C. 
1820(c))  and  subpart  K  of  part  308  of 
this  chapter. 

(b)  Authority  of  General  Counsel. 
Authority  is  delegated  to  the  General 
Counsel,  and  where  confirmed  in 
writing  by  the  Ckmeral  Counsel,  to  his 
or  her  designee,  to  issue  an  order  of 
investigation  pursuant  to  sections  8 
through  13  of  the  FDI  Act  (12  U.S.C. 
1818-1823).  as  appropriate,  and  subpart 
K  of  part  308  of  this  chapter. 

(c)  Concurrence  in  certain  situations. 
In  issuing  an  order  of  investigation  that 
pertains  to  an  open  insured  depository 
institution  or  an  institution  making 
application  to  become  an  insured 
depository  institution,  or  a  post- 
conserv'atorship  or  post-receivership 
order  of  investigation,  the  authority 
delegated  under  this  section  shall  be 
exercised  only  upon  the  concurrent 
execution  of  the  order  of  in\estigation 
by  the  Director  or  Deputy  Director 
(DOS),  or  the  Director  or  Deputy 
Director  (DCA).  or  the  Director  or 
Deputy  Director  of  the  Division  of 
Resolutions  and  Receiverships,  their 
respective  associate  directors,  and  the 
General  Counsel  or  his  or  her  designee. 
In  the  case  of  a  joint  o^der  of 
investigation,  such  authority  shall  be 


exercised  onlv  upon  the  concurrent 
execution  of  the  order  of  investigation 
by  both  Directors  or  Deputy  Directors,  or 
their  associate  directors,  and  upon  the 
certification  and  execution  of  the  order 
bv  the  General  Counsel  or  his  or  her 
designee. 

§303.273    Unilateral  settlement  offers. 

(a)  General.  Authority  is  delegated  to 
the  Director  and  Deputy  Director  (DOS), 
to  the  Director  and  Deputy  Director 
(DCA),  and  where  confirmed  in  writing 
bv  the  appropriate  Director,  to  an 
associate  director,  to  accept,  deny  or 
enter  into  negotiations  for  or  regarding 
settlement  and  settlement  offers  with 
insured  depository  institutions,  or  with 
an  institution-affiliated  party,  pertaining 
to  or  arising  in  connection  with  a 
proceeding  under  part  308  of  this 
chapter.  In  cases  where  a  proceeding 
under  part  308  of  this  chapter  was 
issued  jointly  by  DOS  and  DCA.  both 
Directors  or  Deputy  Directors,  or  their 
associate  directors,  must  agree  to  accept, 
deny  or  enter  into  negotiations 
regarding  settlement  and  settlement 
offers  with  insured  depository 
institutions  or  with  an  institution- 
affiliated  party. 

(b)  Legal  concurrence.  The  authority 
delegated  under  this  section  shall  be 
exercised  only  upon  concurrent 
certification  by  the  General  Counsel  or. 
where  confirmed  in  writing  by  the 
General  Counsel,  by  his  or  her  designee, 
that  the  action  taken  is  not  inconsistent 
with  the  FDI  Act. 

§  303.274    Acceptance  of  written 
agreements. 

(a)  Written  agreements  under  section 
8(a)  of  the  FDI  Act.  Authority  is 
delegated  to  the  Director  and  Deputy 
Director  (DOS),  and  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director,  to  accept  or  enter  into  any 
written  agreements  with  insured 
depository  institutions,  or  any 
institution-affiliated  party  pertaining  to 
any  matter  which  may  be  addressed  by 
the  FDIC  pursuant  to  section  8(a)  of  the 
FDI  Act  (12  U.S.C.  1818(a)). 

(b)  Written  agreements  in  lieu  of 
cease-and-desist  orders.  Authority  is 
delegated  to  the  Director  and  Deputy 
Director  (DOS)  and  to  the  Director  and 
Deputy  Director  (DCA),  and  where 
confirmed  in  writing  bv  the  appropriate 
Director,  to  an  associate  director,  to 
accept  or  enter  into  any  written 
agreements  with  insured  depository 
institutions,  or  any  institution-affiliated 
party  pertaining  to  any  safety  and 
soundness  or  consumer  compliance 
matter  which  may  be  addressed  by  the 
FDIC  pursuant  to  section  8(b)  of  the  FDI 
Act  (12  U.S.C.  1818(b))  or  any  other 


provision  of  the  FDI  Act  which 
addresses  safety  and  soundness  or 
consumer  compliance  matters.  In  cases 
which  would  address  both  safety  and 
soundness  and  consumer  compliance 
matters,  the  Directors,  or  their 
designees,  may  accept  or  enter  into  joint 
written  agreements  with  insured 
depository  institutions  or  any 
institution-affiliated  party. 

(c)  Written  agreements  as  condition 
attendant  to  FDIC  filings  contained  in 
this  part.  Authority  is  delegated  to  the 
Director  and  Deputy  Director  (DOS),  and 
to  the  Director  and  Deputy  Director 
(DCA),  as  appropriate,  and,  where 
confirmed  in  writing  by  the  appropriate 
Director,  to  an  associate  director,  and  to 
the  appropriate  regional  director  and 
deputy  regional  director,  to  accept  or 
enter  into  any  written  agreements  with 
any  insured  depository  institution,  any 
institution-affiliated  party  or  any  other 
petitioner  which  contains  conditions 
precedent  to  the  FDIC's  non-objection  to 
a  filing  pursuant  to  this  part.  A  written 
agreement  under  this  paragraph  (c)  shall 
not  affect  an  institution's  rating  for 
prompt  corrective  action  purposes, 
unless  the  written  agreement  expressly 
provides  to  the  contrary. 

(d)  Legal  concurrence.  The  authority 
delegated  under  this  section  shall  be 
exercised  only  upon  concurrent 
certification  by  the  General  Counsel  or, 
where  confirmed  in  writing  by  the 
General  Counsel,  by  his  or  her  designee, 
that  the  action  taken  is  not  inconsistent 
with  the  FDI  Act. 

§303.275    Modifications  and  terminations 
of  enforcement  actions  and  orders. 

(a)  Termination  of  section  8(a)  (12 
U.S.C.  1818(a))  orders  and  agreements. 
Authority  is  delegated  to  the  Director 
and  Deputy  Director  (DOS)  and,  where 
confirmed  in  writing  by  the  Director,  to 
an  associate  director,  and  to  the 
appropriate  regional  director  and 
deputy  regional  director,  to  terminate 
outstanding  section  8(a)  orders  and 
agreements  and  to  terminate  actions  and 
agreements  which  are  pending  pursuant 
to  section  8(a)  of  the  FDI  Act  when  the 
depository  institution  is  closed  by  a 
federal  or  state  authority  or  merges  into 
another  institution. 

(b)  Termination  of  section  8(al  (12 
U.S.C.  1818(a))  notification  to  primary 
regulator  issued  by  Board  of  Directors. 
Authority  is  delegated  to  the  Director 
and  Deputy  Director  (DOS),  and  where 
confirmed  in  writing  by  the  Director,  to 
an  associate  director,  and  to  the 
appropriate  regional  director  and 
deputy  regional  director,  to  terminate 
notifications  to  primary  regulator  issued 
by  the  Board  of  Directors  pursuant  to 
section  8(a)  of  the  FDI  Act  where  the 
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respondent  depository  institution  is  in 
material  compliance  with  such 
notification  or  for  good  cause  shown. 

(c)  Termination  of  section  8(aj  (12 
U.S.C.  18ia(a))  notice  of  intent  to 
terminate  insured  status.  In  cases  where 
the  Board  of  Directors  has  issued  a 
notice  of  intent  to  terminate  insured 
status  pursuant  to  section  8(a)  of  the  FDI 
Act,  authority  is  delegated  to  the 
Director  and  Deputy  Director  (DOS)  and, 
where  confirmed  in  writing  by  the 
Director,  to  an  associate  director,  and  to 
the  appropriate  regional  director  and 
deputy  regional  director,  to  terminate 
the  actions  pending  pursuant  to  such 
notice  of  intent  to  terminate  insured 
status  where  the  respondent  depository 
institution  is  in  material  compliance 
with  the  applicable  notification  to 
primary  regulator  or  for  good  cause 
shown. 

(d)  Sections  8(b)  and  8(c)(12  U.S.C. 
1818(b)  and  (c))  actions  and  orders.  (1) 
Authority  is  delegated  to  the  Director 
and  Deputy  Director  (DOS)  and  to  the 
Director  and  Deputy  Director  (DCA),  as 
appropriate  and,  where  confirmed  in 
writing  by  the  appropriate  Director,  to 
an  associate  director,  and  to  the 
appropriate  regional  director  and 
deputy  regional  director,  to  terminate 
outstanding  section  8(b)  and  section  8(c) 
orders  and  agreements  and  to  terminate 
actions  and  agreements  which  are 
pending  pursuant  to  sections  8(b)  and 
8(c)  of  the  FDI  Act  when  the  depository 
institution  is  closed  by  a  federal  or  state 
authority  or  merges  into  another 
institution.  In  cases  where  a  joint  order 
was  issued  by  DOS  and  DCA,  both 
Directors,  or  their  Deputy  Directors  or 
associate  directors,  or  the  appropriate 
regional  directors  or  deputy  regional 
directors,  must  execute  the  order  of 
termination. 

(2)  Authority  is  delegated  to  the 
Director  and  Deputy  Director  (DOS)  and 
to  the  Director  and  Deputy  Director 
(DCA),  as  appropriate,  and  where 
confirmed  in  writing  by  the  appropriate 
Director,  to  an  associate  director,  and  to 
the  appropriate  regional  director  and 
deputy  regional  director,  to  terminate 
outstanding  section  8(b)  orders  issued 
by  the  Board  of  Directors  either  where 
material  compliance  with  the  section 
8(b)  order  has  been  achieved  by  the 
respondent  depository  institution  or 
individual  respondent  or  for  good  cause 
shown.  In  cases  where  an  order  issued 
by  the  Board  of  Directors  addresses  both 
safety  and  soundness  and  consumer 
compliance  matters,  both  Directors  or 
Deputy  Director,  or  the  designees  of  the 
Directors,  must  execute  the  order  of 
termination. 

(e)  Modification  and  termination  of 
section  8(e)  (12  U.S.C.  1818(e))  orders 


and  actions.  Authority  is  delegated  to 
the  Director  and  Deputy  Director  (DOS) 
and  the  Director  and  Deputy  Director 
(DCA),  as  appropriate,  and  whejre 
confirmed  in  writing  by  the  appropriate 
Director,  to  an  associate  director,  to 
modify  or  terminate  outstanding  section 
8(e)  orders  and  pending  actions  and  to 
grant  consent  under  section  8(e)(7)(B)  of 
the  Act  (12  U.S.C.  1818(e)(7)(B))  for  the 
modification  or  termination  of  an 
outstanding  section  8(e)  order  issued  by 
another  Federal  financial  institution 
regulatory  agency  where: 

(1)  The  respondent  has  demonstrated 
his  or  her  fitness  to  participate  in  any 
manner  in  the  conduct  of  the  affairs  of 
an  insured  depository'  institution:  and 

(2)  The  respondent  has  shown  that  his 
or  her  participation  would  not  pose  a 
risk  to  the  institution's  safety  and 
soundness;  and 

(3)  The  respondent  has  proven  that 
his  or  her  participation  would  not  erode 
public  confidence  in  the  institution. 

(f)  Modification  and  termination  of 
section  8(g)  (12  U.S.C.  18ia(gjj  orders 
and  actions.  Pursuant  to  section  8{j)  of 
the  FDI  Act  (12  U.S.C.  1818(j)). 
authority  is  delegated  to  the  Director 
and  Deputy  Director  (DOS)  and  the 
Director  and  Deputy  Director  (DCA).  as 
appropriate,  and  where  confirmed  in 
writing  by  the  appropriate  Director,  to 
an  associate  director,  to  approve 
requests  for  modifications  or 
terminations  of  section  8(g)  orders 
issued  by  either  the  Board  of  Directors 
or  under  delegated  authority. 

(g)  Other  matters  not  specificallv 
addressed.  For  all  outstanding  or 
pending  notices,  actions,  orders, 
directives  and  agreements  not 
specifically  addressed  in  this  subpart, 
the  delegations  of  authority  contained  in 
this  subpart  shall  include  the  authority 
to  modify  or  terminate  any  outstanding 
or  pending  notice,  order,  directive  or 
agreement  issued  pursuant  to  delegated 
authority,  as  may  be  appropriate. 

(h)  Termination  of  pending  actions — 
general.  Any  pending  enforcement 
action  may  be  dismissed  or  terminated 
by  the  Director  or  Deputy  Director  of 
DOS  or  DCA,  as  appropriate,  at  anv  time 
prior  to  the  commencement  of  a  hearing 
on  the  merits  by  an  administrative  law 
judge.  Once  a  hearing  on  the  merits  has 
been  convened  by  an  administrative  law- 
judge,  a  pending  enforcement  action 
may  be  dismissed  or  terminated  by 
stipulation  or  consent  of  the  affected 
parties  no  later  than  14  days  after  the 
administrative  law  judge  has  closed  the 
record  of  the  hearing.  Only  the  FDIC 
Board  of  Directors  may  terminate  or 
dismiss  an  enforcement  action  more 
than  14  days  after  the  record  has  been 
closed  by  an  administrative  law  judge. 


(i)  Legal  concurrence.  Any  dismissals, 
modifications  or  terminations  pursuant 
to  this  section  shall  be  exercised  only 
upon  concurrent  certification  bv  the 
General  Counsel  or.  where  confirmed  in 
writing  by  the  General  Counsel,  by  his 
or  her  designee,  or.  in  cases  where  a 
regional  director  or  deputy  regional 
director  acts  under  delegated  authority, 
by  the  appropriate  regional  counsel,  that 
the  action  taken  is  not  inconsistent  with 
the  FDI  Act. 

§  303.276    Enforcement  of  outstanding 
enforcement  orders. 

After  consultation  with  the  Director 
(DOS)  or  the  Director  (DCA).  or  a 
Deputy  Director  or  an  associate  director, 
or  the  appropriate  regional  director  or 
deputy  regional  director,  as  may  be 
appropriate,  the  General  Counsel  or 
designee  is  authorized  to  initiate  and 
prosecute  any  action  to  enforce  any 
effective  and  outstanding  order  or 
temporary  order  issued  under  12  U.S.C. 
1817.  1818,  1820.  1828.  1829.  18317. 
18310.  1972,  or  3909.  or  any  provision 
thereof,  in  the  appropriate  United  States 
District  Court. 

§  303.277    Compliance  plans  under  section 
39  of  the  FDI  Act  (12  U.S.C.  1831p-1) 
(standards  for  safety  and  soundness)  and 
part  308  of  this  chapter. 

(a)  Compliance  plans  Authority  is 
delegated  to  the  Director  and  Deputy 
Director  (DOS),  and  where  confirmed  in 
WTiting  by  the  Director,  to  an  associate 
director,  and  to  the  appropriate  regional 
director  and  deputy  regional  director,  to 
accept,  to  reject,  to  require  new  or 
revised  compliance  plans,  or  to  make 
any  other  determinations  with  respect  to 
the  implementation  of  compliance  plans 
pursuant  to  subpart  R  of  part  308  of  this 
chapter. 

fb)  Notices,  orders,  and  other  action. 
Authority  is  delegated  to  the  Director 
and  Deputy  Director  (DOS)  and,  where 
confirmed  in  WTiting  by  the  Director,  to 
an  associate  director,  to: 

(1)  Issue  notices  of  intent  to  issue  an 
order  requiring  the  bank  to  correct  a 
safety  and  soundness  deficiency  or  to 
take  or  refrain  from  taking  other  actions 
pursuant  to  section  39  of  the  FDI  Act  (12 
U.S.C.  1831p-l)  and  in  accordance  with 
the  requirements  contained  in 
§308.304(a)(l)  of  this  chapter: 

(2)  Issue  an  order  requiring  the  bank 
immediately  to  correct  a  safety  and 
soundness  deficiency  or  to  take  or 
refrain  from  taking  other  actions 
pursuant  to  section  39  of  the  FDI  Act  (12 
U.S.C.  1831p-l)  and  in  accordance  with 
the  requirements  contained  in 

§  308.304(a)(2)  of  this  chapter;  and 

(3)  Act  on  requests  for  modification  or 
rescission  of  an  order. 
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(c)  Lpi^al  concurrencp — compliance 
plans.  The  authority  ilelegated  under 
this  section  as  to  compliance  plans  shall 
be  exercised  only  upon  the  concurrent 
certification  by  the  General  Counsel  or, 
where  confirmed  in  writmg  by  the 
General  Counsel,  by  his  or  her  designee, 
or,  in  cases  where  a  regional  director  or 
deputy  regional  director  accepts,  rejects 
or  requires  new  or  revised  compliance 
plans  or  makes  any  other 
determinations  with  respect  to 
compliance  plans,  by  the  appropriate 
regional  counsel,  that  the  action  taken  is 
not  inconsistent  with  the  FDI  Act. 

(d)  Legal  concurrence — notices  and 
orders.  The  authority  delegated  under 
this  section  as  to  notices  and  orders 
shall  be  e.xercised  only  upon  the 
concurrent  certification  by  the  General 
Counsel  or.  where  confirmed  in  writing 
by  the  General  Counsel,  by  his  or  her 
designee  that  the  allegations  contained 
in  the  notice  of  intent,  if  proven, 
constitute  a  basis  for  the  issuance  of  a 
final  order  pursuant  to  section  39  of  the 
FDI  Act  or  that  the  issuance  of  a  final 
order  is  not  inconsistent  with  section  39 
of  the  FDI  Act  or  that  the  stipulated 
section  39  order  is  not  inconsistent  with 
section  39  of  the  FDI  Act  and  is  an  order 
which  has  become  final  for  purposes  of 
enforcement  pursuant  to  the  FDI  Act. 

§303.278    Enforcement  matters  where 
authority  is  not  delegated. 

Without  limiting  the  Board  of 
Directors'  authority,  the  Board  of 
Directors  has  retained  the  authority  to 
act  upon  the  following  enforcement 
matters: 

(a)  Notifications  to  primary  regulator 
under  section  8(a)  of  the  FDI  Act  (12 
U.S.C.  1818(a))  when  the  respondent 
bank's  book  capital  is  at  or  above  2 
percent  of  total  assets  and  adjusted  Tier 
1  capital  is  at  or  above  2  percent  of 
adjusted  part  325  total  assets  as  defined 
in  §  303.2(b): 

(b)  Orders  terminating  insured  status 
under  section  8(a)  of  the  FDI  Act  (12 
U.S.C.  1818(a)); 

(c)  Cease-and-desist  orders  under 
section  8(b)  of  the  FDI  Act  (12  U.S.C. 
1818(b))  when  the  respondent 
depository  institution  or  individual 
does  not  consent  to  the  issuance  of  such 
orders; 

(d)  Temporary  orders  of  suspension 
and  prohibition  under  section  8(e)  of  the 
FDI  Act  (12  U.S.C.  1818(e)); 

(e)  Orders  of  removal,  suspension  or 
prohibition  from  participation  in  the 
conduct  of  the  affairs  of  an  insured 
depository  institution  under  section  8(e) 
of  the  FDI  Act  (12  U.S.C.  1818(e))  when 
the  individual  does  not  consent  to  the 
issuance  of  such  orders; 


(f)  Orders  of  suspension  or 
prohibition  to  an  indicted  director, 
officer  or  person  participating  in  the 
conduct  «f  the  affairs  of  an  insured 
depository  institution  and  orders  of 
removal  or  prohibition  to  a  convicted 
director,  officer  or  person  participating 
in  the  conduct  of  the  affairs  of  an 
insured  depository  institution  under 
section  8(g)  of  the'pDI  Act  (12  U.S.C. 
1818(g))  when  such  director,  officer  or 
person  does  not  consent  to  the 
suspension  or  removal; 

(g)  Final  orders  to  pay  civil  money 
penalties  where  respondents  do  not 
consent  to  the  assessment  of  civil 
money  penalties  and  hearings  have  been 
held,' 

(h)  Denials  of  requests  for 
modifications  or  terminations  of  orders 
issued  pursuant  to  section  8(g)  of  the 
FDI  Act; 

(i)  Grants  or  denials  of  requests  for 
reinstatement  to  office,  whether  or  not 
an  informal  hearing  has  been  requested, 
pursuant  to  §  308.203  of  this  chapter; 
and 

(j)  Grants  or  denials  of  requests  for 
waivers  of  liability  of  commonly 
controlled  insured  depository 
institutions  as  to  assessments  under 
section  5(e)  of  the  FDI  Act  (12  U.S.C. 
1815(e)). 

PART  333— EXTENSION  OF 
CORPORATE  POWERS 

2.  The  authority  citation  for  part  333 
continues  to  read  as  follows; 

Authority:  12  U.S.C.  1816,  1818,  1819 
('Seventh".  ■'Eighth"  and  "Tenth"),  1828, 
1828(m).  1831p-l(c). 

3.  Section  333.4  is  amended  by 
adding  the  word  "and"  at  the  end  of 
paragraph  (d)(2),  by  removing  the  words 

";  and"  at  the  end  of  paragraph  (d)(3) 
and  adding  a  period  in  their  place,  by 
revising  the  last  sentence  of  paragraph 
(a),  removing  paragraphs  (b)  and  (d)(4), 
and  redesignating  paragraphs  (c),  (d),  (e) 
and  (fl  as  paragraphs  (b),  (c),  (d)  and  (e) 
respectively,  to  read  as  follows: 

§  333.4    Conversions  from  mutual  to  stock 
form. 

(a)'    '    *  As  provided  in  §303.162  of 
this  chapter,  the  Board  of  Directors  of 
the  FDIC  may  grant  a  waiver  in  writing 
from  any  requirement  of  this  section  for 
good  cause  shown. 


PART  337— UNSAFE  AND  UNSOUND 
BANKING  PRACTICES 

4.  The  authority  citation  for  part  337 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  37.5a(4).  .375b.  1816. 
1818(a),  1818(b).  1819,  1820(d)(l0).  182lf, 
1828[i)(2).  1831.  183lf-l. 


5.  Section  337.6  is  amended  by 
revising  paragraph  (a)(5)(iii),  adding  a 
sentence  at  the  end  of  paragraph  (c), 
removing  paragraphs  (d),  (e),  and  (f)  and 
redesignating  paragraphs  (g)  and  (h)  as 
paragraphs  (d)  and  (e),  respectively,  to 
read  as  follows: 

§  337.6    Brokered  deposits. 

(a)  *    *    * 

(5)  *    *    * 

(iii)  Notwithstanding  paragraph 
(a)(5)(ii)  of  this  section,  the  term  deposit 
broker  includes  any  insured  depository 
institution  that  is  not  well-capitalized, 
and  any  employee  of  any  such  insured 
depository  institution,  which  engages, 
directly  or  indirectly,  in  the  solicitation 
of  deposits  by  offering  rates  of  interest 
(with  respect  to  such  deposits)  which 
are  significantly  higher  than  the 
prevailing  rates  of  interest  on  deposits 
offered  by  other  insured  depository 
institutions  in  such  depository 
institution's  normal  market  area. 
***** 

(c)  *    '    *  For  filing  requirements, 
consult  12  CFR  303.243. 


PART  341— REGISTRATION  OF 
SECURITIES  TRANSFER  AGENTS 

6.  The  authority  citation  for  part  341 
continues  to  read  as  follows: 

Authority:  Sees.  2,  3.  17,  17A  and  23(a). 
Securities  Exchange  Act  of  1934,  as  amended 
(15  U.S.C.  78b.  78c,  78q.  78q-l  and  78w(a)). 

7.  Section  341.7  is  added  to  read  as 
follows: 

§  341 .7    Delegation  of  authority. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  authority  is  delegated 
to  the  Director  and  Deputy  Director 
(DOS)  and,  where  confirmed  in  writing 
by  the  Director,  to  an  associate  director 
and  the  appropriate  regional  director 
and  deputy  regional  director,  to  act  on 
disclosure  matters  under  and  pursuant 
to  sections  17  and  17A  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  "8). 

(b)  Authority  to  act  on  disclosure 
matters  is  retained  by  the  Board  of 
Directors  when  such  matters  involve 
exemption  from  registration 
requirements  pursuant  to  section 
17A(c)(l)  of  the  Securities  Exchange  Act 
of  1934  (15  U.S.C.  78q-l(c)(l)). 

PART  347— INTERNATIONAL 
BANKING 

8.  The  authority  to  citation  for  part 
347  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1813,  1815.  1817, 
1819.  1820.  1828,  3103,  3104,  3105.  3108; 
Title  IX,  Pub.  L.  98-181,  97  Stat.  1153. 
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Subpart  D  [Removed] 

9.  In  part  347,  subpart  D  is  removed. 

PART  35»— GOLDEN  PARACHUTE 
AND  INDEMNIFICATION  PAYMENTS 

10.  The  authority  citation  for  part  359 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1828(k). 

11.  Section  359.6  is  revised  to  read  as 
follows: 

§359.6    Filing  instructions. 

Requests  to  make  excess 
nondiscriminatory  severance  plan 
payments  pursuant  to  §  359.1(f)(2)(v) 
and  golden  parachute  payments 
permitted  by  §  359.4  shall  be  submitted 
in  writing  to  the  appropriate  regional 


director  (DOS).  For  filing  requirements, 
consult  12  CFR  303.244.  In  the  event 
that  the  consent  of  the  institution's 
primary  federal  regulator  is  required  in 
addition  to  that  of  the  FDIC,  the 
requesting  party  shall  submit  a  copv  of 
its  letter  to  the  FDIC  to  the  institution's 
primary  federal  regulator.  In  the  case  of 
national  banks,  such  written  requests 
shall  be  submitted  to  the  OCC.  In  the 
case  of  state  member  banks  and  bank 
holding  companies,  such  written 
requests  shall  be  submitted  to  the 
Federal  Reserve  district  bank  where  the 
institution  or  holding  company, 
respectively,  is  located.  In  the  case  of 
savings  associations  and  savings 
association  holding  companies,  such 
written  requests  shall  be  submitted  to 


the  OTS  regional  office  where  the 
institution  or  holding  companv, 
respectively,  is  located.  In  cases  where 
only  the  prior  consent  of  the 
institution's  priman,'  federal  regulator  is 
required  and  that  agency  is  not  the 
FDIC.  a  written  request  satisfying  the 
requirements  of  this  section  shall  be 
submitted  to  the  primary  federal 
regulator  as  described  in  this  section. 

By  order  of  the  Board  of  Directors 

Dated  at  Washington.  DC,  this  7th  dav  of 

luly.  1998, 

Federal  Deposit  Insurance  Corporation. 

James  LaPierre, 

Deputy  Executive  Secretary' 

|FR  Doc.  98-21487  Filed  8-19-98.  845  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Applications  for  Deposit  Insurance 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Statement  of  policy. 

SUMMARY:  As  part  of  the  FDIC's 
systematic  review  of  its  regulations  and 
written  policies  under  section  303(a)  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994, 
the  FDIC  is  revising  its  Statement  of 
Policy  on  "Applications  for  Deposit 
Insurance."  These  revisions  include 
changes  to  the  FDIC's  policies  regarding 
initial  capitalization  when  a  de  novo 
bank  is  organized  by  certain  well 
managed  and  well  capitalized  holding 
companies.  Policies  regarding  stock 
benefit  plans  are  amended  and  regional 
directors  are  given  more  discretion  to 
act  under  delegated  authority.  Changes 
are  also  made  to  provide  guidance  for 
proposed  depository  institutions  which 
would  be  owned  by  domestic 
governmental  units,  to  eliminate 
outdated  information,  and  to  reflect 
current  polices  and  practices  that  have 
not  previously  been  incorporated  into 
the  Statement  of  Policy. 
EFFECTIVE  DATE:  October  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christie  A.  Sciacca,  Associate  Director, 
Division  of  Bank  Supervision.  (202) 
898-3671;  Jesse  G.  Snyder,  Assistant 
Director,  Division  of  Supervision,  (202) 
898-6915;  Mark  S.  Schmidt,  Associate 
Director.  Division  of  Supervision,  (202) 
898-6918;  John  M.  Lane,  Assistant 
Director.  Division  of  Supervision,  (202) 
898—6771;  Marc  J.  Goldstrom,  Counsel, 
Regulation  and  Legislation  Section, 
Legal  Division,  (202)  898-8807;  or  Mark 
Mellon,  Counsel,  Regulation  and 
Legislation  Section,  Legal  Division, 
(202)  898-3854.  FDIC,  550  17th  Street. 
N.VV.,  Washington.  D.C.  20429. 
SUPPLEMENTARY  INFORMATION:  This 
Statement  of  Policy  is  a  revision  of  the 
FDIC's  Statement  of  Policy  Regarding 
Applications  for  Deposit  Insurance 
adopted  on  April  13.  1992  (57  FR 
12822)  (the  "1992  Statement  of  Policy"). 
Section  303(a)  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (CDRIA)  (12 
U.S.C.  4803(a))  requires  the  FDIC  to 
streamline  and  modify  its  regulations 
and  written  policies  in  order  to  improve 
efficiency,  reduce  unnecessary  costs, 
and  eliminate  unwarranted  constraints 
on  credit  availability.  Section  303(a) 
also  requires  the  FDIC  to  remove 
inconsistencies  and  outmoded  and 
duplicative  requirements  from  its 
regulations  and  written  policies. 


Pursuant  to  this  statute,  the  FDIC 
published  a  proposed  Statement  of 
Pohcy  on  "Applications  for  Deposit 
Insurance"  in  the  Federal  Register  on 
October  9.  1997  (62  FR  52869).  The 
proposed  Statement  of  Policy  was 
published  in  conjunction  with  a  notice 
of  proposed  rulemaking  in  the  Federal 
Register  on  October  9.  1997  (62  FR 
52810)  which  would  amend  12  CFR  part 
303  (and  other  FDIC  regulations), 
including  subpart  B.  concerning  the 
procedures  for  an  applicant  to  follow  in 
applying  for  deposit  insurance.  In 
connection  with  the  publication  of  this 
Statement  of  Policy,  the  FDIC  has 
published  a  final  rule  amending  part 
303  (and  other  FDIC  regulations) 
elsewhere  in  today's  Federal  Register. 

Eleven  commenters  submitted 
comments  in  response  to  the  proposal. 
The  FDIC  has  carefully  considered  these 
comments.  The  comments  are 
summarized  below  in  the  discussion  of 
significant  changes  to  the  Statement  of 
Policy. 

Initial  Offering  of  Stock 

The  proposed  Statement  of  Policy 
provided  that  all  stock  of  a  particular 
class  in  the  initial  offering  should  be 
sold  at  the  same  price  and  have  the 
same  voting  rights.  Insiders  are 
generally  not  permitted  to  acquire  a 
separate  class  of  stock  with  greater 
voting  rights.  Moreover,  insiders  should 
not  be  offered  stock  at  a  price  more 
favorable  than  the  price  for  other 
subscribers. 

One  commenter  objected  to  these 
provisions  on  the  basis  that  potential 
investors  are  adequately  protected  by 
the  disclosure  provisions  of  the  federal 
securities  laws  and  the  "fairness" 
provisions  of  state  securities  laws. 
Moreover,  the  commenter  argued  that 
such  unnecessary  restrictions 
discourage  investment  in  new 
depository  institutions. 

The  FDIC  continues  to  believe  that 
these  restrictions  are  appropriate.  Price 
disparities  or  greater  voting  rights 
provide  insiders  with  a  means  to  gain 
control  disproportionate  to  their 
investments.  Furthermore,  allowing 
insiders  to  purchase  stock  at  a  discount 
provides  an  immediate  appreciation  of 
the  insiders'  investments  resulting  from 
the  mere  establishment  of  the 
depository  institution  without  regard  to 
the  institution's  financial  success  and 
without  greater  risk  to  the  insider  than 
that  borne  by  other  investors.  Such 
arrangements  may  encourage  the 
formation  of  depository  institutions  for 
speculative  purposes.  The  Statement  of 
Policy  specifically  discusses  the  use  of 
options  as  a  means  of  compensating 
insiders  for  money  placed  at  risk  during 


the  organization  phase,  as  compensation 
for  services  rendered,  and  as  a  reward 
for  contributions  to  the  success  of  the 
enterprise.  Such  arrangements  differ 
significantly  from  "cheap  stock"  in  that 
an  individual  will  benefit  from  options 
granted  with  a  strike  price  of  fair  market 
value  at  the  time  of  issuance  only  if  the 
institution  is  financially  successful. 
Therefore,  these  provisions  have  been 
adopted  as  proposed. 

Wholly  Owned  Subsidiary  of  a  Holding 
Company 

The  1992  Statement  of  Policy  required 
an  initial  capitalization  in  an  amount 
that  is  sufficient  to  provide  at  least  an 
8%  Tier  1  leverage  capital  to  total  assets 
ratio  at  the  end  of  the  third  year  of 
operation.  The  proposed  Statement  of 
Policy  provided  that,  in  certain 
circumstances,  the  amount  of  the  initial 
capital  injection  for  a  de  novo 
institution  may  be  reduced  to  a 
minimum  of  $2  million  or  an  amount 
that  is  sufficient  to  provide  an  8%  Tier 
1  leverage  capital  ratio  at  the  end  of  the 
first  year  of  operation,  or  sufficient  to 
meet  any  minimum  standards 
established  by  the  chartering  authority, 
whichever  is  greater.  This  option  would 
be  available  when  the  proposed 
depository  institution  is  to  be  formed  as 
a  wholly  owmed  subsidiary  of  a  holding 
company  which  meets  the  standards 
established  for  an  "eligible  holding 
company,"  as  set  forth  in  §303.22  of  the 
FDIC's  regulations.  The  holding 
company  would  also  be  required  to 
provide  a  v^itten  commitment  to 
maintain  the  proposed  depository 
institution's  Tier  1  leverage  capital  ratio 
at  no  less  than  8%  throughout  the  first 
three  years  of  operation.  This  revision 
would  allow  a  well-managed  holding 
company  to  provide  less  initial  capital 
than  would  have  been  required  under 
the  former  standard.  This  change  is 
considered  appropriate  in  recognition  of 
the  FDIC's  ability  to  reasonably  quantify 
the  financial  capacity  of  the  parent 
organization,  and  to  allow  the  holding 
company  to  more  efficiently  allocate  the 
resources  of  the  entire  organization. 
This  amendment  will  permit  the 
appropriate  FDIC  regional  director 
(DOS)  to  act  on  proposals  that  contain 
these  provisions  when  the  other  factors 
necessary  for  delegated  authority  have 
been  met. 

One  commenter  suggested  that  the 
required  capital  level  for  a  de  novo 
institution  be  well  capitalized,  rather 
than  an  8%  Tier  1  leverage  capital  ratio, 
with  the  agency  retaining  authority  to 
require  a  higher  amount.  The  FDIC 
believes  that  a  de  novo  institution 
requires  a  higher  level  of  capitalization 
during  its  formative  years  than  does  a 


mature  institution  with  an  established 
record  of  sound  performance. 
Accordingly,  the  FDIC  has  not  adopted 
the  commenter's  suggestion  and  these 
provisions  have  been  adopted  as 
proposed. 

Operating  Insured  Offices 

In  certain  instances,  the  proposal 
allowed  the  applicant  to  request  that  the 
benchmark  for  evaluating  the  adequacv 
of  capital  be  such  that  the  proposed 
depository  institution  would  be 
classified  as  well  capitalized,  as  defined 
by  its  primary  federal  regulator.  This 
option  would  be  available  when  the 
proposal  involves  the  formation  of  a 
depository  institution  through  the 
acquisition  of  an  existing  insured 
operating  office  (or  offices).  Criteria 
established  for  this  lower  initial  capital 
benchmark  are  that  the  acquisition 
involves  substantially  all  of  the  assets 
and  liabilities  of  the  operating  insured 
office,  that  the  applicant  provides 
reasonable  evidence  that  the  de  novo 
institution's  operations  will  be 
stabilized  at  inception,  and  that  the 
proponent  for  the  applicant  is  either  an 
eligible  holding  company  or  an 
established  banking  group.  The 
proposed  Statement  of  Policy  used  an 
identified  chain  banking  group  as  an 
example  of  one  type  of  "established 
banking  group."  The  term  also  is 
intended  to  cover  a  group  of  individuals 
who  have  served  as  directors  or  officers 
of  an  operating  insured  depository 
institution.  For  either  a  chain  banking 
group  or  a  group  of  individuals  to  be 
considered  an  established  group,  the 
association  must  be  in  existence  for  at 
least  three  years.  This  provision  had 
been  added  in  recognition  that  deposit 
insurance  for  a  depository  institution 
being  established  from  operating  offices 
does  not  present  the  same  risks  to  the 
insurance  funds  as  does  the  chartering 
of  a  true  de  novo  institution.  This 
provision  sought  to  remove  capital 
requirement  inequities  that  may  have 
existed  under  prior  procedures  with 
respect  to  certain  corporate 
reorganization  activities.  This 
amendment  would  also  permit  the 
appropriate  FDIC  regional  director 
(DOS)  to  act  on  proposals  that  contain 
these  provisions  when  the  other  factors 
necessary  for  delegated  authority  have 
been  met.  Two  commenters  stated  that 
they  did  not  object  to  this  provision  and 
it  has  been  adopted  without  change 
from  the  proposal. 

Stock  Financing  by  Directors,  Officers, 
and  10%  Shareholders 

The  proposal  revised  guidelines  for 
borrowing  limitations  by  directors, 
officers,  and  10%  shareholders  to 
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finance  their  purchases  of  stock  in  the 
proposed  institution.  The  1992 
Statement  of  Policy  provided  that  direct 
or  indirect  borrowings  by  an  individual 
insider  of  more  than  75%  of  the 
purchase  price  of  the  stock  subscribed, 
or  more  than  507o  of  the  purchase  price 
of  the  aggregate  stock  subscribed  bv 
directors,  officers,  and  10% 
shareholders  as  a  group,  is  presumed  to 
be  excessive.  The  1992  Statement  of 
Policy  has  been  amended  bv  deleting 
the  statement  that  borrowing 
arrangements  in  excess  of  the  referenced 
percentage  limits  will  ordinarily  be 
presumed  to  be  excessive;  however, 
borrowing  arrangements  would  still  be 
carefully  reviewed.  The  burden  of 
providing  appropriate  information 
supporting  borrowing  arrangements  will 
remain  with  the  affected  insiders.  This 
amendment  would  permit  the 
appropriate  FDIC  regional  director 
(DOS)  to  evaluate  all  insider  borrowing 
arrangements  on  their  own  merits, 
without  having  a  set  limit  for  those  that 
will  be  considered  excessive  or 
otherwise  inappropriate.  This 
amendment  also  would  permit  the 
appropriate  FDIC  regional  director 
(DOS)  to  act  on  the  proposal  when 
insider  borrowing  arrangements  are  not 
detrimental  to  the  institution  if  the  other 
factors  necessary  for  delegated  authority 
have  also  been  met. 

Similarly,  borrowings  by  a  holding 
company  to  capitalize  a  proposed 
depositon,'  institution  would  be 
evaluated  in  the  context  of  the  holding 
company's  consolidated  operations, 
rather  than  basing  such  evaluation  on  a 
50%  limit  of  the  total  initial  capital  of 
the  proposed  depositor>'  institution.  The 
borrowing  arrangement  would  need  to 
meet  any  leverage  guidelines 
established  by  the  holding  companv's 
primary  federal  regulator  and  be 
reasonable.  This  amendment  will  permit 
the  appropriate  FDIC  regional  director 
(DOS)  to  act  on  a  proposal  that  involves 
holding  company  debt  financing  of 
more  than  50%  when  the  other  factors 
necessary  for  delegated  authority  have 
been  met.  Three  commenters 
specifically  endorsed  this  portion  of  the 
proposal  and  the  FDIC  adopts  these 
provisions  as  proposed. 

Stock  Benefit  Plans 

The  proposed  Statement  of  Policy 
recognized  that  it  is  becoming 
increasingly  common  for  organizers  of 
de  novo  depository  institutions  to 
propose  stock  benefit  plans.  Such  plans 
often  include  not  only  active  officers, 
but  also  directors  and.  in  some  cases, 
incorporators  or  organizers  (collectively, 
"incorporators").  The  proposed 
Statement  of  Policy  provided  for 


participation  of  active  officers,  outside 
directors,  and  incorporators  m  stock 
benefit  plans. 

The  proposal  provided  that  stock 
benefit  plans  must  be  fuUv  disclosed  to 
all  potential  subscribers  and  a 
description  of  any  such  plans  must  be 
included  in  an  application  for  deposit 
insurance.  Stock  benefit  plans  should 
encourage  the  continued  involvement  of 
the  participants  and  serve  as  an 
incentive  for  the  successful  operation  of 
the  institution.  The  proposed  Statement 
of  Policy  further  indicated  that  stock 
benefit  plans  should  contain  no  feature 
that  would  encourage  speculative  or 
high  risk  activities,  or  serve  as  an 
obstacle  to  or  otherwise  impede  the  sale 
of  additional  stock  to  the  public. 

Guidelines  were  included  in  the 
proposed  Statement  of  Policv  as 
standards  to  be  used  in  evaluating  the 
appropriateness  of  stock  benefit  plans. 
These  guidelines  were  intended  to 
provide  the  applicant  with  basic 
guidance  and  to  promote  consistency 
within  the  FDIC  itself.  Some  concepts 
were  retained  from  the  1992  Statement 
of  Policy,  such  as  a  maximum  10-vear 
limit  on  options.  The  FDICs  practice  of 
requiring  that  the  exercise  price  be 
established  at  no  less  than  fair  market 
value  at  the  time  of  the  grant  was 
explicitly  stated.  New  concepts  were 
added  which  emphasize  that  the  plan 
should  encourage  the  continued 
involvement  of  the  proposed 
management.  A  vesting  period  covering 
the  first  three  years  of  operation  would 
be  appropriate  to  assure  continued 
involvement.  A  three-year  vesting 
period  was  selected  based  on  the  FDICs 
experience  that  a  three-vear  period 
provides  reasonable  assurance  that  the 
business  plan  will  have  been  fully 
implemented  and  stabilized  operations 
achieved.  An  additional  requirement 
was  that  a  stock  benefit  plan  provide  for 
an  exercise  or  forfeiture  clause  which 
may  be  invoked  by  the  depository- 
institution's  primary  federal  regulator  in 
the  event  the  capital  falls  below 
minimum  requirements.  This  was 
considered  necessary  to  ensure  that  the 
dilutive  effects  of  outstanding  stock 
options  will  not  make  it  undulv  difficult 
for  institutions  in  need  of  additional 
capital  to  increase  capitalization  in  a 
timely  manner. 

The  proposed  Statement  of  Policy 
indicated  that  the  FDIC  will  separately 
review  stock  benefit  plans  established  to 
compensate  incorporators  who  have 
placed  personal  funds  at  risk  to  finance 
the  organization  of  the  institution  or 
who  have  provided  professional 
services  in  conjunction  with  the 
organization.  Since  these  plans  were 
envisioned  as  compensating 
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incorporators  for  services  already 
rendered,  vesting  or  restrictions  on 
transferability  were  not  required. 

The  proposed  Statement  of  Policy  also 
provided  that  stock  appreciation  rights 
and  similar  plans  that  involve  a  cash 
payment  based  directly  on  the  market 
value  of  the  depository  institution's 
stock  are  specifically  identified  as 
objectionable.  These  types  of  plans  can 
result  in  an  expense  which  would 
reduce  the  depository  institution's 
capital.  Such  compensation  plans 
cannot  be  quantified  in  relation  to  the 
capital  adequacy  factor  and  could  be 
detrimental  to  the  overall  capital  of  a 
depository  institution,  particularly  in  its 
formative  years.  The  proposed 
Statement  of  Policy  also  provided  that 
stock  benefit  plans  offered  by  de  novo 
holding  companies  in  conjunction  of  a 
new  depository  institution  will  be 
reviewed  in  the  same  manner  as  if  the 
plan  were  being  established  by  the 
proposed  depository  institution. 

Tne  FDIC  received  five  comments  in 
response  to  the  stock  benefit  plan 
provisions  of  the  Statement  of  Policy. 
The  comments  were  generally 
supportive  of  the  changes.  However, 
three  commenters  raised  specific 
concerns. 

Stock  appreciation  rights  and  similar 
plans  that  involve  a  cash  payment  based 
directly  on  the  market  value  of  the 
depository  institution's  stock  were 
deemed  to  be  unacceptable.  Two  of  the 
commenters  questioned  this 
prohibition.  The  FDIC  continues  to 
believe  that  these  types  of  plans  tend  to 
reduce  the  depository  institution's 
capital  in  contrast  to  option  plans  which 
infuse  capital  into  the  institution.  This 
is  particularly  objectionable  in  the 
formative  years  of  a  new  depository 
institution  when  there  is  often  a  need  to 
preserve  capital  during  a  period  of  rapid 
growth  and  operating  losses.  One 
commenter  suggested  that  there  could 
be  a  requirement  to  reinvest  all  cash 
received  in  new  stock.  The  FDIC 
believes  this  would  be  the  functional 
equivalent  of  a  grant  of  stock  and  has 
not  adopted  the  suggestion  or  changed 
the  proposal  with  respect  to  this  issue. 

One  commenter  questioned  the 
FDIC's  authority  to  impose  the  criteria 
concerning  stock  benefit  plans  upon  a 
proposed  de  novo  holding  company. 
The  FDIC  believes  it  has  such  authority 
under  section  6  of  the  Act.  12  U.S.C. 
1816,  which  authorizes  the  FDIC  to 
consider  the  general  character  and 
fitness  of  the  management  of  the 
depository  institution.  Good 
management  will  not  commit  the 
depository  institution,  directly  or 
indirectly,  to  excessive  compensation  of 
insiders.  Many  de  novo  institutions  are 


organized  as  subsidiaries  of  holding 
companies  whose  only  substantive 
function  is  to  own  the  stock  of  the 
proposed  institution.  Without  the  ability 
to  set  standards  for  stock  benefit  plans 
sponsored  by  de  novo  holding 
companies,  the  FDIC's  requirements 
concerning  stock  benefit  plans  could 
easily  be  avoided  by  organizing  a 
holding  company.  "The  FDIC  has 
adopted  this  aspect  of  the  proposal 
without  change. 

The  proposed  Statement  of  Policy  did 
not  place  limits  on  the  volume  of 
options  or  warrants  that  could  be  issued 
to  directors,  officers  or  incorporators. 
The  Statement  of  Policy  contemplated 
the  P'DIC  reviewing  the  volume  of 
options  or  warrants  granted  on  a  case- 
bv-case  basis.  The  FDIC  received  no 
comments  on  this  matter.  However, 
since  the  publication  of  the  proposed 
Statement  of  Policy,  the  FDIC  has 
received  a  number  of  applications  for 
deposit  insurance  contemplating  stock 
benefit  plans  in  which  the  volume  of 
options  granted  to  organizers  went  well 
beyond  what  the  FDIC  believed  was 
reasonable.  In  light  of  this  recent 
experience,  the  FDIC  now  believes  that 
guidance  should  be  provided  regarding 
how  the  FDIC  will  determine  if  the 
volume  of  options  or  warrants  granted  is 
acceptable. 

The  FDIC  has  now  adopted  the 
following  standards  in  the  Statement  of 
Policy  for  evaluating  the  volume  of 
options  or  warrants  to  be  granted; 

•  Stock  benefit  plans  granted  to  active 
officers  and  directors  will  be  reviewed 
as  part  of  the  total  compensation 
package.  The  Statement  of  Policy  does 
not  place  definite  limits  on  stock  benefit 
plans  for  such  individuals. 

•  In  reviewing  stock  benefit  plans 
granted  to  incorporators.  FDIC  will 
review  the  individual's  financial 
commitment,  time,  expertise,  and 
continuing  involvement  in  the 
management  of  the  proposed  financial 
institution.  Plans  to  compensate 
incorporators  that  provide  for  more  than 
one  option  or  warrant  for  each  share 
subscribed  will  generally  be  considered 
excessive.  It  is  further  expected  that 
incorporators  granted  options  or 
warrants  at  or  near  this  level  will 
actively  participate  in  the  management 
of  the  depository  institution  as  an 
executive  officer  or  director.  On  a  case- 
by-case  basis,  the  FDIC  may  not  object 
to  additional  options  being  granted  to  an 
incorporator  who  will  also  be  a  senior 
executive  officer. 

•  In  those  limited  situations  where 
individuals  who  substantially 
contribute  to  the  organization  of  a  new 
depository  institution  do  not  intend  to 
serve  as  an  active  officer  or  director  after 


the  institution  opens  for  business,  the 
FDIC  will  generally  not  object  to  such 
individuals  receiving  stock  options  or 
warrants  under  certain  circumstances. 
Specifically,  organizers  who  agree  to 
accept  shares  of  bank  stock  as  payment 
for  funds  placed  at  risk  during  the 
organization  phase  or  in  payment  for 
professional  services  rendered  may 
receive  options  or  warrants  of  up  to  an 
equal  number  of  shares  received.  When 
continuing  service  is  not  contemplated, 
the  FDIC  will  not  require  vesting  or 
restrictions  on  transferability,  but  will 
review  the  duration  of  the  rights, 
e.xercise  price,  and  exercise  or  forfeiture 
clauses. 

It  is  believed  that  these  standards 
allow  incorporators  of  de  novo 
institutions  flexibility  to  design 
reasonable  compensation  programs  to 
reward  those  who  have  placed  money  at 
risk  and  to  incent  directors  and  officers 
to  promote  the  best  interests  of  the 
institution,  consistent  with  safe  and 
sound  banking  practices. 

Applicants  Owned  by  Domestic 
Governmental  Units 

The  FDIC  specifically  solicited 
comment  in  the  proposal  on  whether 
deposit  insurance  should  be  conferred 
upon  certain  applicants  that  are  owned 
or  controlled  by  public  entities, 
specifically  domestic  governmental 
units.  The  FDIC  stated  in  the  proposal 
that  it  was  concerned  that  due  to  their 
ownership  by  a  governmental  unit,  such 
depository  institutions  presented 
unique  supervisory  concerns  that  do  not 
exist  with  privately  owned  depository 
institutions.  The  FDIC  noted  its 
uncertainty  about  such  an  institution's 
ability  to  operate  independently  of  the 
political  process,  the  institution's  ability 
and  willingness  to  raise  capital  in  the 
equity  markets,  management  stability 
and  business  purpose.  The  FDIC  stated 
that  in  light  of  these  concerns,  the 
agency  would  review  an  application  for 
deposit  insurance  filed  by  a  domestic 
governmental  unit  very  closely  and  that 
the  FDIC  was  unlikely  to  resolve 
favorably  all  of  the  statutory  factors 
which  must  be  considered  under  the 
FDIC's  implementing  statute.'  See  62  FR 
at  52871  (October  9,  1997). 


'  A  distinction  was  made,  however,  for  banks 
owned  by  foreign  governments  and  their 
subdivisions  and  banks  owned  and  controlled  by 
Native  .American  tribes  or  bands.  Banks  that  are 
owned  by  foreign  governments  and  their 
subdivisions  are  entitled  to  "national  treatment." 
(See  International  Banking  Act  of  1978.  12  U.S.C. 
3101  et  spq].  National  treatment  requires  that  all 
foreign  depository  institutions,  whether  publicly-  or 
privately-owned,  receive  consistent  treatment  with 
domestic  entities  when  operating  in  the  United 
States.  This  includes  eligibility  for  deposit 
insurance  which  is  often  a  condition  of  either  a 
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The  FDIC  received  seven  comments  in 
response.  Three  were  from  organizations 
(both  pubHc  and  private)  that  provide 
low-  and  moderate-income  housing  in 
various  areas  of  the  country;  two  were 
from  banking  trade  associations;  one 
was  from  the  trade  association  for  local 
housing  finance  agencies;  and  one  was 
from  a  member  of  the  U.S.  House  of 
Representatives.  Five  commenters  were 
opposed  to  the  addition  of  language  to 
the  statement  of  policy  concerning 
deposit  insurance  applications  from  a 
domestic  governmental  unit.  The  two 
other  commenters  agreed  that  the  FDIC 
has  legitimate  concerns  about  providing 
deposit  insurance  to  depository 
institutions  owned  by  governmental 
units,  but  argued  that  it  would  still  be 
best  to  have  one  application  procedure 
for  all  applicants. 

One  of  the  most  common  criticisms  of 
the  positions  taken  in  the  preamble  to 
the  proposal  is  that  it  amounts  to 
"effective  preclusion  of  ownership  and 
operation  of  a  depository  institution  by 
a  public  entity."  The  commenters 
further  argued  that  a  bank  owned  by  a 
governmental  unit  seeking  deposit 
insurance  from  the  FDIC  presents  the 
same  issues  as  any  other  applicant  for 
deposit  insurance.  They  noted  that  the 
criteria  for  the  review  of  a  deposit 
insurance  application  are  specified  by 
the  FDIC's  implementing  statute  and 
that  the  FDIC  may  not  exceed  those 
criteria  or  apply  them  differently  to  an 
applicant  owned  by  a  governmental 
unit. 

Two  commenters  agreed  with  the 
FDIC  that  applications  from  depositon,' 
institutions  owned  by  public  entities 
pose  special  concerns  and  should  be 
carefully  scrutinized.  They 
recommended  that  notices  of  such 
applications  be  published  in  the  Federal 
Register  to  ensure  that  a  broad  audience 
has  the  opportunity  to  comment  on 
these  applications. 


state  or  federal  charter.  Native  American  tribes  or 
^nds  that  own  or  control  depositorv'  institutions 
can  also  be  distinguished  from  a  conventional 
governmental  unit  that  seeks  to  open  or  acquire  a 
depository  institution.  This  is  because  under  feder.^1 
law.  Native  American  tribes  and  bands  function  as 
both  governmental  and  economic,  for-profit  entities. 
The  Indian  Reorganization  .^ct  of  1934  (the  IRA)  {2.'> 
U.S.C.  461  et  seq.)  authorizes  not  only  the  creation 
of  tribal  governments  (see  section  16  of  the  IRA,  12 
U.S.C.  476),  but  also  provides  for  the  creation  of 
tribal  business  corporations  pursuant  to  section  17 
of  the  IRA  (25  U.S.C.  477).  At  the  same  lime. 
however,  a  tribal  government  organized  under 
section  16  of  the  IRA  is  not  precluded  from 
engaging  in  business  activities.  See  S  Unique  Ltd 
v.  Gila  River  Pima-Maricopa  Indian  Community, 
138  Ariz.  384,  674  P.2d  1376  (Ct.  App.  1984).  These 
legal  and  policy  considerations  unique  to  these  two 
categories  of  insurance  applicants  outweigh  any 
concerns  that  the  FDIC  may  have  regarding  the 
ownership  of  such  depository  institutions  by 
governmental  entities. 


In  response  to  the  comments  on  the 
positions  taken  in  the  preamble  to  the 
proposal,  the  FDIC  emphasizes  that  it 
has  no  intention  of  exceeding  the 
enumerated  statutory  criteria  for 
evaluation  of  a  deposit  insurance 
apphcation.  nor  does  the  agency 
propose  to  apply  different  standards 
among  deposit  insurance  applicants. 
However,  the  FDIC  notes  that  because  of 
their  ultimate  control  by  the  political 
process,  such  institutions  could  raise 
special  concerns  relating  to  management 
stability,  their  business  purpose,  and 
their  ability  and  willingness  to  raise 
capital  (particularly  in  the  form  of  true 
equity  rather  than  governmental 
transfers).  On  the  other  hand,  such 
institutions  may  be  particularly  hkely  to 
meet  the  convenience  and  needs  of  their 
local  community,  particularly  if  the 
local  community  is  currently  un-  or 
under-served  by  depository  institutions. 
In  view  of  such  considerations  and  the 
policy  issues  they  embody,  the  FDIC 
will  closely  evaluate  such  applications 
to  ensure  that  the  required  statutory 
factors  are  met. 

With  respect  to  the  recommendation 
from  commenters  that  notices  of  deposit 
insurance  applications  from  institutions 
which  would  be  owned  by 
governmental  entities  be  published  in 
the  Federal  Register  for  comment,  the 
FDIC  notes  that  all  applications  which 
are  subject  to  the  requirements  of  the 
CRA  (this  includes  deposit  insurance 
applications)  will  be  listed  on  the 
FDIC's  Internet  home  page.  In  addition, 
the  FDIC  is  considering  whether  to 
specifically  solicit  comment  on  such 
matters  as  insurance  applications  from 
institutions  which  would  be  owned  by 
governmental  entities,  either  on  the 
Internet  or  by  publication  in  the  Federal 
Register. 

Other  Changes 

Other  changes  from  the  1992 
Statement  of  Policy  included  in  the 
proposal  are  as  follows: 

•  In  conjunction  with  the  FDIC's 
recent  rescission  of  its  Statement  of 
Policy  regarding  Applications,  Legal 
Fees,  and  Other  Expenses  (62  FR  15479. 
April  1.  1997).  the  proposal  included 
comments  relative  to  fees  incident  to  an 
application. 

•  The  proposed  Statement  of  Policy 
replaced  the  requirement  that  "no 
dividends  are  to  be  paid  until  all  initial 
losses  have  been  recaptured  .   .   ."with 
"during  the  first  three  vears  of 
operation,  cash  dividends  shall  be  paid 
only  from  net  operating  income  (after 
tax)  .  .  ."  The  proposed  Statement  of 
Policy  also  retained  the  requirement 
that  no  dividends  be  paid  until  an 
appropriate  allowance  for  loan  and  lease 


losses  has  been  established  and  overall 
capital  is  adequate.  This  amendment 
was  designed  to  provide  reasonable 
accommodation  to  possible  Subchapter 
S  corporation  applicants. 

•  The  1992  Statement  of  Policy  was 
revised  to  authorize  the  appropriate 
FDIC  regional  director  (DOS)  to  waive 
submission  of  financial  information  for 
proposed  officers  and  directors  when 
the  proposed  depository  institution  is 
being  formed  as  a  wholly  owned 
subsidiary  of  a  holding  company.  This 
was  proposed  in  recognition  that,  when 
the  proposed  depository  institution  is 
being  formed  as  a  wholly  owned 
subsidiary  of  a  holding  company, 
personal  financial  information  may  not 
be  meaningful. 

•  The  1992  Statement  of  Policy  was 
also  amended  by  deleting  the  statement 
that  the  chief  executive  officer  is 
expected  to  be  a  qualified  and 
experienced  lending  officer.  It  is 
expected  that  a  qualified  lending  officer 
will  be  provided  for  in  the  management 
structure:  however,  the  chief  executive 
officer  need  not  be  that  person. 

•  The  proposal  deleted  the 
requirement  that  a  majority  of  the 
proposed  directors  will  reside  within,  or 
have  significant  business  interests 
within  100  miles  of  the  proposed 
depository  institution.  While  the  FDIC 
encourages  local  involvement  in 
proposed  depositor)'  institutions,  a 
specific  residency  requirement  was  not 
considered  necessary. 

•  The  1992  Staternent  of  Policy  was 
also  revised  to  require  that  the  applicant 
commit  the  depository  institution  to 
obtain  an  audit  by  an  independent 
public  accountant  annually  for  only  a 
three-year  period,  rather  than  the  first 
five  years. 

No  commenters  objected  to  these 
provisions  and  they  have  been  adopted 
as  proposed. 

An  additional  minor  change,  not 
included  in  the  proposal,  has  been 
added  to  the  Statement  of  Policv.  Under 
the  discussion  of  the  statutory  factor 
"Consister.cy  of  Corporate  Powers  with 
the  Purposes  of  the  Act"  a  statement  has 
been  added  which  indicates  that 
generally  the  FDIC  will  presume  that  a 
proposed  national  bank's  or  federal 
savings  association's  corporate  powers 
are  consistent  with  the  purposes  of  the 
Act.  The  1992  Statement  of  Policy  and 
the  proposal  only  addressed  this 
statutor\'  factor  as  it  applied  to  insured 
state  banks  and  state  savings 
associations.  The  added  provisions 
clarify  the  FDIC's  position  with  respect 
to  national  banks  and  federal  savings 
associations. 

This  Statement  of  Policy  is  applicable 
only  to  applications  for  deposit 
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insurance,  and  it  is  not  intended  to 
establish  policy  for  other  applications  or 
actions  undertaken  by  established 
operating  insured  depository 
institutions. 

The  Board  of  Directors  of  the  FDIC 
has  adopted  the  following  Statement  of 
Policy  on  Applications  for  Deposit 
Insurance: 

FDIC  Statement  of  Policy  on 
Applications  for  Deposit  Insurance 

Introduction 

The  Board  of  Directors  of  the  FDIC  is 
charged  by  statute  with  the 
responsibility  of  acting  on  applications 
for  federal  deposit  insurance  by  all 
depository  institutions  '  including  any 
national  bank,  district  bank,  state  bank, 
federal  savings  association,  state  savings 
association,  savings  bank,  or  trust 
company.  In  addition,  the  Board  of 
Directors  also  will  act  on  applications 
for  federal  deposit  insurance  by  an 
industrial  bank  (or  similar  depository 
institution  which  the  Board  of  Directors 
finds  to  be  operating  substantially  in  the 
same  manner  as  an  industrial  bank),  or 
any  other  depositor^'  institution  which 
is  engaged  in  the  business  of  receiving 
deposits,  other  than  trust  funds. 

An  insured  depository  institution 
which  wishes  to  continue  its  insured 
status  after  withdrawing  from  the 
Federal  Reserve  System,  or  when 
converting  from  a  mutual  to  a  stock 
form  of  ownership  by  the  chartering  of 
an  interim  savings  association  under  the 
provisions  of  section  10(o)  of  the  Home 
Owners  Loan  Act.  also  mu.st  file  an 
application  with  the  FDIC  for  deposit 
insurance. 

Procedures 

Forms  and  instructions  for  applying 
for  deposit  insurance  may  be  obtained 
from  any  regional  office  of  the  FDIC 
Division  of  Supervision  (DOS). 
Completed  applications  should  be  filed 
with  the  appropriate  regional  office  as 


'  Certdin  exceptions  to  the  statutory  requirement 

that  deposit  insurance  for  all  depository  institutions 
be  acted  on  by  the  FDIC  are  identified  in  section 
5  of  the  Act.  \2  use  1815.  For  example,  federally- 
chartered  interim  institutions  are  deemed  to  be 
insured  depository  institutions  upon  the  issuance  of 
the  institution's  charter  bv  the  appropriate  federal 
agency.  Under  .section  5(aH21  a  federally-chartered 
interim  mstitution  is  a  federally-chartered 
depository  institution  that  will  not  open  for 
busmess.  An  application  for  federal  deposit 
insurance  generally  is  not  required  for  such  an 
institution  even  if  thp  federal  interim  institution  is 
the  surviving  charter  of  a  merger  with  another 
insured  depository  institution.  5<'e  12  CFR 
303.62(b)(2l  and  the  FDIC's  Statement  of  Policy  on 
Bank  Merger  Transactions  (section  4.2). 
.Additionally,  any  depository  institution  whose 
insured  status  is  continued  pursuant  to  section  4  of 
the  Federal  Deposit  Insurance  .Act  is  not  required 
lo  apply  to  continue  its  insured  status.  12  U.S.C. 
1815.  1814. 


that  term  is  defined  in  §  303.2(g)  of  the 
FDIC"s  rules  and  regulations.  Organizers 
and  incorporators  (collectively, 
"incorporators")  of  proposed  new 
depositor}'  institutions  should  file  their 
applications  with  tJie  FDIC  and  the 
appropriate  chartering  authority  at  the 
same  time.  Information  provided  to  the 
chartering  authority  that  is  also  needed 
as  part  of  the  deposit  insurance 
application  may  be  provided  to  the 
FDIC  by  appending  a  copy  of  the 
information  to  the  FDIC  application. 
Use  of  the  FDIC  application  form  is 
optional;  however,  the  material 
submitted  to  the  FDIC  must  contain  all 
information  requested  in  the  FDIC 
application  form,  unless  the  FDIC 
otherwise  indicates.  In  addition,  all 
incorporators  must  sign  and  submit  the 
signature  page  of  the  FDIC's  deposit 
insurance  application  form,  even  if  the 
application  itself  is  not  being  used.  It  is 
strongly  recommended  that  a 
representative(s)  of  the  organizing  group 
meet  with  the  chartering  authority  and 
the  P'DIC  prior  to  filing  an  application 
to  reach  an  understanding  of  the 
information  requirements  of  each 
agency.  This  practice  typically 
facilitates  processing  and  eliminate 
unnecessary  delays.  Information 
requirements  may  not  be  as  extensive 
for  applications  sponsored  by  existing 
holding  companies  or  other  well 
established  banking  groups.  The  FDIC 
may  fake  final  action  prior  to  final 
action  by  other  regulatory  authorities  in 
cases  in  which  the  FDIC  has  determined 
that  there  is  no  material  disagreement 
on  the  action  to  be  taken. 

The  procedures  governing  the 
administrative  processing  of  an 
application  for  deposit  insurance  are 
contained  in  part  303,  subpart  B,  of  the 
FDIC's  rules  and  regulations  (12  CFR 
part  303).  Processing  of  an  application 
will  not  commence  until  the  application 
is  deemed  substantially  complete.  An 
incomplete  application  may  be  returned 
to  the  applicant.  The  applicant  must 
satisfy  all  terms  of  a  conditional 
approval  prior  to  deposit  insurance 
becoming  effective. 

These  policies  apply  to  all  proposed 
de  novo  depository  institutions  and 
operating  institutions  applying  for 
deposit  insurance,  with  the  exception  of 
applications  submitted  for  the  sole 
purpose  of  acquiring  assets  and 
assuming  liabilities  of  an  insured 
institution  in  default.  Policies  are 
modified  in  those  situations  to  reflect 
the  urgent  nature  of  the  transaction. 
Guidance  for  those  situations  is 
contained  in  a  separate  section  of  this 
Policy  Statement. 

Subpart  B  of  part  303  contains  special 
filing  and  processing  procedures  for  a 


state  member  bank  which  seeks  to 
continue  its  insured  status  upon 
termination  of  membership  in  the 
Federal  Reserve  System  and  for  interim 
institutions  chartered  to  facilitate 
mergers. 

Proposed  Depository  Institutions 

In  considering  applications  for 
deposit  insurance  for  a  proposed 
depository  institution,  the  FDIC  must 
evaluate  each  application  in  relation  to 
the  factors  prescribed  in  section  6  of  the 
Federal  Deposit  Insurance  Act  (hereafter 
the  Act)  (12  U.S.C.  1816).  Those  factors 
are: 

•  The  financial  history  and  condition 
of  the  depository  institution; 

•  The  adequacy  of  its  capital 
structure; 

•  Its  future  earnings  prospects; 

•  The  general  character  and  fitness  of 
its  management; 

•  The  risk  presented  by  such 
depository  institution  to  the  deposit 
insurance  fund; 

•  The  convenience  and  needs  of  the 
community  to  be  served  by  the 
depository  institution;  and 

•  Whether  its  corporate  powers  are 
consistent  with  the  purposes  of  the  Act. 

In  general,  the  applicant  will  receive 
deposit  insurance  if  all  of  these 
statutory  factors  plus  the  considerations 
required  by  the  National  Historic 
Preservation  Act  and  the  National 
Environmental  Policy  Act  of  1969  are 
resolved  favorably.  Additional  guidance 
regarding  the  National  Historic 
Preservation  Act  and  the  National 
Environmental  Policy  Act  may  be  found 
in  the  respective  FDIC  Statements  of 
Policy  for  each  of  these  statutes. 

If  the  proposal  contemplates  the 
simultaneous  establishment  of  a  holding 
company,  the  application  should 
disclose  and  discuss  the  proposed 
activities  of  the  parent  holding 
company,  as  well  as  those  of  the 
proposed  depository  institution. 

Where  the  proposed  depository 
institution  will  be  a  subsidiary  of  an 
existing  bank  or  thrift  holding  company, 
the  FDIC  will  consider  the  financial  and 
managerial  resources  of  the  parent 
organization  in  assessing  the  overall 
proposal  and  in  evaluating  the  statutory 
factors  prescribed  in  section  6  of  the 
Act.  In  such  circumstances,  the 
application  for  deposit  insurance  should 
contain  a  copy  of  any  information 
submitted  to  the  holding  company's 
primary  federal  regulator.  Subpart  B  of 
pait  303  of  the  FDIC's  regulations  (12 
CFR  303.20-303.27)  discusses  certain 
expedited  procedures  that  may  be 
available  to  eligible  depository 
institutions  or  eligible  holding 
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companies  (as  those  terms  are  defined 
in  the  regulation). 

The  FDIC  may  conduct  examinations 
and/or  investigations  to  develop 
essential  information  with  respect  to 
deposit  insurance  applications.  The 
appropriate  regional  director  (DOS)  will 
determine  the  need  to  conduct  an 
investigation  and  its  scope.  Every  effort 
will  be  made  to  coordinate  any  FDIC 
investigation  with  any  investigations 
conducted  by  other  regulators. 

The  FDIC  has  formulated  guidelines 
for  evaluating  deposit  insurance 
applications  which  are  designed  to  ease 
administration,  prevent  arbitrary 
judgment,  and  assure  uniform  and  fair 
treatment  of  all  applicants.  A  discussion 
of  these  guidelines  follows. 

Statutory  Factors 

1.  Financial  History  and  Condition 

Proposed  and  newly  organized 
depository  institutions  have  no  financial 
history  to  ser\'e  as  a  basis  for 
determining  qualifications  for  deposit 
insurance.  Thus,  the  primary  areas  of 
consideration  under  this  statutory  factor 
cire  the  ability  of  proponents  to  provide 
financial  support  to  the  new  institution, 
investment  in  fixed  assets,  including 
lease  obligations,  and  insider 
transactions.  Lease  transactions  shall  be 
reported  in  accordance  with  Financial 
Accounting  Standards  Board  Statement 
13  (Accounting  for  Leases).  Applicants 
are  expected  to  provide  procedures, 
security  devices,  and  safeguards  at  least 
equivalent  to  the  minimums  specified  in 
the  Bank  Protection  Act  of  1968  (12 
U.S.C.  1881-1884). 

(a)  Investment  in  fixed  assets  and 
leases — The  applicant's  aggregate  direct 
and  indirect  fixed  asset  investment, 
including  lease  obligations,  must  be 
reasonable  in  relation  to  its  projected 
earnings  capacity,  capital,  emd  other 
pertinent  matters  of  consideration. 
Applicants  are  cautioned  against 
purchasing  any  fixed  assets  or  entering 
into  any  noncancelable  construction 
contracts,  leases,  or  other  binding 
arrangements  related  to  the  proposal 
unless  and  until  the  FDIC  approves  the 
application. 

(b)  Insider  transactions — Any 
financial  arrangement  or  transaction 
involving  the  applicant  and  an 
insider(s)  should  be  documented  by  the 
applicant  to  demonstrate  that:  (1)  the 
proposed  transaction  with  insiders  is 
made  on  substantially  the  same  terms  as 
those  prevailing  at  the  time  for 
comparable  transactions  with  non- 
insiders,  and  does  not  involve  more 
than  normal  risk  or  present  other 
unfavorable  features  to  the  applicant 
depository  institution;  and  (2)  the 


proposed  transaction  must  be  approved 
in  advance  by  a  majority  of  the 
depository  institution's  incorporators.  In 
addition,  full  disclosure  of  any 
arrangements  with  an  insider  must  be 
made  to  all  proposed  directors  and 
prospective  shareholders.  An  insider 
means  a  person  who  is  proposed  to  be 
a  director,  officer,  or  incorporator  of  an 
applicant;  a  shareholder  who  directly  or 
indirectly  controls  10%  or  more  of  a 
class  of  the  applicant's  outstanding 
voting  stock;  or  the  associates  or 
interests  of  any  such  person. 

2.  Adequacy  of  the  Capital  Structure 

Normally,  the  initial  capital  of  a 
proposed  depository  institution  should 
be  sufficient  to  provide  a  Tier  1  capital 
to  assets  leverage  ratio  (as  defined  in  the 
appropriate  capital  regulation  of  the 
institution's  primary  federal  regulator) 
of  not  less  than  8.0%  throughout  the 
first  three  years  of  operation.  In 
addition,  the  depository  institution 
must  maintain  an  adequate  allowance 
for  loan  and  lease  losses. 

The  adequacy  of  the  capital  structure 
of  a  newly  organized  depository 
institution  is  closely  related  to  its 
deposit  volume,  fixed  asset  investment 
and  the  anticipated  future  growth  in 
liabilities.  Deposit  projections  made  by 
the  applicant  must,  therefore,  be  fully 
supported  and  documented.  Projections 
should  be  based  on  established  growth 
patterns  in  the  specific  market,  and 
initial  capitalization  should  be  provided 
accordingly.  Special  purpose  depository 
institutions  (such  as  credit  card  banks) 
should  provide  projections  based  on  the 
type  of  business  to  be  conducted  and 
the  potential  for  growth  of  that  business. 
Initial  capital  should  normally  be  in 
excess  of  S2  million  net  of  any  pre- 
opening  expenses  that  will  be  charged 
to  the  institution's  capital  after  it 
commences  business. 

(a)  Initial  offering  of  stock — All  stock 
of  a  particular  class  in  the  initial 
offering  should  be  sold  at  the  same 
price,  and  have  the  same  voting  rights. 
Proposals  which  allow  the  insiders  to 
acquire  a  separate  class  of  stock  with 
greater  voting  rights  are  generally 
unacceptable.  Insiders  should  not  be 
offered  stock  at  a  price  more  favorable 
than  the  price  for  other  subscribers. 
Price  disparities  provide  insiders  with  a 
means  to  gain  control  disproportionate 
to  their  investments. 

When  securities  are  sold  to  the  public, 
the  disclosure  of  all  material  facts  is 
essential.  The  FDIC's  Statement  of 
Policy  regarding  use  of  Offering 
Circulars  in  connection  with  Public 
Distribution  of  Bank  Securities  (61  FR 
46808,  September  5.  1996)  provides 
additional  guidance.  A  copy  of  the 


offering  circular  prepared  by  the 
applicant,  the  stock  solicitation  material 
and  the  subscription  agreement  should 
be  submitted  to  the  FDIC  when  they 
become  available. 

(b)  Wholly  owned  subsidian-  of  a 
holding  company — If  the  applicant  is 
being  established  as  a  wholly  owned 
subsidiary  of  an  eligible  holding 
company  (as  defined  in  part  303. 
subpart  B).  the  FDIC  will  consider  the 
financial  resources  of  the  parent 
organization  as  a  factor  in  assessing  the 
adequacy  of  the  proposed  mitial  capital 
injection.  In  such  cases,  the  appropriate 
regional  director  (DOS)  may  find 
favorably  with  respect  to  the  adequacy 
of  capital  factor,  when  the  initial  capital 
injection  is  sufficient  to  provide  for  a 
Tier  1  leverage  capital  ratio  of  at  least 
8%  at  the  end  of  the  first  year  of 
operation,  based  on  a  realistic  business 
plan,  or  the  initial  capital  injection 
meets  the  52  million  minimum  capital 
standard  set  forth  in  this  Statement  of 
Policy,  or  any  minimum  standards 
established  by  the  chartering  authority, 
whichever  is  greater.  The  holding 
company  shall  also  provide  a  written 
commitment  to  maintain  the  proposed 
institution's  Tier  1  leverage  capital  ratio 
at  no  less  than  8  %  throughout  the  first 
three  years  of  operation. 

(c)  Operating  insured  offices — If  the 
proposal  involves  the  acquisition  of  an 
insured  operating  office  or  offices,  the 
applicant  may  request  that  the 
benchmark  for  evaluating  the  adequacy 
of  capital  be  an  amount  necessar\'  for 
the  newly  chartered  institution  to  be 
classified  as  well  capitalized,  as  defined 
by  its  primar\'  federal  regulator.  In  such 
cases,  the  appropriate  regional  director 
(DOS)  may  find  favorably  with  respect 
to  the  capital  factor  based  on  a  favorable 
finding  with  respect  to  the  following; 

•  There  is  a  realistic  three-year 
business  plan  which  e\'idences 
stabilized  operations  at  inception; 

•  The  proposal  involves  substantially 
all  assets  and  deposits  attributable  to  the 
respective  insured  operating  office(s); 
and 

•  The  proponent  is  either  an  eligible 
holding  company  (as  defined  in  part 
303.  subpart  B)  or  is  a  banking  group 
that  has,  as  determined  by  the  FDIC. 
demonstrated  its  abifity  to  successfully 
manage  an  insured  depository 
institution.  (A  qualified  banking  group 
should  have  an  established  association 
of  at  least  three  years.  A  chain  banking 
group  which  is  recognized  as  such  by 
the  FDIC  is  one  type  of  banking  group 
that  is  contemplated  in  this  paragraph.) 

(d)  Stock  financing  by  proposed 
officers,  directors,  and  lU°o 
shareholders — Financing  arrangements 
by  proposed  officers,  directors,  and  10% 
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shareholders  of  their  investments  in 
stock  of  the  proposed  depository 
institution  will  also  be  carefully 
reviewed.  Such  financing  will  be 
considered  acceptable  only  if  the  partv 
financing  the  stock  can  demonstrate  the 
ability  to  service  the  debt  without 
reliance  on  dividends  or  other  forms  of 
compensation  from  the  applicant.  When 
stock  financing  arrangements  of 
proposed  officers,  directors,  and  10% 
shareholders  are  anticipated, 
information  shovdd  be  submitted  with 
the  application  demonstrating  that 
adequate  alternative  independent 
sources  of  debt  servicing  are  available. 
Direct  or  indirect  financing  bv  proposed 
officers,  directors,  and  10"o 
shareholders  of  more  than  75"'o  of  the 
purchase  price  of  the  stock  subscribed 
by  any  individual,  or  more  than  50%  of 
the  purchase  price  of  the  aggregate  stock 
subscribed  by  the  proposed  officers, 
directors,  and  10%  shareholders  as  a 
group,  will  require  supporting 
justification  in  the  application  regarding 
the  reason  that  the  financing 
arrangements  should  be  considered 
acceptable.  If  the  proposed  financing 
arrangements  are  not  considered 
appropriate,  the  FDIC  may  find 
unfavorably  on  the  adequacy  of  the 
capital  structure. 

VVhen  the  proposed  depository 
institution  is  being  established  as  a 
subsidiary  of  an  e.xisting  holding 
company,  the  funding  source  being 
utilized  by  the  holding  companv  for  its 
capital  contribution  will  be  evaluated  in 
the  context  of  the  holding  company's 
consolidated  operations.  In  such  cases, 
the  holding  company's  proposed 
leverage  must  be  in  accordance  with  the 
guidelines  of  its  primary  federal 
regulator. 

Loans  made  to  purchase  the  stock  of 
the  proposed  institution  are  not  to  be 
refinanced  by  the  newly  established 
institution.  Deposits  or  other  funds  of 
the  institution  at  correspondent  banks 
are  not  to  be  used  as  compensating 
balances  for  loans  to  insiders.  During 
the  first  three  years  of  operation,  cash 
dividends  shall  be  paid  only  from  net 
operating  income,  and  shall  not  be  paid 
until  an  appropriate  allowance  for  loan 
and  lease  losses  has  been  established 
and  overall  capital  is  adequate. 

3.  Future  Earnings  Prospects 

Before  approving  an  application  for 
deposit  insurance,  the  FDIC  must  have 
reasonable  assurance  that  the  new 
institution  can  be  operated  profitablv. 
Therefore,  the  incorporators  will  need  to 
demonstrate  through  realistic  and 
supportable  estimates  that,  within  a 
reasonable  period  (normally  three 
years),  the  earnings  of  the  applicant  will 


be  sufficient  to  provide  an  adequate 
profit. 

The  applicant  must  also  maintain  its 
books  and  records  in  accordance  with 
the  principles  of  accrual  accounting. 

4.  General  Character  and  Fitness  of  the 
Management 

To  satisfy  this  factor,  the  evidence 
must  support  a  management  rating 
which  in  an  operating  institution, 
would  be  equivalent  to  a  rating  of  2  or 
better  under  the  Uniform  Financial 
Institution  Rating  System.^  Since  in 
most  instances  the  management  of  a 
proposed  depository  institution  will  not 
have  an  operating  record,  the  individual 
directors  and  officers  will  be  evaluated 
largely  on  the  basis  of  the  following: 

•  Financial  institution  and  other 
business  experience; 

•  Duties  and  responsibilities  in  the 
proposed  depositorv  institution: 

•  Personal  and  professional  financial 
responsibility: 

•  Reputation  for  honesty  and 
integrity:  and 

•  Familiarity  with  the  economy, 
financial  needs,  and  general  character  of 
the  community  in  which  the  depositorv 
institution  will  operate. 

All  proposed  depository  institutions 
shall  provide  at  least  a  five  member 
board  of  directors.  The  identity  and 
qualifications  of  the  proposed  full-time 
chief  executive  officer  should  be  made 
known  to  the  FDIC  as  soon  as  possible, 
preferably  when  the  application  is  filed 
with  the  appropriate  FDIC  regional 
director  (DOS).  Prior  to  the  opening  of 
the  institution,  proponents  must  advise 
the  FDIC  in  writing  of  any  change  in  the 
directorate,  senior  active  management, 
or  a  change  in  the  ownership  of  stock 
which  would  result  in  a  sharehold-jr 
owning  10%  or  more  of  the  total  shares 
of  either  the  depository  institution  or  its 
holding  company. 

(a)  Fees  and  expenses — The 
commitment  to  pay  or  payment  of 
unreasonable  or  excessive  fees  and  other 
expenses  incident  to  an  application  will 
reflect  adversely  upon  the  management 
of  the  applicant  institution.  Fees  and 
other  organizational  expenses  incurred 
or  committed  to  should  be  fully 
supported. 

Expenses  for  professional  or  other 
services  rendered  by  insiders  will 
receive  special  review  for  any  indication 
of  self-dealing  to  the  detriment  of  the 
institution  and  its  other  shareholders. 
As  a  matter  of  practice,  the  FDIC  expects 
full  disclosure  to  all  directors  and 


-A  2  rating  under  the  Uniform  Financial 
Institution  System  is  generally  indicative  of  a 
satisfactory  record  of  performance  in  light  of  the 
institution's  particular  circumstances. 


shareholders  of  any  arrangement  with 
an  insider. 

In  no  case  will  a  deposit  insurance 
application  be  approved  where  the 
payment  of  a  fee,  in  whole  or  in  part, 
is  contingent  upon  any  act  or 
forbearance  by  the  FDIC  or  by  any  other 
federal  or  state  agency  or  official. 

(b)  Stock  benefit  plans — Stock  benefit 
plans,  including  stock  options,  stock 
warrants,  and  other  similar  stock  based 
compensation  plans  will  be  reviewed  by 
the  FDIC  and  must  be  fully  disclosed  to 
all  potential  subscribers.  Participants  in 
stock  benefit  plans  may  include 
incorporators,  directors,  and  officers.  A 
description  of  any  such  plans  proposed 
must  be  included  in  the  application 
submitted  to  the  appropriate  regional 
director  (DOS).  The  structure  of  stock 
benefit  plans  should  encourage  the 
continued  involvement  of  the 
participants  and  serve  as  an  incentive 
for  the  successful  operation  of  the 
institution.  Stock  benefit  plans  should 
contain  no  feature  that  would  encourage 
speculative  or  high  risk  activities  or 
serve  as  an  obstacle  to  or  otherwise 
impede  the  sale  of  additional  stock  to 
the  general  public. 

Listed  below  are  factors  that  the  FDIC 
will  consider  in  reviewing  stock  benefit 
plans: 

•  The  duration  of  rights  granted 
should  be  limited,  and  in  no  event 
should  the  exercise  period  exceed  ten 
years; 

•  Rights  granted  should  encourage 
the  recipient  to  remain  involved  in  the 
proposed  depository  institution.  For 
example,  a  vesting  period  of 
approximately  equal  percentages  each 
year  over  the  initial  three  years  of 
operation  is  a  type  of  provision  that 
would  be  appropriate  to  ensure 
continued  involvement.  This 
requirement  may  be  waived  for 
participants  awarded  only  a  nominal 
number  of  shares; 

•  Rights  granted  should  not  be 
transferable  by  the  participant; 

•  The  exercise  price  of  stock  rights 
shall  not  be  less  than  the  fair  market 
value  of  the  stock  at  the  time  that  the 
rights  are  granted; 

•  Rights  under  the  plan  must  be 
exercised  or  expire  within  a  reasonable 
time  after  termination  as  an  active 
officer,  employee  or  director;  and 

•  Stock  benefit  plans  should  contain 
a  provision  allowing  the  institution's 
primary  federal  regulator  to  direct  the 
institution  to  require  plan  participants 
to  exercise  or  forfeit  their  stock  rights  if 
the  institution's  capital  falls  below  the 
minimum  requirements,  as  determined 
by  its  state  or  primary  federal  regulator. 

Stock  benefit  plans  provided  to 
directors  and  officers  will  be  reviewed 
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as  a  part  of  the  total  compensation 
package  offered  to  such  individuals. 

The  FDIC  will  closely  review  stock 
benefit  plans  established  to  compensate 
incorporators,  hi  reviewing  such  plans, 
the  FDIC  will  consider  the  individual's 
time,  expertise,  financial  conuniLment, 
and  continuing  involvement  in  the 
management  of  the  proposed  institution. 
The  FDIC  will  also  consider  the  amount 
and  basis  of  any  cash  payments  which 
wrill  be  made  to  the  incorporator  for 
services  rendered  or  as  a  return  on 
funds  placed  at  risk.  Plans  to 
compensate  incorporators  that  provide 
for  more  than  one  option  or  warrant  for 
each  share  subscribed  will  generally  be 
considered  excessive.  It  is  further 
expected  that  incorporators  granted 
options  or  warrants  at  or  near  this  level 
will  actively  participate  in  the 
management  of  the  depository 
institution  as  an  executive  officer  or 
director.  On  a  case-by-case  basis,  the 
FDIC  may  not  object  to  additional 
options  being  granted  to  an  incorporator 
who  will  also  be  a  senior  executive 
officer. 

The  FDIC  recognizes  that  there  will  be 
limited  instances  where  individuals 
who  substantially  contribute  to  the 
organization  of  a  new  depository 
institution  do  not  intend  to  serve  as  an 
active  officer  or  director  after  the 
institution  opens  for  business.  The  FDIC 
generally  will  not  object  to  awarding 
warrants  or  options  to  incorporators 
who  agree  to  accept  shares  of  stock  in 
lieu  of  cash  payment  for  funds  placed  at 
risk  or  for  professional  services 
rendered.  In  such  instances,  the  FDIC 
defines  funds  placed  at  risk  to  include 
"seed  money"  actually  paid  into  the 
organizational  fund  and  the  value  of 
professional  services  rendered  as  the 
market  value  of  legal,  accounting  and 
other  professional  services  rendered. 
Generally,  warrants  or  options  for 
organizers  who  will  not  participate  in 
the  management  of  the  institution  will 
be  considered  excessive  if  the  amount  of 
options  or  warrants  to  be  granted 
exceeds  the  number  of  shares  of  stock 
received  in  repayment  for  funds  placed 
at  risk  and/or  for  professional  services 
rendered.  The  granting  of  options  to 
incorporators  who  guarantee  loans  to 
finance  an  institution's  organization 
generally  would  not  be  objectionable, 
but  options  granted  should  be  limited  so 
that  the  market  value  of  the  stock 
subject  to  option  does  not  exceed  the 
amount  of  the  loan  guarantees  (although 
guarantees  exceeding  the  amount  drawm 
or  expected  to  be  drawn  will  not  be 
considered).  When  continuing  service  is 
not  contemplated,  the  FDIC  will  not 
require  vesting  or  restrictions  on 
transferability,  but  vdll  review  the 


duration  of  the  rights,  exercise  price, 
and  exercise  or  forfeiture  clauses  in  the 
same  manner  as  discussed  above. 

In  evaluating  benefit  and 
compensation  plans  for  insiders,  the 
FDIC  will  look  to  the  substance  of  the 
proposal.  Those  proposals  that  are 
determined  to  be  substantially  stock 
based  plans  will  be  evaluated  based  on 
the  foregoing  stock  benefit  plan  criteria. 
Stock  appreciation  rights  and  similar 
plans  that  include  a  cash  payment  to  the 
recipient  based  directly  on  the  market 
value  of  the  depositor>'  institution's 
stock  are  unacceptable. 

If  the  proposal  involves  the  formation 
of  a  de  novo  holding  company  and  a 
stock  benefit  plan  is  being  proposed  at 
the  holding  company  level,  that  stock 
benefit  plan  will  be  reviewed  by  the 
FDIC  in  the  same  manner  as  a  plan 
involving  stock  issued  by  the  proposed 
depository  institution. 

In  some  instances,  the  exercise  of 
rights  granted  by  a  stock  benefit  plan 
will  trigger  the  requirements  of  the 
Change  in  Bank  Control  Act  of  1978, 
section  7(j)  of  the  FDI  Act  (12  U.S.C. 
181 7(j)).  The  approval  of  an  Application 
for  Deposit  Insurance  which  includes  a 
description  of  stock  benefit  plans  does 
not  satisfy  the  prior  notice  requirements 
of  the  Change  in  Bank  Control  Act,  if  the 
exercise  of  rights  would  trigger  the  prior 
notice  reouirement. 

(c)  Background  and  biographical 
information — Proposed  directors, 
officers,  and  10%  shareholders  must  file 
financial  and  biographical  information 
in  connection  writh  the  deposit 
insurance  application.  The  FDIC  may 
request  a  report  from  the  Federal  Bureau 
of  Investigation  or  other  investigatory 
agencies  on  these  individuals. 
Fingerprinting  of  individuals  may  be 
required.  Background  checks  and 
fingerprinting  may  be  waived  by  the 
appropriate  FDIC  regional  director 
(DOS)  for  individuals  who  are  currently 
associated  with,  or  have  had  a  recent 
past  association  with,  an  insured 
depository  institution.  When  the 
proposed  depository  institution  is  being 
established  as  a  wholly  owned 
subsidiary  of  an  eligible  holding 
company,  the  appropriate  FDIC  regional 
director  (DOS)  may  waive  financial 
information  for  those  persons  who  are 
being  proposed  as  directors  or  officers  of 
the  applicant.  Background  checks 
conducted  by  other  federal  financial 
institution  regulators  in  connection  with 
charter  applications  are  generally 
adequate  for  the  FDIC  if  the  other 
regulators  agree  to  notify  the  FDIC  of 
instances  in  which  further  investigation 
is  warranted. 

In  the  event  any  present  or 
prospective  director,  officer,  employee, 


controlling  stockholder,  or  agent  of  the 
applicant  has  been  convicted  of  any 
criminal  offense  involving  dishonesty, 
breach  of  trust,  or  money  laundering,  or 
has  agreed  to  enter  into  a  pretrial 
diversion  or  similar  program  in 
connection  with  a  prosecution  of  such 
offense,  the  applicant  must  obtain  the 
FDIC's  written  consent  under  section  19 
of  the  Act  (12  U.S.C.  1829).  before  any 
such  person  may  serve  in  one  or  more 
of  those  capacities.  Guidelines  regarding 
section  19  applications  may  be  obtained 
from  the  appropriate  FDIC  regional 
office  (DOS). 

Proponents  should  be  aware  of  the 
prohibitions  against  interlocking 
management  officials  which  are 
applicable  to  depository  institutions  and 
depository  institution  holding 
companies  and  which  are  contained  in 
the  Depository  Institution  Management 
Interlocks  Act  (12  U.S.C.  3201). 

(d)  Fidelity  insurance,  policies,  and 
audit  coverage — An  insured  depositors- 
institution  should  maintain  sufficient 
fidelity  bond  coverage  on  its  active 
officers  and  employees  to  conform  with 
generally  accepted  industry  practices, 
Primar>'  coverage  of  no  less  than  $1 
million  is  ordinarily  expected.  Approval 
of  the  application  may  be  conditioned 
upon  acquisition  of  adequate  fidelity 
coverage  prior  to  opening  for  business. 

Applicants  are  expected  to  develop 
appropriate  written  investment,  loan, 
funds  management  and  liquidity 
poUcies.  Establishment  of  an  acceptable 
audit  program  is  required  for  proposed 
depository  institutions.  Applicants  for 
deposit  insurance  coverage  are  expected 
to  commit  the  depository  institution  to 
obtain  an  audit  by  an  independent 
public  accountant  annually  for  at  least 
the  first  three  years  of  operation.  The 
FDIC  may  determine,^  on  a  case-by-case 
basis,  that  a  separate  audit  is 
unnecessary  where  the  applicant  is 
owned  by  a  holding  company  and  the 
proposed  depository  institution  will 
undergo  an  audit  performed  by  an 
independent  public  accountant  as  part 
of  an  audit  of  the  consolidated  financial 
statements  of  its  parent  company. 

5.  Risk  Presented  to  the  Bank  Insurance 
Fund  or  Savings  Association  Insurance 
Fund 

In  order  to  resolve  this  factor 
favorably,  the  FDIC  must  be  assured  that 
the  proposed  institution  does  not 
present  an  undue  risk  to  the  Bank 
Insurance  Fund  or  the  Savings 
Association  Insurance  Fund.  As  a 


'  in  a  situation  in  which  the  FIJIC  is  not  to  be  the 
primary  federal  regulator,  these  determinations  will 
be  made  in  consultation  with  the  primary  federal 
regulator. 
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general  matter,  the  FDIC  interprets  this 
factor  very  broadly.  In  making  its 
determination,  the  FDIC  will  rely  on  anv 
information  available  to  it,  including, 
but  not  limited  to  the  applicant's 
business  plan.  The  FDIC  expects  that  an 
applicant  will  submit  a  business  plan 
commensurate  with  the  capabilities  of 
its  management  and  the  financial 
commitment  of  the  incorporators. •• 
Submission  of  an  unsound  business 
plan  will  unfavorably  impact  the 
finding  concerning  this  factor.  An 
applicant's  business  plan  should 
demonstrate  the  following: 

•  Adequate  policies,  procedures,  and 
management  expertise  to  operate  the 
proposed  depository  institution  in  a  safe 
and  sound  manner: 

•  Ability  to  achieve  a  reasonable 
market  share; 

•  Reasonable  earnings  prospects: 

•  Ability  to  attract  and  maintain 
adequate  capital;  and 

•  Responsiveness  to  community 
needs. 

Operating  plans  that  rely  on  high  risk 
lending,  a  special  purpose  market,  or 
significant  funding  from  sources  other 
than  core  deposits,  or  that  otherwise 
diverge  from  conventional  bank  related 
financial  services  will  require  specific 
documentation  as  to  the  suitability  of 
the  proposed  activities  for  an  insured 
institution.  Similarly,  additional 
documentation  of  plans  is  required 
where  markets  to  be  entered  are 
intensely  competitive  or  economic 
conditions  are  marginal. 

6.  Convenience  and  Needs  of  the 
Community  to  be  Served 

The  essential  considerations  in 
evaluating  this  factor  are  the  deposit 
and  credit  needs  of  the  community  to  be 
served,  the  nature  and  extent  of  the 
opportunity  available  to  the  applicant  in 
that  location,  and  the  willingness  and 
ability  of  the  applicant  to  serve  those 
financial  needs. 

The  applicant  must  clearly  define  the 
community  it  intends  to  serve  and 
provide  information  on  that  community, 
including  economic  and  demographic 
data  and  a  description  of  the 
competitive  environment.  The  applicant 
should  also  define  the  services  to  be 
offered  in  relation  to  the  needs  of  the 
community.  The  proposed  depository 
institution's  Community  Reinvestment 
Act  documentation,  including  any 
applicable  public  file  information, 
prepared  in  accordance  with  the 
requirements  of  the  institution's 


♦Any  significant  deviation  from  the  business  plan 
within  the  first  three  years  of  operation  must  be 
reported  by  the  insured  depository  institution  to  the 
primary  federal  regulator  before  consummation  of 
the  change. 


primary  federal  regulator,  is  an 
important  part  of  the  FDIC's  evaluation 
of  the  convenience  and  needs  of  the 
community  to  be  served. 

7,  Consistency  of  Corporate  Powers  with 
the  Purposes  of  the  Act 

(a)  National  banks  and  Federal 
savings  associations — Generally  the 
FDIC  will  presume  that  a  proposed 
national  bank's  or  federal  savings 
association's  corporate  powers  are 
consistent  with  the  purposes  of  the  Act. 

(b)  Insured  state  banks  and  state 
savings  associations — Pursuant  to 
section  24  of  the  Act  (12  U.S.C.  1831a), 
no  insured  state  bank  may  engage  as 
principal  in  any  type  of  activity  that  is 
not  permissible  for  a  national  bank, 
unless  the  FDIC  has  determined  that  the 
activity  would  pose  no  significant  risk 
to  the  appropriate  deposit  insurance 
fund  and  the  state  bank  is,  and 
continues  to  be,  in  compliance  with 
applicable  capital  standards  prescribed 
by  its  primary  federal  regulator. 
Similarly,  section  28  of  the  Act  (12 
U.S.C.  1831e)  provides  that  a  state 
chartered  savings  association  may  not 
engage  in  any  type  of  activity  that  is  not 
permissible  for  a  federal  savings 
association,  unless  the  FDIC  has 
determined  that  the  activity  would  pose 
no  significant  risk  to  the  affected 
deposit  insurance  fund  and  the  savings 
association  is,  and  continues  to  be,  in 
compliance  with  the  capital  standards 
for  the  association.  Applicants  shall 
agree  in  the  application  not  to  engage  in 
any  prohibited  activities  after  deposit 
insurance  has  been  granted. 

State  nonmember  banks  may  not 
exercise  trust  powers  without  the  prior 
written  approval  of  the  FDIC. 

Operating  Noninsured  Institutions 

This  section  discusses  the  evaluation 
of  applications  for  deposit  insurance 
submitted  by  operating  noninsured 
institutions.  The  FDIC's  criteria  for 
evaluating  applications  submitted  by 
operating  institutions  are  generally  the 
same  as  those  for  proposed  depository 
institutions. 

The  FDIC  must  consider  the  seven 
factors  found  in  section  6  of  the  Act, 
which  are  discussed  above. 

The  condition  of  an  applicant 
institution  will  be  determined  from  all 
available  information  and  will  generally 
include  an  on-site  examination  as  part 
of  the  investigation  process.  Results  of 
the  examination  should  reflect  an 
institution  that  is  fundamentally  sound, 
although  some  modest  weaknesses  may 
exist.  The  nature  and  severity  of 
deficiencies  found  should  not  be 
material,  and  the  institution  must  be 


stable  and  able  to  withstand  business 
fluctuations. 

Capital  ratios  will  be  calculated  using 
financial  statements  prepared  in 
accordance  with  the  "Instructions- 
Consolidated  Reports  of  Condition  and 
Income"  or  "Thrift  Financial  Reports" 
in  use  for  insured  institutions  at  the 
time.  An  applicant's  capital  adequacy 
will  be  measured  in  relation  to  the 
capital  ratios  established  in  the  capital 
regulations  of  the  institution's  primary 
federal  regulator.  Based  on  an  analysis 
of  the  type  and  quality  of  the 
institution's  assets,  the  kind  of  powers 
exercised,  the  institution's  funding 
sources,  or  other  factors,  an  initial 
capital  level  higher  than  the  minimum 
levels  prescribed  may  be  required.  The 
analysis  will  include  consideration  of 
such  matters  as  whether  the  applicant  is 
relatively  new,'  has  embarked  upon  a 
substantive  change  in  powers  exercised, 
or  has  experienced  erratic  growth 
patterns  in  recent  years. 

As  part  of  the  application 
investigation  process,  the  FDIC  will 
discuss  with  the  applicant  its  future 
operating  intentions.  If  any  change  in  its 
kind  or  level  of  activity  is  expected 
following,  or  as  a  result  of,  the  approval 
by  the  FDIC  of  deposit  insurance,  the 
applicant  may  be  requested  to  submit  a 
plan  for  maintaining  adequate  capital  in 
the  future. 

Unless  waived  in  writing  by  the  FDIC, 
an  applicant  shall  have  a  full  scope 
audit  conducted  by  an  independent 
public  accountant  prior  to  submitting  an 
application  and  shall  submit  a  copy  of 
the  auditor's  report  as  part  of  the 
application. 

Section  24  of  the  Act  (12  U.S.C. 
1831a)  limits  the  powers  of  insured  state 
banks,  and  section  28  of  the  Act  (12 
U.S.C.  1831e)  limits  the  powers  of  state 
chartered  savings  associations.  If  the 
institution  is  exercising  any  powers  not 
authorized  under  the  applicable  statute, 
the  application  should  contain  an 
agreement  and  plan  for  eliminating  the 
activity  as  soon  as  possible,  or  a 
separate  application  should  be 
submitted  seeking  the  FDIC's  consent  to 
continue  the  activity. 

Deposit  Insurance  Applications  From 
Proposed  Publicly  Owned  Depository 
Institutions 

An  application  for  deposit  insurance 
for  a  proposed  depository  institution 


'This  Statement  of  Policy  provides  that  the  initial 
capital  for  a  proposed  depository  institution  should 
be  sufficient  to  provide  a  leverage  ratio  of  Tier  I 
capital  to  total  estimated  assets  of  at  least  8% 
throughout  the  first  three  years  of  operation.  This 
standard  shall  also  be  applied  to  a  recently 
organized  institution  applying  for  deposit 


msurance. 
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which  would  be  owned  or  controlled  by 
a  domestic  governmental  entity  (such 
as,  for  example,  a  state,  county  or  a 
municipality)  will  be  reviewed  very 
closely.*  The  FDIC  is  of  the  opinion  that 
due  to  their  public  ownership,  such 
depository  institutions  present  unique 
supervisory  concerns  that  do  not  exist 
with  privately  owned  depository 
institutions.  For  example,  because  of 
their  ultimate  control  by  the  political 
process,  such  institutions  could  raise 
special  concerns  relating  to  management 
stability,  their  business  purpose,  and 
their  ability  and  willingness  to  raise 
capital  (particularly  in  the  form  of  true 
equity  rather  than  governmental 
transfers).  On  the  other  hand,  such 
institutions  may  be  particularly  likely  to 
meet  the  convenience  and  needs  of  their 
local  community,  particularly  if  the 
local  community  is  currently  un-  or 
under-served  by  depository  institutions. 
In  view  of  such  considerations  and  the 
policy  issues  they  embody,  the  FDIC 
will  closely  evaluate  such  applications 
to  ensure  that  the  required  statutory 
factors  are  met. 

Proposed  Depository  Institutions 
Formed  for  the  Sole  Purpose  of 
Acquiring  Assets  and  Assuming 
Liabilities  of  an  Insured  Institution  in 
Default 

Because  of  the  urgent  nature  of  this 
type  of  transaction,  the  procedures 
described  above  for  insuring  proposed 


'Banks  that  are  owned  by  foreign  governments 
and  their  subdivisions  and  banks  that  are  owned  or 
controlled  by  Native  American  tribes  or  bands  are 
distinguished  from  conventional  governmental 
units  and  will  continue  to  be  reviewed  in  the  same 
manner  as  in  the  (>ast.  Banks  that  are  owned  by 
foreign  governments  and  their  subdivisions  are 
entitled  to  "national  treatment."  [See  International 
Banking  Act  of  1978,  12  U.S.C.  3101  et  seq). 
National  treatment  requires  that  all  foreign 
depository  institutions,  whether  publicly-  or 
privately-owned,  receive  consistent  treatment  with 
domestic  entities  when  operating  in  the  United 
States.  This  includes  eligibility  for  deposit 
insurance  which  is  of^en  a  condition  of  either  a 
state  or  federal  charter.  Native  American  tribes  or 
bands  that  own  or  control  depository  institutions 
can  also  be  distinguished  from  a  conventional 
governmental  unit  that  seeks  to  open  or  acquire  a 
depository  institution.  This  is  because  under  federal 
law,  Native  American  tribes  and  bands  function  as 
both  governmental  and  economic,  for-profit  entities. 
The  Indian  Reorganization  Act  of  1934  (the  IRA)  (25 
U.S.C.  461  et  seq.)  authorizes  not  only  the  creation 
of  tribal  governments  (see  section  16  of  the  IRA.  12 
U.S.C.  476),  but  also  provides  for  the  creation  of 
tribal  business  corporations  pursuant  to  section  17 
of  the  IRA  (25  U.S.C.  477).  At  the  same  time, 
however,  a  tribal  government  organized  under 
section  16  of  the  IRA  is  not  precluded  from 
engaging  in  busines*  activities.  See  S.  Unique  Ltd. 
V.  Gila  River  Pima-Maricopa  Indian  Community. 
138  Ariz.  384,  674  P.2d  1376  (Ct.  App.  1984).  These 
legal  and  policy  considerations  unique  to  these  two 
categories  of  insurance  applicants  outweigh  any 
concerns  that  the  FDIC  may  have  regarding  the 
ownership  of  such  depository  institutions  by 
governmental  entities. 


depository  institutions  are  modified 
when  the  institution  is  being  formed  for 
the  sole  purpose  of  acquiring  assets  and 
assuming  liabilities  of  an  institution  in 
default.  Such  institutions  are  approved 
based  on  the  statutory  factors  contained 
in  section  6  of  the  Act;  however,  the 
procedures  for  resolving  these  factors 
are  modified  significantly. 

The  evaluation  of  the  statutory  factor 
"financial  history  and  condition"  will 
be  based  to  a  great  extent  on  the  quality 
of  assets  purchased  and  the  types  of 
liabilities  assumed  in  the  transaction. 

The  minimum  capital  requirement  for 
these  transactions  is  such  that  the 
acquiring  depository  institution  would 
be  "adequately  capitalized,"  as  defined 
in  the  capital  regulations  of  its  primarj' 
federal  regulator,  which  should  be 
augmented  by  an  adequate  allowance 
for  loan  and  lease  losses.  It  is 
emphasized  that  this  is  a  minimum 
standard,  and  a  higher  capital  level  may 
be  required.  The  initial  capital 
requirements  may  be  based  on  a  realistic 
projection  of  the  estimated  retained 
deposits.  However,  the  proposed 
depository  institution  will  be  required 
to  provide  a  written  commitment  to 
achieve  the  minimum  capital  position 
shortly  after  consummation  if  the 
volume  of  deposits  is  underestimated. 

Proponents  should  contact  the 
appropriate  FDIC  regional  office  (DOS) 
as  soon  as  possible  if  they  are  interested 
in  acquiring  assets  and/or  assuming 
liabilities  of  an  institution  in  default. 
Due  to  the  time  constraints  involved 
wath  this  type  of  transaction, 
information  submissions  and 
applications  will  be  abbreviated. 
Generally,  a  letter  request  accompanied 
by  copies  of  applications  filed  with 
other  federal  or  state  regulatory 
authorities  will  be  sufficient.  Other 
information  will  be  requested  only  as 
needed  by  the  appropriate  FDIC  official. 

Relationships  With  Other  Federal 
Regulators 

Nothing  in  these  guidelines  is 
intended  to  relieve  the  applicant  of  any 
requirements  imposed  by  a  depository 
institution's  primary  federal  regulator. 
Any  differences  in  requirements  of  the 
FDIC  and  the  institution's  primary 
federal  regulator  will  be  resolved  during 
the  investigation  process. 

By  order  of  the  Board  of  Directors. 
Dated  at  Washington,  D.C.,  this  7th  day  of 
July,  1998. 

Federal  Deposit  Insurance  Corporation. 

lajnes  LaPierre, 

Deputy  Executive  Secretary. 

(FR  Doc.  98-21488  Filed  8-19-98:  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Bank  Merger  Transactions 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Statement  of  policy. 

SUMMARY:  The  FDIC  is  revising  its 
Statement  of  Policy  on  Bank  Merger 
Transactions  (Statement  of  Policy)  by 
updating  it  to  reflect  legislative  and 
other  developments  that  have  occurred 
since  the  Statement  of  Policy  was  last 
revised  in  1989.  The  revision  also  gives 
added  guidance  by  including  new 
provisions  and  clarifying  some  existing 
provisions.  The  revision  is  a  part  of  the 
FDIC's  systematic  review  of  its 
regulations  and  written  policies  under 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994. 
The  revised  Statement  of  Policy  is 
intended  to  be  read  in  conjunction  with 
the  merger  provisions  of  the  FDIC's 
revised  regulations  governing 
applications  filed  with  the  FDIC,  which 
also  appear  in  this  issue  of  the  Federal 
Register. 

EFFECTIVE  DATE:  October  1.  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  VV.  Hodson,  Review  Examiner, 
Division  of  Supervision,  (202)  898- 
6919,  Martha  Coulter,  Counsel,  Legal 
Division,  (202)  898-7348.  Federal 
Deposit  Insurance  Corporation, 
Washington,  D.C.  20429. 
SUPPLEMENTARY  INFORMATION:  On 
October  9,  1997,  the  FDIC  issued  for  a 
public  comment  a  proposal  to  revise  the 
existing  Statement  of  Policy  (62  FR 
52877).  The  proposal  was  issued  in 
connection  with  section  303(a)  of  the 
Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI  Act),  12  U.S.C.  4803(a),  which 
required  that  each  of  the  federal  banking 
agencies  conduct  a  review  of  its 
regulations  and  written  policies,  for  two 
general  purposes.  These  purposes  were: 
(1)  To  streamline  and  modify  the 
regulations  and  policies  in  order  to 
improve  efficiency,  reduce  unnecessary 
costs,  and  eliminate  unwarranted 
constraints  on  credit  availability;  and  (2) 
to  remove  inconsistencies  and 
outmoded  and  duplicative 
requirements. 

As  part  of  this  review,  the  FDIC 
determined  that  the  Statement  of  Policy 
should  be  revised.  The  primary*  purpose 
of  the  revision  was  to  update  the 
Statement  of  Policy  to  reflect  statutory 
changes  and  other  developments  since 
its  last  revision  in  1989  In  addition, 
certain  clarifications  and  refinements 
were  proposed,  as  well  as  new 
provisions  intended  to  give  guidance  in 
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areas  not  addressed  by  the  e.xisting 
Statement  of  Policy. 

The  recent  developments  reflected  in 
the  proposed  revisions  included  those 
resulting  from  statutory  changes,  such 
as  changes  made  bv  the  CDRI  Act;  the 
Riegle-Neal  Interstate  Banking  and 
Branching  Efficiency  Act  of  1994;  and 
the  Financial  Institutions  Reform. 
Reco\.erv.  and  Enforcement  Act  of 
1989.'  Changes  in  each  of  those  statutes 
caused  related  references  in  the  e.xisting 
Statement  of  Policy  to  become  out-dated 
or  incomplete. 

Also  reflected  in  the  proposed 
revision  were  such  other  developments 
as  the  discontinuation  of  FDIC 
collection  of  data  on  "IPC"  deposits 
(deposits  of  individuals,  partnerships. 
and  corporations),  previously  used  as  a 
measure  in  FDIC  merger  analysis.  The 
proposal  also  reflected  amendments  to 
certain  FDIC  regulations,  such  as  the 
199a-4niendment  of  the  FDIC's 
regulations  implementing  the 
Communitv  Reinvestment  Act  [see  60 
FR  22156  (May  4,  1995))  and.  more 
recently,  the  proposed  amendments  to 
the  FDIC's  regulations  go\'erning  merger 
applications  [see  b2  FR  52810  (October 
9.  1997)). 

In  addition  to  the  updates  discussf^d 
above,  the  proposed  revision  expanded 
the  Staterntmt  of  Policy  to  include 
elements  not  previously  covered,  such 
as  references  to  optional  conversion 
transactions,  branch  closings  in 
connection  with  merger  transactions, 
and  interstate  and  interim  merger 
transactions.  The  proposed  Statement  of 
Policy  also  included  a  number  of 
clarifications  and  refinements,  such  as  a 
clarification  that  transactions  that  do 
not  involve  a  transfer  of  deposit 
liabilities  tvpicallv  do  not  require  prior 
FDIC  apprf)val  under  the  Bank  Merger 
Act.  unless  the  transaction  involves  the 
acquisition  of  all  or  substantially  all  of 
an  institution's  assets. 

The  FDIC  received  two  letters 
specifically  commenting  on  the 
proposed  revisions.  Both  letters  were 
from  depository  institution  trade 
associations  and  both  expressed  support 
for  the  revisions.  No  unfavorable 
comments  were  received.  No  changes 
were  made  as  a  result  of  comments 
received:  however,  a  reference  to  the 
recently  adopted  Interagency  Statement 
on  Branch  Names  was  added  to  the 
section  discussing  related 
considerations.  The  Interagency 
Statement,  which  addresses  the 
potential  for  customer  confusion  about 
deposit  insurance  when  an  insured 


'  The  citdlions  for  t.hese  statutes  are.  respectively. 
Pub.  L.  103-325.  108  St.it.  2160-.  Pub.  L.  103-328.' 
108  Stdl.  233B.  and  Pub.  L.  101-73.  103  Stat.  183. 


institution  operates  a  branch  under  a 
trade  name  different  from  that  of  the 
institution,  was  adopted  May  1.  1998. 
with  an  effective  date  of  July  1.  1998. 
See  FDIC.  Financial  Institution  Letter 
46-98.  (May  1.  1998). 

With  this  exception,  and  with  the 
exception  of  a  few  minor  editorial 
changes,  the  Board  is  adopting  the 
revised  Statement  of  Policy  as  proposed. 
The  revised  Statement  of  Policy  is 
intended  to  be  read  in  conjunction  with 
the  revised  merger  provisions  of  newly- 
amended  part  303  (.•\pplications)  of  tfie 
FDIC's  regulations,  which  is  published 
elsewhere  in  this  issue  of  the  Federal    • 
Register. 

The  Statement  of  Policy  is  revised  by 
the  Board  to  read'as  follows: 

FDIC  Statement  of  Policy  on  Bank 
.Merger  Transactions 

/.  Introduction 

Section  18(c)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1828(c)), 
popularly  known  as  the  "Bank  Merger 
Act,"  requires  the  prior  written  approval 
of  the  FDIC  before  anv  insured 
depository  institution  may: 

(1)  Merge  or  consolidate  w^ith. 
purchase  or  otherwise  acquire  the  assets 
of.  or  assume  any  deposit  liabilities  of. 
another  insured  depository  institution  if 
the  resulting  institution  is  to  be  a  state 
nonmember  bank,  or 

(2)  Merge  or  consolidate  with,  assume 
liability  to  pay  any  deposits  or  similar 
liabilities  of.  or  transfer  assets  and 
deposits  to.  a  noninsured  bank  or     " 
institution. 

Institutions  undertaking  one  of  the 
above  described  "merger  transactions" 
must  file  an  application  with  the  FDIC. 
Transactions  that  do  not  involve  a 
transfer  of  deposit  liabilities  typically 
do  not  require  prior  FDIC  approval 
under  the  Bank  .Merger  Act.  unless  the 
transaction  involves  the  acquisition  of 
all  or  substantially  all  of  an  institution's 
assets. 

The  Bank  Merger  Act  prohibits  the 
FDIC  from  approving  any  proposed 
merger  transaction  that  would  result  in 
a  monopoly,  or  would  further  a 
combination  or  conspiracy  to 
monopolize  or  to  attempt  to  m.onopolize 
the  business  of  banking  in  any  part  of 
the  United  States.  Similarly,  the  Bank 
Merger  Act  prohibits  the  FDIC  from 
approving  a  proposed  merger 
transaction  whose  effect  in  any  section 
of  the  country  may  be  substantially  to 
lessen  competition,  or  which  in  any 
other  manner  would  be  in  restraint  of 
trade.  An  exception  may  be  made  in  the 
case  of  a  merger  transaction  whose 
effect  would  be  to  substantially  lessen 
competition,  tend  to  create  a  monopoly, 


or  otherwise  restrain  trade,  if  the  FDIC 
finds  that  the  anticompetitive  effects  of 
the  proposed  transaction  are  clearly 
outweighed  in  the  public  interest.  For 
example,  the  FDIC  may  approve  a 
merger  transaction  to  prevent  the 
probable  failure  of  one  of  the 
institutions  involved. 

In  every  proposed  merger  transaction, 
the  FDIC  must  also  consider  the 
financial  and  managerial  resources  and 
future  prospects  of  the  existing  and 
proposed  institutions,  and  the 
convenience  and  needs  of  the 
community  to  be  ser\ed. 

//.  Application  Procedures 

1.  Application  filing.  Application 
forms  and  instructions  may  be  obtained 
from  any  FDIC  Division  of  Supervision 
(DOS)  regional  office.  Completed 
applications  and  any  other  pertinent 
materials  should  be  filed  with  the 
appropriate  regional  director  as 
specified  in  §  303.2(g)  of  the  FDIC  rules 
and  regulations  (12  CFR  303.2(g)).  The 
application  and  related  materials  will  be 
reviewed  by  regional  office  staff  for 
compliance  with  applicable  laws  and 
FDIC  rules  and  regulations.  When  all 
necessary  information  has  been 
received,  the  application  will  be 
processed  and  a  decision  rendered  by 
the  regional  director  pursuant  to  the 
delegations  of  authority  set  forth  in 

§  303.66  of  the  FDIC  rules  and 
regulations  (12  CFR  303.66)  or  the 
application  will  be  forwarded  to  the 
FDIC's  Washington  office  for  processing 
and  decision. 

2.  Expedited  processing.  Section 
303.64  of  the  FDIC  rules  and  regulations 
(12  CFR  303.64)  provides  for  expedited 
processing,  which  the  FDIC  will  grant  to 
eligible  applicants.  In  addition  to  the 
eligible  institution  criteria  provided  for 
in  §  303.2  (12  CFR  303.2).  §  303.64 
provides  expedited  processing  criteria 
specifically  applicable  to  proposed 
merger  transactions. 

3.  Publication  of  notice.  The  FDIC 
will  not  take  final  action  on  a  merger 
application  until  notice  of  the  proposed 
merger  transaction  is  published  in  a 
newspaper  or  newspapers  of  general 
circulation  in  accordance  with  the 
requirements  of  section  18(c)(3)  of  the 
Federal  Deposit  Insurance  Act.  See 

§  303.65  of  the  FDIC  rules  and 
regulations  (12  CFR  303.65).  The 
applicant  must  furnish  evidence  of 
publication  of  the  notice  to  the 
appropriate  regional  director  (DOS) 
following  compliance  with  the 
publication  requirement.  See  §303.'7(b) 
of  the  FDIC  rules  and  regulations  (12 
CFR  303.7(b)). 

4.  Reports  on  competitive  factors.  As 
required  by  law,  the  FDIC  will  request 
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reports  on  the  competitive  factors 
involved  in  a  proposed  merger 
transaction  from  the  Attorney  General, 
the  Comptroller  of  the  Currency,  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  and  the  Director  of  the 
Office  of  Thrift  Supervision.  These 
reports  must  ordinarily  be  furnished 
within  30  days,  and  the  applicant  upon 
request  will  be  given  an  opportunity  to 
submit  comments  to  the  FDIC  on  the 
contents  of  the  competitive  factors 
reports. 

5.  Notification  of  the  Attorney 
General.  After  the  FDIC  approves  any 
merger  transaction,  the  FDIC  vkall 
immediately  notify  the  Attorney 
General.  Generally,  unless  it  involves  a 
probable  failure  or  an  emergency  exists 
requiring  expeditious  action,  a  merger 
transaction  may  not  be  consummated 
until  30  calendar  days  after  the  date  of 
the  FDIC's  approval.  However,  the  FDIC 
may  prescribe  a  15-day  period,  provided 
the  Attorney  General  concurs  with  the 
shorter  period. 

6.  Merger  decisions  available. 
Applicants  for  consent  to  engage  in  a 
merger  transaction  may  find  additional 
guidance  in  the  reported  bases  for  FDIC 
approval  or  denial  in  prior  merger 
transaction  cases  compiled  in  the  FDIC's 
annual  "Merger  Decisions"  report. 
Reports  may  be  obtained  from  the  FDIC 
Office  of  Corporate  Communications. 
Room  100,  801  17th  Street  N.W., 
Washington,  D.C.  20434. 

III.  Evaluation  of  Merger  Applications 

The  FDIC's  intent  and  purpose  is  to 
foster  and  maintain  a  safe,  efficient,  and 
competitive  banking  system  that  meets 
the  needs  of  the  communities  served. 
With  these  broad  goals  in  mind,  the 
FDIC  will  apply  the  specific  standards 
outlined  in  this  Statement  of  Policy 
when  evaluating  and  acting  on  proposed 
merger  transactions. 

Competitive  Factors 

In  deciding  the  competitive  effects  of 
a  proposed  merger  transaction,  the  FDIC 
will  consider  the  extent  of  existing 
competition  between  and  among  the 
merging  institutions,  other  depository 
institutions,  and  other  providers  of 
similar  or  equivalent  services  in  the 
relevant  product  market(s)  within  the 
relevant  geographic  market(s). 

1.  Relevant  geographic  market.  The 
relevant  geographic  market(s)  includes 
the  areas  in  which  the  offices  to  be 
acquired  are  located  and  the  areas  from 
which  those  offices  derive  the 
predominant  portion  of  their  loans, 
deposits,  or  other  business.  The  relevant 
geographic  market  also  includes  the 
areas  where  existing  and  potential 
customers  impacted  by  the  proposed 


merger  transaction  may  practically  turn 
for  alternative  sources  of  banking 
ser\'ices.  In  delineating  the  relevant 
geographic  market,  the  FDIC  will  also 
consider  the  location  of  the  acquiring 
institution's  offices  in  relation  to  the 
offices  to  be  acquired. 

2.  Relevant  product  market.  The 
relevant  product  market(s)  includes  the 
banking  services  currently  offered  by 
the  merging  institutions  and  to  be 
offered  by  the  resulting  institution.  In 
addition,  the  product  market  may  also 
include  the  functional  equivalent  of 
such  services  offered  by  other  types  of 
competitors,  including  other  depository 
institutions,  securities  firms,  or  finance 
companies.  For  example,  share  draft 
accounts  offered  by  credit  unions  may 
be  the  functional  equivalent  of  demand 
deposit  accounts.  Similarly,  captive 
finance  companies  of  automobile 
manufactiu^rs  may  compete  directly 
with  depository  institutions  for 
automobile  loans,  and  mortgage  bankers 
may  compete  directly  with  depository 
institutions  for  real  estate  loans. 

3.  Analysis  of  competitive  effects.  In 
its  analysis  of  the  competitive  effects  of 
a  proposed  merger  transaction,  the  FDIC 
will  focus  particularly  on  the  type  and 
extent  of  competition  that  exists  and 
that  will  be  eliminated,  reduced,  or 
enhanced  by  the  proposed  merger 
transaction.  The  FDIC  will  also  consider 
the  competitive  impact  of  providers 
located  outside  a  relevant  geographic 
market  where  it  is  shown  that  such 
providers  individually  or  collectively 
infiuence  materially  the  nature,  pricing, 
or  quality  of  services  offered  by  the 
providers  currently  operating  within  the 
geographic  market. 

The  FDIC's  analysis  will  focus 
primarily  on  those  services  that 
constitute  the  largest  part  of  the 
businesses  of  the  merging  institutions. 
In  its  analysis,  the  FDIC  will  use 
whatever  analytical  proxies  are 
available  that  reasonably  reflect  the 
dynamics  of  the  market,  including 
deposit  and  loan  totals,  the  number  and 
volume  of  transactions,  contributions  to 
net  income,  or  other  measures.  Initially, 
the  FDIC  will  focus  on  the  respective 
shares  of  total  deposits  '  held  by  the 
merging  institutions  and  the  various 
other  participants  with  offices  in  the 
relevant  geographic  market(s),  unless 
the  other  participants'  loan,  deposit,  or 
other  business  varies  markedly  from 
that  of  the  merging  institutions.  Where 
it  is  clear,  based  on  market  share 
considerations  alone,  that  the  proposed 


merger  transaction  would  not 
significantly  increase  concentration  in 
an  unconcentrated  market,  a  favorable 
finding  will  be  made  on  the  competitive 
factor. 

Where  the  market  shares  of  the 
merging  institutions  are  not  clearly 
insignificant,  the  FDIC  will  also 
consider  the  degree  of  concentration 
within  the  relevant  geographic  market(s) 
using  the  Herfindahl-Hirschman  Index 
(HHI)  2  as  a  primary  measure  of  market 
concentration.  For  purposes  of  this  test, 
a  reasonable  approximation  for  the 
relevant  geographic  market(s)  consisting 
of  one  or  more  predefined  areas  may  be 
used.  Examples  of  such  predefined  areas 
include  counties,  the  Bureau  of  the 
Census  Metropolitan-Statistical  Areas 
(MSAs),  or  Rand-McNally  Ranally  Metro 
Areas  (RMAs). 

The  FDIC  normally  will  not  deny  a 
proposed  merger  transaction  on 
antitnast  grounds  (absent  objection  from 
the  Department  of  Justice)  where  the 
post-merger  HHI  in  the  relevant 
geographic  market(s)  is  1.800  points  or 
less  or,  if  it  is  more  than  1,800.  it 
reflects  an  increase  of  less  than  200 
points  from  the  pre-merger  HHI.  Where 
a  proposed  merger  transaction  fails  this 
initial  concentration  test,  the  FDIC  will 
consider  more  closely  the  various 
competitive  dynamics  at  work  in  the 
market,  taking  into  account  a  variety  of 
factors  that  may  be  especially  relevant 
and  important  in  a  particular  proposal, 
including: 

•  The  number,  size,  financial 
strength,  quality  of  management,  and 
aggressiveness  of  the  various 
participants  in  the  market; 

•  The  likelihood  of  new  participants 
entering  the  market  based  on  its 
attractiveness  in  terms  of  population, 
income  levels,  economic  growth,  and 
other  features; 

•  Any  legal  impediments  to  entry  or 
expansion;  and 

•  Definite  entry  plans  by  specifically 
identified  entities. 

In  addition,  the  FDIC  will  consider 
the  likelihood  that  new  entrants  might 
enter  the  market  by  less  direct  means; 
for  e.xample,  electronic  banking  with 
local  advertisement  of  the  availability  of 
such  services.  This  consideration  will 
be  particularly  important  where  there  is 


'  In  many  cases,  total  deposits  will  adequately 
serve  as  a  proxy  for  overall  share  of  the  banking 
business  in  the  relevant  geographic  mark.et(s): 
however,  the  FDIC  may  also  consider  other 
analytical  proxies. 


'The  HM  is  a  statistical  measure  of  market 
concentration  and  is  also  used  as  the  principal 
measure  of  market  concentration  m  the  Department 
of  justice  s  Merger  Guidelines.  The  HHI  for  a  given 
market  is  calculated  by  squaring  each  individual 
competitors  share  of  total  deposits  within  the 
market  and  then  summing  the  si,uared  market  share 
products.  For  exa.mple.  the  HH!  '  >t  a  market  with 
a  single  competitor  would  be;  '. Oi-'  =  10.000.  tor  a 
market  with  fiie  competitors  wr.n  equal  market 
shares,  the  HHI  woaid  be.  20^  ♦  20=  ♦  20^  ♦  20- 
+  20^  =  2.000 
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evidence  that  the  mere  possibiUty  of 
such  entry  tends  to  encourage 
competitive  pricing  and  to  maintain  the 
qudhty  of  services  offered  by  the 
existing  competitors  in  the  market. 

The  FDIC  will  also  consider  the  extent 
to  which  the  proposed  merger 
transaction  likely  would  create  a 
stronger,  more  efficient  institution  able 
to  compete  more  vigorouslv  in  the 
relevant  geographic  markets. 

4.  Consideration  of  the  public  interest. 
The  FDIC  will  deny  any  proposed 
merger  transaction  whose  overall  effect 
likely  would  be  to  reduce  existing 
competition  substantially  bv  limiting 
the  service  and  price  options  available 
to  the  public  in  the  relevant  geographic 
market(s),  unless  the  anticompetitive 
effects  of  the  proposed  merger 
transaction  are  clearly  outweighed  in 
the  public  interest  by  the  convenience 
and  needs  of  the  community  to  be 
served.  For  this  purpose,  the  applicant 
must  show  by  clear  and  convincing 
evidence  that  any  claimed  public 
benefits  would  be  both  substantia!  and 
incremental  and  generally  available  to 
seekers  of  banking  services  in  the 
relevant  geographic  market(s)  and  that 
the  expected  benefits  cannot  reasonably 
be  achieved  through  other,  less 
anticompetitive  means. 

Where  a  proposed  merger  transaction 
is  the  only  reasonable  alternative  to  the 
probable  failure  of  an  insured 
depository  institution,  the  FDIC  mav 
approve  an  otherwise  anticompetitive 
merger  transaction.  The  FDIC  usuallv 
will  not  consider  a  less  anticompetitive 
alternative  that  is  substantially  more 
costly  to  the  FDIC  to  be  a  reasonable 
alternative,  unless  the  potential  costs  to 
the  public  of  approving  the 
anticompetitive  merger  transaction  are 
clearly  greater  than  those  costs  likelv  to 
be  saved  by  the  FDIC. 

Prudential  Factors 

The  FDIC  does  not  wish  to  create 
larger  weak  institutions  or  to  debilitate 
existing  institutions  whose  overall 
condition,  including  capital, 
management,  and  earnings,  is  generally 
satisfactory.  Consequently,  apart  from 
competitive  considerations,  the  FDIC 
normally  will  not  approve  a  proposed 
merger  transaction  where  the  resulting 
institution  would  fail  tc  meet  existing 
capital  standards,  continue  with  weak 
or  unsatisfactory  management,  or  whose 
earnings  prospects,  both  in  terms  of 
quantity  and  quality,  are  weak,  suspect, 
or  doubtful.  In  assessing  capital 
adequacy  and  earnings  prospects, 
particular  attention  will  be  paid  to  the 
adequacy  of  the  allowance  for  loan  and 
lease  losses.  In  evaluating  management, 
the  FDIC  will  rely  to  a  great  extent  on 


the  supervisory  histories  of  the 
institutions  involved  and  of  the 
executive  officers  and  directors  that  are 
proposed  for  the  resultant  institution.  In 
addition,  the  FDIC  may  review  the 
adequacy  of  management's  disclosure  to 
shareholders  of  the  material  aspects  of 
the  merger  transaction  to  ensure  that 
management  has  properly  fulfilled  its 
fiduciary  duties. 

Convenience  and  Needs  Factor 

In  assessing  the  convenience  and 
needs  of  the  community  to  be  served, 
the  FDIC  will  consider  such  elements  as 
the  extent  to  which  the  proposed  merger 
transaction  is  likely  to  benefit  the 
general  public  through  higher  lending 
limits,  new  or  expanded  services, 
reduced  prices,  increased  convenience 
in  utilizing  the  services  and  facilities  of 
the  resulting  institution,  or  other  means. 
The  FDIC,  as  required  by  the 
Community  Reinvestment  Act,  will  also 
note  and  consider  each  institution's 
Community  Reinvestment  Act 
performance  evaluation  record.  An 
unsatisfactory  record  may  form  the  basis 
for  denial  or  conditional  approval  of  an 
application. 

IV.  Related  Considerations 

1 .  Interstate  bank  merger  transactions. 
Where  a  proposed  transaction  is  an 
interstate  merger  transaction  between 
insured  banks,  the  FDIC  will  consider 
the  additional  factors  provided  for  in 
section  44  of  the  Federal  Deposit 
Insurance  Act,  12  U.S.C.  1831u. 

2.  Interim  merger  transactions.  An 
interim  institution  is  a  state-  or 
federally-chartered  institution  that  does 
not  operate  independently,  but  exists, 
normally  for  a  very  short  period  of  time, 
solely  as  a  vehicle  to  accomplish  a 
merger  transaction.  In  cases  where  the 
establishment  of  a  new  or  interim 
institution  is  contemplated  in 
connection  with  a  proposed  merger 
transaction,  the  applicant  should 
contact  the  FDIC  to  discuss  any  relevant 
deposit  insurance  requirements.  In 
general,  a  merger  transaction  (other  than 
a  purchase  and  assumption)  involving 
an  insured  depository  institution  and  a 
federal  interim  depository  institution 
will  not  require  an  application  for 
deposit  insurance,  even  if  the  federal 
interim  depository  institution  will  be 
the  surviving  institution. 

3.  Optional  conversion.  Section 
5(dJ(3J  of  the  Federal  Deposit  Insurance 
Act,  12  U.S.C.  1815(d)(3),  provides  for 
"optional  conversions"  (commonlv 
known  as  Oakar  transactions)  which,  in 
general,  are  merger  transactions  that 
involve  a  member  of  the  Bank  Insurance 
Fund  and  a  member  of  the  Savings 
Association  Insurance  Fund.  These 


transactions  are  subject  to  specific  rules 
regarding  deposit  insurance  coverage 
and  premiuirs  Applicants  may  find 
additional  guidance  in  §  327.31  of  the 
FDIC  rules  and  regulations  (12  CFR 
327.31). 

4.  Branch  closings.  Where  banking 
offices  are  to  be  closed  in  connection 
with  the  proposed  merger  transaction, 
the  FDIC  will  review  the  merging 
institutions'  conformance  to  any 
applicable  requirements  of  section  42  of 
the  FDI  Act  concerning  notice  of  branch 
closings  as  reflected  in  the  Interagency 
Policy  Statement  Concerning  Branch 
Closing  Notices  and  Policies.  See  2  FDIC 
Law,  Regulations,  Related  Acts  5391. 

5.  Legal  fees  and  other  expenses.  The 
commitment  to  pay  or  payment  of 
unreasonable  or  excessive  fees  and  other 
expenses  incident  to  an  application 
reflects  adversely  upon  the  management 
of  the  applicant  institution.  The  FDIC 
will  closely  review  expenses  for 
professional  or  other  services  rendered 
by  present  or  prospective  board 
members,  major  shareholders,  or  other 
insiders  for  any  indication  of  self- 
dealing  to  the  detriment  of  the 
institution.  As  a  matter  of  practice,  the 
FDIC  expects  full  disclosure  to  all 
directors  and  shareholders  of  any 
arrangement  with  an  insider.  In  no  case 
will  the  FDIC  approve  an  application 
where  the  payment  of  a  fee,  in  whole  or 
in  part,  is  contingent  upon  any  act  or 
forbearance  by  the  FDIC  or  by  any  other 
federal  or  state  agency  or  official. 

6.  Trade  names.  Where  an  acquired 
bank  or  branch  is  to  be  operated  under 
a  different  trade  name  than  the 
acquiring  bank,  the  FDIC  will  review  the 
adequacy  of  the  steps  taken  to  minimize 
the  potential  for  customer  confusion 
about  deposit  insurance  coverage. 
Applicants  may  refer  to  the  Interagency 
Statement  on  Branch  Names  for 
additional  guidance.  See  FDIC, 
Financial  Institution  Letter,  46-98  (Mav 
1.1998). 

By  order  of  the  Board  of  Directors. 
Dated  at  Washington,  D.C.,  this  7th  day  of 
luly,  1998. 

Federal  Deposit  Insurance  Corporation, 
lames  LaPierre, 

Deputy  Executive  Secretary. 

(FR  Doc.  98-21489  Filed  8-19-98:  8:45  am) 
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ACTION:  Statement  of  policy. 

summary:  The  FDIC  is  revising  its 
Statement  of  Policy  on  Liability  of 
Commonly  Controlled  Depository 
Institutions  (Statement  of  Policy)  which 
sets  forth  the  procedures  and  guidelines 
the  FDIC  uses  in  assessing  or  waiving 
liability  against  commonly  controlled 
depository  institutions  under  section 
5(e)  of  the  Federal  Deposit  Insurance 
Act.  The  revised  Statement  of  Policy 
removes  the  application  procedures  for 
requesting  a  conditional  waiver  of  the 
cross-guaranty  liability  from  the 
Statement  of  Policy  and  incorporates 
those  same  procedures  into  §  303.245  of 
the  FDIC's  Rules  published  elsewhere  in 
today's  Federal  Register. 
EFFECTIVE  DATE:  October  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jesse  G.  Snyder.  Assistant  Director, 
Division  of  Supervision  (202)  898-6915, 
or  Grovetta  N.  Gardineer,  Counsel,  Legal 
Division,  (202)  898-3728,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street,  N.VV.,  Washington.  D.C.  20429. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  303(a)  of  the 
Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994  (12 
U.S.C.  4803(a)).  the  FDIC  conducted  a 
systematic  review  of  its  regulations  and 
written  policies  and  determined  that  it 
was  appropriate  to  revise  the  Statement 
of  Policy.  As  a  result  of  this  review,  the 
Board  of  Directors  of  the  FDIC  revised 
the  Statement  of  Policy  Regarding 
Liability  of  Commonly  Controlled 
Depository  Institutions  to  move  the 
application  procedures  for  requesting  a 
conditional  waiver  of  cross  guaranty 
liability  from  the  Statement  of  Policy  to 
part  303  (12  CFR  part  303).  Specifically, 
the  contents  of  an  application  for 
requesting  a  conditional  waiver  of 
liability  will  be  located  in  §  303.245. 
The  purpose  of  this  revision  is  to  place 
virtually  all  of  FDIC's  application 
procedures  into  one  regulation  to 
facilitate  ease  of  use. 

The  FDIC  received  two  comments 
regarding  the  revision  to  the  Statement 
of  Policy.  Both  of  the  commenters 
supported  the  FDIC's  proposal  to  revise 
the  Statement  of  Policy. 

For  the  above  reasons,  the  FDIC  is 
adopting  the  following  revision  to  the 
Statement  of  Policy: 

Liability  of  Commonly  Controlled 
Depository  Institutions 

Introduction 

Section  5(e)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1815(e)),  as 
added  by  section  206(a)(7)  of  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989,  creates 


liability  for  commonly  controlled 
insured  depository  institutions  for 
losses  incurred  or  reasonably 
anticipated  by  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  in 
connection  with  (i)  the  default  of  a 
commonly  controlled  insured 
depository  institution:  or  (ii)  any 
assistance  provided  by  the  FDIC  to  any 
commonly  controlled  insured 
depository  institution  in  danger  of 
default.  In  addition  to  certain  statutory 
exceptions  and  exclusions  contained  in 
sections  5(e)(6),  (7)  and  (8).  the  FDI  Act 
also  permits  the  FDIC.  in  its  discretion, 
to  exempt  any  insured  depository 
institution  from  this  liability  if  it 
determines  that  such  exemption  is  in 
the  "best  interests  of  the  Bank  Insurance 
Fund  or  the  Savings  Association 
Insurance  Fund." 

The  liability  of  an  insured  depositor\' 
institution  attaches  at  the  time  of  default 
of  a  commonly  controlled  institution.  It 
is  completely  within  the  discretion  of 
the  FDIC  whether  or  not  to  issue  a 
notice  of  assessment  to  the  liable 
institution  for  the  estimated  amount  of 
the  loss  incurred  or  reasonably 
anticipated  to  be  incurred  by  the  FDIC. 

Guidelines  for  Conditional  Waiver  of 
Liability 

The  FDIC  may.  in  its  discretion, 
choose  not  to  assess  liability  based  upon 
analysis  of  a  particular  situation,  and  it 
may  entertain  requests  for  waivers  from 
affiliated  or  unaffiliated  parties  of  an 
institution  in  default  or  in  danger  of 
default.  The  determination  of  whether 
an  exemption  is  in  the  best  interests  of 
either  insurance  fund  rests  solely  with 
the  Board  of  Directors  of  the  FDIC 
(Board).  Should  the  Board  make  such  a 
determination,  a  waiver  will  be  issued 
setting  forth  terms  and  conditions  that 
must  be  met  in  order  to  receive  an 
exemption  from  liability  (conditional 
waiver  of  liability).  The  following 
guidelines  apply  to  conditional  waivers 
of  liability  under  the  provisions  of  this 
section: 

(1)  A  conditional  waiver  of  liability 
will  be  considered  in  those  cases  where 
the  waiver  facilitates  an  alternative  that 
would  be  in  the  best  interests  of  the 
FDIC.  For  example,  a  conditional  waiver 
may  be  granted  when  requisite 
additional  capital  and  manageriaj 
resources  are  being  provided  which 
substantially  lessen  the  exposure  of  the 
affected  insurance  fund.  VVhen  a 
conditional  waiver  is  granted  to  an 
unaffiliated  acquirer  of  an  institution  in 
default  or  in  danger  of  default  it  will  be 
granted  for  a  fixed  period,  generally  not 
to  exceed  a  period  of  time  reasonably 
required  for  existing  problems  to  be 
identified  and  resolved. 


(2)  If  one  or  more  institutions  in  a 
commonly  controlled  relationship  is 
otherwise  solvent,  well-managed  and 
viable,  it  may  be  in  the  best  interest  of 
the  FDIC  to  waive  or  reduce  claims 
against  such  entities.  In  determining 
whether  a  conditional  waiver  is 
appropriate,  consideration  will  be  given 
to  actions  of  a  holding  company  w  hich 
may  contribute  to  or  diminish  the 
FDIC's  losses,  as  well  as  proposals  to 
strengthen  other  weakened  institutions, 
if  any. 

(3)  Procedures  to  request  a 
conditional  waiver  of  liability  are 
contained  in  §303.245  of  the  FDIC's 
Rules  and  Regulations.  12  CFR  303.245 

(4)  In  cases  where  an  insured 
depository  institution  is  sold  to  an 
acquirer  with  no  financial  interest, 
directly  or  indirectly,  in  the  institution 
prior  to  the  acquisition,  it  is  the  general 
policy  of  the  FDIC  to  forego  the  issuance 
of  a  notice  of  assessment  to  the  acquirer 
and  its  affiliated  institutions  in  the 
event  of  a  default  of  an  insured 
depository  institution  formerly  affiliated 
with  the  acquired  institution.  The  FDIC 
will  review  all  such  transactions  prior  to 
making  a  final  determination  to  forego 
the  issuance  of  the  notice  of  assessment 

Guidelines  for  Assessment  of  Liability 

Whenever  the  FDIC  determines  that 
assessment  of  liability  in  connection 
with  a  commonly  controlled  insured 
depository'  institution(s)  is  appropriate, 
a  Notice  of  Assessment  of  Liability. 
Findings  of  Fact  and  Conclusions  of 
Law.  Order  to  Pay.  and  Notice  of 
Hearing  (Notice  of  .Assessment)  will  be 
served  upon  the  liable  institution.  In 
assessing  the  amount  of  the  FDICs  loss 
and  the  liable  institution(s")  method  of 
payment,  the  following  guidelines  shall 
apply: 

(1)  A  good  faith  estimate  of  the 
amount  of  loss  the  FDIC  shall  incur 
shall  be  based  upon  (a)  the  actual  sale 
or  calculation  of  loss  from  a  review  by 
the  FDIC  of  the  assets  and  liabilities  of 
the  institution  prior  to  default  or  the 
granting  of  assistance;  or  (b)  any  other 
cost  estimate  bases  as  explained  in  the  — 
Notice  of  Assessment. 

(2)  If  there  is  more  than  one 
commonly  controlled  depositor,- 
institution  to  be  assessed,  each  such 
institution  is  jointly  and  severally  liable 
for  all  losses;  however,  the  FDIC  shall 
make  a  good  faith  estimate  of  the 
liability  of  each  institution  as 
determined  by  (a)  first  assessing  an 
initial  amount  on  a  pro  rata  capital  basis 
that  brings  about  parity  in  the  capital 
ratios  of  the  liable  institutions,  and  (b) 
then  apportioning  any  residual 
assessment  on  a  pro-rata  size  basis 
utilizing  the  most  recent  Report  of 


44766 


Federal  Re"ister/ Vol.  63,  No.  161/   Thursday, 


August  20, 


1998/   Notices 


Conditinn.  Any  final  assessment  can  be 
based  on  the  estimated  liability  of  each 
institution  by  the  FUk-  and/or 
negotiations  with  the  liable  institutions. 

(3)  In  the  event  that  any  liable 
institution  is  closed  prior  to  paying  an 
assessment,  the  amount  assessed  or  to 
have  been  assessed  against  that 
institution  mav  be  assessed  against  the 
remaming  liable  institution(s]. 

(4)  The  FDIC.  after  consulting  with 
the  appropriate  Federal  and  State 
financial  institutions  regulatory 
agencies,  shall  establish  in  each  case  a 
schedule  for  payment  which  may 
include  a  lump  sum  reimbursement,  as 
well  as  procedures  for  receipt  of  such 
payment. 

(5)  Once  liability  has  attached,  the 
FDIC  will  consider  information  similar 
to  that  provided  with  a  request  for  a 
conditional  waiver  of  liability  in 
determining  the  amount  of  the 
estimated  loss  to  be  assessed.  Such 
information  may  also  inc:lude  suggested 
payment  plans. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  DC,  this  7th  dav  of 
Iu!y.  1998. 

Federal  Deposit  Insurance  Corporation. 

James  LaPierre, 

Dfputv  Exf;cuti\e  Secretary. 

|FR  Doc.  98-21490  Filed  8-l')-98:  8:45  ami 

BILLING  CODE  6714-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Applications  to  Establish  a  Domestic 
Branch  (Includes  Remote  Service 
Facilities);  Rescission  of  Statement  of 
Policy 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Rescission  of  statement  of 

poHcy. 

SUMMARY:  The  FDIC  is  rescinding  its 
Statement  of  Policy  "Applications  to 
Establish  a  Domestic  Branch  (Includes 
Remote  Service  Facilities)"  (Statement 
of  Policy).  The  Statement  of  Policy 
provides  information  and  guidance  to 
state  nonmember  banks  planning  to 
establish  a  domestic  branch.  Howe\er. 
the  information  and  guidance  contained 
in  the  Statement  of  Policy  is  out-of-date. 

This  action  is  being  taken  in 
accordance  with  section  303(a)  of  the 
Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI),  which  requires  the  federal  bank 
and  thrift  regulatory  agencies  to  review 
and  streamline  their  regulations  and 
policies  in  order  to  improve  efficiency, 
reduce  unnecessary  costs,  eliminate 
unwarranted  constraints  on  credit 


availability,  and  remove  inconsistencies 
and  outmoded  and  duplicative 
requirements. 

The  FDIC  is  rescinding  the  Statement 
of  F^olicy  because  the  revisions  to  its 
applications  regulation,  published 
elsewhere  in  today's  Federal  Register, 
update  requirements  and  sufficiently 
address  all  required  application 
procedures. 

EFFECTIVE  DATE:  October  1,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jesse  C.  Snyder.  Assistant  Director, 
(202)898-6915,  Division  of  Supervision; 
Susan  van  den  Toorn,  Counsel, 
(202)898-8707.  Legal  Division,  FDIC, 
550  17th  Street,  N.W..  Washington,  D.C. 
20429 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  303(a)  of  the 
CDRI  (12  U.S.C.  4803(a)),  the  FDIC 
conducted  a  systematic  review  of  its 
regulations  and  written  policies  and 
determined  that  it  was  appropriate  to 
rescind  the  Statement  of  Policy.  A 
notice  of  proposed  rescission  of  this 
Statement  of  Policy  was  published  on 
October  9.  1997  (62  FR  52880). 

The  FDIC  developed  the  Statement  of 
Policy  to  provide  general  supervisory 
information  and  guidance  to  state 
nonmember  banks  on  the  application 
process  and  the  evaluation  of  statutory 
factors  in  establishing  domestic 
branches.  The  FDIC  last  amended  the 
Statement  of  Policy  September  8,  1980. 
2  FDIC  Law,  Regulations,  Related  Acts 
5105. 

Since  the  Statement  of  Policy  was  last 
amended,  the  application  process  for 
establishing  domestic  branches  has 
changed  significantly.  As  a  result,  the 
supervisory  information  and  guidance 
contained  in  the  Policy  Statement  are 
now  out-of-date. 

As  part  of  the  FDIC's  comprehensive 
review  of  its  applications  process  the 
FDIC  is  amending  part  303 
(Applications)  of  its  regulations 
elsewhere  in  today's  Federal  Register. 
The  revisions  to  part  303  address  all 
required  application  procedures  to 
establish  a  domestic  branch. 

The  FDIC  received  three  comments 
regarding  the  rescission  of  the  Statement 
of  Policy.  Two  of  the  commenters 
supported  the  FDIC's  proposal  to 
rescind  the  Statement  of  Policy  and  one 
offered  no  objection. 

For  the  above  reasons,  the  FDIC 
rescinds  the  Statement  of  Policy  on 
Applications  to  Establish  a  Domestic 
Branch  (Includes  Remote  Service 
Facilities). 

By  order  of  the  Board  of  Directors. 
Dated  at  Washington,  D.C.  this  7th  day  of 
July.  1998. 


Federal  Deposit  Insurance  Corporation. 

James  LaPierre, 

Deputy  Executive  Serreforv. 

[FR  Doc.  98-21553  Filed  8-19-98.  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Applications  to  Relocate  Main  Office  or 
Branch  (Includes  Remote  Service 
Facilities);  Rescission  of  Statement  of 
Policy 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Rescission  of  statement  of 

policy. 

SUMMARY:  The  FDIC  is  rescinding  its 
Statement  of  Policy  "Applications  to 
Relocate  a  Main  Office  or  Branch 
(Includes  Remote  Service  Facilities)" 
(Statement  of  Policy).  The  Statement  of 
Policy  provides  information  and 
guidance  to  state  nonmember  banks 
planning  to  relocate  a  bank's  main  office 
or  a  branch.  The  information  and 
guidance  is  out-of-date. 

This  action  is  being  taken  as  part  of 
the  FDIC's  systematic  review  of  its 
regulations  and  written  policies  under 
section  303(a)  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (CDRI A), 
which  requires  the  federal  bank  and 
thrift  regulatory  agencies  to  review  and 
streamline  their  regulations  and  policies 
in  order  to  improve  efficiency,  reduce 
unnecessary  costs,  eliminate 
unwarranted  constraints  on  credit 
availability,  and  remove  inconsistencies 
and  outmoded  and  duplicative 
requirements. 

The  FDIC  is  rescinding  the  Statement 
of  Policy  because  the  revisions  to  its 
applications  regulation  published 
elsewhere  in  today's  Federal  Register 
update  the  requirements  and 
sufficiently  address  all  required 
application  procedures  to  relocate  a 
main  office  or  a  branch. 
EFFECTIVE  DATE:  October  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jesse  G.  Snyder,  Assistant  Director. 
(202)898-6915,  Division  of  Supervision; 
Susan  van  den  Toorn.  Counsel. 
(202)898-8707)  Legal  Division.  FDIC. 
550  17th  Street.  N.W..  Washington.  D.C. 
20429. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  303(a)  of  the 
CDRIA  (12  U.S.C.  4803(a)),  the  FDIC 
conducted  a  systematic  review  of  its 
regulations  and  written  policies  and 
determined  that  it  was  appropriate  to 
rescind  the  Statement  of  Policy.  A 
notice  of  proposed  rescission  of  this 


Statement  of  Policy  was  published  on 
October  9,  1997  (62  FR  52886). 

The  FDIC  developed  the  Statement  of 
Policy  to  provide  general  supervisory 
information  and  guidance  to  state 
noimiember  banks  relative  to  the 
application  process  and  the  evaluation 
of  statutory  factors  in  relocating  main 
office  or  branches.  The  FDIC  last 
amended  the  Statement  of  Policy 
September  8,  1980.  2  FDIC  Law,' 
Regulations,  and  Related  Acts  5125. 

Since  the  Statement  of  Policy  was  last 
amended,  the  application  process  for 
relocating  branches  and  main  offices  has 
changed  significantly.  As  a  result,  the 


supervisory  information  and  guidance 
contained  in  the  Policy  Statement  are 
now  out-of-date. 

As  part  of  the  FDIC's  comprehensive 
review  of  its  applications  process  the 
FDIC  is  amending  part  303  of  its 
regulations  elsewhere  in  today's  Federal 
Register.  The  revisions  to  part  303  cover 
the  relocation  of  main  offices  and 
branches  in  sufficient  detail  so  as  to 
address  the  required  application 
procedures. 

The  FDIC  received  three  comments 
regarding  the  rescission  of  the  Statement 
of  Policy.  Two  commenters  supported 
the  FDIC's  proposal  to  rescind  the 


Statement  of  Policy  and  one  offered  no 
objection 

For  the  above  reasons,  the  FDIC 
rescinds  the  Statement  of  Pohcv  on 
Applications  to  Relocate  Main  Officp  o.'- 
Branch  (Includes  Remote  Service 
Facilities). 

By  order  of  the  Board  of  Directors 
Dated  at  Washington.  D  C  inis  ^"tn  da\  of 
luly.  1998. 

Federal  Deposit  Insurance  Corporation 
James  LaPierre, 

Deputv  Executive  Secrt'tan, 
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Title  3— 

The  President 


Presidential  Documents 


Executive  Order  13098  of  August  18.  1998 

Blocking   Property   of  UNTTA    and    ProhibitingCertain   Trans- 
actions With  Respect  to  UNITA 


By   the  authoritv   vested 


laws  of  the  United  States  of  Ame 


in   me  as  President   bv  the  Co 


nstitution   and 


tht 


rica,  including  the  International  Emeroenc\ 
Economic  Powers  Act  (50  U.S.C.  1701  et  seq.]  (lEEPA).  the  National  Emer- 
gencies Act  (50  U.S.C.  1601  et  seq.].  section  5  of  the  United  Nations  Participa- 
tion Act  of  1945.  as  amended  (22  U.S.C.  287c)  (UNPA),  and  section  ioi 
of  title  3,  United  States  Code,  in 
Resolutions    1173    of  June    12,    1 


view  of  United  Nal 


order  to  take  additional 

the   National    Union    for   the'  Total    Ind 


998,   and    1176    of   lunt 
steps  with   respect   to  the  actio 


ions  Securitv  Co 


uncil 


M.    1998,   and 


in 


ns  anci   policies  of 


the 


national    emergencv   declared 


ependence   of   Angola    (I'NITA 


in    Executive 


J.  CLINTON,  President  of  the  United  States  of  A 


Ord 


a  lie 


er    12865,    I     WILLIAM 


Sect 


ion  1.  Except  to  the  extent  provided 


or  licenses  issued  pursuant  to  this  order,  and  notwith 


merica.  hereby  order; 


in  regulations,  orders,   directives. 


of  any  rights  or  obligations  conferred 


tand 


ment  or  any  contract  entered   into  or  a 
to   the  effective   date  of  this   order,   all 


or  imposed  bv  an\-  internatio 


ing  tne  existence 


nal  asree- 


that  are  in  the  United  Stat 


or  that   are  or  hereafter  come  within   th 


Stat 


es  persons,  of  UNITA.  or  of  those 


ny   license   or   permit   granted   prior 
property  and    interests   m    propertv 

tales. 
e  possession   or  control   of  United 


es,  that  hereafter  come  within  the  United  S 


senior  officials  of   UNITA. 


ies,  who  are  designated  pursuant  to 


members  of  their  immediate  famil 
5  of  this  order,  are  hereby  blocked. 

Sec.    2.    Except    to    the   extent    provided 

or  licenses  issued  pursuant  to  this  order,  and  notwithstand 


or  adul 


sei;tion 


of  a 


ny  rights  or  obligations  conferred 


in    regulations,    orders,    directives, 
ing  the  existence 


ment  or  any  contract  entered   into 


or  imposed  bv  anv  internatio 


nal 


to  the  effective  date  of  this  order,  the  f 

(a)  the  direct  or  indirect  importation  into  the  United  S 


or  any   license   or  permit   granted 
ollowing  are  prohibited: 


igree- 
prior 


tates  of  ail  diamonds 


exported  from  Angola  on  or  after  the  effective  date  of  this  order  that  are 
not  controlled  through  the  Certificate  of  Origin  regime  of  the  Angolan  Govern- 
ment of  Unity  and  National  Reconciliation; 

(b)  the  sale  or  supply  by  United  States  persons  or  from  the  United  S;...„ 
or  using  U.S, -registered  vessels  or  aircraft,  of  equipment   used   in   minino 
regardless  of  origin,  to  the  territorv  of  Angola  other  than   throyoh   a   point 


ates 


of  entry  designated  pursuant  to  section  5  of  this  order 

(c)  the  sale  or  supply  by  United  States  persons  or  from  the  U 


or  using  U.S, -registered  vessels 


or   spare   parts    for   the   foregoing,   reoardh 

Ang 

5  of  this  order;  and 


or  aircraft,  of  motorized  veh: 


nited  States 
cios.  watercraft. 


iola  other  than  through  a  point  of  entrv  desionaVed  n 


■ss    of  origin,    to    the   territorv    of 
ursuant  to  section 


(d)  th 


e  sale  or  supply  by  United  States  persons  or  from  the  Unit 


or   using   U,S, -registered    vessels   or  aircraft,   of 
or  waterborne  transportation   services 


ed  States 

mining   services   or  ground 

regardless   of  origin,   to   persons   in 


ion   has  not  been  extended,  as 


areas  of  Angola  to  which  State  administrat 
designated  pursuant  to  section  5  of  this  order. 

Sec.   3.   Any  transaction   by  a   United   States   person   or    „    ..,^-    ^,,,,, 

States  that  evades  or  avoids,  or  has  the  purpose  of  evading  or  avoidin 


within   the   United 
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or  attempts  to  violate,  any  of  the  prohibitions  set   forth   in   this  order  is 
prohibited. 

Sec.  4.  For  the  purposes  of  this  order: 

(a)  the  term  "person"  means  an  individual  or  entity; 

(b)  the  term  "entity"  means  a  partnership,  association,  trust,  joint  venture, 
corporation,  or  other  organization; 

(c)  the  term  "United  States  person"  means  any  United  States  citizen, 
permanent  resident  alien,  entity  organized  under  the  lau^s  of  the  United 
States   (including  foreign  branches),  or  any  person   in  the  United   States; 

(d)  the  term  "UNITA"  includes: 

(i)  the  Uniao  Nacional  para  a  Independencia  Total  de  Angola  (UNITA), 
known   in  English  as  the  "National   Union  for  the  Total   Independence  of 

Angola;" 

(ii)  the  Forcas  Armadas  para  a  Liberacao  de  Angola  (FALA),  known  in 
English  as  the  "Armed  Forces  for  the  Liberation  of  Angola;"  and 

(iii)  anv  person  acting  or  purporting  to  act  for  or  on  behalf  of  any  of 
the  foregoing,  including  the  Center  for  Dem.ocracy  in  Angola  (CEDA); 

(e)  the  term  "controlled  through  the  Certificate  of  Origin  regime  of  the 
Angolan  Government  of  Unity  and  National  Reconciliation"  means  accom- 
panied bv  any  documentation  that  demonstrates  to  the  satisfaction  of  the 
United  States  Customs  Service  that  the  diamonds  were  legally  exported 
from  Angola  with  the  approval  of  the  Angolan  Government  of  Unity  and 
National  Reconciliation. 

Sec.  5.  The  Secretary  of  the  Treasury,  in  consultation  with  the  Secretary 
of  Stale,  is  hereby  authorized  to  take  such  actions,  including  designating  , 
senior  officials  of  UNITA  and  adult  members  of  their  immediate  families 
for  purposes  of  section  1  of  this  order,  designating  points  of  entry  in  Angola 
and  areas  of  Angola  to  which  State  administration  has  not  been  extended 
for  purposes  of  section  2  of  this  order,  establishing  exemptions  from  the 
prohibitions  set  forth  in  this  order  for  medical  and  humanitarian  purposes, 
and  promulgating  rules  and  regulations,  and  to  employ  all  powers  granted 
to  the  President  by  lEEPA  and  UNPA.  as  may  be  necessary  to  carry  out 
the  purposes  of  this  order.  The  Secretary  of  the  Treasury  may  redelegate 
any  of  these  functions  to  other  officers  and  agencies  of  the  United  States 
Government.  All  agencies  of  the  United  States  Government  are  hereby  di- 
rected to  take  all  appropriate  measures  within  their  authority  to  carry  out 
the  provisions  of  this  order,  including  suspension  or  termination  of  licenses 
or  other  authorizations  in  effect  as  of  the  effective  date  of  this  order. 

Sec.  6.  Nothing  contained  in  this  order  shall  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  by  any  party  against  the  United  States, 
its  agencies  or  instrumentalities,  its  officers  or  employees,  or  any  other 
person. 

Sec.  7.  (a)  This  order  is  effective  at  12:01  a.m.,  eastern  daylight  time  on 
August  19.  1998. 

(b)  This  order  shall  be  transmitted  to  the  Congress  and  published  in 
the  Federal  Register. 


OsjalU^AiPuaA  ^j'tw 


[FR  Doc.  98-22595 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  20, 
1998 

C0MI\4ERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Carribbean.  Gulf,  and  South 
Atlantic  fisheries — 

Gulf  of  Mexico  stone 
crab;  published  8-20-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Arkansas  et  al.;  put)lished 
8-20-98 

FEDERAL  TRADE 
COMMISSION 

Industry  guides: 
Feather  and  down  products; 
published  8-20-98 
Trade  regulation  rules; 

Negative  option  plans  use 
by  sellers  in  commerce; 
costs  and  benefits; 
published  8-20-93 

NUCLEAR  REGULATORY 
COMMISSION 

Financial  protection 

requirements  and  indemnity 

agreements: 

Maximum  secondary 
retrospective  deferred 
premium;  increase; 
published  7-21-98 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  advisers: 
Fees  based  upon  capital 
appreciation  of  client's 
account;  exemptions; 
published  7-21-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Aerospatiale;  published  7- 

16-98 
Airtxjs;  published  7-16-98 

British  Aerospace;  published 
7-16-98 

Dassault;  published  7-15-98 

Saab;  published  7-16-98 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Almonds  grown  in  California; 
comments  due  by  8-24-98; 
published  7-24-98 
Milk  marketing  orders: 
lov/a;  comments  due  by  8- 
26-98;  published  7-27-98 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Animal  welfare: 
Dogs  and  cats;  humane 
handling,  care,  and 
treatment;  facilities 
licensing  requirements; 
comments  due  by  8-24- 
98;  published  6-24-98 
Exportation  and  importation  of 
animals  and  animal 
products: 

Horses  from  contagious 
equine  metritis  (CEM)- 
affected  counthes — 
Georgia;  receipt 
authorization;  comments 
due  by  8-25-98; 
published  7-27-98 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Brucellosis  in  cattle  and 
bison — 

State  and  area 
classifications; 
comments  due  by  8-24- 
98;  published  6-24-98 
Brucellosis  in  swine — 
State  and  area 
classifications; 
comments  due  by  8-24- 
98;  published  6-24-98 
Livestock  and  poultry  disease 
control: 

Tuberculosis  in  cattle,  bison, 
and  captive  cervids; 
indemmr/  for  suspects; 
comments  due  by  8-24- 
98;  published  6-24-98 

AGRICULTURE 

DEPARTMENT 

Food  and  Consumer  Service 

Child  nutrition  programs: 
Child  and  adult  care  food 
program — 

Child  Nutrition  and  WIC 
Reauthorization  Act  of 
1989  et  al.; 
implementation; 
comments  due  by  8-26- 
98;  published  2-25-98 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Food  stamp  program; 


Food  stamp  recipient  claims; 
establishment  and 
collection  standards; 
comments  due  by  8-25- 
98;  published  5-28-98 
AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 
Grain  inspection: 
Official  moisture  meters; 
tolerances;  comments  due 
by  8-24-98;  published  6- 
25-98 
COMMERCE  DEPARTMENT 
International  Trade 
Administration 
Watches  and  watch 
movements: 
Allocation  of  duty 
exemptions — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northern  Mariana 
Islands;  comments  due 
by  8-27-98;  published 
7-28-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Vessel  monitoring  system; 
comments  due  by  8-27- 
98;  published  7-28-98 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  8-26- 
98;  published  8-11-98 
Precious  corals; 
comments  due  by  8-28- 
98;  published  6-29-98 
CONSUMER  PRODUCT 
SAFETY  COMMISSION 
Poison  prevention  packaging: 
Child-resistant  packaging 
requirements — 
Sucrakj;  exemption; 
comments  due  by  8-26- 
98;  published  6-12-98 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Streamlined  research  and 
development  contracting; 
comments  due  by  8-24- 
98;  published  6-25-98 
EDUCATION  DEPARTMENT 
Special  education  and 
rehabilitative  services: 
Projects  with  industry 
program;  comments  due 
by  8-24-98;  published  6- 
23-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 


for  designated  facilities  and 
pollutants: 

Colorado;  comments  due  by 
8-28-98;  published  7-29- 
98 
Minnesota;  comments  due 
by  8-26-98;  published  7- 
27-98 
South  Carolina;  comments 
due  by  8-26-98;  published 
7-27-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Kentucky;  comments  due  by 
8-24-98;  published  7-24- 
98 
Oregon;  comments  due  by 
8-24-98;  published  7-24- 
98 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

California;  comments  due  by 
8-24-98;  published  7-24- 
98 
Clean  Air  Act: 
State  operating  permits 
programs — 

Interim  approval  expiration 
dates  extension; 
comments  due  by  8-26- 
98;  published  7-27-98 
Interim  approval  expiration 
dates  extension; 
comments  due  by  8-26- 
98;  published  7-27-98 
Hazardous  waste: 
Identification  and  listing — 
Exclusions;  comments  due 
by  8-28-98;  published 
7-14-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Fludioxonil;  comments  due 
by  8-24-98;  published  6- 
24-98 
Supertund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  8-24-98;  published 
7-23-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
Maritime  services — 
Accounts  settlements; 
1998  biennial  regulatory 
review;  and  Commission 
withdrawal  as 
accounting  authority; 
comments  due  by  8-24- 
98:  published  7-24-98 


Radio  stations;  table  of 
assignments: 
Indiana;  comments  due  by 

8-24-98;  published  7-9-98 
Montana;  comments  due  by 

8-24-98;  published  7-9-98 
Oklahoma;  comments  due 

by  8-24-98;  published  7-6- 

98 

FEDERAL  MARITIME 
COMMISSION 

Tariffs  and  service  contracts: 
Automated  filing  systems; 
inquiry;  comments  due  by 
8-25-98;  published  8-11- 
98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Food  latjeling — 

Dietary  supplements; 
effect  on  structure  or 
function  of  body;  types 
of  statements  definition; 
comments  due  by  8-27- 
98;  published  4-29-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare: 
Bone  mass  measurement, 
coverage  of  and  payment 
for;  comments  due  by  8- 
24-98;  published  6-24-98 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Minerals  management: 
Oil  and  gas  leasing — 
Helium  contracts; 
comments  due  by  8-27- 
98;  putjiished  7-28-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Hunting  and  fishing: 
Refuge-specific  regulations; 
comments  due  by  8-26- 
98;  published  7-27-98 
Migratory  bird  hunting: 
Federal  Indian  reservations, 
off-reservation  trust  lands, 
and  ceded  lands; 
comments  due  by  8-24- 
98;  published  8-14-98 
Tungsten-iron  shot; 
temporary  approval  as 
nontoxic  for  1998-1999 
season;  comments  due  by 
8-26-98;  published  7-27- 
98 
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Tungsten-polymer  shot; 
temporary  approval  as 
nontoxic  for  1998-1999 
season;  comments  due  by 
8-25-98;  published  7-27- 
98 

INTERIOR  DEPARTMENT 

Watches  and  v\/atch 
movements: 
Allocations  of  duty 
exemptions — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
r>Jorthern  Mariana 
Islands;  comments  due 
by  8-27-98;  published 
7-28-98 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
at>andoned  mine  land 
reclamation  plan 
submissions: 
West  Virginia;  comments 
due  by  8-24-98;  published 
7-24-98 
Wyoming;  comments  due  by 
8-28-98;  published  7-29- 
98 

NUCLEAR  REGULATORY 
COMMISSION 

Independent  storage  of  spent 
nuclear  fuel  and  high-level 
radioactive  waste;  licensing 
requirements;  miscellaneous 
amendments;  comments  due 
by  8-25-98;  published  6-9- 
98 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Retention  allowances; 
agency  payment  cnteria; 
comments  due  by  8-24- 
98;  published  6-23-98 
Senior  Executive  Service; 
involuntary  reassignment 
moratorium  and 
competitive  service 
reinstatement;  comments 
due  by  8-24-98;  published 
6-24-98 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Forwarding  first-class  mail 
destined  for  address  with 
temporary  change-of- 
address  on  file;  ancillary 
service  endorsements; 
comments  due  by  8-24- 
98;  published  7-22-98 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 


Aerospatiale;  comments  due 
by  8-24-98;  published  7- 
23-98 

Agusta  S.p.A.;  comments 
due  by  8-25-98;  published 
6-26-98 

Airbus;  comments  due  by  8- 
24-98;  published  7-23-98 

Boeing;  comments  due  by 
8-24-98;  published  6-24- 
98 

Cessna;  comments  due  by 
8-24-98;  published  6-26- 
98 

Eurocopter  Deutschland 
GmbH;  comments  due  by 
8-25-98;  published  6-26- 
98 

Eurocopter  France; 
comments  due  by  8-25- 
98;  published  6-26-98 

McDonnell  Douglas; 
comments  due  by  8-24- 
98;  published  7-9-98 

Mitsubishi  Heavy  Industnes. 
Ltd.;  comments  due  by  8- 
25-98;  published  7-21-98 

Rolls-Royce  Ltd.;  comments 
due  by  8-24-98;  published 
6-25-98 

Ainworthlness  starxjards: 
Model  Deland  Travelaire 
airplane;  acceptance 
under  primary  category 
aircraft  rule;  comments 
due  by  8-28-98;  published 
7-29-98 
Special  conditions — 
Eurocopter  France  model 
AS-365  N3  >Dauphin> 
helicopter;  comments 
due  by  8-25-98; 
published  6-26-98 
Eurocopter  model  AS-350 
83  >Ecureuil> 
helicopters;  comments 
due  by  8-25-98; 
published  6-26-98 
Class  D  airspace;  comments 
due  by  8-24-98;  published 
7-8-98 

Class  E  airspace;  comments 
due  by  8-24-98;  published 
7-8-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protectiorv— 
Hybrid  III  test  dummy;  6- 
year  old  child  dummy 


design  and  performance 
speofjcations; 
comments  due  by  8-28- 
98;  putdished  6-29-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Veterans  education — 

Flight  courses  for 
educational  assistance 
programs;  cntena 
approval;  comments 
due  by  8-24-98; 
published  6-23-98 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  wh>ch 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6541.  This  list  IS  also 
available  online  at  http.' 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  t>e  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  ol  Documents, 
U.S.  Government  Pnnting 
Office,  Washington.  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
availat>le  on  the  Internet  from 
GPO  Access  at  http:/' 
www.access.gpo.gov/su   docs 
Some  laws  may  not  yet  tie 
available. 

H.R.  3824/P.L.  105-234 

Amending  the  Fastener 
Quality  Act  to  exempt  from  its 
coverage  certain  fasteners 
approved  by  the  Federal 
Aviation  Administration  for  use 
in  aircraft.  (Aug.  14.  1998, 
112  Stat.  1536) 

S.J.  Res.  54/P.L.  105-235 

Finding  the  Government  of 
Iraq  in  unacceptable  and 
material  breach  of  its 
international  ot>ligations.  (Aug 
14,  1998;  112  Stat.  1538) 

Last  List  August  17,  1998 


VI 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  (S  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscritDe,  send  E-mail  to 
listproc@lucky.ted.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 
Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
IS  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


Public  Laws 


105th  Congress,  2nd  Session,  1998 


Pamphlet  pnnis  of  pubhc  laws,  often  referred  to  as  sl,p  laws,  are  the  initial  publication  o*  F-ae^^ 
aws  upon  enactment  and  are  printed  as  soon  as  possible  after  app^ova-  by  me  P^es^de-^ 
Legislative  history  references  appear  on  each  law  Subscnotc-  se^v^ce  ^nn^ae^  aii  public  laws 
issued  irregularly  upon  enactment,  for  the  105th  Congress.  2nG  Sess  on    ^998 

Individual  laws  also  may  be  purchased  from  the  Supe^ -'e-o^n-  o'  D^--  -.e-K  t-q 
Government  Printing  Office  Pnces  vary  See  Reader  Aids  Section  o*  the  redr>^^  Rea^^^'er  fo^ 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  n-to^wwv'.  access' 
gpo.gov/nara/index  html  u,.a.vv.  dLcebb 
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_.  ^^bfcnpt,ons  to  Federal  Register  (FR);  mcludmg  the  daily  Federal  Register,  monthly  Index  and  L,st 
of  CFR  Sections  Affected  (LSA),  at  S607  each  per  year, 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  S555  each  per  year. 


The  total  cost  of  my  order  is  S 


(Price  includes 


regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25°o. 


Company  or  personal  name 


(Please  type  or  print) 


Acklitional  address/attention  line 


Street  address 


City.  State.  Zip  code 


Daytime  phone  including  area  code 
Purctiase  order  number  (optional) 


For  privacy,  check  t>ox  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment 

□  Check  payatsle  to  Superintendent  of  Documents 

□  GPO  Deposit  Account    |    |    |    [    |    pj- 1-^ 

□  VISA       □  MasterCard     I     I     I     I    J(exp.rat«n  da,e) 


Thank  you  for  your  order! 


Authorizing  signature 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Briefings  on  how  to  use  the  Federal  Register 

For  information  on  briefings  in  Washington.  DC,  and  New 
York  City,  see  announcement  on  the  inside  cover  of  this 


Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  otTicial  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Aacss.  a  serMce 
of  the  L'.S.  Government  Printing  Office  at 

http:    v^wvv. access. gpo.goN  nara.  indcx.htm! 

For  additional  informal  ion  on  GPO  Access  product^. 
services  and  access  meihcxis.  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  \ia 

•  Phone  toU-f'ee  1-888-293-6498 

•  Emai!  gpoaccess©gpc  gov 


Attention:  Federal  Agencies 

Plain  Language  Tools  Are  Sow  Available 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
President's  Memorandum  of  June  I,  1998 — Plain  Language 
in  Government  Writing  (63  PR  31883.  June  10.  1998).  Our 
address  is:  http;  'www.nara.gov  fedreg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  "Wnting  User-Fnendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NPR) 
Website  at:  http:   www.plainlanguage.gov 
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The  FEDERAL  REGISTER  is  published  daily.  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
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Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  tne  official  edition. 
The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  dv 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http.7/wvvw. nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507. 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GFO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 
GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais.  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S555.  or  $607  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  S220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
$8.00  for  each  ^up  of  pages  as  actually  bound;  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
forei^  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account.  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  63  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 

Subscriptions: 

Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  presen': 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  regulations 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  svstem. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  ot  specific  agency  regulations. 


WASHINGTON,  DC 
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Washington.  DC 
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201  Varick  Street.  12th  Floor 

New  York.  New  York 
RESERVATIONS:  1-800-688-9889  x  0 

(Federal  Information  Center) 
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Rules  and  Regulations 


Federal  Register 

Vol.  63,  No.  162 

Friday.  August  21.  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  fjublished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7CFRPart11 
Organization  and  Function 

AGENCY:  National  Appeals  Division, 
.USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  document  provides 
notice  of  the  organization  of  the 
National  Appeals  Division  (NAD)  and 
provides  information  and  addresses 
with  respect  to  filing  requests  with  NAD 
for  information  under  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552. 
EFFECTIVE  DATE:  August  21,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Larry  Shrum,  National  Appeals 
Division,  U.S.  Department  of 
Agriculture,  3101  Park  Center  Drive, 
Suite  1113,  Alexandria,  Virginia  22302, 
(703)  305-1020,  FAX  number  (703)  305- 
2108. 

SUPPLEMENTARY  INFORMATION: 
Background  and  Purpose 

Under  7  CFR  1.3(a),  the  Secretary  has 
required  that  all  Department  of 
Agriculture  (USDA)  agencies  and  staff 
offices  publish  FOIA  regulations 
supplemental  to  USDA  FOIA  regulation 
at  7  CFR  part  1  in  order  to  provide  the 
public  with  specific  information  as  to 
where  and  how  FOIA  requests  should 
be  filed  for  individual  agencies  and  staff 
offices. 

This  final  rule  sets  forth  the 
organization  of  NAD  and  NAD 
regulations  implementing  the  FOIA  in 
accordance  with  7  CFR  1.3(a). 

Classification 

This  rule  is  related  to  agency 
organization,  management,  procedure, 
and  practice,  and  does  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  Accordingly,  this  mle  is 


exempt  from  Administrative  Procedure 
Act  requirements  for  notice  and 
comment  rulemaking  (5  U.S.C.  553(a) 
(2))  and  Congressional  reporting  and 
review  (5  U.S.C.  Chapter  8)  and  may  be 
made  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Since  this  rule  relates  to  internal  agency 
management,  it  is  also  exempt  from  the 
provisions  of  Executive  Order  No. 
12866.  This  action  is  not  a  rule  as 
defined  by  the  Regulatory  Flexibilitv 
Act  (5  U.S.C.  601,  e/seq.),and  thus'is 
exempt  from  the  provisions  of  this  Act. 
Finally,  this  final  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 

List  of  Subjects  in  7  CFR  Part  11 

Administrative  practice  and 
procedure.  Agriculture,  Agricultural 
commodities.  Crop  insurance.  Ex  parte 
communications.  Farmers,  Federal  aid 
programs,  Freedom  of  Information. 
Guaranteed  loans.  Insured  loans.  Loan 
programs,  Price  support  programs.  Soil 
conservation. 

For  the  reasons  set  out  in  the 
preamble.  Title  7,  part  11,  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below: 

PART  11— NATIONAL  APPEALS 
DIVISION  RULES  OF  PROCEDURES 

1.  The  authority  citation  for  part  11. 
subpart  A  is  as  follows: 

Authority:  5  U.S.C.  301;  Title  II,  Subtitle  H. 
Pub.  L.  103-354,  101  Stat.  3223  (7  U.S.C. 
6991  et.  seq.);  Reorganization  Plan  No.  2  of 
1953  (5  U.S.C.  App.). 

2.  The  current  text  of  7  CFR  Part  11 
is  redesignated  as  subpart  A  and  a 
heading  for  subpart  A  is  added  to  read 
as  follows: 

Subpart  A — National  Appeals  Division 
Rules  of  Procedures 

3.  Subparts  B  and  C  are  added  to  read 
as  follows: 

Subpart  B — Organization  And  Functions 

Sec. 

11.20  General  statement. 

11.21  Organization. 

11.22  Functions. 

Authority:  5  U.S.C.  301  and  552;  7  CFR 
part  2. 


§  1 1 .20    General  statement 

This  subpart  provides  guidance  for 
the  genera!  public  as  to  the  organization 
and  functions  of  NAD. 

§11.21     Organization. 

NAD  was  established  on  October  13. 
1994.  Delegation  of  authority  to  the 
Director.  NAD.  appears  at  §  2  34  of  this 
title.  The  organization  is  comprised  of 
three  regional  offices:  Eastern  Regional 
Office.  Indianapolis,  Indiana;  Southern 
Regional  Office.  Memphis.  Tennessee; 
and  Western  Regional  Office.  Lakewood. 
Colorado;  and  the  headquarters  staff 
located  in  Ale.xandria,  Virginia.  NAD  is 
headed  by  a  Director.  NAD  is  assigned 
responsibility  for  certain  administrative 
appeals  as  set  forth  in  subpart  A  of  this 
part 

§11.22    Functions. 

.    (a)  Director-  Provides  executive 
direction  for  NAD.  The  Director  is 
responsible  for  de\'eloping  and 
implementing  nationwide  plans, 
policies,  and  procedures  for  the  timelv 
and  orderly  hearing  and  disposition  of 
appeals  filed  by  individuals  or  entities 
in  accordance  with  subpart  .\  of  this 
part.  The  Director  will  respond  to  all 
FOIA  requests  concerning  appeal 
decisions  and  case  records  mainiained 
by  NAD. 

(b)  Deputy  Director  for  Hearings  and 
Administration.  Responsible  for  all 
administrative  functions  of  NAD, 
including  budget,  correspondence, 
personnel,  travel,  equipment,  and 
regulation  review  and  development. 

(c)  Deputy  Director  for  Planning. 
Training,  and  Quality  Control. 
Responsible  for  NAD  strategic  planning, 
including  the  organization's  compliance 
with  the  Government  Performance  and 
Results  Act,  Pub.  L.  103-62,  employee 
training,  and  the  establishment  and 
maintenance  of  a  quality  assurance 
program. 

(d)  Assistant  Directors  for  Regions 
Responsible  for  oversight  of  the 
adjudication  process  for  cases  filed  in 
the  NAD  regional  offices.  Assistant 
Directors  ensure  statutory  and 
administrative  time  frames  are  met,  and 
oversee  the  administrative  functions, 
training,  and  supervision  of  the  support 
staff  located  in  the  regional  offices  and 
the  large  dispersed  staff  of  professional 
hearing  officers  located  throughout  the 
regions.  The  three  regional  offices  serve 
as  the  custodian  for  all  N/'.D 
determinations  and  case  records. 
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Subpart  C — Availability  of  Information  to 
the  Public 

Sec. 

11.30  General  statement. 

11.31  Public  inspection  and  copying. 

11.32  Initial  request  for  records. 
11  33  Appeals. 

Appendi.x  A — List  of  Addresses 

Authority:  5  L'.S.C  301  and  532;  7  CFR 
1.1-1.16. 

§  1 1 .30    General  statement. 

This  subpart  implements  the 
regulations  of  the  Secretary  of 
Agriculture  at  7  CFR  1.1  through  1.15 
concerning  FOIA  (5  U.S.C.  552).  The 
Secretary's  regulations,  as  implemented 
by  the  regulations  in  this  part,  govern 
the  availability  of  the  records  of  NAD  to 
the  public. 

§  1 1.31     Public  Inspection  and  copying. 

Section  1.5  of  this  title  requires  that 
certain  materials  be  made  available  by 
each  USDA  agency  for  public  inspection 
and  copying  in  accordance  with  5 
U.S.C.  522(a)(2).  Members  of  the  public 
wishing  to  gain  access  to  these  NAD 
,  records  should  write  to  the  appropriate 
address  shown  in  Appendix  A  of  this 
subpart. 

§  1 1 .32    Initial  requests  for  records. 

(a)  Requests  for  NAD  records  should 
be  in  writing  and  addressed  to  the  NAD 
official  having  custody  of  the  records 
desired  as  indicated  in  §  11. 22(d). 
Addresses  are  found  in  Appendix  A  of 
this  subpart.  In  his  or  her  petition,  the 
requester  may  ask  for  a  fee  waiver  if 
there  is  likely  to  be  a  charge  for  the 
requested  information.  The  criteria  for 
waiver  of  fees  are  found  in  section  6  of 
appendix  A,  subpart  A  of  part  1  of  this 
title.  Ail  requests  for  records  shall  be 
deemed  to  have  been  made  pursuant  to 
FOIA,  regardless  of  whether  FOIA  is 
specifically  mentioned.  To  facilitate 
processing  of  a  request,  the  phrase 
"FOIA  REQUEST"  should  be  placed  in 
capital  letters  on  the  front  of  the 
envelope. 

Cb)  A  request  must  reasonably 
describe  records  to  enable  NAD 
personnel  to  locate  them  with 
reasonable  effort.  Where  possible,  a 
requester  should  supply  specific 
information,  such  as  dates,  titles. 
appellant  name  or  appeal  number,  that 
may  help  identify  the  records.  If  the 
request  relates  to  a  matter  in  pending 
litigation,  the  court  and  its  location 
should  be  identified. 

(c)  If  NAD  determines  that  a  request 
does  not  reasonably  describe  the 
records,  it  shall  inform  the  requester  of 
this  fact  and  extend  the  requester  an 
opportunity  to  clarify  the  request  or  to 
confer  promptly  with  knowledgeable 
NAD  personnel  to  attempt  to  identify 


the  records  he  or  she  is  seeking.  The 
"date  of  receipt"  in  such  instances,  for 
purposes  of  §  1.12(a)  of  this  title,  shall 
be  the  date  of  receipt  of  the  amended  or 
clarified  request. 

(d)  Nothing  in  this  subpart  shall  be  ■ 
interpreted  to  preclude  NAD  from 
honoring  an  oral  request  for 
information,  but  if  the  requester  is 
dissatisfied  with  the  response,  the  NAD 
official  involved  shall  advise  the 
requester  to  submit  a  written  request  in 
accordance  with  paragraph  (a)  of  this 
section.  The  "date  of  receipt"  of  such  a 
request  for  purposes  of  §  1.12(a)  of  this 
title  shall  be  the  date  of  receipt  of  the 
written  request.  For  recordkeeping 
purposes,  the  NAD  official  responding 
to  an  oral  request  for  information  may 
ask  the  requester  to  also  submit  his  or 
her  request  in  writing. 

(e)  It  a  request  for  records  or  a  fee 
waiver  under  this  subpart  is  denied,  the 
person  making  the  request  shall  have 
the  right  to  appeal  the  denial. 
Requesters  also  may  appeal  NAD 
decisions  regarding  a  requester's  status 
for  purposes  of  fee  levels  under  section 
5  of  Appendix  A.  subpart  A  of  part  1  of 
this  title.  All  appeals  must  be  in  writing 
and  addressed  to  the  official  designated 
in  §  11.33.  To  facilitate  processing  of  an 
appeal,  the  phrase  "FOIA  APPEAL" 
should  be  placed  in  capital  letters  on 
the  front  of  the  envelope. 

(0  NAD  shall  develop  and  maintain  a 
record  of  all  written  and  oral  FOIA 
requests  and  FOIA  appeals  received  by 
NAD,  which  shall  include,  in  addition 
to  any  other  information,  the  name  of 
the  requester,  brief  summary  of  the 
information  requested,  an  indication  of 
whether  the  request  or  appeal  was 
denied  or  partially  denied,  the  FOIA 
exemption(s)  cited  as  the  basis  for  any 
denials,  and  the  amount  of  fees 
associated  with  the  request  or  appeal. 

§  1 1 .33    Appeals. 

Any  person  whose  initial  FOIA 
request  is  denied  in  whole  or  in  part 
may  appeal  that  denial  to  the  Director, 
National  Appeals  Division.  U.S. 
Department  of  Agriculture.  3101  Park 
Center  Drive.  Suite  1113.  Alexandria. 
Virginia  22302.  The  Director  will  make 
the  final  determination  on  the  appeal. 

Appendix  A — List  of  Addresses 

This  list  provides  the  titles  and  mailing 
addresses  of  officials  who  have  custody  of 
NAD  records.  This  list  also  identifies  the 
normal  working  hours.  Monday  through 
Friday,  excluding  holidays,  during  which 
public  inspection  and  copying  of  certain 
kinds  of  records  is  perrriitted. 
Director,  National  Appeals  Division,  U.S. 

Department  of  Agriculture,  3101  Park 

Center  Drive,  Suite  1113,  Alexandria. 

Virginia  22302.  Hours;  8  a.m.-5  p.m. 


Regional  Assistant  Director.  Eastern  Region. 
National  Appeals  Division.  U.S. 
Department  of  Agriculture.  3500  DePauw 
Boulevard.  Suite  2052,  Indianapolis. 
Indiana  46268.  Hours:  8  a.m. -5  p.m. 

Regional  Assistant  Director.  Southern  Region, 
National  Appeals  Division,  U.S. 
Department  of  Agriculture.  7777  Walnut 
Grove  Road.  LLB-1,  Memphis,  Tennessee 
38120,  Hours;  8  a.m.-5  p.m. 

Regional  Assistant  Director,  Western  Region, 
National  Appeals  Division,  U.S. 
Department  of  Agriculture,  755  Parfet 
Street,  Suite  494.  Lakevvood,  Colorado 
80215-5506,  Hours;  8  a.m.-5  p.m. 

Done  at  Washington.  DC.  this  11th  dav  of 
August  1998. 

Norman  G.  Cooper, 

Director. 

IFR  Doc.  98-22451  Filed  8-20-98;  8;45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  98-083-2] 

Mediterranean  Fruit  Fly;  Addition  to 
Quarantined  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
adding  a  portion  of  Orange  County.  CA, 
to  the  list  of  quarantined  areas  and 
restricting  the  interstate  movement  of 
regulated  articles  from  the  quarantined 
area.  This  action  is  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
the  Mediterranean  fruit  fly  into 
noninfested  areas  of  the  United  States. 
DATES:  Interim  rule  effective  August  14, 
1998.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  20,  1998. 

ADDRESSES:  Pleffse  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-083-2,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-083-2.  Comments 
received  may  be  inspected  at  USDA. 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Programs. 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236,  (301)  734- 
8247;  or  e-mail: 
michael.b.stefan@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Mediterranean  fruit  fly,  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

The  Mediterranean  fruit  fly 
regulations  (7  CFR  301.78  through 
301.78-10;  referred  to  belowr  as  the 
regulations)  restrict  the  interstate 
movement  of  regulated  articles  from 
quarantined  areas  to  prevent  the  spread 
of  Medfly  to  noninrested  areas  of  the 
United  States. 

Recent  trapping  surveys  by  inspectors 
of  California  State  and  county  agencies 
and  by  inspectors  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
have  revealed  that  an  infestation  of 
Medfly  has  occurred  in  a  portion  of 
Orange  County,  CA. 

The  regulations  in  301.78-3  provide 
that  the  Administrator  of  APHIS  will  list 
as  a  quarantined  area  each  State,  or  each 
portion  of  a  State,  in  which  the  Medfly 
has  been  found  by  an  inspector,  in 
which  the  Administrator  has  reason  to 
believe  that  the  Medfly  is  present,  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Medfly  has  been  found. 

Less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only  if 
the  Administrator  determines  that  the 
State  has  adopted  and  is  enforcing 
restrictions  on  the  intrastate  movement 
of  the  regulated  articles  that  are 
equivalent  to  those  imposed  on  the 
interstate  movement  of  regulated 
articles,  and  the  designation  of  less  than 
the  entire  State  as  a  quarantined  area 
will  prevent  the  interstate  spread  of  the 
Medfly.  The  boundary  lines  for  a 
portion  of  a  State  being  designated  as 
quarantined  are  set  up  approximately 
four-and-one-half  miles  from  the 
detection  sights.  The  boundary  lines 
may  vary  due  to  factors  such  as  the 
location  of  Medfly  host  material,  the 
location  of  transportation  centers  such 
as  bus  stations  and  airports,  the  patterns 
of  persons  moving  in  that  State,  the 


number  and  patterns  of  distribution  of 
the  Medfly,  and  the  use  of  clearly 
identifiable  lines  for  the  boundaries. 

In  accordance  with  these  criteria  and 
the  recent  Medfly  findings  described 
above,  we  are  amending  §  301.78-3  by 
adding  a  portion  of  Orange  County,  CA. 
to  the  list  of  quarantined  areas.  The  new 
quarantined  area  is  described  in  the  rule 
portion  of  this  document. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  wnthout  prior  opportunity  for 
public  conunent.  Immediate  action  is 
necessary  to  prevent  the  Medfly  from 
spreading  to  noninfested  areas  of  the 
United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions. 
we  find  good  cause  under  5  U.S.C.  553 
to  make  this  action  effective  August  14, 
1998.  We  will  consider  comments  that 
are  received  v^rithin  60  days  of 
publication  of  this  rule  in  the  Federal 
Register.  After  the  comment  period 
closes,  we  will  publish  another 
document  in  the  Federal  Register.  The 
document  will  include  a  discussion  of 
any  comments  we  received  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  rule  amends  the  Medfly 
regulations  by  adding  a  portion  of 
Orange  County,  CA,  to  the  list  of 
quarantined  areas.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  spread  of  the  Medfly  into 
noninfested  areas  of  the  United  States. 

This  rule  also  restricts  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  area  of  Orange  County,  CA. 
We  estimate  that  there  are  77  entities  in 
the  quarantined  area  of  Orange  County, 
CA,  that  sell,  process,  handle,  or  move 
regulated  articles.  This  estimate 
includes  55  fruit  sellers,  12  growers,  and 
10  nurseries.  The  number  of  these 
entities  that  meet  the  U.S.  Small 
Business  Administration's  (SBA) 
definition  of  a  small  entity  is  unknown, 
since  the  information  needed  to  make 
that  determination  (i.e..  each  entity's 
gross  receipts  or  number  of  employees) 
is  not  currently  available.  However,  it  is 
reasonable  to  assume  that  most  of  these 


entities  are  small  in  size,  since  the 
overwhelming  majority  of  businesses  in 
California,  as  well  as  the  rest  of  the 
United  States,  are  small  entities  by  SBA 
standards. 

Few.  if  any,  of  the  77  entities  will  be 
significantly  affected  by  the  quarantine 
action  taken  in  this  interim  rule  t)ecause 
few  of  those  entities  move  regulated 
articles  outside  the  State  of  California 
during  the  normal  course  of  their 
business.  Nor  do  consumers  of  products 
purchased  from  those  entities  generally 
move  those  products  interstate  The 
effect  on  any  small  entities  that  do  move 
regulated  articles  interstate  from  the 
quarantined  area  will  be  minimized  by 
the  availabilitv  of  various  treatments 
that,  in  most  cases,  will  allow  those 
small  entities  to  move  regulated  articles 
interstate  with  very  Uttle  additional 
costs.  Also,  many  of  those  small  entities 
sell  other  items  in  addition  to  regulated 
articles,  so  the  effect,  if  any.  of  the 
interim  rule  should  be  minimal. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10  025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
E.xecutive  Order  12988.  Civil  justice 
Reform  This  rule:  (1)  Preempts  all  State 
and  local  lav-,  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  envirorunental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The  site 
specific  environmental  assessment  and 
programmatic  Medfly  environmental 
impact  statement  provide  a  basis  for  our 
conclusion  that  implementation  of 
integrated  pest  management  to  achieve 
eradication  of  the  Medfly  would  not 
have  a  significant  impact  on  human 
health  and  the  natural  environment. 
Based  on  the  finding  of  no  significant 
impact,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Ser\'ice  has 
determined  that  an  environ.Tiental 
impact  statement  need  not  be  prepared. 
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The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policv  Act  of 
1969,  as  amended  (NEPA)  (42'U.S.C. 
4321  et  seq.].  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1,508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.SC.  3501 
et  seq.]. 

List  of  Subjects  in  7  CFR  Part  301 

-Agricultural  commodities. 
Incorporation  by  reference,  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150bb.  150dd. 
150ee.  IfiOff,  161,  162.  and  164-167,  7  CFR 
2.22,  2,80.  and  371  2(c|, 

2.  In  §  301.78-3.  paragraph  (c)  is 
amended  by  adding  an  entry  for  Orange 
County,  CA,  in  alphabetical  order,  to 
read  as  follows: 

§301.78-3     Quarantined  areas. 


California 

Orange  County.  That  portion  of  Orange 
County  in  the  Lake  Forest  area  bounded  by 
a  line  beginning  at  the  intersection  of 
Interstate  Highway  5  and  State  Highway  133: 
then  northeast  along  an  imaginary  line  to  its 
intersection  with  .Marine  Way  and  the  El 
Toro  Marine  Corps  Air  Station  perimeter; 
then  northeast  along  the  El  Toro  Marine 


Corps  Air  Station  perimeter  to  Irvine 
Boulevard;  then  southeast  along  Irvine 
Boulevard  to  N  Street;  then  northeast  along 
N  Street  to  the  El  Toro  Marine  Corps  Air 
Station  perimeter:  then  northeast  along  the  El 
Toro  .Marine  Corps  Air  Station  perimeter  to 
State  Highway  241;  then  southeast  along 
State  Highway  241  to  .Antonio  Parkway;  then 
southwest  along  .Antonio  Parkway  to  Oso 
Parkway;  then  west  along  Oso  Parkway  to 
Felipe  Road:  then  southwest  along  Felipe 
Road  to  .Marguerite  Parkway;  then  south 
along  Marguerite  Parkway  to  Crown  Valley 
Parkway;  then  southwest  along  Crown  Valley 
Parkway  to  State  Highway  73;  then  northeast 
along  State  Highway. 73  to  State  Highway 
133;  then  north  along  State  Highway  133  to 
the  point  of  beginning. 
*  •  *  »  * 

Done  in  Washington,  DC,  this  13th  day  of 
.August  1998, 

Joan  M.  Amoldi, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc,  98-22458  Filed  8-20-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 

[Docket  No.  98-086-1] 

Validated  Brucellosis-Free  States; 
Alabama 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 


SUMMARY:  We  are  amending  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  swine  by  adding 
Alabama  to  the  list  of  validated 
brucellosis-free  States.  We  have 
determined  that  .Alabama  meets  the 
criteria  for  classification  as  a  validated 
brucellosis-free  State.  This  action 
relieves  certain  restrictions  on  the 
interstate  movement  of  breeding  swine 
from  Alabama. 

DATES:  Interim  rule  effective  August  21, 
1998.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  20.  1998, 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-086-1,  Regulatory 
Analysis  and  Development,  PPD. 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118.  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-086-1.  Comments 
received  may  be  inspected  at  USDA. 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 


Washington.  DC,  between  8  a.m.,  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Taft,  Senior  Staff  Veterinarian, 
National  Animal  Health  Programs,  VS, 
APHIS,  4700  River  Road  Unit  43, 
Riverdale,  MD  20737-1231,  (301)  734- 
4916. 
SUPPLEMENTARY  INFORMATION: 

Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  humans,  caused 
by  bacteria  of  the  genus  Brucella.  The 
brucellosis  regulations,  contained  in  9 
CFR  part  78  (referred  to  below  as  the 
regulations),  prescribe  conditions  for  the 
interstate  movement  of  cattle,  bison,  and 
swine. 

Under  the  swine  brucellosis 
regulations.  States,  herds,  and 
individual  animals  are  classified 
according  to  their  brucellosis  status. 
Interstate  movement  requirements  for 
swine  are  based  upon  the  disease  status 
of  the  individual  animal  or  the  herd  or 
State  from  which  the  animal  originates. 

We  are  amending  §  78.43  of  the 
regulations,  which  lists  validated 
brucellosis-free  States,  to  include 
Alabama.  A  State  may  apply  for 
validated  brucellosis-free  status  when: 
(1)  Any  herd  found  to  have  swine 
brucellosis  during  the  2-year 
qualification  period  preceding  the 
application  has  been  depopulated.  More 
than  one  finding  of  a  swine  brucellosis- 
infected  herd  during  the  qualification 
period  disqualifies  the  State  from 
validation  as  brucellosis-free;  and  (2) 
during  the  2-year  qualification  period, 
the  State  has  completed  surveillance, 
annually,  by  either  complete  herd 
testing,  market  swine  testing,  or 
statistical  analysis. 

Breeding  swine  originating  from  a 
validated  brucellosis-free  State  or  herd 
may  be  moved  interstate  without  having 
been  tested  with  an  official  test  for 
brucellosis  within  30  days  prior  to 
interstate  movement,  which  would 
otherwise  be  required. 

After  reviewing  its  brucellosis 
program  records,  we  have  concluded 
that  Alabama  meets  the  criteria  for 
classification  as  a  validated  brucellosis- 
free  State.  Therefore,  we  are  adding 
Alabama  to  the  list  of  States  in  §  78.43. 
This  action  relieves  certain  restrictions 
on  the  interstate  movement  of  breeding 
swine  from  Alabama. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
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determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to 
remove  unnecessary  restrictions  on  the 
interstate  movement  of  swine  from 
Alabama. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  this  action  effective  upon 
publication  in  the  Federal  Register.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  action  removes  the  requirement 
that  breeding  swine  be  tested  for 
brucellosis  prior  to  movement  interstate 
from  Alabama. 

Approximately  99  percent  of  swine 
herd  producers  in  Alabama  are  small 
businesses  (defined  by  the  Small 
Business  Administration  as  having 
annual  gross  receipts  of  less  than 
$500,000).  Currently,  these  small 
producers  have  about  20,000  adult 
swine  tested  annually  for  brucellosis,  at 
a  cost  to  producers  of  approximately  $5 
per  test.  We  are  not  able  to  determine 
exactly  how  many  of  these  tests  are 
performed  for  the  purpose  of  certifying 
breeding  swine  for  movement  interstate, 
but  we  estimate  the  number  to  be  small. 

We  anticipate,  therefore,  that  this 
action  will  have  a  minimal  positive 
economic  impact,  if  any,  on  swine 
producers  in  Alabama. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 


Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  we  are  amending  9  CFR 
part  78  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  lll-114a-l.  114g, 
115,  117.  120.  121.  123-126,  134b.  and  134f; 
7  CFR  2.22.  2.80.  and  371.2(d). 

§78.43     [Amended] 

2.  Section  78.43  is  amended  by 
adding  "Alabama,"  immediately  before 
"Alaska,". 

Done  in  Washington.  DC.  this  17th  dav  of 
August  1998, 
Joan  M.  Amoidi, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Ser\'ice. 
IFR  Doc.  98-22522  Filed  8-20-98;  8:45  ami 
BILUNG  CODE  3410-3^-P 


DELAWARE  RIVER  BASIN 
COMMISSION 

18  CFR  Part  401 

Rules  of  Practice  and  Procedure 

CFR  Correction 

In  Title  18  of  the  Code  of  Federal 
Regulations,  parts  400  to  End,  revised  as 
of  April  1,  1998,  make  the  following 
corrections: 

1.  On  page  6,  §  410.0  is  corrected  to 
read  "§  401.0"  in  the  heading; 

2.  On  page  12,  §401.35.  paragraph 
(b)(18),  second  line,  "specify"  is 
corrected  to  read  "specially"  and  in 
paragraph  (d),  eighth  line,  "Executor"  is 
corrected  to  read  "Executive  Director"; 

3.  On  page  13,  §401.36,  paragraph  (c), 
third  line,  insert  the  word  "sources" 
after  the  word  "water"; 


4.  On  page  15,  §401.73,  paragraph  fb), 
first  line,  the  word  "When"  is  corrected 
to  read  "Whenever"; 

5.  On  page  17,  §  401.82,  paragraph  (a), 
column  2.  first  line,  "ins"  is  corrected 
to  read  "is",  and  in  the  fourth  and  fifth 
line  "Commissioner"  is  corrected  to 
read  "Commission  or", 

BILUNG  CODE  1SO$-01-0 


DEPARTMENT  OF  STATE 

22  CFR  Part  51 

[Public  Notice  2712] 

Passport  Procedures — Amendment  to 
Restriction  of  Passports  Regulation 

AGENCY:  Bureau  of  Consular  Affairs. 
Department  of  State. 
action:  Final  rule. 

SUMMARY:  This  rule  adopts  as  final  the 
interim  final  rule  amending  the  rules 
concerning  passport  restrictions 
published  November  25,  1997.  This  rule 
added  one  new  ground  for  denying, 
revoking  or  canceling  a  passport, 
EFFECTIVE  DATE:  October  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  E.  Palmer- Royston.  Office  of 
Passport  Policy  and  Advisory  Ser\ices. 
Bureau  of  Consular  Affairs,  Department 
of  State  (202)  955-0231. 

List  of  Subjects  in  22  CFR  Part  51 

Administrative  practice  and 
procedure.  Passports  and  visas. 

Accordingly,  the  interim  rule 
amending  22  CFR  part  51  which  was 
published  at  62  FR  62694  on  November 
25,  1997.  is  adopted  as  a  final  rule 
without  change. 

Dated;  .^ugust  3.  1998. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs 
IFR  Doc   98-22505  Filed  8-20-98:  8:45  ami 
BILUNG  CODE  4710-0»-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  301  and  602 

[TD  8780] 

RIN  1545-AU85 

Rewards  for  Information  Relating  to 
Violations  of  Internal  Revenue  Laws 

AGENCY:  Internal  Revenue  Ser\ice  (IRS) 

Treasury- . 

ACTION:  Final  and  temporary' 

regulations. 
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SUMMARY:  This  document  contains  final 
regulations  relating  to  rewards  for 
information  that  relates  to  violations  of 
the  internal  revenue  laws.  The 
regulations  reflect  changes  to  the  law 
made  by  the  Taxpayer  Bill  of  Rights  2 
and  affect  persons  that  are  eligible  to 
receive  an  informant  reward. 
DATES:  Effective  date:  These  regulations 
are  effective  August  21,  1998. 

Applicability  date:  For  dates  of 
applicability,  see  §  301.7623-l(g). 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  A.  Lintz  (202)  622-4940  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1534.  Responses 
to  these  collections  of  information  are 
voluntary  with  respect  to  the  provision 
of  information  relating  to  violations  of 
the  internal  revenue  laws,  but  are 
required  to  obtain  a  benefit  with  respect 
to  filing  a  claim  for  reward. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number. 

The  estimated  annual  burden  per 
respondent  varies  from  2  to  4  hours, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  3  hours. 

Comments  concerning  the  accurarv  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer.  OP:FS;FP. 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget.  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington.  DC 
20503. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generallv. 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  amendments 
to  the  Regulations  on  Procedure  and 
Administration  (26  CFR  Part  301)  under 
section  7623  relating  to  rewards  for 
information  that  relates  to  violations  of 
the  internal  revenue  laws.  This  section 
was  amended  by  section  1209  of  the 


Taxpayer  Bill  of  Rights  2  (TBOR  2)  (Pub. 
L.  104^168,  110  Stat.  1452  (1996)). 

On  October  14,  1997,  final  and 
temporary  regulations  (TD  8737) 
relating  to  informant  rewards  under 
section  7623  were  published  in  the 
Federal  Register  (62  FR  53230).  A 
notice  of  proposed  rulemaking  (REG- 
252936-96)  cross-referencing  the 
temporary  regulations  was  published  in 
the  Federal  Register  for  the  same  day 
(62  FR  53274). 

No  written  comments  responding  to 
the  notice  were  received.  No  public 
hearing  was  requested  or  held.  The 
proposed  regulations  under  section 
7623  are  adopted  as  revised  by  this 
Treasury  decision,  and  the 
corresponding  temporary  regulations  are 
removed.  The  revisions  are  discussed 
below. 

Explanation  of  Provisions 

The  amendments  made  by  TBOR  2  to 
section  7623  provide  that  the  Secretary 
may  pay  rewards  for  information  that 
leads  to  the  detection  and  bringing  to 
trial  and  punishment  persons  guilty  of 
violating  the  internal  revenue  laws  or 
conniving  at  the  same,  and  for 
information  that  leads  to  the  detection 
of  underpayments  of  tax.  In  addition, 
the  amendments  to  section  7623  provide 
that  rewards  will  be  paid  from  the 
proceeds  of  amounts  (other  than 
interest)  collected  by  reason  of  the 
information  provided. 

Following  the  publication  of  the 
proposed  regulations,  it  was  determined 
that  the  regulations  should  clarify  that 
rewards  may  also  be  paid  in  situations 
where  information  leads  to  the  denial  of 
a  claim  for  refund.  Therefore,  the  final 
regulations  provide  that  proceeds  of 
amounts  (other  than  interest)  collected 
by  reason  of  the  information  provided 
include  both  additional  amounts 
collected  because  of  the  information 
provided  and  amounts  collected  prior  to 
receipt  of  the  information  if  the 
information  leads  to  the  denial  of  a 
claim  for  refund  that  otherwise  would 
have  been  paid. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations. 

It  is  hereby  certified  that  the 
regulations  in  this  document  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  a 


determination  that  in  the  past 
approximately  10,000  persons  have  filed 
claims  for  reward  on  an  annual  basis.  Of 
these  persons,  almost  all  have  been 
individuals.  Accordingly,  a  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required. 

Pursuant  to  section  7805(f]  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  businesses. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Judith  A.  Lintz,  Office  of 
Assistant  Chief  Counsel  (Income  Tax 
and  Accounting).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  301  and 
602  are  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *    *    * 

Par.  2.  Section  301.7623-1  is  revised 
to  read  as  follows: 

§  301 .7623-1     Rewards  for  information 
relating  to  violations  of  internal  revenue 
laws. 

(a)  In  general.  In  cases  where  rewards 
are  not  otherwise  provided  for  by  law, 
a  district  or  service  center  director  mav 
approve  a  reward,  in  a  suitable  amount, 
for  information  that  leads  to  the 
detection  of  underpayments  of  tax,  or 
the  detection  and  bringing  to  trial  and 
punishment  of  persons  guilty  of 
violating  the  internal  revenue  laws  or 
conniving  at  the  same.  The  rewards 
provided  for  by  section  7623  and  this 
section  will  be  paid  from  the  proceeds 
of  amounts  (other  than  interest) 
collected  by  reason  of  the  information 
provided.  For  purposes  of  section  7623 
and  this  section,  proceeds  of  amounts 
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(other  than  interest)  collected  by  reason 
of  the  information  provided  include 
both  additional  amounts  collected 
because  of  the  information  provided  and 
amounts  collected  prior  to  receipt  of  the 
information  if  the  information  leads  to 
the  denial  of  a  claim  for  refund  that 
otherwise  would  have  been  paid. 

(b)  Eligibility  to  file  claim  for 
reward — (1)  In  general.  Any  person, 
other  than  certain  present  or  former 
federal  employees  described  in 
paragraph  fb)(2)  of  this  section,  that 
submits,  in  the  manner  described  in 
paragraph  (d)  of  this  section, 
information  relating  to  the  violation  of 
an  internal  revenue  law  is  eligible  to  file 
a  claim  for  reward  under  section  7623 
and  this  section. 

(2)  Federal  employees.  No  person  who 
was  an  officer  or  employee  of  the 
Department  of  the  Treasury  at  the  time 
the  individual  came  into  possession  of 
information  relating  to  violations  of  the 
internal  revenue  laws,  or  at  the  time  the 
individual  divulged  such  information,  is 
eligible  for  a  reward  under  section  7623 
and  this  section.  Any  other  current  or 
former  federal  employee  is  eligible  to 
file  a  claim  for  reward  if  the  information 
provided  came  to  the  individual's 
knowledge  other  than  in  the  course  of 
the  individual's  official  duties. 

(3)  Deceased  informants.  A  claim  for 
reward  may  be  filed  by  an  executor, 
administrator,  or  other  legal 
representative  on  behalf  of  a  deceased 
informant  if,  prior  to  the  informant's 
death,  the  informant  was  eligible  to  file 
a  claim  for  such  reward  under  section 
7623  and  this  section.  Certified  copies 
of  the  letters  testamentary,  letters  of 
administration,  or  other  similar 
evidence  must  be  attached  to  the  claim 
for  reward  on  behalf  of  a  deceased 
informant  in  order  to  show  the  authority 
of  the  legal  representative  to  file  the 
claim. 

(c)  Amount  and  payment  of  reward 
All  relevant  factors,  including  the  value 
of  the  information  furnished  in  relation 
to  the  facts  developed  by  the 
investigation  of  the  violation,  will  be 
taken  into  account  by  a  district  or 
service  center  director  in  determining 
whether  a  reward  will  be  paid,  and.  if 
so,  the  amount  of  the  reward.  The 
amount  of  a  reward  will  represent  what 
the  district  or  service  center  director 
deems  to  be  adequate  compensation  in 
the  particular  case,  generally  not  to 
exceed  fifteen  percent  of  the  amounts 
(other  than  interest)  collected  by  reason 
of  the  information.  Payment  of  a  reward 
will  be  made  as  promptly  as  the 
circumstances  of  the  case  permit,  but 
not  until  the  taxes,  penalties,  or  fines 
involved  have  been  collected.  However, 
if  the  informant  waives  any  claim  for 


reward  with  respect  to  an  uncollected 
portion  of  the  taxes,  penalties,  or  fines 
involved,  the  claim  may  be  immediately 
processed.  Partial  reward  payments, 
without  waiver  of  the  uncollected 
portion  of  the  taxes,  penalties,  or  fines 
involved,  may  be  made  when  a  criminal 
fine  has  been  collected  prior  to 
completion  of  the  civil  aspects  of  a  case, 
and  also  when  there  are  multiple  tax 
years  involved  and  the  deficiency  for 
one  or  more  of  the  years  has  been  paid 
in  full.  No  person  is  authorized  under 
this  section  to  make  any  offer,  or 
promise,  or  otherwise  to  bind  a  district 
or  service  center  director  with  respect  to 
the  payment  of  any  reward  or  the 
amount  of  the  reward. 

(d)  Submission  of  information.  A 
person  that  desires  to  claim  a  reward 
under  section  7623  and  this  section  may 
submit  information  relating  to  violations 
of  the  internal  revenue  laws,  in  person, 
to  the  office  of  a  district  director, 
preferably  to  a  representative  of  the 
Criminal  Investigation  Division.  Such 
information  may  also  be  submitted  in 
writing  to  the  Commissioner  of  Internal 
Revenue.  Attention:  Assistant 
Commissioner  (Criminal  Investigation). 
Till  Constitution  Avenue.  N\V.. 
Washington,  DC  20224,  to  any  district 
director.  Attention;  Chief.  Criminal 
Investigation  Division,  or  to  any  service 
center  director.  If  the  information  is 
submitted  in  person,  either  orally  or  in 
writing,  the  name  and  official  title  of  the 
person  to  whom  it  is  submitted  and  the 
date  on  which  it  is  submitted  must  be 
included  in  the  formal  claim  for  reward. 

(e)  Identification  of  informant.  No 
unauthorized  person  will  be  advised  of 
the  identity  of  an  informant. 

(f)  Filing  claim  for  reward.  An 
informant  that  intends  to  claim  a  reward 
under  section  7623  and  this  section 
should  notify  the  person  to  whom  the 
information  is  submitted  of  such 
intention,  and  must  file  a  formal  claim 
on  Form  211,  Application  for  Reward 
for  Original  Information,  signed  by  the 
informant  in  the  informant's  true  name, 
as  soon  as  practicable  after  the 
submission  of  the  information.  If  other 
than  the  informant's  true  name  was 
used  in  furnishing  the  information, 
satisfactory'  proof  of  identity  as  that  of 
the  informant  must  be  included  with  the 
claim  for  reward. 

(g)  Effective  date.  This  section  is 
applicable  with  respect  to  rewards  paid 
after  January  29,  1997. 

§301.7623-11    [Removed] 

Par.  3.  Section  301.7623-lT  is 
removed. 


PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows. 

Authority:  26  U  S  C.  7805 

Par.  5.  In  §602.101.  paragraph  (c)  is 
amended  by  removing  the  entr\'  for 
301.7623-lT  from  the  table  and  by 
revising  the  entry  for  301.7623-1  to  read 
as  follows: 

§602.101     OMB  Control  numbers. 


CFR  pari  or  section  where 
identified  and  described 


Current 
OMB  con- 
trol No. 


301  7623-1 


1545-0409 
1545-^534 


Michael  P.  Dulan. 

Deputy  Commissioner  of  Internal  Revenue. 

.^pproved:  !uly  20,  1998. 
Donald  C.  Lubick, 
.Assistant  Secretary  of  the  Treasury. 
!P"R  Doc   98-224M  Filed  8-20-98;  8  4.5  am] 
BILLING  CODE  4830-01 -P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  4,  19,  24,  194,  250  and 
251 

[T.D.  ATF-398] 

RIN  1512-A71 

Implementation  of  Puulic  Law  105-34, 
Sections  908,  910  and  1415,  Related  to 
Hard  Cider,  Semi-Generic  Wine 
Designations,  and  Wholesale  Liquor 
Dealers'  Signs  (97-2523) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF).  Department  of  the 
Treasur\ 

ACTION:  Temporan,'  rule  (Treasury 
decision). 


SUMMARY:  This  temporary  rule 
implements  some  of  the  provisions  of 
the  Taxpayer  Relief  Act  of  1997.  The 
new  law  made  changes  in  the  excise  tax 
on  hard  cider,  clarified  the  authority  to 
use  semi-generic  designations  on  wine 
labels,  and  repealed  the  requirement  for 
wholesale  dealers  in  liquors  to  post 
signs.  The  wine  regulations  are 
amended  to  incorporate  the  new  hard 
cider  tax  rate  and  to  recognize  the 
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labeling  changes  relative  to  the 
description  of  hard  cider.  These 
regulations  are  also  amended  to 
incorporate  the  semi-generic  wine 
designations,  and  the  liquor  dealers" 
regulations  are  amended  to  eliminate 
the  requirement  for  posting  a  sign. 
Clarifying  changes  are  made  to  parts  19. 
250  and  251.  In  the  Proposed  Rules 
section  of  this  Federal  Register.  ATF  is 
also  issuing  a  notice  of  proposed 
rulemaking  inviting  comments  on  this 
temporary  rule  for  a  60  day  period 
following  the  publication  of  this 
temporary  rule. 

DATES:  Effective  dates:  Amendments  to 
27  CFR  4.24  and  4.257(c)  (temporary 
regulations  related  to  semi-generic  wine 
designations)  and  the  removal  of  27  CFR 
194.239  through  194.241  (temporary 
regulations  related  to  wholesale  liquor 
dealers'  signs)  are  effective  retroactive  to 
August  5,  1997.  Amendments  to  27  CFR 
4.21.  19.11.  24.10.  24.76.  24.257(a). 
24.278.  250.11  and  251.11  (temporary 
regulations  related  to  cider)  are  effective 
October  20.  1998. 

Compliance  date:  Compliance  with 
the  amendments  to  27  CFR  4.21  and 
24.257(a)  is  not  mandatory  until 
February  17.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marjorie  D.  Ruhf.  Regulations  Division. 
650  Massachusetts  Avenue.  NVV. 
Washington.  DC  20226;  (202)  927-8230; 
or  mdruhf@atfhq.atf.treas.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  temporary  rule  implements  some 
of  the  provisions  of  the  Taxpayer  Relief 
Act  of  1997.  Pub.  L.  105-34  ("the  AcV]. 
These  provisions  amended  the  Internal 
Revenue  Code  of  1986  (IRC)  to  create  a 
new  excise  tax  category  for  hard  cider, 
clarify  the  authority  to  use  semi-generic 
designations  on  wine  labels,  and  repeal 
the  requirement  for  wholesale  dealers  in 
liquors  to  post  signs. 

Current  Regulation  of  Fermented  Cider 

The  Bureau  of  Alcohol.  Tobacco  and 
Firearms  (ATF)  regulates  production  of 
all  alcohol  beverages  under  the  IRC  and 
the  Federal  Alcohol  Administration  Act 
(FAA  Act).  The  IRC  covers  taxes  and 
qualification  requirements  for 
producers,  and  the  FAA  Act  regulates 
labeling,  advertising,  permits  and  trade 
practices.  Before  the  enactment  of  the 
Act.  fermented  ("hard")  cider  was 
subject  to  some  of  the  requirements  of 
these  laws,  and  exempt  from  others, 
depending  on  how  it  was  made. 

Tax  Exempt  Cider 

In  the  IRC  (26  U.S.C.  5042).  Congress 
exempted  fermented  cider  from  Federal 


e.xcise  tax  and  the  strict  qualification 
requirements  imposed  on  producers  of 
all  other  alcohol  beverages,  if  it  met  the 
following  description: 

*    "    *  the  noneffervescent  product  of  the 
normal  alcoholic  fermentation  of  apple  juice 
only,  which  is  produced  at  a  place  other  than 
a  bonded  wine  cellar  and  without  the  use  of 
preservative  methods  or  materials,  and  which 
is  sold  or  offered  for  sale  as  cider  and  not  as 
wine  or  as  a  substitute  for  wine.    *    *    * 

The  restriction  on  ingredients  and 
prohibition  of  preservative  methods  or 
materials  effectively  limit  the  sale  of 
this  product  to  farmstands  or  other 
small-scale  local  enterprises.  The  Act 
made  no  change  in  26  U.S.C.  5042. 
Therefore,  no  change  has  been  made  to 
27  CFR  24.76.  relating  to  cider  under  26 
U.S.C.  5042.  except  to  change  the  title 
of  that  section  to  "Tax  exempt  cider."  to 
differentiate  this  cider  from  hard  cider 
subject  to  the  new  tax  rate. 

Taxable  Cider 

Under  the  former  law.  taxable 
fermented  cider  was  made  at  bonded 
wine  premises  and  technically  could  be 
taxpaid  as  either  still  wine  at  $1.07  per 
gallon  ($.17  for  small  producers), 
artificially  carbonated  wine  at  S3. 30  per 
gallon  ($2.40  for  small  producers),  or 
sparkling  wine  at  $3.40  per  gallon  (no 
special  rate  for  small  producers).  Still 
wine  is  wine  which  contains  not  more 
than  0.392  gram  of  carbon  dioxide  per 
hundred  milliliters  and  the  information 
available  to  ATF  indicates  that  all 
domestic  cider  was  produced  as  still 
wine,  with  few  exceptions.  If  any  wine 
contains  7  percent  or  more  of  alcohol  bv 
volume,  it  is  subject  to  the  full  FAA  Act 
wine  labeling  and  basic  permit 
requirements.  Wine  which  is  under  7 
percent  alcohol  is  only  subject  to  the 
FAA  Act  requirement  that  a  person  who 
bottles  any  beverage  which  contains  0.5 
percent  or  more  alcohol  by  volume  must 
place  the  Government  Warning 
Statement  on  the  bottle.  Minimal  ATF 
marking  requirements  under  the  IRC 
wine  regulations.  §  24.257(a),  apply  to 
wine  under  7  percent  alcohol  and 
require  the  identification  of  the  bottler 
and  the  brand,  kind,  alcohol  content, 
and  quantity  of  wine.  Otherwise, 
labeling  of  wine  (including  fermented 
cider)  under  7  percent  alcohol  by 
volume  is  within  the  jurisdiction  of  the 
Food  and  Drug  Administration. 

Public  Law  105-34 

The  Taxpayer  Relief  Act  of  1997,  Pub. 
L.  105-34.  was  enacted  on  August  5. 
1997.  Section  908  of  the  Act  added  a 
new  tax  class  for  wine,  called  "hard 
cider."  to  26  U.S.C,  5041  and  imposed 
a  new  rate  of  tax  on  hard  cider  as 
follows: 


On  hard  cider  derived  primarily  from 
apples  or  apple  concentrate  and  water, 
containing  no  other  fruit  product,  and 
containing  at  least  one-half  of  1  percent  and 
less  than  7  percent  alcohol  by  volume.  22.6 
cents  per  wine  gallon. 

This  new  tax  rate  applies  to  hard 
cider  removed  from  bond  on  or  after 
October  1.  1997. 

Small  domestic  producers  of  wine  are 
entitled  to  a  credit  of  up  to  90  cents  per 
wine  gallon  on  wine  that  is  within  the 
first  100,000  gallons  of  wine  (other  than 
champagne  and  other  sparkling  wines) 
removed  for  consumption  or  sale  during 
a  calendar  year.  This  credit  may  be 
taken  by  a  bonded  wine  premises 
proprietor  who  does  not  produce  more 
than  250,000  gallons  of  wine  in  a  given 
calendar  year.  Since  the  full  small 
producer's  wine  tax  credit  allowed  by 
26  U,S.C.  5041(c)  reduces  the  rate  of  tax 
on  still  wine  under  14  percent  alcohol 
(a  category  which  included  domestic 
ciders)  to  17  cents  instead  of  22.6  cents, 
the  new  hard  cider  tax  rate  would  have 
resulted  in  an  increase  in  the  net  tax 
paid  by  small  domestic  wineries  who 
make  fermented  cider.  Therefore, 
section  908  of  the  Act  provides  for  a 
reduced  amount  of  the  small  producer's 
wine  tax  credit  to  apply  to  the  hard 
cider  tax  rate  for  eligible  small 
producers.  This  reduced  rate  of  credit, 
5.6  cents  instead  of  90  cents,  has  the 
effect  of  reducing  the  net  tax  paid  on 
hard  cider  by  a  small  domestic  producer 
to  17  cents,  the  equivalent  of  the  lowest 
tax  available  to  domestic  producers  of 
still  wine  under  14  percent  alcohol  by 
volume.  As  with  the  90  cent  credit,  the 
full  credit  of  5.6  cents  per  gallon  is 
reduced  by  1  percent  ($.00056  per 
gallon)  for  each  thousand  gallons  of 
wine  over  150.000  gallons  which  are 
produced  in  a  year,  until  the  full  tax  rate 
is  reached  at  the  250,000  gallon  annual 
production  level.  In  view  of  the  above, 
conforming  changes  are  made  to  27  CFR 
24.278.  which  implements  the  tax  credit 
for  small  domestic  producers. 

Definition  of  Hard  Cider 

The  statutory  language  describes 
"hard  cider"  eligible  for  the  new  tax  rate 
as  "derived  primarily  from  apples  or 
apple  concentrate  and  water,  containing 
no  other  fruit  product,  and  containing  at 
least  one-half  of  1  percent  and  less  than 
7  percent  alcohol  by  volume." 

In  this  temporary  rule,  ATF  defines 
hard  cider  as  wine  derived  primarily 
from  apples  or  apple  concentrate  and 
water  (apple  juice,  or  the  equivalent 
amount  of  concentrate  reconstituted  to 
the  original  brix  of  the  juice  prior  to 
concentration,  must  represent  more  than 
50  percent  of  the  volume  of  the  finished 
product);  containing  no  other  fruit 


Federal  Register/ Vol.  63.  No.   162 /Friday.  August  21.   1998 /Rules  and  Regulations 44781 


product  nor  any  artificial  product  which 
imparts  a  fruit  flavor  other  than  apple; 
containing  at  least  one-half  of  1  percent 
and  less  than  7  percent  alcohol  by 
volume;  having  the  taste,  aroma,  and 
characteristics  generally  attributed  to 
hard  cider,  and  sold  or  offered  for  sale 
as  hard  cider  and  not  as  a  substitute  for 
any  other  alcohol  product. 

First,  this  definition  specifies  that 
hard  cider  is  a  still  wine,  as  required  by 
a  recent  amendment  to  the  IRC  by 
section  6009  of  the  Internal  Revenue 
Service  Restructuring  and  Reform  Act  of 
1998,  Pub.  L. 105-206. 

Second,  the  Act  specifically  defines 
hard  cider  as  "containing  no  other  fruit 
product."  We  recognize  that  pear  juice 
has  been  used  as  a  natural  source  of 
additional  tannin,  and  that  other  wine 
treating  materials,  such  as  citric  acid, 
are  derived  from  fruit.  We  also 
recognize  that  the  U.S.  cider  industry 
has  been  experimenting  with  apple 
ciders  flavored  with  other  fruits. 
However,  the  statutory  language 
expressly  precludes  the  addition  of  any 
other  fruit  product.  We  interpret  this 
prohibition  to  include  natural  and 
artificial  flavors  which  give  any  fruit 
character  other  than  apple  to  the 
product.  Any  such  flavored  ciders  will 
be  subject  to  the  appropriate  tax  rate 
under  26  U.S.C.  5041(b)  (1)  through  (5). 

Third,  we  recognize  that  one 
traditional  method  of  making  hard  cider 
involves  diluting  a  higher-alcohol  apple 
wine  with  juice,  concentrate  and  water, 
or  some  other  liquid.  Wines  made  in 
this  way  are  formula  wines,  in  either  the 
special  natural  wine  or  other  than 
standard  wine  category.  Formula  wines 
may  be  classified  as  hard  cider, 
provided  they  also  meet  the  statutory 
definition  of  hard  cider.  In  the 
temporary  rule,  we  are  interpreting  the 
statutory  phrase  "derived  primarily 
from  apples  or  apple  concentrate  and 
water"  to  mean  that  apple  juice,  or  the 
equivalent  amount  of  concentrate 
reconstituted  to  the  original  brix  of  the 
juice  prior  to  concentration,  must 
represent  more  than  50  percent  of  the 
volume  of  the  finished  product. 

Finally,  we  include  in  the  definition 
the  requirement  that  hard  cider  must 
have  the  taste,  aroma  and  characteristics 
generally  attributed  to  hard  cider,  and 
that  it  must  be  sold  or  offered  for  sale 
as  hard  cider.  These  requirements  are 
added  to  insure  that  the  tax  class  of  hard 
cider  is  properly  identified,  so  that  it 
will  not  be  confused  with  other  types  of 
beverages  which  are  subject  to  different 
tax  classifications. 

Labeling  of  Hard  Cider 

Since  the  term  "hard  cider"  now  has 
tax  significance,  no  wine  may  be 


designated  as  "hard  cider"  unless  it 
conforms  to  the  definition  of  cider  in 
§  24.10  and  is  eligible  for  the  tax  . 
category  of  hard  cider.  The  reference  to 
cider  in  the  FAA  labeling  regulations  at 
§  4.21(e)(5)  is  amended  to  show  that  the 
term  "hard  cider"  is  reserved  for  use  in 
wine  eligible  for  the  tax  category  of  hard 
cider.  A  new  §  24.257(a)(3)(iv)  has  been 
added  to  the  IRC  wine  labeling 
requirements  for  wine  under  7  percent 
alcohol  by  volume  to  show  that  wine 
eligible  for  the  tax  category  of  hard  cider 
will  be  marked  "hard  cider"  rather  than 
simply  "wine"  under  that  section. 

Forms  Affected  By  New  Tax  Class  for 
Hard  Cider 

The  Report  of  Operations,  ATF  F 
5120.17,  has  been  revised  to  show  a  new 
column  reflecting  the  new  tax  category 
of  hard  cider.  If  a  Formula  and  Process 
for  Wine.  ATF  F  5120.29.  is  submitted 
for  a  hard  cider,  the  applicant  should 
specify  "hard  cider"  in  addition  to  the 
designation  "special  natural  wine"  or 
"other  than  standard  wine."  The  Excise 
Tax  Return,  ATF  F  5000.24.  requires 
only  a  total  amount  of  wine  tax,  without 
any  breakdown  by  tax  class,  so  that  form 
will  not  be  affected  by  this  change. 

Conforming  Changes  on  Hard  Cider 

We  are  amending  the  definition  of 
"eligible  wine"  which  appears  in  parts 
19,  250  and  251  to  clarify  that  wine  in 
the  new  tax  category  of  hard  cider  is  not 
eligible  for  wine  and  flavor  credit  if 
used  in  a  distilled  spirits  product. 
Section  5010  of  the  Internal  Revenue 
Code,  which  gives  the  rules  for  wine 
and  flavor  credit,  specifically  limits  the 
credit  to  "wine  on  which  tax  would  be 
imposed  by  paragraph  (1).  (2).  or  (3)  of 
section  5041(b)  but  for  its  removal  to 
bonded  premises"  of  a  distilled  spirits 
plant.  These  three  categories  are  the  still 
wines  containing  not  more  than  14 
percent,  more  than  14  to  not  more  than 
21  percent,  and  more  than  21  percent 
alcohol  bv  volume,  respectively.  In  the 
past,  this  meant  the  two  remaining 
categories,  both  effervescent  wines, 
were  ineligible  for  credit,  and  the 
definitions  of  "eligible  wine"  in  27  CFR 
19.11.  250.11  and  251.11  state  simply 
that  still  wine  is  eligible  for  wine  and 
flavor  credit.  Since  26  U.S.C.  5041(b)(6) 
was  added  to  create  a  tax  category  of 
wine  called  hard  cider,  and  26  U.S.C. 
5010  was  not  amended  to  include 
5041(b)(6)  in  the  list  of  wines  eligible 
for  wine  credit  when  used  in  distilled 
spirits,  the  existing  regulatory  definition 
of  eligible  wine  as  still  wine  is  no  longer 
appropriate.  We  are  amending  the 
definition  of  eligible  wine  to  reflect 
more  closely  the  wording  of  the  statute. 


Transition  to  New  Rules 

Hard  cider  makers  already  qualified 
as  wineries  will  not  need  to  change  any 
aspect  of  their  qualification.  Removals 
of  eligible  hard  cider  made  after  October 
1.  1997.  may  be  taxpaid  at  the  new  rate 
Some  hard  cider  producers  may  find 
that  the  new  tax  rate  reduces  their  tax 
liability  to  the  point  where  they  could 
reduce  their  bond  coverage  if  the\ 
choose  to  file  a  superseding  bond.  While 
no  change  was  made  to  the 
recordkeeping  regulations  in  subpart  O 
of  part  24.  such  records,  when  kept  by 
tax  class,  should  include  nH:ords  of  hard 
cider  after  October  1.  1997.  Small 
domestic  producers  will  continue  to 
count  production  of  hard  cider  as  part 
of  their  total  production  for  purposes  of 
establishing  the  level  of  eligibility  for 
wine  tax  credit. 

While  the  labeling  changes  requiring 
the  use  of  the  term  "hard  cider"  on  wine 
eligible  for  the  hard  cider  tax  rate,  and 
prohibiting  the  use  of  the  term  "hard 
cider"  on  any  wine  not  eligible  for  such 
rate,  are  effective  October  20.  1998.  we 
recognize  that  it  is  not  practical  to 
enforce  the  new  requirements 
immediately.  Therefore,  while  the 
labeling  regulations  are  effective  on 
October  20.  1998.  we  will  allow  a  six- 
month  period  to  change  labels  as 
necessary.  The  new  requirements  will 
become  mandatory  on  Februar>'  17. 
1999. 

Request  for  Comments  on  Cider 
Regulations 

ATF  encourages  comments,  supported 
by  historical  or  technical  data,  on  the 
definition  of  hard  cider  established  in 
this  temporary-  rule.  Thr  Technology  of 
Wmemaking.  Fourth  Edition.  Amenne 
et  al..  AVI  Publishing  Company.  Inc.. 
describes  numerous  traditional  ways  of 
making  fermented  cider,  some  of  which 
may  not  fit  the  definition  of  hard  cider 
provided  in  this  temporary  rule.  We 
invite  comments,  including  citations  of 
standard  references  on  cider  making,  on 
whether  adjustments  to  the  definition  of 
hard  cider  are  warranted.  For  example, 
is  the  requirement  that  more  than  50 
percent  of  the  volume  of  the  finished 
product  be  apple  juice  or  reconstituted 
apple  concentrate  adequate  to  ensure 
the  product  has  the  characteristics  of 
hard  cider?  Given  the  prohibition  on 
fruit  flavors  other  than  apple,  should 
wine  treating  and  swfHjtening  materials 
derived  from  other  fruit  products  (such 
as  citric  acid  or  high  fructose  liquid 
sugars)  be  prohibited  in  cider? 

The  proposals  discussed  in  this 
background  material  may  be  modified 
due  to  comments  and  suggestions 
received. 
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Other  Changes  Made  by  the  Taxpayer 
Relief  Act  of  1997 

Section  910  of  the  Act  amended  26 
U.S.C.  5388  by  adding  a  new  subsection 
(c),  Use  of  semigeneric  designations, 
which  generally  parallels  the  language 
of  27  CFR  4.24  on  the  same  subject,  but 
places  the  existing  list  of  semi-generic 
designations  outside  the  discretion  of 
the  Secretar\'. 

Since  the  IRC  regulations  concerning 
wine  labeling  appear  in  27  CFR  24.257. 
already  modified  as  discussed  above, 
that  regulation  has  been  further 
modified  to  incorporate  the  wording  of 
26  U.S.C.  5388,  concerning  the  use  of 
semi-generic  wine  designations. 
Additionally,  the  standard  of  identity 
for  wines  under  27  U.S.C.  205  are 
incorporated  by  reference  in  this 
section.  Finally,  a  cross  reference  has 
been  placed  in  §4.24. 

We  note  that  the  placement  of  the 
rules  for  use  of  semi-generic 
designations  in  the  IRC  makes  them 
applicable  to  wines  which  contain  less 
than  7  percent  alcohol  by  volume  and 
to  wines  sold  only  in  intrastate 
commerce.  In  this  temporary  rule,  the 
rules  governing  die  use  of  semi-generic 
designations  are  in  both  part  4  and  part 
24.  but  we  request  comments  on 
whether  there  is  a  need  to  retain  them 
in  part  4  or,  alternatively,  whether  any 
additional  changes  are  needed  to  §  4.24 
as  a  result  of  the  amendment  to  the  IRC. 

Section  1415  of  the  Act  repealed  the 
requirement  for  wholesale  dealers  in 
liquor  to  post  signs  identifying  their 
premises  and  made  conforming  changes 
to  sections  of  the  law  which  referenced 
that  requirement.  In  this  document,  ATF 
is  amending  the  Liquor  Dealers' 
regulations  by  removing  §§  194.239 
through  194.241.  which  relate  to  this 
requirement. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Moreover,  any  revenue  effects  of  this 
rulemaking  on  sm.all  businesses  flow 
directly  from  the  underlying  statute. 
Likewise,  any  secondary  or  incidental 
effects,  and  any  reporting, 
recordkeeping,  or  other  compliance 
burdens  flow  directly  from  the  statute. 
Pursuant  to  26  U.S.C.  7805(f),  this 
temporary  regulation  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Executive  Order  12866 

It  has  been  determined  that  this 
temporary  rule  is  not  a  significant 


regulatory  action  as  defined  by 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
and  its  implementing  regulations.  5  CFR 
part  1320,  do  not  apply  to  this  final  rule 
because  no  new  collection  of 
information  is  contained  in  these 
regulations.  Some  of  the  regulatory 
sections  amended  by  this  temporary 
rule  contain  collections  of  information 
which  were  previously  approved  by  the 
Office  of  Management  and  Budget 
(OMB).  Although  these  sections  are 
being  amended,  the  changes  are  not 
substantive  or  material. 

Administrative  Procedure  Act 

Because  this  document  merely 
implements  sections  of  the  law  which 
are  effective  on  August  5.  1997  and 
October  1.  1997.  and  because  immediate 
guidance  is  necessary  to  implement  the 
provisions  of  the  law,  it  is  found  to  be 
impracticable  to  issue  this  Treasury 
decision  with  notice  and  public 
procedure  under  5  U.S.C.  553(b),  or 
subject  to  the  effective  date  limitation  in 
section  553(d]. 

Drafting  Information 

The  principal  author  of  this  document 
IS  Marjorie  Ruhf,  of  the  Regulations 
Division.  Bureau  of  Alcohol,  Tobacco 
and  Firearms.  However,  other  personnel 
of  ATF  and  the  Treasury  Department 
participated  in  developing  the 
document. 

List  of  Subjects 

27  CFR  Part  4 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports. 
LabeUng.  Packaging  and  containers. 
Wine. 


27  CFR  Part  19 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations. 
Chemicals.  Claims.  Customs  duties  and 
inspections.  Electronic  funds  transfers. 
Excise  taxes.  Exports.  Gasohol.  Imports. 
Labeling.  Liquors,  Packaging  and 
containers.  Puerto  Rico.  Reporting  and 
recordkeeping  requirements.  Research. 
Security  measures,  Spices  and 
flavorings.  Stills,  Surety  bonds. 
Transportation,  Vinegar,  Virgin  Islands, 
Warehouses,  Wine. 

27  CFR  Part  24 

Administrative  practice  and 
procedure.  Authority  delegations. 
Claims,  Electronic  fund  transfers,  Excise 
taxes.  Exports,  Food  additives.  Fruit 


juices.  Labeling,  Liquors,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements,  Research,  Scientific 
equipment.  Spices  and  flavoring.  Surety 
bonds,  Taxpaid  wine  bottling  house, 
Transportation.  Vinegar.  Warehouses. 
Wine. 

27  CFR  Part  194 

Alcohol  and  alcoholic  beverages. 
Authority  delegations.  Beer,  Claims, 
Excise  taxes.  Exports.  Labeling.  Liquors. 
Packaging  and  containers.  Penalties, 
Reporting  requirements.  Wine. 

27  CFR  Part  250 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations 
(Government  agencies).  Beer.  Claims. 
Customs  duties  and  inspections,  Drugs. 
Electronic  funds  transfers,  Excise  taxes. 
Foods.  Liquors,  Packaging  and 
containers.  Puerto  Rico.  Reporting  and 
recordkeeping  requirements.  Spices  and 
flavorings.  Surety  bonds. 
Transportation.  Wine. 

27  CFR  Part  251 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations.  Beer, 
Customs  duties  and  inspections.  Excise 
taxes.  Imports.  Labeling.  Liquors, 
Packaging  and  containers.  Perfume, 
Reporting  and  recordkeeping 
requirements.  Transportation.  Wine. 

Authority  and  Issuance 

Accordingly,  chapter  I  of  title  27. 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  4— LABELING  AND 
ADVERTISING  OF  WINE 

Paragraph  1.  The  authority  citation 
for  27  CFR  part  4  continues  to  read  as 
follows: 

Authority:  27  U.S.C.  205.  unless  otherwise 
noted. 

Par.  2.  Section  4.21  is  amended  by 
revising  the  third  sentence  of  paragraph 
(e)(5)  to  read  as  follows: 

§  4.21    The  standards  of  identity. 

*         *         •         »         « 

(e)  Class  5:  fruit  wine.  *  *  * 
(5)  *  *  *  Fruit  wines  which  are 
derived  wholly  (except  for  sugar,  water, 
or  added  alcohol)  from  apples  or  pears 
may  be  designated  "cider"  and  "perry," 
respectively,  and  shall  be  so  designated 
if  lacking  in  vinous  taste,  aroma,  and 
characteristics;  however,  the  term  "hard 
cider"  may  not  be  used  to  designate  any 
fruit  wine;  it  may  only  be  used  to 
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designate  hard  cider  as  defined  in  part 
24  of  this  chapter.  *  *  * 
*         »         *         *         * 

Par.  3.  Section  4.24  is  amended  by 
adding  a  new  sentence  to  the  end  of 
paragraph  Cb)(l)  to  read  as  follows: 

§  4.24    Generic,  semi-generic,  and 
nongeneric  designations  of  geographic 
significance. 

«         *         *         «         * 

(b)(1)  *  *  *  See  §  24.257(c)  of  this 
chapter  for  exceptions  to  the  Director's 
authority  to  remove  names  from 
paragraph  (b)(2)  of  this  section. 


PART  19— DISTILLED  SPIRITS 
PLANTS 

Par.  4.  The  authority  citation  for  part 
19  continues  to  read  as  follows: 

Authority:  19  U.S.C.  81c,  1311;  26  U.S.C. 
5001,  5002,  5004-5006,  5008,  5010,  5041. 
5061,  5062,  5066,  5081,  5101,  5111-5113, 
5142,  5143,  5146,  5171-5173.  5175,  5176. 
5178-5181, 5201-5204, 5206, 5207, 5211- 
5215,  5221-5223,  5231,  5232,  5235,  5236. 
5241-5243,  5271,  5273,  5301,  5311-5313, 
5362,  5370,  5373,  5501-5505,  5551-5555, 
5559,  5561,  5562,  5601,  5612,  5682,  6001. 
6065,  6109,  6302,  6311,  6676,  6806,  7011. 
7510,  7805;  31  U.S.C,  9301,  9303,  9304,  9306. 

Par.  5.  Section  19.11  is  amended  by 
revising  the  definition  of  Eligible  wine 
to  read  as  follows: 

§19.11     Meaning  of  terms. 

«         «         *         »         * 

Eligible  wine.  Wine  on  which  tax 
would  be  imposed  by  paragraph  (1),  (2), 
or  (3)  of  26  U.S.C.  .5041(b)  but  for  its 
removal  to  distilled  spirits  plant 
premises  and  which  has  not  been 
subject  to  distillation  at  a  distilled 
spirits  plant  after  receipt  in  bond. 


PART  24— WINE 

Par.  6.  The  authority  citation  for  27 
CFR  part  24  continues  to  read  as 
follows: 

S.C,  552(a):  26  U.S.C.  5001, 
.  5044,  5061,  5062.  5081, 
,  5122.  5142,  5143,  5173. 
.  5351,  5353.  5354,  5356, 
, 5364-5373.  5381-5388, 
,  5551.  5552,  5661.  5662. 
,  6109,  6301.  6302.  6311. 
.  7302.  7342,  7502.  7503. 
31  U.S.C.  9301.  9303,  9304, 


Authority:  5  U 
5008.  5041,  5042 
5111-5113,  5121 
5206,  5214,  5215 
5357,  5361.  5362 
5391,  5392,  5511 
5684,  6065.  6091 
6651,  6676,  7011 
7606,  7805.  7851 
9306. 

Par.  7.  Section  24.10  is  amended  by 
adding  definitions  for  Cider,  Hard  cider, 
and  Tax  exempt  cider,  to  read  as 
follows: 

§24.10    Meaning  of  terms. 


Cider,  See  definitions  for  hard  cider 
and  tax  exempt  cider.  For  a  description 
of  an  additional  product  which  may  be 
called  cider,  see  §  4.21(e)(5)  of  this 

chapter. 

«         *         «         *         » 

Hard  cider.  Still  wine  derived 
primarily  from  apples  or  apple 
concentrate  and  water  (apple  juice,  or 
the  equivalent  amount  of  concentrate 
reconstituted  to  the  original  brix  of  the 
juice  prior  to  concentration,  must 
represent  more  than  50  percent  of  the 
volume  of  the  finished  product) 
containing  no  other  fruit  product  nor 
any  artificial  product  which  imparts  a 
fruit  fiavor  other  than  apple:  containing 
at  least  one-half  of  1  percent  and  less 
than  7  percent  alcohol  by  volume; 
having  the  taste,  aroma,  and 
characteristics  generally  attributed  to 
hard  cider;  and  sold  or  offered  for  sale 
as  hard  cider, 
«         *         •         *         * 

Tax  exempt  cider.  Cider  produced  in 
accordance  with  §  24.76 

«         »         *         *         » 

Par.  8.  The  heading  of  §  24.76  is 
revised  to  read  as  follows: 

§  24.76    Tax  exempt  cider. 

«         »  »         *  » 

Par.  9.  Section  24.257  is  amended  by 
revising  paragraph  (a)(3)(iii),  adding  a 
new  paragraph  (a)(3)(iv),  and  adding  a 
new  paragraph  (c)  to  read  as  follow-s: 

§24.257    Labeling  wine  containers. 

(a)  *  *  * 

(3)  *  *  * 

(iii)  For  any  wine  with  less  than  7 
percent  alcohol  by  volume  (except  hard 
cider  as  defined  in  §  24,10),  the  word 
"wine"  or  the  words  "carbonated  wine" 
if  the  wine  contains  more  than  0.392 
grams  of  carbon  dioxide  per  100 
milliliters,  will  appear  as  part  of  the 
brand  name  or  in  a  phrase  in  direct 
conjunction  with  the  brand  name; 

(iv)  For  hard  cider  as  defined  in 
§  24.10,  the  words  "hard  cider"; 
***** 

(c)  Use  of  semi-generic 
designations. — (1)  In  general.  Semi- 
generic  designations  may  be  used  to 
designate  wines  of  an  origin  other  than 
that  indicated  by  such  name  only  if — 

(i)  There  appears  in  direct 
conjunction  therewith  an  appropriate 
appellation  of  origin,  as  defined  in  part 
4  of  this  chapter,  disclosing  the  true 
place  of  origin  of  the  wine,  and 

(ii)  The  wine  so  designated  conforms 
to  the  standard  of  identity,  if  any.  for 
such  wine  contained  in  part  4  of  this 
chapter  or,  if  there  is  no  such  standard, 
to  the  trade  understanding  of  such  class 
or  type. 


(2)  Determination  of  whether  a  name 
is  semi-generic. — (i)  In  general.  Except 
as  provided  in  paragraph  (c)(2)(ii)  of  this 
section,  a  name  of  geographic 
significance,  which  is  also  the 
designation  of  a  class  or  type  of  wine, 
shall  be  deemed  to  have  become  semi- 
generic  only  if  so  found  by  the  Director. 

(ii)  Certain  names  treated  as  semi- 
generic.  The  following  names  shall  be 
treated  as  semi-generic;  Angelica. 
Burgundy.  Claret,  Chablis.  Champagne. 
Chianti,  Malaga,  Marsala,  Madeira, 
Moselle,  Port,  Rhine  Wine  or  Hock. 
Sauteme,  Haut  Sauteme,  Sherry,  Tokay. 
(See:  26  U.S.C,  5368,  5388,  5662) 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0503) 

Par.  10.  Section  24,278  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  24.278    Tax  credit  for  certain  small 
domestic  producers. 

•  •  •  •         • 

(d)  Computation  of  credit.  The  credit 
which  mav  be  taken  on  the  first  100.000 
gallons  of  wine  (other  than  champagne 
and  other  sparkling  wine)  removed  for 
consumption  or  sale  by  an  eligible 
person  during  a  calendar  year  shall  be 
computed  as  follows: 

(1)  For  persons  who  produce  150.000 
gallons  or  less  of  wine  during  the 
calendar  year,  the  credit  is  SO, 90  per 
gallon  for  wine  ($0,056  for  hard  cider) 
eligible  for  such  credit  at  the  time  it  is 
removed  for  consumption  or  sale. 

(2)  For  persons  who  produce  more 
than  150,000  gallons  but  not  more  than 
250,000  gallons  during  the  calendar 
vear.  the  credit  shall  be  reduced  by  1 
percent  for  every  1.000  gallons 
produced  in  excess  of  150.000  gallons. 
For  example,  the  credit  which  would  be 
taken  bv  a  person  who  produced 
160.500  gallons  of  wine  and  hard  cider 
during  a  calendar  year  would  be 
reduced  by  10  percent,  for  a  net  credit 
against  the  tax  of  SO. 81  per  gallon  for 
wine  or  SO, 0504  for  hard  cider,  as  long 
as  the  wine  or  hard  cider  was  among  the 
first  100.000  gallons  removed  for 
consumption  or  sale  during  the  calendar 
vear. 


PART  194— LIQUOR  DEALERS 

Par.  11.  The  authority  citation  for  27 
CFR  part  194  is  revised  to  read  as 
follows: 

Authorirv:  26  U.S.C.  5001,  5002.  5111- 
5114.  5116!  5117.  5121-5124,  5142.  5143, 
5145.  5146,  5206.  5207.  5301.  5352.  5555 
5613,  5681,  5691,  6001,  6011,  6061.  6065, 
6071.  6091,  6109,  6151,  (.T'll.  6314,6402. 
6511,  6601,  6621,  6651.  6fo7,  "Oil.  7805. 
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Undesignated  Centerheading  and 
§§194.239  through  194.241     [Removed  and 
reserved] 

Par.  12.  The  undesignated 
centerheading  preceding  §  194  239  is 
removed,  and  §§  194.239.  194.240  and 
194.241  are  removed  and  reserved. 

PART  250— LIQUOR  AND  ARTICLES 
FROM  PUERTO  RICO  AND  THE  VIRGIN 
ISLANDS 

Par.  13.  The  authority  citation  for  part 
250  continues  to  read  as  follows: 

.Authority:  19  L"  S.C.  Sic.  25  L'  S.C:.  500!. 
5007.  5008.  5010.  5041,  5051.  5061.  5081, 
5111,  5112,  5114,  5121,  5122,  5124.  5131- 
5134  5141.  5146.  5207.  5232.  5271.  5276. 
5301.  5,U4,  5555,  6001,  6301.  6302.  6804. 
7101.  7102.  7651.  7652.  7805.  27  L^.S.C  203. 
205;  31  L'  S  C  9301.  9303.  9304,  9306 

Par.  14.  Section  250.11  is  amended  bv 
revising  the  definition  of  eligible  wine 
to  read  as  follows: 

§250.11     Meaning  of  terms. 

*  «  •  *  « 

Eligible  ivine.  Wine  on  which  ta,\ 
would  be  imposed  bv  paragraph  (1).  (2). 
or  (3)  of  26  li.S.C.  5041(b)  but  for  its 
removal  to  distilled  spirits  plant 
premises  and  which  has  not  been 
subject  to  distillation  at  a  tiistilled 
spirits  plant  after  receipt  in  bond 


PART  251— IMPORTATION  OF 
DISTILLED  SPIRITS,  WINES,  AND 
BEER 

Par.  13.  The  authority  citatum  for  part 
251  continues  to  read  as  follows: 

.Authority:  5  U  S  C   552(a).  19  L  .S.C.  81r,. 
1202,  26  L'  S.C.  5001.  5007,  5008.  5010,  5041, 
5051,  5054,  5061,  5111,  5112,  5114,  5121. 
5122.  5124.  5201.  5205.  5207.  5232,  5273, 
5301    5313,  5555,  6302,  7805 

Par.  16.  Section  251.11  is  amended  bv 
revising  the  definition  of  eligible  wine 
to  read  as  follows: 

§251.11     Meaning  of  terms. 

*  *  •  «  « 

Eligible  wine.  Wine  on  which  tax 
would  be  imposed  bv  paragraph  (1).  (2). 
or  (3)  of  26  U.S.C.  5041(b)  but  for  its 
removal  to  distilled  spirits  plant 
premises  and  which  has  not  been 


subject  to  distillation  at  a  distilled 
spirits  plant  after  receipt  in  bond. 

*  *  *  •  « 

Signed;  July  23.  1998. 
John  VV.  Magavv. 

Director. 

.Approved;  luly  23.  1998. 
John  P.  Simpson 

Deputy  Assistant  Secretary  (Hegulatorv.  Tariff 
and  Trade  Enforcement! 
IFR  Doc   98-22503  Filed  8-20-98;  8:45  am| 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy.  DoD. 
ACTION:  Final  rule 


SUMMARY:  The  Department  of  the  Navy 
IS  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  renect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
determined  that  USS  CONNECTICUT 
(SSN  22)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  fully  comply  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
functions  as  a  naval  ship.  The  intended 
effect  of  this  rule  is  to  warn  mariners  in 
waters  where  72  COLREGS  apply. 
EFFECTIVE  DATE:  10  August  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.R.  Pixa,  [AGC.  U.S.  Navy 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General.  Washington  Navy 
Yard.  1322  Patterson  Avenue  SE.  Suite 
3000,  Washington  DC  20374-5066, 
Telephone  number:  (202)  685-5040, 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U,S,C, 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 


Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navv.  has  certified  that  USS 
CONNECTICUT  (SSN  22)  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  the  following  specific 
provisions  of  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship:  Rule  21(b).  pertaining  to  the 
arc  of  visibility  of  the  sidelights;  Rule 
21(c),  pertaining  to  the  arc  of  visibility 
of  the  sternlight;  Annex  I,  section  2(a)(i). 
pertaining  to  the  height  of  the  masthead 
light:  Annex  I,  section  2(k),  pertaining  to 
the  height  and  relative  positions  of  the 
anchor  lights:  and  Annex  I.  section  3(b). 
pertaining  to  the  location  of  the 
sidelights.  The  Deputy  Assistant  Judge 
Advocate  General  (Admiralty)  has  also 
certified  that  the  aforementioned  lights 
are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701 .  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  m  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  tlie  vessel's 
ability  to  perform  its  military  hinctions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water) 
Vessels. 

PART  706— [AMENDED] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  Li.S.C.  1605. 

2.  Table  One  of  §  706.2  is  amended  bv 
adding,  in  numerical  order,  the 
following  entry  for  L'SS 
CONNECTICUT: 

§  706.2    Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 
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Table  One 


Vessel 


Number 


44785 


Distance  in 
meters  o(  for- 
ward mast- 
head light 
below  mini- 
mum required 

height. 
§2(a)(i)  Annex 


USS  CONNECTICUT  SSN  22 


4  52 


3.   Table  Three  of  706.2  is  amended  by  adding,  in  numerical  order,  the  following  entry   for  USS  CONNECTICLT. 
§  706.2    Certifications  of  the  Secretary  of  the  Navy  under  Executive  Order  1 1 964  and  33  U.S.C.  1 605. 


Table  3 


Vessel 


No. 


Masthead 

lights  arc  of 

visibility; 

rule  21(a) 


Side  lights 
arc  of  visi- 
bility; rule 
21(b) 


Stern  light 
arc  of  visi- 
bility; rule 
21(c) 


Side  lights 

distance  in- 
board of 

ship's  sides 
in  meters 

3(b)  annex 
1 


Stem  light, 

distance 

forward  of 

stern  in 

meters;  rule 

21(c) 


Forward  an- 
chor light. 

height 

above  hui! 

in  meters; 

2(K)  annex 

1 


Anchor  lights 
relationsno 
of  aft  hghl  to 
forward  Ugll 

in  meters 
2{K)  annex  " 


USS  CONNECTICUT  SSN  22 


232° 


112.8° 


207= 


5.1 


10.7 


28 


1.53  below 


Dated:  August  10.  1998. 
G.A.  Cervi, 

Lieutenant  Commander,  JAGC.  U.S.  Navy, 
Acting  Deputy  Assistant  fudge  Advocate 
General  (Admiralty! 

[FR  Doc.  98-22472  Filed  8-20-98;  8:45  am] 
BILLING  CODE  38ia-FF-P 


CENTRAL  INTELLIGENCE  AGENCY 

32  CFR  Part  1903 

Security  Protective  Service 

agency:  Central  Intelligence  Agency. 
action:  Final  rule. 

SUIVIMARY:  The  Central  Intelligence 
Agency  is  hereby  promulgating 
regulations  which  protect  its 
installations  within  the  United  States. 
The  classified  and  highly  sensitive 
worldwide  activities  of  the  Agency  are 
directed  and  supervised  from  these 
various  installations.  Furthermore,  all 
intelligence  support  functions, 
including  training,  for  the  conduct  of 
the  various  foreign  intelligence 
activities  of  the  CIA  are  managed  from 
these  installations.  Pursuant  to  section 
15  of  the  Central  Intelligence  Agency 
Act  of  1949,  as  amended,  the  CIA  is 
empowered  to  promulgate  these 


regulations,  which  have  the  force  of  law 
and  which  are  effective  immediately. 
DATES:  Effective  Date:  August  21,  1998 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Morris,  Legal  Advisor,  Center  for  CIA 
Security,  Central  Intelligence  Agency. 
Washington,  D.C.  20505  (703)  482-8724; 
facsimile  (703)  734-1283. 
ADDRESSES:  Central  Intelligence  Agency, 
Washington,  D.C.  20505. 
SUPPLEMENTARY  INFORMATION:  On  8 
November  1984,  Congress  enacted  the 
Intelligence  Authorization  Act  for  Fiscal 
Year  1985,  which  amended  the  Central 
Intelligence  Agency  Act  of  1949  (50 
U.S.C.  403a  et  seq.']  to  permit  the 
Director  of  Central  Intelligence  to 
authorize  Agency  personnel  within  the 
United  States  to  perform  functions 
identical  to  those  performed  by  special 
police  officers  of  the  General  Services 
Administration  in  order  to  protect 
Agency  installations. 

The  legislation  empowering  GSA 
special  police  officers  is  entitled  "An 
Act  to  authorize  the  Federal  Works 
Administrator  or  officials  of  the  Federal 
Works  Agency  duly  authorized  by  him 
to  appoint  special  policemen  for  duty 
on  Federal  property  under  the 
jurisdiction  of  the  Federal  Works 
Agency,  and  for  other  purposes"  (40 
U.S.C.  318).  Under  this  Act,  the 
Administrator  of  GSA  is  authorized  to 


appoint  uniformed  guards  as  special 
police  officers  Once  appointed,  the 
GSA  special  police  are  granted  the  same 
powers  as  sheriffs  and  constables  upon 
propertv  under  the  GSA  charge  and 
control  and  are  authorized  to  enforce 
laws  enacted  for  the  protection  of 
persons  and  property,  to  prevent 
breaches  of  the  peace,  to  suppress 
affravs  or  unlawful  assemblies,  and  to 
enforce  with  criminal  penalties  any 
rules  and  regulations  made  and 
promulgated  by  the  Administrator  of  the 
General  Services  Administration. 

As  described  in  section  15  of  the 
Central  Intelligence  Agency  Act  of  1949. 
as  amended,  the  Central  Intelligence 
Agency  has  the  authority  to  carry  out 
the  protective  police  functions  set  forth 
above  and  has  promulgated  these 
regulations  pursuant  to  that  authority. 

This  regulation  concerns  the 
management  of  public  property  and  is 
issued  as  a  final  rule  in  accordance  with 
5  U.S.C.  553(a)(2). 

Lists  of  Subjects  in  32  CFR  Part  1903 

Federal  buildings  and  facilities. 
Security  measures,  Government 
property.  Government  buildings, 
Defense,  Law  enforcement,  Crime. 
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Motor  vehicles,  Security  protective 
service. 

For  the  reasons  set  forth  in  the 
preamble,  revise  part  1903  of  title  32  of 
the  Code  of  Federal  Regulations  to  read 
as  follows: 

PART  1903— CONDUCT  ON  AGENCY 
INSTALLATIONS 

Sec. 

1903  1  Definitions. 

1903  2  Applicability. 

1903  3  State  law  applicable. 

1903  4  Vehicles  and  traffic  safety 

1903.5  Enforcement  of  parking  regulations. 

1903  6  Admission  on  to  an  Agency 

Installation 

1903.7  Trespassing 

1903  8  Interfering  with  Agency  functions 

1903.9  Explosives. 

1903.10  Weapons. 

1903.11  Restrictions  on  photographic, 
transmitting,  and  recording  equipment 

1903  12     Alcoholic  beverages  and  controlled 

substances 
1903  13     Into.xicated  on  an  Agency 

installation. 
1903  14     Disorderly  conduct. 

1903.15  Preservation  of  property. 

1903.16  Restrictions  on  animals. 
1903  17     Soliciting,  vending,  and  debt 

collection 

1903.18  Distribution  of  materials. 

1903.19  Gambling. 

1903  20     Penalties  and  effects  on  other  laws 
Authority:  50  US  C.  403o. 

§1903.1     Definitions. 

As  used  in  this  part: 

Agency  installation.  For  the  purposes 
of  this  part,  the  term  Agency  installation 
means  the  property  vvrithin  the  Agency 
Headquarters  Compound  and  the 
property  controlled  and  occupied  by  the 
Federal  Highway  Administration 
located  immediately  adjacent  to  such 
Compound,  and  property  within  any 
other  Agency  installation  and  protected 
property  (i.e.,  property  owned,  leased, 
or  otherwise  controlled  by  the  Central 
Intelligence  Agency). 

Authorized  person.  An  officer  of  the 
Security  Protective  Service,  or  any  other 
Central  Intelligence  Agency  employee 
who  has  been  authorized  by  the  Director 
of  Central  Intelligence  pursuant  to 
section  15  of  the  Central  Intelligence 
Agency  Act  of  1949  to  enforce  the 
provisions  of  this  part. 

Blasting  agents.  The  term  is  defined 
for  the  purposes  of  this  part  as  it  is 
defined  in  Title  18  U.S.C.  841. 

Controlled  Substance.  Any  drug  or 
other  substance,  or  immediate  precursor 
that  has  been  defined  as  a  controlled 
substance  in  the  Controlled  Substances 
Act  (Title  21  U.S.C.  801  et  seq.). 

Explosives/Explosive  Materials.  The 
term  is  defined  for  the  purposes  of  this 
part  as  it  is  defined  in  Title  18  U.S.C. 
841. 


Operator.  A  person  who  operates, 
drives,  controls,  or  otherwise  has  charge 
of.  or  is  in  actual  physical  control  of  a 
mechanical  mode  of  transportation  or 
any  other  mechanical  equipment. 

Permit  A  written  authorization  to 
engage  in  uses  or  activities  that  are 
otherwise  prohibited,  restricted,  or 
regulated. 

Possession.  Exercising  direct  physical 
control  or  dominion,  with  or  without 
ownership,  over  the  property. 

State  law.  The  applicable  and  non- 
conflicting  laws,  statutes,  regulations, 
ordinances,  and  codes  of  the  State(s) 
and  other  political  subdivision(s)  within 
whose  exterior  boundaries  an  Agency 
installation  or  a  portion  thereof  is 
located. 

Traffic.  Pedestrians,  ridden  or  herded 
animals,  vehicles,  and  other 
conveyances,  either  singly  or  together, 
while  using  any  road,  path,  street,  or 
other  thoroughfare  for  the  purpose  of 
travel. 

Vehicles.  Any  vehicle  that  is  self- 
propelled  or  designed  for  self- 
propulsion,  any  motorized  vehicle,  and 
any  vehicle  drawn  by  or  designed  to  be 
drawn  by  a  motor  vehicle,  including  any 
device  in.  upon,  or  by  which  any  person 
or  property  is  or  can  be  transported  or 
drawn  upon  a  roadway,  highway, 
hallway,  or  pathway;  to  include  any 
device  moved  by  human  or  animal 
power.  Whether  required  to  be  ficensed 
in  any  State  or  otherwise. 

Weapons.  Any  firearms  or  any  other 
loaded  or  unloaded  pistol,  rifle, 
shotgun,  or  other  weapon  which  is 
designed  to,  or  may  be  readily  converted 
to  expel  a  projectile  by  ignition  of  a 
propellant.  by  compressed  gas,  or  which 
is  spring-powered.  Any  bow  and  arrow, 
crossbow,  blowgun,  spear  gun,  hand- 
throvkm  spear,  sling-shot,  irritant  gas 
device,  explosive  device,  or  any  other 
implement  designed  to  discharge 
missiles;  or  a  weapon,  device, 
instrument,  material,  or  substance, 
animate  or  inanimate,  that  is  used  for  or 
is  readily  capable  of.  causing  death  or 
serious  bodily  injury,  including  any 
weapon  the  possession  of  which  is 
prohibited  under  the  laws  of  the  State 
in  which  the  Agency  installation  or 
portion  thereof  is  located;  except  that 
such  term  does  not  include  a  closing 
pocket  knife  with  a  blade  of  less  than 
2V2  inches  in  length. 

§1903.2    Applicability. 

The  provisions  of  this  part  apply  to  all 
Agency  installations,  and  to  all  persons 
entering  on  to  or  when  on  an  Agency 
installation.  They  supplement  the 
provisions  of  Title  18,  United  States 
Code,  relating  to  crimes  and  criminal 
procedures,  and  those  provisions  of 


State  law  that  are  federal  criminal 
offenses  by  virtue  of  the  Assimilative 
Crimes  Act,  18  U.S.C.  13.  The  Director 
of  Central  Intelligence,  at  his  discretion, 
may  suspend  the  applicability  of  this 
part,  or  a  portion  thereof,  on  any  Agency 
installation,  or  any  portion  of  the 
installation,  covered  under  this  part. 
Where  necessary  and  when  consistent 
with  national  security  requirements 
notices  will  be  posted  on  the  affected 
Agency  installation  to  indicate  that  the 
applicability  of  this  part  or  a  portion 
thereof  has  been  suspended. 

§  1903.3    State  law  applicable. 

(a)  Unless  specifically  addressed  by 
the  regulations  in  this  part,  traffic  safety 
and  the  permissible  use  and  operation 
of  vehicles  within  an  Agency 
installation  are  governed  by  State  law. 
State  law  that  is  now  or  may  later  be  in 
effect  is  adopted  and  made  a  part  of  the 
regulations  in  this  part. 

(b)  Violating  a  provision  of  State  law 
is  prohibited. 

§1903.4    Vehicles  and  traffic  safety. 

(a)  Open  container  of  alcoholic 
beverage.  (1)  Each  person  within  the 
vehicle  is  responsible  for  complying 
with  the  provisions  of  this  section  that 
.pertain  to  carrying  an  open  container. 
The  operator  of  the  vehicle  is  the  person 
responsible  for  complying  with  the 
provisions  of  this  section  that  pertain  to 
the  storage  of  an  open  container. 

(2)  Carrying  or  storing  a  bottle,  can.  or 
other  receptacle  containing  an  alcoholic 
beverage  that  is  open  or  has  been 
opened,  or  whose  seal  is  broken,  or  the 
contents  of  which  have  been  partially 
removed,  within  a  vehicle  on  an  Agency 
installation  is  prohibited. 

(3)  This  section  does  not  apply  to: 
(i)  An  open  container  stored  in  the 

trunk  of  a  vehicle  or.  if  a  vehicle  is  not 
equipped  with  a  trunk,  to  an  open 
container  stored  in  some  other  portion 
of  the  vehicle  designated  for  the  storage 
of  luggage  and  not  normally  occupied 
by  or  readily  accessible  to  the  operator 
or  passenger;  or 

(iii)  An  open  container  stored  in  the 
living  quarters  of  a  motor  home  or 
camper. 

(4)  For  the  purpose  of  paragraph 
(a)(3)(i)  of  this  section,  a  utility 
compartment  or  glove  compartment  is 
deemed  to  be  readily  accessible  to  the 
operator  and  passengers  of  a  vehicle. 

(b)  Operating  under  the  influence  of 
alcohol,  drugs,  or  controlled  substances. 
(1)  Operating  or  being  in  actual  physical 
control  of  a  vehicle  is  prohibited  while. 

(i)  Under  the  influence  of  alcohol, 
drug  or  drugs,  a  controlled  substance,  or 
any  combination  thereof,  to  a  degree 
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that  renders  the  operator  incapable  of 
safe  operation;  or 

(ii)  The  alcohol  concentration  in  the 
operator's  blood  is  0.08  grams  or  more 
of  alcohol  per  100  milliliters  of  blood  or 
0.08  grams  or  more  alcohol  per  210 
liters  of  breath.  Provided,  however,  that 
if  the  applicable  State  law  that  applies 
to  operating  a  vehicle  while  under  the 
influence  of  alcohol  establishes  more 
restrictive  limits  of  alcohol 
concentration  in  the  operator's  blood  or 
breath,  those  limits  supersede  the  limits 
specified  in  this  section. 

(2)  The  provisions  or  paragraph  (b)(1) 
of  this  section  shall  also  apply  to  an 
operator  who  is  or  has  been  legally 
entitled  to  use  alcohol  or  another  drug. 

(3)  Test,  (i)  At  the  request  or  direction 
of  an  authorized  person  who  has 
probable  cause  to  believe  that  an 
operator  of  a  vehicle  within  an  Agency 
installation  has  violated  a  provision  of 
paragraph  (b)(1)  of  this  section,  the 
operator  shall  submit  to  one  or  more 
tests  of  blood,  breath,  saliva,  or  urine  for 
the  purpose  of  determining  blood 
alcohol,  drug,  and  controlled  substance 

content. 

(ii)  Refusal  by  an  operator  to  submit 
to  a  test  is  prohibited  and  may  result  in 
detention  and  citation  by  an  authorized 
person.  Proof  of  refusal  many  be 
admissible  in  any  related  judicial 
proceeding. 

(iii)  Any  test  or  tests  for  the  presence 
of  alcohol,  drugs,  and  controlled 
substances  shall  be  determined  by  and 
administered  at  the  direction  of  an 
officer  of  the  Security  Protective 
Service. 

(iv)  Any  test  shall  be  conducted  by 
using  accepted  scientific  methods  and 
equipment  of  proven  accuracy  and 
reliability  and  operated  by  personnel 
certified  in  its  use. 

(4)  Presumptive  levels,  (i)  The  results 
of  chemical  or  other  quantitative  tests 
are  intended  to  supplement  the 
elements  of  probable  cause  used  as  the 
basis  for  the  arrest  of  an  operator 
charged  with  a  violation  of  this  section. 
If  the  alcohol  concentration  in  the 
operator's  blood  or  breath  at  the  time  of 
the  testing  is  less  than  the  alcohol 
concentration  specified  in  paragraph 
(b)(l)(ii)  of  this  section  this  fact  does  not 
give  rise  to  any  presumption  that  the 
operator  is  or  is  not  under  the  influence 
of  alcohol. 

(ii)  The  provisions  of  paragraph 
(b)(4)(i)  of  this  section  are  not  intended 
to  limit  the  introduction  of  any  other 
competent  evidence  bearing  upon  the 
question  of  whether  the  operator,  at  the 
time  of  the  alleged  violation,  was  under 
the  influence  of  alcohol,  a  drug  or  drugs, 
or  a  controlled  substance,  or  any 
combination  thereof 


§  1903.5    Enforcement  of  parking 
regulations. 

(a)  A  vehicle  parked  in  any  location 
without  authorization,  pursuant  to  a 
fraudulent,  fabricated,  copied  or  altered 
parking  permit,  or  parked  contrary  to 
the  directions  of  posted  signs  or 
markings,  shall  be  subject  to  any 
penalties  imposed  by  this  section  and 
the  vehicle  may  be  removal  from  the 
Agency  installation  a  the  owner's  risk 
and  expense.  The  Central  Intelligence 
Agency  assumes  no  responsibility  for 
the  payment  of  any  fees  or  costs  related 
to  the  removal  and/or  storage  of  the 
vehicle  which  may  be  charged  to  the 
owner  of  the  vehicle  by  the  towing 
organization. 

(b)  The  use,  attempted  use  or 
possession  of  a  fraudulent,  fabricated, 
copied  or  altered  parking  permit  is 
prohibited. 

(c)  The  blocking  of  entrances, 
driveways,  sidewalks,  paths,  loading 
platforms,  or  fire  hydrants  on  an  Agency 
installation  is  prohibited. 

(d)  This  section  may  be  supplemented 
or  the  applicability  suspended  from 
time  to  time  by  the  Director  of  the 
Center  for  CIA  Security,  or  by  his  or  her 
designee,  by  the  issuance  and  posting  of 
such  parking  directives  as  may  be 
required,  and  when  so  issued  and 
posted,  such  directives  shall  the  same 
force  and  effects  as  if  made  a  part 
thereof 

(e)  Proof  that  a  vehicle  was  parked  in 
violation  of  the  regulations  of  this 
section  or  directives  may  be  taken  as 
prima  facie  evidence  that  the  registered 
owner  was  responsible  for  the  violation. 

§  1903.6    Admission  on  to  an  Agency 
Installation. 

(a)  Access  on  to  any  Agency 
installation  shall  be  controlled  and 
restricted  to  ensure  the  orderly  and 
secure  conduct  of  Agency  business. 
Admission  on  to  an  Agency  installation 
or  into  a  restricted  area  on  an  Agency 
installation  shall  be  limited  to  Agency 
employees  and  other  persons  with 
proper  authorization. 

(b)  All  persons  entering  on  to  or  when 
on  an  Agency  installation  shall,  when 
required  and/or  requested,  produce  and 
display  proper  identification  to 
authorized  persons. 

(c)  All  personal  property,  including 
"  but  not  limited  to  any  packages, 

briefcases,  other  containers  or  vehicles 
brought  on  to,  on,  or  being  removed 
from  an  Agency  installation  are  subject 
to  inspection  and  search  by  authorized 
persons. 

(d)  A  full  search  of  a  person  may 
accompany  an  investigative  slop  or  an 
arrest. 


(e)  Persons  entering  on  to  an  Agency 
installation  or  into  a  restricted  area  who 
refuse  to  permit  an  inspection  and 
search  will  be  denied  further  entr\-  and 
will  be  ordered  to  leave  the  .\gency 
installation  or  restricted  area  pursuant 
to  §  1903.7(a)  of  this  part. 

(f)  All  persons  entering  on  to  or  when 
on  any  Agency  installation  shall  comply 
with  all  official  signs  of  a  prohibitory, 
regulator\',  or  directory  nature  at  all 
times  while  on  the  Agency  installation. 

(g)  All  persons  entering  on  to  or  when 
on  anv  Agency  installation  shall  comply 
with  the  instructions  or  directions  of 
authorized  persons. 

§1903.7    Trespassing. 

(a)  Entering,  or  remaining  on  any 
Agency  installation  without  proper 
authorization  is  prohibited.  Failure  to 
obey  an  order  to  leave  given  under  this 
section  by  an  authorized  person,  or 
reentry  or  attempted  reentry  onto  the 
Agency  installation  after  being  ordered 
to  leave  or  after  being  instructed  not  to 
reenter  bv  an  authorized  person  under 
this  section  is  also  prohibited. 

(b)  Any  person  who  violates  the 
provisions  of  this  part  may  be  ordered 
to  leave  the  Agency  installation  by  an 
authorized  person.  A  violator's  reentry 
may  also  be  prohibited. 

§  1903.8    Interfering  with  Agency  functions. 

The  following  are  prohibited: 
(a)  Interference.  Threatening, 
resisting,  intimidating,  or  intentionally 
interfering  with  a  government  employee 
or  agent  engaged  in  an  official  duty,  or 
on  account  of  the  performance  of  an 
official  duty. 

fb)  Violation  of  a  lawful  order. 
Violating  the  lawful  order  of  an 
authorized  person  to  maintain  order  and 
control,  public  access  and  movement 
during  fire  fighting  operations,  law 
enforcement  actions,  and  emergency 
operations  that  involve  a  threat  to 
public  safety  or  government  resources, 
or  other  activities  where  the  control  of 
public  movement  and  activities  is 
necessary  to  maintain  order  and  public 
health  or  safety. 

(c)  False  information.  Knowingly 
giving  false  information: 

(1)  To  an  authorized  person 
investigating  an  accident  or  violation  of 
law  or  regulation;  or 

(2)  On  an  appfication  for  a  permit. 

(d)  False  report.  Knowingly  giving  a 
false  report  for  the  purpose  of 
misleading  an  authorized  person  in  the 
conduct  of  official  duties,  or  making  a 
false  report  that  causes  a  response  by 
the  government  to  a  fictitious  event. 

§1903.9     Explosives. 

(a)  Using,  possessing,  storing,  or 
transporting  explosives,  blasting  agents. 
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ammunition  or  explosive  materials  is 
prohibited  on  any  Agency  installation, 
except  as  authorized  by  the  Director  of 
the  Center  for  CIA  Security.  When 
permitted,  the  use,  possession,  storage, 
and  transportation  shall  be  in 
accordance  with  applicable  Federal  and 
State  laws,  and  shall  also  be  in 
accordance  with  applicable  Central 
Intelligence  Agency  rules  and/or 
regulations. 

(b)  Using,  possessing,  storing,  or 
transporting  items  intended  to  be  used 
to  fabricate  an  explosive  or  incendiary 
device,  either  openly  or  concealed, 
except  for  official  purposes  is 
prohibited. 

§1903.10    Weapons. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  knowinglv  possessing 
or  causing  to  be  present  a  weapon  on  an 
Agency  installation,  or  attempting  to  do 
so  is  prohibited. 

(b)  Knowingly  possessing  or  causing 
to  be  present  a  weapon  on  an  Agency 
installation,  incident  to  hunting  or  other 
lawful  purposes  is  prohibited 

(c)  This  section  does  not  apply — 

(1)  Where  Title  18  U.S.C.  930  applies: 

(2)  To  any  person  who  has  received 
authorization  from  the  Director  of  the 
Center  for  CIA  Security,  or  from  his  or 
her  designee  to  possess,  carry,  transport, 
or  use  a  weapon  in  support  of  the 
Agency's  mission  or  for  other  lawful 
purposes  as  determined  bv  the  Director 
of  the  Center  for  CIA  Security; 

(3)  To  the  lawful  performance  of 
official  duties  by  an  officer,  agent,  or 
employee  of  the  United  States,  a  State, 
or  a  political  subdivision  thereof,  who  is 
authorized  by  law  to  engage  in  or 
supervise  the  prevention,  detection, 
investigation,  or  prosecution  of  any 
violation  of  law;  or 

(4)  To  the  possession  of  a  weapon  by 
a  Federal  official  or  a  member  of  the 
Armed  Forces  if  such  possession  is 
authorized  by  law. 

§  1 903. 1 1     Restrictions  on  photographic, 
transmitting,  and  recording  equipment 

(a)  Except  as  otherwise  authorized 
under  this  section,  the  following  are 
prohibited  on  Agency  installations: 

(1)  Possessing  a  camera,  other  visual 
or  audio  recording  devices,  or  electronic 
transmitting  equipment  of  any  kind. 

(2)  Carrying  a  camera,  other  visual  or 
audio  recording  devices,  or  electronic 
transmitting  equipment  of  any  kind. 

(3)  Using  a  camera,  other  visual  or 
audio  recording  devices,  or  electronic 
transmitting  equipment  of  any  kind. 

(b)  This  section  does  not  apply  to  any 
person  using,  possessing  or  storing  a 
government  or  privately  owned  cellular 
telephone  or  pager  while  on  any  Agency 


installation. -The  Central  Intelligence 
Agency  may  regulate  or  otherwise 
administratively  control  cellular 
telephones  and  pagers  outside  the 
provisions  of  this  part. 

(c)  This  section  does  not  apply  to  any 
officer,  agent,  or  employee  of  the  United 
States,  a  State,  or  a  political  subdivision 
thereof,  who  may  enter  on  to  an  Agency 
installation  to  engage  in  or  supervise  the 
prevention,  detection,  investigation,  or 
prosecution  of  any  violation  of  law. 

(d)  This  section  does  not  applv  to  any 
person  who  has  received  approval  from 
the  Director  of  the  Center  for  CIA 
Security,  or  from  his  or  her  designee  to 
carry,  transport,  or  use  a  camera,  other 
visual  or  audio  recording  devices,  or 
electronic  transmitting  equipment  while 
on  an  .Agency  installation. 

§  1 903. 1 2    Alcohol  beverages  and 
controlled  substance. 

(a)  Alcoholic  beverages.  The 
possession,  transportation  of  alcoholic 
beverages  in  closed  containers  and  their 
consumption  on  an  Agency  installation 
will  be  administratively  controlled  by 
the  Agency  outside  the  provisions  of' 
this  part. 

(b)  Controlled  substances.  The 
following  are  prohibited  on  an  Agency 
installation: 

(1)  The  delivery  of  a  controlled 
substance,  except  when  distribution  is 
made  by  a  licensed  physician  or 
pharmacist  in  accordance  with 
applicable  Federal  or  State  law,  or  as 
otherwise  permitted  by  Federal  or  State 
law.  For  the  purpose  of  this  paragraph, 
delivery  means  the  actual,  attempt,  or 
constructive  transfer  of  a  controlled 
substance. 

[?.)  The  possession  of  a  controlled 
substance,  unless  such  substance  was 
obtained  by  the  possessor  directly  from, 
or  pursuant  to  a  vafid  prescription  or 
ordered  by.  a  licensed  physician  or 
pharmacist,  or  as  otherwise  allowed  by 
Federal  or  State  law. 

§  1903.13    Intoxicated  on  an  Agency 
Installation. 

Presence  on  an  Agency  installation 
when  under  the  influence  of  alcohol,  a 
drug,  or  a  controlled  substance  or  a 
combination  thereof  to  a  degree  that 
interferes  with,  impedes  or  hinders  the 
performance  of  the  official  duties  of  any 
government  employee,  or  damages 
government  or  personal  property  is 
prohibited. 

§  1 903. 1 4    Disorderly  conduct. 

A  person  commits  disorderly  conduct 
when,  with  intent  to  cause  public  alarm, 
nuisance,  jeopardy,  or  violence,  or 
knowingly  or  recklessly  creating  a  risk 
thereof,  such  person  commits  any  of  the 
following  prohibited  acts: 


(a)  Engages  in  fighting  or  threatening, 
or  in  violent  behavior. 

(bj  Acts  in  a  manner  that  is  physically 
threatening  or  menacing,  or  acts  in  a 
manner  that  is  likely  to  inflict  injury  or 
incite  an  immediate  breach  of  peace. 

(c)  Makes  noises  that  are  unreasonable 
considering  the  nature  and  purpose  of 
the  actor's  conduct,  location,  time  of 
day  or  night,  and  other  factors  that 
would  govern  the  conduct  of  a 
reasonable  prudent  person  under  the 
circumstances. 

(d)  Uses  obscene  language,  an 
utterance,  or  gesture,  or  engages  in  a 
display  or  act  that  is  obscene. 

(e)  Impedes  or  threatens  the  security 
of  persons  or  property,  or  disrupts  the 
performance  of  official  duties  by 
employees,  officers,  contractors  or 
visitors  on  an  Agency  installation  or 
obstructs  the  use  of  areas  on  an  Agency 
installation  such  as  entrances,  foyers, 
lobbies,  corridors,  concourses,  offices, 
elevators,  stairways,  roadways, 
driveways,  walkways,  or  parking  lots. 

§1903.15    Preservation  of  Property. 

The  following  are  prohibited: 

(a)  Property  Damage.  Destroying  or 
damaging  private  property. 

(b)  Theft.  The  theft  of  private 
property,  except  where  Title  18  U.S.C. 
661  applies. 

(c)  Creation  of  hazard.  The  creation  of 
hazard  to  persons  or  things,  the 
throwing  of  articles  of  any  kind  from  or 
at  buildings,  vehicles,  or  persons  while 
on  an  Agency  installation. 

(d)  Improper  disposal.  The  improper 
disposal  of  trash  or  rubbish  while  on  an 
Agency  installation. 

§  1903.16    Restriction  on  animals. 

Animals,  except  for  those  animals 
used  for  the  assistance  of  persons  with 
disabilities,  or  animals  under  the  charge 
and  control  of  the  Central  Intelligence 
Agency,  shall  not  be  brought  onto  an 
Agency  installation  for  other  than 
official  purposes. 

§  1903.17    Soliciting,  vending,  and  debt 
collection. 

Commercial  or  pohtical  soliciting, 
vending  of  all  kinds,  displaying  or 
distributing  commercial  advertising, 
collecting  private  debts  or  soliciting 
alms  on  any  Agency  installation  is 
prohibited.  This  does  not  apply  to: 

(a)  National  or  local  drives  for  funds 
for  welfare,  health,  or  other  purposes  as 
authorized  by  Title  5  CFR  parts  110  and 
950  as  amended  and  sponsored  or 
approved  by  the  Director  of  Central 
Intelligence,  or  by  his  or  her  designee 

fb)  Personal  notices  posted  on 
authorized  bulletin  boards  and  in 
compliance  with  Central  Intelligence 
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Agency  rules  governing  the  use  of  such 
authorized  bulletin  boards  advertising 
to  sell  or  rent  property  of  Central 
Intelligence  Agency  employees  or  their 
immediate  families. 

§  1903.18    Distribution  of  materials. 

Distributing,  posting,  or  affixing 
materials,  such  as  pamphlets,  handbills, 
or  flyers,  on  any  Agency  installation  is 
prohibited  except  as  authorized  by 
§  1903.17(b),  or  by  other  authorization 
from  the  Director  of  the  Center  for  CIA 
Security,  or  from  his  or  her  designee. 

§1903.19    Gambling. 

Gambling  in  any  form,  or  the 
operation  of  gambling  devices,  is 
prohibited.  This  prohibition  shall  not 
apply  to  the  vending  or  exchange  of 
chances  by  licensed  blind  operators  of 
vending  facilities  for  any  lottery  set 
forth  in  a  State  law  and  authorized  by 
the  provisions  of  the  Randolph- 
Sheppard  Act  (Title  20  U.S.C.  107  et 
seq.). 

§  1 903.20    Penalties  and  effects  on  other 
laws. 

(a)  Whoever  shall  be  found  guilty  of 
violating  any  rule  or  regulation 
enumerated  in  this  part  is  subject  to  the 
penalties  imposed  by  Federal  law  for 
the  commission  of  a  Class  B 
misdemeanor  offense. 

(b)  Nothing  in  this  part  shall  be 
construed  to  abrogate  or  supersede  any 
other  Federal  law  or  any  non-conflicting 
State  or  local  law,  ordinance  or 
regulation  applicable  to  any  location 
where  the  Agency  installation  is 
situated. 

Dated:  August  7,  1998, 
Richard  D.  Calder, 
Deputy  Director  for  Administration. 
[FR  Doc.  98-22354  Filed  8-2t>-98;  8:45  am] 
BILLING  CODE  6310-02-M 


POSTAL  SERVICE 

39  CFR  Part  20 

Global  Direct— Canada  Admail  Service 

AGENCY:  Postal  Service. 

ACTION:  Interim  rule  and  request  for 

comment. 

SUMMARY:  Global  Direct — Canada 
Admail  is  an  international  mail  service 
primarily  intended  for  major  printing 
firms,  direct  marketers,  mail  order 
companies,  and  other  high  volume 
mailers  seeking  easier  access  to  the 
Canadian  domestic  postal  system.  The 
service  is  intended  to  provide  mail 
delivery  in  an  average  of  5-10  business 
days  in  major  urban  areas  throughout 
Canada.  Ancillary  services  for  local 
business  reply  and  the  return  of 
undeliverable  mail  are  also  introduced 
for  use  with  Global  Direct — Canada 
Admail  service. 

DATES:  The  interim  regulations  are 
effective  August  21,  1998.  Comments 
must  be  received  on  or  before 
September  21,  1998. 
ADDRESSES:  Written  comments  should 
be  sent  to  the  Manager,  Pricing.  Costing, 
and  Classification,  Room  370-IBU. 
International  Business  Unit,  U.S.  Postal 
Service,  Washington,  DC  20260-6500. 
Copies  of  all  wTitten  comments  will  be 
available  for  public  inspection  between 
9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  in  the  International 
Business  Unit,  10th  Floor,  901  D  Street 
SW,  Washington  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  J.  Grandjean.  (202)  314-7256. 
SUPPLEMENTARY  INFORMATION:  In 
cooperation  partnership  with  Canad.3 
Post  Corporation  (CPC),  the  Postal 
Service  is  introducing  Global  Direct — 
Canada  Admail.  This  international  mail 
service  is  primarily  intended  for  major 
printing  firms,  direct  marketers,  mail 
order  companies,  and  other  high- 
volume  mailers  seeking  easier  access  to 
the  Canadian  domestic  postal  system.  It 
is  intended  to  provide  mail  delivery  m 


an  average  of  5-10  business  days  in 
major  urban  areas  throughout  Canada. 
Ancillary'  services  for  local  business 
reply  and  the  return  of  undeliverable 
mail  are  also  introduced  for  use  with 
Global  Direct — Canada  Admail. 

Participating  mailers  must  sign  a 
service  agreement  with  the  Postal 
Service  which  defines  the  conditions  of 
mailing  under  which  they  will  enter 
Global  Direct — Canada  Admail  Since 
all  mailings  are  subject  to  CPC's 
eligibility  and  mail  preparation 
requirements  for  CPC"s  Addressed 
Admail,  they  must  be  sorted  on  the 
basis  of  CPC  Letter  Carrier  Presort 
option  or  National  Distribution  Guide 
Sort  option.  CPC-certified  sortation  and 
address  accuracy  software  is  required. 

To  qualify",  mailers  must  agree  to  mail 
a  minimum  of  25.000  Global  Direct — 
Canada  Admail  items  for  delivery  to 
Canadian  addressees  per  mailing.  The 
mailpieces  must  bear  an  authorized  CPC 
or  USPS  permit  imprint  and  be  paid  for 
through  a  USPS  advance  deposit 
account.  In  addition,  a  completed 
postage  statement  must  accompany  each 
mailing  that  is  deposited  at  a  designated 
acceptance  point. 

Mailers  who  want  to  establish  a  local. 
in-countr\'  identity  in  Canada,  can  place 
a  specified  CPC  permit  imprint  on  their 
mailpieces  in  combination  with  a 
Canadian  return  address.  All  others 
must  use  their  USPS  permit  imprint  in 
combination  with  a  U.S.  domestic 
return  address. 

The  ser\-ice  requires  participating  U.S. 
mailers  to  prepare  their  postal  items  as 
Canadian  domestic  mail.  The  USPS  then 
transports  these  mailpieces  to  Canada, 
where  thev  are  turned  over  to  CPC  for 
entrv  into  Canada's  domestic  mail 
svstem.  Mailers  must  deposit  their  mail 
at  one  of  six  offices. 

Postage  rates  are  determined  by  the 
size,  weight,  and  level  of  sortation  of  the 
items  being  mailed  The  interim  postage 
rates  for  Global  Direct — Canada  .^dmail 
service  are  as  follows: 


Weight  not  over  1 .76  ounces 


Letter  Garner  Direct  

Station 

Direct  Rural 

City 

Distribution  Center  Facility  

Forward  Consolidation  Point  

Residue 

Each  additional  pound  over  1 .76  ounce 


Letter  Garner  Presort 
(LGP) 


National  Distribution 
Guide  (NDG) 


Standard 


Large 


Standard 


Large 


S0.216 
.223 
.245 
.243 
.255 
.269 
.284 
.544 


S0.234 

N'A 

N  A 

.245 

S0.245 

SO  269 

.269 

.245 

259 

.273 

.259 

287 

.277 

.269 

.291 

.291 

277 

312 

.312 

.298 

.337 

.626 

.544 

626 

NOTE:  A  extra  charge  of  3.5  cents  may  be  charged  for  the  number  of  items  not  meeting  address  accuracy  requirements 
Every  item  must  meet  size  and  weight  requirements  for  its  type.  The  size  standards  are  as  follows: 
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CARDS/ENVELOPES: 
Standard  (Short/Long)  Items. 

Minimum  

Maximum  

Large  (Oversized)  Items  

OTHER  ITEMS' 
Standard  (Short/Long)  Items: 

Minimum  

Maximum  

Large  (Oversized)  Items  

Maximum  Weight  


Weight  and  Size  Limits 


Length 


5  Vzin.  (140  mm)  . 
9  %  in.  (245  mm)  . 
14  Vb  in.  (380  mm) 


3  'Via  in.  (100  mm) 
9  %  in.  (245  mm)  ... 
14  78  in.  (380  mm}  . 


'  Other  Items  are  defined  as  items  other  than  cards  and  envelopes. 


Width 


3  9/.6  in.  (90  mm)  .... 
5  %  in.  (150  mm)  ... 
10  9/16  in.  (270  mm) 


2  3/4  in.  (70  mm)  

5  Vs  in.  (150  mm)  ... 
10  9/- 6  in.  (270  mm) 
17.6  oz.(500  grams) 


Thickness 


0.007  in.  (0.18  mm) 
Vi6  in.  (5  mm) 
'3/i6in.  (20  mm) 


0.007  in.  (0.18  mm) 
Vi6  in.  (5  mm) 
'3/i6  in.  (20  mm) 


Mailers  who  are  interested  in  using 
the  service  must  furnish  the  following 
information  to  the  Postal  Service  at  least 
14  days  prior  to  their  planned  first 
mailing  date  and  enter  into  a  service 
agreement: 

1.  Customer's  name  and  address. 

2.  Proposed  initial  mailing  date  and 
frequency. 

3.  Mailing  location. 

4.  The  type  of  items,  including  size 
and  weight,  that  will  be  mailing. 

5.  Number  of  items  in  the  proposed 


maihng. 


6.  Mail  sort  option  used. 

7.  The  mailing  equipment  that  the 
customer  intends  to  use  to  prepare 
items. 

8.  Ancillary  services  used. 
Concurrent  with  the  establishment  of 

a  service  agreement,  the  designated  post 
office  of  entry  is  instructed  to  accept 
and  verify  the  customer's  mail  prior  to 
its  being  dispatched  to  Canada. 

In  addition  to  mail  service,  the  Postal 
Service  is  offering  a  local  Canadian 
business  reply  service.  Under  this 
service  the  mailer  may  distribute  pre- 
addressed  cards  and  letters  to 
addressees  in  Canada.  Customers  then 
mail  these  items,  without  prepayment  of 
postage,  to  an  address  in  Canada.  The 
Postal  Service  has  an  arrangement  with 
CPC  to  have  the  mail  delivered  to  the 
U.S.  addressee  at  which  time  the 
addressee  will  pay  the  postage.  The 
rates  for  this  service  are  SO. 45  for  items 
not  weighing  over  1.06  ounces  (30 
grains)  and  $0.65  for  items  weighing 
over  1.06  ounces  (30  grams)  but  not  over 
1.76  ounces  (50  grams).  Specifications 
for  this  service  are  contained  in 
Publication  524,  Global  Direct— Canada 
Admail  Service  Guide. 

If  a  mailer  using  a  Canadian  identity 
(Canadian  postage  indicia  and  return 
address)  wants  undeliverable  Canada 
Admail  items  returned  through  the 
Postal  Service,  the  items  must  be 
endorsed  "Return  Postage  Guaranteed." 
The  mail  must  bear  the  return  address 


specified  by  the  Postal  Service  and  will 
be  returned  to  the  U.S.  mailer.  The  rates 
for  this  service  are: 


Weight  (not  over) 


3.52  oz.  (100  grams) 
7.04  oz.  (200  grams) 
17.60  oz.(500  grams) 


Rate 


S0.80 
1.32 
2.09 


If  a  U.S.  permit  is  used,  returned 
items  are  subject  to  the  applicable 
surface  printed  matter  postage  that 
would  have  been  paid  from  the  United 
States  to  Canada. 

Although  the  Postal  Service  is 
exempted  by  39  U.S.C.  410(a)  from  the 
advance  notice  requirements  of  the 
Administrative  Procedure  Act  regarding 
rulemaking  (5  U.S.C.  553).  interested 
parties  are  invited  to  submit  written 
data,  views,  or  comments  regarding  this 
interim  rule  to  the  address  above. 

The  Postal  Service  is  adopting  the 
following  interim  amendments  to  the 
International  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  20.1. 

List  of  Subjects  in  39  CFR  Part  20 

Foreign  relations.  International  postal 
service. 

PART  20— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  20  continues  to  read  as  follows: 


Authority:  5  U.S.C.  552(a) 
404,  407,  408. 


39  U.S.C.  401. 


2.  Chapter  6  of  the  International  Mail 
Manual  is  amended  by  changing  the 
title  of  610.  re-numbering  old  or  current 
610  as  611,  and  adding  new  part  612  to 
read  as  follows: 

CHAPTER  6— SPECIAL  PROGRAMS 

610  Global  Direct  Service 

611  Global  Direct — Mexico  Direct 


612     Global  Direct— Canada  Admail 

612.1     Description 

Global  Direct— Canada  Admail  is  an 
international  mail  service  that  is 
available  on  the  basis  of  a  service 
agreement  between  the  Postal  Service 
and  a  qualifying  mailer.  Under  this 
service  a  mailer  must  enter  identical 
printed  matter  items  that  meet  the 
applicable  eligibility,  makeup,  and 
preparation  requirements  for  Canadian 
Post  domestic  Addressed  Admail 
service.  The  Postal  Service  transports 
the  items  to  Canada  for  entry  into  that 
country's  domestic  mail  system.  The 
mailer  is  responsible  for  ensuring  that 
the  items  meet  Canada  Post 
Corporation's  makeup  and  preparation 
requirements. 

612.2     Qualifying  Mailers  and  Mailing 
Locations 

612.21  Qualifying  Mailers 

Qualifying  mailers  must  agree  to  mail 
a  minimum  of  25,000  Admail  items  for 
delivery  to  Canadian  addressees  per 
mailing.  All  tendered  mailpieces  must 
conform  to  the  applicable  makeup  and 
preparation  requirements  for  Canadian 
domestic  mail,  as  specified  by  Canada 
Post  Corporation  (CPC).  CPC-certified 
sortation  and  address  accuracy  software 
is  required. 

612.22  Mailing  Locations 

Mailings  may  be  deposited  only  at  the 
following  offices  as  specified  in  the 
service  agreement: 

John  F  Kennedy  Airport  Mail  Center, 
John  F  Kennedy  International  Airport. 
Building  250.  Jamaica  NY  11430-9998 

New  Jersey  International  Bulk  Mail 
Center.  U.S.  Postal  Service.  80  County 
RD,  Jersey  City  NJ  07097-9998 

Buffalo  Auxiliary  Service  Facility, 
Buffalo  Processing  and  Distribution 
Center.  1200  William  ST.  Buffalo  NY 
14240-9998 
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Detroit  Processing  and  Distribution 
Center,  U.S.  Postal  Service,  1401  W 
Fort,  Detroit  MI  48233-9997 


AMC  O'Hare  International  Annex.  US 
Postal  Service,  3333  Mount  Prospect 
RD.  Franklin  Park  IL  60131-1347 


Seattle  Processing  and  Distribution 
Center,  U.S.  Postal  Ser\ice.  2454 
Occidental  Ave  S,  Seattle  \VA  98134- 
9997 


612.3     Postage 
612.31     Rate 
The  rate  of  postage  is  determined  by  the  size,  weight,  and  level  of  sortation  of  the  items  bemg  mailed  as  specified 


belov^: 


Weight  not  over  1 .76  ounces 


Letter  Carrier  Presort 
(LCP) 


National  Distribution 
Guide  (NDG) 


Standard 


Large 


Standard 


Large 


Letter  Carrier  Direct  

Station 

Direct  Rural 

City 

Distribution  Center  Facility  

Forward  Consolidation  Point  

Residue 

each  additional  pound  over  1 .76  ounces 


S0.216 
.223 
.245  ! 
.248 
.255 
.269 
.284 
.544 


S0.234 
245 
.269 
.273 
.277 
.291 
.312 
.626 


N/A 
.245 
.245 
.259 
.269 
.277 
.298 
.544 


N,A 
269 
269 
.287 
.291 
.312 
.337 
.626 


note:  a  extra  charge  of  3.5  cents  may  be  charged  for  the  number  of  items  not  meeting  address  accuracy  requirements. 

612.32     CPC  Size  Definitions 
Every  item  must  meet  size  and  weight  requirements  for  its  type.  The  size  standards  are  as  foUowh: 

Weight  and  Size  Limits 


Length 


Width 


Thickness 


5V2  in.  (140  mm) 
9%  in.  {245  mm) 


CARDS/ENVELOPES; 
Standard  (Short/Long)  Items; 

Minimum  

Maximum  

Large  (Oversized)  Items  

OTHER  ITEMS' 
Standard  (Short/Long)  Items: 

Minimum  3^V,6  in.  (lOO  mm) 

Maximum  

Large  (Oversized)  Items  

Maximum  Weight  


39/1 6  in  (90  mm) 

5%  in.  ("50  mm) 


14V8  in.  (380  mm)    ,  lO^/'e  in   (270  mm) 


2%  in.  (70  mm)    

9%  in,  (245  mm)   I  57b  in.  (150  mm) 

14%  in.  (380  mm)    !  lO^Ae  in.  (270  mm) 

17.6  oz.(500  grams) 


.007  in 
Ye  in. 
'3/i6  in 


.007  in 
3/, 6  in. 
'3/i6  in 


(0.18  mm.) 
(5  mm) 

(20  mm) 


(0,18  mm) 
(5  mm) 
(20  mm) 


'  Other  items  are  defined  as  items  other  than  cards  and  envelopes. 


-ill.! 


612.33  Postage  Payment  Method 

Postage  must  be  paid  through  an 
advance  deposit  account.  Qualifying 
mailers  have  the  option  of  placing  a  CPC 
permit  imprint  on  their  mailpieces  in 
combination  with  a  Canadian  return 
address  or  a  customer  specific  USPS 
permit  imprint  in  combination  with  a 
domestic  U.S.  return  address. 

612.34  Postage  Statement 

Mailers  must  compute  the  total 
postage  on  PS  Form  3656,  Postage 
Statement — Global  Direct  Canada 
Admail,  furnished  by  the  Postal  Service. 
A  separate  postage  statement  must  be 
prepared  for  each  individual  mailing. 

612.4     Preparation  Requirements 

Mailers  are  responsible  for  ensuring 
that  items  tendered  under  the  Global 
Direct — Canada  Admail  service  comply 


with  CPC's  domestic  mail  preparation 
requirements, 

612.5     Ancillary  Senices  612.51 
Business  Reply  Senice 

This  service  provides  for  the  return  of 
Canadian  business  reply  mail  through 
the  Postal  Service  to  a  specified  address 
in  Canada.  Detailed  specifications  for 
this  service  are  contained  in  Publication 
524,  Global  Direct — Canada  Admail 
Service  Guide.  The  rates  for  this  service 
are  SO. 45  for  items  not  weighing  over 
1.06  ounces  (30  grams)  and  SO. 65  for 
items  weighing  over  1.06  ounces  (30 
grams)  but  not  over  1.76  ounces  (50 
grams). 

612.52     Return  of  Vndeliverable  Mail 

Mailers  using  a  Canadian  identity 
(Canadian  indicia  and  return  address) 
mav  have  undeliverable  items  returned 
to  the  U.S.  through  a  Canadian  return 
address.  The  sender  must  endorse  items 


■Return  Postage  Guaranteed"  and  use 
the  return  address  specified  by  thi- 
Postal  Service,  The  rates  are; 


Weight  (not  over 


Rate 


3.52  oz  i'OO  grams) 
7,04  02,  (200  grams) 
17,60  oz-(500  grams) 


SO, 80 
1.32 
2.09 


If  a  U.S.  permit  is  used,  returned 
items  are  subiect  to  the  applicable 
surface  printed  matter  postage  that 
would  have  been  paid  from  the  United 
States  to  Canada. 

612.6     Advance  Notification 

Mailers  who  are  interested  in  usmp 
the  Global  Direct — Canada  Admail 
service  must  furnish  the  following 
information  to  the  Postal  Service  at  least 
10  business  days  prior  to  their  first 
planned  mailing  date; 

1,  Customer's  name  and  address. 
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2.  Proposed  initial  mailing  date  and 
frequency. 

3.  Mailing  location. 

4.  The  type  of  items,  including  size 
and  weight,  that  will  be  mailing. 

5.  Number  of  items  in  the  proposed 
mailing. 

6.  Mail  sort  option  used. 

7.  The  mailing  equipment  that  the 
customer  intends  to  use  to  prepare 
items. 

8.  Ancillary  services  used. 

All  correspondence  pertaining  to 
Global  Direct — Canada  Admail  service 
should  be  directed  to: 
Market  Segment  Manager  Publishing, 

International  Business  Unit.  US  Postal 

Service.  475  L'Enfant  Plz  SW  370  IBU. 

Washington  DC  20260-6500 

612.7     Service  Agreement 

Based  on  the  mailer's  input,  the  Postal 
Service  prepares  a  service  agreement  to 
cover  the  projected  mailing(s).  This 
agreement  stipulates  the  conditions  of 
mailing.  Concurrent  with  the 
preparation  of  the  service  agreement, 
instructions  are  issued  to  the  designated 
post  office  of  entry  regarding  the 
acceptance  and  verification  of  the 
prospective  customer's  mailpieces. 
•         *         «         «         « 

A  transmittal  letter  changing  the 
relevant  pages  in  the  International  .Mail 
Manual  will  be  published  and 
automatically  transmitted  to  all 
subscribers.  Notice  of  issuance  of  the 
transmittal  will  be  published  in  the 
Federal  Register  as  provided  bv  39  CFR 
20.3. 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

[FR  Doc.  98-22481  Filed  8-20-98;  8:45  am] 

BILLING  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  126-0082a  FRL-6140-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implententation  Plan  Revision,  South 
Coast  Air  Quality  Management  District, 
Yolo-Solano  Air  Quality  Management 
District,  and  Ventura  County  Air 
Pollution  Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan.  The 
revisions  concern  rules  from  the 


following  Districts:  South  Coast  Air 
Quality  Management  District 
(SCAQMD).  Yolo-Solano  Air  Quality 
Management  District  (YSAQMD).  and 
Ventura  County  Air  Pollution  Control 
District  (VCAP'CD).  This  approval  action 
will  incorporate  these  rules  into  the 
federally  approved  SIP.  The  intended 
effect  of  approving  these  rules  is  to 
regulate  emissions  of  volatile  organic 
compounds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
The  revised  rules  control  VOCs  from 
screen  printing  and  graphic  arts 
operations.  Thus.  EPA  is  finalizing  the 
approval  of  these  revisions  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals.  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  This  rule  is  effective  on  October 
20,  1998  without  further  notice,  unless 
EPA  receives  adverse  comments  by 
September  21.  1998.  If  EPA  received 
such  comments,  then  it  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  this 
rule  will  not  take  effect. 

ADDRESSES:  Comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  IX  office  listed  below.  Copies  of 
the  rule  revisions  and  EPA's  evaluation 
report  for  each  rule  are  available  for 
public  inspection  at  EPA's  Region  IX 
office  during  normal  business  hours. 
Copies  of  the  submitted  rule  revisions 
are  available  for  inspection  at  the 
following  locations: 

Rulemaking  Office  (AIR-4),  Air 
Division.  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105 

Environmental  Protection  Agency,  Air 

Docket  (6102).  401  "M"  Street,  SW, 

Washington,  DC  20460 
CaUfornia  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section.  2020  "L"  Street, 

Sacramento,  CA  92123-1095 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive, 

Diamond  Bar,  CA  91765-4182 
Yolo-Solano  Air  Quality  Management 

District.  1947  Galileo  Court,  Suite 

103,  Davis,  CA  95616. 
Ventura  County  Air  Pollution  Control 

District,  669  County  Square  Drive. 

Ventura,  CA  93003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Steckel,  Rulemaking  Office, 
AIR-4,  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street.  San 


Francisco,  CA  94105,  Telephone:  (415) 

744-1185. 

SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  being  approved  into  the 
CaUfornia  SIP  include:  SCAQMD  Rule 
1130.1,  Screen  Printing  Operations. 
YSAQMD  Rule  2.29.  Graphic  Arts 
Printing  Operations,  and  VCAPCD  Rule 
74.19.1,  Screen  Printing  Operations. 
These  rules  were  submitted  by  the 
California  Air  Resources  Board  (GARB) 
to  EPA  on  March  3,  1997  (1130.1), 
November  30,  1994  (2.29),  and  October 
18,  1996  (74.19.1). 

II.  Background 

On  March  3, 1978.  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
imder  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
South  Coast  Air  Basin,  the  Sacramento 
Metro  Area,  and  Ventura  County.  43  FR 
8964.  40  CFR  81.305.  On  May  26.  1988, 
EPA  notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
1977  Act,  that  the  above  districts' 
portions  of  the  California  SIP  were 
inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Cali).  On 
November  15,  1990.  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Pub.  L.  101-549,  104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q.  In 
amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15,  1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(h) 
as  interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  South  Coast  Air  Basin  is 
classified  as  extreme,  the  Sacramento 


1  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24.  1987): 
"Issues  Relating  to  VOC  Regulation  Cutpoints. 
Deficiencies,  and  Deviations.  Clarification  to 
Appendix  D  of  November  24.  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25.  1988); 
and  the  existing  control  technique  guidelines 
(CTGs). 
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Metro  Area  and  Ventura  County  are 
classified  as  severe, ^  and  therefore, 
these  areas  were  subject  to  the  RACT 
fix-up  requirement  and  the  May  15, 
1991  deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  March  3, 
1997,  November  30,  1994,  and  October 
18,  1996.  including  the  rules  being  acted 
on  in  this  document.  This  document 
addresses  EPA's  direct-final  action  for 
SCAQMD  Rule  1130.1,  Screen  Printing 
Operations,  YSAQMD  Rule  2.29. 
Graphic  Arts  Printing  Operations,  and 
VCAPCD  Rule  74.19.1,  Screen  Printing 
Operations.  SCAQMD  amended  Rule 
1130.1  on  December  13,  1996,  YSAQMD 
adapted  Rule  2.29  on  May  25,  1994,  and 
VCAPCD  adopted  Rule  74.19.1  on  June 

II,  1996.  These  submitted  rules  were 
found  to  be  complete  on  August  12, 
1997  (1130.1),  January  30,  1995  (2.29), 
and  December  19,  1996  (74.19.1) 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51 
Appendix  V  ^  and  are  being  finalized  for 
approval  into  the  SIP. 

SCAQMD's  Rule  1130.1  and 
VCAPCD's  Rule  74.19.1  regulate 
emissions  of  volatile  organic 
compounds  (VOCs)  emanating  from 
screen  printing  operations,  and 
YSAQMD's  Rule  2.29  limits  emissions 
of  VOCs  from  graphic  arts  facilities. 
VOCs  contribute  to  the  production  of 
ground  level  ozone  and  smog.  These 
rules  were  originally  adopted  as  part  of 
the  above  districts'  efforts  to  achieve  the 
National  Ambient  Air  Quafity  Standard 
(NAAQS)  for  ozone  and  in  response  to 
EPA's  SIP-Call  and  the  section 
182(a)(2)(A)  CAA  requirement.  The 
following  is  EPA's  evaluation  and  final 
action  for  these  rules. 

III.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements. 


^The  South  Coast  Air  Basin,  the  Sacramento 
Metro  Area,  and  Ventura  County  retained  their 
designation  of  nonattainment  and  were  classified  by 
operation  of  law  pursuant  to  sections  107(d)  and 
181(a)  upon  the  date  of  enactment  of  the  CA.^.  On 
April  25.  1995.  EPA  published  a  final  Rule  granting 
the  State's  request  to  reclassify  the  Sacramento 
Metro  Area  to  severe  from  serious.  60  CFR  20237. 
This  reclassification  became  effective  on  June  1, 
1995. 

'EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26,  1991  (56  FR  42216). 


which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  R,^CT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA.  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to 
YSAQMD  Rule  2.29  is  entitled.  Control 
of  Volatile  Organic  Emissions  from 
Existing  Stationary  Sources — Volume 
VIII:  Graphic  Arts — Rotogravure  and 
Flexographv— EPA-i50/2-78-033. 
SCAQMD  Rule  1130.1  and  VCAPCD 
Rule  74.19.1  cover  source  categories  for 
which  EPA  has  not  published  a  CTG. 
Accordingly,  these  rules  were  evaluated 
for  consistency  with  the  general  R.\CT 
requirement  of  the  Clean  Air  Act  (CAA 
Section  110  and  part  D).  Further 
interpretations  of  EPA  policy  are  found 
in  the  Blue  Book,  referred  to  in  footnote 
1.  In  general,  these  guidance  documents 
have  been  set  forth  to  ensure  that  VOC 
rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

There  is  currently  no  version  of 
SCAQMD  Rule  1130.1,  Screen  Printing 
Operations  in  the  SIP.  The  submitted 
rule  includes  the  following  provisions: 

•  Applicability  section  including  a 
statement  of  the  rule's  purpose; 

•  Reference  to  Rule  102  for  the 
exempt  compound  listing; 

•  Option  of  using  emission  control 
equipment  or  using  reduced  VOC 
content  inks  and  coatings; 

•  Test  methods  for  VOC  contents  of 
coatings  and  inks; 

•  Test  methods  for  metal  contents  of 
inks; 

•  Test  methods  for  determining 
capture  and  control  efficiency  of  an 
emission  control  device; 

•  Rule  exemptions  for  firms  emitting 
small  quantities  of  VOCs. 

There  is  currently  no  version  of 
YSAQMD's  Rule  2.29.  Graphic  Arts  in 
the  SIP.  The  submitted  rule  includes  the 
following  provisions: 

•  Statement  of  applicability; 

•  Exemptions  for  firms  emitting  small 
quantities  of  VOCs; 


•  Operation  specific  standards 
limiting  the  VOC  content  of  inks  and 
coatings; 

•  Option  of  using  an  emission  control 
system,  or  reduced  VOC  content  inks 
and  coatings; 

•  Test  methods  for  determining  the 
VOC  content  of  inks  and  coatings; 

•  Test  methods  for  determining  the 
capture  and  control  efficiency  of  an 
emission  control  system; 

•  Record  keeping  requirements. 
There  is  currently  no  version  of 

VCAPCD's  Rule  74^19, 1.  Screen  Printing 
Operations  in  the  SIP.  The  submitted 
rule  includes  the  following  provisions: 

•  Statement  of  applicability; 

•  Reactive  organic  compound  (ROC) 
limits  for  specific  end-use  products  and 
substrates; 

•  Option  to  use  an  emission  control 
system  in  lieu  of  using  low  ROC 
coatings; 

•  Cleaning  methods  and  storage 
conditions  of  ROC  containing  materials; 

•  Record  keeping  requirements. 

•  Exemption  for  firms  using  small 
quantities  of  ROC  containing  material; 

•  Test  methods  for  measurement  of 
ROC  content  of  inks,  coatings, 
adhesives.  resists,  and  solvents; 

•  Test  method  to  determine  the  metal 
content  of  metallic  ink; 

•  Test  method  to  measure  capture 
and  control  efficiency  of  an  emission 
control  system. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy  Therefore, 
SCAQMD  Rule  1130.1.  Screen  Printing 
Operations.  YSAQMD  Rule  2  29. 
Graphic  .-^rts  Printing  Operations,  and 
VCAPCD  Rule  74.19.1.  Screen  Printing 
Operations  are  being  approved  under 
section  1 10(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a)  and 
part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

EPA  is  publishing  this  rule  without  — 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication.  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective  October 
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20,  1998  without  further  notice  unless 
the  Agency  receives  relevant  adverse 
comments  by  September  21.  1998. 

If  the  EPA  received  such  comments, 
then  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  rule.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  October  20. 
1998  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

rv.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

The  final  rule  is  not  subject  to  E.O. 
13045.  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
E.O.  12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 

subchapter  I.  part  D  of  the  Clean  Air  Act 

do  not  create  any  new  requirements  but 

simply  approve  requirements  that  the 

State  is  already  imposing.  Therefore, 

because  the  Federal  SIP  approval  does 

not  impose  any  new  requirements,  the 

Administrator  certifies  that  it  does  not 

have  a  significant  impact  on  any  small 

entities  affected.  Moreover,  due  to  the 

nature  of  the  Federal-State  relationship 

under  the  CAA.  preparation  of  a 

flexibility  analysis  would  constitute 

Federal  inquiry  into  the  economic 

reasonableness  of  state  action.  The 

Clean  Air  Act  forbids  EPA  to  base  its 

actions  concerning  SIPs  on  such 

grounds.  Union  Electric  Co.  v.  U.S.  EPA 

427  U.S.  246,  255-66  (1976):  42  U  S  C 
7410(aK2). 


C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
goverrmients  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  fi-om  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  20,  1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finaUty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 


for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1,  1982. 

Dated:  July  28.  1998. 
Sally  Seymour, 
Acting  Regional  Administrator,  Region  IX. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs 
(c)(207)(i)(C)(6).(241)(i)(C)and 
(244)(i)(D),  to  read  as  follows: 

§  52.220    Identification  of  plan. 

*         *         *         «         * 

(c)  *    *   * 
(207)  *    *    * 

(O*    *    * 

(6)  Rule  2.29,  adopted  on  May  25 
1994. 

***** 

(241)  *    *    * 
(i)  *    .    * 

(C)  Ventura  County  Air  Pollution 
Control  District. 

[1]  Rule  74.19.1,  adopted  on  June  11 
1996. 

***** 

(244)  *    *    * 
(i)  *    *    * 

(D)  South  Coast  Air  Quality 
Management  District. 

(1)  Rule  1130.1.  adopted  on  August  2. 
1991  and  amended  on  December  13 
1996. 
***** 

[FR  Doc.  98-22335  Filed  8-20-98;  8:45  am] 
BII.UNG  CODE  6560-60-^ 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-6147-3] 

Washington:  Withdrawal  of  Immediate 
Final  Rule  for  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Immediate  final  rule 
withdrawal. 

SUMMARY:  Due  to  receipt  of  an  adverse 
written  comment,  EPA  is  withdrawing 
the  immediate  final  rule  published  on 
Tuesday,  July  7,  1998  (63  FR  36587)  for 
the  approval  of  the  State  of 
Washington's  authorization  revision  to 
its  hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  As  stated  in  the  Federal 
Register  document,  if  adverse  written 
comments  were  received  by  August  6, 
1998,  a  notice  of  withdrawal  of  the 
immediate  final  rule  would  be 
published  in  the  Federal  Register.  EPA 
will  address  the  comments  received  in 
a  subsequent  final  action  in  the  near 
future. 

DATES:  This  withdrawal  is  effective  on 
August  21,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nina  Kocourek,  U.S.  Environmental 
Protection  Agency.  Region  10,  1200 
Sixth  Avenue,  WCM-122,  Seattle.  VVA 
98101.  Telephone:  (206)  553-6502. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  immediate 
final  rule  located  in  the  final  rules 
section  of  the  July  7,  1998  (63  FR 
36587),  Federal  Register,  and  in  the 
short  document  located  in  the  proposed 
rule  section  of  the  July  7,  1998  (63  FR 
36652)  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste.  Hazardous  waste 
transportation.  Incorporation  by 
reference,  Indian  lands. 
Intergovernmental  relations,  Penalties, 
Reporting  and  record  keeping 
requirements,  Water  pollution  control, 
Water  supply. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Sohd  Waste  Disposal  Act,  as 
amended,  42  U.S.C.  6912(a),  6926.  6974(b). 


Dated;  August  11.  1998. 
Chuck  Clarke, 

Regional  Administrator,  Region  10. 

IFR  Doc.  98-22544  Filed  8-20-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Parts  302,  304  and  307 

RIN  0970-AB70 

Computerized  Support  Enforcement 
Systems 

agency:  Office  of  Child  Support 
Enforcement  (OCSE),  ACF,  HHS. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
provisions  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (PRWORA). 
related  to  child  support  enforcement 
program  automation.  Under  PRWORA, 
States  must  have  in  effect  a  statewide 
automated  data  processing  and 
information  retrieval  system  which  by 
October  1.  1997,  meets  all  the 
requirements  of  title  IV-D  of  the  Social 
Security  Act  enacted  on  or  before  the 
date  of  enactment  of  the  Family  Support 
Act  of  1988,  and  by  October  1,  2000, 
meets  all  the  title  IV-D  requirements 
enacted  under  PRWORA.  The  law 
further  provides  that  the  October  1, 
2000,  deadline  for  systems 
enhancements  will  be  delayed  if  HHS 
does  not  issue  final  regulations  by 
August  22,  1998. 

EFFECTIVE  DATE:  This  rule  is  effective 
August  21,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Rushton  (202)  690-1244. 
SUPPLEMENTARY  INFORMATION: 

Statutory  Authority 

This  regulation  is  published  under  the 
authority  of  several  provisions  of  the 
Social  Security  Act  (the  Act),  as 
amended  by  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996  (PRWORA).  Sections 
454(16),  454(24),  454A  and  455(a)(3)(A) 
of  the  Act  (42  U.S.C.  654(16),  (24). 
654A.  and  655(a)(3)(A)),  contain 
requirements  for  automated  data 
processing  and  information  retrieval 
systems  to  carry  out  the  State's  IV-D 
State  plan.  Other  sections,  such  as 
section  453  of  the  Act  (42  U.S.C.  653) 
specify  data  that  the  system  must 
furnish  or  impose  safeguarding  and 
disclosure  requirements  that  the  system 
must  meet. 


This  regulation  is  also  published 
under  the  general  authority  of  section 
1102  (42  U.S.C.  1302)  of  the  Act  which 
requires  the  Secretary  to  publish 
regulations  that  may  be  necessary'  for 
the  efficient  administration  of  the 
provisions  for  which  she  is  responsible 
under  the  Act. 

Background 

Full  and  complete  automation  is 
pivotal  to  improving  the  performance  of 
the  nation's  child  support  program. 
With  a  current  national  caseload  of  20 
million,  caseworkers  are  dependent  on 
enhanced  technology  and  increased 
automation  to  keep  up  with  the  massive 
volume  of  information  and  transactions 
critical  to  future  success  in  providing 
support  to  children. 

Under  PRWORA,  States  must  build  on 
existing  automation  efforts  to 
implement  the  programmatic 
enhancements  the  law  included  for 
strengthening  child  support 
enforcement,  including  new 
enforcement  tools  and  a  shift  in  child 
support  distribution  requirements  to  a 
family-first  policy.  By  October  1.  2000. 
States  must  have  in  place  an  automated 
statewide  system  that  meets  all  the 
requirements  and  performs  all  the 
functions  specified  in  PRWORA. 

These  requirements  include: 

•  Functional  requirements  specified 
by  the  Secretary  related  to  management 
of  the  program  (454A(b)). 

•  Calculation  of  performance 
indicators  (454A(c)). 

•  Information  integrity  and  security 
requirements  (454A(d)). 

•  Development  of  a  State  case  registry 
(454A(e)). 

•  Expanded  information  comparisons 
and  other  disclosures  of  information 
(454A(f)).  including  to  the  Federal  case 
registry  of  child  support  orders  and  the 
Federal  Parent  Locator  Service  (FPLS) 
and  with  other  agencies  in  the  State, 
agencies  of  other  States  and  interstate 
information  networks,  as  necessary  and 
appropriate. 

•  Collection  and  distribution  of 
support  payments  (454A(g)),  including 
facilitating  the  State's  centralized 
collection  and  disbursement  unit  and 
modifications  to  meet  the  revised 
distribution  requirements. 

•  Expedited  Administrative 
Procediu-es  (454A(h)). 

We  issued  proposed  rules  in  the 
Federal  Register  on  March  25,  1998,  (63 
FR  14402)  setting  forth  the  framework 
for  automation  that  State  systems  must 
have  in  place  by  the  October  1.  2000, 
deadline.  Thirty  letters  from  State 
agencies  and  other  interested  parties 
were  received  as  a  result  While  the  vast 
majority  of  these  comments  did  not 
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necessitate  changes  to  the  rule,  we  did 
make  modifications  in  the  preamble 
discussion  and/or  the  regulation 
primarily  in  the  following  areas  as  a 
result  of  the  comments  received: 

•  Sec.  307.11(f),  Federal  Case  Registry 
Data  Elements. 

•  Sec.  307.15,  Independent 
Verification  and  Validation. 

These  changes  and  several  others  of  a 
clarifying  nature  are  explained  in  detail 
in  the  following  section.  Regulatory 
Provisions.  A  discussion  of  all  the 
comments  received  and  our  responses 
follows  in  the  preamble  under  the 
Response  to  Comments  section. 

Regulatory  Provisions 

State  Plan  Requirements  (Part  302) 

To  implement  the  statutory  changes, 
we  revised  the  regulations  at  45  CFR 
302.85,  "Mandatory  computerized 
support  enforcement  systems."  Current 
45  CFR  302.85(a)  provides  that  if  the 
State  did  not  have  in  effect  bv  October 
13,  1988  a  computerized  support 
enforcement  system  that  meets  the 
requirements  of  §  307.10,  the  State  must 
submit  an  Advanced  Planning 
Document  (APD)  for  such  a  system  to 
the  Secretary  by  October  1,  1991.  and 
have  an  operational  svstem  in  effect  by 
October  1.  1995. 

Section  454(24)  of  the  Act,  as 
amended  by  PRVVORA.  provides  that 
the  State  must  have  in  effect  a 
computerized  support  enforcement 
system  which  by  October  1,  1997  meets 
all  IV-D  requirements  in  effect  as  of  the 
date  of  enactment  (October  13,  1988)  of 
the  Family  Support  Act  of  1988.  In 
addition,  the  State  must  have  a 
Computerized  Support  Enforcement 
System  (CSES)  which  by  October  1, 
2000,  meets  all  IV-D  requirements  in 
effect  as  of  the  date  of  enactment 
(August  22.  1996)  of  PRVVORA, 
including  all  IV-D  requirements  in  that 
Act. 

Section  302.85(a)  of  the  final 
regulations  reiterates  the  statutory 
requirements  for  mandatory  automated 
systems  for  support  enforcement. 
Section  302.85(a)(1)  includes  the 
requirement  under  existing  paragraph 
(a)  that  the  system  be  developed  in 
accordance  with  §§  307.5  and  307.10  of 
the  regulations  and  the  OCSE  guidelines 
entitled  "Automated  Systems  for  Child 
Support  Enforcement:  A  Guide  for 
States."  In  addition,  §  302.85(a)(2) 
requires  that,  by  October  1,  2000.  a 
system  meeting  PRVVORA  requirements 
be  developed  in  accordance  with 
§§307.5  and  307.11  of  the  regulations 
and  the  OCSE  guidelines  referenced 
above. 


Change  in  Federal  Financial 
Participation  (Part  304) 

To  make  part  304  regulations 
consistent  with  the  Act  as  amended  by 
PRVVORA.  §  304.20  is  amended  at 
paragraph  (c)  to  provide  that  FFP  at  the 
90  percent  rate  for  the  planning,  design, 
development,  installation  and 
enhancement  of  computerized  support 
enforcement  systems  that  meet  the 
requirement  of  §  307.30(a)  is  only 
available  until  September  30.  1997. 

Computerized  Support  Enforcement 
Systems  (Part  307) 

Computerized  support  enforcement 
systems  is  amended  throughout  to 
conform  part  307  to  the  changes 
required  by  sections  454,  454A,  and 
455(a)  of  the  Act.  as  amended  by 
PRVVORA  and  the  revisions  to  45  CFR 
302.85,  which  were  discussed  earlier. 

The  title  of  §  307.10  is  revised  to  read 
"Functional  requirements  for 
computerized  support  enforcement 
systems  in  operation  by  October  1, 
1997",  and  to  add  titles  for  two  new 
sections.  "Sec.  307.11  Functional 
requirements  for  computerized  support 
enforcement  systems  in  operation  by 
October  1,  2000"  and  "Sec.  307.13 
Security  and  Confidentiality  of 
computerized  support  enforcement 
systems  in  operation  by  October  1, 
2000"  to  reflect  these  changes. 

Section  307.0.  "Scope  of  this  part,"  is 
revised  to  reflect  the  new  requirements 
of  sections  454.  454A.  455(a)  of  the  Act, 
as  amended,  and  section  344(a)(3)  of 
PRVVORA  regarding  statewide 
automated  CSESs.  New  statutory 
language  is  referenced  in  the 
introductory  section  and  a  new 
paragraph  (c)  is  added  to  refer  to  the 
security  and  confidentiality 
requirements  for  CSESs.  Paragraphs  (c) 
through  (h)  are  redesignated  as 
paragraphs  (d)  through  (i). 

In  §  307.1,  "Definitions",  the 
definition  of  "Business  day"  has  been 
added  as  defined  in  the  new  section 
454A(g)(2)  of  the  Act.  Accordingly, 
paragraphs  (b)  through  (j)  are 
redesignated  as  paragraphs  (c)  through 
(k).  In  addition,  in  the  redesignated 
paragraphs  (d)  and  (g),  the  citation  "Sec. 
307.10"  is  replaced  with  the  citations 
"Sees.  307.10,  or  307.11"  to  reflect  the 
regulatory  changes  made  below. 

Mandatory  Computerized  Support 
Enforcement  Systems 

Mandatory  computerized  support 
enforcement  systems  at  45  CFR  307.5  is 
amended  as  follows: 

To  reflect  the  amended  section 
454(24)  of  the  Act.  paragraphs  (a)  and 
(b)  are  eliminated  in  their  entirety  and 


a  new  paragraph  (a)  is  added. 
Paragraphs  (c)  through  (h)  are 
redesignated  as  (b)  through  (e). 

Paragraph  (a)(1)  provides  that  each 
State  must  have  in  effect  by  October  1. 
1997,  an  operational  computerized 
support  enforcement  system  which 
meets  the  requirements  in  45  CFR 
302.85(a)(1)  related  to  the  Family 
Support  Act  of  1988  requirements  and 
that  OCSE  will  review  tie  systems  to 
certify  that  these  requirements  are  met. 
Under  paragraph  (a)(2).  each  State  is 
required  to  have  in  effect,  by  October  1, 
2000.  an  operational  computerized 
support  enforcement  system  which 
meets  the  requirements  in  45  CFR 
302.85(a)(2)  related  to  PRVVORA 
requirements. 

In  addition,  under  paragraph  (d).  the 
reference  to  "Section  307.10"  is 
replaced  by  "Sections  307.10  or 
307.11." 

Functional  Requirements  for 
Computerized  Support  Enforcement 
Systems 

To  reflect  the  statutory  changes,  the 
title  of  §307.10  "Functional 
requirements  for  computerized  support 
enforcement  systems."  is  revised  to  read 
"Functional  requirements  for 
computerized  support  enforcement 
systems  in  operation  by  October  1. 
1997."  In  the  introductory  language,  the 
citation  "Sec.  302.85(a)"  is  replaced  by 
the  citation  "Sec.  302.85(a)(1)  to  reflect 
changes  made  earlier  in  the  regulations. 
The  citation  "AFDC"  is  replaced  with 
the  citation  "TANF"  (Temporary 
Assistance  for  Needy  Families)  in 
paragraph  (b)(10). 

Paragraph  (b)(14)  is  deleted  because 
the  requirement  for  electronic  data 
exchange  with  the  title  IV-F  program 
(Job  Opportunities  and  Basic  Skills 
Training  Program)  is  no  longer  operative 
since  under  PRVVORA  States  had  to 
eliminate  their  IV-F  programs  by  July  1, 
1997.  Paragraphs  (b)(15)  and  (16)  are 
redesignated  as  paragraphs  (b)(14)  and 
(15). 

A  new  §  307.11,  "Functional 
requirements  for  computerized  support 
enforcement  systems  in  operation  by 
October  1,  2000."  is  added  and 
reiterates  the  statutory  requirements  in 
sections  454(16)  and  454A  of  the  Act,  as 
discussed  below. 

The  introductory  language  of  §  307.11 
specifies  that  each  State's  computerized 
support  enforcement  system  established 
and  operated  under  the  title  IV-D  State 
plan  at  §  302.85(a)(2)  must  meet  the 
requirements  in  this  regulation.  Under 
paragraph  (a),  the  CSES  in  operation  by 
October  1.  2000  must  be  planned, 
designed,  developed,  installed  or 
enhanced  and  operated  in  accordance 
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with  an  initial  and  annually  updated 
APD  approved  under  §  307.15  of  the 
regulations.  As  explained  in  the 
proposed  rule,  if  a  State  elects  to 
enhance  its  existing  CSES  to  meet 
PRWORA  requirements,  it  has  the 
option  of  submitting  either  a  separate 
APD  or  combining  the  Family  Support 
Act  and  PRWORA  requirements  in  one 
APD  update.  If  a  State  elects  to  develop 
a  new  CSES,  a  separate  implementation 
APD  must  be  submitted. 

Under  paragraph  (b),  the  CSES  must 
control,  account  for,  and  monitor  all  the 
factors  in  the  support  collection  and 
paternity  determination  process  under 
the  State  plan  which,  at  a  minimum, 
include  the  factors  in  the  regulation. 
Under  paragraph  {b)(l),  the  system  must 
control,  account  for,  and  monitor  the 
activities  in  §  307.10(b)  of  the 
regulations  which  a  CSES  in  operation 
by  October  1,  1997,  must  meet,  except 
those  activities  in  paragraphs  (b)(3),  (8), 
and  (11)  of  §  307.10.  These  reporting, 
financial  accountability,  and  security 
activities  are  replaced  by  similar  or 
expanded  provisions  discussed  later  in 
this  preamble  that  reflect  statutory 
changes  from  PRWORA. 

Paragraph  (b)(2)  describes  the  tasks 
that  the  computerized  support 
enforcement  system  must  have  the 
capacity  to  perform  with  the  frequency 
and  in  the  manner  required  under  or  by 
the  regulations  that  implement  title  IV- 
D  of  the  Act.  Paragraph  (b)(2)(i)  requires 
the  CSES  to  perform  the  functions 
discussed  below  and  any  other 
functions  the  Secretary  of  HHS  may 
specify  related  to  the  management  of  the 
State  IV-D  program. 

Under  paragraph  (b)(2)(i)(A),  the 
system  must  control  and  account  for  the 
use  of  Federal,  State,  and  local  funds  in 
carrying  out  the  State's  IV-D  program 
either  directly  or  through  an  interface 
with  State  financial  management  and 
expenditure  information  systems.  States 
can  meet  the  financial  accountability 
requirements  through  an  interface.  This 
provision  is  intended  to  provide  States 
flexibility  to  continue  existing  practices 
which  may  be  in  place  including  the  use 
of  an  auxiliary  system.  We  have  added 
reference  to  the  use  of  auxiliary  systems 
in  the  regulatory  language. 

Paragraph  fb)(2)(i)(B)  requires  that  the 
system  maintain  the  data  necessary  to 
meet  Federal  reporting  requirements  for 
the  IV-D  program  on  a  timely  basis  as 
prescribed  by  the  Office  of  Child 
Support  Enforcement.  This  requirement 
is  similar  to  the  functional  requirements 
at  §  307.10(b)(3)  that  a  system  must  meet 
by  October  1,  1997. 

Paragraph  (b)(2)(ii)(A)  requires  the 
CSES  to  enable  the  Secretary  of  HHS  to 
determine  State  incentive  payments  and 


penalty  adjustments  required  by 
sections  452(g)  and  458  of  the  Act 
through  the  use  of  automated  processes 
to:  (1)  Maintain  the  necessary  data  for 
paternity  establishment  and  child 
support  enforcement  activities  in  the 
State;  and,  (2)  calculate  the  paternity 
establishment  percentage  for  the  State 
for  each  fiscal  year.  Under  this 
requirement,  the  system  must  maintain 
the  necessary  data  and  calculate  for 
each  fiscal  year  the  State's  paternity 
establishment  percentage  under  section 
452(g)  of  the  Act.  The  system  must  also 
maintain  the  data  necessary  to 
determine  State  incentive  payments 
under  section  458  of  the  Act.  In 
addition,  under  paragraph  (b)(1),  the 
State  will  continue  to  be  required  to 
compute  and  distribute  incentive 
payments  to  political  subdivisions  in 
accordance  with  §  307.10(b)(6)  of  the 
regulations. 

Paragraph  (b)(2)(ii)(B)  requires  the 
system  to  enable  the  Secretary  to 
determine  State  incentive  payments  and 
penalty  adjustments  required  by 
sections  452(g)  and  458  of  the  Act  by 
having  in  place  system  controls  to 
ensure;  (1)  The  completeness,  and 
reliability  of,  and  ready  access  to,  the 
data  on  State  performance  for  paternity 
establishment  and  child  support 
enforcement  activities  in  the  State;  and. 
(2)  the  accuracy  of  the  paternity 
establishment  percentage  for  the  State 
for  each  fiscal  year.  Under  this 
provision,  the  system  controls  apply  to 
data  related  to  the  calculation  of  the 
State's  paternity  establishment 
percentage,  and  the  calculation  of 
incentive  payments.  Data  regarding  the 
paternity  establishment  percentage  and 
incentive  payments  is  reported  to  the 
Federal  government  in  accordance  with 
instructions  issued  by  OCSE. 

Paragraph  (b){2)(iii)  requires  the 
system  to  have  controls  (e.g.,  passwords 
or  blocking  of  fields)  to  ensure  strict 
adherence  to  the  systems  security 
policies  described  in  §  307.13(a)  of  the 
regulations.  Under  §307. 13(a),  the  State 
IV-D  agency  must  have  written  policies 
concerning  access  to  data  by  IV-D 
agency  personnel  and  sharing  of  data 
with  other  persons. 

Under  paragraph  (b)(3),  the  system 
must  control,  account  for,  and  monitor 
the  activities  in  the  Act  added  by 
PRWORA  not  otherwise  addressed  in 
this  part.  Paragraph  (c)  requires  that  the 
system,  to  the  extent  feasible,  assist  and 
facilitate  the  collection  and 
disbursement  of  support  payments 
through  the  State  disbursement  unit 
operated  under  section  454B  of  the  Act. 
Under  paragraph  (c)(1).  the  system  must 
transmit  orders  and  notices  to 
employers  and  other  debtors  for  the 


withholding  of  income:  (1)  Within  2 
business  days  after  the  receipt  of  notice 
of  income,  and  the  income  source 
subject  to  withholding  from  the  court, 
another  State,  an  employer,  the  Federal 
Parent  Locator  Service,  or  another 
source  recognized  by  the  State,  and  (2) 
using  uniform  formats  prescribed  by  the 
Secretan,. 

Paragraph  {c)(2)  requires  the  system  to 
monitor  accounts,  on  an  ongoing  basis, 
to  identify  promptly  failures  to  make 
support  payments  in  a  timely  manner. 
Paragraph  (c)(3)  requires  the  system  to 
automatically  use  enforcement 
procedures,  including  enforcement 
procedures  under  section  466(c)  of  the 
Act,  if  support  payments  are  not  made 
in  a  timely  manner.  These  procedures 
include  Federal  and  State  income  tax 
refimd  offset,  intercepting 
unemployment  compensation  insurance 
benefits,  intercepting  or  seizing  other 
benefits  through  State  or  local 
governments,  intercepting  or  seizing 
judgments,  settlements,  or  lotter\- 
winnings,  attaching  and  seizing  assets  of 
the  obligor  held  in  financial  institutions, 
attaching  public  and  private  retirement 
funds,  and  imposing  liens  in  accordance 
with  section  466(a)(4)  of  the  Act. 

Paragraph  (d)  requires  that,  to  the 
maximum  extent  feasible,  the  system  be 
used  to  implement  the  expedited 
administrative  procedures  required  by 
section  466(c)  of  the  Act.  These 
procedures  include:  ordering  genetic 
testing  for  the  purpose  of  establishing 
paternity  under  section  466(a)(5)  of  the 
Act:  issuing  a  subpoena  of  financial  or 
other  information  to  establish,  modify, 
or  enforce  a  support  order;  requesting 
information  from  an  employer  regarding 
employment,  compensation,  and 
benefits  of  an  employee  or  contractor; 
accessing  records  maintained  in 
automated  data  bases  such  as  records 
maintained  by  other  State  and  local 
government  agencies  described  in 
section  466(c)(1)(D)  of  the  Act  and 
certain  records  maintained  by  private 
entities  regarding  custodial  and  non- 
custodial parents  described  in  section 
466(c)(1)(D)  of  the  Act;  increasing  the 
amount  of  monthly  support  payments  to 
include  an  amount  for  support  arrears; 
and,  changing  the  payee  to  the 
appropriate  government  entity  when 
support  has  been  assigned  to  the  State, 
or  required  to  be  paid  through  the  State 
disbursement  unit. 

Paragraph  (e)  requires  the  State  to 
establish  a  State  case  registry  (SCR) 
which  must  be  a  component  of  the 
computerized  child  support 
enforcement  system.  This  registry  is 
essentially  a  directory  of  electronic  case 
records  or  files.  Paragraph  (e)(1) 
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contains  definitions  of  terms  used  in 
this  section. 

Paragraph  (e)(2)  describes  the  records 
which  the  registry  must  contain.  Under 
paragraph  (e)(2)(i).  the  registry  must 
contain  a  record  of  every  case  receiving 
child  support  enforcement  services 
under  an  approved  State  plan.  Under 
paragraph  (e)(2)(ii).  the  registry  must 
contain  a  record  of  every  support  order 
established  or  modified  in  the  State  on 
or  after  October  1.  1998. 

Under  paragraph  (e)(3)  each  record 
must  include  standardized  data 
elements  for  each  participant.  These 
data  elements  include  the  name(s), 
social  security  number(s),  date  of  birth, 
case  identification  number(s)  and  other 
uniform  identification  numbers,  data 
elements  required  under  paragraph  (f)(1) 
of  this  section  for  the  operation  of  the 
Federal  case  registry  (FCR).  issuing  State 
of  an  order,  and  any  other  data  elements 
required  by  the  Secretary.  In  response  to 
comments  on  the  proposed  rule,  we 
added  "the  issuing  State  of  the  order," 
We  made  this  change  because  as 
commenters  correctly  pointed  out. 
information  on  the  issuing  State  of  the 
order  is  essential  in  processing 
interstate  cases. 

Under  paragraph  (e)(4).  each  record 
must  include  payment  data  for  every 
case  receiving  services  under  the  IV-D 
State  plan  that  has  a  support  order  in 
effect.  Under  this  provision,  the 
payment  data  must  include  the 
following  information:  (1)  Monthly  (or 
other  frequency)  support  owed  under 
the  order,  (2)  other  amounts  due  or 
overdue  under  the  order  including 
arrearages,  interest  or  late  payment 
penalties  and  fees.  (3)  any  amount 
described  in  paragraph  (e)(4)  (i)  and  (ii) 
of  this  section  that  has  been  collected. 
(4)  the  distribution  of  such  collected 
amounts,  (5)  the  birth  date  and, 
beginning  no  later  than  October  1,  1999. 
the  name  and  social  security  number  of 
any  child  for  whom  the  order  requires 
the  provision  of  support,  and  (6)  the 
amount  of  any  lien  imposed  under  the 
order  in  accordance  with  section 
466(a)(4)  of  the  Act, 

Under  paragraph  (e)(5),  the  State 
using  the  CSES  must  establish  and 
update,  maintain,  and  regularly  monitor 
case  records  in  the  State  case  registry  for 
cases  receiving  services  under  the  State 
plan.  In  the  proposed  rule,  we  invited 
public  comment  as  to  whether 
timeframes  or  other  standards  should  be 
set  for  the  monitoring  and  updating  of 
records  and  if  so  what  timeframes  and 
standards  would  be  applied.  As  noted  in 
the  response  to  comments  found  later  in 
this  preamble,  while  many  commenters 
responded  to  this  request,  the  responses 
varied  widely.  Therefore,  we  are  not 


adding  timeframes  to  this  section  of  the 
regulation. 

To  ensure  that  information  on  an 
established  IV-D  case  is  up  to  date,  the 
State  must  regularly  update  the  record 
to  make  changes  to  the  status  of  a  ca.se, 
the  status  of  and  information  about  the 
participants  of  a  case,  and  the  other  data 
contained  in  the  case  record.  This 
includes:  (1)  Information  on 
administrative  and  judicial  orders 
related  to  paternity  and  support.  (2) 
information  obtained  from  comparison 
with  Federal.  State  or  local  sources  of 
information.  (3)  information  on  support 
collections  and  distributions,  and  (4) 
any  other  relevant  information.  In  the 
proposed  rule,  we  included  reference  to 
"administrative  actions  and 
proceedings"  under  item  (1)  above.  We 
have  deleted  this  language  in  response 
to  comments  on  the  proposed  rule 
pointing  out  that  the  information  in 
orders  is  most  useful  and  while  relevant 
to  the  Statewide  system,  other 
information  on  actions  and  proceedings 
would  not  be  meaningful  for  purposes 
of  the  case  registry. 

Under  the  paragraph  (e)(6).  the  State 
is  authorized  to  meet  the  requirement  in 
paragraph  (e)(2)(ii)  of  this  section  which 
requires  the  State  case  registry  to  have 
a  record  of  every  support  order 
established  or  modified  in  the  State  on 
or  after  October  1.  1998.  by  linking  local 
case  registries  of  support  orders  through 
an  automated  information  network. 
However,  linked  local  case  registries 
established  in  the  State's  computerized 
support  enforcement  system  must  meet 
all  other  requirements  in  paragraph  (e) 
of  this  section. 

Under  paragraph  (f).  the  State  must 
use  the  computerized  support 
enforcement  system  to  extract 
information  at  such  times  and  in  such 
standardized  format  or  formats,  as 
required  by  the  Secretary,  for  the 
purposes  of  sharing  and  comparing 
information  and  receiving  information 
from  other  data  bases  and  information 
comparison  services  to  obtain  or 
provide  information  necessary  to  enable 
the  State,  other  States,  the  Office  of 
Child  Support  Enforcement  or  other 
Federal  agencies  to  carry  out  the 
requirements  of  the  Child  Support 
Enforcement  program.  The  use  and 
disclosure  of  certain  data  is  subject  to 
the  requirements  of  section  6103  of  the 
Internal  Revenue  Code  and  the  system 
must  meet  the  security  and  safeguarding 
requirements  for  such  data  specified  by 
the  Internal  Revenue  Service.  The 
system  must  also  comply  with 
safeguarding  and  disclosure 
requirements  specified  in  the  Act, 
Under  paragraph  (f)(1),  effective 
October  1,  1998.  the  State  must  furnish 


information  in  the  State  case  registry  to 
the  Federal  case  registry.  To  ensure  the 
effective  implementation  of  the  Federal 
case  registry,  required  data  elements  on 
IV-D  cases  must  be  reported  by  October 
1.  1998.  to  be  followed  by  initial  non- 
IV-D  submissions  on  or  before  January 
1.  1999,  States  must  furnish  information 
to  the  Federal  case  registry,  including 
updates  as  necessary,  and  notices  of 
expiration  of  support  orders,  except  that 
States  have  until  October  1.  1999.  to 
furnish  certain  child  data.  In  the 
proposed  rule,  we  invited  public 
comment  as  to  whether  timeframes  for 
the  submission  of  data  on  new  cases  or 
orders  and  for  the  submission  of 
updated  information  should  be 
specified.  While  we  clarified  the  above 
dates,  with  two  exceptions  we  have  not 
added  additional  timeframes  because 
there  was  no  indication  that  this  would 
be  helpful.  With  respect  to  the 
exceptions  noted,  commenters  noted 
that  it  was  especially  important  that  the 
Family  Violence  indicator  and  the 
Federal  case  registry  information  be  up- 
to-date  and  therefore,  we  have  added  a 
requirement  that  the  Family  Violence 
indicator  and  the  Federal  case  registry 
information  be  updated  within  five 
business  days  of  receipt  by  the  IV-D 
agency  of  new  or  changed  information, 
including  information  which  would 
necessitate  adding  or  removing  a  Family 
Violence  indicator. 

Sections  453(h)(2)  and  (3)  of  the  Act 
requires  the  inclusion  of  child  data  in 
the  Federal  case  registry  and  provide  the 
Secretary  of  the  Treasury  with  access  to 
Federal  case  registry  data  for  the 
purpose  of  administering  those  sections 
of  the  Internal  Revenue  Code  of  1986 
which  grant  tax  benefits  based  on  the 
support  or  residence  of  children,  such 
as  the  Earned  Income  Tax  Program. 

Under  this  rule.  States  must  provide 
to  the  Federal  case  registry  the  following 
data  elements  on  participants:  (1)  State 
Federal  Information  Processing 
Standard  (FIPS)  and  optionally,  county 
code;  (2)  State  case  identification 
number;  (3)  State  member  identification 
number;  (4)  case  type  (IV-D,  non-IV-D); 
(5)  social  security  number  and  any 
necessary  alternative  social  security 
numbers;  (6)  name,  including  first, 
middle,  last  name  and  any  necessary 
alternative  names;  (7)  sex  (optional);  (8) 
date  of  birth;  (9)  participant  type 
(custodial  party,  non-custodial  parent, 
putative  father,  child);  (10)  family 
violence  indicator  (domestic  violence  or 
child  abuse);  (11)  indication  of  an  order; 
(12)  locate  request  type  (optional);  (13) 
locate  source  (optional),  and  (14)  any 
other  information  as  the  Secretary  may 
require. 
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With  respect  to  domestic  violence 
information  identified  in  item  10  above 
and  addressed  under  paragraph  (fl(l)(x) 
of  this  rule,  section  453(b)(2)  of  the  Act 
states  that  no  information  in  the  Federal 
Parent  Locator  Service  shall  be 
disclosed  to  any  person  if  the  State  has 
notified  the  Secretary  that  the  State  has 
reasonable  evidence  of  domestic 
violence  or  child  abuse  and  the 
disclosure  of  such  information  could  be 
harmful  to  the  custodial  parent  or  the 
child  of  such  parent.  OCSE  will  not 
disclose  any  information  on  a 
participant  in  a  FV-D  case  or  non-IV-D 
support  order  to  any  person  unless 
otherwise  specified  ih  section  453(b)(2), 
if  the  State  has  included  a  "family 
violence"  indicator  on  Buch  participant. 

Section  453(b)(2)  of  the  Act  provides 
that  a  court  may  have  access  to 
information  in  a  case  when  a  participant 
in  the  case  has  been  identified  with  a 
Family  Violence  indicator.  This  section 
provides  that  disclosure  to  a  court  or 
agent  of  the  court,  may  occur  if.  upon 
receipt  of  the  information,  the  court  or 
agent  of  the  court  determines  whether 
disclosure  beyond  thj  court  could  be 
harmful  to  the  parent  or  the  child  and, 
if  the  court  makes  such  a  determination, 
the  court  or  its  agent  shall  not  make 
such  disclosiu-e. 

Accordingly,  under  paragraph  (f)(2), 
the  CSES  must  request  and  exchange 
information  with  the  Federal  parent 
locator  service  for  the  purposes 
specified  in  section  453  of  the  Act.  As 
stipulated  in  the  statute,  the  Secretary 
will  not  disclose  information  received 
under  section  453  of  the  Act  when  to  do 
so  would  contravene  the  national  policy 
or  security  interests  of  the  United  States 
or  the  confidentiality  of  census  data  or, 
as  indicated  above,  if  the  Secretary  has 
received  notice  of  reasonable  evidence 
of  domestic  violence  or  child  abuse  and 
the  disclosure  of  such  information  could 
be  harmful  to  the  custodial  parent  or  the 
child  of  such  parent. 

Under  paragraph  (f)(3),  the  CSES  must 
exchange  information  with  State 
agencies,  both  within  and  outside  of  the 
State,  administering  programs  under 
title  rV-A  and  title  XIX  of  the  Act,  as 
necessary  to  perform  State  agency 
responsibilities  under  title  FV-A,  title 
rV-D  and  title  XIX. 

Under  the  paragraph  (f)(4),  the  CSES 
must  exchange  information  with  other 
agencies  of  the  State,  and  agencies  of 
other  States,  and  interstate  information 
networks,  as  necessary  and  appropriate, 
to  assist  the  State  and  other  States  in 
carrying  out  the  Child  Support 
Enforcement  program. 


Security  and  Confidentiality  for 
Computerized  Support  Enforcement 
Systems 

With  the  mandates  of  the  Family 
Support  Act  of  1988,  and  most  recently 
of  PRWORA,  State  public  assistance 
agencies  have  been  given  additional 
tools  to  locate  individuals  involved  in 
child  support  cases  and  visitation  and 
custody  orders  and  their  assets. 

With  the  use  of  these  automated  data 
processing  (ADP)  systems,  and  the  data 
they  maintain  and  manipulate,  come 
concerns  about  the  security  and  privacy 
of  the  information  resident  in  these 
systems.  In  order  to  protect  this 
information,  our  regulations  require  that 
States  must  have  policies  and 
procedures  in  place  to  ensure  the 
integrity  and  validity  of  their  automated 
data  processing  systems. 

This  rule  reiterates  statutory 
requirements  in  section  454A(d)  of  the 
Acttaddressing  security  and  privacy 
issues  by  adding  new  regulations  at  45 
CFR  307.13.  "Security  and 
confidentiality  for  computerized 
support  enforcement  systems  in 
operation  after  October  1.  1997." 

Paragraph  (a)  requires  the  State  IV-D 
agency  to  have  safeguards  on  the 
integrity,  accuracy,  completeness  of. 
access  to,  and  use  of  data  in  the  CSES, 
including  written  policies  concerning 
access  to  data  by  IV-D  agency  persormel 
and  sharing  of  data  with  other  persons. 
Under  paragraph  (a)(1),  these  policies 
must  address  access  to  and  use  of  data 
to  the  extent  necessary  to  carry  out  the 
rV-D  program.  This  includes  the  access 
to  and  use  of  data  by  any  individual 
involved  in  the  IV-D  program, 
including  personnel  providing  IV-D 
services  under  a  cooperative  or 
purchase-of-service  agreement  or  other 
arrangement. 

Under  paragraph  (a)(2),  these  policies 
must  specify  the  data  that  may  be  used 
for  particular  IV-D  program  purposes 
and  the  personnel  permitted  access  to 
such  data.  This  provision  applies  to  all 
personnel  who  have  access  to  data  on 
the  CSES. 

In  response  to  a  comment,  we  have 
revised  the  language  in  the  proposed 
rule  under  paragraph  (a)(3)  to  cover  the 
disclosure  of  information  to  State 
agencies  administering  progreuns  under 
titles  rV-A  and  XIX  of  the  Act.  Pursuant 
to  section  454A(f)(3)  of  the  Act,  State 
rV-D  agencies  are  required  to  exchange 
information  with  State  IV-A  and  XIX 
agencies  as  necessary  to  carry  out  the 
title  IV-A,  and  XIX  programs.  As 
drafted  in  the  NPRM.  this  provision  did 
not  clearly  identify  the  specific 
disclosures  of  information  that  were 


authorized  and  therefore,  was 
confusing. 

Paragraph  fb)  requires  the  State  IV-D 
agency  to  monitor  routine  access  and 
use  of  the  computerized  support 
enforcement  system  through  methods 
such  as  audit  trails  and  feedback 
mechanisms  to  guard  against  and 
identify  unauthorized  access  or  use. 
States  have  flexibility  in  meeting  this 
requirement,  so  long  as  the  IV-D  agency 
monitors  routine  access  and  use  of  the 
system. 

Paragraph  (c)  requires  the  State  IV-D 
agency  to  have  procedures  to  ensure 
that  ail  personnel,  including  State  and 
local  staff  and  contractors,  who  may 
have  access  to  or  be  required  to  use 
confidential  program  data  in  the  CSES 
are:  (1)  Informed  of  applicable 
requirements  and  penalties,  including 
those  in  section  6103  of  the  Internal 
Revenue  Service  Code,  and  (2) 
adequately  trained  in  security 
procedures.  Under  this  requirement, 
State  procedures  must  address  Federal 
and  State  safeguarding  requirements 
and  the  security  and  safeguarding 
requirements  for  data  obtained  from  the 
Internal  Revenue  Service. 

Finally,  paragraph  (d)  requires  the  IV- 
D  agency  to  have  administrative 
penalties,  including  dismissal  from 
employment,  for  unauthorized  access  to, 
disclosure  or  use  of  confidential 
information.  In  the  proposed  rule  we 
solicited  comments  on  all  areas  of 
computer  systems  security  and  data 
privacy  relative  to  these  regulations.  We 
received  relatively  little  input  on  this 
section  of  the  proposed  rules.  One 
commenter  asked  that  timeframes  be 
added  so  that  nothing  would  be  left  to 
State  discretion,  another  indicated  that 
the  level  of  rulemaking  was  adequate 
and  a  couple  of  others  asked  that  we 
limit  rulemaking  to  the  statute.  Given 
this  array  of  positions,  and  the  fact  that 
we  heard  no  strong  reaction  to  this 
section  we  are  not  making  changes  to 
the  language  in  the  proposed  rule. 

Approval  of  Advance  Planning 
Documents 

The  regulations  at  45  CFR  307.15 
speak  to  certain  APD  requirements 
specific  to  CSE  automated  system 
development.  These  rules  make 
conforming  amendments  to  address  the 
changes  made  by  PRWORA  and  to 
codify  certain  existing  requirements  and 
authorities  related  to  APD  and  APDU 
oversight.  We  revised  45  CFR  307.15. 
"Approval  of  advance  planning 
documents  for  computerized  support 
enforcement  systems,"  to  reflect  new 
functional  requirements  the  State  must 
meet  by  October  1.  2000. 
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Prior  to  this  final  rule,  paragraph 
(b)(2)  required  that  the  APD  specify  how 
the  objectives  of  the  system  will  be 
carried  out  throughout  the  State, 
including  a  projection  of  how  the 
proposed  single  State  system  will  meet 
the  fimctional  requirements  and 
encompass  all  political  subdivisions  of 
the  State  by  October  1,  1997.  This 
paragraph  is  revised  to  require  that  the 
APD  specify  how  the  objectives  of  a 
CSES  that  meets  the  functional 
requirements  in  §307.10  of  the 
regulations,  or  the  functional 
requirements  in  §307.11  of  the 
regulations,  will  be  Ccuried  out 
throughout  the  State  including  a 
projection  of  how  the  proposed  system 
will  meet  the  functional  requirements 
and  encompass  all  political 
subdivisions  of  the  State  by  October  1, 
1997,  or  also  meet  the  additional 
functional  requirements  and  encompass 
all  political  subdivisions  of  the  State  by 
October  1,2000. 

States  may  submit  a  sepeuate  APD  for 
each  group  of  functional  requirements. 
The  State  may  also  update  its  current 
APD  for  the  development  and 
implementation  of  a  system  to  meet  the 
October  1. 1997,  requirements  in  order 
to  address  the  functional  requirements 
that  must  be  met  by  October  1,  2000.  We 
also  replaced  the  citation  "Sec.  307.10" 
with  the  citations  "Sees.  307.10,  or 
307.11"  where  it  appears  in  paragraphs 
(a),  (b).  and  (c). 

A  number  of  States  experienced 
difficulty  in  developing  systems  that 
complied  with  Family  Support  Act 
requirements  and.  as  a  consequence, 
flailed  to  meet  the  October  1,  1997, 
deadline  for  having  such  systems  in 
place.  In  response,  we  have  made 
several  changes  in  these  regulations  to 
strengthen  the  oversight  and 
management  of  CSE  systems 
development  projects. 

First,  we  will  aggressively  monitor 
State  CSE  development  efforts  and  as 
stated  in  the  proposed  rule  we  intend  to 
conduct  on-site  technical  assistance 
visits  and  reviews  in  all  States  this  year, 
as  we  did  last  year.  States  whose  system 
development  efforts  are  lagging  will 
receive  multiple  visits.  We  are  in  the 
process  of  procuring  the  services  of  one 
or  more  contractors  to  augment  our 
ability  to  monitor  States  progress  and 
provide  project  assistance. 

In  addition,  we  will  more  closely 
review  State  APD  and  APDU 
submissions.  One  area  of  focus  will  be 
on  the  resources  available  to:  (1) 
Monitor  the  progress  of  systems 
development  efforts,  (2)  assess 
deliverables,  and  (3)  take  corrective 
action  if  the  project  goes  astray.  We  will 
not  approve  a  State's  APD  unless  we  are 


convinced  that  adequate  resources  and 
a  well  conceived  project  management 
approach  are  available  for  these 
purposes,  as  well  as  for  the  systems 
design  and  implementation  processes. 

Most  States  already  retain  Quality 
Assurance  assistance,  using  either 
contractors  or  State  staff.  We  will  not 
approve  a  State's  APD  unless  it 
evidences  adequate  quality  assurance 
services.  States  with  a  history  of 
troubled  systems  development  efforts 
will  have  to  rigorously  demonstrate  that 
such  resources  are  available  to  the 
project  and  are  integrated  into  the 
project's  management.  All  reports 
prepared  by  a  State's  quality  assurance 
provider  must  be  submitted  directly  to 
OCSE  at  the  same  time  they  are 
submitted  to  the  State's  project 
management. 

This  rule  provides  for  more 
systematic  determinations  and 
monitoring  of  key  milestones  in  States' 
CSE  systems  development  efforts,  and 
more  closely  ties  project  funding  to 
those  milestones.  Systems  should  be 
implemented  in  phased,  successive 
modules  as  narrow  in  scope  and  brief  in 
duration  as  practicable,  each  of  which 
serves  a  specific  part  of  the  overall  child 
support  mission  and  delivers  a 
measurable  benefit  independent  of 
future  modules.  Specifically,  we  added 
language  to  §307. 15(b)(9)  to  clarify  that 
the  APD  must  contain  an  estimated 
schedule  of  life-cycle  milestones  and 
project  deliverables  (modules)  related  to 
the  description  of  estimated 
expenditures  by  category.  The 
regulation  includes  a  list  of  milestones 
which  must  be  addressed  as  provided  in 
the  September  1996  "DHHS  State 
Systems  Guide". 

(OCSE  will  issue  an  addendum  to  the 
Guide  to  provide  more  information  on 
milestones.)  These  life  cycle  milestones 
should  include,  where  applicable: 
Developing  the  general  and/or  detailed 
system  designs;  preparing  solicitations 
and  awarding  contracts  for  contractor 
support  services,  hardware  and 
software;  developing  a  conversion  plan, 
test  management  plan,  installation  plan, 
facilities  management  plan,  training 
plan,  users'  manuals,  and  security  and 
contingency  plans;  converting  and 
testing  data;  developing,  modifying  or 
converting  software;  testing  software; 
training  staff;  and,  installing,  testing  and 
accepting  systems.  Specifically,  we  are 
requiring  that  the  APD  must  include 
milestones  relative  to  the  size, 
complexity  and  cost  of  the  project  and 
at  a  minimum  address:  Requirements 
analysis,  program  design,  procurement 
and  project  management. 

We  will  treat  seriously  States'  failure 
to  meet  critical  milestones  and 


deliverables  or  to  report  promptly  and 
fully  on  their  progress  toward  meeting 
those  milestones.  We  will  approach 
these  problems  in  several  ways.  States 
shall  reduce  risk  by:  Using,  when 
possible,  fully-tested  pilots,  simulations 
or  prototypes  that  accurately  model  the 
full-scale  system;  establish  clear 
measures  and  accountability  for  project 
progress;  and,  securing  substantial 
worker  involvement  and  user  buy-in 
throughout  the  project. 

With  respect  to  funding,  we  will 
generally  provide  funding  under  an 
approved  APD  only  for  the  most 
immediate  milestones;  funding  related 
to  achievement  of  later  milestones  will 
be  contingent  upon  the  successful 
completion  of  antecedent  milestones. 
For  States  with  proven  track  records  in 
CSE  systems  development,  we  will 
continue  our  practice  of  providing 
funding  approval  on  an  annual  basis. 
Since  current  regulations  provide 
sufficient  authority  to  limit  funding  in 
this  way,  we  are  not  proposing  any 
additional  regulatory  changes  but  rather 
reaffirming  in  this  preamble 
management  practices  which  we  will 
follow  under  existing  authority. 

In  addition,  in  §  307.15(b)(10)  we 
have  expanded  the  requirements  for  an 
implementation  plan  and  backup 
procedures  to  require  certain  States  to 
obtain  independent  validation  and 
verification  services  (IV&V).  These 
States  include  those:  (1)  That  do  not 
have  in  place  a  statewide  automated 
child  support  enforcement  system  that 
meets  the  requirements  of  the  FSA  of 
1988;  (2)  which  fail  to  meet  a  critical 
milestone,  as  identified  in  their  APDs; 
(3)  which  fail  to  timely  and  completely 
submit  APD  updates;  (4)  whose  APD 
indicates  the  need  for  a  total  system 
redesign;  (5)  developing  systems  under 
waivers  pursuant  to  section  452(d)(3)  of 
the  Social  Security  Act;  or,  (6)  whose 
system  development  efforts  we 
determine  are  at  risk  of  failure, 
significant  delay,  or  significant  cost 
overrun. 

With  respect  to  this  last  item,  we 
would  point  out  that  Year.2000  systems 
compliance  is  critical  to  State  child 
support  enforcement  program 
automation  efforts.  Accordingly,  the 
requirement  above  would  apply  to 
States  which  are  not  Year  2000 
compliant  and  which  do  not  have  an 
existing  assessment  and  monitoring 
mechanism  in  place.  We  would 
consider  any  such  State  at  serious  risk 
of  systems  failure. 

Also  with  respect  to  this  last  item, 
OCSE  will  carefully  review  States' 
system  development  efforts,  using 
States'  APD  and  APDU  submissions, 
other  documentation,  on-site  reviews 
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and  monitoring,  etc.,  relating  to  States' 
efforts  to  meet  PRWORA  requirements. 
Based  on  this  review,  OCSE  will 
determine  the  type  and  scope  of 
Independent  Validation  and  Verification 
(IV&V)  services  that  a  State  must  utilize 
and  will  so  require  such  IV&V  services 
as  a  condition  of  its  approval  of  the 
State's  APD  and  associated  funding  or 
contract-related  documents.  As 
indicated  in  the  proposed  rule,  OCSE 
has  obtained  the  services  of  a  contractor 
to  assist  in  making  this  determination. 

Independent  validation  and 
verification  efforts  must  be  conducted 
by  an  entity  that  is  independent  from 
the  State.  We  would  only  provide  very 
limited  exceptions  to  this  requirement 
based  on  a  State's  request.  For  example, 
we  would  consider  an  exception  in  a 
situation  where  a  State  has  an  existing 
IV&V  provider  in  place  which  is 
independent  of  the  child  support  agency 
(or  other  entity  responsible  for  systems 
development),  which  meets  all  criteria 
set  forth  in  these  rules  and  where  the 
State's  systems  development  efforts  are 
on  track  as  a  result. 

The  independent  validation  and 
verification  provider  must: 

•  Develop  a  project  work  plan.  The 
plan  must  be  provided  directly  to  OCSE 
at  the  same  time  it  is  given  to  the  State. 

•  Review  and  make  recommendations 
on  both  the  management  of  the  project, 
both  State  and  vendor,  and  the  technical 
aspects  of  the  project.  The  results  of  this 
analysis  must  be  provided  directly  to 
OCSE  at  the  same  time  they  are  given 

to  the  State. 

•  Consult  with  all  stakeholders  and 
assess  user  involvement  and  buy-in 
regarding  system  functionality  and  the 
system's  ability  to  meet  program  needs. 

•  Conduct  an  analysis  of  past  project 
performance  (schedule,  budget) 
sufficient  to  identify  and  make 
recommendations  for  improvement. 

•  Provide  a  risk  management 
assessment  and  capacity  planning 
services. 

•  Develop  performance  metrics  which 
allow  tracking  of  project  completion 
against  milestones  set  by  the  State. 

The  RFP  and  contract  for  selecting  the 
IV&V  provider  must  be  submitted  to 
OCSE  for  prior  approval  and  must 
include  the  experience  and  skills  of  the 
key  personnel  proposed  for  the  IV&V 
analysis.  In  addition,  the  contract  must 
specify  by  name  the  key  personnel  who 
actually  will  work  on  the  project. 

ACF  recognizes  that  many  States 
already  have  obtained  IV&V  services 
and  as  indicated  in  the  proposed  rule. 
OCSE  will  review  those  arrangements  to 
determine  if  they  meet  the  criteria 
specified  above. 


The  requirement  that  a  State  obtain  an 
IV&V  provider  if  it  significantly  misses 
one  or  more  milestones  in  their  APD  is 
intended  to  assist  the  State  in  obtaining 
an  independent  assessment  of  their 
system  development  project.  The  IV&V 
provider  will  make  an  independent 
assessment  and  recommendations  for 
addressing  the  systemic  problems  that 
resulted  in  the  missed  milestones  before 
the  situation  reaches  the  point  where 
suspension  of  the  State's  APD  and 
associated  Federal  funding  approval  is 
necessary.  Any  reports  prepared  by  an 
IV&V  provider  must  be  submitted  to 
OCSE  at  the  same  time  they  are 
submitted  to  the  State's  project  manager. 
The  responsibility,  authority  and 
accountability  for  successful  completion 
of  systems'  projects  rests  with  the 
designated  single  and  separate  State 
child  support  agency.  OCSE  also  has  a 
need  to  receive  these  independent 
validation  and  verification  reports  in  a 
timely  manner  to  fulfill  their  program 
stewardship  and  oversight 
responsibilities.  As  a  general  rule.  OCSE 
will  seek  State  reaction  before  acting 
upon  any  report  submitted  directly  to  us 
from  a  State-level  IV&V  contractor  to 
avoid  the  possibility  of  acting  upon* 
misconceptions  and  erroneous  data. 
In  addition,  if  a  State  fails  to  meet 
milestones  in  its  APD,  OCSE  may  fully 
or  partially  suspend  the  APD  and 
associated  funding.  OCSE  currently  has 
authority  under  45  CFR  307.40  to 
suspend  a  State's  APD  if  "the  system 
ceases  to  comply  substantially  with  the 
criteria,  requirements,  and  other 
provision  of  the  APD  *    *    '"This 
action  may  include  suspension  of  future 
systems  efforts  under  the  APD  until 
satisfactory'  corrective  action  is  taken.  In 
such  cases,  funding  for  current  efforts, 
i.e.,  those  not  affected  by  the 
suspension,  would  continue  to  be 
available,  although  OCSE  would  closely 
monitor  such  expenditures.  In  more 
serious  cases,  suspension  would  involve 
cessation  of  all  Federal  funds  for  the 
project  until  such  time  as  the  State 
completed  corrective  action.  In  response 
to  this  proposal,  several  commenters 
recommended  the  use  of  a  corrective 
action  plan  as  an  alternative  reaction  to 
a  missed  milestone.  Another  commenter 
raised  the  concern  that  a  link  between 
project  funding  and  a  missed  milestone 
will  further  delay  implementation.  We 
believe  the  existing  language  provides 
sufficient  fiexibility  to  address  these 
comments.  As  indicated  above,  funding 
would  cease  only  in  the  most  serious 
cases. 

As  indicated  in  the  Response  to 
Comments  section  of  this  preamble,  we 
received  a  number  of  comments  on  this 
requirement.  We  continue  to  believe 


that  IV&V  services  will  be  necessary  in 
some  instances  to  ensure  efficient  and 
timely  program  automation. 

However,  we  also  want  to  ensure  that 
such  assistance  does  not  undermine  or 
duplicate  State  efforts.  When  a  trigger 
under  these  rules  is  reached  pointing  to 
the  need  for  an  IV&V  provider.  OCSE 
will,  in  close  consultation  with  the 
States,  assess  the  type  and  scope  of 
IV&V  ser\'ices  a  State  must  utilize.  The 
assessment  will  include  whether  OCSE 
through  its  Federal  IV&V  contracts  can 
provide  the  independent  review  needed 
or  whether  the  State  will  need  to  obtain 
its  own  IV&V  services.  Given  OCSE's 
limited  resources  and  the  limited  size  of 
our  IV&V  contract,  the  independent 
reviews  provided  under  the  Federal 
IV&V  contract  are  expected  to  be  few  in 
number  and  for  smaller-scale,  not 
lengthy  IV&V  reviews. 

Review  and  Certification  of  Mandatory 
Automated  Systems 

We  revised  45  CFR  307,25.  "Review 
and  certification  of  computerized 
support  enforcement  systems."  by 
replacing  the  citation  "Sec.  307.10" 
with  the  citations  "Sees.  307.10.  or 
307.11"  in  the  introductory-  language  to 
reflect  other  changes  made  in  this 
document. 

FFP  Availability 

We  also  revised  §  307.30.  "Federal 
financial  participation  at  the  90  percent 
rate  for  computerized  support 
enforcement  systems",  to  reflect 
changes  made  to  section  455(a)(3)  of  the 
Act  by  section  344(b)(1)  of  PRWORA 
regarding  the  limited  extension  of  90 
percent  Federal  financial  participation. 

Paragraph  (a)  specifies  that  financial 
participation  is  available  at  the  90 
percent  rate  for  expenditures  made 
during  Federal  fiscal  years  1996  and 
1997  for  the  planning,  design, 
development,  installation  or 
enhancement  of  a  CSES  as  described  in 
§§  307.5  and  307.10.  but  limited  to  the 
amount  in  an  APD  or  APDU  submitted 
on  or  before  September  30,  1995.  and 
approved  by  OCSE. 

Paragraph  (b)  provides  that  Federal 
funding  at  the  90  percent  rate  is 
available  in  expenditures  for  the  rental 
or  purchase  of  hardware  and  proprietary 
operating/vendor  software  during  the 
planning,  design,  development, 
installation,  enhancement  or  operation 
of  a  CSES  described  in  §§  307.5  and 
307.10. 

Paragraph  (b)(1)  specifies  that  Federal 
funding  at  the  90  percent  rate  is 
available  until  September  30.  1997.  on 
a  limited  basis  in  accordance  with 
paragraph  (a)  of  this  section  for  such 
expenditures. 
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Similarly,  under  paragraph  (b)(2),  FFP 
is  available  at  the  90  percent  rate  until 
September  30,  1997.  for  expenditures 
for  the  rental  or  purchase  of  proprietary 
operating/vendor  software  necessary  for 
the  operation  of  hardware  during  the 
planning,  design,  development, 
installation  or  enhancement  of  a 
computerized  support  enforcement 
system  in  accordance  with  the 
limitations  in  paragraph  (a)  of  this 
section,  and  the  OCSE  guideline  entitled 
"Automated  Systems  for  Child  Support 
Enforcement:  A  Guide  for  States."  FFP 
at  the  90  percent  rate  remains 
unavailable  for  proprietary  applications 
software  developed  specifically  for  a 
CSES.  (See  OCSE-AT-96-10  dated 
December  23.  1996  regarding  the 
procedures  for  requesting  and  claiming 
90  percent  Federal  funding.) 

ACF  is  issuing  regulations 
simultaneously  to  implement  the 
provisions  in  section  455(a)(3)(B)  of  the 
Act,  regarding  the  availability  and 
allocation  of  Federal  funding  at  the  80 
percent  rate  for  Statewide  systems. 

With  respect  to  regular  funding,  we 
amended  45  CFR  307.35.  "Federal 
financial  participation  at  the  applicable 
matching  rate  for  computerized  support 
enforcement  systems",  by  replacing  the 
citation  "Sec.  307.10"  with  the  citations 
"Sees.  307.10,  or  307.11"  in  paragraph 
(a)  to  reflect  other  changes  made  in  this 
document. 

Suspension  of  APD  Approval 

Similar  to  the  above,  we  are  proposing 
to  amend  45  CFR  307.40,  "Suspension 
of  approval  of  advance  planning 
document  for  computerized  support 
enforcement  systems,"  to  make  a 
conforming  change  to  replace  the 
citation  "Sec.  307.10"  with  the  citations 
"Sees.  307.10.  or  307.11"  in  paragraph 
(a)  to  reflect  other  changes  made  in  this 
document. 

Response  to  Comments 

We  received  comments  from  a  total  of 
30  commenters  on  the  proposed  rule 
published  in  the  Federal  Register  March 
25.  1998  (63  FR  14462)  ft-om  State 
agencies  and  other  interested  parties. 
Specific  comments  and  our  response 
follows. 

General  Comments 

1.  Comment:  One  commenter 
expressed  concern  that  the  regulation 
simply  mirrored  the  statute  and  asked 
when  States  could  anticipate  further 
clarification. 

Response:  We  believe  the  statute 
provides  a  clear  and  adequate 
framework  within  which  to  regulate. 
However,  the  certification  guide 
provides  further  explanation  of  the 


statutory  and  regulatory  requirements 
for  States'  CSES  certification.  This  guide 
was  shared  with  all  States  on  April  8, 
1998,  via  OCSE  AT-98-13  and  was 
distributed  at  three  OCSE-sponsored 
systems  conferences  held  in  March. 
1998.  The  guide  may  also  be 
downloaded  from  OCSE's  Internet  site 
(ftp.7/ftp. acf.dhhs.gov/pub/oss/cse/ 
csecert.exe). 

2.  Comment:  The  FSA  1988 
requirements  called  for  a  description  in 
the  APD  of  a  cost-to-benefit 
measurement  methodology  that  the 
State  intended  to  use  in  the  project.  A 
commenter  suggested  that  a 
confirmation  on  what  OCSE's 
expectations  are  in  this  regard  for 
PRWORA  system  certification  would  be 
helpful. 

Response:  OCSE-AT-96-10  provides 
guidance  in  this  area  that  may  be 
helpful  to  the  commenter.  Specifically, 
the  guidance  explains  that  States  that 
choose  to  enhance  their  existing  FSA 
'88  certified  system  have  the  option  of 
continuing  to  utilize  that  cost-benefit 
analysis,  or  to  close  out  that  project 
when  the  benefits  exceed  the  cost  and 
establish  a  new  cost-benefit  analysis  for 
the  PRWORA  project. 

State  Plan  Requirements  (Part  302) 

1.  Comment:  One  commenter 
questioned  why  the  Certification  Guide 
is  needed  in  light  of  the  regulations  and 
suggested  that  it  be  eliminated.  A 
couple  of  other  commenters  agreed  with 
this  suggestion.  The  first  commenter 
went  on  to  say  that  if  the  Guide  is 
published,  it  should  be  incorporated  in 
the  rules  so  that  it  is  available  at  the 
time  of  rule  promulgation.  Another 
commenter  urged  prompt  release  of  the 
Guide  in  final  form. 

Response:  This  rule  does  not  initiate 
reference  to  the  Guide  in  regulations  but 
rather  continues  the  procedures  that 
have  been  in  place  since  the  Family 
Support  Act  automation  requirements 
were  implemented.  As  such,  this  rule 
merely  updates  the  reference  to  speak  to 
the  Certification  Guide  which 
incorporates  PRWORA  requirements 
and  recommendations  made  by  a  State/ 
Federal  workgroup  established  for  this 
purpose.  The  Guide  was  disseminated 
to  States  (OCSE-AT-98-13)  on  April  8. 
1998,  and  is  posted  on  OCSE's  Web  site. 
It  also  was  disseminated  at  the  March 
1998  Systems  conferences.  The 
Certification  Guide  for  PRWORA  will  be 
finalized  in  conjunction  with  these  final 
automation  regulations. 

2.  Comment:  One  commenter  noted 
that  the  preamble  discussion  of  the  State 
plan  requirements  incorrectly  stated 
that  section  454(24)  of  the  Act  provides 


that  States  have  in  effect  by  October  1 , 
1997  all  IV-D  requirements  in  PRWORA. 

Response:  The  commenter  correctly 
pointed  out  a  mistake  in  the  preamble 
which  we  have  fixed.  The  reference 
should  have  cited  the  October  1,  1997, 
deadline  in  reference  to  the  Family 
Support  Act  automation  requirements, 
not  the  automation  requirements  added 
by  PRWORA. 

Computerized  Support  Enforcement 
Systems  (Part  307) 

Functional  Requirements  for 
Computerized  Support  Enforcement 
Systems  (§307.11) 

1.  Comment:  One  commenter 
recommended  that  we  limit  any 
additional  functional  requirements  to 
those  required  by  statute  or  added  by 
the  Secretary  after  consultation  with 
State  IV-D  Directors,  noting  that  this 
would  continue  the  collaborative, 
partnership  process  being  promoted  by 
OCSE. 

Response:  We  will  continue  to  consult 
with  the  States  in  developing  additional 
functional  requirements  for  child 
support  automated  systems.  We 
appreciate  the  collaborative,  partnership 
process  evidenced  by  the  Federal/State 
workgroup  that  developed  the 
functional  requirements  for  automated 
systems  in  the  Revised  Certification 
Guide  and  the  workgroups  associated 
with  the  Expanded  Federal  Parent 
Locator  Service. 

2.  Comment:  One  commenter  asked 
for  clarification  of  the  requirement  that 
the  system  "control,  account  for,  and 
monitor  the  activities  described  in 
PRWORA  not  otherwise  addressed  in 
this  part." 

Response:  The  State/Federal 
certification  work  group  has  reviewed 
the  existing  certification  requirements 
and  has  determined  that  existing 
functional  requirements  in  the  Guide 
related  to  Family  Support  Act 
requirements  are  sufficient  for  PRWORA 
requirements.  Specifically,  the  Guide 
provides  for  the  system  to  update  and 
maintain  in  the  automated  case  record 
all  information,  facts,  events  and 
transactions  necessary  to  describe  a  case 
and  all  actions  taken  vrith  respect  to  a 
case.  The  system  must  perform  case 
monitoring  to  ensure  that  case  actions 
are  accomplished  within  required  time 
frames.  The  system  must  maintain 
information  required  to  prepare  Federal 
reports,  must  generate  reports  to  assist 
in  case  management  and  processing, 
and  must  ensure  and  maintain  the 
accuracy  of  data. 

3.  Comment:  One  commenter 
questioned  the  inclusion  of  language 
fi-om  section  454(16)  of  the  Act  and  our 
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authority  to  regulate  based  on  this 
language.  The  commenter  asked  that  the 
first  sentence  of  §  307.11(b)  be  deleted, 
recognizing  that  it  derives  from  section 
454(16)  of  the  Act,  "State  plan  for  child 
and  spousal  support,"  not  from  section 
454A  of  the  Act,  "Automated  data 
processing"  and  that  the  list  of  ADP 
tasks  be  limited  to  those  under  section 
454Aofthe  Act. 

Response:  The  commenter  is  correct 
that  this  provision  is  from  section 
454(16)  of  the  Act.  However,  that 
section  speaks  to  the  State  plan 
requirement  for  automated  systems  for 
child  support  and  thus  is  relevant  to 
this  rulemaking.  The  discussion  of 
statutory  authority  for  this  rulemaking 
indicates  that  the  rule  implements  new 
requirements  found  under  sections 
454(16).  454(24),  454A  and  455(a)(3)(A) 
of  the  Act.  We  would  also  point  out 
with  respect  to  the  first  sentence,  that 
this  is  not  a  new  provision  but  rather  is 
identical  to  the  language  in  the  prior 
rules  for  implementing  the  Family 
Support  Act. 

4.  Comment:  Two  commenters 
expressed  concern  that  the  requirement 
that  the  system  control  and  account  for 
the  use  of  Federal,  State  and  local  funds 
directly  or  through  an  interface  with 
State  financial  management  and 
expenditure  information  went  beyond 
the  statute  and  would  be  difficult  to 
implement. 

Response:  The  statute  provides  under 
section  454A{b)  that  the  system  perform 
functions  including  controlling  and 
accounting  for  Federal,  State  and  local 
funds  and  implies  that  this  function  is 
to  be  part  of  the  statewide  system.  Our 
intent  in  regulating  this  provision  is  to 
provide  maximum  flexibility  and  permit 
States  to  continue  to  meet  the  financial 
accountability  requirements  through  an 
auxiliary  system.  In  fact,  most  of  the 
systems  we  have  seen  do  have  this  type 
of  interface.  However,  we  agree  that  an 
interface  would  not  always  be  required 
and  did  not  intend  to  require  an 
interface  when  one  wasn't  necessary. 
We've  modified  the  language  in  the 
regulation  accordingly. 

5.  Comment:  Two  commenters  asked 
whether  the  intent  of  the  requirement 
that  States  maintain  the  necessary  data 
for  paternity  establishment  and  child 
support  enforcement  activities  in  the 
State  for  each  fiscal  year  is  that  the 
system  maintain  out-of-wedlock  birth 
statistics? 

Response:  We  do  not  require  States  to 
maintain  out-of-wedlock  birth  statistics 
in  the  CSES.  These  statistics  may  be 
maintained  by  another  State  agency, 
such  as  State  Vital  Statistics  agencies. 
However,  the  State  IV-D  agency  must 
have  access  to  this  data  to  ensure 


accurate  calculation  of  the  paternity 
establishment  standard  and  to  meet 
Federal  reporting  requirements. 

6.  Comment:  One  commenter  pointed 
out  that  the  requirement  for  the  system 
to  "allocate"  performance  indicators 
should  actually  be  that  the  system 
"calculate"  the  indicators. 

Response:  The  commenter  is  correct 
and  we  have  revised  the  regulation 
accordingly. 

7.  Comment:  One  commenter 
suggested  that  since  the  PRWORA 
incentive  formula  is  still  unknown,  the 
requirement  for  the  system  to  compute 
performance  indicators  be  excluded 
from  the  October  1,  2000  deadline. 

Response:  The  requirement  that  the 
system  compute  performance  indicators 
used  for  incentives  speaks  to 
requirements  for  computing  incentives 
under  the  existing  incentive  formula  as 
well  as  the  formula  enacted  by  the 
Congress  in  Pub.  L.  105-200. 

8.  Comment:  One  commenter  asked 
for  clarification  of  the  reference  to 
"other  benefits"  in  the  statute  at  section 
466(c)  which  speaks  to  enforcement 
procedures  including  Federal  and  State 
income  tax  refund  offset,  intercepting 
unemployment  compensation  insurance 
benefits,  intercepting  or  seizing  other 
benefits  through  State  or  local 
governments. 

Response:  "Other  benefits"  as 
referenced  in  the  statute  merely  refers  to 
any  other  benefits  that  may  be  seized 
under  State  law  to  enforce  child  support 
beyond  what  is  specifically  referenced 
in  the  Act. 

9.  Comment:  One  commenter 
requested  clarification  of  the 
requirement  that  the  State  case  registry 
be  a  component  of  the  statewide 
automated  system. 

Response:  Section  454A(e)  of  the  Act 
requires  that  the  automated  system  of 
each  State  include  a  registry  to  be 
known  as  the  State  case  registry  and 
contain  a  record  of  each  case  in  which 
services  are  being  provided  under  title 
IV-D  and  each  support  order  entered  or 
modified  on  or  after  October  1,  1998. 
The  section  further  provides  that  non- 
IV-D  orders  may  be  maintained  on  a 
linked  registry  of  support  orders.  The 
IV-D  agency  is  responsible  for  ensuring 
that  the  State  case  registry  functionality 
for  non-IV-D  orders  is  met,  regardless  of 
whether  the  State  opts  to  meet  the  non- 
IV-D  order  requirements  through  the 
Statewide  automated  system  or  through 
an  automated  network  of  local  linkages. 

10.  Comment:  We  received  a  number 
of  comments  in  response  to  our 
solicitation  of  views  regarding  whether 
time  frames  or  other  standards  should 
be  set  for  the  monitoring  and  updating 
of  records  in  the  State  case  registry 


(SCR)  and,  if  these  should  be  set.  what 
time  frames  and  standards  would  be 
applied. 

Commenters  stated  that  factors  such 
as  the  size  of  the  caseload,  the  status  of 
pending  automation  and  the  cost 
effectiveness  of  updating  and 
monitoring  may  impact  a  States 
capability  to  update  the  State  case 
registry.  Many  commenters  suggested 
that  present  regulatory  time  frames  were 
adequate  to  update  and  monitor  the 
State  rase  registry'.  Others  noted  lime 
frames  should  be  included  in  the 
Certification  Guide. 

Additional  commenters 
recommended  specific  time  frames 
pointing  out  that  States  may  adopt 
varying  approaches  to  updating  and 
monitoring  if  these  requirements  are  not 
specifically  delineated  in  regulation. 

Response:  There  was  no  clear 
preponderance  of  comments  on  this 
issue.  In  the  absence  of  a  distinct 
standard  being  recommended  by  those 
commenting  on  these  regulations,  no 
additional  regulations  will  be 
promulgated  with  respect  to  lime 
frames.  Those  time  lines  which  are 
prescribed  by  the  System  Certification 
Guide  will  remain  in  effect. 

11.  Comment:  Comments  regarding 
updating  and  monitoring  of  the  Federal 
case  registry  were  also  solicited. 
Comments  ranged  from  requiring 
updates  weekly,  to  no  regulation 
whatsoever. 

Response:  Due  to  the  great  disparity  of 
comments,  we  chose  to  allow  States 
flexibility  to  determine  when  to  update 
data  in  the  State  case  registry.  However, 
for  national  consistency  and  accuracy  of 
Federal  case  registry  data,  we  chose  to 
impose  the  requirement  of  updating 
data  in  the  Federal  case  registry  within 
five  (5)  business  days. 

12.  Comment:  One  comment 
recommended  changing  the  definition 
of  "Participant"  to  more  clearly  include 
paternity  orders. 

Response:  We  agree  with  this  position 
and  have  amended  the  definition  as 
follows:  (i)  Participant  means  an 
individual  who  owes  or  is  owed  a  duty 
of  support,  imposed  or  imposable  by 
law.  or  with  respect  to  or  on  behalf  of 
whom  a  duty  of  support  is  sought  to  be. 
established,  or  who  is  an  individual 
connected  to  an  order  of  support  or  a 
child  support  case  being  enforced. 

13.  Comment:  One  commenter 
recommended  the  definition  of 
participant  be  amended  by  deleting  the 
reference  to  custodial  party  and 
inserting  in  its  place  the  word 
custodian,  because  of  the  legal 
implications  the  word  party  may  have. 

Aesponse.  The  term  custodial  party  is 
used  to  encompass  not  only  parents,  but 
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also  others  who  may  have  physical 
custody  of  a  child,  but  not  necessarily 
legal  custody.  This  term  is  defined  in  a 
variety  of  documents  which  have  been 
issued  with  respect  to  the  design  and 
implementation  of  State  case  registries 
and  the  Federal  case  registry.  To 
introduce  another  term  at  this  point 
would  be  confusing  and 
counterproductive. 

14.  Comment:  We  received  a 
suggestion  to  amend  the  definition  of 
"locate  request  type"  to  more  accurately 
reflect  that  a  locate  may  be  used  for 
paternity  and  support  establishment 
purposes. 

Response:  We  agree  with  this  position 
and  have  inserted  the  words  "or 
support"  in  the  definition. 

15.  Comment:  A  comment  was 
received  requesting  greater  detail  on 
what  records  must  be  included  in  the 
State  case  registry. 

Response:  The  State  case  registry  shall 
contain  a  record  of:  (i)  Every  case 
receiving  child  support  enforcement 
services  under  an  approved  State  plan 
and  (ii)  every  support  order  established 
or  modified  in  the  State  on  or  after 
October  1.  1998. 

16.  Comment:  Several  commenters 
expressed  concern  about  gathering  non- 
IV-D  information  for  inclusion  in  State 
case  registries.  It  was  recommended  the 
regulation  provide  a  phase-in  approach 
with  regard  to  non-IV-D  information. 

flesponse;  The  Federal  case  registry 
will  be  operational  on  October  1,  1998, 
and  capable  of  accepting  information  on 
all  IV-D  cases  and  all  orders  entered  or 
modified  on  or  after  that  date.  In  order 
to  ensure  the  effective  implementation 
of  State  case  registries  and  the  Federal 
case  registry,  the  Secretary  is  planning 
a  staggered  schedule  for  the  initial 
submissions  to  the  Federal  case  registry. 
The  reporting  of  the  required  data 
elements  on  IV-D  cases  will  begin  on 
October  1.  1998,  to  be  followed  by 
initial  non-IV-D  submissions  on  or 
before  January  1,  1999.  We  successfully 
implemented  the  National  Directory  of 
New  Hires  by  using  a  similar  approach 
of  staggering  new  hire  and  quarterly 
wage  submissions. 

17.  Comment:  One  commenter 
requested  guidance  on  the  way  in  which 
non-IV-D  information  is  to  be  added  to 
a  Stale  case  registry. 

Response:  Tne  request  for  guidance 
on  the  manner  in  which  non-IV-D 
information  is  to  be  added  to  the  State 
case  registry  exceeds  the  purpose  of 
these  regulations.  The  purpose  of  these 
regulations  is  to  provide  the  provisions 
necessary  for  implementation  of  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
as  it  relates  to  child  support 


enforcement  program  automation. 
However,  the  Office  of  Child  Support 
Enforcement  is  committed  to  providing 
technical  assistance  and  guidance  on 
collecting  and  maintaining  of  non-IV-D 
data.  Information  on  this  issue  may  be 
found  in  the  Federal  case  registry 
Implementation  Guide,  Chapter  3 — State 
case  registry. 

18.  Comment:  One  commenter  asked 
if  Federal  financial  participation  was 
available  for  gathering  and  maintaining 
non-IV-D  case  payment  data  if  the  State 
determines  a  unified  system  to  maintain 
such  data  was  determined  to  be 
economical. 

Response:  Section  454A(e)(4)  of  the 
Act  provides  that  payment  records  shall 
be  maintained  for  each  case  record  in 
the  State  case  registry  with  respect  to 
which  services  are  being  provided 
under  the  State  plan.  The  statutory 
language  limits  the  necessity  of 
maintaining  payment  information  to  IV- 
D  cases.  Therefore,  we  cannot  provide 
Federal  financial  participation  to  extend 
this  to  the  maintenance  of  this 
information  on  non-IV-D  cases. 

19.  Comment:  Many  commenters  were 
concerned  with  the  statement  that  the 
State  case  registry  and  Federal  case 
registry  data  elements  include  "any 
other  information  the  Secretary  may 
require  as  set  forth  in  instructions 
issued  by  the  Office."  Most  of  these 
commenters  expressed  the  position  that 
only  those  established  data  elements  be 
included  in  the  regulation.  There  was 
also  concern  that  data  elements  be  set 
prior  to  October  1,  1998. 

Response:  Those  data  elements 
presently  delineated  in  the  regulation 
are  the  only  ones  required  on  October  1. 
1998,  to  be  reported  to  the  Federal  case 
registry.  Through  working  with  States  to 
identify  their  needs,  additional  data 
elements  may  become  necessary  to 
assist  States  in  processing  child  support 
cases.  The  primary  reason  for  allowing 
the  Secretary  to  adopt  additional  data 
elements  is  to  maintain  flexibility  to 
respond  to  States'  requests  for 
enhancements  in  the  Federal  case 
registry.  If  the  Secretary  requires 
additional  data  elements  in  the  future. 
States  will  be  given  adequate  notice  of 
the  changes  and  ample  time  to  make  the 
necessary  system  changes. 

20.  Comment:  A  couple  of 
commenters  asked  for  clarification  of 
the  minimum  data  elements  necessary 
for  support  orders  on  both  the  State  case 
registry  and  the  Federal  case  registry. 

Response:  The  data  elements 
contained  in  the  regulation  at 
paragraphs  (e)(3)  and  (f](l)  are  required 
for  IV-D  cases  and  for  support  orders 
which  are  entered  or  modified  on  or 
after  October  1, 1998.  The  data  elements 


listed  at  paragraph  (e)(4)  are  only 
required  for  IV-D  cases  with  support 
orders  in  effect. 

21.  Co/nmenf;  Commenters  also 
suggested  that  in  addition  to  the  data 
element  listing  the  existence  of  stn  order, 
that  we  should  also  include  the  State 
where  the  order  was  issued. 
Commenters  generally  felt  the  State 
where  the  order  was  issued  was  critical 
information  for  Uniform  Interstate 
Family  Support  Act  (UIFSA)  and  the 
Full  Faith  and  Credit  for  Child  Support 
Orders  Act  purposes.  Many  commenters 
also  expressed  the  belief  that  federal 
legislation  mandated  the  issuing  State  of 
an  order  be  included  as  a  data  element 
on  the  Federal  case  registry. 

Response:  We  agree  that  inclusion  of 
the  State  where  the  order  was  entered  is 
necessary  in  case  processing  for  UIFSA 
and  Full  Faith  and  Credit  for  Child 
Support  Orders  Act  purposes.  We  have 
added  this  to  the  list  of  required  data 
elements  which  a  State  must  maintain 
on  the  State  case  registry. 

However,  the  Federal  case  registry 
serves  as  a  pointer  system  to  States  and 
is  not  intended  to  contain  all  of  the  data 
with  respect  to  a  case  or  order 
maintained  in  the  State  case  registry. 
Therefore,  the  Federal  case  registry  will 
only  carry  an  indication  of  whether  an 
order  exists  and  not  the  State  where  the 
order  was  entered.  States  will  be 
expected  to  use  the  Child  Support 
Enforcement  Network  (CSEnet)  to 
ascertain  any  additional  information  on 
a  participant  that  the  State  may  need.  By 
including  a  State  case  registry  data 
element  for  the  State  that  issued  the 
order,  we  ensure  that  CSEnet  will  be 
able  to  quickly  process  automated 
transactions  of  order  information  for 
UIFSA  purposes. 

22.  Comment.- One  commenter 
requested  clarification  of  the  distinction 
between  the  amounts  of  support  arrears 
and  the  amount  of  a  lien  since  by 
definition  support  arrears  become  liens 
by  operation  of  law. 

Response:  We  agree  with  the 
commenter  that  inclusion  of  both  the 
amount  of  the  arrears  and  the  amount  of 
a  lien  as  data  elements  in  the  State  case 
registry  creates  a  degree  of  confusion 
since  these  amounts  may  be  identical. 
However,  pursuant  to  section  466(a)(4) 
of  the  Act,  the  amount  of  arrears  in  a 
case  becomes  a  lien  only  if  the  non- 
custodial parent  owns  real  or  personal 
property  in  the  State  or  resides  in  the 
State.  Thus,  where  a  non-custodial 
parent  does  not  reside  or  own  property 
in  the  State  enforcing  the  support 
obligation  or  if  the  value  of  real  property 
owned  in  the  State  is  less  than  the 
amount  of  arrears  owed,  the  amount  of 
arrears  will  differ  from  the  amount  of 
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liens.  Section  454A(e)  requires  both 
amounts  to  be  listed  as  State  case 
registry  data  elements. 

23.  Comment:  One  commenter 
requested  that  the  list  of  standard  data 
elements  for  the  State  case  registry 
include  administrative  and  judicial 
orders,  rather  than  administrative  and 
judicial  proceedings.  The  commenter 
was  of  the  opinion  that  it  is  more  useful 
to  limit  the  information  on  the  case 
registry  to  this  data. 

Response:  We  agree  w^ith  the 
commenter.  The  data  elements  have 
been  amended  to  reflect  that 
information  on  administrative  and 
judicial  orders  related  to  paternity  and 
support  be  included  as  a  data  element 
in  place  of  information  on 
administrative  actions  and 
administrative  and  judicial  proceedings 
and  orders  related  to  paternity  and 
support. 

24.  Comment:  A  commenter  requested 
clarification  of  the  distinction  between 
disbursement  and  distribution. 

Response:  Distribution  is  the 
allocation  or  apportionment  of  a  support 
collection.  Disbursement  is  the  actual 
dispensing  or  paying  out  of  the 
collection.  Action  Transmittal  97-13 
provides  a  more  detailed  discussion  of 
the  distinction  between  disbursement 
and  distribution. 

25.  Comment:  A  comment  was 
received  requesting  clarification  of  the 
meaning  of  "sharing  and  comparing 
with  and  receiving  information  from 
other  data  bases  and  information 
comparisons  services  to  obtain  or 
provide  information  necessary  to  enable 
the  State,  other  States,  the  Office  or 
other  Federal  agencies  to  carry  out  this 
chapter."  The  assumption  is  this  section 
expands  the  base  of  agencies  and 
individuals  with  access  to  information. 

Response:  The  intent  of  the 
introductory  language  of  §  307.11(f)  is  to 
ensure  the  automated  system  has  the 
capacity  to  share,  compare  and  receive 
information  from  other  data  bases  as 
expressly  authorized  by  title  IV-D  of  the 
Act.  See,  for  example,  sections  454A(f) 
and  466(c)(1)(D)  of  the  Act.  Except  as 
provided  under  sections  454A(f)(3),  453 
and  463,  these  exchanges  are  for  the 
purposes  of  obtaining  information 
necessary  to  carry  out  the  Child  Support 
Enforcement  program  under  title  IV-D 
of  the  Act.  As  a  result  of  these 
comparisons,  the  IV-D  agency  is 
obtaining  infonnation,  not  releasing 
information.  Thus,  this  section  does  not 
generally  expand  the  base  of  agencies  or 
individuals  with  access  to  information. 
Information  sharing  activities  in  the 
statewide  automated  system  must  be 
conducted  in  full  compliance  with  the 
safeguarding  provisions  of  §  307.13, 


section  453  of  the  Act.  and  section  6103 
of  the  Internal  Revenue  Code  of  1986. 

26.  Comment:  We  received  a  comment 
asking  for  clarification  of  the 
requirement  that  information  be 
exchanged  with  State  agencies  both 
within  the  State  and  with  agencies  in 
other  States.  More  particularly,  the 
commenter  asked  whether  the 
requirement  for  an  exchange  of  data 
with  agencies  in  other  States  was  a 
CSEnet  transaction  or  a  direct  exchange 
from  the  IV-D  agency  in  one  State  with 
the  IV-A  agency  or  XIX  agency  in 
another  State. 

Response:  States'  systems  must  be 
able  to  use  CSEnet  to  exchange  data 
with  IV-D  agencies  in  other  States. 
CSEnet  may  not  be  used  to  exchange 
data  with  IV-A  or  XIX  agencies  in  other 
States.  Such  exchanges  may  be 
accomplished  through  direct  exchanges 
or  through  their-in-State  title  IV-A  and 
XIX  agencies. 

27.  Comment:  We  received  a  comment 
requesting  explicit  detail  be  provided 
with  respect  to  the  requirement  that 
certain  data  was  subject  to  the 
requirements  of  the  Internal  Revenue 
Code  of  1986. 

flesponse.  The  term  "certain  data" 
refers  to  taxpayer  return  information 
obtained  from  the  Internal  Revenue 
Service.  That  information  is  subject  to 
the  prohibitions  contained  in  section 
6103  of  the  Internal  Revenue  Code  of 
1986.  Return  information  is  defined  as 
"a  taxpayer's  identity,  the  nature, 
source,  or  amount  of  his  income, 
payments,  receipts,  deductions, 
exemptions,  credits,  assets,  liabilities, 
net  worth,  tax  liability,  tax  withheld, 
deficiencies,  over  assessments,  or  tax 
payments,  whether  the  taxpayer's  return 
was,  is  being,  or  will  be  examined  or 
subject  to  other  investigation  or 
processing,  or  any  other  data,  received 
by,  recorded  by,  prepared  by,  furnished 
to,  or  collected  by  the  Secretary  with 
respect  to  a  return  or  with  respect  to  the 
determination  of  the  existence,  or 
possible  existence,  of  liability  (or  the 
amount  thereof)  of  any  person  under 
this  title  for  any  tax,  penalty,  interest, 
fine,  forfeiture,  or  other  imposition,  or 
offense,  and  any  part  of  any  written 
determination  or  any  background  file 
document  relating  to  such  written 
determination  which  is  not  open  to 
public  inspection." 

28.  Comment:  It  was  recommended  by 
one  commenter  that  all  references  to  IRS 
publications  be  eliminated  and  the 
regulation  reflect  that  security  standards 
v*nll  be  set  following  consultation 
between  the  Secretary  and  the  IRS. 

Response:  We  do  not  agree  with  this 
recommendation.  IRS  Publication  1075 
entitled  "The  Information  Security 


Guidelines  for  Federal,  State  and  Local 
Agencies"  was  referenced  to  assist 
States  in  ensuring  compliance  with  IRS 
requirements. 

29.  Comment:  Commenters  requested 
greater  detail  be  provided  with  regard  to 
updating  information  reported  by  a 
State  to  the  Federal  case  registry, 
particularly  as  it  relates  to  the  notice  of 
expiration  of  a  support  order. 

Response:  The  definition  of  expiration 
of  a  support  order  is  determined  under 
State  law.  States  are  required  to  notify 
the  Federal  case  registry  when  an  order 
expires  pursuant  to  State  law.  It  is 
critical  to  keep  data  current  in  both  the 
State  case  registr\'  and  the  Federal  case 
registry.  The  primary  intent  of  the 
Federal  case  registry  is  to  act  as  a 
"pointer"  system  in  notifying  States  of 
other  States  which  may  have  an  interest 
and/or  information  on  a  participant. 

30.  Comment:  We  received  a  number 
of  comments  on  the  need  for  greater 
detail  and  guidance  to  States  on  the 
issue  of  a  Family  Violence  indicator  as 
a  data  element.  Commenters  suggested 
criteria  be  established  to  guide  States  on 
the  placement  of  this  indicator  and  to 
offer  courts  guidance  on  the  process 
whereby  they  can  release  information 
despite  the  presence  of  a  Family 
Violence  indicator  on  a  person 
contained  within  the  Federal  case 
registry.  One  commenter  suggested  there 
was  a  need  to  provide  direction  on  how 
and  when  to  update  the  Family 
Violence  indicator. 

Other  commenters  requested  a 
definition  be  provided  for  what 
constitutes  reasonable  evidence  of 
domestic  violence  as  that  phrase  is  used 
within  the  statute  and  this  regulation. 
One  commenter  also  expressed  the 
difficulty  States  would  have  in 
collecting  Family  Violence  indicators  on 
orders  or  cases  which  are  not  receiving 
services  under  the  State  plan.  One 
commenter  also  suggested  adding  the 
Family  Violence  indicator  as  a  data 
element  to  the  State  case  reeistr\ . 

Response:  The  purpose  of  these 
regulations  is  to  provide  the  provisions 
necessary  for  implementation  of  the 
Personal  Responsibihty  and  Work 
Opportunity  Reconciliation  Act  of  1996 
as  it  relates  to  child  support 
enforcement  program  automation.  The 
request  for  additional  guidance  with 
respect  to  a  Family  Violence  indicator  is 
beyond  the  scope  of  these  regulations.  A 
definition  of  reasonable  evidence  will 
depend  primarily  on  State  law. 
However,  the  Office  of  Child  Support 
Enforcement  is  committed  to  providing 
technical  assistEuice  and  guidance  on 
the  issue  of  the  Family  Violence 
indicator.  An  Action  "Transmittal  on  the 
issue  is  forthcoming.  It  will  assist  States 
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in  addressing  outstanding  questions 
such  as  placement  of  the  Familv 
Violence  indicator,  the  process  for  court 
access  to  Federal  case  registry 
information  on  a  person  to  whom  a 
Family  Violence  indicator  has  been 
attached  and  the  necessitv  for  updating 
a  case  when  the  circumstances  for  the 
placement  of  the  indicator  changes.  In 
addition.  OCSE  is  preparing  a 
compilation  of  State  laws  and  policies 
regarding  the  criteria  and  placement  for 
the  Family  Violence  indicator.  OCSE  is 
also  participating  in  the  Department  of 
Health  and  Human  Services  Violence 
Against  Women  Act  Steering  Committee 
and  has  disseminated  multiple 
resources  to  States  regarding  family 
violence.  OCSE's  Domestic  Violence 
liaison.  Susan  Notar.  may  be  contacted 
for  further  information  on  this  subject  at 
(202) 401-9370. 

We  agree  that  it  is  appropriate  to 
include  the  Family  Violence  indicator 
as  a  data  element  within  the  State  case 
registry  for  purposes  of  reporting  the 
Family  Violence  indicator  to  the  Federal 
case  registry.  This  data  element  is 
already  required  pursuant  to 
§307.il(e)(3)(vi)  which  states  that  the 
State  case  registry  shall  contain  ail  data 
elements  required  under  §  307.11(f)(1) 
of  this  section  for  the  operation  of  the 
Federal  case  registry. 

31.  Con? m en f.- We  received  comments 
expressing  concern  over  the  lack  of 
access  to  information  by  a  court  when 
a  Family  Violence  indicator  is  present. 
The  comment  also  suggested  updates  to 
the  Family  Violence  indicator  occur 
every  two  (2)  days. 

Response:  Sections  453(b)(2)(A)  and 
(B)  of  the  Act  provide  that  a  court  may 
have  access  to  information  as 
permissible  under  453  and  463  of  the 
Act,  in  a  case  when  a  participant  in  the 
case  has  been  identified  with  a  Family 
Violence  indicator.  These  sections 
provide  that  disclosure  to  a  court,  as 
defined  in  453(c)(2)  and  463(d)(2)  of  the 
Act,  or  the  agent  of  the  court,  may  occur 
if  upon  receipt  of  the  information  the 
court,  or  agent  of  the  court,  determines 
whether  disclosure  beyond  the  court 
could  be  harmful  to  the  parent  or  the 
child  and.  if  the  court  makes  such  a 
determination,  the  court  and  its  agents 
shall  not  make  such  disclosure.  At  the 
time  of  the  disclosure  of  this 
information  to  the  court,  the  court 
making  the  request  shall  also  be  notified 
of  the  State  which  placed  the  Family 
Violence  indicator  on  a  participant.  The 
State  which  made  the  determination 


that  caused  the  indicator  to  be  placed  on 
a  participant  shall  also  be  informed  that 
another  State's  court  has  requested  the 
Family  Violence  indicator  be 
overridden. 

While  we  agree  the  Family  Violence 
indicator  is  of  such  a  sensitive  nature 
that  it  requires  regular  updating,  wo 
believe  that  updating  this  every  tw^o  (2) 
days  is  unrealistic.  To  accommodate  the 
necessity  of  updating  this  data  element, 
we  have  added  a  requirement  in 
§307.11(f)(l)(.x)  requiring  the  Family 
Violence  indicator  be  updated  within 
five  (5)  business  days  of  receipt  bv  the 
IV-D  agency  of  information  which 
would  cause  the  IV-D  agency  to  add  or 
remove  a  Family  Violence  indicator. 
32.  Comment:  Several  commenters 
requested  clarification  of  the  definition 
of  a  support  order  and  the  order 
indicator. 

Response:  A  support  order  is  defined 
in  section  453(p)  of  the  Act  as  "a 
judgment,  decree,  or  order,  whether 
temporary,  final,  or  subject  to 
modification,  issued  by  a  court  or  an 
administrative  agency  of  competent 
jurisdiction,  for  the  support  and 
maintenance  of  a  child,  including  a 
child  who  has  attained  the  age  of 
majority  under  the  law  of  the  issuing 
Statf,  or  of  the  parent  with  whom  the 
child  is  living,  which  provides  for 
monetary  support,  health  care, 
arrearages,  or  reimbursement,  and 
which  may  include  related  costs  and 
fees,  interest  and  penalties,  income 
withholding,  attorney  fees,  and  other 
relief. 

The  order  indicator  data  element  will 
be  marked  "Yes"  if  a  State  knows  of  the 
existence  of  an  order  (as  defined  above), 
whether  the  order  was  issued  by  the 
reporting  State  or  another  State! 
33.  Comment:  A  comment  was 
received  suggesting  that  if  the  purpose 
of  the  Federal  case  registry  was  to  act  as 
a  pointer  system  to  quickly  notify  States 
of  other  States  that  have  an  interest  and/ 
or  information  on  a  participant,  the 
regulations  clarify  that  only  interstate 
cases  are  to  be  submitted  to  the  Federal 
case  registry. 

Response:  Section  453(h)  of  the  Act 
provides  that  the  Federal  case  registry 
shall  include  abstracts  of  support  orders 
and  other  information  with  respect  to 
each  case  and  orc^pr  in  each  State  case 
registry.  The  State  case  registry  is 
required  by  the  Act  to  contain  records 
with  respect  to  each  case  in  which 
services  are  being  provided  by  the  State 
agency  under  the  approved  State  plan 


and  each  support  order  established  or 
modified  in  the  State  on  or  after  October 
1.  1998.  The  reporting  requirements  of 
the  Act  clearly  indicate  all  cases  and 
orders  entered  or  modified  on  or  after 
October  1.  1998,  be  included  in  the 
State  and  the  required  data  elements  on 
each  be  reported  to  the  Federal  case 
registry.  There  is  no  stipulation  that  this 
only  be  interstate  cases. 

Security  and  Confidentiality  for 
Computerized  Support  Enforcement 
Systems  (§307.13) 

1.  Comment:  One  commenter 
supported  the  need  for  adequate 
safeguards  for  security  data  but  was 
concerned  that  the  use  of  employee 
dismissal  is  subject  to  collective 
bargaining  agreements  and  other 
constraints  and  recommended  allowing 
States  to  determine  for  themselves  what 
the  administrative  penalties  should  be. 

Response:  We  believe  the  regulatory 
reference  to  administrative  penalties 
provides  wide  State  flexibility  for 
identifying  appropriate  State  sanctions. 
However,  security  and  confidentiality  of 
the  information  is  paramount  to  the 
integrity  of  the  system  and  as  such 
administrative  sanctions  must  include 
dismissal  of  employees  in  appropriate 
cases. 

2.  Comment:  One  commenter 
expressed  the  view  that  the  section  on 
privacy  and  confidentiality  was  difficult 
to  follow  and  questioned  the  intent  of 
§  307.13(a)(3).  limiting  access  and 
disclosure  to  non-IV-D  personnel  or  for 
Non-IV-D  program  purposes  as 
authorized  by  Federal  Law. 

Response:  We  have  reviewed  the 
language  identified  by  the  commenter 
and  agree  that  it  is  confusing.  Paragraph 
(a)(3)  was  designed  to  cover  the 
disclosure  of  information  to  State 
agencies  administering  programs  under 
titles  IV-A  and  XIX  of  the  Act  which  is 
authorized  under  section  454A(f)(3)  of 
the  Act.  We  have  revised  paragraph 
(a)(3)  to  more  closely  track  the  language 
of  the  statutory  provision.  Information 
disclosures  to  State  agencies 
administering  title  IV-A  or  XIX 
programs  are  subject  to  the  safeguarding 
provisions  of  section  453  of  the  Act  to 
the  extent  that  the  disclosure  involves 
information  obtained  from  the  FPLS  and 
section  6103  of  the  Internal  Revenue 
Code  of  1986.  The  following  table 
clarifies  access  to  FPLS  information  as 
specified  in  sections  453  and  463  of  the 
Act: 
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ACCESS  TO  FPLS  Information 


Who 


Agent/Attorney  of  a  State 
who  has  authority/duty  to 
collect  child  support  and 
spousal  support,  which 
may  include  a  State  IV-D 
agency. 

Resident  parent,  legal 
guardian,  attorney  or 
agent  of  a  child  not  re- 
ceiving IV-A  benefits. 

453(c) 


State  Agency  that  is  admin- 
istering a  program  oper- 
ated under  a  State  Plan 
under  subpart  1  of  part  B 
or  a  State  plan  approved 
under  suljpart  2  of  part  B 
or  under  part  E. 

§  453(c) 

Court  (or  agent  of  the 
court)  with  authority  to 
issue  an  order  against  an 
NCR  for  child  support,  or 
to  serve  as  the  initiating 
court  in  an  action  to  seek 
a  child  support  order. 

§453(0 


Agent/Attorney  of  a  State 
who  has  the  authority/ 
duty  to  enforce  a  child 
custody  or  visitation  de- 
termination. 

Agent/Attorney  of  the  US  or 
a  State  who  has  author- 
ity/duty to  investigate,  en- 
force or  prosecute  the 
unlawful  taking  or  re- 
straint of  a  child. 

§  463(d)(2) 


Why 


Estat>lish  paternity,  estab- 
lish, rrxxjify  or  enforce 
child  support  obligations. 

§  453(a) 


How 


To  administer  such  pro- 
gram. 
§  453(a) 


Establish  paternity,  estab- 
lish, modify  or  enforce 
child  support  obligations. 

§  453(a) 


Make  or  enforce  a  child 
custody  or  visitation  de- 
termination. 

Enforce  any  federal  or 
State  law  regarding  tak- 
ing or  restraint  of  a 
child. 

§  463(a) 


Request  filed  in  accord- 
ance with  regulations, 
45  CFR  §303.70. 

Only  SPLS  can  request  in- 
formation from  FPLS. 

— Must  contain  specified 
information  including  at- 
testation. 

— Fee  must  be  paid. 

§  453(d) 


What 


Same  as  above. 
§  453(d) 


Request  filed  in  accord- 
arx;e  with  regulations. 
§  453(b) 

Request  must  be  proc- 
essed through  the 
SPLS,  45  CFR  §303.70 

SPLS  may  process  re- 
quest from  court  to 
FPLS.  45  CFR 
§  302.35(c)(2) 


Request  filed  in  accord- 
ance with  regulations. 

State  agency  receives  re- 
quest arxj  transmits  it  to 
Secretary. 

§463(b)-45  CFR  §302.35 

SPLS  made  request  to 
FPLS  in  standard  for- 
mat. SPLS  shall  identify 
these  cases  to  distin- 
guish them  from  other 
requests. 

45  CFR  §303.15 


Information  (including 
SSN,  address,  and 
name,  address  and 
FEIN  of  employer)  on, 
or  facilitating  the  discov- 
ery of,  the  location  of 
any  individual — 

— Who  is  urxler  an  obliga- 
tion to  pay  child  support. 

— Against  whom  a  child 
support  obligation  is 
sought, 

— To  wtKjm  a  child  support 
obligation  is  owed, 

— Who  has  or  may  have 
parental  rights  with  re- 
spect to  a  chiW. 

InfornnatJon  on  th»e  individ- 
ual's  wages,  other  in- 
come from,  and  t)enefits 
of  employment  (includ- 
ing health  care  cov- 
erage). 

Information  on  the  type, 
status,  location  and 
amount  of  any  assets  of, 
or  debts  owed  by  or  to, 
the  individual. 

§  453(a) 

Same  as  atxjve. 

§  453(a) 


Exceptions 


Same  as  atx»ve,  except 
can  get  it  despite  child 
abuse  or  domestic  vio- 
lence notification. 

§453(b) 


Most  recent  address  and 
place  of  employment  of 
parent  or  chikj. 

§463(0 


Disclosure  would  corv 
travene  r^ational  policy 
or  security  interests  of 
ttie  US,  or  confidentiality 
of  census  data. 

Notification  from  State  of 
reasonat)le  evidence  of 
child  abuse  or  donr>estlc 
violence. 

§  453(b) 


Same  as  at>ove. 
§  453(b). 


However,  ufwn  notification 
that  FPLS  has  received 
notice  of  child  atxjse  or 
don^stic  violence,  court 
must  determine  whether 
disclosure  of  the  infor- 
mation to  any  other  per- 
son woukj  be  harmful. 

§  453(b) 

AtxDve  restrictions  on  infor- 
maton  that  wouW  com- 
promise national  secu- 
nty  etc.  still  apply. 

Disclosure  would  con- 
travene national  policy 
or  security  interests  of 
the  US,  or  confidentiality 
of  census  data. 

Notification  from  State  of 
reasonable  evidence  of 
child  abuse  or  domestic 
violence. 

§463(0 
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ACCESS  TO  FPLS  Information— Continued 


Who 


Why 


Court  (or  agent  of  court) 
with  jurisdiction  to  make 
or  enforce  a  child  cus- 
tody or  visitation  deter- 
mination. 

§  463(d)(2) 


US  Central  Authority  (under 
the  Hague  convention  on 
international  child  abduc- 
tion). 

§  463(e) 

Secretary  of  the  Treasury 
§  453(h)(3)  and  (i)(3) 


Social  Security  Administra- 
tion 
§453(j)(1) 
§453(j)(4) 

State  IV-D  agencies 
§453(j)(2)and(3) 


Researchers. 
§453{j)(5) 


State  IV-A  agencies. 
§453(j)(3) 


Same  as  above 
§  463(a) 


Locate  any  parent  or  child 
on  behalf  of  an  applicant 
to  central  authority  in  a 
child  abduction  case. 

§  463(e) 

Administration  of  federal 

tax  laws. 
§453(h)(3)  and  (i)(3) 

Verification. 

§453(j)(i) 

For  any  purpose. 

§453(j)(4) 

Location  of  individual  in 

paternity  or  child  support 

case. 
§453(j)(2) 
Administration  of  IV-D 

program, 
§453(j)(3) 


Research  purposes  found 
by  the  Secretary  to  be 
likely  to  contribute  to 
achieving  purposes  of 
IV-A  or  IV-D  programs. 

§453(j)(5) 

Administration  of  IV-A  pro- 
gram 

§4530)(3) 


How 


Request  filed  in  accord- 
ance with  regulations. 
§  463(c) 
Request  must  be  proc- 
essed through  the 
SPLS.  45  CFR  §303.70 
SPLS  may  process  re- 
quest from  court  to 
FPLS.  45  CFR  §303.35 
SPLS  makes  request  to 
FPLS  in  standard  for- 
mat. SPLS  shall  identify 
these  cases  to  distin- 
guish them  from  other 
requests.  Upon  receipt 
of  response  from  FPLS, 
SPLS  shall  send  infor- 
mation directly  to  the  re- 
quester, then  destroy  in- 
formation related  to  the 
request.  45  CFR 
§303.15 

Upon  request,  pursuant  to 
agreement  between 
Secretary  of  DHHS  and 
the  central  authority. 

No  fee  may  be  charged. 

§  463(e) 

Pursuant  to  procedures 
developed  tjetween  the 
Secretary  of  Treasury 
and  DHHS. 

Pursuant  to  procedure  de- 
veloped between  the 
Social  Security  Adminis- 
tration and  DHHS. 

Every  2  business  days  in- 
formation comparison  in 
NDNH  with  the  FCR  and 
report  back  to  States 
within  2  business  days 
after  a  match  is  discov- 
ered. This  would  be  an 
automatic  match  with 
the  statewide  automated 
system. 

§453(j)(2)(A&8) 

When  the  Secretary  deter- 
mines a  data  match 
would  be  necessary  to 
carry  out  the  purposes 
of  the  IV-D  program. 

§453G)(3) 

At  Secretary's  discretion. 

§453(j)(5) 


When  the  Secretary  deter- 
mines a  data  match 
would  be  necessary  to 
carry  out  the  purposes 
of  the  IV-A  program. 

§453G)(3) 


What 


Same  as  atx)ve,  except 
can  get  it  despite  notice 
of  child  abuse  or  do- 
mestic violence. 

§  463(c) 


Most  recent  address  and 

place  of  employment. 
§  463(e) 


FCR  data  and  NDNH  data. 
§  453(h)(3)  and(i)(3) 


FPLS  data. 
§453a)(l) 
NDNH  data, 
§453(j)(4) 
FPLS  matches. 
§453(j)  (2)  and  (3) 


Data  in  each  component 
of  the  FPLS. 


FPLS  matches. 
§453(j)(3) 


Exceptions 


However,  no  disclosure 
shall  be  made  to  anyone 
else.  However,  upon  no- 
tification that  FPLS  has 
received  notice  of  child 
abuse  or  domestic  vio- 
lence, and  receipt  of  in- 
formation the  court  must 
determine  whether  dis- 
closure of  the  informa- 
tion to  any  other  person 
would  b«  harmful. 

§  463(c) 

AbKDve  restrictions  on  infor- 
mation that  would  com- 
promise national  secu- 
rity still  apply. 


Restrictions  under  §  453 
(national  security  etc., 
domestic  violence). 

§  453(b)  and  §  463(c) 


Disclosure  would  corv 
travene  national  policy 
or  security  interest  of 
the  US,  or  confidentiality 
of  census  data. 

Notification  from  State  of 
reasonable  evidence  of 
child  abuse  or  domestic 
violence. 

§  453(b) 


Personal  identifiers  re- 
moved. 
§453(j)(5) 


Disclosure  would  con- 
travene national  policy 
or  security  interests  of 
the  US,  or  confidentiality 
of  census  data. 

Notification  from  State  of 
reasonable  evidence  of 
child  abuse  or  domestic 
violence. 

§  453(b) 
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Approval  of  Advance  Planning 
Documents  (§307.15) 

1.  Comment:  One  commenter  asked 
■for  clarification  of  the  phrase,  "how  the 
single  State  system  w^ill  encompass  all 
political  jurisdictions  in  the  State  by 
October  1,  1997.  or  October  1,  2000, 
respectively."  The  commenter  asked  for 
clarification  of  how  all  political 
subdivisions  in  the  State  are  to  be 
included  and,  with  respect  to  the  date, 
whether  this  means  that  as  long  as 
States  have  IV&V  consultants  in  place 
and  comply  with  the  APD  requirements 
there  will  not  be  a  federal  review  until 
after  October  1 .  2000? 

Response:  The  requirement  that  the 
system  cover  all  political  subdivisions 
of  the  State  was  part  of  the  Family 
Support  Act  automation  rules  published 
October  14,  1992;  this  is  not  a  new 
requirement.  With  respect  to  the 
October  1,  2000  date,  this  is  a  reference 
to  the  date  when  the  State  must  meet 
the  new  automated  system  requirements 
of  PRWORA.  We  reserve  the  right  to 
conduct  at  any  time  reviews  of  CSE 
systems  funded  by  FFP  and  plan  to 
increase  on-site  technical  assistance 
related  to  automated  CSE  systems. 

2.  Comment:  One  commenter 
suggested  that  we  eliminate  the 
requirement  that  "adequate  resources" 
be  provided  in  line  writh  the  Federal 
resource  limitation,  i.e.,  the  cap  on 
enhanced  funding. 

Response:  While  PRWORA  did  cap 
the  amount  of  FFP  reimbursable  at  the 
80  percent  matching  rate  at  $400 
million,  FFP  at  the  regular  66  percent 
rate  continues  to  be  open-ended.  The 
investment  by  both  the  Federal  and 
State  government  necessitates  the  need 
for  States  to  allocate  sufficient  resources 
to  properly  manage  a  project  of  this  size, 
complexity  and  importance;  we  are 
making  no  change  to  this  requirement. 

3.  Comment:  A  couple  of  commenters 
questioned  the  APD  approval  process 
and  recommended  that  the  process  be 
eliminated  and  that  a  new  approach  be 
adopted.  One  of  these  commenters 
suggested  a  State-Federal  partnership  to 
examine  and  develop  an  effective  new 
process.  The  other  comment  suggested 
we  substitute  a  very  limited  planning 
section  to  the  State  plan  describing  how 
Federal  funding  will  be  used  to  support 
the  statutory  requirement. 

Response:  The  Advanced  Planning 
Document  procedures  are  not  limited  to 
automated  systems  for  Child  Support 
Enforcement.  The  child  support  systems 
requirements  are  based  on  the  APD 
requirements  of  45  CFR  part  95  and  are 
used  by  Food  and  Nutrition  Service  for 
Food  Stamps,  HCFA  for  Medicaid,  and 


ACF  for  IV-A  (prior  to  TANF),  Child 
Welfare  and  Child  Care  programs. 

Since  1981.  of  the  $3.2  biUion 
expended  on  developing  and 
implementing  child  support  automated 
systems  over  the  last  1 7  years,  the 
Federal  government  has  provided  $2.5 
billion  for  development  of  child  support 
automated  systems,  a  considerable 
investment.  While  the  amount  of 
enhanced  (80%)  funding  is  capped, 
there  is  no  limitation  on  the  amount  of 
expenditures  for  systems  development 
at  the  66  percent  rate,  still  a 
considerable  investment  by  the  Federal 
government.  The  other  Federal 
programs  which  have  no  enhanced 
funding  and  whose  level  of  regular  rate 
FFP  is  50  percent  still  require  States  to 
adhere  to  APD  procedures  and 
certification  reviews. 

We  believe  we  have  a  fiduciary 
responsibility  to  oversee  and  monitor 
this  considerable  financial  investment 
in  automated  systems  for  child  support. 
The  commenters  blamed  APD 
procedures  for  past  systems 
development  failures,  but  various 
independent  entities,  including  the 
General  Accounting  Office  during  their 
evaluation  of  CSE  systems  development, 
have  cited  the  need  for  more,  not  less, 
monitoring  and  oversight  of  the  States 
by  the  Federal  government  through  the 
APD  process.  The  importance  of 
automation  to  child  support 
enforcement  cannot  be  over 
emphasized. 

4.  Comment:  One  commenter 
expressed  appreciation  for  Federal 
efforts  to  have  a  more  substantial 
presence  in  assisting  and  monitoring 
State's  development  projects.  An 
automated  system  is  a  major  tool  in 
tracking  and  enforcing  child  support 
and  must  be  efficiently  developed.  The 
commenter  agrees  with  the  proposal  to 
require  a  State  to  obtain  IV&V  when 
certain  APD  requirements  are  not  met. 
stating  that  a  well  organized  work  plan 
and  schedule  based  on  the  critical  path 
method  must  be  used  in  development  of 
an  automation  effort  of  this  size  and 
complexity. 

Another  commenter,  commenting  as  a 
State  with  a  proven  successful  track 
record,  indicated  that  they  understand 
the  intent  of  the  quality  assurance 
process,  backup  procedure,  and  IV&V  as 
outlined  but  raised  concerns  that  it  may 
prove  to  be  process-intensive  and 
distracting  if  too  hard  a  line  is  taken 
requiring  proven  states  to  provide  this 
level  of  detail.  The  commenter  raised 
concern  that  the  potential  repercussions 
include  causing  disruption  to 
management  of  the  project,  escalation  of 
development  costs  and  delay. 


Other  commenters  asked  what  was 
meant  by  projects  going  astray  and  in 
what  form  corrective  action  will  take 
place?  Other  commenters  were  also 
concerned  about  the  requirement  that 
quality  assurance  providers  reports  be 
submitted  directly  to  OCSE  because 
they  believe  State  project  management 
should  have  an  opportunity  to  correct 
misperceptions  or  erroneous  data  prior 
to  submittal.  These  commenters  and 
another  were  concerned  that  this 
approach  will  delay  State's  progress 
while  awaiting  approval  and  additional 
funding  and  strongly  recommend  that 
steps  be  taken  to  ensure  this  does  not 
occur.  They  further  recommended  that 
if  a  time  period  is  necessary  for  OCSE 
to  receive  the  report,  it  be  30  days  after 
the  State  has  received  the  report  from 
the  QA  vendor. 

Still  another  commenter  suggested  a 
collaborative  approach  between  the 
State  and  the  IV&V  to  ensure  progress  is 
not  impeded  due  to  miscommunication 
between  the  vendor  and  the  State.  Such 
collaboration  could  ensure  that  Federal 
needs  of  monitoring  and  validating 
system  development  efforts  are  met, 
while  State's  efforts  at  timely 
completion  of  automation  requirements 
are  not  impeded. 

Response:  Independent  validation  and 
verification  efforts  must  be  conducted 
bv  an  entity  that  is  independent  from 
the  State.  \Ve  would  only  provide  very 
limited  exceptions  to  this  requirement 
based  on  a  State's  request.  For  example, 
we  would  consider  an  exception  in  a 
situation  where  a  State  has  an  existing 
IV&V  provider  in  place  which  is 
independent  of  the  child  support  agency 
(or  other  entity  responsible  for  systems 
development),  which  meets  all  criteria 
set  forth  in  these  rules  and  where  the 
State's  systems  development  efforts  are 
on  track  as  a  result. 

The  requirement  that  OCSE  receive 
the  QA  and  IV&V  reports  simultaneous 
with  a  State  should  have  no  impact  on 
State  systems  development  progress 
since  funding  approval  is  not  tied  to 
these  reports.  Further,  the  State  is  free 
to  correct  any  misconceptions  or 
erroneous  data  in  the  QA  or  IV&V 
reports  submitted,  but  delaying  the 
reports  for  30  days  or  editing  them 
before  submittal  to  OCSE  defeats  the 
purpose  of  OCSE's  receiving  the  reports, 
i.e.,  early  identification  of  problems.  We 
would  clarify  that  while  we  require 
quarterly  progress  reports,  we  encourage 
more  frequent  communication, 
especially  during  critical  system 
development  phases. 

5.  Comment:  One  commenter  raised 
concerns  about  the  statement  in  the 
preamble  that  States  will  be  required  to 
reduce  risk  by  using,  when  possible. 
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fully  tested  pilots,  simulations  or 
prototypes.  The  commenter  expressed 
the  belief  that  each  of  the  items  were 
key  factors  in  the  delay  of  State's  ability 
to  finalize  system  development  under 
the  Family  Support  Act  and  led  to 
significant  cost  overruns. 

Other  commenters  e.xpressed  the  view 
that  these  regulations  are  an 
unnecessary  burden  on  States  and  will 
not  enhance  either  the  system 
development  or  system  quality 
assurance  process.  In  fact,  the 
commenters  said,  this  requirement  may 
even  delay  systems  implementation. 

We  received  one  recommendation 
that  the  requirement  for  an  independent 
validation  and  verification  (IV&V) 
provider  not  be  tied  to  past  project 
performance.  The  comm.enter  stated  that 
a  more  efficient  use  of  resources  is  to 
concentrate  the  IV&V  review  on  the 
merits  of  the  existing  APD  and  related 
project  plans. 

Another  commenter  shared  the  view 
that  if  sufficient  time  is  given,  the  IV  &  V 
requirement  is  not  overly  burdensome. 

Several  commenters  were  concerned 
that  the  cost  of  this  item  was  never 
considered  in  the  allocation  of  the 
enhanced  funding  and  States  required  to 
procure  these  services  will  have  an 
unexpected  financial  burden  placed  on 
them.  One  of  these  commenters  went  on 
to  suggest  that  it  should  be  up  to  the 
State  to  determine  the  appropriate 
corrective  action,  where  an  IV &  V 
would  be  only  one  option. 

Reponse:  The  suggestions  enumerated 
in  the  preamble  are  common  best 
practices  recommended  by  all 
successful  information  technologv 
efforts.  We  are  concerned  that 
commenters  believe  that  "establishing 
clear  measures,  worker  involvement  and 
buy-in"  are  delaying  factors.  They 
should  be  an  essential  part  of  any 
information  technology  system 
development  effort.  Without  these 
procedures,  the  systems  project  has  a 
high  probability  of  failure  and  delay. 

However,  we  recognize  that  many 
States  have  already  obtained  IV  &  V 
services  or  conducted  the  type  of  review 
that  the  proposed  IV  &  V  requirement 
was  intended  to  address.  We  also 
recognize  that  the  IV&V  services 
requirement  must  be  structured  to  avoid 
delaying  the  project.  When  a  State's 
action  or  inaction  triggers  the  need  for 
IV&V  services  as  specified  in  §307.11. 
we  will,  in  close  consultation  with  the 
States,  assess  the  value,  need  for.  and 
type  of  IV  &  V  services. 

OCSE  has  recently  acquired  an  IV&V 
service  contract.  While  this  contract  is 
not  meant  to  substitute  for  effective 
State  IV&V  reviews,  the  Federal  IV&V 
contractors  may  be  utilized  in  some 


situations.  The  assessment  will  include 
whether  OCSE  through  its  Federal 
IV&V  contractors  can  provide  the 
independent  review  needed  or  whether 
the  State  will  need  to  obtain  its  own 
IV&V  services. 

6.  Comment:  One  commenter 
questioned  why  States  already  under 
penalty  for  missing  certification,  i.e.  the 
States  that  have  lost  all  Federal  funding, 
need  APD  approval  since  they  have  no 
further  Federal  dollars  to  lose.  The 
commenter  believes  this  would  result  in 
such  States  being  penalized  twice. 

Response:  While  several  States  have 
received  letters  of  intent  to  disapprove 
their  State  plans  because  of  their  failure 
to  meet  the  October  1.  1997  statutory 
deadline  for  State  automated  system 
certification,  all  States  receiving  such 
notices  have  requested  a  predecisional 
hearing.  Until  such  time  as  a  hearing  is 
concluded  and  HHS  reaches  a  final 
decision,  those  States  will  continue  to 
receive  Federal  funds  for  child  support, 
including  funds  for  system  development 
to  complete  those  CSE  systems.  While 
those  States  continue  to  receive  Federal 
funds  for  systems  development  and 
other  APD  services.  Federal  APD 
requirements  continue  to  apply. 

7.  Comment:  one  commenter  pointed 
out  that  there  are  various  reasons  for 
missing  milestones,  citing  policy 
changes  as  a  major  factor.  Another  factor 
is  that  PRWORA  included  enormous 
automation  requirements,  yet  the 
resource  allocation  is  diminishing 
almost  simultaneously.  The  commenter 
suggests  that  the  best  action  for  missed 
milestones  is  a  corrective  action  plan 
agreed  upon  by  State  and  Federal 
representatives. 

Related  to  this,  another  commenter 
suggested  this  requirement  be  changed 
to  require  the  submittal  of  a  revised 
APDU.  as  soon  as  the  State  is  "off-plan" 
if  it  has  missed  milestones.  Further. 
OCSE  should  work  with  the  State  and 
their  QA  service  provider  to  reach 
agreement  on  the  corrective  actions 
necessary  to  assure  continued  progress 
and  continued  funding.  If  the  Federal 
agency  review  of  this  new  APDU  does 
not  result  in  approval  of  the  revised 
approach,  then  funding  could  be 
reduced  or  eliminated. 

Response:  Current  regulations  require 
States  missing  significant  milestones  to 
submit  to  ACF  for  approval  a  revised 
schedule  and  budget  in  an  As-Needed 
APDU.  Current  regulations  also  provide 
that  OCSE  may  suspend  system 
development  funding  when  a  State 
ceases  to  comply  substantially  with  its 
APD.  The  rule  adds  additional  tools  and 
flexibility  to  assist  States  whose  systems 
development  efforts  are  experiencing 


difficulty,  such  as  obtaining  IV  &  V 
services,  short  of  cutting  off  all  funding. 

8.  Comment:  One  commenter 
questioned  the  need  for  IV  &  V  when 
determining  the  need  for  system 
redesign,  stating  that  the  decision  is 
based  on  State  administration  and 
operational  needs  and  APD  approval  is 
already  required. 

Response:  The  final  rule  cites  as  a 
trigger  for  an  IV&  V  a  total  redesign  of 
the  automated  CSE  system  (i.e. 
replacing  existing  automated  system 
with  new  system).  We  believe  that  an 
independent  assessment  of  the  system 
project  can  bring  valuable  new  insight 
into  the  process. 

9.  Comment:  One  commenter  thought 
the  language  on  Federal  oversight  was 
confusing.  The  commenter  noted  that  it 
appears  that  OCSE  may  be  requiring 
States  to  acquire  IV  &  V  in  addition  to 
their  QA  service  provider  and 
questioned  the  requirement  that  OCSE 
has  approval  authority  over  the  contract 
and  the  contractor's  key  personnel. 
While  several  commenters  agreed  with 
the  requirement  for  the  acquisition  of  a 
QA  service  provider  and  the  need  to 
share  specified  QA  status  reports,  they 
do  not  agree  that  another  layer  of  review 
should  be  added. 

Response:  Current  regulations  require 
prior  Federal  approval  of  contracts  or 
contract  amendments  over  certain 
thresholds.  Because  of  the  importance  of 
this  activity  to  system  development,  the 
proposed  regulations  provide  for  prior 
approval  for  IV&V  contracts  regardless 
of  threshold,  if  the  need  for  IV&V  is 
triggered  by  one  of  the  events  cited  in 
the  regulation. 

The  final  rule  enumerates  what  the 
IV&V  contract  the  State  enters  into 
should  have  regarding  key  personnel. 
That  information  is  intended  to  assist 
the  State  in  maintaining  those  key 
personnel  bid  by  the  vendor  on  the 
contract;  there  is  no  intent  for  the 
Federal  government  to  judge  the  key 
personnel  proposed  in  the  State's  IV&V 
contract. 

10.  Comment:  One  commenter  raised 
concerns  about  the  requirement  that  the 
IV&V  vendor  consult  with  all 
stakeholders  and  assess  user 
involvement  and  buy-in  and 
recommended  eliminating  the  word 
"all."  The  commenter  indicated 
agreement  that  buy-in  is  critical  to 
success,  but  stated  that  attaining 
consensus  from  "all"  interested  parties 
in  any  process  that  involves  as  many 
divergent  stakeholders  as  child  support 
does  is  not  possible.  The  commenter 
suggested  that  removal  of  the  word  all 
makes  this  requirement  something  that 
can  be  done. 
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Response:  We  have  not  changed  the 
language  because  we  believe  that  the 
regulation  is  clear  that  the  IV&V 
provider  must  consult  with  all 
stakeholders,  but  not  necessarily  consult 
with  each  and  every  member  of  a 
stakeholder  group  (i.e.  every  clerk  or  the 
court,  or  every  caseworker)  nor  does  it 
require  the  IV&V  provider  to  achieve 
consensus  among  "all"  stakeholders. 

11.  Comment:  One  commenter  asked 
how  States  will  be  evaluated  to 
determine  significant  delay  or  cost 
overruns?  The  commenter  suggested 
that  we  specify  the  measure  to  avoid 
arbitrary  measures. 

Response:  We  recognize  that  all 
system  development  projects  require 
some  level  of  schedule  and  budget 
revisions.  The  Implementation  Advance 
Planning  Document  addresses  these 
topics  and  requires  an  estimated 
schedule  and  budget  which  is  revised 
annually  or  requires  an  as-needed 
update.  A  significant  delay  is  one  which 
affects  a  State's  ability  to  meet  the 
statutory  deadlines  in  PRWORA. 
Current  regulations  at  45  CFR 
95.611(c)(2)(ii)  require  an  explanation 
for  significant  (10%)  cost  increases  from 
the  previous  year  and  also  require  States 
to  explain  slippage  in  terms  of  causes 
and  effect  on  the  overall 
implementation  schedule.  For  example, 
for  enhanced  FFP,§95.611(c)(2)(ii) 
requires  States  to  submit  an  as-needed 
APDU  when  there  is  a  projected 
increase  of  $100,000  or  10  percent  of  the 
project  costs,  whichever  is  less,  or  a 
schedule  extension  of  more  than  60 
days  for  major  milestones. 

12.  Comment:  Two  commenters 
pointed  out  that  milestones  can  be 
missed  due  to  circumstances  beyond  the 
control  of  the  State  (i.e.  delayed 
issuance  of  requirements,  changes  in 
requirements,  underestimation  of 
changes  required  due  to  unknown 
factors).  One  of  the  commenters 
recommended  that  States  be  allowed  to 
correct  project  plans  to  modify 
milestone  due  dates  within  reason.  The 
commenter  asked  for  clarification  of  the 
procedures  that  will  be  used  to  monitor 
the  completion  of  milestones  and  be 
assured  that  progress  will  not  be 
impeded  by  the  monitoring  and 
approval  process.  The  commenter 
encouraged  that  funding  loss  not  be 
threatened  without  first  allowing  some 
room  for  corrective  action  by  the  State. 

Response:  We  believe  the  APD 
process  and  the  As-Needed  APDU 
process  already  provide  the  State  with 
the  opportunity  for  corrective  action. 
The  procedures  that  will  be  used  to 
monitor  include  reports  from  the  State, 
quarterly  reports  from  the  State's  QA 


vendor,  ongoing  communications,  and 
on-site  monitoring  from  OCSE  staff. 

13.  Comment:  One  commenter 
suggested  that  the  list  of  milestones  be 

a  guide  or  recommendation  and  that  the 
actual  milestones  and  deliverables  to  be 
included  in  the  APD  should  be 
negotiable  and  based  on  individual 
State  needs  and  current  status. 
Response:  We  agree  with  this 
position.  Traditional  life  cycle 
methodologies  will  form  the  basis  of 
milestones  for  any  State,  but  we  are 
open  to  negotiating  modifications  with 
States  to  address  individual  State  needs 
and  circumstances. 

14.  Comment:  Several  commenters 
charged  that  the  APD  and  APDU  process 
as  it  currently  exists  is  extremely 
burdensome  and  will  become  more  so 
with  the  implementation  of  this  rule. 
The  record  keeping  which  is  necessary 
to  annually  update  the  APD  is  very 
complex.  "The  commenters  indicated 
that  the  data  needed  for  the  APD  is  not 
usually  part  of  the  normal  operations  of 
the  IV-D  agency,  especially  after  system 
implementation,  and  keeping  up  with 
all  the  data  needed  for  the  update 
requires  staff  who  are  dedicated  to  this 
type  of  recording.  Since  enhanced 
funding  is  no  longer  available  for 
operation  of  a  certified  system,  a  couple 
of  these  commenters  thought  it 
unreasonable  to  continue  to  require  an 
annual  update  of  the  APD.  One 
commenter  suggested  that  while 
elimination  of  the  process  would  be 
ideal,  at  best  the  APD  should  be 
simplified. 

Response:  Enhanced  funding  is  not 
the  trigger  for  annual  update  of  the 
APDU.  This  requirement  applies  to  all 
State  automated  systems  development 
activities,  including  those  funded  at  the 
regular  matching  rate.  However,  we  are 
in  full  agreement  with  the  goal  to 
simplify  the  approval  process  where 
possible  and  appropriate.  As  mentioned 
in  the  preamble,  revisions  to  the  APD 
process  affect  other  programs.  We  will 
continue  to  work  with  our  Federal  and 
State  partners  to  develop  innovative 
ideas  and  approaches  and  plan  to 
convene  meetings  to  address  this  issue. 

15.  Comment:  A  couple  of 
commenters  asked  how  suspending  the 
APD  and  associated  funding  assists 
States  in  achieving  the  goal  of  systems 
development.  The  commenter  suggested 
that  a  more  productive  approach  might 
be  to  provide  States  experiencing 
difficulties  with  technical  assistance. 

Response:  One  purpose  of  the  rule  is 
to  give  us  and  States  additional  tools 
and  options  for  dealing  with  systems 
development  efforts  which  are 
experiencing  difficulties.  We  would 
agree  with  the  commenter  that 


suspending  funding  w&uld  not  always 
be  the  most  productive  course  of  action. 
We  certainlv  agree  that  technical 
assistance  can  be  productive  in  assisting 
States  experiencing  difficulties  and  we 
are  committed  to  providing  such 
assistance. 

The  rule  also  gives  us  and  States  a 
better  framework  for  designing  and 
monitoring  system  development  efforts 
and  facilitates  the  early  identification  of 
difficulties.  This  should  assist  us  and 
States  in  taking  appropriate  corrective 
action  before  more  punitive  measures, 
such  as  suspension  of  funding,  become 
necessarv   However,  this  rule  leaves  m 
place  the  current  regulatory  provision 
that  if  OCSE  finds  a  State  substantially 
out  of  compliance  with  its  APD.  it  must 
totally  suspend  all  associated  funding. 
The  proposal  refers  to  ACF's  approval  of 
funds  under  an  approved  APD  and  the 
intent  is  to  continue  to  provide  some 
funding  for  limited,  specific  functions 
under  the  APD  to  assist  the  State  in 
addressing  the  areas  of  the  APD  that  are 
out  of  compliance. 

16.  Comment:  Commenters  also 
thought  it  unclear  how  a  State  can 
identify  a  failure  and  a  backup 
procedure  since  there  is  no  explanation 
defining  at  what  point  a  situation 
becomes  a  failure,  or  at  what  point  a 
backup  procedure  is  to  be  implemented, 
and  who  makes  those  determinations 
The  commenter  further  questioned  how 
a  State  can  account  for  failures  and 
backup  procedures  in  its  projected 
timetable  when  the  State  does  not  know 
what  failure  may  occur  and  when  that 
failure  may  occur. 

Response:  The  State,  in  planning  an 
information  technology  project  of  the 
size  and  complexity  of  most  CSE 
projects,  develops  risk  management 
factors  that  help  in  identifying  possible 
risks  of  failure.  Current  regulations 
require  the  inclu.sion  of  backup 
procedures  in  a  State's  APD.  The  final 
rule  expands  on  that  requirement  by 
listing  six  circumstances  that  would 
trigger  the  need  for  a  specific  type  of 
backup  procedure,  viz.  obtaining  IV&V 
services.  The  first  five  trigger  points  are 
self-explanatory.  The  sixth  trigger  point 
is  based  on  ACF's  traditional  oversight 
and  monitoring  role  over  ACF-funded 
State  automated  systems. 

17.  Comment:  Several  comments 
pointed  out  that  the  statute  does  not 
require  an  IV&V  and  questioned 
whether  this  wasn't  an  unfunded 
mandate.  These  commenters  and  others 
suggested  that  the  provision  be 
eliminated.  One  commenter  stated  that 
although  the  States  are  being  required  to 
obtain  IV&V.  it  appeals  that  the  State- 
level  IV&V  will  be  doing  Federal 
monitoring,  that  the  so-called  State- level 
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IV&V  will  actually  be  controlled  at  the 
Federal  level.  The  commenter  asked  if 
this  was  the  intent. 

Response:  Obtaining  IV&V  to  review  a 
troubled  system  is  good  business 
practice  and  has  been  utilized  by 
numerous  State  systems  as  they 
encountered  the  very  problems 
enumerated  in  this  proposed  regulation. 
OCSE  will  obtain  its  own  IV&V 
contractor  which  will  be  assisting  the 
Federal  government  in  its  oversight  and 
monitoring  role.  The  State  IV&V  is  not 
intended  to  substitute  for  Federal 
monitoring.  Rather,  it  is  a  mechanism 
whereby  a  State,  and  by  extension  the 
Federal  government,  can  obtain 
objective  analysis  and  recommendations 
to  deal  with  serious  system 
development  issues.  Funding  for  IV&V 
services  is  available  to  States  at  the 
applicable  (66%)  FFP  rate. 

18.  Comment:  One  commenter  noted 
that  CSES  are  the  only  mandated, 
automated  state  systems  that  must  pass 
certification  requirements  which  not 
only  detail  what  the  systems  should  do. 
but  in  many  cases,  how  they  should  do 
it.  The  commenter  went  on  to  say  that 
the  certification  requirements  do  not 
take  into  account  the  business  practices 
of  the  States,  or  successful  program 
performance.  The  commenter  and 
several  others  suggested  that  the 
systems  certification  process  needs  to  be 
more  flexible,  less  focused  on  systems 
detail  and  take  into  account  overall 
program  performance  of  the  State. 

Response:  Child  support  differs  from 
other  Federally  funded  programs  in  at 
least  two  respects.  The  first  is  that  OCSE 
reimburses  States  for  a  higher  share  of 
costs — both  systems  development  and 
administrative  costs,  than  do  other 
Federal  programs.  With  the  Federal 
government  funding  66  to  80  percent  of 
costs,  one  of  OCSE's  objectives  is  to 
ensure  that  States  use  automation  to  the 
greatest  extent  practicable  in  order  to 
keep  program  costs  in  line.  The  second 
distinction  is  that  approximately  one- 
third  of  child  support  cases  involve 
more  than  one  State.  Having  some 
consistency  in  terminology  and 
practices  across  State  automated 
systems  is  critical  if  this  portion  of  the 
caseload  is  to  be  handled  efficiently  and 
effectively.  The  specificity  of 
automation  requirements  is  a  reflection 
of  the  programmatic  provisions  of  the 
CSE  authorizing  statute;  and  under 
current  financing  arrangements.  States 
in  the  aggregate  reap  a  substantial 
financial  return  from  the  Program  and 
stand  to  gain  even  more  as  effectiveness 
and  efficiency  improve  due  to 
automation. 

In  developing  the  certification  guide 
for  PRWORA  requirements,  OCSE 


heavily  involved  States  early  on  in  the 
process  via  a  Federal/State  work  group. 
One  of  the  guiding  principles  followed 
by  this  Federal/State  work  group  was  to 
avoid  prescriptive  requirements  and 
micro-management  of  the  functionality 
of  the  State's  CSE  system.  Comparison 
of  those  sections  of  the  certification 
guide  related  to  PRWORA  with  those 
sections  related  to  Family  Support  Act 
requirements  will  show  that  we've 
substantially  reduced  the 
prescriptiveness  and  detail. 

19.  Comment:  One  commenter 
recommended  that  States  be  permitted 
to  have  flexibility  in  plan  development 
for  projects  rather  than  be  restricted  to 
phased  successive  models  as  narrow  in 
scope  and  brief  in  duration  as 
practicable. 

Response:  Use  of  life  cycle 
methodology  for  system  development  is 
considered  good  business  practice. 
However,  we  agree  that  the  process 
should  be  commensurate  with  the  size 
and  scope  of  the  development  effort. 
OCSE  recognizes,  for  example,  that  for 
States  that  choose  to  enhance  their 
existing  Family  Support  Act  certified 
CSE  systems  to  meet  the  new  PRWORA 
system  requirements,  the  milestones 
and  project  methodologies  may  differ 
from  traditional  life  cycle 
methodologies  associated  with  building 
entirely  new  systems.  The  utilization  of 
the  traditional  life  cycle  methodologies 
should  be  commensurate  with  the  size, 
scope,  complexity  and  risk  of  the 
enhancement.  If  a  State  feels  that  using 
traditional  life  cycle  methodologies  is 
inappropriate  to  its  project,  it  should 
contact  OCSE  and  discuss  alternatives. 

20.  Comment:  One  commenter 
suggested  that  it  might  help  if  the 
Federal  government  had  a  group  of  State 
resources  that  were  familiar  with  these 
projects  and  they  groomed  them  as  a 
team  to  go  into  a  State,  do  the 
evaluation,  etc.,  at  Federal  expense. 

Similarly,  another  commenter 
suggested  that  we  consider  the 
practicality  of  developing  a  mentoring 
or  coaching  arrangement  where  the 
more  proven  States  would  be  joined 
widi  other  States  which  may  be 
struggling  with  their  system 
development  effort  to  share  ideas  and 
brainstorm  solutions  to  obstacles. 

Response:  OCSE  has  been  supportive 
of  the  "peer-to-peer"  assistance 
approach  and  will  consider  funding 
State  systems  experts  to  assist  other 
States  in  system  development.  For 
example.  West  Virginia,  Puerto  Rico, 
Virginia,  Iowa  and  Washington  State 
have  all  lent  the  expertise  of  their  CSE 
systems  staff  to  assist  other  States.  ACF 
intends  to  follow-up  on  the  suggestion 
for  a  resource  directory  and  specialized 


training  as  a  method  of  improving 
technical  assistance  to  States.  State  staff 
certainly  would  bring  a  practical  hands- 
on  expertise  and  experience  to  the 
project.  However,  with  all  States 
working  to  meet  the  same  statutory 
deadlines.  OCSE  does  not  believe  that 
the  States  can  spare  the  time  and 
resources  needed  to  substitute  entirely 
for  independent  validation  and 
verification  of  State  systems 
development. 

21.  Comment:  One  commenter  noted 
that  the  automation  requirements  of 
PRWORA  require  significantly  more 
data  sharing  between  the  States  and 
with  DHHS  but  that  unfortunately,  the 
Family  Support  Act  of  1988  mandated 
that  all  States  IV-D  systems  have  certain 
functionality,  it  did  not  require  that 
these  systems  have  common  protocol 
and  data  structures.  According  to  the 
commenter,  this  first  became  a  problem 
as  States  brought  up  CSENet  and 
experienced  numerous  errors  in 
exchanging  case  information  and  will 
continue  to  be  a  significant  problem 
with  the  Federal  case  registry  process. 
In  addition,  there  are  no  common 
definitions  for  some  of  the  basic  data 
elements  involved:  e.g.,  case.  Family 
Violence  indicator,  etc.  Common 
definitions  must  be  established  and 
adhered  to  by  all  States  for  effective 
communication  between  the  disparate 
systems. 

Response:  We  acknowledge  that 
PRWORA  requires  increased  data 
sharing  between  States  and  that  neither 
the  statute  nor  regulations  require  that 
statewide  CSE  systems  have  common 
protocols  and  data  structures.  In  these 
rules,  we  have  attempted  to  strike  a 
balance  between  providing  common 
definitions,  standardized  data  elements, 
and  uniform  transmission  protocols  and 
maintaining  States'  fiexibihty  in 
designing  systems  that  meet  their 
business  needs.  OCSE,  as  required  by 
statute,  has  recently  specified  common 
definitions  and  data  reporting  forms  for 
Federal  reporting  purposes  that  will 
become  effective  October  1,  1998.  In 
both  CSENet  and  FCR,  we  are  working 
with  State  work  groups  to  develop  valid 
transaction  tables,  "Good  Manners 
Guides,"  and  implementation  and 
interface  guidance  documents  to  assist 
States  in  exchanging  data  without 
intruding  on  a  State's  prerogative  to 
design  its  statewide  CSE  systems  to  best 
meet  its  needs. 

FFP  Availability  (§  307.30) 

1.  Comment:  One  commenter 
requested  clarification  on  whether  the 
80  percent  match  includes  costs  of 
developing  policies  and  procedures  and 
training.  The  commenter  recommended 
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that  if  the  response  is  affirmative  that 
this  be  made  explicit  in  guidance. 

Response:  Training  is  not  eligible  for 
enhanced  Federal  financial 
participation.  This  funding  limitation 
was  applicable  to  90%  enhanced 
funding  and  did  not  change  under 
PRVVORA  for  80%  funding.  Only 
training  for  trainers  is  eligible  for 
enhanced  matching;  training  of  staff  is 
reimbursable  at  the  normal  66  percent 
matching  rate. 

2.  Comment:  One  commenter  asked 
that  we  modify  software  and  ownership 
rights  regulations  so  ownership  rights 
are  option.  The  commenter  suggested 
that  we  should  act  as  a  model  to  "*    *   * 
test  a  more  flexible  approach  that  is 
used  widely  in  other  areas  of 
government  *    *    *  ." 

Response:  This  is  not  a  new 
requirement,  nor  is  it  unique  to  child 
support  enforcement.  It  is  a  restatement 
of  current  regulations  that  apply  to  all 
automated  systems,  not  just  CSE.  Over 
the  course  of  the  last  few  years,  through 
various  interagency  workgroups  and 
research  efforts  and  public-private 
partnerships  (such  as  the  Human 
Service  Information  Technology 
Advisory  Group),  we  have  examined  the 
issue  of  Federal  software  rights  in 
licenses,  and  State  and  local 
government  software  ownership.  Our 
conclusion  consistently  has  been  that 
the  Federal  policy  in  this  area,  as  stated 
in  Federal  regulations  at  45  CFR  95.617, 
and  as  restated  in  our  child  support 
automation  regulations  at  45  CFR 
307.30,  is  appropriate  and  best  protects 
the  Federal  interest  in  CSE  and  other 
Federal  systems  development  efforts. 
We  are  unfamiliar  with  any  other, 
"*   *   *  approach  that  is  used  widely  in 
other  areas  of  government  *    *    *"as 
stated  by  the  commenter. 

This  policy  does  not  apply  to  "*   *   * 
proprietary  operating/vendor  software 
packages  (e.g.,  ADABASE  or  TOTAL) 
which  are  provided  at  established 


catalog  or  market  prices  and  sold  or 
leased  to  the  general  public  *    *    *",  nor 
is  it  applicable  to  commercial  off-the- 
shelf  software  because  these  types  of 
software  are  not  unique  to  public 
assistance  programs. 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  The  changes  in 
this  rule  include  IV-D  State  plan 
amendments,  new  functional 
requirements  for  CSESs,  and  limited 
extension  of  90  percent  Federal  funding. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (Pub, 
L.  96-354)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  regulations  and  paperwork 
requirements  on  small  entities.  The 
Secretary  certifies  that  these  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  primary  impact  of 
these  regulations  is  on  State 
governments. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  Pub.  L  104-13,  all  Departments 
are  required  to  submit  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  any  reporting  or 
recordkeeping  requirements  inherent  in 
a  proposed  or  final  rule. 

When  an  OMB  control  number  is 
issued,  it  will  be  published  in  the 
Federal  Register  as  required  by  law. 
This  final  rule  contains  information 
collection  requirements  in 
§§  302.85(a)(1)  and  (2),  307.11  (e)  and 
(f),  307.13  (a)  and  (c).  and  307.15(b)(2) 
which  the  Department  has  submitted  to 
OMB  for  its  review. 


More  specifically.  §§302.85(a1  (1)  and 
(2)  include  IV-D  State  plan 
amendments;  §§307.11  (e)  and  (f) 
include  procedures  for  establishing  a 
State  case  registry  (SCR)  and  for 
providing  information  to  the  Federal 
case  registry  (FCR).  §  307  13(a)  includes 
written  policies  concerning  access  to 
data  by  IV-D  agency  personnel  and 
sharing  of  data  with  other  persons  to 
carry  out  IV-D  program  activities. 
§  307.13(c)  includes  procedures  that  ai! 
personnel  with  access  to  or  use  of 
confidential  data  in  the  CSES  be 
informed  of  applicable  requirements 
and  penalties,  and  receive  training  in 
security  procedures,  and  §307  15 
describes  several  requirements  for  an 
advance  planning  document  for  a 
Statewide  computerized  support 
enforcement  system 

The  respondents  to  the  information 
collection  requirements  in  this  rule  are 
the  State  child  support  enforcement 
agencies  of  the  50  States,  the  District  of 
Columbia,  Guam.  Puerto  Rico,  and  the 
Virgin  Islands.  The  respondents  also 
include  the  courts  that  handle  familv. 
luveniie,  and/or  domestic  relations 
cases  within  the  50  States,  the  District 
of  Columbia,  Guam,  Puerto  Rico,  and 
the  Virgin  Islands.  The  Department 
requires  this  collection  of  information 
(1 )  To  determine  compliance  with  the 
requirements  for  a  Statewide 
computerized  support  enforcement 
system;  (2)  to  determine  State 
compliance  with  statutory  requirements 
regarding  informing  IV-D  personnel  of 
integrity  and  security  requirements  for 
data  maintained  in  the  CSES;  and  (3)  for 
States  to  make  funding  requests  through 
advance  planning  documents,  and  .APD 
updates. 

These  information  collection 
requirements  will  impose  the  estimated 
total  annual  burden  on  the  States 
described  in  the  table  below. 


Information  collection 


Numtjer  of  re- 
spondents 


Responses 
per  respond- 
ent 


Average  burden 
per  response 


Total  annual 
burden 


302.85  (a)(1)  and  (2) 
307.11(f)(1)  

307.11(0(1)  

307.11(f)(1)  

307.11(f)(1)  

307.1 1(e)(2)(ii)  

307.1 1(e)(1)(ii)  

307.13(a)  and  (c) 

307.15  (APD)  

307.15  (APDU)  

Total 


27 
54 
54 
54 
54 
54 

3.045 

27 

9.33 

62.33 


1 


1 

162,963 

52 

25,200 

447 

1 

1 

1 


.5 

114.17 
46.27 

.083 
1.41 
.046 
.029 
16.7 
240 
60 


13.5 

6.165 

2.499 

730.400 

3959 

62.597 

39.472 

451 

2239 

3740 


851.535.5 
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The  Administration  for  Children  and 
Families  invited  comments  by  the 
public  in  the  proposed  rule  on  the 
information  collection  in: 

•  Evaluating  whether  the  proposed 
collections  are  necessary  for  the  proper 
performance  of  the  functions  of  ACF, 
including  whether  the  information  will 
have  practical  utility; 

•  Evaluating  the  accuracy  of  ACF's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
have  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technology  to 
permit  electronic  submission  of 
responses. 

No  comments  were  received  on  this 
information  collection  on  the  associated 
estimated  burden  hours.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 

Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1532)  requires  that  a  covered  agency 
prepare  a  budgetary  impact  statement 
before  promulgating  a  rule  that  includes 
and  Federal  mandate  that  may  result  in 
the  expenditure  by  State,  local,  and 
Tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  SlOO  million  or 
more  in  any  one  year. 

We  have  determined  that  this  rule 
•vvill  not  impose  a  mandate  that  will 
result  in  the  expenditure  by  State,  local 
>nd  Tribal  governments,  in  the 
;gregate,  or  by  the  private  sector,  of 

ore  than  $100  million  in  any  one  year. 

cordingly,  we  have  not  prepared  a 

.dgetary  impact  statement,  specifically 
uldressed  the  regulatory  alternatives 
considered,  or  prepared  a  plan  for 
informing  and  advising  any  significantly 
or  uniquely  impacted  small  government. 

Congressional  Review  of  Rulemaking 

This  rule  is  not  a  "major"  rule  as 
defined  in  Chapter  8  of  5  U.S.C. 

List  of  Subjects 

45  CFR  Part  302 

Child  support,  Grant  programs — 
social  programs.  Reporting  and 
recordkeeping  requirements. 
Unemployment  compensation. 


45  CFR  Part  304 

Child  support.  Grant  programs — 
social  programs.  Penalties,  Reporting 
and  recordkeeping  requirements. 
Unemployment  compensation. 

45  CFR  Part  307 

Child  support.  Grant  programs — 
social  programs.  Computer  technology. 
Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.563,  Child  Support 
Enforcement  Program) 

Dated:  June  30.  1998. 
Olivia  A.  Golden, 

Ass}iitant  Secretary  for  Children  and  Families. 

-Approved:  )uly  28.  1998. 

Donna  E.  Shalala, 

Secretary.  Department  of  Health  and  Human 
Services. 

For  the  reasons  set  forth  in  the 
preamble,  45  CFR  parts  302,  304,  and 
307  are  amended  as  set  forth  below. 

PART  302— STATE  PLAN 
REQUIREMENTS 

1.  The  authority  citation  for  part  302 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  658,  660. 
664.  666,  667.  1302.  1396(a)(25).  1396b(d)(2). 
1396b(o),  1396b(p)  and  1396(k). 

§302.85     [Amended] 

2.  Section  302.85  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

«  •  »  »  ♦ 

(a)  General.  The  State  plan  shall 
provide  that  the  State  will  have  in  effect 
a  computerized  support  enforcement 
system: 

(1)  By  October  1,  1997,  which  meets 
all  the  requirements  of  Title  IV-D  of  the 
Act  which  were  enacted  on  or  before  the 
date  of  enactment  of  the  Family  Support 
.^ct  of  1988,  Pub.  L.  100-485.  in 
accordance  with  §§  307.5  and  307.10  of 
this  chapter  and  the  OCSE  guideline 
entitled  "Automated  Systems  for  Child 
Support  Enforcement:  A  Guide  for 
States."  This  guide  is  available  from  the 
Child  Support  Information  Systems 
Division,  Office  of  State  Systems,  ACF, 
370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447;  and 

(2)  By  October  1,  2000,  which  meets 
all  the  requirements  of  title  IV-D  of  the 
Act  enacted  on  or  before  the  date  of 
enactment  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  Pub.  L.  104- 
193,  in  accordance  with  §§  307.5  and 
307.11  of  this  chapter  and  the  OCSE 
guideline  referenced  in  paragraph  (a)(1) 
of  this  section. 


PART  304— FEDERAL  FINANCIAL 
PARTICIPATION 

1.  The  authority  citation  for  part  304 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  655,  657, 
1302,  1396a(a)(25l,  1396b(d)(2),  1396b(o], 
1396b(p),and  1396(k). 

§  304.20    [Amended] 

2.  In  §  304.20.  reference  to  "Until 
September  30,  1995"  in  paragraph  (c)  is 
revised  to  read  "Until  September  30, 
1997". 

PART  307— COMPUTERIZED 
SUPPORT  ENFORCEMENT  SYSTEMS 

1.  The  authority  citation  for  part  307 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  652  through  658.  664, 
666  through  669A,  and  1302. 

§  307.0    [Amended] 

2.  Section  307.0  is  amended  by 
revising  the  introductory  text; 
redesignating  paragraphs  (c)  through  (h) 
as  paragraphs  (d)  through  (i);  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

*  *  *  •  * 

This  part  implements  sections  452(d) 
and  (e),  454(16)  and  (24),  454A,  and 
455(a)(1)(A)  and  (B),  and  (a)(3)(A)  of  the 
Act  which  prescribe; 
***** 

(c)  Security  and  confidentiality 
requirements  for  computerized  support 
enforcement  systems; 


§307.1     [Amended] 

3.  Section  307.1  is  amended  by 
redesignating  paragraphs  (b)  through  (j) 
as  paragraphs  (c)  through  (k);  replacing 
the  citation  "§  307.10"  with  the 
citations  "§  307.10,  or  §  307.11"  in  the 
newly  designated  paragraphs  (d)  and  (g); 
and  adding  a  new  paragraph  (b)  to  read 
as  follows: 
***** 

(b)  Business  day  means  a  day  on 
which  State  offices  are  open  for 
business. 


§307.5    [Amended] 

4.  Section  307.5  is  amended  by 
removing  paragraphs  (a)  and  (b); 
redesignating  paragraphs  (c)  through  (h) 
as  paragraphs  (b)  through  (g);  replacing 
the  citation  "§  307.10"  with  the 
citations  "§307.10,  or  §307.11"  in  the 
newly  redesignated  paragraph  (b);  and 
adding  a  new  paragraph  (a)  to  read  as 
follows: 
***** 

(a)  Basic  requirement.  (1)  By  October 
1,  1997,  each  State  must  have  in  effect 
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an  operational  computerized  support 
enforcement  system,  which  meets 
Federal  requirements  under 
§  302.85(a)(1)  of  this  chapter.  OCSE  will 
review  each  system  to  certify  that  these 
requirements  are  met;  and 

(2)  By  October  1,  2000.  each  State 
must  have  in  effect  an  operational 
computerized  support  enforcement 
system,  which  meets  Federal 
requirements  under  §  302.85(a)(2)  of  this 
chapter.  OCSE  will  review  each  system 
to  certify  that  these  requirements  are 
met. 


§307.10    [Amended] 

5.  Section  307.10  is  amended  in  the 
introductory  text  by  replacing  the 
citation  "§  302.85(a)"  with  the  citation 
"§  302.85(a)(1)";  replacing  "AFDC"  with 
"TANF"  in  paragraph  (b)(10);  removing 
paragraph  (b)(14);  redesignating 
paragraphs  (b)(15)  and  (16)  as 
paragraphs  (b)(14)  and  (15);  and  revising 
the  section  heading  to  read  as  follows: 

§307.10    Functional  requirements  for 
computerized  support  enforcement 
systems  in  operation  by  October  1, 1997. 

***** 

6.  Section  307.11  is  added  to  read  as 
follows: 

§  307.1 1    Functional  requirements  for 
computerized  support  enforcement 
systems  in  operation  by  October  1 ,  2000. 

At  a  minimum,  each  State's 
computerized  support  enforcement 
system  established  and  operated  under 
the  title  IV-D  State  plan  at  §  302.85(a)(2) 
of  this  chapter  must: 

(a)  Be  planned,  designed,  developed, 
installed  or  enhanced,  and  operated  in 
accordance  with  an  initial  and  annually 
updated  APD  approved  under  §  307.15 
of  this  part; 

(b)  Control,  account  for.  and  monitor 
all  the  factors  in  the  support  collection 
and  paternity  determination  processes 
under  the  State  plan.  At  a  minimum, 
this  includes  the  following: 

(1)  The  activities  described  in 
§307.10,  except  paragraphs  (b)(3),  (8) 
and  (11);  and 

(2)  The  capability  to  perform  the 
following  tasks  with  the  frequency  and 
in  the  manner  required  under,  or  by  this 
chapter: 

(i)  Program  requirements.  Performing 
such  functions  as  the  Secretary  may 
specify  related  to  management  of  the 
State  IV-D  program  under  this  chapter 
including: 

(A)  Controlling  and  accounting  for  the 
use  of  Federal,  State  and  local  funds  in 
carrying  out  the  program  either  directly. 
through  an  auxiliary  system  or  through 
an  interface  with  State  financial 


management  and  expenditure 
information;  and 

(B)  Maintaining  the  data  necessary  to 
meet  Federal  reporting  requirements 
under  this  chapter  in  a  timely  basis  as 
prescribed  by  the  Office; 

(ii)  Calculation  of  Performance 
Indicators.  Enabling  the  Secretan,'  to 
determine  the  incentive  payments  and 
penalty  adjustments  required  by 
sections  452(g)  and  458  of  the  Act  by: 

(A)  Using  automated  processes  to: 

(1)  Maintain  the  requisite  data  on 
State  performance  for  paternitv 
establishment  and  child  support 
enforcement  activities  in  the  State;  and 

(2)  Calculate  the  paternity 
establishment  percentage  for  the  State 
for  each  fiscal  year; 

(B)  Having  in  place  system  controls  to 
ensure  the  completeness,  and  reliability 
of,  and  ready  access  to.  the  data 
described  in  paragraph  (b)(2)(i)(A)(l)  of 
this  section,  and  the  accuracy  of  the 
calculation  described  in  paragraph 
(b)(2)(i)(A)(2)  of  this  section;  and 

(iii)  System  Controls:  Having  systems 
controls  (e.g..  passwords  or  blocking  of 
fields)  to  ensure  strict  adherence  to  the 
policies  described  in  Sec.  307.13(a);  and 

(3)  Activities  described  in  the  Act  that 
were  added  by  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996.  Pub.  L.  104- 
193,  not  otherwise  addressed  in  this 
part. 

(c)  Collection  and  Disbursement  of 
Support  Payments.  To  the  maximum 
extent  feasible,  assist  and  facilitate  the 
collection  and  disbursement  of  support 
payments  through  the  State 
disbursement  unit  operated  under 
section  454B  of  the  Act  through  the 
performance  of  functions  which,  at  a 
minimum,  include  the  following: 

(1)  Transmission  of  orders  and  notices 
to  employers  and  other  debtors  for  the 
withholding  of  income: 

(i)  Within  2  business  days  after 
receipt  of  notice  of  income,  and  the 
income  source  subject  to  withholding 
from  a  court,  another  State,  an 
employer,  the  Federal  Parent  Locator 
Ser\'ice,  or  another  source  recognized  by 
the  State;  and 

(ii)  Using  uniform  formats  prescribed 
by  the  Secretary; 

(2)  Ongoing  monitoring  to  promptly 
identify  failures  to  make  timely 
payment  of  support;  and 

(3)  Automatic  use  of  enforcement 
procedures,  including  procedures  under 
section  466(c)  of  the  Act  if  payments  are 
not  timely; 

(d)  Expedited  Administrative 
Procedures.  To  the  maximum  extent 
feasible,  be  used  to  implement  the 
expedited  administrative  procedures 
required  by  section  466(c)  of  the  Act. 


(e)  State  case  registry.  Have  a  State 
case  registry-  that  meets  the 
requirements  of  this  paragraph 

(1)  Definitions.  When  used  in  this 
paragraph  and  paragraph  (f)  of  this 
section,  the  following  definitions  sha^ 
apply. 

(i)  Participant  means  an  individual 
who  owes  or  is  owed  a  duty  of  support, 
imposed  or  imposable  by  law.  or  with 
respect  to  or  on  behalf  of  whom  a  duty 
of  support  is  sought  to  be  established,  or 
who  is  an  individual  connected  to  an 
order  of  support  or  a  child  support  case 
being  enforced. 

(ii)  Participant  type  means  the 
custodial  party,  non-custodial  parent, 
putative  father,  or  child,  associated  with 
a  case  or  support  order  contained  in  the 
State  or  Federal  case  registry. 

(iii)  locate  request  type  refers  to  the 
purpose  of  the  request  for  additional 
matching  services  on  information  sent 
to  the  Federal  case  registry,  for  example, 
a  IV-D  locate  (paternity  or  support 
establishment  or  support  enforcement), 
parental  kidnapping  or  custody  and 
visitation. 

(iv)  locate  source  type  refers  to  the 
external  sources  a  locate  submitter 
desires  the  information  sent  to  the 
Federal  case  registry'  to  also  be  matched 
against. 

(2)  The  State  case  registry  shall 
contain  a  record  of: 

(i)  Every  IV-D  case  receiving  child 
support  enforcement  services  under  an 
approved  State  plan;  and 

(li)  Every  support  order  established  or 
modified  in  the  State  on  or  after  October 
1,  1998. 

(3)  Standardized  data  elements  shall 
be  included  for  each  participant.  These 
data  elements  shall  include: 

(i)  Names: 

(ii)  Social  security  numbers. 

(iii)  Dates  of  birth; 

(iv)  Case  identification  numbers; 

(v)  Other  uniform  identification 
numbers; 

(vi)  Data  elements  required  under 
paragraph  (f)(1)  of  this  section  necessary 
for  the  operation  of  the  Federal  case 
registry; 

(vii)  Issuing  State  of  an  order;  and 

(viii)  Any  other  information  that  the 
Secretary  may  require. 

(4)  The  record  required  under 
paragraph  (e)(2)  of  this  section  shall 
include  information  for  every  case  in 
the  State  case  registry  receiving  services 
under  an  approved  State  plan  that  has 

a  support  order  in  effect.  The 
information  must  include: 

(i)  The  amount  of  monthly  (or  other 
frequency)  support  owed  under  the 
order; 

(ii)  Other  amoimts  due  or  overdue 
under  the  order  including  arrearages. 
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interest  or  late  payment  penalties  and 
fees. 

(iii)  Any  amounts  described  in 
paragraph  (e)(4)  (i)  and  (ii)  of  this 
section  that  have  been  collected; 

(iv)  The  distribution  of  such  collected 
amounts; 

(v)  The  birth  date  and,  beginning  no 
later  than  October  1,  1999,  the  name  and 
social  security  number  of  any  child  for 
whom  the  order  requires  the  provision 
of  support;  and 

(vi)  The  amount  of  any  lien  imposed 
in  accordance  with  section  466(a)(4)  of 
the  Act  to  enforce  the  order. 

(5)  Establish  and  update,  maintain, 
and  regularly  monitor  case  records  in 
the  State  case  registry  for  cases  receiving 
services  under  the  State  plan.  To  ensure 
information  on  an  established  IV-D  case 
is  up  to  date,  the  State  should  regularly 
update  the  system  to  make  changes  to 
the  status  of  a  case,  the  participants  of 

a  case,  and  the  data  contained  in  the 
case  record.  This  includes  the  following: 

(i)  Information  on  administrative  and 
judicial  orders  related  to  paternity  and 
support; 

(ii)  Information  obtained  from 
comparisons  with  Federal.  State  or  local 
sources  of  information: 

(iii)  Information  on  support 
collections  and  distributions;  and 

(iv)  Any  other  relevant  information. 

(6)  States  may  link  local  case 
registries  of  support  orders  through  an 
automated  information  network  in 
meeting  paragraph  (e)(2)(ii)  of  this 
section  provided  that  all  other 
requirements  of  this  paragraph  are  met. 

(0  Information  Comparisons  and  other 
Disclosures  of  Information.  Extract 
information,  at  such  times  and  in  such 
standardized  format  or  formats,  as  may 
be  required  by  the  Secretary,  for 
purposes  of  sharing  and  comparing 
with,  and  receiving  information  from, 
other  data  bases  and  information 
comparison  services,  to  obtain  or 
provide  information  necessary  to  enable 
the  State,  other  States,  the  Office  or 
other  Federal  agencies  to  carry  out  this 
chapter.  As  applicable,  these 
comparisons  and  disclosures  must 
comply  with  the  requirements  of  section 
6103  of  the  Internal  Revenue  Code  of 
1986  and  the  requirements  of  section 
453  of  the  Act.  The  comparisons  and 
sharing  of  information  include; 

(1)  Effective  October  1,  1998,  (or  for 
the  child  data,  not  later  than  October  1. 
1999)  furnishing  the  following 
information  to  the  Federal  case  registry 
on  participants  in  cases  receiving 
services  under  the  State  plan  and  in 
support  orders  established  or  modified 
on  or  after  October  1,  1998,  and 
providing  updates  of  such  information 
within  five  (5)  business  days  of  receipt 


by  the  IV-D  agency  of  new  or  changed, 
information,  including  information 
which  would  necessitate  adding  or 
removing  a  Family  Violence  indicator 
and  notices  of  the  expiration  of  support 
orders: 

(i)  State  Federal  Information 
Processing  Standard  (FIPS)  code  and 
optionally,  county  code; 

(ii)  State  case  identification  number; 

(iii)  State  member  identification 
number: 

(iv)  Case  type  (IV-D,  non-IV-D); 

(v)  Social  security  number  and  any 
necessary  alternative  social  security 
numbers; 

(vi)  Name,  including  first,  middle,  last 
name  and  any  necessary  alternative 
names; 

(vii)  Sex  (optional); 

(viii)  Date  of  birth; 

(ix)  Participant  type  (custodial  party, 
non-custodial  parent,  putative  father, 
child); 

(x)  Family  violence  indicator 
(domestic  violence  or  child  abuse); 

(xi)  Indication  of  an  order; 

(xii)  Locate  request  type  (optional); 

(xiii)  Locate  source  (optional);  and 

(xiv)  Any  other  information  of  the 
Secretan,'  may  require. 

(2)  Requesting  or  exchanging 
information  with  the  Federal  parent 
locator  service  for  the  purposes 
specified  in  section  453  of  the  Act; 

(3)  Exchanging  information  with  State 
agencies,  both  within  and  outside  of  the 
State,  administering  programs  under 
titles  IV-A  and  XIX  of  the  Act,  as 
necessary  to  perform  State  agency 
responsibilities  under  this  chapter  and 
under  such  programs;  and 

(4)  Exchanging  information  with  other 
agencies  of  the  State,  and  agencies  of 
other  States,  and  interstate  information 
networks,  as  necessary  and  appropriate, 
to  assist  the  State  and  other  States  in 
carrying  out  the  purposes  of  this 
chapter. 

7.  Section  307.13  is  added  to  read  as 
follows; 

§307.13    Security  and  confidentiality  for 
computerized  support  enforcement 
systems  in  operation  after  Octoberl,  1997. 

The  State  IV-D  agency  shall: 
(a)  Information  integrity  and  security- 
Have  safeguards  on  the  integrity, 
accuracy,  completeness  of,  access  to, 
and  use  of  data  in  the  computerized 
support  enforcement  system.  These 
safeguards  shall  include  written  policies 
concerning  access  to  data  by  IV-D 
agency  personnel,  and  the  sharing  of 
data  with  other  persons  to: 

(1)  Permit  access  to  and  use  of  data  to 
the  extent  necessary  to  carry  out  the 
State  IV-D  program  under  this  chapter; 
and 


(2)  Specify  the  data  which  may  be 
used  for  particular  IV-D  program 
purposes,  and  the  personnel  permitted 
access  to  such  data;  and 

(3)  Permit  access  to  and  use  of  data  for 
purposes  of  exchanging  information 
with  State  agencies  administering 
programs  under  titles  IV-A  and  XIX  of 
the  Act  to  the  extent  necessary  to  carry 
out  State  agency  responsibilities  under 
such  programs  in  accordance  with 
section  454A(f)(3)  of  the  Act. 

(b)  Monitoring  of  access.  Monitor 
routine  access  to  and  use  of  the 
computerized  support  enforcement 
system  through  methods  such  as  audit 
trails  and  feedback  mechanisms  to 
guard  against,  and  promptly  identify 
unauthorized  access  or  use; 

(c)  Training  and  information.  Have 
procedures  to  ensure  that  all  personnel, 
including  State  and  local  staff  and 
contractors,  who  may  have  access  to  or 
be  required  to  use  confidential  program 
data  in  the  computerized  support 
enforcement  system  are: 

(1)  Informed  of  applicable 
requirements  and  penalties,  including 
those  in  section  6103  of  the  Internal 
Revenue  Service  Code  and  section  453 
of  the  Act;  and 

(2)  Adequately  trained  in  security 
procedures;  and 

(d)  Penalties.  Have  administrative 
penalties,  including  dismissal  from 
employment,  for  unauthorized  access  to, 
disclosure  or  use  of  confidential 
information. 


§307.15    [Amended] 

8.  Section  307.15  is  amended  by 
replacing  the  citation  "§  307.10"  with 
the  citations  "§307.10,  or  §307.11"  in 
paragraphs  (a),  (b),  introductory  text, 
(b)(1).  (b)(5).  (b)(7),  and  (c);  and  revising 
paragraph  (b)(2),  (b)(9)  and  (b)(10)  to 
read  as  follows: 
*         *         *         »         * 

(b)  *   *   * 

(2)  The  APD  must  specify  how  the 
objectives  of  the  computerized  support 
enforcement  system  in  §  307.10,  or 
§  307.11  will  be  carried  out  throughout 
the  State;  this  includes  a  projection  of 
how  the  proposed  system  will  meet  the 
functional  requirements  of  §  307.10,  or 
§  307.11  and  how  the  single  State 
system  will  encompass  all  political 
subdivisions  in  the  State  by  October  1, 
1997,  or  October  1,  2000  respectively, 
***** 

(9)  The  APD  must  contain  a  proposed 
budget  and  schedule  of  life-cycle 
milestones  relative  to  the  size, 
complexity  and  cost  of  the  project 
which  at  a  minimum  address 
requirements  analysis,  program  design, 
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procurement  and  project  management; 
and.  a  description  of  estimated 
expenditures  by  category  and  amount 
for: 

(i)  Items  that  are  eligible  for  funding 
at  the  enhanced  matching  rate,  and 

(ii)  items  related  to  developing  and 
operating  the  system  that  are  eligible  for 
Federal  funding  at  the  applicable 
matching  rate; 

(10)  The  APD  must  contain  an 
implementation  plan  and  backup 
procedures  to  handle  possible  failures 
in  system  planning,  design, 
development,  installation  or 
enhancement. 

(i)  These  backup  procedures  must 
include  provision  for  independent 
validation  and  verification  (IV&V) 
analysis  of  a  State's  system  development 
effort  in  the  case  of  States: 

(A)  that  do  not  have  in  place  a 
statewide  automated  child  support 
enforcement  system  that  meets  the 
requirements  of  the  PSA  of  1988; 

(B)  States  which  fail  to  meet  a  critical 
milestone,  as  identified  in  their  APDs; 

(C)  States  which  fail  to  timely  and 
completely  submit  APD  updates; 

(D)  States  whose  APD  indicates  the 
need  for  a  total  system  redesign; 

(E)  States  developing  systems  under 
waivers  pursuant  to  section  452(d)(3)  of 
the  Social  Security  Act;  or, 

(F)  States  whose  system  development 
efforts  we  determine  are  at  risk  of 
failure,  significant  delay,  or  significant 
cost  overrun. 

(ii)  Independent  validation  and 
verification  efforts  must  be  conducted 
by  an  entity  that  is  independent  from 
the  State  (unless  the  State  receives  an 
exception  from  OCSE)  and  the  entity 
selected  must: 

(A)  Develop  a  project  workplan.  The 
plan  must  be  provided  directly  to  OCSE 
at  the  same  time  it  is  given  to  the  State. 

(B)  Review  and  make 
recommendations  on  both  the 
management  of  the  project,  both  State 
and  vendor,  and  the  technical  aspects  of 
the  project.  The  IV&V  provider  must 


provide  the  results  of  its  analysis 
directly  to  OCSE  at  the  same  time  it 
reports  to  the  State. 

(C)  Consult  with  all  stakeholders  and 
assess  the  user  involvement  and  buy-in 
regarding  system  functionality  and  the 
system's  ability  to  meet  program  needs. 

(D)  Conduct  an  analysis  of  past 
project  performance  sufficient  to 
identify  and  make  recommendations  for 
improvement. 

(E)  Provide  risk  management 
assessnient  and  capacity  planning 
services. 

(F)  Develop  performance  metrics 
which  allow  tracking  project  completion 
against  milestones  set  by  the  State. 

(iii)  The  RFP  and  contract  for 
selecting  the  IV&V  provider  (or  similar 
documents  if  IV&V  services  are 
provided  by  other  State  agencies)  must 
include  the  experience  anH  skills  of  the 
key  personnel  proposed  for  the  IV&V 
analysis  and  specify  by  name  the  key 
personnel  who  actually  will  work  on  the 
project  and  must  be  submitted  to  OCSE 
for  prior  approval. 


§  307.25    [Amended] 

9.  Section  307.25  is  amended  by 
replacing  the  citation  "§  307.10  "  with 
the  citations  "§307.10,  or  §307.11"  in 
the  introductory  text. 

§  307.30    [Amended] 

10.  Section  307.30  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraph  fb)  to  read  as  follows: 
***** 

(a)  Conditions  that  must  be  met  for 
FFP.  During  the  Federal  fiscal  years 
1996,  and  1997.  Federal  financial 
participation  is  available  at  the  90 
percent  rate  in  expenditures  for  the 
planning,  design,  development, 
installation  or  enhancement  of  a 
computerized  support  enforcement 
system  as  described  in  §§  307.5  and 
307.10  limited  to  the  amount  in  an 
advance  planning  document,  or  APDU 


submitted  on  or  before  September  30. 
1995,  and  approved  by  OCSE  if: 
***** 

(b)  Federal  financial  participation  w 
the  costs  of  hardware  and  proprietary 
software.  (1)  Until  September  30.  1997. 
FFP  at  the  90  percent  rate  is  available 
in  expenditures  for  the  rental  or 
purchase  of  hardware  for  the  planning, 
design,  development,  installation  or 
enhancement  of  a  computerized  support 
enforcement  system  as  described  m 
§  307.10  in  accordance  with  the 
limitation  in  paragraph  (a)  of  this 
section. 

(2)  Until  September  30.  1997,  FFP  at 
the  90  percent  rate  is  available  for 
expenditures  for  the  rental  or  purchase 
of  proprietary  operating/vendor 
software  necessary  for  the  operation  of 
hardware  during  the  planning,  design, 
development,  installation  or 
enhancement  of  a  computerized  support 
enforcement  system  in  accordance  with 
the  limitation  in  paragraph  (a)  of  this 
section,  and  the  OCSE  guideline  entitled 
"Automated  Systems  for  Child  Support 
Enforcement:  A  Guide  for  States."  FFP 
at  the  90  percent  rate  is  not  available  for 
proprietary  application  software 
developed  specifically  for  a 
computerized  support  enforcement 
system.  §  307.35  of  this  part  regarding 
reimbursement  at  the  applicable 
matching  rate.) 


§  307.35     [Amended] 

11.  Section  307.35  is  amended  by 
replacing  the  citation  "§  307.10"  with 
the  citations  "§307.10,  or  §307.11"  in 
paragraph  (a) 


§  307.40    [Amended] 

12.  Section  307.40  is  amended  by 
replacing  the  citation  "§  307.10  '  with 
the  citations  "307.10.  or  §307.11"  in 
paragraph  (a). 

[FR  Doc.  98-22276  Filed  a-20-98.  845  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  ana  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  making  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPan39 

[Docket  No.  97-CE-139-AD] 

RIN  2-I20-AA64 

Airworthiness  Directives;  Aerostar 
Aircraft  Corporation  PA-60-600  and 
PA-60-700  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Aerostar 
Aircraft  Corporation  (Aerostar)  PA-60- 
600  and  PA-60-700  series  airplanes. 
The  proposed  AD  would  require 
repetitively  inspecting  the  forward  face 
of  each  wing's  55-percent  upper  spar 
cap  for  cracks  above  the  main  landing 
gear  fitting  in  the  top  of  the  wheel  well, 
and  replacing  or  repairing  any  cracked 
upper  spar  cap.  The  proposed  AD  is  the 
result  of  reports  of  spanwise  cracks  in 
the  area  above  the  main  landing  gear 
attachment  on  two  of  the  affected 
airplanes.  The  actions  specified  by  the 
proposed  AD  are  intended  to  detect  and 
correct  fatigue  cracking  of  the  wing 
upper  spar  cap,  which  could  result  in 
structural  failure  of  the  wing  spar  to  the 
point  of  failure  with  consequent  loss  of 
control  of  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  October  13,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE- 
139-AD.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
Aerostar  Aircraft  Corporation,  3608  S. 


Davison  Boulevard,  Spokane, 
Washington  99224-5799;  telephone: 
(509)  455-8872,  facsimile:  (509)  838- 
0831.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  N.  Simonson,  Aerospace 
Engineer,  FAA,  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW,  Renton, 
Washington  98055-4056;  telephone: 
(425)  227-2597;  facsimile:  (425)  227- 
1181. 

SUPPLEMENTARY  INFORMATION: 

Cominents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  urill  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-139-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-CE-139-AD,  Room  1558, 
601  E.  12th  Street.  Kansas  City,  Missouri 
64106. 


Discussion 

The  FAA  has  received  two  reports  of 
spanwise  cracks  in  the  area  above  the 
main  landing  gear  attachment  on 
Aerostar  PA-60-600  and  PA-60-700 
series  airplanes.  In  particular  these 
cracks  are  occurring  in  the  55-percent 
upper  spar  cap  area  above  the  main 
landing  gear  fitting  in  the  top  of  the 
wheel  well. 

This  condition,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  structural  failure  of  the  wing 
spar  to  the  point  of  failure  with 
consequent  loss  of  control  of  the 
airplane. 

Relevant  Service  Information 

Aerostar  has  issued  Service  Bulletin 
SB600-132,  dated  September  3,  1997, 
which  specifies  procedures  for 
inspecting  the  forward  face  of  each 
wing's  55-percent  upper  spar  cap  for 
cracks  above  the  main  landing  gear 
fitting  in  the  top  of  the  wheel  well. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  detect  and  correct 
fatigue  cracking  of  the  wing  upper  spar 
cap.  If  not  detected  and  corrected, 
cracking  of  the  wing  upper  spar  cap 
could  result  in  structural  failure  of  the 
wing  spar  to  the  point  of  failure  with 
consequent  loss  of  control  of  the 
airplane. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Aerostar  Models  PA- 
60-600.  PA-60-601,  PA-60-601P,  PA- 
60-602P.  and  PA-6O-700P  airplanes  of 
the  same  type  design,  the  FAA  is 
proposing  AD  action.  The  proposed  AD 
would  require  repetitively  inspecting 
the  forward  face  of  each  wing's  55- 
percent  upper  spar  cap  for  cracks  above 
the  main  landing  gear  fitting  in  the  top 
of  the  wheel  well,  and  replacing  or 
repairing  any  cracked  upper  spar  cap. 

Accomplishment  of  the  proposed 
inspections  would  be  required  in 
accordance  with  Aerostar  Service 
Bulletin  SB600-132,  dated  September  3, 
1997.  The  proposed  repair  (if  necessary) 
would  be  required  to  be  accomplished 
in  accordance  with  an  FAA-approved 


Federal  Register/ Vol.  63,  No.  162 /Friday,  August  21,  1998 /Proposed  Rules  44819 


repair  scheme.  Accomplishment  of  the 
proposed  replacement  (if  necessary) 
would  be  required  in  accordance  with 
the  applicable  maintenance  manual. 

Cost  Impact 

The  FAA  estimates  that  600  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  2  workhours  per  airplane 
to  accomplish  the  proposed  initial 
inspection,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  initial  inspection  specified 
in  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $72,000,  or  $120  per 
airplane. 

These  figures  only  take  into  account 
the  costs  of  the  proposed  initial 
inspection  and  do  not  take  into  account 
the  costs  of  repetitive  inspections  and 
the  costs  associated  with  any  repair  that 
would  be  necessary  if  cracks  are  found. 
The  FAA  has  no  way  of  determining  the 
number  of  repetitive  inspections  an 
owner/operator  will  incur  over  the  life 
of  the  airplane,  or  the  number  of 
airplanes  that  will  need  replacement  or 
repair. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  1286'6:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39- AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  L'.S.C.  106(g).  40113.  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Aerostar  Aircraft  Corporation:  Docket  No. 
97-CE-139-AD. 

Applicability.  All  serial  numbers  of  the 
following  airplane  models,  certificated  in  any 
category: 

PA-60-600  (Aerostar  600) 
PA-60-601P  (Aerostar  601P) 
PA-60-700P  (Aerostar  700P1 
P.A-6O-601  (Aerostar  601) 
PA-60-602P  (Aerostar  602P) 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .AD.  For 
airplanes  that  ha\e  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  .AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  m  the 
body  of  this  AD,  unless  already 
accomplished. 

To  detect  and  correct  fatigue  cracking  of 
the  wing  upper  spar  cap.  which  could  result 
in  structural  failure  of  the  wing  spar  to  the 
point  of  failure  with  consequent  loss  of 
control  of  the  airplane,  accomplish  the 
following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD.  unless  already  accomplished,  and 
thereafter  at  intervals  not  to  exceed  100  hours 
TIS,  inspect  the  forward  face  of  each  wing's 
55-percent  upper  spar  cap  for  cracks  abo\  e 
the  main  landing  gear  fitting  in  the  top  of  the 
wheel  well.  Accomplish  this  inspection  in 
accordance  with  the  INSTRUCTIONS  section 
of  Aerostar  Service  Bulletin  SB600-132, 
dated  September  3,  1997.  The  initial 
inspection  must  be  accomplished  using  dye 
penetrant  methods  and  all  subsequent 
inspections  must  be,  at  the  ven,-  least,  visual 
inspections. 

(b)  If  any  crack(s)  is/are  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD.  prior  to  further  flight,  accomplish  either 
paragraph  (b)(1)  or  (b)(2)  of  this  AD  (below): 


(1)  Replace  the  upper  spar  cap  in 
accordance  with  the  applicable  maintenance 
manual,  and  continue  to  repetitively  inspect 
as  required  by  paragraph  (a)  of  this  AD:  or 

(2)  Obtain  a  repair  scheme  from  the 
manufacturer  through  the  F.AA,  Small 
.Airplane  Directorate,  at  the  address  specified 
in  paragraph  (d)  of  this  .AD.  incorporate  this 
scheme,  and  continue  to  repetitively  inspect 
as  required  h\  paragraph  (a)  of  this  .AD, 
unless  specified  differently  in  the 
instructions  to  the  repair  scheme 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  .A\iation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .AD 
can  be  accomplished 

(d)  .An  alternati\e  method  of  compliance  or 
adiustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  b\'  the 
Manager,  Seattle  .Aircraft  Certification  Office 
(ACO).  1601  Lind  Avenue.  S\V.  Renton. 
Washington  98055-4056.  The  request  shall 
be  forwarded  through  an  appropriate  F.A.A 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager- 
Seattle  ACO 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .AD,  if  any,  may  be 
obtained  from  the  Seattle  .ACO 

(e)  .All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Aerostar 
.Aircraft  Corporation,  3608  S  Davison 
Boulevard,  Spokane,  Washington  99224- 
5799:  or  ma\-  examine  this  document  at  the 
F.A.A.  Central  Region.  Office  of  the  Regional 
Counsel   Room  1558.  601  E   12th  Street. 
Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on  .August 
13.1998 

Michael  Gallagher, 
Small  Airplane  Directorate.  Aircraft 
Certification  Service 

[FR  Doc   98-22542  Filed  8-20-98.  8  45  ami 
31  LUNG  CODE  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tot}acco  and 
Firearms 

27  CFR  Parts  4,  19,  24,  194,  250  and 
251 

(Notice  No.  859) 

RIN  1512-AB71 

Implementation  of  Public  Law  105-34, 
Sections  908,  910  and  1415,  Related  to 
Hard  Cider,  Semi-Generic  Wine 
Designations,  and  Wholesale  Liquor 
Dealers'  Signs  (97-2523) 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasurv. 
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ACTION:  Notice  of  proposed  rulemaking 
cross  referenc:ed  to  temporary 
regulations. 

'  summary:  In  the  Rules  and  Regulations 
portion  of  this  Federal  Register,  the 
Bureau  of  Alcohol.  Tobacco  and 
Firearms  (ATF)  is  issuing  temporary 
regulations  to  implement  sections  908, 
910  and  1415  of  the  Taxpayer  Relief  Act 
of  1997.  The  new  law  made  changes  in 
the  excise  tax  on  hard  cider,  clarified 
the  authority  to  use  semi-generic 
designations  on  wine  labels,  and 
repealed  the  requirement  for  wholesale 
dealers  in  liquors  to  post  signs.  The 
wine  regulations  are  amended  to 
incorporate  the  new  cider  tax  rate  and 
to  recognize  the  labeling  changes 
relative  to  the  designation  of  hard  cider. 
These  regulations  are  also  amended  to 
incorporate  the  semi-generic  wine 
designations,  and  the  liquor  dealers' 
regulations  are  amended  to  eliminate 
the  lequirement  for  posting  a  sign. 
Clarifying  changes  are  made  to  parts  19, 
2.tO  and  251.  In  this  notice  of  proposed 
rulemaking.  ATF  invites  comments  on 
the  temporary  rule. 
DATES:  Written  comments  must  be 
received  on  or  before  October  20.  1998. 
ADDRESSES:  Send  written  comments  to: 
Chief.  Regulations  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  PO  Box 
50221,  Washington.  DC  20091-0221, 
.\ttention:  Notice  Number  859. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marjorie  D.  Ruhf.  Regulations  Branch, 
650  Massachusetts  .^venue,  NW, 
Washington,  DC  20226;  (202)  927-8230; 
or  mdruhf@atfhq.atf.treas.gov. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  The  revenue 
effects  of  this  rulemaking  on  small 
businesses  flow  directly  from  the 
underlying  statute.  Likewise,  any 
secondary  or  incidental  effects,  and  any 
reporting,  recordkeeping,  or  other 
compliance  burdens  flow  directly  from 
the  statute.  Pursuant  to  26  U.S.C. 
7805(f),  this  proposed  regulation  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 


Public  Participation 

ATF  requests  comments  on  the 
temporary  regulations  from  all 
interested  persons.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practicable  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

Comments  may  be  submitted  by 
facsimile  transmission  (FAX)  to  (202) 
927-8602,  provided  the  comments:  (1) 
Are  legible,  (2)  are  8V2"  x  11"  in  size, 
(3)  contain  a  written  signature,  and  (4) 
are  three  pages  or  less  in  length.  This 
limitation  is  necessary  to  assure 
reasonable  access  to  the  equipment. 
Comments  sent  by  FAX  in  excess  of 
three  pages  will  not  be  accepted. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged.  Facsimile  transmitted 
comments  will  be  treated  as  originals. 
ATF  will  not  recognize  any  material 
in  comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter 
considers  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public  should  not  be  included  in  the 
comment.  The  name  of  the  person 
submitting  the  comment  is  not  exempt 
from  disclosure.  During  the  comment 
period,  any  person  may  request  an 
opportunity  to  present  oral  testimony  at 
a  public  hearing.  However,  the  Director 
reserves  the  right,  in  light  of  all 
circumstances,  to  determine  if  a  public 
hearing  is  necessary. 

The  temporary  regulations  in  this 
issue  of  the  Federal  Register  amend  the 
regulations  in  27  CFR  Parts  4,  19,  24. 
194,  250  and  251.  For  the  text  of  the 
temporary  regulations  see  T.D.  ATF- 
398,  published  in  the  Rules  and 
Regulations  section  of  this  issue  of  the 
Federal  Register. 

Drafting  Information 

The  principal  author  of  this  document 
is  Marjorie  D.  Ruhf.  Regulations  Branch, 
Bureau  of  Alcohol.  Tobacco  and 
Firearms.  However,  other  personnel  of 
ATF  and  the  Treasury  Department 
participated  in  developing  the 
document. 

Signed:  July  23.  1998. 
John  W.  Magaw, 

Director. 

Approved:  July  23,  1998. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Fegulatory.  Tariff 
and  Trade  Enforcement). 

[PR  Doc.  98-22502  Filed  8-20-98;  8:45  am] 

BILUNG  CODE  4810-31 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  184-0094;  FRL-6149-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  South 
Coast  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a 
disapproval  of  revisions  to  the 
California  State  Implementation  Plan 
(SIP).  These  revisions  concern  the 
potential  exemption  of  sources  from 
applicable  emission  limits  contained  in 
permits  and  in  source  category  specific 
rules  when  excess  emissions  occur  due 
to  an  unavoidable  malfunction.  EPA  has 
evaluated  these  revisions  and  is 
proposing  to  disapprove  them  because 
they  contain  deficiencies  that,  if 
approved,  would  weaken  the  SIP. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  on  or 
before  September  21,  1998. 
ADDRESSES:  Comments  may  be  mailed 
to:  Andrew  Steckel,  Rulemaking  Office 
(AIR-4),  Air  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  and  EPA's 
evaluation  report  of  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule  are 
also  available  for  inspection  at  the 
following  locations; 

Environmental  Protection  Agency,  Air 
Docket  (6102),  401  M  Street,  SW., 
Washington,  DC  20460. 

California  Air  Resources  Board, 
Stationary  Source  Division.  Rule 
Evaluation  Section.  2020  L  Street, 
Sacramento.  CA  95812. 

South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive, 
Diamond  Bar.  CA  91765. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Canaday.  Rulemaking  Office 
(AIR-4).  Air  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1202. 

SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rule  being  proposed  for 
disapproval  is  South  Coast  Air  Quality 
Management  District  (SCAQMD)  Rule 
430 — Breakdown  Provisions.  Rule  430 
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was  submitted  to  EPA  by  the  SCAQMD 
on  October  18,  1996. 

II.  Background 

This  document  addresses  EPA's 
proposed  action  for  South  Coast  Air 
Quality  Management  District 
(SCAQMD)  Rule  430— Breakdown 
Provisions.  SCAQMD  adopted  Rule  430 
on  July  12,  1996,  and  submitted  it  to 
EPA  on  October  18,  1996.  Rule  430  was 
found  to  be  complete  on  April  23,  1997, 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51 , 
appendix  V.' 

III.  EPA  Evaluation  and  Proposed 
Action 

In  determining  the  approvability  of  a 
rule,  EPA  must  evaluate  the  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption  and  Submittal  of 
Implementation  Plans).  EPA's 
interpretation  of  these  requirements, 
which  forms  the  basis  for  this  action, 
appears  in  EPA  policy  guidance 
documents.  EPA  policy  on  excess 
emissions  resulting  from  unavoidable 
malfunctions  is  contained  in  a 
memorandum  dated  February  15,  1983, 
entitled  "Policy  on  Excess  Emissions 
During  Startup,  Shutdown, 
Maintenance,  and  Malfunctions"  (the 
Bennett  Memo).  In  general,  the  guidance 
document  cited  above,  as  well  as  other 
relevant  and  applicable  guidance 
documents,  have  been  set  forth  to 
ensure  that  submitted  rules  meet 
Federal  requirements,  are  fully 
enforceable,  and  strengthen  or  maintain 
the  SIP. 

There  is  currently  no  version  of  South 
Coast  Air  Quality  Management  District 
(SCAQMD)  Rule  430— Breakdown 
Provisions  in  the  SIP.  The  submitted 
rule  includes  the  following  provisions: 

•  General  provisions  estatlishing  the 
applicability  of  the  rule  and  providing 
for  certain  exceptions. 

•  Requirements  for  facilities  seeking 
relief  under  Rule  430.  Facilities  shall 
report  breakdowns  within  one  hour, 
shall  shut  down  malfunctioning 
equipment  within  twenty-four  hours  of 
a  breakdown,  and  shall  submit  a 
detailed  Breakdown!  Emissions  Report 
within  thirty  days. 

•  Provisions  authorizing  the 
SCAQMD  Executive  Officer  to 
investigate  reported  breakdowns  and  to 
determine  whether  relief  under  Rule 
430  shall  be  granted. 


'  EPA  adopted  the  completeness  criteria  on 
February  16,  1990  (55  FR  5830)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26,  1991  (56  FR  42216). 


•  Provisions  allowing  a  source  the 
option  of  operating  malfunctioning 
equipment  past  the  twenty-four  hour 
time  limit  provided  a  petition  for  an 
emergency  variance  has  been  filed. 

SCAQMD  Rule  430  requires  the 
source  to  demonstrate  to  the  satisfaction 
of  the  SCAQMD  Executive  Officer  that 
a  malfunction  did  not  result  from 
improper  operation  or  maintenance 
procedures  in  order  to  obtain  relief  from 
enforcement.  Rule  430  provides  that  if 
these  criteria  are  met,  then  no  violation 
of  the  rule  or  permit  condition 
containing  the  applicable  emission  limit 
will  have  occurred.  The  Bennett  memo 
explains  that  it  is  EPA  policy  to  approve 
SIP  revisions  concerning  excess 
emissions  due  to  malfunction  which 
contain  an  "enforcement  discretion 
approach."  Under  this  approach,  even  if 
the  source  demonstrates  that  the  excess 
emissions  are  due  to  an  unavoidable 
malfunction,  these  emissions  still 
constitute  a  violation  of  the  applicable 
requirement.  This  distinction  is 
significant  because  the  occurrence  of  a 
violation  gives  rise  to  EPA  enforcement 
prerogatives  in  addition  to  the  power  to 
impose  penalties,  namely  the  power  to 
seek  an  injunction  against  the  source.  It 
is  EPA  policy  that  even  if  a  malfunction 
is  determined  by  EPA  to  have  been 
unavoidable  according  to  the  criteria  set 
forth  in  the  Bennett  memo,  EPA  may 
still  seek  to  enjoin  the  facility  from 
further  operation  if  such  an  injunction 
is  necessary  in  order  to  preserve  the 
National  Ambient  Air  Quality  Standards 
(NAAQS),  Prevention  of  Significant 
Deterioration  (PSD)  increments,  or  other 
air  quality  related  values.  A  further 
deficiency  of  SCAQMD  Rule  430  is  that 
it  provides  complete  discretion  to  the 
Executive  Officer  to  determine  whether 
penalties  shall  be  imposed  in  response 
to  excess  emissions  due  to  a 
malfunction.  It  is  EPA  policy  that  the 
Agency  cannot  be  bound  by  the  decision 
of  the  District  from  seeking  penalties  for 
a  violation  of  the  SIP. 

Rules  submitted  to  EPA  for  approval 
as  revisions  to  the  SIP  must  be  fully 
enforceable,  must  maintain  or 
strengthen  the  SIP,  and  must  conform 
with  EPA  policy  in  order  to  be  approved 
by  EPA.  As  described  above,  SCAQMD 
Rule  430  contains  deficiencies  related  to 
the  preservation  of  EPA's  injunctive 
prerogative,  as  well  as  to  the  rule's 
binding  of  EPA  to  the  Executive 
Officer's  discretion  with  respect  to  the 
imposition  of  penalties.  SCAQMD  Rule 
430,  if  approved,  would  create  a 
potential  exemption  of  sources  from 
applicable  emissions  limits  contained  in 
the  SIP.  While  EPA  policy  allows  for  the 
creation  of  such  potential  exemptions, 
the  deficiencies  identified  in  Rule  430 


undermine  the  prerogatives  retained  bv 
EPA  for  protecting  the  N,\AQS,  PSD 
increments,  and  other  air  quality  related 
values  in  those  instances  where 
exemptions  are  allowed.  Thus  the 
submitted  Rule  430  would,  if  approved, 
weaken  the  SIP.  A  more  detailed 
discussion  of  EPA's  evaluation  of 
SCAQMD  Rule  430  can  be  found  in  the 
Technical  Support  Document,  dated 
July  30,  1998,  prepared  by  EPA  for  the 
rule. 

Because  of  the  identified  deficiencies. 
EPA  carmot  grant  approval  of  SCAQMD 
Rule  430  under  section  110(k)(3)  and 
part  D.  Therefore,  in  order  to  maintain 
the  SIP,  EPA  is  proposing  a  disapproval 
of  this  rule  because  it  contains 
deficiencies  which  must  be  corrected  in 
order  to  fullv  meet  the  requirements  of 
sections  182(a)(2),  182(b)(2).  182(f),  and 
part  D  of  the  CAA.  Under  section 
179(a)(2),  if  the  Administrator 
disapproves  a  submission  under  section 
llO(k)  for  an  area  designated 
nonattainment,  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  Highway 
funding  and  offsets.  The  18  month 
period  referred  to  in  section  179(a)  will 
begin  on  the  effective  date  of  EPA's.  final 
disapproval.  Moreover,  the  final 
disapproval  triggers  the  Federal 
Implementation  Plan  (FIP)  requirement 
under  section  110(c). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

IV.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

The  proposed  rules  are  not  subject  to 
E.O.  13045,  entitled  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  because  they 
are  not  "economically  significant" 
actions  under  E.O.  12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulator}-  Flexibility  Act. 
5  use.  600  et  seq..  EP.\  must  prepare 
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a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301.  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  fle.xibilitv 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
action  concerning  SIPS  on  such 
grounds.  Union  Electric  Co.  v.  US.  EPA. 
427  U.S.  246,  255-66  (1976):  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SlOO 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  August  13,  1998. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  IX. 
(FR  Doc.  98-22531  Filed  8-20-98;  8:45  am] 

BILLING  CODE  S560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  136-0082b;  FRL-6140-7] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  South 
Coast  Air  Quality  Management  District, 
Yolo-Solano  Air  Quality  Management 
District,  and  Ventura  County  Air 
Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Propo,sed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from  screen 
printing  operations,  and  graphic  arts. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  relevant  adverse 
comments  are  received  no  further 
activity  is  contemplated  in  relation  to 
this  proposed  rule.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  not  take  effect  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  rule.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  September  21,  1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Andrew  Steckel, 
Rulemaking  Office  (AIR— 1),  Air 


Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street. 
San  Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street. 

Sacramento,  CA  95814 
South  Coast  AQMD,  21865  E.  Copley 

Drive,  Diamond  Bar,  CA  91765-4182 
Yolo-Solano  AQMD,  1947  Galileo  Court, 

Suite  103.  Davis.  CA  95616 
Ventura  County  APCD,  669  County 

Square  Drive,  Ventura,  CA  93003 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Steckel,  Rulemaking  Section 
(AlR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901.  Telephone: 
(415) 744-1185. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  South  Coast  Air 
Quality  Management  District  Rule 
1130.1,  Screen  Printing  Operations, 
submitted  to  EPA  on  March  3,  1997. 
Yolo-Soland  Air  Quality  Management 
District  Rule  2.29,  Graphic  Arts  Printing 
Operations,  submitted  to  EPA  on 
November  30,  1994.  and  Ventura 
County  Air  Pollution  Control  District 
Rule  74.19.1.  Screen  Printing 
Operations,  submitted  to  EPA  on 
October  18,  1996  by  the  California  Air 
Resources  Board.  For  further 
information,  please  see  the  information 
provided  in  the  Direct  Final  action  that 
is  located  in  the  Rules  Section  of  this 
Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  )uly  31.  1998. 
Felicia  Marcus. 

Regional  Administrator.  Region  9. 

|FR  Doc.  98-22336  Filed  8-20-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  27 

[WT  Docket  No.  98-136;  FCC  98-142] 

Services  in  the  2.3  GHz  and  47  GHz 
Bands 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  On  June  30,  1998,  the  Federal 
Communications  Commission 
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(Commission)  adopted  a  Notice  of 
Proposed  Rulemaking  (NPRM)  that 
proposes  licensing  and  operating  rules 
for  the  47.2^8.2  GHz  (47  GHz)  band, 
and  proposes  that  licenses  for  this  band 
be  acquired  through  competitive 
bidding  under  the  Commission's  rules. 
The  Commission  also  proposes  to 
license  the  47  GHz  band  under  the 
Commission's  rules,  as  modified  to 
reflect  the  particular  characteristics  and 
circumstances  of  services  offered 
through  the  use  of  spectrum  in  the  47 
GHz  band.  The  Commission  seeks 
comment  on  how  Government  and  non- 
Government  licensees  can  effectively 
share  the  47  GHz  band.  In  addition,  in 
a  fevk'  instances,  the  Commission 
proposes  that  modifications  to  the  rules 
be  made  applicable  to  the  2.3  GHz  band. 
The  Commission  also  proposes  to 
modify  the  rules  to  clarify  those  rules 
that  apply  to  both  the  2.3  GHz  band  and 
the  47  GHz  band. 

DATES:  Comments  are  due  on  or  before 
September  21,  1998,  and  reply 
comments  on  or  before  October  13, 
1998.  Written  comments  by  the  public 
on  the  proposed  information  collections 
are  due  September  21,  1998.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(OMB)  on  the  proposed  information 
collections  on  or  before  October  20, 
1998. 

ADDRESSES:  Federal  Communications 
Commission,  Office  of  the  Secretary, 
Room  222.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
Secretary,  a  copy  of  £my  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234,  1919  M  Street, 
NW,  Washington,  DC  20554,  or  via  the 
Internet  to  jboley@fcc.gov,  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB,  725-1 7th  Street,  NW, 
Washington,  DC  20503,  or  via  the 

internet  to  fain t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Auction  Information:  Julie  Buchanan, 
202-418-0660. 

Legal  Information:  Eli  Johnson,  202- 
418-1310. 

Technical  Information:  Ed  Jacobs, 
202-418-1310. 

For  additional  information  concerning 
the  information  collections  contained  in 
this  NPRM,  contact  Judy  Boley  at  202- 
418-0214,  or  via  the  Internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  NPRM  in  WT  Docket  No. 
98-136,  FCC  98-142.  adopted  June  30, 
1998,  and  released  July  29,  1998.  The 
complete  text  of  this  NPRM  is  available 
for  inspection  and  copying  during 


normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street,  NW,  Washington,  DC,  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.  (202)  857-3800,  1231  20th  Street. 
NW.  Washington,  DC  20036.  The 
complete  text  is  also  available  under  the 
file  name  fcc98142.wp  or  fcc98142.txt 
on  the  Commission's  internet  site  at 
http://www.fcc.gov/Bureaus/Wireless/ 
Orders/1998. 

To  file  formally  in  this  proceeding, 
you  must  file  an  original  plus  four 
copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
you  want  each  Commissioner  to  receive 
a  personal  copy  of  your  comments,  you 
must  file  an  original  plus  nine  copies. 
You  should  send  comments  and  reply 
comments  to  Office  of  the  Secretary, 
Federal  Communications  Commission. 
Washington,  DC  20554. 

Comments  may  also  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS).  See  Electronic 
Filing  of  Documents  in  Rulemaking 
Proceedings  (63  FR  24121,  May  1,  1998). 
Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
In  completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  E-Mail. 
To  obtain  filing  instructions  for  E-Mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  E-Mail 
address."  A  sample  form  and  directions 
will  be  sent  in  reply. 

Comments  and  reply  comments  will 
be  available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  239,  at  the 
Federal  Communications  Commission, 
1919  M  Street,  NW,  Washington,  DC 
20554. 

Paperwork  Reduction  Act 

This  NPRM  contains  proposed 
information  collections.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information  collections 
contained  in  this  NPRM,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Pub.  L.  104-13'  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  NPRM;  OMB 
notification  of  action  is  due  60  days 


from  date  of  publication  of  this  NPRM 
Comments  should  address:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quahty.  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technologv. 

OMB  Approval  Number:  3060-XXXX. 

Title:  Amendment  to  part  27  of  the 
Commission's  Rules  To  Revise  Rules  for 
Services  in  the  2.3  GHz  Band  and  To 
Include  Licensing  of  Services  In  the  47 
GHz  Band. 

Form  No.:  N/A. 

Type  of  Review:  New  Collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  60 
respondents.  Approximately  nine 
responses  per  respondent  may  be 
required  for  a  total  of  540  responses. 

Estimated  Time  Per  Response:  1-20 
hours  per  response.  These  responses 
include  various  coordination 
requirements  between  licensees. 
maintaining  and  filing  information 
required  under  part  27.  notifications  of 
voluntary  and  involuntary 
discontinuance,  reduction  or 
impairment  of  service  by  common 
carriers,  and  non-common  carriers 
providing  fixed  service  under  part  27 
and  a  reporting  requirement  to 
demonstrate  the  safety  of  stratospheric 
platform  operations. 

Total  Annual  Burden:  5,100  hours. 

Estimated  costs  per  respondent:  Zero 
The  Commission  estimates  respondents 
will  utilize  in-house  staff  to  prepare  the 
required  information. 

Needs  and  Uses:  The  information 
collections  contained  in  this  NPRM  are 
needed  to  ensure  that  47  GHz  licensees 
who  operate  as  common  carriers 
providing  fixed  services  comply  with 
Title  II  requirements  of  the 
Communications  Act,  as  amended, 
concerning  the  filing  of  tariffs, 
maintaining  of  records,  liabilities  and 
discontinuance  of  services.  If  these  fixed 
common  carriers  involuntarily 
discontinue,  reduce,  or  impair  service 
for  a  period  longer  than  48  hours,  they 
are  required  to  notify  the  Commission  as 
to  the  reason  for  the  discontinuance, 
reduction  or  impairment  of  service. 
Similarly,  if  a  non-common  carrier  47 
GHz  licensee  voluntarily  discontinues, 
reduces  or  impairs  service  that  operator 
must  give  the  Commission  wTitten 
notice  within  seven  days  of  ihe  event. 
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In  addition,  the  information  collections 
contained  in  this  NPRM  concern 
proposed  requirements  that  47  GHz 
licensees  coordinate  among  themselves 
to  reduce  interference  and  notify  the 
Commission  of  their  actions. 
Furthermore,  the  NPRM  proposes  to 
require  47  GHz  licensees  that  operate 
stratospheric  platforms  to  report  on 
measures  to  protect  public  safety.  All  of 
these  reporting  requirements  are  meant 
to  ensure  efficient  use  of  the  47  GHz 
spectrum  and  to  promote  the  public 
interest. 

Synopsis  of  the  Notice  of  Proposed 
Rulemaking 

1.  In  an  earlier  proceeding.'  the 
Commission  decided  to  make  the  47 
GHz  band  available  for  commercial  use 
and  to  license  the  spectrum  under  a 
flexible  framework  that  is  consistent 
with  permitting  the  band  to  be  used  for 
all  the  services  permitted  under  the 
United  States  Table  of  Allocations. 
Accordingly,  the  ;VP/?jVf  proposes  to 
modify  part  27  of  the  Commission's 
rules,  which  currently  applies  only  to 
services  at  2. .3  GHz,  to  include  the 
services  to  be  provided  at  47  GHz.  The 
\'PRM  proposes  to  modify  part  27  to  the 
extent  necessary  to  reflect  the  particular 
characteristics  and  circumstances  of 
services  to  be  offered  through  the  use  of 
spectrum  in  the  47  GHz  band.  The 
NPRM  also  proposes  to  modify  part  27 
to  clarify  that  the  rules  contained  in  part 
27  will  apply  to  both  the  2.3  GHz  band 
and  the  47  GHz  band.  Additionally,  in 

a  few  instances,  the  NPRM  proposes 
certain  modifications  to  the  part  27 
rules  that  pertain  to  the  2.3  GHz  band. 

2.  In  the  United  States,  the  47  GHz 
band  is  allocated  to  both  Government 
and  non-Government  operations  on  a 
shared  co-primary  basis.  The 
Commission  recognized  in  proposing 
bands  for  satellite  or  wireless  use  in  an 
earlier  proceeding  that  sharing  with  co- 
primary  Government  users  might  create 
uncertainty  regarding  the  amount  of 
spectrum  within  a  licensed  block  that 
would  be  available  for  future 
commercial  use. 2  The  NPRM  seeks 
comment  on  the  possibilities  for  sharing 
between  Government  and  commercial 
wireless  users  on  frequencies  in  the  47 
GHz  band.  For  example,  the  NPRM 
seeks  comment  on  whether  it  is 
desirable  to  explore  options  that  would 
permit  exclusive  non-Government  use 
in  portions  of  this  spectrum  and  provide 


'  C'-se  uf  Radio  Frequencies  Above  40  GHz  for  ,Vpiv 
Hadio  Applications.  62  FR  43116.  Aug.  12.  1997 

-  Spectrum  Allocation  Proposals  for  Fixed- 
Satellite.  Fi.xed.  Sfobile.  and  Govemwent 
Operations.  62  FR  16129.  Apr.  4.  1997 


Government  users  geographic 
exclusivity  in  other  spectrum. 

3.  With  regard  to  in-band  interference 
control,  the  NPRM  seeks  comment  on 
whether  a  coordination  approach  or  a 
field  strength  approach  should  be 
utilized.  The  iVP/?M  states  that  because 
development  of  services  and 
technologies  that  will  use  the  47  GHz 
band  is  just  beginning  the  Commission 
does  not  have  reliable  information  at 
this  time  on  the  technical  parameters  for 
services  that  will  be  offered.  The  NPRM 
notes  that  in  the  past  depending  on  the 
service  the  Commission  has  used  one  or 
the  other  approaches. 

4.  The  NPRM  also  seeks  comment 
concerning  the  safety  of  stratospheric 
platforms  that  could  be  used  to  provide 
services  in  the  47  GHz  band.  These 
platforms  would  be  multi-ton  platforms 
suspended  by  balloons  floating  in  the 
stratosphere  over  major  cities  across  the 
Nation.  The  possibility  that  these 
platforms,  or  parts  of  them,  could  fail 
may  present  a  significant  safety  concern. 
Because  stratospheric  platforms  are  a 
novel  technology,  the  Commission  does 
not  have  a  basis  or  the  experience  on 
which  to  assess  this  issue  and  therefore 
the  NPRM  requests  comment  on  the 
public  safety  concerns  that  these 
platforms  could  raise. 

5.  The  NPRM  proposes  to  use 
competitive  bidding  as  the  assignment 
method  for  initial  licenses  in  the  47  GHz 
band,  if  mutually  exclusive  applications 
are  filed.  The  A/PflM  tentatively 
concludes  that  assignment  of  licenses 
through  a  system  of  competitive  bidding 
will  be  consistent  with  the  requirements 
of  Section  309{j)  of  the  Communications 
Act,  as  amended  by  the  Balanced 
Budget  Act  of  1997.  The  NPRMbases 
this  finding  on  the  fact  that  the  47  GHz 
band  is  not  intended  to  be  licensed  for 
public  safety  radio  services:  non- 
commercial educational  broadcast 
stations  or  public  broadcast  stations;  or 
digital  television  service  licenses  to  be 
provided  by  terrestrial  broadcast 
licensees  to  replace  their  analog 
television  service  licenses. 

6.  The  NFPiV/ proposes  to  conduct  the 
auction  for  initial  licenses  in  conformity 
with  the  general  competitive  bidding 
rules  set  forth  in  part  1,  subpart  Q.  of 
the  Commission's  rules.  Specifically, 
the  NPflM  proposes  to  employ  the  part 

1  rules  governing  designated  entities, 
application  issues,  payment  issues, 
competitive  bidding  design,  procedure 
and  timing  issues,  and  anti-collusion 
requirements.  These  rules  would  be 
subject  to  any  modifications  that  the 
Commission  adopts  in  relation  to  its 
part  1  competitive  bidding  rules.  The 
NPRM  also  proposes  to  adopt  the  small 
business  definitions  that  the 


Commission  adopted  for  broadband  PCS 
for  small  and  very  small  businesses. 

Ex  Parte  Presentations 

7.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission  rules.  See 
generally  47  CFR  1.1202.  1.1203,  and 
1.1206(a). 

Initial  Regulatory  Flexibility  Analysis 

8.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act  (RFA),'  the 
Commission  has  prepared  this  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  this  Notice  of 
Proposed  Rulemaking  {NPRM).  VVT 
Docket  No.  98-136.  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
NPRM.  The  Commission  will  send  a 
copy  of  the  NPRM.  including  the  IRFA, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  the  RFA.-»  In  addition, 
the  NPRM  and  IRFA  (or  summaries 
thereof]  will  be  published  in  the  Federal 
Register.' 

A.  Need  for,  and  Objectives  of.  the 
Proposed  Rules 

9.  This  rulemaking  is  being  initiated 
to  adopt  certain  service,  licensing,  and 
competitive  bidding  rules  for  the  47.2- 
48.2  GHz  (47  GHz)  band.  In  an  earlier 
Report  and  Order,  the  Commission 
opened  this  band  for  commercial  use 
and  determined  to  license  this  spectrum 
under  a  flexible  framework  that  permits 
this  band  to  be  used  for  all  services 
permitted  under  the  U.S.  Table  of 
Allocations.  In  particular,  in  this  NPRM. 
the  Commission  proposes  to  license  the 
47  GHz  band  under  part  27  of  the 
Commission's  rules,  as  modified  to 
reflect  the  particular  characteristics  and 
circumstances  of  services  offered 
through  the  use  of  spectrum  in  the  47 
GHz  band.  The  Commission  believes 
that  this  approach  will  encourage  new 
and  innovative  services  and 
technologies  in  this  band  without 
significantly  limiting  the  range  of 
potential  uses  for  this  spectrum. 


'5  U.S.C.  603.  The  RFA.  see  5  U.S.C.  601-612. 
has  been  amended  by  the  Contract  with  America 
Advancement  Act  of  1996,  Pub.  L.  104-121.  110 
Stat.  847  (1996)  (CWAA).  Title  II  of  the  CVV,\A  is 
the  Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA). 

"5  U.S.C.  603(a). 

'  See  id 
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10.  The  Commission's  objectives  for 
the  NPRMave:  (1)  to  accommodate  the 
introduction  of  new  uses  of  spectrum 
and  the  enhancement  of  existing  uses; 
(2)  encourage  commercial  development 
of  equipment  that  can  operate  in 
frequency  bands  above  40  GHz;  and  (3) 
to  facilitate  the  awarding  of  licenses  to 
entities  who  value  them  the  most.  The 
Commission  also  seeks  to  ensure  a 
regulatory  plan  for  the  47  GHz  band  that 
will  allow  for  the  efficient  licensing  and 
use  of  the  band,  eliminate  unnecessary 
regulatory  burdens,  enhance  the 
competitive  potential  of  the  band,  and 
provide  a  wide  variety  of  radio  services 
to  the  public. 

B.  Legal  Basis  for  Proposed  Rules 

11.  The  proposed  action  is  authorized 
under  sections  1,  4(i),  7,  10,  201,  202, 
208,  214,  301,  303,  308,  309(j),  and  310 
of  the  Communications  Act  of  1934,  47 
U.S.C.  151,  154(i),  157,  160,  201,  202, 
208,  214,  301,  303,  308.  309(j),  310. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rules  Will  Apply 

12.  For  the  purposes  of  this  NPRM, 
the  RFA  defines  a  "small  business"  to 
be  the  same  as  a  "small  business 
concern"  under  the  Small  Business 
Act,*  unless  the  Commission  has 
developed  one  or  more  defmitions  that 
are  appropriate  to  its  activities.'  Under 
the  Small  Business  Act,  a  "small 
business  concern"  is  one  that:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominemt  in  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).* 

13.  The  proposals  in  the  A/P/?M  affect 
applic£uits  who  wish  to  provide  services 
in  the  47  GHz  band.  Pursuant  to  47  CFR 
24.720(b),  the  Commission  has  defined 
"small  entity"  for  Blocks  C  and  F 
broadband  PCS  licensees  as  firms  that 
had  average  gross  revenues  of  less  than 
$40  million  in  the  three  previous 
calendar  years.  This  regulation  defining 
"small  entity"  in  the  context  of 
broadband  PCS  auctions  has  been 
approved  by  the  SEA.'  With  respect  to 
47  GHz  license  applicants,  the 
Commission  proposes  to  use  the  small 
entity  definition  adopted  in  the 
broadband  PCS  proceeding. 


*  15  U.S.C.  632. 

'See  5  U.S.C.  601(3)  (incorporating  by  reference 
the  definition  of  "small  business  concern"  in  5 
U.S.C.  632). 

"15  U.S.C.  632. 

■*  See  Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive  Bidding.  PP 
Docket  No.  93-253.  Fifth  Report  and  Order.  9  FCC 
Red  5532.  5581-82  (para.  115)  (1994). 


14.  The  Commission,  however,  has 
not  yet  determined  or  proposed  how 
many  licenses  will  be  awarded,  nor  will 
it  know  how  many  licensees  will  be 
small  businesses  until  the  auction,  if 
required,  is  held.  Even  after  that,  the 
Commission  will  not  know  how  many 
licensees  will  partition  their  license 
areas  or  disaggregate  their  spectrum 
blocks,  if  partitioning  and 
disaggregation  are  allowed.  In  view  of 
the  Commission's  lack  of  knowledge  of 
the  entities  which  will  seek  47  GHz 
licenses,  the  NPHM  therefore  assumes 
that,  for  purposes  of  Commission 
evaluations  and  conclusions  in  the 
IRFA,  all  of  the  prospective  licensees 
are  small  entities,  as  that  term  is  defined 
by  the  SBA  or  the  Commission's 
proposed  definitions  for  the  47  GHz 
band. 

15.  The  Commission  invites  comment 
on  this  analysis. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

16.  Entities  interested  in  acquiring 
spectrum  in  the  47  GHz  band  will  be 
required  to  submit  license  applications 
and  high  bidders  will  be  required  to 
apply  for  their  individual  licenses.  The 
proposals  under  consideration  in  this 
item  also  include  requiring  commercial 
licensees  to  make  showings  that  they  eu^ 
in  compliance  with  construction 
requirements,  file  applications  for 
license  renewals  and  make  certain  other 
filings  as  required  by  the 
Communications  Act.  The  Commission 
requests  comment  on  how  these 
requirements  can  be  modified  to  reduce 
the  burden  on  small  entities  and  still 
meet  the  objectives  of  the  proceeding. 

E.  Steps  Taken  to  hdinimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

17.  The  Commission  has  reduced 
burdens  wherever  possible.  To 
minimize  emy  negative  impact,  however, 
the  NPRM  proposes  certain  incentives 
for  small  entities  which  will  redound  to 
their  benefit.  These  special  provisions 
include  partitioning  and  spectrum 
disaggregation.  The  regulatory  burdens 
the  NPRM  has  retained,  such  as  filing 
applications  on  appropriate  forms,  are 
necessary  in  order  to  ensure  that  the 
public  receives  the  benefits  of 
innovative  new  services  in  a  prompt 
and  efficient  manner.  The  Commission 
will  continue  to  examine  alternatives  in 
the  future  with  the  objectives  of 
eliminating  unnecessary  regulations  and 
minimizing  any  significant  economic 
impact  on  small  entities.  The 
Commission  seeks  comment  on 


significant  alternatives  commenters 
believe  the  Commission  should  adopt. 

F.  Federal  Rules  That  May  Duplicate. 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

18.  None. 
Ordering  Clauses 

19.  Accordingly,  It  is  ordered  that 
these  actions  Are  taken  pursuant  to 
sections  1,  4(i).  7,  10,  201,  202.  208,  214. 
301,  303.  308.  309(j).  and  310  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151.  154(i),  157 
160. 201, 202, 208, 214, 301.  303,  308, 
309(j),  310. 

20.  It  is  further  ordered  that  Notice  is 
hereby  given  of  the  proposed  regulatory 
changes  described  in  the  Notice  of 
Proposed  Rulemaking,  and  that 
comment  is  sought  on  these  proposals. 

2 1 .  /( is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs. 
Reference  Operations  Division,  Shall 
send  a  copy  of  the  Notice  of  Proposed 
Rulemaking,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  Section  603(a)  of  the  Regulatorv 
Flexibility  Act  of  1980,  Pub.  L.  96-354, 
94  Stat.  1164,  5  U.S.C.  601-612  (1980). 

List  of  Subjects  in  47  CFR  Part  27 

Communications  common  carriers, 
Radio. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  part  27  of  Title  47  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  27— WIRELESS 
COMMUNICATIONS  SERVICE 

1.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  47  U  S.C.  154,  301,  302.  303, 
307.  309.  and  332. 

2.  Section  27.1  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§  27.1     Basis  and  purpose. 


(b)  Purpose.  This  part  states  the 
conditions  under  which  various 
frequency  bands  are  made  available  and 
licensed  for  the  provision  of  WCS. 

*         Ik         *         •         « 

3  Section  27.2  is  revised  to  read  as 
follows:  * 
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§27.2    Permissible  communications. 

(a)  Subject  to  the  rules  contained  in 
this  part,  any  services  allocated  in 
§2.106  of  this  chapter  for  non- 
Government  use  (column  5)  in  the 
frequency  bands  specified  in  §  27.5  may 
be  provided  by  VVCS  licensees  in  those 
bands. 

(b)  In  addition,  satellite  digital  audio 
radio  service  (DARS)  may  be  provided 
using  the  2310-2320  and'  2345-2360 
MHz  bands.  Satellite  DARS  service  shall 
be  provided  in  manner  consistent  with 
part  25  of  this  chapter. 

4.  Section  27.3  is  amended  by 
redesignating  paragraphs  (f),  (g),  and  (h) 
as  paragraphs  (g),  (h),  and  (i)  and  adding 
a  new  paragraph  (f)  to  read  as  follows: 

§  27.3    Other  applicable  rule  parts. 

***** 

ff)  Part  20  This  part  sets  forth  the 
requirements  and  conditions  applicable 
to  commercial  mobile  radio  service 
providers. 

***** 

5.  Section  27.4  is  amended  by  revising 
the  definition  of  "wireless 
communications  service"  and  by  adding 
new  definitions  in  alphabetical  order  to 
read  as  follows: 

§27.4    Terms  and  definitions. 

***** 

Disaggregation.  The  assignment  of 
discrete  portions  or  "blocks "  of 
spectrum  licensed  to  a  geographic 
licensee  or  qualifying  entity. 
***** 

High  Altitude  Platform  Station.  A 
station  located  on  an  object  at  an 
altitude  of  20  to  50  km  and  at  a 
specified,  nominal,  fixed  point  relative 
to  the  Earth. 
***** 

Partitioning.  The  assignment  of 
geographic  portions  of  a  licensee's 
authorized  service  area  along 
geopolitical  or  other  boundaries. 

***** 

Wireless  Communications  Service.  A 
radiocommunication  service  that 
encompasses  the  allocated  radio 
services  in  §2.106  of  this  chapter 
designated  for  non-Government  use 
(column  5)  for  the  frequency  band  in 
which  the  station  is  licensed. 

6.  Section  27.5  is  amended  by  adding 
paragraph  (c]  to  read  as  follows: 

§  27.5    Frequencies. 
•         *         •         *         • 

(c)  Five  paired  channel  blocks  are 
available  on  a  Regional  Economic  Area 
Grouping  basis  as  follows: 

Block  V:  47.2-47.3  and  47.7-47.8  GHz 
Block  VV:  47.3-47  4  and  47,a-^7.9  GHz 
Block  X:  47.4-47.5  and  47.9-48.0  GHz 


Block  Y:  47.5-17.6  and  48.0-18.1  GHz 
Block  Z:  47.6-47.7  and  48.1^8.2  GHz 

7.  Section  27.7  is  added  to  subpart  A 
to  read  as  follows: 

§27.7    Permissible  communications 
services. 

(a)  Authorization  for  stations  will  be 
granted  to  provide  services  on  a 
common  carrier  basis  or  a  non-common 
carrier  basis  or  on  both  a  common 
carrier  and  non-carrier  basis  in  a  single 
authorization. 

(b)  Stations  may  render  any  kind  of 
communications  service  consistent  with 
the  Commission's  rules  and  the 
regulatory  status  of  the  station  to 
provide  services  on  a  common  carrier  or 
non-common  carrier  basis. 

(c)  An  applicant  or  Ucensee  may 
submit  a  petition  at  any  time  requesting 
clarification  of  the  regulatory  status 
required  to  provide  a  specific 
communications  service. 

8.  Section  27.8  is  added  to  subpart  A 
to  read  as  follows: 

§  27.8    Requesting  regulatory  status. 

(a)  Initial  applications.  An  applicant 
will  specify  if  it  is  requesting 
authorization  to  provide  services  on  a 
common  carrier  basis,  a  non-common 
carrier  basis,  or  on  both  a  common 
carrier  and  non-common  carrier  basis. 

(b)  Amendment  of  pending 
applications.  (1)  Any  pending 
application  may  be  amended  to: 

(i)  Change  the  carrier  status  requested; 
or 

(ii)  Add  to  the  pending  request  in 
order  to  obtain  both  common  carrier  and 
non-common  carrier  status  in  a  single 
license. 

(2)  Amendments  to  change,  or  add  to, 
the  carrier  status  in  a  pending 
application  are  minor  amendments  filed 
under  §27.313. 

(c)  Modification  of  license.  (1)  A 
licensee  may  modify  a  license  to: 

(i)  Change  the  carrier  status 
authorized;  or 

(ii)  Add  to  the  status  authorized  in 
order  to  obtain  both  common  carrier  and 
non-common  carrier  status  in  a  single 
license. 

(2)  Applications  to  change,  or  add  to, 
the  carrier  status  in  a  license  are 
modifications  not  requiring  prior 
Commission  authorization.  The  licensee 
must  notify  the  Commission  within  30 
days  of  the  change.  If  the  change  results 
in  the  discontinuance,  reduction,  or 
impairment  of  an  existing  service,  the 
licensee  is  also  governed  by  §  27.71. 

9.  Section  27.11  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  27.1 1    Initial  authorization. 


(b)  The  initial  WCS  authorizations 
shall  be  granted  in  accordance  with 
§27.5. 

(1)  Authorizations  for  Blocks  A  and  B 
will  be  based  on  Major  Economic  Areas 
(MEAs),  as  shown  in  §  27.6. 
Authorizations  for  Blocks  C  and  D  will 
be  based  on  Regional  Economic  Area 
Groupings  (REAGs),  as  shovra  in  §  27.6. 

(2)  Authorizations  for  Blocks  V,  W,  X, 
Y,  and  Z  will  be  based  on  Regional 
Economic  Area  Groupings  (REAGs),  as 
shown  in  §27.6. 

(3)  Applications  for  individual  sites 
are  not  required  and  will  not  be 
accepted,  except  where  required  for 
environmental  assessments,  in 
accordance  with  §  27.59. 

10.  Section  27.14  is  amended  by 
adding  paragraphs  (a)(1)  and  (a)(2)  to 
read  as  follows: 

§27.14    Construction  requirements; 
Criteria  for  comparative  renewal 
proceedings. 

(a)  •   *   * 

(1)  As  examples  of  "safe-harbors,"  for 
a  WCS  licensee  that  chooses  to  offer 
fixed  services  or  point-to-point  services, 
the  construction  of  four  permanent  links 
per  one  million  people  in  its  licensed 
service  area  at  the  10-year  renewal  mark 
would  constitute  substantial  service.  For 
a  WCS  licensee  that  chooses  to  offer 
mobile  services  or  point-to-multipoint 
services,  a  demonstration  of  coverage  to 
20  percent  of  the  population  of  its 
licensed  service  area  at  the  10-year 
renewal  mark  would  constitute 
substantial  service.  For  a  licensee  that 
chooses  to  offer  a  fixed-satellite  service, 
one  launched  satellite  in  conjunction 
with  construction  of  one  earth  station 
per  licensed  service  area  at  the  10-year 
renewal  mark  would  constitute 
substantial  service. 

(2)  In  addition,  the  Commission  may 
consider  such  factors  as  whether  the 
licensee  is  offering  a  specialized  or 
technologically  sophisticated  service 
that  does  not  require  wide  coverage  to 
be  of  benefit  to  customers,  and  whether 
the  licensee's  operations  serve  niche 
markets  or  focus  on  serving  populations 
outside  of  areas  served  by  other 
licensees.  These  safe-harbor  examples 
are  intended  to  provide  WCS  licensees 
a  degree  of  certainty  as  to  compliance 
with  the  substantial  service  requirement 
by  the  end  of  the  initial  license  term. 
Licensees  can  meet  this  requirement  in 
other  ways,  and  licensees'  showings 
will  be  reviewed  on  a  case-by-case  basis. 
•         »         »         •         • 

11.  Section  27.15  is  amended  by 
revising  paragraph  (b)(4)  and  adding 
paragraph  (e)  to  read  as  follows: 
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§27.15    Geographic  partitioning  and 
spectrum  disaggregation. 

***** 

(b)  *    *    * 

(4)  Signal  levels.  For  purposes  of 
partitioning  and  disaggregation,  WCS 
systems  must  be  designed  so  as  not  to 
exceed  the  signal  level  specified  in 
§  27.55  at  or  beyond  the  licensee's 
service  area  boundary,  unless  any 
affected  adjacent  service  area  licensee 
has  agreed  to  a  different  signal  level. 
***** 

(e)  Construction  requirements — (1) 
Partitioning.  Partial  assignors  and 
assignees  for  license  partitioning  have 
two  options  to  meet  construction 
requirements.  Under  the  first  option,  the 
partitioner  and  partitionee  would  each 
certify  that  they  will  independently 
satisfy  the  substantial  service 
requirement  for  their  respective 
partitioned  areas.  If  either  licensee 
failed  to  meet  its  substantial  service 
showing  requirement,  only  the  non- 
performing  licensee's  renewal 
application  would  be  subject  to 
dismissal.  Under  the  second  option,  the 
partitioner  certifies  that  it  has  met  or 
will  meet  the  substantial  service 
requirement  for  the  entire  market.  If  the 
partitioner  fails  to  meet  the  substantial 
service  standard,  however,  only  its 
renewal  application  would  be  subject  to 
forfeiture  at  renewal. 

(2)  Disaggregation.  Partial  assignors 
and  assignees  for  license  disaggregation 
have  two  options  to  meet  construction 
requirements.  Under  the  first  option,  the 
disaggregator  and  disaggregatee  would 
certify  that  they  each  will  share 
responsibility  for  meeting  the 
substantial  service  requirement  for  the 
geographic  service  area.  If  parties 
choose  this  option  and  either  party  fails 
to  do  so,  both  licenses  would  be  subject 
to  forfeiture  at  renewal.  The  second 
option  would  allow  the  parties  to  agree 
that  either  the  disaggregator  or  the 
disaggregatee  would  be  responsible  for 
meeting  the  substantial  service 
requirement  for  the  geographic  service 
area.  If  parties  choose  this  option,  and 


the  party  responsible  for  meeting  the 
construction  requirement  fails  to  do  so. 
only  the  license  of  the  nonperforming 
partv  would  be  subject  to  forfeiture  at 
renewal. 

12.  Section  27.53  is  amended  by 
adding  a  heading  to  paragraph  (a), 
revising  the  introductory  text  of 
paragraph  (a),  redesignating  paragraph 
(c)  as  paragraph  (d),  and  adding  a  new- 
paragraph  (c),  to  read  as  follows; 

§27.53     Emission  limits. 

(a)  For  the  band  2305-2360  MHz:  The 
power  of  any  emission  outside  the 
licensee's  bands  of  operation  shall  be 
attenuated  below  the  transmitter  power 
(p)  within  the  licensed  bands  of 
operation  by  the  following  amounts; 
***** 

(c]  For  the  47.2-48.2  GHz  band:  The 
peak  power  of  any  emission  outside  the 
licensee's  authorized  bands  shall  be 
attenuated  below  the  maximum  peak 
spectral  density  by  at  least  43  +  10  log  (p) 
dB  or  80  dB,  whichever  is  less. 
***** 

13.  Section  27.55  is  revised  to  read  as 
follows: 

§27.55    Field  strength  limits. 

The  predicted  or  measured  median 
field  strength  at  any  location  at  or 
beyond  the  border  of  a  WCS  service  area 
shall  not  exceed  the  following  value 
unless  the  parties  agree  to  a  different 
field  strength.  The  following  value 
applies  to  both  the  initially  offered  MEA 
and  REAG  service  areas  and  to 
partitioned  service  areas; 

For  the  2305-2320  MHz  and  2345-2360 
.MHz  bands:  47  dBuV'/m. 

14.  Section  27.57  is  revised  to  read  as 
follows; 

§27.57    Intemational  coordination. 

Terrestrial  WCS  operations  in  the 
border  areas  shall  be  subject  to 
coordination  with  bordering  countries 
and  provide  protection  to  non-U. S. 
operations  in  the  appropriate  frequency 
bands.  In  addition,  satellite  operations 
in  WCS  spectrum  shall  be  subject  to 


international  satellite  coordination 
procedures. 

15,  Section  27.58  is  amended  h\ 
revising  the  mtroductorv  text  of 
paragraph  (a)  to  read  as  follows; 

§  27.58    Interterence  to  MDS/ITFS 
receivers. 

(a)  WCS  licensees  operating  in  the  2.3 
GHz  band  shall  bear  full  financial 
obligation  to  remedy  interference  to 
.MDS/ITFS  block  down  con\'erters  if  all 
of  the  following  conditions  are  met. 
***** 

16-  Section  27.71  is  added  to  subpart 
C  to  read  as  follows 

§27.71     Discontinuance,  reduction,  or 
impairment  ot  service. 

(a)  If  the  service  provided  by  a  fixed 
common  carrier  licensee  is  in\oluntarilv 
discontinued,  reduced,  or  impaired  for 
a  period  exceeding  48  hours,  the 
licensee  must  promptlv  notifv  the 
Commission,  m  writing,  as  to  the 
reasons  for  discontinuance,  reduction. 
or  impairment  of  service,  including  a 
statement  when  normal  service  is  to  be 
resumed.  When  normal  service  is 
resumed,  the  licensee  must  promptlv 
notifv  the  Commission- 
lb)  If  a  fixed  common  carrier  licensee 
voluntarilv  discontinues,  reduces,  or 
impairs  service  to  a  communitv  or  part 
of  a  communitN.  it  must  obtain  prior 
authorization  as  provided  under  fc)  63  71 
of  this  chapter.  .An  application  uill  be 
granted  within  30  days  after  filing  if  no 
objections  were  received, 

(c)  If  a  non-common  carrier  licensee 
voluntarily  discontinues,  reduces,  or 
impairs  service  to  a  community  or  part 
of  a  community,  it  must  give  written 
notice  to  the  Commission  within  seven 
days. 

(d)  Notifications  and  requests 
identified  in  paragraphs  (a)  through  (cj 
of  this  section  should  be  sent  to;  Federal 
Communications  Commission,  Common 
Carrier  Radio  Ser%'ices.  1270  Fairfield 
Road.  Gettysburg,  Pennsylvania  17325 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

August  14.  1998. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  tlie  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  D.C.  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington.  DC. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

National  Agricultural  Statistics  Service 

Title:  1998  Farm  and  Ranch  Irrigation 
Survey. 

OMB  Control  Number:  0535-NEW. 
Summary  of  Collection:  The  Farm  and 
Ranch  Irrigation  Survey  (FRJS)  is  an 
integral  part  of  the  1997  Census  of 
Agriculture  and  is  conducted  under  the 
Authority  of  the  Census  of  Agriculture 
Act  of  1997  (PubUc  Law  105-113).  This 
law  requires  the  Secretary  of  Agriculture 
and  the  National  Agricultural  Statistics 
Service  (NASS)  to  conduct  a  Census  of 
Agriculture  in  1998  and  every  fifth  year 
following  1998.  AgricuUural  irrigation  is 
the  largest  single  use  of  available  U.S. 
water  supplies,  accounting  for  more 
than  two-thirds  of  all  ground-water 
withdrawals  and  more  than  84  percent 
of  all  consumptive  uses.  Therefore,  high 
quality  data  on  agricultural  water  use 
are  needed  to  help  public  and  private 
sector  officials  understand  and  manage 
this  important  national  resource.  NASS 
collects  information  using  the  FRIS. 

Need  and  Use  of  the  Information: 
NASS  will  collect  information  from  the 
FRIS  on  acres  irrigated  by  land  use 
category,  acres  and  yields  of  irrigated 
and  nonirrigated  crops,  quantity  of 
water  applied  and  method  of 
application  to  selected  crops,  acres 
irrigated  and  quantity  of  water  used  by 
source,  acres  irrigated  by  type  of  water 
distribution  systems,  and  number  of 
irrigation  wells  and  pumps.  The 
primary  purpose  of  FRIS  is  to  provide 
detailed  data  relating  to  on-farm 
irrigation  activities  for  use  in  preparing 
a  wide  variety  of  water-related 
programs,  economic  models,  legislative 
initiatives,  market  analyses,  and 
feasibility  studies.  The  absence  of  FRIS 
data  would  certainly  affect  irrigation 
policy  decision. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  20,000. 

Frequency  of  Responses:  Reporting: 
Other  (One  time). 

Total  Burden  Hours:  14,333. 

National  Agricultural  Statistics  Service 

Title:  1998  Census  of  Horticultural 
Specialties. 

OMB  Control  Number:  0535-NEW. 

Summary  of  Collection:  The  census  of 
horticultural  specialties  is  one  of  a 
series  of  census  special  studies  for  the 
Census  of  Agriculture  which  provides 
more  detailed  statistics  relating  to  a 


specific  subject.  The  census  of 
horticultural  specialties  is  an  integral 
part  of  the  1997  Census  of  Agriculture 
and  is  conducted  under  the  authority  of 
the  Census  of  Agriculture  Act  of  1997 
(Public  Law  105-113).  The  law  requires 
the  Secretary  of  Agriculture  and  the 
National  Agricultural  Statistics  Service 
(NASS)  to  conduct  a  Census  of 
Agriculture  in  1998  and  every  fifth  year 
following  1998.  Horticulture  is  one  of 
the  fastest  growing  segments  in  the 
agriculture  sector.  Horticultural  crops 
are  high  value  crops  which  farmers 
could  grow  to  diversify  their  farming 
operations,  but  more  information  about 
them  is  needed.  Horticultural  operations 
are  large  consumers  of  pesticides  and 
other  chemicals,  so  research  funding  is 
critical  to  this  industry  to  develop  more 
effective  horticultural  chemicals  or 
plants  that  are  resistant  to  common 
diseases.  NASS  will  collect  information 
on  horticulture  using  data  from  the 
census. 

Need  and  Use  of  the  Information: 
NASS  will  collect  information  on  the 
number  and  value  of  plants  grown  and 
sold,  the  value  of  land,  buildings, 
machinery  and  equipment,  selected 
production  expenses,  irrigation, 
marketing  channels,  hired  labor,  area 
used  for  production,  and  type  of 
structure.  The  primary  objective  of  the 
horticultural  specialties  census  is  to 
obtain  a  comprehensive  and  detailed 
picture  of  the  horticultural  sector  of  the 
economy.  Without  the  census  of 
horticultural  specialties,  government 
pohcy  makers  and  plaimers  would  lack 
valuable  information  needed  to 
accomplish  their  missions. 

Description  of  Respondents:  Farms; 
business  or  other  for-profit. 

Number  of  Respondents:  47,000. 

Frequency  of  Responses:  Reporting: 
Other  (One  time). 

Total  Burden  Hours:  48,371. 

National  Agricultural  Statistics  Service 

Title:  Childhood  Agricultural  Injury. 

OMB  Control  Number:  0535-NEW. 

Summary  of  Collection:  The  National 
Agricultural  Statistics  Service's  (NASS) 
primary  function  is  to  prepare  and  issue 
State  and  National  estimates  of  crop  and 
livestock  production.  NASS  has  been 
asked  by  Uie  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  to  conduct  a  childhood 
agricultural  injury  study.  Injuries  to 
children  living,  working,  or  visiting 
farms  are  the  focus  of  a  special  NIOSH 
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initiative  directed  by  Congress.  A  major 
problem  in  planning  injury  prevention 
programs  for  these  children  is  the  lack 
of  surveillance  data,  especially  for  those 
injuries  that  are  nonfatal.  For  the  study, 
an  injury  is  defined  as  any  condition 
that  results  in  one-half  day  or  more  of 
restricted  activity  (child  missed  school, 
could  not  perform  normal  activities, 
missed  work).  A  childhood  agricultural 
injury  is  defined  as  any  injury  meeting 
this  definition  that  occurred  on  the  farm 
property  (including  homestead),  or 
occurred  while  performing  work,  either 
on  the  farm  or  off  the  farm,  associated 
with  the  farm  business.  NASS  will 
collect  information  using  a  survey. 

Need  and  Use  of  the  Information: 
NASS  will  collect  information  on  the 
estimates  of  annual  childhood 
agricultural  injury  incidence  rates, 
aiuiual  injury  frequencies,  and 
descriptive  injury  information  for 
children  living  on,  working  on,  or 
visiting  on  farming  operations  in  the 
United  States.  Data  from  the  survey  will 
provide  a  source  of  consistent 
information  which  NIOSH  can 
effectively  target  funds  appropriated  by 
Congress  for  the  prevention  of 
childhood  agricultural  injuries. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  42,500. 

Frequency  of  Responses:  Reporting: 
Other  (One  time). 

Total  Burden  Hours:  2,125. 

Food  Safety  and  Inspection  Service 

Title:  Pathogen  Reduction/Hazard 
Analysis  and  Critical  Control  Point 
(HACCP)  Svstem. 

OMB  Control  Number:  0583-0103. 

Summary  of  Collection:  The  Food 
Safety  and  Inspection  Service  (FSIS)  has 
been  delegated  the  authority  to  exercise 
the  functions  of  the  Secretary  as 
provided  in  the  Federal  Meat  Inspection 
Act  (FMIA)  (21  U.S.C.  601)  and  the 
Poultry  Products  Inspection  Act  (PPIA) 
(21  U.S.C.  451).  These  statutes  mandate 
that  FSIS  protect  th*e  public  by  ensuring 
the  meat  and  poultry  products  are  safe, 
wholesome,  unadulterated,  and 
properly  labeled  and  packaged.  FSIS  has 
begun  to  build  the  principle  of 
prevention  into  its  inspection  program 
and  requires  regulated  establishments  to 
prepare  operating  plans  and 
continuously  report  performance  against 
the  plans. 

Need  and  Use  of  the  Information: 
Information  wnll  be  collected  from 
establishments  as  proof  that  standard 
operating  plans  have  been  developed. 
Additionally,  information  must  be 
reported  and  pertinent  records 
maintained  on  the  occurrence  and 
numbers  of  pathogenic  microorganisms 
on  meat  and  poultry  products.  FSIS  will 


use  this  information  during  the 
inspection  process  and  to  determine 
whether  an  establishment  should 
change  its  operating  procedures  so  that 
the  public's  health  is  protected. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  7,374. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion: 
Other  (dailv). 

Total  Burden  Hours:  30,686. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  7  CFR  319.76  E.xotic  Bee 
Diseases  and  Parasites.  7  CFR  322 
Honeybees  and  Honeybee  Semen. 

OMB  Control  Number:  0579-0072. 

Summary  of  Collection:  The 
Honeybee  Act  of  1922  (Title  7.  Chapter 
11)  was  created  to  prevent  the 
introduction  and  spread  of  diseases  and 
parasites  harmful  to  honeybees,  and  the 
introduction  of  genetically  undesirable 
plasm  of  honeybees.  The  introduction 
and  establishment  of  new  honeybee 
diseases,  parasites,  and  undesirable 
honeybee  strains  in  the  United  States 
could  cause  multimillion  dollar  losses 
to  American  agriculture.  Diseases  and 
parasites  can  weaken  or  kill  honeybees, 
thereby  causing  substantial  reductions 
in  the  production  of  honey  and  other 
honeybee  products,  as  well  as  a 
reduction  in  pollination  activity. 
Section  281c  of  the  Honeybee  Act 
provides  that  honeybees  and  honeybee 
semen  can  only  be  imported  into  the 
United  States  under  rules  and 
regulations  prescribed  bv  the  Secretary 
of  Agriculture  and  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS). 
Anyone  who  seeks  to  import  honevbees, 
honeybee  semen,  or  articles  that  could 
harbor  diseases  or  parasites  of 
honeybees  must  apply  tu  APHIS  for  an 
import  permit.  APHIS  will  collect 
various  pieces  of  information 
concerning  the  nature  and  point  of 
origin  of  the  items  to  be  imported  using 
a  number  of  forms  and  documents. 

Need  and  Use  of  the  Information: 
APHIS  collects  information  from 
importers  such  as  name,  address, 
telephone  number;  the  quantity  and 
kinds  of  articles  intended  for  import;  the 
amount  of  semen  to  be  imported;  the 
species  or  subspecies  of  honeybee  from 
which  the  semen  was  collected;  the 
country  or  locality  or  origin:  the 
intended  port  of  entry  in  the  United 
States;  the  means  of  transportation;  and 
the  expected  date  of  arrival.  The 
information  is  needed  to  determine  if 
the  honeybee  semen  or  restricted 
articles  are  eligible  for  importation  into 
the  United  States,  and  under  what 
conditions  (i.e..  necessar\'  treatment, 


appropriate  shipping  containers,  proper 
port  of  entry,  etc.). 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households;  Farms;  Federal 
Government;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  91 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  31. 

Food  and  Nutrition  Ser\'ice 

Title:  Requisition  for  Food  Coupon 
Books. 

OMB  Control  Number:  0584-0022 

Summary  of  Collection:  The  Food 
Stamp  Act  of  1977  requires  the 
Secretary  and  the  Food  and  Nutrition 
Service  (FNS)  to  prescribe  appropriate 
procedures  for  the  delivery  of  food 
coupon  books  to  coupon  issuers  and  for 
the  subsequent  controls  to  be  placed 
over  such  coupons  by  coupon  issuers  i.i 
order  to  ensure  adequate  accountability. 
The  regulations  at  7  CFR  274.7  and 
274.8  require  State  agencies  to  establish 
coupon  inventory  management  systems 
which  include  proper  control  and 
security  procedures,  procedures  for 
ordering  coupon  books  and  shippmg 
books  within  the  State.  These 
procedures  also  provide  an  orderiv 
mechanism  for  States  to  order  new 
supplies  of  food  coupon  books.  FNS 
will  collect  information  using  F"orm 
FNS-260.  Requisition  of  Food  Coupon 
Books,  to  determine  what  State  needs 
additional  coupon  books  and  the  details 
of  their  order. 

Need  and  L'se  of  the  Information:  FNS 
collects  information  to  determine  how 
many  coupon  books  to  order,  what 
denominations  and  when  to  order  more 
coupon  books  in  order  to  provide  State 
agencies  with  inventories  that  will  be 
adequate  to  issue  program  benefits  to 
households  on  a  monthly  basis. 

Description  of  Respondents:  State. 
Local  or  Tribal  Government. 

Number  of  Respondents:  1.000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  3,000. 

Food  and  Nutrition  Ser\ice 

Title:  Determining  Eligibility  for  Free 
and  Reduced  Price  Meals  and  Free  .Milk 
OMB  Control  Number:  0584-0026 
Summar}'  of  Collection:  The  Personal 
Responsibility  and  Work  Opportunity 
Act  of  1996.  Public  Law  104-193.  was 
enacted  on  August  22.  1996.  This  statute 
amended  the  National  School  Lunch 
Act  to  remove  all  references  to  the 
automatic  free  meal  eligibility  of 
children  from  assistance  units  receiving 
benefits  under  Aid  to  Families  with 
Dependent  Children  (AFDC).  In  its 
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place.  Congress  established  automatic 
eligibility  for  children  receiving  benefits 
under  the  State  program  funded  under 
part  A  of  title  IV  of  the  Social  Security 
Act  (generally  known  as  Temporary 
Assistance  for  Needy  Families  (TANF)). 
provided  that  the  eligibility  criteria  for 
the  state's  TANF  program  are 
comparable  to  or  more  restrictive  than 
the  standards  for  the  AFDC  program  it 
replaced.  Because  States  have  latitude 
in  the  way  they  administer  TANF,  the 
Secretary  is  requesting  State  agencies,  in 
cooperation  with  the  agency 
administering  TANF.  to  make 
comparison  and  inform  the  Secretary  of 
their  determination. 

Need  and  Use  of  the  Information:  The 
Food  and  Nutrition  Service  (FNS)  is 
requiring  each  State  agency  to  notify  the 
appropriate  FNS  regional  office,  in 
writing,  whether  the  TANF  program  in 
their  State  is  comparable  to  or  more 
restrictive  than  their  AFDC  program, 
and  indicate  the  information  used  to 
make  the  comparison.  This  information 
is  required  in  order  to  facilitate  the 
delivery  of  Federal  benefits  to  eligible 
beneficiaries. 

Description  of  Respondents: 
Individuals  or  households;  Not-for- 
profit  institutions;  State.  Local  or  Tribal 
Government. 

Number  of  Respondents:  4.260,648. 

Frequency  of  Responses: 
Recordkeeping:  Reporting:  Biennially; 
Annually;  Other  (Trienniallv). 

Total  Burden  Hours:  1.028.149. 

Risk  Management  Agency 

Title:  Multiple  Peril  Crop  Insurance. 

OMB  Control  Number:  0563-0053. 

Summary  of  Collection:  The  Federal 
Crop  Insurance  Corporation  (FCIC) 
provides  for  a  nationwide  crop 
insurance  program.  The  Federal  Crop 
Insurance  Act,  as  amended  in  1994  and 
1996.  established  the  crop  insurance 
program  to  be  the  principal  tool  for  risk 
management  by  producers  of  farm 
products.  The  current  regulations  and 
insurance  provisions  require  the 
collection  of  a  wide  raiage  of 
information  through  various  forms  that 
are  categorized  as  either  sales 
documents  or  notices  of  damage  and 
claim.  The  information  collected  is  used 
in  part  to  establish  insurance  coverage, 
premiums,  payments,  indemnities  and 
allow  for  other  program  and 
administrative  operations.  The  Risk 
Management  Agency  (RMA)  on  behalf  of 
FCIC  is  proposing  to  modify  regulations 
implementing  the  Grape  Crop  Insurance 
Provisions.  The  proposed  changes  will 
(1)  allow  grape  producers  in  Idaho, 
Oregon,  and  Washington  to  select  one 
price  election  and  one  coverage  level  for 
each  varietal  group  specified  in  the 


Special  Provisions;  and  (2)  provide  year- 
round  coverage  in  California,  Idaho, 
Mississippi,  Oregon,  Texas  and 
Washington  for  insureds  with  no  break 
in  coverage  from  the  prior  crop  vear.  No 
changes  are  proposed  to  the  existing 
forms  and  no  additional  burden  is 
anticipated  due  to  these  proposed 
changes. 

Need  and  Use  of  the  Information:  The 
current  regulations  and  insurance 
provisions  require  the  collection  of  a 
wide  range  of  information  that  is  used 
to  in  part  to  establish  insurance 
coverage,  premiums,  payments, 
indemnities  and  allow  for  other  program 
and  administrative  operations.  This 
information  is  also  used  to  create  an 
information  data  base  to  support 
continued  development  and 
improvements  in  crop  insurance 
products  available  to  producers  and  to 
strengthen  the  insurance  program 
overall. 

Description  of  Respondents:  Farms; 
Business  or  other  for-profit. 

Number  of  Respondents:  4.514. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Annually. 

Total  Burden  Hours:  1.092.849. 

Risk  Management  Agency 

Title:  Multiple  Peril  Crop  Insurance. 

OMB  Control  Number:  0563-0053. 

Summary  of  Collection:  The  Federal 
Crop  Insurance  Corporation  (FCIC) 
provides  for  a  nationwide  crop 
insurance  program.  The  Federal  Crop 
Insurance  Act.  as  amended  in  1994  and 
1996.  established  the  crop  insurance 
program  to  be  the  principal  tool  for  risk 
management  by  producers  of  farm 
products.  The  current  regulations  and 
insurance  provisions  require  the 
collection  of  a  wide  range  of 
information  through  various  forms  that 
are  categorized  as  either  sales 
documents  or  notices  of  damage  and 
claim.  The  information  collected  is  used 
in  part  to  establish  insurance  coverage, 
premiums,  payments,  indemnities  and 
allow  for  other  program  and 
administrative  operations.  The  Risk 
Management  Agency  (RMA)  on  behalf  of 
FCIC  is  proposing  to  modify  regulations 
implementing  the  Cotton  and  ELS 
Cotton  Crop  Insurance  Provisions.  The 
proposed  changes  will  (1)  provide  a 
replant  payment;  (2)  revise  the 
provision  used  to  determine  the  amount 
of  production  to  count  for  cotton  and 
ELS  cotton  that  is  eligible  for  quality 
adjustments;  and  (3)  provide  a 
prevented  planting  coverage  level  of  50 
percent  for  cotton  and  ELS  cotton  for 
the  1999  and  subsequent  crop  years. 
The  burden  associated  with  this 
collection  will  decrease  due  to  fewer 
insured  and  respondents. 


Need  and  Use  of  the  Information:  The 
current  regulations  and  insurance 
provisions  require  the  collection  of  a 
wide  range  of  information  that  is  used 
to  in  part  to  establish  insurance 
coverage,  premiums,  payments, 
indemnities  and  allow  for  other  program 
and  administrative  operations.  This 
information  is  also  used  to  create  an 
information  data  base  to  support 
continued  development  and 
improvements  in  crop  insurance 
products  available  to  producers  and  to 
strengthen  the  insurance  program 
overall. 

Description  of  Respondents:  Farms; 
Business  or  other  for-profit. 

Number  of  Respondents:  1,599,244. 

Frequency  of  Responses: 
Recordkeping;  reporting:  Annually. 

Total  Burden  Hours:  1.126,103." 
Nancy  Sternberg, 

Departmental  Information  Clearance  Officer. 
[FR  Doc.  98-22521  Filed  8-20-98;  8:45  am] 

BILLING  CODE  3410-01-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Cool  Bear  Vegetative  Management, 
Road  Management,  and  Watershed 
Rehabilitation.  Lolo  National  Forest, 
Sanders  County,  Montana 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 

summary:  The  USDA,  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the 
environmental  effects  of  timber  harvest, 
reforestation,  precommercial  thinning, 
prescribed  burning,  road  management 
and  watershed  rehabilitation;  and  to 
correct  management  area  mapping 
errors  in  the  Lolo  National  Forest  Land 
and  Resource  Management  Plan  (Forest 
Plan)  in  the  Fishtrap  Creek  drainage 
(herein  referred  to  as  the  Cool  Bear 
Project).  The  project  area  encompasses 
18,000  acres  north  of  Thompson  Falls. 
Montana. 

The  proposed  actions  of  timber 
harvest,  reforestation,  precommercial 
thinning,  prescribed  burning,  road 
management,  and  watershed 
rehabilitation  are  being  considered 
together  because  they  represent  either 
connected  or  cumulative  actions  as 
defined  by  the  Council  on 
Environmental  Quality  (40  CFR 
1508.25).  This  EIS  wifl  tier  to  the  Lolo 
Forest  Plan  Final  EIS  (April,  1986). 
DATES:  Written  comments  and 
suggestions  should  be  received  by 
September  21,  1998. 
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ADDRESSES:  Submit  written  comments 
and  suggestions  on  the  proposed 
management  activities  or  a  request  to  be 
placed  on  the  project  mailing  list  to 
Richard  A.  Smith,  District  Ranger, 
Plains/Thompson  Falls  Ranger  District, 
Lolo  National  Forest,  P.O.  Box  429, 
Plains,  Montana  59859. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Yurczyk,  EIS  Team  Leader, 
Plains/Thompson  Falls  Ranger  District, 
Lolo  National  Forest,  Phone  (406)  826- 
4313. 

SUPPLEMENTARY  INFORMATION:  Timber 
harvest,  is  proposed  on  approximately 
2170  acres  of  forested  land  removing  an 
estimated  8.9  MMBF,  in  the  Cool  Bear 
project  area,  T.  24  N..R.  27  W.:  T.  24  N., 
R.  28  W.;  and  T.  25  N..  R.  28  W,  PMM. 
This  area  has  been  designated  as 
suitable  for  timber  management  by  the 
Lolo  Forest  Plan.  Prescribed  burning  on 
approximately  701  acres  is  proposed  to 
facilitate  reforestation,  improve  forest 
health,  reduce  fuel  loading  and  enhance 
big  game  forage  production. 
Approximately  1.9  miles  of  new  road 
construction  is  proposed. 
Reconditioning  of  12  miles  and 
reconstructing  27  miles  of  existing  road 
is  proposed  to  improve  drainage  and 
reduce  sediment  delivery  to  Fishtrap 
Creek.  Fishtrap  Creek  is  identified  as  a 
water  quality  limited  stream  segment  by 
the  State  of  Montana.  The  project  would 
also  obliterate  the  entrances  of 
secondary  roads  that  are  not  needed  in 
the  future.  There  are  15  roads  that  are 
now  closed  with  gates.  The  gates  will  be 
removed  and  the  entrances  obliterated 
to  prevent  all  motor  vehicle  travel. 
These  roadways  will  be  reseeded  to 
hasten  recovery.  The  project  wnill  also 
propose  correction  of  mapping  errors  in 
the  Forest  Plan  Management  Area 
allocation. 

The  Lolo  Forest  Plan  provides  the 
overall  guidance  for  management 
activities  in  the  potentially  affected  area 
through  its  goals,  objectives,  standards 
and  guidelines,  and  management  area 
direction.  The  purpose  of  these 
proposed  actions  is  to  alter  current 
trends  in  the  forest  condition  and  to 
regulate,  over  time,  changes  in 
vegetative  cover  which  could  adversely 
affect  timber  commodity  potential, 
wildlife  habitat,  fuel  build  up  or 
watershed  stability.  Timber  harvest  will 
help  support  the  economic  structure  of 
local  communities  while  contributing  to 
the  regional  and  national  timber  supply. 
Proposed  road  closures  and  timing  of 
harvest  activities  are  intended  to  limit 
human  disturbance  within  suitable 
grizzly  bear  habitat,  improve  long-term 
watershed  conditions,  while  continuing 


to  provide  non-motorized  recreational 
uses. 

The  Forest  Service  will  consider  a 
range  of  alternatives.  One  of  these  will 
be  the  "no  action"  alternative,  in  which 
none  of  the  proposed  activities  would 
be  implemented.  Additional  alternatives 
will  examine  varying  levels  and 
locations  for  the  proposed  activities  in 
response  to  issues  and  other  resource 
values. 

The  EIS  will  analyze  the  direct, 
indirect,  and  cumulative  environmental 
effects  of  the  alternatives.  Past,  present, 
and  projected  activities  on  both  private 
and  National  Forest  lands  will  be 
considered.  The  EIS  will  disclose  the 
analysis  of  site-specific  mitigation 
measures  and  their  effectiveness. 

Public  participation  is  an  important 
part  of  the  analysis.  The  public  may 
visit  Forest  Service  officials  at  any  time 
during  the  analysis  and  prior  to  the 
decision.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  No 
public  meetings  are  scheduled  at  this 
time.  Comments  previously  received 
from  the  public  on  the  Cool  Bear 
project,  wrill  be  utilized  in  the 
preparation  of  the  EIS  and  do  not  need 
to  be  resubmitted. 

Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  Draft  EIS. 

The  following  principle  issues  have 
been  identified  so  far: 

1.  The  potential  effect  of  proposed 
timber  harvest  and  associated  road 
development  on  forest  health,  old 
growth,  fragmentation,  vegetative  cover 
types  and  patterns  across  the  landscape 
and  natural  ecological  processes. 

2.  The  potentialeffect  of  proposed 
timber  harvest  and  associated  road 
development  on  grizzly  bear  recovery. 

3.  The  potential  for  proposed  harvest 
and  associated  road  development  to 
affect  water  quality  and  quantity, 
including  all  cumulative  effects  from 
adjacent  previous  and  reasonable 
foreseeable  future  activities. 

4.  The  potential  for  proposed  harvest 
and  associated  road  development  to 
affect  wildlife  habitat  including  big 
game,  snag  dependent  species,  riparian 
dependent  species,  threatened, 
endangered,  and  sensitive  species. 

5.  The  potential  for  proposed  harvest 
and  associated  road  development  to 
affect  the  net  economic  cost  and  benefit 
to  the  public. 

6.  The  potential  for  proposed  harvest 
and  associated  road  development  to 
affect  the  current  patterns  of  public  use 
for  recreation,  hunting,  personal 


firewood  gathering  and  the  natural 
appearance  of  the  landscape. 

7.  The  potential  for  proposed  harvest 
and  associated  road  development  to 
affect  fisheries,  including  bull  char  and 
their  habitat. 

Other  issues  commonly  associated 
with  timber  har\esting  and  road 
construction  include  effects  on  cultural 
resources,  soils,  compaction,  nutrients, 
and  noxious  weeds  in  the  area.  This  list 
will  be  verified,  expanded,  or  modified 
based  on  public  scoping  for  this 
proposal. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  Februar\'  1999.  At  that  time. 
the  EPA  will  publish  a  Notice  of 
Availability  of  the  Draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  Draft  EIS  will  be  45  days  from  the 
date  the  EPAs  notice  of  availability 
appears  in  the  Federal  Register.  It  is 
very  important  that  those  interested  in 
management  of  the  Cool  Bear  project 
area  participate  at  that  time.  The  Final 
EIS  is  scheduled  to  be  completed  by 
April,  1999. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  \'uclear 
Power  Corp.  v.  XRDC.  435  U.S.  519.  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  bv  the  courts.  City  of  Angoon 
v.  Model.  803  F.2d  1016,  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages.  Inc.  v. 
Harris.  490  F.  Supp.  1334,  1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  30-day 
scoping  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
developing  issues  and  alternatives.  To 
assist  the  Forest  Service  in  identifying 
and  considering  issues,  comments 
should  be  as  specific  to  this  proposal  as 
possible.  Reviewers  may  wish  to  refer  to 
the  Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  tha  National 
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Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

I  am  the  responsible  official  for  this 
environmental  impact  statement.  .Mv 
address  is  Lolo  National  Forest, 
Building  24 — Fort  Missoula,  Missoula. 
MT  59804 

Dated:  .August  13.  1998. 
Dallas  I.  Einch. 

Acting  Forest  Suppnisor. 

[FR  Doc.  98-22508  Filed  8-20-98;  8:45  am] 

BILUNG  CODE  3410-1 1-M 

DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Collection  Activity; 
Comment  Request 

AGENCY:  Rural  Utilities  Service.  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  vi'ith  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended),  the 
Rural  Utilities  Service's  (RUS)  invites 
comments  on  these  information 
collections  for  which  RUS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget  (OMB). 
DATES:  Comments  on  this  notice  must  be 
received  by  October  20.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lamont  Heppe,  Jr.,  Director,  Program 
Development  &  Regulatorv  Analvsis, 
Rural  Utilities  Service,  USDA.  1400 
Independence  Ave.,  SVV.,  STOP  1522. 
Room  4034  South  Building, 
Washington.  D.C.  20250-1522. 
Telephone:  (202)  720-0736.  FAX:  (202) 
720-4120. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget's  (OMB) 
regulation  (5  CFR  1320)  implementing 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13)  require  that 
interested  members  of  the  public  and 
affected  agencies  have  an  opportunitv  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)). 

Comments  are  invited  on:  (a)  Whether 
this  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utilitv.  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 


or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
F.  Lamont  Heppe,  Jr.,  Director.  Program 
Development  and  Regulatory  Analysis. 
Rural  Utilities  Service.  U.S.  Department 
of  Agriculture,  Stop  1522,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1522.  FAX:  (202)  720-4120. 

Background 

The  Rural  Electrification  Act  of  1936, 
as  amended,  7  U.S.C.  901  et  seq.  (RE 
Act)  authorizes  RUS  to  make  and 
guarantee  loans  for  electric  facilities  to 
serve  rural  consumers.  Most  loans  are 
fully  amortized  over  a  period  of  35  years 
and  are  secured  by  a  lien  on  the 
borrower's  assets. 

•   Title:  RUS  Loan  Prepayments  and 
Related  Reporting  Burdens. 

OMB  Control  I\'umber:  0572-0088. 
Type  of  Request:  Extension  of  a 
previously  approved  information 
collection,  with  change. 

Abstract:  Title  7  CFR  Part  1786 
establishes  policies  and  procedures 
mandated  by  legislation.  This  part  deals 
with  the  prepayment  of  certain  loans 
held  by  the  Federal  Financing  Bank 
(FFB),  a  wholly-owned  government 
instrumentality  under  the  supervision  of 
the  Secretary  of  the  Treasury,  and 
guaranteed  by  RUS. 

This  regulation  sets  forth  policv  and 
procedures  implementing  section 
306(A)  of  the  RE  Act  which  permits  an 
RUS-financed  electric  or  telephone 
system  to  prepay  an  FFB  loan  (or  anv 
loan  advance  thereunder)  by  paying  the 
outstanding  principal  balance  due  on 
the  loan  (or  advance). 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  5  hours  per 
response. 

Respondents:  Small  business  or 
organizations. 

Estimated  Number  of  Respondents: 
25. 

Estimated  Number  of  Responses  per 
Respondent:  4. 

Estimated  Total  Annual  Burden  on 
Respondents:  90  hours. 

•   Title:  Wholesale  Contracts  for  the 
Purchase  and  Sale  of  Electric  Power. 
OMB  Control  Number:  0572-0089. 
Type  of  Request:  Reinstatement  of  a 
previously  approved  information 
collection,  with  change. 

Abstract:  Most  RUS  financed  electric 
systems  are  cooperatives  and  are 
organized  in  a  two-tiered  structure. 
Retail  customers  are  members  of  the 
distribution  system  that  brings 
electricity  to  their  homes  and  business. 
Distribution  cooperatives,  in  turn,  are 
members  of  power  supply  cooperatives, 
also  known  as  generation  and 
transmission  cooperatives  (G&T's)  that 


generate  or  purchase  power  and 
transmit  the  power  to  the  distribution 
systems. 

For  a  distribution  system  a  lien  on  the 
borrower's  assets  generally  represents 
adequate  security.  However,  since  most 
G&T  revenues  flow  from  its  distribution 
members,  RUS  requires,  as  a  condition 
of  a  loan  or  loan  guarantee  to  a  G&T  that 
its  distribution  members  enter  into  a 
long-term  requirements  wholesale 
power  contract  to  purchase  their  power 
from  the  G&T  at  rates  that  cover  all  the 
G&T's  expenses,  including  debt  service 
and  margins. 

RUS  Form  444  is  the  standard  form  of 
the  wholesale  povyer  contract.  Most 
borrowers  adapt  this  form  to  meet  their 
specific  needs.  The  contract  is  prepared 
and  executed  by  the  G&T  and  each 
member  and  by  RUS. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  6  hours  per 
response. 

Respondents:  Small  business  or 
organizations. 

Estimated  Number  of  Respondents: 
150 

Estimated  Number  of  Responses  per 
Respondent:  1 

Estimated  Total  Annual  Burden  on 
Respondents:  900  hours. 

•   Title:  Electric  System  Construction 
Policies  and  Procedures. 

OMB  Control  Number:  0572-0107. 
Type  of  Request:  Reinstatement  of  a 
previously  approved  information 
collection,  with  change. 

Abstract:  In  order  to  facilitate  the 
programmatic  interest  of  the  RE  Act. 
and.  in  order  to  assure  that  loans  made 
or  guaranteed  by  RUS  are  adequately 
secured,  RUS,  as  a  secured  lender,  as 
established  certain  standards  and 
specifications  for  materials,  equipment, 
and  the  construction  of  electric  systems. 
The  use  of  standard  forms,  construction 
contracts,  and  procurement  procedures 
helps  assure  RUS  that  appropriate 
standards  and  specifications  are 
maintained.  RUS'  loan  security  is  not 
adversely  affected:  and  the  loan  and 
loan  guarantee  funds  are  used 
effectively  and  for  the  intended 
purposes.  The  following  are  RUS  forms 
included  in  this  package:  168b.  168c. 
180. 181. 187. 198. 200,  201,  203,  213, 
224. 231. 238. 251. 254.  257.  307.  764. 
786.  790. 792.  792a-c.  830,  and  831. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  10  hours  per 
response. 

Respondents:  Small  business  or 
organizations. 

Estimated  Number  of  Respondents: 
870. 
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Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  629  hours. 

Copies  of  this  information  collection, 
and  related  forms  and  instructions,  can 
be  obtained  from  Dawn  Wolfgang, 
Program  Development  and  Regulatory 
Analysis,  phone:  (202)  720-0812,  fax: 
(202)  720-^120,  e-mail: 
wolfgan@rus.usda.gov. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  August  13,  1998. 
Christopher  A.  McLean, 

Deputy  Administrator,  Rural  Utilities  Service. 
(FR  Doc.  98-22485  Filed  8-20-98;  8:45  ami 
BILUNG  CODE  3410-1S-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Collection;  Comment 

Request. 

SUMMARY:  The  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  is  announcing  an  opportunity 
for  public  comment  on  the  proposed 
collection  of  certain  information  by  the 
agency.  Under  the  Paperwork  Reduction 
Act  of  1995,  Federal  agencies  are 
required  to  publish  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information,  and 
to  allow  60  days  for  public  comment  in 
response  to  the  notice.  This  notice 
solicits  comments  on  requirements 
relating  to  the  initial  certification  of 
nonprofit  agencies  serving  people  who 
are  blind  (Form  401)  and  to  the  annual 
certification  of  nonprofit  agencies 
serving  people  with  severe  disabilities 
(Form  404). 

DATES:  Comments  must  be  submitted  on 
or  before  October  20,  1998. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Daniel  Werfel,  Desk  Officer 
for  the  Committee  for  Purchase,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street,  N.W.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  information, 
including  copies  of  the  form  and 
supporting  documentation,  should  be 
directed  to:  Beverly  L.  Milkman, 


Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled, 
Crystal  Gateway  3,  Suite  310,  1215 
Jefferson  Davis  Highway,  Arlington.  VA 
22202-4302, (703)  603-7740. 

Title:  Initial  Certification-Qualified 
Nonprofit  Agency  Serving  People  Who 
AreBhnd  (Form  401). 
SUPPLEMENTARY  INFORMATION:  The 
Committee  has  an  initial  certification 
form  for  nonprofit  agencies  serving 
people  who  are  blind.  The  information 
included  on  the  form  is  required  to 
ensure  that  nonprofit  agencies  seeking 
to  participate  in  the  Committee's 
program  meet  the  requirements  of  41 
U.S.C.  46-48C. 

TITLE:  Annual  Certification-Qualified 
Nonprofit  Agency  Serving  People  with 
Severe  Disabilities  (Form  404). 
SUPPLEMENTARY  INFORMATION:  The 
Committee  has  an  annual  certification 
form  for  nonprofit  agencies  serving 
people  who  have  severe  disabilities.  The 
information  included  on  the  form  is 
required  to  ensure  that  nonprofit 
agencies  participating  in  the 
Committee's  program  meet  the 
requirements  of  41  U.S.C.  4&-48c. 

Dated:  August  14,  1998. 
G.  John  Heyer, 
General  Counsel. 
|FR  Doc.  98-22538  Filed  8-20-98;  8:45  am] 

BtLLING  CODE  ft3S»-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  I*roposed  Additions  to  and 

Deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  to  delete  commodities  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  September  21,  1998. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arhngton,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 


purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities.  I  certify  that  the  following 
action  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  The  major  factors  considered 
for  this  certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatorv 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Base  Supply  Center.  934lh  Airlift  Wing  ARS, 

Minneapolis.  Minnesota 
NPA;  Associated  Industries  for  the  Blind, 

Milwaukee.  Wisconsin 
Base  Supply  Center,  Naval  Air  Station, 

Meridian,  Mississippi 
NPA:  Mississippi  Industries  for  the  Blind, 

)ackson,  Mississippi 

Grounds  Maintenance 

U.S.  Post  Office,  Linda  Vista  Station.  6882 

Linda  Vista  Road,  San  Diego,  California 
NPA:  Job  Options,  Inc.  San  Diego,  California 

Grounds  Maintenance 

U.S.  Post  Office,  Mission  Gorge  Station.  4740 
Mission  Gorge  Place.  San  Diego. 
California 

NTA:  Job  Options.  Inc.,  San  Diego.  California 

Janitorial/Custodial 

Federal  Building  and  U.S.  Courthouse.  501 
5th  Street,  Sacramento,  California 

.NPA:  Crossroads  Rehabilitation  Systems,  Inc. 
Sacramento,  California 
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lanitorial /Custodial 

Ronald  Reagan  Federal  Building  and  U.S. 

Courthouse,  411  VV  Fourth  Street.  Santa 

Ana.  California 
N'P.A:  Goodwill  Industries  of  Orange  Countv. 

Santa  Ana.  California 

Janitorial  ^'Custodial 

.S'aval  and  Marine  Corps  Reserve  Center.  101 
Base  .'\venue.  Battle  Creek.  Michigan 

N'PA:  Calhoun  County  Community  Mental 
Health  Services  Board  Battle  Creek. 
-Michigan 

Janitorial/Custodial 

Social  Security  Administration  Building.  517 

N.  Barry  Street.  Olean.  New  York 
N'PA:  Cattaraugus  County  Chapter.  NYSARC. 

Olean,  New  York 
Operation  of  Postal  Service  Center  and  Base 

Information  Transfer  Services  Basewide. 

Brooks  Air  Force  Base,  Texas 
NPA:  Goodwill  Industries  of  San  Antonio. 

San  Antonio.  Texas 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

Commodities 

Bag,  Parts 

8105-LL-B0O-9974 

8105-LL-B0O-0210 

8105-LL-B0O-9975 

8105-LL-BOO-0209 

8105-LL-B0O-02O8 
G.  John  Hcyer, 
General  Counsel. 
[PR  Doc.  98-22536  Filed  8-20-98:  8:45  ami 

BILLING  CODE  6353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  Deletions  from 

the  Procurement  List. 

summary:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  bynonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Procurement  List 
commodities  and  services  previously 
furnished  by  such  agencies. 
EFFECTIVE  DATE:  September  21,  1998. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  April 
24,  June  12  and  26,  July  2  and  10,  1998. 
the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (63  F.R. 
20377. 32190,  34848, 36211, 36212  and 
37317)  of  proposed  additions  to  and 
deletions  from  the  Procurement  List: 

Additions 

The  following  comments  pertain  to 
Cushion,  Seat  Back: 

Comments  were  received  from  the 
current  contractor  for  this  cushion,  who 
stated  that  Government  contracts  for 
this  type  of  product  were  essential  to 
the  firm's  survival.  The  contractor 
claimed  that  additioT  of  the  cushion  to 
the  Procurement  List  is  in  direct  conflict 
with  other  State  and  Federal  programs 
that  are  assisting  the  company.  The 
contractor  did  not  identify  those 
programs. 

Federal  sales  of  this  cushion  are  only 
a  very  small  percentage  of  the 
contractor's  total  sales.  The  Committee 
does  not  consider  losses  at  this  level  to 
constitute  severe  adverse  impact  on  a 
contractor.  As  for  the  other  State  and 
Federal  programs  the  contractor 
mentioned,  the  Committee  is  not  aware 
of  any  which  bar  the  Committee  from 
adding  commodities  and  services  to  the 
Procurement  List  to  create  employment 
for  people  with  severe  disabilities. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 


or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commoditiec  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Cushion.  Seat  Back 

2540-01-314-7834 
Carbon-Removing  Compound 

6850-00-965-2332 

6850-00-281-3042 

Services 
Administrative  Services 

U.S.  Department  of  Agriculture  (USDA), 
Economic  Research  Service  (ERS),  1031 
New  York  Avenue,  N.W.,  Washington, 
DC 

Grounds  Maintenance 

USARC,  Myrtle  Beach,  South  Carolina 

Janitorial /Custodial 

Fort  McHenry  National  Monument  and 
Historic  Shrine,  Hampton  National 
Historic  Site,  Baltimore,  Maryland 

Janitorial/Custodial 

USARC,  Building  3392,  Myrtle  Beach,  South 
Carolina 

Janitorial/Custodial 

Pentagon  Building,  3rd  and  4th  Floor, 
Arlington,  Virginia 

Lnundry  Service 

Barksdale  Air  Force  Base,  Louisiana 

Utter  Pickup 

Andrews  Air  Force  Base,  Maryland 
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Mailroom  Operation  &■  Administrative 
Support 

Buildings  5250  &  5308,  Redstone  Arsenal, 
Alabama 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  deleted  from  the  Procurement 
List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  a-.d 
services  listed  below  are  no  longer 
suitable  for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46— 48c 
and  41  CFR  51-2.4. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
deleted  from  the  Procurement  List: 

Commodities 

Roll,  Tools  and  Accessories 

5140-00-106-5616 
Cover,  Generator  Set 

6115-00-960-2703 

6115-0O-941-1655 
Tag,  Cattle,  Ear 

9905-00-NSH-0028 

9905-00-NSH-0027 

9905-O0-NSH-0029 

Services 

Carf>et  Cleaning,  Portland,  Oregon,  plus  10- 
mile  radius 

Carwash  Service,  Bureau  of  Land 

Management,  Medford  District  Office, 
3040  Biddle  Road,  Medford,  Oregon 

Car  Wash/Operation  of  Recycling  Station, 
Olympic  National  Park,  Port  Angeles, 
Washington 

Commissary  Shelf  Stocking,  Naval 

Administrative  Unit,  Scotia,  New  York 


Janitorial/Custodial 

U.S.  Army  Corps  of  Engineers  at  the 

following  Yakima.  Washington  locations; 
Fort  Lewis  Resident  Office,  Project  Office 
adjacent  to  Building  810.  Yakima  Firing 
Center 

Pallet  Repair,  Naval  Supply  Center.  Puget 
Sound.  Bremerton,  Washington 

G.  John  Heyer, 

General  Counsel. 

|FR  Doc.  98-22537  Filed  8-20-9S:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Procedures  for  Acceptance  or 
Rejection  of  Rated  Order. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0694-0092. 

Type  of  Request:  Extension  of  a 
currently  approved  collection  of 
information. 

Burden:  21,963  hours. 

Average  Time  Per  Response:  1  to  15 
minutes  per  response  depending  on  the 
requirement. 

Number  of  Respondents:  18,000 
respondents. 

Needs  and  Uses:  Because  timely 
delivery  or  performance  is  critical  under 
the  Defense  Priorities  Allocation 
System,  the  information  is  used  by  the 
customer  who  placed  the  rated  order 
with  a  supplier  to  help  track  the  status 
of  the  rated  order  from  initial  receipt  by 
the  supplier  to  its  shipment  or 
performance  of  the  needed  goods  or 
services.  It  also  would  be  used  by  the 
Department  of  Defense  and  its 
associated  agencies,  the  Department  of 
Energy,  and  the  Department  of 
Commerce,  as  part  of  the  information 
required  to  provide  assistance  to  the 
customer  in  the  event  that  the  supplier 
cannot  or  will  not  make  timely  delivery 
or  performance  of  the  needed  goods  or 
services. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Victoria  Baecher- 
Wassmer  (202)  395-5871. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 


calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272.  Department  of  Commerce. 
Room  5327.  14th  and  Constitution 
Avenue.  NW.  Washington.  D.C.  20230 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Victoria  Baecher-Wassmer, 
OMB  Desk  Officer.  Room  10202.  New 
Executive  Office  Building,  Washington. 
DC.  20230. 

Dated:  .August  17,  1998. 
Linda  Engelmeier. 

Departmental  Forms  Clearance  Officer.  Office 
of  the  Chief  Information  Officer 
|FR  Doc   98-22520  Filed  8-2Q-98;  8  45  am] 
BILLING  CODE  3510-33-P 


DEPARTMENT  OF  COMMERCE 

The  Chief  Information  Officers  (CIO) 
Council  Request  for  Comments  on 
1999  Strategic  Plan 

AGENCY:  Department  of  Commerce. 
ACTION:  Notice  of  availability;  request 
for  comments. 

SUMMARY:  Over  the  last  several  months, 
the  Chief  Information  Officers  Council 
has  been  developing  its  Strategic  Plan 
for  improving  overall  govemmentwide 
information  technology  (IT) 
management.  The  Council,  created  as 
part  of  implementing  the  Clinger-Cohen 
Act  of  1996,  is  a  government  wide  body 
that  addresses  critical  cross-cutting 
information  technology  issues.  The 
Council's  vision  is  a  government  that 
uses  both  information  and  technology  as 
a  strategic  asset  in  meeting  the  mission 
and  goals  of  Federal  agencies. 

The  Council  hopes  to  develop  a 
strategic  plan  that  contains  a 
comprehensive  mission  statement,  goals 
and  objectives,  including  outcome- 
related  goals  and  objectives,  and  a 
description  of  how  the  goals  and 
objectives  are  to  be  achieved. 
Consultations  with  stakeholders  prior  to 
completion  of  the  final  version  is 
viewed  as  an  integral  part  of  this 
process. 

DATES:  Comments  must  be  provided  no 
later  than  Tuesday,  September  15,  1998. 
ADDRESSES:  Comments  may  be 
submitted  to  Alan  P.  Balutis,  Director 
for  Budget.  Management  &  Information 
and  Deputy  Chief  Information  Officer. 
U.S.  Department  of  Commerce,  14lh  and 
Constitution  Avenue,  NW,  Room  5820. 
Washington.  DC  20230:  Internet: 
Abalutis@DOC.GOV;  Fax:  (202)  482- 
3361. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  Cage.  Telephone  (2C2)  482-5482; 
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Fax  (202)  501-4508;  or  Internet: 

Scage@DOC.GOV. 

SUPPLEMENTARY  INFORMATION:  The  initial 

Plan  was  designed  around  six  priorities: 

1.  Defining  an  interoperable  Federal 

Information  Architecture; 

2.  Ensuring  security  practices  that 

protect  government  services; 

3.  Leading  the  Federal  Year  2000 

conversion  effort; 

4.  Establishing  sound  capital  planning 

and  investment  practices: 

5.  Improving  the  information  technology 

skills  of  the  Federal  workforce;  and, 

6.  Building  relationship  and  outreach 

programs  with  Federal 

organizations,  industry,  congress, 

and  the  public. 
As  a  next  step,  we  want  to  get  the 
ideas  and  criticisms  of  those  who  have 
knowledge  of  our  work  and  an 
important  stake  in  how  we  proceed.  We 
believe  a  review  of  the  Plan  by 
experienced  knowledgeable 
professionals  with  a  unique  and 
valuable  perspective  on  IT  issues  will  be 
very  useful  in  ensuring  that  the  Plan  is 
well-represented  and  well-integrated. 
Comments  must  be  provided  no  later 
than  Tuesday,  September  15.  1998.  The 
Council's  goal  is  to  complete  the  final 
plan  by  mid-September. 

The  Strategic  Plan  is  available  on 
Council's  Home  Page:  http:/cio.gov/ 
straplan.htm. 
Alan  P.  Balutis, 
Chair.  Outreach  Committee. 
(FR  Doc.  98-22545  Filed  8-20-98;  8:45  ami 
BILLING  CODE  3510-17-U 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Doc.  34-98] 

Proposed  Foreign-Trade  Zone — Santa 
Maria,  California  Area  Amendment  of 
Application 

Notice  is  hereby  given  that  the 
application  of  the  Santa  Maria  Public 
Airport  District,  to  establish  a  general- 
purpose  foreign-trade  zone  in  the  Santa 
Maria.  California  area  (Doc.  34-98,  63 
F.R.  36875.  7/8/98).  has  been  amended 
to  include  an  additional  parcel  (105 
acres),  within  Proposed  Site  2 
(Vandenberg  Air  Force  Base  complex). 
The  parcel,  which  is  operated  bv 
Spaceport  Systems  International,  is 
presently  being  used  to  perform  payload 
integration  activities.  A  launch  facility 
from  which  satellites  will  be  launched 
into  space  is  being  built  on  this  site. 

As  amended.  Proposed  Site  2  would 
cover  2  parcels  (164  acres,  2a  and  2b). 
The  application  otherwise  remains 
unchanged. 


The  comment  period  is  extended  until 
Octobers,  1998.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below. 

A  copy  of  the  application  and  the 
amendment  and  accompanying  exhibits 
are  available  for  public  inspection  at  the 
following  locations: 
Office  of  the  Santa  Maria  Public  Airport 

District,  3217  Terminal  Drive,  Santa 

Maria,  CA  93455 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  14th  & 

Pennsylvania  Avenue, 

NVV, Washington,  DC  20230. 

Dated:  August  13,  1998. 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

[FR  Doc.  98-22551  Filed  8-20-98:  8:45  am) 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  12-98] 

Foreign-Trade  Zone  125— South  Bend, 
Indiana  Withdrawal  of  Application  for 
Subzone  Status  for  the  Bayer 
Corporation  Aspirin  Products  Plant 

Notice  is  hereby  given  of  the 
withdrawal  of  the  application  submitted 
by  the  St.  Joseph  County  Airport, 
grantee  of  FTZ  125,  requesting  special- 
purpose  subzone  status  for  the  aspirin 
products  manufacturing  plant  of  Bayer 
Corporation.  The  application  was  filed 
on  March  4,  1998  (63  FR  12439,  3/13/ 
98). 

The  withdrawal  was  requested  by  the 
applicant  because  of  changed 
circumstances,  and  the  case  has  been 
closed  without  prejudice. 

Dated:  August  11.  1998. 
Dennis  Puccinelli, 
Acting  Executive  Seci^tary. 
[FR  Doc.  98-22550  Filed  8-20-98;  8:45  am) 
BILLING  CODE  351(M)S-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  11-98] 

Foreign-Trade  Zone  147— Reading, 
Pennsylvania  Withdrawal  of 
Application  for  Subzone  Status  for  the 
Bayer  Corporation  Aspirin  Products 
Plant 

Notice  is  hereby  given  of  the 
withdrawal  of  the  application  submitted 
by  the  Foreign  Trade  Zone  Corporation 


of  Southeastern  Pennsylvania,  grantee  of 
FTZ  147,  requesting  special-purpose 
subzone  status  for  the  aspirin  products 
manufacturing  plant  of  Bayer 
Corporation.  The  application  was  filed 
on  March  4,  1998  (63  FR  12440,  3/13/ 
98). 

The  withdrawal  was  requested  by  the 
applicant  because  of  changed 
circumstances,  and  the  case  has  been 
closed  without  prejudice. 

Dated:  August  11,  1998. 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

IFR  Doc.  98-22549  Filed  8-20-98;  8:45  am] 

BILLING  CODE  35ia-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  998] 

Grant  of  Authority  For  Subzone  Status 
Ultrak,  Inc.;  Closed  Circuit  Television 
Systems,  Lewisville,  Texas 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18,  1934,  an  Act  "To 
provide  for  the  establishment  *    *    *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Dallas/Fort  Worth  Maquila  Trade 
Development  Corporation,  grantee  of 
FTZ  168,  for  authority  to  establish 
special-purpose  subzone  status  at  the 
closed  circuit  television  system 
assembly  facility  of  Ultrak,  Inc.,  in 
Lewisville.  Texas,  was  filed  by  the 
Board  on  August  15,  1997,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  66-97. 
62  FR  44642,  8/22/97);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 
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Now,  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
closed  circuit  television  system 
assembly  facility  of  Ultrak.  Inc.,  located 
in  Levvisville,  Texas  (Subzone  168B),  at 
the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28. 

Signed  at  Washington,  DC,  this  12th  day  of 
August  1998. 
Robert  S.  LaRussa, 

Assistant  Secretary  of  Commerce  for  Impart 
Administration,  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

Attest: 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

IFR  Doc.  98-22552  Filed  8-20-98:  8:45  am] 

BILUNG  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Notice  of  Intent  to  Modify  Format  of 
Antidumping/Countervailing  Duty 
Federal  Register  Notices 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Intent;  Request  for 
Comments. 

SUMMARY:  The  Department  of  Commerce 
is  announcing  its  intent  to  modify  the 
manner  in  which  its  final 
determinations  are  made  available  to  the 
public.  Due  to  the  mounting  costs  of 
publishing  complete  determinations  in 
the  Federal  Register  and  wide-spread 
access  to  the  World  Wide  Web,  Import 
Administration  intends  to  post  portions 
of  its  notices  on  the  Web  simultaneously 
with  the  publication  of  a  reduced-length 
Federal  Register  notice.  This  also  will 
meet  Department  of  Commerce 
obligations  to  make  public  the  facts  cind 
conclusions  of  its  determinations. 
Published  below  is  a  sample  format  for 
both  the  newly  revised  Federal  Register 
notice  as  well  as  the  generic  format  for 
documents  we  will  make  available  on 
the  Internet.  We  invite  public  comment 
on  this  proposal. 

DATES:  To  be  assured  of  consideration, 
written  comments  must  be  received  not 
later  than  September  15,  1998. 
ADDRESSES:  A  signed  original  and  six 
copies  of  each  set  of  comments, 
including  reasons  for  any 
recommendation,  along  with  a  cover 
letter  identifying  the  commenter's  name 
and  address,  should  be  submitted  to 
Robert  S.  LaRussa,  Assistant  Secretary 
for  Import  Administration,  Central 


Records  Unit,  Room  1870,  U.S. 
Department  of  Commerce,  Pennsylvania 
Avenue  and  14th  Street,  NW, 
Washington,  D.C.  20230;  Attention: 
Internet  Posting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Parkhill,  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  Washington, 
D.C.  20230, at (202)  482-4733. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  notice  of  intent  deals  with  the 
format  of  antidumping/counter\'ailing 
duty  Federal  Register  (FR)  notices  and 
the  forum  through  which  they  are  made 
available  to  the  public.  The  revised 
format  of  the  notice  is  intended  to 
reduce  substantially  the  length  of  a 
published  notice  and,  correspondingly, 
to  reduce  the  costs  associated  with 
publishing  determinations.  Under  the 
current  approach,  publishing  costs  for 
fiscal  1998  are  projected  to  reach 
approximately  5900,000  because  a 
published,  final  notice  includes  a 
complete  discussion  of  all  comments  we 
receive  and  an  explanation  of  our 
positions  with  respect  to  these 
comments.  Comments  and  positions 
constitute  the  bulk  of  the  notice.  By 
making  the  discussion  of  comments 
available  in  another  public  forum,  i.e.. 
the  World  Wide  Web,  the  length  of  the 
notice  would  be  reduced  in  some  cases 
by  over  80  percent,  and  publishing  costs 
would  drop  correspondingly. 

Proposal 

A  reduction  in  publishing  costs 
becomes  possible  when  final 
determinations  are  divided  into  at  least 
two  sections:  (1)  the  notice  to  be 
published  in  the  FR;  and  (2)  an  "Issues 
and  Decision  Memorandum"  to  be 
posted  simultaneously  on  the  Import 
Administration  (lA)  VVeb  page.  If  it  is 
appropriate  to  convert  other  portions  of 
the  final  notice  to  a  memorandum 
which  can  then  be  posted  on  the  Web, 
e.g..  a  listing  of  prior  scope 
determinations,  we  will  do  so. 
*  The  published  notice  will  contain  all 
fundamental  information  relating  to  the 
Department's  decisions,  including 
margins.  Department  contacts, 
deadlines,  cash-deposit  requirements, 
and,  for  administrative  reviews,  the 
duty-assessment  methodology.  In 
addition,  the  notice  will  state  explicitly 
that  the  public  can  find  a  paper  copy  of 
the  discussion  of  the  issues  and.  if 
applicable,  other  relevant  memoranda 
on  file  in  the  lA  Central  Records  Unit, 
room  B-099.  The  notice  will  also 
provide  the  public  with  a  VVeb  address 


that  will  allow  an  interested  party 
access  to  the  electronic  version  of  these 
documents,  and  it  will  contain  an 
appendix  that  lists  all  issues  that  parties 
raised  in  case  briefs  and/or  other  issues 
that  are  detailed  in  the  memoranda  that 
are  available  on  the  Web. 

The  "Issues  and  Decision 
Memorandum"  (Decision  Memo)  will 
contain  the  complete  discussion  of 
issues  raised  in  case  and  rebuttal  briefs, 
and  it  will  be  adopted  and  incorporated 
bv  reference  into  the  notice  we  publish 
in  the  FR.  It  will  be  identical  in  content 
to  the  current  Analysis  of  Comments 
section,  which  constitutes  the  bulk  of 
expenditure  by  lA  for  FR  publications. 
Namely,  the  Decision  Memo  will  be  a 
memo  from  a  Deputy  Assistant 
Secretary  to  the  Assistant  Secretary  with 
recommendations  on  positions  for  the 
Department  to  take  in  response  to  the 
comments  parties  made  after  the 
preliminary  analysis.  The  Decision 
Memo  will  be  available  on  the  lA  Web 
page  simultaneously  with  the 
publication  of  the  notice  in  the  FR.  We 
will  follow  this  approach  for  all  FR  final 
notices  regardless  of  the  type  of 
proceeding. 

Accessibility  of  Information 

Given  that  we  will  provide  the  Web 
address  clearly  in  the  published  FR 
notice  where  the  public  can  find  the 
relevant  memoranda  and  the 
per\'asiveness  of  the  Web  in  law  firms 
and  other  businesses,  interested  parties 
should  not  encounter  any  difficulty  in 
locating  this  information.  Thus,  our 
determinations  will  be  as  accessible  to 
the  public  as  when  the  information  is 
included  in  a  traditionally  published  FR 
notice.  This  also  will  meet  the 
Department's  obligations  to  make  public 
the  facts  and  conclusions  of  its 
determinations  in  accordance  with 
section  771  (i)  of  the  Tariff  Act  of  1930, 
as  amended. 

Locating  Memoranda  on  the  Web 

We  will  make  the  Decision  Memo 
and.  as  applicable,  other  memoranda, 
such  as  a  scope  memorandum,  available 
on  lA's  Web  page.  These  memos  will  be 
located  in  the  electronic  library  of  lA 
documents.  The  majority  of  the  Internet 
address,  "www.ita.doc.gov/ 

import admin/records."  will  remain 

the  same  for  each  notice.  The  last  part 
of  the  address  will  contain,  in  order,  tlie 
year  the  notice  was  published,  followed 
bv  the  month  it  was  published,  followed 
by  the  letters  "frn."  A  notice  published 
in  June  1998.  for  example,  would  have 
the  address  "w\v-w.ita.doc. gov/ 

import admin /records/S806frn."  This 

address  will  take  the  usrr  to  a  list  of 
countries  which  contains  electronic 
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links  to  all  published  lA  notices  and 
related  memoranda  for  each  case 
pertaining  to  each  country.  Any  special 
instructions  parties  might  need  to  locate 
pertinent  memoranda  will  be  in  the  FR 
notice. 

The  Department  will  provide  links  to 
relevant  documents  for  each  order  in  the 
following  sample  format  on  the  lA  home 
page.  Te.xt  in  bold  represents  links  to 
the  corresponding  documents. 
[A-XXX-XXX] 
Product 

1.  Final  Results  of  Antidumping  Duty 
Administrative  Review 

2.  Decision  Memorandum 
(Published  00/00/199X) 

Request  for  Comment 

The  Department  invites  comments 
pertaining  to  its  proposed  formats  for  a 
modified  FR  notice  and  the  companion 
information  to  be  posted  on  the  Web. 
Parties  wishing  to  address  these 
proposed  formats  should  submit  a 
signed  original  and  six  copies  of  each 
set  of  comments  to  the  Assistant 
Secretary  not  later  than  September  15. 
1998.  All  comments  will  be  available  for 
public  inspection  and  photocopying  in 
the  lA's  Central  Records  Unit,  Room  B- 
099,  between  the  hours  of  8:30  a.m.  and 
5:00  p.m.  on  business  days. 

Each  person  filing  comments  should 
include  the  submitter's  name  and 
address,  and  give  reasons  for  any 
recommendations.  To  facilitate  the 
Department's  consideration  of  the 
comments,  please  submit  them  in  the 
following  format:  (1)  make  reference  to 
the  specific  proposed  document  to 
which  the  comment  is  directed;  (2) 
begin  each  comment  on  a  separate  page; 
(3)  provide  a  brief  summary  of  the 
comment  (a  maximum  of  three 
sentences)  and  label  this  section 
"Summary  of  the  Comment;"  and  (4) 
concisely  state  the  issue  identified  and 
discussed  in  the  comment  and  provide 
reasons  for  any  recommendation. 

To  help  simplify  the  processing  and 
distribution  of  comments,  the 
Department  requests  the  submission  of 
comments  in  electronic  form  to 
accompany  the  required  paper  copies. 
Comments  filed  in-electronic  form 
should  be  on  a  DOS  formatted  3.5" 
diskette  in  either  WordPerfect  format  or 
a  format  that  the  WordPerfect  program 
can  convert  and  import  into 
WordPerfect.  Please  make  each 
comment  a  separate  file  on  the  diskette 
and  name  each  separate  file  using  the 
name  of  the  proposed  document,  i.e., 
"Sample  FR  Document."  "Sample 
Decision  Memo,"  and/or  "General 
Comments." 


Comments  received  on  diskette  will 
be  made  available  to  the  public  on  the 
Web  at  the  following  address:  "http:// 

www.ita.doc.gov/import admin/ 

records/".  In  addition,  upon  request,  the 
Department  will  make  comments  filed 
in  electronic  form  available  to  the 
public  on  3.5"  diskettes  (at  cost],  with 
specific  instructions  for  accessing 
compressed  data  (if  necessary).  Any 
questions  concerning  file  formatting, 
document  conversion,  access  on  the 
Web,  or  other  electronic  filing  issues 
should  be  addressed  to  Andrew  Lee 
Seller,  lA  Webmaster,  at  (202)  482-0866 
or  via  e-mail  at 

andrew lee beller@ita.doc.gov. 

Dated:  August  14,  1998. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  I — Sample  FR  Document 

This  will  be  published  in  the  FR.  (Please 
note  that  this  sample  reflects  final  results  of 
an  administrative  review.  All  lA  final 
determinations  will  be  subject  to  this 
modified  format.) 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[Case  Number] 

(Product)  from  (Country);  Final  Results  of 
Antidumping  Duty  Administrative  Review 

AGENCY:  Import  Administration,  International 
Trade  Administration.  Department  of 
Commerce. 

ACTION:  .Notice  of  final  results  of  antidumpmg 
duty  administrative  review. 


SUMMARY:  On  (date),  the  Department  of 
Commerce  published  the  preliminary  results 
of  administrative  review  of  the  antidumping 
duty  order  on  (product)  from  (country).  The 
merchandise  covered  by  this  order  is  (brief 
description).  The  review  covers  (number) 
manufacturers/exporters.  The  period  of 
review  is  (date)  through  (date). 

Based  on  our  analysis  of  the  comments 
received,  we  have  made  changes  in  the 
margin  calculations.  Therefore,  the  final 
results  differ  from  the  preliminary  results. 
The  final  weighted-average  dumping  margins 
for  the  reviewed  firms  are  listed  below  in  the 
section  entitled  "Final  Results  of  the 
Review." 

EFFECTIVE  DATE:  (Insert  date  of  publication  in 
the  Federal  Register] 

FOR  FURTHER  INFORMATION  CONTACT:  (Analyst), 
Import  Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  482-XXXX. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all  citations  to 
the  Tariff  Act  of  1930,  as  amended  (the  Act), 
are  references  to  the  provisions  effective 


January  1.  1995,  the  effective  date  of  the 
amendments  made  to  the  Act  by  the  Uruguay 
Round  Agreements  Act  (URAA).  In  addition' 
unless  otherwise  indicated,  all  citations  to 
the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR  Part 
351  (1998). 

Background 

On  (date),  the  Department  published  the 
preliminary  results  of  administrative  review 
of  the  antidumping  duty  order  on  (product) 
from  (country)  (FR  cite).  The  review  covers 
(number)  manufacturers/exporters.  The 
period  of  review  (POR)  is  (date)  through 
(date).  We  invited  parties  to  comment  on  our 
preliminary  results  of  review.  At  the  request 
of  certain  interested  parties,  we  held  a  public 
hearing  on  (date).  The  Department  has 
conducted  this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  Review 

The  product  covered  by  this  review  is 
(product)  and  (description).  For  a  detailed 
description  of  the  products  covered  by  the 
order,  including  a  compilation  of  all 
pertinent  scope  determinations,  see  the 
"Scope  Memorandum,"  dated  (date).  This 
public  document  can  be  found,  in  full,  either 
in  Import  Administration's  Central  Records 
Unit  (Room  B-099  of  the  main  Commerce 
building  (hereafter,  B-099))  or  on  the 
Worldwide  Web  (the  Web)  at 
www.ita.doc.gov/import_admin/records/ 
XXXXfrn,  under  the  heading  "(Applicable 
Country)."  The  paper  copy  and  electronic 
version  of  the  Scope  Memorandum  are 
identical  in  content. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and  rebuttal 
briefs  by  parties  to  this  administrative  review 
are  addressed  in  the  "Issues  and  Decision 
Memorandum"  (Decision  Memorandum) 
from  (name),  Deputy  Assistant  Secretary, 
Import  Administration,  to  Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration,  dated  (date),  which  is  hereby 
adopted  and  incorporaied  by  reference  into 
this  notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice  as  an 
Appendix.  Parties  can  find  a  complete 
discussion  of  all  issues  raised  in  this  review 
and  the  corresponding  recommendations  in 
this  public  memorandum  which  is  on  file  in 
B-099.  In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  www.ita.doc.gov/ 
import — admin/records/XXXXfrn,  under  the 
heading  "(Applicable  Country)."  The  papwr 
copy  and  electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Use  of  Facts  Available  (if  necessary) 

For  a  discussion  of  our  application  of  facts 
available,  see  the  "Facts  Available"  section  of 
the  Decision  Memorandum,  which  is  on  file 
in  B-099  and  available  on  the  Web  at 

www.ita.doc.gov/import admin/records/ 

XXXX&Ti,  under  the  heading  "(Applicable 
Country)." 
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Sales  Below  Cost  in  the  Home  Market  (where 
applicable) 

The  Department  disregarded  home  marltet 
sales  below  cost  for  (names  of  firms)  in  these 
final  results  of  review. 

Duty  Absorption  (where  applicable) 

We  have  determined  that  duty  absorption 
has/has  not  occurred  with  respect  to  (name 
of  firm)  with  respect  to  (XX)  percentage  of 
sales  which  this  firm  made  through  its  U.S. 
affiliated  party.  For  a  discussion  of  our 
determination  with  respect  to  this  matter,  see 
the  "Duty  Absorption"  section  of  the 
Decision  Memorandum,  accessible  in  B-099 
and  on  the  Web  at  v^rww. ita.doc.gov/ 

import admin/records/XXXXfrn,  under  the 

heading  "(Applicable  Country)." 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes  in 
the  margin  calculations.  We  have  also 
corrected  certain  programming  and  clerical 
errors  in  our  preliminary  results,  where 
applicable.  Any  alleged  programming  or 
clerical  errors  with  which  we  do  not  agree 
are  discussed  in  the  relevant  sections  of  the 
"Decision  Memorandum."  accessible  in  B- 
099  and  on  the  Web  at  www.ita.doc.gov/ 

import admin/records/XXXXfrn.  under  the 

heading  "(Applicable  Country)." 

Final  Results  of  Review 

We  determine  that  the  following 
percentage  weighted-average  margins  exist 
for  the  period  (date)  through  (date): 


Manufacturer/exporter 

Margin 
(percent) 

(Comnanv  Namei      

XX.XX 

fComoanv  Name)        

XX.XX 

company-specific  rate  published  for  the  raost 
recent  period:  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review,  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is,  the 
cash  deposit  rate  will  be  the  rate  established 
for  the  most  recent  period  for  the 
manufacturer  of  the  merchandise;  and  (4)  the 
cash  deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  (rate).  This 
rate  is  the  "All  Others"  rate  from  the  LTFV 
investigation. 

These  deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  also  serves  as  a  final  reminder 
to  importers  of  their  responsibility  under  19 
CFR  351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to  comply 
with  this  requirement  could  result  in  the 
Secretary's  presumption  that  reimbursement 
of  antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to  administrative 
protective  orders  (APO)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance  with  19 
CFR  351.305  or  conversion  to  judicial 
protective  order  is  hereby  requested.  Failure 
to  comply  with  the  regulations  and  terras  of 
an  APO  is  a  violation  which  is  subject  to 
sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance  with 
sections  section  751(a)(1)  and  771(i)  of  the 
Act. 

(Name)  Assistant  Secretary  for  Import 
Administration 


The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping  duties  on 
all  appropriate  entries.  In  accordance  with  19 
CFR  351.212(b).  we  have  calculated  exporter/ 
importer-specific  assessment  rates.  With 
respect  to  both  EP  and  CEP  sales,  we  divided 
the  total  dumping  margins  for  the  reviewed 
sales  by  the  total  entered  value  of  those 
reviewed  sales  for  each  importer.  We  will 
direct  Customs  to  assess  the  resulting 
percentage  margins  against  the  entered 
Customs  values  for  the  subject  merchandise 
on  each  of  that  importer's  entries  under  the 
relevant  order  during  the  review  period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements  will  be 
effective  upon  publication  of  this  notice  of 
final  results  of  administrative  review  for  all 
shipments  of  (product)  from  (country) 
entered,  or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section  751(a)(1) 
of  the  Act:  (1)  the  cash  deposit  rates  for  the 
reviewed  companies  will  be  the  rates  shown 
above  except  that,  for  firms  whose  weighted- 
average  margins  are  less  than  0.5  percent  and 
therefore  de  minimis,  the  Department  shall 
require  no  deposit  of  estimated  antidumping 
duties:  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above,  the 
cash  deposit  rate  will  continue  to  be  the 


(Date) 

Appendix  II — Issues  in  Decision 
Memorandum  (Sample) 

(www.ita.doc.gov/import admin/records/ 

XXXXfrn,  under  the  heading  ("Applicable 
Country")) 

Comments  and  Responses 

1.  Facts  Available 

2.  Discounts,  Rebates,  and  Price  Adjustments 

3.  Circumstance-of-Sale  Adjustments 

A.  Technical  Services  and  Warranty 
Expenses 

B.  Credit 

C.  Indirect  Selling  Expenses 

4.  Level  of  Trade 

5.  Cost  of  Production  and  Constructed  Value 

A.  Cost-Test  Methodology 

B.  Research  and  Development 

C.  Profit  for  Constructed  Value 

D.  Affiliated-Party  Inputs 

E.  Abnormally  High  Profits 

F.  Credit  and  Inventory  Costs 

G.  Other  Issues 

6.  Further  Manufacturing 

7.  Packing  and  Movement  Expenses 

8.  Affiliated  Parties 

9.  Sample  Sales  and  Prototypes/Zero  Price 

Transactions 

10.  Export  Price  and  Constructed  Export 

Price 


11.  Programming  and  Clerical  Errors 

12.  Duty  .Absorption 
13   Reimbursement 

14.  Tooling  Revenue 

15.  Cash  Deposit  Financing 

16.  Misscllaneous  Issues 

A.  Ocean  and  Aw  Freight 

B.  Burden  of  Proof 

C.  HTS 

D.  Certification  of  Conformance  of  Past 
Practice 

E   Pre-Existing  Inventory 
F,  Inland  Freight 
G  Other  Issues 

Appendix  III — Sample  Decision  Memo 

This  will  be  available  on  l.A's  Web  page. 
(Case  Number)  AR  X/XX-X/XX  Public 

Document 
MEMORANDUM  TO:  (Name)  Assistant 

Secretary  for  Import  Administration 
FROM.  (.Name)  Deputy  Assistant  Secretary 
SUBJECT:  Issues  and  Decision  Memorandum 

for  the  Administrative  Review  of  (product) 

from  (country) — (date)  through  (date) 

Summary 

We  have  analyzed  the  comments  and 
rebuttals  of  interested  parties  in  the  (date) 
administrative  review  of  the  antidumping 
dutv  order  covering  (product)  form  (country) 
As  a  result  of  our  analvsis.  we  have  made 
changes,  including  corrections  of  certain 
inadvertent  programming  and  clerical  errors, 
in  the  margin  calculations.  We  recommend 
that  you  approve  the  positions  we  have 
developed  in  the  Discussion  of  the  Issues 
section  of  this  memorandum.  Below  is  the 
complete  list  of  the  issues  in  this 
administrative  review  for  which  we  received 
comments  and  rebuttals  by  parties: 

1.  Facts  Available 

2.  Discounts.  Rebates,  and  Price  Adjustments 

3.  Circumstance-of-Sale  .Adiustments 

A.  Technical  Services  and  Warranty 
Expenses 

B.  Credit 

C.  Indirect  Selling  Expenses 

4.  Level  of  Trade 

5.  Cost  of  Production  and  Constructed  Value 
A.  Cost-Test  Methodology 

B  Research  and  Development 
C  Profit  for  Constructed  Value 

D.  Affiliated-Party  Inputs 

E.  Abnormally  High  Profits 

F.  Credit  and  Inventory  Costs 

G.  Other  Issues 

6.  Further  Manufacturing 

7.  Packing  and  Movement  Expenses 

8.  Affiliated  Parties 

9.  Sample  Sales  and  Prototypes/Zero  Price 

Transactions 

10.  Export  Price  and  Constructed  Export 

Price 

11.  Programming  and  Clerical  Errors 

12.  Duty  Absorption 

13.  Reimbursement 

14.  Tooling  Revenue 

15.  Clash  Deposit  Financing 

16.  Miscellaneous  Issues 

A.  Ocean  and  Air  Freight 

B.  Burden  of  Proof 

C.  HTS 

D.  Certification  of  Conformance  to  Past 
Practice 

E.  Pre-Existing  Inventory 


44840 


Federal 


Register/ Vol. 


63.  No. 


162 /Friday,  August  21, 


1998 /Notices 


F.  Inland  Freight 

G.  Other  Issues 

Background 

On  (date),  the  Department  of  Commerce 
(the  Department!  published  the  preliminarv 
results  of  administrative  review  of  the 
antidumping  duty  order  on  (product)  from 
(country).  The  mer<  handise  covered  bv  this 
order  is  (description).  The  period  of  review 
(POR)  is  (date)  through  (date).  We  mvited 
parties  to  comment  on  our  preliminary 
results  of  review.  At  the  recjuest  of  certain 
interested  parties,  we  held  a  piublic  hearing 
on  (date). 

Discussion  of  the  Issues 

/   Faffs  AvailnbU' 

Comment  1: 
Department's  Position: 

2.  Discounts.  Rebates,  and  Price  Adjustrnpnts 
Comment  1; 
Department's  Position: 

3  Circumstance-of-Sale  Adjustments 

Comment  1: 
Department's  Position: 
*  *  *  *  It 

Recommendation 

Based  on  our  analysis  of  the  conmients 
rec:eived,  we  recommend  adopting  all  of  the 
above  positions  and  adjusting  all  related 
margin  calculations  accordingly.  If  these 
recommendations  are  accepted,  we  will 
publish  the  final  results  of  review  and  the 
final  weighted-average  dumpmg  margins  for 
all  reviewed  firms  in  the  Federal  Register. 

AGREE 

DISAGREE 


(Name)  Assistant  Secretary  for  Import 
Administration 


(Date) 

[FR  Doc  98-22547  Filed  8-2()-98;  8:45  am) 
BILLING  CODE  3S1(M3S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-423-^08.  A-1 22-830,  A-475-822,  A-791- 
805,  A-580-a31  and  A-583-830] 

Stainless  Steel  Plate  in  Coils  from 
Belgium,  Canada,  Italy,  South  Africa, 
South  Korea  and  Taiwan;  Notice  of 
Postponement  of  Preliminary 
Determinations  in  Antidumping  Duty 
Investigations 

agency:  Import  Adniinistration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Postponement  of 
Preliminary  Determinations  for 
Antidumping  Duty  Investigations  of 
Stainless  Steel  Plate  in  Coils  from 
Belgium.  Canada,  Italy.  South  Africa, 
South  .Korea  and  Taiwan. 


SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  postponing  the 
preliminary  determinations  of  the 
antidumping  duty  investigations  of 
stainless  steel  plate  in  coils  from 
Belgium.  Canada,  Italy,  South  Africa, 
South  Korea  and  Taiwan.  These 
investigations  cover  10  manufacturers 
and  e.xporters  of  the  subject 
merchandise  during  the  period  January 
1,  1997  through  December  31.  1997. 
EFFECTIVE  DATE:  August  21,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Presing  (Belgium),  at  (202)  482- 
0194:  Maureen  McPhillips  (Canada),  at 
(202)  482-0193;  Rick  Johnson  (Italy, 
South  Korea,  and  Taiwan),  at  (202)  482- 
3818;  Robert  James  (Republic  of  South 
Africa)  at  (202)  482-5222.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.VV.,  Washington,  DC  20230. 
POSTPONEMENT  OF  PRELIMINARY 
DETERMINATIONS:  On  April  20.  1998.  the 
Department  initiated  antidumping  duty 
investigations  of  imports  of  stainless 
steel  plate  in  coils  from  Belgium. 
Canada.  Italy.  South  Africa.  South 
Korea,  and  Taiwan.  The  notice  of 
initiation  stated  that  we  would  issue  our 
preliminary  determinations  by 
September  8.  1998  (63  FR  20585;  April 
27.  1998). 

On  July  28.  1998.  petitioners  made  a 
timely  request  pursuant  to  19  CFR 
351.205(e)  of  the  Department's 
regulations  for  a  30  day  postponement, 
pursuant  to  section  733(c)(1)(A)  of  the 
Tariff  Act  of  1930  (the  Act),  as  amended 
by  the  Uruguay  Round  Agreements  Act. 
Petitioners  stated  that  a  postponement 
of  the  preliminary  determinations  is 
necessary  in  order  to  give  the 
Department  time  to  address  the  many 
issues  raised  by  these  investigations.  For 
example,  petitioners  indicated  that  they 
may,  if  warranted,  file  cost  allegations 
in  cases  currently  not  subject  to  cost 
allegations.  They  added  that  if  such 
allegations  are  filed,  the  additional  time 
would  benefit  all  parties.  Indeed,  on 
July  28.  1998.  petitioners  filed  a  cost 
allegation  against  a  respondent  from 
Canada. 

Additionally,  we  have  determined 
that  these  investigations  are 
extraordinarily  complicated  and  that 
additional  time  is  necessary  beyond  the 
30  days  requested  by  petitioners  for  the 
Department  to  malce  its  preliminary 
determinations.  Among  other 
considerations,  there  is  a  large  number 
of  respondents  and  a  complex  model 
match  program. 

In  the  investigation  of  stainless  steel 
plate  in  coils  from  Italy,  the  respondent 
has  informed  the  Department  that  it  is 


not  cooperating  in  the  investigation;  as 
a  result,  the  Department  will  have  no 
choice  but  to  use  adverse  facts  available 
in  its  determination.  Although  no 
additional  time  is  likely  to  be  needed  for 
the  Department  to  prepare  its 
preliminary  determination  in  the  Italy 
investigation,  the  Department  is 
postponing  the  preliminary 
determination  in  this  case  as  well  so 
that  all  of  the  antidumping  cases  will 
remain  on  the  same  schedule. 

Therefore,  the  Department  is 
postponing  the  preliminary 
determinations  of  the  aforementioned 
investigations  50  days,  to  October  27. 
1998.  See  Memorandum  from  Joseph  A. 
Spetrini  to  Robert  S.  LaRussa,  which  is 
on  file  in  Room  B-099  at  the  Main 
Commerce  Building. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
351.205(f). 

Dated:  August  14,  1998. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary.  AD/CVD 
Enforcement  Group  III. 

IFR  Doc.  98-22548  Filed  8-20-98;  8:45  am) 
BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  davs  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  D.C. 

Docket  Number;  98-041.  Applicant: 
University  of  Vermont.  Department  of 
Orthopaedics  and  Rehabilitation.  438A 
Stafford  Hall,  Burlington.  VT  05405- 
0084.  Instrument:  Roentgen 
Stereophotogrammetric  Analysis 
System.  Manufacturer;  RSA  BioMedical 
Innovations  AB,  Sweden.  Intended  Use: 
The  instrument  will  be  used  to  make 
measurements  of  the  biomechanical 
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behavior  of  different  joints  (ankle,  knee, 
shoulder,  spine,  etc.)  thus  allowing  the 
study  of  different  types  of  joint  trauma 
and  surgical  repair  of  those  joints. 
Application  accepted  by  Commissioner 
of  Customs:  August  3.  1998. 

Docket  Number:  98-042.  Applicant: 
Louisiana  State  University,  Center  for 
Advanced  Microstructures  and  Devices, 
6980  Jefferson  Highway,  Baton  Rouge, 
LA  70806.  Instrument:  Scanning 
Tunneling  Microscope.  Manufacturer: 
Scideco  I/S,  Denmark.  Intended  Use: 
The  instrument  will  be  used  to  uncover 
new  physical  and  chemical  phenomena 
at  the  surface  of  or  in  thin  films.  This 
will  include  elucidation  of  both 
electronic  and  atomic  structure  of 
material  ranging  from  clean  metal 
surfaces,  metal-on-metal  films,  metal- 
on-semiconductor  thin  films,  to  thin 
film  polymers.  Application  accepted  by 
Commissioner  of  Customs:  August  6, 
1998. 

Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  9&-22546  Filed  8-20-98;  8:45  am) 
BILUNQ  CODC  3S1(M}S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  980413092-8192-02] 

RIN  0648-ZA39 

NOAA  Ciimate  and  Gioisai  Change 
Program,  Program  Announcement 

agency:  Office  of  Global  Programs 

(OGP).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice;  amendments. 

SUMIMARY:  This  document  amends  a 
notice  published  in  the  Federal  Register 
of  June  16,  1998,  regarding  the  NOAA 
Climate  and  Global  Programs.  The 
amendments  are  intended  to  show 
NOAA's  interest  in  supporting  new 
PACS  research  projects  designed  to 
focus  on  seasonal-to-interannual  climate 
variability  over  the  Americas,  and  to 
announce  a  joint  initiative  between 
NOAA  and  the  Department  of  Energy, 
contingent  upon  the  availability  of 
funding,  to  support  a  global  synthesis  of 
ocean  CO2  data,  with  the  ultimate  goal 
of  estimating  the  quantity  of 
anthropogenic  CO2  that  has  been  taken 
up  by  the  global  ocean.  The  dates  for 
receiving  Letters  of  Intent  and  full 
proposals  for  these  amendments  are 
changed.  All  other  dates  remain  the 
same. 


DATES:  NOAA/DOE  joint  initiative 
research  projects  do  not  need  Letters  of 
Intent,  full  proposals  must  be 
postmarked  on  or  before  September  30, 
1998. 

New  PACS  research  projects  Letter  of 
Intent  must  be  received  30  days  after  the 
date  of  publication  in  the  Federal 
Register,  with  full  proposals 
postmarked  on  or  before  November  6, 
1998. 

ADDRESSES:  Proposals  may  be  sent  to 
Office  of  Global  Programs,  National 
Oceanic  and  Atmospheric 
Administration,  1100  Wayne  Avenue, 
Suite  1210,  Silver  Spring,  MD  20910- 
5603. 

FOR  FURTHER  INFORMATION  CONTACT:  Irma 
duPree  at  the  above  address  or  at  phone: 
(301)  427-2089  ext  107.  Internet: 
duPree@ogp.noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Global  Programs  published  a  notice 
describing  the  Program  and  funding  area 
descriptions  on  June  16,  1998.  (63  FR 
32859.)  The  program  description, 
evaluation  criteria,  selection  process, 
background  and  requirements,  as  well 
as  guidelines  for  applications  are 
included  in  that  notice  and  are  not 
repeated  here. 

Amendments 

In  the  notice,  FR  Doc.  98-15887,  on 
page  32861,  second  column,  first  full 
paragraph,  add  the  following  sentence 
after  the  first  sentence  to  read  as 
follows;  "NOAA  is  interested  in 
supporting  new  PACS  research  projects 
to  focus  on  seasonal-to-interannual 
climate  variability  over  the  Americas." 

In  the  same  document  on  page  32861, 
third  column,  first  full  paragraph,  add 
the  following  sentence  to  replace  the 
third  sentence  "Proposals  are  sought 
which  make  use  of  data  collected  on 
both  the  DOE-sponsored  Global  CO2 
Survey  and  the  NOAA  OACES 
Program." 

Authority.  49  U.S.C.  44720;  33  U.S.C. 
883d,  883e,  15  U.S.C.  2904;  15  U.S.C.  2931 
et  seq. 

Dated:  August  17,  1998. 
|.  Michael  Hall, 

Director,  Office  of  Global  Programs. 
[FR  Doc.  98-22543  Filed  8-20-98;  8:45  am) 
BILUNG  CODE  3S10-12-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
the  Republic  of  Turkey 

August  17.  1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  August  21.  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPt.EMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  shift,  special  shift,  and  canyover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
published  on  December  17,  1997).  Also 
see  62  FR  67839,  published  on 
December  30.  1997;  and  63  FR  27923, 
published  on  May  21,  1998. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  17.  1998. 

Corrunissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  22.  1997.  as 
amended  on  May  14.  1998  and  May  18.  1998, 
by  the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements.  That 
directive,  as  amended,  concerns  imports  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  cr  manufactured 
in  the  Republic  of  Turkey  and  exported 
during  the  periods  January  1.  1998  through 
December  31,  1998  and  June  1.  1998  through 
December  31.  1998  (Categories  352/652) 
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Effective  on  August  21.  1998.  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 


Adjusted  limit ' 


Fabric  Group 

219,  313-02.  314- 
03,  315-0*.  Siz- 
es, 326-06,617, 
625/626/627/628/ 
629,  as  a  group. 


Sublevel  in  Fabric 

Group 
625/626/627/628/629 


Limits  not  in  a  group 

351/651  

352/652 

361  

369-S'  


165,959.749  square 
meters  of  whicti  not 
more  than 
40.184.564  square 
meters  shall  tie  in 
Category  219;  not 
more  than 
49,114,466  square 
meters  shall  be  in 
Category  313-0; 
not  more  than 
28,575,690  square 
meters  shall  be  in 
Category  314-0; 
not  more  than 
38,398,585  square 
meters  shall  be  In 
Category  315-0; 
not  more  than 
40,184.564  square 
meters  shall  be  in 
Category  317-0; 
not  more  than 
4,464,950  square 
meters  shall  be  in 
Category  326-0; 
and  not  more  than 
26.789,711  square 
meters  shall  be  In 
Category  617. 


18.089,753  square 
meters  of  which  not 
more  than  8,538,363 
shall  be  in  Category 
625;  not  more  than 
7,235,901  square 
meters  stiall  b>e  in 
Category  626;  not 
more  than  7,235,901 
square  meters  shall 
be  in  Category  627; 
not  more  than 
7,235,901  square 
meters  shall  be  In 
Category  628;  and 
not  more  than 
7,235,901  square 
meters  shall  be  in 
Category  629. 

1,046,710  dozen. 
1 ,329,887  dozen. 
2,281,256  numbers. 
1,881,616  kilograms. 


'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1997  and  May  31,  1998  (352/652). 

2  Category  313-0:  all  HTS  numbers  except 
5208.52.3035,  5208.52.4035  and 
5209.51.6032. 

3  Category  314-0:  all  HTS  numbers  except 
5209.51.6015. 

*  Category  315-0:  all  HTS  numbers  except 
5208.52.4055. 


5  Category  317-0:  all  HTS  numbers  except 
5208.59.2085. 

6  Category  326-0:  all  HTS  numbers  except 
5208.59.2015.  5209.59.0015  and 
5211.59.0015. 

'Category  369-S:  only  HTS  number 
6307.10.2005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  98-22491  Filed  8-20-98;  8:45  am] 

BILLING  CODE  3510-On-F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Availability  of  Funds  for  National 
Provider  of  Training  and  Technical 
Assistance  to  National  Service 
Programs  Operated  by  Indian  Tribes  or 
Involving  Native  Americans 

AGENCY:  Corporation  for  National  and 

Community  Service. 

action:  Notice  of  Availability  of  Funds. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (Corporation) 
announces  the  availability  of 
approximately  $100,000  to  provide 
training  and  technical  assistance  (T/TA) 
to  national  service  programs  supported 
by  the  Corporation  that  are  operated  by 
Indian  Tribes  or  involve  Native 
Americans.  The  Corporation  expects  to 
make  one  award  in  the  form  of  a  one- 
year  cooperative  agreement  with  the 
possibility  of  extension  based  on 
performance,  need,  and  availability  of 
funds. 

DATES:  Proposals  must  be  received  by 
the  Corporation  by  3:00  p.m.  Eastern 
time  on  September  21.  1998. 
ADDRESSES:  All  proposals  should  be 
submitted  to  the  Corporation  for 
National  and  Community  Service.  1201 
New  York  Avenue,  NW.  Washington, 
DC  20525.  Attention:  Laurel  Ihator. 
Room  9808. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Ekstrom  or  Susan  Schechter  at  the 
Corporation  for  National  and 
Community  Service,  (202)  606-5000. 
ext.  461.  T.D.D.  (202)  565-2796.  This 
notice  may  be  requested  in  an 
alternative  format  for  persons  with 
visual  impairments. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Corporation  for  National  and 
Community  Service  was  established  in 
1993  to  engage  Americans  of  all  ages 


and  backgrounds  in  service  in  their    . 
communities.  The  Corporation's 
national  and  community  service 
programs  provide  opportunities  for 
participants  to  serve  full-time  and  part- 
time,  with  or  without  stipend,  as 
individuals  or  as  a  part  of  a  team. 
AmeriCorps*State/National.  VISTA,  and 
National  Civilian  Community  Corps 
engage  thousands  of  Americans  on  a 
full-  or  part-time  basis  at  more  than 
1.000  locations  to  help  communities 
meet  their  toughest  challenges.  Learn 
and  Serve  America  integrates  service 
into  the  academic  life  of  more  than 
800,000  students  in  all  50  states.  The 
National  Senior  Service  Corps  utilizes 
the  skills,  talents  and  experience  of  over 
500.000  older  Americans  to  help  make 
communities  stronger,  safer,  healthier 
and  smarter. 

The  Corporation  directly  operates  the 
AmeriCorps'VISTA  *NCCC  programs. 
More  than  4.000  AmeriCorps'VISTA 
members  serve  to  develop  grassroots 
programs,  mobilize  resources  and  build 
capacity  for  service  programs  across  the 
nation.  AmeriCorps*NCCC  (National 
Civilian  Community  Corps)  provides  an 
opportunity  for  approximately  1,000 
individuals  between  the  ages  of  18  and 
24  to  participate  in  a  residential 
program  principally  located  on 
downsized  military  bases. 

The  Corporation  provides  assistance 
to  organizations  that  carry  out 
AmeriCorps*State/National,  Learn  and 
Serve  America,  and  National  Senior 
Service  Corps  programs. 
AmeriCorps  *  State/National  programs . 
which  involve  25.000  Americans  each 
year  in  results-driven  community 
service,  are  grant  programs  managed  by 
(1)  State  Commissions  that  select  and 
oversee  programs  operated  by  local 
organizations,  (2)  national  non-profit 
organizations  that  identify  and  act  as 
parent  organizations  for  operating  sites 
across  the  country;  (3)  Indian  tribes;  or 
(4)  U.S.  Territories.  Learn  and  Serve 
America  grants  provide  service  learning 
opportunities  for  students  in  K-12  and 
higher  education  settings.  The  National 
Senior  Service  Corps  operates  through 
grants  to  local  organizations  for  Retired 
Senior  Volunteer  Programs  (RSVP). 
Foster  Grandparents  and  Senior 
Companions  to  provide  service  to  their 
communities.  For  additional 
information  on  the  national  service 
program  supported  by  the  Corporation, 
go  to  http://vvrww.nationalservice.org. 

II.  Eligibility 

Public  agencies,  non-profit 
organizations  (i.e.,  youth-serving 
groups,  community-based  organizations, 
and  service  organizations),  institutions 
of  higher  education.  Indian  tribes,  and 
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for-profit  companies  are  eligible  to 
apply.  Based  on  previous  T/TA  provider 
application  processes  and  the 
Corporation's  estimate  of  the  number  of 
potential  applicants,  the  Corporation 
expects  fewer  than  ten  applications  to 
be  submitted. 

III.  Period  of  Assistance  and  Other 
Conditions 

A.  Cooperative  Agreements 

Awards  made  under  this  Notice  will 
be  in  the  form  of  cooperative 
agreements.  Administration  of 
cooperative  agreements  is  controlled  by 
the  Corporation's  regulations,  45  CFR 
Part  2541  (for  agreements  with  state  and 
local  government  agencies)  and  45  CFR 
Part  2543  (for  agreements  wdth 
institutions  of  higher  education  and 
other  organizations).  Providers  must 
comply  with  reporting  requirements, 
including  quarterly  financial  reports 
and  quarterly  progress  reports  linking 
progress  on  deliverables  to 
expenditures. 

B.  Use  of  Materials 

To  ensure  that  materials  generated  for 
training  and  technical  assistance 
purposes  are  available  to  the  public  and 
readily  accessible  to  grantees  and 
subgrantees,  the  Corporation  retains 
royalty-free,  non-exclusive,  and 
irrevocable  licenses  to  obtain,  use, 
reproduce,  publish,  or  disseminate 
products,  including  data  produced 
under  the  agreement,  and  to  authorize 
others  to  do  so.  The  awardee  will  agree 
to  make  available,  to  the  extent 
practical,  products  at  no  cost  or  at  the 
cost  of  reproduction  to  the  national 
service  field  as  identified  by  the 
Corporation. 

C.  Time  Frame 

The  Corporation  expects  that  work 
under  agreements  awarded  through  this 
Notice  will  commence  on  or  about 
November  1,  1998,  following  the 
conclusion  of  the  Corporation's 
selection  process  and  the  negotiation  of 
a  cooperative  agreement.  The 
Corporation  expects  that  the  period  of 
performance  will  be  one  year,  with  the 
possibility  of  extension  based  on 
performance,  need  and  availability  of 
funds. 

D.  Other  Corporation-sponsored 
Training  and  Technical  Assistance 

hi  addition  to  using  the  provider 
selected  under  this  Notice,  the 
Corporation  currently  provides  T/TA  to 
national  service  programs  through  a 
network  of  national  providers  in  conflict 
resolution,  human  relations  and 
diversity  training,  educational  success, 
financial  management,  supervisory 


skills  training,  training  materials 
development.  National  Service  Resource 
Center,  organizational  development  and 
program  management,  public  safety 
programs,  risk  management,  crew-based 
programming,  member  development 
and  management,  sustainability,  and 
out-of-school  time. 

rV.  T/TA  Activities 

The  Corporation  expects  the  provider 
selected  under  this  Notice  to  integrate 
the  following  requirements  into  its 
service  delivery: 

1.  Consistent  with  the  Statement  of 
Work,  respond  to  requests  for  T/TA 
from  Indian  tribes  regarding  any  aspect 
of  a  national  service  program  operated 
by  an  Indian  tribe. 

2.  Respond  to  requests  for  T/TA 
relating  to  Native  American  issues  made 
by  any  other  organization  operating  a 
national  service  program  supported  by 
the  Corporation. 

3.  Coordinate  continually  with 
Corporation  staff  concerning  programs 
that  are  in  particular  need  of  T/TA 
support. 

4.  Conduct  active,  targeted  outreach  to 
programs  identified  by  the  Corporation 
as  needing  T/TA  services. 

5.  Work  in  partnership  with  programs 
to  help  identify /clarify  needs  and 
determine  the  most  suitable  responses. 

6.  Prepare  and  submit  for  approval  by 
the  Corporation  specific  criteria  for  the 
evaluation  of  their  T/TA  services.  After 
each  T/TA  event,  to  facilitate 
continuous  improvement  of  these 
services,  the  provider  will  solicit 
evaluations  of  its  services  consistent 
with  the  approved  evaluation  criteria. 
The  provider  will  maintain  records  on 
these  evaluations  and  provide  these 
records  to  the  Corporation  or  an 
authorized  representative  upon  request. 
The  provider  will  also  submit  to  the 
Director  of  T/TA  a  quarterly  report 
which,  in  part,  (1)  compares 
accomplishments  with  goals;  (2) 
describes  the  nature  and  scale  of  T/TA 
activity;  (3)  provides  aggregate 
summaries  of  the  evaluations  of  each 
event;  (4)  recommends  agendas  based 
on  analyses  of  T/TA  activity  and  trends; 
(5)  as  practicable,  relates  activity  costs 
to  budget  line  items;  (6)  identifies 
developments  that  hinder  compliance 
with  the  agreement;  and  (7)  when 
appropriate,  cites  or  proposes  corrective 
action,  and  seeks  Corporation 
assistance.  The  Corporation  may 
conduct  independent  assessments  of  the 
provider's  performance. 

7.  Orient  and  train  staff  and 
consultants  in  the  Corporation's 
background  and  objectives. 


8.  Collaborate  in  training  events 
organized  by  other  providers  for  the 
Corporation. 

9.  Conduct  outreach  to  national 
service  programs  to  promote  awareness 
of  available  T/TA  services  for  programs 
operated  by  Indian  tribes  and  for  other 
issues  involving  Native  Americans. 

10.  Use  peer-provided  T/TA  in 
situations  where  this  approach  is 
feasible  and  appropriate.  Identify, 
document  and  transmit  effective 
practices. 

11.  Develop  training  that  is 
interactive,  culturally  appropriate, 
experiential  and  based  on  the  principles 
of  adult  learning. 

12.  Develop  training  designs  that 
accommodate  participants  at  various 
levels  of  existing  knowledge  and  skills. 

13.  Ensure  that  assistance  is  inclusive 
of,  and  accessible  to,  persons  with 
disabilities. 

14.  Link  all  T/TA  activities  to  the 
greatest  extent  possible  to  the  goal  of 
sustainability  in  the  absence  of 
Corporation  financial  support. 

15.  Help  organizations  improve  the 
quality  of  their  program  objectives  and 
desired  outcomes. 

16.  Operate  with  a  focus  on  capacity- 
building  to  help  programs  develop  their 
internal  T/TA  capacity,  such  as  by 
improving  their  skills  in  problem 
identification,  problem  solving  and 
assessing  local  T/TA  resources.  The 
provider  should  develop  train-the- 
trainer  initiatives  for  the  purpose  of 
increasing  capacity  at  the  tribal  and 
local  level  to  deliver  T/TA  services  to 
national  service  programs.  The  provider 
should  support  and  encourage 
programs'  access  to  local  T/TA 
resources. 

17.  Develop  and  maintain  a  network 
of  geographically  dispersed  and  tribally- 
diverse  experts  that  includes  staff  from 
Corporation-fimded  programs. 

18.  Use  electronic  communication  as 
much  as  possible  to  facilitate  the 
delivery  of  T/TA  services.  The 
Corporation  is  especially  interested  in 
approaches  that  expedite  service 
delivery,  increase  communications  and 
are  cost-efficient.  In  all  T/TA  activities, 
programs  should  be  encouraged  and 
assisted  in  using  electronic 
communication  and  automation. 

V.  Statement  of  Work 

The  provider  should  deliver  a  training 
program  that  reflects  the  diverse  and 
unique  needs  of  the  approximately  40 
Indian  tribes  operating  national  service 
programs.  The  provider  will  broker 
services  of  consultants  and  other 
national  providers,  offer  direct  services 
whenever  they  fall  within  the  range  of 
expertise  of  the  provider,  and  provide 
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designated  support  services  to  Indian 
tribes  that  receive  grants  to  operate 
national  service  programs. 

Specific  tasks  include,  but  are  not 
limited  to.  the  following: 

•  Recruit,  screen  and  retain  a 
qualified  pool  of  consultants,  primarily 
Native  American,  with  a  diverse  array  of 
skills  and  expertise. 

•  Orient  consultants  to  the 
Corporation's  mission,  philosophy, 
objectives,  and  requirements. 

•  Identify  consultants  from 
geographically  and  tribally  diverse 
backgrounds. 

•  Conduct  targeted  outreach  as 
identified  bv  the  Corporati(jn. 

•  Establish  partnerships  with  other 
national  providers. 

— Provide  training  and  orientation  on 
Native  American  issues  to  providers 
as  requested 

— Conduct  joint  training  sessions  when 
appropriate 

— Review  and  evaluate  resource 

materials  developed  by  other  national 
providers  to  ensure  that  thev  are 
appropriate  and  useful  for  Indian 
tribes  operating  national  service 
programs 

•  Respond  promptly  to  T/TA  needs  in 
the  most  appropriate  manner: 

— Refer  need  to  a  consultation/provider 

— Provide  on-line  consultation 

— Provide  telephone  consuhation  via  a 

toll-free  number 
— Provide  on-site  consultation. 

•  Plan  and  coordinate  an  annual 
"network"  training  event  for 
approximately  75-100  participants  from 


Indian  tribes  operating  national  service 
programs. 

•  Develop  and  maintain  a  web  page 
that  includes: 

— T/TA  calendar 

— Resource  information  that  supports 
programs 

— Articles 

— Agendas  and  resource  materials  from 
training  events  conducted  bv  the 
provider  and  consultant  pool 

— Service  learning  information. 

•  Monitor  and  post  information  on 
the  listserv  dedicated  to  Indian  tribes 
operating  national  service  programs. 

•  Develop  and  disseminate 
information  on  a  quarterly  basis  for  and 
about  Indian  tribes  operating  national 
service  programs. 

•  Develop  resource  manuals  or 
materials  as  needed. 

•  Work  with  the  National  Service 
Resource  Center  to  establish  a  resource 
library  specifically  related  to  the  needs 
of  Indian  tribes  operating  national 
service  programs. 

— Identify  relevant  workshops, 

conferences,  print  materials,  Internet 
sites,  curricula  and  videos 

— Maintain  a  catalog  of  available 
resources. 

•  Develop  and  conduct  needs 
assessments  for  Indian  tribes  operating 
national  service  programs. 

VI.  Application  Guidelines 

A.  Proposals  Must  Include 

A  cover  page  listing:  name,  address, 
phone  number,  fax  number,  e-mail 
address  and  World  Wide  Web  site  (if 

Budget  Summary 


available)  of  the  applicant  organization 
and  contact  person;  a  50-75  word 
summary  of  the  proposed  T/TA  program 
or  activity;  and  the  total  funding 
requested  (not  to  exceed  $100,000). 

A  narrative  of  no  more  than  10 
double-spaced,  single-sided,  typed 
pages  in  no  smaller  than  12-point  font 
describing: 

(a)  Objectives,  scope  of  activities 
being  proposed,  and  expected  outcomes 
(e.g.,  proposed  number  and  duration  of 
training  events  and  number  of 
participants;  proposed  number  of 
consultations). 

(b)  Detailed  work  plan  for 
accomplishing  the  objectives  to  include 
a  timeline  demonstrating 
implementation  of  each  objective. 

(c)  Applicant's  plan  for  regularly 
evaluating  its  performance  and 
reporting  the  findings  and  proposed 
improvements  to  the  Corporation. 

3.  A  narrative  of  no  more  than  six 
double-spaced,  single-sided,  typed 
pages  in  no  smaller  than  12-point  font 
describing  the  organization's  capacity  to 
provide  T/TA  services  nationwide, 
including  descriptions  of  recent  work 
similar  to  that  being  proposed, 
references  that  can  be  contacted  related 
to  that  work,  organizational  structure 
and  staff  strengths  and  backgrounds 
(resumes  of  proposed  staff  may  be 
included  in  an  appendix). 

4.  A  detailed  budget  summary, 
including  the  allocation  of  person- 
hours/days  by  task,  an  estimate  of  travel 
and  other  direct  costs  by  task  as 
appropriate,  using  the  following  format: 


Applicant 

A.  Staff 

Salaries 

Benefits 

Subtotal  A  

B.  Program  Staff  Development  

Travel 

Per  Diem  

Other  

Subtotal  B  

C.  Consultants  

D.  Training  Events  

E.  Sut>-contracts,  sut)-grants  

F.  Communication  

Systems 

Equipment  

Subtotal  F  

G.  Supplies  

H.  Other  


List  positions  in  attached  Budget  Narrative. 


Include  expenses  for  program  directors  to  attend  training 
events.  Costs  included  in  Other  should  be  described  in  the 
accompanying  budget  narrative. 


Specify  the  total  cost  of  consultants. 

This  amount  should  include  the  cost  of  training  supplies,  facili- 
ties, etc. 

Specify  the  total  cost  of  subgrants  and  subcontracts,  if  any. 
This  amount  should  include  the  total  cost  of  communications 

systems  and  equipment.  Systems  may  include  newsletters, 

computer  networks  and  mailings. 


Include  only  supply  costs  not  associated  with  Training  Events. 
Specify  the  total  of  all  other  costs  unrelated  to  the  atwve  cat- 
egories. 
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Budget  Summary — Continued 

Applicant 

! 

Total  Request  (A  through  H)  

Costs  in  proposed  budgets  must 
consist  solely  of  those  allowable  under 
reimbursable  cost  principles  found  in 
applicable  OMB  Circulars.  A  supporting 
budget  narrative  including  an 
explanation  of  the  basis  for  cost 
estimates  is  required.  Include  any 
information  on  funding  from  other 
sources  if  any.  (Provider  match  is  not 
required.) 

5.  Resumes  and/or  other  descriptions 
of  staff  qualifications  may  be  included 
in  an  appendix  and  are  not  subject  to 
the  page  limits  that  are  otherwise 
applicable. 

6.  Applicants  must  submit  one 
unbound,  original  proposal  and  two 
copies.  Proposals  may  not  be  submitted 
by  facsimile. 

B.  Selection  Process  and  Criteria 
To  ensure  fairness  to  all  applicants, 
the  Corporation  reserves  the  right  to 
take  remedial  action,  up  to  and 
including  disqualification,  in  the  event 
a  proposal  fails  to  comply  with  the 
requirements  relating  to  page  limits,  line 
spacing,  and  font  size. 

The  Corporation  will  assess 
applications  based  on  the  criteria,  and 
respective  weights,  listed  below. 

Quality  (35%) 

The  Corporation  will  consider  the 
quality  of  the  proposed  activities  based 
on: 

(a)  Demonstrated  understanding  of  the 
needs  and  requirements  of  national 
service  programs  operated  by  Indian 
tribes  or  involving  Native  Americans, 
other  .national  service  programs,  and  the 
role  of  training  assistance  in  supporting 
Corporation-funded  programs. 

(b)  Description  of  proposed  T/TA 
objectives,  activities,  and  expected 
outcomes. 

(c)  Degree  to  which  the  objectives  are 
addressed  through  the  work  plan. 

Organizational  and  Personnel  Capacity 
(35%) 

The  Corporation  will  consider  the 
organizational  capacity  of  the  applicant 
to  deliver  the  proposed  services  based 
on: 

(a)  Organizational  experience  in 
delivering  high-quality  training  and 
technical  assistance,  particularly  in  the 
area(s)  under  consideration,  and  the 
experience  of  staff  proposed  for  the 
project. 

(b)  Organizational  experience  in 
delivering  high-quality  training  and 


technical  assistance  to  Indian  tribes 
flexibly,  creatively,  responsively,  and 
working  in  partnership  with  other 
organizations  and  individuals. 

fc)  Background  of  the  organization's 
leadership  and  key  staff  proposed  for 
the  project. 

(d)  Demonstrated  ability  to  manage 
federal  assistance. 

(e)  Demonstrated  ability  to  provide  T/ 
TA  services  nationwide  on  a  cost- 
effective  basis. 

Evaluation  (10%) 

The  Corporation  will  consider  how 
the  applicant; 

(a)  Proposes  to  assess  its  services  and 
products  delivered  under  the  award. 

(b)  Plans  to  use  assessments  of  its 
services  and  products  to  improve 
subsequent  services  and  products. 

Budget  (20%) 

The  Corporation  will  consider  the 
budget  based  on: 

(a)  Scope  of  proposed  T/TA  activity 
(i.e.,  number  of  persons,  programs,  and/ 
or  Indian  tribes  proposed  T/TA 
activities  are  planned  to  reach); 

(b)  Cost-effectiveness  of  the  proposed 
activity:  the  degree  to  which  the  T/TA 
provider  proposes  a  reasonable  estimate 
of  the  amount  of  services  the 
organization  will  be  able  to  provide 
given  the  requested  amount  of  funds 
and  the  organization's  existing 
resources. 

Preference  of  Nation-Wide  Capacity 

In  addition,  the  Corporation  may 
select  an  organization  that  has 
demonstrated  its  ability  to  provide  T/TA 
on  a  nation-wide  basis  over  an 
organization  of  comparable  merit  that 
has  not  demonstrated  this  ability. 

Dated:  August  17,  1998. 
Thomas  L.  Bryant, 

Acting  General  Counsel. 

[FR  Doc.  98-22477  Filed  8-20-98;  8:45  am) 

BILLING  CODE  6050-28-4(1 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Availability  of  Funds  for  Provision  of 
Training  and  Technical  Assistance  to 
Sponsors  of  AmeriCorps  Promise 
Fellows 

AGENCY:  Corporation  for  National  and 
Community  Service. 


ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation  ")  announces  the 
availability  of  approximately  S200.000 
to  support  an  organization  selected 
under  this  Notice  to  provide  trainmg 
and  technical  assistance  to 
organizations  that  sponsor  AmeriCorps 
Promise  Fellows.  The  organization 
selected  will — on  a  national  level — 
develop  in  the  Fellows  an  identity  that 
derives  from  participation  in  a  common. 
national  endea\or,  design  and  help 
implement  a  training  program  to 
provide  the  Fellows  with  the  skills 
required  to  fulfill  their  mission,  and 
facilitate  the  exchange  of  information 
among  Fellows,  sponsoring 
organizations,  and  others  involved  in 
the  AmeriCorps  Promise  Fellows 
initiative. 

DATES:  All  proposals  must  be  submitted 
by  September  30.  1998,  The  Corporation 
anticipates  making  an  award  under  this 
announcement  no  later  than  November 
1,  1998.  The  project  period  is 
negotiable,  but  will  end  no  later  than 
December  31.  1999, 
ADDRESSES:  Proposals  must  be 
submitted  to  the  Corporation  at  the 
following  address:  Corporation  for 
National  and  Community  Service.  Attn: 
Gary  Kowalczyk.  1201  New  York 
Avenue  NW,,  Washington.  DC  20525, 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  the 
Corporation  for  National  and 
Community  Service.  Dana  Rodgers,  at 
(202)  606-5000,  ext,  21 1 .  or  T.D,D,  at 
(202)  565-2799.  This  notice  may  be 
requested  in  alternative  format  for 
visually  impaired  persons, 
SUPPLEMENTARY  INFORMATION: 

The  Corporation  for  National  and 
Community  Service 

The  Corporation  is  a  federal 
government  corporation  that  encourages 
Americans  of  all  ages  and  backgrounds 
to  engage  in  national  and  community 
service.  This  service  addresses  the 
nation's  educational,  public  safety, 
envirorunental  and  other  human  needs 
to  achieve  direct  and  demonstrable 
results.  In  doing  so,  the  Corporation 
fosters  civic  responsibility,  strengthens 
the  ties  that  bind  us  together  as  a 
people,  and  provides  educational 
opportunity  for  those  who  make  a 
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substantial  contribution  to  service.  For 
more  information  about  the  Corporation 
and  the  activities  it  supports,  go  to 
http://www.nationalservice.org. 

Section  198  of  the  National  and 
Community  Service  Act  of  1990.  as 
amended.  42  U.S.C.  12653.  authorizes 
the  Corporation  to  provide,  directly  or 
through  contracts  or  cooperative 
agreements,  training  and  technical 
assistance  in  support  of  activities  under 
the  national  service  laws. 

Through  this  notice,  the  Corporation 
invites  proposals  from  eligible 
applicants  to  provide  training,  technical 
assistance  and  other  support  to  sponsors 
of  AmeriCorps  Promise  Fellows.  The 
Corporation  anticipates  making  a  single 
award  for  this  purpose. 

Public  agencies,  non-profit 
organizations  (i.e..  youth-serving 
groups,  community-based  organizations, 
and  service  organizations),  institutions 
of  higher  education,  Indian  tribes,  and 
for-profit  companies,  including  those 
that  operate  Corporation-supported 
programs,  are  eligible  to  apply. 
Submissions  from  organizations  that  can 
document  an  abdity  to  provide  T/TA  on 
a  nationwide  basis  will  be  accorded  a 
preference  in  the  selection  process. 
Based  on  past  T/TA  competitions  and 
the  Corporation's  estimate  of  the 
number  of  potential  applicants,  the 
Corporation  expects  that  fewer  than  ten 
applications  will  be  submitted. 

Background 

Last  year  in  Philadelphia,  President 
Clinton,  former  Presidents  Bush.  Carter, 
and  Ford.  Mrs.  Nancy  Reagan,  and 
General  Colin  Powell,  with  the 
endorsement  of  many  governors, 
mayors,  and  leaders  of  the  independent 
sector,  declared:  "We  have  a  special 
obligation  to  America's  children  to  see 
that  all  young  Americans  have: 

•  Caring  adults  in  their  lives,  as 
parents,  mentors,  tutors,  coaches; 

•  Safe  places  with  structured 
activities  in  which  to  learn  and  grow; 

•  A  healthy  start  and  healthy  future; 

•  An  effective  education  that  equips 
them  with  marketable  skills;  and 

•  An  opportunity  to  give  back  to  their 
communities  through  their  own  service. 

For  more  information  about  the  five 
goals  of  the  President's  Summit  for 
America's  Future,  go  to  http:// 
wrww.americaspromise.org. 

As  a  major  partner  in  this  effort,  the 
Corporation  for  National  Service 
devotes  a  substantial  part  of  its  activities 
to  help  meet  these  goals,  including  the 
work  of  AmeriCorps.  Learn  and  Serve 
America,  and  the  National  Senior 
Service  Corps.  AmeriCorps  Promise 
Fellows  will  provide  States  and  local 
communities  with  additional  and 


unique  support  to  help  carry  out  their 
plans  to  provide  America's  children 
with  these  five  fundamental  resources. 
The  Corporation  for  National  Service 
will  use  approximately  $5  million  to 
award  up  to  100  grants  to  support 
AmeriCorps  Promise  Fellows  dedicated 
to  achieving  the  five  goals  for  children 
set  at  the  President's  Summit.  These 
grants,  in  the  aggregate,  are  expected  to 
support  between  500  and  750 
Fellowships.  Fellows  will  spend  one 
year  serving  with  organizations  that  are 
committed  to  helping  to  meet  one  or 
more  of  the  given  goals  of  the 
President's  Summit.  In  addition,  each 
Fellow  completing  service  will  receive 
the  $4,725  AmeriCorps  education 
award. 

Relationship  to  AmeriCorps  Promise 
Fellows  and  Other  Groups 

This  Notice  seeks  a  provider  to  work 
with  sponsors  of  AmeriCorps  Promise 
Fellows  throughout  the  country. 
Sponsors  may  include  State 
Commissions,  national  non-profit 
organizations,  Indian  tribes  and  U.S. 
Territories.  Fellows  will  serve  with  host 
organizations  directly  engaged  in 
achieving  the  five  goals  identified  at  the 
Presidents'  Summit.  For  purposes  of 
this  Notice,  the  term  "sponsor"  includes 
both  sponsoring  and  host  organizations. 
Sponsors  will  ensure  that  Fellows  work 
in  coordination  with  America's  Promise: 
The  Alliance  for  Youth,  an  organization 
established  to  follow  through  on  the 
commitments  made  at  the  Presidents' 
Summit.  For  more  information  about  the 
AmeriCorps  Promise  Fellows,  see  the 
notice  announcing  the  availability  of 
funds  published  at  63FR  38811  (July  20, 
1998)  or  go  to  http://www/ 
nationalservice.org. 

The  provider  will  need  to  coordinate 
at  the  national  level  with  America's 
Promise  as  well  as  the  Corporation.  It 
will  also  be  required  to  work  in  a 
complementary  role  with  the  State 
Commissions  and  other  sponsors. 

Training  and  Technical  Assistance 
Activities 

Within  the  framework  of  relationships 
described  above,  the  Corporation 
expects  the  provider  selected  under  this 
Notice  to  engage  in  the  following: 

(1)  Developing  a  National  Program 
Identity:  Fellows  need  to  see 
themselves,  and  be  seen  by  others,  as 
part  of  a  unique  effort  that  is  grounded 
in  their  identity  as  AmeriCorps 
members,  but  expands  on  that 
awareness  to  identify  with  their  special 
mission  to  support  implementation  at 
the  community  level  of  the  five 
fundamental  resources  for  youth 
identified  at  the  Presidents'  Summit  and 


carried  forward  by  America's  Promise  at 
the  community  and  state  levels. 

The  provider  will  support  this 
through  a  variety  of  ways,  which  for 
illustrative  purposes  may  include: 

Facilitating  communication  and 
general  program  awareness  among 
Fellows,  through  newsletters  and  other 
periodic  communications  to  Fellows 
and  the  organizations  where  they  serve, 
an  Internet  listserv  or  other  means  of 
communication  among  Fellows  and 
sponsor  and  host  organization  staff,  and 
periodic  contact  through  phone  calls, 
mass  mailings  and  training  conferences. 

Developing  and  disseminating 
materials  concerning  AmeriCorps 
Promise  Fellows  on  a  national  basis. 

Designing  and  developing  items  that 
provide  a  unique  identity  to  the 
Fellows,  such  as  caps,  T-shirts  and  other 
clothing,  program  logos,  etc.  in 
coordination  with  the  Corporation  and 
America's  Promise. 

(2)  Training  Support  for  AmeriCorps 
Promise  Fellows.  The  provider  will  take 
the  lead  in  designing  and  delivering  a 
training  program  to  provide  Fellows 
with  the  knowledge  and  skills  needed  to 
successfully  implement  the  initiative. 
This  may  include: 

•  Designing  and  developing  training 
curricula  and  materials,  focusing  on 
overall  program  objectives  and  identity, 
special  skills  such  as  community 
outreach,  networking,  resource 
mobilization,  community  volunteer 
recruitment,  and  training  and 
coordination. 

•  Conducting,  in  collaboration  with 
the  Corporation,  America's  Promise,  and 
sponsors,  an  initial  national  pre-service 
orientation  for  the  Fellows,  focusing  on 
the  terms  and  conditions  of  service  and 
the  identity  and  mission  of  the  Fellows. 
The  orientation  will  likely  be  a  three- 
day  event  at  a  central  location,  with  all 
500-750  Fellows  participating.  The 
provider  will  participate  in  design  of  the 
orientation,  facilitate  and  present 
selected  topics,  and  provide  logistical 
coordination,  including  working  with 
the  site  (hotel,  conference  center,  etc.)  as 
well  as  with  the  Corporation,  America's 
Promise  and  sponsors.  The  provider 
will  not  be  responsible  for  the  travel  and 
per  diem  of  participants,  including 
Fellows  and  staff  (other  than  provider 
staff). 

•  Providing  technical  assistance  and 
support  on  a  continuing  basis  to  the 
Fellows  and  their  sponsors. 

(3)  Program  Coordination:  The 
provider  will  support  the 
implementation  of  the  AmeriCorps 
Promise  Fellows  initiative  by: 

•  Facilitating  information  exchange 
through  regular  communications  with 
and  between  the  Corporation.  America's 
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Promise,  and  sponsors,  including  design 
and  implementation  of  a  management 
information  system,  periodic  oral, 
electronic  and  written  reports  and  other 
communications  about  the  status  of  the 
Fellowship  initiative. 

•  Identifying  issues  and  challenges 
requiring  action  by  the  Corporation  or 
sponsors. 

(4)  Self  Evaluation:  The  provider  will 
implement  a  program  of  continuous 
improvement,  including  periodic  self- 
assessments  and  follow-up  to  ensure 
that  issues  identified  in  the  assessments 
are  addressed.  The  provider  will  share 
these  self-assessments  with  the 
Corporation. 

Contents  of  the  Proposal 

Eligible  parties  must  submit  a 
proposal  that  contains  the  following 
information: 

1.  A  cover  page  listing:  name,  address, 
phone  number,  fax  number,  e-mail 
address  and  World  Wide  Web  site  (if 
available)  of  the  applicant  organization 
and  contact  person;  a  brief  summary  of 
the  proposed  program;  and  the  total 
funding  requested  (not  to  exceed 
$200,000). 

2.  Narrative  of  no  more  than  10 
double-spaced,  single  sided,  typed 
pages  in  no  smaller  than  12  point  font 
describing: 

•  A  detailed  work  plan  for 
accomplishing  the  tasks  described  in  the 

•  Training  and  Technical  Assistance 
portion  of  this  Notice. 

•  The  applicant's  plan  for  regularly 
evaluating  its  performance  and 
reporting  the  findings  and  proposed 
improvements  to  the  Corporation. 

3.  A  narrative  of  no  more  than  four 
double-spaced,  single  sided,  typed 
pages  in  no  smaller  than  12-point  font 
describing  the  organization's  capacity  to 
provide  training,  technical  assistance, 
and  other  requested  assistance 
nationwdde,  including  descriptions  of 
recent  work  similar  to  that  being 
proposed,  references  that  can  be 
contacted  relative  to  that  work, 
organizational  structure  and  staff 
members  proposed  for  participation  in 
this  program,  including  their  strengths 
and  backgrounds  (resumes  of  proposed 
staff  members  may  be  included  as  an 
attachment  and  are  not  counted  toward 
the  page  limits.) 

4.  A  detailed  budget,  including  the 
allocation  of  person-hours  by  task,  an 
estimate  of  travel  and  other  direct  costs 
by  task  as  appropriate.  Costs  in  the 
proposed  budget  must  consist  solely  of 
costs  allowable  under  applicable  OMB 
Circulars.  A  supporting  budget  narrative 
including  an  explanation  of  the  basis  for 
cost  estimates  is  required. 


Selection  Process  and  Criteria 

The  Corporation  anticipates 
supporting  a  single  cooperative 
agreement  under  this  Notice,  with  the 
exact  amount  depending  on  the 
proposal.  In  making  a  selection,  the 
Corporation  will  evaluate  applications 
based  on  the  criteria  listed  below: 

(1)  Quality  (35%) 

The  Corporation  will  consider  the 
quality  of  the  proposed  activities  based 
on: 

(a)  Demonstrated  understanding  of  the 
needs  of  the  AmeriCorps  Promise 
Fellows  initiative  and  the  role  of 
training  and  technical  assistance  in 
supporting  the  initiative. 

(b)  Degree  to  which  the  work  plan 
demonstrates  how  the  provider  will 
carry  out  the  Training  and  Technical 
Assistance  activities. 

(2)  Organizational  and  Personnel 
Capacity  (35%) 

The  Corporation  will  consider  the 
organizational  capacity  of  the  applicant 
to  deliver  the  proposed  services  based 
on: 

(a)  Organizational  experience  in 
delivering  high-quality  training  and 
technical  assistance,  particularly  in  the 
areas  under  consideration. 

(b)  Organizational  experience  in 
delivering  high-quality  training  and 
technical  assistance  flexibly,  creatively, 
responsively,  and  working  in 
partnership  with  other  organizations 
and  individuals. 

(c)  Background  of  the  organization's 
leadership  and  staff/consultants 
proposed  for  the  project. 

(d)  Demonstrated  ability  to  manage  a 
federal  grant  or  apply  sound  fiscal 
management  principles  to  grants  and 
cost  accounting. 

(e)  Demonstrated  ability  to  provide  T/ 
TA  services  nationwide  on  a  cost- 
effective  basis. 

Evaluation  (10%) 

The  Corporation  will  consider  how 
the  applicant  proposes  to: 

(a)  Assess  its  services  and  products 
delivered  under  the  award. 

(b)  Use  the  self-assessments  to  modify 
and  improve  subsequent  services  and 
performance. 

Budget  (20%) 

The  Corporation  will  consider  the 
budget  based  on: 

(a)  Scope  of  the  proposed  activity  (i.e., 
number  of  Fellows,  sponsors,  and  host 
organizations  the  proposed  activities  are 
expected  to  reach). 

(b)  Cost-effectiveness  of  the  proposed 
activity;  the  degree  to  which  the 
provider  proposes  a  reasonable  estimate 


of  the  amount  of  services  the 
organization  will  be  able  to  provide 
based  on  the  requested  amount  of  funds 
and  the  orgcoiization's  existing 
resources. 

Preference  for  Nation-Wide  Capacity 

In  addition,  the  Corporation  may 
select  an  organization  that  has 
demonstrated  its  capacity  to  provide  T/ 
TA  on  a  nation-wide  basis  over  an 
organization  of  comparable  merit  that 
has  not  demonstrated  this  ability. 

Dated:  August  17.  1998. 
Thomas  L.  Bryant, 

Acting  General  Counsel 

|FR  Doc.  98-22476  Filed  8-20-98;  8:45  ami 

BILUNG  CODE  605&-28-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  Office  of  the  Assistant 
Secretary  of  Defense  for  Health  Affairs. 
action:  Notice. 

SUMMARY:  In  accordance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary  of  Defense  for 
Health  Affairs  announces  the  proposed 
extension  of  a  public  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  whether  the  proposed 
extension  of  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  October  20.  1998. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  information 
collection  should  be  sent  to  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs)  TRICARE  Management  Activity. 
Skyline  Five,  Suite  810,  5111  Leesburg 
Pike,  Falls  Church.  Virginia  22041- 
3206. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection,  please 
write  to  the  above  address  r  r  call  Anne 
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Giese,  Office  of  the  Assistant  Secretary 
of  Defense  (Health  Affairs).  TRICARE' 
Management  Activity  at  (703)  681-1757 
Ext  5658. 

Title:  Associated  Form:  and  OMB 
Number:  TRICARE  Senior  Prime 
Enrollment  Application  Form;  OMB  No. 
0720-0018. 

Needs  and  Uses:  This  information 
collection  is  a  requirement  for  TRICARE 
Senior  Prime,  a  joint  demonstration 
project  of  military  managed  health  care 
conducted  by  the  Department  of  Defense 
(DoD)  and  the  Department  of  Health  and 
Human  Services  (HHS).  Under  this 
demonstration,  authorized  by  the 
Balanced  Budget  Act  of  1997,  DoD  will 
offer  Medicare-eligible  military  retirees 
and  their  dependents  enrollment  in  a 
DoD-operated  managed  health  care 
program.  Medicare-eligible  beneficiaries 
will  be  offered  the  opportunity  to  enroll 
at  selected  Medical  Treatment  Facilities 
(MTFs)  in  a  managed  care  program 
modeled  after  the  existing  TRICARE 
Prime  benefit.  Medicare  will  reimburse 
DoD  on  a  capitated  basis  for  health  care 
services  it  provides  to  the  enrolled 
beneficiaries.  Dual-eligible  beneficiaries 
seeking  enrollment  in  the  program  will 
be  required  to  fill  out  an  enrollment 
application  which  will  provide 
information  pertaining  to  eligibility  for 
the  program,  personal  information  for 
identification  purposes,  and  information 
on  other  health  insurance. 

Affected  Public:  Individuals  or 
household. 

Annual  Burden  Hours:  25,536  hours. 

Number  of  Respondents:  77,381. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION:  Currently, 
Medicare-eligible  military  retirees  are 
not  eligible  to  participate  in  TRICARE, 
DoD's  triple  option  health  care  benefit 
for  military  retirees  and  active  duty 
dependents.  Their  participation  in  the 
Military  Health  System  (MHS)  is  limited 
to  receiving  health  care  on  a  space- 
available  basis  at  MTFs.  The  TRICARE 
Senior  Prime  demonstration  project 
seeks  to  show  that  a  DoD-operated 
managed  care  program  can  provide 
health  care  services  to  beneficiaries 
eligible  for  both  military  health  care  and 
Medicare  more  effectively  and 
efficiently  than  under  the  current  DoD- 
operated  system. 

Dated:  August  14.  1998. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  98-22499  Filed  8-20-98:  8:45  am] 
BILLING  CODE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Associated  Form,  and  OMB 
Number:  Uniform  Tender  of  Rates  and/ 
or  Charges  for  Domestic  Transportation 
Services  (DoD/USCG  Sponsored  HHG); 
MT-HQ  Form  43-R;  OMB  Number 
0702-0018. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  1,268. 

Responses  per  Respondent:  4. 

Annual  Responses:  5,402. 

Average  Burden  per  Response:  30 
minutes. 

Annual  Burden  Hours:  2,701. 

Needs  and  Uses:  Department  of 
Defense  (DoD)  approved  household 
goods  carriers  file  voluntary  rates  to 
engage  in  the  movement  of  DoD  and 
United  States  Coast  Guard  sponsored 
shipments  within  the  continental 
United  States  (CONUS).  MT-HQ  Form 
43-R,  Uniform  Tender  of  Rates  and/or 
Charges  for  Domestic  Transportation 
Services,  is  the  carrier's  certification 
that  business  will  be  conducted  with 
DoD  in  accordance  with  the  Tender  of 
Service,  solicitations,  and  other 
instructions,  as  published. 
Headquarters,  Military  Traffic 
Management  Command  (MTMC), 
evaluates  the  rates  and  awards  traffic  to 
low-rate,  responsible  carriers,  whose 
rates  are  responsive  and  most 
advantageous  to  the  Government. 

Affected  Public:  Business  or  Other 
For-Profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway.  Suite 
1204,  Ariington,  VA  22202-4302. 


Dated:  August  14,  1998. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  98-22497  Filed  8-20-98;  8:45  am) 

BILUNQ  CODE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Forms,  and  OMB 
Number:  Freight  Carrier  Qualification/ 
Required  Documents;  MT  Forms  377-R, 
380-R,  and  381-R;  OMB  Number  0702- 
0088. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  1,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  1,000. 

Average  Burden  Per  Response:  8.5 
hours. 

Annual  Burden  Hours:  8,500. 

Needs  and  Uses:  The  information  is 
used  in  determining  capability  to 
perform  quality  service  in  transporting 
Department  of  Defense  (DoD)  freight. 
Freight  carriers  will  furnish  the  Military 
Traffic  Management  Command  (MTMC) 
information  to  determine  if  individuals 
or  associated  companies  are  affiliated 
with  government-debarred  carriers  and 
will  reflect  the  carrier's  financial 
stability.  The  Carrier  Qualification 
Program  (GQP)  is  designed  to  protect  the 
interest  of  the  Government  and  to 
ensure  that  DoD  deals  with  responsible 
carriers  having  the  capability  to  provide 
quality  and  dependable  service. 

Affected  Public:  Business  or  Other 
For-Profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Ariington,  VA  22202-4302. 


Federal  Register/ Vol.  63,  No.  162 /Friday,  August  21,  1998 /Notices 


44849 


Dated:  August  14,  1998. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  98-22498  Filed  8-20-98;  8:45  am] 

BILUNQ  CODE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Renewal  and  Meeting  of  the  Board  of 
Visitors  for  the  Department  of  Defense 
Centers  for  Regional  Security  Studies 

AGENCY:  Department  of  Defense. 
action:  Notice. 

SUMMARY:  Under  the  provisions  of  Pub. 
L.  92-463,  the  "Federal  Advisory 
Committee  act,"  notice  is  hereby  given 
of  the  renewal  of  the  Board  of  Visitors 
for  Department  of  Defense  Centers  for 
Regional  Security. 

The  Board  will  provide  advice  on 
matters  related  to  mission,  policy, 
faculty,  students,  curricula,  educational 
methods,  research,  facilities,  and 
administration  of  the  (1)  George  C. 
Marshall  European  Center  for  Security 
Studies,  (2)  Asia-Pacific  Center  for 
Security  Studies,  (3)  Inter-American 
Center  for  Defense  Studies,  and  (4)  any 
other  similar  regional  security  studies 
centers  subsequently  established  by  the 
Department  of  Defense. 

The  Board  will  consist  of  a  balanced 
membership  of  approximately  25 
accomplished  individuals  from 
government,  academia,  business, 
industry,  research,  the  military  and 
other  professions  closely  related  to 
national  security  affairs,  appointed  by 
the  Secretary  of  Defense. 

The  Board  will  meet  in  closed  session 
at  the  Pentagon  on  September  9,  1998. 
from  0900  to  1330. 

The  purpose  of  the  meeting  is  to  allow 
the  Board  of  Visitors  to  provide  advice 
on  the  role  the  Regional  Centers  for 
Regional  Security  play  in  the  broader 
U.S.  national  security  context.  The 
Board  will  hold  classified  discussions 
on  national  security  matters. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  [5 
U.S.C.  App  II  (1982)],  it  has  been 
determined  that  this  meeting  concerns 
matters  listed  in  5  U.S.C. 
552B(c)(l)(1982),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Smith.  703-693-0482. 


Dated:  August  17,  1998. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  98-22496  Filed  8-20-98;  8:45  am] 

BILUNG  CODE  S00O-04-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0033] 

Submission  for  OMB  Review; 
Comment  Request  Entitled 
Contractor's  Signature  Authority 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Contractor's  Signature 
Authority.  A  request  for  public 
comments  was  published  at  63  FR 
33055,  June  17,  1998.  No  comments 
were  received. 

DATES:  Comments  maybe  submitted  on 
or  before  September  21,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Nelson,  Federal  Acquisition 
Policy  Division.  GSA,  (202)  501-1900. 
ADDRESSES:  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  1800  F  Street.  N\V, 
Room  4035,  Washington,  DC  20405. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Entities  doing  business  with  the 
Government  must  identify  those  persons 
who  have  the  authority  to  bind  the 
principal.  This  information  is  needed  to 
ensure  that  Government  contracts  are 
legal  and  binding.  The  information  is 
used  by  the  contracting  officer  to  ensure 
that  authorized  persons  sign  contracts. 


B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  minute  per  completion, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
4,800  responses  per  respondent.  1;  total 
annual  responses,  4,800:  preparation 
hours  per  response.  .01 7;  and  total 
response  burden  hours.  82. 
OBTAINING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS).  1800  F  Street.  NW.  Room  4035. 
Washington.  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0033.  Contractor's  Signature 
Authority,  in  all  correspondence. 

Dated:  August  18,  1998. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policv  Division. 
[FR  Doc.  98-22525  Filed  8-20-98:  8:45  am] 
BILUNG  CODE  6820-A4-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Armed  Forces  Epidemiological  Board 
(AFEB) 

AGENCY:  Office  of  The  Surgeon  General. 

DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  Public  Law  92-463.  The 
Federal  Advisory  Committee  Act,  this 
announces  the  forthcoming  AFEB 
Infectious  Disease  Subcommittee 
meeting.  This  subcommittee  will  meet 
from  0800-1630  on  Friday,  18 
September  1998.  The  purpose  of  the 
subcommittee  meeting  is  to  address 
several  pending  subcommittee  issues 
and  to  provide  briefings  for 
subcommittee  members  on  topics 
related  to  ongoing  and  new  issues.  The 
meeting  location  will  be  at  the  Walter 
Reed  Army  Institute  of  Research, 
Washington,  IX;. 

The  Infectious  Disease  Subcommittee 
meeting  will  be  open  to  the  public,  but 
limited  by  space  accommodations.  Any 
interested  person  may  attend,  appear 
before  or  file  statements  with  the 
committee  at  the  time  and  in  the 
manner  permitted  by  the  committee. 
FOR  FURTHER  INFORMATION  CONTACT:  COL 
Benedict  Diniega.  AFEB  Executive 
Secretary.  Armed  Forces 
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Epidemiological  Board.  Skyline  Six, 

5109  Leesburg  Pike,  Room  682.  Falls 

Church.  Virginia  22041-3258.  (703) 

681-8012/4. 

SUPPLEMENTARY  INFORMATION:  None. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc;.  98-22512  Fik-d  8-20-08;  8:43  am) 

BILLING  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Dade  County  Beach 
Erosion  Control  and  Hurricane 
Protection  Project,  for  a  Test  Beach  Fill 
Using  a  Foreign  Source  of  Carbonate 
Sand 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Department  of  Defense. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Jacksonville  District.  U.S. 
Army  Corps  of  Engineers  intends  to 
prepare  a  Draft  Environmental  Impact 
Statement  for  the  Dade  County  Beach 
Erosion  Control  and  Hurricane 
Protection  Project,  for  a  Test  Beach  Fill 
Using  a  Foreign  Source  of  Carbonate 
Sand.  The  study  is  a  cooperative  effort 
between  the  U.S.  Army  Corps  of 
Engineers  and  the  Dade  County 
Department  of  Environmental  Resources 
Management  (DERM),  the  non-Federal 
sponsor  for  the  project. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Dugger,  904-232-1686. 
Environmental  Branch,  Plaiming 
Division,  P.O.  Box  4970,  Jacksonville, 
Florida  32232-0019. 
SUPPLEMENTARY  INFORMATION:  The  Beach 
Erosion  Control  and  Hurricane 
Protection  (BEC  &  HP)  Project  for  Dade 
County,  Florida  was  authorized  by  the 
Flood  Control  Act  of  1968.  The 
Supplemental  Appropriations  Act  of 
1985  and  the  Water  Resources 
Development  Act  of  1986  (Pub.  L.  99- 
662)  provided  authority  for  extending 
the  northern  limit  of  the  authorized 
project  to  include  the  construction  of  a 
protective  beach  along  the  2.5  mile 
reach  of  shoreline  north  of  Haulover 
Beach  Party  (Sunny  Isles)  and  for 
periodic  nourishment  of  the  new  beach. 

Offshore  borrow  sources  of  beach 
quality  sediment  along  the  Dade  County 
shoreline  have  been  almost  completely 
depleted,  and  alternative  sources  of 
material  will  be  required  in  the  near 
future  to  provide  continued 
renourishment  of  the  Dade  County 
Beach  Erosion  Control  and  Hurricane 


Protection  Project.  Although  carbonate 
sediment  from  offshore  borrow  sites  has 
traditionally  been  used  for  project 
renourishment,  the  use  of  oolitic 
aragonite  or  other  carbonate  sand  from 
non-domestic  sources  mav  provide  an 
effective  alternative  for  future 
renourishment  requirements. 

Virtually  unlimited  suppUes  of  beach- 
quality  material  are  available  in  the 
Bahamas  Bank,  located  65  miles  east  of 
the  project  site,  in  the  Turks  and  Caicos 
Islands  located  approximately  500  miles 
to  the  southeast,  and  possibly  other 
locations.  The  proposed  test  fill  will  be 
constructed  using  aragonite  from  one  of 
these  sources.  The  purpose  of  the  test 
fill,  in  addition  to  providing 
nourishment  to  an  eroded  portion  of  the 
Federal  project  along  northern  Miami 
Beach,  is  to  evaluate  the  physical  and 
environmental  performance  of  aragonite 
on  the  beach  erosion  control  project. 

The  proposed  test  fill  site  would  be 
located  along  northern  Miami  Beach, 
and  would  extend  along  approximately 
one  mile  of  shoreline  which  has  been  an 
erosional  area  since  the  project  was 
constructed.  The  proposed  site  is 
located  far  from  adjacent  inlets,  and  no 
significant  structures  exist  in  this 
vicinity  to  disrupt  the  "natural"  coastal 
processes.  The  total  volume  of  the  test 
fill  is  expected  to  be  approximately 
500,000  cubic  yards.  The  currently 
proposed  location  for  the  test  fill  is 
between  65th  and  80th  Streets  in  Miami 
Beach  (DNR  monuments  DNR-39  to 
DNR-44).  The  exact  source  of  aragonite 
(or  other  non-domestic  carbonate  sand) 
for  the  test  beach  would  be  determined 
during  the  procurement  process.  Sand 
sources  proposed  by  contractors  would 
have  to  meet  a  set  of  generic  and 
specifications  and  pass  a  screening 
process  for  sand  characteristics  and 
possible  introduction  of  undesirable 
benthic  organisms  or  other 
environmental  impacts. 
-    The  different  properties  of  the 
material  being  placed  in  the  test  fill  will 
allow  the  sediment  to  be  used  as  a 
natural  tracer  material,  and  data  on 
longshore  and  cross-shore  transport  can 
be  gained  by  studying  the  movement  of 
this  material.  In  order  to  evaluate  the 
performance  of  the  test  fill,  a  monitoring 
program  will  be  established.  This 
monitoring  program  would  consist  of 
four  areas  of  field  data  acquisition: 
physical  surveys,  sediment  sampling 
and  analysis,  aerial  photography,  and 
wave  data  collection.  The  field  data 
would  be  collected  over  a  minimum  5- 
year  period  following  project 
construction.  The  wave  gage  would  be 
installed  and  activated  prior  to 
construction.  Physical  surveys, 
sediment  samples,  and  aerial 


photography  would  be  taken 
immediately  before  and  after  project 
construction,  and  quarterly  for  the  first 
year,  semi-annually  for  the  second  year, 
and  annually  thereafter  for  the 
remainder  of  the  5-year  monitoring 
period.  Physical  surveys,  sediment 
samples,  and  aerial  photography  would 
therefore  be  taken  a  total  of  1 1  times 
during  the  monitoring  program,  while 
the  directional  wave  gauge  would  be 
operated  continuously  during  the  entire 
5-year  monitoring  period. 

In  addition,  environmental 
monitoring  of  the  test  fill  would  be 
performed.  The  environmental  studies 
would  focus  mainly  on  the  impacts  of 
the  non-native  material  on  sea  turtle 
nesting  and  benthic  infaunal 
communities. 

Alternatives:  At  this  time,  the  only 
known  alternative  to  performing  the  test 
beach  fill  is  not  performing  the  test  or 
the  no-action  alternative. 

Issues:  The  EIS  will  consider  impacts 
on  coral  reefs  and  other  hardbottom 
communities,  endangered  and 
threatened  species,  shore  protection, 
water  quality,  aesthetics  and  recreation, 
fish  and  wildlife  resources,  cultural 
resources,  energy  conservation,  socio- 
economic resources,  and  other  impacts 
identified  through  scoping,  public 
involvement,  and  interagency 
coordination. 

Scoping:  A  copy  of  this  notice  will  be 
sent  to  interested  parties  to  initiate 
scoping.  All  parties  are  invited  to 
participate  in  the  scoping  process  by 
identifying  any  additional  concerns  on 
issues,  studies  needed,  alternatives, 
procedures,  and  other  matters  related  to 
the  scoping  process.  At  this  time,  there 
are  no  plans  for  a  public  scoping 
meeting. 

Public  Involvement:  We  invite  the 
participation  of  affected  Federal,  state 
and  local  agencies,  affected  Indian 
tribes,  and  other  interested  private 
organizations  and  parties. 

Coordination:  The  proposed  action  is 
being  coordinated  with  the  U.S.  Fish 
and  Wildlife  Service  (FWS)  and  the 
National  Marine  Fisheries  Service  under 
Section  7  of  the  Endangered  Species 
Act,  with  the  FWS  under  the  Fish  and 
Wildlife  Coordination  Act,  and  with  the 
State  Historic  Preservation  Officer.  In 
addition,  we  have  coordinated  with  the 
Florida  Department  of  Environmental 
Protection,  the  dredging  industry, 
certain  foreign  government 
representatives,  academic  experts,  and 
other  interests  on  this  matter. 

Other  Environmental  Review  and 
Consultation:  The  proposed  action 
would  involve  evaluation  for 
compliance  with  guidelines  pursuant  to 
Section  404Cb)  of  the  Clean  Water  Act; 
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application  (to  the  State  of  Florida)  for 
Water  Quality  Certification  pursuant  to 
Section  401  of  the  Clean  Water  Act; 
certification  of  state  lands,  easements, 
and  rights  of  way;  and  determination  of 
Coastal  Zone  Management  Act 
consistency. 

Agency  Role:  As  the  non-Federal 
sponsor  and  leading  local  expert;  DERM 
will  provide  extensive  information  and 
assistance  on  the  resources  to  be 
impacted,  mitigation  measures,  and 
alternatives. 

DEIS  Preparation:  It  is  estimated  that 
the  DEIS  will  be  available  to  the  public 
on  or  about  October  9,  1998.  We  plan  to 
post  the  DEIS  on  the  environmental 
documents  page  of  the  Jacksonville 
District's  web  site,  (http:// 
w^ww.saj.usace.army.mil/pd/env- 
doc.htm.) 

Dated:  August  7.  1998. 
George  M.  Strain, 

Acting  Chief,  Planning  Division. 

(FR  Doc.  98-22470  Filed  8-20-98;  8:45  am) 

BILLING  CODE  3710-AJ-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Invention  for 
Licensing;  Government-Owned 
Invention 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  following  invention  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy:  U.S.  Patent  Application  Ser.  No. 
08/940,043  entitled  "Fiber-Reinforced 
Phthalonitrile  Composite  Cured  With 
Low-Reactivity  Aromatic  Amine  Curing 
Agent,"  Navy  Case  No.  78246. 

ADDRESSES:  Requests  for  copies  of  this 
patent  application  should  be  directed  to 
the  Office  of  Naval  Research.  ONR 
OOCC,  Ballston  Tower  One,  800  North 
Quincy  Street,  Arlington,  Virginia 
22217-5660,  and  must  include  the  Navy 
Case  number. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR  OOCC, 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 

(Authority:  35  U.S.C.  207.  37  CFR  Part  404.) 


Dated:  August  12.  1998. 

Michael  I.  Quinn, 

Commander.  Judge  Advocate  General's  Corps, 
U.S.  \a\y.  Federal  Register  Liaison  Officer 

|FR  Doc.  98-22473  Filed  8-20-98:  8:45  am] 

BILLING  CODE  381(>-FF-P 


DEPARTMENT  OF  ENERGY 

Pit  Disassembly  and  Conversion 
Demonstration  Environmental 
Assessment  and  Research  and 
Development  Activities 

AGENCY:  Department  of  Energy. 
ACTION:  Finding  of  no  significant 
impact. 

SUMMARY:  An  environmental  assessment 
(EA)  has  been  prepared  to  assess 
potential  environmental  impacts 
associated  with  a  U.S.  Department  of 
Energy  (DOE)  proposed  action  to  test  an 
integrated  pit  disassembly  and 
conversion  process  on  a  relatively  small 
sample  of  pits  and  plutonium  metal  at 
the  Los  Alamos  National  Laboratory 
(LANL)  in  New  Mexico.  The  proposed 
action  would  involve  performing  work 
in  a  series  of  interconnected  gloveboxes 
using  remote  handling,  automation,  and 
computerized  control  systems  to 
minimize  operator  exposure  where 
possible,  increase  safety,  and  minimize 
the  amount  of  waste  generated  by  the 
process.  Based  on  the  analysis  in  the  EA 
and  considering  comments  received, 
DOE  has  determined  that  the  proposed 
action  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  the  National  Environmental  Policy 
Act  (NEPA).  Therefore,  the  preparation 
of  an  environmental  impact  statement 
(EIS)  is  not  required.  The  EA  also 
discusses  other  on-going  research  and 
development  activities,  which  have 
already  been  reviewed  pursuant  to 
NEPA,  and  which  concern  pit 
disassembly  and  conversion,  potential 
mixed  oxide  (MOX)  fuel  fabrication,  and 
immobilization  of  surplus  plutonium. 
ADDRESSES  AND  FURTHER  INFORMATION: 
Single  copies  of  the  EA  and  further 
information  concerning  the  proposed 
action  are  available  from:  Mr.  G.  Bert 
Stevenson,  NEPA  Compliance  Officer. 
Office  of  Fissile  Materials  Disposition 
(MD-4).  U.S.  Department  of  Energy,  PO 
Box  23786,  Washington,  DC  20026- 
3786, (202)  586-5368. 

For  further  information  regarding  the 
DOE  NEPA  Process,  contact:  Ms.  Carol 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance,  Office  of 
Environment,  Safety  and  Health,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 


Washington.  DC  20585.  (202)  586-4600 
or  (800) 472-2756. 
SUPPLEMENTARY  INFORMATION: 

Purpose  and  Need 

DOE  needs  to  develop  the  capability 
to  disassemble  surplus  plutonium  pits 
which  are  sealed  in  metallic  shells.  (A 
pit  is  a  nuclear  weapons  component.)  In 
order  to  develop  this  capability  in  a 
timely  manner,  safety  and  operational 
design  information  must  be  obtained 
from  the  actual  disassembly  of  up  to  250 
representative  pits  and  the  conversion 
of  the  recovered  plutonium  to 
plutonium  metal  mgots  and  plutonium 
dioxide.  The  resulting  experience  would 
be  used  to  supplement  information 
developed  to  support  the  design  of  a 
full-scale  disassembly  and  conversion 
facility  should  DOE  decide  to  construct 
such  a  facility  in  the  Surplus  Plutonium 
Disposition  Environmental  Impact 
Statement  (SPD  EIS)  Record  of  Decision 
(ROD). 

Background 

DOE  IS  implementing  a  long-term 
program  to  provide  safe  and  secure 
storage  of  weapons-usable  fissile 
materials,  and  to  allow  for  the  timely 
disposition  of  weapons-usable 
plutonium  declared  surplus  to  national 
security  needs.  The  program's  goal  is  to 
ensure  that  there  is  a  high  standard  of 
security  and  accounting  of  these 
materials  while  in  storage,  and  that  the 
surplus  plutonium  is  never  used  again 
in  nuclear  weapons. 

In  January  1997.  DOE  issued  the  ROD 
for  the  Storage  and  Disposition  of 
Weapons-Usable  Fissile  Materials  Final 
Programmatic  Environmental  Impact 
Statement  (Storage  and  Disposition 
Final  PEISl  In  the  PEIS  ROD.  DOE 
announced  a  decision  to  pursue  a 
strategy  to  dispose  of  surplus  LInited 
States  plutonium  that  allows  for  two 
separate  approaches:  (1)  Immobilij^tion 
of  some  (and  potentially  all)  of  the 
surplus  plutonium;  and  (2)  using  some 
of  the  surplus  plutonium  as  MOX  fuel 
in  existing  commercial  reactors.  In  that 
decision,  DOE  explained  that  the  timing 
and  extent  to  which  either  or  both  of  the 
disposition  approaches  are  ultimately 
deployed  would  depend  in  part  on  the 
follow-on  SPD  EIS.  as  well  as 
technology  development  and  research. 

Proposed  Action 

In  order  to  meet  the  purpose  and  need 
for  this  action.  DOE  proposes  that  an 
integrated  Pit  Disassembly  and 
Conversion  Demonstration  take  place  at 
LANL's  Plutonium  Facility-4  in 
Technical  Area-55.  No  new  facilities  are 
needed  to  support  this  demonstration; 
however,  minor  internal  modifications 
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would  be  made  to  existing  facilities. 
These  minor  modifications,  relating  to 
the  installation  of  new  gloveboxes, 
would  not  involve  worker  exposure. 

Implementation  of  this  demonstration 
requires  direct  demonstration  activities, 
such  as  pit  bisection,  and  general 
support  activities,  such  as  receipt  and 
storage  of  plutonium,  that  are  typical 
support  activities  at  LANL.  These  direct 
and  support  activities  include  the 
following: 

•  Shipment  of  pits  and  non-pit,  clean 
plutonium  metal  from  offsite  to  LANL; 

•  Receipt,  unpackaging,  and 
placement  into  storage  of  offsite  pit  and 
non-pit,  clean  plutonium  metal; 

•  Interim  storage  of  pit  and  non-pit, 
clean  plutonium  metal,  awaiting  use  in 
the  demonstration; 

•  Removal  of  any  external  pit 
features; 

•  Bisection  and  disassembly  of  pits; 

•  Processing  pit  hemishells  to 
separate  the  plutonium  from  other 
materials; 

•  Recasting  the  plutonium  to  metal 
ingots  or  converting  it  to  plutonium 
dioxide; 

•  Thermally  processing  the 
plutonium  to  remove  gallium  and  other 
impurities; 

•  Sealing  the  plutonium  in  an 
appropriate  container  for  storage; 

•  Decontaminating  the  container; 

•  Sealing  the  decontaminated 
container  in  a  second  container; 

•  Performing  nondestructive  assay  on 
all  components  for  material 
accountability  purposes;  and 

•  Storing  the  resulting  plutonium 
metal  and  plutonium  dioxide  until  an 
ultimate  disposition  decision  is  made. 
These  direct  and  support  activities  are 
analyzed  in  this  EA  to  capture  the 
cumulative  impact  of  this 
demonstration. 

Technical  Area-55  has  historically 
performed  plutonium  processing 
activities  similar  to  those  required  in 
this  demonstration,  and  currently 
disassembles  pits  in  a  series  of 
individual  gloveboxes.  Most  of  the 
plutonium,  in  the  form  of  pits  or  metal, 
to  be  used  in  the  demonstration  would 
be  taken  from  storage  at  LANL. 
Additional  surplus  pits  may  be  shipped 
from  the  Pantex  Plant  near  Amarillo, 
Texas,  or  the  Rocky  Flats  Environmental 
Technology  Site  (RFETS)  near  Golden, 
Colorado,  if  there  is  a  need  to  test 
additional  tj'pes  of  pits.  Plutonium  in 
the  form  of  metal  would  be  shipped,  if 
needed,  from  the  Idaho  National 
Engineering  and  Environmental 
Laboratory  (INEEL)  near  Idaho  Falls, 
Idaho;  the  Savannah  River  Site  (SRS) 
near  Aiken.  South  Carolina;  or  the 


Lawrence  Livermore  National 
Laboratory  (LLNL)  in  Livermore, 
California.  Highly  enriched  uranium 
would  be  recovered  from  some  of  the 
pits  during  the  disassembly  process  and 
shipped  to  DOE's  Oak  Ridge  Reservation 
(ORR)  for  storage  in  accordance  with 
DOE's  Y-12  Plant  EA  and  the  Storage 
and  Disposition  Final  PEIS. 

Alternatives  Considered 

In  addition  to  the  No  Action 
Alternative,  the  EA  also  discusses  the 
consideration  of  DOE  sites  other  than 
LANL  for  this  proposed  action. 

No  Action:  Under  the  No  Action 
Alternative,  an  integrated  pit 
disassembly  and  conversion  line  would 
not  be  demonstrated  at  LANL.  Research 
related  to  these  activities  would 
continue  to  be  performed  in  a  series  of 
individual  gloveboxes.  Information  that 
would  be  generated  as  a  result  of  the 
proposed  Pit  Disassembly  and 
Conversion  Demonstration  (e.g., 
specifications  for  the  main  operating 
line  and  information  needed  to  optimize 
the  layout  in  terms  of  shielding, 
residence  time  in  the  gloveboxes,  and 
distance  between  gloveboxes)  would  not 
be  available  under  the  No  Action 
Alternative. 

Consideration  of  Other  DOE  Sites: 
Other  DOE  sites  were  considered  for 
this  proposed  action.  The  only  other 
site,  however,  that  was  a  potential 
alternative  was  LLNL  because  it  is  the 
only  other  DOE  national  laboratory  with 
extensive,  operating  plutonium  facilities 
that  could  be  used  to  conduct  the 
demonstration.  LLNL  was  eliminated 
from  further  consideration  because, 
among  other  things,  LLNL's  plutonium 
administrative  limits  are  significantly 
lower  and  would  restrict  the  proposed 
demonstration.  Furthermore,  because 
much  of  the  plutonium  that  would  be 
used  in  the  demonstration  is  already 
located  at  LANL,  it  would  need  to  be 
transported  to  LLNL.  In  addition,  the 
capabilities  at  LANL  were  readily 
available  during  the  timeframe  in  which 
DOE  needed  the  demonstration  to  be 
conducted.  Also,  the  majority  of  the 
gloveboxes  that  would  be  used  in  the 
demonstration  are  already  at  LANL. 
Consequently,  there  would  be  no  need 
to  decontaminate  LANL  gloveboxes  for 
the  express  purpose  of  sending  them  to 
LLNL  for  use  in  the  demonstration. 

DOE  also  considered  other  potential 
disassembly  and  conversion  options  as 
alternatives  to  the  proposed 
demonstration.  However,  none  of  the 
potential  options  are  reasonable 
alternatives  and,  therefore,  are  not 
analyzed  in  detail  in  the  EA.  As  one 
potential  option,  DOE  considered  a 
demonstration  that  would  involve 


disassembling  a  fewer  number  of  pits. 
However,  this  option  would  not 
encompass  all  of  the  types  of  surplus 
pits  that  would  be  involved  in  surplus 
plutonium  disposition  (immobilization 
or  MOX  fuel)  or  continued  safe  storage. 
As  such,  this  option  would  not  meet  the 
purpose  and  need  for  the  proposed 
demonstration  and  would  not  generate 
complete  information.  For  conversion, 
DOE  considered  the  potential 
alternative  of  converting  only 
plutonium  from  pits,  but  not  non-pit 
plutonium  metal,  to  plutonium  dioxide. 
Since  this  option  would  exclude 
plutonium  metal,  this  option  would  not 
test  and  demonstrate  conversion  of  all 
types  of  surplus  plutonium  material  that 
may  be  subject  to  disposition  under  the 
MOX  or  immobilization  approaches, 
would  not  generate  complete 
information,  and  would  not  fully  meet 
the  purpose  and  need  for  the  proposed 
demonstration.  In  addition,  DOE 
considered  converting  plutonium  to  a 
metal  form  only.  This  option  would  not 
test  and  demonstrate  conversion  of  pit 
plutonium  to  the  oxide  form  most 
suitable  for  either  immobilization  or 
MOX  fuel.  Thus,  this  option  would  not 
generate  complete  information,  and 
would  not  fully  meet  the  purpose  and 
need  for  the  proposed  action. 

Environmental  Impacts 

The  environmental  consequences  of 
the  proposed  action  are  not  expected  to 
result  in  any  appreciable  risks  to 
members  of  the  public,  workers,  or  the 
environment.  The  results  of  evaluations 
in  key  impact  areas  are  summarized,  as 
follows: 

Water  Quality  Impacts — A  small 
amount  of  process  water  would  be  used 
as  part  of  the  decontamination  module. 
This  process  water,  less  than  100  liters 
(26  gallons)  per  year,  would  be  handled 
in  accordance  with  LANL's  procedures 
for  the  treatment  and  disposal  of  liquid 
low-level  waste.  No  increased  release  of 
radionuclides  is  expected  by  liquid 
pathways  as  a  result  of  the  proposed 
action. 

Air  Quality  Impacts — As  a  part  of  this 
demonstration,  it  is  estimated  that  small 
amounts  of  plutonium  and  americium 
would  be  released  into  the  atmosphere. 
The  maximally  exposed  individual 
(MEI)  is  estimated  to  receive  an  effective 
dose  equivalent  of  0.043  mrem  per  year 
from  the  demonstration  and  a  total  dose 
from  all  site  operations  of  4.3  mrem  per 
year.  There  is  not  expected  to  be  any 
airbourne  release  of  beryllium  as  a 
result  of  the  demonstration.  Any 
hazardous  compounds  released  would 
be  very  small  quantities  related  to 
routine  cleaning  operations  connected 
with  the  demonstration. 
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Radiological  Impacts — Total 
radiological  releases  would  be 
significantly  lower  than  either  the  U.S. 
Environmental  Protection  Agency  (EPA) 
limit  or  past  annual  releases  from 
LANL.  The  resulting  maximum 
concentrations  for  radionuclides 
measured  at  the  location  of  the  MEI  for 
the  demonstration  is  estimated  to  be  less 
than  two  percent  of  the  EPA  limit. 
Radiological  impacts  associated  with 
the  proposed  action  could  increase 
LANL  total  site  impacts  by  a  small 
percentage  (1.0  percent  for  the  MEI,  1.3 
percent  for  the  surrounding  population, 
and  1.3  percent  for  the  average 
individual). 

Under  the  proposed  action,  the 
estimated  annual  average  dose  to  pit 
disassembly  workers  would  be  750 
mrem.  The  annual  dose  received  by  the 
plutonium  workers  who  would  perform 
these  activities  would  increase  by  35 
person-rem  to  90  person-rem.  Doses  to 
individual  workers  would  be  kept  to 
minimal  levels  by  current 
administrative  policies,  exposure 
monitoring,  and  the  as  low  as 
reasonably  achievable  program. 

Accident  Impacts — The  spectrum  of 
plausible  accidents  and  abnormal  events 
associated  with  the  proposed  action  was 
evaluated  to  identify  those  with  the 
highest  radiological  impacts.  The 
consequences  of  the  hydride-oxidation 
(HYDOX)  process  accidents  are  more 
severe  and  therefore  envelope  process 
accident  consequences.  The  hydrogen 
deflagration  in  the  reactor  vessel  was 
identified  as  having  the  highest 
potential  consequences  to  the  public.  A 
mitigated  accident,  where  credit  is  taken 
for  the  building's  ventilation  system 
including  high-efficiency  particulate  air 
filters  and  other  features,  would  result 
in  a  source  term  of  1.4x10  ~*  grams  of 
plutonium  and  a  MEI  dose  at  the  site 
boimdary,  near  the  Royal  Crest  Trailer 
Court,  of  2.8x10-8  rem.  The  likelihood 
of  this  accident  occurring  was 
categorized  as  "unlikely."  Workers  in 
the  room  at  the  time  of  the  deflagration 
may  be  injured  by  flying  glass  and  other 
missiles  depending  on  their  proximity 
to  the  deflagration. 

Waste  Management  Impacts — The 
proposed  action  would  generate 
transuranic  waste,  low-level  waste, 
mixed  low-level  waste,  and  hazardous 
waste,  but  the  volume  generated  is 
expected  to  be  small.  Therefore,  the 
projected  increase  in  the  total  waste 
volume  for  each  category  would  have 
little  or  no  impact  on  current  LANL 
waste  management  processes  and 
procedures. 

Transportation  Impacts — Under  the 
proposed  action,  plutonium  in  the  form 
of  pits,  might  be  shipped  to  LANL  from 


RFETS  or  the  Pantex  Plant  and  in  the 
form  of  metal  from  INEEL,  SRS,  or 
LLNL.  Highly  enriched  uranium 
recovered  from  these  pits  would  be 
shipped  to  ORR.  The  greatest  risk  to  the 
public  from  these  proposed  shipments 
would  be  from  a  traffic  accident 
involving  the  safe  seciu-e  trailer  (SST)  or 
the  escort  vehicles  and  not  from 
radiological  exposure.  If  the 
demonstration  is  implemented,  it  is 
estimated  that  this  proposed  action 
would  result  in  a  risk  to  the  public 
(either  as  a  latent  cancer  or  a  traffic 
accident)  of  less  than  5  chances  in  1.000 
of  a  fatality. 

Socioeconomic  Impacts — The 
proposed  action  would  not  affect 
employment  at  LANL  because  no 
additional  personnel  are  anticipated  to 
be  required  to  support  the 
demonstration.  It  is  standard  practice 
for  workers  at  LANL  to  move  from  one 
project  to  another  without  any  impact 
on  the  overall  employment  level.  No 
significant  socioeconomic  effects, 
therefore,  would  be  expected  to  result 
from  the  proposed  action. 

Environmental  Justice  Impacts — 
Implementation  of  the  proposed  action 
would  pose  no  significant  risk  to  the 
general  population  including  minority 
and  low-income  populations.  No 
disproportionately  high  and  adverse 
impacts  on  minority  and  low-income 
populations  would  result  from 
implementation  of  the  proposed  action. 

Other  Environmental  Impacts — The 
demonstration  would  be  located  within 
an  existing  building,  Plutonium 
Facility-4.  Therefore,  there  would  not  be 
any  new  construction  that  could  affect 
floodplains,  wetlands,  biological 
resources,  or  cultural  resources. 

Cumulative  Impacts — The  Draft  Site- 
Wide  Environmental  Impact  Statement 
on  the  Continued  Operation  of  the  Los 
Alamos  National  Laboratory  (Draft 
LANL  Site-Wide  EIS),  which  is 
incorporated  by  reference  in  the  EA, 
discusses  the  cumulative  impacts  of  the 
proposed  demonstration,  ongoing  LANL 
operations,  potential  expanded  LANL 
operations,  and  other  activities  in  the 
LANL  region.  As  explained  in  the  Draft 
LANL  Site-Wide  EIS.  expanded 
operations  at  LANL,  including  the 
proposed  demonstration  and  other 
activities,  would  result  in  an  additional 
latent  cancer  fatality  risk  of  about  .0002 
over  the  lifetime  of  the  MEI. 

No  Action  Alternative  Impacts — 
Under  the  No  Action  Alternative,  an 
integrated  pit  disassembly  and 
conversion  line  would  not  be 
demoiictrated  at  LANL.  There  would, 
therefore,  he  no  change  in  the  current 
environmental  or  health  effects 
associated  with  work  done  in  Plutonium 


Facility-4  and  Technical  Area-55,  and 
these  facilities  would  continue  to 
operate  as  they  do  currently. 

Transportation  Risks  Associated  with 
the  No  Action  Alternative — Under  the 
No  Action  Alternative,  pits  or 
plutonium  metal  would  not  be  shipped 
to  LANL  from  INEEL,  LLNL.  RFETS, 
SRS  or  Pantex,  and  there  would  not  be 
any  highly  enriched  uranium  recovered 
from  these  pits,  so  there  would  be  no 
shipments  of  highly  enriched  uranium 
to  ORR.  However,  DOE  has  committed 
to  consolidate  its  inventory'  of  weapons- 
grade  plutonium,  so  the  pits  at  RFETS 
would  continue  to  be  be  shipped  to 
Pantex,  where  they  would  be  stored 
pending  a  decision  on  their  ultimate 
disposition  in  accordance  with  the  ROD 
that  would  be  issued  after  the  SPD  Final 
EIS  is  completed.  The  greatest  risk  to 
the  public  from  this  alternative  would 
continue  to  be  from  a  traffic  accident 
involving  the  SST  or  its  escort  vehicles 
and  not  from  radiological  exposure. 

Determination 

Based  on  the  analysis  in  the  EA,  and 
after  considering  the  preapproval  review 
comments.  I  conclude  that  the  proposed 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  NEPA.  Therefore, 
an  EIS  for  the  proposed  action  is  not 
required. 

Issued  in  Washington.  DC.  this  14th  day  of 
August  1998. 
Andre  I.  Cygelman, 

Acting  Director.  Office  of  Fissile  Materials 
Disposition.  Department  of  Energy. 

|FR  Doc.  98-22524  Filed  8-20-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Bonneville  Power  Administration/ 
Lower  Valley  Transmission  Project 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  Availability  of  Record 
of  Decision  (ROD). 

SUMMARY:  This  notice  announces  the 
availability  of  the  ROD  to  implement  the 
Agency  Proposed  Action  as  described  in 
the  Final  Environmental  Impact 
Statement  for  the  BPA/Lower  Valley 
Transmission  Project,  a  joint  project 
between  BPA  and  Lower  Valley  Power 
and  Light,  Inc.  (Lower  Valley).  The 
Agency  Proposed  Action  will  solve  a 
voltage  stability  problem  in  the  Jackson 
and  Afton.  Wyoming,  areas.  Lower 
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Valley  buys  electricity  from  BPA  and 
then  supplies  it  to  the  residences  and 
businesses  of  these  areas.  Since  the  late 
1980's.  Lower  Valley's  electrical  load 
has  been  growing  and  loads  are 
expected  to  continue  to  grow.  During 
winter,  a  transmission  line  outage  could 
cause  voltage  on  the  transmission 
system  to  drop  below  acceptable  levels 
causing  brownouts  or,  under  certain 
conditions,  a  blackout.  The  new  115- 
kilovolt  transmission  line  proposed  in 
the  Agency  Proposed  Action  will 
maintain  voltage  stability  and 
accommodate  load  growth. 
ADDRESSES:  Copies  of  the  ROD  and 
Environmental  Impact  Statement  mav 
be  obtained  by  calling  BPA's  toll-free 
document  request  line:  1-800-622- 
4520. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Wittpenn— ECN-4,  Bonneville 
Power  Administration,  P.O.  Box  3621, 
Portland,  Oregon  97208-3621,  phone 
number  (503)  230-3297,  fax  number 
(503) 230-5699. 

Issued  in  Portland,  Oregon,  on  August  13. 
1998. 

J.A.  Johansen. 

Administrator  and  Chief  Executive  Officer 
[FR  Doc.  98-22523  Filed  8-20-98;  8:45  am] 
BILUNG  COBE  84S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocKet  No.  CP98-71 1-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

August  17,  1998. 

Take  notice  that  on  August  6,  1998, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  12801  Fair  Lakes  Parkway, 
Fairfax,  Virginia  22030,  filed  in  Docket 
No.  CP98-7 11-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  a  new  point  of  delivery  at 
the  request  of  the  City  of  Lancaster  in 
Fairfield  County,  Ohio,  imder 
Columbia's  blanket  certificate  issued  in 
Docket  No.  CP83-76-O00  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Columbia  states  that  the  construction 
of  the  new  deUver>'  point  has  been 
requested  by  City  of  Lancaster  for  firm 
transportation  service  for  residential, 
commercial  and  industrial  service.  City 


of  Lancaster  has  not  requested  an 
increase  in  its  total  firm  entitlements  in 
conjunction  with  this  request.  The 
estimated  cost  to  construct  the  new 
point  of  delivery  is  $23,164  and  City  of 
Lancaster  will  reimburse  Columbia 
100%  for  the  cost.  Columbia  states  that 
the  estimated  quantities  of  natural  gas  to 
be  delivered  at  the  new  point  of  delivery 
is  15,000  Dth/day  and  1.000,000  Mcf/ 
annually.  Interconnecting  facilities  will 
consist  of  a  6-inch  tap  and  valve. 

Columbia  states  that  the  new  point  of 
delivery  will  have  no  effect  on  peak  day 
and  annual  dehveries,  that  its  existing 
tariff  does  not  prohibit  addition  of  new 
delivery  points  and  that  defiveries  will 
be  accomplished  without  detriment  of 
disadvantage  to  its  other  customers  and 
that  the  total  volumes  delivered  will  not 
exceed  total  volumes  authorized  prior  to 
this  request. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  fifing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-22500  Filed  8-20-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC9&-1 9-039,  et  al.] 

California  Independent  System 
Operator  Corporation,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

August  14,  1998 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  California  Independent  System 
Operator  Corporation 

[Docket  Nos.  EC96-19-039  and  ER96-1663- 
040) 

On  August  14,  1998,  the  California 
Independent  System  Operator 
Corporation  (ISO),  tendered  for  fifing 


Amendment  No.  11  to  the  ISO  Tariff 
modifying  provisions  of  the  ISO  Tariff 
and  Protocols  governing  the  ISO's 
procurement  of  Regulation,  Spinning 
Reserve,  Non-Spinning  Reserve  and 
Replacement  Reserve  services. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  with  effective 
Scheduling  Coordinator  Agreements, 
the  ISO's  Board  of  Governors,  the 
California  Public  Utilities  Commission, 
the  California  Electricity  Oversight 
Board  and  all  parties  listed  on  the 
official  service  list  in  the  Docket  Nos. 
EL96-19,  et  al. 

Comment  date:  August  28,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Champion  International  Corporation, 
Bucksport  Energy  L.L.C.  vs.  ISO-New 
England,  Inc.,  New  England  Power 
Pool,  Central  Maine  Power  Company 

[Docket  No.  EL9&-69-0001 

Take  notice  that  on  August  7,  1998, 
Champion  International  Corporation 
and  Bucksport  Energy  L.L.C.  tendered 
for  filing  a  complaint  against  ISO-New 
England,  Inc.,  New  England  Power  Pool 
(NEPOOL)  and  Central  Maine  Power 
Company  concerning  the  development 
of  a  new  cogeneration  facility  and 
interconnection  thereof  to  the  NEPOOL 
system. 

Complainants  also  request  expedited 
consideration  of  the  issues  raised  and 
Commission  action  by  September  16, 
1998. 

Comment  date:  September  8,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  are  also  due  on  or  before 
September  8,  1998. 

3.  CMS  Marketing  Services  &  Trading 
NP  Energy  Inc. 

[Docket  No.  ER96-2350-^14,  Docket  No. 
ER97-1 3 15-007] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  July  29. 1998,  CMS  Marketing 
Services  &  Trading  filed  certain 
information  as  required  by  the 
Commission's  September  6, 1997,  order 
in  Docket  No.  ER96-2350-000. 

On  July  29,  1998,  NP  Energy  Inc.  filed 
certain  information  as  required  by  the 
Commission's  February  24, 1997,  order 
in  Docket  No.  ER97-1 3 15-000. 

4.  Northeast  Utilities  Service  Company 

(Docket  No.  ER9&-3940-000] 

Take  notice  that  on  July  28,  1998. 
Northeast  Utilities  Service  Company 
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tendered  for  filing  a  summary  of  activity 
for  the  quarter  ending  June  30,  1998. 
Comment  date;  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Enron  Power  Marketing,  Inc. 

[Docket  No.  ER98-3966-0001 

Take  notice  that  on  July  29.  1998, 
Enron  Power  Marketing,  Inc.,  tendered 
for  niing  a  Notice  of  Termination  of 
certain  Confirmation  Letters  to  purchase 
and  sell  power  under  its  Master  Energy 
Purchase  and  Sale  Agreement  with  The 
Power  Company  of  America. 

Comment  dafe;  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ER98-3982-000] 

Take  notice  that  on  July  30.  1998, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  its 
Quarterly  Transaction  Report  covering 
wholesale  transactions  made  pursuant 
to  its  market-based  Generation  Sales 
Service  (Rate  GSS)  Tariff,  which 
occurred  from  April  1,  1998  through 
June  30,  1998. 

Comment  date:  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Kentucky  Utilities  Company 

(Docket  No.  ER98-3983-000J 

Take  notice  that  on  July  30,  1998, 
Kentucky  Utilities  Company,  tendered 
for  filing  copies  of  its  Quarterly 
Transaction  Report  covering  wholesale 
transactions  made  pursuant  to  its 
market-based  Power  Services  (PS)  Tariff, 
which  occurred  from  April  1.  1998 
through  June  30,  1998. 

Comment  date:  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  MidAmerican  Energy  Company 

(Docket  No.  ER98-3987-0O0] 

Take  notice  that  on  July  30,  1998, 
MidAmerican  Energy  Company, 
tendered  for  filing  a  proposed  change  in 
its  Rate  Schedule  for  Power  Sales,  FERC 
Electric  Rate  Schedule,  Original  Volume 
No.  5.  The  proposed  change  consists  of 
certain  reused  tariff  sheets  consistent 
with  the  quarterly  filing  requirement. 

MidAmerican  states  that  it  is 
submitting  these  tariff  sheets  for  the 
purpose  of  complying  with  the 
requirements  set  forth  in  Southern 
Company  Services,  Inc..  75  FERC  61.130 
(1996),  relating  to  quarterly  filings  by 
public  utilities  of  summaries  of  short- 
term  market-based  power  transactions. 
The  tariff  sheets  contain  summaries  of 
such  transactions  under  the  Rate 


Schedule  for  Power  Sales  for  the 
applicable  quarter. 

MidAmerican  proposes  an  effective 
date  of  the  first  day  of  the  applicable 
quarter  for  the  rate  schedule  change. 
Accordingly.  MidAmerican  requests  a 
waiver  of  the  60-day  notice  requirement 
for  this  filing.  MidAmerican  states  that 
this  date  is  consistent  with  the 
requirements  of  the  Southern  Company 
Services.  Inc.  order  and  the  effective 
date  authorized  in  Docket  No.  ER96- 
2459-000. 

Comment  date:  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PECO  Energy  Company 

[Docket  No.  ER98-401 2-000) 

Take  notice  that  on  July  30.  1998. 
PECO  Energy  Company  (PECO),  filed  a 
summary  of  transactions  made  during 
the  second  quarter  of  calendar  year  1998 
under  PECO's  Electric  Tariff  Original 
Volume  No.  1,  accepted  by  the 
Commission  in  Docket  No.  ER95-770,  as 
subsequently  amended  and  accepted  by 
the  Commission  in  Docket  No.  ER97- 
316. 

Comment  c/afe;  August  31,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  CLECO  Corporation 

(Docket  No.  ER98-403 2-000] 

Take  notice  that  on  July  31,  1998, 
CLECO  Corporation  (CLECO)  tendered 
for  filing  CLECO  Corporation  Market 
Based  Rate  Tariff  MR-1 ,  the  quarterly 
report  for  transactions  undertaken  by 
CLECO  for  the  quarter  ending  June  30, 
1998.  On  August  6,  1998  CLECO 
tendered  for  filing  revisions  to  its  July 
31,  1998  filing  in  the  above-referenced 
docket. 

CLECO  Corporation  states  that  a  copy 
of  the  filing  has  been  served  on  the 
Louisiana  Public  Service  Commission. 

Comment  date:  September  1,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Carolina  Power  &  Light  Company 

(Docket  No.  ER98-404 3-000] 

Take  notice  that  on  July  31,  1998, 
Carolina  Power  &  Light  Company, 
tendered  for  filing  its  quarterly  report 
for  transactions  made  during  the 
calendar  quarter  ending  June  30,  1998 
under  CP&L's  Market-Based  Rate  Tariff. 

Comment  date:  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Wisconsin  Public  Service  Corp. 

(Docket  No.  ER98-4045-000] 

Take  notice  that  on  July  31,  1998, 
Wisconsin  Public  Service  Corporation 


(WPSC).  tendered  for  filing  a  quarterly 
report  of  short  term  transactions  made 
during  the  second  quarter  of  1998  under 
WPSC's  FERC  Electric  Tariff.  Original 
Volume  No.  10  (MR  Tariff). 

Comment  date:  August  31.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Nor  Am  Energy  Services,  Inc. 

(Docket  No.  ER98-405&-000] 

Take  notice  that  on  July  31.  1998. 
Nor  Am  Energy  Services,  Inc.,  tendered 
for  filing  its  quarterly  report  for  the 
period  ending  June  30.  1998  in  the 
above-referenced  docket. 

Comment  date:  August  31.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  NorAm  Energy  Services.  Inc. 

[Docket  No.  ER98-405 7-000] 

Take  notice  that  on  July  31.  1998. 
NorAm  Energy  Services.  Inc..  tendered 
for  filing  its  report  of  transactions  for 
the  second  calendar  quarter  of  1998 
ending  June  30,  1998. 

Comment  dafe.  August  31.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  NorAm  Energy  Services,  Inc. 

(Docket  No.  ER98^1058-OO0| 

Take  notice  that  on  July  31,  1998. 
NorAm  Energy  Ser\'ices,  Inc.,  tendered 
for  filing  its  report  of  transactions  for 
the  second  calendar  quarter  of  1998 
ending  June  30,  1998. 

Comment  date:  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  NorAm  Energy  Services.  Inc. 

(Docket  No.  ER98-4059-O001 

Take  notice  that  on  July  31,  1998. 
NorAm  Energy  Services.  Inc.,  tendered 
for  filing  its  report  of  transactions  for 
the  second  calendar  quarter  of  1998 
ending  June  30.  1998. 

Comment  date:  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Southwestern  Public  Service 
Company 

(Docket  No.  ER98-4061-0001 

Take  notice  that  on  July  31.  1998. 
New  Century  Services,  Inc.,  on  behalf  of 
Southwestern  Public  Service  Company 
(Southwestern),  submitted  a  Quarterly 
Report  under  Southwestern  s  market- 
based  sales  tariff.  The  report  is  for  the 
period  of  April  1,  1998  through  June  30. 
1998. 

Comment  date:  August  31,  1998,  in 
accordance  with  Standard  Piragraph  E 
at  the  end  of  this  notice. 
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18.  Texas-New  Mexico  Power  Company 

(Docket  No.  ER98-4064-0001 
Take  notice  that  on  July  31.  1998, 

Texas-New  Mexico  Power  Company 

tendered  for  filing  its  second  quarter 

report  for  the  period  ending  June  30, 

1998. 
Comment  date:  August  31.  1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

19.  South  Carolina  Electric  &  Gas 
Company 

(Docket  No.  ER98-4065-0001 

Take  notice  that  on  July  31,  1998. 
South  Carolina  Electric  &  Gas  Company 
tendered  for  filing  its  transaction  report 
for  the  quarter  ending  June  30,  1998. 
Comment  date:  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Detroit  Edison  Company 

(Docket  No.  ER98-^066-000l 
Take  notice  that  on  July  31,  1998. 

Detroit  Edison  Company  tendered  for 

filing  its  report  of  transactions  for  the 

second  calendar  quarter  of  1998  ended 

on  June  30,  1998. 

Comment  date:  August  31,  1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

21.  The  Cincinnati  Gas  &  Electric 
Company  PSI  Energy,  Inc. 

[Docket  No.  ER98-4074-0001 

Take  notice  that  on  August  3,  1998, 
The  Cincinnati  Gas  &  Electric  Company 
and  PSI  Energy,  hic.  (Cinergy  Operating 
Companies),  tendered  for  filing  their 
quarterly  transaction  report  for  the 
calendar  quarter  ending  June  30,  1998. 

Comment  dafe:  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Minnesota  Power,  Inc. 

[Docket  No.  ER98-^096-000] 

Take  notice  that  on  August  3,  1998, 
Minnesota  Power,  Inc.  (f/k/a  Minnesota 
Power  and  Light  Company)  (MP), 
tendered  for  filing  a  report  of  short-term 
transactions  that  occurred  during  the 
quarter  ending  June  30,  1998,  under 
MP's  WCS-2  Tariff  which  was  accepted 
for  filing  by  the  Commission  in  Docket 
No.  ER96-1823-O00. 

MP  states  that  it  is  submitting  this 
report  for  the  purpose  of  complying 
with  the  Commission's  requirements 
relating  to  quarterly  filings  by  public 
utilities  of  summaries  of  short-terra 
market-based  power  transactions.  The 
report  contains  summaries  of  such 
transactions  under  the  VVCS-2  Tariff  for 
the  applicable  quarter  with  confidential 
price  and  quantity  information 
removed. 


Comment  date:  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Idaho  Power  Company 

[Docket  No.  ER98-4 108-000) 

Take  notice  that  on  August  3,  1998, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission,  a  Quarterly 
Transaction  Summary  Report  under 
Idaho  Power  Company's  Market  Rate 
Power  Sale  Tariff. 

Comment  date:  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Arizona  Public  Service  Company 

(Docket  No.  ER98-411(>-000| 

Take  notice  that  on  August  3,  1998, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  a  transaction  report 
for  the  second  quarter  of  1998  under 
APS  FERC  Electric  Tariff.  Original 
volume  No.  3. 

A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation 
Commission. 

Comment  date:  August  31.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Commonwealth  Edison  Company 

(Docket  No.  ER98-41 79-000] 

Take  notice  that  on  August  11, 1998. 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  fihng  Short- 
Term  Firm  Service  Agreements  with 
Koch  Energy  Trading  Inc.  (KOCH)  and 
Tractebel  Energy  Marketing  Inc.  (TEMI), 
and  Non-Firm  Service  Agreements  with 
Northern/ AES  Energy,  L.L.C.  (NAES) 
and  PG&E  Energy  Trading  (PGET), 
under  the  terms  of  ComEd's  Open 
Access  Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
July  13.  1998  for  the  service  agreements, 
and  accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  on 
KOCH.  TEMI.  NAES.  PGET.  and  the 
Illinois  Commerce  Commission. 

Comment  date:  August  31.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Northeast  Empire  Limited 
Partnership  #1 

[Docket  No.  ER98-4183-OOOI 

Take  notice  that  on  August  11,  1998. 
Northeast  Empire  Limited  Partnership 
#1  (NELP  #1).  c/o  Thomas  D.  Emergo. 
Esq..  Twenty  South  Street.  P.O.  Box  407. 
Bangor.  Maine,  04402-0407.  a  Delaware 
corporation,  petitioned  the  Commission 
for  an  order  accepting  a  market-based 
rate  schedule  for  filing  and  granting 
waivers  and  blanket  approvals. 


Comment  c/afe;  August  31.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Carolina  Power  &  Light  Company 

[Docket  No.  ER98-^  186-000] 

Take  notice  that  on  August  11. 1998, 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  a  Service 
Agreement  for  Short-Term  Firm  Point- 
to-Point  Transmission  Service  with  El 
Paso  Energy  Marketing  Company. 
Service  to  this  Ehgible  Customer  will  be 
in  accordance  with  the  terms  and 
conditions  of  Carolina  Power  &  Light 
Company's  Open  Access  Transmission 
Tariff. 

CP&L  requests  an  effective  date  of  July 
17,  1998  for  this  Service  Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  August  31,  1998,  in 
accordance  with  Standard  Peiragraph  E 
at  the  end  of  this  notice. 

28.  Carolina  Power  &  Light  Company 

(Docket  No.  ER98-4187-000] 

Take  notice  that  on  August  11,  1998, 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  an  executed 
Service  Agreement  with  Cinergy 
Services.  Inc.  luider  the  provisions  of 
CP&L's  Market-Based  Rates  Tariff,  FERC 
Electric  Tariff  No.  4.  This  Service 
Agreement  supersedes  the  un-executed 
Agreement  originally  filed  in  Docket  No. 
ER98-3385-O00. 

CP&L  requests  an  effective  date  of 
May  18,  1998  for  this  Service 
Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  August  31.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Wisconsin  Electric  Power  Co. 

(Docket  No.  ER98-4 188-000) 

Tfike  notice  that  on  August  11. 1998. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  fihng 
a  Market  Rate  Electric  Power  Sales  And 
The  Resale  Of  Transmission  Rights 
service  agreement  under  its  market  Rate 
Sales  Tariff  (FERC  Electric  Tariff, 
Original  Volume  No.  8),  vsrith  Koch 
Energy  Trading,  Inc.  (Koch). 

Wisconsin  Electric  requests  an 
effective  date  of  July  13. 1998. 

Copies  of  the  filing  have  been  served 
on  Koch,  the  Michigan  Public  Service 
Conunission,  and  the  Pubhc  Service 
Commission  of  Wisconsin. 
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Comment  c/afe:  August  31.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Otter  Tail  Power  Company 

[Docket  No.  ER98-4 18 9-000] 

Take  notice  that  on  August  11.  1998, 
Otter  Tail  Power  Company  (OTP), 
tendered  for  filing  an  executed  Non- 
Firm  Point-To-Point  Transmission 
service  agreement  between  itself  and 
Tenaska  Power  Services  Co.  The 
agreement  established  Tenaska  Power 
Services  Co.  as  a  customer  under  OTP's 
transmission  service  tariff  (FERC 
Electric  Tariff,  Original  Volume  No.  7). 

OTP  requests  an  effective  date  sixty 
days  after  filing.  OTP  is  authorized  to 
state  that  Tenaska  Power  Services  Co. 
joins  in  the  requested  effective  date. 

Copies  of  the  filing  have  been  served 
on  Tenaska  Power  Services  Co.,  Public 
Utility  Commission  of  Texas,  Minnesota 
Pubhc  Utilities  Commission,  North 
Dakota  Public  Service  Commission,  and 
the  South  Dakota  Public  Utilities 
Commission. 

Comment  date:  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Allegheny  Power  Service  Corp.,  on 
Behalf  of  Monongahela  Power  Co.,  The 
Potomac  Edison  Company,  and  West 
Penn  Power  Company 

(Docket  No.  ER98^192-O00l 

Take  notice  that  on  August  11,  1998, 
Allegheny  Power  Service  Corporation, 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  34  to  add  Griffin 
Energy  Marketing,  L.L.C.,  Ensearch 
Energy  Services,  Inc.,  and  West  Penn 
Power  d.b.a.  Allegheny  Energy  to 
Allegheny  Power  Open  Access 
Transmission  Service  Tariff  which  has 
been  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  OA96-1 8-000.  The 
proposed  effective  date  under  the 
Service  Agreements  is  August  10,  1998. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the  West 
Virginia  Public  Service  Commission, 
The  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  LUZ  Solar  Partners  Ltd.,  Ill 

(Docket  No.  QF86-734-O051 

On  August  4,  1998,  LUZ  Solar 
Partners  Ltd.,  Ill  (Applicant),  c/o  Kramer 


Junction  Company,  1801  K  Street,  N.W.. 
Suite  900,  Washington.  D.C.  20006. 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  Section  292.207(b) 
of  the  Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  Applicant,  the 
facility  is  a  solar-powered  small  power 
production  facility  located  at  Kramer 
Junction  in  San  Bernardino,  California. 
The  Commission  previously  certified 
the  facility  as  a  qualifying  small  power 
production  facility  in"37  FERC  62,244 
(1986).  Notices  of  self-recertification 
were  filed  on  June  9,  1988  and 
September  27,1996.  The  Commission 
granted  a  petition  for  waiver  of  the  25 
Percent  Rule  in  49  FERC  61,070  (1989), 
a  petition  for  a  120-day  waiver  of  the 
Fossil  Fuel  Limitation  in  61  FERC 
61,309  (1992)  and  a  request  for 
rehearing  in  64  FERC  61,025  (1993). 
According  to  the  application,  the  instant 
recertification  is  requested  to  assure  that 
the  facility  will  remain  a  qualifying 
facility  following  a  change  in  ownership 
interest,  and  to  reflect  the  revised 
methodology  for  calculating  capacity  as 
provided  in  Connecticut  Valley  Electric 
Company.  Inc.  v.  Wheelabrator 
Claremont  Company,  LP.,  82  FERC 
61,116,  order  on  reh'g.  83  FERC  61.136 
(1998),  by  utilizing  the  maximum 
output  in  any  rolling  one-hour  period. 

Comment  date:  September  14,  1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

33.  LUZ  Solar  Partners  Ltd.,  IV 

[Docket  No.  QF86-736-0051 

On  August  4,  1998,  LUZ  Solar 
Partners  Ltd.,  IV  (Applicant),  c/o 
Kramer  Junction  Company.  1801  K 
Street,  N.W.,  Suite  900,  VVashington, 
D.C.  20006,  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualif\'ing  small  power 
production  facility  pursuant  to  Section 
292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  Applicant,  the 
facility  is  a  solar-powered  small  power 
production  facility  located  at  Kramer 
Junction  in  San  Bernardino,  California. 
The  Commission  previously  certified 
the  facility  as  a  qualifying  small  power 
production  facility  in  37  FERC  62,245 
(1986).  Notices  of  self-recertification 
were  filed  on  June  9,  1988  and 
September  27,  1996.  The  Commission 
granted  a  petition  for  waiver  of  the  25 
Percent  Rule  in  49  FERC  61,070  (1989), 
a  petition  for  a  120-day  waiver  of  the 
Fossil  Fuel  Limitation  in  61  FERC 


61.309  (1992)  and  a  request  for 
rehearing  in  64  FERC  61,025  (1993). 
According  to  the  application,  the  instant 
recertification  is  requested  to  assure  that 
the  facility  will  remain  a  qualifying 
facility  following  a  change  in  ownership 
interest,  and  to  reflect  the  revised 
methodology  for  calculating  capacity  as 
provided  in  Connecticut  Valley  Electric 
Company.  Inc.  v.  Wheelabrator 
Claremont  Companv.  LP.,  82  FERC 
61,116.  order  on  re/i 'g.  83  FERC  61.136 
(1998),  by  utilizing  the  maximum 
output  in  any  rolling  one-hour  period. 
Comment  date:  September  14.  1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

34.  LUZ  Solar  Partners  Ltd..  V 

(Docket  No  QF87-402-O051 

On  August  4.  1998,  LUZ  Solar 
Partners  Ltd.,  V  (Applicant),  c/o  Kramer 
Junction  Company,  1801  K  Street.  N.W., 
Suite  900,  Washington.  D.C.  20006, 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  Section  292.207(b) 
of  the  Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  Applicant,  the 
facility  is  a  solar-powered  small  power 
production  facility  located  at  Kramer 
Junction  in  San  Bernardino,  California. 
The  Commission  previously  certified 
the  facility  as  a  qualifying  small  power 
production  facility  in  40  FERC  62,092  _ 
(1987).  Notices  of  self-recertification 
were  filed  on  June  9,  1988  and 
September  27,  1996.  The  Commission 
granted  a  petition  for  waiver  of  the  25 
Percent  Rule  in  49  FERC  61,070  (1989), 
a  petition  for  a  120-day  waiver  of  the 
Fossil  Fuel  Limitation  in  61  FERC 
61.309  (1992)  and  a  request  for 
rehearing  in  64  FERC  61,025  (1993). 
According  to  the  application,  the  instant 
recertification  is  requested  to  assure  that 
the  facility  will  remain  a  qualifying 
facility  following  a  change  in  ownership 
interest,  and  to  reflect  the  revised 
methodology  for  calculating  capacity  as 
provided  in  Connecticut  Valley  Electric 
Company.  Inc.  v.  Wheelabrator 
Claremont  Companv.  LP..  82  FERC 
61.116.  order  on  reh'g.  83  FERC  61,136 
(1998).  by  utilizing  the  maximum 
output  in  any  rolling  one-hour  period. 

Comment  date:  September  14,  1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

35.  LUZ  Solar  Partners  Ltd..  VI 

[Docket  No.  QF88-33-0061 

On  August  4,  1998,  LUZ  Solar 
Partners  Ltd.,  VI  (Applicant),  c/o 
Kramer  Junction  Company.  1801  K 
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Street.  N.VV..  Suite  900.  Wasnington 
D.C.  20006.  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  Section 
292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  Applicant,  the 
facility  is  a  solar-powered  small  power 
production  facility  located  at  Kramer 
junction  in  San  Bernardino,  California. 
The  Commission  previously  certified 
the  facility  as  a  qualifying  small  power 
production  facility  in  43  FERC  61.070 
(1988).  Notices  of  self-recertification 
were  filed  on  Noyember  14,  1988  and 
September  27,  1996.  The  Commission 
granted  a  Motion  for  Clarification  in  43 
FERC  61.439  (1988).  a  petition  for  a  120- 
day  waiver  of  the  Fossil  Fuel  Limitation 
in  61  FERC  61.309  (1992)  and  a  request 
for  rehearing  in  64  FERC  61.025  (1993). 
According  to  the  application,  the  instant 
recertification  is  requested  to  assure  that 
the  facility  will  remain  a  qualifying 
facility  following  a  change  in  ownership 
interest,  and  to  reflect  the  revised 
methodology  for  calculating  capacity  as 
provided  in  Connecticut  Valley  Electric 
Company,  Inc.  v.  Wheelabrator 
Claremont  Company.  LP..  82  FERC 
61,116.  order  on  reh'g.  83  FERC  61.136 
(1998).  by  utilizing  the  maximum 
output  in  any  rolling  one-hour  period. 
Comment  date:  September  14.  1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

36.  LUZ  Solar  Partners  Ltd.,  VII 

[Docket  No.  QF88-34-O06J 

On  August  4.  1998.  LUZ  Solar 
Partners  Ltd.,  VII  (Applicant),  c/o 
Kramer  Junction  Company,  1801  K 
Street.  N.VV..  Suite  900.  Washington, 
D.C.  20006,  submitted  for  filing  an 
application  for  recertification  of  a 
facihty  as  a  qualifying  small  power 
production  facility  pursuant  to  Section 
292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  Applicant,  the 
facility  is  a  solar-powered  small  power 
production  facility  located  at  Kramer 
Junction  in  San  Bernardino.  California. 
The  Commission  previously  certified 
the  facility  as  a  qualifying  small  power 
production  facility  in  43  FERC  61.070 
(1988).  Notices  of  self-recertification 
were  filed  on  November  14,  1988  and 
September  27,  1996.  The  Commission 
granted  a  Motion  for  Clarification  in  43 
FERC  61,439  (1988),  a  petition  for  a  120- 
day  waiver  of  the  Fossil  Fuel  Limitation 
in  61  FERC  61,309  (1992)  and  a  request 
for  rehearing  in  64  FERC  61,025  (1993). 


According  to  the  application,  the  instant 
recertification  is  requested  to  assure  that 
the  facility  will  remain  a  qualifying 
facility  following  a  change  in  ownership 
interest,  and  to  reflect  the  revised 
methodology  for  calculating  capacity  as 
provided  in  Connecticut  Vallev  Electric 
Company,  Inc.  v.  Wheelabrator 
Claremont  Company.  LP.,  82  FERC 
61,116.  order  on  reh'g.  83  FERC  61.136 
(1998).  by  utilizing  the  maximum 
output  in  any  rolling  one-hour  period. 
Comment  date:  September  14,  1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

[FR  Doc.  98-22483  Filed  8-20-98;  8:45  ami 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  To  Gas  Pipelines  Regarding  The 
FY  1998  Annual  Charge  Adjustment 
Unit  Charge 

August  17,  1998. 

The  adjusted  annual  charge 
adjustment  (ACA)  unit  charge  effective 
October  1,  1998  remains  the  same  as  the 
adjusted  ACA  rate  currently  in  effect. 
Therefore,  any  pipeline  that  has  an  ACA 
surcharge  of  $0.0022  per  Dth  reflected 
in  its  current  tariff  does  NOT  need  to 
make  a  filing  with  the  Commission. 

Section  154.402(c)  of  the 
Commission's  regulations  requires 
changes  to  the  ACA  unit  charge  be  filed 
annually.  Previous  orders  accepting 
ACA  unit  charges  in  per  mcf  rates 
required  filings  substantiating  that  no 
change  in  a  proposed  ACA  surcharge  be 
made.  Since  the  Commission  issues  its 


ACA  unit  charge  in  Dth  and  pipelines' 
tariffs  reflect  rates  in  Dth,  there  is  no 
need  to  file  to  substantiate  a  claim  of  no 
change  in  the  ACA  surcharge. 

Any  further  questions  regarding  gas 
tariff  filings  reflecting  ACA  surcharges, 
should  be  directed  to  Ms.  Janice 
Glasgow  Luna  at  (202)  208-2196. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
jFR  Doc.  98-22501  Filed  8-20-98;  8:45  am) 

BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[ER-FRL-5494-7] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  July  20,  1998  Through  July  24, 
1998  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10.  1998  (63  FR  17856). 

Draft  EISs 

ERP  No.  DS-AFS-L65288-ID  Rating 
EC2.  Deadwood  Ecosystem  Analysis  '96 
Project.  New  Information  on  New 
Alternative,  Implementation,  Boise 
National  Forest,  Lowmian  Ranger 
District,  Boise  and  Valley  Counties,  ID. 

Summary:  EPA  expressed 
environmental  concerns  that  the  EIS 
does  not  adequately  address  the  impacts 
of  prescribed  burning  that  would  result 
wdth  the  implementation  of  the  action 
alternative  currently  under 
consideration.  On  May  15,  1998,  EPA 
issued  an  interim  policy  for  addressing 
public  health  and  welfare  impacts 
caused  by  wildland  and  prescribed  fires 
that  are  managed  to  achieve  resource 
benefits. 

Final  EISs 

ERP  No.  F-AFS-J3W24-UT,  Blanchett 
Park  Dam  and  Irrigation  Reservoir, 
Construction  and  Operation,  Uintah 
Water  Conservancy  District  (UWCD), 
Special-Use-Permit  and  COE  Section 
404  Permit,  Ashley  National  Forest, 
Vernal  Ranger  District,  Uintah  County, 
UT. 

Summary:  EPA  expressed 
environmental  objections  based  on 
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potential  adverse  impacts  to  wetlands 
and  aquatic  resources. 

ERP  No.  F-AFS-J65252-MT.  Bighorn 
Sheep  Range  and  China  Basin  Salvage 
Project,  Wildlife  Habitat  Enhancement 
Activities  and  Watershed  Restoration 
Activities,  Kootenai  National  Forest, 
Libby  Ranger  District,  Lincoln  County, 
MT. 

Summary:  EPA  did  not  identify  any 
potential  environmental  concerns  with 
the  preferred  alternative,  although 
additional  aquatics  and  hydrologic 
monitoring  was  encouraged. 

ERP  No.  F-AFS-J65280-MT.  Meadow 
Timber  Sales,  Implementation,  Timber 
Harvesting,  Road  Construction  and 
Prescribed  Burning,  Fortme  Ranger 
District,  Kootenai  National  Forest, 
Lincoln  County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  about  impacts 
to  water  quality  and  suggested  that 
water  quality  monitoring  was  needed  to 
validate  and  document  BMP 
effectiveness. 

ERP  No.  F-FRC-L05208-WA,  Skagit 
River  Basin  Hydroelectric  Projects,  Eigth 
Projects— (FERC.  No.  10100)  (FERC.  No 
4437)  (FERC.  No.  4376)  (FERC.  No. 
9787)  (FERC.  No.  10311)  (FERC.  No. 
6984)  and  FERC  No.  10269  and  No. 
10416)  Construction  and  Operation, 
Licensing,  Whatcom  and  Skagit 
Counties,  WA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-MMS-G02007-TX. 
Western  Planning  Area,  Proposed 
Western  Gulf  of  Mexico  1997-2002  (5- 
Year  Program)  Outer  Continental  Shelf 
Oil  and  Gas  Sales  171,  174, 177  and  180, 
Lease  Offering,  Offshore  Marine 
Environmental  and  Coastal  Counties/ 
Parishes  of  Texas  and  Louisiana. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

Dated:  August  18,  1998. 
William  D.  Dickerson, 

Office  of  Federal  Activities. 

[FR  Doc.  98-22556  Filed  8-20-98;  8:45  am] 

BILLING  CODE  6560-60-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6494-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153. 


Weekly  Receipt  of  Environmental 
Impact  Statements  Filed  August  10, 
1998  Through  August  14, 1998 
Pursuant  to  40  CFR  1506.9 

EIS  No.  980312.  Revised  Draft  EIS.  AFS, 
AK,  Port  Houghton/Cape  Fanshaw 
Timber  Harvest  Sale  Project, 
Implementation.  Revision  to  Tongass 
National  Forest  Land  Management 
Plan,  Tongass  National  Forest, 
Chatham  and  Stikine  Area,  South  of 
Juneau,  AK.  Due:  October  16,  1998, 
Contact:Tom  Parker  (907)  772-5974. 

EIS  No.  980313,  Draft  EIS,  AFS,  ID, 
Spruce  Moose  and  Moose  Lake  Right- 
of-Way  Analysis  Area, 
Implementation,  Timber  Harvesting, 
Road  Construction,  Reforestation  and 
Watershed  Restoration,  Clearwater 
National  Forest,  Lochsa  Ranger 
District,  Idaho  County,  ID,  Due; 
October  05,  1998,  Contact:  Ken 
Hotchkiss  (208)  942-3113. 

EIS  No.  980314,  Final  EIS,  JUS,  WV. 
Federal  Correctional  Institution  near 
the  City  of  Glenville,  Construction 
and  Operation,  Gilmer  County,  WV, 
Due:  September  21.  1998.  Contact: 
David  J.  Dorworth  (202)  514-6470. 

EIS  No.  980315,  Draft  EIS,  COE.  MN, 
ND,  East  Grand  Forks,  Minnesota  and 
Grand  Forks,  North  Dakota  Flood 
Control  and  Flood  Protection,  Red 
River  Basin,  MN  and  ND,  Due: 
October  05,  1998,  Contact:  Robert  J. 
Whiting  (651)  290-5264. 

EIS  No.  980316.  Draft  EIS.  COE,  TX, 
NM,  MN,  Programatic — Fort  Bliss 
Mission  and  Real  Property  Master 
Plan,  Revised  Land  Use  and  Enhance 
Management  of  the  Land,  Airspace 
and  Infrastructure,  El  Paso  County, 
TX  and  Dona  Ana  and  Otero  Counties, 
NM,  Due:  October  05,  1998.  Contact: 
Vicki  Hamilton  (915)  568-2774. 

EIS  No.  980317,  Draft  EIS,  USA.  AZ, 
Yuma  Proving  Ground  Multipurpose 
Installation,  Diversification  of  Mission 
and  Changes  to  Land  Use,  NPDES 
General  Permit  and  COE  Section  404 
Permit,  Yuma  and  La  Pas  Counties, 
AZ,  Due:  October  05,  1998,  Contact: 
Tracey  Epperley  (520)  328-2148. 

EIS  No.  980318.  Draft  EIS,  NPS,  PA, 
Gettysburg  National  Military  Park, 
General  Management  Plan, 
Implementation,  Develop  a 
Partnership  with  the  Gettysburg 
National  Battlefield  Museum 
Foundation,  Gettysburg,  PA  ,  Due: 
October  19,  1998,  Contact:  ]ohn 
Latschar  (717)  334-1124. 

EIS  No.  980319,  Draft  EIS,  DOA.  OK. 
Double  Creek  Watershed  Plan, 
Implementation,  Watershed 
Protection  and  Flood  Prevention, 
National  Economic  Development 
(NED),  Town  of  Ramona,  VVashington. 


and  Osage  Counties,  OK,  Due:  October 
05,  1998,  Contact:  Ronnie  L.  Clark 
(405) 742-1204. 

Amended  Notices 

EIS  No.  980309.  Draft  EIS,  NPS,  OR, 
MO,  IL,  NB,  WY,  CA.  lA.  KS.  CO,  ID. 
WA,  NV.  UT.  Oregon.  CaUfomia, 
Moron  Pioneer  and  Pony  Express 
National  Historic  Trails, 
Implementation,  Comprehensive 
Management  and  Use  Plan,  OR.  CA, 
MO.  L\.  IL.  KS.  NB,  CO,  WY,  ID,  WA. 
UT  and  NV,  Due:  October  19.  1998, 
Contact:  Jerry  Krakow  (801)  539- 
4094. 

The  notice  for  the  above  DEIS  should 
have  appeared  in  the  8/14/98  Federal 
Register.  The  45  day  Comment  Period  is 
calculated  from  8/14/98. 

EIS  No.  98031 1 ,  Final  EIS,  COE,  CA, 
Santa  Rosa  Subregional  Long-Term 
Wastewater  Project.  Implementation, 
Reclaimed  Water  Disposal  from  the 
Laguna  Wastewater  Treatment  Plant, 
COE  Section  10  and  404  Permits. 
Sonoma  County.  CA,  Due:  September 
14.  1998,  Contact:  Liz  Varnhagen 
(415)  977-8451. 

The  notices  for  the  above  FEIS  should 
have  appeared  in  the  8/14/98  Federal 
Register.  The  30  day  Comment  Period  is 
calculated  from  8/14/98. 

Dated:  August  18.  1998. 

Williain  D.  Dickerson, 

Director,  .WEPA  Compliance  Division  Office 
of  Federal  Activities. 

|FR  Doc.  98-22557  Filed  8-20-98;  8:45  am] 

BILUNG  CODE  6560-SO-U 


FARM  CREDIT  ADMINISTRATION 
Sunshine  Act  Meeting 

AGENCY:  Farm  Credit  Administration. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  that 
the  September  10.  1998  regular  meeting 
of  the  Farm  Credit  Administration 
Board  (Board)  will  not  be  held.  The  FCA 
Board  will  hold  a  special  meeting  at 
9:00  a.m.  on  Thursday.  September  17. 
1998.  An  agenda  for  this  meeting  will  be 
published  at  a  later  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian.  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 

ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 


44860 


Federal  Register / Vol.  63,  No.  162 /Friday,  August  21,  1998 /Notices 


Dated:  August  19. 1998. 
Floyd  Fithian, 

Secretary.  Farm  Credit  Administration  Board. 
|FR  Dcx;.  9&-22596  Filed  8-19-98:  11:44  am] 
BILLING  CODE  6706-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  being  Reviewed  by  the 
Federal  Communications  Commission 

August  17,  1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to. take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  faihng  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  by  October  20,  1998. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission.  Room  234,  1919  M  St., 
N.W.,  Washington.  DC  20554  or  via 
Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-118-0217  or  via  Internet 
at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0374. 


Title:  Section  73.1690,  Modification  of 
Transmission  Systems. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  650  (300  AM 
station  +  350  FM/TV  station  Ucensees). 

Estimated  Time  Per  Response:  0.5  to 
3.0  hours  (3  hours/respondent  for  AM 
stations;  0.5  hours/respondent  for  FM/ 
TV  stations). 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  1,075  hours. 

Estimated  Cost  per  Respondent:  SO. 

Needs  and  Uses:  Section  73.1690(e) 
requires  AM,  FM  and  TV  station 
licensees  to  prepare  an  informal 
statement  or  diagram  describing  any 
electrical  and  mechanical  modification 
to  authorized  transmitting  equipment 
that  can  be  made  without  prior 
Commission  approval  provided  that 
equipment  performance  measurements 
are  made  to  ensure  compliance  with 
FCC  rules.  This  informal  statement  or 
diagram  is  to  be  retained  at  the 
transmitter  site  as  long  as  the  equipment 
is  in  use.  The  data  are  used  by  broadcast 
licensees  to  provide  prospective  users  of 
the  modified  equipment  with  necessary 
information. 

OMB  Approval  Number:  306Q-0216. 

Title:  Section  73.3538.  Application  to 
Make  Changes  in  an  Existing  Station. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  150  (60  AM 
+  90  AM/FM/TV  station  licensees). 

Estimated  Time  Per  Response:  1  to  8 
hours  (1  hour  for  AM/FM/TV  stations; 
8  hours  for  AM  stations). 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  570  hours. 

Estimated  Cost  to  Respondents:  SO. 

Needs  and  Uses:  Section  73.3538(b) 
requires  a  broadcast  station  to  file  an 
informal  application  to  make  the 
f&Uowing  changes  in  a  station 
authorization:  (1)  to  specify  new  AM 
station  directional  antenna  field 
monitoring  point;  and  (2)  to  modify  or 
discontinue  the  obstruction  marking  or 
lighting  of  an  antenna  supporting 
structure.  The  data  are  used  by  FCC  staff 
to:  (1)  establish  a  monitoring  point  that 
will  be  used  to  guarantee  the  proper 
performance  of  a  directional  antenna  in 
FCC  monitoring  activities  and  to  ensure 
that  no  interference  is  caused  to  other 
stations;  and  (2)  to  ensure  that  the 
modification  or  discontinuance  of  the 


obstruction  marking  or  lighting  will  not 
cause  a  menace  to  air  navigation.  The 
data  are  then  extracted  for  inclusion  in 
a  modified  license  to  operate  the  station. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

IFR  Doc.  98-22514  Filed  8-20-98:  8:45  am] 
BILUNQ  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Submitted  to  OMB  for 
Review  and  Approval 

August  13,  1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pubhc  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
information  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  September  21. 
1998.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications.  Room 
234,  1919  M  St.,  NW.,  Washington,  DC 
20554  or  via  internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmith@fcc.gov. 
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SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0824. 

Form  Number:  FCC  Form  498. 

Title:  Service  Provider  Information 
Form. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  10,000. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  On  Occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  10,000  hours. 

Cost  to  Respondents:  $0. 

Needs  and  Uses:  Pursuant  to  47  CFR 
Sections  54  515  and  54.611,  the 
Administrator  must  obtain  information 
relating  to:  service  provider  name  and 
address,  telephone  number,  Federal 
employee  identification  number,  contact 
names  and  telephone  number,  and 
billing  and  collection  information.  FCC 
Form  498  has  been  designed  to  collect 
this  information  from  carriers  and 
service  providers  participating  in  the 
universal  service  program.  The 
information  will  be  used  in  the 
reimbursement  of  universal  service 
support  payments. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  98-22475  Filed  8-20-98;  8:45  am] 

BILUNG  CODE  S712-01-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Submitted  to  OMB  for 
Review  and  Approval 

August  12,  1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 


fb)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quahty,  utility,  clarity  of  the 
information  collected;  emd  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
information  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  September  21. 
1998.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications,  Room 
234,  1919  M  St.,  NW,  Washington.  DC 
20554  or  via  internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0547. 

Title:  Section  76.61  Disputes 
concerning  carriage  and  Section  76.7 
Special  relief  and  must-carry 
procedures. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  600 
(includes  petitioning  and  opposing 
parties  for  Sections  76.61  and  76.7). 

Estimated  Time  Per  Response:  5  to  40 
hours. 

Frequency  of  Response:  On  Occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  18.000  hours. 

Cost  to  Respondents:  $198,000. 

Needs  and  Uses:  This  information 
collection  accounts  for  the  paperwork 
burden  associated  with  disputes 
concerning  carriage  contained  in 
Section  76.61  as  well  as  must-carry 
complaints  and  other  petitions  for 
special  relief  contained  in  Section  76.7. 

Section  76.61  states  that  whenever  a 
local  commercial  television  or  qualified 
low  power  television  station  believes 
that  a  cable  operator  has  failed  to  meet 
its  carriage  or  channel  positioning 
obligations,  such  station  shall  notify  the 
cable  operator,  in  writing,  of  the  alleged 
failure  and  identify  its  reasons  for 
believing  that  the  cable  operator  is 
obligated  to  carry  the  signal  of  such 
station  or  position  such  signal  on  a 
particular  channel.  The  cable  operator 
then  must  respond  in  writing  within  30 
days  to  the  notification  and  either 


commence  to  carry  the  station  or  state 
its  reasons  for  believing  it  is  not 
obligated  to  carr\'  such  signal.  The 
television  or  low  power  television 
station  may  then  file  a  "must -carry" 
complaint  in  accordance  with 
procedures  set  forth  in  Section  76.7. 
Qualified  local  noncommercial 
educational  television  stations  may  also 
file  "must-carry"  complaints  with  the 
Commission  in  accordance  with 
procedures  set  forth  in  76.7.  Must-carry 
complaints  shall  specifically  allege  the 
manner  in  which  the  cable  operator 
failed  to  meet  its  obligations  and  the 
basis  for  such  allegations. 

Section  76.7  states  that  on  petition  by 
a  cable  television  system  operator,  a 
franchising  authority,  an  applicant, 
permittee,  or  licensee  of  a  television 
broadcast  or  translator  station,  or  by  any 
other  interested  person,  the  Commission 
may  waive  any  provision  of  the  rules 
relating  to  cable  television  systems, 
impose  additional  or  different 
requirements,  or  issue  a  ruling  on  a 
complaint  or  disputed  question.  The 
petition  for  special  relief  or  must-carry 
complaint  may  be  submitted  informally. 
bv  letter,  but  shall  be  accompanied  by 
a  certificate  of  service  on  any  cable 
television  operator,  franchising 
authority,  station  licensee,  permittee,  or 
applicant,  or  other  interested  person 
who  may  be  directly  affected  if  the  relief 
requested  is  granted.  Interested  parties 
may  submit  comments  or  oppositions  to 
a  petition  for  special  relief  or  a  must- 
carr\'  complaint  within  twenty  days 
after  the  date  of  public  notice  of  the 
filing  of  such  petition  or  complaint.  The 
petitioner  or  complainant  may  file  a 
reply  to  the  comments  or  oppositions 
within  10  days  after  their  submission. 

OMB  Approval  Number:  3060-0548. 

Title:  Section  76.302  Required 
recordkeeping  for  must-carry  purposes 
and  Section  76.56  Signal  carriage 
obligations. 

Form  Number:  N/A. 

Type  of  Rexiew:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  1 1 ,000. 

Estimated  Time  Per  Response:  0.5 
hours  to  1.0  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirements:  Third  party 
disclosure. 

Total  Annual  Burden:  66.000  hours 

Cost  to  Respondents:  $110,000. 

Needs  and  Uses:  Section  76.302 
requires  the  operator  of  every  cable 
television  system  to  maintain  a  public 
inspection  file  containing  a  list  of  all 
broadcast  television  stations  carried  by 
its  system  in  fulfillment  of  the  must-    • 
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carry  requirements  pursuant  to  Section 
76.56  and  the  designation  and  location 
of  its  principal  headend.  Sections 
76.302  and  76.56(e)  state  that  upon 
written  request  from  any  person,  a  cable 
operator  is  required  to  provide  the  list 
of  must-carried  signals  in  writing  within 
30  days  of  receipt  of  such  request. 
Additionally.  Section  76.56(d)(3)  states 
that  if  a  cable  operator  authorizes 
subscribers  to  install  additional  receiver 
connections,  but  does  not  provide  the 
subscriber  with  such  connections,  or 
with  the  equipment  and  materials  for 
such  connections,  the  operator  shall 
notify  such  subscribers  of  all  broadcast 
stations  carried  on  the  cable  svsttmi 
which  cannot  be  viewed  via  cable 
without  a  converter  box  and  shall  offer 
to  sell  or  lease  such  a  converter  bo.x  to 
such  subscribers.  The  notice,  which 
may  be  included  in  routine  billing 
statements,  shall  identify  the  signals 
that  are  unavailable  without  an 
additional  connection,  the  manner  for 
obtaining  such  additional  connection, 
and  instructions  for  installation.  These 
notification  and  recordkeeping 
requirements  ensure  that  subscribers  are 
aware  of  which  channels  cannot  be 
viewed  without  converter  bo.xes  and 
which  channels  are  defined  as  must- 
carry.  The  records  kept  by  cable 
television  systems  are  reviewed  by 
Commission  staff  during  field 
inspections  and  by  local  public  officials 
to  assess  the  systems'  compliance  with 
applicable  rules  and  regulations. 

OMB  Approval  .Vumber:  3060-0652. 
Title:  Section  76.309  Customer  service 
obligations  and  Section  76.964  Notice  to 
subscribers. 

Form  Number:  N7A. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities;  State,  local  and  tribal 
governments. 

Number  of  Respondents:  11,375 
(11,365  cable  systems  +10  franchise 
authorities). 

Estimated  Time  Per  Response:  10 
minutes  to  1.0  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  33,975  hours. 
Cost  to  Respondents:  $100,000. 
Needs  and  Uses:  Sections  76.309  and 
76.964  set  forth  various  customer 
service  obligations  and  notification 
requirements  for  changes  in  rates, 
programming  services  and  channel 
positions.  Section  76.309(a)  states  that 
franchise  authorities  must  provide 
affected  cable  operators  90  days  written 
notice  of  its  intent  to  enforce  customer 
services  standards  set  forth  in  Section 
76.309(c). 


Section  76.309(c)(3)(i)(A)  states  that 
cable  operators  shall  provide  written 
information  on  each  of  the  following 
areas  at  the  time  of  installation  of 
service,  at  least  annually  to  all 
subscribers,  and  at  any  time  upon 
request:  (1)  Products  and  services 
offered;  (2)  Prices  and  options  for 
programming  services  and  conditions  of 
subscription  to  programming  and  other 
services:  (3)  Installation  and  service 
maintenance  policies;  (4)  Instructions 
on  how  to  use  the  cable  service:  (5) 
Channel  positions  programming  carried 
on  the  system;  and,  (6)  Billing  and 
complaint  procedures,  including  the 
address  and  telephone  number  of  the 
local  franchise  authority's  cable  office. 
Section  76.309(c)(3)(iKB)  states  that 
customers  will  be  notified  of  any 
changes  in  rates,  programming  services 
or  channel  positions  as  soon  as  possible 
in  writing.  Notice  must  be  given  to 
subscribers  a  minimum  of  thirty  (30) 
days  in  advance  of  such  changes  if  the 
change  is  within  the  control  of  the  cable 
operator.  In  addition,  the  cable  operator 
shall  notify  subscribers  30  days  in 
advance  of  any  significant  changes  in 
the  other  information  required  by 
Section  76.309(c)(3)(i)(A). 

Section  76.964  states  that  in  addition 
to  the  requirement  set  forth  in  Section 
76.309(c)(3)(i)(B)  regarding  advance 
notification  to  customers  of  any  changes 
in  rates,  programming  services  or 
channel  positions,  cable  systems  shall 
give  30  days  written  notice  to  both 
subscribers  and  local  franchising 
authorities  before  implementing  any 
rate  or  service  change.  Such  notice  shall 
state  the  precise  amount  of  any  rate 
change  and  briefly  explain  in  readily 
understandable  fashion  the  cause  of  the 
rate  change  (e.g.  inflation,  changes  in 
external  costs  or  the  addition/deletion 
of  channels).  When  the  change  involves 
the  addition  or  deletion  of  channels, 
each  charmel  added  or  deleted  must  be 
separately  identified.  Notices  to 
subscribers  shall  inform  them  of  their 
right  to  file  complaints  about  changes  in 
cable  programming  service  tier  rates  and 
services,  shall  state  that  the  subscriber 
may  file  the  complaint  within  90  days 
of  the  effective  date  of  the  rate  change, 
and  shall  provide  the  address  and 
phone  number  of  the  local  franchising 
authority. 

Section  76.309(c)(3)(ii)(B)  states  that 
in  case  of  a  billing  dispute,  the  cable 
operator  must  respond  to  a  written 
complaint  from  a  subscriber  within  30 
days. 

Since  the  last  OMB  clearance  for  this 
collection,  it  has  been  revised  in  two 
ways.  First,  the  Section  76.309(a) 
requirement  that  franchise  authorities 
must  provide  affected  cable  operators  90 


days  written  notice  of  intent  to  enforce 
customer  services  standards  was  not 
previously  accounted  for  in  this 
collection.  We  now  seek  clearance  for  it 
as  part  of  this  collection.  Second,  cable 
operators  are  no  longer  required  to 
provide  notice  of  any  rate  change  that  is 
the  result  of  a  regulatory  fee,  franchise 
fee,  or  any  other  fee,  tax,  assessment,  or 
charge  of  any  kind  imposed  by  any 
Federal  agency.  State,  or  franchising 
authority  on  the  transaction  between 
operators  and  their  subscribers.  We 
revise  this  collection  accordingly. 

The  Commission  requires  the  various 
disclosure  and  notifications  contained 
in  this  collection  as  a  means  of 
consumer  protection  to  ensure  that 
subscribers  and  franchising  authorities 
are  knowledgeable  of  cable  operators' 
business  practices,  current  rates,  rate 
changes  for  programming,  service  and 
equipment,  and  channel  line-up 
changes. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

|FR  Doc.  98-22513  Filed  8-20-98;  8:45  ami 

BILLING  CODE  6712-10-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

.August  17,  1998. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0785. 
Expiration  Date:  01/31/1999. 
Title:  Universal  Service  Worksheet. 
Form  No.:  FCC  Form  457. 
Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  5000 
respondents;  13.69  hours  per  response 
(avg.);  68,450  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $4,903. 

Frequency  of  Response:  On  occasion. 
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Description:  The  Telecommunications 
Act  of  1996  (1996  Act)  directed  the 
Commission  to  initiate  a  rulemaking  to 
reform  our  system  of  universal  service 
so  that  universal  service  is  preserved 
and  advanced  as  markets  move  toward 
competition.  To  fulfill  that  mandate,  on 
March  8, 1996,  the  Commission  adopted 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  in  CC  Docket  No.  96-45  to 
implement  the  congressional  directives 
set  forth  in  section  254  of  the 
Communications  Act  of  1934,  as 
amended  by  the  1996  Act.  Pursuant  to 
section  254(a)(1),  the  NPRM  also 
referred  numerous  issues  related  to 
luiiversal  service  to  a  Federal-State  Joint 
Board  for  recommended  decision.  On 
November  8,  1996,  the  Joint  Board 
released  a  Recommended  Decision  in 
which  it  made  recommendations  to 
assist  and  counsel  the  Commission  in 
the  creation  of  effective  universal 
service  support  mecheinisms  that  would 
ensure  that  the  goals  of  affordable, 
quality  service  and  access  to  advanced 
services  are  met  by  means  that  enhance 
competition.  On  November  18,  1996,  the 
Commission's  Common  Carrier  Bureau 
released  a  Public  Notice  (DA  96-1891) 
seeking  public  comment  on  the  issues 
addressed  and  recommendations  made 
by  the  Joint  Board  in  the  Recommended 
Decision.  On  May  8,  1997,  the 
Commission  released  the  Report  and 
Order  on  Universal  Service  (Universal 
Service  Order)  in  CC  Docket  96-45  that 
established  new  federal  universal 
service  support  mechanisms  consistent 
with  the  universal  service  provisions  of 
section  254.  On  July  31,  1997,  OMB 
approved  the  Universal  Service 
Worksheet,  FCC  Form  457.  On  March  3, 
1998,  OMB  approved  a  Universal 
Service  Worksheet  revised  pursuant  to 
the  Second  Order  on  Reconsideration 
and  Fourth  Order  on  Reconsideration. 
OMB  recently  approved  the  July  1998 
edition  of  the  Universal  Service 
Worksheet.  In  the  July  1998  worksheet 
we  added  to  the  Worksheet  a  new  Line 
48,  where  contributors  shall  report  the 
revenues  derived  from  charges  assessed 
on  end-users  to  recover  contributions  to 
state  or  federal  universal  service  support 
mechanisms.  We  also  revised  Lines  22 
and  35  of  the  Worksheet  to  require 
contributors  to  include  on  those  lines, 
respectively,  revenues  derived  from 
presubscribed  interexchange  carrier 
changes  (PICCs)  levied  on  carriers  and 
PICCs  levied  on  end  users.  We  direct 
contributors  to  begin  reporting  at  this 
time  the  revenues  derived  from  such 
changes,  because  contributors  began 
assessing  these  charges  on  January  1, 
1998,  the  first  day  of  the  revenue- 
reporting  period  for  the  Worksheet. 


Section  254(d)  provides  that 
telecommunications  carriers  that 
provide  interstate  telecommunications 
services  shall  contribute  to  the  universal 
service  support  mechanisms. 
Accordingly,  we  clarified  the  paragraph 
on  pages  3—4  of  the  revised  instructions 
that  carriers  that  use  switches  or  lines 
that  are  used  to  provide  interstate 
services,  but  that  do  not  themselves 
provide  interstate  telecommunications 
services  are  not  required  to  contribute  to 
the  universal  service  support 
mechanisms.  We  also  emphasized  in  the 
instructions  to  the  Worksheet  that  the 
Commission  may  make  pubUcly 
available  a  list  of  the  entities  that  file 
the  Worksheet.  Note  that  a  contributor 
that  provides  interstate 
telecommunications  will  be  exempt 
from  universal  service  contribution  and 
filing  requirements  if  that  contributor's 
contribution  for  the  next  four  quarters  is 
expected  to  be  less  than  $100.  This 
determination  is  made  by  using  the 
worksheet.  Contributors  exempt  from 
filing  and  contributing  because  of  de 
minimis  revenues  must  retain  the 
worksheet  and  make  it  available  to  the 
Commission  or  to  the  Universal  Service 
Administrator  upon  request.  FCC  Form 
457  is  used  by  the  Commission  and  the 
Administrator  to  calculate  contributions 
to  the  universal  service  support 
mechanisms.  Without  such  information 
the  Commission  could  not  determine 
contributions  to  the  support 
mechanisms  and,  therefore,  could  not 
fulfill  its  statutory  responsibilities  in 
accordance  with  the  Communications 
Act  of  1934,  as  amended.  Copies  of  the 
revised  Universal  Service  Worksheet 
and  instructions  may  be  downloaded 
from  the  Commission's  Forms  Web 
Page,  222.fcc.gov/fonnpage.html.  Copies 
also  may  be  obtained  by  calUng  the  fax- 
on-demand  line  at  (202)  418-2830  and 
selecting  document  number  000457. 
Finally,  copies  may  be  obtained  from 
USAC  at  (973)  560-4400.  ObUgation  to 
respond:  Mandatory.  Public  reporting 
burden  for  the  collections  of 
information  is  as  noted  above.  Send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  DC.  20554. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  98-22515  Filed  8-20-98;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Govermnent  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday,  August  25,  1996,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 

Board  of  Directors'  meetings. 
Reports  of  actions  taken  pursuant  to 

authority  delegated  by  the  Board  of 

Directors. 
Memorandum  re:  Investment  Portfolio 

Status  Report — Second  Quarter  1998. 
Memorandum  re:  Budget  Variance 

Report. 
Memorandum  and  resolution  re:  Part 

325 — Risk-Based  Capital  Standards: 

Unrealized  Holding  Gains  on  Certain 

Equity  Securities. 

Memorandiun  and  resolution  re: 

Rescission  of  the  Statement  of  Policy 
on  Joint  Notice  of  Adoption  of 
Standard  Descriptive  Terms  to  be 
Used  in  Competitive  Factor  Reports 
Prepared  Pursuant  to  the  Bank  Merger 
Act  (12  U.S.C.  1828(c)). 
Discussion  Agenda: 
Memorandum  re:  The  FDIC  Strategic 
Plan. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street. 
N.W.,  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2449  (Voice); 
(202)  416-2004  (TTY).  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  August  18.  1998. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 
|FR  Doc.  98-22584  Filed  &-l«)-98:  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission.  800 
North  Capitol  Street,  NVV,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  203-010071-027. 

Title:  Cruise  Lines  International 
Association. 

Parties: 

American  Hawaii  Cruises 

Bergen  Line,  Inc. 

Carnival  Cruise  Lines 

Celebrity  Cruises.  Inc. 

Commodore  Cruise  Line 

Costa  Cruise  Lines 

Crystal  Cruises 

Cunard 

Delta  Queen  Steamboat  Co. 

Disney  Cruise  Line 

First  European  Cruises 

Holland  America  Line 

Mediterranean  Shipping  Cruises 

Norwegian  Cruise  Line 

Orient  Lines,  Inc. 

Premier  Cruises 

Princess  Cruises 

Radisson  Seven  Seas  Cruises 

Regal  Cruises 

Royal  Caribbean  International 

Royal  Olympic  Cruises 

Seaboum  Cruise  Line 

Silversea  Cruises 

Windstar  Cruises 

Synopsis:  The  proposed  amendment 
clarifies  the  Agreement's  membership 
provisions,  updates  the  Agreement's 
membership  listing,  clarifies  provisions 
related  to  the  use  of  the  Association's 
trademark  and  other  proprietary 
materials,  and  makes  other, 
nonsubstantive  changes  to  the 
Agreement. 

Agreement  No.:  202-011579-002. 
Title:  Inland  Shipping  Service 
Association. 
Parties: 

Crowley  American  Transport,  Inc. 
Dole  Ocean  Liner  Express 
King  Ocean 

A. P.  Moller-Maesk  Line 
Sea-Land  Service,  Inc. 
Seaboard  Marine  and  Seaboard 

Marine  of  Florida,  Inc. 
Synopsis:  The  proposed  modification 
would  revise  the  Agreement  to  create  an 


Inland  Transportation  Section  and  an 
Equipment  Utilization  Section,  and 
provides  that  any  party  to  the 
Agreement  may  belong  to  either  or  both 
sections.  The  modification  also 
authorizes  the  two  sections  to  exchange 
information  and  for  either  or  both 
sections  to  contract  with  a  third-party 
vendor  for  the  collection  of  rates  or 
charges. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated;  August  17.  1998. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  98-22466  Filed  8-20-98;  8:45  am] 

BILLING  CODE  B730-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  apphcation  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
uniting  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  14, 
1998. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Intra  Financial  Corporation.  Clyde, 
Kansas;  to  acquire  9.7  percent  of  the 


voting  shares  of  Arizona  Bancshares, 
Inc.,  Flagstaff,  Arizona,  and  thereby 
indirectly  acquire  First  State  Bank. 
Flagstaff,  Arizona. 

2.  Commerce  Bancshares,  Inc.,  Kansas 
City,  Missouri,  and  its  wholly  owned 
subsidiary,  CBI-Kansas,  Inc.,  Kansas 
City,  Missouri;  to  acquire  100  percent  of 
the  voting  shares  of  Fidelity  Bankshares, 
Inc..  Garden  City.  Kansas,  and  thereby 
indirectly  acquire  Fidelity  State  Bank, 
Garden  City.  Kansas  and  Heritage  Bank 
of  Olathe.  Olathe,  Kansas. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva.  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco.  California  94105-1579: 

1.  Western  Sierra  Bancorp,  Cameron 
Park,  California;  to  merge  with  Roseville 
1st  Community  Bancorp,  Roseville, 
California,  and  thereby  indirectly 
acquire  Roseville  1st  National  Bank. 
Roseville,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  17,  1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-22484  Filed  8-20-98;  8:45  am] 
BILLING  CODE  621<M)1-f 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m..  Wednesday, 
August  26.  1998. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets.  N.W.,  Washington,  D.C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lyrm  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
w^ww.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
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procedural  and  other  information  about 
the  meeting. 

Dated:  August  19.  1998. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  98-22586  Filed  8-19-98;  10:53  am] 

BILUNG  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  notice  amends  Part  R  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Health  Resources  and 
Services  Administration  (60  FR  56605 
as  amended  November  6,  1995,  as  last 
amended  at  63  FR  38189,  July  15,  1998). 
This  notice  reflects  the  name  change  of 
the  Office  of  Field  Coordination  to  the 
Office  of  Field  Operations  and  its 
elevation  from  the  Office  of 
Management  and  Program  Support. 

I.  Under  Part  R,  HRSA,  Office  of 
Management  and  Program  Support  (RS), 
delete  RS5  Office  of  Field  Coordination 
in  its  entirety. 

II.  Establish  a  new  chapter  as  the 
"Office  of  Field  Operations,"  (RE)  to 
read  as  follov/s: 

Section  RF-00  Mission:  The  Office  of 
Field  Operations  is  comprised  of 
Headquarters  Staff  and  Field  Clusters. 
The  Field  Clusters  includes  the 
Northeast  Cluster,  the  Southeast  Cluster, 
the  Midwest  Cluster,  the  West  Central 
Cluster  and  the  Pacific  West  Cluster. 
The  Office  of  Field  Operations  supports 
the  mission  of  HRSA  and  the 
Department's  mission  of  improving  the 
health  of  the  Nation's  population  by 
administering  HRSA  field  health 
programs  and  activities  to  assure  a 
coordinated  HRSA  effort  in  support  of 
national  health  policies  and  State  and 
local  needs  within  the  field. 

The  clusters  will  assist  HRSA  in 
addressing  cross-cutting  program  issues 
and  initiatives  to  achieve  program  goals, 
and  in  providing  a  HRSA  focal  point  for 
responding  to  the  needs  of  State  and 
local  governments,  community  agencies 
and  others  involved  in  the  planning  or 
provision  of  general  health.  This 
organizational  structure  will  support 
intergovernmental  activities  which 
respond  to  health  issues  on  both  the 
State  and  local  levels,  help  administer 
health  activities  and  progreuns  to 
provide  prevention  of  health  problems. 


and  assure  access  to  and  quality  of 
general  health  services. 

Section  RF-10  Organization:  The 
Office  of  Field  Operations  is  headed  up 
by  the  Associate  Administrator  who 
reports  directly  to  the  Administrator, 
HRSA.  The  Associate  Administrator  and 
the  immediate  staff  are  located  in 
Headquarters.  Each  cluster  is  headed  up 
by  a  Field  Coordinator  who  reports  to 
the  Associate  Administrator,  Office  of 
Field  Operations  in  addition,  the  Field 
Coordinator  is  located  in  the  lead  city  of 
the  cluster.  The  Office  of  Field 
Operations  is  organized  as  follows: 

A.  The  Office  of  Field  Operations  (RE) 

B.  Field  Cluster  Operations  (RF) 

C.  Northeast  Cluster  (RFl) 

1.  Philadelphia,  PA.  (RFl  1)— lead  citv 

2.  Boston,  MA.  (RFl  2) 

3.  New  York,  NY  (RF13) 

D.  Southeast  Cluster  (RF2) 
I.Atlanta,  GA.  (RF21) 

E.  Midwest  Cluster  (RF3) 

1.  Chicago.  IL.  (RF31)— lead  city 

2.  Kansas  City.  MO.  (RF32) 

F.  West  Central  Cluster  (RF4) 

1.  Dallas.  TX.  (RF41)— lead  city 

2.  Denver,  CO.  (RF42) 

G.  Pacific  West  Cluster  (RF5) 

1.  San  Francisco,  CA.  (RF51) — lead 
city 

2.  Seattle,  WA.  (RF52) 

Section  RF-20  Function:A.  The  Office 
of  Field  Operations  serves  as  the 
Agency's  focal  point  for  Field  programs 
and  activities.  Specifically:  (1)  Oversees 
and  manages  HRSA  activities  in  the 
field;  (2)  advises  the  Administrator  on 
appropriate  resource  allocation  for  field 
activities;  (3)  assists  in  the 
implementation  and  evaluation  of 
HRSA  program.s  in  the  field  through 
coordination  of  activities,  and  assessing 
the  effectiveness  of  programs  to  identify 
opportunities  for  improving  policies 
and  service  delivery  systems;  (4) 
develops  and  implements  activities  in 
the  field  designed  to  improve  customer 
service  and  relationships;  (5)  develops 
and  coordinates  the  field 
implementation  of  special  program 
initiatives  which  involve  multiple 
HRSA  field  components  and/or  multiple 
HRSA  programs;  (6)  serves  as  field 
liaison  to  the  Administrator,  Biu-eau 
Associate  Administrators,  State  and 
local  health  officials  as  well  as  private 
and  professional  organizations;  (7)  acts 
as  liaison  to  provide  administrative  and 
financial  support  services  to  HRSA  field 
components;  and  (8)  exercises  line 
management  authority  as  delegated  to 
the  Field  Coordinators  related  to  general 
administrative  and  management 
functions. 

B.  The  Northeast,  Southeast,  Midwest, 
West  Central  and  Pacific  West  Clusters 
function  as  follows: 


1.  Immediate  Office  of  the  Field 
Coordinator 

Serves  as  HRSA's  senior  public  health 
official  in  the  field,  providing  Uaison 
with  State  and  local  health  officials  as 
well  as  private  and  professional 
organizations;  (2)  provides  input  from 
local  regional  and  State  perspectives  to 
assist  the  Administrator  and  Associate 
Administrators  in  the  formulation, 
development,  analysis  and  evaluation  of 
HRSA  programs  and  initiatives;  (3)  at 
the  direction  of  the  Administrator  and/ 
or  in  conjunction  with  the  Associate 
Administrators  and  the  Associate 
Administrator.  Office  of  Field 
Operations,  coordinates  the  field 
implementation  of  special  initiatives 
which  involve  multiple  HRSA  programs 
and/or  field  offices  (e.g.  Border  Health): 
(4)  assists  with  the  implementation  of 
HRSA  programs  in  the  field  by 
supporting  the  coordination  of 
activities,  alerting  program  officials  of 
potential  issues  and  assessing  policies 
and  service  delivery  systems;  (5) 
represents  the  Administrator  in  working 
with  the  other  Federal  agencies  in 
coordinating  health  programs  and 
activities;  and  (6)  exercises  line 
management  authority  as  delegated  from 
the  Administrator  for  general 
administrative  and  management 
functions  within  the  field  structure. 

2.  Division  of  Health  Services 

Directs  and  coordinates  field 
development  and  implementation  of 
HRSA  primary  care  programs  and 
activities  designed  to  increase  access  to 
primary  care  for  underserved 
populations  in  the  States  served  by  the 
division;  (2)  provides  continuous 
program  monitoring  of  HRSA  health 
service  grants  and  contracts  for 
compliance  with  applicable  laws, 
regulations,  policies  and  performance 
standards;  (3)  assures  implementation  of 
loan  programs;  (4)  provides  for 
development,  implementation  and 
monitoring  of  the  annual  field  work 
plan  related  to  assigned  program  areas, 
including  setting  objectives  responsive 
to  national  and  field  priorities  based  on 
guidance  provided  by  the  appropriate 
HRSA  bureau  component  and  assigns 
division  resources  required  to  attain 
these  objectives;  (5)  coordinates  with 
other  field  office  staff  and  headquarters 
staff  to  develop  and  consolidate 
objectives  crossing  program  and 
division  lines;  (6)  serves  as  a  source  of 
expertise  on  health  services 
development,  primary  health  care 
programs  and  as  field  program  haison 
with  HRSA  headquarters  on  technical 
programmatic  matters;  (7)  establishes 
effective  communication  and  working 
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relationships  with  health-related 
organizations  of  States  and  other 
jurisdictions;  and  (8)  serves  as  a  focal 
point  for  information  on  health  service 
programs  and  related  efforts,  including 
voluntary  professional  and  other  private 
sector  activities. 

3.  Division  of  Health  Resources 

Directs  and  coordinates  field 
development  and  implementation  of 
HRSA  programs  and  activities  designed 
to  increase  the  capacity  and  capability 
of  health  facilities  construction, 
maternal  and  child  health  care  programs 
and  other  health-related  programs  in  the 
States  served  by  the  cluster;  (2)  provides 
continuous  program  monitoring  of 
HRSA  grants  and  contracts  for 
compliance  with  applicable  laws, 
regulations,  policies  and  performance 
standards;  (3)  assures  implementation  of 
loan  programs;  (4)  provides  for 
development,  implementation,  and 
monitoring  of  the  annual  field  work 
plan  related  to  assigned  program  areas, 
including  setting  objectives  responsive 
to  national  and  field  priorities  based  on 
guidance  provided  by  appropriate 
HRSA  bureau  components  and  assigns 
division  resources  required  to  attain 
these  objectives;  (5)  coordinates  with 
other  field  office  staff  and  headquarters 
staff  to  develop  and  consolidate 
objectives  crossing  program  and 
division  lines;  (6)  serves  as  a  source  of 
expertise  on  resource  development, 
maternal  and  child  health  programs, 
HIV/AIDS  programs,  health  professions 
programs  and  as  field  program  liaison 
with  HRSA  headquarters  on  technical 
programmatic  matters,  (7)  establishes 
effective  communication  and  working 


relationships  with  health-related 
organizations  of  States  and  other 
jurisdictions,  (8)  serves  as  a  focal  point 
for  information  on  health  resource 
programs  and  related  efforts,  including 
voluntary,  professional  and  other 
private  sector  activities. 

Section  RF-30  Delegations  of 
Authority:  All  delegations  and 
redelegations  of  authority  which  were  in 
effect  immediately  prior  to-the  effective 
date  hereof  have  been  continued  in 
effect  in  them  or  their  successors 
pending  further  redelegation.  I  hereby 
ratify  and  affirm  all  actions  taken  by  any 
DHHS  official  which  involved  the 
exercise  of  these  authorities  prior  to  the 
effective  date  of  this  delegation. 

This  reorganization  is  effective  uf)on  date 
of  signature. 

Dated:  August  12,  1998. 

Claude  Earl  Fox, 

Administrator. 

[FR  Doc.  98-22509  Filed  8-20-98;  8:45  am] 

BILLING  CODE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  list  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

1999  National  Household  Survey  on 
Drug  Abuse— (0930-0110)— Revision— 
The  National  Household  Survey  on 
Drug  Abuse  (NHSDA)  is  a  survey  of  the 
civilian,  noninstitutionalized 
population  of  the  United  States  12  years 
old  and  older.  The  data  are  used  to 
determine  the  prevalence  of  use  of 
tobacco  products,  alcohol,  illicit 
substances,  and  illicit  use  of 
prescription  drugs.  The  results  are  used 
by  SAMHSA.  ONDCP,  Federal 
government  agencies,  and  other 
organizations  and  researchers  to 
establish  policy,  direct  program 
activities,  and  better  allocate  resources. 
For  1999,  the  tobacco  component  of  the 
core  questionnaire  will  be  revised  and 
expanded  to  permit  a  more 
comprehensive  set  of  data  on  tobacco 
product  use,  including  information  on 
usual  brand. 

The  sample  size  of  the  survey  will  be 
expanded  to  permit  prevalence 
estimates  for  each  of  the  fifty  states  and 
the  District  of  Columbia.  In  addition, 
begirming  in  1999  the  survey  will  be 
administered  using  computer  assisted 
interviewing  (CAI);  during  the  first 
quarter  of  1999  a  paper  and  pencil 
(PAPI)  version  of  the  interview  will  be 
administered  to  a  supplemental  sample 
of  respondents  to  facilitate  analysis  of 
response  differences  associated  with 
differing  methodologies  (i.e.,  computer 
assisted  vs.  paper  and  pencil 
interviewing).  The  total  annual  burden 
estimate  is  301,675  hours  as  shown 
below: 


Instrument 


Electronic  Screening  (CAI/main  study)  

Electronic  Screening  (PAPI  sample)  

Questionnaire  and  Verification  Form  (CAI/main  study) 
Questionnaire  and  Verification  Form  (PAPI  sample)  ... 

Screening  Verification  (CAI/main  study)  

Screening  Verification  (PAPI  sample)  

Interview  Verification  (CAI/main  study)  

Interview  Verification  (PAPI  sample)  

Total  


Number  of 
respondents 


227,258 

74,417 

70.000 

20,000 

6,818 

2,233 

10,500 

3,000 


Responses 
per  re- 
spondent 


Hours  pjer 
response 


0.050 
0.050 
1.000 
1.200 
0.067 
0.067 
0.067 
0.067 


Total  bur- 
den 


11,363 

3,721 

70,000 

24,000 

457 

150 

704 

201 


110,596 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Daniel  Chenok,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington, 
D.C. 20503. 


Dated:  August  8,  1998. 
Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

IFR  Doc.  98-22490  Filed  8-20-98;  8:45  am] 

BILLING  CODE  4162-2(M> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4341-N-23] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
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ACTION:  Notice. 


summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Street  Seventh  SW,  Washington.  DC 
20410;  telephone  (202)  708-1226;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12,  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  cire  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS.  room  5B-41.  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 


application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program.  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e..  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  AIR  FORCE:  Ms. 
Barbara  Jenkins.  Air  Force  Real  Estate 
Agency,  Area — MI,  Boiling  Air  Force 
Base,  112  Luke  Avenue.  Suite  104, 
Building  5683.  Washington.  DC  20332- 
8020;  (202)  767-4184;  ARMY:  Mr.  Jeff 
Holste.  CECPW-FP.  U.S.  Army  Center 
for  Public  Works.  7701  Telegraph  Road. 
Ale.xandria.  VA  22315;  (703)  428-6318; 
COE:  Mr.  Bob  Swieconek,  Army  Corps 
of  Engineers.  Management  &  Disposal 
Division.  Pulaski  Building,  Room  4224. 
20  Massachusetts  Avenue,  NW, 
Washington,  DC  20314-1000;  (202)  761- 
1749;  DOT:  Mr.  Rugene  Spruill. 
Principal,  Space  Management,  SVC- 
140.  Transportation  Administrative 
Service  Center.  Department  of 
Transportation.  400  7th  Street.  SW, 
Room  2310.  Washington,  DC  20590; 
(202)  366-4246;  ENERGY:  Ms.  Marsha 
Penhaker,  Department  of  Energy, 


Facilities  Planning  and  Acquisition 
Branch.  FM-20,  Room  6H-058. 
Washington.  DC  20585;  (202)  586-0426; 
GSA:  Mr.  Brian  K.  Polly.  Assistant 
Commissioner.  General  Services 
Administration.  Office  of  Property 
Disposal.  18th  and  F  Streets.  NWi 
Washington.  DC  20405;  (202)  501-2059; 
(These  are  not  toll-free  numbers). 

Dated:  August  13.  1998. 
Kenneth  C.  Williams. 
Deputy  Assistant  Secretary  for  Grant 
Programs. 

TITLE  V.  FEDERAL  SURPLUS  PROPERTY 
PROGRAM.  FEDERAL  REGISTER  REPORT 
FOR  08/21/98 

Suitable/Available  Properties 

Buildings  (by  State) 

California 

Bldg.  604 

Point  Arena  Air  Force  Station 

Co:  Mendocino  CA  9546a-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189010237 

Status:  Unutilized 

Comment:  1232  sq.  ft.:  stucco-wood  frame; 

most  recent  use — housmg. 
Bldg.  605 

Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010238 
Status;  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame: 

most  recent  use — housmg 
Bldg.  612 

Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  .Number:  189010239 
Status:  Unutilized 
Comment:  1232  sq.  ft ;  stucco-wood  frame; 

most  recent  use — housing. 

Bldg.  611 

Point  Arena  Air  Force  Station 

Co:  Mendocino  CA  95468-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189010240 

Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame: 

most  recent  use — housing 
Bldg.  613 

Point  Arena  Air  Force  Station 
Co;  Mendocino  CA  95468-5000 
Landholding  .Agency;  .Mr  Force 
Property  Number:  189010241 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame: 

most  recent  use — housing 

Bldg.  614 

Point  Arena  Air  Force  Station 
Co:  Mendocino  C^  95468-5000 
Landholding  Agency;  Air  Force 
Property  Number;  189010242 
Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame; 
most  recent  use — housing 

Bldg.  615 

Point  Arena  Air  Force  Station 

Co;  Mendocino  CA  95468-5000 

Landholding  Agency:  Air  Forcf  "■ — 
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Property  Number:  189010243 

Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame: 
most  recent  use — housing. 

Bldg.  616 

Point  Arena  Air  Force  Station 

Co:  Mendocino  C^  95468-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189010244 

Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame: 
most  recent  use — housing. 

Bldg.  617 

Point  Arena  Air  Force  Station 

Co:  Mendocino  CA  95468-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189010245 

Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 
Bldfc.  618 

Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010246 
Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame; 
most  recent  use — housing;  needs  rehab. 
Broadcast  Center 
10888  La  Tuna  Canyon  Road 
Sun  Valley  Co:  Los  Angeles  CA  91352- 
Landholding  Agency;  Air  Force 
Property  Number:  189810031 
Status:  Unutilized 
Comment:  58,000  sq.  ft.  bldg.  on  2  acres. 

most  recent  use — office/communications. 
3  Bachelor  Enlisted  Quarters 
U.S.  Coast  Guard  Station  Humboldt  Bay 
Samoa  CA  95564-9999 
Landholding  Agency:  DOT 
Property  Number:  879810001 
Status:  Unutilized 

Comment:  2550  sq.  ft.  each,  2-story,  wood, 
most  recent  use — residential,  needs  rehab, 
off-site  use  only 

Colorado 

624  Igloos 

Puerblo  Chemical  Depot 
Pueblo  CO  81006-9330 
Landholding  Agency:  Army 
Property  Number;  219830273 
Status:  Unutilized 

Comment:  underground  storage  bunkers 
70  Safe  Shelters 
Pueblo  Chemical  Depot 
Pueblo  CO  81006-9330 
Landholding  Agency:  Army 
Property  Number:  219830274 
Status:  Unutilized 

Comments:  72  sq.  ft.,  interior,  passageway 
only 

Bldg.  414 

Pueblo  Chemical  Depot 

Pueblo  CO  81006-9330 

Landholding  Agency:  Army 

Property  Number:  219830275 

Status:  Unutilized 

Comment:  100  sq.  ft.,  oil  heat  plant 

Bldgs.  533,  534 

Pueblo  Chemical  Depot 

Pueblo  CO  81006-9330 

Landholding  Agency:  Army 

Property  Number:  219830276 

Status:  Unutilized 


Cormnent:  29  sq.  ft. 

Bldg.  243 

Pueblo  Chemical  Depot 

Pueblo  CO  81006-9330 

Landholding  Agency:  Army 

Property  .Number:  219830277 

Status:  Unutilized 

Comment:  1200  sq.  ft.,  compressed  air  plant 

Residence 

Cherry  Creek  Lake  Project 

3311  Parker  Road 

Aurora 

Co:  Arapahoe  CO  80112- 

Landholding  Agency:  COE 

Property  Number:  319720001 

Status:  Excess 

Comment:  1000  sq.  ft.  house  and  900  sq.  ft. 

garage,  need  rehab,  off-site  use  only 
Storage  Shed 
Cherry  Lane  Lake  Project 
3311  Parker  Road 
Aurora 

Co:  Arapahoe  CO  80112- 
Landholding  Agency:  COE 
Property  .Number:  319720002 
Status:  Excess 
Comment:  600  sq.  ft.  w/dirt  floor,  off-site  use 

only 

District  of  Columbia 

Dalecarlia  Reservoir 

Bldgs.  5900,  5902,  5904.  5906,  5908,  5910 
Washington  Aqueduct 
Washington  DC  20016- 
Landholding  Agency:  COE 
Property  Number:  319610004 
Status:  Excess 

Comment:  brick/frame  residences  in  poor 
condition  w/2  floors  and  basement, 
presence  of  asbestos,  on  National  Historic 
Register,  off-site  use  only 
Georgia 
Bldg.  92 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219830278 
Status:  Unutilized 
Comment:  637  sq.  ft.,  needs  rehab,  most 

recent  use — admin.,  off-site  use  only 
Bldg.  2445 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219830279 
Status:  Unutilized 
Comment:  2385  sq.  ft.,  needs  rehab,  most 

recent  use — fire  station,  off-site  use  only 
Bldg.  4091 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency;  Army 
Property  Number:  219830280 
Status:  Unutilized 
Comment:  3206  sq.  ft.,  needs  rehab,  most 

recent  use — training,  off-site  use  only 
Bldg.  4233 

Fort  Benning  Co;  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219830281 
Status:  Unutilized 

Comment:  1920  sq.  ft.,  needs  rehab,  most 
recent  use— gen.  instruction,  off-site  use 
only 

Bldgs.  333,  1702,  2588 

Fort  Benning  Co;  Muscogee  GA  31905- 

Landholding  Agency;  Army 


Property  Number;  219830282 

Status;  Unutilized 

Comment;  various  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  4070 

Fort  Benning  Co;  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219830283 
Status:  Unutilized 
Comment;  1035  sq.  ft.,  needs  rehab,  most 

recent  use — admin.,  off-site  use  only 
Bldgs.  1629-1631,  1723 
Fort  Benning  Co;  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number;  219830284 
Status;  Unutilized 
Comment;  996  sq.  ft.,  needs  rehab,  most 

recent  use — repair  shop,  off-site  use  only 
Bldg.  1731 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219830285 
Status:  Unutilized 
Comment;  1992  sq.  ft.,  needs  rehab,  most 

recent  use — ^repair  shop,  off-site  use  only 
Bldg.  1632 
Fort  Benning 
Co:  Muscogee  GA  31905- 
Landholding  Agency;  Army 
Property  Number:  219830286 
Status:  Unutilized 

Comment:  996  sq.  ft.,  needs  rehab,  most 
recent  use — admin.,  off-site  use  only 
Bldg.  1732 
Fort  Benning 
Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219830287 
Status:  Unutilized 
Comment:  2304  sq.  ft.,  needs  rehab,  most 

recent  use — hdqts.  bldg.,  off-site  use  only 
Bldg.  2282 
Fort  Benning 
Co;  Muscogee  GA  31905- 
Landholding  Agency;  Army 
Property  Number;  219830288 
Status;  Unutilized 
Comment;  3000  sq.  ft.,  needs  rehab,  most 

recent  use — operations,  off-site  use  only 
Bldg.  1740 
Fort  Benning 
Co;  Muscogee  GA  31905- 
Landholding  Agency;  Army 
Property  Number:  219830289 
Status;  Unutilized 
Comment:  4000  sq.  ft.,  needs  rehab,  most 

recent  use— storage,  off-site  use  only 
Bldgs.  1743,  1744 
Fort  Benning 
Co;  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219830290 
Status;  Unutilized 
Comment;  7473  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  4232 
Fort  Benning 
Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219830291 
Status:  Unutilized 
Comment;  3720  sq.  ft.,  needs  rehab,  most 

recent  use — ^maint.  bay,  off-site  use  only 
Bldg.  2403 
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Fort  Benning 
Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219830292 
Status:  Unutilized 

Comment:  44.352  sq.  ft.,  needs  rehab,  most 
recent  use — maint.  hangar,  off-site  use  only 

Bldg.  2644 
Fort  Benning 
Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219830293 
Status:  Unutilized 

Comment:  1345  sq.  ft.,  needs  rehab,  most 
recent  use — battery  shop,  off-site  use  only 

Bldg.  3763 

Fort  Benning 

Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219830294 

Status:  Unutilized 

Comment:  1841  sq.  ft.,  needs  rehab,  most 

recent  use — exch.  auto  svc,  off-site  use 

only 
Bldg.  4217 
Fort  Benning 
Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219830295 
Status:  Unutilized 
Comment:  1011  sq.  ft.,  needs  rehab,  most 

recent  use — exch.  auto  svc,  off-site  use 

only 
Bldg.  4493 
Fort  Benning 

Property  Number:  219830296 
Status:  Unutilized 
Landholding  Agency:  Army 
Co:  Muscogee  GA  31905- 
Comment:  22,279  sq.  ft.,  needs  rehab,  most 

recent  use — fitness  center,  off-site  use  only 
Bldg.  5085 
Fort  Benning 
Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219830297 
Status:  Unutilized 
Comment:  192  sq.  ft.,  needs  rehab,  most 

recent  use — maint.  fuel/pol  bldgs..  off-site 

use  only 
Bldg.  5347 
Fort  Benning 
Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219830298 
Status:  Unutilized 
Comment:  11.020  sq.  ft.,  needs  rehab,  most 

recent  use — maint.  bldg.,  off-site  use  only 

Bldg.  9048 
Fort  Benning 
Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219830299 
Status:  Unutilized 

Comment:  1005  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 

Bldg.  9090 
Fort  Benning 
Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219830300 
Status:  Unutilized 

Comment:  960,  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 


Bldg.  9103 

Fort  Benning 

Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219830301 

Status:  Unutilized 

Comment:  3378  sq,  ft.,  needs  rehab,  most 

recent  use — veh.  maint.  shop,  off-site  use 

onlv 

Idaho 

Bldg.  516 

Mountain  Home  Air  Force  Base 

Mountain  Home  Co:  Elmore  ID  86348- 

Landholding  Agencv:  Air  Force 

Property  Number:  189520004 

Status:  Excess 

Comment:  4928  sq,  ft,,  1  story  wood  frame. 

presence  of  lead  paint  and  asbestos,  most 

recent  use — offices 
Bldg.  2201 

Mountain  Home  Air  Force  Base 
Mountain  Home  Co:  Elmore  ID  83648- 
Landholding  Agency:  Air  Force 
Property  Number:  189520005 
Status:  Underutilized 
Comment:  6804  sq,  ft..  1  story  wood  frame, 

most  recent  use — temporary  garage  for  base 

fire  dept.  vehicles,  presence  of  lead  paint 

and  asbestos  shingles 

Iowa 

Tract  141 

Melos.  Stanley.  Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319610005 

Status:  Excess 

Comment:  1104  sq,  ft.,  most  recent  use — 
storage,  needs  rehab,  possible  asbestos,  off- 
site  use  only 

Kansas 

Bldg.  P-180 

Fort  Rilev 

Ft.  Riley  KS 

Landholding  Agency:  Army 

Property  Number:  219830302 

Status:  Unutilized 

Comment:  17,782  sq.  ft.,  needs  major  rehab, 

most  recent  use — storage 
Bldg.  P-181 
Fort  Riley 
Ft.  Riley  KS 

Landholding  Agency:  Army 
Property  Number:  219830303 
Status:  Unutilized 
Comment:  3650  sq.  ft.,  needs  major  rehab. 

most  recent  use — storage 
Bldg.  P-182 
Fort  Riley 
Ft.  Riley  KS 

Landholding  Agency:  Army 
Property  Number:  219830304 
Status:  Unutilized 
Comment:  169  sq.  ft.,  needs  major  rehab, 

most  recent  use — storage 
Bldg.  S-654 
Fort  Riley 
Ft,  Riley  KS 

Landholding  Agency:  Army 
Property  Number:  219830305 
Status:  Unutilized 
Comment:  10.968  sq.  ft.,  needs  major  rehab. 

most  recent  use — warehouse 
Bldg.  S-656 


Fort  Rilev 
Ft,  RileyKS 

Landholding  Agencv:  .'\rm\ 
Property  Number:  219830306 
Status:  Unutilized 

Comment   10.942  sq,  ft,,  needs  major  rehab, 
most  recent  use — warehouse 

Bldg.  S-658 

Fort  Rilev 

Ft,  Riley  KS 

Landholding  .^gency;  Armv 

Property  Number:  219830307 

Status:  Unutilized 

Comment;  10,698  sq,  ft,,  needs  maior  rehab 

most  recent  use — warehouse 
Bldg.  S-1846 
Fort  Rilev 
Ft,  Riley "KS 

Landholding  Agency,  Arnn 
Property  Number.  219830308 
Status:  L'nutihzed 

Comment:  128  sq,  ft,,  needs  ma)or  rehab 
Bldg,  T-2108 
Fort  Rilev 
Ft,  Rilev  KS 

Landholding  .Agencv:  .Armv 
Property  .Number   219830309 
Status:  Unutilized 
Comment:  3730  sq,  ft,,  needs  maior  rehab. 

most  recent  use — exchange  concession 
Bldg  T-2360 
Fort  Rilev 
Ft   Riley  KS 

Landholding  .\gencv   Armv 
Property  Number:  219830310 
Status:  Unutilized 
Comment:  4534  sq   ft.,  needs  maior  rehab, 

most  recent  use — aces,  fac 
Bldg.  P-2599 
Fort  Rilev 
Ft,  Riley  KS 

Landholding  Agency:  Army 
Property  Number:  219830311 
Status:  Unutilized 
Comment:  249  sq,  ft,,  needs  maior  re.^ab. 

most  recent  use — water  sup 
Bldg,  P-3208 
Fort  Rilev 
Ft,  Riley  KS 

Landholding  Agency:  Army 
Property  Number:  219830312 
Status:  Unutilized 
Comment:  217  sq,  ft  .  needs  ma)or  rehab, 

most  recent  use — storehouse 
Bldgs,  P-104.  P-105.  P-106 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Landholding  Agencv:  Army 
Property  Number:  219830313 
Status:  Unutilized 
Comment:  81  sq.  ft,,  most  recent  use — 

storage,  off-site  use  only 
Bldg,  P-108 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Landholding  Agencv:  Armv 
Property  Number:  219830314 
Status:  Unutilized 
Comment:  138  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  P-147 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Landholding  Agency:  ,\rmy 
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Property  .\umber:  219830.11:) 

Status:  L'nutilizHcl 

Comment:  378  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldgs.  P-163,  P-lt)') 
Fort  Leavenworth 
Leavenworth  KS  6602  7- 
Landholding  Agency:  .-Krmy 
Property  Number-  219830.316 
Status:  Unutilized 
Comment:  87  sq.  ft  .  most  recent  use — 

storage.  off-Site  use  onlv 
Bldg.  P-164 
Fort  Leavenworth 
Leavenvvortli  KS  66027- 
Landholding  Agency:  Armv 
Property  Number:  219830  )17 
Status:  Unutilized 
Comment:  145  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  P-171 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Landholding  Agencv:  Armv 
Property  Number:  219830318 
Status:  Unutilized 
Comment.  144  sq.  ft.,  most  recent  use — 

storage,  off-site  use  onlv 
Bldg.  P-172 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Landholding  Agency:  Army 
Property  Number  219830310 
Status:  Unutilized 
Comment:  87  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldgs.  P-173,  P-174 
F'ort  Leavenworth 
Leavenworth  KS  66027- 
Landholding  .Agency:  .Army 
Property  .Number:  219830.320 
Status:  Unutilized 
Comment:  120  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  P-243 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Landholding  Agency:  Armv 
Property  .Number  219830321 
Status:  Unutilized 

Comment:  242  sq.  ft.,  most  recent  use — 
industrial,  offsite  use  only 

Kentucky 

Green  River  Lock  Si  Dam  #3 

Rochester 

Co:  Butler  Ky  42273- 

Location:  SR  70  west  from  Morgantown,  KY., 

approximately  7  miles  to  site 
Landholding  Agency:  COE 
Property  Number:  319010022 
Status:  L'nutilized 
Comment:  980  sq.  ft.;  2  story  wood  frame; 

two  story  residence,  potential  utilities; 

needs  major  rehab 

Kentucky  River  Lock  and  Dam  3 

Pleasureville 

Co:  Henry  KY  40057- 

Location:  SR421  North  from  Frankfort,  KY. 

to  highway  561,  right  on  561 

appro.ximately  3  miles  to  site 
Landholding  Agency:  COE 
Property  .Number   319010060 
Status:  Unutilized 
Com.ment:  897  sq.  ft.;  2  story  wood  tVame; 

structural  deficiencies 


Bldg.  1 

Kentucky  River  Lock  and  Dam 
Carrolton 

Co:  Carroll  KY  41008- 

Location:  Take  1-71  to  Carrolton.  KY  exit,  go 
east  on  SK  #227  to  Highway  320,  then  left 
for  about  1.5  miles  to  site 
Landholding  .Agency:  COE 
Property  Number:  310011628 
Status:  L'nutilized 

Comment:  1530  sq.  ft.;  2  story  wood  frame 
house;  subject  to  periodic  flooding;  needs 
rehab 
Bldg.  2 

Kentucky  River  Lock  and  Dam 
Carrolton 

Co:  Carroll  K'i'  41008- 

Location:  Take  1-71  to  C.irrnlton,  KY  exit,  go 
east  on  SR  «227  to  highway  320,  then  left 
for  about  1.5  miles  to  site 
Landholding  Agency:  COE 
Property  Number:  319011629 
Status:  Unutilized 

Comment:  1530  sq.  ft  ;  2  story  wood  frame 
house;  subject  to  periodic  flooding;  needs 
rehab 

Utility  Bldg.  Nolin  River  Lake 
.Vloutardier  Recreation  Site 
Co:  Edmonson  KY 
Landholding  Agency;  COE 
Property  .Number:  319320002 
Status:  Unutilized 

Comment:  541  sq.  ft.,  concrete  block,  off-site 
use  only 

.Maryland 

Bldg.  0036A 

.Aberdeen  Proving  Ground 

Co:  Harford  MD  21005-5001 

Landholding  .Agency:  Army 

Property  .Number:  219830322 

Status:  Unutilized 

Comment:  149  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — storage 
Bldg   0036B 

.Aberdeen  Proving  Ground 
Co:  Harford  .MD  21005-5001 
Landholding  .Agency:  Army 
Property  .Number:  219830323 
Status:  Unutilized 
Comment:  276  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — storage 
Bldgs  02725,  02726.  02770 
.Aberdeen  Proving  Ground 
Co:  Harford  MD  21005-5001 
Landholding  Agency:  Army 
Property  .Number;  219830324 
Status:  L'nutilized 
Comment:  7784  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — housing/ 

storage 

Bldg.  02768 

Aberdeen  Proving  Ground 

Co:  Harford  MD  21005-5001 

Landholding  .Agency:  Army 

Property  .Number:  219830325 

Status:  Unutilized 

Comment:  5852  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

housing/storage 
Bldg.  E5813 

Aberdeen  Proving  Ground 
Co:  Harford  MD  21005-5001 
Landholding  Agency:  Army 
Property  Number:  219830326 


Status:  Unutilized 

Comment:  69  ,sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — storage 
Duplex  House  w/detached  garage 
710  Trail  Ave. 
Frederick  .MD  21702-5000 
Landholding  Agency:  GSA 
Property  Number;  549830007 
Status:  Excess 
Comment:  total  1230  sq.  ft.,  needs  repair, 

presence  of  lead  based  paint 
GSA  .Number;  4-F-MD-0597 
Missouri 

Bldg  1448 

Fort  Leonard  Wood 

Co:  Pulaski  .MO  65473-5000 

Landholding  Agencv:  Army 

Property  .Number;  219830327 

Status;  Unutilized 

Comment:  8450  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — training,  off- 
site  use  only 

Bldg  2210 

Fort  Leonard  Wood 

Co;  Pulaski  MO  65473-5000 

Landholding  Agency:  Army 

Property  Number:  219830328 

Status:  Unutilized 

Comment;  808  sq.  ft.,  concrete,  presence  of 
asbestos/lead  paint,  most  recent  use — 
storage,  off-site  use  only 

Bldg  2270 

Fort  Leonard  Wood 

Co:  Pulaski  MO  65473-5000 

Landholding  Agency;  Army 

Property  Number:  219830329 

Status:  Unutilized 

Comment:  256  sq.  ft.,  concrete,  presence  of 
asbestos/lead  paint,  most  recent  use — 
storage,  off-site  use  only 
Tract  113 — House 
Smithville  Lake 

Smithville  Co;  Clay  MO  64089- 
Landholding  Agency;  COE 
Property  Number:  319540002 
Status:  Excess 
Comment:  1200  sq.  ft.  residence,  presence  of 

lead  base  paint,  off-site  use  only 
Riverlands  Ofc.  Bldg. 
Melvin  Price  Locks  &  Dam 
Access  Road 

West  Alton  Co:  St.  Charles  MO  63386- 
Landholding  Agency:  COE 
Property  Number:  319730001 
Status;  Excess 

Comment:  5000  sq.  ft.,  steel,  most  recent 
use — office,  flood  damaged,  off-site  use 
only 

Project  Residence 

Long  Branch  Lake 

30186  Visitor  Center  Road 

Macon  .MO  63552- 

Landholding  .Agency:  COE 

Property  .Number:  319830001 

Status;  Excess 

Comment:  1440  sq.  ft.,  off-site  use  only 

Montana 

Facility  #1 

Havre  Training  Site 

Co:  Hill  MT  59501- 

Landholding  Agency;  Air  Force 

Property  Number;  189530047 

Status:  Excess 
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Comment:  6843  sq.  ft.,  1  story  brick  frame, 
good  condition,  most  recent  use — technical 
training  site 

Bldg.  112 

Forsyth  Training  Site 

Co:  Rosebud  MT 

Landholding  Agency:  Air  Force 

Property  Number:  189610002 

Status:  Unutilized 

Comment:  586  sq.  ft.,  most  recent  use — cold 
storage 

Nebraska 

Bldg.  20 

Offutt  Communications  Annex  4 
Silver  Creek  Co:  Nance  NE  68663- 
Landholding  Agency:  Air  Force 
Property  Number:  189610004 
Status:  Unutilized 

Comment:  4714  sq.  ft.,  most  recent  use — 
dormitory  needs  major  repair 

New  Mexico 

12  Bldgs. 

Kirtland  AFB 

Co:  Bernalillo  NM  87117-5000 

Location:  829-833,  836-841,  843 

Landholding  Agency:  Air  Force 

Property  Number:  189820023 

Status:  Unutilized 

Comment:  approx.  273  sq.  ft.,  presence  of 

lead,  most  recent  use — residence,  off-site 

use  only 
9  Bldgs. 
Kirtland  AFB 

Co:  Bernalillo  NM  87117-5000 
Location:  835,  845,  23009,  23011-23012, 

23038,  23042,  23045.  23073 
Landholding  Agency:  Air  Force 
Property  Numtjer:  189820024 
Status:  Unutilized 
Comment:  approx.  1482  sq.  ft.,  presence  of 

lead,  most  recent  use — residence,  off-site 

use  only 

Bldgs.  23301,  23329,  23333 

Kirtland  AFB 

Co:  Bernalillo  NM  87117-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189820025 

Status:  Unutilized 

Comment:  approx.  1813  sq.  ft.,  presence  of 

lead,  most  recent  use — residential,  off-site 

use  only 
37  Bldgs. 
Kirtland  AFB 

Co:  Bernalillo  NM  87117-5000 
Location:  23040,  23064,  23066-23067,  23070, 

23135-23137, 23140, 23142-23143, 

23176-23181, 23184.  23300.  23302-23306, 

23309,  23320,  23323-23327,  23330,  23332, 

23335 
Landholding  Agency:  Air  Force 
Property  Number:  189820026 
Status:  Unutilized 
Comment:  approx.  1096  sq.  ft.,  presence  of 

lead,  most  recent  use — residence,  off-site 

use  only 
9  Bldgs. 
Kirtland  AFB 

Co:  Bernalillo  NM  87117-5000 
Location:  23013-23014,  23045,  23065,  23069. 

23072,  23134,  23138,  23141 
Landholding  Agency:  Air  Force 
Property  Number:  189820027 
Status:  Unutilized 


Comment:  approx.  1299  sq.  ft.,  presence  of 
lead,  most  recent  use — residence,  ofT-site 
use  only 

18  Bldgs. 

Kirtland  AFB 

Co:  Bernalillo  NM  87117-5000 

Location:  23010,  23015.  23041,  23043,  23046. 

23063,  23068,  23071,  23139,  23144.  23182- 

23183,  23307-23308,  23322,  23328.  23334, 

23340 
Landholding  Agency;  Air  Force 
Property  Number:  189820028 
Status:  Unutilized 
Comment:  approx.  1358  sq.  ft.,  presence  of 

lead,  most  recent  use — ^residence,  off-site 

use  only 

Bldgs.  23016,23017 
Kirtland  AFB 

Co:  Bernalillo  NM  87117-5000 
Landholding  Agency:  Air  Force 
Property  NumbKBr:  189820029 
Status:  Unutilized 

Comment:  4019  sq.  ft.,  presence  of  lead,  most 
recent  use — residence,  off-site  use  only 

New  York 

5  Bldgs. 

Stewart  Army  Subpost 

United  States  Military  Academy 

New  Windsor  Co:  Orange  NY  1 2553- 

Lo<;ation:  #1004.  1102.  1200,  1214.  1216 

Landholding  Agency:  Army 

Property  Number:  219830330 

Status:  Unutilized 

Comment:  35,830  sq.  ft.,  fair,  possible 

asbestos/lead  paint,  most  recent  use — 

multipurpose 
Bldgs.  1202.1204,1206 
Stewart  Army  Subp>ost 
United  States  Military  Academy 
New  Windsor  Co:  Orange  NY  12553- 
Landholding  Agency:  Army 
Property  Number:  219830331 
Status:  Unutilized 
Comment:  21,972  sq.  ft.,  poor,  p>ossible 

asbestos/lead  paint,  most  recent  use — 

admin/storage/barracks 

5  Bldgs. 

Stewart  Army  Subpost 

United  States  Military  Academy 

New  Windsor  Co:  Orange  NY  12553- 

Location:  #1300,  1400,  1402,  1700.  1708 

Landholding  Agency:  Army 

Property  Number:  219830332 

Status:  Unutilized 

Comment:  64,861  sq.  ft.,  fair,  possible 

asbestos/lead  paint,  most  recent  use — 

multipurpKDse 
8  Bldgs. 

Stewart  Army  Subpost 
United  States  Military  Academy 
New  Windsor  Co:  Orange  NY  12553- 
Location:  #1400.  1600,  1602,  1604.  1606. 

1608.  1610,  1612 
Landholding  Agency:  Array 
Property  Number:  219830333 
Status:  Unutilized 
Comment:  52,873  sq.  ft.,  poor,  possible 

asbestos/lead  paint,  most  recent  use — 

barracks 

6  Bldgs. 

Stewart  Army  Subpost 
United  States  Military  Academy 
New  Windsor  Co:  Orange  NY  12553- 
Loration:  #1800,  1802,  1810,  1818,  2297. 
2308 


Landholding  Agency:  Army 
Property  Number:  219830334 
Status:  Unutilized 
Comment:  21,972  sq.  ft.,  poor,  possible 

asbestos/lead  paint,  most  recent  use — 

barracks/storage 
6  Bldgs. 

Stewart  Army  Subpost 
United  States  Military  Academy 
New  Windsor  Co:  Orange  NY  12553- 
Location:  #1804.  1806,  1808.  1812.  1814, 

1816 
Landholding  Agency:  Army 
Property  Number:  219830335 
Status:  Unutilized 
Comment:  35,356  sq.  ft.,  fair,  possible 

asbestos/lead  paint,  most  recent  use — 

admin/barracks/storage 

4  Bldgs. 

Stewart  Army  Subfxjst 

United  States  Military  Academy 

New  Windsor  Co:  Orange  NY  12553- 

Location:  #2000,  2002,  2004,  2006 

Landholding  Agency:  Army 

Property  Number:  219830336 

Status:  Unutilized 

Comment:  35,356  sq.  ft.,  fair,  possible 

asbestos/lead  paint,  most  recent  use — 

lodging 

6  Bldgs. 

Stewart  Army  Subpwst 
United  States  Military  Academy 
New  Windsor  Co:  Orange  NY  12553- 
Location:  #2200.  2202,  2206,  2208,  2210. 

2216 
Landholding  Agency  Army 
Property  Number:  219830337 
Status:  Unutilized 
Comment:  15.750  sq.  ft.,  fair,  possible 

asbestos/lead  paint,  most  recent  use — plant 

bldgs 

9  Bldgs. 

Stewart  Army  Subpost 

United  States  Military  Academy 

New  Windsor  Co:  Orange  NY  12553- 

Location:  #2310.  2408,  2410.  2412.  2414, 

2416,  2418,  2420.  2422 
Landholding  Agency  Army 
Property  .Number;  219830338 
Status:  Unutilized 
Comment;  33,763  sq   ft  .  fair,  possible 

asbestos/lead  paint,  most  recent  use — 

shop/storage 

7  Bldgs. 

Stewart  Army  Subf)ost 
United  States  Military  .^cademy 
New  Windsor  Co;  Orange  NY  12553- 
Location;  #2400.  2402.  2404.  2500.  2506, 

2514,  2516 
Landholding  Agency;  .\rmy 
Property  .Number;  219830339 
Status:  Unutilized 
Comment;  21.972  sq  ft.,  poor,  possible 

asbestos/lead  paint,  most  recent  use — 

storage/admir. 

5  Bldgs. 

Stewart  Army  Subpost 

United  States  .Vlilitarv-  .Academy 

.New  Windsor  Co;  Orange  NY  12  553- 

Location:  #2508.  2510.  2512.  2518.  2520 

Landholding  .\gency:  Army 

Property  .Number;  219830340 

Status:  Unutilized 

Comment:  22.137  sq.  ft.,  fair,  possible 

asbestos/lead  paint,  most  recent  use — 

stomge/chapel  annex/admir. 
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lOBldgs. 

Stewart  .\rmy  Subpost 

United  States  Mihtarv  Academy 

New  Windsor  Co:  Orange  NY  12553- 

Location:  #2600.  2602-2607.  2609-2610. 

2627 
Landholding  Agency:  .■\rmv 
Property  Number:  219830341 
Status:  Unutilized 

Comment:  62,605  sq.  ft.,  fair,  possible 
asbestos/lead  paint,  most  recent  use — 
snack  bar/club/storage 
9  Bldgs. 

Stewart  Army  Subpost 
United  States  Military  Academy 
New  Windsor  Co:  Orange  .NY  12553- 
Location:  #2608,  2619,  2623,  2611-2616 
Landholding  Agency:  Array 
Property  .Number:  219830342 
Status:  Unutilized 

Com.ment:  45,851  sq.  ft.,  poor,  possible 
asbestos/lead  paint,  most  recent  use — 
barracks/storage/housing 
8  Bldgs. 

Stewart  Army  Subpost 
United  States  Military  Academy 
New  Windsor  Co:  Orange  NY  12553- 
Location:  #3000.  3002.  3004.  3006,  3010, 

3012,  3014,  3016 
Landholding  Agency:  Army 
Property  Number:  219830343 
Status:  Unutilized 

Comment:  47,395  sq.  ft.,  poor,  possible 
asbestos/lead  paint,  most  recent  use — 
housing/storage 
5  Bldgs. 

Stewart  Army  Subpost 
United  States  Military  Academy 
New  Windsor  Co:  Orange  NY  12553- 
Location:  #3100,  3102,  3104.  3112.  3114 
Landholding  Agency:  Army 
Property  Number  219830344 
Status:  Unutilized 

Comment:  1654  sq.  ft.,  poor,  possible 
asbestos/lead  paint,  most  recent  use — 
storage  sheds 

Bldgs.  1246.  1247,  1250 

West  Point,  U.S.  Military  Academy 

Highlands  Co:  Orange  NY  10996- 

Landholding  Agency:  Army 

Property  Number:  219830345 

Status:  Unutilized 

Comment:  1703  sq.  ft.,  poor,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

"Terry  Hill" 

County  Road  51 

Manorville  NY 

Landholding  Agency:  GSA 

Property  Number:  549830008 

Status:  Surplus 

Comment:  2  block  structures.  780/272  sq.  ft., 
no  sanitary  facilities,  most  recent  use — 
storage/comm.  facility,  w/6.19  acres  in  fee 
and  4.99  acre  easement,  remote  area 

GSA  Number:  l-D-NY-864 

Ohio 

Barker  Historic  House 

Willow  Island  Locks  and  Dam 

Newport  Co:  Washington  OH  45768-9801 

Location:  Located  at  lock  site,  downstream  of 

lock  and  dam  structure 
Landholding  Agency:  COE 
Property  Number:  319120018 


Status:  LJnutilized 

Comment:  1600  sq.  ft.  bldg.  with  Vz  acre  of 
land.  2  story  brick  frame,  needs  rehab,  on 
Natl  Register  of  Historic  Places,  no  utilities, 
off-site  use  only 

Dwelling  No.  2 

Delaware  Lake.  Highway  23  North 

Delaware  OH  43015- 

Landholding  Agency:  COE 

Property  Number:  319810005 

Status:  Excess 

Comment:  2-story  brick  w/basement,  most 
recent  use — residential,  presence  of 
asbestos/lead  paint,  off-site  use  only 

Oklahoma 

Water  Treatment  Plant 

Belle  Stair.  Eufaula  Lake 

Eufaula  Co:  Mcintosh  OK  74432- 

Landholding  Agency:  COE 

Property  Number:  319630001 

Status:  Excess 

Comment:  16'xi6',  metal,  off-site  use  only 

Water  Treatment  Plarft 

Gentry  Creek.  Eufaula  Lake 

Eufaula  Co:  Mcintosh  OK  74432- 

Landholding  Agency:  COE 

Property  Number:  319630002 

Status:  Excess 

Comment:  12'xl6',  metal,  off-site  use  only 

Pennsylvania 

Mahoning  Creek  Reservoir 

New  Bethlehem  Co:  Armstrong  PA  16242- 

Landholding  Agency:  COE 

Property  Number:  319210008 

Status:  Unutilized 

Comment:  1015  sq.  ft..  2  story  brick 

residence,  off-site  use  only 
One  Unit/Residence 
Conemaugh  River  Lake.  RD  #1,  Box  702 
Saltburg  Co:  Indiana  PA  15681- 
Landholding  Agency:  COE 
Property  Number:  319430011 
Status:  Unutilized 
Comment:  2642  sq.  ft.,  1-story,  1-unit  of 

duplex,  fair  condition,  access  restrictions 
Dwelling 
Lock  &  Dam  6,  Allegheny  River.  1260  River 

Rd 
Freeport  Co:  Armstrong  PA  16229-2023 
Landholding  Agency:  COE 
Property  Number:  319620008 
Status;  Unutilized 
Comment:  2652  sq.  ft.,  3-story  brick  house,  in 

close  proximity  to  Lock  and  Dam,  available 

for  interim  use  for  nonresidential  purposes 
Dwelling 

Lock  &  Dam  4.  Allegheny  River 
Natrona  Co:  Allegheny  PA  15065-2609 
Landholding  Agency:  COE 
Property  Number:  319710009 
Status:  Unutilized 
Comment:  1664  sq.  ft.,  2-story  brick 

residence,  needs  repair,  off-site  use  only 
Dwelling  #1 
Crooked  Creek  Lake 

Ford  City  Co:  Armstrong  PA  16226-8815 
Landholding  Agency:  COE 
Property  Number:  319740002 
Status:  Excess 

Comment:  2030  sq.  ft.,  most  recent  use- 
residential,  good  condition,  off-site  use 
only 

Dwelling  tt2 


Crooked  Creek  Lake 

Ford  City  Co:  Armstrong  PA  16226-8815 

Landholding  Agency:  COE 

Property  Number:  319740003 

Status:  Excess 

Comment:  3045  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only 

Dwelling  #3 

Crooked  Creek  Lake 

Ford  City  Co:  Armstrong  PA  16226-8815 

Landholding  Agency:  COE 

Property  Number:  319740004 

Status:  Excess 

Comment:  1847  sq.  ft.,  most  recent  use — 

office,  good  condition,  off-site  use  only 
Govt  Dwelling 
Bast  Branch  Lake 
Wilcox  Co:  Elk  PA  15870-9709 
Landholding  Agency:  COE 
Property  Number:  319740005 
Status:  Underutilized 
Comment:  approx.  5299  sq.  ft.,  1-story,  most 

recent  use — residence,  off-site  use  only 
Dwelling  #1 
Loyalhanna  Lake 

SaltsburgCo:  Westmoreland  PA  15681-9302 
Landholding  Agency:  COE 
Property  Number:  319740006 
Status:  Excess 
Comment:  1996  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only 

Dwelling  #2 

Loyalhanna  Lake 

SaltsburgCo:  Westmoreland  PA  15681-9302 

Landholding  Agency:  COE 

Property  Number:  319740007 

Status:  Excess 

Comment:  1996  sq.,  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only 

Dwelling  #1 

Woodcock  Creek  Lake 

Saegertown  Co:  Crawford  PA  16433-0629 

Landholding  Agency:  COE 

Property  Number:  319740008 

Status:  Excess 

Comment:  2106  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only 

Dwelling  #2 

Lock  &  Dam  6,  1260  River  Road 

Freeport  Co:  Armstrong  PA  16229-2023 

Landholding  Agency:  COE 

Property  Number:  319740009 

Status:  Excess 

Comment:  2652  sq.  ft.,  most  recent  use— 

residenital,  good  condition,  off-site  use 

only 

South  Dakota 

West-Communications  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  189340051 

Status:  Unutilized 

Comment:  2  bldgs.  on  2.37  acres,  remote  area, 
lacks  infrastructure,  road  hazardous  during 
winter  storms,  most  recent  use — industrial 
storage 

Tennessee 

Cheatham  Lock  &  Dam 
Tract  D,  Lock  Road 
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Nashville  Co:  Davidson  TN  37207- 

Landholding  Agency:  COE 

Property  Number:  319520003 

Status:  Unutilized 

Comment:  1100  sq.  ft.  dvk'elling  w/storage 
bldgs  on  7  acres,  needs  major  rehab, 
contamination  issues,  approx.  1  acre  in 
fldwy,  modif.  to  struct,  subj.  to  approval  of 
St.  Hist.  Presv.  Ofc. 

Texas 

Bldg.  P-1026 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219830346 

Status:  Unutilized 

Comment:  14,067  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — lab/ 
auditorium,  historic  significance 

Bldg.  S-1155 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219830347 

Status:  Unutilized 

Comment:  2100  sq.,  ft.,  good,  hazard 
abatement  required,  most  recent  use — 
instruction  bldg.,  off-site  use  only 

Bldg.  P-2376 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219830348 

Status:  Unutilized 

Comment:  368,132  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

hospital,  historical  significance 

Bldg.,  S-3896 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219830349 

Status:  Unutilized 

Comment:  4200  sq.  ft.,  fair,  hazard  abatement 
required,  most  recent  use — training,  off-site 
use  only 

Bldg.  T-5123 

Fort  Sara  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219830350 

Status:  Unutilized 

Comment:  2596  sq.  ft.,  fair,  hazard  abatement 
required,  most  recent  use — instruction,  off- 
site  use  only,  historical  significance 

Bldg.  P-6150 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219830351 

Status:  Unutilized 

Comment:  48  sq.  ft.,  fair,  hazard  abatement 
required,  most  recent  use — pumphouse, 
off-site  use  only 

Bldg.  P-6218 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219830352 

Status:  Unutilized 

Comment:  216  sq.  ft.,  fair,  hazard  abatement 
required,  most  recent  use — pumping 
station,  off-site  use  only 

Bldgs.  P-6331,  P-6335,  P-6495 


Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219830353 

Status:  Unutilized 

Comment:  36  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — pumping 

station,  off-site  use  only 
Bldg.  P-8000 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219830354 
Status:  Unutilized 
Comment:  1766  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
9  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  «P8001,  P8008,  8014,  8027.  8033, 

8035.  8127,  8229.  8265 
Landholding  Agency:  Army 
Property  Number:  219830355 
Status:  Unutilized 
Comment:  2456  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
n  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8003.  P8011.  8012,  8019,  8043, 

8202,  8204,  8216,  8235,  8241,  8261 
Landholding  Agency:  Army 
Property  Number:  2'l98303'56 
Status:  Unutilized 
Comment:  2358  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
Bldgs.  P-8003C.  P-8220C 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219830357 
Status:  Unutilized 
Conament:  1174  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use— detached 

garage,  off-site  use  only 

Bldg.  P-8004 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Numt>er:  219830358 

Status:  Unutilized 

Comment:  2243  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

7  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8005,  8101,  8107.  8141.  8143. 

8146.  8150 
Landholding  Agency:  Army 
Property  Number:  219830359 
Status:  Unutilized 
Comment:  1804  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
16  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8006,  8007.  8010.  8017.  8013. 

8015.  8020,  8029,  8103,  8105,  8201,  8203, 

8208,  8218,  8225,  8234 
Landholding  Agency:  Army 


Property  Number:  219830360 

Status:  Unutilized 

Comment:  1703  sq  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
7  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  «P8009.  8024,  8207.  8214.  8217, 

8226,  8256 
Landholding  Agency:  Army 
Property  Number:  219830361 
Status:  Unutilized 
Comment:  2253  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

4  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  «P8009C.  8027C.  8248C.  8256C 

Landholding  Agency:  Army 

Property  Number:  219830362 

Status:  Unutilized 

Comment:  681  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
3  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8012C.  8039C.  8224C 
Landholding  Agency:  Army 
Property  Number:  219830363 
Status:  Unutilized 
Comment:  1185  sq.  ft,,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldg.  P8016 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency  Army 
Property  .Number;  219830364 
Status:  Unutilized 
Comment;  2347  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

8  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  78234-5000 

Location:  #P8021,  8211,  8244,  8270,  8213, 

8223,  8243,  8266 
Landholding  Agency;  Army 
Property  Number:  219830365 
Status:  Unutilized 
Comment:  249  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
Bldg.  P-8022 
Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  78234-5000 
Landholding  Agency;  Army 
Property  Number:  219830366 
Status;  Unutilized 
Comment;  1849  sq  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

5  Bldgs 

Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  78234-5000 

Location;  «8022C.  8023C,  8106C,  8127C. 

8206C 
Landholding  Agency;  Army 
Property  Number;  219830367 
Status:  Unutilized 
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Comment:  513  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
7  Bidgs. 

Fort  Sam  Houston 
San  Antonio 

Co:  Bexar  TX  78234-5000 
Location:  #8023,  8039,  8139.  8209,  8220, 

8253. 8254 
Landhoiding  Agent  y:  .^rmv 
Property  Number:  219830368 
Status:  Unutilized 
Comment:  2485  sq   ft  ,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  onlv 

Bldgs.  P8026.  Pa028 
P'ort  Sam  Houston 
San  Antonio 

Co:  Bexar  TX  78234-5000 
Landhoiding  Agency:  Army 
Property  Number:  219830369 
Status:  I'nutilized 

Comment:  approx.  1850  sq.  ft.,  fair,  hazard 
abatement  required,  most  recent  use — 
housing,  oTsite  use  onlv 
3  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Lo<ation:  »P8028C:.  P8I43C.  P8150C: 
Landhoiding  .Agency:  .Armv 
Property  Number:  219830370 
Status:  Unutilized 
Comment:  838  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
5  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  »P8030.  P8031.  8104.  8032,  8034 
Landhoiding  .\gencv:  .Armv 
Property  .Number:  219830371 
Status:  L'nutilized 
Comment:  various  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
3  Bldgs. 

Fort  Sam  Houston 

San  .Antonio  Co:  Bexar  T.X  78234-5000 
Location:  «P8035C.  P8104C.  8236C 
Landhoiding  Agency:  Armv 
Property  Number:  219830372 
Status:  Unutilized 
Comment:  1017  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
3  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  »P8036.  P8038,  8040 
Landhoiding  .Agency:  .Armv 
Property  .Number   219830373 
Status:  Unutilized 
Comment:  approx   2300  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use- 
housing,  off-site  use  only 
7  Bldgs. 

Fort  Sam  Houston 

San  .Antonio  Co:  Bexar  TX  78234-5000 
Location:  »P8041,  P8042,  8231,  8236,  8237. 

8258.  8262 
Landhoiding  .Agencv:  .Armv 
Property  Number:  219830374 
Status:  Unutilized 


Comment:  2335  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  onlv 
3  Bldgs. 

Fort  Sam  Houston 

San  .Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8102,  8106,  8108 
Landhoiding  .Agency:  Array 
Property  Number:  219830375 
Status:  L'nutilized 
Comment:  approx,  2700  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 

Bldgs.  P8109,  P8137 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landhoiding  .Agency:  .Armv 

Property  .Number:  219830376 

Status:  Unutilized 

Comment:  1540  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  onlv 

4  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  ttPSllO,  8227,  8111.  8229 

Landhoiding  Agency:  Army 

Property  Number:  219830377 

Status:  Unutilized 

Comment:  1537  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
Bldgs.  P8112,  P8228 
Fort  Sam  Houston 

San  .Antonio  Co:  Be.xar  TX  78234-5000 
Landhoiding  .Agency:  Army 
Property  Number:  219830378 
Status:  Unutilized 
Comment:  1807  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

5  Bldgs. 

Fort  Sam  Houston 

San  .Antonio  Co:  Bexar  TX  78234-5000 

Location:  #8113,  8162,  8114,  8152.  8115 

Landhoiding  Agency:  Armv 

Property  Number:  219830379 

Status:  Unutilized 

Comment;  approx.  1500  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
3  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  P8116,  8151,  8158 
Landhoiding  Agency:  .Army 
Property  Number:  219830380 
Status:  L'nutilized 
Comment;  1691  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
Bldg.  P8117 
Fort  Sam  Houston 

San  .Antonio  Co;  Bexar  T.X  78234-5000 
Landhoiding  Agency;  Army 
Property  Number;  219830381 
Status;  Unutilized 
Comment:  1581  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
8  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  «P8118,  8121,  8125.  8153,  8119, 

8120,  8124,  8168 


Landhoiding  Agency:  Army 
Property  Number:  219830382 
Status:  Unutilized 
Comment:  various  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  onlv 
Bldgs.  P8122.  P8123 
Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  78234-5000 
Landhoiding  Agency:  Army 
Property  Number:  219830383 
Status;  Unutilized 
Comment:  approx.  1400  sq,  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
Bldg.  P8126 
Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  78234-5000 
Landhoiding  Agency:  Army 
Property  Number:  219830384 
Status:  Unutilized 
Comment:  1331  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

Bldg.  P8128 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landhoiding  Agency;  Army 

Property  Number;  219830385 

Status:  Unutilized 

Comment;  1804  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
8  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  P8131C,  8139C,  8203C,  8211C, 

8231C.  8243C,  8249C,  8261C 
Landhoiding  Agency:  Army 
Property  Number:  219830386 
Status:  Unutilized 
Comment:  849  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldgs.  P8133,  P8134 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landhoiding  Agency:  Armv 
Property  Number:  219830387 
Status:  Unutilized 
Comment:  approx.  2000  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  onlv 

Bldgs.  PB135,  P8136 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landhoiding  Agency;  Army 

Property  Number:  219830388 

Status:  Unutilized 

Comment:  approx.  1500  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
4  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  78234-5000 
Location:  #P8144,  8267,  8148,  8149 
Landhoiding  Agency;  Army 
Property  Number:  219830389 
Status:  Unutilized 
Comment:  approx.  2200  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
6  Bidgs. 
Fort  Sam  Houston 
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San  Antonio  Co;  Bexar  TX  78234-5000 
Location:  #P8154,  8155,  8159.  8163,  8167, 

8156 
Landholding  Agency:  219830390 
Status:  Unutilized 
Comment;  approx.  1400  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
6  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8157,  8160,  8164,  8161.  8166. 

8170 
Landholding  Agency:  Army 
Property  Number:  219830391 
Status:  Unutilized 
Comment:  approx.  1500  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
Bldg.  P8171 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219830392 
Status:  Unutilized 
Comment:  1289  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

Bldg.  P8172 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219830393 

Status:  Unutilized 

Comment:  1597  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
Bldgs.  P8173,  P8174 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219830394 
Status:  Unutilized 
Comment:  approx.  2200  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
Bldg.  Pai74C 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219830395 
Status:  Unutilized 
Comment:  670  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldg.  P8175 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number;  219830396 
Status:  Unutilized 
Comment:  2220  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

Bldg.  P8200 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219830397 

Status:  Unutilized 

Comment:  892  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — officers 

quarters,  off-site  use  only 

Bldg.  P8200C 


Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219830398 

Status:  Unutilized 

Comment;  924  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldg.  P8205 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number;  219830399 
Status:  Unutilized 
Comment:  1745  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
4  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  «P8206.  8215.  8232.  8233 
Landholding  Agency:  219830400 
Status:  Unutilized 
Comment:  approx.  2400  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
Bldg.  P8245 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  .Number:  219830401 
Status:  Unutilized 
Comment:  2876  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
4  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8246.  8248.  8250,  8259 
Landholding  Agency:  Army 
Property  Number:  219830402 
Status:  Unutilized 
Comment;  approx.  2300  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
Bldgs.  P8262C.  8271C 
Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  78234-5000 
Landholding  Agency;  Army 
Property  Number;  219830403 
Status:  Unutilized 
Comment:  1006  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldg.  P8269 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number;  219830404 
Status:  Unutilized 
Comment:  2396  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

20  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8271.  8002.  8018,  8025.  8037. 

8100.  8130.  8132,  8138.  8140.  8142.  8145. 

8147.  8210.  8212.  8221,  8242,  8247,  8264. 

8257 
Landholding  Agency:  Army 
Property  Number:  219830405 
Status:  Unutilized 


Comment:  2777  sq,  ft.,  fair,  hazard  abatement 
required,  most  recent  use — housing,  off-site 
use  only 

Airport  Surv   Radar  Site  .^sr7 

3203  Glade  Road 

Colleyville  Co:  Tarrant  TX  76034- 

Landholding  Agency:  GS.^ 

Property  Number-  549830005 

Status:  Excess 

Comment;  800  sq.  ft.  equipment  building  on 
135  acres 

GSA  Number:  7-U-TX-1054 

Virginia 

Bldg  TT0108 

Fort  A-P-  Hill 

Bowling  Green  VA  22427- 

Landholdmg  .■\gency:  Army 

Property  Number:  219830406 

Status:  Unutilized 

Comment:  1525  sq.  ft.,  needs  rehab,  most 

recent  use — storehouse,  off-site  'jse  only 
Bldg.  TT0109 
Fort  .^.P.  Hiii 

Bowlmg  Green  \'.^  22427- 
Landholding  .\gency:  .\rmy 
Property  Number:  219830407 
Status:  Unutilized 
Comment:  1525  sq.  ft.,  needs  rehab,  most 

recent  use — fitness  center,  off-site  use  only 
Bldg  TTone 
Fort  A. P.  Hill 

Bowling  Green  \'A  22427- 
Landholding  .Agency,  .\rmy 
Property  Number   219830408 
Status:  Unutilized 
Comment:  2050  sq   ft  .  needs  rehab,  presence 

of  asbestos  most  recent  use — admin  .  off- 
site  use  only 
Bldg.  TT0119 
Fort  A. P  Hill 

Bowling  Green  V.\  22427- 
Landholding  Agency:  Army 
Property  Number,  219830409 
Status:  Unutilized 
Comment:  2400  sq.  ft  .  needs  rehab,  most 

recent  use — quarters,  off-site  use  onl\ 
Bldg.  TT0120 
Fort  A.P.  Hill 

Bowling  Green  VA  22427- 
Landholding  .Agency:  Army 
Property  .Number:  219830410 
Status:  Unutilized 
Comment:  2160  sq.  ft.,  needs  rehab,  most 

recent  use — adrain.,  off-site  use  only 
Bldg.  TT0127 
Fort  A.P.  Hill 

Bowling  Green  VA  22427- 
Landholding  .Agency:  -\rmy 
Property  Number:  219830411 
Status:  Unutilized 
Comment:  2526  sq.  ft.,  needs  rehab,  most 

recent  use — admin,  off-site  use  only 
Bldg.  TT0140 
Fort  A.P  Hill 

Bowling  Green  VA  22427- 
Landholding  Agency:  Army 
Property  Number:  219830412 
Status:  Unutilized 
Comment!  310  sq.  ft.,  needs  rehab,  most 

recent  use — laundromat,  off-site  use  only 

Bldg  TT0143 

Fort  A.P.  Hill 

Bowling  Green  VA  22427- 

Landholding  Agency:  Army 
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Property  Number:  219830413 

Status:  Unutilized 

Comment:  3788  sq,  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  TT0146 

Fort  A. P.  Hill 

Bowling  Green  VA  22427- 

Landholding  Agency:  Army 

Property  Number:  219830414 

Status:  Unutilized 

Comment:  2200  sq.  ft.,  needs  rehab,  most 

recent  use — quarters,  off-site  use  only 
Bldg.  TT1205 
Fort  A. P.  Hill 

Bowling  Green  VA  22427- 
Landholding  Agency:  Army 
Property  Number:  219830415 
Status:  Unutilized 
Comment:  788  sq.  ft.,  needs  rehab,  most 

recent  use — quarters,  off-site  use  only 
Bldg,  T-192 
Fort  Monroe 
Ft.  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  .Number:  219830416 
Status:  Unutilized 
Comment:  2804  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — hobby  shop. 

off-site  use  only 

Bldg.  206 

Fort  .Monroe 

Ft.  Monroe  VA  23651- 

Landholding  Agency:  Army 

Property  Number:  219830417 

Status:  Unutilized 

Comment:  9521  sq.  ft.,  presence  of  asbestos. 

most  recent  use — storage,  off-site  use  only 
Peters  Ridge  Site 
Gathright  Dam 
Covington  VA 
Landholding  .Agency:  COE 
Property  Number:  319430013 
Status:  Excess 

Comment:  64  sq.  ft.,  metal  bldg. 
.Metal  Bldg. 
John  H.  Kerr  Dam  &  Reservoir  Co:  Boydton 

VA 
Landholding  Agency:  COE 
Property  Number:  319620009 
Status:  Excess 
Comment:  800  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 

Washington 

Bldg.  1021 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Array 

Property  Number:  219830418 

Status:  Unutilized 

Comment:  3724  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

carport,  off-site  use  only 
Bldg.  5162 
Fort  Lewis 

Ft,  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  219830419 
Status:  Unutilized 
Comment:  2360  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 
Bldg,  AOlOl 
Fort  Lewis 


Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  219830420 
Status:  Unutilized 

Comment:  1675  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
office,  off-site  use  only 
Bldg.  A0105 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  219830421 
Status:  Unutilized 

Comment:  1843  sq,  ft,,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
office,  off-site  use  only 
Bldg.  A0631 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  219830422 
Status:  Unutilized 

Comment:  2207  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
dayroom,  off-site  use  only 
Bldg.  B0216 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  219830423 
Status:  Unutilized 

Comment:  3108  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
veh.  maint..  off-site  use  only 
Bldg.  B0218 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Profjerty  Number:  219830424 
Status:  Unutilized 

Comment:  3108  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
veh.  maint.,  off-site  use  only 
Bldg  C1316 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  219830425 
Status:  Unutilized 

Comment:  1675  sq,  ft,,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
office,  off-site  use  only 

Bldg.  C1246 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  219830426 

Status:  Unutilized 

Comment:  7670  sq.  ft,,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 
Bldg,  B0813 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  219830427 
Status:  Unutilized 
Comment:  1144  sq,  ft,,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 
Bldg,  B0812 
Fort  Lewis 

Ft,  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency;  Army 


Property  Number:  219830428 
Status:  Unutilized 

Comment:  1144  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
dayroom.  off-site  use  only 
Bldg'  B0228 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number;  219830429 
Status:  Unutilized 

Comment;  2739  sq.  ft,,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
storage,  off-site  use  only 
Bldg,  A0104 
Fort  Lewis 

Ft,  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  219830430 
Status:  Unutilized 

Comment:  2284  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
dispensary,  off-site  use  only 
Bldg.  C0409 
Fort  Lewis 

Ft,  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  219830431 
Status:  Unutilized 

Comment:  1948  sq,  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  9575 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  219830432 
Status:  Unutilized 

Comment:  17,217  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — veh.  maint.,  off-site  use  only 
Bldg,  5224 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  219830433 
Status:  Unutilized 

Comment:  2360  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
educ.  fac.  off-site  use  only 
Bldg,  9575 
Fort  Lewis 

Ft,  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  219830434 
Status:  Unutilized 

Comment:  17.217  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — veh.  maint.,  off-site  use  only 
Bldg.  9794 
Fort  Lewis 

Ft,  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  219830435 
Status:  Unutilized 

Comment:  210  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
vet.  fac,  off-site  use  only 

West  Virginia 

German  Ridge  Radio  Transmitter 
Huntington  Co;  Wayne  WV  25701- 
Landholding  Agency:  COE 
Property  Number;  319610002 
Status;  Unutilized 
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Comment:  187  sq.  ft.,  cinder  block  bldg.  on 

.55  acre  in  remote  area,  most  recent  use — 

radio  equipment  room 
Dwelling  1 
Summersville  Lake 

Summersville  Co:  Nicholas  WV  26651-9802 
Landholding  Agency:  COE 
Property  Number:  319810003 
Status:  Excess 
Comment:  1200  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — residential, 

off-site  use  only 
Dwelling  2 
Sutton  Lake 

Sutton  Co:  Braxton  WV  26651-9802 
Landholding  Agency:  COE 
Property  Number:  319810004 
Status:  Excess 
Comment:  1100  sq.  ft.,  most  recent  use — 

residential,  off-site  use  only 

Wisconsin 

Bldg.  1545 
Fort  McCoy 

Co:  Monroe  WI  54656-5163 
Landholding  Agency:  Army 
Property  Number:  219830436 
Status:  Unutilized 

Comment:  2255  sq.  ft.,  needs  rehab,  most 
recent  use — info  sys  fac,  off-site  use  only 

Bldg.  1547 
Fort  McCoy 

Co:  Monroe  WI  54656-5163 
Landholding  Agency:  Army 
Property  Number:  219830437 
Status:  Unutilized 

Comment:  1750  sq.  ft.,  needs  rehab,  most 
recent  use — info  sys  fac,  off-site  use  only 

Bldg.  1550 

Fort  McCoy 

Co:  Monroe  WI  54656-5163 

Landholding  Agency:  Army 

Property  Number:  219830438 

Status:  Unutilized 

Comment:  9467  sq.  ft.,  needs  rehab,  most 

recent  use — info  ctr,  off-site  use  only 
Bldg.  1565 
Fort  McCoy 

Co:  Monroe  WI  54656-5163 
Landholding  Agency:  Army 
Property  Number:  219830439 
Status:  Unutilized 
Comment:  15,804  sq.  ft.,  needs  rehab,  most 

recent  use — info  sys  fac,  off-site  use  only 
Former  Lockmaster's  Dwelling 
Cedar  Locks 

4527  East  Wisconsin  Road 
Appleton  Co:  Outagamie,  WI  54911- 
Landholding  Agency:  COE 
Property  Number:  319011524 
Status:  Unutilized 
Comment:  1,224  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab;  secured  area 

with  alternate  access 

Former  Lockmaster's  Dwelling 

Appleton  4th  Lock 

905  South  Lowe  Street 

Appleton  Co:  Outagamie,  WI  54911- 

Landholding  Agency:  COE 

Property  Number:  319011525 

Status:  Unutilized 

Comment:  908  sq.  ft.;  2  story  wood  frame 

residence;  needs  rehab 
Former  Lockmaster's  Dwelling 
Kaukauna  1st  Lock 


301  Canal  Street 

Kaukauna  Co:  Outagamie,  WI  54131- 

Landholding  Agency:  COE 

Property  Number:  319011527 

Status:  Unutilized 

Comment:  1.290  sq.  ft.;  2  story  wood  frame 

residence;  needs  rehab;  secured  area  with 

alternate  access 

Former  Lockmaster's  Dwelling 

Appleton  1st  Lock 

905  South  Oneida  Street 

Appleton  Co:  Outagamie,  WI  54911- 

Landholding  Agency:  COE 

Property  Number:  319011531 

Status:  Unutilized 

Comment;  1,300  sq.  ft.;  potential  utilities;  2 

story  wood  frame  residence;  needs  rehab; 

secured  area  with  alternate  access 
Former  Lockmaster's  Dwelling 
Rapid  Croche  Lock 
Lock  Road 

Wrightstown  Co:  Outagamie,  WI  54180- 
Location:  3  miles  southwest  of  intersection 

State  Highway  96  and  Canal  Road. 
Landholding  Agency:  COE 
Property  Number:  319011533 
Status:  Unutilized 
Comment:  1,952  sq.  ft.;  2  story  wood  frame 

residence;  potential  utilities:  needs  rehab 
Former  Lockmaster's  Dwelling 
Little  KauKauna  Lock 
Little  KauKauna 
Lawrence  Co:  Brown  WI  54130- 
Location:  2  miles  southeasterly  from 

intersection  of  Lost  Dauphin  Road  (County 

Trunk  Highway  "D")  and  River  Street. 
Landholding  Agency:  COE 
Property  Number:  319011535 
Status:  Unutilized 
Comment:  1.224  sq.  ft.;  2  story  brick7wood 

frame  residence;  needs  rehab 
Former  Lockmaster's  Dwelling 
Little  Chute,  2nd  Lock 
214  Mill  Street 

Little  Chute  Co:  Outagamie.  WI  54140- 
Landholding  Agency:  COE 
Property  Number:  319011536 
Status:  Unutilized 
Comment:  1,224  sq.  ft.;  2  story  brick/wood 

frame  residence;  potential  utilities;  needs 

rehab;  secured  area  with  alternate  access 

Land  (by  State) 
Arkansas 

Parcel  01 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  319010071 

Status:  Unutilized 

Comment:  77.6  acres. 

Parcel  02 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  319010072 

Status:  Unutilized 

Comment;  198.5  acres 

Parcel  03 

DeGray  Lake 

Section  18 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 


Property  Number;  319010073 

Status:  Unutilized 

Comment;  50.46  acres 

Parcel  04 

DeGray  Lake 

Section  24.  25.  30  and  31 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number;  319010074 

Status;  Unutilized 

Comment;  236.37  acres 

Parcel  05 

DeGray  Lake 

Section  16 

Arkadelphia  Co  Clark  AR  71923-9361 

Landholding  Agency;  COE 

Property  Number;  319010075 

Status;  Unutilized 

Comment;  187.30  acres 

Parcel  06 

DeGray  Lake 

Section  13 

Arkadelphia  Co;  Clark  AR  71923-9361 

Landholding  Agency;  COE 

Property  Number;  319010076 

Status;  Unutilized 

Comment;  13  0  acres 

Parcel  07 

DeGray  Lake 

Section  34 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Landholding  Agency;  COE 

Property  Number;  319010077 

Status;  Unutilized 

Comment;  0.27  acres 

Parcel  08 

DeGray  Lake 

Section  13 

Arkadelphia  Co;  Clark  AR  71923-9361 

Landholding  Agency;  COE 

Property  Number;  319010078 

Status;  Unutilized 

Comment   14  6  acres 

Parcel  09 

DeGray  I^ke 

Section  12 

Arkadelphia  Co;  Hot  Spring  AR  71923-9361 

Landholding  Agencv  COE 

Property  Number  319010079 

Status;  Unutilized 

Comment;  6.60  acres 

Parcel  10 

DeGray  Lake 

Section  12 

Arkadelphia  Co   Hot  Spring  AR  71923-9361 

Landholding  Agency;  COE 

Property  Number;  319010080 

Status;  Unutilized 

Comment;  4  5  acres 

Parcel  11  <■ 

DeGray  Lake 

Section  19 

Arkadelphia  Co  Hot  Spring  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number,  319010081 

Status:  Unutilized 

Comment;  19  50  acres 

Lake  Greeson 

Section  7.  8  and  18 

Murfreesboro  Co  Pike  AR  71958-9720 

Landholding  Agency;  COE 

Property  Number;  319010083 

Status;  Unutilized 

Comment  46  acres 
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Colorado 

Otis  Lane 

Chatfield  Lake  Project 
Littleton  Co:  Jefferson  CO  80123- 
Landholding  Agency:  COE 
Property  Number:  319540001 
Status:  Excess 

Comment:  25  ft.  wide  (5000  sq.  ft.),  subject 
to  easements 

Kansas 

Parcel  1 
El  Dorado  Lake 
Section  13,  24.  and  18 
(See  County)  Co:  Butler  KS 
Landholding  Agency:  COE 
Property  Number:  319010064 
Status:  Unutilized 

Comment:  61  acres:  most  recent  use — 
recreation 

Kentucky 

Tract  2625 

Barklev  Lake.  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  Adjoining  tfie  village  of  Rockcastle 

Landholding  Agency:  COE 

Property  Number:  319010025 

Status:  Excess 

Comment:  2.57  acres:  rolling  and  wooded 

Tract  2709-10  and  2710-2 

Barkley  Lake.  Kentucky  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  2'/^  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle 
Landholding  Agency:  COE 
Property  .Number:  319010026 
Status:  Excess 

Comment:  2.00  acres;  steep  and  wooded 
Tract  2708-1  and  2709-1 
Barklev  Lake.  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  2V2  miles  in  a  southerly  direc:tion 

from  the  village  of  Rockcastle 
Landholding  Agency:  COE 
Property  Number:  319010027 
Status:  Excess 
Comment:  3.59  acres;  rolling  and  wooded;  no 

utilities 
Tract  2800 

Barklev  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  4Vi  miles  m  a  southeasterly 

direction  from  the  village  of  Rockcastle 
Landholding  Agency:  COE 
Property  Number:  319010028 
Status:  Excess 

Comment:  5.44  acres;  steep  and  wooded 
Tract  2915 

Barklev  Lake.  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  6'/2  miles  west  of  Cadiz 
Landholding  Agency:  COE 
Property  .Number:  319010029 
Status:  Excess 
Comment:  5.76  acres;  steep  and  wooded;  no 

utilities 
Tract  2702 

Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  1  mile  in  a  southerly  direction  from 

the  village  of  Rockcastle 
Landholding  Agency:  COE 
Property  Number:  319010031 
Status:  Excess 


Comment;  4.90  acres;  wooded;  no  utilities 

Tract  4318 

Barkley  Lake,  Kentucky  and  Tennessee 

Canton  Co;  Trigg  KY  42212- 

Location:  Trigg  Co.  adjoining  the  city  of 

Canton,  KY  on  the  waters  of  Hopson  Creek 
Landholding  Agency:  COE 
Property  Number:  319010032 
Status:  Excess 

Comment:  8.24  acres;  steep  and  wooded 
Tract  4502 

Barkley  Lake.  Kentucky  and  Tennessee 
Canton  Co;  Trigg  KY  42212- 
Location:  3'/^  miles  in  a  southerly  direction 

from  Canton,  KY 
Landholding  Agency:  COE 
Property  Number:  319010033 
Status:  Excess 

Comment;  4.26  acres;  steep  and  wooded 
Tract  4611 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co;  Trigg  KY  42212- 
Location:  5  miles  south  of  Canton,  KY 
Landholding  Agency:  COE 
Property  Number:  319010034 
Status:  Excess 
Comment;  10.51  acres;  steep  and  wooded;  no 

utilities 

Tract  4619 

Barkley  Lake,  Kentucky  and  Tennessee 

Canton  Co:  Trigg  KY  42212- 

Location;  AV2  miles  south  from  Canton,  KY 

Landholding  Agency;  COE 

Property  Number:  319010035 

Status;  Excess 

Comment:  2.02  acres;  steep  and  wooded;  no 

utilities 
Tract  4817 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location;  6V2  miles  south  of  Canton,  KY 
Landholding  Agency:  COE 
Property  Number:  319010036 
Status;  Excess 

Comment:  1.75  acres:  wooded 
Tract  1217 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co;  Lyon  KY  42030- 
Location:  On  the  north  side  of  the  Illinois 

Central  Railroad 
Landholding  Agency:  COE 
Property  Number:  319010042 
Status:  Excess 

Comment:  5.80  acres;  steep  and  wooded 
Tract  1906 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co;  Lyon  KY  42030- 
Location;  Approximately  4  miles  east  of 

Eddyville.  KY 
Landholding  Agency:  COE 
Property  Number:  319010044 
Status:  Excess 
Comment:  25.86  acres;  rolling  steep  and 

partially  wooded;  no  utilities 
Tract  1907 

Barkley  Lake.  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42038- 
Location:  On  the  waters  of  Pilfen  Creek,  4 

miles  east  of  Eddyville.  KY 
Landholding  Agency:  COE 
Property  Number;  319010045 
Status:  Excess 
Comment:  8.71  acres;  rolling  steep  and 

wooded;  no  utilities 


Tract  2001  #1 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co;  Lyon  KY  42030- 

Location;  Approximately  4V2  miles  east  of 

Eddyville,  KY 
Landholding  Agency:  COE 
Property  Number;  319010046 
Status;  Excess 
Comment:  47.42  acres:  steep  and  wooded;  no 

utilities 

Tract  2001  #2 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon  KY  42030- 

Location;  Approximately  4V2  miles  east  of 

Eddyville,  KY 
Landholding  Agency:  COE 
Property  Number:  319010047 
Status;  Excess 
Comment;  8.64  acres;  steep  and  wooded:  no 

utilities 

Tract  2005 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon  KY  42030- 

Location:  Approximately  5V2  miles  east  of 

Eddyville,  KY 
Landholding  Agency;  COE 
Property  Number:  319010048 
Status:  Excess 
Comment:  4.62  acres;  steep  and  wooded;  no 

utilities 
Tract  2307 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  7V2  miles 

southeasterly  of  Eddyville,  KY. 
Landholding  Agency:  COE 
Property  Number:  319010049 
Status:  Excess 
Comment:  11.43  acres:  steep:  rolling  and 

wooded;  no  utilities 
Tract  2403 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  7  miles  southeasterly  of  Eddyville, 

KY. 
Landholding  Agency:  COE    - 
Property  Number:  319010050 
Status:  Excess 
Comment:  1.56  acres;  steep  and  wooded;  no 

utilities 
Tract  2504 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location;  9  miles  southeasterly  of  Eddyville, 

KY. 
Landholding  Agency;  COE 
Property  Number:  319010051 
Status:  Excess 
Comment:  24.46  acres:  steep  and  wooded:  no 

utilities 
Tract  214 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  South  of  the  Illinois  Central 

Railroad,  1  mile  east  of  the  Cumberland 

River. 
Landholding  Agency:  COE 
Property  Number;  319010052 
Status;  Excess 

Comment;  5.5  acres;  wooded;  no  utilities 
Tract  215 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co;  Lyon  KY  42045- 
Location;  5  miles  southwest  of  Kuttawa 
Landholding  Agency:  COE 
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Property  Number:  319010053 

Status:  Excess 

Comment:  1.40  acres;  wooded;  no  utilities 

Tract  241 

Barkley  Lake,  Kentucky  and  Tennessee 

Grand  Rivers  Co:  LyonKY  42045- 

Location:  Old  Henson  Ferry  Road,  6  miles 

west  of  Kuttawa,  KY. 
Landholding  Agency:  COE 
Property  Number:  319010054 
Status:  Excess 
Comment:  1.26  acres;  steep  and  wooded;  no 

utilities 
Tracts  306,  311,  315  and  325 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  2.5  miles  southwest  of  Kuttawa. 

KY.  on  the  waters  of  Cypress  Creek. 
Landholding  Agency:  COE 
Property  Number:  319010055 
Status:  Excess 
Comment:  38.77  acres;  steep  and  wooded;  no 

utilities 

Tracts  2305,  2306,  and  2400-1 
Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY"  42030- 
Location:  6V2  miles  southeasterly  of 

Eddyville,  KY. 
Landholding  Agency:  COE 
Property  Number:  319010056 
Status:  Excess 
Comment:  97.66  acres;  steep  and  wooded;  no 

utilities 
Tract  500-2 

Barkley  Lake,  Kentucky  and  Tennessee 
Kuttawa  Co:  Lyon  KY  42055- 
Location:  Situated  on  the  waters  of  Poplar 

Creek,  approximately  1  mile  southwest  of 

Kuttawa,  KY. 
Landholding  Agency:  COE 
Property  Number:  319010057 
Status:  Excess 
Comment:  3.58  acres:  hillside  ridgeland  and 

wooded;  no  utilities 

Tract  5203  and  5204 

Barkley  Lake,  Kentucky  and  Tennessee 

Linton  Co:  Trigg  KY  42212- 

Location:  Village  of  Linton,  KY  state  highway 

1254. 
Landholding  Agency:  COE 
Property  Number:  319010058 
Status:  Excess 
Comment:  0.93  acres;  rolling,  partially 

wooded;  no  utilities 
Tract  5240 

Barkley  Lake,  Kentucky  and  Tennessee 
Linton  Co:  Trigg  KY  42212- 
Location:  1  mile  northwest  of  Linton,  KY. 
Landholding  Agency:  COE 
Property  Number:  319010059    • 
Status:  Excess 
Comment:  2.26  acres;  steep  and  wooded;  no 

utilities 
Tract  4628 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Lyon  KY  42212- 
Location:  4V2  miles  south  from  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number:  319011621 
Status:  Excess 
Comment:  3.71  acres;  steep  and  wooded; 

subject  to  utility  easements 

Tract  461 9-B 

Barkley  Lake,  Kentucky  and  Tennessee 


Canton  Co:  Trigg  KY  42212- 

Location:  4V2  miles  south  from  Canton.  KY 

Landholding  Agency:  COE 

Property  Number:  319011622 

Status:  Excess 

Comment:  1.73  acres;  steep  and  wooded. 

subject  to  utility  easements 
Tract  2403-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42038- 
Location:  7  miles  southeasterly  from 

Eddv-ville,  KY. 
Landholding  Agency:  COE 
Property  Number:  319011623 
Status:  Unutilized 
Comment:  0.70  acres;  wooded;  subject  to 

utility  easements 
Tract  241-B 

Barkley  Lake.  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  4204  5- 
Location:  South  of  Old  Henson  Ferry  Road. 

6  miles  west  of  Kuttawa,  KY. 
Landholding  Agency:  COE 
Property  Number:  319011624 
Status:  Excess 
Comment:  11.16  acres;  steep  and  wooded; 

subject  to  utility  easements 
Tracts  212  and  237 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  Old  Henson  Ferry  Road.  6  miles 

west  of  Kuttawa.  KY. 
Landholding  Agency:  COE 
Property  Number:  319011625 
Status:  Excess 
Comment:  2.44  acres;  steep  and  wooded; 

subject  to  utility  easements 

Tract  215-B 

Barkley  Lake.  Kentucky  and  Tennessee 

Grand  Rivers  Co:  Lyon  KY  42045- 

Location:  5  miles  southwest  of  Kuttawa 

Landholding  Agency:  COE 

Property  Number:  319011626 

Status:  Excess 

Comment:  1.00  acres;  wooded;  subjei..!  to 

utility  easements 
Tract  233 

Barkley  Lake.  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Landholding  Agency:  COE 
Property  Number:  319011627 
Status:  Excess 
Comment:  1.00  acres;  wooded,  subject  to 

utility  easements 
Tract  B — Markland  Locks  &  Dam 
Hwy  42.  3.5  miles  downstream  of  Warsaw 
Warsaw  Co:  Gallatin  KY  41095- 
Landholding  Agency:  COE 
Property  Number:  319130002 
Status:  Unutilized 
Comment:  10  acres,  most  recent  use — 

recreational,  possible  periodic  flooding 
Tract  A — Markland  Locks  &  Dam 
Hwy  42,  3.5  miles  downstream  of  Warsaw 
Warsaw  Co:  Gallatin  KY  41095- 
Landholding  Agency:  COE 
Property  .Number:  319130003 
Status:  Unutilized 
Comment:  8  acres,  most  recent  use — 

recreational,  possible  periodic  flooding 

Tract  C — Markland  Locks  &  Dam 

Hwy  42.  3.5  miles  downstream  of  Warsaw 

Warsaw  Co:  Gallatin  KY  41095- 


Landholding  Agency:  COE 
Property  .Number:  319130005 
Status:  Unutilized 
Comment:  4  acres,  most  recent  use — 

recreational,  possible  periodic  flooding 
Tract  .N-819 

Dale  Hollow  Lake  &  Dam  Project 
Illwill  Creek.  Hwy  90 
Hobart  Co;  Clinton  KY  42601- 
Landholding  .\gency:  COE 
Property  Number:  319140009 
Status:  Underutilized 
Comment:  91  acres,  most  recent  use — 

hunting,  subject  to  existmg  easements 
Portion  of  Lock  &  Dam  No   1 
Kentucky  River 

Carrolton  Co;  Carroll  KY  41008-0305 
Landholding  Agency:  COE 
Property  Number:  319320003 
Status:  Unutilized 
Comment:  approx.  3.5  acres  (sloping),  access 

monitored 
Portion  of  Loc  k  &  Dam  No.  2 
Kentucks'  River 

Lockport  Co:  Hen.")  K')'  40036-9999 
Landholding  Agency:  COE 
Property  .Number:  319320004 
Status:  Underutilized 
Comment;  approx   13  14  acres  (sloping). 

access  monitored 

Louisiana 

Wallace  Lake  Dam  and  Reser\oir 

Shreveport  Co  Caddo  LA  71 103- 

Landholding  ."Kgenc  y  COE 

Property  Number  319011009 

Status:  Unutilized 

Comment:  11  acres,  wiidhfe/iorestrv :  no 

utilities 
Bayou  Bodcau  Dam  and  Reser\oir 
Haughton  Co:  C::addo  L.^  71037-9707 
Location:  35  miles  Northeast  of  Shreveport. 

La. 
Landholding  .Agents    COE 
Property  Number   ,319011010 
Status:  I'nutilized 
Comment    203  ac  res.  wildlife/forestrv.  no 

utilities 

Maine 

Irish  Ridge  NEXRAD  Site 

Loring  AFB 

Fort  Fairfield  Co  .Aroostook.  ME  04742- 

Landholding  Agent  \  .  .^lr  Fon  e 

Property  Numb;:   189640017 

Status:  L'nutilized 

Comment:  3.491  acres  in  fee  simple 

.Minnesota 

Panel  D  ^ 

Pine  River 

Cross  Lake  Co:  Crow  Wing  MN  56442- 

Location:  3  miles  from  cilv  of  Cross  l^ke, 

between  highways  6  and  371 
Landholding  .■\gen(y  COE 
Property  .Number:  319011038 
Status:  E.xcess 

Comment    17  acres,  no  utilities 
Tract  92 
Sandy  Lake 

McGregor  Co:  Aitkins  MN  55760- 
Location:  4  miles  west  of  highway  65,  15 

miles  from  city  of  McGregor 
Landholding  .'\gency;  COE 
Property  Number:  319011040 
Status:  Excess 
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Comment:  4  acres;  no  utilities 

Tract  98 

Leech  Lake 

Benedict  Co:  Hubbard  MN  56641- 

Location:  1  mile  from  citv  of  Federal  Dam. 

.MN 
Landholding  Agency:  COK 
Property  Number:  319011041 
Status:  Excess 
Comment:  7.3  acres;  no  utilities 

Mississippi 

Parcel  7 

Grenada  Lake 

Sections  22,  23.  T24N" 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  .-Kgency:  COE 

Property  Number:  319011019 

Status:  L'nderutilized 

Comment:  100  acres;  no  utilities; 

mtermittently  used  under  lease — expires 

1994 

Parcel  8 

Grenada  Lake 

Section  20.  T24N' 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number:  319011020 

Status:  L'nderutilized 

Comment:  30  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994 

Parcel  9 

Grenada  Lake 

Section  20.  T24N,  R7E 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number:  319011021 

Status:  L'nderutilized 

Comment:  23  acres;  no  utilities; 

intermittently  used  under  lease 

1994 

Parcel  10 
Grenada  Lake 

Sections  16,  17.  18  T24N  R8E 
Grenada  Co:  Calhoun  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011022 
Status:  Underutilized 
Comment:  490  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994 

Parcel  2 

Grenada  Lake 

Section  20  and  T23N.  R5E 

Grenada  Co:  Grenada  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number:  319011023 

Status:  Underutilized 

Comment:  60  acres;  no  utilities:  most  recent 

use — wildlife  and  forestry  management 
Parcel  3 
Grenada  Lake 
Section  4,  T23N',  R5E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011024 
Status:  Underutilized 
Comment:  120  acres;  no  utilities:  most  recent 

use — wildlife  and  forestry  management; 

(13.5  acres/agriculture  lease) 
Parcel  4 
Grenada  Lake 

Sections  2  and  3.  T23N,  R5E 
Grenada  Co:  Yalobusha  MS  38901-0903 


xpires 


Landholding  Agency:  COE 

'Property  Number:  319011025 

Status:  Underutilized 

Comment:  60  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  5 
Grenada  Lake 
Section  7.  T24N.  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011026 
Status:  L'nderutilized 
Comment:  20  acres:  no  utilities;  most  recent 

use — wildlife  and  forestry  management: 

(14  acres/agriculture  lease) 
Parcel  6 
Grenada  Lake 
Section  9.  T24N.  R6E 
Grenada  Co:  Yalobusha  MS  38903-0903 
Landholding  Agency;  COE 
Property  Number:  319011027 
Status;  Underutilized 
Comment:  80  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  11 
Grenada  Lake 
Section  20,  T24N.  R8E 
Grenada  Co:  Calhoun  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011028 
Status:  Underutilized 
Comment:  30  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  12 
Grenada  Lake 
Section  25.  T24N,  R7E 
Grenada  Co:  Yalobusha  MS  38390-10903 
Landholding  Agency:  COE 
Property  Number:  319011029 
Status:  Underutilized 
Comment:  30  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  13 
Grenada  Lake 
Section  34,  T24N,  R7E 
Grenada  Co:  Yalobusha  MS  38903-0903 
Landholding  Agency:  COE 
Property  Number:  319011030 
Status:  Underutilized 
Comment:  35  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(11  acres/agriculture  lease) 
Parcel  14 
Grenada  Lake 
Section  3.  T24N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011031 
Status:  Underutilized 
Comment:  15  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  15 
Grenada  Lake 
Section  4,  T24N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011032 
Status:  Underutilized 
Comment:  40  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  16 
Grenada  Lake 
Section  9,  T23N.  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 


Landholding  Agency:  COE 

Property  Number:  319011033 

Status:  Underutilized 

Comment:  70  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  17 
Grenada  Lake 
Section  17,T23N,  R7E 
Grenada  Co:  Grenada  MS  28901-0903 
Landholding  Agency:  COE 
Property  Number:  319011034 
Status:  Underutilized 
Comment:  35  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  18 
Grenada  Lake 
Section  22.  T23N,  R7E 
Grenada  Co:  Grenada  MS  28902-0903 
Landholding  Agency:  COE 
Property  Number;  319011035 
Status:  Underutilized 
Comment:  10  acres;  no  utilities:  most  recent 

use — wildlife  and  forestry  management 
Parcel  19 
Grenada  Lake 
Section  9,  T22N.  R7E 
Grenada  Co:  Grenada  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011036 
Status:  Underutilized 
Comment:  20  acres;  no  utilities;  most  recent 

use — wildlife  emd  forestry  management 

Missouri 

Harry  S.  Tniman  Dam  &  Reservoir 

Warsaw  Co:  Benton  MO  65355- 

Location;  Triangular  shaped  parcel  southwest 

of  access  road  "B",  part  of  Bledsoe  Ferry 

Park  Tract  150 
Landholding  Agency;  COE 
Property  Number:  319030014 
Status:  Underutilized 
Comment:  1.7  acres;  p>otential  utilities 

Nebraska 

Hastings  Radar  Bomb  Scoring 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189810027 
Status:  Unutilized 
Comment:  11  acres 

Ohio 

Hannibal  Locks  and  Dam 

Ohio  River 

P.O.  Box  8 

Hannibal  Co:  Monroe  OH  43931-0008 

Location:  Adjacent  to  the  new  Martinsville 

Bridge 
Landholding  Agency:  COE 
Property  Number:  319010015 
Status:  Underutilized 
Comment:  22  acres;  river  bank 

Oklahoma 

Pine  Creek  Lake 

Section  27 

(See  County)  Co:  McCurtain  OK 

Landholding  Agency:  COE 

Property  Number:  319010923 

Status:  Unutilized 

Comment:  3  acres;  no  utilities:  subject  to 

right  of  way  for  Oklahoma  State  Highway 

3 

Pennsylvania 
Mahoning  Creek  Lake 
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New  Bethlehem  Co:  Armstrong  PA  16242- 

9603 
Location:  Route  28  north  to  Belknap,  Road  #4 
Landholding  Agency:  COE 
Property  Number:  319010018 
Status:  Excess 
Comment:  2.58  acres;  steep  and  densely 

wooded 
Tracts  610.  611,612 
Shenango  River  Lake 
Sharpsville  Co:  Mercer  PA  16150- 
Location:  1-79  North,  1-80  West,  Exit  Sharon. 

Ria  North  4  miles,  left  on  R518,  right  on 

Mercer  Avenue 
Landholding  Agency:  COE 
Property  Number:  319011001 
Status:  Excess 
Comment:  24.09  acres;  subject  to  flowage 

easement 

Tracts  C24,  L26 

Crooked  Creek  Lake 

Co:  Armstrong  PA  03051- 

Location:  Left  bank — 55  miles  downstream  of 

dam 
Landholding  Agency:  COE 
Property  Number:  319011011 
Status:  Unutilized 

Comment:  7.59  acres;  potential  for  utilities 
Portion  of  Tract  L-21A 
Crooked  Creek  Lake,  LR  03051 
Ford  City  Co:  Armstrong  PA  16226- 
Landholding  Agency:  COE 
Property  Number:  319430012 
Status:  Unutilized 
Comment:  Approximately  1.72  acres  of 

undeveloped  land,  subject  to  gas  rights 

Tennessee 

Tract  6827 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  2V2  miles  west  of  Dover,  TN 
Landholding  Agency:  COE 
Property  Number:  319G10927 
Status:  Excess 

Comment:  .57  acres;  subject  to  existing 
easements 

Tracts  6002-2  and  6010 

Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 

Location:  3V2  miles  south  of  village  of 

TabaccofXDrt 
Landholding  Agency:  COE 
Property  Number:  319010928 
Status:  Excess 
Comment:  100.86  acres;  subject  to  existing 

easements 
Tract  11516 
Barkley  Lake 

Ashland  City  Co:  Dickson  TN  37015- 
Location:  V2  mile  downstream  from 

Cheatham  Dam 
Landholding  Agency:  COE 
Property  Number:  319010929 
Status:  Excess 
Comment:  26.25  acres;  subject  to  existing 

easements 

Tract  2319 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  West  of  Buckeye  Bottom  Road 
Landholding  Agency:  COE 
Property  Number:  319010930 
Status:  Excess 

Comment:  14.48  acres;  subject  to  existing 
easements 


Tract  2227 

J.  Percy  Priest  Dam  and  Reservoir 

Murfreesboro  Co:  Rutherford  TN  37130- 

Location:  Old  Jefferson  Pike 

Landholding  Agency:  COE 

Property  Number:  319010931 

Status:  Excess 

Comment:  2.27  acres;  subject  to  existing 

easements 
Tract  2107 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  Across  Fall  Creek  near  Fall  Creek 

camping  area 
Landholding  Agency:  COE 
Property  Number:  319010932 
Status:  Excess 
Comment:  14.85  acres;  subject  to  existing 

easements 

Tracts  2601,  2602,  2603,  2604 

Cordell  Hull  Lake  and  Dam  Project 

Doe  Row  Creek 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  TN  Highway  56 

Landholding  Agency:  COE 

Property  Number:  319010933 

Status:  Unutilized 

Comment:  11  acres;  subject  to  existing 

easements 
Tract  1911 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  East  of  Lamar  Road 
Landholding  Agency:  COE 
Property  Number:  319010934 
Status:  Excess 
Comment:  15.31  acres;  subject  to  existing 

easements 

Tract  2321 

J.  Percy  F*riest  Dam  and  Reservoir 

Murfreesboro  Co:  Rutherford  TN  37130- 

Location:  South  of  Old  Jefferson  Pike 

Landholding  Agency:  COE 

Property  Number:  319010935 

Status:  Excess 

Comment:  12  acres;  subject  to  existing 

easements 
Tract  7206 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  2V2  miles  SE  of  Dover,  TN 
Landholding  Agency:  COE 
Property  Number:  319010936 
Status:  Excess 
Comment:  10.15  acres;  subject  to  existing 

easements 
Tracts  8813,  8814 
Barkley  Lake 

Cumberland  Co:  Stewart  TN  37050- 
Location:  IV2  miles  East  of  Cumberland  City 
Landholding  Agency:  COE 
Property  Number:  319010937 
Status:  Excess 
Comment:  96  acres;  subject  to  existing 

easements 
Tract  8911 
Barkley  Lake 
Cumberland  City  Co:  Montgomery  TN 

37050- 
Location:  4  miles  east  of  Cumberland  City 
Landholding  Agency:  COE 
Property  Number:  319010938 
Status:  Excess 
Comment:  1.1  acres;  subject  to  existing 

easements 


Tract  11503 

Barkley  Lake 

Ashland  City  Co:  Cheatham  TN  37015- 

Location;  2  miles  downstream  from 

Cheatham  Dam 
Landholding  .■\gency:  COE 
Property  Number:  319010939 
Status:  Excess 
Comment;  1.1  acres,  subject  to  existmg 

easements 
Tracts  11523.  11524 
Barkley  Lake 

Ashland  City  Co;  Cheatham  TN  37015- 
Location:  2V2  miles  downstream  from 

Cheatham  Dam 
Landholding  Agency;  COE 
Property  Number:  319010940 
Status:  Excess 
Comment:  19  5  acres:  subject  to  existing 

easements 
Tract  6410 
Barkley  Lake 

Bumpus  Mills  Co:  Stewart  TN  37028- 
Location:  4^2  miles  SW  of  Bumpus  Mills 
Landholding  Agency:  COE 
Property  Number:  319010941 
Status:  Excess 
Comment:  17  acres:  subject  to  existing 

easements 
Tract  9707 
Barkley  Lake 

Palmyer  Co:  Montgomery  TN  37142- 
Location:  3  miles  NE  of  Palmyer.  TN 

Highway  149 
Landholding  Agency:  COE 
Property  Number:  319010943 
Status:  Excess 
Comment:  6.6  acres;  subject  to  existing 

easements 
Tract  6949 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  IV2  miles  SE  of  Dover.  TN 
Landholding  Agency:  COE 
Prof)erty  Number:  319010944 
Status:  Excess 
Comment:  29.67  acres;  subject  to  existing 

easements 
Tracts  6005  and  6017 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  3  miles  south  of  Village  of 

Tobaccoport. 
Landholding  Agency:  COE 
Property  Number:  319011173 
Status:  Excess 
Comment:  5  acres;  subject  to  existing 

easements 

Tracts  K-1191.  K-1135 

Old  Hickory-  Lock  and  Dam 

Hartsville  Co:  Trousdale  TN  37074- 

Landholding  Agency:  COE 

Property  Number;  319130007 

Status:  Underutilized 

Comment:  92  acres  (38  acres  in  floodway), 

most  recent  use — recreation 
Tract  A-102 

Dale  Hollow  Lake  &  Dam  Project 
Canoe  Ridge.  State  Hwy  52 
Celina  Co:  Clay  TN  38551- 
Landholding  Agency:  COE 
Property  Number:  319140006 
Status:  Underutilized 
Comment:  351  acres,  most  recent  use — 

hunting,  subject  to  existing  easements 
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Tract  A-l 20 

Dale  Hollow  Lake  &  Dam  Project 

Swann  Ridge,  State  Hwy  No.  53 

Celina  Co:  Clay  TN  38551- 

Landholding  Agency;  COE 

Property  Number;  319140007 

Status:  Underutilized 

Comment:  883  acres,  most  recent  use — 

hunting,  subject  to  existing  easements 
Tracts  A-20,  A-21 
Dale  Hollow  Lake  &  Dam  Project 
Red  Oak  Ridge,  State  Hwy  No.  53 
Celina  Co:  Clay  TN  38551- 
Landhoiding  Agency:  COE 
Property  Number:  319140008 
Status:  Underutilized 
Comment:  821  acres,  most  recent  use — 

recreation,  subject  to  existing  easements 
Tract  D-185 

Dale  Hollow  Lake  &  Dam  Project 
Ashbum  Creek,  Hwy  No.  53 
Livingston  Co:  Clay  TN  38570- 
Landholding  Agency:  COE 
Property  Number:  319140010 
Status:  Underutilized 
Comment;  883  acres,  most  recent  use — 

hunting,  subject  to  existing  easements 

Washington 

Spwkane  Satellite  Tracking  »1 
Fairchild  AFB 
Portion  of  Site 
Spokane  WA  99224- 
Landholding  Agency:  Air  Force 
Property  Number:  189810028 
Status:  Unutilized 

Comment:  1.14  acres  w/water  well  pump 
house 

Suitable/Unavailable  Properties 

Buildings  (by  State) 
Alaska 

Bldgs.  OOIA&B 

Spruce  Cape  Loran  Station 

Kodiak  Co;  Kodiak  Is.  Bor.  AK  99615- 

Landholding  Agency:  DOT 

Property  Number:  879720001 

Status:  Excess 

Comment:  12492  sq.  ft.  steel  frame,  most 
recent  use — barracks  and  shops,  needs 
extensive  repairs,  in  Tsunami  evacuation 
area 

California 

Sante  Fe  Flood  Control  Basin 

Irwindale  Co:  Los  Angeles  CA  91706- 

Landholding  Agency:  COE 

Property  Number:  319011298 

Status:  Unutilized 

Comment:  1400  sq.  ft.;  1  story  stucco:  needs 

rehab;  termite  damage;  secured  area  with 

alternate  access 

Colorado 

Bldg.  8026 

U.S.  Air  Force  Academy 

Colorado  Springs  Co:  El  Paso  CO  80814-2400 

Landholding  Agency;  Air  Force 

Property  Number:  189730009 

Status:  Underutilized 

Comment:  heat  plant,  4-story 

Bldg.  9023 

U.S.  Air  Force  Academy 

Colorado  Springs  Co:  EJ  Paso  CO  80814-2400 

Landholding  Agency;  Air  Force 

Property  Number:  189730010 


Status:  Underutilized 
Comment:  4112  sq.  ft.,  most  recent  use — 
preschool 

Bldg.  9027 

U.S.  Air  Force  Academy 

Colorado  Springs.  Co:  El  Pasdo  CO  80814- 

2400 
Landholding  Agency;  Air  Force 
Property  Number:  189730011 
Status;  Unutilized 
Comment:  4,112  sq.  ft.;  most  recent  use — 

child  care  center 

Florida 

Facility  No.  0001 

Cocoa  Beach  Conun.  Annex  No.  2 

Cocoa  Beach  Co:  Brevard  FL  32931- 

Landholding  Agency:  Air  Force 

Property  Number:  189610010 

Status:  Unutilized 

Comment:  telephone  switchgear  bldg..  474 

sq.  ft.;  possible  asbestos 
Facility  No.  00901 
Cocoa  Beach  Comm.  Annex  No.  1 
Cocoa  Beach  Co:  Brevard  FL  32931- 
Landholding  Agency:  Air  Force 
Property  Number:  189610011 
Status;  Unutilized 
Comment:  1.100  sq.  ft.,  telephone  switch 

bldg..  possible  asbestos 
Bldg.  CN7 
Ortona  Lock  Reservation.  Okeechobee 

Waterway 
Ortona  Co:  Glades  FL  33471- 
Location:  Located  off  Highway  78 

approximately  7  miles  west  of  intersection 

with  Highway  27. 
Landholding  Agency:  COE 
Property  Number:  319010012 
Status:  Unutilized 
Comment:  1.468  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence;  secured  with 

alternate  access 

Bldg.  CN8 

Ortona  Lock  Reservation.  Okeechobee 

Waterway 
Ortona  Co.;  Glades  FL  33471- 
Location:  Located  off  Highway  78 

approximately  7  miles  west  of  intersection 

with  Highway  27. 
Landholding  Agency:  COE 
Property  Number:  319010013 
Status:  Unutilized 
Comment:  1.468  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence;  secured  with 

alternate  access 

Idaho 

Bldg.  CFA-613 

Central  Facilities  Area 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  8341,5- 

Landholding  Agency:  Energy 

Property  Number:  419630001 

Status;  Unutilized 

Comment:  1.219  sq.  ft.;  most  recent  use — 
sleeping  quarters,  presence  of  asbestos,  off- 
site  use  only 

Illinois 

Bldg.  7 

Ohio  River  Locks  &  Dam  No.  53 

Grand  Chain  Co;  Pulaski  IL  62941-9801 

Location:  Ohio  River  Locks  &  Dam  No.  53  at 

Grand  Chain 
Landholding  Agency:  COE 


Property  Number:  319010001 

Status;  Unutilized 

Comment:  900  sq.  ft.;  1  floor  wood  frame; 

most  recent  use — residence 
Bldg.  6 

Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co;  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  319010002 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence 

Bldg.  5 

Ohio  River  Locks  &  Dam  No.  53 

Grand  Chain  Ca  Pulaski  IL  62941-9801 

Location:  Ohio  River  Locks  and  Dam  No.  53 

.    at  Grand  Chain 

Landholding  Agency:  COE 

Property  Number:  9319010003 

Status:  Unutilized 

Comment:  900  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence 
Bldg.  4 

Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co;  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number;  319010004 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence 
Bldg.  3 

Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  319010005 
Status:  Unutilized 

Comment;  900  sq.  ft.;  one  floor  wood  frame 
Bldg.  2 

Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co;  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  319010006 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence 
Bldg.  1 

Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co;  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  &  Dam  No.  53  at 

Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  319010007 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence 

Iowa 

Bldg.  00627 

Sioux  Gateway  Airport 

Sioux  City  Co:  Woodbury  lA  51110- 

Landholding  Agency:  Air  Force 

Property  Number;  189310001 

Status;  Unutilized 

Comment:  1932  sq.  ft..  1-story  concrete  block 
bldg..  most  recent  use — storage,  pigeon 
infested,  contamination  investigation  in 
progress 
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Bldg.  00669 
Sioux  Gateway  Airport 
Sioux  City  Co:  Woodbury  lA  51110- 
Landholding  Agency:  Air  Force 
Property  Number:  189310002 
Status:  Unutilized 

Comment:  1113  sq.  ft,.  1-story  concrete  block 
bldg.,  contamination  clean-up  in  process 

Kansas 

Bldg.  2703.  Forbes  Field 
Co:  Topeka  KS 

Landholding  Agency:  Air  Force 
Property  Number:  189720042 
Status:  Unutilized 

Comment:  192.000  sq.  ft.  warehouse,  needs 
major  repairs 

Maine 

Mount  Desert  Rock  Light 

U.S.  Coast  Guard 

Southwest  Harbor  Co:  Hancock  ME  04679- 

Landholding  Agency:  DOT 

Property  Number:  879240023 

Status:  Unutilized 

Comment:  1600  sq.  ft.,  2-story  wood  frame 

dwelling,  needs  rehab,  limited  utilities. 

limited  access,  property  is  subject  to  severe 

storms 
Little  River  Light 
U.S.  Coast  Guard 
Cutler  Co:  Washington  ME 
Landholding  Agency:  DOT 
Property  Number:  879240026 
Status:  Unutilized 
Comment:  1100  sq.  ft..  2-story  wood  frame 

dwelling,  well  is  contaminated,  limited 

utilities 

Burnt  Island  Light 
U.S.  Coast  Guard 

Southport  Co:  Lincoln  ME  04576- 
Landholding  Agencv:  DOT 
Property  Number:  879240027 
Status:  Unutilized 

Comment:  750  sq.  ft.,  2-story  wood  frame 
dwelling 

Massachusetts 

Keepers  Dwelling 
Cape  Ann  Light,  Thachers  Island 
U.S.  Coast  Guard 
Rockport  Co:  Essex  MA  01966- 
Landholding  Agency:  DOT 
Property  Number:  879240024 
Status:  Unutilized 

Comment:  1000  sq.  ft.,  2-story  brick  dwelling, 
large  wave  action  with  severe  ocean  storms 

Assistant  Keepers  Dwelling 

Cape  Ann  Light,  Thachers  Island 

U.S.  Coast  Guard 

Rockport  Co:  Essex  MA  01966- 

Landholding  Agency:  DOT 

Property  Number:  879240025 

Status:  Unutilized 

Comment:  1100  sq.  ft.,  2-story  wood  frame 

dwelling,  large  wave  action  with  severe 

ocean  storms 

Michigan 

Bldg.  50 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010790 
Status:  Excess 

Comment:  6171  sq.  ft.:  1  story:  concrete 
block:  potential  utilities:  possible  asbestos: 


most  recent  use — Fire  Department  vehicle 

parking  building 
Bldg.  14 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  A\t  Force 
Property  Number:  189010833 
Status:  Excess 
Comment:  6751  sq.  ft,;  1  floor  concrete  block. 

possible  asbestos;  most  recent  use — 

gymnasium 
Bldg.  16 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  .\gencv:  .^ir  Force 
Property  Number:  189010834 
Status:  Excess 
Comment:  3000  sq.  ft.:  1  floor  concrete  block; 

most  recent  use — commissarv  faciiitv 
Bldg.  15 

Calumet  .Mr  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010864 
Status:  Excess 
Comment:  538  sq.  ft..  1  floor:  concrete/wood 

structure:  potential  utilities:  most  recent 

use — g\'mnasium  facility 

Montana 

Bldg.  00007 

Havre  ,'\ir  Force  Station 

Co:  Hill  MT  59501- 

Landholding  Agencv:  .Air  Force 

Property  Number:  189330066 

Status:  Unutilized 

Comment:  992  sq.  ft..  1-story  metal,  most 

recent  use — auto/hobby  shop 
Bldg.  00008 

Havre  Air  Force  Station 
Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number;  189330067 
Status:  Unutilized 
Comment:  2640  sq.  ft..  1-story  metal,  most 

recent  use — vehicle  parking 

Bldg.  00016 

Havre  Air  Force  Station 

Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  .Number:  189330068 

Status:  Unutilized 

Comment:  3604  sq.  ft..  1-story  cinder  block, 

most  recent  use — storage 
Bldg.  00023 

Havre  Air  Force  Station 
Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  189330069 
Status:  Unutilized 
Comment:  3315  sq.  ft..  1-story  wood,  most 

recent  use — fire  station 
Bldg.  00024 

Havre  Air  Force  Station 
Co;  Hill  MT  59501- 
Landholding  Agency;  Air  Force 
Property  Number:  189330070 
Status:  Unutilized 
Comment:  5016  sq,  ft..  1-story  brick,  most 

recent  use — dormitory 

Bldg.  00027 

Havre  .■\ir  Force  Station 

Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number:  189330071 


Status:  Unutilized 

Comment;  14280  sq  ft.,  1 -story  cinder  block 

most  recent  use — recreation  center  and 

com»missary  store 

Bldg  00029 

Havre  .\ir  Force  Station 

Co:  Hill  MT  59501- 

Landholding  .Agencv.  .Air  Force 

Property  Number   189330072 

Status;  Unutilized 

Comiment:  63  sq   ft.,  i -stor\  metal 

Bldg,  00031 

Havre  Air  Force  Station 

Co;  H:ll  MT  59501- 

Landholding  .Agencv  .Air  Force 

Property  Number   l'8933(X)r3 

Status;  Unutilized 

Comment;  3130  sq   ft,,  l-<-!or\  t.ir.der  block, 
most  recent  use — maintenance  shop  and 
admin 

Bldg.  00032 

Havre  .Air  Fc)rc;e  Station 

Co;  H:li  MT  59501- 

Landholding  .Agencv   .Air  Force 

Property  .Number;  189330074 

Status:  Unutilized 

Comment:  64  sq,  ft,,  metal   most  recent  use- 
storage 

Bldg,  0003  5 

Ha\  rf  .Air  Furce  Station 

Co;  Hill  MT  59501- 

Landholdmg  .Agcnc  \    .A:,-  Force 

Property  Number;  189330075 

Status:  Unutilized 

Comment;  2252  sq.  ft.,  4-stGr\  mt-!al.  most 
recent  use — storage 

Bldg,  00039 

Havre  .Air  Force  Station 

Co;  Hill  MT  59501- 

Landholdmg  .Agency  .Air  Force 

Property  Number   189330075 

Status:  Unutilized 

Comment;  21824  sq  ft.,  l-sto,"")  masonry, 
most  recent  use — storage 

Bldg.  00040 

Havre  .Air  Force  Station 

Co;  Hill  MT  59501- 

Landholding  .Agency;  ,Air  Force 

Property  Number   189330077 

Status:  Unutilized 

Comment:  874  sq.  ft,,  l-stor\  masonry,  most 
recent  use — storage 

Bldg   00041 

Havre  .Air  Force  Station 

Co;  Hill  MT  59501- 

Landholding  .Agenc\  ,  .Air  Force 

Property  Number   189330078 

Status;  L'nutilized 

Comment;  108  sq   ft.,  l-stor\  mason."^' 

Bldg  0004  2 

Havre  .Air  Force  Station 

Co;  Hill  MT  59501- 

Landholding  .Agency,  .Air  Force 

Property  .Number;  189330079 

Status;  Unutilized 

Comment;  760  sq,  ft,.  l-stor\  masonry .  most 

recent  use — wa.'ehouse 
Bldg  00044 

Havre  .Air  Force  Statien  Co;  Hill  MT  59501- 
Landholding  .Agency,  .Air  Force 
Property  Number;  189330080 
Status;  Unutil'zed 
Comment;  32'i8  sq   ft  ,  l-sto.»-y  metal,  most 

recent  use — wood  hobbv  shoD 
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Malstrom  Communications  Annex 

(Transmitter).  39  78th  St.,  N. 
Malstrom  AFB  Co:  Cascade  Mt  59405- 
Landholding  Agency:  Air  Force 
Property  Number:  189510023 
Status:  Excess 
Comment:  1966  sq.  ft.,  1  story  masonrv  block 

bldg.  on  22  acres,  limited  utilities,  roof 

needs  replacement 
GSA  Number:  7-D-MT^240 

Nebraska 

Bldg.  64 

Offutt  AFB 

Silver  Creek  Co:  Nance  NE  6811 3- 

Landholding  Agency:  Air  Force 

Property  Number:  189720040 

Status:  Unutilized 

Comment:  4000  sq.  ft.,  most  recent  use — 

admin.,  needs  major  rehab,  possible 

asbestos/lead  base  paint 

New  Hampshire 

Bldg.  127 

New  Boston  Air  Force  Station 

Amherst  Co:  Hillsborough  NH  0.3031-1514 

Landholding  Agency:  Air  Force 

Property  Number:  189320057 

Status:  Excess 

Comment:  698  sq.  ft.,  1-story,  concrete  and 
metal  frame,  possible  asbestos,  access 
restrictions,  most  recent  use — storage 

Ohio 

Bldg.  Berlin  Lake 

7400  Bedell  Road 

Berlin  Center  Co:  Mahoning  OH  44401-9797 

Landholding  Agency:  COE 

Property  Number:  319640001 

Status:  Unutilized 

Comment:  1420  sq.  ft..  2-story  brick  w/garage 
and  basement,  most  recent  use — 
residential,  secured  w/alternate  access 

Pennsylvania 

Tract  302B 

Grays  Landing  Lock  &  Dam  Project 

Old  Glassworks  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  319430017 

Status:  Unutilized 

Comment:  502  sq.  ft..  2-story,  needs  repair, 
most  recent  use — beauty  shop/residence,  if 
used  for  habitation  must  be  flood  proofed 
or  removed  off-site 

Tract  353 

Grays  Landing  Lock  *  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  319430019 

Status:  Unutilized 

Comment:  812  sq.  ft..  2-story,  log  structure, 
needs  repair,  most  recent  use — residential, 
if  used  for  habitation  must  be  flood  proofed 
or  removed  off-site 

Tract  402 

Grays  Landing  Lock  &  Dam  Project 

Greensboio  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  319430020 

Status:  Unutilized 

Comment:  728  sq.  ft.,  2-story,  needs  repairs, 
most  recent  use — residential/parsonage,  if 
used  for  habitation  must  be  flood  proofed 
or  removed  off-site 

Tract  403A 

Grays  Landing  Lock  &  Dam  Project 


Greensboro  Co:  Greene  PA  15338- 
Landholding  Agency:  COE 

Property  Number:  319430021 

Status:  Unutilized 

Comment:  620  sq.  ft..  2-story,  needs  repair, 
most  recent  use — residential,  if  used  for 
habitation  must  be  flood  proofed  or 
removed  off-site 

Tract  403B 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co;  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  319430022 

Status:  Unutilized 

Comment:  1600  sq,  ft,.  2-story,  brick 
structure,  needs  repair,  most  recent  use — 
residential,  if  used  for  habitation  must  be 
flood  proofed  or  removed  off-site 

Tract  403C 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  319430023 

Status:  Unutilized 

Comment:  672  sq.  ft.,  2-story  carriage  house/ 
stable  barn  type  structure,  needs  repair, 
most  recent  use — storage/garage,  if  used  for 
habitation  must  be  flood  proofed  or 
removed  off-site 

Tract  434 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  .Number:  319430024 

Status:  Unutilized 

Comment:  1059  sq.  ft..  2-story,  wood  frame, 
2  apt.  units,  historic  property,  if  used  for 
habitation  must  be  flood  proofed  or 
removed  off-site 

Tract  No.  224 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Green  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  319440001 

Status:  Unutilized 

Comment:  1040  sq,  ft.,  2  story  bldg.,  needs 
repair,  historic  struct.,  flowage  easement,  if 
habitation  is  desired  property  will  be 
required  to  be  flood  proofed  or  removed  off 
site 

Govt,  Dwelling 

Youghiogheny  River  Lake 

Confluence  Co:  Fayette  PA  15424-9103 

Landholding  Agency:  COE 

Property  Number:  319640002 

Status:  Unutilized 

Comment:  1421  sq.  ft.,  2-story  brick  w/ 

basement,  most  recent  use — residential 
Texas 

Brownsville  Urban  System  (Grantee) 

700  South  Iowa  Avenue 

Browsville  Co:  Cameron  TX  78520- 

Landholding  Agency:  DOT 

Property  Number:  879010003 

Status:  Unutilized 

Comment:  3500  sq.,  ft.  1  story  concrete  block 
(2nd  floor  of  Admin.  Bldg.),  on  10750  sq, 
ft.  land,  contains  underground  diesel  fuel 
tanks 

Virginia 

Housing 

Rt.  637 — Gwynnville  Road 

Gvvynn  Island  Co:  .Mathews  VA  23066- 

Landholding  Agency:  DOT 


Property  Number:  879120082 

Status:  Unutilized 

Comment:  929  sq,  ft,,  one  story  residence 

GSA  Number:  4-U-DE^61 
Wisconsin 

Former  Lockmaster's  Dwelling 
DePere  Lock 
100  James  Street 

De  Pere  Co:  Brown  VVI  54115- 

Landholding  Agency:  COE 

Property  Number:  319011526 

Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab;  secured  area 

with  alternate  access 

Land  (by  State) 

California 

Excess  Land  at  Eureka  Housing 
Eureka  Co:  Humboldt  CA  95501- 
Landholding  Agency:  DOT 
Property  Number:  879540001 
Status:  Unutilized 

Comment;  .5  acres,  encroachment  by 
adjoining  land  owners,  easement 

Florida 

Woodland  Tract 

Elgin  AFB.  AF  Enlisted  Widows'  Home 

Ft.  Walton  Beach  Co:  Okaloosa  FL  32542- 

5000 
Landholding  Agency;  Air  Force 
Property  Number;  189540020 
Status;  Unutilized 
Comment;  3.43  acres,  easement 
Georgia 

Land-St.  Simons  Boathouse 
St.  Simons  Island  Co:  Glynn  GA  31522-0577 
Landholding  Agency;  DOT 
Property  Number;  879540003 
Status:  Unutilized 

Comment:  .08  acres,  most  recent  use — pier 
and  dockage  for  Coast  Guard  boats 

Illinois 

Lake  Shelbyville 

Shelbyville  Co;  Shelby  &  Moultr  IL  62565- 

9804 
Landholding  Agency:  COE 
Property  Number:  319240004 
Status:  Unutilized 
Comment;  5  parcels  of  land  equalling  0.70 

acres,  improved  w/4  small  equipment 

storage  bldgs.,  and  a  small  access  road, 

easement  restrictions 

Kentucky 

Carr  Fork  Lake 

5  miles  SE  of  Hindman,  Ky.,  Hwy,  60 

Hindman  Co;  Knott  KY 

Landholding  Agency:  COE 

Property  Number:  319240003 

Status;  Unutilized 

Comment;  2.81  acres,  most  recent  use — 

drainage  area  for  bank  stabilization  for 

adjacent  cemetery 

Nebraska 

Land/Offutt  Comm.  Annex  No.  4 
Silver  Creek  Co;  Nance  NE  68663- 
Landholding  Agency:  Air  Force 
Property  Number;  189720041 
Status:  Unutilized 

Comment:  354  acres,  most  recent  use — radio 
transmitter  site,  wetlands,  isolated  area 
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North  Dakota 

Lot  3/0.16  acre 

Snake  Creek  Cabin  Site/Tract  C272A  Co: 

Mclean  ND 
Landholding  Agency:  COE 
Property  Number:  319720003 
Status:  Unutilized 
Comment:  0.16  of  an  acre,  most  recent  use — 

private  recreation  (cottage  site),  floodplain 

Oklahoma 

Land 

Lake  Texoma 
Co:  Bryan  OK 
Landholding  Agency:  COE 
Property  Number  319820002 
Status:  Excess 

Comment:  8.262  acres,  most  recent  use — 
undeveloped  recreation 

Pennsylvania 

East  Branch  Clarion  River  Lake 

Wilcox  Co:  Elk  PA 

Location:  Free  camping  area  on  the  right 

bank  off  entrance  roadway 
Landholding  Agency:  COE 
Property  Number:  319011012 
Status:  Underutilized 
Comment:  1  acre;  most  recent  use — free 

campground 

Dashields  Locks  and  Dam 
(Glenwillard.  PA) 

Crescent  Twp.  Co:  Allegheny  PA  15046-0475 
Landholding  Agency:  COE 
Property  Number:  319210009 
Status:  Unutilized 

Comment:  0.58  acres,  most  recent  use — 
baseball  field 

Texas 

Parcel  #222 

Lake  Texoma 

Co:  Grayson  TX 

Location:  C.  Meyerheim  survey  A-829  J. 

Hamilton  survey  A-529 
Landholding  Agency:  COE 
Property  Number:  319010421 
Status:  Excess 
Comment:  52.80  acres:  most  recent  use — 

recreation 

Suitable/To  Be  Excessed 

Buildings  (by  State) 

Massachusetts 

Cuttyhunk  Boathouse 

South  Shore  of  Cuttyhunk  Pond 

Gosnold  Co:  Dukes  MA  02713- 

Landholding  Agency:  DOT 

Property  Number:  879310001 

Status:  Unutilized 

Comment:  2700  sq.  ft.,  wood  frame,  one 

story,  needs  rehab,  limited  utilities,  off-site 

use  only 
Nauset  Beach  Light 
Nauset  Beach  Co:  Barnstable  MA 
Landholding  Agency:  DOT 
Property  Number:  879420001 
Status:  Unutilized 
Comment:  48  foot  tower,  cylindrical  cast 

iron,  most  recent  use — aid  to  navigation 
Plymouth  Light 
Co:  Plymouth  MA 
Landholding  Agency:  DOT 
Property  Number:  879420003 
Status:  Unutilized 


Comment:  250  sq.  ft.  tower,  and  2096  sq.  ft. 

dwelling,  wood  frame,  most  recent  use — 

aid  to  navigation/housing 
Light  Tower,  Highland  Light 
Near  Rt.  6,  9  miles  south  of  Race  Point 
North  Truro  Co:  Barnstable  MA  02652- 
Landholding  Agency:  DOT 
Property  Number:  879430005 
Status:  Excess 
Comment:  66  ft.  tower.  14'9"  diameter,  brick 

structure,  scheduled  to  be  vacated  9/94 

Keepers  Dwelling 

Highland  Light 

Near  Rt.  6,  9  miles  south  of  Race  Point 

North  Truro  Co:  Barnstable  MA  02652- 

Landholding  Agency:  DOT 

Property  Number:  879430006 

Status:  Excess 

Comment:  1160  sq.  ft.,  2-story  wood  frame, 

attached  to  light  tower,  scheduled  to  be 

vacated  9/94 
Duplex  Housing  Unit 
Highland  Light 

Neal  Rt.  6,  9  mile  south  of  Race  Point 
North  Truro  Co:  Barnstable  MA  02652- 
Landholding  Agency:  DOT 
Property  Number:  879430007 
Status:  Excess 
Comment:  2  living  units,  930  sq.  ft.  each.  1- 

story  each,  located  on  eroding  ocean  bluff. 

scheduled  to  be  vacated  9/94 

Nahant  Towers 
Nahant  Co:  Essex  MA 
Landholding  Agency:  DOT 
Property  Number:  879530001 
Status:  Unutilized 

Comment:  196  sq.  ft.,  8-story  observation 
tower 

New  York 

Bldg.  1 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number:  189530048 

Status:  Excess 

Comment:  4955  sq.  ft.,  2  story  concrete  block. 

needs  rehab,  most  recent  use — 

administration 
Bldg.  2 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  189530049 
Status:  Excess 
Comment:  1476  sq.  ft.,  1  story  concrete  block. 

needs  rehab,  most  recent  use — repair  shop 
Bldg.  6 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  189530050 
Status:  Excess 
Comment:  2466  sq.  ft.,  1  story  concrete  block. 

needs  rehab,  most  recent  use — repair  shop 
Bldg.  11 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  189530051 
Status:  Excess 
Comment:  1750  sq.  ft.,  1  story  wood  frame. 

needs  rehab,  most  recent  use — storage 
Bldg.  8 
Hancock  Field 


Syracuse  Co:  Onandaga  NT  13211- 

Landholding  Agency:  Air  Force 

Property  Number:  189530052 

Status:  Excess 

Comment:  1812  sq  ft.,  1  story  concrete  block, 

needs  rehab,  most  recent  use — repair  shop 

communications 
Bldg.  14 
Hancock  Field 

SyTacuse  Co:  Onandaga  NT  13211- 
L,andholding  Agency:  Air  Force 
Property  Number:  189530053 
Status:  Excess 
Comment:  156  sq   ft.,  1  story  wood  frame. 

most  recent  use — vehicle  fuel  station 
Bldg.  30 
Hancock  Field 

Syracuse  Co:  Onandaga  NT  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  189530054 
Status:  Excess 
Comment:  3649  sq.  ft..  1  story,  needs  rehab. 

most  recent  use — assembly  hall 
Bldg.  31 
Hancock  Field 

Syracuse  Co:  Onandaga  NT  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  189530055 
Status:  Excess 
Comment:  8252  sq.  ft.,  1  story  concrete  block. 

most  recent  use — storage 
Bldg.  32 
Hancock  Field 

S>Tacuse  Co:  Onandaga  NT  13211- 
Landholding  Agency;  Air  Force 
Property  Number:  189530056 
Status:  Excess 
Comment:  1627  sq   ft..  1  story  concrete  block. 

most  recent  use — storage 

Land  (by  State) 

Georgia 

Lake  Sidney  Lanier 

Co;  Forsyth  GA  30130- 

Location:  Located  on  Two  Mile  Creek  ad|  to 

State  Route  369 
Landholding  Agency;  COE 
Property  Number;  319440010 
Status:  Unutilized 
Comment:  0.25  acres,  endangered  plant 

species 

Lake  Sidney  Lanier — 3  parcels 

Gainesville  Co:  Hall  GA  30503- 

Location:  Between  Gainesville  H.S.  and  State 

Route  53  By-Pass 
Landholding  Agency;  COE 
Property  Number:  319440011 
Status:  Unutilized 
Comment:  3  parcels  totalling  5.16  acres,  most 

recent  use — buffer  zone,  endangered  plant 

species 

Indiana 

Brookville  Lake — Land 

Liberty  Co:  Union  IN  47353- 

Landholding  Agency;  COE 

Property  Number;  319440009 

Status:  Unutilized 

Comment:  6.91  acres,  limited  utilities 

Kansas 

Parcel  #1 

Fall  River  Lake 

Section  26 

Co;  Greenwood  KS 

Landholding  Agency:  COE 
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Property  Number:  319010065 

Status:  Unutilized 

Comment:  126.69  acres:  most  recent  use — 

recreation  and  leased  cottage  sites 
Parcel  No.  2.  El  Dorado  Lake 
Approx.  1  mi  east  of  the  town  of  El  Dorado 
Co:  Butler  KS 
Landholding  Agency:  COE 
Property  Number:  319210005 
Status:  Unutilized 
Comment:  11  acres,  part  of  a  relocated 

railroad  bed.  rural  area 

.Massachusetts 

Buffumville  Dam 

Flood  Control  Pro|ect 

Gale  Road 

Carlton  Co:  Worcester  \\A  01540-0155 

Location:  Portion  of  tracts  B-200,  B-248,  B- 

251,  &-204.  B-247.  B-200  and  B-256 
Landholding  .^gencv:  COE 
Property  Number:  319010016 
Status:  E.xcess 
Comment:  1.45  acres 

Minnesota 

Tract  93 

Lac  Qui  Parle  Flood  Control  Project 
County  Rd.  13 

Watson  Co:  Lac  Qui  Parle  M.N  56295- 
Landholding  Agency:  COE 
Property  Number:  319340006 
Status:  Unutilized 

Comment:  approximately  2.9  acres,  fallow- 
land 

Tract  »34 

Lac  Qui  Parle  Flood  Control  Project 

-Marsh  Lake 

Watson  Co:  Lac  Qui  Parle  MN  56295- 

Landholding  .Agency:  COE 

Property  Number  319340007 

Status:  Unutilized 

Comment:  approx.  8  acres,  fallow  land 

New  York 

14.90  .■\cres 

Hancock  Field 

Syracuse  Co:  Onandaga  .NY  13211- 

Landholding  .Agency:  Air  Force 

Property  .Number:  189530057 

Status:  Excess 

Comment:  Fenced  in  compound,  most  recent 

use — Air  Natl.  Guard  Communication  & 

Electronics  Group 

Tennessee 

Tract  D-156 

Cheatham  Lock  and  Dam 
Ashland  Co:  Cheatham  TN  37015- 
Location:  Right  downstream  bank  of 

Sycamore  Creek 
Landholding  Agency:  COE 
Property  .Number:  319010942 
Status:  Excess 
Comment:  8.93  acres;  subject  to  existing 

easements 

Texas 

Corpus  Christi  Ship  Channel 
Corpus  Christi  Co:  Nueces  TX 
Location:  East  side  of  Carbon  Plant  Road, 

approx.  14  miles  NW  of  downtown  Corpus 

Christi 
Landholding  Agency:  COE 
Property  Number:3 19240001 
Status:  Unutilized 
Comment:  4.4  acres,  most  recent  use — farm 

land 


Unsuitable  Properties 

Buildings  Iby  Statel 

.Mabama 

Bldg.  426.  Maxwell  AFB 

.Montgomery  Co:  Montgomerv  AL  36114- 

3112 
Landholding  Agency:  Air  Force 
Property  Number:  189720027 
Status:  Unutilized 
Reason:  Secured  .Area,  Extensive 

deterioration 
Dwelling  A 

USCG  Mobile  Pt.  Station 
Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 
Landholding  Agency:  DOT 
Property  Number:  879120001 
Status:  Excess 
Reason:  Floodwav 
Dwelling  B 

USCG  .Mobile  Pt.  Station 
Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 
Landholding  Agency:  DOT 
Property  Number:  879120002 
Status:  Excess 
Reason:  Floodwav 
Oil  House 

USCG  Mobile  Pt.  Station 
Ft.  .Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 
Landholding  .Agency:  DOT 
Property  .Number:  879120003 
Status:  Excess 
Reason:  Floodway 
Garage 

USCG  Mobile  Pt.  Station 
Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 
Landholding  Agency:  DOT 
Property  .Number:  879120004 
Status:  Excess 
Reason:  Floodway 
Shop  Building 
USCG  .Mobile  Pt.  Station 
Ft.  Morgan 

Gulfshores  Co:  Baldwin  ,\L  36542- 
Landholding  Agency:  DOT 
Property  Number:  879120005 
Status:  Excess 
Reason:  Floodwav 

Alaska 

Bldg.  203 

Tin  City  Air  Force  Station 

21  csgVdeer 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010296 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  165 

Sparrevohn  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  .Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010298 
Status:  Unutilized 
Reason:  Secured  .Area,  Isolated  area,  Not 

accessible  by  road,  Contamination 
Bldg.  150 


Sparrevohn  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010299 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  130 

Sparrevohn  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010300 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area,  Not 

accessible  by  road.  Contamination 
Bldg.  306 

King  Salmon  Airport 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010301 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  11-230 
Elmendorf  Air  Force  Base 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010303 
Status:  Unutilized 

Reason:  Secured  Area,  Contamination 
Bldg.  63-320 
Elmendorf  Air  Force  Base 
21 CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010307 
Status:  Unutilized 

Reason:  Secured  Area,  Contamination 
Bldg.  63-325 
Elmendorf  Air  Force  Base 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010308 
Status:  Unutilized 

Reason;  Secured  Area,  Contamination 
Bldg.  103 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co;  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number;  189010309 
Status;  Unutilized 
Reason;  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  110 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co;  Anchorage  AK  99506- 

5000 
Landholding  Agency;  Air  Force 
Property  Number;  189010310 
Status:  Unutilized 
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Reason:  Secured  Area.  Isolated  area.  Not 
accessible  by  road,  Contamination 

Bldg.  112 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 
5000 

Landholding  Agency:  Air  Force 

Property  Number:  189010311 

Status:  Unutilized 

Reason:  Secured  Area.  Isolated  area.  Not 
accessible  by  road.  Contamination 

Bldg.  113 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010312 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 

Bldg.  114 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010313 
Status:  Unutilized 
Reas'on:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  115 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010314 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 

Bldg.  118 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010315 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  1018 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  .A,K  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010317 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road,  Contamination 
Bldg.  1025 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010318 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  1055 
Ft.  Yukon  Air  Force  Station 


21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010319 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  107 

Cape  Lisburne  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  .\K  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  .Number:  189010320 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  .Not 

accessible  by  road.  Contamination 
Bldg.  115 

Cape  Lisburne  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010321 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  113 

Cape  Lisburne  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010322 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  150 

Cape  Lisburne  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  88506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010323 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  152 

Cape  Lisburne  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010324 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  301 

Cape  Lisburne  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency;  Air  Force 
Property  Number:  189010325 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 

Bldg.  1001 

Cape  Lisburne  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010326 


Status:  Unutilized 

Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  1003 

Cape  Lisburne  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010327 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg   1055 

Cape  Lisburne  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  .AlK  99506- 

5000 
Landholding  Agency  Air  Forte 
Property  .Number:  189010328 
Status:  Unutilized 
Reason:  Secured  .^rea.  Isolated  area  Not 

accessible  bv  road.  Contamination 
Bldg.  1056 

Cape  Lisburne  .^ir  Force  Station 
21  CSG/DEER 
Elmendorf  ,^FB  Co   Anchorage  .^K  99506- 

5000 
Landholding  .•\genrv  Air  Force 
Property  Number   189010329 
Status:  Unutilized 
Reason:  Secured  .^rea.  Isolated  area.  .Not 

accessible  by  road.  Contamination 
Bldg,  103 

Cape  Lisburne  A\:  Force  Station 
21  CSG/DEER 
Elmendorf  .'^FB  Co  -■Knchorage  ■'KK  99506- 

5000 
Landholding  .•Kgencv:  .Mr  Force 
Property  Number   189010330 
Status:  Unutilized 
Reason:  Secured  .Area.  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg   104 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co   .Anchorage  .AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010331 
Status:  Unutilized 
Reason:  Secured  .Area   Isolated  area.  .Not 

accessible  by  road.  Contamination 
Bldg.  105 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  .AFB  Co;  Anchorage  AK  99505- 

5000 
Landholding  Agencv:  Air  Force 
Property  Number  189010332 
Status:  Unutilized 
Reason:  Secured  .Area.  Isolated  area.  No! 

accessible  by  road.  Contam.ination 
Bldg  110 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co.  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010333 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  114 


44888 


Federal  Register/ Vol. 


63,  No.  162 /Friday,  August  21,  1998 /Notices 


Kotzebue  .Mr  Force  Station 

21  CSG/DEER 

Elmendorf  Co:  Anchorage  AK  99506-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189010334 

Status:  Unutilized 

Reason;  Secured  Area.  Isolated  area.  Not 
accessible  by  road.  Contamination 

Bldg.  202 

Kotzebue  Air  Force  Station 

21  CSG/DEER 

Elmendorf  Co:  Anchorage  AK  99506-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189010335 

Status:  Unutilized 

Reason:  Secured  .'\rea.  Isolated  area.  Not 
accessible  by  road,  Contamination 

Bldg.  204 

Kotzebue  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 
5000 

Landholding  Agency:  Air  Force 

Property  Number:  189010336 

Status:  Unutilized 

Reason:  Secured  Area,  Isolated  area.  .Not 
accessible  by  road.  Contamination 

Bldg.  205 

Kotzebue  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010337 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  .Not 

accessible  by  road.  Contamination 
Bldg.  1001 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010338 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  1015 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency;  Air  Force 
Property  Number;  189010339 
Status;  Unutilized 
Reason;  Secured  Area,  Isolated  area.  Not 

accessible  by  road,  Contamination 
Bldg.  50 

Cold  Bay  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co;  Anchorage  AK  99506- 

5000 
Landholding  Agency;  Air  Force 
Property  Number;  189010433 
Status;  Unutilized 
Reason:  Other,  Isolated  area.  Not  accessible 

by  road 
Comment;  Isolated  and  remote;  Arctic 
environment 

Bldg.  1548,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency;  Air  Force 
Property  Number;  189420001 
Status;  Unutilized 


Reason:  Floodvvay.  Secured  Area,  Extensive 
deterioration 

Bldg.  1568.  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  -Number;  189420002 
Status;  Unutilized 

Reason:  Floodvvay,  Secured  Area,  Extensive 
deterioration 

Bldg.  1570.  Galena  Airport 

Elmendorf  AFB  AK  99506—4420 

Landholding  Agency:  Air  Force 

Property  Number;  189420003 

Status:  Unutilized 

Reason:  Floodvi-ay,  Secured  Area,  Extensive 

deteriorationi 
Bldg.  1700,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number;  189420004 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area,  Extensive 

deteriorationi 
Bldg.  1832,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number;  189420005 
Status:  Unutilized 
Reason:  Floodway,  Secured  Aream,  Extensive 

deterioration 
Bldg,  1842,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency;  Air  Force 
Property  Number;  189420006 
Status;  Unutilized 
Reason:  Floodway,  Secured  Area,  Extensive 

deteriorationi 

Bldg.  1844,  Galena  Airport 

Elmendorf  AFB  AK  99506-^420 

Landholding  Agency;  Air  Force 

Property  Number;  189420007 

Status;  Unutilized 

Reason:  Floodway,  Secured  Area,  Extensive 

deterioration 
Bldg.  1853,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency;  Air  Force 
Property  Number;  189440011 
Status;  Unutilized 
Reason:  Secured  Area  Floodway 
Bldg.  142 

Tin  City  Long  Range  Radar  Site 
Wales  Co:  Nome  AK 
Landholding  Agency:  Air  Force 
Property  Number:  189520013 
Status:  Unutilized 
Reason;  Secured  Area,  Extensive 

deterioration 
Bldg.  110 

Tin  City  Long  Range  Radar  Site 
Wales  Co;  Nome  AK 
Landholding  Agency;  Air  Force 
Property  Number;  189520014 
Status;  Unutilized 
Reason;  Secured  Area,  Extensive 

deterioration 
Bldg.  646 

King  Salmon  Airport 
Naknek  Co:  Bristol  Bay  AK 
Landholding  Agency;  Air  Force 
Property  Number;  189520015 
Status;  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 


Bldg.  2541 

Galena  Airport 

Galena  Co;  Yukon  AK 

Landholding  Agency:  Air  Force 

Property  Number:  189520016 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  1770 

Galena  Airport 

Galena  Co;  Yukon  AK 

Landholding  Agency;  Air  Force 

Property  Numh«r;  189520017 

Status;  Unutilized 

Reason:  Secured  Area.  Extensive 
deterioration 

Bldg.  1 

Lonely  Dewline  Site 

Fairbanks  Co;  Fairbanks  NS  AK 

Landholding  Agency;  Air  Force 

Property  Number;  189520024 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  2 

Lonely  Dewline  Site 

Fairbanks  Co;  Fairbanks  NS  AK 

Landholding  Agency;  Air  Force 

Property  Number;  189520025 

Status;  Unutilized 

Reason;  Extensive  deterioration.  Not 

accessible  by  road 
Bldg.  12 

Lonely  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency;  Air  Force 
Property  Number;  189520026 
Status;  Unutilized 
Reason;  Extensive  deterioration.  Not 

accessible  by  road 
Bldg.  1 

Wainwright  Dewline  Site 
Fairbanks  Co;  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number:  189520027 
Status:  Unutilized 
Reason:  Extensive  deterioration.  Not 

accessible  by  road 
Bldg.  2 

Wainwright  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number;  189520028 
Status;  Unutilized 
Reason;  Extensive  deterioration.  Not 

accessible  by  road 
Bldg.  3 

Wainvirright  Dewline  Site 
Fairbanks  Co;  Fairbanks  NS  AK 
Landholding  Agency;  Air  Force 
Property  Number;  189520029 
Status;  Unutilized 

Reason:  Extensive  deterioration.  Not 
accessible  by  road 

Bldg.  3024 

Tatalina  Long  Range  Radar  Site 

Elmendorf  AFB  AK  99506-4420 

Landholding  Agency;  Air  Force 

Property  Number;  189530001 

Status;  Unutilized 

Reason;  Secured  Area,  Extensive 

deterioration 
Bldg.  3045 

Tatalina  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-4420 
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Landholding  Agency:  Air  Force 
Property  Number:  l'89530002 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  18 

Lonely  Dewline  Site 
Elmendorf  AFB  AK  99506-^420 
Landholding  Agency:  Air  Force 
Property  Number:  189530003 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  23 

Lonely  Dewline  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189530004 
Status;  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  1015 

Kotzebue  Long  Range  Radar  Site 

Elmendorf  AFB  AK  99506-4420 

Landholding  Agency:  Air  Force 

Property  Number:  189530005 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1 

Flaxman  Island  DEW  Site 
Elmendorf  AFB  AK  99506-^420 
Landholding  Agency:  Air  Force 
Property  Number:  189530006 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  2 

Flaxman  Island  DEW  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189530007 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  3 

Flaxman  Island  DEW  Site 

Elmendorf  AFB  AK  99506-4420 

Landholding  Agency:  Air  Force 

Property  Number:  189530008 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  4100 

Cape  Romanzof  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189530009 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  200 

Cape  Newenham  Long  Range  Radar  Site 

Elmendorf  AFB  AK  99506^420 

Landholding  Agency:  Air  Force 

Property  Number:  189530010 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  2166 

Cape  Newenham  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506^420 
Landholding  Agency:  Air  Force 
Property  Number:  189530011 


Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  5500 

Cape  Newenham  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-^420 
Landholding  Agency:  Air  Force 
Property  Number:  189530012 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  8 
Barter  Island 

Elmendorf  AFB  AK  99506-^420 
Landholding  Agency;  Air  Force 
Property  Number:  189530013 
Status:  Unutilized 
Reason;  Secured  Area,  Extensive 

deterioration 

Bldg.  75 
Barter  Island 

Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189530014 
Status:  Unutilized 
Reason;  Secured  Area,  Extensive 
deterioration 

Bldg.  86 

Barter  Island 

Elmendorf  AFB  AK  99506-^420 

Landholding  Agency;  Air  Force 

Property  Number;  189530015 

Status;  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  3060 
Barter  Island 

Elmendorf  AFB  AK  99506-4420 
Landholding  Agency;  Air  Force 
Property  Number;  189530016 
Status;  Unutilized 
Reason;  Secured  Area,  Extensive 

deterioration 
Bldg.  11-330 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency;  Air  Force 
Property  Number:  189530017 
Status;  Unutilized 
Reason;  Within  airport  runway  clear  zone. 

Secured  Area,  Extensive  deterioration 

Bldg.  21-870 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number;  189530019 
Status:  Unutilized 
Reason;  Secured  Area 
Bldg.  31-342 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency;  Air  Force 
Property  Number;  189530022 
Status:  Unutilized 
Reason;  Secured  Area,  Extensive 
deterioration 

Bldg.  32-126 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency;  Air  Force 
Property  Number;  189530023 
Status;  Unutilized 

Reason;  Within  airport  runway  clear  zone. 
Secured  Area,  Extensive  deterioration 


Bldg   21-737 

Elmendorf  Air  Force  Base 

Anchorage  AK  99506-5000 

Landholding  Agency;  Air  Force 

Property  Number:  189540001 

Status;  Unutilized 

Reason;  Secured  Area.  Extensive 

deterioration 
Bldg.  52-651 
Elmendorf  AFB 
Anchorage  AK  99506-3240 
Landholding  Agency;  Air  Force 
Property  Number;  189740004 
Status;  Unutilized 
Reason;  Secured  Area.  Extensive  detrioration 

Bldg.  132 

Tin  City  Long  Range  Radar  Site 

Elmendorf  AFB  AK  99506-2270 

Landholding  Agency;  Air  Force 

Property  Number; 

Status;  Unutilized 

Reason;  Secured  Area,  Extensive 

deterioration 
Bldgs.  1001.  211 
Murphy  Dome  AF  Station 
Elmendorf  AFB  AK  99506-2270 
Landholding  Agency;  Air  Force 
Property  Number;  189810004 
Status;  Unutilized 
Reason;  Secured  Area,  Extensive 

deterioration 
Bldg.  1551 
Galena  Airport 

Elmendorf  AFB  AK  99506-2270 
Landholding  Agency;  Air  Force 
Property  Number:  189810030 
Status;  Unutilized 

Reason:  Within  airport  runway  clear  zone 
Bldg.  1771 
Galena  Airport 

Elmendorf  AFB  AK  99506-2270 
Landholding  Agency:  Air  Force 
Property  Number:  189820001 
Status;  Unutilized 
Reason;  Secured  Area.  Extensive 

deterioration 
Bldg.  62-146 
Elmendorf  AFB 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number;  189830007 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 

Bldg.  34-570 

Elmendorf  AFB 

Anchorage  AK  99506-3240 

Landholding  Agency;  Air  Force 

Prof)erty  Number:  189830008 

Status;  Unutilized 

Reason;  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  28 

USCG  Support  Center 
Kodiak  Co;  Kodiak  Island  AK  99619-5000 
Landholding  Agency;  DOT 
Property  Number:  879210126 
Status;  Excess 
Reason;  Within  airport  runway  clear  zone. 

Secured  Area 

Bldg.  19 

USCG  Support  Center 

Kodiak  Co;  Kodiak  Island  AK  99619-5000 

Landholding  Agency:  DOT 
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Property  Number;  879210128 

Status:  Excess 

Reason;  With  airport  runway  clear  zone. 

Secured  Area,  Other 
Comment:  Extensive  deterioration 
Bldg.  18 

USCG  Support  Center 
Kodiak  Co;  Kodiak.  Island  AK  99619-5000 
Landholding  Agency:  DOT 
Property  Number:  879210132 
Status;  Excess 
Reason;  Secured  Area,  Within  airport  runway 

clear  zone. 
GSA  Number;  U-ALAS-655A 
Bldg.  A512 

USCG  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5000 
Landholding  Agency:  DOT 
Property  Number;  879210133 
Status:  Excess 
Reason:  Secured  Area,  Within  airport  runway 

clear  zone.  Within  2000  ft.  of  flammable  or 

explosive  material 

Bldg.  Rl,  Holiday  Beach 
U.S.  Coast  Guard  Support  Center 
Kodiak  Co;  Kodiak  Island  AK  99619-5014 
Landholding  Agency:  DOT 
Property  Number;  879310014 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  S-3 

U.S.  Coast  Guard  Support  Center 
Kodiak  Co;  Kodiak  Island  AK  99619-5014 
Landholding  Agency;  DOT 
Property  Number:  879310015 
Status;  Unutilized 
Reason;  Secured  Area 
Bldg.  S-16 

U.S.  Coast  Guard  Support  Center 
Kodiak  Co;  Kodiak  Island  AK  99619-5014 
Landholding  Agency;  DOT 
Property  Number;  879310016 
Status;  Unutilized 
Reason:  Secured  Area 
Bldg.  624 

US  Coast  Guard  Support  Center 
Kodiak  Co;  Kodiak  Island  AK  99619-5014 
Landholding  Agencv;  DOT 
Property  Number;  879310021 
Status:  Li'nutilized 

Reason:  Within  airport  runway  clear  zone, 
Secured  Area 

Housmg  Ketchikan  (Naushon  UPH) 
3615  Baranof  Avenue 
Ketchikan  Co;  Ketchikan  AK  99801- 
Landholding  Agency;  DOT 
Property  Number:  879320005 
Status:  Linutilized 
Reason:  Extensive  deterioration 
Old  Petersburg  Moorings 
Cannery  Wharf 
Petersburg  .-KK  9983 3- 
Landholding  .Agency;  DOT 
Property  Number;  879330002 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Building  408-B 
USCG  Support  Center  Kodiak 
Kodiak  Co:  Kodiak  Is,  Bor  AK  99619- 
Landholding  Agency;  DOT 
Property  Number;  879640001 
Status;  Unutilized 

Reason;  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area 


Bldg.  456 

Coast  Guard — ISC  Kodiak 

Kodiak  Co;  Kodiak  Borough  AK  99615- 

Landholding  Agency:  DOT 

Property  Number:  879710002 

Status;  Excess 

Reason;  Within  airport  runway  clear  zone. 

Secured  Area,  Extensive  deterioration 
Bldg.  524A 
USCG  ISC  Kodiak 
Kodiak  Co;  Kodiak  Is.  Bor.  99619- 
Landholding  Agency:  DOT 
PT0f)erty  Number:  879710004 
Status:  Excess 
Reason;  Floodway,  Secured  Area 

Bldg.  R13,  USCG  ISC  Kodiak 

Holiday  Beach 

Kodiak  Co:  Kodiak  Is.  Bar.  AK  99619- 

Landholding  Agency:  DOT 

Property  Number;  87920003 

Status:  Excess 

Reason;  Secured  Area 

Bldg.  172,  USCG  ISC  Kodiak 

Nyman's  Peninsula 

Kodiak  Co;  Kodiak  Is.  Bor.  AK  99619- 

Landholding  Agency:  DOT 

Property  Number:  879720004 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  160.  USCG  ISC  Kodiak 
Comsta/Buskin  Lake 
Kodiak  Co;  Kodiak  Is.  Bor.  AK  99619- 
Landholding  Agency:  DOT 
Property  Number:  879720005 
Status:  Excess 

Reason;  Secured  Area,  Extensive 
deterioration 

Arizona 

Facility  90002 

Holbrook  Radar  Site 

Holbrook  Co:  Navajo  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number:  189340049 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 

Arkansas 

Dwelling 

Bull  Shoals  Lake/Dry  Run  Road 

Oakland  Co;  Marion  AR  72661- 

Landholding  Agency:  COE 

Property  Number:  319820001 

Status;  Unutilized 

Reason:  Extensive  deterioration 

California 

Bldg.  707  63  ABG/DE 

Norton  Air  Force  Base 

Norton  Co:  San  Bernardino  CA  92409-5045 

Landholding  Agency:  Air  Force 

Property  Number;  189010193 

Status;  Excess 

Reason;  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg,  575  63  ABG/DE 
.Norton  .-Mr  Force  Base 

Norton  Co;  San  Bernardino  CA  92409-5045 
Landholding  Agency:  .\ir  Force 
Property  Number:  189010193 
Status:  Excess 
Reason:  Within  2000  ft,  of  flammable  or 

explosive  material 
Bldg,  502  63.ABG/DE 
Norton  Air  Force  Base 
Norton  Co;  San  Bernardino  C.^  92409-5045 


Landholding  Agency:  Air  Force 

Property  Number:  189010196 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  23  63  ABG/DE 
Norton  Air  Force  Base 

Norton  Co:  San  Bernardino  CA  92409-5045 
Landholding  Agency:  Air  Force 
Property  Number:  189010197 
Status;  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  100 

Point  Arena  Air  Force  Station 
(See  County)  Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010233 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  101 

Point  Arena  Air  Force  Station 
{See  County)  Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010234 
Status:  Underutilized 
Reason:  Secured  Area 
Bldg.  116 

Point  Arena  Air  Force  Station 
(See  County)  Co;  Mendocino  CA  95468-5000 
Landholding  Agency;  Air  Force 
Property  Number:  189010235 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  202 

Point  Arena  Air  Force  Station 
(See  County)  Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010236 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  201 

Vandenberg  Air  Force  Base 
Point  Arguello 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location;  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number:  189010546 
Status:  Unutilized 
Reason;  Secured  Area 
Bldg.  202 

Vandenberg  Air  Force  Base 
Point  Arguello 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location;  Highway  1,  Highway  246,  Coast 

Road.  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number:  189010547 
Status:  Unutilized 
Reason;  Secured  Area 
Bldg.  203 

Vandenberg  Air  Force  Base 
Point  Arguello 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location;  Highway  1,  Highway  246.  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number:  189010548 
Status:  Unutilized 
Reason;  Secured  Area 
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5468-5000 


1468-5000 


i468-5000 


468-5000 


Bldg.  204    . 

Vandenberg  Air  Force  Base 

Point  Arguello 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency;  Air  F'orce 
Property  Number:  189010549 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1823 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Hwv  1.  Hwv  246,  Coast  Road.  PT 

SalRd..  Miguelito  CYN 
Landholding  Agency:  Air  Force 
Property  Number:  189130360 
Status:  Excess 
Reason:  Secured  Area,  Within  2000  ft.  of 

flammable  or  explosive  material 
Bldg.  10312 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189210026 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  10503 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number;  189210028 
Status:  Unutilized 
Reason;  Secured  Area 
Bldg.  16104,  Vandenberg  AFB 
Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Location:  Hwy  1,  Hwy  246;  Coast  Rd.,  Pt  Sal 

Rd.;  Miguelito  Cyn 
Landholding  Agency:  Air  Force 
Property  Number;  189230020 
Status:  Underutilized 
Reason;  Secured  Area 

Bldg.  5428,  Vandenberg  AFB 

Vandenberg  Co;  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number;  189310015 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  6407,  Vandenberg  AFB 

Vandenberg  Co;  Santa  Barbara  CA  93437- 

Landholding  Agency;  Air  Force 

Property  Number:  189310024 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  7304,  Vandenberg  AFB 

Vandenberg  Co;  Santa  Barbara  CA  93437- 

Landholding  Agency;  Air  Force 

Property  Number;  189310030 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  8215 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number;  189330016 
Status;  Unutilized 
Reason:  Secured  Area 
Bldg.  1988 


Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340003 
Status;  Unutilized 
Reason:  Other.  Secured  Area 
Comment:  Electrical  Power  Generator  Bldg 
Bldg.  1324 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340006 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1341 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number   189340007 
Status:  L'nutilized 
Reason:  Secured  Area 

Bldg.  1955 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number;  189340008 
Status;  Unutilized 
Reason;  Secured  Area 

Bldg.  6008 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340014 
Status;  Unutilized 
Reason:  Secured  Area 

Bldg.  6443 

Vandenberg  Air  Force  Base 

X'andenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency:  .-Xir  Force 
Property  Number   189340020 
Status;  Unutilized 
Reason;  Secured  Area 
Bldg.  7306 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency;  Air  Force 
Property  Number;  189340022 
Status;  Unutilized 
Reason;  Secured  Area 

Bldg.  16164 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency;  Air  Force 
Property  Number:  189340028 
Status;  Unutilized 
Reason:  Secured  Area 

Bldg.  6521 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Forte 
Property  Number:  189410004 
Status:  Unutilized 
Reason;  Secured  Area 

Bldg.  908 

Vandenberg  Air  Force  Base 


\'andenberg  AFB  Co:  Santa  Barbara  C.^ 

93437- 
Landholdmg  Agencv;  Air  Force 
Property  Number:  189520018 
Status:  Excess 
Reason   Other 
Comment:  Detached  Latrme 

Bldg   13004 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189520022 
Status:  Excess 
Reason:  Secured  .■\rea.  Extensive 

deterioration 
Bldg,  422 

Vandenberg  .\ir  Force  Base 
Vandenberg  .^FB  Co;  Santa  Barbara  C\ 

93437- 
Landholding  Agency  Ait  Force 
Property  Number.  ia9530fJ29 
Status:  L'nutilized 
Reason:  Secured  .•Krea.  Extensile 

deterioration 
Bldg-  431 

\'andenberg  .•Xir  Force  Base 
\'andonberg  AFB  Co:  Sar.ta  Barbara  CA 

93437- 
Landholding  Agency  Air  Force 
Property  .Number   189530030 
Status:  Unutilized 
Reason:  Secured  .■Xrea.  Extensive 

deterioration 

Bldg.  470 

\'andenberg  .-Xir  Force  Base 

\'andenberg  AFB  Co   Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530031 
Status;  Unutilized 
Reason:  Secured  .•\rea.  Extensive 

deterioration 
Bldg.  480 

Vandenberg  Air  Force  Base 
\'andenberg  .\FB  Co   Santa  Barbara  Cl\ 

93437- 
Landholding  Agenr  \    Air  Force 
Propertv  Number.  189530032 
Status:  L'nutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  6011 

\'andenberg  Air  Force  Base 
Vandenberg  AFB  Co  Santa  Barbara  CA 

93437- 
Landholdmg  .Agency:  .•\ir  Force 
Property  Number   189530035 
Status:  L'nutilized 
Reason:  Secured  .Area,  Extensile 

deterioration 

Bldg.  6606 

\'andenberg  Air  Forte  Base 

Vandenberg  .\FB  Co.  Santa  Barbara  CA 

93437- 
Landholding  .Agencv:  Ait  Force 
Property  Number:  189530037 
Status:  Unutilized 
Reason:  Secured  .\rea.  Extensive 

deterioration 

Bldg   7307 

Vandenberg  A\t  Force  Base 
Vandenberg  .■\FB  Co:  Santa  Barbara  CA 
93437- 
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Ldndholdlng  Agency:  .-Mr  Force 
Property  .\umber;  189530039 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 
deterioration 

Bldg   10717 
.  Vandenberg  Ait  Force  Base 
V'andenberg  AFB  Co:  Santa  Barbara  C.-\ 

9343  7- 
Landholding  Agency:  Air  Force 
Property  .Number:  189530041 
Status:  Unutilized 
Reason:  Secured  .■\rea.  Extensive 

deterioration 

Bldg.  1072Z 

Vandenberg  .-\ir  Force  Base 

Vandenberg  .-\FB  Co:  Santa  Barbara  CA 

93437- 
Landholding  .Agent  v:  .Air  Force 
Property  Number:  189530043 
Status:  Unutilized 
Reason:  Secured  .Area,  Extensive 

deterioration 
Bldg.  13213 

Vandenberg  .Air  Force  Base 
Vandenberg  .AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  .Agency:  .Air  Force 
Property  .Number:  189530044 
Status:  Unutilized 
Reason:  Secured  .Area.  Extensive 

deterioration 
Bldg.  13215 

Vandenberg  Air  Force  Base 
Vandenberg  .AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  .Agency:  .Air  Force 
Property  Number:  189530045 
Status:  Unutilized 
Reason:  Secured  .Area,  Extensive 

deterioration 
Bldg.  893 
Vandenberg  .AFB 
Vandenberg  .AFB  Co:  Santa  Barbara  CA 

93437- 

Landholding  Agency:  .Air  Force 
Property  Number:  189620028 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  9350 
Vandenberg  AFB 
Vandenberg  .AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency;  Air  Force 
Property  Number:  189620030 
Status:  Unutilized 
Reason.  Secured  .Area,  Extensive 

deterioration 
Bldg    13003 
Vandenberg  .AFB 
Vandenberg  .AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  .Agency:  Air  Force 
Property  Number:  189620031 
Status:  Unutilized 
Reason:  Secured  .Area.  Extensive 

deterioration 
Bldg.  13222 
Vandenberg  .AFB 
Vandenberg  .AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  .Agency:  Air  Force 
Property  .Number:  189620032 


Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  815 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agencv:  -Air  Force 
Property  Number:  189630040 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  1850 
Vandenberg  AFB 
\'andenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630041 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1853 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force  " 
Property  Number:  189630042 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg   1856 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630043 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1865 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  .Air  Force 
Property  .Number:  189630044 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1874 
Vandenberg  AFB 
Vandenberg  .AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  .Number:  189630045 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  1875 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630046 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1877 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630047 
Status:  Unutilized 
Reason:  Secured  .Area.  Extensive 
deterioration 


Bldg.  1879 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630048 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1885 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630049 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  1898 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630050 
Status:  Unutilized 
Reason;  Secured  Area,  Extensive 

deterioration 
Bldg. '06445 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630052 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  21160 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force  Base 
Property  Number:  189630055 
Status;  Unutilized 
Reason;  Secured  Area,  Extensive 

deterioration 

Bldg.  00350 

Vandenberg  Air  Force  Base 

Vandenberg  Air  Force  Base  Co:  Santa  Barbara 

CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630058 
Status;  Unutilized 
Reason;  Secured  Area,  Extensive 

deterioration 

Bldg.  06437 

Vandenberg  Air  Force  Base 

Vandenberg  Air  Force  Base  Co;  Santa  Barbara 

CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number;  189710014 
Status;  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  10715 

Vandenberg  Air  Force  Base 
Vandenberg  Air  Force  Base  Co:  Santa  Barbara 

CA  93437- 
Landholding  Agency;  Air  Force 
Property  Number;  189710016 
Status;  Unutilized 
Reason;  Secured  Area,  Extensive 

deterioration 
Bldg.  13607 
Vandenberg  Air  Force  Base 
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Vandenberg  Air  Force  Base  Co:  Santa  Barbara 

CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189710019 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  21300 

Vandenberg  Air  Force  Base 

Vandenberg  Air  Force  Base  Co:  Santa  Barbara 

CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189710020 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  00530 

Vandenberg  Air  Force  Base 

Vandenb)erg  Air  Force  Base  Co:  Santa  Barbara 

CA  93437- 
Landholding  Agency:  Air  Force 
Prof)erty  Number:  189720007 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  00835 

Vandenberg  Air  Force  Base 

Vandenberg  Air  Force  Base  Co:  Santa  Barbara 

CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189720008 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  00879 

Vandenberg  Air  Force  Base 
Vandenberg  Air  Force  Base  Co;  Santa  Barbara 

CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189720009 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1028 

Vandenberg  Air  Force  Base 
Vandenberg  Air  Force  Base  Co:  Santa  Barbara 

CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189720010 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  01630 

Vandenberg  Air  Force  Base 
Vandenberg  Air  Force  Base  Co:  Santa  Barbara 

CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189720011 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  01797 

Vandenberg  Air  Force  Base 
Vandenberg  Air  Force  Base  Co:  Santa  Barbara 

CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189720012 
Status;  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  01830 

Vandenberg  Air  Force  Base 
Vandenberg  Air  Force  Base  Co:  Santa  Barbara 
CA  93437- 


Landholding  Agency:  Air  Force 
Property  Number:  189720013 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 
deterioration 

Bldg.  01852 

Vandenberg  Air  Force  Base 

Vandenberg  Air  Force  Base  Co:  Santa  Barbara 

CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189720014 
Status;  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  10003 

Vandenberg  Air  Force  Base 
Vandenberg  Air  Force  Base  Co;  Santa  Barbara 

CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189720016 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  10252 
Vandent)erg  AFB 
Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189720017 
Status;  Unutilized 
Reason;  Secured  Area,  Extensive 

deterioration 

Bldg.  11345 

Vandenberg  AFB 

Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189720019 
Status:  Unutilized 
Reason;  Secured  Area,  Extensive 

deterioration 

Bldg.  13219 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency;  Air  Force 
Property  Number:  189720020 
Status;  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  13600 

Vandenberg  AFB 

Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189720021 
Status:  Unutilized 
Reason;  Secured  Area,  Extensive 

deterioration 
Bldg.  14019 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189720022 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  14026 
Vandenberg  AFB 
Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189720023 


Status:  Unutilized 

Reason:  Secured  .'\rea.  Extensi\-e 

deterioration 
Bldg.  16162 
Vandenberg  AFB 
Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189720024 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  22300 
Vandenberg  AFB 
Vandenberg  AFB  Co  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189730002 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 

Bldg.  01310 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  C.^ 

93437- 
Landholding  Agency;  Air  Force 
Propterty  Number:  189740005 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  08412 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  .^ir  Force 
Property  Number:  189740006 
Status:  Unutilized 
Reason:  Secured  .\rea 
Bldg.  11153 
Vandenberg  .^FB 
Vandenberg  AFB  Co   Santa  Barbara  C.^ 

93437- 
Landholding  Agency:  Air  Force 
Property  .Number:  189740007 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  11154 

Vandenberg  AFB 

Vandenberg  .^FB  Co:  Santa  Barbara  C.^ 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189740008 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldgs.  2-n,  20-21 
Edwards  AFB 
P-Area  Housing 

Edwards  .AFB  Co;  Kern  CA  93524- 
Landholding  Agency.  Air  Force 
Property  .Number:  189810029 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  0090" 
Vandenberg  .AFB  Co.  Santa  Barbara  CA 

93437- 
Landholding  .Agency:  Air  Force 
Property  .Number:  189820002 
Status:  Unutilized 
Reason:  Secured  Area,  Exter»sive 

deterioration 
Bldg.  1681 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  .Agency:  .Air  Force 
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Property  Number:  189820003 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 
deterioration 

Bldg.  01839 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number;  189820004 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 

Bldg.  06519 

Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189820005 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  06526 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number;  189820006 
Status;  Unutilized 
Reason;  Secured  Area,  Extensive 

deterioration 
Bldg.  11167 
Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189820007 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  11168 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189820008 
Status;  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
10  Bldgs. 

usee  Station  Humboldt  Bay 
Samoa  Co:  Humboldt  CA  95564-9999 
Landholding  Agency:  DOT 
Property  Number:  879440027 
Status:  Excess 

Reason:  Extensive  deterioration 
Comment:  Land  to  be  relinquished  to  BLM 

(Public  Domain  Land) 

Colorado 

Bldg.  00910 

"Blue  Bam" — Falcon  Air  Force  Base 

Falcon  Co;  El  Paso  CO  80912- 

Landholding  Agency:  Air  Force 

Property  Number:  189530046 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  1007 

U.S.  Air  Force  Academy 

Colorado  Springs  Co;  El  Paso  CO  80814-2400 

Landholding  Agency:  Air  Force 

Property  Number:  189730003 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioau^ion 
Bldg.  1008 

U.S.  Air  Force  Academy 

Colorado  Springs  Co;  El  Paso  CO  80814-2400 
Landholding  Agency:  Air  Force 


Property  Number:  189730004 

Status;  Underutilized 

Reason;  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 
Bldg.  9214 

U.S.  Air  Force  Academy 

Colorado  Springs  Co:  El  Paso  CO  80814-2400 
Landholding  Agency:  Air  Force 
Property  Number:  189730012 
Status;  Underutilized 
Reason;  Within  airport  runway  clear  zone. 

Secured  Area 
Bldg.  7067 

USAF  Academy  Co:  El  Paso  CO  80840- 
Landholding  Agency:  Air  Force 
Property  Number:  189810005 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  8222 

USAF  Academy  Co;  El  Paso  CO  80840- 
Landholding  Agency;  Air  Force 
Property  Number;  189810006 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  9200 

USAF  Academy  Co;  El  Paso  CO  80840- 
Landholding  Agency:  Air  Force 
Property  Number;  189810007 
Status;  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area 

Bldg.  34 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  419540001 

Status;  Underutilized 

Reason;  Other.  Secured  Area 

Comment;  Contamination 

Bldg.  35 

Grand  Junction  Projects  Office 

Grand  Junction  Co;  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number;  419540002 

Status;  Underutilized 

Reason:  Other,  Secured  Area 

Comment;  Contamination 

Bldg.  36 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  419540003 

Status;  Underutilized 

Reason:  Other,  Secured  Area 

Comment:  Contamination 

Bldg.  2 

Grand  Junction  Projects  Office 

Grand  Junction  Co;  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  419610039 

Status;  Unutilized 

Reason;  Other,  Secured  Area 

Comment:  Contamination 

Bldg.  7 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  419610040 

Status:  Unutilized 

Reason;  Other,  Secured  Area 

Comment:  Contamination 

Bldg.  31-A 

Grand  Junction  Projects  Office 


Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number;  419610041 

Status;  Unutilized 

Reason:  Other,  Secured  Area 

Comment:  Contamination 

Bldg.  33 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  419610042 

Status:  Unutilized 

Reason:  Other,  Secured  Area 

Comment:  Contamination 

Alemeda  Facility 

350  S.  Santa  Fe  Drive 

Denver  Co:  Denver  CO  80223- 

Landholding  Agency:  DOT 

Property  Number;  879010014 

Status:  Unutilized 

Reason:  Other  environmental 

Comment:  Contamination 

Connecticut 

Bldg.  10053 

Bradley  International  Airport 

East  Granby  Co;  Hartford  CT  06026-9309 

Landholding  Agency:  Air  Force 

Property  Number:  189640001 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Extensive  deterioration 
Bldg.  13 

Bradley  International  Airport 
East  Granby  Co;  Hartford  CT  06026-9309 
Landholding  Agency:  Air  Force 
Property  Number:  189640002 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  10 

Bradley  International  Airport 
East  Granby  Co;  Hartford  CT  06026-9309 
Landholding  Agency:  Air  Force 
Property  Number;  189640003 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  5 

Bradley  International  Airport 
East  Granby  Co:  Hartford  CT  06026-9309 
Landholding  Agency;  Air  Force 
Property  Number:  189640004 
Status:  Unutilized 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  4 

Bradley  International  Airport 
East  Granby  Co;  Hartford  CT  06026-9309 
Landholding  Agency:  Air  Force 
Property  Number;  189640005 
Status;  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Hezekiah  S.  Ramsdell  Farm 

West  Thompson  Lake 

North  Grosvenordale  Co:  Windham  CT 

06255-9801 
Landholding  Agency:  COE 
Property  Number:  319740001 
Status;  Unutilized 

Reason;  Floodway,  Extensive  deterioration 
Bldgs.  25  and  26 
Prospect  Hill  Road 
Windsor  Co:  Hartford  CT  06095- 
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Landholding  Agency:  Energy 
Property  Number:  419440003 
Status:  Excess 
Reason:  Secured  Area 

9  Bldgs. 

Knolls  Atomic  Power  Lab,  Windsor  Site 

Windsor  Co:  Hartford  CT  06095- 

Landholding  Agency:  Energy 

Property  Number:  419540004 

Status:  Excess 

Reason:  Secured  Area 

Falkner  Island  Light 

U.S.  Coast  Guard 

Guilford  Co:  New  Haven  CT  06512- 

Landholding  Agency:  DOT 

Property  Number:  879240031 

Status:  Unutilized 

Reason:  Floodway 

Florida 

Bldg.  1179 

Patrick  Air  Force  Base 

1179  School  Avenue  Co:  Brevard  FL  32935- 

Landholding  Agency:  Air  Force 

Property  Number:  189240030 

Status:  Unutilized 

Reason:  Secured  Area,  Other 

Comment:  Extensive  Deterioration 

Bldg.  575 

Patrick  Air  Force  Base  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number:  189320004 

Status:  Unutilized 

Reason:  Secured  Area,  Within  2000  ft.  of 

flammable  or  explosive  material.  Within 

airport  runway  clear  zone.  Other 
Comment:  Extensive  Deterioration. 
Facility  90523 
Cape  Canaveral  AFS 
Cape  Canaveral  AFS  Co:  Brevard  FL 
Landholding  Agency:  Air  Force 
Property  Number:  189330001 
Status:  Underutilized 
Reason:  Secured  Area 
Bldg.  921 

Patrick  Air  Force  Base  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  189430002 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
23  Family  Housing 
MacDill  Auxiliary  Airfield  No.  1 
Avon  Park  Co:  Polk  FL  33825- 
Location:  Include  Bldgs:  448.  451  thru  470. 

472  and  474 
Landholding  Agency:  Air  Force 
Property  Number:  189520006 
Status:  Excess 

Reason:  Within  airport  runway  clear  zone 
Bldg.  240 

MacDill  Auxiliary  Airfield  No.  1 
Avon  Park  Co:  Polk  FL  33825- 
Landholding  Agency:  Air  Force 
Property  Number:  189520007 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  243 

Eglin  Air  Force  Base 
Eglin  AFB  Co:  Okaloosa  FL  32542-5000 
Landholding  .Agency:  Air  Force 
Property  Number:  189540002 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 


Bldg.  510 

Eglin  Air  Force  Base 

Eglin  AFB  Co:  Okaloosa  FL  32542-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189540003 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  521 

Eglin  Air  Force  Base 
Eglin  AFB  Co:  Okaloosa  FL  32542-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189540004 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  872 

Eglin  Air  Force  Base 
Eglin  AFB  Co:  Okaloosa  FL  32542-5000 
Landholding  Agency;  Air  Force 
Property  Number:  189540005 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  30004 

Eglin  Air  Force  Base 

Eglin  AFB  Co:  Okaloosa  FL  32542-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189540006 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  12513 
Eglin  Air  Force  Base 
Eglin  AFB  Co:  Okaloosa  FL  32542-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189540007 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Facility  36901 
Cape  Canaveral  Air  Station 
Cape  Canaveral  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  189640006 
Status:  Unutilized 
Reason;  Secured  Area,  Extensive 

deterioration 
Facility  8816 

Cape  Canaveral  Air  Station 
Cape  Canaveral  Co;  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number;  189640007 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  12734,  Eglin  AFB 
Eglin  AFB  Co;  Okaloosa  FL  32.542-5133 
Landholding  Agency:  Air  Force 
Property  Number;  189640011 
Status:  LInutilized 
Reason:  Secured  Area 
Bldg.  12708.  Eglin  AFB 
Eglin  AFB  Co;  Okaloosa  FL  32542-5133 
Landholding  Agency;  Air  Force 
Property  Number:  189640012 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  307 

Patrick  Air  Force  Base 
Patrick  AFB  Co:  Brevard  FL 
Landholding  Agencv;  Air  Force 
Property  Number:  189710022 


Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  315 

Patrick  Air  Force  Base 

Patrick  AFB  Co;  Brevard  FL 

Landholding  Agency:  Air  Force 

Profjerty  Number;  189710023 

Status;  Unutilized 

Reason:  Secured  Area 

Bldg.  317 

Patrick  Air  Force  Base 

Patrick  AFB  Co;  Brevard  FL 

Landholding  Agency;  Air  Force 

Property  Number:  189710024 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  318 

Patrick  Air  Force  Base 
Patrick  AFB  Co:  Brevard  FL 
Landholding  Agency:  Air  Force 
Property  Number;  189710025 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  324 

Patrick  Air  Force  Base 
Patrick  AFB  Co:  Brevai-d  FL 
Landholding  Agency:  Air  Force 
Property  .\umb«r;  189710026 
Status;  Unutilized 
Reason:  Secured  .Xrea.  Extensive 

deterioration 

Facility  No    1114 
Cape  Canaveral  .^lr  Station 
Cape  Canaveral  AS  Co:  Brevard  FL  32925- 
Landholding  Agency:  .Air  Force 
Property  .Number   189710027 
Status:  Unutilized 
Reason:  Secured  .Area   Extensive 
deterioration 

Facility  No,  1345 

Cape  Canaveral  Air  Station 

Cape  Canaveral  AS  Co   Brevard  FL  32925- 

Lahdholding  Agencv  A\t  Force 

Property  .Number   189710028 

Status:  Unutilized 

Reason;  Secured  .Area 

Facility  .No.  1346 

Cape  Canaveral  Air  Station 

Cape  Canaveral  .AS  Co   Bre\ard  FL  32925- 

Landholding  .Agnncv  .Air  Force 

Property  Number.  189710029 

Status:  Unutilized 

Reason:  Set  u red  Area 

Facility  No    1348 

Cape  Canaveral  Air  Station 

Cape  Canaveral  AS  Co  Bre\drd  FL  32925- 

Landholding  .Agpnc\':  .Air  Force 

Property  Number   189710030 

Status:  Unutilized 

Reason:  Secured  .Area 

Facility  No.  7805 

Cape  Canaveral  .Air  Station 

Cape  Canaveral  AS  Co   B.revard  FL  32925- 

Landholding  Agenc\'  .Air  Force 

Property  .Number.  189710031 

Status;  Unutilized 

Reason;  Secured  .Area 

Facility  No.  7850 

Cape  Canaveral  Air  Station 

Cape  Canaveral  .AS  Co  Brevarc  FL  32925- 

Landholding  .Agencv   .Air  P'orce 

Property  Numbe."   189"in03: 
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Status:  Unutilized 
Reason:  Secured  Area 
Facility  No.  10831 
Cape  Canaveral  Air  Station 
Cape  Canaveral  AS  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  189710033 
Status:  Unutilized 
Reason:  Secured  Area 
Facility  No.  15500 
Cape  Canaveral  Air  Station 
Cape  Canaveral  AS  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Numter:  189710034 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Facility  No.  39764 
Cape  Canaveral  Air  Station 
Cape  Canaveral  AS  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  189710035 
Status:  Unutilized 
Reason:  Secured  Area 
Facility  No.  70580 
Ca{>e  Canaveral  Air  Station 
Cape  Canaveral  AS  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  189710036 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Facility  No.  70662 

Cape  Canaveral  Air  Station 

Cape  Canaveral  AS  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number  189710037 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Facility  No.  72920 
Cape  Canaveral  Air  Station 
Cape  Canaveral  AS  Co:  Brevard  FL  3292S- 
Landholding  Agency:  Air  Force 
Property  Number  189710038 
Status:  Unutilized 
Reason:  Secured  Area 
BIdg.  897.  Eglin  AFB 
Eglin  AFB  Co:  Okaloosa  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number  189710044 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  895,  Eglin  AFB 
Eglin  AFB  Co:  Okaloosa  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number  189710045 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Facility  No.  90520 
Cape  Canaveral  AS 

Cape  Canaveral  AS  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number  189720038 
Status:  Underutilized 
Reason:  Secured  Area 
Bldg.  312 

Patrick  AFB  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Profwrty  Number  189720039 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  10686 


Eglin  AFB 

Eglin  AFB  Co:  Okaloosa  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number:  189740001 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  10563 
Eglin  AFB 

Eglin  AFB  Co:  Okaloosa  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number:  189740002 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  10352 
Eglin  AFB 

Eglin  AFB  Co:  Okaloosa  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number:  189740003 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Fac.  No.  09010 

Cape  Canaveral  Air  Station 

Cape  Canaveral  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number:  189810008 

Status:  Unutilized 

Reason:  Secured  Area 

Fac.  No.  15832 

Cape  Canaveral  Air  Station 

Cape  Canaveral  Co:  Brevard  FL  32925— 

Landholding  Agency:  Air  Force 

Property  Number:  189810009 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  74 

Eglin  AFB 

Co:  Okaloosa  FL  32542-5133 

landholding  Agency:  Air  Force 

Property  Number  189820009 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  3008 
Eglin  AFB 

Co:  Okaloosa  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number:  189820010 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  3010 

Eglin  AFB,  Co:  Okaloosa  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number:  189820011 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  12709 

Eglin  AFB,  Co:  Okaloosa  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number  189820012 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  08807 
Cape  Canaveral  Air  Station,  Co:  Brevard  FL 

32925- 
Landholding  Agency:  Air  Force 
Property  Number:  189820013 
Status:  Unutilized 
Reason:  Secured  Area 


Bldg.  08809 

Cape  Canaveral  Air  Station.  Co:  Brevard  FL 

32925- 
Landholding  Agency:  Air  Force 
Property  Number:  189820014 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  21911 
Cape  Canaveral  Air  Station,  Co:  Brevard  FL 

32925- 
Landholding  Agency:  Air  Force 
Property  Number:  189820015 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  21914 
Cape  Canaveral  Air  Station,  Co:  Brevard  FL 

32925- 
Landholding  Agency:  Air  Force 
Property  Number:  189820016 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  32349 

Cape  Canaveral  Air  Station,  Co:  Brevard  FL 

32925- 
Landholding  Agency:  Air  Force 
Property  Number  189820017 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Facility  22 

Malabar  Transmitter  Annex 
Palm  Bay  Co:  Brevard  FL  32907- 
Landholding  Agency:  Air  Force 
Property  Number:  189830001 
Status:  Unutilized 
Reason:  Secured  Area 
Facility  27 

Malabar  Transmitter  Annex 
Palm  Bay  Co:  Brevard  FL  32907- 
Landholding  Agency:  Air  Force 
Property  Number  189830002 
Status:  Unutilized 
Reason:  Secured  Area 

Facility  32 

Malabar  Transmitter  Annex 

Palm  Bay  Co:  Brevard  FL  32907- 

Landholding  Agency:  Air  Force 

Property  Number  189830003 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  36 

Malabar  Transmitter  Annex 

Palm  Bay  Co:  Brevard  FL  32907- 

Landholding  Agency:  Air  Force 

Property  Number  189830004 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  42 

Malabar  Transmitter  Annex 

Palm  Bay  Co:  Brevard  FL  32907- 

Landholding  Agency:  Air  Force 

Property  Number  189830005 

Status:  Unutilized  ^ 

Reason:  Secured  Area 

Facility  44608 

Cape  Canaveral  Air  Station  Co:  Brevard  FL 

32925- 
Landholding  Agency:  Air  Force 
Property  Number  189830006 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
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Bldg.  #3,  Recreation  Ck)ttage 

VSCG  Station 

Marathon  Co:  Monroe  FL  33050- 

Landholding  Agency:  DOT 

Property  Number  879210008 

Status:  Unutilized 

Reason:  Secured  Area,  Floodway 

Bldg.  103,  Trtunbo  Point 
Key  West  Co:  Monroe  FL  33040- 
Landholding  Agency:  DOT 
Property  Number  879230001 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area 
Exchange  Building 
St.  Petersburg  Co:  Pinellas  FL  33701- 
Landholding  Agency:  EKDT 
Property  Number  879410004 
Status:  Unutilized 
Reason:  Floodway 

9988  Keepers  Quarters  A 
Cape  San  Bias 

Port  St  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number  879440009 
Status:  Underutilized 
Reason:  Secured  Area,  Floodway 

9989  Keepers  Quarters  B 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number  879440010 
Status:  Underutilized 
Reason:  Secured  Area,  Floodway 

9990  Bldg. 
Cape  San  Bias 

Port  St  Joe  Co:  Gulf  FL 
Landholding  Agency:  EXTT 
Property  Niuiber  879440011 
Status:  Underutilized 
Reason:  Secured  Area.  Floodway 

9991  Plant  Bldg. 
Cape  San  Bias 

Port  St  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Nxmiber  879440012 
Status:  Underutilized 
Reason:  Secured  Area,  Floodway 

9992  Shop  Bldg. 
Cape  San  Bias 

Port  St  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number  879440013 
Status:  Underutilized 
Reason:  Secured  Area.  Floodway 

9993  Admin.  Bldg. 
Cape  San  Bias 

Port  St  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  879440014 
Status:  Underutilized 
Reason:  Secured  Area,  Floodway 

9994  Water  Pump  Bldg. 
Cape  San  Bias 

Port  St  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number  879440015 

Status:  Underutilized 

Reason:  Seciu^d  Area,  Floodway 

Storage  Bldg. 

Cape  San  Bias 

Port  St  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number  879440016 

Status:  Underutilized 


Reason:  Secured  Area,  Floodway 

9999  Storage  Bldg. 

Cape  San  Bias 

Port  St  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number  879440017 

Status:  Underutilized 

Reason:  Secured  Area,  Floodway 

3  Bldgs.  and  Land 

Peanut  Island  Station 

Riveria  Beach  Co:  Palm  Beach  FL  33419- 

0909 
Landholding  Agency:  DOT 
Property  Number  879510009 
Status:  Underutilized 
Reason:  Secured  Area,  Floodway 
Cape  St.  George  Lighthouse  Co:  Franklin  FL 

32328- 
Landholding  Agency:  DOT 
Projjerty  Number  879640002 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Georgia 

Coast  Guard  Station 

St  Simons  Island  Co:  Glynn  GA  31552-0577 

Landholding  Agency:  DOT 

Property  Number  879540002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Idaho 

Bldg  1012 

Mountain  Home  Air  Force  Base 

7th  Avenue 

(See  County)  Co;  Elmore  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Number  189030004 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg  923 

Mountain  Home  Air  Force  Base 
Pine  Street 

(See  County)  Co:  Elmore  ID  8364S- 
Landholding  Agency:  Air  Force 
Property  Number  189030005 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg  604 

Mountain  Home  Air  Force  Base 
7th  Avenue 

(See  County)  Co:  Elmore  ID  83648- 
Landholding  Agency:  Air  Force 
Property  Number  189030006 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg  229 

Mt  Home  Air  Force  Base 
1st  Avenue  and  A  Street 
Mt.  Home  AFB  Co:  Elmore  ID  83648- 
Landholding  Agency:  Air  Force 
Property  Number  189040857 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Within  airport  runway 

clear  zone 

Bldg  4403 

Mountain  Home  Air  Force  Base 
Mountain  Home  Co:  Elmore  ID  83647- 
Landholding  Agency:  Air  Force 
Property  Number  189520008 
Status:  Unutilized 


Reason:  Extensive  deterioration 

Bldg  PBF-621 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg  CPP-1609 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Nvunber  419610002 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg  CPP-691 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg  CPP-625 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  4196100O4 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg  CPP-650 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Ener;gy 

Property  Number  419610005 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg  CPP-608 

Idaho  National  Elngineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610006 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg  TAN-660 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610007 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg  TAN-636 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Enei^gy 

Property  Number  419610008 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-609 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Projjerty  Number  419610009 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-670 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610010 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-661 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 
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Landholding  Agency:  Energy 

Property  Number:  419610011 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-657 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610012 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TRA-669 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  10  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610013 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-637 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Laadholding  Agency:  Energy 

Property  Number:  419610014 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-635 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610015 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-638 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610016 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-651 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610017 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TRA-673 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610018 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-620 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610019 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-616 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610020 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-617 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610021 

Status:  Unutilized 

Reason:  Secured  Area 


Bldg.  PBF-619 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Lemdholding  Agency:  Energy 

Property  Number  419610022 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-624 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610023 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-625 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610024 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-629 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610025 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-604 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

I^ndholding  Agency:  Energy 

Property  Number:  419610026 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-673 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Prop>erty  Number  419610027 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-664 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610029 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-643 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610030 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-652 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610032 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TRA-641 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610034 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-691 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 


Property  Number:  419610036 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-606 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610037 

Status:  Unutilized 

Reason:  Secured  Area 

ARA626 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610003 

Status:  Excess 

Reason:  Secured  Area 

CF657/CF716 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610005 

Status:  Excess 

Reason:  Secured  Area 

CPP709 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610007 

Status:  Excess 

Reason:  Secured  Area 

TAN620/TAN656 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610009 

Status:  Excess 

Reason:  Secured  Area,  Extensive 

deterioration 
STF  Area.  Natl  Eng  &  Env  Lab 
#601,  607,  612,  501,  502,  ARA-628 
Scoville  Co:  Butte  ID  83415- 
Landholding  Agency:  Energy 
Property  Number:  419740003 
Status:  Excess 

Reason:  Extensive  deterioration 
TAN  602,  631,  663,  702,  704 
Idaho  Natl  Engineering  &  Environmental  Lab 
Test  Area  NorUi 
Scovile  Co:  Butte  ID  83415- 
Landholding  Agency:  Energy 
Property  Number:  419830002 
Status:  Excess 
Reason:  Within  2000  fi.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
8  Bldgs. 

Idaho  Natl  Engineering  &  Environmental  Lab 
Test  Reactor  North 
Scovile  Co:  Butte  ID  83415- 
Location:  TRA  643,  644,  655,  660,  704-706, 

755 
Landholding  Agency:  Energy 
Property  Number:  419830003 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 

Illinois 

Bldg.  594 

Argonne  National  Laboratory 

Argonne  Co:  DuPage  IL  60439- 

Landholding  Agency:  Energy 

Property  Number  419820002 

Status:  Excess 
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Reason:  Extensive  deterioration 
Calumet  Harbor  Station 
U.S.  Coast  Guard 
Chicago  Co:  Cook  IL 
Landholding  Agency:  DOT 
Property  Number:  879310005 
Status:  Excess 
Reason:  Secured  Area 

Indiana 

Brookville  Lake — Bldg. 
Brownsville  Rd.  in  Union 
Liberty  Co:  Union  IN  47353- 
Landholding  Agency:  COE 
Property  Number:  319440004 
Status:  Excess 
Reason:  Extensive  deterioration 

Iowa 

Bldg.  00671 

Sioux  Gateway  Airport 

Sioux  Co:  Woodbury  lA  51110- 

Landholding  Agency:  Air  Force 

Property  Number  189310009 

Status:  Unutilized 

Reason:  Other 

Comment:  Fuel  pump  station 

Bldg.  00736 

Sioux  Gateway  Airport 

Sioux  Co:  Woodbury  lA  51110- 

Landholding  Agency:  Air  Force 

Property  Number:  189310010 

Status:  Unutilized 

Reason:  Other 

Comment:  Pump  station 

House,  Tract  100 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131- 

Landholding  Agency:  COE 

Property  Number:  319530002 

Status:  Excess 

Reason:  Extensive  deterioration 

Play  House,  Tract  100 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530003 

Status:  Excess 

Reason:  Extensive  deterioration 

House,  Tract  122 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530004 

Status:  Excess 

Reason:  Extensive  deterioration 

Shed,  Tract  122 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number;  319530005 

Status:  Excess 

Reason:  Extensive  deterioration 

Garage,  Tract  122 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530006 

Status:  Excess 

Reason:  Extensive  deterioration 

Machine  Shed,  Tract  122 
Camp  Dodge 

Johnston  Co:  Polk  L\  50131- 
Landholding  Agency:  COE 
Property  Number:  319530007 


Status:  Excess 

Reason;  Extensive  deterioration 

Barn.  Tract  122 

Camp  Dodge 

Johnston  Co;  Polk,  L\  50131- 

Landholding  Agency;  COE 

Property  Number:  319530008 

Status:  Excess 

Reason:  Extensive  deterioration 

2-Car  Garage,  Tract  122 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530009 

Status:  Excess 

Reason;  Extensive  deterioration 

Bam,  Tract  128 

Camp  Dodge 

Johnston  Co;  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530010 

Status;  Excess 

Reason:  Extensive  deterioration 

Shed,  Tract  128 

Camp  Dodge 

Johnston  Co;  Polk,  lA  50131- 

Landholding  Agency;  COE 

Property  Number:  319530011 

Status;  Excess 

Reason;  Extensive  deterioration 

House,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency;  COE 

Property  Number;  319530012 

Status;  Excess 

Reason;  Extensive  deterioration 

Play  House,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency;  COE 

Property  Number;  319530013 

Status:  Excess 

Reason;  Extensive  deterioration 

Kennel,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530014 

Status:  Excess 

Reason;  Extensive  deterioration 

Com  Crib,  Tract  129 

Camp  Dodge 

Johnston  Co;  Polk  lA  50131- 

Landholding  Agency;  COE 

Property  Number;  319530015 

Status:  Excess 

Reason:  Extensive  deterioration 

Bam  W,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530016 

Status;  Excess 

Reason;  Extensive  deterioration 

Barn  E,  Tract  129 

Camp  Dodge 

Johnston  Co;  Polk  lA  50131- 

Landholding  Agency;  COE 

Property  Number;  319530017 

Status;  Excess 

Reason;  Extensive  deterioration 

Shed.  Tract  129 

Camp  Dodge 


Johnston  Co:  Polk  lA  50131- 

Landholding  Agencv;  COE 

Projserty  Number:  319530018 

Status;  Excess 

Reason;  Extensive  deterioration 

House,  Tract  130 

Camp  Dodge 

Johnston  Co;  Polk  lA  50131- 

Landholding  Agency;  COE 

Property  Number;  319530019 

Status;  Excess 

Reason;  Extensive  deterioration 

Out  House,  Tract  130 

Camp  Dodge 

Johnston  Co;  Polk.  lA  50131- 

Landholding  Agency:  COE 

Property  Number;  319530020 

Status;  Excess 

Reason;  Extensive  deterioration 

Chicken  House,  Tract  130 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency;  COE 

Property  Number:  319530021 

Status:  Excess 

Reason;  Extensive  deterioration 

Shed,  Tract  130 

Camp  Dodge 

Johnston  Co;  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number;  319530022 

Status;  Excess 

Reason;  Extensive  deterioration 

Bam,  Tract  135 
Camp  Dodge 

Johnston  Co;  Polk  lA  50131- 
Landholding  Agency;  COE 
Property  Number:  319530023 
Status;  Excess 

Reason;  Extensive  deterioration 
Smokehouse,  Tract  135 
Camp  Dodge 

Johnston  Co;  Polk  lA  50131- 
Landholding  Agency;  COE 
Property  Number;  319530O24 
Status:  Excess 
,  Reason;  Extensive  deterioration 
Shed,  Tract  137 
Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 
Landholding  Agency;  COE 
Property  Number;  319530025 
Status:  Excess 

Reason:  Extensive  deterioration 
Shed— White.  Tract  137 
Camp  Dodge 

Johnston  Co;  Polk  lA  50131- 
Landholding  Agency:  COE 
Property  Number;  319530026 
Status;  Excess 

Reason:  Extensive  deterioration 
Leanto.  Tract  137 
Camp  Dodge 

Johnston  Co;  Polk  lA  50131- 
Landholding  Agency;  COE 
Property  Number:  319530027 
Status:  Excess 
Reason:  Extensive  deterioration 

Tract  116.  Camp  Dodge 
Johnston  Co:  Polk  lA  50131- 
Landholding  Agency:  COE 
Prof>erty  Number:  319630006 
Status:  Unutilized 
Reason;  Extensive  deterioraiion 
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Kansas 

Bldg.  2703 

Forbes  Field 

Topeka  KS 

Landholding  Agency:  Air  Force 

Property  Number:  189820018 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Kentucky 

Spring  House 

Kentucky  River  Lock  and  Dam  No.  1 

Highway  320 

CarrolUon  Co:  Carroll  KY  41008- 

Landholding  Agency:  COE 

Property  Number:  219040416 

Status:  Unutilized 

Reason:  Other 

Reason:  Spring  House 

Building 

Kentucky  River  Lock  and  Dam  No.  4 

1021  Kentucky  Avenue 

Frankfort  Co:  Franklin  KY  40601-9999 

Landholding  Agency:  COE 

Property  Number:  219040417 

Status:  Unutilized 

Reason:  Other 

Reason:  Coal  Storage 

Building 

Kentucky  River  Lock  and  Dam  No.  4 

1021  Kentucky  Avenue 

Frankfort  Co:  Franklin  KY  40601-9999 

Landholding  Agency:  COE 

Property  Number:  219040418 

Status:  Unutilized 

Reason:  Other 

Reason:  Coal  Storage 

Barn 

Kentucky  River  Lock  and  Dam  No.  3 

Highway  561 

Pleasureville  Co:  Henry  KY  40057- 

Landholding  Agency:  COE 

Property  Number:  219040419 

Status:  Underutilized 

Reason;  Other 

Reason:  110  year  ol'd  barn  with  crumbled 

foundation 
Latrine 

Kentucky  River  Lock  and  Dam  No.  3 
Highway  561 

Pleasureville  Co:  Henry  KY  40057- 
Landholding  Agency:  COE 
Property  Number:  319040009 
Status:  Unutilized 
Reason:  Other 
Reason:  Detached  Latrine 
6-Room  Dwelling 
Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
Location:  Off  State  Hwy  369.  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number:  319120010 
Status:  Unutilized 
Reason:  Flood  way 
2 -Car  Garage 

Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
Location:  Off  State  Hwy  369,  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number:  319120011 
Status:  Unutilized 
Reason:  Floodway 
Office  and  Warehouse 


Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
Location:  Off  State  Hwy  369,  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number:  319120012 
Status:  Unutilized 
Reason:  Floodway 
2  Pit  Toilets 

Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
Landholding  Agency:  COE 
Property  Number:  319120013 
Status:  Unutilized 
Reason:  Floodway 
Louisiana 

Bldg.  3477 

Barksdale  Air  Force  Base 

Davis  Avenue 

Barksdale  AFB  Co:  Bossier  LA  71110-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189140015 

Status:  Unutilized 

Reason:  Secured  Area 

Weeks  Island  Facility 

New  Iberia  Co:  Iberia  Parish  LA  70560- 

Landholding  Agency:  Energy 

Property  Numhier:  419610038 

Status:  Underutilized 

Reason:  Secured  Area 

Maine 

Supply  Bldg.,  Coast  Guard 

Southwest  Harbor 

Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  879240005 
Status:  Unutilized 
Reason:  Floodway 

Base  Exchange,  Coast  Guard 

Southwest  Harbor 

Southwest  Harbor  Co:  Hancock  ME  045679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  879240006 
Status:  Unutilized 
Reason:  Floodway 

Engineering  Shop,  Coast  Guard 

Southwest  Harbor 

Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  879240007 
Status:  Unutilized 
Reason:  Floodway 

Storage  Bldg.,  Coast  Guard 

Southwest  Harbor 

Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  879240008 
Status:  Unutilized 
Reason:  Floodway 
Squirrel  Point  Light 
U.S.  Coast  Guard 

Phippsburg  Co:  Sayadahoc  ME  04530- 
Landholding  Agency:  DOT 
Property  Number:  879240032 
Status:  Unutilized 
Reason:  Floodway 
Keepers  Dwelling 

Heron  Neck  Light,  U.S.  Coast  Guard 
Vinalhaven  Co:  Knox  ME  04841- 


Landholding  Agency:  DOT 

Property  Number:  879240035 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Fort  Popham  Light 

Phippsburg  Co:  Sagadahoc  ME  04562- 

Landholding  Agency:  DOT 

Property  Number:  879320024 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Nash  Island  Light 

U.S.  Coast  Guard 

Addison  Co:  Washington  ME  04606- 

Landholding  Agency:  DOT 

Property  Number:  879420005 

Status;  Unutilized 

Reason:  Other 

Comment;  Inaccessible 

Bldg.— South  Portland  Base 

U.S.  Coast  Guard 

S.  Portland  Co:  Cumberland  ME  04106- 

Landholding  Agency:  DOT 

Property  Number;  879420006 

Status;  Unutilized 

Reason:  Secured  Area 

Garage — Boothbay  Harbor  Stat. 

Boothbay  Harbor  Co:  Lincoln  ME  04538- 

Landholding  Agency;  DOT 

Property  Number;  879430001 

Status:  Unutilized 

Reason:  Secured  Area 

Maryland 

Bldg.  3542 

Andrews  AFB 

Andrews  AFB  MD  20652-25177 

Landholding  Agency:  Air  Force 

Property  Number:  189810010 

Status;  Unutilized 

Reason;  Secured  Area 

Bldg.  3543 

Andrews  AFB 

Andrews  AFB  MD  20652-25177 

Landholding  Agency;  Air  Force 

Property  Number;  189810011 

Status;  Unutilized 

Reason;  Secured  Area 

Bldgs.  38-39,  41,  43-46,  56 

U.S.  Coast  Guard  Yard 

Baltimore  MD  21226- 

Landholding  Agency;  DOT 

Property  Number:  879540005 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 
Bldg.  53 

U.S.  Coast  Guard  Yard 
Baltimore  MD  21226- 
Landholding  Agency:  DOT 
Property  Number:  879540006 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 
Bldg.  6 
U.S.  Coast  Guard  Yard,  2401  Hawkins  Point 

Rd. 
Baltimore  MD  21226-1797 
Landholding  Agency;  DOT 
Property  Number;  879620001 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  59 
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U.S.  Coast  Guard  Yard,  2401  Hawkins  Point 

Rd. 
Baltimore  MD  21226-1797 
Landholding  Agency:  DOT 
Property  Number:  879620002 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 

Massachusetts 

Bldg.  4,  USCG  Support  Center 

Commercial  Street 

Boston  Co:  Suffolk  MA  02203- 

Landholding  Agency:  DOT 

Property  Number:  8796240001 

Status:  Underutilized 

Reason:  Secured  Area 

Eastern  Point  Light 

U.S.  Coast  Guard 

Gloucester  Co:  Essex  MA  01930- 

Landholding  Agency:  DOT 

Property  Number:  879240029 

Status:  Unutilized 

Reason:  Floodway,  Secured  Area 

Storage  Shed 

Highland  Light 

N.  Truro  Co:  Barnstable  MA  02652- 

Landholding  Agency:  DOT 

Property  Number:  879430004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Michigan 

Bldg.  71 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenavsr  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010810 

Status:  Excess 

Reason:  Other 

Comment:  Sewage  treatment  and  disposal 

facility 
Bldg.  99  (WATER  WELL) 
Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010831 
Status:  Excess 
Reason;  Other 
Comment:  Water  well 

Bldg.  100  (WATER  WELL) 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010832 

Status:  Excess 

Reason:  Other 

Comment:  Water  well 

Bldg.  118 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010875 

Status:  Excess 

Reason:  Other 

Comment:  Gasoline  Station 

Bldg  120 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010876 

Status:  Excess 

Reason:  Other 

Comment;  Gasoline  Station 

Bldg  166 


Calumet  Air  Force  Station 

Caiumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010877 

Status:  Excess 

Reason:  Other 

Comment:  Pump  lift  station 

Bldg  168 

Calumet  Air  Force  Station 

Calumet  Co;  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Prof)erty  Number:  189010878 

Status:  Excess 

Reason:  Other 

Comment:  Gasoline  Station 

Bldg  69 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010889 

Status:  Excess 

Reason:  Other 

Comment:  Sewer  pump  facility 

Bldg  2 

Calumet  Air  Force  Station 

Calumet  Co;  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number;  189010890 

Status:  Excess 

Reason:  Other 

Comment:  Water  pump  station 

Facility  20 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  189630001 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Facility  21 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189630002 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  30 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189630003 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  98 
Selfridge  AFB 

Mt.  Clemens  Co;  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189630004 
Status:  Unutilized 
Reason:  Within  2000  ft,  of  flammable  or 

explosive  material,  Secured  Area 
Facility  103 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency;  Air  Force 
Property  Number:  189630005 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  116 
Selfridge  AFB 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 


Landholding  Agency:  Air  Force 
Property  Number:  189630006 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Facility  129 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189630007 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flanunable  or 

explosive  material.  Secured  Area 
Facility  152 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189630008 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Facility  156 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189630009 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Facility  181 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  Ml  48045-5295 
Landholding  Agency:  Air  Force 
Property  .Number;  189630010 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  509 
Selfridge  AFB 

Mt.  Clemens  Co;  Macomb  MI  48045-5295 
Landholding  .\gency:  Air  Force 
Property  Number;  189630011 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 

Facility  562 

Selfridge  AFB 

Ml.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  189630012 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  .*irea 
Facility  573 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  Ml  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189630013 
Status:  Unutilized 
Reason:  Secured  Area 
Facility  801 
Selfridge  AFB 

.Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency;  Air  Force 
Property  Number:  189630014 
Status:  Unutilized 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  827 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  M!  48045-5295 
Landholding  Agency:  Air  Force 
Property  .Number:  189630015 
Status:  Unutilized 
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Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Facility  832 
Selfrid'ge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189630016 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area 

Facility  833 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189630017 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Facility  1005 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  189630018 

Status;  Unutilized 

Reason:  Secured  Area 

Facility  1012 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  189630019 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  1017 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  189630020 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  1025 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  189630021 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  1031 

Selfridge  AFB 

Mt.  Clemens  Co;  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  189630022 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  1041 

Selfridge  AFB 

Mt.  Clemens  Co;  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  189630023 

Status;  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Facility  1445 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189630024 
Status:  Unutilized 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  1514 
Selfridge  AFB 

Mt.  Clemens  Co;  Macomb  MI  48085-5295 
landholding  Agency;  Air  Force 
Property  Number:  189630025 


Status:  Unutilized 

Reason:  Secured  Area 

Facility  1575 

Selfridge  AFB 

.Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  189630026 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Facility  1576 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189630027 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Facility  1578 
Selfridge  AFB 

Mt.  Clemens  Co;  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189630028 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Facility  1580 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189630029 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  1582 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Profjerty  Number:  189630030 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  1583 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189630031 
Status;  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  1584 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189630032 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  1585 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189630033 
Status;  Unutilized 
Reason;  Secured  Area 

Facilities  246,  248.  252-254 

Selfridge  Air  National  Guard 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number;  189710039 

Status:  Unutilized 

Reason;  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
7  Facilities 


Selfridge  Air  National  Guard 

#240,  242,  244,  245,  247,  250,  251 

Mt.  Clemens  Co:  Macomb  Ml  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  189710040 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facilities  237,  238 
Selfridge  Air  National  Guard 
Mt.  Clemens  Co;  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189710041 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
5  Facilities 

Selfridge  Air  National  Guard 
#228,  230,  232,  234,  236 
Mt.  Clemens  Co;  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189710042 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  114 

Selfridge  Air  National  Guard 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189710043 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Quarters  B 
U.S.  Coast  Guard 
Marquette  MI  49855- 
Landholding  Agency:  DOT 
Property  Number:  879740001 
Status:  Unutilized 
Reason:  Secured  Area 

Mississippi 

Natchez  Moorings 

82  L.E.  Berry  Road 

Natchez  Co:  Adams  MS  39121- 

Landholding  Agency:  DOT 

Property  Numtjer:  879340002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Missouri 

Tract  2222 

Stockton  Project 

Aldrich  Co;  Polk  MO  65601- 

Landholding  Agency:  COE 

Property  Number:  319510001 

Status:  Excess 

Reason:  Extensive  deterioration 

Bam,  Longview  Lake 

Kansas  City  Co:  Jackson,  MO  64134- 

Landholding  Agency:  COE 

Property  Number:  319620001 

Status:  Excess 

Reason:  Extensive  deterioration 

Montana 

Bldg.  1189,  Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number;  189540013 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  1308,  Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number:  189540014 
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Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  547 

Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number  189620025 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  23 

Great  Falls  ANG  Station 
Great  Falls  Co:  Cascade  MT  59404- 
Landholding  Agency:  Air  Force 
Property  Number  189720030 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 

Bldg.  24 

Great  Falls  ANG  Station 

Great  Falls  Co:  Cascade  MT  59404- 

Landholding  Agency:  Air  Force 

Property  Number  189720031 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  35 

Great  Falls  ANG  Station 
Great  Falls  Co:  Cascade  MT  59404- 
Landholding  Agency:  Air  Force 
Property  Number  189720033 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 

Bldg.  360 

Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number  189720037 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  3070 

Malmstrom  AI^ 

Mabnstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number  189740011 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  230 
Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number  189810012 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  1065 
Malmstrom  AFB 

Mahnstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number  189810013 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 

Bldg.  1305 

Malmstrom  AFB 

Mahnstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number  189810014 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  42 


Great  Falls  lAP 

Great  Falls  Co:  Cascade  MT  59404-5570 

Landholding  Agency:  Air  Force 

Property  Number  189810015 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flanunable  or 

explosive  material,  Seciued  Area 
Bldg.  22 
Great  Falls  lAP 

Great  Falls  Co:  Cascade  MT  59404-5570 
Landholding  Agency:  Air  Force 
Property  Number  189820019 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  13408 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number  189820020 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone.  Secured  Area,  Extensive 

deterioration 
Bldg.  13415 

Mahnstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number  189820021 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone.  Secured  Area,  Extensive 

deterioration 

Nebraska 

Offutt  Communications  Annex — 13 

Offun  Air  Force  Base 

Scribner  Co:  Dodge  NE  68031- 

Landholding  Agency:  Air  Force 

Property  Number  189210006 

Status:  Unutilized 

Reason:  Other 

Comment:  tonaei  sewage  lagoon 

Bldg.  637 

Lincoln  Municipal  Airport 

2301  West  Adams 

Lincoln  Co:  Lancaster  NE  68524- 

Landholding  Agency:  Air  Force 

Property  Number  189230021 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  639 

Lincoln  Municipal  Airport 

2301  West  Adams 

Lincoln  Co:  Lancaster  NE  68524- 

Landholding  Agency:  Air  Force 

-Property  Number;  189230022 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  31 

Offutt  Air  Force  Base 
Sac  Boulevard 
Offutt  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Number  189240007 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  311 

Offutt  Air  Force  Base 
Nelson  Drive 

Offutt  Co:  Sarpy  NE  681 1 3- 
Landholding  Agency:  Air  Force 
Property  Number  189240008 
Status:  Unutilized 
Reason:  Secured  Area 


Bldg.  401 

Offutt  Air  Force  Base 
Custer  Drive 

Offutt  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Number  189240009 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  416 

Offutt  Air  Force  Base 
Sherman  Turnpike 
Offutt  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Number  189240010 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  417 

Offutt  Air  Force  Base 
Sherman  Turnpike 
Offutt  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Number  189240011 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  545 

Offutt  Air  Force  Base 
Offutt  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Number  189240012 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  21 

Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320058 
Status:  Excess 
Reason:  Other 
Comment:  Generator 

Bldg.  4,  Hastings  Family  Hsg. 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320059 
Status:  Excess 
Reason:  Other 
Comment:  Contamination 
Bldg.  500 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320060 
Status:  Excess 
Reason:  Other 
Comment:  Contamination 

Bldg.  502 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320061 
Status:  Excess 
Reason:  Other 
Comment:  Contamination 

Bldg.  504 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320062 
Status:  Excess 
Reason:  Other 
Comment:  Contamination 
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Bldg.  506 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320063 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  507 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co;  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320064 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  509 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320065 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  511 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320066 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  512 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320067 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  515 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320068 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  517 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320069 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  519 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NT  68901- 

Landholding  Agency:  Air  Force 

Property  Number;  189320070 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  521 

Hastings  Family  Housing 


Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co;  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320071 

Status;  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  523 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co;  Adams  NE  68901- 

Landholding  Agency;  Air  Force 

Property  Number;  189320072 

Status:  Excess 

Reason:  Other 

ConMnent;  Contamination 

Bldg.  525 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co;  Adams  NE  68901- 

Landholding  Agency;  Air  Force 

Property  Number;  189320073 

Status;  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  526 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co;  Adams  NE  68901- 

Landholding  Agency;  Air  Force 

Property  Number  189320074 

Status;  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  529 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency;  Air  Force 

Property  Number;  189320075 

Status;  Excess 

Reason;  Other 

Comment:  Contamination 

Bldg.  531 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co;  Adams  NE  68901- 

Landholding  Agency;  Air  Force 

Property  Number:  189320076 

Status:  Excess 

Reason;  Other 

Comment;  Contamination 

Bldg.  533 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co;  Adams  NE  68901- 

Landholding  Agency;  Air  Force 

Property  Number;  189320077 

Status:  Excess 

Reason:  Other 

Comment;  Contamination 

Bldg.  534 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency;  Air  Force 

Property  Number:  189320078 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  536 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 


Landholding  Agency:  Air  Force 

Property  Number:  189320079 

Status;  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  538 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency;  Air  Force 

Property  Number:  189320080 

Status:  Excess 

Reason:  Other 

Comment;  Contamination 

Bldg.  541 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co;  Adams  NE  68901- 

Landholding  Agency;  Air  Force 

Property  Number;  189320081 

Status:  Excess 

Reason;  Other 

Comment:  Contamination 

Bldg.  542 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency;  Air  Force 

Property  Number:  189320082 

Status:  Excess 

Reason;  Other 

Comment:  Contamination 

Bldg.  544 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co;  Adams  NE  68901- 

Landholding  Agency;  Air  Force 

Property  Number:  189320083 

Status;  Excess 

Reason:  Other 

Comment;  Contamination 

Bldg.  546 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co;  Adams  NE  68901- 

Landholding  Agency;  Air  Force 

Property  Number:  189320084 

Status;  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  549 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co;  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Prof)erty  Number:  189320085 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  550 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency;  Air  Force 

Property  Number;  189320086 

Status;  Excess 

Reason;  Other 

Comment:  Contamination 

Bldg.  552 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co;  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320087 
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Status:  Excess 
Reason:  Other 
Comment:  Contamination 

Bldg.  553 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320088 
Status:  Excess 
Reason:  Other 
Comment:  Contamination 

Bldg.  555 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  hfE  68901- 
Landholding  Agency:  Air  Force 
Projierty  Number:  189320089 
Status:  Excess 
Reason:  Other 
Comment:  Contamination 

Bldg.  557 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320090 
Status:  Excess 
Reason:  Other 
Comment:  Contamination 

Bldg.  558 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320091 
Status:  Excess 
Reason:  Other 
Comment:  Contamination 

Bldg.  560 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320092 
Status:  Excess 
Reason:  Other 
Comment:  Contamination 
27  Detached  Garages 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320093 
Status:  Excess 
Reason:  Other 
Comment:  Contamination 

Bldg.  17 

Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320094 
Status:  Excess 
Reason:  Other 
Comment:  Contamination 

Bldg.  16 

Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320095 
Status:  Excess 
Reason:  Other 
Comment:  Contamination 
Bldg.  18 


Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320096 
Status:  Excess 
Reason:  Other 
Comment:  Contamination 
Bldg.  6 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320097 
Status:  Excess 
Reason:  Other 
Comment:  Contamination 

Bldg.  547 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320098 
Status:  Excess 
Reason:  Other 
Comment:  Contamination 

Bldg.  604 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320099 
Status:  Excess 
Reason:  Other 
Comment:  Contamination 

Bldg.  686 

Offutt  Air  Force  Base 

Offutt  Co:  Sarpy  NE  68113- 

Landholding  Agency:  Air  Force 

Property  Number:  189320021 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  439 

Offutt  Air  Force  Base 

Offutt  Co:  Sarpy  NE  68113- 

Landholding  Agency:  Air  Force 

Property  Number:  189510022 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  606 

NE  Air  National  Guard 

Lincoln  Co:  Lancaster  NE  68524-1888 

Landholding  Agency:  Air  Force 

Property  Number:  189720028 

Status:  Underutilized 

Reason:  Flood  way,  Secured  Area 

Bldg.  675 

NE  Air  National  Guard 

Lincoln  Co:  Lancaster  NE  68524-1888 

Landholding  Agency:  Air  Force 

Property  Number:  189720029 

Status:  Unutilized 

Reason:  Floodway,  Secured  Area 

New  Hampshire 

Bldg.  101 

New  Boston  Air  Force  Station 

Amherst  Co:  Hillsborough  NH  03031-1514 

Landholding  Agency:  Air  Force 

Property  Number:  189320005 

Status:  Unutilized 

Reason;  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  102 

New  Boston  Air  Force  Station 
Amherst  Co:  Hillsborough  NH  03031-1514 


Landholding  Agency:  Air  Force 
Property  Number:  189320006 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Bldg.  104 

New  Boston  Air  Force  Station 

Amherst  Co:  Hillsborough  NH  03031-1514 

Landholding  Agency:  Air  Force 

Property  Number  189320007 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flanmiable  or 

explosive  material 
Bldg.  116 

New  Boston  Air  Force  Station 
Amherst  Co:  Hillsborough  NH  03031-1514 
Landholding  Agency:  Air  Force 
Property  Number:  189540016 
Status:  Unutilized 
Reason;  Extensive  deterioration 

New  Jersey 

Piers  and  Wharf 

Station  Sandy  Hook 

Highlands  Co:  Monmouth  NJ  07732-5000 

Landholding  Agency:  DOT 

Property  Number  879240009 

Status:  Unutilized 

Reason:  Extensive  deterioration,  Secured 

Area 
Chapel  Hill  Front  Range  Light  Tower 
Middletown  Co;  Monmouth  NJ  07748- 
Landholding  Agency:  DOT  __ 

Property  Number:  879440002 
Status;  Unutilized 
Reason;  Other 
Comment:  Skeletal  tower 
Bldg.  103 

U.S.  Coast  Guard  Station  Sandy  Hook 
Middleton  Co:  Monmouth  NJ  07737- 
Landholding  Agency:  DOT 
Property  Number;  879610002 
Status:  Unutilized 
Reason:  Secured  Area 

New  Mexico 

Bldg.  831 

833  CSG/DEER 

Holloman  Air  Force  Base  Co;  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189130333 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  21 

Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189240032 
Status;  Unutilized 
Reason:  Secured  Area 

Bldg.  80 

Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189240033 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  98 

Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number;  189240034 
Status;  Unutilized 
Reason:  Secured  Area 
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Bldg.  324 

Holloman  Air  Force  Base  Co:  Otero  NfM 

88330- 
Landhoiding  Agency:  Air  Force 
Property  Number:  189240035 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  598 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240036 
Status:  Unutilized 
Reason:  Secured 'Area 
Bldg.  801 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189240037 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  802 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240038 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1095 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189240039 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1096 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189240040 
Status:  Unutilized 
Reason:  Secured  Area 
Facility  321 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency;  Air  Force 
Property  Number:  189240041 
Status:  Unutilized 
Reason:  Secured  Area 
Facility  75115 
Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240042 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  874 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  189320041 
Status:  Unutilized 
Reason:  Secured  Area,  Other 
Comment:  Extensive  Deterioration 
Bldg.  1258 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  189320042 
Status:  Unutilized 
Reason:  Secured  Area,  Other 
Comment:  Extensive  Deterioration 
Bldg.  134 
Holloman  Air  Force  Base 
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Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  189430014 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  640 

Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number  1894320015 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  703 

Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number  189430016 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 

Secured  Area 
Bldg.  813 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  189430017 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  821 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  189430018 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  829 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  189430019 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area 
Bldg.  867 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  189430020 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  884 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landhoiding  Agency:  Air  Force 
Property  Number  189430021 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone, 

Secured  Area 
Bldg.  886 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  189430022 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone, 

Secured  Area 
Bldg.  908 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  189430023 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  599 

Holloman  Air  Force  Base  Co:  Otero  NM 
88330- 


Landholding  Agency:  Air  Force 

Property  Number  189510001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  600 

Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189510002 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  599 

Holloman  AFB  Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  189610007 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  600 

Holloman  AFB  Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  189610008 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  995 

Holloman  AFB  Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  189610009 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  1257 

Holloman  AFB  Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  189740012 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  332 

Holloman  AFB  Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  189740013 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  205 

Holloman  AFB  Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  189740014 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  1089 

Holloman  AFB  Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  189830009 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  2149 

Holloman  AFB  Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  189830010 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  2151 

Holloman  AFB  Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  189830011 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  2176 

Holloman  AFB  Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  189830012 
Status:  Unutilized 
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Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area 

Bldg.  2178 

Holloman  AFB  Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189830013 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area 

Bldgs.  9252.  9268 

Kirtland  Air  Force  Base 

Albuquerque  Co:  Bernalillo  NM  87185- 

Landholding  Agency:  Energy 

Property  Number:  419430002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

McGee  Warehouse 

Los  Alamos  National  Lab 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  419610043 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  73,TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  Los  Alamos  NM  87545— 

Landholding  Agency:  Energy 

Property  Number:  419610044 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  75,  TA-16 
Los  Alamos  National  Lab 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  419610045 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  76.  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  419610046 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flanmiable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  77,  TA-16 
Los  Alamos  National  Lab 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number.  419610047 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  78,  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419610048 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  79,  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  419610049 

Status:  Unutilized 


Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area. 
Extensive  deterioration 

Bldg.  80,  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  419610050 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Extensive  deterioration 
Bldg.  99,  TA-16 
Los  Alamos  National  Lab 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  419610051 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  89,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  419620005 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 

Bldg.  90,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419620006 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.91,TA-lS 

Los  Alamos  National  Laboratory 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419620007 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  92,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419620008 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  93,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419620009 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  101,  TA-16 
Los  Alamos  National  Laboratory 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  419620010 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 

Extensive  deterioration 


Tech  Area  II 

Kirtland  Air  Force  Base 

Albuquerque  Co:  Bernalillo  NM  87105- 

Landholding  Agency:  Energy 

Property  Number:  419630004 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  l.TA-33 

Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  419810001 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 
deterioration 

Bldg.  2.  TA-33 

Los  Alamos  National  Laborator\' 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  419810002 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  24,  TA-33 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419810003 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  26,  TA-33 

Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  419810004 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  86,  TA-33 

Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  419810005 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  88,  TA-33 

Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  419810006 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 
deterioration 

Bldg.  89,  TA-33 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Enei^y 

Property  Number  419810007 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  2,TA-21 

Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  419810008 
Status:  Underutilized 
Reason:  Secured  Area 

Bldg.  3,  TA-21 

Los  Alamos  National  Laboratory 
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Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419810009 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  4.  TA-21 

Los  .Alamos  National  Laboratory 

Los  .Mamos  NM  87545- 

Landholding  Agency:  Energy 

Prof)erty  Number  419810010 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  5,  TA-21 

Los  .Alamos  National  Laboratory 

Los  .Alamos  .NM  87545- 

Landholding  Agency:  Energy 

Property  .Number  419810011 

Status:  Unutilized 

Reason:  Secured  .Area 

Bldg.  21,T.A-21 

Los  .Alamos  .National  Laboratory 

Los  .Alamos  NM  87545- 

Landholding  .Agency:  Energy 

Property  Number:  419810(312 

Status:  Unutilized 

Reason:  Secured  .Area 

Bldg.  116.  T.A-21 

Los  .Alamos  .National  Laboratory 

Los  .Alamos  N.M  87545- 

Landholding  Agency:  Energy 

Property  .Number:  419810013 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  212.  TA-21 
Los  .Alamos  National  Laboratory 
Los  .Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  4198100l'4 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  228.  TA-21 
Los  .Alamos  National  Laboratory 
Los  Alamos  NM  8754  5- 
Landholding  Agency:  Energy 
Property  Number:  419810015 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  286.  TA-21 
Los  .Alamos  .National  Laborator,' 
Lus  .Alamos  .\.M  87545- 
Landholding  Agency:  Energy 
Property  Number:  419810016 
Status:  Unutilized 
Reason:  Secured  .Area 
Bldg.  10,  TA-16 

Los  .Alamos  National  Laboratory 
Lns  .Alamos  .\.M  87545- 
Landholding  .Agency:  Energy 
Property  Number:  419810017 
Status:  Unutilized 

Reason.  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  ,Art:a. 
Extensive  deterioration 
Bldg.  27.  TA-16 

Los  .Alamos  National  Laborator\- 
Los  .Alamos  NM  87545- 
L.iiidholdmg  Agency:  Energy 
Property  Number:  419810018 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material.  Secured  .Area. 
Extensive  deterioration 
Bidg.  63.TA-15 
Los  .Alamos  .National  Laborator\' 


Los  .Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  419810019 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Extensive  deterioration 
Bldg.  515,  TA-16 
Los  Alamos  National  Laboratory 
Los  .Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  419810020 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area, 
Extensive  deterioration 
Bldg.  516  TA-16 
Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  419810021 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area, 
Extensive  deterioration 
Bldg.  517,  TA-16 
Los  .Alamos  National  Laboratory 
Los  .Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  419810022 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area, 
Extensive  deterioration 
Bldg.  518.  TA-16 
Los  Alamos  National  Laboratory 
Los  .Alamos  NM  87545- 
Landholding  .Agency:  Energy 
Property  Number:  419810023 
Status:  Unutilized 

Reason:  Within  2000  ft,  of  flammable  or 
explosive  material.  Secured  Area. 
Extensive  deterioration 
Bldg.  519.  TA-16 
Los  Alamos  National  Laboratory 
Los  Alamos  N.M  87545- 
Landholding  Agency:  Energy 
Property  Number:  419810024 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  .Area, 
Extensive  deterioration 
Bldg.  520.  T.A-16 
Los  .Alamos  National  Laboratory 
Los  .Alamos  .NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  419810025 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  .Area. 
Extensive  deterioration 

11  Bldgs..Tech  Areal 

Kirtland  AFB 

#639-43,  828.  830.  863.  881-883 

Albuquerque  NM  87185- 

Landholding  .Agency:  Energy 

Property  .Number:  419820001 

Status:  Excess 

Reason:  Extensive  deterioration 

New  York 

Bldg.  626  (Pin:  RVKQ] 

Niagara  Falls  International  Airport 

914th  Tactical  Airlift  Group 

.Niagara  Falls  Co:  .Niagara  NY  14303-5000 

Landholding  .Agency:  Air  Force 


Property  Number:  189010075 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  272 

Griffiss  Air  Force  Base 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number:  189140025 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  888 

Griffiss  Air  Force  Base 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number:  189140023 
Status:  Excess 
Reason:  Secured  Area 

Facility  814,  Griffiss  AFB 

NE  of  Weapons  Storage  Area 

Rome  Co:  Oneida  NY  13441- 

Landholding  Agency:  Air  Force 

Property  Number:  189230001 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone. 

Secured  Area 
Facility  808,  Griffiss  AFB 
Perimeter  Road 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number:  189230002 
Status:  Excess 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area 
Facility  807,  Griffiss  AFB 
Perimeter  Road 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number:  189230003 
Status:  Excess 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area 
Facility  126 
Griffiss  Air  Force  Base 
Hanger  Road 

Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Force 
Property  Number:  189240020 
Status:  Unutilized 
Reason:  Secured  Area 
Facility  127 
Griffiss  Air  Force  Base 
Hanger  Road 

Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Force 
Property  Number:  189240021 
Status:  Unutilized 
Reason:  Secured  Area 
Facility  135 
Griffiss  Air  Force  Base 
Hanger  Road 

Rome  Co:  Oneida  NY  13441-4520 
Landholding  .Agency:  Air  Force 
Property  Number:  189240022 
Status:  L'nutilized 
Reason:  Secured  Area 
Facility  137 
Griffiss  Air  Force  Base 
Otis  Street 

Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Force 
Property  Number:  189240023 
Status:  Unutilized 
Reason:  Secured  Area 
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Facility  138 

Griffiss  Air  Force  Base 

Otis  Street 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number:  189240024 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  173 

Griffiss  Air  Force  Base 

Selfridge  Street 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number:  189240025 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  261 

GrifHss  Air  Force  Base 

McDill  Street 

Rome  Co:  Oneida  NY  13441^520 

Landholding  Agency:  Air  Force 

Property  Number:  189240026 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  308 

Griffiss  Air  Force  Base 

205  Chanute  Street 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency;  Air  Force 

Property  Number:  189240027 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  1200 

Griffiss  Air  Force  Base 

Donaldson  Road 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number:  189240028 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  841 

Griffiss  Air  Force  Base 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number:  189330097 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  740 

Niagara  Falls  Air  Force  Reserve 

Niagara  Falls  Co:  Niagara  NY  14304-5001 

Landholding  Agency:  Air  Force 

Property  Number:  189720026 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone, 

Floodway,  Secured  Area 
Bldg.  629 
Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  189730006 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  604 
Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  189810016 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive' material,  Secured  Area 
Bldg.  606 
Hancock  Field 
Syracuse  Co:  Onondaga  NY  13211- 


Landholding  Agency:  Air  Force 
Property  Number:  189810017 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  615 
Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  189810018 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 

Bldg.  629 
Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  189810019 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Bldg.  630 

Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number:  189810020 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  635 
Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  189810021 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  640 
Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  189810022 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 

Bldg.  733 

Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number:  189810023 

Status:  Unutilized 

Reason;  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  514 
Niagara  Falls  ARS 

Niagara  Falls  Co:  Niagara  NY  14304-5001 
Landholding  Agency:  Air  Force 
Property  Number:  189810024 
Status;  Unutilized 
Reason:  Floodway,  Secured  Area,  Extensive 

deterioration 
Bldg.  614 
Niagara  Falls  ARS 

Niagara  Falls  Co;  Niagara  NY  14304-5001 
Landholding  Agency;  Air  Force 
Property  Number:  189830014 
Status;  Unutilized 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 

Bldg.  722 

Niagara  Falls  AFR 

Niagara  Falls  Co:  Niagara  NY  14305-5001 

Landholding  Agency:  Air  Force 


Property  Number:  189830015 

Status;  Unutilized 

Reason;  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  750 
Niagara  Falls  AFR 

Niagara  Falls  Co;  Niagara  NY  14305-5001 
Landholding  Agency;  Air  Force 
Property  Number;  189830016 
Status;  Unutilized 
Reason.  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  751 

Niagara  Falls  AFR 

Niagara  Falls  Co;  Niagara  NY  14305-5001 

Landholding  Agency:  Air  Force 

Property  Number;  189830017 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 

Warehouse 

Whitnev  Lake  Protect 

Whitney  Pomt  Co;  Broome  NY  13862-0706 

Landholding  Agency:  COE 

Property  Number:  319630007 

Status:  Unutilized 

Reason:  Extensive  deterioration 

2  Buildings 

Ant  Saugerties 

Saugerties  Co:  Ulster  NY  12477- 

Landholding  Agency:  DOT 

Property  Number  879230005 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  606,  Fort  Totten 

New  York  Co:  Queens  NY  11359- 

Landholding  Agency;  DOT 

Property  Number:  879240020 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  607.  Fort  Totten 

New  York  Co  Queens  NY  n35&- 

Landholding  Agency;  DOT 

Property  Number:  879240021 

Status:  Unutilized 

Reason:  Secured  Area.  Other 

Comment;  Extensive  deterioration 

Bldg.  605.  Fort  Totten  ~ 

New  York  Co:  Queens  NY  11359- 

Landholding  Agency:  DOT 

Property  Number:  879240022 

Status;  Unutilized 

Reason:  Secured  Area.  Other 

Comment:  Extensive  deterioration 

Eatons  Neck  Station 

U.S.  Coast  Guard 

Huntington  Co:  Suffolk  NY  11743- 

Landholding  Agencv';  DOT 

Property  Number;  879310003 

Status;  Unutilized 

Reason;  Extensive  deterioration.  Secured 

Area 
Bldg.  517,  USCG  Supf)ort  Center 
Governors  Island  Co;  .Manhattan  NY  10004- 
Landholding  Agency;  DOT 
Property  .Number;  879320025 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  138 

U.S.  Coast  Guard  Support  Center 
Governors  Island  Co;  Manhattan  NY  10004- 
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Landholding  .Agency:  DOT 

Property  Number:  879410003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  830 

U.S.  Coast  Guard 

Governors  Island  Co:  Manhattan  NY  10004- 

Landholding  Agency:  DOT 

Property  Number:  879420004 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  8 

Rosebank — Coast  Guard  Housing 

Staten  Island  Co:  Richmond  NY  10301- 

Landholding  Agency:  DOT 

Property  Number:  879530009 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  7 

Rosebank — Coast  Guard  Housing 

Staten  Island  Co:  Richmond  NY  10301- 

Landholding  Agency:  DOT 

Property  .Number:  879530010 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  222 
Fort  Wadsworth 

Staten  Island  Co:  Richmond  .NY  10305- 
Landholding  Agency:  DOT 
Property  Number:  879620003 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  223 
Fort  Wadsworth 

Staten  Island  Co:  Richmond  NY  10305- 
Landholding  Agency:  DOT 
Property  Number:  879620004 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  205 
Fort  Wadsworth 

Staten  Island  Co:  Richmond  NY  10305- 
Landholding  Agency:  DOT 
Property  Number:  879620005 
Status:  Unutilized 
Reason:  Secured  .Area 
Bldg.  9 

U.S.  Coast  Guard — Rosebank 
Staten  Island  Co:  Richmond  NY  10301- 
Landholding  Agency:  DOT 
Property  Number:  879630027 
Status:  Excess 
Reason:  Secured  .Area 
Bldg.  10 

U.S.  Coast  Guard — Rosebank 
Staten  Island  Co:  Richmond  NY  10301- 
Landholding  Agency:  DOT 
Property  Number:  879630028 
Status:  Excess 
Reason:  Secured  .Area 
Bldg.  206,  Rosebank 
Staten  Island  Co:  Richmond  NY  10301- 
Landholding  Agency:  DOT 
Property  Number:  879630029 
Status:  Excess 
Reason:  Secured  Area 

North  Carolina 

Bldg.  4230— Youth  Center 

Cannon  .Ave, 

Goidsboro  Co:  Wayne  NC  27531-5005 

Landholding  Agency:  .Air  Force 

Property  Number:  189120233 

Status:  Underutilized 


Reason:  Secured  .Area 
Bldg.  607.  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308-2890 
Landholding  Agency:  Air  Force 
Property  .Number:  189330041 
Status:  Unutilized 

Reason:  Extensive  deterioration.  Secured 
Area 

Bldg.  910,  Pope  Air  Force  Base 

Fayetteville  Co:  Cumberland  NC  28308-2003 

Landholding  Agency:  Air  Force 

Property  Number:  189420022 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  912,  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308-2003 
Landholding  Agency:  Air  Force 
Property  Number  189420023 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  914,  Pope  Air  Force  Base 

Fayetteville  Co:  Cumberland  NC  28308-2003 

Landholding  Agency:  Air  Force 

Property  Number:  189420024 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  633,  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308- 
Landholding  Agency:  Air  Force 
Property  Number:  189540019 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Group  Cape  Hatteras 
Boiler  Plant 

Buxton  Co:  Dare  NC  27902-0604 
Landholding  Agency:  DOT 
Property  Number:  879240018 
Status:  Unutilized 
Reason:  Secured  Area 
Group  Cape  Hatteras 
Bowling  Alley 

Buxton  Co:  Dare  NC  27902-0604 
Landholding  Agency:  DOT 
Property  Number:  879240019 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  54 

Group  Cape  Hatteras 
Buston  Co:  Dare  NC  27902-0604 
Landholding  Agency:  DOT 
Property  Number:  879340004 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  83 

Group  Cape  Hatteras 
Buxton  Co:  Dare  NC  27902-0604 
Landholding  Agency:  DOT 
Property  Number:  879340005 
Status:  Unutilized 
Reason:  Secured  Area 
Water  Tanks 
Group  Cape  Hatteras 
Buxton  Co:  Dare  NC  27902-0604 
Landholding  Agency:  DOT 
Property  Number:  879340006 
Status:  Unutilized 
Reason:  Secured  Area 
USCG  Gentian  (WLB  290) 
Fort  Macon  State  Park 
Atlantic  Beach  Co:  Carteret  NC  27601- 


Landholding  Agency:  DOT 

Property  Number:  879420007 

Status:  Excess 

Reason:  Secured  Area 

Unit  #71 

Buxton  Annex,  Cape  Kendrick  Circle 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  879530011 

Status;  Unutilized 

Reason:  Floodway 

Unit  #72 

Buxton  Annex.  Cape  Kendrick  Circle 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  879530012 

Status:  Unutilized 

Reason:  Floodway 

Unit  #73 

Buxton  Annex,  Cape  Kendrick  Circle 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Numh«r:  879530013 

Status:  Unutilized 

Reason:  Floodway 

Unit  #74 

Buxton  Annex,  Cape  Kendrick  Circle 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  879530014 

Status:  Unutilized 

Reason:  Floodway 

Unit  #75 

Buxton  Annex,  Cape  Kendrick  Circle 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  879530015 

Status:  Unutilized 

Reason:  Floodway 

Unit  #63 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  879530016 

Status:  Unutilized 

Reason:  Floodway 

Unit  #64 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  879530017 

Status:  Unutilized 

Reason:  Floodway 

Unit  #76 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  879530018 

Status:  Unutilized 

Reason:  Floodway 

Unit  #68 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  879530019 

Status:  Unutilized 

Reason:  Floodway 

Unit  #69 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  879530020 

Status:  Unutilized 

Reason:  Floodway 
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Unit  #70 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number  879530021 

Status:  Unutilized 

Reason:  Floodway 

Unit  #77 

Buxton  Annex,  Old  Lighthouse  Road 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  879530022 

Status:  Unutilized 

Reason:  Floodway 

Unit  #78 

Buxton  Annex,  Old  Lighthouse  Road 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  879530023 

Status:  Unutilized 

Reason:  Floodway 

Bldg.  45 

Coast  Guard  Support  Center 

Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  879630020 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  47 

Coast  Guard  Support  Center 

Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  879630021 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  53 

Coast  Guard  Support  Center 

Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  879630022 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  57 

Coast  Guard  Support  Center 

Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  879630023 
Status:  Unutilized 
Reason:  Secured  Area 

North  Dakota 

Bldg.  422 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58705- 

Landholding  Agency:  Air  Force 

Property  Number:  189010724 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  50 

Fortuna  Air  Force  Station 

Extreme  northwestern  comer  of  North  Dakota 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Number:  189310107 

Status:  Excess 

Reason:  Other 

Comment:  Garbage  incinerator 

Bldg.  119 

Minot  Air  Force  Base 
Minot  Co:  Ward  ND  58701- 
Landholding  Agency:  Air  Force 


Property  Number:  189320034 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  526 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701- 

Landholding  Agency:  Air  Force 

Property  Number:  189320038 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  895 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701- 

Landholding  Agency:  Air  Force 

Property  Number:  189320039 

Status:  Unutilized 

Reason:  Secured  Area 

Ohio 

14  Bldgs. 

Area  B.  Wright-Patterson  AFB 

Co:  Montgomery  OH  45433- 

Location:  6036,  38.  42,  44,  45.  49,  54.  64,  65, 

69,75 
Landholding  Agency:  Air  Force 
Property  Number:  189820030 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone 

Bldg.  6104.  08,  09 

Area  B,  Wright-Patterson  AFB 

Co:  Montgomery  OH  45433- 

Landholding  Agency:  Air  Force 

Property  Number:  189820044 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 

Lab 

Ohio  River  Division  Laboratories 

Mariemont  Co:  Hamilton  OH  15227-4217 

Landholding  Agency:  COE 

Property  Number:  319510002 

Status:  Unutilized 

Reason:  Secured  Area 

Storage  Facility 

Ohio  River  Division  Laboratories 

Mariemont  Co:  Hamilton  OH  15227-4217 

Landholding  Agency:  COE 

Property  Number:  319510003 

Status:  Unutilized 

Reason:  Secured  Area 

Office  Building 

Ohio  River  Division  Laboratories 

Mariemont  Co:  Hamilton  OH  15227-4217 

Landholding  Agency:  COE 

Property  Number:  319510004 

Status:  Unutilized 

Reason:  Secured  Area 

Oklahoma 

Bldg.  010 
Tulsa  lAP  Base 
Tulsa  OK  74115-1699 
Landholding  Agency:  Air  Force 
Property  Number:  189820031 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Bldg.  305 
Tulsa  L\P  Base 
Tulsa  OK  74115-1699 
Landholding  Agency:  Air  Force 
Property  Number:  189820032 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Bldg.  310 


Tulsa  L\P  Base 

Tulsa  OK  74115-1699 

Landholding  Agency:  Air  Force 

Property  Number:  189820033 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flanmiable  or 

explosive  material.  Secured  Area 
Bldgs.  4a.  4b.  6.  8,9, 11.  12 
NIPER 

Bartlesville  Co:  Washington  OK  74003- 
Landholding  Agency:  Energy 
Property  Number:  419720003 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Pennsylvania 

Z-Bldg. 

Bettis  Atomic  Power  Lab 

West  Mifflin  Co:  Allegheny  PA  15122-0109 

Landholding  Agency:  Energy 

Property  Number:  419720002 

Status:  Excess 

Reason:  Extensive  deterioration 

Puerto  Rico 

NAFA  Warehouse 

U.S.  Coast  Guard  Air  Station  Borinquen 

Aquadilla  PR  00604- 

Landholding  Agency:  DOT 

Property  Number:  879310011 

Status:  Unutilized 

Reason:  Secured  Area 

Storage  Equipment  Bldg. 

U.S.  Coast  Guard  Air  Station  Borinquen 

Aquadilla  PR  00604- 

Landholding  Agency:  DOT 

Property  Number:  879330001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  115 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency:  DOT 
Property  Number:  879510001 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  117 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency:  DOT 
Property  Number:  879510002 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  118 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency:  DOT 
Property  Number:  879510003 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  119 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency;  DOT 
Projjerty  Number:  879510004 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  120 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency:  DOT 
Property  Number:  879510005 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  122 


44912 


U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency:  DOT 
Property  Number:  879510006 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  128 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency:  DOT 
Property  Number  879510007 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  129 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency:  DOT 
Property  Number:  879510008 
Status:  Unutilized 
Reason:  Secured  Area 

Rhode  Island 

Station  Point  Judith  Pier 

Narranganset  Co:  Washington  RI  02882- 

Landholding  Agency:  DOT 

Property  Number  879310002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

South  Dakota 

Bldg.  200.  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189320048 

Status:  Unublized 

Reason:  Extensive  deterioration 

Bldg.  201.  South  Nike  Ed  Aflnex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189320049 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  203.  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189320050 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  204,  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189320051 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  205.  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189320052 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  206,  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189320053 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  88470 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  5770ft- 
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Landholding  Agency:  Air  Force 

Property  Number  189340033 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Bldg.  7506 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189340037 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  Ill 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189730007 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  7530 

Ellsworth  AFB 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189810025 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  7504 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189820034 

Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Within  airport  runway 
clear  zone,  Secured  Area 

Bldg.  4001 

Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189820035 
Status:  Unutilized 
Reason;  Secured  Area 
Bldg.  7239 

Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189820036 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Within  airport  runway 
clear  zone.  Secured  Area 
Bldg.  1102 

Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189820037 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  88307 

Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189820038 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  88320 

Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189820039 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Tennessee 
Bldg.  204 

Cordell  Hull  Lake  and  Dam  Project 
Defeated  Creek  Recreation  Area 
Carthage  Co:  Smith  TN  37030- 
Location:  US  Highway  85 


Landholding  Agency:  COE 
Property  Number  319011499 
Status:  Unutilized 
Reason:  Floodway 

Tract  2618  (Portion)     • 

Cordell  Hull  Lake  and  Dam  Project 

Roaring  River  Recreation  Area 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  TN  Highway  135 

Landholding  Agency:  COE 

Property  Number  319011503 

Status:  Underutilized 

Reason:  Floodway 

Water  Treatment  Plant 

Dale  Hollow  Lake  &  Dam  Project 

Obey  River  Park,  State  Hwy  42 

Livingston  Co:  Clay  TN  38351- 

Landholding  Agency:  COE 

Property  Number  319140011 

Status:  Excess 

Reason:  Other 

Comment:  water  treatment  plant 

Water  Treatment  Plant 

Dale  Hollow  Lake  ft  Dam  Project 

Lillydale  Recreation  Area,  Hwy  53 

Livingston  Co:  Clay  TN  38351- 

Landholding  Agency:  COE 

Property  Number  319140012 

Status:  Excess 

Reason:  Other 

Comment:  water  treatment  plant 

Water  Treatment  Plant 

Dale  Hollow  Lake  ft  Dam  Project 

Willow  Grove  Recreational  Area,  Hwy  53 

Livingston  Co:  Clay  TN  38351- 

Landholding  Agency:  COE 

Property  Number  319140013 

Status:  Excess 

Reason:  Other 

Comment:  water  treatment  plant 

Bldg.  3004 

Oak  Ridge  National  Lab 

Oak  Ridge  Co:  Roane  TN  37831- 

Landholding  Agency:  Energy 

Property  Number  419710002 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  3004 

Oak  Ridge  National  Lab 
Oak  Ridge  Co:  Roane  TN  37831- 
Landholding  Agency:  Energy 
Property  Number  419720001 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldgs.  9714-3.  9714-4,  9983-AY 
Y-12  Pistol  Range 
Oak  Ridge  Co:  Roane  TN  37831- 
Landholding  Agency:  Energy 
Property  Number  41972004 
Status:  Unutilized 
Reason:  Secured  Area 
5  Bldgs. 

K-724.  K-725,  K-1031,  K-1131.  K-1410 
East  Tennessee  Technology  Park 
Oak  Ridge  Co:  Roane  TN  37831- 
Landholding  Agency:  Energy 
Property  Number  419730001 
Status:  Unutilized  "    ■ 

Reason:  Extensive  deterioration 
Bldg.  9418-1 
Y-12  Plant 
Oak  Ridge  Co:  Anderson  TN  37831- 
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Landholding  Agency:  Energy 
Property  Number:  419810026 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  9825 
Y-12  Plant 

Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  419810027 
Status:  Unutilized 
Reason:  Secured  Area 

Texas 

Bldg.  00153 

Reese  Air  Force  Base 

Lubbock  Co:  Lubbock  TX  79489-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189540017 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  03130 

Reese  Air  Force  Base 

Lubbock  Co:  Lubbock  TX  79489-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189540018 

Status:  Unutilized 

Reason:  Secured  Area 

Old  Exchange  Bldg. 

U.S.  Coast  Guard 

Galveston  Co:  Galveston  TX  77553-3001 

Landholding  Agency:  DOT 

Property  Number:  879310012 

Status:  Unutilized 

Reason:  Secured  Area 

WPB  Building 

Station  Port  Isabel 

Coast  Guard  Station 

South  Padre  Island  Co:  Cameron  TX  78597- 

6497 
Landholding  Agency:  DOT 
Property  Number  879530002 
Status:  Unutilized 
Reason:  Floodway 

Aton  Shops  Building 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number  879530003 
Status:  Unutilized 

Reason:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 

WPG  Storage  Shed 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number:  879530004 
Status:  Unutilized 

Reason:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 

Flammable  Storage  Building 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number:  879530005 
Status:  Unutilized 

Reason:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 

Battery  Storage  Building 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number.  879530006 
Status:  Unutilized 


Reason:  Secured  Area,  Within  2.000  ft.  of 
flammable  or  explosive  material 

Boat  House 

USCG  Station  Sabine 

Sabine  Co:  Jefferson  TX  77655- 

Landholding  Agency:  DOT 

Property  Number:  879530007 

Status:  Unutilized 

Reason:  Secured  Area,  Within  2,000  ft.  of 

flammable  or  explosive  material 
Small  Boat  Pier 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number:  879530008 
Status:  Unutilized 
Reason:  Secured  Area,  Within  2,000  ft.  of 

flammable  or  explosive  material 

Bldg.  108 

Fort  Crockett/43rd  St.  Housing 

Galveston  Co:  Galveston  TX  77553- 

Landholding  Agency:  DOT 

Property  Number:  879630008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Utah 

Bldg.  789 

Hill  Air  Force  Base 
(See  County)  Co:  Davis  UT  84056- 
Landholding  Agency;  Air  Force 
Property  Number  189040859 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 
Secured  Area 

Vermont 

Facility  100 

Burlington  lAP 

Burlington  Co:  Chittenden  VT  05403-5872 

Landholding  Agency:  Air  Force 

Property  Number  189730008 

Status:  Elxcess 

Reason:  Within  2,000  ft.  of  flammable  or 

explosive  material 
Bldg.  95 
Burlington  lAP 

S.  Burlington  Co:  Chittenden  VT 
Landholding  Agency:  Air  Force 
Property  Number  189820040 
Status:  Unutilized 
Reason:  Within  2,000  ft.  of  flammable  or 

explosive  material 
Bldg.  20 
Burlington  L\P 

S.  Burlington  Co:  Chittenden  VT 
Landholding  Agency:  Air  Force 
Property  Number  189820041 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  381 
Burlington  L\P 

S.  Burlington  Co:  Chittenden  VT 
Landholding  Agency:  Air  Force 
Property  Number  189820042 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  379 

Burlington  lAP 

S.  Burlington  Co:  Chittenden  VT 

Landholding  Agency:  Air  Force 

Property  Number  189820043 

Status:  Unutilized 

Reason:  Secured  Area 

Depot  Street 


Downtown  at  the  Waterfront 

Burlington  Co:  Chittenden  VT  05401-5226 

Landholding  Agency;  DOT 

Property  Number:  879220003 

Status:  Excess 

Reason:  Floodway 

Virginia 

Bldg.  417 

Camp  Pendleton 

Virginia  Beach  VA  23451- 

Landholding  Agency:  Air  Force 

Property-  Number:  189710003 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  418 

Camp  Pendleton 

Virginia  Beach  VA  23451- 

Landholding  Agency:  Air  Force 

Property  Number:  189710004 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  052  &  Tennis  Court 

USCG  Reserve  Training  Center 

Yorktown  Co;  York  VA  23690- 

Landholding  Agency;  DOT 

Property  Number;  879230004 

Status:  Excess 

Reason;  Secured  Area 

Admin.  Bldg. 

Coast  Guard,  Group  Eastern  Shores 

Chincoteague  Co;  Accomack  VA  23361-510 

Landholding  Agency:  DOT 

Property  Number  879240014 

Status:  Unutilized 

Reason:  Secured  Area 

Little  Creek  Station 

Navamphib  Base,  West  Annex,  U.S.  Coast 

Guard 
Norfolk  Co:  Princess  Anne  VA  23520- 
Landholding  Agency:  DOT 
Property  Number  879310004 
Status:  Unutilized 
Reason:  Secured  Area 
Operations  Bldg. 

U.S.  Coast  Guard  Group  Hampton  Roads 
Portsmouth  VA  23703- 
Landholding  Agency:  DOT 
Property  Number  879710003 
Status:  Unutilized 
Reason:  Secured  Area 

Washington 

Bldg.  100,  Geiger  Heights 

Grove  and  Hallet  Streets 

Fairchild  AFB  Co:  Spokane  WA  99204- 

Landholding  Agency:  Air  Force 

Property  Number  189210004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  2000 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number  189310058 
Status:  Unutilized 

Reason:  Secured  Area.  Within  2000  fL  of 
flammable  or  explosive  material 

Facility  2450 
Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number  189310065 
Status:  Unutilized 

Reason:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 
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Bldg.  1,  Waste  Annex 

West  of  Craig  Road  Co:  Spokane  WA  99022- 

Landholding  .Agency:  Air  Force 

Property  Number:  189320043 

Status:  Unutilized 

Reason:  Secured  Area 

Pistol  Range  Bldg. 

usee  Port  Angeles 

Port  Angeles  Co:  Clallam  WA  98362-0159 

Landholding  .Agency:  DOT 

Property  .Mumber:  879630030 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 

Secured  Area,  Extensive  deterioration 
Floating  Boathouse 
Bellingham  Co:  Whatcom  VV,\  98225- 
Landholding  Agencv:  DOT 
Property  Number:  879820001 
Status:  Excess 
Reason:  Other 
Comment:  Inaccessible 

Wisconsin 

Rawley  Point  Light 
Two  Rivers  Co:  Manitowoc  WI 
Landholding  Agency:  DOT 
Property  Number:  879540004 
Status:  Unutilized 
Reason:  Secured  .Area,  Extensive 
deterioration 

Wyoming 

Bldg.  31 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  .Air  Force 

Property  Number:  189010198 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  34 

F.E.  Warren  .Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  .Agency:  .Air  Force 

Property  Number:  189010199 

Status:  Unutilized 

Reason:  Secured  .Area 

Bldg.  37 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landhoiding  Agencv:  .Air  Force 

Property  .Number:  189010200 

Status:  Unutilized 

Reason:  Secured  .Area 

Bldg  284 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agencv:  .Air  Force 

Property  .Number:  189010201 

Status:  Unutilized 

Reason:  Secured  .Area 

Bldg.  385 

F.E.  Warren  .Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agencv:  .Air  Force 

Property  .Number:  189010202 

Status:  Unutilized 

Reason:  Secured  .Area 

Bldg.  2780 

Warren  .Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  .Agency:  Air  Force 

Property  .Number:  189240005 

Status:  Unutilized 

Reason:  Secured  .Area 

Bldg.  2781 


Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189240006 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  386 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189620021 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  381 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189620022 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  832 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189620023 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  833 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189620024 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  920,  F.E,  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  .Agency:  Air  Force 

Property  Number:  189640016 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs,  2565-2571 

F   E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189720001 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldgs.  2564,  2572 
F.  E.  Warren  .AFB 

Cheyenne  Co:  Laramiti  WY  82005-5000 
Landholding  Agency:  .Air  Force 
Property  Number:  189720002 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
9  Bldgs. 

F.  E.  Warren  AFB 

2982-2986,  2989,  2991,  2994-2995 
Cheyenne  Co:  Laramie  WY  82005-5000 
Landholding  .Agency:  .Air  Force 
Property  .Number:  189720003 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
6  Bldgs. 

F.E.  VVarren  AFB 

2768,  2772.  2773,  2993,  2980,  2988 
Cheyenne  Co:  Laramie  WY  82005-5000 
Landholding  .Agency:  Air  Force 
Property  Number:  189720004 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 


8  Bldgs. 

F.E.  Warren  AFB 

2784,  2762-2764,  2769.  2775,  2777,  2981 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189720005 

Status:  Unutilized 

Reason;  Secured  Area,  Extensive 

deterioration 
8  Bldgs. 

F.E.  Warren  AFB 
2785-2786,  2770-2771,  2774,  2776.  2990, 

2992 
Cheyenne  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189720006 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldgs.  2460-2468 
F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189830018 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Location:  2469,  2470,  2508-2511,  2520,  2523 

2528 
Landholding  Agency:  Air  Force 
Property  Number:  189830019 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Location:  2471-2472,  2502,  2504-2507,  2544 
Landholding  Agency:  Air  Force 
Property  Number:  189830020 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

8  Bldgs, 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Location:  2473,  2500,  2503,  2547,  2557,  2601, 

2613,2625 
Landholding  Agency:  Air  Force 
Property  Number:  189830021 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

9  Bldgs. 

F.E.  VVarren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Location:  2512,  2514-2517',  2418,  2519,  2524 

2525 
Landholding  Agency:  Air  Force 
Property  Number:  189830022 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
9  Bldgs. 

F.E.  VVarren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Location:  2513,  2530,  2537,  2606,  2626,  2700, 

2707,  2720.  2750 
Landholding  Agency:  Air  Force 
Property  Number:  189830023 
Status:  Unutilized 
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Reason:  Secured  Area,  Extensive 

deterioration 
9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Location:  2526.  2527,  2532-2534,  2439,  2608, 

2610.  2612 
Landholding  Agency:  Air  Force 
Property  Number:  189830024 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Location:  2529,  2531,  2535-2536,  2538, 

2540-2543 
Landholding  Agency:  Air  Force 
Property  Number:  189830025 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 

9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Location:  2545.  2546,  2548-2554 
Landholding  Agency:  Air  Force 
Property  Number:  189830026 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Location:  2555,  2556,  2558,  2559,  2603,  2605, 

2607,  2609.  2611 
Landholding  Agency:  Air  Force 
Property  Number:  189830027 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Location:  2560,  2561,  2600,  2602,  2604,  2701, 

2702,  2704.  2705 
Landholding  Agency:  Air  Force 
Property  Number:  189830028 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Location:  2614,  2616,  2618,  2620,  2622,  2624, 

2714,  2718,  2722 
Landholding  Agency:  Air  Force 
Property  Number:  189830029 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
6  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Location:  2615,  2617,  2619,  2621,  2623,  2627 
Landholding  Agency:  Air  Force 
Property  Number;  189830030 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Location:  2706,  2708-2713.  2715,  2716 


Landholding  Agency:  Air  Force 
Property  Number:  189830031 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 
deterioration 

9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Location:  2717,  2719.  2721.  2727.  2728,  2751. 

2753.2757, 2759 
Landholding  Agency:  Air  Force 
Property  Number:  189830032 
Status:  Unutilized 
Reason;  Secured  Area,  Extensive 

deterioration 

10  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co;  Laramie  WY  82005-5000 

Location:  2723-2726,  2752.  2754-2756.  2758. 

2703 
Landholding  Agency:  Air  Force 
Property  Number;  189830033 
Status:  Unutilized 
Reason;  Secured  Area,  Extensive 

deterioration 

4  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co;  Laramie  WY  82005-5000 
Location;  2739,  2740,  2760.  2761 
Landholding  Agency;  Air  Force 
Property  Number:  189830034 
Status;  Unutilized 
Reason;  Secured  Area.  Extensive 
deterioration 

Land  (by  State) 

Alaska 

Campion  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co;  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number;  189010430 
Status;  Unutilized 
Reason;  Other,  Isolated  Area,  Not  accessible 

by  road 
Comment;  Isolated  and  remote  area;  Arctic 

environment 
Lake  Louise  Recreation 
21  CSG-DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number;  189010431 
Status:  Unutilized 
Reason:  Other,  Isolated  area,  Not  accessible 

by  road 
Comment;  Isolated  and  remote  area;  Arctic 

coast 
Nikolski  Radio  Relay  Site 
21  CSG-DEER 
Elmendorf  AFB  Co;  Anchorage  AK  99506- 

5000 
Landholding  Agency;  Air  Force 
Property  Number:  189010432 
Status;  Unutilized 
Reason:  Other,  Isolated  area.  Not  accessible 

by  road 
Comment;  Isolated  and  remote  area;  Arctic 

coast 
Russian  Creek  Aggregate  Site 
usee  Support  Center  Kodiak 
Kodiak  Co;  Kodiak  AK  99619- 
Landholding  Agency:  DOT 
Property  Number;  879440025 


Status;  ExceSi 
Reason;  Floodway 
Sargent  Creek  Aggregate  Site 
USCG  Support  Center  Kodiak 
Kodiak  Co:  Kodiak  AK  99619- 
Landholding  Agency:  DOT 
Property  Number:  879440026 
Status;  Excess 
Reason:  Floodway 

Land — Sanak  Island 

106+acres 

Sanak  Island  Co;  Sanak  Harbor  AK 

Landholding  Agency:  DOT 

Property  Number.  879640003 

Status:  Unutilized 

Reason:  Other 

Comment:  Inaccessible 

Florida 

Land 

MacDill  Air  Force  Base 
6601  S.  Manhattan  Avenue 
Tampa  Co:  Hillsborough  FL  33608- 
Landholding  Agency:  Air  Force 
Property  Number;  189030003 
Status;  Excess 
Reason:  Floodway 

Land — approx.  220  acres 

Cape  San  Bias 

Port  St.  Joe  Co;  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number:  879440018 

Status:  Underutilized 

Reason:  Secured  Area.  Floodway 

Kentucky 

Tract  4626 

Barkley.  Lake,  Kentucky  and  Tennessee 

Donaldson  Creek  Launching  Area 

Cadiz  Co:  Trigg  KY  42211- 

Location;  14  miles  from  US  Highway  68 

Landholding  Agency:  COE 

Property  Number:  319010030 

Status:  Underutilized 

Reason:  Floodway 

Tract  AA-2747 

Wolf  Creek  Dam  and  Lake  Cumberland 

US  HWY.  27  to  Blue  lohn  Road 

Burnside  Co:  Pulaski  KY  42519- 

Landholding  Agency:  COE 

Property  Number;  319010038 

Status:  Underutilized 

Reason;  Floodway 

Tract  AA-2726 

Wolf  Creek  Dam  and  Lake  Cumberland 

US  HWY.  80  to  Route  769 

Burnside  Co:  Pulaski  KY  42519- 

Landholding  Agency:  COE 

Property  Number:  319010039 

Status:  Underutilized 

Reason:  Floodway 

Tract  AA-1358 

Barkley  Lake.  Kentucky  and  Tennessee 

Eddvville  Recreation  Area 

Eddy-ville  Co:  Lyon  KY  42038- 

Location:  US  Highway  62  to  state  highway 

93. 
Landholding  Agency:  COE 
Property  Number:  319010043 
Status:  Excess 
Reason:  Floodway 
Red  River  Lake  Project 
Stanton  Co:  Powell  KY  403SO- 
Location:  Exit  Mr.  Parkway  at  the  Stanton 

and  Slade  Interchange,  then  take  SR  Hand 

15  north  to  SR613. 
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Landholding  Agency:  COE 

Property  Number  319011684 

Status:  Unutilized 

Reason:  Floodway 

Barrren  River  Lock  &  Dam  No.  1 

Richardsville  Co:  Warren  KY  42270 — 

Landholding  Agency:  COE 

Property  Number:  319120008 

Status;  Unutilized 

Reason:  Floodway 

Green  River  Lock  &  Dam  .No.  3 

Rochester  Co:  Butler  KY  42273- 

Location:  Off  State  Hwy.  3B9.  which  runs  off 
of  Western  Ky.  Parkway 

Landholding  Agency:  COE 

Property  Number:  319120009 

Status:  Unutilized 

Reason:  Floodway 
Green  River  Lock  &  Dam  No.  4 
Woodbury  Co:  Butler  KY  42288- 
Location:  Off  State  Hwy.  403.  which  is  off 

State  Hwy  231 
Landholding  Agency:  COE 
Property  Number:  319120014 
Status:  Underutilized 
Reason:  Floodway 
Green  River  Lock  &  Dam  No.  5 
Readville  Co:  Butler  KY  42275- 
Location:  Off  State  Highway  185 
Landholding  Agency:  COE 
Property  Number:  319120015 
Status:  Unutilized 
Reason:  Floodway 
Green  River  Lock  &  Dam  No.  6 
Brownsville  Co:  Edmonson  KY  42210- 
Location:  Off  State  Highway  259 
Landholding  Agency:  COE 
Property  Number:  319120016 
Status:  Underutilized 
Reason:  Floodway 

Vacant  land  west  of  locksite 

Greenup  Locks  and  Dam 

5121  New  Dam  Road 

Rural  Co:  Greenup  KY  41 144- 

Landholding  Agency:  COE 

Property  Number:  319120017 

Status:  Unutilized 

Reason:  Floodway 

Tract  6404,  Cave  Run  Lake 

U.S.  Hwy  460 

Inde.x  Co:  .Morgan  KY 

Landholding  Agency:  COE 

Property  Number:  319240005 

Status:  Underutilized 

Reason   Floodway 

Tract  6803,  Cave  Run  Lake 

State  Road  1161 

Pomp  Co:  Morgan  KY 

Landholding  Agency:  COE 

Property  .Number:  319240006 

Status:  Underutilized 

Reason:  Floodwav 


Maryland 

Land 

Brandyvvine  Storage  Annex 

1776  ABW/DE  Brandy\vine  Road.  Route  381 

Andrews  .A.FB  Co:  Prince  Georges  .MD  20613- 

Landholding  .Agency:  .Air  Force 

Property  .Number:  189010263 

Status:  Unutilized 

Reason:  Secured  .Area 

Tract  131R 

Youghiogheny  River  Lake,  Rt.  2.  Box  100 

Friendsville  Co:  Garrett  .MD 


Landholding  Agency:  COE 
Property  Number:  319240007 
Status:  Underutilized 
Reason:  Floodway 

Michigan 

Middle  Marker  Facility 

Yipsilanti  Co:  Washtenaw  MI  48198- 

Location;  549  ft.  north  of  intersection  of 

Coolidge  and  Bradley  Ave.  on  East  side  of 

street 
Landholding  Agency:  DOT 
Property  Number:  879120006 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 
Minnesota 

Parcel G 

Pine  River 

Cross  Lake  Co:  Crow  Wing  MN  56442- 

Location:  3  miles  from  city  of  Cross  Lake 

between  highways  6  and  371. 
Landholding  Agency:  COE 
Property  Number:  319011037 
Status:  Excess 
Reason:  Other 

Comment:  highway  right  of  way 
Mississippi 

Parcel  1 

Grenada  Lake 

Section  20 

Grenada  Co:  Grenada  MS  38901-0903 

Landholding  Agency  COE 

Property  Number:  319011038 

Status:  Underutilized 

Reason:  Within  airport  runway  clear  zone 

Missouri 

Ditch  19.  Item  2,  Tract  No.  230 

St   Francis  Basin  Project 

IVz  miles  west  of  Maiden  Co:  Dunklin  MO 

Landholding  Agency:  COE 

Property  Number:  319130001 

Status:  Unutilized 

Reason:  Floodway 

New  Mexico 

Facility  75100 

Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
I.andholding  Agency:  Air  Force 
Property  Number:  189240043 
Status:  Unutilized 
Reason:  Secured  Area 

North  Dakota 

0.23  acres 

Minot  .Middle  Marker  Annex  Co:  Ward  ND 

58705- 
Landholding  Agency:  Air  Force 
Property  Number:  189810001 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 
Ohio 

Mosquito  Creek  Lake 

Everett  Hull  Road  Boat  Launch 

Cortland  Co:  Trumbull  OH  44410-9321 

Landholding  Agency:  COE 

Property  Number:  319440007 

Status:  Underutilized 

Reason:  Floodway 

Mosquito  Creek  Lake 
Housel— Craft  Rd.,  Boat  Launch 
Cortland  Co.  Tumbull  OH  44410-9321 
Landholding  Agency:  COE 
Property  Number:  319440008 


Status:  Underutilized 

Reason:  Floodway 

36  Site  Campground 

German  Church  Campground 

Berlin  Center  Col:  Portage  OH  44401-9707 

Landholding  Agency:  COE 

Property  Number:  319710001 

Status:  Unutilized 

Reason:  Floodway 

Pennsylvania 

Lock  and  Dam  #7 
Monongahela  River 
Greensboro  Co:  Greene  PA 
Location:  Left  hand  side  of  entrance 

roadyway  to  project. 
Landholding  Agency:  COE 
Property  Number:  319011564 
Status:  Unutilized 
Reason:  Floodway 

Mercer  Recreation  Area 
Shenango  Lake 

Transfer  Co:  Mercer  PA  16154- 
Landholding  Agency:  COE 
Property  Number:  319810002 
Status:  Unutilized 
Reason:  Floodway 
South  Dakota 

Badlands  Bomb  Range 

60  miles  southeast  of  Rapid  City.  SD 

IV2  miles  south  of  Highway  44  Co:  Shannon 

SD 
Landholding  Agency:  Air  Force 
Property  Number:  189210003 
Status:  Unutilized 
Reason:  Secured  Area 


Tennessee 

Brooks  Bend 

Cordell  Hull  Dam  and  Reservoir 

Highway  85  to  Brooks  Bend  Road 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  Tracts  800.  802-806.  835-837,  900- 

902,  1000-1003.  1025 
Landholding  Agency:  COE 
Property  Number:  219040413 
Status:  Underutilized 
Reason:  Floodway 

Cheatham  Lock  and  Dam 

Highway  12 

Ashland  City  Co:  Cheatham  TN  37015- 

Location:  Tracts  E-513.  E-512-1  and  E-512- 
2 

Landholding  Agency:  COE 

Property  Number:  219040415 

Status:  Underutilized 

Reason:  Floodway 

Tract  6737 

Blue  Creek  Recreation  Area 

Barkley  Lake,  Kentucky  and  Tennessee 

Dover  Co:  Stewart  TN  37058- 

Location:  U.S.  Highway  79/TN  Highway  761 

Landholding  Agency:  COE 

Property  Number:  319011478 
Status:  Underutilized 
Reason:  Floodway 
Tracts  3102,  3105.  and  3106 
Brimstone  Launching  Area 
Cordell  Hull  Lake  and  Dam  Project 
Gainesboro  Co:  Jackson  TN  38562- 
Location:  Big  Bottom  Road 
Landholding  Agency:  COE 
Property  Number:  319011479 
Status:  Excess 
Reason:  Floodway 
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Tract  3507 

Proctor  Site 

Cordell  Hull  Lake  and  Dam  Project 

Celina  Co:  Clay  TN  38551- 

Location;  TN  Highway  52 

Landholding  Agency:  COE 

Property  Number;  319011480 

Status:  Unutilized 

Reason:  Floodway 

Tract  3721 

Obey 

Cordell  Hull  Lake  and  Dam  Project 

Celina  Co:  Clay  TN  38551- 

Location;  TN  Highway  53 

Landholding  Agency;  COE 

Property  Number;  319011481 

Status:  Unutilized 

Reason:  Floodway 

Tracts  608,  609,  611  and  612 

Sullivan  Bend  Launching  Area 

Cordell  Hull  Lake  and  Dam  Project 

Carthage  Co:  Smith  TN  3703O- 

Location:  Sullivan  Bend  Road 

Landholding  Agency:  COE 

Property  Number:  319011482 

Status:  Underutilized 

Reason;  Floodway 

Tract  920 

Indian  Creek  Camping  Area 

Cordell  Hull  Lake  and  Dam  Project 

Granville  Co;  Smith  TN  38564- 

Location:  TN  Highway  53 

Landholding  Agency:  COE 

Property  Number:  319011483 

Status:  Underutilized 

Reason:  Floodway 

Tracts  1710,  1716  and  1703 
Flynns  Lick  Launching  Ramp 
Cordell  Hull  Lake  and  Dam  Project 
Gainesboro  Co:  Jackson  TN  38562- 
Location;  Whites  Bend  Road 
Landholding  Agency:  COE 
Property  Number;  319011484 
Status:  Underutilized 
Reason:  Floodway 

Tract  1810 

Wartrace  Creek  Launching  Ramp 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38551- 

Location:  TN  Highway  85 

Landholding  Agency:  COE 

Property  Number:  319011485 

Status:  Underutilized 

Reason:  Floodway 

Tract  2524 

Jennings  Creek 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co;  Jackson  TN  38562- 

Location;  TN  Highway  85 

Landholding  Agency:  COE 

Property  Number;  319011486 

Status:  Unutilized 

Reason:  Floodway 

Tracts  2905  and  2907 

Webster 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38551- 

Location:  Big  Bottom  Road 

Landholding  Agency;  COE 

Property  Number:  319011487 

Status;  Unutilized 

Reason:  Floodway 

Tracts  2200  and  2201 

Gainesboro  Airport 


Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  T.\'  38562- 

Location:  Big  Bottom  Road 

Landholding  Agency;  COE 

Property  Number:  319011488 

Status:  Underutilized 

Reason:  Within  airport  runway  clear  zone. 

Floodway 
Tracts  710Cand  712C 
Sullivan  Island 

Cordell  Hull  Lake  and  Dam  Project 
Carthage  Co:  Smith  TN  37030- 
Location:  Sullivan  Bend  Road 
Landholding  Agency;  COE 
Property  Number:  319011489 
Status:  Unutilized 
Reason:  Floodway 

Tract  2403.  Hensley  Creek 
Cordell  Hull  Lake  and  Dam  Project 
Gainesboro  Co:  Jackson  TN  38562- 
Location:  TN  Highway  85 
Landholding  Agency:  COE 
Property  Number:  319011490 
Status:  Unutilized 
Reason;  Floodway 

Tracts  2117C,  2118  and  2120 

Cordell  Hull  Lake  and  Dam  Project 

Trace  Creek  ' 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  Brooks  Ferry  Road 

Landholding  Agency:  COE 

Property  Number:  319011491 

Status;  Unutilized 

Reason:  Floodway 

Tracts  424,  425  and  426 

Cordell  Hull  Lake  and  Dam  Project 

Stone  Bridge 

Carthage  Co:  Smith  TN  37030- 

Location:  Sullivan  Bend  Road 

Landholding  Agency:  COE 

Property  Number:  319011492 

Status:  Unutilized 

Reason;  Floodway 

Tract  517 

J.  Percy  Priest  Dam  and  Reservoir 

Suggs  Creek  Embavment 

Nashville  Co:  Davidson  TN  37214- 

Location;  Interstate  40  to  S.  Mount  Juliet 

Road 
Landholding  Agency:  COE 
Property  Number:  319011493 
Status:  Underutilized 
Reason:  Floodway 
Tract  1811 

West  Fork  Launching  Area 
Smyrna  Co;  Rutherford  TN  37167- 
Location:  Florence  Road  near  Enon  Springs 

Road 
Landholding  Agency:  COE 
Property  Number:  319011494 
Status;  Underutilized 
Reason:  Floodway 
Tract  1504 

J.  Perr>'  Priest  Dam  and  Resen'oir 
Lamon  Hill  Recreation  Area 
Smyrna  Co;  Rutherford  TN  37167- 
Location:  Lamon  Road 
Landholding  Agency;  COE 
Property  Number:  319011495 
Status;  Underutilized 
Reason:  Floodway 

Tract  1500 

J.  Perry  Priest  Dam  and  Reservoir 

Pools  Knob  Recreation 


Sm\Tna  Co:  Rutherford  TN  37167- 

Location:  Jones  Mill  Road 

Landholding  Agency:  COE 

Property  Number:  319011496 

Status:  Underutilized 

Reason:  Floodway 

Tracts  245.  257.  and  256 

I   Perrs'  Priest  Dam  and  Reservoir 

Cook  Recreation  Area 

Nashville  Co;  Davidson  TN  37214- 

Location;  2.2  miles  south  of  Interstate  40  near 

Saunders  Ferr\'  Pike 
Landholding  Agency:  COE 
Property  Number;  319011497 
Status:  Underutilized 
Reason:  Floodway 
Tracts  107.  109  and  110 
Cordell  Hull  Lake  and  Dam  Pro|ect 
Two  Prong 

Carthage  Co;  Smith  TN  37030- 
Location:  US  Highway  85 
Landholding  Agency;  COE 
Property  Number:  319011498 
Status;  Unutilized 
Reason:  Floodway 

Tracts  2919  and  2929 

Cordell  Hull  Lake  and  Dam  Project 

Sugar  Creek 

Gainesboro  Co:  lackson  TN  38562- 

Location:  Sugar  Creek  Road 

Landholding  Agency:  COE 

Property  Number:  319011500 

Status:  Unutilized 

Reason:  Floodway 

Tracts  1218  and  1204 

Cordell  Hull  Lake  and  Dam  Project 

Granville — Alvin  Yourk  Road 

Granville  Co:  Jackson  TN  38564- 

Landholding  Agency:  COE 

Property  Number:  319011501 

Status;  Unutilized 

Reason:  Floodway 

Tract  2100 

Cordell  Hull  Lake  and  Dam  Proiect 

Galbreaths  Branch 

Gainesboro  Co:  Jackson  TN  38562- 

Location;  TN  Highway  53 

Landholding  .Agency:  COE 

Property  Number:  319011502 

Status:  L'nutilized 

Reason:  Floodway 

Tract  104  et  al. 

Cordell  Hull  Lake  and  Dam  Project 

Horseshoe  Bend  Launching  Area 

Carthage  Co:  Smith  TN  37030- 

Location   Highway  70  N 

Landholding  Agency:  COE 

Property  Number;  319011504 

Status:  Unutilized 

Reason:  Floodway 

Tracts  510.  511.  513  and  514 

J.  Percv  Priest  Dam  and  Reservoir  Proiect 

Lebanon  Co;  Wilson  TN  37087- 

Location:  V'ivrett  Creek  Launching  .^rea. 

Alvin  Sperry  Road 
Landholding  Agency:  COE 
Property  Number:  319120007 
Status;  Underutilized 
Reason;  Floodway 

Tract  A-142.  Old  Hickor,'  lieach 
Old  Hickorv  Blvd. 

Old  Hickory  Co:  Davidson  TN  3713S- 
Landholding  Agency;  COE 
Property  Number;  319130008 


44918 


Federal  Register/ Vol.  63,  No.  162 /Friday.  August  21,  1998 /Notices 


Status:  Underutilized 
Reason:  Floodway 

Texas 

Tracts  104.  105-1.  105-2  &  118 
Joe  Pool  Lake  Co:  Dallas  TX 
Landholding  Agency:  COE 
Property  Number:  319010397 
Status:  Underutilized 
Reason:  Floodway 
Part  of  Tract  201-3 
Joe  Pool  Lake  Co:  Dallas  TX 
Landholding  Agency:  COE 
Property  Number:  319010398 
Status:  Underutilized 
Reason:  Floodway 

Part  of  Tract  323 
Joe  Pool  Lake  Co:  Dallas  TX 
Landholding  Agency:  COE 
Property  Number:  319010399 
Status:  Underutilized 
Reason:  Floodway 

Tract  702-3 

Granger  Lake 

Route  1,  Box  172 

Granger  Co:  Williamson  TX  76530-9801 

Landholding  Agency:  COE 

Property  Number:  319010401 

Status:  Unutilized 

Reason:  Floodway 

Tract  706 

Granger  Lake 

Route  1,  Box  172 

Granger  Co:  Williamson  TX  76530-9801 

Landholding  Agency:  COE 

Property  Number:  319010402 

Status:  Unutilized 

Reason:  Floodway 

Port,  of  Waco  Lake  Project 

Tracts  100-2.  200.  201,  202,  203 

Waco  Co:  McLennan  TX  76708- 

Landholding  Agency:  GSA 

Property  Number:  549830006 

Status:  Surplus 

Reason:  Within  airport  runway  clear  zone. 

Secured  Area 
GSA  Number:  7-D-TX-634 

Utah 

10.24  acres 

Southern  Utah  Communication  Site 

Salt  Lake  UT 

Landholding  Agency:  Air  Force 

Property  Number  189810002 

Status:  Unutilized 

Reason:  Other 

Conunent:  Inaccessible 

Washington 

Fairchild  AFB 

SEcoraer  ofbase 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  189010137 

Status:  Unutilized 

Reason:  Secured  Area 

Fairchild  AFB 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Location:  NW  comer  of  base 

Landholding  Agency:  Air  Force 

Property  Number  189010138 

Status:  Unutilized 

Reason:  Secured  Area 

West  Virginia 
Motgantown  Lock  and  Dam 


Box  3  RD  #2 

Morgantown  Co:  Monongahelia  WV  26505- 

Landholding  Agency:  COE 

Property  Number:  319011530 

Status:  Unutilized 

Reason:  Floodway 

London  Lock  and  Dam 

Route  60  East 

Rural  Co:  Kanawha  WV  25126- 

Location:  20  miles  east  of  Charleston,  W. 

Virginia 
Landholding  Agency:  COE 
Property  Number:  319011690 
Status:  Unutilized 
Reason:  Other 
Comment:  .03  acrea:  very  narrow  strip  of 

land  located  too  close  to  busy  highway 
Portion  of  Tract  «101 
Buckeye  Creek 

Sutton  Co:  Braxton  WV  26601- 
Landholding  .Agency:  COE 
Property  Number:  319810006 
Status:  Excess 
Reason:  Other 
Comment:  inaccessible 

(FR  Doc.  98-22256  Filed  8-20-98;  8:45  am) 
BILLING  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Conduct  Public 
Scoping  and  Prepare  an  Environmental 
Document 

AGENCY:  Fish  and  Wildlife  Service. 
Interior;  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 
ACTION:  Notice  of  intent  to  conduct 
public  scoping  and  prepare  an 
environmental  document. 


summary:  Pursuant  to  the  National 
Environmental  Pohcy  Act  and  in 
accordance  with  the  Washington  State 
Environmental  Policy  Act,  this  notice 
advises  the  public  that  the  Fish  and 
Wildlife  Service  and  National  Marine 
Fisheries  Service  (Services)  intend  to 
gather  information  necessary  to  prepare 
an  environmental  document 
(environmental  assessment  or 
environmental  impact  statement)  related 
to  the  proposed  approval  of  a  Habitat 
Conservation  Plan  (Plan)  and  issuance 
of  an  incidental  take  permit  (Permit)  to 
take  endangered  and  threatened  species 
in  accordance  with  section  10(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  Permit  applicant  is 
the  City  of  Tacoma,  Washington,  Public 
Utilities,  Water  Division  (Tacoma 
Water);  the  appUcation  is  related  to 
forest  management  activities  in  the 
Green  River  Watershed  located  in 
southern  King  County.  Washington. 
Tacoma  Water  intends  to  request  a 
Permit  for  the  northern  spotted  owl. 
marbled  murrelet,  and  other  federally- 


listed  species.  Tacoma  Water  also  plans 
to  seek  coverage  for  approximately  25 
currently  unlisted  fish  and  wildlife 
species  (including  Chinook  salmon  and 
bull  trout  which  are  proposed  for  listing 
under  the  Act,  and  other  anadromous 
and  resident  fish)  under  specific 
provisions  of  the  Permit,  should  these 
species  be  listed  in  the  future.  In 
accordance  with  the  Act,  Tacoma  Water 
will  prepare  a  Plan  for,  among  other 
things,  minimizing  and  mitigating  any 
such  take  which  could  occur  incidental 
to  the  proposed  Permit  activities 
(watershed  management). 

The  Services  are  furnishing  this 
notice  in  order  to:  (1)  advise  other 
agencies  and  the  public  of  our 
intentions;  and  (2)  to  obtain  suggestions 
and  information  on  the  scope  of  issues 
to  include  in  the  environmental 
document. 

DATES:  Written  comments  from  all 
interested  parties  must  be  received  on  or 
before  September  21,  1998.  A  public 
scoping  meeting  will  be  held  August  25, 
1998,  6:30-9:00  p.m.,  at  the  Enumclaw 
Public  Library,  1700  First  Street, 
Enumclaw,  Washington. 
ADDRESSES:  Comments  and  requests  for 
information  should  be  sent  to  John 
Engbring,  Habitat  Conservation  Plan 
Program  Manager.  Fish  and  Wildlife 
Service.  510  Desmond  Drive.  S.E.,  Suite 

102,  Lacey.  Washington  98503-1273, 
telephone  (360)  753-5836,  facsimile 
(360)  753-9518;  or  Steve  Landino. 
Habitat  Conservation  Plan  Program 
Manager.  National  Marine  Fisheries 
Service,  510  Desmond  Drive,  S.E.,  Suite 

103,  Lacey,  Washington  98503-1273, 
telephone  (360)  753-6054,  facsimile 
(360)  753-9517.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION: 

Background 

Tacoma  Water  owns  and  manages  a 
water  diversion  dam  and  associated 
facilities  (Head works)  on  the  Green 
River,  approximately  5500  hectares 
(13,600  acres)  of  land  upstream  of  the 
diversion  dam  on  both  sides  of  the 
River,  and  a  well  field  (North  Fork  Well 
Field)  located  approximately  8 
kilometers  (5  miles)  upstream  of  the 
Headworks.  Tacoma  Water  operates  and 
manages  the  Headworks,  watershed 
lands,  and  the  North  Fork  Well  Field  as 
the  principal  source  of  mimicipal  and 
industrial  water  for  the  City  of  Tacoma 
and  portions  of  Pierce  and  King 
Counties.  Howard  Hanson  Dam  (Dam) 
and  Howard  Hanson  Reservoir 
(Reservoir),  owned  and  operated  by  the 
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Army  Corps  of  Engineers  (Corps),  are 
also  located  on  the  Green  River, 
upstream  of  the  Headworks.  City  lands 
in  the  watershed  are  adjacent  to  the 
Dam  and  Reservoir  on  all  sides. 

Current  trends  in  population  growth 
within  the  Paget  Sound  region  create  a 
need  for  Tacoma  Water  to  explore 
possibilities  for  increasing  its  water 
supply  capabilities.  To  meet  this  need, 
Tacoma  has  developed  two  separate  but 
related  plans.  The  first  of  these,  the 
Second  Supply  Project,  involves 
improvements  at  the  Headworks  and  the 
construction  of  a  54  kilometers  (33.5 
miles)  long  pipeline  from  the 
Headworks  to  the  City  of  Tacoma.  This 
project  is  the  subject  of  a  State 
Environmental  PoHcy  Act  review  in  the 
document  entitled  "Final  Supplemental 
Environmental  Impact  Statement  for  the 
Second  Supply  Project,  October  18, 
1994,"  prepared  by  Tacoma  Water.  The 
second  related  plan  was  developed  in 
conjunction  with  the  Corps,  and  in 
cooperation  with  the  Services,  the 
Washington  Department  of  Fish  and 
Wildlife,  Washington  Department  of 
Ecology,  and  the  Muckleshoot  Indian 
Tribe,  to  increase  the  size  of  the  Dam 
and  consequently  the  Reservoir.  Known 
as  the  Additional  Water  Storage  Project, 
this  plan  incorporates  restoration  and 
mitigation  measures  (including  fish 
passage)  to  alleviate  the  historical 
barrier  to  migrating  salmon,  and  hence 
spawning,  created  by  the  Headworks 
and  the  Corps'  Dam.  This  project  is  the 
subject  of  a  National  Environmental 
Policy  Act  review  in  the  document 
entitled  "Draft  Feasibility  Report  and 
Environmental  Impact  Statement, 
Howard  Hanson  Dam,  Green  River, 
Washington,  April  1998,"  prepared  by 
the  Seattle  District  of  the  Corps. 

Tacoma  Water's  activities  associated 
with  the  Second  Supply  Project,  the 
Additional  Water  Storage  Project,  and 
other  management  activities  on  the 
City's  watershed  lands  have  the 
potential  to  impact  species  subject  to 
protection  under  the  Act.  Section  10  of 
the  Act  contains  provisions  for  the 
issuance  of  incidental  take  permits  to 
non-Federal  landowTiers  for  the  take  of 
endangered  and  threatened  species, 
provided  the  take  is  incidental  to 
otherwise  lawful  activities,  and  will  not 
appreciably  reduce  the  likelihood  of  the 
survival  and  recovery  of  the  species  in 
the  wild.  In  addition,  the  applicant  must 
prepare  and  submit  to  the  Services  for 
approval  a  Plan  containing  a  strategy  for 
minimizing  and  mitigating  all  take 
associated  with  the  proposed  activities 
to  the  maximum  extent  practicable.  The 
applicant  must  also  ensure  that 
adequate  funding  for  the  Plan  will  be 
provided. 


Tacoma  Water  has  initiated 
discussions  with  the  Services  regarding 
the  possibility  of  securing  a  Permit  and 
associated  Plan  for  their  activities  in  the 
Green  River  Watershed.  Activities 
proposed  for  coverage  under  the  Permit 
include  the  following: 

(1)  Water  withdrawal  at  the 
Headworks  for  Municipal  and  Industrial 
Water  Supply  which  will  reduce  flows 
and  have  concomitant  habitat  effects 
downstream  and  include  the  bypass  of 
fish  at  the  Headworks  intake,  and 
inundate  the  impoundment  area; 

(2)  Water  withdrawal  from  the  North 
Fork  Well  Field  for  Municipal  and 
Industrial  Water  Supply  which  will 
potentially  reduce  flows  in  the  North 
Fork  Green  River  above  the  Reservoir; 

(3)  Construction  of  Headworks 
improvements  (anticipated  to  occur 
during  a  2  year  period  from  the  third 
quarter  1999  through  the  third  quarter 
2001).  Such  construction  will  cause: 

(a)  Bypassing  of  fish  at  the  Headworks 
intake  during  construction; 

(b)  Raising  the  existing  diversion  dam 
by  approximately  2  meters  (6.5  feet) 
which  will  extend  the  inundation  pool 
to  about  780  meters  (2.570  feet) 
upstream  of  the  Headworks  diversion: 

(c)  Realigning  and  enlarging  the 
existing  intake  and  adding  upgraded 
fish  screens  and  bypass  facilities  for 
downstream  passage; 

(d)  Reshaping  the  Green  River 
channel  downstream  of  the  existing 
diversion  to  accommodate  the  future 
installation  of  an  efficient  trap  and  haul 
facility  for  upstream  fish  passage;  and 

(e)  Installation,  monitoring  and 
maintenance  of  the  instream  structures 
in  the  impoundment  for  the  Headworks 
dam  raise  fisheries  mitigation; 

(4)  Fish  cind  water  quality  impacts 
related  to  the  Headworks  improvement 
construction; 

(5)  Operation  and  maintenance  of  a 
wetland  restoration  project  at  Aubums 
Narrows  associated  with  the  Second 
Supply  Project; 

(6)  Operation  of  a  downstream  fish 
bypass  facility  at  the  Headworks; 

(7)  Tacoma  watershed  forest 
management  activities; 

(8)  Monitoring  of  downstream  fish 
passage  through  a  proposed  fish  passage 
facility  at  the  Dam  associated  with  the 
Additional  Water  Supply  Project; 

(9)  Monitoring  and  maintenance  of 
Additional  Water  Supply  Project  fish 
habitat  restoration  projects  and 
Additional  Water  Supply  Project  fish 
and  wildlife  habitat  mitigation  projects; 
and 

(10)  Restoration  of  anadromous  fish 
above  the  Dam  by  trapping  and  hauling 
of  adults  returning  to  the  Headworks, 
and  possible  planting  ol  hatchery 


juveniles  if  found  to  be  beneficial  to 
restoration. 

The  Services  vdll  conduct  an 
environmental  review  of  the  Plan  and 
prepare  an  environmental  document. 
The  environmental  review  will  analyze 
the  proposal,  as  well  as  a  full  range  of 
reasonable  alternatives  and  the 
associated  impacts  of  each.  The  Services 
are  currently  in  the  process  of 
developing  alternatives  for  analysis. 
Should  information  become  available 
which  indicates  the  likelihood  of 
significant  impacts  from  the  proposed 
project,  an  environmental  impact 
statement  will  be  prepared. 

Comments  and  suggestions  are  invited 
from  all  interested  parties  to  ensure  that 
the  full  range  of  issues  related  to  this 
proposed  action  and  all  significant 
issues  are  identified.  Comments  or 
questions  concerning  this  proposed 
action  and  the  environmental  review 
should  be  directed  to  the  Fish  and 
Wildlife  Service  or  National  Marine 
Fisheries  Service  at  the  address  or 
telephone  numbers  provided  above. 

The  environmental  review  of  this 
project  will  be  conducted  m  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  USC  4321  et  seq). 
National  Environmental  Policv  Act 
Regulations  (40  CFR  1500-1508).  other 
appropriate  Federal  laws  and 
regulations,  and  policies  and  procedures 
of  the  Services  for  compliance  with 
those  regulations. 

Dated;  .August  14.  1998. 
Thomas  Dwyer, 

Acting  Regional  Director,  Region  1.  Portland, 
Oregon. 

(PR  Doc.  98-22489  Filed  8-20-98;  8:45  am] 
BILUNG  CODE  3510-65-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Task  Force 
Meeting 

AGENCY:  Fish  and  Wildlife  Ser\-ice. 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  armounces  a 
meeting  of  the  Aquatic  Nuisance 
Species  Task  Force's  Zebra  Mussel 
Coordination  Committee.  The  meeting  is 
open  to  the  public.  Meeting  topics  are 
identified  in  the  SUPPLEMENTARY 
INFORMATION. 

DATES:  The  Zebra  Musse!  Coordination 
Committee  will  meet  from  8:00  a.m.  to 
4:30  p.m.  on  Thursday,  September  10, 
1998,  and  8:30  a.m.  to  12:00  p.m.  on 
Friday,  September  11.  1998. 
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ADDRESSES:  The  meeting  will  be  held  at 
the  New  Orleans  District,  U.S.  Army 
Corps  of  Engineers,  Assembly  Room  B- 
152,  7400  Leake  Avenue,  New  Orleans, 
Louisiftna  70118. 


FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Edwin  Theriot,  Chair,  Zebra  Mussel 
Coordination  Committee  at  601-634- 
2678,  or  Bob  Peoples,  Executive 
Secretary,  Aquatic  Nuisance  Species 
Task  Force  at  703-358-2025. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a){2)  of  the  Federal 
Advisory  Committee  Act,  this  notice 
announces  a  public  meeting  of  the  Zebra 
Mussel  Coordination  Committee  of  the 
Aquatic  Nuisance  Species  Task  Force. 
The  Task  Force  was  established  by  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990. 

Most  of  the  first  day  of  the  meeting 
will  involve  Conmiittee  review  of  the 
U.S.  Army  Corps  of  Engineers'  Zebra 
Mussel  Public  Facility  Research, 
Development  and  Demonstration 
Program.  This  portion  of  the  meeting 
will  serve  as  the  mid-year  review  of  that 
Program.  The  remainder  of  the  meeting 
will  involve  presentations  and 
discussions  about  other  zebra  mussel 
programs,  including  Sea  Grant  and  other 
National  Oceanic  and  Atmospheric 
Administration  efforts,  the  100th 
Meridian  Initiative  and  other  activities 
of  the  U.S.  Fish  and  WildUfe  Service, 
and  the  U.S.  Environmental  Protection 
Agency's  program  to  prevent  the  spread 
of  zebra  mussels. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Chair,  Zebra  Mussel 
Coordination  Committee,  U.S.  Army 
Engineers  Waterways  Experiment 
StaUon,  3909  Halls  Ferry  Road, 
Vicksburg,  Mississippi.  39180,  and 
Executive  Secretary,  Aquatic  Nuisance 
Species  Task  Force,  Suite  851,  4401 
North  Fairfax  Drive,  Arlington,  Virginia 
22203-1622.  They  will  be  available  for 
public  inspection  at  these  locations 
during  regular  business  hours.  Monday 
through  Friday,  within  30  days 
following  the  meeting. 

Dated:  August  17,  1998. 

Hannibal  Bolton, 

Acting  Co-Chair,  Aquatic  Nuisance  Species 
Task  Force,  Acting  Assistant  Director- 
Fisheries. 

IFR  E)oc.  98-22510  Filed  8-20-98;  8:45  am) 
BiLUNG  CODE  4310-65-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Application  for 
Approval 

The  following  applicant  has  applied 
for  approval  to  conduct  certain  activities 
with  birds  that  are  protected  in 
accordance  with  the  Wild  Bird 
Conservation  Act  of  1992.  This  notice  is 
provided  pursuant  to  Section  112(4)  of 
the  Wild  Bird  Conservation  Act  of  1992, 
50  CFR  15.26(c). 

Apphcant:  William  Murphy, 
Watsonville,  CA,  on  behalf  of  the 
Northern  Plains  Breeding  Co-op  (CB 
005).  The  applicant  wishes  to  amend 
approved  cooperative  breeding  program 
CB  005,  to  include  the  Saker  falcon 
(Falco  cherrug).  The  South  Dakota 
Raptor  Trust  maintains  responsibilty  for 
the  oversight  of  the  program. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2095); 
FAX:  (703/358-2298). 

Dated:  August  17,  1998. 
Margaret  Tieger, 

Chief  Branch  of  Permits,  Office  of 

Management  Authority. 

(FR  Doc.  98-22488  Filed  8-20-98;  8:45  am) 

BILLING  CODE  4310-55-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  amendments  to 

approved  Tribal-State  Compact. 


Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the 
Amendments  to  the  Bad  River  Band  of 
Lake  Superior  Chippewa  Indians  and 
the  State  of  Wisconsin  Gaming  Compact 
of  1991,  which  were  executed  on  June 
11,  1998. 

DATES:  This  action  is  effective  August 
21, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  DC.  20240, 
(202) 219-4068. 

Dated:  August  7.  1998. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  98-22493  Filed  8-20-98;  8:45  am) 

BILLma  CODE  431(M>2-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  Amendments  to 
Approved  Tribal-State  Compact. 


SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 


SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-^97,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the 
Amendments  to  the  Oneida  Tribe  of 
Indians  and  the  State  of  Wisconsin 
Gaming  Compact,  which  were  executed 
on  May  8.  1998. 

DATES:  This  action  is  effective  August 
21,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240, 
(202) 219-4068. 

Dated:  August  7,  1998. 
Kevin  Cover, 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  98-22495  Filed  8-20-98;  8:45  ami 
BILLING  CODE  4310-02-P 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  amendments  to 

approved  Tribal-State  Compact. 

summary:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  apprpved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the 
Amendments  to  St.  Croix  Chippewa 
Indians  of  Wisconsin  and  the  State  of 
Wisconsin  Gaming  Compact,  which 
were  executed  on  June  18,  1998. 
DATES:  This  action  is  effective  August 
21,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Meinagement  Staff,  Bureau  of 
Indian  Affairs,  Washington,  EXZ.  20240, 
(202)  219-4068. 

Dated:  August  7,  1998. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  98-22494  Filed  8-20-98;  8:45  am) 
BILLING  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-030-1 220-00] 

Nevada:  Closure  of  Certain  Public 
Land  in  the  Winnemucca  District  for 
the  Management  of  iLands  Located 
Around  the  Burning  Man  Event 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Amend  temporary  cIosiub  and 

restriction  of  public  lands  in  Washoe 

and  Pershing  Counties. 

SUPPLEMENTARY  INFORMATION:  Certain 
lands  in  the  Winnemucca  District, 
Pershing  and  Washoe  Coimties,  Nevada 
would  be  temporarily  closed  or 
restricted  to  camping,  vehicle  use  and 
firearms  use  from  6  p.m.  August  30  to 
6  a.m.  September  8, 1998.  This  closure 
is  being  made  in  the  interest  of  public 
safety  at  the  location  of  an  event  known 
as  the  BiUTiing  Man  Festival.  This  event 
is  expected  to  attract  at  least  12,000 
visitors  this  year. 


The  following  areas  in  and  around  the 
Burning  Man  event  site  are  closed  to 
discharge  and  display  of  firearms: 

T.  33  N.,  R.  23  E.,  Sec.  25;  Sec.  26;  Sec.  35; 

Sec.  36. 
T.  32  N..  R.  23  E.,  Sec.  1;  Sec.  2;  Sec.  11;  Sec. 

12. 
T.  33  N.,  R.  24  E..  Sec.  19;  Sec.  30;  Sec.  31. 

The  following  public  lands  are 
temporarily  closed  to  landing,  taking 
off,  and  taxiing  aircraft  except  for 
authorized  and  emergency  aircraft: 

T.  32  N.,  R.  23  E.,  Sec.  1;  Sec.  2;  Sec.  11;  Sec. 

12. 
T.  33  N.,  R.  23  E.,  Sec.  25;  Sec.  26;  Sec.  35: 

Sec.  36. 
T.  33  N..  R.  24  E.,  Sec.  1;  Sec.  2;  Sec.  3;  Sec. 

4;  Sec.  8;  Sec.  9;  Sec.  10;  Sec.  11;  Sec. 

12;  Sec.  14;  Sec.  15;  Sec.  16;  Sec.  17;  Sec. 

18;  Sec.  19;  Sec.  20;  Sec.  21;  Sec.  29;  Sec. 

30;  Sec.  31. 
T.  33V2  N.,  R.  24  E.,  Sec.  25;  Sec.  26;  Sec. 

27;  Sec.  28;  Sec.  33;  Sec.  34;  Sec.  35;  Sec. 

36. 
T.  33  N.,  R.  25  E..  Sec.  3;  Sec.  4. 
T.  34  N..  R.  25  E.,  Sec.  25;  Sec.  26;  Sec.  27; 

Sec.  28;  Sec.  33;  Sec.  34;  Sec.  35;  Sec.  36. 

The  lands  involved  are  located  in  the 
Mount  Diablo  Meridian  and  located 
north  of  Gerlach,  Nevada.  A  map 
showing  the  temporary  closure  area  is 
available  from  the  following  BLM  office: 
Winnemucca  Field  Office,  5100  East 
Winnemucca  Blvd.,  Winnemucca, 
Nevada  89445,  (702)  623-1500.  Any 
person  who  fails  to  comply  with  this 
closure  notice  issued  under  43  CFR  Part 
8364  may  be  subject  to  the  penalties 
provided  for  in  43  CFR  8360.0-7. 

Dated:  August  13,  1998. 

Sincerely  yours, 
Colin  P.  Christensen, 
Acting  Field  Office  Manager. 
(FR  E)oc.  98-22468  Filed  8-20-98;  8:45  am) 
BILUNG  CODE  431fr-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-020-1990-10] 

Intent  to  Prepare  Environmental  Impact 
Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  mining  Plan  of  Operations  (POO) 
amendment  for  the  Rayrock  Mines,  Inc., 
Marigold  Mining  Company's  (MMC) 
expansion  project  located  on  public  and 
private  lands  in  Humboldt  County, 
Nevada,  and;  notice  of  scoping  period 
and  public  meetings. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 


Act  of  1969  and,  title  43  of  the  Code  of 
Federal  Regulations,  subpart  3809,  the 
Bureau  of  Land  Management  (BLM)  will 
be  directing  the  preparation  of  an  EIS 
for  the  proposed  expansion  of  a  mine  in 
Humboldt  County,  Nevada.  The  EIS  will 
be  prepared  by  contract  and  funded  by 
Rayrock  Mines,  Inc.  Public  meetings 
will  be  held  to  identify  issues  to  be 
addressed  in  the  EIS,  and  to  encourage 
public  participation  in  the  review 
process.  Representatives  of  the  BLM  and 
MMC  will  be  summarizing  the  POO  and 
accepting  comments  from  the  audience. 
The  BLM  invites  comments  and 
suggestions  on  the  scope  of  the  analysis. 
DATES:  Two  scoping  meetings  will  be 
held.  The  first  is  on  Tuesday,  October  5, 
1998  at  the  Battle  Mountain  Field  Office 
of  the  BLM,  50  Bastian  Road,  Battle 
Mountain,  Nevada.  The  second  will  be 
Wednesday,  October  6,  1998,  at  the 
Winnemucca  Field  Office  of  the  BLM, 
5100  E.  Winnemucca  Blvd.. 
Winnemucca,  Nevada.  Both  meetings 
are  scheduled  to  run  from  7—9  p.m. 
Written  comments  on  the  POO  and 
scope  of  the  EIS  will  be  accepted  until 
the  close  of  business.  October  23,  1998. 
The  Draft  EIS  is  expected  to  be 
completed  by  August  16.  1999,  when 
the  document  will  be  made  available  for 
public  review  and  comment. 
ADDRESSES:  Scoping  comments  may  be 
sent  to:  District  Manager,  Winnemucca 
Field  Office  BLM,  5100  E.  Winnemucca 
Blvd.,  Winnemucca,  NV  89445.  Attn: 
Gerald  Moritz,  Marigold  Mine  EIS 
Project  Coordinator. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Moritz,  Winnemucca  Field 
Office  BLM.  5100  E.  Winnemucca  Blvd.. 
Winnemucca  NV  89445,  phone  (702) 
623-1500. 

SUPPLEMENTARY  INFORMATION:  This  EIS 
wrill  address  the  issues  of  geology,  soils, 
water  resources,  vegetation,  wildlife, 
grazing  management,  air  quality, 
aesthetic  resoiures,  cultural  resources, 
ethnographic  concerns,  paleontologic 
resources,  land  use,  access,  recreation, 
social  and  economic  values  related  to 
project  development.  In  addition,  the 
EIS  vdll  address  cumulative  impacts  for 
the  above  listed  resources. 

MMC  has  been  operating  the  Marigold 
Mine,  an  open-pit  gold  mine  at  the  site, 
since  1998.  The  Marigold  Mine  is 
located  on  public  and  private  lands 
approximately  five  miles  south  of  the 
Valmy  Exit  on  Interstate  Highway  80,  in 
Humboldt  Coimty,  Nevada, 
approximately  43  miles  east  of 
Winnemucca  and  approximately  12 
miles  west  of  Battle  Mountain,  Nevada. 

The  Marigold  Mine  uses  conventional 
open  pit  mining  methods  including 
drilling,  blasting,  loading,  and  hauling 
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ore  and  overburden  material.  The  total 
mining  rate  for  the  existing  open  pits  is 
1.700.000  tons  per  month.  Processing 
operations  include  milling  of  high  grade 
ore  and  utilizing  heap  leach  technology 
to  retrieve  gold  from  the  lower  grade 
ore.  Waste  rock  is  delivered  to  waste 
dumps,  or  backfilled  into  portions  of  the 
mined  out  pits.  The  total  project 
boundary  encompasses  approximately 
10,480  acres  of  public  and  private  lands. 
Total  approved  disturbance  under 
existing  operations  is  approximately 
1.349  acres,  located  on  public  and 
private  lands. 

The  proposed  action  would  be  to 
expand  existing  mining  facilities  and  to 
construct  new  facilities,  increasing 
surface  disturbances  from  1,349  acres  to 
2,058  acres.  Of  the  710  acres  of  new 
disturbance  proposed,  approximately 
254  acres  would  be  disturbed  on  BLM- 
admlnistered  public  land  with  456  acres 
of  disturbance  on  private  lands.  Upon 
approval  of  this  expansion  proposal, 
mining  would  continue  through  the  year 
2006  at  approximately  the  current  level 
of  production  of  existing  operations. 
The  proposed  expansion  includes  the 
following; 

1 .  Construct  two  new  pits  and  expand 
existing  pits. 

2.  Construct  one  new  waste  dump  and 
expand  existing  waste  dumps. 

3.  Develop  one  new  heap  leach 
facility  and  expand  existing  heap  leach 
facility,  including  new  solution  ponds. 

4.  Construct  a  new  tailing  dam 
facility. 

5.  Redirept  two  stream  drainages  by 
installing  creek  diversions. 

6.  Construct  haul  roads  and 
miscellaneous  access  roads. 

7.  Construct  associated  ancillary 
facilities,  including  a  utility  corridor. 

8.  Amend  operations  boundary. 
In  addition  to  the  above,  the  mine 

reclamation  plan  would  be  amended  to 
include  recontouring  slopes,  ripping 
compacted  areas,  where  needed  and 
covering  with  suitable  plant  growth 
medium,  and  seeding.  Heap  leach 
facilities  would  be  detoxified  by  rinsing 
the  pads  with  fi^sh  water.  Buildings, 
process  structures,  and  other  equipment 
would  be  removed  from  the  site  at  the 
end  of  mining.  Foundations  would  be 
buried  in  place  prior  to  growth  medium 
application  and  revegetation. 
Equipment,  electrical  and 
instrumentation,  piping,  miscellaneous 
fencing,  and  mobile  trailers  would  also 
be  removed  from  the  site  or  returned  to 
local  vendors. 

The  main  issues  identified  thus  far  in 
the  project  expansion  are;  sequential 
backfilling  of  pits,  cximulative  air 
quality  effects,  visual  impacts  due  to  the 
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proximity  of  Interstate  80,  hydrology, 
and  impacts  to  bat  habitat. 

Federal,  state,  and  local  agencies  and 
other  individuals  or  orgfuiizations  who 
may  be  interested  in  or  affected  by  the 
BLM's  decision  on  the  POO  are  invited 
to  participate  in  the  scoping  process. 
The  Authorized  Officer  will  respond  to 
public  input  and  comment  as  part  of  the 
final  EIS.  The  decision  regarding  the 
proposal  will  be  recorded  as  a  Record  of 
Decision,  which  is  subject  to  appeal 
under  43  CFR  part  4. 

Dated:  August  13. 1998. 
Colin  P.  Christensen, 

Acting  Field  Office  Manager,  Winnemucca. 
[PR  Doc.  98-22517  Filed  8-20-98;  8:45  am] 
BILUNQ  CODE  431IM4C-M 


DEPARTMENT  OF  THE  irfTERIOR 
Bureau  of  Land  Management 

[WY-921-41-5700;  WYW128798] 

Notice  Of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petiUon  for 
reinstatement  of  oil  and  gas  lease 
WYWl 28798  for  lands  in  Sublette 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW128798  effective  April  1. 
1998,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Theresa  M.  Stevens, 

Acting  Chief,  Leasable  Minerals  Section. 
[FR  Doc.  98-22506  Filed  8-20-98;  8:45  am) 
BILUNO  CODE  4310-22-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
tNV-930-6700-01;  N-62369] 

Lander  County,  Nevada;  Notice  of 
Realty  Action:  Sale  of  Public  Land  In 
Lander  County.  Nevada,  by  Non- 
Competitive  Sale  Procedures 

AGENCY:  Bureau  of  Land  Management 
action:  Non-competitive  sale  of  public 
lands  in  Lander  Coimty,  Nevada. 


SUMMARY:  The  following  described  lands 
have  been  examined  and  found  suitable 
for  direct  sale  to  Bullion  Monarch 
Company  at  the  appraised  fair  market 
value  of  $95,000.  Authority  for  the  sale 
is  in  Sections  203  and  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1701, 1713.  1719). 

Mount  Diablo  Meridian,  Nevada 

T.  19  N.,  R.  43  E., 

Sec.  13.  lot  2.  SW'ANEVi. 

NV2Ni/iNWV«SEV4. 
Totalling  94.21  acres. 

The  above-described  lands  are  hereby 
classified  for  disposal  in  accordance 
with  Executive  c5rder  6910  and  the  Act 
of  June  28.  1934,  as  amended. 
DATES:  Comments  must  be  submitted  on 
or  before  October  5,  1998. 
ADDRESSES:  Bureau  of  Land 
Management,  Battle  Mountain  Field 
Office,  50  Bastian  Road,  Battle 
Mountain,  Nevada  89820. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Craggett,  Realty  Specialist,  at  the 
above  address  or  at  (702)  635-4168. 
SUPPLEMENTARY  INFORMATION:  This 
parcel  of  land  near  Austin,  Nevada,  is 
being  offered  by  direct  sale  to  Bullion 
Monarch  Company,  owner  of  the 
milling  operation  on  the  parcel.  The 
land  is  not  required  for  Federal 
purposes  and  is  identified  as  suitable  for 
disposal  in  the  Shoshone-Eureka 
Resource  Management  Plan. 

Conveyance  of  the  available  mineral 
interests  will  occur  simultaneously  with 
the  sale  of  the  land.  Acceptance  of  the 
sale  offer  will  constitute  an  application 
for  the  available  minerals  and  the 
purchaser  will  be  charged  a  $50.00 
nonrefundable  filing  fee  for  the  mineral 
interests. 

The  proponent  will  have  30  days  from 
the  date  of  receiving  the  sale  offer  to 
accept  the  offer  and  to  submit  a  deposit 
of  $28,500  (30  percent  of  the  purchase 
price),  the  $50  mineral  filing  fee,  and 
money  for  publication  costs.  The 
purchaser  must  submit  the  rest  of  the 
purchase  price,  $66,500,  within  90  days 
from  the  date  the  sale  offer  is  received. 
Payments  may  be  by  certified  check, 
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postal  money  order,  bank  draft,  or 
cashier's  check  made  payable  to  the  U. 
S.  Department  of  the  Interior — BLM. 
Failure  to  meet  conditions  established 
for  this  sale  will  void  the  sale  and  any 
money  received  for  the  sale  will  be 
forfeited. 

The  patent,  when  issued,  will  contain 
a  reservation  to  the  United  States  for  a 
right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States  under  the  Act  of  August 
30,  1890,  26  Stat.  391;  43  U.S.C.  945. 
and  will  be  subject  to: 

1.  Right-of-way  CC-022158  for  State 
Route  305,  having  a  width  of  200  feet 
from  centerline; 

2.  Rights-of-way  N-11441.  N-12678. 
and  N-46509  held  by  Sierra  Pacific 
Power  Company  for  electrical  power 
distribution  lines;  and 

3.  Valid  existing  rights. 
Publication  of  this  Notice  in  the 

Federal  Register  segregates  the  subject 
lands  from  all  appropriations  under  the 
public  land  laws,  except  sale  under  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  The  segregation  will 
terminate  upon  issuance  of  the  patent  or 
270  days  from  date  of  publication, 
which  ever  occurs  first. 

For  a  period  of  45  days  from  the  date 
this  Notice  is  pubUshed  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  Battle  Mountain  Field 
Manager  at  the  above  address.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director,  who  may  sustain, 
vacate,  or  modify  this  realty  action  and 
issue  a  final  determination.  In  the 
absence  of  timely  filed  objections  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior.  The  land  will  not  be  offered  for 
sale  until  at  least  sixty  days  after  the 
date  this  notice  was  published  in  the 
Federal  Register. 

Dated:  August  11,  1998. 
M.  Lee  Douthit, 
Associate  Field  Manager. 
[FR  Doc.  98-22507  Filed  8-20-98:  8:45  am] 
BILLING  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

60  Day  Notice  of  Intention  to  Request 
Clearance  of  Collection  of  Information; 
Opportunity  for  Public  Comment 

agency:  Department  of  the  Interior. 
National  Park  Service,  Yellowstone 
National  Park. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  National  Park  Service 
proposes  to  conduct  visitor  surveys  of 
the  economics  of  winter  use  and 
wildlife  in  the  national  parks,  national 
forests,  and  communities  of  the  Greater 
Yellowstone  Area.  The  surveys  would 
be  used  in  a  forthcoming  draft 
Environmental  Impact  Statement  on 
Winter  Use  in  Yellowstone  and  Grand 
Teton  National  Parks  and  the  John  D. 
Rockefeller,  Jr.,  Memorial  Parkway  and 
for  the  final  Bison  Management 
Environmental  Impact  Statement. 

Under  provisions  of  the  Paperwork 
Reduction  Act  of  1995  and  5  CFR  Part 
1320.  Reporting  and  Record  Keeping 
Requirements,  the  National  Park  Service 
is  soliciting  comments  on  the  need  for 
gathering  the  information  in  the 
proposed  surveys.  The  NPS  also  is 
asking  for  comments  on  the  practical 
utility  of  the  information  being 
gathered;  the  accuracy  of  the  burden 
hour  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  to  respondents, 
including  use  of  automated  information 
collection  techniques  or  other  forms  of 
information  technology.  The  NPS  goal 
in  conducting  these  surveys  is  to 
incorporate  the  results  into  a 
forthcoming  draft  Environmental  Impact 
Statement  on  Winter  Use  in 
Yellowstone  and  Grand  Teton  National 
Parks  and  the  John  D.  Rockefeller,  Jr., 
Memorial  Parkway  and  for  the  final 
Bison  Management  Environmental 
Impact  Statement. 
DATES:  Public  comments  will  be 
accepted  on  or  before  October  20,  1998. 
SEND  COMMENTS  TO:  John  Sacklin, 
Planning  Office,  Yellowstone  National 
Park.  P.O.  Box  168,  Yellowstone 
National  Park,  Wyoming  82190,  phone: 
307-344-2021,  fax:  307-344-2023. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Sacklin,  phone:  307-344-2021. 
fax:  307-344-2023,  email: 

John sacklin@nps.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Economics  of  Winter  Use  and 
Wildlife  in  the  National  Parks,  National 
Forests,  and  Communities  of  the  Greater 
Yellowstone  Area. 

Bureau  Form  Number:  None. 

OMB  Number:  To  be  requested. 

Expiration  Data:  To  be  requested. 

Type  of  request:  Request  for  new 
clear  em  ce. 

Description  ofneed:The  National 
Park  Service  needs  information  about 
the  economics  of  winter  use  and 
wildlife  in  the  national  parks,  national 
forests,  and  communities  of  the  Greater 
Yellowstone  Area  to  incorporate  in  a 
forthcoming  draft  Environmental  Impact 
Statement  on  Winter  Use  in 


Yellowstone  and  Grand  Teton  National 
Parks  and  the  John  D.  Rockefeller.  Jr.. 
Memorial  Parkway  and  for  the  final 
Bison  Management  Envirorunental 
Impact  Statement. 

Automated  data  collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information,  since  it 
includes  asking  visitors  about  their 
perceptions,  expectations,  and 
preferences  in  the  Greater  Yellowstone 
Area. 

Description  of  respondents:  A  sample 
of  individuals  who  use  the  parks  and 
forests  in  the  Greater  Yellowstone  Area. 

Estimated  average  number  of 
respondents:  2600. 

Estimated  average  number  of 
responses:  Each  respondent  will 
respond  onlv  one  time,  so  the  number 
of  responses  will  be  the  same  as  the 
number  of  respondents. 

Estimated  average  burden  hour  per 
response:  20  minutes. 

Frequency  of  Response:  1  time  per 
respondent. 

Estimated  annual  reporting  burden: 
867  hours. 
Diane  M.  Cooke, 

Information  Collection  Clearance  Officer. 
WASO  Administrative  Program  Center. 
National  Park  Senice 

IFR  Doc.  98-22487  Filed  8-20-98;  8  45  am] 
BILUNG  CODE  43210-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the 
Chippewa  National  Forest,  USDA 
Forest  Service,  Cass  Lake,  MN 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act.  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Chippewa 
National  Forest,  USDA  Forest  Serx'ice 
which  meet  the  definition  of 
"unassociated  funerar\'  objects"  under 
Section  2  of  the  Act. 

The  15  cultural  items  consist  of  a 
sherd  from  a  ceramic  mortuary  vessel, 
fragmented  and  burned  bone  (fish  and 
mammal)  from  a  concentration 
associated  with  a  funerar\'  timber  crib, 
a  fragment  of  birchbark.  and  charcoal 
and  charred  wood  fragments  with  soil 
matrix  from  a  burned  timber  crib 
surrounding  a  burial. 

In  1977,  these  items  were  recovered 
during  legally  authorized  excavations  oi 
portions  of  two  burial  mounds  at  the 
Winnibigoshish  Dam  site  (21  IC  4)  near 
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Winnibigoshish  Dam.  Chippewa 
National  Forest.  Itasca  County.  MN.  The 
human  remains  removed  at  that  time 
from  these  excavations  were  reburied  in 
a  nearbv  location. 

Based  on  radiocarbon  dates  and 
ceramic  style,  these  cultural  items  have 
been  determined  to  date  to  the 
Blackduck  phase  occupation  (ca.  1000 
A.D.).  Based  on  continuities  of  pottery 
styles,  manner  of  interment,  continuities 
of  tools,  geographic  location,  reliance  on 
wild  rice  and  fish  as  food  staples, 
anthropological  sources,  and  historical 
documentation,  the  Blackduck  culture  is 
a  likely  antecedent  for  the  historic  and 
present-day  Assiniboine.  Cree,  and 
Ojibvve  cultures. 

Officials  of  the  USDA  Forest  Service 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2)(ii),  these  15  cuUural 
items  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  an  Native  American  individual. 
Officials  of  the  USDA  Forest  Service 
have  also  determined  that,  pursuant  to 
43  CFR  10.2  (e).  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  these  items 
and  the  Assiniboine  and  Sioux  Tribes  of 
the  Fort  Peck  Reservation,  Bad  River 
Band  of  the  Lake  Superior  Chippewa 
Indians,  Bay  Mills  Indian  Community  of 
the  Sault  Ste.  Marie  Band  of  Chippewa 
Indians,  Bois  Forte  Band  of  Chippewa 
Indians,  Chippewa-Cree  Indians  of  the 
RocKy  Boy's  Reservation,  Fond  du  Lac 
Band  of  Chippewa  Indians.  Fort 
Belknap  Indian  Community,  Grand 
Portage  Band  of  Chippewa  Indians, 
Grand  Traverse  Band  of  Ottowa  and 
Chippewa  Indians,  Keweenaw  Bay 
Indian  Community  of  L'Anse  and 
Ontonagon  Bands  of  Chippewa  Indians, 
Lac  Courte  Qrielles  Band  of  Lake 
Superior  Chippewa  Indians.  Lac  Du 
Flambeau  Band  of  Lake  Superior 
Chippewa  Indians,  Lac  Vieux  Desert 
Band  of  Lake  Superior  Chippewa 
Indians,  Leech  Lake  Band  of  Chippewa 
Indians,  Mille  Lacs  Band  of  Chippewa 
Indians.  Minnesota  Chippewa  Tribe, 
Red  Cliff  Band  of  Lake  Superior 
Chippewa  Indians,  Red  Lake  Band  of 
Chippewa  Indians.  Saginaw  Chippewa 
Tribe,  Sault  Ste.  Marie  Tribe  of 
Chippewa  Indians.  Sokaogon  Chippewa 
Community  of  the  Mole  Lake  Band  of 
Chippewa  Indians,  St.  Croix  Chippewa 
Indians  of  Wisconsin.  Turtle  Mountain 
Band  of  Chippewa  Indians,  and  White 
Earth  Band  of  Chippewa  Indians. 

This  notice  has  been  sent  to  officials 
of  the  Assiniboine  and  Sioux  Tribes  of 


the  Fort  Peck  Reservation,  Bad  River 
Band  of  the  Lake  Superior  Chippewa 
Indians,  Bay  Mills  Indian  Community  o 
the  Sault  Ste.  Marie  Band  of  Chippewa 
Indians,  Bois  Forte  Band  of  Chippewa 
Indians,  Chippewa-Cree  Indians  of  the 
Rocky  Boy's  Reservation.  Fond  du  Lac 
Band  of  Chippewa  Indians.  Fort 
Belknap  Indian  Community.  Grand 
Portage  Band  of  Chippewa  Indians, 
Grand  Traverse  Band  of  Ottowa  and 
Chippewa  Indians,  Keweenaw  Bay 
Indian  Community  of  L'Anse  and 
Ontonagon  Bands  of  Chippewa  Indians. 
Lac  Courte  Orielles  Band  of  Lake 
Superior  Chippewa  Indians.  Lac  Du 
Flambeau  Band  of  Lake  Superior 
Chippewa  Indians,  Lac  Vieux  Desert 
Band  of  Lake  Superior  Chippewa 
Indians,  Leech  Lake  Band  of  Chippewa 
Indians,  Mille  Lacs  Band  of  Chippewa 
Indians.  Minnesota  Chippewa  Tribe, 
Red  Cliff  Band  of  Lake  Superior 
Chippewa  Indians,  Red  Lake  Band  of 
Chippewa  Indians.  Saginaw  Chippewa 
Tribe.  Sault  Ste.  Marie  Tribe  of 
Chippewa  Indians,  Sokaogon  Chippewa 
Community  of  the  Mole  Lake  Band  of 
Chippewa  Indians.  St.  Croix  Chippewa 
Indians  of  Wisconsin,  Turtle  Mountain 
Band  of  Chippewa  Indians,  and  White 
Earth  Band  of  Chippewa  Indians. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  objects  should 
contact  Steve  Eubanks,  Forest 
Supervisor,  Chippewa  National  Forest. 
United  States  Forest  Service,  Route  3, 
Box  244,  Cass  Lake,  MN  56633, 
telephone  (218)  335-8600  before 
September  21,  1998.  Repatriation  of 
these  objects  to  the  Leech  Lake  Band  of 
Chippewa  Indians  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 
Dated:  August  13, 1998. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 
Program. 

IFR  Doc.  98-22539  Filed  8-20-98;  8:45  am) 
BH.UNG  CODE  431fr-7fr-f 


DEPARTMENT  OF  THE  INTERIOR 
f    National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from 
Harney  County,  OR  in  the  Control  of 
the  Malheur  National  Wildlife  Refuge, 
U.S.  Fish  and  Wildlife  Service, 
Princeton,  OR 

AGENCY:  National  Park  Service 
ACTION:  Notice 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
from  Harney  County,  OR  in  the  control 
of  Malheur  National  Wildlife  Refuge. 
U.S.  Fish  and  Wildlife  Service, 
Princeton,  OR. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Fish  and  Wildlife 
professional  staff  and  Oregon  State 
Museum  of  Anthropology  professional 
staff  in  consultation  with 
representatives  of  the  Burns  Paiute 
Tribe  of  the  Burns  Paiute  Indian  Colony. 

During  the  1930s,  human  remains 
representing  15  individuals  were 
recovered  by  Refuge  Superintendent 
Stanley  Jewett  from  the  Sod  House  area 
following  Civilian  Conservation  Corps 
construction  activities.  No  known 
individuals  were  identified.  The  three 
associated  funerary  objects  consist  of 
two  shell  fragments  and  an  obsidian 
flake. 

In  1970,  human  remains  representing 
one  individual  were  recovered  from  the 
Blitzen  Marsh  site  (35-HA-9)  during 
legally  authorized  field  collections 
conducted  by  the  University  of  Oregon. 
No  known  individual  was  identified. 
The  six  associated  funerary  objects  are 
chunks  of  burned  clay  daub. 

In  1971.  human  remains  representing 
one  individual  were  recovered  from  the 
Dike  site  {35-HA-49)  during  a  legally 
authorized  field  school  conducted  by 
Portland  State  University.  No\nown 
individual  was  identified.  The  201 
associated  funerary  objects  include  a 
scraper,  flakes,  shell,  and  non-human 
bone. 

In  1973.  human  remains  representing 
one  individual  were  recovered  from  the 
CD.  Littlefield  Memorial  site  (MNWR- 
90)  during  legally  authorized  field 
collections  conducted  by  Portland  State 
University  personnel.  No  known 
individual  was  identified.  No  associated 
funerary  objects  were  present. 

In  1974,  human  remains  representing 
one  individual  were  recovered  from  the 
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Boundary  Surface  site  (35-HA-1020  or 
MNWR-77)  during  a  legally  authorized 
field  school  conducted  by  Portland  State 
University  personnel.  In  1995,  this 
collection  was  transferred  and 
accessioned  by  the  Oregon  State 
Museum  of  Anthropology.  No  known 
individual  was  identified.  No  associated 
funerary  objects  were  present. 

Based  on  apparent  age,  locations, 
archeological  context,  and  osteological 
evidence,  these  human  remains  have 
been  determined  to  be  Native  American. 
Based  on  archeological  evidence,  these 
burial  have  been  determined  to  date  to 
within  the  last  2,000  years.  Based  on 
oral  history,  ethnographic  and  historic 
accounts,  age  and  locations  of  the 
burials,  these  remains  have  been 
affiliated  with  the  Burns  Paiute  Tribe  of 
the  Bums  Paiute  Indian  Colony. 
Consultation  with  representatives  of  the 
Bums  Paiute  Tribe  of  the  Bums  Paiute 
Indian  Colony  also  indicates  that  the 
area  from  which  these  burials  were 
recovered  is  within  the  historic  territory 
of  the  Burns  Paiute  Tribe  of  the  Burns 
Paiute  Indian  Colony. 

Based  on  the  above  mentioned 
information,  officials  of  the  U.S.  Fish 
and  Wildlife  Service  have  determined 
that,  pursuant  to  43  CFR  10.2  (d){l),  the 
human  remains  listed  above  represent 
the  physical  remains  of  a  minimum  of 
17  individuals  of  Native  American 
ancestry.  Officials  of  the  U.S.  Fish  and 
Wildlife  Service  have  also  determined 
that,  pursuant  to  43  CFR  10.2  (d)(2),  the 
210  objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
U.S.  Fish  and  Wildlife  Service  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Bums  Paiute  Tribe  of  the 
Bums  Paiute  Indian  Colony. 

This  notice  has  been  sent  to  officials 
of  the  Bums  Paiute  Tribe  of  the  Burns 
Paiute  Indian  Colony.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  Forrest  Cameron, 
Project  Leader,  Malheur  National 
Wildlife  Rehige,  H.C.  72  Box  245, 
Princeton,  OR  97721;  telephone:  (541) 
493-2612,  fax  (541)  493-2405.  before 
September  21,  1998.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Bums  Paiute  Tribe  of  the 
Bums  Paiute  Indian  Colony  may  begin 


after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  August  11,  1998. 
Francis  P.  McManamon, 

Departmental  Consulting  Arcbeologist, 

Manager,  Archeology  and  Ethnography 

Program. 

|FR  Doc.  98-22540  Filed  8-20-98;  8:45  am] 

BILLING  CODE  431(>-7a-F 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Draft  Petition  Evaluation  Document/ 
Environmental  Impact  Statement; 
Tennessee 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Reopening  of  the  public 
comment  period  for  the  draft  petition 
evaluation  document/environmental 
impact  statement  (PED/EIS)  for  Fall 
Creek  Falls  State  Park,  Tennessee. 

summary:  On  May  1,  1998,  the  Office  of 
Surface  Mining  (OSM)  of  the  United 
States  Department  of  the  Interior 
announced,  via  Federal  Register  notice, 
the  availability  of  the  draft  PED/EIS  for 
a  petition  to  designate  certain  lands  in 
the  watershed  and  viewshed  of  Fall 
Creek  Falls  State  Park  and  Natural  Area, 
Van  Buren  and  Bledsoe  Counties, 
Tennessee,  as  unsuitable  for  all  surface 
coal  mining  operations.  OSM  also 
announced  that  written  comments  on 
the  draft  PED/EIS  would  be  accepted 
until  July  30,  1998.  Because  of  the 
public's  continuing  interest  and 
concerns  regarding  the  environmental 
and  economic  issues  addressed  in  the 
PED/EIS,  OSM  is  reopening  the 
comment  period. 

DATES:  Comments:  OSM  will  accept 
comments  on  the  draft  PED/EIS  until 
4:30  p.m.  eastern  time  September  16, 
1998. 

ADDRESSES:  Electronic  or  written 
comments:  Submit  electronic  comments 
to  bbrock@osmre.gov.  Written 
comments  may  be  hand-delivered  or 
mailed  to  Beverly  Brock,  Supervisor, 
Technical  Group,  Office  of  Surface 
Mining.  530  Gay  Street,  S.W.,  Suite  500, 
Knoxville,  Tennessee  37902. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Brock,  Supervisor,  Technical 
Group,  Office  of  Surface  Mining,  530 
Gay  Street,  S.W.,  Suite  500,  Knoxville, 
Tennessee  37902.  Telephone:  (423)  545- 
4103,  ext.  146. 

SUPPLEMENTARY  INFORMATION:  OSM  has 
been  petitioned  by  Save  Our 
Cumberland  Mountains,  Tennessee 


Citizens  for  Wilderness  Planning,  and 
forty-nine  citizens  to  designate  the 
watershed  and  viewshed  of  Fall  Creek 
Falls  State  Park  and  Natural  Area, 
Tennessee,  as  unsuitable  for  all  types  of 
surface  coal  mining  operations.  OSM 
prepared  and  distributed  a  draft  PED/ 
EIS  as  required  by  Section  522(d)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  and  the 
National  Envirorunental  Policy  Act  of 
1969.  The  draft  PED/EIS  evaluates  the 
potential  coal  resources  of  the  area,  the 
demand  for  coal  resources,  and  the 
impacts  of  alternative  unsuitability 
decisions  on  the  human  environment, 
the  economv.  and  the  supply  of  coal. 

A  public  hearing  was  held  in 
Crossville,  Tennessee,  on  June  18,  1998, 
to  receive  oral  comments  on  the  draft 
PED/EIS. 

The  original  comment  period  opened 
on  May  1.  1998.  and  closed  July  30. 
1998.  Because  of  the  public's  continuing 
interest  and  concerns  regarding  the 
environmental  and  economic  issues 
addressed  in  the  PED/EIS.  OSM  is 
reopening  the  comment  period  as  of 
August  21,  1998,  and  will  close  on 
September  16.  1998. 

Dated:  August  13,  1998. 
Allen  D.  Klein. 

Regional  Director.  Appalachian  Regional 
Coordinating  Center. 

|FR  Doc.  98-22383  Filed  8-20-98;  8:45  am] 
BILUNG  CODE  4310-OV-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Agency  Information  Collection 
Activities 

AGENCY:  Notice  of  Information 
Collection  Under  Review:  Federal 
Firearm  Licensee  Survey;  new 
collection. 

The  Department  of  Justice  (DOJ), 
Federal  Bureau  of  Investigation  (FBI) 
has  submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  in  accordance  with 
the  emergency  review  procedures  of  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  infomiation  collection  was 
previously  published  in  the  Federal 
Register  on  June  1,  1998  at  63  FR  29755 
allowing  for  emergency  review  with  a 
60  day  public  comment  period.  No 
comments  were  received  by  the  Federal 
Bureau  of  Investigation.  The  purpose  of 
this  notice  is  to  allow  an  additional  30 
days  for  public  comments.  Comments 
are  encouraged  and  will  be  accepted 
until  September  21,  1998.  This  process 
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is  conducted  in  accordance  with  5  CFR 
1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item{sj  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Room  10235,  Washington, 
DC  20503.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Mr.  Robert  B.  Briggs, 
Department  Clearance  Officer,  Suite 
850,  Washington  Center,  1001  G  Street, 
NW.  Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  data  collection. 

(2)  Title  of  the  Form/Collection: 
Federal  Firearm  Licensee  Survey. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  None.  Criminal  Justice 
Information  Services  Division,  Federal 
Bureau  of  Investigation,  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit  (Federally  licensed  firearms 
dealers,  manufacturers,  or  importers). 

Brief  Abstract:  The  Brady  Handgim 
Violence  Prevention  Act  of  1994, 
requires  the  Attorney  General  to 


establish  a  national  instant  criminal 
background  check  system  that  any 
Federal  Firearm  Licensee  may  contact, 
by  telephone  or  by  other  electronic 
means  in  addition  to  the  telephone,  for 
information,  to  be  supplied 
immediately,  on  whether  receipt  of  a 
firearm  to  a  prospective  purchaser 
would  violate  federal  or  state  law. 
Information  pertaining  licensees  who 
may  contact  the  NICS  is  being  collected 
to  plan  and  manage  the  NICS,  to  ensure 
appropriate  resources  are  available  to 
support  the  NICS,  and  also  to  ensure  the 
privacy  and  security  of  NICS 
information. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1,200  Federal  Firearms 
Licensees  at  an  average  of  15  minutes  to 
respond. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  300. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center. 
1001  G  Street.  NW.  Washington.  DC 
20530. 

Dated:  August  18,  1998. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

|FR  Doc.  98-22511  Filed  8-20-98;  8:45  am] 

BILUNG  CODE  4410-02-M 


DEPARTMEFfT  OF  LABOR 

Employment  Standards 
Administration/Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 


of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931. 
as  amended  (45  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevaiUng  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  emd  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
superseding  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Goveriunent  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
goveriunental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
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Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  N.W..  Room  S-3014, 
Washington.  D.C.  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Voliune  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

None 

Volume  II 

District  of  Columbia: 

DC980001 (Feb.  13, 1998) 

DC980003  (Feb.  13,  1998) 
West  Virginia: 

WV980002  (Feb.  13. 1998) 

WV980003  (Feb.  13, 1998) 

WV980006  (Feb.  13,  1998) 

Volume  III 

Georgia: 

GA980003  (Feb.  13,  1998) 
GA980031  (Feb.  13,  1998) 
GA980032  (Feb.  13. 1998) 
GA980033  (Feb.  13. 1998) 
GA980034  (Feb.  13, 1998) 
GA980065  (Feb.  13, 1998) 
GA980073  (Feb.  13,  1998) 
GA980085  (Feb.  13. 1998) 
GA980086  (Feb.  13,  1998) 
GA980087  (Feb.  13. 1998) 
GA980088  (Feb.  13,  1998) 

Volume  IV 

Michigan: 

MI980039  (Feb.  13,  1998) 
MI980042 (Feb.  13.  1998) 

Volume  V 

Kansas: 

KS980012  (Feb. 13.  1998) 
Nebraska: 

NE980001  (Feb.  13. 1998) 

NE980003  (Feb.  13. 1998) 

NE980005  (Feb.  13.  1998) 

NE980007  (Feb.  13,  1998) 

NE980010  (Feb.  13.  1998) 

NE980011  (Feb.  13. 1998) 

NE980019  (Feb.  13, 1998) 

NE980025  (Feb. 13, 1998) 

NE980038  (Feb.  13,  1998) 

NE980044  (Feb.  13.  1998) 

Volume  VI 

Alaska: 

AK980001  (Feb.  13. 1998) 
Oregon: 

OR980001  (Feb.  13, 1998) 


Volume  VII 

Nevada: 

NV980001  (Feb.  13,  1998) 
NV980002  (Feb.  13,  1998) 
NV980005  (Feb.  13, 1998) 
NV980007  (Feb.  13, 1998) 
NV980008  (Feb.  13.  1998) 
NV980009  (Feb.  13,  1998) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
pubUcation  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  13th  day 
of  August  1998. 
Cari  ).  Poleskey. 

Chief,  Branch  of  Construction  Wage 
Determinations. 

[FR  Doc.  98-22309  Filed  8-20-98;  8:45  am] 
BILUNQ  CODE  451»-Z7-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Summary  of  Decisions  Granting  in 
Whole  or  In  Part  Petitions  for 
Modification 

AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Notice  of  affirmative  decisions 
issued  by  the  Administrators  for  Coal 


Mine  Safety  and  Health  and  Metal  and 
Nonmetal  Mine  Safety  and  Health  on 
petitions  for  modification  of  the 
application  of  mandatory  safety 
standards. 

summary:  Under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  the  Secretary  of  Labor  may  modif>' 
the  application  of  a  mandatory  safety 
standard  to  a  mine  if  the  Secretary 
determines  either  that  an  alternate 
method  exists  at  a  specific  mine  that 
will  guarantee  no  less  protection  for  the 
miners  affected  than  that  provided  by 
the  standard,  or  that  the  application  of 
the  standard  at  a  specific  mine  will 
result  in  a  diminution  of  safety  to  the 
affected  miners. 

Summaries  of  petitions  received  by 
the  Secretary  appear  periodically  in  the 
Federal  Register.  Final  decisions  on 
these  p)etitions  are  based  upon  the 
petitioner's  statements,  comments  and 
information  submitted  by  interested 
persons,  and  a  field  investigation  of  the 
conditions  at  the  mine.  MSHA  has 
granted  or  partially  granted  the  requests 
for  modification  submitted  by  the 
petitioners  listed  below.  In  some 
instances,  the  decisions  are  conditioned 
upon  compliance  with  stipulations 
stated  in  the  decision. 
FOR  FURTHER  INFORMATION  CONTACT: 
Petitions  and  copies  of  the  final 
decisions  are  available  for  examination 
by  the  pubUc  in  the  Office  of  Standards, 
Regulations,  euid  Variances.  MSHA, 
Room  627,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203.  Contact 
Barbara  Barron  at  703-235-1910. 
Patricia  W.  SUvey, 

Director.  Office  of  Standards.  Regulations  and 
Variances. 

Affirmative  Decisions  on  Petitions  for 
Modification 

Docket  No.:  M-97-001-C. 

Ffl  Notice;  62  FR  11926. 

Petitioner:  Consolidation  Coal 
Company. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  (4,160  volt) 
cables  inby  the  last  open  crosscut 
considered  acceptable  alternative 
method.  Granted  for  the  Shoemaker 
Mine  with  conditions  for  the  4,160-volt 
longwall  equipment. 

Docket  No.:  M-97-002-C. 

FR  NoUce:  62  FR  11926. 

Petitioner  Eastern  Associated  Coal 
Corporation. 

Reg  Affected:  30  CFR  75.364. 

Summary  of  Findings:  Petitioner's 
proposal  states  that  a  portion  of  the 
mine  has  been  sealed  thus  eUminating 
the  need  for  certain  checkpoints;  that 
checkpoints  3,  4,  7,  and  8  are  now 
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behind  seals  and,  therefore,  are  no 
longer  necessary;  and  that  checkpoints  5 
and  6  that  were  used  to  evaluate  a 
return  air  course  from  2  West  Mains  will 
be  eliminated  due  to  rehabilitation  and 
ventilation  changes  in  the  seal  project 
which  is  now  being  examined  as 
required  considered  acceptable 
alternative  method.  Granted  for  the 
Federal  No.  2  Mine  with  conditions  for 
the  monitoring  and  evaluation  of  the 
unsafe-to-travel  segment  of  the 
designated  return  aircourse  in  Miracle 
Run  Shaft  Bottom  area. 
Docket  No.:  M-97-O03-C. 
FR  Notice:  62  FR  11926. 
Petitioner:  CONSOL  of  Kentucky.  Inc. 
Reg  Affected:  30  CFR  75.1101-6. 
Summary  of  Findings:  Petitioner's 
proposal  to  use  a  single  overhead  pipe 
system  with  Vz-inch  orifice  automatic 
sprinklers  located  on  10-foot  centers,  to 
cover  50  feet  of  fire-resistant  belt  or  150 
feet  of  non-fire  resistant  belt,  with 
actuation  temperatures  between  200  and 
230  degrees  Fahrenheit  and  with  water 
pressure  equal  to  or  greater  than  10  psi; 
and  to  have  the  sprinklers  located  not 
more  than  10  feet  apart  so  that  the 
discharge  of  water  will  extend  over  the 
belt  drive,  belt  take-up,  electrical 
control,  and  gear  reducing  unit 
considered  acceptable  alternative 
method.  Granted  for  the  Jones  Fork 
13A-H4  Mine  with  conditions  for  a 
single  overhead  pipe  sprinkler  system. 
Docket  No.:  M-9 7-004. 
FR  Notice:  62  FR  11926. 
Petitioner:  Marrowbone  Development 
Company. 
Reg  Affected:  30  CFR  75.1002. 
Summary  of  Findings:  Petitioner's 
proposal  to  use  2,400-volt  a.c.  electricity 
to  power  continuous  mining  equipment 
considered  acceptable  alternative 
method.  Granted  for  the  Big  Branch 
Mine  with  conditions  for  the  2,400-volt 
continuous  miner. 

Docket  No.:  M-97-005-C. 
FR  Notice.- 62  FR  11926. 
Petitioner:  Powderhom  Coal 
Company. 

Reg  Affected:  30  CFR  75.350. 
Summary  of  Findings:  Petitioner's 
proposal  to  use  belt  air  to  ventilate 
active  working  places  and  to  install  a 
low-level  carbon  monoxide  detection 
system  as  an  early  warning  fire 
detection  system  in  all  belt  entries  used 
as  intake  air  courses  considered 
acceptable  alternative  method.  Granted 
for  the  Roadside  Mine  with  conditions 
to  allow  air  coursed  through  conveyor 
belt  entries  to  be  used  to  ventilate 
working  places. 

Docket  No.:  M-97-006-C. 

FR  Notice:  62  FR  11926. 

Petitioner:  Philippi  Development,  Inc. 
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Reg  Affected:  30  CFR  75.364(b)(2). 
Summary  of  Findings:  Petitioner's 
proposal  to  establish  an  inlet  evaluation 
point  along  with  an  outlet  evaluation 
point  at  which  every  seven  days  a 
certified  person  would  measure 
methane  and  oxygen  concentrations,  air 
quantity,  make  tests  to  determine  if  the 
air  is  moving  in  its  proper  direction  and 
record  the  results  in  a  book  provided  on 
the  surface  considered  acceptable 
alternative  method.  Granted  for  the 
Sentinel  Mine  with  conditions  for  the 
evaluation  of  airflow  through  an 
approximately  600-foot  long,  unsafe-to- 
travel  segment  of  common  return 
aircourse  entries. 
Docket  No.:  M-97-O07-C. 
FR  Notice:  62  FR  11926. 
Petitioner:  Laurel  Coal  Company. 
Reg  Affected:  30  CFR  75.503  (18.41(f) 
of  Part  18). 

Summary  of  Findings:  Petitioner's 
proposal  to  replace  a  padlock  on  battery 
plug  connectors  on  mobile  battery- 
powered  machines  with  a  threaded  ring 
and  a  spring  loaded  device  to  prevent 
the  plug  connector  from  accidently 
disengaging  while  under  load 
considered  acceptable  alternative 
method.  Granted  for  the  Coalburg  7A 
Mine  with  conditions  for  the  use  of 
permanently  installed  spring-loaded 
locking  devices  in  lieu  of  padlocks  on 
battery  plugs. 

Docket  No.:  M-97-008-C. 

FR  Notice:  62  FR  11927. 

Petitioner:  Laurel  Coal  Corporation. 

Reg  Affected:  30  CFR  75.503  (18.41(f) 
of  Part  18). 

Summary  of  Findings:  Petitioner's 
proposal  to  replace  a  padlock  on  battery 
plug  connectors  on  mobile  battery- 
powered  machines  with  a  threaded  ring 
and  a  spring  loaded  device  to  prevent 
the  plug  connector  from  accidently 
disengaging  while  under  load 
considered  acceptable  alternative 
method.  Granted  for  the  Coalburg  9A 
Mine  with  conditions  for  the  use  of 
permanently  installed  spring-loaded 
locking  devices  in  lieu  of  padlocks  on 
battery  plugs. 

Docket  No.:  M-97-012-C. 

FR  Notice:  62  FR  11927. 

Petitioner:  Partmiont  Coal 
Corporation. 

Reg  Affected:  30  CFR  77.214(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  backfill  the  existing 
highwall  with  scalp  rock  in  an  area 
containing  abandoned  mine  openings 
considered  acceptable  alternative 
method.  Granted  for  the  Deep  Mine  No. 
24  Mine  with  conditions  for  the 
modification  of  30  CFR  77.214(a). 

Docket  No.:  M-97-019-C. 

FR  Notice:  62  FR  23797. 


Petitioner:  C  &  H  Mining  Company. 

Reg  Affected:  30  CFR  75.342. 

Summary  of  Findings:  Petitioner's 
proposal  to  uSe  hand-held  continuous- " 
duty  methane  and  oxygen  indicators 
instead  of  machine  mounted  methane 
monitoring  systems  on  permissible 
three-wheel  tractors  with  drag  bottom 
buckets  considered  acceptable 
alternative  method.  Granted  for  the  No. 
8  Mine  with  conditions  for  the  Mescher 
permissible  three-wheel  battery- 
powered  tractors  used  to  load  coal. 

Docket  No.:  M-97-022-C. 

FR  Notice:  62  FR  23797. 

Petitioner:  Brookside  Coal  Company. 

Reg  Affected:  30  CFR  75.1405. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  bar  and  pin  or  link  and 
pin  couplers  on  its  underground 
haulage  equipment  considered 
acceptable  alternative  method.  Granted 
for  the  Diamond  Vein  Slope  Mine  with 
conditions. 

Docket  No.:  M-97-025-C. 
FR  Notice:  62  FR  23798. 
Petitioner:  CONSOL  of  Kentucky,  Inc. 
Reg  Affected:  30  CFR  75.1101-8. 
Summary  of  Findings:  Petitioner's 
proposal  to  use  a  single  overhead  pipe 
system  with  V2-inch  orifice  automatic 
sprinklers  located  on  10-foot  centers,  to 
cover  50  feet  of  fire-resistant  belt  or  150 
feet  of  non-fire  resistant  belt,  virith 
actuation  temperatures  between  200 
degrees  and  230  degrees  fahrenheit  and 
with  water  pressure  equal  to  or  greater 
than  10  psi,  so  that  the  discharge  of 
water  would  extend  over  the  belt  drive, 
belt  taka-up,  electrical  control,  and  gear 
reducing  unit  considered  acceptable 
alternative  method.  Granted  for  the 
E3RF  Mine  with  conditions  for  a  single 
overhead  pipe  sprinkler  system. 

Docket  No.:  M-97-028-C. 

FR  Notice:  62  FR  23798. 

Petitioner:  Maple  Meadow  Mining 
Company. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  replace  a  padlock  on  battery 
plug  connectors  on  mobile  battery- 
powered  machines  with  a  threaded  ring 
and  a  spring  loaded  device  to  prevent 
the  plug  coimector  from  accidently 
disengaging  while  under  load 
considered  acceptable  alternative 
method.  Granted  for  the  Maple  Meadow 
Mine  with  conditions  for  the  use  of 
permanently  installed  spring-loaded 
locking  devices  in  lieu  of  padlocks  on 
battery  plugs. 

Docket  No.:  M-9 7-03 3-C. 

FR  Notice:  62  FR  23799. 

Petitioner:  Peabody  Coal  Company. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  trailing 
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cables  (2,400-volt)  inby  the  last  open 
crosscut  at  the  sections  where 
continuous  miners  are  working 
considered  acceptable  alternative 
method.  Granted  for  the  Marissa  Mine 
with  conditions  for  the  2,400-volt 
continuous  miner  used  at  the  Marissa 
Mine. 

Docket  No.:  M-97-036-C. 

FR  Notice:  62  PR  23799. 

Petitioner  Long  Branch  Energy. 

Reg  Affected:  30  CFR  75.503(18.41)(f). 

Summary  of  Findings:  Petitioner's 
proposal  to  replace  a  padlock  on  battery 
plug  cormectors  on  mobile  battery- 
powered  machines  with  a  threaded  ring 
and  a  spring  loaded  device  to  prevent 
the  plug  connector  from  accidently 
disengaging  while  under  load 
considered  acceptable  alternative 
method.  Granted  for  the  No.  22  Mine 
with  conditions  for  the  use  of 
permanently  installed  spring-loaded 
locking  devices  in  heu  of  padlocks  on 
battery  plugs. 

Docket  No.:  M-97-G40-C. 

FR  Notice:  62  FR  29370. 

Petitioner:  G  &  P  Contractors,  Inc. 

Reg  Affected:  30  CFR  75.342. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous- 
duty  methane  and  oxygen  indicators  on 
permissible  three-wheel  tractors  instead 
of  machine-mounted  methane  monitors 
considered  acceptable  alternative 
method.  Granted  for  Stoney  Fork  No.  2 
Mine  with  conditions  for  the  Mescher 
permissible  three-wheel  battery- 
powered  tractors  used  to  load  coal. 

Docket  No.:  M-97-050-C. 

FR  Notice:  62  FR  29372. 

Petitioner:  Canyon  Fuel  Company, 
LLC. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high- voltage  (4, 160- volt) 
cables  to  supply  power  to  longwall 
equipment  used  inby  the  last  open 
crosscut  considered  acceptable 
alternative  method.  Granted  for  the 
SUFCO  Mine  vsrith  conditions  for  the 
4,160-volt  longwall  equipment. 

Docket  No.:  M-97-057-C. 

FR  Notice:  62  FR  29373. 

Petitioner:  Headache  Coal  Company, 
Inc. 

Reg  Affected:  30  CFR  75.380(0(4)(i). 

Summary  of  Finding:  Petitioner's 
proposal  to  install  two  5-pound  or  one 
10-poimd  portable  chemical  fire 
extinguisher  in  the  operator's  deck  of 
each  Mescher  tractor  and  to  have  the 
fire  extinguisher  readily  accessible  to 
the  operator;  to  have  the  fire 
extinguisher  inspected  daily  by  the 
equipment  operator  prior  to  entering  the 
escapeway;  to  have  the  operator  make 
daily  inspections  of  the  fire  extinguisher 


and  keep  the  records  at  the  mine  site; 
and  to  have  a  sufficient  number  of  spare 
fire  extinguishers  maintained  at  the 
mine  in  case  an  extinguisher  becomes 
defective  considered  acceptable 
alternative  method.  Granted  for  the 
Mine  No.  7  with  conditions  for  Mescher 
three  wheel  tractors  to  be  op>erated  in 
the  primary  intake  escapeway. 

Docket  No.:  M-97-058-C 

FR  Notice:  62  FR  3431 1 . 

Petitioner:  Clark  Elkhom  Mining 
Company. 

Reg  Affected:  30  CFR  75.900. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  contactors  to  obtain 
undervoltage  protection  instead  of  using 
circuits  breakers  considered  acceptable 
alternative  method.  Granted  for  the 
Sunset  Mine  No.  2  Mine  with 
conditions  to  allow  the  use  of  vacuum 
contactors  to  provide  undervoltage. 
groimded  phase,  and  overload 
protection  and  monitor  the  grounding 
conductors  for  480-volt  belt  conveyor 
drive  motors  and  water  piunp  motors 
greater  than  5  horsepower. 

Docket  No.:  M-97-059-C. 

FR  Notice:  62  FR  34311. 

Petitioner:  B  &  B  Anthracite  Coal. 

Reg  Affected:  30  CFR  75.360. 

Summary  of  Findings:  Petitioner's 
proposal  to  visually  examine  each  seal 
for  physical  damage  from  the  slope 
gunboat  during  the  preshift  examination 
after  an  air  quantity  reading  is  taken 
inby  the  intake  portal  and  to  test  for  the 
quantity  and  quality  of  air  at  the  intake 
air  split  locations  off  the  slope  in  the 
gangway  portion  of  the  working  section 
considered  acceptable  alternative 
method.  Granted  for  the  Rock  Ridge  No. 
1  Slope  Mine  with  conditions  for 
examinations  of  seals  (conducted  from 
the  gimboat]  in  the  intake  air  haulage 
slope  of  this  mine. 

Docket  No.:  M-97-061-C. 

FR  Notice:  62  FR  34311. 

Petitioner:  B  &  B  Anthracite  Coal. 

Reg  Affected:  30  CFR  75.1100. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
alternative  method.  Granted  for  the 
Rock  Ridge  Slop>e  with  conditions  for 
firefighting  equipment  in  the  working 
section. 

Docket  No.:  M-97-063-C. 

FR  Notice:  62  FR  34311. 

Petitioner:  Ambrose  Branch  Coal 
Company,  Inc. 

Reg  Affected:  30  CFR  77.214. 

Summary  of  Findings:  Petitioner's 
proposal  to  fill  seven  (7)  drift  openings 
vsrith  refuse  material  at  the  abandoned 


Fleetwood  Energy,  Inc..  Mine  No.  2 
considered  acceptable  alternative 
method.  Granted  for  the  Preparation 
Plant  with  conditions  for  modification 
of  30  CFR  77.214(a). 

Docket  No.:  M-97-065-C. 

FR  Notice:  62  FR  34313. 

Petitioner:  Monterey  Coal  Company. 

Reg  Affected:  30  CFR  75.1700. 

Summary  of  Findings:  Petitioner's 
proposal  to  mine  through  oil  and  gas 
wells  with  the  longwall  system  after 
they  have  tieen  properly  plugged 
considered  acceptable  alternative 
method.  Granted  for  the  No.  1  Mine 
with  conditions  for  mining  through  or 
near  plugged  oil  or  gas  wells  penetrating 
the  Illinois  No.  6  Coal  Seam. 

Docket  No.:  M-97-066-C. 

FR  Notice:  62  FR  34312. 

Petitioner:  Tunis  Coal  Company. 

Reg  Affected:  30  CFR  75.1100-2(i)(l). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  the  following  materials 
at  its  Elkhart  Mine:  160  Kennedy  Metal 
Stopping  Panels  32  Kennedy  Stopping 
Rib  Angles;  3  rolls  of  tape;  3  twist  tools; 

2  rolls  of  brattice  cloth;  3  stopping  )acks; 

3  dutch  heads;  3  shovels;  12  buckets  of 
Celtite  10-12  Airtite  (or  equivalent 
material  for  stopping);  and  5  tons  of 
rock  dust  considered  acceptable 
alternative  method.  Granted  for  the 
Elkhart  Mine  with  conditions  for 
emergency  materials  readily  available  at 
locations  not  exceeding  2  miles  from 
each  working  section. 

Docket  No.:  M-97-068-C 

FR  Notice:  62  FR  34312. 

Petitioner:  Drummond  Company,  Inc. 

Reg  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's 
request  for  an  amendment  to  the  final 
Decision  and  Order  dated  April  1,  1995 
was  granted  for  the  Shoal  Creek  Mine 
with  conditions  for  the  use  of  belt  air  to 
ventilate  active  workings. 

Docket  No.:  M-97-080-C. 

FR  Notice:  62  FR  38124. 

Petitioner:  Little  Buck  Coal  Comp>any. 

Reg  Affected:  30  CFR  75.1100. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  only  portable  fire 
extinguishers  to  replace  existing  \ 

requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
alternative  method.  Granted  for  the  No. 
3  Slope  Buck  Mt.  Vein  with  conditions 
for  firefighting  equipment  in  the 
working  section. 

Docket  No.:  M-97-088-C. 

FR  Notice:  62  FR  44723. 

Petitioner:  Eastern  Associated  Coal 
Corporation. 

Reg  Affected:  30  CFR  75.380(g). 

Summary  of  Findings:  Petitioner's 
proposal  to  change  the  longwall  panel 
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development  to  a  three-entry  system 
considered  acceptable  alternative 
method.  Granted  for  the  Federal  No.  2 
Mine  with  conditions  for  the  use  of 
trolley  track  haulage  entries  as  primary 
escapeways  on  longwall  development 
panels. 

Docket  No.:  M-96-015-C. 
FR  Notice:  61  PR  17733. 
Petitioner:  Roberts  Brothers  Coal 
Company. 
Reg  Affected:  30  CFR  75.1103-4. 
Summary  of  Findings:  Petitioner's 
proposal  to  use  two  belt  flights  to  be 
monitored  by  one  identification  line 
considered  acceptable  alternative 
method.  Granted  for  the  Cardinal  No.  2 
Mine  with  conditions  to  allow  the 
extension  of  the  Pyott — Boone 
Electronics  Inc.  point  type  heat  sensor 
fire  detection  system  installed  in  panels 
from  which  rooms  are  driven,  to  be 
extended  to  provide  fire  detection  for  a 
secondary  in-panel  belt  conveyor 
wathout  identifying  such  as  separate  belt 
flight  during  retreat  of  the  panel  by 
room  development. 

Docket  No.:  M-96-018-C. 
FR  Notice:  61  FR  17733. 
Petitioner:  Eagle  Nest,  Inc. 
Reg  Affected:  30  CFR  75.503(18.41). 
Summary  of  Findings:  Petitioner's 
proposal  to  replace  a  padlock  on  battery 
plug  connectors  on  mobile  battery- 
powered  machines  used  inby  the  last 
open  crosscut  with  a  threaded  ring  and 
a  spring  loaded  device  to  prevent  the 
plug  connector  from  accidently 
disengaging  while  under  load;  to  have  a 
tag  that  states  "DO  NOT  DISENGAGE 
PLUGS  UNDER  LOAD"  on  all  battery 
plug  connectors  used  on  the  machines; 
and  to  provide  instructions  in  the  safe 
practices  and  provisions  to  all  persons 
who  are  required  to  operate  or  maintain 
the  machines  considered  acceptable 
alternative  method.  Granted  for  the 
Eagle  Nest  Inc.  Mine  with  conditions  for 
the  use  of  permanently  installed  spring- 
loaded  locking  devices  in  lieu  of 
padlocks  on  battery  plugs. 
Docket  No.:  M-96-019-C. 
FR  Notice:  61  FT?  17733. 
Petitioner:  Consolidation  Coal 
Company. 

Reg  Affected:  30  CFR  75.364(b)(1). 
Summary  of  Findings:  Petitioner's 
proposal  to  establish  check  points  to 
monitor  methane  and  to  ensure  passage 
of  air;  to  maintain  the  check  points  in 
safe  condition  at  all  times;  to  have  a 
certified  person  test  for  methane  and  the 
quantity  of  air  at  each  check  point  on  a 
weekly  basis;  and  to  have  the  certified 
person  making  the  examinations  and 
tests  place  their  initials,  date,  and  time 
in  a  record  book  kept  on  the  surface  and 
made  available  for  inspection  by 


interested  persons  considered 
acceptable  alternative  method.  Granted 
for  the  Robinson  Run  No.  95  Mine  with 
conditions  for  the  "North  Mains" 
aircourse  ventilating  eight  1-East  seals, 
two  26-Block  seals  and  six  of  eighteen 
3-Block  seals. 

Docket  No.:  M-96-040-C. 

FR  Notice:  61  FR  33141. 

Petitioner:  Pontiki  Coal  Corporation. 

Reg  Affected:  30  CFR  75.388. 

Summary  of  Findings:  Petitioner's 
proposal  to  drill  boreholes  when 
working  places  advance  to  within  30 
feet  of  certain  surveyed  areas  in  the 
mine  unless  those  areas  have  been 
preshift  examined  considered 
acceptable  alternative  method.  Granted 
for  the  Pontiki  No.  1  Mine  with 
conditions  for  the  use  of  administration 
and  engineering  controls  in  lieu  of 
drilling  boreholes  when  the  working 
place  approaches  to  within  25  feet  of  an 
adjacent  panel  that  cannot  be  preshift 
examined. 

Docket  No.:  M-96-041-C. 

FR  Notice:  61  FR  33141. 

Petitioner:  Pontiki  Coal  Corporation. 

Reg  Affected:  30  CFR  75.388. 

Summary  of  Findings:  Petitioner's 
proposal  to  drill  boreholes  when 
working  places  advance  to  within  30 
feet  of  certeiin  surveyed  areas  in  the 
mine  unless  those  areas  have  been 
preshift  examined  considered 
acceptable  alternative  method.  Granted 
for  the  Pontiki  No.  1  Mine  with 
conditions  for  the  use  of  administration 
and  engineering  controls  in  lieu  of 
drilling  boreholes  when  the  working 
place  approaches  to  within  25  feet  of  an 
adjacent  panel  that  cannot  be  preshift 
examined. 

Docket  No.:  M-96-062-C. 

FR  Notice:  61  FR  38787. 

Petitioner:  Cyprus  Cumberland 
Resources  Corp. 

Reg  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's 
proposal  to  permit  the  velocity  of  air  in 
the  belt  conveyor  entries  to  be  increased 
above  300  feet  per  minute  (^m) 
considered  acceptable  alternate  method. 
Granted  for  the  Cumberland  Mine  with 
conditions  to  allow  air  coursed  through 
conveyor  belt  entries  to  be  used  to 
ventilate  working  places. 

Docket  No.:  M-96-064-C. 

FR  Notice:  61  FR  38787. 

Petitioner:  West  Cameron  Mining. 

Reg  Affected:  30  CFR  75.1100. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
alternative  method.  Granted  for  the 


Lenig  Tunnel  Mine  with  conditions  for 
firefighting  equipment  in  the  working 
section. 

Docket  No.:  M-96-075-C. 

FR  Notice:  61  FR  47192. 

Petitioner:  Cumberland  Resources 
Corporation. 

Reg  Affected:  30  CFR  75.1103-4(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  install  a  low-level  carbon 
monoxide  detection  system  as  an  early 
warning  fire  detection  system  in  all  belt 
entries  used  as  intake  air  courses 
considered  acceptable  alternative 
method.  Granted  for  the  Cumberland 
Mine  with  conditions  for  the  use  of  a 
carbon  monoxide  monitoring  system 
that  identifies  the  location  of  sensors  in 
lieu  of  identifying  belt  flights. 

Docket  No.:  M-96-092-C. 

FR  Notice:  61  FR  47194. 

Petitioner:  Eastern  Mingo  Coal 
Company. 

Reg  Affected:  30  CFR  75.503(18.41)(f). 

Summary  of  Findings:  Petitioner's 
proposal  to  replace  a  padlock  on  battery 
plug  connectors  on  mobile  battery- 
powered  machines  with  a  threaded  ring 
and  a  spring  loaded  device  to  prevent 
the  plug  cormector  from  accidentally 
disengaging  while  under  load 
considered  acceptable  alternative 
method.  Granted  for  the  Big  Branch 
Mine  with  conditions  for  the  use  of 
permanently  installed  spring-loaded 
locking  devices  in  lieu  of  padlocks  on 
battery  plugs. 

Docket  No.:  M-96-093-C. 

FR  Notice:  61  FR  47194. 

Petitioner:  Western  Mingo  Coal 
Company. 

Reg  Affected:  30  CFR  75.503(18.41)(f). 

Summary  of  Findings:  Petitioner's 
proposal  to  replace  a  padlock  on  battery 
plug  connectors  on  mobile  battery- 
powered  machines  with  a  threaded  ring 
and  a  spring  loaded  device  to  prevent 
the  plug  connector  frova  accidently 
disengaging  while  imder  load 
considered  acceptable  alternative 
method.  Granted  for  the  Northern  Mingo 
No.  1  Mine  with  conditions  for  the  use 
of  permanently  installed  spring- loaded 
locking  devices  in  lieu  of  padlocks  on 
battery  plugs. 

Docket  No.:  M-96-094-C. 

FR  Notice:  61  FR  47194. 

Petitioner:  Western  Mingo  Coal 
Company. 

Reg  Affected:  30  CFR  75.503(18.41)(f). 

Summary  of  Findings:  Petitioner's 
proposal  to  replace  a  padlock  on  battery 
plug  connectors  on  mobile  battery- 
powered  machines  with  a  threaded  ring 
and  a  spring  loaded  device  to  prevent 
the  plug  connector  from  accidently 
disengaging  while  under  load 
considered  acceptable  alternative 


Federal  Register /Vol.  63.  No.  162 /Friday,  August  21,  1998 /Notices 


44931 


method.  Granted  for  the  Northern  Mingo 
No.  2  Mine  with  conditions  for  the  use 
of  permanently  installed  spring-loaded 
locking  devices  in  lieu  of  padlocks  on 
battery  plugs. 

Docket  No. :  M-96-097-C. 

FR  Notice:  62  FR  47194. 

Petitioner:  Arch  of  Illinois. 

Reg  Affected:  30  CFR  75.1107-4(a)(l). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  an  operator/technician, 
the  Archveyor  mining  system's  Program 
Logic  Controlled  (PLC)  computer,  and 
the  continuous  monitoring  of  the 
Archveyor  mining  system  while 
energized,  as  a  fire  suppression  device, 
during  secondary  mining  considered 
acceptable  alternative  method.  Granted 
for  the  Conant  Mine  with  conditions  for 
the  Archveyor  Mining  System. 

Docket  No.:  M-9&-098-C. 

FR  Notice:  61  FR  57458. 

Petitioner:  Sidney  Coal  Company,  Inc. 
and  its  subsidiaries. 

Reg  Affected:  30  CFR  75.901(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  diesel  generator  to 
move  equipment  in  and  out  of  its 
underground  mines  considered 
acceptable  alternative  method.  Granted 
for  Freedom  Energy  Mine  No.  1 ;  Solid 
Energy  Mine  No.  1;  Clean  Energy  Mine 
No.  1;  Black  Diamond  Mine  no.  1  and 
Rockhouse  Mine  Energy  No.  1  with 
conditions  for  the  480-volt,  three-phase, 
150  KW/187.5  KVA  diesel  powered 
generator  set. 

Docket  No.:  M-96-104-C. 

FR  Notice:  62  FR  420. 

Petitioner:  Mountain  Coal  Company. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  1,100  feet  of  2/0,  type 
SHD-GC  cable  on  continuous  miners, 
1,000  feet  of  #2,  type  GC  cable  on  roof 
bolters,  and  1,000  feet  of  #2.  type  SHD- 
GC  cable  on  auxiliary  face  fans 
considered  acceptable  alternative 
method.  Granted  for  the  West  Elk  Mine 
with  conditions  for  the  three-phase, 
995-volt  continuous  mining  machine, 
995-volt  roof  bolting  machine,  995-volt 
auxiliary  fan,  575-volt  roof  bolting 
machine,  and  575-volt  auxiliary  fan. 

Docket  No.:  M-9&-105-C. 

FR  Notice:  61  FR  57459. 

Petitioner:  Little  Buck  Coal  Company. 

Reg  Affected:  30  CFR  75.1400. 

Summary  of  Findings:  Petitioner's 
proposal  to  permit  the  use  of  the  slope 
conveyance  (gunboat)  in  transporting 
persons  without  installing  safety  catches 
or  other  no  less  effective  devices,  but 
instead  use  an  increased  rope  strength/ 
safety  factor  and  secondary  safety  rope 
connection  in  place  of  such  devices 
considered  acceptable  alternative 
method.  Granted  for  the  No.  3  Slope 


Buck  Mountain  Mine  with  conditions 
for  the  use  of  the  gunboat  without  safety 
catches. 

Docket  No.:  M-96-107-C. 

FR  Notice:  61  FR  57459. 

Petitioner:  Old  Ben  Coal  Company. 

Reg  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  the  split-tail  system  of 
face  ventilation  allowing  the  belt  to  be 
blended  with  the  air  to  the  faces  from 
the  intake  entries  and  to  install  a  low- 
level  carbon  monoxide  detection  system 
as  an  early  Wciming  fire  detection 
system  in  all  belt  entries  used  as  intake 
air  courses  considered  acceptable 
alternative  method.  Granted  for  the 
Ziegler  No.  11  Mine  with  conditions  to. 
allow  air  coursed  through  conveyer  belt 
entries  to  be  used  to  ventilate  working 
places. 

Docket  No.:  M-96-109-C. 

FR  Notice:  61  FR  57459. 

PetiUoner:  The  Ohio  Valley  Coal 
Company. 

Reg  Affected:  30  CFR  75.364. 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  evaluation  stations 
to  monitor  the  affected  area;  to  have  a 
certified  person  to:  (1)  test  the 
evaluation  stations  on  a  weekly  basis  to 
determine  the  volume  of  air,  and 
methane  and  oxygen  concentrations; 
and  (2)  record  on  a  date  board  located 
at  each  checkpoint  the  initials  of  the 
examiner  and  the  date  and  time  of  the 
examination;  and  to  maintain  the  air 
measurement  stations  in  a  safe  and 
travelable  condition  considered 
acceptable  alternative  method.  Granted 
for  the  Powhatan  No.  6  Mine  with 
conditions  for  the  unsafe-to-travel 
aircourses  rended  inaccessible  by  roof 
falls  and  roof  deterioration  known  as 
MAIN  EAST  and  LOADED  SIDE. 

Docket  No.:  M-96-111-C. 

FR  Notice:  61  FR  57459. 

Petitioner:  CONSOL  of  Kentucky,  Inc. 

Reg  Affected:  30  CFR  75.1101-8. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  single  overhead  pipe 
system  with  Vz-inch  orifice  automatic 
sprinklers  located  on  10-foot  centers,  to 
cover  50  feet  of  fire-resistant  belt  or  150 
feet  of  nonfire-resistant  belt,  with 
actuation  temperatures  between  200  and 
230  degrees  Fahrenheit,  and  with  water 
pressure  equal  to  or  greater  than  10  psi 
and  the  sprinklers  would  be  located  to 
discharge  water  over  the  belt  drive,  belt 
take-up,  electrical  control,  and  gear 
reducing  unit  considered  acceptable 
alternative  method.  Granted  for  the 
Loves  Branch  H-4  Mine  with  conditions 
for  a  single  overhead  pipe  sprinkler. 

Docket  No.:  M-96-112-C. 

FR  Notice:  61  FR  57459. 

Petitioner:  K  &  M  Coal  Company.  Inc. 


Reg  Affected:  30  CFR  75.342. 
Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous- 
duty  methane  and  oxygen  indicators 
instead  of  machine  mounted  methane 
monitors  on  permissible  three-wheel 
tractors  with  drag  type  buckets 
considered  acceptable  alternative 
method.  Granted  for  the  No.  18  Mine 
with  conditions  for  the  Mescher 
permissible  three-wheel  battery- 
powered  tractors  used  to  load  coal. 

Docket  No.:  M-96-113-C. 

FR  Notice:  61  FR  57460. 

Petitioner:  Jackstone  Coal  Company 

Reg  Affected:  30  CFR  75.335(a)(1).' 

Summary  of  Findings:  Petitioner's 
proposal  to  permit  alternative  methods 
of  construction  using  wooden  materials 
of  moderate  size  and  weight  due  to  the 
difficulty  in  accessing  previously  driven 
headings  and  breasts  containing  the 
inaccessible  abandoned  woridngs;  to 
accept  a  design  criteria  in  the  10  psi 
range;  and  to  permit  the  water  trap  to  be 
installed  in  the  gangway  seal  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs  considered 
acceptable  alternative  method.  Granted 
for  the  Buck  Mountain  Slope  with 
conditions  for  seals  installed  in  this 
mine. 

Docket  No.:  M-96-114-C. 

FR  NoUce:  61  FR  57460. 

Petitioner:  Jackstone  Coal  Company. 

Reg  Affected:  30  CFR  75.360. 

Summary  of  Findings:  Petitioner's 
proposal  to  visually  examine  each  seal 
for  physical  damage  from  the  slope 
gunboat  during  the  preshift  examination 
after  an  air  quantity  reading  is  taken 
inby  the  intake  portal  and  to  test  for  the 
quantity  and  quality  of  air  at  the  intake 
air  split  locations  off  the  slope  in  the 
gangway  portion  of  the  working  section 
considered  acceptable  alternative 
method.  Granted  for  the  Buck  Mountain 
Slope  Mine  with  conditions  for 
examination  of  seals  (conducted  from 
the  gunboat)  in  the  intake  air  haulage 
slope  of  this  mine. 

Docket  No.:  M-96-116-C. 

FR  Notice:  61  FR  57460. 

Petitioner:  Jackstone  Coal  Company. 

Reg  Affected:  30  CFR  75.1100-2(a)'(2). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
alternative  method.  Granted  for  Buck 
Mountain  Slope  Mine  with  conditions 
for  firefighting  equipment  in  the 
working  section. 

Docket  No.:  M-96-117-C. 

FR  Notice:  61  FR  57460. 

Petitioner:  Jackstone  Coai  Company 
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Reg  Affected:  30  CFR  75.1200(d)  and 

(i). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1.000-foot 
intervals  of  advance  from  the  intake 
slope;  and  to  limit  the  required  mapping 
of  the  mine  workings  above  and  below 
to  those  present  within  100  feet  of  the 
veins  being  mined  except  when  veins 
are  interconnected  to  other  veins 
beyond  the  100- foot  limit  through  rock 
tunnels  considered  acceptable 
alternative  method.  Granted  for  Buck 
Mountain  Slope  Mine  with  conditions 
for  the  use  of  cross-sections,  in  lieu  of 
contour  lines,  limiting  the  mapping  of 
mines  above  or  below  this  mine  to  those 
within  100  feet  of  the  vein  being  mined. 

Docket  No.:  M-96-1 18-C. 

FR  Motice:  61  FR  57460. 

Petitioner:  Jackstone  Coal  Company. 

Reg  Affected:  30  CFR  75.1202-l(a)' 

Summary  of  Findings:  Petitioner's 
proposal  to  revise  and  supplement  mine 
maps  annually  instead  of  every  6 
months,  as  required,  and  to  update 
maps  daily  by  hand  notations 
considered  acceptable  alternative 
method.  Granted  for  Buck  Mountain 
Slope  Mine  with  conditions  for  annual 
revisions  and  supplements  of  the  mine 
map. 

Docket  No.:  M-96-122-C. 

FR  Notice:  6\  FR  57480. 

Petitioner:  Keystone  Coal  Mining 
Corporation. 

Reg  Affected:  30  CFR  75.364(b)(1). 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  two  monitoring 
stations  to  evaluate  the  affected  area:  to 
post  a  sign  in  an  adjacent  travel  entry 
indicating  the  safe  travel  route  to  each 
monitoring  station;  to  have  a  certified 
person  conduct  weekly  examinations  at 
each  monitoring  station  to  measure  the 
quantity  and  quality  of  air  entering  or 
exiting  the  monitoring  station;  to  post  at 
each  monitoring  station  a  diagram 
showing  the  normal  quantity  and 
quality  of  methane,  oxygen 
measurements,  and  the  direction  of  the 
air  flow;  to  have  the  examiner  record 
their  initials,  date  and  time  of 
examinations  on  a  date  board  provided 
at  the  monitoring  stations;  and  to  record 
the  resu-lts  of  the  tests  in  a  weekly 
examination  book  kept  on  the  surface 
and  made  available  to  all  interested 
parties  considered  acceptable 
alternative  method.  Granted  for  the 
Urling  No.  1  Mine  with  conditions  for 
the  evaluation  of  airflow  through  an 
approximately  800-feet  long,  unsafe  to 
travel,  segment  of  three  common  intake 
aircourse  entries  of  the  West  Extension 
area. 


Docket  No.:  M-96-1 30-C. 

FR  Notice:  61  FR  64372. 

Petitioner:  Yellow  Creek  Corporation. 

Reg  Affected:  30  CFR  75.380(f)(4)(i). 

Summary  of  Findings:  Petitioner's 
proposal  to  install  two  5-pound  or  one 
10-pound  portable  chemical  fire 
extinguisher  in  the  operator  deck  of 
each  Mescher  Tractor  operated  at  the 
mine;  to  have  the  fire  extinguisher 
readily  accessible  to  the  operator;  to 
have  the  equipment  operator  inspect 
each  fire  extinguisher  daily  and  keep 
records  of  the  inspections;  and  to 
replace  the  fire  extinguisher  if  found  to 
be  defective  considered  acceptable 
alternative  method.  Granted  for  the  No. 

2  Mine  with  conditions  for  Mescher 
three  wheel  tractors  to  be  operated  in 
the  primary  intake  escapeway. 

Docket  No.:  M-96-1 3 1-C, 

FR  Notice:  61  FR  64373. 

Petitioner:  Hut  Coal  Company.  Inc. 

Reg  Affected:  30  CFR  75.380(f)(4)(i). 

Summary  of  Findings:  Petitioner's 
proposal  to  install  two  5-pound  or  one 
10-pound  portable  chemical  fire 
extinguisher  in  the  operator's  deck  of 
each  Mescher  tractor  operated  at  the 
mine;  to  have  the  fire  extinguisher 
readily  accessible  to  the  operator;  to 
have  the  equipment  operator  inspect 
each  fire  extinguisher  daily  and  keep 
records  of  the  inspection;  and  to  replace 
the  fire  extinguisher  if  found  to  be 
defective  considered  acceptable 
alternative  method.  Granted  for  the  No. 
1  Mine  with  conditions  for  Mescher 
three  wheel  tractors  to  be  operated  in 
the  primary  intake  escapeway. 

Docket  No.:  M-96-1 32-C. 

FR  Notice:  61  FR  64373. 

Petitioner:  Canfield  Energy,  Inc. 

Reg  Affected:  30  CFR  75.380{fl(4)(i). 

Summary  of  Findings:  Petitioner's 
proposal  to  install  two  5-pound  or  one 
10-pound  portable  chemical  fire 
extinguisher  in  the  operator's  deck  of 
each  Mescher  tractor  operated  at  the 
mine;  to  have  the  fire  extinguisher 
readily  accessible  to  the  operator;  to 
have  the  equipment  operator  inspect 
each  fire  extinguisher  daily  and  keep 
records  of  the  inspections  and  to 
maintain  a  sufficient  number  of  spare 
fire  extinguishers  at  the  mine  in  case  a 
defective  fire  extinguisher  needs  to  be 
replaced  considered  acceptable 
alternative  method.  Granted  for  the  No. 

3  Mine  with  conditions  for  Mescher 
three  wheel  tractors  to  be  operated  in 
the  primary  intake  escapeway. 

Docket  No.:  M-96-133-C. 
FR  Notice:  61  FR  64373. 
Petitioner:  Summit  Anthracite,  Inc. 
Reg  Affected:  30  CFR  75.340. 
Summary  of  Findings:  Petitioner's 
proposal  to  permit  battery  charging  of 


the  mine's  locomotive  during  idle 
periods  when  all  miners  are  out  of  the 
mine;  and  to  permit  the  intake  air  used 
to  ventilate  the  charging  station  located 
at  the  No.  1  Chute  of  the  active  gangway 
level  to  continue  through  its  normal 
route  to  the  last  open  crosscut  and  into 
the  monkey  airway  (return)  considered 
acceptable  alternative  method.  Granted 
for  the  Tracey  Vein  Slope  Mine  with 
conditions  for  an  underground  battery 
charging  station  in  the  intake  (gangway) 
entry. 

Docket  No.:  M-96-1 34-C. 

FR  Notice:  61  FR  64373. 

Petitioner:  Canfield  Energy,  Inc. 

Reg  Affected:  30  CFR  75.380(f)(4)(i). 

Summary  of  Findings:  Petitioner's 
proposal  to  install  two  5-pound  or  one 
10-pound  portable  chemical  fire 
extinguisher  in  the  operator's  deck  of 
each  Mescher  tractor  operated  at  the 
mine;  to  have  the  fire  extinguisher 
readily  accessible  to  the  operator;  to 
have  the  equipment  operator  inspect 
each  fire  extinguisher  daily  and  keep 
records  of  the  inspections  and  to 
maintain  a  sufficient  number  of  spare 
fire  extinguishers  at  the  mine  in  case  a 
defective  fire  extinguisher  needs  to  be 
replaced  considered  acceptable 
alternative  method.  Granted  for  the  No. 
4  Mine  with  conditions  for  Mescher 
three  wheel  tractors  to  be  operated  in 
the  primary  intake  escapeway. 

Docket  No.:  M-96-1 46-C. 

FR  Notice:  62  FR421. 

Petitioner:  F-M  Coal  Company. 

Reg  Affected:  30  CFR  75.380(f](4)(i). 

Summary  of  Findings:  Petitioner's 
proposal  to  install  two  5-pound  or  one 
10-pound  portable  chemical  fire 
extinguisher  in  the  operator's  deck  of 
each  Mescher  tractor  operated  at  the 
mine;  to  have  the  fire  extinguisher 
readily  accessible  to  the  operator;  to 
have  the  equipment  operator  inspect 
each  fire  extinguisher  daily  and  keep 
records  of  the  inspections  and  to 
maintain  a  sufficient  number  of  spare 
fire  extinguishers  at  the  mine  in  case  a 
defective  fire  extinguisher  needs  to  be 
replaced  considered  acceptable 
alternative  method.  Granted  for  the  No. 
2  Mine  with  conditions  for  Mescher 
three  wheel  tractors  to  be  operated  in 
the  primary  intake  escapeway. 

Docket  No.:  M-96-1 5 3-C. 

FR  Notice:  62  FR  422. 

Petitioner:  Boone  Resources,  Inc. 

Reg  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  belt  air  to  provide 
ventilation  for  the  sections  and  possibly 
a  longwall  system;  and  to  install  a 
carbon  monoxide  monitoring  system  as 
an  early  warning  fire  detection  system 
in  all  belt  entries  used  as  intake 


Federal  Register/ Vol.  63,  No.  162 /Friday.  August  21,  1998 /Notices 


44933 


aircourses  considered  acceptable 
alternative  method.  Granted  for  the 
Boone  No.  1  Mine  with  conditions  to 
allow  air  coursed  through  conveyor  belt 
entries  to  be  used  to  ventilate  working 
places. 

Docket  No.:  M-96-155-C. 

FH  Notice:  62  FR  422. 

Petitioner:  Road  Fork  Development 
Company. 

Reg  Affected:  30  CFR  75.901. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  diesel  generator  to 
power  mobile  equipment  in  and  out  of 
the  mines  considered  acceptable 
alternative  method.  Granted  for  the 
Calloway  Mine;  Pegs  Branch  Mine; 
Bumwell  Energy  Mine;  and  Extra 
Energy  Mine  with  conditions  for  the 
480-voh,  three-phase,  150  K\V/187.5 
KVA  diesel  powered  generator  set. 

Docket  No.:  M-96-156-C. 

FR  Notice:  62  FR  422. 

Petitioner:  Rawl  Sales  and  Processing. 

Reg  Affected:  30  CFR  75.901(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  diesel  generator  to 
power  mobile  equipment  in  and  out  of 
the  mine  considered  acceptable 
alternative  method.  Granted  for  the  Tall 
Timber  Mine  with  conditions  for  the 
480-volt,  three-phase,  150  KW/187.5 
KVA  diesel  powered  generator  set. 

Docket  No.:  M-96-157-C. 

FR  Notice:  62  FR  422. 

Petitioner:  Crystal  Fuels  Company. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner" 
proposal  to  use  permanently  installed, 
spring-loaded  locking  device  to  secure 
battery  plugs  on  mobile  equipment  to 
prevent  unintentional  loosening  of  the 
battery  plugs  from  battery  receptacles 
and  to  eliminate  the  hazards  associated 
with  difficult  removal  of  padlocks 
during  emergency  situations  considered 
acceptable  alternative  method.  Granted 
for  the  Mine  No.  1  with  conditions  for 
the  use  of  permanently  installed,  spring- 
loaded  locking  devices  in  lieu  of 
padlocks  on  battery  plugs. 

Docket  No.:  M-9&-158-C. 

FR  Notice:  62  FR  422 

Petitioner  Vantage  Mining  Company. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  permanently  installed, 
spring-loaded  locking  device  to  secure 
battery  plugs  on  mobile  equipment  to 
prevent  unintentional  loosening  of  the 
battery  plugs  firom  battery  receptacles 
and  to  eliminate  the  hazards  associated 
with  difficult  removal  of  padlocks 
during  emergency  situations  considered 
acceptable  alternative  method.  Granted 
for  the  Mine  No.  1  with  conditions  for 
the  use  of  permanently  installed,  spring- 
loaded  locking  devices  in  lieu  of 
padlocks  on  battery  plugs. 


Docket  No.:  M-96-159-C. 

FR  Notice:  62  FR  423. 

Petitioner:  Rawl  Sales  and  Processing 
Company. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  permanently  installed 
spring-loaded  locking  devices  to  secure 
battery  plugs  on  mobile  equipment  to 
prevent  unintentional  loosening  of  the 
battery  plugs  from  battery  receptacles 
and  to  eliminate  the  hazards  associated 
with  difficuh  removal  of  padlocks 
during  emergency  situations  considered 
acceptable  alternative  method.  Granted 
for  the  Tall  Timber  Mine  with 
conditions  for  the  use  of  permanently 
installed,  spring-loaded  locking  devices 
in  lieu  of  padlocks  on  battery  plugs. 

Docket  No.:  M-96-160-C. 

FR  Notice:  62  FR  423. 

Petitioner:  Sycamore  Fuels,  Inc. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  permanently  installed, 
spring-loaded  locking  device  to  secure 
battery  plugs  on  mobile  equipment  to 
prevent  unintentional  loosening  of  the 
battery  plugs  from  battery  receptacles 
and  to  eliminate  the  hazards  associated 
with  difficult  removal  of  padlocks 
during  emergency  situations  considered 
acceptable  alternative  method.  Granted 
for  the  Mine  No.  1  with  conditions  for 
the  use  of  permanently  installed,  spring- 
loaded  locking  devices  in  lieu  of 
padlocks  on  battery  plugs. 

Docket  No.:  M-96-161-C. 

FR  Notice:  62  FR  423. 

Petitioner:  Rawl  Sales  and  Processing 
Company. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  permanently  installed, 
spring-loaded  locking  device  to  secure 
battery  plugs  on  mobile  equipment  to 
prevent  unintentional  loosening  of  the 
battery  plugs  from  battery  receptacles 
and  to  eliminate  the  hazards  associated 
with  difficult  removal  of  padlocks 
during  emergency  situations  considered 
acceptable  alternative  method.  Granted 
for  Rocky  Hollow  Mine  with  conditions 
for  the  use  of  permanently  installed, 
spring-loaded  locking  devices  in  lieu  of 
padlocks  on  battery  plugs. 

Docket  No.:  M-96-166-C. 

F/?Not/ce;62FR4331. 

Petitioner:  D  &  D  Coal  Company. 

Reg  Affected:  30  CFR  75.335. 

Summary  of  Findings:  Petitioner's 
proposal  to  permit  construction  of  seals 
using  wooden  materials  of  moderate 
size  and  weight  due  to  the  difficulty  in 
accessing  previously  driven  headings 
and  breasts  containing  inaccessible 
abandoned  workings;  to  accept  a  design 
criteria  in  the  10  psi  range;  and  to 


permit  the  water  trap  to  be  installed  in 
the  gangway  seal  and  sampling  tube  in 
the  monkey  seal  for  seals  installed  in 
pairs  considered  acceptable  alternative 
method.  Granted  for  7  Foot  Drift  Mine 
with  conditions  for  seals  installed  in 
this  mine. 

Docket  No.:  M-96-167. 

FR  Notice:  62  FR4331. 

Petitioner:  D  &  D  Coal  Company. 

Reg  Affected:  30  CFR  75.1100. ' 

Summary  of  Findings:  Petitioner's 
proposal  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
alternative  method.  Granted  for  the  7 
Foot  Drift  Mine  with  conditions  for 
firefighting  equipment  in  the  working 
section. 

Docket  No. .  M-96-1 70-C. 

FR  Notice:  &2  FR4331. 

Petitioner:  Burnrite  Slope  Coal 
Companv. 

Reg  Affected:  30  CFR  75.1200(d)  &  (i). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1.000-foot 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  required  mapping 
of  the  mine  workings  above  and  below 
to  those  present  within  100  feet  of  the 
veins  being  mined  except  when  veins 
are  interconnected  to  other  veins 
beyond  the  100-foot  limit  through  rock 
tunnels  considered  acceptable 
alternative  method.  Granted  for  the 
Burnrite  Slope  Mine  with  conditions  for 
the  use  of  cross-sections,  in  lieu  of 
contour  lines,  limiting  the  mapping  of 
mines  above  or  below  this  mine  to  those 
within  100  feet  of  the  vein  being  mined. 

Docket  No.:  M-96-1 71-C. 

FR  Notice:  62  FR  4331. 

Petitioner:  Burnrite  Slope  Coal 
Company. 

Reg  Affected:  30  CFR  75.1 202-1  (a). 

Summary  of  Findings:  Petitioner's 
request  to  revise  and  supplement  mine 
maps  annually  instead  of  every  6 
months,  as  required,  and  to  update 
maps  daily  by  hand  notations 
considered  acceptable  alternative 
method.  Granted  for  the  Burnrite  Slope 
Mine  with  conditions  for  annual 
revisions  and  supplements  of  the  mine 
map. 

Docket  No.:  M-96-1 72-C. 

FR  Notice:  62  FR  4332. 

Petitioner:  Burnrite  Slope  Coal 
Company. 

Reg  Affected:  30  CFR  75.1400. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  slope  conveyance 
(gunboat)  in  transporting  persons 
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without  installing  safety  catches  or 
other  no  less  effective  devices  but 
instead  use  an  increased  rope  strength/ 
safety  factor  and  secondary  safety  rope 
connection  in  place  of  such  devices 
considered  acceptable  alternative 
method.  Granted  for  the  Burnrite  Slope 
Mine  with  conditions  for  the  use  of  the 
gunboat  without  safety  catches. 
Docket  i\'o.:  M-96-1 75-C. 
FR  Notice:  62  FR  4332. 
Petitioner:  Apex  Minerals,  Inc. 
Reg  Affected:  30  CFR  75.503. 
Summary  of  Findings:  Petitioner's 
proposal  to  use  permanently  installed, 
spring-loaded  locking  device  to  secure 
battery  plugs  on  mobile  equipment  to 
prevent  unintentional  loosening  of  the 
battery  plugs  from  batter\'  receptacles 
and  to  eliminate  the  hazards  associated 
with  difficult  removal  of  padlocks 
during  emergency  situations  considered 
acceptable  alternative  method.  Granted 
for  the  Mine  No.  1  with  conditions  for 
the  use  of  permanently  installed,  spring- 
loaded  locking  devices  in  lieu  of 
padlocks  on  battery  plugs. 
Docket  No.:  M-96-1 76-C. 
FR  Notice:  62  FR  4332. 
Petitioner:  Rawls  Sales  and  Processing 
Co. 

Reg  Affected:  30  CFR  75.701. 
Summary  of  Findings:  Petitioner's 
proposal  to  use  diesel  generator  to 
power  mobile  equipment  in  and  out  of 
its  mine,  considered  acceptable 
alternative  method.  Granted  for  the  Tall 
Timber  Mine  with  conditions  for  the 
480-volt,  three-phase,  150  K\V/187.5 
KVA  diesel  powered  generator  set. 
Docket  No.:  M-96-1 77-C. 
FR  Notice:  62  FR  4332. 
Petitioner:  Road  Fork  Development 
Company. 

Reg  Affected:  30  CFR  75.701. 
Summary  of  Findings:  Petitioner's 
proposal  to  use  diesel  generator  to 
power  mobile  equipment  in  and  out  of 
the  mines,  considered  acceptable 
alternative  method.  Granted  for  the 
Calloway  Mine;  Pegs  Branch  Mine; 
Burnwell  Energy  Mine;  and  Extra 
Energy  Mine  with  conditions  for  the 
480-voh.  three-phase,  150  KW/187.5 
KVA  diesel  powered  generator  set. 
Docket  No.:  M-96-1 78-C. 
FR  Notice:  62  FR  4332. 
Petitioner:  Dry  Fork  Energy,  Inc. 
Reg  Affected:'30  CFR  75.503. 
Summary  of  Findings:  Petitioner's 
proposal  to  use  permanently  installed, 
spring-loaded  locking  devices  to  secure 
battery  plugs  on  mobile  equipment  to 
prevent  unintentional  loosening  of  the 
battery  plugs  from  battery  receptacles 
and  to  eliminate  the  hazards  associated 
with  difficult  removal  of  padlocks 
during  emergency  situations  considered 


acceptable  alternative  method.  Granted 
for  the  Mine  No.  1  with  conditions  for 
the  use  of  permanentlv  installed,  spring- 
loaded  locking  devices  in  lieu  of 
padlocks  on  battery  plugs. 

Docket  No.:  M-96-1 79-C. 

FR  Notice:  62  FR4332. 

Petitioner:  Dry  Fork  Energy,  Inc. 

Reg  Affected:  30  CFR  75.701. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  diesel  generator  to 
power  mobile  equipment  in  and  out  of 
its  mine,  considered  acceptable 
alternative  method.  Granted  for  the 
Mine  No.  1  with  conditions  for  the  480- 
volt,  three-phase.  150  KVV/187.5  KVA 
diesel  powered  generator  set. 

Docket  No.:  M-96-1 80-C. 

FR  Notice:  62  FR  4333. 

Petitioner:  Dry  Fork  Energy.  Inc. 

Reg  Affected:  30  CFR  75.96l(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  diesel  generator  to 
power  mobile  equipment  in  and  out  of 
the  mine  considered  acceptable 
alternative  method.  Granted  for  the 
Mine  No.  1  with  conditions  for  the  480- 
volt.  three-phase,  150  KW/187.5  KVA 
diesel  powered  generator  set. 

DocJcef  ,Vo.;  M-96-181-C. 

FR  Notice:  62  FR  4333. 

Petitioner:  Apex  Minerals,  Inc. 

Heg  Affected:  30  CFR  75.701. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  diesel  generator  to 
power  mobile  equipment  in  and  out  of 
its  mine,  considered  acceptable 
alternative  method.  Granted  for  the 
Mine  No.  1  with  conditions  for  the  480- 
volt.  three-phase.  150  KW/187.5  KVA 
diesel  powered  generator  set. 

Docket  No.:  M-96-1 82-C. 

F/?iVofJce:62FR4333. 

Petitioner:  Apex  Minerals.  Inc. 

Reg  Affected:  30  CFR  75.901(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  diesel  generator  to 
power  mobile  equipment  in  and  out  of 
the  mine  considered  acceptable 
alternative  method.  Granted  for  the 
Mine  No.  1  with  conditions  for  the  480 
volt,  three-phase,  150  K\V/187.5  KVA 
diesel  powered  generator  set. 

Docket  No.:  M-96-1 84-C. 

FR  Notice:  62  FR  4333. 

Petitioner:  M  &  H  Coal  Company. 

Reg  Affected:  30  CFR  75.1200(d')&(i). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000-foot 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  required  mapping 
of  the  mine  workings  above  and  below 
to  those  present  within  100  feet  of  the 
veins  being  mined  except  when  veins 
are  interconnected  to  other  veins 


beyond  the  100-foot  limit  through  rock 
tunnels  considered  acceptable 
alternative  method.  Granted  for  the 
Mercury  Slope  Mine  with  conditions  for 
the  use  of  cross  sections,  in  lieu  of 
contour  lines,  limiting  the  mapping  of 
mines  above  or  below  this  mine  to  those 
within  100  feet  of  the  vein  being  mined. 

Docket  No.:  M-96-1 85-C. 

FR  Notice:  62  FR  4333. 

Petitioner:  M  &  H  Coal  Company. 

Reg  Affected:  30  CFR  75.1202-l(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  revise  and  supplement  mine 
maps  annually  instead  of  every  6 
months,  as  required,  and  to  update 
maps  daily  by  hand  notations 
considered  acceptable  alternative 
method.  Granted  for  the  Mercury  Slope 
Mine  with  conditions  for  annual 
revisions  and  supplements  of  the  mine 
map. 

Docket  No.:  M-96-1 86-C. 

FR  Notice:  62  FR  4333. 

Petitioner:  M  &  H  Coal  Company. 

Reg  Affected:  30  CFR  75.335. 

Summary  of  Findings:  Petitioner's 
proposal  to  permit  the  use  of 
construction  of  seals  using  wooden 
materials  of  moderate  size  and  weight 
due  to  the  difficulty  in  accessing 
previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings;  to  accept  a  design  criteria  in 
the  10  psi  range;  and  to  permit  the  water 
trap  to  be  installed  in  the  gangway  seal 
and  sampling  tube  in  the  monkey  seal 
for  seals  installed  in  pairs  considered 
acceptable  alternative  method.  Granted 
for  the  Mercury  Slope  Mine  with 
conditions  for  seals  installed  in  this 
mine. 

Docket  No.:  M-96-1 87-C. 

FR  Notice:  62  FR  4333. 

Petitioner:  Sheldon  Derek. 

Reg  Affected:  30  CFR  75.1202-l(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  revise  and  supplement  mine 
maps  annually  instead  of  every  6 
months,  as  required,  and  to  update 
maps  daily  by  hand  notations 
considered  acceptable  alternative 
method.  Granted  for  the  Slope  No.  1 
Mine  with  conditions  for  annual 
revisions  and  supplements  of  the  mine 
map. 

Docket  No.:  M-96-1 88-C. 

F/?Nofyce;62FR4334. 

Petitioner:  Sheldon  Derek. 

Reg  Affected:  30  CFR  75.1200(d)&(i), 

Summary  of  Findings:  Petitioner's 
proposal  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000-foot 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  required  mapping 
of  the  mine  workings  above  and  below 
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to  those  present  within  100  feet  of  the 
veins  being  mined  except  when  veins 
are  interconnected  to  other  veins 
beyond  the  100-foot  limit  through  rock 
tunnels  considered  acceptable 
alternative  method.  Granted  for  the 
Slope  No.  1  Kfine  with  conditions  for 
the  use  of  cross  sections,  in  lieu  of 
contour  lines,  limiting  the  mapping  of 
mines  above  or  below  this  mine  to  those 
within  100  feet  of  the  vein  being  mined. 

Docket  No.:  M-96-189-C. 

FR  Notice:  62  PR  4334. 

Petitioner:  Sheldon  Derek. 

Reg  Affected:  30  CFR  75.1100. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
alternative  method.  Granted  for  the 
Slope  No.  1  Mine  with  conditions  for 
firefighting  equipment  in  the  working 
section. 

Docket  No.:  M-96-19(>-C. 

FR  Notice:  62  FR  4334. 

Petitioner:  Jordan  Coal  Company. 

Reg  Affected:  30  CFR  75.1202-l{a). 

Summary  of  Findings:  Petitioner's 
proposal  to  revise  and  supplement  mine 
maps  annually  instead  of  every  6 
months,  as  required,  and  to  update 
maps  daily  by  hand  notations 
considered  acceptable  alternative 
method.  Granted  for  the  Jordan  No.  1 
Slope  Mine  with  conditions  for  annual 
revisions  and  supplements  of  the  mine 
map. 

Docket  No.:  M-96-lfll-C. 

FR  Notice:  62  FR  4334. 

Petitioner:  Jordan  Coal  Company. 

Reg  Affected:  30  CFR  75.1200  (d)&(i). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  t\mnel  connections 
between  veins,  and  at  1,000-foot 
intervals  of  advance  firom  the  intake 
slope  and  to  limit  the  required  mapping 
of  the  mine  workings  above  and  below 
to  those  present  within  100  feet  of  the 
veins  being  mined  except  when  veins 
are  interconnected  to  other  veins 
beyond  the  100-foot  limit  through  rock 
tunnels  considered  acceptable 
alternative  method.  Granted  for  the 
Jordan  No.  1  Slope  Mine  with 
conditions  for  the  use  of  cross  sections, 
in  lieu  of  contour  lines,  limiting  the 
mapping  of  mines  above  or  below  this 
mine  to  those  within  100  feet  of  the  vein 
being  mined. 

Docket  No.:  M-96-192-C. 

FR  Notice:  62  FR  4334. 

Petitioner:  Jordan  Coal  Company. 

Reg  Affected:  30  CFR  75.1100. 

Summary  of  Finding:  Petitioner's 
proposal  to  use  only  portable  fire 


extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
alternative  method.  Granted  for  Jordan 
No.  1  Slope  Mine  with  conditions  for 
firefighting  equipment  in  the  working 
section. 

DocJcef  iVo.;  M-96-193-C. 

FR  Notice:  62  FR  4334. 

Petitioner:  Consolidation  Coal 
Company. 

Reg  Affected:  30  CFR  75.364(b)(2). 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  two  check  points 
to  monitor  the  affected  area;  to  maintain 
these  check  points  in  a  safe  condition: 
to  have  a  certified  person  test  for 
methane  and  the  quantity  of  air  on  a 
weekly  basis  at  each  check  point;  and  to 
have  the  person  making  examinations 
emd  tests  record  their  initials,  date,  and 
time  in  a  record  book  kept  on  the 
surface  and  made  available  for 
inspection  by  interested  persons 
considered  acceptable  alternative 
method.  Granted  for  Shoemaker  Mine 
v«th  conditions  for  the  unsafe-to-travel 
4025-foot  segment  of  the  Main  East 
Returns  near  Seabright  Air  Shaft. 

Docket  No.:  M-96-20(>-C. 

FflNofjce;62FR4335. 

Petitioner:  Sidney  Coal  Company,  Inc. 
and  its  subsidiaries. 

Reg  Affected:  30  CFR  75.701. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  diesel  generator  to 
power  mobile  equipment  in  and  out  of 
its  mine,  considered  acceptable 
alternative  method.  Granted  for  the 
Freedom  Energy  Mine  No.  1;  Solid 
Energy  Mine  No.  1;  Clean  Energy  Mine 
No.  1;  Black  Diamond  Mine  No.  1;  and 
Rockhouse  Energy  Mine  No.  1  with 
conditions  for  the  480- volt,  three-phase, 
150  KW/187.5  KVA  diesel  powered 
generator  set. 

Docket  No.:  M-95-203-C. 

FR  Notice:  62  FR  4335. 

Petitioner:  Elk  Run  Coal  Company, 
Inc. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  2,300-volt  cables  to 
power  longwall  equipment  in  the  active 
pillar  workings;  to  implement 
additional  safety  procedures  devices; 
and  to  provide  training  to  all  mining 
personnel  considered  acceptable 
alternative  method.  Granted  for  the 
Black  Knight  II  Mine  with  conditions  for 
the  2, 400- volt  continuous  miner. 

Docket  No.:  M-96-205-C. 
FR  Notice:  62  FR  11925. 
Petitioner:  Brookside  Coal  Company. 
Reg  Affected:  30  CFR  75.1200(d)&(i). 
Summary  of  Findings:  Petitioner's 
proposal  to  use  cross-sections  instead  of 


contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000- foot 
intervals  of  advance  &om  the  intake 
slope  and  to  Umit  the  required  mapping 
of  the  mine  workings  above  and  below 
to  those  present  within  100  feet  of  the 
veins  being  mined  except  when  veins 
are  interconnected  to  other  veins 
beyond  the  100-foot  limit  through  rock 
tunnels  considered  acceptable 
alternative  method.  Granted  for  the 
Diamond  Vein  Slope  Mine  with 
conditions  for  the  use  of  cross  sections, 
in  lieu  of  contour  lines,  limiting  the 
mapping  of  mines  above  or  below  this 
mine  to  those  vdthin  100  feet  of  the  vein 
being  mined. 

Docket  No.:  M-96-206-C. 

FR  Notice:  62  FR  11925. 

Petitioner:  Brookside  Coal  Company. 

Reg  Affected:  30  CFR  75.360. 

Summary  of  Findings:  Petitioner's 
proposal  to  visually  examine  each  seal 
for  physical  damage  from  the  slope 
gunboat  during  the  preshift  examination 
after  an  air  quantity  reading  is  taken  in 
by  the  intake  portal  and  to  test  for  the 
quantity  and  quaUty  of  air  at  the  intake 
air  spUt  locations  ofi'  the  slope  in  the 
gangway  portion  of  the  workings;  and 
physically  examine  the  entire  length  of 
the  slope  once  a  month  considered 
acceptable  alternative  method.  Granted 
for  the  Diamond  Vein  Slope  Mine  with 
conditions  for  examinations  of  seals 
(conducted  from  the  gunboat)  in  the 
intake  air  haulage  slope  of  this  mine. 

Docket  No.:  M-96-209-C. 

FR  Notice:  62  FR  11925. 

Petitioner:  Brookside  Coal  Company. 

Reg  Affected:  30  CFR  75.1100. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
alternative  method.  Granted  for  the 
Diamond  Vein  Slope  Mine  with 
conditions  for  firefighting  equipment  in 
the  working  section. 

Docket  No.:  M-96-2ia-C. 

FR  Notice:  62  FR  1 1925. 

Petitioner:  Brookside  Coal  Company. 

Reg  Affected:  30  CFR  75.1201-l(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  revise  and  supplement  mine 
maps  annually  instead  of  every  6 
months,  as  required,  and  to  update 
maps  daily  by  hand  notations 
considered  acceptable  alternative 
method.  Granted  for  the  Diamond  Vein 
Slope  Mine  with  conditions  for  aimual 
revisions  and  supplements  of  the  mine 
map. 

Docket  No.:  M-96-211-C. 
FR  Notice:  62  FR  11926. 
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Petitioner:  Brookside  Coal  Company. 

Reg  Affected:  30  CFR  75.335. 

Summary  of  Findings:  Petitioner's 
proposal  to  permit  the  use  of 
construction  of  seals  using  wooden 
materials  of  moderate  size  and  weight 
due  to  the  difficulty  in  accessing 
previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings;  to  accept  a  design  criteria  in 
the  10  psi  range;  and  to  permit  the  water 
trap  to  be  installed  in  the  gangway  seal 
and  sampling  tube  in  the  monkey  seal 
for  seals  installed  in  pairs  considered 
acceptable  alternative  method.  Granted 
for  the  Diamond  Vein  Slope  Mine  with 
conditions  for  seals  installed  in  this 
mine. 

Docket  No.:  M-95-G47-C. 

FR  Notice:  60  FR  18148. 

Petitioner:  Jordan  Coal  Company. 

Reg  Affected:  30  CFR  75.335(a)(1). 

Summary  of  Findings:  Petitioner's 
proposal  to  permit  seals  of  construction 
using  wooden  materials  of  moderate 
size  and  weight  due  to  the  difficulty  in 
accessing  previously  driven  headings 
and  breasts  containing  inaccessible 
abandoned  workings;  to  accept  a  design 
criterion  in  the  lO  psi  range;  and  the 
water  trap  to  be  installed  in  the  gangway 
seal  and  sampUng  tube  in  the  monkey 
seal  for  seals  installed  in  pairs 
considered  acceptable  alternative 
method.  Granted  for  the  Jordan  No.  1 
Slope  Mine  with  conditions  for  seals 
installed  in  this  mine. 

Docket  No.:  M-95-165-C. 

FR  Notice:  60  FR  64080. 

Petitioner:  Elk  Run  Coal  Company, 
Inc. 

Reg  Affected:  30  CFR  75.333(d)(1). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  electronically  operated 
Roll-Down  Doors  constructed  of  rubber 
material  similar  to  those  used  in 
conveyor  belts  to  control  ventilation 
within  the  air  course  in  the  main  entries 
instead  of  heavy  Metal  Doors  considered 
acceptable  alternative  method.  Granted 
for  the  White  Knight  Mine;  Bishop  2 
Mine;  Laurel  Eagle  Mine;  and  Laurel 
Alma  Mine  with  conditions  for  the 
installation  of  flame  resistant  rubber 
roll-down  doors  installed  in  the  same 
framing  structure  writh  fuse  Unk 
controlled,  automatic  closing  steel  roll- 
down  fire  doors. 

Docket  No.:  M-95-182-C. 

FR  Notice:  61  FR  8306. 

Petitioner:  Jacks  Branch  Coal 
Company. 

Reg  Affected:  30  CFR  75.333(d)(1). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  electronically  operated 
Roll-Down  Doors  constructed  of  rubber 
material  similar  to  those  used  in 
conveyor  belts  to  control  ventilation 


within  the  air  course  in  the  main  entries 
instead  of  using  heavy  Metal  Doors 
considered  acceptable  alternative 
method.  Granted  for  the  Mine  No.  1 
with  conditions  for  the  installation  of 
flame  resistant  rubber  roll-down  doors 
installed  in  the  same  framing  structure 
with  fuse  link  controlled,  automatic 
closing  steel  roll-down  fire  doors. 

Docket  No.:  M-93-004-C. 
FR  Notice:  58  FR  8065. 

Petitioner:  Cyprus  Mountain  Coals 
Corporation. 

Reg  Affected:  30  CFR  77.1304(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  recycled  waste  oil  and 
diesel  fuel  to  form  a  blasting  agent 
considered  acceptable  alternative 
method.  Granted  for  the  Star  Fire  Mine 
with  conditions. 

Docket  No. :  M-93-029-C. 
FR  Notice:  58  FR  16553. 

Petitioner:  Consolidation  Coal 
Company. 

Reg  Affected:  30  CFR  75.364(b)(2). 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  airway  check 
points  to  monitor  the  quantity  and 
quality  of  air  entering  and  leaving  the 
affected  area  considered  acceptable 
alternative  method.  Granted  for  the 
Loveridge  No.  22  Mine  with  conditions 
for  the  intake  aircourse  on  the  south 
side  of  Main  West  and  for  the  intake 
aircourse  at  the  Sugar  Run  Portal  Motor 
Bam. 

Docket  No.:  M-86-167-C. 

FR  Notice:  52  FR  46133. 

Petitioner:  Clinchfield  Coal  Company. 

Reg  Affected:  30  CFR  75.326. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  the  velocity  of  air  in  the 
belt  conveyor  of  50  feet  a  minute,  or 
greater,  and  have  a  definite  and  distinct 
movement  in  the  designated  direction 
considered  acceptable  alternative 
method.  Granted  for  the  McClure  No.  1 
Mine  with  conditions. 

Docket  No.:  M-85-184-C. 
FR  Notice:  52  FR  46134. 
Petitioner:  Clinchfield  Coal  Company. 
Reg  Affected:  30  CFR  75.1105. 

Summary  of  Findings:  Petitioner's 
proposal  is  amended  to  read:  the 
velocity  of  air  in  the  belt  conveyor  will 
be  50  feet  a  minute,  or  greater,  and  have 
a  definite  and  distinct  movement  in  the 
designated  direction  considered 
acceptable  alternative  method.  Granted 
for  the  McClure  No.  1  Mine  with 
conditions. 

[FR  Doc.  9&-22534  Filed  8-20-98;  8:45  am] 

BILUNQ  CODE  4510-^4-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-109)] 

NASA  Advisory  Council,  Minority 
Business  Resource  Advisory 
Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Minority 
Business  Resource  Advisory  Committee. 
DATES:  Tuesday,  September  22,  1998, 
9:00  a.m.  to  noon;  and  Wednesday, 
September  23.  1998,  9:00  a.m.  to  4:00 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  9H40,  300 
E  Street,  SW,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  C.  Thomas  III,  Code  K.  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  (202)  358-2088. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

•  MBRAC  Subpanel  Reports 

•  Status  of  MBRAC 
Recommendations 

•  Special  Issues 

•  Action  Items 

•  Call  to  Order 

•  Reading  of  Minutes 

•  Agency  Small  Disadvantaged 
Business  (SDB)  Program 

•  Report  of  Chair 

•  Puolic  Comment 

•  Center  Directorate  Reports 

•  Report  on  NASA  FY  98  SDB 
Accomplishments 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  August  17,  1998. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  98-22554  Filed  8-20-98;  8:45  am] 
BILUNO  CODE  7510-01-P 


NATIONAL  BIPARTISAN  COMMISSION 
ON  THE  FUTURE  OF  MEDICARE 

Public  Hearing 

Establishment  of  the  Medicare 
Commission  included  in  Chapter  3, 
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Section  4021  of  the  Balanced  Budget 
Act  of  1997  Conference  Report.  The 
Medicare  Commission  is  charged  with 
holding  public  meetings  and  publicizing 
the  date,  time  and  location  in  the 
Federal  Register. 

The  National  Bipartisan  Commission 
on  the  Future  of  Medicare  will  hold  a 
public  meeting  on  Tuesday,  September 
8  at  the  Adams  Building,  Library  of 
Congress,  Room  202,  Washington,  DC. 
Please  check  the  Commission's  web  site 
for  additional  information:  http:// 
Medicare.Commission.Gov. 
Tuesday,  September  8, 1998 
1:00  p.m-5:00  p.m. 
Tentative  Agenda: 
Members  of  the  Commission  to  hear 
from  witnesses  testifying  before  the 
Commission  referred  to  as  the  "Call 
for  Solutions." 
Wednesday,  September  9,  1998 
Tentative  date  for  meeting 

If  you  have  any  questions,  please 
contact  the  Bipeirtisan  Medicare 
Commission,  ph:  202-252-3380. 

Authorized  for  publication  in  the 
Federal  Register  by  Julie  Hasler,  Office 
Manager,  National  Bipartisan  Medicare 
Commission. 

I  hereby  authorize  pubUcation  of  the 
Medicare  Commission  meetings  in  the 
Federal  Register. 
Julie  Hasler, 

Office  Manager,  National  Bipartisan  Medicare 

Commission. 

IFR  Doc.  98-22553  Filed  8-20-98;  8:45  am] 

BILLING  CODE  1132-00-M 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Comment  Request 

TITLE  OF  COLLECTION:  NSF-OMB  Follow- 
Up  Survey:  Science  and  Engineering 
Research  Facilities  at  Colleges  and 
Universities  (OMB  Control  No.  3145- 
0101). 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  request  clearance  of  this  collection.  In 
accordance  with  the  requirement  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  are  providing 
opportunity  for  public  comment  on  this 
action.  After  obtaining  and  considering 
public  comment,  NSF  will  prepare  the 
submission  requesting  OMB  clearance 
of  this  collection  for  no  longer  than  3 
years. 

SEND  COMMENTS  TO:  F.  Neville 
Withington,  Acting  Reports  Clearance 
Officer,  National  Science  Foundation, 


4201  Wilson  Boulevard,  Suite  245, 
Arlington,  Virginia  22230  or  send  email 
to  fwithing@nsf.gov.  Written  comments 
should  be  received  within  60  days  of  the 
date  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Withington  on  (703)  306-1126 
X2004  or  send  email  to 
fwithing@nsf.gov.  You  may  also  obtain 
a  copy  of  the  data  collection  instrument 
and  instructions  from  Ms.  Withington. 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  tecliniques  or 
other  forms  of  information  technology. 

Proposed  Project:  The  1998  Survey  of 
Science  and  Engineering  Research 
Facilities  at  Colleges  and  Universities 
conducted  by  NSF  collected  data  on  the 
status  of  academic  science  and 
engineering  (S&E)  research  facilities. 
The  proposed  follow-up  survey  will 
collect  additional  information  to 
supplement  the  original  survey  data, 
increasing  its  usefulness  to  Federal 
agencies,  policymakers  and  higher 
education  administrators.  Total  project 
construction  costs  which  exceed  $25 
million  per  project  will  be  reported  and 
particular  space  designation 
measurements  (gross  square  feet  and  net 
assignable  square  feet)  of  the  building 
will  be  identified.  Additional  questions 
regeirding  special  features  or  conditions 
which  might  contribute  to  prices 
beyond  standard  expectations  are  also 
included  in  the  questionnaire. 

Use  of  Information:  The  availability  of 
these  data  will  allow  universities  to 
prepare  a  compeirison  of  their  costs  for 
construction  with  the  data  collected  in 
the  initial  NSF  Facilities  survey.  The 
follow-up  study,  by  focusing  on  costs 
segmented  by  project,  requiring  exact 
space  designations,  and  taking  into 
account  any  specialized  project  features, 
thereby  improving  the  precision  of 
analysis  of  large  research  facility  costs, 
v^rill  allow  Federal  policymakers, 
planners,  and  budget  analysts,  as  well  as 
academic  officials  and  state  agencies,  to 
make  more  exact  and,  as  a  result,  more 
valid  judgments  concerning  the 
reasonableness  of  facility  costs. 

Burden  on  the  Public:  We  estimate  a 
total  of  75  colleges  and  universities  will 
be  screened  for  the  survey,  and  expect 
approximately  one-half  of  these  to  be 
eligible  for  the  follow-up  study. 


Approximately  one  hour  v^U  be 
required  for  each  quaUfying  institution 
to  respond,  for  a  total  of  38  hours  of 
annual  burden. 

Dated:  August  17.  1998. 
F.  Neville  Withington. 

Acting  Reports  Clearance  Officer. 

(FR  Doc.  98-22467  Filed  8-20-98;  8:45  amj 

BILLING  CODE  7SS&-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Privacy  Act  of  1974:  Revisions  to 
System  of  Records:  New  and  Revised 
Systems 

SUMMARY:  Pursuant  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  the  National 
Science  Foundation  (NSF)  is  providing 
notice  of  revisions  to  one  existing 
system  and  the  planned  creation  of  one 
new  system.  The  revisions  to  the  current 
system  NSF-66  "NSF  Photo 
identification  System"  are  being  made 
to  include  new  routine  uses  and  to  more 
accurately  reflect  the  records  contained 
therein.  Ilie  revised  system  is  reprinted 
in  its  entirety.  The  new  system.  NSF-70 
"NSF  Visitor  Credentials  System." 
covers  information  used  to  track  visitors 
to  the  NSF.  These  systems  are  necessary 
for  NSF's  building  access  and  security 
programs. 

EFFECTIVE  DATE:  Sections  552a(e)(4)  and 
(11)  of  Title  5  of  the  U.S.  Code  require 
that  the  public  have  thirty  days  to 
comment  on  the  routine  uses  of  systems 
of  records.  The  new  routine  uses  that 
are  the  subject  of  this  notice  will  take 
effect  on  September  21.  1998.  unless 
modified  by  a  subsequent  notice  to 
incorporate  comments  received  from  the 
public. 

COMMENTS:  Written  comments  should  be 
submitted  to  Leslie  Crawford,  NSF 
Privacy  Act  Officer.  National  Science 
Foundation,  Office  of  the  General 
Counsel,  4201  Wilson  Boulevard.  Room 
1265,  Arlington,  VA  22230. 

Dated:  August  13.  1998. 
Leslie  Crawford, 
Privacy  Act  Officer. 

NSF-66 
SYSTEM  NAME: 

NSF  Photo  Identification  Card 
System. 

SYSTEM  LOCATION: 

National  Science  Foundation, 
Division  of  Human  Resource 
Management,  4201  Wilson  Boulevard. 
Arlington.  VA  22230. 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NSF  Employees  and  NSF  Contractors 
who  work  in  the  building  and  have  a 
need  for  an  ID  pass. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Digital  photograph,  LAN  ID,  name, 
social  security  number,  proximity  card 
number,  signature,  date  of  birth,  card 
reader  accessed,  date  and  time  of  access. 

AUTHORPTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44  U.S.C.  3101  and  42  U.S.C.  1870. 
Other  authorities  include:  Presidential 
Order  dated  June  28,  1995,  subject: 
"Upgrading  Security  at  Federal 
Facilities"  which  directs  that  all  federal 
agencies  shall  meet  the  minimum 
security  standards  recommended  by  the 
Department  of  Justice  in  their  report 
entitled.  Vulnerability  Assessment  of 
Federal  Facilities.  The  report  establishes 
"agency  photo  ID  for  all  personnel 
displayed  at  all  times"  as  a  minimum 
standard  for  Level  IV  facilities.  NSF  has 
been  designated  as  a  Level  IV  facility. 

PURPOSE(S): 

The  information  is  used  to  produce 
identification  cards  for  access  to  the 
building  as  well  as  for  building  security, 
to  identify  the  bearer  of  the  card  as  a 
Federal  employee  or  contractor,  and  for 
tracking  stolen  or  lost  cards.  The 
proximity  card,  when  presented  at  a 
system  card  reader,  unlocks  the  door  or 
permits  use  of  the  elevator  by  the 
authorized  cardholder. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USES  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  from  this  system  may  be 
disclosed  to: 

1.  Individuals,  as  necessary,  for 
tracking  stolen  or  lost  identification 
cards. 

2.  The  Department  of  Justice,  to  the 
extent  disclosure  is  compatible  with  the 
purpose  for  which  the  record  was 
collected,  and  is  relevant  and  necessary 
to  litigation  or  anticipated  litigation,  in 
which  one  of  the  following  is  a  partv  or 
has  an  interest:  (a)  NSF  or  anv  of  its 
components;  (b)  an  NSF  employee  in 
his/her  official  capacity;  (c)  an  NSF 
employee  in  his/her  individual  capacity 
when  the  Department  of  Justice  is 
representing  or  considering  representing 
the  employee;  or  (d)  the  United  States, 
when  NSF  determines  that  litigation  is 
likely  to  affect  the  Agency. 

3.  Contractors,  experts,  advisors,  and 
other  individuals  who  perform  a  service 
to  or  work  on  or  under  a  contract  or 
other  arrangement  with  or  for  the 
Federal  government,  as  necessary  to 
carry  out  their  duties. 


4.  Appropriate  Federal,  State,  or  local 
agencies  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order,  to 
disclose  pertinent  information  when  the 
NSF  becomes  aware  of  an  indication  of 
a  violation  or  potential  violation  of  civil 
or  criminal  law  or  regulation. 

5.  Representatives  of  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and 
2906. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  electronically. 

RETRIEVABILrrY: 

Records  may  be  retrieved  by  LAN  ID, 
name,  social  security  number,  proximity 
card  number,  date  of  birth,  digital 
photograph,  and  access  point. 

SAFEGUARDS: 

Information  is  controlled  by  password 
and  in  an  area  that  is  locked  during  non- 
business hours. 

RETENTION  AND  DISPOSAL: 

Information  is  retained  on  all  current 
employees  and  contractors.  Employees 
and  contractors  separating  return  their 
identification  cards  when  they  are  no 
longer  employed  by  the  agency.  Their 
records  will  be  deleted  or  destroyed 
after  three  months.  Proximity  card 
records  are  retained  for  90  days. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Division  Director,  Human  Resource 
Management,  4201  Wilson  Boulevard, 
ArUngton,  VA  22230. 

NOTIFICATION  PROCEDURE: 

The  Privacy  Act  Officer  should  be 
contacted  in  accordance  with 
procedures  found  at  45  CFR  part  613. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification"  above. 

RECORD  SOURCE  CATEGORIES: 

See  "Notification"  above. 

SYSTEM  EXEMPTIONS  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
NSF-70 

SYSTEM  NAME: 

NSF  Visitor  Credentials  System. 


SYSTEM  LOCATION: 

National  Science  Foundation, 
Division  of  Administrative  Services, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NSF  visitors  and  short  term 
contractors  who  have  a  need  and 
clearance  to  enter  the  building. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  expected  date  and  time  of 
arrival,  expected  duration,  contact 
person,  contact  phone  number,  type  of 
visitor. 

AUTHORPTY  FOR  MAIKfTENANCE  OF  THE  SYSTEM: 

44  U.S.C.  3101  and  42  U.S.C.  1870. 
Other  authorities  include:  Presidential 
Order  dated  June  28,  1995,  subject: 
"Upgrading  Security  at  Federal 
Facilities"  which  directs  that  all  federal 
agencies  shall  meet  the  minimum 
security  standards  recommended  by  the 
Department  of  Justice  in  their  report 
entitled.  Vulnerability  Assessment  of 
Federal  Facilities.  The  report  establishes 
minimum  standards  for  Level  IV 
facilities.  NSF  has  been  designated  as  a 
Level  IV  facility. 

PURPOSE(S): 

The  system  is  used  to  register  all 
visitors  to  the  building  and  to  produce 
identification  cards  used  while  the 
visitor  is  at  the  building. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USES  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  from  this  system  may  be 
disclosed  to: 

1.  The  Department  of  Justice,  to  the 
extent  disclosure  is  compatible  with  the 
purpose  for  which  the  record  was 
collected,  and  is  relevant  and  necessary 
to  litigation  or  anticipated  litigation,  in 
which  one  of  the  following  is  a  party  or 
has  an  interest:  (a)  NSF  or  any  of  its 
components;  (b)  an  NSF  employee  in 
his/her  official  capacity;  (c)  an  NSF 
employee  in  his/her  individual  capacity 
when  the  Department  of  Justice  is 
representing  or  considering  representing 
the  employee;  or  (d)  the  United  States, 
when  NSF  determines  that  litigation  is 
likely  to  affect  the  Agency. 

2.  Contractors,  experts,  advisors,  and 
other  individuals  who  perform  a  service 
to  or  work  on  or  under  a  contract  or 
other  arrangement  with  or  for  the 
Federal  government,  as  necessary  to 
carry  out  their  duties. 

3.  Appropriate  Federal,  State,  or  local 
agencies  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order,  to 
disclose  pertinent  information  when  the 
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NSF  becomes  aware  of  an  indication  of 
a  violation  or  potential  violation  of  civil 
or  criminal  law  or  regulation. 

4.  Representatives  of  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and 
2906. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  electronically. 

retrievabilpty: 

Records  may  be  retrieved  by  name, 
contact  person,  or  contact  phone 
number. 

safeguards: 

Information  is  controlled  by  password 
and  physically  stored  in  an  area  that  is 
locked  at  all  times. 

RETENTION  AND  DISPOSAL: 

Information  is  deleted  after  three 
months.  A  visitor  leaving  the 
Foundation  is  expected  to  turn  in  their 
visitor  name  tag  to  the  Information 
Center.  This  name  tag  will  be  destroyecf. 

system  MANAGER(S)  and  ADDRESS: 

Chief,  Systems  and  Services  Branch. 
Division  of  Administrative  Services. 

NOTIFICATION  PROCEDURE: 

The  Privacy  Act  Officer  should  be 
contacted  in  accordance  with 
procedures  found  at  45  CFR  part  613. 

RECORD  ACCESS  PROCEDURES: 
See  "Notification"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification"  above. 

RECORD  SOURCE  CATEGORIES: 
See  "Notification"  above. 

SYSTEM  EXEMPTIONS  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
(PR  Doc.  98-22535  Filed  8-20-98;  8:45  am] 

BILUNG  CODE  7555-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-461] 

Illinois  Power  Co.,  Clinton  Power 
Station,  Unit  1;  Notice  of  Partial  Denial 
of  Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 


partially  denied  a  request  by  Illinois 
Power  Company  (the  licensee)  to  amend 
Facility  Operating  License  NPF-62 
issued  to  the  licensee  for  operation  of 
the  Clinton  Power  Station,  Unit  1. 
located  in  DeWitt  County.  Illinois. 
Notice  of  Consideration  of  Issuance  of 
the  amendment  was  published  in  the 
Federal  Register  on  December  20.  1995 
(60  FR  65681). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise 
Technical  Specification  (TS)  5.2.2.e. 
"Unit  Staff."  by  revising  the 
requirements  for  controls  on  the 
working  hours  of  unit  staff  who  perform 
safety  related  functions  and  by 
removing  the  requirement  for  monthly 
review  of  individual  overtime. 

The  proposed  changes  were  denied  in 
part.  The  licensee's  request  to  remove 
the  monthly  review  of  individual 
overtime  requirement  was  denied 
because  this  removal  would  result  in 
working  hours  controls  that  would  not 
be  sufficient  to  assure  that  adequate 
shift  coverage  is  maintained  without 
routine  heavy  use  of  overtime. 

The  NRC  staff  has  concluded  that  part 
of  the  licensee's  request  cannot  be 
granted.  The  licensee  was  notified  of  the 
Commission's  partial  denial  of  the 
proposed  change  bv  letter  dated  August 
13,  1998. 

By  September  21.  1998.  the  licensee 
may  demand  a  hearing  with  respect  to 
the  partial  denial  described  above.  Any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  written 
petition  for  leave  to  intervene.  A  request 
for  hearing  or  petition  for  leave  to 
intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  by  the  above  date. 

A  copy  of  any  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Leah  Manning  Stetzner,  Vice 
President,  General  Counsel,  and 
Corporate  Secretary,  500  South  27th 
Street,  Decatur,  IL  62525,  attorney  for 
the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  October  27,  1995,  and 
(2)  the  Commission's  letter  to  the 
hcensee  dated  August  13,  1998. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room  and  at  the  local 
public  document  room  located  at  the 


Vespasian  Warner  Public  Library,  120 
West  Johnson  Street,  Clinton,  IL  61727. 

Dated  at  Rockville,  MD,  this  nth  dav  of 
August  1998. 

For  the  Nuclear  Regulatory-  Commission. 
Jon  B.  Hopkins. 

Senior  Project  Manager.  Project  Directorate 
111-3.  Division  of  Reactor  Proiects.—111/IV, 
Office  ofSuclear  Reactor  Regulation^ 
[FR  Doc.  98-22527  Filed  8-20-98;  8:45  am) 
BILUNG  CODE  7590-0 1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40327;  File  No.  SR-EMCC- 
98-06] 

Self-Regulatory  Organizations; 
Emerging  Markets  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Relating  to  Fees  and 
Charges 

August  14.  1998 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
July  22.  1998  Emerging  Markets  Cleanng 
Corporation  ("EMCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
III  below,  which  items  have  been 
prepared  primarily  by  EMCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  establishes 
a  fee  for  EMCC's  warrant  processing 
service. 

II.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
EMCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  exsunined  at  the  places  specified 
in  Item  IV  below.  EMCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements^ 


'15  U.S.C.  78s(b)(l). 

'  The  Commission  has  modified  thu  text  of  the 
summaries  prepared  by  EMCC. 
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(A)  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  a  fee  for  EMCC's 
warrant  processing  service.  This  service 
enables  EMCC  to  pair-off  warrant  fail 
receive  and  warrant  fail  deliver 
obligations. '  According  to  the  proposed 
rule  change.  EMCC's  members  will  be 
charged  a  S2.00  fee  per  fail  receive  or 
fail  deliver  obligation  that  is  eliminated 
as  a  result  of  the  pair-off  process.  The 
fee  will  be  effective  with  the  first  pair- 
off  process  that  EMCC  conducts  after  the 
date  of  this  filing. 

EMCC  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
1 7A(b)(3)(D)  of  the  Act "  and  the  rules 
and  regulations  thereunder  because  it 
provides  for  the  equitable  allocation  of 
reasonable  dues.  fees,  and  other  charges 
among  EMCC's  participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

EMCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  EMCC  will  notifv 
the  Commission  of  any  written 
comments  received  by  EMCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19[b)(3)(A}(ii)  of  the  Act  ^  and  pursuant 
to  Rule  19b-4(e)(2)s  promulgated 
thereunder  because  the  proposal 
changes  a  due,  fee.  or  other  charge 
imposed  by  EMCC.  At  any  time  within 
sixty  days  of  the  filing  for  such  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 


'  For  a  complete  description  cf  EMCC's  warrant 
processing  service,  refer  to  Securities  Exchange  .■Kct 
Release  No.  40190  (July  16.  1998).  63  FR  38445  [File 
No.  SR-EMCC-q8-5|. 

MaU.S.C.  78q-l(b)(3)(Dl. 

•"ISU.S.C.  78s(b)(3)(,M(iij. 

»17  CFR240.19b-4(e)(2). 


or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N\V, 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  EMCC.  All  submissions  should 
refer  to  File  No.  SR-EMCC-98-06  and 
should  be  submitted  by  September  11, 
1998. 

For  the  Commission  by  the  Division  of 
•Marlcet  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  9&-22478  Filed  8-20-98:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40326;  File  No.  SR-NSCC- 
98-08] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  Amending  the 
Securities  Clearing  Group  Agreement 

August  14.  1998. 

Pursuant  to  Section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934 
{■'.A.ct").i  notice  is  hereby  given  that  on 
July  6,  1998,  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  items  have 


been  prepared  primarily  by  NSCC.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposal. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Under  the  proposed  rule  change. 
Emerging  Markets  Clearing  Corporation 
("EMCC")  and  Delta  Clearing  Corp. 
("DCC")  will  become  members  of  the 
Securities  Clearing  Group  ("SGC"). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization 's 
^atement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NSCC  filed  the  proposed  rule  change 
on  behalf  of  the  SCO.  The  SCG  was 
formed  by  seven  registered  clearing 
agencies  imder  the  terms  of  an 
agreement  dated  October  19,  1988 
("Agreement"). 3  On  July  18,  1989,  the 
Commission  approved  the  Agreement, 
which  sets  forth  the  purpose  of  the  SCG, 
the  method  of  participation  in  the  SCG, 
the  legal  considerations  relevant  to  the 
SCG's  goals,  and  the  formation  of  the 
SCO." 

The  goal  of  the  SCG  is  to  promote 
coordinated  action  among  its  members 
in  identifying,  addressing,  and 
minimizing  the  risks  and  problems* 
common  to  more  than  one  clearing 
agency.  The  SCG  strives  to  reduce  risk 
posed  by  common  participation  by 
providing  a  fi-amework  in  which  its 
members  share  appropriate  financial, 
operational,  and  clearing  data  of 
common  participants. 


■17CFR200.30-3(a)(12) 
15  U.S.C.  78s(b)(l). 


^  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  NSCC. 

'  The  original  members  of  the  SCG  were:  NSCC. 
The  Depository  Trust  Company,  Midwest  Clearing 
Corporation.  Midwest  Securities  Trust  Company. 
The  Options  Clearing  Corporation.  Philadelphia 
Depository  Trust  Company,  and  Stock  Clearing 
Corporation  of  Philadelphia. 

*  Securities  Exchange  Act  Release  No.  27044  (Juh 
18.  1989)  58  FR  30963  (July  25.  1989)  (File  No.  SR- 
NSCC-88-09!. 
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The  SCG  believes  that  allowing  EMCC 
and  DCC  to  become  SCG  members  will 
further  the  goals  of  the  SCG.  Both  EMCC 
and  DCC  are  clearing  agencies  and  self- 
regulatory  organizations  as  defined  in 
sections  3(a)(23)(A)  and  3(a)(26)  of  the 
Act.5  Both  EMCC  and  DCC  have 
participants  in  common  with  other  SCG 
members  and  therefore  share  exposure 
to  those  common  members.  The  SCG 
believes  that  allowing  EMCC  and  DCC 
to  become  SCG  members  will  expand 
the  SCG's  sources  for  information 
sharing  and  will  enable  the  SCG  to 
minimize  risks  to  the  national  system 
for  the  clearance  and  settlement  of 
securities  transactions. 

In  its  order  approving  the  formation  of 
the  SCG,  the  Commission  noted  that  a 
"nexus"  exists  among  clearing  agencies 
because  of  (1)  common  participants,  (2) 
interfaces  through  which  clearing 
agencies  offer  access  to  participants  in 
other  clearing  agencies  or  access  to 
services  offered  by  other  clearing 
agencies;  (3)  shared  operational  and 
financial  exposure,  and  (4)  common 
regulatory  responsibilities.^  The  SCG 
believes  that  the  same  "nexus"  of 
common  interests  exists  between  the 
current  SCG  members  and  EMCC  and 
DCC. 

Pursuant  to  the  terms  of  the 
Agreement,  all  of  the  current  SCG 
members  voted  on  May  12,  1998  to 
allow  EMCC  and  DCC  to  become 
members  of  the  SCG.  Both  EMCC  and 
DCC  have  agreed  to  abide  by  the  terms 
of  the  Agreement. 

The  SCG  believes  that  allowing  EMCC 
and  DCC  to  become  members  of  the  SCG 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  because  their  inclusion 
should  foster  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settlement  of 
securities  transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 


5  15  U.S.C.  78c(a)(23)(A)  and  78c(a)(26l.  EMCC 
was  formed  by  NSCC.  the  Emerging  Markets 
Traders  Association,  and  the  International 
Securities  Market  Association  for  the  purpose  of 
facilitating  the  clearance  and  settlement  of  emerging 
market  debt  instruments.  DCC  is  a  clearing 
corporation  for  the  clearance  and  settlement  of 
repurchase  agreements  and  over  the  counter  options 
on  U.S.  government  securities. 

"  Securities  Exchange  Act  Release  No.  27044, 
supra  note  4. 


(Cj  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  The  NSCC  will 
notify  the  Commission  of  any  wTitten 
comments  received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Comniission  Action 

Section  17A(b)(3)(F)  of  the  Act^ 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  the  clearance  and  settlement  of 
securities  transactions.  The  Commission 
believes  that  the  proposed  rule  change 
is  consistent  with  this  obligation 
because  the  SCG  enables  its  members  to 
share  appropriate  financial,  operational, 
and  clearing  data  with  respect  to 
common  participants.  Because  among 
other  things,  EMCC  and  DCC  have 
common  participants,  the  Commission 
believes  that  allowing  EMCC  and  DCC 
to  become  members  of  the  SCG  should 
enhance  cooperation  and  coordination 
among  clearing  agencies.  Therefore,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the  Act. 

The  Commission  fmds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the 
publication  of  notice  of  the  filing. 
Approving  prior  to  the  thirtieth  day 
after  publication  of  notice  should  allow 
the  SCG  members  to  begin  exchanging 
information  about  common  participants 
in  a  more  timely  fashion.  Consequently, 
SCG  members  should  be  better 
equipped  to  assure  the  safeguarding  of 
securities  and  funds  in  their  custody 
and  control  or  for  which  they  are 
responsible  and  to  minimize  their 
financial  risks. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-98-08  and 
should  be  submitted  by  September  11. 
1998. 

//  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.s  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-98-08)  be  and  hereby  is  — 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFarland, 
Deputy  Secretary: 
[PR  Doc.  98-22479  Filed  8-20-98:  8:45  am] 

BILUNG  CODE  801(M)1-M 


UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

AGENCY:  United  States  Sentencing 

Commission. 

ACTION:  Request  for  public  comment. 

SUMMARY:  Pursuant  to  its  authority 
under  28  U.S.C.  994(o)  and  (p),  and  the 
"emergency  authority"  in  section  6(d)  of 
the  Telemarketing  Fraud  Prevention  Act 
of  1998,  Pub.  L.  105-184  (the  "Act"), 
the  Commission  requests  comment  on 
several  issues  pertaining  to  the  directive 
contained  in  the  Act.  Specifically,  the 
Commission  seeks  comment  on  how  the 
Act's  directive,  to  substantially  increase 
the  penalties  for  persons  convicted  of 
offenses  described  in  18  U.S.C.  2326  in 
connection  with  the  conduct  of 
telemarketing  fraud,  interacts  with  the 
mass-marketing  and  sophisticated 
concealment  amendments  submitted  to 
Congress  by  the  Commission  on  May  1. 
1998.  (These  amendments  were 
published  in  the  Federal  Register  of 
May  21.  1998  (63  FR  28203-04)). 
DATES:  Written  public  comment  should 
be  submitted  to  the  Commission  not 
later  than  September  10,  1998.  The 
emergency  authority  provision  of  the 
Act  requires  the  Commission  to 
promulgate  any  necessary  amendments 
and  submit  them  to  Congress  not  later 
thanOctober  21.  1998.  % 


M5  U.S.C.  78q-l (b)(3)(F). 


«15  U.S.C.  78s(b)(2). 

9  17  CFR  2O0.3O-3(a)(12). 
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ADDRESS:  Public  comment  should  be 
sent  to:  United  States  Sentencing 
Commission.  One  Columbus  Circle. 
N.E.,  Suite  2-500,  Washington.  D.C. 
20002-8002.  Attention:  Public  Affairs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander.  Public  Affairs 
Officer.  Telephone;  (202)  273-4590. 

Authority:  28  U.S.C.  994  (a),  (o).  (p).  (x); 
section  6(d)  of  Pub.  L.  105-184. 

Richard  P.  Cnnaboy, 

Chairman. 

Issues  for  Comment — Telemarketing 
Fraud 

During  the  1997-98  amendment 
cycle,  the  Commission  examined  the 
characteristics  of  telemarketing  fraud 
offenses,  the  statutory  enhancement  for 
telemarketing  fraud  in  18  U.S.C.  2326. 
and  whether  the  current  enhancements 
in  §  2F1.1  (Fraud).  §  3A1.1  (Hate  Crime 
Motivation  or  Vulnerable  Victim),  and 
the  departure  policy  statements  in 
§5K2.0-§5K2.18  provide  adequate 
punishment  for  persons  convicted  of 
telemarketing  fraud  offenses.  The 
Commission  published  issues  for 
comment  relating  to  this  review  in 
January,  1998.  See  63  PR  625-26 
(January  6.  1998).  Following  this  review, 
the  Commission,  on  May  1.  1998. 
submitted  to  Congress  an  amendment 
that  increases  by  two  offense  levels 
(approximately  25  percent)  the  penalties 
for  fraud  offenses  that  are  committed 
through  mass-marketing,  including 
telemarketing  fraud  offenses  (the  "mass- 
marketing"  amendment).  See  63  FR 
28203-04  (May  21.  1998).  That 
amendment  also  provided  a  two-level 
increase  and  a  "floor"  offense  level  of 
level  12  for  fraud  offenses  that  involve 
conduct,  such  as  sophisticated 
concealment,  that  makes  it  difficult  for 
law  enforcement  authorities  to  discover 
the  offense  or  apprehend  the  offenders 
(the  "sophisticated  concealment" 
amendment).  These  amendments  are 
slated  to  take  effect  on  November  1. 
1998,  absent  any  disapproval  legislation 
enacted  by  Congress. 

Subsequently,  on  June  23,  1998. 
Congress  enacted  the  Telemarketing 
Fraud  Prevention  Act  of  1998  (Pub.  L. 
105-184;  112  Stat.  520)  (the  "Act"), 
which  directs  the  Commission,  under 
emergency  amendment  authority,  "to 
provide  for  substantially  increased 
penalties  for  persons  convicted  of 
offenses  described  in  (18  U.S.C.  2326] 

•  *   *  in  connection  with  the  conduct  of 
telemarketing."  In  carrying  out  this 
directive,  the  Commission  is  required, 
among  other  things,  to  "(1)  ensure  that 
the  guidelines  and  policy  statements 
promulgated  pursuant  to  [the  directive] 

*  *    *  reflect  the  serious  nature  of 


[telemarketing)  offenses;  (2)  provide  an 
additional  appropriate  sentencing 
enhancement,  if  the  offense  involved 
sophisticated  means,  including  but  not 
limited  to  sophisticated  concealment 
efforts,  such  as  perpetrating  the  offense 
from  outside  the  United  States;  [and]  (3) 
provide  an  additional  appropriate 
sentencing  enhancement  for  cases  in 
which  a  large  number  of  vulnerable 
victims,  including  but  not  limited  to 
victims  described  in  [18  U.S.C.  2326(2) 
(victims  over  the  age  of  55)].  are  affected 
by  a  fraudulent  scheme  or  schemes." 

With  this  as  background,  the 
Commission  invites  comment  on  the 
issues  that  follow  relating  to:  (1)  How 
the  Commission  should  respond  to  the 
directive  in  the  Act;  and  (2)  the 
interaction  of  this  directive  and  the 
Commission's  mass-marketing  and 
sophisticated  concealment  amendments 
submitted  to  Congress  on  May  1.  1998. 

1.  Do  the  recently  adopted  mass- 
marketing  and  sophisticated 
concealment  amendments  adequately 
address  the  congressional  directive  to 
provide  for  "substantially  increased 
penalties  for  persons  convicted  of 
offenses  described  in  (18  U.S.C.  2326) 

*   *    *  in  connection  with  the  conduct  of 
telemarketing"?  If  not,  how  should  the 
Commission  modify  the  recent 
amendments  or  otherwise  amend  the 
guidelines  to  satisfy  the  directive?  If  an 
enhancement  of  greater  magnitude  is 
necessary,  by  how  many  offense  levels 
should  the  sentence  for  such  offenders 
be  increased?  Alternatively,  are  there 
additional  factors  that  the  Commission 
should  address,  either  by  specific 
offense  characteristics,  guideline 
commentary,  or  departure  provisions,  to 
provide  appropriate  punishment  for 
telemarketing  offenses? 

2.  The  mass-marketing  amendment  is 
intended  to  apply  to  persons  who 
engage  in  a  plan  to  victimize  a  large 
number  of  persons  through  a  fraudulent 
telemarketing  scheme.  Does  this 
amendment  adequately  address  the 
directive  "to  provide  an  additional 
appropriate  sentencing  enhancement  for 
cases  in  which  a  large  number  of 
vulnerable  victims,  including  but  not 
limited  to  victims  described  in  [18 
U.S.C.  2326(2)  (victims  over  the  age  of 
55)].  are  affected  by  a  fraudulent  scheme 
or  schemes"?  What  is  the  meaning  of 
the  term  "large  number"  (in  that  part  of 
the  directive  that  refers  to  a  large 
number  of  vulnerable  victims)?  Does 
application  of  this  new  enhancement,  in 
conjunction  with  other  guideline 
provisions,  such  as  the  enhancement  for 
more  than  one  victim  (§  2Fl.  1(b)(2))  and 
the  vulnerable  victim  adjustment 

(§  3A1.1),  comply  with  the  directive?  If 


not,  what  amendment  or  amendments 
would  satisfy  the  directive? 

3.  Does  the  sophisticated  concealment 
amendment  adequately  address  the 
directive  "to  provide  an  additional ' 
appropriate  sentencing  enhancement,  if 
the  offense  involved  sophisticated 
means,  including  but  not  limited  to 
sophisticated  concealment  efforts,  such 
as  perpetrating  the  offense  from  outside 
the  United  States"?  If  not,  what 
amendment  or  amendments  would 
satisfy  the  directive? 

4.  Are  there  other  provisions 
contained  in  the  directive,  not 
specifically  addressed  in  this  issue  for 
comment,  that  require  the  Commission 
to  amend  the  guidelines? 

5.  If  additional  guideline  amendments 
are  required  to  satisfy  the  congressional 
directive,  how  should  those 
amendments  be  coordinated  with 
general  increases  in  fraud  penalties  (e.g.. 
increases  in  the  loss  table)  that  the 
Commission  may  consider  at  some 
future  date  in  order  to  ensure  consistent 
and  proportional  sentencing  for  similar 
types  of  fraud  offenses? 

IFR  Doc.  98-22526  Filed  8-20-98:  8:45  ami 
BILLING  CODE  2210-40-^ 


SOCIAL  SECURITY  ADMINISTRATION 

Announcement  of  Service  to 
Epidemiological  Researchers  to 
Provide  Vital  Status  Data  on  Subjects 
of  Health  Research 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice. 

SUMMARY:  Section  311  of  the  Social 
Security  Independence  and  Program 
Improvements  Act  of  1994  directed  the 
Social  Security  Administration  (SSA)  to 
provide  support  to  health  researchers 
involved  in  epidemiological  research. 
Specifically,  when  a  study  is 
determined  to  contribute  to  a  national 
health  interest  SSA  will  furnish 
information  regarding  whether  a  study 
subject  is  shown  on  the  SSA 
administrative  records  as  being  alive  or 
deceased  (vital  status). 

DATES:  This  service  is  available  as  of  this 
date  by  contacting  the  Associate 
Commissioner  for  Research,  Evaluation 
and  Statistics.  The  mailing  address  is 
Social  Security  Administration,  Office 
of  Research,  Evaluation  and  Statistics, 
4-C-15  Operations  Building,  6401 
Security  Building,  Baltimore  MD  21235. 
The  fax  number  for  the  Associate 
Commissioner  is  410-965-3308. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cheryl  Williams,  Office  of  Research. 
Evaluation  and  Statistics,  4-C-15 
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Operations  Building,  6401  Security 
Boulevard,  Baltimore  MD  21235; 
telephone  410-965-5540. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Historically,  SSA  had  made 
disclosures  of  vital  status  data  under  the 
provisions  of  the  Freedom  of 
Information  Act  (FOIA,  5  U.S.C. 
552(a)(3)).  However,  as  a  result  of  the 
Supreme  Covut  decision  in  United 
States  Department  of  Justice  v. 
Reporters  Committee  for  Freedom  of  the 
Press  489  U.S.  749  (1989),  SSA 
discontinued  the  process  of  providing 
such  data.  The  enactment  of  Section  311 
of  the  Social  Security  Independence  and 
Program  Improvements  Act  of  1994 
established  the  legal  authority  for  SSA 
to  release  vital  status  data  except  for 
death  data  obtained  from  a  State  under 
section  205(r)  of  the  Social  Security  Act, 
which  data  may  only  be  released  for 
statistical  and  research  purposes  to  State 
and  Federal  agencies  at  the  discretion  of 
the  Commissioner  of  Social  Security. 
Accordingly,  when  the  research  in 
question  has  been  determined  to 
contribute  to  a  national  health  interest 
SSA  will  furnish  vital  status  data  on 
study  subjects.  The  researcher  must 
submit  the  study  subject's  Social 
Security  Number,  full  name  (first,  last 
and  middle  name),  date  of  birth  (month, 
day,  century  and  year)  and  sex.  SSA,  in- 
tiun,  will  furnish  one  of  the  following 
vital  status  determinations  for  each 
study  subject  so  long  as  the  researcher 
has  provided  adequate  assurances  that 
information  relating  to  presumed  living 
will  be  kept  confidential: 

•  Death  information  (except 
information  obtained  under  section 
205(r))  (the  date  of  death  and  State 
where  a  claim  was  filed,  or  the  State  of 
residence  at  the  time  of  death)  if 
available; 

•  Presumption  that  the  individual  is 
living  (There  is  sufficient  information  in 
SSA  administrative  records  to  support 
this  determination); 

•  Status  unknown  (SSA  has  no  record 
of  death,  nor  sufficient  information 
within  the  SSA  administrative  records 
to  support  a  determination  that  the 
subject  is  alive); 

•  Social  Security  Number  (SSN) 
verification  failed  (the  SSN  and  name 
furnished  to  SSA  did  not  match  or  the 
date  of  birth  furnished  for  an  SSN/name 
did  not  match  the  information  in  the 
SSA  administrative  records);  or 

•  The  SSN  was  impossible  or  had 
never  been  issued. 

A  companion  change  to  the  Internal 
Revenue  Code  (26  U.S.C.  section  6103) 
permits  SSA  to  release  "presumption  of 


living"  data  based  on  reports  of  earnings 
obtained  from  the  IRS. 

B.  Application  Process 

Please  submit  requests  for  this  service 
in  memorandum  format  addressed  to 
the  Associate  Commissioner  for 
Research,  Evaluation  and  Statistics, 
Social  Security  Administration.  For 
each  request  for  services,  the  following 
specific  areas  must  be  covered  in 
separately  numbered  paragraphs: 

1.  The  name,  address  and  phone 
number  of  the  study's  Principal 
Investigator.  Also  include  the  name  and 
phone  number  of  another  person  who 
can  be  contacted  if  SSA  has  questions 
about  the  request. 

2.  The  title  of  the  study  or  project. 

3.  Attach  a  one  page  siunmary  of  the 
study  protocol  or  the  project  activities. 
Include  specific  purpose(s)  of  the 
research  to  be  undertaken  and  the 
outcomes  expected. 

4.  The  organization  or  institution 
supporting  the  research  and  the  specific 
person  who  will  sign  agreements  to 
reimburse  SSA  for  expenses  incurred  in 
supplying  data. 

5.  An  explanation  of  how  data 
provided  by  SSA  will  be  used.  That  is, 
will  the  data  only  be  used  to  determine 
the  subjects'  vital  status  or  v*dll  it  also 
be  used  to  obtain  death  certificates  to 
determine  the  causes  of  death  or  to 
obtain  additional  information  from  next- 
of-kin,  physicians,  or  hospitals. 

6.  A  specific  statement  that  vital 
status  data  obtained  from  SSA  under  the 
category,  "presimied  living"  v«ll  only 
be  used  for  the  purposes  described  in 
the  request  and  will  not  be  used  for 
administrative  or  legal  purposes. 

7.  Procediues  to  ensure  the 
confidentiality  of  the  vital  status  data 
supplied  by  SSA  under  the  category, 
"presumed  living". 

8.  Plans  to  publish  or  release  the 
research  results  including  whether  any 
supporting  documentation  will  be  made 
available  in  identifiable  form  under  the 
category,  "presumed  living". 

9.  Final  disposition  of  SSA  data  to 
include  the  location  of  files  and  full 
disclosure  of  who  will  have  access  to 
the  identifying  data  under  the-categor>'. 
"presumed  living"  and  for  how  long. 

10.  In  addition  to  the  staff  of  the 
requesting  organization,  identify,  "other 
parties"  receiving  (or  have  contractual 
or  other  rights  to)  vital  status 
information  provided  by  SSA  under  the 
category  "presumed  living".  "Other 
parties"  would  include  consultants, 
collaborators,  nosologist,  contractors, 
subcontractors,  and  sponsoring  or 
participating  agencies  or  organizations. 

Note:  If  the  applicant  indicates  that  other 
organizations  or  individuals  will  receive 


identifying  SSA  vital  status  data  under  the 
category  "presumed  living",  that 
organization  must  also  be  a  party  (signatory) 
to  the  applicant's  memorandum  or  must 
submit  a  separate  supporting  memorandum. 
In  this  supporting  documentation  each  third 
party  must  indicate  (1)  their  role  in  the  study 
and  the  activities  they  will  perform.  (2)  how 
they  will  store  and  maintain  confidentiality 
of  the  identifying  data  under  the  categor\' 
"presumed  living",  and  (3)  how  and  when 
the  identifying  data  on  the  "presumed 
living"  will  be  destroyed. 

An  evaluation  team  comprised  of  staff 
members  from  SSA's  Office  of  Research, 
Evaluation  and  Statistics  and  the 
National  Center  for  Health  Statistics 
(NCHS)  will  review  each  application  for 
services.  The  team  will  not  attempt  to 
determine  the  scientific  merit  of  the 
study.  It  is  understood  that  the  merit  of 
the  study  has  been  (or  wall  be) 
determined  by  the  sponsoring  agency 
and/or  the  organization  performing  the 
study.  The  team's  purpose  will  be  to 
reach  a  consensus  that  the  results  of  the 
study  could  be  expected  to  advance  the 
public's  knowledge  in  a  health  area  of 
importance  to  a  segment  of  the  United 
States  population. 

If  such  a  determination  is  made  and 
the  Associate  Commissioner  for 
Research,  Evaluation  and  Statistics 
concurs,  the  applicant  will  be  notified, 
in  writing,  of  the  methods  that  may  be 
used  to  submit  data  on  study  subjects, 
the  exact  format  to  be  used  in 
submitting  this  data  and  the  cost  for 
developing  and  transmitting  the  vital 
status  data  from  SSA  records.  The 
appUcant  will  be  required  to  sign  a 
memorandum  of  understanding  which 
will  delineate  his/her  responsibilities  in 
the  use  of  the  requested  vital  status  data. 
The  applicant  will  also  be  required  to 
sign  a  contractual  agreement  to  facilitate 
payment  for  the  service. 

C.  Service  Costs 

The  service  is  currently  available  at  a 
cost  of  $.16  per  record  (data  supplied  to 
identify  one  study  subject)  up  to  25,000 
records.  Additional  records  will  be 
processed  at  a  cost  of  $.012  per  record. 
Form  SSA-1234-U5  "Agreement 
Covering  Reimbursable  Services"  will 
be  signed  by  the  applicant  and  an 
appropriate  SSA  representative  to 
formalize  the  payment  process.  As 
authorized  by  Pub.  L.  97-35.  SSA 
requires  federal  agency  requestors  to 
provide  an  advance  payment  equal  to  50 
percent  of  the  SSA  costs  for  this  service. 
Non-federal  requestors  are  required  to 
provide  an  advance  payment  of  100 
percent  of  the  SSA  costs  for  this  service. 

D.  Criteria  Used  to  Approve  Requests 

The  SSA/NCHS  team  will  use  the 
following  criteria  in  formulating  their 
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recommendations  f(5r  the  Associate 
Commissioner  for  Research,  Evaluation 
and  Statistics: 

Use  of  Data  for  Statistical  Purposf^s 

The  request  for  services  should 
clearly  state  that  the  vital  status  data 
supplied  will  be  used  to  support 
statistical  calculations  and/or  study 
findings.  Furthermore,  the  request  must 
indicate  those  situations  in  which  the 
death  data  furnished  will  be  used  to 
identify  state  death  records.  A  request 
.  will  be  disapproved  if  it  proposes  to  use 
the  vital  status  data  or  stale  death  data 
obtained  from  the  vital  status  data  for 
administrative,  law  enforcement  or 
other  nonstatistical  purposes.  The  team 
can  suggest  that  the  applicant  be  given 
the  opportunity  to  revise  the  application 
to  eliminate  any  nonstatistical  uses  of 
the  vital  status  data. 

Disease  Registries 

Requests  from  individuals  and  or 
groups  working  with  disease  registries 
will  be  accepted.  (Disease  registry  is  a 
roster  of  persons  diagnosed  and/or 
treated  for  a  pirticular  disease  and 
maintained  for  the  purpose  of  morbiditv 
and/or  mortality  surveillance  without 
any  specific  hypotheses  to  be 
examined.)  Registries  usually  employ  a 
standardized  methodology,  are  subject 
to  informal  and  sometimes  formal 
controls,  and  may  rely  on  other  methods 
for  follow-up  of  a  majority  of  the  roster. 
Such  registries  deserve  special 
considerations.  Applicants  who  propose 
to  submit  a  roster  of  names  deriving 
from  such  a  registry  should  specify  the 
date  the  registry  was  founded,  the 
purposes  of  the  registry,  the  eligibility 
criteria  for  including  persons  in  the 
registry,  the  provisions  for  internal  and 
external  approval  of  the  registrar's 
quality  and  methods  (including  human 
subject  considerations),  and  the  dates  of 
the  last  documented  internal  and/or 
external  reviews. 

SSA  will  generally  approve  these 
submissions  provided  the  requests  give 
adequate  documentation  of  the 
registries'  activities. 

Furthermore,  registries  will  not  be 
required  to  submit  separate  applications 
for  each  study.  Multiple  uses  of  SSA 
vital  status  data  are  permitted,  provided 
that:  (1)  each  study  is  solely  used  for 
statistical  purposes  in  medical  and 
health  research,  (2)  adequate  assurances 
are  given  confidentiality  of  the 
identif\-ing  vital  status  data  under  the 
■'presumed  living"  category  will  be 
maintained,  and  (3)  vital  status  data 
under  the  "presumed  living"  category 
will  be  kept  separate  from  any 
administrative  records. 


Mortality  Follow-Up  on  Non-Disease 
Cohorts 

Most  applicants  are  required  to 
submit  separate  requests  for  specific 
studies.  However,  some  organizations 
conduct  mortality  surveillance  studies 
on  "non  disease"  cohorts  such  as 
industrial  workers,  population  samples, 
and  members  of  particular  families. 
Vital  status  data  on  such  individuals 
may  be  used  for  multiple 
epidemiological  studies.  Such 
organizations,  in  essence,  are 
maintaining  exposure  or  other  non- 
disease  "registries"  which  facilitate 
epidemiological  studies  of  groups  with 
particular  experiences.  Such 
organizations  will  not  be  required  to 
submit  separate  applications  to  SSA  for 
each  study,  although  they  will  be 
required  to  describe  expected  protocols 
and  give  specific,  current  or  future 
e.xamples. 

Multiple  uses  of  vital  status  data 
obtained  from  SSA  under  the 
"presumed  living"  category  are 
permitted,  provided  that  (1)  each  study 
is  used  solely  for  statistical  purposes  in 
medical  or  health  research,  (2)  adequate 
assurances  are  given  the  confidentiality 
of  identifying  vital  status  data  under  the 
"presumed  living"  category  will  be 
maintained,  and  (3)  vital  status  data 
under  the  "presumed  living"  category' 
will  be  kept  separate  from  any 
administrative  records. 

Use  of  Data  by  a  Third  Party 

If  the  applicant  indicates  that  another 
organization  will  receive  identifying 
SSA  vital  status  data  under  the 
"presumed  living"  category,  that 
organization  must  be  a  party  to  the 
original  submittal  or  submit  a 
supporting  memorandum.  In  this 
supporting  documentation,  the  third 
party  must  indicate  (1)  how  they  will 
store  data  and  maintain  the 
confidentiahty  of  data  under  the 
"presumed  living"  category  and  (2)  how 
and  when  data  under  the  "presumed 
living"  category'  will  be  destroyed. 

Final  Disposition  of  Data 

The  applicant  must  indicate  if.  how 
and  when  identifiable  data  under  the 
"presumed  living"  category  furnished  in 
support  of  a  request,  will  be  destroyed. 
If  there  is  no  indication  that  the 
identifiable  data  under  the  "presumed 
living"  category  will  be  destroyed,  then 
the  individual  requesting  the  vital  status 
data  must  explain,  in  some  detail,  why 
the  data  needs  to  be  maintained. 

E.  Repeated  Use  of  the  Service 

Once  an  applicant  is  approved  to 
obtain  vital  status  data  for  a  specific 
study  or  project,  the  approval  is  valid  as 


long  as  there  are  no  major  changes  in 
the  project.  Additional  records  may  be 
submitted  under  the  approved  contract 
for  services.  If  however,  the  project 
specifications  change,  the  applicant 
must  submit  a  new  request  for  services. 
The  following  is  a  list  of  possible 
occurrences  which  would  require  the 
submission  of  a  new  request  for 
services: 

•  The  project  will  be  supported  by  a 
new  organization. 

•  A  new  organization  will  be 
receiving  the  vital  status  data, 

•  Confidentiality  provisions  under 
the  "presumed  living"  category  have 
changed, 

•  Provisions  for  disposing  of  data 
under  the  "presumed  living"  category 
obtained  fi^om  this  request  have 
changed, 

•  Vital  status  data  under  the 
"presumed  living"  category  will  be  used 
for  legal,  administrative  or  other  actions 
which  could  directly  affect  particular 
hving  individuals  or  establishments, 

•  Changes  have  been  made  in  the 
project's  research  objectives. 

(Catalog  of  Federal  Domestic  Assistance 
Progra-Ti  Number  96.007,  Social  Security — 
Research  and  Demonstration) 

Dated:  May  1,  1998. 
Jane  L.  Ross. 

Deputy  Commissioner  for  Policy. 
[FR  Doc.  98-22463  Filed  8-20-98;  8:45  am) 

BILLING  CODE  4190-29-P 


TENNESSEE  VALLEY  AUTHORITY 
Red  Hills  Power  Project 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Issuance  of  record  of  decision. 

SUMMARY:  This  notice  is  provided  in 
accordance  with  the  Council  on 
Environmental  Quality's  regulations  (40 
CFR  parts  1500  to  1508)  and  TVA's 
procedures  implementing  the  National 
Environmental  Policy  Act.  TVA  has 
decided  to  adopt  the  preferred 
alternative  identified  in  its  Final 
Environmental  Impact  Statement  (EIS) 
on  the  Proposed  Purchase  of  Electricity 
Generated  by  the  Red  Hills  Power 
Project  (RHPP).  The  Final  EIS  was  made 
available  to  the  public  on  July  3,  1998. 
A  notice  of  Availability  of  the  Final  EIS 
was  published  in  the  Federal  Register 
on  July  10,  1998.  Under  the  preferred 
alternative,  TVA  would  commit  to 
purchase  all  of  the  electricity  generated 
by  the  Red  Hills  Power  Project  in 
Choctaw  County,  Mississippi.  This 
would  result  in  the  construction  and 
operation  of  a  440-megawatt  (MW) 
lignite-fueled  generation  facility  by 
Choctaw  Generation  Limited 
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Partnership  and  an  adjacent  surface 
lignite  mine  by  Mississippi  Lignite 
Mining  Company.  TVA  would  also 
construct  a  transmission  line  connecting 
the  generation  facility  to  the  TVA  power 
distribution  system;  this  transmission 
line  would  be  constructed  within 
Corridor  A  (the  preferred  alternative 
corridor). 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  P.  Nicholson,  NEPA  Speciahst, 
Environmental  Management,  Tennessee 
Valley  Authority,  400  West  Summit  Hill 
Drive,  \VT  8C,  Knoxville,  Tennessee 
37902-1499;  telephone  (423) 632-3582 
or  e-mail  cpnicholson@tva.gov. 

SUPPLEMENTARY  INFORMATION:  In 
December  1995,  TVA  issued  its  "Energy 
Vision  2020  Integrated  Resource  Plan 
and  Final  EIS."  This  document 
projected  demands  for  electricity  in  the 
TVA  power  service  area  through  the 
year  2020  and  evaluated  different  ways 
of  meeting  these  projected  increases. 
Under  the  load  forecast  adopted  by 
TVA,  the  demand  for  electricity  was 
projected  to  exceed  TVA's  1996 
generating  capacity  of  28,000  MW  bv 
6,250  MW  in  2005.  TVA  plans  to  meet 
this  demand  through  a  combination  of 
supply-side  options,  customer  service 
options,  and  environmental  control 
options.  One  of  the  supply-side  options 
is  purchasing  power  from  independent 
power  producers.  An  independent 
power  producer,  Tractebel  Power.  Inc., 
parent  company  of  Choctaw  Generation 
Limited  Partnership,  and  Phillips  Coal 
Company,  parent  company  (along  with 
The  North  American  Coal  Company)  of 
Mississippi  Lignite  Mining  Company, 
joint  venture  partners  in  the  RHPP, 
submitted  a  proposal  to  TVA  for  the  sale 
of  the  total  electric  power  output  from 
the  RHPP. 

TVA  provided  public  notice  of  its 
intent  to  prepare  an  Environmental 
Impact  Statement  on  its  proposed 
purchase  of  power  from  the  RHPP  on 
October  16,  1996.  A  public  meeting  on 
the  proposal  was  held  on  November  15, 
1996.  TVA  released  its  draft  EIS  on 
February  13.  1998,  and  held  a  pubUc 
meeting  to  receive  comments  on  the 
document  on  March  12,  1998. 
Comments  were  received  from  two 
federal  and  four  state  agencies,  two 
corporations,  one  university  institute, 
seven  representatives  of  local 
governments  or  development 
corporations,  and  seven  individuals. 
After  considering  all  comments.  TVA 
revised  the  EIS  appropriately.  The  Final 
EIS  was  distributed  to  commenting 
agencies  and  the  pubhc  on  July  2,  1998. 


Alternatives  Considered 

Alternative  methods  of  meeting  TVA's 
future  electrical  generation  capacity 
requirements  were  evaluated  in  "Energy 
Vision  2020."  One  of  the  selected 
methods  was  the  purchase  of  power 
from  independent  power  producers 
such  as  Tractebel.  Tiering  from  "Energy 
Vision  2020,"  the  RHPP  Final  EIS 
evaluates  a  No  Action  Alternative  and 
an  Action  Alternative. 

Under  the  No  Action  Alternative, 
TVA  would  not  purchase  the  electricitv 
generated  by  the  RHPP.  TVA  would  also 
not  construct  a  transmission  line 
connecting  the  generation  facility  to  the 
TVA  power  distribution  system.  The 
environmental  impacts  associated  with 
TVA's  purchase  of  this  electrical  power 
would  not  occur,  and  TVA  would 
consider  other  options  for  meeting  its 
future  electrical  demands.  This  would 
not  necessarily  preclude  eventual 
development  of  the  generation  facility 
and/or  mine,  with  the  electricity  sold  to 
another  purchaser. 

Under  the  Action  Alternative.  TVA 
would  commit  to  purchasing  the 
electricity  generated  by  the  RHPP  and 
would  construct  a  transmission  line 
connecting  the  generation  facility  to  the 
TVA  power  distribution  system.  The 
generation  facility  would  be  built  near 
the  town  of  Ackerman,  Choctaw  County, 
Mississippi.  It  would  use  two 
circulating  fluidized  bed  boilers  with 
limestone  injection,  feeding  a  single 
steam  turbine  with  a  net  output  of  440 
MW  of  electricity.  The  facility  would 
consume  about  3  million  tons  per  year 
of  Ugnite  from  the  adjacent  lignite  mine. 
To  control  sulfur  emissions,  the  lignite 
would  be  burned  with  about  235.000 
tons  per  year  of  limestone  from  existing 
quarries  in  central  Mississippi.  Other  air 
emissions  would  be  controlled  by  use  of 
the  circulating  fluidized  bed  boilers, 
combustion  controls,  and  a  fabric  filter 
baghouse.  The  facility  would  also  be 
capable  of  cofiring  up  to  245,000  tons 
per  year  of  wood  waste.  Both  limestone 
and  wood  waste  would  be  transported 
to  the  facility  by  truck.  The  generation 
facility  would  produce  about  677,000 
tons  per  year  of  ash,  which  would  be 
trucked  from  the  facility  to  an  adjacent 
ash  management  unit. 

The  generation  facility  would  use  a 
wet  mechanical  draft  cooling  tower 
system.  With  the  anticipated  maximum 
reuse  of  cooling  water,  a  continuous 
source  of  about  6.33  million  gallons  per 
day  of  blowdown  makeup  water  would 
be  required.  This  would  be  supplied  by 
three  nearby  wells  pumping  water  from 
the  Massive  Sands  of  the  Tuscaloosa 
Aquifer  System  at  depths  of  about  3,000 
feet.  Blowdoum  from  the  cooling  tower 


would  be  processed  for  removal  of  silica 
and  other  dissolved  solids  and  recycled 
to  the  cooling  system.  Reject  water  from 
the  silica  removal  process  would  be 
used  to  wet  the  ash  to  control  dust. 
There  would  be  no  discharges  of 
wastewater  from  generation  facility 
systems. 

The  lignite  mine  would  be  located 
between  the  generation  facility  and  the 
Natchez  Trace  Parkway.  Mine 
development  would  begin  in  late  1998. 
and  consist  of  construction  of  access 
roads,  mine  support  facilities,  a  lignite 
handling  facility,  temporary  stream 
diversions,  a  stormwater  runoff  control 
pond,  and  sedimentation  control  ponds. 
Overburden  removal  would  begin  in 
1999  and  actual  lignite  mining 
operations  would  begin  in  2000, 
concurrent  with  the  completion  of  the 
generation  facility. 

Mining  would  begin  near  the 
generation  facility,  progress  towards  the 
northwest,  and  disturb  about  110  acres 
per  year  Over  the  SO-year  life  of  the 
mine,  about  4.700  acres  would  be 
disturbed.  1.400  acres  by  mine 
development  activities  and  3,300  by 
lignite  removal  operations.  Lignite 
would  be  mined  from  six  seams. 
Overburden  would  be  removed  bv  a 
combination  of  electric  or  diesel- 
powered  shovels,  trucks,  dozers,  and  a 
dragline.  Lignite  would  be  loaded  by 
front-end  loaders  and  hydraulic 
backhoes.  and  transported  from  the 
mine  pit  to  the  lignite  handlmg  facility 
by  high  capacity  dump  trucks.  The 
lignite  would  be  crushed  at  the  lignite 
handling  facility  and  transported  by 
conveyor  to  the  generation  facility. 

Reclamation  would  be  concurrent 
with  mining.  Following  removal  of  the 
final  lignite  seam,  the  mine  pit  would  be 
filled  with  overburden  spoil  from  the 
adjacent  active  mine  pit.  Spoil  would  be 
regraded  to  approximate  the  original 
contours  and  drainage  patterns.  A 
topsoil  substitute  consisting  of  selected, 
oxidized  overburden  materials  would 
then  be  spread  over  the  graded  mine 
spoil.  Soil  amendments  would  be  added 
as  necessary.  A  cover  crop  would  be 
planted  or  mulch  spread  over  the  area 
being  reclaimed.  The  plant  species  used 
in  establishing  the  permanent  vegetative 
cover  would  vary  with  the  postmining 
land  use,  which  would  be  dependent  on 
premining  land  use  and  surface 
landowner  preferences.  Most  of  the 
mined  areas  would  likely  be  reclaimed 
as  commercial  forest  planted  with 
loblolly  pine. 

Two  potential  routes  for  the 
transmission  line  connecting  the 
generation  facility  to  the  TVA  power 
distribution  system  were  evaluated. 
Corridor  A  and  Corridor  B.  Corridor  A 
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is  10.3  miles  long.  About  5.4  miles  of 
Corridor  A  would  parallel  an  existing 
transmission  line;  the  remainder  would 
be  on  now  right-of-way.  Corridor  B  is 
10.9  miles  long  and  all  on  new  right-of- 
way.  The  cleared  right-of-way  for  each 
corridor  would  vary  from  100  to  175  ft 
wide.  The  transmission  line  would  be  a 
double-circuit.  161-kV  line  using  steel 
double  pole  structures  with  horizontal 
cross  arms.  TVA  would  also  expand  the 
switchyard  facilities  at  its  Sturgis 
substation  to  accommodate  the  new 
line. 

Choctaw  County  and  the  state  of 
Mississippi  plan  to  develop  the  Red 
Hills  EcoPlex  industrial  park  near  the 
generation  facility.  Targeted  industries 
would  use  steam  and  other  generation 
facility  byproducts.  Initial  EcoPlex 
development  would  occupy  about  500 
acres  and,  when  fully  occupied,  about 
1,000  acres  would  be  developed.  The 
Final  EIS  describes  cumulative  impacts 
of  EcoPlex  development  and  operation, 
which  are  not  TVA  actions. 

Decision 

TVA  has  decided  to  purchase  the 
electricity  generated  by  the  RHPP,  and 
to  construct  the  associated  transmission 
line  within  Corridor  A.  Purchasing 
power  from  the  RHPP  will  help  TVA 
meet  the  demand  for  electricity  in  its 
service  area  and  maintain  reliable 
service  to  its  customers.  TVA's  actions 
were  identified  as  both  the  Action 
Alternative  and  the  Preferred 
Alternative  in  the  Final  EIS. 

Environmentally  Preferable  Alternative 

Because  the  No  Action  Alternative 
would  make  the  construction  and 
operation  of  the  generation  facility, 
lignite  mine,  and  transmission  line  less 
likely,  it  could  be  characterized  as  the 
environmentally  preferable  alternative. 
It  would  not,  however,  accomplish 
TVA's  goal  of  securing  additional 
electrical  generation  capacity,  and 
would  not  provide  the  significant  local 
socioeconomic  benefits  forecast  under 
the  Action  Alternative.  TVA  would  have 
to  choose  another  source  of  electrical 
generation  capacity.  Other  potential 
sources,  described  in  "Energy  Vision 
2020,"  would  result  in  their  own 
impacts  which  would  likely  be  equal  to 
or  less  than  those  resulting  from  the 
Action  Alternative.  However,  none  of 
these  other  generation  alternatives 
would  produce  the  local  socioeconomic 
benefits  that  would  result  from  the 
RHPP. 

Environmental  Consequences  and 
Commitments 

TVA,  Choctaw  Generation  Limited 
Partnership,  and  Mississippi  Lignite 


Mining  Company  have  adopted  many 
mitigation  measures  to  avoid  or 
minimize  environmental  harm.  TVA  has 
adopted  the  following  mitigation 
measures  pertaining  to  its  construction 
and  operation  of  the  transmission  line: 

•  All  construction  and  maintenance 
activities  will  utilize  applicabie  Best 
Management  Practices.  Construction 
activities  will  also  adhere  to  the  Right- 
of-VVay  Clearing  Specifications  and 
Environmental  Quality  Protection 
Specifications  for  Transmission  Line 
Construction  listed  in  Appendix  B-2  of 
the  Final  EIS.  These  list  requirements 
for  protecting  sensitive  areas,  water  and 
air  quality,  reducing  noise,  and 
disposing  of  wastes. 

•  Wetlands  will  be  avoided  to  the 
extent  practicable.  Identified  wetlands, 
streams,  and  drainage  ways  will  not  be 
modified  so  as  to  alter  their  natural 
hydrological  patterns  during 
transmission  line  clearing,  construction, 
and  maintenance.  Hydric  soils  will  not 
be  disturbed  or  modified  in  any  way 
that  would  alter  their  hydrological 
properties. 

•  Initial  right-of-way  clearing  within 
forested  wetlands  will  be  accomplished 
using  accepted  silvicultural  practices  for 
timber/vegetation  harvesting  within 
wetlands. 

•  Within  streams,  riparian  zones,  and 
wetlands,  trees  will  be  above  ground 
level  and  stumps  will  not  be  uprooted 
or  removed. 

•  Transmission  line  maintenance 
using  mechanical  means  in  areas 
surrounding  or  adjacent  to  identified 
wetlands  will  only  be  conducted  during 
seasonal  dry  periods,  usually  late 
summer  or  early  fall,  and  will  be 
accomplished  without  the  use  of  heavy 
equipment. 

•  Potential  impacts  to  the  two  historic 
properties  will  be  minimized  by 
maintaining  existing  trees  between  the 
churches  and  the  transmission  line,  and 
by  placing  transmission  line  poles  in 
locations  where  they  will  not  be  visible 
from  the  properties. 

•  Any  nerbicide  applications  would 
be  by  licensed  personnel  and  use  EPA- 
registered  herbicides. 

Many  mitigation  measures  are 
required  as  conditions  of  permits  issued 
by  the  Mississippi  Department  of 
Environmental  Quality  (MDEQ)  and  the 
U.S.  Army  Corps  of  Engineers.  These 
include  the  following: 

•  Air  emissions  will  comply  with 
limits  set  in  the  PSD  permit  to  be  issued 
by  MDEQ. 

•  During  all  construction  activities 
and  mine  operations,  open  burning  will 
only  be  conducted  in  accordance  with 
applicable  regulations  and  Mississippi 
Forestry  Commission  guidelines. 


Fugitive  dust  will  also  be  controlled  as 
necessary. 

•  Best  Management  Practices  for  silt 
control  will  be  utilized  during  all 
construction  activities  and  during  mine 
operations.  These  practices  include  use 
of  filter  fabric  fences,  hay  bale  dikes, 
sedimentation  ponds  and  revegetation. 

•  Discharges  to  surface  waters  will 
comply  with  limits  set  in  NPDES 
permits  to  be  issued  by  MDEQ. 
Stormwater  will  be  managed  in 
accordance  with  Storm  Water  Pollution 
Prevention  plans  and  accidental  spills 
will  be  managed  in  accordance  with 
Spill  Prevention  Control  and 
Countermeasure  plans. 

•  Well  operations  will  comply  with 
MDEQ  water  supply  permit  limitations. 
Alternative  water  supplies  will  be 
provided  to  residents  whose  supplies 
are  disrupted  by  project  operations. 

•  Streams  impacted  by  mining  will  be 
restored  to  their  premining  locations 
and  approximate  drainage  patterns. 
Streambanks  will  be  revegetated  and 
approximate  premining  drainage 
patterns  will  be  restored. 

•  Special  handling  techniques  will  be 
used  for  unoxidized  mine  overburden 
containing  acid-or  toxic-forming 
materials.  Anoxic  limestone  drains  or 
other  techniques  will  be  used  to 
neutralize  acidic  seeps  if  they  appear 
following  mine  reclamation. 

•  Liquid  fuels,  oils,  and  other 
chemicals  will  be  stored  in  curbed  or 
diked  areas.  Pollution  Prevention  Plans 
will  be  implemented. 

•  The  generation  facility  and  mine 
will  register  with  EPA  as  Conditionally 
Exempt  Small  Qucuitity  Generators  or 
Small  Quantity  Generators.  Hazardous 
wastes  will  be  managed  in  accordance 
with  applicable  RCRA  regulations. 

•  The  ash  management  facility  will  be 
built  and  operated  in  accordance  with 
conditions  of  the  MDEQ  Special/ 
Industrial  Solid  Waste  Permit. 

•  Wetlands  eliminated  by  mining 
activities  will  be  mitigated  to  a 
minimum  mitigation  ratio  of  2:1  in 
compliance  with  U.S.  Corps  of 
Engineers  permit  requirements.  Wetland 
mitigation  for  the  generation  facility 
will  consist  of  creation  of  8.8  acres  of 
wetlands  and  purchase  and  preservation 
of  19  acres  of  forested  wetlands,  which 
also  meets  Corps  requirements.  All 
wetland  mitigation  for  mining  activities 
will  occur  on  the  mine  site  or  elsewhere 
in  affected  watersheds.  Only  native 
plant  species  will  be  used  in  creating  or 
restoring  wetlands.  All  wetland 
mitigation  projects  will  include  multi- 
year  monitoring  plans  and  success 
determination  criteria. 
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•  Backfilling  and  grading  of  mined 
areas  will  be  contemporaneous  with 
mining. 

•  Mined  areas  will  be  reclaimed  to 
have  a  soil  productivity  at  least  as  high 
as  existed  before  mining. 

•  Native  plant  species,  in 
combination  with  approved  introduced 
species,  will  be  used  in  establishing 
permanent  vegetative  cover  during  mine 
reclamation.  The  survival  of  permanent 
plantings  will  be  monitored  for  at  least 
five  years  and  additional  plantings 
made  as  necessary  to  meet  reclamation 
requirements. 

•  Hardwood  trees  will  be  planted  in 
buffer  strips  at  least  50  feet  wide  on 
each  side  of  reclaimed  streams.  Mast 
and  fruit-bearing  trees  and  shrubs  will 
be  planted  in  clumps  throughout  the 
reclaimed  mine  area. 

•  Except  for  the  populations  of 
swamp  hickory  and  pin  oak,  the 
populations  of  state-listed  plants  within 
the  mine  area  will  be  either  avoided  or 
transplanted  to  protected  areas. 

•  The  cactus  community  and  spring- 
head seepage  area  located  near  the 
northwest  corner  of  the  mine  will  either 
be  avoided  or  mitigated  by 
transplantation  or  other  means. 

•  Mining  impacts  to  historic  and 
archaeological  resources  will  be 
mitigated  in  accordance  with  the  June, 
1998  Memorandum  of  Understanding 
among  the  Mississippi  Lignite  Mining 
Company,  MDEQ,  Mississippi  State 
Historic  Preservation  Officer,  and  the 
Advisory  Council  on  Historic 
Preservation.  No  mining  will  occur 
within  100  feet  of  the  Tullos  Cemetery. 

•  Road  closure  and  relocation  plans 
will  be  approved  by  the  Choctaw 
County  Board  of  Supervisors.  All  public 
roads  will  be  rebuilt  to  meet  or  exceed 
existing  standards  in  their  original 
locations  or  more  suitable,  approved 
locations.  Access  by  surface  landowners 
to  lands  not  being  mined  will  be 
maintained  throughout  mine  operations. 

Following  are  additional  mitigation 
measures  which  Choctaw  Generation 
Limited  Partnership  and  Mississippi 
Lignite  Mining  Company  have 
committed  to  carrying  out,  as  described 
in  an  agreement  with  TVA: 

•  No  mining  construction  activities, 
such  as  construction  of  sedimentation 
ponds,  will  occur  within  500  feet  of 
National  Park  Service  lands,  and  no 
lignite  removal  will  occur  within  2,000 
feet  of  the  Natchez  Trace  Parkway 
centerline  or  within  1,000  feet  of  the 
property  line  around  the  Little 
Mountain  Overlook. 

•  Tree  buffers  will  be  maintained  or 
planted  around  the  edge  of  the 
generation  facility  site. 


•  Lighting  techniques  designed  to 
reduce  impacts  to  the  darkness  of  the 
night  sky  will  be  used  by  the  generation 
facility  and  mine.  Replacement  "dark 
sky"  lighting  equipment  will  be 
provided  by  the  generation  facility  for 
existing  commercial  facilities  at  the 
entrance  to  the  Jeff  Busby  developed 
area. 

•  Choctaw  Generation  Limited 
Partnership  and  Mississippi  Lignite 
Mining  Company  will  instruct  their 
vendors  that  the  vendors'  trucks  are  not 
to  use  the  Natchez  Trace  Parkway  when 
delivering  materials  and  supplies  to  the 
RHPP.  Employees  will  be  discouraged 
from  commuting  on  the  Parkway. 

•  Project  facilities  and  operations  will 
be  designed  to  minimize  noise  levels. 
Mississippi  Lignite  Mining  Company 
and  the  National  Park  Service  will 
cooperatively  monitor  noise  at  Little 
Mountain  Overlook  using  the  L9^)  noise 
metric. 

•  Generation  facility  and  mine 
employees  will  receive  fire  and  safety 
training.  Mine  employees  will  receive 
emergency  medical  training.  Emergency 
services  will  be  coordinated  with  local 
providers. 

Dated:  August  10.  1998. 
William  J.  Museler, 

Executive  Vice  President.  Transmission/ 
Power  Supply  Group. 

IFR  Doc.  93-22471  Filed  8-20-98;  8:45  am] 
BILLING  CODE  8120-08-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  186/Eurocae 
Working  Group  51;  Automatic 
Dependent  Surveillance — Broadcast 
(ADS-B) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63,  5  U.S.C,  Appendix  2).  notice 
is  hereby  given  for  Special  Committee 
(SC)-186/EUROCAE  Working  Group 
(\VG)-51  joint  meeting  to  be  held 
September  1-3.  1998,  starting  at  1:00 
p.m.  on  Tuesday.  September  1.  The 
meeting  will  be  held  at  the  Grand  Hotel 
Saltsjobaden  in  Stockholm,  Sweden. 

The  agenda  will  include:  September  1 
(SC-186  Meeting  Separately):  (1) 
Chairman's  Introductory  Remarks/ 
Review  of  Meeting  Agenda;  (2)  Review 
and  Approval  of  Minutes  of  the 
Previous  SC-186  Meeting;  (3)  Review  of 
the  SC-186  Work  Plan,  Organization, 
and  Objectives.  September  2-3  (SC-186 
Meeting  Jointly  with  EUROCAE  WG- 
51):  (1)  Approval  of  the  Agenda;  (2) 
Review  and  Approval  of  the  Minutes  of 
the  Previous  Joint  SC-186/VVG-51 


Meeting;  (3)  WG-51  Activities  Report:  a. 
Subgroup-1  Status  Report  (Mininium 
Aviation  System  Performance 
Standards.  Minimum  Operational 
Performance  Standards  (MOPS)  1090); 
b.  Subgroup-2  Status  Report  (VHF 
MOPS);  (4)  RTCA  SC-186  Organization; 
(5)  RTCA  SC-186  Activities  Report  a. 
WG-1  (Operations  and 
Implementation);  b.  WG-2  (Separation 
Assurance);  c.  WG-3  (1090  MHz 
MOPS);  d.  WG-i  (Application 
Technical  Requirements);  (6) 
Clarification  of  Operational/Technical 
Rationales  behind  ADS-B  System 
Requirements:  (7)  Rationale  for  U.^T 
MOPS;  (8)  U.S.  ADS-B  Programs/Trials: 
(9)  Procedures  for  Possible  SC-186/ WG- 
51  Joint  Work;  (10)  Eurocontrol  ADS 
Program:  a.  Results  from  EMER.\LD 
Study;  b.  Update  on  VDL  4  Program 
Including  a  Demonstration;  (11)  New 
Business;  (12)  Date  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting  Persons 
wishing  to  present  statements  or  obtam 
information  should  contact  the  RTC.-\ 
Secretariat,  1140  Connecticut  .*ivenue. 
NW..  Suite  1020.  Washington,  DC. 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://wwvv.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC.  on  August  14. 
1998. 
Janice  L.  Peters, 

Designated  Official. 

IFR  Doc.  98-22492  Filed  8-20-98.  8.45  am) 

BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Monterey  County,  California 

agency:  Federal  Highwav 
Administration  (FHWA),'D0T. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
supplement  to  a  final  environmental 
impact  statement  will  be  prepared  for  a 
proposed  highway  project  in  Monterey 
County,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  R.  Schultz,  Chief.  District 
Operations  North,  Federal  Highway 
Administration,  980  Ninth  Street,  Suite 
400,  Sacramento,  California,  95814- 
2724;  telephone:  (916)  498-:)041. 
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SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
California  Department  of  Transportation 
(CaUrans).  will  prepare  a  supplement  to 
the  final  Environmental  Impact 
Statement-Report  (EIS/R)  on  a  proposal 
to  improve  State  Route  (SR)  1  in 
Monterey  County.  California.  The 
original  final  EIS/R  for  the 
improvements  (FH\VA-CA-EIS-86-05- 
F)  was  approved  on  October  2,  1991. 
The  project  study  limits  of  alternatives 
considered  in  the  final  EIS/R  extended 
from  0.28  miles  south  of  the  Carmel 
River  to  0.1  mile  south  of  the  Route  1/ 
68  interchange,  a  distance  of  3.1  miles. 
The  preferred  alternative,  identified 
in  the  final  EIS/R  and  selected  in  the 
Record  of  Decision  signed  on  November 
14,  1991.  is  known  as  Alternative  IC 
Modified.  Alternative  IC  Modified 
provides  a  four-lane  divided  freeway  on 
a  new  alignment  through  Hatton  Canyon 
from  Carmel  Valley  Road  to  the  existing 
freeway  interchange  at  Carmel  Hill 
(State  Route  1/68).  A  two-lane 
conventional  highway  will  cross  the 
Carmel  River  on  a  new  57-foot  wide 
bridge  and  transition  into  the  new 
freeway  near  Carmel  Valley  Road.  The 
existing  Carmel  River  Bridge  and  the 
roadway  between  Oliver  Road  and  the 
southern  limits  of  the  new  alignment 
would  be  removed.  A  new  connection 
between  the  existing  highway  at  Oliver 
Road  and  the  new  alignment  would  be 
constructed  with  an  at-grade 
intersection  on  the  new  alignment 
between  Rio  Road  and  the  Carmel  River 
Bridge.  Interchanges  on  the  new  freeway 
will  be  constructed  at  Carmel  Valley 
Road  and  at  Carpenter  Street.  A  grade 
separation  will  be  constructed  at  Rio 
Road.  Carmel  Valley  Road  will  be 
widened  from  two  to  four  lanes  between 
the  existing  highway  and  Carmel 
Rancho  Boulevard. 

Litigation  regarding  this  project 
commenced  in  January  1992  [Citv  of 
Carmel-by-the-Sea.  et  al.  v.  United 
States  Department  of  Transportation,  et 
al..  Civ.  No.  92-20002  SVV).  when 
plaintiffs  City  of  Carmel-by-the-Sea. 
Sierra  Club.  Hatton  Canyon  Coalition 
and  the  Monterey  Peninsula  Regional 
Park  District  filed  an  action  alleging  that 
the  United  States  Department  of 
Transportation  (and  several  individual 
Federal  officials)  and  the  State  of 
Cahfornia  Department  of  Transportation 
(and  several  individual  State  officials) 
failed  to  comply  with  the  National 
Environmental  Policy  Act.  42  USC 
Section  4321  et  seq  (NEPA).  and  the 
California  Environmental  Quality  Act. 
Cal.  Pub.  Res.  Code  Section  21000  et  seq 
(CEQA),  as  well  as  Executive  Orders 
11988  (floodplain  management)  and 
11990  (protection  of  wetlands)  in 


preparing  an  EIS/R  and  making  findings 
for  the  project.  The  plaintiffs 
specifically  alleged  that  the  analysis  in 
the  EIS/R  was  deficient  with  respect  to 
its  analysis  of  wetlands  impacts, 
analysis  of  Monterey  Pine  impacts, 
consideration  of  a  reasonable  range  of 
alternatives,  analysis  of  cumulative 
impacts,  and  analysis  of  growth- 
inducing  impacts. 

In  August  of  1997.  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit 
found  that  the  EIS/R  was  adequate 
under  both  NEPA  and  CEQA  with 
respect  to  its  analysis  of  wetlands 
impacts,  analysis  of  Monterey  Pine 
impacts,  consideration  of  a  reasonable 
range  of  alternatives  and  analysis  of 
growth-inducing  impacts.  The  Court  of 
Appeals  also  found  that  the  findings 
made  pursuant  to  Executive  Orders 
1 1988  and  11990  were  proper.  The 
Court  of  Appeals  remanded  the  issue  of 
the  adequacy  of  the  EIS/R  with  respect 
to  its  analysis  of  cumulative  impacts  to 
the  United  States  District  Court  for  the 
Northern  District  of  California  for 
further  consideration.  In  July  1998,  the 
District  Court  found  that  the  EIS/R  was 
inadequate  with  respect  to  its  analysis 
of  cumulative  impacts,  and  enjoined 
construction  of  the  project  until  such 
time  as  full  compliance  with  NEPA  and 
CEQA  is  established. 

The  purpose  of  this  supplemental 
EIS/R  is  to  comply  with  the  decision  of 
the  District  Court.  The  supplement  will 
address  the  deficiencies  in  the  final  EIS/ 
R  as  determined  in  the  litigation  and 
make  any  necessary  additional  revisions 
to  the  final  EIS/R. 

A  public  hearing  will  be  held  on  the 
draft  supplemental  EIS/R.  Public  notice 
will  be  given  of  the  time  and  place  of 
the  hearing.  The  draft  supplemental 
EIS/R  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing. 

Comments  or  questions  concerning 
this  proposed  action  and  the 
supplemental  EIS/R  should  be  directed 
to  the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on  August  14.  1998. 
G.P.  Bill  Wong. 

Senior  Transportation  Engineer.  Sacramento. 
California. 

[PR  Doc.  98-22541  Filed  8-20-98;  8:45  am] 

BILLING  CODE  491&-22-M 


DEPARTMENT  OF  THE  TREASURY 

Senior  Executive  Service;  Combined 
Performance  Review  Board  (PRB) 

AGENCY:  Treasury  Department. 

ACTION:  Notice  of  Members  of  Combined 

Performance  Review  Board  (PRB). 

SUMMARY:  Pursuant  to  5  U.S.C. 
4314(c)(4),  this  notice  announces  the 
appointment  of  members  of  the 
Combined  PRB  for  the  Bureau  of 
Engraving  and  Printing,  the  Financial 
Management  Service,  the  U.S.  Mint  and 
the  Bureau  of  the  Public  Debt.  The 
Board  reviews  the  performance 
appraisals  of  career  senior  executives 
below  the  level  of  bureau  head  and 
principal  deputy  in  the  four  bureaus, 
except  for  e.xecutives  below  the 
Assistant  Commissioner  level  in  the 
Financial  Management  Service.  The 
Board  makes  recommendations 
regarding  proposed  performance 
appraisals,  ratings,  bonuses  and  other 
appropriate  personnel  actions. 

Composition  of  Combined  PRB 

The  Board  shall  consist^of  at  least 
three  voting  members.  In  case  of  an 
appraisal  of  a  career  appointee,  more 
than  half  of  the  members  shall  consist 
of  career  appointees.  The  names  and 
titles  of  the  Combined  PRB  members  are 
as  follows: 

Primary  Members 

Gregory  D.  Carper,  Associate  Director 

(Chief  Financial  Officer).  E&P 
Constance  E.  Craig,  Assistant 

Commissioner.  Information 

Resources.  FMS 
Andrew  Cosgarea.  Jr..  Associate  Director 

for  Operations.  Mint 
Thomas  VV.  Harrison.  Assistant 

Commissioner  (Administration),  PD 

Alternate  Members 

Carla  F.  Kidwell,  Associate  Director 

(Chief  Operating  Officer).  E&P 
Larry  D.  Stout,  Assistant  Commissioner. 

Federal  Finance,  FMS 
Jay  M.  VVeinstein.  Associate  Director  for 

Policy  and  Management  &  CFO,  Mint 
Theodore  P.  Langlois.  Deputy  Executive 

Director  (Marketing  and  Sales).  PD 

DATES:  Membership  is  effective  on 
August  21,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Harrison,  Bureau  of  the 
Public  Debt.  Assistant  Commissioner 
(Administration),  Room  302,  200  3rd 
Street,  Parkersburg,  WV  26101.  (304) 
480-6514. 

This  notice  does  not  meet  the 
Department's  criteria  for  significant 
regulations. 
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Dated:  August  13.  1998. 
Thomas  W.  Harrison, 

Assistant  Commissioner  (Administration), 
Bureau  of  the  Public  Debt. 

|FR  Doc.  98-22469  Filed  8-20-98:  8:45  am] 

BILUNQ  CODE  4844-01-M 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Revision  and  Expansion  of  National 
Customs  Automation  Program  Test  of 
Account-Based  Declaration  Prototype 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 

SUMIMARY:  This  document  is  a 
replacement  of  a  notice  published  in  the 
Federal  Register  on  March  27,  1997, 
which  announced  Customs'  plan  to 
conduct  an  account-based  prototype 
(NCAP/P)  under  the  National  Customs 
Automation  Program  (NCAP).  This 
notice  broadens  the  eligibility 
requirements  for  participation  in  the 
NCAP/P,  incorporates  enhancements  to 
reconciliation  (based  on  the  February  6, 
1998  announcement  of  the  ACS 
Reconciliation  Prototype)  and  clarifies 
the  statement  process.  This  notice  also 
outhnes  the  development  and 
evaluation  methodology  to  be  used  in 
the  test  and  invites  public  comment  on 
any  aspect  of  the  planned  test. 

With  this  notice.  Customs  is  also 
inviting  additional  importers  to  apply  to 
participate  in  the  NCAP/P  in  accordance 
with  the  eligibility  requirements 
specified  in  this  notice.  Applicants  that 
have  already  been  accepted  as 
participants  in  the  NCAP/P  based  on  the 
3/27/97  NCAP/P  notice  need  not  re- 
apply. All  participants  in  the  NCAP/P, 
including  previously  accepted 
applicants,  are  required  to  follow  all  the 
operational  procedures  described  in  this 
notice,  e.g.,  procedures  on  the  account- 
based  import  declaration  process, 
reconciliation,  remote  location  filing, 
and  maintenance  of  account 
information,  and  are  bound  by  the  terms 
and  conditions  of  this  notice. 

The  NCAP/P  will  become  operational 
under  a  staged  implementation  program. 
Implementation  of  the  NCAP/P  will  be 
as  follows:  (1)  Cargo  release,  (2)  Cargo 
release  with  examination,  (3)  Entry 
summary  acceptance  and  processing, 
and  periodic  statement  processing,  and 
4)  Reconciliation. 

DATES:  The  cargo  release  stage  of  the 
NCAP/P  commenced  on  April  27,  1998. 
The  NCAP/P  will  be  operational  for  up 
to  three  years,  with  evaluations  of  the 
prototype  occurring  periodically. 


Applications  to  participate  in  the  test 
may  be  submitted  throughout  the 
duration  of  the  prototype.  Priority 
review  vvrill  be  given  to  applications 
received  on  or  before  September  18, 
1998.  PubUc  comments  on  any  aspect  of 
the  planned  test  must  be  received  on  or 
before  September  25,  1998.  All 
comments  received  will  be  part  of  the 
public  record  and  made  available  to 
third  parties  upon  request. 
ADDRESSES:  Applications  and  comments 
should  be  addressed  or  faxed  to  Don 
Luther,  U.  S.  Customs  Service,  1300 
Pennsylvania  Avenue  NW,  Room  5.2A, 
Washington,  DC  20229,  fax  number 
(202) 927-1096. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
inquiries  regarding  eligibility  of  specific 
importers  contact:  Margaret  Fearon  at 
(202)  927-1413.  For  questions  on 
reconciliation  contact:  Don  Luther  at 
(202)  927-0915.  For  questions  on 
statement  processing:  contact  Tim  Raeck 
at  (317)  298-1520,  extension  1445.  For 
questions  on  violation  billing:  contact 
Jim  Gleason  at  (202)  927-2995.  For 
questions  on  other  aspects  of  the 
Account-Based  Declaration  Prototype 
contact:  Daniel  Buchanan  at  (617)  565- 
6236. 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(the  Act),  Public  Law  103-182.  107  Stat. 
2057  (December  8,  1993),  contains 
provisions  pertaining  to  Customs 
Modernization  (the  Mod  Act).  Subtitle  B 
of  title  VI  establishes  the  National 
Customs  Automation  Program  (NCAP) — 
an  automated  and  electronic  system  for 
the  processing  of  commercial 
importations.  Section  631  of  the  Act 
creates  sections  411  through  414  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1411- 
1414),  which  define  and  list  the  existing 
and  planned  components  of  the  NCAP 
(section  411),  establish  program  goals 
(section  412),  provide  for  the 
implementation  and  evaluation  of  the 
program  (section  413),  and  provide  for 
remote  location  filing  (section  414). 
Section  637  of  the  Act  amends  Section 
484  of  the  Tariff  Act  of  1930  to  establish 
a  new  subsection  (b).  entitled 
"Reconciliation"  (19  U.S.C.  1484(b)). 
Section  101.9(b)  of  the  Customs 
Regulations  (19  CFR  101.9(b)).  provides 
for  the  testing  of  NCAP  components. 
See.  T.D.  95-21  (60  FR  14211,  March  16, 
1995).  This  test  is  established  pursuant 
to  that  regulation. 

A  key  element  of  Customs  efforts  to 
re-engineer  its  Trade  Compliance 
process  is  a  shift  in  emphasis  from  the 
traditional  transaction-based  approach 


of  ensuring  compliance  with  import 
laws  and  regulations  to  an  account- 
based  approach,  which  addresses  an 
importer's  overall  compliance  through 
account  management,  process  reviews, 
and  audits.  One  feature  of  this  approach 
is  a  new  account-based  declaration 
process.  Customs  is  also  developing  a 
new  commercial  processing  system,  the 
Automated  Commercial  Environment 
(ACE),  which  is  designed  to  support  the 
new  Trade  Compliance  processes.  The 
account-based  declaration  prototype 
(NCAP/P)  is  being  developed  to  provide 
the  first  operational  demonstration  of 
ACE  capabilities  for  processing  imports, 
integrating  the  new  account-based 
import  declaration  process  with  other 
aspects  of  the  Trade  Compliance  process 
and  with  selected  features  of  NCAP 
elements  of  the  Mod  Act. 

L  Development  Methodology 

The  NCAP/P  will  be  monitored  by  a 
Joint  Prototype  Team  consisting  of  trade 
participants.  Customs  personnel,  and 
other  interested  government  agencies. . 
This  team  will  meet  regularly 
throughout  the  prototype  period  at 
appropriate  locations  to  set 
development  milestones,  monitor 
progress,  resolve  issues  and  evaluate 
program  effectiveness.  The  development 
effort  will  be  coordinated  with  other  on- 
going NCAP  prototype  programs  such  as 
Remote  Location  Filing  and 
Reconciliation,  and  will  be  as  consistent 
as  possible  with  the  overall  direction  of 
ACE  development. 

Potential  participants  should 
recognize  that  this  is  a  prototype  test  of 
new  processes.  Data  definitions  and 
values  and  formats  for  electronic 
transmission  of  manifest,  entr\'  and 
commercial  data  will  differ  from  those 
currently  used  in  the  Automated 
Commercial  System  (ACS).  It  is  also 
important  to  note  that  development 
efforts  undertaken  for  the  NCAP/P  may 
not  meet  the  eventual  requirements  for 
programs  as  they  are  finally 
implemented  in  ACE. 

The  public  is  invited  to  comment  on 
any  aspect  of  the  NCAP/P  as  described 
by  this  notice.  All  comments  received 
will  be  part  of  the  public  record  and 
made  available  to  third  parties  upon 
request. 

II.  Eligibility  Requirements 

In  order  to  be  eligible  for  participation 
in  the  NCAP/P.  an  importer  must: 

A.  Be  participating  or  approved  for 
participation  in  the  Importer 
Compliance  Monitoring  Program  (63  FR 
20442)  or  be  scheduled  for,  participating 
in.  or,  in  the  application,  agree  to 
undergo  and  cooperate  fully  with  a 
Customs  Compliance  Assessment.  At 
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the  time  the  application  is  filed,  if  a 
Customs  Compliance  Assessment  or 
other  type  of  Customs  audit  is  in 
progress,  the  importer  must  be  fully 
cooperating  and  provide  timely  and 
accurate  information  and  the  resources 
necessary  for  Customs  to  conduct  the 
Compliance  Assessment  or  audit.  If  the 
importer  is  subject  to  a  compliance 
improvement  plan,  the  importer  must  be 
abiding  by  the  terms  and  conditions  of 
the  plan: 

B.  For  Southern  border  NCAP/P 
shipments,  use  carriers  who  participate 
in  the  Land  Border  Carrier  Initiative 
Program  (LBCIP).  No  importer  may  enter 
Southern  border  cargo  transported  by 
non-participant  carriers; 

C.  Commit  in  the  application  to  file  or 
maintain  a  continuous  bond  with 
sufficient  liability  coverage  which  will 
be  obligated  upon  release  of  each 
NCAP/P  shipment.  Participants  who 
elect  to  reconcile  entry  summaries  must 
have  on  file  a  rider  along  with  the 
continuous  bond,  which  will  be 
obligated  on  the  underlying  entries  and 
used  to  cover  the  Reconciliation.  (See 
Section  VIII  below); 

D.  Be  capable  of  and/or  commit  to 
arranging  for  timely  and  accurate 
electronic  transmission  to  Customs  of 
all  data  required  in  the  NCAP/P 
declaration  process,  including  data 
required  to  pre-identify  parties  and 
commodities  involved  in  NCAP/P 
transactions,  manifest  and  pre-release 
shipment  data,  additional  data  required 
to  support  physical  examinations  of 
cargo,  entrv-  summary  data,  detailed 
commercial  data  when  requested,  and 
reconciliation  data.  If  an  importer  does 
not  transmit  electronic  data  for  a 
particular  shipment,  Customs  may 
exclude  that  shipment  from  NCAP/P 
processing;  and 

E.  Be  capable  of  and/or  commit  to 
arranging  for  timely  electronic  payment 
of  applicable  duties,  taxes,  fees,  and 
interest. 

.Applications  will  be  accepted  from  all 
volunteers;  however,  prioritv 
consideration  will  be  given  to: 

F.  Companies  within  the  top  379 
importers  ranked  by  entered  value  (the 
top  379  represent  approximately  50 
percent  of  all  imports  by  value); 

G.  Companies  within  the  top  250 
importers  within  any  of  Customs' 
Primary  Focus  Industry-  (PFIJ  categories, 
which  are  as  follows: 

1.  Agriculture 

2.  Automotive 

3.  Communications — 
Telecommunications,  Advanced 
Displays,  Board  Level  Products 

4.  Critical  Components — Bearings, 
Fasteners 


5.  Footwear 

6.  Production  Equipment 

7.  Steel 

8.  Textiles — Textile  Products,  Wearing 
Apparel;  and 

H.  Companies  that  do  not  represent  an 
unacceptable  compliance  risk. 

in.  General  Requirements 

For  the  NCAP/P,  the  following 
restrictions  will  be  placed  upon 
importers: 

A.  Importers  must  enter  merchandise 
identified  in  the  application  as  being 
from  their  typical  commodities  in  their 
established  lines  of  business  and 
coming  from  pre-identified  sellers  and 
shippers; 

B.  Importers  must  enter  only  the 
merchandise  identified  in  the 
application  as  being  within  a  range  of 
pre-identified  commodities  (classified  at 
the  6-digit  Harmonized  Tariff  Schedule 
(HTS)  level): 

C.  Importers  must  only  enter 
merchandise  conveyed  on  trucks 
operated  by  carriers  pre-identified  by 
participants  in  the  application; 

D.  Importers  must  enter  merchandise 
for  release  into  the  commerce  under  a 
consumption  entry  at  the  port  of  arrival, 
and  may  not  enter  NCAP/P  merchandise 
into  a  warehouse  or  Foreign  Trade  Zone, 
or  as  an  in-bond  entry; 

E.  Importers  must  enter  merchandise 
at  the  ports  of  Laredo,  Texas  (Colombia 
Bridge  only),  or  at  Detroit  or  Port  Huron, 
Michigan: 

F.  Importers  may  not  enter 
merchandise  in  the  NCAP/P  if  it  is 
subject  to  antidumping  or 
countervailing  duty,  quota,  trade 
preference  level  or  visa  requirements,  or 
pre-release  reporting  requirements 
imposed  by  other  federal  agencies; 

G.  No  prohibited  or  embargoed 
merchandise  will  be  permitted  in 
prototype  shipments;  and 

H.  Importers  are  responsible  for 
ensuring  that  ineligible  merchandise  is 
not  included  in  NCAP/P  shipments,  and 
that  all  shipments  aboard  a  conveyance 
are  eligible  for  NCAP/P  processing. 
Customs  will  exclude  ineligible 
shipments  from  NCAP/P  processing. 

IV.  Application 

NCAP/P  participants  previously 
selected  need  not  re-apply  under  this 
notice.  Importers  who  wish  to 
participate  in  the  NCAP/P  and  have  not 
yet  been  accepted  must  submit  a  written 
application  that  contains  the  following 
information: 

A.  Importer  name,  address  and  IRS 
employer  identification  number; 

B.  Names  and  addresses  of  all 
shippers  for  the  NCAP/P; 

C.  Names  and  addresses  of  all  sellers/ 
vendors  for  the  NCAP/P.  and,  for  each 


seller/vendor  identified,  a  listing  of  all 
the  6-digit  HTS  numbers  in  which  the 
commodities  to  be  imported  are 
classified; 

D.  The  surety  and  surety  code  and  the 
number  of  the  continuous  surety  bond 
which  will  cover  all  cargo  processed 
under  NCAP/P  procedures.  If  the 
applicant  plans  to  reconcile  their 
NCAP/P  entry  summaries,  a 
commitment  to  file  the  bond  rider  prior 
to  flagging  underlying  entry  summaries 
for  reconciliation,  along  with 
identification  of  the  port  in  which  the 
continuous  bond  and  rider  are  filed 
must  be  included; 

E.  Names,  addresses  and  Standard 
Carrier  Alpha  Codes  of  truck  carriers 
who  will  be  transporting  NCAP/P 
shipments  across  the  international 
borders.  For  Southern  border  carriers, 
the  Carrier  Initiative  Program  number 
must  also  be  provided; 

F.  Names,  addresses  and  filer  codes  of 
any  customs  brokers  who  will  be  filing 
data; 

G.  The  approximate  total  number  of 
entries  per  month  expected  to  be 
processed  at  each  of  the  following 
locations:  Colombia  Bridge,  Laredo; 
Ambassador  Bridge,  Detroit;  Windsor 
Tunnel,  Detroit;  and  Blue  Water  Bridge, 
Port  Huron; 

H.  Detailed  description  of  anticipated 
issues  (from  the  eligible  issues  listed  in 
Section  VIII  of  this  Notice)  and 
commodities  for  which  the  participant 
anticipates  electing  reconciliation;  and 

I.  For  applicants  not  participating  in 
or  approved  for  participation  in  the 
Importer  Compliance  Monitoring 
Program  or  not  already  scheduled  for  or 
participating  in  a  Customs  Compliance 
Assessment,  a  statement  in  which  the 
applicant  commits  to  undergo  and 
cooperate  fully  with  a  Customs 
Compliance  Assessment. 

Customs  will  make  admissibility 
determinations  on  NCAP/P  shipments 
based  on  cargo  examinations  and  the 
information  supplied  with  the 
application,  which  shall  serve  as  a  pre- 
filed  entry  for  NCAP/P  purposes. 

Importers  who  submit  applications  to 
participate  in  the  NCAP/P  will  be 
notified  in  writing  of  their  acceptance  or 
rejection.  If  an  applicant  is  selected  for 
NCAP/P  participation,  Customs  will 
assign  the  importer  an  NCAP/P 
Authorization  Code.  If  an  applicant  is 
denied  participation,  the  notification 
letter  will  include  the  reasons  for  that 
denial.  Eligible  importers  whose  initial 
applications  are  rejected  may  re-apply 
upon  correction  of  the  situation  which 
led  to  the  denial. 

Preference  in  accepting  applicants 
will  be  given  to  those  who  indicate  that 
they  plan  to  maintain  an  average  of  at 
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least  25  entries  per  month  throughout 
the  prototype  period. 

V.  Maintenance  of  Account  Information 

Each  entry  filer  participating  in  the 
NCAP/P  must  provide  Customs  with  a 
range  of  entry  numbers  to  be  reserved 
for  assignment  by  Customs  to  NCAP/P 
shipments.  Entry  filers  may  not  assign 
these  numbers  to  transactions,  either  for 
NCAP/P  or  for  non-prototype  entries. 

Throughout  the  prototype  period, 
participating  importers  must  provide 
Customs  with  advance  notification  of 
any  proposed  changes  in  the 
information  provided  in  the  application. 
This  notification  will  be  considered  an 
amendment  to  the  application. 
Amendments  must  be  submitted  at  least 
seven  days  prior  to  the  arrival  of  any 
cargo  that  reflects  the  proposed  changes. 
Participants  must  not  enter  any  cargo 
referenced  in  an  amendment  before 
Customs  has  approved  the  amendment. 
By  notification  to  the  participating 
importer.  Customs  may  reject  any 
proposed  change,  e.g.,  use  of  a 
particular  carrier,  shipper,  or  seller, 
entry  of  particular  merchandise  under 
this  prototype,  etc.  Customs  will  notify 
participants  of  the  decision  regarding 
proposed  changes  to  the  applications.  If 
a  participant's  proposed  changes  are 
rejected.  Customs  will  specify  the 
reason  for  the  rejection.  The  importer 
may  re-submit  proposed  changes  upon 
correction  of  the  situation  which  led  to 
the  denial. 

VI.  Account-Based  Declaration  Process 

The  account-based  declaration 
process  is  a  fully  electronic  process  that 
will  base  cargo  examination  decisions 
primarily  on  pre-filed  account/entry 
information;  thereby,  minimizing  the 
transaction  data  that  needs  to  be 
transmitted  to  Customs  prior  to  the 
release  of  cargo.  Cargo  examinations 
will  also  be  performed  on  the  basis  of 
selectivity  criteria  and  random 
compliance  measurement  sampling. 
This  process  will  also  permit  reporting 
of  detailed  entry  summary  data  on  a 
monthly  cycle,  provide  for  payment  of 
duties,  taxes,  and  fees  on  a  periodic 
statement  cycle  employing  semi- 
monthly estimated  payments  and  allow 
for  reconciliation  of  summary  data. 

Cargo  will  be  released  and  duties, 
taxes,  and  fees  assessed  on  the  basis  of 
data  transmitted  to  the  NCAP/P  system. 
For  shipments  processed  in  the  NCAP/ 
P,  participants  will  not  be  required  to 
provide  parallel  filing  of  ACS  data  or 
paper  documents. 

While  various  automatic  notifications 
and  back-up  procedures  will  also  be 
supported,  the  basic  declaration  flow 


when  the  NCAP/P  is  fully  implemented 
will  be  as  follows: 

A.  The  application,  including  any 
amendments,  will  serve  as  a  pre-filed 
entry  for  NCAP/P  purposes.  A 
participating  importer  or  authorized 
broker  will  electronically  transmit  data 
to  Customs  to  provide  timely  and 
accurate  identification  of  any  proposed 
changes  to  the  original  application,  e.g., 
changes  in  a  participant's  NCAP/P 
business  partners  or  merchandise 
imported  under  the  prototype.  These 
changes  must  be  provided  at  least  seven 
days  prior  to  the  arrival  of  the 
referenced  cargo. 

B.  Prior  to  arrival  of  cargo  at  the 
border,  the  carrier  issuing  the  manifest 
or  an  authorized  agent  will 
electronically  transmit  to  Customs  basic 
manifest  data:  coded  identification  of 
the  carrier;  trip  details;  identification  of 
drivers,  the  conveyance  and  oth6r 
equipment;  and  an  identifying  number 
and  the  laden  quantity  for  each 
shipment  on  the  conveyance. 

C.  Also  prior  to  arrival  of  the  cargo  at 
the  border,  data  pertaining  to  each 
individual  shipment  must  be 
electronically  transmitted  to  Customs. 
This  shipment  data  will  include 
information  generally  found  on  freight 
bills,  plus  the  NCAP/P  Authorization 
Code  assigned  to  the  participating 
importer  by  Customs,  and  identification 
of  the  entry  filer  and  the  seller  and 
buyer  of  the  merchandise.  This 
shipment  data  may  be  transmitted  by 
the  carrier  issuing  the  manifest,  an 
authorized  agent  acting  on  behalf  of  the 
carrier  issuing  the  manifest,  or  the  entry 
filer  (i.e.,  either  the  importer  of  record 
or  the  importer  of  record's  customs 
broker.) 

D.  Customs  will  assign  an  entry 
number  to  each  shipment  from  the  range 
of  entry  numbers  provided  in  advance 
by  each  participating  entry  filer  for  that 
purpose.  When  a  truck  arrives  at  the 
border,  shipments  for  which  no  physical 
examination  of  cargo  is  required  will  be 
released  without  additional  data  or 
documentation.  For  any  shipment 
aboard  that  truck  selected  by  Customs 
for  physical  examination  of  cargo, 
Customs  will  issue  to  the  entry  filer 
designated  in  the  shipment  data  an 
electronic  request  for  additional 
information.  This  request  may  be 
satisfied  by  transmission  of  either 
partial  or  complete  entry  summary  and 
commercial  data,  as  requested  by 
Customs,  plus  packing  data.  The 
commercial  data  required  for  cargo 
examination,  whether  partial  or 
complete,  will  be  at  the  detailed  line 
item  level.  Cargo  will  not  be  examined 
until  this  data  is  received  by  Customs. 


E.  The  date  of  entry  will  be  the  date 
on  which  merchandise  is  released  bv 
Customs.  The  release  will  obligate  the 
continuous  bond  identified  in  the 
prototype  application  of  the  importer 
whose  NCAP/P  Authorization  Code  is 
present  in  the  shipment  data. 

F.  If  the  participant  uses  a  blanket  flag 
to  notify  Customs  of  entr\-  summaries 
subject  to  reconciliation,  the  flag  must 
be  received  by  Customs  no  later  than 
seven  working  days  prior  to 
transmission  of  the  first  entn,'  summan,' 
being  flagged  under  the  blanket. 

G.  For  each  shipment  released  during 
a  calendar  month,  the  entr\-  filer  must 
electronically  transmit  complete  entr\' 
summary  data  to  Customs  on  or  before 
the  filing  deadline  for  that  month.  The 
filing  deadline  for  each  month  will  be 
the  10th  calendar  day  of  the  following 
month,  or,  if  the  10th  falls  on  a  weekend 
or  holiday,  the  next  business  day.  Entn.* 
summary  data  transmitted  prior  to  this 
deadline  will  be  considered  provisional 
and  may  be  replaced  by  the  entry  filer 
anytime  before  the  deadline.  All 
summaries  filed  on  or  before  the 
deadline  will  be  considered  as  filed  on 
the  deadline  date.  If  the  participant  uses 
individual  entry  fiags  to  notify-  Customs 
of  entry  summaries  subject  to 
reconciliation,  such  flags  must  be 
included  in  the  transmission  of  the  final 
entry  summary  data. 

H.  For  any  entry  summar>-  selected  by 
Customs  for  data  review.  Customs  will 
issue  to  the  entry  filer  an  electronic 
request  for  complete  commercial  data, 
unless  such  data  was  previouslv 
transmitted  to  support  a  cargo 
examination.  This  request  must  be 
satisfied  by  electronic  transmission  of  a 
complete  set  of  commercial  data,  as 
requested  by  Customs,  plus  packing 
data  if  specifically  requested. 

I.  By  virtue  of  19  CFR  101.9.  Customs 
may  impose  requirements  different  than 
those  specified  in  the  Customs 
Regulations;  but  only  to  the  extent  that 
such  different  requirements  do  not 
affect  the  collection  of  revenue. 
Consequently,  in  order  to  permit  a 
different  procedure  to  test  the  periodic 
deposit  of  estimated  duties  without 
adversely  affecting  the  collection  of 
revenue,  participants  must  abide  by  the 
following  procedures.  Each 
participating  importer  will  make  semi- 
monthly preliminary'  estimated 
payments  through  an  electronic 
medium.  Preliminary  estimated 
payments  will  be  initiated  electronically 
using  Automated  Clearinghouse  (ACH) 
credit  on  the  15th  and  the  last  day  of  the 
month.  If  the  15th  or  the  last  day  of  the 
month  falls  on  a  weekend  or  holiday, 
the  payment  must  be  initiated  the  nex1 
business  day.  Under  the  prototype. 
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special  electronic  payment  procedures 
will  be  utilized.  The  preliminary 
estimated  payments  will  be  based  upon 
the  following  percentages:  (a)  the 
payment  initiated  on  the  15th  will  be 
75%  of  the  estimated  revenue  due  to 
Customs  as  a  result  of  entry  activity  for 
the  l-15th  of  the  month,  (b)  the 
payment  initiated  on  the  last  day  of  the 
month  will  be  57%  of  the  estimated 
revenue  due  to  Customs  as  a  result  of 
entry  activity  from  the  16th  to  the  last 
day  of  the  month.  These  percentages 
will  be  reviewed  and  may  have  to  be 
adjusted  to  maintain  revenue  neutrality. 
Payment  for  the  remaining  balance  will 
be  initiated  electronically  on  the  15th  of 
the  following  month,  and  it  is  this  date 
which  will  serve  as  the  date  of  actual 
deposit  of  estimated  duties  and  fees  for 
purposes  of  assessing  interest  under  19 
U.S.C.  1505.  Customs  will  create  two 
types  of  statements  each  month,  one 
before  and  one  after  the  monthlv  filing 
deadline.  Each  statement  will  list  each 
importer's  revenue  NCAP/P  activity  at 
all  locations  for  the  reporting  month, 
and  will  list  entry  summary  revenue 
data  that  has  been  filed  and  amounts 
due. 

J.  Within  the  period  of  time 
prescribed  for  each  issue,  the  entry  filer 
must  transmit  an  electronic 
Reconciliation  to  resolve  each  issue 
identified  for  reconciliation  in  the 
Notice  of  Intent.  (See  Section  VIII 
below.) 

VII.  Remote  Location  Filing 

Remote  location  filing  allows 
participants  to  electronically  file  data 
for  the  entry  of  merchandise  with 
Customs  from  any  location  in  the 
United  States  regardless  of  the  port 
designated  in  the  entry  for  e.xamination 
or  the  port  of  entry. 

An  NCAP/P  participant  will  be 
voluntarily  utilizing  remote  location 
filing  if  the  electronic  transmission  of  an 
entry,  entry  summary,  commercial  data 
(when  required  by  Customs)  and 
payment  of  duties,  taxes,  and  fees  is 
received  from  a  participant  not  located 
in  the  port  of  arrival,  which  for 
purposes  of  this  prototype  will  also  be 
the  port  of  entry  and  examination. 

The  designation  of  alternative 
locations  for  cargo  examination  will  not 
be  supported  in  the  NCAP/P.  All  cargo 
examinations  will  be  conducted  at  the 
port  where  the  cargo  first  arrives  in  the 
United  States. 

VIII.  Reconciliation 

A.  The  Concept  of  Reconciliation 

When  certain  information  (other  than 
that  related  to  the  admissibility  of 
merchandise)  is  not  determinable  at  the 


time  of  entry  summary,  an  importer  may 
later  provide  Customs  with  that 
information  on  a  Reconciliatinn.  A 
Reconciliation  is  treated  as  an  entry  for 
purposes  of  liquidation,  reliquidation. 
and  protest.  Upon  liquidation  of  any 
underlying  entry  summary,  any  decision 
by  Customs  entering  into  that 
liquidation,  e.g..  classification,  may  be 
protested  pursuant  to  19  U.S.C.  1514. 
When  the  outstanding  issue,  e.g.,  value 
as  determined  by  the  actual  costs,  is 
later  furnished  in  the  Reconciliation,  the 
Reconciliation  will  be  liquidated.  The 
liquidation  of  the  Reconciliation  will  be 
posted  to  the  Bulletin  Notice  of 
Liquidation,  and  may  be  protested 
pursuant  to  19  U.S.C.  1514,  but  the 
protest  may  only  pertain  to  the  issue(s) 
flagged  for  reconciliation  (i.e.,  the 
protest  may  not  re-visit  issues 
previously  liquidated  on  the  underlying 
entry  summary). 

Importers  must  be  aware  of  the 
distinction  between  prior  disclosure  and 
reconciliation.  A  prior  disclosure  exists 
when  a  person  concerned  discloses  the 
circumstances  of  a  violation  pursuant  to 
the  Customs  Regulations.  The  person 
disclosing  this  information  must  do  so 
before,  or  without  knowledge  of.  the 
commencement  of  a  formal 
investigation  of  that  violation. 
Reconciliation  is  the  process  by  which 
an  importer  notifies  Customs  of 
undeterminable  information,  and  by 
which  the  outstanding  information  is 
provided  to  Customs  at  a  later  date. 
Under  reconciliation,  the  importer  is  not 
disclosing  a  violation,  but  rather 
identifying  information  which  is 
undeterminable  and  will  be  provided  at 
a  later  time. 

B.  Definitions 

1.  Reconciliation:  The  process  which 
allows  an  importer  to  identify 
undeterminable  information  (other  than 
that  affecting  admissibility)  to  Customs, 
and  provide  the  outstanding 
information  at  a  later  date.  The  term 
"reconciliation"  also  describes  the  entry 
used  to  submit  the  outstanding 
information. 

2.  Underlying  entry  summary:  A 
consumption  entry  summary  flagged  for 
reconciliation. 

3.  Flagging  an  entry  summary  for 
reconciliation:  Providing  Customs  with 
a  notice  of  intention  to  file  a 
Reconciliation  ("Notice  of  Intent").  The 
Notice  of  Intent  will  identify  to  Customs 
that  an  entry  summary  is  subject  to 
reconciliation  for  a  defined  issue(s). 
There  are  two  ways  an  importer  can  flag 
an  entry  summary  for  reconciliation: 

a.  Individual  entry  flagging:  At  time  of 
summary  filing,  the  importer 
electronically  inputs  an  indicator  on 


any  entry  summary  which  is  subject  to 
reconciliation.  This  indicator  identifies 
the  issue(s)  subject  to  reconciliation, 
b.  Blanket  flag:  Prior  to  filing  entry 
summaries  subject  to  reconciliation,  the 
importer  notifies  Customs  of  the 
importer  of  record  number,  the  time 
period  in  which  entry  summaries  are 
subject  to  reconciliation,  and  the 
issue(s)  subject  to  reconciliation. 
Customs  will  input  an  electronic 
indicator  on  ALL  entry  summaries 
within  the  defined  scope,  which  will 
identify  them  as  being  subject  to 
reconciliation  for  the  issue(s)  indicated. 
Please  note:  Customs  will  determine  at 
a  later  date  if  the  blanket  flag  can 
include  more  specific  parameters,  e.g.. 
HTS  number,  country  of  origin,  etc. 

4.  Entry-By-Entry  Reconciliation:  A 
Reconciliation  in  which  the  revenue 
adjustment  is  specifically  provided  for 
each  affected  entry  summary. 

5.  Aggregate  Reconciliation:  A 
Reconciliation  filed  with  summarized 
data  showing  reconciled  adjustments  at 
an  aggregate  level.  A  list  of  the  affected 
entry  summaries  is  required,  but  the 
revenue  change  need  not  be  broken  out 
according  to  individual  underlying 
entries.  Aggregate  Reconciliations  may 
be  used  only  where  all  adjustments 
covered  by  the  Reconciliation  result  in 
absolute  increases  in  duties,  taxes,  and 
fees.  Drawback  is  not  available  and  may 
not  be  requested  on  the  increased/ 
reconciled  adjustment. 

6.  Absolute  increase:  Each  underlying 
entry  summary  covered  by  the 
Reconciliation  results  in  an  increase  or 
no  change  in  duties,  taxes,  and  fees. 
Only  absolute  increases  are  eligible  for 
Aggregate  Reconciliations. 

Examples:  Where  entry  summaries  A 
and  B  are  both  covered  by  a 
Reconciliation,  the  Reconciliation 
would  have  an  Absolute  Increase  if  the 
changes  to  both  entry  summaries  would 
be  increases  or  no  changes.  If  A 
increased  and  B  decreased,  even  if  A's 
increase  is  greater  than  B's  decrease, 
this  is  NOT  an  Absolute  Increase.  See 
Netting,  below. 

Note:  This  principle  applies  at  the  entry 
level  rather  than  at  the  line  level.  That  is, 
regardless  of  decreases  on  individual  lines  on 
entry  A,  as  long  as  the  total  change  for  entry 
A  resulted  in  an  increase  in  duties,  taxes,  and 
fees,  it  could  be  considered  part  of  an 
Absolute  Increase. 

7.  Netting:  Situations  in  which 
increases  AND  decreases  resulted  at  the 
end  of  the  reconciliation  period.  In  anv 
netting  situation,  the  importer  has  the 
following  options: 

a.  File  an  Entry-By-Entry 
Reconciliation  to  account  for  both  the 
increases  and  decreases,  or 
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b.  File  two  Reconciliations:  An 
Aggregate  Reconciliation  for  all  the 
increases  and  an  Entry-By-Entry 
Reconciliation  for  all  the  decreases. 

C.  Description  of  the  NCAP/P 
Reconciliation  Component 

-1.  Exclusive  Means 

Operating  concurrent  with  the 
reconciliation  component  of  the  NCAP/ 
Pisa  reconciliation  prototype  in  ACS 
(see  63  FR  6257,  dated  February  6, 
1998).  Any  party  who  elects  to  reconcile 
entries  pursuant  to  19  U.S.C.  1484(b) 
may  only  do  so  through  the 
reconciliation  component  of  the  NCAP/ 
P  or  the  ACS  Reconciliation  Prototype. 
These  prototypes  will  serve  as  the 
exclusive  means  to  reconcile  entries  for 
(1)  value,  (2)  classification  on  a  limited 
basis,  (3)  merchandise  entered  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  heading  9802, 
and/or  (4)  merchandise  entered  under 
the  North  American  Free  Trade 
Agreement  (NAFTA).  Outside  of 
reconciliation,  the  only  alternative  post- 
entry,  pre-liquidation  adjustment  will 
be  to  fde  a  Supplemental  Information 
Letter  for  each  affected  entry  summary, 
with  appropriate  corrective  data  and 
duty  tenders.  (For  information  on  the 
Supplemental  Information  Letter,  see 
Automated  Broker  Interface  (ABI) 
administrative  message  #97-0727, 
posted  on  8/4/97,  entitled  "314  Day  Liq 
Cycle — Trade  Notice".)  As  always, 
importers  retain  the  right  to  request 
extension  of  liquidation  of  entry 
summaries,  as  described  in  19  CFR 
159.12(a)(ii). 

2.  Notice  of  Intent 

A  notice  of  intention  to  fde  a 
Reconciliation  ("Notice  of  Intent") 
identifies  ari  undeterminable  issue, 
transfers  liability  for  that  issue  to  a 
Reconciliation  and  permits  the 
liquidation  of  the  underlying  entry 
summary  as  to  all  issues  other  than 
those  which  are  transferred  to  the 
Reconciliation.  By  providing  a  Notice  of 
Intent,  an  importer  is  requesting  that  a 
certain  issue  or  group  of  issues  be 
separated  from  the  entry  summary.  The 
importer  voluntarily  requests  and 
accepts  that  the  issue(s)  identified  in  the 
Notice  of  Intent  remain  open  and 
outstanding.  The  importer  remains 
responsible  for  filing  a  Reconciliation, 
and  liable  for  any  duties,  taxes,  and  fees 
resulting  from  the  filing  and/or 
liquidation  of  the  Reconciliation.  The 
Notice  of  Intent  creates  an  obligation  on 
the  importer  to  file  the  Reconciliation. 
Importers  participating  in  this  prototype 
•will  recognize  that  the  liquidation  of  the 
underlying  entry  summaries  pertains 


only  to  those  issues  not  identified  by  the 
importer  on  the  Notice  of  Intent. 

Only  consumption  entries  may  be 
filed  in  the  NCAP/P  system,  and 
therefore,  only  consumption  entries  via 
the  NCAP/P  may  be  flagged  for 
reconciliation  under  this  prototype.  The 
underlying  entry  summaries  flagged  for 
a  Reconciliation  may  be  filed  at  any  port 
within  the  NCAP/P.  including  any 
combination  of  ports. 

a.  Option:  Inaividual  Entry  Flag. 
During  this  prototype,  the  importer  may 
"flag"  the  underlying  entry  summaries 
at  time  of  summary  filing  via  an 
electronic  indicator,  which  will  serve  as 
the  Notice  of  Intent. 

h.  Option:  Blanket  Flag.  Importers 
may  provide  their  Notice  of  Intent  by 
filing  a  "blanket  flag"  in  lieu  of 
individual  entr\'  flags.  The  blanket  flag 
will  identify  the  Importer  of  Record 
number,  range  of  dates  in  which  the 
underlying  entry  summaries  will  be 
subject  to  reconciliation,  and  the 
issue(s)  subject  to  reconciliation. 
(Customs  will  determine  at  a  later  date 
if  additional  parameters,  such  as  HTS 
number,  may  be  specified  in  the  blanket 
flag.)  This  notification  must  be  received 
by  Customs  no  later  than  seven  working 
days  prior  to  transmission  of  the  first 
entry  summary  being  flagged  under  the 
blanket.  Upon  receipt  of  the  blanket 
flag.  Customs  will  automatically  apply 
the  above-mentioned  electronic 
indicator  to  the  entry  summaries  within 
the  identified  scope. 

c.  Option:  Retroactive  Flag.  Customs 
is  exploring  the  implementation  of  an 
option  to  retroactively  flag  entry 
summaries  for  reconciliation.  A 
retroactive  flag,  if  implemented,  would 
enable  the  importer  to  request  a  Notice 
of  Intent  after  filing  and  prior  to 
liquidation  of  the  entry  summary. 
Retroactive  flags  would  be  requested  on 
an  individual  entry  basis,  and  would 
require  approval  by  Customs.  Customs 
will  notify  participants  if  this  option  is 
implemented, 

3.  Issues  To  Be  Reconciled 

The  NCAP/P  reconciliation 
component  will  allow  the  following 
issues  to  be  flagged  for  reconciliation: 
value,  HTSUS  heading  9802,  NAFTA, 
and  classification  on  a  limited  basis. 

a.  Value — The  reconciliation 
component  of  the  NCAP/P  is  open  to 
reconciliation  of  all  value  issues. 

b.  HTSUS  heading  9802— The  issue  of 
9802  includes  the  value  aspect  involved 
with  this  HTSUS  provision,  e.g., 
reconciling  the  estimated  to  actual  costs. 

c.  NAFTA — Reconciliation  may  be 
used  as  a  vehicle  to  file  post- 
importation  refund  claims  under  19 
U.S.C.  1520(d).  NAFTA  Reconciliations 


are  subject  to  the  obligations  of  19  CFR 
Part  181,  subpart  D.  The  importer  must 
possess  a  valid  Certificate  of  Origin  at 
the  time  of  making  a  NAFTA  claim. 
Presentation  of  the  NAFTA  Certificate  of 
Origin  to  Customs  is  waived  for  the 
purposes  of  this  prototype,  but  the  filer 
must  retain  this  document,  which  shall 
be  provided  to  Customs  upon  request. 
The  Certificate  of  Origin  is  part  of  the 
(a)(1)(A)  list  (19  U.S.C.  1508(a)(1)(A)), 
and  covered  by  the  recordkeeping 
provisions  of  the  Customs  laws  and 
regulations.  Filers  are  reminded  that 
interest  shall  accrue  from  the  date  on 
which  the  claim  for  NAFT.'\  eligibility 
is  made  (the  date  of  the  N'AFT.^ 
Reconciliation)  to  the  date  of  liquidation 
or  reliquidation  of  the  Reconciliation. 
The  obligation  to  file  a  Reconciliation 
opened  by  the  Notice  of  Intent  applies 
to  all  Reconciliations,  including 
N.^FTA,  even  if  the  participant  finally 
concludes  it  cannot  file  a  valid  520(d) 
claim,  in  which  instance  the  NAFTA 
Reconciliation  would  be  filed  with  no 
change. 

d.  Classification — Classification  issues 
will  be  eligible  for  reconciliation  as  long 
as  the  reconciled  HTS  classification  falls 
within  the  pre-identified  6-digit  HTS 
provisions  provided  on  the  participants 
application.  Generally,  the  exercise  of 
reasonable  care  should  ensure  that 
Reconciliations  do  not  result  in  a  tariff 
shift  outside  the  pre-identified  HTS 
provisions.  However,  at  the  time  such  a 
tariff  shift  has  been  identified,  the 
participant  must  immediately  refrain 
from  entering  the  merchandise 
classified  outside  the  pre-identified  HTS 
provisions  in  any  future  NCAP/P 
shipments.  A  participant  may  include 
this  merchandise  in  future  NCAP/P 
shipments  only  after  submitting  an 
application  amendment  with  the 
proposed  changes  to  HTS  provisions 
and  obtaining  Customs  approval  of  this 
amendment.  The  failure  to  identify 
merchandise  not  included  in  the 
original  application  or  filed  in  amended 
applications  in  a  timely  manner  may 
result  in  penalties,  administrative 
sanctions  and/or  suspension  from  the 
prototype. 

4.  Filing  of  the  Reconciliation 

The  continuous  bond  on  the 
underlying  entry  summaries  flagged  for 
reconciliation  will  be  used  to  cover  the 
Reconciliation.  Customs  will  accept  no 
drawback  claims  on  the  underlying 
entry  summaries  until  the 
Reconciliation  is  filed  with  duties, 
taxes,  and  fees  deposited. 

The  following  choices  are  for  the  type 
of  Reconciliation  filed.  They  are  not 
conditioned  on  the  method  of  flagging 
used.  In  other  words,  an  importer  can 
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flag  entry  summaries  either  individually 
or  via  a  blanket  application,  and 
reconcile  those  entry  summaries  via  an 
Entry-By-Entr\'  or  Aggregate 
Reconciliation, 
a.  Entry-by-Entry  Reconciliation. 

(1)  This  option  can  be  used  for  all 
reconciliation  adjustments,  including 
refunds  of  duties,  taxes,  and  fees. 

(2)  The  revenue  adjustment  will  be 
broken  down  to  entry-by-entry  detail  for 
all  underlying  entry  summaries. 

(3)  After  the  Reconciliation  has  been 
filed,  drawback  may  be  claimed  against 
the  underlying  entry  summaries  and,  if 
appropriate,  the  reconciled  increase. 

0.  Aggregate  Reconciliation. 

(1)  This  option  applies  only  to  those 
situations  which  involve  an  absolute 
increase,  i.e.,  each  entry  covered  by  the 
Reconciliation  results  in  an  increase  or 
no  change  in  duties,  taxes,  and  fees.  If 
netting  is  involved  to  reach  a  net 
increase,  this  option  does  not  apply. 
(See  Definitions  section  above  for  more 
details.)  For  example,  entry  123  covers 
product  A.  Entry  234  covers  product  B. 
An  assist  was  provided  for  product  A, 
which  resulted  in  an  increase  in  duty. 
The  value  of  product  B  was  affected  by 
currency  fluctuations,  which  resulted  in 
a  decrease  in  duty.  An  Aggregate 
Reconciliation  cannot  be  filed  to  cover 
both  entry  123  and  entry  234. 
Remember,  this  restriction  against 
netting  applies  only  to  netting  between 
different  entries.  If  entry  456  covers 
both  products  A  and  B,  as  long  as  entry 
456  as  a  whole  had  an  increase  in 
duties,  taxes,  and  fees,  it  may  be 
included  in  an  Aggregate 
Reconciliation. 

(2)  After  the  Reconciliation  has  been 
filed,  drawback  may  be  claimed  against 
the  underlying  entry  summaries,  but 
may  NOT  be  claimed  against  the 
reconciled  increase.  Furthermore, 
participants  should  be  aware  that 
duties,  taxes,  and  fees  paid  on  an 
Aggregate  Reconciliation  may  only  be 
refunded  through  adjustments  to  that 
Reconciliation  on  which  the  duties, 
taxes,  and  fees  were  paid,  i.e.,  not 
through  drawback  or  any  other  claims 
on  the  underlying  entry  summaries  or  a 
related  Reconciliation  (when  two 
Reconciliations  are  filed  on  one  entry 
summary.) 

Example:  The  duty  paid  on  the 
underlying  entry  summary  is  $1,000, 
and  the  amount  of  the  Aggregate 
Reconciliation  adjustment  is  $10,000. 
The  $1,000  paid  at  entry  summary  is 
eligible  for  a  drawback  refund.  The 
$10,000  reconciliation  adjustment  is  not 
eligible  for  a  drawback  refujid.  By 
opting  to  file  an  Aggregate 
Reconciliation,  all  participants 
understand  that  they  waive  their  ability 


to  claim  drawback  or  transfer  drawback 
rights  for  the  amount  of  the  reconciled 
increase. 

(3)  The  Reconciliation  will  include  a 
list  of  all  underlying  entry  summaries, 
but  will  not  require  the  revenue 
adjustment  to  be  broken  down  by  entry. 

5.  Filing  of  the  Reconciliation — 
Grouping,  Timeliness,  and  Location 

Reconciliation  is  to  be  used  to  group 
entries  together  for  a  common, 
outstanding  issue.  Entry  summaries 
flagged  for  reconciliation  which  have 
the  same  outstanding  information 
should  all  be  grouped  on  one 
Reconciliation,  e.g.,  entry  summaries 
flagged  for  reconciliation  awaiting 
finalization  of  assist  information  should 
be  grouped  on  one  Reconciliation  where 
the  assist  information  is  provided. 

A  Reconciliation  of  value,  HTSUS 
heading  9802  and/or  classification  shall 
be  filed  within  15  months  of  the  date  of 
the  oldest  entry  summary  flagged  for 
and  grouped  on  that  Reconciliation.  A 
Reconciliation  may  cover  any 
combination  of  value,  HTSUS  heading 
9802  and  classification  issues.  Should 
the  issues  of  value,  HTSUS  heading 
9802  and/or  classification  on  one  entry 
summary'  be  flagged  for  reconciliation, 
the  participant  shall  address  all  those 
issues  on  the  same  Reconciliation. 

A  NAFTA  Reconciliation  must  be 
filed  within  12  months  of  the  date  of 
importation  of  the  oldest  entry  summary 
flagged  for  and  grouped  on  that 
Reconciliation.  NAFTA  Reconciliations 
may  not  be  combined  with  other  issues, 
because  of  NAFTA's  unique  nature  and 
different  due  dates,  and  so  that  Customs 
may  expedite  the  processing  of  such 
refunds. 

One  underlying  entry  summary  may 
have  up  to  two  Reconciliations,  one  for 
any  combination  of  classification, 
HTSUS  heading  9802  and/or  value,  and 
one  for  NAFTA.  A  Reconciliation  which 
is  not  filed  by  the  appropriate  deadline 
will  be  handled  as  a  liquidated  damages 
claim  for  failure  to  file. 

6.  Effect  of  Reconciliation  on  Drawback 

Inherent  in  the  concept  of 
reconciliation  is  the  fact  that,  because 
certain  issues  are  kept  open  pending 
filing  of  the  Reconciliation,  the 
information  regarding  these  issues  and 
the  resulting  habihty  for  the  duties, 
taxes,  and  fees  previously  asserted  by 
the  importer  may  change  when  the 
Reconciliation  is  filed.  Customs  will 
therefore  not  accept  drawback  claims  or 
certificates  on  underlying  entry 
summaries  flagged  for  reconciliation 
until  the  Reconciliation  is  filed  with  all 
duties,  taxes,  and  fees  deposited.  In  the 
case  of  a  drawback  claim  and  a 


reconciliation  refund  against  the  same 
underlying  entry  summaries,  the 
importer  is  responsible  for  ensuring  that 
a  claim  for  a  refund  in  excess  of  the 
duties  paid  is  not  filed  with  Customs 
and  for  substantiating  how  the 
drawback  and  reconciliation  refund 
requests  applv  to  different  merchandise. 
Since  drawback  is  paid  on  a  per-entry 
basis,  reconciled  adjustments  filed  with 
aggregate  data  are  not  eligible  for 
drawback.  As  the  adjustment  made 
pursuant  to  an  Aggregate  Reconciliation 
is  not  connected  to  specific  entry 
summaries,  it  would  be  impossible  for 
Customs  to  ensure  that  those  duties 
were  indeed  entitled  to  drawback,  and/ 
or  that  the  duty  for  which  the  drawback 
was  claimed  had  not  been  previously 
refunded  on  the  underlying  entry 
summary(ies). 

7.  Filing  of  Reconciliation — Bond  Issues 

Entry  summaries  flagged  for 
reconciliation  will  require  a  continuous 
bond,  which  must  be  accompanied  by  a 
rider.  The  rider  shall  read  as  follows: 

By  this  rider  to  the  Customs  Form  301 

No. ,  executed  on ,  by 

as  principal(s),  importer  no(s). 

and ,  as  surety,  code 


no. 


which  is  effective  on 
,  the  principal(s)  and  surety 


agree  that  this  bond  covers  all 
Reconciliations  pursuant  to  19  U.S.C. 
1484(b)  that  are  elected  on  any  entries 
secured  by  this  bond,  and  that  all 
conditions  set  out  in  Section  113.62, 
Customs  Regulations,  are  applicable 
thereto.  The  principal(s)  and  surety  also 
agree  that,  when  an  Aggregate 
Reconciliation  under  this  rider  lists 
entries  occurring  in  more  than  one  bond 
period,  any  liabilities  to  Customs 
reflected  in  that  Aggregate 
Reconciliation  shall  be  attributable  (up 
to  the  full  available  bond  amount)  to 
any  or  all  of  those  bond  periods. 

The  continuous  bond  obligated  on  the 
underlying  entries,  along  with  the  rider, 
will  be  used  to  cover  the  Reconciliation. 
Adequate  bond  coverage  must  exist  for 
the  Reconciliation. 

All  underlying  entry  summaries 
subject  to  one  Reconciliation  must  be 
covered  by  one  surety  and  one 
continuous  bond.  Each  Reconciliation 
must  be  covered  by  one  surety. 
Termination  of  the  continuous  bond, 
either  by  the  bond  principal  or  surety, 
will  require  that  a  Reconciliation  be 
filed  for  the  entries  covered  by  the 
terminated  bond,  and  a  separate 
Reconciliation  be  filed  for  the  entries 
covered  by  the  new  bond  (within  the 
designated  time  fi-ames). 

Termination  of  the  Reconciliation 
Bond  Rider  by  either  the  principal  or 
the  surety  may  be  affected  in  accordance 
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with  procedures  set  forth  in  part  113.27. 
Customs  Regulations.  Termination  of 
the  Reconciliation  Bond  Rider  will  not 
serve  to  terminate  the  underlying  bond. 
Moreover,  it  should  be  noted  that 
Customs  will  not  terminate  bonds  or 
riders  filed  pursuant  to  this  prototype. 

8.  Reconciliation  Component  of  the 
NCAP/P— Chain  of  Events 

a.  Entry  summaries  flagged  for 
reconciliation — 

(1)  An  electronic  indicator,  or  "flag", 
signifying  that  underlying  entry 
summaries  are  to  be  reconciled,  will  be 
applied  at  the  header  level.  The  flag 
designates  that  the  indicated  issue(s)  for 
the  entire  entry  summary  (not  just  a 
specific  line)  is  subject  to  reconciliation. 

(2)  As  mentioned  above,  there  is  also 
a  "blanket  application"  option,  in 
which  ACE  will  automatically  set  the 
flag  for  all  of  an  importer's  entry 
summaries  for  a  given  period  for  a  given 
issue{s). 

(3)  For  purposes  of  this  prototype,  the 
"flag"  (set  either  by  the  filer  or  by 
Customs  in  accordance  with  a  blanket 
application)  serves  as  the  importer's 
Notice  of  Intent  to  file  a  Reconciliation. 
The  flag  may  be  transmitted  at  the  time 
of  summary  filing,  or  after  summary 
filing  in  the  case  of  a  retroactive  flag. 

(4)  The  importer  must  use  reasonable 
care  in  filing  the  entry  summary, 
including  but  not  limited  to  declaring 
the  proper  value,  classification,  and  rate 
of  duty  on  the  underlying  entry 
summary,  regardless  of  whether  a 
particular  issue  has  been  flagged  for 
reconciliation.  For  example,  if  the  entry 
summary  is  subject  to  value 
reconciliation,  the  importer  must  still 
use  reasonable  care  in  providing  a  good 
faith  value  estimate,  and  deposit  the 
appropriate  duties,  taxes,  and  fees  at 
time  of  entry  summary. 

(5)  Entry  summaries  may  be  flagged 
for  reconciliation  until  the  close  of  the 
test  period. 

b.  Liquidation  of  underlying  entry 
summaries — Liquidation  of  the 
underlying  entry  summary  will  occur  as 
with  any  entry  summary  and  will  be 
posted  to  the  Bulletin  Notice  of 
Liquidation.  Importers  who  participate 
in  this  prototype  will  recognize  that  the 
liquidation  of  the  underlying  entry 
summary  pertains  only  to  those  issues 
not  identified  by  the  importer  as  subject 
to  reconciliation.  Upon  liquidation  of 
the  underlying  entry  summaries,  any 
Customs  decisions  entering  into  that 
liquidation  can  be  protested  pursuant  to 
19  U.S.C.  1514.  It  should  be  noted  that 
liquidation  of  the  underlying  entry 
summaries  may.  but  does  not 
necessarily,  precede  the  filing  of  the 
Reconciliation. 


c.  Importer  Electronically  Transmits 
the  Reconciliation — 

(1)  When  the  importer  has  finalized 
the  outstanding  information,  and  has 
the  answer  to  the  issue  in  question,  the 
filer,  using  reasonable  care,  will 
electronically  transmit  the 
Reconciliation  to  Customs. 

(2)  Transmission  of  a  Reconciliation 
for  value.  HTSUS  heading  9802.  and/or 
classification  must  occur  within  15 
months  of  the  date  of  the  oldest  entr%' 
summary  flagged  for  and  grouped  on 
that  Reconciliation.  Transmission  of  a 
NAFTA  Reconciliation  must  occur 
within  12  months  of  the  date  of 
importation  of  the  oldest  entr\'  summary 
flagged  for  and  grouped  on  that 
Reconciliation. 

(3)  Each  Reconciliation  will  be 
limited  to  one  importer  of  record  and 
one  surety,  i.e.,  the  underlying  entry 
summaries  and  the  Reconciliation  must 
have  the  same  importer  of  record  and 
the  same  surety. 

(4)  This  prototype  will  allow  up  to 
9.999  underlying  entry  summaries  per 
Reconciliation. 

(5)  The  importer  must  clearly 
document  how  the  information  in  the 
Reconciliation  was  derived.  The 
importer  must  maintain  all  supporting 
documentation  required  to  substantiate 
the  declaration  made  via  the 
Reconciliation,  and  provide  this 
information  to  Customs  or  Census  upon 
request.  Supporting  documents  may 
include,  but  are  not  hmited  to: 

(a)  CF  247 — Cost  Submission; 

(b)  Detailed  line-level  spreadsheets: 

(c)  Landed  cost  analysis  sheets; 

(d)  Invoices,  purchase  orders,  and 
contracts;  and 

(e)  Documents  supporting 
apportionment  of  assists  in  accordance 
with  19CFR  152.103(e). 

(f)  Documents  supporting  a  post- 
importation  NAFTA  claim  in 
accordance  with  19  CFR  181.32. 

The  recordkeeping  provisions  of  the 
Customs  laws  and  regulations  apply  to 
the  Reconciliation  and  all  supporting 
documentation  as  described  above. 

(6)  While  underlying  entry  summaries 
may  be  flagged  until  the  close  of  the  test 
period,  Reconciliations  may  be  filed  and 
liquidated  after  the  closing  date  of  the 
test. 

(7)  Structure — For  both  the  entry-by- 
entry  and  aggregate  methods  of 
reconciliation,  the  structure  of  the 
Reconciliation  will  include  a  header, 
association  file,  and  line  item  data  The 
header  record  will  contain  basic 
summary  data  for  the  Reconciliation. 
The  association  file  will  contain  the  list 
of  entry  summaries  being  reconciled, 
and  for  Entry-by-Entry  Reconciliations, 
the  revenue  adjustment  per  entry 


summarv'.  Under  the  line  item  data, 
each  reconciliation  line  will  be 
consolidated  for  all  of  the  underlying 
entry  summaries  listed  in  the 
association  file.  Each  combination  of 
HTSUS,  countr\'  of  origin.  Special 
Program  Indicator  (SPI)  and  calendar 
year  of  release  will  require  a  separate 
line.  Upon  request.  Customs  will 
provide  applicants  and  other  interested 
parties  with  sample  Reconciliations  of 
each  type. 

d.  PavTnent — Payments  of  duties, 
taxes,  fees,  and  interest  due  from  the 
participant  as  a  result  of  the 
Reconciliation  will  be  reflected  on  the 
participant's  periodic  statement  and  are 
due  on  the  statement  pay  date.  (See 
Section  IX  below).  Refunds  will  be  paid 
individually  at  the  time  of  liquidation. 
Interest  on  increases  due  Customs  must 
be  deposited  when  the  Reconciliation  is 
filed,  and  will  be  calculated  pursuant  to 
19  U.S.C.  1505. 

e.  Taxes  and  fees — For  entr\'-by-entry 
Reconciliations,  all  taxes  and  fees  on 
each  entr\'  summan,'  must  be  adjusted  to 
show  the  correct  amount  appropriate  to 
that  entr\'  summary  had  the  complete 
information  for  the  transaction  been 
known  at  the  time  of  entrv'  summarv 
filing.  On  Aggregate  Reconciliations, 
since  monetan,'  changes  to  individual 
entrv  summaries  are  not  reported, 
adjustments  to  taxes  and  fees  will  be 
reported  as  follows: 

(1)  Taxes  and  Fees  applied  to 
individual  commodities,  such  as  Cotton 
Fee,  Beef  Fee  and  the  like,  will  be 
adjusted  by  multiplying  any  increase  in 
dutiable  value  by  the  rate  associated 
with  the  tariff  number  for  the  product  m 
question. 

(2)  For  Harbor  Maintenance  Tax 
(HMT).  the  importer  is  responsible  for 
determining  and  declaring  the  amount 
owed,  based  on  anv  increase  in  dutiable 
value,  for  those  products  which  had 
been  subject  to  HMT  at  the  time  of 
original  entry  summan,'. 

(3)  Merchandise  Processing  Fee  (MPF) 
will  be  determined  and  declared  in  a 
similar  fashion.  The  importer  is 
responsible  for  determining  and 
declaring  the  propei  amount  of  MPF 
due  based  on  any  increase  in  dutiable 
value,  at  the  MPF  rate  applied  to  the 
product  at  time  of  filing  the  underlying 
entrv  summary.  Because  there  is  a 
maximum  assessment  of  MPF  for  entr\' 
summaries.  Customs  will  use  the 
following  formula  to  set  the  maximum 
MPF  to  be  paid  on  an  Aggregate 
Reconciliation:  I(S485  x  number  of 
entries  covered  by  the  Reconciliation 
which  were  subject  to  MPF),  less  the 
amount  of  MPF  already  paid  on  those 
same  entries.) 

f.  Liquidation  of  Reconciliation — 
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(1)  The  Reconciliation  will  be 
reviewed  and  liquidated,  and  the 
liquidation  of  the  Reconciliation  will  be 
posted  to  the  Bulletin  Notice  of 
Liquidation.  One  bill  or  refund  will  be 
issued  if  a  revenue  change  is 
appropriate.  Revenue  changes' 
determined  at  liquidation  will  not  be 
included  on  the  periodic  statement. 
Participants  should  recognize  that  there 
may  be  instances  where  no  bill  or 
refund  is  necessary'.  Interest  will  be 
calculated  in  accordance  with  19  U.S.C. 
1505.  Please  note:  Custome  is  in  the 
process  of  analyzing  options  for  interest 
calculation  which  are  revenue-neutral 
and  do  not  link  to  every  underlying 
entry  summary.  A  subsequent  Federal 
Register  notice  will  be  published  with 
any  options  for  interest  calculation. 
Until  such  further  notice,  interest  must 
be  calculated  in  accordance  with  19 
U.S.C.  1505. 

(2)  On  a  matter  of  dispute,  the 
importer  may  follow  normal  protest 
procedures  (pursuant  to  19  U.S.C.  1514) 
with  regard  to  any  decision  pertaining 
to  the  liquidation  of  the  Reconciliation. 

D.  Reasonable  Care  and  Recordkeeping 

Under  the  statutory  mandate  of  19 
U.S.C.  1484,  the  importer  is  responsible 
for  using  reasonable  care  in  declaring  at 
entry,  among  other  things,  the  proper 
value,  classification  and  rate  of  duty 
applicable  to  imported  merchandise. 
The  public  is  reminded  that  the 
obligation  to  use  reasonable  care  applies 
to  all  aspects  of  reconciliation, 
including  the  fding  and  flagging  of  the 
underlying  entry  summaries  and  the 
filing  of  the  Reconciliation. 

Auditable  and  verifiable  financial 
records  must  be  the  basis  for  any 
Reconciliation.  Accordingly,  the 
importer  is  required  to  maintain  all 
records  to  support  the  Reconciliation, 
whether  an  Entry-By-Entry  or  Aggregate 
Reconciliation,  pursuant  to  Customs 
recordkeeping  laws  and  regulations,  and 
maintain  a  system  of  records  providing 
an  audit  trail  between  the  data  provided 
in  the  Reconciliation  and  the  importer's 
books  and  records. 

Upon  request  by  Customs  and/or 
Census,  further  information  in  support 
of  the  Reconciliation  must  be  provided 
by  the  importer.  For  example.  Customs 
may,  for  verification  purposes,  request 
that  the  importer  break  down  a  certain 
[HTSUS/country  of  origin]  line  by  part 
number,  contract  number,  etc.,  and 
provide  the  documentation  to  support 
the  change  made  at  that  level.  The 
importer  will  have  to  track  the 
adjustment  to  entry  if  requested  by 
Customs.  Census  may  in  certain 
circumstances  request  that  the  yearlv 
change  for  a  given  (HTSUS/country  of 


origin/SPI]  be  broken  down  to  quarterly 
adjustments,  in  order  to  capture 
seasonal  fluctuations. 

IX.  Statement  Processing 

In  order  to  permit  a  different 
procedure  to  test  the  periodic  deposit  of 
estimated  duties  without  adversely 
affecting  the  collection  of  revenue, 
participants  must  abide  by  the  following 
procedures. 

A.  Periodic  Statements 

Customs  will  electronically  produce 
two  types  of  statements  each  month,  one 
before  (preliminary)  and  one  after  (final) 
the  filing  deadline.  The  preliminciry 
statement  will  be  available  anytime 
from  the  1st  of  the  month  following  the 
release  period  (calendar  month)  until 
the  10th  of  the  month  following  the 
release  period.  The  preliminary 
statement  must  be  requested  by  the 
participant;  it  will  not  be  issued 
automatically.  It  will  then  be  produced 
as  part  of  a  scheduled  periodic 
automated  routine.  The  preliminary- 
statement  is  for  information  purposes 
only. 

The  final  statement  will  be  produced 
immediately  after  the  10th  of  the  month 
following  the  release  period  (filing 
deadline).  The  final  statement  will  show 
amounts  due  to,  or  payable  by,  Customs. 
Any  amounts  due  shall  be  initiated  via 
ACH  credit  by  the  15th  of  the  month 
following  the  release  period.  Only 
NCAP/P  entry  release  transactions  will 
be  included  on  the  statement. 

1.  Entries  Released  During  the  Release 
Period 

All  entries,  with  revenue  due, 
released  during  the  release  period,  will 
be  listed  on  the  final  statement.  This 
will  include  Reconciliations  filed 
during  the  release  period.  The  statement 
will  show  the  amount  due  and  the 
amount  of  the  preliminary  estimated 
payments  (described  below)  applied  to 
each  entry.  The  statement  will  normally 
contain  a  balance  due,  but  if  the 
preliminary  estimated  payments  exceed 
the  total  estimated  duties,  taxes,  and 
fees  due,  there  would  be  an  amount 
payable  by  Customs. 

2.  Prior  Statement  Items 

Any  estimated  duties,  taxes,  and  fees 
that  have  appeared  on  a  previous 
statement  that  have  an  open  balance, 
payable  to  Customs,  will  be  listed  on  the 
final  statement.  This  will  Consist  of  any 
NCAP/P  entry  transactions  where  the 
participant  still  owes  Customs  estimated 
duties,  taxes,  and  fees. 


3.  Violation  Bills 

Any  violation  bills  that  are  open  at 
the  time  the  final  statement  is  produced 
will  be  listed  on  the  statement  for 
informational  purposes  only.  The 
violation  bills  will  be  shown  separately 
and  the  amounts  will  not  be 
consolidated  with  entry  related 
transactions.  Customs  will  only  apply 
funds  to  violation  bills  if  specifically 
designated  by  the  participant.  (See 
Section  X  below.) 

B.  Payment  Process 

The  participant  will  make  three  types 
of  payments  to  Customs  via  ACH  credit. 
The  three  types  include  preliminary 
estimated  payments,  final  statement 
payments,  and  specific  payments. 

1.  Preliminary  Estimated  Payments 

The  preliminary  estimated  payments 
shall  be  initiated  by  the  15th  and  last 
day  of  the  month  of  the  release  period. 
If  the  15th  or  the  last  of  the  month  falls 
on  a  weekend  or  holiday,  the  payment 
shall  be  initiated  by  the  next  business 
day.  These  estimated  payments  are  to 
ensure  revenue  neutrality. 

a.  All  payments  shall  be  made  via 
ACH  credit  and  initiated  no  later  than 
the  15th  or  the  end  of  the  month. 

b.  The  first  preliminary  estimated 
payment  will  be  75%  of  the  estimated 
revenue  due  to  Customs  as  a  result  of 
entry  activity  for  the  first  15  days  of  the 
calendar  month. 

c.  The  second  preliminary  estimated 
payment  will  be  57%  of  the  estimated 
revenue  due  to  Customs  as  a  result  of 
entry  activity  from  the  16th  to  the  end 
of  the  month. 

These  percentages  will  be  reviewed 
and  may  have  to  be  adjusted  to  maintain 
revenue  neutrality.  The  participant  will 
be  required  to  identify  the  applicable 
release  period  for  the  payment.  This 
identification  will  be  done  as  part  of  the 
ACH  transaction.  The  preliminary 
estimated  payment  will  always  be 
applied  against  the  entries  released 
during  the  period  identified  by  the 
participant.  If  there  is  an  amount 
remaining  after  this  application,  that  is, 
if  the  estimated  payments  exceed  the 
total  duties,  taxes,  and  fees  due  for  the 
period,  it  will  be  held  by  Customs  and 
applied  to  the  next  statement,  unless  the 
participant  requests  a  refund  within  10 
calendar  days. 

2.  Final  Statement  Payment 

This  payment  shall  be  initiated  by  the 
15th  of  the  month  following  the  release 
period,  and  should  include: 

a.  Any  prior  period  estimated  duties, 
taxes,  and  fees,  payable  to  Customs;  and 

b.  The  difference  between  the  total 
amount  of  revenue  due  on  entry 
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summaries  filed  during  the  release 
period  and  the  preliminary  estimated 
payments. 

The  final  statement  payment  shall  be 
initiated,  through  ACH,  on  the  15th  of 
the  month  following  the  release  period. 
The  settlement  date  of  this  transaction 
is  the  date  which  will  serve  as  the  date 
of  actual  deposit  of  estimated  duties  and 
fees  for  purposes  of  assessing  interest 
under  19  U.S.C.  1505.  The  final 
statement  payment  received  by  Customs 
will  be  applied  against  any  estimated 
duties,  taxes,  and  fees  payable  to 
Customs  listed  on  the  statement.  If  there 
is  an  amount  remaining  after  this 
application,  that  is,  if  the  final  statement 
payment  exceeds  the  final  statement 
amount  due,  it  will  be  held  by  Customs 
and  applied  to  the  next  statement, 
unless  the  participant  requests  a  refund 
within  10  calendar  days. 

3.  Specific  Payment 

This  is  a  payment  that  explicitly 
identifies  the  item  to  be  paid.  This 
identification  is  done  as  part  of  the  ACH 
payment  transaction.  A  specific 
payment  will  be  applied  against  the 
specifically  identified  item.  If  there  is  an 
amount  remaining  after  this  application, 
that  is,  if  the  payment  exceeded  the 
amount  due  for  the  specific  item,  it  will 
be  held  by  Customs  and  applied  to  the 
next  statement,  unless  the  participant 
requests  a  refund  within  10  calendar 
days.  If  the  specific  item  identified  by 
the  participant  is  not  found,  the 
payment  will  be  held  in  suspense  until 
further  instructions  are  provided  by  the 
participant.  The  participant  may  notify 
Customs  of  any  individual  amounts  due 
to  which  they  do  not  want  Customs  to 
apply  funds.  Customs  will  not  apply 
any  funds  to  these  items  until  explicitly 
informed  to  do  so  by  the  participant. 

X.  Misconduct  Under  Prototype 

All  participants  in  the  NCAP/P, 
whether  accepted  under  the  prior  notice 
or  this  notice,  are  required  to  abide  by 
the  terms  and  conditions  of  this  notice. 
Customs  may  employ  the  violation 
billing  process  for  certain  instances  of 
misconduct.  In  those  instances  where  a 
bond  breach  has  occurred,  the  facts  are 
known,  and  the  harm  to  the  government 
is  quantifiable.  Customs  may  issue  a 
violation  bill  to  the  participant.  The 
participant  may  choose  to  pay  the 
violation  bill,  in  which  case,  liquidated 
damages  will  not  be  issued  and  the 
matter  will  be  closed.  Should  the 
participant  wish  to  contest  or  fail  to  pay 
the  violation  bill,  liquidated  damages 
will  be  issued  and  the  administrative 
procedures  of  Part  172  of  the  Customs 
Regulations  will  be  invoked. 


If  a  participant  is  removed  from  or 
voluntEirily  discontinues  participation 
in  the  Importer  Compliance  Monitoring 
Program;  if  a  participant  fails  to 
cooperate  fully  in  a  Compliance 
Assessment  or  audit,  provide  timely  and 
accurate  data  and  adequate  resources  in 
support  of  a  Customs  Compliance 
Assessment  or  audit;  if  a  participant 
fails  to  abide  by  the  terms  and 
conditions  of  a  compliance 
improvement  plan;  if  a  participant 
enters  or  attempts  to  enter  goods 
conveyed  by  non-LBCIP  carriers  on  the 
southern  border;  enters  or  attempts  to 
enter  goods  from  shippers  or  sellers/ 
vendors  or  conveyed  by  carriers  not 
approved  by  Customs:  enters  or 
attempts  to  enter  goods  classified  in 
commodity  ranges  not  approved  by 
Customs;  files  non-consumption  entries; 
enters  or  attempts  to  enter  or  submit 
data  relating  to  prohibited  merchandise, 
merchandise  subject  to  quota  or 
antidumping  or  countervailing  duties, 
or  other  non-eligible  merchandise;  fails 
to  maintain  sufficient  continuous  bond 
coverage;  files  erroneous  or  untimely 
data;  makes  late  or  inadequate 
payments;  misuses  reconciliation  by 
using  it  when  the  reconciliation  issue  is 
not  truly  undeterminable  at  the  time  of 
entry  summary;  fails  to  supply  Customs 
with  requested  invoice  data  or  sufficient 
supporting  documentation  for  a 
Reconciliation;  fails  to  maintain  a 
sufficient  level  of  compliance;  fails  to 
exercise  reasonable  care  in  the 
execution  of  participant  obligations;  or 
otherwise  fails  to  follow  the  procedures 
outlined  herein,  and  applicable  laws 
and  regulations,  then  the  participant 
may  be  suspended  from  the  prototype, 
subject  to  liquidated  damages,  penalties, 
and/or  other  administrative  sanctions, 
and/or  prevented  from  participation  in 
future  prototypes.  Customs  has  the 
discretion  to  suspend  a  prototype 
participant  based  on  the  determination 
that  an  unacceptable  compliance  risk 
exists.  This  suspension  may  be  invoked 
at  any  time  after  acceptance  in  the 
prototype. 

Any  decision  proposing  suspension  of 
a  participant  may  be  appealed  in  writing 
to  the  Director,  Trade  Compliance, 
within  15  days  of  the  decision  date. 
Such  proposed  suspension  will  apprise 
the  participant  of  the  facts  or  conduct 
warranting  suspension.  Should  the 
participant  appeal  the  notice  of 
proposed  suspension,  the  participant 
should  address  the  facts  or  conduct 
charges  contained  in  the  notice  and 
state  how  he  does  or  will  achieve 
compliance.  However,  in  the  case  of 
willfulness  or  where  public  health 
interests  or  safety  are  concerned,  the 


suspension  may  be  effective 
immediately. 

XI.  Regulatory  Provisions  Suspended 

Certain  provisions  of  Parts  24 .  Ill, 
113, 141, 142,  143,  159  and  181  of  the 
Customs  Regulations  (19  CFR  Parts  24. 
Ill, 113, 141, 142. 143, 159  and  181) 
will  be  suspended  during  this  prototype 
test  to  allow  for  monthly  filing  of  entry 
summan,'  data,  periodic  payment  of 
duties,  taxes,  and  fees,  reconciliation  for 
NAFTA,  classification,  value  and  9802 
issues,  liquidation,  billing  and  remote 
filing  by  Customs  brokers  in  ports  where 
they  currently  do  not  hold  permits. 

Absent  any  specified  alternate 
procedure,  the  current  regulations 
apply. 

XII.  Prototype  Evaluation 

Once  the  importers  are  selected  for 

the  NCAP/P.  the  Joint  Prototype  Team 
will,  during  the  initial  six  months  of  the 
test  period,  evaluate  the  effectiveness  of 
the  automation  involved.  Subsequent 
reviews  will  additionally  consist  of 
evaluating  the  data  received  from  the 
importers,  along  with  the  internal  and 
external  process  operations  of  the 
NCAP/P. 

Additional  importers  may  become 
eligible  during  the  prototype  period, 
using  the  eligibility  requirements  cited 
above,  thereby  increasing  the  number  of 
companies  involved  in  the  NCAP/P.  The 
evaluation  of  the  prototype  as  it  pertains 
to  these  importers  may  occur  separately 
from  that  which  is  done  on  the  original 
participants.  Regardless,  the  intention  of 
the  evaluations  is  to  enhance 
operational  procedures  and  to  develop 
the  detailed  data  requirements  that  are 
needed  for  the  NCAP/P. 

Note  that  the  fact  of  participation  in 
the  NCAP/P  is  not  confidential 
information.  Lists  of  participants  will  be 
made  available  to  the  public  by  means 
of  the  Customs  Electronic  Bulletin 
Board  and  the  Customs  Administrative 
Message  System,  and  upon  written 
request.  We  stress  that  all  interested 
parties  are  invited  to  comment  on  the 
design,  conduct,  and  evaluation  of  the 
NCAP/P  at  any  time  during  prototype. 

Upon  conclusion  of  the  prototype  the 
final  results  will  be  published  in  the 
Federal  Register  and  the  Customs 
Bulletin  as  required  by  §  101.9(b). 
Customs  Regulations,  and  reported  to 
Congress. 

Dated:  August  17.  1998. 

Robert  S.  Trotter, 

Assistant  Commissioner.  Office  of  Field 
Operations. 

|FR  Doc  98-22480  Filed  8-20-98;  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Royal 
Persian  Paintings:  The  Qajar  Epoch 
1785-1925" 

agency:  United  States  Information 

.■\genc\'. 

ACTION:  .Motice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  bv  the  .Act  of 
October  19.'l965  (79  Stat.  985.  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359.  March  29,  1978). 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2.  1985).  I 
hereby  determine  that  the  objects  on  the 
list  specified  below,  to  be  included  in 
the  exhibit,  "Royal  Persian  Paintings: 
The  Qajar  Epoch  1785-1925."  imported 
from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  Brooklyn  Museum 
of  Art,  in  New  York,  New  York,  from  on 
or  about  October  23.  1998.  to  on  or 
about  January  24,  1999,  and  at  the 
Armand  Hammer  Museum  of  Art  and 
Cultural  Center.  Los  Angeles.  California. 


from  on  or  about  February  24,  1999,  to 
on  or  about  May  9,  1999,  is  in  the 
national  interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Caldwell,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
202/619-6982,  and  the  address  is  room 
700,  U.S.  Information  Agency,  301  4th 
Street,  SVV,  Washington,  DC  20547- 
0001. 

D.'ited:  .August  18.  1998 
Les  Jin, 

Cf^ncra!  Counsel. 
IFR  Dot-  98-2:519  Filed  8-20-98:  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "UFA 
Film  Posters,  1918-1943" 

AGENCY:  U'nited  States  Information 
Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  bv  the  Act  of 
October  19,'l965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
2; ,  1978  (43  FR  13359,  March  29,  1978), 


and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2,  1985),  I 
hereby  determine  that  the  objects  on  the 
list  specified  below,  to  be  included  in 
the  exhibit,  "UFA  Film  Posters,  1918- 
1943,"  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  Museum  of 
Modern  Art,  New  York,  New  York,  from 
on  or  about  September  17,  1998,  to  on 
or  about  January  5,  1999,  and  at  the 
Academy  of  Motion  Picture  Arts  and 
Sciences,  Beverly  Hills,  California,  from 
on  or  about  February  5,  1999,  to  on  or 
about  April  25,  1999,  is  in  the  national 
interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorie  J.  Nierenberg,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
at  202/619-6084.  The  address  is  Room 
700,  U.S.  Information  Agency,  301-4th 
Street,  S\V,  Washington,  DC  20547- 
0001. 

Dated:  August  18,  1998. 
Les  Jin, 

General  Counsel. 

[FR  Doc.  98-22518  Filed  8-2CJ-98;  8:45  am) 
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Federal  Register 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  072998B] 

Marine  Mammals;  File  Nos.  77#3-54 
and  881-1443 

Correction 

In  notice  document  98-21068 
appearing  on  page  42010  in  the  issue  of 
Thursday,  August  6,  1998,  in  the  first 
column,  in  the  DATES:  section,  in  the 
second  and  third  hnes,  "October  5, 
1998"  should  read  "September  8,  1998". 

BILLING  CODE  1S05-01-D 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Census  of  Fatal  Occupational  Injuries 

Correction 

In  notice  document  98-19112 
beginning  on  page  38676  in  the  issue  of 
Friday,  July  17,  1998.  make  the 
following  correction: 

On  page  38676,  in  the  second  column, 
under  ADDRESSES,  in  the  seventh  line 
"202-605-7628"  should  read  "202-606- 
7628". 
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Reporting  Requirements  for  the  Final 
Beneficial  Reuse  or  Disposal  of  Municipal 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6148-8] 

Final  National  Pollutant  Discharge 
Elimination  System  General  Permit  and 
Reporting  Requirements  for  the  Final 
Beneficial  Reuse  or  Disposal  of 
Municipal  Sewage  Sludge  (LAG650000) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  305(0(1)  of  the  CWA 
provides  that  all  permits  issued  under 
section  402  to  a  POTW  or  any  other 
TWTDS  must  include  requirements  for 
the  use  and  disposal  of  sludge  that 
implement  the  regulations  established 
pursuant  to  section  405(d)  of  the  CWA 
(see  40  CFR  part  503  and  40  CFR  part 
258). 

The  State  of  Louisiana  was  authorized 
to  implement  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
program  on  August  27,  1996.  It  did  not 
apply  for  authorization  to  implement 
the  sewage  sludge  program  at  that  time. 
The  Louisiana  Pollutant  Discharge 
Elimination  System  permits  issued  to 
wastewater  treatment  facilities  will  not 
provide  permit  coverage  for  disposal  of 
sewage  sludge.  EPA  is  issuing  this 
permit  to  assure  sewage  sludge  is 
beneficially  reused  or  disposed  in 
accordance  with  regulations  to  protect 
human  health  and  the  environment.  The 
40  CFR  part  503  Standards  consist  of 
general  requirements,  pollutant  limits, 
management  practices,  and  operational 
standards,  for  the  final  use  or  disposal 
of  sewage  sludge  generated  during  the 
treatment  of  domestic  sewage  in  a 
treatment  works.  Reuse  or  disposal 
methods  addressed  in  the  general 
permit  include  sewage  sludge  applied  to 
the  land,  placed  on  a  surface  disposal 
site,  and  disposed  in  a  municipal  solid 
waste  landfill. 

ADDRESSES:  The  public  record  is  located 
at  EPA  Region  6,  and  is  available  upon 
wTitten  request.  Requests  for  copies  of 
the  public  record  including  a  complete 
copy  of  the  response  to  comments  and 
the  general  permit  should  be  addressed 
to  Wiima  Turner.  Administrative  Team 
of  the  Water  Quality  Protection  Division 
(6WQ-CA),  U.S.  Environmental 
Protection  Agency  Region  6,  1445  Ross 
Ave.  Suite  1200.  Dallas,  Texas  75202 
(214)  665-7516.  at  the  address  above.  A 
reasonable  fee  may  be  charged  for 
copying. 

DATES:  The  permit  will  become  effective 
September  21.  1998.  The  expiration  date 
is  September  22,  2003. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  general 
permit  contact  Stephanie  Kordzi, 
Oversight  Team,  of  the  Water  Quality 
Protection  Division  (6VVQ-PO),  U.S. 
Environmental  Protection  Agency 
Region  6,  1445  Ross  Ave.,  Suite  1200, 
Dallas.  Texas  75202,  (214)  665-7520. 
SUPPLEMENTARY  INFORMATION: 

I.  Framework  of  Permitting  System 

Regulated  entities  include: 


Category 


Treatment  Works 

Treating  Domestic 

Sewage. 
Treatment  Works 

Treating  Domestic 

Sewage. 

Treatment  Works 

Treating  Domestic 

Sewage. 
Treatment  Works 

Treating  Domestic 

Sewage. 
Treatment  Works 

Treating  Domestic 

Sewage. 


Examples  of  regu- 
lated entities 


Publicly  Owned 
Treatment  Works 
(Municipalities). 

Sewage  Sludge 
Treatment  Devices 
(Including  Blenders 
of  Sewage  Sludge). 

Wastewater  Treat- 
ment Devices. 

Federal  Facilities 
Treating  Domestic 
Sewage. 

Owners  of  Land  Dedi- 
cated to  the  Dis- 
posal of  Sewage 
Sludge. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  how 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
operation  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  found  in  40  CFR 
122.21(c)(2)  of  title  40  of  the  Code  of 
Federal  Regulations.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

II.  Permitting 

A.  Application  of  General  Permit 

This  public  notice  specifies  that 
official  notification  is  required  for 
coverage  under  this  general  permit 
pursuant  to  40  CFR  122.28(b)(2). 
Notifying  EPA  under  a  general  permit  is 
a  mechanism  which  can  be  used  to 
establish  an  accounting  of  the  number  of 
permittees  covered  by  the  general 
permit,  the  nature  of  operations  at  the 
facility  generating  the  sewage  sludge, 
and  the  identity  and  location  of  sludge 
disposal  sites,  this  type  of  information 
is  appropriate  since  the  sewage  sludge 
is  being  monitored  and  tracked.  This 
permit  will  apply  to  all  TWTDS 


(including  POTWs)  covered  by 
permitting  requirements  under  40  CFR 
part  503  and  40  CFR  part  258. 

B.  Deadlines  for  Notification 

1.  Existing  Facility.  Individuals  who 
intend  to  obtain  coverage  for  an  existing 
TWTDS  where  sludge  is  generated, 
treated,  land  applied  for  beneficial 
reuse,  surface  disposed  or  disposed  in  a 
municipal  solid  waste  landfill  under 
this  general  permit  shall  submit 
notification  to  the  EPA  in  accordance 
with  the  requirements  of  this  part  on  or 
before  90  days  after  the  effective  date  of 
the  permit.  The  effective  date  of  the 
permit  is  30  days  following  publication 
of  the  permit  in  the  Federal  Register: 

2.  New  Facility.  Operators  of  facilities 
that  begin  operations  after  90  days  after 
permit  finalization  shall  submit  a 
notification  to  the  EPA  in  accordance 
with  the  requirements  of  this  part  at 
least  2  days  prior  to  the  commencement 
of  the  industrial  activity  at  the  facility. 

3.  New  Operator.  Where  the  operator 
of  a  facility  that  is  covered  by  this 
permit  changes,  the  new  operator  of  the 
facility  must  submit  a  notification  to  the 
EPA  in  accordance  with  the 
requirements  of  this  part  at  least  2  days 
prior  to  the  change. 

4.  Late  Notification.  An  operator 
associated  with  sewage  sludge 
generation,  treatment,  final  reuse  or 
disposal  is  not  precluded  from 
submitting  a  notification  to  the  EPA  in 
accordance  with  the  requirements  of 
this  part  after  the  dates  provided  in 
Parts  II. B.I.,  2.,  or  3.  (above)  of  this 
permit. 

5.  Owners  or  operators  of  facihties 
authorized  by  this  permit  shall  notify 
the  Louisiana  Department  of 
Environmental  Quality  (LDEQ)  that  they 
are  covered  by  this  permit.  State 
notification  must  be  made  within  30 
days  of  issuance  of  this  permit  or  upon 
completion  of  a  new  facility. 

C.  Contents  of  Notice  of  Intent 

Notifications  to  the  EPA  shall  be 
signed  in  accordance  with  the  Signatory 
Requirements  of  the  general  permit  and 
shall  include  the  following  information: 

1.  The  operator's  name,  address, 
telephone  number,  and  status  as 
Federal,  State,  private,  pubHc,  or  other 
entity. 

2.  An  indication  of  whether  the 
TWTDS  (including  the  land  application 
and  disposal  sites)  are  located  on 
Federal  Indian  Reservations. 

3.  The  permit  number(s)  of  additional 
permit(s)  (Federal,  State,  and  local) 
authorizing  activities  associated  with 
the  generation,  treatment,  land 
application  for  beneficial  reuse,  surface 
disposal  or  disposal  of  sludge  in  a 
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municipal  solid  waste  landfill  currently 
authorized  by  other  permits. 

4.  Description  of  the  permittee's 
sludge  use  and  disposal  practices. 

5.  Presence  of  Endangered  Species. 
Based  on  the  instructions  in  Addendum 
A,  no  species  identified  in  Addendum 
A  are  in  proximity  to  the  sites  where 
sewage  sludge  is  generated,  treated,  land 
applied  for  beneficial  reuse,  surface 
disposed,  or  disposed  in  a  municipal 
solid  waste  landfill. 

6.  National  Historic  Presen'ation  Act 
Compliance.  A  yes  or  no  response  to  the 
following  statement:  Applicant  has 
obtained  and  is  in  compliance  with 
Historic  Preservation  Agreement. 

7.  Eligibility  Certification.  The 
following  certifications  shall  be  signed 
in  accordance  with  Part  VI. 

"I  certify  under  penalty  of  law  that  I  have 
read  and  understand  the  Part  IV, B.  eligibility 
requirements  for  coverage  under  the  sewage 
sludge  general  permit  including  those 
requirements  relating  to  the  protection  of 
species  identified  in  Addendum  A." 

"To  the  best  of  my  knowledge  the  sludge 
generation,  sludge  treatment  processes,  land 
application  for  beneficial  reuse,  surface 
disposal,  and  disposal  in  a  municipal  solid 
waste  landfill  covered  under  this  permit,  are 
not  likely  and  will  not  likely,  adversely  affect 
any  species  identified  in  Addendum  A  of  this 
permit,  or  are  otherwise  eligible  for  coverage 
due  to  previous  authorization  under  the 
Endangered  Species  Ac:t." 

"To  the  best  of  my  knowledge.  I  further 
certify  that  such  activities,  do  not  have  an 
effect  on  properties  listed  or  eligible  for 
listing  on  the  National  Register  of  Historic 
Places  under  the  National  Historic 
Preservation  Act,  or  are  otherwise  eligible  for 
coverage  due  to  a  previous  agreement  under 
the  National  Historic  Preservation  Act." 

"I  understand  that  continued  coverage 
under  the  sewage  sludge  general  permit  is 
contingent  upon  maintaining  eligibility  as 
provided  for  in  Part  IV. B." 

C.  Where  To  Submit 

Facilities  that  generate,  treat,  land 
apply  for  beneficial  reuse,  surface 
dispose,  or  dispose  of  sludge  in  a 
municipal  solid  waste  landfill  must 
notify  the  EPA  at  the  following  address. 
The  notification  must  be  signed  in 
accordance  with  the  Signatory 
Requirements  of  the  general  permit.  The 
notification  is  to  be  submitted  to  the 
Chief  of  the  Water  Enforcement  Branch 
(6EN-\V)  at  the  following  address: 
Sewage  Sludge  Notice  of  Intent,  Water 
Enforcement  Branch  (6EN-\V),  Region  6, 
U.S.  Environmental  Protection  Agency, 
P.O.  Box  50625,  Dallas,  Texas  75270. 


III.  Compliance  With  Other  Federal 
Regulations 

A.  National  Environmental  Policy  Act 

CWA  section  511(c)(1)  excludes  this 
action  from  the  National  Environmental 
Policy  Act  of  1969. 

B.  Endangered  Species  Act 

The  Endangered  Species  Act  (ESA)  of 
1973  requires  Federal  Agencies  such  as 
EPA  to  ensure,  in  consultation  with  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
that  any  actions  authorized,  funded,  or 
carried  out  by  the  Agency  (e.g..  EPA 
issued  sewage  sludge  permits  requiring 
compliance  with  the  conditions  in  the 
part  503  regulations)  are  not  likely  to 
adversely  affect  the  continued  existence 
of  any  federally-listed  endangered  or 
threatened  species  or  adversely  modify 
or  destroy  critical  habitat  of  such 
species  (see  16  U.S.C.  1536(a)(2),  50 
CFR  part  402  and  40  CFR  122.49(c)). 

Accordingly,  sewage  sludge  final 
reuse  and  disposal  activities  that  are 
likely  to  adversely  affect  species  are  not 
eligible  for  permit  coverage  under  this 
sewage  sludge  general  permit. 

To  De  eligible  for  coverage  under  the 
sewage  sludge  general  permit, 
applicants  are  required  to  review  the  list 
of  species  and  their  locations  and  which 
are  described  in  the  instructions  for 
completing  the  application 
requirements  under  this  permit   If  an 
applicant  determines  that  none  of  the 
species  identified  are  found  in  the 
county  in  which  the  TWTDS.  surface 
disposal  site,  land  application  site  or 
MSWLF  is  located,  then  there  is  no 
likelihood  of  an  adverse  effect  and  they 
are  eligible  for  permit  coverage. 
Applicants  must  then  certify  that  their 
operation  is  not  likely  to  adversely 
affect  species  and  will  be  granted 
sewage  sludge  general  permit  coverage 
48  hours  after  the  date  of  the  postmark 
on  the  envelope  used  to  mail  in  the 
notification. 

If  species  are  found  to  be  located  in 
the  same  county  as  the  TWTDS.  surface 
disposal  site,  land  application  site,  or 
MSWLF  then  the  applicant  next  must 
determine  whether  the  species  are  in 
proximity  to  the  sites  A  species  is  in 
proximity  if  it  is  located  in  the  area  of 
the  site  where  sewage  sludge  will  be 
generated,  treated,  reused  or  final 
disposed.  If  an  applicant  determines 
there  are  no  species  in  proximity  to  the 
potential  sites,  then  there  is  no 
likelihood  of  adversely  affecting  the 
species  and  the  applicant  is  eligible  for 
permit  coverage. 

If  species  are  in  proximity  to  the  sites, 
as  long  as  they  have  been  considered  as 
part  of  a  previous  ESA  authorization  of 
the  applicant's  activit\ .  and  the 


environmental  baseline  established  in 
that  authorization  is  unchanged,  the 
applicant  may  be  covered  under  the 
permit.  For  example,  an  applicant's 
activity  may  have  been  authorized  as 
part  of  a  section  7  consultation  under 
ESA,  covered  under  a  section  10  permit, 
or  have  received  a  clearance  letter  The 
environmental  baseline  generally 
includes  the  past  and  present  impacts  of 
all  federal,  stale  and  private  actions  that 
were  contemporaneous  to  an  ES.^ 
authorization.  Therefore,  if  a  permit 
applicant  has  received  previous 
authorization  and  nothing  has  changed 
or  been  added  to  the  environmental 
baseline  established  in  the  previous 
authorization,  then  coverage  under  this 
permit  will  be  provided. 

In  the  absence  of  such  previous 
authorization,  if  species  are  in 
proximity  to  the  sites,  then  the 
applicant  must  determine  whether  there 
is  any  likely  adverse  affect  upon  the 
species.  This  is  done  by  the  applicant 
conducting  a  further  examination  or 
investigation  which  includes  contacting 
the  Services  for  a  determination  on 
potential  adverse  effects  of  endangered 
species.  If  the  applicant  determines  that 
there  likely  is.  or  will  likely  be  an 
adverse  affect,  then  the  applicant  is  not 
eligible  for  general  permit  coverage. 

All  TWTDS  applying  for  coverage 
under  this  permit  must  provide  in  the 
notification  to  EPA  the  following 
information:  (1)  a  determination  as  to 
whether  there  are  any  species  in 
pro.xiniity  to  the  sites,  and  (2)  a 
certification  that  their  sewage  sludge 
treatment,  reuse,  or  disposal  are  not 
likely  to  adversely  affect  species  or  are 
otherwise  eligible  for  coverage  due  to  a 
pre\ious  authorization  under  the  ESA. 
Coverage  is  contingent  upon  the 
applicant's  providing  truthful 
information  concerning  certification  and 
abiding  by  any  conditions  imposed  b\' 
the  permit. 

TW'TDS  who  are  not  able  to  determine 
that  there  will  be  no  likely  adverse 
affect  to  species  or  habitats  and  cannot 
sign  the  certification  to  gain  coverage 
under  this  sewage  sludge  general 
permit,  must  apply  to  EPA  for  an 
individual  sludge  only  permit.  As 
appropriate.  EPA  will  conduct  ESA  §  7 
consultation  when  issuing  such 
individual  permits 

Regardless  of  the  abo\e  conditions, 
EPA  may  require  that  a  permittee  apply 
for  an  individual  sewage  sludge  permit 
on  the  basis  of  possible  adverse  effects 
on  species  or  critical  habitats.  Where 
there  are  concerns  that  coverage  for  a 
particular  discharger  is  not  sufficiently 
protective  of  listed  species,  the  Service 
(as  well  as  any  other  interested  parties) 
may  petition  EPA  to  require  that  the 
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discharger  obtain  an  individual  NPDES 
permit  and  conduct  an  individual 
section  7  consultation  as  appropriate. 

In  addition,  the  Service  may  petition 
EPA  to  require  that  a  permittee  obtain 
an  individual  sewage  sludge  permit. 
The  permittee  is  also  required  to  make 
the  record  keeping  information  required 
by  the  40  CFR  part  503  regulations  and 
the  permit  available  upon  request  to  the 
U.S.  Fisheries  and  Wildlife  Service 
Regional  Director,  or  his/her  authorized 
representative. 

These  mechanisms  allow  for  the 
broadest  and  most  efficient  coverage  for 
the  permittee  while  still  providing  for 
the  most  efficient  protection  of 
endangered  species.  It  significantly 
reduces  the  number  of  TWTDS  that 
must  be  considered  individually  and 
therefore  allows  the  Agency  and  the 
Services  to  focus  their  resources  on 
those  discharges  that  are  indeed  likely 
to  adversely  affect  water-dependent 
listed  species.  Straightforward 
mechanisms  such  as  these  allow 
applicants  with  expedient  permit 
coverage,  and  eliminates  "permit 
limbo"  for  the  greatest  number  of 
permitted  discharges.  At  the  same  time 
it  is  more  protective  of  endangered 
species  because  it  allows  both  agencies 
to  focus  on  the  real  problems,  and  thus, 
provide  endangered  species  protection 
in  a  more  expeditious  manner.  Prior  to 
the  publication  of  the  public  notice  of 
this  draft  permit  in  the  Federal  Register, 
the  Service  concurred  that  the  draft 
permit  would  not  adversely  affect  listed 
species.  No  comments  were  submitted 
during  the  public  notice  period 
regarding  compliance  with  the  ESA. 

C.  National  Historic  Preservation  Act 

The  National  Historic  Preservation 
Act  (NHPA)  prohibits  Federal  actions 
that  would  affect  a  property  that  either 
is  listed  on,  or  is  eligible  for  listing,  on 
the  National  Historic  Register.  EPA 
therefore  cannot  issue  permits  to 
treatment  works  treating  domestic 
sewage  (including  publicly  owned 
treatment  works  (POTWs)  affecting 
historic  properties  unless  measures  will 
be  taken  such  as  under  a  written 
agreement  between  the  applicant  and 
the  State  Historic  Preservation  Officer 
(SHPO)  outlining  all  measures  to  be 
undertaken  by  the  applicant  to  mitigate 
or  prevent  adverse  effects  to  the  historic 
property.  Therefore,  under  today's 
permit  land  applying,  surface  disposing, 
or  disposing  of  sewage  sludge  in  a 
municipal  solid  waste  landfill  may  be 
covered  only  if  the  action  will  not  affect 
a  historic  property  that  is  listed  or  is 
eligible  to  be  listed  in  the  National 
Historic  Register,  or  the  operator  has 
obtained  and  is  in  compliance  with  a 


written  agreement  signed  by  the  State 
Historic  Preservation  Officer  (SHPO) 
that  outlines  measures  to  be  taken  to 
mitigate  or  prevent  adverse  effects  to  the 
historic  site.  Prior  to  the  publication  of 
the  public  notice  of  the  draft  permit  in 
the  Federal  Register,  the  Arkansas  State 
Historic  Preservation  Program 
determined  it  had  no  objections  to  the 
general  permit  based  on  the  NHPA.  No 
comments  were  submitted  during  the 
public  notice  period  regarding 
compliance  with  the  NHPA. 

D.  Executive  Order  12866 

Under  Executive  Order  12866.  (58  FR 
51735  October  4,  1993)  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  Tribal  governments  or  communities; 
create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  It  has  been  determined  that  this 
general  permit  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866. 

E.  Paperwork  Reduction  Act 

The  information  collection  required 
by  this  permit  has  been  approved  by 
OMB  under  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq..  in  submission  made  for  the 
NPDES  permit  program  and  assigned 
OMB  control  number  2040-0004  for  the 
discharge  monitoring  reports.  Permit 
application  and  Notice  of  Intent 
information  has  been  assigned  the  OMB 
control  number  2040-0086. 

F  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601  et'seq..  a  Federal 
agency  must  prepare  an  initial 
regulatory  flexibility  analysis  "for  any 
proposed  rule"  for  which  the  agency  "is 
required  by  section  553  of  (the 
Administrative  Procedure  Act  (APAj), 
or  any  other  law,  to  publish  general 
notice  of  proposed  rulemaking."  The 
RFA  exempts  from  this  requirement  any 


rule  that  the  issuing  agency  certifies 
"will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 

EPA  did  not  prepare  a  regulatory 
flexibility  analysis  (IRFA)  for  the 
proposed  permit.  EPA  views  issuance  of 
a  "sewage  sludge  only"  general  permit 
to  not  be  subject  to  rulemaking 
requirements,  including  the  requirement 
for  a  general  notice  of  proposed 
rulemaking,  under  APA  section  553  or 
any  other  law.  and  is  thus  not  subject  to 
the  RFA  requirement  to  prepare  an 
IRFA.  The  EPA  concluded  that  the 
permit,  if  issued  as  drafted,  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
NPDES  general  permits  are  not  "rules" 
under  the  APA  and  thus  not  subject  to 
the  APA  requirement  to  publish  a  notice 
of  proposed  rulemaking.  NPDES  general 
permits  are  also  not  subject  to  such  a 
requirement  under  the  Clean  Water  Act 
(CWA).  While  EPA  publishes  a  notice  to 
solicit  public  comment  on  draft  general 
permits,  it  does  so  pursuant  to  the  CWA 
section  402(a)  requirement  to  provide 
"an  opportunity  for  a  hearing." 

G.  Unfunded  Mandates  Reform  Act 

Section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA).  Pub.  L. 
104-4.  generally  requires  Federal 
agencies  to  assess  the  effects  of  their 
"regulatory  actions"  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  UMRA  uses  the  term  "regulatory 
actions"  to  refer  to  regulations.  (See, 
e.g..  UMRA  section  201.  "Each  agencv 
shall  *    *    *  assess  the  effects  of  Federal 
regulatory  actions  *    *    *  (other  than  to 
the  extend  that  such  regulations 
incorporate  requirements  specifically 
set  forth  in  law)"  (emphasis  added)). 
UMRA  section  102  defines  "regulation" 
and  "rule"  by  reference  to  section  658 
of  Title  2  of  the  U.S.  Code,  which  in 
turn  defines  "regulation"  and  "rule"  by 
reference  to  section  601(2)  of  the  RFA. 
That  section  of  the  RFA  defines  "rule" 
as  "any  rule  for  which  the  agency 
publishes  a  notice  of  proposed 
rulemaking  pursuant  to  section  553(b)  of 
the  Administrative  Procedure  Act 
(APA).  or  any  other  law.  *   *    *" 

NPDES  general  permits  are  not 
"rules"  under  the  APA  and  thus  not 
subject  to  the  APA  requirement  to 
publish  a  notice  of  proposed 
rulemaking.  NPDES  general  permits  are 
also  not  subject  to  such  a  requirement 
under  the  Clean  Water  Act  (CWA). 
While  EPA  publishes  a  notice  to  solicit 
public  comment  on  draft  general 
permits,  it  does  so  pursuant  to  the  CWA 
section  402(a)  requirement  to  provide 
"an  opportunity  for  a  hearing."  Thus, 
NPDES  general  permits  are  not  "rules" 
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for  UMRA  purposes  but  are  treated  with 
rule-like  procedures. 

rv.  Final  General  Permit  for  Final 
Beneficial  Reuse  and  Disposal  of 
Municipal  Sewage  Sludge 

A.  Today's  Document 

Today's  document  discusses  the 
issuance  of  a  general  permit  to  regulate 
the  final  beneficial  reuse  and  disposal  of 
municipal  sewage  sludge  in  Louisiana. 
The  permit  was  proposed  and  published 
in  the  Federal  Register  on  November  15, 
1996,  found  in  58  PR  58550,  58554.  The 
following  portion  of  the  notice  describes 
conditions  of  certification  under  section 
401  of  the  CWA  submitted  by  the  LDEQ 
on  the  proposed  general  Sewage  Sludge 
permit.  Only  the  LDEQ  submitted 
comments  during  the  public  notice 
period. 


1.  The  final  permit  was  revised  to 
contain  a  provision  that  sewage  sludge 
with  a  concentration  of  PCB's  equal  to 
or  greater  than  10  mg/kg  be  incorporated 
into  the  soil.  The  condition  of 
certification  made  by  LDEQ  is  based  on 
Federal  regulations  40  CFR  257.3-5 
(Interim  Final),  which  states  that  solid 
waste,  containing  concentrations  of 
PCB's  equal  to  or  greater  than  10  mg/kg 
(dry  weight)  must  be  incorporated  into 
the  soil. 

2.  In  addition,  the  LDEQ  required,  as 
a  condition  of  certification,  that  a 
recommendation  be  included  in  the 
permit  requiring  exceptional  quality 
sludge  be  land  applied  at  agronomic 
rates.  The  final  permit  was  revised  to 
include  the  recommendation.  In 
addition,  the  permit  was  revised  to 
clarify  that  applying  sewage  sludge  at  an 
agronomic  rate  applies  to  both  nitrogen 
and  phosphorous  for  all  sewage  sludge 


beneficially  reused.  Nitrogen  shall  be 
considered  the  limiting  pollutant  in 
unimpaired  watershed  areas. 
Phosphorous  shall  be  considered  the 
limiting  pollutant  when  the  sewage 
sludge  is  land  applied  in  an  impaired 
watershed  area.  Impaired  watershed 
areas  are  defined  in  the  1998  Louisiana' 
Water  Quality  Limited  Waterbodies — 
303(d)  list.  A  copy  of  the  303(d)  list  can 
be  obtained  from  Barbara  Romanowsky, 
Louisiana  Department  of  Environmental 
Quality,  P.O.  Box  82215,  Baton  Rouge. 
Louisiana  70884-2215. 

3.  The  LDEQ  required,  as  a  condition 
of  certification,  that  the  land  appHcation 
restrictions  included  in  the  permit  also 
include  restrictions  with  regards  to 
slope.  The  following  table  was  included 
in  the  final  permit  and  is  based  on 
proposed  changes  to  the  state  of 
Louisiana  sewage  requirements. 


Slope  percent 


Application  restriction 


0-3  . 
3-6  . 

6-12 
>12  . 


None,  except  drainage  to  prevent  standing  water  shall  be  provided.  Liquid  or  solid  matenal  may  be  applied. 

Application  of  liquid  or  solid  material  may  be  made.  A   100  foot  vegetated  runoff  area  should  be  provided  at  the 

downslope  end  of  the  application  area  if  a  liquid  is  applied.  Measures  should  be  taken  to  prevent  erosion. 
Liquid  matenal  must  be  injected  into  the  soil.  Solid  material  must  be  incorporated  into  the  soil  if  the  site  is  rrat  covered 

with  vegetation.  A  100  foot  vegetated  runoff  area  is  required  at  the  downslope  end  of  the  application  area  for  all  appln 

cations.  Measures  must  be  taken  to  prevent  erosion. 
Unsuitable  for  application  unless  a  200  foot  vegetated  tjuffer  area  with  a  slope  of  less  than  3%  is  provided  at  the 

downslope  edge  of  the  application  area  and  the  material  is  incorporated  (solid  matenal)  and  injected  (liquid  material) 

into  the  soil.  Measures  must  be  taken  to  prevent  erosion. 


4.  The  definition  of  "contaminate  an 
aquifer"  was  revised  in  the  final  permit 
to  reference  a  revised  regulatory  citation 
40  CFR  Subpart  141.62(b). 
•    5.  A  provision  in  the  permit  was 
revised  to  only  allow  vector  attraction 
reduction  alternatives  1—5  be  used 
either  prior  to  or  at  the  same  time 
pathogen  reduction  is  met. 

EfTective  Date  of  Requirements 

This  permit  shall  become  effective  30 
days  from  the  publication  date  in  the 
Federal  Register.  The  effective  date  has 
been  revised  from  the  defined  date  in 
the  proposed  permit. 

NPDES  General  Permit  for  Final  Reuse 
and  Disposal  of  Sewage  Sludge 
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Part  I.  Coverage  Under  This  Permit 

A.  Permit  Area 

The  permit  covers  all  areas 
administered  by  Region  6  in  the  State  of 
Louisiana. 

B.  Coverage  and  Eligibility 

Unless  excluded  from  coverage  in 
accordance  with  Part  I,  paragraph  C  or 
D  below,  treatment  works  treating 
domestic  sewage  (TWTDS)  that  are 
defined  in  40  CFR  122.2  and  are  subject 
to  the  requirements  of  40  CFR  part  503 
and  40  CFR  part  258  are  authorized 
under  the  terms  and  conditions  of  this 
permit. 

1.  Permittees  must  retain  on  site  a 
copy  of  the  permit. 

2.' TWTDS  With  Expired  Permits  or 
Pending  Applications.  All  facilities 
which  have  expired  permits  and  have 
reapplied  in  accordance  with  40  CFR 
122.21(d);  and  all  facilities  which  have 
submitted  applications  in  accordance 
with  40  CFR  122.21(a)  are  automatically 
covered  by  the  terms  of  this  permit.  A 


permittee  may  request  to  be  excluded 
from  coverage  by  this  permit  by 
applying  for  an  individual  permit  in 
accordance  with  40  CFR 
122.28(b](2)(iii). 

C.  Limitations  on  Coverage 

The  following  activities  are  not 
covered  by  this  permit;  TWTDS  that  the 
Director  has  determined  to  be  or  may 
reasonably  be  expected  to  pose  a 
potential  threat  to  human  health  and  the 
environment  due  to  toxic  pollutants  or, 
which  have  been  notified  by  the 
Director  to  file  for  an  individual  or 
alternative  general  permit  in  accordance 
with  Part  1.  D  (below)  of  this  permit. 

D.  Requiring  an  Individual  Permit  or  an 
Alternative  General  Permit 

1.  The  Director  may  require  any 
person  authorized  by  this  permit  to 
apply  for  and  obtain  either  an 
indi\'idual  sewage  sludge  permit  or  an 
alternatu  e  sewage  sludge  general  permit 
as  provided  in  40  CFR  122.28(b)  (2)  or 
(3).  The  Director  will  notify  the  owner 
or  operator  in  writing  that  a  permit 
application  is  required.  If  an  owner  or 
operator  fails  to  submit  an  individual 
permit  application  in  a  timely  manner 
required  under  this  paragraph  by  the 
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Director,  then  the  applicability  of  this 
general  permit  to  the  individual 
permittee  is  automatically  terminated  at 
the  end  of  the  day  specified  for 
application  submittal. 

2.  Any  owner  or  operator  authorized 
by  this  permit  may  request  to  be 
excluded  from  the  coverage  of  this 
permit  by  applying  for  an  individual 
permit  as  provided  in  40  CFR 
122.28[b)(2)(iii).  The  owner  or  operator 
shall  submit  application  information  as 
required  by  40  CFR  122.21(c)(2)  to  the 
Director  with  reasons  supporting  the 
request. 

3.  When  an  individual  permit  is 
issued  to  an  owner  or  operator 
otherwise  subject  to  this  permit,  or  the 
owner  or  operator  is  approved  for 
coverage  under  an  alternative  genera! 
permit,  the  applicability  of  this  permit 
to  the  facility  is  automatically 
terminated  on  the  effective  date  of  the 
individual  permit  or  on  the  date  of 
approval  for  coverage  under  the 
alternative  general  permit.  When  an 
individual  permit  is  denied  to  an  owner 
or  operator  otherwise  subject  to  this 
permit,  or  the  owner  or  operator  is 
denied  for  coverage  under  an  alternative 
general  permit,  the  permittee  is 
automatically  reinstated  under  this 
permit  on  the  date  of  such  denial  unless 
otherwise  specified  by  the  Director. 

E.  Permit  Expiration 

Coverage  under  this  permit  will 
e.xpire  five  (5)  years  from  the  date  of 
issuance.  The  conditions  of  an  expired 
permit  continue  in  force  until  the 
effective  date  of  a  new  permit  (40  CFR 
122.6). 

F.  Endangered  Species  Protection 

Permit  Coverage  Restrictions:  In  order 
to  be  eligible  for  coverage  under  this 
permit,  the  applicant  jnust  comply  with 
the  Endangered  Species  Act.  Land 
application,  surface  disposal,  or 
disposal  of  sludge  in  a  municipal  solid 
waste  landfill  may  be  covered  under 
this  permit  only  if  either: 

1.  Sewage  sludge  activities  are  not 
likely  to  adversely  affect  species 
identified  in  Addendum  A  of  this 
permit;  or 

2.  The  applicant's  activity  has 
received  previous  authorization  under 
the  Endangered  Species  Act  and 
established  an  environmental  baseline 
that  is  unchanged;  or. 

3.  The  applicant  is  implementing 
appropriate  measures  as  required  bv  the 
Director  to  address  adverse  affects.  .All 
TWTDS  applying  for  coverage  under 
this  sewage  sludge  general  permit  must 
certifv'  that  their  activities  regarding  the 
generation,  treatment,  land  application 
for  beneficial  reuse,  surface  disposal,  or 


disposal  of  sludge  in  a  municipal  solid 
waste  landfill  are  not  likely  to  adversely 
affect  species  identified  in  Addendum  A 
of  this  permit. 

G.  National  Historic  Preservation  Act 

In  order  to  be  eligible  for  coverage 
under  this  permit,  the  applicant  must  be 
in  compliance  with  the  National 
Historic  Preservation  Act.  Activities 
associated  with  the  generation, 
treatment,  land  application  for 
beneficial  reuse,  surface  disposal,  or 
disposal  of  sludge  in  a  municipal  solid 
waste  landfill  may  be  covered  under 
this  permit  only  if: 

1.  Operations  do  not  affect  a  property 
that  is  listed  or  is  eligible  for  listing  in 
the  National  Historic  Register 
maintained  by  the  Secretary  of  Interior; 
or, 

2.  The  applicant  has  obtained  and  is 
in  compliance  with  a  written  agreement 
between  the  applicant  and  the  State 
Historic  Preservation  Officer  (SHPO) 
that  outlines  all  measures  to  be 
undertaken  by  the  applicant  to  mitigate 
or  prevent  adverse  effects  to  the  historic 
property. 

Part  II.  General  Permit  Conditions 

A.  The  permittee  shall  comply  with 
all  conditions  in  this  permit.  Failure  to 
comply  with  this  permit  constitutes  a 
violation  of  the  Clean  Water  Act  (CWA) 
and  is  grounds  for  an  enforcement 
action  or  for  modification,  revocation 
and  reissuance,  or  termination  of  the 
permit. 

B.  The  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  sludge  use  or  disposal  practice 
which  violates  this  permit  and  which 
also  has  a  reasonable  likelihood  of 
adversely  affecting  human  health  or  the 
environment. 

C.  Violation  of  a  permit  condition 
may  result  in  imposition  of  a  civil 
penalty  of  up  to  S25.000  per  day  for 
each  violation.  Alternatively,  violation 
of  a  permit  condition  may  result  in 
imposition  of  administrative  penalty 
assessed  by  the  U.S.  Environmental 
Protection  Agency. 

D.  Negligent  violation  of  a  permit 
condition  may  result  in  imposition  of  a 
fine  ranging  from  52,500  to  S25.000  per 
day  for  each  violation:  or  imprisonment 
for  up  to  one  year:  or  both  a  fine  and 
imprisonment. 

E.  Knowing  violation  of  a  permit 
condition  may  result  in  imposition  of  a 
fine  ranging  from  S5.000  to  550,000  per 
day  for  each  violation;  or  imprisonment 
for  up  to  three  years;  or  both  a  fine  and 
imprisonment. 

F.  If  the  only  means  whereby  the 
permittee  can  maintain  compliance  with 
the  conditions  of  this  permit  is  to  halt 


or  reduce  the  permitted  activity,  then 
the  permitt»!s  failure  to  do  so  shall  not 
constitute  a  aefense  in  an  enforcement 
action  against  the  permittee. 

G.  The  permittee  shall  properly 
operate  and  maintain  all  facilities  and 
systems  of  treatment  and  control,  with 
all  related  appurtenances,  including 
adequate  laboratory  controls  and 
appropriate  quality  assurance 
procedm-es,  which  have  been  installed 
or  used  by  the  permittee  for  the  purpose 
of  achieving  compliance  with  the 
conditions  of  this  permit.  The  permittee 
shall  also  properly  operate  and  maintain 
backup  or  auxiliary  facilities  or  similar 
systems  when  their  operation  is 
necessary  to  achieve  compliance  with 
the  conditions  of  this  permit. 

Part  III.  Inspections  and  Information 

A.  The  permittee  shall  furnish  to  the 
permitting  authority,  within  a 
reasonable  time,  any  information 
requested  for  the  purposes  of 
determining  compliance  with  the  permit 
or  determining  whether  cause  exists  for 
modifying,  revoking  and  reissuing,  or 
terminating  this  permit.  The  permittee 
shall  also  furnish,  upon  request  of  the 
permitting  authority,  copies  of  any 
records  required  to  be  kept  under  the 
conditions  of  this  permit. 

B.  The  permittee  shall  allow  a 
properly  credentialed  representative  of 
the  permitting  authority  to  perform  the 
following  functions:  (1)  Enter  the 
permittee's  premises  where  a  regulated 
facility  is  located,  where  a  regulated 
activity  is  being  conducted,  or  where 
records  are  required  to  be  kept  under 
the  conditions  of  this  permit.  (2)  At 
reasonable  times,  have  access  to  and 
copy  any  records  required  to  be  kept 
under  the  conditions  of  this  permit.  (3j 
At  reasonable  times,  inspect  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices,  or  operations  either  regulated 
or  required  under  this  permit.  (4)  At 
reasonable  times,  sample  and  monitor 
any  substances,  parameters  or  practices 
at  any  location,  either  for  the  purposes 
of  assuring  permit  compliance  or  as 
othenvise  authorized  by  the  CWA. 

Part  IV.  Notification  Requirements 

A.  Deadlines  for  Notification 

1 .  Existing  Facility.  Except  as 
provided  in  paragraphs  IV.A.3.  (New 
Operator),  and  IV. A. 4.  (Late 
Notification)  of  this  Part,  individuals 
who  intend  to  obtain  coverage  for  an 
existing  TWTDS  where  sludge  is 
generated,  treated,  land  applied  for 
beneficial  reuse,  surface  disposed  or 
disposed  in  a  municipal  sohd  waste 
landfill  under  this  general  permit  shall 
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submit  notification  to  the  EPA  in 
accordance  with  the  requirements  of 
this  part  on  or  before  90  days  after 
permit  finaUzation. 

2.  New  Facility.  Except  as  provided  in 
paragraphs,  IV. A. 3.  (New  Operator),  and 
IV.A.4.  (Late  Notification)  of  this  part, 
operators  of  facihties  that  begin 
operations  after  90  days  after  permit 
finalization  shall  submit  a  notification 
to  the  EPA  in  accordance  with  the 
requirements  of  this  part  at  least  2  days 
prior  to  the  commencement  of  the 
industrial  activity  at  the  facility. 

3.  New  Operator.  Where  the  operator 
of  a  facility  that  is  covered  by  this 
permit  changes,  the  new  operator  of  the 
facility  must  submit  a  notification  to  the 
EPA  in  accordance  with  the 
requirements  of  this  part  at  least  2  days 
prior  to  the  change. 

4.  Late  Notification.  An  operator 
associated  with  sewage  sludge 
generation,  treatment,  final  reuse  or 
disposal  is  not  precluded  from 
submitting  a  notification  to  the  EPA  in 
accordance  with  the  requirements  of 
this  part  after  the  dates  provided  in 
Parts  IV.  A. 1.,  2.,  or  3.  (above)  of  this 
permit. 

5.  Owners  or  operators  of  facilities 
authorized  by  this  permit  shall  notify 
the  Louisiana  Department  of 
Environmental  Quality  (LDEQ)  that  they 
are  covered  by  this  permit.  State 
notification  must  be  made  within  30 
days  of  issuance  of  this  permit  or  upon 
completion  of  a  new  facility. 

B.  Contents  of  Notice  of  Intent 

Notifications  to  the  EPA  shall  be 
signed  in  accordance  with  Part  VI. 
(Signatory  Requirements)  of  this  permit 
and  shall  include  the  following 
information: 

1.  The  operator's  name,  address, 
telephone  number,  and  status  as 
Federal,  State,  private,  public,  or  other 
entity; 

2.  An  indication  of  whether  the 
TWTDS  (including  the  land  application 
and  disposal  sites)  are  located  on 
Federal  Indian  Reservations; 

3.  The  permit  number(s)  of  additional 
permit(s)  (Federal,  State,  and  local) 
authorizing  activities  associated  with 
the  generation,  treatment,  land 
application  for  beneficial  reuse,  surface 
disposal  or  disposal  of  sludge  in  a 
municipal  solid  waste  landfill  currently 
authorized  by  other  permits; 

4.  Description  of  the  permittee's 
sludge  use  and  disposal  practices. 

5.  Presence  of  Endangered  Species. 
Based  on  the  instructions  in  Addendum 
A,  no  species  identified  in  Addendum 
A  are  in  proximity  to  the  sites  where 
sewage  sludge  is  generated,  treated,  land 
applied  for  beneficial  reuse,  surface 


disposed,  or  disposed  in  a  municipal 
solid  waste  landfill. 

6.  National  Historic  Presen'ation  Act 
Compliance.  A  yes  or  no  response  to  the 
following  statement:  Applicant  has 
obtained  and  is  in  compliance  with 
Historic  Preservation  Agreement. 

7.  Eligibility  Certification.  The 
following  certifications  shall  be  signed 
in  accordance  with  Part  VI. 

"I  certify  under  penalty  of  law  that  I  have 
read  and  understand  the  Part  IV. B.  eligibility 
requirements  for  coverage  under  the  sewage 
sludge  general  permit  including  those 
requirements  relating  to  the  protection  of 
species  identified  in  Addendum  A." 

"To  the  best  of  my  knowledge  the  sludge 
generation,  sludge  treatment  processes,  land 
application  for  beneficial  reuse,  surface 
disposal,  and  disposal  in  a  municipal  solid 
waste  landfill  covered  under  this  permit,  are 
not  likely  and  will  not  likely,  adversely  affect 
any  species  identified  in  Addendum  A  of  this 
permit,  or  are  otherwise  eligible  for  coverage 
due  to  previous  authorization  under  the 
Endangered  Species  Act." 

"To  the  best  of  my  knowledge.  1  further 
certify'  that  such  activities,  do  not  have  an 
effect  on  properties  listed  or  eligible  for 
listing  on  the  National  Register  of  Historic 
Places  under  the  National  Historic 
Preservation  Act,  or  are  otherwise  eligible  for 
coverage  due  to  a  previous  agreement  under 
the  National  Historic  Preservation  Act." 

"I  understand  that  continued  coverage 
under  the  sewage  sludge  general  permit  is 
contingent  upon  maintaining  eligibility  as 
provided  for  in  Part  IV. B." 

C.  Where  To  Submit 

Facilities  that  generate,  treat,  land 
apply  for  beneficial  reuse,  surface 
dispose,  or  dispose  of  sludge  in  a 
municipal  solid  waste  landfill  must 
notify  the  EPA  at  the  following  address. 
The  notification  must  be  signed  in 
accordance  with  Part  VI.  (Signatory 
Requirements)  of  this  permit.  The 
notification  is  to  be  submitted  to  the 
Chief  of  the  Water  Enforcement  Branch 
(6EN-W)  at  the  following  address: 
Sewage  Sludge  Notice  of  Intent,  Water 
Enforcement  Branch  (6EN-W),  Region  6, 
U.S.  Environmental  Protection  Agency. 
P.O.  Box  50625,  Dallas,  Texas  75270. 

D.  Additional  Notification 

1.  The  permittee  shall  notify  the 
permitting  authority  30  days  prior  to 
any  planned  alteration  or  addition  to  the 
permitted  facility  which  results  in  a 
significant  change  in  the  permittee's 
sludge  use  or  disposal  practices,  where 
such  alteration,  addition  or  change  may 
justify  different  or  additional  permit 
conditions.  The  permittee  shall  also 
notify  the  permitting  authority  30  days 
prior  to  any  additional  use  or  disposal 
sites  not  previously  reported  during  the 
permit  application  process  or  not 
reported  pursuant  to  an  approved  land 
application  site. 


2.  The  permittee  shall  notify  the 
permitting  authority  30  days  prior  to 
any  planned  changes  in  the  permitted 
facility  or  activity  which  may  result  in 
the  permittee's  failure  to  comply  with 
permit  requirements. 

3.  The  permittee  shall  promptly 
submit  to  the  permitting  authority  any 
relevant  facts  or  information  where  the 
permittee  becomes  aware  of  its  failure  to 
have  previously  submitted  such 
information  or  to  have  previously 
submitted  incorrect  information  in  a 
permit  application  or  in  any  report. 

E.  Non-Compliance  Notification 

1.  The  permittee  shall  report  to  the 
permitting  authority  all  instances  of  its 
failure  to  comply  with  the  conditions  of 
this  permit.  Reports  of  the  permittee's 
failure  to  comply  shall  be  submitted 
with  the  permittee's  next  self- 
monitoring  report  or  earlier,  if  requested 
by  the  permitting  authority  or  if 
required  by  an  applicable  sludge  use  or 
disposal  standard  or  permit  conditions. 

Part  V.  Permit  Actions 

A.  This  permit  may  be  modified, 
revoked  and  reissued,  or  terminated  for 
cause. 

B.  This  permit  may  be  modified  or 
revoked  and  reissued  to  conform  to  any 
applicable  sludge  use  or  disposal 
standard,  promulgated  under  Section 
405(d)  of  the  CWA,  which  is  more 
stringent  than  any  limitation  on  the 
affected  sludge  pollutant  or  acceptable 
management  practices  authorized  in  this 
permit,  or  which  controls  a  pollutant  or 
practice  not  limited  in  this  permit. 

C.  This  permit  may  be  modified  or 
revoked  and  reissued  where  there  are 
material  and  substantial  alterations  or 
additions  to  the  permitted  facility  or 
activity,  including  a  change  in  the 
permittee's  sludge  use  or  disposal 
practices,  and  which  justify  different  or 
additional  permit  conditions. 

D.  This  permit  may  be  revoked  and 
reissued  due  to  changes  in  the  permitted 
facility  or  activity,  planned  by  the 
permittee,  yvhich  may  result  in  the 
failure  to  comply  with  permit 
requirements. 

E.  The  permittee  may  transfer  this 
permit  to  a  new  owner  or  operator  if  the 
permit  has  been  either  modified  or 
revoked  and  reissued  to  identify  the 
new  permittee  and  to  incorporate  such 
other  requirements  as  may  be  necessary 
to  assure  compliance  with  the  CWA. 

F.  The  permittee,  upon  prior 
authorization  of  the  permitting 
authority,  may  automatically  transfer 
this  permit  to  a  new  permittee  if  the 
following  conditions  have  been  met:  (1) 
The  permittee  notifies  the  permitting 
authority  of  the  proposed  transfer  date 
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at  least  thirty  (.30)  days  in  advance;  (2) 
The  notice  includes  a  written  agreement 
between  the  permittee  and  the  proposed 
new  permittee(s)  which  contains  a  date 
for  transfer  of  permit  responsibility, 
coverage,  and  liability;  and  (3)  The 
permittee  does  not  receive  notification 
from  the  permitting  authority  that  it  will 
exercise  its  discretion  to  modify  or 
revoke  and  reissue  the  permit.  Under 
this  circumstance,  the  permit  transfer  is 
effective  on  the  date  specified  in  the 
written  agreement. 

G.  The  fUing  of  a  request  by  the 
permittee  for  a  permit  modification, 
revocation  and  reissuance,  or 
termination,  does  not  justify  the  failure 
to  comply  with  any  permit  condition. 

H.  The  filing  by  the  permittee  of  a 
notification  of  planned  changes  or  of 
anticipated  noncompliance  does  not 
justify  the  failure  to  comply  with  any 
permit  condition. 

I  Prior  to  the  e.xpiration  date  of  this 
permit,  the  permittee  must  apply  for 
and  obtain  a  new  permit  in  order  to 
continue  an  activity  regulated 
hereunder. 

].  The  permittee  shall  apply  for  a  new 
permit  within  one  hundred  eighty  (180) 
days  of  promulgation  of  an  applicable 
standard  for  sludge  use  or  disposal,  or 
when  its  next  permit  renewal  is  due, 
whichever  occurs  first. 

K.  The  permittee  shall  submit  a  new 
application  at  least  180  days  before  the 
expiration  date  of  the  existing  permit, 
unless  permission  for  a  later  date  has 
been  granted  by  the  Director.  In  no  case 
may  permission  be  granted  to  submit  a 
new  application  later  than  the 
expiration  date  of  the  existing  permit. 

Part  VI.  Signatory  Requirements 

A.  Reports 

All  notifications  of  intent,  notices  of 
termination,  reports,  certifications  or 
information  either  submitted  to  the 
Director,  or  that  this  permit  requires  be 
maintained  by  the  permittee,  shall  be 
signed  as  follows: 

1.  For  a  corporation;  by  a  responsible 
corporate  officer.  For  the  purpose  of  this 
section,  a  responsible  corporate  officer 
means:  (1)  a  president,  secretary, 
treasurer,  or  vice-president  of  the 
corporation  in  charge  of  a  principal 
business  function,  or  any  other  person 
who  performs  similar  poUcy  or 
decision-making  functions  for  the 
corporation;  or  (2)  the  manager  of  one  or 
more  manufacturing,  production  or 
operating  facilities  employing  more  than 
250  persons  or  having  gross  annual  sales 
or  expenditures  exceeding  $25,000,000 
(in  second-quarter  1980  dollars)  if 
authority  to  sign  documents  has  been 


assigned  or  delegated  to  the  manager  in 
accordance  with  corporate  procedures; 

2.  For  a  partnership  or  sole 
proprietorship;  by  a  general  partner  or 
the  proprietor,  respectively;  or 

3.  For  a  municipality.  State.  Federal, 
or  other  public  facility:  by  either  a 
principal  executive  officer  or  ranking 
elected  official.  For  purposes  of  this 
section,  a  principal  executive  officer  of 
a  Federal  agency  includes  (1)  the  chief 
executive  officer  of  the  agency,  or  (2)  a 
senior  executive  officer  having 
responsibility  for  the  overall  operations 
of  a  principal  geographic  unit  of  the 
agency  (e.g..  Regional  Administrators  of 
EPA). 

B.  Authorized  Representative 

All  reports  required  by  the  permit  and 
other  information  requested  by  the 
Director  shall  be  signed  by  a  person 
described  in  Section  VI.  above  or  be 
signed  by  a  duly  authorized 
representative  of  that  person.  A  person 
is  a  duly  authorized  representative  only 
if: 

1.  The  authorization  is  made  in 
writing  by  a  person  described  above  and 
submitted  to  the  Director. 

2.  The  authorization  specifies  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity,  such 
as  the  position  of  manager,  operator, 
superintendent,  or  position  of 
equivalent  responsibility  or  an 
individual  or  position  having  overall 
responsibility  for  environmental  matters 
for  the  company.  (A  duly  authorized 
representative  may  thus  be  either  a 
named  individual  or  any  individual 
occupying  a  named  position). 

3.  changes  to  Authorization.  If  an 
authorization  under  paragraph  VI.B.l.  or 
2.  is  no  longer  accurate  because  a 
different  individual  or  position  has 
responsibility  for  the  overall  operation 
of  the  facility,  a  new  notification 
satisfying  the  requirements  of  Part  IV. B. 
(Contents  of  NOI)  must  be  submitted  to 
the  Director  prior  to  or  together  with 
any  reports,  information,  or  applications 
to  be  signed  by  an  authorized 
representative. 

C.  Certification 

.\ny  person  signing  documents  under 
this  section  shall  make  the  following 
certification; 

I  certify  under  penalty  of  law  that  this 
document  and  all  attachments  were 
prepared  under  my  direction  or 
supervision  in  accordance  with  a  system 
designed  to  assure  that  qualified 
personnel  properly  gathered  and 
evaluated  the  information  submitted. 
Based  on  my  inquiry  of  the  person  or 
persons  who  manage  the  system,  or 


those  persons  directly  responsible  fur 
gathering  the  information,  the 
information  submitted  is,  to  the  best  of 
my  knowledge  and  belief,  true,  accurate, 
and  complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
information,  including  the  possibility  of 
fine  and  imprisonment  for  knowing 
violations. 

Part  VII.  Termination  of  Coverage 

A.  Notice  of  Termination 

Where  all  activities  associated  with 
the  TVVTDS  including  the  generation, 
treatment,  land  application  for 
beneficial  reuse,  surface  disposal,  or 
disposal  of  sludge  in  a  municipal  solid 
waste  landfill  are  authorized  by  this 
permit  are  eliminated,  the  operator  of 
the  TWTDS  shall  notify  the  EPA  within 
60  days.  The  notification  shall  be  signed 
in  accordance  with  Part  VI  (Signatory 
Requirements)  of  this  permit.  The 
Notice  of  Termination  shall  include  the 
following  information; 

1.  Facility  Information.  Name,  mailing 
address,  and  location  of  the  TWTDS  for 
which  the  notification  is  submitted. 
Describe  the  physical  location  of  the  site 
in  terms  of  the  latitude  and  longitude, 
or  the  section,  township  and  range  to 
the  nearest  quarter  section; 

2.  Operator  Information.  The  name, 
address,  and  telephone  number  of  the 
operator  addressed  by  the  notification: 

3.  Permit  Number.  The  permit  number 
for  the  TVVTDS  associated  with  sewage 
sludge  generation,  treatment,  land 
application,  surface  disposal,  or 
disposal  in  a  municipal  solid  waste 
landfill  identified  by  the  Notice  of 
Termination; 

4.  Reason  for  Termination.  An 
indication  of  whether  the  activities 
associated  with  sewage  sludge  have 
been  eliminated  or  the  operator  of  the 
TWTDS  has  changed;  and 

5.  Certification.  The  following 
certification  signed  in  accordance  with 
Part  VI.  (Signatory  Requirements)  of  this 
permit: 

"I  certify  under  penalty  of  law  that  the 
activities  associated  with  sewage  sludge  from 
the  TVVTDS  that  are  regulated  by  a  general 
permit  have  been  eliminated  or  that  I  am  no 
longer  the  ooerator  of  the  TWTDS.  I 
understand  that  by  submitting  this  notice  of 
termination,  that  I  can  no  longer  generate, 
treat  (change  the  quality  of),  land  apply, 
surface  dispose,  or  dispose  of  sewage  sludge 
in  a  municipal  solid  waste  landfill  under  this 
general  permit.  I  also  understand  that  the 
submittal  of  this  notice  of  termination  does 
not  release  an  operator  from  liability  for  any 
violations  of  this  permit  or  the  Clean  Wafer 
Act." 

B.  Addresses 

All  Notices  of  Termination  are  to  be 
sent,  to  the  following  address:  Sewage 
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Sludge  Notice  of  Termination,  Water 
Enforcement  Branch  (6EN-W),  United 
States  Environmental  Protection 
Agency,  P.O.  Box  50625,  Dallas.  Texas 
75270." 

Part  VIII.  Monitoring 

A.  The  permittee  shall  monitor  the 
quality  of  sewage  sludge  at  a  frequency 
dependent  on  the  amount  of  sewage 
sludge  reused  or  disposed,  as  required 
by  Part  XIII.  Element  1.  Section  l.C, 
Part  XIII,  Element  2,  Section  I.D..  and 
Part  XIII,  Element  3. P..  as  applicable. 
Samples  and  measurements  taken  for 
the  purpose  of  monitoring  shall  be 
representative  of  the  monitored  activity. 

B.  The  permittee  shall  report  results 
of  monitoring  of  sludge  use  or  disposal 
practices  on  a  Discharge  Monitoring 
Report  (DMR)  as  provided  or  specified 
by  the  permitting  authority  for  that 
purpose. 

C.  The  permittee  shall  maintain 
records  of  monitoring  information 
which  shall  include  the  following:  (1) 
date,  exact  location,  and  time  of 
sampling  or  measurements:  (2)  names  of 
individuals  performing  the  sampling 
and  measurements;  (3)  dates  the 
analyses  were  performed;  (4)  names  of 
individuals  performing  the  analyses;  (5) 
analytical  methods  or  techniques  used 
in  performing  the  analyses;  and  (6) 
results  of  the  analyses. 

D.  The  permittee  shall  conduct 
monitoring  in  accordance  with  those 
methods  referenced  in  40  CFR  503.8. 

E.  If  the  permittee  monitors  any 
pollutant,  in  accordance  with  applicable 
test  procedures  specified  in  this  permit, 
more  frequently  than  required  by  the 
permit,  then  the  results  of  this 
monitoring  shall  be  reported  with  the 
data  submitted  in  the  DMR  as  specified 
by  the  permitting  authority. 

F.  Any  person  who  knowingly 
falsifies,  tampers  with,  or  renders 
inaccurate  any  monitoring  device  or 
method  required  to  be  maintained  under 
this  permit  shall  be  subject  to  the 
imposition  of  a  fine  of  up  to  $10,000  per 
day  for  each  violation,  or  fine  and 
imprisonment.  Upon  subsequent 
convictions  for  the  same  violation, 
punishment  shall  be  by  a  fine  of  not 
more  than  $20,000  per  day  for  each 
violation,  or  by  imprisonment  for  up  to 
four  years,  or  by  both  a  fine  and 
imprisonment. 

G.  The  sludge  DMRs  shall  be  due  by 
February  19th  of  each  year  and  shall 
cover  the  previous  January  through 
December  time  period  for  those  publicly 
owned  treatment  works  (POTWs)  with  a 
design  flow  rate  equal  to  or  greater  than 
one  million  gallons  per  day  (mgd),  and 
POTWs  that  serve  10,000  people  or 
more,  or  any  POTW  required  to  have  an 


approved  pretreatment  program  under 
40  CFR  403.8(a)  for  each  final  sewage 
sludge  reuse  or  disposal  practice. 
Submit'al  of  DMR's  is  not  required  from 
POTWs  with  a  design  flow  rate  of  less 
than  1  mgd  or  other  TWTDS  (including 
sludge  only  facilities). 

Part  IX.  Records 

A.  The  permittee  shall  retain  records 
of  all  data  used  to  complete  the 
application  for  this  permit  for  a  period 
of  at  least  five  years,  unless  required  by 
40  CFR  part  503  to  be  retained  for  a 
longer  period. 

B.  The  permittee  shall  retain  all 
records  of  monitoring  information 
required  by  this  permit,  related  to  the 
permittee's  sludge  generation, 
treatment,  use  and  disposal  activities, 
for  a  period  of  at  least  five  years  from 
the  date  of  the  sample  or  measurement, 
unless  required  by  40  CFR  part  503  to 
be  retained  for  a  longer  period. 

C.  The  permittee  shall  retain  copies  of 
all  reports  required  by  this  permit  for  a 
period  of  at  least  five  years  from  the 
date  of  the  report,  unless  required  by  40 
CFR  part  503  to  be  retained  for  a  longer 
period. 

D.  At  any  time  upon  the  request  of  the 
permitting  authority,  the  period 
required  for  retention  of  records  and 
reports  may  be  extended. 

E.  All  reports  and  information 
submitted  to  the  permitting  authority 
shall  be  signed  and  certified  by  the 
following  individual,  as  appropriate;  by 
a  responsible  corporate  officer;  by  a 
general  partner  or  the  proprietor;  by  the 
principle  executive  office  or  ranking 
public  official  of  a  municipality.  State, 
federal  or  other  public  agency;  or  by  a 
duly  authorized  representative. 

F.  Any  person  who  knowingly  makes 
a  false  statement,  representation  or 
certification  in  any  record  or  other 
document  submitted  or  required  to  be 
maintained  under  this  permit  shall  be 
subject  to  imposition  of  a  fine  of  up  to 
$10,000  for  each  violation,  or 
imprisonment  for  up  to  two  years  for 
each  violation,  or  both  a  fine  and 
imprisonment.  Upon  subsequent 
convictions  for  the  same  offense,  such 
persons  shall  be  subject  to  the 
imposition  of  a  fine  of  up  to  $20,000  per 
day  for  each  violation,  or  imprisonment 
for  up  to  four  years,  or  both  a  fine  and 
imprisonment. 

Part  X.  Definitions 

A.  Active  sewage  sludge  unit  is  a 
sewage  sludge  unit  that  has  not  closed. 

B.  Agricultural  land  is  land  on  which 
a  food  crop,  a  feed  crop,  or  a  fiber  crop 
is  grown.  This  includes  range  land  and 
land  used  as  pasture. 


C.  Agronomic  Rate  is  the  whole 
sludge  application  rate  (dry  weight 
basis)  designed:  (1)  To  provide  the 
amount  of  nitrogen  needed  bv  the  food 
crop,  feed  crop,  fiber  crop,  cover  crop, 
or  vegetation  grown  on  the  land;  and  (2) 
to  minimize  the  amount  of  nitrogen  in 
the  sewage  sludge  that  passes  below  the 
root  zone  of  the  crop  or  vegetation 
grown  on  the  land  to  the  ground  water. 

D.  Annual  pollutant  loading  rate  is 
the  maximum  amount  of  a  pollutant  that 
(.an  be  applied  to  a  unit  area  of  land 
during  a  365  day  period. 

E.  Annual  whole  sludge  application 
rate  is  the  maximum  amount  of  sewage 
sludge  (dry  weight  basis)  that  can  be 
applied  to  a  unit  area  of  land  during  a 
365  day  period. 

F.  Apply  sewage  sludge  or  sewage 
sludge  applied  to  the  land  means  land 
application  of  sewage  sludge. 

G.  Aquifer  is  a  geologic  formation, 
group  of  geologic  formations,  or  a 
portion  of  a  geologic  formation  capable 
of  yielding  ground  water  to  wells  or 
springs. 

H  Base  flood  is  a  flood  that  has  a  one 
percent  chance  of  occurring  in  any 
given  year  (i.e.,  a  flood  with  a 
magnitude  equalled  once  in  100  years) 

I.  Bulk  sewage  sludge  is  sewage  sludge 
that  is  not  sold  or  given  away  in  a  bag 
or  other  container  for  application  to  the 
land. 

J.  Contaminate  an  aquifer  means  to 
introduce  a  substance  that  causes  the 
maximum  contaminant  level  for  nitrate 
in  40  CFR  141.62(b)  to  be  exceeded  in 
ground  water  or  that  causes  the  existing 
concentration  of  nitrate  in  ground  water 
to  increase  when  the  existing 
concentration  of  nitrate  in  the  ground 
water  exceeds  the  maximum 
contamination  level  for  nitrate  in  40 
CFR  141.62(b). 

K.  Covens  soil  or  other  material  used 
to  cover  sewage  sludge  placed  on  an 
active  sewage  sludge  unit. 

L.  Cumulative  pollutant  loading  rate 
is  the  maximum  amount  of  an  inorganic 
pollutant  that  can  be  applied  to  an  area 
of  land. 

M.  CWA  means  the  Clean  Water  .^ct 
(formerly  referred  to  as  either  the 
Federal  Water  Pollution  .^ct  or  the 
Federal  Water  Pollution  Control  Act 
Amendments  of  1972).  Public  Law  92- 
500.  as  amended  bv  Public  Law  95-217. 
Public  Law  95-576.  Public  Law  96-483. 
Public  Law  97-117,  and  Public  Law 
100- 

N.  Domestic  sewage  is  waste  and 
wastewater  from  humans  or  household 
operations  that  is  discharged  to  or 
otherwise  enters  a  treatment  works. 

O.  Displacement  is  the  relative 
movement  of  any  two  sides  of  a  fault 
measured  in  any  direction. 


44970 


Federal  Register / Vol.  63,  No.  162 /Friday.  August  21,  1998 /Notices 


P.  Dry  weight  basis  means  calculated 
on  the  basis  of  having  been  dried  at  105 
degrees  Celsius  until  reaching  a 
constant  mass  (i.e.,  essentially  100 
percent  solids  content). 

Q.  EPA  means  the  United  States 
Environmental  Protection  Agency. 

R.  Fault  is  a  fracture  or  zone  of 
fractures  in  any  materials  along  which 
strata  on  one  side  are  displaced  with 
respect  to  strata  on  the  other  side. 

S.  Feed  crops  are  crops  produced 
primarily  for  consumption  by  animals. 
T.  Fiber  crops  are  crops  such  as  flax 
and  cotton. 

U.  Final  cover  is  the  last  layer  of  soil 
or  other  material  placed  on  a  sewage 
sludge  unit  at  closure. 

V.  Food  crops  are  crops  consumed  by 
humans.  These  include,  but  are  not 
limited  to,  fruits  vegetables,  and 
tobacco. 

W.  Forest  is  a  tract  of  land  thick  with 
trees  and  underbrush. 

X.  Ground  water  is  water  below  the 
land  surface  in  the  saturated  zone. 

Y.  Holocene  time  is  the  most  recent 
epoch  of  the  Quaternary  period, 
extending  from  the  end  of  the 
Pleistocene  epoch  to  the  present. 

Z.  Industrial  wastewater  is  wastewater 
generated  in  a  commercial  or  industrial 
process. 

AA.  Land  application  is  the  spraying 
or  spreading  of  sewage  sludge  onto  the 
land  surface;  the  injection  of  sewage 
sludge  below  the  land  surface;  or  the 
incorporation  of  sewage  sludge  into  the 
soil  so  that  the  sewage  sludge  can  either 
condition  the  soil  or  fertilize  crops  or 
vegetation  grown  in  the  soil. 

BB.  Leachate  collection  system  is  a 
system  or  device  installed  immediately 
above  a  liner  that  is  designed, 
constructed,  maintained,  and  operated 
to  collect  and  remove  leachate  from  a 
sewage  sludge  unit. 

CC.  Liner  is  soil  or  synthetic  material 
that  has  a  hydraulic  conductivity  of 
1x10  "  ^  centimeters  per  second  or  less. 

DD.  Lower  explosive  limit  for  methane 
gas  is  the  lowest  percentage  of  methane 
gas  in  air.  by  volume,  that  propagates  a 
flame  at  25  degrees  Celsius  and 
atmospheric  pressure. 

EE.  Monthly  average  is  the  arithmetic 
mean  of  all  measurements  taken  during 
the  month. 

FF.  Municipality  means  a  city,  town, 
borough,  county,  parish,  district, 
association,  or  other  public  body 
(including  an  intermunicipal  Agency  of 
two  or  more  of  the  foregoing  entities) 
created  by  or  under  State  law;  an  Indian 
tribe  or  an  authorized  Indian  tribal 
organization  having  jurisdiction  over 
sewage  sludge  management;  or  a 
designated  and  approved  management 
Agency  under  section  208  of  the  CWA. 


as  amended.  The  definition  includes  a 
special  district  created  under  State  law, 
such  as  a  water  district,  sewer  district, 
sanitary  district,  utility  district,  drainage 
district,  or  similar  entity,  or  an 
integrated  waste  management  facility  as 
defined  in  section  201(3)  of  the  CWA,  as 
amended,  that  has  as  one  of  its  principal 
responsibilities  the  treatment,  transport, 
use,  or  disposal  of  sewage  sludge. 

GG.  Other  container  is  either  an  open 
or  closed  receptacle.  This  includes,  but 
is  not  limited  to,  a  bucket,  a  box,  a 
carton,  and  a  vehicle  or  trailer  with  a 
load  capacity  of  one  metric  ton  or  less. 

HH.  Pasture  is  land  on  which  animals 
feed  directly  on  feed  crops  such  as 
legumes,  grasses,  grain  stubble,  or 
stover. 

II.  Permitting  authority  is  either  EPA 
or  a  State  with  an  EPA-approved  sludge 
management  program. 

JJ.  Person  is  an  individual, 
association,  partnership,  corporation, 
municipality.  State  or  Federal  agency,  or 
an  agent  or  employee  thereof. 

KK.  Person  who  prepares  sewage 
sludge  is  either  the  person  who 
generates  sewage  sludge  during 
treatment  of  domestic  sewage  in  a 
treatment  works  or  the  person  who 
derives  a  material  from  sewage  sludge. 

LL.  Place  sewage  sludge  or  sewage 
sludge  placed  means  disposal  of  sewage 
sludge  on  a  surface  disposal  site. 

MM.  Pollutant  is  an  organic 
substance,  an  inorganic  substance,  a 
combination  of  organic  and  inorganic 
substances,  or  a  pathogenic  organism 
that,  after  discharge  and  upon  exposure, 
ingestion,  inhalation,  or  assimilation 
into  an  organism  either  directly  from  the 
environment  or  indirectly  by  ingestion 
through  the  food  chain,  could,  on  the 
basis  of  information  available  to  the 
Administrator  of  EPA,  cause  death, 
disease,  behavioral  abnormalities, 
cancer,  genetic  mutations,  physiological 
malfunctions  (including  malfunction  in 
reproduction),  or  physical  deformations 
in  either  organisms  or  offspring  of  the 
organisms. 

NN.  Pollutant  limit  is  a  numerical 
value  that  describes  the  amount  of  a 
pollutant  allowed  per  unit  emiount  of 
sewage  sludge  (e.g.,  milligrams  per 
kilogram  of  total  solids);  the  amount  of 
a  pollutant  that  can  be  applied  to  a  unit 
area  of  land  (e.g.,  kilograms  per  hectare); 
or  the  volume  of  a  material  that  can  be 
applied  to  a  unit  area  of  land  (e.g., 
gallons  per  acre). 

OO.  Public  contact  site  is  land  with  a 
high  potential  for  contact  by  the  public. 
This  includes,  but  is  not  limited  to, 
public  parks,  ball  fields,  cemeteries, 
plant  nurseries,  turf  farms,  and  golf 
courses. 


PP.  Qualified  ground  water  scientist  is 
an  individual  with  a  baccalaureate  or 
post-graduate  degree  in  the  natural 
sciences  or  engineering  who  has 
sufficient  training  and  experience  in 
ground  water  hydrology  and  related 
fields,  as  may  be  demonstrated  by  State 
registration,  professional  certification, 
or  completion  of  accredited  university 
programs,  to  make  sound  professional 
judgements  regarding  ground  water 
monitoring,  pollutant  fate  and  transport, 
and  corrective  action. 

QQ.  Range  land  is  open  land  with 
indigenous  vegetation. 

RR.  Reclamation  site  is  drastically 
disturbed  land  that  is  reclaimed  using 
sewage  sludge.  This  includes,  but  is  not 
limited  to,  strip  mines  and  construction 
sites. 

SS.  Runoff  is  rainwater,  leachate,  or 
other  liquid  that  drains  overland  on  any 
part  of  a  land  surface  and  runs  off  of  the 
land  surface. 

TT.  Seismic  impact  zone  is  an  area 
that  has  a  10  percent  or  greater 
probability  that  the  horizontal  ground 
level  acceleration  of  the  rock  in  the  area 
exceeds  0.10  gravity  once  in  250  years. 

UU.  Sewage  sludge  is  solid,  semi- 
solid, or  liquid  residue  generated  during 
the  treatment  of  domestic  sewage  in  a 
treatment  works.  Sewage  sludge 
includes,  but  is  not  limited  to,  domestic 
septage;  scum  or  solids  removed  in 
primary,  secondary,  or  advanced 
wastewater  treatment  processes;  and  a 
material  derived  from  sewage  sludge. 
Sewage  sludge  does  not  include  ash 
generated  during  the  firing  of  sewage 
sludge  in  a  sewage  sludge  incinerator  or 
grit  and  screenings  generated  during 
preliminary  treatment  of  domestic 
sewage  in  a  treatment  works. 

W.  Sewage  sludge  unit  is  land  on 
which  only  sewage  sludge  is  placed  for 
final  disposal.  This  does  not  include 
land  on  which  sewage  sludge  is  either 
stored  or  treated.  Land  does  not  include 
waters  of  the  United  States,  as  defined 
in  40  CFR  Subpart  122.2. 

WW.  Sewage  sludge  unit  boundary  is 
the  outermost  perimeter  of  an  active 
sewage  sludge  unit. 

XX.  Store  or  storage  of  sewage  sludge 
is  the  placement  of  sewage  sludge  on 
land  on  which  the  sewage  sludge 
remains  for  two  years  or  less.  This  does 
not  include  the  placement  of  sewage 
sludge  on  land  for  treatment. 

YY.  Surface  disposal  site  is  an  area  of 
land  that  contains  one  or  more  active 
sewage  sludge  units. 

ZZ.  Treat  or  treatment  of  sewage 
sludge  is  the  preparation  of  sewage 
sludge  for  final  use  or  disposal.  This 
includes,  but  is  not  limited  to, 
thickening,  stabilization,  and 
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dewatering  of  sewage  sludge.  This  does 
not  include  storage  of  sewage  sludge. 

aa.  Treatment  works  (TWTDS)  is 
either  a  federally  owned,  publicly 
owned,  or  privately  owned  device  or 
system  used  to  treat  (including  recycle 
and  reclaim)  either  domestic  sewage  or 
a  combination  of  domestic  sewage  and 
industrial  waste  of  a  liquid  nature.  EPA 
may  designate  any  person  a  TWTDS 
where  the  designation  is  necessary  to 
ensure  compliance  with  the  40  CFR  Part 
503  regulations. 

bb.  Unstable  area  is  land  subject  to 
natural  or  human-induced  forces  that 
may  damage  the  structural  components 
of  an  active  sewage  sludge  unit.  This 
includes,  but  is  not  limited  to,  land  on 
which  the  soils  are  subject  to  mass 
movement. 

cc.  Wetlands  means  those  areas  that 
are  inundated  or  saturated  by  surface 
water  or  ground  water  at  a  frequency 
and  duration  to  support,  and  that  under 
normal  circumstances  do  support,  a 
prevalence  of  vegetation  typically 
adapted  for  life  in  saturated  soil 
conditions.  Wetlands  generally  include 
swamps,  marshes,  bogs,  and  similar 
areas. 

Part  XI.  Outline  of  Permit 

Element  1.  Land  Application 

Section  I.  Requirements  Applying  to  All 
Sewage  Sludge  Land  Application 

A.  General  Requirements 

B.  Testing  Requirements 

C.  Monitoring  Requirements 
Section  IL  Requirements  Specific  to  Bulk 

Sewage  Sludge  for  Application  to  the 
Land  Meeting  Class  A  or  B  Pathogen 
Reduction  and  the  Cumulative  Loading 
Rates  in  Table  2,  or  Class  B  Pathogen 
Reduction  and  the  Pollutant 
Concentrations  in  Table  3. 

A.  Pollutant  Limits 

B.  Pathogen  Control 

C.  Management  Practices 

D.  Notification  Requirements 

E.  Recordkeeping  Requirements 

F.  Reporting  Requirements 

Section  IH.  Requirements  Specific  to  Bulk 
Sewage  Sludge  Meeting  Pollutant 
Concentrations  in  Table  3  and  Class  A 
Pathogen  Reduction  Requirements. 

A.  Pollutant  Limits 

B.  Pathogen  Control 

C.  Management  Practices 

D.  Notification  Requirements 

E.  Recordkeeping  Requirements 

F.  Reporting  Requirements 

Section  IV.  Requirements  Specific  to  Sludge 
Sold  or  Given  Away  in  a  Bag  or  Other 
Container  for  Application  to  the  Land 
that  does  not  Meet  the  Pollutant 
Concentrations  in  Table  3. 

A.  Pollutant  Limits 

B.  Pathogen  Control 

C.  Management  Practices 

D.  Notification  Requirements 

E.  Recordkeeping  Requirements 

F.  Reporting  Requirements 


Element  2.  Surface  Disposal 

Section  I.  Requirements  Applying  to  All 
Sewage  Sludge  Surface  Disposal 

A.  General  Requirements 

B.  Management  Practices 

C.  Testing  Requirements 

D.  Monitoring  Requirements 

Section  II.  Requirements  Specific  to  Surface 
Disposal  Sites  Without  a  Liner  and 
Leachate  Collection  System 

A.  Pollutant  Limits 

B.  Management  Practices 

C.  Notification  Requirements 

D.  Recordkeeping  Requirements 

E.  Reporting  Requirements 

Section  III.  Requirements  Specific  to  Surface 
Disposal  Sites  With  a  Liner  and  Leachate 
Collection  System 

A.  Pollutant  Limits 

B.  Management  Practices 

C.  Notification  Requirements 

D.  Recordkeeping  Requirements 

E.  Reporting  Requirements 

Element  3.  Municipal  Solid  Waste  Landfill 
Disposal 

Section  I.  Requirements  Applying  to  All 

Municipal  Solid  Waste  Landfill  Disposal 
Activities 

Part  XII.  Instructions  To  Permittees 

Select  only  those  Elements  and 
Sections  which  apply  to  your  sludge 
reuse  or  disposal  practice. 

If  your  facility  utilizes  more  than  one 
type  of  disposal  or  reuse  method  (for 
example,  Element  I  and  Element  II 
apply)  or  the  quality  of  your  sludge 
varies  (for  example.  Section  11  and 
Section  III  of  Element  I  apply)  use  a 
separate  Discharge  Monitoring  Report 
(DMR)  for  each  Section  that  is 
applicable. 

The  sludge  DMRs  shall  be  due  by 
February  19th  of  each  year  and  shall 
cover  the  previous  January  through 
December  time  period  for  those  publiclv 
owned  treatment  works  (POTWs) 
(defined  as  a  treatment  works  treating 
domestic  sewage  that  is  owned  by  a 
municipality  or  State)  with  a  design 
flow  rate  equal  to  or  greater  than  one 
million  gallons  per  day  (mgd),  and 
POTWs  that  serve  10,000  people  or 
more,  or  any  POTW  required  to  have  an 
approved  pretreatment  program  imder 
40  CFR  Subpart  403.8(a)  for  each  final 
sewage  sludge  reuse  or  disposal 
practice.  Submittal  of  DMR's  is  not 
required  from  POTWs  with  a  design 
flow  rate  of  less  than  1  mgd  or  other 
TWTDS  (including  sludge  only 
facilities). 

The  sludge  conditions  do  not  appiv  to 
wastewater  treatment  lagoons  where 
sludge  is  not  wasted  for  final  reuse/ 
disposal.  If  the  sludge  is  not  removed, 
the  permittee  shall  indicate  on  the  DMR 
"No  Discharge". 


Element  1 — Land  Application 

Section  I:  Requirements  Applying  to  All 
Sewage  Sludge  Land  Application 

Section  II:  Requirements  Specific  to 

Bulk  Sewage  Sludge  for  Application 
to  the  Land  Meeting  Class  A  or  B 
Pathogen  Reduction  and  the 
Cumulative  Loading  Rates  in  Table 
2.  or  Class  B  Pathogen  Reduction 
and  the  Pollutant  Concentrations  in 
Table  3 

Section  III;  Requirements  Specific  to 
Bulk  Sewage  Sludge  Meeting 
Pollutant  Concentrations  in  Table  3 
and  Class  A  Pathogen  Reduction 
Requirements 

Section  IV:  Requirements  Specific  to 

Sludge  Sold  or  Given  Awav  in  a  Bag 
or  Other  Contamer  for  .Application 
to  the  Land  that  does  not  Meet  the 
Pollutant  Concentrations  in  Table  3 

Element  2 — Surface  Disposal 

Section  I:  Requirements  .Applying  to  All 
Sewage  Sludge  Surface  Disposal 

Section  II:  Requirements  Specific  to 
Surface  Disposal  Sites  Without  a 
Liner  and  Leachate  Collection 
System 

Section  III:  Requirements  Specific  to 
Surface  Disposal  Sites  With  a  Liner 
and  Leachate  Collection  System 

Element  3 — Municipal  Solid  Waste 
Landfill  Disposal 

Section  I:  Requirements  .Applying  to  All 
Municipal  Solid  Waste  Landfill 
Disposal  .Activities 

Part  XIII.  Body  of  Permit 

Element  1 — Land  Application 

Section  I  Requirements  Applying  to  All 
Sewage  Sludge  Land  Application 

A   Genera!  Requirements 

1.  The  permittee  shall  handle  and 
dispose  of  sewage  sludge  in  accordance 
with  section  405  of  the  Clean  Water  .Act 
and  all  other  applicable  Federal 
regulations  to  protect  public  health  and 
the  environment  from  any  reasonably 
anticipated  ad\erse  effects  due  to  any 
toxic  pollutants  which  may  be  present 
in  the  sludge. 

2.  If  requirements  for  sludge 
management  practices  or  pollutant 
criteria  become  more  stringent  than  the 
sludge  pollutant  limits  or  acceptable 
management  practices  in  this  permit,  or 
control  a  pollutant  not  listed  in  this 
permit,  this  permit  may  be  modified  or 
revoked  and  reissued  to  conform  to  the 
requirements  promulgated  at  section 
405(d)(2)  of  the  Clean  Water  Act  (CWA) 

3.  In  all  cases,  if  the  person  (permit 
holder)  who  prepares  the  sewage  sludge 
supplies  the  sewage  sludge  to  another 
person  for  land  application  i.se  or  to  the 
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owner  or  lease  holder  of  the  land,  the 
permit  holder  shall  provide  necessary 
information  to  the  parties  who  receive 
the  sludge  to  assure  compliance  with 
these  regulations. 

4.  The  permittee  shall  give  prior 
notice  to  EPA  (Chief.  NPDES  Permits 
Branch,  Water  Quality  Protection 
Division.  Mail  Code  6VVQ-P.  EPA 
Region  6,  1445  Ross  Avenue,  Dallas, 
Texas  75202)  of  any  planned  changes  in 
the  sewage  sludge  disposal  practice,  in 
accordance  with  40  CFR  122.41(l)(l)(iii). 
These  changes  may  justify  the 
application  of  permit  conditions  that  are 
different  from  or  absent  in  the  e.xisting 
permit.  Change  in  the  sludge  use  or 
disposal  practice  may  be  cause  for 
revoking  and  reissuing  the  permit  in 
accordance  with  40  CFR  122.62(a)(1). 

5.  The  permittee  shall  complete  the 
following  evaluation  of  the  sewage 
sludge  generated  by  the  facility.  The 
permittee  shall  retain  this  information 
on  site  and  it  shall  be  made  available  for 
inspection  purposes  within  three  vears 
of  the  effective  date  of  the  permit. 

a.  An  annual  quantitative  tabulation 
of  the  ultimate  disposition  of  all  sewage 
sludge  (including,  but  not  limited  to,  the 
amount  beneficially  reused,  landfiUed, 
surface  disposed,  and  incinerated). 

b.  An  assessment  of  technological 
processes  and  an  economic  analysis 
evaluating  the  potential  for  beneficial 
reuse  of  all  sewage  sludge  not  currently 
beneficially  reused,  including  a  listing 
of  any  steps  which  would  be  required  to 
achieve  the  sludge  quality  necessary  to 
beneficially  reuse  the  sludge. 

c.  A  description  of,  including  the 
expected  results  and  the  anticipated 
timing  for,  all  projects  in  process,  in 
planning  and/or  being  considered 
which  are  directed  towards  additional 
beneficial  reuse  of  sewage  sludge. 

d.  A  listing  of  the  specific  steps 
(controls/changes)  which  would  be 
necessary  to  achieve  and  sustain  the 
quality  of  the  sludge  so  that  the 
pollutant  concentrations  in  the  sludge 
fall  below  the  pollutant  concentration 
criteria  listed  in  Part  XIII,  Element  I, 
Section  III,  Table  3  of  the  permit. 

e.  A  listing  of,  and  the  anticipated 
timing  for,  all  projects  in  process,  in 
planning,  and/or  being  considered 
which  are  directed  towards  meeting  the 
sludge  quality  referenced  in  (d)  above. 

f.  In  accordance  with  40  CFR 
503.13(a)(3).  if  bulk  sewage  sludge  is 
applied  to  a  lawn  or  home  garden,  the 
concentration  of  each  pollutant  in  the 
sewage  sludge  shall  not  exceed  the 
concentration  of  pollutants  in  Table  3, 
Element  I,  Section  III. 

6.  Coverage  under  this  permit  does 
not  relieve  the  permittee  from 
complying  with  state  regulations 


applicable  to  sewage  sludge  use  and 
disposal. 

B.  Testing  Requirements 

1.  Sewage  sludge  shall  be  tested  once 
during  the  life  of  the  permit  within  one 
year  from  the  effective  date  of  the 
permit  in  accordance  with  the  method 
specified  at  40  CFR  part  268,  appendix 
I  (Toxicity  Characteristic  Leaching 
Procedure  (TCLP))  or  other  approved 
methods  on  those  publicly  owned 
treatment  works  (POTWsj  (defined  as  a 
treatment  works  treating  domestic 
sewage  that  is  owned  by  a  municipality 
or  State)  with  a  design  flow  rate  equal 
to  or  greater  than  one  million  gallons 
per  day  (mgd),  and  POTWs  that  serve 
10.000  people  or  more,  or  any  POTW 
required  to  have  an  approved 
pretreatment  program  under  40  CFR 
403.8(a)  for  each  final  sewage  sludge 
reuse  or  disposal  practice.  This 
provision  does  not  apply  to  those 
POTWs  with  a  design  flow  of  less  than 
1  mgd  or  other  TWTDS  (sludge  only 
facilities).  Sludge  shall  be  tested  after 
final  treatment  prior  to  leaving  the 
POTW  site.  Sewage  sludge  determined 
to  be  a  hazardous  waste  in  accordance 
with  40  CFR  part  261.  shall  be  handled 
according  to  RCRA  standards  for  the 
disposal  of  hazardous  waste  in 
accordance  with  40  CFR  part  262.  The 
disposal  of  sewage  sludge  determined  to 
be  a  hazardous  waste,  in  other  than  a 
certified  hazardous  waste  disposal 
facility  shall  be  prohibited.  The 
Information  Management  Section, 
telephone  no.  (214)  665-6750.  and  the 
appropriate  state  agency  shall  be 
notified  of  test  failure  within  24  hours. 
.■\  written  report  shall  be  provided  to 
this  office  within  7  days  after  failing  the 
TCLP.  The  report  will  contain  test 
results,  certification  that  unauthorized 
disposal  has  not  occurred  and  a 
summary  of  alternative  disposal  plans 
that  comply  with  RCRA  standards  for 
the  disposal  of  hazardous  waste.  The 
report  shall  be  addressed  to:  Director, 
Multimedia  Planning  and  Permitting 
Division,  EPA  Region  6,  Mail  Code  6PD, 
1445  Ross  Avenue.  Dallas,  Texas  75202. 
A  copy  of  this  report  shall  be  sent  to  the 
Chief,  Water  Enforcement  Branch, 
Compliance  Assurance  and  Enforcement 
Division,  Mail  Code  6EN-VV.  at  the  same 
street  address. 

2.  Sewage  sludge  shall  not  be  applied 
to  the  land  if  the  concentration  of  any 
of  the  pollutants  exceed  the  pollutant 
concentration  criteria  in  Table  1. 
Testing  for  PCBs  is  only  required  by 
those  POTWs  with  a  design  flow  rate 
equal  to  or  greater  than  one  mgd,  and 
POTWs  that  serve  10,000  people  or 
more,  or  any  POTIV  required  to  have  an 
approved  pretreatment  program  under 


40  CFR  403.8(a)  for  each  final  sewage 
sludge  reuse  or  disposal  practice.  If  the 
concentration  of  PCB's  in  sewage  sludge 
exceeds  10  mg/kg  and  the  sludge  is 
applied  to  food  chain  crops,  then  the 
sludge  must  be  incorporated  into  the 
soil. 

The  frequency  of  testing  for  pollutants 
in  Table  1  is  found  in  Element  1, 
Section  I.C. 

Table  1 


Pollutant 

Ceiling  Con- 
centrations 
(milligrams  per 
kilogram) 

Arsenic  

Cadmium 

Copper  

Lead  

Mercury  

MolytxJenum  

75 
85 
4300 
840 
57 
75 

Nickel  

Selenium  

Zinc  

420 

100 

7500 

PCB's  

49- 

'  Dry  weight  tjasis. 

3.  Pathogen  Control.  All  sewage 
sludge  that  is  applied  to  agricultural 
land,  forest,  a  public  contact  site,  or  a 
reclamation  site  shall  be  treated  by 
either  the  Class  A  or  Class  B  pathogen 
requirements.  Sewage  sludge  that  is 
applied  to  a  lawn  or  home  garden  shall 
be  treated  by  the  Class  A  pathogen 
requirements.  Sewage  sludge  that  is  sold 
or  given  away  in  a  bag  shall  be  treated 
by  Class  A  pathogen  requirements. 

a.  Six  alternatives  are  available  to 
demonstrate  compliance  with  Class  A 
sewage  sludge.  All  6  options  require 
either  the  density  of  fecal  coliform  in 
the  sewage  sludge  be  less  than  1000 
Most  Probable  Number  (MPN)  per  gram 
of  total  solids  (dry  weight  basis),  or  the 
density  of  Salmonella  sp.  bacteria  in  the 
sewage  sludge  be  less  than  three  MPN 
per  four  grams  of  total  solids  (dry 
weight  basis)  at  the  time  the  sewage 
sludge  is  used  or  disposed;  at  the  time 
the  sewage  sludge  is  prepared  for  sale  or 
given  away  in  a  bag  or  other  container 
for  application  to  the  land.  Below  are 
the  additional  requirements  necessary 
to  meet  the  definition  of  a  Class  A 
sludge.  For  any  Class  A  sludge,  when 
vector  attraction  reduction  Alternatives 
1-5  are  used,  pathogen  reduction  must 
be  met  either  prior  to  or  at  the  same 
time. 

Alternative  1 — The  temperature  of  the 
sewage  sludge  that  is  used  or  disposed 
shall  be  maintained  at  a  specific  value 
for  a  period  of  time.  See  40  CFR 
503.32(a)(3)(ii)  for  specific  information. 
This  alternative  is  not  applicable  to 
composting. 
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Alternative  2 — The  pH  of  the  sewage 
sludge  that  is  used  or  disposed  shall  be 
raised  to  above  12  and  shall  remain 
above  12  for  72  hours.  pH  shall  be 
defined  as  the  logarithm  of  the 
reciprocal  of  the  hydrogen  ion 
concentration  m.easured  at  25°C  or 
measured  at  another  temperature  and 
then  converted  to  an  equivalent  value  at 
25°C. 

The  temperature  of  the  sewage  sludge 
shall  be  above  52  degrees  Celsius  for  12 
hours  or  longer  during  the  period  that 
the  pH  of  the  sewage  sludge  is  above  12. 

At  the  end  of  the  72  hour  period 
during  which  the  pH  of  the  sewage 
sludge  is  above  12,  the  sewage  sludge 
shall  be  air  dried  to  achieve  a  percent 
solids  in  the  sewage  sludge  greater  than 
50  percent. 

Alternative  3 — The  sewage  sludge 
shall  be  analyzed  for  enteric  viruses 
prior  to  pathogen  treatment.  The  limit 
for  enteric  viruses  is  one  Plaque-forming 
Unit  per  four  grams  of  total  solids  (dry 
weight  basis)  either  before  or  following 
pathogen  treatment.  See  40  CFR 
503.32(a)(5)(ii)  for  specific  information. 
The  sewage  sludge  shall  be  analyzed  for 
viable  helminth  ova  prior  to  pathogen 
treatment.  The  limit  for  viable  helminth 
ova  is  less  than  one  per  four  grams  of 
total  solids  (dry  weight  basis)  either 
before  or  following  pathogen  treatment. 
See  40  CFR  503.32(a)(5)(iii)  for  specific 
information. 

Alternative  4 — The  density  of  enteric 
viruses  in  the  sewage  sludge  shall  be 
less  than  one  Plaque-forming  Unit  per 
four  grams  of  total  solids  (dry  weight 
basis)  at  the  time  the  sewage  sludge  is 
used  or  disposed  or  at  the  time  the 
sludge  is  prepared  for  sale  or  given 
away  in  a  bag  or  other  container  for 
application  to  the  land. 

The  density  of  viable  helminth  ova  in 
the  sewage  sludge  shall  be  less  than  one 
per  four  grams  of  total  solids  (dry 
weight  basis)  at  the  time  the  sewage 
sludge  is  used  or  disposed  or  at  the  time 
the  sewage  sludge  is  prepared  for  sale  or 
given  away  in  a  bag  or  other  container 
for  application  to  the  land. 

Alternative  5 — Sewage  sludge  shall  be 
treated  by  one  of  the  Processes  to 
Further  Reduce  Pathogens  (PFRP) 
described  in  40  CFR  part  503,  appendix 
B.  PFRPs  include  composting,  heat 
drying,  heat  treatment,  and 
thermophilic  aerobic  digestion. 

Alternative  6 — Sewage  sludge  shall  be 
treated  by  a  process  that  is  equivalent  to 
a  Process  to  Further  Reduce  Pathogens, 
if  individually  approved  by  the 
Pathogen  Equivalency  Committee 
representing  the  EPA. 

D.  Three  alternatives  are  available  to 
demonstrate  compliance  with  Class  B 
sewage  sludge. 


Alternative  1 — (i)  Seven 
representative  samples  of  the  sewage 
sludge  that  is  used  shall  be  collected  for 
one  monitoring  episode  at  the  time  the 
sewage  sludge  is  used  or  disposed. 

(ii)  The  geometric  mean  of  the  density 
of  fecal  coliform  in  the  samples 
collected  shall  be  less  than  either 
2.000.000  MPN  per  gram  of  total  solids 
(dry  weight  basis)  or  2,000.000  Colony 
Forming  Units  per  gram  of  total  solids 
(dry  weight  basis). 

Alternative  2 — Sewage  sludge  shall  be 
treated  in  one  of  the  Processes  to 
Significantly  Reduce  Pathogens  (PSRP) 
described  in  40  CFR  part  503.  appendix 
B. 

Alternative  3 — Sewage  sludge  shall  be 
treated  in  a  process  that  is  equivalent  to 
a  PSRP.  if  individually  approved  by  the 
Pathogen  Equivalency  Committee 
representing  the  EPA. 

In  addition,  the  following  site 
restrictions  must  be  met  if  Class  B 
sludge  is  land  applied. 

i.  Food  crops  with  harvested  parts 
that  touch  the  sewage  sludge/soil 
mixture  and  are  totally  above  the  land 
surface  shall  not  be  harvested  for  14 
months  after  application  of  sewage 
sludge. 

ii.  Food  crops  with  harvested  parts 
below  the  surface  of  the  land  shall  not 
be  harvested  for  20  months  after 
application  of  sewage  sludge  when  the 
sewage  sludge  remains  on  the  land 
surface  for  4  months  or  longer  prior  to 
incorporation  into  the  soil. 

iii.  Food  crops  with  harvested  parts 
below  the  surface  of  the  land  shall  not 
be  harvested  for  38  months  after 
application  of  sewage  sludge  when  the 
sewage  sludge  remains  on  the  land 
surface  for  less  than  4  months  prior  to 
incorporation  into  the  soil. 

iv.  Food  crops,  feed  crops,  and  fiber 
crops  shall  not  be  harvested  for  30  days 
after  application  of  sewage  sludge. 

V.  Animals  shall  not  be  grazed  on  the 
land  for  30  days  after  application  of 
sewage  sludge. 

vi.  Turf  growTi  on  land  where  sewage 
sludge  is  applied  shall  not  be  harvested 
for  1  year  after  application  of  the  sewage 
sludge  when  the  harvested  turf  is  placed 
on  either  land  with  a  high  potential  for 
public  exposure  or  a  lawn,  unless 
otherwise  specified  by  the  permitting 
authority. 

vii.  Public  access  to  land  with  a  high 
potential  for  public  exposure  shall  be 
restricted  for  1  year  after  application  of 
sewage  sludge. 

viii.  Public  access  to  land  with  a  low 
potential  for  public  exposure  shall  be 
restricted  for  30  days  after  application  of 
sewage  sludge. 

4.  Vector  Attraction  Reduction 
Requirements.  All  bulk  sewage  sludge 


that  is  applied  to  agricultural  land, 
forest,  a  public  contact  site,  or  a 
reclamation  site  shall  be  treated  by  one 
of  the  following  alternatives  1  through 
10  for  Vector  Attraction  Reduction.  All 
bagged  sewage  sludge  shall  be  treated  b\ 
one  of  Alternatives  1-8  onlv.  If  bulk 
sewage  sludge  is  applied  to  a  home 
garden  or  lawn,  or  bagged  sewage  sludge 
is  applied  to  the  land,  only  alternative 
1  through  alternative  8  shall  be  used. 

Alternative  1 — The  mass  of  volatile 
solids  in  the  sewage  sludge  shall  be 
reduced  by  a  minimum  of  38  percent. 

Alternative  2 — If  Alternative  1  cannot 
be  met  for  an  anaerobically  digested 
sludge,  demonstration  can  be  made  by 
digesting  a  portion  of  the  previously 
digested  sludge  anaerobicallv  in  the 
laboratory  in  a  bench-scale  unit  for  40 
additional  days  at  a  temperature 
between  30  and  37  degrees  Celsius. 
Volatile  solids  must  be  reduced  bv  less 
than  17  percent  to  demonstrate 
compliance. 

Alternative  3 — If  Alternative  1  cannot 
be  met  for  an  aerobicallv  digested 
sludge,  demonstration  can  be  made  bv 
digesting  a  portion  of  the  previously 
digested  sludge  with  a  percent  solids  of 
two  percent  or  less  aerobicallv  in  the 
laboraton,'  in  a  bench-scale  unit  for  30 
additional  days  at  20  degrees  Celsius 
Volatile  solids  must  be  reduced  by  less 
than  15  percent  to  demonstrate 
compliance. 

Alternative  4 — The  specific  oxygen 
uptake  rate  (SOUR)  for  sewage  sludge 
treated  in  an  aerobic  process  shall  be 
equal  to  or  less  than  1.5  milligrams  of 
oxygen  per  hour  per  gram  of  total  solids 
(dry  weight  basis)  at  a  temperature  of  20 
degrees  Celsius. 

Alternative  5 — Sewage  sludge  shall  be 
treated  in  an  aerobic  process  for  14  days 
or  longer.  During  that  time,  the 
temperature  of  the  sewage  sludge  shall 
be  higher  than  40  degrees  Celsius  and 
the  average  temperature  of  the  sewage 
sludge  shall  be  higher  than  45  degrees 
Celsius. 

Alternati\'e  6 — The  pH  of  sewage 
sludge  shall  be  raised  to  12  or  higher  by 
alkali  addition  and.  without  the 
addition  of  more  alkali  shall  remain  at 
12  or  higher  for  two  hours  and  then  at 
11.5  or  higher  for  an  additional  22  hours 
at  the  time  the  sewage  sludge  is  used  or 
disposed;  at  the  time  the  sewage  sludge 
is  prepared  for  sale  or  given  away  in  a 
bag  or  other  container. 

Alternative  7 — The  percent  solids  of 
sewage  sludge  that  does  not  contain 
unstabilized  solids  generated  in  a 
primary  wastewater  treatment  process 
shall  be  equal  to  or  greater  than  75 
percent  based  on  the  moisture  content 
and  total  solids  prior  to  mixing  with 
other  materials.  Unstabilizad  solids  are 


44974 


Federal  Register/ Vol. 


63.  No.  162 /Friday.  August  21,  1998 /Notices 


defined  as  organic  materials  in  sewage 
sludge  that  have  not  been  treated  in 
either  an  aerobic  or  anaerobic  treatment 
process. 

Alternative  8 — The  percent  solids  of 
sewage  sludge  that  contains 
unstabilized  solids  generated  in  a 
primary  wastewater  treatment  process 
shall  be  equal  to  or  greater  than  90 
percent  based  on  the  moisture  content 
and  total  solids  prior  to  mixing  with 
other  materials  at  the  time  the  sludge  is 
used.  Unstabilized  solids  are  defined  as 
organic  materials  in  sewage  sludge  that 
have  not  been  treated  in  either  an 
aerobic  or  anaerobic  treatment  process. 

Alternative  9 — (i)  Sewage  sludge  shall 
be  injected  below  the  surface  of  the 
land. 

(ii)  No  significant  amount  of  the 
sewage  sludge  shall  be  present  on  the 
land  surface  within  one  hour  after  the 
sewage  sludge  is  injected. 

(iii)  When  sewage  sludge  that  is 
injected  below  the  surface  of  the  land  is 
Class  A  with  respect  to  pathogens,  the 
sewage  sludge  shall  be  injected  below 
the  land  surface  within  eight  hours  after 
being  discharged  from  the  pathogen 
treatment  process. 

Alternative  10 — (i)  Sewage  sludge 
applied  to  the  land  surface  or  placed  on 
a  surface  disposal  site  shall  be 
incorporated  into  the  soil  within  si.x 
hours  after  application  to  or  placement 
on  the  land. 

(ii)  When  sewage  sludge  that  is 
incorporated  into  the  soil  is  Class  A 
with  respect  to  pathogens,  the  sewage 
sludge  shall  be  applied  to  or  placed  on 
the  land  within  eight  hours  after  being 
discharged  from  the  pathogen  treatment 
process. 

C.  Monitoring  Requirements 

Toxicity  Characteristic  Leaching 
Procedure  (TCLP)  Test— Once/Permit 
Life,  performed  within  one  year  from 
the  effective  date  of  the  permit  (For 
publicly  owned  treatment  works 
(POTWs)  with  a  design  flow  of  1.0  mgd 
or  greater) 

PCBs— Once/ Year 

All  other  pollutants  shall  be 
monitored  at  the  frequency  shown 
below: 


Amount  of  sewage 

sludge '  (metric  tons/365 

day  period) 


0<  Sludge  <  290  

290  <  Sludge  <  1 ,500 


Frequerx;y 


Once/Year. 
Once/Quarter. 


Amount  of  sewage 

sludge '  (metric  tons/365 

day  penod) 


Frequency 


1.500  <  Sludge  <  15,000 
15.000  <  Sludge  


Once/Two  Months. 
Once/Month. 


Slope  percent 


0-3 
3-6 


'  Either  the  amount  of  bulk  sewage  sludge 
applied  to  the  land  or  the  amount  of  sewage 
sludge  received  by  a  person  who  prepares 
sewage  sludge  that  Is  sold  or  given  away  in  a 
bag  or  other  container  for  application  to  the 
land  (dry  weight  basis). 

Representative  samples  of  sewage 
sludge  shall  be  collected  and  analyzed 
in  accordance  with  the  methods 
referenced  in  40  CFR  503.8(b). 

Section  II.  Requirements  Specific  to 
Rulk  Sewage  Sludge  for  Application  to 
the  Land  Meeting  Class  A  or  B  Pathogen 
Reduction  and  the  Cumulative  Loading 
Rates  in  Table  2.  or  Class  B  Pathogen 
Reduction  and  the  Pollutant 
Concentrations  in  Table  3 

For  those  permittees  meeting  Class  A 
or  B  pathogen  reduction  requirements 
and  that  meet  the  cumulative  loading 
rates  in  Table  2  below,  or  the  Class  B 
pathogen  reduction  requirements  and 
contain  concentrations  of  pollutants 
below  those  listed  in  Table  3  found  in 
Element  I.  Section  III,  the  following 
conditions  apply: 

A.  Pollutant  Limits 

Table  2 


Pollutant 

Cumulative 
pollutant  load- 
ing rate  (kilo- 
grams per 
hectare) 

Arsenic  

41 

Cadmium 

39 

Copper  

Lead  

Mercury  

Molytxjenum  

1500 

300 

17 

(') 
420 

Nickel  

Selenium  

100 

Zinc  

2800 

'  Monitor. 
B.  Pathogen  Control 

All  bulk  sewage  sludge  that  is  applied 
to  agricultural  land,  forest,  a  public 
contact  site,  a  reclamation  site,  or  lawn 
or  home  garden  shall  be  treated  by 
either  Class  A  or  Class  B  pathogen 
reduction  requirements  as  defined 
above  in  Element  1,  Section  LB. 3. 


C  Management  Practices 

1.  Bulk  sewage  sludge  shall  not  be 
applied  to  agricultural  land,  forest,  a 
public  contact  site,  or  a  reclamation  site 
that  is  flooded,  frozen,  or  snow-covered 
so  that  the  bulk  sewage  sludge  enters  a 
wetland  or  other  waters  of  the  U.S.,  as 
defined  in  40  CFR  122.2,  except  as 
provided  in  a  permit  issued  pursuant  to 
section  402  or  404  of  the  CWA. 

2.  Bulk  sewage  sludge  shall  not  be 
applied  within  10  meters  of  a  water  of 
the  U.S. 

3.  Bulk  sewage  sludge  shall  be 
applied  at  or  below  the  agronomic  rate 
(phosphorous  and  nitrogen)  in 
accordance  with  recommendations  from 
the  following  references:  Nitrogen  shall 
be  considered  the  limiting  pollutant  in 
unimpaired  watersheds.  Phosphorous 
shall  be  considered  the  limiting 
pollutant  in  impaired  watersheds. 

a.  STANDARDS  1992.  Standards. 
Engineering  Practices  and  Data.  39th 
Edition  (1992)  American  Society  of 
Agricultural  Engineers,  2950  Niles 
Road,  St.  Joseph,  MI  49085-9659: 

b.  National  Engineering  Handbook 
Part  651,  Agricultural  Waste 
Management  Field  Handbook  (1992), 
P.O.  Box  2890,  Washington,  B.C.  20013; 

c.  Recommendations  of  local 
extension  services  or  Soil  Conservation 
Services;  and 

d.  Recommendations  of  a  major 
University's  Agronomic  Department. 

4.  An  information  sheet  shall  be 
provided  to  the  person  who  receives 
bulk  sewage  sludge  sold  or  given  away. 
The  information  sheet  shall  contain  the 
following  information: 

a.  The  name  and  address  of  the  person 
who  prepared  the  sewage  sludge  that  is 
sold  or  given  away  in  a  bag  or  other 
container  for  application  to  the  land; 

b.  A  statement  that  application  of  the 
sewage  sludge  to  the  land  is  prohibited 
except  in  accordance  with  the 
instructions  on  the  label  or  information 
sheet;  and 

c.  The  annual  whole  sludge 
application  rate  for  the  sewage  sludge 
that  does  not  cause  any  of  the 
cumulative  pollutant  loading  rates  in 
Table  2  above  to  be  exceeded,  unless  the 
pollutant  concentrations  in  Table  3 
found  in  Element  I,  Section  III  below  are 
met. 

5.  Sewage  sludge  shall  be  land 
applied  in  accordance  with  the 
following  restrictions  with  regard  to 
slope. 


Application  restriction 


None,  except  drainage  to  prevent  standing  wafer  shall  be  provided.  Liquid  or  solid  material  may  be  applied 
Application  of  liquid  or  solid  material  may  be  made.  A   100  foot  vegetated  runoff  area  should  be  provided  at  the 
downslope  end  of  the  application  area  if  a  liquid  Is  applied.  Measures  should  be  taken  to  prevent  erosion 
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Slope  percent 


Application  restriction 


6-12 


<12 


Liquid  material  must  be  injected  into  the  soil.  Solid  matenal  must  be  incorporated  into  the  soil  if  the  site  is  not  covered 
with  vegetation.  A  100  foot  vegetated  runoff  area  is  required  at  the  downslope  end  of  the  application  area  for  all  appli- 
cations. Measures  must  be  taken  to  prevent  erosion. 

Unsuitable  for  application  unless  a  200  foot  vegetated  buffer  area  with  a  slope  of  less  than  3%  is  provided  at  the 
downslope  edge  of  the  application  area  and  the  matenal  is  incorporated  (solid  matenal)  and  injected  (liquid  material) 
into  the  soil.  Measures  must  be  taken  to  prevent  erosion. 


6.  If  bulk  sewage  sludge  is  applied  to 
a  lawn  or  home  garden,  the 
concentration  of  pollutants  in  the  sludge 
shall  not  exceed  the  criteria  in  Table  3 
of  the  permit. 

D.  Notification  Requirements  (Other 
Than  Those  Listed  in  Part  IV  of  the 
Permit) 

1.  If  bulk  sewage  sludge  is  applied  to 
land  in  a  State  other  than  the  State  in 
which  the  sludge  is  prepared,  written 
notice  shall  be  provided  prior  to  the 
initial  land  application  to  the  permitting 
authority  for  the  State  in  which  the  bulk 
sewage  sludge  is  proposed  to  be 
applied.  The  notice  shall  include: 

a.  The  location,  by  either  street 
address  or  latitude  and  longitude,  of 
each  land  application  site; 

b.  The  approximate  time  period  bulk 
sewage  sludge  will  be  applied  to  the 
site; 

c.  The  name,  address,  telephone 
number,  and  National  Pollutant 
Discharge  Elimination  System  permit 
number  (if  appropriate)  for  the  person 
who  prepares  the  bulk  sewage  sludge; 
and 

d.  The  name,  address,  telephone 
number,  and  National  Pollutant 
Discharge  Elimination  System  permit 
number  (if  appropriate)  for  the  person 
who  will  apply  the  bulk  sewage  sludge. 

2.  The  permittee  shall  give  60  days 
prior  notice  to  the  Director  of  any 
change  planned  in  the  sewage  sludge 
practice.  Any  change  shall  include  any 
planned  physical  alterations  or 
additions  to  the  permitted  treatment 
works,  changes  in  the  permittee's  sludge 
use  or  disposal  practice,  and  also 
alterations,  additions,  or  deletions  of 
disposal  sites.  These  changes  may 
justify  the  application  of  permit 
conditions  that  are  different  from  or 
absent  in  the  existing  permit,  including 
notification  of  additional  disposal  sites 
not  reported  during  the  permit 
application  process  or  absent  in  the 
existing  permit.  Change  in  the  sludge 
use  or  disposal  practice  may  be  cause 
for  revoke  and  reissue  of  the  permit  in 
accordance  with  40  CFR  122.62(b). 

3.  The  permittee  shall  provide  the 
location  of  all  existing  sludge  disposal/ 
use  sites  to  the  State  Historical 
Commission  within  90  days  of  the 
effective  date  of  this  permit.  In  addition. 


the  permittee  shall  provide  the  location 
of  any  new  disposal/use  site  to  the  State 
Historical  Commission  prior  to  use  of 
the  site.  The  permittee  shall  within  30 
days  after  notification  by  the  State 
Historical  Commission  that  a  specific 
sludge  disposal/use  area  will  adversely 
affect  a  National  Historic  Site,  cease  use 
of  such  area. 

E.  Recordkeeping  Requirements 

The  sludge  documents  will  be 
retained  on  site  at  the  same  location  as 
other  NPDES  records. 

The  person  who  prepares  bulk  sewage 
sludge  or  a  sewage  sludge  material  shall 
develop  the  following  information  and 
shall  retam  the  information  for  five 
years.  If  the  permittee  supplies  the 
sludge  to  another  person  who  land 
applies  the  sludge,  the  permittee;  shall 
notify  the  land  applier  of  the 
requirements  for  recordkeeping  found  in 
40  CFR  503.17  for  persons  who  land 
apply. 

1.  The  concentration  (mg/Kg)  in  the 
sludge  of  each  pollutant  listed  in  Table 
3  found  in  Element  I,  Section  III  and  the 
applicable  pollutant  concentration 
criteria  (mg/Kg),  or  the  applicable 
cumulative  pollutant  loading  rate  and 
the  applicable  cumulative  pollutant 
loading  rate  limit  (kg/ha)  listed  in  Table 
2  above; 

2.  A  description  of  how  the  pathogen 
reduction  requirements  are  met 
(including  site  restrictions  for  Class  B 
sludge,  if  applicable); 

3.  A  description  of  how  the  vector 
attraction  reduction  requirements  are 
met; 

4.  A  description  of  how  the 
management  practices  listed  above  in 
Section  II. C.  are  being  met; 

5.  The  recommended  agronomic 
loading  rate  from  the  references  listed  in 
Section  II. C. 3.  above,  as  well  as  the 
actual  agronomic  loading  rate  shall  be 
retained; 

6.  A  description  of  how  the  site 
restrictions  in  40  CFR  503.32(b)(5)  are 
met  for  each  site  on  which  Class  B  bulk 
sewage  sludge  is  applied; 

7.  The  following  certification 
statement:  "I  certify,  under  penalty  of 
law,  that  the  information  that  will  be 
used  to  determine  compliance  with  the 
management  practices  in  40  CFR  503.14 
have  been  met  for  each  site  on  which 


bulk  sewage  sludge  is  applied.  This 
determination  has  been  made  under  my 
direction  and  supervision  in  accordance 
with  the  system  designed  to  ensure  that 
qualified  personnel  properly  gather  and 
evaluate  the  information  used  to 
determine  that  the  management 
practices  ha\  e  been  met.  I  am  aware  that 
there  are  significant  penalties  for  false 
certification  including  fine  and 
imprisonment."; 

8.  A  certification  statement  that  all 
applicable  requirements  (specifically 
listed)  have  been  met.  and  that  the 
permittee  understands  that  there  are 
significant  penalties  for  false 
certification  including  fine  and 
imprisonment.  See  40  CFR 
503,17(a)(4)(i)(B)  or  503.17(a)(5)(i)(B)  as 
applicable  to  the  permittees  sludge 
treatment  activities; 

9.  The  permittee  shall  maintain 
information  that  describes  future 
geographical  areas  where  sludge  may  be 
land  applied; 

10.  The  permittee  shall  maintain 
information  identifying  site  selection 
criteria  regarding  land  application  sites 
not  identified  at  the  time  of  permit 
application  submission;  and 

11.  The  permittee  shall  maintain 
information  regarding  how  future  land 
application  sites  will  be  managed. 

The  person  who  prepares  bulk  sewage 
sludge  or  a  sewage  sludge  material  shall 
develop  the  following  information  and 
shall  retain  the  information  indefinitely. 
If  the  permittee  supplies  the  sludge  to 
another  person  who  land  applies  the 
sludge,  the  permittee  shall  notify  the 
land  applier  of  the  requirements  for 
recordkeeping  found  in  40  CFR  503.17 
for  persons  who  land  apply. 

1.  The  location,  by  either  street 
address  or  latitude  and  longitude,  of 
each  site  on  which  sludge  is  applied; 

2.  The  number  of  hectares  in  each  site 
on  which  bulk  sludge  is  applied; 

3.  The  date  and  time  sludge  is  applied 
to  each  site; 

4.  The  cumulative  amount  of  each 
pollutant  in  kilograms/hectare  listed  in 
Table  2  appUed  to  each  site.  If  sewage 
sludge  has  been  applied  to  a  particular 
site  since  July  20,  1993,  the  permittee  is 
also  required  to  keep  records 
demonstrating  that  every  attempt 
possible  was  made  to  gather  cumulative 
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loading  rate  information  from  other  land 
appliers  at  the  site,  if  applicable; 

5.  The  total  amount  of  sludge  applied 
to  each  site  in  metric  tons; 

6.  The  following  certification 
statement;  "I  certify,  under  penalty  of 
law,  that  the  information  that  will  be 
used  to  determine  compliance  with  the 
requirements  to  obtain  information  in 
40  CFR  503.12(e)(2)  have  been  met  for 
each  site  on  which  bulk  sewage  sludge 
is  applied.  This  determination  has  been 
made  under  my  direction  and 
supervision  in  accordance  with  the 
system  designed  to  ensure  that  qualified 
personnel  properly  gather  and  evaluate 
the  information  used  to  determine  that 
the  requirements  to  obtain  information 
have  been  met.  I  am  aware  that  there  are 
significant  penalties  for  false 
certification  including  fine  and 
imprisorunent.";  and 

7.  A  description  of  how  the 
requirements  to  obtain  information  in 
40  CFR  503.12(e)(2)  are  met. 

F.  Reporting  Requirements 

Reporting  procedures  are  required  to 
be  conducted  by  only  those  publicly 
owned  treatment  works  (POTWs) 
(defined  as  a  treatment  works  treatmg 
domestic  sewage  that  is  owned  by  a 
municipality  or  State)  with  a  design 
flow  rate  equal  to  or  greater  than  one 
mgd.  and  POTWs  that  serve  10,000 
people  or  more,  or  any  POTW  required 
to  have  an  approved  pretreatment 
program  under  40  CFR  403.8(a)  for  each 
final  sewage  sludge  reuse  or  disposal 
practice.  All  remaining  TWTDS.  other 
than  those  defined  above,  are  not 
required  to  report.  If  applicable,  the 
permittee  shall  report  annually  on  the 
DMR  the  followuig  mforniation: 

1.  Pollutant  Table  (2  or  3)  appropriate 
for  permittees  land  application 
practices; 

2.  The  frequency  of  monitoring  listed 
in  Element  1,  Section  I  C.  which  applies 
to  the  permittee; 

3.  Toxicity  Characteristic  Leaching 
Procedure  (tCLP)  results,  if  applicable 
(Pass/Fail); 

4.  The  concentration  (mg/Kg)  in  the 
sludge  of  each  pollutant  listed  in  Table 
1  (defined  as  a  monthly  average)  as  well 
as  the  applicable  pollutant 
concentration  criteria  (mg/Kg)  listed  in 
Table  3  found  m  Element  1.  Section  III. 
or  the  applicable  pollutant  loading  rate 
limit  (kg/ha)  listed  in  Table  2  above  if 
it  exceeds  90%  of  the  limit; 

5.  Level  of  pathogen  reduction 
achieved  (Class  A  or  Class  B): 

6.  Alternative  used  as  listed  in 
Section  I.B.3.  (a.  or  b).  Alternatives 
describe  how  the  pathogen  reduction 
requirements  are  met.  If  Class  B  sludge, 
include  information  on  how  site 


restrictions  were  met  in  the  DMR 
comment  section  or  attach  a  separate 
sheet  to  the  DMR; 

7.  Vector  attraction  reduction 
alternative  used  as  listed  in  Section 
I.e. 4; 

8.  Annual  sludge  production  in  dry 
metric  tons/vear; 

9.  Amount  of  sludge  land  applied  in 
dry  metric  tons/year; 

10.  Amount  of  sludge  transported 
interstate  in  dry  metric  tons/vear; 

11.  The  certification  statement  listed 
m  40  CFR  503.17(a)(4)(i)(B)  or 

503. 1 7{a)(5)(i)(B)  whichever  applies  to 
the  permittees  sludge  treatment 
activities  shall  be  attached  to  the  DMR; 

12.  When  the  amount  of  anv  pollutant 
applied  to  the  land  exceeds  90%  of  the 
cumulative  pollutant  loading  rate  for 
that  pollutant,  as  described  in  Table  2, 
the  permittee  shall  report  the  following 
information  as  an  attachment  to  the 
DMR: 

a.  The  location,  by  either  street 
address  or  latitude  and  longitude; 

b.  The  number  of  hectares  in  each  site 
on  which  bulk  sewage  sludge  is  applied; 

c.  The  date  and  time  bulk  sewage 
sludge  is  applied  to  each  site; 

d.  The  cumulative  amount  of  each 
pollutant  (i.e.,  kilograms/hectare)  listed 
in  Table  2  in  the  bulk  sewage  sludge 
applied  to  each  site: 

e.  The  amount  of  sewage  sludge  (i.e.. 
metric  tons)  applied  to  each  site; 

f.  The  following  certification 
statement; 

"I  certify,  under  penalty  of  law,  that 
the  information  that  will  be  used  to 
determine  compliance  with  the 
requirements  to  obtain  information  in 
40  CFR  503.12(e)(2)  have  been  met  for 
each  site  on  which  bulk  sewage  sludge 
is  applied.  This  determination  has  been 
made  under  my  direction  and 
supervision  in  accordance  with  the 
system  designed  to  ensure  that  qualified 
personnel  properly  gather  and  evaluate 
the  information  used  to  determine  that 
the  requirements  to  obtain  information 
have  been  met.  I  am  aware  that  there  are 
significant  penalties  for  false 
certification  including  fine  and 
imprisonment.";  and 

g.  A  description  of  how  the 
requirements  to  obtain  information  in 
40  CFR  503.12(e)(2)  are  met. 

Section  III.  Requirements  Specific  to 
Bulk  or  Bagged  Sewage  Sludge  Meeting 
Pollutant  Concentrations  in  Table  3  and 
Class  A  Pathogen  Reduction 
Requirements 

For  those  permittees  with  sludge  that 
contains  concentrations  of  pollutants 
below  those  pollutant  limits  listed  in 
Table  3  for  bulk  or  bagged 
(containerized)  sewage  sludge,  meets 


the  Class  A  pathogen  reduction 
requirements,  and  meets  vector 
attraction  reduction  alternatives  1-8 
only,  the  following  conditions  apply. 

Note:  All  bagged  sewage  sludge  must  be 
treated  by  Class  A  pathogen  reduction 
requirements  and  meet  vector  attraction 
reduction  Alternatives  1-8  onlv. 

A.  Pollutant  Limits 

The  concentration  of  the  pollutants  in 
the  municipal  sewage  sludge  is  at  or 
below  the  values  listed. 

Table  3 


Pollutant 


Arsenic  

Cadmium 

Copper  

Lead  

Mercury  

MolytxJenum 

Nickel  , 

Selenium  

Zinc  


Pollutant  con- 
centrations 

(milligrams  per 
kilogram ' ) 


41 

39 

1500 

300 

17 

(^) 
420 

100 

2800 


'  Dry  weight  basis. 
2  Monitor. 

B.  Pathogen  Control 

All  bulk  sewage  sludge  that  is  applied 
to  agricultural  land,  forest,  a  public 
contact  site,  a  reclamation  site,  or  lawn 
or  home  garden  shall  be  treated  by  the 
Class  A  pathogen  reduction 
requirements  as  defined  above  in 
Element  I,  Section  LB. 3.  All  bagged 
sewage  sludge  must  be  treated  by  Class 
A  pathogen  reduction  requirements. 

C.  Management  Practices 

None.  However,  it  is  strongly 
recommended  that  the  sewage  sludge  be 
land  applied  at  an  agronomic  rate 
(nitrogen  and  phosphorous)  in 
accordance  with  recommendations  from 
the  following  references.  Nitrogen  shall 
be  considered  the  limiting  pollutant  in 
unimpaired  watershed  areas. 
Phosphorous  shall  be  considered  the 
limiting  pollutant  in  impaired 
watershed  areas. 

1.  STANDARDS  1992,  Standards. 
Engineering  Practices  and  Data.  39th 
Edilion  (1992)  American  Society  of 
Agricultural  Engineers.  2950  Niles 
Road,  St.  Joseph,  MI  49085-9659; 

2.  National  Engineering  Handbook 
Part  651.  Agricultural  Waste 
Management  Field  Handbook  (1992), 
P.O.  Box  2890,  Washington.  D.C.  20013; 

3.  Recommendations  of  local 
extension  services  or  Soil  Conservation 
Services;  and 

4.  Recommendations  of  a  major 
University's  Agronomic  Department. 
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D.  Notification  Requirements 

None  (Other  than  those  listed  in  Part 
rV  of  the  permit). 

E.  Recordkeeping  Requirements 

The  permittee  shall  develop  the 
following  information  and  shall  retain 
the  information  for  five  years.  The 
sludge  documents  vfiW  be  retained  on 
site  at  the  same  location  as  other  NPDES 
records. 

1.  The  concentration  (mg/Kg)  in  the 
sludge  of  each  pollutant  listed  in  Table 
3  and  the  applicable  pollutant 
concentration  criteria  listed  in  Table  3; 

2.  A  certification  statement  that  all 
applicable  requirements  (specifically 
listed)  have  been  met,  and  that  the 
permittee  understands  that  there  are 
significant  penalties  for  false 
certification  including  fine  and 
imprisonment.  See  40  CFR 
503.17(a)(l)(ii); 

3.  A  description  of  how  the  Class  A 
pathogen  reduction  requirements  are 
met;  and 

4.  A  description  of  how  the  vector 
attraction  reduction  requirements  are 
met. 

F.  Reporting  Requirements 

Reporting  procedures  are  required  to 
be  conducted  by  only  those  publicly 
owned  treatment  works  (POTWs) 
(defined  as  a  treatment  works  treating 
domestic  sewage  that  is  owned  by  a 
municipahty  or  State)  with  a  design 
flow  rate  equal  to  or  greater  than  one 
million  gallons  per  day,  and  POTWs 
that  serve  10,000  people  or  more,  or  any 
POTW  required  to  have  an  approved 
pretreatment  program  under  40  CFR 
403.8(a)  for  each  final  sewage  sludge 
reuse  or  disposal  practice.  All  remaining 
TWTDS,  other  than  those  defined  above, 
are  not  required  to  report.  If  applicable, 
the  permittee  shall  report  annually  on 
the  DMR  the  following  information: 

1.  Pollutant  Table  3  appropriate  for 
permittee's  land  application  practices; 

2.  The  frequency  of  monitoring  listed 
in  Element  1,  Section  I.C.  which  applies 
to  the  permittee; 

3.  Toxicity  Characteristic  Leaching 
Procedure  (TCLP)  results,  if  applicable 
(Pass/Fail); 

4.  The  concentration  (mg/Kg)  in  the 
sludge  of  each  pollutant  listed  in  Table 
1  (defined  as  a  monthly  average)  found 
in  Element  1,  Section  I.  In  addition,  the 
applicable  pollutant  concentration 
criteria  listed  in  Table  3  should  be 
included  on  the  DMR; 

5.  Pathogen  reduction  Alternative 
used  for  Class  A  bagged  or  bulk  sludge 
as  listed  in  Section  I.B.3.a; 

6.  Vector  attraction  reduction 
Alternative  used  (Alternatives  1-8  only), 
as  listed  in  Section  I.B.4; 


7.  Annual  sludge  production  in  dry 
metric  tons/year; 

8.  Amount  of  sludge  land  applied  in 
dry  metric  tons/year; 

9.  Amount  of  sludge  transported 
interstate  in  dry  metric  tons/year;  and 

10.  The  certification  statement  listed 
in  40  CFR  503.17(a)(l)(ii)  or 

503.1 7(a)(3)(i)(B),  whichever  applies  to 
the  permittees  sludge  treatment 
activities,  shall  be  attached  to  the  DMR. 

Section  FV.  Requirements  Specific  to 
Sludge  Sold  or  Given  Away  in  a  Bag  or 
Other  Container  for  Application  to  the 
Land  That  Does  Not  Meet  the  Minimum 
Pollutant  Concentrations  in  Table  3 

A.  Pollutant  Limits 

The  product  of  the  concentration  of 
each  pollutant  in  the  sewage  sludge  and 
the  aimual  whole  sludge  application 
rate  (AWSAR)  for  the  sewage  sludge 
shall  not  cause  the  annual  pollutant 
loading  rate  (APLA)  in  Table  4  to  be 
exceeded.  The  procedures  used  to 
determine  the  AWSAR  are  presented  in 
appendix  A  to  40  CFR  part  503. 

Table  4 


Pollutarrt 

Annual  pollut- 
ant loading 
rate  (kg  per 
hectare/365 
day  period) 

Arsenic  

Cadmium 

Copper  

Lead  ....: 

Mercury  

MofytxJenum  

Nickel  

Selenium  

Zirx;  

2.0 
1.9 
75 
15 
0.85 

(') 

21 

5.0 

140 

'  Monitor. 

B.  Pathogen  Control 

All  sewage  sludge  that  is  sold  or  given 
away  in  a  bag  or  other  container  for 
application  to  the  land  shall  be  treated 
by  the  Class  A  pathogen  requirements  as 
defined  in  Section  IB. 3. a.  All  sewage 
sludge  that  is  sold  or  given  away  in  a 
bag  or  other  container  for  application  to 
the  land  shall  meet  vector  attraction 
reduction  Alternatives  1—8  only. 

C.  Management  Practices 

Either  a  label  shall  be  affixed  to  the 
bag  or  other  container  in  which  sewage 
sludge  that  is  sold  or  given  away  for 
application  to  the  land,  or  an 
information  sheet  shall  be  provided  to 
the  person  who  receives  sewage  sludge 
sold  or  given  away  in  another  container 
for  apphcation  to  the  land.  The  label  or 
information  sheet  shall  contain  the 
following  information: 


1.  The  name  and  address  of  the 
person  who  prepared  the  sewage  sludge 
that  is  sold  or  given  away  in  a  bag  or 
other  container  for  application  to  the 
land; 

2.  A  statement  that  application  of  the 
sewage  sludge  to  the  land  is  prohibited 
except  in  accordance  vdth  the 
instructions  on  the  label  or  information 
sheet;  and 

3.  The  annual  whole  sludge 
application  rate  for  the  sewage  sludge 
that  will  not  cause  any  of  the  annual 
pollutant  loading  rates  in  Table  4  above 
to  be  exceeded. 

D.  Notification  Requirements 

None,  (other  than  those  listed  in  Part 
rV  of  the  permit). 

E.  Recordkeeping  Requirements 

The  sludge  documents  will  be 
retained  on  site  at  the  same  location  as 
other  NPDES  records. 

The  person  who  prepares  sewage 
sludge  or  a  sewage  sludge  material  shall 
develop  the  following  information  and 
shall  retain  the  information  for  five 
years. 

1.  The  concentration  in  the  sludge  of 
each  pollutant  listed  above  is  found  in 
Element  1,  Section  I,  Table  1; 

2.  The  following  certification 
statement  found  in  40  CFR 
503.17(a)(6)(iii); 

"I  certify,  under  penalty  of  law,  that 
the  information  that  w^ll  be  used  to 
determine  compliance  with  the 
management  practices  in  40  CFR 
503.14(e),  the  Class  A  pathogen 
requirement  in  40  CFR  503.32(a),  and 
the  vector  attraction  reduction 
requirement  in  (insert  vector  attraction 
reduction  option)  have  been  met.  This 
determination  has  been  made  under  my 
direction  and  supervision  in  accordance 
with  the  system  designed  to  ensure  that 
qualified  personnel  properly  gather  and 
evaluate  the  information  used  to 
determine  that  the  management 
practices,  pathogen  requirements,  and 
vector  attraction  reduction  requirements 
have  been  met.  I  am  aware  that  there  are 
significant  penalties  for  false 
certification  including  the  possibility  of 
fine  and  imprisonment"; 

3.  A  description  of  how  the  Class  A 
pathogen  reduction  requirements  are 
met; 

4.  A  description  of  how  the  vector 
attraction  reduction  requirements  are 
met;  and 

5.  The  annual  whole  sludge 
application  rate  for  the  sewage  sludge 
that  does  not  cause  the  annual  pollutant 
loading  rates  in  Table  4  to  be  exceeded. 

See  appendix  A  to  40  CFR  part  503 

Procedure  to  Determine  the  Annual 
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Whole  Sludge  Application  Rate  for  a 
Sewage  Sludge. 

F.  Reporting  Requirements 

Reporting  procedures  are  required  to 
be  conducted  by  only  those  publicly 
owned  treatment  works  (POTWs) 
(defined  as  a  treatment  works  treating 
domestic  sewage  that  is  owned  by  a 
municipality  or  State)  with  a  design 
flow  rate  equal  to  or  greater  than  one 
mgd.  and  POTWs  that  serve  10.000 
people  or  more,  or  any  POTW  required 
to  have  an  approved  pretreatment 
program  under  40  CFR  403.8(a)  for  each 
final  sewage  sludge  reuse  or  disposal 
practice.  All  remaining  TWTDS,  other 
than  those  defined  above,  are  not 
required  to  report.  If  applicable,  the 
permittee  shall  report  annually  on  the 
DMR  the  following  information: 

1.  List  Pollutant  Table  4  appropriate 
for  permittee's  land  application 
practices; 

2.  The  frequency  of  monitoring  listed 
in  Element  1.  Section  I.C.  which  applies 
to  the  permittee; 

3.  Toxicity  Characteristic  Leaching 
Procedure  (TCLP)  results,  if  applicable 
(Pass/Fail); 

4.  The  concentration  (mg/Kg)  in  the 
sludge  of  each  pollutant  listed  above  in 
Table  1  (defined  as  a  monthly  average) 
found  in  Element  1,  Section  I; 

5.  Class  A  pathogen  reduction 
Alternative  used  as  listed  in  Section 
I.B.3.a.  Alternatives  describe  how  the 
pathogen  reduction  requirements  are 
met; 

6.  Vector  attraction  reduction 
Alternative  used  as  listed  in  Section 
I.B.4; 

7.  Annual  sludge  production  in  dry 
metric  tons/year; 

8.  Amount  of  sludge  land  applied  in 
dry  metric  tons/year; 

9.  Amount  of  sludge  transported 
interstate  in  dry  metric  tons/year;  and 

10.  The  following  certification 
statement  found  in  40  CFR 
503.17(a)(6)(iii)  shall  be  attached  to  the 
DMR. 

"I  certify,  under  penalty  of  law,  that 
the  information  that  will  be  used  to 
determine  compliance  with  the 
management  practice  in  40  CFR 
503.14(e),  the  Class  A  pathogen 
requirement  in  40  CFR  503.32(a).  and 
the  vector  attraction  reduction 
requirement  (insert  appropriate  option) 
have  been  met.  This  determination  has 
been  made  under  my  direction  and 
supervision  in  accordance  with  the 
system  designed  to  ensure  that  qualified 
personnel  gather  and  evaluate  the 
information  used  to  determine  that  the 
management  practice,  pathogen 
requirements,  and  vector  attraction 
reduction  requirements  have  been  met. 


I  am  aware  that  there  are  significemt 
penalties  for  false  certification  including 
tlie  possibility  of  fine  and 
imprisonment." 

Element  2 — Surface  Disposal 

Section  I.  Requirements  Applying  to  All 
Sewage  Sludge  Surface  Disposal 

A.  General  Requirements 

1.  The  permittee  shall  handle  and 
dispose  of  sewage  sludge  in  accordance 
with  section  405  of  the  Clean  Water  Act 
and  all  other  applicable  Federal 
regulations  to  protect  public  health  and 
the  environment  from  any  reasonably 
anticipated  adverse  effects  due  to  any 
to.xic  pollutants  which  may  be  present 
in  the  sludge. 

2.  If  requirements  for  sludge 
management  practices  or  pollutant 
criteria  become  more  stringent  than  the 
sludge  pollutant  limits  or  acceptable 
management  practices  in  this  permit,  or 
control  a  pollutant  not  listed  in  this 
permit,  this  permit  may  be  modified  or 
revoked  and  reissued  to  conform  to  the 
requirements  promulgated  at  section 
405(d)(2)  of  the  Clean  Water  Act. 

3.  In  all  cases,  if  the  person  (permit 
holder)  who  prepares  the  sewage  sludge 
supplies  the  sewage  sludge  to  another 
person  (owner  or  operator  of  a  sewage 
sludge  unit)  for  disposal  in  a  surface 
disposal  site,  the  permit  holder  shall 
provide  all  necessary  information  to  the 
parties  who  receive  the  sludge  to  assure 
compliance  with  these  regulations. 

4.  The  permittee  shall  give  prior 
notice  to  EPA  (Chief,  Permits  Branch, 
Water  Qualitv  Management  Division, 
Mail  Code  6WQ-P,  EPA  Region  6,  1445 
Ross  Avenue,  Dallas,  Texas  75202)  of 
any  planned  changes  in  the  sewage 
sludge  disposal  practice,  in  accordance 
with  40  CFR  122.41(l)(l)(iii).  These 
changes  may  justify  the  application  of 
permit  conditions  that  are  different  from 
or  absent  in  the  existing  permit.  Change 
in  the  sludge  use  or  disposal  practice 
may  be  cause  for  modification  of  the 
permit  in  accordance  with  40  CFR 
122.62(a)(1). 

5.  The  permittee  shall  complete  the 
following  evaluation  of  the  sewage 
sludge  generated  by  the  facility.  The 
permittee  shall  retain  this  information 
on  site  and  it  shall  be  made  available  for 
inspection  purposes  within  three  years 
of  the  effective  date  of  the  permit. 

a.  An  annual  quantitative  tabulation 
of  the  ultimate  disposition  of  all  sewage 
sludge  (including,  but  not  limited  to,  the 
amount  beneficially  reused,  landfilled, 
surface  disposed,  and  incinerated). 

b.  An  assessment  of  technological 
processes  and  an  economic  analysis 
evaluating  the  potential  for  beneficial 
reuse  of  all  sewage  sludge  not  currently 


beneficially  reused,  including  a  listing 
of  any  steps  which  would  be  required  to 
achieve  the  sludge  quality  necessary  to 
beneficially  reuse  the  sludge. 

c.  A  description  of,  including  the 
expected  results  and  the  anticipated 
timing  for.  all  projects  in  process,  in 
planning  and/or  being  considered 
which  are  directed  towards  additional 
beneficial  reuse  of  sewage  sludge. 

d.  A  listing  of  the  specific  steps 
(controls/changes)  which  would  be 
necessary  to  achieve  and  sustain  the 
quality  of  the  sludge  so  that  the 
pollutant  concentrations  in  the  sludge 
fall  below  the  pollutant  concentration 
criteria  listed  in  Part  IV,  Element  I, 
Section  III.  Table  3  of  the  permit. 

e.  A  listing  of,  and  the  anticipated 
timing  for,  all  projects  in  process,  in 
planning,  and/or  being  considered 
which  are  directed  towards  meeting  the 
sludge  quality  referenced  in  (d)  above. 

6.  Storage  of  sewage  sludge  at  a 
particular  site  shall  be  limited  to  2 
years.  If  sewage  sludge  is  stored,  the 
permittee  shall  develop  a  site 
management  plan  outlining  standard 
operating  procedures  for  storage  of 
sewage  sludge  to  prevent  potential 
contamination  of  the  environment 
(including  contamination  of  ground  and 
surface  water).  The  plan  shall  be  kept  on 
site.  Development  of  a  site  management 
plan  is  not  necessary  for  temporary 
storage  needed  for  treatment  works 
upgrade,  repair,  or  maintenance  or  for 
agricultural  purposes. 

7.  The  permittee  or  owner/operator 
shall  submit  a  written  closure  and  post 
closure  plan  to  the  permitting  authority 
180  days  prior  to  the  closure  date.  The 
plan  shall  include  the  following 
information: 

(a)  A  discussion  of  how  the  leachate 
collection  system  will  be  operated  and 
maintained  for  three  years  after  the 
surface  disposal  site  closes  if  it  has  a 
liner  and  leachate  collection  system; 

(b)  A  description  of  the  system  used 
to  monitor  continuously  for  methane  gas 
in  the  air  in  any  structures  within  the 
surface  disposal  site.  The  methane  gas 
concentration  shall  not  exceed  25%  of 
the  lower  explosive  limit  for  methane 
gas  for  three  years  after  the  sewage 
sludge  unit  closes.  A  description  of  the 
system  used  to  monitor  for  methane  gas 
in  the  air  at  the  property  line  of  the  site 
shall  be  included.  The  methane  gas 
concentration  at  the  surface  disposal 
site  property  line  shall  not  exceed  the 
lower  explosive  limit  for  methane  gas 
for  three  years  after  the  sewage  sludge 
unit  closes;  and 

(c)  A  discussion  of  how  public  access 
to  the  surface  disposal  site  will  be 
restricted  for  three  years  after  it  closes. 
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8.  Coverage  under  this  permit  does 
not  relieve  the  permittee  from 
complying  with  state  regulations 
applicable  to  sewage  sludge  use  and 
disposal. 

B.  Management  Practices 

1.  An  active  sewage  sludge  unit 
located  within  60  meters  of  a  fault  that 
has  displacement  in  Holocene  time  shall 
close  by  March  22,  1994. 

2.  An  active  sewage  sludge  unit 
located  in  an  unstable  area  shall  close 
by  March  22,  1994. 

3.  An  active  sewage  sludge  unit 
located  in  a  wetland,  except  as  provided 
in  a  permit  issued  pursuant  to  section 
402  of  the  CVVA,  shall  close  by  March 
22, 1994. 

4.  Surface  disposal  shall  not  restrict 
the  flow  of  the  100  year  base  flood. 

5.  The  run-off  collection  system  for  an 
active  sewage  sludge  unit  shall  have  the 
capacity  to  handle  run-off  from  a  25- 
year,  24-hour  storm  event.  The  run-off 
from  an  active  sewage  sludge  unit  shall 
be  collected  and  shall  be  disposed  in 
accordance  with  NPDES  permit 
requirements  and  any  other  applicable 
requirements. 

6.  A  food  crop,  feed  crop,  or  a  fiber 
crop  shall  not  be  grown  on  a  surface 
disposal  site. 

7.  Animals  shall  not  be  grazed  on  a 
surface  disposal  site. 

8.  Public  access  shall  be  restricted  on 
the  active  surface  disposal  site  and  for 
three  years  after  the  site  closes. 

9.  Placement  of  sewage  sludge  shall 
not  contaminate  an  aquifer.  This  shall 
be  demonstrated  through  one  of  the 
following: 

(a)  Results  of  a  ground-water 
monitoring  program  developed  by  a 
qualified  ground-water  scientist;  or 

(b)  A  certification  by  a  qualified 
ground-water  scientist  may  be  used  to 
demonstrate  that  sewage  sludge  placed 
on  an  active  sewage  sludge  unit  does 
not  contaminate  an  aquifer. 

10.  When  a  cover  is  placed  on  an 
adlive  surface  disposal  site,  the 
concentration  of  methane  gas  in  air  in 
any  structure  within  the  surface 
disposal  site  shall  not  exceed  25  percent 
of  the  lower  explosive  limit  for  methane 
gas  during  the  period  that  the  sewage 
sludge  unit  is  active.  The  concentration 
of  methane  gas  in  air  at  the  property  line 
of  the  surface  disposal  site  shall  not 
exceed  the  lower  explosive  limit  for 
methane  gas  during  the  period  that  the 
sewage  sludge  unit  is  active.  Monitoring 
shall  be  continuous. 

C.  Testing  Requirements 

1.  Sewage  sludge  shall  be  tested  once 
during  the  life  of  the  permit  within  one 
year  from  the  effective  date  of  the 


permit  in  accordance  with  the  method 
specified  at  40  CFR  part  268,  appendix 
I  (Toxicity  Characteristic  Leaching 
Procedure  (TCLP))  or  other  approved 
methods  on  those  publicly  owned 
treatment  works  (POTWs)  (defined  as  a 
treatment  works  treating  domestic 
sewage  that  is  owned  by  a  municipality 
or  State)  with  a  design  flow  rate  equal 
to  or  greater  than  one  million  gallons 
per  day.  and  POTWs  that  serve  10,000 
people  or  more,  or  any  POTW  required 
to  have  an  approved  pretreatment 
program  under  40  CFR  403.8(a)  for  each 
final  sewage  sludge  reuse  or  disposal 
practice.  Sludge  shall  be  tested  after 
final  treatment  prior  to  leaving  the 
POTW  site.  Sewage  sludge  determined 
to  be  a  hazardous  waste  in  accordance 
with  40  CFR  part  261,  shall  be  handled 
according  to  RCRA  standards  for  the 
disposal  of  hazardous  waste  in 
accordance  with  40  CFR  part  262.  The 
disposal  of  sewage  sludge  determined  to 
be  a  hazardous  waste,  in  other  than  a 
certified  hazardous  waste  disposal 
facility  shall  be  prohibited.  The 
Information  Management  Section, 
telephone  no.  (214)  665-6750,  and  the 
appropriate  state  agency  shall  be 
notified  of  test  failure  within  24  hours. 
A  written  report  shall  be  provided  to 
this  office  within  7  days  after  failing  the 
TCLP.  The  report  will  contain  test 
results,  certification  that  unauthorized 
disposal  has  not  occurred  and  a 
summary  of  alternative  disposal  plans 
that  comply  with  RCRA  standards  for 
the  disposal  of  hazardous  waste.  The 
report  shall  be  addressed  to:  Director, 
Multimedia  Planning  and  Permitting 
Division,  EPA  Region  6,  Mail  Code  6PD, 
1445  Ross  Avenue,  Dallas,  Texas  75202. 
A  copy  of  this  report  shall  be  sent  to  the 
Chief.  Water  Enforcement  Branch, 
Compliance  Assurance  and  Enforcement 
Division,  Mail  Code  6EN-W,  at  the  same 
street  address. 

2.  Sewage  sludge  shall  be  tested  at  the 
frequency  show  below  in  Element  2. 
Section  LD.  for  PCBs  on  those  publicly 
owned  treatment  works  (POTWs) 
(defined  as  a  treatment  works  treating 
domestic  sewage  that  is  owned  by  a 
municipality  or  State)  with  a  design 
flow  rate  equal  to  or  greater  than  one 
miUion  gallons  per  day,  and  POTWs 
that  serve  10,000  people  or  more,  or  any 
POTW  required  to  have  an  approved 
pretreatment  program  under  40  CFR 
403.8(a)  for  each  final  sewage  sludge 
reuse  or  disposal  practice.  Any  sludge 
exceeding  a  concentration  of  50  mg/Kg 
for  PCBs  shall  not  be  surface  disposed. 

3.  Pathogen  Control.  All  sewage  that 
is  disposed  of  in  a  surface  disposal  site 
shall  be  treated  by  either  the  Class  A  or 
Class  B  pathogen  requirements  unless 
sewage  sludge  is  placed  on  an  active 


surface  disposal  site  and  is  covered  with 
soil  or  other  material  at  the  end  of  each 
operating  day.  When  reporting  on  the 
DMR,  list  pathogen  reduction  level 
attained  as  A.  B,  or  C  (daily  cover). 
When  reporting  how  compliance  was 
met,  Ust  Alternative  1.  2,  or  3  for  Class 
A,  or  Alternative  Number  1.  2,  3,  4,  5. 
or  6  for  Class  B.  on  DMR. 

(a)  Six  alternatives  are  available  to 
demonstrate  compliance  with  Class  A 
sewage  sludge.  All  6  alternatives  require 
either  the  density  of  fecal  coliform  in 
the  sewage  sludge  be  less  than  1000 
MPN  per  gram  of  total  solids  (dr)- 
weight  basis),  or  the  density  of 
Salmonella  sp.  bacteria  in  the  sewage 
sludge  be  less  than  three  Most  Probable 
Number  per  four  grams  of  total  solids 
(dr\'  weight  basis)  at  the  time  the  sewage 
sludge  is  used  or  disposed:  at  the  time 
the  sewage  sludge  is  prepared  for  sale  or 
given  away  in  a  bag  or  other  contamer 
for  apphcation  to  the  land.  Below  are 
the  additional  requirements  necessary 
to  met  the  definition  of  a  Class  A  sludge. 

Alternative  1 — The  temperature  of  tne 
sewage  sludge  that  is  used  or  disposed 
shall  be  maintained  at  a  specific  value 
for  a  period  of  time.  See  40  CFR 
503.32(a)(3)(ii)  for  specific  information. 
This  alternative  is  not  applicable  to 
composting. 

Alternative  2 — The  pH  of  the  sewage 
sludge  that  is  used  or  disposed  shall  be 
raised  to  above  12  and  shall  remain 
above  12  for  72  hours.  The  pH  shall  be 
defined  as  the  logarithm  of  the 
reciprocal  of  the  hydrogen  ion 
concentration  measured  at  25°  C  or 
measured  at  another  temperature  and 
then  converted  to  an  equivalent  value  at 
25°  C. 

The  temperature  of  the  sewage  sludge 
shall  be  above  52  degrees  Celsius  for  12 
hours  or  longer  during  the  period  that 
the  pH  of  the  sewage  sludge  is  above  12. 

At  the  end  of  the  72  hour  period 
during  which  the  pH  of  the  sewage 
sludge  is  above  12,  the  sewage  sludge 
shall  be  air  dried  to  achieve  a  percent 
solids  in  the  sewage  sludge  greater  than 
50  percent. 

Alternative  3 — The  sewage  sludge 
shall  be  analyzed  for  enteric  viruses 
prior  to  pathogen  treatment.  The  limit 
for  enteric  viruses  is  one  Plaque-forming 
Unit  per  four  grams  of  total  solids  (dr)' 
weight  basis)  either  before  or  following 
pathogen  treatment.  See  40  CFR 
503.32(a)(5)(ii)  for  specific  information. 
The  sewage  sludge  shall  be  analyzed  for 
viable  helminth  ova  prior  to  pathogen 
treatment.  The  limit  for  viable  helminth 
ova  is  less  than  one  per  four  grams  of 
total  solids  (dry  weight  basis)  either 
before  or  following  pathogen  treatment. 
See  40  CFR  503.32(a)(5)(iii)  for  specific 
information. 
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Alternative  4 — The  density  of  enteric 
viruses  in  the  sewage  sludge  shall  be 
less  than  one  Plaque-forming  Unit  per 
four  grams  of  total  solids  (drv  weight 
basis)  at  the  time  the  sewage  sludge  is 
used  or  disposed  or  at  the  time  the 
sludge  is  prepared  for  sale  or  give  away 
in  a  bag  or  other  container  for 
application  to  the  land. 

The  density  of  viable  helminth  ova  in 
the  sewage  sludge  shall  be  less  than  one 
per  four  grams  of  total  solids  (dry 
weight  basis)  at  the  time  the  sewage 
sludge  is  used  or  disposed  or  at  the  time 
the  sewage  sludge  is  prepared  for  sale  or 
give  away  in  a  bag  or  other  container  for 
application  to  the  land. 

Alternative  5 — Sewage  sludge  shall  be 
treated  by  one  of  the  Processes  to 
Further  Reduce  Pathogens  (PFRP) 
described  in  40  CFR  503,  appendix  B, 
PFRPs  include  composting,  heat  drving, 
heat  treatment,  and  thermophilic 
aerobic  digestion. 

Alternative  6 — Sewage  sludge  shall  be 
treated  by  a  process  that  is  equivalent  to 
a  Process  to  Further  Reduce  Pathogens, 
if  individually  approved  by  the 
Pathogen  Equivalency  Committee 
representing  the  EPA. 

(b)  Three  alternatives  are  available  to 
demonstrate  compliance  with  Class  B 
sewage  sludge. 

Alternative  1 — (i)  Seven 
representative  samples  of  the  sewage 
sludge  that  is  disposed  shall  be 
collected  for  one  monitoring  episode  at 
the  time  the  sewage  sludge  is  used  or 
disposed. 

(ii)  The  geometric  mean  of  the  density 
of  fecal  coliform  in  the  samples 
collected  shall  be  less  than  either 
2,000.000  Most  Probable  Number  per 
gram  of  total  solids  (dry  weight  basis)  or 
2,000,000  Colony  Forming  Units  per 
gram  of  total  solids  (dry  weight  basis). 

Alternative  2 — Sewage  sludge  shall  be 
treated  in  one  of  the  Processes  to 
significantly  Reduce  Pathogens 
described  in  40  CFR  part  503,  appendix 
B. 

Alternative  3 — Sewage  sludge  shall  be 
treated  in  a  process  that  is  equivalent  to 
a  PSRP,  if  individually  approved  by  the 
Pathogen  Equivalency  Committee 
representing  the  EPA. 

Alternative  4 — Sewage  sludge  placed 
on  an  active  surface  disposal  site  is 
covered  with  soil  or  other  material  at 
the  end  of  each  operating  day. 

4.  Vector  Attraction  Reduction 
Requirements.  All  sewage  sludge  that  is 
disposed  of  in  a  surface  disposal  site 
shall  be  treated  by  one  of  the  following 
alternatives  1  through  11  for  Vector 
Attraction  Reduction. 

Alternative  1 — The  mass  of  volatile 
solids  in  the  sewage  sludge  shall  be 
reduced  by  a  minimum  of  38  percent. 


Alternative  2 — If  Alternative  1  cannot 
be  met  for  an  anaerobically  digested 
sludge,  demonstration  can  be  made  by 
digesting  a  portion  of  the  previously 
digested  sludge  anaerobically  in  the 
laboratory  in  a  bench-scale  unit  for  40 
additional  days  at  a  temperature 
between  30  and  37  degrees  Celsius. 
Volatile  solids  must  be  reduced  by  less 
than  17  percent  to  demonstrate 
compliance. 

Alternative  3 — If  Alternative  1  cannot 
be  met  for  an  aerobically  digested 
sludge,  demonstration  can  be  made  by 
digesting  a  portion  of  the  previously 
digested  sludge  with  a  percent  solids  of 
two  percent  or  less  aerobically  in  the 
laboratory  in  a  bench-scale  unit  for  30 
additional  days  at  20  degrees  Celsius. 
Volatile  solids  must  be  reduced  by  less 
than  15  percent  to  demonstrate 
compliance. 

Alternative  4 — The  specific  oxygen 
uptake  rate  (SOUR)  for  sewage  sludge 
treated  in  an  aerobic  process  shall  be 
equal  to  or  less  than  1.5  milligrams  of 
oxygen  per  hour  per  gram  of  total  solids 
(dry  weight  basis)  at  a  temperature  of  20 
degrees  Celsius. 

Alternative  5 — Sewage  sludge  shall  be 
treated  in  an  aerobic  process  for  14  days 
or  longer.  During  that  time,  the 
temperature  of  the  sewage  sludge  shall 
be  higher  than  40  degrees  Celsius  and 
the  average  temperature  of  the  sewage 
sludge  shall  be  higher  than  45  degrees 
Celsius. 

Alternative  6 — The  pH  of  sewage 
sludge  shall  be  raised  to  12  or  higher  by 
alkali  addition  and.  without  the 
addition  of  more  alkali  shall  remain  at 
12  or  higher  for  two  hours  and  then  at 
11.5  or  higher  for  an  additional  22  hours 
at  the  time  the  sludge  is  disposed. 

Alternative  7 — The  percent  solids  of 
sewage  sludge  that  does  not  contain 
unstabilized  solids  generated  in  a 
primary  wastewater  treatment  process 
shall  be  equal  to  or  greater  than  75 
percent  based  on  the  moisture  content 
and  total  solids  prior  to  mixing  with 
other  materials  at  the  time  the  sludge  is 
disposed.  Unstabilized  solids  are 
defined  as  organic  materials  in  sewage 
sludge  that  have  not  been  treated  in 
either  an  aerobic  or  an  anaerobic 
treatment  process. 

Alternative  8 — The  percent  solids  of 
sewage  sludge  that  contains 
unstabilized  solids  generated  in  a 
primary  wastewater  treatment  process 
shall  be  equal  to  or  greater  than  90 
percent  based  on  the  moisture  content 
and  total  solids  prior  to  mixing  with 
other  materials  at  the  time  the  sludge  is 
disposed.  Unstabilized  solids  are 
defined  as  organic  materials  in  sewage 
sludge  that  have  not  been  treated  in 


either  an  aerobic  or  an  anaerobic 
treatment  process. 

Alternative  9 — (i)  Sewage  sludge  shall 
be  injected  below  the  surface  of  the 
land. 

(ii)  No  significant  amount  of  the 
sewage  sludge  shall  be  present  on  the 
land  surface  within  one  hour  after  the 
sewage  sludge  is  injected. 

(iii)  When  sewage  sludge  that  is 
injected  below  the  surface  of  the  land  is 
Class  A  with  respect  to  pathogens,  the 
sewage  sludge  shall  be  injected  below 
the  land  surface  within  eight  hours  after 
being  discharged  from  the  pathogen 
treatment  process. 

Alternative  10 — (i)  Sewage  sludge 
applied  to  the  land  surface  or  placed  on 
a  surface  disposal  site  shall  be 
incorporated  into  the  soil  within  six 
hours  after  application  to  or  placement 
on  the  land. 

(ii)  When  sewage  sludge  that  is 
incorporated  into  the  soil  is  Class  A 
with  respect  to  pathogens,  the  sewage 
sludge  shall  be  applied  to  or  placed  on 
the  land  within  eight  hours  after  being 
discharged  from  the  pathogen  treatment 
process. 

Alternative  11 — Sewage  sludge  placed 
on  an  active  sewage  sludge  unit  shall  be 
covered  with  soil  or  other  material  at 
the  end  of  each  operating  day. 

5.  Methane  Gas  Control  Within  a 
Structure  On  Site.  When  cover  is  placed 
on  an  active  sewage  sludge  unit,  located 
in  a  surface  disposal  site,  the  methane 
gas  concentration  in  the  air  in  any 
structure  shall  not  exceed  257o  of  the 
lower  explosive  limit  (LEL)  for  methane 
gas  during  the  period  that  the  disposal 
site  is  active. 

6.  Methane  Gas  Control  at  Property 
Line.  The  concentration  of  methane  gas 
in  air  at  the  property  line  of  the  surface 
disposal  site  shall  not  exceed  the  LEL 
for  methane  gas  during  the  period  that 
the  disposal  site  is  active. 

D.  Monitoring  Requirements 

Toxicity  Characteristic  Leaching 
Procedure  (TCLP)  Test— Once/Life, 
performed  within  one  year  from  the 
effective  date  of  the  permit  (For  POTWs 
with  a  design  flow  of  1.0  mgd  or  greater) 
PCBs— Once/Year 
Methane  Gas  in  covered  structures  on 

site — Continuous 
Methane  Gas  at  property  line — 

Continuous 

All  other  pollutants  shall  be 
monitored  at  the  frequency  shown 
below: 


Amount  of  sewage 

sludge '  (metric  tons/365 

day  period) 


0<Sludge<290 Once/Year 


Frequency 
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Amount  of  sewage 

sludge '  (metric  tons/365 

day  period) 


290  <  Sludge  <  1,500 

1, 500  <  Sludge  <  15,000 
15.000<Sludge  


Frequency 


Once/Quarter. 
Once/Two  Months. 
Once/Montti. 


Representative  samples  of  sewage 
sludge  shall  be  collected  and  analyzed 
in  accordance  with  the  methods 
referenced  in  40  CFR  503.8(b). 


'  Amount  of  sewage  sludge  placed  on  an 
active  sewage  sludge  unit  (dry  weigtit  basis). 


Table  5 


Section  II.  Requirements  Specific  to 
Surface  Disposal  Sites  Without  a  Liner 
and  Leachate  Collection  Svstem 

A.  Pollutant  Limits 

Sewage  sludge  shall  not  be  applied  to 
a  surface  disposal  site  if  the 
concentration  of  the  listed  pollutants 
e.xceed  the  corresponding  values  based 
on  the  surface  disposal  site  buundarv  to 
the  property  line  distance: 


Unit  boundary  to  property  line — distance  (meters) 


Pollutant  concentration ' 


Arsenic 
(mg'kg) 


Chromium 
(mg'kg) 


Nickel 
(mg'kg) 


0  to  less  than  25  

30 
34 
39 
46 
53 
62 
73 

200 
220 
260 
300 
360 
450 
600 

2''0 

25  to  less  than  50  

240 

50  to  less  than  75  

270 

75  to  less  than  100  

320 

1 00  to  less  than  1 25  

390 

125  to  less  than  150  

420 

Equal  to  or  greater  than  150 

420 

'  Dry  weight  basis. 


B.  Management  Practices 
Listed  in  Section  I.B.  above. 

C.  Notification  Requirements  (Other 
Than  Those  Listed  in  Part  IV  of  the 
Permit) 

(a)  The  permittee  shall  assure  that  the 
owner  of  the  surface  disposal  site 
provide  written  notification  to  the 
subsequent  site  owners  that  sewage 
sludge  was  placed  on  the  land. 

(b)  The  permittee  shall  provide  the 
location  of  all  existing  sludge  disposal/ 
use  sites  to  the  State  Historical 
Commission  within  90  days  of  the 
effective  date  of  this  permit.  In  addition, 
the  permittee  shall  provide  the  location 
of  any  new  disposal/use  site  to  the  State 
Historical  Commission  prior  to  use  of 
the  site. 

The  permittee  shall  within  30  days 
after  notification  by  the  State  Historical 
Commission  that  a  specific  sludge 
disposal/use  area  will  adversely  affect  a 
National  Historic  Site,  cease  use  of  such 
area. 

D.  Recordkeeping  Requirements 

The  permittee  shall  develop  the 
following  information  and  shall  retain 
the  information  for  five  years.  The 
sludge  documents  will  be  retained  on 
site  at  the  same  location  as  other  NPDES 
records. 

1.  The  distance  of  the  surface  disposal 
site  from  the  property  hne  and  the 
concentration  (mg/Kg)  in  the  sludge  of 
each  pollutant  listed  above  in  Table  5, 
as  well  as  (he  applicable  pollutant 
concentration  criteria  listed  in  Table  5; 


2.  A  certification  statement  that  all 
applicable  requirements  (specifically 
listed)  have  been  met.  and  that  the 
permittee  understands  that  there  are 
significant  penalties  for  false 
certification  including  fine  and 
imprisonment.  See  40  CFR 
503.27(a)(l)(ii)  or  503.27(a)(2)(ii)  as 
applicable  to  the  permittees  sludge 
disposal  activities; 

3.  A  description  of  how  either  the 
Class  A  or  Class  B  pathogen  reduction 
requirements  are  met.  or  whether 
sewage  sludge  placed  on  a  surface 
disposal  site  is  covered  with  soil  or 
other  material  at  the  end  of  each 
operating  day; 

4.  A  description  of  how  the  vector 
attraction  reduction  requirements  are 
met;  and 

5.  Results  of  a  groundwater 
monitoring  program  developed  by  a 
qualified  ground-water  scientist,  or  a 
certification  by  a  qualified  groundwater 
scientist  may  be  used  to  demonstrate 
that  sewage  sludge  placed  on  an  active 
sewage  sludge  unit  does  not 
contaminate  an  aquifer. 

6.  A  description  of  how  the 
management  practices  listed  in  I.B. 
above  are  met. 

7.  The  site  management  plan 
discussed  in  Element  2,  Section  I. A. 6.  if 
sewage  sludge  is  stored. 

E.  Reporting  Requirements 

Reporting  procedures  are  required  to 
be  conducted  by  only  those  pubUcly 
owned  treatment  works  (POTWs) 
(defined  as  a  treatment  works  treating 
domestic  sewage  that  is  owned  by  a 


niunicipalitv  or  .State]  with  a  design 
flow  rate  ecjual  to  or  greater  than  one 
million  gallons  per  day.  and  POTWs 
that  ser\e  10.000  people  or  more,  or  an\ 
POTW  required  to  have  an  approved 
pretreatment  program  under  40  CFR 
403.8(a)  for  each  final  sewage  sludge 
reuse  or  disposal  practice.  .^11  remaining 
TWTDS.  other  than  those  defined  above, 
are  not  required  to  report.  If  applicable, 
the  permittee  shall  report  annually  on 
the  DMR  the  following  information; 

1.  Report  ,\'o  for  no  liner  and  leachate 
collection  system  at  surface  disposal 
site: 

2.  The  frequency  of  monitoring  listed 
in  Element  II,  Section  ID.  which  applies 
to  the  permittee; 

3.  Toxicity  Characteristic  Leaching 
Procedure  (TCLP)  results,  if  applicable 
(Pass/Fail); 

4.  The  concentration  (mg/Kg)  in  the 
sludge  of  each  pollutant  listed  in  Table 
5  as  well  as  the  applicable  pollutant 
concentration  criteria  listed  in  Table  5; 

5.  The  concentration  (mg/Kg)  of  PCB's 
in  the  sludge; 

6.  The  distance  between  the  property 
line  and  the  surface  disposal  site 
boundary; 

7.  Level  of  pathogen  reduction 
achie\  ed  (Class  A  or  Class  B].  unless 
Vector  attraction  reduction  alternati\e 
no.  11  is  utilized: 

8.  List  Alternative  used  as  listed  in 
Section  I.C.3.(a.  or  b).  Alternatives 
describe  how  the  pathogen  reduction 
requirements  are  met: 

9.  \'ector  attraction  reduction 
Alternative  used  as  listed  m  Section 
I.C.4; 
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10.  Annual  sludge  production  in  dry 
metric  tons/year; 

11.  Amount  of  sludge  surface 
disposed  in  dr\'  metric  tons/year; 

12.  Amount  of  sludge  transported 
interstate  in  dry  metric  tons/year; 

13.  A  narrative  description  explaining 
how  the  management  practices  in  40 
CFR  503.24  are  met  shall  be  attached  to 
the  DMR;  and 

14.  The  certification  statement  listed 
in  40CFR503.27(a)(l)(ii)or 
503.27(a)(2)(ii)  as  applicable  to  the 
permittees  sludge  disposal  activities, 
shall  be  attached  to  the  DMR. 

Sfictinn  III.  Requirements  Specific  to 
Surface  Disposal  Sites  With  a  Liner  and 
Leachate  Collection  System 

A.  Pollutant  Limits 
None. 

B.  Management  Practices 
Listed  in  Section  I.B.  above. 

C.  Notification  Requirements  (Other 
Than  Those  Listed  in  Part  IV  of  the 
permit) 

(a)  The  permittee  shall  assure  that  the 
owner  of  the  surface  disposal  site 
provide  written  notification  to  the 
subsequent  owner  of  the  site  that 
sewage  sludge  was  placed  on  the  land. 

(b)  The  permittee  shall  provide  the 
location  of  all  existing  sludge  disposal/ 
use  sites  to  the  State  Historical 
Commission  within  90  days  of  the 
effective  date  of  this  permit.  In  addition, 
the  permittee  shall  provide  the  location 
of  any  new  disposal/use  site  to  the  State 
Historical  Commission  prior  to  use  of 
the  site. 

The  permittee  shall  within  30  days 
after  notification  by  the  State  Historical 
Commission  that  a  specific  sludge 
disposal/use  area  will  adversely  affect  a 
National  Historic  Site,  cease  use  of  such 
area. 

D.  Recordkeeping  Requirements 

The  permittee  shall  develop  the 
following  information  to  be  retained  on 
site  at  the  same  location  as  other  NPDES 
records  and  shall  retain  the  information 
for  five  years. 

1.  The  following  certification 
statement  found  in  40  CFR 
503.27{a)(l)(ii): 

"I  certify,  under  penalty  of  law,  that 
the  information  that  will  be  used  to 
determine  compliance  with  the 
pathogen  requirements  (define  option 
used)  and  the  vector  attraction 
reduction  requirements  (define  option 
used)  have  been  met.  This 
determination  has  been  made  under  my 
direction  and  supervision  in  accordance 
with  the  system  designed  to  ensure  that 
qualified  personnel  properly  gather  and 


evaluate  the  information  used  to 
determine  the  (pathogen  requirements 
and  vector  attraction  reduction 
requirements,  if  appropriate)  have  been 
met.  I  am  aware  that  there  are 
significant  penalties  for  false 
certification  including  the  possibility  of 
fine  and  imprisonment."; 

2.  A  description  of  how  either  the 
Class  A  or  Class  B  pathogen  reduction 
requirements  are  met  or  whether  sewage 
sludge  placed  on  a  surface  disposal  site 
is  covered  with  soil  or  other  material  at 
the  end  of  each  operating  dav; 

3.  A  description  of  how  the  vector 
attraction  reduction  requirements  are 
met;  and 

4.  Results  of  a  ground-water 
monitoring  program  developed  by  a 
qualified  ground-water  scientist.  A 
certification  by  a  qualified  ground-water 
scientist  may  be  used  to  demonstrate 
that  sewage  sludge  placed  on  an  active 
sewage  sludge  unit  does  not 
contaminate  an  aquifer. 

5.  The  site  management  plan 
discussed  in  Element  2,  Section  I. A. 6.  if 
sewage  sludge  is  stored. 

E.  Reporting  Requirements 

Reporting  procedures  are  required  to 
be  conducted  by  only  those  publicly 
owned  treatment  works  (POTWs) 
(defined  as  a  treatment  works  treating 
domestic  sewage  that  is  owned  bv  a 
municipality  or  State)  with  a  design 
flow  rate  equal  to  or  greater  than  one 
mgd.  and  POTWs  that  serve  10,000 
people  or  more,  or  any  POTW  required 
to  have  an  approved  pretreatment 
program  under  40  CFR  403.8(a)  for  each 
final  sewage  sludge  reuse  or  disposal 
practice.  All  remaining  TVVTDS,  other 
than  those  defined  above,  are  not 
required  to  report.  If  applicable,  the 
permittee  shall  report  annuallv  on  the 
DMR  the  following  information: 

1.  Report  YES  for  liner  and  leachate 
collection  system  at  surface  disposal 
site; 

2.  The  frequency  of  monitoring  listed 
in  Element  2.  Section  I.D.  which  applies 
to  the  permittee; 

3.  Toxicity  Characteristic  Leaching 
Procedure  (TCLP)  results,  if  applicable 
(Pass/Fail); 

4.  The  concentration  (mg/Kg)  in  the 
sludge  of  PCBs; 

5.  Level  of  pathogen  reduction 
achieved  (Class  A  or  Class  B).  unless 
Vector  attraction  reduction  alternative 
no.  11  is  used; 

6.  List  Alternative  used  as  listed  in 
Section  I.C.3.(a.  orb.).  Alternatives 
describe  how  the  pathogen  reduction 
requirements  are  met; 

7.  Vector  attraction  reduction 
Alternative  used  as  listed  in  Section 
I.B. 4; 


8.  Annual  sludge  production  in  dry 
metric  tons/year; 

9.  Amount  of  sludge  surface  disposed 
in  dry  metric  tons/year; 

10.  Amount  of  sludge  transported 
interstate  in  dry  metric  tons/year; 

11.  A  narrative  description  explaining 
how  the  management  practices  in  40 
CFR  503.24  are  met  shall  be  attached  to 
the  DMR;  and 

12.  A  certification  statement  that  all 
applicable  requirements  (specifically 
listed)  have  been  met.  and  that  the 
permittee  understands  that  there  are 
significant  penalties  for  false 
certification  including  fine  and 
imprisonment  (See  40  CFR 
503.27(a)(l)(ii)  or  503.27(a)(2)(ii) 
whichever  applies  to  the  permittees 
sludge  disposal  activities)  shall  be 
attached  to  the  DMR. 

Element  3 — Municipal  Solid  Waste 
Landfill  Disposal 

Section  I.  Requirements  Applying  to  All 
Sewage  Sludge  Disposed  in  a  Municipal 
Solid  Waste  Landfill  (MSWLF) 

A.  The  permittee  shall  handle  and 
dispose  of  sewage  sludge  in  accordance 
with  section  405  of  the  Clean  Water  Act 
and  all  other  applicable  Federal 
regulations  to  protect  public  health  and 
the  environment  from  any  reasonably 
anticipated  adverse  effects  due  to  any 
toxic  pollutants  that  may  be  present  in 
the  sludge.  The  permittee  shall  ensure 
that  the  sewage  sludge  meets  the 
requirements  in  40  CFR  part  258 
concerning  the  quality  of  the  sludge 
disposed  in  the  municipal  solid  waste 
landfill  unit. 

B.  If  requirements  for  sludge 
management  practices  or  pollutant 
criteria  become  more  stringent  than  the 
sludge  pollutant  limits  or  acceptable 
management  practices  in  this  permit,  or 
control  a  pollutant  not  listed  in  this 
permit,  this  permit  may  be  modified  or 
revoked  and  reissued  to  conform  to  the 
requirements  promulgated  at  section 
405(d)(2)  of  the  Clean  Water  Act. 

C.  If  the  permittee  generates  sewage 
sludge  and  supplies  that  sewage  sludge 
to  the  owner  or  operator  of  a  MSWLF  for 
disposal,  the  permittee  shall  provide  to 
the  owmer  or  operator  of  the  MSWLF 
appropriate  information  needed  to  be  in 
compliance  with  the  provisions  of  this 
permit. 

D.  The  permittee  shall  give  prior 
notice  to  EPA  (Chief,  Permits  Branch, 
Water  Quality  Management  Division, 
Mail  Code  6WQ-P,  EPA  Region  6,  1445 
Ross  Avenue.  Dallas,  Texas  75202)  of 
any  planned  changes  in  the  sewage 
sludge  disposal  practice,  in  accordance 
with  40  CFR  122.41(l)(l)(iii).  These 
changes  may  justify  the  application  of 
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permit  conditions  that  are  different  from 
or  absent  in  the  existing  permit.  Change 
in  the  sludge  use  or  disposal  practice 
may  be  cause  for  modification  of  the 
permit  in  accordance  with  40  CFR 
122.62(a)(1). 

E.  The  permittee  shall  provide  the 
location  of  all  new  sludge  disposal/use 
sites,  where  previously  undisturbed 
ground  is  proposed  for  disturbance,  to 
the  State  Historical  Commission  within 
90  days  of  the  effective  date  of  this 
permit.  In  addition,  the  permittee  shall 
provide  the  location  of  any  new 
disposal/use  site  to  the  State  Historical 
Commission  prior  to  use  of  the  site.  The 
permittee  shall  within  30  days  after 
notification  by  the  State  Historical 
Commission  that  a  specific  sludge 
disposal/use  area  will  adversely  affect  a 
National  Historic  Site,  cease  use  of  such 
area. 

F.  The  permittee  shall  complete  the 
following  evaluation  of  the  sewage 
sludge  generated  by  the  facility.  The 
permittee  shall  retain  this  information 
on  site  and  it  shall  be  made  available  for 
inspection  purposes  within  three  years 
of  the  effective  date  of  the  permit. 

a.  An  annual  quantitative  tabulation 
of  the  ultimate  disposition  of  all  sewage 
sludge  (including,  but  not  limited  to,  the 
amount  beneficially  reused,  landfilled, 
surface  disposed,  and  incinerated). 

b.  An  assessment  of  technological 
processes  and  an  economic  analysis 
evaluating  the  potential  for  beneficial 
reuse  of  all  sewage  sludge  not  currently 
beneficially  reused,  including  a  listing 
of  any  steps  which  would  be  required  to 
achieve  the  sludge  quality  necessary  to 
beneficially  reuse  the  sludge. 

c.  A  description  of,  including  the 
expected  results  and  the  anticipated 
timing  for,  all  projects  in  process,  in 
planning  and/or  being  considered 
which  are  directed  towards  additional 
beneficial  reuse  of  sewage  sludge. 

d.  A  listing  of  the  specific  steps 
(controls/changes)  which  would  be 
necessary  to  achieve  and  sustain  the 
quality  of  the  sludge  so  that  the 
pollutant  concentrations  in  the  sludge 
fall  below  the  pollutant  concentration 
criteria  listed  in  Part  XIII,  Element  I, 
Section  III,  Table  3  of  the  permit. 

e.  A  listing  of,  and  the  anticipated 
timing  for,  all  projects  in  process,  in 
planning,  and/or  being  considered 
which  are  directed  towards  meeting  the 
sludge  quality  referenced  in  (d)  above. 

G.  Coverage  under  this  permit  does 
not  relieve  the  permittee  from 
complying  with  state  regulations 
applicable  to  sewage  sludge  reuse  and 
disposal. 

H.  Sewage  sludge  shall  be  tested  once 
during  the  life  of  the  permit  within  one 
year  from  the  effective  date  of  the 


permit  in  accordance  with  the  method 
specified  at  40  CFR  part  268,  appendix 
I  (Toxicity  Characteristic  Leaching 
Procedure  (TCLP))  or  other  approved 
methods  on  those  publicly  owned 
treatment  works  (POTWs)  (defined  as  a 
treatment  works  treating  domestic 
sewage  that  is  owned  by  a  municipality 
or  State)  with  a  design  flow  rate  equal 
to  or  greater  than  one  mgd,  and  POTWs 
that  serve  10,000  people  or  more,  or  any 
POTVV  required  to  have  an  approved 
pretreatment  program  under  40  CFR 
403.8(a)  for  each  final  sewage  sludge 
reuse  or  disposal  practice.  Sludge  shall 
be  tested  after  final  treatment  prior  to 
leaving  the  POTVV  site.  Sewage  sludge 
determined  to  be  a  hazardous  waste  in 
accordance  with  40  CFR  part  261.  shall 
be  handled  according  to  RCRA 
standards  for  the  disposal  of  hazardous 
waste  in  accordance  with  40  CFR  part 
262.  The  disposal  of  sewage  sludge 
determined  to  be  a  hazardous  waste,  in 
other  than  a  certified  hazardous  waste 
disposal  facility  shall  be  prohibited.  The 
Information  Management  Section, 
telephone  no.  (214)  665-6750.  and  the 
appropriate  state  agency  shall  be 
notified  of  test  failure  within  24  hours. 
A  written  report  shall  be  provided  to 
this  office  within  7  days  after  failing  the 
TCLP.  The  report  will  contain  test 
results,  certification  that  unauthorized 
disposal  has  not  occurred  and  a 
summary  of  alternative  disposal  plans 
that  comply  with  RCRA  standards  for 
the  disposal  of  hazardous  waste.  The 
report  shall  be  addressed  to;  Director. 
Multimedia  Planning  and  Permitting 
Division,  EPA  Region  6,  Mail  Code  6PD. 
1445  Ross  Avenue,  Dallas,  Te.xas  75202. 
A  copy  of  this  report  shall  be  sent  to  the 
Chief,  Water  Enforcement  Branch. 
Compliance  Assurance  and  Enforcement 
Division,  Mail  Code  6EN-VV,  at  the  same 
street  address. 

I.  Sewage  sludge  shall  be  tested  as 
needed,  or  at  a  minimum,  once/year  in 
accordance  with  the  method  9095  (Paint 
Filter  Liquids  Test)  as  described  in 
"Test  Methods  for  Evaluating  Solid 
Wastes,  Physical/Chemical  Methods" 
(EPA  Pub.  No.  SW-846). 

J.  Recordkeeping  requirements — For 
those  publicly  owned  treatment  works 
(POTWs)  (defined  as  a  treatment  works 
treating  domestic  sewage  that  is  owned 
by  a  municipality  or  State)  with  a  design 
flow  rate  equal  to  or  greater  than  one 
mgd,  and  POTWs  that  ser\'e  10,000 
people  or  more,  or  any  POTVV  required 
to  have  an  approved  pretreatment 
program  under  40  CFR  subpart  403.8(a) 
for  each  final  sewage  sludge  reuse  or 
disposal  practice.  The  permittee  shall 
develop  the  following  information  and 
shall  retain  the  information  for  five 
vears. 


1.  The  description,  including 
procedures  followed,  and  results  of  the 
Paint  Filter  Tests  performed:  and 

2.  The  description,  including 
procedures  followed,  and  results  of  the 
TCLP  Test. 

K.  Recordkeeping  Requirements — For 
all  other  TWTDS  not  meeting  the  above 
criteria,  the  permittee  shall  keep  records 
on  the  following: 

1.  The  description  and  results  of  the 
tests  performed,  required  bv  the  owner/ 
operator  of  the  MSVVLF  to  demonstrate 
compliance  with  the  40  CFR  part  258 
regulations:  and 

2.  A  certification  that  sewage  sludge 
meets  the  requirements  in  40  CFR  part 
258  concerning  the  qualitv  of  the  sludge 
disposed  in  a  municipal  solid  waste 
landfill  unit. 

L.  Reporting  requirements — Reporting 
procedures  are  required  to  be  conducted 
by  only  those  publicly  owned  treatment 
works  (POTWs)  (defined  as  a  treatment 
works  treating  domestic  sewage  that  is 
owned  by  a  municipality  or  State)  with 
a  design  flow  rate  equal  to  or  greater 
than  one  mgd.  and  POTWs  that  serve 
10.000  people  or  more,  or  any  POTVV 
required  to  have  an  approved 
pretreatment  program  under  40  CFR 
403.8(a)  for  each  final  sewage  sludge 
reuse  or  disposal  practice.  All  remaining 
TWTDS.  other  than  those  defined  above, 
are  not  required  to  report.  If  applicable, 
the  permittee  shall  report  annually  on 
the  DMR  the  following  information: 

1.  Results  of  the  Toxicity 
Characteristic  Leaching  Procedure  Test 
conducted  on  the  sludge  to  be  disposed, 
if  applicable  (Pass/Fail): 

2.  Annual  sludge  production  in  dry 
metric  tons/year: 

3.  Amount  of  sludge  disposed  in  a 
municipal  solid  waste  landfill  in  dr\- 
metric  tons/year: 

4.  Amount  of  sludge  transported 
interstate  in  dry  metric  tons/year;  and 

5.  A  certification  that  sewage  sludge 
meets  the  requirements  in  40  CFR  part 
258  concerning  the  quality  of  the  sludge 
disposed  in  a  MSVVLF  unit  shall  be 
attached  to  the  DMR. 


-Endangered  Species 


Addendum  A- 
Guidance 

I.  Instructions 

A  list  of  species  that  mav  be  affected  bv  the 
activities  covered  bv  the  sewage  sludge 
general  permit  should  be  obtained  from  the 
nearest  State  Wildlife  Agencv.  United  States 
Fish  and  Wildlife  Ser\-ice  (L'SFWS).  and  the 
National  Marine  Fisher^'  Service  (N'MFSl   In 
order  to  get  coverage,  applicants  must: 

•  Indicate  in  box  provided  on  the 
notification  letter  whether  any  species  listed 
are  in  proximity  to  the  facilitv.  and 

•  Certify  that  sewage  sludge  generation, 
treatment,  land  application,  surface  disposal, 
and  disposal  of  sludge  in  a  muricipal  solid 
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waste  landfill,  are  not  likely,  ami  will  not  be 
likely  to  adverselv  affect  species. 

To  do  this,  please  follow  steps  1  through 
4  below 

Stfp  I   He-view  the  Parish  Species  L;^(  To 
Determine  if  Any  Species  Are  Located  in  the 
Discharging  Facility  Parish 

If  no  species  are  listed  in  a  facility's  parish 
or  if  a  facility's  parish  is  not  found  on  the 
list,  an  applicant  is  eligible  for  coverage  and 
may  indicate  in  the  notification  to  EPA  that 
no  spec  ies  are  found  in  proximity  and 
provide  the  necessary  certifit  ation.  If  species 
are  located  in  the  parish,  follow  step  2  below. 
Where  a  facility  is  located  in  more  than  one 
parish  boundary  or  located  in  more  than  one 
parish,  the  lists  for  all  relevant  parishes  shall 
be  reviewed. 

Step  2:  Determine  if  Any  Species  Mav  Be 
Found  "in  Proximity"  to  the  Facility  and  if 
the  Species  Could  Be  Adverselv  Affected  hv 
the  nVTDS  Operation 

A  species  is  in  proximity  to  a  facility's 
sewage  sludge  operation  when  the  species  is: 

•  Located  in  the  immediate  area  through 
which  or  over  which  sewage  sludge  is 
generated,  treated,  land  applied,  surface 
disposed  or  disposed  in  a  municipal  solid 
waste  landfill. 

The  area  in  proximity  to  be  searched/ 
surveyed  for  listed  spec:ies  will  vary  with  the 
size  of  the  TWTDS  and  the  quality  and 
quantity  of  the  sewage  sludge.  ,-\pplicants 
should  use  the  method  or  methods  wh!c;h 
best  allow  them  to  determine  to  the  best  of 
their  knowledge  whether  species  are  in 
proximity  to  their  particular  facility.  These 
methods  may  include; 

•  Conducting  visual  inspections:  This 
method  may  be  particularly  suitable  for 
TWTDS  that  are  smaller  in  size  (including 
land  application,  surface  disposal,  and 
municipal  solid  waste  landfill  sitesl.  and 
TWTDS  located  in  non-natural  settings  such 
as  highly  urbanized  areas  or  industrial  parks 
where  there  is  little  or  no  nature  habitat.  For 
other  fac:ilities.  a  visual  survey  of  the  site 
may  be  insufficient  to  determine  whether 
species  are  likely  to  be  located  in  proximity 
to  the  discharge. 

•  Contacting  local/regional  conservation 
groups^  These  groups  inventory  species  and 
their  locations  and  maintain  lists  of  sightings 
and  habitats, 

•  Conducting  a  formal  biological  sun,-ev. 
TWTDS  (including  land  application,  surface 
disposal,  and  municipal  solid  waste  landfill 
sites)  with  extensive  land  use  may  choose  to 
conduct  biological  surveys  as  the  most 
effective  way  to  assess  whether  species  are 
located  in  proximity  and  whether  there  are 
likely  adverse  effects. 

•  Contacting  the  nearest  State  Wildlife 
Agency  or  L'.S  Fish  and  Wildlife  Sen,-ice 
IL'SFWS)  or  Xational  .\tarine  Fisheries 


Ser\ice  (\MFSI  offices.  Many  endangered 
and  threatened  species  are  found  in  well- 
defined  areas  or  habitats.  That  information  is 
frequently  known  to  state  or  federal  wildlife 
agencies.  FWS  has  offices  in  every  state. 
N'.VIFS  has  regional  offices  in:  Gloucester. 
.Massachusetts;  St.  Petersburg,  Florida;  Long 
Beach.  California;  Portland,  Oregon;  and 
luneau.  .Maska. 

The  L'SFWS  and  .NMFS  will  respond  with 
a  determination  of  likely  or  not  likely  to 
adversely  affect.  If  no  species  are  in 
proximity,  an  applicant  is  eligible  for 
coverage  under  this  general  permit  and  may 
indicate  that  in  the  notification  and  provide 
the  necessary  certification.  Potential  adverse 
effects  from  sewage  sludge  include: 

•  Hydrological.  Sewage  sludge  may  cause 
(.ontamination  of  surface  and  ground  water 
through  improper  disposal  and  reuse 
activities.  These  effects  will  vary  with  the 
amount  and  quality  of  the  sewage  sludge 
reused  and/or  disposed  and  the  location  of 
the  surface  and  ground  water,  and  the 
volume  and  condition  of  the  receiving  water. 

•  Habitat.  Sewage  sludge  may  cover  listed 
species  habitat. 

•  Toxicity.  In  some  cases,  pollutants  in 
sewage  sludge  may  have  toxic  effects  on 
listed  species. 

The  scope  of  effects  to  consider  will  vary 
with  each  site.  If  a  proposed  project  is  not 
likely  to  adversely  affect  a  listed  species, 
then  the  applicant  has  met  the  permit 
requirements.  If  the  proposed  action  is  likely 
to  adversely  affect  a  listed  species,  the 
applicant  will  already  be  in  contact  with  the 
I'SFWS  or  NMFS  for  guidance  on  how  to 
proceed  to  the  next  step,  whether  it  be 
conducting  surveys  or  determining  what 
measures  could  be  taken  to  avoid  the  adverse 
effect. 

Using  earlier  ESA  authorizations  for 
general  permit  eligibility:  In  some  cases,  a 
facility  may  be  eligible  for  coverage  because 
actual  or  potential  adverse  effects  were 
addressed  or  discounted  through  an  earlier 
ES.A  authorization.  Examples  of  such 
authorization  include: 

•  An  earlier  ESA  section  7  consultation  for 
that  facility, 

•  A  ESA  section  10(a)  permit  issued  for  the 
facility. 

•  An  area-wide  Habitat  Conservation  Plan 
applicable  to  that  facility. 

•  ,-\  clearance  letter  from  the  Services 
(whi(,h  discounts  the  possibility  of  adverse 
impact  from  the  facility). 

In  order  for  applicants  to  use  an  earlier 
ES.'X  authorization  to  meet  eligibility 
requirements:  (1)  the  authorization  must 
adequately  address  impacts  from  final  reuse 
or  disposal  activities  on  endangered  and 
threatened  species,  (2)  it  must  be  current 
because  there  have  been  no  subsequent 
changes  in  facility  operations  or 
circutiistances  which  might  impact  species  in 


ways  not  considered  in  the  earlier 
authorization,  and  (3)  tlie  applicant  must 
comply  with  any  requirements  from  those 
authorizations  to  avoid  or  mitigate  adverse 
effects  to  species.  Applicants  who  wish  to 
pursue  this  approach  should  carefully  review 
documentation  for  those  authorizations  to 
ensure  that  the  above  conditions  are  met. 

If  adverse  effects  are  not  likely,  an 
applicant  is  eligible  for  genera!  permit 
coverage  and  may  indicate  in  the  notification 
to  the  EPA  that  species  are  found  in 
proximity  and  provide  the  necessary 
certification.  If  adverse  effects  are  likely, 
follow  step  3  below. 

Step  3:  Determine  if  Measures  Can  Be 
Implemented  To  Avoid  Any  Adverse  Effects 

If  an  applicant  determines  that  adverse 
effects  are  likely,  it  can  receive  coverage  if 
appropriate  measures  are  undertaken  to 
avoid  or  eliminate  any  actual  or  potential 
adverse  effects  prior  to  applying  for  permit 
coverage. 

At  this  stage,  applicantsiiave  contacted  the 
USFWS  and/N,MFS  to  see  what  appropriate 
measures  are  suitable  to  avoid  or  eliminate 
adverse  impacts  to  species. 

If  applicants  adopt  these  measures,  they 
must  c:ontinue  to  abide  by  them  during  the 
course  of  permit  coverage. 

If  appropriate  measures  are  not  available, 
the  applicant  is  not  eligible  at  that  time  for 
coverage  under  the  general  permit. 
Applicants  should  contact  the  appropriate 
EPA  regional  office  about  either: 

•  Entering  into  Section  7  consultation  in 
order  to  obtain  general  permit  coverage,  or 

•  Obtaining  an  individual  sewage  sludge 
only  permit. 

Addendum  B — National  Historic 
Preservation  Act  Compliance  Guidance 

The  permittee  shall  submit  the  following 
information: 

(a)  A  letter  succinctly  describing  the 
proposed  action. 

(b)  A  7,5'  topographic  map  showing  the 
projected  location. 

The  information  shall  be  forwarded  to:  Ms. 
Gerri  Hobdy,  State  Historic  Preservation 
Officer.  Louisiana  Department  of  Culture, 
Recreation,  and  Tourism.  Office  of  Cultural 
Development.  P.O.  Box  44247,  Baton  Rouge. 
LA  70804-4247. 

The  permittee  should  be  aware  there  is  a 
30-day  review  period  from  the  receipt  of  the 
project  information  in  the  State  Historic 
Preservation  Office. 

Dated:  August  11.  1996. 

William  B.  Hathaway, 

Director.  Water  Qualitv  Protection  Division 
I6WQ).  Region  6. 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  285 
RIN  1510-AA74 

Offset  of  Federal  Benefit  Payments  To 
Collect  Past-due,  Legally  Enforceable 
Nontax  Debt 

AGENCY:  Financial  Management  Service. 

Fiscal  Service.  Treasury. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  The  Debt  Collection 
Improvement  Act  of  1996  requires  the 
Federal  Government  to  withhold  or 
reduce  certain  Federal  payments  to 
satisfy  delinquent  nontax  debts  owed  to 
the  United  States  by  the  payee.  This 
process  is  known  as  "administrative 
offset."  This  interim  rule  establishes  the 
rules  governing  the  administrative  offset 
of  Federal  benefit  payments  issued 
under  the  Social  Security  Act  (other 
than  Supplemental  Security  Income), 
part  B  of  the  Black  Lung  Benefits  Act, 
and  any  law  administered  by  the 
Railroad  Retirement  Board  (other  than 
tier  2  benefit  payments).  This  rule 
affects  individuals  who  receive  these 
types  of  benefit  payments  and  who  owe 
delinquent  nontax  debts  to  the  Federal 
Government. 

DATES:  F^ec(;Ve.  August  21.  1998. 
Comments  must  be  received  on  or 
before  September  21,  1998. 
ADDRESSES:  All  comments  should  be 
addressed  to  Gerry  Isenberg.  Financial 
Program  Specialist,  Debt  Management 
Services.  Financial  Management 
Service,  401  14th  Street  SVV,  Room  151. 
Washington,  D.C.  20227.  A  copy  of  this 
interim  rule  is  being  made  available  for 
downloading  from  the  Financial 
Management  Service  web  site  at  the 
following  address:  http:// 
www.fms.treas.gov/debt/dms.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerry  Isenberg,  Financial  Program 
Specialist,  at  (202)  874-6660;  Ellen 
Neubauer  or  Ronda  Kent.  Senior 
Attorneys,  at  (202)  874-6680. 
SUPPLEMENTARY  INFORMATION: 

Background 

A  major  purpose  of  the  Debt 
Collection  Improvement  Act  of  1996 
(DCIA),  Pub.  L.  104-134,  110  Stat. 
1321-358  et  seq.  (April  26.  1996),  is  to 
increase  the  collection  of  delinquent 
nontax  debts  owed  to  the  Federal 
Government.  Among  other  things,  the 
DCIA  established  a  centralized  process 
for  withholding  or  reducing  eligible 
Federal  payments,  including  certain 


benefit  payments,  to  pay  the  payee's 
delinquent  debt  owed  to  the  United 
States.  This  process  is  known  as 
"administrative  offset." 

The  Financial  Management  Service 
(FMS).  a  bureau  of  the  Department  of 
the  Treasury  (Treasury),  disburses  more 
than  850  million  Federal  payments 
annually,  including  Federal  benefit 
payments  on  behalf  of  agencies  such  as 
the  Social  Security  Administration,  the 
Railroad  Retirement  Board,  and  the 
Department  of  Veterans  Affairs.  As  the 
Treasury  disbursing  agency,  FMS  is 
responsible  for  the  implementation  of 
centralized  administrative  offset  of 
Federal  payments  for  the  collection  of 
delinquent  nontax  debt.  To  meet  this 
responsibility.  FMS  has  established  the 
Treasury  Offset  Program. 

The  Treasury  Offset  Program  works  as 
follows.  FMS  maintains  a  delinquent 
debtor  database.  The  database  includes 
delinquent  debtor  information 
submitted  and  updated  by  Federal 
agencies  either  owed  debts  (creditor 
agencies)  or  collecting  debts  on  behalf  of 
other  Federal  agencies.  Before  a  Federal 
payment  is  disbursed  to  a  payee,  FMS 
compares  the  payee  information  with 
debtor  information  in  FMS"  delinquent 
debtor  database.  If  the  payee's  name  and 
taxpayer  identifying  number  (TIN) 
match  the  name  and  TIN  of  a  debtor,  the 
payment  is  offset,  in  whole  or  in  part, 
to  satisfy  the  debt,  to  the  extent  legally 
allowed. 

FMS  transmits  amounts  collected 
through  offset  to  the  appropriate 
agencies  owed  the  delinquent  debt  after 
deducting  a  fee  charged  to  cover  the  cost 
of  the  offset  program.  FMS"  authority  to 
charge  fees  is  found  at  31  U.S.C. 
3716(c)(4).  Under  31  U.S.C.  3717(e),  the 
agencies  which  are  owed  the  delinquent 
debt  may  add  the  fees  to  the  debt  as  part 
of  the  administrative  cost,  if  not 
otherwise  prohibited  by  law. 
Information  about  a  delinquent  debt 
remains  in  the  debtor  database  and 
offsets  of  eligible  Federal  benefit  and 
other  payments  will  continue  until  debt 
collection  activity  for  the  debt  is 
terminated  because  of  full  payment, 
compromise,  write-off  or  other  reasons 
justifying  termination.  In  centralizing 
offset  through  the  Treasury  Offset 
Program,  FMS  will  consolidate  and 
simplify  offset  procedures  for  the 
Federal  Government. 

This  interim  rule  governs  only  the 
administrative  offset  of  Federal  benefit 
payments  issued  under  the  Social 
Security  Act  (other  than  Supplemental 
Security  Income  (SSI));  part  3  of  the 
Black  Lung  Benefits  Act  (governing 
claims  for  benefits  filed  before 
December  31,  1973);  and  any  law 
administered  by  the  Railroad  Retirement 


Board  (other  than  tier  2  benefit 
payments,  i.e.,  the  portion  of  the 
railroad  retirement  annuity  based 
exclusively  on  railroad  service)  for  the 
collection  of  delinquent  nontax  debt 
owed  to  the  Federal  Government.  Other 
rules  and  procedures  reflect 
requirements  for  other  types  of 
payments  or  debts,  as  well  as  the 
general  rules  applicable  to  collection  of 
debts  by  offset.  FMS  has  promulgated 
and  will  promulgate  other  rules 
governing  the  centralized  offset  of 
Federal  payments  (other  than  Federal 
benefit  payments)  for  the  collection  of 
debts  owed  to  Federal  agencies,  for  the 
collection  of  debts  owed  to  States,  and 
for  the  collection  of  past-due  child 
support.  FMS  anticipates  that  Part  285 
of  this  title  will  contain  all  of  the 
provisions  relating  to  the  centralized 
offset  of  Federal  payments  for  the 
collection  of  debts  owed  to  the  Federal 
Government  and  to  State  governments, 
including  past-due  child  support. 

FMS  developed  this  interim  rule  in 
consultation  with  the  Social  Security 
Administration,  the  Railroad  Retirement 
Board,  the  Department  of  Labor,  the 
Department  of  Veterans  Affairs,  the 
Office  of  Management  and  Budget,  and 
other  affected  agencies,  and 
acknowledges  their  constructive 
assistance. 

Phased  Implementation 

Under  the  DCL\,  Federal  benefit 
payments  issued  under  the  Social 
Security  Act  (other  than  SSI);  part  B  of 
the  Black  Lung  Benefits  Act;  and  any 
law  administered  by  the  Railroad 
Retirement  Board  (other  than  tier  2 
benefit  payments),  hereinafter  referred 
to  as  "covered  benefit  payments."  may 
be  offset  to  collect  delinquent  debt  owed 
to  the  United  States  subject  to  certain 
limitations.  First,  the  DCIA  provides  for 
a  threshold  level  of  covered  benefit 
payments  which  a  debtor  must  receive 
before  an  offset  may  occur.  Under  the 
DCIA.  only  those  amounts  of  covered 
benefit  payments  which  a  debtor 
receives  in  excess  of  $9,000  per  year  (or 
$750  per  month)  may  be  offset.  Second, 
the  DCIA  requires  a  reduction  in  this 
threshold  amount  by  the  amount  of 
benefit  payments  a  debtor  receives 
which  are  not  subject  to  offset.  Benefit 
payments  not  subject  to  offset  include 
without  limitation,  SSI  payments  and 
benefit  payments  paid  under  any  law 
administered  by  the  Secretary  of 
Veterans  Affairs;  part  C  of  the  Black 
Lung  Benefits  Act;  any  law 
administered  by  the  Railroad  Retirement 
Board  that  such  Board  determines  to  be 
tier  2  benefits;  and  any  other  law  under 
which  Federal  benefit  payments  are 
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made  if  such  payments  are  exempt  from 
offset. 

FMS  intends  to  implement  the  offset 
of  covered  benefit  payments  in  two 
phases.  During  phase  I  and  as  described 
in  this  rule,  FMS  will  offset  only  those 
monthly  covered  benefit  payments 
which  individually  exceed  the  $750 
threshold.  During  phase  II,  FMS  will 
offset  all  covered  benefit  payments, 
provided  the  total  amount  received  by 
the  debtor  exceeds  the  threshold 
amount.  The  DCIA  requirement  that  the 
amount  offset  be  increased  for 
individuals  who  also  receive  benefit 
payments  not  subject  to  offset  will  be 
implemented  during  phase  II. 
Calculating  the  maximum  allowable 
offset  amount  for  debtors  who  receive 
more  than  one  type  of  benefit  payment 
is  operationally  complex.  FMS  therefore 
has  adopted  a  phased  approach  to  allow 
for  some  offsets  to  begin  (i.e.,  offsets  of 
monthly  covered  benefit  payments 
which  exceed  $750),  while  FMS 
continues  to  work  out  the  complexities 
of  fully  implementing  the  DCIA's 
benefit  offset  provisions.  This  approach 
will  allow  for  the  orderly 
implementation  of  benefit  offset 
ensuring  that  more  complex  offsets  are 
accomplished  in  an  efficient  and  cost- 
effective  manner.  Prior  to 
implementation  of  phase  II,  FMS  will 
amend  this  rule  to  include  the 
procedures  applicable  to  phase  II. 

Section  Analysis 

(a)  Scope 

Paragraph  (a)  explains  that  the  rules 
contained  in  this  regulation  apply  only 
to  the  offset  of  certain  Federal  benefit 
payments,  i.e.,  benefit  payments  payable 
to  individuals  under  the  Social  Security 
Act  (other  than  SSI  payments);  part  B  of 
the  Black  Lung  Benefits  Act;  and  any 
law  administered  by  the  Railroad 
Retirement  Board  (other  than  payments 
that  such  Board  determines  to  be  tier  2 
benefits). 

This  paragraph  also  explains  that 
FMS  and/or  the  agency  that  authorizes 
a  payment,  are  not  liable  for  amounts 
offset  on  the  basis  that  the  underlying 
obligation,  that  is,  the  amount  of  the 
payment  before  the  offset  was  taken, 
was  not  satisfied.  For  example,  where 
an  individual  is  "due"  a  Social  Security 
payment  of  $900,  the  obligation  to  pay 
$900  to  that  individual  is  met  even 
though  a  portion  of  that  payment  was 
offset  and  thus  not  actually  received  by 
the  individual. 

(b)  Definitions 

The  term  "covered  benefit  payments" 
is  used  throughout  the  rule  to  describe 
those  benefit  payments  which  are 


subject  to  the  provisions  of  this  rule. 
Covered  benefit  payments  means  all 
Federal  benefit  payments  payable  to  an 
individual  under  the  Social  Security  Act 
(other  than  SSI  payments);  part  B  of  the 
Black  Lung  Benefits  Act;  and  any  law- 
administered  by  the  Railroad  Retirement 
Board  (other  than  payments  that  such 
Board  determines  to  be  tier  2  benefits). 
The  amount  of  the  covered  benefit 
payment  payable  to  a  debtor  for 
purposes  of  this  rule  will  be  the  amount 
after  reduction  or  deduction  required 
under  the  laws  authorizing  the  program. 
For  example,  if  the  amount  of  a  debtor's 
$450  monthly  Social  Security  payment 
is  reduced  by  a  $45  monthly  Medicare 
insurance  premium,  the  amount  of  $405 
will  be  used  in  calculating  the  amount 
available  for  offset.  Reductions  to 
recover  benefit  overpayments  are 
likewise  excluded  from  the  covered 
benefit  payment  when  calculating 
amounts  available  for  offset. 

It  is  important  to  note  that  there  are 
other  Federal  benefit  payments  which 
may  be  subject  to  offset  under  31  U.S.C. 
3716  but  are  not  covered  by  this  rule, 
such  as  Office  of  Personnel  Management 
retirement  payments. 

"Monthly  covered  benefit  payments" 
are  defined  as  covered  benefit  payments 
which  are  payable  to  a  payee  on  a 
recurring  basis  at  monthly  intervals  and 
are  expected  to  continue  for  at  least  12 
months. 

The  term  "payee"  as  defined  in  the 
rule  refers  to  a  person  who  is  entitled  to 
receive  the  benefit  of  all  or  part  of  a 
payment.  FMS  recognizes  that  many 
Federal  benefit  payments  are  made  to 
third  parties,  sometimes  known  as 
representative  payees,  acting  on  behalf 
of  the  person  entitled  to  receive  the 
benefit  of  all  or  part  of  the  payment  (the 
beneficiary).  Under  these  circumstances, 
an  offset  will  not  occur  unless  the  name 
and  TIN  of  the  beneficiary  match  the 
name  and  TIN  of  the  debtor.  For 
example,  if  X  owes  a  debt  and  receives 
a  Social  Security  retirement  payment  on 
his/her  owm  behalf,  the  Social  Security 
retirement  payment  could  be  offset  to 
satisfy  the  debt.  If,  however,  X  receives 
a  Social  Security  retirement  payment  as 
the  representative  payee  of  Y,  the 
payment  could  not  be  offset  to  satisfy 
X's  debt.  In  this  case  the  offset  could 
occur  only  if  Y,  the  beneficiary,  is  the 
debtor.  FMS  is  working  with  payment 
agencies  to  insure  that  the  names  and 
TINs  of  beneficiaries  are  identified. 

(c)  Administrative  Offset,  Generally 

Paragraph  (c)  explains  how  the 
administrative  offset  program  works 
generally  and  explains  that  covered 
benefit  payments  are  among  the  types  of 


payments  which  are  offset  to  collect 
debts  owed  to  the  United  States. 

(dj  Submission  of  Debts  to  FMS  for 
Collection  by  Administrative  Offset 

Paragraph  (d)  states  the  DCIA 
requirement  that  creditor  agencies  must 
notify  FMS  of  all  past-due.  legally 
enforceable  debt  delinquent  for  more 
than  180  days  for  purposes  of  collection 
by  administrative  offset.  Additionally, 
this  paragraph  provides  that  creditor 
agencies  may  notify  FMS  of  debts 
delinquent  for  less  than  180  days  for 
purposes  of  administrative  offset.  Before 
submitting  a  delinquent  debt  to  FMS  for 
collection  by  offset,  creditor  agencies 
are  responsible  for  notifying  debtors  that 
their  debt  is  delinquent  and  that  the 
agency  intends  to  collect  the  debt  by 
offset.  The  DCIA  and  this  rule  do  not 
change  pre-offset  due  process  and  other 
requirements  under  31  U.S.C.  3716(a) 
and  agency  specific  laws  and 
regulations.  By  written  notice,  the 
creditor  agency  must  inform  debtors  of 
the  opportunity  to  review  appficable 
agency  records  and  to  seek  a  review  of 
the  determination  of  the  debt.  Upon 
receipt  of  the  notice,  the  debtor  may 
provide  evidence  to  the  creditor  agenc>' 
that  collection  of  the  debt  by 
administrative  offset  would  result  in  a 
financial  hardship  and  make  alternate 
arrangements,  acceptable  to  the  creditor 
agency,  to  repay  the  debt.  This  section 
provides  that  the  creditor  agency  must 
certify  to  FMS  that  the  requirements  of 
31  U.S.C.  3716(a)  and  applicable 
agency-specific  laws  and  regulations 
related  to  offset  have  been  met. 

(e)  Offset  Amount 

As  described  in  paragraph  (e)(1).  the 
amount  offset  from  a  monthly  covered 
benefit  payment  will  be  the  lesser  of;  (i) 
the  amount  of  the  debt;  (ii)  an  amount 
equal  to  15%  of  the  monthly  covered 
benefit  payment;  or,  (iii)  the  amount,  if 
any,  by  which  the  monthly  covered 
benefit  payment  exceeds  $750. 

15%  Limitation.  When  the  DCIA  was 
enacted,  members  of  Congress  expressed 
concern  that  regulations  developed  by 
Treasury  contain  safeguards  to  separate 
those  debtors  who  cannot  repay  their 
debts  from  those  who  refuse  to  pay. 
Federal  benefit  recipients,  particularly 
Social  Security  benefit  recipients,  may 
be  dependent  upon  their  Federal 
benefits  for  a  substantial  part  of  their 
income.  See  House  Conference  Report 
No.  104-537  on  H.R.  3019.  Balanced 
Budget  Down  Payment  Act.  11  (April  25, 
1996):  Senate  Report  No.  104-330  on 
H.R.  3756,  Treasury,  Postal  Service,  and 
General  Government  Appropriation  Bill 
1997  (July  23.  1996);  Conference  Report 
accompanying  the  1997  Appropriations 
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Act.  Congressional  Record.  September 
2H,  1996.  Hl2n05.  RecogniziniJ  the 
dependence  recipients  mav  have  on 
their  Federal  benefits,  this  rule  limits 
the  maximum  amount  that  will  be  offset 
from  an  individuaTs  covered  benefit 
pavment  to  15%  of  the  pavment. 

S750  Threshold.  Under  "the  DCIA. 
only  those  covered  benefit  payments 
which  exceed  an  annual  threshold 
amount  of  S9,000  are  subject  to  offset. 
The  DCIA  provides  that  the  ,S9,000 
annual  threshold  may  be  prorated  when 
applied  to  monthly  benefit  pavments. 
Thus  the  threshold  amount  for  monthlv 
benefit  payments  is  S750. 

Paragraph  (e)(2)  e.xplains  that  a  debtor 
is  not  entitled  to  a  refund  of  amounts 
offset  if  monthly  benefit  pavments  are 
reduced,  terminated,  suspended  or 
otherwise  not  actually  received  for  a 
period  of  12  months. 

Paragraph  (e)(3)  contains  the 
following  examples  to  illustrate  how  the 
amount  offset  will  be  determined  for 
offsets  which  occur  during  phase  I: 

Example  HI:  A  debtor  receives 
monthly  Social  Security  benefits  of 
S850.  The  amount  offset  is  the  lesser  of 
S127.50  (15%  of  S850)  cr  SlOO  (the 
amount  by  which  S850  exceeds  $750). 
In  this  example,  the  amount  offset  is 
Sino  (assuming  the  debt  is  SlOO  or 
more). 

Example  (it):  A  debtor  receives 
monthly  Social  Security  benefits  of 
S1250.  The  amount  offset  is  the  lesser  of 
S187.50  (15%  of  $1250)  or  $500  (the 
amount  by  which  $1250  exceeds  $750). 
In  this  example,  the  amount  offset  is 
$187.50  (assuming  the  debt  is  $187.50 
or  more). 

Example  (Hi):  A  debtor  receives 
monthly  Social  Security  payments  of 
$B50.  No  amount  will  be  offset  because 
$650  is  less  than  $750. 

(f)  Notification  of  Offset 

Paragraph  (f)  explains  that  before  FMS 
begins  to  offset  a  debtor's  monthly 
covered  benefit  payments,  although  not 
required  by  the  DCIA  to  do  so.  F.VIS 
intends  to  notify  the  debtor  of  the 
anticipated  offset,  the  name  of  the 
creditor  agency  to  which  any  amounts 
offset  will  be  paid,  and  a  contact  within 
that  creditor  agency  who  will  handle 
questions  regarding  the  delinquent  debt. 

As  required  by  the  DCIA.  when  FMS 
offsets  a  payment.  FMS  will  notify  the 
debtor  of  the  amount  and  date  of  the 
offset,  the  creditor  agency  to  which  the 
amount  offset  was  paid,  and  a  contact 
within  the  creditor  agency  who  will 
handle  concerns  or  questions  regarding 
the  delinquent  debt  which  triggered  the 
offset.  See  31  U.S.C.  3716(c)(7). 
Typically,  this  notice  will  be  provided 
no  later  than  the  date  the  debtor  is 


otherwise  .scheduled  to  receive  the 
payment,  or  as  soon  as  practical 
thereafter.  Non-receipt  by  the  debtor  of 
the  notices  referenced  in  paragraph  (f)  of 
this  section  does  not  impair  the  legality 
of  the  offset. 

(gl  Fees 

Paragraph  (g)  describes  the  authority 
under  the  DCIA,  codified  at  31  U.S.C." 
371fi((;)(4),  for  FMS  to  charge  a  fee  for 
the  tuU  cost  of  conducting  offsets. 
Under  31  U.S.C.  3717(e)  the  agencies 
which  are  owed  the  delinquent  debt 
may  add  this  fee  to  the  debt  as  part  of 
the  administrative  cost  of  collection 
unless  otherwise  prohibited  under  31 
U.S.C.  3717(g). 

(h)  Disposition  of  Amounts  Collected 

Paragraph  (h)  describes  how  amounts 
collected  from  covered  benefit  payments 
will  be  transmitted  to  creditor  agencies. 

Regulatory  Analyses 

This  interim  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  interim  rule,  the 
provisions  of  the  Regulatory  Flexibility 
Act  do  not  apply. 

Special  Analyses 

FMS  is  promulgating  this  interim  rule 
without  opportunity  for  prior  public 
comment  pursuant  to  the 
Administrative  Procedure  Act,  5  U.S.C. 
553  (the  "APA").  because  FMS  has 
determined,  for  the  following  reasons, 
that  a  comment  period  would  be 
unnecessary,  impracticable  and  contrary 
to  the  public  interest.  The  DCIA 
provision  authorizing  the  offset  of 
covered  benefit  payments  to  collect 
delinquent  debt  owed  to  the  United 
States  was  effective  on  August  26.  1996. 
A  comment  period  is  unnecessary 
because  this  interim  rule  does  not 
change  the  ongoing  offset  process  under 
the  Treasury  Offset  Program,  but  rather 
provides  guidance  for  creditor  agencies 
and  disbursing  officials  to  facilitate  the 
addition  of  covered  benefit  payments 
into  the  Treasury  Offset  Program.  Under 
this  interim  rule,  creditor  agencies  are 
required  to  provide  to  the  debtor  the 
same  pre-offset  notice,  opportunities, 
and  rights  to  dispute  the  debt  and  seek 
waiver  as  currently  required  under  31 
U.S.C.  3716  and  implementing 
regulations.  Since  this  interim  rule 
provides  critical  guidance  needed  to 
facilitate  the  offset  of  benefit  payments 
to  collect  delinquent  debt  owed  to  the 
United  States,  FMS  believes  that  it  is  in 
the  public  interest  to  issue  this  interim 
rule  without  opportunity  for  prior 
public  comment. 


The  public  is  invited  to  submit 
comments  on  the  interim  rule  which 
will  be  taken  into  account  before  a  final 
rule  is  issued. 

FMS  has  determined  that  good  cause 
exists  to  make  this  interim  rule  effective 
upon  publication  without  providing  the 
30  day  period  between  publication  and 
the  effective  date  contemplated  bv  5 
U.S.C.  553(d).  The  purpose  of  a  delayed 
effective  date  is  to  afford  persons 
affected  by  a  rule  a  reasonable  time  to 
prepare  for  compliance.  However,  in 
this  case,  as  required  by  the  DCIA. 
agencies  already  participate  in  the 
Treasury  Offset  Program.  Inasmuch  as 
this  interim  rule  provides  important 
guidance  that  is  expected  to  facilitate 
implementation  of  the  authority 
contained  in  the  law.  and  effective  as  of 
August  26.  1996.  FMS  believes  that 
good  cause  exists  to  make  the  rule 
effective  upon  publication. 

List  of  Subjects  in  31  CFR  Part  285 

Administrative  practice  and 
procedures.  Black  lung  benefits,  Claims, 
Debts,  Disability  benefits.  Railroad 
retirement.  Railroad  unemployment 
insurance.  Social  Security  benefits. 
Supplemental  Security  Income  (SSI), 
Veterans  benefits. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Part  285  is  amended 
as  follows: 

PART  285— DEBT  COLLECTION 
AUTHORITIES  UNDER  THE  DEBT 
COLLECTION  IMPROVEMENT  ACT  OF 
1996 

1.  The  authority  citation  for  part  285 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  6402:  31  U.S.C.  321, 
3701,  3711.  3716.  3720A,  3720D:  E.O.  13019; 
3  CFR.  1996Comp.,p.  216. 

2.  Section  285.4  is  added  to  Part  285, 
Subpart  A,  to  read  as  follows: 

§  285.4    Offset  of  Federal  benefit  payments 
to  collect  past-due,  legally  enforceable 
nontax  debt. 

(a)  Scope.  (1)  This  section  sets  forth 
special  rules  applicable  to  the  offset  of 
Federal  benefit  payments  payable  to  an 
individual  under  the  Social  Security  Act 
(other  than  Supplemental  Security 
Income  (SSI)  payments),  part  B  of  the 
Black  Lung  Benefits  Act,  or  any  law 
administered  by  the  Railroad  Retirement 
Board  (other  than  payments  that  such 
Board  determines  to  be  tier  2  benefits) 
to  collect  delinquent  nontax  debt  owed 
to  the  United  States. 

(2)  As  used  in  this  section,  benefit 
payments  "due  to"  an  individual, 
"payable  to"  an  individual,  and/or 
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benefit  payments  "received  by"  an 
individual,  refer  to  those  benefit 
payments  expected  to  be  paid  to  an 
individual  before  any  amounts  are  offset 
to  satisfy  the  payee's  delinquent  debt 
owed  to  the  United  States.  Nothing  in 
these  phrases,  similar  phrases,  or  this 
section  is  intended  to  imply  or  confer 
any  new  or  additional  rights  or  benefits 
on  an  individual  with  respect  to  his  or 
her  entitlement  to  benefit  payments. 
The  Financial  Management  Service 
(FMS),  the  Social  Security 
Administration,  the  Railroad  Retirement 
Board,  and  other  payment  agencies  are 
not  liable  for  the  amount  offset  from  an 
individual's  benefit  payment  on  the 
basis  that  the  underlying  obligation, 
represented  by  the  payment  before  the 
offset  was  taken,  was  not  satisfied.  See 
31  U.S.C.  3716(c)(2)(A). 

(b)  Definitions.  As  used  in  this 
section: 

Administrative  offset  or  offset  means 
withholding  funds  payable  by  the 
United  States  (including  funds  payable 
by  the  United  States  on  behalf  of  a  State 
government)  to,  or  held  by  the  United 
States  for,  a  person  to  satisfy  a  debt. 

Agency  or  Federal  agency  means  a 
department,  agency,  court,  court 
administrative  office,  or  instrumentality 
in  the  executive,  judicial,  or  legislative 
branch  of  the  Federal  Government, 
including  government  corporations. 

Covered  benefit  payment  means  a 
Federal  benefit  payment  payable  to  an 
individual  under  the  Social  Security  Act 
(other  than  SSI  payments),  part  B  of  the 
Black  Lung  Benefits  Act,  or  any  law 
administered  by  the  Railroad  Retirement 
Board  (other  than  payments  that  such 
Board  determines  to  be  tier  2  benefits). 
The  amount  of  the  covered  benefit 
payment  payable  to  a  debtor  for 
purposes  of  this  section  will  be  the 
amount  after  reduction  or  deduction 
required  under  the  laws  authorizing  the 
program.  Reductions  to  recover  benefit 
overpayments  are  excluded  from  the 
covered  benefit  payment  when 
calculating  amounts  available  for  offset. 

Creditor  agency  means  a  Federal 
agency  owed  a  debt  that  seeks  to  collect 
that  debt  through  administrative  offset. 

Debt  or  claim  means  an  amount  of 
money,  funds,  or  property  which  has 
been  determined  by  an  agency  official  to 
be  due  the  United  States  from  any 
person,  organization,  or  entity  except 
another  Federal  agency.  Debt  or  claim 
does  not  include  a  debt  or  claim  arising 
under  the  Internal  Revenue  Code  of 
1986  or  the  tariff  laws  of  the  United 
States. 

Debtor  means  a  person  who  owes  a 
debt.  The  term  "person"  includes  any 
individual,  organization  or  entity, 
except  another  Federal  agency. 


Disbursing  official  means  an  official 
who  has  authority  to  disburse  public 
money  pursuant  to  31  U.S.C.  3321  or 
another  law.  including  an  official  of  the 
Department  of  the  Treasury,  the 
Department  of  Defense,  the  United 
States  Postal  Service,  or  any  other 
government  corporation,  or  any  official 
of  the  United  States  designated  bv  the 
Secretary  of  the  Treasury  to  disburse 
public  money. 

F\1S  means  the  Financial 
Management  Service,  a  bureau  of  the 
Department  of  the  Treasury. 

Monthly  covered  benefit  pa\inent 
means  a  covered  benefit  payment 
payable  to  a  payee  on  a  recurring  basis 
at  monthly  intervals  that  is  not 
expressly  limited  in  duration,  at  the 
time  the  first  payment  is  made,  to  a 
period  of  less  than  12  months. 

Payee  means  a  person  who  is  due  a 
payment  from  a  disbursing  official.  For 
purposes  of  this  section,  a  "payee"  is  a 
person  who  is  entitled  to  the  benefit  of 
all  or  part  of  a  payment  from  a 
disbursing  official. 

Taxpayer  identifying  number  means 
the  identifying  number  described  under 
section  6109  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  6109).  For  an 
individual,  the  taxpayer  identifying 
number  generally  is  the  individual's 
social  security  number. 

(c)  Administrative  offset,  generally. 
Disbursing  officials  shall  offset 
payments  to  satisfy,  in  whole  or  in  part, 
debts  owed  by  the  payee.  Disbursing 
officials  shall  compare  payment  records 
with  records  of  debts  submitted  to  FMS 
for  collection  by  administrative  offset.  A 
match  will  occur  when  the  taxpaver 
identifying  number  and  name  of  the 
payee  (as  defined  in  paragraph  (b)  of 
this  section)  on  a  payment  record  are 
the  same  as  the  taxpayer  identifying 
number  and  name  of  the  debtor  on  a 
debt  record.  When  a  match  occurs  and 
all  other  requirements  for  offset  have 
been  met,  the  disbursing  official  shall 
offset  the  payment  to  satisf\\  in  whole 
or  in  part,  the  debt.  Any  amounts  not 
offset  shall  be  paid  to  the  payee. 
Covered  benefit  payments,  i.e., 
payments  made  to  individuals  under  the 
Social  Security  Act  (other  than 
Supplemental  Security  Income  (SSI) 
payments),  part  B  of  the  Black  Lung 
Benefits  Act,  or  any  law  administered 
by  the  Railroad  Retirement  Board  (RRB) 
(other  than  tier  2  benefit  payments)  are 
among  the  types  of  payments  which 
may  be  offset  to  collect  debts  owed  to 
the  United  States.  Offset  of  covered 
benefit  payments  are  subject  to  the 
limitations  contained  in  this  section. 
Offsets  of  covered  benefit  payments  will 
occur  only  if  the  name  and  taxpayer 
identifying  number  of  the  person  who  is 


entitled  to  the  benefit  of  all  or  a  part  of 
the  payment  matches  the  name  and 
taxpayer  identifying  number  of  the 
debtor. 

(d)  Submission  of  debts  to  FMS  for 
collection  by  administrative  offset. 
Creditor  agencies  must  notify  FMS  of  all 
past-due.  legally  enforf:eable  debt 
delinquent  for  more  than  180  davs  for 
purposes  of  collection  by  administrative 
offset.  Creditor  agencies  may  notify  FMS 
of  all  debt  delinquent  for  less  than  180 
days  for  purposes  of  collection  b\ 
administrative  offset.  Prior  to  such 
notification,  creditor  agencies  must 
certify  to  FMS  that  the  debt  is  past-due. 
legally  enforceable,  and  that  the  creditor 
agency  has  provided  the  debtor  with 
notice  and  an  opportunity  for  a  review 
in  accordance  with  the  provisions  of  31 
U.S.C.  3716(a)  and  other  applicable  law. 

(e)  Offset  amount.  (1)  The  amount 
offset  from  a  monthly  covered  benefit 
payment  shall  be  the  lesser  of; 

(i)  The  amount  of  the  debt,  including 
any  interest,  penalties  and 
administrative  costs; 

(ii)  An  amount  equal  to  1.5%  of  the 
monthly  covered  benefit  payment;  or 

(iii)  The  amount,  if  any.  by  which  the 
monthly  covered  benefit  payment 
exceeds  $750. 

(2)  A  debtor  shall  not  receive  a  refund 
of  any  amounts  offset  if  the  debtors 
monthly  covered  benefit  payments  are 
reduced,  suspended,  terminated,  or 
otherwise  not  received  for  a  period  of  12 
months. 

(3)  Examples,  (i)  A  debtor  receives 
monthly  Social  Security  benefits  of 
$850.  The  amount  offset  is  the  lesser  of 
$127.50  (15%  of  $850)  or  $100  (the 
amount  by  which  $850  exceeds  $750). 
In  this  example,  the  amount  offset  is 
$100  (assuming  the  debt  is  $100  or 
more). 

(ii)  A  debtor  receives  monthly  Social 
Security  benefits  of  $1250.  The  amount 
offset  is  the  lesser  of  $187.50  (15%  of 
$1250)  or  $500  (the  amount  by  which 
$1250  exceeds  $750).  In  this  example, 
the  amount  offset  is  $187.50  (assuming 
the  debt  is  $187,50  or  more). 

(iii)  A  debtor  receives  monthly  Social 
Security  payments  of  $650.  No  amount 
will  be  offset  because  $650  is  less  than 
$750. 

(f)  Notification  of  offset.  (1)  Before 
offsetting  a  covered  benefit  payment,  the 
disbursing  official  will  notify  the  payee 
in  writing  of  the  date  offset  will 
commence.  The  notice  shall  inform  the 
payee  of  the  type  of  payment  that  will 
be  offset;  the  identity  of  the  creditor 
agency  which  requested  the  offset;  and 

a  contact  point  within  t!ie  creditor 
agency  that  will  handle  concerns 
regarding  the  offset. 
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(2)  The  disbursing  official  conducting 
the  offset  will  notify  the  pavee  in 
writing  of  the  occurrence  of  the  offset  to 
satisfy,  in  whole  or  in  part,  a  delinquent 
debt  owed  to  the  United  States.  The 
notice  shall  inform  the  pavee  of  the  tvpe 
and  amount  of  the  payment  that  was 
offset;  the  identity  of  the  creditor  agent:y 
which  requested  the  offset:  and  a 
contact  point  within  the  creditor  agenc\- 
that  will  handle  concerns  regarding  the 
offset. 

(3)  Non-receipt  by  the  debtor  of  the 
notices  described  in  paragraphs  (tl(l) 
and  (f)(2)  of  this  section  shall  not  impair 
the  legality  of  the  administrative  offset. 


(g)  Fees.  A  fee  which  FMS  has 
determined  to  be  sufficient  to  cover  the 
full  cost  of  the  offset  procedure,  shall  be 
deducted  from  each  offset  amount. 
Creditor  agencies  may  add  this  fee  to  the 
debt  if  not  otherwise  prohibited  by  law. 

(h)  Disposition  of  amounts  collected. 
The  disbursing  official  conducting  the 
offset  will  transmit  amounts  collected 
for  debts,  less  fees  charged  under 
paragraph  (g)  of  this  section,  to  the 
appropriate  creditor  agency.  If  an 
erroneous  offset  payment  is  made  to  a 
creditor  agency,  the  disbursing  official 
will  notify  the  creditor  agency  that  an 
erroneous  offset  payment  has  been 
made.  The  disbursing  official  may 


deduct  the  amount  of  the  erroneous 
offset  payment  from  future  amounts 
payable  to  the  creditor  agency. 
Alternatively,  upon  the  disbursing 
official's  request,  the  creditor  agency 
shall  return  promptly  to  the  disbursing 
official  or  the  affected  payee  an  amount 
equal  to  the  amount  of  the  erroneous 
payment.  The  disbursing  official  and  the 
creditor  agency  shall  adjust  the  debtor 
records  appropriately. 

Dated:  August  13.  1998. 
Richtird  L.  Gregg, 

Commissioner. 

[FR  Doc.  98-22394  Filed  8-20-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  285 
RIN  1510-AA64 

Offset  of  Federal  Benefit  Payments  to 
Collect  Past-due,  Legally  Enforceable 
Nontax  Debt 

AGENCY:  Financial  Management  Service, 

Fiscal  Service,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  interim 

regulations. 

SUMMARY:  In  the  rules  and  regulations 
portion  of  this  Federal  Register,  the 
Financial  Management  Service  is 
issuing  an  interim  rule  setting  forth  the 
rules  governing  the  administrative  offset 
of  Federal  benefit  payments  issued 
under  the  Social  Security  Act  (other 
than  Supplemental  Security  Income), 
part  B  of  the  Black  Lung  Benefits  Act, 
and  any  law  administered  by  the 
Railroad  Retirement  Board  (other  than 
tier  2  benefit  payments).  The  Debt 
Collection  Improvement  Act  of  1996 
requires  the  Federal  Government  to 
w^ithhold  or  reduce  certain  Federal 
payments  to  satisfy  delinquent  nontax 


debts  owed  to  the  United  States  bv  the 
payee.  This  process  is  known  as 
"administrative  offset."  The  interim  rule 
also  serves  as  the  text  of  this  notice  of 
proposed  rulemaking. 

DATES:  Comments  will  be  accepted  until 
September  21,  1998. 

ADDRESSES:  All  comments  should  be 
addressed  to  Gerry  Isenberg,  Financial 
Program  Specialist,  Debt  Management 
Services.  Financial  Management 
Service.  Department  of  the  Treasurv. 
401  14th  Street  SVV,  Room  151, 
Washington,  DC  20227.  A  copy  of  this 
notice  of  proposed  rulemaking  is  being 
made  available  for  downloading  from 
the  Financial  Management  Service  web 
site  at  the  following  address:  http;// 
www.fms.treas.gov/debt/dms.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerry  Isenberg,  Financial  Program 
Specialist,  at  (202)  874-6660;  Ellen 
Neubauer  or  Ronda  Kent.  Senior 
Attorneys,  at  (202)  874-6680. 

SUPPLEMENTARY  INFORMATION:  The 
interim  rule  in  this  issue  of  the  Federal 
Register  establishes  31  CFR  285.4.  For 
the  text  of  the  interim  rule,  see  Offset  of 
Federal  benefit  pavments  to  collect  past- 
due,  legally  enforceable  nontax  debt. 
Interim  rule,  published  in  the  rules  and 


regulations  section  of  this  issue  of  the 
Federal  Register. 

Regulatory  Analyses 

This  proposed  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  is  herebv 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entitu-s 
The  basis  for  this  certification  is  that 
this  proposed  rule  only  impacts 
individuals  who  owe  delinquent  (iebt  to 
the  United  States  and  recei\p  the  henef:! 
payments  discussed  abo\e.  Therefore,  a 
regulatory  fiexibility  analvsis  is  not 
required. 

List  of  Subjects  in  31  CFR  Part  285 

Administrative  practice  and 
procedures.  Black  lung  benefits.  Claims. 
Debts,  Disability  benefits.  Railroad 
retirement,  Railroad  unemplovment 
insurance.  Social  Securitv  t>enefits. 
Supplemental  Security  income  (SSll. 
\'eterans  benefits 

Dated   .August  13.  1998. 
Richard  L.  Gregg. 
Commissioner 

|FR  Dor,   98-22.395  Filed  8-20-98,  8.45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  21, 
1998 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Kiwifruit  grown  in — 

California;  published  8-20-98 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Brucellosis  in  cattle  and 
bison — 

State  and  area 
classifications:  published 
8-21-98 
AGRICULTURE 
DEPARTMENT 
Organization,  functions,  and 
authority  delegations: 
National  Appeals  Division; 
published  8-21-98 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Cost-plus-incentive-fee  and 

cost-plus-award-fee 

contracts;  fee  limits; 

published  6-22-98 
Liquidated  damages; 

published  6-22-98 
Software  copyrights; 

published  6-22-98 
Specifications  availability; 

published  6-22-98 
Subcontract  consent; 

published  6-22-98 
Sudan;  purchases 

restrictions;  published  6- 

22-98 
Trade  agreements 

thresholds;  published  5- 

22-98 
Travel  reimbursement; 

published  6-22-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 

Washington;  published  8-21- 
98 

EXECUTIVE  OFFICE  OF  THE 

PRESIDENT 

Central  Intelligence  Agency 

Intelligence  Authorization  Act; 
implemmentatlon;  published 
8-21-98 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Cost-plus-incentive-fee  and 

cost-plus-award-fee 

contracts;  fee  limits; 

published  6-22-98 
Liquidated  damages; 

published  6-22-98 
Software  copyrights; 

published  6-22-98 
Specifications  availability; 

published  6-22-98 
Subcontract  consent; 

published  6-22-98 
Sudan:  purchases 

restrictions;  published  6- 

22-98 
Trade  agreements 

thresholds;  published  6- 

22-98 
Travel  reimbursement; 

published  6-22-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Personal  Responsibility  and 
Work  Opportunity 
Reconciliation  Act  of  1996; 
Implementation: 
Computerized  support 
enforcement  systems; 
published  8-21-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare  and  Medicaid: 
Hospital  participation 
conditions;  potential 
organ,  tissue,  and  eye 
donors  identification  and 
transplant  hospitals' 
transplant-related  data 
provision;  published  6-22- 
98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Cost-plus-incentive-fee  and 

cost-plus-award-fee 

contracts;  fee  limits; 

published  6-22-98 
Liquidated  damages; 

published  6-22-98 
Software  copyrights; 

published  6-22-98 
Specifications  availability; 

published  6-22-98 
Subcontract  consent; 

published  6-22-98 
Sudan;  purchases 

restrictions;  published  6- 

22-98 
Trade  agreements 

thresholds;  published  5- 

22-98 


Travel  reimbursement; 
published  6-22-98 

POSTAL  SERVICE 

International  Mail  Manual: 
International  special  mail 
services — 

Global  Direct — Canada 
Admail;  published  8-21- 
98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Dornier;  published  7-17-98 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcohol;  viticultural  area 
designations: 
Diatjio  Grande,  CA; 
published  6-22-98 

TREASURY  DEPARTMENT 
Fiscal  Service 

Financial  management  service: 

Past-due  legally  enforceable 
nontax  debt; 
administrative  offset  of 
Federal  benefit  payments; 
published  8-21-98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Procedure  and  information: 
Internal  revenue  law 
violations;  rewards  for 
information;  published  8- 
21-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Almonds  grown  in  California; 

comments  due  by  8-24-98; 

published  7-24-98 
Milk  marketing  orders: 

Iowa;  comments  due  by  8- 
26-98;  published  7-27-98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 

Dogs  and  cats;  humane 
handling,  care,  and 
treatment;  facilities 
licensing  requirements; 
comments  due  by  8-24- 
98;  published  6-24-98 
Exportation  and  importation  of 

animals  and  animal 

products: 

Horses  from  contagious 
equine  metritis  (CEM)- 
affected  countries — 


Georgia;  receipt 
authorization;  comments 
due  by  8-26-98; 
published  7-27-98 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Brucellosis  in  cattle  and 
bison — 

State  and  area 
classifications; 
comments  due  by  8-24- 
98;  published  6-24-98 
Brucellosis  in  swine — 
State  and  area 
classifications; 
comments  due  by  8-24- 
98;  published  6-24-98 
Livestock  and  poultry  disease 
control: 

Tuberculosis  in  cattle,  bison, 
and  captive  cervids; 
indemnity  for  suspects; 
comments  due  by  8-24- 
98;  published  6-24-98 
AGRICULTURE 
DEPARTMENT 

Food  and  Consumer  Service 
Child  nutrition  programs: 
Child  and  adult  care  food 
program — 

Child  Nutrition  and  WIC 
Reauthorization  Act  of 
1989  et  al.; 
implementation; 
comments  due  by  8-26- 
98;  published  2-26-98 
AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 
Food  stamp  program: 
Food  stamp  recipient  claims; 
establishment  and 
collection  standards; 
comments  due  by  8-26- 
98;  put)lished  5-28-98 
AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 
Grain  inspection: 
Official  moisture  meters; 
tolerances;  comments  due 
by  8-24-98;  published  6- 
25-98 

COMMERCE  DEPARTMENT 
International  Trade 
Administration 

Watches  and  watch 
movements: 
Allocation  of  duty 
exemptions — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northern  Mariana 
Islands;  comments  due 
by  8-27-98;  published 
7-28-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management; 
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Northeastern  United  States 

fisheries — 

Vessel  monitoring  system; 
comments  due  by  &-27- 
98;  published  7-28-98 

West  Coast  States  and 

Westem  Pacific 

fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  8-26- 
98;  published  8-11-98 

Precious  corals; 
comments  due  by  8-28- 
98;  published  6-29-98 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Poison  prevention  packaging: 
Child-resistant  packaging 
requirements — 
Sucraid;  exemption; 
comments  due  by  8-26- 
98;  published  6-12-98 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Streamlined  research  and 
development  contracting; 
comments  due  by  8-24- 
98;  published  6-25-98 

EDUCATION  DEPARTMENT 

Special  education  and 
rehabilitative  services: 
Projects  with  industry 
program;  comments  due 
by  8-24-98;  published  6- 
23-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Colorado;  comments  due  by 

8-28-98;  published  7-29- 

98 
Minnesota;  comments  due 

by  8-26-98;  published  7- 

27-98 
South  Carolina;  comments 

due  by  8-26-98;  published 

7-27-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Kentucky;  comments  due  by 

8-24-98;  published  7-24- 

98 
Oregon;  comments  due  by 

8-24-98;  published  7-24- 

98 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
California;  comments  due  by 

8-24-98;  published  7-24- 

98 
Clean  Air  Act: 


State  operating  permits 
programs — 

Interim  approval  expiration 
dates  extension; 
comments  due  by  8-26- 
98;  published  7-27-98 
Interim  approval  expiration 
dates  extension; 
comments  due  by  8-26- 
98;  published  7-27-98 
Hazardous  waste; 
Identification  and  listing — 
Exclusions;  comments  due 
by  8-28-98;  published 
7-14-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Fludioxonil;  comments  due 
by  8-24-98;  published  6- 
24-98 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  8-24-98;  published 
7-23-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  services,  special: 
Maritime  services — 
Accounts  settlements; 
1998  biennial  regulatory 
review;  and  Commission 
withdrawal  as 
accounting  authority; 
comments  due  by  8-24- 
98;  published  7-24-98 
Radio  stations;  table  of 
assignments: 
Indiana;  comments  due  by 

8-24-98;  published  7-9-98 
Montana;  comments  due  by 
8-24-98;  published  7-9-98 
Oklahoma;  comments  due 
by  8-24-98;  published  7-6- 
98 
FEDERAL  MARITIME 
COMMISSION 

Tariffs  and  service  contracts: 
Automated  filing  systems; 
inquiry;  comments  due  by 
8-25-98;  published  8-11- 
98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Food  lat»eling — 
Dietary  supplements; 
effect  on  structure  or 
function  of  txxJy;  types 
of  statements  definition; 
comments  due  by  8-27- 
98;  published  4-29-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare: 


Bone  mass  measurement, 
coverage  of  and  payment 
for;  comments  due  by  8- 
24-98;  published  6-24-98 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Minerals  management: 
Oil  and  gas  leasing — 
Helium  contracts; 
comments  due  by  8-27- 
98;  published  7-28-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Hunting  and  fishing: 
Refuge-specific  regulations; 
comments  due  by  8-25- 
98;  published  7-27-98 
Migratory  bird  hunting: 
Federal  Indian  reservations, 
off-reservation  trust  lands, 
and  ceded  lands; 
comments  due  by  8-24- 
98;  published  8-14-98 
Tungsten-iron  shot; 
temporary  approval  as 
nontoxic  for  1998-1999 
season;  comments  due  by 
8-26-98;  published  7-27- 
98 
Tungsten-pxDiymer  shot; 
temporary  approval  as 
nontoxic  for  1998-1999 
season;  comments  due  by 
8-26-98;  published  7-27- 
98 
INTERIOR  DEPARTMENT 
Watches  and  watch 
movements: 
Allocations  of  duty 
exemptions — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northern  Mariana 
Islands;  comments  due 
by  8-27-98;  published 
7-28-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abondoned  mine  land 
reclamation  plan 
submissions: 
West  Virginia;  comments 

due  by  8-24-98;  published 

7-24-98 
Wyoming;  comments  due  by 

8-28-98;  published  7-29- 

98 

NUCLEAR  REGULATORY 
COMMISSION 

Independent  storage  of  spent 
nuclear  fuel  and  high-level 
radioactive  waste;  licensing 
requirements;  miscellaneous 
amendments;  comments  due 
by  8-25-98;  published  6-9- 
98 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 


Retention  allowances; 
agency  payment  criteria; 
comments  due  by  8-24- 
98;  published  6-23-98 

Senior  Executive  Service; 
involuntary  reassignment 
moratorium  and 
comp)etitive  service 
reinstatement;  comments 
due  by  8-24-98;  published 
6-24-98 

POSTAL  SERVICE 

Domestic  Mail  Manual 
Forwarding  first-class  mail 
destined  for  address  with 
temporary  change-of- 
address  on  file;  ancillary 
service  erKJorsements. 
comments  due  by  8-24- 
98,  published  7-22-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Aerospatiale;  comments  due 

by  8-24-98;  published  7- 

23-98 
Agusta  S.p.A.;  comments 

due  by  8-25-98;  published 

6-26-98 

Airbus;  comments  due  by  8- 
24-98;  published  7-23-98 

Boeing;  comments  due  by 
8-24-98;  published  6-24- 
98 

Cessna;  comments  due  t>y 
8-24-98;  published  6-26- 
98 

Eurocopter  Deutschland 
GmbH;  comments  due  by 
8-25-98;  published  6-26- 
98 
Eurocopter  France; 
comments  due  by  8-25- 
98;  published  5-26-98 
McDonnell  Douglas; 
comments  due  by  8-24- 
98;  published  7-9-98 
Mitsub(Shi  Heavy  Industnes. 
Ltd.;  comments  due  by  8- 
25-98;  published  7-21-98 
Rolls-Royce  Ltd.;  comments 
due  by  8-24-98;  puljlished 
6-25-98 
Ainworthiness  standards: 
Model  Deland  Travelaire 
airplane;  acceptance 
under  pnmary  category 
aircraft  rule;  comments 
due  by  8-28-98;  published 
7-29-98 
Special  conditions — 
Eurocopter  France  model 
AS-365  N3  >Dauphin> 
helicopter;  comments 
due  by  8-25-98: 
published  6-26-98 
Eurocopter  model  AS-350 
B3  >Ecureuil> 
fielicopters;  comments 
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due  by  8-25-98; 
published  6-26-98 
Class  D  airspace:  comments 
due  by  8-24-98;  published 
7-8-98 
Class  E  airspace;  comments 
due  by  8-24-98;  published 
7-8-98 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 
Hybrid  III  test  dummy;  6- 
year  old  child  dummy 
design  and  performance 
specifications; 
comments  due  by  8-28- 
98;  published  5-29-98 
VETERANS  AFFAIRS 
DEPARTMENT 
Vocational  rehabilitation  and 
education; 


Veterans  education — 
Flight  courses  for 
educational  assistance 
programs;  cnteria 
approval;  comments 
due  by  8-24-98; 
published  6-23-98 

LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 

in  "slip  law"  (individual 


pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/sa^docs/. 
Some  laws  may  not  yet  be 
available. 

H.R.  3824/P.L.  105-234 

Amending  the  Fastener 
Quality  Act  to  exempt  from  its 
coverage  certain  fasteners 
approved  by  the  Federal 
Aviation  Administration  for  use 
in  aircraft.  (Aug.  14,  1998; 
112  Stat.  1536) 

S.J.  Res.  54/P.L.  105-235 

Finding  the  Government  of 
Iraq  in  unacceptable  and 
material  breach  of  its 


international  obligations.  (Aug. 
14,  1998;  112  Stat.  1538) 

Last  List  August  17,  1998 

Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
listproc@lucky.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 
Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  omiing.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be  a  renewal  notice  will  be 
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before  the  shown  date.  before  the  shown  dale. 
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:  JOHN  SMITH  :  :  john  smith  : 

:  212  MAIN  STREET  I  I  212  MAIN  STREET  • 

:  FORESTVILLE  MD  20747  :  j  FORESTVILLE  MD  20747  • 

To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Docum^its,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 
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SuperinterxJent  of  Documents  Subscription  Order  Fomi     Charge  your  order. 

It's  Easy! 


*5468 

EJY ES|  please  enter  my  subscriptions  as  fdows: 


Fax  your  ordei^  ( 202 >-5 12-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 

For  privacy,  check  box  below: 

□  Do  rx>t  make  rrry  r^ame  avaiiabte  to  other  mailers 
Check  method  of  payment 

□  Check  payable  to  Superintervjent  of  Documents 

□  GPO  Deposit  Account    |    |    |    |    |   m-n 


The  total  cost  of  my  order  is  $ (Price  includes 

regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 
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Thank  you  for  your  ordeil 

Oaytlma  phona  including  area  coda 


Purchasa ordarnumbar  (optional) 


Authorizir^g  sigrwrtura  i  '^ 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Public  Laws 


105th  Congress,  2nd  Session,  1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  sen/ice  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session,  1998. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Dpcuments,  U.S. 
Government  Printing  Office  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://www.access. 
gpo  gov/nara/index  htmii 
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Federal  Register 

The  Federal  Register  is  published  daily  In 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscnption,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
sut>scribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 
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Easy,  Convenient, 
FREE 


Free  public  tx)nnections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  ser\  ice. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents"  homepage  at 
http://wvvw.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fa.x:  (202)  512-1262  (24  hours  a  day.  7  days  a  week). 

Internet  E-Mail:  gpoaccess(a' gpo.gov 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


WeeUy  CoinpiUtiao  ol 

Presidential 
Documents 


AW 


M.K.U<    J ■' 
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White  House. 
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Published  by  the  Office  of  the  Federal 
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Announcdng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  the  User  of  the  Federal  Register— 
Code  of  Federal  Regulations  System 
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Price  $7.00 


Order  processing  code: 

*6173 


Superintendent  of  Documents  Publications  Order  Form 


YIj3,  please  send  me  the  tollowing: 


Charge  your  order. 
It's  Easy! 
To  fax  your  orders  (202)-512-2250 


copies  of  The  Federal  Register- What  It  is  and  How  To  Use  It.  at  $700  per  copy  Stock  No  069-000-00044-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

i I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         

I J  VISA  or  MasterCard  Account 


(Company  or  Personal  Name  I 


(Additional  address/attention  line) 


(Street  address) 


(Cit>.  State,  ZIP  Cixle) 


(Daytime  phone  including  area  codei 


(Please  type  or  print) 


-D 


(Purchase  Order  No,  l 

VTIS     NO 

.May  we  make  your  nain«/addres.s  available  to  oth«r  mailer>7   I I     | | 


in  n: 

(Credit  card  expiration  date)                Thank  you  far 

your  order! 

(Authorizing  Signature) 


ifev    l-9.i 


Mail  To:     New  Orders.  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


VOL 


63 


ISSi 

1 
6 
2 


AG 


21 


1998 


'nntcd  on  rtiAckcl  paper 


UMI 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


8-24-98 
Vol.  63 


No.  163 


Monday 
August  24,  1998 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


PERIODIC/^LS 

U  S  Gove'nmeni  Printing  Office 
(ISSN  0097-6326! 


OFFICIAL  BUSINESS 
Penalty  lor  private  use.  S3CC 


A    FR  UM3       345U    DEC"      98 

UM3 

PERIODICALS  CHECK  IN 

PO    BOX    1346 

ANN    ARBOR  MI       481 06 


481 


VOL 
63 


ISSi 

1 
6 

31 


AG 
24 


1998 


UMI 


8-24-! 
Vol.  6 
Pages 


8-24-98 

Vol.  63        No.  163 

Pages  44993^5166 


Monday 
August  24,  1998 


Briefings  on  how  to  use  the  Federal  Register 

For  intormaiior,  on  nnefino>,  jn  Washington,  DC.  ana  Nevs 
\ov>..  C.ifv.   set    anncuni  ement  on   the  inside  cover  of  this 

IS'.Ut- 


Nnw   Available  Online  via 

GPO  Access 

Free  onlinf  aLCC--^  to  the  (>tTii.i.i!  ediiKins  oi  the  Ftuhra! 
RcyiMcr.  Ok   Cmh  of  FeJtrui  Rc^ulaiinns  and  other  F-eJeral 
Registci  piibhcafons  is  available  i^n  CiPO  Ancss.  a  service 
ot  the  L  S.  Gcsemmeni  Printing  Ottue  at 

http:    wv.v..aseesv.gpo.e>n  nara  indev.html 

For  additional  inlomiation  on  GPO  Access  prtxluets. 
services  and  access  methixJs,  sec  page  II  or  contact  the 
GPO  Aicey^  L'ser  Sllpp(^^t  Team  \ia: 

•  Phone  to^  -'-ee   i-88&-29:--5498 

•  Email  gpcacces5(gtpc  gov 


Attention:   Federal  Agencies 

Plain  Language  Tools  Are  Sow  Available 

The  Office  ot  the  Federal  Register  offers  Plain  Language 
TckMs  on  Its  Website  to  help  you  comply  uith  the 
President's  Memorandum  of  June  I.  1998 — Plain  Lancuaec 
in  Government  Writing  (63  FR  ?1S8?.  June  10.  199Si,  Our 
address  is    http:    www.nara.gov  fedrec 

For  more  in-deplh  guidance  on  the  elements  of  plain 
language,  read  "Writing  L'scr-Friendiv  CKxuments'  on  the 
National  Partnership  for  Reinventing  Government  i.NPRi 
Website  at;  http:    www.plainlanguage.gov 


II 


Federal  Register/ Vol.  63,  No.  163/Mondav,  August  24,  1998 


The  FEDERAL  REGISTER  is  published  dnilv,  Monday  through 
Friday,  e.xcept  official  holidays,  by  the  OtfiLC  o!  the  Federal 
Register.  .National  Archives  and  Records  .•\dministration, 
Washington.  DC  20408.  under  the  Federal  Register  .Act  {44  L'.SC. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch,  1),  The  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington.  DC 
L'0402  IS  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  makins^ 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders.  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  ret(uired  to  t)e  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public: 
interest. 

Documents  are  on  file  for  public   inspection  m  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://vv\v\v.nara.goy/ 
fedreg. 

The  sea!  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Re"ister  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1.507. 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  alscj  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  .5.10).  It  is  updated  by  6  a.m.  each 
dav  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59.  .\umber  1  (January  2.  19^)4)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 

documents  as  TEXT  (ASCII  text,  graphics  omitted).  PDF  (Aclohe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUM.MARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web.  connect  to  the  Federal  Register  at  http:/ 
/www. acxess.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  Ifjcal  VV'AIS  client,  by  Telnet  to 
swais.ac:cess. gpo.gov.  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais.  then  log 
in  as  guest  with  no  password 

For  more  information  about  GPO  .-\ccess.  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoac  cessSgpogov:  bv  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S555.  or  S607  tor  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Atfecled  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LS.-\  is  S220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  S8.00  for  each  issue,  or 
S8.00  for  each  group  of  pages  as  actually  bound;  or  51.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  \our  GPO  Deposit 
Account,  VISA.  .MasterCard  or  Discover.  Mail  to:  New  Orders. 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example;  03  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 

Subscriptions: 

Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

General  online  information  202-512-1530;  1-888-293-6498 

Single  copies/back  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR; 


WHO: 
WHAT: 


WHY: 


.■\nv  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

Sponsored  bv  the  Office  of  the  Federal  Register. 
Free  public  briefings  (approximately  3  hours)  to  present: 
1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  regulations, 

2  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3  The  important  elements  of  typical  Federal  Register 

documents. 
4.  An  introduction  to  the  finding  aids  of  the  FR/CF'R  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WTIEN:  September  15.  1998  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register 

Conference  Room, 

800  North  Capitol  Street,  N.W. 

Washington.  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 

NEW  YORK  CITY 

WHEN:  September  22,  1998  at  9:00  a.m. 

WTIERE:  National  Archives — Northeast  Region 

201  Varick  Street,  12th  Floor 

New  York,  New  York 
RESERVATIONS:  1-800-688-9889  x  0 

(Federal  Information  Center) 


® 


Printed  on  recycled  paper. 


Contents 


III 


Federal  Register 

Vol.  63,  No    163 
Monday,  Augusi  2-,.   1998 


Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Methyl  parathion;  dermal  toxicokinetics;  research 
program,  45067-45069 

Air  Force  Department 

NOTICES 

Meetings: 

Scientific  Advisory  Board,  45051 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Firearms: 

Commerce  in  explosives — 
Explosives  storage  and  manufacturing  sites  notification 
requirements,  etc.,  44999-45004 

Architectural  and  Transportation  Barriers  Compliance 
Board 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Electronic  and  Information  Technologv  Access  Advisory 
Committee,  45041-45043 

Meetings: 

Access  Board,  45043 

Assassination  Records  Review  Board 

NOTICES 

Formal  determinations  on  records  release,  45043-45044 

Meetings;  Sunshine  Act,  45044 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Vessel  sanitation  program: 
Cruise  ship  inspections  and  ship  construction  and 

renovation  consultation  services;  fees,  45069-45070 

Children  and  Families  Administration 

NOTICES 
Privacy  Act: 

Systems  of  records,  45070-45073 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Defense  Department 

See  Air  Force  Department 
See  Navy  Department 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Professional  services;  proposal  evaluations,  45111-45112 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  45052 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 


NOTICES 

Meetings: 

Environmental  Management  Site-Specific  Advisory- 
Board — 
Nevada  Test  Site.  45053 
Rocky  Flats,  CO.  45052-45053 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 

Secondary  lead  smelters,  new  and  existing.  45007— 45011 
Water  programs: 

State  sewage  sludge  management  programs:  streamlinino 
45113-45127 
PROPOSED  RULES 
Air  pollutants,  hazardous;  national  emission  standards: 

Secondary  lead  smelters,  new  and  existing,  45036-45037 
Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 
Ozone  Transport  Assessment  Group  Region,  45032-45036 
Clean  Air  Act: 
Acid  rain  program — 

Permits  and  sulfur  dioxide  allowance  svstem;  revisions 
45037-45038 
NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request   45058- 
45059 
Clean  Air  Act: 

New  source  review;  modifications  of  major  stationary 
sources;  comment  request,  45059-45060 
Grants  and  cooperative  agreements;  availability,  etc.: 
Sustainable  development  challenge  grant  program, 
45155-45161 
Meetings: 
Common  Sense  Initiative  Council 
Metal  finishing  sector,  45060 
Reports  and  guidance  documents;  availability,  etc.: 
Clean  Air  Act;  ozone  and  particulate  matter:  national 

ambient  air  quality  standards  and  regional  haze  _ 

program,  45060-45061 

Executive  Office  of  the  President 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 

RULES 

Airworthiness  standards: 
Special  conditions — 

Bombardier  Inc.  model  BD-700-1A10  airplanes.  44993- 
44995 
Class  E  airspace;  correction,  45109 
PROPOSED  RULES 
Airworthiness  standards: 

Rotorcraft;  normal  and  transport  category — 

Critical  parts  regulations;  harmonization.  45129-45132 
NOTICES 

Exemption  petitions;  summar\-  and  disposition,  45104- 

45105 
Meetings: 

Aviation  Rulemaking  Advison.-  Committee,  45105-45106 


IV 


Federal  Register  /  Vol.  63,  No.  163  /  Monday,  August  24,  1998/  Contents 


Passenger  facility  charges;  applications,  etc.: 
Philadelphia  International  Airport,  PA.  45106 

Federal  Bureau  of  Investigation 

NOTICES 

Meetings; 

National  Motor  Vehicle  Title  Information  System;  service 
providers,  45092 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Wireline  services  offering  advanced  telecommunications 
services;  deployment.  45133-45139 
Radio  stations;  table  of  assignments: 
Florida.  45011-45012 
Virginia,  45012 
PROPOSED  RULES 
Common  carrier  services: 
Universal  service — 

Local  exchange  carriers,  non-rural;  federal  mechanism 
for  forward-looking  economic  cost;  model  platform 
development,  45038-45040 
Wireline  services  offering  advanced  telecommunications 
services;  deployment.  45140-45153 
NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  denied. 
etc.,  45061 


Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act.  45061 

Federal  Energy  Regulatory  Commission 

RULES 
Filing  fees: 

Annual  update,  44995-44996 
NOTICES 

Hydroelectric  applications.  45058 
Applications,  hearings,  determinations,  etc.: 

Black  Marlin  Pipeline  Co..  45053 

Columbia  Gas  Transmission  Corp..  45053-45054 

East  Tennessee  Natural  Gas  Co.,  45054 

Koch  Gateway  Pipeline  Co.,  45054 

Midwestern  Gas  Transmission  Co.,  45054-45055 

Montana  Power  Co.,  45055 

Natural  Gas  Pipeline  Co.  of  America,  45055 

Northern  Border  Pipeline  Co.,  45055 

Overthrust  Pipeline  Co.,  45055-45056 

Ozark  Gas  Transmission  System,  45056 

Questar  Pipeline  Co.,  45056 

Tennessee  Gas  Pipeline  Co.,  45057 

Williston  Basin  Interstate  Pipeline  Co.,  45057—45058 

Federal  Labor  Relations  Authority 

PROPOSED  RULES 

Unfair  labor  practice  disputes;  prevention,  resolution,  and 
investigation;  meeting.  45013-45019 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
Above  &  Beyond  International  Freight  Forwarders  Inc.  et 
al..  45061 


Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  45061—45062 

Permissible  nonbanking  activities,  45062 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 

Montgomery  Ward  Credit  Corp.  et  al.,  45062—45063 

Schmidt,  Kalvin  P.,  45063-45064 

Fish  and  Wildlife  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Riverside  County,  CA;  Stephens'  kangaroo  rat  habitat 
conservation  plan,  45088^5089 

Food  and  Drug  Administration 

RULES 
Human  drugs: 

Category  11  and  III  (OTC);  additional  active  ingredients 
status,  44996-44998 
Medical  devices: 

Radiologv  devices — 

Medical  image  management  devices;  classifications; 
correction,  44998 
NOTICES 
Color  additive  petitions: 

Warner-Jenkinson  Co.,  Inc..  45073 
Food  additive  petitions: 

Dow  Chemical  Co..  45073 
Meetings: 

Arthritis  Advisory  Committee,  45073-45074 

Blood  Products  Advisory  Committee,  45074 

Medical  gas  industry  workshop,  45074 
Reports  and  guidance  documents;  availability,  etc.: 

Drug  substances  and  products;  stability  testing;  industry 
guidance,  45075 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
California 

Pacesetter  Industries,  Inc.;  manufacture  of  modular 
buildings,  45044 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Professional  services;  proposal  evaluations,  45111-45112 
NOTICES 
Acquisition  regulations: 

Settlement  proposal  (inventory  basis)  (SF  1435);  revision, 
45064 
Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  45064 
Red  Cross  headquarters  expansion  project;  review  of 
historic  preservation  memorandum  of  agreement, 
45064-45067 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Inspector  General  Office,  Health  and  Human  Services 
Department 


Federal  Register  /  Vol.  63.  No.  163  /  Monday.  August  24.  1998/  Contents 


See  Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  infonnation  collection  activities: 
Proposed  collection;  comment  request.  45067 
Submission  for  0MB  review;  comment  request,  45067 

Health  Care  Financing  Administration 

See  Inspector  General  Office.  Health  and  Human  Services 
Department 

Heaith  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  45075- 
45076 
Meetings: 

National  Health  Service  Corps  National  Advisory 

Council.  45076 
Rural  Health  National  Advisory  Committee,  45076 

Housing  and  Urban  Development  Department 

NOTICES 

Grant  and  coo{>erative  agreement  awards: 

Lead-based  paint  hazard  control  in  privately  owned 
housing.  45087—45088 

immigration  and  Naturaiization  Service 

NOTICES 

Temporary  protected  status  program  designations: 
Bosnia-Hercegovina,  45092-45093 

Indian  Affairs  Bureau 

NOTICES 

Liquor  and  tobacco  sale  or  distribution  ordinance: 
Pechanga  Band  of  Mission  Indians,  CA,  45089-45090 

Inspector  General  Office,  Health  and  Human  Services 
Department 

NOTICES 

Clinical  laboratories;  compliance  program  guidance; 
availability,  45076—45087 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

PROPOSED  RULES 
Income  taxes: 

Qualified  State  tuition  programs,  45019—45032 

International  Development  Cooperation  Agency 

See  Overseas  Private  Investment  Corporation 

International  Trade  Administration 

NOTICES 

Antidumping: 
Freshwater  crawfish  tail  meat  fi-om — 
China.  45044-45045 
Countervailing  duties: 
Pure  and  alloy  magnesium  from — 
Canada.  45045-45048 

Justice  Department 

See  Federal  Bureau  of  Investigation 

See  Immigration  and  Naturalization  Service 


Lat>or  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  45093- 
45095 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 

Nevada,  45090 

Oregon,  45090-45091 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Professional  services;  proposal  evaluations,  45111-45112 

National  Archives  and  Records  Administration 

NOTICES 

Kennedy  assassination  evidence;  laboratory  test  of  Warren 
Commission  Exhibit  item,  45095 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 

Importation  eUgibility;  determinations,  45107-45108 

National  Institute  for  Literacy 

NOTICES 
Meetings: 

Advisory  Board,  45095-45096 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Marine  mammals: 
Incidental  taking;  authorization  letters,  etc.— 
Tatoosh  Island,  WA;  storage  tank  removal  project, 
45048-45050 
Meetings: 
Gulf  of  Mexico  Fishery  Management  Council;  correction 
45050 
Permits: 
Endangered  and  threatened  species,  45050-45051 

National  Park  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  45091 

Navy  Department 

NOTICES 

Meetings: 

Naval  Research  Advisory  Committee,  45051-45052 

Nuclear  Regulatory  Commission 

NOTICES 

Envirormiental  statements;  availability,  etc.: 
Virginia  Electric  &  Power  Co.,  45097^5098 

Applications,  hearings,  determinations,  etc.: 

Power  Authority  of  State  of  New  York,  45096-45097 

Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 


VI 


Federal  Register  /  Vol.  63,  No.  163  /  Monday,  August  24,  1998/  Contents 


Overseas  Private  Investment  Corporation 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  45091- 
45092 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Women's  Equality  Day  (Proc.  7116).  45163-45166 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act.  45100 

Self-regulatory  organizations;  proposed  rule  changes: 

Depository  Trust  Co.,  45100-45101 
Applications,  hearings,  determinations,  etc.: 

Victory  Portfolios  et  al.,  45098-45100 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Indiana.  45102 

New  York  et  al.,  45102 
Applications,  hearings,  determinations,  etc.: 

CapSource  Fund,  L.P..  45102 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings; 

Mental  Health  Services  Center  National  .advisory 
Council,  45087 

Thrift  Supervision  Office 

NOTICES 

AppUcations.  hearings,  determinations,  etc.: 

Home  Federal  Savings  &  Loan  .Association  of  Niles. 
45108 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Trade  Representative,  Office  of  United  States 

NOTICES 

Caribbean  Basin  Economic  Recovery  Act; 

Beneficiarv  countries;  preferential  treatment;  list,  45102- 
45103 


Transportation  Department 

See  Federal  Aviation  Administration 
See  National  Highway  Traffic  Safety  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  45103- 
45104 

Treasury  Department 

See  Alcohol,  Tobacco  and  FireEinns  Bureau 
See  Internal  Revenue  Service 
See  Thrift  Supervision  Office 

United  States  Information  Agency 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  45108 

Veterans  Affairs  Department 

RULES 

Adjudication;  pensions,  compensation,  dependency,  etc.: 
Compensation  for  additional  disability  or  death  due  to 
hospital  care,  medical  or  surgical  treatment, 
examination,  or  training  and  rehabilitation  services, 
45004-45007 


Separate  Parts  In  This  Issue 
Part  II 

Defense  Department;  General  Services  Administration; 
National  Aeronautics  and  Space  Administration, 
45111-45112 

Part  III 

Environmental  Protection  Agency,  45113—45127 

Part  IV 

Federal  Aviation  Administration,  45129-45132 

PartV 

Federal  Communications  Commission,  45133-45153 

Part  VI 

Environmental  Protection  Agency,  45155-45161 

Part  VII 

The  President,  45163-45166 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 


Federal  Register/ Vol.  63,  No.  163 /Monday.  August  24,  1998 / Contents 


VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  this  month  can  t>e  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


3  CFR 

Proclamations: 

7116 45165 

5  CFR 
Proposed  Rules: 

2421 45013 

2423 45013 

2429 45013 

14  CFR 

25 44993 

71 45109 

Proposed  Rules: 

27 45130 

29 45130 

18  CFR 

381 44995 

21  CFR 

310 44996 

892 44998 

26  CFR 
Proposed  Rules: 

1 45019 

27  CFR 

55 44999 

38  CFR 

3 45004 

40  CFR 

63 45007 

123 45114 

501 45114 

Proposed  Rules: 

51 45032 

52 45032 

63 45036 

72 45037 

73 45037 

76 45032 

96 45032 

47  CFR 

51'. 45134 

64 45134 

68 45134 

73  (2  documents) 4501 1 , 

45012 
Proposed  Rules: 

36 45038 

51 45140 

54 45038 

64 45140 

68 45140 

69 45038 

48  CFR 
Proposed  Rules: 

15 45112 

37 45112 


VOL 


63 


ISSi 

1 
6 

31 


AG 
24 


1998 


UMI 


Rul 


This  sec 
containj; 
apfjiicabi 
are  keye 
Federal  i 
50  titles 

The  Coa 
the  Sups 
new  bool 
RFGISTi 


DEPAR 
Federal 

14CFR 

[Docket  I 
25-1 40-J 

Special 
Model  e 
High  Int 

agency: 

Admini; 
ACTION: 
for  comr 

SUMMARY 

issued  f( 
lAlOair 
Bonibarc 
novel  an 
compare 
envision 
standard 
airplane' 
contain  t 
that  the  . 
necessar 
equivale 
existing  , 
DATES:  T 
special  c 
Commen 
before  Se 
ADDRESSI 

conditioi 
to:  Feder 
Transpor 
Regulatic 
Lind  Ave 
98055-4( 
or  delive: 
address,  i 
the  Dock( 
holidays, 
p.m. 

FOR  FURTI 
Dunn, F? 
ANM-11 
Directora 


4499? 


Rules  and  Regulations 


Federal  Register 

Vol.  63.  No    163 

Monday.  August  24,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatjilny  ano  legal  effect,  most  of  which 
are  keyed  to  ana  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.SC.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
tht  Superintendent  of  Documents   Prices  of 
new  books  are  listed  m  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Docket  No.  NM150;  Special  Conditions  No. 
25-140-SC] 

Special  Conditions:  Bombardier  Inc., 
Model  BD-700-1A10  Global  Express; 
High  Intensity  Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  special  conditions:  request 
for  comments. 


SUMMARY:  These  special  conditions  are 
issued  tor  Bombardier  Model  BD-700- 
lAlO  airplanes  manufactured  by 
Bombardier.  The.se  airplanes  will  have 
novel  and  unusual  design  features  when 
compared  to  the  state  of  technology 
envisioned  in  the  airworthiness 
standards  for  transport  categorv 
airplanes.  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  provided  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  August  14,  1998. 
Comments  must  be  received  on  or 
before  September  23,  1998. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate, 
Regulations  Branch,  ANM-114,  1601 
Lind  Avenue  SW.,  Renton,  Washington, 
98055-4056;  Attn:  Docket  No.  NM150, 
or  delivered  in  duplicate  to  the  same 
address.  Comments  may  be  inspected  in 
the  Docket  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Dunn,  FAA,  Standardization  Branch, 
ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 


Strvice.  Ifidi  Lino  .\venut  .^\\  .. 
Rentop..  Washington.  98055-40.^6: 
telephone  (425)  227-2799:  facsimile 
(425)  22r-ri4[t. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  foi  making  ihese  special 
conditions  effective  upon  issuance: 
howexer.  interested  persons  are  invited 
to  submit  such  written  data,  \iews,  or 
arguments  as  they  mav  desire 
Communications  should  identify  the 
regulatory  docket  and  special  t.ondition 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comm.ents  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  bv 
interested  persons,  both  before  and  after 
the  closing  date  for  c:omments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM150."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  January  27.  1994,  Bombardier  Inc.. 
submitted  an  application  to  Transport 
Canada  for  FAA  type  certification  (TC) 
of  the  Bombardier  Inc.  Model  BD-700- 
lAlO  Global  Express  airplane.  The  BD- 
700-lAlO  is  a  long  range,  transport 
category  airplane  powered  bv  two 
BMW/Rolls  Royce  BR710  turbo-fan 
engines.  The  airplane's  basic  use  is  as  a 
business  jet  with  two-pilot  cockpit,  a 
rest  area  for  a  third  pilot  and  flight 
attendant,  and  interior/seating 
arrangements  for  up  to  nineteen 
passengers,  for  a  total  occupancy  of 
twenty-three  persons.  The  overall  length 
of  the  BD-700-1A10  is  99  feet,  the 
height  is  24  feet,  and  the  wing  span  is 
92  feet.  The  airplane  has  a  maximum 
takeoff  weight  of  91,250  pounds,  a 
maximum  landing  weight  of  78,600 
pounds,  a  maximum  operating  altitude 
of  51,000  feet,  and  a  design  range  of 


6500  nautical  miles  at  Mach  O.R  oi  633t 
nautical  miles  at  Mach  0.85. 

7  vpe  Certification  Basis 

Under  the  provisions  of  14  CFR 
§21.17,  Bombardier  nmst  show  that  th* 
BD-700-1A10  Global  Express  meets  tht; 
applicable  provisions  of  part  25, 
effective  February  1.  1965,  as  amended 
by  Amendnients  2'n-l  through  25-  79, 
Subsequent  to  the  January  27,  1994,  dale 
ot  application  for  type  certification. 
Bombardier  elected  to  comph  with 
those  sections  of  part  25  amended  by 
.Amendments  25-80  through  86,  25-88 
25-90,  25-91,  and  other  sections  that 
are  not  rele\  ant  to  these  spec  iai 
conditions.  In  addition,  the  certificatior 
basis  for  the  BD-700-lAin  includes 
part  34.  I'ffective  September  lU,  1990, 
plus  any  amendments  in  effect  at  the 
time  of  certification:  and  part  '^6. 
effecti\e  December  1,  19f,9,  as  amenaeo 
by  Amendment  36-1  througli  the 
amendment  in  effect  at  the  time  of 
c:ertification.  These  special  conoiticns 
will  form  an  additional  part  of  the  type 
certification  basis.  The  certifif.ation" 
basis  may  also  include  other  special 
conditions  and  exemptions  that  are  not 
relevant  to  these  special  conditions. 
If  the  .■\dministrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25.  as  amended)  do  not 
contain  adequate  or  appropriate  safet\ 
standards  for  the  BD-700-1A1U  Global 
Express  because  of  a  novel  or  unusual 
design  feature,  special  conditions  are 
prescribed  under  the  provision";  of 
§21,16  to  establish  a  level  of  safet\ 
equixalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  an 
issued  in  accordance  with  §11.49  of  thi 
FAR  after  public  notice,  as  required  b\ 
§§11.28  and  11.29(b).  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  thev 
are  issued.  Should  the  type  certificate' 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Bombardier  BC^-700-lAlO 
airplane  will  utilize  electrical  and 
electronic  systems,  such  as  electronic 
displays  (Honeywell  Primus  2000)  and 
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Full  Authority  Digital  Engine  Controls 
(Rosec)  that  perform  critical  functions. 
The  disruption  of  signals  to  these 
systems  could  result  in  loss  of  critical 
flight  systems  or  misleading  information 
being  presented  to  the  pilot. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
high  intensity  radiated  fields  (HIRF). 
Increased  power  levels  from  ground- 
based  radio  transmitters,  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  commarid  and 
control  airplanes,  have  made  it 
necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Bombardier  BD-700-1A10. 
which  require  that  new  electrical  and 
electronic  systems  that  perform  critical 
functions  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  both  the 
direct  and  indirect  effects  of  HIRF, 

High-InU'nsity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1  OR  2  below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 


2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Field  St 

rength 

Frequency 

(volts  per  meter 

Peak 

Average 

10  KHz— 100  KHz 

50 

50 

100  KHz— 500  KHz 

60 

60 

500  KHz— 2  MHz 

70 

70 

2  MHz— 30  MHz 

200 

200 

30  MHz— 100  MHz 

30 

30 

100  MHz— 200 

MHz 

150 

33 

200  MHz— 400 

MHz 

70 

70 

400  MHz— 700 

MHz 

4020 

935 

700  MHz— 1  GHz 

1700 

170 

1  GHz— 2  GHz 

5000 

990 

2  GHz^l  GHz 

6680 

840 

4  GHz— 6  GHz 

6850 

310 

5  GHz— 8  GHz 

3600 

670 

8  GHz— 12  GHz 

3500 

1270 

12  GHz— 18  GHz 

3500 

360 

18  GHz— 40  GHz 

2100 

750 

The  threat  levels  identified  in  the 
above  table  differ  in  some  minor 
respects  from  those  published 
previously  for  other  airplanes.  They  are 
considered  appropriate,  however,  for 
the  Bombardier  BD-700-1A10  in  view 
of  its  intended  use. 

Applicability 

.•\s  discussed  above,  these  special 
conditions  are  applicable  to  BD-700- 
lAlO  airplanes  manufactured  by 
Bombardier.  Should  Bombardier  apply 
at  a  later  date  for  a  change  to  the  type 
certificate  to  include  another  model 
incorporating  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  apply  to  that  model  as  well 
under  the  provisions  of  §  21.101(a)(1). 

Conclusion 

This  action  affects  onlv  certain  design 
features  on  Bombardier  BD— 700-1A10 
airplanes  manufactured  by  Bombardier. 
It  is  not  a  rule  of  general  applicability 
and  affects  only  the  applicant  who 
applied  to  the  FAA  for  approval  of  these 
features  on  the  airplane. 

Under  standard  practice,  the  effective 
date  of  final  special  conditions  would 
be  30  days  after  the  date  of  publication 
in  the  Federal  Register;  however,  as  the 
certification  date  for  the  Bombardier 
BD-700-1A10  is  imminent,  the  FAA 
finds  that  good  cause  exists  to  make 
these  special  conditions  effective  upon 
issuance. 

The  substance  of  the  special 
conditions  has  been  subjected  to  the 


notice  ajid  comment  procedure  in 
several  prior  instances  and  has  been 
derived  without  substantive  change 
from  those  previously  issued.  It  is 
unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  immediately. 
Therefore,  these  special  conditions  are 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  lOf.(g).  40113,  44701. 
44702.  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Bombardier  813- 
700-lAlO  airplanes  manufactured  by 
Bombardier. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high  intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions.  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Renton,  Washington,  on  .-Kugust 
14,  1998. 

John  J.  Hickey, 

Acting  Manager.  Transport  Airplane 
Directorate  Aircraft  Certification  Sen'ice, 
ANM-100. 
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(FR  Doc.  98-22642  Filed  8-21-98.  8;45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  381 
[Docket  No.  RM98-1 5-000] 

Annual  Update  of  Filing  Fees 

August  17,  1998. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Final  rule;  annual  update  of 
Commission  filing  fees. 

SUMMARY:  In  accordance  with  §  381.104 
of  the  Commission's  regulations,  the 
Commission  issues  this  update  of  its 
filing  fees.  This  notice  provides  the 
yearly  update  using  data  in  the 
Commission's  Payroll  Utilization 
Reporting  System  to  calculate  the  new 
fees.  The  purpose  of  updating  is  to 
adjust  the  fees  on  the  basis  of  the 
Commission's  costs  for  Fiscal  Year 
1997. 

EFFECTIVE  DATE:  September  23.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  WiUiams.  Office  of  the  Executive 
Director  and  Chief  Financial  Officer. 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Room  42-65, 
Washington.  DC  20426,  202-219-2896. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  NE,  Room  2A.  Washington. 
DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  can  be  accessed  via 
Internet  through  FERC's  Homepage 
(http://vi^w.ferc.fed.us)  using  the  CIPS 
link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  will 
be  available  on  CIPS  in  ASCII  and 
WordPerfect  6.1  format.  CIPS  is  also 
available  through  the  Commission's 
electronic  bulletin  board  service  at  no 
charge  to  the  user  and  may  be  accessed 


using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397,  if 
dialing  locally,  or  1-800-856-3920.  if 
dialing  long  distance.  To  access  CIPS. 
set  your  communications  software  to 
19200. 14400. 12000, 9600.  7200. 4800. 
2400  or  1200  bps.  full  duplex,  no  parity. 
8  data  bits,  and  1  stop  bit.  User 
assistance  is  available  at  202-208-2474 
or  by  E-mail  to 
CipsMaster@FERC.fed.us. 

This  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  the  Commission  after 
November  16.  1981.  Documents  ft-om 
November  1995  to  the  present  can  be 
viewed  and  printed.  RIMS  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Homepage  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222. 
or  by  E-mail  to 
RimsMaster@FERC.fed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  the  Public 
Reference  Room  at  888  First  Street.  NE. 
Washington.  DC  20426. 

Annual  Update  of  Filing  Fees  in  Part 
381 

The  Federal  Energy  Regulatorv 
Commission  (Commission)  is  issuing 
this  notice  to  update  filing  fees  that  the 
Commission  assesses  for  specific 
services  and  benefits  provided  to 
identifiable  beneficiaries.  Pursuant  to 
§381.104  of  the  Commission's 
regulations,  the  Commission  is 
establishing  updated  fees  on  the  basis  of 
the  Commission's  Fiscal  Year  1997 
costs.  The  adjusted  fees  announced  in 
this  notice  are  effective  September  23, 
1998. 

The  new  fee  schedule  is  as  follows: 


Fees  Applicable  to  the  Natural  Gas 
Policy  Act: 

1 .  Petitions  for  rate  approval  pur- 
suant to  18  CFR 
284.123(b)(2).         [18        CFR 

381.403]  S7,140 

Fees  Applicable  to  General  Activi- 
ties: 

1.  Petition  for  issuance  of  a  de- 
claratory order  (except  under 
Part  I  of  the  Federal  Power 
Act).  [18  CFR  381.302(a)]  14,360 


2.  Review  of  a  Department  of 
Energy  remedial  order;. 

Amount  in  controversy: 
SO-9,999.  [18  CFR  381.303(b)]  ..  100 

Si  0.000-29,999.         [18        CFR 

381.303(b)]   600 

S30,000     or     more.      [iS     CFR 

381.303(a)]   20.960 

3.  Review  of  a  Department  of 
Energy  denial  of  adjustment: 

Amount  in  controversy: 
SO-9.999.  (18  CFR  381.304(b)]  ..  100 

510,000-29,999.         [18         CFR 

381.304(b)]    600 

S30.000  or  more.  [18  CFR 
381.304(a)]    10.990 

4.  Written  legal  interpretations  by 
the  Office  of  General  Counsel. 

[18  CFR  381.305(a)]  4,12C 

Fees    Applicable    to    Natural    Gas 
Pipelines: 

1 .  Pipeline  certificate  applications 
pursuant  to   18  CFR  284.224. 

[18  CFR  381.207(b)]  I.OOO 

Fees    Applicable    to    Cogenerators 
arxj  Small  Power  Producers 

1.  Certification  of  qualifying  sta- 
tus as  a  small  power  produc- 
tion facility.  [18  CFR 
381.505(a)]    12.340 

2.  Certification  of  qualifying  sta- 
tus as  a  cogeneration  facility. 

[18  CFR  381.505(a)]  13.970 

3.  Applications  for  exempt  whole- 
sale generator  status.  [18  CFR 
381.801]  1.620 


List  of  Subjects  in  18  CFR  Part  381 

Electric  power  plants.  Electric 
utilities.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  381,  Chapter  I. 
Title  18,  Code  of  Federal  Regulations,  as 
set  forth  below. 


PART  381— FEES 

1.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Authorih,':  15  U  S.C.  717-717w;  16  U  S  C. 
791-828C.  2601-2645;  31  U.S.C.  9701:  42 
U.S.C.  7101-7352;  49  U.S.C.  60502:  49  .^pp 
U.S.C.  1-85 

§381.302    [Amended] 

2.  In  §  381.302,  paragraph  (a)  is 
amended  by  removing  "S  13.910"  and 
inserting  "S  14,360"  in  its  place. 

§381.303     [Amended] 

3.  In  §  381.303,  paragraph  (a)  is 
amended  by  removing  "S  20.300"  and 
inserting  "S  20,960"  in  its  place. 
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§381.304    [Amended] 

4.  In  §  381.304.  paragraph  (a)  is 
amended  by  removing  "S  10,640"'  and 
inserting  "S  10.990"  in  its  place. 

§381.305    [Amended] 

5.  In  §  381.305.  paragraph  (a)  is 
amended  by  removing  "S  3.990"  and 
inserting  "S  4.120"  in  its  place. 

§381.403    [Amended] 

6.  Section  381.403  is  amended  by 
removing  "S  6.920"  and  inserting  '\S 
7.140"  in  its  place. 

§381.505    [Amended] 

7.  In  §  381. .505.  paragraph  (a)  is 
amended  by  removing  "S  11.960"  and 
inserting  "S  12.340"  in  its  place  and  by 
removing  "S  13. .540"  and  inserting  "S 
13,970"  in  its  place. 

§381.801     [Amended] 

8.  Section  381.801  is  amended  by 
removing  "S  1.560"  and  inserting  "S 
1.620"  in  Its  place. 

|FR  Doc.  98-22582  Filed  8-21-98:  8:45  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 

[Docket  No.  98N-0636] 
RIN0910-AA01 

Status  Of  Certain  Additional  Over-the- 
Counter  Drug  Category  II  and  III  Active 
Ingredients 

AGENCY:  Food  and  Drug  .Administration. 

HKS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
.Administration  (FD.A)  is  issuing  a  final 
rule  stating  that  certain  ingredients  in 
over-the-counter  (OTC)  dnig  products 
are  not  generally  recognized  as  safe  and 
effective  or  are  misbranded.  FDA  is 
issuing  this  final  rule  after  considering 
the  reports  and  recommendations  of 
various  OTC  drug  advisory  review 
panels  and  public  comments  on 
proposed  agency  regulations,  which 
were  issued  in  the  form  of  a  tentative 
final  monograph  (proposed  rule).  Based 
on  the  absence  of  any  submissions  on 
these  ingredients  to  the  panels,  as  well 
as  the  failure  of  interested  parties  to 
submit  new  data  or  information  to  FDA 
under  the  proposed  regulations,  the 
agencv  has  determined  that  the  presence 
of  these  ingredients  in  an  OTC  drug 
product  would  result  in  that  drug 
product  not  being  generally  recognized 


as  safe  and  effective  for  its  intended  use 
or  would  result  in  misbranding.  This 
final  rule  is  part  of  the  ongoing  review 
of  OTC  drug  products  conducted  by 
FDA. 

EFFECTIVE-DATE:  February  22,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  M.  Rachanow.  Center  for  Drug 
Evaluation  and  Research  (HFD-560). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-827-2307. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  November 
7.  1990  (55  FR  46914).  FDA  published 
under  §  330. 10(a)(7)(ii)  (21  CFR 
330.10(a)(7)(ii))  a  final  rule  on  the  status 
of  certain  OTC  drug  Category  II  and  III 
active  ingredients.  That  final  rule 
declared  as  not  generally  recognized  as 
safe  and  effective  certain  active 
ingredients  that  had  been  proposed  as 
nonmonograph  (Category  II  or  Category 
III)  under  the  agency's  OTC  drug  review. 
The  periods  for  submission  of 
comments  and  new  data  following  the 
publication  of  a  notice  of  proposed 
rulemaking  (NPRM)  had  closed  and  no 
significant  comments  or  new  data  had 
been  submitted  to  upgrade  the  status  of 
these  ingredients.  In  each  instance,  a 
final  rule  for  the  class  of  ingredients 
involved  had  not  been  published  to 
date. 

In  the  Federal  Register  of  Mav  10, 
1993  (58  FR  27636).  FDA  published  a 
final  rule  establishing  that  certain 
additional  active  ingredients  in  OTC 
drug  products  are  not  generally 
recognized  as  safe  and  effective  or  are 
misbranded.  That  final  rule  included 
active  ingredients  from  a  number  of 
OTC  drug  rulemakings  that  were  not 
covered  by  the  November  7,  1990.  final 
rule  (see  table  I  of  the  May  10.  1993. 
final  rule  (58  FR  27636  at  27639  to 
27641)  for  a  list  of  OTC  drug 
rulemakings  and  active  ingredients 
covered  by  that  final  rule).  The  final 
rule  included  a  number  of  active 
ingredients  found  in  OTC  internal 
analgesic  and  orally  administered 
menstrual  drug  products.  Those 
ingredients  are  listed  in  §  310.545(a)(23) 
and  (a)(24)  (21  CFR  310.545(a)(23)  and 
(a)(24)).  respectively. 

The  ingredients  listed  in  these 
sections  do  not  include  ephedrine, 
ephedrine  salts  (ephedrine 
hydrochloride,  ephedrine  sulfate, 
racephedrine  hydrochloride),  atropine, 
or  atropine  salts  (atropine  sulfate).  The 
agency  is  aware  of  several  combination 
drug  products  marketed  for  OTC 
internal  analgesic  or  menstrual  use  that 
include  ephedrine  sulfate  and  atropine 


sulfate  among  their  ingredients,  in 
addition  to  aspirin  or  acetaminophen 
(Ref.  1).  No  submissions  of  data 
supporting  the  use  of  ephedrine  or 
atropine  singly  or  in  combination  were 
made  to  the  advisory  review  panels  that 
reviewed  these  classes  of  OTC  drug 
products.  No  information  was  provided 
following  publication  of  the  tentative 
final  monographs  for  OTC  orally 
administered  menstrual  drug  products 
or  internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products  on 
November  16,  1988  (53  FR  46194  and 
46204,  respectively).  A  final  rule  has  not 
been  published  to  date  for  either  of 
these  classes  of  OTC  drug  products. 

FD.A  is  not  aware  of  any  information 
that  supports  the  use  of  ephedrine  or 
atropine  as  active  ingredients  in  OTC 
orally  administered  menstrual  or 
internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products. 
Accordingly,  these  active  ingredients 
will  not  be  included  in  the  relevant  final 
monographs  because  they  have  not  been 
shown  to  be  generally  recognized  as  safe 
and  effective  for  their  intended  use(s). 
These  ingredients  should  be  eliminated 
from  OTC  drug  products  180  days  after 
the  date  of  publication  in  the  Federal 
Register  of  this  final  rule,  regardless  of 
whether  further  testing  is  undertaken  to 
justify  future  use. 

Publication  of  a  final  rule  under  this 
proceeding  does  not  preclude  a 
manufacturer's  testing  an  ingredient. 
New,  relevant  data  can  be  submitted  to 
the  agency  at  a  later  date  as  the  subject 
of  a  new  drug  application  (NDA)  that 
may  provide  for  prescription  or  OTC 
marketing  status  (see  part  314  (21  CFR 
part  314)).  As  an  alternative,  where 
there  are  adequate  data  establishing 
general  recognition  of  safety  and 
effectiveness,  such  data  may  be 
submitted  in  an  appropriate  citizen 
petition  to  amend  a  monograph  (see 
§10.30(21  CFR  10.30)]. 

II.  The  Agency's  Final  Conclusions  on 
Certain  OTC  Drug  Category  II  and  III 
Ingredients 

The  agency  notes  that  no  comments  or 
data  have  been  submitted  to  the  OTC 
drug  review  to  support  any  ephedrine  or 
atropine  ingredient  as  being  generally 
recognized  as  safe  and  effective  for  any 
OTC  uses  in  orally  administered 
menstrual  or  internal  analgesic, 
antipyretic,  and  antirheumatic  drug 
products.  The  agency  has  determined 
that  these  ingredients  should  be  deemed 
not  generally  recognized  as  safe  and 
effective  for  OTC  use  before  a  final 
monograph  for  each  respective  drug 
category  is  established.  Accordingly, 
any  drug  product  containing  any  of 
these  ingredients  and  labeled  for  OTC 
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oral  menstrual  or  internal  analgesic, 
antipyretic,  and  antirheumatic  use  will 
be  considered  nonmonograph  and 
misbranded  under  section  502  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  352)  and  a  new  drug 
under  section  201(p)  of  the  act  (21 
U.S.C.  321(p))  for  which  an  approved 
application  under  section  505  of  the  act 
(21  U.S.C.  355)  and  part  314  of  the 
regulations  is  required  for  marketing.  As 
an  alternative,  where  there  are  adequate 
data  establishing  general  recognition  of 
safety  and  effectiveness,  such  data  may 
be  submitted  in  a  citizen  petition  to 
amend  the  appropriate  monograph  to 
include  any  of  these  ingredients  in  OTC 
drug  products  (see  §  10.30).  Any  OTC 
drug  product  containing  any  of  these 
ingredients  and  labeled  for  the  uses 
discussed  in  this  document  that  is 
initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  after  the  effective  date  of  this 
final  rule  and  that  is  not  the  subject  of 
an  approved  application  will  be  in 
violation  of  sections  502  and  505  of  the 
act  and,  therefore,  subject  to  regulatory 
action.  Further,  any  OTC  drug  product 
subject  to  the  final  rule  that  is 
repackaged  or  relabeled  after  the 
effective  date  of  the  rule  would  be 
required  to  be  in  compliance  with  the 
rule  regardless  of  the  date  the  product 
was  iftitially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  rule  at  the  earliest  possible  date. 

III.  Reference 

(1)  American  Pharmaceutical 
Association,  Handbook  of 
Nonprescription  Drugs.  10th  ed.,  pp. 
646,  648,  and  667,  1993. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Under  the 
Regulatory  Flexibility  Act,  if  a  rule  has 
a  significant  impact  on  a  substantial 
number  of  small  entities,  an  agency 
must  analyze  regulatory  options  that 
would  minimize  any  significant  impact 
of  the  rule  on  small  entities. 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1501  et  seq.) 
requires  that  agencies  prepare  a  written 


statement  and  economic  analvsis  before 
proposing  any  rule  that  may  result  in  an 
expenditure  in  any  1  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  (adjusted  annually  for 
inflation). 

The  agency  believes  that  this  final 
rule  is  consistent  with  the  principles  set 
out  in  the  Executive  Order  and  in  these 
two  statutes.  The  purpose  of  this  final 
rule  is  to  act  on  the  nonmonograph 
status  of  certain  ingredients  in  advance 
of  finahzation  of  other  monograph 
conditions  in  order  to  expedite 
completion  of  the  OTC  drug  review. 
There  are  a  limited  number  of  products 
currently  marketed  that  will  be  affected 
by  this  rule.  The  agency  is  aware  of  at 
least  three  products,  although  there  may 
be  more.  These  products  are  marketed 
by  three  different  manufacturers,  all  of 
which  are  considered  small  entities, 
using  the  U.S.  Small  Business 
Administration  designation  for  this 
industry  (750  employees). 

Manufacturers  of  these  products  will 
no  longer  be  able  to  market  products 
containing  the  ephedrine  or  atropine 
ingredients  included  in  this  final  rule 
after  its  effective  date.  However,  the 
manufacturers  will  be  able  to 
reformulate  these  products  and  continue 
to  market  them  with  proposed 
monograph  ingredients.  The  cost  of 
reformulation  and  relabeling  to  any  one 
manufacturer  should  be  minimal  as  only 
one  product  per  manufacturer  appears 
to  be  affected.  Total  costs  should  be 
minimal  ($500,000  to  $1  million)  as 
only  a  limited  number  of  products 
appear  to  be  affected.  The  lost  sales 
from  the  products  containing 
nonmonograph  ingredients  may  be 
offset  by  sales  of  the  substitute  products 
containing  monograph  ingredients.  In 
addition,  manufacturers  have  been 
aware  of  the  status  of  these  products 
since  1988  and  have  not  submitted  any 
safety  and  effectiveness  data  to  the 
agency. 

The  agency  considered  but  rejected 
not  acting  on  these  ingredients  in 
advance  of  the  finalization  of  other 
monograph  conditions.  The  final 
monographs  for  OTC  orally 
administered  menstrual  and  internal 
analgesic,  antipyretic,  and 
antirheumatic  drug  products  are  not 
expected  to  be  completed  for  a  period  of 
time.  The  agency  also  considered 
publishing  an  additional  notice  alerting 
manufacturers  that  the  ingredients  in 
this  final  rule  would  be  removed  earlier. 
However,  safety  and  effectiveness  have 
not  been  established  for  these 
ingredients  and  manufacturers  have  not 
submitted  the  necessary  data.  Based  on 
past  experience,  FDA  has  found  that 


manufacturers  do  not  submit  the 
necessary  data  after  a  proposed  rule  is 
published  when  no  data  or  petitions 
have  been  submitted  in  response  to 
prior  requests.  In  addition,  consumers 
will  benefit  from  the  early  removal  from 
the  marketplace  of  products  containing 
ingredients  for  which  safety  and 
effectiveness  have  not  been  established. 
Consumers  can  then  purchase  products 
containing  only  ingredients  proposed 
for  monograph  status.  Manufacturers 
who  choose  to  reformulate  or  replace 
affected  products  will  be  able  to  use 
alternative  ingredients  that  are  proposed 
as  monograph  conditions  without 
incurring  any  additional  exfiense  of 
clinical  testing  for  those  ingredients. 

While  this  final  rule  may  cause 
manufacturers  to  discontinue  marketing 
or  to  reformulate  some  products  prior  to 
issuance  of  the  applicable  final 
monograph,  these  manufacturers  have 
known  for  some  time  that  if  adequate 
data  were  not  submitted  to  support 
safety  and  effectiveness,  cessation  of 
marketing  of  the  current  products  would 
be  required,  in  any  event,  when  the  final 
monographs  are  published.  Because  this 
rule  imposes  no  additional  reporting  or 
recordkeeping  requirements,  no 
additional  professional  skills  are 
necessary  to  comply. 

The  analysis  shows  that  this  final  rule 
is  not  economically  significant  under 
Executive  Order  12866  and  that  the 
agency  has  considered  the  burden  to 
small  entities.  Based  on  the  above 
analysis,  the  agency  does  not  believe 
that  the  few  affected  manufacturers  will 
incur  a  significant  economic  impact, 
although  there  may  be  some 
reformulation  costs  or  inventory  losses. 
Thus,  this  economic  analysis,  together 
with  other  relevant  sections  of  this 
document,  serves  as  the  agency's 
regulatory  flexibility  analysis,  as 
required  under  the  Regulatory 
Flexibility  Act.  Finally,  this  analysis 
shows  that  the  Unfunded  Mandates  Act 
does  not  apply  to  the  final  rule  because 
it  would  not  result  in  an  expenditure  in 
any  1  year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million. 

V.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(hj  that  this  action  is  of  a  type 
that  is  categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  because  these  a'^tions,  as  a 
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class,  will  not  result  in  the  production 
or  distribution  of  any  substance  and 
therefore  will  not  result  in  the 
production  of  any  substance  into  the 
environment. 

List  of  Subjects  in  21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  310  is 
amended  as  follows: 

PART  310— NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows; 

Authority:  21  U.S.C.  321.  331.  351,  352. 
353,  355,  357.  360b-360f,  360j.  361(a).  371. 
374,  375.  379e;  42  U.S.C.  216,  241,  242(a), 
262.  263b-263n. 

2.  Section  310.545  is  amended  by 
redesignating  the  text  of  paragraphs 
(a)(23)  and  (a)(24)  as  paragraphs 
(a)(23)(i)  and  (a)(24)(i),  respectively;  by 
adding  paragraphs  (a)(23)(i)  and 
(a)(24)(i)  headings,  bv  adding 
paragraphs  (a)(23)(iij",  (a)(24)(ii],  and 
(d)(26);  and  by  revising  paragraph 
{d)(n)  to  read  as  follows: 

§310.545    Drug  products  containing 
certain  active  ingredients  offered  over-the- 
counter  (OTC)  for  certain  uses. 

(a)  *  •  ' 

(23)  Internal  analgesic  drug 
products — (i)  Approved  as  of  November 
10.  1993.  *  *  * 

(ii)  Approved  as  o/ February  22,  1999. 

Any  atropine  ingredient 

Any  ephedrine  ingredient 

(24)  Orally  administered  menstrual 
drug  products — (i)  Approved  as  of 
November  10.  1993.  *    *    * 

(ii)  Approved  as  o/February  22,  1999. 

Any  atropine  ingredient 

Any  ephedrine  ingredient 

***** 

(d)  '   •   * 

(11)  November  10,  1993,  for  products 
subject  to  paragraphs  (a)(8)(ii),  (a)(10)(v) 
through  (a)(10)(vii),  (a)(18)(ii)  (except 
products  that  contain  ferric  subsulfate) 
through  (a)(18)(vi),  (a)(22)(ii),  (a)(23)(i), 
(a)(24)(i).  and  (a)(25)  of  this  section. 
***** 

(26)  February  22,  1999,  for  products 
subject  to  paragraphs  (a)(23)(ii)  and 
(a)(24)(ii)  of  this  section. 


Dated:  August  11,  1998. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  98-22568  Filed  8-21-98;  8:45  am] 

BILLING  CODE  4180-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  892 

[Docket  No.  96N-0320] 

Radiology  Devices;  Classifications  for 
Five  Medical  Image  Management 
Devices;  Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug     • 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  April  29,  1998  (63  FR 
23385).  The  document  classified,  along 
with  other  devices,  the  medical  image 
storage  device  and  medical  image 
communications  device.  These  devices 
were  classified  into  Class  I  and  were 
exempted  from  the  requirement  of 
premarket  notification  when  they  do  not 
use  irreversible  data  compression.  The 
document  was  published  with  an 
incomplete  device  identification  and 
description  of  the  conditions  for 
exemption  from  premarket  notification. 
This  dociuTient  corrects  those  errors. 
EFFECTIVE  DATE:  August  24,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loren  A.  Zaremba,  Center  for  Devices 
and  Radiological  Health  (HFZ-470), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1212. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  29,  1998  (63 
FR  23385),  FDA  published  a  final  rule 
classifying  certain  medical  image 
management  devices.  Under  the  final 
rule,  the  medical  image  storage  device 
and  medical  image  communications 
device  were  classified  into  Class  I  and 
exempted  from  the  requirement  of 
premarket  notification  when  they  do  not 
use  irreversible  data  compression. 
.\lthough  the  preamble  of  the  final  rule, 
as  well  as  the  proposal  upon  which  the 
final  rule  is  based,  correctly  identifies 
the  devices  and  describes  the  limitation 
of  the  exemption  from  premarket 
notification,  an  editorial  change  was 
mistakenly  made  in  the  regulatory 
language  of  the  final  rule.  As  it  currently 
reads,  the  device  identification,  not  the 


exemption  provision,  is  limited  to  those 
devices  that  do  not  perform  irreversible 
data  compression.  This  has  the  effect  of 
leaving  unclassified  the  medical  image 
storage  device  and  medical  image 
communications  device  that  do  not 
perform  irreversible  data  compression. 
This  document  corrects  the  error  by 
removing  the  limiting  language  form  the 
device  identification  paragraph  and 
reinserting  the  appropriate  language  in 
the  classification  paragraph. 

Furthermore,  the  agency  also  notes 
that  in  response  to  the  comments  in  the 
preamble  of  the  April  29,  1998,  final 
rule,  the  agency  erroneously  stated  that 
...    *    *  the  class  I  devices  will  be 
e.xempt  from  the  design  controls 
requirement  in  accordance  with 
§820.30  (21  CFR  820.30).  FDA  believes 
that  design  controls  are  not  necessary 
for  class  I  devices  in  this  rule." 
However,  under  §820. 30(a)(2)(i), 
devices  automated  with  computer 
software  are  specifically  identified  as 
devices  which  are  subject  to  design 
controls.  Because  the  medical  image 
storage  device  and  medical  image 
communications  device  described  by 
the  classification  regulation  are  digital, 
they  are  by  definition,  "automated  with 
computer  software."  The  agency  is 
therefore  clarifying  that  these  devices 
are  subject  to  design  controls. 

In  FR  Doc.  98-11317  appearing  on 
page  23385  in  the  Federal  Register  of 
April  29,  1998,  the  following  corrections 
are  made: 

§892.2010    [Corrected] 

1.  On  page  23387,  in  the  first  column, 
in  §  892.2010  Medical  image  storage 
device,  paragraph  (a)  is  corrected  by 
removing  the  phrase  "without 
irreversible  data  compression"  and 
paragraph  (b)  is  corrected  by  adding  the 
phrase  "only  when  the  device  stores 
images  without  performing  irreversible 
data  compression"  at  the  end  of  the 
paragraph. 

§892.2020    [Corrected] 

2.  On  the  same  page,  in  the  same 
column,  in  §892.2020  Medical  image 
communications  device,  paragraph  (a)  is 
corrected  by  removing  the  phrase 
"without  irreversible  data  compression" 

"and  paragraph  (b)  is  corrected  by  adding 
the  phrase  "only  when  the  device 
transfers  images  without  performing 
irreversible  data  compression"  at  the 
end  of  the  paragraph. 

Dated:  August  7,  1998. 
D.B.  Burlington, 

Director.  Center  for  Devices  and  Radiological 

Health. 

|FR  Doc.  98-22571  Filed  8-21-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  55 

[T.D.  ATF-400;  Ret:  Notice  No.  841] 

RIN  1512-AB55 

Commerce  in  Explosives  (95R-036P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF).  Department  of  the 
Treasury. 

ACTION:  Final  rule,  Treasury  decision. 

SUMMARY:  This  final  rule  amends 
regulations  to  clarify  the  meanings  of 
terms,  increase  license  and  permit  fees, 
eliminate  duplication  in  licensing,  relax 
the  licensing  requirements  for  on-site 
manufacturers,  implement  a  storage 
notification  requirement  for 
manufacturers  and  other  storers  of 
explosives,  update  the  theft/loss  hotline 
number  for  reporting  thefts  or  losses  of 
explosives,  and  make  minor 
modifications  to  regulations  on  storage. 
DATES:  This  final  rule  is  effective 
December  22,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  D.  Waller,  ATF  Specialist.  Arson 
and  Explosives  Programs  Division,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8310. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ARF)  is  concerned  with  the 
safety  of  emergency  personnel 
responding  to  fires  on  sites  where 
explosives  are  stored.  ATF  is  amending 
the  regulations  in  27  CFR  Part  55  to 
require  any  person  who  stores  explosive 
materials  to  notify  local  fire 
departments  of  the  locations  where 
explosives  are  stored.  The  regulations 
are  also  being  amended  to  clarifv  the 
meaning  of  terms:  modify  the  American 
Table  of  Distances  to  conform  with  the 
Institute  of  Makers  of  Explosives  (IME) 
latest  revisions:  update  and  incorporate 
references  and  definitions  to  reflect 
current  government  and  industry 
standards;  facilitate  transition  to  the 
United  Nations  explosives  classification 
codes;  allow  on-site  manufacturers  to 
operate  under  one  manufacturer's 
license;  and  extend  the  term  for  original 
and  renewal  licenses  and  permits  from 
one  year  to  three  years. 

Notice  of  Proposed  Rulemaking 

On  October  15,  199B,  ATF  published 
in  the  Federal  Register  a  notice  of 
proposed  rulemaking  (Notice  No.  841. 
61  FR  53688),  with  a  90-dav  comment 


period.  The  comment  period  closed  on 
January  13,  1997.  This  notice  proposed 
the  following  amendments  to  the 
regulations: 

(1)  Require  anyone  storing  explosive 
materials  to  notify  local  law 
enforcement  officials  and  fire 
departments  of  the  type,  magazine 
capacity,  and  location  of  each  site  where 
explosive  materials  are  stored. 

(2)  Increase  the  license  and  permit 
fees  to  S200  and  SlOO  and  renewals  to 
SlOO  and  S50,  respectively. 

(3)  Eliminate  the  manufacturer- 
limited  license. 

(4)  Amend  the  definitions  of 
"fireworks."  ■"highway,"  and  "salute," 
and  change  the  names  of  "common 
fireworks""  to  "consumer  fireworks'"  and 
"special  fireworks"  to  "displav 
fireworks"  and  amend  their  definitions. 

(5)  Amend  the  definition  of 
"fireworks  nonprocess  building"  to 
eliminate  the  unnecessary  reference  to 
fireworks  plant  warehouse. 

(6)  Substantially  adopt  the  American 
Table  of  Distances  as  revised  by  the 
Institute  of  Makers  of  Explosives. 

(7)  Update  the  ATF  hotline  for 
reporting  thefts  or  losses  of  explosive 
materials. 

ATF  received  426  written  comments 
in  response  to  Notice  No.  841. 
Comments  were  submitted  bv  several 
major  model  rocketry  industry  groups 
such  as  the  National  Association  of 
Rocketry  (NAR)  and  Tripoli  Rocketry 
Association  (Tripoli),  and  their 
members.  Comments  were  also 
submitted  by  fireworks  hobbyists,  small 
display  fireworks  operators,  major 
explosive's  industry  safety  associations 
and  professional  organizations  such  as 
the  Institute  of  Makers  of  Explosives 
(IME),  the  American  P\Totechnic 
Association  (APA).  the  National  Fire 
Protection  Association  (NFPA).  and  the 
International  Association  of  Fire 
Fighters  (lAFF).  Comments  were  also 
received  from  concerned  citizens. 

Discussion  of  Comments — Final  Rule 

Subpart  B — Definitions 

ATF  received  three  comments  relating 
to  proposals  to  amend  the  definitions  in 
27  CFR  55.11.  Notice  No.  841  proposed 
defining  the  term  "highway""  as  "anv 
public  street,  public  alley,  or  public 
road.'"  With  regard  to  the  definition  of 
""highway,"  a  number  of  commenters 
emphasized  the  importance  of  defining 
highway  as  any  public  road,  public 
street,  or  public  alley,  and  stressed  that 
such  roads  should  not  include  private 
roads  on  mine  property,  manufacturing 
sites,  or  construction  projects.  The 
commenters  stated  that  the  tables  of 
distances  set  forth  in  the  regulations  are 


intended  to  apply  only  to  roads 
financed,  constructed,  or  maintained  by 
government  entities.  Other  comments 
also  strongly  urged  ATF  to  clarify  that 
the  definition  of  "highway"  includes  a 
public  funding  element,  so  as  to  avoid 
posing  undue  burden  on  the  explosives 
mdustry  m  placing  magazines  at 
minimum  separation  distances  from 
private  roads. 

In  the  interest  of  .•\TF"s  statutory 
obligation  to  consider  public  safety,  if  a 
privately  financed,  constructed,  or 
maintained  road  is  regularly  and  openly 
traveled  by  the  general  public.  ATF  may 
determine  that  the  road  is  "public"  so 
that  it  is  subject  to  the  table  of  distance 
requirements.  This  interpretation  allows 
ATF  to  maintain  the  flexibility  to 
determine  on  a  case-by-case  basis 
whether  a  private  road  is  used  by  the 
general  public  m  a  manner  that  warrants 
protection  by  the  table  of  distance 
requirements.  Accordingly.  ATF  is 
revising  the  definition  of  "highway" 
proposed  in  Notice  No.  841  to  include 
this  interpretation. 

ATF  received  two  comments  in 
response  to  proposals  to  amend  various 
fireworks  definitions.  One  commenter 
recommends  that  ATF  eliminate 
confusion  as  to  which  table  of  distances, 
if  any,  applies  to  fireworks  plant 
warehouses  and  fireworks  and 
nonproc  ess  buildings.  The  commenter 
recommends  that  the  definition  of 
fireuorks  plant  warehouse  be  amended 
to  state  that  no  work  of  any  kind  shall 
be  performed  in  the  warehouse  except 
for  the  placement  in  or  removal  of 
fireworks  items  from  storage.  The 
commenter  also  recommends  that  the 
definition  of  "fireworks  nonprocess 
building"  be  amended  to  eliminate 
"fireworks  plant  warehouse"  from  its 
definition   Such  warehouse  would, 
therefore,  not  be  subject  to  the 
separation  distances  in  sections  55.222 
and  55.223.  The  final  rule  adopts  both 
these  comments. 

The  commenter  also  urges  ATF  to 
consider  incorporating  NFPA  1124. 
Code  for  the  .Manufacture. 
Transportation,  and  Storage  of     ' 
Fireworks  into  27  CFR  Part  55,  by 
reference.  Further,  the  .NFPA,  wiiich 
represents  over  65.000  individuals  and 
115  national  organizations  including 
individuals  from  fire  departments, 
health  care  facilities,  and  Federal.  State, 
and  local  governments,  makes  the  same 
suggestion.  The  NFPA  recommends  that 
ATF  adopt  a  variety  of  its  codes  and 
standards  by  reference  where 
applicable,  such  as  NFPA  495. 
Explosives  Materials  Code.  .NFPA  498, 
Safe  Havens  and  Intercfianee  Lots, 
NFPA  1123.  Code  for  Fireworks  Display, 
NFPA  1125,  Code  for  the  Manufacture 
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of  Model  and  High  Power  Rocket 
Motors.  .NFPA  1126.  Standard  for  the 
Use  of  Pyrotechnics  before  a  Proximate 
.\udience.  and  N'FPA  1127,  Code  for 
High  Power  Rocketrv. 

Since  the  standards  set  forth  in  these 
industry  codes  were  not  part  of  the 
proposals  set  forth  in  Notice  No.  H41, 
.■\TF  is  not  adopting  this  comment  at 
this  time.  However.  ATF  will  consider 
including  these  standards  in  a  separate 
notice  of  proposed  rulemaking  to  be 
published  at  a  future  date. 

AFT  received  one  comment  on  its 
proposals  to  amend  the  definitions  of 
"common"  and  "special"  fireworks  by 
using  specific  United  Nations 
Organization  (U.\)  identification 
numbers.  The  commenter  feels  that  the 
incorporation  of  UN  numbers  in 
conjunction  with  references  to  U.S. 
Consumer  Product  Safety  Commission 
(CPSC)  and  U.S.  Department  of 
Transportation  (DOT)  offers  little 
improvement  over  the  current 
definitions. 

As  an  alternative,  the  commenter 
recommends  that  ATF  consider 
definitions  and  classifications  based  on 
amounts  and  what  stage  the 
compositions,  components,  and  semi- 
finished fireworks  are  in  as  thev  move 
through  the  manufacturing  process.  The 
commenter  recommends  that  ATF 
provide  examples  distinguishing  size, 
construction,  composition,  effect,  and 
labeling  for  purposes  of  defining 
applicability  of  the  regulations.  ATF 
will  not  be  adopting  this  suggestion  at 
this  time  as  it  would  not  enhance  the 
effective  administration  of  the  Federal 
explosives  regulations. 

It  has  also  been  recommended  that 
AFT  adopt  the  American  Pyrotechnic 
.Association's  (APA)  Standard  87-1  with 
respect  to  defining  and  classifying 
fireworks  for  licensing  and  storage 
determinations,  in  addition  to  the 
appropriate  NFP.-\  standards  and  codes. 
ATF  will  consider  incorporating  these 
standards  into  the  regulations  in  a 
separate  notice  of  proposed  rulemaking. 

hi  the  course  of  examining  the  U.S. 
Department  of  Transportation  (DOT) 
regulations,  ATF  determined  that 
certain  items  do  not  fall  within  the  DOT 
definition  of  consumer  fireworks  in 
terms  of  their  suitability  for  use  by  the 
general  public.  Certain  items  present  a 
minor  explosion  hazard  and  are 
regulated  by  DOT  in  the  same  manner 
as  consumer  fireworks.  DOT  classifies 
these  articles  as  "articles,  pyrotechnic 
for  technical  purposes."  Although  it  is 
clear  that  these  items  should  be  exempt 
from  ATF  licensing,  storage,  and 
recordkeeping  requirements,  they  are 
intended  to  be  used  by  professional 
pyrotechnics  operators  only,  and  not  the 


general  public.  In  Notice  No.  841.  ATF 
proposed  that  articles  pyrotechnic 
(UN0431  and  UN0432)  be  included  in 
the  definition  of  "consumer  fireworks." 

In  the  interest  of  public  safety.  ATF 
has  determined  that  a  separate 
definition  is  needed  for  articles 
pyrotechnic,  to  prevent  the  general 
public  from  considering  these  items  as 
suitable  for  other  than  professional  use 
onlv.  .Accordingly.  ATF  has  amended 
the  regulations  to  clarify  that  the 
manufacture  of  articles  pyrotechnic  is 
regulated  by  ATF.  However,  finished 
articles  pyrotechnic,  though  not  suitable 
for  general  consumer  use,  are  not 
subject  to  ATF  importation,  licensing, 
storage,  or  recordkeeping  requirements. 
This  final  rule  amends  regulations  in  27 
CFR  .T.5.141  to  provide  this  exemption. 

Information  regarding  fused  setpieces 
is  being  added  to  the  definitions  of 
"consumer  fireworks"  and  "special 
fireworks"  to  help  clarify  their 
classification. 

Subpart  D — Licenses  and  Permits 

Four  hundred  and  seventeen 
commenters,  representing  98  percent  of 
the  total  comments  received,  strongly 
opposed  the  licensing  fee  increase.  ATF 
proposed  to  raise  the  Federal  explosives 
users  permit  fee  from  S20  to  100.  The 
majority  of  this  group  of  commenters 
were  affiliated  with  one  or  more  of  the 
major  model  rocketry  associations  such 
as  NAR  or  Tripoli,  whose  members 
tvpically  hold  a  Type  34  permit,  users 
of  low  explosives. 

As  an  alternative  to  the  fee  increase, 
this  group  proposed  that  ATF  designate 
a  special  type  of  hobby  permit  for 
exclusive  use  by  high  power  model 
rocket  hobbyists  which  would  have  a 
lower  fee  than  that  proposed  by  Notice 
No.  841.  In  response  to  these  and  other 
similar  comments,  ATF  will  propose  in 
a  separate  notice  of  proposed 
rulemaking  to  create  a  separate 
definition  and  a  lower  permit  fee  for  all 
"hobbyists"  who  receive,  transport  or 
ship  low  explosive  materials  in  the 
pursuit  of  recreational  or  sporting 
activities. 

No  other  comments  were  received  in 
opposition  to  the  proposal  to  raise 
license  and  permit  fees.  Statutory 
authority  allows  ATF  to  set  fees  up  to 
S200  for  a  license  or  permit. 
Accordingly,  upon  the  effective  date  of 
this  final  rule,  the  fee  to  engage  in  the 
business  of  importing,  manufacturing, 
or  dealing  in  explosive  materials 
increases  from  S50  to  S200;  from  S20  to 
SlOO  for  a  users  permit;  and  from  S2  to 
S75  for  a  user-limited  permit. 

In  addition,  in  conjunction  with  the 
fee  increases,  this  final  rule  increases 


the  term  of  the  original  license  or  permit 
from  one  year  to  three  years. 

Two  commenters  expressed 
opposition  to  the  proposal  to  eliminate 
the  category  of  "manufacturer-limited" 
license.  ATF  bases  its  elimination  of 
this  license  on  the  fact  that  no  such 
licenses  have  been  issued  in  the  last  4 
years  and  that  the  activities  covered 
under  the  manufacturers-limited  license 
are  generally  of  an  ongoing  nature  and 
thus  would  require  a  regular 
manufacturer's  license.  Accordingly, 
this  final  rule  eliminates  the 
manufacturer-limited  license,  as 
proposed  in  Notice  No.  841. 

Subpart  K — Storage 

Notification  of  the  "Authority  Having 
Jurisdiction  for  Fire  Safety"  of 
Explosives  Storage  Sites 

Overall,  commenters  favored  a 
notification  requirement  to  the 
appropriate  local  authority  regarding  the 
location  of  sites  where  explosives  are 
stored.  However,  approximately  200 
commenters  opposed  a  sweeping 
requirement  to  notify  all  local  law- 
enforcement  officials  of  storage.  These 
commenters  suggest  that  notification  be 
limited  to  local  emergency  response 
personnel  only,  as  the  term  "local  law 
enforcement  official"  could  be 
interpreted  broadly  enough  to  include 
individuals  who  may  not  necessarily 
have  a  need  to  know  of  such  storage. 
This  final  rule  clarifies  that  notification 
shall  be  made  specifically  to  the 
"authority  having  jurisdiction  for  fire 
safety,"  defined  as  the  fire  department 
having  jurisdiction  for  the  area  in  which 
explosive  materials  are  to  be 
manufactured  or  stored.  ATF  will  make 
available  a  listing  of  all  State  Fire 
Marshals  to  assist  the  industry  in 
determining  the  Authority  Having 
Jurisdiction  for  Fire  Safety  for  a 
particular  area.  The  list  will  also  be 
posted  on  the  ATF  web  page  at 
iv-ww. atf.treas.gov. 

ATF  received  one  comment  opposing 
the  revision  of  section  55.218  by 
reducing  the  table  of  distances  for  the 
storage  of  explosive  materials  from  2 
pounds  to  0  pounds  on  the  basis  that  it 
would  require  persons  handling  less 
than  2  pounds  of  fireworks  to  conform 
with  overly  strict  separation  distances. 
The  commenter  proposes  that  ATF 
should  instead  distinguish  section 

55.218,  Table  of  distances  for  the  storage 
of  explosive  materials,  from  section 

55.219.  Table  of  distances  for  storage  of 
low  explosives,  more  clearly  to  show 
that  section  55.218  covers  high 
explosives  and  section  55.219  covers 
low  explosives  only. 
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ATF  believes  that  section  55.206 
adequately  clarifies  which  table  of 
distances  to  use  for  the  storage  of 
explosive  materials,  including  when  to 
use  the  table  found  at  section  55.224  for 
the  storage  of  display  fireworks. 
Accordingly,  we  are  not  adopting  this 
comment. 

ATF  is  amending  the  table  of 
distances  in  §§  55.222  and  55.223  to 
make  it  clear  that,  while  consumer 
fireworks  or  articles  pyrotechnic  in  a 
finished  state  are  not  subject  to 
regulation,  explosive  materials  used  to 
manufacture  or  assemble  such  fireworks 
or  articles  are  subject  to  regulation. 
Thus,  fireworks  process  buildings  where 
consumer  fireworks  or  articles 
pyrotechnic  are  being  processed  shall 
meet  these  requirements. 

Miscellaneous 

One  commenter  addressed  a  note  to 
section  55.224,  the  table  of  distances  for 
the  storage  of  display  fireworks.  Note  3 
of  the  table  of  distances  in  section 
55.224  allows  the  distances  in  the  table 
to  be  halved  for  magazines  which  were 
in  use  prior  to  March  7,  1990,  if 
properly  barricaded.  The  commenter 
requests  that  ATF  clarify  that  distances 
between  grandfathered  magazines  may 
also  be  halved  if  properly  barricaded. 

ATF  concurs  that  Note  3  in  the  table 
of  distances  in  section  55.224  was  also 
intended  to  apply  to  the  distances 
between  magazines  which  were  in  use 
prior  to  March  7,  1990.  Accordingly, 
this  final  rule  amends  section  55.224  to 
apply  Note  No.  3  to  the  separation 
distances  between  magazines. 

A  technical  amendment  is  being  made 
to  §§  55.45(b)  and  55.46[b)  to  specify  the 
application  used  for  user-limited  special 
fireworks  permits,  ATF  Form  5400.21. 
In  addition,  a  technical  amendment  to 
§  55.63  renames  the  section  as 
"Magazines  acquired  or  constructed 
after  permit  or  license  is  issued."  This 
change  is  necessary  to  clarify  the  intent 
of  this  section  which  is  to  account  for 
explosives  storage  facilities  constructed 
or  otherwise  acquired  after  the  license 
or  permit  is  issued. 

Executive  Order  12866 

It  has  been  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
as  defined  in  E.O.  12866.  Therefore,  a 
Regulatory  Assessment  is  not  required. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  these  final 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  These  final  regulations 
provide  clarification  and  consistency 


wdth  industry  terminology.  In  addition, 
the  increases  in  license  and  permit  fees 
are  within  the  maximum  amounts 
provided  by  the  statute.  Further,  the 
burden  placed  on  licensees  and 
permittees  for  the  collection  and 
disclosure  of  explosives  manufacture 
and  storage  information  to  the  local 
authority  having  jurisdiction  for 
explosives  or  fire  safety  is  minimal. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  bv  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507(d))  under 
control  number  1512-0536.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  valid  control  number 
assigned  by  the  Office  of  Management 
and  Budget.  The  collection  of 
information  in  this  regulation  is  in  27 
CFR  55.201(f).  This  information  is 
required  to  inform  fire  departments 
having  jurisdiction  over  sites  where 
explosives  are  stored  or  manufactured 
so  that  they  can  protect  emergency 
response  personnel  called  to  fire  scenes 
where  explosives  may  be  stored.  The 
likely  respondents  are  Federal  licensees 
and  permittees  who  store  or 
manufacture  explosive  materials.  The 
estimated  total  annual  reporting  burden 
per  respondent  is  90  minutes.  The 
estimated  number  of  respondents  is 
10.057.  The  estimated  annual  frequency 
of  responses  is  2. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  Treasury,  Bureau  of 
Alcohol,  Tobacco  and  Firearms.  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  D.C.,  20503,  with  copies  to 
the  Chief,  Document  Services  Branch, 
Room  3450,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue,  N.W.,  Washington,  D.C.,  20226. 

Disclosure 

Copies  of  the  notice  of  proposed 
rulemaking,  the  written  comments,  and 
this  final  rule  will  be  available  for 
public  inspection  during  normal 
business  hours  at:  ATF  Public  Reading 
Room,  Room  6480,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC. 

Drafting  Information 

The  author  of  this  document  is  Mark 
D.  Waller,  Arson  and  Explosives 
Programs  Division,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 


List  of  Subjects  in  27  CFR  Part  55 

Administrative  practice  and 
procedure,  Authority  delegations. 
Customs  duties  and  inspection, 
Explosives,  Hazardous  materials. 
Imports,  Penalties.  Reporting  and 
recordkeeping  requirements.  Safetv, 
Security  measures,  Seizures  and 
forfeitures.  Transportation,  and 
Warehouses. 

Authority  and  Issuance 

For  the  reasons  discussed  m  the 
preamble.  ATF  amends  27  CFR  Part  .55 
as  follows: 

PART  55— COMMERCE  IN 
EXPLOSIVES 

Paragraph  1.  The  authority  citation 
for  27  CFR  Part  55  continues  to  read  as 
follows: 

Authority:  18  US  C  847. 

Par.  2.  Section  55.1 1  is  amended  by 
removing  the  definitions  for  the  terms 
"Common  fireworks,"  "Licensed 
manufacturer-limited."  "Manufacturer 
limited,"  and  "Special  fireworks;"  bv 
revising  the  definitions  fur  the  terms 
"Bulk  salutes."  "Fireworks." 
"Fireu  ^.ks  nonprocess  building." 
"Fireworks  plant  warehouse," 
"Fireworks  shipping  building." 
"Highwa\ ."  and  "Salute:"  and  bv 
adding  new  definitions  for  the  terms 
"Articles  pyrotechnic."  "Authority 
having  jurisdiction  for  fire  safety," 
"Consumer  fireworks,"  and  "Display 
fireworks"  to  read  as  follows: 

§55.11     Meaning  of  terms. 


Articles  pyrotechnic.  Pyrotechnic 
devices  for  professional  use  similar  to 
consumer  fireworks  in  chemical 
composition  and  construction  but  not 
intended  for  consumer  use.  Such 
articles  meeting  the  weight  limits  for 
consumer  fireworks  but  not  labeled  as 
such  and  classified  by  U.S.  Department 
of  Transportation  regulations  in  49  CFR 
172.101  as  UN0431  or  1;N0432. 
*         *         *         *         « 

Authority  having  jurisdiction  for  fire 
safety.  The  fire  department  having 
jurisdiction  over  sites  where  explosives 
are  manufactured  or  stored. 

***** 

Bulk  salutes.  Salute  components  prior 
to  final  assembly  into  aerial  shells,  and 
finished  salute  shells  held  separately 
prior  to  being  packed  with  other  types 
of  display  fireworks. 
***** 

Consumer  fireworks.  Any  small 
firework  device  designed  to  produce 
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visible  effects  bv  combustion  and  which 
must  complv  with  the  construction, 
chemical  composition,  and  labeling 
regulations  of  the  L'S,  Consumer 
Product  Safety  Commission,  as  set  forth 
in  title  16.  Code  of  Federal  Regulations, 
parts  1500  and  1.507.  Some  small 
devices  designed  to  produce  audible 
effects  are  included,  such  as  whistling 
devices,  ground  devices  containing  50 
mg  or  less  of  e.\plosive  materials,  and 
aerial  devices  containing  130  mg  or  less 
of  explosive  materials.  Consumer 
fireworks  are  classified  as  fireworks 
CN0336,  and  UN0337  by  the  U.S. 
Department  of  Transportation  at  4fl  CFR 
172.101   This  term  does  not  include 
fused  setpieces  r:ontaining  components 
which  together  exceed  50  mg  of  salute 
powder. 

«  *  *  «  « 

Display  firf'ivorks.  Large  fireworks 
designed  primariiy  to  produce  visible  or 
audible  effects  by  combustion, 
deflagration,  or  detonation.  This  term 
includes,  but  is  not  limited  to.  salutes 
containing  more  than  2  grains  (130  mg) 
of  explosive  materials,  aerial  shells 
containing  more  than  40  grams  of 
pyrotechnic  compositions,  and  other 
display  pieces  which  exceed  the  limits 
of  explosive  materials  for  classification 
as  "consumer  fireworks."  Display 
fireworks  are  classified  as  fireworks 
L'\0333.  L'N03:i4  or  UN0335  by  the 
US.  Department  of  Transportation  at  49 
CFR  172.101.  This  term  also  includes 
fused  setpieces  containing  components 
which  together  exceed  50  mg  of  salute 
powder. 

*  •         »         »         » 

Fireworks.  Any  (  omposition  or  device 
designed  to  produce  a  visible  or  an 
audible  effect  by  combustion, 
deflagration,  or  detonation,  and  which 
meets  the  definition  of  "consumer 
fireworks  ■  or  "display  fireworks"  as 
defined  by  this  section 

•  »         *         *         » 

Fireworks  nonprnress  huildiri'^.  .AnN' 
office  building  or  other  building  or  area 
in  a  fireworks  plant  where  no  fireworks, 
pyrotechnic  compositions  or  explosive 
materials  are  processed  or  stored. 

Fireworks  plant  warehouse.  Any 
building  or  structure  used  exclusively 
for  the  storage  of  materials  which  are 
neither  explosive  materials  nor 
pyrotechnic  compositions  used  to 
manufacture  or  assemble  fireworks. 
«         -         «         .         » 

Fireworks  shipping  building.  A 
building  used  for  the  packing  of 
assorted  display  fireworks  into  shipping 
cartons  for  individual  public  displays 


and  for  the  loading  of  packaged  displays 
for  shipment  to  purchasers. 

***** 

Highway.  Any  public  street,  public 
alley,  or  public  road,  including  a 
privately  financed,  constructed,  or 
maintained  road  that  is  regularly  and 
openly  traveled  by  the  general  public. 
***** 

Sohite.  An  aerial  shell,  classified  as  a 
display  firework,  that  contains  a  charge 
of  tlash  powder  and  is  designed  to 
produce  a  flash  of  light  and  a  loud 
report  as  the  pyrotechnic  effect. 
***** 

Par.  3.  Section  55.30  is  amended  bv 
removing  "800—424-9555"  in 
paragraphs  (a),  (b),  and  the  introductory 
text  of  paragraph  (d)  and  adding  in  its 
place  "1-800-800-3855"  and  by 
revising  paragraphs  (c)(4)  and  (d)(3)  to 
read  as  follows: 

§  55.30    Reporting  theft  or  loss  of  explosive 
materials. 

***** 

(c)  *    '    * 

(4)  Description  (dynamite,  blasting 
agents,  detonators,  etc.)  and  United 
Nations  (UN)  identification  number, 
hazard  division  number,  and 
classification  letter,  e.g.,  I.ID.  as 
classified  by  the  U.S,  Department  ol 
Transportation  at  49  CFR  172.101  and 
173.52 

(d)  '    •    • 

(3)  Description  (United  Nations  (UN) 
identification  number,  hazard  division 
number,  and  classification  letter,  e.g.. 
I.ID)  as  classified  by  the  U.S. 
Department  of  Transportation  at  49  CFR 
172.101  and  173.52. 

Par.  4.  Section  55.41(b)(2)  is  revised 
to  read  as  follows: 

§55.41     General. 

•  *  «  *  * 

(b)  *    *    ' 

(2)  A  separate  license  shall  not  be 
required  of  a  licensed  manufacturer 
with  respect  to  his  on-site 
manufacturing. 

***** 

Par,  5.  Section  55.42  is  revised  to  read 
as  follows: 

§55.42    License  fees. 

(a)  Each  applicant  shall  pay  a  fee  for 
obtaining  a  three  year  license,  a  separate 
fee  being  required  for  each  business 
premises,  as  follows: 

(1)  Manufacturer— S200. 

(2)  Importer— S200. 

(3)  Dealer— S200. 

(b)  Each  applicant  for  a  renewal  of  a 
license  shall  pay  a  fee  for  a  three  year 
license  as  follows: 

(1)  -Manufacturer— SlOO. 

(2)  Importer— SlOO. 


(3)  Dealer— SlOO. 

Par.  6.  Section  55.43  is  revised  to  read 
as  follows: 

§  55.43     Permit  fees. 

(a)  Each  applicant  shall  pay  a  fee  for 
obtaining  a  permit  as  follows: 

(1)  User — SlOO  for  a  three  year  permit. 

(2)  User-limited  (nonrenewable) — S75. 

(b)  Each  applicant  for  renewal  of  a 
user  permit  shall  pay  a  fee  of  S50  for  a 
three  year  permit. 

§  55.45    [Amended] 

Par.  7.  Section  55.45(b)  is  amended  bv 
adding  "or  Permit,  User  Limited  Special 
Fireworks,  ATF  F  5400.21"  after  "ATF 
F  5400.16"  in  the  first  sentence  and  bv 
adding  "and  ATF  F  5400.21"  after  "ATF 
F  5400.16"  in  the  last  sentence. 

Par,  8.  Section  55.46(b)  is  revised  to 
read  as  follows: 

§  55.46     Renewal  of  license  or  permit. 

***** 

(b)  .-K  user-limited  permit  is  not 
renewable  and  is  valid  for  a  single 
purchase  transaction.  Applications  for 
all  user-limited  permits  must  be  filed  on 
.ATF  F  5400.16  or  ATF  F  5400.21,  as 
required  by  §  55.45. 

Par.  9.  Section  55.51  is  revised  to  read 
as  follows: 

§  55.51     Duration  of  license  or  permit. 

.An  original  license  or  permit  is  issued 
for  a  period  of  three  years.  A  renewal 
license  or  permit  is  issued  for  a  period 
of  three  years.  However,  a  user-limited 
permit  is  valid  only  for  a  single 
purchase  transaction. 

Par.  10.  Section  55.63  is  amended  by 
revising  the  heading  of  paragraph  (d)  to 
read  as  follows: 

§  55.63    Explosives  magazine  changes. 

***** 

(d)  Magazines  acquired  or  constructed 
after  permit  or  license  is  issued.  *    *    * 

Par.  11.  Section  55.102  is  revised  to 
read  as  follows: 

§  55.102    Authorized  operations  by 
permittees. 

(a)  In  general.  A  permit  issued  under 
this  part  does  not  authorize  the 
permittee  to  engage  in  the  business  of 
manufacturing,  importing,  or  dealing  in 
explosive  materials.  Accordingly,  if  a 
permittee's  operations  bring  him  within 
the  definition  of  manufacturer, 
importer,  or  dealer  under  this  part,  he 
shall  qualify  for  the  appropriate  license, 

(b)  Distributions  of  surplus  stocks. 
Permittees  are  not  authorized  to  engage 
in  the  business  of  sale  or  distribution  of 
explosive  materials.  However, 
permittees  may  dispose  of  surplus 
stocks  of  explosive  materials  to  other 
licensees  or  permittees  in  accordance 
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with  §  55.103,  and  to  nonlicensees  or  to 
nonpermittees  in  accordance  with 
§  55.105(d). 

Par.  12.  Section  55.103  (a)(1)  and  (2) 
is  revised  to  read  as  follows: 

§55.103    Transactions  among  licensees/ 
permittees. 

(a)  General.  (1)  A  licensed  importer, 
licensed  manufacturer  or  licensed 
dealer  selling  or  otherwise  distributing 
explosive  materials  (or  a  permittee 
disposing  of  surplus  stock  to  a  licensee 
or  another  permittee)  who  has  the 
certified  information  required  by  this 
section  may  sell  or  distribute  explosive 
materials  to  a  licensee  or  permittee  for 
not  more  than  45  days  following  the 
expiration  date  of  the  distributee's 
license  or  permit,  unless  the  distributor 
knows  or  has  reason  to  believe  that  the 
distributee's  authority  to  continue 
business  or  operations  under  this  part 
has  been  terminated. 

(2)  A  licensed  importer,  licensed 
manufacturer  or  licensed  dealer  selling 
or  otherwise  distributing  explosive 
materials  (or  a  permittee  disposing  of 
surplus  stock  to  another  licensee  or 
permittee)  shall  verify  the  license  or 
permit  status  of  the  distributee  prior  to 
the  release  of  explosive  materials 
ordered,  as  required  by  this  section. 
***** 

Par.  13.  Section  55.105(d)  is  revised 
to  read  as  follows: 

§  55. 1 05    Distributions  to  noniicenses  and 
nonpermittees. 

***** 

(d)  A  permittee  may  dispose  of 
surplus  stocks  of  explosive  materials  to 
a  nonlicensee  or  nonpermittee  if  the 
nonlicensee  or  nonpermittee  is  a 
resident  of  the  same  State  in  which  the 
permittee's  business  premises  or 
operations  are  located,  or  is  a  resident 
of  a  State  contiguous  to  the  State  in 
which  the  permittee's  place  of  business 
or  operations  are  located,  and  if  the 
requirements  of  paragraphs  (b),  (c),  (e) 
and  (f)  of  this  section  are  fully  met. 


§55.122    [Amended] 

Par.  14.  Section  55.122  is  amended  by 
removing  "special  fireworks"  wherever 
it  appears  in  paragraphs  (b)(4),  (b)(5), 
(c)(4),  and  (c)(5)  and  adding  in  its  place 
"display  fireworks",  and  by  removing 
"(sf)"  in  paragraphs  (b)(5)  and  (c)(5)  and 
adding  in  its  place  "(df)"- 

§55.123    [Amended] 

Par.  15.  Section  55.123  is  amended  by 
removing  "special  fireworks"  wherever 
it  appears  in  paragraphs  (b)(3),  (b)(4), 
(c)(4),  (c)(5),  and  (d)(3),  and  adding  in 
its  place  "display  fireworks",  and  by 


removing  "(sf)"  in  paragraphs  (b)(4), 
(c)(5),  and  (d)(3)  and  adding  in  its  place 
"(df)". 

§55.124     [Amended] 

Par.  16.  Section  55.124  is  amended  bv 
removing  "special  fireworks"  wherever 
it  appears  in  paragraphs  (b)(4),  (b)(5). 
(c)(4),  and  (c)(5)  and  adding  in  its  place 
"display  fireworks",  and  by  removing 
"(sf)"  in  paragraphs  (b)(5)  and  (c)(5)  and 
adding  in  its  place  "(df)". 

Par.  17.  Section  55.125  is  amended  bv 
revising  the  section  heading  and  the 
introductory  text  of  paragraph  (a):  by 
removing  "license  or"  in  paragraph 
(a)(1)  and  "licensee  or"  in  the  third 
sentence  of  paragraph  (a):  by  removing 
paragraph  (b)  and  redesignating 
paragraphs  (c),  (d).  (e),  and  (f)  as  (b).  (c). 
(d).  and  (e);  and  by  revising 
redesignated  paragraphs  (b)(4)  and  (b)(5) 
to  read  as  follows: 

§  55. 1 25    Records  maintained  by 
permittees. 

(a)  Each  permittee  shall  take  true  and 
accurate  physical  inventories  which 
shall  include  all  explosive  materials  on 
hand  required  to  be  accounted  for  in  the 
records  kept  under  this  part.  The 
permittee  shall  take  a  special  inventory 

*     *     * 

(b)  *  *  * 

(4)  Quantity  (applicable  quantity 
units,  such  as  pounds  of  explosives, 
number  of  detonators,  number  of 
display  fireworks,  etc.). 

(5)  Description  (dynamite  (dyn), 
blasting  agents  (ba),  detonators  (det). 
display  fireworks  (df),  (etc.)  and  size 
(length  and  diameter  or  diameter  only  of 
display  fireworks)). 
***** 

Par.  18.  Section  55.127  is  amended  by 
revising  the  first  sentence  and  by 
remo\ing  "special  fireworks"  where\er 
it  appears  and  adding  in  its  place 
"displav  fireworks"  to  read  as  follows: 

§55.127     Dally  summary  of  magazine 
transactions. 

In  taking  the  inventory  required  by 
§  §  55,122,  55.123,  55.124,  and  55.125.  a 
licensee  or  permittee  shall  enter  the 
inventory  in  a  record  of  daily  summary 
transactions  to  be  kept  at  each  magazine 
of  an  approved  storage  facility;  however, 
these  records  may  be  kept  at  one  central 
location  on  the  business  premises  if 
separate  records  of  daily  transactions 
are  kept  for  each  magazine.  *  *  * 

Par.  19.  Section  55.141(a)(7)  is  revised 
to  read  as  follows: 

§55.141     Exemptions. 

(a)  •  *  * 

(7)  The  importation,  distribution,  and 
storage  of  fireworks  classified  as 


UN0336.  UN0337.  UN0431,  or  UN0432 
explosives  by  the  L'.S.  Department  of 
Transportation  at  49  CFR  172  101  and 
generally  known  as  "consumer 
fireworks"  or  "articles  pyrotechnic." 


§55.163     [Amended] 

Par.  20.  Section  55.163  is  amended  by 
removing  "licensed  manufacturer- 
limited," 

Par.  21.  Section  55,201  is  amended  b\ 
re\ising  paragraph  (d).  by  adding 
paragraph  (D.  and  by  adding  a 
parenthetical  text  at  the  end  of  the 
section  to  read  as  follows: 

§55.201     General. 

*  *         «         *         * 

(d)  The  regulations  set  forth  in 
§  *)  55,221  through  55.224  pertain  to  the 
storage  of  display  fireworks, 
pyrotechnic  compositions,  and 
explosive  materials  used  in  assembling 
fireworks  and  articles  pyrotechnic. 

*  *  •  *  « 

(f)  .^ny  person  who  stores  explosive 
materials  shall  notify  the  authority 
having  jurisdiction  for  fire  safety  in  the 
locality  in  which  the  explosive 
materials  are  being  stored  of  the  type, 
magazine  capacity,  and  location  of  each 
site  where  such  explosive  materials  are 
stored.  Such  notification  shall  be  made 
orally  before  the  end  of  the  day  on 
which  storage  of  the  explosive  materials 
commenced  and  in  writing  within  48 
hours  from  the  time  such  storage 
commenced 

(Paragraph  (f)  approved  by  the  Office 
of  Management  and  Budget  under 
control  number  1512-0536) 

Par.  22.  Section  55.202(b)  is  revised  to 
read  as  follows: 

§  55.202    Classes  of  explosive  materials. 

*  •  *  «  « 

(b)  Low  e.vp/osjAp.s,  Explosu'e 
materials  which  can  be  caused  to 
deflagrate  when  confined  (for  example, 
black  powder,  safety  fuses,  igniters, 
igniter  cords,  fuse  lighters,  and  "display 
fireworks'  classified  as  UN'0333. 
L'N0334.  or  U\'0335  by  the  L'.S. 
Department  of  Transportation 
regulations  at  49  CFR  172,101.  except 
for  bulk  salutes). 


§55.206    [Amended] 

Par.  23.  Section  55, 206(b)  is  amended 
by  removing  "special  fireworks"  and 
adding  in  its  place  "display  fireworks". 

Par.  24.  Section  55.218  is  amended  b\ 
removing  "Public  highways  glass  A  to 
D"  where  it  appears  in  the  table 
heading,  and  adding  in  its  place  "Public 
highways  with  traffic  volume  3000  or 
less  vehicles/day";  by  removing  the 
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number  "2"  where  it  appears  as  the  first 
entry  in  the  column  titled  "Pounds 
over"  and  adding  in  its  place  the 
number  "0:"  and  by  revising  the  source 
citation  at  the  end  of  the  table  to  read 
as  follows: 

§  55.21 8    Table  of  distances  for  storage  of 
explosive  materials. 

***** 

Table;  American  Table  of  Distances 
for  Storage  of  Explosives  (December 
1910).  as  Revised  and  Approved  by  the 
Institute  of  Makers  of  Explosives-July, 
1991. 

Par.  25.  Section  55.221  is  amended  by 
revising  the  section  heading  and 
paragraphs  (al  and  (d)  to  read  as  follows: 

§  55.221     Requirements  for  display 
rireworks,  pyrotechnic  compositions,  and 
explosive  materials  used  in  assembling 
fireworks  or  articles  pyrotechnic. 

(a)  Display  fireworks,  pyrotechnic 
compositions,  and  explosive  materials 
used  to  assemble  fireworks  and  articles 
pyrotechnic  shall  be  stored  at  all  times 
as  required  by  this  Subpart  unless  they 
are  in  the  process  of  manufacture, 
assembly,  packaging,  or  are  being 
transported. 
***** 

(d)  All  dry  explosive  powders  and 
mixtures,  partially  assembled  display 
fireworks,  and  finished  display 
fireworks  shall  be  removed  from 
fireworks  process  buildings  at  the 
conclusion  of  a  day's  operations  and 
placed  in  approved  magazines. 

Par.  26.  Section  55.222  is  amended  by 
removing  "special  fireworks"  wherever 
it  appears  and  adding  in  its  place 
"display  fireworks";  by  removing 
"common  fireworks"  wherever  it 
appears  and  adding  in  its  place 
"consumer  fireworks";  and  by  revising 
footnote  3  at  the  end  of  the  table  to  read 
as  follows: 

§  55.222    Table  of  distances  between 
fireworks  process  buildings  and  between 
fireworks  process  and  fireworks 
nonprocess  buildings. 

*  •         «         ♦         • 

'  While  consumer  fireworks  or  articles 
pyrotechnic  in  d  finished  state  are  not  subject 
to  regulation,  explosive  materials  used  to 
manufacture  or  assemble  such  fireworks  or 
articles  are  subject  to  regulation  Thus, 
fireworks  process  buildings  where  consumer 
fireworks  or  articles  pyrotechnic  are  being 
processed  shall  meet  these  requirements. 

•  •  *  *  • 

Par.  27.  Section  55.223  is  amended  by 
revising  the  title  heading  of  the  table;  by 
removing  "special  fireworks"  in  the 
table  heading  and  adding  in  its  place 
"display  fireworks";  by  removing 
"common  fireworks"  in  the  table 
heading  and  adding  in  its  place 


"consumer  fireworks";  by  revising 
footnote  2  and  adding  a  new  footnote  5 
at  the  end  of  the  table  to  read  as  follows; 

§  55.223    Table  of  distances  between 
fireworks  process  buildings  and  other 
specified  areas. 

Distance  from  Passenger  Railways, 
Public  Highways.  Fireworks  Plant 
Buildings  used  to  Store  Consumer 
Fireworks  and  Articles  Pyrotechnic, 
Magazines  and  Fireworks  Shipping 
Buildings,  and  Inhabited  Buildings. '  •»  ^ 
***** 

2  While  consumer  fireworks  or  articles 
pvTotechnic  in  a  finished  state  are  not  subject 
to  regulation,  explosive  materials  used  to 
manufacture  or  assemble  such  fireworks  or 
articles  are  subject  to  regulation.  Thus, 
fireworks  process  buildings  where  consumer 
fireworks  or  articles  pvTotechnic  are  being 
processed  shall  meet  these  requirements. 

^  This  table  does  not  apply  to  the 
separation  distances  between  fireworks 
process  buildings  (see  §55.222)  and  between 
magazines  (§§  55.218  and  55.224). 

*  The  distances  in  this  table  apply  with  or 
without  artificial  or  natural  barricades  or 
screen  barricades.  However,  the  use  of 
barricades  is  highly  recommended. 

^  No  work  of  any  kind,  except  to  place  or 
move  items  other  than  explosive  materials 
from  storage,  shall  be  conducted  in  any 
building  designated  as  a  warehouse,  A 
fireworks  plant  warehouse  is  not  subject  to 
§  55.222  or  this  section,  tables  of  distances. 

§55.224    [Amended] 

Par.  28.  Section  55.224  is  amended  by 
removing  "special  fireworks"  wherever 
it  appears  and  adding  in  its  place 
"display  fireworks ",  and  by  adding 
footnote  reference  "3"  after  "2"  in  the 
title  heading  for  the  third  column  of  the 
table. 

Signed:  May  28.  1998. 
John  W.  Magaw, 
Director. 

Approved:  July  14.  1998. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory. 
Tanff.  and  Trade  Enforcement!. 

[PR  Doc.  98-21867  Filed  8-21-98;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

RIN  2900-AJ04 

Additional  Disability  or  Death  Due  to 
Hospital  Care,  Medical  or  Surgical 
Treatment,  Examination,  or  Training 
and  Rehabilitation  Services 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 


SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  concerning 
awards  of  compensation  or  dependency 
and  indemnity  compensation  for 
additional  disability  or  death  due  to  VA 
hospital  care,  medical  or  surgical 
treatment,  examination,  or  training  and 
rehabilitation  services.  Under  this  final 
rule,  benefits  are  payable  for  additional 
disability  or  death  caused  by  VA 
hospital  care,  medical  or  surgical 
treatment,  or  examination  only  if  VA 
fault  or  "an  event  not  reasonably 
foreseeable"  proximately  caused  the 
disability  or  death.  Benefits  are  also 
payable  for  additional  disability  or 
death  proximately  caused  by  VA's 
provision  of  training  and  rehabilitation 
services.  This  final  rule  is  necessary  to 
reflect  Congress'  recent  amendment  of 
38  U.S.C.  1151,  the  statutory  authority 
for  such  benefits. 

DATES:  Effective  Date:  October  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Bisset,  Jr.,  Consultant,  Regulations  Staff, 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  telephone  (202)  273-7210. 
SUPPLEMENTARY  INFORMATION:  Section 
1151  of  38  U.S.C.  previously  authorized 
the  award  of  compensation  or 
dependency  and  indemnity 
compensation  for  any  additional 
disability  or  death  of  a  veteran  which 
did  not  result  from  the  veteran's  own 
willful  misconduct  but  which  did  result 
from  an  injury  or  aggravation  of  an 
injury  suffered  as  the  result  of 
hospitalization,  medical  or  surgical 
treatment,  or  the  pursuit  of  a  course  of 
vocational  rehabilitation  awarded  under 
any  of  the  laws  administered  by  VA  or 
as  a  result  of  having  submitted  to  an 
examination  under  any  such  law.  38 
CFR  3.358  and  3.800  contain  the 
regulatory  provisions  implementing 
those  statutory  provisions. 

Effective  for  claims  filed  on  or  after 
October  1,  1997,  section  422(a)  of  Pub. 
L.  104-204.  110  Stat.  2874,  2926  (1996), 
amended  38  U.S.C.  1151  to  authorize  an 
award  of  compensation  or  dependency 
and  indemnity  compensation  for  a 
veteran's  "qualifying  additional 
disability"  or  "qualifying  death."  Under 
38  U.S.C.  1151,  as  amended,  an 
additional  disability  or  death  qualifies 
for  compensation  or  dependency  and 
indemnity  compensation  if  it  (ij  was 
not  the  result  of  the  veteran's  willful 
misconduct;  (2)  was  caused  by  hospital 
care,  medical  or  surgical  treatment,  or 
examination  furnished  the  veteran 
under  any  law  administered  by  VA, 
either  by  a  VA  employee  or  in  a  VA 
facility:  and  (3)  was  proximately  caused 
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by  carelessness,  negligence,  lack  of 
proper  skill,  error  in  judgment,  or 
similar  instance  of  fault  on  VA's  part  in 
furnishing  the  care,  treatment,  or 
examination  or  by  an  event  not 
reasonably  foreseeable.  An  additional 
disability  or  death  also  qualifies  for 
benefits  if  it  was  not  the  result  of  the 
veteran's  willful  misconduct  and  was 
proximately  caused  by  VA's  provision 
of  training  and  rehabilitation  services  as 
part  of  an  approved  rehabilitation 
program  under  .38  U.S.C.  chapter  31. 
This  document  adds  new  38  CFR  3.361 
to  implement  38  U.S.C  1151  as 
amended,  new  38  CFR  3,362  to  codify 
rules  concerning  the  offset  of  benefits 
awarded  under  38  U.S.C.  1151  if  the 
beneficiary  has  also  recovered  damages 
under  the  Federal  Tort  Claims  Act,  and 
new  38  CFR  3.363  to  consolidate 
regulatory  prox'isions  previously 
contained  in  *?§  3.358  and  3.800. 

Section  422(b)(2)  of  Pub.  L.  104-204, 
110  Stat.  2874,  2927,  provides  that  38 
U.S.C.  1151.  as  amended,  shall  govern 
all  administrative  determinations  of 
eligibility  for  benefits  under  38  U.S.C. 
1151  made  for  claims  filed  on  or  after 
the  effective  date  set  forth  in  section 
422(b)(1),  which  is  October  1,  1996. 
However,  section  422(c)  of  Pub.  L.  104- 
204,  110  Stat.  2874.  2927.  provides  that, 
notwithstanding  section  422(b)(1)  or  any 
other  provision  of  the  act.  the 
amendments  shall  not  take  effect  until 
October  1,  1997,  unless  Congress  enacts 
legislation  other  than  Pub.  L.  104-204  to 
provide  an  earlier  effective  date. 
Congress  has  not  enacted  such 
legislation.  Therefore,  we  apply  new 
§§3.361  through  3.363  only  to'claims 
received  by  VA  on  or  after  October  1, 
1997,  and  continue  to  apply  §§  3.358 
and  3.800  to  claims  received  by  \'A 
before  October  1.  1997.  These 
applicabilitv  rules  are  reflected  in  new 
§§3. 358(a), "3. 361(a),  3.362(a),  3.363(a), 
and  3.a00(a). 

New  §  3.361(b).  concerning  additional 
disability,  is  derived  from  §  3.358(b)(1) 
with  appropriate  changes  made  to 
reflect  the  amendments  made  by  section 
422  of  Pub.  L.  104-204  and  editorial 
changes  made  to  improve  clarity. 
Similarly,  proposed  §3.361(c], 
concerning  cause,  is  derived  from 
§  3.358(b)(2)  and  (c)(1). 

As  amended  by  section  422  of  Pub.  L. 
104-204.  38  U.S.C.  1151(a)(1)  requires 
for  entitlement  that  a  veteran's 
additional  disability  or  death  be 
proximately  caused  either  by  "an  event 
not  reasonably  foreseeable"  or  by 
"carelessness,  negligence,  lack  of  proper 
skill,  error  in  judgment,  or  similar 
instance  of  fault"  on  VA's  part  in  • 
furnishing  the  hospital  care,  medical  or 
surgical  treatment,  or  examination  that 


caused  the  additional  disability  or 
death.  We  believe  that  Congress,  by 
listing  several  synonymous  terms 
relating  to  negligence,  intended  not  to 
provide  alternative  standards  of 
liability,  but  rather  to  establish  a  single 
standard  which  would  trigger 
entitlement  to  38  U.S.C.  1151  benefits  if 
not  met  in  VA's  furnishing  of  hospital 
care,  medical  or  surgical  treatment,  or 
examination.  We  further  believe  that  the 
single  standard  Congress  intended  to 
establish  is  tort-variety  negligence  We 
recognize  that  there  is  not  a  single 
standard  of  liability  governing  tort 
claims  under  the  F"ederal  Tort  Claims 
Act,  but  rather  that  the  standard  applied 
may  vary  from  state  to  state.  However, 
we  also  believe  that  Congress  did  not 
intend  entitlement  to  a  veterans'  benefit 
to  depend  on  a  claimant's  state  of 
residence.  Accordingly,  we  applv  a 
uniform  standard  in  the  adjudication  of 
claims  under  38  U.S.C.  1151.  Therefore, 
in  new  §  3.361(d)(l)(i),  we  interpret  38 
U.S.C.  1151  as  providing  entitlement  to 
benefits  if  VA.  in  furnishing  hospital 
care,  medical  or  surgical  treatment,  or 
examination,  fails  to  e.xercise  the  degree 
of  care  that  would  be  expected  of  a 
reasonable  health  care  pro\ider  in 
furnishing  hospital  care,  medical  or 
surgical  treatment,  or  examination. 

New  §  3.361(d)(l)(ii).  concerning 
consent  to  care,  treatment,  or 
examination,  is  derived  from 
§  3.358(c)(3).  However,  we  include  a 
requirement  that  consent  be  informed, 
in  accordance  with  38  CFR  17.32.  As 
reflected  in  new  §  3.361(d)(2).  we  leave 
to  the  factfinder  in  each  claim  the 
determination  as  to  whether  the 
proximate  cause  of  a  veteran's 
additional  disability  or  death  was  an 
event  not  reasonably  foreseeable,  and 
for  the  factfinder,  in  making  that 
determination,  to  apply  the  standard  of 
what  a  reasonable  health  care  provider 
would  have  foreseen.  New  §  3.361(d)(3). 
concerning  proximate  cause  by  the 
provision  of  rehabilitation  and  training 
services,  is  derived  from  §  3.358(c)(5) 
with  appropriate  changes  made  to 
reflect  the  amendments  made  b\  section 
422  of  Pub.  L.  104-204  and  editorial 
changes  made  to  improve  clarity. 

The  definition  of  "Department 
employee"  in  new  §  3.361(e)(1)  is 
derived  from  5  U.S.C.  2105(a),  which 
defines  "employee"  for  title  5 
(Government  Organization  and 
Employees)  purposes,  modified  to  refer 
only  to  VA  employees  who  are  engaged 
in  the  furnishing  of  health  care  services. 
The  definition  of  "Department  facility" 
in  new  §  3.361(e)(2)  reflects  a  provision 
of  38  U.SC.  1151(a)  as  amended  bv 
section  422  of  Pub.  L.  104-204.  38' 
U.S.C.  1151(a)(1)  refers  to  "a 


Department  facility  as  defined  in  section 
1701(3)(A)"  of  title  38.  United  States 
Code.  Section  1701(3)(A)  defines 
"facilities  of  the  Department"  as 
facilities  over  which  the  Secretary  has 
direct  jurisdiction.  We  therefore  define 
"Department  facilitv"  in  the  same  way. 

New  §  3. 361(f)(l)'excludes  hospital' 
care  or  medical  services  furnished 

pursuant  to  a  contract  made  under  38  

U.S.C.  1703  because,  under  section 
1703's  terms,  such  care  or  ser\  ices  are 
furnished  in  a  non-Department  facility, 
and  the  day-to-day  operations  of  such  a 
facility's  employees  are  not  subject  to 
the  Secretary's  supervision.  The 
exclusion  in  new  *>  3.361(f)(2)  of  nursing 
home  care  furnished  under  38  U.S.C 
1720  is  derived  from  §  3.358(c)(6).  New 
§  3.361(f)(3)  excludes  hospital  care  or 
medical  ser\  ices  provided  under  38 
use.  8153  in  a  facility  over  which  the 
Secretary  does  not  have  direct 
jurisdiction  because  care  or  ser\'ices 
under  section  8153  are  not  provided  by 
\'A  employees,  but  may  or  ma\  not  be 
furnished  in  a  VA  facility.  New 
§  3.361(f)(3)  excludes  only  such  care 
and  services  in  fact  not  provided  in  a 
VA  facilitv.  New  §  3.361(g)  is  derived 
from  §3.8'n0(b). 

New  §  3.362(b),  concerning  the 
amount  of  a  tort  recovery  to  be  offset 
from  a  veteran's  compensation  awarded 
under  38  U.S.C   1151(a).  is  derived  from 
§  3.800(a)(2).  New  §  3.362(c),  concerning 
the  amount  of  a  tort  recovery  to  be  offset 
from  a  survivor's  dependency  and 
indemnity  compensation  (DIC)  awarded 
under  38  U.S.C.  1151{aJ.  is  derived  from 
^  3.800(a)(2)  and  the  Office  of  the 
General  Counsel  precedent  opinion 
(VAOPGCPRECi  79-90.  That  opinion 
held  that  the  amount  to  be  offset  from 
a  DIC  award  under  38  US.C   1151 
depends  on  the  nature  of  the  damages 
recovered  by  the  claimant  under  the 
Federal  Tort  Claims  Act.  .•\mounts 
recovered  by  a  claimant  as  damages 
under  a  typical  "wrongful-death 
statute"  may  be  offset  from  a  DIC  award 
under  38  U.'S.C.  1151.  even  if  the 
damages  are  paid  to  a  nominal  party  as 
trustee  for  the  veteran's  sur\ivors.  Each 
survivor  receiving  such  damages  is 
subject  to  offset  of  DIC  under  38  I'.S  C. 
1151  to  the  extent  of  sums  included  in 
the  tort  claim's  judgment,  settlement,  or 
compromise  to  compensate  for  harm 
suffered  by  that  survivor.  On  the  other 
hand,  amounts  recovered  by  a  claimant, 
acting  as  personal  representative  of  a 
decedent  veteran's  estate,  as  damages 
under  a  "sur\i\al  statute"  may  not  be 
offset  from  a  DIC  award  under  38  US  C. 
1151. 

New  §  3.362(d),  concerning  offset  of 
structured  settlements,  is  derived  from 
the  principles  espoused  in 
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VAOPGCPREC  79-90.  Structured 
settlements  are  settlements  or 
compromises  in  which  the  Government, 
rather  than  simply  paying  to  a  plaintiff 
a  sum,  in  settlement  or  compromise  of 
a  claim  under  the  Federal  Tort  Claims 
Act,  buys  an  annuity  or  otherwise  funds 
payments,  which  may  differ  in  total 
amount  from  the  amount  expended  bv 
the  Government,  to  be  made  to  the 
plaintiff  at  some  future  time.  We  will 
offset  from  a  compensation  or  DIG 
award  only  the  veteran's  or  survivor's 
proportional  share  of  the  Government's 
cost  of  such  a  settlement,  including  the 
veteran's  or  survivor's  proportional 
share  of  attorney  fees.  Furthermore,  the 
offset  begins  as  soon  as  compensation  or 
Die  payments  are  made  after  the 
settlement  becomes  final,  not  when  the 
settlement  payments  are  actually  made 
to  the  beneficiary. 

New  §  3.362,  concerning  a  bar  to 
benefits  due  to  alternative  recoveries 
before  December  1,  1962,  is  derived 
from  §  3.800(a)(3). 

This  final  rule  merely  restates  and 
interprets  statutory  provisions.  Pursuant 
to  5  U.S.C.  553,  we  are  dispensing  with 
notice  and  comment  and  with  a  30-day 
delay  of  the  effective  date. 

Because  no  notice  of  proposed 
rulemaking  was  required  in  connection 
with  the  adoption  of  this  final  rule,  no 
regulatory  flexibility  analysis  is  required 
under  the  Regulatory  Flexibihtv  Act,  5 
U.S.C.  601-612.  Even  so,  the  Secretary 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Fle.xibility  Act  since  it  only  concerns 
individuals. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104 
and  64.109. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procediire.  Claims,  Disability  benefits. 
Health  care.  Pensions,  Veterans, 
Vietnam. 

Approved:  May  11.  1998. 
Togo  D.  West,  Jr., 

CPA  Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  amended  as 

follows: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted 


2.  In  §  3.358,  the  section  heading  and 
paragraph  (a)  are  revised  to  read  as 

follows: 

§  3.358    Compensation  for  disability  or 
deatti  from  hospitalization,  medical  or 
surgical  treatment,  examinations  or 
vocational  rehabilitation  training  (§  3.800). 

(a)  General.  This  section  applies  to 
claims  received  by  VA  before  October  1, 
1997.  If  VA  determines  that  a  veteran 
has  an  additional  disability  resulting 
from  a  disease  or  injury  or  aggravation 
of  an  existing  disease  or  injury  suffered 
as  a  result  of  training,  hospitalization, 
medical  or  surgical  treatment,  or 
examination,  it  will  pay  compensation 
for  such  additional  disability.  For 
claims  received  by  VA  on  or  after 
October  1,  1997,  see  §  3.361. 
•         *         *         *         * 

3.  Section  3.361  is  added  to  read  as 

follows: 

§3.361     Benefits  under  38  U.S.C.  1151(a) 
for  additional  disability  or  death  due  to 
hospital  care,  medical  or  surgical  treatment, 
examination,  or  training  and  rehabilitation 
services. 

(a)  Claims  subject  to  this  section.  This 
section  applies  to  claims  received  by  VA 
on  or  after  October  1,  1997.  This 
includes  original  claims  and  claims  to 
reopen,  revise,  reconsider,  or  otherwise 
readjudicate  a  previous  claim  for 
benefits  under  38  U.S.C.  1151  or  its 
predecessors.  For  claims  received  by  VA 
before  October  1,  1997,  see  §3.358. 

(b)  Determining  whether  a  veteran  has 
an  additional  disability.  To  determine 
whether  a  veteran  has  an  additional 
disability,  VA  compares  the  veteran's 
condition  immediately  before  the 
beginning  of  the  hospital  care,  medical 
or  surgical  treatment,  examination,  or 
training  and  rehabilitation  services 
upon  which  the  claim  is  based  to  the 
veteran's  condition  after  such  care, 
treatment,  examination,  or  services  have 
stopped.  VA  considers  each  involved 
body  part  or  system  separately. 

(c)  Establishing  the  cause  of 
additional  disability  or  death.  (1)  Actual 
causation  required.  To  establish 
causation,  the  evidence  must  show  that 
the  hospital  care,  medical  or  surgical 
treatment,  or  examination  resulted  in 
the  veteran's  additional  disability  or 
death.  Merely  showing  that  a  veteran 
received  care,  treatment,  or  examination 
and  that  the  veteran  has  an  additional 
disability  or  died  is  not  sufficient  to 
establish  cause. 

(2)  Continuance  or  natural  progress  of 
a  disease  or  injury.  Hospital  care, 
medical  or  surgical  treatment,  or 
examination  cannot  cause  the 
continuance  or  natural  progress  of  a 
disease  or  injury  for  which  the  care, 
treatment,  or  examination  was  furnished 


unless  VA's  failure  to  timely  diagnose 
and  properly  treat  the  disease  or  injury 
proximately  caused  the  continuance  or 
natural  progress.  The  provision  of 
training  and  rehabilitation  services 
cannot  cause  the  continuance  or  natural 
progress  of  a  disease  or  injury  for  which 
the  services  were  provided. 

(3)  Veteran's  failure  to  follow  medical 
instructions.  Additional  disability  or 
death  caused  by  a  veteran's  failure  to 
follow  properly  given  medical 
instructions  is  not  caused  by  hospital 
care,  medical  or  surgical  treatment,  or 
examination. 

(d)  Establishing  the  proximate  cause 
of  additional  disability  or  death.  (1) 
Care,  treatment,  or  examination.  To 
establish  that  carelessness,  negligence, 
lack  of  proper  skill,  error  in  judgment, 
or  similar  instance  of  fault  on  VA's  part 
in  furnishing  hospital  care,  medical  or 
surgical  treatment,  or  examination 
proximately  caused  a  veteran's 
additional  disability  or  death,  the 
evidence  must  show  that  the  hospital 
care,  medical  or  surgical  treatment,  or 
examination  caused  the  veteran's 
additional  disability  or  death  (as 
explained  in  paragraph  (c)  of  this 
section);  and 

(i)  VA  failed  to  exercise  the  degree  of 
care  that  would  be  expected  of  a 
reasonable  health  care  provider;  or 

(ii)  VA  furnished  the  hospital  care, 
medical  or  surgical  treatment,  or 
examination  without  the  veteran's  or,  in 
appropriate  cases,  the  veteran's 
representative's  informed  consent.  To 
determine  whether  there  was  informed 
consent,  VA  will  consider  whether  the 
health  care  providers  complied  with  the 
requirements  of  §  17.32  of  this  chapter. 
Consent  may  be  express  (i.e.,  given 
orally  or  in  writing)  or  impfied  (i.e., 
suggested  by  all  the  pertinent  facts). 

(2)  Events  not  reasonably  foreseeable. 
Whether  the  proximate  cause  of  a 
veteran's  additional  disability  or  death 
was  an  event  not  reasonably  foreseeable 
is  to  be  determined  in  each  claim  based 
on  what  a  reasonable  health  care 
provider  would  have  foreseen. 

(3)  Training  and  rehabilitation 
services.  To  establish  that  the  provision 
of  training  and  rehabilitation  services 
proximately  caused  a  veteran's 
additional  disability  or  death,  the 
evidence  must  show  that  the  veteran's 
participation  in  an  essential  activity  or 
function  of  the  training  or  services 
provided  or  authorized  by  VA,  as  part 
of  an  approved  rehabilitation  program 
under  38  U.S.C.  chapter  31,  proximately 
caused  the  disability  or  death.  It  need 
not  show  that  VA  approved  that  specific 
activity  or  function,  as  long  as  the 
activity  or  function  is  generally 
accepted  as  being  a  necessary 
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component  of  the  training  or  services 
VA  provided  or  authorized. 

(ej  Department  employees  and 
facilities.  (1)  A  Department  employee  is 
an  individual — 

(i)  Who  is  appointed  by  the 
Department  in  the  civil  service  under 
title  38,  United  States  Code,  or  title  5, 
United  States  Code,  as  an  emplovee  as 
defined  in  ,5  U.S.C.  2105; 

(ii)  Who  is  engaged  in  furnishing 
hospital  care,  medical  or  surgical 
treatment,  or  examinations  under 
authority  of  law;  and 

(iii)  \Vhose  day-to-day  activities  are 
subject  to  supervision  by  the  Secretary 
of  Veterans  Affairs. 

(2)  A  Department  facility  is  a  facility 
over  which  the  Secretary  of  Veterans 
Affairs  has  direct  jurisdiction. 

(f)  Activities  which  ore  not  hospital 
care,  medical  or  surgical  treatment,  or 
examination  furnished  by  a  Department 
employee  or  in  a  Department  facility. 
The  following  are  not  hospital  care, 
medical  or  surgical  treatment,  or 
examination  furnished  by  a  Department 
employee  or  in  a  Department  facility 
within  the  meaning  of  38  U.S.C.  1151(a): 

(1)  Hospital  care  or  medical  services 
furnished  under  a  contract  made  under 
38  U.S.C.  1703. 

(2)  Nursing  home  care  furnished 
under  38  U.S.C.  1720. 

(3)  Hospital  care  or  medical  services, 
including  examination,  provided  under 
38  U.S.C.  8153  in  a  facility  over  which 
the  Secretary  does  not  have  direct 
jurisdiction. 

(g)  Benefits  payable  under  38  U.S.C. 
1151  for  a  veteran's  death.  (1)  Death 
before  January  1,  1957.  The  benefit 
payable  under  38  U.S.C.  1151(a)  to  an 
eligible  survivor  for  a  veteran's  death 
occurring  before  January  1,  1957,  is 
death  compensation.  See  §§  3.5(b)(2) 
and  3.702  for  the  right  to  elect 
dependency  and  indemnity 
compensation. 

(2)  Death  after  December  31.  1956. 
The  benefit  payable  under  38  U.S.C. 
1151(a)  to  an  eligible  survivor  for  a 
veteran's  death  occurring  after 
December  31,  1956,  is  dependency  and 
indemnity  compensation. 

(Authority:  38  L'.S.C.  1151) 

4.  Section  3.362  is  added  to  read  as 
follows: 

§3.362    Offsets  under  38  U.S.C.  1151(b)  of 
benefits  awarded  under  38  U.S.C.  1151(a). 

(a)  Claims  subject  to  this  section.  This 
section  applies  to  claims  received  by  VA 
on  or  after  October  1,  1997.  This 
includes  original  claims  and  claims  to 
reopen,  revise,  reconsider,  or  otherwise 
readjudicate  a  previous  claim  for 
benefits  under  38  U.S.C.  1151  or  its 
predecessors. 


(b)  Offset  of  veterans'  awards  of 
compensation.  If  a  veteran's  disabilit\  is 
the  basis  of  a  judgment  under  28  U.S.C. 
1346(b)  awarded,  or  a  settlement  or 
compromise  under  28  U.S.C.  2672  or 
2677  entered,  on  or  after  December  1, 
1962,  the  amount  to  be  offset  under  3H 
U.S.C.  1151(b)  from  any  compensation 
awarded  under  38  U.S.C.  11511a)  is  the 
entire  amovmt  of  the  veteran's  share  of 
the  judgment,  settlement,  or 
compromise,  including  the  veterans 
proportional  share  of  attorney  fees. 

(c)  Offset  of  sur\ivors'  awards  of 
dependency  and  indemnity 
compensation.  If  a  veteran's  death  is  the 
basis  of  a  judgment  under  28  US  C. 
1346(b)  awarded,  or  a  settlement  or 
compromise  under  28  U.S.C.  2672  or 
2677  entered,  on  or  after  December  1 , 
1962.  the  amount  to  be  offset  under  38 
U.S.C.  1151(b)  from  any  dependencv 
and  indemnity  compensation  awarded 
under  38  U.S.C.  1151(a)  to  a  survivor  is 
only  the  amount  of  the  judgment, 
settlement,  or  compromise  representing 
damages  for  the  veteran's  death  the 
survivor  receives  in  an  individual 
capacity  or  as  distribution  from  the 
decedent  veteran's  estate  of  sums 
included  in  the  judgment,  settlement,  or 
compromise  to  compensate  for  harm 
suffered  by  the  survivor,  plus  the 
survivor's  proportional  share  of  attornev 
fees. 

(d)  Offset  of  structured  settlements. 
This  paragraph  applies  if  a  veteran's 
disability  or  death  is  the  basis  of  a 
structured  settlement  or  structured 
compromise  under  28  U.S.C.  2672  or 
2677  entered  on  or  after  December  1. 
1962, 

(1)  The  amount  to  he  offset.  The 
amount  to  be  offset  under  38  U.S.C. 
1151(b)  from  benefits  awarded  under  38 
U.S.C.  1151(a)  is  the  veteran's  or 
survivor's  proportional  share  of  the  cost 
of  the  settlement  or  compromise  to  the 
United  States,  including  the  veteran's  or 
survivor's  proportional  share  of  attorne\ 
fees. 

(2)  When  the  offset  begins.  The  offset 
of  benefits  awarded  under  38  U.S.C. 
1151(a)  begins  the  first  month  after  the 
structured  settlement  or  structured 
compromise  has  become  final  that  such 
benefits  would  otherwise  be  paid. 

(.Authority:  38  U.S.C.  1151) 

5.  Section  3.363  is  added  to  read  as 
follows: 

§  3.363     Bar  to  benefits  under  38  U.S.C. 
1151. 

(a)  Claims  subject  to  this  section.  This 
section  applies  to  claims  received  bv  VA 
on  or  after  October  1 ,  1997.  This 
includes  original  claims  and  claims  to 
reopen,  revise,  reconsider,  or  otherwise 


readjudicate  a  previous  claim  for 
benefits  under  38  U.S.C   1151  or  its 
predecessors. 

(b)  Administrntivt  awards, 
compromises,  or  settlements,  or 
judgments  that  bar  benefits  under  38 
i'SC   11.^1   If  a  veteran's  disabilitv  or 
death  was  the  basis  of  an  administrative 
award  under  28  U.S.C.  1346(b)  made,  or 
a  settlement  or  compromise  under  28 
I'.S.C  2672  or  2677  finalized,  before 
December  1.  1962.  VA  may  not  award 
benefits  under  38  U.S.C.  1151  for  anv 
period  after  such  award,  settlement,  or 
compromise  was  made  or  became  final 
If  a  veteran's  disability  or  death  was  the 
basis  of  a  judgment  that  became  final 
before  December  1 .  1962,  VA  mav  award 
benefits  under  38  U.S.C.  1151  for  the 
disability  or  death  unless  the  terms  of 
the  judgment  provide  otherwise, 

(.Authority:  38  U.S.C.  1151) 

6.  Section  3.800  is  amended  bv 
adding  introductory  text  to  read  as 

follows: 

§  3.800    Disability  or  death  due  to 
hospitalization,  etc. 

This  section  applies  to  clauns 
received  by  X'.A  before  October  1,  1997. 
For  claims  received  bv  V.A  on  or  after 
October  1.  1997,  see  §§3.362  and  3.363. 

*  *  •  *  « 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-fRL-6U5-6] 
RIN  2060-AE04 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  From 
Secondary  Load  Smelting 

AGENCY:  Environmental  Protection 
Agenc;y  (EPA). 

action:  Direct  final  rule:  amendments  to 
rule. 

SUMMARY:  This  action  amends  the 
national  emission  standards  for 
hazardous  air  pollutants  (\ESH.\P)  for 
new  and  existing  secondarv  lead 
smelters.  Changes  to  the  NESHAP  are 
being  made  to  address  comments 
received  following  promulgation  of  the 
final  rule.  Four  changes  are  being  made. 
Two  are  minor  t\  pographical 
corrections,  while  two  are  substantive 
corrections.  The  EPA  is  making  these 
amendments  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  ncncontroversial 
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amendment  and  anticipates  no 
significant  adverse  comments.  The  EPA 
is  also  proposing  ihese  amendments  in 
the  Proposed  Rules  section  ot  tt.is 
Federal  Register  This  rule  will  become 
'^ftf'ctive  without  further  notice  unless 
the  Agency  receives  relevant  adverse 
comment  on  the  parallel  notice  ot 
proposed  rulemaking  within  30  days  of 
today's  document  .Should  thi  Agency 
receive  such  comments,  it  will  publish 
a  document  informing  the  public  that 
this  rule  did  not  take  effect.  The  EPA 
will  not  institute  a  second  comment 
period  on  the  proposal.  Any  parties 
interested  in  t:onmienting  on  the 
amendments  should  do  so  at  this  time. 

DATES:  Effective  Date.  This  action  will 
he  effective  October  13,  1998  unless 
significant  adverse  comments  on  this 
action  are  received  by  September  23, 
1998.  If  significant  adverse  comments 
are  received,  the  EPAvvill  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  this 
rule  will  not  take  effect. 

Judicial  Review.  Under  section 
307(b)(1)  of  the  Act.  judicial  review  of 
a  NESHAP  is  available  only  bv  filing  a 
petition  for  review  in  the  I'.S.  Court  of 
Appeals  for  the  Dif.trict  of  Columbia 
Circuit  within  BO  days  of  today's 
publication  of  this  final  rule.  Under 
section  307(b)(2)  of  the  Act,  the 
requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  the  EP.A  to  enforce  these 
requirements. 

ADDRESSES:  Docket.  Docket  No.  A-92- 

43.  containing  information  considered 
by  the  EPA  in  development  of  this 
action,  is  available  for  public  inspection 
and  copying  between  8:00  a.m.  and  5:30 
p  m.,  Vlonday  through  Friday  e.xcept  for 
Federal  holidays,  at  the  following 
address:  U.S.  Environmental  Protection 
Agency.  Air  and  Radiation  Docket  and 
Information  Center  (MC-6102).  401  M 
Street,  SVV.  Washington,  DC  20460; 
telephone  (202)  260-7548.  The  docket  is 
located  at  the  above  address  in  Room 
M-1500,  Waterside  Mall  (ground  floor). 
A  reasonable  fee  mav  be  charged  for 
copying. 

Comments.  Written  comments  should 
be  submitted  to:  Docket  A-92-43.  U.S. 
EPA.  Air  &  Radiation  Docket  & 
Information  Center.  401  M  Street,  SW.. 
Room  1500.  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Kevin  Cavender,  Metals  Group. 
Emission  Standards  Division  (MD-13), 
Li.S.  Environmental  Protection  ,-\gency. 
Research  Triangle  Park,  North  Carolina 
27711:  telephone  (919)  541-2364. 
SUPPLEMENTARY  INFORMATION: 


The  information  presented  in  this 
preamble  is  organized  as  follows: 

1.  Background 

li.  Summary  of  Changes 

III  Rationale  for  Changes 
A   Dr\'er  Transition  Pieces 
B.  Blast  Furnace  Charging  Hood  THC 
Emission  Limit 

IV.  .-Xciniinistrativp  Requirements 
.\.  Docket 

B.  Executive  Order  12866 

C.  Unfunded  Mandates  Act 

D.  Paperwork  Reduction  A(.t 

E.  Regulatory  Flexibility  Art 

F.  Submission  to  Congress  and  the  Ceneral 
Accounting  Office 

G.  National  'lechnology  Transfer  and 
.Advancement  .Act 

H.  Protection  of  (;hildren  from 
Environmental  Health  Risks  and  Safety 
Risk  t  'iider  Executive  Order  1 :1045 

I.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12a75 

I.  Background 

The  NESHAP  for  secondar\  lead 
smelting  (40  CFR  part  63,  subpart  X) 
was  proposed  in  the  Federal  Register  on 
June  9,  1994  (59  FR  29750).  The  EPA 
received  31  letters  commenting  on  the 
proposed  rule  and  proposed  area  source 
listing.  After  considering  fullv  the 
comments  received,  the  EPA 
promulgated  this  NESHAP  in  the 
Federal  Register  on  lune  23,  1995  (60 
FR  32587). 

Following  publication  of  the  final 
rule,  the  EPA  received  three  petitions 
for  reconsideration  pursuant  to  section 
307(d)(7)(B)  of  the  act  from  secondary 
lead  smelter  owners  and  operators,  and 
the  Association  of  Batten,  Recyclers,  aii 
industry  trade  association  that 
represents  the  majority  of  the  secondarv 
lead  smelters  in  the  United  States.  The 
EPA  concurred  with  several  of  the 
objections,  and  revised  the  final  rule. 
The  revised  rule  was  published  in  the 
Federal  Register  on  June  13.  1997  (62 
FR  32209).  In  addition,  the  EPA 
extended  the  compliance  date  and  the 
dates  for  the  submittal  of  standard 
operating  procedures  (SOP)  manuals  for 
fugitive  dust  control  and  baghouse 
inspection  and  maintenance  by  6 
months,  in  order  to  allow  affected 
sources  time  to  address  the  changes 
being  made  to  the  final  rule.  The 
extension  was  published  in  the  Federal 
Register  on  December  12.  1996  (61  FR 
65334). 

Following  publication  of  the  final  rule 
revision,  the  EPA  became  aware  of  two 
typographical  errors  in  the  revised  rule. 
This  amendment  corrects  those  errors. 
In  addition,  two  secondary  lead  smelter 
operators  have  contacted  the  EPA 
regarding  two  aspects  of  the  final  rule. 
The  East  Penn  Company  which  operates 
a  smelter  in  Reading,  Pennsylvania, 


submitted  a  request  on  October  6,  1997, 
for  permission  to  operate  under  an 
alternative  emission  standard  for  dryer 
transition  pieces,  as  provided  for  in 
section  63.6(g)  of  the  General 
Provisions.  The  GNB  Companv  which 
operates  a  smelter  in  Frisco,  Texas, 
reported  that  it  was  iinabie  to  meet  the 
emission  rate  emission  limit  for  total 
hydroc:arbons  from  a  blast  furnac:e 
(huiging  hood,  and  requested  that  the 
EPA  amend  the  emission  standard  troni 
a  mass  rate  limit  to  a  concentration 
liniil  This  amendment  addresses  the 
comments  received  from  the  twc 
comipanies. 

II.  Summary  of  Changes 

Two  tvpographical  corrections  are 
being  made.  The  EPA  is  correcting  the 
reference  to  (a)(9)  in  §  63.548(e)  to  ((1(9) 
as  follows: 

"(e)  The  bag  leak  detection  system 
required  by  paragraph  (c)(9)  of  this 
section,  '    *    *" 

The  EPA  is  correcting  §  63.546(a)  to 
read  as  revised  in  the  extension 
published  in  the  Federal  Register  on 
December  12,  1996  (61  FR  65334): 

"(a)  Each  owner  or  operator  of  an  existing 
secondary  lead  smelter  shall  achieve 
compliance  with  the  requirements  of  this 
subpart  no  later  than  December  23.  1997 
Existing  sources  wishing  to  apply  for  an 
extension  of  compliance  pursuant  to  §6.).6(i) 
of  this  part  must  do  so  no  later  than  June  23. 
1997. ■■ 

The  more  substantive  changes  are  as 
follows.  The  EPA  is  proposing  to  revise 
<?  fi3.544  to  allow  for  pressurized  seals 
on  dryer  transition  pieces  as  an 
alternative  to  enclosure  hoods  and 
ventilation.  Alternative  monitoring 
requirements  specific  to  pressurized 
seals  are  also  being  proposed. 

The  EPA  is  also  proposing  to  revise 
the  total  hydrocarbon  (THC)  emission 
limit  for  blast  furnace  charging  hoods, 
§  63.543(g).  The  existing  THC  emission 
limit  is  0.20  kilograms  per  hour  (0.44 
pounds  per  hour)  as  propane.  The  EPA 
is  proposing  to  revise  the  THC  emission 
limit  to  a  concentration  of  20  parts  per 
million  by  volume  on  a  dry  basis 
(ppmvd)  as  propane. 

III.  Rationale  for  Changes 

A.  Dryer  Transition  Pieces 

Most  secondary  lead  smelters  use  a 
rotary  dryer  to  dry  feed  material  prior  to 
charging  to  a  reverberatory  furnace.  A 
dryer  transition  piece  is  the  junction 
between  a  dryer  and  the  charge  hopper 
or  conveyor,  or  the  junction  between  the 
dryer  and  the  smelting  furnace  feed 
chute  or  hopper  located  at  the  ends  of 
the  dryer.  Gaps  at  these  transition  points 
can  release  gases  containing  HAP 
emissions  to  the  atmosphere. 
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Subpart  X  as  codified  sets  equipment 
and  operational  standards  for  the 
control  of  HAP  emissions  from  dryer 
transition  pieces.  Section  63.544(b) 
requires  that  dryer  transition  pieces  be 
equipped  with  an  enclosure  hood  and 
ventilated  to  achieve  a  minimum  face 
velocity  of  110  meters  per  minute  (360 
feet  per  minute).  Section  63.544(c) 
requires  that  the  enclosure  hood  be 
ventilated  to  a  control  device,  and  that 
the  controlled  exhaust  not  contain  more 
than  2.0  milligrams  per  dry  standard 
cubic  meter  (mg/dscm)  of  lead.  While 
greatly  reducing  HAP  emissions,  the 
equipment  and  operational  standards 
specified  in  the  final  rule  do  not  totally 
eliminate  HAP  emissions  from  dryer 
transition  pieces. 

The  East  Penn  facility  has  what  is 
believed  to  be  a  unique  pressurized 
breeching  seal  system  installed  on  the 
transition  pieces  of  their  dryer.  A  fixed 
cylindrical  seal  support  keeps  two 
cylindrical  rubber  seals  in  contact  with 
the  dryer  shell  at  both  the  feed  and  the 
discharge  ends  of  the  dryer.  The 
resultant  annulus  at  each  dryer  end  is 
sealed  to  the  breeching  around  the  feed 
and  the  discharged  openings.  A  blower 
supplies  air  to  both  the  feed  and  the 
discharge  breeching  to  pressurize  the 
seals.  The  blower  provides  positive 
pressure  to  ensure  that  no  dryer  exhaust 
gases  leak  through  the  breeching  seals. 
As  a  result,  no  air  emissions  are 
generated  at  these  locations. 

The  East  Penn  Company  submitted  a 
request  to  the  EPA  on  October  6,  1997 
(Docket  ID  No.  IV-D-54),  for  permission 
to  operate  under  an  alternative  emission 
standard  for  drj'er  transition  pieces,  as 
provided  for  in  section  63.6(b)  of  the 
General  Provisions.  Section  63.6(g) 
specifies  that  if  "*   *   *  an  alternative 
means  of  emission  limitation  will 
achieve  a  reduction  in  emissions  of  a 
hazardous  air  pollutant  *   *    *  at  least 
equivalent  to  the  reduction  in  emissions 
of  that  pollutant  from  that  source 
achieved  uhder  any  design,  equipment, 
work  practice,  or  combination  thereof, 
established  under  this  part  *   *   *  the 
Administrator  will  publish  in  the 
Federal  Register  a  notice  permitting  the 

use  of  the  alternative  emission  standard 

*   *   * " 

Since  the  pressurized  breeching  seal 
precludes  emissions  from  the  dr\'er 
transition  piece  it  achieves  as  much  or 
more  HAP  emission  reduction  than  the 
equipment  and  operational  standards 
specified  in  the  final  rule.  Therefore,  the 
EPA  is  adding  pressurized  breeching 
seals  as  an  alternative  emission  standard 
for  dryer  transition  pieces.  The  EPA  is 
also  adding  monitoring  requirements  for 
pressurized  breeching  seals  to  ensure 
their  proper  operation.  Specifically,  the 


owner  or  operator  of  a  secondary  lead 
smelter  who  uses  pressurized  dryer 
breeching  seals  shall  equip  each  seal 
with  an  alarm  that  will  be  set  off  if  the 
pressurized  dryer  breaching  seal 
malfunctions. 

B.  Blast  Furnace  Charging  Hood  THC 
Emission  Limit 

Under  the  current  rule,  if  a  facility 
with  a  blast  furnace  does  not  combine 
the  blast  furnace  charging  hood  exhaust 
with  the  blast  furnace  process  emissions 
(main  exhaust),  section  63.543(g)  limits 
THC  emissions  from  the  blast  furnace 
charging  hood  to  0.20  kilograms  per 
hour  (0.44  pounds  per  hour). 

The  EPA  added  the  blast  furnace 
charging  hood  emission  limit  after 
testing  on  a  secondan,'  lead  blast  furnace 
indicated  substantial  amounts  of  THC 
and  possibly  organic  HAP  could  be 
emitted  from  the  blast  furnace  charging 
hood  (Docket  ID  No.  IV-A-11).  Based 
on  the  emissions  data  collected,  average 
THC  emissions  from  the  blast  furnace 
charging  hood  were  estimated  at  200- 
300  ppm,  corresponding  to 
approximately  30  kilograms  per  hour 
(70  pounds  per  hour)  of  THC  as 
propane.  The  blast  furnace  was 
equipped  with  a  unique  rotar\'  charging 
drum  that  was  intended  to  prevent  the 
furnace  exhaust  from  escaping  through 
the  charging  hood.  However,  based  on 
visual  observations,  the  seal  was  not 
effective  at  preventing  leakage. 
Significant  amounts  of  smoke  could  be 
seen  passing  through  the  charging 
location,  and  into  the  charging  hood. 
Plant  personnel  also  indicated  that  the 
main  blast  furnace  exhaust  duct  was 
partially  plugged  resulting  in 
insufficient  furnace  draft. 

The  EPA's  intent  was  to  set  the  THC 
emission  limit  at  a  level  which  would 
force  facilities  to  either  demonstrate  that 
they  operate  their  furnace  at  an 
adequate  draft  to  prevent  leakage  to 
furnace  exhaust  into  the  blast  furnace 
charging  hood,  or  combine  the  blast 
furnace  charge  hood  exhaust  with  the 
furnace  exhaust  prior  to  treatment.  The 
EPA  set  the  current  emission  limit  based 
on  emission  testing  performed  on  the 
blast  furnace  charge  hood  at  the  GNB 
secondary  lead  smelter  located  in 
Columbus,  Georgia  (Docket  ID  No.  II-A- 
6).  THC  measurements  at  the  GNB- 
Columbus  smelter  found  THC 
concentrations  ranging  from  9  to  16 
parts  per  million  by  volume  on  a  dry 
basis  (ppmvd)  as  propane, 
corresponding  to  emission  rates 
between  0.1  and  0.2  kilograms  per  hour 
(0.23  and  0.44  pound  per  hour)  of  THC 
as  propane.  The  blast  furnace  charging 
hood  THC  emission  limit  was  set  at  0.20 


kilograms  per  hour  (0.44  pounds  per 
hour)  based  on  these  results. 

GNB  contacted  the  EPA  (Docket  ID 
No.  IV-D-53)  and  requested  that  the 
emission  standard  for  THC  from  blast 
furnace  charging  hoods  be  changed  from 
a  mass  rate  emission  limit  to  a 
concentration  based  emission  limit. 
Through  emissions  testing.  GNB 
determined  that  the  GNB  smelter  in 
Frisco,  Texas  would  not  be  able  to 
comply  with  the  existing  mass  rate 
limit.  Test  data  obtained  showed  an 
average  concentration  of  4,4  ppm  as 
propane,  equivalent  to  approximately 
0.7  kilograms  per  hour  (1.5  pounds  per 
hour). 

In  their  comment,  GNB  points  out  that 
the  GNB-Frisco  facility  has  an  ongoing 
operational  program  to  ensure  adequate 
furnace  draft  is  maintained.  Once  per 
shift,  an  inspection  and  any  necessar\' 
maintenance  is  conducted  on  the 
primary  potential  plugging  point  (an 
exhaust  stream  "upcomer").  Weeklv 
inspection  and  maintenance  of  other 
potential  plug  points  is  also  condurted 
In  addition,  a  TV  camera  monitors  the 
top  of  the  blast  furnace.  The  display 
monitor  alerts  the  operator  to  any 
"puffing"  from  the  charging  location. 
Such  puffing  could  indicate  back 
pressure  or  plugging  in  the  primary 
exhaust.  If  the  operator  observes 
puffing,  he'she  would  then  inspect  for 
plugging  and  perform  any  necessar> 
maintenance.  Based  on  the  information 
provided  by  GNB.  the  EPA  believes  that 
the  GNB-Frisco  facility  charging  system 
is  representative  of  the  technology  used 
as  the  basis  for  the  MACT  emission 
limit  and  that  GNB  is  operating  the 
equipment  properly.  As  such,  the  EP.^ 
is  concerned  that  the  current  emission 
limit  may  not  be  achievable  in  all  cases. 

In  GNB"s  request  for  the  EPA  to  revise 
the  emission  limit,  they  questioned  the 
representativeness  of  the  GNB- 
Columbus  blast  furnace  and  the 
appropriateness  of  a  mass  rate  emission 
limit.  GNB  pointed  out  that  the  G.NB- 
Frisco  blast  furnace  is  much  larger  than 
the  GNB-Columbus  blast  furnace  (90 
tons  of  lead  per  day  versus  38  tons  per 
day).  The  EPA  in  most  cases  sets 
emission  limits  in  a  format  that  takes 
into  account  facility  size.  A  larger 
facility  generally  emits  more  than  a 
smaller  facility.  The  EP.-\  concurs  that  a 
mass  rate  emission  limit  is 
inappropriate  since  it  does  not  take  into 
account  facility  size. 

Based  on  the  discussion  above,  the 
EPA  concurs  that  the  current  emission 
limit  should  be  revised.  In  addition,  the 
EPA  concurs  that  a  concentration  based 
emission  limit  should  be  set  since'a 
concentration  based  emission  limit  will 
account  for  facility  size.  Based  on  the 
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available  data,  THC  emissions  from  the 
blast  furnace  charging  hoods  with 
proper  furnace  draft  can  range  from  1  to 
20  ppmv.  The  EPA  is  amending  the 
emission  limit  for  THC  emissions  from 
blast  furnace  charging  hoods  to  20  ppmv 
based  on  the  available  data. 

IV.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file,  since  material 
is  added  throughout  the  rulemaking 
development.  The  docket  system  is 
intended  to  allow  members  of  the  public 
and  affected  industries  to  readily 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
background  information  documents 
(BIDs)  and  preambles  to  the  proposed 
and  promulgated  standards,  the 
contents  of  the  docket  will  serve  as  the 
official  record  in  case  of  judicial  review 
(section  307(dK7)(A}  of  the  Act). 

B.  Executive  Order  12866 

The  Agency  must  determine  whether 
a  regulatory  action  is  "significant"  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  E.O.  12866,  (58  FR 
51735.  October  4.  1993),  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agencv; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this 
amendment  to  the  final  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  the  Executive  Order  and  is 
therefore  not  subject  to  OMB  review. 

C.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  requires 
that  the  Agency  prepare  a  budgetary 


impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
SlOO  million  or  more  in  any  1  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  final  rule  is  estimated  to 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  significantly  less  than  SlOO 
million  in  any  1  year,  the  Agency  has 
not  prepared  a  budgetary  impact 
statement  or  specifically  addressed  the 
selection  of  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative.  Because  small  governments 
will  not  be  significantly  or  uniquely 
affected  by  this  rule,  the  Agency  is  not 
required  to  develop  a  plan  with  regard 
to  small  governments. 

D.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  the  EPA  must 
consider  the  paperwork  burden  imposed 
by  any  information  collection  request  in 
a  proposed  or  final  rule.  This 
amendment  to  the  rule  will  not  impose 
any  new  information  collection 
requirements. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (or 
RFA,  Public  Law  96-354,  September  19, 
1980)  requires  Federal  agencies  to  give 
special  consideration  to  the  impact  of 
regulation  on  small  businesses.  The 
RFA  specifies  that  a  regulatory 
flexibility  analysis  must  be  prepared  if 
a  screening  analysis  indicates  a 
regulation  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


F.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA)  directs  all  federal 
agencies  to  use  voluntary  consensus 
standards  instead  of  government-unique 
standards  in  their  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
material  specifications,  test  methods, 
sampling  and  analytical  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  one  or  more 
voluntary  consensus  standards  bodies. 
E.xamples  of  organizations  generally 
regarded  as  voluntary  consensus 
standards  bodies  include  the  American 
Society  for  Testing  and  Materials 
(ASTM),  the  National  Fire  Protection 
Association  (NFPA),  and  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  requires  federal  agencies  like 
EPA  to  provide  Congress,  through  OMB, 
with  explanations  when  an  agency 
decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards.  This  action  does  not  involve 
the  proposal  of  any  new  technical 
standards,  or  incorporate  by  reference 
existing  technical  standards. 

H.  Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risk  Under  Executive  Order  13045 

The  Executive  Order  13045  applies  to 
any  rule  that  (1)  OMB  determines  is 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
EPA  determines  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
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aspects  of  the  planned  rule  on  children; 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 

This  action  is  not  subject  to  Executive 
Order  13045,  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23,  1997),  because  it  does  not 
involve  decisions  on  environmental 
health  risks  or  safety  risks  that  may 
disproportionately  affect  children. 

/.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

Under  the  executive  order  EPA  must 
consult  with  representatives  of  affected 
Slate,  local,  and  Tribal  governments. 
The  EPA  consulted  with  State  and  local 
governments  at  the  time  of 
promulgation  of  subpart  X  (60  FR 
32587),  and  no  tribal  governments  are 
believed  to  be  affected  by  this  action. 
Today's  changes  are  minor  and  will  not 
impose  costs  on  governments  entities  or 
the  private  sector.  Consequently,  the 
EPA  has  not  consulted  with  State,  local, 
and  Tribal  governments  on  this 
amendment. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control,  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements.  Secondary 
lead  smelters. 

Dated;  August  11.  1998. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  63— [AMENDED] 

1.  Section  63.542  is  amended  by 
adding  a  definition  for  pressurized  dryer 
breaching  seal  as  follows: 

§63.542    Definitions. 

***** 

Pressurized  dryer  breaching  seal 
means  a  seal  system  connecting  the 
dryer  transition  pieces  which  is 
maintained  at  a  higher  pressure  than  the 
inside  of  the  dryer. 
***** 

2.  Section  63.543  is  amended  by 
revising  paragraph  (g)  as  follows: 

§  63.543    Standards  for  process  sources. 

***** 

(g)  If  the  owner  or  operator  of  a  blast 
furnace  or  a  collocated  blast  furnace  and 
reverberatory  furnace  does  not  combine 
the  blast  furnace  charging  process 


fugitive  emissions  with  the  blast  furnace 
process  emissions  and  discharges  such 
emissions  to  the  atmosphere  through 
separate  emission  points,  then  exhaust 
shall  not  contain  total  hydrocarbons  in 
excess  of  20  parts  per  million  by 
volume,  expressed  as  propane. 
***** 

3.  Section  63.544  is  amended  by 
redesignating  paragraph  (g)  as  paragraph 
(h)  and  adding  a  new  paragraph  (g)  as 
follows: 

§  63.544    Standards  for  process  fugitive 
sources. 

***** 

(g)  As  an  alternative  to  paragraph 
(a)(5)  of  this  section,  an  owner  or 
operator  may  elect  to  control  the  process 
fugitive  emissions  from  dryer  transition 
pieces  by  installing  and  operating 
pressurized  dryer  breaching  seals  at 
each  transition  piece. 
***** 

4.  Section  63.546  is  amended  by 
revising  paragraph  (a)  as  follows: 

§  63.546    Compliance  dates. 

(a)  Each  owner  or  operator  of  an 
existing  secondary  lead  smelter  shall 
achieve  compliance  with  the 
requirements  of  this  subpart  no  later 
than  June  23.  1998. 
***** 

5.  Section  63.547  is  amended  by 
revising  paragraph  (b)  as  follows: 

§  63.547    Test  methods. 

***** 

(b)  The  following  tests  methods  in 
appendix  A  of  part  60  listed  in 
paragraphs  (b)(1)  through  (b)(4)  of  this 
section  shall  be  used,  as  specified,  to 
determine  compliance  with  the 
emission  standards  for  total 
hydrocarbons  §  63.543(c).  (d).  (e),  and 

(8)- 

(1)  Method  1  shall  be  used  to  select 

the  sampling  port  location  to  determine 
compliance  under  §  63.543(c),  (d),  (e). 
and  (g). 

(2)  The  Single  Point  Integrated 
Sampling  and  Analytical  Procedure  of 
Method  3B  shall  be  used  to  measure  the 
carbon  dioxide  content  of  the  stack 
gases  to  determine  compliance  under 

§  63.543(c),  (d),and(e). 

(3)  Method  4  shall  be  used  to  measure 
moisture  content  of  the  stack  gases  to 
determine  compliance  under 
§63.543(c),  (d),  (e),and(g). 

(4)  Method  25A  shall  be  used  to 
measure  total  hydrocarbon  emissions  to 
determine  compliance  under 

§  63.543(c).  (d),  (e),  and  (g).  The 
minimum  sampling  time  shall  be  1  hour 
for  each  run.  A  minimum  of  three  runs 
shall  be  performed.  A  1-hour  average 
total  hydrocarbon  concentration  shall  be 


determined  for  each  run  and  the  average 
of  the  three  1-hour  averages  shall  be 
used  to  determine  compliance.  The  total 
hydrocarbon  emissions  concentrations 
for  determining  compliance  under 
§  63.543(c).  (d).  and  (e)  shall  be 
expressed  as  propane  and  shall  be 
corrected  to  4  percent  carbon  dioxide,  as 
described  in  paragraph  (c)  of  this 
section. 

*  *  *  «  * 

6.  Section  63.548  is  amended  by 
revising  paragraph  (e)  introductory  text 
and  adding  paragraph  (k)  as  follows: 

§  63.548    Monitoring  requirements. 

***** 

(e)  The  bag  leak  detection  system 
required  by  paragraph  (c)(9)  of  this 
section,  shall  meet  the  specification  and 
requirements  of  paragraphs  (e)(1) 
through  (e)(8)  of  this  section. 
***** 

(k)  The  owner  or  operator  of  a 
secondar\'  lead  smelter  who  uses 
pressurized  dr\er  breaching  seals  in 
order  to  comply  with  the  requirements 
of  §63. 544(g)  shall  equip  each  seal  with 
an  alarm  that  will  "sound"  or  "go  off 
if  the  pressurized  dryer  breaching  seal 
malfunctions. 
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Indiantown,  Jupiter,  Key  Colony 
Beach,  Naples  and  Tice,  FL 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  Action  in  this  document 
substitutes  Channel  276C1  for  Channel 
276C2  at  Indiantown.  Florida.  Station 
WPBZ.  at  coordinates  26-56-22  and  80- 
07-04;  substitutes  Channel  284C3  for 
Channel  276C3  at  Naples,  Florida. 
Station  WSGL.  at  coordinates  26-07-33 
and  81-43-17;  substitutes  Channel 
281C1  for  Channel  284C  at  Big  Pine 
Key.  Florida,  Station  WVVUS.  at 
coordinates  24-39-38  and  81-25-10; 
substitutes  Channel  267C2  for  Channel 
280C2  at  Key  Colony  Beach.  Florida. 
Station  WKKB,  at  coordinates  24-42-25 
and  81-06—67;  substitutes  Channel 
292C2  for  Channel  292A  at  Ft.  Mvers 
Villas,  Florida,  Station  VVROC.  at' 
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coordinates  26-30-18  and  81-51-14; 
substitutes  Channel  258C3  for  Channel 
292A  at  Clevviston,  Florida,  Station 
WAFC,  at  coordinates  26-41-00  and 
80-46-00;  substitutes  Channel  292C3 
for  Channel  258A  at  Jupiter,  Florida, 
Station  VVIBVV,  at  coordinates  26-51-30 
and  80-06-00;  and  substitutes  Channel 
275C2  for  Channel  229A  at  Tice, 
Florida,  Station  VVAAD,  at  coordinates 
26-29-09  and  82-00-24.  This  action  is 
taken  in  response  to  a  petition  filed  by 
Gulf  Communications  Partnership.  See 
60  FR  90,  January  3,  1995.  With  this 
action  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  September  28,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-155, 
adopted  August  5,  1998,  and  released 
August  14.  1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  EX:.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC.  20036. 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


Authority:  47  L'.S.C.  154,  as  amended. 

§  73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  276C1  and  adding 
Channel  276C2  at  Indiantovm,  by 
removing  Channel  276C3  and  adding 
Channel  284C3  at  Naples,  by  removing 
Channel  284C  and  adding  Channel 
281C1  at  Big  Pine  Key,  by  removing 
Channel  280C2  and  adding  Channel 
267C2  at  Key  Colony  Beach,  by 
removing  Channel  292A  and  adding 
Channel  292C2  at  Ft.  Myers  Villas,  by 
removing  Channel  292A  and  adding 
Channel  258C3  at  Clewriston,  by 
removing  Channel  258A  and  adding 
Channel  292C3  at  Jupiter,  and  by 
removing  Channel  229A  and  adding 
Channel  275C2  at  Tice. 

Federal  Communications  Commission. 
John  A.  Karonsos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

|FR  Doc.  98-22516  Filed  8-21-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-189,  RM-9135] 

Radio  Broadcasting  Services; 
Nassawadox,  VA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

SUMMARY:  This  document  grants  the 
petition  for  reconsideration  filed  by  Ken 
Robol  against  our  action  in  the  Report 
and  Order.  63  FR  10345  (March  3.  1998) 
which  dismissed  Robol's  proposal  to 


allot  Channel  252A  to  Nassawadox. 
Virginia  for  failure  to  file  a  statement  of 
continuing  interest.  Action  in  this 
document  also  allots  Channel  252A  to 
Nassawadox.  Separation  requirements 
without  the  imposition  of  a  site 
restriction.  The  coordinates  for  Channel 
252A  at  Nassawadox  are  North  Latitude 
37-28-24  and  West  Latitude  75-51-30. 
With  this  action  this  proceeding  is 
terminated.  A  filing  window  for 
Channel  252A  at  Nassawadox,  Virginia 
will  not  be  opened  at  this  time.  Instead, 
the  issue  of  opening  a  filing  window  for 
these  channels  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 

EFFECTIVE  DATE:  September  28,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  D.  Scnitchins,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order.  MM 
Docket  No.  97-189,  adopted  August  4, 
1998  and  released  August  14,  1998.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  St,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  Inc.,  (202)  857- 
3805  1231  20th  Street,  NW.. 
Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Charles  W.  Logan, 

Chief,  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

[FR  Doc.  98-22600  Filed  8-21-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5  CFR  Parts  2421,  2423,  and  2429 

Meaning  of  Terms  as  Used  in  This 
Subchapter;  Unfair  Labor  Practice 
Proceedings;  Miscellaneous  and 
General  Requirements 

AGENCY:  Office  of  the  General  Counsel, 
Federal  Labor  Relations  Authority. 
ACTION:  Notice  of  proposed  rulemaking; 
notice  of  meeting. 

SUMMARY:  The  General  Counsel  of  the 
Federal  Labor  Relations  Authority 
(FLRA)  proposes  to  revise  the 
regulations  regarding  the  prevention, 
resolution,  and  investigation  of  unfair 
labor  practice  (ULP)  disputes  (part  2423, 
subpart  A).  The  purpose  of  the  proposed 
revisions  is  to  facilitate  dispute 
resolution  and  to  simplify,  clarify,  and 
improve  the  processing  of  ULP  charges. 
Implementation  of  the  proposed 
changes  will  enhance  the  purposes  and 
policies  of  the  Federal  Service  Labor- 
Management  Relations  Statute  (Statute) 
by  preventing  ULP  disputes,  resolving 
disputes  that  arise,  and  fully 
investigating  and  taking  determinative 
action  in  disputes  that  are  not  resolved. 
The  proposed  revisions  implement  the 
FLRA's  agency-wide  collaboration  and 
alternative  dispute  resolution  initiative 
to  assist  labor  and  management  parties 
in  developing  collaborative 
relationships,  and  to  provide  dispute 
resolution  services  in  ULP. 
representation,  negotiability,  impasses. 
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and  arbitration  cases  pending  before  the 
Office  of  the  General  Counsel,  the  three 
Authority  Members,  and  the  Federal 
Service  Impasses  Panel.  In  addition,  two 
definitions  of  terms  used  only  in 
subpart  A  of  part  2423  are  proposed  in 
part  2421,  and  it  is  proposed  that  one 
section  in  part  2429  be  clarified  in  light 
of  the  proposed  revisions  to  subpart  A 
of  part  2423. 

DATES:  Comments  must  be  rocei\ed  on 
or  before  October  19,  1998.  See 
SUPPLEMENTARY  INFORMATION  section  for 
meeting  dates. 

ADDRESSES:  Mail  or  deliver  written 
comments  to  the  Office  of  the  General 
Counsel,  Federal  Labor  Relations 
Authority,  607  14th  Street,  NW.  Suite 
210,  Washington.  DC  20424-0001.  See 
SUPPLEMENTARY  INFORMATION  section  for 
meeting  addresses. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regulatory- Information:  Da\id  L.  Feder. 
Deputy  General  Counsel,  at  the  address 
for  the  Office  of  the  General  Counsel  or 
by  telephone  #  (202)  482-6680  e.xt.  203. 
facsimile  #  (202)  482-6608.  See 
SUPPLEMENTARY  INFORMATION  for  persons 
to  contact  for  meeting  registration. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  General  Counsel  (OGC)  of  the 
FLRA  proposes  modifications  to  the 
existing  rules  and  regulations  in  subpart 
A  of  part  2423  of  title  5  of  the  Code  of 
Federal  Regulations  regarding  the 
prevention  of  ULPs.  These  proposed 
revisions  are  part  of  the  FLRA's 
initiative  to  facilitate  dispute  resolution 
and  to  simplify,  clarify,  and  improve  the 
processing  of  ULP  charges.  On  July  31, 
1997,  the  Authority  Members  published 
final  regulations  (6'2  FR  40911),  which 
became  effective  on  October  1,  1997,  on 
the  processing  of  ULP  complaints  from 
the  issuance  of  a  complaint  through  the 
transfer  of  the  case  to  the  Authority 
Members  after  the  issuance  of  a  decision 
and  recommended  order  of  an 


Administrative  Law  [udge.  These 
proposed  revisions  concern  the 
prevention  of  ULP  disputes  and  the 
investigation,  resolution,  and 
disposition  of  ULP  charges. 

Subpart  A  of  the  regulations  has  not 
been  reexamined  in  its  entirety  since  the 
regulations  were  enacted  in  1980.  Since 
that  time,  the  OGC  has  established 
internal  policies  to  assist  parties  in 
preventing  and  resolving  ULP  disputes 
and  in  investigating  ULP  charges. 
Recent  examples  of  these  policies 
concern  Settlement;  Prosecutorial 
Discretion;  Injunctions;  Scope  of 
Investigations;  Intervention;  Qualitv  in 
ULP  Investigations;  and  Facilitation, 
Intervention,  Training,  and  Education. 
In  November  1997.  the  FLRA  undertook 
a  comprehensive  Customer  Service 
Survey.  The  Creneral  Counsel  also  has 
held  over  30  Touti  Hall  Meetings 
throughout  the  country,  open  to  all 
parties,  to  discuss  the  manner  in  which 
the  OGC:  (1)  prevents  ULPs  bv  assisting 
parties  in  avoiding  ULP  disputes  and 
resolving  those  disputes  which 
precipitate  the  filing  of  a  ULP  charge; 
and  (2)  investigates  and  takes 
disposition  on  the  merits  in  those 
disputes  which  are  not  resolved.  Manv 
of  the  proposed  revisions  are  driven  by 
the  discussions  during  those  Town  Hall 
meetings  and  the  preliminary  results  of 
the  Customer  Service  Survev.  These 
proposed  revisions  provide  parties  with 
alternative  dispute  resolution  (ADR'j 
processes  to  avoid  ULP  disputes  as  well 
as  to  resolve  any  LTLP  disputes  that 
materialize  prior  to  the  filing  of  a  L:LP 
charge  and  prior  to  issuance  of  a 
complaint. 

To  obtain  additional  input  from  our 
customers,  meetings  to  discuss  these 
proposed  revisions  will  be  held  in  each 
of  the  seven  Regional  Office  cities  and 
at  OGC  Headquarters  at  the  following 
locations,  dates  and  times: 


Office 


Boston 


Washington,  DC 

Atlanta 

Chicago 


Dallas 


Denver  

San  Frarx;isco 


Location  of  meeting 


Thomas  P.  O'Neill  Jr.  Federal  Building,  10  Causeway  Street,  1st  Floor 

Auditorium,  Boston,  MA. 

1730  M  Street,  NW,  Suite  300,  Conference  Room,  Washington,  DC 

Summit  Building,  401  West  Peachtree  Street,  31st  Floor,  Atlanta,  GA  .. 
Ralph.  H.  Metcalfe  Federal  Building,  77  West  Jackson  Blvd.,  Room 

328,  Chicago,  IL. 

A.  Maceo  Smith  Federal  Building,  525  Griffin  Street,  Room  502  Dallas 
TX. 

1241  Speer  Blvd.,  Room  700,  Denver,  CO  

Oakland  Federal  Building,  1301  Clay  Street,  North  Tower,  2nd  Floor, 
Conference  Rooms  A  and  B,  Oakland,  CA. 


Date 


Time 


Sept.  17,  1998  ....     9:30  am. 


Sept.  17.  1998 
Sept.  17,  1998 
Oct.  6,  1998  .... 


9:30  a.m 
9:30  a.m. 
9:00  a.m 


Sept.  17,  1998  ....  i  9:30  a.m. 


Sept.  17,  1998 
Oct.  8,  1998  .... 


9:30  a.m. 
9:00  a.m. 
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Office 


Location  of  meeting 


OGC  HQ,  Washington.  DC '  607  ^4th  Street,  NW,  2nd  Floor  Agenda  Room,  Washington,  DC 


Date 


Time 


Sept.  17,  1998  ....     9:30  a.m 


Persons  interested  in  attending  any  of 
these  Regional  Office  City  meetings  on 
this  proposed  rulemaking  should  write 
or  call  the  following  persons  at  the 
addresses  and  telephone  numbers  listed 
to  confirm  attendance  at  the  selected 
site:  Gary  J.  Lieberman.  Boston  Regional 
Office,  99  Summer  Street,  Suite  1500, 
Boston.  MA  02110-1200.  telephone  # 
(617)  424-5731  e.xt.  20,  facsimile  #  (617) 
424-5743;  Barbara  S.  Liggett, 
Washington  Regional  Office,  1255  22nd 
Street,  NW,  Suite  400.  Washington,  DC 
20037-1206,  telephone  #  (202)  653- 
8502  ext.  23.  facsimile  #  (202)  653-5091; 
Gail  R.  Hitchcock,  Atlanta  Regional 
Office,  Marquis  Two  Tower,  Suite  701. 
285  Peachtree  Center  Ave.,  Atlanta,  GA 
30303-1270,  telephone  #  (404)  331- 
5212  ext.  17,  facsimile  #  (404)  331-5280; 
Philip  T.  Roberts.  Chicago  Regional 
Office,  55  West  Monroe  Street,  Suite 
1150,  Chicago,  IL  60603-9727, 
telephone  #  (312)  886-3465  ext.  20, 
facsimile  #  (312)  866-5977;  Billie  Jean 
Faulks,  Dallas  Regional  Office,  525 
South  Griffin  Street,  Suite  926,  LB  107. 
Dallas,  TX  75202-5093,  telephone  # 
(214)  767-6266  ext.  10,  facsimile  #  (214) 
767-0156;  Timothy  J.  Sullivan.  Denver 
Regional  Office,  1244  Speer  Blvd.,  Suite 
100,  Denver,  CO  80204-3581,  telephone 
#  (303)  844-5226  ext.  12,  facsimile  tt 
(303)  844-2774;  Lisa  C.  Vandenberg, 
San  Francisco  Regional  Office,  901 
Market  St.,  Suite  220,  San  Francisco,  CA 
94103-1791,  telephone  #  (415)  356- 
5002  ext.  18,  facsimile  tt  (415)  356-5017; 
and  Nancy  Speight,  Office  of  the 
General  Counsel,  607  14th  Street,  NW, 
Suite  210,  Washington,  DC  20424-0001, 
telephone  #  (202)  482-6680  ext.  205, 
facsimile  tt  (202)  482-6608. 

Copies  of  all  written  comments  will 
be  available  for  inspection  and 
photocopying  between  8:00  a.m.  and 
5:00  p.m.,  Monday  through  Friday,  at 
the  Office  of  General  Counsel,  Suite  210, 
607  14th  St.,  NW.  Washington,  DC 
20424-0001. 

Sectional  analyses  of  the  proposed 
amendments  to  Part  2421 — Meaning  of 
Terms  As  Used  in  This  Subchapter  Part 
2423— ULP  Proceedings,  and  Part 
2429 — Miscellaneous  and  General 
Requirements  are  as  follows: 

Part  2421 — Meaning  of  Terms  as  Used 
in  This  Subchapter 

Section  2421.23 

The  term  Charging  Party,  which 
appears  only  in  subpart  A  of  part  2423, 
is  not  defined  in  the  current  regulations. 


This  section  now  defines  Charging 
Party. 

Section  2421.24 

The  term  Charged  Party,  which 
appears  only  in  subpart  A  of  part  2423, 
is  not  defined  in  the  current  regulations. 
This  section  now  defines  Charged  Partv- 

Part  2423— Unfair  Labor  Practice 
Proceedings 

Section  2423.1 

ULP  charges  filed  on  or  after  January 
11,  1979,  have  been  processed  under 
this  part.  Since  there  are  no  charges 
pending  that  were  filed  before  that  date, 
this  section  is  no  longer  required  to 
serve  as  a  transitional  guide  and  is 
therefore  proposed  to  be  deleted. 

It  is  proposed  that  current  §  2423.2  be 
renumbered  as  2423.1.  The  current 
section  encourages  the  parties  to  meet 
and  resolve  ULP  disputes  prior  to  filing 
ULP  charges.  The  proposed  revisions 
continue  to  encourage  and  further 
support  such  dispute  resolution 
activities  by  clarifying  that  the  parties 
may  jointly  request  or  agree  to  have  the 
OGC  assist  them  in  this  endeavor.  This 
proposed  revision  is  consistent  with  a 
revision  made  to  the  processing  of 
representation  petitions  in  1995  (60  FR 
67288)  (Dec.  29,  1995).  The  proposed 
revision  also  highlights  that  Regional 
Office  representatives  may  assist  parties 
in  informally  resolving  their  ULP 
dispute  as  part  of  the  investigation. 

Since  Regional  Office  representatives 
are  available  to  assist  parties  in 
resolving  ULP  disputes  both  prior  to  the 
filing  of  a  charge  and  during  the  course 
of  the  investigation,  there  is  no  longer 
a  need  to  require  a  15-day  delay  before 
a  Regional  Office  begins  processing  a 
charge.  Accordingly,  it  is  proposed  that 
paragraph  (c)  be  deleted. 

Section  2423.2 

Since  the  enactment  of  the  Statute, 
the  OGC  has  assisted  employees,  labor 
organizations,  and  agencies  in  avoiding 
and  resolving  labor-management 
disputes  and  enhancing  labor- 
management  relationships  as  governed 
by  the  Statute.  The  use  of  a  problem- 
solving  approach  and  the  provision  of 
facilitation,  intervention,  training,  and 
education  services  to  the  parties  provide 
the  participants  in  the  Federal  sector 
labor-management  relations  program 
with  an  alternative  to  adversarial 
litigation. 

The  preliminary  results  of  the 
Customer  Service  Survey  reveal  that 


improved  relationships  between  labor 
and  management  result  in  the  filing  of 
fewer  ULP  charges.  The  provision  of 
ADR  services  to  parties  promotes  the 
purposes  and  policies  of  the  Statute  by: 
improving  and  enhancing  parties'  labor- 
management  relationships,  enabling 
parties  to  avoid  ULP  disputes,  and 
assisting  the  parties  in  resolving  ULP 
disputes  among  themselves. 

This  proposed  new  section  sets  forth 
the  purpose  for  providing  ADR  services 
and  the  types  of  services  that  are 
available  to  the  parties.  Parties  may 
request  assistance  or  a  Region  may 
suggest  that  the  parties  may  benefit  from 
such  ADR  programs.  In  either  situation, 
ADR  programs  under  this  section  are 
voluntary  and  undertaken  only  upon 
agreement  by  both  parties. 

Section  2423.3 

This  section,  which  identifies  who 
may  file  a  ULP  charge,  is  substantially 
unchanged. 

Section  2423.4 

This  section,  describing  the  content  of 
a  ULP  charge,  is  substantially 
unchanged.  Sometimes,  the  individual 
signing  a  charge,  or  the  individual  upon 
whom  a  charge  is  served,  is  not  the 
point  of  contact  for  the  Charging  or 
Charged  Party,  respectively.  To  avoid 
any  delay  in  commencement  of  the 
investigation,  this  section  clarifies  that  a 
charge  also  identifies  the  points  of 
contact  for  both  parties.  This  section 
also  requires  facsimile  numbers,  when 
such  equipment  is  available,  to  be 
supplied  on  the  charge  form.  The 
section  continues  to  require  that  the 
charge  contain  a  clear  and  concise 
statement  of  the  facts  alleged  to 
constitute  a  ULP.  However,  it  is 
proposed  that  a  party  filing  a  charge 
need  not  be  required  to  specifically  cite 
what  subsection(s]  of  5  U.S.C.  7116(a)  or 
(b)  are  being  alleged.  Sometimes  parties 
filing  charges  are  uncertain  which 
subsection  to  allege  and  thus  list  all  or 
inapplicable  subsections,  which  only 
confuses  the  parties  and  delays  the 
investigation.  The  section  clarifies  that 
a  charge  is  a  self-contained  document 
which  describes  the  alleged  ULP 
without  the  need  to  refer  to  other 
documents.  This  section  also  provides 
further  guidance  to  parties  filing  charges 
as  to  what  constitutes  the  supporting 
evidence  and  documents  which  are 
submitted  to  the  Region  when  filing  a 
charge. 
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Section  2423.5 

The  current  section,  which  provides 
for  initial  selection  of  the  ULP 
procedure  or  the  negotiability  procedure 
when  the  same  issue  is  involved,  is 
identical  to  the  provision  in  part  2424, 
section  2424.5.  The  Chair  and  Members 
of  the  Authority  published  a  Federal 
Register  notice' (63  FR  19413,  19414) 
(Apr.  20,  1998),  stating  their  intent  to 
review,  and  where  appropriate, 
implement  mechanisms  to  improve  the 
manner  in  which  negotiability  appeals 
are  processed,  and  to  revise  the 
regulations  governing  review  of  these 
appeals.  One  issue  the  Authority 
requested  comments  on  concerns  the 
relationship  between  issues  arising 
under  the  negotiability  appeals  process 
and  the  ULP  process.  Accordingly,  since 
the  substance  of  section  2423.5  is 
currently  under  review,  this  section  is 
proposed  to  be  removed  and  reserved. 

Section  2423.6 

This  section  continues  to  describe  the 
requirements  for  filing  and  serving  ULP 
charges  and  is  substantially  unchanged. 
One  proposed  change  is  to  allow  filing 
of  a  charge  with  a  Regional  Office  by 
facsimile  transmission.  It  is  proposed 
that  supporting  evidence  and 
documents  will  continue  to  be  required 
to  be  submitted  by  mail  or  delivered  in 
person,  not  by  facsimile  transmission. 
When  a  charge  is  filed  by  facsimile 
transmission,  an  original  of  the  charge 
need  not  also  be  sent  to  the  Region. 
Charges  also  may  be  served  on  Charged 
Parties  by  facsimile  transmission,  if  that 
equipment  is  available. 

Section  2423.7 

This  proposed  new  section  establishes 
an  alternative  case  processing  procedure 
to  attempt  to  resolve  the  allegations  in 
the  charge  after  it  is  filed.  This 
procedure  is  voluntary  and  may  be 
undertaken  only  upon  agreement  by 
both  parties.  When  utilized,  the  Region 
undertakes  a  problem-solving  approach 
to  assist  the  parties  in  resolving  the 
dispute  underlying  the  charge  in  lieu  of 
initially  investigating  the  particular 
facts  and  determining  the  merits  of  the 
charge.  This  alternative  case  processing 
procedure  allows  the  parties  to  attempt 
to  resolve  their  underlying  dispute  prior 
to  the  Region  taking  evidence.  Thus,  the 
Region  does  not  gather  any  testimonial 
or  documentary  evidence  or  positions 
on  the  merits  of  the  charge  during  the 
alternative  case  processing  procedure. 
Should  the  parties  be  unable  to  resolve 
their  dispute,  an  agent  of  the  Region 
who  was  not  involved  in  the  alternative 
case  processing  procedure  conducts  an 
investigation. 


Preliminary  results  of  the  Customer 
Service  Survey  confirm  that  a  majority 
of  charges  are  resolved  during  the 
investigator},'  process.  This  alternative 
case  processing  procedure  allows  the 
parties  to  agree  to  attempt  to  resolve 
their  dispute  prior  to  attempting  to 
prove  their  allegations  or  defenses.  The 
use  of  this  procedure  will  assist  the 
parties  in  resolving  disputes  earlier  in 
the  process,  even  if  a  charge  is  filed. 

Section  2423.8 

This  section,  similar  to  proposed 
§  2423.1,  deletes  the  requirement  to 
delay  an  investigation  for  15  days  since 
Regional  Office  representatives  are 
available  to  assist  parties  in  resolving 
ULP  disputes  both  prior  to  the  filing  of 
a  charge  and  during  the  course  of  the 
investigation.  This  section  continues  the 
requirement  that  all  persons  are 
expected  to  fully  cooperate  with  the 
Regional  Director  in  the  investigation  of 
charges.  The  term  "fully  cooperate"  is 
not  currently  defined  in  the  regulations. 
The  proposed  regulation  delineates 
what  is  included  within  the  requirement 
to  cooperate.  The  cooperation 
requirement  is  identical  for  all  parties, 
whether  a  Charging  Party  or  a  Charged 
Party.  The  section  provides  that 
cooperation  includes,  as  deemed 
appropriate  by  the  Regional  Director:  (1) 
making  union  officials,  employees,  and 
agency  supervisors  and  managers 
available  to  give  sworn/affirmed 
testimony  regarding  matters  under 
investigation;  (2)  producing 
documentary  evidence  pertinent  to  the 
matters  under  investigation;  and  (3) 
providing  statements  of  position  in  the 
matters  under  investigation.  This  is  the 
same  standard  of  cooperation  that 
always  has  been  applied  to  Charging 
Parties  and  that  always  has  been 
expected  of  Charged  Parties.  In  addition, 
the  preliminary  results  of  the  Customer 
Service  Survey  reveal  that  a  significant 
majority  of  agency  and  labor 
organization  re.s'pondents  and 
individual  respondents  believes  that 
parties  should  be  required  to  cooperate 
during  an  investigation.  A  party  is  only 
required  to  cooperate  to  that  degree 
deemed  appropriate  by  the  Regional 
Director,  as  determined  on  a  case-bv- 
case  basis.  However,  any  party  may 
submit  evidence  to  the  Region  during  an 
investigation  even  if  that  evidence  was 
not  requested  by  the  Region.  In  those 
situations  where  a  Charging  Party  fails 
or  refuses  to  cooperate  and  such 
cooperation  has  been  deemed 
appropriate  by  the  Regional  Director, 
the  Region  may  dismiss  the  charge.  In 
those  situations  where  a  Charged  Party 
fails  or  refuses  to  cooperate  and  such 
cooperation  has  been  deemed 


appropriate  by  the  Regional  Director, 
the  General  Counsel  may.  in  appropriate 
circumstances,  exercise  existing 
authority  to  issue  an  investigative 
subpoena  under  5  L'.S.C.  7132(a)  of  the 
Statute  and  enforce  an  investigative 
subpoena  in  an  appropriate  United 
States  district  court  under  5  U.S.C. 
7132(b). 

This  section  also  continues  the 
General  Counsel's  policy  to  protect  the 
identity  of  individuals  who  submit 
statements  and  information  during  the 
investigation,  and  to  protect  against  the 
disclosure  of  documents  obtained 
during  the  investigation,  as  a  means  of 
assuring  the  General  Counsel's 
continuing  ability  to  obtain  all  relevant 
information.  The  section  also  notes  the 
new  prehearing  disclosure  requirement 
in  §  2423.23  that  requires  parties,  after 
issuance  of  complaint  but  before  a  ULP 
hearing,  to  exchange  identification  of 
witnesses,  a  synopsis  of  their  expected 
testimony  and  documents  proposed  to 
be  offered  into  evidence  at  the  hearing. 

Section  2423  9 

This  section,  providing  for  the 
amendment  of  charges,  is  unchanged. 

Section  2423  10 

This  section,  describing  the  actions 
that  can  be  taken  by  a  Regional  Director 
on  a  charge  and  the  processing  of 
requests  for  appropriate  temporary  relief 
under  5  U.S.C.  7123(d),  remains 
unchanged  except  for  editorial 
modifications. 

Section  2423. 1 1 

This  section  describes  the  process  for 
appealing  Regional  Director  decisions 
not  to  issue  a  complaint.  Aside  from 
editorial  modifications,  the  section 
deletes  the  requirement  that  a  Charging 
Party  ser\e  notice  of  an  appeal  or  a 
request  for  an  extension  of  time  on  the 
other  party(ies).  The  current  section 
provides  that  the  failure  to  fulfill  this 
service  requirement  does  not  affect  the 
validity  of  the  appeal.  Since  the  OGC 
notifies  the  Charged  Party  of  an  appeal 
and  a  request  for  extension  of  time 
when  confirming  receipt  of  an  appeal, 
there  is  no  need  to  continue  this  ser\'ice 
requirement.  In  addition,  a  new 
subsection  (e)  is  added  which  sets  forth 
the  grounds  upon  which  an  appeal  may 
be  granted  by  the  General  Counsel.  The 
General  Counsel  may  grant  an  appeal  if 
a  party  establishes  that  one  of  the 
following  five  grounds  exists: 

1.  The  Regional  Director's  decision 
did  not  consider  material  facts  that 
would  have  resulted  in  issuance  of  a 
complaint; 


45016 


Federal 


Register /Vol. 


63.  No.  163 /Monday,  August  24,  1998 /Proposed  Rules 


2.  The  Regional  Director's  decision  is 
based  on  a  material  fact  that  is  clearly 
erroneous; 

3.  The  Regional  Director's  decision  is 
based  on  an  incorrect  statement  of  the 
applicable  rule  of  law; 

4.  There  is  no  Authority  precedent  on 
the  legal  issue  in  the  case;  or 

5.  The  manner  in  which  the  Region 
conducted  the  investigation  has  resulted 
in  prejudicial  error. 

These  standards,  which  were  first 
announced  in  1996.  set  forth  a  fair  and 
consistent  approach  to  the  decisional 
analysis  that  is  conducted  in  each 
appeal  case.  Their  pul)Hcation  as  part  of 
the  regulations  puts  all  persons  on 
notice  of  the  standards  needed  t(»  be 
established  to  sustain  an  appeal.  In  an 
effort  to  further  promote  the  parties' 
appHcation  of  the  appeals  standards  in 
fashioning  their  appeal,  every  dismissal 
letter  issued  by  a  Regional  Director 
routinely  will  include  an  attachment 
which  provides  an  explanation  of  the 
appeals  process  and  the  manner  in 
which  each  of  the  standards  for  review 
can  be  established.  The  proposed 
regulation  also  adds  a  subsection  to 
codify  the  current  practice  with  respect 
to  motions  to  reconsider  decisions  on 
appeal.  Motions  are  granted  only  if 
extraordinary  circumstances  are 
established  in  the  moving  papers. 

Section  2423.12 

This  section  describes  the  settlement 
of  ULP  charges  after  a  Regional  Director 
determination  to  issue  a  complaint  but 
prior  to  the  actual  issuance  of  a 
complaint.  This  section  differs  from 
proposed  ^  2423.1  which  concerns 
resolving  ULP  disputes  both  before  and 
after  a  charge  is  filed,  but  in  any  event 
before  the  Regional  Director  makes  a 
determination  to  issue  a  complaint.  This 
section,  which  provides  for  both 
unilateral  and  bilateral  settlement 
agreements,  remains  unchanged  except 
for  editorial  modifications. 

Part  2429 — Miscellaneous  and  General 
Requirements 

Section  2429.24 

Paragrapti  (e)  of  this  section,  which 
generally  concerns  the  manner  in  which 
parties  may  file  documents,  is  revised  to 
reference  that  ULP  charges  are  filed 
pursuant  to  §  2423.6,  and  that 
supporting  evidence  and  documents 
may  not  be  submitted  to  the  Region  by 
facsimile  transmission. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  the  General  Counsel  of  the  FLRA 
has  determined  that  this  regulation,  as 


amended,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because  this 
rule  applies  to  federal  emplovees. 
federal  agencies,  and  labor  organizfitions 
representing  federal  employees. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  change  will  not  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  ttje  aggregate,  or  by  the 
private  sector,  of  .SlOO, 000,000  or  more 
in  any  one  year  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  artionp  were 
deemed  necessary  under  the  provismns 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  action  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  5100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  oi 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Paperwork  Reduction  Act  of  1995 

The  amended  regulations  contain  no 
additional  information  collection  or 
record  keeping  requirement  under  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3501. etseq. 

List  of  Subjects  in  5  CFR  Parts  2421, 
2423,  and  2429 

Administrative  practice  and 
procedure,  Government  employees. 
Labor  management  relations. 

For  the  reasons  discussed  in  the 
preamble,  the  General  Counsel  of  the 
Federal  Labor  Relations  Authority 
proposes  to  amend  5  CFR  Parts  2421, 
2423,  and  2429  as  follows: 

PART  2421— MEANING  OF  TERMS  AS 
USED  IN  THIS  SUBCHAPTER 

1.  The  authority  citation  for  part  2421 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  7134. 

2.  Part  2421  is  amended  by  adding 
§§  2421.23  and  2421.24  to  read  as 
follows; 

§2421.23    Charging  Party. 

Charging  Party  means  the  individual, 
labor  organization,  activity  or  agency 
filing  an  unfair  labor  practice  charge 


with  a  Regional  Directoi  under  part 
2423  of  this  subchaplei. 

§2421.24    Charged  Party. 

Charged  Party  means  the  activity. 
agenc\  or  labor  organization  charged 
with  allegedly  having  engaged  in,  or 
engaging  in.  ar  uiifaii  latior  practice 
under  part  2423  of  this  subchapter. 

PART  2423— UNFAIR  LABOR 
PRACTICE  PROCEEDINGS 

3.  The  authority  citation  for  part  2423 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  71.34. 

3a.  Section  2423.1  is  removed. 

4.  Subpart  A  of  part  2423  is  revised 
to  read  as  follows: 

Subpart  A— Filing,  Investigating,  Resolving, 
and  Acting  on  Charges 

Sec. 

242.3.1     Resolution  of  unfair  labor  practice 
disputes  prior  to  a  Regional  Director 
determination  to  issue  a  complaint. 

2423.2  Alternative  Dispute  Resolution 
(ADR)  services. 

2423.3  Who  may  file  charges. 

2423.4  Contents  of  the  charge;  supporting 
evidence  and  documents. 

2423.5  [Reserved] 

2423.6  Filing  and  service  of  copies. 

2423.7  Alternative  case  processing 
procedure. 

2423.8  Investigation  of  charges. 

2423.9  Amendment  of  charges. 

2423.10  Action  by  the  Regional  Director. 

2423.11  Determination  not  to  issue 
complaint;  review  of  action  by  the 
Regional  Director. 

2423.12  Settlement  of  unfair  labor  practice 
charges  after  a  Regional  Director 
determination  to  issue  a  complaint  but 
prior  to  issuance  of  a  complaint. 

2423.13-2423.19     (Reserved] 

Subpart  A — Filing,  Investigating, 
Resolving,  and  Acting  on  Charges 

§  2423.1  Resolution  of  unfair  labor 
practice  disputes  prior  to  a  Regional 
Director  determination  to  issue  a  complaint. 

(a)  Resolving  unfair  labor  practice 
disputes  prior  to  filing  a  charge.  The 
purposes  and  policies  of  the  Federal 
Service  Labor-Management  Relations 
Statute  can  best  be  achieved  by  the 
collaborative  efforts  of  all  persons 
covered  by  that  law.  The  General 
Counsel  encourages  all  persons  to  meet 
and.  in  good  faith,  attempt  to  resolve 
unfair  labor  practice  disputes  prior  to 
fding  unfair  labor  practice  charges.  If 
requested  or  agreed  to  by  both  parties, 
a  representative  of  the  Regional  Office, 
in  appropriate  circumstances,  may 
participate  in  these  meetings  to  assist 
the  parties  in  identifying  the  issue  and 
their  interests  and  in  resolving  the 
dispute. 
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(b)  Resolving  unfair  labor  practice 
disputes  after  filing  a  charge.  The 
General  Counsel  encourages  the 
informal  resolution  of  unfair  labor 
practice  allegations  subsequent  to  the 
filing  of  a  charge  and  prior  to  the 
issuance  of  a  complaint  by  a  Regional 
Director.  A  representative  of  the 
appropriate  Regional  Office,  as  part  of 
the  investigation,  may  assist  the  parties 
in  informally  resolving  their  dispute. 

§  2423.2    Alternative  Dispute  Resolution 
(ADR)  services. 

(a)  Purpose  of  ADR  sen'ices.  The 
Office  of  the  General  Counsel  furthers 
its  mission  by  promoting  stable  and 
productive  labor-management 
relationships  governed  by  the  Federal 
Service  Labor-Management  Relations 
Statute  and  by  providing  services  which 
assist  labor  organizations  and  agencies, 
on  a  voluntary  basis:  to  develop 
collaborative  labor-management 
relationships;  to  avoid  unfair  labor 
practice  disputes:  and  to  resolve  any 
unfair  labor  practice  disputes 
informally. 

(b)  Types  of  ADR  Services.  Agencies 
and  labor  organizations  may  request  the 
Office  of  the  General  Counsel  to  provide 
any  of  the  following  services: 

(1)  Facilitation.  Assisting  the  parties 
in  improving  their  labor-management 
relationship  as  governed  by  the  Federal 
Service  Labor-Management  Relations 
Statute; 

(2)  Inten'ention.  Intervening  when 
parties  are  experiencing  or  expect 
significant  unfair  labor  practice 
disputes; 

(3)  Training.  Training  labor 
organization  officials  and  agency 
representatives  on  their  rights  and 
responsibilities  under  the  Federal 
Service  Labor-Management  Relations 
Statute  and  how  to  avoid  litigation  over 
those  rights  and  responsibilities,  and  on 
utilizing  problem  solving  and  ADR 
skills,  techniques,  and  strategies  to 
resolve  informally  unfair  labor  practice 
disputes;  and 

(4)  Education.  Working  with  the 
parties  to  recognize  the  benefits  of,  and 
establish  processes  for,  avoiding  unfair 
labor  practice  disputes,  emd  resolving 
any  unfair  labor  practice  disputes  that 
arise  by  consensual,  rather  than 
adversarial,  methods. 

(c)  ADR  services  after  initiation  of  an 
investigation.  As  part  of  processing  an 
unfair  labor  practice  charge,  the  Office 
of  the  General  Counsel  may  suggest  to 
the  parties,  as  appropriate,  that  they 
may  benefit  from  these  ADR  services. 

§  2423.3    Who  may  file  charges. 

Any  person  may  charge  an  activity, 
agency  or  labor  organization  with 


having  engaged  in,  or  engaging  in,  anv 
unfair  labor  practice  prohibited  under  ,5 
U.S.C.  7116. 

§  2423.4    Contents  of  the  charge; 
supporting  evidence  and  documents. 

(a)  What  to  file.  The  Charging  Party 
may  file  a  charge  alleging  a  violation  of 
5  U.S.C.  7116  by  completing  a  form 
prescribed  by  the  General  Counsel,  or 
on  a  substantially  similar  form,  that 
contains  the  following  information: 

(1)  The  name,  address,  telephone 
number,  and  facsimile  number  (where 
facsimile  equipment  is  available)  of  the 
Charging  Party; 

(2)  The  name,  address,  telephone 
number,  and  facsimile  number  (where 
facsimile  equipment  is  available)  of  the 
Charged  Party; 

(3)  The  name,  address,  telephone 
number,  and  facsimile  number  (whe.'^ 
facsimile  equipjnent  is  available)  of  the 
Charging  Party's  point  of  contact; 

(4)  The  name,  address,  telephone 
number,  and  facsimile  number  (where 
facsimile  equipment  is  available)  of  the 
Charged  Party's  point  of  contact: 

(5)  A  clear  and  concise  statement  of 
the  facts  alleged  to  constitute  an  unfair 
labor  practice  including  the  date  and 
place  of  occurrence  of  the  particular 
acts;  and 

(6)  A  statement  of  any  other 
procedure  invoked  involving  the  subject 
matter  of  the  charge  and  the  results,  if 
any,  including  whether  the  subject 
matter  raised  in  the  charge: 

(i)  Has  been  raised  previously  in  a 
grievance  procedure; 

(ii)  Has  been  referred  to  the  Federal 
Service  Impasses  Panel,  the  Federal 
Mediation  and  Conciliation  Service,  the 
Equal  Employment  Opportunity 
Commission,  the  Merit  Systems 
Protection  Board,  or  the  Office  of  the 
Special  Counsel  for  consideration  or 
action;  or 

(iii)  Involves  a  negotiability  issue 
raised  by  the  Charging  Party  in  a 
petition  pending  before  the  Authority 
pursuant  to  part  2424  of  this  subchapter. 

(b)  Declaration  of  truth  and  statement 
of  service.  A  charge  shall  be  in  writing 
and  signed  and  shall  contain  a 
declaration  by  the  person  signing  the 
charge,  under  the  penalties  of  the 
Criminal  Code  (18  U.S.C.  1001),  that  its 
contents  are  true  and  correct  to  the  best 
of  that  person's  knowledge  and  belief.  A 
charge  shall  also  contain  a  statement 
that  the  Charging  Party  served  the 
charge  on  the  Charged  Party,  and  shall 
list  the  person's  name,  title,  location, 
date  of  service  and  method  of  service. 

(c)  Self-contained  document.  A  charge 
shall  be  a  self-contained  document 
describing  the  alleged  unfair  labor 
practice  without  a  need  to  refer  to  other 
documents. 


(d)  Supporting  evidence  and 
documents  and  potential  witnesses. 
When  filing  a  charge,  the  Charging  Party 
shall  submit  to  the  Regional  Director 
any  supporting  evidence  and 
documents,  including,  but  not  limited 
to.  correspondence  and  memoranda, 
records,  reports,  applicable  collective 
bargaining  agreement  clauses, 
memoranda  of  understanding,  minutes 
of  meetings,  applicable  regulations, 
statements  of  position  and  other 
documentary  evidence.  The  Charging 
Party  also  shall  identify  potential 
witnesses  and  shall  provide  a  brief 
synopsis  of  their  expected  testimony. 

§  2423.5     [Reserved] 

§  2423.6    Filing  and  service  of  copies. 

(a)  UViere  to  file.  A  Charging  Party 
shall  file  the  charge  with  the  Regional 
Director  for  the  region  in  which  the 
alleged  unfair  labor  practice  has 
occurred  or  is  occurring.  A  charge 
alleging  that  an  unfair  labor  practice  has 
occurred  or  is  occurring  in  two  or  more 
regions  may  be  filed  with  the  Regional 
Director  in  any  of  those  regions. 

(b)  Filing  date.  A  charge  is  deemed 
filed  when  it  is  received  by  a  Regional 
Director. 

(c)  Method  of  filing.  A  Charging  Party 
may  file  a  charge  with  a  Regional  Office 
in  person  or  by  commercial  delivery, 
first-class  mail,  or  certified  mail.  A 
Charging  Party  also  may  file  a  charge  by 
facsimile  transmission  if  the  charge  does 
not  exceed  5  pages.  If  filing  by  facsimile 
transmission,  the  Charging  Party  is  not 
required  to  file  an  original  copy  of  the 
charge  with  the  Region.  Supporting 
evidence  and  documents  may  not  be 
submitted  by  facsimile  transmission. 

(d)  Sen'ice  of  the  charge.  The 
Charging  Party  shall  serve  a  copy  of  the 
charge  (without  supporting  evidence 
and  documents)  on  the  Charged  Party. 
Where  facsimile  equipment  is  available, 
the  charge  may  be  served  by  facsimile 
transmission  in  accordance  with 
paragraph  (c)  of  this  section.  The  Region 
routinely  serves  a  copy  of  the  charge  on 
the  Charged  Party,  but  the  Charging 
Party  remains  responsible  for  serving 
the  charge  in  accordance  with  this 
paragraph. 

§  2423.7    Alternative  case  processing 
procedure. 

(a)  Alternative  case  processing 
procedure.  The  Region  may  utilize  an 
alternative  case  processing  procedure  to 
assist  the  parties  in  resolving  their 
unfair  labor  practice  dispute,  if  the 
parties  agree,  by  facilitating  a  problem- 
solving  approach,  rather  than  initially 
investigating  the  particular  facts  and 
determining  the  merits  of  the  charge. 
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(b)  No  evidence  is  taken.  The  purpose 
of  the  alternative  case  processirijj 
procedure  ib  to  resolve  the  underlying 
unfair  labor  practice  dispute  without 
determining  the  merits  of  the  c:harge. 
The  role  of  the  agent  is  to  assist  the 
parties  in  that  endeavor  by  fac:ilitating  a 
solution  rather  than  conducting  an 
investigation.  No  testimonial  or 
documentary  evidence  or  position  on 
the  merits  of  the  charge  may  be  gathered 
during  the  alternative  case  processing 
procedure  or  entered  into  the  case  file. 

(c)  Investigation  is  not  waived.  If  the 
parties  are  unable  to  resolve  the  dispute, 
the  Region  conducts  an  investigation  on 
the  merits  of  the  charge.  The  agent  who 
is  involved  in  the  alternative  case 
processing  procedure  mav  not  be 
involved  in  any  subsequent 
investigation  on  the  merits  of  the 
charge. 

§  2423.8    Investigation  of  charges. 

(a)  Investigation.  The  Regional 
Director,  on  behalf  of  the  General 
Counsel,  conducts  such  investigation  of 
the  charge  as  the  Regional  Director 
deems  necessary.  During  the  course  of 
the  investigation,  all  parties  involved 
are  afforded  an  opportunity  to  present 
their  evidence  and  views  to  the  Regional 
Director. 

(b)  Cooperation.  The  purposes  and 
policies  of  the  Federal  Service  Labor- 
Management  Relations  Statute  can  best 
be  achieved  by  the  full  cooperation  of 
all  parties  involved  and  the  timely 
submission  of  all  potentially  relevant 
information  from  all  potential  sources 
during  the  course  of  the  investigation. 
All  persons  are  expected  to  cooperate 
fully  with  the  Regional  Director  in  the 
investigation  of  charges.  Cooperation 
includes  any  of  the  following  actions, 
when  deemed  appropriate  by  the 
Regional  Director: 

n)  Making  union  officials,  employees 
and  agency  supervisors  and  managers 
available  to  give  sworn/affirmed 
testimony  regarding  matters  under 
investigation: 

(2)  Producing  documentary  evidence 
pertinent  to  the  matters  under 
investigation;  and 

(3)  Providing  statements  of  position 
on  the  matters  under  investigation. 

(c)  Confidentiality.  It  is  the  General 
Counsel's  policy  to  protect  the  identity 
of  individuals  who  submit  statements 
and  information  during  the 
investigation,  and  to  protect  against  the 
disclosure  of  documents  obtained 
during  the  investigation,  as  a  means  of 
assuring  the  General  Counsel's 
continuing  ability  to  obtain  all  relevant 
information.  After  issuance  of  a 
complaint  and  in  preparation  for  a 
hearing,  however,  identification  of 


witnesses,  a  synopsis  of  their  expected 
testimony  and  documents  proposed  to 
be  offered  into  evidence  at  the  hearing 
may  be  disclosed  as  required  by  the 
prehearing  disclosure  requirements  in 
ii2423.23. 

§  2423.9    Amendment  of  charges. 

Prior  to  the  issuance  of  a  complaint, 
the  Charging  Party  may  amend  the 
charge  in  accordance  with  the 
requirements  set  forth  in  i?  2423.6. 

§  2423.10    Action  by  the  Regional  Director. 

(a)  Regional  Director  action.  The 
Regional  Director  may  take  action  which 
may  consist  of  the  following,  as 
appropriate: 

(1)  Approving  a  request  to  withdraw 
a  charge: 

(2)  Refusing  to  issue  a  complaint; 

(3)  Approving  a  written  settlement 
agreement  in  accordance  with  the 
provisions  of  §  2423.12: 

(4)  Issuing  a  complaint;  or 
(,t)  \Vithdra%ving  a  complaint. 

(b)  Request  for  appropriate  temporary 
relief.  Parties  may  request  the  General 
Counsel  to  seek  appropriate  temporary 
relief  (including  a  restraining  order) 
under  5  U.S.C.  7123(d).  The  General 
Counsel  may  initiate  and  prosecute 
injunctive  proceedings  under  5  U.S.C. 
7123(d)  only  upon  approval  of  the 
.•\uthority.  A  determination  by  the 
General  Counsel  not  to  seek  approval  of 
the  .Authority  to  seek  such  temporary 
relief  is  final  and  may  not  be  appealed 
to  the  Authority. 

(c)  General  Counsel  requests  to  the 
Authority.  When  a  complaint  issues  and 
the  .A.uthority  approves  the  General 
Counsel's  request  to  seek  appropriate 
temporary  relief  (including  a  restraining 
order)  under  5  U.S.C.  7123(d),  the 
General  Counsel  may  make  application 
for  appropriate  temporary  relief 
(including  a  restraining  order)  in  the 
district  court  of  the  United  States  within 
which  the  unfair  labor  practice  is 
alleged  to  have  occurred  or  in  which  the 
party  sought  to  be  enjoined  resides  or 
transacts  business.  Temporary  relief  will 
be  sought  if  the  record  establishes 
probable  cause  that  an  unfair  labor 
practice  is  being  committed.  Temporary 
relief  will  not  be  sought  if  it  will 
interfere  with  the  ability  of  the  agency 
to  carry  out  its  essential  functions. 

(d)  Actions  subsequent  to  obtaining 
appropriate  temporary  relief.  The 
General  Counsel  informs  the  district 
court  which  granted  temporary  relief 
pursuant  to  5  U.S.C.  7123(d)  whenever 
an  Administrative  Law  Judge 
recommends  dismissal  of  the  complaint, 
in  whole  or  in  part. 


§  2423.1 1     Determination  not  to  issue 
complaint;  review  of  action  by  the  Regional 
Director. 

(a)  Opportunity  to  withdraw  a  charge. 
If  the  Regional  Director  determines  that 
the  charge  has  not  been  timely  filed, 
that  the  charge  fails  to  state  an  unfair 
labor  practice,  or  for  other  appropriate 
reasons,  the  Regional  Director  may 
request  the  Charging  Party  to  withdraw 
the  charge. 

(b)  Dismissal  letter.  If  the  Charging 
Party  does  not  withdraw^  the  charge 
within  a  reasonable  period  of  time,  the 
Regional  Director  may  dismiss  the 
charge  and  provide  the  parties  with  a 
written  statement  of  the  reasons  for  not 
issuing  a  complaint. 

(c)  Appeal  of  a  dismissal  letter.  The 
Charging  Party  may  obtain  review  of  the 
Regional  Director's  decision  not  to  issue 
a  complaint  by  filing  an  appeal  with  the 
General  Counsel  within  25  days  after 
service  of  the  Regional  Director's 
decision. 

(d)  Extension  of  time.  The  Charging 
Party  may  file  a  request,  in  writing,  for 
an  extension  of  time  to  file  an  appeal, 
which  shall  be  received  by  the  General 
Counsel  not  later  than  5  days  before  the 
date  the  appeal  is  due.  A  Charging  Party 
shall  serve  a  copy  of  the  request  for  an 
extension  of  time  on  the  Regional 
Director. 

(e)  Grounds  for  granting  an  appeal. 
The  General  Counsel  may  grant  an 
appeal  when  the  appeal  establishes  at 
least  one  of  the  following  grounds: 

(1)  The  Regional  Director's  decision 
did  not  consider  material  facts  that 
w'ould  have  resulted  in  issuance  of 
complaint; 

(2)  The  Regional  Director's  decision  is 
based  on  a  material  fact  that  is  clearly 
erroneous; 

(3)  The  Regional  Director's  decision  is 
based  on  an  incorrect  statement  of  the 
applicable  rule  of  law; 

(4)  There  is  no  Authority  precedent 
on  the  legal  issue  in  the  case;  or 

(5)  The  manner  in  which  the  Region 
conducted  the  investigation  has  resulted 
in  prejudicial  error. 

(f)  General  Counsel  action.  The 
General  Counsel  may  deny  the  appeal  of 
the  Regional  Director's  refusal  to  issue 

a  complaint,  or  may  grant  the  appeal 
and  remand  the  case  to  the  Regional 
Director  to  take  further  action.  The 
General  Counsel's  decision  on  the 
appeal  states  the  grounds  for  denying  or 
granting  the  appeal  and  is  served  on  all 
the  parties.  The  decision  of  the  General 
Counsel  is  final. 

(g)  Reconsideration.  After  the  General 
Counsel  issues  a  final  decision,  the 
Charging  Party  may  move  fot 
reconsideration  of  the  final  decision  if  it 
can  establish  extraordinary 


PART  2421 
GENERAL 


Federal  Register /  Vol.  63,  No.  163 /Monday.  August  24.  1998 /Proposed  Rules  45019 


circumstances  in  its  moving  papers.  The 
motion  shall  be  filed  within  10  days 
after  service  of  the  General  Counsel's 
final  decision.  A  motion  for 
reconsideration  shall  state  with 
particularity  the  extraordinary 
circumstances  claimed  and  shall  be 
supported  by  appropriate  citations. 

§  2423.1 2    Settlement  of  unfair  labor 
practice  charges  after  a  Regional  Director 
determination  to  issue  a  complaint  but  prior 
to  issuance  of  a  complaint. 

(a)  Bilateral  informal  settlement 
agreement.  Prior  to  issuing  a  complaint, 
the  Regional  Director  may  afford  the 
Charging  Party  and  the  Charged  Party  a 
reasonable  period  of  time  to  enter  into 
an  informal  settlement  agreement  to  be 
approved  by  the  Regional  Director. 
When  a  Charged  Party  complies  with 
the  terms  of  an  informal  settlement 
agreement  approved  by  the  Regional 
Director,  no  further  action  is  taken  in 
the  case.  If  the  Charged  Party  fails  to 
perform  its  obligations  under  the 
approved  informal  settlement 
agreement,  the  Regional  Director  may 
institute  further  proceedings. 

(b)  Unilateral  informal  settlement 
agreement.  If  the  Charging  Party  elects 
not  to  become  a  party  to  an  informal 
settlement  agreement  which  the 
Regional  Director  concludes  effectuates 
the  policies  of  the  Federal  Service 
Labor-Management  Relations  Statute, 
the  agreement  may  be  between  the 
Charged  Party  and  the  Regional 
Director.  The  Regional  Director  issues  a 
letter  stating  the  grounds  for  approving 
the  settlement  agreement  and  declining 
to  issue  a  complaint.  The  Charging  Party 
may  obtain  review  of  the  Regional 
Director's  action  by  filing  an  appeal 
with  the  General  Counsel  in  accordance 
with  §  2423.11(c)  and  (d).  The  General 
Counsel  takes  action  on  the  appeal  as 
set  forth  in  §  2423.11(f)  and  (g). 

§§2423.13-2423.19    [Reserved] 

PART  242&— MISCELLANEOUS  AND 
GENERAL  REQUIREMENTS 

5.  The  authority  citation  for  part  2429 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  7134. 

6.  Section  2429.24  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  2429.24    Place  and  method  of  filing; 
acl(nowledgment 

***** 

(e)  All  documents  filed  pursuant  to 
this  section  shall  be  filed  in  person,  by 
commercial  delivery,  by  first-class  mail, 
or  by  certified  mail;  except  for  unfair 
labor  practice  charges  filed  in 
accordance  with  §  2423.6  of  this 
subchapter.  Provided,  however,  that 


where  facsimile  equipment  is  available, 
motions;  information  pertaining  to 
prehearing  disclosure,  conferences, 
orders,  or  hearing  dates,  times,  and 
locations;  information  pertaining  to 
subpoenas;  and  other  similar  matters; 
except  for  supporting  evidence  and 
documents  submitted  pursuant  to 
§§  2423.4  and  2423.6  of  this  subchapter, 
may  be  filed  by  facsimile  transmission, 
provided  that  the  entire  individual 
filing  by  the  party  does  not  exceed  10 
pages  in  total  length,  with  normal 
margins  and  font  sizes. 
***** 

Dated:  August  19.  1998. 
Joseph  Swerdzewski, 

General  Counsel,  Federal  Labor  Relations 

Authority. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 061 77-97] 
RIN  1545-AV18 

Qualified  State  Tuition  Programs 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to 
qualified  State  tuition  programs 
(QSTPs).  These  proposed  regulations 
reflect  changes  to  the  law  made  bv  the 
Small  Business  Job  Protection  Act  of 
1996  and  the  Taxpayer  Relief  Act  of 
1997.  The  proposed  regulations  affect 
QSTPs  established  and  maintained  bv  a 
State  or  agency  or  instrumentality  of  a 
State,  and  individuals  receiving 
distributions  from  QSTPs.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  November  23.  1998. 
Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for 
Wednesday,  January  6,  1999,  at  10  a.m. 
must  be  received  by  December  16,  1998. 
ADDRESSES:  Send  submissions  to 
CC:DOM:CORP:R  (REG-1061 77-97), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-1061 77-97). 
Courier's  Desk,  Internal  Revenue 


Service,  1111  Constitution  Avenue,  NW, 
Washington  DC.  Altemativelv. 
taxpayers  may  submit  comments 
electronically  via  the  Internet  bv 
selecting  the  "Tax  Regs  "  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html.  The  public 

hearing  will  be  held  in  room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue  NW..  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  proposed  regulations. 
Monice  Rosenbaum.  (202)  622-6070: 
concerning  the  proposed  estate  and  gift 
tax  regulations.  Susan  Hurwitz  (202) 
622-3090:  concerning  submissions  and 
the  hearing,  Michael  Slaughter,  (202) 
622-7190  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasun,',  Office  of 
Information  and  Regulatory  Affairs. 
Washington  DC  20503,  with  copies  to 
the  Internal  Revenue  Ser\ice.  Attn:  IRS 
Reports  Clearance  Officer.  OP:FS:FP. 
Washington.  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  October  23,  1998. 
Comments  are  specificallv  requested 
concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Ser\ice.  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information: 

How  the  quality,  utility,  and  claritv  of 
the  information  to  be  collected  mav  be 
enhanced: 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  or  services  to  provide 
information. 

The  collection  of  informction  in  this 
proposed  regulation  is  in  §^1.529- 
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2(e)(4),  1.529-2(0  and  (i).  1.529-4,  and 
1.529-5(b)(2).  This  information  is 
required  by  the  IRS  to  verify  compliance 
with  sections  529(b)(3),  (4),'(7)  and  (d). 
This  information  will  be  used  by  the  IRS 
and  individuals  receiving  distributions 
from  QSTPs  to  determine  that  the 
taxable  amount  of  the  distribution  has 
been  computed  correctly.  The  collection 
of  information  is  required  to  obtain  the 
benefit  of  being  a  QSTP  described  in 
section  529.  The  likely  respondents 
and/or  recordkeepers  are  state 
governments  and  distributees  who 
receive  distributions  under  the 
programs.  The  burden  for  reporting 
distributions  is  reflected  in  the  burden 
for  Form  1099-G,  Certain  Government 
Payments.  The  burden  for  electing  to 
take  certain  contributions  to  a  QSTP 
into  account  ratably  over  a  five  year 
period  in  determining  the  amount  of 
gifts  made  during  the  calendar  year  is 
reflected  in  the  burden  for  Form  709, 
Federal  Gift  Tax  Return. 

Estimated  total  annual  reporting/ 
recordkeeping  burden:  705,000  hours. 

Estimated  average  annual  burden  per 
respondent/recordkeeper:  35  hours,  10 
minutes. 

Estimated  number  of  respondents/ 
recordkeepers:  20,051. 

Estimated  annual  frequency  of 
responses:  On  occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.6103. 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  relating  to 
qualified  State  tuition  programs 
described  in  section  529.  Section  529 
was  added  to  the  Internal  Revenue  Code 
by  section  1806  of  the  Small  Business 
Job  Protection  Act  of  1996.  Public  Law 
104-188,  110  Stat.  1895.  Section  529 
was  modified  by  sections  211  and 
1601(h)  of  the  Taxpayer  Relief  Act  of 
1997,  Public  Law  105-34,  1 1 1  Stat.  810 
and  1092. 

Section  529  provides  tax-exempt 
status  to  qualified  State  tuition 
programs  (QSTPs)  established  and 
maintained  by  a  State  (or  agency  or 
instrumentality  thereof]  under  which 
persons  may  (1)  purchase  tuition  credits 


or  certificates  on  behalf  of  a  designated 
beneficiary  entitling  the  beneficiary  to  a 
waiver  or  payment  of  qualified  higher 
education  expenses,  or  (2)  contribute  to 
an  account  established  exclusively  for 
the  purpose  of  meeting  qualified  higher 
education  expenses  of  the  designated 
beneficiary.  Qualified  higher  education 
expenses,  for  purposes  of  section  529, 
are  tuition,  fees,  books,  supplies,  and 
equipment  required  for  enrollment  or 
attendance  at  an  eligible  educational 
institution,  as  well  as  certain  room  and 
board  expenses  for  students  who  attend 
an  eligible  educational  institution  at 
least  half-time.  An  eligible  educational 
institution  is  an  accredited  post- 
secondary  educational  institution 
offering  credit  toward  a  bachelor's 
degree,  an  associate's  degree,  a  graduate- 
level  or  professional  degree,  or  another 
recognized  post-secondary  credential. 
The  institution  must  be  eligible  to 
participate  in  Department  of  Education 
student  aid  programs. 

QSTPs  established  and  maintained  bv 
a  State  (or  agency  or  instrumentality 
thereof)  must  require  all  contributions 
to  the  program  be  made  only  in  cash. 
Neither  contributors  nor  designated 
beneficiaries  may  direct  the  investment 
of  any  contributions  or  any  earnings  on 
contributions.  No  interest  in  the 
program  may  be  pledged  as  security  for 
a  loan.  A  separate  accounting  must  be 
provided  to  each  designated  beneficiary 
in  the  program.  A  program  must  impose 
a  more  than  de  minimis  penalty  on 
refunds  that  are  not  used  for  qualified 
higher  education  expenses,  not  made  on 
account  of  death  or  disability  of  the 
designated  beneficiary,  or  not  made  on 
account  of  a  .scholarship  or  certain  other 
educational  allowances.  A  program 
must  provide  adequate  safeguards  to 
prevent  contributions  in  excess  of  those 
necessary  to  provide  for  the  qualified 
higher  education  expenses  of  the 
beneficiary.  A  specified  individual  must 
be  designated  as  the  beneficiary  at  the 
commencement  of  participation  in  a 
QSTP,  unless  the  interests  in  the 
program  are  purchased  by  a  State  or 
local  government  or  a  tax-exempt 
organization  described  in  section 
501(c)(3)  as  part  of  a  scholarship 
program  operated  by  such  government 
or  organization  under  which 
beneficiaries  to  be  named  in  the  future 
will  receive  the  interests  as 
scholarships. 

Distributions  under  a  QSTP  are 
includible  in  the  gross  income  of  the 
distributee  in  the  manner  as  provided 
under  section  72  to  the  extent  not 
excluded  from  gross  income  under  any 
other  provision.  Distributions  include 
in-kind  benefits  furnished  to  a 
designated  beneficiary  under  a  QSTP. 


Any  distribution,  or  portion  of  a 
distribution,  that  is  transferred  within 
60  days  under  a  QSTP  to  the  credit  of 
a  new  designated  beneficiary  who  is  a 
member  of  the  family  of  the  old 
designated  beneficiary  shall  not  be 
treated  as  a  distribution.  A  change  in  the 
designated  beneficiary  of  an  interest  in 
a  QSTP  shall  not  be  treated  as  a 
distribution  if  the  new  beneficiary  is  a 
member  of  the  family  of  the  old 
beneficiary.  A  member  of  the  family 
means  the  spouse  of  the  designated 
beneficiary  or  an  individual  who  is 
related  to  the  designated  beneficiary  as 
described  in  section  152(a)(1)  through 
(8)  or  is  the  spouse  of  any  of  these 
individuals. 

Section  529,  as  added  to  the  Code  by 
the  Small  Business  Job  Protection  Act  of 
1996  (1996  Act),  contained  provisions 
addressing  the  estate,  gift,  and 
generation-skipping  transfer  tax.  The 
provisions  were  significantly  revised, 
effective  prospectively,  by  the  Taxpayer 
Relief  Act  of  1997  (1997  Act). 

A  contribution  on  behalf  of  a 
designated  beneficiary  to  a  QSTP  which 
is  made  after  August  20,  1996,  and 
before  August  6,  1997,  is  not  treated  as 
a  taxable  gift.  Rather,  the  subsequent 
waiver  (or  payment)  of  qualified  higher 
education  expenses  of  a  designated 
beneficiary  by  (or  to)  an  educational 
institution  under  the  QSTP  is  treated  as 
a  qualified  transfer  under  section 
2503(e)  and  is  not  treated  as  a  transfer 
of  property  by  gift  for  purposes  of 
section  2501.  As  such,  the  contribution 
is  not  subject  to  the  generation-skipping 
transfer  tax  imposed  by  section  2601. 

In  contrast,  under  section  529  as 
amended  by  the  1997  Act,  a 
contribution  on  behalf  of  a  designated 
beneficiary  to  a  QSTP  after  August  5, 
1997,  is  a  completed  gift  of  a  present 
interest  in  property  under  section 
2503(b)  from  the  contributor  to  the 
designated  beneficiary  and  is  not  a 
qualified  transfer  within  themeaning  of 
section  2503(e).  The  portion  of  a 
contribution  excludible  from  taxable 
gifts  under  section  2503(b)  also  satisfies 
the  requirements  of  section  2642(c)(2) 
and,  therefore,  is  also  excludible  for 
purposes  of  the  generation-skipping 
transfer  tax  imposed  under  section 
2601.  For  purposes  of  the  annual 
exclusion,  a  contributor  may  elect  to 
take  certain  contributions  to  a  QSTP 
into  account  ratably  over  a  five-year 
period  in  determining  the  amount  of 
gifts  made  during  the  calendar  year. 
Under  section  529  as  amended  by  the 
1997  Act,  a  transfer  which  occurs  by 
reason  of  a  change  in  the  designated 
beneficiary  of  a  QSTP,  or  a  rollover  from 
the  account  of  one  beneficiary  to  the 
account  of  another  beneficiary  in  a 
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QSTP,  is  not  a  taxable  gift  if  the  new 
beneficiary  is  a  member  of  the  family,  as 
defined  in  section  529(e)(2).  of  the  old 
beneficiary,  and  is  assigned  to  the  same 
generation,  as  defined  in  section  2651, 
as  the  old  beneficiary.  If  the  new 
beneficiary  is  assigned  to  a  lower 
generation  than  the  old  beneficiary,  the 
transfer  is  a  taxable  gift  from  the  old 
beneficiary  to  the  new  beneficiary 
regardless  of  whether  the  new 
beneficiary  is  a  member  of  the  family  of 
the  old  beneficiary.  In  addition,  the 
transfer  will  be  subject  to  the 
generation-skipping  transfer  tax  if  the 
new  beneficiary  is  assigned  to  a 
generation  which  is  two  or  more  levels 
lower  than  the  generation  assignment  of 
the  old  beneficiary.  The  five-year 
averaging  election  for  purposes  of  the 
gift  tax  annual  exclusion  may  be  applied 
to  the  transfer. 

Regarding  the  application  of  the  estate 
tax,  the  value  of  any  interest  in  any 
QSTP  which  is  attributable  to 
contributions  made  by  a  decedent  who 
died  after  August  20,  1996,  and  before 
June  9,  1997,  is  includible  in  the 
decedent's  gross  estate.  In  contrast, 
pursuant  to  the  1997  Act  amendments 
to  section  529,  the  value  of  such  an 
interest  is  not  includible  in  the  gross 
estate  of  a  decedent  who  dies  after  June 
8,  1997,  unless  the  decedent  had  elected 
the  five-year  averaging  rule  for  purposes 
of  the  gift  tax  annual  exclusion  and  died 
before  the  close  of  the  five-year  period. 
In  that  case,  the  portion  of  the 
contribution  allocable  to  calendar  years 
beginning  after  the  decedent's  date  of 
death  is  includible  in  his  gross  estate. 

Also,  pursuant  to  the  1997  Art 
amendments  to  section  529,  the  value  of 
any  interest  in  a  QSTP  held  for  a 
designated  beneficiary  who  dies  after 
June  8,  1997,  is  includible  in  the 
designated  beneficiary's  gross  estate. 

The  Federal  estate  and  gift  tax 
treatment  of  QSTP  interests  has  no 
effect  on  the  actual  rights  and 
obligations  of  the  parties  pursuant  to  the 
terms  of  the  contracts  under  State  law. 
In  addition,  the  estate  and  gift  tax 
treatment  of  contributions  to  a  QSTP 
and  interests  in  a  QSTP  is  generally 
different  from  the  treatment  that  would 
otherwise  apply  under  generally 
applicable  estate  and  gift  tax  principles. 
For  example,  under  most  contracts,  the 
contributor  may  retain  the  right  to 
change  the  designated  beneficiary  of  an 
account,  to  designate  any  person  other 
than  the  designated  beneficiary  to 
whom  funds  may  be  paid  from  the 
account,  or  to  receive  distributions  from 
the  account  if  no  such  other  person  is 
designated.  Such  rights  would 
ordinarily  cause  the  transfer  to  the 
account  to  fail  to  be  a  completed  gift 


and  mandate  inclusion  of  the  value  of 
the  undistributed  interest  in  the  QSTP 
in  the  gross  estate  of  the  contributor 
under  sections  2036  and/or  2038. 
However,  under  section  529.  the  gross 
estate  of  a  contributor  who  dies  after 
June  8,  1997,  does  not  include  the  value 
of  any  interest  in  a  QSTP  attributable  to 
contributions  from  the  contributor 
(except  amounts  attributable  to  calendar 
years  after  death  where  the  five-vear 
averaging  rule  has  been  elected).  Also, 
because  a  contribution  after  August  5, 
1997,  is  a  completed  gift  from  the 
contributor  to  the  designated 
beneficiary,  any  subsequent  transfer 
which  occurs  by  reason  of  a  change  in 
the  designated  beneficiary  or  a  rollover 
from  the  account  of  the  original 
designated  beneficiary  to  the  account  of 
another  beneficiary  is  treated,  to  the 
extent  it  is  subject  to  the  gift  and/or 
generation-skipping  transfer  tax.  as  a 
transfer  from  the  original  designated 
beneficiary  to  the  new  beneficiary.  This 
is  the  result  even  though  the  change  in 
beneficiary  or  the  rollover  is  made  at  the 
direction  of  the  contributor  under  the 
terms  of  the  contract. 

Comments  From  Notice  96-58 

In  Notice  96-58,  1996-2  C.B.  226,  the 
Internal  Revenue  Service  invited 
comments  on  section  529  including  the 
requirements  for  reporting  distributions 
by  QSTPs,  the  requirements  for 
qualification  and  operation  of  programs, 
and  the  treatment  of  distributions  made 
by  programs  for  federal  tax  purposes. 
Eighteen  comments  were  received.  The 
comments  addressed  a  broad  range  of 
issues,  including  but  not  limited  to, 
those  outlined  by  Notice  96-58,  the 
concept  of  account  ownership  and  gift 
tax  rules,  enforcement  of  penalties, 
accounting  and  recordkeeping,  and 
transition  relief  for  programs  in 
existence  on  August  20,  1996.  The 
summary  below  is  not  intended  to  be  a 
complete  discussion  of  the  comments. 
However,  all  matters  presented  in  the 
comments  were  considered  in  the 
drafting  of  this  notice  of  proposed 
rulemaking. 

One  commenter  discussed  in  detail 
the  requirements  that  a  QSTP  be 
"established  and  maintained"  by  a  State 
or  agency  or  instrumentality  of  a  State. 
The  commenter  recommended  a  list  of 
factors  to  be  considered  in  determining 
whether  a  State  maintains  the  program. 
This  commenter  and  others  urged  that 
the  use  of  outside  contractors  or  the 
holding  of  program  deposits  at  a  private 
financial  institution  selected  by  the 
State  not  be  determinative  of  whether 
the  program  was  maintained  bv  the 
State. 


One  commenter  was  endorsed  by 
several  others  for  suggesting  two 
specific  safe  harbors  to  satisf\  the 
requirement  that  a  program  impose 
more  than  a  de  minimis  penalty  on 
refunds.  The  first  safe  harbor  was  a  5 
percent  of  earnings  penalty  on  refunds 
of  earnings  prior  to  the  designated 
beneficiary  matriculating,  reduced  to  at 
least  a  1  percent  penalty  on  refunds  of 
earnings  only  after  the  age  of 
matriculation.  The  second  safe  harbor 
was  a  fixed-rate  safe  harbor  equal  to  the 
lesser  of  S50  or  1  percent  of  the  assets 
distributed.  Another  commenter 
suggested  an  additional  safe  harbor 
based  on  the  return  of  Series  EE  savings 
bonds.  That  commenter  also  suggested 
that  safe  harbors  are  not  necessarily  the 
minimum  acceptable  penalties  and  that 
all  facts  and  circumstances  should  be 
taken  into  account  in  determining  the 
adequacy  of  penalties  that  are  less  than 
the  safe  harbor  penalties. 

Commenters  urged  that  regulations 
limit  or  avoid  rules  requiring  programs 
to  enforce  penalties  or  require 
substantiation  to  ensure  that 
disbursements  are  used  to  pay  for 
qualified  higher  education  expenses. 
Recognizing  however  that  there  may  be 
some  misuse  in  this  area,  commenters 
recommended  that  checks  from  QSTPs 
be  marked  with  a  special  endorsement 
or  be  payable  to  both  the  educational 
institution  and  the  designated 
beneficiary. 

Commenters  suggested  that  the 
prohibition  on  investment  direction  not 
include  a  choice  between  a  prepaid 
tuition  program  and  a  savings  program 
(established  and  maintained  in  one 
State),  a  choice  among  options  in  a 
prepaid  tuition  program,  a  choice 
among  options  for  the  initial 
contribution  to  the  program,  or  an 
opportunity  to  change  investment 
strategies.  One  commenter  suggested 
that  the  prohibition  on  investment 
direction  not  apply  to  prevent 
participation  in  the  program  bv  program 
board  and  staff  members. 

Commenters  suggested  several 
approaches  for  satisf>'ing  the  prohibition 
on  excess  contributions.  Two  safe 
harbors  were  proposed;  one  was  based 
upon  eight  times  the  average  annual 
undergraduate  tuition  and  required  fees 
at  private  four-year  universities:  the 
other  was  based  upon  five  years  of 
tuition,  fees,  books,  supplies,  and 
equipment  at  the  highest  cost  institution 
allowed  by  the  State's  program.  Other 
approaches  proposed  allowing  the 
provision  of  adequate  safeguards  to 
prevent  excess  contributions  to  be  left  to 
the  discretion  of  the  program  or 
allowing  the  contributor  to  certify  that 
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no  attempt  would  be  made  to  overfund 
the  account. 

Commenters  made  suggestions  and 
raised  concerns  regarding:  separate 
accounting  rules  including,  but  not 
limited  to,  the  valuation  and  tracking  of 
tuition  units;  the  operating  rules  treating 
all  programs  in  which  an  individual  is 
a  designated  beneficiary  as  one  program, 
and  treating  all  distributions  during  a 
taxable  year  as  one  distribution-  the 
application  of  section  72  to  calculate 
distributions;  and,  income  tax 
consequences  relating  to  account 
ownership,  penalties,  and  withholding. 

The  modifications  made  to  section 
529  by  the  Taxpayer  Relief  Act  of  1997 
have  addressed,  in  large  part,  the  issues 
raised  by  commenters  concerning 
transition  relief  for  programs  in 
existence  on  August  20,  1996,  estate  and 
gift  tax  consequences  for  contributors 
and  designated  beneficiaries,  and 
definitions  pertaining  to  family 
members  and  eligible  educational 
institutions. 

Explanation  of  Provisions 

Qualification  as  Qualified  State  Tuition 
Program  (QSTPj:  Unrelated  Business 
Income  Tax  and  Filing  Requirements 

The  proposed  regulations  provide 
guidance  on  the  requirements  a  program 
must  satisfy  in  order  to  be  a  QSTP 
described  in  section  529.  A  program  that 
meets  these  requirements  generally  is 
exempt  from  income  taxation.  However, 
a  QSTP  is  subject  to  the  taxes  imposed 
by  section  511  relating  to  imposition  of 
tax  on  unrelated  business  income.  For 
purposes  of  section  529  and  these 
regulations,  an  interest  in  a  QSTP  shall 
not  be  treated  as  debt  for  purposes  of 
section  514;  consequently,  investment 
income  earned  on  contributions  to  the 
program  by  purchasers  will  not 
constitute  debt-financed  income  subject 
to  the  unrelated  business  income  tax. 
However,  investment  income  of  the 
QSTP  shall  be  subject  to  the  unrelated 
business  income  tax  to  the  extent  the 
program  incurs  indebtedness  when 
acquiring  or  improving  income- 
producing  property.  Earnings  forfeited 
on  educational  contracts  or  savings, 
amounts  collected  as  penalties  on 
refunds  or  excess  contributions,  and 
certain  administrative  and  other  fees  are 
not  unrelated  business  income  to  the 
QSTP.  A  QSTP  is  not  required  to  file 
Form  990,  Return  of  Organization 
Exempt  From  Income  Tax.  however,  this 
does  not  affect  the  obligation  of  a  QSTP 
to  file  Form  990-T.  Exempt 
Organization  Business  Income  Tax 
Return. 


Established  and  Maintained 

The  proposed  regulations  provide  that 
a  program  is  established  by  a  State  or 
agency  or  instrumentality  of  the  State  if 
the  program  is  initiated  by  State  statute 
or  regulation,  or  by  an  act  of  a  State 
official  or  agency  with  the  authority  to 
act  on  behalf  of  the  State.  A  program  is 
maintained  by  a  State  or  agency  or 
in.strumentality  of  a  State  if  all  the  terms 
and  conditions  of  the  program  are  set  by 
the  State  or  agency  or  instrumentality 
and  the  State  or  agency  or 
instrumentality  is  actively  involved  on 
an  ongoing  basis  in  the  administration 
of  the  program,  including  supervising 
all  decisions  relating  to  the  investment 
of  assets  contributed  to  the  program. 
The  proposed  regulations  set  forth 
factors  that  are  relevant  in  determining 
whether  a  State,  agency  or 
instrumentality  is  actively  involved  in 
the  administration  of  the  program. 
Included  in  the  factors  is  the  manner 
and  extent  to  which  it  is  permissible  for 
the  program  to  contract  out  for 
professional  and  financial  services. 

Penalties  and  Substantiation — Safe 
Harbors 

As  required  by  section  529(b)(3),  a 
more  than  de  minimis  penalty  must  be 
imposed  on  the  earnings  portion  of  any 
distribution  from  the  program  that  is  not 
used  for  the  qualified  higher  education 
expenses  of  the  designated  beneficiary, 
not  made  on  account  of  the  death  or 
disability  of  the  designated  beneficiary, 
or  not  made  on  account  of  a  scholarship 
or  certain  other  payments  described  in 
sections  135(d)(1)(B)  and  (C)  that  are 
received  by  the  designated  beneficiary 
to  the  extent  the  amount  of  the  refund 
does  not  exceed  the  amount  of  the 
scholarship,  allowance,  or  payment.  The 
penalty  shall  also  not  apply  to  rollover 
distributions  described  in  section 
529(c)(3)(C)  which  are  discussed  in  the 
section  titled  Income  Tax  Treatment  of 
Distributees,  below.  The  proposed 
regulations  provide  that  a  penalty  is 
more  than  de  minimis  if  it  is  consistent 
with  a  program  intended  to  assist 
individuals  in  saving  exclusivelv  for 
qualified  higher  education  expenses. 
Whether  any  penalty  is  more  than  de 
minimis  will  depend  upon  the  facts  and 
circumstance  of  the  particular  program, 
including  the  extent  to  which  the 
penalty  offsets  the  federal  income  tax 
benefit  from  having  deferred  income  tax 
liability  on  the  earnings  portion  of  any 
distribution.  The  proposed  regulations 
provide  a  safe  harbor  penalty  that  a 
program  may  adopt  for  satisfying  this 
requirement.  For  purposes  of  the  safe 
harbor,  a  penalty  imposed  on  the 
earnings  portion  of  a  distribution  is 


more  than  de  minimis  if  it  is  equal  to 
or  greater  than  10  percent  of  the 
earnings. 

To  be  treated  as  imposing  a  more  than 
de  minimis  penalty  as  required  by 
section  529(b)(3)  a  program  must 
implement  practices  and  procedures  for 
identifying  whether  a  distribution  is 
subject  to  a  penalty  and  collecting  any 
penalty  that  is  due.  The  proposed 
regulations,  in  the  form  of  a  safe  harbor, 
set  forth  practices  and  procedures  that 
may  be  implemented  by  a  program.  The 
safe  harbor  provides  that  distributions 
are  treated  as  payments  of  qualified 
higher  education  expenses  if  the 
distribution  is  made  directly  to  an 
eligible  educational  institution;  the 
distribution  is  made  in  the  form  of  a 
check  payable  to  both  the  designated 
beneficiary  and  the  eligible  educational 
institution;  the  distribution  is  made 
after  the  designated  beneficiary  submits 
substantiation  showing  that  the 
qualified  higher  education  expenses 
were  paid  and  the  program  reviews  the 
substantiation;  or  the  designated 
beneficiary  certifies  prior  to  distribution 
the  amount  to  be  used  for  qualified 
higher  education  expenses  and  the 
program  requires  substantiation  of 
payment  within  30  days  of  making  the 
distribution,  the  program  reviews  the 
substantiation,  and  the  program  retains 
an  amount  necessary  to  collect  the 
penalty  owed  on  the  distribution  if  valid 
substantiation  is  not  produced. 

The  safe  harbor  procedure  provides 
that  a  penalty  be  collected  on  all  other 
distributions  except  where  prior  to 
distribution  the  program  receives 
written  third  party  confirmation  that  the 
designated  beneficiary  has  died  or 
become  disabled  or  has  received  a 
scholarship  or  allowance  or  payment 
described  in  section  135(d)(1)  (B)  or  (C). 
Alternatively,  distributions  may  be 
made  upon  the  certification  of  the 
account  owner  that  the  designated 
beneficiary  has  died  or  become  disabled 
or  has  received  a  scholarship  or 
allowance  or  payment  described  above, 
if  the  program  withholds  a  portion  of 
the  distribution  as  a  penalty.  The 
penalty  may  be  refunded  after  receipt  of 
third  party  confirmation  of  the 
certification  made  by  the  account 
owner. 

The  safe  harbor  procedure  provides 
that  a  program  may  document  amounts 
refunded  from  eligible  educational 
institutions  that  were  not  used  for 
qualified  higher  education  expenses  by 
requiring  a  signed  written  statement 
from  the  distributee  identifying  the 
amount  of  any  refund  received  from  an 
eligible  educational  institution  at  the 
end  of  each  year  in  which  distributions 
for  qualified  higher  education  expenses 
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were  made  and  of  the  next  year.  A 
program  must  also  have  procedures  to 
collect  the  penalty  either  by  retaining  a 
sufficient  balance  in  the  account  to  pay 
the  penalty,  withholding  an  amount 
equal  to  the  penalty  from  a  distribution, 
or  collecting  the  penalty  on  a  State 
income  tax  return. 

Other  Requirements  for  QSTP 
Qualification 

As  described  in  section  529(b)(1)(A), 
the  proposed  regulations  provide  that 
contributions  to  the  program  can  be 
placed  into  either  a  prepaid  educational 
arrangement  or  contract,  or  an 
educational  savings  account,  or  both, 
but  cannot  be  placed  into  any  other  type 
of  account.  Contributions  may  be  made 
only  in  cash  and  not  in  property  as 
provided  in  section  529(b)(2),  however, 
the  proposed  regulations  provide  that  a 
program  may  accept  payment  in  cash,  or 
by  check,  money  order,  credit  card,  or 
similar  methods. 

Section  529(b)(4)  requires  that  a 
program  provide  separate  accounting  for 
each  designated  beneficiary.  Separate 
accounting  requires  that  contributions 
for  the  benefit  of  a  designated 
beneficiary  and  earning  attributable  to 
those  contributions  are  allocated  to  the 
appropriate  account.  The  proposed 
regulations  provide  that  if  a  program 
does  not  ordinarily  provide  each 
account  owner  an  annual  account 
statement  showing  the  transactions 
related  to  the  account,  the  program  must 
give  this  information  to  the  account 
owner  or  designated  beneficiary  upon 
request. 

Section  529(b)(5)  states  that  a  program 
shall  not  be  treated  as  a  QSTP  unless  it 
provides  that  any  contributor  to,  or 
designated  beneficiary  under,  such 
program  may  not  directly  or  indirectly 
direct  the  investment  of  any 
contributions  to  the  program  or  any 
earnings  thereon.  A  program  will  not 
violate  the  requirement  of  this 
paragraph  if  it  permits  a  person  who 
establishes  an  account  to  select  between 
a  prepaid  educational  services  account 
and  an  educational  savings  account,  or 
to  select  among  different  investment 
strategies  designed  exclusively  by  the 
program,  at  the  time  that  an  educational 
savings  account  is  established. 
However,  the  proposed  regulations 
clarify  that  a  program  will  violate  this 
requirement  if,  after  an  account  with  the 
program  initially  is  established,  the 
account  owner,  a  contributor,  or  the 
designated  beneficiary  subsequently  is 
permitted  to  select  among  different 
investment  options  or  strategies.  A 
program  will  not  violate  this 
requirement  merely  because  it  permits 
its  board  members,  its  employees,  or  the 


board  members  or  employees  of  a 
contractor  it  hires  to  perform 
administrative  services  to  purchase 
tuition  credits  or  certificates  or  make 
contributions. 

Section  529(b)(6)  provides  that  a 
program  may  not  allow  any  interest  in 
the  program,  or  any  portion  of  an 
interest  in  the  program,  to  be  used  as 
security  for  a  loan.  The  proposed 
regulations  clarify  that  this  restriction 
includes,  but  is  not  limited  to,  a 
prohibition  on  the  use  of  any  interest  in 
the  program  as  security  for  a  loan  used 
to  purchase  the  interest  in  the  program. 

Section  529(b)(7)  requires  a  program 
to  establish  adequate  safeguards  to 
prevent  contributions  for  the  benefit  of 
a  designated  beneficiary  in  excess  of 
those  necessary  to  provide  for  the 
qualified  higher  education  expenses  of 
the  designated  beneficiary.  The 
proposed  regulations  provide  a  safe 
harbor  that  permits  a  program  to  satisfy 
this  requirement  if  the  program  will  bar 
any  additional  contributions  to  an 
account  as  soon  as  the  account  reaches 
a  specified  limit  applicable  to  all 
accounts  of  designated  beneficiaries 
with  the  same  expected  year  of 
enrollment.  The  total  contributions  may 
not  exceed  the  amount  determined  by 
actuarial  estimates  that  is  necessary  to 
pay  tuition,  required  fees,  and  room  and 
board  expenses  of  the  designated 
beneficiary  for  five  years  of 
undergraduate  enrollment  at  the  highest 
cost  institution  allowed  by  the  program. 
The  safe  harbor  in  the  proposed 
regulations  applies  only  to  the  program. 
Despite  the  fact  that  a  program  has  met 
the  safe  harbor,  a  particular  account 
established  under  the  program  may  have 
a  balance  that  exceeds  the  amount 
actually  needed  to  cover  the  particular 
designated  beneficiary's  qualified  higher 
education  expenses.  Distributions  made 
that  are  not  used  for  qualified  higher 
education  expenses  of  the  designated 
beneficiary  are  subject  to  the  penalty 
provisions  of  section  529(b)(3). 

Income  Tax  Treatment  of  Distributees 

In  accordance  with  section  529(c)(3), 
the  proposed  regulations  provide  that 
distributions  made  by  a  QSTP. 
including  any  benefit  furnished  in-kind, 
must  be  included  in  the  gross  income  of 
the  distributee  to  the  extent  that  the 
distribution  consists  of  earnings.  The 
proposed  regulations  clarify  that  term 
"distributee"  refers  to  the  designated 
beneficiary  or  the  account  owner  who 
receives  or  is  treated  as  receiving  a 
distribution  from  a  QSTP.  As  required 
by  section  529(c)(3)(A),  distributions 
under  a  QSTP  must  be  included  in 
income  in  the  manner  as  provided 
under  section  72.  Therefore,  deposits  or 


contributions  made  into  an  account 
under  a  QSTP  are  recovered  ratably  over 
the  period  of  time  distributions  are 
made.  The  amount  of  taxable  earnings 
shall  be  determined  by  applying  an 
earnings  ratio,  generally  the  earnings 
allocable  to  the  account  as  of  the  close 
of  the  calendar  year  divided  by  the  total 
account  balance  as  of  the  close  of  the 
calendar  year,  to  the  distribution.  In  the 
case  of  a  prepaid  educational  ser\'ices 
account,  this  method  of  calculating 
taxable  earnings  utilizes  an  average 
value  for  each  unit  of  education  (e.g.. 
credit,  hour,  semester,  or  other  unit  of 
education)  that  is  distributed  rather  than 
the  recovery'  of  the  cost  of  any  particular 
unit  of  education. 

In  accordance  with  section 
529(c)(3i(C).  the  proposed  regulations 
permit  nontaxable  rollover 
distributions.  A  rollover  consists  of  a 
distribution  or  transfer  from  an  account 
of  a  designated  beneficiary-  that  is 
transferred  to  or  deposited  within  60 
days  of  the  distribution  into  an  account 
of  another  individual  who  is  a  member 
of  the  family  of  the  designated 
beneficiary.  A  distribution  is  not  a 
rollover  distribution  unless  there  is  a 
change  in  beneficiary.  The  new 
designated  beneficiary's  account  may  be 
in  a  QSTP  established  or  maintained  by 
the  same  State  or  by  another  State.  A 
transfer  from  the  designated  beneficiary 
to  himself  or  herself,  regardless  of 
whether  the  transfer  is  to  an  account 
within  the  same  QSTP  or  another  QSTP 
in  the  same  or  another  State,  is  not  a 
rollover  distribution  and  is  taxable 
under  the  general  rule.  The  Internal 
Revenue  Service  is  concerned  about  the 
use  of  multiple  rollovers  to  circumvent 
the  restriction  on  investment  direction. 
In  particular,  the  Internal  Revenue 
Service  requests  comments  on  this 
issue,  including  whether  limits  should 
be  placed  on  the  number  of  rollovers 
permitted  within  a  certain  time  period 
or  rollovers  back  to  the  original 
designated  beneficiary'.  No  taxable 
distribution  will  result  from  a  change  in 
designated  beneficiary  of  an  interest  in 
a  QSTP  purchased  by  a  State  or  local 
government  or  an  organization 
described  in  section  501(c)(3)  as  part  of 
a  scholarship  program. 

Reporting  Requirements 

The  proposed  regulations  set  forth 
recordkeeping  and  reporting 
requirements.  A  QSTP  must  maintain 
records  that  enable  the  program  to 
produce  an  annual  account  balance  for 
each  account.  See,  requirements  related 
to  section  529(b)(4)  above.  A  QSTP  must 
report  taxable  earnings  on  Form  1099- 
G,  Certain  Government  Payments,  to 
distributees.  Any  reporting 
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requirements  promulgated  under 
section  529(d)  apply  in  lieu  of  any  other 
reporting  requirement  for  a  program  that 
may  apply  with  respect  to  information 
returns  or  payee  statements  or 
distrihutions.  The  proposed  regulations 
contain  more  detail  on  how  the 
information  must  be  reported. 

Estate  and  Gift  Tax 

The  proposed  regulations  provide 
guidance  on  the  gift  and  generation- 
skipping  transfer  tax  consequences  of 
contributions  to  a  QSTP,  a  change  in  the 
designated  beneficiary  of  a  QSTP.  and  a 
rollover  from  the  account  of  one 
beneficiary  to  the  account  of  another 
beneficiary  under  a  QSTP.  The 
proposed  regulations  also  provide 
guidance  on  whether  and  to  what  extent 
the  value  of  an  interest  in  a  QSTP  is 
includible  in  the  gross  estate  of  a 
contributor  to  a  QSTP  or  the  gross  estate 
of  a  designated  beneficiary  of  a  QSTP. 
Because  of  the  amendments  to  section 
529  made  by  the  Taxpayer  Relief  Act  of 
1997,  different  gift  tax  rules  apply  to 
contributions  made  after  August  20. 
1996,  and  before  August  6.  1997,  than 
apply  to  contributions  made  after 
August  5.  1997.  Also,  estates  of 
decedents  dying  after  August  20.  1996, 
and  before  June  9,  1997,  are  treated 
differently  from  estates  of  decedents 
dying  after  June  8.  1997.  Comments  are 
requested  specifically  on  whether  there 
is  a  need  for  more  detailed  guidance 
with  respect  to  the  estate,  gift,  and 
generation-skipping  transfer  tax 
provisions. 

Transition  Rules 

In  accordance  with  section  1806(c)  of 
the  Small  Business  Job  Protection  Act  of 
1996  and  section  1601(h)  of  the 
Taxpayer  Relief  Act  of  1997.  special 
transition  rules  apply  to  programs  in 
existence  on  August  20.  1996.  The 
proposed  regulations  provide  that  no 
income  tax  liability  will  be  asserted 
against  a  QSTP  for  any  period  before  the 
program  meets  the  requirements  of 
section  529  and  these  regulations  if  the 
program  qualifies  for  the  transition 
relief.  A  program  shall  be  treated  as 
meeting  the  transition  rule  if  it  conforms 
to  the  requirements  of  section  529  and 
these  regulations  by  the  date  of  final 
regulations. 

The  proposed  regulations  provide 
transition  rules  that  grandfather  certain 
provisions  in  contracts  issued  and 
accounts  opened  before  August  20. 
1996.  These  contracts  may  be  honored 
without  regard  to  the  definitions  of 
"member  of  the  family"  and  "eligible 
educational  institution"  used  in  section 
529(e)  (2)  and  (3),  and  without  regard  to 
section  529(b)(6)  which  prohibits  the 


pledging  of  a  QSTP  interest  as  security 
for  a  loan.  However,  regardless  of  the 
terms  of  any  agreement  executed  before 
August  20.  1996.  distributions  made  by 
the  QSTP  are  subject  to  tax  according  to 
the  rules  of  §  1.529-3  and  subject  to  the 
reporting  requirements  of  §  1.529—4. 

Proposed  Effective  Date 

These  regulations  are  proposed  to  be 
effective  on  the  date  they  are  published 
in  the  Federal  Register  as  final 
regulations.  Taxpayers  may.  however, 
rely  on  the  proposed  regulations  for 
taxable  years  ending  after  August  20. 
1996.  Programs  that  were  in  existence 
on  August  20,  1996.  may  also  rely  upon 
the  transition  rules  provided. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and,  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  Wednesday,  January  6,  1999, 
begirming  at  10  a.m.  in  room  2615  of  the 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
Internal  Revenue  Building  lobby  more 
than  15  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  and  an  outline  of  the 
topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  December  16, 
1998. 


A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
proposed  regulations  are  Monice 
Rosenbaum.  Office  of  Associate  Chief 
Counsel  (Elmployee  Benefits  and  Exempt 
Organizations)  and  Susan  Hurwitz, 
Office  of  the  Associate  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows; 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  An  undesignated 
centerheading  and  §§  1.529-0  through 
1.529-6  are  added  to  read  as  follows: 

Qualified  State  Tuition  Programs 

§  1 .529-0    Table  of  contents. 

This  section  lists  the  following 
captions  contained  in  §§  1.529-1 
through  1.529-6: 

§  1.529-1     Qualified  State  tuition  program, 
unrelated  business  income  tax  and 
definitions. 

(a)  In  general. 

(b)  Unrelated  business  income  tax  rules. 

(1)  Application  of  section  514. 

(2)  Penalties  and  forfeitures. 

(3)  Administrative  and  other  fees. 

(c)  Definitions. 

§  1.529-2    Qualified  State  tuition  program 
described. 

(a)  In  general. 

(b)  Established  and  maintained  by  a  State  or 

agency  or  instrumentality  of  a  State. 

(1)  Established. 

(2)  Maintained. 

(3)  Actively  involved. 

(c)  Permissible  uses  of  contributions. 

(d)  Cash  contributions. 

(e)  Penalties  on  refunds. 

(1)  General  rule. 

(2)  More  than  de  minimis  penalty, 
(i)  In  general. 

(ii)  Safe  harbor. 
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(3)  Separate  distributions. 

(4)  Procedures  for  verifying  use  of 

distributions  and  imposing  and 

collecting  penalties, 
(i)  In  general, 
(ii)  Safe  harbor. 

(A)  Distributions  treated  as  payments  of 
qualified  higher  education  expenses. 

(B)  Treatment  of  all  other  distributions. 

(C)  Refunds  of  penalties. 

(D)  Documentation  of  amounts  refunded  and 

not  used  for  qualified  higher  education 
expenses. 
fE)  Procedures  to  collect  penalty. 

(f)  Separate  accounting. 

(g)  No  investment  direction. 

(h)  No  pledging  of  interest  as  security, 
(i)  Prohibition  on  excess  contributions. 

(1)  In  general. 

(2)  Safe  harbor. 

§  1.529-3     Income  tax  treatment  of 
distributees. 

(a)  Taxation  of  distributions. 

(1)  In  general. 

(2)  Rollover  distributions. 

(b)  Computing  taxable  earnings, 
fl)  Amount  of  taxable  earnings  in  a 

distribution, 
(i)  Educational  savings  account, 
(ii)  Prepaid  educational  services  account. 

(2)  Adjustment  for  programs  that  treated 

distributions  and  earnings  in  a  different 
manner  for  years  beginning  before 
January  1,  1999. 

(3)  Examples. 

(c)  Change  in  designated  beneficiaries. 

(1)  General  rule. 

(2)  Scholarship  program. 

(d)  Aggregation  of  accounts. 

§  1.529-4     Time,  form,  and  manner  of 
reporting  distributions  from  QSTPs  and 
backup  withholding. 

(a)  Taxable  distributions. 

(b)  Requirement  to  file  return. 

(1)  Form  of  return. 

(2)  Payor. 

(3)  Information  included  on  return. 

(4)  Time  and  place  for  filing  return. 

(5)  Returns  required  on  magnetic  media. 

(6)  Extension  of  time  to  file  return. 

(c)  Requirement  to  furnish  statement  to  the 

distributee. 

(1)  In  general. 

(2)  Information  included  on  statement. 

(3)  Time  for  furnishing  statement. 

(4)  Extension  of  time  to  furnish  statement. 

(d)  Backup  v^ithholding. 

(e)  Effective  date. 

§  1.529-5    Estate,  gift,  and  generation- 
skipping  transfer  tax  rules  relating  to 
qualified  State  tuition  programs. 

(a)  Gift  and  generation-skipping  transfer  tax 

treatment  of  contributions  after  August 
20,  1996,  and  before  August  6.  1997. 

(b)  Gift  and  generation-skipping  transfer  tax 

treatment  of  contributions  after  August  5, 
1997. 

(1)  In  general. 

(2)  Contributions  that  exceed  the  annual 

exclusion  amount. 

(3)  Change  of  designated  beneficiary  or 

rollover. 


(c)  Estate  tax  treatment  for  estates  of 

decedents  dying  after  August  20.  1996. 
and  before  lune  9,  1997. 

(d)  Estate  tax  treatment  for  estates  of 

decedents  dying  after  June  8,  1997. 

(1)  In  general. 

(2)  Excess  contributions. 

(3)  Designated  benefician,'  decedents. 

§  1.529-6     Transition  rules. 

(a)  Effective  date. 

(b)  Programs  maintained  on  August  20.  1996. 

(c)  Retroactive  effect. 

(d)  Contracts  entered  into  and  accounts 

opened  before  August  20.  1996. 

(1)  In  general. 

(2)  Interest  in  program  pledged  as  security  for 

a  loan. 
[3]  Member  of  the  familv. 

(4)  Eligible  educational  institution. 

§  1.529-1     Qualified  State  tuition  program, 
unrelated  business  income  tax  and 
definitions. 

(a)  In  general.  A  qualified  State  tuition 
program  (QSTP)  described  in  section 
529  is  exempt  from  income  tax.  except 
for  the  tax  imposed  under  section  511 
on  the  QSTP's  unrelated  business 
taxable  income.  A  QSTP  is  not  required 
to  file  Form  990,  Return  of  Organization 
Exempt  From  Income  Tax,  Form  1041. 
U.S.  Income  Tax  Return  for  Estates  and 
Trusts,  or  Form  1120,  U.S.  Corporation 
Income  Tax  Return.  A  QSTP  may  be 
required  to  file  Form  990-T.  Exempt 
Organization  Business  Income  Tax 
Return.  See  §§  1.6012-2(e)  and  1.6012- 
3(a)(5)  for  requirements  for  filing  Form 
990-T. 

(b)  Unrelated  business  income  tax 
rules.  For  purposes  of  section  529,  this 
section  and  §§  1.529-2  through  1.529-6; 

(1)  Application  of  section  514.  An 
interest  in  a  QSTP  shall  not  be  treated 
as  debt  for  purposes  of  section  514. 
Consequently,  a  QSTP's  investment 
income  will  not  constitute  debt- 
financed  income  subject  to  the 
unrelated  business  income  tax  merely 
because  the  program  accepts 
contributions  and  is  obligated  to  pay  out 
or  refund  such  contributions  and  certain 
earnings  attributable  thereto  to 
designated  beneficiaries  or  to  account 
owTiers.  However,  investment  income  of 
a  QSTP  shall  be  subject  to  the  imrelated 
business  income  tax  as  debt-financed 
income  to  the  extent  the  program  incurs 
indebtedness  when  acquiring  or 
improving  income-producing  property. 

(2)  Penalties  and  forfeitures.  Earnings 
forfeited  on  prepaid  educational 
arrangements  or  contracts  and 
educational  savings  accounts  and 
retained  by  a  QSTP,  or  amounts 
collected  by  a  QSTP  as  penalties  on 
refunds  or  excess  contributions  are  not 
unrelated  business  income  to  the  QSTP. 

(3)  Administrative  and  other  fees. 
Amounts  paid,  in  order  to  open  or 


maintain  prepaid  educational 
arrangements  or  contracts  and 
educational  savings  accounts,  as 
administrative  or  maintenance  fees,  anu 
other  similar  fees  including  late  fees, 
service  charges,  and  finance  charges,  are 
not  unrelated  business  income  to  the 
QSTP. 

(c)  Definitions.  For  purposes  of 
section  529.  this  section  and  §*;  1.529- 
2  through  1.529-6: 

Account  means  the  formal  record  of 
transactions  relating  to  a  particular 
designated  beneficiarv'  when  it  is  used 
alone  without  further  modification  in 
these  regulations.  The  term  includes 
prepaid  educational  arrangements  or 
contracts  described  in  section 
529(b)(l)(A)(i)  and  educational  saving? 
accounts  described  in  section 
529(b)(l)(A)(ii). 

Account  owner  means  the  person 
who,  under  the  terms  of  the  QSTP  or 
any  contract  setting  forth  the  terms 
under  which  contributions  may  be  made 
to  an  account  for  the  benefit  of  a 
designated  beneficiary,  is  entitled  to 
select  or  change  the  designated 
beneficiary  of  an  account,  to  designate 
any  person  other  than  the  designated 
beneficiary  to  whom  funds  mav  be  paid 
from  the  account,  or  to  receive 
distributions  from  the  account  if  no 
such  other  person  is  designated. 

Contribution  means  any  payment 
directly  allocated  to  an  account  for  the 
benefit  of  a  designated  beneficiarv  or 
used  to  pay  late  fees  or  administrative 
fees  associated  with  the  account.  In  the 
case  of  a  tax-free  rollover,  within  the 
meaning  of  this  paragraph  (c).  into  a 
QSTP  account,  only  the  portion  of  the 
rollover  amount  that  constituted 
investment  in  the  account,  within  the 
meaning  of  this  paragraph  (c),  is  treated 
as  a  contribution  to  the  account  as 
required  by  §  1.529-3(a)(2). 

Designated  benefician,'  means — 

(1)  Tne  individual  designated  as  the 
beneficiary  of  the  account  at  the  time  an 
account  is  established  with  the  QSTP; 

(2)  The  individual  who  is  designated 
as  the  new  beneficiary  when 
beneficiaries  are  changed;  and 

(3)  The  individual  receiving  the 
benefits  accumulated  in  the  account  as 
a  scholarship  in  the  case  of  a  QSTP 
account  established  by  a  State  or  local 
government  or  an  organization 
described  in  section  501(c)(3)  and 
exempt  from  taxation  under  section 
501(a)  as  part  of  a  scholarship  program 
operated  by  such  government  or 
organization. 

Distributee  means  the  designated 
beneficiary  or  the  account  owner  who 
receives  or  is  treated  as  receiving  a 
distribution  from  a  QSTP.  For  e.xample. 
if  a  QSTP  makes  a  distribut'on  directly 
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to  an  eligible  educational  institution  to 
pay  tuition  and  fees  for  a  designated 
beneficiary  or  a  QSTP  makes  a 
distribution  in  the  form  of  a  check 
payable  to  both  a  designated  beneficiary 
and  an  eligible  educational  institution, 
the  distribution  shall  be  treated  as 
having  been  made  in  full  to  the 
designated  beneficiary. 

Distribiitinn  means  any  disbursement, 
whether  in  cash  or  in-kind,  from  a 
QSTP.  Distributions  include,  but  are  not 
limited  to.  tuition  credits  or  certificates, 
payment  vouchers,  tuition  waivers  or 
other  similar  items.  Distributions  also 
include,  but  are  not  limited  to.  a  refund 
to  the  account  owner,  the  designated 
beneficiary  or  the  designated 
beneficiary's  estate. 

Earnings  attributable  to  an  account 
are  the  total  account  balance  on  a 
particular  date  minus  the  investment  in 
the  account  as  of  that  date. 

Earnings  ratio  means  the  amount  of 
earnings  allocable  to  the  account  on  the 
last  day  of  the  calendar  vear  divided  bv 
the  total  account  balance  on  the  last  day 
of  that  calendar  year.  The  earnings  ratio 
is  applied  to  any  distribution  made 
during  the  calendar  year.  For  purposes 
of  computing  the  earnings  ratio,  the 
earnings  allocable  to  the  acf;ouiit  on  the 
last  day  of  the  calendar  year  and  the 
total  account  balance  on  the  last  dav  of 
the  calendar  year  incdude  all 
distributions  made  during  the  calendar 
year  and  any  amounts  that  have  been 
forfeited  from  the  account  during  the 
calendar  year. 

Eligible  educational  institution  means 
an  institution  which  is  described  in 
section  481  of  the  Higher  Education  Act 
of  1965  (20  U.S.C  1088)  as  in  effect  on 
August  .5.  1997.  and  which  is  eligible  to 
participate  in  a  program  under  title  IV 
of  such  Act.  Such  institutions  generally 
are  accredited  post-secondary 
educational  institutions  offering  credit 
toward  a  bachelor's  degree,  an 
assoc:iate's  degree,  a  graduate  level  or 
professional  degree,  or  another 
recognized  post-secondarv  credential. 
Certain  proprietary  institutions  and 
post-secondary  vocational  institutions 
also  are  eligible  institutions.  The 
institution  must  be  eligible  to 
participate  in  Department  of  Education 
student  aid  programs. 

Final  distribution  means  the 
distribution  from  a  QSTP  account  that 
reduces  the  total  account  balance  to 
zero. 

Forfeit  means  that  earnings  and 
contributions  allocable  to  a  QSTP 
account  are  withdrawn  by  the  QSTP 
from  the  account  or  deducted  bv  the 
QSTP  from  a  distribution  to  pav  a 
penalty  as  required  by  §  1.529-2(e). 


Investment  in  the  account  means  the 
sum  of  all  contributions  made  to  the 
account  on  or  before  a  particular  date 
less  the  aggregate  amount  of 
contributions  included  in  distributions, 
if  any.  made  from  the  account  on  or 
before  that  date. 

Member  of  the  family  means  an 
individual  who  is  related  to  the 
designated  beneficiary  as  described  in 
paragraphs  (1)  through  (9)  of  this 
definition.  For  purposes  of  determining 
who  is  a  member  of  the  family,  a  legally 
adopted  child  of  an  individual  shall  be 
treated  as  the  child  of  such  individual 
by  blood.  The  terms  brother  and  sister 
include  a  brother  or  sister  by  the 
halfhlood.  Member  of  the  family 
means — 

(1)  A  son  or  daughter,  or  a  descendant 
of  either; 

(2)  A  stepson  or  stepdaughter; 

(3)  A  brother,  sister,  stepbrother,  or 
stepsister; 

(4)  The  father  or  mother,  or  an 
ancestor  of  either; 

(5)  A  stepfather  or  stepmother: 

(6)  A  son  or  daughter  of  a  brother  or 
sister; 

(7)  A  brother  or  sister  of  the  father  or 
mother; 

(8)  A  son-in-law,  daughter-in-law, 
father-in-law,  mother-in-law.  brother-in- 
law,  or  sister-in-law;  or 

(9)  The  spouse  of  the  designated 
beneficiary  or  the  spouse  of  any 
individual  described  in  paragraphs  (1) 
through  (8)  of  this  definition. 

Person  has  the  same  meaning  as 
under  section  7701(a)(1). 

Qualified  higher  education  expenses 
means — 

(1)  Tuition,  fees,  and  the  costs  of 
books,  supplies,  and  equipment 
required  for  the  enrollment  or 
attendance  of  a  designated  beneficiary  at 
an  eligible  educational  institution;  and 

(2)  The  costs  of  room  and  board  (as 
limited  by  paragraph  (2)(i)  of  this 
definition)  of  a  designated  beneficiary 
(who  meets  requirements  of  paragraph 
(2)(ii)  of  this  definition)  incurred  while 
attending  an  eligible  educational 
institution: 

(i)  The  amount  of  room  and  board 
treated  as  qualified  higher  education 
expenses  shall  not  exceed  the  minim.um 
room  and  board  allowance  determined 
in  calculating  costs  of  attendance  for 
Federal  financial  aid  programs  under 
section  472  of  the  Higher  Education  Act 
of  1965  (20  U.S.C.  108711)  as  in  effect 
on  August  5,  1997.  For  purposes  of 
these  regulations,  room  and  board  costs 
shall  not  exceed  $1,500  per  academic 
year  for  a  designated  beneficiary 
residing  at  home  with  parents  or 
guardians.  For  a  designated  beneficiary 
residing  in  institutionally  owned  or 


operated  housing,  room  and  board  costs 
shall  not  exceed  the  amount  normally 
assessed  most  residents  for  room  and 
board  at  the  institution.  For  all  other 
designated  beneficiaries  the  amount 
shall  not  exceed  52,500  per  academic 
year.  For  this  purpose  the  term 
academic  year  has  the  same  meaning  as 
that  term  is  given  in  20  U.S.C.  1088(d) 
as  in  effect  on  August  5,  1997. 

(ii)  Room  and  board  shall  be  treated 
as  qualified  higher  education  expenses 
for  a  designated  beneficiary  if  they  are 
incurred  during  any  academic  period 
during  which  the  designated  beneficiary 
is  enrolled  or  accepted  for  enrollment  in 
a  degree,  certificate,  or  other  program 
(including  a  program  of  study  abroad 
approved  for  credit  by  the  eligible 
educational  institution)  that  leads  to  a 
recognized  educational  credential 
awarded  by  an  eligible  educational 
institution.  In  addition,  the  designated 
beneficiary  must  be  enrolled  at  least 
half-time.  A  student  will  be  considered 
to  be  enrolled  at  least  half-time  if  the 
student  is  enrolled  for  at  least  half  the 
full-time  academic  workload  for  the 
course  of  study  the  student  is  pursuing 
as  determined  under  the  standards  of 
the  institution  where  the  student  is 
enrolled.  The  institution's  standard  for 
a  full-time  workload  must  equal  or 
exceed  the  standard  established  by  the 
Department  of  Education  under  the 
Higher  Education  Act  and  set  forth  in  34 
CFR  674.2(b). 

■Rollover  distribution  means  a 
distribution  or  transfer  from  an  account 
of  a  designated  beneficiary'  that  is 
transferred  to  or  deposited  within  60 
days  of  the  distribution  into  an  account 
of  another  individual  who  is  a  member 
of  the  family  of  the  designated 
beneficiary.  A  distribution  is  not  a 
rollover  distribution  unless  there  is  a 
change  in  beneficiary.  The  new 
designated  beneficiary's  account  may  be 
in  a  QSTP  in  either  the  same  State  or  a 
QSTP  in  another  State. 

Total  account  balance  means  the  total 
amount  or  the  total  fair  market  value  of 
tuition  credits  or  certificates  or  similar 
benefits  allocable  to  the  account  on  a 
particular  date.  For  purposes  of 
computing  the  earnings  ratio,  the  total 
account  balance  is  adjusted  as  described 
in  this  paragraph  (c). 

§  1 .529-2    Qualified  State  tuition  program 
described. 

(a)  In  general.  To  be  a  QSTP,  a 
program  must  satisfy  the  requirements 
described  in  paragraphs  (a)  through  (i) 
of  this  section.  A  QSTP  is  a  program 
established  and  maintained  by  a  State  or 
an  agency  or  instrumentality  of  a  State 
under  which  a  person — 
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(1)  May  purchase  tuition  credits  or 
certificates  on  behalf  of  a  designated 
beneficiary  that  entitle  the  beneficiary  to 
the  waiver  or  payment  of  qualified 
higher  education  expenses  of  the 
beneficiary;  or 

(2)  May  make  contributions  to  an 
account  that  is  established  for  the 
purpose  of  meeting  the  qualified  higher 
education  expenses  of  the  designated 
beneficiary  of  the  account. 

Cb)  Established  and  maintained  by  a 
State  or  agency  or  instrumentality  of  a 
State — (l)  Established.  A  program  is 
established  by  a  State  or  an  agency  or 
instrumentality  of  a  State  if  the  program 
is  initiated  by  State  statute  or  regulation, 
or  by  an  act  of  a  State  official  or  agency 
with  the  authority  to  act  on  behalf  of  the 
State. 

(2)  Maintained.  A  program  is 
maintained  by  a  State  or  an  agency  or 
instrumentality  of  a  State  if — 

(i)  The  State  or  agency  or 
instrumentality  sets  all  of  the  terms  and 
conditions  of  the  program,  including  but 
not  limited  to  who  may  contribute  to  the 
program,  who  may  be  a  designated 
beneficiary  of  the  program,  what 
benefits  the  program  may  provide,  when 
penalties  will  apply  to  refunds  and  what 
those  penalties  will  be;  and 

(ii)  The  State  or  agency  or 
instrumentality  is  actively  involved  on 
an  ongoing  basis  in  the  administration 
of  the  program,  including  supervising 
all  decisions  relating  to  the  investment 
of  assets  contributed  to  the  program. 

(3)  Actively  involved.  Factors  that  are 
relevant  in  determining  whether  a  State, 
agency  or  instrumentality  is  actively 
involved  include,  but  are  not  limited  to: 
whether  the  State  provides  services  or 
benefits  (such  as  tax,  student  aid  or 
other  financial  benefits)  to  account 
owners  or  designated  beneficiaries  that 
are  not  provided  to  persons  who  are  not 
account  owners  or  designated 
beneficiaries;  whether  the  State  or 
agency  or  instrumentality  establishes 
detailed  operating  rules  for 
administering  the  program;  whether 
officials  of  the  State  or  agency  or 
instrumentality  play  a  substantial  role 
in  the  operation  of  the  program, 
including  selecting,  supervising, 
monitoring,  auditing,  and  terminating 
any  private  contractors  that  provide 
services  under  the  program;  whether  the 
State  or  agency  or  instrumentality  holds 
the  private  contractors  that  provide 
services  under  the  program  to  the  same 
standards  and  requirements  that  apply 
when  private  contractors  handle  funds 
that  belong  to  the  State  or  provide 
services  to  the  State;  whether  the  State 
provides  funding  for  the  program;  and. 
whether  the  State  or  agency  or 
instrumentality  acts  as  trustee  or  holds 


program  assets  directly  or  for  the  benefit 
of  the  account  owners  or  designated 
beneficiaries.  If  the  State  or  an  agency 
or  instrumentality  thereof  exercises  the 
same  authority  over  the  funds  invested 
in  the  program  as  it  does  over  the 
investments  in  or  pool  of  funds  of  a 
State  employees'  defined  benefit 
pension  plan,  then  the  State  or  agency 
or  instrumentality  will  be  considered 
actively  involved  on  an  ongoing  basis  in 
the  administration  of  the  program. 

(c)  Permissible  uses  of  contributions. 
Contributions  to  a  QSTP  can  be  placed 
into  either  a  prepaid  educational 
arrangement  or  contract  described  in 
section  529(b)(l)(A)(i)  or  an  educational 
savings  account  described  in  section 
529(b)(l)(A)(ii),  or  both,  but  cannot  be 
placed  into  any  other  type  of  account. 

(1)  A  prepaid  educational  services 
arrangement  or  contract  is  an  account 
through  which  tuition  credits  or 
certificates  or  other  rights  are  acquired 
that  entitle  the  designated  beneficiary*  of 
the  account  to  the  waiver  or  pavment  of 
qualified  higher  education  expenses. 

(2)  An  educational  savings  account  is 
an  account  that  is  established 
exclusively  for  the  purpose  of  meeting 
the  qualified  higher  education  expenses 
of  a  designated  beneficiary. 

(d)  Cash  contributions.  A  program 
shall  not  be  treated  as  a  QSTP  unless  it 
provides  that  contributions  may  be 
made  only  in  cash  and  not  in  propertv. 
A  QSTP  may  accept  payment,  however, 
in  cash,  or  by  check,  money  order, 
credit  card,  or  similar  methods. 

(e)  Penalties  on  refunds — (1)  General 
rule.  A  program  shall  not  be  treated  as 
a  QSTP  unless  it  imposes  a  more  than 
de  minimis  penalty  on  the  earnings 
portion  of  any  distribution  from  the 
program  that  is  not — 

(ij  Used  exclusively  for  qualified 
higher  education  expenses  of  the 
designated  beneficiary; 

(iij  Made  on  account  of  the  death  or 
disability  of  the  designated  beneficiary; 

(iii)  Made  on  account  of  the  receipt  of 
a  scholarship  (or  allowance  or  payment 
described  in  section  135(d)(1)  (B)  or  (C)) 
by  the  designated  beneficiary  to  the 
extent  the  amount  of  the  distribution 
does  not  exceed  the  amount  of  the 
scholarship,  allowance,  or  payment;  or 

(iv)  A  rollover  distribution.' 

(2)  More  than  de  minimis  penalty — (i) 
In  general.  A  penalty  is  more  than  de 
minimis  if  it  is  consistent  with  a 
program  intended  to  assist  individuals 
in  saving  exclusively  for  qualified 
higher  education  expenses.  Except  as 
provided  in  paragraph  (e)(2)(ii)  of  this 
section,  whether  any  particular  penalty 
is  more  than  de  minimis  depends  on  the 
facts  and  circumstances  of  the  particular 
program,  including  the  extent  to  which 


the  penalty  offsets  the  federal  income 
tax  benefit  from  having  deferred  income 
tax  liability  on  the  earnings  portion  of 
any  distribution. 

fii)  Safe  harbor.  A  penalty  imposed  on 
the  earnings  portion  of  a  distribution  is 
more  than  de  minimis  if  it  is  equal  to 
or  greater  than  10  percent  of  the 
earnings. 

(3)  Separate  distributions.  For 
purposes  of  applying  the  penalty,  any 
single  distribution  described  in 
paragraph  (e)(1)  of  this  section  will  be 
treated  as  a  separate  distribution  and 
not  part  of  a  single  aggregated  annual 
distribution  by  the  program, 
notwithstanding  the  rules  under 
§1.529-3  and  §1.529-4. 

(4)  Procedures  for  verifying  use  of 
distributions  and  imposmg  and 
collecting  penalties — (i)  In  general.  To 
be  treated  as  imposing  a  more  than  de 
minimis  penalty  as  required  in 
paragraph  (e)(lj  of  this  section,  a 
program  must  implement  practices  and 
procedures  to  identify  whether  a 
distribution  is  subject  to  a  penaltv  and 
collect  any  penalty  that  is  due. 

(ii)  Safe  harbor.  A  program  that  falls 
within  the  safe  harbor  described  in 
paragraphs  (e)(4)(ii)  (A)  through  (E)  of 
this  section  will  be  treated  as 
implementing  practices  and  procedures 
to  identify-  whether  a  more  than  de 
minimis  penalty  must  be  imposed  as 
required  in  paragraph  (e)(1)  of  this 
section. 

(A)  Distributions  treated  as  payments 
of  qualified  higher  education  expenses. 
The  program  treats  distributions  as 
being  used  to  pay  for  qualified  higher 
education  expenses  only  if — 

[1]  The  distribution  is  made  directly 
to  an  eligible  educational  institution: 

(2)  The  distribution  is  made  in  the 
form  of  a  check  payable  to  both  the 
designated  beneficiary'  and  the  eligible 
educational  institution; 

[3)  The  distribution  is  made  after  the 
designated  beneficiary  submits 
substantiation  to  show  that  the 
distribution  is  a  reimbursement  for 
qualified  higher  education  expenses  that 
the  designated  beneficiary  has  already 
paid  and  the  program  has  a  process  for 
reviewing  the  validity  of  the 
substantiation  prior  to  the  distribution; 
or 

{4)  The  designated  beneficiary 
certifies  prior  to  the  distribution  that  the 
distribution  will  be  expended  for  his  or 
her  qualified  higher  education  expenses 
within  a  reasonable  time  after  the 
distribution;  the  program  requires  the 
designated  beneficiary  to  provide 
substantiation  of  payment  of  qualified 
higher  education  expenses  within  30 
days  after  making  the  distribution  and 
has  a  process  for  reviewin.^  the 


45028 


Federal  Register/ Vol.  63.  No.  163 /Monday.  August  24.  1998 /Proposed  Rules 


substantiation:  and  the  program  retains 
an  account  balance  that  is  large  enough 
to  t;ollect  any  penalty  owed  on  the 
distribution  if  valid  substantiation  is  not 
produced. 

(B)  Treatment  of  all  other 
distributions.  The  program  collects  a 
penalty  on  all  distributions  not  treated 
as  made  to  pay  qualified  higher 
education  expenses  except  where — 

(2)  Prior  to  the  distribution  the 
program  receives  written  third  party 
confirmation  that  the  designated 
beneficiary  has  died  or  become  disabled 
or  has  received  a  scholarship  (or 
allowance  or  payment  described  in 
section  13,T(d)(l')  (B)  or  (Cj)  in  an 
amount  equal  to  the  distribution;  or 

(2)  Prior  to  the  distribution  the 
program  receives  a  certification  from  the 
account  owner  that  the  distribution  is 
being  made  because  the  designated 
beneficiary  has  died  or  become  disabled 
or  has  received  a  scholarship  (or 
allowance  or  payment  described  in 
section  135(di(l)  (B)  or  (C))  received  by 
the  designated  benefician,-  (and  the 
distribution  is  equal  to  the  amount  of 
the  scholarship,  allowance,  or  payment) 
and  the  program  withholds  and  reserves 
a  portion  of  the  distribution  as  a 
penalty.  Any  penalty  withheld  by  the 
program  may  be  refunded  after  the 
program  receives  third  partv 
confirmation  that  the  designated 
beneficiary  has  died  or  become  disabled 
or  has  received  a  scholarship  or 
allowance  (or  pavment  described  in 
section  13.5(d)(l)'(B)  or  (C)). 

(C)  Refunds  of  penalties.  The  program 
will  refund  a  penalty  collected  on  a 
distribution  only  after  the  designated 
beneficiary  substantiates  that  he  or  she 
had  qualified  higher  education  expenses 
greater  than  or  equal  to  the  distribution, 
and  the  program  has  reviewed  the 
substantiation. 

(D)  Documentation  of  amounts 
refunded  and  not  used  for  qualified 
higher  education  e.xpenses.  The  program 
requires  the  distributee,  defined  in 

§  1.529-l(c),  to  provide  a  signed 
statement  identifying  the  amount  of  any 
refunds  received  from  eligible 
educational  institutions  at  the  end  of 
each  year  in  which  distributions  for 
qualified  higher  education  expenses 
were  made  and  of  the  next  year. 

(E)  Procedures  to  collect  penalty.  The 
program  collects  required  penalties  bv 
retaining  a  sufficient  balance  in  the 
account  to  pay  the  amount  of  penalty, 
withholding  an  amount  equal  to  the 
penalty  from  a  distribution,  or  collecting 
the  penalty  on  a  State  income  tax  return. 

(0  Separate  accounting.  A  program 
shall  not  be  treated  as  a  QSTP  unless  it 
provides  separate  accounting  for  each 
designated  beneficiar>-.  Separate 


accounting  requires  that  contributions 
for  the  benefit  of  a  designated 
beneficiary  and  any  earnings 
attributable  thereto  must  be  allocated  to 
the  appropriate  account.  If  a  program 
does  not  ordinarily  provide  each 
account  owner  an  annual  account 
statement  showing  the  total  account 
balance,  the  investment  in  the  account, 
earnings,  and  distributions  from  the 
account,  the  program  must  give  this 
information  to  the  account  owner  or 
designated  beneficiary  upon  request.  In 
the  case  of  a  prepaid  educational 
arrangement  or  contract  described  in 
section  529(b)(l)(A)(i)  the  total  account 
balance  may  be  shown  as  credits  or 
units  of  benefits  instead  of  fair  market 
value. 

(g)  No  investment  direction.  A 
program  shall  not  be  treated  as  a  QSTP 
unless  it  provides  that  any  account 
owner  in,  or  contributor  to,  or 
designated  beneficiary  under,  such 
program  may  not  directly  or  indirectly 
direct  the  investment  of  any 
contribution  to  the  program  or  directly 
or  indirectly  direct  the  investment  of 
any  earnings  attributable  to 
contributions.  A  program  does  not 
violate  this  requirement  if  a  person  who 
establishes  an  account  with  the  program 
is  permitted  to  select  among  different 
investment  strategies  designed 
exclusively  by  the  program,  only  at  the 
time  the  initial  contribution  is  made 
establishing  the  account.  A  program  will 
not  violate  the  requirement  of  this 
paragraph  (g)  if  it  permits  a  person  who 
establishes  an  account  to  select  between 
a  prepaid  educational  services  account 
and  an  educational  savings  account.  A 
program  also  will  not  violate  the 
requirement  of  this  paragraph  (g)  merely 
because  it  permits  its  board  members, 
its  employees,  or  the  board  members  or 
employees  of  a  contractor  it  hires  to 
perform  administrative  services  to 
purchase  tuition  credits  or  certificates  or 
make  contributions  as  described  in 
paragraph  (c)  of  this  section. 

(h)  .Vo  pledging  of  interest  as  security. 
A  program  shall  not  be  treated  as  a 
QSTP  unless  the  terms  of  the  program 
or  a  state  statute  or  regulation  that 
governs  the  program  prohibit  anv 
interest  in  the  program  or  anv  portion 
thereof  from  being  used  as  security  for 
a  loan.  This  restriction  includes,  but  is 
not  limited  to.  a  prohibition  on  the  use 
of  any  interest  in  the  program  as 
security  for  a  loan  used  to  purchase 
such  interest  in  the  program. 

(i)  Prohibition  on  excess 
contributions — (1)  In  general.  A  program 
shall  not  be  treated  as  a  QSTP  unless  it 
provides  adequate  safeguards  to  prevent 
contributions  for  the  benefit  of  a 
designated  beneficiary  in  excess  of  those 


necessary  to  provide  for  the  qualified 
higher  education  expenses  of  the 
designated  beneficiary. 

(2)  Safe  harbor.  A  program  satisfies 
this  requirement  if  it  will  bar  any 
additional  contributions  to  an  account 
as  soon  as  the  account  reaches  a 
specified  account  balance  limit 
applicable  to  all  accounts  of  designated 
beneficiaries  with  the  same  expected 
year  of  enrollment.  The  total 
contributions  may  not  exceed  the 
amount  determined  by  actuarial 
estimates  that  is  necessary  to  pay 
tuition,  required  fees,  and  room  and 
board  expenses  of  the  designated 
beneficiary  for  five  years  of 
undergraduate  enrollment  at  the  highest 
cost  institution  allowed  by  the  program. 

§  1 .529-3    Income  tax  treatment  of 
distributees. 

(a)  Taxation  of  distributions — (1)  In 
general.  Any  distribution,  other  than  a 
rollover  distribution,  from  a  QSTP 
account  must  be  included  in  the  gross 
income  of  the  distributee  to  the  extent 
of  the  earnings  portion  of  the 
distribution  and  to  the  extent  not 
excluded  from  gross  income  under  anv 
other  provision  of  chapter  1  of  the 
Internal  Revenue  Code.  If  any  amount  of 
a  distribution  is  forfeited  under  a  QSTP 
as  required  by  §  1.529-2(e),  this  amount 
is  neither  included  in  the  gross  income 
of  the  distributee  nor  deductible  by  the 
distributee. 

(2)  Rollover  distributions.  No  part  of  a 
rollover  distribution  is  included  in  the 
income  of  the  distributee.  Following  the 
rollover  distribution,  that  portion  of  the 
rollover  amount  that  constituted 
investment  in  the  account,  defined  in 
§  1.529-l(c),  of  the  account  from  which 
the  distribution  was  made  is  added  to 
the  investment  in  the  account  of  the 
account  that  received  the  distribution. 
That  portion  of  the  rollover  amount  that 
constituted  earnings  of  the  account  that 
made  the  distribution  is  added  to  the 
earnings  of  the  account  that  received  the 
distribution. 

(b)  Computing  taxable  earnings — (1) 
Amount  of  taxable  earnings  in  a 
distribution — (i)  Educational  savings 
account.  In  the  case  of  an  educational 
savings  account,  the  earnings  portion  of 
a  distribution  is  equal  to  the  product  of 
the  amount  of  the  distribution  and  the 
earnings  ratio,  defined  in  §  1.529-l(c). 
The  return  of  investment  portion  of  the 
distribution  is  equal  to  the  amount  of 
the  distribution  minus  the  earnings 
portion  of  the  distribution. 

(ii)  Prepaid  educational  services 
account.  In  the  case  of  a  prepaid 
educational  services  account,  the 
earnings  portion  of  a  distribution  is 
equal  to  the  value  of  the  credits,  hours, 
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or  other  units  of  education  distributed  at 
the  time  of  distribution  minus  the  return 
of  investment  portion  of  the 
distribution.  The  value  of  the  credits, 
hours,  or  other  units  of  education  may 
be  based  on  the  tuition  waived  or  the 
cash  distributed.  The  return  of 
inve.stment  portion  of  the  distribution  is 
determined  by  dividing  the  investment 
in  the  account  at  the  end  of  the  year  in 
which  the  distribution  is  made  bv  the 
number  of  credits,  hours,  or  other  units 
of  education  in  the  account  at  the  end 
of  the  calendar  year  (including  all 
credits,  hours,  or  other  units  of 
education  distributed  during  the 
calendar  year),  and  multiplying  that 
amount  by  the  number  of  credits,  hours, 
or  other  units  of  education  distributed 
during  the  current  calendar  year. 

(2)  Adjustment  for  programs  that 
treated  distributions  and  earnings  in  a 
different  manner  for  years  beginning 
before  January  1,  1999.  For  calendar 
years  beginning  after  December  31, 
1998,  a  QSTP  must  treat  taxpayers  as 
recovering  investment  in  the  account 
and  earnings  ratably  with  each 
distribution.  Prior  to  January  1,  1999,  a 


program  may  have  treated  distributions 
in  a  different  manner  and  reported  them 
to  taxpayers  accordingly.  In  order  to 
adjust  to  the  method  described  in  this 
section,  if  distributions  were  treated  as 
coming  first  from  the  investment  in  the 
account,  the  QSTP  must  adjust  the 
investment  in  the  account  bv 
subtracting  the  amount  of  the 
investment  in  the  account  previously 
treated  as  distributed.  If  distributions 
were  treated  as  coming  first  from 
earnings,  the  QSTP  must  adjust  the 
earnings  portion  of  the  account  bv 
subtracting  the  amount  of  earnings 
previously  treated  as  distributed.  After 
the  adjustment  is  made,  the  investment 
in  the  account  is  recovered  ratably  in 
accordance  with  this  section.  If  no 
previous  distribution  was  made  but 
earnings  were  treated  as  taxable  to  the 
taxpayer  in  the  year  they  were  allocated 
to  the  account,  the  earnings  treated  as 
already  taxable  are  treated  as  additional 
contributions  and  added  to  the 
investment  in  the  account. 

(3)  Examples.  The  application  of  this 
paragraph  fb)  is  illustrated  by  the 
following  examples.  The  rounding 


convention  used  (rounding  to  three 
decimal  places)  in  these  examples  is  for 
purposes  of  illustration  onl\.  A  QSTP 
may  use  another  rounding  con\ention 
as  long  as  it  consistently  applies  the 
convention.  The  examples  are  as 
follows; 

Example  1    iil  In  1998.  an  individual.  A, 
opens  a  prepaid  educational  sen-ices  account 
with  a  QSTP  on  behalf  of  a  designated 
beneficiary   Through  the  ac(  ount  A 
purchases  units  of  education  equivalent  to 
eight  semesters  of  tuition  for  full-time 
attendance  at  a  public  four-year  univers;t\ 
covered  by  the  QSTP.  A  contributes  Si 6.000 
that  includes  pa\Tnent  of  processing  fees  to 
the  QSTP  In  2011  the  designated  beneficiar\ 
enrolls  at  a  public  four-year  universitx    The 
QSTP  makes  distributions  on  behalf  of  the 
designated  beneficiarv  to  the  university  in 
.August  for  the  fall  semester  and  in  December 
for  the  spring  semester.  Tuition  for  fuil-time 
attendance  at  the  university  is  S7,500  per 
academic  vear  in  2011  and  2012,  S7.875  for 
the  academic  year  in  2013.  and  S8.2O0  for  the 
academic  year  in  2014  The  only  expense 
covered  bv  the  QSTP  distribution  is  tuition 
for  four  academic  years.  The  calculations  are 
as  follows: 


2011 

Investment  in  the  account  as  of  12/.31/2011  _  <;^f,  qq^j 

Units  in  account  =8 

Per  unit  investment _  ^t  q^q 

Units  distributed  in  2011   ^  '  | _  '"     -, 

Investment  portion  of  distribution  in  2011  (S2,000  per  unit  x  2  units) =  $4  OOO 

Current  value  of  two  units  distributed  in  2011   .'.'"'^""''^^.  =  57  500 

Earnings  portion  of  distribution  in  2011  (S7. 500-54.000)  ."."^."!!!!!"!."!1'."  =  «3  500 

2012 

Investment  in  the  account  as  of  12/31/2012  (S16, 000-54,000)   -  ^12  ooo 

Units  in  account  _  ""      c 

Per  unit  investment  _  cy  nnn 

Units  disU-ibuted  in  2012 '...."''.l.'..^!^!."'.."!."l"„77" =  2 

Investment  portion  of  distribution  in  2012  (52.000  per  unit  x  2  units) =  $4  000 

Current  value  of  two  units  distributed  in  2012   ".'"'""'".  =  57  500 

Earnings  portion  of  distribution  in  2012  (57.500-54,000)  "."7.77..".  =  S3  500 

2013 

Investment  in  the  account  as  of  12/31/2013  (S12.00O-S4000)   =  §8  ooo 

Units  in  account  _  '     , 

Per  unit  investment : =  S2  000 

Units  distributed  in  2013 77..7!..777777777 =  2 

Investment  portion  of  distribution  in  2013  (52.000  per  unit  x  2  units)  =  §4  000 

Current  value  of  two  units  distributed  in  2013   "..!7...7..  =  S7  875 

Earnings  portion  of  distribution  in  2013  (57,875-54,000)  7.77,777!!!  =  53  875 

2014 

Investment  in  the  account  as  of  12/31/2014  (58,000-54000)  =  54  qgo 

Units  in  account  _  '     y 

Per  unit  investment _  52  ooo 

Units  distributed  in  2014   7^ _  2 

Investment  portion  of  distribution  in  2014  (54,000  per  unit  x  2  units)  ..!!.,!.!!.!!!!  =  ^4  000 

Current  value  of  two  units  distributed  in  2014  _  «n  onn 

Earnmgs  portion  of  distribution  in  2014  (58,200-54,000)  _  54  2CX) 

12/31/2014  (after  distributions) 

Investment  in  the  account  as  of  12/31/2014  (54.000-54000)  =  0 

(ii)  In  each  year  the  designated  beneficiary  Example  2.  (i)  In  1998.  an  individual.  B.  includes  paNTnent  of  processing  fees  to  the 

includes  in  his  or  her  gross  income  the  opens  a  college  savings  account  with  a  QSTP      QSTP.  On  December  31,  2011.  the  total 

earnings  portion  of  the  distribution  for  on  behalf  of  a  designated  beneficiar>'.  B  balance  in  the  account  for  the  benefit  of  the 

t"'*'on-  conu-ibutes  518,000  to  the  account  that  designated  benefician,-  is  $30,000  (including 
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distributions  madf-  during  the  year  2011).  In 
201 1  the  designated  beneficiarv  enrolls  at  a 
four-year  uni\ersitv.  The  QSTP  makes 
distributions  on  behalf  of  the  designated 
benefician*'  to  the  university  in  .August  for  the 
fall  semester  and  in  December  for  the  spring 


semester.  Tuition  for  full-time  attendance  at 
the  university  is  S7,,500  per  academic  \'ear  in 
2011  and  2012,  57.875  for  the  academic  year 
in  2013.  and  58,200  for  the  academic  year  in 
2014.  The  only  e.xpense  covered  by  the  QSTP 
distributions  is  tuition  for  four  academic 


years.  On  the  last  day  of  the  calendar  year  the 
account  is  allocated  earnings  of  5%  on  the 
total  account  balance  on  that  day.  Under  the 
terms  of  the  QSTP.  a  penalty  of  15%  is 
applied  to  the  earnings  not  used  to  pay 
tuition.  The  calculations  are  as  follows: 


2011 

Investment  in  the  account  =  SI 8.000 

Total  account  balance  as  of  12/31/2011  =  530.000 

Earning,s  as  of  12/31/2011   ■=  S12.000 

Distributions  in  2011    =  57.500 

Earnings  ratio  for  2011  (512,000-530.000)  =  40% 

Earnings  portion  of  distributions  in  2011  (57.500x4)  =  53.000 

Return  of  investment  portion  of  distributions  in  2011  (57,500-53.000)  =  54,500 

2012 

Investment  in  the  account  as  of  12/31/2012  (518,000-54.500)  =  513.500 

Total  account  balance  as  of  12/31/12  ((530.000  -57. 500)xl05%|  =  523.625 

Earnings  as  of  12/31/2012   =  510,125 

Distributions  in  2012    =  57,500 

Earnings  ratio  for  2012  (510.125-523,625)  =  42.9% 

Earnings  portion  of  distributions  in  2012  (S7,500x.429)  =  53,217.50 

Return  of  investment  portion  of  distributions  in  2012  (57,500-53,217,50)  =  54.282.50 

2013 

Investment  in  the  account  as  of  12/31/2013  (513.500  -  54.282.50)  =  59,217.50 

Total  account  balance  as  of  12/31/13  1(523.625  -57. 500)xl05%l  =  516,931.25 

Earnings  as  of  12/31/2013   =  57,713,75 

Distributions  in  2013   =  57,875 

Earnings  ratio  for  2013  (57,713.75-516.931  25)  =  45.6% 

Earnings  portitm  of  distributions  in  2013  (57.875x.456)  =  S3. 591 

Return  of  investment  portion  of  distributions  in  2013  (57,875-53.591) =  54.284 

2014 

Investment  in  the  account  as  of  12/31/2014  (59.217.50-54,284)  =  54.933.50 

Total  account  balance  as  of  12/31/14  [(516,931.25  -57.875)xl05%|  =  59^509.06 

Earnings  as  of  12/31/2014   =  54.575.56 

Distributions  in  2014  for  qualified  higher  education  expenses  (QHEE)   =  58.200 

Distributions  in  2014  not  for  qualified  higher  education  expenses  (Non-QHEE) =  51.309.06 

Total  distributions    =  59,509.06 

Earnings  portion  of  QHEE  distribution  in  2014  [(58. 200-59. 509. 06)xS4, 575,56]  =  53,945.68 

Return  of  investment  portion  of  QHEE  distribution  in  2014  =  S4.254.32 

Earnings  portion  of  Non-QHEE  distribution  subject  to  penalty  [{S1.309.06-S9.509.06)xS4,575.56)!   =  S629.89 

Return  of  investment  portion  of  non-QHEE  distribution  in  2014   =  S679.17 

(ii)  In  years  201 1  through  2013  the  (2)  Scholarship  program.  §  1.529-4    Time,  form,  and  manner  of 

designated  beneficiary  includes  in  gross  Notwithstanding  paragraph  (c)(1)  of  this  reporting  distributions  from  QSTPs  and 

income  the  earnings  portion  of  the  section,  the  requirement  that  the  new  backup  withholding. 

distributions  tor  tuition.  In  year  2014  the  •         r~    ■        ,  .  r^i,     r       -i       r  t  •,  t        l;    j-  i    l    .■■  t^l 

designated  beneficiary  includes  in  gross  beneficiary  be  a  member  of  the  family  of         (a)  Taxable  distributions.  The  portion 

income  the  earnings  portion  of  the '  ^"^  transferor  beneiiciary  shall  not  ot  any  distribution  made  during  the 

distribution  for  tuition.  53.945.68,  plus  the  app'v  to  a  change  in  designated  calendar  year  by  a  QSTP  that  represents 

earnings  portion  of  the  distribution  that  was  beneficiary  of  an  interest  in  a  QSTP  earnings  shall  be  reported  by  the  payor 

not  used  for  tuition  after  reduction  for  the  account  purchased  bv  a  State  or  local     .  as  described  in  this  section. 

penalty,  i.e.  5535  41  (5629.89  minus  a  15%  government  or  an  organization  (b)  Requirement  to  file  return— [1] 

penalty  of  594.48)  described  in  section  501(c)(3)  as  part  of  Form  of  return.  A  payor  must  file  a 

(c)  Change  in  designated  a  scholarship  program.  return  required  by  this  section  on  Form 

beneficiaries — (1)  General  rule.  A  (d)  Aggregation  of  accounts.  If  an  1099-G.  A  payor  may  use  forms 

change  in  the  designated  beneficiarv  of  individual  is  a  designated  beneficiary  of  containing  provisions  similar  to  Form 

a  QSTP  account  is  not  treated  as  a  more  than  one  account  under  a  QSTP,  1099-G  if  it  complies  with  applicable 

distribution  if  the  new  designated  the  QSTP  shall  treat  all  contributions  revenue  procedures  relating  to 

beneficiary  is  a  member  of  the  family  of  and  earnings  as  allocable  to  a  single  substitute  Forms  1099.  A  payor  must 

the  transferor  designated  beneficiary.  account  for  purposes  of  calculating  the  file  a  separate  return  for  each  distributee 

However,  any  change  of  designated  earnings  portion  of  any  distribution  who  receives  a  taxable  distribution, 

beneficiary  not  described  in  the  from  that  QSTP.  For  purposes  of  (2)  Payor.  For  purposes  of  this  section, 

preceding  sentence  is  treated  as  a  determining  the  effect  of  the  the  term  "payor"  means  the  officer  or 

distribution  to  the  account  owner,  distribution  on  each  account,  the  employee  having  control  of  the  program, 

provided  the  account  owner  has  the  earnings  portion  and  return  of  or  their  designee. 

authority  to  change  the  designated  investment  in  the  account  portion  of  the  (3)  Information  included  on  return.  A 

beneficiary.  For  rules  related  to  a  change  distribution  shall  be  allocated  pro  rata  payor  must  include  on  Form  1099-G — 

in  the  designated  beneficiary  pursuant  among  the  accounts  based  on  total  (i)  The  name,  address,  and  taxpayer 

to  a  rollover  distribution  see  §§  1.529-  account  value  as  of  the  close  of  the  identifying  number  (TIN)  (as  defined  in 

1(c)  and  1.529-3(a)(2),  current  calendar  year.  section  7701(a)(41))  of  the  payor; 
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(ii)  The  name,  address,  and  TIN  of  the 
distributee: 

(iii)  The  amount  of  earnings 
distributed  to  the  distributee  in  the 
calendar  year:  and 

(iv)  Any  other  information  required 
by  Form  1099-G  or  its  instructions. 

(4)  Time  and  place  for  filing  return.  A 
payor  must  file  any  return  required  bv 
this  paragraph  (b)  on  or  before  February 
28  of  the  year  following  the  calendar 
year  in  which  the  distribution  is  made. 
A  payor  must  file  the  return  with  the 
IRS  office  designated  in  the  instructions 
for  Form  1099-G. 

(5)  Returns  required  on  magnetic 
media.  If  a  payor  is  required  to  file  at 
least  250  returns  during  the  calendar 
year,  the  returns  must  be  filed  on 
magnetic  media.  If  a  payor  is  required 
to  file  fewer  than  250  returns,  the 
prescribed  paper  form  may  be  used. 

(6)  Extension  of  time  to  file  return.  For 
good  cause,  the  Commissioner  may 
grant  an  extension  of  time  in  which  to 
file  Form  1099-G  for  reporting  taxable 
earnings  under  section  529.  The 
application  for  extension  of  time  must 
be  submitted  in  the  manner  prescribed 
by  the  Commissioner. 

(c)  Requirement  to  furnish  statement 
to  the  distributee — (1)  In  general.  A 
payor  that  must  file  a  return  under 
paragraph  (b)  of  this  section  must 
furnish  a  statement  to  the  distributee. 
The  requirement  to  furnish  a  statement 
to  the  distributee  will  be  satisfied  if  the 
payor  provides  the  distributee  with  a 
copy  of  the  Form  1099-G  (or  a 
substitute  statement  that  complies  with 
applicable  revenue  procedures) 
containing  all  the  information  filed  with 
the  Internal  Revenue  Service  and  all  the 
legends  required  by  paragraph  (c)(2}  of 
this  section  by  the  time  required  by 
paragraph  (c)(3)  of  this  section. 

(2)  Information  included  on 
statement.  A  payor  must  include  on  the 
statement  that  it  must  furnish  to  the 
distributee — 

(i)  The  information  required  under 
paragraph  (b)(3)  of  this  section; 

(ii)  The  telephone  number  of  a  person 
to  contact  about  questions  pertaining  to 
the  statement;  and 

(iii)  A  legend  as  required  on  the 
official  Internal  Revenue  Service  Form 
1099-G. 

(3)  Time  for  furnishing  statement.  A 
payor  must  furnish  the  statement 
required  by  paragraph  (c)(1)  of  this 
section  to  the  distributee  on  or  before 
January  31  of  the  year  following  the 
calendar  year  in  which  the  distribution 
was  made.  The  statement  will  be 
considered  furnished  to  the  distributee 
if  it  is  mailed  to  the  distributee's  last 
known  address. 


(4)  E.xtension  of  time  to  furnish 
statement.  For  good  cause,  the 
Commissioner  may  grant  an  extension 
of  time  to  furnish  statements  to 
distributees  of  taxable  earnings  under 
section  529.  The  application  for 
extension  of  time  must  be  submitted  in 
the  manner  prescribed  by  the 
Commissioner. 

(d)  Backup  withholding.  Distributions 
from  a  QSTP  are  not  subject  to  backup 
withholding. 

(e)  Effective  date.  The  reporting 
requirements  set  forth  in  this  section 
apply  to  distributions  made  after 
December  31,  1998. 

§  1 .529-6    Estate,  gift,  and  generation- 
skipping  transfer  tax  rules  relating  to 
qualified  State  tuition  programs. 

(a)  Gift  and  generation-skipping 
transfer  tax  treatment  of  contributions 
after  August  20.  1996.  and  before 
August  6.  1997.  A  contribution  on 
behalf  of  a  designated  beneficiarv  to  a 
QSTP  (or  to  a  program  that  meets  the 
transitional  rule  requirements  under 

§  1.529-6(b))  after  August  20,  1996,  and 
before  August  6,  1997,  is  not  treated  as 
a  taxable  gift.  The  subsequent  waiver  of 
qualified  higher  education  expenses  of  a 
designated  beneficiarv'  by  an 
educational  institution  (or  the 
subsequent  payment  of  higher  education 
expenses  of  a  designated  beneficiary  to 
an  educational  institution)  under  a 
QSTP  is  treated  as  a  qualified  transfer 
under  section  2503(e)  and  is  not  treated 
as  a  transfer  of  property  by  gift  for 
purposes  of  section  2501.  As  such,  the 
contribution  is  not  subject  to  the 
generation-skipping  transfer  tax 
imposed  by  section  2601. 

(b)  Gift  and  generation-skipping 
transfer  tax  treatment  of  contributions 
after  August  5.  1997— [\)  In  general.  A 
contribution  on  behalf  of  a  designated 
beneficiary  to  a  QSTP  (or  to  a  program 
that  meets  the  transitional  rule 
requirements  under  §  1.529-6(b))  after 
August  5,  1997,  is  a  completed  gift  of  a 
present  interest  in  property  under 
section  2503(b)  from  the  person  making 
the  contribution  to  the  designated 
beneficiary.  As  such,  the  contribution  is 
eligible  for  the  annual  gift  tax  exclusion 
provided  under  section  2503(b).  The 
portion  of  a  contribution  excludible 
ft-om  taxable  gifts  under  section  2503(b) 
also  satisfies  the  requirements  of  section 
2642(c)(2)  and,  therefore,  is  also 
excludible  for  purposes  of  the 
generation-skipping  transfer  tax 
imposed  under  section  2601.  A 
contribution  to  a  QSTP  after  August  5, 
1997,  is  not  treated  as  a  qualified 
transfer  within  the  meaning  of  section 
2503(e). 


(2)  Contributions  that  exceed  the 
annual  e.xclusion  amount  (i)  Under 
section  529(c)(2l(B)  a  donor  may  elect  to 
take  certain  contributions  to  a  QSTP 
into  account  ratably  over  a  five  year 
period  in  determining  the  amount  of 
gifts  made  during  the  calendar  year.  The 
provision  is  applicable  onlv  with 
respect  to  contributions  not  in  excess  of 
five  times  the  section  2503(b)  exclusion 
amount  available  in  the  calendar  vear  of 
the  contribution.  Any  excess  mav  not  be 
taken  into  account  ratably  and  is  treated 
as  a  taxable  gift  in  the  calendar  vear  of 
the  contribution. 

(ii)  The  election  under  section 
529(c)(2)(B)  may  be  made  by  a  donor 
and  his  or  her  spouse  with  respect  to  a 
gift  considered  to  be  made  one-half  bv 
each  spouse  under  section  2513. 

(iii)  The  election  is  made  on  Form 
709,  Federal  Gift  Tax  Return,  for  the 
calendar  year  in  which  the  contribution 
is  made. 

(iv)  If  in  any  year  after  the  first  year 
of  the  five  year  period  described  in 
section  529(c)(2)(B),  the  amount 
excludible  under  section  2503(b)  is 
increa.sed  as  provided  in  section 
2503(b)(2).  the  donor  may  make  an 
additional  contribution  in  anv  one  or 
more  of  the  four  remaining  years  up  to 
the  difference  between  the  exclusion 
amount  as  increased  and  the  original 
exclusion  amount  for  the  year  or  vears 
in  which  the  original  contribution  was 
made. 

(v)  Example.  The  application  of  this 
paragraph  (b)(2)  is  illustrated  by  the 
following  example: 

Example.  In  Year  1.  when  the  annual 
exclusion  under  section  2503(b)  is  SlO.OOO. 
P  makes  a  contribution  of  S60.000  to  a  QSTP 
for  the  benefit  of  P's  child,  C  P  elects  under 
section  529(c)(2)(B)  to  account  for  the  gift 
ratably  over  a  five  year  period  beginning  with 
the  calendar  year  of  contribution   P  is  treated 
as  malting  an  excludible  gift  of  SlO.OOO  in 
each  of  Years  1  through  5  and  a  taxable  gift 
of  SlO.OOO  in  Year  1   In  Year  .i.  when  the 
annual  exclusion  is  increased  to  S12.000.  P 
makes  an  additional  contribution  for  the 
benefit  of  C  in  the  amount  of  S8.000  P  is 
treated  as  making  an  excludible  gift  of  S2.000 
under  section  2503(b).  the  remaining  S6.000 
is  a  taxable  gift  in  Year  3. 

(3)  Change  of  designated  benefician' 
or  rollover,  (i)  A  transfer  which  occurs 
by  reason  of  a  change  in  the  designated 
beneficiary,  or  a  rollover  of  credits  or 
account  balances  from  the  account  of 
one  beneficiary  to  the  account  of 
another  beneficiary,  is  not  a  taxable  gift 
and  is  not  subject  to  the  generation- 
skipping  transfer  tax  if  the  new 
beneficiary  is  a  member  of  the  family  of 
the  old  beneficiarv',  as  defined  in 
§  1.529-l(c),  and  is  assigned  to  the  same 
generation  as  the  old  beneficiary,  as 
defined  in  section  2651. 
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(ii)  A  transfer  which  occurs  by  reason 
of  a  change  in  the  designated 
beneficiary,  or  a  rollover  of  credits  or 
account  balances  from  the  account  of 
one  beneficiary  to  the  account  of 
another  beneficiary,  will  be  treated  as  a 
taxable  gift  by  the  old  beneficiary  to  the 
new  beneficiary  if  the  new  beneficiary 
is  assigned  to  a  lower  generation  than 
the  old  beneficiary,  as  defined  in  section 
2651,  regardless  of  whether  the  new 
beneficiary  is  a  member  of  the  family  of 
the  old  beneficiary.  The  transfer  will  be 
subject  to  the  generation-skipping 
transfer  tax  if  the  new  beneficiary  is 
assigned  to  a  generation  which  is  two  or 
more  levels  lower  than  the  generation 
assignment  of  the  old  beneficiary.  The 
five  year  averaging  rule  described  in 
paragraph  (b)(2)  of  this  section  may  be 
applied  to  the  transfer. 

(iii)  Example.  The  application  of  this 
paragraph  (b)(3)  is  illustrated  by  the 
following  example: 

Example.  In  Year  1.  P  makes  a  contribution 
to  a  QSTP  on  behaif  of  P's  child.  C.  In  Year 
4.  P  directs  that  a  distribution  from  the 
account  for  the  benefit  of  C  be  made  to  an 
account  for  the  benefit  of  P's  grandchild.  G. 
The  rollover  distribution  is  treated  as  a 
taxable  gift  by  C  to  G.  because,  under  section 
2651,  G  is  assigned  to  a  generation  below  the 
generation  assignment  of  C. 

(c)  Estate  tax  treatment  for  estates  of 
decedents  dying  after  August  20.  1996. 
and  before  June  9,  1997.  The  gross  estate 
of  a  decedent  dying  after  August  20, 
1996.  and  before  June  9,  1997,  includes 
the  value  of  any  interest  in  any  QSTP 
which  is  attributable  to  contributions 
made  by  the  decedent  to  such  program 
on  behalf  of  a  designated  beneficiary. 

(d)  Estate  ta.\  treatment  for  estates  of 
decedents  dying  after  June  8.  1997 — (1) 
In  general.  Except  as  provided  in 
paragraph  (d)(2)  of  this  section,  the 
gross  estate  of  a  decedent  dying  after 
June  8.  1997,  does  not  include  the  value 
of  any  interest  in  a  QSTP  which  is 
attributable  to  contributions  made  by 
the  decedent  to  such  program  on  behalf 
of  any  designated  beneficiary. 

(2)  Excess  contributions.  In  the  case  of 
a  decedent  who  made  the  election  under 
section  529(c)(2)(B)  and  paragraph 
(b)(3)(i)  of  this  section  who  dies  before 
the  close  of  the  five  year  period,  that 
portion  of  the  contribution  allocable  to 
calendar  years  beginning  after  the  date 
of  death  of  the  decedent  is  includible  in 
the  decedent's  gross  estate. 

(3)  Designated  beneficiary  decedents. 
The  gross  estate  of  a  designated 
beneficiary  of  a  QSTP  includes  the 
value  of  any  interest  in  the  QSTP. 

§1.529-6    Transition  rules. 

(a)  Effective  date.  Section  529  is 
effective  for  taxable  years  ending  after 


August  20,  1996,  and  applies  to  all 
contracts  entered  into  or  accounts 
opened  on  August  20,  1996,  or  later. 

(b)  Programs  maintained  on  August 
20,  1996.  Transition  relief  is  available  to 
a  program  maintained  by  a  State  under 
which  persons  could  purchase  tuition 
credits,  certification  or  similar  rights  on 
behalf  of,  or  make  contributions  for 
educational  expenses  of,  a  designated 
beneficiary  if  the  program  was  in 
existence  on  August  20,  1996.  Such 
program  must  meet  the  requirements  of 
a  QSTP  before  the  later  of  August  20, 
1997,  or  the  first  day  of  the  first 
calendar  quarter  after  the  close  of  the 
first  regular  session  of  the  State 
legislature  that  begins  after  August  20, 
1996.  If  a  State  has  a  two-year  legislative 
session,  each  year  of  such  session  shall 
be  deemed  to  be  a  separate  regular 
session  of  the  State  legislature.  The 
program,  as  in  effect  on  August  20, 
1996.  shall  be  treated  as  a  QSTP  with 
respect  to  contributions  (and  earnings 
allocable  thereto)  pursuant  to  contracts 
entered  into  under  the  program.  This 
relief  is  available  for  contributions  (and 
earnings  allocable  thereto)  made  before, 
and  the  contracts  entered  into  before, 
the  first  date  on  which  the  program 
becomes  a  QSTP.  The  provisions  of  the 
program,  as  in  effect  on  August  20, 
1996,  shall  apply  in  lieu  of  section 
529(b)  with  respect  to  such 
contributions  and  earnings.  A  program 
shall  be  treated  as  meeting  the  transition 
rule  if  it  conforms  to  the  requirements 
of  section  529,  §§  1.529-1  through 
1.529—5  and  this  section  by  the  date  this 
document  is  published  as  final 
regulations  in  the  Federal  Register. 

(c)  Retroactive  effect.  No  income  tax 
liability  will  be  asserted  against  a  QSTP 
for  any  period  before  the  program  meets 
the  requirements  of  section  529, 

§§  1.529-1  through  1.529-5  and  this 
section  if  the  program  qualifies  for  the 
transition  relief  described  in  paragraph 
(b)  of  this  section. 

(d)  Contracts  entered  into  and 
accounts  opened  before  August  20, 
1996- -(1)  ki  general.  A  QSTP  may 
continue  to  maintain  agreements  in 
connection  with  contracts  entered  into 
and  accounts  opened  before  August  20, 
1996.  without  jeopardizing  its  tax 
e.xempt  status  even  if  maintaining  the 
agreements  is  contrary  to  section  529(b) 
provided  that  the  QSTP  operates  in 
accordance  with  the  restrictions 
contained  in  this  paragraph  (d). 
However,  distributions  made  by  the 
QSTP,  regardless  of  the  terms  of  any 
agreement  executed  before  August  20, 
1996,  are  subject  to  tax  according  to  the 
rules  of  §  1.529-3  and  subject  to  the 
reporting  requirements  of  §  1.529—4. 


(2)  Interest  in  program  pledged  as 
security  for  a  loan.  An  interest  in  the 
program,  or  a  portion  of  an  interest  in 
the  program,  may  be  used  as  security  for 
a  loan  if  the  contract  giving  rise  to  the 
interest  was  entered  into  or  account  was 
opened  prior  to  August  20. 1996  and  the 
agreement  permitted  such  a  pledge. 

(3)  Member  of  the  family.  In  the  case 
of  an  account  opened  or  a  contract 
entered  into  before  August  20.  1996,  the 
rules  regarding  a  change  in  beneficiary, 
including  the  rollover  rule  in  §  1.529- 
3(a)  and  the  gift  tax  rule  in  §  1.529- 
5(b)(3),  shall  be  applied  by  treating  any 
transferee  beneficiary  permitted  under 
the  terms  of  the  account  or  contract  as 

a  member  of  the  family  of  the  transferor 
beneficiary. 

(4)  Eligible  educational  institution.  In 
the  case  of  an  account  opened  or 
contract  entered  into  before  August  20, 
1996.  an  eligible  educational  institution 
is  an  educational  institution  in  which 
the  beneficiary  may  enroll  under  the 
terms  of  the  account  or  contract. 
Michael  P.  Dolan, 

Deputy  Comrrtissioner  of  Internal  Revenue. 
|FR  Doc.  98-22465  Filed  8-21-98;  8;45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51,  52,  76,  and  96 

Availability  of  Documents  for  the 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  document  announces  the 
availability  of  various  documents  that 
relate  to  the  notice  of  proposed 
rulemaking  and  supplemental  notice  of 
proposed  rulemaking  for  the  ozone 
transport  rule.  These  documents  have 
been,  or  shortly  will  be.  placed  in  the 
docket  for  this  rule,  or  have  been  made 
available  on  the  EPA  website. 
DATES:  Documents  were  placed  in  the 
docket  on  or  about  August  10,  1998. 
ADDRESSES:  Some  of  the  docvunents 
have  been  placed  in  the  docket  for  the 
ozone  transport  rule.  Docket  No.  A-96- 
56.  at  the  Air  and  Radiation  Docket  and 
Information  Center  (6102).  US 
Environmental  Protection  Agency.  401 
M  Street  SW.  Room  M-1500. 
Washington,  DC  20460,  telephone  (202) 
260-7548.  and  are  available  for  viewing 
between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  A  reasonable  fee  may  be 
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charged  for  copying.  Other  documents 
have  been  made  available  in  electronic 
fonn  at  the  following  EPA  websites: 
http://www.epa.gov/scram001/ 
regmodcenter/t28.htm  and  http:// 
www.epa.gov/capi. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  today's  document 
should  be  addressed  to  Kimber  Smith 
Scavo,  Office  of  Air  Quality  Planning 
and  Standards,  Air  Quality  Strategies 
and  Standards  Division,  MD-15, 
Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-3354;  e-mail: 
scavo.kimber@epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  dated  November  7, 
1997,  "Finding  of  Significant 
Contribution  and  Rulemaking  for 
Certain  States  in  the  Ozone  Transport 
Assessment  Group  Region  for  Purposes 
of  Reducing  Regional  Transport  of 
Ozone,"  (62  FR  60318).  The  EPA 
published  a  supplemental  notice  of 
proposed  rulemaking  (SNPR)  dated  May 
11,  1998,  "Supplemental  Notice  for  the 
Finding  of  Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone,"  (63  FR 
25902).  This  rulemaking  may  be  referred 
to  as  the  ozone  transport  rule,  and  has, 
more  colloquially,  been  referred  to  as 
the  NO,  SIP  Call  or  the  OTAG  SIP  Call. 

When  EPA  published  die  NPR,  EPA 
established  a  120-day  comment  period, 
ending  on  March  9,  1998.  The  EPA 
received  numerous  comments  that  this 
period  was  not  adequate,  particularly 
for  performing  air  quality  modeling.  By 
notice  dated  April  9,  1998  (63  FR 
17349),  EPA  extended  the  comment 
period  to  the  close  of  the  comment 
period  for  the  SNPR,  which  was  June 
25,  1998. 

Numerous  States,  industry  groups, 
and  others  submitted  air  quality 
analyses  to  the  docket  during  the  initial 
and  extended  comment  period. 


Commenters  also  submitted  comments 
on  a  wide  range  of  issues  raised  under 
the  NPR  and  SNPR. 

In  response  to  these  comments,  EPA 
has  conducted  additional  air  quality 
modeling  analyses.  The  EPA  is 
announcing  today  that  information 
concerning  these  analyses  was  placed  in 
the  docket  as  of  August  10,  1998,  or 
shortly  thereafter.  See  Appendix  A  for  a 
more  detailed  description  of  this 
modeling  information. 

In  addition,  EPA  has  placed  four 
additional  sets  of  IPM  run  files  at  the 
http://vkrww.epa.gov/capi  web  site, 
which  provide  the  Agency's  results  of 
analysis  of  cap-and-trade  options  that 
EPA  examined  in  developing  the  ozone 
transport  rulemaking  using  the  1998 
version  of  IPM.  These  files  are  described 
in  Appendix  B. 

The  EPA  has  previously  made  other 
information  publicly  available  on  EPA's 
Technology  Transfer  Network  (TTN)  site 
or  the  http://www.epa.gov/ttn/oarpg/ 
otagsip  web  site  (which,  in  effect, 
superseded  the  TTN  site)  or  the  http:// 
www.epa.gov/capi  web  site.  For 
example,  EPA  made  available  updated 
emissions  inventory  information  on  the 
TTN  on  or  about  February  3,  1998.  See 
Appendix  C  for  a  list  of  documents 
already  made  available  on  the  TTN  or 
web  site.  The  EPA  indicated  in  the  NPR 
that  related  documents  could  be  found 
on  the  TTN  or  on  other  web  sites  (62  FR 
60318). 

The  EPA  anticipates  that  the  notice  of 
final  rulemaking  will  be  signed  in 
September  1998. 

In  addition,  the  following  documents 
have  been,  or  will  shortly  be,  placed  in 
the  docket. 

1.  E.H.  Pechan  &  Associates.  Inc., 
"Ozone  Transport  Rulemaking  Non- 
Electricity  Generating  Unit  Cost 
Analysis — Final  Report,"  August  1998. 

2.  Documents  evidencing  the  public 
availability  of  the  IPM  model  and 
UAM-V:  (i)  Letter  from  Gary  Vicinus, 
Executive  Vice  President.  ICF  Kaiser,  to 


Paul  M.  Stolpman.  Director.  Office  of 
Atmospheric  Programs,  U.S.  EPA.  )uly 
22,  1998  (IPM);  (ii)  Excerpts  from 
"Analyzing  Electric  Power  Generation 
Under  the  CAAA,"  Office  of  Air  and 
Radiation,  U.S.  EPA  (March  1998) 
(IPM):  (iii)  Letter  from  William  F.  Hunt. 
Jr.,  Director.  Emissions  Monitoring  and 
Analyses  Division.  Office  of  Air  Qualitv 
Planning  and  Standards.  U.S.  EPA  to 
Andrea  Bear  Field.  Esq..  Hunton  & 
Williams  (April  15,  1998)  (UAM-V). 

In  addition,  EPA  anticipates  placing 
the  following  document  in  the  docket  in 
the  near  future. 

a.  Comparison  of  8-hour  model 
predictions  and  ambient  8-hour  design 
values. 

EPA  may  place  additional  documents 
in  the  docket,  and  if  EPA  does  so.  EPA 
will  announce  their  availability  by 
posting  a  notice  on  the  http:// 
vrww.epa.gov/ttn/oarpg/otagsip  web 
site. 

Dated:  August  17.  1998. 
Robert  D.  Brenner, 

Acting  Director.  Office  of  Air  Quality  Planning 
and  Standards 

Appendix  A — Modeling  Information 

I.  EPA  UAM-V  Model  Runs 
A.  Description  of  Model  Runs 

1.  "State-by-State"  Zero-Out  Runs 
using  UAM-V  for  4  OTAG  episodes  and 
2007  SIP  Call  Base  Case  emissions 
Docket  Number:  V'-L-02 

— zero-out  all  manmade  emissions  for 
the  following  States,  individuallv: 

— AL,  GA,  IN,  IL,  KY,  MA,  MI.  MO.  NC. 
OH.SC.  TN.  VA,  WI.  WV 

— zero-out  all  manmade  emissions  for 
the  following  groups  of  States: 

— AL+GA+NC+SC-t-TN 

— IL+WI 

2.  UAM-V  runs  for  4  OTAG  episodes 
for  various  utility  emissions  limits  and 
non-utility  control  levels,  as  indicated 
in  the  following  table  Docket  Number 
V-L-01 


Scenario 


Utility 


Non-utility  point  source 


0.25  .. 
0.20  .. 
0.1 5t  . 
0.12  .. 
Reg-1 

Reg-2 


Interstate  trading  modeled 


Interstate  trading  modeled 
Interstate  trading  modeled 
Interstate  trading  modeled 


0.25  Ib/mmBTU  for  EGUs  >25MWe. 
using  IPM. 

0.20  Ib/mmBTU  for  EGUs  >25MWe. 
using  IPM. 

0.15  Ib/mmBTU  for  EGUs  >25MWe. 
using  IPM. 

0.12  Ib/mmBTU  for  EGUs  >25MWe. 
using  IPM. 

0.20  Ib/mmBTU  in  the  Southeast  and  Midwest,  0.15  Ib/mmBTU 
in  the  Northeast  and  adjacent  States  for  EGUs  >25MWe. 
Interstate  trading  within  zones  subject  to  tfie  same  limit  mod- 
eled using  IPM. 

0.20  ItVmmBTU  in  the  Southeast,  0.15  Ib/mmBTU  in  the  Mid- 
west and  adjacent  States  and  0.12  Iti/mmBTU  in  the  North- 
east for  EGlJs  >25MWe.  Interstate  trading  within  zones  sut)- 
ject  to  the  same  limit  modeled  using  IPM. 


60%  reduction  from  uncontrolled  levels  for  large  sources. 

70%  reduction  from  uncontrolled  levels  for  large  sources,  RACT 

for  medium  sources. 
70%  reduction  from  uncontrolled  levels  for  large  sources,  RACT 

for  medium  sources. 
70%  reduction  from  uncontrolled  levels  for  large  sources,  RACT 

for  medium  sources. 
70%  reduction  from  uncontrolled  levels  for  large  sources.  RACT 

for  medium  sources. 


70%  reduction  from  urx»ntrolled  levels  for  large  sources,  RACT 
for  nriedium  sources. 
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Scenario 

Utility 

Non-utility  point  source 

0.15nt 

0.15  Ib/mmBTU  for  EGUs  >25MWe.  Intrastate  trading  only  mod- 
eled using  IPM. 

70%  reduction  from  uncontrolled  levels  for  large  sources,  RACT 
for  medium  sources. 

*  For  the  regionality  cases,  the  Southeast  includes  Alabama.  Georgia,  North  Carolina,  South  Carolina,  and  Tennessee;  the  Midwest  includes  Il- 
linois, Indiana,  Kentucky,  Michigan,  Missouri  and  Wisconsin;  the  Northeast  includes  Connecticut,  Delaware,  District  of  Columbia,  Maryland,  Mas- 
sachusetts, New  Jersey,  New  York,  Pennsylvania,  and  Rhode  Island;  the  adjacent  States  include  Ohio.  Virginia  and  West  Virginia. 


3.  UAM-V  "Transport  Runs"  for  4 
OTAG  episodes  (information  to  be 
docketed  shortly] 

— 3  scenarios  designed  to  examine  the 
"transport"  benefits  of  the  SIP  Call: 

— Scenario  1:  0.1 5nt  emissions  in  the 
Northeast  SIP  Call  States  with  2007 
SIP  Call  Base  Case  emissions 
elsewhere 

— Scenario  2:  0.1 5nt  emissions  in 
Georgia  with  2007  SIP  Call  Base  Case 
emissions  elsewhere 

— Scenario  3:  O.lSnt  emissions  in 
Illinois.  Indiana,  and  Wisconsin  with 
2007  SIP  Call  Base  Case  emissions 
elsewhere 

4.  UAM-V  Utility/Non-Utility  Zero- 
Out  runs  for  4  OTAG  episodes  using 
OTAG  2007Baselc  emissions 
[information  to  be  docketed  shortly) 
— zero-out  utility  and  non-utility 

emissions  in  multi-state  areas 
— 19  multi-state  zero-out  runs/ 

performed 

B.  Specific  information  docketed  for 
each  of  the  UAM-V  EPA  model  runs 

1.  Tabular  summaries  of  the  types  listed 
below  are  provided  for  each  of  the  following 
metrics: 

— Metrics: 

(1)  number  of  predicted  exceedances 
oftheNAAQS 

(2)  magnitude  and  frequency  of  "ppb" 
impacts 

(3)  total  "ppb"  impacts 

(4)  population-weighted  total  "ppb" 
impacts 

—Tabular  Summaries: 

(1)  1-Hour  Daily  Max  (and  Hourly)  for 
each  1-hr  Nonattainment  Area 

(2)  1-Hour  Daily  Max  (and  Hourly)  for 
•ach  State,  based  on  counties  designated 

onattainment  for  the  1-hr  N'AAQS 

(3)  8-Hour  Daily  Max  for  each  State, 
ised  on  monitoring  data  showing 

^ounties  violating  the  8-hr  NAAQS 

(4)  8-Hour  Daily  Max  for  each  State, 
based  on  model  predictions  >=85  ppb 

(5)  8-Hour  Average  2nd  High  for  each 
State,  based  on  monitoring  data  showing 
counties  violating  the  8-hr  NAAQS 

(6)  8-Hour  Average  2nd  High  for  each 
State,  based  on  model  predictions  >=85 
ppb 

2.  Electronic  versions  of  (a)  the 
tabular  summaries  and  (b)  the  "raw" 
model  predictions  in  the  form  of  daily 
"xymap"  files  will  be  available  shortly 
via  the  following  public  dowTiload  site: 
ftp://www.epa.gov/pub/scram001/ 
modelingcenter/model out  put/ 


II.  EPA  CAMx  Model  Runs  Docket 
Number:  V-L-03 

A.  Description  of  Model  Runs 

1.  Source  Apportionment  for  various 
State  and  multi-State  source  areas  using 
2007  SIP  Call  Base  Case  emissions  run 
for  4  OTAG  episodes 

B.  Specific  Information  Docketed  for  the 
EPA  CAMx  Runs 

1.  Tabular  summaries  of  the  types 
listed  below  are  provided  for  each  of  the 
following  metrics: 

— Metrics: 

(1)  magnitude  and  frequency  of  "ppb" 
impacts 

(2)  percentage  of  total  man-made 
ozone  in  the  "downwind"  area 
contributed  by  the  upwind  area 

(3)  highest  daily  average  contribution 
("ppb"  and  percent  of  "downwind" 
ozone) 

— Tabular  Summaries  of  each  metric  are 
prepared  for  each  of  the  following 
types  of  receptor  areas: 

(1)  1-hour  Nonattainment  Areas 

(2)  States,  based  on  counties 
designated  nonattainment  for  the  1-hr 
NAAQS 

(3)  States,  based  on  monitoring  data 
showing  counties  violating  the  8-hr 
NAAQS 

(4)  States,  based  on  model  predictions 
>=85  ppb 

2.  Electronic  versions  of  (a)  the 
tabular  summaries  and  (b)  "raw" 
source-receptor  contributions  in  the 
form  of  "ranktrack"  output  files  will  be 
available  shortly  via  the  following 
public  download  site:  ftp:// 
www.epa.gov/pub/scram001/ 
modelingcenter/model out  put/ 

III.  EPA  Analysis  of  8-Hour  Design 
Values  versus  Model  Predictions 
[information  to  be  docketed  shortly] 

— Analysis  and  data  files  comparing  8- 
hr  Base  Year  model  predictions  to  8- 
hr  ambient  design  values  derived 
from  1994-1996  monitoring  data 

Appendix  B — IPM  Runs 

EPA  has  placed  four  additional  sets  of 
IPM  run  files  at  the  http:/www. epa.gov/ 
capi  web  site,  which  provide  the 
Agency's  results  of  analysis  of  cap-and- 
trade  options  that  EPA  examined  in 
developing  the  Ozone  Transport 
Rulemaking  using  the  1998  version  of 
IPM.  These  options  are:  0.25,  0.20,  0.15, 


and  0.12  (all  which  interstate  trading); 
as  well  0.15  (with  intrastate  trading). 

The  files  are  initially  marked  by  a  run 
number  (e.g.  "SIPI"  is  the  alpha- 
numeric identifier  of  the  Initial  Base 
Case  Run  followed  by  a  designation  of 
the  file  type  in  abbreviated  form  (e.g. 
"CAR"  for  capacity  available  report)  and 
a  run  year  (e.g  T05  for  2005),  if 
appropriate).  They  are  "zip" 
(compressed)  files,  which  can  be 
"unzipped"  (made  ready  for  review 
with  a  text  editor)  using  Pkunzip 
software.  Text  files  can  be  directly 
reviewed  using  Word  Perfect  and  other 
word  processing  software.  On  file, 
containing  unit-specific  emissions 
projections,  is  in  Microsoft  Excel  '97 
format.  The  other  files  can  be  reviewed 
by  using  any  good  text  editor.  EPA  uses 
the  LIST  utility  for  this  purpose,  but 
several  others  are  available. 

EPA  recommends  having  on  hand  its 
Analyzing  Electric  Power  Generation 
under  the  CAAA,  March  1998,  and  the 
Supplemental  Ozone  Transport 
Rulemaking  Regulatory  Analysis,  1998, 
when  reviewing  the  results.  It  is 
important  to  recognize  that  the  costs  in 
the  IPM  runs  are  in  1997  dollars,  which 
EPA  converted  to  1990  dollars. 

Appendix  C — Information  Available  on 
TTN  or  Web  Site 

The  following  describes  documents 
that,  at  various  times  during  the  course 
of  this  rulemaking,  EPA  has  made 
available  on  the  TTN  or  the  http:// 
www.epa.gov/ltn/oarpg/otagsip  or  http:/ 
/www. epa.gov/capi  web  sites.  In  some 
cases,  the  date  that  the  document  was 
made  available  on  the  TTN  or  web  site 
is  indicated: 

1.  File  Description  File  Date  File 
Types  Official  transcript  of  proceedings 
of  public  hearing  on  proposed 
supplement  to  No,  SIP  call.  6-22-98 

2.  List  of  persons  scheduled  to  give 
testimony  at  SIP — call  public  hearing  on 
5/29/98  in  Washington,  DC.  5-28-98 

3.  Signed  version  of  SNPR  (04/28/98) 
4-29-98 

4.  Figure  for  Section  7  of  SNPR  4-29- 
98 

5.  Tables  for  Section  7  of  SNPR  4-29- 
98 

6.  May  29,  1998  Public  Hearing 
information  4-29-98 

7.  SRNP  Fact  Sheet  4-29-98 
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8.  Reopening  the  comment  period  for 
certain  issues  raised  in  the  Proposed 
Rulemaking  for  a  Finding  of  Significant 
Contribution  and  Rulemaking  for 
Certain  States  in  the  Ozone  Transport 
Assessment  Group  Region  for  Purposes 
of  Reducing  Regional  Transport  of 
Ozone.  4-9-98 

9.  Supplemental  Ozone  Transport 
Regulatory  Analysis  (Zip  file  contains 
the  Word  Perfect  files)  4-7-98 

10.  Technical  Support  Document  on 
Development  of  Modeling  Inventory 
And  Budgets  For  The  Ozone  Transport 
Sip  Call  4-2-98 

a.  Appendix  A.  List  of  Daily  ECU 
Inventory  4-2-98 

b.  Appendix  B.  List  of  Seasonal  ECU 
Inventory  4-2-98 

c.  Appendix  C,  List  of  Sources  Moved 
From  OTAG  Utility  to  Non-EGU  Data  4- 
2-98 

d.  Appendix  D,  List  of  Large  and 
Medium  Non-EGU  Sources  4-2-98 

11.  Draft — Seasonal  budget 
components  and  total  budgets  revisions 
that  were  made  to  the  budgets  that  were 
proposed  on  November  7.  1997  3-9-98 

12.  Transcript  from  Public  Hearing  on 
Ozone  Transport  SIP  Call— 2/3/98  2- 
25-98 

13.  Transcript  from  Public  Hearing  on 
Ozone  Transport  SIP  Call— 2/4/98  2- 
25-98 

14.  Explanation  of  Revised  Budget 
Calculations  2-3-98 

15.  Draft  Appendices  for  Revised 
Budget  Calculations  for  Electric 
Generation  Sources  2-3-98 

16.  Draft  Appendices  for  Revised 
Budget  Calculations  for  Ncn-electric 
Generation  Point  Sources  2-3-98 

17.  Draft  Public  Hearing  on  Ozone 
Transport  SIP  Call  Speaking  Schedule 
2-2-98 

18.  FACT  SHEET:  Notice  of  Public 
hearing — Proposed  Finding  of 
Significant  Contribution  and  Proposed 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone  1-7-98 

19.  Proposed  Rule  for  Reducing 
Regional  Transport  of  Ozone  (Fact 
Sheet)  10-10-97 

20.  Proposed  Rule  for  Reducing 
Regional  Transport  of  Ozone  (FR  Notice) 
[Corrected  FR  version  (10/24/97))  10- 
10-97 

21.  Appendix  B— OTAG 
Recommendations  10-10-97 

22.  Appendix  C  Table  II-l— OTAG 
2007  State  Total  NOx  Emissions  (tons/ 
day)  [Reformatted  tables  for  FR  version 
of  appendix  C]  10-10-97 

23.  Appendix  C  Table  II-2— OTAG 
2007  State  NO,  Emissions  (tons/day) 
and  Emissions  Density  (tons/day/lOOO 
sq.  mi.)  [Reformatted  tables  for  FR 
version  of  appendix  C)  10-10-97 


24.  Appendix  C  Table  II-3— OTAG 
2007  Baseline  Control  Measures 
[Reformatted  tables  for  FR  version  of 
appendix  CI  10-10-97 

25.  Appendix  C  Table  II-4a— OTAG 
Strategy  Control  Packets  for  NOx 
[Reformatted  tables  for  FR  version  of 
appendix  C| 10-10-97 

26.  Appendix  C  Table  II-4b— OTAG 
Strategy  Control  Packets  for  VOC 
[Reformatted  tables  for  FR  version  of 
appendix  C] 10-10-97 

27.  Appendix  C  Table  II-5a — Round  1 
and  2  Control  Levels  by  Emissions 
Sector  (Reformatted  tables  for  FR 
version  of  appendix  C]  10-10-97 

28.  Appendix  C  Table  II-5b— 
Domainwide  Round  1  and  2  Emission 
Totals  by  Sector  [Reformatted  tables  for 
FR  version  of  appendix  C]  10-10-97 

29.  Appendix  C  Table  II-6— Round  3 
Control  Levels  by  Geographic  Zone 
[Reformatted  tables  for  FR  version  of 
appendix  CI  10-10-97 

30.  Appendix  C  Table  II-7— Round  3 
Control  Levels  by  Geographic  Zone 
[Reformatted  tables  for  FR  version  of 
appendix  C| 10-10-97 

31.  Appendix  C  Table  II-8a — Counties 
Violating  the  1-Hr  Ozone  NAAQS  Based 
on  1993-1995  Ambient  Air  Quality 
Monitoring  Data  [Reformatted  tables  for 
FR  version  of  appendix  C}  10-10-97 

32.  Appendix  C  Table  II-8b— 
Counties  Violating  the  8-Hr  Ozone 
NAAQS  Based  on  1993-1995  Ambient 
Air  Quality  Monitoring  Data 
[Reformatted  tables  for  FR  version  of 
appendix  C] 10-10-97 

33.  Appendix  C  Table  II-9a— 
Summary  of  Air  Quality  Contributions 
to  Downwind  Nonattainment.  for 
SubRegions  1-6  [Reformatted  tables  for 
FR  version  of  appendix  Cj  10-10-97 

34.  Appendix  C  Table  II-9b— 
Summary  of  Air  Quality  Contributions 
to  Downwind  Nonattainment,  for 
SubRegions  7-12  [Reformatted  tables  for 
FR  version  of  appendix  C|  10-10-97 

35.  Appendix  C  Table  11-10 — Number 
of  Impacts  in  Each  "Downwind"  State 
by  Impact  Concentration  Range  for  Each 
SubRegion — Approach  1:  1-Hr 
"Violating  Counties"  [Reformatted 
tables  for  FR  version  of  appendix  C)  10- 
10-97 

36.  Appendix  C  Table  11-11 — Number 
of  Impacts  in  Each  "Downwind"  State 
by  Impact  Concentration  Range  for  Each 
Subregion — Approach  2:  1-Hr  "All  Grid 
Cells"  [Reformatted  tables  for  FR 
version  of  appendix  C|  10-10-97 

37.  Appendix  C  Table  11-12 — Number 
of  Impacts  in  Each  "Downwind"  State 
by  Impact  Concentration  Range  for  Each 
Subregion— Approach  3:  8-Hr 
"Violating  Counties"  (Reformatted 
tables  for  FR  version  of  appendix  Cj  10- 
10-97  Appendix  C  Table  11-13— 


Number  of  Impacts  in  Each 
"Downwind"  State  bv  Impact 
Concentration  Range  for  Each 
Subregion— Approach  4:  8-Hr  ".Ml  Grid 
Cells"  [Reformatted  tables  for  FR 
version  of  appendix  C|  10-10-97 

38.  Appendix  C  Table  II-l 4a— Percent 
of  2007  State  Total  .NOx  Emissions  by 
Subregion  [Reformatted  tables  for  FR 
version  of  appendix  C|  10-10-97 

39.  Appendix  C  Table  II-14b — Percent 
2007  Baseline  NOx  Emissions  bv 
Subregion.  by  State  (Reformatted  tables 
for  FR  version  of  appendix  C]  10-10-97 

40.  Appendix  C  Table  11-15— Estimate 
of  Local  Control  Cost  Avoided  by  OT.\G 
Strategy  [Reformatted  tables  for  FR 
version  of  appendix  C)  10-10-97 

41.  .Appendix  D  Figure  II-l— OTAG 
Modeling  Domain  10-10-97  Appendix 
D  Figure  II-2 — Location  of  Subregions 
10-10-97 

42.  .Appendix  D  Figure  II-3— OT.^G 
Round  3  Geographic  Zones  (shaded 
areas  are  3  "major"  nonattainment 
areas)  10-10-97 

43.  Appendix  D  Figure  II-4 — 
Transport  Wind  Vectors  During 
Regionally  High  Ozone  Days  10-10-97 

44.  Appendix  E — Control  Strategies 
Contained  in  Model  Run  5  of  the  Ozone 
Transport  .'\ssessment  Group  10-10-97 

45.  Calculation  of  Budget  Components 
Technical  Support  Document  [Revised 
Version]  10-27-97 

46.  Technical  Support  Document 
.Appendix  A — Unit-Specific  Electric 
Generation  Data  (Utilitv-Owned  Units) 
10-14-97 

47.  Technical  Support  Document 
Appendix  B — Unit-Specific  Electric 
Generation  Data  (Non  Utilitv-Ownied 
Units)  10-14-79 

48.  Technical  Support  Document 
.Appendix  C— List  of  Large  .Non-Utility 
Point  Sources  10-14-97 

49.  Proposed  Ozone  Transport 
Rulemaking  Regulatory  Analysis  10-16- 
97 

50.  Revised  DRAFF  Utilization 
Information  for  Electricit\  Generators 
Used  in  Budget  Calculations  for  the 
Proposed  SIP  Call  (zipped  Microsoft 
Excel  file) 

51.  Road  Map  to  IPM  Rule  Files  for 
the  Proposed  Ozone  Transport 
Rulemaking 

52.  Data  Used  to  Determine  State- 
Specific  Electricity  Generator  Growth 
Used  in  the  Ozone  Transport 
Rulemaking  (zipped  Microsoft  Excel 
file) 

53.  Proposed  Ozone  Transport 
Rulemaking  Regulatory  Analysis 
(October  1997) 

54.  Summary  of  State-specific  1996- 
2007  Growth  Factors  for  Electricity 
Generating  Units  in  the  SIP  Call  Region 
Comparison  table  and  explanation. 
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55.  Supplemental  Ozone  Transport 
Rulemaking  Regulatory  Analysis.  April 
1998.  These  zipped  WordPerfect  files 
provide  the  complete  regulatory 
analysis  that  EPA  prepared  for  the 
SNPR. 

.56.  Segments  of  five  IPM  runs  used  to 
prepared  the  electric  power  industry 
emissions  reduction  and  cost  analysis  in 
Supplemental  Ozone  Transport 
Rulemaking  Regulatory  Analysis. 

57.  Estimates  of  annual  incremental 
costs  of  combustion  controls  on  coal- 
fired  units  that  are  part  of  EPA's 
estimates  of  compliance  costs  for  the 
SNPR. 

58.  Analyzing  Electric  Power 
Generation  under  the  CAAA,  March 
1998. 

59.  Supplemental  Ozone  Transport 
Rulemaking  Regulatorv  Analysis,  April 
7.  1998. 

60.  Initial  Base  Case — Winter  1998 
Electricity  Demand  Forecast.  SlPf 

61.  0.15  Trading— Winter  1998 
Electricity  Demand  Forecast.  SIP2 

62.  Final  Base  Case— Winter  1998 
Electricity  Demand  Forecast,  SIPS 2 

63.  Initial  Base  Case — Summer  1996 
Electricity  Demand  Forecast.  SIP3 

64.  0.15  Trading— Summer  1996 
Electricity  Demand  Forecast,  SIP14. 

65.  Incremental  cost  analyses.  This 
zipped  fded  contains: 

a.  Title  IV  Controls-AllStates.xls  (part 
of  Initial  Base  Case  cost  analysis,  in 
Excel97) 

b.  AddedTitlelVControlsOutside 
OTR.xls  (part  of  Final  Base  cost 
analysis,  in  Excel97) 

c.  ExplnCtmbCtrl.doc  (tex. 
explanation  of  how  analysis  was  done, 
in  Word97) 

(FR  Doc.  98-22528  Filed  8-21-98:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-fRL-6145-7] 
RIN  206&-AE04 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  From 
Secondary  Lead  Smelting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  amendments  to 
rule. 

SUMMARY:  This  action  amends  the 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
new  and  existing  secondary  lead 
smelters.  Changes  to  the  NESHAP  are 
being  made  to  address  comments 
received  following  promulgation  of  the 


final  rxde.  Four  changes  are  being  made 
to  the  final  rule.  Two  are  minor 
typographical  corrections,  while  two  are 
technical  corrections.  In  the  Final  Rules 
section  of  this  Federal  Register,  the  EPA 
is  also  making  these  amendments  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  significant  adverse 
comments.  A  detailed  rationale  for  the 
action  is  set  forth  in  the  direct  final  rule. 
If  no  significant  adverse  comments  are 
received  by  the  due  date  (see  DATES 
section  below),  no  further  action  will  be 
taken  with  respect  to  this  proposal,  and 
the  direct  final  rule  will  become  final  on 
the  date  provided  in  that  action.  If  the 
EPA  receives  significant  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  notice.  Any  parties  interested  in 
commenting  on  this  notice  should  do  so 
at  this  time. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  September  23, 
1998,  unless  a  hearing  is  requested  by 
September  5,  1998.  If  a  hearing  is 
requested,  written  comments  must  be 
received  by  October  8,  1998. 

Public  Hearing.  Anyone  requesting  a 
public  hearing  must  contact  the  EPA  no 
later  than  September  5,  1998.  If  a 
hearing  is  held,  it  will  take  place  on 
September  8,  1998,  beginning  at  10:00 
a.m. 

ADDRESSES:  Docket.  Docket  No.  A-92- 
43,  containing  information  considered 
by  the  EPA  in  development  of  the 
promulgated  standards,  is  available  for 
public  inspection  and  copying  between 
8:00  a.m.  and  5:30  p.m.,  Monday 
through  Friday  except  for  Federal 
holidays,  at  the  following  address:  U.S. 
Envirorunental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (MC-6102),  401  M  Street,  SW, 
Washington.  DC  20460;  telephone  (202) 
260-7548.  The  docket  is  located  at  the 
above  address  in  Room  M-1500, 
Waterside  Mall  (ground  floor).  A 
reasonable  fee  may  be  charged  for 
copying. 

Comments.  Written  comments  should 
be  submitted  to:  Docket  A-92-43,  U.S. 
EPA,  Air  &  Radiation  Docket  & 
Information  Center,  401  M.  Street,  SW, 
Room  1500.  Washington,  DC  20460. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  wrill  be  held  at  the  EPA's  Office 
of  Administration  Auditorium,  Research 
Triangle  Park,  North  CaroUna.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Mr.  Kevin  Cavender, 


Metals  Group,  Emission  Standards 
Division  (MI3-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711;  telephone 
(919) 541-2364. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kevin  Cavender,  Metals  Group, 
Emission  Standards  Division  (MI>-13), 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park,  North  Carolina 
27711;  telephone  (919)  541-2364. 

SUPPLEMENTARY  INFORMATION:  If  no 
significant,  adverse  comments  are 
timely  received,  no  further  activity  is 
contemplated  in  relation  to  this 
proposed  rule  and  the  direct  final  rule 
in  the  final  rules  section  of  this  Federal 
Register  will  automatically  go  into  effect 
on  the  date  specified  in  that  rule.  If 
significant  adverse  comments  are  timely 
received,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comment 
received  will  be  addressed  in  a 
subsequent  final  rule.  Because  the  EPA 
will  not  institute  a  second  comment 
period  on  this  proposed  rule,  any 
parties  interested  in  commenting  should 
do  so  during  this  comment  period. 

For  further  supplemental  information, 
the  detailed  rationale,  and  the  rule 
provisions,  see  the  information 
provided  in  the  direct  final  rule  in  the 
final  rules  section  of  this  Federal 
Register. 

ADMINISTRATIVE  REQUIREMENTS 

Docket  The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking. 

The  docket  is  a  dynamic  file,  since 
material  is  added  throughout  the 
rulemaking  development.  The  docket 
system  is  intended  to  allow  members  of 
the  public  and  affected  industries  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  background  information  documents 
(BIDs)  and  preambles  to  the  proposed 
and  promulgated  standards,  the 
contents  of  the  docket  will  serve  as  the 
official  record  in  case  of  judicial  review 
(section  307(d)(7)(A)  of  the  Act). 

Executive  Order  12866 

The  Agency  must  determine  whether 
a  regulatory  action  is  "significant"  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  E.O.  12866,  (58  FR 
51735,  October  4,  1993).  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  aruiual  effect  on  the 
economy  of  §  100  million  or  more  or 


Federal  Register/ Vol.  63,  No.  163 /Monday.  August  24.  1998 /Proposed  Rules  45037 


adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this 
amendment  to  the  final  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  the  Executive  Order  and  is 
therefore  not  subject  to  OMB  review. 

Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  1  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  proposed  rule  is 
estimated  to  result  in  the  expenditure  bv 
State,  local,  and  tribal  governments  or 
the  private  sector  of  significantly  less 
than  SlOO  million  in  any  1  year,  the 
Agency  has  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  the  selection  of  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative.  Because  small 
governments  will  not  be  significantly  or 
uniquely  affected  by  this  rule,  the 
Agency  is  not  required  to  develop  a  plan 
with  regard  to  small  governments. 


Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq.,  the  EPA  must 
consider  the  paperwork  burden  imposed 
by  any  information  collection  request  in 
a  proposed  or  final  rule.  This 
amendment  to  the  rule  will  not  impose 
any  new  information  collection 
requirements. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (or 
RFA.  Pub.  L.  96-354,  September  19. 
1980)  requires  Federal  agencies  to  give 
special  consideration  to  the  impact  of 
regulation  on  small  businesses.  The 
RFA  specifies  that  a  regulatory 
flexibility  analysis  must  be  prepared  if 
a  screening  analysis  indicates  a 
regulation  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore.  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 

National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA)  directs  all  federal 
agencies  to  use  voluntary  consensus 
standards  instead  of  government-unique 
standards  in  their  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g.. 
material  specifications,  test  methods, 
sampling  and  analytical  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  bv  one  or  more 
voluntary  consensus  standards  bodies. 
Examples  of  organizations  generally 
regarded  as  voluntary  consensus 
standards  bodies  include  the  American 
Society  for  Testing  and  .Materials 
(ASTM),  the  National  Fire  Protection 
Association  (NFPA),  and  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  requires  federal  agencies  like 
EPA  to  provide  Congress,  through  OMB. 
with  explanations  when  an  agency 
decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards.  This  action  does  not  involve 
the  proposal  of  any  new  technical 
standards,  or  incorporate  by  reference 
existing  technical  standards. 

Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risk  Under  Executive  Order  13045 

The  Executive  Order  13045  applies  to 
any  rule  that  (1)  OMB  determine  is 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
EPA  determine  the  environmental 
health  or  safety  risk  addressed  by  the 


rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
aspects  of  the  planned  rule  on  children: 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency 

This  action  is  not  subject  to  Executive 
Order  13045.  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885. 
.^pril  23,  1997).  because  it  does  not 
involve  decisions  on  environmental 
health  risks  or  safety  risks  that  may 
disproportionately  affect  children. 

Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

Under  the  executive  order  EFA  must 
consult  with  representatives  of  affected 
State,  local,  and  Tribal  governments. 
The  EPA  consulted  with  State  and  local 
governments  at  the  time  of 
promulgation  of  subpart  X  [60  FR 
32587),  and  no  tribal  governments  are 
believed  to  be  affected  by  this  action. 
Today's  changes  are  minor  and  will  not 
impose  costs  on  governments  entities  or 
the  private  sector.  Consequently,  the 
EPA  has  not  consulted  with  State,  local, 
or  Tribal  governments  on  this 
amendment. 

List  of  Subjects  in  40  CFR  Pari  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements.  Secondary 
lead  smelters. 

Dated:  .^ugusl  11.  1998 
Carol  M.  Browner, 

Administrator. 

|FR  Dot   98-22649  Filed  8-21-98:  8:45  ami 

BILLING  CODE  6660-SO-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pans  72  and  73 

[FRL-6150-2] 
RIN  2060-AH60 

Revisions  to  the  Permits  and  Sulfur 
Dioxide  Allowance  System  Regulations 
Under  Title  IV  of  the  Clean  Air  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

summary:  Title  IV  of  the  Clean  Air  Act 
(the  Act),  as  amended  by  the  Clean  Air 
Act  Amendments  of  1990,  authorizes 
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the  Environmental  Protection  Agency 
(EPA  or  Agency)  to  establish  the  Acid 
Rain  Program.  The  program  sets 
emissions  limitations  to  reduce  acidic 
particles  and  deposition  and  their 
serious,  adverse  effects  on  natural 
resources,  ecosystems,  materials, 
visibility,  and  public  health. 

The  allowance  trading  component  of 
the  Acid  Rain  Program  allows  utilities, 
to  achieve  sulfur  dioxide  emissions 
reductions  in  the  most  cost-effective 
way.  Allowances  are  traded  among 
utilities  and  recorded  in  EPA's 
Allowance  Tracking  System  for  use  in 
determining  compliance  at  the  end  of 
each  year.  The  Acid  Rain  Program's 
permitting,  allowance  trading,  and 
emissions  monitoring  requirements  are 
set  forth  in  the  "core  rules" 
promulgated  on  January  11,  1993.  On 
August  3,  1998  (63  FR  41358)  EPA 
published  a  proposal  that  would  amend 
certain  provisions  in  the  permitting  and 
.Mlowance  Tracking  System  rules  for 
the  purpose  of  improving  the  operation 
of  the  Allowance  Tracking  System  and 
the  allowance  market,  while  still 
preserving  the  Acfs  environmental 
goals.  This  document  e.xtends  the 
comment  period  on  that  notice  of 
proposed  rulemaking  until  September 
17.  1998. 

DATES:  Comments.  Comments  on  the 
August  3,  1998  proposed  rule  must  be 
received  on  or  before  September  17. 
1998. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  in  duplicate,  to: 
EPA  Air  Docket,  Attention,  Docket  No. 
A-98-15,  U.S.  Environmental 
Protection  Agency,  401  M  Stroet.  SW, 
Washington,  DC  20460. 

Docket.  Docket  No.  A-98-15. 
containing  supporting  information  used 
in  developing  the  proposed  rule,  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  at  EPA's 
Air  Docket  Section,  Waterside  Mall, 
room  1500,  1st  Floor,  401  M  Street,  SW. 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Deneen,  Permits  and  Allowance 
Market  Branch.  Acid  Rain  Division 
(6204J),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW,  Washington, 
DC  20460  (202-564-9089). 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  proposed  rulemaking  for  this  action 
(63  FR  41358,  August  3,  1998)  provided 
for  a  30  day  comment  period  ending  on 
September  2,  1998,  unless  a  public 
hearing  was  requested,  in  which  case 
the  comment  period  would  be  extended 
15  days  until  September  17,  1998.  The 
Agency  has  received  a  request  that  the 


comment  period  be  extended  until 
September  17,  1998,  without  a  public 
hearing  (see  docket  Item  A-98-15-IV- 
D— 1).  That  request  indicated  that  in  the 
event  EPA  declined  to  extend  the 
comment  period  in  this  manner,  the 
request  constituted  a  request  for  a 
public  hearing,  which  would  have  the 
same  effect  of  extending  the  comment 
period. 

In  the  interest  of  full  public 
participation  in  this  rulemaking,  and  in 
recognition  that  the  Agency  should  not 
require  the  public  to  present  testimony 
at  a  public  hearing  for  the  procedural 
reason  to  extend  the  written  comment 
period,  the  Agency  with  this  document 
extends  the  comment  period  until 
September  17.  1998.  Because  no  public 
hearing  was  requested  by  the  August  13, 
1998  deadline  specified  in  the  original 
document,  no  public  hearing  will  be 
held  on  this  rulemaking. 

Dated:  August  14,  1998. 
Brian  McLean, 
Director,  Acid  Rain  Division. 
|FR  Doc.  98-22653  Filed  8-21-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  36,  54,  and  69 

[CO  Docket  Nos.  96-45  and  97-160;  DA  9S- 
1587] 

Model  Platform  Development 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  In  the  Universal  Ser\-ice 
Order.  62  FR  32862  (June  17,  1997),  the 
Commission  stated  that  it  would  select 
a  federal  mechanism  to  calculate  the 
forward-looking  economic  cost  of  non- 
rural  carriers  serving  rural,  insular,  and 
high  cost  areas.  The  Commission 
determined  that  it  would  select  the 
"platform"  (fixed  assumptions  and 
algorithms)  of  the  mechanism  in  one 
stage,  and  that  it  would  select  other 
parts  of  the  mechanism,  including  all 
input  values,  in  a  second  stage.  Three 
models  have  been  submitted  to  the 
Commission  for  consideration  as  the 
platform  for  the  federal  mechanism:  the 
Benchmark  Cost  Proxy  Model  (BCPM), 
the  HAI  Model  (HAI),'and  the  Hybrid 
Cost  Proxy  Model  (HCPM).  In  aii  effort 
to  move  towards  a  result  that  combines 
the  best  ideas  of  all  parties  considering 
these  complex  issues,  this  document 
seeks  comment  on  approaches  to  a 
model  platform  that  combine  specific 
aspects  from  the  customer  location  and 


outside  plant  modules  of  the  models 
under  consideration. 
DATES:  Comments  are  due  on  or  before 
August  28,  1998  and  reply  comments 
are  due  on  or  before  September  11, 
1998. 

ADDRESSES:  One  original  and  six  copies 
of  all  comments  and  reply  comments 
should  be  sent  to  the  Commission's 
Secretary,  Magalie  Roman  Salas,  Office 
of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  N.W.,  Room  222,  Washington, 
D.C.  20554.  All  filings  should  reference 
CC  Docket  Nos.  96-45  and  97-160,  and 
DA  98-1587.  Parties  also  may  file 
comments  electronically  via  the  Internet 
at:  <http://www.fcc.gov/e-file/ 
ecfs.html>  and  <ckeller@fcc.gov>.  Only 
one  copy  of  an  electronic  submission 
must  be  submitted.  In  completing  the 
transmittal  screen,  commenters  should 
include  their  full  name.  Postal  Service 
mailing  address,  and  the  lead  docket 
number  for  this  proceeding,  which  is 
Docket  No.  96-45.  Parties  not 
submitting  their  comments  via  the 
Internet  are  also  asked  to  submit  their 
comments  on  diskette.  Parties 
submitting  diskettes  should  submit 
them  to  Sheryl  Todd,  Accounting  Policy 
Division,  2100  M  Street,  N.W.,  Room 
8606,  Washington,  D.C.  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
format  using  WordPerfect  5.1  for 
Windows  or  compatible  software.  The 
diskette  should  be  accompanied  by  a 
cover  letter  and  should  be  submitted  in 
"read  only"  mode.  The  diskette  should 
be  clearly  labelled  with  the  party's 
name,  proceeding  (including  the  lead 
docket  number  in  this  case.  Docket  No. 
96—45),  type  of  pleading  (comment  or 
reply  comment),  date  of  submission, 
and  the  name  of  the  electronic  file  on 
the  diskette.  Each  diskette  should 
contain  only  one  party's  pleadings, 
preferably  in  a  single  electronic  file.  In 
addition,  parties  must  send  copies  to  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  N.W., 
Washington,  D.C.  20037. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Keller,  Common  Carrier  Bureau, 
Accounting  Policy  Division,  (202)  418- 
7400  or  Jeff  Prisbrey,  Common  Carrier 
Bureau.  (202)  418-7400. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
document  released  on  August  7,  1998. 
The  full  text  of  this  document  is 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  239,  1919  M 
Street,  N.W.,  Washington,  D.C,  20554. 
An  electronic  copy  of  the  complete 
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document  also  may  be  found  on  the 
Commission's  Universal  Service  Web 
Page  at  <vvv\'\v. fcc.gov/ccb/ 
universal service/da981587.pdf>. 

Background 

1.  In  the  Universal  Service  Order,  62 
FR  32862  (June  17.  1997),  the 
Commission  stated  that  it  would  select 
a  federal  mechanism  to  calculate  the 
forward-looking  economic  cost  of  non- 
rural  carriers  serving  rural,  insular,  and 
high  cost  areas.  The  Commission 
determined  that  it  would  select  the 
"platform"  (fixed  assumptions  and 
algorithms)  of  the  mechanism  in  one 
stage,  and  that  it  would  select  other 
parts  of  the  mechanism,  including  all 
input  values,  in  a  second  stage.  Three 
models  have  been  submitted  to  the 
Commission  for  consideration  as  the 
platform  for  the  federal  mechanism:  the 
Benchmark  Cost  Proxv  Model  (BCPM), 
the  HAI  Model  (HAI),'and  the  Hvbrid 
Cost  Proxy  Model  (HCPM).  These 
models  have  been  subject  to  extensive 
review  by  Commission  staff  and  outside 
parties,  and  thousands  of  pages  of 
comments  have  been  filed  regarding 
their  relative  merits  and  problems. 
Recent  e.x  parte  meetings  between 
Commission  staff  and  the  model 
sponsors  suggest  that  certain  areas  of 
agreement  now  exist  on  the  optimal 
approach  to  designing  a  platform  for  the 
federal  mechanism.  In  an  effort  to  move 
towards  a  result  that  combines  the  best 
ideas  of  all  parties  considering  these 
complex  issues,  this  document  seeks 
comment  on  approaches  to  a  model 
platform  that  combine  specific  aspects 
from  the  customer  location  and  outside 
plant  modules  of  the  models  under 
consideration. 

Issues  for  Comment 

2.  In  a  Further  Notice  of  Proposed 
Rulemaking  (Further  NPRM).  62  FR 
4257  (August  7,  1997),  the  Commission 
raised  the  possibility  that  the  platform 
for  the  federal  mechanism  may 
represent  a  synthesis  of  approaches 
from  different  sources.  Such  a  synthesis 
would  capitalize  on  the  strengths  of  the 
algorithms  and  approaches  of  the 
models  under  consideration.  As  the 
Commission  stated  in  the  Further 
NPRM,  the  goal  of  this  model 
development  process  is  to  determine  the 
platform  design  components  and  input 
values  that  will  most  accurately 
estimate  carriers'  forward-looking 
economic  costs.  With  this  goal  in  mind, 
we  note  that  a  synthesis  of  the 
approaches  taken  in  the  models  under 
consideration  may  result  in  a  model 
platform  with  significant  advantages 
over  each  of  the  individual  models. 


3.  The  algorithms  that  identify- 
customer  locations  and  design  outside 
plant  in  each  of  the  models  under 
consideration  are  important  in 
determining  the  estimated  costs  for  a 
wire  center  or  study  area.  One  approach 
that  might  enhance  the  accuracy  of  a 
model's  cost  estimate  would  be  a 
synthesis  of  HAI's  geocoded  customer 
location  information,  which  identifies 
customer  locations  by  latitude  and 
longitude  coordinates.  BCPM's 
assumption  that  customers  that  cannot 
be  located  precisely  are  located  along 
roads,  HAI's  clustering  approach,  and 
HCPM's  outside  plant  algorithms,  which 
are  able  to  design  outside  plant  directly, 
or  nearly  directly,  to  latitude  and 
longitude  coordinates.  This  approach 
could  be  combined  with  other  aspects  of 
BCPM,  HAI,  or  HCPM  to  develop  a 
complete  model  platform.  While  we 
.seek  comment  on  this  possible  svnthesis 
and  on  the  specific  issues  set  out  below, 
we  note  that  the  Commission  may  select 
as  part  of  the  federal  mechanism  other 
combinations  of  algorithms  not 
described  herein.  We  therefore  also  seek 
comment  on  any  other  combinations  of 
algorithms  on  the  record  in  this 
proceeding  that  they  believe  would 
most  accuratelv  estimate  non-rural 
carriers'  forward-looking  economic  costs 
of  providing  the  supported  services 
starting  July  1,  1999. 

4.  Customer  Location  Data.  HAI  uses 
data  provided  by  PNR  Associates  to 
identify  customer  locations  by  latitude 
and  longitude  (actual  geocode  data)  and 
creates  surrogate  geocodes  for  those 
customer  locations  that  cannot  be 
identified  (surrogate  geocode  data).  HAI 
then  uses  an  algorithm,  also  provided  bv 
PNR,  to  identify  clusters  of  customers. 
BCPM  and  HCPM,  on  the  other  hand, 
identify  customer  locations  using 
publicly  available  data  about  the 
number  of  customers  in  each  Census 
Block.  BCPM  combines  the  Census 
block  data  about  customer  location  with 
road  network  data,  and  places 
customers  in  microgrids  based  on  the 
assumption  that  people  are  more  likely 
to  be  located  along  roads.  In  the  Further 
\'PRM.  the  Commission  requested 
comment  on  the  availability,  feasibilitv. 
and  reliability  of  using  geocode  data  to 
determine  the  distribution  of  customers 
in  the  federal  mechanism.  Many 
commenters  from  across  the  spectrum  of 
the  industry  agree  that  geocode  data  that 
identify  the  actual  geographic  locations 
of  customers  are  preferable  to 
algorithms  intended  to  estimate 
customer  locations  based  on 
information  such  as  census  block  data. 
Although  comments  on  this  issue  have 
already  been  received,  this  document 


provides  a  final  opportunity  for  parties 
to  comment  on  how  a  model  platform 
may  use  the  most  accurate  customer 
location  data  available,  which  in  some 
cases  may  be  geocode  data,  in  the  most 
effective  manner.  We  also  seek  comment 
on  how  the  expenses  for  obtaining 
geocode  data  for  high  cost  universal 
service  mechanisms  should  be 
recovered 

5.  .^s  many  commenters  have  noted, 
actual  geocode  data  appear  to  be 
incomplete,  particularly  in  low-density 
areas.  A  model,  therefore,  will  have  to 
make  assumptions  about  where  non- 
geocoded  customers  are  likely  to  be 
located.  Currently,  the  BCPM 
developers  create  surrogate  geocodes  on 
the  assumption  that  those  customers  in 
a  census  block  that  cannot  be  geocoded 
are  distributed  along  both  the  internal 
and  peripheral  roads  in  the  Census 
block.  HAI  belie\es  that  a  more  accurate 
assumption  would  place  surrogate 
geocodes  along  the  boundary  of  that 
Census  block.  Another  option  would  be 
to  distribute  surrogate  geocodes 
randomly  throughout  an  entire  Census 
block,  rather  than  just  along  its 
boundaries  or  roads.  Although 
comments  on  this  issue  have  already 
been  recei\ed,  this  document  provides  a 
final  opportunity  for  parties  to  comment 
on  the  algorithm  or  combination  ot 
algorithms  that  would  locate  most 
accurately  those  customers  without 
actual  geocodes.  and  on  the  empirical 
basis  for  such  comments.  If  commenters 
propose  a  different  approach  than  one  of 
those  described  above,  we  seek  detailed 
comments  on  how  such  an  approach 
should  be  implemented. 

fi.  Grouping  Customers.  Aher 
determining  where  customers  are 
located  using  actual  or  surrogate 
geocodes.  a  model  platform  must  group 
customers  into  ser\ing  areas  to  design 
feeder  and  distribution  plant  efficiently 
to  those  customers.  In  this  document. 
we  consider  a  model  platform  that 
groups  customers  using  a  clustering 
approach  because  it  appears  to  have 
advantages  over  gridding  approaches. 
HAI  has  placed  the  computer  code  for 
its  clustering  algorithm  on  the  record  in 
this  proceeding.  We  are  also  releasing  a 
clustering  algorithm  and  a  set  of  cluster 
outputs  generated  from  sample, 
surrogate  geocode  data.  These  clusters 
were  generated  using  a  clustering 
algorithm,  developed  by  Commission 
staff,  that  differs  somewhat  from  the 
clustering  algorithm  used  in  HAI.  We 
seek  comment  on  the  relatise  merits  of 
HAI's  clustering  algorithm  and  the 
Commission  staffs  clustering  algorithm 
described  in  the  "Test  Data"  section, 
below.  We  also  intend  that  parties  will 
use  these  cluster  outputs  to  test  the 
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various  algorithms  for  desiunini^ 
distribution  and  feeder  plant  that  are 
discussed  herein. 

7.  Designing  Distribution  and  Fet'der 
Plant.  Aher  identifying  groups  of 
customers,  a  model  must  design 
distribution  plant  from  the  digital  loop 
carrier  (DLC]  or  serving  area  interface 
(SAD  to  the  customers,  and  feeder  plant 
from  the  central  office  to  the  DLC  or 
SAI-  In  order  to  design  distribution 
plant,  both  BCPM  and  HAI  create  square 
or  rectangular  distribution  areas  and 
assume  that  the  customers  in  each  group 
are  uniformlv  spread  throughout  the 
distribution  areas.  While  these 
approaches  create  a  predictable  pattern 
of  customer  lots  to  which  the  models 
mav  design  distribution  plant,  both  also 
appear  to  distort  the  actual  locations  of 
customers  when  such  locations  can  be 
identified  with  specificity.  HCPM 
appears  to  be  capable  of  designing  plant 
with  less  distortion  to  customer 
locations.  By  reducing  the  size  of  its 
microgrids.  HCPM  can  associate  those 
latitude  and  longitude  coordinates  of 
tach  customer  with  a  small  microgrid 
(the  version  that  is  currently  available 
uses  grids  360  feet  on  each  side).  With 
customers  grouped  by  a  clustering 
algorithm.  HCPM  can  build  loop  plant 
directly  to  individual  microgrids  in 
which  customers  are  located.  Thus. 
HCPM  could  build  plant  directly  to 
every  customer  with  an  error  of  no  more 
than  a  few  hundred  feet  from  the  actual 
or  surrogate  geocode  specified  for  any 
individual  customer.  We  seek  comment 
on  a  model  that  synthesizes  this 
approach  with  the  use  of  geocode  data 
and  a  clustering  algorithm.  We  also  seek 
comment  on  the  appropriate  microgrid 
size  to  utilize  in  building  distribution 
plant  to  latitude  and  longitude 


coordinates,  and  on  the  methods  used 
bv  HCPM  to  subdivide  microgrids  into 
lots, 

8.  The  feeder  modules  of  both  HAI 
and  BCPM  use  a  modified  "pine  tree" 
algorithm  that  deploys  main  feeder 
routes  in  each  of  four  quadrants 
surrounding  the  central  office  switch, 
with  subfeeder  routes  connecting  eac:h 
serving  area  interface  to  the  closest  main 
feeder.  In  effect,  HAI  and  BCPM  build 
an  individual  subfeeder  route  to  nearlv 
every  serving  area  (or  cluster).  The 
feeder  module  of  HCPM  allows  for  more 
sharing  among  subfeeder  routes  bv 
using  a  modified  "spanning  tree" 
algorithm.  The  spanning  tree  algorithm 
finds  the  minimum  distance  necessary 
to  connect  a  set  of  remote  locations  to 

a  central  point.  As  applied  to  feeder 
plant,  this  algorithm  connects  SAIs  to 
the  switch.  HCPM  has  modified  the 
spanning  tree  algorithm  to  consider 
explicitly  the  amount  of  traffic  that  must 
be  carried  and  factors  such  as  the  costs 
of  cable  and  structures.  We  seek 
comment  on  these  different  approaches 
to  designing  feeder  plant,  including  on 
the  feeder  algorithm  that  should  be  used 
if  the  Commission  also  adopts  a  model 
platform  that  includes  HCPM's 
distribution  algorithm. 

9.  Test  Data.  As  noted  above,  to 
enable  parties  to  evaluate  fully  the 
synthesis  discussed  herein,  particularly 
the  HCPM  distribution  and  feeder 
algorithm,  the  Bureau  has  made 
available  on  the  Commission's  World 
Wide  Web  site  a  set  of  sample  geocode 
data  and  customer  clusters,  and  the 
clustering  algorithm  used  to  generate 
those  clusters.  In  addition,  an  interface 
that  converts  the  output  of  the  HCPM 
clustering  algorithm  to  an  appropriate 
input  for  the  HCPM  distribution  and 


feeder  algorithms  has  been  placed  on 
the  public  record.  These  latter 
algorithms  overlay  a  grid  on  top  of  each 
cluster,  and  then  assign  each  customer 
location  in  the  cluster  to  a  microgrid 
cell  within  the  grid  for  the  purpose  of 
building  distribution  plant.  A  similar 
interface  could  be  used  for  HAI's  cluster 
data  point  outputs,  or  any  other  set  of 
clustering  outputs.  The  interface  and 
test  data  are  available  via  the  World 
Wide  Web  at  http://www.fcc, gov/ 

Bureaus/Common Carrier/Other/ 

hcpm.  The  sample  geocode  data 
represent  points  randomly  distributed 
within  the  census  blocks  of  several  wire 
centers.  Groups  of  the  sample  geocode 
data  have  been  identified  according  to  a 
clustering  algorithm  developed  by 
Commission  staff.  By  making  a  set  of 
sample  geocode  points  publicly 
available  and  grouping  them  into 
clusters,  we  hope  to  facilitate  evaluation 
and  analysis  of  this  particular  synthesis. 
We  note  that  these  data  could  also  be 
used  to  evaluate  other  potential 
approaches. 

List  of  Subjects 

47  CFH  Part  36 

Reporting  and  recordkeeping 
requirements  and  Telephone. 

47  CFR  Part  54 

Universal  service. 

47  CFR  Part  69 

Communications  common  carriers. 
Federal  Communications  Commission. 
James  D.  Schlichtlng, 

Acting  Chief,  Common  Carrier  Bureau. 
[FR  Doc.  98-22474  Filed  8-21-98;  8:45  am] 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Accessibility  Standards  for  Electronic 
and  Information  Technology 

agency:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice  of  intent  to  establish 
advisory  committee. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  announces  its 
intent  to  establish  an  Electronic  and 
Information  Technology  Access 
Advisory  Committee  (Committee)  to 
make  recommendations  for  accessibility 
standards  for  electronic  and  information 
technology  covered  by  the 
Rehabilitation  Act  Amendments  of 
1998.  The  Access  Board  requests 
applications  for  representatives  to  serve 
on  the  Committee. 

DATES:  Applications  should  be  received 
by  September  23, 1998. 

ADDRESSES:  Applications  should  be  sent 
to  the  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board.  1331  F  Street,  NW.,  suite  1000, 
Washington,  DC  20004-1111.  Fax 
number  (202)  272-5447.  Applications 
may  also  be  sent  via  electronic  mail  to 
the  Access  Board  at  the  following 
address:  wakefield@access-board.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Wakefield,  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW.,  suite  1000, 
Washington,  DC  20004-1111. 
Telephone  number  (202)  272-5434 
extension  39  (Voice);  (202)  272-5449 
(TTY). 

SUPPLEMENTARY  INFORMATION: 


Availability  of  Copies  and  Electronic 
Access 

Single  copies  of  this  publication  may 
be  obtained  at  no  cost  by  calling  the 
Access  Board's  automated  publications 
order  line  (202)  272-5434,  by  pressing 
1  on  the  telephone  keypad,  then  1  again, 
and  requesting  publication  N-01 
(Electronic  and  Information  Technology 
Access  Advisory  Committee  notice). 
Persons  using  a  TTY  should  call  (202) 
272-5449.  Please  record  a  name, 
address,  telephone  number  and  request 
publication  N-01.  This  document  is 
available  in  alternate  formats  upon 
request.  Persons  who  want  a  copy  in  an 
alternate  format  should  specify  the  type 
of  format  (cassette  tape.  Braille,  large 
print,  or  computer  disk).  This  document 
is  also  available  on  the  Board's  Internet 
site  (http://www.access-board.gov/ 
notices/eitaac.htm). 

Background 

On  August  7,  the  President  signed 
into  law  the  Workforce  Investment  Act 
of  1998,  which  includes  the 
Rehabilitation  Act  Amendments  of 
1998.  Section  508  of  the  Rehabilitation 
Act  Amendments  requires  that  when 
Federal  departments  or  agencies 
develop,  procure,  maintain,  or  use 
electronic  and  information  technology, 
they  shall  ensure  that  the  electronic  and 
information  technology  allows  Federal 
employees  with  disabilities  to  have 
access  to  and  use  of  information  and 
data  that  is  comparable  to  the  access  to 
and  use  of  information  and  data  by 
Federal  employees  who  are  not 
individuals  with  disabilities,  unless  an 
undue  burden  would  be  imposed  on  the 
department  or  agency.  Section  508  also 
requires  that  individuals  with 
disabilities,  who  are  members  of  the 
public  seeking  information  or  services 
from  a  Federal  department  or  agency, 
have  access  to  and  use  of  information 
and  data  that  is  comparable  to  that 
provided  to  the  public  who  are  not 
individuals  with  disabilities.' 

Section  508  was  originally  added  to 
the  Rehabilitation  Act  in  1986.  (29 
U.S.C.  794d).  It  required  the  Secretary  of 
Education  and  the  Administrator  of  the 
General  Services  Administration  to 
develop  and  establish  guidelines  for 
Federal  agencies  for  electronic  and 
information  technology  accessibility 


and  required  that  such  guidelines  be 
revised,  as  necessary,  to  reflect 
technological  advances  or  changes.- 
Section  508  also  required  each  Federal 
agency  to  comply  with  the  guidelines. 
However,  there  was  no  enforcement 
mechanism  to  provide  for  compliance. 
The  changes  to  section  508  contained  in 
the  Rehabilitation  Act  Amendments  of 
1998  were  designed  to  strengthen 
current  law. 

Access  Board  Responsibilities 

Section  508(a)(2)(A)  of  the 
Rehabilitation  Act  Amendments  of  1998 
requires  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)'  to  publish 
standards  setting  forth  a  definition  of 
electronic  and  information  technology 
and  the  technical  and  functional 
performance  criteria  necessarv  for 
accessibility  for  such  technology.  The 
standards  are  required  to  be  published 
by  February  7,  2000. 

The  definition  of  electronic  and 
information  technology  is  required  to  be 
consistent  with  the  definition  of 
information  technologv  in  section 
5002(3)  of  the  Clinger-Cohen  Act  of 
1996.  (40  U.S.C.  1401(3)).  Information 
technology  under  that  law  means  "any 
equipment  or  interconnected  system  or 
subsystem  of  equipment,  that  is  used  in 
the  automatic  acquisition,  storage, 
manipulation,  management,  movement, 
control,  display,  switching,  interchange, 
transmission,  or  reception  of  data  or 
information"  by  a  Federal  agency. 

In  developing  its  standards,  the 
Access  Board  is  required  to  consult  with 


'  Section  508  does  not  apply  to  national  security 
systems,  as  that  term  is  defined  in  section  5142  of 
the  Clinger-Cohen  Act  of  1996  (40  U.S.C.  1452). 


-On  Januan,-  30,  1991  the  General  Ser\ices 
.administration  issued  Bulletin  C-8  as  part  of  the 
Federal  Information  Resources  Management 
Regulations  (HRMR)  In  1996  the  HRMR  was 
eliminated. 

'  The  Access  Board  is  an  independent  Federal 
agency  established  by  section  502  of  the 
Rehabilitation  Act  (29  U.S.C.  792)  whose  primary- 
mission  is  to  promote  accessibility  for  individuals 
with  disabilities.  The  Access  Board  consists  of  25 
memh)ers.  Thirteen  are  appointed  by  the  President 
from  among  the  public,  a  majority  of  who  are 
required  to  be  individuals  with  disabilities.  The 
other  twelve  are  heads  of  the  following  Federal 
agencies  or  their  designees  whose  positions  are 
Executive  Level  ly  or  above:  The  departments  of 
Health  and  Human  Services.  Education, 
Transportation.  Housing  and  Urban  Development, 
Labor,  Interior.  Defense.  Justice.  Veterans  Affairs, 
and  Commerce;  the  General  Services 
Administration;  and  the  United  States  Postal 
Service. 
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various  Federal  agencies.-*  the  electronic 
and  information  technology  industry, 
and  appropriate  public  or  nonprofit 
agencies  or  organizations,  including 
organizations  representing  individuals 
with  disabilities.  The  Access  Board  is 
also  required  to  periodically  review  and. 
as  appropriate,  amend  the  standards  to 
reflect  technological  advances  or 
changes  in  electronic  and  information 
technology.  The  General  Services 
Administration  and  the  Access  Board 
are  required  to  provide  technical 
assistance  to  individuals  and  Federal 
departments  and  agencies  concerning 
the  requirements  of  section  508. 

Other  Section  508  Requirements 

Section  508(a)(3)  provides  that  within 
si.x  months  after  the  Access  Board 
publishes  its  standards,  the  Federal 
Acquisition  Regulatory  Council  is 
required  to  revise  the  Federal 
Acquisition  Regulation,  and  each 
Federal  department  or  agency  is 
required  to  revise  the  Federal 
procurement  policies  and  directives 
under  its  control  to  incorporate  the 
Access  Board's  standards.'^ 

Section  508(a)(4)  provides  that  if  a 
Federal  department  or  agency 
determines  that  compliance  with  the 
standards  impo.ses  an  undue  burden, 
any  documentation  by  the  department 
or  agency  supporting  a  procurement 
shall  explain  why  compliance  creates  an 
undue  burden.  Additionally,  when  it  is 
determined  that  compliance  with  the 
standards  imposes  an  undue  burden,  the 
Federal  department  or  agency  shall 
provide  individuals  with  disabilities 
with  the  information  and  data  involved 
by  an  alternative  means  of  access  that 
allows  the  individual  to  use  the 
information  and  data.* 

Section  508(a)(6)(A)  states  that  when 
the  Federal  government  provides  access 
to  the  public  to  information  or  data 
through  electronic  and  information 
technology,  a  Federal  department  or 
agency  is  not  required  to  maJce 
equipment  available  or  to  purchase 
equipment  at  a  location  other  than  that 
where  the  electronic  and  information 
technology  is  provided  to  the  public. 


'The  Access  EJoard  is  required  to  consult  with  the 
Secretary  of  Education,  the  Administrator  of 
General  Services,  the  Secretary  of  Commerce,  the 
Chairman  of  the  Federal  Communications 
Commission,  the  Secretary  of  Defense,  and  the  head 
of  any  other  Federal  department  or  agency  that  the 
Access  Board  determines  to  be  appropriate. 

'Whenever  the  Access  Board  revises  its 
standards,  the  Council  is  required  to  revise  the 
Federal  Acquisition  Regulation,  and  each 
appropriate  Federal  department  or  agencv  is 
required  to  revise  its  procurement  policies  and 
directives  within  six  months  to  incorporate  the 
revisions. 

'Section  508(a)(1)(B). 


Also,  specific  accessibility-related 
software  or  the  attachment  of  specific 
accessibility-related  peripheral  devices 
are  not  required  to  be  installed  at 
workstations  of  Federal  employees 
without  disabilities.^ 

Section  508(c)  provides  that  by 
February  7,  1999,  each  Federal 
department  or  agency  shall  evaluate  the 
extent  to  which  the  electronic  and 
information  technology  of  the 
department  or  agency  is  accessible  to 
and  usable  by  individuals  with 
disabilities  and  submit  a  report 
containing  the  evaluation  to  the 
Attorney  General. 

Section  508(d)  provides  that  by 
February  7,  2000,  the  Attorney  (jeneral 
.shall  prepare  and  submit  to  the 
President  a  report  containing 
information  on  and  recommendations 
regarding  the  extent  to  which  the 
electronic  and  information  technology 
of  the  Federal  government  is  accessible 
to  and  usable  by  individuals  with 
disabilities.  By  August  7,  2001,  and 
every  two  years  thereafter,  the  Attorney 
General  shall  submit  to  the  President 
and  Congress  a  report  containing 
information  on  and  recommendations 
regarding  the  state  of  Federal 
department  and  agency  compliance 
with  the  requirements  of  section  508. 
including  actions  regarding  individual 
complaints. 

Section  508(0  provides  that  beginning 
August  7,  2000,  any  individual  with  a 
disability  may  file  a  complaint  alleging 
that  a  Federal  department  or  agency 
fails  to  comply  with  section  508  in 
providing  accessible  electronic  and 
information  technology.*  Complaints 
shall  be  filed  with  the  Federal 
department  or  agency  alleged  to  be  in 
noncompliance.  The  Federal 
department  or  agency  receiving  the 
complaint  shall  apply  the  complaint 
procedures  established  to  implement 
section  504  of  the  Rehabilitation  Act  for 
resolving  allegations  of  discrimination 
in  a  federally  conducted  program  or 
activity. 

Electronic  and  Information  Technology 
Access  Advisory  Committee 

The  Access  Board  will  begin  the 
process  of  developing  its  accessibility 
standards  by  establishing  an  Electronic 
and  Information  Technology  Access 
Advisory  Committee  (Committee).  The 
establishment  of  the  Committee  is  in  the 
public  interest  and  will  assist  the  Board 
in  meeting  its  obligation  for  broad 
consultation  with  Federal  agencies,  the 


'Section  508(a)(6)(B). 

■•This  provision  applies  only  to  electronic  and 
information  technology  that  is  procured  by  a 
Federal  department  or  agency  after  August  7.  2000. 


electronic  and  information  technology 
industry,  organizations  representing 
individuals  with  disabilities,  and  others 
in  the  development  of  the  standards. 

The  Committee  will  make 
recommendations  to  the  Access  Board 
on  issues  such  as: 

•  types  of  electronic  and  information 
technologies  to  be  covered  by  the 
standards; 

•  barriers  to  the  use  of  such 
technologies  by  persons  with 
disabilities; 

•  solutions  to  such  barriers,  if  known, 
and  research  on  such  barriers; 

•  methods  for  evaluating  accessibility 
of  such  technologies;  and 

•  contents  of  the  standards. 

To  assist  in  developing  the  standards, 
the  Board  is  interested  in  obtaining 
relevant  documents  on  access  to 
electronic  and  information  technology. 
For  example,  on  February  3.  1998,  the 
Access  Board  published  guidelines 
under  section  255(e)  of  the 
Telecommunications  Act  for 
accessibility  of  customer  premises 
equipment  and  telecommunications 
equipment.  (36  CFR  Part  1193).  Portions 
of  those  guidelines  may  be  appropriate 
for  inclusion  in  the  section  508 
standards.  Also,  portions  of  the  ADA 
Accessibility  Guidelines  on  reach  ranges 
(4.2.5  and  4.2.6)  are  applicable  to  fixed 
equipment  control  consoles  and 
operable  parts.  (36  CFR  Part  1191). 

In  addition  to  the  above  documents, 
the  General  Services  Administration 
and  the  Department  of  Education  have 
developed  guidelines  and  other 
documents  for  accessible  hardware  and 
software.  Guidelines  for  creating 
accessible  World  Wide  Web  pages  have 
been  created  by  several  entities.  These 
documents  may  provide  a  useful 
starting  point  for  the  development  of 
electronic  and  information  technology 
standards.  The  Board  is  interested  in 
obtaining  any  other  relevant  documents 
that  may  be  of  assistance  in  developing 
standards. 

The  Committee  will  be  expected  to 
present  a  report  with  its 
recommendations  to  the  Access  Board 
within  six  months  of  the  Committee's 
first  meeting.  The  Access  Board  requests 
applications  for  representatives  of  the 
following  interests  for  membership  on 
the  Committee: 

•  Federal  agencies  and  Federal 
contractors; 

•  the  electronic  and  information 
technology  industry; 

•  organizations  representing  the 
access  needs  of  individuals  with 
disabilities;  and 

•  other  persons  affected  by  these 
accessibility  standards. 


The  number  of  Committee  members 
will  be  limited  to  effectively  accomplish 
the  Committee's  work  and  will  be 
balanced  in  terms  of  interests 
represented.  Organizations  with  similar 
interests  are  encouraged  to  submit  a 
single  application  to  represent  their 
interest.  Although  the  Committee  will 
be  limited  in  size,  there  will  be 
opportunities  for  the  public  to  present 
written  information  to  the  Committee, 
participate  through  subcommittees,  and 
to  comment  at  Committee  meetings. 

Applications  should  be  sent  to  the 
Access  Board  at  the  address  listed  at  the 
beginning  of  this  notice.  The  application 
should  include  the  representative's 
name  (and  an  alternate),  title,  address 
and  telephone  number;  a  statement  of 
the  interests  represented;  and  a 
description  of  the  representative's 
qualiHcations,  including  engineering, 
technical  and  design  expertise  and 
knowledge  of  making  electronic  and 
information  technology  accessible  to 
individuals  with  disabilities. 

Committee  members  will  not  be 
compensated  for  their  service.  The 
Access  Board  may,  at  its  own  discretion, 
pay  travel  expenses  for  a  limited 
number  of  persons  who  would 
otherwise  be  unable  to  participate  on 
the  Committee.  Committee  members 
will  serve  as  representatives  of  their 
organizations,  not  as  individuals.  They 
will  not  be  considered  special 
government  employees  and  will  not  be 
required  to  file  confidential  financial 
disclosure  reports. 

After  the  applications  have  been 
reviewed,  the  Access  Board  will  publish 
a  notice  in  the  Federal  Register 
announcing  the  appointment  of 
Committee  members  and  the  first 
meeting  of  the  Committee.  The  first 
meeting  of  the  Committee  is  tentatively 
scheduled  for  October  15-16,  1998  in 
Washington,  DC.  The  Committee  wrill 
operate  in  accordance  with  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app 
2.  Committee  meetings  will  be  held  in 
Washington,  DC.  Each  meeting  vdll  be 
open  to  the  public.  A  notice  of  each 
meeting  will  be  published  in  the 
Federal  Register  at  least  15  days  in 
advance  of  the  meeting.  Records  will  be 
kept  of  each  meeting  and  made  available 
for  public  inspection. 
Thurman  M.  Davis,  Sr., 

Chair,  U.S.  Architectural  and  Transportation 

Barriers  Compliance  Board. 

[PR  Doc.  98-22758  Filed  8-21-98:  8:45  am] 

BILUNG  CODE  8150-01-P 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Meeting 

AGENCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  scheduled  its 
regular  business  meetings  to  take  place 
in  Washington,  D.C.  on  Tuesday  and 
Wednesday,  September  8-9,  1998  at  the 
times  and  location  noted  below. 

DATES:  The  schedule  of  events  is  as 
follows: 

Tuesday,  September  8, 1998 

11:00  a.m. -Noon 

Planning  and  Budget  Committee 
1:30  a.m. -3:00  p.m. 

Technical  Programs  Committee 
3:00-5:00  p.m. 
Committee  of  the  Whole — Speaker  on 

Technology  and  Accessibility 
Speaker — Gregg  C.  Vanderheiden, 
Ph.D.,  Professor — Human  Factors, 
Department  of  Industrial 
Engineering,  University  of 
Wisconsin,  Director — Trace 
Research  &  Development  Center 

Wednesday,  September  9,  1998 

9:00-10:30  a.m. 
Committee  of  the  Whole — ADA 
Rulemaking  (Closed  Meeting). 
10:30a.m.-Noon 
Technical  Programs  Committee 
(continued) 
l:30p.m.-3:30p.m. 
Board  Meeting 

ADDRESSES:  The  meetings  will  be  held 
at:  Marriott  at  Metro  Center,  775  12th 
Street,  NW..  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
meetings,  please  contact  Lawrence  W. 
Roffee,  Executive  Director,  (202)  272- 
5434,  ext.  14  (voice)  and  (202)  272-5449 
(TTY). 

SUPPLEMENTARY  INFORMATION:  At  the 
Board  meeting,  the  Access  Board  will 
consider  the  following  agenda  items. 
Specific  voting  items  are  noted  next  to 
each  committee  report. 

Open  Meeting 

•  Executive  Director's  Report. 

•  Approval  of  the  Minutes  of  the  July 
15,  1998  Board  Meeting. 

•  Planning  and  Budget  Committee 
Report — Agency  Goals,  Fiscal  Years 
1998  and  1999  Status. 

•  Technical  Programs  Committee 
Report — Status  Report  on  Projects  and 


Interactive  Transaction  Machines 
Research. 

Closed  Meeting 

•  Committee  of  the  Whole  Report — 
ADA  Rulemaking. 

All  meetings  are  accessible  to  persons 
with  disabilities.  Sign  language 
interpreters  and  an  assistive  listening 
system  are  available  at  all  meetings. 
Lawrence  W.  Roffee, 
Executive  Director. 
|FR  Doc.  98-22590  Filed  8-21-98;  8:45  am] 

BILUNG  CODE  81S0-01-P 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Formal  Determinations  and  Additional 
Releases 

AGENCY:  Assassination  Records  Review 

Board. 

ACTION:  Notice. 

SUMMARY:  The  Assassination  Records 
Review  Board  (Review  Board)  met  in  a 
closed  meeting  on  August  6,  1998.  and 
made  formal  determinations  on  the 
release  of  records  under  the  President 
John  F.  Kennedy  Assassination  Records 
Collection  Act  of  1992  (JFK  Act).  By 
issuing  this  notice,  the  Review  Board 
complies  with  the  section  of  the  JFK  Act 
that  requires  the  Review  Board  to 
publish  the  results  of  its  decisions  in  the 
Federal  Register  within  14  days  of  the 
date  of  the  decision. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Voth,  Assassination  Records 
Review  Board,  Second  Floor, 
Washington,  D.C.  20530,  (202)  724- 
0088,  fax  (202)  724-0457.  The  public 
may  obtain  an  electronic  copy  of  the 
complete  document-by-document 
determinations  by  contacting 

<Eileen Sullivan@jfk-arrb.gov>. 

SUPPLEMENTARY  INFORMATION:  This 
notice  complies  with  the  requirements 
of  the  President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992,  44  U.S.C.  §  2107.9(c)(4)(A)  (1992). 
On  August  6,  1998,  the  Review  Board 
made  formal  determinations  on  records 
it  reviewed  under  the  JFK  Act. 

Notice  of  Formal  Determinations 

8  Church  Committee  Documents:  Postponed 

in  Part  until  05/2001 
69  Church  Committee  Documents:  Postponed 

in  Part  until  10/2017 
10  CL\  Documents:  Postponed  in  Part  until 

05/2001 
636  QA  Documents;  Postponed  in  Part  until 

10/2017 
140  FBI  Documents:  PostfKined  in  Part  until 

10/2017 
1  HSCA  Document:  Postponer"  in  Part  until 

10/2003 
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11  HSCA  Documents:  PostpKDned  in  Part  unti! 

10/2017 
25  ICS  Documents:  Postponed  in  Part  until 

10/2017 
2  JFK  Library  Documents:  Postponed  in  Part 

until  10/2017 
2  LBI  Library  Documents:  Postponed  in  Part 

until  10/2017 

5  Pike  Committee  Documents:  Postponed  in 
Part  until  10/2017 

2  State  Department  Documents:  Postponed  in 
Part  until  10/2017 

6  US  ARMY  (Califano)  Documents: 
Postponed  in  Part  until  10/2017 

341  US  ARMY  (IRR)  Documents:  Postponed 
in  Part  until  10/2017 

Notice  of  Other  Releases 

After  consultation  with  appropriate 
Federal  agencies,  the  Review  Board 
announces  that  documents  from  the 
following  agencies  are  now  being 
opened  in  full:  44  Church  Committee 
documents;  1  DIA  documents;  1767  FBI 
documents;  134  JCS  documents;  4  JFK 
Library  documents;  3  LBJ  Library 
documents;  1  NARA-VVC  documents;  16 
Office  of  the  Secretary  of  Defense 
documents;  1  State  Department 
document;  256  U.S.  Army  (Califano) 
documents;  689  U.S.  Anny  (IRR) 
documents. 

Dated:  August  14.  1998. 
Laura  A.  Denk, 
Executive  Director 

[FR  Doc.  98-22482  Filed  8-21-98:  8:45  am] 
BILLING  COOe  6118-01-f> 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  aiATION  OF  PREVIOUS 
announcement:  Sunshine  Act  Meeting 
Notice,  63  Fed.  Reg.  43904  (1998). 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  OPEN  MEETING:  August  26,  1998,  2:00 
p.m.,  ARRB,  600  E  Street,  N\V, 
Washington,  DC. 

CHANGES  IN  THE  MEETING:  Open  meeting 
rescheduled  for  August  26,  1998,  1:30 
p.m..  ARRB,  600  E  Street,  NW. 
Washington,  DC. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Eileen  Sullivan,  Assistant  Press  and 
Public  Affairs  Officer,  600  E  Street.  NW, 
Second  Floor,  Washington,  DC  20530. 
Telephone:  (202)  724-0088;  Fax:  (202) 
724-0457. 

Laura  Denk, 

Executive  Director. 

[FR  Doc.  98-22729  Filed  8-20-98;  11:16  am) 

BILUNG  CODE  8118-01-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  38-€8] 

Foreign-Trade  Zone  226 — Atwater,  CA; 
Request  for  Export  Manufacturing 
Authority  Pacesetter  Industries,  Inc. 
(Modular  Buildings) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  Merced  County,  California, 
grantee  of  FTZ  226,  pursuant  to 
§  400.32(b)(1)  of  the  Board's  regulations 
(15  CFR  Part  400),  requesting  authority 
on  behalf  of  Pacesetter  Industries,  Inc. 
(Pacesetter),  for  the  manufacture  of 
modular  buildings  under  FTZ 
procedures  for  export  within  FTZ  226. 
It  was  formally  filed  on  August  12, 
1998. 

Pacesetter  operates  a  500,000  square- 
foot  facility  (600  employees)  within  FTZ 
226-Site  lA  (Castle  Airport)  for  the 
manufacture  of  modular  buildings 
(HTSUS  heading  9406)  for  the  U.S. 
market  and  export.  This  application 
requests  authority  to  allow  Pacesetter  to 
conduct  manufacturing  under  FTZ 
procedures  for  export  of  modular 
building  systems.  Components 
purchased  from  foreign  sources 
pursuant  to  current  and  future  export 
contracts  may  include  dimensional 
lumber,  plywood,  chipboard,  flooring, 
other  wood  products,  cabinets, 
moldings,  furniture,  fasteners,  ceramic 
bathroom  fixtures,  shelving,  cooking 
appliances,  refrigerators,  temperature 
control  units,  pipe  hardware,  roofing 
tiles,  and  glass  windows  (none  of  the 
lumber  products  which  would  be 
imported  under  FTZ  procedures  would 
be  from  Canadian  sources).  Foreign- 
sourced  components  are  expected  to 
comprise  10  to  30  percent  of  the 
finished  products'  value.  The  duty  rates 
on  the  imported  components  currently 
range  from  free  to  8.0  percent.  The 
foreign-sourced  products  would  be 
admitted  to  FTZ  226  under  privileged 
foreign  status  (19  CFR  §  146.41).  U.S.- 
origin  inputs  may  include  steel  plates, 
steel  pipes  and  tubes,  assorted  steel 
accessories,  fasteners,  various  wood 
products,  bentwood  and  other  furniture, 
shelving,  building  adhesives,  paints, 
tapes,  sand,  asphalt,  metal  doors,  lights 
and  switches,  insulation,  plastic  tubes, 
oxygen,  acetylene,  argon,  and 
"prefabricated  structure  components." 
All  modular  building  products  made 
under  FTZ  procedures  would  be 
exported. 

FTZ  procedures  would  exempt 
Pacesetter  from  Customs  duty  payments 
on  the  foreign  components  used  in 
export  activity.  The  application 


indicates  that  the  savings  from  FTZ 
procedures  would  help  to  improve  the 
facility's  international  competitiveness. 
In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  October  8,  1998.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  diuing  the  subsequent 
15-day  period  (to  October  23,  1998). 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
following  location:  Office  of  the 
Executive  Secretary,  Foreign-Trade 
Zones  Board,  Room  3716,  U.S. 
Department  of  Commerce  14th  Street  & 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20230. 

Dated:  August  12,  1998. 
Dennis  Puccinelli, 
Acting  Executive  Secretary. 
[FR  Doc.  98-22665  Filed  8-21-98;  8:45  am] 
BILUNG  COOE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-607-848] 

Freshwater  Crawfish  Tail  Meat  From 
the  People's  Republic  of  China: 
Extension  of  Time  Limits  for 
Preliminary  Results  of  New  Shipper 
Antidumping  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limits  For  Preliminary  Results  of  New 
Shipper  Review. 

EFFECTIVE  DATE:  August  24,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Strollo,  Laurel  LaCivita  or 
Maureen  Flannery,  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington  EX]  20230;  telephone:  (202) 
482-0648,  (202)  482-4236  or  (202)  482- 
3020,  respectively. 

The  Applicable  Statute 

Unless  otherwrise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 


the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  current 
regulations,  codified  at  19  CFR  part  351. 
62  FR  27295  (May  19,  1997). 

Background 

On  March  27,  1998,  the  Department  of 
Commerce  (the  Department)  received  a 
request  from  Ningbo  Nanlian  Frozen 
Foods  Company,  Ltd.  (Ningbo  Nanlian) 
for  a  new  shipper  antidumping 
administrative  review  of  freshwater 
crawfish  tail  meat.  On  May  8,  1998,  the 
Department  published  its  initiation  of 
this  new  shipper  review  covering  the 
period  of  September  1,  1997  through 
March  31,  1998  (63  FR  25449). 

Extension  of  Time  Limits  for 
Preliminary  Results 

Because  of  the  complexities 
enumerated  in  the  Memorandum  from 
Joseph  A.  Spetrini  to  Robert  S.  LaRussa, 
Extension  of  Time  Limit  for  the  New 
Shipper  Review  of  Freshwater  Crawfish 
Tail  Meat  from  the  People's  Republic  of 
China,  dated  August  18,  1998,  it  is  not 
practical  to  complete  this  review  within 
the  time  limits  mandated  bv  section 
751(a)(2)(B)  of  the  Act. 

Therefore,  in  accordance  with  section 
751(a)(2)(B)  of  the  Act,  the  Department 
is  extending  the  time  limits  for  the 
preliminary  results  75  days  to  January 
10,  1999.  The  final  results  continue  to 
be  due  90  days  after  the  publication  of 
the  preliminary  results. 

Dated:  August  18.  1998. 

Joseph  A.  Spetrini, 

Depu  ty  Assistant  Secretary  for  AD/CVD 
Enforcement  III. 

[PR  Doc.  98-22666  Filed  8-21-98;  8:45  am] 

BILUNG  CODE  3S10-OS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-122-815] 

Pure  and  Alloy  Magnesium  From 
Canada;  Final  Results  of  the  Fifth 
(1996)  Countervailing  Duty 
Administrative  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
reviews. 
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summary:  On  April  30,  1998,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 


Register  its  preliminary  results  of  the 
fifth  administrative  reviews  of  the 
countervailing  duty  orders  on  pure  and 
alloy  magnesium  from  Canada  covering 
the  period  January  1.  1996  through 
December  31,  1996  (see  Pure 
Magnesium  and  Alloy  Magnesium  From 
Canada:  Preliminary  Results  of  the  Fifth 
Countervailing  Duty  Administrative 
Reviews  (Preliminary  Results].  63  FR 
23728).  We  have  completed  these 
reviews  and  determine  the  net  subsidy 
in  each  to  be  2.78  percent  ad  valorem' 
for  Norsk  Hydro  Canada,  Inc.  (NHCl). 
We  will  instruct  the  U.S.  Customs 
Service  (Customs)  to  assess 
countervailing  duties  in  this  amount. 
EFFECTIVE  DATE:  August  24,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marian  Wells  or  Rosa  Jeong.  AD/C\T) 
Enforcement.  Group  1,  Office  1,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC.  20230; 
telephone:  (202)  482-6309  or  (202)  482- 
3853,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  accordance  with  19  CFR  355.22(a). 
these  reviews  cover  only  those 
producers  or  exporters  of  the  subject 
merchandise  for  which  reviews  were 
specifically  requested.  Accordingly, 
these  reviews  cover  only  NHCI,  a 
producer  of  the  subject  merchandise 
which  exported  pure  and  allov 
magnesium  to  the  United  States  during 
the  review  period. 

On  April  30,  1998,  the  Department 
published  in  the  Federal  Register  the 
Preliminary  Results  of  its  fifth 
administrative  reviews  of  the 
countervailing  duty  orders  on  pure  and 
alloy  magnesium  from  Canada  (63  FR 
23728).  We  invited  interested  parties  to 
comment  on  the  Preliminary  Results.  On 
June  1,  1998,  case  briefs  were  submitted 
by  the  Government  of  Quebec  (GOQJ. 
and  the  petitioner.  Magnesium 
Corporation  of  America  (MAGCORP). 
The  GOQ  subsequently  filed  a  rebuttal 
brief  on  June  8,  1998.  the  Department 
did  not  conduct  a  hearing  for  these 
reviews  because  none  of  the  interested 
parties  requested  one. 

These  reviews  cover  the  period 
January  1,  1996  through  December  31. 
1996  (the  period  of  review  or  FOR).  The 
reviews  involve  one  company  (NHCI) 
and  the  following  programs:  Exemption 
from  Payment  of  Water  Bills,  Article  7 
Grants  from  the  Quebec  Industrial 
Development  Corporation  (SDI),  St. 
Lawrence  River  Environment 
Technology  Development  Program. 
Program  for  Export  Market 


Development,  the  Export  Development 
Corporation.  Canada-Quebec  Subsidiarv 
Agreement  on  the  Economic 
Development  of  the  Regions  of  Quebec. 
Opportunities  to  Stimulate  Technology 
Programs.  Development  Assistance 
Program.  Industrial  Feasibility  Studv 
Assistance  Program.  Export  Promotion 
Assistance  Program.  Creation  of 
Scientific  Jobs  in  Industries,  Business 
Investment  Assistance  Program. 
Business  Financing  Program.  Research 
and  Innovation  Activities  Program. 
Export  Assistance  Program.  Energv 
Technologies  Development  Program, 
and  Transportation  Research  and 
Development  Assistance  Program. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (UR.^A),  effective 
Januar\-  1,  1995  (the  Act).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  .•\ct. 
References  to  "Counter\ailing  Duties: 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments.  "  (54  FR 
23366.  .May  31.  1989)  (■1989  Proposed 
Regulations"),  which  have  been 
withdrawn,  are  provided  solelv  for 
further  explanation  of  the  Department's 
countervailing  duty  practice. 

Scope  of  the  Reviews 

The  products  covered  bv  these 
reviews  are  shipments  of  pure  and  allov 
magnesium  from  Canada.  Pure 
magnesium  contains  at  least  99.8 
percent  magnesium  by  weight  and  is 
sold  in  various  slab  and  ingot  forms  and 
sizes.  Magnesium  alloys  contain  less 
than  99.8  percent  magnesium  by  weight 
with  magnesium  being  the  largest 
metallic  element  in  the  allov  by  weight, 
and  are  sold  in  various  ingot  and  billet 
forms  and  sizes.  Pure  and  alloy 
magnesium  are  currently  classifiable 
under  subheadings  8104.11.0000  and 
8104.19.0000.  respectively,  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  lor 
convenience  and  customs  purposes,  our 
written  de.scription  of  the  scope  of  this 
proceeding  is  dispositive. 

Secondary  and  granular  magnesium 
are  not  included  in  the  scopes  of  these 
orders.  Our  reasons  for  excluding 
granular  magnesium  are  summarized  in 
the  Preliminary  Determination  of  Sales 
at  Less  Than  Fair  Value:  Pure  and  Allov 
Magnesium  From  Canada  (57  FR  6094. 
February  20,  1992). 
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Analysis  of  Programs 

Based  upon  our  analysis  of  the 
questionnaire  responses  and  written 
comments  from  the  interested  parties, 
we  determine  the  following: 

I.  Programs  Conferring  Subsidies 

A.  Exemption  from  Payment  of  Water 
Bills 

In  the  Preliminary  Results,  we  found 
that  this  progremi  conferred 
countervailable  benefits  on  the  subject 
merchandise.  Our  analysis  of  the 
comments  submitted  by  the  interested 
parties,  summarized  below,  has  not  led 
us  to  change  our  findings  from  the 
Preliminary  Results.  On  this  basis,  the 
net  subsidy  rate  for  this  program  is  as 
follows: 


Manufacturer/exporter 


NHCI 


Rate 
(per- 
cent) 


0.46 


B.  Article  7  Grants  from  the  Quebec 
Industrial  Development  Corporation 

In  the  Preliminary  Results,  we  found 
that  this  program  conferred 
countervailable  benefits  on  the  subject 
merchandise.  Our  analysis  of  the 
comments  submitted  by  the  interested 
parties,  summarized  below,  has  not  led 
us  to  change  our  findings  from  the 
Preliminary  Results.  On  this  basis,  the 
net  subsidy  rate  for  this  program  is  as 
follows: 


Manufacturer/exporter 


NHCI 


Rale 
(per- 
cent) 


2.32 


II.  Programs  Found  Not  to  be  Used 

In  the  Preliminary  Results,  we  found 
that  NHCI  did  not  apply  for  or  receive 
benefits  under  the  following  programs: 

•  St.  Lawrence  River  Environment 
Technology  Development  Program 

•  Program  for  Export  Market 
Development 

•  Export  Development  Corporation 

•  Canada-Quebec  Subsidiary 
Agreement  on  the  Economic 
Development  of  the  Regions  of  Quebec 

•  Opportunities  to  Stimulate 
Technology  Programs 

•  Development  Assistance  Program 

•  Industrial  Feasibility  Study 
Assistance  Program 

•  Export  Promotion  Assistance 
Program 

•  Creation  of  Scientific  Jobs  in 
Industries 

•  Business  Investment  Assistance 
Program 


•  Business  Financing  Program 

•  Research  and  Innovation  Activities 
Program 

•  Export  Assistance  Program 

•  Energy  Technologies  Development 
Program 

•  Transportation  Research  and 
Development  Assistance  Program. 

We  received  no  comments  on  these 
programs  from  the  interested  parties; 
therefore,  we  have  not  changed  our 
findings  from  the  Preliminary  Results. 

Analysis  of  Comments 

In  its  June  1,  1998  case  brief,  Magcorp 
affirmed  all  of  the  Department's 
positions  in  the  preliminary  results  of 
review. 

Comment  1:  Obligation  of  Department 
to  Re-examine  Specificity  of  Article  7 
Assistance 

In  the  event  the  Department  continues 
to  treat  the  Article  7  assistance  as  a 
nonrecurring  grant,  the  GOQ  argues  that 
the  Department  must  re-examine 
whether  the  assistance  was  specific.  In 
particular,  the  Department  is  obliged  to 
evaluate,  according  to  the  GOQ,  in  each 
administrative  review  the 
countervailability  of  a  program 
previously  determined  to  be  de  facto 
specific,  regeu-dless  of  whether  the 
parties  have  provided  new  information. 
The  Department  may  not  rely,  as  it  did 
in  the  Preliminary  Results,  on  a  de  facto 
specificity  determination  made  in  the 
original  investigations. 

DOC  Position 

Just  as  it  does  not  revisit  prior 
determinations  that  a  program  is  not 
specific,  it  is  the  Department's  policy 
not  to  revisit  prior  determinations  that 
a  program  is  specific,  absent  the 
presentation  of  new  facts  or  evidence 
(see  e.g..  Carbon  Steel  Wire  Rod  From 
Saudi  Arabia;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  and  Revocation  of 
Countervailing  Duty  Order  (Carbon  Steel 
Wire  Rod  from  Saudi  Arabia),  59  FR 
58814  (November  15,  1994);  Final 
Results  of  the  First  Countervailing  Duty 
Administrative  Reviews:  Pure 
Magnesium  and  Alloy  Magnesium  From 
Canada  (First  Magnesium  Reviews).  62 
FR  13857  (March  24,  1997);  Final 
Results  of  the  Second  Countervailing 
Duty  Administrative  Reviews:  Pure 
Magnesium  and  Alloy  Magnesium  From 
Canada  (Second  Magnesium  Reviews), 
62  FR  48607  (September  16,  1997);  and 
Final  Results  of  the  Third 
Countervailing  Duty  Administrative 
Reviews:  Pure  Magnesium  and  Alloy 
Magnesium  From  Canada  (Third 
Magnesium  Reviews),  62  FR  18749 
(April  17,  1997)).  In  the  present  reviews. 


no  new  facts  or  evidence  have  been 
presented  which  would  lead  us  to 
question  our  original  specificity 
determination  for  the  POL 

Conmient  2:  Alternative  Methodology 
for  Determining  Specificity  of  Article  7 
Assistance 

The  GOQ  continues  to  argue,  as  it  has 
in  previous  reviews,  that  the 
Department  should  take  an  entirely 
different  approach  to  the  question  of 
how  to  determine  if  a  nonrecurring 
grant  is  disproportionately  large,  and 
therefore,  specific.  Rather  than  base  its 
analysis  on  the  entire  amount  of  the 
grant  at  the  time  of  bestowal,  the  GOQ 
maintains  that  the  Department  must 
instead  examine  only  the  portion  of  the 
benefit  allocated — in  accordance  with 
the  Department's  standard  allocation 
methodology — to  the  POR.  It  is  this 
amount,  in  relationship  to  the  portions 
of  benefits  allocated  to  the  POR  for  all 
assistance  bestowed  under  the  program 
to  all  other  enterprises,  that  must  be 
determined  to  be  disproportionate. 
Because  the  benefit  attributable  to  the 
POR  is  the  subsidy  at  issue,  it  is  that 
amount,  according  to  the  GOQ,  that 
must  be  found  specific  before  it  may  be 
countervailed. 

The  GOQ  also  counters  the 
Department's  assertion  in  Final  Results 
of  the  Fourth  Countervailing  Duty 
Administrative  Reviews:  Pure 
Magnesium  and  Alloy  Magnesium  From 
Canada  (Fourth  Magnesium  Reviews), 
62  FR  48812,  48814  (September  17, 
1997)  that  the  GOQ  has  not  cited  a 
single  determination  by  the  Department 
or  any  other  legal  authority  to  support 
its  position.  The  GOQ  asserts  that  it  has 
cited  to  the  sixth  administrative  review 
of  Live  Swine  from  Canada:  Final 
Results  of  Countervailing  Duty 
Administrative  Review  (Live  Swine  from 
Canada),  59  FR  12243,  12249  (March 
16,  1994)  as  an  example  where  the 
Department  reexamined  the 
countervailability  of  benefits  found  to 
be  de  facto  specific  in  prior  reviews. 

DOC  Position 

As  we  have  explained  in  previous 
final  results  (see  First  Magnesium 
Reviews,  Second  Magnesium  Reviews, 
and  Third  Magnesium  Reviews),  the 
GOQ  is  confusing  the  determination  of 
specificity  with  the  measurement  of  the 
subsidy. 

The  specificity  determination  and  the 
measurement  of  the  subsidy  are  two 
separate  and  distinct  processes.  The 
question  of  whether  a  nonrecurring 
grant  is  disproportionately  large  is  based 
on  an  examination  of  the  entire  amount 
of  the  grant  at  the  time  of  bestowal.  If 
such  a  grant  is  found  to  be 
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disproportionately  large,  it  is 
determined  to  be  specific.  (As  a  grant 
specifically  provided,  it  is  also  at  this 
point  that  the  statutory  requirements  for 
countervailing  the  grant  are  met.  See 
section  771(5)  of  the  Act.)  The  separate 
and  distinct  second  step  is  the 
measurement  of  the  benefit.  This  step 
involves  allocating  portions  of  the  grant 
over  time.  It  is  these  portions  of  the 
grant  which  then  provide  the  basis  for 
the  calculation  of  the  ad  valorem  rate  of 
subsidization.  The  portions  of  subsidies 
allocated  to  periods  of  time  using  the 
Department's  standard  allocation 
methodology  are  irrelevant  to  an 
examination  of  the  actual  distribution  of 
benefits  by  the  granting  government  at 
the  time  of  bestowal. 

The  GOQ  refers  to  the  sixth  review  of 
the  countervailing  duty  order  on  Live 
Swine  from  Canada  as  demonstrating 
that  the  Department  has,  as  a  matter  of 
course,  revisited  its  de  facto  specificitv 
determinations  from  one  segment  of  a 
proceeding  to  another.  We  continue  to 
believe  that  the  situation  in  the 
Magnesium  reviews  can  be 
distinguished  from  the  situation  in  Live 
Swine  from  Canada.  As  explained  in  the 
First.  Second,  and  Third  Magnesium 
Heviews  the  facts  underlying  our 
analyses  in  Live  Swine  from  Canada 
differ  from  the  situation  here.  Because 
those  facts  have  not  changed,  we 
continue  to  make  the  identical 
distinction  in  the  current  reviews.  For  a 
full  discussion  of  the  distinction  made 
between  the  revisiting  specificity 
determinations  in  Live  Swine  from 
Canada  and  the  Magnesium  case,  see 
First  Magnesium  Reviews  at  13861, 
Second  Magnesium  Heviews  at  48609, 
and  Third  Magnesium  Reviews  at 
18753.) 

Comment  3:  Appropriate  Time  of 
Specificity  Determination:  "Bestowal" 
or  Disbursement 

The  GOQ  argues  that  although  the 
Department  concluded  in  the  First 
Magnesium  Reviews  and  the  Third 
Magnesium  Reviews  that  the  proper 
time  period  for  a  specificity 
determination  is  the  time  of  bestowal, 
the  Department  did  not  examine 
specificity  in  the  original  period  of 
investigation  (POI)  at  the  time  of 
bestowal.  Rather,  the  Department 
examined  specificity  at  the  time  of 
approval  of  the  funds.  The  GOQ  states 
that  it  is  confused  by  the  Department's 
policy  to  determine  specificity  at  a  time 
when  no  funds  have  been  provided  to 
NHCI.  The  GOQ  argues  that  the  time  of 
bestowal  for  the  purpose  of  a  specificity 
determination  should  refer  to  the  time 
of  actual  disbursement  of  funds,  and 


should  not  refer  to  the  time  funds  are 
approved  by  the  granting  authoritv. 

DOC  Position 

We  disagree  with  the  GOQ's  assertion 
that  the  Department's  specificity 
analysis  during  the  original 
investigations  should  have  been 
conducted  based  on  the  time  of  actual 
disbursement  of  funds.  We  acknowledge 
that  the  specificity  determination  in  the 
original  investigations  was  based  on  the 
action  of  the  granting  authoritv,  i.e..  the 
GOQ,  at  the  time  of  approval.  However, 
we  note  that  the  Department  uses  the 
terms  "approval  "  and  "bestowal" 
interchangeably  in  this  context.  The 
time  of  bestowal  or  approval  is  the 
appropriate  basis  for  the  specificitv 
determination  because  it  most  directlv 
demonstrates  whether  a  government  has 
limited  the  benefits  bestowed  upon  an 
enterprise  or  industry,  or  group  thereof 

Comment  4:  Relevance  of  New 
Information 

The  GOQ  maintains  that  given  the 
Department's  responsibility  to  make  a 
finding  of  specificitv  and 
counfervailability  based  on  the 
information  relevant  to  the  FOR,  the 
Department  should  consider  anv  new 
assistance  provided  by  SDI  since  the 
end  of  the  original  POI.  To  this  end.  the 
GOQ  provided  information  on  the 
Article  7  assistance  extended  up  to,  and 
including,  the  FOR  in  a  submission 
dated  January  15,  1997.  According  to 
the  GOQ,  this  new  factual  information 
was  apparently  considered  irrelevant 
information  by  the  Department. 

DOC  Position 

As  stated  above,  the  proper  time 
period  for  a  specificity  determination  is 
the  time  of  bestowal.  Therefore, 
information  submitted  by  the  GOQ 
concerning  assistance  that  was  provided 
subsequent  to  the  time  of  bestowal  of 
the  assistance  granted  to  NHCI  under 
Article  7  of  the  SDI  Act  is  not  relevant 
to  the  specificity  determination.  The 
remaining  information  presented  by  the 
GOQ  on  the  Article  7  assistance  granted 
prior  to  and  including  the  time  of 
bestowal  of  NHCI's  Article  7  benefits  is 
nearly  identical  to  that  utilized  bv  the 
Department  in  its  original  specificity 
determination.  Differences  between  the 
updated  information  on  Article  7 
provided  by  the  GOQ  and  information 
used  in  the  original  specificitv 
determination  are  sufficiently  small  so 
as  not  to  compromise  the  original 
specificity  determination.  Fourth 
Magnesium  Reviews  at  48815. 


Comment  5:  Relevance  of  Article  9 
Information 

The  GOQ  argues  that  assistance  under 
Article  9  should  be  included  m  the 
Article  7  specificity  analysis  because 
Article  9  was  the  predecessor  of  Article 
7  and  the  provisions  of  .Article  9 
functioned  basically  the  same  as  those 
of  Article  7. 

DOC  Position 

We  disagree.  The  GOQ  did  not 
provide  any  mformation  which  would 
allow  us  to  make  a  determination  on 
whether  .•\rticle  9  and  Article  7  should 
be  considered  integrally  linked  or 
otherwise  considered  a  single  program 
for  purposes  of  our  specificity  analvsis 
(see  Section  355.43(b)(6)  of  the  1989 
Proposed  Regulations).  Information  on 
the  record  in  these  proceedings  uith 
respect  to  Arti(,le  9  consists  onlv  of  a 
statement  by  the  GOQ  in  its  case  brief 
that  Article  9  was  the  predecessor  of 
Article  7.  This  is  an  insufficient  basis  to 
determine  that  the  two  programs  should 
be  treated  as  one. 

Final  Results  of  Review 

In  accordance  with  19  CFR 
355.22(c)(4)(ii),  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  these 
administrative  reviews.  For  the  period 
Ianuar\'  1,  1996  through  December  31. 
1996,  we  determine  the  net  subsidv  for 
NHCI  to  be  2.78  percent  ad  valorem  We 
will  instruct  Customs  to  assess 
countervailing  duties  in  this  amount  for 
all  entries  of  NHCI's  merchandise 
during  this  period.  The  Department  will 
also  instruct  Customs  to  collect  cash 
deposits  of  estimated  counter\'ailing 
duties  of  2.78  percent  of  the  f.o.b. 
invoice  price  on  all  shipments  of  subject 
merchandise  from  NHCI,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  these 
reviews. 

Because  the  UR-A-A  replaced  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  dutv  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2){B)  of 
the  Act.  Consequently,  the  requested 
review  will  normally  cover  only  those 
companies  specificallv  named  (19  CFR 
355.22(a)).  Pursuant  to  19  CFR 
355.22(g),  for  all  companies  for  which  a 
review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 


45048 


Federal  Register /Vol.  63.  No.   163 /Monday.  August  24.  1998 /Notices 


collected  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change, except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Tornngton 
Company  v.  United  States.  822  F.  Supp. 
782  (Clf  1993)  and  Floral  Trade  Council 
V.  United  States.  822  F.  Supp.  766  (CIT 
1993]  (interpreting  19  CFR  353.22(e), 
the  antidumping  regulation  on 
automatic  assessment,  which  is 
identical  to  19  CFR  3.55.22(g)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  NHCI  are  unchanged 
bv  the  results  of  these  reviews. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
compan\ -specific  or  country-wide  rate 
applicable  to  the  company,  except  from 
Timminco  Limited  (which  was 
excluded  from  the  order  in  the  original 
investigations).  Accordingly,  the  cash 
deposit  rates  that  will  be  applied  to  non- 
reviewed  companies  covered  bv  these 
orders  are  those  established  in  the 
administrative  reviews  completed  for 
the  most  recent  FOR,  conducted 
pursuant  to  the  statutory  provisions  that 
were  in  effect  prior  to  the  UR.'\A 
amendments.  See  Fourth  Magnesium 
Reviews.  This  rate  shall  apply  to  all  non- 
reviewed  companies  until  a  review  of  a 
company  assigned  this  rate  is  requested. 
In  addition,  countervailing  duties  will 
be  assessed  on  any  entries  during  the 
period  January  1,  1996  through 
December  31,  1996,  for  all  non-reviewed 
companies  at  the  cash  deposit  rates  in 
effect  at  the  time  of  enti^'. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  355.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1)). 

Dated.  .August  18.  1998. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  98-22664  Filed  8-21-98;  8;45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  050198C] 

Small  Takes  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
Tatoosh  Island,  WA  Storage  Tank 
Removal  Project 

AGENCY:  National  Marine  Fisheries 

Service  (NMFSI.  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  issuance  of  an 

incidental  harassment  authorization. 

SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA)  to  take 
small  numbers  of  California  sea  lions. 
Pacific  harbor  seals,  and  Steller  sea 
lions  by  harassment  incidental  to 
removing  three  underground  storage 
tanks  (USTs)  and  one  or  two  above- 
ground  storage  tanks  (ASTs)  at  the  Cape 
Flatterv  Light  Station  on  Tatoosh  Island, 
Callam  County,  VVA.  has  been  issued  to 
the  U.S.  Coast  Guard's  Civil  Engineering 
Unit,  Oakland,  CA  (USCG). 
DATES:  This  authorization  is  effective 
from  August  31,  1998,  through  April  29, 
1999. 

ADDRESSES:  A  copy  of  the  application 
and  a  list  of  references  used  in  this 
document  may  be  obtained  by  writing  to 
the  Chief,  Marine  Mammal  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3225.  or  by  telephoning  one  of 
the  contacts  listed  here. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  HoUingshead,  Office  of 
Protected  Resources  at  301-713-2055, 
or  Brent  Norberg,  Northwest  Regional 
Office  at  206-526-6733. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  directs 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 


negligible  impact  on  the  species  or 
stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availabilitv  of  the  species  or  stock(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such 
takings  are  set  forth.  NMFS  has  defined 
"negligible  impact"  in  50  CFR  216.103 
as  "  ...an  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 
Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  The 
MMPA  now  defines  "harassment"  as: 

...any  act  of  pursuit,  torment,  or  annoyance 
which  (a)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild;  or  (b)  has  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal  stock  in 
the  wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering. 

Subsection  101(a)(5)(D)  establishes  a 
45-day  time  limit  for  NMFS  review  of  an 
application  followed  by  a  30-day  public 
notice  and  comment  period  on  any 
proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  comment  period,  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 

Summary  of  Request 

On  April  27,  1998,  NMFS  received  a 
request  from  the  USCG  for  authorization 
to  take  small  numbers  of  California  sea 
lions  [Zaiophus  californianus).  Pacific 
harbor  seals  (Phoca  vitulina),  and  Steller 
sea  lions  {Eumetopias  jubatus)  by 
harassment  incidental  to  removing  three 
USTs  and  one  or  two  ASTs  at  the  Cape 
Flattery  Light  Station  on  Tatoosh  Island, 
Callam  County,  WA. 

The  expected  impact  on  marine 
mammals  will  be  from  the  noise  created 
by  the  arrival  and  departure  of  heavy- 
lift,  tandem-rotor  helicopters.  Heavy-lift 
helicopters  will  be  used  to  sling 
equipment  and  materials  to  and  from 
the  project.  The  most  common  heavy-lift 
helicopters  commercially  available  in 
the  Pacific  Northwest  are  the  Boeing  234 
Chinook  and  Vertol  107-11. 

Large  equipment  and  materials  will  be 
slung  30  to  50  ft  (9.1  to  15.2  m)  below 
the  helicopter,  depending  upon  the 
load's  dynamics.  Personnel,  small 
equipment,  and  supplies  will  be  carried 
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internally.  Materials  removed  from  the 
site  will  include  two  500-gallon 
(1,892. 5-ltr)  USTs,  a  l.OOO-gallon 
(3,785-ltr)  UST.  contaminated  water 
(estimated  at  2,000  gallons  (7,570  Itrs). 
contaminated  soil  (estimated  at  15  cubic 
yards  (11.5  m-^),  a  33.000-galion 
(124,905-ltr)  AST.  and  possibly  a 
2,000-gallon  (7,570-ltr)  AST.  ' 

Removal  of  the  USTs  and  ASTs  will 
take  place  over  a  3- week  period, 
commencing  on  or  about  September  1, 
1998.  During  approximately  4  days  of 
work  during  that  3-week  period, 
helicopters  will  make  approximately  23 
trips  to  and  from  the  site.  It  should  be 
noted  that  this  activity  is  required  by  40 
CFR  part  280  subpart  G,  Out-of-Service 
UST  Systems  and  Closure  and  is 
necessary  to  protect  the  environment 
from  leaking  UST/ASTs. 

Comments  and  Responses 

A  notice  of  receipt  of  the  application 
and  proposed  authorization  was 
published  on  June  4,  1998  (63  FR 
30476),  and  a  30-day  public  comment 
period  was  provided  on  the  application 
and  proposed  authorization.  Comments 
were  received  from  one  Federal  agency. 
Information  on  the  activity,  the 
authorization  request,  and  expected 
impact  on  marine  mammal  species,  not 
subject  to  reviewer  comments,  can  be 
found  in  the  proposed  authorization 
notice  and  is  not  repeated  here. 

Comment  1:  The  Marine  Mammal 
Commission  (MMC).  noting  that  a 
biological  observer  would  be  required  to 
observe  the  closest  marine  mammal 
haulout  whenever  helicopters  entered  or 
left  Tatoosh  Island,  recommended  that  a 
sufficient  number  of  qualified  observers 
be  used  to  verify  that  no  more  than  the 
authorized  number  of  animals  are 
harassed  and  that  the  effects  are 
negligible. 

Response:  NMFS  disagrees  with  this 
recommendation.  Because  there  are  4 
haulouts  on  Tatoosh  Island  that  are  used 
by  the  three  species  (two  located  on  the 
eastern  side  of  the  island  and  two  to  the 
northwest  of  the  island)  and  because  the 
distance  between  each  pair  of  haulouts 
is  large,  it  is  unlikely  that  more  than  one 
or  two  haulouts  will  be  affected  during 
an  individual  flight.  The  affected 
haulout(s)  will  be  predicted  in  advance 
of  the  flight,  and  the  observer  will 
monitor  the  haulout  closest  to  the  flight 
path.  With  an  estimated  23  round-trip 
flights  during  the  4  planned  flight  days, 
a  single  observer  should  be  able  to 
systematically  survey  potentially 
affected  haulouts  and,  based  upon  the 
effects  at  the  haulout  most  likely  to  be 
impacted,  to  estimate  the  total  taking  by 
helicopter  activities. 


In  addition,  it  is  highly  unlikely  that 
the  estimated  take  under  the  MMPA 
will  be  reached  since  the  USCG 
estimated  "worst  case  scenario"  is  for 
the  highest  number  of  animals  obsen,'ed 
on  the  haulouts  and  for  all  animals  to 
leave  the  shore  during  all  overflights, 
even  when  some  distance  from  the  flight 
path.  The  total  number  of  incidental 
harassment  takes  of  seals  and  sea  lions 
is  estimated  by  the  applicant  at  12,650. 
The  number  by  species  is:  Stellers. 
6,900:  harbor  seal,  4,600;  and  California 
sea  lions,  1,150.  This  estimate  uses  550 
animals,  the  maximum  potentional 
number,  and  23  flights.  NMFS  concurs 
with  the  USCG  that  the  number  should 
be  significantly  less  because  each  flight 
should  not  have  the  same  impact  on 
each  haulout.  It  is  also  likely  that,  as  the 
noise  impacts  continue,  animals  will 
temporarily  leave  the  haulout  for  other 
haulouts  rather  than  return  only  to  be 
driven  away  again. 

Of  more  concern  to  NMFS  than 
determining  the  number  of  possible 
harassment  takes  remain  within  quota  is 
to  ensure  that  behavioral  observations 
are  conducted  for  all  three  potentially 
affected  pinniped  species,  especially 
Steller  sea  lions. 

Comment  2:  The  MMC  recommended 
that  the  work  is  conducted  as  scheduled 
to  avoid  the  seal  and  sea  lion  pupping 
and  molting  seasons. 

Response:  NMFS  has  made  a 
determination  that  the  U.S.  Coast  Guard 
activity  would  have  no  more  than  a 
negligible  impact  on  affected  marine 
mammals  based,  in  part,  on  the  activity 
not  taking  place  during  the  pupping  and 
molting  seasons.  Harbor  seal  pupping 
along  the  coast  of  Washington  occurs  in 
May/June,  and  the  molting  season 
occurs  between  onset  of  pupping  and  2 
to  3  months  afterward  (Bigg,  1981), 
averaging  about  6  weeks  after  molting 
(NMFS,  1992).  Harbor  seal  molting  takes 
approximately  2  months  to  complete 
(Stutz,  1967).  Pups  are  weaned  at 
approximately  4  weeks,  and  nurser\- 
sites  are  then  abandoned. 

During  the  pupping  and  nursing 
periods,  pups  could  be  injured  as  adults 
move  rapidly  to  the  water  or  pups 
become  separated  from  their  mothers. 
Mother-pup  separation  or  desertion  is 
considered  a  significant  cause  of  pup 
mortality  in  harbor  seals.  As  the  USCG 
activity  will  not  take  place  earlier  than 
September  1,  no  impact  to  breeding 
seals  and  unweaned  young  will  occur. 
During  the  molting  season,  seals  arc 
generally  hauled  out  for  a  long  period  of 
time,  apparently  to  enhance  hair  growth 
by  warming  of  the  skin.  The  .seals" 
metabolic  rate  is  also  decreased  during 
molting.  The  effect  of  disturbance 
during  the  molting  season  has  not  been 


assessed,  but  could  decrease  the  fitness 
of  the  seal,  perhaps  making  it  more 
susceptible  to  other  mortalitv  factors 
(Stokes  and  Jones,  1989).  However, 
NMFS  believes  that  it  appears  to  be 
minor  when  compared  to  the  possible 
effects  of  disturbances  during  the 
pupping  and  nursing  season,  and  NMFS 
has  concluded  that  harbor  seals  are 
evolutionarily  adapted  to  return  to  the 
water  during  molting  without  incurring 
physical  or  physiological  harm.  In 
addition,  mo.st  molting  will  have  been 
completed  by  that  time.  However,  in 
order  to  protect  breeding  harbor  seals, 
the  IHA  has  been  written  to  require 
work  to  be  completed  before  May  1, 
1999. 

Few  Californa  sea  lion  females  and  no 
pups  have  been  sighted  in  Washington 
State  waters,  so  the  breeding  stock  of 
this  species  will  not  be  affected  by  the 
USCG  activity.  For  Steller  sea  lions  the 
nearest  breeding  sites  are  in  British 
Columbia  and  Oregon  (NMFS,  1992). 

Description  of  Marine  Mammals 
Affected  by  the  Activity 

California  sea  lions.  Pacific  harbor 
seals,  and  Steller  sea  lions  are  the  three 
species  expected  to  be  impacted  bv  the 
UST  and  AST  removal.  Information  on 
these  species  can  be  found  in  the  notice 
of  proposed  authorization  (63  FR  30476, 
June  4.  1998)  for  this  activity. 
Additional  information  can  be  found  in 
Barlow  et  al.  (1997). 

Potential  Effects  on  Marine  Mammals 

The  noise  from  the  helicopters 
passing  overhead  is  likely  to  startle  any 
pinnipeds  ashore  at  the  time  and  result 
in  their  leaving  the  land  for  the  water. 
Safety  concerns  will  dictate  the 
direction  of  arrival  and  departure  of 
helicopters,  but  it  is  likely  that  many 
flights  will  be  sufficiently  close  to  one 
or  more  haulouts  that  pinnipeds  ashore 
at  the  time  will  flee  to  the  water. 
Hovering,  which  causes  the  most  noise, 
will  be  limited  to  the  time  it  takes  to 
unsling  the  equipment  at  the  UST/AST 
removal  site  on  the  top  of  the  island. 
Except  for  helicopter  operations,  all 
other  activities  associated  with  the  UST/ 
AST  removals  will  take  place  either  on 
the  mainland  or  on  top  of  the  island  and 
should  have  no  effect  on  the  seals  and 
sea  lions. 

Seals  and  sea  lions  haul  out  onto  dr\' 
land  for  various  biological  reasons, 
including  sleep,  predator  avoidance, 
and  thermoregulation.  Startle  response 
in  harbor  seals  can  van*'  from  a 
temporary  state  of  agitation  bv  a  few 
individuals  to  the  complete 
abandonment  of  the  beach  area  bv  the 
entire  colony.  Normally,  when  harbor 
seals  are  frightened  by  noise  or  by  the 
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approach  of  a  boat,  plane,  human,  or 
potential  predator,  they  will  move 
rapidlv  to  the  relative  safety  of  the 
water.  Depending  upon  the  .severity  of 
the  disturbance,  seals  may  return  to  the 
original  haulout  site  immediately,  stav 
in  the  water  for  some  length  of  time 
before  hauling  out,  or  haul  out  in  a 
different  area.  When  disturbances  occur 
late  in  the  day.  harbor  seals  may  not 
haul  out  again  until  the  next  day. 

Mitigation 

Because  access  to  Tatoosh  Island  is 
limited  to  small  boats  and  foot  traffic. 
use  of  helicopters  is  the  only  identified 
means  to  remove  the  UST/ASTs.  The 
L'SCG  has  scheduled  the  work  to  avoid 
the  pupping  and  molting  season  for 
harbor  seals. 

To  hirther  protect  seals  and  sea  lions. 
NMFS  will  require  helicopters  to  remain 
at  the  greatest  altitude  practicable  prior 
to  landing  on  Tatoosh  Island,  to  attain 
the  greatest  altitude  practicable  at  time 
of  takeoff,  and  to  avoid  direct  overflights 
of  the  haulouts. 

Monitoring  and  Reporting 

During  any  time  that  helicopter 
activities  are  undertaken,  monitoring 
will  be  conducted  by  a  minimum  of  one 
trained  biologist  who  is  approved  in 
advance  by  .N'MFS.  Observations  will  be 
made  at  the  haulout  site  nearest  the 
planned  flight  path  of  the  helicopter.  If 
neither  seals  nor  sea  lions  are  ashore  at 
the  time  of  the  flight,  observations  will 
be  made  at  the  next  nearest  haulout  site. 
The  L'SCG  will  provide  a  report  to 
NMFS  within  120  days  of  the 
completion  of  the  project.  This  report 
will  provide  dates  and  locations  of 
operations,  details  of  marine  mammal 
sightings,  including  the  number  of 
pinipeds.  by  species  and  haulout 
location,  that  fled  from  the  beach 
because  of  helicopter  activities,  the 
number  returning  subsequent  to  the 
disruption,  and  estimates  of  the  amount 
and  nature  of  all  takes  by  harassment. 

Consultation 

Under  section  7  of  the  Endangered 
Species  Act,  NMFS  has  completed 
consultation  on  the  issuance  of  an 
incidental  harassment  authorization. 
NMFS  has  determined  that  the  proposed 
activity  and  the  issuance  of  an 
incidental  harassment  authorization  to 
the  L'SCG  to  incidentally  harass  Pacific 
harbor  seals.  California  sea  lions,  and 
Steller  sea  lions  is  not  likely  to 
adverselv  affect  any  listed  species  under 
the  jurisdiction  of  NMFS  except  the 
Steller  sea  lion  which  while  it  may  be 
adverselv  affected,  would  not  result  in 
jeopardizing  the  continued  existence  of 
the  stock. 


Conclusions 

NMFS  has  determined  that  the  short- 
term  impact  of  4  days  of  helicopter 
Rights  over  Tatoosh  Island  is  expected 
to  result  at  worst  in  a  temporar\' 
reduction  in  utilization  of  the  impacted 
haulout(s)  as  seals  and  sea  lions  leave 
the  beach  for  the  safety  of  the  water. 
Helicopter  activity  is  not  expected  to 
result  in  any  reduction  in  the  number  of 
harbor  seals.  California  sea  lions,  or 
Steller  sea  lions,  and  these  species  are 
expected  to  continue  to  occupy  the 
same  area.  This  behavioral  change  is 
expected  to  have  no  more  than  a 
negligible  impact  on  the  animals. 
Additionally,  there  will  not  be  any 
impact  on  the  habitat  itself.  Since  NMFS 
is  assured  that  the  taking  would  not 
result  in  more  than  the  incidental 
harassment  (as  defined  by  the  MMPA 
Amendments  of  1994)  of  small  numbers 
of  marine  mammals,  would  have  only  a 
negligible  impact  on  these  stocks,  would 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  these  stocks  for 
subsistence  uses,  and  would  result  in 
the  least  practicable  impact  on  the 
stocks,  NMFS  has  determined  that  the 
requirements  of  section  101(a)(5)(D)  of 
the  MMPA  have  been  met  and  the 
authorization  can  be  issued. 

Authorization 

Accordingly.  NMFS  has  issued  an 
IHA  to  the  usee  for  possible 
harassment  of  small  numbers  of 
California  sea  lions.  Pacific  harbor  seals, 
and  Steller  sea  lions,  provided  the 
mitigation,  monitoring,  and  reporting 
requirements  described  in  the 
authorization  are  undertaken. 

Dated:  August  17.  1998. 
Patricia  A.  Montanio. 

Deputy  Director.  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service. 
(FR  Doc.  98-22647  Filed  8-21-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Adnninistration 

[I.D.  081198E] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting;  Correction 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  a  public  meeting; 

correction. 

SUMMARY:  The  location  for  the 
teleconference  public  meeting  of  the 


Gulf  of  Mexico  Fishery  Management 
Council,  which  is  scheduled  for  August 
27,  1998.  was  published  in  the  Federal 
Register  on  August  14,  1998.  This 
document  lists  an  addition  to  that 
public  meeting  notice. 
DATES:  The  teleconference  will  be  held 
Thursday.  August  27.  1998.  It  will  begin 
at  2:00  p.m.  eastern  standard  time  (EST) 
and  continue  until  approximately  5:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  (808)  522-8220. 

Correction 

In  the  Federal  Register  issue  of 
August  14.  1998.  in  FR  Doc.  98-22028, 
on  page  43678,  in  the  second  column, 
under  ADDRESSES,  in  the  fourth  line, 
after  "TX",  add  ";  and  New  Orleans, 
LA",  and  in  the  third  column,  under 
SUPPLEMENTARY  INFORMATION,  at  the  end 
of  the  first  paragraph,  the  following 
station  is  added  to  the  list  to  read  as 
follows: 

Lousisiana  Department  of  Wildlife 
and  Fisheries,  1600  Canal  Street,  Room 
301,  New  Orleans,  LA;  telephone:  (504) 
568-5614. 

All  other  previously  published 
information  remains  unchanged. 

Dated:  August  18.  1998. 
Gary  C.  Matlock, 

Director.  Office  of  Sustainable  Fisheries. 
National  .Marine  Fisheries  Service. 

[FR  Doc.  98-22629  Filed  8-19-98;  3:57  pm] 

BILUNG  CODE  3510-22-^ 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  080798A] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  scientific  research 

permit  1159. 

SUMMARY:  Notice  is  hereby  given  that  on 
July  27.  1998.  NMFS  issued  scientific 
research  permit  1159  to  Robert  L. 
Brownell,  NMFS  Southwest  Fisheries 
Science  Center,  to  take  listed  sea  turtles 
for  the  purpose  of  scientific  research 
subject  to  certain  conditions  set  forth 
therein. 

ADDRESSES:  The  application,  permit, 
and  related  documents  are  available  for 
review  by  appointment  in  the  following 
offices: 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East-West  Hwy..  Room 
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13307,  Silver  Spring,  MD  20910-3226 
(301-713-1401);  and  Director. 
Southwest  Region,  NMFS,  NOAA.  501 
West  Ocean  Blvd..  Suite  4200,  Long 
Beach,  CA  90802-4213  (310-980-4016). 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Rogers.  F/PR3,  301-713-1401 

SUPPLEMENTARY  INFORMATION:  Notice 
was  pubhshed  on  June  19,  1998  (63  FR 
33632),  that  an  application  had  been 
filed  by  Robert  L.  Brownell,  NMFS 
Southwest  Fisheries  Science  Center,  to 
take  listed  sea  turtles  as  authorized  by 
the  Endangered  Species  Act  of  1973 
(ESA)  (16  U.S.C.  1531-1543)  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-222). 

The  applicant  requested  a  3-year 
scientific  research  permit  to  take  listed 
sea  turtles  opportunistically  during 
marine  mammal  research  surveys  in  the 
eastern  tropical  Pacific.  Authorization 
has  been  granted  to  take  up  to  400 
turtles  over  the  three  year  period  to 
include  the  following  species:  olive 
ridley  [Lepidochelys  olivacea),  green 
[Chelonia  mydas),  leatherback 
(Dermochelys  coriacea),  hawksbill 
[Eretmochelys  imbricata),  and 
loggerhead  [Caretta  caretta).  The  turtles 
will  be  weighed,  photographed,  flipper 
tagged,  blood  sampled,  and  tissue 
sampled.  Additionally,  stomach  lavage 
will  be  performed  on  captured  turtles  to 
identify  prey  items  and  up  to  30  turtles 
will  be  outfitted  with  satellite 
transmitters.  The  purposes  of  the 
proposed  research  are  to  obtain  data  on 
the  geographic  distribution  and  stock 
assessment,  migratory  and  dive 
behavior,  and  habitat  needs  and  primary 
foraging  areas  of  turtles  at  sea.  Notice  is 
hereby  given  that  on  July  27,  1998, 
NMFS  issued  permit  1159  authorized 
the  above  activities. 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  listed  species  that 
are  the  subject  of  this  permit,  and  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  August  13.  1998. 
Patricia  A.  Montanio, 

Deputy  Director.  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service. 
[FR  Doc.  98-22646  Filed  8-21-98;  8:45  am] 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  Fall  General  Board  Panel  Meeting 
in  support  of  the  HQ  USAF  Scientific 
Advisory  Board  will  meet  at  Embassy 
Suites  in  Alexandria,  VA  on  October 
14-15.  1998  from  8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefings 
for  Fall  General  Board  Meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404'. 
Barbara  A.  Cannichael, 

Alternate  Air  Force  Federal  Register  Liaison 
Officer. 

[FR  Doc.  98-22562  Filed  8-21-98;  8:45  am] 

BILUNG  CODE  M10-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  C2  Advisory  Panel  Visit  to  EFX 
Meeting  in  support  of  the  HQ  USAF 
Scientific  Advisory  Board  will  meet  at 
Langley  Air  Force  Base  and  Hurlburt  Air 
Force  Base  on  September  17-18,  1998 
from  8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefings 
for  C2  Advisory  Panel  Visit  to  EFX  in 
support  of  the  USAF  Scientific  Advisory 
Board. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Barbara  A.  Cannichael, 

Alternate  Air  Force  Federal  Register  Liaison 
Officer. 

IFR  Doc.  98-22563  Filed  8-21-98;  8:45  am] 

BILUNG  CODE  391 0-01 -P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Naval  Research 
Advisory  Committee 

agency:  Department  of  the  Nav^,  DoD. 


ACTION:  Notice  of  meeting. 

summary:  The  Naval  Research  Advisor)' 
Committee  (NRAC)  Panel  on  Global 
Positioning  System  (GPS)  Vulnerability 
and  Alternatives  will  meet  to  examine 
the  vulnerabilities  of  the  GPS  on  Navy 
and  Marine  Corps  platforms  and 
weapons  systems.  All  sessions  of  the 
meeting  will  be  devoted  to  briefings, 
tours,  discussions  and  technical 
examination  of  information  related  to 
GPS  vulnerabilities;  the  Department  of 
the  Nave's  mitigation  plans  for 
platforms,  weapons,  communications, 
and  intelligence  systems  as  related  to 
the  projected  threat:  GPS 
modernization;  and  research, 
development,  test,  acquisition,  and 
training  activities  to  improve  GPS- 
related  military'  readiness  and  precision 
navigation  capabilities.  All  sessions  of 
the  meeting  will  be  closed  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Tuesday,  August  25.  from  8:30  a.m  to 
5:00  p.m.;  Wednesday.  August  26.  from 
8:30  a.m.  to  5:00  p.m';  and  Thursday. 
August  27.  1998,  from  8:30  a.m.  to  5:00 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Naval  Research  Laborator\'.  4555 
Overlook  Avenue,  SW,  Washington,  DC. 
on  August  25;  at  the  Applied  Physics 
Laboratory  at  the  Johns  Hopkins 
University.  Johns  Hopkins  Road.  Laurel. 
Maryland,  on  August  26:  and  at  the 
Office  of  Naval  Research.  800  North 
Quincy  Street.  Arlington,  Virginia,  on 
August  27,  1998. 

FOR  njRTHER  INFORMATION  CONTACT: 
Diane  Mason-Muir,  Program  Director. 
Naval  Research  Advisor)-  Committee, 
800  North  Quincy  Street,  Arlington.  VA 
22217-5660,  telephone  number:  (703) 
696-6769. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  meeting  is  provided  in 
accordance  with  the  provisions  of  the 
Federal  Advisor)-  Committee  Act  (5 
U.S.C.  App.  2).  All  sessions  of  the 
meeting  will  be  devoted  to  briefings, 
tours  and  discussions  involving 
technical  examination  of  information 
related  to  vulnerabilities  and 
deficiencies  of  the  GPS  on  Navy  and 
Marine  Corps  platforms  and  weapons 
systems.  These  briefings,  tours  and 
discussions  will  contain  classified 
information  that  is  specifically 
authorized  under  criteria  established  bv 
Executive  Order  to  be  kept  secret  in  the 
interest  of  national  defense  and  are  in 
fact  properly  classified  pursuant  to  such 
Executive  Order.  The  classified  and 
non-classified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  In  accordance  with  5  U.S.C. 
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App.  2.  section  10(d),  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  5  U.S.C.  section 
552b(c)(l).  Due  to  unavoidable  delay  in 
the  administrative  process  of  preparing 
for  this  meeting,  the  normal  15  day 
notice  could  not  be  provided. 

Dated;  August  19.  1998. 
Ralph  W.  Corey. 

LCDR.  lAGC.  USS.  Federal  Register  Uaison 
Officer. 

(FR  Doc.  98-22731  Filed  8-21-98:  8:45  am] 
BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  review;  Comment 
request 

agency:  Department  of  Education. 
ACTION:  Submission  for  OMB  review. 
Comment  request. 

summary:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  23,  1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street.  NW.,  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  SW,  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 


consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  August  18,  1998. 
Hazel  Fiers, 

Acting  Deputy  Chief  Information  Officer, 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 

Title:  National  Assessment  of 
Educational  Progress  (NAEP)  1998-1999 
Field  Test,  Long-Term  Trend 
Assessment,  and  1999-2000  Full  Scale. 

Frequency:  Every  two  years. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't; 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  45.150. 
Burden  Hours:  39.130. 

Abstract:  The  National  Assessment  of 
Educational  Progress  is  mandated  by 
1994  legislation.  The  surveys  and 
assessments  allow  NAEP  to  describe  the 
educational  attainment  of  students  in 
grades  4,  8  and  12.  Each  assessment  is 
designed  to  obtain  comprehensive  data 
on  the  knowledge,  skills,  concepts, 
understandings,  and  attitudes  possessed 
by  American  students.  This  assessment 
will  cover  the  subjects  of  math,  reading, 
and  science.  The  field  test  contains  new 
cognitive  items,  and  new  and  revised 
background  questions  to  be  field  tested 
in  mathematics  and  science.  Cognitive 
items  only  will  be  field  tested  in 
reading.  The  field  test  is  necessary  to 
make  certain  that  all  of  the  materials  for 
the  2000  NAEP  are  of  high  quality  and 
meet  rigorous  content  and  psychometric 
standards.  Also  requested  for  clearance 
is  the  1998-1999  long-term  trend 


assessment  for  mathematics,  science, 
reading,  and  writing  which  is  identical 
to  those  used  previously  in  1986,  1990, 
1992,  1994.  and  1996. 

(FR  Doc.  98-22583  Filed  8-21-98;  8:45  ami 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Rocky  Flats 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Rocky  Flats. 
DATES:  Thursday.  September  3,  1998. 
6:00  p.m. — 9:30  p.m. 
ADDRESSES:  Westminster  City  Hall, 
Lower-level  Multi-purpose  Room,  4800 
West  92nd  Avenue.  Westminster.  CO. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia.  Board/Staff  Coordinator,  EM 
SSAB-Rocky  Flats.  9035  North 
Wadsworth  Parkway.  Suite  2250. 
Westminster.  CO  80021,  phone:  (303) 
420-7855.  fax:  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

1.  The  Board  will  accept  input  and 
prepare  its  first  draft  of  the  1999  Work 
Plan,  to  be  finalized  and  approved  at  a 
retreat  in  September. 

2.  The  Board  will  consider  a  draft 
letter  to  the  new  Secretary  of  Energy 
regarding  medical  benefits  for  retired/ 
disabled  Rocky  Flats  workers,  which 
emphasizes  the  importance  of 
separating  funding  for  retiree  benefits 
from  cleanup  funding,  and  asks  DOE  to 
ensure  the  continuation  of  this  funding 
once  sites  begin  to  close. 

3.  The  Board  vrill  review  prepared 
comments  on  the  draft  Surplus 
Plutonium  Disposition  Environmental 
Impact  Statement. 

4.  The  Board  will  consider  forwarding 
a  list  of  questions  to  DOE-RFFO. 
regarding  Rocky  Flats'  preparedness  for 
potential  computer  problems  caused  by 
the  changing  century.  This  list  of 
questions  was  prepared  by  a  local 
interest  group  working  on  the  Year  2000 
(Y2K)  issue. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
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may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments 
at  the  beginning  of  the  meeting.  This 
notice  is  being  published  less  than  15 
days  in  advance  of  the  meeting  due  to 
programmatic  issues  that  needed  to  be 
resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building.  1000  Independence  Avenue, 
S\V.  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Public  Reading 
Room  located  at  the  Board's  office  at 
9035  North  Wadsworth  Parkway.  Suite 
2250,  Westminster,  CO  80021; 
telephone  (303)  420-7855.  Hours  of 
operation  for  the  Public  Reading  Room 
are  9:00  am  and  4:00  pm  on  Monday 
through  Friday.  Minutes  will  also  be 
made  available  by  writing  or  calling  Deb 
Thompson  at  the  Board's  office  address 
or  telephone  number  listed  above. 

Issued  at  Washington.  DC  on  August  19. 
1998. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  98-22670  Filed  8-21-98:  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Nevada  Test 
Site 

agency:  Department  of  Energy. 
ACTION:  Meeting  cancellation  notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770),  notice  is 
hereby  given  of  the  cancellation  of  the 
open  Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
September  2,  1998,  from  5:30  p.m. -9:00 
p.m.,  at  the  U.S.  Department  of  Energy 
Nevada  Support  Facility,  Great  Basin 
Room,  232  Energy  Way,  North  Las 
Vegas.  Nevada.  This  meeting  was 


announced  in  the  Federal  Register  on 

Friday,  August  14.  1998  (63  FR  43692). 

Issued  at  Washington.  DC  on  .August  19, 
1998. 

Rachel  Samuel. 

Deputy  Advison'  Committee  \tanagement 
Officer. 

[FR  Doc.  98-22671  Filed  8-21-98.  8:45  ami 
BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9B-274-001] 

Black  Marlin  Pipeline  Company;  Notice 
of  Compliance  Filing 

.•\ugust  18.  1998. 

Take  notice  that  on  August  13.  1998. 
Black  Marlin  Pipeline  Company  (Black 
Marlin),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  (Tariff),  effective  January- 
1.  1999,  the  following  tariff  sheet: 

Second  Revised  Sheet  .\'o.  200 

Black  Marlin  states  that  by  Order 
issued  July  30,  1998  (July  30  Order)  in 
the  above-referenced  docket,  the 
Commission  accepted  and  suspended 
for  the  maximum  five-month 
suspension  period,  subject  to  refund 
and  conditions,  tariff  sheets  filed  by 
Black  Marlin  on  June  30,  1998.  pursuant 
to  Section  4(e)  of  the  Natural  Gas  Act  to 
effectuate  changes  to  the  rates  and  terms 
applicable  to  Black  Marlin's 
jurisdictional  services. 

In  compliance  with  ordering 
paragraph  (B)  of  the  July  30  Order.  Black 
Marlin  states  that  it  is  submitting  a 
revised  tariff  sheet  to  reflect  the  deletion 
of  the  interruptible  revenue  sharing 
section  from  the  index  of  the  General 
Terms  and  Conditions  of  Black  Marlin's 
Tariff  in  conformance  with  Black 
Marlin's  proposal  to  eliminate  the 
interruptible  revenue  sharing  provisions 
from  its  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatorv'  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene. 


Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  ior 
public  inspection  in  the  Public 
Reference  Room. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary- 
IFR  Doc  98-22620  Filed  8-21-98.  8:45  ami 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-71 8-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

August  18,  1998 

Take  notice  that  on  Augu.st  10,  1998, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  12801  Fair  Lakes  Parkwav. 
Fairfax.  Virginia  22030.  filed  in  Docket 
No.  CP98-718-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  construct 
and  operate  a  new  point  of  delivery  to 
Washington  Gas  Light  Company  (WGL) 
in  Montgomery  County.  Marvland. 
under  Columbia's  blanket  certificate 
issued  in  Docket  No.  CP83-76-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  states  that  the  constru'tion 
of  the  new  delivery  point  has  been 
requested  by  WGL  to  serve  both 
residential  and  commercial  customers. 
The  estimated  quantities  of  natural  gas 
to  be  delivered  at  the  new  point  of 
delivery  is  3.500  Dth/day  and  1.277.500 
Dth/annually.  Interconnection  facilities 
will  consist  of  installing  a  4-inch  tap.  3- 
inch  meter,  electronic  measurement  and 
approximately  410  feet  of  4-inch  inlet 
line  to  WGL.  WGL  has  not  requested  an 
increase  in  its  total  firm  entitlements  in 
conjunction  with  this  request.  The 
estimated  cost  to  construct  this  new 
point  of  delivery  is  Si  76,074  which 
includes  "gross  up"  for  income  tax 
purposes.  WGL  will  reimburse 
Columbia  100%  of  the  total  actual  cost 
of  the  proposed  construction. 

Columbia  states  that  the  new  point  of 
delivery  will  have  no  effect  on  peak  dav 
and  annual  deliveries,  that  its  existing 
tariff  does  not  prohibit  addition  of  new 
delivery  points  and  that  deliveries  will 
be  accomplished  without  detriment  of 
disadvantage  to  its  other  customers  and 
that  the  total  voliunes  delivered  will  not 
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exceed  total  volumes  authorized  prior  to 
this  request. 

Anv  person  or  the  Commission's  staff 
mav.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (IH  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Actina  Serretar,' 
(FR  Doc.  98-22612  Filed  8-21-98.  8:45  ami 

BILLING  CODE  871 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-32&-001] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Compliance  Filing 

.^ugust  18.  1998 

Take  notice  that  on  August  13,  1998, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee).  P.O.  Bo.x  2511, 
Houston,  Texas  77252,  filed  the 
following  tariff  sheet; 

Sub  Second  Revised  Sheet  No.  156 

East  Tennessee  states  that  this  sheet  is 
filed  in  compliance  with  the 
Commission's  July  29,  1998  Letter  Order 
in  the  above-referenced  docket  (July  29 
Order).  East  Tennessee  further  states 
that  in  accordance  with  that  Order,  it 
has  removed  from  the  revised  sheet 
language  limiting  shippers  from 
designating  more  than  one  agent  to 
make  nominations  for  a  particular 
contract.  In  accordance  with  the  July  29 
Order,  East  Tennessee  requests  an 
effective  date  of  August  1.  1998. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  this  proceeding. 

,-\nv  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr.. 

Actino  Secretary: 

[FR  Doc.  98-22624  Filed  8-21-98:  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocKet  No.  CP98-71 9-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Request  under  Blanket 
Authorization 

August  18,  1998 

take  notice  that  on  August  11,  1998, 
Koch  Gatewav  Pipeline  Company  (Koch 
Gateway),  P.O.  Box  1478,  Houston, 
Texas  77251-1478,  filed  in  Docket  No. 
CP98-719-000  a  request  pursuant  to 
Sections  157.205.  157.211,  and  157.216 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205, 
157.211,  157.216)  for  approval  to 
abandon  and  construct  certain  delivery 
facilities  in  St.  Tammany  Parish, 
Louisiana,  under  the  blanket  certificate 
issued  in  Docket  No.  CP82-430-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Koch  Gateway  proposes  to  upgrade  a 
delivery  lateral  serving  the  City  of 
Slidell  on  behalf  of  Louisiana  Gas 
Service  (LGS)  a  local  distribution 
company.  These  facilities  will  satisfy 
LGS  request  for  gas  service  under  Koch 
Gateway's  No-Notice  Service  effective 
on  April  1,  1999.  LGS  estimates  that 
maximum  peak  day  volumes  to  be 
delivered  at  18,  870MMBtu  and  average 
day  volumes  to  be  delivered  at  2,000 
MMBtu.  Koch  Gateway  plans  to 
abandon  in  place  1,200  feet  of  3-inch 
pipeline,  1,770  feet  of  4-inch  pipeline, 
1,760  feet  of  6-inch  pipeline  and  a  meter 
station  and  install  875  feet  of  6-inch 
pipeline,  1.87  miles  of  8-inch  pipeline 
and  a  meter  station.  The  cost  of  the 
proposed  upgrade  is  $1,300,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 


of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary: 

|FR  Doc.  98-22613  Filed  8-21-98:  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9&-331-001] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

August  18,  1998. 

Take  notice  that  on  August  13,  1998, 
Midwestern  Gas  Transmission  Company 
(Midwestern),  P.O.  Box  2511,  Houston. 
Texas  77252,  filed  the  following  tariff 
sheet: 

Sub  Second  Revised  Sheet  No.  104 

Midwestern  states  that  this  sheet  is 
filed  in  compliance  with  the 
Commission's  July  29,  1998,  Letter 
Order  in  the  above-referenced  docket 
(July  29  Order).  Midwestern  further 
states  that  in  accordance  with  that 
Order,  it  has  removed  from  the  revised 
sheet  language  limiting  shippers  from 
designating  more  than  one  agent  to 
make  nominations  for  a  particular 
contract.  In  accordance  with  the  July  29 
Order.  Midwestern  requests  an  effective 
date  of  August  1,  1998. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington,  DC  20426, 
in  accordance  with  18  CFR  385.211  and 
385.214  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
§  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
this  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  Filing  are  on 
file  with  the  Commission  and  available 
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for  public  inspection  in  the  Public 
Reference  Room. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary- 

|FR  Doc.  98-22625  Filed  8-21-98:  8:45  am) 

BILLING  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2188-030] 

Montana  Power  Company;  Notice 
Granting  Late  Intervention 

August  18.  1998, 

Take  notice  that  on  July  27,  1998. 
Source  Giant  Springs.  Inc.,  Filed  a  late 
motion  to  intervene.  Granting  late 
intervention  will  not  unduly  delay  or 
disrupt  the  proceeding  or  prejudice  any 
other  party.  Therefore,  pursuant  to  Rule 
214,'  the  late  motion  to  intervene  is 
granted,  subject  to  the  Commission's 
Rules  and  Regulations. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  98-22615  Filed  8-21-98;  8:45  ami 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-431-005] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Settlement 

August  18.  1998. 

Take  notice  that  on  August  12,  1998, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  tendered  for  filing  a 
Stipulation  and  Agreement  (Settlement) 
pursuant  to  Rule  602  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Rules  of  Practice  and 
Procedure,  18  CFR  Section  385.602. 

Natural  states  that  except  for  five  (5) 
specified  reserved  issues  on  which  the 
parties  will  comment,  the  Settlement 
represents  a  comprehensive  resolution 
of  all  matters  at  issue  in  the  proceeding 
which  deals  with  natural's  procedures 
for  posting,  auctioning,  allocating  and 
awarding  firm  capacity,  natural  also 
states  that  the  comment  dates  agreed 
upon  by  the  active  participants  in  this 
matter  are  August  24  for  initial 
comments  and  September  3  for  reply 
comments.  The  comments  are  to  include 
any  input  on  the  five  (5)  reserved  issues. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's  customers. 


18  CFR  385.214  (1998). 


interested  state  regulatory  agencies  and 
all  parties  set  out  on  the  official  service 
list  in  Docket  No.  RP97-431. 
Linwood  A  Watson.  Jr., 

Acting  Secretan,'. 

IFR  Doc,  98-22616  Filed  8-21-98:  8:45  am] 

BILLING  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-31 0-001] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 

August  18.  1998. 

Take  notice  that  on  August  13,  1998, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  tendered  for  filing 
Substitute  Fourth  Revised  Sheet  No.  301 
and  Substitute  Third  Revised  Sheet  No. 
506  to  be  a  part  of  its  FERC  Gas  Tariff. 
Sixth  Revised  Volume  No.  1,  to  be 
effective  August  1,  1998. 

Natural  states  that  the  purpose  of  the 
filing  is  to  comply  with  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  order  issued  July  30.  1998 
in  Docket  No.  RP98-3 10-000  (the 
Order),  which  required  Natural  to 
modify  its  pro  forma  service  Agreement 
and  related  tariff  provisions  governing 
discounting  of  rates. 

Natural  states  that  copies  of  the  filing 
have  been  mailed  to  Natural's 
customers,  interested  state  regulatory 
agencies  and  all  parties  set  out  on  the 
official  service  list  in  Docket  No.  RP98- 
310-000. 

Natural  requests  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  August  1,  1998.  as 
specified  in  the  Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C, 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  he 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary- 
(FR  Doc.  98-22623  Filed  8-21-98:  8:45  ami 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-294-001] 

Northern  Border  Pipeline  Company; 
Notice  of  Compliance  Filing 

August  18.  1998 

Take  notice  that  on  August  12,  1998. 
Northern  Border  Pipeline  Compan\ 
(Northern  Border)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  following  tariff  sheet 
to  become  effective  August  1.  1998: 

Substitute  Third  Ke\  :sed  Sheet  .Number  :iOOF 
The  purpose  of  this  filing  is  to  comply 
with  the  Commission's  letter  order 
issued  July  30,  1998  in  Docket  No. 
RP98-294-000.  The  Commission's  July 
30,  1998  letter  order  required  that 
Northern  Border  delete  the  reference  to 
Versions  1.0  and  1.1  in  its  tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  VVashington,  DC  20426. 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commissions 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  persons  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room, 

Linwood  A.  Watson.  Jr.. 

Acting  Secretan 

IFR  Doc   48-22622  Filed  8-21-98.  8  45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-264-001] 

Overthrust  Pipeline  Company;  Notice 
of  Tariff  Filing 

August  18,  1998 

Take  notice  that  on  August  13.  1998, 
pursuant  to  18  CFR  154,7  and  154.203. 
and  in  cdtnpliance  with  the 
Commission's  July  29.  1998.  letter  order 
(the  July  29  order)  in  Docket  No.  RP98- 
264-000.  Overthrust  Pipeline  Compan\ 
tendered  for  filing  and  acceptance,  to  be 
effective  August  1,  1998,  Substitute 
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Second  Revised  Sheet  Nos.  37 A.  78A, 
and  78B  to  First  Revised  Volume  No.  1- 
A  of  its  FERC  Gas  Tariff  (Overthrusfs 
tariff). 

Overthrust  states  that  the  Commission 
stated  in  the  July  29  order  that 
Overthrust  (1)  failed  to  add  GISB 
Standard  2.4.6  to  its  list  of  incorporated 
standards  and  (2)  did  not  delete 
Standard  4.3.4  from  this  list.  Overthrust 
states  that  as  required  by.  and  in 
compliance  with,  the  July  29  order, 
Substitute  Second  Revised  Sheet  No. 
78A  has  been  revised  by  adding 
Standard  2.4.6— Version  1.2  to  Section 
29.4  while  Standard  4.3.4— Version  1.0 
has  been  deleted  from  Substitute 
Second  Revised  Sheet  No.  78B. 

Overthrust  further  explains  that 
Section  4.5(a)  on  Substitute  Second 
Revised  Sheet  No.  37A  has  been  revised, 
as  directed  by  the  Commission,  by 
adding  the  phrase  "to  the  public"  after 
the  word  "accessible."  This  sentence,  it 
is  stated,  now  reads:  Documents  will  be 
accessible  to  the  public  over  the  public 
Internet  using  commercially  available 
web  browsers,  without  imposition  of  a 
password  or  other  access  requirement. 

Overthrust  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers,  the  Public  Service 
Commission  of  Utah  and  the  Public 
Service  Commission  of  Wyoming. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  Washington,  D.C. 
20426,  in  accordance  with  Rules 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file 
a  motion  to  intervene  in  this  matter. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  98-22619  Filed  8-21-98;  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No,  RP98-283-001] 

Ozark  Gas  Transmission  System; 
Notice  of  Compliance  Filing 

.•\ugust  18.  1998. 

Take  notice  that  on  August  11,  Ozark 
Gas  Transmission,  L.L.C.  (formerly 
Ozark  Gas  Transmission  System), 
submitted  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1: 

Substitute  Third  Revised  Sheet  No.  43 

Ozark  states  that  it  is  submitting  this 
substitute  tariff  sheet  to  include 
Standard  4.3.5  of  the  Gas  Industry 
Standards  Board's  (GISB)  Version  1.2 
Standards  adopted  by  Order  No.  587-G. 
Ozark  proposes  an  August  1,  1998 
effective  date  for  this  substitute  sheet. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary: 
[PR  Doc.  98-22621  Filed  8-21-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-263-001] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

August  18,  1998. 

Take  notice  that  on  August  13,  1998, 
pursuant  to  18  CFR  154.7  and  154.203, 
and  in  compliance  with  the 
Commission's  July  29,  1998,  letter  order 
(the  July  29  order)  in  Docket  No.  RP98- 
263-000,  Questar  Pipeline  Company 
tendered  for  filing  and  acceptance,  to  be 
effective  August  1,  1998,  Substitute 
Second  Revised  Sheet  Nos.  47.^,  99B 


and  99C  to  First  Revised  Volume  No.  1 
of  its  FERC  Gas  Tariff  (Questar's  tariff). 

Questar  states  that  the  Commission 
stated  in  the  July  29  order  that  Questar 
(1)  failed  to  add  GISB  Standard  2.4.6  to 
its  list  of  incorporated  standards  and  (2) 
did  not  delete  Standard  4.3.4  from  this 
list.  Questar  explains  that  as  required 
by,  and  in  compliance  with,  the  July  29 
order.  Substitute  Second  Revised  Sheet 
No.  99B  has  been  revised  by  adding 
Standard  2.4.6. — Version  1.2  to  Section 
29.4  while  Standard  4.3.4 — Version  1.0 
has  been  deleted  from  Substitute 
Second  Revised  Sheet  No.  99C. 

Questar  further  explains  that  Section 
2.5(a)  on  Substitute  Second  Revised 
Sheet  No.  47A  has  been  revised,  as 
directed  by  the  Commission,  by  adding 
the  phrase  "to  the  public"  after  the 
word  "accessible."  This  sentence,  it  is 
stated,  now  reads:  Documents  will  be 
accessible  to  the  public  over  the  public 
Internet  using  commercially  available 
web  browsers,  without  imposition  of  a 
password  or  other  access  requirement. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  Rules  385.211  and 
385.214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385,214).  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file 
a  motion  to  intervene  in  this  matter. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  98-22618  Filed  8-21-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-721-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Application  for  Abandonment 

August  18,  1998. 

Take  notice  that  on  August  12,  1998, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252  filed  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  and  Sections  157.7(a)  and 
157.18  of  the  Federal  Energy  Regulatory- 
Commission's  (Commission) 
Regulations  for  authorization  to 
abandon  in  place,  its  Line  507F-2900 
(1.6  miles  of  6-inch  diameter  pipe)  and 
associated  piping  which  consists  of 
approximately  200  feet  of  riser  and 
platform  piping  located  in  East  Cameron 
Block  67B,  federal  waters.  Offshore, 
Louisiana. 

These  facilities  were  constructed 
pursuant  to  Tennessee's  budget 
authorization  under  Docket  No.  CP66- 
353-000  (July  8,  1966)  in  order  to  access 
gas  production  from  a  platform  owned 
by  Newfield  Exploration  (Newfield). 
This  line  has  been  inactive  since 
October  2,  1997,  and  there  are  no 
existing  transportation  agreement 
obligations  to  receive  gas  at  this  point. 
Further,  Newfield  has  advised 
Tennessee  that  it  intends  to  abandon 
and  remove  its  entire  platform  sometime 
before  September,  1998,  that  Newfield 
has  no  further  use  of  Tennessee's 
facilities  and  Newfield  has  requested 
that  Tennessee  abandon  its  facilities  in 
advance  of  the  removal  of  the  platform. 
Tennessee  is  requesting  expeditious 
treatment  of  its  application  in  order  to 
meet  Newfield's  schedule. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
28,  1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein  or  if  the 
Commission  on  its  own  review  of  the 
matter,  finds  that  a  grant  of  the 
certificate  for  the  proposal  is  required 
by  the  public  convenience  and 
necessity.  If  the  Commission  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Tennessee  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary: 
[FR  Doc.  98-22614  Filed  8-21-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-99-003] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Filing 

August  18,  1998. 

Take  notice  that  on  August  13,  1998. 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252,  filed  the  following  revised 
tariff  sheets  for  inclusion  in  its  FERC 
Gas  Tariff: 

Substitute  Original  Sheet  No.  231 
Substitute  Original  Sheet  No.  232 
Substitute  Original  Sheet  .No.  232A 
Substitute  Original  Sheet  No.  234 
Substitute  Original  Sheet  .No.  235 
Fourth  Revised  Sheet  No.  323 
Third  Revised  Sheet  No.  405 
Seventh  Revised  Sheet  .No.  405C 
Substitute  Original  Sheet  .No.  560K 
Substitute  Original  Sheet  No  574E 

Tennessee  states  that  the  revised  tariff 
sheets  are  filed  in  compliance  with  the 
Commission's  July  29,  1998  Order  in  the 
above-referenced  docket.  Tennessee  Gas 
Pipeline  Company,  84  FERC  61.083 
(1998).  Tennessee  states  that  the  revised 
tariff  sheets  incorporate  certain 
clarifications  to  its  proposed  Rate 
Schedule  FT-BH  under  which 
Tennessee  proposes  to  provide  a  new 
type  of  firm  backhaul  transportation 
service  in  addition  to  the  firm  backhaul 
service  currently  available  under 
Tennessee's  Rate  Schedules  FT-G.  FT- 


GS.  and  FT-.A  and  the  General  Terms 
and  Conditions  affected  thereby.  In 
accordance  with  the  July  29  Order. 
Tennessee  requests  that  the.se  tariff 
sheets  be  deemed  effective  on  August  1. 
1998. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator}-  Commission,  888 
First  Street.  NE..  Washington,  DC  20426. 
in  accordance  with  18  CFR  385.211  and 
385.214  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  b»e  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
this  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\-ene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Linwood  A.  Watson.  |r.. 
Acting  Secretary: 
|FR  Doc.  98-22617  Filed  8-21-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comrhission 

[Docket  No.  CP98-71 6-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Request  Under 
Blanket  Authorization 

August  19.  1998 

Take  notice  that  on  August  10.  1998. 
and  supplemented  on  August  14.  1998. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  300. 
200  North  Third  Street,  Bismarck  North 
Dakota  58501.  filed  in  Docket  No.  CP98- 
716-000.  a  request  pursuant  to  Sections 
157.205,  157.211,  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211,  and  157.216)  for  authorization 
to  upgrade  an  existing  meter  and 
regulatory  at  an  existing  meter  station  in 
Mountrail  County.  North  Dakota,  under 
its  blanket  certificate  issued  in  Docket 
No.  CP82-t87-000,  et  al..  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  Williston  Basin  requests 
authorization  to  upgrade  the  Ross  meter 
station  by  abandoning  the  e.xisting  1- 
inch  positive  diaphragm  meter  and 
appurtenances  and  then  installing  a  2- 
inch  positive  rotary  meter  and 
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increasing  the  size  of  the  regulatory 
orifice  from  '  m  inch  to  'n  inch  in 
diameter.  Montana-Dakota  Utilities 
Company  (Montana-Dakota),  a  local 
distribution  company,  currently  takes 
deliveries  of  natural  gas  at  the  Ross 
station  and  has  requested  that  the  gas 
measurement  facilities  be  upgraded  so  it 
can  c:ommence  service  to  Dakota  Quality 
Grain  for  the  operation  of  a  grain  dryer 
for  the  1998  fall  grain  drying  season. 
VVilliston  Basin  states  that  the  current 
maximum  daily  delivery  is  84  Mcf  per 
day  with  an  estimated  maximum  daily 
delivery  of  554  Mcf  per  day  after  the 
upgrade. 

VVilliston  Basin  says  it  provides 
service  to  Montana-Dakota  through  the 
Ross  meter  station  under  its  Rate 
Schedules  FT-1  and/or  IT-1.  VVilliston 
Basin  reports  that  the  total  cost  of  the 
upgrade  will  be  approximately  $4,500 
which  will  be  100%  reimbursed  to 
VVilliston  Basin  by  Montana-Dakota. 

VVilliston  Basin  asserts  that  the 
increase  in  the  maximum  daily  delivery 
at  the  Ross  meter  station  will  have  no 
significant  effect  on  its  peak  day  or 
annual  requirements  and  it  will  still  be 
able  to  accomplish  deliveries  without 
detriment  or  disadvantage  to  its  other 
customers.  VVilliston  Basin  states  that  its 
FERC  Gas  Tariff  does  not  prohibit  the 
proposed  activity. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E.. 
Washington.  D.C.  20426,  pursuant  to 
Rule  214  of  the  Commission's 
Procedural  Rules  (18  CFR  385.214)  a 
motion  to  intervene  or  notice  of 
intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretarv. 
IFR  Doc.  98-22627  Filed  8-21-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comnnission 

Notice  of  Application  Filed  With  the 
Commission 

.August  17,  1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  nf  Application:  Amendment 
of  Exemption. 

b.  Project  No.:  9922-006. 

c.  Date  Filed:  August  7,  1998. 

d.  Applicant:  The  City  of  Boulder, 
Colorado. 

e.  Name  of  Project:  Lakewood  Project. 

f.  Location:  On  the  Lakewood  Pipeline 
in  the  City  of  Boulder,  Boulder  County, 
Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Ms.  Eva  Busse, 
City  of  Boulder,  P.O.  Box  791.  Boulder, 
CO'80306-0791,  (303)  441-3266. 

i.  FERC  Contact:  Paul  Shannon,  (202) 
219-2866. 

/.  Comment  Date:  October  1,  1998. 

k.  Description  of  Filing:  The  City  of 
Boulder  (Boulder)  filed  an  application 
for  amendment  of  exemption  to  install 
a  3,200-kW  generating  unit  with  a 
hydraulic  capacity  of  31  cubic  feet  per 
second  (cfs)  in  the  powerhouse  of  the 
Lakewood  Project.  Boulder  is  currently 
authorized  to  install  a  1,500-kW 
generating  unit  with  a  hydraulic 
capacity  of  18  cfs.  Boulder  indicates  the 
larger  generating  unit  will  handle 
revised  flow  conditions  though  the 
Lakewood  Pipeline  which  is  scheduled 
to  be  upgraded  in  the  near  future. 
Boulder  also  proposes  to  eliminate  the 
construction  of  the  authorized  flow 
control  valve  vault  and  surge  tank  on 
the  Lakewood  Pipeline. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
lnter\'ene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  Sections  385.210. 
.211.  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  tile  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 


Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 

•COMMENTS," 

■RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  "PROTEST"  OR 
"MOTION  TO  INTERVENE."  as 
applicable,  and  the  project  number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  8  copies  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington,  DC  20426.  Motions  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

D2.  Agency  Comments — The 
Commission  invites  federal,  state,  and 
local  agencies  to  file  comments  on  the 
described  application.  (Agencies  may 
obtain  a  copy  of  the  application  directly 
from  the  applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  the 
Commission  will  presume  that  the 
agency  has  none.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  98-22626  Filed  8-21-98;  8:45  am] 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6150-3] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request; 
Exclusions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Exclusion  Determinations  for 
New  Non-road  Spark-ignited  Engines  at 
and  Below  19  Kilowatts,  New 
Compression-ignited  Engines  at  or 
Above  37  Kilowatts,  New  Marine 
Engines,  and  New  On-road  Heavy  Duty 
Engines,  EPA  ICR  Number  1852.01. 
Previous  OMB  Control  Number  2060- 
0124.  expiration  date:  01/31/99. 
renewal.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 


appropriate,  it  includes  the  actual  data 
collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  September  23,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Sandy  Farmer  at  EPA  by  phone 
at  (202)  260-2740,  by  email  at 
farmer.sandy@epamail.epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1852.01. 
SUPPLEMENTARY  INFORMATION: 

Title:  Exclusion  Determination  for 
New  Nonroad  Spark-ignited  Engines  At 
or  Below  19  Kilowatts,  New 
Compression-ignited  Engines  at  or 
Above  37  Kilowatts,  New  Marine 
Engines,  and  New  On  road  Heavy  Duty 
Engines,  EPA  ICR  Number  1852.01, 
Previous  OMB  Control  Number  2060- 
0124,  expiration  date:  01/31/99.  This  is 
a  request  for  extension  of  a  currently 
approved  collection. 

Abstract:  Some  types  of  engines  are 
excluded  from  compliance  with  current 
regulations.  A  manufacturer  may  make 
an  exclusion  determination  by  itself; 
however,  manufacturers  and  importers 
may  routinely  request  EPA  to  make  such 
determination  to  ensure  that  their 
determination  does  not  differ  from 
EPA's.  Only  needed  information  such  as 
engine  type,  horsepower  rating, 
intended  usage,  etc.,  is  requested  to 
make  an  exclusion  determination. 
Responses  to  this  collection  are 
voluntary.  The  information  is  collected 
by  the  Engine  Compliance  Programs 
Group,  Engine  Programs  and 
Compliance  Division,  Office  of  Mobile 
Sources,  Office  of  Air  and  Radiation. 
Confidentiality  to  proprietary 
information  is  granted  in  accordance 
with  the  Freedom  of  Information  Act. 
EPA  regulations  at  40  CFR  part  2,  and 
class  determinations  issued  by  EPA's 
Office  of  General  Counsel.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15.  The 
Federal  Register  document  required 
under  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
information  was  published  at  63  FR  80 
(4/27/98);  no  comments  were  received. 
Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1.6  hours  per 
respondent.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
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This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  engine 
manufacturers  and  importers. 

Estimated  Number  of  Respondents: 
10. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Annua]  Hour  Burden: 
16.25  hours. 

Estimated  Total  Annualized  Labor 
Cost:  $717.50. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  and  OMB 
Control  No.  in  any  correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatorv 
Information  Division  (2137),  401  M 
Street,  SW,  Washington,  DC  20460; 
and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street.  NW, 
Washington,  DC  20503. 
Dated:  August  18,  1998. 
Richard  T.  Westlund, 

Acting  Director,  Regulatory  Information 
Division. 

[FR  Doc.  98-22656  Filed  8-21-98;  8:45  am] 

KLUNG  CODE  66aO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-6152-1] 

Notice  of  Availability;  Alternatives  for 
New  Source  Review  Applicability  for 
Major  Modifications  Solicitation  of 
Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability;  extension 
of  comment  period. 


SUMMARY:  The  EPA  is  hereby  extending 
by  45  days,  the  closing  date  of  the 
public  comment  period  regarding  EPA's 


notice  of  availability  published  July  24 
1998  at  63  FR  39857.  The  original  ' 
comment  period  was  to  close  on  August 
24,  1998.  The  new  closing  date  will  be 
October  8.  1998,  The  EPA  is  soliciting 
comments  on  a  specific  alternative  for 
determining  the  applicability  of  new 
source  review  (NSR)  to  modifications  of 
major  stationan.-  sources  under  the 
prevention  of  significant  deterioration 
and  the  nonattainment  provisions  of  the 
Clean  Air  Act.  This  alternative  would 
allow  any  source  to  legally  avoid  major 
NSR  for  a  physical  or  operational 
change  to  an  existing  emissions  unit  by 
taking  an  enforceable  temporar\'  limit 
on  an  emissions  unit  from  that  unit  for 
a  period  of  at  least  10  years  after  the 
change.  In  addition,  the  Agency  is 
seeking  comment  upon  when  and  under 
what  circumstances  permitting 
authorities  should  have  to  review  the 
emissions  level  set  under  a  plantwide 
applicability  limitation  (PAL)  for  any 
source.  Industry  groups  have  asked  for 
an  extension  due  to  the  complex  issues 
addressed  by  the  notice  of  availability. 
All  comments  received  by  EPA  on  or 
prior  to  October  8,  1998  will  be 
considered  in  the  development  of  final 
regulations. 

DATES:  Comments.  All  comments 
regarding  EPAs  notice  of  availability 
issued  on  July  24,  1998  must  be 
received  by  EPA  on  or  before  close  of 
business  October  8,  1998  instead  of 
August  24,  1998. 

ADDRESSES:  Comments  should  be 
submitted  (in  duplicate,  if  possible)  to: 
Air  and  Radiation  Docket  and 
Information  Center  (6102).  Attention 
Docket  Number  A-90-37,  Room  M- 
1500,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington. 
DC  20460.  The  EPA  requests  a  separate 
copy  also  be  sent  to  the  contact  persons 
listed  below  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

Comments  may  also  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to:  a-and-r- 
docket@epa.gov.  Submit  comments  as 
an  ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  a  diskette  in  WordPerfect 
5.1  or  6.1  or  ASCn  file  format.  Identify- 
all  comments  and  data  in  electronic 
form  by  docket  number  A-90-37.  No 
confidential  business  information  (CBI) 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBJ. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
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A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inchision  in  the  pubHc  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice. 
INSPECTION  OF  DOCUMENTS:  Documents 
related  to  the  notice  of  availability  are 
available  for  public  inspection  in  EPA 
Air  Docket  A-90-37.  The  docket  is 
available  for  public  inspet:tion  and 
copying  between  8:30  a.m.  and  4:30 
p.m.  weekdays  at  EPA's  Mr  Docket 
(6102),  Room'  M-1500,  401  M  Street, 
S\V.  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Solomon.  Integrated 
Implementation  Group.  Information 
Transfer  and  Program  Integration 
Division,  (MD-12),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  N.C.  27711.  telephone:  919-541- 
5375,  facsimile:  919-541-5509,  or  e- 
mail  Solomon. david@epa. gov.  For 
further  information  on  the  section  of  the 
notice  of  availability  addressing  PAL's, 
contact  Mike  Sewell  at  the  above 
address,  telephone:  919-541-0873. 
facsimile:  919-541-5509.  or  e-mail 
sewell.mike@epa.gov. 

Electronic  availability:  Internet. 

Electronic  copies  of  this  document 
also  are  available  from  the  EP.*\  home 
page  at  the  Federal  Register — 
Environmental  Documents  entry  for  this 
document  under  "Laws  and 
Regulations"  (http://www.epa.gov/ 
fedrgstr/)  or  from  the  Office  of  Air  and 
Radiation  home  page  at  http:// 
www.epa.gov.ttn/oarpg. 

Dated:  .August  20,  1998. 
Anna  B.  Duncan. 

Acting  Director.  Office  of  Air  Quality  Planning 

and  Standards. 

jFR  Doc  98-22768  Filed  8-21-98;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6150-5] 

Common  Sense  Initiative  Council 
(CSIC) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  Public  Advi.sory 
CSI  Metal  Finishing  Sector 
Subcommittee  Meeting;  open  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  Public  Law 
92—463.  notice  is  hereby  given  that  the 
Metal  Finishing  Sector  Subcommittee  of 
the  Common  Sense  Initiative  Council 


will  meet  on  the  dates  and  times 
described  below.  All  meetings  are  open 
to  the  public.  Seating  at  the  meeting  will 
be  on  a  first-come  basis  and  limited  time 
will  be  provided  for  public  comment. 
For  further  information  concerning 
specific  meetings,  please  contact  the 
individual  listed  with  the 
announcement  below^ 

.Metal  Finishing  Sector  Subcommittee — 
September  16-17.  1998 

Notification  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  CSI  Metal 
Finishing  Sector  Subcommittee  on 
Wednesday,  September  16,  1998  from 
8:30  a.m.  EST  to  5:00  p.m.  EST.  The 
Subcommittee  meeting  will  focus  on 
implementation  of  the  Metal  Finishing 
Sector's  Strategic  Goals  Program.  A 
formal  agenda  will  be  available  at  the 
meeting. 

The  Subcommittee's  Research  and 
Technology  and  Risk  Characterization 
workgroups  will  meet  on  Thursday. 
September  17.  1998  from  8:30  a.m.  EST 
to  12:00  p.m.  EST. 

All  meetings  will  be  held  at  the 
Sheraton  Crystal  City  located  at  1800 
Jefferson  Davis  Highway.  Arlington.  VA 
22202.  The  telephone  number  is  703- 
486-1111. 

For  further  information  concerning 
meeting  times  and  agenda  of  the  Metal 
Finishing  Sector  Subcommittee,  please 
contact  Bob  Benson.  DFO,  at  EPA  by 
telephone  on  (202)  260-8668  in 
Washington.  DC.  by  fax  on  (202)  260- 
8662.  or  by  e-mail  at 
benson.robert@epa.gov. 

Inspection  of  Subcommittee  Documents 

Documents  relating  to  the  above 
Sector  Subcommittee  announcements 
will  be  publicly  available  at  the 
meeting.  Thereafter,  these  documents, 
together  with  the  official  minutes  for  the 
meetings,  will  be  available  for  public 
inspection  in  room  3802M  of  EPA 
Headquarters.  Common  Sense  Initiative 
Staff.  401  M  Street.  SVV,  Washington.  DC 
20460.  telephone  number  202-260- 
7417.  Common  Sense  Initiative 
information  can  be  accessed 
electronically  on  our  web  site  at  http./ 
/www. epa.gov/commonsense. 

Dated:  August  18.  1998. 
Kathleen  Bailey. 

Designated  Federal  Officer. 

|FR  Doc.  98-22654  Filed  8-21-98;  8:45  am] 

BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6149-9] 

Proposed  Implementation  Guidance 
for  the  Revised  Ozone  and  Particulate 
Matter  (PM)  National  Ambient  Air 
Quality  Standards  (NAAQS)  and 
Regional  Haze  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  Notification  is  hereby  given 
that  the  EPA  has  issued  proposed 
guidance  for  public  review  and 
comment  on  implementation  of  the 
Clean  Air  Act  requirements  for  the 
revised  8-hour  ozone  (62  FR  38856,  July 
18,  1997)  and  PM  (62  FR  38652.  July  18. 
1997)  NAAQS.  On  July  16.  1997  (62  FR 
38421.  July  18.  1997),  President  Clinton 
issued  a  directive  to  EPA  Administrator 
Browner  on  implementation  of  the 
revised  standards  for  ozone  and  PM.  In 
that  directive,  the  President  laid  out  a 
plan  on  how  these  new  standards  are  to 
be  implemented.  The  guidance  reflects 
the  Presidential  Directive. 
DATES:  Comments  are  due  on  or  before 
September  23.  1998. 
ADDRESSES:  Comments  should  be 
submitted  (in  duplicate,  if  possible)  to: 
Air  and  Radiation  Docket  and 
Information  Center  (6101).  Attention: 
Docket  No.  A-95-38.  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SVV,  Room  M-1500. 
Washington,  DC  20460.  telephone  (202) 
260-7548.  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  A  reasonable  fee  may  be 
charged  for  copying.  Comments  and 
data  may  also  be  submitted 
electronically  by  following  the 
instructions  under  SUPPLEMENTARY 
INFORMATION  of  this  document.  No 
confidential  business  information  (CBI) 
should  be  submitted  through  e-mail. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
specific  questions  and  comments  on  the 
ozone  portion  of  this  guidance,  contact 
Mr.  Christopher  Stoneman,  U.S.  EPA, 
MD-15,  Research  Triangle  Park,  NC 
27711.  telephone  (919)  541-0823;  for 
specific  questions  and  comments  on  the 
PM  portion  of  this  guidance,  contact  Mr. 
Larry  Wallace.  U.S.  EPA.  MD-15. 
Research  Triangle  Park  NC  27711, 
telephone  (919)  541-0906. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  guidance  is  to  set  forth 
EPA's  current  views  on  the  issues 
identified  above.  These  issues  will  be 
addressed  in  future  rulemakings  as 
appropriate,  e.g..  actions  approving  or 
disapproving  SIP  submittals.  In  those  . 
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rulemakings.  EPA  plans  to  propose  to 
take  a  particular  action  based  in  whole 
or  in  part  on  its  views  of  the  relevant 
issues,  and  the  public  will  have  an 
opportunity  to  comment  on  EPA's 
interpretations  during  the  rulemakings. 
When  EPA  Lssues  final  rules  based  on 
its  views  at  that  time,  those  views  will 
be  binding  on  the  States,  the  public,  and 
EPA  as  a  matter  of  law. 

Electronic  Availability — A  World 
Wide  Web  (WWW)  site  has  been 
developed  for  overview  information  on 
the  NAAQS  and  the  ozone,  PM,  and 
regional  haze  implementation  process. 
The  Uniform  Resource  Location  (URL) 
for  the  home  page  of  the  web  site  is 
httpJ/ttnww'w.rtpnc.epa.gov/ implement. 
The  draft  implementation  guidance  can 
be  accessed  through  this  web  site  in  a 
table  entitled  "Major  Action  Items  to 
Reinvent  Ozone  and  PM  NAAQS  and 
Regional  Haze  Implementation."  The 
URL  for  the  table  is  http:// 
ttnwww. rtpnc.epa.gov/implement/ 
actions.htm.  For  assistance  with  the.se 
web  sites,  the  TTN  Helpline  is  (919) 
541-5384.  For  those  persons  without 
electronic  capability,  a  copy  of  the  draft 
implementation  guidance  may  be 
obtained  from  Ms.  Tricia  Crabtree,  U.S. 
EPA,  MD-15,  Air  Quality  Strategies  and 
Standards  Division,  Research  Triangle 
Park,  NC  27711,  telephone  (919)  541- 
5688). 

The  official  record  for  this  draft 
guidance,  as  well  as  the  public  version, 
has  been  established  under  docket 
number  A-95-38  (including  comments 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  record  is  located 
at  the  address  in  ADDRESSES  at  the 
beginning  of  this  document.  Electronic 
comments  can  be  sent  directly  to  EPA 
at:  A-and-R-Docket@epamail.epa.gov. 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  in  5.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  A-95-38.  Electronic 
comments  on  this  proposed  guidance 
may  be  filed  online  at  many  Federal 
Depository  Libraries. 


Dated:  August  14.  1998. 
Henry  Thomas, 

Acting  Director.  Office  of  Air  Quality  Planning 
and  Standards. 

[FR  Doc.  98-22532  Filed  8-21-98:  8:45  am] 
BILUNG  CODE  &560-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2293] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceeding 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  fijll  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239.  1919  M  Street. 
N.\V.,  Washington.  D.C.  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.,  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  September  8,  1998.  See  Section 
1.4(b)(1)  of  the  Commission's  rule  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  to  filing  oppositions  has  expired. 

Subject:  Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  1998 
(MD  Docket  No.  98-36). 

Number  of  Petitions  File:  2. 

Federal  Communications  Commission. 

Magalie  Roman  Salas. 

Sec  re  tan: 

IFK  Doc.  98-22603  Filed  8-21-98;  8:45  am] 

BILLING  CODE  671 2-01 -M 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 
Special  Executive  Session 

DATE  &  time:  Thursday,  August  20.  1998 

at  the  conclusion  of  the  open  meeting. 

place:  999  E  Street,  N.W..  Washington. 

D.C. 

STATUS:  This  meeting  was  closed  to  the 

public  pursuant  to  11  CFR  ^2. 4(b)(6) 

and  §  2.7(b)(1)  and  (2). 

ITEM  TO  BE  DISCUSSED:  Audits  conducted 

pursuant  to  2  U.S.C.  §  437g,  §  438(b), 

and  Title  26.  U.S.C. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 

Telephone:  (202)  694-1220. 

Marjorie  W.  Emmons. 

Secretary-  of  the  Commission . 

[FR  Doc.  98-22767  Filed  8-20-98:  12:42  pm) 

BILUNG  CODE  6715-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  .Maritime  Commission 
applications  for  licenses  as  ocean  freight 
fonvarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app 
1718  and  46  CFR  510) 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington.  DC.  20573 
Above  &■  Beyond  International  Freight 
Forwarders  Inc  .  82-11  155th  Avenue, 
Howard  Beach.  NY  11414.  Officers: 
Barbara  Lendener.  President. 
Annamarie  Greener.  Vice  President. 
Cargo  Cargo.  18726  So.  Western 
Avenue.  Suite  410-S.  Gardena.  C.^ 
90248.  lames  C  Houng.  Max  Franklin. 
Partnership. 
E-Z  Shipping  Lwe  Corp..  1355  N.W. 
93rd  Court.  Miami.  FL  33172, 
Officers:  Freddy  J.  Zelaya.  President, 
Carlos  O.  Cearra.  \'ice  President. 
Dated.  .Aiagust  18,  1998 
Joseph  C.  Polking, 
Secretarx: 
|FR  Doc  98-22578  Filed  8-21-98:  8:45  am) 

BILUNG  CODE  6730-01 -M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  bv  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  ma\'  express  their  \iews  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U  S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 


45062 


Federal  Register/ Vol.  63.  No.   163 /Monday.  August  24.  1998 /Notices 


includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  17, 
1998. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  III, 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond.  Virginia  23261-4528; 

I.  Second  National  Financial 
Corporation.  Culpeper.  Virginia:  to 
acquire  100  percent  of  the  voting  shares 
of  Virginia  Heartland  Bank, 
Fredericksburg,  Virginia. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  41 1 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  National  Commerce 
Bancorporation,  Memphis,  Tennessee: 
to  merge  with  First  Community 
Bancorp,  Inc..  Cartersville,  Georgia,  and 
therebv  indirectly  acquire  BankFirst 
Community  Bank  and  Trust. 
Cartersville,  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  18.  1998. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
!FR  Doc.  98-22588  Filed  8-21-98;  8;45  am] 

BILLING  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  In  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Companv  Act  (12  U.S.C. 
1843]  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 


Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  8.  1998. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand. 
Vice  President)  90  Hennepin  Avenue, 
P.O.  Box  291,  Minneapolis,  Minnesota 
55480-0291: 

1.  Fishback  Financial  Corporation, 
Brookings.  South  Dakota:  to  acquire 
Midwest  Card  Services.  Brookings, 
South  Dakota,  and  thereby  engage  in 
servicing  loans,  pursuant  to  § 
225.28(b)(1)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  18.  1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  98-22589  Filed  8-21-98;  8:45  am] 

BILLING  CODE  6210-01-F 


FEDERAL  TRADE  COMMISSION 

[File  No.  972-3188] 

Montgomery  Ward  Credit  Corporation, 
et  al.;  Analysis  to  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  October  23.  1998. 

ADDRESSES:  Comments  should  be 
directed  to.  FTC/Office  of  the  Secretary. 
Room  159,  6th  St.  and  Pa.  Ave..  N\V, 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Damtoft,  Federal  Trade 
Commission,  Chicago  Regional  Office, 
55  E.  Monroe  Street,  Suite  1860, 
Chicago.  IL  60603-5701.  (312)  960- 
5634. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 


is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  August  7,  1998),  on  the 
world  Wide  Web,  at  "http:// 
wvvw.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  Sixth  Street  and  Pennsylvania 
Avenue,  NW,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Montgomery  Ward 
Credit  Corporation  and  General  Electric 
Capital  Corporation.  The  proposed 
respondent  Montgomery  Ward  Credit 
Corporation  is  a  wholly  owned 
subsidiary  of  General  Electric  Capital 
Corporation  that  provides  credit  card 
services  for  Montgomery  Ward  &  Co., 
Inc.,  a  large  retailer.  The  proposed 
respondent  General  Electric  Credit 
Corporation  provides  credit  card 
services  for  a  number  of  other 
businesses  including  several  large 
retailers. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

The  Commission's  complaint  alleges 
several  unfair  or  deceptive  acts  or 
practices  related  to  the  proposed 
respondent's  policy  of  inducing 
consumers  who  have  filed  for 
bankruptcy  protection  to  sign 
agreements  reaffirming  debts  owed  to 
proposed  respondent  prior  to  the  filing 
of  the  bankruptcy  petition.  The 
complaint  charges  that  the  proposed 


respondent:  falsely  represented  to 
consumers  that  signed  reaffirmation 
agreements  would  be  filed  v\ith  the 
bankruptcy  courts,  as  required  by  the 
United  States  Bankruptcy  Code:  falsely 
represented  to  consumers  that  debts 
associated  with  unfiled  reaffirmation 
agreements,  or  agreements  that  were 
filed  but  not  approved  by  the 
bankruptcy  courts,  were  legally  binding 
on  the  consumers;  and  unfairly 
collected  debts  that  it  was  not  permitted 
by  law  to  collect.  The  proposed  consent 
order  contains  provisions  designed  to 
remedy  the  violations  charged  and  to 
prevent  the  proposed  respondent  from 
engaging  in  similar  acts  in  the  future. 

The  proposed  consent  order  preserves 
the  Commission's  right  to  seek 
consumer  redress  if  the  Commission 
determines  that  redress  to  consumers 
provided  through  related  named  and 
unnamed  legal  actions  is  not  adequate. 
Part  I  of  the  proposed  order  pronibits 
the  proposed  respondent  from 
misrepresenting  to  consumers  who  have 
filed  petitions  for  bankruptcy  protection 
under  the  United  States  Bankruptcy 
Code  that  (A)  reaffirmation  agreements 
will  be  filed  in  bankruptcy  court:  or  (B) 
any  reaffirmation  agreement  is  legally 
binding  on  the  consumer.  Part  I.C  of  the 
proposed  order  prohibits  the  proposed 
respondent  from  collecting  any  debt 
(including  any  interest,  fee,  charge,  or 
expense  incidental  to  the  principal 
obligation)  that  has  been  legally 
discharged  in  bankruptcy  proceedings 
and  that  the  proposed  respondent  is  not 
permitted  by  law  to  collect.  Part  II  of  the 
proposed  order  prohibits  the  proposed 
respondent  from  making  any 
misrepresentation  in  the  collection  of 
any  debt  subject  to  a  pending 
bankruptcy  proceeding. 

Part  III  of  the  proposed  order  contains 
record  keeping  requirements  for 
materials  that  demonstrate  the 
compliance  of  the  proposed  respondent 
with  the  proposed  order.  Part  IV 
requires  distribution  of  a  copy  of  the 
consent  decree  to  certain  current  and 
future  personnel  who  have 
responsibilities  related  to  collecting 
debts  subject  to  bankruptcy 
proceedings. 

Part  V  provides  for  Commission 
notification  upon  any  change  in  the 
corporate  respondent  affecting 
compliance  obligations  arising  under 
the  order.  Part  VI  requires  the  proposed 
respondent  to  notify  the  Commission  of 
proposed  settlement  terms  in  related 
actions  filed  by  various  named  and 
unnamed  parties.  Part  VII  requires  the 
filing  of  compliance  report(s).  Finallv, 
Part  VIII  provides  for  the  termination  of 
the  order  after  twenty  vears  under 
certain  circumstances. 
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The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretory-, 
IFR  Doc.  98-22640  Filed  8-21-98;  845  ami 

BILLING  CODE  67SO-01-M 


FEDERAL  TRADE  COMMISSION 

[File  No.  972-3308] 

Kalvin  P.  Schmidt;  Analysis  to  Aid 
Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 


SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement— that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  October  2,3,  1998. 

ADDRESSES:  Comments  should  he 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159.  6th  St.  and  Pa.  Ave..  N.VV..' 
Washington.  D.C.  20,580. 

FOR  FURTHER  INFORMATION  CONTACT:  Tara 
Flvnn.  FTC/H-2,38,  Washington,  D.C. 
20580.  (202)  326-3710. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721.  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  above-captioned 
conse.nt  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aici  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  te.xt  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  Julv  14,  1998),  on  the 
World  Wide  Web.  at  "http:// 
www. ftc.gov/os/actions97, htm."  .\ 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room.  Room  H- 
130,  Sixth  Street  and  Pennsvlvania 


Avenue.  N.W..  Washington.  D.C.  20580. 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  Kalvin  P,  Schmidt,  individually, 
and  doing  business  as  DKS  Enterprises. 
DS  Productions.  DES  Enterprises. 
www.mkt-america.com.  and  www.mkt- 
u.sa.com.  Schmidt  promoted  .MegaSNets 
and  MegaResource.  two  high  tech 
versions  of  traditional  chain  or  pyramid 
marketing  programs,  on  web  sites  he 
operated,  and  in  unsolicited  e-mail 
messages  he  created  and  sent  via  the 
Internet  on  his  behalf  and  on  the  behalf 
of  others.  He  also  created  and  hosted 
web  sites  for  participants  in  MegaSNets 
and  MegaResources  programs. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  Alter  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order 

This  matter  concerns  allegations 
about  Schmidt's  promotion  and 
dissemination  of  two  chain  or  pvramid 
marketing  programs  over  the  Internet. 
The  Commission  has  issued  a  proposed 
draft  complaint  that  sets  forth  the 
allegations  to  be  resolved  bv  the 
proposed  administrative  consent  order. 
The  draft  complaint  alleges  that 
respondent  Schmidt  misrepresented 
that  all  or  virtually  all  consumers  who 
participate  in  the  MegaSNets  and 
MegaResources  program  earn 
substantial  amounts  of  money.  The  draft 
complaint  also  alleges  that  respondent 
Schmidt  did  not  possess  a  reasonable 
basis  that  substantiated  these  earnings 
claims  at  the  time  he  made  those 
representations.  In  additions,  the  draft 
complaint  alleges  that  respondent 
Schmidt,  by  creating  and  designing  for 
others  web  sites  promoting  the 
MegaSNets  and  MegaResources 
programs,  hosting  these  web  sites,  and 
composing  and  sending  unsolicited 
electronic  mail  messages  to  consumers 
directing  them  to  these  web  sites, 
violated  the  law  by  providing  the 
"means  and  instrumentalities"  to  others 
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to  make  unsubstantiated  and  false 
earnings  claims. 

The  proposed  administrative  consent 
order,  published  for  comment  with  this 
notice,  contains  prohibitions  designed 
to  prevent  respondent  from  engaging  in 
similar  acts  and  practices  in  the  future. 
Section  I  of  the  proposed  consent 
prohibits  Mr.  Schmidt  from 
participating  in  or  assisting  in  any 
manner  or  capacity  whatsoever  in  any 
prohibited  marketing  program,  as 
defined  in  the  order.  The  definition  of 
"prohibited  marketing  program"  is 
similar  to  the  definition  in  the 
settlement  of  FTC  v.  Nia  Cano.  et  ai. 
Civil  No.  97-7947-CAS  (ArvVx),  and 
includes  any  pyramid  sales  scheme, 
ponzi  scheme,  and  chain  marketing 
scheme.  Sections  IIA  of  the  proposed 
order  requires  the  respondent  to  have 
substantiation  when  in  connection  with 
any  marketing  plan  or  program  or  sale 
of  good  or  service,  he  makes 
representations  regarding  material  facts, 
including  the  income,  profits,  or  sales 
volume  achieved  by  participants  in  any 
marketing  program  or  purchasers  of  any 
good  or  service.  Section  IIB  requires  the 
respondent  to  make  certain  affirmative 
disclosures  when,  in  connection  with 
any  marketing  plan  or  program,  he 
makes  any  representations  regarding 
earnings,  profits,  or  sales  volume. 

Sections  III,  IV,  V,  and  VI  require  the 
respondent  to  maintain  copies  of  certain 
business  records;  to  provide  copies  of 
the  order  to  all  of  his  current  and  future 
employees;  to  notify  the  Commission  of 
any  change  in  employment  or  corporate 
structure  that  might  affect  compliance 
with  the  order;  and  to  file  compliance 
reports  with  the  Commission.  Section 
VII  is  a  "sunset"  provision  that 
terminates  the  order  twenty  years  after 
it  is  issued  or  after  a  complaint  is  filed 
in  federal  district  court. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 

Secretan. 

[FR  Doc.  98-22639  Filed  8-21-98;  8:45  am] 

BILUNG  CODE  S75O-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Policy  Division, 
FAR  Secretariat  Revision  of  Standard 
Forms 

AGENCY:  General  Services 
Administration. 
ACTION:  Notice. 

SUMMARY:  The  General  Services 
Administration/FAA  Secretariat  revised 
SF  1435,  Settlement  Proposal  (Inventory 
Basis),  to  update  the  FAR  citation  in 
"Certification",  update  the  burden 
statement,  and  make  entry  more 
database  friendly. 

Since  this  form  is  authorized  for  local 
reproduction,  you  can  obtain  the 
updated  camera  copy  in  three  ways: 
From  the  U.S.  Government  Management 

Policy  CD-ROM; 
On  the  internet.  Address:  http:// 

www.gsa.gov/forms/forms.htm,  or 
From  CARM,  Attn.:  Barbara  Williams, 

(202) 501-0581. 
FOR  FURTHER  INFORMATION  CONTACT:  FAR 
Secretariat,  (202)  501-2164.  This 
contact  is  for  information  on  completing 
the  form  and  interpreting  the  FAR  only. 
DATES:  Effective  August  24,  1998. 

Dated:  August  14,  1998. 
Barbara  M.  Williams, 
Deputy  Standard  and  Optional  Forms 
Management  Officer 
|FR  Doc.  98-22662  Filed  8-21-98:  8:45  am] 

BILLING  CODE  6820-34-M 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0014] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Transfer 
Order-Surplus  Personal  Property  and 
Continuation  Sheet 

AGENCY:  Federal  Supply  Service,  GSA, 

Extension  to  an  existing  OMB 
clearance  (3090-0014). 
SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Office  of 
Acquisition  Policy  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Transfer  Order — Surplus 
Personal  Property  and  Continuation 
Sheet.  The  information  collection  was 
previously  published  in  the  Federal 
Register  on  June  9,  1998  at  63  FR  31480, 
allowing  for  a  60-day  public  comment 
period.  No  comments  were  received. 
DATES:  Comment  Due  Date:  September 
23,  1998. 


FOR  FURTHER  INFORMATION  CONTACT: 

Andrea  Dingle  (703)  305-6190. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer,  GSA  Desk  Officer,  Room  3235, 
NEOB,  Washington,  DC  20503,  and  to 
Marjorie  Ashby,  General  Services 
Administration  (MVP),  1800  F  Street 
NW,  Washington,  DC  20405. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  GSA  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
review  and  approve  information 
collection  3090-0014,  Transfer  Order- 
Surplus  Personal  Property  and 
Continuation  Sheet.  This  form  is  used 
by  public  agencies,  nonprofit 
educational  or  public  health  activities, 
programs  for  the  elderly,  service 
educational  activities,  and  public 
airports  to  apply  for  donation  of  Federal 
surplus  personal  property.  The  SF  123 
serves  as  the  transfer  instrument  and 
includes  item  descriptions, 
transportation  instructions, 
nondiscrimination  assurances,  and 
approval  signatures. 

B.  Annual  Reporting  Burden 

Respondents:  63,000;  annual 
responses:  63,000;  average  hours  per 
response:  .30;  burden  hours:  18,900. 

Copy  of  Proposal:  A  copy  of  this 
proposal  may  be  obtained  from  the  GSA 
Acquisition  Policy  Division  (MVP), 
Room  4011,  GSA  Building.  1800  F 
Street,  NW,  Washington,  DC  20405,  or 
by  telephoning  (202)  501-3822,  or  by 
faxing  your  request  to  (202)  501-3341. 

Dated:  August  14,  1998. 
Ida  M.  Ustad, 

Deputy  Associate  Administrator  for 
Acquisition  Policy. 

[FR  Doc.  98-22663  Filed  8-21-98;  8:45  am) 
BILLING  CODE  6820-61-M 


GENERAL  SERVICES 
ADMINISTRATION 

Review  of  Historic  Preservation 
"Memorandum  of  Agreement" 
Documentation  on  Proposed  Red 
Cross  Headquarter's  Expansion 
Project:  2025  E  Street,  NW, 
Washington,  DC 

The  General  Services  Administration 
(GSA),  in  accordance  with  Section  106 
of  the  National  Historic  Preservation  Act 
(NHPA),  has  consulted  with  the  D.C. 
State  Historic  Preservation  Officer 
(DCSHPO),  the  Advisory  Council  on 
Historic  Preservation,  the  National 
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Capital  Planning  Commission,  the 
Commission  of  Fine  Arts,  and  the 
National  Red  Cross  on  the  expansion  of 
the  2025  E  Street,  NVV  property  and  site. 

At  this  time,  we  would  like  to  invite 
public  comment  on  the  DRAFT  version 
of  a  Memorandum  of  Agreement  to 
"take  account  of  the  effects  of  the 
Project  on  historic  properties".  The  text 
follows. 

Memorandum  of  Agreement  Among  the 
General  Services  Administration,  the 
National  Capital  Planning  Commission, 
the  Commission  of  Fine  Arts,  the 
American  National  Red  Cross,  the 
District  of  Columbia  State  Historic 
Preservation  Officer,  and  the  Advisory 
Council  on  Historic  Preservation 
Regarding  Construction  of  a  Building  at 
2025  E  Street,  N.W.  in  the  District  of 
Columbia 

Whereas,  Public  Law  100-637, 
Section  11(a),  102  Stat.  3325,  36  U.S.C. 
§  13  note  (November  8,  1988),  amends 
Public  Law  80-156  (July  1,  1947),  and 
directs  the  Administrator  of  the  General 
Services  Administration  ("GSA"), 
notwithstanding  any  other  provision  of 
law,  to  enter  into  a  ground  lease  with 
the  American  National  Red  Cross, 
District  of  Columbia  Chapter  ("ARC") 
for  the  property  described  in  Public  Law 
80-156  as  the  "south  half  of  Square 
104,"  and  located  between  20th  and 
21st  Streets,  N.W.  along  E  street,  N.W. 
("Property")  for  ninety-nine  (99)  years, 
at  which  time  any  improvements  on  the 
Property  shall  revert  to  the  ownership  of 
the  United  States,  and 

Whereas,  Public  Law  100-637  grants 
ARC  the  right  to,  inter  alia,  demolish  the 
existing  Red  Cross  District  of  Columbia 
Chapter  Building  ("Building")  on  the 
Property,  said  Building  also  being 
known  by  its  current  address  of  2025  E 
Street,  N.W.,  and  construct 
improvements  on  the  Property  for  use 
by  ARC  for  office,  medical  and  scientific 
purposes  ("Project");  and 

Whereas,  Public  Law  100-637  directs, 
inter  alia,  that  the  United  States 
cooperate  with  ARC  with  respect  to 
matters  relating  to  the  development  of 
the  Project;  and 

Whereas,  Public  Law  100-637 
provides  that  the  plans  for  the  Project 
must  be  approved  by  ARC,  the  National 
Capital  Planning  Commission 
("NCPC"),  and  the  Commission  of  Fine 
Arts  ("CFA");  and 

Whereas.  Section  106  of  the  National 
Historic  Preservation  Act,  as  amended 
("NHPA"),  16  U.S.C.  §470f.  requires 
that  the  head  of  any  Federal  agency 
having  direct  or  indirect  jurisdiction 
over  a  proposed  Federal  or  federally- 
assisted  undertaking  shall,  prior  to  the 
approval  of  the  expenditure  of  any 


Federal  funds  on  the  undertaking  or 
prior  to  the  issuance  of  any  license,  take 
into  account  the  effect  of  the 
undertaking  on  any  district,  site, 
building,  structure  or  object  that  is 
included  in,  or  eligible  for  inclusion  in. 
the  National  Register  of  Historic  Places 
and  afford  the  Advisory  Council  on 
Historic  Preservation  ("Council")  a 
reasonable  opportunity  to  comment 
with  regard  to  such  undertaking:  and 

Whereas,  the  CounciTs  implementing 
regulations,  36  CFR  Part  800, 
"Protection  of  Historic  Properties" 
delineate  the  process  by  which  Federal 
agencies  may  fulfill  their  obligations 
pursuant  to  Section  106  of  the  NHPA: 
and 

Whereas,  GSA,  as  the  federal  agency 
with  responsibility  for  the  ownership 
interest  of  the  United  States  in  the 
Property,  initiated  the  Section  106 
process  with  the  State  Historic 
Preservation  Officer  for  the  District  of 
Columbia  ("SHPO")  and  the  Council 
and  is  participating  in  the  review  of  this 
Project  as  the  Federal  agency 
coordinating  the  involvement  of  and  the 
consultation  among  the  parties  to  this 
Memorandum  of  Agreement  ("MOA"): 
and 

Whereas.  ARC,  as  the  applicant  for  a 
Federal  permit,  license  or  approval,  was 
invited  to  participate  as  a  consulting 
party  and  has  done  so;  and 

Whereas,  in  consultation  with  the 
SHPO,  GSA  has  determined  and  the 
consulting  parties  agree  that,  for 
purposes  of  consultation  pursuant  to 
Section  106  of  the  NHPA,  the  Building 
should  be  considered  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places  as  a  contributing 
property  within  a  potential  historic 
district;  and 

Whereas,  in  consultation  with  the 
SHPO,  ARC  has  completed  and 
transmitted  to  the  District  of  Columbia 
Historic  Preservation  Review  Board  an 
unsigned  District  of  Columbia  Inventory- 
of  Historic  Places  Nomination  Form, 
and  an  unsigned  National  Register 
Nomination  Form  of  a  potential  historic 
district  to  which  the  Building  would  be 
considered  eligible  as  a  contributing 
property;  and 

Whereas,  ARC  will  redevelop  the 
Property  by  dismantling  the  Building 
and  incorporating  certain  elements  of  it 
in  the  Project,  an  undertaking  which  the 
parties  to  this  MOA  have  found,  in 
consultation  with  the  SHPO  and  in 
accordance  with  36  CFR  Section 
800.9(b),  vvill  have  an  adverse  effect 
upon  properties  considered  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places;  and 

Whereas,  NCPC  approved  preliminary 
site  and  building  plans  for  the  Project 


on  March  6.  1997  |NCPC  File  No.  55631 
and  must  now  give  final  approval  to  the 
Project:  and 

Whereas.  CFA  gave  preliminary 
approval  for  the  Project  on  Julv  25.  1996 
(CFA  25/Jul/96-6  and  CFR  20/Mar'97- 
2 1  and  must  now  give  final  approval  to 
the  Project:  and 

Whereas,  the  parties  to  this  MOA 
have  solicited,  in  writing  and  in  public 
meetings  and  other  appropriate  public 
forums,  comments  from  the  public  on 
the  effects  of  the  Project  on  historic 
properties  and  have  fully  considered  the 
views  of  the  public  and  other  interested 
parties  in  reaching  agreement  on  the 
terms  to  be  included  in  this  MOA: 

,Vovv,  therefore,  the  parties  to  this 
MOA  agree  that  the  Project,  if 
undertaken,  shall  be  implemented  in 
accordance  with  the  following 
stipulations  in  order  to  take  into 
account  the  effect  of  the  Project  on 
historic  properties. 

Stipulations 

1 .  Project  Design 

ARC  shall  ensure  that  the  Project  will 
be  constructed  in  general  accordance 
with  the  design  prepared  by  Shalom 
Baranes  Associates,  said  design  being 
the  basis  upon  which  NCPC  and  CFA 
provided  their  preliminary  approvals  for 
the  Project.  Inasmuch  as  the  design  for 
the  Project  has  not  vet  been  given  final 
approvals  by  NCPC  and  CFA.  ARC  shall 
ensure  that  the  Project  will  secure  said 
approval  and  will  be  built  in 
conformance  with  the  design  given  final 
approval  by  NCPC  and  CFA.  The  parties 
to  this  MOA  shall  not  require 
modifications  to  the  approved  design  as 
a  result  of  a  formal  determination  of 
eligibility  of  a  potential  historic  district 
on  either  the  National  Register  or  the 
District  of  Columbia  Inventory  of 
Historic  Places. 

2.  Landscape  Plan 

If  the  appropriate  agency  of  the 
Government  of  the  District  of  Columbia 
grants  ARC  the  right  of  entry'.  ARC  will 
clean,  landscape,  and  maintain  the 
District-owned  public  space  delineated 
in  Attachment  A  and  located 
immediately  south  of  the  Property 
across  E  Street.  N.W.  ARC  shall  submit 
its  landscaping  and  maintenance  plan 
for  the  public  space  to  NCPC  and  CFA 
for  approval;  said  submission  may,  in 
ARC'S  sole  discretion,  be  separate  from, 
or  in  conjunction  with,  any  submittal  to 
NCPC  or  CFA  for  final  approval  of  the 
Project.  ARC  shall  improve  and 
maintain  the  public  space  in  accordance 
with  the  approved  landscape  plan.  The 
initial  improvement  of  the  space  shall 
be  completed  no  later  than  six  months 
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from  the  date  of  ARC's  occupancy  of  the 
Project.  ARC  shall  maintain  the  public 
space  for  a  period  coterminous  with 
ARC'S  occupancy  of  the  Property.  ARC's 
maintenance  shall  decrease  or  cease  as 
the  case  may  be  if  the  public  space  is 
reduced  in  size  from  the  dimensions 
detailed  in  Attachment  A  or  ceases  to  be 
an  open  public  space. 

3.  Historic  Documentation  of  the 
Building 

A.  ARC  will  develop  photographic 
and  historic  documentation  of  the 
Building  and  its  site  consistent  with  the 
general  requirements  of  the  Historic 
American  Buildings  Survey  and  will 
consult  with  the  SHPO  and  NCPC 
regarding  the  scope  and  content  of  this 
documentation.  Said  documentation, 
which  will  not  include  aerial 
photographs,  will  be  undertaken,  where 
necessary,  prior  to  construction  and  in 
any  event  completed  prior  to  ARC's 
occupancy  of  the  Project;  the  original 
shall  be  donated  to  the  VVashingtoniana 
Collection  of  the  District  of  Columbia 
Public  Library  and  one  duplicate  copy 
will  be  made  available  to  the  SHPO  and/ 
or  an  appropriate  local  archive 
designated  by  the  SHPO.  ARC  shall  not 
be  responsible  for  any  other  duplication 
or  costs  for  duplication. 

B.  ARC  will  provide  to  the 
VVashingtoniana  Collection  of  the 
District  of  Columbia  Public  Library  or. 
in  the  alternative,  to  an  appropriate 
local  archive  designated  by  the  SHPO. 
documentation  of  the  process  and 
procedures  by  which  the  Building  is 
dismantled  and  portions  thereof  are 
reconstructed  as  part  of  the  Project.  Said 
documentation  shall  be  in  the  form  of  a 
written  narrative,  photographs  and  other 
pertinent  documents. 

4.  Potential  National  Register 
Xomination 

A.  ARC  shall  reimburse  a  consultant 
no  more  than  S600  for  fees  related  to  the 
presentation,  explanation  or 
justification  of  the  documentation  it  has 
collected  and  transmitted  to  the  District 
of  Columbia  Historic  Preservation 
Review  Board  should  an  appropriate 
entity  sponsor  or  officially  file  an 
application  for  nomination  of  a  historic 
district  to  either  the  District  of  Columbia 
Inventory  of  Historic  Places  or  the 
National  Register  of  Historic  Places. 
ARC  also  agrees  to  be  responsible  for 
paying  fees  assessed  by  the  Government 
of  the  District  of  Columbia  in 
association  with  the  filing  of  such 
application  up  to  $250. 

B.  ARC  shall  not  be  responsible  for 
providing  any  other  support  or 
testimony,  authorizing  the  use  of  its 
name,  or  sponsoring  or  officially  filing 


an  apphcation  for  any  potential  historic 
district,  or  assuming  any  liability  or 
responsibility  for  issues  that  may  arise 
from  the  District  of  Columbia  Inventory 
or  National  Register  nomination  process 
or  the  use  of  the  documentation  it  has 
collected  and  transmitted  to  the  District 
of  Columbia  Historic  Preservation 
Review  Board  pursuant  to  the  terms  of 
this  MOA.  The  parties  to  this  MOA  will 
not  oppose  any  historic  district  based  on 
documentation  previously  provided  by 
ARC  to  the  District  of  Columbia  Historic 
Preservation  Review  Board  as  stipulated 
herein. 

5.  Archaeology 

A.  ARC  shall  ensure  that  an 
archaeological  survey  of  the  Property  is 
conducted  in  a  manner  consistent  with 
the  Secretary  of  the  Interior's  Standards 
and  Guidelines  for  Identification,  48 
Federal  Register  44720-23,  and  with 
Guidelines  for  Archaeological 
Investigation  in  the  District  of  Columbia 
(1998),  and  taking  into  account  the 
recommended  approaches  delineated  in 
the  National  Park  Service  publication 
The  Archaeological  Survey:  Methods 
and  Uses.  1978:  NTIS  Order  No. 
PB284061.  The  survey  shall  be 
conducted  in  consultation  with  the 
SHPO,  and  a  report  of  the  survey  shall 
be  submitted  to  the  SHPO  for  review 
and  approval. 

B.  The  ARC  shall  evaluate  properties 
which  are  found  on  the  Property  in 
accordance  with  36  C.F.R.  Section 
800.4(c).  If  properties  which  are  found 
on  the  Property  are  eligible  for  inclusion 
in  the  National  Register  of  Historic 
Places  because  they  may  be  likely  to 
yield  information  important  in 
prehistory  or  history,  ARC  shall  ensure 
that  they  are  treated  in  accordance  with 
a  data  recovery  plan  developed  by  ARC 
in  consulting  with  the  SHPO  for 
recovery  of  archaeological  data  from  the 
Property. 

6.  Section  106  Compliance  for  Other 
Federal  Undertakings  Associated  With 
the  Project 

In  the  event  that  additional  Federal 
undertakings  are  required  or  sought  by 
ARC  pursuant  to  the  terms  of  Public 
Law  100—637,  a  Federal  agency  can 
fulfill  its  Section  106  responsibilities, 
where  applicable,  by  accepting  the 
terms  of  this  MOA  and  specifying  that 
satisfactory  fulfillment  of  the  terms  of 
this  MOA  will  be  a  condition  of  any 
such  undertaking.  The  Federal  agency 
and  ARC  will  provide  documentation  to 
the  signatories  to  this  MOA  of  the  scope 
of  the  undertaking  associated  with  the 
Project  and  the  Federal  agency's 
acceptance  of  the  terms  of  this  MOA. 


7.  Amendments 

If  a  signatory  to  this  MOA  determines 
that  it  cannot  fulfill  the  terms  of  this 
agreement,  or  otherwise  deems  it 
necessary  to  seek  an  amendment,  it  will 
notify  the  signatories  and  request 
consultation  concerning  the  terms  of  an 
amendment  in  accordance  with  36 
C.F.R.  Section  800.5(e)(5). 

8.  Administrative  Conditions 

A.  Professional  Qualifications.  All 
historic  documentation  conducted 
pursuant  to  the  terms  of  this  MOA  will 
be  carried  out  by  personnel  who  meet 
the  Secretary  of  the  Interior's 
Professional  Qualification  Standards,  48 
Federal  Register  44738,  for  the 
particular  field  of  study  in  which  they 
are  working. 

B.  Any  and  all  obligations  of  ARC 
pursuant  to  the  terms  of  this  MOA  shall 
only  be  carried  out  if  ARC,  in  its  sole 
discretion,  determines  to  undertake 
construction  of  the  Project. 

C.  This  MOA  may  be  executed  in 
multiple  original  counterparts,  each  of 
which  will  be  deemed  to  be  an  original, 
and  which  together  will  constitute  one 
and  the  same  agreement. 

Execution  of  this  agreement  and 
implementation  of  its  terms  evidences 
that  GSA.  NCPC  and  CFA  have  taken 
into  account  the  effect  of  the  Project  on 
historic  properties  and  have  afforded 
the  Council  a  reasonable  opportunity  to 
comment  on  the  Project  and  its  effect  on 
historic  properties. 

General  Services  Administration. 

Nelson  \V.  Alcalde, 

Administrator,  National  Capital  Region. 

date 

National  Capital  Planning  Commission. 

Reginald  W.  Griffith, 

Executive  Director 

date 

Commission  of  Fine  Arts 

Charles  H.  Atherton, 

Secretary. 

date 

American  National  Red  Cross. 

Name/Title 

date 

District  of  Columbia  State  Historic 
Preservation  Officer. 

Neime 
date 
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Advisory  Council  on  Historic  Preservation. 
John  M.  Fowler, 
Executive  Director. 

date 

In  addition,  a  copy  of  this  notification 
and  Draft  Memorandum  of  Agreement 
will  be  placed  in  the  West  End  Library, 
(24th "and  L  Streets,  NVV,  Washington, 
DC). 

Please  submit  your  comments  in 
writing  within  30  days  of  this  notice  to 
Andrea  Mones,  Regional  Cultural  Asset 
Officer,  General  Services 
Administration,  National  Capital 
Region,  (WPT),  7th  and  D  Streets,  NW, 
Washington,  EX]  20407. 

Dated:  August  10,  1998. 

Arthur  M.  Turowski, 

Director,  Portfolio  Management  Division. 
WPT. 

[FR  Doc.  98-22661  Filed  8-21-98;  8:45  am] 

BILUNQ  CODE  6820-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  information  Coiiection 
Activities:  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Projects  1.  Evaluation  of  the 
Office  of  Minority  Health 's  Resource 
Center— NEW— The  Office  of  Minority 
Health  proposes  to  survey  customers  of 
the  Office  of  Minority  Health  Resource 


Center  to  determine  if  the  Center  is 
providing  useful  services  to  its  intended 
audience.  The  information  will  be  used 
to  identify  potential  improvements  in 
the  Center's  customer  service 
procedures.  Respondents:  Individuals, 
Businesses,  Non-profit  institutions. 
Federal,  State  or  Local  Governments; 
Number  of  Respondents:  1050;  Average 
Burden  per  Response:  7  minutes;  Total 
Burden:  123  hours. 

Send  comments  to  Cynthia  Agens 
Bauer,  OS  Reports  Clearance  Officer, 
Room  503H,  Humphrey  Building.  200 
Independence  Avenue  SW., 
Washington,  DC  20201.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  August  14, 1998. 
Dennis  P.  Williams, 

Deputy  Assistant  Secretary,  Budget. 

[FR  Doc.  98-22561  Filed  8-21-98;  8:45  am) 

BILLING  CODE  41S0-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recently  submitted  to  OMB. 

1.  Evaluation  of  the  Proposed  Cash 
and  Counseling  Demonstration — New — 
Cash  and  Counseling  is  a  consumer 
directed  care  model  for  individuals  in 
need  of  personal  assistance  services.  A 
demonstration  project  utilizing  this 
model  is  being  undertaken.  The  Office 
of  the  Assistant  Secretary  for  Planning 
and  Evaluation,  in  partnership  wi\h  the 
Robert  Wood  Johnson  Foundation,  is 
planning  to  engage  in  an  information 
collection  for  the  purpose  of  evaluating 
this  demonstration  project.  Controlled 
experimental  design  methodology  will 
be  used  to  test  the  effects  of  the 
experimental  intervention:  cash 
payments  in  lieu  of  arranged  services  for 
Medicaid  covered  beneficiaries. 
Respondents:  Individuals  or 
Households; — Burden  Information  for 
Participation  Interview — Number  of 
Respondents:  7,875;  Burden  per 
Response:  .08  hours;  Total  Burden  for 
Participation  Interview:  630  hours — 
Burden  Information  for  Baseline 


Interview — Number  of  Respondents: 
15,250;  Burden  per  Response:  .38  hours; 
Total  Burden  for  Baseline:  5,795 
hours — Burden  Information  for  Four- 
Month  Treatment  Group  Interview — 
Number  of  Respondents:  7245;  Burden 
per  Response:  .33  hours;  Total  Burden 
for  Four-Month  Treatment  Group 
Interview:  2,391  hours — Burden 
Information  for  Nine-Month  Followup 
Interview — Number  of  Respondents: 
13,800;  Burden  per  Response:  .70  hours; 
Total  Burden  for  Nine-Month  FoUovMjp: 
9,660  hours — Total  Burden  for  Project: 
18,476  hours 
OMB  Desk  Officer:  Allison  Eydt 
Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207,  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  725  17th  Street  N.W.. 
Washington,  D.C.  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H. 
Humphrey  Building,  200  Independence 
Avenue  S.W.,  Washington,  DC  20201. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Dated:  August  11,  1998. 
Dennis  P.  Williams, 

Deputy  Assistant  Secretary,  Budget. 

(FR  Doc.  98-22668  Filed  8-21-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Program  Announcement  98104] 

Notice  of  Availability  of  Funds; 
Cooperative  Agreement  for  a  Research 
Program  to  Study  the  Dermal 
Toxicokinetics  of  Methyl  Parathlon 

A.  Purpose 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  1998 
funds  for  a  cooperative  agreement,  for  a 
research  program  to  study  the  dermal 
toxicokinetics  of  methyl  parathion.  This 
program  addresses  the  Healthy  People 
2000  priority  areas  of:  Environmental 
Health  and  Surveillance  and  Data 
Systems.  Dermal  exposure  is  the 
primary  route  of  exposure  in  residential 
scenarios.  Since  November  1996, 
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approximately  18,000  people  (including 
10,000  children)  have  been  affected  by 
the  illegal  spraying  of  methyl  parathion 
in  private  residences  in  several  states.  In 
addition,  methyl  parathion  has  been 
identified  at  16  National  Priorities  List 
(NPL)  sites  throughout  the  United 
States.  The  purpose  of  this  program  is 
to  assess  dermal  absorption, 
distribution,  metabolism,  and  excretion 
of  methyl  parathion  in  laboratory 
studies.  The  data  will  be  important  for 
planning,  designing,  and  determining 
the  need  for  future  toxicology  and 
epidemiology  studies. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  health  departments  of  States  and 
their  bona  fide  agents,  including  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 
Samoa,  Guam,  federally  recognized 
Indian  tribal  governments,  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  and 
the  Republic  of  Palau.  State 
organizations,  including  State 
universities.  State  colleges,  and  State 
research  institutions,  must  affirmatively 
establish  that  they  meet  their  respective 
State's  legislative  definition  of  a  State 
entity  or  political  subdivision  to  be 
considered  an  eligible  applicant. 

C.  Availability  of  Funds 

Approximately  $250,000  is  available 
in  FY  1998  to  fund  one  award.  The 
award  is  expected  to  begin  on  or  about 
September  30,  1998,  for  a  12-month 
budget  and  project  period. 

D.  Use  of  Funds 

Funds  may  be  expended  for 
reasonable  program  purposes,  such  as 
personnel,  travel,  supplies  and  services. 
Funds  for  contractual  services  may  be 
requested.  However,  the  awardee,  as  the 
direct  and  primary  recipient  of  ATSDR 
cooperative  agreement  funds,  must 
perform  a  substantive  role  in  carrying 
out  project  activities  and  not  merely 
serve  as  a  conduit  for  an  award  to 
another  party  or  provide  funds  to  an 
ineligible  party.  Applicant  must  justify 
the  need  to  use  a  contractor.  If 
contractors  are  proposed,  the  following 
must  be  provided:  (1)  Name  of 
contractor,  (2)  method  of  selection,  (3) 
period  of  performance,  (4)  detailed 
budget,  (5)  justification  for  use  of 
contractor,  and  (6)  assurance  of  non- 
conflict  of  interest. 

Equipment  may  be  purchased  with 
cooperative  agreement  funds.  However, 
the  equipment  proposed  should  be 
appropriate  and  reasonable  for  the 


activity  to  be  conducted.  The  applicant, 
as  part  of  the  application  process, 
should  provide:  (1)  A  justification  for 
the  need  to  acquire  the  equipment,  (2) 
the  description  of  the  equipment,  (3)  the 
intended  use  of  the  equipment,  and  (4) 
the  advantages/disadvantages  of 
purchase  versus  lease  of  the  equipment 
(if  applicable).  Requests  for  equipment 
purchases  will  be  reviewed  and 
approved  only  under  the  following 
conditions:  (1)  ATSDR  retains  the  right 
to  request  return  of  all  equipment 
purchased  (in  operable  condition)  with 
cooperative  agreement  funds  at  the 
conclusion  of  the  project  period,  and  (2) 
equipment  purchased  must  be 
compatible  with  ATSDR  hardware. 
Computers  purchased  with  ATSDR 
funds  should  be  IBM  compatible  and 
adhere  to  the  Centers  for  Disease 
Control  and  Prevention  (CENTERS  FOR 
DISEASE  CONTROL)  and  ATSDR 
hardware  standards. 

E.  Program  Requirements 

ATSDR  may  assist  and  work  jointly 
with  the  recipient  in  conducting  the 
activities  of  this  cooperative  agreement 
program.  The  application  should  be 
presented  in  a  manner  that 
demonstrates  the  applicant's  ability  to 
address  the  health  issues  in  a 
collaborative  maimer  with  ATSDR. 

Note:  Recipient  activities  may  not  be 
conducted  with  funds  from  this  cooperative 
agreement  program  at  any  Federal  site  where 
tht.  State  is  a  party  to  litigation  at  the  site. 

Recipient  and  ATSDR  activities  are 
listed  below: 

1.  Recipient  Activities 

The  recipient  will  have  primary 
responsibilities  as  follows: 

a.  Perform  a  range  finding  study  with 
methyl  parathion  to  determine 
appropriate  chronic  doses  that  should 
be  used  to  compare  the  kinetic 
parameters  through  various  routes. 

b.  Perform  studies  to  determine  the 
rate  of  absorption  and  specific 
concentrations  reached  in  tissues  of 
appropriate  laboratory  animals 
following  dermal  methyl  parathion 
treatment. 

c.  Through  experimental  studies  in 
laboratory  animals,  measure  the 
absorption,  distribution,  metabolism  of 
methyl  parathion  over  a  90-day  period. 
Establish  correlations  between  the 
amount  of  methyl  parathion  absorbed 
and  the  blood  levels  of  p-nitrophenol, 
its  principal  metabolite. 

d.  Through  experimental  studies  and 
measurements,  determine  the  transfer  of 
methyl  parathion  and  its  metabolites 
across  the  placenta  and  determine  the 
distribution  of  these  compounds  in  the 
fetus. 


e.  Publish  results  of  studies  in 
accordance  with  AR98-1 7  (attached) 

2.  ATSDR  Activities 

ATSDR  will: 

a.  If  needed,  assist  recipient  or 
collaborate  in  the  preparation  of  reports 
and  briefing  materials  on  a  timely  basis 
in  effort  to  present  and  vmte 
publications,  including  abstracts  and 
journal  articles. 

F.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  The  application 
will  be  evaluated  on  the  criteria  listed, 
so  it  is  important  to  follow  them  in 
laying  out  the  program  plan.  The 
application  must  include  a  200  word  or 
less  abstract  of  the  proposal.  The 
application  pages  must  be  clearly 
numbered,  and  a  complete  index  to  the 
application  and  its  appendices  must  be 
included.  The  original  and  each  copy  of 
the  application  must  be  submitted 
unstapled  and  unbound. 

G.  Submission  and  Deadline 
Application 

Submit  the  original  and  five  copies  of 
PHS  398  (OMB  Number  0925- 
0001)(adhere  to  the  instructions  on  the 
Erata  Instruction  Sheet  for  PHS  398). 
Forms  are  in  the  application  kit.  On  or 
before  September  23, 1998,  submit  the 
application  to:  Patrick  A.  Smith,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Annoimcement  98104, 
Centers  for  Disease  Control  and 
Prevention  (CENTERS  FOR  DISEASE 
CONTROL),  Room  300,  255  East  Paces 
Ferry  Road,  NE.,  MS  E-13,  Atlanta, 
Georgia  30305-2209. 

If  your  application  does  not  arrive  in 
time  for  submission  to  the  independent 
review  group,  it  will  not  be  considered 
in  the  current  competition  unless  you 
can  provide  proof  that  you  mailed  it  on 
or  before  the  deadline  (i.e.,  receipt  from 
U.S.  Postal  Service  or  a  commercial 
carrier;  private  metered  postmarks  are 
not  acceptable). 

H.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  ATSDR: 

Scientific  and  Technical  Review 
Criteria  of  Applications 

1.  Appropriateness  and  Knowledge  of 
Study  Design — 25  Percent 

The  extent  to  which  the  applicant's 
proposal  addresses: 

(a)  rationale  for  the  proposed  study 
design;  (b)  measurement  of  actual  dose 
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absorbed  and  the  documentation  of 
accompanying  toxicity;  and  (c)  a 
detailed  plan  for  analysis  of  the  data. 

2.  Proposed  Study — 25  Percent 

The  adequacy  of  the  proposal  relevant 
to:  (a)  the  study  purpose,  objectives,  and 
rationale;  (b)  the  quality  of  program 
objectives  in  terms  of  specificity, 
measurability,  and  feasibility;  (c)  the 
specificity  and  feasibility  of  the 
applicant's  timetable  for  implementing 
program  activities  and  timely 
completion  of  the  study;  and  (d)  the 
likelihood  of  the  applicant  completing 
proposed  program  activities  and 
attaining  proposed  objectives  based  on 
the  thoroughness  and  clarity  of  the 
overall  program. 

3.  Relationship  to  Initiative — 15  Percent 

The  extent  to  which  the  application 
addresses  the  areas  of  investigation. 

4.  Technical  Merit  of  the  Methods  and 
Procedures — 15  Percent 

The  technical  merit  of  the  methods 
and  procedures  (analytic  procedures 
should  be  state  of  the  art,  including 
participation  in  a  quality  assurance  and 
quality  control  program  for  comparison 
with  other  research  projects)  for  the 
proposed  project,  including  the  degree 
to  which  the  project  can  be  expected  to 
yield  results  that  meet  the  program 
objective  as  described  in  the  PURPOSE 
section  of  this  announcement. 

5.  Applicant  Capability  and 
Coordination  Efforts — 10  Percent 

The  extent  to  which  the  proposal  has 
described:  the  capability  of  the 
applicant's  administrative  structure  to 
foster  successful  scientific  and 
administrative  management  of  a  study 
and  the  suitability  of  facilities  and 
equipment  available. 

6.  Program  Personnel — 10  Percent 

The  extent  to  which  the  proposed 
program  staff  is  qualified  and 
appropriate,  and  the  time  allocated  for 
them  to  accomplish  program  activities  is 
adequate. 

7.  Program  Budget — (Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  intended  use  of 
cooperative  agreement  funds. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  ATSDR  with  original  plus 
two  copies  of: 

1.  Quarterly  progress  reports;  the 
progress  reports  must  report  on  progress 
toward  addressing  activities  mutually 
agreed  to  by  ATSDR  and  the  recipient 


at  the  time  of  award  and  should  include 
the  following  for  each  program,  function 
or  activity  involved:  (1)  a  comparison  of 
actual  accomplishments  to  the  goals 
established  for  the  period;  (2)  the 
reasons  for  slippage  if  established  goals 
were  not  met;  and  (3)  other  pertinent 
information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget/ 
project  period. 

Send  all  reports  to:  Patrick  A.  Smith, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CENTERS  FOR 
DISEASE  CONTROL),  Room  300,  255 
East  Paces  Ferry  Road,  NE.,  MS  E-13. 
Atlanta,  GA  30305-2209. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each  requirement,  see  Attachment  1  in 
the  application  kit. 
AR98-3     Animal  Subjects 

Requirements 
AR98-9     Paperwork  Reduction  Act 

Requirements 
AR98-10     Smoke- Free  Workplace 

Requirements 
AR98-11     Healthy  People  2000 
AR98-17     Peer  and  Technical  Reviews 

of  Final  Reports  of  Health  Studies — 

ATSDR 
AR98-18     Cost  Recovery— ATSDR 
AR98-19  Third  Party  A^ements— 

ATSDR 

J.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
Sections  104(i),  5(A)and  (15)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980.  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986  (42 
U.S.C.  9604(i)5(A)  and  (15)]. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  93.200,  93.201, 
93.203. 

K.  Where  To  Obtain  Additional 
Information 

Please  refer  to  Announcement 
Number  98104  when  requesting 
information  and  submitting  an 
application. 

To  receive  additional  WTitten 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  of  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Patrick 


A.  Smith,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CENTERS  FOR  DISEASE  CONTROL). 
255  East  Paces  Ferry  Road,  NE.,  Room 
300,  Mailstop  E-13,  Atlanta,  Georgia 
30305-2209.  telephone (404) 842-6803. 

INTERNET  address  phs3@cdc.gov. 

For  programmatic  technical  assistance 
contact:  Mike  Youson,  Deputy  Director. 
Division  of  Toxicology,  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR),  1600  Clifton  Road.  NE.. 
Mailstop  E-29,  Atlanta,  Georgia  30333. 
telephone  (404)  639-6300. 

INTERNET  address  mayl@cdc.gov. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  512-1800. 

This  and  other  CENTERS  FOR 
DISEASE  CONTROL/ATSDR 
announcements  are  available  through 
the  CDC  homepage  on  the  Internet: 
http://www.cdc.gov. 

Dated:  August  18,  1998. 
Geor;^  Jones, 

Director,  Office  of  Policy  and  External  Affairs. 
Agency  for  Toxic  Substances  and  Disease 
Registry. 

|FR  Doc.  98-22605  Filed  8-21-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Fees  for  Sanitation  inspections  of 
Cruise  Ships 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services  (HHS). 
action:  Notice. 

SUMMARY:  This  notice  armounces  fees 
for  vessel  sanitation  inspections  for 
fiscal  year  1999,  October  1.  1998 
through  September  30.  1999. 
EFFECTIVE  DATE:  October  1.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  M.  Harper,  Chief,  Vessel 
Sanitation  Program,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
4770  Buford  Highway,  NE.,  Mailstop  F- 
16,  Atlanta,  Georgia  30341-3724. 
telephone  (770)  488-3524,  email  DMH2 
©CDC.GOV. 
SUPPLEMENTARY  INFORMATION: 
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Purpose  and  Background 

The  fee  schedule  for  sanitation 
inspections  of  passenger  cruise  ships 
currently  inspected  under  the  Vessel 


Sanitation  Program  (VSP)  was  first 
published  in  the  Federal  Register  on 
November  24.  1987  (52  FR  45019).  and 
CDC  began  collecting  fees  on  March  1 . 
1988.  Since  then,  CDC  has  published 


the  fee  schedule  annually.  This  notice 
announces  fees  effective  October  1. 
1998. 

The  formula  used  to  determine  the 
fees  is  as  follows: 


Average  cost  per  inspection  « 


Total  Cost  of  VSP 


Weighted  No.  of  Annual  Inspections 


The  average  cost  per  inspection  is 
multiplied  by  a  size/cost  factor  to 
determine  the  fee  for  vessels  in  each 
size  category.  The  size/cost  factor  was 
established  in  the  proposed  fee  schedule 
published  in  the  Federal  Register  on 
July  17.  1987  (52  FR  27060).  and  revised 
in  a  schedule  published  in  the  Federal 
Register  on  November  28.  1989  (54  FR 
48942).  The  revised  size/cost  factor  is 
presented  in  Appendix  A. 

Fee 

The  fee  schedule  is  presented  in 
Appendix  A  and  will  be  effective 
October  1,  1998.  through  September  30, 
1999.  However,  should  a  substantial 
increase  occur  in  the  cost  of  air 
transportation,  it  may  be  necessary  to 
readjust  the  fees  before  September  30, 
1999,  since  travel  constitutes  a  sizable 
portion  of  the  costs  of  this  program.  If 
such  a  readjustment  in  the  fee  schedule 
is  necessary,  a  notice  will  be  published 
in  the  Federal  Register  30  days  before 
the  effective  date. 

Applicability 

The  fees  will  be  applicable  to  all 
passenger  cruise  vessels  for  which 
inspections  are  conducted  as  part  of 
CDC's  Vessel  Sanitation  Program. 

Dated:  August  18.  1998. 

Thena  M.  Durham, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 


Fee  Schedule  October  l ,  1 998- 
September  30,  1999— Continued 


Appendix 

A— Size/Cost  Factor 

Vessel  size 

GRT' 

Average 
cost  X 

Extra  Small  .... 

Small  

Medium  

Large  

Extra  Large  ... 

(<  3,001) 
(3.001-15,000) 
(15.001-30.000) 
(30.001-60,000) 
(  60,000) 

0.25 
0.5 

1.0 
1.5 
2.0 

Fee  Schedule  October  1,  1998- 
September  30,  1999 


Vessel  size 

GRT' 

Fee 

Extra  Small 

Small  

Medium  

Large  

{<  3,001) 
(3,001-15,000) 
(15,001-30,000) 
(30,001-60,000) 

SI  ,075 
2,150 
4,300 
6.450 

Vessel  size 

GRT^ 

Fee 

Extra  Large  

(>60,000) 

8,600 

'  GRT-Gross    Register    Tonnage    in    cubic 
feet,  as  shown  in  Lloyd's  Register  of  Shipping. 

Inspections  and  reinspections  involve 
the  same  procediure,  require  the  same 
amount  of  time,  and  will,  therefore,  be 
charged  at  the  same  rate. 
[FR  Doc.  98-22606  Filed  8-21-98:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidren  and 
Families 

Privacy  Act  of  1974;  New  System  of 
Records 

agency:  Office  of  Child  Support 
Enforcement,  ACF,  HHS. 

ACTION:  Notification  of  a  new  system  of 
records. 

summary:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974 
(5  U.S.C.  552a),  the  Office  of  Child 
Support  Enforcement  (OCSE)  is 
publishing  a  notice  of  a  new  system  of 
records,  09-80-0202,  "Federal  Case 
Registry  of  Child  Support  Orders."  We 
are  also  proposing  routine  uses  for  this 
new  system. 

DATES:  HHS  invites  interested  parties  to 
submit  comments  on  the  proposed 
notice  within  September  21,  1998.  HHS 
has  sent  a  report  of  a  New  System,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  to  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (OMB)  on 
August  17,  1998  pursuant  to  paragraph 
4c  of  Appendix  I  to  OMB  Circular  No. 
A-130,  Management  of  Federal 
Information  Resources,  dated  February 
20.  1996.  61  FR  6428.  The  new  system 
will  be  effective  October  1, 1998,  unless 


HHS  receives  comments  which  would 
result  in  a  contrary  determination. 
ADDRESSES:  Please  address  comments 
to:  Donna  Bonar,  Director,  Division  of 
Program  Operations,  Office  of  Child 
Support  Enforcement,  370  L'Enfant 
Promenade.  SW,  4th  Floor  East, 
Washington,  DC  20447,  (202)  401-9271. 

Comments  received  will  be  available 
for  inspection  at  the  address  specified 
above  from  9  a.m.  to  5  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Bonar,  Director,  Division  of 
Program  Operations,  Office  of  Child 
Support  Enforcement,  370  L'Enfant 
Promenade,  SW,  4th  Floor  East, 
Washington,  DC  20447,  (202)  401-9271. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  is  required  to  establish  and 
conduct  a  Federal  Parent  Locator 
Service  (Service)  pursuant  to  sections 
453  and  454  of  the  Social  Security  Act 
(the  Act)  (42  U.S.C.  653  and  654).  The 
service  is  a  computerized  national 
location  network  which  provides 
information  to  authorized  persons  for 
the  pvupose  of  establishing  parentage; 
establishing,  setting  the  amount  of, 
modifying  or  enforcing  child  support 
obligations;  determining  who  has  or 
may  have  parental  rights  with  respect  to 
a  child;  enforcing  a  State  or  Federal  law 
with  respect  to  the  unlawful  taking  or 
restraint  of  a  child;  or  making  or 
enforcing  a  child  custody  or  visitation 
determination  as  defined  in  section 
463(d)(1)  of  the  Act  (42  U.S.C. 
463(d)(1)). 

The  Office  of  Child  Support 
Enforcement  tOCSE)  proposes  to 
establish  a  new  system  of  records:  09- 
80-0202,  "Federal  Case  Registry  of 
Child  Support  Orders"  (FCR).  This 
system  of  records  is  being  added  in 
accordance  wdth  section  453(h)(1)  of  the 
Act,  (42  U.S.C.  653(h)(1))  which 
requires  the  Secretary  of  Health  and 
Human  Services  to  establish  and 
maintain  an  automated  registry  known 
as  the  Federal  Case  Registry  of  Child 
Support  Orders.  The  FCR  vdll  contain 
abstracts  of  support  orders  and  other 
information  described  in  section 
453(h)(2)  of  the  Act  (42  U.S.C. 
653(h)(2)),  with  respect  to  each  case  and 
order  in  each  State  Case  Registry,  as 
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furnished  and  regularly  updated  by  the 
States.  This  system  of  records  will  be 
used  to  allow  States  to  obtain  current 
information  on,  or  facilitate  the  location 
of.  persons  specified  in  section  453(a)  of 
the  Act  (42  U.S.C.  653(a)).  The  Federal 
Case  Registry  and  another  component  of 
the  Service,  the  National  Directory  of 
New  Hires  (contained  in  the  Federal 
Parent  Locator  and  Federal  Tax  Refund 
Offset  System,  DHHS/OCSE  No.  09-90- 
0074)  will  automatically  match  each 
other  on  an  ongoing  basis. 

These  automatic  matches  will  enable 
the  Service  to  determine  if  a  newly- 
hired  employee  is  a  participant  in  a 
child  support  case  anywhere  in  the 
country.  These  automatic  matches  will 
also  enable  the  Service-to  alert  States 
when  other  States  have  registered  the 
same  individuals. 

The  FCR  system  of  records  will 
include  records  that  contain  the 
following  information:  Names 
(including  alternative  names);  social 
security  numbers  (including  alternative 
numbers);  birth  dates;  participant  type 
(custodial  party,  noncustodial  parent, 
putative  father,  child);  sex;  case  type 
(IV-D,  non-IV-D)  indication  of  an  order; 
family  violence  indicator  (domestic 
violence  or  child  abuse);  locate  request 
type  (reason  for  locate);  locate  source 
(source  which  State  wishes  to  check  for 
data);  State  Federal  Information 
Processing  Standard  code;  county  code; 
State  case  identification  number;  and 
State  member  identification  number. 

The  records  in  this  system  will  be 
maintained  in  a  secure  manner 
compatible  with  their  content  and  use. 
Approved  users  will  be  required  to 
adhere  to  the  provisions  of  the  Privacy 
Act  and  the  HHS  Privacy  Act 
Regulations.  The  System  Manager  will 
control  access  to  the  data.  Access  to  data 
in  this  system  is  restricted  to  persons 
whose  official  duties  require  the  use  of 
such  information,  i.e.,  OCSE  employees 
and  contractors  responsible  for 
implementing  the  FCR. 

When  a  State  notifies  the  FCR  that 
there  is  reasonable  evidence  of  domestic 
violence  or  child  abuse,  and  that 
disclosure  could  be  harmful  to  the  party 
or  the  child,  the  Service  will  place  a 
family  violence  (FV)  indicator  in  the 
record(s)  of  such  person(s).  Thereafter, 
no  information  about  such  person(s) 
will  be  disclosed  from  the  FCR.  Rather, 
the  FCR  will  return  a  notice  indicating 
that  "Disclosure  is  Prohibited."  The  FV 
designation  can  only  be  removed  by  the 
State  or  States  that  placed  the 
designation.  Information  from  records 
with  the  FV  designation  may,  however, 
be  disclosed  to  a  court  or  its  agents 
pursuant  to  section  453(b)(2)(B)  of  the 
Act  (42  U.S.C.  653(b)(2)(B)).  Data  may 


also  be  withheld  if  its  release  would 
violate  national  security  or  policy 
interests  or  compromise  the 
confidentiality  of  census  data. 

The  records  will  be  stored  on  discs, 
computer  tapes,  and  hard  copv.  Rooms 
where  records  are  to  be  stored  will  be 
locked  when  not  in  use.  During  regular 
business  hours  rooms  will  be  unlocked 
but  controlled  by  on-site  personnel. 

The  routine  uses  include  disclosures 
to  States,  Courts,  their  agents  or 
attorneys,  and  representatives  of  certain 
children  for  purposes  of  establishing 
parentage;  establishing,  setting  the 
amount  of,  modifying  or  enforcing  child 
support  obligations;  and  determining 
who  have  or  may  have  parental  rights 
with  respect  to  a  child.  Disclosures  for 
the  purposes  of  enforcing  a  State  or 
Federal  law  with  respect  to  the  unlawful 
taking  or  restraint  of  a  child,  or  making 
or  enforcing  a  child  custody  or 
visitation  determination  may  also  be 
made.  Additional  routine  uses  include 
disclosures  to  the  U.S.  Central  Authority 
(under  the  Hague  Convention  on 
International  Child  Abduction)  for  the 
purpose  of  locating  a  child  or  parent; 
disclosures  to  State  child  welfare,  and 
foster  case  agencies  to  aid  in 
administration  of  these  programs; 
disclosures  to  State  agencies  for  the 
purpose  of  assisting  States  in  carrx'ing 
out  their  responsibilities  under 
programs  operated  under  Titles  IV-D 
and  IV-A  of  the  Act;  disclosures  to  the 
Social  Security  Administration  for 
name,  birth  date  and  social  security 
number  verification;  disclosures  to  the 
Treasury  Department  for  the  purposes  of 
administering  sections  of  Title  26;  and 
disclosures  for  research  purposes  where 
authorized  by  law. 

Dated;  August  6.  1998. 
David  Gray  Ross, 

Commissioner. 

09-80-0202 
SYSTEM  NAME: 

Federal  Case  Registr\-  of  Child 
Support  Orders  (FCR),'HHS,  OCSE. 

SECuRrrv  classircation: 

None. 

SYSTEM  LOCATJON: 

Office  of  Child  Support  Enforcement. 
370  L'Enfant  Promenade.  SW.,  4th  Floor 
East,  Washington.  DC  20447; 

Social  Security  Administration.  6200 
Security  Boulevard,  Baltimore, 
Maryland  21235. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Records  will  be  maintained  with 
respect  to  all  cases  or  orders  submitted 


by  States  to  the  Federal  Case  Registrv. 
The  cases  and  orders  which  States  will 
submit  to  the  FCR  include  each  case  in 
which  services  are  being  provided  b\ 
the  State  under  the  State  plan  approved 
by  Title  IV-D  of  the  Act.  and  each 
support  order  established  or  modified  in 
the  State  on  or  after  October  1.  1998. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

The  FCR  system  of  records  will 
include  records  that  contain  the 
following  information;  Names 
(including  alternative  names):  social 
security  numbers  (including  alternative 
numbers);  birth  dates:  participant  tvpe 
(custodial  party,  noncustodial  parent, 
putative  father,  child):  sex;  case  tvpe 
(IV-D.  non-lV-D):  indication  of  an 
order:  family  violence  indicator 
(domestic  violence  or  child  abuse): 
locate  request  type  (reason  for  locate), 
locate  source  (source  which  State 
wishes  to  check  for  data):  State  Federal 
Information  Processing  Standard  code; 
county  code:  State  case  identification 
number;  and  State  member 
identification  number. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sections  452  and  453  of  the  Social 
Security  Act  (42  U.S.C.  652  and  653) 
required  the  Secretary  of  HHS  to 
establish  and  conduct  the  Federal 
Parent  Locator  Service,  a  computerized 
national  location  network  which 
provides  address  and  social  security 
number  information  to  State  and  local 
CSE  agencies. 

PURPOSE(S): 

The  priman,'  purpose  of  the  FCR  will 
be  to  improve  States'  abilities  to  locate 
parents  and  collect  child  support.  The 
FCR  will  consist  of  State  case  registr\' 
information,  and  will  contain  abstracts 
of  case  and  order  information  with 
respect  to  each  case  and  order  in  each 
State  Case  Registry.  At  least  ever\-  two 
business  days,  the  FCR  will  be  matched 
against  the  National  Directon,'  of  New 
Hires  (NDNH),  another  component  of 
the  Federal  Parent  Locator  Service,  to 
determine  if  a  newly  hired  employee 
included  in  the  NDNH  is  a  participant 
in  a  child  support  case  anywhere  in  the 
countr\'.  Within  two  business  days  after 
a  comparison  reveals  a  match  with 
respect  to  an  individual,  the  Service 
will  report  the  match  as  well  as  the 
information  regarding  the  individual's 
current  employment  and  other  pertinent 
information  to  the  State  agency  or 
agencies  responsible  for  the  case.  The 
Service  will  also  alert  States  when  other 
States  have  registered  the  same 
individuals  on  the  FCR. 

The  new  system  of  records  will 
include  a  Family  Violence  (FV) 
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indicator  in  the  FCR  to  prevent 
disclosure  of  the  records  of  any  person 
a  State  associates  with  FV.  When  a  Slate 
notifies  the  FCR  that  there  is  reasonable 
evidence  of  domestic  violence  or  child 
abuse,  and  that  disclosure  could  be 
harmful  to  the  party  or  the  child,  the 
FCR  will  not  disclose  any  information 
from  the  records.  In  this  instance,  the 
FCR  will  return  a  notice  indicating  that 
"Disclosure  is  Prohibited."  A  FV 
designation  can  only  be  removed  by  the 
State  that  placed  the  designation,  and 
the  designation  may  be  placed  by  more 
than  one  State  on  the  same  person. 
However,  information  from  the  records 
containing  a  FV  designation  may  be 
disclosed  bv  court  order  pursuant  to 
section  453'(b)(2)(B)  of  the  Act  (42  U.S.C. 
653(b)(2)(B)). 

ROUTINE  USES  OF  RECORDS  MAirfTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

The  routine  uses  proposed  for  this 
system  are  compatible  with  the  stated 
purpose  of  the  system.  Information  from 
the  Federal  Case  Registn,'  mav  be 
disclosed  to  the  following  entities:  (1) 
Under  section  453(c)(1)  of  the  Act  (42 
U.S.C.  653(c)(1)),  to  agents  and  attorney 
of  a  State  which  has  in  effect  an 
approved  plan  under  Title  IV-A  of  the 
Act  who  have  duty  or  authority  to 
collect  child  and  spousal  support;  (2) 
Under  section  453(c)(2)  of  the  Act  (42 
U.S.C  653(c)(2)).  to  a  Court  or  its  agent 
which  has  authority  to  issue  an  order 
against  a  noncustodial  parent  for  child 
support  or  to  serve  as  the  initiating 
court  in  an  action  to  seek  a  child 
support  order  against  a  noncustodial 
parent:  (3)  Under  section  453(c)(3)  of  the 
Act  (42  U.S.C.  653(c)(3)).  to  a  resident 
parent,  legal  guardian,  or  attorney  or 
agent  of  a  child  not  receiving  TANF 
benefits:  (4)  Under  section  453(c)(4)  of 
the  Act  (42  U.S.C.  653(c)(4)),  to  a  Stale 
agency  administering  a  child  welfare 
program  operated  under  a  State  plan 
pursuant  to  subchapter  1  of  Title  IV-B 
of  the  Act  or  a  State  plan  pursuant  to 
subchapter  2  of  Title  IV-B  of  the  Act,  or 
to  a  State  agency  that  is  administering 
a  program  operated  under  a  State  plan 
pursuant  to  Title  IV-E  of  the  Act:  (5) 
Under  section  653(j)(l)(B)  of  the  Act  (42 
U.S.C.  653(j)(l)(B)),  to  the  Social 
Security  Administration  for  verification 
of  name,  social  security  number,  and 
birth  dates:  and  employer  identification 
number;  (6)  Under  section  453(j)(2)(B)  of 
the  Act  (42  U.S.C.  653(j)(2)(B)),  to  State 
agencies  responsible  for  paternity 
establishment  or  child  support  cases:  (7) 
Under  section  453(j)(3)(B)  of  the  Act  (42 
U.S.C  653(j)(3)(B)).  to  Slate  agencies  for 
the  purpose  of  assisting  States  to  carry 
out  their  responsibilities  under 


programs  operated  under  Title  IV-D  and 
IV-A  of  the  Act;  (8)  Under  section 
463(d)(2)(A)  of  the  Act  (42  U.S.C. 
663(d)(2)(A)),  to  agents  or  attorneys  of 
States  who  have  the  duty  or  authority  to 
enforce  child  custody  or  visitation 
determinations;  (9)  Under  section 
453(d)(2)(B)  of  the  Act  (42  U.S.C. 
663(d)(2)(B)),  to  a  Court  or  its  agent  with 
the  jurisdiction  to  make  or  enforce  a 
child  custody  or  visitation 
determination;  (10)  Under  section 
463(d)(2)(C)  of  the  Act  (42  U.S.C. 
663(d)(2)(C)),  to  agents  or  attorney  of  the 
U.S.  or  of  a  State  who  have  the  authority 
or  duty  to  investigate,  enforce,  or 
prosecute  the  unlawful  taking  or 
restraint  of  a  child;  (11)  Under  section 
463(e)  of  the  Act  (42  U.S.C.  663(e)),  to 
the  U.S.  Central  Authority  for  the 
purpose  of  locating  any  parent  or  child 
on  behalf  of  an  applicant  to  the  Central 
Authority;  (12)  Pursuant  to  Pub.  L.  105- 
34,  Title  X,  sections  1090(a)(2)  and  (4). 
to  the  Secretary  of  Treasury  for  the 
purpose  of  administering  sections  of 
Title  26  which  grant  tax  benefits  based 
on  support  or  residence  of  children;  (13) 
Where  permitted  by  law.  to  researchers 
for  the  purpose  of  conducting  research 
consistent  with  the  pertinent  statutory 
authority. 

DISCLOSURES  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  Secretary  of  Health  and  Human 
Services  house  the  FCR  in  the  Social 
Security  Administration's  National 
Computer  Center  in  Baltimore, 
Maryland.  A  Direct  Access  Storage  Data 
(DASD)  unit  will  be  used  for  storage. 
FCR  records  will  be  maintained  on  disc 
and  computer  tape,  and  hard  copy. 

RETRIEVABILfTY: 

System  records  can  be  accessed  by 
either  a  Slate  assigned  case 
identification  number  or  Social  Security 
Number. 

safeguards: 

1.  Authorized  Users:  Data  stored  on 
computer  files  are  accessed  by 
passwords  known  only  to  persons  who 
are  responsible  for  implementing  the 
FCR.  Access  to  information  in  the  FCR 
system  is  limited  to  approved  users 
whose  official  duties  require  access  to 
this  information. 

2.  Physical  Safeguards:  Rooms  where 
records  are  stored  will  be  locked  when 
not  in  use.  During  regular  business 
hours  rooms  will  be  unlocked  but 
controlled  by  on-site  personnel. 


3.  Procedural  and  Technical 
Safeguards:  A  password  is  required  to 
access  the  terminal  and  a  data  set  name 
restricts  the  release  of  the  data  to  only 
approved  users.  All  users  of  the  FCR 
system  are  required  to  have  in  effect 
safeguards,  applicable  to  all  confidential 
information  that  are  designed  to  protect 
the  privacy  rights  of  the  parties;  they 
must  also  have  safeguards  against  any 
unapproved  use  or  disclosure  of 
information  contained  in  the  FCR. 

RETENTION  AND  DISPOSAL: 

(1)  Records  pertaining  to  a  child  will 
be  deleted  from  the  FCR  when  a  Slate 
dissociates  the  last  custodial  parent, 
non-custodial  parent,  or  putative  father 
from  the  case  or  order,  and  no  child 
included  in  the  case  or  order  is 
associated  with  any  other  FCR  case  or 
order;  (2)  Records  containing  a  Family 
Violence  Indicator  will  be  removed  from 
the  FCR  when  the  State  that  initiated 
the  indicator  requests  that  the  record  be 
removed  from  the  FCR  or  when  the 
Stale  closes  the  last  case  or  order 
including  the  person  connected  to  an 
indicator;  (3)  Records  of  information 
provided  by  the  FCR  to  authorized  users 
will  be  maintained  only  long  enough  to 
communicate  the  information  to  the 
appropriate  State  or  Federal  agent. 
Thereafter,  the  information  provided 
will  be  destroyed;  (4)  Records  pertaining 
to  disclosures  (including  information 
provided  by  States,  Federal  agencies 
contacted,  and  an  indication  of  the 
type(s)  of  information  relumed),  will  be 
stored  on  a  history  tape  and  in  hard 
copy  for  two  years  and  then  destroyed; 
and  (5)  Any  record  relating  or 
potentially  relating  to  a  fraud  or  abuse 
investigation  or  a  pending  or  ongoing 
legal  action  including  a  class  action, 
will  be  retained  until  conclusion  of  the 
investigation  or  legal  action.  This 
exception  will  protect  information 
relevant  to  a  pending  case  from  being 
prematurely  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Program  Operations 
Division,  Office  of  Child  Support 
Enforcement,  Department  of  Health  and 
Human  Services,  370  L'Enfant 
Promenade,  SW.,  4th  Floor, 
Washington,  DC  20447. 

NOTIFICATION  PROCEDURES: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  listed  above.  The 
requester  must  provide  his  or  her  full 
name  and  address.  Additional 
information,  such  as  Social  Security 
Number,  dale  of  birth  or  mother's 
maiden  name,  may  be  requested  by  the 
system  manager  in  order  to  distinguish 
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between  individuals  having  the  same  or 
similar  names. 

RECORD  ACCESS  PROCEDURES: 

Individuals  may  have  access  to  their 
records  by  making  a  written  request, 
addressed  to  the  System  Manager 
specified  above.  The  envelope 
containing  the  written  request  must  be 
marked  "Privacy  Act  Request"  or 
"Freedom  of  Information  Act  Request" 
or  both,  in  the  bottom  left-hand  corner. 
The  letter  requesting  access  to  FCR 
records  must  state  the  following:  (1) 
That  the  request  is  being  made  under 
the  Privacy  Act;  Freedom  of  Information 
Act,  or  both,  (2)  the  name,  address,  and 
signature  of  the  requester;  and  (3)  a 
detailed  description  of  the  record 
contents  they  are  seeking. 

COrfTESTING  RECORD  PROCEDURE: 

Individuals  may  request  an 
amendment  of  a  record  which  is  not 
accurate,  relevant,  timely,  or  complete 
by  writing  to  the  System  Manager  at  the 
address  specified  above.  The  envelope 
containing  the  written  request  must  be 
marked  "Privacy  Act  Amendment 
Request"  or  "Freedom  of  Information 
Act  Request"  or  both,  in  the  bottom  left- 
hand  comer.  The  letter  requesting  an 
amendment  to  FCR  records  must  state 
the  following;  (1)  That  the  request  to 
amend  the  record  is  being  made  under 
the  Privacy  Act;  Freedom  of  Information 
Act,  or  both,  (2)  the  individual's  name, 
address,  and  signature;  (3)  a  description 
of  the  contested  information;  (4)  the 
reason  why  the  information  should  be 
amended;  and  (5)  documentation  to 
show  that  the  information  is  inaccurate, 
irrelevant,  untimely,  or  incomplete. 
Individuals  who  are  contesting  records 
must  also  be  able  to  prove  their  identity. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from 
departments,  agencies,  or 
instrumentalities  of  the  United  States  or 
any  State. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
|FR  Doc.  98-22581  Filed  8-21-98;  8:45  am] 

BILUNG  CODE  41 84-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98C-0676] 

Warner-Jenklnson  Co.,  Inc.;  Filing  of 
Color  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  VVarner-Jenkinson  Co.,  Inc.,  has 
filed  a  petition  proposing  that  the  color 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  External  D&C 
Violet  No.  2  in  coloring  externally 
applied  drug  products. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vivian  M.  Gilliam.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3167. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  721(d)(1)  (21  U.S.C.  379e(d)(l)), 
notice  is  given  that  a  color  additive 
petition  (CAP  8C0261)  has  been  filed  by 
VVarner-Jenkinson  Co.,  Inc.,  107  Wade 
Ave.,  South  Plainfield,  NJ  07080.  The 
petition  proposes  to  amend  the  color 
additive  regulations  to  provide  for  the 
safe  use  of  External  D&C  Violet  No.  2  in 
coloring  externally  applied  drug 
products. 

The  agency  has  determined  under  21 
CFR  25.32(l)'that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  luly  28.  1998 
Laura  M.  Tarantino, 

Acting  Director,  Office  of  Premarket 
Approval.  Center  for  Food  Safety  and  Applied 
Xutrition. 

|FR  Doc.  98-22569  Filed  8-21-98;  845  am] 

BILUNG  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98F-0675] 

The  Dow  Chemical  Co.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  The  Dow  Chemical  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  polyethylenepolyamines 
as  cross-linking  agents  for  epoxy  resins 
in  coatings  intended  for  use  in  contact 
with  food. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon.  Center  for  Food 


Safety  and  Applied  Nutrition  (HFS- 
205).  Food  and  Drug  Administration. 
200  C  St.  SW.,  Washington.  DC  20204. 
202-418-3086. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  .^ct 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4606)  has  been  filed  bv 
The  Dow  Chemical  Co.,  2030  Dow 
Center.  Midland.  MI  48674.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  175.300  Resinous  and 
polymeric  coatings  (21  CFR  175.300)  to 
provide  for  the  safe  use  of 
polyethylenepolvamines  as  cross- 
linking  agents  for  epoxy  resins  in 
coatings  intended  for  use  in  contact 
with  food. 

The  agencv  has  determined  under  21 
CFR  25.32(j)"that  this  action  is  of  the 
type  that  does  not  individuallv  or 
cumulatively  have  a  significant  effect  on 
the  environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Dated.  July  28,  1998. 
Laura  M.  Tarantino. 

Acting  Director.  Office  of  Premarket 
.\pproval.  Center  for  Food  Safety  and  Applied 
.\utntion 

!FR  Doc  98-22570  Filed  8-21-98;  8  45  am] 

BILUNG  CODE  4160-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Arthritis  Advisory  Committee;  Notice 
of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Arthritis 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  September  16.  1998.  8  a.m.  to 
5  p.m. 

Location:  Gaithersburg  Holiday  Inn. 
Walker  and  Whetstone  Rooms.  Two 
Montgomerv  X'illage  A\e..  Gaithersburg. 
MD. 

Contact  Person:  Gail  M.  Dapolito  or 
Bill  Freas.  Center  for  Biologies 
Evaluation  and  Research  lHFM-21). 
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Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockviile.  MD  208.57. 
.301-827-1289.  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (.301-44.1-0572  in  the 
Washington,  DC  area),  code  12532. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss 
the  safety  and  efficacy  of  biologies 
license  application  98-0286.  Enbre!''^'^' 
(etanercept,  Immunex)  for  the  treatment 
of  rheumatoid  arthritis. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  September  10,  1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  11 
a.m.  and  12  m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contac:t 
person  before  September  10,  1998.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Datec!:  August  U,  1498. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
!FR  Doc.  98-22572  Filed  8-21-98;  8:45  ami 

BILLING  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Blood  Products  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  .Administration, 


HHS. 

ACTION:  N'otice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

\'ame  of  Committee:  Blood  Products 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  September  17.  1998,  8  a.m.  to 
6  p.m..  and  September  18.  1998.  8  a.m. 
to  3:30  p.m. 


Location:  DoubleTree  Hotel,  1750 
Rockviile  Pike,  Rockviile,  MD. 

Contact  Person:  Linda  A.  Smallwood, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-350).  Food  and  Drug 
Administration.  1401  Rockviile  Pike, 
Rockviile,  MD  20852,  301-827-3514,  or 
FDA  Advisory  Committee  Information 
Line, 1-800-741-8138 (301-443-0572 
in  the  Washington,  DC  area),  code 
19516.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  September  17,  1998.  the 
committee  will  hear:  (1)  Updates  on 
HCV  nucleic  acid  testing;  (2)  year  2000 
computer  software;  (3)  recent  review  of 
albumin  clinical  trials;  (4)  informational 
summaries  on  the  Hematopoietic/ 
Progenitor  Cell  Products  VVorkshop, 
Granulocytes  for  Transfusion  Workshop, 
Nucleic  Acid  Testing  for  HCV  and  Other 
Viruses  in  Blood  Donors  Workshop;  and 
(5)  an  informational  presentation  on  TT 
\  irus  and  trc^nsfusion  safety.  In  the 
afternoon,  the  committee  will  discuss 
and  make  recommendations  on  the 
Abbott  Laboratories  PRISM  Detection 
Assay  for  HBsAg,  .Anti-HCV.  and  Anti- 
HTLV-I/II.  On  September  18.  1998.  the 
committee  will  discuss  and  make 
recommendations  on  the  topic  of 
routine  leukoreduction  of  blood 
components. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  September  4.  1998.  On 
September  17,  1998,  oral  presentations 
from  the  public  will  be  scheduled 
between  approximately  3:30  p.m.  and  4 
p.m.  and  on  September  18,  1998, 
between  approximately  11:15  a.m.  and 
1:30  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  September  4,  1998,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  August  12.  1998. 
Michael  A.  Friedman. 

Deputy  Commissioner  for  Operations. 

IFK  Doc.  98-22566  Filed  8-21-98;  8:45  am) 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Medical  Gas;  Notice  of  Public 
Workshop 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice  of  public  workshop. 

The  Food  and  Drug  Administration 
(FDA)  (Nashville  District  Office)  is 
announcing  the  following  public 
workshop:  Medical  Gas  Workshop.  The 
topics  to  be  discussed  are  current  good 
manufacturing  practice  issues  for  the 
medical  gas  industry,  including  air 
liquefaction,  transfilling.  and  hospital 
installations. 

Date  and  Time:  The  public  workshop 
will  be  held  on  Tuesday,  October  27, 
1998.  8  a.m.  to  4:30  p.m. 

Location:  The  public  workshop  will 
be  held  at  the  Holiday  Inn  Select. 
Nashville  Opryland/Airport.  2200  Elm 
Hill  Pike.  Nashville.  TN  37214.  Maps  to 
the  public  workshop  location  will  be 
faxed  upon  request. 

Contact:  Kari  L.  Norton,  Food  and 
Drug  Administration.  297  Plus  Park 
Blvd..  Nashville,  TN  37217.  615-781- 
5380,  ext.  112.  FAX  615-781-5391,  or  e- 
mail  "knorton@ora.fda.gov". 

Registration:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
number)  to  the  contact  person  by 
Friday,  October  2,  1998.  Please  include 
"Medical  Gas  Workshop  Registration" 
in  the  subject  line.  There  is  no 
registration  fee  for  this  public 
workshop.  Space  is  limited  to  150 
registrants,  and  further  limited  to  2 
attendees  per  firm.  Firms  desiring  more 
than  two  slots  may  be  accommodated  if 
there  are  vacancies. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  Kari 
L.  Norton  at  least  7  days  in  advance. 

Dated:  August  11.  1998. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policv 

Coordination. 

|FR  Doc.  98-22567  Filed  8-21-98;  8:45  am] 

BILLING  CODE  4160-01-F 


Federal  Register /Vol.  63,  No.  163 /Monday.  August  24.  1998 /Notices 


45075 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98D-0362] 

Draft  Guidance  for  Industry  on  Stability 
Testing  of  Drug  Substances  and  Drug 
Products;  Availability;  Extension  of 
Comment  Period 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  extension  of  comment 

period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
December  8,  1998,  the  comment  period 
for  the  draft  guidance  for  industry 
entitled  "StabiHty  Testing  of  Drug 
Substances  and  Drug  Products."  The 
draft  guidance  provides 
recommendations  regarding  the  stability 
studies  that  should  be  performed  to 
support  new  drug  applications  (NDA's), 
abbreviated  new  drug  applications 
(ANDA's),  investigational  new  drug 
applications  (IND's),  biologies  license 
applications  (BLA's),  product  license 
applications  (PLA's),  and  supplements 
to  these  applications.  FDA  published  a 
notice  of  availability  of  the  draft 
guidance  in  the  Federal  Register  of  June 
8,  1998  (63  FR  31224).  FDA  is  taking 
this  action  in  response  to  several 
requests  for  an  extension. 
DATES:  Written  comments  on  the  draft 
guidance  may  be  submitted  by 
December  8,  1998.  General  comments 
on  the  draft  guidance  are  welcome  at 
any  time. 

ADDRESSES:  Copies  of  the  draft  guidance 
for  industry  are  available  on  the  Internet 
at  "http://www.fda.gov/cder/guidance/ 
index.htm".  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Drug  Information  Branch  (HFD-210). 
Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Comments 
are  to  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  J.  Furnkranz.  Center  for  Drug 
Evaluation  and  Research  (HFI>-625). 
Food  and  Drug  Administration.  7500 
Standish  PL.  Rockville,  MD  20855- 
2737,  301-827-5848. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  8,  1998  (63  FR 
31224),  FDA  published  a  notice 
announcing  the  availability  of  a  draft 
guidance  for  industry  entitled  "Stability 
Testing  of  Drug  Substances  and  Drug 
Products."  The  draft  guidance  provides 
recommendations  regarding  the  stability 
studies  that  should  be  performed  to 
support  NDA's,  ANDA's,  IND's,  BLA's. 
PLA's,  and  supplements  to  these 
applications.  Interested  persons  were 
given  until  September  9,  1998,  to  submit 
written  comments  on  the  draft  guidance. 

On  June  18,  1998,  FDA  received  a 
letter  from  Perrigo  requesting  that  the 
agency  extend  the  comment  period  on 
the  draft  guidance  120  days.  On  June  29. 
1998,  FDA  received  a  letter  from 
Pharmaceutical  Research  and 
Manufacturers  of  America  requesting 
that  the  agency  extend  the  comment 
period  on  the  draft  guidance  90  days. 

This  draft  guidance  is  long  and 
complex  and  introduces  a  number  of 
new  issues.  Therefore  the  agency  has 
decided  to  extend  the  comment  period 
on  the  draft  guidance  to  December  8, 
1998,  to  allow  the  public  more  time  to 
review  and  comment  on  its  contents. 

Interested  persons  may.  on  or  before 
December  8,  1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft  guidance. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

Dated:  August  12.  1998. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

IFR  Doc.  98-22565  Filed  8-21-98;  8:45  amj 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  publishes 
abstracts  of  information  collection 
requests  under  review  by  the  office  of 
Management  and  Budget,  in  compliance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35).  To  request 
a  copy  of  the  clearance  request 
submitted  to  0MB  for  review,  call  the 
HRSA  Reports  Clearance  Office  at  (301) 
443-1129.  The  following  request  has 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  Paperwork  Reduction  Act  of 
1995: 

Proposed  Project:  Evaluation  of 
Health  Care  for  the  Homeless 
Program. — New — This  is  a  request  for 
approval  to  collect  data  to  develop  and 
test  emergency  department  (ED) 
utilization  rates  as  a  measure  of 
effectiveness  of  the  Bureau  of  Primarv 
Health  Care's  (BPHC)  Health  Care  for 
the  Homeless  (HCH)  program.  The  HCH 
Program  is  a  Federal  grant  program 
authorized  by  section  330(h)  of  the 
Public  Health  Ser\'ice  Act.  This  program 
seeks  to  improve  access  by  homeless 
individuals  to  primary  health  care  and 
substance  abuse  treatment. 

Data  will  be  collected  in  five 
communities  in  which  there  are  Health 
Care  for  the  Homeless  (HCH)  grantees. 
Between  250-300  single  homeless 
persons  will  be  interviewed  at  soup 
kitchens  in  each  of  the  five 
communities.  The  objective  is  a  total 
.sample  of  1,350.  There  will  be  five 
categories  of  questions  respondents  will 
be  asked:  Emergency  Room  Visits, 
Inpatient  Hospital  Utilization. 
Outpatient  Health  Care  Utilization. 
Health  Status  and  Perceived  Need  for 
Health  Care,  and  Demographics. 
Information  from  the  study  will  be  used 
in  conjunction  with  data  from  ED 
records  of  homeless  individuals  with 
self  reported  ED  use  during  the  study 
period  to  determine  whether  particular 
ED  visits  should  be  considered 
"appropriate  or  "non-appropriate". 

"The  estimated  reporting  burden  is  as 
follows: 


Type  of  report 


Number  of 
responOents 


Minutes  per 
response 


Total  Bur- 
den hours 


Individual 


1.350 


20 


450 
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Written  comments  and 
recommendations  concerning  the 
proposed  int'orniation  collection  should 
be  sent  within  30  davs  of  this  notice  to; 
Laura  Oliven.  Human  Resources  and 
Housing  Branch.  Office  of  Management 
and  Budget.  .\'e\v  Executive  Office 
Buildmg,  Room  10235.  Washington. 
D.C.  20503. 

Dated:  .August  17.  1998. 
[ane  Harri.son, 

Director.  Dni-iion  nf  Policy  Review  and 
Coordinution. 

|FK  Doc.  98-22575  Filed  8-21-98;  8:45  ami 
BILLING  CODE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  September  1998. 

Xame  .Natioriiil  .Advisorv  Council  on  the 
National  Health  Service  Corps  (.NHSC). 

Date  and  Time  September  ^,  19M8;  6:00 
p  m  -9:00  p.m..  September  10-12.  1998;  9:00 
am  -5:00  p.m.;  September  13.  1998;  8:00 
am  -1 1:00  a.m. 

Place:  Sheraton  National  Hotel.  900  South 
Orme  Street.  Arlington.  VA  22204.  (703)  521- 
1900. 

The  meeting  is  open  to  the  public. 

Agenda  Items  will  include,  but  not  be 
limited  to:  In  preparation  for  the  year  2000 
reauthorization  the  National  .Advisory 
Council  has  developed  a  draft  position  paper. 
The  National  Health  Service  Corps  for  the 
21st  Centurv-  ■■  Reactions,  suggestions  and 
criticisms  to  this  paper  will  be  heard  from 
public  and  private  partners  and  other 
interested  organizations  on  September  10-12 
Copies  of  the  draft  paper  will  be  available  at 
the  meeting.  Other  agenda  items  include 
updates  on  the  NHSC  program. 

For  further  information,  cail  Ms.  Eve 
Morrow  at  (301)  594-4144. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  August  17.  1998. 
Jane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 

Coordination. 

(PR  Doc.  98-22574  Filed  8-2  1-98;  8:45  ami 

BILUNG  CODE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)  (2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  September  1998. 

Same:  National  Advisory  Committee  on 

Rural  Health. 

Date  and  Time:  September  13.  1998;  5:00 
p.m.-6:30  p.m.;  September  14-15.  1998;  8:30 
a.m. -5:00  p.m.:  September  16.  1998;  8:30 
p.m. -11:30  a.m. 

Place:  Holiday  Inn.  Georgetown.  2101 
Wisconsin  .Avenue.  Washington.  DC  20007. 
Phone:  (202)  338-4600,  FAX:  (202)  333- 
6113. 

The  meeting  is  open  to  the  public. 

.■\genda:  ,A  special  session  will  be 
conducted  on  Sunday,  September  13,  for 
orientation  fjf  new  members  who  were  just 
appointed.  Monday  will  mclude  a  panel 
discussion  of  "Rural  Researchers  Access  to 
National  Health  Survey  Data."  a  presentation 
and  discussion  of  the  new  guidelines  for 
designating  HF'S.As.  and  a  report  on  "Critical 
.Access  Hospitals."  Tuesday  will  include 
legislative,  telehealth.  and  regulator^' 
updates.  .A  presentation  and  discussion  on 
the  "National  Bipartisan  Commission  on  the 
Future  of  Medicare"  will  be  followed  bv  a 
discussion  of  Department  interests  and 
priorities  for  FY  1999.  Agenda  items  are 
subject  to  change  as  priorities  dictate. 

.Anyone  requiring  information  regarding 
the  subject  Committee  should  contact  .Ms. 
.Arlene  .A.  Granderson.  Office,  or  Rural  Health 
Pt)licy.  Health  Resources  and  Services 
.Administration.  Room  9-05,  Parklawn 
Building.  Rockville,  .Maryland  20857; 
telephone  (301)  443-0835,  FAX  (301)  443- 
2803   Persons  interested  in  attending  any 
portion  of  the  meeting  or  havmg  questions 
regarding  the  meeting  should  contact  Ms. 
Arlene  Granderson  or  Ms.  Lillv  Smetana, 
Office  of  Rural  Health  Policy.  Health 
Resources  and  Services  Administration, 
telephone  (301)  443-0835. 

Dated:  .August  17,  1998. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination 

[FR  Doc.  98-22576  Filed  8-21-98;  8:45  am] 

BILLING  CODE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Publication  of  OIG  Compliance 
Program  Guidance  for  Clinical 
Laboratories 

AGENCY:  Office  of  Inspector  General 
(OIG),  HHS. 


action:  Notice. 


SUMMARY:  This  Federal  Register  notice 
sets  forth  the  OIG's  recently-issued 
Compliance  Program  Guidance  for 
Clinical  Laboratories.  The  OIG  had 
previously  developed  and  published  a 
model  compliance  plan  for  the  clinical 
laboratory  industry  on  March  3.  1997. 
This  Compliance  Program  Guidance  for 
Clinical  Laboratories  is  intended  to  be 
more  consistent  with  compliance 
program  guidances  issued  by  the  OIG 
with  respect  to  the  hospital  industry 
and  to  home  health  agencies,  and  serves 
to  clarify  various  aspects  of  the  original 
model  plan.  As  with  previously-issued 
compliance  program  guidances,  we 
believe  that  the  development  of  this 
guidance  for  clinical  laboratories  will 
continue  as  a  positive  step  towards 
promoting  a  higher  level  of  ethical  and 
lawful  conduct  throughout  the  entire 
health  care  community. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Saxonis,  Office  of  Counsel  to 
the  Inspector  General,  (202)  619-2078. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
a  major  initiative  to  engage  the  private 
health  care  community  in  combating 
fraud  and  abuse,  the  OIG  developed  and 
published  in  the  Federal  Register  a 
model  compliance  plan  for  the  clinical 
laboratories  (62  FR  9435;  March  3, 
1997).  The  compliance  plan  was 
intended  to  provide  clear  guidance  to 
that  aspect  of  the  clinical  laboratory 
industry  that  was  interested  in  reducing 
fraud  and  abuse  within  their 
organizations.  Since  that  issuance,  the 
OIG  has  developed  and  issued  specific 
compliance  program  guidance  for  the 
hospital  industry  and  for  home  health 
agencies. 

This  compliance  program  guidance  is 
intended  to  refine  and  build  on  the 
original  model  guidance  plan  for 
clinical  laboratories.  In  developing  an 
effective  compliance  program,  the  OIG 
has  identified  7  fundamental  elements. 
They  are: 

•  Implementing  written  policies, 
procedures  and  standards  of  conduct; 

•  Designing  a  compliance  officer  and 
compliance  committee; 

•  Conducting  effective  training  and 
education; 

•  Developing  effective  lines  of 
communication; 

•  Enforcing  standards  through  well- 
publicized  disciplinary  guidelines; 

•  Conducting  internal  monitoring  and 
auditing;  and 

•  Responding  promptly  to  detected 
offenses  and  developing  corrective 
action. 

The  development  of  this  new 
Compliance  Program  Guidance  for 
Clinical  Laboratories  has  been  enhanced 
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based  upon  changes  in  Health  Care 
Financing  Administration  (HCFA) 
poHcy,  private  industry's  comments  on 
the  original  model  plan  and  additional 
comments  submitted  by  HCFA  and  the 
Department  of  Justice. 

While  the  key  components  of  the 
original  plan  are  still  included,  this 
Compliance  Program  Guidance  sets 
forth  a  number  of  clarifying  elements. 
Specifically,  the  compliance  guidance: 

•  Focuses  on  the  fact  that  while 
physicians  can  order  any  tests  they 
believe  are  appropriate,  Medicare  will 
only  pay  for  those  tests  which  are 
covered,  reasonable  and  necessar\'; 

•  Recognizes  that  individuals  other 
than  physicians  may  be  authorized  to 
order  tests  in  some  States: 

•  Recognizes  additional  claim 
information,  such  as  requesting  the 
diagnosis  information  contained  in  the 
medical  record,  can  be  obtained  from  an 
authorized  person  rather  than  directly 
from  the  physician; 

•  Notes  that  physicians  are  required 
to  submit  diagnostic  information  to  the 
laboratory  when  ordering  many — 
although  not  all — laboratory  tests; 

•  Emphasizes  the  need  for  the  tests 
performed  in  accordance  with  standing 
orders  to  be  reasonable  and  necessary: 
and 

•  Clarifies  laboratories  should  not 
charge  physicians  a  price  below  fair 
market  value  for  non-federal  health 
program  tests  in  order  to  include  their 
Federal  health  care  business. 

In  addition,  while  tHfe  original  model 
laboratory  compliance  plan  focused  on 
the  billing  of  automated  multichannel 
chemistry  tests,  the  American  Medical 
Association  has  since  deleted  these 
codes  from  the  1998  CPT  coding 
handbook,  and  HCFA  no  longer 
recognizes  these  as  billable  or 
reimbursable  codes.  As  a  result, 
physicians  now  must  individually  order 
tests  that  once  compromised  a 
chemistry  profile.  This  guidance 
specifically  reflects  this  policy  change. 

A  reprint  of  the  OIG's  Compliance 
Program  Guidance  for  Clinical 
Laboratories  follows. 

OIG  Compliance  Program  Guidance  for 
Clinical  Laboratories 

Introduction 

The  Office  of  Inspector  General  (OIG) 
of  the  Department  of  Health  and  Human 
Services  (HHS)  continues  in  its'  efforts  to 
promote  voluntarily  developed  and 
implemented  compliance  programs  for 
the  health  care  industry.  The  following 
compliance  program  guidance  is 
intended  to  assist  clinical  laboratories  in 
developing  effective  internal  controls 
that  promote  adherence  to  applicable 


Federal  and  State  law,  and  the  program 
requirements  of  Federal.  State,  and 
private  health  plans.'  The  adoption  and 
implementation  of  voluntary 
compliance  programs  significantly 
advance  the  prevention  of  fraud,  abuse, 
and  waste  in  the  clinical  laboratory 
industry  while  at  the  same  time  further 
the  fundamental  mission  of  all  health 
care  providers,  which  is  to  provide 
quality  services  and  care  to  patients. 

Within  this  document,  the  OIG 
intends  to  provide  first,  its  general 
views  on  the  value  and  fundamental 
principles  of  clinical  laboratory 
compliance  programs,  and  second, 
specific  elements  that  each  clinical 
laboratory  should  consider  when 
developing  and  implementing  an 
effective  compliance  program.  While 
this  document  presents  basic  procedural 
and  structural  guidance  for  designing  a 
compliance  program,  it  is  not  in  itself  a 
compliance  program.  Rather,  it  is  a  set 
of  guidelines  for  consideration  by  a 
clinical  laboratory  interested  in 
implementing  a  compliance  program. 
The  recommendations  and  guidelines 
provided  in  this  document  must  be 
considered  depending  upon  their 
applicability  to  each  particular  clinical 
laboratory. 

Fundamentally,  compliance  efforts 
are  designed  to  establish  a  culture 
within  a  clinical  laboratory  that 
promotes  prevention,  detection  and 
resolution  of  instances  of  conduct  that 
do  not  conform  to  Federal  and  State 
law,  and  Federal.  State  and  private 
payor  health  care  program  requirements, 
as  well  as  the  clinical  laboratory's 
ethical  and  business  policies.  In 
practice,  the  compliance  program 
should  effectively  articulate  and 
demonstrate  the  organization's 
commitment  to  the  compliance  process. 
The  existence  of  benchmarks  that 
demonstrate  implementation  and 
achievements  are  essential  to  any 
effective  compliance  program. 

Eventually,  a  compliance  program 
should  become  part  of  the  fabric  of 
routine  clinical  laboratory  operations. 

Specifically,  compliance  programs 
guide  a  clinical  laboratory's  governing 
body  (e.g..  Board  of  Directors),  Chief 
Executive  Officer  (CEO),  managers, 
technicians,  billing  personnel,  and  other 
employees  in  the  efficient  management 
and  operation  of  a  clinical  laboratory. 
These  employees  are  especially  critical 


as  an  internal  control  in  the 
reimbursement  and  payment  areas, 
where  claims  and  billing  operations  are 
often  the  source  of  fraud  and  abuse  and. 
therefore,  historically  have  been  the 
focus  of  Government  regulation, 
scrutiny  and  sanctions. 

It  is  incumbent  upon  a  clinical 
laboratory's  corporate  officers  and 
managers  to  provide  ethical  leadership 
to  the  organization  and  to  assure  that 
adequate  systems  are  in  place  to 
facilitate  ethical  and  legal  conduct. 
Indeed,  many  clinical  laboratories  and 
clinical  laboratory  organizations  have 
adopted  mission  statements  articulating 
their  commitment  to  high  ethical 
standards.  A  formal  compliance 
program,  as  an  additional  element  in 
this  process,  offers  a  clinical  laboratory 
a  further  concrete  method  that  mav 
improve  quality  of  services  and  reduce 
waste.  Compliance  programs  also 
pro\ide  a  central  coordinating 
mechanism  for  furnishing  and 
disseminating  information  and  guidance 
on  applicable  statutes,  regulations  and 
other  requirements  of  Federal.  State  and 
private  health  plans. 

Adopting  and  implementing  an 
effective  compliance  program  requires  a 
substantial  commitment  of  time,  energy 
and  resources  by  senior  management 
and  the  clinical  laboratory's  governing 
body.-  Programs  hastily  constructed  and 
implemented  without  appropriate 
ongoing  monitoring  will  likely  be 
ineffective.  While  it  may  require 
significant  additional  resources  or 
reallocation  of  existing  resources  to 
implement  an  effective  compliance 
program,  the  OIG  believes  that  the  long 
term  benefits  of  implementing  the 
program  outweigh  the  costs. 

A.  Benefits  of  a  Compliance  Program 

In  addition  to  fulfilling  its  legal  duty 
to  ensure  that  it  is  not  submitting  false 
or  incorrect  claims  to  Government  and 
private  payors,  a  clinical  laborator\  ma\ 
gain  numerous  additional  benefits  by 
implementing  an  effective  compliance 
program.  Such  programs  make  good 
business  sense  in  that  they  help  a 
clinical  laboratory  fulfill  its 
fundamental  mission  of  providing 
quality  ser\'ices  as  well  as  assisting 
clinical  laboratories  in  identifying 
weaknesses  in  internal  systems  and 
management.  Other  important  potential 
benefits  include  the  abilitv  to: 


'  This  guidance  is  a  republication  of  the  model 
clinical  laboraton.'  compliance  plan  issued  by  the 
OIG  on  February  27.  1997.  This  guidance  has  been 
amended  to  reflect  HCFA  policy  changes  and  to  be 
consistent  with  the  OIG's  Compliance  Program 
Guidance  for  Hospitals  See  63  FR  8987  (February 
23.  1998)  and  the  OIG's  web  site  at  http:// 
www.dhhs.gov/progorg/oig. 


-Indeed,  recent  case  law  suggests  that  the  failure 
of  a  corporate  Director  to  aitem.pt  in  good  faith  to 
institute  a  compliance  program,  in  certain  situations 
may  be  a  breach  of  a  Director's  fiduciary  obligation. 
See.  e.g  .  In  re  Caremark  Intemo'.ional  Inc 
Derivative  Litigation.  698  .^  2d  959  (Ct.  Chanc  Del. 
1996). 
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•  Concretely  demonstrate  to 
employees  and  the  community  at  large 
the  clinical  laboratory's  strong 
commitment  to  honest  and  responsible 
corporate  conduct; 

•  Provide  a  more  accurate  view  of 
employee  behavior  relating  to  fraud  and 
abuse; 

•  Identify  and  prevent  criminal  and 
unethical  conduct; 

•  Improve  the  quality,  efficiency  and 
consistency  of  services; 

•  Create  a  centralized  source  for 
distributing  information  on  health  care 
statutes,  regulations  and  other  program 
directives  related  to  fraud  and  abuse 
and  related  issues; 

•  Develop  a  methodology  that 
encourages  employees  to  report 
potential  problems; 

•  Develop  procedures  that  allow  the 
prompt,  thorough  investigation  of 
alleged  misconduct  by  corporate 
officers,  managers  and  other  employees; 

•  Initiate  immediate,  appropriate,  and 
decisive  corrective  action;  and 

•  Through  early  detection  and 
reporting,  minimize  the  loss  to  the 
Government  from  false  claims,  and 
thereby  reduce  the  clinical  laboratory's 
exposure  to  civil  damages  and  penalties, 
criminal  sanctions,  and  administrative 
remedies,  such  as  program  exclusion. ' 

Overall,  the  OIG  believes  that  an 
effective  compliance  program  is  a  sound 
investment  on  the  part  of  a  clinical 
laboratory. 

The  OIG  recognizes  that  the 
implementation  of  a  compliance 
program  may  not  entirely  eliminate 
fraud,  abuse  and  waste  from  the  clinical 
laboratory  system.  However,  a  sincere 
effort  by  clinical  laboratories  to  comply 
with  applicable  Federal  and  State 
standards,  as  well  as  the  requirements  of 
private  health  care  programs,  through 
the  establishment  of  an  effective 
compliance  program,  significantly 
reduces  the  risk  of  unlawful  or  improper 
conduct. 

B.  Application  of  Compliance  Program 
Guidance 

There  is  no  single  "best"  clinical 
laboratory  compliance  program,  given 
the  diversity  of  laboratories  within  the 
industry.  The  OIG  understands  the 
variances  and  complexities  within  the 
clinical  laboratory  industry  and  is 
sensitive  to  the  differences  among  large 


and  small  clinical  laboratories. 
However,  elements  of  this  guidance  can 
be  used  by  all  clinical  laboratories, 
regardless  of  size,  location  or  corporate 
structure,  to  establish  an  effective 
compliance  program.  We  recognize  that 
some  clinical  laboratories  may  not  be 
able  to  adopt  certain  elements  to  the 
same  comprehensive  degree  that  others 
with  more  extensive  resources  may 
achieve.  This  guidance  represents  the 
OIG's  suggestions  on  how  a  clinical 
laboratory  can  best  establish  internal 
controls  and  monitoring  to  correct  and 
prevent  fraudulent  activities.  By  no 
means  should  the  contents  of  this 
guidance  be  viewed  as  an  exclusive 
discussion  of  the  advisable  elements  of 
a  compliance  program. 

In  drafting  tnis  guidance,  we  took  into 
consideration  the  Model  Compliance 
Plan  for  Clinical  Laboratories  issued  by 
the  OIG  in  February  1997,  the  clinical 
laboratory  industry's  comments  on  that 
plan,  changes  in  HCFA  policy  and  the 
OIG's  Compliance  Program  Guidance  for 
Hospitals. 

As  appropriate,  this  guidance  may  be 
further  modified  and  expanded  as  more 
information  and  knowledge  is  obtained 
by  the  OIG.  and  as  changes  in  the  rules, 
policies  and  procedures  of  the  Federal. 
State  and  private  health  plans  occur.  We 
recognize  that  clinical  laboratories  are 
already  accountable  for  complying  with 
an  extensive  set  of  statutory  and  other 
legal  requirements,  far  more  specific 
and  complex  than  what  we  have 
referenced  in  this  document.  We  also 
recognize  that  the  development  and 
implementation  of  compliance  programs 
in  clinical  laboratories  often  raise 
sensitive  and  complex  legal  and 
managerial  issues."  However,  the  OIG 
wishes  to  offer  what  it  believes  is 
critical  guidance  for  providers  who  are 
sincerely  attempting  to  comply  with  the 
relevant  health  care  statutes,  regulations 
and  other  requirements  of  Federal,  State 
and  private  health  plans. 

Compliance  Program  Elements 

The  elements  proposed  by  these 
guidelines  are  similar  to  those  of  the 
compliance  program  guidance  for 
hospitals  that  was  published  by  the  OIG 
in  February  1998  and  of  our  corporate 
integrity  agreements.'  The  elements 
represent  a  guide — a  process  that  can  be 


'The  OIG.  for  example,  will  consider  the 
existence  of  an  effective  compliance  program  that 
pre-dated  any  governmental  investigation  when 
addressing  the  appropriateness  of  administrative 
penalties.  Further,  the  False  Claims  .Act.  31  US  C. 
3729-3733,  provides  that  a  person  who  has  violated 
the  Act.  but  who  voluntarily  discloses  the  violation 
to  the  Government,  in  certain  circumstances  will  be 
subject  to  not  less  than  double,  as  opposed  to  treble, 
damages.  See  31  U.S.C.  3729(al. 


■•Nothing  stated  herein  should  be  substituted  for. 
or  used  in  lieu  of.  competent  legal  advice  from 
counsel. 

'Corporate  mtegrity  agreements  are  executed  as 
part  of  a  civil  settlement  agreement  between  the 
health  care  provider  and  the  Government  to  resolve 
a  case  based  on  allegations  of  health  care  fraud  or 
abuse.  These  OIG-imposed  programs  are  in  effect 
for  a  period  of  3  to  5  years  and  require  many  of  the 
elements  included  in  this  compliance  program 
guidance. 


used  by  clinical  laboratories,  whether  an 
independent  national  laboratory,  a 
hospital  laboratory,  or  a  small,  regional 
laboratory.  Moreover,  the  elements  can 
be  incorporated  into  the  managerial 
structure  of  the  clinical  laboratory.  As 
we  stated  in  our  compliance  program 
guidance  for  hospitals,  these  suggested 
guidelines  can  be  tailored  to  fit  the 
needs  and  financial  realities  of  a 
particular  laboratory.  The  OIG  is 
cognizant  that  with  regard  to 
compliance  programs,  one  model  is  not 
suitable  to  every  clinical  laboratory. 
Nonetheless,  the  OIG  believes  that  every 
clinical  laboratory,  regardless  of  size  or 
structure,  can  benefit  from  the 
principles  espoused  in  this  guidance. 

The  OIG  believes  that  every  effective 
compliance  program  must  begin  with  a 
formal  commitment  by  the  clinical 
laboratory's  governing  body  to  include 
all  of  the  applicable  elements  listed 
below.  These  elements  are  based  on  the 
seven  steps  of  the  Federal  Sentencing 
Guidelines.*  We  recognize  that  full 
implementation  of  all  elements  may  not 
be  immediately  feasible  for  all  clinical 
laboratories.  However,  as  a  first  step,  a 
good  faith  and  meaningful  commitment 
on  the  part  of  the  clinical  laboratory  will 
substantially  contribute  to  a  program's 
successful  implementation. 

At  a  minimum,  comprehensive 
compliance  programs  should  include 
the  following  7  elements: 

(1)  The  development  and  distribution 
of  written  standards  of  conduct,  as  well 
as  written  policies  and  procedures  that 
promote  the  clinical  laboratory's 
commitment  to  compliance  (e.g.,  by 
including  adherence  to  compliance  as 
an  element  in  evaluating  managers  and 
employees)  and  that  address  specific 
areas  of  potential  fraud,  such  as 
marketing  schemes,  CPT/HCPCs  coding 
issues,  improper  ICI>-9  coding,  and 
improper  claims  submission; 

(2)  The  designation  of  a  chief 
compliance  officer  and  other 
appropriate  bodies  (e.g.,  a  corporate 
compliance  committee)  charged  with 
the  responsibility  of  operating  and 
monitoring  the  compliance  program, 
and  who  report  directly  to  the  CEO  and 
the  governing  body; 

(3)  The  development  and 
implementation  of  regular,  effective 
education  and  training  programs  for  all 
affected  employees; 

(4)  The  maintenance  of  a  process, 
such  as  a  hotline,  to  receive  complaints, 
and  the  adoption  of  procedures  to 
protect  the  anonymity  of  complainants 


*See  United  States  Sentencing  Commission 
Guidelines.  Guidelines  Manual.  8A1.2  comment. 

(n.3(k)l. 
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and  to  protect  whistleblovvers  from 
retaliation; 

(5)  The  development  of  a  system  to 
respond  to  allegations  of  improper/ 
illegal  activities  and  the  enforcement  of 
appropriate  disciplinary  action  against 
employees  who  have  violated  internal 
compliance  policies,  applicable  statutes, 
regulations  or  requirements  of  Federal, 
State  or  private  health  plans; 

(6)  The  use  of  audits  and/or  other 
evaluation  techniques  to  monitor 
compliance  and  assist  in  the  reduction 
of  identified  problem  areas;  and 

(7)  The  investigation  and  remediation 
of  identified  systemic  problems  and  the 
development  of  policies  addressing  the 
non-employment  or  retention  of 
sanctioned  individuals. 

A.  Written  Procedures  and  Policies 

Laborator>'  compliance  programs 
should  require  the  development  and 
distribution  of  written  compliance 
policies.  These  policies  should  be 
developed  under  the  supervision  and 
direction  of  the  chief  compliance  officer 
or  the  equivalent  and  should,  at  a 
minimum,  be  provided  to  all 
individuals  who  are  affected  by  the 
specific  policy  at  issue.  One  convenient 
method  of  achieving  this  goal  is  to 
create  a  three-ring  compliance  policy 
notebook.  This  format  permits  the  filing 
of  new  and  amended  or  revised 
compliance  policies  and  ensures  that 
affected  individuals  have  easy  access  to 
the  laboratory's  written  policies.  A 
master  index  should  show  when 
policies  are  changed. 

1.  Standards  of  Conduct 

Laboratories  should  develop 
standards  of  conduct  for  all  employees 
that  clearly  delineate  the  policies  of  the 
laboratory  with  regard  to  fraud,  waste 
and  abuse  and  adherence  to  all  statutes, 
regulations  and  other  program 
requirements  governing  Federal,  State 
and  private  health  benefit  plans.  These 
standards  should  be  made  available  to 
all  employees;  translated,  interpreted 
(e.g.,  may  be  signed  for  hard  of  hearing 
or  deaf  employees)  or  put  into  Braille  as 
necessary,  and  regularly  updated  as  the 
policies  and  regulations  are  modified. 

When  an  employee  first  begins 
working  for  the  clinical  laboraton,-,  and 
each  time  new  standards  of  conduct  are 
issued,  employees  should  be  asked  to 
sign  a  statement  certifying  that  they 
have  received,  read,  and  understood  the 
standards  of  conduct.  All  employee 
certifications  should  be  retained  by  the 
laboratory. 

2.  Medical  Necessity 

Laboratory  compliance  programs,  to 
be  effective,  should  communicate  to 


physicians  that  claims  submitted  for 
services  will  only  be  paid  if  the  service 
is  covered,  reasonable,  and  necessary  for 
the  beneficiary,  given  his  or  her  clinical 
condition.  Laboratories  should  take  all 
reasonable  steps  to  ensure  that  it  is  not 
submitting  claims  for  services  that  are 
not  covered,  reasonable  and  necessarv." 
Upon  request,  a  laboratory  should  be 
able  to  produce  or  obtain  from  the 
treating  physician  (test  ordering), 
authorized  person  on  the  physician's 
staff  or  other  individual  authorized  by 
law  to  order  tests  the  documentation  to 
support  the  medical  necessity  of  the 
service  the  laboratory  has  provided  and 
billed  to  a  Federal  or  private  health  care 
program.  We  recognize  that  laboratories 
do  not  and  cannot  treat  patients  or  make 
medical  necessity  determinations. 
However,  there  are  steps  that  such 
facilities  can  take  to  assure  compliance 
with  the  applicable  statutes,  regulations 
and  the  requirements  of  Federal,  State 
and  private  health  plans. 

As  a  preliminary  matter,  the  OIG 
recognizes  that  physicians  or  other 
authorized  individuals  must  be  able  to 
order  any  tests  that  they  believe  are 
appropriate  for  the  treatment  of  their 
patients.  However,  we  believe  that 
physicians  must  be  made  aware  by  the 
billing  laboratory  that  Medicare  will 
only  pay  for  tests  that  meet  the 
Medicare  coverage  criteria  and  are 
reasonable  and  necessary  to  treat  or 
diagnose  an  individual  patient.  Section 
1862(a)(1)(A)  of  the  Social  Security  Act 
states,  "no  payment  may  be  made  under 
Part  A  or  Part  B  for  any  expenses 
incurred  for  items  or  services  which 
*   *   *  are  not  reasonable  and  necessary- 
for  the  diagnosis  or  treatment  of  an 
illness  or  injur>'  or  to  improve  the 
functioning  of  a  malformed  body 
member."  Therefore,  Medicare  may 
deny  payment  for  a  test  that  the 
physician  believes  is  appropriate,  but 
which  does  not  meet  the  Medicare 
coverage  criteria  (e.g.,  done  for 
screening  purposes)  or  where 
documentation  in  the  entire  patient 
record,  including  that  maintained  in  the 
physician's  records,  does  not  support 
that  the  tests  were  reasonable  and 
necessary  for  a  given  patient. 


""In  limited  instances.  HCFA  does  allow 
laboratories  to  submit  claims  when  the  lab  believes 
the  test  may  be  denied.  Such  instances  include,  but 
are  not  limited  to:  when  the  benefician'  has  signed 
an  .advance  Beneficiary  Notice  (ABNl  (See 
Medicare  Corners  Manual  §  7300.5)  (Part  D  in  this 
section  further  addresses  ABN  issues]  and  when  the 
beneficiary  requests  the  provider  submit  the  claim 
(See  Medicare  Corners  Manual  §  3043).  In  the  first 
instance  the  lab  should  include  modifier  G.A  on  the 
claim  which  indicates  the  beneficiary  has  signed  an 
.■\BN  and  in  the  latter  instance  the  lab  should  note 
on  the  claim  their  belief  that  the  service  is 
noncovered  and  that  it  is  being  submitted  al  the 
beneficiary's  insistence. 


Laboratories  can  and  should  advise  their 
clients  that  tests  submitted  for  Medicare 
reimbursement  must  meet  program 
requirements**  or  the  claim  mav  be 
denied. 

Laboratories  may  implement  the 
following  steps  through  their 
compliance  programs  or  some  other 
appropriate  mechanism  to  ensure  that 
the  claims  they  submit  to  Federal  or 
private  health  care  programs  meet  the 
appropriate  program  requirements: 

a.  Requisition  design:  While  HCFA 
does  not  design  or  approve  requisition 
forms,  laboratories  should  construct  the 
requisition  form  to  capture  the  correct 
program  information  as  required  bv 
Federal  or  private  health  care  programs 
and  to  promote  the  conscious  ordering 
of  tests  by  physicians  or  other 
authorized  individuals.  The  laboratory 
should  construct  the  requisition  form  to 
ensure  that  the  physician  or  other 
authorized  individual  has  made  an 
independent  medical  necessity  decision 
with  regard  to  each  test  the  laboratory 
will  bill.  Laboratories  should  encourage 
physicians  or  other  authorized 
individuals  to  submit  diagnosis 
information  for  all  tests  ordered,  as 
documentation  of  the  medical  necessity 
of  the  service.  The  form  should  contain 
a  statement  indicating  that  Medicare 
generally  does  not  cover  routine 
screening  tests. 

b.  Notices  to  physicians:  While  HCFA 
does  not  impose  educational 
requirements  upon  the  laboratories,  labs 
are  in  a  unique  position  to  educate  their 
physician  clients.  Therefore, 
laboratories  should  provide  all  of  their 
physician  clients  with  annual  written 
notices  that  set  forth:  (1)  The  Medicare 
national  policy  and  Medicare  contractor 
local  medical  review  policy  for  lab  tests; 
(2)  that  organ  or  disease  related  panels 
will  only  be  paid  and  will  only  be  billed 
when  all  components  are  medically 
necessary:  and  (3)  the  Medicare 
laboratory  fee  schedule  and  a  statement 
informing  the  physician  that  the 
Medicaid  reimbursement  amount  will 
be  equal  to  or  less  than  the  amount  of 
Medicare  reimbursement.  The  notice 
must  also  provide  the  phone  number  of 
the  clinical  consultant.  The  clinical 
consultant  is  required  under  the  Clinical 
Laboratory  Improvement  Amendment 
(CLIA)  certification  (42  CFR  493.1453). 

In  addition  to  the  general  notices 
above,  laboratories  that  continue  to  offer 
clients  the  opportunity  to  request 
customized  profiles  should  provide 
annual  written  notices  that:  (1)  Explain 
the  Medicare  reimbursement  paid  for 
each  component  of  each  such  profile;  (2) 
inform  physicians  that  using  a 
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customized  profile  may  result  in  the 
ordering  of  tests  which  are  not  covered, 
reasonable  or  necessary  and  that  tests 
will  not  be  billed;"  and  (3)  inform 
physicians  that  the  OIG  takes  the 
position  that  an  individual  who 
knowingly  causes  a  false  claim  to  be 
submitted  may  be  subject  to  sanctions  or 
remedies  available  under  civil,  criminal 
and  administrative  law. 

c.  Physician  acknowledgments: 
Although  HCFA  does  not  require 
physicians  to  sign  acknowledgments, 
laboratories  should  have  the  physician 
sign  an  acknowledgment  stating  he  or 
she  understands  the  potential 
implications  of  ordering  customized 
profiles. 

d.  Use  of  Advance  Beneficiary- 
Xotices:  Advance  Beneficiar\'  Notices 
(ABNs)  are  used  when  there  is  a 
likelihood  that  an  ordered  service  will 
not  be  paid.  Before  the  service  is 
furnished,  the  beneficiary  should  be 
notified,  in  writing,  of  the  likelihood 
that  the  specific  service  will  be  denied. 
After  being  so  informed  the  beneficiary 
has  the  choice  to  either  (1)  decide  to 
receive  the  service  and  sign  the 
agreement  to  pay  on  the  ABN  or  (2) 
decide  not  to  receive  the  service  and 
therefore  does  not  sign  the  ABN. 
Beneficiaries  should  not  be  asked  to 
sign  blank  ABNs. 

As  the  entity  furnishing  and  billing 
for  services,  it  is  ultimately  the 
laboratory's  responsibility  to  produce 
the  ABN.  upon  request.  In  many  cases, 
it  is  difficult  for  the  laboratories  to 
directly  obtain  an  ABN  from  the 
beneficiary.  Therefore,  laboratories  may 
wish  to  educate  physicians  on  the 
appropriate  use  of  ABNs. 

The  notice  must  be  in  writing,  must 
clearly  identif>'  a  particular  service, 
must  state  that  payment  for  the 
particular  service  likely  will  be  denied 
and  must  give  the  reason(s)  for  the  belief 
that  payment  is  likelv  to  be  denied. 

Routine  notices  tol)eneficiaries  which 
do  no  more  than  state  that  denial  of 
payment  is  possible  or  that  thev  never 
know  whether  payment  will  be  denied 
are  not  considered  acceptable  evidence 
of  advance  notice.  Notices  should  not  be 
given  to  beneficiaries  unless  there  is 
some  genuine  doubt  regarding  the 
likelihood  of  payment  as  evidenced  bv 
the  reasons  stated  on  the  ABN.  Giving 
notice  for  all  claims  or  services  is  not  an 
acceptable  practice. 

p  Test  utilization  monitoring:  The 
OIG  believes  that  laboratories  can  and 
should  take  the  steps  described  in  this 
compliance  guidance  to  help  ensure 
appropriate  billing  of  lab  tests.  We  also 
believe  that  there  are  steps  laboratories 
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can  take  to  determine  whether 
physicians  or  other  individuals 
authorized  to  order  tests  are  being 
encouraged  to  order  medically 
unnecessary  tests.  More  importantly,  if 
the  laboratory  discovers  that  it  has  in 
some  way  contributed  to  the  ordering  of 
unnecessary  tests,  the  OIG  believes  the 
laboratory  has  a  duty  to  modifv'  its 
practices,  as  well  as  notify  the 
physician(s)  or  other  authorized 
individual(s)  of  its  concerns  and 
recommend  corrective  action. 

There  are  many  methods  by  which  a 
laboratory  may  determine  excessive 
utilization  of  laboratory  services.  One 
approach  to  self-monitoring  is  to  hire  an 
outside  consultant  to  analyze  the 
laboratory's  patterns  of  utilization,  and 
investigate  any  potential  problems  or 
aberrancies. 

Another  approach  is  to  analyze  test 
utilization  data  by  CRT  or  HCPCS  code, 
for  the  top  30  tests  performed  each  year. 
Laboratories  could  do  this  by  keeping 
track  of  the  number  of  tests  performed 
by  CPT  or  HCPCS  code  or  of  the  number 
of  claims  submitted  for  each  test.  The 
laboratories  would  then  compute  the 
percentage  growth  in  the  number  of 
tests  or  claims  submitted  for  each  of  the 
top  30  tests  from  one  year  to  the  next. 
We  believe  that  if  a  test's  utilization 
grows  more  than  10  percent,  the 
laboratory  should  undertake  a 
reasonable  inquiry  to  ascertain  the  cause 
of  such  growth.  If  the  laboratory- 
determines  that  the  increase  in  test 
utilization  occurred  for  a  benign  reason, 
such  as  the  acquisition  of  a  new 
laboratory  facility,  then  the  laboratory 
need  not  take  any  action.  However,  if 
the  laboratory  determines  that  the 
increase  in  utilization  was  caused  by  a 
misunderstanding  or  ignorance  bv  the 
ordering  physicians  or  other  authorized 
individuals  regarding  the  billing 
consequences  of  the  tests  thev  ordered 
or  an  action  on  the  part  of  the  facility, 
the  laboratory  should  take  any  steps  that 
it  deems  reasonably  necessary  to 
address  the  issue  and  to  ensure 
misconduct  is  not  occurring. 

3.  Billing 

Laboratory  compliance  policies 
should  ensure  that  all  claims  for  testing 
services  submitted  to  Medicare  or  other 
Federal  health  care  programs  correctly 
identify  the  services  ordered  bv  the 
physician  or  other  authorized 
individual  and  performed  bv  the 
laboratorv. 

a.  Selection  of  CPT  or  HCPCS  Codes: 
Laboratory  compliance  policies  should 
ensure  that  the  CPT  or  HCPCS  code  that 
is  used  to  bill,  accurately  describes  the 
service  that  was  ordered  and  performed. 
Laboratories  cannot  alter  the  phvsician's 


order  in  any  way  either  increasing  or 
decreasing  the  number  of  services 
performed  without  the  express  consent 
of  the  ordering  physician  or  other 
authorized  individual.  To  ensure  code 
accuracy,  laboratories  should  require 
that  individuals  with  technical  expertise 
in  laboratory  testing  review  the 
appropriateness  of  the  codes  before  the 
claims  are  submitted.  Intentional  or 
knowing  upcoding  (i.e.,  the  selection  of 
a  code  to  maximize  reimbursement 
when  such  code  is  not  the  most 
appropriate  descriptor  of  the  service) 
could  violate  the  False  Claims  Act  and/ 
or  other  civil  laws,  and  criminal  law. 

b.  Selection  of  ICD-9-CM  codes: 
Medicare  carriers  and  fiscal 
intermediaries  have  the  authority  to 
develop  and  implement  Local  Medical 
Review  Policy  (LMRP)  which  specify 
when,  and  under  what  circumstances,  a 
service  will  be  considered  covered, 
reasonable  and  necessary  and  what 
documentation  will  support  the  need  for 
the  service.  In  some  cases,  LMRPs  may 
limit  coverage  for  specified  laboratory 
tests  to  specific  medical  diagnoses. 
Laboratory  compliance  policies  should 
ensure  that  the  lab  can  support  tests 
billed  to  Medicare  with  documentation 
obtained  from  the  physician  ordering 
the  test,  an  authorized  person  on  the 
physician's  staff  or  other  individual 
authorized  by  law  to  order  tests. 
Laboratories  should  not:  (1)  Use 
information  provided  by  the  physician 
or  other  authorized  individual  from 
earlier  dates  of  service  (other  than 
standing  orders,  as  discussed  below  at 
paragraph  4);  (2)  create  diagnosis 
information  that  has  triggered 
reimbursement  in  the  past;  (3)  use 
computer  programs  that  automatically 
insert  diagnosis  codes  without  receipt  of 
diagnostic  information  from  the 
ordering  physician  or  other  authorized 
individual;  or  (4)  make  up  information 
for  claim  submission  purposes. 
Laboratories  should:  (1)  Contact  the 
ordering  physician,  authorized  person 
on  the  physician's  staff  or  other 
individual  authorized  to  order  tests  to 
obtain  information  in  the  event  that 
such  information  was  not  provided;  and 
(2)  accurately  translate  narrative 
diagnoses  obtained  from  the  physician 
or  other  authorized  individual  to  ICD- 
9-CM  codes.  Where  medical 
documentation  is  obtained  from  a 
physician  or  other  authorized 
individual  after  receipt  of  the  specimen 
and  the  requisition  form,  it  should  be 
maintained. 

c.  Tests  covered  by  claims  for 
reimbursement:  Only  those  tests  that  are 
ordered  by  an  authorized  individual  or 
physician,  are  performed  and  meet 
Medicare's  conditions  of  coverage  are 
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reimbursable  by  Medicare.  If  a 
laboratory  receives  a  specimen  without 
a  valid  test  order  or  with  a  test  order 
which  is  ambiguous,  the  laboratory 
must  verify  the  tests  which  the 
physician  wants  and  perform  them 
before  submitting  a  claim  for 
reimbursement  to  Medicare.  In  this  way, 
if  the  physician  or  other  authorized 
individual  did  not  order  the  test,  the 
laboratory  will  not  erroneously  bill  for 
it. 

Similarly,  if  a  laboratory  did  not 
perform  an  ordered  test  due  to,  for 
example,  a  laboratory  accident  or 
insufficient  quantities  of  specimen,  the 
laboratory  should  not  submit  a  claim  to 
Medicare.  Medicare  payment  is  made 
for  tests  that  are  ordered,  performed, 
and  covered.  The  submission  of  a  claim 
for  tests  that  were  either  not  ordered  or 
were  not  performed  could  subject  a 
provider  to  sanctions  under 
administrative,  civil  or  criminal  law. 

d.  Billing  of  calculations:  Consistent 
with  Medicare  coverage  rules, 
laboratory  compliance  policies  should 
ensure  that  the  laboratory  does  not  bill 
both  for  calculations  (e.g.,  calculated 
LDLs,  T7s,  and  indices)  and  the  tests 
that  are  performed  to  derive  such 
calculations.  In  many  situations, 
physicians  are  not  offered  a  choice 
about  whether  to  receive  such 
calculations,  nor  are  they  aware  of  the 
practice  of  some  laboratories  to  bill 
Medicare  for  such  calculations  in 
addition  to  the  underlying  tests.  The 
fact  that  a  separate  CPT  code  exists  does 
not  mean  that  Medicare  separately 
reimburses  for  the  service  assigned  to 
the  code.  Billing  both  for  the 
calculations  and  the  underlying  tests 
constitutes  double  billing,  which  may 
subject  a  laboratory  to  sanctions  and 
other  remedies  available  under  civil, 
criminal,  and  administrative  law. 

e.  Reflex  testing:  Reflex  testing  occurs 
when  initial  test  results  are  positive  or 
outside  normal  parameters  and  indicate 
that  a  second  related  test  is  medically 
appropriate.  In  order  to  avoid 
performing  unnecessary  reflex  tests,  labs 
may  want  to  design  their  requisition 
form  in  such  a  way  which  would  only 
allow  for  the  reflex  test  when  necessary. 
Therefore,  the  condition  under  which 
the  reflex  test  will  be  performed  should 
be  clearly  indicated  on  the  requisition 
form.  Laboratories  may  wish  to  adopt  a 
similar  poUcy  for  confirmation  testing 
which  may  be  mandatory. 

4.  Reliance  on  Standing  Orders 

Although  standing  orders  are  not 
prohibited  in  connection  with  an 
extended  course  of  treatment,  too  often 
they  have  led  to  abusive  practices. 
Standing  orders  in  and  of  themselves 


are  not  usually  acceptable 
documentation  that  tests  are  reasonable 
and  necessary.  Accordingly,  the  insurer 
may  reject  standing  orders  as  evidence 
that  a  test  is  reasonable  and  necessary. 
Medicare  contractors  can  and  may 
require  additional  documentation  to 
support  the  medical  necessity  of  the 
test.  As  a  result  of  the  potential 
problems  standing  orders  may  cause, 
the  use  of  standing  orders  is 
discouraged. 

Thus,  while  laboratory  compliance 
programs  may  permit  the  use  of 
standing  orders  executed  in  connection 
with  an  extended  course  of  treatment, 
the  compliance  program  should  require 
the  laboratory  to  periodically  monitor 
standing  orders.  Standing  orders  should 
have  a  fixed  term  of  validity  and  must 
be  renewed  at  their  expiration.  We 
suggest  that,  consistent  with  State  law 
requirements,  a  laboratory  should 
contact  all  nursing  homes  from  which 
the  laboratory  has  received  such 
standing  orders  and  request  that  they 
confirm  in  writing  the  validity  of  all 
current  standing  orders.  In  addition,  in 
accordance  with  State  law,  laboratories 
should  verify  standing  orders  relied 
upon  at  draw  stations  with  the 
physician,  authorized  person  on  the 
physician's  staff,  or  other  authorized 
individual  who  has  provided  the 
standing  orders  to  the  laboratory.  With 
respect  to  patients  with  End  Stage  Renal 
Disease  (ESRD),  at  least  once  annually 
laboratories  should  contact  each  ESRD 
facility  or  unit  to  request  confirmation 
in  writing  of  the  continued  validity  of 
all  existing  standing  orders. 

5.  Compliance  With  Applicable  HHS 
Fraud  Alerts 

The  OIG  and  HCFA  periodically  issue 
fraud  alerts  '°  setting  forth  activities 
believed  to  raise  legal  and  enforcement 
issues.  Laboratory-  compliance  programs 
should  require  that  any  and  all  fraud 
alerts  issued  by  OIG  and  HCFA  are 
carefully  considered  by  the  legal  staff, 
chief  compliance  officer,  or  other 
appropriate  personnel.  Moreover,  the 
compliance  programs  should  require 
that  a  laboratory  cease  and  correct  any 
conduct  criticized  in  such  a  fraud  alert, 
if  applicable  to  laboratories,  and  take 
reasonable  action  to  prevent  such 
conduct  from  reoccurring  in  the  future. 
If  appropriate,  a  laboratory  should  take 
the  steps  described  in  Section  G 
regarding  investigations,  reporting  and 
correction  of  identified  problems. 


6.  Marketing 

Laboraton.'  compliance  programs 
should  require  honest,  straightforward, 
fully  informative  and  non-deceptive 
marketing.  It  is  in  the  best  interests  of 
patients,  physicians,  laboratories,  the 
Government  and  private  health  plans 
that  physicians  and  other  individuals 
authorized  to  order  tests  fully 
understand  the  services  offered  by  the 
laborator\'.  the  services  that  will  be 
provided  when  tests  are  ordered,  and 
the  financial  consequences  for 
Medicare,  as  well  as  other  payors,  when 
tests  are  billed.  Accordingly, 
laboratories  that  market  their  services 
should  ensure  that  their  marketing 
information  is  clear,  correct,  non- 
deceptive  and  fully  informative. 

7.  Prices  Charged  to  Physicians 

Laboratories  are  paid  for  their  ser^'ices 
by  a  variety  of  payors  in  addition  to 
Medicare  and  other  Federal  health  care 
programs.  Such  payors  often  include 
private  health  insurers,  other  health  care 
providers,  and  physicians.  We  believe  it 
is  essential  that  the  physician  take  into 
account  the  patient's  best  interest  when 
deciding  where  to  refer  the  patient's 
specimen. 

The  prices  that  laboratories  charge 
physicians  for  certain  laborator\' 
services  raise  issues  that  should  be 
addressed  in  a  laborator> 's  written 
compliance  policies.  These  policies 
should  ensure  that  laboratories  are  not 
providing  any  inducements  to  gain  a 
physician's  business,"  including 
charging  physicians  a  price  below  fair 
market  value  for  their  non-Federal 
health  care  program  tests.  Laboratories 
that  charge  physicians  a  price  below  fair 
market  value  to  induce  them  to  refer 
their  Federal  health  care  program 
business  may  be  risking  anti-kickback 
enforcement  and  false  claims  actions. 

8.  Retention  of  Records 

Compliance  programs  should  ensure 
that  all  records  required  either  by 
Federal  or  State  law  or  bv  the 
compliance  program  are  created  and 
maintained.  Adequate  documentation  of 
compliance  efforts  are  essential  in  the 
event  that  a  laboratory  comes  under 
Government  scrutiny. 

9  Compliance  as  an  Element  of  a 
Performance  Plan 

Clinical  laboratories  should  make  the 
promotion  of  and  adherence  to 


"'Both  OIG  and  HCF.^  fraud  alerts  can  be  located 
on  the  internet.  The  OIG  web  site  address  is:  http;/ 
/w-ww.dhhs.gov/progorg'oig.  The  HCF.-\  web  site 
address  is:  httpi./www.hcfa.gov. 


' '  The  OIG  has  published  "Special  Fraud  .Mert: 
Arrangements  for  the  Provision  of  Clinical  Lab 
Services'  that  addresses  .low  the  anti-kickback 
statute  relates  to  arrangements  frr  the  provision  of 
clinical  lab  seri  ices  See  59  FR  65377  (December 
19.  1994):  OlG's  web  site  at  http:/' www.dhhs.gov/ 
progorg  oig. 
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compliance  an  element  in  evaluating  the 
performance  of  managers,  supervisors 
and  all  other  employees.  They,  along 
with  other  employees,  should  be 
periodically  trained  in  new  compliance 
policies  and  procedures.  In  addition,  all 
managers  and  supervisors  involved  in 
the  sale,  marketing,  or  billing  of 
laboratory  services,  and  those  who 
oversee  phlebotomists  should  (1) 
discuss  with  all  supervised  employees 
the  compliance  policies  and  legal 
requirements  applicable  to  their 
function;  (2)  inform  all  supervised 
personnel  that  strict  compliance  with 
these  policies  and  requirements  is  a 
condition  of  employment;  and  (3) 
disclose  to  all  supervised  personnel  that 
the  laboratory  will  take  disciplinary 
action  up  to  and  including  termination 
for  violation  of  these  policies  or 
requirements.  In  addition  to  making 
performance  of  these  duties  an  element 
in  evaluations,  the  compliance  officer  or 
laboratory  management  may  also  choose 
to  include  in  the  laboratory's 
compliance  program  a  policy  that 
managers  and  supervisors  may  be 
sanctioned  for  failure  to  adequately 
instruct  their  subordinates  or  for  failing 
to  detect  non-compliance  with 
applicable  policies  and  legal 
requirements,  where  reasonable 
diligence  on  the  part  of  the  manager  or 
supervisor  would  have  led  to  the 
discovery  of  anv  problems  or  violations 
and  given  the  laboratory  the  opportunity 
to  correct  them  earlier. 

B.  Designation  of  o  Compliance  Officer 
and  a  Compliance  Committee 

1.  Compliance  Officer 

Every  clinical  laboratory  should 
designate  a  compliance  officer  to  serve 
as  the  focal  point  for  compliance 
activities.  This  responsibility  may  be  the 
individual's  sole  duty  or  added  to  other 
management  responsibilities,  depending 
upon  the  size  and  resources  of  the 
clinical  laboratory  and  the  complexity 
of  the  task.  Designating  a  compliance 
officer  with  the  appropriate  authority  is 
critical  to  the  success  of  the  program, 
necessitating  the  appointment  of  a  high- 
level  official  in  the  organization  with 
direct  access  to  the  governing  body  and 
the  CEO.'-  The  officer  should  have 


■The  OIG  believes  that  it  is  not  advisable  for  the 
compliance  function  to  be  subordinate  to  the 
clinical  laboratory's  general  counsel,  or  comptroller 
or  similar  officer.  Free  standing  compliance 
functions  help  to  ensure  indef)endent  and  objective 
legal  reviews  and  financial  analyses  of  the 
institution's  compliance  efforts  and  activities.  Bv 
separating  the  compliance  function  from  the  key 
management  positions  of  general  counsel  or  chief 
financial  officer  (where  the  size  and  structure  of  the 
clinical  laboratory  make  this  a  feasible  option),  a 
system  of  checks  and  balances  is  established  to 


sufficient  funding  and  staff  to  perform 
his  or  her  responsibilities  fully. 
Coordination  and  communication  are 
the  kev  functions  of  the  compliance 
officer  with  regard  to  planning, 
implementing,  and  monitoring  the 
c;ompliance  program. 

The  compliance  officer's  primary 
responsibilities  should  include: 

•  Overseeing  and  monitoring  the 
implementation  of  the  compliance 
program;  " 

•  Reporting  on  a  regular  basis  to  the 
clinical  laboratory's  governing  body. 
CEO  and  compliance  committee  on  the 
progress  of  implementation,  and 
assisting  these  components  in 
establishing  methods  to  improve  the 
clinical  laboratory's  efficiency  and 
quality  of  services,  and  to  reduce  the 
clinical  laboratory's  vulnerability  to 
fraud,  abuse  and  waste; 

•  Developing  and  distributing  to  all 
affected  employees  all  written 
compliance  policies  and  procedures. 
These  policies  and  procedures  should 
be  readily  understandable  by  all 
emplovees  (e.g.,  translated  into  other 
languages,  interpreted  in  sign  language, 
and/or  put  into  Braille  as  necessary): 

•  Periodically  revising  the  program  in 
light  of  changes  in  the  needs  of  the 
organization,  and  in  the  law,  policies 
and  procedures  of  Government  and 
private  payor  health  plans; 

•  Developing,  coordinating,  and 
participating  in  a  multifaceted 
educational  and  training  program  that 
focuses  on  the  elements  of  the 
compliance  program,  and  seeks  to 
ensure  that  all  appropriate  employees 
and  management  are  knowledgeable  of, 
and  comply  with,  pertinent  Federal, 
State  and  private  payor  standards; 

•  Ensuring  that  physicians  who  order 
services  from  the  clinical  laboratory  are 
informed  of  the  clinical  laboratory's 
compliance  program  standards  with 
respect  to  coding,  billing,  and 
marketing,  among  other  things; 

•  Assisting  the  clinical  laboratory's 
financial  management  in  coordinating 
internal  compliance  review  and 
monitoring  activities,  including  annual 
or  periodic  reviews  of  policies; 

•  Independently  investigating  and 
acting  on  matters  related  to  compliance, 
including  the  flexibility  to  design  and 
coordinate  internal  investigations  (e.g., 
responding  to  reports  of  problems  or 
suspected  violations)  and  any  resulting 
corrective  action;  and 


more  effectively  achieve  the  goals  of  the  compliance 
program. 

' '  For  clinical  laboratory  chains,  the  OIG 
encourages  coordination  with  each  affiliate  owned 
by  the  company  through  the  use  of  a  headquarter's 
compliance  officer,  communicating  with  the 
designated  compliance  officers  in  each  facility,  or 
regional  office,  as  appropriate. 


•  Developing  policies  and  programs 
that  encourage  managers  and  employees 
to  report  suspected  fraud  and  other 
improprieties  without  fear  of  retaliation. 

The  compliance  officer  must  have  the 
authority  to  review  all  documents  and 
other  information  that  are  relevant  to 
compliance  activities,  including,  but  not 
limited  to,  requisition  forms,  billing 
information,  claim  information,  and 
records  concerning  the  marketing  efforts 
of  the  clinical  laboratory  and  its 
arrangements  with  its  clients.  This 
policy  enables  the  compliance  officer  to 
review  contracts  and  obligations 
(seeking  the  advice  of  legal  counsel, 
where  appropriate)  that  may  contain 
referral  and  payment  issues  that  could 
violate  the  anti-kickback  statute,  as  well 
as  the  physician  self-referral  prohibition 
and  other  legal  or  regulatory 
requirements. 

2.  Compliance  Committee 

The  OIG  recommends  that  a 
compliance  committee  be  established  to 
advise  the  compliance  officer  and  assist 
in  the  implementation  of  the 
compliance  program.  '■*  The  committee's 
functions  should  include: 

•  Analyzing  the  organization's 
regulatory  environment,  the  legal 
requirements  with  which  it  must 
comply,  and  specific  risk  areas; 

•  Assessing  existing  policies  and 
procedures  that  address  these  areas  for 
possible  incorporation  into  the 
compliance  program; 

•  Working  within  the  clinical 
laboratory  to  develop  standards  of 
conduct  and  policies  and  procedures  to 
promote  compliance; 

•  Recommending  and  monitoring  the 
development  of  internal  systems  and 
controls  to  implement  the  clinical 
laboratory's  standards,  policies  and 
procedures  as  part  of  its  daily 
operations; 

•  Determining  the  appropriate 
strategy/approach  to  promote 
compliance  with  the  program  and 
detection  of  any  potential  violations, 
such  as  through  hotlines  and  other  fraud 
reporting  mechanisms;  and 

•  Developing  a  system  to  solicit, 
evaluate  and  respond  to  complaints  and 
problems. 

The  committee  may  also  assume  other 
functions  as  the  compliance  concept 
becomes  part  of  the  overall  clinical 
laboratory  operating  structure  and  daily 
routine. 


'^The  OIG  recommends  the  compliance 
committee  consist  of  individuals  with  varying 
perspectives  and  responsibilities  in  the 
organization. 
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C.  Conducting  Effective  Training  and 
Education 

The  proper  education,  training  and 
retraining  of  corporate  officers, 
managers,  and  all  other  employees  are 
significant  elements  of  an  effective 
compliance  program.  As  part  of  its 
compliance  program,  a  clinical 
laboratory  should  require  all  affected 
employees  to  attend  specific  training 
when  they  are  first  hired  and  on  a 
periodic  basis  thereafter,  including 
appropriate  training  in  Federal  and 
State  statutes,  regulations,  program 
requirements,  the  policies  of  private 
payors,  and  corporate  ethics.  The 
training  should  emphasize  the 
organization's  commitment  to 
compliance  with  these  legal 
requirements  and  policies. 

These  training  programs  should 
include  sessions  highlighting  the 
organization's  compHance  program, 
summarizing  fraud  and  abuse  laws,  and 
discussing  coding  requirements,  claim 
development  and  claim  submission 
process  and  marketing  practices  that 
reflect  current  legal  and  program 
standards.  The  clinical  laboratory  must 
take  steps  to  communicate  effectively  its 
standards  and  procedures  to  all  affected 
employees  (  e.g.,  by  requiring 
participation  in  training  programs  and 
disseminating  publications  that  explain 
in  a  practical  manner  specific 
requirements). '5  Managers  of  specific 
departments  can  assist  in  identifying 
areas  that  require  training  and  in 
carrying  out  such  training.  Training 
instructors  may  come  from  outside  or 
inside  the  organization.  New  employees 
should  be  targeted  for  training  early  in 
their  employment.  '*  The  compHance 
officer  should  document  the  attendees, 
the  subjects  covered,  and  the  material 
distributed  at  the  training  sessions 
sponsored  by  the  clinical  laboratory  as 
part  of  the  compliance  program. 

A  variety  of  teaching  methods,  such 
as  interactive  training,  and  training  in 
several  different  languages,  particularly 
where  a  clinical  laboratory  has  a 
culturally  diverse  staff,  should  be 
implemented  so  that  all  affected 
employees  are  knowledgeable  of  the 


"Some  publications,  such  as  the  OIG's  Special 
Fraud  Alerts,  audit  and  inspection  rejjorts.  and 
advisory  opinions  are  readily  available  from  the 
OIG  and  could  be  the  basis  for  standards  and 
educational  courses  for  appropriate  clinical 
laboratory  employees.  These  documents  can  be 
found  on  the  OIG's  web  site  at  http:// 
www.dhhs.gov/progorg/oig. 

'^Certain  positions,  such  as  those  involving  the 
coding  of  medical  services,  create  a  greater 
organizational  legal  exposure,  and  therefore  require 
specialized  training.  One  recommendation  would 
be  for  a  clinical  laboratory  to  attempt  to  fill  such 
positions  with  individuals  who  have  the 
appropriate  educational  background  and  training. 


clinical  laboratory's  standards  of 
conduct  and  procedures  for  alerting 
senior  management  to  problems  and 
concerns.  Targeted  training  should  be 
provided  to  corporate  officers,  managers 
and  other  employees  whose  actions 
affect  the  accuracy  of  the  claims 
submitted  to  Government  and  private 
payors,  such  as  employees  involved  in 
the  coding,  billing,  and  marketing 
processes.  For  example,  for  certain 
employees  involved  in  the  billing  and 
coding  functions,  periodic  training  in 
proper  CPT/HCPCs  and  ICD-9  coding 
and  documentation  should  be  required. 
In  addition  to  specific  training  in  the 
areas  identified  in  section  II. A,  above, 
basic  training  for  appropriate  corporate 
officers,  managers  and  other  employees 
should  include  such  topics  as: 

•  Government  and  private  payor 
reimbursement  principles; 

•  General  pronibitions  on  paying  or 
receiving  remuneration  to  induce 
referrals; 

•  Proper  translation  of  narrative 
diagnoses; 

•  Only  billing  for  services  ordered, 
performed  and  reported; 

•  Physician  approved  amendments  to 
requisition  forms; 

•  Proper  documentation  or 
confirmation  of  services  rendered;  and 

•  Duty  to  report  misconduct. 
Clarifying  and  emphasizing  these 

areas  of  concern  through  training  and 
educational  programs  are  particularly 
relevant  to  a  clinical  laboratory's 
marketing  representatives,  in  that  the 
pressure  to  meet  business  goals  may 
render  these  employees  vulnerable  to 
engaging  in  prohibited  practices. 

The  OIG  suggests  that  all  affected 
employees  be  made  part  of  the  clinical 
laboraton,''s  various  educational  and 
training  programs.  Employees  should  be 
required  to  have  a  minimum  number  of 
educational  hours  per  year,  as 
appropriate,  as  part  of  their  employment 
responsibilities.'^  In  departments  with 
high  employee  turnover,  periodic 
training  updates  are  critical. 

The  OIG  recommends  that  attendance 
and  participation  in  training  programs 
be  made  a  condition  of  continued 
employment  and  that  failure  to  comply 
with  training  requirements  should  result 
in  disciplinary  action,  including 
possible  termination,  when  such  failure 
is  serious.  Adherence  to  the  provisions 
of  the  compliance  program,  such  as 
training  requirements,  should  be  a  factor 
in  the  annual  evaluation  of  each 
employee.  The  clinical  laboratory' 


should  retain  adequate  records  of  its 
training  of  employees,  including 
attendance  logs  and  material  distributed 
at  training  sessions. 

D.  Developing  Effective  Lines  of 
Communications 

1.  Access  to  the  Compliance  Officer 

An  open  line  of  communication 
between  the  compliance  officer  and 
clinical  laboratory-  emplovees  is  equally 
important  to  the  successful 
implementation  of  a  compliance 
program  and  the  reduction  of  any 
potential  for  fraud,  abuse  and  waste. 
Written  confidentiality  and  non- 
retaliation  policies  should  be  developed 
and  distributed  to  all  emplovees  to 
encourage  communication  and  the 
reporting  of  incidents  of  potential 
misconduct. '8  The  compliance 
committee  should  also  develop  several 
independent  reporting  paths  for  an 
employee  to  report  fraud,  waste  or  abuse 
so  that  such  reports  cannot  be  diverted 
by  supervisors  or  other  personnel. 

The  OIG  encourages  tne  establishment 
of  a  procedure  so  that  clinical  laborator\- 
employees  may  seek  clarification  from 
the  compliance  officer  or  members  of 
the  compliance  committee  in  the  event 
of  any  confusion  or  question  with  regard 
to  a  laboratory  policy  or  procedure. 
Questions  and  responses  should  be 
documented  and  dated  and,  if 
appropriate,  shared  with  other  staff  so 
that  standards,  policies  and  procedures 
can  be  updated  and  improved  to  refiect 
any  necessary  changes  or  clarifications. 
The  compliance  officer  may  want  to 
solicit  employee  input  in  developing 
these  communication  and  reporting 
systems. 

2.  Hotlines  and  Other  Forms  of 
Communication 

The  OIG  encourages  the  use  of 

hotlines  (including  anonvmous 
hotlines),  e-mails,  wTitten  memoranda, 
newsletters,  and  other  forms  of 
information  exchange  to  maintain  these 
open  lines  of  communication.  If  the 
clinical  laboratory-  establishes  a  hotline, 
the  telephone  number  should  be  made 
readily  available  to  all  employees 
possibly  by  conspicuously  posting  the 
telephone  number  in  common  work 
areas. '*  Employees  should  be  permitted 


"In  its  corporate  integrity  agreements,  the  OIG 
usually  requires  a  minimum  number  of  hours 
annually  for  basic  training  in  compliance  areas. 
More  hours  are  required  for  specialty  fields  such  as 
billing  and  coding. 


'•The  OIG  believes  that  whistleblowers  should  be 
protected  against  retaliation,  a  concept  embodied  in 
the  provisions  of  the  False  Claims  Act  In  many 
cases,  employees  sue  their  employers  under  the 
False  Claims  Acl's  qui  tarn  provisions  out  of 
frustration  because  of  the  company's  failure  to  take 
action  when  a  questionable  ,raudulent  or  abusive 
situation  was  brought  to  the  attention  of  senior 
corporate  officials. 

'"Clinical  laboratories  should  also  post  in  a 
prominent,  available  area  the  HriS-OIG  Hotline 

Continued 


45084 


Federal  Register/ Vol.  63.  No.   163 /Monday,  August  24.  1998 /Notices 


to  report  matters  on  an  anonymous 
basis.  Matters  reported  through  the 
hotline  or  other  communication  sources 
that  suggest  substantial  violations  of 
compliance  policies,  regulations, 
statutes  or  program  requirements  of 
Federal,  State  and  private  insurers 
should  be  documented  and  investigated 
promptly  to  determine  their  veracity.  A 
log  should  be  maintained  by  the 
compliance  officer  that  records  such 
calls,  including  the  nature  of  any 
investigation  and  its  results.  Such 
information  should  be  included  in 
reports  to  the  governing  body,  the  CEO 
and  compliance  committee.  Further, 
while  the  clinical  laboratory  should 
always  strive  to  maintain  the 
confidentiality  of  an  employee's 
identity,  it  should  also  e.xplicitly 
communicate  that  there  may  be  a  point 
where  the  individual's  identity  may 
become  known  or  may  have  to  be 
revealed  in  certain  instances  when 
governmental  authorities  become 
involved. 

The  OIG  recognizes  that  assertions  of 
fraud  and  abuse  by  employees  who  may 
have  participated  in  illegal  conduct  or 
committed  other  malfeasance  raise 
numerous  complex  legal  and 
management  issues  that  should  be 
examined  on  a  case-by-case  basis.  The 
compliance  officer  should  work  closely 
with  legal  counsel,  who  can  provide 
guidance  regarding  such  issues. 

E.  Enforcing  Standards  Through  Well- 
Publicized  Disciplinary  Guidelines 

1,  Discipline  Policy  and  Actions 

An  effective  compliance  program 
should  include  guidance  regarding 
disciplinary  action  for  corporate 
officers,  managers,  and  other  employees 
who  have  failed  to  comply  with  the 
clinical  laboratory's  standards  of 
conduct,  policies  and  procedures,  or 
Federal  and  State  laws,  or  those  who 
have  otherwise  engaged  in  wrongdoing, 
which  have  the  potential  to  impair  the 
clinical  laboratory's  status  as  a  reliable, 
honest  and  trustworthy  health  care 
provider. 

The  OIG  believes  that  the  compliance 
program  should  include  a  written  policy 
statement  setting  forth  the  degrees  of 
disciplinary  actions  that  mav  be 
imposed  upon  corporate  officers, 
managers,  and  other  employees  for 
failing  to  comply  with  the  clinical 
laboratory's  standards  and  policies  and 
applicable  statutes  and  regulations. 
Intentional  or  reckless  noncompliance 
should  subject  transgressors  to 
significant  sanctions.  Such  sanctions 


could  range  from  oral  warnings  to 
suspension  or  termination.  The  written 
standards  of  conduct  should  elaborate 
on  the  procedures  for  handling 
disciplinary  problems  and  those  who 
will  be  responsible  for  taking 
appropriate  action.  Some  tdisciplinary 
actions  can  be  handled  by  department 
managers,  while  others  may  have  to  be 
resolved  by  a  senior  manager. 
Disciplinary  action  may  be  appropriate 
where  a  responsible  employee's  failure 
to  detect  a  violation  is  attributable  to  his 
or  her  negligence  or  reckless  conduct. 
Employees  should  be  advised  by  the 
clinical  laboratory  that  disciplinary 
action  will  be  taken  on  a  fair  and 
equitable  basis.  Managers  and 
supervisors  should  be  made  aware  that 
they  have  a  responsibility  to  discipline 
employees  in  an  appropriate  and 
consistent  manner. 

It  is  vital  to  publish  and  disseminate 
the  range  of  disciplinary  standards  for 
improper  conduct  and  to  educate 
corporate  officers,  managers  and  other 
employees  regarding  these  standards. 
The  consequences  of  noncompliance 
should  be  consistently  applied  and 
enforced,  in  order  for  the  disciplinary 
policy  to  have  the  required  deterrent 
effect.  All  levels  of  employees  should  be 
subject  to  the  same  disciplinary  action 
for  the  commission  of  similar  offenses. 
The  commitment  to  compliance  applies 
to  all  personnel  levels  within  a  clinical 
laboratory.  The  OIG  believes  that 
corporate  officers,  managers,  and  other 
employees  should  be  held  accountable 
for  failing  to  comply  with,  or  for  the 
foreseeable  failure  of  their  subordinates 
to  adhere  to,  the  applicable  standards, 
laws,  and  procedures. 

2.  New  Employee  Policy 

For  all  new  employees  who  have 
discretionary  authority  to  make 
decisions  that  may  involve  compliance 
with  the  law  or  compliance  oversight, 
clinical  laboratories  should  conduct  a 
reasonable  and  prudent  background 
investigation,  including  a  reference 
check,  as  part  of  every  such 
employment  application.-"  The 
application  should  specifically  require 
the  applicant  to  disclose  any  criminal 


telephone  number.  1-800-HHS-TIPS  (447-8477). 
in  addition  to  any  company  hotline  number  that 
may  be  posted. 


•''The  Cumulative  Sanction  Report  is  an  OIG- 
produced  report  available  on  the  Internet  at  http:/ 
/www. dhhs.gov/progorg/oig.  It  is  updated  on  a 
regular  basis  to  reflect  the  status  of  health  care 
providers  who  have  been  e.xcluded  from 
participation  in  the  Medicare  and  Medicaid 
programs.  In  addition,  the  General  Services 
Administration  maintains  a  monthly  listing  of 
deiwrred  contractors  on  the  Internet  at  http:// 
www.arnet.gov/epls.  .•Mso.  once  the  data  base 
established  by  the  Health  Care  Fraud  and  .^buse 
Data  Collection  .Act  of  1996  is  fully  operational,  the 
hospital  should  regularly  request  information  from 
this  data  bank  as  part  of  its  employee  screening 
process. 


conviction,  as  defined  by  42  U.S.C. 
1320a-7(i).  or  exclusion  action. 
Pursuant  to  the  compliance  program, 
clinical  laboratory  policies  should 
prohibit  the  employment  of  individuals 
who  have  been  recently  convicted  of  a 
criminal  offense  related  to  health  care  or 
who  are  listed  as  debarred,  excluded  or 
otherwise  ineligible  for  participation  in 
Federal  health  care  programs  (as  defined 
in  42  U.S.C.  1320a-7b(0).^i  In  addition, 
pending  the  resolution  of  any  criminal 
charges  or  proposed  debarment  or 
exclusion,  the  OIG  recommends  that 
such  individuals  should  be  removed 
from  direct  responsibility  for  or 
involvement  in  any  Federal  health  care 
program. ^2  vVith  regard  to  current 
employees,  physicians  or  other 
individuals  authorized  to  order  tests,  if 
resolution  of  the  matter  results  in 
conviction,  debarment  or  exclusion,  the 
clinical  laboratory  should  terminate  its 
employment  or  other  contract 
arrangement  with  the  individual  or 
physician. 

F.  Auditing  and  Monitoring 

An  ongoing  evaluation  process 
involving  thorough  monitoring  and 
regular  reporting  to  the  clinical 
laboratory's  corporate  officers  is  critical 
to  a  successful  compliance  program. 
Compliance  reports  created  by  this 
ongoing  monitoring,  including  reports 
of  suspected  noncompliance,  should  be 
maintained  by  the  compliance  officer 
and  shared  with  the  clinical  laboratory's 
corporate  officers  and  the  compliance 
committee. 

Although  many  monitoring 
techniques  are  available,  one  effective 
tool  to  promote  and  ensure  compliance 
is  the  performance  of  regular 
compliance  audits  by  internal  or 
external  auditors  who  have  expertise  in 
Federal  and  State  health  care  statutes, 
regulations  and  the  program 
requirements  of  Federal,  State  and 
private  insurers.  At  a  minimum,  these 
audits  should  be  designed  to  address  the 
clinical  laboratory's  compliance  with 
laws  governing  kickback  arrangements, 
the  physician  self-referral  prohibition, 
CPT/HCPCS  coding  and  billing,  ICD-9 
coding,  claim  development  and 
submission,  reimbursement,  marketing, 
reporting  and  record  keeping.  In 


"  Likewise,  clinical  laboratory  compliance 
programs  should  establish  standards  prohibiting  the 
execution  of  contracts  with  physicians  or  other 
individual  authorized  to  order  tests  that  have  been 
recently  convicted  of  a  criminal  offense  related  to 
health  care  or  that  are  listed  by  a  Federal  agency 
as  debarred.  e.xcluded.  or  otherwise  ineligible  for 
participation  in  Federal  health  care  programs. 

--Prospective  employees  who  have  been  officially 
reinstated  into  the  Medicare  and  Medicaid 
programs  by  the  OIG  may  be  considered  for 
employment  upon  proof  of  such  reinstatement. 


Federal  Register/ Vol.  63,  No.   163 /Monday.  August  24.  1998 /Notices 


45085 


addition,  the  audits  and  reviews  should 
inquire  into  the  clinical  laboratory's 
compliance  with  specific  rules  and 
policies  that  have  been  the  focus  of 
particular  attention  on  the  part  of  the 
Medicare  fiscal  intermediaries  or 
carriers,  and  law  enforcement,  as 
evidenced  by  OIG  Special  Fraud  Alerts, 
OIG  audits  and  evaluations,  and 
publically  announced  law  enforcement 
initiatives  and  also  should  focus  on  any 
areas  of  concern  that  have  been 
identified  by  any  entity,  (i.e.,  Federal, 
State,  or  internally)  specific  to  the 
individual  clinical  laboratory. 

Monitoring  techniques  may  include 
sampling  protocols  that  permit  the 
compliance  officer  to  identify  and 
review  variations  from  an  established 
baseline.-^  Significant  variations  from 
the  baseline  should  trigger  a  reasonable 
inquiry  to  determine  the  cause  of  the 
deviation.  If  the  inquiry  determines  that 
the  deviation  occurred  for  legitimate, 
explainable  reasons,  the  compliance 
officer,  corporate  officer  or  manager  may 
want  to  limit  any  corrective  action  or 
take  no  action.  If  it  is  determined  that 
the  deviation  was  caused  by  improper 
procedures,  misunderstanding  of  rules, 
including  fraud  and  systemic  problems, 
the  clinical  laboratory  should  take 
prompt  steps  to  correct  the  problem.  If 
potential  fraud  or  violations  of  the  False 
Claims  Act  are  involved,  the  laborator>' 
should  report  the  potential  violation  to 
the  OIG  or  the  Department  of  Justice 
(see  discussion  in  Section  G.2,  below). 
Any  repayment  of  an  overpayment 
which  results  from  such  a  violation 
should  be  made  as  part  of  the  discussion 
with  law  enforcement. 

When  making  any  overpayment,  the 
clinical  laboratory  should  inform  the 
payor  of  the  following  information  (1) 
the  refund  is  being  made  pursuant  to  a 
voluntary  compliance  program:  (2)  a 
description  of  the  complete 
circumstances  surrounding  the 
overpayment;  (3)  the  methodology  by 
which  the  overpayment  was 
determined;  (4)  any  claim-specific 
information  used  to  determine  the 


^'The  OIG  recommends  that  when  a  compliance 
program  is  established  in  a  clinical  laboratory,  the 
compliance  officer,  with  the  assistance  of  corporate 
officers,  should  take  a  "snapshot"  of  their 
operations  from  a  compliance  perspective.  This 
assessment  can  be  undertaken  by  outside 
consultants,  law  or  accounting  firms,  or  internal 
staff,  with  authoritative  knowledge  of  health  care 
compliance  requirements.  This  "snapshot,"  often 
used  as  part  of  benchmarking  analyses,  becomes  a 
baseline  for  the  compliance  officer  and  other 
corporate  officers  to  judge  the  clinical  laboratory's 
progress  in  reducing  or  eliminating  potential  areas 
of  vulnerability.  For  example,  it  has  been  suggested 
that  a  baseline  level  include  the  frequency  and 
percentile  levels  of  each  CPT  code  in  relation  to  the 
clinical  laboratory's  overall  billing. 


overpayment  and;  (5)  the  amount  of  the 
overpayment. 

The  GIG  believes  that  the  compliance 
officer  needs  to  be  made  aware  of  these 
overpayment  patterns,  violations  or 
deviations  and  look  for  trends  that  may 
demonstrate  a  systemic  problem. 

An  effective  compliance  program 
should  also  incorporate  periodic  (at 
least  annual)  reviews  of  whether  the 
program's  compliance  elements  have 
been  satisfied,  e.g.,  whether  there  has 
been  appropriate;  (1)  dissemination  of 
the  program's  standards;  (2)  training;  (3) 
ongoing  educational  programs;  and  (4) 
disciplinary  actions,  among  others.  This 
process  will  verify  actual  conformance 
with  the  compliance  program.  The 
review  also  should  look  into  whether 
appropriate  records  have  been  created 
and  maintained  to  document  the 
implementation  of  an  effecti\e  program. 
However,  when  monitoring  discloses 
that  deviations  were  not  detected  in  a 
timely  manner  due  to  program 
deficiencies,  appropriate  modifications 
must  be  implemented.  Such 
evaluations,  when  developed  with  the 
support  of  management,  can  help  ensure 
compliance  with  the  clinical 
laboratory's  policies  and  procedures. 

As  part  of  the  review  process,  the 
compliance  officer  or  reviewers  should 
consider  techniques  such  as: 

•  On-site  visits; 

•  Interviews  with  personnel  involved 
in  management,  marketing/sales, 
operations,  coding/billing,  claim 
development  and  submission,  and  other 
related  activities; 

•  Questionnaires  developed  to  solicit 
impressions  of  a  broad  cross-section  of 
the  clinical  laboratory's  employees  and 
referring  clients: 

•  Review  of  requisition  forms  and 
other  documents  that  support  claims  for 
reimbursement; 

•  Review  of  written  materials  and 
documentation  produced  by  the 
laboratory  and  used  by  physicians  and 
other  individuals  authorized  to  order 
tests;  and 

•  Trend  analyses,  or  longitudinal 
studies,  that  seek  deviations  in  billing  or 
ordering  patterns  over  a  given  period. 

The  reviewers  should: 

•  Be  independent  of  line 
management: 

•  Have  access  to  existing  audit 
resources,  relevant  personnel  and  all 
relevant  areas  of  operation: 

•  Present  written  evaluative  reports 
on  compliance  activities  to  the  CEO. 
governing  body  and  members  of  the 
compliance  committee  on  a  regular 
basis,  but  no  less  than  annually:  and 

•  Specifically  identify  areas  where 
corrective  actions  are  needed. 


With  these  reports,  the  clinical 
laboratory'  management  can  take 
whatever  steps  are  necessar\'  to  correct 
past  problems  and  prevent  them  from 
recurring.  In  certain  cases,  subsequent 
reviews  or  studies  would  be  advisable  to 
ensure  that  the  recommended  corrective 
actions  have  been  implemented 
successfully. 

The  clinical  laboratory  should 
document  its  efforts  to  comply  with 
applicable  statutes,  regulations  and  the 
program  requirements  of  Federal.  State 
and  private  payors.  For  example,  where 
a  clinical  laboratory,  in  its  efforts  to 
comply  with  a  particular  statute, 
regulation  or  program  requirement, 
requests  advice  from  a  Government 
agency  (including  a  Medicare  fiscal 
intermediary  or  carrier)  charged  with 
administering  a  Federal  health  care 
program,  the  clinical  laboratory  should 
document  and  retain  a  record  of  the 
request  and  any  written  or  oral 
response.  This  step  is  particularly 
important  if  the  clinical  laboratory 
intends  to  rely  on  that  response.  The 
laboratory  should  memorialize  its 
determination  as  to  whether  reliance  on 
any  such  advice  is  reasonable,  and  its 
efforts  to  develop  procedures  based 
upon  such  advice. 

G.  Responding  to  Detected  Offenses  and 
Developing  Corrective  Action  Initiatives 

1.  Violations  and  Investigations 

Violations  of  a  clinical  laboraton,''s 
compliance  program,  failures  to  complv 
with  applicable  Federal  or  State  law. 
and  other  requirements  of  Government 
and  private  health  plans,  and  other 
types  of  misconduct  threaten  a  clinical 
laboratory's  status  as  a  reliable,  honest 
and  trustworthy  provider  capable  of 
participating  in  Federal  health  care 
programs.  Detected  but  uncorrected 
misconduct  can  seriously  endanger  the 
mission,  reputation,  and  legal  status  of 
the  clinical  laboratory.  Consequently, 
upon  reports  or  reasonable  indications 
of  suspected  noncompliance,  it  is 
important  that  the  chief  compliance 
officer  or  other  management  officials 
initiate  prompt  steps  to  investigate  the 
conduct  in  question  to  determine 
whether  a  material  violation  of 
applicable  law  or  the  requirements  of 
the  compliance  program  has  occurred, 
and  if  so,  take  steps  to  correct  the 
problem. -■•  As  appropriate,  such  steps 


•■"Instdnces  of  non-compliance  must  be 
determined  on  a  case-bv-case  basis.  The  existence. 
nr  amount,  of  a  monetary  loss  to  a  health  care 
progra.m  is  not  solely  determinative  of  whether  or 
not  the  conduct  should  be  m»estigated  and  reported 
to  governmental  authorities.  In  fact,  there  mav  be 
instances  where  there  is  no  monetary  loss  at  all,  but 
corrective  action  and  reporting  are  still  necessary  to 
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may  include  an  immediate  referral  to 
criminal  and/or  civil  law  enforcement 
authorities,  a  corrective  action  plan.-"  a 
report  to  the  Government,-'^  and  the 
submission  of  any  overpayments,  if 
applicable. 

Depending  upon  the  nature  of  the 
alleged  violations,  an  internal 
investigation  will  probably  include 
interviews  and  a  review  of  relevant 
documents.  Some  clinical  laboratories 
should  consider  engaging  outside 
counsel,  auditors,  or  health  care  experts 
to  assist  in  an  investigation.  Records  of 
the  investigation  should  contain 
documentation  of  tlie  alleged  violation, 
a  description  of  the  investigative 
process,  copies  of  interview  notes  and 
key  documents,  a  log  of  the  witnesses 
interviewed  and  the  documents 
reviewed,  the  results  of  the 
investigation,  e.g..  any  disciplinary 
action  taken,  and  the  corrective  action 
implemented.  While  any  action  taken  as 
the  result  of  an  investigation  will 
necessarily  vary  depending  upon  the 
clinical  laboratory  and  the  situation. 
clinical  laboratories  should  strive  for 
some  consistencv  by  utilizing  sound 
practices  and  disciplinary  protocols. 
Further,  after  a  reasonable  period,  the 
compliance  officer  should  review  the 
circumstances  that  formed  the  basis  for 
the  investigation  to  determine  whether 
similar  problems  have  since  been 
uncovered. 

If  an  investigation  of  an  alleged 
violation  is  undertaken  and  the 
compliance  officer  believes  the  integrity 
of  the  investigation  may  be  at  stake 
because  of  the  presence  of  employees 
under  investigation,  those  subjects 
should  be  removed  from  their  current 
work  activity  until  the  investigation  is 
completed  (unless  otherwise  requested 
by  law  enforcement).  In  addition,  the 
compliance  officer  should  take 


protect  the  integrity  of  the  applicable  program  and 
its  beneficiaries. 

"Advice  from  the  clinical  laboratory's  in-house 
counsel  or  an  outside  law  firm  may  be  sought  to 
determine  the  extent  of  the  clinical  laboratory's 
liability  and  to  plan  the  appropriate  course  of 
action. . 

"The  OIG  currently  maintains  a  voluntary 
disclosure  program  thai  encourages  providers  to 
report  suspected  fraud.  The  concept  of  voluntary 
self-disclosure  is  premised  on  a  recognition  that  the 
Government  alone  cannot  protect  the  integrity  of 
the  Medicare  and  other  Federal  health  care 
programs.  Health  care  providers  must  be  willing  to 
police  themselves,  correct  underlying  problems  and 
work  with  the  Government  to  resolve  these  matters. 
The  OIG's  voluntary  self-disclosure  program  has 
four  prerequisites  (1)  the  disclosure  must  be  on 
behalf  of  an  entity  and  not  an  individual:  (2)  the 
disclosure  must  be  trulv  voluntary  (i.e..  no  pending 
proceeding  or  investigation):  (3)  the  entity  must 
disclose  the  nature  of  the  wrongdoing  and  the  harm 
to  the  Federal  programs:  and  (4)  the  entity  must  not 
be  the  subject  of  a  bankruptcy  proceeding  before  or 
after  the  self-disclosure. 


appropriate  steps  to  secure  or  prevent 
the  destruction  of  documents  or  other 
evidence  relevant  to  the  investigation.  If 
the  clinical  laboratory  determines  that 
disciplinary  action  is  warranted,  it 
should  be  prompt  and  imposed  in 
accordance  w  ith  the  clinical  laboratory's 
written  standards  of  disciplinary  action. 

2.  Reporting 

If  the  compliance  officer,  compliance 
committee  or  management  official 
discovers  credible  evidence  of 
misconduct  from  any  source  and,  after 
a  reasonable  inquiry,  has  reason  to 
believe  that  the  misconduct  may  violate 
criminal,  civil  or  administrative  law, 
then  the  clinical  laboratory  promptly 
should  report  the  matter  to  the 
appropriate  governmental  authority-^ 
within  a  reasonable  period,  but  not 
more  than  60  days  -*  after  determining 
that  there  is  credible  evidence  of  a 
violation.-*^  Prompt  reporting  will 
demonstrate  the  clinical  laboratory's 
good  faith  and  willingness  to  work  with 
governmental  authorities  to  correct  and 
remedy  the  problem.  In  addition, 
reporting  such  conduct  will  be 
considered  a  mitigating  factor  by  the 
OIG  in  determining  administrative 
sanctions  (e.g..  penalties,  assessments, 
and  exclusion),  if  the  reporting  provider 
becomes  the  target  of  an  OIG 
investigation. '0 

When  reporting  misconduct  to  the 
Government,  a  clinical  laboratory 
should  provide  all  evidence  relevant  to 
the  potential  violation  of  applicable 
Federal  or  State  law(s)  and  potential 
cost  impact.  The  compliance  officer. 


-'  I.e..  Federal  and/or  State  law  enforcement 
having  jurisdiction  over  such  matter.  Such 
governmental  authority  would  include  DOl  and  OIG 
with  respect  to  Medicare  and  Medicaid  violations 
giving  rise  to  causes  of  actions  under  various 
criminal,  civil  and  administrative  false  claims 
statutes. 

"To  qualify  for  the  "not  less  than  double 
damages"  provision  of  the  False  Claims  Act.  the 
report  must  be  provided  to  the  Government  within 
thirty  days  after  the  date  when  the  laboratory  first 
obtained  the  information.  31  U.S.C.  3729(a). 

-"The  OIG  believes  that  some  violations  may  be 
so  serious  that  they  warrant  immediate  notification 
to  governmental  authorities,  prior  to.  or 
simultaneous  with,  commencing  an  internal 
investigation,  e.g..  if  the  conduct  (1)  is  a  clear 
violation  of  criminal  law;  (2)  has  a  significant 
adverse  effect  on  the  quality  of  care  provided  to 
program  beneficiaries  (in  addition  to  any  other  legal 
obligations  regarding  quality  of  carel:  or  (3) 
indicates  evidence  of  a  systemic  failure  to  comply 
with  applicable  laws,  an  existing  corporate  integrity 
agreement,  or  other  standards  of  conduct,  regardless 
of  ihe  financial  impact  on  Federal  health  care 
programs. 

'"The  OIG  has  published  criteria  setting  forth 
those  factors  that  the  OIG  takes  into  consideration 
in  determining  whether  it  is  appropriate  to  exclude 
a  health  care  provider  from  program  participation 
pursuant  to  42  U..S.C.  t320a-7(b)(7)  for  violations 
of  various  fraud  and  abuse  laws.  See  62  FR  67392 
(12/24/97). 


under  advice  of  counsel,  and  with 
guidance  from  the  governmental 
authorities,  could  be  requested  to 
continue  to  investigate  the  reported 
violation.  Once  the  investigation  is 
completed,  the  compliance  officer 
should  be  required  to  notify  the 
appropriate  governmental  authority  of 
the  outcome  of  the  investigation, 
including  a  description  of  the  impact  of 
the  alleged  violation  on  the  operation  of 
the  applicable  health  care  programs  or 
their  beneficiaries.  If  the  investigation 
ultimately  indicates  that  criminal  or 
civil  violations  may  have  occurred,  the 
appropriate  Federal  and  State  officials  " 
should  be  notified  immediately. 

As  previously  stated,  the  clinical 
laboratory  should  take  appropriate 
corrective  action,  including  the 
imposition  of  proper  disciplinary 
action,  and  prompt  identification  and 
restitution  of  any  overpayment  to  the 
affected  payor.  In  cases  where  potential 
fraud  or  violations  of  the  False  Claims 
Act  are  involved  payment  should  be 
made  as  part  of  discussions  with  law 
enforcement.  Failure  to  repay 
overpayments  within  a  reasonable 
period  of  time  could  be  interpreted  as 
an  intentional  attempt  to  conceal  the 
overpayment  from  the  Government, 
thereby  establishing  an  independent 
basis  for  a  criminal  violation  with 
respect  to  the  clinical  laboratory,  as  well 
as  any  individuals  who  may  have  been 
involved. ""-  For  this  reason,  clinical 
laboratory  compliance  programs  should 
emphasize  that  overpayments  obtained 
from  Medicare  or  other  Federal  health 
care  programs  should  be  promptly 
returned  to  the  payor  that  made  the 
erroneous  payment.  Section  F  details 
the  information  which  should  be 
provided  to  the  contractor  when  making 
a  repayment. 

Conclusion 

Through  this  document,  the  OIG  has 
attempted  to  provide  a  foundation  for 
development  of  an  effective  and  cost- 
efficient  clinical  laboratory  compliance 
program.  As  previously  stated,  however, 
each  program  must  be  tailored  to  fit  the 
needs  and  resources  of  an  individual 
clinical  laboratory,  depending  upon  its 


•'  .Appropriate  Federal  and  State  authorities 
include  the  Criminal  and  Civil  Divisions  of  the 
Department  of  luslice.  the  U.S.  .Mtornev  in  the 
clinical  laboratory's  district,  and  the  investigative 
arms  for  the  agencies  administering  the  affected 
Federal  or  State  health  care  programs,  such  as  the 
State  Medicaid  Fraud  Control  Unit,  the  Defense 
Criminal  Investigative  Service,  and  the  Offices  of 
Inspector  General  of  the  Department  of  Health  and 
Human  Services,  the  Department  of  Veterans  .Affairs 
and  the  Office  of  Personnel  Management  (which 
administers  the  Federal  Employee  Health  Benefits 
Program). 

•-See  42  U.S.C.  n20a-7b(a)(3). 
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particular  corporate  structure,  mission, 
size  and  employee  composition.  The 
statutes,  regulations  and  guidelines  of 
the  Federal  and  State  health  insurance 
programs,  as  well  as  the  policies  and 
procedures  of  the  private  health  plans, 
should  be  integrated  into  ever\'  clinical 
laboratory's  compliance  program. 

The  OIG  recognizes  that  the  health 
care  industry  in  this  country,  which 
reaches  millions  of  beneficiaries  and 
expends  about  a  trillion  dollars 
annually,  is  constantly  evolving.  As 
stated  throughout  this  guidance, 
compliance  is  a  dynamic  process  that 
helps  to  ensure  that  clinical  laboratories 
and  other  health  care  providers  are 
better  able  to  fulfill  their  commitment  to 
ethical  behavior,  as  well  as  meet  the 
changes  and  challenges  being  imposed 
upon  them  by  Congress  and  private 
insurers.  Ultimately,  it  is  OIG's  hope 
that  a  voluntarily  created  compliance 
program  will  enable  clinical  laboratories 
to  meet  their  goals,  improve  the  quality 
of  services  and  control  of  claims 
submission,  and  substantially  reduce 
fraud,  waste  and  abuse,  as  well  as  the 
cost  of  health  care  to  Federal,  State  and 
private  health  insurers. 

Dated;  August  14,  1998. 
June  Gibbs  Brown, 

Inspector  General. 

[PR  Doc.  98-22559  Filed  8-21-98;  8:45  am] 

BILUNG  CODE  415CM>4-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Mental  Health  Services; 
Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  teleconference 
meeting  of  the  Center  for  Mental  Health 
Services  (CMHS)  National  Advisory 
Council  on  August  24,  1998. 

The  meeting  will  include  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications  and  contract 
proposals.  Therefore,  the  meeting  will 
be  closed  to  the  public  as  determined  by 
the  Administrator,  SAMHSA,  in 
accordance  with  Title  5  U.S.C.  552b(c) 
(3),  (4)  and  (6)  and  5  U.S.C.  App.  2, 
Section  10(d). 

An  agenda  and  a  roster  of  Council 
members  may  be  obtained  from  Ms. 
Patricia  Gratton,  Committee 
Management  Officer,  CMHS,  Room 
llC-26,  Parklawn  Building,  Rockville, 
Maryland  20857,  Telephone  (301)  443- 
7987. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 


name  and  telephone  number  is  listed 
below. 

Committee  \'ame:  CMHS  National 
Advisory  Council. 

Meeting  date:  August  24.  1998, 

Place:  CMHS  Conference  Room  5600 
Fishers  Lane,  Room  15-94.  Rockville, 
MD  20857. 

C/osed;  August  24.  1998,  12:00  p.m.- 
1:30  p.m. 

Contact:  Anne  Mathews-Yoimes. 
Ed.D.,  Executive  Secretary,  Room  18C- 
05,  Parklawn  Building.  Telephone:  (301) 
443-0554  and  FAX  (301)  443-7912. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  August  18,  1998. 
Dee  Herman, 

Committee  Management  Officer,  Substance 

Abuse  and  Mental  Health  Sen-ices 

Administration. 

|FR  Doc.  98-22573  Filed  8-21-98;  8:45  am] 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4211-FA-03] 

Lead-Based  Paint  Hazard  Control  in 
Privately  Owned  Housing:  Fiscal  Year 
1997:  Announcement  of  Funding 
Awards 

agency:  Office  of  the  Secretary— Office 

of  Lead  Hazard  Control. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
NOFA  for  Lead-Based  Paint  Hazard 
Control  in  Privately  Owned  Housing. 
This  announcement  contains  the  names 
and  addresses  of  the  award  recipients 
and  the  amounts  of  awards. 
FOR  FURTHER  INFORMATION  CONTACT:  Ellis 
G.  Goldman,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SVV,  Washington,  DC  20410, 
telephone  (202)  755-1785,  ext  112. 
Hearing-and  speech-impaired  persons 
may  access  the  number  above  via  TTY 
by  calling  the  toll  free  Federal 
Information  Relav  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  competition  was  to 
award  grant  funding  for  $50,000,000  for 
the  grant  program  for  lead-based  paint 


hazard  control  in  low  income  pri\ate 
housing. 

The  1997  awards  announ(  ed  in  this 
Notice  were  selected  for  funding  in  a 
competition  announced  in  a  Federal 
Register  notice  published  on  lune  b. 
1997  (62  FR  30380).  Applications  were 
scored  and  selected  on  the  basis  of 
selection  criteria  contained  in  that 
Notice. 

A  total  of  S50.000.000  has  been 
awarded  to  twenty-five  grantees  In 
accordance  with  section  102(a)(4)(C)  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (103 
Stat.  1987.  42  U.S.C.  3545).  Department 
is  publishing  the  names,  addresses,  and 
amounts  of  those  awards  as  follows. 

Category  A  Grants 

City  of  Phoenix 

Lead  Hazard  Control  Program.  200  West 
Washington,  Phoenix,  AZ  85003. 
52.000,000 

City  of  Long  Beach 

Department  of  Health  &  Human 

Services,  2525  Grand  Avenue,  Long 
Beach.  CA  90815-1765.  S2. 000. 000 

City  of  Los  Angeles 

Los  Angeles  Housing  Department.  400 
Main  St..  Los  Angeles.  CA  90013, 
52.900,000 

City  of  Richmond 

Richmond  Redevelopment  Agencv.  330 
25th  St..  Richmond,  CA  94804. ' 
52.300.000 

Town  of  Manchester 

Manchester  Lead  Abatement  Project.  63 
East  Center  St.,  Suite  2A.  .Manchester, 
CT  06040,  $2,000,000 

District  of  Columbia 

Department  of  Health.  800  9th  St..  SW., 
Washington.  DC  20024.  S2. 200. 000 

City  of  Lawrence 

Community  Development  Department, 
225  Essex  St..  Lawrence.  MA  01840, 
52,900,000 

City  of  Springfield 

Office  of  Housing,  81  State  Street, 
Springfield.  MA  01103.  51,800,000 

City  of  Baltimore 

Baltimore  City  Health  Department,  210 
Guilford  .\\e..  Baltimore.  MD  21044, 
52.000.000 

City  of  Portland 

Portland  Lead-Safe  Housing  Program 
389  Congress  St,,  Portland.  ME  04101. 
51,400,000 


45088 


Federal 


Register  /  Vol. 


63.  No.   163 /Monday.  August  24.  1998 /Notices 


City  of  St.  Louis 

Community  Development  Agency.  1015 
Locust.  Suite  1200,  St.  Louis,  MO 
63101.  S2.900. 000 

State  of  New  Hampshire 

NH  Housing  Finance  Authority.  32 
Constitution  Drive,  Bedford.  NH 
03110.  52,900.000 

Monroe  County 

Monroe  County  Department  of  Health. 
Ill  Westfall'Road,  Rochester,  NY 
14692,51.700,000 

City  of  Akron 

Department  of  Public  Health.  177  South 
Broadway.  Akron,  OH  44308. 
52. 500.000 

Cuyahoga  County 

Cuyahoga  County  Board  of  Health.  1375 
Euclid  Ave.,  Suite  524,  Cleveland,  OH 
44115-1882,51,500.000 

City  of  Portland 

Bureau  of  Housing  and  Community 
Development,  808  S\V.  3rd,  Suite  600, 
Portland,  OR  97204.  52.900.000 

City  of  East  Providence 

Department  of  Planning,  145  Taunton 
Ave.,  East  Providence,  Rl  02914-4505, 
51,600,000 

City  of  Houston 

Houston  Department  of  Health  and 
Human  Services,  8000  N.  Stadium 
Drive,  Houston.  TX  77054,  52,000,000 

Harris  County 

Community  Development  Agency.  3100 
Timmons  Lane,  Suite  220,  Houston, 
TX  77027,  52.200,000 

City  of  Lynchburg 

Community  Development  Division.  900 
Church  St..  Lynchburg.  VA  24505, 
52,300,000 

City  of  Richmond 

Department  of  Public  Health.  701  N. 
25th  St.,  Richmond,  VA  23223, 
52,000,000 

Category  B  Grants 

Alameda  County 

Lead  Poisoning  Prevention  Program, 
2000  Embarcadero,  Suite  300. 
Oakland.  CA  94606-.  51.400,000 

City  of  Boston 

Department  of  Neighborhood 

Development,  249  River  St..  Bldg.  E, 
Boston.  MA  02126.  5642,000 

Butte-Silver  Bow  County 

Butte-Silver  Bow  County  Health 

Department,  25  West  Front  St..  Butte. 
MT  59701,  5558,000 


Grand  Gateway  Economic  Development 

Council  of  Governments.  333  S.  Oak.  PO 
Drawer  B,  Big  Cabin.  OK  74332-0502. 
51.400.000 

Dated:  .August  13,  1998. 
David  E.  Jacobs, 

Director.  Office  of  Lead  Hazard  Control. 
[PR  Doc.  98-22669  Filed  8-21-98;  8:45  am] 

BILLING  CODE  4210-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  a  Proposal 
for  a  Minor  Adjustment  to  the 
Riverside  County  Habitat  Conservation 
Agency's  Stephens'  Kangaroo  Rat 
Habitat  Conservation  Plan  in  Western 
Riverside  County,  California 

agency:  Fish  and  Wildlife  Service. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Fish  and  Wildlife  Service 
has  under  consideration  a  proposal  for 
a  minor  adjustment  to  the  Riverside 
County  Habitat  Conservation  Agency's 
Stephens'  Kangaroo  Rat  Habitat 
Conservation  Plan  (Plan).  The  proposed 
minor  adjustment  is  in  accordance  with 
the  Plan  and  Implementation  Agreement 
for  the  existing  section  10(a)(1)(B) 
permit  (PRT-739678)  issued  by  the 
Service  in  May  1996.  The  applicant  is 
the  Riverside  County  Habitat 
Conservation  Agency  (Agency),  a  joint 
powers  agency  comprised  of  the 
following  nine  member  agencies: 
County  of  Riverside,  City  of  Corona, 
City  of  Hemet,  City  of  Lake  Elsinore, 
City  of  Moreno  Valley,  City  of  Murrieta, 
City  of  Perris.  City  of  Riverside,  and  the 
City  of  Temecula.  In  response  to  the 
proposal,  an  Environmental  Assessment 
has  been  prepared  pursuant  to  the 
National  Environmental  Policy  Act  and 
is  available.  This  notice  describes  the 
currently  proposed  action  and 
alternatives,  and  solicits  comments  on 
the  Lssues  and  alternatives  raised  in  the 
Environmental  Assessment. 
DATES:  Written  comments  related  to  the 
Service's  Environmental  Assessment 
and  the  Applicant's  proposed  minor 
adjustment  to  the  Plan  should  be 
received  by  the  Service  on  or  before 
September  23,  1998. 
ADDRESSES:  Information,  comments,  or 
questions  regarding  the  Environmental 
Assessment  and  the  Applicant's 
proposed  minor  adjustment  to  the  Plan 
should  be  submitted  to  Mr.  Ken  S.  Berg. 
Field  Supervisor.  Fish  and  Wildlife 
Service.  2730  Loker  Avenue  W?st, 
Carlsbad,  California  92008.  Written 


comments  also  may  be  sent  by  facsimile 
to  (760)  431-9618.' 

FOR  FURTHER  INFORMATION  CONTACT:  Mr, 
Jim  Bartel,  Assistant  Field  Supervisor,  at 
the  above  Carlsbad  address,  telephone 
(760)431-9440. 
SUPPLEMENTARY  INFORMATION: 

Document  Availability 

Individuals  wishing  copies  of  the 
Environmental  Assessment  should 
immediately  contact  the  above 
individual.  Persons  wishing  to  review 
background  material  may  obtain  it  by 
contacting  Kristi  Lovelady  of  the 
Agency,  at  4080  Lemon  Street,  12th 
floor,  Riverside.  California,  telephone 
(909)  955-1131.  Documents  also  will  be 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  (8  a.m.  to  5  p.m.,  Monday  through 
Friday)  at  the  Service's  Carlsbad  Field 
Office  (see  ADDRESSES  section  above) 
and  at  various  public  libraries 
throughout  Riverside  County.  To  find 
out  the  exact  addresses  of  the  public 
libraries,  contact  the  Service  or  the 
Agency  at  the  referenced  locations. 

Background 

The  Service  listed  the  Stephens' 
kangaroo  rat  [Dipodomys  stephensi]  as 
an  endangered  species  on  September  30, 
1988  (53  FR  38465).  As  an  endangered 
species,  the  Stephens'  kangaroo  rat  is 
protected  pursuant  to  Section  9  of  the 
Endangered  Species  Act  (Act)  against 
"take;"  that  is.  no  one  may  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture  or  collect  the  species,  or  attempt 
to  engage  in  such  conduct  (16  USC 
1538).  However,  under  certain 
circumstances,  the  Service  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to.  and  not  the 
purpose  of.  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Based  upon  the  March  1996  Plan  and 
Implementation  Agreement,  and  after 
compliance  with  the  National 
Environmental  Policy  Act.  the  Service 
issued  a  permit  to  the  Agency  on  May 
3.  1996.  to  incidentally  take  the 
Stephens'  kangaroo  rat.  The  30-year 
Plan  is  designed  to  acquire  and 
permanently  conserve,  maintain,  and 
fund  the  conservation,  preservation, 
restoration,  and  enhancement  of 
Stephens'  kangaroo  rat  occupied  habitat. 
The  Plan  covers  approximately  534.000 
acres  within  the  Agency  member 
jurisdictions,  including  an  estimated 
30,000  acres  of  occupied  Stephens' 
kangaroo  rat  habitat.  The  Plan  requires 
Agency  members  to  preserve  and 
manage  15,000  acres  of  occupied 
Stephens'  kangaroo  rat  habitat  in  7  Core 
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Reserves  encompassing  over  41,000 
acres.  Currently  12,460  acres  of 
occupied  habitat  exists  within  the  Core 
Reserves. 

Article  III,  Section  B(2)  of  the 
Implementation  Agreement  entered  into 
by  the  Service,  the  Agency,  and  the 
California  Department  of  Fish  and  Game 
(Department)  mandates  the 
establishment  of  the  Core  Reserves  with 
boundaries  as  set  forth  in  the  Plan.  This 
section  of  the  Implementation 
Agreement  allows  the  Agency,  with 
written  consent  of  the  Service  and  the 
Department,  to  modify  through  sale, 
exchange,  or  otherwise  the 
configuration,  size  and/or  location  of 
the  Core  Reserves,  if  in  the  opinion  of 
the  Service  and  the  Department  "the 
revised  configurations  better  address  the 
overall  conservation  needs  of  the 
Stephens'  kangaroo  rat."  Article  VI, 
Section  A(2),  of  the  Implementation 
Agreement  also  allows  minor 
adjustments  to  the  Plan  including 
"modification  to  the  configuration  of  a 
Core  Reserve  so  long  as  the  amount  of 
occupied  habitat  contained  within  the 
Core  Reserve  is  not  diminished  and  so 
long  as  the  Service  and  the  Department 
determine,  in  writing,  that  the  revised 
configuration  better  addresses  the 
overall  conservation  needs  of  the 
Stephens'  kangaroo  rat." 

The  Agency  proposes  to  adjust 
acreage  in  two  Core  Reserves  set  forth  in 
the  Plan  (Lake  Mathews/Estelle 
Mountain  and  Lake  Skinner)  pursuant 
to  Article  III,  Section  B(2)  and  Article 
VI,  Section  A(2)  of  the  Implementation 
Agreement.  The  purpose  of  the 
proposed  action  is  to  allow  561  acres  of 
property  to  be  removed  from  two  Core 
Reserves  and  replaced  with  719  acres  of 
other  land  with  equal  or  better  value  to 
Stephens'  kangaroo  rat.  This  minor 
adjustment  will  also  release  from  the 
Core  Reserves  all  remaining  private 
property  owners  that  do  not  wish  to  sell 
their  land  to  the  Agency  for  inclusion  in 
the  Core  Reserves. 

The  Environmental  Assessment 
analyses  the  proposed  action  and  the  no 
project  alternatives  in  detail.  In 
addition,  several  other  alternatives  were 
considered  but  not  advanced  for  in- 
depth  analysis  due  to  inferior  reserve 
design,  unwilling  property  sellers  and 
economic  considerations.  These 
alternatives  include  different 
configurations  at  three  Core  Reserves: 
Lake  Mathews/Estelle  Moimtain,  Lake 
Skinner,  and  San  Jacinto  Wildlife. 

This  notice  is  provided  pursuant  to 
section  10  of  the  Act  and  the  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6).  The  Service  will 
evaluate  the  proposed  minor  adjustment 
to  the  Plan  and  comments  submitted 


thereon.  If  it  is  determined  that  the 
requirements  are  met.  the  Plan  will  be 
amended.  The  final  determinations  will 
be  made  no  sooner  than  30  days  from 
the  date  of  this  notice. 

Dated:  August  18.  1998. 
David  J.  Wesley, 

Acting  Regional  Director,  Region  1.  Portland. 
Oregon. 

[FR  Doc.  98-22608  Filed  8-21-98;  8:45  ami 
BILUNG  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Pechanga  Band  of  Mission  Indians 
Liquor  Control  Ordinance 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice. 

SUMMARY:  This  Notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8,  and  in  accordance  with  the 
Act  of  August  15,  1953,  67  Stat.  586,  18 
U.S.C.  §  1161.  I  certify  that  Resolution 
No.  SCA-PC-03-98.  enacting  the 
Pechanga  Liquor  Control  Ordinance  of 
the  Pechanga  Band  of  Luiseno  Mission 
Indians  (Pechanga  Band  of  Mission 
Indians)  of  the  Pechanga  Reservation 
was  duly  adopted  by  the  General 
Council  of  the  Pechanga  Reservation  on 
January  25,  1998.  The  Ordinance 
provides  for  the  regulation  of  the 
activities  of  the  manufacture, 
distribution,  sale,  and  consumption  of 
liquor  on  reservation  lands  subject  to 
the  jurisdiction  of  the  Pechanga  Band  of 
Mission  Indians  of  California. 
DATES:  This  Ordinance  is  effective  as  of 
August  24,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bettie  Rushing,  Division  of  Tribal 
Government  Services,  1849  C  Street. 
NW,  MS  4641-MIB,  Washington,  D.C. 
20240-4001;  telephone  (202) 208-4400. 
SUPPLEMENTARY  INFORMATION:  The 
Liquor  Control  Ordinance  of  the 
Pechanga  Band  of  Mission  Indians  is  as 
follows: 

Liquor  Control  Ordinance 

Article  1.  Name.  This  Ordinance  shall 
be  known  as  the  Pechanga  Liquor 
Control  Ordinance. 

Article  2.  Authority.  This  Ordinance 
is  enacted  pursuant  to  the  Act  of  August 
15,  1953,  Pub.  L.  83-277,  67  Stat.  588. 
18  U.S.C.  1161,  and  Article  III  of  the 
Constitution  and  Bylaws  of  the 
Temecula  Band  of  Luiseno  Mission 
Indians  (also  knowTi  as  the  Pechanga 
Band  of  Mission  Indians). 


Article  3.  Purpose.  The  purpose  of 
this  Ordinance  is  to  regulate  and  control 
the  possession  and  sale  of  liquor  on  the 
Pechanga  Indian  Reservation,  and  to 
permit  alcohol  sales  by  triballv  owned 
and  operated  enterprises,  and  at  triballv 
approved  special  events,  for  the  purpose 
of  the  economic  development  of  the 
Pechanga  Band.  The  enactment  of  a 
tribal  ordinance  governing  liquor 
possession  and  sales  on  the  Pechanga 
Indian  Reservation  increases  the  ability 
of  tribal  government  to  control 
Reservation  liquor  distribution  and 
possession,  and  will  provide  an 
important  source  of  revenue  for  the 
continued  operation  and  strengthening 
of  the  tribal  government,  the  economic 
viability  of  tribal  enterprises,  and  the 
delivery  of  tribal  government  services. 
This  Liquor  Control  Ordinance  is  in 
conformity  with  the  laws  of  the  State  of 
Cahfomia  as  required  by  18  U.S.C. 
§  1161,  and  with  all  applicable  Federal 
laws. 

Article  4.  Effective  Date.  This 
Ordinance  shall  be  effective  August  24. 
1998. 

Article  5.  Possession  of  Alcohol.  The 
introduction  or  possession  of  alcoholic 
beverages  shall  be  lawful  within  the 
exterior  boundaries  of  the  Pechanga 
Indian  Reservation;  provided  that  such 
introduction  or  possession  is  in 
conformity  with  the  laws  of  the  State  of 
California. 

Article  6.  Sales  of  Alcohol,  (a)  The 
sale  of  alcoholic  beverages  by  business 
enterprises  owned  by  and  subject  to  the 
control  of  the  Pechanga  Band  shall  be 
lawful  within  the  exterior  boundaries  of 
the  Pechanga  Indian  Reservation; 
provided  that  such  sales  are  in 
conformity  with  the  laws  of  the  State  of 
California. 

(b)  The  sale  of  alcoholic  beverages  by 
the  drink  at  special  events  authorized  bv 
the  Pechanga  Band  shall  be  lawful 
within  the  exterior  boundaries  of  the 
Pechanga  Indian  Reservation;  provided 
that  such  sales  are  in  conformity  with 
the  laws  of  the  State  of  California  and 
with  prior  approval  by  Resolution  of  the 
General  Council  of  the  Pechanga  Band. 

Article  7.  Age  Limits.  The  drinking 
age  within  the  Pechanga  Indian 
Reservation  shall  be  the  same  as  that  of 
the  State  of  California,  which  is 
currently  21  years.  No  person  under  the 
age  of  21  years  shall  purchase,  possess, 
or  consume  any  alcoholic  beverage.  At 
such  time,  if  any,  as  California  Business 
and  Professional  Code  §  25658,  which 
sets  the  drinking  age  for  the  State  of 
Cahfomia.  is  repealed  or  amended  to 
raise  or  lower  the  drinking  age  within 
California,  this  Article  shall 
automatically  become  null  and  void  and 
the  Tribal  Council  shall  be  empowered 
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to  amend  this  Artic:le  to  inatc:h  the  age 
limit  imposed  by  state  law,  such 
amendment  to  become  effective  upon 
publication  in  the  Federal  Register  by 
the  Secretary  of  the  Interior. 

Article  8.  Civil  Penalties.  The 
Pechanga  Band,  through  its  Tribal 
Council  and  duly  authorized  personnel, 
shall  have  the  authority  to  enforce  this 
Ordinance  by  confiscating  any  liquor 
sold,  possessed  or  introduced  in 
violation  hereof.  The  Tribal  Council 
shall  be  empowered  to  sell  such 
confiscated  liquor  for  the  benefit  of  the 
Pechanga  Band,  and  to  develop  and 
approve  such  regulations  as  may 
become  necessary  for  enforcement  of 
this  Ordinance. 

Article  9.  Prior  Inconsistent 
Enactments.  Anv  prior  tribal  laws, 
resolutions'or  ordinances  which  are 
inconsistent  with  this  Ordinance  are 
hereby  repealed  to  the  extent  they  are 
inconsistent  with  this  Ordinance. 

Article  10  Sovereign  Immunity. 
Nothing  contained  in  this  Ordinance  is 
intended  to.  nor  does  in  any  way.  limit, 
alter,  restrict,  or  waive  the  sovereign 
immunity  of  the  Pechanga  Band  or  any 
of  its  agencies,  including  the  Pechanga 
Development  Corporation,  from 
unconsented  suit  or  action  of  any  kind. 

Article  11.  Severability.  If  any 
provision  of  this  Ordinance  is  found  by 
any  agency  or  court  of  competent 
jurisdiction  to  be  unenforceable,  the 
remaiaing  provisions  shall  be 
unaffected  thereby. 

Article  12.  Amendment.  This 
Ordinance  may  be  amended  by  majority 
vote  of  the  General  Council  of  the 
Pechanga  Band  at  a  duly  noticed 
General  Council  meeting,  such     - 
amendment  to  become  effective  upon 
publication  in  the  Federal  Register  bv 
the  Secretary  of  the  Interior. 

D,itf'd:  August  11.  1998. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  98-2:^644  Filed  8-21-98;  8:45  ami 

BILLING  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-920-1990;  N-60870] 

Notice  of  Realty  Action:  Termination  of 
Segregation  of  Public  Lands  Under  the 
Federal  Land  Exchange  Facilitation  Act 
of  1988  and  Opening  Order,  Nevada 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice. 

SUMMARY:  This  notice  terminates,  N- 
60870.  a  segregation  of  public  lands 


under  the  Federal  Land  Exchange 
Facilitation  Act  of  August  20.  1988.  and 
provides  for  opening  the  affected  lands 
to  appropriation  under  the  public  land 
laws  and  the  general  mining  laws. 

EFFECTIVE  DATE:  Termination  of  the 
classification  is  effecti\'e  August  24. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Mur,  Natural  Resource  Specialist. 
Bureau  of  Land  Management,  Las  Vegas 
Field  Office,  4765  West  Vegas  Drive,  Las 
Vegas,  Nevada  89108.  (702)  647-5152. 

SUPPLEMENTARY  INFORMATION:  On  May 

17.  1996.  IRO  acres,  more  or  less,  of 
public  lands  were  segregated  from  entry 
under  the  general  mining  laws  and  all 
forms  of  appropriation  under  the  public 
land  laws,  except  for  exchange 
purposes.  Pursuant  to  the  regulations 
contained  in  43  CFR  2091.3-2(b)  the 
segregation  is  hereby  terminated  as  it 
affects  the  following  described  lands: 

Mount  Diablo  Meridian,  Nevada 

T.  24  S.  R.  57  E.. 

Sec.  27.  S'/zNW'A.  NV2S\VV4. 

The  area  described  contains  160  acres, 
more  or  less. 

Upon  publication,  the  above 
described  lands  will  become  open  to  the 
operation  of  the  public  land  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  laws,  rules 
and  regulations. 

Upon  publication,  the  above 
described  lands  will  become  open  to 
location  under  the  United  States  mining 
laws.  Appropriation  of  the  land  under 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38.  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
Law  where  not  in  contTict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts. 

D,iU'.d:  .August  14.  1998. 
Michael  F.  Dwyer, 
Field  Office  Manager.  Las  \'egas.  W. 
jFR  Doc.  98-22667  Filed  8-21-98;  8:45  am] 
BILLING  COOe  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-094-08-1 430-01:  GP8-0291;  OR  54174 
and  OR  54175] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  Act  Classification 
and  Conveyance;  Oregon 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice  of  Realty  Action- 
Recreation  and  Public  Purpcses  Act 
Classification  and  Conveyance  of  Public 
Land  in  Lane  County,  Oregon. 

SUMMARY:  The  following  land  has  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act  (R&PP),  as 
amended  (43  U.S.C.  869  et  seq.].  The 
land  will  not  be  leased  or  conveyed 
until  at  least  60  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register: 

Willamette  Meridian.  Oregon 

T.  IBS..  R.  12  W. 
Sec.  15:  SEV4N'E'A. 

Containing  40.00  acres. 

The  land  is  not  required  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  national 
interest. 

The  City  of  Florence,  Oregon,  and 
Citizens  for  Florence  propose  to  use  the 
land  for  open  space  and  recreation.  The 
land  will  be  conveyed  without  monetary 
consideration  to  the  City  of  Florence, 
Oregon,  to  be  managed  for  this  purpose. 
The  application  of  the  Citizens  for 
Florence  will  be  denied. 

The  patent,  when  issued,  will  be 
subject  to  valid  existing  rights,  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  all  applicable 
regulations  of  the  Secretarv  of  the 
Interior  and  will  contain  the  following 
reservations  to  the  United  States: 

1.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  20, 
1890  (26  Stat.  391,  43  U.S.C.  945). 

2.  All  minerals,  together  with  the  right 
to  prospect  for,  mine  and  remove  such 
deposits  under  applicable  law  and  such 
regulations  as  the  Secretary  of  the 
Interior  may  prescribe. 

The  above  described  land  is 
segregated  by  Public  Land  Order  6963 
from  all  forms  of  appropriation  under 
the  public  land  laws,  including  the 
general  mining  laws,  except  for  leasing 
under  the  mineral  leasing  laws.  The 
Public  Land  Order  will  be  modified  to 
open  it  to  conveyance  under  the 
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Recreation  and  Public  Purposes  Act 
prior  to  conveyance. 
DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  conveyance  or  classification  of 
the  land  to  the  Coast  Range  Area 
Manager,  Bureau  of  Land  Management, 
at  the  address  below. 
ADDRESSES:  Detailed  information 
concerning  the  classification  and  City  of 
Florence  and  Citizens  for  Florence 
applications,  including  the  reservations 
and  planning  and  environmental 
documents,  is  available  at  the  Eugene 
District  Office,  P.  O.  Box  10226,  2890 
Chad  Drive,  Eugene,  Oregon  97440. 
FOR  FURTHER  INFORMATION  CONTACT; 
David  Schroeder,  Eugene  District  Office, 
at  (541)  683-6482. 
SUPPLEMENTARY  INFORMATION: 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  management  for  open  space 
and  recreation.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  City  of  Florence  and 
Citizens  for  Florence  applications  and 
plans  of  development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for 
management  for  open  space  and 
recreation. 

Comments  received  on  the 
classification  will  be  answered  by  the 
State  Director  with  the  right  to  further 
comment  to  the  Secretary.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Comments  on  the  City  of  Florence  and 
Citizens  for  Florence  applications  will 
be  answered  by  the  Eugene  District 
•Manager  with  the  right  of  appeal  to  the 
Interior  Board  of  Land  Appeals. 

Dated;  August  25,  1998. 
Diane  Chung, 

Coast  Range  Area  Manager. 

[PR  Doc.  98-22607  Filed  8-21-98;  8;45  am) 

BILLING  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  15,  1998.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  mav  be 
forwarded  to  the  National  Register, 
National  Park  Service,  1849  C  St.  NW, 
NC400,  Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
September  8,  1998. 
Carol  D.  Shuli, 
Keeper  of  the  National  Register. 

Florida 

Bay  County 

Sherman  Arcade.  228  Harrison  Ave., 
Panama  City.  98001155 

Sarasota  County 

American  National  Bank  Building.  1330 
Main  St.,  Sarasota,  98001154 

Maryland 

Baltimore  Independent  City 

Baltimore  City  Passenger  Railway  Power 

House  and  Car  Bam.  1711-1717  N. 

Charles  St.,  Baltimore,  98001156 
Samester  Parkway  Apartments.  7000- 

7022  Park  Heights  Ave..  Baltimore, 

98001157 

Mississippi 

Hinds  County 

Baldwin's  Ferry  Mound.  Address 
Restricted,  Newman  vicinity, 
98001158 

New  Mexico 

Rio  Arriba  County 

Mesa  Prieta  Petroglyphs,  Address 
Restricted,  Velarde  vicinity,  98001159 

Virginia 

King  And  Queen  County 

King  and  Queen  Courthouse  Green 
Historic  District.  Jet.  of  Allen  Circle 
and  Courthouse  Landing  Rd.,  NW  of 
Shacklefords.  Shacklefords  vicinity, 
98001162 

Patrick  County 

Stuart.  J.E.B..  Birthplace,  N  side  of  VA 
773.  W  of  jet.  with  VA  617.  Ararat 
vicinitv,  98001161 


Richmond  Independent  City 

Walker.  Maggie  L..  High  School.  1000  N. 
Lombardy  St..  Richmond.  98001160 

[PR  Doc  98-22587  Filed  8-21-98.  8  45  ami 

BILUNG  CODE  43ia-70-P 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Overseas  Private  Investment 
Corporation  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Overseas  Private  Investment 

Corporation,  IDCA. 

ACTION:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Agencies  are  required  to 
publish  a  Notice  in  the  Federal  Register 
notifying  the  public  that  the  Agencv  has 
prepared  an  information  collection 
request  for  OMB  review  and  approval 
and  has  requested  public  review  and 
comment  on  the  submission.  OPIC 
published  its  first  Federal  Register 
Notice  on  this  information  collection 
request  on  June  16.  1998.  in  63  FR  #115. 
p.  32896.  at  which  time  a  60-calendar 
day  comment  period  was  announced. 
This  comment  period  ended  August  17, 
1998.  No  comments  were  received  in 
response  to  this  Notice. 

This  information  collection 
submission  has  now  been  submitted  to 
OMB  for  review.  Comments  are  again 
being  solicited  on  the  need  for  the 
information,  its  practical  utility,  the 
accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology.  The  proposed  form 
under  review  is  summarized  below 
DATES:  Comments  must  be  received  on 
or  before  September  23.  1998. 
ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agencv 
Submitting  Officer.  Comments  on  the 
form  should  be  submitted  to  the  OMB 
Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 
OPIC  Agency  Submitting  Officer 
Carol  Brock.  Records  Manager,  Overseas 
Private  Investment  Corporation.  1100 
New  York  Avenue.  NW..  Washington. 
DC  20527:  202/336-8563. 

OMB  Reviewer:  Victoria  Wassmer. 
Office  of  Information  and  Regulatorv 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
Docket  Library.  Room  10102.  725  17th 
Street,  NW..  Washington,  DC  20503. 
202/395-5871. 
SUMMARY  OF  FORM  UNDER  :^EVIEW: 
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Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
is  expiring. 

Title:  Application  for  Financing. 

Form  Xumber:  OPIC-11.5. 

Frequency  of  Use:  Once  per  investor 
per  project. 

Type  of  Respondents:  Business  or 
other  institutions;  individuals. 

Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  U.S. 
companies  or  citizens  investing 
overseas. 

Reporting  Hours:  3  hours  per  project. 

Number  of  Responses:  300  per  year. 

Federal  Cost:  $14,796  per  year. 

Authority  for  Information  Collection: 
Sections  231  and  234  (b)  and  (c)  of  the 
Foreign  Assistance  Act  of  19B1,  as 
amended. 

Abstract  (Needs  and  UsesI:  The 
application  is  the  principal  document 
used  by  OPIC  to  determine  the 
investor's  and  project's  eligibility,  assess 
the  environmental  impact  and 
developmental  effects  of  the  project, 
measure  the  economic  effects  for  the 
United  States  and  the  host  country 
economy,  and  collect  information  for 
underwriting  analysis. 

Dated:  August  18.  1998. 
James  R.  Offiitt, 

Assistant  General  Counsel.  Department  of 

Legal  Affairs. 

|FR  Doc.  98-22564  Filed  8-21-98;  8:45  am] 

BILUNQ  CODE  3210-01-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Meeting  to  Acquaint  Prospective 
Service  Providers  With  the  National 
Motor  Vehicle  Title  Information  System 

AGENCY:  Federal  Bureau  of 
Investigation,  Justice. 
ACTION:  Meting  notice. 

SUMMARY:  This  notice  announces  a  one- 
day  meeting  sponsored  jointly  bv  the 
FBI.  oversight  authority  of  the  National 
Motor  Vehicle  Title  Information  System 
(NMVTIS),  and  the  American 
Association  of  .Motor  Vehicle 
Administrators  (AAMVA),  the  operator 
of  the  System,  to  acquaint  prospective 
service  providers  with  the  System,  the 
advantages  to  consumers  of  its  use  for 
obtaining  prospective  vehicle  purchase 
information,  and  law  enforcement  safety 
and  security  concerns. 
DATES  AND  TIME  The  meeting  is 
scheduled  for  September  1,  1998.  from 
9:00  a.m.  to  5;00  p.m. 


ADDRESS:  The  meeting  will  be  held  at 
the  offices  of  AAMVAnet,  Inc.,  Suite 
400,  4301  Wilson  Boulevard,  Arlington, 
Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Further  information  and/or  registration: 
Karen  Massey,  AAMVAnet,  703-908- 
8293  (voice)  "or  703-522-1553  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
agenda  will  include  an  explanation  of 
the  federal  legislation  creating  the 
NMVTIS  and  its  requirements,  and  a 
discussion  of  funding  to  the  states  to 
implement  the  System  by  Department  of 
Justice  officials;  an  overview  of  the 
technical  and  informational 
infrastructure  of  the  System  by 
AAMVAnet  NMVTIS-program 
managers;  lunch;  a  discussion  by  the 
FBI  representatives  of  law  enforcement 
safety  and  security  concerns  for 
information  provided;  and  an  open 
discussion  of  issues  of  concern  among 
the  participants. 

All  prospective  service  providers 
must  meet  the  basic  requirements  for 
participating  in  AAMVAnet's  network 
system  and  must  contract  directly  with 
AAMVAnet,  Inc.  Service  providers  will 
not  have  exclusive  rights  to  available 
consumer  information,  will  receive  no 
payment  for  services  from  AAMVAnet, 
and  will  be  solely  responsible  for 
customer  solicitation,  customer  fees, 
and  any  expenses  connected  with  use  of 
the  System. 

Dated:  .August  19.  1998. 
Louis  ).  Freeh, 

Director.  Federal  Bureau  of  Investigation. 
IFR  Doc.  98-22628  Filed  8-21-98;  8:45  am] 

BILLING  CODE  441(M>2-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
[INS  No.  1937-98;  AG  Order  No.  2174-98] 

Extension  of  Designation  of  Bosnia- 
Hercegovina  Under  Temporary 
Protected  Status  Program 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 

SUMMARY:  This  notice  extends,  until 
August  10,  1999,  the  Attorney  General's 
designation  of  Bosnia-Hercegovina 
under  the  Temporary  Protected  Status 
(TPS)  program  provided  for  in  section 
244  of  the  Immigration  and  Nationality 
Act.  as  amended  (Act).  Accordingly, 
eligible  aliens  who  are  nationals  of 
Bosnia-Hercegovina  (or  who  have  no 
nationality  and  who  la.st  habitually 
resided  in  Bosnia-Hercegovina)  may  re- 
register for  TPS  and  extension  of 


employment  authorization.  This  re- 
registration  is  limited  to  persons  who 
registered  for  the  initial  period  of  TPS, 
which  ended  on  August  10.  1993. 
EFFECTIVE  DATES:  This  extension  of 
designation  is  effective  August  11,  1998, 
and  will  remain  in  effect  until  August 
10,  1999.  The  re-registration  procedures 
become  effective  August  24,  1998,  and 
will  remain  in  effect  until  September  22, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Rafter}',  Residence  and  Status 
Branch,  Adjudications,  Immigration  and 
Naturalization  Service,  Room  3214,  425 
I  Street,  NVV.,  Washington,  DC  20536. 
telephone  (202)  305-3199. 
SUPPLEMENTARY  INFORMATION: 

Background 

Subsection  308(b)(7)  of  the  Illegal 
Immigration  Reform  and  Immigration 
Responsibility  Act,  Pub.  L.  104-208, 
dated  September  30,  1996,  redesignated 
section  244A  of  the  Act  as  section  244 
of  the  Act.  Under  this  section,  the 
Attorney  General  continues  to  be 
authorized  to  grant  TPS  to  eligible 
aliens  who  are  nationals  of  a  foreign 
state  designated  by  the  Attorney  General 
(or  who  have  no  nationality  and  last 
habitually  resided  in  that  state).  The 
Attorney  General  may  designate  a  state 
upon  finding  that  the  state  is 
experiencing  ongoing  armed  conflict, 
environmental  disaster,  or  certain  other 
extraordinary  and  temporary  conditions 
that  prevent  nationals  or  residents  of  the 
country  from  returning  in  safety. 

On  August  10.  1992.  the  Attorney 
General  designated  Bosnia-Hercegovina 
for  Temporary  Protected  Status  for  a 
period  of  12  months  (57  FR  35604).  The 
Attorney  General  has  extended  the 
designation  of  Bosnia-Hercegovina 
under  the  TPS  program  several  times. 
Last  year  she  extended  the  designation 
for  an  additional  12-month  period  until 
August  10,  1998  (62  FR  41420). 

Based  on  a  thorough  review  by  the 
Department  of  State  and  Justice  of  all 
available  evidence,  the  Attorney  General 
finds  that  the  armed  conflict  in  Bosnia- 
Hercegovina  continues  and  that,  due 
such  conflict,  requiring  the  return  of 
nationals  to  Bosnia-Hercegovina  would 
pose  a  serious  threat  to  their  personal 
safety. 

This  notice  extends  the  designation  of 
Bosnia-Hercegovina  under  the 
Temporary  Protected  Status  program  for 
an  additional  12  months,  in  accordance 
with  subsections  244(b)(3)  (A)  and  (C)  of 
the  Act.  This  notice  also  describes  the 
procedures  with  which  eligible  aliens 
who  are  nationals  of  Bosnia- 
Hercegovina  (or  who  have  no 
nationality  and  who  last  habitually 
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resided  in  Bosnia-Hercegovina)  must 
comply  in  order  to  re-register  for  TPS. 

In  addition  to  timely  re-registrations 
and  late  re-registrations  authorized  by 
this  notice's  extension  of  Bosnia- 
Hercegovina's  TPS  designation,  late 
initial  registrations  are  possible  for  some 
Bosnians  under  8  CFR  244.2(f}(2).  Such 
late  initial  registrants  must  have  been 
"continuously  physically  present"  in 
the  United  States  since  August  10,  1992. 
must  have  had  a  valid  immigrant  or 
nonimmigrant  status  during  the  original 
registration  period  or  have  an 
application  for  status  pending  during 
the  initial  registration  period,  and  must 
register  no  later  than  30  days  from  the 
expiration  of  such  status.  Any  national 
of  Bosnia-Hercegovina  who  has  already 
applied  for.  or  plans  to  apply  for, 
asylum  but  whose  asylum  application 
has  not  yet  been  approved  mav  also 
apply  for  TPS.  An  application  for  TPS 
does  not  preclude  or  adversely  affect  an 
application  for  asylum  or  any  other 
immigration  benefit. 

Nationals  of  Bosnia-Hercegovina  (or 
aliens  having  no  nationality  who  last 
habitually  resided  in  Bosnia- 
Hercegovina)  who  have  been 
continuously  physically  present  and 
have  continuously  resided  in  the  United 
States  since  August  10,  1992,  may  re- 
register for  TPS  within  the  registration 
period  which  begins  on  August  24. 
1998,  and  ends  on  September  22,  1998. 

Nationals  of  Bosnia-Hercegovina  mav 
register  for  TPS  by  filing  an  Application 
for  Temporary  Protected  Status,  Form  I- 
821,  which  requires  a  filing  fee 
(instructions  regarding  the  payment  of 
fees  for  re-registration  are  contained  in 
paragraph  5  of  this  notice).  The 
Application  for  Temporary  Protected 
Status,  Form  1-821,  must  always  be 
accompanied  by  an  Application  for 
Employment  Authorization.  Form  I- 
765.  which  is  required  for  data- 
gathering  purposes.  TPS  applicants  who 
already  have  employment  authorization, 
including  some  asylum  applicants,  and 
those  who  have  no  need  for 
employment  authorization,  including 
minor  children,  need  only  pay  the  1-821 
fee  although  they  must  complete  and 
file  the  1-765.  In  all  other  cases,  the 
appropriate  filing  fee  must  accompany 
Form  1-765,  unless  a  properly 
documented  fee  waiver  request  is 
submitted  under  8  CFR  244.20  to  the 
Immigration  and  Naturalization  Service. 
Notice  of  Extension  of  Designation  of 
Bosnia-Hercegovina  Under  the 
Temporary  Protected  Status  Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  section  244  of 
the  Act  (8  U.S.C.  1254),  and  pursuant  to 
subsections  244Cb)(3)(A)  and  (C)  of  the 
Act,  I  had  consultations  with  the 


appropriate  agencies  of  the  Government 
concerning  (a)  the  conditions  in  Bosnia- 
Hercegovina;  and  (b)  whether  permitting 
nationals  of  Bosnia-Hercegovina  (and 
aliens  having  no  nationalitv  who  last 
habitually  resided  in  Bosnia- 
Hercegovina)  to  remain  temporarily  in 
the  United  States  is  contrary  to  the 
national  interest  of  the  United  States.  As 
a  result,  I  determine  that  the  conditions 
for  the  original  designation  of 
Temporary  Protected  Status  for  Bosnia- 
Hercegovina  continue  to  be  met. 
Accordingly,  it  is  ordered  as  follows: 

(1))  The  designation  of  Bosnia- 
Hercegovina  under  subsection  244(b)  of 
the  Act  is  extended  for  an  additional  12- 
month  period  from  August  11.  1998,  to 
August  10,  1999. 

(2)  I  estimate  that  there  are 
approximately  400  nationals  of  Bosnia- 
Hercegovina  (and  aliens  having  no 
nationality  who  last  habitually  resided 
in  Bosnia-Hercegovnia)  who  have  been 
granted  Temporary  Protected  Status  and 
who  are  eligible  for  re-registration. 

(3)  In  order  to  maintain  current 
registration  for  Temporary  Protected 
Status,  a  national  of  Bosnia-Hercegovina 
(or  an  alien  having  no  nationality  who 
last  habitually  resided  in  Bosnia- 
Hercegovina)  who  received  a  grant  of 
TPS  during  the  initial  period  of 
designation,  from  August  10,  1992,  to 
August  10,  1993,  must  comply  with  the 
re-registration  requirements  contained 
in  8  CFR  244.17.  which  are  described  in 
pertinent  part  in  paragraphs  (4)  and  (5) 
of  this  notice. 

(4)  A  national  of  Bosnia-Hercegovina 
(or  an  alien  having  no  nationalitv  who 
last  habitually  resided  in  Bosnia- 
Hercegovina)  who  previously  has  been 
granted  TPS,  must  re-register  by  filing  a 
new  Application  for  Temporary 
Protected  Status.  Form  1-821.  along 
with  an  Application  for  Employment 
Authorization.  Form  1-765.  within  the 
30-day  period  beginning  on  August  24. 
1998,  and  ending  on  September  22, 
1998,  in  order  to  be  eligible  for 
Temporary  Protected  Status  during  the 
period  from  August  11,  1998,  until 
August  10,  1999.  Late  re-registration 
applications  will  be  allowed  pursuant  to 
8  CFR  244.17(c). 

(5)  There  is  no  fee  for  Form  1-821 
filed  as  part  of  the  re-registration 
application.  A  Form  1-765  must  be  filed 
with  the  Form  1-821.  If  the  alien 
requests  employment  authorization  for 
the  extension  period,  the  fee  prescribed 
in  8  CFR  103.7(b)(1),  currently  seventy 
dollars  ($70),  or  a  properly  documented 
fee  waiver  request  pursuant  to  8  CFR 
244.20.  must  accompany  the  Form  I- 
765.  An  alien  who  does  not  request 
employment  authorization  must 
nonetheless  file  Form  1-765  along  with 


Form  1-821.  but  in  such  cases  no  fee 

will  be  c;harged. 

(6)  Pursuant  to  subsection 
244(b)(,3)(A)  of  the  Act.  the  .Attorney 
General  will  review,  at  least  60  davs 
before  August  10.  1999.  the  designation 
of  Bosnia-Hercegovina  under  the  TPS 
program  to  deternune  whether  the 
conditions  for  designation  continue  to 
be  met.  Notice  of  that  deternunation. 
including  the  basis  for  the 
determination,  will  be  published  in  the 
Federal  Register. 

(7)  Information  concerning  the  TPS 
program  for  nationals  of  Bosnia- 
Hercegovina  (and  aliens  having  no 
nationality  who  last  habitually  resided 
in  Bosnia-Hercegovina)  will  be  available 
at  local  Immigration  and  Naturalization 
Service  offices  upon  publication  of  this 
notice. 

Ddtt'd  .August  14.  1998. 
Janet  Reno. 
AtiornevCipneral. 

|FR  Di)L   98-22580  Filed  8-21-98;  8:45  am] 
BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submissjofi  for  0MB  Review; 
Comment  Request 

.■\ugust  17,  1998 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U,S,C,  Chapter  35).  A  copy  of  each 
individual  ICR.  with  applicable 
supporting  documentation,  mav  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Todd  R,  Owen  (i202)  219-5096  e.xt,  143) 
or  by  E-Mail  to  Owen-Todd@dol.gov. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for  BLS, 
DM.  ESA.  ETA.  MSHA.  OSHA.  PWBA, 
or  VETS.  Office  of  Management  and 
Budget.  Room  10235.  Washington.  DC 
20503  (1202)  395-7316).  by  September 
23.  1998.  The  OMB  is  particularly 
interested  in  comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 
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including  the  validity  of  the 
methodology  and  assumptions  used; 

'   Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Trainmg 
Administration. 

Title:  Benefits.  Timeliness  and 
Quality  (BTQJ  Review  System. 

0MB  Number:  1205-0359  (extension). 

Frequency:  Monthly.  Quarterly. 

Affected  Public:  State,  Local  or  Tribal 
government. 

Number  of  Respondents:  53. 

Estimated  Time  Per  Respondent: 
726.15. 

Total  Burden  Hours:  38.486. 


Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  Unemployment 
Insurance  (UI)  and  State  Emplovment 
Security  Agencies  (SESAs)  use  the  BTQ 
Review  System  to  assess  and  evaluate 
timeliness  and  quality  of  UI  benefit 
operations.  The  results  help  to 
determine  operating  areas  that  need 
Corrective  Action  Plans  (CAPS)  to  meet 
achievement  standards  in  State's  annual 
program  and  Budget  Plan  (PBP). 

Agency;  Employment  and  Training 
Administration. 

Title:  Internal  Fraud  Activities. 

OMB  Number:  1205-0187  (extension). 

Form  Number:  ETA  9000. 

Frequency:  Annual. 

Affected  Public:  State  or  Local 
Government. 

Number  of  Respondents:  53. 

Estimated  Time  Per  Respondent:  3 
hours. 


Total  Burden  Hours:  159. 

Total  annualized  capital/startup 
costs:  0, 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  Form  ETA  9000  is  the 
State  Employment  Security  Agencies, 
ETA's  sole  data  collection  instrument 
for  identifying  continuing  activity 
involving  internal  fraud  and  assessing 
fraud  prevention  effectiveness. 
Resulting  analysis  will  be 
communicated  to  SESAs  to  enhance 
management  efforts  in  controlling  false 
representation  and  fraud.  Negative 
trends  could  result  in  ETA  requesting 
OIG  audits. 

Agency:  Employment  and  Training 
Administration. 

Title:  Benefit  Appeals  Report. 
OMB  Number:  1205-0172  (extension). 
Form  Number:  ETA  5130. 
Affected  Public:  States. 


Version 


Frequency 


Respond- 
ents 


Average 
time  per  re- 
spondent 
(hours) 


Regular  

Extended  Benefits 


Monthly  ..., 
Six  Times 


53 
2 


2.5 
2.5 


Total  Burden  Hours:  1,620. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  Data  from  this  report  is 
used  to  monitor  the  benefit  appeals 


process  and  to  develop  plans  for 
remedial  action.  The  report  is  also 
needed  for  budgeting  and  for  workload 
data. 

Agency:  Employment  Standards 
Administration. 


Title:  29  CFR  Part  4.  Labor  Standards 
for  Federal  Service  Contracts. 

OMB  Number:  1215-0150  (extension). 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
grofit;  Federal  government. 

Number  of  Respondents:  61.789. 


Requirement 


Number  of 
respondents 


Average  time 
per  response 


Burden 
hours 


Vacation  Benefit  Seniority  List 

Conformance  Record 

Collective  Bargaining  Agreements 


59,055 

204 

2,530 


1  hour  

.5  hour  .... 
5  minutes 


59.055 
102 

211 


Total  Burden  Hours:  59,368. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  foperatmg/ 
maintaining  systems  or  purchasing 
services j:  0. 

Description:  The  Service  Contract  Act 
(SCA)  imposes  certain  recordkeeping 
and  incidental  reporting  requirements 
applicable  to  employers  performing  on 
service  contracts  with  the  Federal 
government.  The  basic  payroll 
recordkeeping  requirements  contained 
in  this  regulation  (sections  4.6(g](l)(I) 
through  (I)(iv))  have  been  previously 
approved  under  OMB  number  1215- 
0017,  which  constitutes  the  basic 


recordkeeping  regulations  for  all  laws 
administered  by  the  Wage  and  Hour 
Division,  and  the  remaining  SCA 
requirements  under  1215-0150.  This 
information  collection  contains  three 
additional  requirements  not  cleared 
under  either  of  the  above  information 
collections.  They  are:  a  vacation  benefit 
seniority  list,  which  is  used  by  the 
contractor  to  determine  vacation  fringe 
benefits  entitlements  earned  and 
accrued  by  service  employees  who  were 
employed  by  predecessor  contractors;  a 
conformance  record  report,  which  is 
used  by  Wage  arid  Hour  to  determine 
the  appropriateness  of  the  conformance 
and  compliance  with  the  SCA  and  its 


regulations;  and  a  collective  bargaining 
agreement,  submitted  by  the  contracting 
agency  to  Wage  and  Hour  to  be  used  in 
the  issuance  of  wage  determinations  for 
successor  contracts  subject  to  section 
2(a)  and  4®  of  SCA. 

Agency:  Occupational  Safety  and 
Health. 

Title:  Cotton  Dust  29  CFR  1910.1043. 

OMB  Number:  1218-0061  (extension). 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit:  Federal  Government;  State,  local 
or  tribal  governments. 

Number  of  Respondents:  597 

Estimated  Time  Per  Respondent: 
Ranges  from  5  minutes  to  maintain  a 
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record  to  1.5  hours  for  an  employee  to 
have  a  medical  exam 

Total  Burden  Hours:  138,134 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  cost  (operating/ 
maintaining  systems  or  purchasing 
services):  S12M1. 320 

Description:  The  Cotton  Dust  standard 
and  its  information  collection 
requirements  provide  protection  for 
employees  from  the  adverse  health 
effects  associated  with  occupational 
exposure  to  Cotton  Dust.  The  standard 
requires  that  employers  establish  a 
compliance  program,  including 
exposure  monitoring  and  medical 
records.  These  records  are  used  by 
employees,  physicians,  employers  and 
OSHA  to  determine  the  effectivess  of 
the  employers'  compliance  efforts.  Also 
the  standard  requires  that  OSHA  have 
access  to  various  records  to  ensure  that 
employers  are  complying  with  the 
disclosure  provisions. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Acrylonitrile  (29  CFR 
1910.1045). 

OMB  Number:  1218-0126  (extension). 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  local  or 
tribal  govenunent. 

Number  of  Respondents:  26. 

Estimated  Time  Per  Respondent: 
Ranges  from  5  minutes  to  maintain  a 
record  to  1.5  hours  for  an  employee  to 
have  a  medical  exam. 

Total  Burden  Hours:  6,867. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $311,360. 

Description:  The  Acrylonitrile  (AN) 
standard  and  its  information  collection 
requirements  provide  protection  for 
employees  from  the  adverse  health 
effects  associated  with  occupational 
exposure  to  Acrylonitrile.  The  Standard 
requires  employers  to  monitor  employee 
exposure,  establish  and  maintain  a 
compliance  program,  provide  medical 
surveillance,  to  train  employees  about 
the  hazards  of  AN,  and  to  establish  and 
maintain  accurate  records  of  employee 
exposure  to  AN.  These  records  are  used 
by  employees,  physicians,  employers 
and  the  OSHA  to  determine  the 
effectiveness  of  the  employers' 
compliance  efforts.  Also  the  standard 
requires  that  OSHA  have  access  to 
various  records  to  ensure  that  employers 
are  complying  with  the  disclosure 
provisions  of  the  AN  standard. 

Agency:  Mine  Safety  and  Health 
Administration. 


Title:  Escape  and  Evacuation  Plans. 

OMB  Number:  1219-0046  (extension). 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  270. 

Estimated  Time  Per  Respondent:  24 
hours. 

Total  Burden  Hours:  6.480. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $2,430. 

Description:  Requires  operators  of 
underground  coal  mines  to  keep  records 
of  the  results  of  mandatory  weekly 
examinations  of  emergency  escapeways. 
The  records  are  used  to  determine  that 
the  integrity  of  the  escapeway  is  being 
maintained. 
Todd  R.  Owen, 

Departmental  Clearance  Officer. 
[PR  Doc.  98-22599  Filed  8-21-98:  8;45  am] 

BILUNG  CODE  4510-2ft-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Lab  Test  On  Kennedy  Assassination 
Evidence 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Notice. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NAR.^)  will 
work  with  the  John  F.  Kennedy 
Assassination  Records  Review  Board 
(Review  Board)  to  arrange  the  analysis 
in  an  FBI  laboratory  of  a  piece  of 
evidence  from  the  assassination  of 
President  John  F.  Kennedy. 

The  evidence  item  is  Warren 
Commission  Exhibit  (CE)  #567,  which  is 
the  nose  portion  of  a  bullet  from  the 
limousine  seat  in  which  the  President 
was  riding  and  which  consists  of  five 
fragments — one  larger  copper  and  lead 
fragment  and  four  smaller  pieces  of 
possibly  organic  material.  'The  larger 
fragment  still  has  "fibrous/plant  debris" 
adhering  to  it.  The  testing  will  be  done 
on  the  fibrous  debris,  not  the  fragment 
itself,  and  on  the  four  small  pieces  of 
possibly  organic  material.  The  purpose 
of  the  test  will  be  to  determine 
specifically  the  composition  of  the 
fibrous  material  and  the  small 
fragments. 

The  testing  of  the  fiber  was 
recommended  by  the  Firearms 
Examination  Panel  of  the  House  Select 
Committee  on  Assassinations  (HSCA)  in 
1979.  This  recommendation  was  not  in 
the  published  Final  Report  of  the 
Committee  and  thus  the  testing  was 


never  done.  NARA  agrees  with  the 
Review  Board  that  conducting  limited 
testing  to  complete  this  "unfinished 
business"  is  in  the  public  interest. 

The  fibrous  material  may  be  from 
clothing  the  president  was  wearing,  or 
the  fiber  may  be  from  material  in  which 
the  bullet  was  wrapped  after  the 
assassination,  or  the  tests  mav  be 
inconclusive.  NARA  chose  the  FBI 
laboratories  for  the  analysis  as  the  best 
equipped  and  most  expertly  staffed  for 
the  purpose.  To  assure  objectivity,  the 
Review  Board  will  select  one  or  more 
independent  observers  to  verify  the 
appropriateness  of  the  procedure  and  to 
be  present  throughout  the  testing,  each 
phase  of  which  will  be  thoroughly 
documented.  The  report  on  the  results 
of  the  testing  will  be  made  public. 

Dated:  August  17.  1998. 
John  W.  Carlin, 
Archivist  of  the  United  States. 
[PR  Doc.  98-22674  Filed  8-21-98;  845  am) 
BILUNG  CODE  7S1S-01-P 


NATIONAL  INSTITUTE  FOR  LITERACY 
Notice  of  Meeting 

AGENCY:  National  Institute  for  Literacy 

Advisory'  Board.  National  Institute  for 

Literacy. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  Notice  sets  forth  the 
schedule  and  proposed  agenda  for  a 
forthcoming  meeting  of  the  National 
Institute  for  Literacy  Advisory  Board 
(Board).  This  notice  also  describes  the 
function  of  tbie  Board.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  meeting. 
DATE  AND  TIME:  September  10,  1998  from 
10:00  a.m.  to  5:00  p.m.  and  September 
11.  1998  from  9:30  a.m.  to  3:00  p.m. 
ADDRESSES:  National  Institute  for 
Literacy,  800  Connecticut  Avenue.  NW. 
Suite  200,  Washington.  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Staley,  Deputy  Director, 
National  Institute  for  Literacy,  800 
Connecticut  Avenue,  NW,  Suite  200, 
NW  20006.  Telephone  (202)  632-1526. 
SUPPLEMENTARY  INFORMATION:  The  Board 
is  established  under  Section  384  of  the 
Adult  Education  Act.  as  amended  by 
Title  I  of  P.L.  102-73,  the  National  ' 
Literacy  Act  of  1991.  The  Board  consists 
often  individuals  appointed  by  the 
President  with  the  advice  and  consent 
of  the  Senate.  The  Board  is  established 
to  advise  and  make  recommendations  to 
the  Interagency  Group,  composed  of  the 
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Health  and  Human  Services,  which 
administers  the  National  Institute  for 
Literacy  (Institute).  The  Interagency 
Group  considers  the  Board's 
recommendations  in  planning  the  goals 
of  the  Institute  and  in  the 
implementation  of  any  programs  to 
achieve  the  goals  of  the  Institute. 
Specifically,  the  Board  performs  the 
following  functions"  (a)  makes 
recommendations  concerning  the 
appointment  of  the  Director  and  the 
staff  of  the  Institute;  (b)  provides 
independent  advice  on  operation  of  the 
Institute;  and  (c)  receives  reports  from 
the  Interagency  Group  and  Director  of 
the  Institute.  In  additional,  the  Institute 
consults  with  the  Board  on  the  award  of 
fellowships.  The  Board  will  meet  in 
Washington,  DC  on  September  10.  1998 
from  10:00  a.m.  to  5:00  p.m.  and 
September  11,  1998  from  9:30  a.m.  to 
3:00  p.m.  The  meeting  of  the  NIFL 
Advisory  Board  is  open  to  the  public. 
This  meeting  of  the  Advisory  Board  will 
focus  on  the  following  agenda  items:  the 
administrative  structure  of  the  NIFL  and 
its  staffing;  a  briefing  on  the  1998-99 
Literacy  Leader  Fellowships;  and 
testimony  from  invited  State  Directors 
of  Adult  Education.  Records  are  kept  of 
all  Board  proceedings  and  are  available 
for  public  inspection  at  the  National 
Institute  for  Literacy.  800  Connecticut 
Avenue,  N\V,  Suite  200,  Washington, 
DC  20006  from  8:30  a.m.  to  5:00  p.m. 

Dated:  .August  19.  1998. 
Andrew  ].  Hartman, 
Executive  Director.  Xational  Institute  for 
Literacy 
IFR  Doc.  98-22611  Filed  8-21-98;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-333] 

Power  Authority  of  the  State  of  New 
York;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  no 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DFR- 
59  issued  to  the  Power  Authority  of  the 
State  of  New  York  (the  licensee,  also 
known  as  the  New  York  Power 
Authority)  for  operation  of  the  James  A. 
FitzPatrick  Nuclear  Power  Plant 
(FitzPatrick)  located  in  Oswego  County, 
New  York. 


The  proposed  amendment  would 
revise  the  FitzPatrick  technical 
specifications  to  provide  for  installation 
of  additional  racks  to  increase  spent  fuel 
storage  capacity,  and  correct  the 
maximum  exposure  dependent,  infinite 
lattice  multiplication  factor  for  fuel 
bundles. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  an  Amendment  published  in 
the  Federal  Register  on  February  25, 
1998  (63  FR  9613).  This  notice  ' 
contained  the  Commission's  proposed 
determination  that  the  requested 
amendment  involved  no  significant 
hazards  considerations,  offered  an 
opportunity  for  comments  on  the 
Commission's  proposed  determination, 
and  offered  an  opportunity  for  the 
applicant  to  request  a  hearing  on  the 
amendment  and  for  persons  whose 
interest  might  be  affected  to  petition  for 
leave  to  intervene. 

Due  to  oversight,  the  February'  25, 
1998,  Notice  of  Consideration  of 
Amendment  did  not  provide  notice  that 
this  application  involves  a  proceeding 
on  an  application  for  a  license 
amendment  falling  within  the  scope  of 
section  134  of  the  Nuclear  Waste  Policy 
Act  of  1982.  Such  notice  is  required  by 
the  Commission's  regulations,  10  CFR 
2.1107. 

The  Commission  hereby  provides 
such  notice  that  this  is  a  proceeding  on 
an  application  for  a  license  amendment 
falling  within  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154.  Under 
section  134  of  the  NWPA,  the 
Commission,  at  the  request  of  any  party 
to  the  proceeding,  must  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties.  " 

The  hybrid  procedures  in  section  134 
provide  for  oral  argument  on  matters  in 
controversy,  preceded  by  discovery 
under  the  Commission's  rules  and  the 
designation,  following  argument  of  only 
those  factual  issues  that  involve  a 
genume  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory'  hearings 
are  to  be  held  on  only  those  issues 
found  to  meet  the  criteria  of  section  134 
and  set  for  hearing  after  oral  argument. 

The  Commission's  rules 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFR  Part  2,  Subpart  K. 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Fuel  Storage 
Capacity  at  Civilian  Nuclear  Power 
Reactors"  (published  at  50  FR  41662 
dated  October  15,  1985).  Under  those 
rules,  any  party  to  the  proceeding  may 


invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a 
written  request  for  oral  argument  under 
10  CFR  2.1109.  To  be  timely,  the  request 
must  be  filed  within  ten  (10)  days  of  an 
order  granting  a  request  for  hearing  or 
petition  to  intervene.  (As  outlined 
below,  the  Commission's  rules  in  10 
CFR  Part  2,  Subpart  G  continue  to 
govern  the  filing  of  requests  for  a 
hearing  and  petitions  to  intervene,  as 
well  as  the  admission  of  contentions.) 
The  presiding  officer  must  grant  a 
timely  request  for  oral  argument.  The 
presiding  officer  may  grant  an  untimely 
request  for  oral  argument  only  upon  a 
showing  of  good  cause  by  the  requesting 
party  for  the  failure  to  file  on  time  and 
after  providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  must  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time 
available  for  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  an  adjudicatory  hearing.  If 
no  party  to  the  proceeding  timely 
requests  oral  argument,  and  if  all 
untimely  requests  for  oral  argument  are 
denied,  then  the  usual  procedures  in  10 
CFR  Part  2,  Subpart  G  apply. 

By  September  23,  1998.  the  licensee, 
if  it  wishes  to  invoke  the  hybrid  hearing 
procedures,  may  file  a  request  for  such 
hearing  with  respect  to  issuance  of  the 
amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to  invoke 
the  hybrid  hearing  procedures  and  to 
participate  as  a  party  in  such  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  Rochester  Public  Library, 
115  South  Avenue.  Rochester,  New 
York  14610.  If  a  request  for  a  hearing 
and  petition  for  leave  to  intervene 
seeking  to  invoke  the  hybrid  hearing 
procedures  in  accordance  with  this 
notice  is  filed  by  the  abo%'e  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
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Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order.  Requests  for 
hearing  and  petitions  for  leave  to 
intervene  that  do  not  seek  to  invoke  the 
hybrid  procedures  are  not  authorized  by 
this  notice  and  would  be  considered 
untimely. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 


contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  anv 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  yer\- 
infrequently. 

A  request  for  a  hearing  and  a  petition 
for  leave  to  intervene  that  seeks  to 
invoke  the  hybrid  hearing  procedures  in 
accordance  with  this  notice  must  be 
filed  with  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff,  or  may  be  delivered 
to  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  N\V.,  Washington,  DC,  by  the 


above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washingtoi, 
DC  20555^001.  and  to  Mr.  David  L 
Blabey.  1633  Broadway.  New  York.  NY 
10019,  attorney  for  the  licensee. 

Untimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(l)-{v)  and  2.714(dJ 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  application  for 
amendment  dated  October  14.  1997.  as 
supplemented  July  23.  1998.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW..  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  New  York.  Oswego.  NY 
13126. 

Dated  at  Rockville.  Maryland,  this  18th  day 
of  .August  1998. 

For  the  Nuclear  Regulatory-  Commission. 
Joseph  F.  Williams, 

Project  Manager.  Project  Directorate  I-l. 
Division  of  Reactor  Projects — /'//.  Office  of 
.\uclear  Reactor  Regulation 
IFR  Doc.  98-22634  Filed  8-21-98:  8  45  a.-nj 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-280  and  50-281] 

Virginia  Electric  and  Power  Company 
(Surry  Power  Station,  Units  1  and  2); 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulaton.- 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  with  respect  to  Facility 
Operating  License  No.  DPR-32  and 
Facility  Operating  License  No.  DPR-37, 
issued  to  Virginia  Electric  and  Power 
Company  (VTPCO,  the  licensee)  for 
operation  of  the  Surr>'  Power  Station 
(SPS),  Units  1  and  2  located  in  Surry 
County,  Virginia. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
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March  3,  1998,  as  supplemented  May  5. 
1998.  concerning  the  use  of  respiratory 
protection  equipment  which  has  not 
been  tested  bv  the  National  Institute  for 
Occupational  Safety  and  Health/Mine 
Safety  and  Health  Administration 
(NIOSH/MSHA).  Pursuant  to  10  CFR 
20  2.101.  the  licensee  has  requested 
exemptions  from  the  following: 

1.  10  CFR  20.1703(a)(1)  which 
requires  that  "*   *   *  the  licensee  shall 
use  only  respiratory  protection 
equipment  that  is  tested  and  certified  or 
had  certification  extended  by  NIOSH/ 
MSHA;" 

2.  10  CFR  20.1703(c)  which  requires 
that  "the  licensee  shall  use  as 
emergency  devices  only  respiratory 
protection  equipment  that  has  been 
specifically  certified  or  had  certification 
extended  for  emergency  use  by  NIOSH/ 
MSHA;"  and 

3.  10  CFR  Part  20  Appendix  A, 
Protection  Factors  for  Respirators, 
Footnote  d.2.(d].  which  states,  in  part, 
that  •"    '    *  the  protection  factors  apply 
for  atmosphere-supplying  respirators 
only  when  supplied  with  adequate 
respirable  air  Respirable  air  shall  be 
provided  of  the  quality  and  quantity 
required  in  accordance  with  NIOSH/ 
MSHA  certification  (described  in  30 
CFR  Part  11).  Oxygen  and  air  shall  not 
be  used  in  the  same  apparatus." 

The  Need  for  the  Proposed  Action 

Subpart  H  to  10  CFR  Part  20. 
"Respiratory  Protection  and  Controls  to 
Restrict  Internal  Exposure  in  Restricted 
Areas"  states  in  10  CFR  20.1702,  "When 
it  is  not  practical  *    *    *  to  control  the 
concentrations  of  radioactive  material  in 
air  to  values  below  those  that  define  an 
airborne  radioactivity  area,  the  licensee 
shall,  consistent  with  maintaining  the 
total  effective  dose  equivalent  ALAR.\, 
increase  monitoring  and  limit  intakes  by 
*    *    *  (c)  Use  of  respiratory  protection 
equipment*    *    *." 

It  is  necessary  for  station  personnel  to 
periodically  enter  containments  while 
the  units  are  operating  in  order  to 
perform  inspection  or  maintenance.  The 
SPS1&2  containments  are  designed  to  be 
maintained  at  subatmospheric  pressure 
during  power  operations.  The 
containment  pressure  can  range  from 
9.0  to  11.0  pounds  per  square  inch, 
absolute  (psia).  This  containment 
environment  could  potentially  impact 
the  safety  of  personnel  donning 
respiratory'  protection  equipment,  due  to 
reduced  pressure  and  resulting  oxygen 
deficiency.  Under  these  circumstances, 
the  use  of  a  self-contained  breathing 
apparatus  (SCBA)  with  enriched  oxygen 
breathing  gas  is  required.  The  licensee 
initially  purchased  Mine  Safety 
Appliances.  Inc.  (MSA)  Model  401 


open-circuit,  dual-purpose,  pressure- 
demand  SCBAs  constructed  of  brass 
components  which  were  originally 
intended  for  use  with  compressed  air. 
The  licensee  qualified  the  Model  401 
cylinders  for  use  with  35%  oxygen/65% 
nitrogen  following  the 
recommendations  of  the  Compressed 
Gas  Association's  Pamphlet  C-10, 
"Recommended  Procedures  for  Changes 
of  Gas  Service  for  Compressed  Gas 
Cylinders,"  established  procedures  to 
utilize  these  devices  with  an  enriched 
oxygen  mixture,  and  is  currently  using 
these  SCBAs  with  a  35%  oxygen/65% 
nitrogen  mixture  instead  of  compressed 
air.  The  MSA  Model  401  SCBA  has 
received  the  NIOSH/MSHA  certification 
for  use  with  compressed  air.  but  has  not 
been  tested  for  35%  enriched  oxygen 
applications.  Using  these  SCBAs 
without  the  NIOSH/MSHA  certification 
requires  an  exemption  from  10  CFR 
20.1703(a)(1),  10  CFR  20.1703(c).  and  10 
CFR  Part  20  Appendix  A.  Protection 
Factors  for  Respirators,  Footnote  d.2.(d). 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  will  not  alter 
plant  operations,  result  in  an  increase  in 
the  probability  or  consequences  of 
accidents,  or  result  in  a  change  in 
occupational  or  offsite  dose.  Therefore, 
there  are  no  significant  radiological 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  will  not  result  in  a  change  in 
nonradiological  plant  effluents  and  will 
have  no  other  nonradiological 
environmental  impact. 

Accordingly,  the  Commission      \^ 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Because  the  Commission's  staff  has 
concluded  that  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  exemption,  any  alternative 
to  the  proposed  exemption  will  have 
either  no  significantly  different 
environmental  impact  or  greater 
environmental  impact.  The  principal 
alternative  would  be  to  deny  the 
requested  exemption.  Denial  would 
result  in  no  change  in  current 
environmental  impact. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
for  the  Surry  Power  Station. 


Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  NRC  staff  consulted  with  Mr. 
Foldesi  of  the  Virginia  Department  of 
Health  on  July  27.  1998.  regarding  the 
environmental  impact  of  the  proposed 
action.  Mr.  Foldesi  had  no  comments  on 
behalf  of  the  Commonwealth  of 
X'irginia. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  March  3,  1998,  as  supplemented 
May  5,  1998,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  2120  L  Street. 
NW..  Washington,  DC  20555  and  at  the 
local  public  document  room  located  at 
the  Swem  Library.  College  of  William 
and  Mary.  Williamsburg.  Virginia 
23185. 

Dated  at  Rockvilie.  Maryland,  this  18th  day 
of  .August  1998. 

For  the  Nuclear  Regulatory  Commission. 
G.E.  Edison,  St., 

Project  Manager,  Project  Directorate  II- 1, 
Division  of  Reactor  Projects — ////.  Office  of 
Nuclear  Reactor  Regulation. 
[PR  Doc.  98-22633  Filed  8-21-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
23393;  812-11254] 

The  Victory  Portfolios,  et  al.;  Notice  of 
Application 

August  18.  1998. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
sections  6(c)  and  17(b)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  from  sections  12(d)(1)(A)  and 
17(a)  of  the  Act.  and  under  section  17(d) 
of  the  Act  and  rule  17d-l  under  the  Act 
to  permit  certain  joint  transactions. 

SUMMARY:  Applicants  seek  to  amend  a 
prior  order  that  permits  non-money 
market  series  of  a  registered  open-end 
management  investment  company  to 
purchase  shares  of  one  or  more  of  the 
money  market  series  of  such  registered 
investment  company  by  adding  three 
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registered  open-end  management 
investment  companies  and  three 
investment  advisers  as  applicants. 
APPLICANTS:  The  Victory  Funds 
(formerly  knowTi  as  The  Society  Funds), 
The  Highmark  Group,  The  Parkstone 
Group  of  Funds,  The  Conestoga  Family 
of  Funds,  The  AmSouth  Funds 
(formerly  knovm  as  The  ASO  Outlook 
Group),  The  Sessions  Group,  American 
Performance  Funds,  The  Coventry 
Group,  BB&T  Mutual  Funds  Group 
(collectively,  the  "Original  Funds"); 
Society  Asset  Management.  Inc.,  Union 
Bank  of  California,  N.A.  (formerly 
knowrn  as  The  Bank  of  California),  First 
of  America  Investment  Corporation, 
Meridian  Investment  Company, 
AmSouth  Bank  (formerly  known  as 
AmSouth  Bank,  N.A.).  National  Bank  of 
Commerce,  BancOklahoma  Trust 
Company.  AMR  Investment  Services, 
Inc.,  Boatmen's  Trust  Company, 
AMCORE  Capital  Management,  Inc., 
and  Branch  Banking  and  Trust 
Company  (collectively,  the  "Original 
Advisers");  BISYS  Fund  Services 
Limited  Partnership  (formerly  known  as 
The  Winsbury  Company)  ("BISYS"), 
BISYS  Fund  Services  Ohio,  Inc. 
(formerly  knovvTi  as  The  Winsbury 
Service  Corporation)  (all  of  the  above 
entities  collectively,  the  "Original 
Applicants");  BISYS  Fund  Services,  Inc. 
("BISYS  Services");  Martindale  Andres 
&  Company.  Inc.  and  1st  Source  Bank 
(the  "Additional  Advisers");  Eureka 
Funds  ("Eureka"),  Performance  Funds 
Trust  ("Performance")  and  Centura 
Funds,  Inc.  ("Centura")  (Eureka, 
Performance  and  Centura,  collectively, 
the  "New  Funds")  and  Sanwa  Bank 
Cahfomia  ("SBCL"),  Trustmark 
National  Bank  ("Trustmark")  and 
Centura  Bank  (with  SBCL  and 
Trustmark,  the  "New  Advisers"). 

The  Sessions  Group,  BISYS,  BISYS 
Fund  Services  Ohio,  Inc.  and  the 
Additional  Advisers  are  also  referred  to 
as  the  "Subsequent  Applicants."  The 
Original  Applicants  and  the  Subsequent 
Applicants  are  referred  to  collectively  as 
the  "Prior  Applicants."  The  New  Funds, 
the  New  Advisers,  BISYS,  and  BISYS 
Services  cu-e  referred  to  collectively  as 
the  "New  Applicants." 
FILING  DATES:  The  application  was  filed 
on  August  11,  1998.  Applicants  have 
agreed  to  file  an  amendment  to  the 
application  during  the  notice  period,  the 
substance  of  which  is  reflected  in  this 
notice. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  uill  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 


applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  request 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  September  14,  1998, 
and  should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  request  should  stale  the 
nature  of  the  writer's  interest,  the  reason 
for  the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
WTiting  to  the  Coi^Tiission's  Secretary*'. 
ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W..  Washington.  DC  20549. 
Applicants,  c/o  Kristin  H.  Ives,  Esq., 
Baker  &  Hosterler  LLP.  65  East  State 
Street— Suite  2100,  Columbus,  Ohio 
43215. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  W.  Pisto,  Senior  Counsel,  at 
(202)  942-0527,  or  George  J.  Zomada, 
Branch  Chief,  at  (202)  942-0564,  Office 
of  Investment  Company  Regulation. 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  apphcation 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  N.W..  Washington.  DC 
20549  (tel.  (202)  942-8090). 

Applicants'  Representations 

1.  On  October  5,  1993.  the 
Commission  issued  an  order  (the 
"Original  Order")  under  sections  6(c) 
and  17(b)  of  the  Act  that  exempted  the 
Original  Applicants  from  the  provisions 
of  sections  12(d)(1)(A)  and  17(a)  of  the 
Act  and  that  permitted,  pursuant  to  rule 
17d-l,  certain  joint  transactions  in 
accordance  with  section  17(d)  and  rule 
17d-l.i  The  Original  Order  permitted: 
(i)  the  non-money  market  series  of  an 
Original  Fimd  to  utilize  cash  reserves 
that  have  not  been  invested  in  portfolio 
securities  ("Uninvested  Cash")  to 
purchase  shares  of  one  or  more  of  the 
money  market  series  of  such  Original 
Fund;  and  (ii)  the  sale  of  shares  by  the 
money  market  series  of  an  Original 
Fund  to  the  non-money  market  series  of 
such  Original  Fund,  and  the  purchase 
(or  redemption)  of  their  shares  by  the 
money  market  series  of  the  Original 
Fund  from  the  non-money  market  series 
of  such  Original  Fund. 

2.  On  May  20.  1997,  the  Commission 
issued  an  order  that  amended  the 
Original  Order  (together  with  the 
Original  Order,  the  "Amended  Order"), 
by  extending  the  relief  granted  in  the 


Original  Order  to  the  Subsequent 
Applicants.^ 

3.  Eureka  is  an  open-end  management 
investment  company  registered  under 
the  Act  and  organized  as  a 
Massachusetts  business  trust.  Eureka 
offers  shares  in  five  series,  two  of  which 
are  money  market  series.  SBCL  is  the 
investment  adviser  for  each  of  the 
Eureka  series.  SBCL  is  not  registered 
under  the  Investment  Advisers  Act  of 
1940  (the  "Advisers  Act")  in  reliance 
upon  the  exclusion  from  the  definition 
of  investment  adviser  set  forth  in 
Section  202(a)(ll)(A)  of  the  Advisers 
Act.  BISYS,  one  of  the  Prior  Applicants, 
is  the  principal  undenvriter, 
administrator  and  distributor  for  each  of 
the  Eureka  series.  Pursuant  to  separate 
agreements  with  the  New  Fund.  BISYS 
Services,  one  of  the  Prior  Applicants. 
serves  as  transfer  agent  and  provides 
fund  accounting  services  for  each  of  the 
Eureka  series. 

4.  Performance  is  an  open-end 
management  investment  companv 
registered  under  the  Act  and  organized 
as  a  Delaware  business  trust. 
Performance  offers  shares  in  six  series, 
one  of  which  is  a  money  market  series 
Trustmark  is  the  investment  adviser  for 
each  of  the  Performance  series. 
Trustmark  is  not  registered  under  the 
Advisers  Act  in  reliance  upon  the 
exclusion  from  the  definition  of 
investment  adviser  set  forth  in  Section 
202(a)(ll)(A)  of  the  Advisers  Act. 
BISYS.  one  of  the  Prior  Applicants,  is 
the  administrator  for  each  of  the 
Performance  series.  A  wholly-owned 
subsidiary  of  BISYS  Services,  a  Prior 
Applicant,  is  the  principal  underwriter 
and  distributor  for  each  of  the 
Performance  series.  Pursuant  to  separate 
agreements  with  the  Performance  series. 
BISYS  Ser\'ices  also  ser\  es  as  transfer 
agent  and  provides  fund  accounting 
services  for  each  of  the  Performance 
series. 

5.  Centura  is  an  open-end 
management  investment  companv 
registered  under  the  Act  and  organized 
as  a  Maryland  corporation.  Centura 
offers  shares  in  six  series,  one  of  which 
is  a  money  series.  Centura  Bank  is  the 
investment  adviser  for  each  of  the 
Centura  market  series.  Centura  Bank  is 
not  registered  under  the  Advisers  Act  in 
reliance  upon  the  exclusion  from  the 
definition  of  investment  adviser  set 
forth  in  Section  202(a)(ll)(A)  of  the 
Advisers  Act.  BISYS,  one  of  the  Prior 
Applicants,  is  the  administrator  for  each 
of  the  Performance  series.  A  whoUv- 
ouTied  subsidiary  of  BISYS  Services. 


'  Investment  Company  Act  Release  Nos.  19965 
(Sept.  9.  1993)  (notice)  and  19759  (Oct.  5.  1993) 
(order). 


^  Inv  estmenl  Company  Act  Relrase  Nos  22636 
(.April  24.  1997)  (notice)  and  22677  (May  20,  1997) 
(order). 


45100 


Federal  Register/ Vol.  63,  No.  163 /Monday,  August  24,  1998 /Notices 


one  of  the  Prior  Applicajits,  is  the 
principal  underwriter  and  distributor 
for  each  of  the  Centura  series.  Pursuant 
to  separate  agreements  with  the  Centura 
series,  BISYS  Services  also  serves  as 
transfer  agent  and  provides  fund 
accounting  services  for  each  of  the 
Centura  series. 

6.  The  New  Applicants  seek  to  have 
the  exemptive  relief  granted  under  the 
.■\mended  Order  extended  to  include 
them  so  as  to  permit  the  non-money 
market  series  of  the  New  Funds  which 
are  advised  bv  the  New  Advisers  to 
utilize  Uninvested  Cash  to  purchase 
shares  of  one  or  more  of  the  money 
market  series  of  the  New  Funds  which 
are  advised  by  the  New  Advisers. ^  The 
New  Applicants  consent  to  the 
conditions  set  forth  in  the  original 
application  and  agree  to  be  bound  by 
the  terms  and  provisions  of  the 
Amended  Order  to  the  same  extent  as 
the  Prior  Applicants.  The  New 
Applicants  believe  that  granting  the 
requested  order  is  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  9&-22643  Filed  8-21-98;  8:45  ami 
BILLING  CODE  801(M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursaunt  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-^09,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  Augusf24,  1998. 

A  closed  meeting  will  be  held  on 
Thursday,  August  27,  1998,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 


'The  requested  relief  also  would  extend  to  any 
other  registered  open-end  management  investment 
companies  advised  by  the  New  Advisers  or  any 
person  directly  or  indirectly  controlling,  controlled 
by.  or  under  common  control  with  the  New 
Advisers,  and  for  which  BISYS  or  any  person 
directly  or  indirectly  controlling,  controlled  by.  or 
under  common  control  with  BISYS.  now  or  in  the 
future  serves  as  principal  underwriter. 


certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4).  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Hunt,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
August  27,  1998,  at  10:00  a.m.,  will  be: 

Institution  of  injunctive  actions. 

Institution  and  settlement  of  administrative 
proceedings  of  an  enforcement  nature. 

At  times,  changes  in  Commission  priorities 
require  alterations  in  the  scheduling  of 
meeting  items.  For  further  information  and  to 
ascertain  what,  if  any,  matters,  have  been 
added,  deleted  or  postposed,  please  contact: 
The  Office  of  the  Secretary  at  (202)  942-7070. 

Dated:  August  20.  1998. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  98-22752  Filed  8-20-98;  11:42  am] 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40330;  File  No.  SR-DTC- 
98-8] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change 
Increasing  the  Maximum  Net  Debit  Cap 
and  Modifying  Procedures  for 
Allocating  the  Net  Debit  Cap 

Augu.st  17.  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
May  11,  1998,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DTC-98-8)  as 
described  in  Items  I  and  II  below,  which 
items  have  been  prepared  primarily  by 
DTC.  The  Commission  is  publishing  this 
notice  and  order  to  solicit  comments 
from  interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  increase  the  maximum  net 
debit  cap  employed  in  DTC's  settlement 
system  by  $250  million  and  to  modify 
DTC's  procedures  for  allocating  the  net 


debit  cap  of  a  participant  having  more 
than  one  account  family. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  vsrith  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Increase  of  Maximum  Net  Debit  Cap 

DTC's  principal  risk  is  the  possible 
failure  of  one  or  more  of  its  participants 
to  settle  their  net  debit  obligations  with 
DTC  at  the  end  of  a  business  day.  In 
order  to  assure  that  DTC  is  able  to 
complete  settlement  on  the  day  of  a 
participant  failure,  DTC  currently 
maintains  liquidity  resources  of  $1.1 
billion,  including  a  cash  Participant's 
Fund  of  $400  million  »  and  a  $700 
million  committed  line  of  credit  with  a 
consortium  of  banks. 

DTC's  settlement  system  imposes  net 
debit  caps  on  all  participants.  Each 
participant's  net  debit  is  limited 
throughout  the  processing  day  to  a  net 
debit  cap  that  is  the  lesser  of  the 
following  four  amounts:  (1)  a  net  debit 
cap  based  on  the  average  of  the  three 
largest  net  debits  that  the  participant 
incurs  over  a  rolling  70  business-day 
period;  (2)  an  amount,  if  any, 
determined  by  the  participant's  settling 
bank;  (3)  an  amount,  if  any,  determined 
by  DTC;  or  (4)  $900  million  (an  amount 
that  is  $200  million  less  than  the  current 
amount  of  DTC's  total  liquidity 
resources). 

DTC  also  requires  that  each 
participant's  net  settlement  debit  be 


1 15  U.S.C  78s(b)(l). 


2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 

'  Each  participant  is  required  to  make  a  deposit 
to  the  Participant's  Fund  based  upon  a  sixty 
business-day  rolling  average  of  the  participant's  six 
highest  intraday  net  debit  peaks.  The  aggregate 
amount  of  all  participants'  required  deposits  is  S400 
million.  In  the  event  that  DTC  becomes  concerned 
with  a  participant's  operational  or  rinancial 
soundness.  DTC  may  require  it  to  make  an 
additional  deposit  to  the  Participant's  Fund.  A 
participant  may  make  a  voluntary  deposit  to  the 
Participant's  Fund  in  excess  of  the  amount 
required.  Since  DTC  fully  converted  to  a  same-day 
funds  settlement  system  in  1995,  the  total  amount 
of  the  Participant's  Fund,  including  voluntary 
deposits,  has  never  t)een  less  than  S650  million. 
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fully  collateralized.  In  the  event  of  a 
participant's  failure  to  settle.  DTC  will 
first  use  cash  in  the  Participant's  Fund 
(including  any  voluntary  deposits)  as  a 
liquidity  resource  to  complete 
settlement.  If  the  Participant's  Fund  is 
not  sufficient,  DTC  will  borrow  from  its 
line  of  credit  banks,  pledging  collateral 
securities  in  the  failing  participant's 
account. 

Over  the  past  two  years  DRTC's 
average  gross  daily  settlement  volumes 
have  increased  approximately  40%  from 
$240  biUion  in  1996  to  $340  billion  in 
1997,  with  daily  peak  volumes  in  excess 
of  $400  bilUon  on  several  occasions. 
"Settlement  progress  payments"  (i.e., 
funds  sent  by  participants  to  DTC 
during  the  day  primarily  when  a 
participant's  settlement  balance  has 
reached  its  net  debit  cap)  have  increased 
from  a  daily  average  of  $11.5  billion  in 
1996  to  $15.8  billion  in  1997  with  daily 
peaks  in  excess  of  $20  biUion.  In  1997 
the  number  of  instances  where  the  $900 
million  debit  cap  operated  to  block 
transactions  ranged  from  a  low  of  46  in 
January  to  a  high  of  74  in  October. 

DTC  is  concerned  that  maintaining 
the  maximum  net  debit  cap  at  its 
current  level  of  $900  million  will 
continue  to  have  the  undesirable  effect 
of  temporarily  blocking  substantial 
numbers  of  book-entry  delivery.  In  order 
to  ease  the  flow  of  transactions  through 
its  system,  DTC  has  decided  to  increase 
its  committed  line  of  credit  from  $700 
million  to  $1  billion,  thereby  increasing 
total  hquidity  to  $1.4  billion,  and 
proposes  to  increase  the  maximum  net 
debit  cap  from  $900  million  to  $1.15 
billion. 

Modification  of  Net  Debit  Cap 
Allocation  Procedures 

The  proposed  modification  of  DTC's 
procedures  for  allocating  the  net  debit 
cap  of  a  participant  having  more  than 
one  account  family  is  also  designed  to 
facilitate  transaction  flow  by  providing 
participants  that  act  as  issuing/paying 
agents  ("IPAs")  in  DTC's  Money  Market 
Instrument  ("MMI")  program  greater 
flexibility  in  allocating  their  total  net 
debit  cap. 

Under  DTC's  procedures,  participants 
that  maintain  separate  families  of 
accounts  may  allocate  their  net  debit 
caps  among  their  account  families  at 
their  discretion,  or  alternatively,  they 
may  rely  on  DTC's  system -generated 
allocations.*  Each  family's  net  debit  cap 
is  applied  to  that  family  only  and  not 
shared  by  other  famihes  of  the 


•*  The  system-generated  allocations  are  calculated 
based  on  the  average  of  each  bmily's  three  highest 
net  debit  peaks  over  a  rolling  70  business-day 
period. 


participant.  The  aggregate  of  the  net 
debit  caps  allocated  to  a  participant's 
families  must  be  equal  to  the 
participant's  total  net  debit  cap.  For 
each  participant  that  acts  as  an  IPA, 
however,  DTC  currently  requires  that 
the  portion  of  the  total  net  debit  cap 
allocated  to  the  participant's  IPA  family 
be  no  less  than  the  system-generated 
allocation.  Some  IPAs  have  expressed 
concern  that  this  requirement 
unnecessarily  inhibits  their  abihty  to 
match  the  allocation  of  net  debit  cap 
with  important  activities  occurring  in 
their  other  account  families. 

In  response  to  these  concerns,  DTC 
proposes  to  apply  the  mandatory 
allocation  only  to  IPAs  having  average 
daily  maturity  presentments  measured 
over  the  most  recent  month  equal  to  or 
greater  than  5%  of  DTC's  total  MMI 
maturity  presentments.  Further,  DTC 
proposes  to  modify  the  system- 
generated  allocation  formula  applicable 
to  such  a  participant  so  that  no  more 
than  40%  of  its  total  net  debit  cap 
would  have  to  be  allocated  to  its  IPA 
family.  DTC  befieves  that  these 
modifications  strike  an  appropriate 
balance  between  attempting  to  assure 
that  MMI  maturity  presentments  to  IPAs 
are  not  blocked  due  to  insufficient  net 
debit  cap  and  allowing  IPAs  to  manage 
efficiently  the  processing  of  their  other 
activities  at  DTC. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act,  as  amended,  and  the  rules  and 
regulations  thereunder  because  it 
promotes  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  does  not  beheve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necesseiry  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

DTC  has  not  solicited  or  received 
comments  on  the  proposed  rule  change. 
Informally,  a  number  of  participants 
have  expressed  support  for  the  subject 
proposals. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17Aa3)(3)(F)  s  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 


'15U.S.C.  78q-l(b)(3)(F). 


safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  and  generally  to 
protect  investors  and  the  public  interest. 
The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
DTC's  obligations  under  the  Act  because 
an  increase  in  DTC's  liquidity  resources 
will  help  DTC  protect  itself,  its 
members,  and  investors  from  the  risks 
associated  with  the  failure  of  one  or 
more  of  its  participants  to  settle  their 
obligation  with  DTC  at  the  end  of  a 
business  day.  Furthermore.  DTC's  new 
maximum  net  debit  cap  will  constitute 
a  lower  proportion  of  its  liquidity 
resources  than  was  previously  the  case. 

The  Commission  also  believes  that 
DTC's  modifications  to  its  procedures 
for  allocating  the  net  debit  cap  of  a 
participant  having  more  than  one 
account  family  are  consistent  with 
DTC's  obhgation  under  the  Act.  While 
the  modifications  will  allow 
participants  more  flexibility  in 
allocating  their  net  debit  cap,  their  total 
net  debit  cap  will  still  be  calculated 
according  to  the  method  which  the 
Commission  has  previously  approved  as 
a  safe  and  sound  method. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  pubhcation  of  notice  of  filing  because 
accelerated  approval  will  allow  DTC  to 
immediately  increase  its  hquidity 
resources. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argujnents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
wi\h  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubfic  Reference 
Section,  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-9»-«  and 
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should  be  submitted  by  September  14, 
1998. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-9&-8)  be,  and  hereby  is,  approved. 

For  the  Commission  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority. 8 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  9ft-22577  Filed  8-21-98;  8:45  am] 

BILUNO  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 
[License  No.  04/04-0272] 

CapSource  Fund,  L.P.;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  Ai^gust  28,  1997,  an  application 
was  filed  by  CapSource  Fund,  L.P.,  at 
500  Northpointe  Parkway,  Suite  300, 
Jackson,  MS  39211,  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  Section  107.300  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.300 
(1997))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  04/04-0270  on  May 
22,  1998,  to  CapSource  Fund,  L.P.  to 
operate  as  a  small  business  investment 
company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
investment  Companies) 

Dated:  August  14.  1998. 
Don  A.  Christensen, 
Associate  Administrator  For  Investment. 
IFR  Doc.  98-22635  Filed  8-21-98;  8:45  am) 

BILLING  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3122] 

State  of  Indiana 

Miami  County  and  the  contiguous 
counties  of  Cass.  Fulton,  Grant,  Howard, 
and  Wabash  in  the  State  of  Indiana 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  severe  storms,  high 
winds,  and  torrential  rain  that  occurred 
on  July  21, 1998.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  October  15,  1998  and  for 
economic  injury  until  the  close  of 


business  on  May  14,  1999  at  the  address 
listed  below  or  other  locally  announced 
locations:  Small  Business 
Administration,  Disaster  Area  2  Office, 
One  Baltimore  Place,  Suite  300,  Atlanta, 
GA  30308. 
The  interest  rates  are: 


Percent 

For  physical  damage: 
Homeowners    with    credit    avail- 
able elsewhere  

6.875 

Homeowners  wrttiout  credit  avail- 
able elsewhere  

3.437 

Businesses  with  credit  available 
elsewhere  

Businesses  and  non-profit  orga- 
nizations without  credit   avail- 
able elsewhere       

8.000 
4.000 

Others  (including  non-profit  orga- 
nizations) with  credit  available 

elsewtiere  

For  economic  injury: 

Businesses  and  small  agricultural 
cooperatives      wittxxit      credit 
available  elsewhere  

7.125 
4.000 

'>17CFR200.30-3(a)(12). 


The  numbers  assigned  to  this  disaster 
are  312206  for  physical  damage  and 
997300  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  14,  1998. 
Aida  Alvarez, 
Administrator. 
(FR  Doc.  98-22636  Filed  8-21-98;  8:45  am] 

BILUNO  CODE  B02S-01-P 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
#9974] 

State  of  New  York  and  Contiguous 
Counties  in  the  State  of  New  Jersey 

New  York  County  and  the  contiguous 
counties  of  Bronx,  Kings,  Queens,  and 
Richmond  in  the  State  of  New  York,  and 
Bergen  and  Hudson  Counties  in  the 
State  of  New  Jersey  constitute  an 
economic  injury  disaster  loan  area  as  a 
result  of  a  construction  accident  that 
occurred  on  July  21, 1998  in  Manhattan. 
Eligible  small  businesses  and  small 
agricultural  cooperatives  without  credit 
available  elsewhere  may  file 
applications  for  economic  injury 
assistance  as  a  result  of  this  disaster 
until  the  close  of  business  on  May  14, 
1999  at  the  address  listed  below  or  other 
locally  announced  locations:  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd.  South  3rd 
Floor,  Niagara  Falls,  NY  14303. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent. 

The  economic  injury  number  for  the 
State  of  New  Jersey  is  997500. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  August  14,  1998. 
Aida  Alvarez, 
Administrator. 

[FR  Doc.  98-22637  Filed  8-21-98;  8:45  am) 
BILLING  CODE  802S-01-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Renewal  of  Preferential  Treatment  for 
Government  Purchases  of  Products 
from  Caribt>ean  Basin  Countries 

AGENCY:  Office  of  the  U.S.  Trade 

Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Trade  Policy  Staff 
Committee  (TPSC)  is  requesting  written 
public  comments  on  the  possible 
renewal  of  preferences  that  certain 
federal  government  agencies  accord  in 
their  purchases  to  eligible  products  of 
countries  designated  under  the 
Caribbean  Basin  Economic  Recovery  Act 
(commonly  called  the  Caribbean  Basin 
Initiative  or  CBI).  Since  1995,  these 
preferences  have  been  granted  in  one- 
year  extensions,  the  most  recent  of 
which,  set  out  in  the  Federal  Register 
on  October  31,  1997  (62  FR  59014), 
remains  in  effect  until  September  30, 
1998.  That  notice  stated  that  future 
extension  for  any  CBI  countries  would 
be  conditioned  on  individual  CBI 
beneficiaries'  participation  and 
cooperation  in  initiatives  and 
agreements  on  government  procurement 
in  the  World  Trade  Organization  (WTO) 
and  the  Free  Trade  Area  of  the 
Americans  (FTAA)  Working  Group  on 
Government  Procurement.  The  TPSC 
seeks  public  comments  in  connection 
with  its  consideration  of  a  further 
extension  of  preferences  for  products  of 
CBI  countries. 

DATES:  Public  comments  are  due  by 
noon  September  23.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Bamicle,  Director  for  Central 
America  and  the  Caribbean,  (202)  395- 
5190,  Office  of  the  United  States  Trade 
Representative  (USTR). 
SUPPLEMENTARY  INFORMATION:  Since 
1986  the  United  States  has  granted 
products  of  CBI  countries  the  same 
government  purchase  preference  that  it 
grants  to  products  of  countries  that  are 
members  of  the  Government 
Procurement  Agreement  (GPA) 
(currently  administered  by  the  WTO). 
This  preference  does  not  apply  to 
products  originating  in  CBI  countries 
that  are  excluded  from  duty-free 
treatment  imder  19  U.S.C.  2703(b).  A 
list  of  CBI  beneficiary  countries  appears 
as  an  annex  to  this  notice. 
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Since  1995,  USTR  has  extended  the 
preferences  for  CBI-origin  products  a 
year  at  a  time,  under  authority  delegated 
by  the  President  in  section  1-201  of 
Executive  Order  12260  of  December  31. 
1980.  Preferences  are  currently  in  effect 
until  September  30,  1998.  In  its  October 
31,  1997  Federal  Register  notice 
announcing  the  current  extension, 
USTR  stated  that  future  extensions 
would  be  conditioned  on  the  extent  to 
which  CBI  beneficiary  countries 
participated  and  cooperated  in  the  WTO 
Working  Group  on  Transparency  in 
Government  Procurement,  made  efforts 
to  accede  to  the  GPA  or  supported 
continuing  multilateral  WTO 
negotiations  in  the  future;  and 
participated  in  the  FTAA  Working 
Group  on  Government  Procurement. 
USTR  also  stated  that  those  countries 
making  significant  efforts  to  meet  these 
conditions  would  be  considered  for 
multiple-year  extensions  of  preferences. 
Interested  parties  are  asked  to  comment 
on  the  impact  on  U.S.  industry  of 
extending  government  procurement 
treatment  to  CBI  beneficiaries  beyond 
September  30,  1998;  on  these  countries' 
performance  under  the  criteria  set  out  in 
the  1997  Federal  Register  notice;  and  on 
possible  criteria  for  renewal  of  such 
treatment  in  future  years. 

Public  Comments 

Those  persons  wishing  to  submit 
written  comments  should  provide 
twenty  (20)  typed  copies  (in  English)  to 
Gloria  Blue,  Executive  Secretary,  Trade 
Policy  Staff  Committee,  Office  of  the 
U.S.  Trade  Representative,  Room  501, 
600  17th  Street,  NW.,  Washington  DC 
20508. 

If  the  submission  contains  business 
confidential  information,  twenty  copies 
of  a  confidential  version  must  also  be 
submitted.  A  justification  as  to  why  the 
Information  contained  in  the 
submission  should  be  treated 
confidentially  must  be  included  in  the 
submission.  In  addition,  any 
submissions  containing  business 
confidential  information  must  be  clearly 
marked  "Confidential"  at  the  top  and 
bottom  of  the  cover  page  (or  letter)  and 
of  each  succeeding  page  of  the 
submission.  The  version  that  does  not 
contain  confidential  information  should 
also  be  clearly  marked,  at  the  top  and 
bottom  of  each  page,  "public  version"  or 
"non-confidential." 

Written  comments  submitted  in 
connection  with  this  request,  except  for 
information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2003.6,  will  be  available  for  public 
inspection  in  the  USTR  Reading  Room, 
Room  101,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC.  An  appointment 


to  review  the  file  may  be  made  by 
calling  Brenda  Webb  (202)  395-6186. 
The  Reading  Room  is  open  to  the  public 
from  9:30  a.m.  to  12  noon,  and  from  1 
p.m.  to  4  p.m.,  Monday  through  Friday. 
Frederick  L.  Montgomery, 
Chairman.  Trade  Policy  Staff  Committee. 

Annex 

List  of  Countries  Designated  as 
Beneficiary  Countries  for  Purposes  of 
the  Caribbean  Basin  Economic  Recovery 
Act 

Antigua  and  Barbuda 

Aruba 

Bahamas.  The 

Barbados 

Belize 

Coasta  Rica 

Dominica 

Dominican  Republic 

El  Salvador 

Granada 

Guatemala 

Guyana 

Haiti 

Honduras 

Jamaica 

Montserrat 

Netherlands  Antilles 

Nicaragua 

Panama 

Saint  Lucia 

Trindad  and  Tobago 

Saint  Kitts-Nevis 

Saint  Vincent  and  the  Grenadines 

Virgin  Islands,  British 

[FR  Doc.  98-22585  Filed  8-21-98;  8:45  am] 

BILUNQ  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  three  year  extension.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden. 
DATES:  Comments  must  be  submitted  on 
or  before  September  23,  1998. 
FOR  FURTHER  INFORMATION  OR  COPY  OF 
COLLECTION  OF  INFORMATION  CONTACT: 
Michael  Robinson,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590;  (202)  366-9456. 
SUPPLEMENTARY  INFORMATION: 


National  Highway  Traffic  Safety 
Administration  (NHTSA) 

Ti<ye;  Consolidated  Justification  of 
Owner's  Manual  Requirements  for 
Motor  Vehicles  and  Motor  Vehicle 
Equipment. 

OMB  iVo.;  2127-0541. 
Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Affected  Public:  Individuals, 
Households,  Business,  other-for-profit. 
Not-for-profit.  Fanps,  Federal 
Government  and  State,  Local  or  Tribal 
Government. 

Abstract:  49  U.S.C.  30117  authorizes 
the  Secretary  to  require  that 
manufacturers  provide  technical 
information,  as  for  example  information 
directed  for  publication  in  a  vehicle 
owner's  manual,  related  to  the 
performance  and  safety  specified  in  the 
Federal  motor  vehicle  safety  standards 
for  the  purposes  of  educating  the 
consumer  and  providing  safeguards 
against  improper  use.  Using  this 
authority,  the  agency  issued  the 
following  FMVSS  and  regulations, 
specifying  that  certain  safety 
precautions  regarding  items  of  motor 
vehicle  equipment  appear  in  the 
owner's  manual  to  aid  the  agency  in 
achieving  many  of  its  safety  goals. 
FMVSS  No.  108— Lamps,  Refiective 
Devices,  and  Associated  Equipment. 
This  standard  requires  that  certain 
lamps  and  reflective  devices  with 
certain  performance  levels  be  installed 
on  motor  vehicles  to  assure  that  the 
roadway  is  properly  illuminated,  that 
vehicles  can  be  readily  seen,  and  the 
signals  can  be  transmitted  to  other 
drivers  sharing  the  road,  during  dav. 
night  and  inclement  weather.  In  this 
particular  case,  a  new  manner  of 
headlamp  aiming  is  being  allowed 
whereby  owners  as  well  as  traditional 
vehicle  ser\'ice  personnel  could  aim 
their  vehicle's  headlamps  using 
equipment  that  is  an  integral  part  of  the 
headlamp  system.  Since  the  specific 
manner  in  which  aim  is  to  be  performed 
is  not  regulated  (only  the  performance 
of  the  devices  is),  aiming  devices 
manufactured  or  installed  by  different 
vehicle  and  headlamp  manufacturers 
may  work  in  significantly  different 
ways.  As  a  consequence,  instructions  for 
proper  use  must  be  part  of  the  vehicle 
as  a  label,  or  optionally,  in  the  vehicle 
owner's  manual.  Part  575  section  103 — 
Camper  Loading.  This  standard  requires 
that  manufacturers  of  slide-in  campers 
designed  to  fit  into  the  cargo  bed  of 
pickup  trucks  affix  a  label  to  each 
camper  that  contains  information 
relating  to  certification,  identification 
and  proper  loading,  and  to  provide  more 
detailed  loading  information  in  the 
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owner's  manual  of  the  truck.  FMVSS 
No.  205 — Glazing  Materials.  This 
standard  specifies  requirement  for  all 
glazing  material  used  in  windshields, 
windows,  and  interior  partitions  of 
motor  vehicles.  Its  purpose  is  to  reduce 
the  likelihood  of  lacerations  and  to 
minimize  the  possibility  of  occupants 
penetrating  the  windshield  in  collision. 
More  detailed  information  regarding  the 
care  and  maintenance  of  such  glazing 
items,  as  the  glass-plastic  windshield  is 
required  to  be  placed  in  the  owner's 
manual.  FMVSS  No.  208— Occupant 
Crash  Protection.  This  standard 
specifies  requirements  for  both  active 
and  passive  occupant  crash  protection 
systems  for  passenger  cars, 
multipurpose  passenger  vehicles,  trucks 
and  small  buses.  Certain  safety  features, 
such  as  air  bags,  or  the  care  and 
maintenance  of  air  bag  systems,  are 
required  to  be  explained  to  the  owner  by 
means  of  the  owner's  manual.  For 
example,  the  owner's  manual  must 
describe  the  vehicle's  air  bag  system  and 
provide  precautionary  information 
about  the  proper  positioning  of  the 
occupants,  including  children.  The 
owner's  manual  must  also  warn  that  no 
objects,  such  as  shotguns  carried  in 
police  cars,  should  be  placed  over  or 
near  the  air  bag  covers.  FMVSS  No. 
210 — Seat  Belt  Assembly  Anchorages. 
This  standard  specifies  requirements  for 
seat  belt  assembly  anchorages  to  ensure 
effective  occupant  restraint  and  to 
reduce  the  likelihood  of  failure  in 
collisions.  Manufacturers  of  vehicles 
that  are  not  equipped  with  lap  belt 
assemblies  at  front  outboard  passenger 
seating  positions  suitable  for  securing 
child  restraints  are  required  to  include 
information  in  the  owner's  manual  on 
the  correct  location  and  placement  of 
seat  belt  anchorages  which  will  provide 
this  protection.  Part  575 — Section  105 — 
Utility  Vehicles.  This  regulation 
requires  manufacturers  of  utility 
vehicles  to  alert  drivers  that  the 
particular  handling  maneuvering 
characteristics  of  utility  vehicles  require 
special  driving  practices  when  these 
vehicles  are  operated  on  paved  roads.  A 
statement  is  provided  in  the  regulation 
which  manufacturers  shall  include,  in 
its  entirety  or  equivalent  form,  in  the 
owner's  manual. 

Estimated  Annual  Burden:  1,371 
hours. 

Address 

Send  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725- 
17th  Street,  N\V..  Washington.  DC 
20503,  Attention  NHTSA  Desk  Officer. 
Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 


necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington,  DC,  on  August 
14,1998. 

Vanester  M.  Williams, 
Clearance  Officer,  United  States  Department 
of  Transportation. 
(PR  Doc.  9&-22638  Filed  8-21-98;  8:45  am) 

BiUUNQ  CODE  4910-42-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-88-16] 

Petitions  For  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration,  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  September  14,  1998. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 


Comments  may  also  be  sent 
electronically  to  the  follovdng  internet 
address:  9-NPRM-CMTS@faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tawana  Matthews  (202)  267-9783  or 
Terry  Stubblefield  (202)  267-7624, 
Office  of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 
Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

DocJtet  No.  .-29275. 

Petitioner:  Kodiak  Expediting,  Inc. 

Regulations  Affected:  14  CFR 
61.133(b)(1). 

Description  of  Petition:  To  permit 
Kodiak  to  conduct  passenger  carrying 
operations  on  cross-country  flights  in 
excess  of  50  nautical  miles  without 
holding  an  instrument  rating  in  the 
same  category  and  class  of  aircraft  listed 
on  your  commercial  pilot  certificate. 

Docket  No.:  29234. 

Petitioner:  Cowboy  Transportation 
Company. 

Regulations  Affected:  14  CFR 
135.421(c)  and  (d). 

Description  of  Petition:  To  permit 
Cowboy  Transportation  Company  to 
conduct  limited,  single  pilot 
commercial  operations  under 
instrument  flight  rules. 

Docket  No.:  29302. 

Petitioner:  Raytheon  E-Systems. 

Regulations  Affected:  25.365(e)(2), 
25.562(c)(2),  -(c)(2),  -(c)(3),  -(c)(4), 
-(c)(6).  25.785(h)(2).  25.812(e),  25.813(e). 
25.853(d). 

Description  of  Petition:  To  exempt 
Raytheon  E-Sytems  from  the 
requirements  of  14  CFR  25.562(c)(2) 
-(c)(4),  25.785(h)(2),  25.813(e),  and 
25.853(d)  to  permit  business  jet  interiors 
to  be  installed  for  "private,  not-for-hire 
use"  on  Boeing  Model  777-200  IGW 
airplane. 

Docket  No.:  29301. 

Petitioner:  Raytheon  E-Systems. 

Regulations  Affected:  25.562(c)(2), 
-(c)(3).  -(c)(4).  25.785(h)(2),  25.813(e), 
25.853(d). 

Description  of  Petition:  To  exempt 
Raytheon  E-Systems  from  the 
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requirements  of  14  CFR  25.562(c)(2) 
-(c)(4),  25.785(h)(2),  25.813(e),  and 
25.853(d)  to  permit  business  jet  interiors 
to  be  installed  for  "private,  not-for-hire 
use"  on  Boeing  Model  737-700  IGW 
airplanes. 

Docket  No.:  29296. 
Petitioner:  Sky  Walk,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
141  appendix  B. 

Description  of  Relief  Sought:  To 
permit  Sky  Walk  to  enroll  a  person 
without  a  student  pilot  certificate  in  the 
flight  portion  of  Sky  Walk's  FAA- 
approved  part  141  private  pilot 
certification  course  so  long  as  the 
person  obtains  a  student  pilot 
certificate:  (1)  before  the  11th  flight  hour 
of  the  course  and  (2)  before  any  solo 
flight. 

Docket  No.:  29189. 
Petitioner:  Orange  County  Flight 
Center. 

Sections  of  the  FAR  Affected:  14  CFR 
141.77(a)(1). 

Description  of  Relief  Sought:  To 
permit  Orange  County  Flight  Center  to 
use  Skyroamers®  Publications'  FAA- 
approved  syllabus,  which  states  that  the 
planned  training  times  in  the  syllabus 
are  not  minimum  required  flight  times. 
The  syllabus  also  would  state  that  all 
part  141  training  times  requirements 
must  be  met  for  private  pilot 
certification. 

Docket  No.:  29238. 
Petitioner:  Flightstar  Corporation. 
Sections  of  the  FAR  Affected:  14  CFR 
61.101(d)(7). 

Description  of  Relief  Sought:  To 
permit  all  recreational  pilots  trained  at 
the  University  of  Illinois  WilJard 
Airport  (CMI)  to  act  as  pilot  in 
command  of  an  aircraft  carrying  a 
passenger  to,  from,  and  within  the 
airspace  surrounding  CMI,  which 
requires  two-way  radio  communication 
with  air  traffic  control. 
Docket  No.:  29266. 

Petitioner:  Embry-Riddle  Aeronautical 
University. 

Sections  of  the  FAR  Affected:  14  CFR 
141,  appendix  D,  para.  4(h)(l)(ii). 
Description  of  Relief  Sought:  To 
permit  Embry-Riddle  Aeronautical 
University  to  allow  its  students  who  are 
adding  a  single-engine  rating  to  a 
commercial  pilot  certificate  with  a 
multiengine  rating  to  use  time  logged  in 
a  multiengine  aircraft  with  retractable 
landing  gear,  flaps,  and  a  controllable 
pitch  propeller,  or  in  a  turbine-powered 
airplane  to  satisfy  the  requirements  of 
subpart  F  of  14  CFR  part  61. 

Dispositions  of  Petitions 

Docket  No.:  27023. 
Petitioner:  The  Boeing  Commercial 
Airplane  Group. 


Sections  of  the  FAR  Affected:  14  CFR 
25.1415(c)  and  121.339(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  The  Boeing 
Commercial  Airplane  Group  installation 
of  survival  equipment  separate  fi-om 
shde/rafts  on  Boeing  757-300  aircraft. 
GRANT,  August  5,  1998,  Exemption  No. 
561 3  A. 

Docket  No.:  28655. 

Petitioner:  United  West  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  United  West  to 
operate  its  Falcon  20  and  Learjet  25 
aircraft  under  part  135  without  a  TSO- 
C112  (Mode  S)  transponder  installed. 
GRANT.  August  13.  1998.  Exemption 
No.  65 12 A. 

Docket  No.:  28514. 

Petitioner:  Mr.  Henry  D.  Canterbury. 

Sections  of  the  FAR  Affected:  14  CFR 
91.109(a)  and  (b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
conduct  certain  flight  instruction  and 
simulated  instrument  flights  to  meet 
recent  instrument  experience 
requirements  in  certain  Beechcraft 
airplanes  equipped  vfith  a  functioning 
throwover  control  wheel  in  place  of 
functioning  dual  controls.  GRANT, 
August  7.  1998,  Exemption  No.  6520A. 

Docket  No.:  29271. 
Petitioner:  Mr.  Kerrick  R.  Philleo. 
Sections  of  the  FAR  Affected:  14  CFR 
91.109(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Philleo  to 
conduct  certain  flight  instruction  to 
meet  recent  experience  requirements  in 
Beechcraft  Bonanza  and  Beechcraft 
Debonair  airplanes  equipped  with  a 
functioning  throwover  control  wheel  in 
place  of  functioning  dual  controls. 
GRANT,  August  7.  1998,  Exemption  No. 
6804. 

Docket  No.:  2928i. 
Petitioner:  Falcon  Aviation 
Consultants,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.109(a)  and  (b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Falcon  Aviation 
Consultants,  Inc.,  to  conduct  certain 
flight  instruction  in  a  Beechcraft 
Bonanza  airplane  equipped  with  a 
functioning  throwover  control  wheel  in 
place  of  functioning  dual  controls. 
GRANT,  August  7,  1998,  Exemption  No. 
6803. 

[FR  Doc.  9&-22592  Filed  8-21-98;  8:45  am] 

BILUNG  CODE  4910-1  »-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Transport 
Airplane  and  Engine  Issues 

AGENCY:  Federal  AviaUon 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notices  announces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  transport  airplane 
and  engine  (TAE)  issues. 
DATES:  The  meeting  is  scheduled  for 
September  16  and  17.  1998,  beginning  at 
8:30  am.  on  September  16.  Arrange  for 
oral  presentations  bv  September  11, 
1998. 

ADDRESSES:  Boeing  Commercial 
Airplane  Group.  535  Garden  Avenue, 
N..  (Building  10-16).  Renton,  WA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Effie  M.  Upshaw,  Office  of  Rulemaking, 
ARM-209,  FAA,  800  Independence 
Avenue,  SW.  Washington,  DC  20591, 
Telephone  (202)  267-7626,  FAX  (202) 
267-5075. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App  II),  notice  is  give  of 
an  ARAC  meeting  to  be  held  September 
16-17.  1998.  at  Boeing  Commercial 
Airplane  Group,  535  Garden  Avenue  N., 
(Building  10-16),  Renton,  WA.  The 
agenda  will  include: 

Wednesday,  September  16.  1998 

•  Opening  Remarks. 

•  FAA  Report. 

•  Joint  Aviation  Authorities  (JAA) 
Report. 

»  Transport  Canada  Report. 

•  Executive  Committee  (EXCOM) 
Meeting  Report. 

•  Harmonization  Management  Team 
Report. 

•  Harmonization  Program  Plan 
Update. 

•  Proposed  Human  Factors  Terms  of 
Reference  (TOR)  Update. 

•  Flight  Test  Harmonization  Working 
Group  (HWG)  Report. 

•  Systems  Design  and  Analysis  HWG 
Report. 

•  Ice  Protection  HWG  Report. 

•  Powerplant  Installation  HWG 
Report. 

•  Engine  HWG  Report  and  Vote. 

•  Flight  Guidance  System  HWG 
Report. 

Thursday,  September  17,  1998 

•  General  Structures  HWG  Report. 

•  Electromagnetic  Effects  HWG 
Report. 
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•  Loads  and  Dynamics  HVVG  Report. 

•  Airworthiness  Assurance  HWG 
Report. 

•  Flight  Control  HWG  Report. 

•  Electrical  Systems  HVVG  Report. 

•  Avionics  HWG  Report. 

•  Mechanical  Systems  HVVG  Report. 

•  Seat  Test  HVVG  Report. 

•  Review  Action  Items. 

The  Engine  HWG  is  requesting  a  vote 
for  formal  FAA  economic  and  legal 
review  for  two  draft  notices.  One  draft 
notice  proposes  to  amend  the  rotor 
integrity  (overspeed  type  certification 
standards  for  the  issuance  of  original 
and  amended  type  certificates  for 
aircraft  turbine  engines.  The  other  draft 
notice  proposes  to  change  the  fire 
protection  standards  for  the  issuance  of 
original  and  appropriate  amended  type 
certificates  for  aircraft  engines. 

Further,  the  Loads  and  Dynamics 
HVVG  is  requesting  a  vote  for  formal 
FAA  economic  and  legal  review  for  a 
draft  notice  to  revise  the  checked 
pitching  maneuver  design  load 
requirements  for  transport  category 
airplanes.  The  working  group  is  also 
requesting  a  vote  to  submit  to  the  FAA 
for  publication  an  advisory  circular  on 
taxi,  takeoff  and  landing  roll  design 
loads. 

Attendance  is  open  to  the  public,  but 
will  be  limited  to  the  space  available. 
The  public  must  make  arrangements  by 
September  11.  1998.  to  present  oral 
statements  at  the  meeting.  Written 
statements  may  be  presented  to  the 
Committee  at  any  time  by  providing  25 
copies  to  the  Assistant  Executive 
Director  for  Transport  Airplane  and 
Engine  issues  or  by  providing  copies  at 
the  meeting.  Copies  of  the  documents  to 
be  voted  upon  may  be  made  available  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

In  addition,  sign  and  oral 
interpretation  as  well  as  a  hstening 
device,  can  be  made  available  if 
requested  10  calendar  days  before  the 
meeting. 

Issued  in  Washington.  DC  on  August  14. 
1998. 
Florence  L.  Hamn, 

Acting  Executive  Director,  Aviation 

Rulemaking  Advisory  Committee. 

|FR  Doc.  98-22630  Filed  8-21-98:  8:45  am! 

BILUNO  CODE  4910-13-M  ^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
(98-07-l-OO-PHL)  to  Impose  a 
Passenger  Facility  Charge  (PFC)  at 
Philadelphia  International  Airport, 
Philadelphia,  Pennsylvania 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at 
Philadelphia  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulation  (14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  23.  1998. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Patrick  Sullivan.  Project 
Manager.  Harrisburg.  Airports  District 
Office.  3911  Hartzdale  Dr.,  Suite  1. 
Camp  Hill.  PA  17011. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Dennis 
Bouey.  Director  of  Aviation  for  the  City 
of  Philadelphia  at  the  following  address: 
Philadelphia  International  Airport, 
Division  of  Aviation,  Terminal  E. 
Philadelphia.  Pennsylvania  19153. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  WTitten  comments 
previously  provided  to  the  City  of 
Philadelphia  Department  of  Aviation 
under  section  158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Sullivan.  Project  Manager. 
Harrisburg.  Airports  District  Office, 
3911  Hartzdale  Dr.,  Suite  1,  Camp  Hill. 
PA  17011.  (717)  730-2832.  The 
application  may  be  reviewed  in  person 
at  this  same  location, 
razed 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Philadelphia  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 


On  August  10.  1998.  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  the  City  of 
Philadelphia  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
December  3.  1998. 

The  following  is  a  brief  overview  of 
the  application. 

Application  number:  98-07-l-OO-PHL 

Level  of  the  proposed  PFC:  $3.00 

Proposed  charge  effective  date:  January 
1. 1999 

Proposed  charge  expiration  date:  July  1, 
2011 

Total  estimated  P^C  revenue: 
$666,098,000 

Brief  description  of  proposed  projects: 

— Develop  a  new  Terminal  One 
Building  (New  International 
Terminal) 

— Develop  a  new  Terminal  F  Building 
(New  Commuter  Terminal) 

— Construct  a  new  Aircraft  Parking 
Apron  for  Terminal  One 

— Construct  a  new  Aircraft  Parking 
Apron  for  Terminal  F 

— Airport  Roadway  Modification — 
Phase  II 

— Acquisition  of  Property — West  of 
Terminal  One 

— Planning  &  Design  of  New  Highway 
Access  Ramps  from  1-95 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building.  #111,  John 
F.  Kennedy  International  Airport, 
Jamaica,  New  York,  11430. 

In  additional,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Philadelphia  Department  of  Aviation. 

Issued  in  Jamaica.  New  York  on  August  10. 
1998. 

Thomas  Felix, 

Manager,  Planning  &■  Programming  Branch, 
AEA-€tO,  Eastern  Region. 
[FR  Doc.  9&-22593  Filed  8-21-98:  8:45  am) 
BILUNO  CODE  4910-1»-M 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-98-4335] 

Notice  Of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1993 
Chrysler  Town  and  Country  Multi- 
Purpose  Passenger  Vehicles  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1993 
Chrysler  Town  and  Country  multi- 
purpose passenger  vehicles  (MPVs)  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1993  Chrysler  Town 
and  Country  MPVs  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  sale  in  the  United 
States  and  that  were  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATE:  The  closing  date  for  comments  on 
the  petition  is  September  23,  1998. 
ADDRESS:  Comments  should  refer  to  the 
docket  number  and  notice  number,  and 
■  be  submitted  to:  Docket  Management, 
Room  PL-401,  400  Seventh  St.,  SW, 
Washington,  DC  20590.  [Docket  hours 
are  from  10  am  to  5  pm] 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 


Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Atlantic  ICI,  Inc.  of  Apopka,  Florida 
("Atlantic")  (Registered  Importer  96- 
096)  has  petitioned  NHTSA  to  decide 
whether  1993  Chrysler  Town  and 
Country  MPVs  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  Atlantic  believes  are 
substantially  similar  are  1993  Chrysler 
TouTi  and  Country  MPVs  that  were 
manufactured  for  sale  in  the  United 
States  and  certified  by  their 
manufacturer,  Chr>'sler  Corporation,  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U. S.  certified  1993 
Chrysler  Tovra  and  Countr\'  MPVs  to 
their  U.S.  certified  counterparts,  and 
found  the  two  vehicles  to  be 
substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Atlantic  submitted  information  with 
its  petition  intended  to  demonstrate  that 
non-U. S.  certified  1993  Chrysler  Town 
and  Country  MPVs,  as  originally 
manufactured,  conform  to  manv  Federal 
motor  vehicle  safety  standards  in  the 
same  maimer  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U. S.  certified  1993  Chrysler  Town 
and  Country  MPVs  are  identical  to  their 
U.S.  certified  counterparts  with  respect 
to  compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence.  103 
Defrosting  and  Befogging  Systems.  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems. 
106  Brake  Hoses,  113  Hood  Latch 
Systems,  114  Thpft  Protection.  116 
Brake  Fluid,  119  New  Pneumatic  Tires 
for  Motor  Vehicles  other  than  Passenger 
Cars,  124  Accelerator  Control  Systems. 
201  Occupant  Protection  in  Interior 
Impact.  202  Head  Restraints.  203 
Impact  Protection  for  the  Driver  from 
the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 


Components:  207  Seating  Systems.  208 
Occupant  Crash  Protection.  209  Seat 
Belt  AssembUes.  210  Seat  Belt  Assembly 
Anchorages.  212  Windshield  Retention, 
214  Side  Impact  Protection.  216  Roof 
Crush  Resistance.  219  Windshield  Zone 
Intrusion,  301  Fuel  System  Integrity, 
and  302  Flammability  of  Interior 
Materials. 

Additionally,  the  petitioner  states  that 
non-U. S.  certified  1993  Chr\'sler  Town 
and  Country  MPVs  comply  with  the 
Bumper  Standard  found  in  49  CFR  Part 
581  and  with  the  Theft  Prevention 
Standard  found  in  49  CFR  Part  541. 
Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  fb)  recalibration 
of  the  speedometer/odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S. -model  headlamp 
assemblies  that  incorporate  sealed  beam 
headlamps:  (b)  installation  of  U.S.- 
model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S. -model  taillamp  assemblies. 

Standard  No.  Ill  Rearview Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S. -model 
component. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Motor  Vehicles  other  than 
Passenger  Cars:  installation  of  a  tire 
information  placard. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safetv  Administration,  Room 
5109.  400  Seventh  Street.  S.W., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 
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Authority:  49  L'.SC.  30141(a)(1)(A)  and 
(bid);  49C'FR  593.8;  delegations  of  authority 
at  49CFR  1.50  and  501.8 

Issued:  August  18.  1998. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
IFR  Doc.  98-22641  Filed  8-21-98.  8:45  am] 
BILLING  CODE  4910-59-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 
[AC-25:  OTS  No.  1421] 

Home  Federal  Savings  and  Loan 
Association  of  Niles,  Ohio,  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  August 
13,  1998,  the  Director.  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Home  Federal  Savings 
and  Loan  Association  of  Niles,  Niles, 
Ohio,  to  convert  to  the  stock,  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Dissemination  Branch,  Office  of  Thift 
Supervision,  1700  G  Street,  NW, 
Washington,  DC  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision,  200  West  Madison  Street, 
Suite  1300,  Chicago,  Illinois  60606. 

By  the  Office- of  Thrift  Supervision. 
Dated:  August  19.  1998. 
Nadine  Y,  Washington, 

Corporate  Secretary. 

[FR  Doc.  98-22604  Filed  8-21-98:  8:45  am) 

BILLING  CODE  6720-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Submission  for  OMB  Review 

and  Comment  Request  of  Proposed  New 

Collection. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  that  the  following 


information  collection  activity  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  USIA  is  requesting  OMB 
approval  of  a  new  information 
collection  entitled.  "USIA  Evaluation  of 
the  Use  of  Arrival  Host  Families"  for  a 
three  year  period.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
[Public  Law  104-13;  44  U.S.C. 
3506{c)(2)(A)l. 

The  information  collection  activity 
involved  with  the  program  is  conducted 
pursuant  to  the  mandate  given  to  the 
United  States  Information  Agency  under 
the  terms  and  conditions  of  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Pub.  L.  87-256,  22  U.S.C.  2451, 
and  Section  101(a)(15)(J)  of  the 
Immigration  and  Nationality  Act,  as 
amended.  The  Exchange  Visitor 
Program  regulations  in  22  CFR  514 
implement  the  Act;  the  regulations  in  22 
CFR  514.25  specifically  govern  the  high 
school  exchanges,  "Secondary  School 
Students". 

DATES:  Comments  are  due  on  or  before 
September  23,  1998. 
COPIES:  Copies  of  the  Request  for 
Clearance  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
have  been  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USIA  Clearance  Officer.  Comments 
should  be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention:  Desk  Officer  for  USIA, 
and  also  to  the  USIA  Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer,  Ms.  Jeannette 
Giovetti,  United  States  Information 
Agency,  M/AOL,  301  Fourth  Street,  SW, 
Washington.  DC  20547,  telephone  (202) 
619-4408,  Internet  address 
JGiovett@USIA.GOV;  and  OMB  review; 
Ms.  Victoria  Wassmer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  1002,  NEOB. 
Washington,  D.C.  20503,  Telephone 
(202) 395-5871. 

SUPPLEMENTARY  INFORMATION:  An 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 


number.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  this  collection  of 
information  was  published  on  July  18, 
1998  (vol.  63,  no.  117).  Public  reporting 
b<rden  for  this  collection  of  information 
(Paper  Work  Reduction  Project:  OMB 
No.  3116-xxxx)  is  estimated  to  average 
thirty  (30)  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Responses  are  voluntary  and 
respondents  are  required  to  respond  an 
average  of  two  times.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  United 
States  Information  Agency,  M/AOL,  301 
Fourth  Street,  SW,  Washington,  DC 
20547;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  10202,  NEOB, 
Washington,  DC  20503. 

Current  Actions:  This  information 
collection  has  been  submitted  to  OMB 
for  the  purpose  of  requesting  approval 
of  this  new  collection  for  a  three-year 
period. 

Title:  "USIA  Evaluation  of  the  Use  of 
Arrival  Host  Families". 

Form  Numbeiis):  IAP-141,  IAP-142, 
IAP-143,  IAP-144  and  IAP-145. 

Abstract:  USIA  strives  to  evaluate  the 
pohcies,  attainment  of  program  goals, 
impact  and  administration  of  all  its 
exchanges.  To  that  end,  USIA  proposes 
to  conduct  a  one-time  evaluation  project 
during  the  1998-99  Academic  year  to 
evaluate  the  quality  of  and  impact  on 
foreign  high  school  students  placed  in 
arrival  host  families  (temporary  living 
arrangements). 

Proposed  Frequency  of  Responses: 
No.  of  Respondents — 6,520 
Recordkeeping  Hours — .50 
Total  Annual  Burden — 3,260 

Dated:  August  18.  1998. 
Rose  Royal, 

Federal  Register  Liaison. 

|FR  Doc.  98-22609  Filed  8-21-98;  6:45  am] 

BILLING  CODE  8230-01-M 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  Issue. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-AGL-39] 

Modification  of  Class  E  Airspace; 
Glenwood,  MN 

Correction 

In  rule  document  98-21857  appearing 
on  page  43621,  in  the  issue  of  Friday, 


Federal  Register 

\'ol.   63.   No     163 

Mondav,  .August  24,   1998 


August  14.  1998.  make  the  following 
correction: 

§71.1     [Corrected] 

On  page  43621.  in  the  third  column, 
under  the  heading  AGL  MN  E5 
Glenwood  MN  [Revised],  in  the  second 
line,  "long.  95°1014"  W)"  should  read 
"long.  95°19'14'\V)". 
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Part  II 

Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 


48  CFR  Parts  15  and  37 
Federal  Acquisition  Regulation; 
Evaluation  of  Proposals  for  Professional 
Services;  Proposed  Rule 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  15  and  37 
[FAR  Case  97-038] 
RIN  9000-AI07 

Federal  Acquisition  Regulation; 
Evaluation  of  Proposals  for 
Professional  Services 

agencies:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  provide 
guidance  on  the  evaluation  of  proposals 
that  include  uncompensated  overtime 
hours.  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30.  1993,  and  is 
not  a  major  rule  under  5  U.S.C.  804. 
DATES:  Comments  should  be  submitted 
on  or  before  October  23,  1998  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVR),  1800  F  Street,  NVV, 
Room  4035,  Attn:  Ms.  Laurie  Duarte, 
Washington,  DC  20405. 

E-mail  comments  submitted  over 
Internet  should  be  addressed  to: 
farcase.97-038@gsa.gov.  Please  cite  FAR 
case  97-038  in  all  correspondence 
related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat  (MVR),  Room  4035, 
1800  F  Street,  N\V,  Washington,  DC 
20405,  (202)  501-4755,  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Mr.  Jeremy  F.  Olson  at  (202) 
501-0692.  Please  cite  FAR  case  97-038. 
SUPPLEMENTARY  INFORMATION: 


A.  Background 

This  proposed  rule  amends  FAR  Parts 
15  and  37  to  provide  guidance  on  use 
of  the  provision  at  52.237-10, 
Identification  of  Uncompensated 
Overtime.  Item  VII  of  Federal 
Acquisition  Circular  (FAC)  97-01  (62 
FR  44813,  August  22,  1997)  elevated 
guidance  regarding  uncompensated 
overtime  from  Part  237  of  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DEARS)  to  FAR  Part  37, 
and  elevated  a  DEARS  solicitation 
provision  to  FAR  52.237-10.  However, 
no  information  regarding  the  evaluation 
of  proposals  that  include 
uncorppensated  overtime  was  added  to 
FAR  Part  15  by  FAC  97-01.  This 
proposed  rule  adds  guidance  at  FAR 
15.305  and  37.115  to  address  the 
evaluation  of  proposed  uncompensated 
overtime  hours. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  guidance  proposed  for 
inclusion  in  FAR  Peuls  15  and  37  is 
consistent  with  the  existing  policy 
pertaining  to  uncompensated  overtime 
at  FAR  37.115  and  52.237-10.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  FAR  subparts 
will  be  considered  in  accordance  with  5 
U.S.C.  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  cite  5  U.S.C.  601,  et  seq.  (FAR 
case  97-038),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  EAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  etseq. 

List  of  Subjects  in  48  CFR  Parts  15  and 
37 

Government  procurement. 


Dated:  August  18,  1998. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  15  and  37  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
Parts  15  and  37  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  15— CONTRACTING  BY 
NEGOTIATION 

2.  Section  15.305  is  amended  in 
paragraph  (a)(1)  by  adding  a 
parenthetical  as  the  penultimate 
sentence  to  read  as  follows: 

§  15.305    Proposal  evaluation. 

(a)  *    *    * 

(1)  *   *   *  (See  37.115  for 
uncompensated  overtime  evaluation.) 


PART  37— SERVICE  CONTRACTING 

3.  Section  37.115-2  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  37. 1 1 5-2    General  policy. 

***** 

(c)  Contracting  officers  shall  ensure 
that  the  use  of  uncompensated  overtime 
in  contracts  to  acquire  services  on  the 
basis  of  the  number  of  hours  provided 
will  not  degrade  the  level  of  technical 
expertise  required  to  fulfill  the 
(Government's  requirements  (see  15.305 
for  competitive  negotiations  and 
1 5.404-1  (d)  for  cost  realism  analysis). 
[When  acquiring  these  services, 
contracting  officers  shall  conduct  a  risk 
assessment  and  evaluate,  for  award  on 
that  basis,  any  proposals  received  that 
reflect  factors  such  as — 

(1)  Unrealistically  low  labor  rates  or 
other  costs  that  may  result  in  quality  or 
service  shortfalls;  and 

(2)  Unbalanced  distribution  of 
uncompensated  overtime  among  skill 
levels  and  its  use  in  key  technical 
positions. 

[FR  Doc.  98-22594  Filed  8-21-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  123  and  501 

[FRL-6145-8] 
RIN  2040-AC87 

Streamlining  the  State  Sewage  Sludge 
Management  Regulations 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  today  amending  its 
regulations  that  establish  the  conditions 
for  States  seeking  EPA  approval  to 
operate  sewage  sludge  permit  programs 
pursuant  to  the  Clean  Water  Act  (CWA). 
Existing  requirements  were  modeled  on 
the  National  Pollutant  Discharge 
Elimination  System  (NPDES) 
requirements  for  EPA  authorization  of 


State  wastewater  effluent  discharge 
programs.  Many  States,  however, 
manage  sewage  sludge  through  State 
solid  waste  programs  that  are  often 
structured  quite  differently  from  the 
NPDES  programs.  As  a  result,  existing 
State  sewage  sludge  programs  would 
require  significant  changes  for  EPA 
approval  under  the  current 
requirements.  EPA  is  eager  for  States 
with  well-run  sewage  sludge 
management  programs  to  obtain 
approval  to  operate  their  own  permit 
programs  under  the  CWA  without 
having  to  make  unnecessary 
administrative  and  programmatic 
changes  unrelated  to  protection  of 
public  health  and  the  environment. 
Consequently,  today's  changes 
streamline  the  current  regulations  to 
ease  the  authorization  process  for  States. 
These  changes  will  provide  flexibility  to 
States  in  implementing  their  permit 


programs,  and,  at  the  same  time,  ensure 
that  permitting  determinations  are  based 
on  environmental  and  public  health 
considerations. 

EFFECTIVE  DATE:  The  final  rule  is 
effective  on  September  23,  1998.  Section 
501.15(d)(l){i){B)  is  stayed  until  the 
future  publication  of  40  CFR  122.21(q). 
EPA  will  publish  a  document 
announcing  the  effective  date  of 
§501.15(dKl)(i)(B). 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Bell,  (202)  260-9534,  Permits 
Division  (4203),  U.S.  EPA,  401  M  Street 
S.W.,  Washington,  D.C.,  20460. 
SUPPLEMENTARY  INFORMATION: 
Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  governmental  entities 
responsible  for  implementation  of  the 
State  Sewage  Sludge  Management 
Program.  Regulated  entities  include: 


Category 


State  and  Jr\bal  government 
Federal  government  


Examples  of  regulated  entities 


States  and  Trities  ttiat  request  auttiorization  of  their  sewage  sludge  management 

program. 
EPA  Regional  offices  that  approve  State  sewage  sludge  management  programs. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
organization  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  parts  123  and 
501  of  title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Information  in  the  preamble  is 
organized  as  follows: 

I.  Background 

A.  Water  Quality  Act  of  1987 

B.  EPA's  Sewage  Sludge  Management 
Program 

II.  Description  of  Today's  Final  Rule  and 

Response  to  Comments 

A.  General 

B.  Part  123 

C.  Part  501 

III.  Regulatory  Requirements 

A.  Executive  Order  12866 

B.  Executive  Order  12875 

C.  Paperwork  Reduction  Act 

D.  Regulatory  Flexibility  Act 

E.  Unfunded  Mandates 

F.  Submission  to  Congress  and  the  General 
Accounting  Office 

G.  National  Technology  Transfer  and 
Advancement  Act 

H.  Executive  Order  13045 


I.  Background 

Implementation  of  the  CWA  has 
increased  the  extent  to  which 
wastewater  is  treated  before  being 
discharged  to  surface  waters.  At 
publicly  owned  treatment  works 
(POTWs),  implementation  of  secondary 
and  advanced  treatment  requirements 
under  the  NPDES  Program  has 
improved  effiuent  quality  while 
increasing  the  amount  of  sewage  sludge 
being  generated.  EPA  estimates  that  7 
million  dry  metric  tons  of  sewage  sludge 
is  generated  by  about  19,500  domestic 
wastewater  facilities.  Proper 
management  of  this  growing  amount  of 
sewage  sludge  is  becoming  increasingly 
important  as  efforts  to  remove 
pollutants  firom  wastewater  become 
more  effective. 

Several  options  exist  for  dealing  with 
these  vast  quantities  of  sewage  sludge. 
One  such  option  is  beneficial  use.  EPA 
considers  sewage  sludge  a  valuable 
resource  since  it  contains  nutrients  and 
has  physical  properties  that  make  it 
useful  as  a  fertilizer  and  soil 
conditioner.  Sewage  sludge  has  been 
used  for  its  beneficial  qualities  on 
agricultural  lands,  in  forests,  for 
landscaping  projects,  and  to  reclaim 
strip-mined  land.  EPA  will  continue  to 
encourage  such  practices. 

Regulation  of  the  use  or  disposal  of 
sewage  sludge  is  important  because 
improper  use  or  disposal  can  adversely 
affect  surface  water,  ground  water, 
wetlands,  and  public  health  through  a 


variety  of  exposure  pathways.  The 
multi-media  nature  of  the  risks  and 
exposure  pathways  requires  a 
comprehensive  approach  to  protect 
public  health  and  the  environment  in 
order  to  promote  the  beneficial  use  of 
sewage  sludge  and  ensure  that  solving 
problems  in  one  medium  will  not  create 
problems  for  another. 

EPA  notes  that  the  term  "biosolids"  is 
now  being  used  by  professional 
organizations  and  other  stakeholders  in 
place  of  "sewage  sludge"  to  emphasize 
that  it  is  a  resource  that  can  be  recycled 
beneficially.  EPA  plans  to  work  with 
these  stakeholders  to  establish  a 
definition  for  "biosohds"  that  is 
consistent  with  the  definition  of 
"sewage  sludge"  in  the  CWA.  In  the 
meantime,  EPA  encourages  the  use  of 
the  term  "biosolids"  in  order  to  promote 
public  acceptance  of  beneficial  uses  for 
these  residuals  of  wastewater  treatment. 

A.  Water  Quality  Act  of  1987 

Section  406  of  the  Water  Quality  Act 
of  1987,  which  amended  section  405  of 
the  CWA,  established  a  comprehensive 
program  for  reducing  the  risks  to  public 
health  and  the  environment  from  the 
use  or  disposal  of  sewage  sludge.  This 
program  included  a  requirement  for 
EPA  promulgation  of  sewage  sludge 
standards.  Furthermore,  the  1987 
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amendments  required  that  all  NPDES 
permits  issued  to  POTWs  and  other 
treatment  works  treating  domestic 
sewage  (TWTDS)  contain  conditions 
implementing  sewage  sludge  standards, 
unless  such  conditions  are  included  in 
other  permits.  The  other  permits  may 
either  be  other  federal  permits  or  State 
permits  issued  under  approved  State 
programs.  The  amendments  also 
provided  that  the  Administrator  may 
issue  separate  sewage  sludge  permits  to 
TWTDS  that  are  not  subject  to  section 
402  of  the  CWA  or  to  any  of  the  other 
listed  permit  programs.  However,  the 
amendments  provided  that  the 
standards  for  use  or  disposal  are 
enforceable  directly  against  any  user  or 
disposer  of  sewage  sludge  under  section 
405(e)  of  the  CWA.  In  other  words,  a 
TWTIDS  and  any  other  user  or  disposer 
must  comply  with  the  standards  by  the 
statutory  compliance  deadlines  whether 
or  not  a  permit  incorporating  the 
standards  has  been  issued  to  the 
TWTDS. 

B.  EPA 's  Sewage  Sludge  Management 
Program 

In  1989,  EPA  published  regulations 
that  establish  the  requirements  and 
procedures  a  State  must  follow  to  obtain 
approval  to  operate  a  State  sewage 
sludge  management  program  under 
section  405(f)(1)  of  the  CWA.  These 
regulations  established  the  requirements 
for  States  that  chose  to  implement  their 
sewage  sludge  programs  through 
existing  State  NPDES  programs  (40  CFR 
part  123)  as  well  as  requirements  for 
States  that  chose  non-NPDES  sewage 
sludge  programs  (40  CFR  part  501)  as 
the  vehicle  for  managing  sewage  sludge 
in  their  States.  These  regulations  also 
revised  the  NPDES  permit  requirements 
and  procedures  (parts  122  and  124)  to 
incorporate  sewage  sludge  permitting 
requirements.  See  54  FR  18716  (May  2, 
1989).  On  February  19,  1993  (58  FR 
9404)  these  regulations  were  modified 
to  allow  for  phased  permit  application 
submittal  procedures.  The  basic 
requirements  and  procediu«s  for  States 
which  seek  EPA  approval  to  administer 
a  sewage  sludge  management  program 
are  the  same  under  part  123  and  part 
501.  EPA  published  the  requirements  in 
both  places  based  on  the  belief  that 
States  that  choose  to  add  sewage  sludge 
to  their  NPDES  programs  would  find  it 
easier  if  the  requirements  and  approval 
procedures  for  the  sewage  sludge 
program  were  included  along  with  the 
other  NPDES  requirements  in  part  123. 

State  assumption  of  the  sewage  sludge 
program  is  optional  and  until  State 
sewage  sludge  programs  are  authorized, 
EPA  will  administer  the  program.  Two 
States  (Utah  and  Oklahoma)  have  been 


authorized  at  this  time.  EPA  is  working 
with  a  number  of  other  States  seeking 
authorization  for  the  Federal  sewage 
sludge  permit  and  management 
program. 

In  discussions  with  these  States,  EPA 
found  that  the  sewage  sludge 
management  program  regulations  were 
often  a  barrier  to  authorization.  Given 
the  wide  and  successful  regulation  of 
sewage  sludge  use  or  disposal  by  a 
number  of  States,  EPA  undertook  a 
review  of  its  regulations  looking  at  ways 
to  simplify  the  approval  process. 

In  order  to  provide  greater  flexibility 
to  the  States,  EPA  is  modifying  its 
sewage  sludge  management  program 
regulations  to  accommodate  more 
administrative  and  programmatic 
variations  in  State  programs.  EPA 
stresses  that  its  willingness  to  allow 
greater  variation  in  the  State  permit 
programs  does  not  mean  that  the 
Agency  will  retreat  from  its 
responsibility  to  ensure  public 
participation  and  protection  of  public 
health  and  the  environment.  EPA  will 
not  approve  State  programs  that  do  not 
provide  adequate  protection. 

II.  Description  of  Today's  Final  Rule 
and  Response  to  Comments 

A.  General 

EPA  started  the  process  that  led  to 
today's  rule  by  reviewing  information 
provided  by  States  with  active  State 
sewage  sludge  programs.  EPA  then 
solicited  input  on  two  successive  draft 
proposals  from  various  stakeholders, 
including  States,  associations  and 
environmental  groups.  The  March  11, 
1997  proposal  was  an  outgrowth  of  that 
process  and  today's  final  rule  continues 
to  incorporate  many  of  the  suggestions 
made  by  commenters  received  on  both 
preproposal  drafts.  EPA  today  finalizes 
changes  to  parts  123  and  501  that  will 
provide  more  flexibility  to  States  and 
ease  the  process  of  authorization.  Under 
the  previous  regulations.  States  that 
chose  to  implement  sewage  sludge 
requirements  through  their  NPDES 
programs  had  to  meet  the  requirements 
and  follow  the  procedures  in  part  123. 
States  that  wanted  to  obtain  approval  for 
existing  non-NPDES  programs  had  to 
comply  with  the  procedures  and 
requirements  in  part  501.  These 
requirements  for  authorization  under  an 
NPDES  or  other  type  of  program  were 
very  similar. 

As  part  of  an  overall  effort  to 
eliminate  unnecessary,  regulations,  EPA 
is  deleting  the  provisions  of  part  123 
that  contain  State  program  requirements 
applying  solely  to  sewage  sludge.  These 
provisions  simply  repeat  the 
requirements  in  part  501,  and  EPA  does 


not  believe  both  sets  of  regulations  are 
necessary.  Under  today's  rule.  States 
seeking  approval  to  operate  State 
sewage  sludge  management  programs 
under  section  405(f)(1)  must  meet  the 
requirements  and  procedures  in  part 
501  when  submitting  sewage  sludge 
management  programs.  A  State  is  free  to 
operate  an  approvable  sewage  sludge 
management  program  as  part  of  its 
existing  State  NPDES  regulatory 
program  or  as  part  of  its  State  solid 
waste  management  program  or  as  part  of 
another  program.  The  requirements  and 
procedures  for  approval  are  the  same. 
Today's  rule  is  not  intended  to  preclude 
States  from  amending  their  existing, 
approved  NPDES  programs  to  include 
sewage  sludge.  In  fact,  EPA  believes  that 
many  States  will  choose  this  route  when 
they  seek  approval  of  their  sewage 
sludge  programs.  States  that  intend  to 
rely  on  their  existing  NPDES  programs 
for  regulation  of  sewage  sludge  may 
need  to  modif\'  their  programs  to 
comply  with  part  501. 

AM  sewage  sludge  programs  approved 
under  part  501  must  provide  for  citizen 
suits  and  public  participation  in  State 
enforcement  proceedings,  whether  a 
State  program  is  managed  through  an 
NPDES  program  or  not.  Section 
501.17(d)  contains  the  same 
requirements  for  public  participation  in 
State  enforcement  proceedings  as 
§  123.27(d).  Further,  it  should  be  noted 
that,  under  section  505  of  the  CWA, 
citizen  suits  are  authorized  for  any 
violation  of  the  regulations  containing 
the  standards  for  the  use  or  disposal  of 
sewage  sludge  (40  CFR  part  503). 

Because  part  501  was  modeled  on  the 
NPDES  program,  States  that  manage 
their  sewage  sludge  through  solid  waste 
or  other  programs  may  heretofore  have 
had  difficulties  in  meeting  some  of  its 
procedural  requirements  because  these 
programs  have  different  requirements. 
Today's  rule  modifies  some  of  the 
requirements  in  part  501  to  make  it 
easier  for  States  with  well-run  sewage 
sludge  programs  to  obtain  approval  for 
their  programs. 

B.  Part  123 

Part  123  establishes  the  program 
requirements  and  approval  procedures 
for  States  that  seek  EPA  approval  to 
administer  NPDES  permit  programs 
pursuant  to  section  402  of  the  CWA. 
Today's  rule  modifies  part  123  by 
deleting  certain  specific  references  to 
sewage  sludge  requirements  in  order  to 
make  it  clear  that  all  State  sewage 
sludge  programs  (both  NPDES  and  non- 
NPDES)  are  subject  to  the  requirements 
in  part  501.  The  deleted  references 
occur  in  §§  123.1.  123.2.  123.22.  123.24 
through  123.26.  and  123  45.  The  rule 
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also  amends  §§  123.42,  123.44.  and 
123.62  through  123.64  to  clarify  the 
cross-references  in  the  part  123  sections 
that  apply  to  sewage  sludge  and  NPDES 
State  programs.  EPA  received  only 
supporting  comments  on  this  part,  and 
it  is  unchanged  from  the  proposal. 

C.  Part  501 

1.  Purpose  and  Scope 

Section  501.1  describes  the  general 
requirements  for  EPA  approval  of  a 
State  sewage  sludge  program.  Today's 
rule  modifies  §  501.1(b)  to  explain  that 
part  501  specifies  the  requirements  and 
procedures  for  approval  of  all  State 
sludge  management  programs,  including 
those  programs  that  are  operated  under 
the  aegis  of  a  State's  NPDES  program  as 
well  as  those  operated  under  other  non- 
NPDES  programs. 

Section  501.1(d)(1)  and  the  rest  of 
paragraph  (d)  have  been  renumbered 
because  the  existing  text  does  not  have 
a  §  501.1(d)(2).  Today's  rule  deletes  the 
requirement  in  §  501.1(d)(1)  that  a  State 
sludge  management  program  have  the 
authority  to  address  sewage  sludge 
transport  and  storage.  This  requirement 
is  deleted  because  there  are  no  Federal 
standards  that  regulate  the  storage  of 
sewage  sludge  for  less  than  two  years  or 
sewage  sludge  transport.  Where  sewage 
sludge  remains  on  the  land  for  longer 
than  two  years,  it  is  deemed  to  be 
surface  disposal  rather  than  storage 
under  40  CFR  503.20(b)  and  is  regulated 
under  part  503.  EPA  is  working  with  the 
Department  of  Agriculture  to  develop  a 
guidance  document  that  provides 
information  on  appropriate  sewage 
sludge  storage  methods. 

The  current  language  in  this  section 
includes  a  requirement  that  a  State 
sewage  sludge  program  must  include 
the  authority  to  regulate  Federal 
facilities.  This  requirement  is  not  being 
changed  in  today's  rule.  A  State  does 
not  have  to  have  the  authority  to 
regulate  Federal  facilities  under  its 
approved  NPDES  program  in  order  for 
its  sewage  sludge  program  to  be 
approved.  If  a  State  does  not  have 
NPDES  Federal  facility  authority,  the 
State  must  have  authority  to  regulate 
sewage  sludge  from  the  State's  Federal 
facilities  under  a  non-NPDES  program. 
The  language  in  this  section  clarifies 
that  a  State  must  have  the  authority  to 
regulate  only  those  sewage  sludge 
management  activities  covered  by  part 
503.  A  State  does  not  need  the  authority 
to  regulate  a  practice  not  covered  by 
part  503.  such  as  making  bricks  out  of 
sewage  sludge. 

Section  501.1(d)(l)(ii)  contains  a  list 
of  the  covered  sewage  sludge  use  or 
disposal  practices.  For  consistency  with 


the  terminology  used  in  part  503, 
today's  rule  deletes  the  phrase 
"distribution  and  marketing"  since  this 
sewage  sludge  use  is  regulated  as  "land 
application."  and  clarifies  that 
"landfilling"  takes  place  at  "municipal 
solid  waste  landfills." 

Section  501.1(d)(1)  contained  a 
reference  to  a  nonexistent  section — 40 
CFR  123.30.  Today's  rule  replaces  this 
with  a  reference  to  a  new  paragraph  (m) 
that  is  added  to  this  section.  Section 
501. l(m)  specifies  the  requirements  for 
a  partial  sewage  sludge  program. 

CVVA  section  405(f)  authorizes  the 
Administrator  to  approve  State 
programs  so  long  as  the  programs  will 
assure  compliance  with  section  405 
requirements.  Pursuant  to  this  authority, 
EPA  is  providing  for  approval  of  partial 
sewage  sludge  management  programs 
under  part  501.  Section  501. l(m)  allows 
a  State  to  submit  a  partial  sewage  sludge 
management  program  covering  one  or 
more  of  the  sludge  use  and  disposal 
practices  falling  under  the  jurisdiction 
of  the  administering  State  agency  or 
department.  The  State  agency  seeking 
program  approval  is  required  to  assume 
a  complete  management  program  with 
respect  to  the  covered  practice(s).  Some 
States  regulate  septage  use  and  disposal 
under  different  management  programs 
than  sewage  sludge.  In  the  case  of  those 
States.  EPA  will  approve  a  partial 
program  for  land  application,  for 
example,  that  regulates  only  sewage 
sludge  and  excludes  septage  from  its 
regulatory  scope. 

Section  405(f)(1)  of  the  Clean  Water 
Act  (CWA)  requires  that  any  NPDES 
permit  issued  to  a  publicly  owned 
treatment  works  or  other  treatment 
works  treating  domestic  sewage  must 
include  conditions  to  implement  the 
sewage  sludge  regulations  issued  under 
section  405(d)  unless  these  conditions 
have  been  included  through  certain 
other  specified  permits,  including 
permits  under  a  State  permit  program  if 
EPA  determines  "such  programs  assure 
compliance  with  any  applicable 
requirements"  of  section  405.  The 
provisions  of  §  501.1(c)(2)  require  that 
any  complete  sludge  management 
program  submitted  for  approval  must 
include  such  authority.  EPA  is 
implementing  its  approval  of  partial 
programs  in  the  same  manner.  An 
approvable  partial  program  must 
include  the  authority  to  permit  both 
POTWs  and  other  TWTDS  associated 
with  the  identifiable  use  and  disposal 
option  for  which  the  State  seeks 
authorization. 

With  respect  to  the  practice(s)  covered 
by  the  partial  program,  the  State  agency 
is  required  to  meet  the  requirements  of 
CWA  section  405,  and  has  to  be  able  to 


implement  the  applicable  requirements 
of  40  CFR  part  503.  The  State  must  be 
able  to  clearly  identify  who  falls  within 
the  State  program,  and  there  must  be  no 
area  in  which  authority  over  a  particular 
group  is  unclear. 

The  rule  also  clarifies  requirements 
for  the  partial  program  with  respect  to 
the  Attorney  General's  Statement,  the 
Program  Description,  and  the 
Memorandum  of  Agreement  (MOA) 
between  EPA  and  the  State. 

In  addition  to  the  information 
required  for  the  Program  Description 
under  §  501.12.  the  State  submission 
must  explain  how  the  program  will 
operate,  including  the  relationship 
between  the  partial  program  and  the 
unassumed  part  which  will  remain 
under  EPA  control.  In  addition  to  the 
information  required  for  the  MOA  under 
§  501.14.  the  State  submission  must 
delineate  responsibilities  of  both  the 
State  and  EPA  in  administering  the 
partial  program. 

EPA  received  several  favorable 
comments  on  the  partial  program 
requirements  and  two  comments  that 
asked  for  clarification  on  approval  of 
partial  programs  that  exclude  septage. 
One  commenter  stated  that  the  proposed 
partial  program  language  only  referred 
to  TWTDS  and  a  "permitting  program." 
This  was  never  EPA's  intent  and  the 
term  "permitting  program"  has  been 
changed  to  "management  program"  in 
the  final  rule.  Any  sewage  sludge 
management  program,  partial  or 
complete,  must  include  requirements 
for  monitoring  compliance  and 
provisions  for  enforcement  of  the  Part 
503  standards  for  all  users  and  disposers 
of  sewage  sludge  that  are  part  of  the 
sludge  management  program. 

A  commenter  asked  whether  a  State 
must  have  a  regulatory  program  for 
septage  somewhere  other  than  in  its 
sewage  sludge  program  in  order  to 
secure  partial  program  authorization  for 
land  application  of  sewage  sludge 
excluding  septage.  EPA  is  willing  to 
approve  such  a  partial  program 
irrespective  of  whether  septage  is 
regulated  by  another  program  or  not 
regulated  at  all.  In  this  situation, 
compliance  with  the  Federal  septage 
requirements  in  part  503  would 
continue  to  be  enforced  by  EPA. 

2.  Definitions 

Today's  rule  adds  a  definition  of 
"TWTDS,"  the  acronym  for  "treatment 
works  treating  domestic  sewage."  The 
acronym  replaces  the  phrase  throughout 
the  regulation. 
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3.  Elements  of  a  Sludge  Management 
Program  Submission 

Section  501.11  lists  the  required 
elements  of  any  sewage  sludge 
management  program  that  a  State 
submits  for  approval.  EPA  received  one 
comment  objecting  to  these 
requirements.  EPA  did  not  propose  to 
change  this  language  nor  did  the  Agency 
solicit  comment  on  it,  so  EPA  is  not 
responding  to  the  objections. 

4.  Program  Description 

In  order  to  ensure  that  a  State  program 
can  be  properly  run,  §  501.12  requires  a 
description  of  various  program 
elements.  Today's  rule  amends  the 
current  regulation  to  reduce  the  level  of 
detail  required  by  §§  501.12(b),  (d),  and 
(f)  for  the  State  program  description.  As 
modified,  the  regulation  requires  only 
the  minimal  information  that  EPA 
believes  is  necessary  in  a  program 
description. 

Heretofore,  the  language  in 
§§  501.12(b)  (2)  and  (3)  called  for 
information  on  State  program  costs  and 
funding  sources  for  a  program's  first  two 
years.  The  purpose  of  this  requirement 
was  to  demonstrate  that  a  State  had  the 
resources  to  properly  carry  out  a  new 
sewage  sludge  management  program.  In 
fact,  many  States  have  had  programs 
established  for  many  years. 
Consequently,  for  States  that  have  at 
least  2  years  of  active  experience 
implementing  a  sewage  sludge 
regulatory  program,  cost  and  funding 
information  is  not  necessary  since  they 
have  already  shown  that  they  have  the 
necessary  resources  to  run  effective 
programs.  EPA  has  therefore  amended 
the  rule  to  require  this  information  on 
program  costs  and  funding  sources  only 
for  State  programs  that  have  been  in 
existence  for  less  than  two  years. 

EPA  received  several  comments 
supporting  the  changes  in  this  section. 
EPA  also  received  one  comment  that 
stated  that  all  the  proposed  information 
requirements  are  unnecessary  for  an 
existing  program  because  EPA  already 
has  a  working  knowledge  of  existing 
State  programs. 

EPA  disagrees  with  this  commenter's 
belief  that  EPA  always  has  a  working 
knowledge  of  existing  State  programs. 
The  rule  promulgated  today  reduces  the 
requirements  for  submission  of 
information  for  existing  programs.  EPA, 
however,  has  concluded  that  the 
remaining  program  description 
requirements  are  the  minimum 
necessary  to  ensure  that  EPA  has  a 
complete  understanding  of  a  State 
program. 

Section  501.12(d)  now  requires 
submittal  of  forms  that  the  State  intends 


to  use  in  its  program.  EPA  wants  to 
ensure  that  the  State  obtains  the 
information  necessary'  to  implement  an 
effective  program  but  does  not  intend  to 
require  use  of  specific  forms.  Therefore. 
EPA  has  amended  this  section  to 
provide  for  either  submittal  of 
applicable  forms  or  the  procedures  used 
for  obtaining  information. 

Section  501.12(f)(1)  requires  a  State 
seeking  to  administer  a  sludge 
management  program  to  provide  an 
inventory  of  all  TWTDS  subject  to  part 
503  and  subject  to  the  State's  program. 
EPA  believes  that,  in  implementing  an 
effective  program.  States  will  need  an 
inventory  of  all  TVVTDS  but  should  not 
be  required  to  develop  an  inventory  of 
land  application  sites  in  order  to  obtain 
approval  for  their  programs.  If  a  State  is 
submitting  a  partial  program,  the 
inventory  need  only  list  the  TWTDS 
that  would  be  regulated  under  the 
State's  program.  The  language  in 
§  501.12(f)  has  been  modified 
accordingly. 

EPA  received  two  comments  about 
the  required  inventory.  The  first 
comment  stated  that  a  State  should  not 
be  required,  as  the  current  rule 
provides,  to  submit  other  Federal  and 
State  permit  numbers  as  part  of  the 
TWTDS  inventory. 

The  submittal  of  existing  permit 
numbers  allows  EPA  to  determine  how 
many  TWTDS  are  already  permitted 
under  different  Federal  or  State 
programs.  EPA  agrees  that  permit 
numbers  for  permits  unrelated  to  a 
sewage  sludge  program  should  not  be 
required.  EPA  is  changing  the  language 
in  §  501.12(f)(l)(iv)  to  clarify  that  the 
only  permit  numbers  required  as  part  of 
the  inventory  are  those  that  contain 
sewage  sludge  requirements. 

EPA  also  received  a  comment  that 
only  land  application  programs  should 
be  included  in  the  inventory.  The 
commenter  believes  that  including  other 
TWTDS  would  be  redundant  because 
they  are  already  permitted  under  other 
programs. 

The  inventory  requirement  is  for  all 
TWTDS  that  are  subject  to  part  503  and 
the  State's  program,  which  includes 
facilities  that  use  land  application, 
surface  disposal,  incineration,  or 
disposal  in  a  municipal  sofid  waste 
landfill,  unless  the  State  is  submitting  a 
partial  program.  The  fact  that  a  facility 
is  permitted  under  another  program 
does  not  necessarily  mean  that  the 
permit  includes  all  the  part  503 
requirements. 

5.  Memorandum  of  Agreement  With  the 
Regional  Administrator 

The  changes  to  §  501.14(a)  adopted 
today  clarify  that  it  is  the  Regional 


Administrator  who  must  approve  the 
memorandum  of  agreement  (MOA) 
before  the  MOA  is  effective. 

EPA  has  modified  §  501.14(b)(l)(i)  to 
clarify  that  EPA  will  only  transfer 
permit-related  information  to  a  State 
with  respect  to  the  portion  of  the  State 
program  for  which  the  State  has 
obtained  approval.  For  example,  if  a 
State  is  seeking  a  partial  program  for 
land  application,  EPA  will  not  transfer 
information  on  pending  incinerator 
permit  applications  or  compliance 
information  for  incinerators  to  the  State. 

EPA  has  also  amended  §  501.14(b)  to 
modify  some  of  the  current  waiver 
prohibitions.  The  current  regulations 
prohibit  waiver  of  EPA  review  of 
permits  issued  to  "Class  1  sludge 
management  facilities."  EPA  has 
removed  this  provision  because  EPA 
believes  that  the  need  for  review  of  such 
permits  should  be  decided  by  the 
affected  State  and  EPA  Regional  office 
based  on  circumstances  in  the  affected 
State.  EPA  has  concluded,  in  any  event, 
that  the  Regional  Administrator  should 
retain  the  authority  to  terminate  a 
waiver  after  providing  a  written 
explanation  of  the  reason  for  the 
termination  to  the  Director  of  the  State 
program. 

Section  501.14(c)  currently  requires 
that  the  MOA  provide  for  prompt 
transmission  of  all  permit-related 
documents  to  EPA.  Today's  amendment 
modifies  this  provision  to  require  that 
the  MOA  describe  the  circumstances  in 
which  these  documents  must  be  sent  to 
EPA.  In  some  cases.  EPA  may  not  want 
to  see  anv  permit-related  documents 
unless  the  Region  makes  a  specific 
request.  In  other  cases,  the  Region  may 
want  the  MOA  to  list  conditions  that 
would  require  automatic  submittal  of 
documents  to  EPA.  This  change  will 
eliminate  the  transmission  of 
documents  that  EPA  does  not  intend  to 
review  but  will  not  reduce  EPA's  ability 
to  obtain  any  permit-related  documents. 
The  current  regulation  now  provides  in 
§  501.19  that  State  sewage  sludge 
management  programs  must  comply 
with  §  123.41.  This  provision  requires  a 
State  to  make  available  to  EPA  "any 
information  obtained  or  used  in  the 
administration  of  a  State  program." 

One  commenter  objected  to  any 
requirements  for  States  to  submit  permit 
documents  to  EPA  and  for  joint  EPA/ 
State  inspections.  The  requirements  of 
§  501.14  list  what  must  be  discussed  in 
the  MOA.  If  a  Region  believes  that  a 
State  has  been  operating  a  ver\'  good 
sewage  sludge  management  program,  it 
may  decide  that  little  oversight  is 
necessary.  In  other  situations,  such  as 
when  a  State  has  newly  developed  a 
program,  a  Region  may  feel  that 
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extensive  oversight  is  required.  The 
Region  also  needs  the  ability  to  change 
the  amount  of  information  it  requires  for 
oversight  based  on  a  State's  performance 
in  operating  its  program.  The  proposed 
changes  to  this  section  provide  EPA  and 
the  States  flexibility  in  deciding  what 
degree  of  oversight  is  necessary.  The 
final  language  is  essentially  unchanged 
from  the  proposal  except  for  the 
insertion  of  some  clarifying  language. 

Currently,  §  501.14  provides  that  the 
Regional  Administrator  would  normally 
notify  the  State  at  least  7  days  before  an 
EPA  facility  inspection.  Today's  rule 
adopts  the  proposal  to  delete  that 
language  and  allow  the  Region  and  State 
to  decide  whether  such  a  time  period 
should  be  included  in  the  MOA. 

6.  Requirements  for  Permitting 

The  provisions  of  §501.15  describe 
the  procedural  requirements  that  a  State 
must  follow  in  issuing  permits  in  order 
to  obtain  EPA  authorization  to  operate 
a  section  405(f)  sewage  sludge 
management  program.  Many  States 
operate  well-managed  sewage  sludge 
programs  that  are  organized  differently 
from  the  NPDES  model.  EPA  believes 
that  the  specific  permitting  procedures 
currently  prescribed  in  §  501.15  are  not 
always  necessary  to  ensure  compliance 
with  the  part  503  regulations  and  may 
have  provided  unnecessary  obstacles  to 
authorization  of  State  sludge 
management  programs.  EPA  considered 
removing  the  majority  of  these 
requirements  from  §501.15.  However,  a 
number  of  States  have  laws  that  prohibit 
the  Stale's  adoption  of  more  stringent 
requirements  than  EPA.  EPA  was 
concerned  that  removal  of  these 
permitting  procedural  requirements — a 
move  aimed  at  simplifying  the  approval 
process — could,  because  of  these  State 
law  provisions,  have  the  perverse  result 
of  requiring  a  State  to  modify  its 
existing  program  in  order  to  obtain  EPA 
approval  for  the  program.  In  this  case, 
deletion  of  the  permitting  requirements 
could  effectively  make  the  authorization 
process  more  difficult  for  some  States 
while  easing  it  for  others. 

The  two  comments  that  EPA  received 
on  this  issue  asserted  that  commenters' 
States  could  be  more  stringent  than  EPA 
although  they  would  have  to  defend 
their  reasons  for  differing  from  the 
Federal  rules.  EPA  received  one 
comment  that  recommended  the 
deletion  of  all  (or  almost  all)  the  specific 
permitting  requirements  in  §  501.15. 
The  majority  of  commenters  supported 
the  proposed  language  retaining  most  of 
the  requirements  but  providing 
flexibility  by  allowing  adoption  of 
comparable  provisions  in  State  laws. 


EPA  is  adopting  the  provision  as 
proposed.  Today's  rule  retains  most  of 
the  current  permitting  requirements  that 
are  conditions  for  approval  but  allows 
States  to  follow  their  existing  practices 
in  many  instances.  In  some  cases,  the 
Regional  Administrator  must  decide 
whether  the  State's  minimum  permit 
conditions  or  issuance  requirements 
establish  conditions  and  permit 
issuance  procedures  comparable  to 
those  required  by  this  provision.  EPA 
recognizes  that  this  may  result  in 
differences  between  State  programs  but 
believes  that  such  differences  are  not  a 
significant  concern  and  that  the  added 
flexibility  far  outweighs  any  potential 
problems. 

EPA  received  four  comments  on  a 
mechanism  to  address  differences  in 
interpretation  of  program  approval 
conditions  between  EPA  Regions.  The 
commenters  all  suggested  that  EPA 
should  provide  a  method  to  resolve 
disputes  between  Regions  and  States 
through  an  internal  policy  or  a 
provision  in  the  rule  for  an  "appeal" 
process  to  headquarters.  Differences  in 
approach  between  Regions  are  always  a 
possibility  due  to  EPA's 
decentralization.  EPA  has  delegated  the 
authority  for  approval  of  State  sewage 
sludge  programs  to  its  Regions  because 
of  their  intimate  knowledge  of  these 
State  programs  and  close  working 
relationship  with  State  officials.  EPA 
headquarters  will  always  attempt  to 
resolve  any  differences  that  are  brought 
to  its  attention,  and  thus  does  not 
believe  a  rule  provision  or  policy  is 
needed. 

Among  its  actions  today,  EPA  is 
renumbering  §  501.15(a)(2)  as 
§  501.15(a)(4).  This  provision  requires 
that  an  approvable  State  sewage  sludge 
program  must  contain  certain  specific 
information  requirements  in  permit 
applications.  The  retention  and 
renumbering  of  this  provision  is 
necessary  because  the  provision  that 
will  replace  it,  §  501.15(d)(l)(i)(B).  will 
not  be  effective  until  40  CFR  122.21  is 
amended  to  add  a  new  subsection  (q). 
Although  today's  rule  includes 
§  501.15(d)(l)(i)(B),  which  requires  the 
information  called  for  in  40  CFR 
122.21(q),  EPA  is  postponing  the 
effective  date  of  §  501.15(d)(l)(i)(B)  until 
§  122.21{q)  goes  into  effect.  EPA 
proposed  revisions  to  part  122  on 
December  6,  1995  (60  FR  62546)  and 
expects  to  promulgate  the  final 
§  122.2l(q)  requirements  within  several 
months  of  publication  of  today's  rule. 
EPA  does  not  believe  retaining  the 
existing  information  requirements  until 
all  of  the  new  permit  application 
requirements  are  in  place  will  delay 
States  that  are  considering  applying  for 


authorization.  The  application 
requirements  are  just  one  small  part  of 
a  State  program.  EPA  believes  that  any 
State  preparing  an  application  under  the 
current  application  requirements  of 
§  501.15(a)(2),  now  §  501.15(a)(4).  will 
also  meet  the  requirements  of 
§122.21(q). 

As  proposed,  §  122.21(q)  would 
reduce  the  burden  on  permittees  by 
allowing  State  directors  to  waive 
information  requirements  if  they  have 
access  to  substantially  identical 
information,  and  by  modifying  the  land 
application  plan  requirements  to  require 
advance  public  notice  in  the  manner 
prescribed  by  State  and  local  law. 

Several  commenters  repeated  the 
comments  that  they  submitted  on 
proposed  §  122.21(q)  and  mentioned 
that  it  was  hard  to  separate  the  two 
rules.  EPA  realizes  that  the  two 
rulemaking  procedures  are  intricately 
connected  and  plans  to  finalize  both 
rules  as  close  together  as  possible.  EPA 
has  not  responded  to  the  comments 
received  on  proposed  §  122.21(q)  in  the 
docket  for  today's  rule,  but  will  respond 
to  those  comments  as  part  of  its  other 
rulemaking  action. 

Today's  rule  also  removes  current 
§§  501.15(a)  (3)  and  (4).  The 
requirements  of  these  provisions  are 
repeated  in  §  501.15(b).  The  CWA  limits 
the  terms  of  NPDES  permits  to  no  more 
than  five  years.  In  addition,  EPA  is 
today  also  modifying  current 
§  501.15(a)(5)  to  allow  a  State  to  issue 
non-NPDES  sewage  sludge  permits  for 
terms  of  no  more  than  10  years.  EPA 
believes  this  is  a  good  compromise 
between  those  who  want  to  limit  all 
sewage  sludge  permits  to  5  years  to 
insure  that  the  permitting  authority  is 
aware  of  changed  circumstances  and 
those  who  believe  permits  do  not  need 
to  expire,  but  should  simply  be 
modified  if  circumstances  change. 
EPA  received  several  comments 
supporting  ten  year  permits.  One 
commenter  stated  that  their  State  issues 
permits  that  do  not  automatically 
expire.  This  type  of  system  allows  a 
problem  situation  to  continue  unabated 
unless  it  is  brought  to  the  attention  of 
the  permitting  authority.  EPA  befieves 
that  requiring  a  permit  to  be  reexamined 
every  ten  years  is  not  overly 
burdensome  and  forces  the  permitting 
authority  to  examine  the  situation  to 
make  sure  that  the  permittee  is  still 
meeting  the  permit  conditions. 

EPA  is  also  modifying  current 
§  501. 15(a)(6)(ii)  to  clarify  that  a 
permit's  schedule  of  compliance  should 
only  require  interim  dates  if 
appropriate. 

EPA  is  modifying  §  501.15(b)  to 
require  that  all  permits  issued  by  the 
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State  include  certain  listed  permit 
conditions  unless  comparable 
conditions  are  provided  for  in  the  MOA. 
This  provides  flexibility  to  both  the 
Region  and  the  State.  This  change  is  not 
intended  to  imply  that  permittees  can 
choose  which  conditions  to  put  into 
permits,  but  rather  recognizes  that 
States  have  different  types  of  permitting 
systems.  Some  of  the  permit  conditions 
in  §  501.15(b)  are  established  by  States 
as  regulatory  requirements  for  all 
TWTDS.  Other  conditions  are  required 
by  40  CFR  part  503.  Since  all  users  or 
disposers  of  sewage  sludge  must  comply 
with  part  503  whether  or  not  they  have 
a  permit,  requirements  contained  in  part 
503  do  not  have  to  be  spelled  out  in  a 
permit  in  order  to  require  compliance. 

This  section  also  contains  several 
other  specific  changes.  The  language 
that  requires  a  minimum  of  once  per 
year  monitoring  is  deleted  from 
§  501.15(b)(10).  This  change  is  necessary 
for  consistency  with  the  proposed 
modificationsto  part  503  (60  FR  54771) 
that  allow  less  than  once  per  year 
monitoring.  EPA  will  decide  the  final 
monitoring  requirement  when  it 
promulgates  the  modifications  to  part 
503. 

EPA  has  also  deleted  the  last  sentence 
in  current  §  501.15(b)(13)  because  this 
permit  condition  has  already  been 
required  in  §  501.15(b)(2).  EPA  is  also 
modifying  §  501.15(b)(14)  to  clarify  that 
a  permittee  that  has  applied  for 
reissuance  of  a  permit  does  not  need  to 
cease  operations  if  the  new  permit  is  not 
issued  before  the  term  of  an  existing 
permit  expires.  This  provision  is 
consistent  with  section  558(b)  of  the 
Administrative  Procedures  Act  that 
provides  for  the  continuing 
effectiveness  of  permits  and  licenses 
when  the  permittee  has  filed  a  timely 
and  sufficient  application  for  renewal. 

Today's  rule  modifies  §  501.15(d)  to 
require  the  listed  permit  procedures 
unless  comparable  State  requirements 
are  in  place.  As  previously  explained, 
this  provision  provides  flexibility  for 
accommodating  varying  State 
requirements  that  protect  public  health 
and  the  environment  and  provide  public 
accountability. 

EPA  is  changing  §  501.15(d)(l)(i)  to 
clarify  which  TWTDS  must  apply  for  a 
permit.  The  amended  regulations 
provide  that  permit  applications  are 
only  required  from  TWTDS  whose  use 
or  disposal  method  is  regulated  under 
part  503.  For  example,  a  POTW  that 
makes  bricks  out  of  all  of  its  sewage 
sludge  is  not  required  to  apply  for  a 
permit.  In  addition,  an  industrial  facility 
is  not  required  to  apply  at  this  time 
because  such  facilities  are  not  currently 


covered  by  part  503.  See  54  FR  18727 
and  58  FR'  9406. 

In  addition,  permit  applications  are  to 
be  submitted  to  the  State  only  for  a  use 
or  disposal  practice  for  which  the  State 
has  obtained  approval  to  operate  a 
section  405(f)  sewage  sludge 
management  program.  Thus,  if  a  State 
implements  a  partial  program,  permit 
applications  for  use  or  disposal 
practices  not  covered  by  the  State 
program  must  still  be  submitted  to  the 
EPA  Region. 

Finally,  the  application  time  for 
TWTDS  that  do  not  yet  have  an 
individual  or  general  permit  containing 
sewage  sludge  use  or  disposal 
conditions  is  different  than  the 
reapplication  time  for  those  TWTDS 
that  already  have  such  a  permit.  In  cases 
where  a  TWTDS  is  covered  under  a 
State's  sewage  sludge  general  permit, 
the  TWTDS  should  follow  the  State's 
notification  procedures  rather  than 
submit  an  individual  permit 
application. 

A  TWTDS  that  already  has  an 
individual  sewage  sludge  permit  must 
submit  a  renewal  application  180  days 
before  its  permit  expires.  If  the  permit 
is  an  NPDES  permit,  an  application 
must  be  submitted  every  five  years.  If  a 
State  issues  sewage  sludge  permits  for  a 
longer  time  period  (up  to  ten  years  as 
allowed  by  501.15(a)(2)(ii)),  the  permit 
renewal  application  must  be  submitted 
180  days  before  the  sewage  sludge 
permit  expires.  Section  501.15(d)(l)(ii) 
has  been  added  to  clarify  the  renewal 
requirements. 

EPA  is  also  deleting  existing 
§501.15(d)(l)(ii)(A).  This  provision  was 
intended  to  address  those  circumstances 
in  which  an  incinerator  or  other  TWTDS 
requested  site-specific  pollutant  limits. 
However,  there  have  been  few  requests 
for  site-specific  permits.  In  addition, 
proposed  changes  to  part  503  (60  FR 
54771)  will  make  the  incineration 
standard  totally  self-implementing  along 
with  the  rest  of  the  rule,  i.e.,  the 
standard  must  be  met  whether  or  not  a 
permit  is  issued.  Therefore,  this 
paragraph  is  no  longer  necessary. 
However,  as  provided  in 
§  501.15(d)(l)(i)(D),  the  Director  may 
require  permit  applications  from  any 
TWTDS  at  any  time  if  necessary  to 
protect  public  health  and  the 
environment.  This  provides  the  Director 
with  the  flexibility  to  first  address  the 
largest  public  health  or  environmental 
threat. 

EPA  is  redesignating 
§501.15(d)(l)(ii)(B)-(E)as 
§  501.15(d)(l)(i)(A),(C),(D),  and  (E)  and 
adding  a  new  §  501.15(d)(l)(i)(B).  These 
paragraphs  contain  the  application  time 
frames  and  have  been  moved  from 


§501.15(d)(l)(ii)  to  §501,15(d)(l)(i)  to 
help  clarify  that  they  apply  to  TWTDS 
that  do  not  yet  have  an  effective  sewage 
sludge  permit.  Section  501.15(dKl)(i)(B) 
has  been  added  to  separate  the 
application  time  frames  from  the 
required  application  information.  As 
previously  mentioned. 
§  501.15(d)(l)(i)(B)  will  not  be  effective 
until  §  122.21(q)  becomes  effective. 
Language  will  be  added  to  the 
§  122.21(q)  rulemaking  to  delete 
§  501.15(a)(4)  once  §  122. 21[q)  becomes 
effective.  Until  then,  the  application 
information  is  specified  in  §  501.15(a)(4) 
and  the  time  frames  applicable  to  a 
permit  application  are  specified  in 
§501.15(d)(l)(i)(A),(C),(D)and(E). 

Section  501.15(d)(l)(i)(C)  lists  the 
limited  background  information 
requested  of  non-NPDES  TWTDS.  EPA 
is  modifying  its  paragraph  (3)  to  be 
consistent  with  the  full  permit 
information  requirements  as  proposed 
in  §  122.21(q).  If  sewage  sludge  meets 
the  "exceptional  quality"  requirements, 
no  additional  information  is  required 
about  land  application  sites  or  facilities 
that  further  treat  the  sewage  sludge. 

Section  501.15(d)(4)  requires  fact 
sheets  for  draft  permits  containing  case- 
by-case  permit  conditions  or  land 
application  plans.  They  are  also 
required  for  Class  I  sludge  management 
facilities  or  draft  permits  that  are  the 
subject  of  widespread  public  interest  or 
raise  major  issues.  EPA  is  revising  this 
section  to  require  a  fact  sheet  only  uhen 
a  permit  is  the  subject  of  widespread 
public  interest  or  raises  major  issues.  In 
addition,  EPA  is  revising  this  provision 
to  delete  the  list  of  the  specific 
information  required  to  be  included  in 
a  fact  sheet. 

EPA  is  making  these  changes  to 
provide  additional  fiexibility  to  States 
in  operating  their  sewage  sludge  permit 
programs.  EPA  believes  that  the  basis 
for  a  permit  should  be  available  to  the 
public  but  does  not  believe  that  a  fact 
sheet  should  be  the  only  available 
option  for  a  State  to  provide  information 
to  the  public  on  a  proposed  permit.  For 
example,  in  some  States  the  basis  for  the 
permit  may  be  the  State's  sewage  sludge 
regulations.  In  this  situation  a  fact  sheet 
is  not  necessary. 

In  addition,  EPA  is  amending 
§  501.15(d)(5)  to  insert  the  phrase 
"meeting  or  hearing"  in  place  of 
"hearing"  throughout  the  section.  This 
change  simplifies  the  approval  process 
for  States  whose  public  participation 
requirements  for  permit  issuance  call  for 
public  "meetings"  rather  than 
"hearings."  This  modification  in  the 
regulations  obviates  the  need  for  a 
change  in  State  law  in  States  with  such 
procedures  in  order  to  obtain  approval. 
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Today's  rule  also  modifies  the 
requirement  that  the  State  provide  at 
least  a  30-day  comment  period  on  the 
draft  permit.  Some  States  require  public 
notification  of  a  permit  application  so 
the  public  has  the  opportunity  to  review 
the  application  and  request  a  public 
hearing  before  a  draft  permit  is  issued. 
In  this  situation  a  30-day  comment 
period  after  issuance  of  a  draft  permit 
may  not  be  necessary.  Today's  rule  also 
deletes  the  requirement  for  30  days 
notice  before  a  meeting  or  hearing. 
These  changes  are  not  intended  to 
suggest  that  a  State  should  not  provide 
an  adequate  comment  period  or 
adequate  advance  notice  of  any  hearing 
or  meeting.  State  law  must  provide  the 
public  both  timely  and  meaningful 
opportunity  to  participate  in  its 
permitting  determinations.  This  means 
that  a  State's  procedures  must  be 
reasonably  calculated  to  apprise  the 
public  of  the  nature  of  any  proposed 
permitting  action  as  well  as  provide  the 
public  with  an  opportunity  to  submit  its 
view  on  the  proposed  permitting  action. 
Today's  changes  are  merely  intended 
to  allow  the  States  the  flexibility  to 
follow  their  current  public  notice 
procedures  that  may  provide  for  public 
notice  at  different  times  in  the 
permitting  process. 

Changes  to  §501. 15(d)(5)  allow  the 
State  flexibility  in  the  method  used  to 
provide  public  notice.  The  MOA  could 
be  used  to  specify  required  methods,  if 
deemed  necessary  by  an  EPA  Region. 

EPA  received  four  comments  on  this 
proposed  change.  One  of  the 
commenters  asserted  that  the  proposed 
language  could  be  interpreted  to  require 
public  notice  in  all  newspapers  along 
the  entire  route  used  to  transport 
biosolids  from  a  generator  to  a  land 
application  site.  EPA  has  changed  the 
language  in  this  section  to  provide 
flexibility  to  States  with  different  types 
of  public  notification  procedures  while 
ensuring  that  members  of  the  public  that 
are  affected  by  the  sewage  sludge  use  or 
disposal  are  notified.  EPA  did  not 
intend  the  phrase  "area  affected  by  the 
facility  or  activity"  to  mean  the  route  of 
sewage  sludge  transportation.  EPA's 
objective  in  modifying  the  rule  language 
is  to  ensure  actual  public  notice — not 
publication  in  a  newspaper  unlikely  to 
be  read  by  those  people  living  near  the 
sewage  sludge  use  or  disposal  site(s). 
Other  commenters  thought  that  the 
public  notice  requirements  for  permits 
should  be  the  same  as  the  proposed  land 
application  plan  public  notice 
requirements  that  allow  States  to  use 
any  type  of  public  notification  process 
that  is  consistent  with  existing  State  and 
local  laws. 


The  land  application  plan  is  part  of 
the  permit  application  and  is  therefore 
subject  to  public  notice  and  comment  as 
part  of  the  permit.  When  part  501  was 
developed  in  1989.  EPA  decided  to  not 
require  permit  modifications  for  new 
land  application  sites  in  part  because 
the  permit  required  adequate  public 
notice  to  the  affected  parties  (54  FR 
18738).  EPA  wants  to  ensure  that 
adequate  public  notice  remains  part  of 
the  permit  process.  EPA  believes  the 
revised  language  accomplishes  this 
while  providing  the  States  with  the 
desired  flexibility.  Any  State  that 
requires  some  type  of  public  notice  of 
permits  in  the  area  affected  by  the 
sewage  sludge  use  or  disposal  should 
have  no  problem  meeting  the 
requirements  of  today's  rule.  EPA  has 
promulgated  the  provisions  of  §  501.15 
as  proposed,  with  a  slight  language 
change  to  clarify  the  public  notice 
methods  in  §501.15(d)(5)(ii). 

7.  Requirements  for  Enforcement 
Authority 

EPA  is  revising  the  language  of 
§501.17  to  clarify  the  intent  of  the 
section.  A  State  must  have  the  authority 
to  assess  civil  penalties  or  criminal  fines 
in.  at  least,  the  amounts  listed.  States 
are  not  required  to  impose  these  or  any 
other  specific  penalties  in  any  civil  or 
criminal  proceeding,  and  State  law  may, 
of  course,  authorize  the  imposition  of 
larger  penalties. 

The  one  commenter  on  this  section 
thought  EPA  should  provide  for  State 
environmental  enforcement  discretion. 
As  mentioned  above,  the  States  must 
have  the  authority  to  impose  fines  up  to 
the  listed  amounts  but  they  do  not  have 
to  impose  penalties  in  any  specific 
penalty  amount.  EPA  has  promulgated 
this  provision  as  proposed. 

8.  Program  Reporting  to  EPA 

The  current  requirements  in  §  501.21 
require  extensive  information  on 
noncompliance  to  be  reported 
semiannually  to  EPA  by  the  State 
program  director.  EPA  is  attempting  to 
streamline  all  of  its  reporting 
requirements,  including  the  information 
requested  from  States.  Today's  rule 
reduces  the  information  required  from 
States  and  requires  annual  reports  that 
contain  only  the  information  that  EPA 
believes  is  of  most  value  in  reviewing  a 
States's  sludge  management  program. 

EPA  received  three  comments  on  this 
section.  One  supported  the  proposed 
changes:  the  other  two  thought  that  EPA 
should  be  even  more  flexible.  The 
proposed  requirements  are  a  significant 
reduction  from  what  is  required  in  the 
existing  rule.  Given  EPA's  limited 
experience  in  overseeing  State  sewage 


sludge  programs,  EPA  believes  the 
requested  information  is  the  minimum 
that  should  be  reported  annually  about 
a  sewage  sludge  program.  EPA  has 
revised  §  501.21(b)(2)  for  consistency 
with  the  changed  language  for  reporting 
permit  numbers  in  §  501.12(f](l)(iv). 
EPA  is  promulgating  the  rest  of  this 
section  as  proposed. 

9.  Procedures  for  Revision  of  State 
Programs 

The  language  in  §501.32  required  a 
State  to  revise  its  program  within  one  or 
two  years  of  promulgation  of  changes  to 
the  sewage  sludge  regulations.  Today's 
change  allows  EPA  and  the  State  to 
agree  to  a  different  schedule  in  the 
MOA.  As  the  MOA  is  part  of  the  State 
program  submittal,  comments  on  this  or 
any  other  issue  in  the  MOA  can  be 
raised  when  the  State  program  is 
published  in  the  Federal  Register. 
Because  the  sewage  sludge  regulations 
are  directly  enforceable,  users  or 
disposers  of  sewage  sludge  must  comply 
with  any  new  Federal  sewage  sludge 
requirements,  whether  or  not  the  State 
has  modified  its  regulations  to  conform 
with  the  Federal  rule.  EPA  received  no 
comments  on  this  section  and  it  is 
promulgated  as  proposed. 

III.  Regulatory  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action".  As  such,  this  action  was 
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submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  Executive  Order  12875 

To  reduce  the  burden  of  Federal 
regulations  on  States  and  small 
governments,  the  President  issued 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership,  on  October  28,  1993  (58  FR 
58093).  Under  Executive  Order  (E.O.) 
12875,  EPA  may  not  i.ssue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
Tribal  government  unless  the  federal 
government  provides  the  necessary 
funds  to  pay  the  direct  costs  incurred  by 
the  State,  local  or  Tribal  government  or 
EPA  provides  to  the  Office  of 
Management  and  Budget  a  description 
of  the  extent  of  the  Agency's  prior 
consultation  and  written 
communications  with  elected  officials 
and  other  representatives  of  affected 
State,  local  or  Tribal  governments,  the 
nature  of  their  concerns,  and  an  Agency 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  E.O.  12875 
requires  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  State,  local,  and 
Tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

EPA  has  determined  that  E.O.  12875 
does  not  apply  since  this  rule  does  not 
create  a  mandate  upon  State,  local,  or 
tribal  governments.  This  rule  imposes 
no  enforceable  duty  on  any  State,  local, 
or  tribal  government  or  the  private 
sector. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  for  parts  123  and  501  were 
approved  by  OMB  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
(OMB  Control  No.  2040-0057).  The  rule 
changes  are  designed  to  streamline  the 
regulatory  process  and  will  not  impose 
any  new  information  collection 
requirements. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601  etseq.,  provides  that, 
whenever  an  agency  promulgates  a  final 
rule  under  section  553  of  the 
Administrative  Procedures  Act,  after 
being  required  by  that  section  or  any 
other  law  to  publish  a  general  notice  of 
rulemaking,  the  agency  generally  mu.st 
prepare  a  final  regulatory  flexibility 
analysis  (FRFA).  The  agency  must 
prepare  a  FRFA  for  a  final  rule  unless 


the  head  of  the  agency  certifies  that  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Todav's  rule  will  only  apply  to  those 
States  and  tribes  that  choose  to  seek 
EPA  authorization  for  their  sewage 
sludge  permit  programs.  As  previously 
explained,  today's  changes  streamline 
the  regulations  to  ease  the  authorization 
process  and  provide  States  and  tribes 
flexibility  in  implementing  their  permit 
programs.  These  changes  will  reduce 
the  burden  on  all  affected  entities.  The 
Administrator  therefore  certifies, 
pursuant  to  section  605(b)  of  the  RFA, 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

E.  Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMR.A),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMR.^, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  SlOO  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  .alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMR/\  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 


Today's  rule  contains  no  Federal 
mandates  under  the  regulatory 
pro\isions  of  Title  II  of  the  UMR.\  for 
State,  local,  or  tribal  governments  or  the 
private  sector  because  the  UMR.\ 
generalK'  excludes  from  the  definition 
of  "Federal  intergovernmental  mandate" 
duties  that  arise  from  participation  in  a 
voluntary  Federal  program.  'This  rule 
imposes  no  enforceable  duty  on  any 
.State,  local,  or  tribal  go\ernment  or  the 
private  sector.  In  any  event.  EP.-\  has 
determined  that  this  rule  does  not 
contain  a  Federal  mandate  that  ma\ 
result  m  expenditures  ot  SlOO  million  or 
more  for  State,  local  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  an\  one  year.  The 
amendments  provide  additional 
flexibility  to  the  States  in  complying 
with  current  regulatory  requirements 
and  reduce  the  burden  on  affected 
governments.  As  noted  above,  there  are 
no  costs  associated  with  today's 
changes.  Thus,  today's  rule  is  not 
subject  to  the  requirements  in  sections 
202  and  205  of  the  UMR.^. 

EP.^  has  determined  that  this  rule 
contains  no  regulator)'  requirements  that 
might  significantly  or  uniquely  affect 
small  governments  and  thus  this  rule  is 
not  subject  to  the  requirements  in 
section  203  of  LTvIRA.  The  amendments 
will  not  significantly  affect  small 
governments  because  as  explained 
above,  the  amendments  provide 
additional  flexibility  in  complying  with 
pre-existing  regulator)-  requirements 
The  onlv  small  governments  affected  b\ 
this  rule  are  tribal  governments  and  they 
are  subject  to  the  same  requirements  as 
States  if  they  choose  to  seek 
authorization  of  their  sewage  sludge 
program. 

F  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule  "  as  defined  by  5  U.S.C. 
804(2).  This  rule  will  be  effective 
September  23.  1998. 
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G.  Xational  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA).  the  Agency  is  required  to 
use  voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practice,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standard  bodies.  Where 
available  and  potentially  applicable 
voluntary  consensus  standards  are  not 
used  by  EPA,  the  Act  requires  the 
Agency  to  provide  Congress,  through 
the  Office  of  Management  and  Budget, 
an  explanation  of  the  reasons  for  not 
using  such  standards. 

This  final  rule  does  not  prescribe  any 
technical  standards,  so  the  Agency  has 
determined  that  the  NTTAA 
requirements  are  not  applicable. 

H.  Executive  Order  13045 

The  Executive  order.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  PR  19885. 
.■\pril  23,  1997)  applies  to  any  rule  that 
EPA  determines  (1)  "economically 
significant"  as  defined  under  E.O.  12866 
and  (2)  concerns  an  environmental 
health  or  safety  risk  that  EPA  has  reason 
to  believe  may  have  a  disproportionate 
effect  on  children.  EPA  interprets  the 
E.O.  13045  as  encompassing  only  those 
regulatory  actions  that  are  risk  based  or 
health  based,  such  that  the  analysis 
required  under  section  5-501  of  the  E.O. 
has  the  potential  to  influence  the 
regulation. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  action  as  defined  bv  E.O. 
12866  and  it  does  not  involve  decisions 
regarding  environmental  health  or  safety 
risks.  This  rule  streamlines  the 
regulations  and  authorization 
procedures  for  States  seeking 
authorization  to  implement  the  Federal 
Sewage  Sludge  Management  Program. 

List  of  Subjects 

WCFR  Part  123 

Environmental  protection, 
Confidential  business  information. 
Hazardous  materials.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Sewage  disposal.  Waste 
treatment  and  disposal.  Water  pollution 
control. 

40  CFR  Part  501 

Environmental  protection. 
Confidential  business  information. 


Publicly  owned  treatment  works. 
Reporting  and  recordkeeping 
requirements.  Sewage  disposal.  Waste 
treatment  and  disposal. 

Dated:  August  11.  1998. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  parts  123  and  501  of  title  40 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows; 

PART  123— [AMENDED] 

1.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act,  33  U.S.C. 
1^51  et  seq. 

2.  Section  123.1  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§123.1     Purpose  and  scope. 

(a)  This  part  specifies  the  procedures 
EPA  will  follow  in  approving,  revising, 
and  withdrawing  State  programs  and 
the  requirements  State  programs  must 
meet  to  be  approved  by  the 
Administrator  under  sections  318,  402, 
and  405(a)  (National  Pollutant  Discharge 
Elimination  System — NPDES)  of  the 
CWA.  This  part  also  specifies  the 
procedures  EPA  will  follow  in 
approving,  revising,  and  withdrawing 
State  programs  under  section  405(f) 
(sludge  management  programs)  of  the 
CWA.  The  requirements  that  a  State 
sewage  sludge  management  program 
must  meet  for  approval  by  the 
Administrator  under  section  405(f)  are 
set  out  at  40  CFR  part  501. 

•  •         *         »         * 

(c)  The  Administrator  will  approve 
State  programs  which  conform  to  the 
applicable  requirements  of  this  part.  A 
State  NPDES  program  will  not  be 
approved  by  the  Administrator  under 
section  402  of  CWA  unless  it  has 
authority  to  control  the  discharges 
specified  in  sections  318  and  405(a)  of 
CWA.  Permit  programs  under  sections 
318  and  405(a)  will  not  be  approved 
independent  of  a  section  402  program. 

•  *         *         *         « 

3.  Section  123.2  is  revised  to  read  as 
follows: 

§123.2     Definitions. 

The  definitions  in  part  122  apply  to 
all  subparts  of  this  part. 

4.  Section  123.22  is  amended  by 
removing  paragraph  (f)  and 
redesignating  paragraph  (g)  as  paragraph 

5.  Section  123.24  is  amended  by 
removing  paragraph  (d)(8). 

6.  Section  123.25  is  amended  by 
revising  the  introductory  text  of 


paragraph  (a)  and  paragraph  (a)(37)  to 
read  as  follows: 

§123.25    Requirements  for  permitting. 

(a)  All  State  Programs  under  this  part 
must  have  legal  authority  to  implement 
each  of  the  following  provisions  and 
must  be  administered  in  conformance 
with  each,  except  that  States  are  not 
precluded  from  omitting  or  modifying 
any  provisions  to  impose  more  stringent 
requirements: 
***** 

(37)  40  CFR  parts  129.  133,  and 
subchapter  N;  and 

***** 

7.  Section  123.26  is  amended  by 
revising  paragraph  (e)(5)  to  read  as 
follows; 

§123.26     Requirements  for  compiiance 
evaluation  programs. 

***** 

(e)  *   *   * 

(5)  Inspecting  the  facilities  of  all 
major  dischargers  at  least  annually. 

8.  Section  123.42  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows; 

§  1 23.42    Receipt  and  use  of  Federal 
information. 

Upon  approving  a  State  permit 
program,  EPA  will  send  to  the  State 
agency  administering  the  permit 
program  any  relevant  information  which 
was  collected  by  EPA.  The 
Memorandum  of  Agreement  under 
§  123.24  (or,  in  the  case  of  a  sewage 
sludge  management  program,  §  501.14 
of  this  chapter)  will  provide  for  the 
following,  in  such  manner  as  the  State 
Director  and  the  Regional  Administrator 
agree; 
***** 

9.  Section  123.44  is  amended  by 
revising  paragraphs  (d)(1),  (d)(2).  (e), 
and  (j)  to  read  as  follows; 

§  123.44     EPA  review  of  and  objection  to 
State  permits. 

***** 

(d)  *   *   * 

(1)  Will  consider  all  data  transmitted 
pursuant  to  §  123.43  (or,  in  the  case  of 
a  sewage  sludge  management  program, 
§501.21  of  this  chapter); 

(2)  May,  if  the  information  provided 
is  inadequate  to  determine  whether  the 
proposed  permit  meets  the  guidelines 
and  requirements  of  CWA,  request  the 
State  Director  to  transmit  to  the 
Regional  Administrator  the  complete 
record  of  the  permit  proceedings  before 
the  State,  or  any  portions  of  the  record 
that  the  Regional  Administrator 
determines  are  necessary  for  review.  If 
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this  request  is  made  within  30  days  of 
receipt  of  the  State  submittal  under 
§  123.43  (or,  in  the  case  of  a  sewage 
sludge  management  program,  §  501.21 
of  this  chapter),  it  will  constitute  an 
interim  objection  to  the  issuance  of  the 
permit,  and  the  full  period  of  time 
specified  in  the  Memorandum  of 
Agreement  for  the  Regional 
Administrator's  review  will 
recommence  when  the  Regional 
Administrator  has  received  such  record 
or  portions  of  the  record;  and 
***** 

(e)  Within  90  days  of  receipt  by  the 
State  Director  of  an  objection  by  the 
Regional  Administrator,  the  State  or 
interstate  agency  or  any  interested 
person  may  request  that  a  public 
hearing  be  held  by  the  Regional 
Administrator  on  the  objection.  A 
public  hearing  in  accordance  with  the 
procedures  of  §  124.12  (c)  and  (d)  of  this 
chapter  (or,  in  the  case  of  a  sewage 
sludge  management  program, 
§  501.15(d)(7)  of  this  chapter)  will  be 
held,  and  public  notice  provided  in 
accordance  with  §  124.10  of  this 
chapter,  (or,  in  the  case  of  a  sewage 
sludge  management  program, 
§  501.15(d)(5)  of  this  chapter),  whenever 
requested  by  the  State  or  the  interstate 
agency  which  proposed  the  permit  or  if 
warranted  by  significant  public  interest 
based  on  requests  received. 
***** 

(j)  The  Regional  Administrator  may 
agree,  in  the  Memorandimi  of 
Agreement  under  §  123.24  (or,  in  the 
case  of  a  sewage  sludge  management 
program,  §  501.14  of  this  chapter),  to 
review  draft  permits  rather  than 
proposed  permits.  In  such  a  case,  a 
proposed  permit  need  not  be  prepared 
by  the  State  and  transmitted  to  the 
Regional  Administrator  for  review  in 
accordance  with  this  section  unless  the 
State  proposes  to  issue  a  permit  which 
differs  from  the  draft  permit  reviewed 
by  the  Regional  Administrator,  the 
Regional  Administrator  has  objected  to 
the  draft  permit,  or  there  is  significant 
public  comment. 

10.  Section  123.45  is  amended  by 
removing  paragraph  (e). 

11.  Section  123.62  is  amended  by 
revising  paragraphs  (b)(3),  and  (c)  to 
read  as  follows: 

§  1 23.62    Procedures  for  revision  of  State 
programs. 

***** 

(b)*  *  * 

(3)  The  Administrator  will  approve  or 
disapprove  program  revisions  based  on 
the  requirements  of  this  part  (or,  in  the 
case  of  a  sewage  sludge  management 


program,  40  CFR  part  501)  and  of  the 
CWA. 

***** 

(c)  States  with  approved  programs 
must  notify  EPA  whenever  they  propose 
to  transfer  all  or  part  of  any  program 
from  the  approved  State  agency  to  any 
other  State  agency,  and  must  identify 
any  new  division  of  responsibilities 
among  the  agencies  involved.  The  new 
agency  is  not  authorized  to  administer 
the  program  until  approved  by  the 
Administrator  under  paragraph  (b)  of 
this  section.  Organizational  charts 
required  under  §  123.22(b)  (or,  in  the 
case  of  a  sewage  sludge  management 
program,  §  501.12(b)  of  this  chapter) 
must  be  revised  and  resubmitted. 
***** 

12.  Section  123.63  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  paragraph  (a)(4)  to 
read  as  follows: 

§  1 23.63    Criteria  for  withdrawal  of  State 
programs. 

(a)  In  the  case  of  a  sewage  sludge 
management  program,  references  in  this 
section  to  "this  part"  will  be  deemed  to 
refer  to  40  CFR  part  501.  The 
Administrator  may  withdraw  program 
approval  when  a  State  program  no 
longer  complies  with  the  requirements 
of  this  part,  and  the  State  fails  to  take 
corrective  action.  Such  circumstances 
include  the  following: 
***** 

(4)  Where  the  State  program  fails  to 
comply  with  the  terms  of  the 
Memorandum  of  Agreement  required 
under  §  123.24  (or,  in  the  case  of  a 
sewage  sludge  management  program, 
§501.14  of  this  chapter). 
***** 

13.  Section  123.64  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  paragraph  (b)(1)  to 
read  as  follows: 

§  1 23.64    Procedures  for  withdrawal  of 
State  programs. 

(a)  A  State  with  a  program  approved 
under  this  part  (or,  in  the  case  of  a 
sewage  sludge  management  program,  40 
CFR  part  501)  may  voluntarily  transfer 
program  responsibilities  required  by 
Federal  law  to  EPA  by  taking  the 
following  actions,  or  in  such  other 
manner  as  may  be  agreed  upon  with  the 
Administrator. 
***** 

(b)  *  *  * 

(1)  Order.  The  Administrator  may 
order  the  commencement  of  withdrawal 
proceedings  on  his  or  her  owm  initiative 
or  in  response  to  a  petition  from  an 
interested  person  alleging  failure  of  the 
State  to  comply  with  the  requirements 


of  this  part  as  set  forth  in  §  123.63  (or. 
in  the  case  of  a  sewage  sludge 
management  program,  §501.33  of  this 
chapter).  The  Administrator  will 
respond  in  writing  to  any  petition  to 
commence  withdrawal  proceedings  He 
may  conduct  an  informal  investigation 
of  the  allegations  in  the  petition  to 
determine  whether  cause  exists  to 
commence  proceedings  under  this 
paragraph.  The  Administrator's  order 
commencing  proceedings  under  this 
paragraph  will  fix  a  time  and  place  for 
the  commencement  of  the  hearing  and 
will  specify  the  allegations  against  the 
State  which  are  to  be  considered  at  the 
hearing.  Within  30  days  the  State  must 
admit  or  deny  these  allegations  in  a 
written  answer.  The  party  seeking 
withdrawal  of  the  State's  program  will 
have  the  burden  of  coming  forward  with 
the  evidence  in  a  hearing  under  this 
paragraph. 


PART  501— [AMENDED] 

14.  The  authority  citation  for  part  501 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act.  33  U  S.C 
1251  et  seq 

15.  Section  501.1  is  amended  by 
revising  paragraphs  (b)  and  (d).  and 
adding  paragraph  (m)  to  read  as  follows: 

§501.1    Purpose  and  scope. 


(b)  This  part  specifies  the  procedures 
EPA  will  follow  in  approving,  revising, 
and  withdrawing  State  sludge 
management  programs  under  section 
405(f).  and  the  requirements  State 
programs  must  meet  to  be  approved  by 
the  Administrator  under  section  405(f) 
of  CWA.  Sludge  Management  Program 
submissions  may  he  developed  and 
implemented  under  any  existing  or  new 
State  authority  or  authorities  as  long  as 
they  meet  the  requirements  of  this  part. 
***** 

(d)  In  addition,  any  complete  State 
Sludge  Management  Program  submitted 
for  approval  under  this  part  must  have 
authority  to  regulate  all  sewage  sludge 
management  activities  subject  to  40  CFR 
part  503.  unless  the  State  is  apphing  for 
partial  sludge  program  approval  in 
accordance  with  paragraph  (m)  of  this 
section.  The  State  sludge  management 
program  must  include  authority  to 
regulate  all  Federal  facilities  in  the 
State.  Sludge  management  activities 
must  include  as  applicable: 

(1)  Land  application; 

(2)  Landfilling  in  a  Municipal  Solid 
Waste  Landfill  regulated  under  40  CFR 
part  258; 
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(3)  Incineration; 

(4)  Surface  disposal;  and 

(5)  Any  other  sludge  use  or  disposal 
practices  that  may  subsequently  be 
regulated  by  40  CFR  part  503. 

*         •         •         »         * 

(m)  A  State  whose  sludge 
management  program  has  not  been 
approved  under  this  part  may  submit  to 
the  Regional  Administrator  an 
application  for  approval  of  a  partial 
sewage  sludge  program.  The  following 
are  the  requirements  for  approval  of  a 
partial  program: 

(1)  A  partial  program  submission 
must  constitute  a  complete  management 
program  covering  one  or  more  categories 
of  sewage  sludge  use  or  disposal.  The 
program  must  also  apply  to  anyone 
engaged  in  the  sewage  sludge  use  or 
disposal  practice  that  is  the  subject  of 
the  partial  program.  A  complete 
management  program  is  one  that 
provides  for  the  issuance  of  permits,  the 
monitoring  of  compliance  and,  in  the 
event  of  violations,  possible 
enforcement  action. 

(2)  The  partial  program  submission 
must  also  address  the  following 
requirements: 

(i)  The  Attorney  General's  Statement, 
in  addition  to  the  information  required 
by  §501.13,  must  clearly  explain  the 
jurisdiction  of  the  administering  agency 
or  department; 

(ii)  The  program  description,  in 
addition  to  the  information  required  by 
§501.12.  must  e.xplain  how  the  program 
will  operate,  including  which  use  and 
disposal  practice(s)  the  Slate  will  cover. 
The  program  description  must  also 
explain  the  relationship  and 
coordination  between  the  proposed 
partial  sewage  sludge  program  and  that 
part  of  the  program  for  which  EPA  will 
remain  the  permitting  authority, 
including  a  discussion  of  the  division  of 
permitting,  enforcement,  and 
compliance  monitoring  responsibilities 
between  the  State  and  EPA;  and 

(iii)  The  Memorandum  of  Agreement 
between  EPA  and  the  State,  in  addition 
to  the  information  required  by  §501.14, 
must  set  out  the  responsibilities  of  EPA 
and  the  State  in  administering  the 
partial  program,  including  specific 
provisions  for  transfer  of  information 
and  determination  of  which  users  or 
disposers  of  sewage  sludge  are  included 
in  the  partial  program. 

16.  Section  501.2  is  amended  by 
adding  a  definition  to  read  as  follows: 

§501.2    Definitions. 

•         •         *         »         * 

"TWTDS"  means  treatment  works 
treating  domestic  sewage. 

17.  Section  501.12  is  amended  by 
revising  paragraphs  (b).  (d),  (f)(1) 


introductory  text,  (f)(l)(iv),  (f){l)(v),  and 
(f)(2).  and  removing  paragraph  (f)(3)  to 
read  as  follows: 

§  501 . 1 2    Program  description. 

«         ♦         •         *         * 

(b)  A  description  (including 
organization  charts)  of  the  organization 
and  structure  of  the  State  agency  or 
agencies  which  will  have  responsibility 
for  administering  the  program.  If  more 
than  one  agency  is  responsible  for 
administration  of  a  program,  the 
responsibilities  of  each  agency,  and 
their  procedures  for  coordination  must 
be  set  forth,  and  an  agency  must  be 
designated  as  a  "lead  agency"  (i.e.,  the 
"State  sludge  management  agency")  to 
facilitate  communications  between  EPA 
and  the  State  agencies  having  program 
responsibility.  If  the  State  proposes  to 
administer  a  program  of  greater  scope  of 
coverage  than  is  required  by  federal  law, 
the  information  provided  under  this 
paragraph  must  indicate  the  resources 
dedicated  to  administering  the  federally 
required  portion  of  the  program.  This 
description  must  include: 

(1)  A  description  of  the  general  duties 
and  the  total  number  of  State  agency 
staff  carrying  out  the  State  program; 

(2)  An  itemization  of  the  estimated 
costs  of  establishing  and  administering 
the  program  for  the  first  two  years  after 
approval  including  cost  of  the  personnel 
described  in  paragraph  (b)(1)  of  this 
section,  cost  of  administrative  support, 
and  cost  of  technical  support,  except 
where  a  State  is  seeking  authorization 
for  an  established  sewage  sludge 
management  program  that  has  been  in 
existence  for  a  minimum  of  two  years 
and  is  at  least  as  stringent  as  the 
program  for  which  the  State  is  seeking 
authorization;  and 

(3)  An  estimate  of  the  sources  and 
amounts  of  funding  for  the  first  two 
years  after  approval  to  meet  the  costs 
listed  in  paragraph  (b)(2)  of  this  section, 
except  where  a  State  is  seeking 
authorization  for  an  established  sewage 
sludge  management  program  that  has 
been  in  existence  for  a  minimum  of  two 
years  and  is  at  least  as  stringent  as  the 
program  for  which  the  State  is  seeking 
authorization. 

•  »         «         *         « 

(d)  Copies  of  the  permit,  application, 
and  reporting  forms  or  a  description  of 
the  procedures  the  State  intends  to 
employ  for  obtaining  information 
needed  to  implement  its  permitting 
program. 

♦  ♦         •         «         « 

(0(1)  An  inventory  of  all  POTWs  and 
other  TWTDS  that  are  subject  to 
regulations  promulgated  pursuant  to  40 


CFR  part  503  and  subject  to  the  State 
program,  which  includes: 
»         »         *         *         * 

(iv)  Permit  numbers  for  permits 
containing  sewage  sludge  requirements, 
if  any,  and; 

(v)  Compliance  status. 

(2)  States  may  submit  either: 

(i)  Inventories  which  contain  all  of  the 
information  required  by  paragraph  (f)(1) 
of  this  section;  or 

(ii)  A  partial  inventory  with  a  detailed 
plan  showing  how  the  State  will 
complete  the  required  inventory  within 
five  years  after  approval  of  its  sludge 
management  program  under  this  part. 
***** 

18.  Section  501.14  is  amended  by 
revising  paragraphs  (a),  (b)(l)(i),  (b')(2), 
(b)(3),  and  (c)  to  read  as  follows: 

§  501 . 1 4    Memorandum  of  Agreement  with 
the  Regional  Administrator. 

(a)  Any  State  that  seeks  to  administer 
a  program  under  this  part  must  submit 
a  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  must  be 
executed  by  the  State  Program  Director 
and  the  Regional  Administrator  and  will 
become  effective  when  approved  by  the 
Regional  Administrator.  In  addition  to 
meeting  the  requirements  of  paragraph 
(b)  of  this  section,  the  Memorandum  of 
Agreement  may  include  other  terms, 
conditions,  or  agreements  consistent 
with  this  part  and  relevant  to  the 
administration  and  enforcement  of  the 
State's  regulatory  program.  The 
Administrator  will  not  approve  any 
Memorandum  of  Agreement  which 
contains  provisions  which  restrict  EPA's 
exercise  of  its  oversight  responsibility. 

(b)  *  *  * 

(l)(i)  Provisions  for  the  prompt 
transfer  from  EPA  to  the  State  of 
pending  permit  applications  applicable 
to  the  State  program  (or  portion  of  the 
State  program  for  which  the  State  seeks 
approval)  and  any  other  information 
relevant  to  program  operation  not 
already  in  the  possession  of  the  State 
Director  (e.g.,  support  files  for  permit 
issuance,  compliance  reports,  etc.).  If 
existing  permits  are  transferred  from 
EPA  to  the  State  for  administration,  the 
Memorandum  of  Agreement  must 
contain  provisions  specifying  a 
procedure  for  transferring  the 
administration  of  these  permits.  If  a 
State  lacks  the  authority  to  directly 
administer  permits  issued  by  the  federal 
government,  a  procedure  may  be 
established  to  transfer  responsibility  for 
these  permits. 
***** 

(2)  Provisions  specifying  classes  and 
categories  of  permit  applications,  draft 
permits,  and  proposed  permits  that  the 
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State  will  send  to  the  Regional 
Administrator  for  review,  comment  and, 
where  applicable,  objection.  These 
provisions  must  follow  the  permit 
review  procedures  set  forth  in  40  CFR 
123.44. 

(3)  The  Memorandum  of  Agreement 
must  also  specify  the  extent  to  which 
EPA  will  waive  its  right  to  review, 
object  to,  or  comment  upon  State-issued 
permits. 
«         *         »         *         « 

(c)  The  Memorandum  of  Agreement 
must  also  provide  for  the  following: 

(1)  The  circumstances  in  which  the 
State  must  promptly  send  notices,  draft 
permits,  fmal  permits,  or  related 
documents  to  the  Regional 
Administrator;  and 

(2)  Provisions  on  the  State's 
compliance  monitoring  and 
enforcement  program,  including: 

(i)  Provisions  for  coordination  of 
compliance  monitoring  activities  by  the 
State  and  by  EPA.  These  may  specify 
the  basis  on  which  the  Regional 
Administrator  will  select  facilities  or 
activities  within  the  State  for  EPA 
inspection;  and 

(ii)  Procedures  to  assure  coordination 
of  enforcement  activities. 

(3)  When  appropriate,  provisions  for 
joint  processing  of  permits  by  the  State 
and  EPA  for  facilities  or  activities  which 
require  permits  from  both  EPA  and  the 
State  under  different  programs  (see  for 
example  40  CFR  124.4). 

(4)  Provisions  for  modification  of  the 
Memorandum  of  Agreement  in 
accordance  with  this  part. 

«         »         *         *         * 

19.  Section  501.15  is  amended  by 
revising  paragraph  (a),  the  introductory 
text  of  paragraph  (b),  paragraphs 
(b)(10)(i),  (b)(13),  (b)(14),  the 
introductory  text  of  paragraph  (d), 
paragraph  (d)(1),  and  (d)(4)  through 
(d)(8),  to  read  as  follows: 

§  501 .1 5    Requirements  for  permitting. 

(a)  General  requirements.  All  State 
programs  under  this  part  must  have 
legal  authority  to  implement  each  of  the 
following  provisions  and  must  be 
administered  in  conformance  with  each, 
except  that  States  are  not  precluded 
from  omitting  or  modifying  any 
provisions  to  impose  more  stringent 
requirements: 

(1)  Confidentiality  of  information. 
Claims  of  confidentiality  will  be  denied 
for  the  following  information: 

(i)  The  name  and  address  of  any 
permit  applicant  or  permittee; 

(ii)  Permit  applications,  permits,  and 
sewage  sludge  data.  This  includes 
information  submitted  on  the  permit 
application  forms  themselves  and  any 


attachments  used  to  supply  information 
required  bv  the  forms. 

(2)  Duration  of  permits,  (i)  NPDES 
permits  issued  to  treatment  works 
treating  domestic  sewage  pursuant  to 
section  405(f)  of  the  CWA  will  be 
effective  for  a  fixed  term  not  to  exceed 
five  years. 

(iij  Non-NPDES  Permits  issued  to 
treatment  works  treating  domestic 
sewage  pursuant  to  section  405(f)  of  the 
CWA  will  be  effective  for  a  fixed  term 
not  to  exceed  ten  years. 

(3)  Schedules  of  compliance,  (i) 
General.  The  permit  may,  when 
appropriate,  specify'  a  schedule  of 
compliance  leading  to  compliance  with 
the  CWA  and  the  requirements  of  this 
part.  Any  schedules  of  compliance 
under  this  section  must  require 
compliance  as  soon  as  possible,  but  not 
later  than  any  applicable  statutory' 
deadline  under  the  CWA. 

(ii)  Interim  dates.  If  a  permit 
establishes  a  schedule  of  compliance 
which  exceeds  one  year  from  the  date  of 
permit  issuance,  the  schedule  must  set 
forth  interim  requirements  and  the  date 
for  their  achievement,  as  appropriate. 

(iii)  Reporting.  The  permit  must  be 
written  to  require  that  no  later  than  14 
days  following  each  interim  date  and 
the  final  date  of  compliance,  the 
permittee  must  notify  the  Director  in 
writing  of  its  compliance  or 
noncompliance  with  the  interim  or  final 
requirements,  or  submit  progress  reports 
if  paragraph  (a)(3)(ii)  of  this  section  is 
applicable. 

(4)  Information  requirements.  All 
treatment  works  treating  domestic 
sewage  shall  submit  to  the  Director 
within  the  time  frames  established  in 
paragraph  (d)(l)(ii)  of  this  section  the 
following  information: 

(i)  The  activities  conducted  by  the 
applicant  which  require  it  to  obtain  a 
permit. 

(ii)  Name,  mailing  address,  and 
location  of  the  treatment  works  treating 
domestic  sewage  for  which  the 
application  is  submitted. 

(iii)  The  operator's  name,  address, 
telephone  number,  ownership  status, 
and  status  as  Federal,  State,  private, 
public,  or  other  entity. 

(iv)  Whether  the  facility  is  located  on 
Indian  lands. 

(v)  A  listing  of  all  permits  or 
construction  approvals  received  or 
applied  for  under  any  of  the  following 
programs: 

(A)  Hazardous  Waste  Management 
program  under  RCRA. 

(B)  UlC  program  under  SDWA. 

(C)  NPDES  program  under  CWA. 

(D)  Prevention  of  Significant 
Deterioration  (PSD)  program  under  the 
Clean  Air  Act. 


(E)  Nonattainment  program  under  the 
Clean  Air  Act. 

(F)  National  Emission  Standards  for 
Hazardous  Pollutants  (NESHAPS) 
preconstruction  approval  under  the 
Clean  Air  Act. 

(G)  Ocean  dumping  permits  under  the 
Marine  Protection.  Research,  and 
Sanctuaries  Act. 

(H)  Dredge  or  fill  permits  under 
section  404  of  CWA. 

(I)  Other  relevant  environmental 
permits,  including  State  or  local 
permits. 

(vi)  A  topographic  map  (or  other  map 
if  a  topographic  map  is  unavailable) 
extending  one  mile  beyond  the  property 
boundaries  of  the  treatment  works 
treating  domestic  sewage,  depicting  the 
location  of  the  sludge  management 
facilities  (including  disposal  sites),  the 
location  of  all  water  bodies,  and  the 
location  of  wells  used  for  drinking  water 
listed  in  the  public  records  or  otherwise 
known  to  the  applicant  within  V*  mile 
of  the  property  boundaries; 

(vii)  Any  sludge  monitoring  data  the 
applicant  may  have,  including  available 
ground  water  monitoring  data,  with  a 
description  of  the  well  locations  and 
approximate  depth  to  ground  water,  for 
landfills  or  land  application  sites  (see 
appendix  I  to  40  CFR  part  257); 

(viii)  A  description  of  the  applicant's 
sludge  use  and  disposal  practices 
(including,  where  applicable,  the 
location  of  any  sites  where  the  applicant 
transfers  sludge  for  treatment  and/or 
disposal,  as  well  as  the  name  of  the 
applicator  or  other  contractor  who 
applies  the  sludge  to  land  if  different 
from  the  applicant,  and  the  name  of  any 
distributors  when  the  sludge  will  be 
disposed  of  through  distribution  and 
marketing,  if  different  from  the 
applicant); 

(ix)  For  each  land  application  site  the 
applicant  will  use  during  the  life  of  the 
permit,  the  applicant  will  supply 
information  necessary  to  determine  if 
the  site  is  appropriate  for  land 
application  and  a  description  of  how  the 
site  is  (or  will  be)  managed.  Applicants 
intending  to  apply  sludge  to  land 
application  sites  not  identified  at  the 
time  of  application  must  submit  a  land 
application  plan  which  at  a  minimum; 

(A)  Describes  the  geographical  area 
covered  by  the  plan; 

(B)  Identifies  site  selection  criteria; 

(C)  Describes  how  sites  will  be 
managed; 

(D)  Provides  for  advance  notice  to  the 
permit  authority  of  specific  land 
application  sites  and  reasonable  time  for 
the  permit  authority  to  object  prior  to 
the  sludge  application;  and 

(E)  Provides  for  advance  public  notice 
as  required  by  State  and  local  law,  but 
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in  all  cases  requires  notice  to 
landowners  and  occupants  adjacent  to 
or  abutting  the  proposed  land 
application  site. 

(x)  Annual  sludge  production  volume: 

(xi)  Any  information  required  to 
determine  the  appropriate  standards  for 
permitting  under  40  CFR  part  503;  and 

(xii)  Any  other  information  the 
Program  Director  may  request  and 
reasonably  require  to  assess  the  sludge 
use  and  disposal  practices,  to  determine 
whether  to  issue  a  permit,  or  to 
ascertain  appropriate  permit 
requirements. 

(d)  Conditions  applicable  to  all 
permits.  In  addition  to  permit 
conditions  which  must  be  developed  on 
a  case-by-case  basis  in  order  to  meet 
applicable  requirements  of  40  CFR  part 
503.  paragraphs  (a)(1)  through  (a)(3)  of 
this  section,  and  permit  conditions 
developed  on  a  case-by-case  basis  using 
best  professional  judgment  to  protect 
public  health  and  the  environment  from 
the  adverse  effects  of  toxic  pollutants  in 
sewage  sludge,  all  permits  must  contain 
the  following  permit  conditions  (or 
comparable  conditions  as  provided  for 
in  the  Memorandum  of  Agreement): 
***** 

(10)  Monitoring  and  records,  (i)  The 
permittee  must  monitor  and  report 
monitoring  results  as  specified 
elsewhere  in  this  permit  with  a 
frequency  dependent  on  the  nature  and 
effect  of  its  sludge  use  or  disposal 
practices.  At  a  minimum,  this  will  be  as 
required  by  40  CFR  part  503. 
*         *         •         «         * 

(13)  Reopener.  If  a  standard  for 
sewage  sludge  use  or  disposal 
applicable  to  permittee's  use  or  disposal 
methods  is  promulgated  under  section 
405(d)  of  the  CVVA  before  the  expiration 
of  this  permit,  and  that  standard  is  more 
stringent  than  the  sludge  pollutant 
limits  or  acceptable  management 
practices  authorized  in  this  permit,  or 
controls  a  pollutant  or  practice  not 
limited  in  this  permit,  this  permit  may 
be  promptly  modified  or  revoked  and 
reissued  to  conform  to  the  standard  for 
sludge  use  or  disposal  promulgated 
under  section  405(d)  of  the  CWA. 

(14)  Duty  to  reapply.  If  the  permittee 
wishes  to  continue  an  activity  regulated 
by  the  this  permit  after  the  expiration 
date  of  this  permit,  the  permittee  must 
apply  for  a  new  permit. 
***** 

(d)  Permit  procedures.  All  State 
programs  approved  under  this  part  must 
have  the  legal  authority  to  implement, 
and  be  administered  in  accordance 
with,  each  of  following  provisions, 
unless  the  Regional  Administrator 
determines  that  the  State  program 


includes  comparable  or  more  stringent 
provisions. 

(1)  Application  for  a  permit,  (i)  Anv 
TWTDS  whose  sewage  sludge  use  or 
disposal  method  is  covered  by  part  503 
and  covered  under  the  State  program, 
and  who  does  not  have  an  effective 
sewage  sludge  permit,  must  complete, 
sign,  and  submit  to  the  Director  an 
application  for  a  permit  within  the 
following  time  frames. 

(A)  TVVTDS  with  a  currently  effective 
NPDES  permit  must  submit  the  required 
application  information  when  the  next 
application  for  NPDES  permit  renewal 
is  due. 

(B)  The  required  application 
information  is  listed  in  40  CFR 
122.21(a). 

(C)  Other  existing  TWTDS  not 
addressed  under  paragraph  (d)(l)(i)(A) 
of  this  section  must  submit  the 
information  listed  in  paragraphs 
(d)(l)(i)(C)(I)  through  (d)(I)(ij(C)(5)  of 
this  section,  to  the  Director  within  one 
year  after  publication  of  a  standard 
applicable  to  their  sewage  sludge  use  or 
disposal  practices.  The  Director  will 
determine  when  such  a  TWTDS  must 
submit  a  full  permit  application. 

[1]  Name,  mailing  address  and 
location  of  the  TWTDS; 

(2)  The  operator's  name,  address, 
telephone  number,  ownership  status, 
and  status  as  Federal.  State,  private, 
public  or  other  entity; 

(3)  A  description  of  the  sewage  sludge 
use  or  disposal  practices.  Unless  the 
sewage  sludge  meets  the  ceiling 
concentrations  in  40  CFR  503.13(b)(1), 
the  pollutant  concentrations  in  40  CFR 
503.13(b)(3).  the  Class  A  pathogen 
requirements  in  40  CFR  503.32(a),  and 
one  of  the  vector  attraction  reduction 
requirements  in  40  CFR  503.33(b)(1) 
through  (b)(8),  the  description  must 
include  the  name  and  address  of  any 
facility  where  sewage  sludge  is  sent  for 
treatment  or  disposal,  and  the  location 
of  any  land  application  sites; 

(4)  Annual  amount  of  sewage  sludge 
generated,  treated,  used  or  disposed  (dry 
weight  basis);  and 

(5)  The  most  recent  data  the  TWTDS 
may  have  on  the  quality  of  the  sewage 
sludge. 

(D)  Notwithstanding  paragraph 
(d)(l)(i)(A)  or  (d)(l)(i)(B)  of  this  section, 
the  Director  may  require  permit 
applications  from  any  TWTDS  at  any 
time  if  the  Director  determines  that  a 
permit  is  necessary  to  protect  public 
health  and  the  environment  from  any 
potential  adverse  effects  that  may  occur 
from  toxic  pollutants  in  sewage  sludge. 

(E)  Any  TWTDS  that  commences 
operations  after  promulgation  of  an 
applicable  standard  for  sewage  sludge 
use  or  disposal  must  submit  an 


application  to  the  Director  at  least  180 
days  prior  to  the  date  proposed  for 
commencing  operations. 

(ii)  All  TWTDS  with  a  currently 
effective  sewage  sludge  permit  must 
submit  a  new  application  at  least  180 
days  before  the  expiration  date  of  their 
existing  permit. 

(iii)  The  Director  will  not  begin  the 
processing  of  a  permit  until  the 
applicant  has  fully  complied  with  the 
application  requirements  for  that 
permit. 
***** 

(4)  Fact  sheets.  A  fact  sheet  must  be 
prepared  for  every  draft  permit  which 
the  Director  finds  is  the  subject  of 
widespread  public  interest  or  raises 
major  issues.  The  fact  sheet  will  briefly 
set  forth  the  principal  facts  and  the 
significant  factual,  legal,  methodological 
and  policy  questions  considered  in 
preparing  the  draft  permit.  The  Director 
will  send  this  fact  sheet  to  the  applicant 
and.  on  request,  to  any  other  person. 

(5)  Public  notice  of  permit  actions  and 
public  comment  period,  (i)  The  Director 
must  give  public  notice  that  the 
following  actions  have  occurred: 

(A)  A  draft  permit  has  been  prepared. 
At  least  30  days  must  be  allowed  for 
public  comment  on  the  draft  permit 
unless  the  Director  has  previously 
provided  for  public  comment,  for 
example  after  receipt  of  the  permit 
application. 

(B)  A  meeting  or  hearing  has  been 
scheduled. 

(ii)  Methods.  Public  notice  of 
activities  described  in  paragraph 
(d)(5)(i)  of  this  section  must  be  given  in 
the  £u-ea  affected  by  these  activities  by 
any  method  reasonably  calculated  to 
give  actual  notice  of  the  action  in 
question  to  any  person  affected  or 
requesting  notice  of  the  action.  Public 
notice  may  include  publication  of  a 
notice  in  a  daily  or  weekly  newspaper 
writhin  the  area  affected  by  the  facility 
or  activity,  press  releases,  or  any  other 
forum  or  medium  to  elicit  public 
participation. 

(iii)  Contents, 

(A)  All  public  notices.  All  public 
notices  issued  under  this  part  must 
contain  the  following  minimum 
information: 

(1)  Name  and  address  of  the  office 
processing  the  permit  action  for  which 
notice  is  being  given; 

(2)  Name  and  address  of  the  permittee 
or  permit  apphcant  and,  if  different,  of 
the  facility  or  activity  regulated  by  the 
permit; 

(3)  A  brief  description  of  the  activity 
described  in  the  permit  application 
(including  the  inclusion  of  land 
application  plan,  if  appropriate); 
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(4)  Name,  address  and  telephone 
number  of  a  person  from  whom 
interested  persons  may  obtain  further 
information,  including  copies  of  the 
draft  permit,  fact  sheet,  and  the 
application; 

(5)  A  brief  description  of  the  comment 
procedures  required  by  §  501.15(d)(6) 
and  the  time  and  place  of  any  meeting 
or  hearing  that  will  be  held,  including 

a  Statement  of  procedures  to  request  a 
meeting  or  hearing  (unless  a  meeting  or 
hearing  has  already  been  scheduled) 
and  other  procedures  by  which  the 
public  may  participate  in  the  final 
permit  decision;  and 

(6)  Any  additional  information 
considered  necessary  or  proper. 

(B)  Public  notices  for  meetings  or 
hearings.  In  addition  to  the  general 
public  notice  described  in  paragraph 
(d)(5)(iii)(A)  of  this  section,  the  public 
notice  of  a  meeting  or  hearing  must 
contain  the  following  information: 

(3)  Date,  time  and  place  of  the 
meeting  or  hearing;  and 

[2)  A  brief  description  of  the  nature 
and  purpose  of  the  meeting  or  hearing, 
including  the  applicable  rules  and 
procedures. 

(6)  Public  comments  and  requests  for 
public  meetings  or  hearings.  During  the 
public  comment  period,  any  interested 
person  may  submit  written  comments 
on  the  draft  permit  and  may  request  a 
public  meeting  or  hearing,  if  no  meeting 
or  hearing  has  already  been  scheduled. 
A  request  for  a  public  meeting  or 
hearing  must  be  in  writing  and  must 
state  the  nature  of  the  issues  proposed 
to  be  raised  in  the  meeting  or  hearing. 
All  comments  will  be  considered  in 
making  the  final  decision  and  must  be 
answered  as  provided  in  paragraph 
(d)(8)  of  this  section. 

(7)  Public  meetings  or  hearings.  The 
Director  will  hold  a  public  meeting  or 
hearing  whenever  he  or  she  finds,  on 
the  basis  of  requests,  a  significant  degree 
of  public  interest  in  a  draft  permit.  The 
Director  may  also  hold  a  public  meeting 
or  hearing  at  his  or  her  discretion,  (e.g. 
where  such  a  hearing  might  clarify  one 
or  more  issues  involved  in  the  permit 
decision). 

(8)  Response  to  comments.  At  the 
time  a  final  permit  is  issued,  the 
Director  will  issue  a  response  to 
comments.  The  response  to  comments 
must  be  available  to  the  public,  and 
must: 

(i)  Specify  which  provisions,  if  any,  of 
the  draft  permit  have  been  changed  in 
the  final  permit  decision,  and  the 
reasons  for  the  change;  and 

(ii)  Briefly  describe  and  respond  to  all 
significant  comments  on  the  draft 


permit  raised  during  the  public 
comnuent  period  or  during  any  meeting 
or  hearing. 

•  *         *         •         « 

20.  Section  501.17  is  amended  by 
revising  paragraphs  (a)(3)(i)  through 
(a)(3)(iii)  and  (b)(1)  to  read  as  follows: 

§  501 .1 7    Requirements  for  enforcement 
authority. 

(a)  *    *    * 

(3)  *    *    * 

(i)  Civil  penalties  will  be  recoverable 
for  the  violation  of  any  permit 
condition;  any  applicable  standard  or 
limitation;  any  filing  requirement;  anv 
duty  to  allow  or  carry  out  inspection, 
entry  or  monitoring  activities;  or  any 
regulation  or  orders  issued  by  the  State 
Program  Director.  The  State  must  at  a 
minimum,  have  the  authority  to  assess 
penalties  of  up  to  $5,000  a  day  for  each 
violation. 

(ii)  Criminal  fines  will  be  recoverable 
against  any  person  who  willfully  or 
negligently  violates  any  applicable 
standards  or  limitations;  anv  permit 
condition;  or  any  filing  requirement. 
The  State  must  at  a  minimum,  have  the 
authority  to  assess  fines  of  up  to  $10,000 
a  day  for  each  violation.  States  which 
provide  the  criminal  remedies  based  on 
"criminal  negligence,"  "gross 
negligence"  or  strict  liability  satisfy  the 
requirement  of  this  paragraph  (a)(3)(ii) 
of  this  section. 

(iii)  Criminal  fines  will  be  recoverable 
against  any  person  who  knowingly 
makes  any  false  statement, 
representation  or  certification  in  any 
program  form,  or  in  any  notice  or  report 
required  by  a  permit  or  State  Program 
Director,  or  who  knowingly  renders 
inaccurate  any  monitoring  device  or 
method  required  to  be  maintained  by 
the  State  Program  Director.  The  State 
must  at  a  minimum,  have  the  authority 
to  assess  fines  of  up  to  $5,000  for  each 
instance  of  violation. 

(b)(1)  The  civil  penalty  or  criminal 
fine  will  be  assessable  for  each  instance 
of  violation  and,  if  the  violation  is 
continuous,  will  be  assessable  up  to  the 
maximum  amount  for  each  day  of 
violation. 

*  *         «         *         * 

21.  Section  501.21  is  revised  to  read 
as  follows: 

§  501 .21     Program  reporting  to  EPA. 

The  State  Program  Director  must 
prepare  armual  reports  as  detailed  in 
this  section  and  must  submit  any 
reports  required  under  this  section  to 
the  Regional  Administrator.  These 
reports  will  serve  as  the  main  vehicle 
for  the  State  to  report  on  the  status  of 


its  sludge  management  program,  update 
its  inventory  of  sewage  sludge 
generators  and  sludge  disposal  facilities. 
and  provide  information  on  incidents  of 
noncompliance.  The  State  Program 
Director  must  submit  these  reports  to 
the  Regional  Administrator  according  to 
a  mutually  agreed-upon  schedule  The 
reports  specified  below  may  be 
combined  with  other  reports  to  EPA 
(e.g..  existing  NPDES  or  RCR,^  reporting 
systems)  where  appropriate  and  must 
include  the  following: 

(a)  A  summary  of  the  incidents  of 
noncompliance  which  occurred  in  the 
previous  year  that  includes: 

(1)  The  non-complying  facilities  bv 
name  and  reference  number; 

(2)  The  type  of  noncompliance,  a  brief 
description  and  date(s)  of  the  event; 

(3)  The  date(s)  and  a  brief  description 
of  the  action(s)  taken  to  ensure  timely 
and  appropriate  action  to  achieve 
compliance: 

(4)  Status  of  the  incident(s)  of 
noncompliance  with  the  date  of 
resolution;  and 

(5)  .\n\  details  which  tend  to  explain 
or  mitigate  the  incident(s)  of 
noncompliance. 

fb)  Information  to  update  the 
inventory  of  all  sewage  sludge 
generators  and  sewage  sludge  disposal 
facilities  submitted  with  the  program 
plan  or  in  previous  annual  reports, 
including: 

(1)  .Name  and  location; 

(2)  Permit  numbers  for  permits 
containing  sewage  sludge  requirements: 

(3)  Sludge  management  practice(s) 
used;  and 

(4)  Sludge  production  volume 
22.  Section  501  32  is  amended  by 

revising  paragraph  (a)  to  read  as  follows: 

§  501 .32    Procedures  for  revision  of  State 
programs. 

(a)  Anv  State  with  an  approved  State 
program  which  requires  revision  to 
comply  with  amendments  to  federal 
regulations  governing  sewage  sludge  use 
or  disposal  (including  revisions  to  this 
part)  must  revise  its  program  within  one 
year  after  promulgation  of  applicable 
regulations,  unless  either  the  State  must 
amend  or  enact  a  statute  in  order  to 
make  the  required  revision,  in  which 
case  such  revision  must  take  place 
within  2  years;  or  a  different  schedule 
is  established  under  the  Memorandum 
of  Agreement. 
***** 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  27  and  29 

[Docket  No.  29311;  Notice  No.  98-10] 

RIN  2120-AG60 

Harmonization  of  Critical  Parts 
Rotorcraft  Regulations 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes 
changes  to  the  type  certification 
requirements  for  both  normal  and 
transport  category  rotorcraft.  The 
changes  would  amend  the  airworthiness 
standards  to  define  critical  parts  and  to 
require  a  critical  parts  plan.  The  critical 
parts  plan  would  establish  procedures 
that  would  require  the  control  of  the 
design,  substantiation,  manufacture, 
maintenance,  and  modification  of 
critical  parts. 

DATES:  Comments  must  be  received  on 
or  before  November  23.  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-200),  Docket  No.  29311;  Room 
915G.  800  Independence  Avenue  SW, 
Washington.  DC  20591.  Comments 
submitted  must  be  marked  Docket  No. 
Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-nprm-cmts@faa.dot.gov. 
Comments  may  be  examined  in  Room 
915G  weekdays  between  8:30  a.m.  and 
5:00  p.m..  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carroll  Wright.  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 
Regulations  Group.  FAA,  Fort  Worth, 
Texas  76193-0111.  telephone  number 
(817)222-5120. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
document  are  also  invited.  Substantive 
comments  should  be  accompanied  bv 
cost  estimates.  Comments  must  identify 
the  regulatory  docket  or  notice  number 
and  be  submitted  in  triplicate  to  the 
Rules  Docket  at  the  address  specified 
under  the  caption  ADDRESSES. 


All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel  on 
this  rulemaking,  will  be  filed  in  the 
docket.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered 
before  taking  action  on  this  proposal. 
Late-filed  comments  will  be  considered 
to  the  extent  practicable.  The  proposals 
contained  in  this  document  may  be 
changed  in  light  of  the  comments 
received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  document 
must  include  a  preaddressed.  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No."  The  postcard  will  be  date 
stamped  and  mailed  to  the  commenter. 

Availability  of  NPRM's 

Using  a  modem  and  suitable 
communications  software,  an  electronic 
copy  of  this  document  may  be 
downloaded  from  the  FAA  regulations 
section  of  the  Fedworld  electronic 
bulletin  board  service  (telephone:  703- 
321-3339).  the  Federal  Register's 
electronic  bulletin  board  service 
(telephone:  202-512-1661).  or  the 
FAA's  Aviation  Rulemaking  Advisory 
Committee  Bulletin  Board  service 
(telephone:  800-322-2722  or  202-267- 
5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avT/ 
arm/nprm/nprm.htm  or  the  Federal 
Register's  webpage  at  http:// 

www.access.gpo.gov/su docs/aces/ 

acesl40.html  for  access  to  recently 
published  rulemaking  documents. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  Rulemaking.  ARM-1. 
800  Independence  Avenue,  SW, 
Washington.  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  notice  number  of  this 
NPRM.' 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  NPRM's  should 
request  from  the  above  office  a  copy  of 
Advisorv'  Circular  No.  11-2A,  NPRM 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisor)'  Committee 
(.^RAC).  The  FAA  assigns  certain  tasks 
to  ARAC.  The  ARAC  tasks  working 
groups  to  make  recommendations.  The 
ARAC.  in  turn,  makes  recommendations 
to  the  FAA. 


The  ARAC  first  assigned  the  critical 
parts  task  to  the  JAR/FAR  27  and  29 
Harmonization  Working  Group  by 
^nouncement  in  the  Federal  Register 
(57  FR  58846.  December  11,  1992). 
However,  during  the  rulemaking 
process,  it  was  decided  that  this  issue 
could  involve  14  CFR  parts  21, 
"Certification  Procedures  for  Products 
and  Parts";  and  43,  "Maintenance. 
Preventive  Maintenance,  Rebuilding, 
and  Alteration";  and  would  require  the 
efforts  of  a  separate  ARAC  working 
group.  Consequently,  by  another 
document  in  the  Federal  Register  (60 
FR  4219.  January  20.  1995).  the  ARAC 
announced  the  establishment  of  the 
Critical  Parts  Working  Group.  The  FAA 
tasked  the  ARAC  to  recommend  to  FAA 
new  or  revised  requirements  for  a 
critical  parts  plan  that  would  control  the 
design,  substantiation,  manufacture, 
maintenance,  and  modification  of 
critical  parts.  These  airworthiness 
standards  have  been  harmonized  and 
will  be  proposed  by  the  Joint  Aviation 
Authorities  (JAA). 

Specifically,  the  task  is  as  follows: 

Review  Title  14  Code  of  Federal 
Regulations,  parts  27  and  29,  and  supporting 
policy  and  guidance  material  for  the  purpose 
of  determining  the  course  of  action  to  be 
taken  for  rulemaking  and/or  policy  relative  to 
the  issue  of  identification  of  the  critical  parts 
for  consideration  under  design,  production 
and  maintenance,  according  to  a  critical  parts 
plan  to  be  prepared  by  the  manufacturer. 
Consider  adding  new  §§  27.602  and  29.602  to 
Title  14. 

The  working  group  included 
representatives  from  the  major  rotorcraft 
manufacturers  (normal  and  transport) 
and  representatives  from  Aerospace 
Industries  Association  of  America,  Inc. 
(AIA),  Association  Europeene  des 
Constructeurs  de  Material  Aerospatial 
(AECMA),  Transport  Canada  Aviation, 
JAA,  the  FAA  Rotorcraft  Directorate, 
and  other  interested  parties.  This  broad 
participation  is  consistent  with  FAA 
poUcy  to  involve  all  known  interested 
parties  as  early  as  practicable  in  the 
rulemaking  process. 

The  working  group  presented  its 
findings  to  the  ARAC,  which 
recommended  to  the  FAA  that  a  critical 
parts  section  be  added  to  the 
airworthiness  standards  for  both  14  CFR 
parts  27  and  29  (parts  27  and  29). 

The  FAA  has  evaluated  the  ARAC 
recommendations  and  proposes  the 
changes  contained  in  this  document. 

General  Discussion  of  the  Proposals 

The  objective  of  identifying  critical 
parts  is  to  ensure  that  critical  parts  are 
controlled  during  design,  substantiation, 
manufacture,  and  throughout  their 
service  life  so  that  the  risk  of  failure  in 
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service  is  minimized  by  ensuring  that 
the  critical  parts  maintain  their  critical 
characteristics  on  which  certification  is 
based.  Although  manufacturers 
currently  have  various  methods  to 
control  critical  parts,  this  proposal 
would  require  that  the  control  process 
be  formalized  and  submitted  as  part  of 
the  type  certification  process.  This 
proposal  to  address  critical  parts  in  the 
regulations  would  apply  to  parts  27  and 
29.  A  critical  part  would  be  defined  as 
a  part,  the  failure  of  which  could  have 
a  catastrophic  effect  upon  the  rotorcraft, 
and  for  which  critical  characteristics 
have  been  identified  which  must  be 
controlled  to  ensure  the  required  level 
of  integrity.  The  use  of  the  word 
"could"  in  §§  27.602(a)  and  29.602(a)  of 
the  rule  means  that  this  failure 
assessment  should  consider  the  effect  of 
flight  regime  (i.e.,  forward  flight,  hover, 
etc.).  The  operational  environment  need 
not  be  considered.  The  term 
"catastrophic"  means  the  inability  to 
conduct  an  autorotation  to  a  safe 
landing,  without  exceptional  piloting 
skills,  assuming  a  suitable  landing 
surface. 

Paperwork  Reduction  Act 

The  information  collection  associated 
with  this  proposed  rule  is  currently 
covered  under  OMB  control  #2120- 
0018. 

Regulatory  Evaluation  Siunmary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  And  fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4)  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  annually  (adjusted 
for  inflation).  In  conducting  these 
analyses,  the  FAA  has  determined  that 
this  rule:  (1)  will  generate  benefits  that 
justify  its  costs  and  is  not  a  "significant 
regulatory  action"  as  defined  under 
section  3(f)  of  Executive  Order  12866 
and  Department  of  Transportation's 


(DOT)  poUcies  and  procedures  (44  FR 
11034,  February  26,  1979).  In  addition, 
under  the  Regulatory  Flexibility 
Determination,  the  FAA  certifies  that 
this  proposal  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Furthermore, 
this  proposal  will  lessen  restraints  on 
international  trade.  Finally,  the  FAA  has 
determined  that  the  proposal  would  not 
impose  a  federal  mandate  on  state,  local, 
or  tribal  governments,  or  the  private 
sector  of  $100  milUon  per  year.  These 
analyses,  available  in  the  docket,  are 
summarized  below. 

Cost/Benefit  Analysis 

The  FAA  estimates  that  any  costs 
associated  with  the  proposed  rule 
would  be  negligible.  Rotorcraft 
manufacturers  already  have  many 
requirements  (e.g.,  §§  21.31,  21.33, 
21.50,  21.139,  21.143,  27.1529,  and 
29.1529)  to  ensure  the  safety  of  the 
design  manufacture,  maintenance, 
inspection,  and  overhaul  of  rotorcraft 
parts.  All  manufacturers  have  some 
procedures  in  place  to  identify  and 
control  "critical  parts,"  which  are  called 
"flight  safety  peirts,"  "critical  parts," 
"vital  parts,"  or  "identifiable  parts." 
This  proposed  rule  would  merely 
formalize  these  procediu-es  into  a 
Critical  Parts  Plan. 

The  Joint  Aviation  Authorities  (JAA) 
has  indicated  that  it  will  amend  its  Joint 
Aviation  Requirements  (JAR's)  by 
adopting  the  requirements  in  proposed 
§  27.602  and  29.602  and  incorporate  the 
elements  of  the  FAA's  Advisory  Circular 
(AC).  The  benefit  of  the  proposed  rule 
could  result  in  both  improved  safety 
and  cost  savings  fix)m  formalization  and 
harmonization  of  procedures  by 
rotorcraft  manufacturers. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statues,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 


entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  Act.  However,  if  an 
agency  determines  that  a  proposed  or 
final  rule  is  not  exf)ected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  605(b)  of  the  1980  act  provides 
that  the  head  of  the  agency  may  so 
certify  and  an  RFA  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

This  proposed  rule  formalizes  existing 
requirements  and  current  practices  and 
would  result  in  no  more  than  negligible 
costs  to  rotorcraft  manufacturers.  Based 
on  thisYeview,  the  FAA  determined  that 
it  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordinglv, 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  605(b).  the  Federal 
Aviation  Administration  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

International  Trade  Impact  Assessment 

Consistent  with  the  Administration's 
belief  in  the  general  superiority, 
desirability,  and  efficacy  of  free  trade,  it 
is  the  policy  of  the  Administrator  to 
remove  or  diminish,  the  extent  feasible, 
barriers  to  international  trade,  including 
both  barriers  affecting  the  export  of 
American  goods  and  services  to  foreign 
countries  and  those  affecting  the  import 
of  foreign  goods  and  services  into  the 
United  States. 

In  accordance  with  that  policy,  the 
FAA  is  committed  to  develop  as  much 
as  possible  its  aviation  standards  and 
practices  in  harmony  with  its  trading 
partners.  Significant  cost  savings  can 
result  from  this,  both  to  American 
companies  doing  business  in  foreign 
markets,  and  foreign  companies  doing 
business  in  the  United  States. 

This  rule  is  a  direct  action  to  respond 
to  this  policy  by  increasing  the 
harmonization  of  the  U.S.  Federal 
Aviation  Regulations  with  the  European 
Joint  Aviation  Requirements.  The  result 
will  be  a  positive  step  toward  removing 
impediments  to  international  trade. 

Federalism  Implications 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
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it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment, 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  L'nfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104^  on  March  22.  1995. 
requires  each  Federal  agency,  to  the 
e.xtent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  m  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  bv  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act.  2 
LJ.S.C.  1534(a).  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  will  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annuallv  for 
infiation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533.  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantlv  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 


provide  input  in  the  development  of 
regulatory  proposals. 

The  proposed  rule  does  not  contain 
any  Federal  intergovernmental  or 
private  sector  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

List  of  Subjects  in  14  CFR  Parts  27  and 
29 

Air  transportation.  Aircraft,  Aviation 
safety,  Rotorcraft,  Safety. 

The  Proposed  Amendments 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  parts  27  and 
29  as  follows: 

PART  27— AIRWORTHINESS 
STANDARDS:  NORMAL  CATEGORY 
ROTORCRAFT 

1.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701- 
44702.  44704. 

2.  Add  a  new  §  27.602  to  read  as 
follows: 

§27.602    Critical  parts. 

(a)  Critical  Part — A  critical  part  is  a 
part,  the  failure  of  which  could  have  a 
catastrophic  effect  upon  the  rotorcraft, 
and  for  which  critical  characteristics 
have  been  identified  which  must  be 
controlled  to  ensure  the  required  level 
of  integrity. 

(b)  If  the  type  design  includes  critical 
parts,  a  critical  parts  list  shall  be 
established.  Procedures  shall  be 
established  to  define  the  critical  design 


characteristics,  identify  processes  that 
affect  those  characteristics,  and  identify 
the  design  change  and  process  change 
controls  necessary  for  showing 
compliance  with  the  quality  assurance 
requirements  of  part  21  of  this  chapter. 

PART  29— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  ROTORCRAFT 

3.  The  authority  citation  for  part  29 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701- 
44702.  44704. 

4.  Add  a  new  §  29.602  to  read  as 
follows: 

§  29.602    Critical  parts. 

(a)  Critical  Part— A  critical  part  is  a 
part,  the  failure  of  which  could  have  a 
catastrophic  effect  upon  the  rotorcraft. 
and  for  which  critical  characteristics 
have  been  identified  which  must  be 
controlled  to  ensure  the  required  level 
of  integrity. 

(b)  If  the  type  design  includes  critical 
parts,  a  critical  parts  list  shall  be 
established.  Procedures  shall  be 
established  to  define  the  critical  design 
characteristics,  identify  processes  that 
affect  those  characteristics,  and  identify 
the  design  change  and  process  change 
controls  necessary  for  showing 
compliance  with  the  quality  assurance 
requirements  of  part  21  of  this  chapter. 

Issued  in  Washington.  DC.  on  August  17. 
1998. 

Thomas  E.  McSweeny, 

Director.  Aircraft  Certification  Service. 

(FR  Doc.  98-22591  Filed  8-21-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  51,  64,  and  68 

[CC  Docket  Nos.  98-147,  98-11,  98-26,  98- 
32,  98-15.  98-78,  98-91 ;  FCC  98-188] 

Deployment  of  Wireline  Services 
Offering  Advanced 
Telecommunications  Services 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  In  the  order  we  clarify  that 
sections  251  and  252  apply  to  advanced 
telecommunications  facilities  and 
services  offered  by  an  incumbent  local 
exchange  carrier  (LEG)  and  that  the 
facilities  and  equipment  used  by 
incumbent  LECs  to  provide  advanced 
services  are  network  elements  and 
subject  to  section  251(c).  We  deny 
requests  to  forbear  from  application  of 
sections  251(c)  and/or  271,  and  we  deny 
requests  for  large-scale  changes  in 
LATA  boundaries.  We  have  taken  these 
steps  to  meet  one  of  the  fundamental 
goals  to  promote  innovation  and 
investment  by  all  participants  in  the 
telecommunications  marketplace. 

EFFECTIVE  DATE:  September  23,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Kiimey,  Assistant  Division  Chief, 
Policy  and  Program  Planning  Division, 
Common  Cairier  Bureau,  at  202-418- 
1580  or  via  the  Internet  at 
lkinney@fcc.gov  or  Jordan  Goldstein, 
Attorney,  Policy  and  Program  Planning 
Division,  Common  Carrier  Bureau,  at 
202-418-1580  or  via  the  Internet  at 
jgoldste@fcc.gov.  Further  information 
may  also  be  obtained  by  calHng  the 
Common  Carrier  Bureau's  TTY  number: 
202-418-0484.  For  additional 
information  concerning  the  information 
collections  contained  in  this  Order 
contact  Judy  Boley  at  (202)  418-0214,  or 
via  the  Internet  at  jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order 
adopted  August  6,  1998,  and  released 
August  7,  1998.  The  full  text  of  this 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center,  1919  M 
St.,  N.W.,  Room  239,  Washington,  D.C. 
The  complete  text  also  may  be  obtained 
through  the  World  Wide  Web,  at  http:/ 
/wwwr. fcc.gov/Bureaus/Common 
Carrier/Orders/98188,  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  1231  20th 
St.,  N.W.,  Washington,  D.C.  20036. 


Synopsis  of  Order 

A.  Applicability  of  Section  251  (cj  to 
Incumbent  Local  Exchange  Carriers 

1.  Introduction 

1.  In  this  section,  we  address  several 
issues  that  ALTS  raises  in  its  petition 
for  a  declaratory  ruling.  First,  as 
described  in  greater  detail  below,  we 
grant  the  ALTS  petition  to  the  extent  it 
ask.s  the  Commission  to  clarify  that  the 
obligations  of  sections  251  and  252  of 
the  Act  apply  to  advanced  services  and 
the  facilities  used  to  provide  those 
services.  We  hold  that,  pursuant  to  the 
Act  and  our  implementing  orders, 
incumbent  LECs  are  required  to  (1) 
provide  interconnection  for  advanced 
services;  and  (2)  provide  access  to 
unbundled  network  elements,  including 
conditioned  loops  capable  of 
transmitting  high-speed  digital  signals, 
used  by  the  incumbent  LEC  to  provide 
advanced  services.  We  also  note  that 
under  the  plain  terms  of  the  Act, 
incumbent  LECs  have  an  obligation  to 
offer  for  resale,  pursuant  to  section 
251(c)(4),  all  advanced  services  that 
they  generally  provide  to  subscribers 
who  are  not  telecommunications 
carriers.  Finally,  for  the  reasons 
discussed  below,  we  conclude  that 
incumbent  LECs  have  an  obligation 
under  the  statute  and  our  implementing 
rules  to  offer  collocation  arrangements 
that  reduce  unnecessary  costs  and 
delays  for  competitors  and  that  optimize 
the  amount  of  space  available  for 
collocation. 

2.  Statutory  Classification  of  Advanced 
Services 

2.  Before  turning  to  the  specific 
declaratory  ruhngs  requested  by  ALTS, 
we  first  must  address  the  regulatory 
classification  of  "advanced  services." 
The  specific  obligations  of  the  1996  Act 
depend  on  application  of  the  statutory 
categories  established  in  the  Act's 
definitions  section.  In  particular,  we 
consider  whether  advanced  services 
constitute  "telecommunications 
services,"  and,  if  so,  what  type  of 
telecommunications  service. 

a.  Telecommunications  services.  (1) 
Background.  3.  The  obHgations  imposed 
by  sections  251  and  252  of  the  Act  are 
triggered  by  the  provision  of  a 
"telecommunications  service."  Thus,  for 
example,  section  251(a)  requirements 
apply  to  each  "telecommunications 
carrier,"  which  is  to  say,  each  "provider 
of  telecommunications  services." 
Section  251(c)(3)  obligates  incumbent 
LECs  to  provide  unbundled  access  to 
"network  elements,"  which  is  to  say, 
"facilitfiesj  or  equipment  used  in  the 
provision  of  a  telecommunications 


service."  The  Act  defines 
"telecommunications  service"  to  mean 
"the  offering  of  telecommunications  for 
a  fee  directly  to  the  public  *   *   *."It 
defines  "telecommunications"  to  mean 
"the  transmission,  between  or  among 
points  specified  by  the  user,  of 
information  of  the  user's  choosing, 
without  change  in  the  form  or  content 
of  the  information  as  sent  and 
received." 

(2)  Discussion.  4.  We  conclude  that 
advanced  services  are 
telecommunications  services.  The 
Commission  has  repeatedly  held  that 
specific  packet-switched  services  are 
"basic  services,"  that  is  to  say,  pure 
transmission  services.  xDSL  and  packet 
switching  are  simply  transmission 
technologies.  To  the  extent  that  an 
advanced  service  does  no  more  than 
transport  information  of  the  user's 
choosing  between  or  among  user- 
specified  points,  without  change  in  the 
form  or  content  of  the  information  as 
sent  and  received,  it  is 
"telecommunications,"  as  defined  by 
the  Act.  Moreover,  to  the  extent  that 
such  a  service  is  offered  for  a  fee 
directly  to  the  public,  it  is  a 
"telecommunications  service." 

5.  Incumbent  LECs  have  proposed, 
and  are  currently  offering,  a  variety  of 
services  in  which  they  use  xDSL 
technology  and  packet  switching  to 
provide  members  of  the  public  with  a 
transparent,  unenhanced,  transmission 
path.  Neither  the  petitioners,  nor  any 
commenter,  disagree  with  our 
conclusion  that  a  carrier  offering  such  a 
service  is  offering  a 

"telecommunications  service."  An  end- 
user  may  utilize  a  telecommunications 
service  together  with  an  information 
service,  as  in  the  case  of  Internet  access. 
In  such  a  case,  however,  we  treat  the 
two  services  separately:  the  first  service 
is  a  telecommunications  service  (e.g., 
the  xDSL-enabled  transmission  path), 
and  the  second  service  is  an  information 
service,  in  this  case  Internet  access. 

6.  We  note  that,  pursuant  to  the 
Commission's  Computer  Inquiry  and 
Open  Network  Architecture  (ON A) 
proceedings,  BOCs  are  permitted  to  offer 
information  services  on  either  an 
integrated  basis,  i.e.  through  the 
regulated  telephone  company,  or 
through  a  separate  affiliate.  The  BOCs 
are  obligated,  however,  to  unbundle  and 
make  available  to  competing 
information  service  providers  (ISPs):  (1) 
the  network  services  that  underlie  the 
BOCs'  own  information  services 
(pursuant  to  the  Computer  Inquiry 
proceedings);  and  (2)  additional 
network  services  that  the  BOCs  do  not 
use  in  their  information  service 
offerings  (pursuant  to  ONA).  We  note 
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that  BOCs  offering  information  ser\'ices 
to  end  users  of  their  advanced  service 
offerings,  such  as  xDSL,  are  under  a 
continuing  obligation  to  offer  competing 
ISPs  nondiscriminatory  access  to  the 
telecommunications  ser\'ices  utilized  by 
the  BOC  information  services.  In  the 
NPRM,  we  seek  comment  on  whether 
we  should  apply  any  similar  safeguards 
if  a  BOC  affiliate  offers  advanced 
services  in  conjunction  with  a  BOC 
information  service. 

b.  Telephone  exchange  service  or 
exchange  access.  (1)  Background.  7. 
Certain  obligations  under  section  251 
turn  on  whether  the  carrier  is  providing 
"telephone  exchange  service"  or 
"exchange  access."  Pursuant  to  section 
251(c)(2),  an  incumbent  LEC  must 
provide  interconnection  only  "for  the 
transmission  and  routing  of  telephone 
exchange  service  and  exchange  access." 
Section  251(b)  applies  to  each  "local 
exchange  carrier":  section  153(26),  in 
turn,  defines  "local  exchange  carrier"  to 
include  any  person  "engaged  in  the 
provision  of  telephone  exchange  service 
or  exchange  access." 

8.  Prior  to  1996,  the  Communications 
Act  defined  "telephone  exchange 
service"  to  include  "service  within  a 
telephone  exchange,  or  within  a 
connected  system  of  telephone 
exchanges  within  the  same  exchange 
area  operated  to  furnish  to  subscribers 
intercommunicating  service  of  the 
character  ordinarily  furnished  by  a 
single  exchange  and  which  is  covered 
by  the  exchange  service  charge."  In  the 
1996  Act,  Congress  expanded  that 
definition  to  include  "comparable 
service  provided  through  a  system  of 
switches,  transmission  equipment,  or 
other  facilities  (or  combination  thereof) 
by  which  a  subscriber  can  originate  and 
terminate  a  telecommunications 
service."  The  Act  defines  "exchange 
access"  to  mean  "the  offering  of  access 
to  telephone  exchange  services  or 
facilities  for  the  purpose  of  the 
origination  or  termination  of  telephone 
toll  services." 

(2)  Discussion.  9.  We  conclude  that 
advanced  services  offered  by  incumbent 
LECs  are  either  "telephone  exchange 
service"  or  "exchange  access."  At  this 
time,  we  do  not  decide  whether,  or  to 
what  extent,  specific  xDSL-based 
services  offered  by  incumbent  LECs  are 
"telephone  exchange  service"  as 
opposed  to  "exchange  access."  We  note, 
however,  that  this  question  has  been 
raised  in  other  pending  proceedings, 
and  we  will  continue  to  address  it  on  a 
case-by-case  basis. 

10.  Nothing  in  the  statutory  language 
or  legislative  history  limits  these  terms 
to  the  provision  of  voice,  or 
conventional  circuit-switched  service. 


Indeed,  Congress  in  the  1996  .'\ct 
expanded  the  scope  of  the  "telephone 
exchange  service"  definition  to  include, 
for  the  first  time,  "comparable  service" 
provided  by  a  telecommunications 
carrier.  The  plain  language  of  the  statute 
thus  refutes  any  attempt  to  tie  these 
statutory  definitions  to  a  particular 
technology.  Consequently,  we  reject  US 
WEST'S  contention  that  those  terms 
refer  only  to  local  circuit-switched  voice 
telephone  service  or  close  substitutes, 
and  the  provision  of  access  to  such 
services. 

11.  We  note  that  in  a  typical  xDSL 
service  architecture,  the  incumbent  LEC 
uses  a  DSLAM  to  direct  the  end-user's 
data  traffic  into  a  packet-switched 
network,  and  across  that  packet- 
switched  network  to  a  terminating  point 
selected  by  the  end-user.  Every  end- 
user's  traffic  is  routed  onto  the  same 
packet-switched  network,  and  there  is 
no  technical  barrier  to  any  end-user 
establishing  a  connection  with  any 
customer  located  on  that  network  (or. 
indeed,  on  any  network  connected  to 
that  network).  We  see  nothing  in  this 
ser\'ice  architecture  mandating  a 
conclusion  that  advanced  services 
offered  by  incumbent  LECs  fall  outside 
of  the  "telephone  exchange  service"  or 
"exchange  access"  definitions  set  forth 
in  the  Act. 

12.  US  WEST'S  reliance  on  the  fact 
that  the  Commission  in  the  Local 
Competition  Order,  61  PR  45476. 
August  29,  1996,  noted  that  CMRS 
carriers  "provide  local,  two-way 
switched  voice  service,"  as  part  of  the 
analysis  leading  to  its  conclusion  that 
such  carriers  provide  telephone 
exchange  service,  is  misplaced.  The 
Commission  nowhere  suggested  that 
two-way  voice  service  is  a  necessary 
component  of  telephone  exchange 
service.  It  certainly  did  not  suggest  that 
two-way  voice  service  is  a  necessary 
component  of  exchange  access. 

13.  We  also  reject  U  S  WEST'S 
contention  that  it  is  not  subject  to 
section  251(c)  for  its  provision  of 
advanced  services  because  such  services 
are  neither  "telephone  exchange 
services"  nor  "exchange  access 
services."  To  the  extent  that  it  offers 
advanced  services,  U  S  WEST  contends, 
it  is  not  acting  as  a  "local  exchange 
carrier"  or  "incumbent  local  exchange 
carrier."  and  the  obligations  imposed  by 
section  251(c)  on  incumbent  local 
exchange  carriers  do  not  apply.  Because 
we  have  determined  that  advanced 
services  offered  by  incumbent  LECs  are 
telephone  exchange  service  or  exchange 
access,  we  need  not  and  do  not  address 
the  section  251(c)  obligations  of  an 
incumbent  local  exchange  carrier 


offering  services  other  than  telephone 
exchange  service  or  exchange  access. 

3.  Interconnection 

a.  Background.  14.  Section  251(a)  of 
the  Act  requires  all 
"telecommunications  carriers  "  to 
"interconnect  directly  or  indirectlv  with 
the  facilities  and  equipment  of  other 
telecommunications  carriers."  Section 
251(c)(2)  imposes  interconnection 
obligations  on  incumbent  LECs  for 
purposes  of  transmitting  and  routing 
telephone  exchange  or  exchange  access 
traffic. 

b.  Discussion.  15.  We  agree  with 
ALTS  that  the  interconnection 
obligations  of  section  251  of  the  Act 
apply  equally  to  facilities  and 
equipment  used  to  provide  data 
transport  functionalitv  and  voice 
functionality.  Because  advanced 
ser\ices  that  provide  members  of  the 
public  with  a  transparent,  unenhanced 
transmission  path  are 
telecommunications  services,  all 
carriers  offering  such  services  are 
subject  to  the  requirements  of  section 
251(a).  including  the  interconnection 
obligation  set  out  in  section  251(a)(1)   In 
addition,  because  such  services  offered 
by  an  incumbent  LEC  are  either 

"telephone  exchange  services"  or 
"exchange  access."  the  incumbent  LEC 
is  subject  to  the  interconnection 
obligations  of  section  251(c).  Thus,  anv 
telecommunications  carrier  in  need  of 
interconnection  with  an  incumbent  LEC 
network  "for  purposes  of  transmittmg 
and  routing  telephone  exchange  traffic 
or  exchange  access  traffic  or  both  "  is 
entitled  to  interconnection  pursuant  to 
section  251(c)(2)  of  the  Act. 

16.  For  purposes  of  determining  the 
interconnection  obligation  of  carriers, 
the  Act  does  not  draw  a  regulatory 
distinction  between  voice  and  data 
services.  In  particular,  the  Commission 
drew  no  such  distinction  in  the  Local 
Competition  Order,  when  if  required 
incumbent  LECs  to  offer  interconnection 
with  competitors  for  the  transmission 
and  routing  of  telephone  exchange  and 
exchange  access  traffic.  Thus,  the 
interconnection  obligations  of 
incumbent  LECs  apply  to  packet- 
switched  as  well  as  circuit-switched 
services. 

17.  The  ability  of  competitive  LECs  to 
interconnect  with  incumbent  LEC  data 
networks  "will  permit  all  carriers, 
including  small  entities  and  small 
incumbent  LECs,  to  plan  regional  or 
national  networks  using  the  same 
interconnection  points  in  similar 
networks  nationwide."  Our  rules  make 
it  possible  for  competing 
telecommunications  providers  to  offer 
seamless  service  to  end-u;.ers  by 
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interconnecting  with  incumbents' 
networks.  We  therefore  grant  the  ALTS 
request  that  we  declare  that  the 
interconnection  obligations  of  sections 
251(a)  and  251(c)(2)  apply  to 
inc;umbents'  packet-switched 
telecommunications  networks  and  the 
telecommunications  services  offered 
over  them. 

18.  We  reject  BellSouth's  argument 
that  Congress  intended  that  section 
251(c)  not  apply  to  new  technology  not 
yet  deployed  in  1996.  Nothing  in  the 
statute  or  legislative  history  indicates 
that  it  was  intended  to  appiv  only  to 
existing  technology.  Moreover.  Congress 
was  well  aware  of  the  Internet  and 
packet-switched  .services  in  1996,  and 
the  statutory  terms  do  not  include  any 
exemption  for  those  services. 

4.  Unbundled  Network  Elements 

n.  Background.  19.  We  next  consider 
the  unbundling  obligations  of  section 
251(c)(3).  Section  251(c)(3)  requires 
incumbent  LECs  to  "provide,  to  any 
requesting  telecommunications  carrier 
for  the  provision  of  a 
telecommunications  service, 
nondiscriminatory  access  to  network 
elements  on  an  unbundled  basis  at  any 
technically  feasible  point  on  rates. 
terms,  and  conditions  that  are  just, 
reasonable,  and 

nondiscriminatory   *    *   "."Section 
153(29)  defines  "network  element"  to 
include  any  "facility  or  equipment  used 
in  the  provision  of  a 

telecommunications  service"  along  with 
the  "features,  functions,  and  capabilities 
that  are  provided  by  means  of  such 
facility  or  equipment."  The  Commission 
noted  in  the  Local  Competition  Order. 
however,  that  section  251(d)(2)  gave  it 
authority  "to  refrain  from  requiring 
incumbent  LECs  to  provide  all  network 
elements  for  which  it  is  technically 
feasible  to  provide  access."  In 
considering  whether  to  refrain  from 
requiring  the  unbundling  of  a  particular 
network  element,  the  Commission  is  to 
weigh  the  standards  set  out  in  section 
251fd)(2),  as  well  as  any  other  standards 
the  Commission  considers  consistent 
with  the  objectives  of  the  1996  Act. 

20.  So  as  to  "promote  efficient,  rapid, 
and  widespread  new  entrv,"  the 
Commission  identified  a  minimum  list 
of  seven  network  elements  that 
incumbent  LECs  must  make  available  to 
new  entrants.  The  Commission  did  not 
identify  DSLAMs  or  packet  switches  as 
network  elements  that  incumbent  LECs 
must  unbundle.  It  emphasized, 
however,  that  its  list  was  a  minimum 
one,  because  an  exhaustive  list  would 
not  accommodate  changes  in  technologv 
or  differing  local  conditions.  Further, 
the  Commission  noted  that  it  might 


identify  "additional,  or  perhaps 
different"  unbundling  requirements  in 
the  future. 

b.  Discussion.  (1)  Loops.  21.  We  grant 
the  ALTS  request  for  a  declaratory 
ruling  that  incumbent  LECs  are 
required,  pursuant  to  .section  251(c)(3) 
of  the  Act.  to  provide  unbundled  loops 
capable  of  transporting  high  speed 
digital  signals.  ALTS  asserts  that 
competitive  LECs  are  having  extreme 
difficulty  obtaining  the  digital  loops 
needed  to  provide  advanced  services. 
We  agree  with  ALTS  that,  if  we  are  to 
promote  the  deployment  of  advanced 
telecommunications  capability  to  all 
Americans,  competitive  LECs  must  be 
able  to  obtain  access  to  incumbent  LEC 
xDSL-capable  loops  on  an  unbundled 
and  nondiscriminatory  basis. 

22.  In  the  Local  Competition  Order, 
the  Commission  identified  the  local 
loop  as  a  network  element  that 
incumbent  LECs  must  unbundle  "at  any 
technically  feasible  point."  It  defined 
the  local  loop  to  include  "two-wire  and 
four-wire  loops  that  are  conditioned  to 
transmit  the  digital  signals  needed  to 
provide  services  such  as  ISDN,  ADSL, 
HDSL,  and  DSl-level  signals."  To  the 
extent  technically  feasible,  incumbent 
LECs  must  "take  affirmative  steps  to 
condition  existing  loop  facilities  to 
enable  requesting  carriers  to  provide 
services  not  currently  provided  over 
such  facilities."  For  example,  if  a  carrier 
requests  an  unbundled  loop  for  the 
provision  of  ADSL  service,  and  specifies 
that  it  requires  a  loop  free  of  loading 
coils,  bridged  taps,  and  other  electronic 
impediments,  the  incumbent  must 
condition  the  loop  to  those 
specifications,  subject  only  to 
considerations  of  technical  feasibility. 
The  incumbent  may  not  deny  such  a 
request  on  the  ground  that  it  does  not 
itself  offer  advanced  services  over  the 
loop,  or  that  other  advanced  services 
that  the  competitive  LEC  does  not 
intend  to  offer  could  be  provided  over 
the  loop.  As  the  Commission  stated  in 
the  Local  Competition  Order,  "section 
251(c)(3)  does  not  limit  the  types  of 
telecommunications  services  that 
competitors  may  provide  over 
unbundled  elements  to  those  offered  by 
the  incumbent  LEC." 

23.  The  incumbent  LECs'  obligation  to 
provide  requesting  carriers  with  fully 
functional  conditioned  loops  extends  to 
loops  provisioned  through  remote 
concentration  devices  such  as  digital 
loop  carriers  (DLC).  The  Commission 
concluded  in  the  Local  Competition 
Order  that  it  was  "technically  feasible" 
to  unbundle  loops  that  pass  through  an 
integrated  DLC  or  similar  remote 
concentration  devices,  and  required 


incumbent  LECs  to  unbundle  such  loops 
for  competitive  LECs. 

24.  To  the  extent  that  a  competitive 
LEC  cannot  obtain  nondiscriminatory 
access  to  an  xDSL-capable  loop,  or  any 
other  loop  capabilities  to  which  it  is 
entitled  by  virtue  of  section  251(c)(3) 
and  the  Local  Competition  Order,  the 
competitive  LEC  can  pursue  remedies 
before  the  Commission  and  the 
appropriate  state  commissions.  We  note 
that  the  Commission  has  recently 
adopted  an  expedited  complaint  process 
to  resolve  these  types  of  competitive 
issues  in  an  accelerated  fashion, 

25.  Under  our  existing  rules, 
incumbent  LECs  are  also  required  to 
provide  competing  carriers  with 
nondiscriminatory  access  to  the 
operations  support  systems  (OSS) 
functions  for  pre-ordering,  ordering,  and 
provisioning  loops.  If  new  entrants  are 
to  have  a  meaningful  opportunity  to 
compete,  they  must  be  able  to  determine 
during  the  pre-ordering  process  as 
quickly  and  efficiently  as  can  the 
incumbent,  whether  or  not  a  loop  is 
capable  of  supporting  xDSL-based 
services.  An  incumbent  LEC  does  not 
meet  the  nondiscrimination  requirement 
if  it  has  the  capability  electronically  to 
identify  xDSL-capable  loops,  either  on 
an  individual  basis  or  for  an  entire 
central  office,  while  competing 
providers  are  relegated  to  a  slower  and 
more  cumbersome  process  to  obtain  that 
information.  In  the  NPRM  below,  we 
seek  comment  on  whether  we  should 
adopt  any  additional  rules  to  ensure  that 
competing  providers  have 
nondiscriminatory  access  to  the  loop 
information  they  need  to  provide 
advanced  services. 

(2)  Other  Network  Elements.  26.  We 
further  grant  ALTS'  petition  to  the 
extent  that  ALTS  requests  a  declaratory 
ruling  that  advanced  services  are 
telecommunications  services,  and  that 
the  facilities  and  equipment  used  to 
provide  advanced  services  are  network 
elements  subject  to  the  obligations  in 
section  251(c).  Given  our  conclusion 
above  that  advanced  services  offered  by 
incumbent  LECs  are 
telecommunications  services,  all 
equipment  and  facilities  used  in  the 
provision  of  advanced  services  are 
"network  elements"  as  defined  by 
section  153(29). 

27.  We  seek  comment  in  the  NPRM 
below  on  the  specific  unbundling 
obligations  that  would  apply  to  the 
network  elements  used  to  provide 
advanced  services.  We  note,  for 
example,  that  the  section  251(c)(3) 
unbundling  requirement  is  subject  to 
the  question  of  technical  feasibility.  We 
seek  comment  in  the  NPRM  on  whether 
the  Commission  should  weigh  any 
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criteria  under  section  251(d)(2)  other 
than  those  expressly  listed  in  that 
provision  to  determine  the  extent  to 
which  network  elements  used  to 
provide  advanced  services  should  be 
unbundled. 

5.  Resale  Obligations  Under  Section 
251(c)(4) 

(a)  Background.  28.  Section  251(c)(4) 
requires  incumbent  LECs  to  offer  for 
resale  at  wholesale  rates  "any 
telecommunications  service  that  the 
carrier  provides  at  retail  to  subscribers 
who  are  not  telecommunications 
carriers."  The  Commission  held  in  the 
Local  Competition  Order  that  this 
obligation  extends  to  all 
telecommimications  services,  not 
merely  voice  services,  that  an 
incumbent  LEG  provides  to  subscribers 
who  are  not  telecommunications 
carriers.  The  Commission  concluded 
that  an  incumbent  LEC  must  establish  a 
wholesale  rate  for  every  retail  service 
that:  (1)  meets  the  statutory  definition  of 
a  "telecommunications  service,"  and  (2) 
is  provided  at  retail  to  subscribers  who 
are  not  telecommunications  carriers. 
The  Commission  concluded,  however, 
that  exchange  access  services  are 
generally  offered  to  telecommunications 
carriers  rather  than  retail  subscribers, 
and  thus  were  not  subject  to  the 
provisions  of  section  251(c)(4). 

(b)  Discussion.  29.  Given  our 
determination  above  that  advanced 
services  offered  by  incumbent  LECs  are 
telecommunications  services,  by  the 
plain  terms  of  the  Act,  incumbent  LECs 
have  the  obligation  to  offer  for  resale, 
pursuant  to  section  251(c)(4),  all 
advanced  services  that  they  generally 
provide  to  subscribers  who  are  not 
telecommunications  carriers.  The 
Commission  in  the  Local  Competition 
Order  similarly  emphasized  that  the 
resale  obligation  extends  to  all  such 
telecommunications  services,  including 
advanced  services. 

30.  To  the  extent  that  advanced 
services  cue  local  exchange  services, 
they  are  subject  to  the  resale  provisions 
of  section  251(c)(4).  In  the  Local 
Competition  Order,  however,  the 
Commission  concluded  that  exchange 
access  services  are  not  subject  to  the 
provisions  of  section  251(c)(4)  because 
"[t]he  vast  majority  of  purchasers  of 
interstate  access  services  are 
telecommunications  carriers,  not  end 
users."  To  the  extent  that  advanced 
services  are  exchange  access  services, 
we  beUeve  that  advanced  services  are 
fundamentally  different  from  the 
exchange  access  services  that  the 
Commission  referenced  in  the  Local 
Competition  Order  and  concluded  were 
not  subject  to  section  251(c)(4).  We 


expect  that  advanced  services  will  be 
offered  predominantly  to  residential  or 
business  users  or  to  Internet  service 
providers.  None  of  these  purchasers  are 
telecommunications  carriers.  We 
examine  this  issue  further  and  propose 
specific  requirements  in  the  NPRM 
below. 

6.  Collocation 

a.  Background.  31.  In  order  to  provide 
advanced  services,  new  entrants  may 
need  to  collocate  equipment  on  the 
incumbent  LECs  premises  for 
interconnection  and  access  to  network 
elements.  Congress  recognized 
competing  providers'  need  for 
collocation  in  section  251(c)(6)  of  the 
Act,  which  requires  incumbent  LECs  to 
provide  "for  the  physical  collocation  of 
equipment  necessary  for 
interconnection  or  access  to  unbundled 
network  elements  at  the  premises  of  the 
local  exchange  carrier,  except  that  the 
carrier  may  provide  for  virtual 
collocation  if  the  local  exchange  carrier 
demonstrates  to  the  State  commission 
that  physical  collocation  is  not  practical 
for  technical  reasons  or  because  of  space 
limitations."  In  the  Local  Competition 
Order,  the  Commission  implemented 
specific  minimum  requirements  to 
implement  the  collocation  requirements 
of  section  251(c)(6).  The  Commission 
adopted  rules  for,  among  other  things, 
space  allocation  and  exhaustion,  types 
of  equipment  that  could  be  collocated, 
and  LEC  premises  where  parties  could 
collocate  equipment. 

32.  ALTS  asserts  that  excessive  rates 
and  unreasonably  burdensome  terms 
and  conditions  for  collocation  are 
blocking  competitive  entry  into  data 
service  markets.  As  a  result,  ALTS 
requests  that  we  initiate  proceedings  to 
help  ensure  implementation  of  section 
251  and  252  of  the  Act  with  respect  to 
deployment  of  advemced  services. 
Among  other  requests,  ALTS  asks  us  to 
exercise  our  authority  under  section 
251(c)(6)  of  the  Act  and  establish 
additional  rules  governing  collocation 
arrangements. 

b.  Discussion.  33.  We  conclude  that 
the  availability  of  cost  efficient 
collocation  arrangements  is  essential  for 
the  deployment  of  advanced  services  by 
facilities-based  competing  providers. 
Given  incumbent  LECs'  statutory  duty 
to  provide  physical  collocation  on  just, 
reasonable,  and  nondiscriminatory 
rates,  terms,  and  conditions,  we  believe 
that  incumbent  LECs  have  a  statutory 
obligation  to  offer  cost  efficient  and 
flexible  collocation  arrangements.  In 
addition,  we  expect  that  incumbent 
LECs  will  fulfill  their  statutory 
collocation  duty  by  taking  steps  to  offer 
collocation  arrangements  that  permit 


new  entrants  to  provide  advanced 
services  using  equipment  that  the  new 
entrant  provides.  Such  steps  include 
offering  collocation  to  competing 
providers  in  a  manner  that  reduces 
unnecessary  costs  and  delays  for  the 
competing  providers  and  that  optimizes 
the  amount  of  space  available  for 
collocation.  We  conclude  that  measures 
that  optimize  the  available  collocation 
space  and  that  reduce  costs  and  delays 
for  competing  providers  are  consistent 
with  an  incumbent  LECs  obligation 
under  both  the  statute  and  our  rules.  In 
addition,  we  agree  with  ALTS  that  we 
should  build  upon  our  current  physical 
and  virtual  collocation  requirements 
adopted  in  the  Expanded 
Interconnection  and  Local  Competition 
proceedings  to  ensure  that  our  rules 
promote,  to  the  greatest  extent  possible, 
the  rapid  deployment  of  advanced 
telecommunications  capability  to  all 
Americans.  We.  therefore,  propose 
specific  additional  physical  and  virtual 
collocation  requirements  in  the  NPRM 
below. 

B.  Forbearance  and  LATA  Boundary 
Modifications 

1.  Background 

34.  As  discussed  above,  sections 
251(c)(3)  and  (4)  require  incumbent 
LECs  to  provide  nondiscriminatory 
access  to  unbundled  network  elements 
and  to  offer  for  resale,  at  wholesale 
rates,  any  telecommunications  service 
the  carrier  provides  at  retail.  Section 
271(b)(1)  provides  that  a  BOC  or  BOG 
affiliate  "may  provide  interLATA 
services  originating  in  any  of  its  in- 
region  States"  only  "if  the  Commission 
approves  the  application  of  such 
company  for  such  State  under  [section 
271(d)(3))."  Under  section  271(d)(3).  the 
Commission  may  grant  a  BOC 
authorization  to  originate  in-region, 
interLATA  services  only  if  it  finds  that 
the  BOC  has  met  the  competitive 
checklist  set  forth  in  section  271(c)(2)(B) 
and  other  statutory  requirements. 

35.  Section  706(a)  of  the  1996  Act 
instructs  the  Commission  and  each  state 
commission  to  "encourage  the 
deployment  on  a  reasonable  and  timely 
basis  of  advanced  telecommunications 
capability  to  all  Americans  *  *   *  by 
utilizing,  in  a  manner  consistent  with 
the  public  interest,  convenience,  and 
necessity,  price  cap  regulation, 
regulatory  forbearance,  measures  that 
promote  competition  in  the  local 
teleconumuiications  market,  or  other 
regulating  methods  that  remove  barriers 
to  infrastructure  investment." 

36.  Section  10  of  the  Communications 
Act  requires  the  Commission  to  forbear 
from  applying  any  regulation  or  any 


45138  Federal  Register/ Vol.  63.  No.  163 /Monday.  August  24,  1998 /Rules  and  Regulat 


ions 


provision  of  the  Communications  Act  to 
telecommunications  carriers  or 
telecommunications  services,  or  classes 
thereof,  if  the  Commission  determines 
that  certain  conditions  are  satisfied. 
Section  10(d)  specifies,  however,  that 
"[elxcept  as  provided  in  section  251(0. 
the  Commission  may  not  forbear  from 
applying  the  requirements  of  section 
251(c)  or  271  under  (section  10{a)l  until 
it  determines  that  those  requirements 
have  been  fully  implemented."' 

37.  In  their  petitions,  Ameritech.  U  S 
WEST.  Bell  Atlantic,  and  SBC  seek 
regulatory  relief  from  the  application  of 
section  251  and/or  section  271  through 
Commission  forbearance  from  applying 
those  sections  or  through  LATA 
boundary  changes.  Recognizing  that  the 
Commission  may  not  forbear  from 
application  of  sections  251(c)  and  271 
under  section  10(a)  until  the 
requirements  in  those  sections  have 
been  fully  implemented,  petitioners 
seek  forbearance  pursuant  to  section 
706(a).  Petitioners  contend  that  section 
706(a)  constitutes  an  independent  grant 
of  forbearance  authority  that 
encompasses  the  ability  to  forbear  from 
sections  251(c)  and  27i.  Ameritech.  Bell 
Atlantic,  and  U  S  WEST  seek  regulatory 
relief  not  only  to  provide  xDSL-based 
services  to  end  users,  but  also  to  obtain 
freedom  to  become  Internet  backbone 
providers.  Ameritech  and  U  S  WEST, 
notwithstanding  their  request  here  for 
LATA  boundary  changes,  argue  that  this 
relief  would  not  affect  their  compliance 
with  section  271  for  voice  services. 

2.  Discussion 

a.  Forbearance.  38.  After  reviewing 
the  language  of  section  706(a).  its 
legislative  history,  the  broader  statutory 
scheme,  and  Congress'  policy  objectives, 
we  agree  with  numerous  commenters 
that  section  706(a)  does  not  constitute 
an  independent  grant  of  forbearance 
authority  or  of  authority  to  employ  other 
regulating  methods.  Rather,  we 
conclude  that  section  706(a)  directs  the 
Commission  to  use  the  authority  granted 
in  other  provisions,  including  the 
forbearance  authority  under  section 
10(a).  to  encourage  the  deployment  of 
advanced  services. 

39.  To  determine  whether  section 
706(a)  constitutes  an  independent  grant 
of  forbearance  authority,  we  look  first  to 
the  text  of  the  statute.  We  recognize  that 
the  language  of  section  706  directs  the 
Commission  to  encourage  the 
deployment  of  advanced  services  "by 
utilizing  *   *   *  regulatory  forbearance 
*   '   *   ."  It  is  not  clear  from  the  text  of 
section  706(a).  however,  whether 
Congress  intended  that  provision  to 
constitute  an  independent  grant  of 
forbearance  authority,  or,  alternatively, 


a  directive  that  the  Commission  use 
forbearance  authority  granted 
elsewhere,  in  encouraging  the 
deployment  of  advanced  services. 

40.  Because  the  language  of  section 
706(a)  does  not  make  clear  whether 
section  706(a)  constitutes  an 
independent  grant  of  forbearance 
authority,  we  look  to  the  broader 
statutory  scheme,  its  legislative  history, 
and  the  underlying  policy  objectives  to 
resolve  the  ambiguity.  We  examine  the 
structure  of  the  1996  Act  as  a  whole.  As 
the  courts  have  recognized,  "Itjhe  literal 
language  of  a  provision  taken  out  of 
context  cannot  provide  conclusive  proof 
of  congressional  intent,  any  more  than 
a  word  can  have  meaning  without 
context  to  illuminate  its  use."  Rather, 
when  we  are  "charged  with 
understanding  the  relationship  between 
two  different  provisions  within  the 
same  statute,  we  must  analyze  the 
language  of  each  to  make  sense  of  the 
whole." 

41.  As  stated  above,  section  10(d) 
expressly  forbids  the  Commission  from 
forbearing  from  the  requirements  of 
sections  251(c)  and  271  "until  it 
determines  that  those  requirements  have 
been  fully  implemented."  There  is  no 
language  in  section  10  that  carves  out  an 
exclusion  from  this  prohibition  for 
actions  taken  pursuant  to  section  706. 

42.  If  section  706(a)  were  an 
independent  grant  of  authority,  as  the 
BOCs  argue,  then  it  would  allow  us  to 
forbear  from  applying  sections  251(c) 
and  271  regardless  of  whether  either 
section  were  fully  implemented. 
Sections  251(c)  and  271  are 
cornerstones  of  the  framework  Congress 
estabhshed  in  the  1996  Act  to  open 
local  markets  to  competition.  The 
central  importance  of  these  provisions  is 
reflected  in  the  fact  that  they  are  the 
only  two  provisions  that  Congress 
carved  out  in  limiting  the  Commission's 
otherwise  broad  forbearance  authority 
under  section  10.  We  find  it 
unreasonable  to  conclude  that  Congress 
would  have  intended  that  section  706 
allow  the  Commission  to  eviscerate 
those  forbearance  exclusions  after 
having  expressly  singled  out  sections 
251(c)  and  271  for  different  treatment  in 
section  10. 

43.  We  are  not  persuaded  by  Bell 
Atlantic's  argument  that  a  conclusion 
that  section  706(a)  confers  no 
independent  authority  would  make  that 
section  redundant.  On  the  contrary,  we 
conclude  that  section  706(a)  gives  this 
Commission  an  affirmative  obligation  to 
encourage  the  deployment  of  advanced 
services,  relying  on  our  authority 
established  elsewhere  in  the  Act.  Our 
actions  and  proposals  in  this  Order  and 


NPRM  make  clear  that  this  obligation 
has  substance. 

44.  Furthermore,  we  find  nothing  in 
the  legislative  history  of  section  706  to 
indicate  that  Congress  gave  us 
independent  authority  in  section  706(a) 
to  forbear  from  provisions  of  the  Act. 
Section  706  was  adopted 
contemporaneously  with  the 
forbearance  authority  in  section  10,  with 
section  706  contained  in  section  304  of 
the  Senate  version  of  the 
Communications  Act  of  1996,  and  the 
forbearance  authority  that  was  later 
included  in  section  io  contained  in 
section  303  of  that  bill.  Thus,  when 
enacting  section  706,  Congress  was  well 
aware  of  the  explicit  exclusions  of  our 
forbearance  authority  in  section  10(d). 
Congress  presumably  would  have  stated 
explicitly  that  those  exclusions  would 
not  apply  to  forbearance  under  section 
706  had  it  so  intended.  We  are  not 
persuaded  by  Ameritech 's  argument  that 
the  statement  in  the  Senate  Commerce 
Committee's  Report  that  section  706  is 
intended  as  a  "fail-safe"  indicates  that 
Congress  provided  independent 
forbearance  authority  in  section  706(a). 
The  Senate  Commerce  Committee's 
Report  makes  clear  that  section  706 
"ensures  that  advanced 
telecommunications  capability  is 
promptly  deployed  by  requiring  the 
[Commission]  to  initiate  and  complete 
regular  inquiries,"  and  then  take 
immediate  action  if  it  determines  that 
such  capability  is  not  being  deployed  to 
all  Americans.  The  Report  does  not 
clarify,  however,  whether  section  706  is 
an  independent  grant  of  regulatory 
authority  or  directs  the  Commission  to 
use  regulatory  measures  granted  in  other 
provisions  of  the  Act. 

45.  Moreover,  as  a  matter  of  policy, 
we  believe  that  interpreting  section  706, 
not  as  an  independent  grant  of 
authority,  but  rather,  as  a  direction  to 
the  Commission  to  use  the  forbearance 
authority  granted  elsewhere  in  the  Act, 
will  further  Congress'  objective  of 
opening  all  telecommunications  markets 
to  competition,  including  the  market  for 
advanced  services.  As  discussed  above, 
because  of  the  central  importance  of  the 
requirements  in  sections  251(c)  and  271 
to  opening  local  markets  to  competition, 
we  consider  these  sections  to  be 
cornerstones  of  the  framework  Congress 
established  in  the  1996  Act.  We  find 
that  this  conclusion  that  section  706 
does  not  provide  the  statutory  authority 
to  forbear  from  sections  251(c)  and  271 
will  better  promote  Congress'  objectives 
in  the  Act. 

46.  For  the  foregoing  reasons,  we 
conclude  that,  in  light  of  the  statutory 
language,  the  framework  of  the  1996 
Act,  its  legislative  history,  and  Congress' 


Federal  Register / Vol.  63,  No.  163 /Monday.  August  24.  1998 /Rules  and  Regulations  45139 


policy  objectives,  the  most  logical 
statutory  interpretation  is  that  section 
706  does  not  constitute  an  independent 
grant  of  authority.  Rather,  the  better 
interpretation  of  section  706  is  that  it 
directs  us  to  use,  among  other  authority, 
our  forbearance  authority  under  section 
10(a)  to  encourage  the  deployment  of 
advanced  services.  Under  section  10(d). 
we  may  not  use  that  authority  to  forbear 
from  applying  the  requirements  of 
section  251(c)  and  271  prior  to  their  full 
implementation.  Petitioners  do  not 
suggest  that  either  section  251(c)  or 
section  271  has  been  fully  implemented, 
and  we  have  no  record  on  which  to 
determine  that  either  has  been  fully 
implemented.  We,  therefore,  deny  the 
BOC  requests  that  we  forbear  from 
applying  the  requirements  of  sections 
251(c)  and  271.  We  seek  comment  in  the 
NPRM  below  on  whether  there  are 
avenues  other  than  forbearance  that 
might  allow  us  to  lessen  the  obligations 
of  these  sections  in  appropriate 
circumstances. 

47.  Ameritech  also  requests 
forbearance  pursuant  to  section  706 
from  application  of  section  272's 
requirements  if  we  grant  its  request  to 
forbear  from  applying  section  271 's 
requirements.  Because  we  deny  that 
request  for  section  271  forbearance,  we 
also  deny  Ameritech 's  request  for 
section  272  forbearance. 

48.  In  addition,  SBC  requests 
forbearance,  under  section  10:  (1)  from 
the  dominant  treatment  of  ADSL  service 
to  the  extent  that  treatment  results  in 
the  imposition  of  tariff  filing 
requirements  and  other  obligations 
under  the  Act  and  under  parts  61  and 
69  of  the  Commission's  rules;  and  (2) 
from  the  obligations  of  section  252(i). 
Section  10(a)  requires  us  to  forbear  from 
the  application  of  a  statutory  provision 
or  regulation  if  we  determine  that 
specific  criteria  are  met.  We  conclude, 
on  the  record  before  us,  that  SBC  has 
not  demonstrated  that  the  relief  it 
requests  pursuant  to  section  10  meets 
these  criteria.  In  particular,  to  the  extent 
that  advanced  services  are  offered  by  an 
incumbent  LEC,  we  find,  on  the  record 
before  us,  that  it  is  consistent  with  the 
public  interest  to  subject  such 


incumbents  to  full  incumbent  LEC 
regulation.  We  therefore  deny  SBC's 
requests  for  forbearance  under  section 
10.  We  note,  however,  that,  in  the 
NPRM  below,  we  address  the  regulator\' 
status  of  an  advanced  services  affiliate 
that  competes  without  any  unfair 
advantages  derived  from  its  affiliation 
with  the  incumbent.  In  particular,  we 
tentatively  conclude  below  that  such  an 
affiliate,  to  the  extent  it  provides 
interstate  exchange  access  services, 
should,  under  existing  Commission 
precedent,  be  presumed  to  be 
nondominant  and  should  not  be 
required  to  file  tariffs  for  its  provision 
of  any  interstate  services  that  are 
exchange  access. 

b.  LATA  Boundary  Modifications.  49. 
As  an  alternative  to  forbearance  from 
enforcing  section  271,  Ameritech,  Bell 
Atlantic  and  U  S  WEST  request  that  the 
Commission  permit  them  to  change 
LATA  boundaries  pursuant  to  section 
3(25)  of  the  Communications  Act  in 
order  to  create  a  large-scale  "LATA  "  for 
packet-switched  services.  We  decline  to 
grant  petitioners'  requests  for  large-scale 
changes  in  LATA  boundaries. 

50.  Although  section  3(25)(B)  of  the 
Act  permits  a  BOC  to  modify  LATA 
boundaries  upon  Commission  approval, 
we  conclude  that  petitioners'  requests 
for  large-scale  changes  in  LATA 
boundaries  amount  to  more  than 
requests  for  "modified"  LATAs  as  that 
term  is  used  in  section  3(25)(B).  In  MCI 
V.  AT6-T,  the  Supreme  Court  held  that 
the  Commission's  authority  to  "modify  " 
portions  of  the  Communications  Act 
means  "moderate  change"  and  not 
"basic  and  fundamental  changes  in  the 
scheme  created  by  (the  section  at  issue]" 
We  conclude  that  such  large-scale 
changes  in  LATA  boundaries  for  packet- 
switched  services  as  proposed  by 
petitioners  would  effectively  eliminate 
LATA  boundaries  for  such  services. 

51.  Such  far-reaching  and 
unprecedented  relief  could  effectively 
eviscerate  section  271  and  circumvent 
the  procompetitive  incentives  for 
opening  the  local  market  to  competition 
that  Congress  sought  to  achieve  in 
enacting  section  271  of  the  Act.  We 
conclude,  therefore,  that  the  requests  for 


large-scale  changes  in  LATA 
boundaries,  such  as  Ameritech's  request 
for  a  global,  "data  LATA."  are 
functionally  no  different  than 
petitioners  "  requests  that  we  forbear 
from  applying  section  271  to  their 
provision  of  these  services.  It  would 
exalt  form  over  substance  if  we  were  to 
grant  the  requested  large-scale  changes 
in  LATA  boundaries.  In  the  .NPRM 
below,  we  seek  comment  on  whether 
the  Commission  should,  in  certain 
circumstances,  modify'  LATA 
boundaries  to  provide  targeted  relief. 

C.  Ordering  Clauses 

52.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  1-4,  10,  201,  202, 
251-254,  271,  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151-154,  160,  201, 
202,  251-254,  271,  and  303(r).  the  order 
is  hereby  adopted.  The  requirements 
adopted  in  this  Order  shall  become 
effective  September  23,  1998. 

53.  It  is  further  ordered  that,  pursuant 
to  sections  1-4,  10,  201,  202,  251-254. 
271,  and  303(r)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C.  151- 
154, 160, 201, 202,  251-254,  271,  272. 
and  303(r),  the  Petitions  filed  by  ALTS. 
Ameritech,  SBC,  U  S  WEST,  and  Bell 
Atlantic  are  granted  to  the  extent 
described  herein  and  otherwise  denied. 

54.  It  is  further  ordered  that,  pursuant 
to  sections  1-4.  10.  201,  202.  251-254. 
271.  and  303(r)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C.  151- 
154,  160, 201, 202, 251-254, 271,  and 
303(r),  the  Petition  filed  by  the  Alliance 
for  Public  Technology  is  granted  to  the 
extent  described  herein. 

List  of  Sub)ects  in  47  CFR  Parts  51 ,  64, 
and  68 

Communications  common  carriers. 
Communications  equipment.  Local 
exchange  carrier.  Telecommunications, 
Telephone. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc  98-22598  Filed  8-21-98;  8:45  am] 
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Deployment  of  Wireline  Services 
Offering  Advanced 
Telecommunications  Services 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  On  August  7.  1998.  the 
Commission  released  a  Notice  of 
Proposed  Rulemaking  (NPRM) 
addressing  deployment  of  wireline 
services  offering  advanced 
telecommunications  capability.  The 
NPRM  is  intended  to  obtain  comment 
on  how  to  facilitate  deployment  of 
advanced  services  and  promote 
competition  in  the  advanced  services 
marketplace. 

DATES:  Comments  are  due  on  or  before 
September  25.  1998  and  replv 
comments  are  due  on  or  before  October 
16.  1998.  Written  comments  bv  the 
public  on  the  proposed  information 
collections  are  due  September  23,  1998. 
ADDRESSES:  Comments  and  reply 
comments  should  be  sent  to  Office  of 
the  Secretary-.  Federal  Communications 
Commission.  1919  M  Street,  N.W., 
Room  222.  Washington.  D.C.  20554. 
with  a  copy  to  Janice  Myles  of  the 
Common  Carrier  Bureau.  1919  M  Street. 
N.W.,  Room  544.  Washington.  D.C. 
20554.  Parties  should  also  file  one  copy 
of  any  documents  filed  in  this  docket 
with  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  1231  20th  St.,  N.W.,  Washington, 
D.C.  20036.  In  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judy  Boley.  Federal 
Communications  Commission.  Room 
234.  1919  M  Street.  N.W.,  Washington, 
DC.  20554,  or  via  the  Internet  to 
jboley@fcc.gov.  and  to  Timothy  Fain, 


0MB  Desk  Officer,  10236  NEOB,  725— 
17th  Street,  N.W.,  Washington,  D.C. 
20503  or  via  the  Internet  to 
fain_t@al.eop.gov.  See  Supplementary 
Information  section  for  electronic  access 
and  filing  addres.ses. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Kinney,  Assistant  Division  Chief. 
Policy  and  Program  Planning  Division, 
Common  Carrier  Bureau,  at  202-418- 
1580  or  via  the  Internet  at 
lkinney@fcc.gov  or  Jordan  Goldstein, 
Attorney.  Policy  and  Program  Planning 
Division,  Common  Carrier  Bureau,  at 
202-418-1580  or  via  the  Internet  at 
jgoldste@fcc.gov.  Further  information 
may  also  be  obtained  by  calling  the 
Common  Carrier  Bureau's  TTY  number: 
202-418-0484.  For  additional 
information  concerning  the  information 
collections  contained  in  the  NPRM 
contact  Judy  Boley  at  (202)  418-0214.  or 
via  the  Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  adopted  August 
6,  1998  and  released  August  7.  1998 
(FCC  98-188).  The  NPRM  contains 
proposed  information  collections 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA).  It  has  been  submitted  to 
the  OMB  for  review  under  the  PRA.  The 
0MB.  the  general  public,  and  other 
Federal  agencies  are  invited  to  comment 
on  the  proposed  information  collections 
contained  in  this  proceeding.  The  full 
text  of  the  Notice  of  Proposed 
Rulemaking  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center,  1919 
M  St.,  N.W.,  Room  239,  Washington. 
D.C.  The  complete  text  also  may  be 
obtained  through  the  World  Wide  Web. 
at  http://www.fcc.gov/Bureaus/ 
Common  Carrier/[Orders/fcc98188.wpJ, 
or  may  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
Inc..  (202)  857-3800,  1231  20th  St., 
N.W.,  Washington,  D.C.  20036. 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 


copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121.  May  1,  1998.  Comments 
filed  through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  <http:/ 
/www.fcc.gov/e-file/ecfs.html>.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov.  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address."  A  sample  form  and  directions 
will  be  sent  in  reply. 

Paperwork  Reduction  Act 

The  NPRM  contains  a  proposed 
information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  OMB  to 
comment  on  the  information  collections 
contained  in  the  NPRM,  as  required  by 
the  Paperwork  Reduction  Act  of  1995,' 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  the  NPRM;  OMB 
comments  are  due  October  23.  1998. 
Comments  should  address:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  inform.ation  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  None. 

Title:  Deployment  of  Wireline 
Services  Offering  Advanced 
Telecommunications  Capability. 

Form  No.:  N/A. 

Type  of  Review:  New  collection. 


Information  collection 


Listing  of  Collocation  Equipment  .. 

Collocation  Space  Report  

Local  Loops  and  OSS  Information 


Number  of  re- 
spondents 
(approx.) 


1400 
1400 
1400 


Estimated  time 

per  response 

(hours) 


Total  annual 
burden 
(hours) 


1400 
1400 
1400 


Total  Annual  Burden:  4200  hours. 

Respondents:  Business  or  other  for 
profit. 

Estimated  costs  per  respondent:  $0. 


Needs  and  Uses:  The  NPRM  seeks 
comment  on  a  number  of  issues,  the 
result  of  which  could  lead  to  the 
imposition  of  information  collections. 
The  NPRM  seeks  comment  on  certain 


reporting  requirements  to  implement 
the  requirements  of  the  1996  Act.  The 
information  will  be  used  to  facilitate  the 
deployment  of  advanced  services. 
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Initial  Regulatory  Flexibility  Act 
Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibihty  Analysis 
(IRFA)  of  the  expected  economic  impact 
on  small  entities  by  the  policies  and 
proposals  in  the  NPRM.  The 
Commission  solicited  written  public 
comments  on  the  IRFA,  which  must  be 
filed  by  the  deadlines  for  the 
submission  of  comments  in  this 
proceeding. 

I.  Need  for  and  Objectives  of  This 
NfPRM 

In  this  NPRM,  we  propose  an  optional 
alternative  pathway  for  incumbent  LECs 
that  would  allow  separate  affiliates  to 
provide  advanced  services  free  from 
incumbent  LEC  regulation.  In  particular, 
if  an  inciunbent  LEC  chooses  to  offer 
advanced  services  through  an  affiliate 
that  is  truly  separate  from  the 
incumbent,  that  affiliate  would  not  be 
deemed  an  incumbent  LEC  and 
therefore  would  not  be  subject  to 
incumbent  LEC  regulation,  including 
the  obligations  under  section  251  (cl.  On 
the  other  hand,  if  the  advanced  services 
affiliate  derives  an  unfair  advantage 
from  its  relationship  with  the 
incumbent,  that  affiliate  should  be 
viewed  as  stepping  into  the  shoes  of  the 
incumbent  LEC  and  would  be  subject  to 
all  the  requirements  that  Congress 
established  for  incumbent  LECs.  We 
propose  in  this  NPRM  specific 
strucfural  separation  and 
nondiscrimination  requirements  that 
need  to  be  in  place  in  order  for  an 
affiliate  to  be  deemed  a  non-incumbent 
LEC,  and  thus  not  subject  to  section 
251(c).  We  also  offer  guidance  on 
various  factors  that  the  Commission 
should  consider  in  determining  when 
an  advanced  services  affiliate  would  be 
an  "assign"  of  the  incumbent  LEC,  and, 
therefore,  subject  to  the  obligations  of 
section  251(c). 

In  this  NPRM,  we  also  propose 
additional  rule  changes  that  would 
apply  whether  or  not  incumbent  LECs 
choose  to  establish  a  separate  affiliate  to 
provide  advanced  services.  We  propose 
rules  to  ensure  that  all  entities  seeking 
to  offer  advanced  services  have 
adequate  access  to  collocation  and 
loops,  which  is  critical  to  promote 
competition  in  the  marketplace  for 
advanced  services.  We  then  seek 
comment  on  ways  to  modify  the  section 
251(c)  unbundling  requirements,  once 
companies  are  in  compliance  with  the 
rule  changes  we  propose  regarding 
collocation  and  access  to  loops.  Finally, 
we  seek  comment  on  measures  that 
would  provide  BOCs  wath  targeted 
interLATA  relief  to  ensure  that  all 
consumers,  even  those  in  rural  areas,  are 


able  to  reap  the  benefits  of  advanced 
telecommunications  capability. 

II.  Legal  Basis 

The  legal  basis  for  any  action  that  may 
be  taken  pursuant  to  the  NPRM  is 
contained  in  sections  1-4,  10,  201.  202, 
251-254.  271.  and  303(r)  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  §§  151-154.  160, 
201.  202.  251-254.  271.  and  303(r). 

III.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposals,  if  Adopted,  Would  Apply 

Below,  we  describe  and  estimate  the 
number  of  small  entities  that  may  be 
affected  by  the  proposals  in  this  NPRM. 
if  adopted. 

The  most  reliable  source  of 
information  regarding  the  total  numbers 
of  certain  common  carrier  and  related 
providers  nationwide,  as  well  as  the 
numbers  of  commercial  wireless 
entities,  appears  to  be  data  the 
Commission  publishes  annually  in  its 
Telecommunications  Industry  Revenue 
report,  regarding  the 
Telecommunications  Relay  Service 
(TRS).  According  to  data  in  the  most 
recent  report,  there  are  3.459  interstate 
carriers.  These  carriers  include,  inter 
alia,  local  exchange  carriers  (LECs). 
wireline  carriers  and  service  providers, 
interexchange  carriers,  competitive 
access  providers,  operator  service 
providers,  pay  telephone  operators, 
providers  of  telephone  toll  service, 
providers  of  telephone  exchange 
service,  and  resellers. 

The  SBA  has  defined  establishments 
engaged  in  providing  "Telephone 
Communications.  Except 
Radiotelephone"  to  be  small  businesses 
when  they  have  no  more  than  1.500 
employees.  Below,  we  discuss  the  total 
estimated  number  of  telephone 
companies  and  small  businesses  in  this 
category,  and  we  then  attempt  to  refine 
further  those  estimates. 

Although  some  affected  incumbent 
LEC  may  have  1.500  or  fewer 
employees,  we  do  not  believe  that  such 
entities  should  be  considered  small 
entities  within  the  meaning  of  the  RFA 
because  they  are  either  dominant  in 
their  field  of  operations  or  are  not 
independently  owned  and  operated,  and 
therefore  by  definition  not  "small 
entities"  or  "small  business  concerns" 
under  the  RFA.  Accordingly,  our  use  of 
the  terms  "small  entities"  and  "small 
businesses"  does  not  encompass  small 
incumbent  LECs.  Out  of  an  abundance 
of  caution,  however,  for  regulatory 
flexibility  analysis  purposes,  we  will 
separately  consider  small  incumbent 
LECs  within  this  analysis  and  use  the 
term  "small  incumbent  LECs"  to  refer  to 
any  incumbent  LECs  that  arguably 


might  be  defined  by  the  SBA  as  "small 
business  concerns." 

Local  Exchange  Carriers.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  for  small  LECs.  The  closest 
applicable  definition  under  the  SBA 
rules  is  for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.  According  to  the 
most  recent  Telecommunications 
Industry  Revenue  daXa.  1.371  carriers 
reported  that  they  were  engaged  in  the 
provision  of  local  exchange  services.  We 
do  not  have  data  specifying  the  number 
of  these  carriers  that  are  either  dominant 
in  their  field  of  operations,  are  not 
independently  owned  and  operated,  or 
have  more  than  1.500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
LECs  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  fewer  than  1.371  providers  of  local 
exchange  service  are  small  entities  or 
small  incumbent  LECs  that  may  be 
affected  by  the  proposed  rules,  if 
adopted. 

Competitive  LECs.  Neither  the 
Commission  nor  SBA  has  developed  a 
definition  of  small  entities  specifically 
apphcable  to  providers  of  competitive 
LECs.  The  closest  applicable  definition 
under  the  SBA  rules  is  for  telephone 
communications  companies  except 
radiotelephone  (wireless)  companies. 
The  most  reliable  source  of  information 
regarding  the  number  of  competitive 
LECs  nationwide  is  the  data  that  we 
collect  annually  in  connection  with  the 
TRS  Worksheet.  According  the  most 
recent  Telecommunications  Industry 
Revenue  data.  109  companies  reported 
that  they  were  engaged  in  the  provision 
of  either  competitive  local  exchange 
service  or  competitive  access  ser\ice. 
which  are  placed  together  in  the  data. 
We  do  not  have  information  on  the 
number  of  carriers  that  are  not 
independently  owned  and  operated,  nor 
have  more  than  1.500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  nimiber  of 
competitive  LECs  that  would  qualifv  as 
small  business  concerns  under  the  SB.\ 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  109  small 
competitive  LECs  or  competitive  access 
providers. 

rV.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

The  collocation  and  loops  sections  of 
the  NPRM  include  proposed  reporting 
requirements.  With  regard  to 
collocation,  the  NPRM  tentatively 
concludes  that  incumbent  LECs  should 


45142 Federal  Register /Vol.  63.  No.  163 /Monday,  August  24,  1998 /Proposed  Rules 


be  required  to  list  all  equipment 
approved  for  use  in  a  central  office.  The 
NPRM  also  tentatively  concludes  that, 
upon  request  from  a  competitive  LEC, 
an  incumbent  LEC  should  submit  to  the 
requesting  competitor  a  report 
indicating  the  incumbent  LEC's 
available  collocation  space.  The  NPRM 
indicates  that  this  report  should:  (1) 
Specify  the  amount  of  collocation  space 
available  at  each  requested  premises, 
the  number  of  collocators,  and  any 
modifications  in  the  use  of  the  space 
since  the  last  report;  and  (2)  include 
measures  that  the  incumbent  LEC  is 
taking  to  make  additional  space 
available  for  collocation.  With  regard  to 
loops,  the  NPRM  tentatively  concludes 
that  incumbent  LECs  should  be  required 
to  share  information  about  loops  with 
npw  entrants. 

V.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

We  tentatively  conclude  that  oiu- 
proposals  in  the  NPRM  would  impose 
minimum  burdens  on  small  entities.  We 
seek  comment  on  these  proposals  and 
the  impact  they  may  have  on  small 
entities. 

VI.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposals 
in  the  NPRM 

None. 

Synopsis  of  Notice  of  Proposed 
Rulemaking 

A.  Introduction 

1.  In  this  NPRM,  we  propose  an 
optional  alternative  pathway  for 
incumbent  LECs  that  would  allow 
separate  affiliates  to  provide  advanced 
services  free  from  incumbent  LEC 
regulation.  In  particular,  if  an 
incumbent  LEC  chooses  to  offer 
advanced  services  through  an  affiliate 
that  is  truly  separate  from  the 
incumbent,  that  affiliate  would  not  be 
deemed  an  incumbent  LEC  and 
therefore  would  not  be  subject  to 
incumbent  LEC  regulation,  including 
the  obligations  under  section  251(c).  On 
the  other  hand,  if  the  advanced  services 
affiliate  derives  an  unfair  advantage 
from  its  relationship  with  the 
incumbent,  that  affiliate  should  be 
viewed  as  stepping  into  the  shoes  of  the 
incumbent  LEC  and  would  be  subject  to 
all  the  requirements  that  Congress 
established  for  incumbent  LECs.  We 
propose  in  this  NPRM  specific 
structural  separation  and 
nondiscrimination  requirements  that 
need  to  be  in  place  in  order  for  an 
affiliate  to  be  deemed  a  non-incumbent 
LEC,  and  thus  not  subject  to  section 


251(c).  We  also  offer  guidance  on 
various  factors  that  the  Commission 
should  consider  in  determining  when 
an  advanced  services  affiliate  would  be 
an  "assign"  of  the  incumbent  LEC,  and. 
therefore,  subject  to  the  obligations  of 
section  251(c). 

2.  In  this  NPRM,  we  also  propose 
additional  rule  changes  that  would 
apply  whether  or  not  incumbent  LECs 
choose  to  establish  a  separate  affiliate  to 
provide  advanced  services.  We  propose 
rules  to  ensure  that  all  entities  seeking 
to  offer  advanced  services  have 
adequate  access  to  collocation  and 
loops,  which  is  critical  to  promote 
competition  in  the  marketplace  for 
advanced  services.  We  then  seek 
comment  on  ways  to  modify  the  section 
251(c)  unbundling  requirements,  once 
companies  are  in  compliance  with  the 
rule  changes  we  propose  regarding 
collocation  and  access  to  loops.  Finally, 
we  seek  comment  on  measures  that 
would  provide  BOCs  with  tcirgeted 
interLATA  relief  to  ensvue  that  all 
consumers,  even  those  in  rural  areas,  are 
able  to  reap  the  benefits  of  advanced 
telecommunications  capability. 

B.  Provision  of  Advanced  Services 
Through  a  Separate  Affiliate 

3.  A  number  of  parties  have  raised  the 
question  of  whether  incumbent  LECs 
may  provide  advanced  services  through 
separate  affiliates  that  would  not  be 
subject  to  incumbent  LEC  regulation. 

4.  We  are  committed  to  ensuring  that 
an  optional  alternative  pathway  is 
available  for  incumbent  LECs  that  are 
willing  to  offer  advanced  services  on  the 
same  footing  as  any  of  their  competitors. 
We  believe  that,  if  advanced  services  are 
offered  by  an  affihate  that  is  truly 
separate  from  the  incumbent  LEC  (an 
"advanced  services  affiliate"),  that 
affiliate  should  not  be  deemed  an 
incumbent  LEC  and,  therefore,  should 
not  be  subject  to  the  incumbent  LEC 
regime  established  by  Congress  in 
section  251(c).  In  addition,  we 
tentatively  conclude  below  that  such  an 
advanced  services  affiliate,  to  the  extent 
it  provides  interstate  exchange  access 
services,  should,  under  existing 
Commission  precedent,  be  presumed  to 
be  nondominant  (and,  therefore,  not  be 
subject  to  price  cap  regulation  or  rate  of 
retiu-n  regulation  for  its  provision  of 
such  services).  We  also  tentatively 
conclude  below  that  such  an  affiliate,  as 
a  non-incumbent,  also  should  not  be 
required  to  file  tariffs  for  its  provision 

of  any  interstate  services  that  are 
exchange  access.  We  emphasize  that  we 
are  not  proposing  that  incumbent  LECs 
be  required  to  estabUsh  affiliates  to 
provide  advanced  services.  Any 
incumbent  LEC  is  free  to  provide 


advanced  services  en  an  integrated 
basis,  but,  in  those  circumstances,  is 
subject  to  section  251(c)  requirements. 
Simply  put,  each  incumbent  LEC 
seeking  to  provide  advanced  services 
must  make  a  business  decision  as  to 
whether  it  wishes  to  provide  such 
services  fi-ee  of  section  251(c) 
requirements. 

5.  In  this  NPRM  we  lay  out  a 
framework  that  will  guide  incumbent 
LECs  that  choose  to  pursue  this 
alternative.  The  proposals  in  this  NPRM 
are  based  on  the  underlying  assumption 
that,  to  be  free  of  incumbent  LEC 
regulation,  an  advanced  services 
affiliate  must  function  just  like  any 
other  competitive  LEC  and  not  derive 
unfair  advantages  from  the  incumbent 
LEC. 

6.  We  recognize  that  many  states  have 
significant  practical  experience  in 
dealing  with  LEC  affiliates  in  a  variety 
of  contexts.  We  therefore  welcome  input 
from  the  states  on  each  of  the  issues 
raised  below  regarding  provision  of 
advanced  services  through  a  separate 
affiliate. 

1.  Background 

7.  The  obligations  set  out  in  section 
251(c)  of  the  Act  are  imposed  only  on 
incumbent  LECs.  In  the  Non-Accounting 
Safeguards  Order.  62  FR  2927,  January 
21,  1997,  the  Commission  concluded 
that  a  BOC  affiliate  that  satisfies 
appropriate  structural  separation 
requirements  is  not  deemed  an 
incumbent  LEC  for  purposes  of  section 
251  merely  because  it  is  engaged  in 
local  exchange  activities.  Consistent 
with  the  reasoning  in  the  Non- 
Accounting  Safeguards  Order,  a 
determination  as  to  whether  a  carrier  is 
an  incumbent  LEC  is  not  based  on  the 
nature  of  the  service  the  carrier 
provides.  Rather,  in  order  to  be  deemed 
an  incumbent  LEC,  a  carrier  must  meet 
the  definition  in  section  251(h). 

8.  Section  251(h)(1),  in  turn,  defines 
an  incumbent  LEC  as  either  a  member 
of  NECA  as  of  the  date  of  the  enactment 
of  the  1996  Act,  or  a  "successor  or 
assign"  of  such  a  member.  When 
applying  the  definition  of  section 
251(h)(l)(B)(i)-to  separate  affiliates  in 
the  Non-Accounting  Safeguards  Order, 
the  Commission  concluded  that  "[n]o 
BOC  affiliate  was  a  member  of  NECA 
when  the  1996  Act  was  enacted."  The 
Commission  determined  that  an  affiliate 
can,  however,  be  a  "successor  or  assign" 
of  a  BOC.  The  Commission  concluded 
that,  if  a  BOC  transfers  to  its  affiliate 
ownership  of  any  network  elements  that 
must  be  provided  on  an  unbundled 
basis  pursuant  to  section  251(c)(3),  the 
affiliate  would  be  deemed  an  assign  of 
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the  BOC  under  section  3(4)  of  the  Act 
with  respect  to  those  network  elements. 

9.  In  addition,  we  note  that  the 
Commission,  under  section  251(h)(2). 
may,  by  rule,  treat  as  an  incumbent  a 
LEG  (or  a  class  or  category  of  LECs)  that 
occupies  a  position  in  the  market  for 
telephone  exchange  service  within  an 
area  that  is  comparable  to  the  position 
occupied  by  the  incumbent  LEC,  and 
such  carrier  has  substantially  replaced 
an  incumbent  LEC.  The  Commission 
stated  in  the  Local  Competition  Order 
that  it  "will  not  impose  incumbent  LEC 
obligations  on  non-incumbent  LECs 
absent  a  clear  and  convincing  showing 
that  the  LEC  occupies  a  position  in  the 
telephone  exchange  market  comparable 
to  the  position  held  by  an  incumbent 
LEC,  has  substantially  replaced  an 
incumbent  LEC,  and  that  such  treatment 
would  serve  the  public  interest, 
convenience,  and  necessity  and  the 
purposes  of  section  251."  In  the  Non- 
Accounting  Safeguards  Order,  the 
Commission  determined  that  a  BOC 
affiliate  is  not  "comparable"  to  an 
incumbent  LEC  under  section  251(h)(2) 
merely  because  it  is  engaged  in  local 
exchange  activities. 

2.  Advanced  Services  Affiliates 

10.  Building  upon  the  reasoning  in 
this  existing  precedent,  we  believe  that 
an  advanced  services  affiliate  of  an 
incumbent  LEC  that  (1)  satisfies 
adequate  structural  separation 
requirements  (i.e.  is  "truly"  separate); 
and  (2)  acquires,  on  its  own,  facilities 
used  to  provide  advanced  services  (or 
leases  such  facilities  from  an 
unaffiliated  entity)  is  generally  not  an 
incumbent  LEC,  and,  therefore,  is  not 
subject  to  section  251(c)  obligations 
with  respect  to  those  facilities.  We  also 
note  that,  although  we  believe  an 
advanced  services  affiliate  that  is 
structured  in  accordance  with  rules  we 
adopt  in  this  proceeding  would  not  be 
an  incumbent  LEC,  the  affiliate  would 
remain  subject  to  the  general  duties  of 
telecommunications  carriers  in  section 
251(a)  and  the  obligations  of  all  local 
exchange  carriers  in  section  251(b). 

11.  In  describing  what  we  believe  is 
an  alternative  pathway  by  which  a  truly 
separate  affiliate  of  an  incumbent  LEC 
may  provide  advanced  services  free 
from  the  obligations  of  section  251(c), 
we  emphasize  that  we  are  not  proposing 
to  forbear  from  section  251(c) 
requirements.  Rather,  we  are  setting 
forth  proposals  on  the  circumstances 
under  which  an  affiliate  is  not  deemed 
an  incumbent  LEC  in  the  first  place. 

12.  Under  section  251(c),  obligations 
to  unbundle  and  to  offer  resale  at 
wholesale  rates  apply  only  to  incumbent 
LECs,  as  defined  in  section  251(h). 


Accordingly,  to  the  extent  that  an  entity 
is  not  an  "incumbent  LEC"  within  the 
meaning  of  section  251(h).  that  entity 
will  not  be  subject  to  the  obligations, 
under  section  251(c),  to  unbundle  and 
to  offer  resale  at  wholesale  rates.  We 
believe  that  it  would  be  contrary  to 
congressional  intent  to  impose  these 
obligations  under  section  251(c)  upon 
entities  that  do  not  fall  within  the 
definition  of  an  incumbent  LEC.  We 
seek  comment  on  this  statutory  analysis 
and  on  our  belief  that  a  truly  separate 
affiliate  of  an  incumbent  LEC  may 
provide  advanced  services  free  from  the 
obligations  of  section  251(c). 

a.  Circumstances  under  which  an 
advanced  services  affiliate  would  not  be 
an  incumbent  LEC.  13.  Separation 
Requirements  for  Non-Incumbent  LEC 
Status.  We  now  explore  the 
circumstances  under  which  an 
advanced  services  affiliate  would  not 
qualify  as  an  "incumbent  LEC"  under 
the  definition  set  forth  by  Congress  in 
section  251(h),  and  thus  would  not  be 
subject  to  section  251(c)  obligations.  In 
particular,  we  explore  what  structural 
separation  requirements  for  advanced 
services  affiliates  are  sufficient  for  those 
affiliates  to  be  deemed  non-incumbent 
LECs. 

14.  We  believe  that,  if  an  incumbent 
LEC  wishes  to  establish  an  advanced 
services  affiliate  that  would  not  be 
deemed  an  incumbent  LEC,  it  should 
comply  with  the  following  structural 
separation  and  nondiscrimination 
requirements. 

— First,  the  incumbent  must  "operate 
independently"  from  its  affiliate.  In 
particular,  the  incumbent  and  affiliate 
may  not  jointly  own  switching 
facilities  or  the  land  and  buildings  on 
which  such  facilities  are  located.  In 
addition,  the  incumbent  may  not 
perform  operating,  installation,  or 
maintenance  functions  for  the 
affiliate. 

— Second,  transactions  must  be  on  an 
arm's  length  basis,  reduced  to  writing, 
and  made  available  for  public 
inspection.  We  propose  that  the 
affiliate  be  required  to  provide  a 
detailed  written  description  of  any 
asset  or  service  transferred  and  the 
terms  and  conditions  of  the 
transaction  on  the  Internet,  through 
the  company's  home  page,  within  ten 
days  of  the  transaction.  This  would 
provide  a  readily  accessible 
mechanism  for  new  entrants  to  ensure 
they  are  receiving  treatment 
equivalent  to  that  provided  to  the 
incumbent  LECs  advanced  services 
affiliate.  All  transactions  between  the 
incumbent  and  its  affiliate  also  must 
comply  with  the  affiliate  transactions 


rules,  as  modified  in  the  Accounting 
Safeguards  proceeding.  We  believe 
that  these  affiliate  transactions  rules 
are,  in  the  context  of  transfers  from 
incumbent  LECs  to  their  advanced 
services  affiliates,  sufficient  to 
discourage,  and  facilitate  detection  of. 
improper  cost  allocations  in  order  to 
prevent  incumbent  LECs  from 
imposing  the  costs  of  their 
competitive  ventures  on  telephone 
ratepayers. 

— Third,  the  incumbent  and  affiliate 
must  maintain  separate  books, 
records,  and  accounts. 

— Fourth,  the  incumbent  and  advanced 
ser\'ices  affiliate  must  have  separate 
officers,  directors,  and  employees. 

— Fifth,  the  affiliate  must  not  obtain 
credit  under  any  arrangement  that 
would  permit  a  creditor,  upon  default, 
to  have  recourse  to  the  assets  of  the 
incumbent. 

— Sixth,  the  incumbent  LEC.  in  dealing 
with  its  advanced  ser\'ices  affiliate 
may  not  discriminate  in  favor  of  its 
affiliate  in  the  provision  of  any  goods, 
serv  ices,  facilities  or  information  or  in 
the  establishment  of  standards. 

— Seventh,  an  advanced  services 
affiliate  must  interconnect  with  the 
incumbent  LEC  pursuant  to  tariff  or 
pursuant  to  an  interconnection 
agreement,  and  whatever  network 
elements,  facilities,  interfaces  and 
systems  are  provided  by  the 
incumbent  LEC  to  the  affiliate  must 
also  be  made  available  to  unaffiliated 
entities.  We  seek  comment  on  our 
proposal. 

15.  To  the  extent  commenters  disagree 
with  our  reasoning,  we  invite  them  to 
propose  specific  modifications  to  the 
framework  set  forth  above,  and  to 
describe  with  particularity  why  such 
modifications  should  be  adopted.  In 
particular,  commenters  should  address 
how  any  proposed  modification 
addresses  concerns  that  incumbent 
LECs  could  improperly  discriminate 
against  competing  providers,  for 
instance,  by  using  control  over  key 
facilities  and  ser\ices,  in  order  to  gain 

a  competitive  advantage  for  their 
advanced  services  affiliates. 
Commenters  also  should  address  how 
any  proposed  modification  addresses 
concerns  about  cost  misallocation. 

16.  We  seek  comment  on  whether  the 
same  separation  requirements  should 
apply  to  all  advanced  services  affiliates 

for  them  to  be  deemed  not  incumbent 

LECs,  regardless  of  the  size  of  the 
associated  incumbent  LECs.  We  seek 
comment  on  whether,  as  a  practical 
matter,  a  BOC  would  choose  to  establish 
two  separate  affiliates  to  provide 
advanced  services — one  to  provide  such 
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services  on  an  interLATA  basis  and 
another  to  provide  such  services  on  an 
intraLATA  basis — if  we  were  to  adopt 
separation  requirements  less  stringent 
than  those  in  section  272  for  advanced 
services  affiliates. 

17.  We  seek  comment  on  whether  any 
separation  and  other  safeguards  should 
sunset  after  a  certain  period  of  time  or 
change  in  conditions.  For  example,  with 
respect  to  the  BOCs,  we  seek  conunent 
on  whether  the  safeguards  necessary  to 
be  deemed  a  non-incumbent  LEC  in  the 
provision  of  advanced  services  should 
sunset  at  the  same  time  that  the 
statutorily-mandated  section  272 
requirements  sunset  with  respect  to  the 
BOCs'  provision  of  in-region  interLAT.^ 
services.  We  seek  comment  on  what 
other  periods  may  be  appropriate. 

18.  \'on-Dominant  Status.  We  also 
tentatively  conclude  that  an  advanced 
services  affiliate,  to  the  extent  it 
provides  interstate  exchange  access 
services,  should,  under  existing 
Commission  precedent,  be  presumed  to 
be  nondominant.  Therefore,  such 
affiliate  would  not  be  subject  to  price 
cap  regulation  or  rate  of  return 
regulation  for  its  provision  of  such 
services.  We  tentatively  conclude  that 
such  an  affiliate,  as  a  non-incumbent, 
also  should  not  be  required  to  file  tariffs 
for  its  provision  of  any  interstate 
services  that  are  exchange  access.  We 
seek  comment  on  these  tentative 
conclusions. 

19.  Miscellaneous  Issues.  We  seek 
comment  on  vvhether  an  advanced 
services  affiliate  should  be  limited  in  its 
ability  either  to  resell 
telecommunic:ations  services  offered  by 
the  incumbent  LEC  or  to  purchase 
unbundled  network  elements  from  the 
incumbent  LEC.  We  also  seek  comment 
on  whether  a  virtual  collocation 
arrangement  is  more  practical  or 
attractive  to  an  incumbent's  affiliate 
than  to  other  competitive  LECs,  and. 
therefore,  creates  an  unfair  competitive 
advantage  for  an  advanced  services 
affiliate  vis-a-vis  other  entrants.  If  so, 
are  there  ways  to  make  virtual 
collocation  arrangements  more  equal? 

20.  We  also  note  that  some  incumbent 
LECs  have  formed  their  own 
information  services  providers.  Are 
advanced  services  affiliates  likelv  to 
favor  such  affiliated  information 
services  providers,  and.  if  so.  in  what 
ways?  We  also  seek  comment  on 
whether  competing  information  services 
providers  (such  as,  for  e.xample,  Internet 
services  providers)  will  have  the  ability 
to  offer  service  to  customers  of  the 
advanced  services  affiliate.  Could  the 
advanced  services  affiliate  and  the 
incumbent  LEC  act  in  concert  to  engage 
in  a  price  squeeze  on  Ainaffiliated 


information  service  providers?  Parties 
arguing  that  the  incentive  and  ability  for 
affiliates  to  favor  affiliated  information 
services  providers  should  suggest  means 
by  which  the  Commission  could  address 
these  concerns. 

21.  Finally,  commenters  should 
compare  any  anticompetitive  concerns 
they  have  with  the  operation  of  an 
advanced  services  affiliate  to  similar 
concerns  they  may  have  with  the 
offering  of  such  services  on  an 
integrated  basis  by  the  incumbent. 

b.  Transfers  frnm  an  incumbent  LEC 
to  an  advanced  sen-ices  affiliate.  22.  In 
order  not  to  be  subject  to  the 
requirements  of  section  251(c),  the 
advanced  services  affiliate  must  not  be 
a  successor  or  assign  of  the  incumbent 
LEC.  A  determination  as  to  whether  an 
affiliate  is  a  successor  or  assign  is 
ultimately  fact-based.  In  order  to 
provide  clarity  and  regulatory  certainty, 
we  make  certain  proposals  below- 
regarding  when  we  would  view  an 
affiliate  as  a  successor  or  assign.  We 
seek  to  establish  principles  to  guide  the 
conduct  of  firms  that  choose  to  avail 
themselves  of  this  pathway.  We  seek 
comment  on  how  particular  transactions 
between  incumbents  and  their  advanced 
services  affiliates  should  affect  the 
regulatory  status  of  the  affiliates. 
Commenters  should  consider  whether, 
in  a  particular  situation,  the  affiliate 
would  be  functioning  like  any  other 
competitive  LEC,  or  more  like  an  assign 
of  the  incumbent. 

23.  Transfers  of  Facilities.  Under 
existing  Commission  precedent,  if  a 
BOC  transfers  to  an  affiliated  entity 
ownership  of  any  network  elements  that 
must  be  provided  on  an  unbundled 
basis  pursuant  to  section  251(c)(3),  such 
an  entity  would  be  deemed  to  be  an 
assign  of  the  BOC  under  section  3(4)  of 
the  Act  with  respect  to  those  network 
elements.  We  seek  comment  on  whether 
the  converse  is  true:  should  an  affiliate 
not  be  deemed  an  assign  of  the 
incumbent  LEC  if  the  affiliate  acquires 
facilities  on  its  own,  and  not  by  transfer 
from  the  incumbent  LEC? 

24.  In  the  Order,  we  state  that  network 
elements  used  to  provide  advanced 
services  must  be  unbundled  pursuant  to 
section  251(c)(3),  subject  to 
considerations  of  technical  feasibility. 
We  seek  comment  on  the  extent  to 
which  incumbent  LECs  already  have 
purchased  facilities  used  to  provide 
advanced  services,  including,  but  not 
limited  to  DSLAMs  and  packet 
switches.  We  tentatively  conclude  that, 
subject  to  any  de  minimis  exception  as 
discussed  below,  a  wholesale  transfer  of 
such  facilities  would  make  an  affiliate 
the  assign  of  the  incumbent  LEC. 


25.  Moreover,  we  tentatively  conclude 
that  any  transfer  of  local  loops  from  an 
incumbent  LEC  to  an  advanced  services 
affiliate  would  make  that  affiliate  an 
assign  of  the  incumbent  LEC  and  subject 
to  section  251(c)  with  respect  to  those 
loops.  We  seek  comment  on  these 
tentative  conclusions. 

26.  We  seek  comment  on  whether 
there  should  be  a  de  minimis  exception, 
under  which  a  limited  transfer  of 
equipment  would  not  make  an 
advanced  services  affiliate  an  assign  of 
the  incumbent  LEC.  We  ask  commenters 
to  address  with  specificity  what  should 
be  deemed  a  "de  minimis  transfer  of 
equipment.  "  We  tentatively  conclude 
that,  if  we  were  to  adopt  a  de  minimis 
exception,  such  an  exception  should 
appU'  only  to  transfers  of  facilities  used 
specifically  to  provide  advanced 
services,  such  as  DSLAMs,  packet 
switches,  and  transport  facilities,  and 
not  to  other  network  elements,  such  as 
loops.  We  seek  comment  on  this 
tentative  conclusion.  We  also  seek 
comment  on  whether  a  de  minimis 
exception  should  apply  only  to  transfers 
of  equipment  tfiat  the  incumbent  LEC 
purchased  and  installed,  or  whether  it 
should  apply  only  to  equipment  that  the 
incumbent  LEC  has  ordered  but  not 
installed. 

27.  We  seek  comment  on  whether,  if 
we  adopt  a  de  minimis  exception,  there 
should  be  a  time  limitation  on  when 
such  transfers  may  occur,  and  if  so, 
whether  six  months  would  be  an 
appropriate  period.  We  also  seek 
comment  on  whether  there  should  be 
any  difference  in  treatment  for  transfers 
of  equipment  ordered  and/or  installed 
prior  to  the  release  date  of  this  NPRM 
as  opposed  to  prior  to  the  effective  date 
of  any  rule  adopted  in  this  proceeding. 

28.  We  also  seek  comment  on 
whether,  if  we  allow  any  transfer  of 
ownership  of  equipment  from  the 
incumbent  LEC  to  an  advanced  services 
affiliate,  the  affiliate  should  have  the 
right  to  leave  that  equipment  in  its 
current  location  on  the  incumbent's 
premises.  We  tentatively  conclude  that 
to  the  extent  there  are  space  limitations 
on  the  incumbent  LECs  premises,  either 
in  the  central  office  or  remote  terminal, 
an  affiliate  may  not  leave  such 
equipment  in  its  current  location.  We 
seek  comment  on  this  analysis. 

29.  We  also  seek  comment  on 
whether,  if  we  allow  any  transfer  of 
equipment  between  the  incumbent  LEC 
and  the  advanced  services  affiliate,  such 
transfers  should  be  exempt  from  the 
nondiscrimination  requirement  we 
propose  above,  for  a  limited  time. 
VVithout  such  an  exception  from  the 
nondiscrimination  requirement,  the 
incumbent  would  be  required  to  offer 
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such  equipment  on  a  nondiscriminatory 
basis  to  all  entities.  We  seek  comment 
on  whether  six  months  would  be  an 
appropriate  period  for  such  exemption. 
We  tentatively  conclude  that  even  if  we 
adopt  such  an  exemption  from  the 
nondiscrimination  requirement,  such 
transfers  should  remain  subject  to  the 
affiliate  transactions  rules.  We  seek 
comment  on  this  analysis. 

30.  In  addition,  we  seek  comment  on 
whether  there  are  other  circumstances 
under  which  incumbent  LECs  should  be 
permitted  to  transfer  facilities  to  their 
affiliates.  ?"or  example,  should  the 
transfer  of  a  packet  switch  used  solely 
for  trial  purposes  make  the  advanced 
services  affiliate  an  assign  of  the 
incumbent  LEG  with  respect  to  that 
packet  switch?  Commenters  should 
suggest  other  situations  in  which 
transfers  of  network  elements  from  an 
incumbent  LEG  to  its  advanced  services 
affdiate  should  not  render  the  affiliate 
an  incumbent  LEG. 

31.  Other  Transfers.  Incumbent  LEGs 
also  may  seek  to  transfer  to  their 
advanced  services  affiliates  assets  other 
than  network  elements.  In  order  to 
provide  clarity  and  regulatory  certainty, 
we  ask  commenters  to  provide  examples 
of  what  types  of  transfers  an  incumbent 
LEG  may  wish  to  make  to  its  advanced 
services  affiliate  and  whether  these 
transfers  should  make  advanced 
services  affiliates  assigns  of  incumbent 
LEGs.  Commenters  should  consider, 
among  other  things,  transfers  of 
customer  accounts,  employees,  and 
brand  names.  In  addition,  we  seek 
comment  on  whether,  and  if  so  to  what 
extent,  transfers  of  funds  from  an 
incumbent  LEG's  corporate  parent  tc  the 
incumbent  LEC's  advanced  services 
affiliate  should  affect  the  affiliate's 
regulatory  status  as  a  non-incumbent 
LEG.  We  also  seek  comment  on  whether 
use  by  an  affiliate  of  customer 
proprietary  network  information  (CPNI) 
gathered  by  the  incumbent  LEG  is  one 
factor  among  many  that  might  be 
relevant  in  making  the  determination 
that  an  affiliate  is  an  assign  of  the 
incumbent  LEG.  In  addition,  we 
tentatively  conclude  that,  if  an 
incumbent  sells  or  conveys  central 
offices  or  other  real  estate  in  which 
equipment  used  to  provide 
telecommunications  services  is  located 
to  an  advanced  services  affiliate,  that 
would  make  the  affiliate  an  assign  of  the 
incumbent.  We  seek  comment  on  this 
analysis. 

32.  We  tentatively  conclude  that,  if 
we  adopt  a  de  minimis  exception  for 
transfers  of  network  elements,  we 
should  adopt  an  analogous  exception  for 
any  transfers  of  other  assets.  We  also 
tentatively  conclude  that  if  we  adopt 


any  exception  from  the 
nondiscrimination  requirement  for 
transfers  of  network  elements,  we 
should  adopt  an  analogous  exception  lor 
transfers  of  other  assets.  We  seek 
comment  on  these  tentative 
conclusions. 

33.  Other  Issues.  We  also  seek 
comment  on  whether  the  network 
disclosure  requirements  in  section 
251(c)(."))  are  sufficient  to  notify 
competitive  LEGs  who  might  be  using, 
or  planning  to  use.  facilities  of  the 
incumbent  LEG  that  those  facilities  are 
being  transferred  to  the  advanced 
services  affiliate.  Parties  arguing  that  the 
existing  network  disclosure  requirement 
is  not  sufficient  should  suggest 
alternative  disclosure  rules,  including 
suggestions  regarding  how  soon  prior  to 
the  transfer  the  incumbent  LEG  must 
notify  competing  carriers. 

3.  State  Regulation 

34.  We  note  that,  to  the  extent  that  an 
advanced  services  affiliate  provides 
interstate  exchange  access  services,  the 
Gommission  has  clear  authority  to 
regulate  the  separate  affiliate's  provision 
of  those  services.  To  the  extent  that  an 
advanced  services  affiliate  provides 
advanced  services  on  an  intrastate  basis, 
we  encourage  states  to  treat  the  affiliate 
equivalently  to  any  other  competing 
carrier  offering  advanced  services.  We 
believe  that,  if  states  regulate  advanced 
services  affiliates  equivalently  to  other 
competitive  LECs.  incumbents  are  more 
likely  to  offer  such  ser\'ices  through 
separate  affiliates.  On  the  other  hand,  if 
states  impose  incumbent  LEC  regulation 
on  such  affiliates,  incumbent  LEGs  are 
not  likely  to  incur  the  expense  of 
establishing  such  affiliates.  We 
encourage  the  states,  therefore,  to  the 
extent  they  require  certification  for 
competitive  carriers,  to  certify  such 
advanced  services  affiliates  within  their 
jurisdictions  in  the  same  manner  as  they 
certify  other  entities  to  provide 
advanced  services.  Moreover,  we 
encourage  states  to  apply  regulatory 
policies  in  a  nondiscriminatory  fashion 
to  all  entities  seeking  to  provide  such 
services,  including  advanced  services 
affiliates  that  qualify  for  non-incumbent 
LEG  treatment  under  the  rules  we  adopt 
in  this  NPRM.  We  believe  that  such 
nondiscriminatory  treatment  is  essential 
in  order  to  encourage  innovation  and 
investment  in  these  new  technologies. 
Congress  has  determined  that  state 
actions  should  not  "prohibit,  or  have 
the  effect  of  prohibiting,  the  ability  of 
any  entity  to  provide  interstate  or 
intrastate  telecommunications  service.  " 
We  seek  comment  on  whether,  if  we 
adopt  safeguards  less  stringent  than 
those  proposed  in  this  NPRM,  states 


might  have  a  legitimate  interest  in 
regulating  an  incumbent  LEC's 
■id\anced  services  affiliate  differently 
than  other  competitive  LECs  offering 
advanced  servu;es.  due  to  increased 
entanglement  of  the  incumbent  LEC  and 
its  advanced  services  affiliate. 

3,T   We  note,  however,  that  our 
discussion  here  is  limited  to  state 
regulation  of  the  provision  by  advanced 
services  affiliates  of  advanced  services. 
W'e  do  not  address  state  regulation  of  an 
advanced  services  affiliate's  provision  of 
other  services,  such  as  circuit-switched 
voice  services.  In  addition,  we  note  that 
some  states  have  expressed  concerns 
about  an  incumbent  LEC's  incentive  to 
continue  to  innovate  and  invest  in  the 
public  switched  network.  We  are 
sensitive  to  these  c  oncerns.  and  we  seek 
comment  on  how  we  and  the  states  can 
work  together  to  ensure  that  the 
incumbent  LECs  who  choose  to  offer 
advanced  services  through  affiliates  do 
not  allow  their  existing  incumbent  LEC 
networks  to  degrade. 


C  MensLires  To  Promote  Competition  in 
the  Local  Market 

1.  Collocation  Requirements 

a.  Adoption  of  national  standards  36. 
We  seek  comment  on  the  extent  to 
which  we  should  establish  additional 
national  rules  for  collocation  pursuant 
to  sections  201  and  251  in  order  to 
remove  barriers  to  entry  and  speed  the 
deployment  of  advanced  services. 
Parties  should  address  whether 
adoption  of  additional  uniform 
standards  would  encourage  the 
deployment  of  advanced  sen.ices  by 
increasing  predictability  and  certainty, 
and  by  facilitating  entry-  by  competitors 
providing  advanced  ser\ices  in  multiple 
states.  We  also  ask  commenters  to 
address  how  any  collocation 
requirements  they  suggest  would  affect 
investment  in,  and  deployment  of. 
advanced  services. 

37.  We  tentatively  conclude  that  any 
standards  we  adopt  in  this  proceeding 
should  ser\-e  as  minimum  requirements 
and  that  states  should  continue  to  have 
fiexibility  to  adopt  additional 
requirements  that  respond  to  issues 
specific  to  that  state  or  region.  In  the 
past  two  years,  a  number  of  states  have 
adopted  collocation  requirements  that 
go  beyond  the  minimum  requirements 
the  Gommission  adopted  in  the  Local 
Competition  proceeding.  With  respect  to 
each  subsection  that  follows,  we 
encourage  commenters  to  address 
whether  any  state  approach  to 
collocation  might  provide  useful 
guidelines  for  additional  national 
standards  to  facilitate  deployment  of 
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advanced  services.  We  welcome  input 
from  the  states  on  each  of  these  issues. 

38.  We  note  that  competitive  LECs 
can  pursue  remedies  for  violations  of 
our  collocation  requirements  before  the 
Commission  and  the  appropriate  state 
commissions.  We  seek  comment  on  any 
measures  we  could  take  to  aid 
enforcement  of  our  collocation 
reauirements. 

o.  Collocation  (^qiiipmrnt.  39.  We 
tentatively  conclude  that  incumbent 
LECs  should  not  be  permitted  to  impede 
competing  carriers  from  offering 
advanced  services  by  imposing 
unnecessary  restrictions  on  the  type  of 
equipment  that  competing  carriers  may 
collocate.  We  seek  comment  on  whether 
we  should  require  incumbent  LECs  to 
allow  new  entrants  to  collocate 
equipment  that  is  used  for 
interconnection  and  access  to 
unbundled  network  elements  even  if 
such  equipment  also  includes  switching 
functionality.  Would  allowing 
collocation  of  equipment  that  performs 
both  switching  and  other  functions 
encourage  competitive  LECs  to  use 
integrated  equipment  as  a  means  to 
collocate  equipment  that  otherwise 
would  not  be  allowed  in  central  offices:' 
Would  restrictions  on  placing  switching 
equipment  in  collocation  spaces  prevent 
new  entrants  from  taking  advantage  of 
integrated  equipment  that  mav  be  more 
cost  efficient?  We  tentativelv  conclude 
that,  if  an  incumbent  LEC  chooses  to 
establish  an  advanced  services  affiliate, 
the  incumbent  must  allow  competitive 
LECs  to  collocate  equipment  to  the  same 
extent  as  the  incumbent  allows  its 
advanced  services  affiliate  to  collocate 
equipment  in  order  to  meet  its  existing 
obligation  to  provide  collocation  on 
nondiscriminatory  terms  and 
conditions. 

40.  If  we  decide  to  allow  carriers 
(whether  they  be  new  entrants  or 
advanced  services  affiliates)  to  collocate 
equipment  that  includes  switching 
functionality,  should  we  limit  such 
collocation  to  equipment  that  performs 
both  switching  and  other  functions 
(such  as  multiplexing),  or  should  we 
extend  such  collocation  to  switching 
equipment  in  general?  If  we  allow 
carriers  to  collocate  switching 
equipment,  should  we  limit  such 
collocation  to  packet-switching 
equipment  or  should  we  allow 
collocation  of  circuit-switching 
equipment?  Does  it  makes  sense  to 
differentiate  among  technologies?  To  the 
extent  that  parties  urge  the  Commission 
to  permit  collocation  of  switching  or 
other  equipment  that  is  not  used  for 
interconnection  or  access  to  unbundled 
network  elements,  as  required  by 
section  251(c)(6).  parties  should 


indicate  what  sections  of  the  Act 
authorize  the  Commission  to  require 
collocation  of  such  equipment. 

41.  We  also  seek  comment  on  any 
other  specific  restrictions  that  we 
should  adopt  for  switching  equipment, 
assuming  new  entrants  and  advanced 
services  affiliates  are  permitted  to 
collocate  such  equipment.  For  e.xample, 
given  the  lack  of  space  in  many  central 
offices,  we  seek  comment  on  whether 
we  should  adopt  size  restrictions  on  the 
switching  equipment  that  a  competing 
provider  may  collocate  at  a  LECs 
premises.  Parties  should  address 
whether  failure  to  impose  size  or  other 
restrictions  could  impede  competition 
by,  for  example,  allowing  the  first 
competing  provider  in  the  market  to 
request  all  of  the  available  space, 
thereby  potentially  depriving  other 
competitors  of  the  opportunity  to 
collocate  facilities.  We  tentativtdy 
conclude  that  an  advanced  services 
affiliate  should  not  be  permitted  to 
collocate  its  switching  equipment  if 
there  is  only  enou.gh  room  at  the  central 
office  for  one  carrier  to  collocate  such 
equipment.  We  seek  comment  on  this 
tentative  conclusion. 

42.  We  further  seek  comment  on 
whether  carriers  should  be  permitted  to 
collocate  other  equipment  on  LEC 
premises.  We  tentatively  conclude  that 
we  should  continue  to  decline  to  require 
collocation  of  equipment  used  to 
provide  enhanced  services.  We  seek 
comnifjnt  on  this  tentative  conclusion. 
Parties  should  address  whether 
provision  of  other  advanced  services 
would  only  be  possible  if  we  allow 
collocation  of  enhanced  services 
equipment.  Parties  should  further 
address  whether  allowing  any  other 
equipment  in  the  coUocation'space  will 
facilitate  new  entrants'  ability  to 
provide  advanced  services  and  thereby 
encourage  widespread  deplovment  of" 
such  services. 

43.  ALTvS  contends  that  some 
incumbent  LECs  will  not  allow 
competitive  LECs  to  interconnect  their 
collocated  equipment.  Under  our 
current  rules,  an  incumbent  LEC  is 
required  to  allow  competing  carriers  to 
establish  cross-connects  to  the 
collocated  equipment  of  other 
competing  carriers  at  the  incumbent's 
premises.  We  seek  comment  on  any 
additional  steps  we  might  take  so  that 
competitive  LECs  are  able  to  establish 
cross-connects  to  the  equipment  of  other 
collocated  competitive  LECs. 

44.  Finally,  we  tentatively  conclude 
that  incumbent  LECs  may  require  that 
all  equipment  that  a  new  entrant  places 
on  its  premises  meet  safety 
requirements  to  avoid  endangering  other 
equipment  and  the  incumbent  LECs' 


networks.  Some  performance  and 
reliability  requirements,  however,  may 
not  be  necessary  to  protect  LEC 
equipment.  Such  requirements  may 
increase  costs  unnecessarily,  which 
lessens  the  ability  of  new  entrants  to 
serve  certain  markets  and  thereby  harms 
competition.  We  tentativelv  conclude 
that,  to  the  extent  that  incumbent  LECs 
use  equipment  that  does  not  satisfy  the 
Bellcore  Network  Equipment  and  " 
Building  Specifications  (NEBS) 
requirements,  competitive  LECs  should 
be  able  to  collocate  the  same  or 
equivalent  equipment.  We  further 
tentatively  conclude  that  incumbent 
LECs  should  be  required  to  list  all 
approved  equipment  and  all  equipment 
they  use. 

45.  We  seek  comment  on  whether 
competitive  LECs  should  be  required  to 
use  NEBS-compliant  equipment  where 
the  incumbent  LEC  uses  NEBS- 
compliant  equipment  for  equivalent 
functions.  Parties  should  address 
whether  allowing  competitive  LECs  to 
collocate  non-NEBS-compliant 
equipment  would  introduce  new- 
vulnerability  into  the  central  office. 
Commenters  should  distinguish 
between  those  NEBS  safety 
requirements,  which  address  the  need  to 
protect  central  office  equipment  and 
telecommunications  networks,  and 
NEBS  performance  requirements,  which 
set  equipment  reliabilitv  standtirds. 

c.  Allocation  of  space.  46.  We 
tentatively  conclude  that  we  should 
require  incumbent  LECs  to  offer 
collocation  arrangements  to  both  new 
entrants  and  any  advanced  services 
affiliate  incumbent  LECs  establish  that 
minimize  the  space  needed  by  each 
competing  provider  in  order  to  promote 
the  deployment  of  advanced  services  to 
all  Americans.  Such  alternative 
collocation  arrangements  include:  (1) 
The  use  of  shared  collocation  cages, 
within  which  multiple  competing 
providers'  equipment  could  be  either 
openly  accessible  or  locked  within  a 
secure  cabinet;  (2)  the  option  to  request 
collocation  cages  of  any  size  without 
any  minimum  requirement,  so  that 
competing  providers  will  not  use  any 
more  space  than  is  reasonably  necessary 
for  their  needs;  and  (3J  physical 
collocation  that  does  not  require  the  use 
of  collocation  cages  ("cageless" 
collocation). 

47.  We  anticipate  that  requiring  such 
alternative  collocation  arrangements 
would  foster  deployment  of  advanced 
services  by  facilitating  entry  into  the 
market  by  competing  carriers.  We 
tentatively  conclude  that  allowing  these 
alternative  collocation  arrangements 
will  optimize  the  space  available  at  a 
LECs  premises,  thereby  allowing  more 
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competitive  LECs  to  collocate 
equipment  and  provide  service. 
Moreover,  as  ALTS  indicates,  more  cost- 
effective  collocation  solutions  may  spur 
collocation  in  residential  and  less 
densely  populated  areas.  We  seek 
comment  on  what  specific  rules  we 
should  adopt  to  ensure  that  these 
alternative  arrangements  are  offered  in  a 
manner  that  facilitates  deployment  of 
advanced  services  to  the  greatest  extent 
possible. 

48.  We  recognize  that  section 
251(c)(6)  requires  the  incumbent  LEG  to 
offer  physical  collocation  unless  the 
incumbent  demonstrates  to  the  state 
commission  that  such  an  arrangement  is 
not  technically  feasible.  We  note  that  U 
S  WEST  is  currently  offering  a  cageless 
collocation  arrangement,  and  SBC  is 
permitting  competitive  LECs  to  share 
collocation  space.  We  seek  comment  on 
whether,  if  an  incumbent  LEC  offers  a 
particular  collocation  arrangement,  such 
a  collocation  arrangement  should  be 
presumed  to  be  technically  feasible  at 
other  LEC  premises. 

49.  In  acidition,  we  note  that,  in  the 
Local  Competition  Order,  the 
Commission  concluded  that  incumbent 
LECs  should  be  permitted  reasonable 
security  arrangements  to  protect  their 
equipment  and  ensure  network  security 
and  reliability.  We  recognize  that 
adequate  security  for  both  incumbent 
LECs  and  competitive  LECs  is  important 
to  encourage  deployment  of  advanced 
services.  We  now  seek  comment  on  the 
security  and  access  issues  and  any  other 
issues  that  may  arise  from  a  requirement 
that  incumbent  LECs  provide  these 
alternative  collocation  arrangements, 
including  cageless  collocation.  In 
addressing  any  security  or  other  issues, 
parties  should  identify  any  safeguards 
or  other  measures  that  would  resolve 
such  concerns. 

50.  With  cageless  collocation,  in 
particular,  we  seek  comment  on 
whether  incumbent  LECs  should  be 
allowed  to  require  escorts  for 
competitive  LEC  technicians:  whether 
concealed  security  cameras  or  badges 
with  computerized  tracking  systems 
would  provide  sufficient  protection: 
whether  security  measures  should  vary, 
or  be  allowed  to  vary,  by  central  office: 
and  what  security  measures  are 
appropriate  for  unstaffed  offices  in 
remote  areas.  Given  that  incumbent 
LECs  currently  maintain  control  over 
competitive  LEC  equipment  in  virtual 
collocation  arrangements,  and 
competitive  LECs  have  access  to  each 
other's  equipment  in  shared  collocation 
space,  we  tentatively  conclude  that 
carriers  should  be  able  to  resolve  any 
security  concerns  raised  by  cageless 
collocation.  We  ask  parties  with 


knowledge  of  virtual  collocation  and 
shared  collocation  arrangements  to 
address  how  these  arrangements  might 
serve  as  models  for  cost-effective 
cageless  collocation  arrangements. 

51.  We  further  seek  comment  on  any 
other  alternative  physical  collocation 
arrangements  that  we  should  require  to 
lower  the  cost  of  collocation  and 
thereby  facilitate  competition  in  the 
advanced  services  marketplace.  In 
addition,  we  seek  comment  on  any  other 
measures  that  would  facilitate  the 
implementation  of  collocation 
arrangements  and  thereby  enable  firms 
to  enter  new  markets.  Given  that  space 
preparation  and  construction  times  vary 
greatly  depending  on  the  location, 
parties  should  address  whether  there 
should  be  any  uniform  standards  that 
would  apply  on  a  national  level.  We 
also  ask  commenters  to  address  whether 
we  can  and  should  require  incumbent 
LECs  to  remove  obsolete  equipment  and 
non-critical  offices  in  central  offices  to 
increase  the  amount  of  space  available 
for  collocation. 

52.  We  also  seek  comment  on  other 
measures  that  would  reduce  the  cost  of 
phvsical  collocation  arrangements.  For 
example,  we  seek  comment  on  ALTS' 
proposal  that  we  establish  rules  for  the 
allocation  of  up-front  space  preparation 
charges.  One  approach,  adopted  by  Bell 
Atlantic  in  its  pre-filing  statement  in  the 
New  York  Commission's  section  271 
docket,  is  that  the  competing  provider 
would  be  responsible  only  for  its  share 
of  the  cost  of  conditioning  the 
collocation  space,  whether  or  not  other 
competing  providers  are  immediately 
occupying  the  rest  of  the  space.  In 
addition.  Bell  Atlantic  committed  to 
allowing  smaller  competing  providers  to 
pay  on  an  installment  basis.  We  seek 
comment  on  whether  we  should  adopt 
Bell  Atlantic's  approach,  or  any  other 
approach,  as  a  national  standard  in 
order  to  speed  the  deployment  of 
advanced  telecommunications 
capability  to  all  Americans.  We  also 
seek  comment  on  the  ramifications  that 
such  a  national  standard  would  have  on 
the  implementation  and  enforcement  of 
the  requirements  of  section  251  and  271. 
We  tentatively  conclude  that  any 
standards  w-e  adopt  in  this  proceeding 
should  serve  as  minim.um  requirements, 
and  that  states  should  continue  to  ha\e 
flexibility  to  adopt  additional 
collocation  requirements,  consistent 
with  the  Act. 

53.  Finally,  we  seek  comment  on  how- 
to  address  the  entry  barrier  posed  by 
delays  between  the  ordering  and 
provisioning  of  collocation  space.  We 
seek  comment  on  ALTS'  proposal  that 
we  should  establish  presumptive 
reasonable  deployment  intervals  for 


new  collocation  arrangements  and 
expansion  of  existing  arrangements. 
Currently,  l  new  entrant  typically  must 
first  seek  state  competitive  LEC 
certification,  belore  it  can  begin  to 
negotiate  an  interconnection  agreement. 
In  addition,  competitive  LECs  have 
asserted  that  some  incumbent  LECs  will 
not  allow  a  requesting  carrier  to  order 
collocation  space  until  an 
interconnection  agreement  becomes 
final.  If  certain  issues  are  taken  to 
arbitration,  there  can  be  considerable 
delay.  We  seek  comment  on  ways  to 
shorten  collocation  ordering  intervals. 
We  also  ask  commenters  to  address 
whether  we  should  set  specific  inter\als 
by  which  time  the  incumbent  LEC  must 
or  should  be  expected  to  provide  the 
competitive  LEC  with:  (1)  information 
on  collocation  availability  and  prices; 
and  (2)  collocation  space.  We  also  seek 
comment  on  what  should  be  done  in  the 
event  that  an  incumbent  LEC  fails  to 
meet  a  specified  interval. 

d.  Space  exhaustion.  54.  We 
tentatively  conclude  that  an  incumbent 
LEC  that  denies  a  request  for  physical 
collocation  due  to  space  limitations 
should  not  only  continue  to  provide  the 
state  commission  with  detailed  floor 
plans,  but  should  also  allow  any 
competing  provider  that  is  seeking 
physical  collocation  at  the  LECs 
premises  to  tour  the  premises.  We 
tentatively  conclude  that  state 
commissions  will  be  better  able  to 
evaluate  whether  a  refusal  to  allow 
physical  collocation  is  justified  if 
competing  providers  can  view  the  LECs 
premises  and  present  their  arguments  to 
the  state  commission.  We  seek  comment 
on  these  tentative  conclusions. 

55.  We  further  tentatively  conclude 
that,  upon  request  from  a  competitive 
LEC,  an  incumbent  LEC  should  submit 
to  the  requesting  carrier  a  report 
indicating  the  incumbent  LECs 
available  collocation  space.  This  report 
should  specify  the  amount  of 
collocation  space  available  at  each 
requested  premises,  the  number  of 
coUocators,  and  any  modifications  in 
the  use  of  the  space  since  the  last  report 
The  report  should  also  include 
measures  that  the  incumbent  LEC  is 
taking  to  make  additional  space 
available  for  collocation.  We  seek 
comment  on  this  tentative  conclusion. 
Parties  should  address  whether  the 
incumbent  LEC  should  be  required  to 
include  any  additional  information  in 
such  a  report. 

5fi.  We  also  seek  comment  on 
measures  that  would  facilitate  the  use  of 
virtual  collocation  for  the  provision  of 
advanced  services.  Altnough  competing 
providers  may  prefer  physical 
collocation  arrangements  that  permit 
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their  emplovees  to  install  and  repair 
their  own  equipment,  we  seek  comment 
on  measures  that  would  make  virtual 
collocation  an  effective  alternative  in 
locations  where  physical  collocation 
space  is  unavailable.  We  tentativelv 
conclude  that  all  competitive  LECs  must 
be  offered  the  same  virtual  collocation 
arrangements  as  the  incumbent  provides 
to  its  advanced  services  affiliate  in  order 
to  meet  its  existing  obligation  to  provide 
collocation  on  nondiscriminatorv  terms 
and  conditions. 

57.  We  seek  comment  on  any  other 
measures  that  would  help  ensure  that 
sufficient  collocation  space  will  be 
available  in  the  hiture.  Such  measures 
may  include,  but  are  not  limited  to. 
modif\ing  our  rules  on  warehousing  of 
space.  Parties  should  address  how  any 
such  measures  they  propose  would 
affect  investment  in.  and  deployment  of, 
advanced  services. 

e.  Effects  of  additional  collocation 
requirements.  58.  Although  this  NPRM 
addresses  ways  in  which  the 
Commission  can  promote  the 
deployment  of  advanced  services,  a 
number  of  our  tentative  conclusions  and 
rule  proposals  relating  to  collocation 
may  affect  existing  collocation 
arrangements.  We  seek  comment  on 
whether  (and,  if  so,  to  what  extent)  any 
of  our  tentative  conclusions  or 
proposals  might  affect  existing 
negotiated  and  arbitrated 
interconnection  agreements,  existing 
state  requirements,  or  pending  state 
proceedings. 

2.  Local  Loop  Requirements 

a.  Ch'erview.  59.  In  the  Order,  we 
grant  ALTS'  request  for  a  declaratory 
ruling  that  incumbent  LECs  are  required 
to  provide  xDSL-compatible  loops  to 
requesting  carriers  pursuant  to  section 
251(c)(3)  and  our  implementing  rules. 
We  are  concerned,  however,  that  our 
existing  rules  requiring  the  unbundling 
of  loops  do  not  fully  ensure  that 
competitive  providers  of  advanced 
services  have  adequate  access  to  the 
"last  mile,"  which  is  critical  to  ensure 
that  a  variety  of  providers  are  able  to 
offer  the  full  range  of  advanced  services 
that  consumers  may  demand. 
Accordingly,  in  this  section,  we  seek 
comment  on  rule  changes  that  we  could 
adopt  pursuant  to  section  251  that 
would  strengthen  the  abilitv  of  new 
entrants  to  gain  access  to  xDSL- 
compatible  loops. 

6.  Adoption  of  National  Standards. 
60.  We  seek  comment  on  the  extent  to 
which  we  should  establish  additional 
national  rules  for  local  loops  pursuant 
to  sections  201  and  251  in  order  to 
remove  barriers  to  entry  and  speed  the 
deployment  of  advanced  services. 


Parties  should  address  whether 
adoption  of  additional  uniform 
standards  would  encourage  the 
deployment  of  advanced  services  by 
increasing  predictability  and  certaintv, 
and  by  facilitating  entrv  by  competitors 
providing  advanced  services  in  multiple 
states.  We  also  ask  commenters  to 
address  how  any  local  loop 
requirements  they  suggest  would  affect 
investment  in,  and  deployment  of, 
advanced  services. 

61.  We  tentatively  conclude  that  any 
standards  we  adopt  in  this  proceeding 
should  serve  as  minimum  requirements 
and  that  states  should  continue  to  have 
flexibility  to  adopt  additional 
requirements  that  respond  to  issues 
specific  to  that  state  or  region.  In  the 
past  two  years,  a  number  of  .states  have 
adopted  local  loop  requirements  that  go 
beyond  the  minimum  requirements  the 
Commission  adopted  in  the  Local 
Competition  proceeding.  With  respect  to 
each  subsection  that  follows,  we 
encourage  commenters  to  address 
whether  any  state  approach  to  local 
loops  might  provide  useful  guidelines 
for  additional  national  standards  to 
facilitate  deployment  of  advanced 
services.  We  welcome  input  from  the 
states  on  each  of  these  issues. 

62.  We  note  that  competitive  LECs 
can  pursue  remedies  for  violations  of 
our  local  loop  requirements  before  the 
Commission  and  the  appropriate  state 
commissions.  We  seek  comment  on  any 
measures  we  could  take  to  aid 
enforcement  of  our  local  loop 
requirements. 

c.  Loops  and  operations  support 
systems.  63.  We  seek  comment  on 
whether  our  existing  operations  support 
system  rules  adequately  ensure  that 
competitive  LECs  have  access  to 
necessary  information  about  loops.  We 
tentatively  conclude  that  incumbent 
LECs  should  provide  requesting 
competitive  LECs  with  sufficient 
detailed  information  about  the  loop  so 
that  competitive  LECs  can  make  an 
independent  determination  about 
whether  the  loop  is  capable  of 
supporting  the  xDSL  equipment  they 
intend  to  install.  Thus,  competitive 
LECs  would  need  access  to  such 
information  as  whether  the  loops  pass 
through  remote  concentration  devices, 
what,  if  any.  electronics  are  attached  to 
loops,  the  condition  and  location  of 
loops,  loop  length,  the  electrical 
parameters  that  determine  the 
suitability  of  loops  for  various  xDSL 
technologies,  and  other  loop  quality 
issues.  We  tentatively  conclude  tha't  it  is 
important  that  competitors  have  the 
ability  to  make  their  own  assessments 
because  the  parameters  for  determining 
whether  a  loop  is  xDSL-compatible  may 


differ  for  different  technologies.  Such 
parameters  may  also  change  as 
technology  evolves.  We  seek  comment 
on  these  tentative  conclusions  and 
whether  other  types  of  information 
should  also  be  made  available.  We  note 
that,  to  the  extent  that  a  competitive 
LEC  cannot  obtain  nondiscriminatory 
access  to  operations  support  systems, 
competitive  LECs  can  pursue  remedies 
for  violations  of  our  requirements  before 
the  Commission  and  the  appropriate 
state  commissions.  We  seek  comment 
on  any  additional  measures  we  could 
take  to  ensure  that  competitive  LECs 
receive  nondiscriminatory  access  to 
operations  support  systems.  We 
tentatively  conclude'that  incumbent 
LECs  must  provide  competitors  with  the 
same  access  to  operations  support 
systems  as  the  incumbent  provides  to  its 
advanced  services  affiliate  pursuant  to 
its  existing  obligation  to  provide 
nondiscriminatory  access  to  operations 
support  systems. 

64.  We  also  seek  comment  on  the  type 
of  information  that  is  currently  available 
to  incumbent  LECs.  Do  incumbent  LECs 
currently  have  a  detailed  inventory  of 
existing  loops?  Do  incumbent  LECs 
currently  have  electronic  access  to  such 
information?  If  so.  is  the  same  quality  of 
access  being  made  available  to  new  ' 
entrants?  We  tentatively  conclude  that, 
in  order  to  satisfy  the  nondiscrimination 
requirements  of  the  Act,  competitive 
LECs  should  have  access  to  the  same 
electronic  interfaces  that  are  available  to 
incumbent  LECs  to  obtain  loop 
information.  We  also  tentatively 
conclude  that,  as  new  information 
becomes  available,  incumbent  LECs 
should  be  required  to  share  such 
information  with  new  entrants 
immediately.  We  seek  comment  on 
these  tentative  conclusions. 

d.  Loop  spectrum  management.  65. 
We  seek  comment  on  the  way  in  which 
we  should  address  loop  spectrum 
issues.  In  particular,  we  ask  commenters 
to  address  any  interference  that  may 
result  from  provision  of  advanced 
telecommunications  capability  using 
different  signal  formats  on  copper  pairs 
in  the  same  bundle. 

66.  We  ask  parties  to  suggest  ways  to 
determine  when  a  particular  service, 
technology  or  piece  of  equipment  causes 
network  interference  such  that  use  of 
the  particular  service,  technology,  or 
piece  of  equipment  should  be 
prohibited.  We  also  ask  commenters  to 
suggest  ways  to  distinguish  between 
legitimate  claims  that  particular 
services,  technologies  or  equipment 
create  spectrum  interference  and  claims 
raised  simply  to  impede  competition. 
We  seek  comment  on  whether  the 
Commission  should  adopt  any  industry 
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standards  as  the  basis  for  national 
spectrum  management  requirements. 
We  also  seek  comment  on  how  any 
requirements  should  evolve  over  time  so 
as  to  encourage  and  not  stifle 
innovation.  In  addition,  we  seek 
comment  on  other  approaches  to 
spectrum  management  that  would  foster 
pro-competitive  use  of  the  loop  plant  by 
incumbent  LECs  and  new  entrants, 
while  providing  necessary  network 
protection. 

67.  If  we  adopt  any  national  standards 
on  spectrum  management,  we  propose 
to  impose  the  same  spectral 
requirements  on  both  incumbent  LECs 
and  new  entrants.  We  seek  comment  on 
whether  and  how  to  grandfather  existing 
technology  that  does  not  satisfy  any  new 
requirements.  We  seek  comment  on  how 
we  might  best  administer  the 
grandfathering  process. 

68.  We  also  seek  comment  on  whether 
two  different  service  providers  should 
be  allowed  to  offer  services  over  the 
same  loop,  with  each  provider  utilizing 
different  frequencies  to  transport  voice 
or  data  over  that  loop.  xDSL  technology, 
for  example,  separates  a  single  loop  into 
a  POTS  channel  and  a  data  channel,  and 
can  carry  both  POTS  and  data  traffic 
over  the  loop  simultaneously.  A 
competitive  LEG  may  want  to  provide 
only  high-speed  data  service,  without 
voice  service,  over  an  unbundled  loop. 
Should  the  competitive  LEG  have  the 
right  to  put  a  high  frequency  signal  on 
the  same  loop  as  the  incumbent  LEG"s 
voice  signal?  If  a  competitive  LEG  takes 
an  entire  loop,  could  the  competitive 
LEG  sell  the  voice  channel  back  to  the 
incumbent  LEG  or  to  another  carrier? 
Should  the  competitive  LEG  be  allowed 
to  lease  the  loop  for  data  services  and 
resell  the  voice  service  of  the  incumbent 
LEG?  Gommenters  should  address  with 
particularity  the  advantages  and 
disadvantages  of  these  various 
possibilities,  and  what  practical 
considerations  would  arise  in  each 
situation.  For  example,  which  entity 
would  manage  the  frequency  division 
muhiplexing  equipment  if  two  carriers 
are  offering  services  over  the  same  loop? 
We  tentatively  conclude  that  any  voice 
product  that  the  incumbent  LEG 
provides  to  its  advanced  services 
affiliate  would  have  to  be  made 
available  to  competitive  LEGs  on  the 
same  terms  and  conditions.  For 
example,  if  the  advanced  services 
affiliate  leases  the  loop  and  resells  the 
incumbent's  voice  service,  the 
competitive  LEG  must  be  allowed  to  do 
likewise. 

e.  Uniform  standards  for  attachment 
of  electronic  equipment  at  the  central 
office  end  of  a  loop.  69.  To  facilitate 
competition  in  the  local  loop,  we 


tentatively  conclude  that  there  should 
be  uniform  national  standards  for 
attachment  of  electronic  equipment 
(such  as  modems  and  multiplexers)  at 
the  central  office  end  of  a  loop  by 
incumbent  LECs  and  new  entrants.  The 
requirements  would  apply  to  both 
incumbent  LEG  and  new  entrant 
equipment.  The  requirements  would 
serve  the  same  role,  for  the  attachment 
of  equipment  to  the  central  office  end  of 
a  loop,  as  do  the  Part  68 — Connection  of 
Terminal  Equipment  to  the  Telephone 
S'etwork — rules  for  the  attachment  of 
customer  premises  equipment. 
Currently,  each  incumbent  LEG  sets  its 
own  requirements  for  central  office 
equipment,  and  each  has  its  own 
processes  for  certifying  equipment 
before  it  can  be  connected  to  loop  plant. 
This  increases  new  entrants'  costs  and 
time  to  market.  A  simple  set  of  national 
requirements  would  reduce  new 
entrants'  costs,  speed  their  time  to 
market,  and  reduce  confusion.  We  seek 
comment  on  the  content  of  these 
requirements.  We  also  seek  comment  on 
whether  central  office  equipment 
complying  with  these  requirements 
should  be  certified,  and  if  so.  how. 

f.  Redefining  the  local  loop  to  ensure 
competitive  LEC  access  to  loops  capable 
of  providing  advanced  sen'ices.  70.  In 
the  Order  above,  we  emphasize  that, 
under  our  existing  rules,  incumbent 
LEGs  are  required  to  make  xDSL- 
compatible  loops  available  to 
competitors.  We  seek  comment  on 
whether  our  current  definition  of  the 
loop  is  sufficient  to  ensure  that 
competitive  LEGs  have  access  to  the 
loop  functionalities  they  need  to  offer 
advanced  services,  such  as  xDSL-based 
services,  or  whether  any  refinements  to 
that  definition  are  necessary  to  ensure 
that  incumbent  LECs  are  providing 
competitive  LEGs  with  loops  capable  of 
delivering  such  advanced  services. 
Gommenters  should  also  address 
whether  our  current  definition  is 
sufficiently  flexible  and  forward-looking 
to  facilitate  deployment  of  new 
technologies  and  new  services  in  the 
future. 

g.  Unbundling  loops  passing  through 
remote  terminals.  71.  Unbundling  DLC- 
Delivered  Loops.  As  discussed  in  the 
Order,  we  grant  ALTS'  request  for  a 
declaratory  ruling  that  incumbent  LEGs 
are  required  to  provide  loops  capable  of 
transporting  high-speed  digital  signals 
where  technically  feasible.  This 
requirement  includes  the  obligation  to 
unbundle  high-speed  data-compatible 
loops  whether  or  not  a  remote 
concentration  device  like  a  digital  loop 
carrier  is  in  place  on  the  loop.  We 
tentatively  conclude  that  providing  an 
xDSL-compatible  loop  as  an  unbundled 


network  element  is  presumed  to  be 
"technicallv  feasible"  if  the  incumbent 
LEC  is  capable  of  providing  xDSL-based 
services  over  that  loop.  Consistent  with 
the  pro-competitive  goals  of  the  Act.  we 
tentatively  conclude  that  the  incumbent 
LEG  shall  bear  the  burden  of 
demonstrating  that  it  is  not  technically 
feasible  to  provide  requesting  carriers 
with  xDSL-compatible  loops  We  seek 
comment  on  these  tentative 
conclusions. 

72.  We  note  that,  to  the  extent  that  a 
competitive  LEG  cannot  obtain 
nondiscriminatory  ai;cess  to  xDSL- 
compatible  loops,  competitive  LEGs  can 
pursue  remedies  for  violations  of  our 
requirements  before  the  Commission 
and  the  appropriate  state  commissions 
We  seek  comment  on  any  additional 
measures  we  could  take  to  ensure  that 
competitive  LEGs  receive 
nondiscriminatorv"  access  to  access  to 
xDSL-compatible  loops.  We  tentatively 
conclude  that  if  the  incumbent  chooses 
to  offer  xDSL-based  ser\  ices  through  an 
advanced  services  affiliate,  whatever 
loops  are  provided  to  the  affiliate  must 
also  be  provided  to  the  other  entrants. 

73.  We  ask  commenters  to  address  the 
technical  issues  that  may  arise  when 
local  loops  pass  through  digital  loop 
carriers  or  similar  remote  concentration 
devices.  For  example,  we  ask 
commenters  to  address  the  issues  of 
loop  quality,  analog-to-digital 
translation  of  signals,  electronic 
equipment  attached  to  loops,  loop 
length,  and  other  issues  that  arise  with 
remote  concentration  devices.  We  ask 
commenters  to  address  the  traffic 
management  issues  that  may  arise  when 
local  loops  pass  through  digital  loop 
carrier  svstems  or  similar  remote 
concentration  devices.  We  ask 
commenters  to  identify  and  evaluate 
anv  concerns  that  they  identify  with 
having  the  traffic  on  the  digital  loop 
carrier  systems  managed  by  the 
incumbent  LEC  and  to  identif>-  feasible 
alternatives.  We  encourage  commenters 
to  identify  other  technological  problems 
and  to  propose  concrete  solutions  to 
those  problems.  W'e  also  ask 
commenters  to  address  the  extent  to 
which  next  generation  digital  loop 
carrier  systems  and  other  new 
technologies  will  affect  the  provision  of 
advanced  data  services  over  unbundled 
loops. 

74.  We  ask  commenters  to  propose 
methods  of  unbundling  loops  passing 
through  remote  concentration  devices 
that  will  enable  competitive  carriers  to 
provide  advanced  services.  We  ask 
commenters  to  identify  and  evaluate  the 
benefits  and  drawbacks  of  any  proposed 
methods.  We  ask  commenters  to 
evaluate  the  technical  feasibility,  legal 
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consequences,  and  policy  ramifications 
of  any  proposed  unbundling  methods. 
We  also  ask  commenters  to  consider 
how  anv  loop  requirements  we  may 
adopt  will  atfect  investment  in.  and 
deployment,  ot  advanced  services. 

7').  \Ve  tentatively  conclude  that  the 
competitive  LEG  may  request  anv 
"technicallv  feasible"  method  of 
unbundling  the  DLC-delivered  loop,  and 
the  incumbent  LEG  is  obligated  to 
provide  the  particular  method 
requested.  We  base  this  tentative 
conclusion  on  the  premise  that  each 
competitive  LEG  may  have  its  own 
business  strategy  and  unique  reasons  for 
obtaining  loop  access  in  a  particular 
manner  or  at  a  specific  interconnection 
point.  We  tentativelv  conclude  that,  in 
the  event  that  the  incumbent  LEG 
demonstrates  that  the  unbundling 
method  requested  by  the  competitive 
LEG  is  not  technically  feasible,  the 
competitive  LEG  may  request  other 
unbundling  methods.  In  the  event  that 
the  incumbent  LEG  demonstrates  that 
none  of  the  requested  methods  are 
technically  feasible,  the  incumbent  LEG 
may  offer  another  unbundling  method, 
provided  that  the  method  would 
provide  the  competitive  LEG  with  a  loop 
of  equal  quality  and  functionality  as  the 
incumbent's  loop.  We  seek  comment  on 
these  tentative  conclusions. 

7B.  We  further  tentativelv  conclude 
that  competitive  LEGs  .should  not  be 
comparatively  disadvantaged  by 
incumbent  LEGs  regarding  provisioning 
of  DLG-delivered  loops.  We  tentatively 
conclude  that  incumbent  LEGs  must 
make  available,  in  a  nondiscriminatory 
manner,  to  competitive  LEGs  the  same 
methods  that  the  incumbent  (or  its 
advanced  services  affiliate)  uses  itself  to 
provide  advanced  telecommunications 
capability  such  as  xDSL-based  services. 
We  further  tentatively  conclude  that 
deployment  intervals  for  provisioning 
.xDSL-compatible  loops  should  be  the 
same  for  inciunbent  LEGs  and 
competitive  LEGs.  regardless  of  whether 
the  loop  passes  through  a  remote 
concentration  device.  We  seek  comment 
on  these  tentative  conclusions.  We  also 
ask  commenters  to  address  whether  we 
should  require  incumbent  LEGs  to 
provision  xDSL-compatihIe  loops 
within  a  specified  interval  and,  if  so, 
what  that  interval  should  be.  Again,  we 
tentatively  conclude  that  whatever 
accommodations  are  provided  to  the 
incumbent's  advanced  services  affiliate 
must  be  equally  provided  to  new 
entrants. 

77.  Sub-Loop  Unbundling  and 
Collocation  at  the  Remote  Terminal.  We 
seek  comment  on  whether  we  need  to 
e.xtend  the  concept  of  loop  unbundling 
to  sub-loop  elements  in  order  to  further 


the  pro-competitive  goals  of  the  1996 
Act  and  facilitate  deployment  of 
advanced  services.  We  ask  commenters 
to  address  whether  it  is  technically 
feasible  to  require  incumbent  LEGs  to 
unbundle  sub-loop  elements  and 
provide  competitive  LEGs  access  to  the 
remote  terminal  so  that  competitive 
LEGs  can  provide  advanced  services. 

78.  We  tentatively  conclude  that 
incumbent  LEGs  must  provide  sub-loop 
unbundling  and  permit  competitive 
LEGs  to  collocate  at  remote  terminals, 
unless  the  incumbent  LEG  can 
demonstrate  one  of  the  following  with 
respect  to  the  particular  remote  terminal 
requested  by  the  competitive  LEG:  (1) 
Sub-loop  unbundling  is  not  •'technically 
feasible:"  or  (2)  there  is  insufficient 
space  at  the  remote  terminal  to 
accommodate  the  requesting  carrier.  We 
make  this  tentative  conclusion  because 
the  use  of  sub-loop  elements  and  access 
to  the  remote  terminal  Ynay  be  the  only 
means  by  which  competitive  LEGs  can 
provide  xDSL-based  services  for  those 
end-users  whose  connection  to  the 
central  office  is  currently  provided  via 
digital  loop  carrier  systems.  We  further 
tentatively  conclude  that  it  would  be  an 
unreasonable  practice  for  an  incumbent 
LEG  to  deny  competitive  LEGs 
collocation  at  the  remote  terminal  on 
either  of  these  grounds,  while  allowing 
its  own  affiliate  to  collocate  at  the 
remote  terminal.  We  seek  comment  on 
these  tentative  conclusions.  In 
particular,  we  seek  comment  on 
whether  such  sub-loop  unbundling  and 
remote  terminal  access  are,  in  fact, 
necessary  in  order  for  competitive  LEGs 
to  provide  high  bandwidth  services, 
such  as  xDSL-based  services.  We  ask 
commenters  to  consider  whether  new 
technologies,  such  as  next  generation 
digital  loop  carrier  systems,  might 
reduce  or  eliminate  the  need  for 
competitive  LEG  access  to  sub-loop 
elements.  As  an  alternative  to  requiring 
sub-loop  unbundling,  or  if  sub-loop 
unbundling  proves  to  be  technically 
inteasible  or  there  is  insufficient  space 
at  the  remote  terminal,  we  seek 
comment  on  whether  the  incumbent 
LEG  should  be  obligated  to  provide  an 
alternative  unbundling  method  at  no 
greater  cost  to  the  competitive  LEG. 
Should  the  incumbent  LEG  be  obligated 
to  demonstrate  that  such  unbundling 
method  will  provide  the  competitive 
LEG  with  a  loop  of  the  same  quality  and 
functionality  as  the  loop  that  the 
competitive  LEG  would  have  obtained 
through  access  to  the  sub-loop 
element(s)? 

79.  We  also  ask  commenters  to 
address  the  use  to  which  competitive 
LEGs  would  put  sub-loop  elements  and 
what  specific  sub-loop  elements,  if  any 


should  be  unbundled.  We  also  ask 
commenters  to  address  the  technical 
issues  involved  with  loops  that  pass 
through  remote  concentration  devices, 
including  the  ability  of  competitive 
providers  of  advanced  services  to  access 
the  nece.ssary  elements  of  the  incumbent 
LEG  networks.  Gommenters  should 
address  the  extent  to  which  the 
incumbent  LEG's  control  over  the 
remote  terminal  and  electronics  therein 
might  limit  the  ability  of  end  users  to 
access  a  full  range  of  competitive 
services.  We  seek  comment  on  the 
technical  issues  of  customer  premises 
equipment  and  central  office  or  remote 
terminal  equipment  compatibility,  and 
we  ask  commenters  that  perceive 
problems  to  propose  solutions  that 
would  ensure  that  end  users  have  the 
widest  possible  access  to  competitive 
services.  We  also  ask  commenters  to 
address  what  should  be  done  if  more 
competitive  LEGs  request  access  to  a 
remote  terminal  than  the  remote 
terminal  can  accommodate.  What  would 
be  a  fair  means  of  allocating  limited 
space?  Should  there  be  a  lottery  system? 
Should  the  space  be  auctioned?  Should 
the  space  be  made  available  on  a  "first 
come,  first  served"  basis?  If  we 
conclude  that  "first  come,  first  served" 
is  the  most  appropriate  method,  how 
can  we  ensure  that  incumbent  LEGs  do 
not  fill  up  all  the  available  space  before 
competitive  LEGs  have  the  opportunity 
to  collocate  their  equipment?  We 
tentatively  conclude  that  an  incumbent 
LEG  may  not  take  all  the  available  space 
in  a  remote  terminal,  and  then  transfer 
ownership  of  that  equipment  in  the 
remote  terminal  to  an  advanced  services 
affiliate.  We  seek  comment  on  this 
tentative  conclusion. 

80.  We  seek  comment  from  those  with 
evidence  demonstrating  or  challenging 
the  proposition  that  sub-loop 
unbundling  and  competitive  LEG  acce.ss 
to  remote  terminals  may  impair  network 
reliability  or  pose  significant  technical 
problems.  We  seek  comment  on  whether 
accountability  for  the  network  would  be 
lost  or  compromised  if  competitive 
LEGs  are  allowed  access  to  the 
incumbent  EEC's  remote  terminals  or 
other  plant  in  the  field.  We  seek 
comment  on  whether  there  is  a  need  for 
operational,  administrative,  and 
maintenance  procedures  for  allowing 
access  to  the  incumbent  LEG's  plant  in 
the  field  in  order  to  ensure  network 
quality  and  reliability.  We  seek 
comment  on  how  best  to  allow  such 
access  and  ask  commenters  to  propose 
operational,  administrative  and 
maintenance  procedures  to  ensure 
network  quality  and  reliability  in  the 
event  that  we  permit  competitive  LEGs 
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access  to  incumbent  LEG  plant  in  the 
field.  We  also  seek  comment  on  ways  to 
minimize  the  cost  of  providing  such 

access. 

h.  Effects  of  additional  requirements 
for  local  loops.  81.  We  seek  comment  on 
whether  (and  if  so,  to  what  extent]  any 
of  our  tentative  conclusions  or 
proposals  might  affect  existing 
negotiated  or  arbitrated  interconnection 
agreements,  existing  state  requirements, 
or  pending  state  proceedings. 

D.  Unbundling  Obligations  Under 
Section  251(c)(3) 

82.  We  now  seek  comment  on  the 
specific  unbundling  requirements  we 
should  impose  on  network  elements 
used  by  incumbent  LECs  in  the 
provision  of  advanced  services.  Parties 
should  address  the  specific  network 
elements  that  incumbent  LECs  should 
be  required  to  unbundle  pursuant  to 
section  251(c)(3).  In  particular,  parties 
should  address  the  applicability  of 
section  251(d)(2),  namely:  (1)  The  extent 
to  which  particular  network  elements 
are  "proprietary"  as  that  term  is  used  in 
section  251(d)(2)(a),  and  (2)  the  extent  to 
which  a  carrier  would  be  "impair[edl," 
as  that  term  is  used  in  section 
251(d)(2)(b),  in  its  ability  to  offer 
advanced  services  without  unbundled 
access  to  a  particular  network  element. 

83.  We  also  seek  comment  on  whether 
there  are  any  additional  criteria  under 
section  251(d)(2)  that  the  Commission 
should  consider  when  identifying  those 
network  elements  used  to  provide 
advanced  services  that  must  be  made 
available  pursuant  to  section  251(c)(3). 
Parties  suggesting  additional  criteria 
should  address  the  extent  to  which 
consideration  of  those  criteria  could 
lead  the  Commission  to  remove  certain 
facilities  used  to  provide  advanced 
services  from  the  unbundling 
obligations  of  section  251(c)(3).  Parties 
should  also  address  the  extent  to  which 
consideration  of  each  criterion  will 
promote  the  deployment  of  advanced 
services. 

84.  In  addition,  we  seek  comment  on 
the  attributes  of  particular  network 
elements  that  may  make  unbundling  of 
those  elements  technically  infeasible. 
For  example,  we  note  that  it  may  not  be 
technically  feasible  to  offer  unbundled 
access  to  individual  packet  switches.  If 
the  functionality  offered  by  a  single 
packet  switch  in  the  incumbent's 
network  is  not  available  to  a  competitor 
using  packet  switches  of  a  different 
manufacturer,  we  seek  comment  on 
whether  the  unbundling  of  that  packet 
switch  would  be  "technically 
infeasible."  In  addition,  we  ask 
commenters  how  an  incumbent  LECs 
claim  of  technical  infeasibility  should 


be  verified,  such  as  whether  the  lack  of 
a  standard  network  interface,  for 
example,  should  support  such  a  claim. 
85.  We  also  seek  comment  on  NTIA's 
proposal  that  we  find  section  251(c)  to 
be  fully  implemented  on  a  service-by- 
service  basis.  For  example.  NTIA 
suggests  that  the  Commission  should 
determine  that  section  251(c)  is  fully 
implemented  with  respect  to  xDSL 
services  only  after  incumbent  LECs 
"give  competitors  access  to  *    *    *  loop 
facilities  capable  of  supporting  DSL 
services  and  collocation  space  on 
lincumbentl  LEC  premises."  Parties 
commenting  on  this  proposal  should 
address  whether  it  provides  an 
appropriate  framework  for  ensuring 
compliance  with  section  251(c)  by 
incumbent  LECs. 

86.  In  addition,  given  our  objective  in 
this  proceeding  to  encourage 
deployment  of  wireline  advanced 
services  by  all  telecommunications 
carriers,  including  incumbent  LECs,  we 
seek  comment  in  this  section  on  any 
other  specific  measures  that  the 
Commission  should  take  to  provide 
regulatory  relief  from  the  obligations  of 
section  251(c)  for  incumbent  LECs  that 
choose  to  offer  advanced  services  on  an 
integrated  basis.  Parties  should  address 
the  extent  to  which  any  measures  they 
propose  will  give  incumbent  LECs 
greater  incentive  to  offer  advanced 
services,  promote  competition  in  the 
advanced  services  market,  and 
encourage  widespread  deployment  of 
such  services.  Parties  should  also 
address  whether  such  relief  would 
justify  the  loss  of  significant  pro- 
competitive  benefits  that  we  expect 
would  accompany  a  separate  affiliate 
approach. 

E.  Resale  Obligations  Under  Section 
251(0(4) 

87.  In  the  Order,  we  conclude  that  an 
incumbent  LEC  has  the  obligation  to 
offer  for  resale  the  advanced  services 
that  it  generally  offers  to  subscribers 
who  are  not  telecommunications 
carriers.  We  further  conclude  above 
that,  to  the  extent  advanced  services  are 
telephone  exchange  services,  incumbent 
LECs  must  offer  such  services  for  resale. 

88.  We  now  seek  comment  on  the 
applicability  of  section  251(c)(4)  to 
advanced  services  to  the  extent  that 
such  services  are  exchange  access 
services.  We  tentatively  conclude  that 
such  advanced  services  are 
fundamentally  different  from  the 
exchange  access  services  that  the 
Commission  referenced  in  the  Local 
Competition  Order  and  concluded  were 
not  subject  to  section  251(c)(4).  We 
expect  that  advanced  services  will  be 
offered  predominantly  to  ordinary 


residential  or  business  users  or  to 
Internet  service  providers.  None  of  these 
purchasers  are  telecommunications 
carriers. 

89.  By  its  terms,  section  251(c)(4) 
applies  to  'any  telecommunications 
service  that  the  carrier  provides  at  retail 
to  subscribers  who  are  not 
telecommunications  carriers." 
Advanced  services  generally  offered  by 
incumbent  LECs  to  subscribers  who  are 
not  telecommunications  carriers  meet 
this  statutor>-  test.  We  thus  tentatively 
conclude  that  these  services  fall  within 
the  core  category  of  retail  services  that 
both  Congress  and  the  Commission 
deemed  subject  to  the  resale  obligation, 
and  the  reasoning  that  led  the 
Commission  in  the  Local  Competition 
Order  to  exclude  exchange  access  from 
the  section  251(c)(4)  resale  obligation 
does  not  apply.  We  tentatively 
conclude,  therefore,  that  advanced 
ser\ices  marketed  by  incumbent  LECs 
generally  to  residential  or  business  users 
or  to  Internet  service  providers  should 
be  deemed  subject  to  the  section 
251(c)(4)  resale  obligation,  without 
regard  to  their  classification  as 
telephone  exchange  ser\ice  or  exchange 
access.  We  seek  comment  on  these 
tentative  conclusions. 

F.  Limited  InterLATA  Relief 

1.  Background 

90.  In  this  section,  we  seek  comment 
on  the  scope  of  section  271(b)(3)  of  the 
Act,  which  permits  the  BOCs  and  their 
affiliates  to  provide  certain  "incidental 
interLATA  ser\ices."  In  addition, 
section  3(25)(B)  of  the  Act  permits  the 
BOCs  to  modif>-  LATA  boundaries 
provided  that  the  Commission  approves 
such  modifications.  Since  the  1996  Act 
became  law,  both  the  Commission  and 
the  Common  Carrier  Bureau  (acting  on 
delegated  authority)  have  approved  a 
significant  number  of  LATA  boundary 
modifications.  As  a  general  matter,  the 
Commission,  within  the  discretion 
granted  to  it  under  the  Act.  weighs  the 
need  for  the  proposed  modification 
against  the  potential  harm  from 
anticompetitive  BOC  activity,  and 
considers  whether  the  proposed 
modification  will  have  a  significant 
effect  on  the  BOCs  incentive  to  open  its 
local  market  pursuant  to  section  271   In 
the  Order,  we  deny  Ameritechs,  Bell 
Atlantic's,  and  U  S  WEST's  requests  for 
large-scale  changes  in  LATA  boundaries 
for  packet-switched  services,  because 
such  changes  could  effectively 
eviscerate  section  271  for  those  ser\ices 
and  circumvent  the  procompetitive 
incentives  for  opening  the  local  market 
to  competition.  In  this  section,  we  seek 
comment  on  the  criteria  we  should  use 
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in  evaluating  requests  for  more  targeted 
LATA  boundarv  changes.  We  also  seek 
comment  on  whether  there  are  any  other 
forms  of  interLATA  relief  that  we  may 
consider. 


2.  Discussion 

91.  Incidental  InterLATA  Sen-ires. 
Section  271(b)(3)  permits  the  BOCs  and 
their  affiliates  to  provide  "incidental 
interLATA  services."  as  defined  in 
section  271(g).  We  seek  comment  on  the 
scope  of  this  authority  as  it  relates  to 
BOC  provision  of  advanced  .services. 
Section  271(g)(2),  for  example,  permits 
the  BOCs  to  provide  "two-way 
interactive  video  services  or  Internet 
services  over  dedicated  facilities  to  or 
for  elementarv  and  secondar\-  schools." 
This  authority  clearly  allows  the  BOCs 
to  provide  certain  advanced  services  to 
or  for  elementary  and  secondary 
schools.  We  seek  comment  on  whether 
the  ability  to  provide  the  other 
incidental  interLATA  services  defined 
in  section  271(g)  affects  the  BOCs' 
ability  to  deploy  advanced  services  on 
a  reasonable  and  timelv  basis. 

92.  LATA  Boundary'Modifications  for 
Elementary  and  Secondary  Schools  and 
Classrooms.  We  seek  comment  on 
whether  additional  relief  beyond  the 
incidental  interLATA  autho'ritv  set  forth 
in  section  271(g)(2)  would  help  ensure 
that  elementary  and  secondarv  schools 
and  classrooms  have  adequate  access  to 
advanced  services.  We  tentatively 
conclude,  for  example,  that  it  would  be 
reasonable  to  approve  LATA  boundarv 
modifications  that  allow  BOCs  to 
provide  advanced  services  to  entire 
elementary  or  secondarv  school  districts 
on  an  intraLATA  basis,  when  the  school 
districts  straddle  LATA  boundaries.  We 
ask  the  commenters  to  suggest  other 
types  of  LATA  boundary  modifications 
that  would  encourage  deployment  of 
advanced  telecommunications 
capability  to  elementary  and  secondary 
schools  and  classrooms.  Parties  should 
address,  with  particularity,  the  criteria 
that  we  should  use  to  evaluate  these 
requests.  We  seek  comment,  for 
example,  on  whether  we  should  adopt 
the  same  criteria  used  in  the  expanded 
local  calling  service  proceedings.  Parties 
should  also  address  whether  we  should 
take  such  actions  only  to  the  extent  that 
advanced  services  are  provided  bv  BOC 
advanced  services  affiliates,  rather  than 
by  the  BOCs. 

93.  Network  Access  Points.  We  seek 
comment  on  the  criteria  that  we  should 
use  to  evaluate  LATA  boundar>' 
modification  requests  that  would  allow 
BOCs  to  carry  packet-switched  traffic 
across  current  LATA  boundaries  for  the 
purpose  of  providing  their  subscribers 
with  high-speed  connections  to  nearby 


network  access  points,  which  are  points 
of  access  to  the  Internet.  U  S  WEST 
contends  that  many  rural  areas  do  not 
have  high-capacity  network  access 
points.  We  seek  comment  on  the  criteria 
we  should  use  to  determine  whether  a 
LATA  has  high-speed  access  to  the 
Internet.  Commenters  should  provide 
empirical  data  on  the  number  and 
location  of  LATAs  that  do  not  contain 
high-speed  network  access  points. 

94.  We  tentatively  conclude  that  some 
modification  of  LATA  boundaries  may 
be  necessarv-  to  provide  subscribers  in 
rural  areas  with  the  same  type  of  access 
to  the  Internet  that  other  subscribers 
throughout  the  nation  enjoy.  We  also 
tentatively  conclude  that  modification 
of  those  boundaries  for  the  purpose  of 
facilitating  high-speed  access  to  the 
Internet  would  further  Congress"  goal  of 
ensuring  that  advanced  services  are 
deployed  to  all  Americans. 
Furthermore,  we  tentatively  conclude 
that  such  boundary  modifications 
would  be  consistent  with  the  Common 
Carrier  Bureau's  decision  that,  under 
certain  circumstances,  a  limited  LATA 
boundary  modification  for  integrated 
services  digital  network  (ISDN)  services 
is  appropriate  where  such  a 
modification  is  necessary  to 
accommodate  a  demonstrated  need  and 
would  have  only  a  small  impact  on 
competition.  We  seek  comment  on  these 
tentative  conclusions.  We  also  seek 
comment  on  whether  LATA 
modifications  to  facilitate  high-speed 
access  to  the  Internet  for  rural 
subscribers  would  be  consistent  with 
the  requirement  under  section  10(d)  of 
the  Act  that  the  Commission  must 
ensure  that  the  requirements  of  section 
271  are  fully  implemented  before  a  BOC 
may  offer  interLATA  services. 

95.  In  addition,  we  seek  comment  on 
the  type  of  documentation  that  BOCs 
should  submit  in  order  to  qualif\'  for 
such  a  LATA  boundarv  modification. 
We  note  that  in  a  July  23.  1998  petition. 
Bell  Atlantic  asks  that  we  modify'  LATA 
boundaries  for  the  limited  purpose  of 
allowing  Bell  Atlantic  to  provide  high- 
speed connections  between  West 
V'irginia's  two  LATAs  and  between  West 
Virginia  and  the  nearest  Internet  access 
points  located  in  other  states.  We  ask 
the  parties  to  address  whether  the 
information  in  Bell  Atlantic's  petition  is 
the  appropriate  type  of  documentation 
that  a  BOC  should  submit.  We  also  seek 
comment  on  whether  the  LATA 
boundary  modification  should  be 
withdrawn  if  a  high-speed  network 
access  point  is  established  in  the  LATA 
or  whether  it  should  expire  at  a  certain 
date.  We  further  seek  comment  on  the 
competitive  impact  of  permitting  LATA 
boundary  modifications  in  this  limited 


context.  Parties  should  address  whether 
the  BOCs  are  the  only  carriers  likely  to 
serve  areas  that  do  not  currentlv  contain 
high-speed  network  access  points. 
Parties  should  also  address  whether  we 
should  take  such  action  onlv  to  the 
extent  that  advanced  services  are 
provided  by  BOC  advanced  services 
affiliates,  rather  than  by  the  BOCs. 

96.  Additional  Targeted  InterLATA 
Relief.  We  seek  comment  on  whether  we 
have  authority  to  take  other  actions  to 
facilitate  deployment  of  advanced 
services  and,  if  so,  the  criteria  we 
should  use  in  evaluating  such  requests. 
For  example,  we  seek  comment  on  the 
criteria  we  should  use  in  evaluating 
requests  to  permit  BOCs  and/or  BOC 
affiliates  to  provide  corporate  intranet 
and  extranet  services  or  to  ser\'e 
institutions  such  as  universities  or 
health  care  facilities.  Parties  should 
address  any  safeguards  that  we  should 
adopt  to  ensure  that  these  services  are 
provided  in  a  pro-competitive  manner 
and  that  any  targeted  interLATA  relief 
does  not  undermine  the  incentives  for 
opening  the  local  market  to  competition. 
Such  safeguards  may  include,  but  not  be 
limited  to,  taking  such  actions  only  to 
the  extent  they  are  provided  by  BOC 
advanced  services  affiliates,  rather  than 
by  the  BOCs. 

G.  Procedural  Matters 


1.  Ex  Parte  Presentations 

97.  The  matter  in  Docket  No.  98-147, 
initiated  by  the  NPRM  portion  of  this 
item,  shall  be  treated  as  a  "permit-but- 
disclose"  proceeding  in  accordance 
with  the  Commission's  ex  parte  rules. 
Persons  making  oral  ex  parte 
presentations  are  reminded  that 
memoranda  summarizing  the 
presentations  must  contain  summaries 
of  the  substance  of  the  presentations 
and  not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required.  Other  rules  pertaining  to  oral 
and  written  presentations  are  set  forth 
in  Section  1.1206(b)  as  well. 

2.  Initial  Paperwork  Reduction  Act 
Analysis 

98.  The  NPRM  contains  a  proposed 
information  collection.  As  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  we  invite  the  general  public 
and  the  Office  of  Management  and 
Budget  (OMB)  to  take  this  opportunity 
to  comment  on  the  information 
collections  contained  in  this  NPRM,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  Public 
comments  are  due  at  the  same  time  as 
other  comments  on  this  NPRM;  OMB 
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comments  are  due  October  23,  1998. 
Comments  should  address:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
wavs  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

3.  Initial  Regulatory  Flexibility  Analysis 

99.  As  required  by  the  Regulatory 
Flexibility  Act.  .see  5  U.S.C.  §  603.  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  impact  on  small  entities 
of  the  proposals  suggested  in  this 
document.  The  IRFA  is  set  forth  in  the 
Appendix.  Written  public  comments  are 
requested  with  respect  to  the  IRFA. 
These  comments  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  for  comments  on  the  rest  of 
the  NPRM.  but  they  must  have  a 
separate  and  distinct  heading, 
designating  the  comments  as  responses 
to  the  IRFA.  The  Office  of  Public 
Affairs,  Reference  Operations  Division, 
will  send  a  copy  of  this  NPRM, 
including  the  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration,  in  accordance 
with  the  Regulaton,'  Flexibility  Act. 

4.  Comment  Filing  Procedures 

100.  The  proceeding.  Deployment  of 
Wireline  Services  Offering  Advanced 
Telecommunications  Capability,  CC 
Docket  No.  98-147,  is  initiated  by  the 
NPRM  portion  of  this  item.  Pursuant  to 
§§  1.415  and  1.419  of  the  Commission's 
rules.  47  CFR  1.415,  1.419,  interested 
parties  may  file  comments  on  or  before 
September  25,  1998  and  reply 
comments  on  or  before  October  16, 
1998.  All  filings  should  refer  only  to 
Deployment  of  Wireline  Services 
Offering  Advanced  Telecommunications 
Capability,  CC  Docket  No.  98-147. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 

101.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 


copies  of  each  filing.  All  filings  must  be 
sent  to  the  Commission's  Secretary, 
Magalie  Roman  Salas,  Office  of  the 
Secretary,  Federal  Communications 
Commission.  1919  M  St,  N.W.,  Room 
222.  Washington.  D.C.  20554. 

102.  Parties  who  choose  to  file  by 
paper  should  also  submit  their 
comments  on  diskette.  These  diskettes 
should  be  submitted  to  Janice  Myles. 
Common  Carrier  Bureau,  Policy  and 
Program  Planning  Division.  1919  M 
Street.  N.W..  Room  544.  Washington. 
D.C.  20554.  Such  a  submission  should 
be  on  a  3.5  inch  diskette  formatted  in  an 
IBM  compatible  format  using 
WordPerfect  5.1  for  Windows  or 
compatible  software.  The  diskette 
should  be  accompanied  by  a  cover  letter 
and  should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labelled  with  the  commenters  name, 
proceeding  (including  the  docket 
number,  in  this  case.  CC  Docket  No.  98- 
147.  tvpe  of  pleading  (comment  or  reply 
comment),  date  of  submission,  and  the 
name  of  the  electronic  file  on  the 
diskette.  The  label  should  also  include 
the  following  phrase  "Disk  Copy — Not 
an  Original."  Each  diskette  should 
contain  only  one  party's  pleadings, 
preferably  in  a  single  electronic  file.  In 
addition,  commenters  must  send 
diskette  copies  to  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Inc..  1231  20th 
Street.  N.W.,  Washington.  D.C.  20037. 

103.  Parties  should  also  file  one  copy 
of  any  documents  filed  in  this  docket 
with  the  Commission's  copy  contractor. 
International  Transcription  Services. 
Inc..  1231  20th  Street,  N.W.. 
Washington.  D.C.  20036.  Comments 
and  reply  comments  will  be  available 
for  public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center.  1919  M  Street.  N.W.,  Room  239. 
Washington,  D.C,  20554. 

104.  Comments  and  reply  comments 
must  include  a  short  and  concise 
summary  of  the  substantive  arguments 
raised  in  the  pleading.  Comments  and 
reply  comments  must  also  comply  with 
section  1.49  and  all  other  applicable 
sections  of  the  Commission's  rules.  We 
also  direct  all  interested  parties  to 
include  the  name  of  the  filing  party  and 
the  date  of  the  filing  on  each  page  of 
their  comments  and  reply  comments. 
All  parties  are  encouraged  to  utilize  a 
table  of  contents,  regardless  of  the 
length  of  their  submission. 

■  105.  Written  comments  by  the  public 
on  the  proposed  information  collections 


are  due  on  or  before  September  25.  1998 
and  reply  comments  on  or  before 
October  16.  1998.  Written  comments 
must  be  submitted  by  OMB  on  the 
proposed  information  collections  on  or 
before  October  23,  1998.  In  addition  to 
filing  comments  wuh  the  Secretarv',  a 
copv  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  ludy 
Bolev.  Federal  Communications 
Commission.  Room  234.  1919  M  Street. 
N.W..  Washington.  DC  20554.  or  via  the 
Internet  to  jholeviJ?fcc.gov  and  to 
Timothv  Fain.  OMB  Desk  Officer,  10236 
.\EOB.  725— 17th  Street,  N.W.. 
Washington.  DC  20503  or  via  the 
Internet  to  fain t@al.eop.gov. 

5.  Further  Information 

106  For  further  information  regarding 
this  proceeding,  contact  Linda  Kinney. 
.Assistant  Di\  ision  Chief,  Policy  and 
Program  Planning  Division,  Common 
Carrier  Bureau,  at  202-418-1580  or 
lkinnev@fcc.gov  or  Jordan  Goldstein, 
.■\ttorney.  Policy  and  Program  Planning 
Division.  Common  Carrier  Bureau,  at 
202-418-1580  or  jgoldste@fc:c.gov. 
Further  information  may  also  be 
obtained  bv  calling  the  Common  Cameji 
Bureaus  TTY  number:  202-418-0484. 

H.  Ordering  Clauses 

107.  It  is  ordt^rfd  that,  pursuant  to 
sections  1-4.  10.  201,  202.  251-254. 
271,  and  303(r)  of  the  Communications 
Act  of  1934.  as  amended.  47  U.S.C 

§*?  151-154.  160.  201.  202.  251-254, 
271,  and  303(r),  the  Notice  of  Proposed 
Rulemaking  is  hereby  adopted. 

108.  It  IS  further  ordered  that  the 
Commission's  Office  of  Public  Affairs. 
Reference  Operations  Division,  shall 
send  a  copv  of  this  Notice  of  Proposed 
Rulemaking,  including  the  Initial 
Regulatorv  Flexibility  Certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration,  in 
accordance  with  the  Regulatory 
Flexibility  Act.  see  5  U.S.C.  §  605(b). 

List  of  Subjects  in  47  CFR  Parts  51.  64. 
and  68 

Communications  common  carriers. 
Communications  equipment.  Local 
exchange  carrier.  Telecommunications, 
Telephone. 

Federal  Cummunications  Commission. 
Magalie  Roman  Salas, 
Secretary- 
iPR  Doc.  98-22597  Filed  8-21-98:  845  am) 

BILUNG  CODE  671 2-01 -P 


VOL 


63 


ISSi 

1 
6 

31 


AG 
241 


1998 


UMI 


Monday 
August  24,  1998 


S  3     B  I 


Part  VI 


Environmental 
Protection  Agency 


Sustainable  Development  Challenge  Grant 
Program;  Notice 


45156 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6150-4] 

Sustainable  Development  Challenge 
Grant  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Solicitation  of  proposals  for  FY 
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SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  soliciting  proposals  for 
the  FY  1998  Sustainable  Development 
Challenge  Grant  (SDCG)  program,  one  of 
President  Clinton's  "high  priority" 
actions  described  in  the  March  16.  1995 
report.  "Reinventing  Environmental 
Regulation."  The  EPA  has  a  total  of  S5 
million  available  for  this  program  in  FY 
1998.  The  SDCG  program  provides  an 
opportunity  to  develop  place-based 
approaches  to  problem  solving  that  can 
be  replicated  in  other  communities. 
Approaches  should  address  problems 
related  to  current  patterns  of  growth  and 
public  investment/disinvestment  that 
accelerate  loss  of  open  space  and 
wetlands,  fragment  habitat,  and  increase 
consumption  of  fossil  fuels  for  energy 
and  transportation.  These  grants  are 
intended  to  encourage  communities  to 
recognize  and  build  upon  the 
fundamental  connection  between 
environmental  protection,  economic 
prosperity  and  community  well-being. 
EPA  will  select  projects  on  a 
competitive  basis  using  the  criteria 
outlined  below.  Applicants  may 
compete  for  handing  from  EPA  in  two 
ranges  for  FY  1998:  (1)  requesting 
550,000  or  less,  and  (2)  requesting 
between  $50,001  and  $200,000. 
Proposals  will  compete  with  other 
proposals  in  the  same  range  (i.e.,  a 
proposal  for  $50,000  will  not  compete 
with  a  proposal  for  $200,000). 
Applicants  in  each  category  are  required 
to  provide  a  minimum  20%  match  from 
non-federal  funding  sources. 

The  Sustainable  Development 
Challenge  Grant  program  strongly 
encourages  partnering  among 
community  members,  business  and 
government  entities  to  work 
cooperatively  to  develop  flexible, 
locally-oriented  approaches  that  link 
place-based  environmental  management 
and  quality  of  life  activities  with 
sustainable  development  and 
revitalization.  This  program  challenges 
communities  to  invest  in  a  sustainable 
future  that  links  environmental 
protection,  economic  prosperity  and 
community  well-being.  These  grants  are 
intended  to:  catalyze  community-based 
projects  to  promote  environmentally 
and  economicallv  sustainable 


development;  build  partnerships  which 
increase  a  community's  capacity  to  take 
steps  that  will  ensure  the  long-term 
health  of  ecosystems  and  humans, 
economic  vitality,  and  community  well- 
being;  and  leverage  public  and  private 
investments  to  enhance  environmental 
quality  by  enabling  sustainable 
community  efforts  to  continue  beyond 
the  period  of  EPA  funding. 

This  document  includes  the 
following:  background  information  on 
the  Sustainable  Development  Challenge 
Grant  program;  a  description  of  the  FY 
1998  program  which  incorporates 
comments  on  the  FY  1996  pilot  and  FY 
1997  program  (both  public  and  Agency 
comments/suggestions)  on  the  design  of 
the  program;  the  criteria  projects  must 
meet  to  be  considered  for  funding;  the 
process  for  selection  of  projects;  and  the 
program's  relationship  to  other  related 
EPA  activities.  More  detailed 
information  is  available  via  Internet  at: 
http:www.epa. gov/ecocommunity.  A 
guidance  document  to  assist  applicants 
in  developing  their  proposal  is  also 
available  at  this  Internet  site  and  from 
regional  offices. 

DATES:  The  period  for  submission  of 
proposals  for  FY  1998  will  begin  upon 
publication  of  this  Federal  Register 
document  pursuant  to  the  Information 
Collection  Request  (ICR  No.  938.06) 
approved  by  the  Office  of  Management 
and  Budget  (OMB  Approval  No.  2030- 
0020)  under  the  Paperwork  Reduction 
Act.  Project  proposals  must  be 
postmarked  by  November  24,  1998  to  be 
considered  for  funding. 
ADDRESSES:  Please  provide  an  original 
and  four  copies  of  your  entire  proposal 
to  the  regional  representative  listed 
below  for  the  state  in  which  your  project 
will  take  place. 

APPLICATIONS:  Complete  proposal 
information  for  FY  1998  is  available  via 
Internet  at:  http:www.epa.gov/ 
ecocommunity  or  from  EPA 
Headquarters  and  EPA  Regional  Offices. 
This  information  will  include  more 
detailed  guidance  and  may  be  requested 
in  writing  from  your  regional  or 
headquarters  representative,  or  by  fax  at 
202-260-2555  or  by  voice  mail  at  202- 
260-6812.  Although  you  may  fax  your 
request,  these  documents  are  not 
available  by  fax.  If  you  have  requested 
this  information  previously,  your  name 
has  been  added  to  our  mailing  list  and 
you  will  be  sent  the  application  kit 
automatically  as  soon  as  it  is  available. 
EPA  will  notify  applicants  of  selected 
proposals  in  writing.  Please  do  not  send 
duplicate  requests.  Proposals  must 
include  the  following: 

(1)  A  one  page  cover  sheet  that 
provides: 


(a)  The  project  title; 

(b)  Applicant's  name,  address,  phone 
number  and  organization  type; 

(c)  A  list  of  entities  or  organizations 
that  will  be  providing  matching  funds  in 
the  project  and  their  organization  type; 
and 

(d)  A  project  abstract  that  includes  a 
brief  project  description,  the  amount  of 
assistance  requested  from  EPA,  amount 
of  match,  total  project  cost,  and  match 
percentage. 

(2)  The  project  proposal  narrative 
must  be  limited  to  five  (5)  double-sided 
pages.  The  proposal  should  contain  the 
following:  Project  Goals;  Project  Tasks; 
Relationship  of  Project  to  Selection 
Criteria;  All  Confirmed  Partners 
(including  those  providing  match); 
Schedule;  and  Budget. 

(3)  A  plan  for  overall  project 
evaluations  (see  guidance  below  on 
what  to  include  in  this  plan). 

(4)  All  applicants  (except  public 
agencies)  must  attach  documentation 
demonstrating  non-profit  status  or 
articles  of  incorporation. 

(5)  Letters  of  commitment  from  all 
partners  contributing  matching  funds  to 
the  project.  These  letters  must  specify 
the  nature  of  the  match  (whether  it  is'  in- 
kind  services  or  cash)  and  the  dollar 
value  of  the  match.  Applications 
without  these  commitment  letters  will 
not  be  considered. 

Attachments  listed  in  (3),  (4)  and  (5) 
above  will  not  count  toward  the  five 
double-sided  narrative  page  limit.  Any 
other  attachments  will  not  be 
considered.  Please  do  not  send  letters  of 
general  support  from  non-match 
partners  or  others.  Proposals  lacking 
complete  documentation  will  not  be 
considered. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
regional  representative  for  your  state  or 
Juanita  Smith,  U.S.  EPA,  Office  of  Air  & 
Radiation  (MC  6101),  401  M  Street  SVV. 
Washington,  D.C.  20460,  telephone 
(202)  260-6812.  fax  (202)  260-2555.  e- 
mail  smith.juanita@epa.gov. 

Regional  Offices 

Rosemary  Monahan.  US  EPA  Region  1, 

JF  Kennedy  Federal  Bldg.  (RSP). 

Boston  MA  02203.  (617)  565-3551, 

monahan.rosemary@epa.gov,  States- 

ME.  NH.  VT.  MA.  CT.  RI 
Theresa  Martella.  US  EPA  Region  3,  841 

Chestnut  Building,  Philadelphia,  PA 

19107, (215)  566-5423, 

martella.theresa@epa.gov.  States-  DE 

DC,  MD,  PA.  VA.  WV 
Janette  Marsh.  US  EPA  Region  5.  77 

West  Jackson  Blvd..  Chicago.  IL 

60604-3507, (312)  886-4856, 

marsh.janette@epa.gov.  States:  MN, 

WI,  MI,  IL,  IN.  OH 
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Marcia  Seidner,  US  EPA  Region  2.  290 

Broadway.  26th  Floor,  New  York.  NY 

10007-1866, (212)  637-3590, 

seidner.marcia@epa.gov.  States  & 

Territories:  NY,  NJ,  PR,  VI 
Annette  N.  Hill,  US  EPA  Region  4, 

OPM,  61  Forsyth  Street,  S\V,  Atlanta. 

GA  30303,  (404)  562-8287, 

hill.annetten@epa.gov.  States:  AL,  FL, 

GA.  KY.  MS,  NC,  SC,  TN 
Karen  Alvarez,  US  EPA  Region  6, 

Fountain  Place,  Suite  1200,  1445  Ross 

Avenue,  Dallas,  TX  75202-2733,  (214) 

665-7273,  alvarez.karen@epa.gov. 

States:  AR,  LA,  NM,  OK,  TX 
Dick  Sumpter.  US  EPA  Region  7,  726 

Minnesota  Avenue,  Kansas  City,  KS 

66101,(913)551-7661. 

sumpter.richard@epa.gov.  States:  KS, 

MO,  NE,  lA 
Debbie  Schechter,  US  EPA  Region  9.  75 

Havrthome  Street  (CMD-7). 

Francisco,  GA  94105,  (415)  744-1624. 

schechter.debbie@epa.gov,  States  & 

Territories:  GA,  NV,  AZ,  HI,  AS,  GU 
David  Schaller,  US  EPA  Region  8,  999 

18th  Street,  Suite  500,  Denver,  CO 

80202-2466, (303)  312-6164, 

schaller.david@epa.gov.  States:  CO. 

MT,  ND,  SD,  UT,  WY 
Anne  Dalrymple,  US  EPA  Region  10, 

1200  Sixth  Avenue,  Seattle,  WA 

98101, (206)  553-0199, 

dalrvmple.anne@epa.gov.  States:  AK, 

ID,  OR.  WA 
SUPPLEMENTARY  INFORMATION: 

Puqiose 

EPA  intends  these  competitive  grants 
to  be  catalysts  that  challenge 
communities  to  invest  in  a  more 
sustainable  future,  recognizing  that 
sustainable  environmental  quality, 
economic  prosperity,  and  community 
well-being  are  inextricably  linked.  The 
Sustainable  Development  Challenge 
Grant  program  is  an  important 
opportunity  for  EPA  to  award 
competitive  grants  that  leverage  private 
and  other  public  sector  investment  in 
communities  (ranging  in  size  from 
neighborhoods  to  cities  to  larger 
geographic  areas  such  as  watersheds  or 
metropolitan  areas)  to  build 
partnerships  that  will  increase  the 
capacity  of  communities  to  ensure  long- 
term  environmental  protection  through 
the  application  of  sustainable 
development  strategies. 

Overview  of  the  Sustainable 
Development  Challenge  Grant 
Approach 

The  grant  program  encourages 
communities  to  recognize  and  build 
upon  the  fundamental  connection 
between  enviroimiental  protection, 
economic  prosperity  and  community 
well-being.  Accomplishing  this  linkage 


requires  integrating  environmental 
protection  in  policy  and  decision- 
making at  all  levels  of  government  and 
throughout  the  economy-  The  SDCG 
program  recognizes  the  significant  role 
that  communities  have  and  should  play 
in  environmental  protection.  The 
program  acknowledges  that  sustainable 
development  is  often  best  designed  aind 
implemented  at  a  community  level  and 
encourages  projects  that  can  be 
replicated  in  other  communities.  This 
program  also  requires  grantees  to 
implement  a  stakeholder  process  to 
identify  measurable  milestones  to  assess 
progress  toward  integrating 
environmental  and  economic  goals  and 
community  well-being. 

Achieving  sustainability  is  a 
responsibility  shared  by  environmental, 
community  and  economic  interests  at 
all  levels  of  government  and  the  private 
sector.  This  emphasis  on  strong 
community  involvement  requires  a 
commitment  to  ensuring  that  all 
residents  of  a  community,  of  varying 
economic  and  social  groups,  have 
opportunities  to  participate  in  decision- 
making and  benefit  from  successful 
sustainable  development  activities. 
Only  through  the  combined  efforts  and 
collaboration  of  governments,  private 
organizations  and  individuals  can  our 
communities,  regions,  states,  and  nation 
achieve  the  benefits  of  sustainable 
development.  In  keeping  with  this 
philosophy,  the  EPA  will  implement 
this  program  consistent  with  the 
principles  of  Executive  Order  12898. 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations'  (February  11,  1994). 
Projects  funded  must  ensure  that  no 
person(s)  is  subjected  to  unjust  or 
disproportionate  environmental 
impacts.  We  encourage  submissions 
from  Empowerment  Zones  and 
Enterprise  Communities. 

Linkages  to  Other  Initiatives 

The  EPA  initiated  the  SDCG  program 
as  a  pilot  effort  in  1996  and  funded  ten 
of  the  600  proposals  for  a  total  of 
$500,000.  In  1997,  the  Agency  received 
962  proposals  requesting  $38,000,000  in 
assistance  and  selected  45  of  the 
proposals  for  funding  at  a  total  of 
approximately  $5,000,000.  Project 
descriptions  are  available  via  the 
Internet  at  http:wvvrw.epa.gov/ 
ecocommunity. 

EPA  and  its  state  and  local  partners 
continue  to  refine  how  environmental 
protection  is  accomplished  in  the 
United  States.  The  Agency  recognizes 
that  environmental  progress  will  not  be 
achieved  solely  by  regulation. 
Innovative  attitudes  of  regulatory 


agencies  combined  with  individual, 
institutional,  and  corporate 
responsibility,  commitment  and 
stewardship  will  be  needed  to  assure 
adequate  protection  of  the  earth's 
resources.  The  Sustainable  Development 
Challenge  Grant  program  is  consistent 
with  other  community-based  efforts 
EPA  has  introduced,  such  as  the 
Brownfields  Initiative,  Environmental 
Justice  Small  Grants  Program,  Project 
XL,  the  President's  American  Heritage 
Rivers  Initiative,  Watershed  Protection 
Approach,  Transportation  Partners,  the 
Smart  Growth  Network,  the  Community- 
Based  Environmental  Protection 
Approach,  and  the  Sustainable  Urban 
Environment  effort.  The  Sustainable 
Development  Challenge  Grant  program 
is  also  a  step  in  implementing  "Agenda 
21,  the  Global  Plan  of  Action  on 
Sustainable  Development,"  signed  by 
the  United  States  at  the  Earth  Summit 
in  Rio  de  Janeiro  in  1992.  All  of  these 
programs  require  broad  community 
participation  to  identif\'  and  address 
environmental  issues. 

Through  the  Sustainable  Development 
Challenge  Grant  program.  EPA  also 
intends  to  further  the  vision  and  goals 
of  the  President's  Council  on 
Sustainable  Development  (PCSD). 
created  in  1993  by  President  Clinton. 
EPA  is  coordinating  existing  urban 
environmental  programs  within  the 
Agency  and  with  other  federal,  state  and 
local  agencies.  The  President  charged 
the  Coimcil,  composed  of  corporate, 
govermnent,  and  non-profit 
representatives,  to  find  ways  to  "bring 
people  together  to  meet  the  needs  of  the 
present  wathout  jeopardizing  the 
future."  The  Council  has  declared  this 
vision: 

"Our  vision  is  of  a  life-sustaining  Earth.  We 
are  committed  to  the  achievement  of  a 
dignified.  f>eaceful  and  equitable  existence 
We  believe  a  sustainable  United  States  will 
have  a  growing  economy  that  equitably 
provides  opp>ortunities  for  satisfying 
livelihoods  and  a  safe,  healthy,  high  quality 
of  life  for  current  and  future  generations.  Our 
nation  will  protect  its  environment,  its 
natural  resource  base,  and  the  functions  and 
viability  of  natural  systems  on  which  all  life 
depends."  (February  1996) 

The  Sustainable  Development  Challenge 
Grant  program  furthers  this  vision  by 
encouraging  community  initiatives  that 
achieve  envirormiental  quality  with 
economic  prosperity  through  public  and 
private  involvement  and  investment. 

Examples  of  Potential  Pro)ects 

EPA  welcomes  proposals  for  many 
tvpes  of  projects,  as  demonstrated  in  the 
projects  funded  in  the  previous  two 
vears.  The  following  are  examples  of  the 
types  of  projects  EPA  could  consider  for 
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funding.  These  examples  are  illustrative 
and  are  not  intended  to  limit  proposals 
in  any  way. 

♦  Demonstrate  the  range  of 
environmental,  economic  and 
community  benefits  associated  with 
alternative  development  patterns.  This 
project  would  examine  drinking  water 
quality,  air  quality,  and  wildlife  habitat. 
For  instance,  open  spaces  mav  offer 
protection  of  water  quality  by  acting  as 
natural  retention  areas  for  the  treatment 
of  storm  water  runoff  and  increase 
aesthetic  value  and  recreation 
opportunities.  Elements  of  the  project 
may  include  the  comparison  of  the 
environmental,  fiscal  and  communitv 
benefits  of  the  purchase  and  trade  of 
development  rights,  and  alternative 
zoning  provisions  related  to  various 
densities  and  degrees  of  automobile, 
bicycle  and  pedestrian  accessibility. 

♦  Demonstrate  a  cutting  edge 
approach  to  the  cleanup  and 
redevelopment  of  contaminated 
property.  This  project  would 
demonstrate  a  comprehensive, 
interagency,  intergovernmental 
approach  to  the  challenges  of 
abandoned,  idled,  or  under-used 
properties  that  blight  the  landscape  of 
our  urban  centers.  In  addition  to 
strategies  being  used  at  Brownfield 
assessment  pilot  sites  across  the 
country,  it  would  move  bevond  the 
narrow  limits  of  the  Superfund  law  and 
include  issues  of  contamination  from  oil 
fields  and  leaking  underground  storage 
tanks — currently  excluded  by  the 
Superfund  law,  yet  thought  to  be  the 
cause  of  significant  contamination. 
Instead  of  staying  within  the  confines  of 
land-based  contamination,  this  effort 
would  address  issues  with  other 
environmental  media,  including  water, 
non-point  source  permitting  and  non- 
point  sources  in  air  quality  non- 
attainment  areas  relating  to  the  siting  of 
new  businesses  and  industries.  Practical 
applications  of  environmental  justice 
principles,  public  participation  and 
environmental  job  training/workforce 
development  strategies  would  be  woven 
throughout  the  entire  effort.  Training 
would  be  provided  for  public  officials  as 
well  as  local  citizens  to  ensure  that  local 
land  use  decision-making  processes  will 
be  fair,  open  and  inclusive. 

♦  Demonstrate  how  a  stakeholder 
group  can  comprehensively  identify  the 
multiple  sources  of  pollution 
contributing  to  environmental  problems 
within  their  watershed;  collaboratively 
develop  solutions  to  address  these 
causes  to  the  satisfaction  of 
stakeholders;  develop  policy  and 
financial  support  and  comniitment  for 
the  solution  along  with  the  plan  to 
implement  the  necessary  actions. 


Project  elements  may  include:  how  you 
would  organize  and  develop  your 
stakeholders  and  community-based 
support;  watershed-based  problem 
identification,  priority-setting  and 
monitoring;  the  mix  of  voluntary  and 
regulatory  programs,  the  most  promising 
approaches  to  the  restoration  of  urban 
river  corridors  and  wetlands;  to  identify 
and  eliminate,  to  the  maximum  extent 
possible,  activities  and  programs  that 
create  unintended  barriers  and 
disincentives  to  communitv 
revitalization. 

♦  Support  a  regional  bottom-up 
process  for  better  managing  rapid, 
sprawling  development.  Local 
governments  along  with  public  and 
private  interests  will  join  together  to 
secure  written  agreements  on  actions  to 
be  taken  to  carry  out  the  community's 
vision  of  a  sustainable  future,  and  to 
prepare  a  State  of  the  Region  report 
outlining  the  area's  most  significant 
challenges  and  opportunities  for 
improving  local  conditions. 

♦  Demonstrate  the  benefits  of 
implementing  metropolitan-wide 
transportation  programs  that  promote 
sustainable  development.  Specific 
projects  would  examine  new  and 
innovative  ways  of  integrating  air 
quality,  storm  water  and  other  urban 
wet  weather  flows  management, 
transportation,  and  land  use  planning 
processes  to  effectively  reduce  vehicle 
miles  traveled,  thereby  reducing 
congestion,  lowering  energy 
consumption,  improving  air  quality,  and 
reducing  green  house  gas  emissions. 
Specific  pilots  could  focus  on 
demonstrating  effective  methods  of 
community  collaboration  and  linkage 
with  other  planning  efforts  traditionally 
conducted  at  different  jurisdiction 
levels  (e.g.,  state,  city,  county).  In 
addition,  pilots  could  integrate  a 
number  of  important,  but  to  date, 
separate  federal  initiatives  such  as 
Federal  Transit  Administration's 
Livable  Communities,  Federal  Highway 
Administration's  Congestion  Mitigation 
and  Air  Quality  Program,  Department  of 
Energy's  Clean  Cities  program,  or  the 
Department  of  Agriculture's  Urban 
Resources  Partnership,  the  Department 
of  Transportation's  Transportation  and 
Community  System  Preservation  Pilot 
Program,  or  Empowerment  Zones  and 
Enterprise  Communities  along  with 
various  innovative  transportation 
control  measures.  Both  short  and  long- 
term  strategies  could  be  selected. 

♦  Nature-based  tourism:  Demonstrate 
a  cooperative  effort  among 
environmental  groups,  business 
interests,  and  community  leaders  to 
design  and  implement  a  community- 
based  strategy  for  ecology-based 


tourism.  The  strategy  would  identify 
techniques  to  manage  appropriate  travel 
to.  and  recreation  within,  natural  areas 
which  are  designed  to  contribute 
substantially  to  the  area's  conservation 
and  improvement  of  the  welfare  of  local 
people,  through  education  and  the 
dedication  of  tourism  dollars  to  protect 
natural  resources.  The  goal  would  be  to 
support  properly  planned  and  managed 
nature  tourism,  which  will  have 
minimal  impacts  on  the  environment, 
conserve  and  enhance  social  and 
cultural  values,  and  improve  the 
economic  well-being  of  residents.  EPA 
encourages  projects  that  correct  existing 
environmental  problems  and  are 
restorative  in  their  outcome. 

♦  Changing  unsustainable  behaviors 
can  begin  through  visioning  and 
planning  projects.  Such  proposals  are 
welcomed  and  encouraged.  Visioning 
and  planning  proposals  should  address 
geographic  and  jurisdictional  areas 
appropriate  and  applicable  to  the  scope 
of  the  proposal.  Proposals  should 
demonstrate  how  actions  and 
collaborations  and  outreach  efforts  are 
intended  to  result  in  a  vision  or  plan 
with  a  sufficient  consensus  in  the 
community  to  take  the  proposal  beyond 
the  preparation  of  a  summary  report. 
The  proposal  should  address  to  the 
extent  possible  next  steps  that  would  be 
taken  toward  plan  implementation  and 
how  these  steps  would  be  carried  out 
after  completion  of  the  visioning/ 
planning  effort. 

Selection  Criteria 

The  proposed  project  must  meet  the 
two  statutory  threshold  determinations 
described  below  in  the  Statutory 
Authority  section,  then  EPA  will  also 
consider  the  following  criteria, 
weighting  each  as  indicated.  Please 
describe  how  your  project  addresses  the 
following  criteria  in  the  section  of  your 
proposal  on  Relationship  of  Project  to 
Selection  Criteria.  We  recommend  that 
you  address  each  bullet  point  listed. 

(1)  Sustainability:  50  points 

►  How  well  does  the  proposal 
integrate  environmental  protection, 
economic  prosperity  and  community 
well-being  at  the  community  level?  Does 
the  proposal  address  how  current  and 
future  generations  are  affected? 

►  Does  the  proposal  address  what 
type  of  sustainable  behavior  is  desired, 
and  what  type  of  non-sustainable 
behavior  needs  to  be  changed? 

►  Does  the  proposal  taSe  a 
comprehensive  approach  to  specific 
environmental  problems  that  reflects  a 
good  understanding  of  the  larger 
ecosystem  context  within  which  the 
problems  occur?  Does  the  proposal  offer 
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a  locally  and  regionally  appropriate 
solution  that  does  not  shift  the  problem 
to  another  area  or  create  a  new  problem 
as  a  result?  Does  this  proposal  benefit  a 
significant  percentage  of  the  population 
in  the  affected  community  or  region? 

►  How  does  the  proposal  assure  that 
economic  activities  do  not  exhaust  or 
degrade  the  environment? 

►  Explain  how  the  proposal  will 
result  in  long-term  environmental 
protection  as  well  as  sustainable 
economic  vitality,  (such  as  more 
appropriate,  efficient  use  of  resources 
and  changes  in  consumption  patterns) 
so  that  jobs  created  will  be  sustained,  or 
the  amount  of  money  retained  in  the 
local  economy  will  be  maximized? 

►  How  does  the  proposal  represent 
new  solutions  for  the  community,  given 
their  previous  history  and  current 
circumstances? 

(2)  Community  Commitment  and 
Contribution:  25  points 

►  Explain  how  the  partners  fully 
represent  those  in  the  community  who 
have  an  interest  in  or  will  be  affected  by 
the  project? 

►  VVill  the  proposal's  outcomes  and 
results  benefit  all  affected  groups  to  the 
maximum  extent  possible? 

►  Does  the  proposal  describe 
effective  methods  for  community 
involvement  to  assure  that  all  affected 
by  the  project  are  provided  an 
opportunity  to  participate? 

►  Does  the  proposal  describe  the 
depth  and  breadth  of  the  community's 
support  (financial  and  in-kind)  for  the 
proposal?  Does  the  community  have  in 
place  the  legal  and  regulatory  authority 
they  need  to  implement  the  project? 
Does  it  provide  evidence  of  long-term 
commitment  to  the  proposal? 

(3)  Measurable  Results:  25  points 

►  Does  the  proposal  describe  the 
specific  environmental,  economic,  and 
quality  of  Hfe  benefits  to  be  gained  by 
the  community?  Is  there  a  plan  to 
identify  which  non-sustainable 
behaviors  will  be  addressed  by  the 
proposal  and  how  will  behavior  change 
be  measured? 

►  How  does  the  proposal  include 
significant  achievable  short-term 
(within  three  years)  and  long-term 
targets  or  benchmarks  to  measure  the 
proposal's  contribution  to  the 
community's  environmental  and 
economic  sustainability?  (These  should 
be  both  quantitative  and  qualitative.) 
For  planning  or  visioning  proposals, 
explain  how  the  plan  or  vision  that  is 
developed,  and  any  next  steps  that  will 
be  taken  toward  plan  implementation, 
will  contribute  to  the  community's 
environmental  or  economic 


sustainability.  and  how  the  contribution 
will  be  measured. 

►  Does  the  proposal  set  goals  for  the 
proactive  environmental  approaches  it 
employs? 

►  After  seed  funds  from  EPA  are 
exhausted,  does  the  proposal 
demonstrate  how  the  work  will 
continue,  or  how  it  will  evolve  into  or 
generate  other  sustainability  efforts, 
either  locally  or  regionally? 

►  VVill  the  experiences  gained 
during  the  project  be  transferable  to 
other  communities?  If  so,  how? 

►  Does  the  proposal  describe  how 
the  success  of  the  project  will  be 
evaluated?  Does  the  proposal  explain 
how  to  determine  and  measure  whether 
expected  results  have  been 
accomplished?  How  will  the  project's 
contribution  to  sustainability  be 
measured  and  evaluated?  Who  will  be 
responsible  for  performing  the 
evaluation  and  what  process  they  will 
use?  How  will  needed  changes  to  the 
project  be  identified  and  incorporated 
on  an  ongoing  basis? 

Statutory  Authority 

EPA  expects  to  award  Sustainable 
Development  Challenge  Grants  program 
under  the  following  eight  grant 
authorities:  Clean  Air  Act  section 
103(b)(3);  Clean  Water  Act  section  104 
(b)(3);  Resource  Conservation  and 
Recovery  Act  section  8001;  Toxics 
Substances  Control  Act  section  10; 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  section  20;  Safe 
Drinking  Water  Act  sections  1442(a)  and 
(b);  National  Envirorunental  Education 
Act.  section  6;  and  Pollution  Prevention 
Act,  section  6605. 

In  addition  to  the  selection  criteria 
listed  above,  a  proposal  must  meet  the 
following  two  important  threshold 
criteria  to  be  considered  for  funding.  (1) 
A  project  must  consist  of  activities 
within  the  statutory  terms  of  these  EPA 
grant  authorities.  Most  of  the  statutes 
authorize  grants  for  the  following 
activities:  "research,  investigations, 
experiments,  training,  demonstrations, 
surveys  and  studies."  These  activities 
relate  generally  to  the  gathering  or 
transferring  of  information  or  advancing 
the  state  of  knowledge.  Grant  proposals 
should  emphasize  this  "learning" 
concept,  as  opposed  to  "fixing"  an 
environmental  problem  via  a  well- 
established  method.  For  example,  a 
proposal  to  plant  some  trees  in  an 
economically  depressed  area  in  order  to 
prevent  erosion  would  probably  not  in 
itself  fall  within  the  statutory  terms 
"research,  studies"  etc.,  nor  would  a 
proposal  to  start  a  routine  recycling 
program. 


On  the  other  hand,  the  statutory-  term 
"demonstration"  can  encompass  the 
first  instance  of  the  appUcation  of  a 
pollution  control  and  prevention 
techniques,  or  an  innovative  application 
of  a  previously  used  method.  Similarly, 
the  application  of  established  practices 
mav  qualify  when  they  are  part  of  a 
broader  project  which  qualifies  under 
the  term  "research." 

(2)  In  order  to  be  funded,  a  project's 
focus  generally  must  be  one  that  is 
specified  in  the  statutes  listed  above. 
For  most  of  the  statutes,  a  project  must 
address  the  causes,  effects,  extent, 
prevention,  reduction,  and  elimination 
of  air.  water,  or  solid/hazardous  waste 
pollution,  or,  in  the  case  of  grants  under 
the  Toxic  Substances  Control  Act  or  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act,  to  "carn,'ing  out  the 
purposes  of  the  Act."  While  the  purpose 
of  the  SDCG  program  will  include  the 
other  two  aspects  of  sustainable 
development  (economic  prosperity  and 
community  well-being),  the  overarching 
concern  or  principal  focus  must  be  on 
the  statutory'  purpose  of  the  applicable 
grant  authority,  in  most  cases  "to 
control  pollution."  Note  that  proposals 
relating  to  other  topics  which  are 
sometimes  included  within  the  term 
"environment"  such  as  recreation, 
conservation,  restoration,  protection  of 
wildlife  habitats,  etc.,  should  describe 
the  relationship  of  these  topics  to  the 
statutorily  required  purpose  of  pollution 
control.  For  assistance  in  understanding 
statutorv  authorities  under  which  EPA 
is  providing  these  grants  contact  your 
regional  representatives. 

Definitions 

Sustainable  Development:  Sustainable 
development  means  integrating 
environmental  protection,  and 
community  and  economic  goals. 
Sustainable  development  meets  the 
needs  of  the  present  generation  without 
compromising  the  ability  of  future 
generations  to  meet  their  own  needs. 
The  sustainable  development  approach 
seeks  to  encourage  broad-based 
community  participation  and  public 
and  private  investment  in  decisions  and 
activities  that  define  a  community's 
environmental  and  economic  future  and 
commimity  well-being. 

Community  well-being:  In  the 
sustainable  development  context  this 
means  understanding  and  considering 
the  impacts  of  activity  on  the  diversity 
of  cultures,  values,  and  traditions  in  a 
community.  It  acknowledges  both 
current  and  future  generations. 
Community  well-being  means  ensuring 
that  all  members  of  the  community, 
regardless  of  ethnic  or  cultural  group, 
age  or  income,  have  access  to  services 
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provided  through  the  sustainable 
development  project,  and  those 
benefits/burdens  of  the  project  are  fairly 
distributed. 

Community:  The  scale  used  to  define 
"community"  under  this  challenge  grant 
program  will  vary  with  the  issues, 
problems,  or  opportunities  that  an 
applicant  intends  to  address.  The  SDCG 
program  recognizes  the  significant  role 
that  communities  have  and  should  play 
in  environmental  protection. 
"Community"  means  a  geographic  area 
within  which  different  groups  and 
individuals  share  common  interests 
related  to  their  homes  and  businesses, 
their  personal  and  professional  lives, 
the  surrounding  natural  landscape  and 
environment,  and  the  local  or  regional 
economy.  A  community  can  be  one  or 
more  local  governments,  a 
neighborhood  within  a  small  or  large 
city,  a  large  metropolitan  area,  a  small 
or  large  watershed,  an  airshed,  tribal 
lands,  ecosystems  of  various  scales,  or 
some  other  specific  geographic  area 
with  which  people  identify. 
Non-sustainaole  Behavior: 
Development,  or  land  and  water 
activities,  management  or  uses,  which 
limit  the  ability  of  humans  and 
ecosystems  to  live  sustainably  by 
destroying  or  degrading  ecological 
values  and  functions,  diminishing  the 
material  quality  of  life,  and  diverting 
economic  benefits  away  from  long-term 
community  prosperity  and  decreases  the 
long-term  capacity  for  sustainability. 

Who  Should  Apply? 

Eligible  applicants  include:  (1) 
Incorporated  non-profit  (or  not-for- 
profit)  private  agencies,  institutions  and 
organizations,  and  (2)  public  (state, 
county,  regional  or  local)  agencies, 
institutions  and  organizations, 
including  those  of  Native  Americans 
(American  Indians  and  Alaskan  Native 
Villages).  While  state  agencies  are 
eligible  they  are  encouraged  to  work  in 
partnership  with  community  groups  to 
strengthen  their  proposals.  Federal 
agencies  are  not  eligible  for  funding, 
however,  they  are  also  encouraged  to 
work  in  partnership  with  state  and  local 
agencies  on  these  projects.  For  instance, 
the  Urban  Resources  Partnership  places 
government  resources  into  the  service  of 
community-led  environmental  projects. 
Applicants  are  not  required  to  have  a 
formal  Internal  Revenue  Service  (IRS) 
non-profit  designation,  such  as  501(ci(3) 
or  501(c)(4),  however  they  must  present 
their  letter  of  incorporation  or  other 
documentation  demonstrating  their  non- 
profit or  not-for-profit  status.  This 
requirement  does  not  apply  to  public 
agencies.  Failure  to  enclose  the  letter  of 
incorporation  or  other  documentation 
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demonstrating  their  non-profit  or  not- 
for-profit  status  will  result  in  an 
incomplete  submission  and  will  not  be 
reviewed.  Applicants  who  do  have  an 
IRS  501(c)(4)  designation  are  not  eligible 
for  grants  if  they  engage  in  lobbying,  no 
matter  what  the  source  of  funding  for 
the  lobbying  activity.  No  recipient  may 
use  grant  funds  for  lobbying.  Further, 
profit-makers  are  not  eligible  to  receive 
sub-grants  from  eligible  recipients, 
although  they  may  receive  contracts, 
subject  to  EPA's  regulations  on 
procurement  under  assistance 
agreements,  40  Code  of  Federal 
Regulations  (CFR)  30.40  (for  non- 
governmental recipients)  and  40  CFR 
31.36  (for  governments).  Profit-making 
organizations  are  encouraged  to 
participate  in  sustainability  efforts  in 
their  community  by  becoming  partners 
with  eligible  organizations. 

Funding  Ranges  and  Match 

Applicants  may  compete  for  funding 
from  EPA  in  two  ranges  for  FY  1998:  (1) 
requesting  $50,000  or  less,  and  (2) 
requesting  between  $50,001  and 
$200,000.  Proposals  will  compete  with 
other  proposals  in  the  same  range  (i.e., 
a  proposal  for  $50,000  will  not  compete 
with  a  proposal  for  $200,000). 
Applicants  in  each  category  are  required 
to  demonstrate  how  they  will  meet  the 
minimum  20%  non-federal  match. 
Applicants  may  submit  multiple 
proposals,  but  each  specific  proposal 
must  be  for  a  separate  and  distinct 
project.  However,  no  organization  may 
receive  funding  for  more  than  one  grant 
each  year  under  the  SDCG  program.  In 
addition,  projects  awarded  will  be 
ineligible  for  future  competition  for  this 
program. 

This  program  is  intended  to  provide 
seed  money  to  leverage  a  broader  public 
and  private  investment  in  sustainabifity 
activities.  As  a  result,  the  program 
requires  a  minimum  non-federal  match 
of  at  least  20%  of  the  total  project 
budget  (the  total  budget  includes  EPA's 
share).  The  match  must  be  calculated  in 
accordance  with  the  example  provided 
in  EPA's  guidance  document.  EPA 
strongly  encourages  applicants  to 
leverage  as  much  investment  in 
community  sustainability  as  possible. 
EPA  views  this  leverage  as  a  measure  of 
community  support  and  an  indication  of 
the  possible  longevity  of  the  project. 
The  match  can  come  from  a  variety  of 
public  and  private  sources  and  can 
include  in-kind  goods  and  services.  No 
federal  funds,  however,  can  be  used  as 
matching  funds  without  specific 
statutory  authority. 


Selection  Process 

EPA  Regional  Offices  will  assess  how 
well  the  proposals  meet  the  selection 
criteria  outlined  above.  The  Regional 
Offices  will  then  forward  their  top 
proposals  to  Headquarters  for  review  by 
a  national  panel  consisting  of 
Headquarters  and  Regional 
representatives.  The  panel's 
recommendations  will  be  presented  to 
EPA  Senior  Management  for  final 
selection.  In  making  these  final 
selections  such  factors  as  geographic 
diversity,  project  diversity,  costs, 
matching  funds,  and  project 
transferability  or  replicability  may  be 
considered. 

What  Costs  Can  Be  Paid? 

Even  though  a  proposal  may  involve 
an  eligible  applicant,  eligible  activity, 
and  eligible  purpose,  grant  funds  cannot 
necessarily  pay  for  all  of  the  costs  which 
the  recipient  might  incur  in  the  course 
of  carrying  out  the  project.  Allowable 
costs,  including  those  paid  for  by 
matching  funds,  are  determined  by 
reference  to  EPA  regulations  cited  below 
and  to  OMB  Circulars  A-122,  "Cost 
Principles  for  Non-profit 
Organizations."  A-21  "Cost  Principles 
for  Education  Institutions,"  and  A-87, 
"Cost  Principles  for  State,  Local,  and 
Indian  Tribal  Governments."  Generally, 
costs  which  are  allowable  include 
salaries,  equipment,  supplies,  training, 
rental  of  office  space,  etc.,  as  long  as 
these  are  "necessary  and  reasonable." 
Entertainment  costs  are  an  example  of 
unallowable  costs. 

Applicable  Grant  Regulations 

40  CFR  part  30  for  other  than  state/ 
local  governments,  for  example,  non-     — . 
profit  organizations  (see  61  FR  6065 
(Feb.  15,  1996)),  and  part  31  for  state 
and  local  governments  and  Indian 
tribes. 

Paperwork  Reduction  Act 

The  information  collection  provisions 
in  this  document  for  solicitation  of 
proposals  are  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  in  a  generic  Information 
Collection  Request  titled  Generic 
Administrative  Requirements  for 
Assistance  Programs  (ICR  No.  938.06 
and  OMB  Approval  No.  2030-0020).  A 
copy  of  the  Information  Collection 
Request  (ICR  No.  938.06)  may  be 
obtained  from  Sandy  Farmer  in  the 
Regulatory  Information  Division,  EPA 
401  M  Street.  S.W.  (Mail  Code  2137), 
Washington,  DC  20460  or  by  calling 
(202) 260-2740. 
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Submission  to  Congress  and  the 
General  Accounting  Office 

On  May  15,  1997,  EPA  published  the 
regulatory  renuirements  that  also  are 
included  in  this  document  (62  FR 
26896)  and  submitted  a  report 
containing  that  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 


Comptroller  General  of  the  General 
Accounting  Office  pursuant  to  the 
Congressional^  Review  Act  (CRA),  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  action  merely 
announces  the  availability  of  additional 
funds  for  this  program  and  does  not 
contain  any  new  requirements;  the 
regulator^'  requirements  are  included  in 


thus  document  only  for  the  convenience 
of  the  reader.  Accordingly,  the  CR.^ 
does  not  apply  because  this  action  is  not 
a  rule,  for  purposes  of  5  U.S.C.  804(3) 

Dated:  August  6.  1998. 
Fred  Hansen, 

Deputy  Administrator. 

IFR  Doc.  98-22655  Filed  8-21-98;  8  45  am] 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  7116  of  August  20,  1998 
Women's  Equality  Day,  1998 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Since  the  earliest  days  of  our  democracy,  Americans  have  taken  great  pride 
and  found  great  purpose  in  our  pursuit  of  equality.  It  is  a  right  for  which 
many  have  bravely  struggled  and  the  ideal  that  challenges  us  even  today 
to  build  a  more  perfect  union  and  to  forge  a  future  in  which  our  children 
know  no  boundaries  to  their  dreams.  Each  year,  on  Women's  Equality  Day, 
we  rededicate  ourselves  to  the  pursuit  of  full  equality  tor  women  and  girls 
in  our  society. 

This  year,  as  we  reflect  on  the  magnificent  journey  and  the  extraordinan,' 
heroines  and  heroes  of  the  women's  rights  movement  in  America,  we  cele- 
brate the  150th  anniversary  of  the  first  women's  rights  convention,  which 
took  place  in  Seneca  Falls,  New  York,  in  1848  and  set  our  Nation  on 
a  course  toward  equality.  It  was  at  this  historic  gathering  that  pioneers 
such  as  Elizabeth  Cady  Stanton,  Lucretia  Mott,  Mary  Ann  McClintock,  and 
Frederick  Douglass  signed  the  Declaration  of  Sentiments — a  document  un- 
equivocally affirming  that  all  men  and  women  are  created  equal.  Encouraged 
by  the  truth  of  their  convictions,  these  determined  women  and  men  set 
out  to  make  equality  for  women  a  reality  in  America. 

In  the  decades  following  the  convention  at  Seneca  Falls,  many  of  the  rights 
expressed  in  the  prophetic  Declaration  of  Sentiments  became  law.  The  ratifi- 
cation of  the  19th  Amendment  to  the  Constitution  secured  a  woman's  right 
to  vote;  the  passage  of  the  Civil  Rights  Act  of  1964  barred  employment 
discrimination;  and  the  enactment  of  Title  IX  of  the  Education  Amendments 
of  1972  guaranteed  equal  opportunity  in  education  and  sports. 

This  year,  we  recognize  another  milestone  on  the  road  to  women's  equality, 
the  35th  anniversary  of  the  enactment  of  the  Equal  Pay  Act,  which  for 
the  first  time  in  our  Nation's  history  guaranteed  equal  pay  to  women  who 
perform  the  same  jobs  as  men.  Only  a  generation  ago,  a  woman  could 
legally  be  paid  less  for  her  time  and  talent  solely  because  of  her  gender. 
Today,  we  realize  that  the  denial  of  equal  pay  not  only  unfairly  limits 
a  woman's  ability  to  provide  for  her  family's  economic  security,  but  also 
diminishes  her  dignity  by  belittling  the  value  of  her  labor. 

While  we  have  made  progress  in  closing  this  pay  gap  in  the  35  years 
since  the  enactment  of  the  Equal  Pay  Act,  women  today  continue  to  make 
less  than  men  for  the  same  work — earning  76  cents  for  even,"  dollar  paid 
to  a  man.  As  we  celebrate  the  Equal  Pay  Act's  anniversary',  we  must  reaffirm 
our  commitment  to  making  equal  pay  for  equal  work  a  reality  in  the  work- 
place. My  Administration  supports  new  proposed  legislation  that  will  close 
the  pay  gap  completely,  strengthen  enforcement  of  the  Equal  Pay  Act,  and 
toughen  penalties  for  violations. 
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My  Administration  is  striving  to  ensure  women's  equality  in  other  areas 
of  our  society.  We  have  dramatically  increased  the  funding  for  research 
prevention,  and  treatment  of  diseases  that  predominantly  affect  women' 
Through  the  Family  and  Medical  Leave  Act  that  I  signed  and  our  proposed 
child  care  initiative,  we  are  working  to  help  women  balance  their  responsibil- 
ities at  home  and  on  the  job.  During  the  past  5  years,  the  Small  Business 
Administration  has  tripled  loans  to  women-owned  businesses,  and  we  have 
strengthened  enforcement  of  Title  IX  to  ensure  that  education  programs 
activities,  and  institutions  receiving  Federal  funds  do  not  discriminate  on 
the  basis  of  gender. 

On  VVomen's  Equality  Day,  as  we  look  back  on  what  we  have  accomplished 
we  aLso  recognize  how  far  we  have  to  go  before  we  complete  the  journey 
that  began  so  long  ago.  As  women  continue  to  distinguish  themselves  in 
boardrooms,  classrooms,  courtrooms,  and  family  rooms  across  America  we 
must  renew  our  efforts  to  empower  all  women  with  the  rights  and  opportuni- 
ties promised  by  our  founders  and  fought  for  by  the  heroic  women  and 
men  whose  achievements  we  honor  today. 

NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
ot  America  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  August  26  1998  as 
VVomen's  Equality  Day.  I  call  upon  the  citizens  of  our  great  Nation  to 
observe  this  day  with  appropriate  programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twentieth  day 
ot   August,    in    the   year   of  our   Lord    nineteen    hundred   and    ninety-eight 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 

and  twenty-third. 
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-j65 42668 

567 42668 
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607 41184 

611 41958 

614 41958 

620 41958 

630 41958 

Proposed  Rules: 

Ch.  Vi 44176 

26 43052 

212  43052 

348 43052 

404 41473 

502 43642 

555 43327 

563(  43052 

701  41976,  41978 

13  CFR 

Proposed  Rules: 

120 43330 

14  CFR 

25 44993 

27 43282 

29 43282 

39 41184,  41393,  4V16, 

42201,  42203.  42205,  42206, 
42208.  42210,  42213,  42214, 
42215.  42217.  42219,  42220, 

42222.  42691,  43070.  43072. 
43294,  43297.  43299.  43610. 
436-'2.  43614,  43615,  44371, 

44372.  44545,  44552 
71  41323,  41717.  41958, 

42223.  42555.  42692,  42694. 
42695.  42696,  43073,  43071, 
43617.  43618.  43619,  43620. 
43621.  43622.  44124.  44125, 
44127.  44128.  44374.  44378. 

44379.  44380.  45109 

97 42224.  42567.  42569. 

44129.  44130 
Proposed  Rules: 

27 45130 

29 45130 

39 41479,  41481,  41483. 

41737.41739,41741,  42286, 
42288.  42569,  42598,  42770. 
43331.  43333.  43335.  43336, 
45338,  43340.  43342,  43345, 
43347  43349,  43351,  43648, 
44410,  44818 

65 41743 

65 41743 

71  41485,  41743.  41749. 

41750,  41751,  41752,  42290, 

42291,  42292,  42293.  42294, 

42295,  42772,  43551,  43652, 

43653,  44413 

147 41743 

15  CFR 

30 41186 

280 41718 

738 42225 

740 42225 

742 42225 

744 41323,  42225 

746 42225 

748 42225 

752 42225 

922 43870 

Proposed  Rules: 

30 41979 

16  CFR 

253 44553 


254 42570 

425 44555 

1610 „ 42697 

17  CFR 

231 41394 

240 42229 

241 41394 

249 42229 

271 41394 

276 41394 

Proposed  Rules: 

Ch.  1 41982 

1 42600 

18  CFR 

161 43075 

381 44995 

401 44777 

Proposed  Rules: 

Ch.  1 42974 

lb 41982 

37 42296 

161 42974 

250 42974 

284 42974 

343 41982 

385 41982 

20  CFR 

^04 41404 

416 41404 

Proposed  Rules: 

416 42601 

21  CFR 

5 41959 

165 42198 

178 43873,  43874 

179 43875 

310 44996 

358 43302 

510 41188.  44381,  44382 

520 41188,  41189,  41419. 

44383 

522 41190,  41419.  44381, 

44382,  44384 

524 44384 

556 41190 

558 41191,  44385.  44385 

610 41718 

806 42229 

814 42699 

892 44998 

Proposed  Rules: 

3 42773 

5 42773 

10 42773 

20 42773 

207 42773 

310 42773 

312 42773 

315 41219 

316 42773 

600 42773 

601 42773 

607 42773 

610 42773 

640 42773 

660 42773 

806 42300 

868 44177 

884 44177 

890 44177 

22  CFR 

51 44777 


514 42233 

23  CFR 

Proposed  Rules: 

1331 44415 

24  CFR 

201 44360 

202 44360 

203 44350 

Proposed  Rules: 

5 41754 

200 ...41754 

207 41754 

236 41754 

256 41754 

880 41754 

881 41754 

882 41754 

883 41754 

884 41754 

886 41754 

891 41754 

965 41754 

982 41754 

983 41754 

25  CFR 

518 41960 

Proposed  Rules: 

542 42940 

26  CFR 

1  41420.43303.  44387 

20 44391 

301 44777 

602 44391,  44777 

Proposed  Rules: 

1  41754.43353,  43354, 

44181,  44415,  45019 

53 41486 

301 41486,  43354 

27  CFR 

4 44779 

19 44779 

24 44779 

55 44999 

194 44779 

250 44779 

251 44779 

Proposed  Rules: 

4 44819 

19 44819 

24 44819 

194 44819 

250 44819 

251 44819 

28  CFR 

Proposed  Rules: 

25 43893 

29  CFR 

1208 44394 

4044 43623 

Proposed  Rules: 

1915 41755 

1926 43452 

30  CFR 

250 42699,43876 

253 42699,43624 

917 41423 

924 43305 


936 42574 

Proposed  Rules: 

72 41755 

75 41755 

902 42774 

904 41506 

924 44192 

31  CFR 

285 44985 

Proposed  Rules: 

285 41687,  44991 

32  CFR 

83 43524 

84 43624 

706 44784 

1903 44785 

33  CFR 

100 41718,  42579,  43321 

1 1  7 41  720,  43080,  43322 

160 44114 

165 42233 

Proposed  Rules: 

117 43080 

155 42304 

34  CFR 

Proposed  Rules: 

303 43866 

36  CFR 

Proposed  Rules: 

242 43990 

1254 42776 

38  CFR 

3 45004 

39  CFR 

20 41427,  44789 

40  CFR 

9 44131 

52 43449,  43524,  43527. 

43881,  43884,  44132,  44397, 

44399,  44792 

62 41325,  41427,  42235, 

42719,  42721,  42724,  42726, 
43080 

63 42238,  44135,  45007 

80 43046 

81 42489,  44143 

82 41625,  42728 

123 45114 

136 44146 

141" 43834,  44512 

142 43834,  44512 

148 42110,  42580 

159 41192 

180 41720,41727,42240, 

42246,  42248,  42249,  43080, 
43085,  43629,  44146 

185 42249 

261 42110,42190 

266 42110 

268 42110,42580 

271  42110,42580,44152, 

44795 

302 42110 

430 42238 

501 45114 

721 44562 

745 41430 
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Proposed  Rules: 

51 45032 

52 41220.  41221,  41756, 

42308.  42782,  42783,  42784, 

42786,  43127,  43654.  43897. 

44192,  44208,44211,44213. 

44417.  44820,  44822,  45032 

55 41991 

62 41508,42310 

63 41508,45036 

72 41357,  45037 

73 41357,45037 

76 45032 

81 44214 

82 41652,42791 

96 45032 

141 44214 

261 41991,  43361 

268 41536 

271 44218 

300 43898,  43900,  44218 

41  CFR 

101 41420,  43638 

Proposed  Rules: 

101^7 42310,42792 

42  CFR 

1008 43449 

Proposed  Rules: 

Ch.  IV 42796 

413 42797 

416 43655 

488 43655 

44  CFR 

64 42257,  42259 

65 42249 

67 42264 

Proposed  Rules: 

67 42311 

45  CFR 

233 42270 

302 44795 

304 44795 

307 44401,  44795 

1602 41193 


Proposed  Rules: 

142 43242 

46  CFR 

8 44346 

72 44161 

Proposed  Rules: 

514 42801 

47  CFR 

Ch.  1 42275 

0 44161 

1  41433,42734,  42735 

2 42276 

15 42276 

20 43033 

22 41201 

24 41201 

26 41201 

27 41201 

36 42753 

51 45134 

54 42753,  43088 

64 43033,  45134 

68 45134 

69 42753,43088 

73 41735,42281,43098, 

44170,  44583,  44584,  45011, 
45012 

90 41201,  44585 

97 41201,  42276 

Proposed  Rules: 

1 41538 

2 44597 

20 43026 

25 44597 

27 44822 

36 45038 

41 41757 

43 41538,  44220,  44224 

51 45140 

54 44599,45038 

63 41538 

64 43026,  44224,  45140 

68 45140 

69 45038 

73 41765,  41766,  42802, 

43656,  44600,  44601 
74 42802 


76 42330 

97 44597 

48  CFR 

205 41972 

206 41972 

217 41972 

219 41972 

225 41972,  43887,  43889 

226 41972 

236 41972 

242 43449 

246 43890 

252 41972,  43887 

253 41972,  43889 

1511 41450 

1515 41450 

1552 41450 

1609 425B4 

1801 44408 

1802 44408 

1803 44408 

1804 44408 

1805 43099,  44408 

1814 44408 

1815 44408 

1816 44408 

1817 44408 

1819 44409 

1822 43099 

1832 44408 

1834 44408 

1835 44408 

1836 44170 

1842 42756,  44408 

1844 43099,  44408 

1852 44170,  44408 

1853 42756,  44408 

1871 44408 

1872 44408 

Proposed  Rules: 

15 45112 

31  43127.  43238,  43239 

37 45112 

48 43236 

52 43236 

1827 43362 

1852 43362 


49  CFR 

555 44171 

564 42586 

571  41451,  42582,  42586 

572 41456 

Proposed  Rules: 

171 44312,  44501 

172 44312 

173 44312 

174 44312 

175 44312 

176 44312 

177 44312,  44601 

178 44312,  44601 

180 44312,  44601 

375 43-28 

377 43128 

390 41766 

391 41766,  41769 

392 41766 

393 41756 

395 41766 

396 41766 

571 41222,  42348 

575 41538 

50  CFR 

17 42757.  43'!00,  44587 

227 42586 

285 43116,  44173 

630 4^205 

648 42587 

654 44595 

660 42762,  43324.  44409 

678 41736 

679 42281,  44595 

Proposed  Rules: 

17 41624.  43100.  43362, 

43363,  43901,  44417 

20 41925,  43854 

2' 44229 

100 43990 

229 42803 

500 41995 

622 43556 

630 44602 

648 43364.  44231 

579 4-782 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
Significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  24, 
1998 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  Gas  Policy  Act: 
Interstate  natural  gas 
pipelines — 
Business  practice 
standards;  published  7- 
23-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Iowa;  published  6-25-98 
Wisconsin;  published  7-23- 
98 
Hazardous  wastes; 
Land  disposal  restrictions — 
Metal  wastes  and  mineral 
processing  wastes 
treatment  standards, 
etc.  (Phase  IV). 
published  5-25-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Florida;  published  7-20-98 
FEDERAL  HOUSING 
FINANCE  BOARD 
Federal  home  loan  banl< 
system: 

Federal  home  loan  bank 
bylaws;  approval  authority; 
published  7-24-98 
Financial  disclosure 
statements;  published  7- 
24-98 
Membership  application 
process;  published  7-27- 
98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Personal  Responsibility  and 

Work  Opportunity 

Reconciliation  Act  of  1996; 

implementation: 

Child  care  and  development 
fund;  published  7-24-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices: 


Radiology  devices — 
Medical  image 
management  devices; 
classifications; 
correction:  published  8- 
24-98 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Cable  compulsory  license: 

Royalty  fees;  adjustment; 
3.75%  rate  application; 
published  7-24-98 

NUCLEAR  REGULATORY 
COMMISSION 

Radiation  protection  standards: 
Conformance,  corrections, 
clarifications,  and  policy 
change;  published  7-23-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ain^orthiness  directives: 
Boeing;  published  8-7-98 
Cessna;  published  8-7-98 
Learjet;  published  8-7-98 
Saab;  published  8-7-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 

Non-VA  physician  services 
associated  with  either 
outpatient  or  inpatient 
care  provided  at  non-VA 
facilities;  payment; 
published  7-23-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Almonds  grown  in  California; 

comments  due  by  8-24-98; 

published  7-24-98 
Milk  marketing  orders: 

Iowa;  comments  due  by  8- 
26-98;  published  7-27-98 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 

Dogs  and  cats;  humane 
handling,  care,  and 
treatment;  facilities 
licensing  requirements; 
comments  due  by  8-24- 
98;  published  6-24-98 
Exportation  and  importation  of 

animals  and  animal 

products: 

Horses  from  contagious 
equine  metntis  (CEM)- 
affected  countries — 


Georgia;  receipt 
authorization;  comments 
due  by  8-26-98; 
published  7-27-98 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Brucellosis  in  cattle  and 
bison — 

State  and  area 
classifications; 
comments  due  by  8-24- 
98;  published  6-24-98 
Brucellosis  in  swine — 
State  and  area 
classifications; 
comments  due  by  8-24- 
98;  published  6-24-98 
Livestock  and  poultry  disease 
control: 

Tuberculosis  in  cattle,  bison, 
and  captive  cervids; 
indemnity  for  suspects; 
comments  due  by  8-24- 
98;  published  6-24-98 
AGRICULTURE 
DEPARTMENT 

Food  and  Consumer  Service 
Child  nutrition  programs; 
Child  and  adult  care  food 
program — 

Child  Nutrition  and  WIC 
Reauthorization  Act  of 
1989  et  al.; 
implementation; 
comments  due  by  8-26- 
98;  published  2-26-98 
AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 
Food  stamp  program: 
Food  stamp  recipient  claims; 
establishment  and 
collection  standards; 
comments  due  by  8-26- 
98;  published  5-28-98 
AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 
Gram  insfjection: 
Official  moisture  meters; 
tolerances;  comments  due 
by  8-24-98;  published  6- 
25-98 
COMMERCE  DEPARTMENT 
International  Trade 
Administration 
Watches  and  watch 
movements: 
Allocation  of  duty 
exemptions — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northern  Mariana 
Islands;  comments  due 
by  8-27-98;  published 
7-28-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 


Northeastern  United  States 
fisheries — 

Vessel  monitoring  system; 
comments  due  by  8-27- 
98;  published  7-28-98 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  8-26- 
98;  published  8-11-98 
Precious  corals; 
comments  due  by  8-28- 
98;  published  6-29-98 
CONSUMER  PRODUCT 
SAFETY  COMMISSION 
Poison  prevention  packaging: 
Child-resistant  packaging 
requirements — 
Sucraid;  exemption; 
comments  due  by  8-26- 
98;  published  6-12-98 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Streamlined  research  and 
development  contracting; 
comments  due  by  8-24- 
98;  published  6-25-98 

EDUCATION  DEPARTMENT 

Special  education  and 
rehabilitative  services: 
Projects  with  industry 
program;  comments  due 
by  8-24-98;  published  6- 
23-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Colorado;  comments  due  by 

8-28-98;  published  7-29- 

98 

Minnesota;  comments  due 

by  8-26-98;  published  7- 

27-98 
South  Carolina;  comments 

due  by  8-26-98;  published 

7-27-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Kentucky;  comments  due  by 

8-24-98;  published  7-24- 

98 

Oregon;  comments  due  by 
8-24-98;  published  7-24- 
98 

Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

California;  comments  due  by 
8-24-98;  published  7-24- 
98 
Clean  Air  Act: 
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State  operating  permits 
programs — 

Interim  approval  expiration 
dates  extension; 
comments  due  by  8-26- 
98;  published  7-27-98 
Interim  approval  expiration 
dates  extension; 
comments  due  by  8-26- 
98;  published  7-27-98 
Hazardous  waste: 
Identification  and  listing — 
Exclusions;  comments  due 
by  8-28-98;  published 
7-14-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Fludioxonil;  comments  due 
by  8-24-98;  published  6- 
24-98 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  8-24-98;  published 
7-23-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  services,  special: 
Maritime  services — 
Accounts  settlements; 
1998  biennial  regulatory 
review;  and  Commission 
withdrawal  as 
accounting  authority; 
comments  due  by  8-24- 
98;  published  7-24-98 
Radio  stations;  table  of 
assignments: 
Indiana;  comments  due  by 

8-24-98;  published  7-9-98 
Montana;  comments  due  by 
8-24-98;  published  7-9-98 
Oklahoma;  comments  due 
by  8-24-98;  published  7-6- 
98 
FEDERAL  MARITIME 
COMMISSION 

Tariffs  and  service  contracts: 
Automated  filing  systems; 
inquiry;  comments  due  by 
8-25-98;  published  8-11- 
98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Food  labeling — 
Dietary  supplements; 
effect  on  structure  or 
function  of  body;  types 
of  statements  definition; 
comments  due  by  8-27- 
98;  published  4-29-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare: 


Bone  mass  measurement, 
coverage  of  and  payment 
for;  comments  due  by  8- 
24-98;  published  6-24-98 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Minerals  management: 
Oil  and  gas  leasing — 
Helium  contracts; 
comments  due  by  8-27- 
98;  published  7-28-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Hunting  and  fishing: 
Refuge-specific  regulations; 
comments  due  by  8-26- 
98;  published  7-27-98 
Migratory  bird  hunting: 
Federal  Indian  reservations, 
off-reservation  trust  lands, 
and  ceded  lands; 
comments  due  by  8-24- 
98;  published  8-14-98 
Tungsten-iron  shot; 
temporary  approval  as 
nontoxic  for  1998-1999 
season;  comments  due  by 
8-26-98:  published  7-27- 
98 
Tungstervpolymer  shot; 
temporary  approval  as 
nontoxic  for  1998-1999 
season;  comments  due  by 
8-25-98;  published  7-27- 
98 
INTERIOR  DEPARTMENT 
Watches  and  watch 
movements: 
Allocations  of  duty 
exemptions — 
Virgin  Islands.  Guam, 
American  Samoa,  and 
Northern  Mariana 
Islands;  comments  due 
by  8-27-98;  published 
7-28-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
West  Virginia;  comments 

due  by  8-24-98;  published 

7-24-98 
Wyoming;  comments  due  by 

8-28-98;  published  7-29- 

98 

NUCLEAR  REGULATORY 
COMMISSION 

Independent  storage  of  spent 
nuclear  fuel  and  high-level 
radioactive  waste;  licensing 
requirements;  miscellaneous 
amendments;  comments  due 
by  8-25-98;  published  6-9- 
98 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 


Retention  allowances; 
agency  payment  critena; 
comments  due  by  8-24- 
98;  published  6-23-98 

Senior  Executive  Service; 
involuntary  reassignment 
mo-atorium  and 
competitive  service 
reinstatement;  comments 
due  by  8-24-98;  published 
6-24-98 

POSTAL  SERVICE 

Domestic  Mail  Manual: 

Forwarding  first-class  mail 
destined  for  address  with 
temporary  change-of- 
address  on  file;  ancillary 
sePw-ice  endorsements: 
comments  due  by  8-24- 
98;  published  7-22-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives; 
Aerospatiale;  comments  due 

by  8-24-98;  published  7- 

23-98 
Agusta  S.p.A.;  comments 

due  by  8-25-98:  published 

6-26-98 
Airbus;  comments  due  by  8- 

24-98:  published  7-23-98 
Boeing,  comments  due  by 

8-24-98;  published  6-24- 

98 
Cessna;  comments  due  by 

8-24-88;  published  6-26- 

98 
Eurocopter  Deutschland 

GmbH;  comments  due  by 

8-25-98;  published  6-25- 

98 
Eurocopter  France; 

comments  due  by  8-25- 

98;  published  6-26-98 
McDonnell  Douglas: 

comments  due  by  8-24- 

98;  published  7-9-98 
Mitsubishi  Heavy  Industries. 

Ltd.;  comments  due  by  8- 

25-98;  published  7-21-98 
Rolls-Royce  Ltd.;  comments 

due  by  8-24-98;  published 

5-25-98 
Airworthiness  standards: 
Model  Deland  Travelaire 

airplane;  acceptance 

under  primary  category 

aircraft  rule;  comments 

due  by  8-28-98;  published 

7-29-98 
Special  conditions — 

Eurocopter  France  model 
AS-365  N3  >Dauphin> 
helicopter;  comments 
due  by  8-25-98; 
published  6-26-98 

Eurocopter  model  AS-350 
B3  >Ecureuil> 
helicopters;  comments 


due  by  8-25-98; 
published  6-26-98 
Class  D  airspace,  comments 
due  by  8-24-98;  published 
7-8-98 
Class  E  airspace;  comments 
due  by  8-24-98:  published 
7-8-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards; 

Occupant  crash  protection — 
Hybrid  IN  test  dummy;  6- 
year  old  child  dummy 
design  and  performance 
specifications; 
comments  due  by  8-28- 
98;  published  6-29-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabilitation  and 
education 

Veterans  education — 
Flight  courses  (or 
educational  assistance 
programs,  criteria 
approval;  comments 
due  by  6-24-98; 
published  6-23-98 


LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  ot 
public  bills  from  the  current 
session  of  Congress  which 
have  t>ecome  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641 .  This  list  IS  also 
available  online  at  http. 
ww^  nara.gov/fedreg 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
U.S.  Government  Printing 
Office.  Washington.  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http;  ' 
www.access.gpo.gov  su  -docs^. 
Some  laws  may  not  yet  be 
available. 

H.P.  3824/P.L.  105-234 

Amending  the  Fastener 
Quality  Act  to  exempt  from  its 
coverage  certain  fasteners 
approved  by  the  Federal 
Aviation  Administration  tor  use 
in  aircraft.  (Aug.  14.  1998; 
112  Stat.  1536) 
S.J.  Res.  54/P.L.  105-235 
Finding  the  Government  of 
Iraq  in  una:x;eptable  and 
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material  breach  of  its 
international  obligations,  (Aug, 
U,  1998;  112  Stat.  ^538) 
Last  List  August  17.  1998 

Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
listproc@lucky.fed.gov  with 
the  text  message 

subscribe  PUBLAWS-L  Your 

Name. 

Note:  This  senyice  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
IS  not  available  through  this 
sen/ice.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


Federal  Register  / 


Vol.  63.  No. 


163/  Monday.  August  24. 


1998  /  Reader  Aids 


Vll 


CFR  CHECKLIST 


Title 


Stock  Numt>er 


Price        Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 
Office's  GPO  Access  Service  at  httpVAvww.access.gpo.gov/nara/cfr/ 
index.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 
The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
S951 .00  domestic,  S237.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  ttirough  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 

Title  Stock  Numt>er  Price       Revision  Date 

5.00      sjan.  1,  1998 


1,  2  (2  Reserved)  (869-034-00001-1)  .... 

3  (1997  Compilation 
and  Parts  100  ond 
101)  (869-034-00002-9)  19.00 

7.00 


4  (869-034-00003-7) 

5  Parts: 

1-699  (869-034-00004-5) 

700-1 199  (869-034-00005-3) 

1200-£nd,  6  (6 
Reserved)  (869-034-00006-1) 

7  Parts: 

1-26  (869-034-00007-0) 

27-52  (869-034-00008-8) 

53-209 (869-034-00009-6) 

210-299 (869-034-00010-0) 

300-399 (869-034-0001 1-8) 

400-699 (869-034-00012-6) 

700-899 (869-034-00013-4) 

900-^99 (869-034-00014-2) 

1000-1199  (869-034-00015-1) 

1200-1599  (869-034-000 16-9) 

1600-1899  (869-034-000 17-7) 

1900-1939  (869-034-000 18-5) 

1940-1949  (869-034-00019-3) 

1950-1999  (869-034-00020-7) 

2000-EfxJ (869-034-00021-5) 


35.00 
26.00 

39.00 

24.00 
30.00 
20.00 
44.00 
24.00 
33.00 
30.00 
39.00 
44.00 
34.00 
58.00 
18.00 
33.00 
40.00 
24.00 


'Jon 
5  Jan. 

Jon. 
Jon. 

Jon. 

Jan. 
Jon. 
Jon. 
Jon. 
Jan. 
Jan. 
Jan. 
Jan. 
Jon. 
Jan. 
Jan. 
Jan. 
Jon. 
Jan. 
Jan. 


8  (869-034-00022-3) 33.00        Jon. 

Q  Parte ' 

1-199  (869-034-00023-1)  .. 

200-£nd  (869-034-00024-0)  .. 


10  Parts: 

0-50  (869-034-00025-8) 

51-199 (869-034-00026-6) 

200^99 (869-034-00027-4) 

500-£nd  (869-034-00028-2) 

11   (869-034-00029-1) 


40.00 
33.00 

39.00 
32.00 
31.00 
43.00 

19.00 


12  Parts: 

1-199  (869-034-00030-4) 17.00 

200-219 (869-034-00031-2) 21.00 

220-299 (869-034-00032-1) 39.00 

300^99 (869-034-00033-9)  23.00 

500-599 (869-034-00034-7)  24.00 

600-End  (869-OJ4-00035-5)  44.00 

13  (869-034-00036-3) 23.00 


Jan. 
Jan. 

Jan. 
Jon. 
Jon. 
Jon. 

Jan. 


Jon. 
Jan. 
Jon. 
Jon. 
Jon. 
Jon. 

Jan.  1 


1998 
1998 

1998 
1998 

1998 

1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 

1998 

1998 
1998 

1998 
1998 
1998 
1998 

1998 

1998 
1998 
1998 
1998 
1998 
1998 

1998 


14  Parts: 

1-59  (869-034-00037- 1)  .. 

60-139 (869-034-00038-0)  .. 

140-199  (869-034-00039-8)  .. 

200-1199  (869-034-00040-1)  .. 

1200-End  (869-034-00041-0)  .. 

15  Parts: 

0-299  (869-034-O0042-8)  .. 

300-799  (869-034-00043-Hi)  .. 

800-End   (869-034-00044-4)  .. 

16  Parts: 

0-999  (869-034-00045-2)  .. 

1000-End (869-034-00046-1)  .. 

17  Parts: 

1-199   (869-034-00048-7)  .. 

200-239  (869-034-00049-5)  . 

240-End   (869-034-00050-9)  . 

18  Parts: 

1-399  (869-034-00051-7)  . 

400-£nd   (869-034-00052-5)  . 

19  Parts: 

1-140  (869-034-00053-3) 

141-199  (869-034-00054-1) 

200-£nd   (869-034-00055-0) 

20  Parts: 

•1-399  (869-034-00056-8) 

400-499  (869-034-00057-6)  . 

500-£nd   (869-034-00058-4)  . 

21  Parts: 

1-99  (869-034-00059-2)  21  00 


47  OC 
40,00 
1600 

29  00 
23  00 

22  00 

33  00 

23  00 

30  00 
33.00 

27,00 

32  00 
40  00 

45,00 
1300 

34  00 

33  00 

15,00 

29  00 
28.00 
44.00 


100-169  (869-034-00060-6) 

170-199  (869-034-00061-4) 

200-299  (869-034-00062-2) 

300^99  (869-034-00063-1) 

500-599  (869-034-00064-9) 

600-799  (869-034-00065-7) 

800-1299  (869-034-00066-5) 

1300-End  (869-034-00067-3) 


27,00 
2800 

9.00 
50.00 
2800 

900 
32.00 
12,00 


22  Parts: 

1-299  (869-034-00068-1)  4100 

300-End  (869-034-00069-0) 3100 

(869-034-00070-3)  25  00 


32.00 
28  00 
17.00 
45,00 
17,00 

42  00 


23  

24  Parts: 

0-199  (869-034-00071-1) 

200-499 (869-034-000  72-0) 

500-699 (869-034-00073-8) 

700-1699  (869-034-0)074-6) 

1700-End  (869-034-00075-^) 

25  (869-034-00076-2) 

26  Parts: 

§§1.0-1-1.60  (869-034-00077-1) 26.00 

§§1.61-1.169 (869-034-00078-9)  48  00 

§§1.170-1.300  (869-034-O0079-7)  31.00 

§§1.301-1.400  (869-034-00080-1) 23.00 

§§1.401-1.440  (869-034-00081-9)  39  00 

§§1.441-1.500  (869-034-00082-7)   29,00 

§§1.501-1.640  (869-034-O0083-5)  27  00 

§§1.641-1.850  (869-034-00084-3)  32  00 

§§1.851-1.907  (869-034-00085-1)  36  00 

§§1.908-1.1000  (869-034-00086-0)  35  00 

§§1.1001-1.1400  (869-034-00087-8)  38  00 

*§§  1.1401-£nd  (869-034-00088-6)  51.00 

2-29  (869-034-00089-4)  36.00 

30-39  (869-034-00090-8)  25  00 

40-49  (869-034-00091-6)  16.00 

50-299 (869-034-00092-4)  19.00 

300-499 (869-034-00093-2)  34.00 

500-599  (869-034-00094-1)  10.00 

600-End   (869-034-00095-9)  9.00 

27  Parts: 

•1-199  


Jon 
JOn 
Jon 
Jon 
Jon 

Jon 

JOP 

Jan 

Jon 
Jon 

Apr 
Apr 
Apr 

Apr 
Apr 

Apr 
Apr 
Apr 

Api 
Apr 
Apr 

Apr 
Apr 
Apr 
Apr 
Apf 
Apt 
Apr 
Apt 
Apr. 

Apt 
Apt 

Apt 

Apt 
Apt 
Apr 
Apr 
Apt 

Apt 

Apt 
Apr. 
Apt 
Apt 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apt 
Apr 
Apt. 
Apr 
Apr 
Apr 
Apr 
Apr 


1998 
1998 
1998 
1998 
1998 

1998 
1998 
1998 

1998 
,  1998 

1998 
1998 
1998 

1998 
1998 

1998 

1998 

.  1998 

1998 
1998 
1998 

1998 
1998 
1998 

.  1998 
1998 
1998 

.  1998 
1998 
1998 

1998 
1998 

1998 

1998 
,  1998 
1998 
1998 
1998 

1998 

1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 


(869-034-00096-7)  49.00    Apr  1  1998 
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Title 


Stock  Number 


Price 

17  00 


200-End  (869-034-0009  7-5) 

28  Parts:  

1-42  (369-032-0009d-l)  36  00 

43-end  (a69-032-00099-9)   30  00 

29  Parts: 

0-99  (869-032-00100-5)  27  00 

100^99 (869-034-001 01-7)  12.00 

500-899  (869-032-00102-2)  41  00 

900-1899  (869-034-00103-3)  20  00 

1900-1910  (§§1900  to 

1910.999)  (869-032-00104-9) 

1910  (§§1910.1000  to 

end)  (869-032-00105-7) 

191 1-1925  (869-032-00106-5) 

1926  (869-032-00107-3) 

1927-End (869-032-00108-1) 

30  Parts: 

1-199  (869-032-00109-0) 

200-699 (869-032-001 10-3)  . 

700-End  (869-032-00111-1)  . 

31  Parts: 

0-199  (869-032-00112-0)  20  00 

200-End  (869-032-00113-8)  42.00 

32  Parts: 

1-39.  Vol,  I 15,00 

1-39,  Vol.  II 19  00 

1-39.  Vol.  Ill  18.00 

1-190  (869-032-00114-6)  42  00 

191-399  (869-032-001 15-4)  51.00 

400H529 (869-032-001 16-2)  33  00 

630-699  (869-032-001 

700-799  (869-032-001 

800-End  (869-032-001 


Revision  Date 

*Apf.  1,  1997 

July  1.  1997 
July  1.  1997 

July  1.  1997 

July  1.  1998 

July  1,  1997 

July  1.  1998 


43,00         July  1,  1997 


29  00 
19,00 
31.00 
40,00 

33.00 
28,00 
32,00 


July  1 
July  1 
July  1 
July  1 


1997 
1997 
1997 
1997 


July  1.  1997 
July  1.  1997 
July  1.  1997 

July  1.  1997 
July  1,  1997 


7-1)  22.00 

3-9)  28.00 

9-7) 27  00 

33  Parts: 

l-'24  (869-032-00120-1)  27,00 

12S-199 (869-032-00121-9)  36,00 

200-End  (869-034-00122-0)  30,00 

34  Parts: 

1-299  (869-032-00123-5)  28,00 

300-399 (869-032-00124-3)  27,00 

400-End  (869-032-00125-1)  4400 


2  July  1, 
2  July  1. 
2  July  1, 
July  1. 
July  1, 
July  1, 
July  1, 
July  1. 
July  1, 


1984 
1984 
1984 
199/ 
1997 
1997 
1997 
1997 
1997 


35  (869-032-00126-0) 

36  Parts 

1-199  (869-032-00127-8) 


15,00 


20  00 


July  1.  1997 
July  1,  1997 
July  1.  1998 

July  1.  1997 
July  1,  1997 
July  1,  1997 

July  1.  1997 

July  1.  1997 
July  1,  1997 
July  1,  1997 

37  (869-032-00130-8)  27  00         July  1,  1997 

38  Parts: 

0-17  (869-032-00131-6)  34.00 

18-End  (869-032-00132-4) 38.00 

39  (869-032-00133-2)  23.00 

40  Parts: 

1-49  (869-032-00134-1)  31  00 

5Ch51    (869-032-00135-9) 23  00 

52  (52.01-52.1018) (869-032-00136-7) 27  00 

52  (52.1019-End)  (869-032-00137-5)  32.00 

53-59  (869-032-00138-3)  14.00 


200-299 (869-032-00128-6)  21  00 

300-End  (869-032-00129-4)  34.00 


July  1, 
July  1, 

July  1. 


1997 
1997 

1997 


60   (869-032-00139-1) 

61-62  (869-032-00140-5) 

63-71    (869-032-00141-3) 

72-80  (869-032-00142-1) 

-85  (869-032-00143-0) 


86 

87-135 (869-032-00 14S-6) 

136^-149 (869-032-00146-4) 

150-189 (869-032-00147-2) 

190-259 (869-032-00148-1) 

260-265 (869-032-00149-9) 

266-299 (869-032-00150-2) 


52.00 
19.00 
57.00 
35.00 
32.00 


(869-032-00 1 44-8) 50 .00 

40.00 
35.00 
32,00 
22.00 
29.00 
24.00 


July 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July 
July 
July 
July 


1.  H 


997 

1997 

1997 

1997 

1997 

1997 

1997 

1997 

1997 

1.  1997 

1.  1997 

1.  1997 

1,  1997 

1.  1997 

1,  1997 

t.  1997 


Title 


Slock  Number 


Price       Revision  Date 


14.00 
6.00 
4.50 

13.00 
9.50 


300-399 (869-032-00151-1)  27  00 

400-424 (869-032-00152-9) 33.00 

425-699  (869-032-00153-7) 40  00 

700-789 (869-032-00154-5)  38.00 

790-End  (869-032-00155-3) 19.00 

41  Chapters: 

1.  1-1  to  1-10  13.00 

1,  1-1 1  to  Appendix.  2  (2  Reserved) 13.00 

3-6 

7  

8  

9  

10-17  

18,  Vol.  I,  Parts  1-5  13  OO 

18,  Vol.  II.  Ports  6-19 13  OQ 

18,  Vol.  Ill,  Parts  20-52  13  00 

19-100  13.00 

1-100  (869-032-00156-1) 14.00 

101  (869-032-00157-0) 36.00 

102-200 (869-032-00158-8)  17.00 

201-End  (869-032-00159-6) 15.00 

42  Parts: 

1-399  (869-032-00160-0) 32.00 

400-429 (869-032-00161-8)  35.00 

430-End  (869-032-00162-6) 50.00 

43  Parts: 

1-999  (869-032-00163-4) 31.00 

1000-end  (869-032-00164-2) 50.00 

44  (869-032-00165-1) 31.00 

45  Parts: 

1-199  (869-032-00166-9)  30.00 

200-499 (869-032-00167-7)  18.00 

500-1 199  (869-032-00168-5) 29,00 

1200-End (869-032-00169-3) 39.00 

46  Parts: 

1-40  (869-032-00170-7) 26.00 

41-69  (869-032-00171-5)  22.00 

70-89  (869-032-00172-3) 11.00 

90-139 (869-032-00173-1) 27.00 

140-155 (869-032-001 74-0)  15.00 

'56-165 (869-032-00175-8)  20.00 

166-199 (869-032-00176-6) 26.00 

200-499 (869-032-00177-4) 21.00 

500-End  (869-032-00178-2) 17.00 

47  Parts: 

0-19  (869-032-00179-1)  .. 

20-39  (869-032-00180-4)  .. 

40-69  (869-032-00181-2)  .. 

70-79  (869-032-00182-1)  .. 

80-End  (869-032-00183-9)  .. 


July  1,  1997 


34.00 
27.00 
23.00 
33.00 
43.00 

48  Chapters: 

1  (Ports  1-51)  (869-032-00184-7) 53  00 

1  (Ports  52-99)  (869-032-00 18S-5) 29.00 

2  (Ports  201-299)  (869-032-00186-3) 35.00 

3-6  (869-032-00 187-1)  29.00 

7-14  (869-032-00188-0) 32.00 

15-28  (869-032-00189-8)  33.00 

29-End  (869-032-00190-1) 25.00 

49  Parts: 

1-99  (869-032-00191-0) 31.00 

100-185 (869-032-00192-8)  50.00 

186-199 (869-032-00193-6)  1 1.00 

200-399 (869-032-00194-4) 43.00 

400-999 (869-032-00195-2)  49.00 

1000-1199  (869-032-00196-1) 19.00 

1200-End (869-032-00197-9) 14.00 

50  Parts: 

1-199  (869-032-00198-7) 41.00 

200-599 (869-032-00199-5)  22.00 

600-End  (869-032-00200-2) 29.00 

CFR  Index  and  Findings 
Aids  (869-034-00049-6) 46.00 


July  1.  1997 
*July  1,  1996 
July  1.  1997 
July  1,  1997 
July  1.  1997 

^July  ),  1984 

5July  1,  1984 

iJuly  1,  1984 

^July  1,  1984 

3July  1,  1984 

3  July  1.  1984 

3July  1,  1984 

3July  1,  1984 

3July  1,  1984 

3July  1,  1984 

3July  1,  1984 
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Title  3— 

Executive  Order  13099  of  August  20,  1998 

The  President 

Prohibiting   Transactions   With   Terrorists   Who   Threaten    1\ 

Disrupt  the  Middle  East  Peace  Process 

By  the  authority  vested   in   me  as  President   by   the  Constitution   and   tht 
laws  of  the  United  States  of  America,  including  the  International  Emergencv 
Economic  Powers  Act   (50  U.S.C.   1701    et  seq.].  the  National  Emergencies 
Act    (50   U.S.C.    1601    et   seq.].   and    section    301    of  title    3.    United    Stale; 
Code, 

I,  WILLIAM   ].   CLINTON,   President    of  the   United   States   of  America,    ii 
order  to  take  additional  steps  with  respect  to  grave  acts  of  violence  committea 
by   foreign   terrorists   that    disrupt   the   Middle   East    peace   process   and   tht 
national   emergency  described   and   declared   in   Executive   Order   12947   o' 
January  23,  1995,  hereby  order: 

Section  1.  The  title  of  the  Annex  to  Executive  Order  12947  of  January 
23,  1995,  is  revised  to  read  "TERRORISTS  WHO  THREATEN  TO  DISRUPT 
THE  MIDDLE  EAST  PEACE  PROCESS." 

Sec.  2.  The  Annex  to  Executive  Order  12947  of  January  23,  1995,  is  amendeo 

by  adding  thereto  the  following  persons  in  appropriate  alphabetical  order: 

Usama   bin   Muhammad   bin   Awad   bin    Ladin    (a.k.a.    Usama   bin    LadinJ 

Islamic  Army  (a.k.a.  Al-Qaida,  Islamic  Salvation  Foundation,  The  Islamic 
Army  for  the  Liberation  of  the  Holy  Places,  The  World  Islamic  Front  for 
Jihad  Against  Jews  and  Crusaders,  and  The  Group  for  the  Preservation  of 
the  Holy  Sites) 

Abu  Hafs  al-Masri 

Rifa'i  Ahmad  Taha  Musa 

Sec.  3.  Nothing  contained  in  this  order  shall  create  any  right  or  benefit. 
substantive  or  procedural,  enforceable  by  any  party  against  the  United  States, 
its  agencies  or  instrumentalities,  its  officers  or  employees,  or  any  other 
person. 

Sec.  4.  (a)  This  order  is  effective  at  12:01  a.m.,  eastern  daylight  time  on 
August  21,  1998. 

(b)   This   order  shall  be  transmitted   to  the  Congress   and   published    in 
the  Federal  Register. 


IXrtAJs/LiUL^A  ^J*^^ 


IFR  Doc.  98-22940 

Filed  6-24-98;  8:45  am) 
Billing  code  3195-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
.ne  Supenntendent  of  Documents  Prices  of 
lew  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  94-SW-29-AD;  Amendment 
39-10717;  AD  98-18-01] 

RIN2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  Model  214B, 
214B-1,  and  214ST  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Bell  Helicopter  Textron. 
Inc.  (BHTI)  Model  214B.  214B-1,  and 
214ST  helicopters,  that  currently 
establishes  a  retirement  life  of  60,000 
high-power  events  for  the  main  rotor 
trunnion  (trunnion).  This  amendment 
requires  changing  the  method  of 
calculating  the  retirement  life  for  the 
trunnion  from  high-power  events  to  a 
maximum  accumulated  Retirement 
Index  Number  (RIN).  This  amendment 
is  prompted  by  fatigue  analyses  and 
tests  that  show  certain  trunnions  fail 
sooner  than  originaliv  anticipated 
because  of  the  unanticipated  higher 
number  of  lifts  or  takeoffs  (torque 
events)  performed  with  those  trunnions. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  fatigue  failure  of  the 
trunnion,  which  could  result  in  loss  of 
the  main  rotor  and  subsequent  loss  of 
control  of  the  helicopter. 
EFFECTIVE  DATE:  September  29,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
riarry  Edmiston,  Aerospace  Engineer, 
FAA,  Rotorcraft  Certification  Office, 
Rotorcraft  Directorate,  Fort  Worth, 
Texas  76193-0170,  telephone  (817) 
222-5158,  fax  (817)  222-5959. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 


.•\viation  Regidations  (14  CFR  part  39) 
by  superseding  .A.D  94-15-14. 
.Amendment  39-8985  (59  FR  40798. 
August  10.  1994J.  which  is  applicable  lu 
BHTI  Model  214B.  214B-1.  and  2UST 
helicopters,  was  published  in  the 
Federal  Register  on  December  12.  1996 
(fil  FR  65367).  That  action  proposed  to 
require  creation  ol  a  component  history 
card  using  the  RIN  system;  a  sy.stem  tor 
tracking  increases  to  the  accumulated 
RIN:  and  proposed  to  establish  a 
maximum  accumulated  RIN  for  the 
trunnion  of  120,000  at  which  time  the 
trunnion  must  be  removed  from  service. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
(omments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule,  with  one  non-substantive 
change.  The  model  214B-1  has  been 
added  to  paragraph  fh)(l)  of  the  AD  to 
explicitly  state  that  the  accumulated 
RIN  is  calculated  the  same  for  both 
Model  214B  and  214B-1  helicopters. 
The  FAA  has  determined  that  this 
change  will  neither  increase  the 
ec;onomic  burden  on  anv  operator  nor 
increase  the  scope  of  the  AD. 

The  FAA  estimates  that  8  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  (11 
10  work  hours  to  replace  the  affected 
trunnion  due  to  the  new  method  of 
determining  the  retirement  life  required 
by  this  AD;  (2)  2  work  hours  per 
helicopter  to  create  the  component 
history  card  or  equivalent  record 
(record);  and  (3)  10  work  hours  per 
helicopter  to  maintain  the  record  each 
year,  and  that  the  average  labor  rate  is 
S60  per  work  hour.  Required  parts  will 
cost  approximately  Sll.OOO  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  Si 7,360  for 
the  first  year  and  S16,520  for  each 
subsequent  year.  These  costs  assume 
replacement  of  the  trunnion  in  one 
helicopter  each  year,  creation  and 
maintenance  of  the  records  for  all  the 
fleet  the  first  year,  and  creation  of  one 
helicopter's  records  and  maintenance  of 
the  records  for  all  the  fleet  each 
subsequent  year. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 


nationa!  guvernnient  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  w  ith  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (4'» 
FR  11 034^  February  26.  1979).  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
FlexihilitN  .■\ct.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  F.A.A.  Office  of  the 
Regional  Counsel,  Southwest  Region. 
2601  Meacham  Bl\d..  Room  6h.'i.  Fort 
Worth,  Texas  76137 

List  of  Subjects  in  14  CFR  Part  39 

.-Mr  transportation.  .Aire  raft,  .\\iation 
safety.  Safetw 

Adoption  of  the  Amendment 

Accordingly .  pur'-uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  fl4  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authorit>':  49  IS  C   106(gJ.  40113,  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8985  (59  FR 
40798.  August  10.  1994).  and  by  adding 
a  new  airworthiness  directive  (AD). 
Amendment  39-10717  to  read  as 
follows: 

AD  98-18-01     Bell  Helicopter  Textron,  Inc. 
(BHTI):  .-Kmendment  39-U3717   DocKet 
No  94-S\V-J9-.^D  Supe.rscrips  .•^D  94- 
15-14.  .■\mendment  39-898.5.  Docket  No. 
93-SW-20-AD 
Applicubility:  Model  214B.  2'i-B-l.  and 
214ST  helicopters,  with  main  rrUor  trunnion 
(trunnion),  par!  number  (P/N)  214-010-230- 
101,  installed,  certificated  in  <in\  c.^tegiirv. 
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Note  1:  This  AD  applies  to  Rach  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .•\D.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  .AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  25  hours 
time-in-service  (TIS)  after  the  effective  date 
of  this  AD,  unless  accomplished  previouslv 

To  prevent  fatigue  failure  of  the  trunnion, 
which  could  result  in  loss  of  the  main  rotor 
and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Create  a  component  history  card  or  an 
equivalent  record  for  the  trunnion.  P/.N'  214- 
04()-23(V101 

(b)  Determine  and  record  on  a  component 
history  card  or  equivalent  record  the 
accumulated  Retirement  Index  Number  (KINI 
to-date  on  the  trunnion  by  multiplying  the 
accumulated  high-power  event  total  to-date 
by  2  or  as  follows: 

(1)  For  Model  214B  and  214B-1.  multiply 
the  flight  hour  total  to-date  by  24  (round-up 
any  resulting  fraction  to  the  next  higher 
whole  number):  or 

(2)  For  .Model  214ST.  multiply  the  factored 
flight  hour  total  to-date  by  24  (round-up  anv 
resulting  fraction  to  the  next  higher  whole 
number). 

Note  2:  BHTI  Alert  Service  Bulletin  (ASB) 
No.  214-94-.5.5.  which  is  applicable  to  Model 
214B  and  214  B-1  helicopters,  and  ASB  No. 
214ST-q4-70.  which  is  applicable  to  Model 
214ST  helicopters,  both  dated  November  7. 
1994.  pertain  to  this  .\D. 

(c)  After  complying  with  paragraphs  (a) 
and  fb)  of  this  AD.  during  each  operation 
thereafter,  maintain  a  count  of  the  number 
and  type  of  external  load  lifts  and  the 
number  of  takeoffs  performed  and.  at  the  end 
of  each  day's  operations,  increase  the 
accumulated  RI.N  on  the  component  historv 
card  as  follows: 

(1)  For  the  .Model  214B  and  214B-1 
helicopters. 

(i)  Increase  the  RIN  by  1  for  each  takeoff 
(ii)  Increase  the  RIN  by  1  for  each  external 
load  lift  operation,  or  increase  the  RIN  by  2 
for  each  external  load  lift  operation  in  which 
the  load  is  picked  up  at  a  higher  elevation 
and  released  at  a  lower  elevation,  and  the 
difference  in  elevation  between  the  pickup 
point  and  the  release  point  is  200  feet  or 
greater 

(2)  For  the  .Model  214ST  helicopters. 

(i)  Increase  the  RIN  by  2  for  each  takeoff. 

(ii)  In(  rease  the  RIN  by  2  for  each  external 
load  lift  operation,  or  increase  the  RI.N  by  4 
for  each  external  load  lift  operation  in  which 
the  load  is  picked  up  at  a  higher  elevation 


and  released  at  a  lower  elevation,  and  the 
difference  in  elevation  between  the  pickup 
point  and  the  release  point  is  200  feet  or 
greater. 

(di  Remove  the  trunnion.  P/N  214-010- 
230-101.  from  service  on  or  before  attaining 
an  accumulated  RIN  of  120.000.  The 
trunnion  is  no  longer  retired  based  upon 
flight  hours.  This  AD  revises  the 
Airworthiness  Limitation  section  of  the 
maintenance  manual  by  establishing  a  new- 
retirement  life  for  the  trunnion  of  120.000 
RIN. 

(e)  .-Kn  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  .Manager.  Rotorcraft 
(Certification  Office.  FAA,  Rotorcraft 
Directorate.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
•Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager. 
Rotorcraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  anv.  mav  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
.•\D  can  be  accomplished. 

(g)  This  amendment  becomes  effective  on 
September  29.  1998. 

Issued  in  Fort  Worth,  Texas  on  August  17. 
1998 

Henry  A.  Armstrong, 

Manager.  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 

[PR  Doc.  98-22698  Filed  8-24-98;  8:45  am] 

BILLING  CODE  4910-13-l> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-SW-18-AD;  Amendment 
39-10126;  AD  97-19-06] 

RIN2120-AA64 

Airworthiness  Directives;  Sikorsky 
Aircraft  Corporation  Model  S-61A,  D, 
E,  L,  N,  NM,  R,  and  V  Helicopters; 
Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  the 
amendment  number  in  airworthiness 
directive  (AD)  97-19-06  that  was 
incorrectly  published  in  the  Federal 
Register  on  September  19.  1997  (62  FR 
49132).  This  AD  is  applicable  to 
Sikorsky  Aircraft  Corporation  Model  S- 
61A,  D.  E.  L,  N,  NM,  R,  and  V 
helicopters  and  requires,  before  further 


flight,  inspecting  certain  main  rotor 
blades  to  determine  the  anodizing  date 
for  certain  pocket  assemblies  installed 
on  the  blade,  and  if  a  blade  has  a  pocket 
assembly  that  was  anodized  by  Poly- 
Metal  Company  during  the  period  of 
October  1,  1996,  through  December  31, 
1996,  replacing  it  with  an  airworthy 
blade. 

DATES:  Effective  October  6,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  previously  approved  bv 
the  Director  of  the  Federal  Register  as  of 
October  6,  1997  (62  FR  49132, 
September  19,  1997). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Shep  Blackman,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5296,  fax  (817)  222-5961. 

SUPPLEMENTARY  INFORMATION: 

Airworthiness  Directive  (AD)  97-19-06, 
amendment  39-10126.  applicable  to 
Sikorsky  Aircraft  Corporation  Model  S- 
61A.  D,  E,  L,  N,  NM.  R,  and  V 
helicopters  was  published  in  the 
Federal  Register  on  September  19.  1997 
(62  FR  49132).  That  AD  requires,  before 
further  flight,  inspecting  certain  main 
rotor  blades  to  determine  the  anodizing 
date  for  certain  pocket  assemblies 
installed  on  the  blade,  and  if  a  blade  has 
a  pocket  assembly  that  was  anodized  by 
Poly-Metal  Company  during  the  period 
of  October  1,  1996,  through  December 
31,  1996,  replacing  it  with  an  airworthy 
blade. 

As  published,  the  amendment  number 
given  throughout  the  AD  is  incorrect. 

Since  no  other  part  of  the  regulatorv 
information  has  been  changed,  the  final 
rule  is  not  being  republished. 

The  effective  date  of  the  AD  remains 
October  6,  1997. 

In  rule  FR  Doc.  97-24075  published 
on  September  19,  1997  (62  FR  49132), 
make  the  following  corrections: 

§39.13    [Corrected] 

(1)  On  page  49132,  in  the  first 
column,  correct  "Amendment  39- 
10026"  to  read  "Amendment  39- 
10126." 

(2)  On  page  49133,  in  the  first 
column,  paragraph  2.,  correct  the  two 
recitations  of  "Amendment  39-10026" 
to  read  "Amendment  39-10126". 

Issued  in  Fort  Worth,  Texas,  on  August  18. 
1998. 

Henry  A.  Armstrong, 

Manager,  Rotorcraft  Directorate.  Aircraft 

Certification  Service. 

[FR  Doc.  98-22699  Filed  8-24-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  100  and  165 

[USCG-1 998-4306] 

Safety  Zones,  Security  Zones,  and 
Special  Local  Regulations 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  temporary  rules 
issued. 

SUMMARY:  This  document  provides 
required  notice  of  substantive  rules 
adopted  by  the  Coast  Guard  and 
temporarily  effective  between  April  1 , 
1998  and  June  30, 1998,  which  were  not 
published  in  the  Federal  Register.  This 
quarterly  notice  lists  temporary  local 
regulations,  security  zones,  and  safety 
zones  of  limited  duration  and  for  which 
timely  pubUcation  in  the  Federal 
Register  may  not  have  been  possible. 
DATES:  This  notice  lists  temporary  Coast 
Guard  regulations  that  became  effective 
and  were  terminated  between  April  1, 
1998  and  June  30,  1998,  as  well  as 
several  regulations  which  were  not 
included  in  the  previous  quarterly  hst. 
ADDRESSES:  The  Docket  Management 
Facility  maintains  the  pubUc  docket  for 
this  notice.  Docimients  indicated  in  this 
preamble  will  be  available  for 
inspection  or  copying  at  the  Docket 
Management  Facihty,  U.S.  Department 
of  Transportation,  Room  PL-401,  400 
Seventh  Street  SW.,  Washington.  DC 
20593-0001  between  10  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 


Federal  Holidays.  You  may 
electronically  access  the  public  docket 
for  this  notice  on  the  Internet  at  http:/ 
/dms.dot.gov,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  on  this  notice,  contact 
Lieutenant  Junior  Grade  Mark 
Cunningham,  Office  of  Regulations  and 
Administrative  Law,  telephone  (202) 
267-6233.  For  questions  on  viewing,  or 
on  submitting  material  to  the  docket, 
contact  Dorothy  Walker,  Chief,  Dockets, 
Department  of  Transportation  (202) 
866-9329. 

SUPPLEMENTARY  INFORMATION:  District 
Commanders  and  Captains  of  the  Port 
(COTP)  must  be  immediately  responsive 
to  the  safety  needs  of  the  waters  within 
their  jurisdiction;  therefore.  District 
Commanders  and  COTPs  have  been 
delegated  the  authority  to  issue  certain 
local  regulations.  Safety  zones  may  be 
estabUshed  for  safety  or  environmental 
purposes.  A  safety  zone  may  be 
stationary  and  described  by  fixed  limits 
or  it  may  be  described  as  a  zone  around 
a  vessel  in  motion.  Security  zones  limit 
access  to  vessels,  ports,  or  waterfront 
facihties  to  prevent  injury  or  damage. 
Special  local  regulations  are  issued  to 
enhance  the  safety  of  participants  and 
spectators  at  regattas  and  other  marine 
events.  Timely  publication  of  these 
regulations  in  the  Federal  Register  is 
often  precluded  when  a  regulation 
responds  to  an  emergency,  or  when  an 
event  occurs  without  sufficient  advance 
notice.  However,  the  afTected  public  is 
informed  of  these  regulations  through 
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Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 
actual  notification  is  provided  by  Coast 
Guard  patrol  vessels  enforcing  the 
restrictions  imposed  by  the  regulation. 
Because  mariners  are  notified  by  Coast 
Guard  officials  on-scene  prior  to 
enforcement  action.  Federal  Register 
notice  is  not  required  to  place  the 
sp>ecial  local  regulation,  security  zone, 
or  safety  zone  in  effect.  However,  the 
Coast  Guard,  by  law,  must  pubUsh  in 
the  Federal  Register  notice  of 
substantive  rules  adopted.  To  meet  this 
obhgation  without  imposing  undue 
expense  on  the  pubic,  the  Coast  Guard 
periodically  pubUshes  a  list  of  these 
temporary  special  local  regulations, 
security  zones,  and  safety  zones. 
Permanent  regulations  are  not  included 
in  this  Ust  because  they  are  pubUshed 
in  their  entirety  in  the  Federal  Register. 
Temporary  regulations  may  also  be 
published  in  their  entirety  if  sufficient 
time  is  available  to  do  so  before  they  are 
placed  in  effect  or  terminated.  The 
safety  zones,  special  local  regulations 
and  security  zones  listed  in  this  notice 
have  been  exempted  from  review  under 
Executive  Order  12866  because  of  their 
emergency  natiu-e,  or  limited  scope  and 
temporary  effectiveness. 

The  following  regulations  were  placed 
in  effect  temporarily  during  the  period 
April  1, 1998  and  June  30.  1998,  unless 
otherwise  indicated. 

Dated:  August  13.  1998. 

Michael  L.  Emge, 

Commander.  U.S.  Coast  Guard,  Executive 
Secretary,  Marine  Safety  Council. 


Location 


Type 


Effective  date 


COTP  DOCKET 

Charleston  98-038  

Corpus  Christ!  98-002 

Honolulu  98-001  

HoustorvGaiveston  98-006 

Houston-Gaiveston  98-007  

Houston-Galveston  MSU  98-107 
Houston-Galveston  MSU  98-108 

LA/Long  Beach  98-003  

Louisville  98-002  

Morgan  City  98-001  

Nev»>  Orleara  98-003 „... 

New  Orleans  98-005 

New  Orleans  98-006 

New  Orleans  98-007 

New  Orleans  98-008 

New  Orleans  98-010 

Paducah  98-001  

San  Diego  98-013 

San  Francisco  Bay  98-008 

San  Francisco  Bay  98-009  

San  Francisco  Bay  98-012  

San  Francisco  Bay  98-013  

San  Francisco  Bay  98-014  

San  Francisco  Bay  98-015  


Georgetown,  SC  

Corpus  Christi  Ship  Channel  

USS  Missouri.  Hawaii  

Trinity  Bay,  Baytown,  TX  

Bayport  siiip  Channel.  Bayport,  TX  

Texas  City,  TX  

Sureside.  TX  „ 

Dana  Point.  CA  

Ohio  River,  Mead  County,  KY  

Belle  Pass.  Fourchon,  LA  

LWR  Mississippi  River,  M.  94  to  M.  95  ... 
LWR  Mississippi  River,  M.  94  to  M.  95  ... 
LWR  Mississippi  River,  M.  226  to  M.  229 
LWR  Mississippi  River.  M.  226  to  M.  237 

Mississippi  River,  M.  95.5  to  M.  96.6 

Mississippi  River,  M.  94.8  to  M.  96.6  

Tennessee  River  M.  446  to  M.  45.6 

Spanish  Landing,  San  Diego,  CA 

San  Francisco,  CA 

San  FrarKisco,  CA 

Monterey  Bay,  Monterey.  CA  

Monterey  Bay.  Monterey.  CA  

Monterey  Bay.  Monterey.  CA  

Monterey  Bay,  Monterey,  CA  


Safety  zone 
Safety  zor>e 
Safety  zone 
Safety  zone 
Safety  zone 
Safety  zone 
Safety  zone 
Safety  zone 
Safety  zone 
Safety  zone 
Safety  zone 
Safety  zone 
Safety  zone 
Safety  zone 
Safety  zone 
Safety  zone 
Safety  zone 
Safety  zone 
Safety  zone 
Safety  zone 
Safety  zone 
Safety  zone 
Safety  zone 
Safefy  zone  . 


6/8/98 

6/6/98 

6/20/98 

5/19/98 

6/14/98 

4/29/98 

4/20/98 

5/3/98 

4/1/98 

5/12/98 

4/1/98 

5/5/98 

4/30/98 

5.^9/98 

6/24/98 

6/28/98 

4/21/98 

6^8/98 

5/16/98 

5/30/98 

6/11/98 

6/11/98 

6/12/98 

6/12/98 
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San  Juan  98-028  

San  Juan  98-031    

San  Juan  98-032  

Tampa  98-027 

Tampa  98-041  

Tampa  98-042 

DISTRICT  DOCKET 

01-98-021   

01-98-025  

01-98-028  

01-98-030  

01-98-034  

01-98-046  

01-98-051   

01-98-055  

01-98-056  

01-98-061   

01-98-069  

01-98-071   

01-98-073  

01-98-074  

05-97-027  

05-98-025  

07-98-026  

07-98-030  

08-98-016  

08-98-026  

08-98-027  

09-98-004  

09-98-005  

09-98-006  

09-98-007  

09-98-013  

09-98-014  

09-98-015 

09-98-09  

13-98-006  

13-98-007  

13-98-008  

13-98-009  

13-98-010  

13-98-011   

13-98-012  


Location 


Saint  Thomas,  Charotte  Amalie  Hartx)r 

San  Juan,  Puerto  Rico  

San  Juan,  Puerto  Rico  

Old  Tampa  Bay,  Tampa,  FL  

Old  Tampa  Bay,  Tampa,  FL  

Old  Tampa  Bay,  Tampa,  FL 


Type 


East  River,  New  York  

New  York  Harbor.  Upper  Bay 

Upper  and  Lower  New  York  Bay 

Fore  River  Shipping  Channel,  Portland,  ME 
Peaks  Island  Explosive  Load,  Portland,  ME 

Boston  Harbor,  Boston,  MA 

Hudson  River,  Albany,  NY 

Lower  New  York  Bay,  New  York  

Hudson  River,  Poughkeepsie,  NY  

Long  Island  Sound,  New  York 

Hudson  River,  New  York  

East  River,  New  York  

Southwest  Harbor,  ME  


Safety  zone 
Safety  zone 
Safety  zone 
Safety  zone 
Safety  zone 
Safety  zone 


Safety  zone  ... 
Safety  zone  ... 
Safety  zone  ... 
Safety  zone  ... 
Safety  zone  ... 
Security  zone 
Safety  zone  ... 
Safety  zone  ... 
Safety  zone  ... 
Safety  zone  ... 
Safety  zone  ... 
Security  zone 
Safety  zone  ... 


Rockland,  ME  Safety  zone 


Hampton  Roads,  Elizabeth  River,  VA 
Hampton  Roads,  Elizabeth  River.  VA  ... 

Fort  Lauderdale,  FL  

Key  West,  FL  

Arkansas  River,  M.  308  to  M.  309  

Mississippi  River,  M.  51  to  M.  53  

Tennessee  River,  M.  463.5  to  M.  464.5 

Illinois  Waterway  

Lake  Macatawa,  Holland,  Ml  

Lake  Muskegon,  Muskegon.  Ml  

Ludinglon,  Ml  

Lake  Michigan,  Muskegon,  Ml  

Black  River,  South  Haven,  Ml  

Lake  Macatawa,  Holland,  Michigan 

Little  Calumet  River  

Willamette  River,  Portland,  OR  

Willamette  River,  Portland.  OR  

Bremerton.  WA  to  Queets.  WA  

Port  of  Astoria.  Oregon  

Willamette  River,  Portland.  OR  

Willamette  River,  Portland.  OR   


Security  zone  

Security  zone  

Special  local  

Special  local  

Special  local 

Special  local  

Special  local  

Safety  zone  

Safety  zone  

Safety  zone  

Safety  zone  

Safety  zone  

Safety  zone  

Safety  zone  

Safety  zone  

Safety  zone  

Safety  zone  

Safety  zone  

Safety  zone  

Safety  zone  

Safety/security  zone 
Willamette  River,  Portland,  OR  j  Safety/security  zone 


Effective  date 


5/2/98 
5/13/98 
5/14/98 

5/2/98 
6/22/98 
6/23/98 


5/30/98 
4/18/98 
5/27/98 
4/27/98 

4/8/98 
'    5/9/98 

6/6/98 
6/20/98 
6/13/98 
6/14/98 
6/28/98 

6/8/98 
6/20/98 
6/21/98 
4/15/98 

4/3/98 
4/30/98 
5/31/98 
5/16/98 
6/12/98 
6/20/98 
4/29/98 

5/8/98 

5/9/98 
5/16/98 
6/12/98 
6/19/98 
6/20/98 
5/19/98 
4/25/98 

5/1/98 
5/23/98 
5/26/98 
5/29/98 
6/12/98 
6/13/98 


(PR  Doc.  98-22748  Filed  8-24-98;  8:45  am] 

BILLING  CODE  4910-15-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[GA-34-^-9819a;  FRL-6143-71 

Approval  and  Promulgation  of 
Implementation  Plans  Georgia: 
Approval  of  Revisions  to  the  Georgia 
State  Implementation  Plan 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  The  EPA  is  approving  a 
revision  to  the  Georgia  State 
Implementation  Plan  (SIP).  This 
revision  was  to  incorporate  the  Post 


1996  Rate-of-progress  Plan  (9  percent 
plan)  submitted  by  the  State  of  Georgia 
through  the  Georgia  Environmental 
Protection  Division  (EPD)  on  November 
15,  1993,  and  amended  on  June  17, 
1996.  Supplemental  information  was 
submitted  on  April  14,  1998.  This 
submittal  was  made  to  meet  the 
reasonable  further  progress 
requirements  of  section  182(cK2)  of  the 
Clean  Air  Act,  as  amended  in  1990 
fCAA). 

DATES:  This  direct  final  rule  is  effective 
October  26,  1998  unless  adverse  or 
critical  comments  are  received  by 
September  24,  1998.  If  adverse  comment 
is  received,  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Scott  M. 


Martin,  at  the  EPA  Regional  Office  listed 
below. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the.appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Air  and  Radiation  Docket  and 

Information  Center  {Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW, 
Washington,  DC  20460 
Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-3104 
Air  Protection  Branch,  Georgia 
Environmental  Protection  Division, 
Georgia  Department  of  Natural 
Resources,  4244  International 
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Parkway,  Suite  120,  Atlanta,  Georgia 

30354 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  M.  Martin,  Regulatory  Planning 
Section,  Air  Planning  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  4  Environmental 
Protection  Agency,  61  Forsyth  Street, 
SW,  Atlanta.  Georgia  30303-3104.  The 
telephone  number  is  404/562-9036. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Atlanta  area  was  classified  as  a 
serious  nonattainment  area  under  the 
ozone  National  Ambient  Air  Quality 
Standards  (NAAQS)  on  November  15, 
1990.  The  nonattainment  area  consists 
of  the  following  thirteen  counties: 
Cherokee,  Clayton,  Cobb,  Coweta, 
Dekalb,  Douglas.  Fayette,  Forsyth, 
Fulton,  Gwinnet.  Henry,  Paulding,  and 
Rockdale. 

Section  182(c)(2)  of  the  CAA  requires 
each  serious  and  above  ozone 
nonattainment  area  to  submit  a  SIP 
revision  by  November  15, 1994,  which 
describes,  in  part,  how  the  area  will 
achieve  an  actual  volatile  organic 
compound  (VOC)  emission  reduction  of 
at  least  3  percent  per  year  averaged  over 
each  consecutive  3-year  period 
beginning  6  years  after  enactment  (i.e., 
November  15,  1996)  until  the  area's 
attainment  date.  The  attainment  date  for 
the  Atlanta  nonattainment  area  is 
November  15,  1999. 

Under  EPA's  Guidance  on  the  Post- 
1996  Rate-of-Progress  Plan  and  the 
Attainment  Demonstration  (revised 
February  18,  1995),  if  Georgia's  overall 
attainment  strategy,  as  defined  in  the 
Attainment  Demonstration  (Urban 
Airshed  Model  (UAM)  Results)  section 
of  this  SIP,  identifies  needed  nitrogen 
oxide  (NOx)  controls  as  well  as  VOC 
controls,  the  9%  Plan  can  include  NOx 
reductions  to  substitute  for  the  required 
VOC  reductions.  If  the  entire  9  percent 
reduction  is  to  be  obtained  solely  from 
NOx  reductions,  then  no  VOC 
reductions  are  required. 

In  order  to  complete  the  9  percent 
plan  in  accordance  with  the 
aforementioned  guidance,  the  Georgia 
Environmental  Protection  Division 
(EPD)  inventoried  the  1990  NOx 
emissions  in  the  non-attainment  area  as 
well  as  the  entire  UAM  domain  for 
attainment  modeling  purposes,  and 
adjusted  the  inventory  by  removing 
NOx  emission  reductions  which  will  be 
achieved  from  Federal  regulations  on 
motor  vehicles  in  effect  prior  to  the 
1990  amendments  to  the  Clean  Air  Act. 
The  EPD  also  calculated  the  9  percent 
NOx  reductions  requii-ed  for  the  plan, 
estimated  growth  of  NOx  from  1990  to 


1999,  and  then  calculated  reductions 
achieved  by  various  NOx  control  rules 
adopted  and  scheduled  for 
implementation  prior  to  the  end  of 
1996.  EPD  found  these  reductions 
sufficient  to  reduce  overall  NOx 
emissions  by  9%  and  also  to  offset  all 
of  the  projected  1990-to-1999  NOx 
growth.  The  NOx  target  level  for  1999  is 
based  on  the  1990  Rate-of-Progress 
(ROP)  inventory. 

The  1990  Final  Base  Year  Inventory  is 
the  starting  point  for  calculating  the 
reductions  necessary  to  meet  the 
requirements  of  the  1990  CAA.  The 
1990  Final  Base  Year  Inventory  includes 
all  area,  point,  and  mobile  sources  in 
the  UAM  domain.  From  the  Final  Base 
Year  Inventory,  emissions  outside  the 
nonattainment  area  are  subtracted  to 
establish  the  ROP  Base  Year  Inventory- 
The  1990  Base  Year  Inventory  and  the 
1990  ROP  Inventory  have  not  changed 
since  submittal  in  November  1994.  The 
ROP  inventory  is  the  base  inventory 
from  which  the  9  percent  reduction  on 
existing  sources  and  the  reduction  from 
growth  by  1999  must  be  calculated  to 
meet  the  requirements  of  the  CAA. 

1990  Rate-of-Progress  Inventory 

The  ROP  inventory  is  comprised  of 
the  anthropogenic  stationary  (point  and 
area)  and  mobile  sources  in  the 
nonattainment  area.  The  1990  Base  Year 
Ozone  Inventory  for  the  Atlanta 
nonattainment  area,  submitted 
November  1993,  is  available  at  the 
Regional  address  above.  Since  no  VOC 
emission  reductions  are  required,  the 
inventory  information  in  this  notice  will 
not  include  VOC  emissions. 

The  1990  ROP  NOx  emissions 
inventory  for  the  Atlanta  nonattainment 
is  538.73  tons/day. 

1 990  Rate-of-Progress  Base  Year 
Inventory 


NOx 
tons/day 

Point 

121  34 

Area  

25.74 

Mobile  

304  04 

Nonroad  

87  61 

Total  

538.73 

Adjusted  Base  Year  Inventory 

The  development  of  the  Adjusted 
Base  Year  Inventory  requires  that 
emission  reductions  that  would  occur 
by  1999  as  a  result  of  Federal  programs 
afready  mandated  prior  to  the  1990 
Clean  Air  Act  Amendments  be  excluded 
from  the  inventory. 

The  adjustments  exclude  emissions 
reductions  that  would  occur  by  1999  as 


a  result  of  the  Federal  Motor  Vehicle 
Control  Program  (FMVCP)  promulgated 
prior  to  the  CAA  amendments.  As  a 
result  of  these  adjustments,  states  are 
not  able  to  take  credit  for  emissions 
reductions  that  would  have  occurred 
from  fleet  turnover  of  current  standard 
cars  and  trucks,  or  from  previously 
existing  federal  fuel  regulations. 
The  1990  Adjusted  Base  Year 
Inventory  was  prepared  using 
adjustments  in  the  mobile  source 
inventory  and  calculated  with 
MOBILE'sa  and  Vehicle  Miles  Traveled 
(VMT).  The  1990  Adjusted  Base  Year 
Inventory  NOx  emissions  are 
approximately  483.12  tons/day. 

1990  ADJUSTED  Base  Year 
Inventory 


NOx 
tons/day 

Point 

121  34 

Area  

25  74 

Motjile  

248  43 

Nonroad  

87  61 

Total  

483.12 

Creditable  9  Percent  Reduction 

The  adjusted  base  year  inventory  is 
multiphed  by  0.09  to  calculate  the 
creditable  9  percent  reduction  needed  in 
tons/dav. 


Adjusted  Base  Year  Inventory 

X  factor  

Creditable  reduction  needed  . 


Tons/day 


483.12 

0.09 

43.48 


Post-1996  Target  Level  of  Emissions 

To  calculate  the  post- 1996  target 
emissions  level,  the  reductions  required 
to  meet  the  9  percent  reduction 
requirement  and  the  noncreditable 
emission  reductions  discussed  above  are 
subtracted  from  the  1990  ROP 
inventory. 


Tons/day 

1990  NOx  ROP  Inventory  Level  ... 
Required  9  percent  NOx  Reduc- 
tion   

538.73 
43  48 

FMVCP/RVP     Reductions     1990/ 
1999  

55  61 

Target  Level  for  1999  

439.64 

1999  Estimated  Emissions 

The  estimated  emissions  for  1999 
were  derived  using  several  factors.  Area 
source  emissions  were  estimated  by 
using  projection  data  provided  by  the 
Georgia  Office  of  Plarming  and  Budget. 
Mobile  emissions  were  estimated  using 
MOBILESa  and  VMT  for  1990  supplied 
by  the  Georgia  Department  of 
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Transportation  to  which  growth  factors 
supplied  by  the  Atlanta  Regional 
Commission  to  project  1999  values. 
Nonroad  mobile  source  emissions  were 
grown,  per  EPA  guidance,  at  a  rate  of 
one  percent  per  year  from  the  1990  Base 
Year  nonroad  mobile  inventory.  Point 
sourc;e  emissions  were  grown  from  the 
1990  Base  Year  Emissions  Inventory 
using  Bureau  of  Economic  Analysis 
growth  factors. 

Further  details  are  available  at  the 
Regional  address  listed  above. 

1999  Estimated  Emissions 


1999  Projected  Emissions 


NOx 
tons/day 

Point  

127  36 

Area  

29  78 

MoDiie  

215  94 

Nonroad  

97  19 

Total  

470.27 

Control  Strategies 

Reductions  Needed  bv  1999  to  .Achieve 
9  Percent  Reductions 

The  reductions  needed  to  achieve  9 
percent  net-of-growth  are  determined  by 
subtracting  the  target  level  emissions 
from  the  1999  estimated  ernissions.  as 
shown  below: 

Tons/day 

1999  Estimated  Emissions  i        470.27 

Target  Level  Emissions  j        439.64 

9  percent  Net-of-Growth  |         30.63 

In  order  to  meet  the  9  percent  net-of- 
growth  reduction  required  by  1999, 
Georgia  must  reduce  NOx  emissions  bv 
30. B3  tons/day.  The  following  is  a 
summary  of  the  reductions  Georgia  will 
obtain  to  meet  this  requirement. 

Summary  of  Expected  Reductions 


Source 

type 

Expected 
reduc- 
tions 
(NOx 

tons^day) 

Point 

41  20 

Area    

2  86 

Mooile  

1  17 

Nonroad 

4  87 

Reduction 

s  Demon 

Growth 

eductions 

strated  

50  10 

9%  Net  of 

30  63 

Excess  R 

1947 

The  projected  1999  emissions  have 
been  calculated  by  applying  the  control 
measures  discussed  below  to  the  1999 
Estimated  Emissions.  The  1999 
Projected  Emissions  are  shown  as 
follows: 


Point  

86  16 

Area   

26  92 

Mobile  

214  77 

Nonroad  

92  32 

Total  

420.17 

The  1999  Projected  Emissions  of 
420.17  tons/day  of  NOx  are  less  than  the 
1999  Target  Level  Emissions  of  439.64 
tons/day  of  NOx- 

Control  Measures 

The  following  NOx  emission 
reductions  which  have  occurred  since 
1990  are  creditable  towards  the  9 
percent  plan  and  will  provide 
reasonable  further  progress  towards 
attainment. 

Pmnt  Source  Control  Measures 

Reasonably  available  control 
technology  (RACT)  is  required  for  all 
major  (50  tons/year  and  more)  NOx 
sources  in  the  13  county  nonattainment 
area.  R^ACT  for  major  NOx  sources  was 
not  implemented  until  May  1995,  so 
these  reductions  are  creditable  towards 
the  9  percent  plan. 

Initial  calculations  indicate  that  these 
NOx  RACT  reductions  from  three 
Georgia  Power  facilities  result  in  41 
tons/day  of  NOx  reductions. 
Calculations  documenting  this  figure 
were  supplied  by  the  Southern 
Company  on  March  27,  1995,  and  are 
available  at  the  Regional  address  listed 
above.  The  41  tons/day  of  NOx 
reductions  exceed  the  total  of  30.63 
tons/day  of  the  NOx  reductions  needed 
to  meet  the  post  1999  ROP 
requirements.  Calculations  documenting 
these  reductions  are  available  at  the 
Regional  address  listed  above. 

NOx  RACT  Permits  Belated  to  9  Percent 
ROP 

On  March  19,  1998,  the  EPD 
submitted  revisions  to  NOx  RACT 
permits  for  Georgia  Power  plants 
McDonough  and  Yates  which  are 
located  in  the  Atlanta  nonattainment 
area.  The  purpose  of  these  revisions  is 
to  establish  NOx  emission  limits  based 
on  a  30  day  rolling  average  during  the 
ozone  season.  Monitoring,  record 
keeping,  and  reporting  requirements  are 
also  established. 

The  following  permit  revisions  are 
being  approved  by  EPA  and  contain  the 
information  referenced  in  the  previous 
paragraph: 
Permit  4911-033-5037-0  Plant 

McDonough  conditions  10  through  22 
Permit  4911-038-4838-0  Plant  Yates 

conditions  19  through  32 
Permit  4911-038-4839-0  Plant  Yates 

conditions  16  through  29 


Permit  4911-038-4840-0  Plant  Yates 

conditions  16  through  29 
Permit  4911-038-4841-0  Plant  Yates 

conditions  16  through  29 

On  November  15,  1994,  the  EPD 
submitted  revisions  to  NOx  RACT 
permits  for  Georgia  Power  plant 
Atkinson  and  Plant  McDonough.  The 
purpose  of  these  revisions  is  to  e.stablish 
NOx  RACT  for  the  sources.  Monitoring, 
record  keeping,  and  reporting 
requirements  are  also  established. 

The  following  permit  revisions  are 
being  approved  by  EPA  and  contain  the 
information  referenced  in  the  previous 
paragraph: 
Permit  4911-033-1321-0  Plant 

Atkinson  conditions  8  through  13 
Permit  4911-033-1322-0  Plant 

Atkinson  conditions  8  through  13 
Permit  4911-033-6949  Plant  Atkinson 

conditions  5  through  10 
Permit  4911-033-1320  Plant  Atkinson 

conditions  8  through  13 
Permit  4911-033-1319-0  Plant 

Atkinson  conditions  8  through  13 
Permit  4911-033-6951  Plant 

McDonough  conditions  5  through  10 

Other  NOx  RACT  Permits 

Permit  4922-028-10902  Atlanta  Gas 

Light  Company  conditions  20  and  21 
Permit  4922-031-10912  Atlanta  Gas 

Light  Company  conditions  27  and  28 
Permit  2631-03,3-11436  Austell  Box 

Board  Corp.  conditions  1  through  5 
Permit  8922-044-10094  Emory 

University  conditions  19  through  26 
Permit  3711-044-11453  General  Motors 

Corporation  conditions  1  through  6 

and  Attachment  A 
Permit  2077-058-11226  Georgia 

Proteins  Company  conditions  16 

through  23  and  Attachment  A 
Permit  3221-060-10576  Owens- 

Brockway  Glass  Container,  Inc. 

conditions  26  through  28  and 

Attachment  A 
Permit  3296-060-10079  Owens-Corning 

Fiberglass  Corporation  conditions  25 

through  29 
Permit  3354-038-6686-0  William  L, 

Bonnell  Co.  conditions  17  through  30 
Permit  4922-075-10217 

Transcontinental  Gas  Pipe  Line 

Corporation  conditions  21  through  24 
Permit  9711-033-11456  Lockheed- 
Georgia  Company  conditions  1 

through  11 
Permit  3241-060-8670  Blue  Circle 

Incorporated  conditions  48  through 

54 

Area  Source  Control  Measures 

Both  VOC  and  NOx  reductions  will 
occur  from  a  ban  on  open  burning  and 
slash/prescribed  burning  requirements 
in  Georgia  Rule  391-3-l-.02(5). 
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The  VOC  reductions  are  presently 
being  relied  upon  for  the  15  percent 
plan  reductions.  The  NOx  reductions, 
1.95  tons/day  from  open  burning  and 
0.91  tons/day  from  slash/prescribed 
burning,  are  creditable  towards  the  9 
percent  plan  requirements. 

Mobile  Source  Control  Measures 

Federal  Rules 

Additional  Federal  rules  will  result  in 
the  following  reductions: 
EPA  Detergent  Additives  Rule 

(Highway):  2.83  tons/day 

Nonroad  Mobile  Source  Control 
Measures 

Federal  Rules 

Additional  Federal  rules  will  result  in 
the  following  reductions: 
EPA  Detergent  Additives  Rule 

(Nonroad):  0.09  tons/day 
EPA  Small  Nonroad  Gasoline  Engine 

Rule: -0.29  tons/day 
EPA  Small  Nonroad  Diesel  Engine  Rule: 

5.07  tons/day 

Final  Action 

The  EPA  approves  the  revisions  to  the 
Georgia  SIP  to  implement  the  9  percent 
plan  because  they  are  consistent  with 
Clean  Air  Act  and  Agency  requirements. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  October  26,  1998 
unless,  by  September  24,  1998,  adverse 
or  critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a  timely 
withdrawal  of  the  direct  final  rule.  All 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comment?  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  October  26. 
1998. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 


relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulator)' 
action  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review. 

B.  Regulator}'  Flexibility  Act 

The  final  rule  is  not  subject  to 
Executive  Order  1,3045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,  because  it  is  not  an 
"economicallv  significant"  action  under 
Executive  Order  12866. 

C.  Unfunded  Mandates 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agencv  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act. 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co..  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SlOO 
million  or  more.  Under  Section  205, 


EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EP.^ 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
mav  be  significantly  or  uniquely 
impacted  by  the  rule 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements  .-VccordingK  .  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action- 

E.  Petitions  for  judicial  Review 

The  Congressional  Re\iew  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  ma\  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EP.A  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  This  rule  is  not  a 
"major  rule  '  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  .Mr 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Nitrogen  dioxide,  Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated   .August  3   1998 

A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4 

Part  52  of  chapter  I,  title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  L.SC  et  seq 

Subpart  L — Georgia 

2.  Section  52.570.  is  amended  by 
adding  paragraph  (c)  (49)  to  read  as 
follows: 
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§  52.570    Identification  of  plan. 

»         »         »         »         « 

(c)  •   *   * 

(49)  Addition  of  NOx  RACT  permits 
to  specify  R,'\CT  for  specific  sources, 
submitted  on  November  15,  1994.  and 
March  19,  1998. 

(i)  Incorporation  by  reference. 

(A)  The  following  source  specific  NOx 
RACT  permits  of  the  Georgia 
Department  of  Natural  Resources. 
Chapter  391-3-1,  Air  Quality  Control, 
effective  on  December  27.  1995. 

NOx  RACT  Permits; 

Permit  4911-033-5037-0  Plant 

McDonough  conditions  10  through  22 
Permit  4911-038--1838-O  Plant  Yates 

conditions  19  through  32 
Permit  4911-038-4839-0  Plant  Yates 

conditions  16  through  29 
Permit  4911-038-4840-0  Plant  Yates 

conditions  16  through  29 
Permit  4911-038-4841-0  Plant  Yates 

conditions  16  through  29 

(B)  The  following  source  specific  NOx 
RACT  permits  of  the  Georgia 
Department  of  Natural  Resources, 
Chapter  391-3-1.  Air  Quality  Control, 
effective  on  November  15.  1994. 

NO,  R.^CT  Permits: 
Permit  4911-033-1321-0  Plant 

Atkinson  conditions  8  through  13 
Permit  4911-033-1322-0  Plant 

Atkinson  conditions  8  through  13 
Permit  4911-033-6949  Plant  Atkinson 

conditions  5  through  10 
Permit  4911-033-1320-0  Plant 

Atkinson  conditions  8  through  13 
Permit  4911-033-1319-0  Plant 

Atkinson  conditions  8  through  13 
Permit  4911-033-6951  Plant 

McDonough  conditions  5  through  10 
Permit  4922-028-10902  Atlanta  Gas 

Light  Company  conditions  20  and  21 
Permit  4922-031-10912  Atlanta  Gas 

Light  Com.pany  conditions  27  and  28 
Permit  2631-033-11436  Austell  Box 
Board  Corp.  conditions  1  through  5 
Permit  8922-044-10094  Emory 

University  conditions  19  through  26 
Permit  3711-044-11453  General  Motors 
Corporation  conditions  1  thorough  6 
and  Attachment  A 
Permit  2077-058-11226  Georgia 
Proteins  Company  conditions  16 
through  23  and  Attachment  A 
Permit  3221-060-10576  Owens- 
Brockway  Glass  Container,  Inc. 
conditions  26  through  28  and 
Attachment  A 
Permit  3296-060-10079  Owens-Coming 
Fiberglass  Corporation  conditions  25 
through  29 
Permit  3354-038-6686-0  William  L. 

Bonnell  Co.  conditions  17  through  30 
Permit  4922-075-10217 
Transcontinental  Gas  Pipe  Line 
Corporation  conditions  21  through  24 


Permit  9711-033-11456  Lockheed- 
Georgia  Company  conditions  1 
through  11 

Permit  3241-060-8670  Blue  Circle 
Incorporated  conditions  48  through 
54 

(ii)  Other  material  None. 

***** 

(FR  Doc.  98-22650  Filed  8-24-98:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300696;  FRL-6021-6] 
RIN  2070-AB78 

Zinc  Phosphide;  Pesticide  Tolerances 
for  Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
phosphine  resulting  from  the  use  of  the 
rodenticide  zinc  phosphide  in  or  on 
timothy  (seed,  forage,  hay),  alfalfa 
(forage,  hay),  and  clover  (forage,  hay). 
This  action  is  in  response  to  EPA's 
granting  of  an  emergency  exemption 
under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  authorizing  use  of  the  pesticide  on 
timothy  or  timothy-alfalfa,  clover  stands 
in  Washington.  This  regulation 
establishes  a  maximum  permissible 
level  for  residues  of  phosphine  in  these 
food  commodities  pursuant  to  section 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  The 
tolerances  will  expire  and  are  revoked 
on  February  1,  2000. 
DATES:  This  regulation  is  effective 
August  25,  1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  October  26,  1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300696], 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accoimting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300696].  must  also  be  submitted  to: 


Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300696].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  308-9364.  e-mail: 
pemberton.libby@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA.  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a(e)  and  (1)(6),  is  estabfishing 
tolerances  for  phosphine  resulting  from 
the  use  of  the  rodenticide  zinc 
phosphide  in  or  on  timothy  (seed, 
forage,  hay),  alfalfa  (forage,  hay),  and 
clover  (forage,  hay)  at  0.1  part  per 
million  (ppm).  These  tolerances  will 
expire  and  are  revoked  on  February  1, 
2000.  EPA  will  publish  a  document  in 
the  Federal  Register  to  remove  the 
revoked  tolerances  from  the  Code  of 
Federal  Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3.  1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
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immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13, 
1996)(FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  .  .  ." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 


II.  Emergency  Exemption  for  Zinc 
Phosphide  on  Timothy  and  Timothy- 
Alfalfa/Clover  and  FFDCA  Tolerances 

A  potential  population  of  500  voles 
per  acre  would  result  in  significant 
economic  loss.  The  currently  available 
methods  of  control,  including  the  use  of 
zinc  phosphide  bait  boxes  and  flood 
irrigation,  are  inadequate  and 
impractical.  EPA  has  authorized  under 
FIFRA  section  18  the  use  of  zinc 
phosphide  on  timothy  and  timothy- 
alfalfa/clover  for  control  of  vole 
complex  in  Washington.  After  having 
reviewed  the  submission,  EPA  concurs 
that  emergency  conditions  exist  for  this 
state. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
phosphine  in  or  on  timothy  (seed, 
forage,  hay),  alfalfa  (forage,  hay),  and 
clover  (forage,  hay).  In  doing  so.  EPA 
considered  the  new  safety  standard  in 
FFDCA  section  408(b)(2)^  and  EPA 
decided  that  the  necessary  tolerances 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  Consistent 
with  the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resuhing  food  is 
safe  and  lawful,  EPA  is  issuing  this 
tolerance  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  these  tolerances  will 
expire  and  are  revoked  on  February  1. 
2000,  under  FFDCA  section  408(1)(5), 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  timothy 
(seed,  forage,  hay),  alfalfa  (forage,  hay), 
and  clover  (forage,  hay)  after  that  date 
will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA,  and  the 
residues  do  not  exceed  a  level  that  was 
authorized  by  these  tolerances  at  the 
time  of  that  application.  EPA  will  take 
action  to  revoke  these  tolerances  earlier 
if  any  experience  with,  scientific  data 
on,  or  other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  zinc  phosphide  meets  EPA's 
registration  requirements  for  use  on 
timothy  (seed,  forage,  hay),  alfalfa 
(forage,  hay),  and  clover  (forage,  hay)  or 
whether  permanent  tolerances  for  this 
use  would  be  appropriate.  Under  these 
circumstances,  EPA  does  not  believe 
that  these  tolerances  serve  as  a  basis  for 
registration  of  zinc  phosphide  by  a  State 


for  special  local  needs  under  FIFRA 
section  24(c).  Nor  does  this  tolerance 
serve  as  the  basis  for  any  State  other 
than  Washington  to  use  this  pesticide 
on  these  crops  under  section  18  of 
FIFRA  without  following  aU  provisions 
of  section  18  as  identified  in  40  CFR 
part  166.  For  additional  information 
regarding  the  emergency  exemption  for 
zinc  phosphide,  contact  the  Agenc>  s 
Registration  Division  at  the  address 
provided  above. 

III.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second.  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g..  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observ'ed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EP,^ 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD) 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
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acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 


reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e..  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 


into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million.  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(children  1-6  years  old)  was  not 
regionally  based. 

rv.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  zinc  phosphide  and  to  make 
a  determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2).  for  a 
time-limited  tolerance  for  phosphine 
resulting  from  the  use  of  the  rodenticide 
zinc  phosphide  of  zinc  phosphide  on 
timothy  (seed,  forage,  hay),  alfalfa 
(forage,  hay),  and  clover  (forage,  hay)  at 
0.1  ppm.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  the  tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 


Federal  Register /  Vol.  63,  No.  164 /Tuesday.  August  25,  1998 /Rules  and  Regulations  45179 


sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  zinc  phosphide 
are  discussed  below. 

1.  Acute  toxicity.  No  toxicology 
studies  were  identified  by  OPP  which 
demonstrated  the  need  for  an  acute 
dietary'  risk  assessment. 

2.  Short  -  and  intermediate  -  term 
toxicity.  Since  10%  zinc  phosphide 
tracking  powder  has  been  classified  in 
Toxicity  Category  IV  (LC.so  >  19-6  mg/L). 
inhalation  exposure  resulting  from  this 
section  18  action  is  not  considered 
toxicologically  significant.  For  short- 
term  and  intermediate  dermal  MOE 
calculations,  Health  Effects  Division 
(HED),  OPP  recommended  use  of  the 
adjusted  acute  dermal  LD^o  NOEL  of 
1,000  milligrams/kilogram  (mg/kg)  from 
the  acute  dermal  toxicity  study  in 
rabbits.  In  the  absence  of  other  dermal 
toxicity  data,  the  acute  NOEL  dose  of 
1,000  mg/kg  was  divided  by  a  100-foid 
uncertainty  factor  to  approximate  a  3- 
month  dermal  NOEL  for  worker  dermal 
exposure.  The  3-month  dermal  NOEL  is 
10  mg/kg/day.  At  the  lowest  effect  level 
(LED  of  2,000  mg/kg  in  the  rabbit 
dermal  LDso  study,  the  animals  lost 
weight,  but  no  mortalities  were 
observed  up  to  5,000  mg/kg  highest  dose 
tested  (HDT).  Actual  risk  from  dermal 
exposure  is  likely  to  be  significantly 
less,  since  zinc  phosphide  reacts  with 
water  and  stomach  acid  to  produce  the 
toxic  gas  phosphine  from  oral,  but  not 
dermal,  exposure. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  zinc  phosphide 
at  0.003  (mg/kg/day).  This  RfD  is  based 
on  an  LEL  of  3.48  mg/kg/day  from  an 
open  literature  90-day  rat  feeding  study. 
Effects  observed  at  the  LEL  were 
decreased  food  consumption  and  body 
weight.  An  uncertainty  factor  of  10,000 
was  used  due  to  data  gaps  and  the 
absence  of  a  NOEL  in  the  study.  The 
Agency  has  reviewed  a  90-day  gavage 
study  in  rats  which  had  a  NOEL  of  0.1 
mg/kg/day  and  a  LEL  of  1.0  mg/kg/day. 
The  LEL  of  1.0  mg/kg/day  was  based  on 
increased  mortality  and  kidney- 
nephrosis  in  male  rats. 

4.  Carcinogenicity.  Zinc  phosphide 
has  not  been  reviewed  for 
carcinogenicity.  OPP  has  waived 
carcinogenicity  data  requirements  for 
zinc  phosphide  on  the  basis  that 
exposures  to  zinc  phosphide  are 
controlled  to  prevent  exposures  to 
humans.  Applications  to  crop  areas  are 
such  that  the  zinc  phosphide  will 
dissipate. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 


CFR  180.284(a)  and  (b))  for  residues  of 
the  phosphine  resulting  from  the  use  of 
the  rodenticide  zinc  phosphide  in  or  on 
a  variety  of  raw  agricultural 
commodities.  There  is  no  reasonable 
expectation  of  secondary  residues  in 
meat,  milk,  poultry,  or  eggs  (Category  3 
of  40  CFR  180.6(a)).  Any  residues  of 
zinc  phosphide  ingested  by  livestock 
would  be  metabolized  to  naturally 
occurring  phosphorous  compounds.  No 
human  food  items  are  derived  from 
timothy  grown  for  seed  or  mixed  stands 
of  timothy-alfalfa-clover  produced  for 
hay.  Therefore,  humans  will  receive  no 
additional  dietary  exposure  to 
phosphine  as  a  result  of  establishment 
of  these  tolerances.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  and  risks  from  zinc 
phosphide  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dletarv  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure. 

ii.  Chronic  exposure  and  risk.  For  the 
purpose  of  assessing  chronic  dietary 
exposure  from  zinc  phosphide.  EPA 
assumed  tolerance  level  residues  and 
100%  of  crop  treated  for  the  proposed 
and  existing  food  uses  of  zinc 
phosphide.  These  conservative 
assumptions  result  in  overestimation  of 
human  dietary  exposures. 

2.  From  drinking  water.  Zinc 
phosphide  degrades  rapidly  to  Zn2+ 
and  phosphine  gas  which  absorp 
strongly  to  soil  and  are  common 
nutrients  in  soil.  Zinc  phosphide  and  its 
degradation  products  appear  to  have  a 
low  potential  for  ground  water  and 
surface  water  contamination.  There  is 
no  information  on  zinc  phosphide 
(phosphine)  residues  in  ground  water 
and  runoff  in  the  EFED  One-Liner  Data 
Base.  There  is  no  established  Maximum 
Concentration  Level  (MCL)  for  residues 
of  zinc  phosphide  (phosphine)  in 
drinking  water.  No  drinking  water 
health  advisory  levels  have  been 
established  for  zinc  phosphide 
(phosphine).  There  is  no  entry  for  zinc 
phosphide  (phosphine)  in  the 
"Pesticides  in  Groundwater  Database" 
(EPA  734-12-92-001,  September  1992). 
Based  on  the  available  studies  used  in 
EPA's  assessment  of  environmental  risk, 
EPA  does  not  anticipate  exposure  to 
residues  of  zinc  phosphide  (phosphine) 
in  drinking  water. 

3.  From  non-dietary  exposure.  Zinc 
phosphide  is  currently  registered  for  use 
on  the  following  residential  non-food 
sites:  hand-applied  bait  to  underground 
burrows  in/on  the  following  sites/ 
settings:  bulb  crops,  golf  course 
turfgrass,  lawns,  ornamentals,  nurseries. 


parks,  homes,  industrial,  commercial, 
and  agricultural  buildings. 

These  registrations  could  result  in 
non-occupational  exposure  and  EP.'^ 
acknowledges  that  there  may  be  short- 
.  intermediate-,  and  long-term  non- 
occupational, non-dietary  exposure 
scenarios.  At  this  time,  the  Agency  has 
msufficient  information  to  assess  the 
potential  risks  from  such  exposure. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  406(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modifv.  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  .Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  conmion  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  mav  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EP.A  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulati\  e  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  e\en  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are  ' 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agencv  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activitv  with  other 
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.substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
zinc  phosphide  has  a  common 
mechanism  of  to-xicitv  with  other 
substan(.es  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unliice  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  zinc  phosphide 
does  not  appear  to  produce  a  toxic 
metabolite  produced  bv  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
a.ssimied  that  zinc  phosphide  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

C  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Chronic  risl<.  Using  the  TMRC 
exposure  assumptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  zinc  phosphide  from  food 
will  utilize  27.5%  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  children  1  to  6  years  old 
■'disrus.sed  below."  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfD  becau.se  the  RtD  represents 
the  level  at  ur  below  which  daily 
aggregate. dietary  exposure  over  a 
.lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
tor  exposure  to  zinc;  phosphide  from 
non-dietary,  non-occupational  exposure, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  RtT.X 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  zinr;  phosphide 
residues. 

2.  Short-  and  intermediate-term  r/sA:. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  backyround  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure. 

D.  Aggregate  Cancer  Risk  for  U  S 
Population 

Zinc  phosphide  has  not  been 
reviewed  for  carcinogenicity.  OFP  has 
waived  carcinogenicity  data 
requirements  for  zinc  phosphide  on  the 
basis  that  exposures  to  zinc  phosphide 
are  controlled  to  prevent  exposures  to 
human-..  Applications  to  crop  areas  are 
such  that  the  zinc  phosphide  will 
dissipate. 


E.  Aggregate  Risks  and  Determination  oj 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  ot  ziia 
phosphide.  EPA  considered  data  from 
developmental  toxicity  studies  in  tht    al 
and  mouse.  The  developmental  toxi(  itv 
studies  are  designed  to  evaluate  adveist 
effects  on  the  developing  organism 
resulting  from  matern.il  pesticide 
exposure  during  gestation. 
Reproduction  studies  provide 
infoniiation  relating  to  effects  Iroin 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  svsteniic  toxicity. 

PTDCA  section  408  pro\ides  that  EPA 
shall  apply  an  additional  tenfold  nui.gic 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  fo; 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  .safetv  are 
incorporated  into  EPA  risk  assessrnenls 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  cakailating  a  dose 
level  that  poses  no  appret;iable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variability))  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effec:t  in  intants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  tlu. 
standard  .MOE/safetv  fac:tor. 

There  were  no  developmental 
findings  in  rats  up  to  a  maternally  toxu. 
dose  of  4.0  mg/kg/dav  zinc  phosphide 
nor  in  mice  at  4.0  mg/kg/day  (HDT).  A 
comparison  of  the  NOEL  of  0.1  mg/kg/ 
day  in  the  recent  90-dav  rat  gavage 
study  and  the  NOELs  for  developmental 
toxicity  in  rats  and  mice  (4.0  mg/kg/day) 
provides  a  40-fold  difference,  which 
demonstrates  that  there  are  no  special 
pre-natal  sensitivities  for  infants  and 
children.  OPP  has  waived  teratogenicitv 
in  the  rabbit  and  the  2-generation 
reproduction  study  in  the  rat  data 
requirements  for  zinc  phosphide  on  the 
basis  that  exposures  to  zinc  phosphide 
are  controlled  to  prevent  exposures  to 
humans.  Applications  to  crop  areas  art 
such  that  the  zinc  phosphide  will 
dissipate.  Since  there  are  no 
reproduction  studies  with  zinc 
phosphide,  the  post-natal  potential  toi 
effects  from  zinc  phosphide  in  infants 


and  children  cannot  be  fullv  evaluated. 
However,  the  above  information, 
together  with  the  uncertaiiitv  fac:tor  of 
10,000  utilized  to  calculate  the  RID  for 
zinc  phosphide,  is  considered  adequate 
protection  for  infants  and  children  with 
respect  to  prenatal  and  jiostnatal 
development  ai^ainst  dietarv  exposure  u) 
zinc  phosphide  residues,  and  therefore, 
EPA  has  determined  that  an  additional 
10-told  safety  factor  is  not  approfiriatt;. 

2.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
thai  aggregate  exposure  to  zinc 
phosphide  from  food  will  utilize  from 
f)  8%  of  the  RtD  for  nursing  infants  (<! 
year  old)  ant*  up  to  .T9.97n  children  1  fo 
6  years  old.  EPA  generally  has  no 
concern  for  exposures  below  lOO^b  ot 
the  RfD  because  the  RtD  rep.-esents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health 
Despite  the  potential  for  exposure  to 
zinc  phosphide  from  non-dietary,  non- 
occupational exposure,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  RfD.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  aggregate  exposure  to  zinc 
phosphide  residues. 

V.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  metabolism  of  zinc  phosphide  in 
plants  and  animals  is  adequately 
understood  for  the  purposes  of  these 
tolerances.  The  residue  of  concern  is 
unreacted  zinc  phosphide,  measured  as 
phosphine.  that  may  be  present. 

B.  Analytical  Enforcement  Methodulogv 

Adequate  methods  for  purposes  of 
data  collection  and  enforcement  of 
tolerances  for  zinc  phosphide  residues 
as  phosphine  gas  are  available.  Methods 
for  determining  zinc  phosphide  residues 
of  as  phosphine  gas  are  described  in 
PAM,  Vol.  II,  as  Method  A. 

C.  Magnitude  of  Residues 

Residues  of  phosphine  resulting  from 
this  use  of  zinc  phosphide  in  timothy 
(seed,  forage,  hay),  alfalfa  (forage,  hay) 
and  clover  (forage,  hay)  will  not  exceed 
0.1  part  per  million  (ppm). 

D.  International  Residue  Limits 

There  are  no  Codex  tolerances  for 
timothy  (seed,  forage,  hay),  alfalfa 
(forage,  hay)  and  clover  (forage,  hay). 

VI.  Conclusion 

Therefore,  these  tolerances  are 
established  for  phosphine  resulting  from 
the  use  of  the  rodenticide  zinc 
phosphide  in  timothy  (seed,  forage. 
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hay),  alfalfa  (forage,  hay),  and  clover 
(forage,  hay)  at  0.1  ppm. 

VII.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  October  26,  1998, 
file  wTitten  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 


inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VIII.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-300696]  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  ofspecial  characters  and  any  form  of 
encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

IX.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  tolerances 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 


Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28.  1993).  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994).  or  require  OMB  review  in 
accordance  with  Executive  Order  13045 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408  (1)(6).  such  as  the 
tolerances  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  ef 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
acations  published  on  May  4.  1981  (46 
FR  24950).  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

X.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulators-  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 
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Dated.  August  U.  1998. 
James  Jones, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authuniy  citation  for  pan  i80 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.284  is  revised  to  read 
as  follows; 

§  180.284    Zinc  phosphide;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the 
phosphine  resulting  from  the  use  of  the 
rodenticide  zinc  phosphide  in  or  on  the 
raw  agricultural  commodities  as 
follows: 


Commodity 


Grapes  

Grasses  (rangeland) 
Sugarcane 


Parts  per 
million 


0.01 

0.1 

0.01 


(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  residues  of  phosphine  resulting  from 
the  use  of  the  rodenticide  zinc 
phosphide  in  cormection  with  use  of  the 
pesticide  under  FIFRA  section  18 
emergency  exemptions  granted  by  EPA. 
The  tolerances  are  specified  in  the 
following  table.  The  tolerances  expire 
on  the  date  specified  in  the  table. 


Commocl- 
ity 

Parts  per 
million 

Expiration/ 
RevnrationDate 

Alfalfa  (for- 

age)   

Alfalfa 

0.1 

02/01/00 

(hay)  .... 
Clover 

0.1 

02/01/00 

(forage) 
Clover 

0.1 

02/01/00 

(hay)  .... 
Timothy 

ai 

02/01/00 

(forage) 
Timothy 

0.1 

02/01/00 

(hay)  .... 
Timottiy 

0.1 

02/01/00 

(seed)  .. 

0.1 

02/01/00 

(c)  Tolerances  with  regional 
registrations.  Tolerances  with  regional 
registration,  as  defined  in  §  180. l(n),  are 
estabUshed  for  residues  of  phosphine 
resulting  from  the  use  of  the  rodenticide 


zinc  phosphide  in  or  on  the  following, 
raw  agricultural  commodities  as 
follows: 


Commodity 

Parts  pel 
million 

Artichoke  (globe) 

Sugar  beet  (roots) 

0.0^ 
0  Oa 

Sugar  beef  (tops)  

0  02 

(d)  Indirect  or  inadvertent  residues. 
iReservedl 

IFR  Doc.  98-22787  Filed  8-24-98;  8:4.';  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-26,  RM-8968,  RM-908&, 
RM-9090;  MM  Docket  No.  97-91,  RM-8854, 
RM-9221] 

Radio  Broadcasting  Services;  Detroit, 
Howe,  Jacksboro,  Lewisville, 
Gainesville,  Robinson,  Corsicana, 
Mineral  Wells  TX,  Antlers,  Hugo,  OK 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  This  document  consolidates 
MM  Docket  No.  97-26  and  MM  Docket 
No.  97-91.  In  doing  so,  it  allots  Channel 
294C2  to  Detroit.  Texas,  and  Channel 
222C2  to  Antlers.  Oklahoma.  In 
addition,  this  dociunent  also  substitutes 
Channel  300C1  for  Channel  300C2  at 
Gainesville,  Texas,  reallots  Channel 
300C1  to  Lewisville,  Texas,  and 
modifies  the  Station  KECS  construction 
permit  to  specify  operation  on  Channel 
300C1  at  Lewisville,  Texas,  and 
substitutes  Channel  300A  for  Channel 
300C1  at  Corsicana,  Texas,  reallots 
Channel  300A  to  Robinson,  Texas,  and 
modifies  the  Station  KICI  license  to 
specify  operation  on  Cliannel  300A  at 
Robinson,  Texas.  In  order  to 
accommodate  these  reallotments,  this 
docimient  substitutes  Channel  237A  for 
Channel  299A  at  Jacksboro.  Texas,  and 
modifies  the  construction  permit  of 
StaUon  KJKB,  Jacksboro,  Texas,  to 
specify  operation  on  Channel  237A.  See 
62  FR  4223,  January  29,  1997;  62  FR 
14091,  March  25.  997.  The  reference 
coordinates  for  Channel  294C2  at 
Detroit,  Texas,  are  33-49-16  and  95-24- 
16.  The  reference  coordinates  for 
Channel  222C2  at  Antlers,  Oklahoma, 
are  34-12-45  and  95-42-13.  The 
reference  coordinates  for  Channel  300C1 
at  Lewisville,  Texas,  are  33-17-33  and 
97-13-46.  The  reference  coordinates  for 


Channel  300A  at  Robinson,  Texas,  are 
31-26-58  and  97-07-27.  The  reference 
coordinates  for  Channel  237A  at 
Jacksboro,  Texas,  are  33-13-06  and  98- 
09-48.  With  this  action,  the  proceeding 
is  terminated. 

EFFECTIVE  DATE:  October  6.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau  (202} 
418-2177 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  adopted  August  12,  1998, 
and  released  August  21.  1998.  The  full 
text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).1919M  Street.  NW. 
Washington.  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3805,  1231  M  Street, 
NW,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334.  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  294C2  at  Detroit. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  adding  Channel  222C2  at 
Antlers. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Chaimel  300C2  at  Gainesville, 
and  adding  Channel  300C1  at 
Lewisville. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  300C1  at  Corsicana, 
and  adding  Channel  300A  at  Robinson. 

6.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  299A  and  adding 
Channel  23  7 A  at  Jacksboro. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  98-22807  Filed  8-24-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

'  47  CFR  Part  73 

[MM  Docket  No.  97-200;  RM-9144;  RM- 
9313] 

Radio  Broadcasting  Services;  Ashton, 
ID  and  West  Yellowstone,  MT 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  grants 
allotment  proposals  in  the  above- 
referenced  proceeding,  in  response  to  a 
petition  for  rule  making  filed  by 
Mountain  Tower  Broadcasting  (Ashton, 
Idaho,  RM-9144).  as  well  as  a 
counterproposal  filed  on  behalf  of 
Alpine  Broadcasting  Limited 
Partnership  (West  Yellowstone, 
Montana,  RM-9313).  Channel  243A  is 
allotted  to  Ashton.  Idaho,  rather  than 
Channel  224A,  as  proposed  in  the 
Notice  of  Proposed  Rule  Making,  to 
accommodate  the  modification  of 
Station  KVV\VF(FM).  to  specify 
operation  on  Channel  225C  at  West 
Yellowstone.  Montana.  See  62  FR 
49189,  September  19,  1997.  Coordinates 
used  for  Channel  243A  at  Ashton, 
Idaho, are  44-04-12  and  111-26-54: 
coordinates  used  for  Channel  225C  at 
West  Yellowstone,  Montana,  are  44-33- 
39  and  111-26-24.  With  this  action,  the 
proceeding  is  terminated. 
DATES:  Effective  October  5,  1998.  A 
filing  window  for  Channel  243A  at 
Ashton,  Idaho,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
a  filing  window  for  Channel  243A  will 
be  addressed  by  the  Commission  in  a 
subsequent  Order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
application  filing  process  should  be 
addressed  to  the  Audio  Services 
Division,  (202)  418-2700. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-200, 
adopted  August  12,  1998,  and  released 
August  21,  1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW.. 
Washington,  DC  20036.  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
reads  as  follows: 

Authority:  47  U.S.C.  154.  303.  334,  336 

§  73.202     [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Idaho,  is  am.ended  by 
adding  Ashton,  Channel  243A. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Montana,  is  amended 
bv  removing  Channel  243A  and  adding 
Channel  225C  at  West  Yellowstone. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Ftules 
Division,  Mass  Media  Bureau 
IFR  Doc.  98-22809  Filed  8-24-98:  845  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  594 

[Docket  No.  NHTSA  98-3781;  Notice  2] 

RIN2127-AH26 

Schedule  of  Fees  Authorized  by  49 
U.S.C.  30141 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  document  adopts  fees  for 
Fiscal  Year  1999  and  until  further 
notice,  as  authorized  by  49  U.S.C. 
30141,  relating  to  the  registration  of 
importers  and  the  importation  ot  motor 
vehicles  not  certified  as  conforming  to 
the  Federal  motor  vehicle  safetv 
standards  (FMVSS). 

NHTSA  is  reducing  the  fee  for  the 
registration  of  a  new  importer  from  S501 
to  S491.  and  increasing  the  fee  for 
annual  renewal  of  registration  from 
$332  to  S350.  These  fees  include  the 
costs  of  maintaining  the  registered 
importer  program.  The  fee  required  to 
reimburse  the  U.S.  Customs  Service  for 
bond  processing  costs  is  increased  by 
SO. 25,  from  S5.15  to  $5.40  per  bond. 

The  fee  payable  for  a  petition  seeking 
a  determination  that  a  nonconforming 
vehicle  is  capable  of  conversion  to  meet 
the  FMVSS  remains  at  $199  if  the 
petition  claims  that  the  nonconforming 
vehicle  is  substantially  similar  to 
conforming  vehicles.  With  respect  to 
vehicles  that  have  no  substantially 


similar  counterpart,  the  petition  fee 
remains  at  $721,  In  addition,  the  fee 
payable  by  the  importer  of  each  vehicle 
that  benefits  from  an  eligibility 
determination  is  reduced  from  Si 34  to 
$125.  regardless  of  whether  the 
determination  is  made  pursuant  to  a 
petition  or  by  NHTSA  on  its  own 
initiative  (this  does  not  apply  to 
vehicles  imported  from  Canada 
admitted  under  VSA  80-83). 

Finally,  the  new  fee  adopted  in  1997 
under  which  a  registered  importer  must 
pay  a  processing  cost  of  $14  for  review 
of  each  conformity  package  that  it 
submits  is  increased  to  $16,  However,  if 
the  HS-7  Declaration  form  for  the 
vehicle  is  filed  electronically  with  the 
US,  Customs  Ser\-ice  though  the 
Automated  Broker  Interface,  and  the 
Registered  Importer  has  an  e-mail 
address  and  pa\  s  by  credit  card,  the  fee 
is  reduced  to  $13  per  vehicle, 
DATES:  The  effective  date  of  the  final 
rule  is  October  1,  1998, 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle.  Office  of  Vehicle 
Safetv  Compliance.  Office  of  Safetv 
Assurance.  NHTSA  (202-366-5306). 
SUPPLEMENTARY  INFORMATION: 

Introduction 

This  notice  is  based  upon  a  notice  of 
proposed  rulemaking  published  on  lune 
5.  1998.  and  adopts  the  fees  proposed  in 
the  notice  (63  FR  30700), 

On  lune  24,  1996,  at  61  FR  32411, 
NHTS.^  published  the  latest  in  a  series 
of  notices  which  discussed  in  full  the 
rulemaking  history  of  49  CFR  part  594 
and  the  fees  authorized  by  the  Imported 
\'ehiclp  Safetv  Compliance  Act  of  1988. 
Pub.  L.  100-562.  since  recodified  as  49 
U.S.C,  30141-47.  The  reader  is  referred 
to  that  noti(  e  and  the  June  5.  1998. 
notic;e  for  background  information 
relating  to  this  rulemaking  action.  The 
fees  authorized  by  the  statute  were 
initially  established  to  become  effective 
January  31.  1990,  and  have  been  in 
effect  and  occasionally  modified  since 
then. 

The  fees  applicable  in  any  fiscal  year 
are  to  be  established  before  the 
beginning  of  such  year  This  document 
adopts  fees  that  will  become  effective  on 
October  1.  1998,  the  beginning  of  Fiscal 
Year  1999  (FY99),  The  statute 
authorizes  fees  to  cover  the  costs  of  the 
importer  registration  program,  to  cover 
the  cost  of  making  import  e!igibilit\ 
determinations,  and  to  cover  the  cost  of 
processing  the  bonds  furnished  to  the 
Customs  Service,  NHTSA  last  amended 
the  fee  schedule  in  1996;  it  has  applied 
in  FYs97-98, 

As  a  general  statement  applicable  to 
consideration  of  all  fees,  they  are  based 
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on  actual  time  and  costs  associated  with 
the  task,  which  reflect  the  slight 
increase  in  hourly  costs  in  the  past  two 
fiscal  years  attributable  to  the 
approximately  2.3  percent  raise  in 
salaries  of  employees  on  the  General 
Schedule  that  became  effective  on 
January  1  each  year  in  the  years  1997 
and  1998.  and  the  combined  locality 
raises  of  1.232  percent. 

Requirements  of  the  Fee  Regulation 

Section  594.6 — Annual  Ft-e  for 
Administration  of  the  Importer 
Registration  Program 

Section  30141(a)(3)  of  Title  49  U.S.C. 
provides  that  registered  importers  must 
pay  "the  annual  fee  the  Secretary  of 
Transportation  establishes  '    *   *  to  pay 
for  the  costs  of  carrying  out  the 
registration  program  for 
importers*   *   *."  This  fee  is  payable 
both  by  new  applicants  and  by 
registered  importers  seeking  to  renew 
their  registration. 

In  accordance  with  the  statutory 
directive.  NHTSA  reviewed  the  existing 
fees  and  their  bases  in  an  attempt  to 
establish  fees  which  would  be  sufficient 
to  recover  the  costs  of  carrying  out  the 
registration  program  for  importers  for  at 
least  the  next  fiscal  year.  The  initial 
component  of  the  Registration  Program 
Fee  is  the  portion  of  the  fee  attributable 
to  processing  and  acting  upon 
registration  applications.  The  agency 
determined  that  this  portion  of  the  fee 
should  be  decreased  from  S301  to  S290 
for  new  applications,  and  increa.sed 
from  S132  to  5149  for  renewals.  The 
higher  cost  of  S290  over  S149  for  a  new 
application  is  warranted  because  the 
average  cost  of  processing  a  ne^v 
application  is  substantially  greater  than 
that  of  an  application  for  renewal,  and 
the  adjustments  proposed  reflect  the 
agency's  recent  experience  in  time  spent 
reviewing  both  new  and  renewal 
applications.  These  fees  have  been 
adopted. 

The  agency  must  also  recover  costs 
attributable  to  maintenance  of  the 
registration  program  which  arise  from 
the  agency's  need  to  review  a 
registrant's  annual  statement  and  to 
verify  the  continuing  validity  of 
information  already  submitted.  These 
costs  also  include  anticipated  costs 
attributable  to  possible  revocation  or 
suspension  of  registrations.  ^ 

Based  upon  the  agency's  review  of  the 
costs  associated  with  this  program,  the 
portion  of  the  fee  attributable  to  the 
registration  program  is  approximately 
S201  per  registered  importer,  an 
increase  of  $1.  When  this  S201  is  added 
to  the  $290  representing  the  registration 
application  component,  the  cost  to  an 


applicant  equals  $491,  which  is  the  fee 
proposed  by  NHTSA.  It  represents  a 
decrease  of  $10  from  the  existing  fee. 
When  the  $201  is  added  to  the  $149 
representing  the  renewal  component, 
the  cost  to  a  renewing  registered 
importer  is  $350.  which  represents  an 
increase  of  $18.  These  fees  have  been 
adopted. 

Sec.  594.6(h)  recounts  indirect  costs 
that  were  previously  estimated  at  $7.07 
per  man-hour.  These  are  now  estimated 
to  be  $12.12.  based  on  the  agency  costs 
discussed  above. 

Sections  594.7.  594.8— Fees  to  Cover 
Agency  Costs  in  Making  Importation 
Eligib  ility  Determ  i  nations 

Section  30141(a)(3)  also  requires 
registered  importers  to  pay  "other  fees 
the  Secretary'  of  Transportation 
establishes  to  pay  for  the  costs  of  *    *    * 
(B)  making  the  decisions  under  this 
subchapter."  This  includes  decisions  on 
whether  the  vehicle  sought  to  be 
imported  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  import  into  and  sale  in  the  United 
States,  and  certified  as  meeting  the 
FMVSS.  and  whether  it  is  capable  of 
being  readily  altered  to  meet  those 
standards.  Alternatively,  where  there  is 
no  substantially  similar  U.S.  motor 
vehicle,  the  decision  is  whether  the 
safety  features  of  the  vehicle  comply 
with  or  are  capable  of  being  altered  to 
comply  with  the  FMVSS.  These 
decisions  are  made  in  response  to 
petitions  submitted  by  registered 
importers  or  manufacturers,  or  pursuant 
to  the  Administrator's  initiative. 

The  fee  for  a  vehicle  imported  under 
an  eligibility  decision  made  pursuant  to 
a  petition  is  payable  in  part  by  the 
petitioner  and  in  part  by  other 
importers.  The  fee  to  be  charged  for 
each  vehicle  is  the  estimated  pro  rata 
share  of  the  costs  in  making  all  the 
eligibility  determinations  in  a  fiscal 
year. 

Inflation  and  the  small  raises  under 
the  General  Schedule  also  must  be  taken 
into  count  in  the  computation  of  costs. 
However,  NHTSA  has  been  able  to 
reduce  its  processing  costs  through 
combining  several  decisions  in  a  single 
Federal  Register  notice  as  well  as 
achieving  efficiencies  through  improved 
word  processing  techniques. 
Accordingly,  NHTSA  did  not  propose  a 
change  in  the  fee  of  $199  presently 
required  to  accompany  a  "substantially 
similar"  petition,  or  the  fee  of  $721  for 
petitions  for  vehicles  that  are  not 
substantially  similar  and  that  have  no 
certified  counterpart.  In  the  event  that  a 
petitioner  requests  an  inspection  of  a 
vehicle,  the  fee  remains  at  $550  for  each 
of  those  types  of  petitions. 


The  importer  of  each  vehicle 
determined  to  be  eligible  for 
importation  pursuant  to  a  petition 
currently  must  pay  $134  upon  its 
importation,  the  same  fee  applicable  to 
those  whose  vehicles  covered  by  an 
eligibility  determination  on  the  agency's 
initiative  (other  than  vehicles  imported 
from  Canada  that  are  covered  by  code 
VSA  80-83,  for  which  no  eligibility 
determination  fee  is  assessed).  It  is 
proposed  that  this  fee  be  reduced  by  $9 
to  $125  per  vehicle,  based  upon  a 
decrease  in  administrative  costs 
expended  on  this  aspect  of  the 
registered  importer  program.  This 
reduction  has  also  been  adopted. 

Section  594.9— Fee  to  Recover  the  Costs 
of  Processing  the  Rond 

Section  30141(a)(3)  also  requires  a 
registered  importer  to  pay  "any  other 
fees  the  Secretary  of  Transportation 
establishes  *    *    *  to  pay  for  the  costs 
of — (A)  processing  bonds  provided  to 
the  Secretary  of  the  Treasury"  upon  the 
importation  of  a  nonconforming  vehicle 
to  ensure  that  the  vehicle  will  be 
brought  into  compliance  within  a 
reasonable  time  or  if  the  vehicle  is  not 
brought  into  compliance  within  such 
time,  that  it  is  exported,  without  cost  to 
the  United  States,  or  abandoned  to  the 
United  States. 

The  statute  contemplates  that  NHTSA 
will  make  a  reasonable  determination  of 
the  cost  to  the  United  States  Customs 
Service  of  processing  the  bond.  In 
essence,  the  cost  to  Customs  is  based 
upon  an  estimate  of  the  time  that  a  GS 
9,  Step  5  employee  spends  on  each 
entry,  which  Customs  judged  to  be  20 
minutes. 

Because  of  the  modest  salary  and 
locality  raises  in  the  General  Schedule 
that  were  effective  at  the  beginning  of 
1997  and  1998.  NHTSA  proposed  that 
the  current  processing  fee  be  increased 
by  $0.25.  from  $5.15  per  bond  to  $5.40. 
and  has  adopted  the  proposal. 

Section  594. 1 0    Fee  for  Review  and 
Processing  of  Conformity  Certificate 

This  is  a  new  fee.  adopted  pursuant 
to  section  30141(a)(3),  which  became 
effective  on  October  29.  1997.  It  requires 
each  registered  importer  to  pay  $14  per 
vehicle  to  cover  the  cost  of  the  agency's 
review  of  any  certificate  of  conformity 
furnished  to  the  Administrator  pursuant 
to  §  591.7(e)  (62  FR  50882). 

Based  upon  an  analysis  of  the  direct 
and  indirect  costs  for  the  review  and 
processing  of  these  certificates  in  the 
months  since  the  fee  was  adopted. 
NHTSA  found  that  the  costs  averaged 
$16  per  vehicle  and  it  therefore 
proposed  that  the  fee  be  increased  by 
$2,  to  $16  per  certificate.  However,  if  a 
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registered  importer  enters  a  vehicle  with 
the  U.S.  Customs  Service  through  the 
Automated  Broker  Interface,  has  an  e- 
mail  address  to  receive  communications 
from  NHTSA.  and  pays  the  fee  by  credit 
card,  NHTSA  has  estimated  that  the 
reduction  in  cost  to  the  agency  would  be 
approximately  $3.  and  this  would  be 
passed  on  to  the  Registered  Importer  by 
reducing  the  fee  to  $13  per  vehicle. 
These  fees  have  been  adopted. 

The  one  comment  that  NHTSA 
received  in  response  to  the  proposed 
notice  dealt  with  the  proposed  $16  cost 
per  certificate.  The  North  American 
Automobile  Trade  Organization  asked 
"whether  the  $16  fee  is  based  on 
historical  vehicle  volumes  or  current 
volumes."  The  Trade  Organization 
believed  that  "the  current  volvune  of 
vehicles  may  warrant  a  reduction  (or, 
alternatively,  an  increase)  in  the  fee 
from  $16  if  it  is  based  on  historical 
importation  volumes."  The  increase  in 
fee  was  based  upon  agency  experience 
since  adoption  of  the  $14  fee.  Thus,  it 
was  based  on  current  volumes  rather 
than  "historical  volumes."  which  the 
agency  interprets  as  importations  since 
the  begiiming  of  the  fee  system  in  1990. 

Effective  Date 

The  fees  applicable  in  any  fiscal  year 
are  to  be  established  before  the 
beginning  of  such  year.  49  U.S.C. 
30141(e).  Therefore,  the  effective  date  of 
the  final  rule  establishing  fees  for  FY99 
and  thereafter  is  October  1.  1998. 

Rulemaking  Analyses 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  action  was  not 
reviewed  under  Executive  Order  12886. 
Further,  NHTSA  has  determined  that 
the  action  is  not  significant  under 
Department  of  Transportation  regulatory 
policies  and  procedures.  Based  on  the 
level  of  the  fees  and  the  volume  of 
affected  vehicles.  NHTSA  currently 
anticipates  that  the  costs  of  the  final 
rule  will  be  so  minimal  as  not  to 
warrant  preparation  of  a  full  regulatory 
evaluation.  The  action  does  not  involve 
any  substantial  public  interest  or 
controversy.  There  is  no  substantial 
effect  upon  State  and  local  governments. 
There  is  no  substantial  impact  upon  a 
major  transportation  safety  program. 
Both  the  number  of  registered  importers 
and  determinations  are  estimated  to  be 
comparatively  small.  A  regulatory 
evaluation  analyzing  the  economic 
impact  of  the  final  rule  adopted  on 
September  29. 1989.  was  prepared,  and 
is  available  for  review  in  the  docket. 


B.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  action  in  relation  to  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  I  certify  that  this  action  will  not 
have  a  substantial  economic  impact 
upon  a  substantial  number  of  small 
entities. 

The  following  is  NHTSA's  statement 
providing  the  factual  basis  for  the 
certification  (5  U.S.C.  605(b)).  The  final 
rule  would  primarily  affect  entities  that 
currently  modify  nonconforming 
vehicles  and  which  are  small  businesses 
writhin  the  meaning  of  the  Regulatory 
Flexibility  Act;  however,  the  agency  has 
no  reason  to  believe  that  a  substantial 
number  of  these  companies  cannot  pay 
the  fees  proposed  by  this  action  which 
are  only  modestly  increased  (and  in 
some  instances  decreased)  irom  those 
now  being  paid  by  these  entities,  and 
which  can  be  recouped  through  their 
customers.  The  cost  to  owners  or 
purchasers  of  altering  nonconforming 
vehicles  to  conform  with  the  FMVSS 
may  be  expected  to  increase  (or 
decrease)  to  the  extent  necessary  to 
reimburse  the  registered  importer  for  the 
fees  payable  to  the  agency  for  the  cost 
of  carrying  out  the  registration  program 
and  making  eligibility  decisions,  and  to 
compensate  Customs  for  its  bond 
processing  costs. 

Governmental  jurisdictions  will  not 
be  affected  at  all  since  they  are  generally 
neither  importers  nor  purchasers  of 
nonconforming  motor  vehicles. 

C.  Executive  Order  12612  (Federalism) 

The  agency  has  analyzed  this  action 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  "Federalism"  and  determined 
that  the  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

D.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  action  for 
purposes  of  the  National  Environmental 
Policy  Act.  The  action  will  not  have  a 
significant  effect  upon  the  environment 
because  it  is  anticipated  that  the  annual 
volume  of  motor  vehicles  imported 
through  registered  importers  will  not 
vary  significantly  from  that  existing 
before  promulgation  of  the  rule. 

E.  Civil  Justice 

This  rule  wrill  not  have  any  retroactive 
effect.  Under  49  U.S.C.  30103(b). 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  30161  sets 
forth  a  procedure  for  judicial  review  of 


final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  cost,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually.  Because  this  final  rule 
will  not  have  a  $100  million  effect,  no 
Unfunded  Mandates  assessment  has 
been  prepared. 

List  of  Subiects  in  49  CFR  Part  594 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  594  is  amended  as  follows: 

PART  594— SCHEDULE  OF  FEES 
AUTHORIZED  BY  49  U.S.C.  30141 

1 .  The  authority  citation  for  part  594 
remains  as  follows: 

Authority:  49  U.S.C.  30141.  30166: 
delegation  of  authority  at  49  CFR  1.50. 

2.  Section  594.6  is  amended  by; 

(a)  Changing  the  year  "1996"  in 
paragraph  (d)  to  read  "1998."  and 

(b)  Revising  the  introductory  language 
in  paragraph  (a), 

(c)  Revising  paragraph  (b). 

(d)  Revising  paragraph  (f)(6). 

(e)  Revising  the  final  sentence  of 
peiragraph  (h);  and 

(f)  Revising  paragraph  (i) 
to  read  as  follows: 

§  594.6    Annual  fee  for  administration  of 
ttte  registration  program. 

(a)  Each  person  filing  an  application 
to  be  granted  the  status  of  a  Registered 
Importer  pursuant  to  part  592  of  this 
chapter  on  or  after  October  1,  1998. 
shall  pay  an  annual  fee  of  $491 ,  as 
calculated  below,  based  upon  the  direct 
and  indirect  costs  attributable  to:   *   *   * 
***** 

(b)  That  portion  of  the  initial  annual 
fee  attributable  to  the  processing  of  the 
application  for  applications  filed  on  and 
after  October  1.  1998,  is  $290.  The  sum 
of  $290,  representing  this  portion,  shall 
not  be  refundable  if  the  application  is 
denied  or  withdrawn. 
***** 

(f)*  *  * 

(6)  Verifying  through  inspection  or 
otherwise  that  a  Registered  Importer  is 
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able  technically  and  financially  to  cany 
out  its  responsibilities  pursuant  to  49 
U.S.C.  30U8etseq. 

***** 

(h)  *  *  *  This  cost  is  $12.12  per  man- 
hour  for  the  period  beginning  October  1, 
1998. 

(i)  Based  upon  the  elements,  and 
indirect  costs  of  paragraphs  (f).  (g).  and 
(h)  of  this  section,  the  component  of  the 
initial  annual  fee  attributable  to 
administration  of  the  registration 
program,  covering  the  period  beginning 
October  1.  1998,  is  $201.  When  added 
to  the  costs  of  registration  of  $290,  as  set 
forth  in  paragraph  (b)  of  this  section,  the 
costs  per  applicant  to  be  recovered 
through  the  annual  fee  are  $491.  The 
annual  renewal  registration  fee  for  the 
period  beginning  October  1,  1998,  is 
$350. 
***** 

3.  Section  594.8  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)  and  in  paragraph  (c)  to  read  as 
follows: 

§  594.8    Fee  for  importing  a  vehicle 
pursuant  to  a  determination  by  the 
Administrator. 

*         •         *         •         • 

(b)  If  a  determination  has  been  made 
pursuant  to  a  petition,  the  fee  for  each 
vehicle  is  $125.  *  *  * 

(c)  If  a  determination  has  been  made 
pursuant  to  the  Administrator's 
initiative,  the  fee  for  each  vehicle  is 
$125.   *    *    • 

4.  Section  594.9(c)  is  revised  to  read 
as  follows: 

§  594.9    Fee  for  reimbursement  of  bond 
processing  costs. 

***** 

(c)  The  bond  processing  fee  for  each 
vehicle  imported  on  and  after  October  1, 
1998.  for  which  a  certificate  of 
conformity  is  furnished,  is  $5.40. 

5.  Section  594.10(d)  is  revised  to  read 
as  follows: 

§  594. 1 9    Fee  for  review  and  processing  of 
conformity  certificate. 

***** 

(d)  The  review  and  processing  fee  for 
each  certificate  of  conformity  submitted 
on  and  after  October  1,  1998,  is  $16. 
However,  if  the  vehicle  covered  by  the 
certificate  has  been  entered 
electronically  with  the  U.S.  Customs 
Service  through  the  Automated  Broker 
Interface  and  the  registered  importer 
submitting  the  certificate  has  an  e-mail 
address,  the  fee  for  the  certificate  is  $13. 
provided  that  the  fee  is  paid  by  a  credit 
card  issued  to  the  registered  importer. 


Issued  on:  August  17, 1998. 

Kenneth  N.  Weinstein, 

Associate  Administrator  for  Safety 
Assurance. 

[FR  Doc.  98-22447  Filed  8-24-98;  8:45  am] 
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50  CFR  Part  622 

[Docket  No.  970930235-8028-02;  I.D. 
081898B] 

Fisheries  of  the  Caribbean,  Guff  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic; 
Closure 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

summary:  NMFS  closes  the  commercial 
fishery  for  king  mackerel  in  the 
exclusive  economic  zone  (EEZ)  in  the 
western  zone  of  the  Gulf  of  Mexico.  This 
closure  is  necessary  to  protect  the 
overfished  Gulf  king  mackerel  resource. 
DATES:  The  closure  is  effective  12:01 
a.m.,  August  25. 1998,  through  June  30, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Godcharles,  727-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel.  Spanish  mackerel,  cero, 
cobia,  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  by 
regulations  at  50  CFR  part  622. 

Based  on  the  Councils'  recommended 
total  allowable  catch  and  the  allocation 
ratios  in  the  FMP,  NMFS  implemented 
a  commercial  quota  for  the  Gulf  of 
Mexico  migratory  group  of  king 
mackerel  in  the  western  zone  of  1.05 
million  lb  (0.48  million  kg)  (63  FR  8353, 
February  19,  1998). 

Under  50  CFR  622.43(a),  NMFS  is 
required  to  close  any  segment  of  the 


king  mackerel  commercial  fishery  when 
its  quota  has  been  reached,  or  is 
projected  to  be  reached,  by  filing  a 
notification  at  the  Office  of  the  Federal 
Register.  NMFS  has  determined  that  the 
commercial  quota  of  1.05  million  lb 
(0.48  million  kg)  for  the  western  zone  of 
the  Gulf  migratory  group  of  king 
mackerel  will  be  reached  on  August  24, 
1998.  Accordingly,  the  commercial 
fishery  for  Gulf  group  king  mackerel 
from  the  western  zone  is  closed  effective 
12:01  a.m.,  local  time.  August  25,  1998, 
through  June  30.  1999,  the  end  of  the 
fishing  year.  The  boundary  between  the 
eastern  and  western  zones  is  87°31'06" 
W.  long.,  which  is  a  line  directly  south 
fit)m  the  Alabama/Florida  boundary. 

Except  for  a  person  aboard  a  charter 
vessel  or  headboat,  during  the  closure, 
no  person  aboard  a  vessel  for  which  a 
commercial  permit  for  king  and  Spanish 
mackerel  has  been  issued  may  fish  for 
king  mackerel  in  the  EEZ  in  the  western 
zone  or  retain  king  mackerel  in  or  from 
the  western  zone  EEZ.  A  person  aboard 
a  vessel  that  has  a  valid  charter  vessel/ 
headboat  permit  for  coastal  migratory 
pelagic  fish  may  continue  to  retain  king 
mackerel  in  or  fi-om  the  western  zone 
EEZ  under  the  bag  and  possession  limits 
set  forth  in  50  CFR  622.39(c)(l)(ii)  and 
(c)(2).  provided  the  vessel  is  operating 
as  a  charter  vessel  or  headboat.  A 
charter  vessel  or  headboat  that  also  has 
a  commercial  permit  is  considered  to  be 
operating  as  a  charter  vessel  or  headboat 
when  it  carries  a  passenger  who  pays  a 
fee  or  when  there  are  more  than  three 
persons  aboard,  including  operator  and 
crew. 

During  the  closure,  king  mackerel 
from  the  western  zone  taken  in  the  EEZ. 
including  those  harvested  under  the  bag 
and  possession  limits,  may  not  be 
purchased  or  sold.  This  prohibition 
does  not  apply  to  trade  in  king  mackerel 
from  the  western  zone  that  were 
harvested,  landed  ashore,  and  sold  prior 
to  the  closure  and  were  held  in  cold 
storage  by  a  dealer  or  processor. 

Classificatioii 

This  action  is  taken  under  50  CFR 
622.43(a)  and  is  exempt  from  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  August  19, 1998. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries. 

National  Marine  Fisheries  Service. 

(FR  Doc.  98-22769  Filed  8-20-98;  4:05  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposea 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  97-CE-16-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Models  B300  and 
B300C  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Raytheon 
Aircraft  Company  (Raytheon)  Models 
B300  and  B300C  airplanes  (commonly 
referred  to  as  Beech  Models  B300  and 
B300C  airplanes).  The  proposed  action 
would  require  modifying  the  elevator 
trim  tab  actuators  by  incorporating  a 
new  elevator  trim  tab  actuator  assembly 
kit,  replacing  the  elevator  trim  tab 
pushrod  assembly,  or  modifying  the 
elevator  spar  opening,  whichever  is 
applicable.  Reports  from  operators  of  ice 
forming  on  the  elevator  trim  tab 
actuators  and  jamming  the  trim  tab 
control  prompted  the  proposed  action. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  jamming  of 
the  elevator  trim  tab  actuator  caused  by 
ice  formations,  which  could  result  in 
loss  of  control  of  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  October  20,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE-16- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Raytheon  Aircraft  Company,  P.O.  Box 


85,  Wichita.  Kansas  67201-0085; 
telephone  (800)  625-7043.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Steven  E.  Potter,  Aerospace  Engineer. 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Rd.,  RM  100,  Wichita. 
Kansas  67209:  telephone  (316)  946- 
4124:  facsimile  (316)  946-t407. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received 

Comments  are  specifically  invited  on 
the  overall  regulatorv,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Cnmmenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-16-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-CE-16-AD,  Room  1558. 
601  E.  12th  Street,  Kansas  Citv,  Missouri 
64106. 

Discussion 

The  FAA  has  recently  received 
several  reports  that  owners/operators 


are  experiencing  difficulty  operating  the 
elevator  trim  tabs  in  freezing  weather 
conditions  on  certain  Raytheon  Models 
B300  and  B300C  airplanes.  The  elevator 
trim  tab  actuator  spur  gears  are  freezing 
up  and  jamming,  causing 
immobilization  of  the  elevator  trim  tab 
system.  Investigation  of  the  incident 
reports  reveal  that  the  spur  gear  m  the 
drive  mechanism  is  not  breaking  up  the 
ice  that  is  collecting  in  the  elevator  trim 
tab  actuator.  This  condition  could  result 
in  loss  of  mobility  in  the  elevator  trim 
tab  system. 

Further  analysis  shows  that  a  helical 
gear  will  allow  the  ice  to  be  driven  or 
crushed  out  of  the  gear  mechanism  more 
easilv,  allowing  the  elevator  trim  tab 
actuator  to  mo\e  more  freel\  during 
these  weather  conditions. 

Relevant  Service  Information 

Ra\lheon  has  issued  Mandatorv 
Service  Bulletin  No.  2620.  Issued: 
No\ember.  1996.  v\hich  specifies 
procedures  for  modifving  the  ele\ator 
trim  tab  actuator  b\  performing  Part  I. 
II.  or  III  of  the  Accomplishment 
Instructions. 

The  modification  would  be 
accomplished  bv  either  installing  a  new 
ele\ator  actuator  trim  tab  assembly  kit, 
installing  a  push  rod  assembly,  or 
modifying  the  elevator  spar  opening. 
whiche\er  is  applicable.  The  ele\ator 
trim  tab  ac;tuator  assemblv  kits 
(Raytheon  Service  Kit  No'.  130-5011-3 
or  No.  130-5011-9.  whichever  is 
applicable  to  the  airplane's  serial 
number)  pro\ide  installation  procedures 
for  incorporating  the  assembly. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  a\'ailable  information 
related  to  the  incidents  described  above, 
including  the  referenced  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
prevent  the  elevator  trim  tab  actuator 
from  freezing  and  jamming,  which,  if 
not  corrected,  could  cause  loss  of 
control  of  the  airplane. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Raytheon  Models  B300 
and  B300C  airplanes  of  the  same  type 
design,  the  proposed  AD  would  require 
modifying  the  elevator  trim  tab  system. 
Accomplishment  of  the  proposed  AD 
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would  be  in  accordance  with  Raytheon 
Mandatory  Service  Bulletin  No.  2620. 
Lssued:  November.  1996.  and  the 
elevator  trim  tab  assembly  kit 
installation  instructions  (Rnvtheon 
Service  Kit  No.  130-.501 1-3'or  No.  130- 
5011-9,  whichever  is  applicable  to  the 
airplane's  serial  number). 

Cost  Impact 

The  FAA  estimates  that  145  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  30  vvorkhours  per 
airplane  to  accomplish  the  proposed 
action,  and  Lhat  the  average  labor  rate  is 
approximately  S60  an  hour.  Parts  cost 
approximately  S5,000  per  airplane. 
Based  on  these  figures,  the  total  co.st 
impact  otthe  proposed  .-\D  on  U.S. 
operators  is  estimated  to  be  S9K6,000  or 
S6.8()0  per  airplane. 

Raytheon  has  informed  the  FAA  that 
parts  have  been  distributed  to  equip  102 
of  the  affected  airplanes. 

The  FAA  would  presume  that  102  of 
the  145  airplanes  would  have  already 
accomplished  the  proposed  action, 
thereby  reducing  the  number  of  affected 
airplanes  from  145  to  43  airplanes, 
which  would  reduce  the  total  cost 
impact  on  the  U.S.  operators  from 
S986.000,  to  5292.400. 

Regulatory  Economic  Analysis 

The  Regulatory  Fle.xibility  Act  of  1980 
was  enacted  by  Congress  to  ensure  that 
small  entities  are  not  unnecessarily  or 
disproportionately  burdened  by 
Government  regulations.  This  Act 
established  "as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objectives  of  the  rule 
and  of  applicable  statutes,  to  ht 
regulatory  and  informational 
requirements  to  the  scale  of  the 
businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation".  To  achieve  this  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  rule  will  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities."  If 
the  determination  is  that  it  will,  the 
agency  must  prepare  a  Regulatory 
Flexibility  Analysis  as  described  in  the 
Act.  However,  if  after  a  review  for  a 
proposed  or  final  rule,  an  agency 
determines  that  a  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Section  605(b)  of  the  Act  provides  that 


the  head  of  the  agency  may  so  certify 
and  a  Regulatory  Flexibility  Analysis  is 
not  required.  The  certification  must 
include  a  statement  providing  the 
factual  basis  for  this  determination,  and 
the  reasoning  should  be  clear. 

The  FAA  has  determined  that  this 
proposed  airworthiness  directive  (AD) 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Review  To  Determine  the  Need  for  a 
Regulatory  Flexibility  Analysis 

An  examination  of  the  U.S.  Registered 
Aircraft  Database  indicated  that  there 
are  132  Beech  3300  and  B300C  aircraft 
registered  in  the  United  States. 
Ownership  is  held  by  a  large  number 
and  wide  variety  of  entities,  many  of 
them  recognizable  as  major  corporations 
or  as  financial  institutions  that  are 
believed  to  be  leasing  the  aircraft  to 
unnamed  entities.  Many  of  the  small 
entities  affected  by  this  proposed  AD  are 
believed  to  be  in  either  Standard 
Industrial  Classification  (SIC]  4522,  "Air 
Transportation.  Non.scheduled"  or  SIC 
4581  "Airports,  Flying  Fields,  and 
Airport  Terminal  .Services."  Under  the 
Small  Business  Administration  (SBA) 
Table  of  Size  Standards.  March  1,  1996. 
an  entity  in  SIC  4522  would  be  a  small 
entity  if  it  has  1,500  or  fewer  employees 
and  an  entity  in  SIC  4581  would  be  a 
small  entity  if  it  has  annual  sales  of  S5 
million  or  less.  Thus,  this  proposed  AD 
is  believed  likely  to  affect  a  substantial 
number  of  small  entities. 

The  cost  that  would  be  incurred  in 
order  to  bring  an  airplane  into 
compliance  with  the  proposed  AD  has 
been  estimated  to  be  approximately 
S5.000  for  parts  and  30  hours  of  labor 
at  SfiO  per  hour  for  installation,  a  total 
of  approximately  $6,800  per  airplane. 
.All  these  costs  are  incurred  at  the  time 
of  installation.  It  is  assumed  that  the 
modification  of  the  elevator  tab  actuator 
mechanism  and  other  associated 
modifications  cause  no  significant 
changes  in  requirements  for  subsequent 
inspection  and  recordkeeping. 

It  has  been  estimated  that  the 
proposed  modification  has  already  been 
accomplished  on  the  majority  of  the 
aircraft  covered  by  this  proposed  AD 
and  that  only  43  airplanes  do  not  have 
the  proposed  modification  incorporated. 
This  implies  that  the  total  cost  arising 
from  the  proposed  AD  would  be 
approximately  $300,000  ($6,800  x  43  = 
S292.400). 

A  responsible  range  of  annualized  of 
costs  arising  from  this  proposed  AD  is 
suggested  in  the  following  table: 


Cost  of  capital 
{%  per  yr.) 

Remaining 
life  of  air- 
craft 
(in  years) 

Annualized 
cost 

10  

20                 S79i, 
20                 1 ,08f. 
10                1,10/ 
10                 1,355 

15  

10  

15  

The  average  annualized  cost  per 
airplane  is  estimated  to  be  in  the  range 
of  approximately  S800  to  $1,400 
(consistent  with  10  to  20  years  of 
remaining  life  and  a  cost  of  capital  ot  lO 
to  15  percent  per  year).  Market  values 
for  the  affected  airplanes  are  believed  to 
be  on  the  order  of  52,000.000  or  more, 
with  some  variation  depending  on  the 
airplane's  age,  condition,  and  installed 
equipment.  Costs  for  the  required 
modifications  would  be  in  the  order  ot 
one-third  of  one  percent  ((56,800/ 
$2,000,000)  X  100%  =  0.34%)  of  the 
market  value  of  an  affected  airplane. 

Annual  operating  costs  are  estimated 
to  include  about  $46,000  for  fuel  and  at 
least  $11,000  for  crew.  .According  to  the 
General  Aviation  and  Air  Taxi  Activity 
and  Avionics  Sunvv.  Calendar  Year 
1995.  FAA-APO-97-4,  these  aircral't  fiy 
an  average  of  about  270  hours  per  year 
(Table  2.2).  Average  fuel  consumption 
for  a  two-engine  turboprop  seating  1 
through  12  passengers  is  about  85 
gallons  per  hour  (Table  5.1).  Recent 
prices  for  Jet  A  fuel  are  $2.00  per  gallon 
(at  http://www.fillupnyer.com  in  May 
1998).  This  implies  average  annual  fuel 
costs  of  approximately  $46,000  (270 
hours  X  85  gallons/hour  x  $2/gallon  = 
$45,900).  Two  crewmembers  paid  a 
nominal  $20  per  hour  would  cost  at 
least  $11,000  (2  x  270  hours  x  $20  = 
$10,800).  Annualized  capital  costs  for 
the  aircraft  would  be  in  the  range  of 
$235,000  (capital  recovery  factor  for  20 
years  at  10%  x  $2  million  =  $234,919) 
to  $400,000  (capital  recovery  factor  for 
10  years  at  15%  x$2  million  = 
$398,504).  Costs  for  maintenance, 
insurance,  and  parking  would  further 
add  to  the  total  cost  for  owning  and 
operating  the  aircraft,  bringing  the 
annual  totals  to  the  range  of  $300,000  to 
$500,000.  In  this  context,  the  proposed 
AD's  implied  annualized  costs  in  the 
range  of  $800  to  $1,400  are  less  than 
three  tenths  of  one  percent  of  the 
annualized  cost  of  owning  and 
operating  the  aircraft,  a  level  that  is  not 
believed  to  have  a  significant  economic 
impact  on  the  owner/operator  of  such 
aircraft. 

On  the  basis  of  these  considerations, 
the  FAA  has  determined  that,  although 
a  substantial  number  of  small  entities  is 
likely  to  be  affected  by  this  proposed 
AD,  there  would  not  be  a  significant 
economic  impact  on  these  entities. 
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Based  on  the  above  analysis  and 
findings,  the  FAA  has  determined  that 
this  proposed  AD  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal"  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  II.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Raytheon  Aircraft  Company  (Type 

Certificate  No.  A24CE  formerly  held  by 
Beech  Aircraft  Corporation):  Docket  No. 
97-CE-16-AD. 
Applicability:  The  following  models  and 

serial  number  (S/N)  airplanes,  certificated  in 

any  category: 


Models 

Serial  Nos. 

B300 

B300C  

FL-1  through  FL-23,  FL-25 
through  FL134,  FL-136, 
and  FL-137. 

FM-1  through  FM-9.  and 
FN-1. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  200 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  jamming  of  the  elevator  trim  tab 
actuator  caused  by  ice  formations,  which 
could  cause  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Modify  the  elevator  trim  tab  system  in 
accordance  with  the  Installations  Instructions 
in  Ravtheon  Kit  Part  Number  (P/N)  130- 
5011-3  or  Raytheon  Kit  P/N  130-5011-9. 
which  contain  Beech  Aircraft  Corporation 
Drawing  130-5011.  Revision  E.  dated  March 
21.  1996  as  referenced  in  the  COMPLIANCE 
section  in  the  ACCOMPLISHMENT 
INSTRUCTIONS.  PART  I.  PART  II,  or  PART 
III  (whichever  is  applicable  to  the  airplane 
serial  number)  of  Raytheon  Mandatory- 
Service  Bulletin  (MSB)  No.  2620,  Issued: 
November,  1996. 

Note  2:  The  MATERIALS  section  in 
Raytheon  .MSB  No.  2620.  Issued:  November. 
1996  provides  a  breakdown  of  the  airplane 
Models  and  serial  numbers  affected  by  P.\RT 
I.  PART  II,  or  PART  III  of  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .'\D 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Wichita  .\ircraft 
Certification  Office,  Room  100,  1801  .Airport 
Rd.,  Wichita,  Kansas  67209.  The  request  shall 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Wichita  Aircraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office. 

(d)  .^11  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 


to  herein  upon  request  to  Raytheon  Aircraft 
Company,  P.O.  Box  85.  Wichita.  Kansas 
67201-0085.  or  may  examine  these 
documents  at  the  FAA.  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106 

Issued  m  Kansas  City.  Missouri,  on  August 
18,  1998 
James  E.  Jackson, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Senice. 

IFR  Doc.  98-22700  Filed  8-24-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-83-AD) 

RIN2120-AA64 

Airworthiness  Directives;  HOAC- 
Austria  Model  DV  20  Katana  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  applv  to  certain  HOAC- 
Austria  (HOAC)  Model  DV  20  airplanes 
equipped  with  ROT  AX  912  A3  engines. 
The  proposed  action  would  require 
replacing  the  engine  electronic  modules. 
The  proposed  AD  is  the  result  of 
mandaton,-  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Austria.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  electromagnetic 
interference  (EMI)  on  the  engine 
electronic  module,  which  could  cause 
the  airplane  engine  to  stop  due  to  the 
interruption  of  the  airplane's  ignition 
system  and  result  in  loss  of  control  of 
the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  September  21.  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE-83- 
AD.  Room  1558.  601  E.  12th  Street, 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  e.\cepted. 

Ser\'ir.e  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
HOAC-Austria,  N.A.  Otto-StraBe  5,  A- 
2700  Wiener.  Neustadt,  Austria.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  Chudy.  Aerospace  Engineer, 
Small  Airplane  Directorate.  Aircraft 
Certification  Service.  1201  Walnut,  suite 
900,  Kansas  Citv.  Missouri  64106;  (816) 
426-5688:  facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  e.xamination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  F,AA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-83-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-CE-83-AD,  Room  1558, 
601  E.  12th  Street.  Kansas  City,  Missouri 
64106. 

Discussion 

The  Austro  Control  Flugtechnik 
(Austro  Control),  which  is  the 
airworthiness  authority  for  Austria, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  HOAC 
Model  DV  20  Katana  airplanes  that  are 
equipped  with  ROT  AX  912  A3  series 
engines.  The  Austro  Control  reports  that 
several  operators  with  HOAC  DV  20 
Katana  airplanes  have  experienced 
stopped  or  sputtering  engines  during 
flight. 


Further  investigation  shows  that  the 
poor  engine  performance  occurs  when 
the  airplane  is  flown  within  close 
proximity  to  short  wave  radio 
transmissions,  which  indicates  that 
electromagnetic  interference  (EMI)  or 
high  power  short  wave  sources  could 
cause  an  interruption  to  the  engine 
electronic  module  and  possibly  cause 
uncommanded  engine  disruption. 

These  conditions,  if  not  detected  ana 
corrected,  could  result  in  possible  loss 
of  control  of  the  airplane. 

Relevant  Service  Information 

Bombardier-ROTAX,  the 
manufacturer  of  the  ROT  AX  912-A3 
series  engine,  has  issued  Technical 
Bulletin  No.  912-08.  dated  August  16. 
1995,  which  specifies  procedures  for 
replacing  both  electronic  ignition 
modules  (part  number  (P/N)  965  356  or 
an  FAA-approved  equivalent  part 
number)  with  an  electronic  ignition 
module  of  improved  design. 

The  Austro  Control  classified  these 
service  bulletins  as  mandatory  and 
issued  AD  No.  84.  dated  October  4. 
1995.  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Austria. 

The  FAA's  Determination 

This  airplane  model  is  manufactured 
in  Austria  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  Austro  Control  has  kept  the  FAA 
informed  of  the  situation  described 
above. 

The  FAA  has  examined  the  findings 
of  the  Austro  Control,  reviewed  all 
available  information  including  the 
service  information  referenced  above, 
and  determined  that  AD  action  is 
necessary  for  products  of  this  type 
design  that  are  certificated  for  operation 
in  the  United  States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  HOAC  Model  DV  20 
Katana  airplanes  of  the  same  type 
design  registered  in  the  United  States, 
the  proposed  AD  would  require 
replacing  the  electronic  ignition  module 
with  one  of  improved  design. 
Accomplishment  of  the  proposed 
installation  would  be  in  accordance 
with  Bombardier-ROTAX  Technical 
Note  No.  912-08,  dated  August  16. 
1995. 


Cost  Impact 

The  FAA  estimates  that  20  airplanes 
in  the  U.S.  registry  would  be  affected  b\ 
the  propo.sed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $5,600  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $113,200  or 
$5,660  per  airplane. 

The  manufacturer  has  informed  the 
FAA  that  all  of  the  affected  airplanes 
registered  in  the  U.S.  have 
accomplished  the  proposed  action, 
therefore,  the  estimated  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
eliminated. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [AmendecQ 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

HOAC-Austria:  Docket  No.  97-CE-83-AD. 

Applicability:  Model  DV-20  Katana 
airplanes,  certificated  in  any  category, 
equipped  with  ROTAX  912-A3  series 
engines  having  serial  numbers  4,076.064 
through  4,380.753. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  electromagnetic  interference 
(EMI)  on  the  engine  electronic  module, 
which  could  cause  the  airplane  engine  to 
stop  due  to  the  interruption  of  the  airplane's 
ignition  system  and  result  in  loss  of  control 
of  the  airplane,  accomplish  the  following: 

(a)  Replace  the  engine  electronic  module, 
part  number  (P/N)  965  356  or  an  FAA- 
approved  equivalent  part  number,  with  a 
new  engine  electronic  module,  P/N  965  358 
in  accordance  with  the  Instructions  section  of 
the  ROTAX  Technical  Bulletin  No.  912-08, 
dated  August  16,  1995. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  Aircraft  Certification  Service, 
1201  Walnut,  suite  900,  Kansas  City, 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 


to  herein  upon  request  to  HOAC-Austria. 
N.A.  Otto-StraBe  5,  A-2700  Wiener. 
Neustadt,  Austria;  or  may  examine  this 
document  at  the  FAA.  Central  Region.  Office 
of  the  Regional  Counsel,  Room  1558.  601  E. 
12th  Street,  Kansas  City.  Missouri  64106. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Austrian  AD  .No.  84.  dated  October  4. 
1995. 

Issued  in  Kansas  City.  Missouri,  on  .August 
18,1998. 

James  E.  Jackson, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
|FR  Doc.  98-22701  Filed  8-24-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  922 

[Docket  No.  980723191-6191-01] 

RIN  0648-AL46 

National  Marine  Sanctuary  Program 
Regulations;  Olympic  Coast  National 
Marine  Sanctuary  Regulations; 
Definition  of  the  Term  Seabird 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NOAA  is  proposing  to  amend 
the  Olympic  Coast  National  Marine 
Sanctuary  (OCNMS  or  Sanctuary) 
regulations  by  adding  a  definition  for 
the  term  seabird.  A  seabird  is  proposed 
to  be  defined  as  any  member  of  anv 
species  of  marine  birds  that  spend  part 
of  all  of  their  life  cycle  (i.e.,  feeding, 
resting,  migrating,  and/or  breeding)  in 
or  over  the  Sanctuary.  The  Sanctuary 
regulations  protect  seabirds  from  takings 
including  harassment,  and  a  definition 
for  the  term  seabird  is  needed  to  clarify- 
that  the  Sanctuary  regulations  protect 
all  avian  species  of  the  Sanctuary. 
DATES:  Comments  on  the  proposed  rule 
are  invited  and  will  be  considered  if 
received  by  September  24,  1998. 

ADDRESSES:  All  comments  should  be 
mailed  to:  George  Galasso,  Acting 
Manager,  Olympic  Coast  National 
Marine  Sanctuary,  138  West  1st  Street, 
Port  Angeles,  Washington,  98362-2600. 
All  comments  received  will  be  available 
for  public  inspection  at  the  same 
address  or  at  the  National  Marine 
Sanctuary  Program  office  at  1305  East- 


West  Highway,  SSMC4,  11th  fioor. 
Silver  Spring,  Maryland, 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Galasso,  Acting  Manager, 
Olympic  Coast  National  Marine 
Sanctuary,  138  West  1st  Street.  Port 
Angeles.  Washington,  98362-2600: 
(360) 457-6622. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  regulations  of  the  OCNMS 
include  a  prohibition  on  "|t]aking  anv 
marine  mammal,  sea  turtle,  or  seabird  in 
or  above  the  Sanctuary"  (§  922.152(5)). 
The  term  seabird  is  not  defined  in  the 
regulations.  The  Final  Environmental 
Impact  Statement  (FEIS)  for  the 
designation  and  regulations  of  the 
OCNMS  at  pages  11-61  through  11-65 
discusses  in  detail  seabirds,  shorebirds, 
waterfowl,  and  birds  of  prey  as 
Sanctuary  resources,  all  under  the 
heading  of  "marine  birds."  Further,  the 
regulations  for  the  Sanctuarv  define 
"Sanctuary-  resource"  expressly  to 
include  birds.  However,  the  Sanctuarx- 
prohibitions  refer  only  to  "seabirds."  In 
order  to  clarify  the  regulatorv  intent  that 
the  Sanctuary  regulations  protect  all  the 
avain  species  of  the  Sanctuarv  identified 
in  the  FEIS,  the  proposed  rule  would 
amend  the  Sanctuarv  regulations  to 
define  the  term  seabird  as  any  member 
of  any  species  of  marine  birds  that 
spend  part  or  all  of  their  life  cvcle  (i.e., 
feeding,  resting,  migrating,  and/or 
breeding)  in  or  over  the  Olympic  Coast 
National  Marine  Sanctuary-,  including 
but  not  limited  to  alcids,  tubenoses  (e.g., 
albatrosses  and  shearwaters)  and  gulls; 
shorebirds  (e.g.,  plovers  and 
sandpipers),  waterfowl  (e.g.,  ducks  and 
geese)  and  birds  of  prey  (e.g.,  bald  eagles 
and  peregrine  falcons). 

II.  Miscellaneous  Rulemaking 
Requirements 

Executive  Order  12866:  Regulatory 
Impact 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
regulatorv  action,  if  adopted  as 
proposed,  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
follow-s: 

The  proposed  rule  would  amend  the 
Olympic  Coast  National  Marine 
Sanctuarv  (OCNMS  or  Sanctuar\) 
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regulations  to  add  a  definition  for  the 
term  seabird.  The  term  seabird  is  used 
in  existing  Sanctuary  prohibitions 
against  takings  (e.g..  harassment), 
however  the  term  is  not  defined.  The 
Final  Environmental  Impact  Statement 
(FEIS)  for  the  designation  and  regulation 
of  the  OCNMS  at  pages  11-61  through  II- 
63  discusses  in  detail  seahirds, 
shorebirds.  waterfowl,  and  birds  of  prev 
as  Sanctuan,-  resources,  all  under  the 
heading  of  "marine  birds."  Further,  the 
regulations  for  the  Sanctuary  define 
"Sanctuary  resource"  expressly  to 
include  birds.  In  order  to  clarify  the 
regulatory-  intent  that  the  Sanctuary 
regulations  protect  all  the  avian  species 
of  the  Sanctuary  identified  in  the  FEIS. 
the  proposed  rule  would  amend  the 
Sanctuary  regulations  to  define  the  term 
seabird  as  any  member  of  any  species  of 
marine  birds  that  spend  part  or  all  of 
their  life  cycle  (i.e.,  feeding,  resting, 
migrating,  and/or  breeding)  in  or  over 
the  Olympic  Coast  National  Marine 
Sanctuary. 

The  definitional  change  would  have 
no  substantive  impact  on  small 
businesses.  The  proposed  rule  would 
merely  clarify  the  scope  of  an  existing 
term,  consistent  with  the  FEIS  for  the 
Sanctuary,  thus  providing  clear  notice 
of  the  scope  of  existing  Sanctuary 
prohibitions. 

Accordingly,  an  Initial  Regulatory 
Flexibility  Analysis  is  not  required  by 
the  Regulatory  Flexibility  Act  and  was 
not  prepared. 

Paperwork  Reduction  Act 

This  amendment  of  15  CFR  Part  922 
would  not  impose  an  information 
collection  requirement  subject  to  review 
and  approval  by  OMB  under  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3500  et  seq. 

National  Environmental  Policy  Act 

NOAA  has  concluded  that  this 
regulatory  action  does  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  preparation  of 
an  environmental  impact  statement  is 
not  required. 

List  of  Subjects  in  15  CFR  Part  922 

Administrative  practice  and 
procedure.  Coastal  zone.  Historic 
preservation.  Intergovernmental 
relations,  Marine  resources.  Penalties, 
Recreation  and  recreation  areas. 
Reporting  and  recordkeeping 
requirements,  Research.  Wildlife. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Mcirine  Sanctuar>'  Program) 


Ddtcd;  .-\ugust  14.  1998. 
Evelyn  J.  Fields. 

Acting  Depiitv  Assistant  Administrator  for 
Ocean  Senires  and  Coastal  Zone 
Management. 

.Accordingly,  for  the  reasons  set  forth 
above.  15  CFR  Part  922  is  proposed  to 
be  amended  as  follows: 

PART  922— [AMENDED] 

1.  The  authority  citation  for  Part  922 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1431  etseq. 

Subpart  O — Olympic  Coast  National 
Marine  Sanctuary 

2.  Section  922.151  is  amended  by 
adding  the  definition  of  Seabird  in 
alphabetical  order,  to  read  as  follows: 

§922.151     Definitions. 

***** 

Seabird  means  any  member  of  any 
species  of  marine  birds  that  spend  part 
or  all  of  their  life  cycle  (i.e.,  feeding, 
resting,  migrating,  and/or  breeding)  in 
or  over  the  Olympic  Coast  National 
Marine  Sanctuary,  including  but  not 
limited  to  alcids,  tubenoses  (e.g., 
albatrosses  and  shearwaters)  and  gulls; 
shorebirds  (e.g..  plovers  and 
sandpipers),  waterfowl  (e.g.,  ducks  and 
geese)  and  birds  of  prey  (e.g..  bald  eagles 
and  peregrine  falcons). 
***** 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  901 
(SPATS  No.  AL-068-FOR] 

Alabama  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Alabama 
regulatory  program  (hereinafter  the 
"Alabama  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment 
consists  of  revisions  to  and  additions  of 
regulations  pertaining  to  definitions, 
petitions  to  in^ti^te  rulemaking  license 
applications,  operation  plans, 
reclamation  plans,  subsidence  control. 


lands  eligible  for  remining.  permit 
applications,  small  operator  assistance 
program,  performance  bond  relea.se, 
hydrologic  balance,  coal  mine  wa.ste, 
backfilling  and  grading,  revegetation, 
soil  removal  and  stockpiling, 
inspections,  and  hearings.  The 
amendment  is  intended  to  revise  the 
Alabama  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 

This  document  sets  forth  the  times 
and  locations  that  the  Alabama  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  c.d.t.,  September 
24,  1998.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will, be 
held  on  September  21,  1998.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4:00  p.m.,  c.d.t.  on  September  9.  1998. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Arthur 
W.  Abbs,  Director.  Birmingham  Field 
Office,  at  the  address  listed  below. 

Copies  of  the  Alabama  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addres.ses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Birmingham  Field  Office. 

Arthur  W.  Abbs,  Director. 
Birmingham  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  135  Gemini  Circle,  Suite 
215,  Homewood,  Alabama  35209. 

Alabama  Surface  Mining  Commission. 
1811  Second  Avenue.  P.O.  Box  2390, 
Jasper,  Alabama  35502-2390. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  W.  Abbs,  Director,  Birmingham 
Field  Office.  Telephone:  (205)  290- 
7282.  Internet:  aabbs@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Alabama  Program 

On  May  20.  1982.  the  Secretary  of  the 
Interior  conditionally  approved  the 
Alabama  program.  Background 
information  on  the  Alabama  program, 
including  the  Secretary's  findings,  the  ■ 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  May  20.  1982.  Federal  Register  (47 
FR  22062).  Subsequent  actions 
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concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  901.15  and  901.16. 

II.  Description  of  the  Proposed 
Amendment 

By  letter  dated  August  4, 1998 
(Administrative  Record  No.  AL-0584), 
Alabama  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Alabama  submitted  the 
amendment  in  response  to  a  May  20, 
1996,  letter  (Administrative  Record  No. 
AL-0555)  and  a  June  17,  1997,  letter 
(Administrative  Record  No.  AL-0568) 
that  OSM  sent  to  Alabama  in 
accordance  with  30  CFR  732.17(c)  and 
at  its  own  initiative.  Alabama  proposes 
to  amend  the  Alabama  Surface  Mining 
Commission  (ASMC)  Rules.  The  full 
text  of  the  proposed  program 
amendment  submitted  by  Alabama  is 
available  for  public  inspection  at  the 
locations  listed  above  under  ADDRESSES. 
A  summary  of  the  proposed  amendment 
is  presented  below. 

1.  880-X-2A-06,  Definitions 

Alabama  is  adding  a  definition  of 
"drinking,  domestic  or  residential  water 
supply"  to  mean  "water  received  from 
a  well  or  spring  and  any  appurtenant 
delivery  system  that  provides  water  for 
direct  human  consumption  or 
household  use.  Wells  and  springs  that 
serve  only  agricultural,  commercial  or 
industrial  enterprises  are  not  included 
except  to  the  extent  the  water  supply  is 
for  direct  human  consumption  or 
human  sanitation,  or  domestic  use." 

Alabama  is  adding  a  definition  of 
"lands  eligible  for  remining"  to  mean 
"those  lands  that  would  otherwise  be 
eligible  for  expenditures  under  section 
404  or  under  section  402(g)(4)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977,  P.L.  95-87." 

Alabama  is  adding  a  definition  of 
"material  damage"  to  mean  "in  the 
context  of  880-X-8I-.20  and  880-X- 
10D-.58,  (a)  Any  functional  impairment 
of  surface  lands,  features,  structures  or 
facilities;  (b)  Any  physical  change  that 
has  a  significant  adverse  impact  on  the 
affected  land's  capability  to  support  emy 
current  or  reasonably  foreseeable  uses  or 
causes  significant  loss  in  production  or 
income;  or  (c)  Any  significant  change  in 
the  condition,  appearance  or  utility  of 
any  structure  or  facility  from  its  pre- 
subsidence  condition." 

Alabama  is  adding  a  definition  of 
"non-commercial  building"  to  mean 
"any  building  other  than  an  occupied 
residential  dwelling,  that,  at  the  time 
the  subsidence  occurs,  is  used  on  a 
regular  or  temporary  basis  as  a  public 
building  or  community  or  institutional 
building  as  those  terms  are  defined  in 


this  section.  Any  building  used  only  for 
commercial  agricultural,  industrial, 
retail  or  other  commercial  enterprise  is 
excluded." 

Alabama  is  adding  a  definition  of 
"occupied  residential  dwelling  and 
structures  related  thereto"  to  mean  "for 
purposes  of  880-X-8I-.20  and  880-X- 
10D-.58,  any  building  or  other  structure 
that,  at  the  time  the  subsidence  occurs, 
is  used  either  temporarily,  occasionally, 
seasonally,  or  permanently  for  human 
habitation.  This  term  also  includes  any 
building,  stnicture  or  facility  installed 
on,  above  or  below,  or  a  combination 
thereof,  the  land  surface  if  that  building, 
structure  of  facility  is  adjunct  to  or  used 
in  connection  with  an  occupied 
residential  dwelling.  Examples  of  such 
structures  include,  but  are  not  limited 
to,  garages;  storage  sheds  and  bams; 
greenhouses  and  related  buildings; 
utilities  and  cables;  fences  and  other 
enclosures;  retaining  walls;  paved  or 
improved  patios,  walks  and  driveways; 
septic  sewage  treatment  facilities;  and 
lot  drainage  and  lawTi  and  garden 
irrigation  systems.  Any  structure  used 
only  for  commercial  agricultural, 
industrial,  retail  or  other  commercial 
purposes  is  excluded." 

Alabama  is  revising  the  definition  of 
"previously  mined  area"  to  mean  "land 
affected  by  surface  coal  mining 
operations  prior  to  August  3,  1977,  that 
has  not  been  reclaimed  to  the  standards 
of  30  CFR  Chapter  VII." 

Alabama  is  adding  a  definition  of 
"program  administrator"  to  mean  "the 
Alabama  Surface  Mining  Commission's 
designee  who  has  the  authority  and 
responsibility  for  overall  management  of 
the  Small  Operator's  Assistance 
Program." 

Alabama  is  adding  a  definition  of 
"qualified  laboratory"  to  mean  "a 
designated  public  agency,  private  firm, 
institution,  or  analytical  laboratory  that 
can  provide  the  required  determination 
of  probable  hydrologic  consequences  or 
statement  of  results  of  test  borings  or 
core  samplings  or  other  services  as 
specified  at  880-X-8N-.10  under  the 
Small  Operator's  Assistance  Program 
and  that  meets  the  standards  of  880-X- 
8N-.11." 

Alabama  is  adding  a  definition  of 
replacement  of  water  supply"  to  mean 
"with  respect  to  protected  water 
supplies  contaminated,  diminished,  or 
interrupted  by  coal  mining  operators, 
provision  of  water  supply  on  both  a 
temporary  and  permanent  basis 
equivalent  to  premining  quantity  and 
quality.  Replacement  includes  provision 
of  an  equivalent  water  deliver>'  system 
and  payment  of  operation  and 
maintenance  costs  in  excess  of 
customary  and  reasonable  delivery  costs 


for  premining  water  supplies,  (a)  Upon 
agreement  by  the  permittee  and  the 
water  supply  owner,  the  obligation  to 
pay  such  operation  and  maintenance 
costs  may  be  satisfied  by  a  one-time 
payment  in  an  amount  which  covers  the 
present  worth  of  the  increased  annual 
operation  and  maintenance  costs  for  a 
period  agreed  to  by  the  permittee  and 
the  water  supply  owner,  (b)  If  the 
affected  water  supply  was  not  needed 
for  the  land  use  in  existence  at  the  time 
of  loss,  contamination,  or  diminution, 
and  if  the  supply  is  not  needed  to 
achieve  the  postmining  land  use, 
replacement  requirements  may  be 
satisfied  by  demonstrating  that  a 
suitable  alternative  water  source  is 
available  and  could  feasibly  be 
developed.  If  the  latter  approach  is 
selected,  written  concurrence  must  be 
obtained  from  the  water  supply  owner." 

Alabama  is  adding  a  definition  of 
"siltation  structure"  to  mean  a 
sedimentation  pond,  a  series  of 
sedimentation  ponds,  or  other  treatment 
facility. 

Finally,  Alabama  is  adding  a 
definition  of  "unanticipated  event  or 
condition"  to  mean  "as  used  in  880-X- 
8K-.10  of  this  chapter,  an  event  or 
condition  related  to  prior  mining 
activity  which  arises  from  a  surface  coal 
mining  and  reclamation  operation  on 
lands  eligible  for  remining  and  was  not 
contemplated  by  the  applicable  permit." 

2.  880-X-2A-.08.  Petitions  To  Initiate 
Rulemaking 

At  section  880-X-2A-.08(3).  Alabama 
proposes  to  add  the  language  "once  a 
week"  after  the  phrase  "a  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  for  the  State  of  Alabama." 
Also,  Alabama  is  revising  section  880- 
X-2A-.08(4)  to  require  that  the  State 
Regulatory  Authority,  within  60  days 
from  the  receipt  of  the  petition,  either 
deny  a  petition  in  wTiting  on  the  merits, 
stating  the  reasons  for  denial,  or  initiate 
rulemaking  proceedings  on  the  petition. 

3.  880-X-6A-O6.  License  Application 
Requirements 

At  paragraph  (d)3.,  Alabama  is 
correcting  the  citation  reference  to  880- 
X-8K-.11(8). 

4.  880-X-8F-.08.  Surface  Mining  and 
880-X-8I-.07.  Underground  Mining: 
Operations  Plan:  Permit  Map(s) 

At  paragraph  (l)(e),  Alabama  is 
removing  the  language  "oil  wells,  gas 
wells,  water  wells";  adding  the  language 
"and  adjacent  areas"  after  the  phrase, 
"or  passing  over  the  proposed  permit 
area";  and  adding  the  language  "ponds, 
springs"  after  the  word  "lakes." 
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At  paragraph  (1)(1).  Alabama  is 
revising  the  language  to  require  the 
permit  map(s)  of  an  application  to  show 
the  "location  and  extent  of  existing  or 
previously  surface  mined  areas  within 
the  proposed  permit  area." 

Finally,  at  paragraph  [l)(o).  Alabama 
is  revising  the  language  to  read: 

Location  and  dimensions  or  extent  of  areas 
of  existing  and  proposed  spoil,  waste  and 
non-coal  waste  disposal,  dams  embankments, 
settling  ponds,  and  other  impoundments,  and 
water  treatment  and  air  pollution  control 
facilities,  haul  roads,  and  stockpile  areas 
withm  the  proposed  permit  area. 

5.  880-X-8F-.09.  Reclamation  Plan: 
General  Requirements 

Alabama  is  adding  a  second  sentence 
to  section  880-X-8F-.09(2Kd)  to  read  as 
follows: 

A  demonstration  of  the  suitability  of 
topsoil  substitutes  or  supplements  shall  be 
based  upon  analysis  of  the  thickness  of  soil 
horizons,  total  depth,  texture,  percent  coarse 
fragments,  pH.  and  areal  extent  of  the 
different  kinds  of  soils.  The  Regulatory 
Authority  may  require  other  chemical  and 
physical  analyses,  field-site  trials,  or 
greenhouse  tests  if  determined  to  be 
necessan,'  or  desirable  to  demonstrate  the 
suitability  of  the  topsoil  substitutes  or 
supplements. 

6.  880-X-8F-.  1 1.  Surface  Mining  and 
880-X-8I-.12.  Underground  Mining: 
Reclamation  Plan:  Siltntion  Structures. 
Impoundments.  Banks.  Dams,  and 
Embankments 

At  paragraph  (1),  Alabama  is 
removing  the  language  "sedimentation 
pond"  and  replacing  it  with  the 
language  "siltation  structure." 

Alabama  is  revising  paragraph  (l){b) 
to  require  that  impoundments  meeting 
the  Class  B  or  C  criteria  for  dams  in  the 
U.S.  Department  of  Agriculture,  Soil 
Conservation  Service  Technical  Release 
No.  60  (210-VI-TR60,  Oct.  1985), 
"Earth  Dams  and  Reservoirs,"  Technical 
Release  No.  60  (TR-60)  comply  with  the 
requirements  for  structures  that  meet  or 
exceed  the  size  or  other  criteria  of  the 
Mine  Safety  and  Health  Administration. 

Alabama  is  amending  paragraph  (l)(c] 
by  replacing  the  reference  to  "30  CFR 
77.216(a)"  with  a  reference  to 
"paragraph  (l)Cb)." 

Alabama  is  revising  the  first  sentence 
of  paragraph  (2)  to  require  that  siltation 
structures  be  designed  in  compliance 
with  the  requirements  of  880-X-lOC- 
.17  under  its  surface  mining  rule  and 
880-X-10I>-.17  under  its  underground 
mining  rule.  The  second  sentence  of  this 
paragraph  is  being  removed. 

At  paragraph  (3)(c).  Alabama  is 
removing  the  language  "30  CFR 
77.216(a)  and  located  where  failure 
would  not  be  expected  to  cause  loss  of 


life  or  serious  property  damage,"  and 
replacing  it  with  a  reference  to 
"paragraph  (l)(b)." 

Finally,  Alabama  is  amending 
paragraph  (6)  by  replacing  the  language 
"[Ijf  the  structure  is  20  feet  or  higher  or 
impounds  more  than  20  acre  feet,  each 
plan  under  Paragraph  (2),  (3), and  (5)  of 
this  Sec;tion  shall  include  a  stabilitv 
analysis  of  each  structure"  with  the 
language  "[Ijf  the  structure  meets  the 
Class  B  or  C  criteria  for  dams  in  TR-60 
or  meets  the  size  or  other  criteria  of  30 
CFR  77.216(a).  each  plan  under 
paragraphs  (2),  (3),  and  (5)  of  this 
section  shall  include  a  stability  analysis 
of  the  structure." 

7.  880-X-8F-.20.  Surface  Mining  and 
880-X-8I-.20.  Underground  Mining 
Additional  Cross  Sections,  Maps,  and 
Plans 

Alabama  is  adding  a  new  section 
requiring  the  inclusion  of  additional 
cross  sections,  maps,  and  plans  in  the 
permit  application.  At  paragraph  (1),  the 
cross  sections,  maps,  and  plans  must 
show  the  following  information: 
elevations  and  locations  of  test  borings 
and  core  samplings;  elevations  and 
locations  of  monitoring  stations  u.sed  to 
gather  data  for  water  qualitv  and 
quantity,  fish  and  wildlife,  and  air 
quality,  if  required;  nature,  depth,  and 
thickness  of  the  coal  seams  to  be  mined, 
any  coal  or  rider  seams  above  the  seam 
to  be  mined,  each  stratum  of 
overburden,  and  the  stratum 
immediately  below  the  lowest  coal  seam 
to  be  mined;  all  coal  crop  lines  and  the 
strike  and  dip  of  the  coal  to  be  mined 
within  the  proposed  permit  area; 
location  and  extent  of  subsurface  water, 
if  encountered,  within  the  proposed 
permit  or  adjacent  areas;  and  location, 
and  depth  if  available,  of  gas  and  oil 
wells  within  the  proposed  permit  area 
and  water  wells  in  the  permit  area  and 
adjacent  area.  Paragraph  (2)  provides 
that  the  information  required  in 
paragraph  (1)  may  be  shown  on  the 
permit  maps  required  by  880-X-aF-.08 
under  its  surface  mining  rules  or  880- 
X-8I-.07  under  its  underground  mining 
rules. 

8.  880-X-8H-.06.  Description  of  Geology 
and  Hydrology  and  Determination  of  the 
Probable  Hvdrologic  Consequence 
(PHCj 

Alabama  is  requiring  the  PHC 
determination  to  include  the  following 
finding  at  880-X-8H-.06(l)(e)3.(iv): 

Whether  the  underground  mining  activities 
conducted  after  October  24.  1992.  may  result 
in  contamination,  diminution  or  interruption 
of  a  well  or  spring  in  existence  at  the  time 
the  permit  application  is  submitted  and  used 


for  domestic,  drinking,  or  residential 
purposes  within  the  permit  or  adjacent  areas. 

9.  880-X-8I.10.  Subsidence  Control  Plan 

Alabama  is  adding  new  provisions  at 
paragraph  (1)  to  require  a  pre- 
subsidence  survey  in  each  underground 
coal  mining  permit  application. 

Paragraph  (l)(a)  requires  a  map  of  the 
permit  and  adjacent  areas  showing  the 
location  and  type  of  structures  and 
renewable  resource  lands  that 
subsidence  may  materially  damage  or 
diminish  in  value.  The  map  must  also 
show  the  location  and  type  of  drinking, 
domestic,  and  residential  water  supplies 
that  could  be  contaminated,  diminished, 
or  interrupted  by  subsidence. 

Paragraph  (l)(b)  requires  a  narrative 
indicating  whether  subsidence  could 
cause  material  damage  to  or  diminish 
the  value  or  reasonably  foreseeable  use 
of  such  structures  or  renewable  resource 
lands.  The  narrative  must  also  indicate 
whether  subsidence  could  contaminate, 
diminish,  or  interrupt  drinking, 
domestic,  or  residential  water  supplies. 

Paragraph  (l)(c)  requires  a  survey  of 
the  condition  of  all  non-commercial 
buildings  or  occupied  residential 
dwellings  and  associated  structures  that 
may  be  materially  damaged  or  for  which 
the  reasonably  foreseeable  use  may  be 
diminished  by  subsidence,  within  the 
area  encompassed  by  the  applicable 
angle  of  draw.  It  also  requires  a  survey 
of  the  quantity  and  quality  of  all 
drinking,  domestic,  and  residential 
water  supplies  within  the  permit  area 
and  adjacent  area  that  could  be 
contaminated,  diminished,  or 
interrupted  by  subsidence.  If  the 
applicant  cannot  make  these  surveys 
because  the  owner  will  not  allow  access 
to  the  site,  the  applicant  will  notify  the 
owner,  in  writing,  of  the  effect  that 
denial  of  access  will  have  as  described 
in  880-X-10D-.58(3)(d).  The  applicant 
must  pay  for  any  technical  assessment 
or  engineering  evaluation  used  to 
determine  the  pre-mining  conditions  or 
values  of  the  above  buildings, 
dwellings,  structures,  or  water  supplies. 
The  applicant  also  must  provide  copies 
of  the  surveys  and  technical 
assessments  or  engineering  evaluations 
to  the  property  owners  and  the 
Regulatory  Authority. 

Alabama  is  amending  the  existing 
introductory  language  of  880-X-8I-.10 
and  redesignating  it  as  paragraph  (2). 
The  first  sentence  is  being  removed,  and 
the  second  sentence  is  being  revised  by 
adding  the  language  "conducted  under 
paragraph  (1)  of  this  section"  after  the 
word  "survey."  Existing  paragraphs  (1) 
through  (8)  are  being  redesignated  as 
paragraphs  (2)(a)  through  (i)  with  the 
following  changes.  New  paragraph  (2)(g) 
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requires  a  description  of  methods  to  be 
employed  to  minimize  damage  from 
planned  subsidence  to  non-commercial 
buildings  and  occupied  residential 
dwellings  and  associated  structures  or 
the  written  consent  of  the  owner  of  the 
structure  or  facility  that  minimization 
measures  not  be  taken.  This  description 
or  written  consent  may  not  be  needed  if 
the  applicant  can  demonstrate  that  the 
costs  of  minimizing  damage  exceed  the 
anticipated  costs  of  repair,  unless  the 
anticipated  damage  would  constitute  a 
threat  to  health  or  safety.  Existing 
paragraph  (7)  is  being  redesignated  as 
paragraph  (2)(h)  and  is  being  amended 
to  require  a  description  of  the  measures 
to  be  taken  in  accordance  with  880-X- 
10D-.12(10)  and  880-X-10D-.58(3)  to 
replace  adversely  protected  water 
supplies  or  to  mitigate  or  remedy  any 
subsidence-related  material  damage  to 
the  land  and  protected  structures. 

10.  880-X-8J-.13,  Lands  Eligible  for 
Remining 

Paragraph  (1)  covers  the  scope  of  this 
new  section.  This  section  contains 
permitting  requirements  to  implement 
880-X-8K-.10{2)(d).  Persons  who 
submit  a  permit  application  to  conduct 
a  surface  coal  mining  operation  on  lands 
eligible  for  remining  must  comply  with 
this  section. 

Paragraph  (2)  provides  that  any 
application  for  a  permit  under  this 
section  must  be  made  according  to  all 
requirements  applicable  to  surface  coal 
mining  and  reclamation  operations  and 
the  additional  requirements  of 
paragraphs  (2)(a),  (b),  and  (c).  Paragraph 
(2)(a)  requires  that  to  the  extent  not 
otherwise  addressed  in  the  permit 
application,  the  applicant  is  to  identify 
potential  environmental  and  safety 
problems  related  to  prior  mining 
activity  at  the  site  that  could  be 
reasonably  anticipated  to  occur.  The 
identification  is  to  be  based  on  an 
investigation  which  includes  visual 
observations,  a  record  review  of  past 
mining,  and  environmental  sampling. 
Paragraph  (2)(b)  requires  a  description 
of  the  mitigative  measures  that  will  be 
taken  to  ensure  the  applicable 
reclamation  requirements  can  be  met  if 
potential  environmental  and  safety 
problems  are  identified  in  paragraph 
(2)(a).  Paragraph  (2)(c)  provides  that  the 
requirements  of  this  section  shall  not 
apply  after  September  30,  2004. 

11.  880-X-8K.10.  Review  of  Permit 
Applications 

Alabama  is  adding  a  new  provision  at 
paragraph  (2)(d).  Paragraph  (2)(d)l. 
provides  that  subsequent  to  October  24, 
1992,  the  prohibitions  of  paragraph  (2) 
shall  not  apply  to  any  violation  that 


occurs  after  that  date,  is  unabated,  and 
results  from  an  unanticipated  event  or 
condition  that  arises  from  a  surface  coal 
mining  and  reclamation  operation  on 
lands  that  are  eligible  for  remining 
under  a  permit.  The  permit  must  be 
issued  before  September  30,  2004,  or 
any  renewals  thereof,  and  held  by  the 
person  making  application  for  the  new 
permit.  Paragraph  (2)(d)2.  provides  that 
for  permits  issued  under  880-X— 8J-.  13. 
an  event  or  condition  shall  be  presumed 
to  be  unanticipated  for  the  purposes  of 
this  paragraph  if  it  arose  after  permit 
issuance,  was  related  to  prior  mining, 
and  was  not  identified  in  the  permit. 

Alabama  is  adding  a  new  provision  at 
paragraph  (3)(m)  that  specifies  the 
permit  application  requirements  for 
permits  issued  under  880-X-8J-.13. 
Paragraph  (3)(m)l.  requires  the  permit 
application  to  contain  lands  eligible  for 
remining.  Paragraph  (3)(m)2.  requires 
the  application  to  contain  an 
identification  of  the  potential 
environmental  and  safety  problems 
related  to  prior  mining  activity  which 
could  reasonably  be  anticipated  to  occur 
at  the  site.  Paragraph  (3)(m)3.  requires 
mitigation  plans  to  sufficiently  address 
potential  environmental  and  safety 
problems  so  that  reclamation  can  be 
accomplished. 

12.  880-X-8N-.07.  Small  Operator 
Assistance  Program:  Eligibility  for 
Assistance. 

Alabama  is  amending  paragraph  (c)  by 
removing  the  existing  first  sentence  and 
adding  the  following  sentence: 

Establishes  that  his  or  her  probable  total 
attributed  annual  production  from  all 
locations  on  which  the  operator  is  issued  the 
surface  coal  mining  and  reclamation  permit 
will  not  exceed  300,000  tons. 

Alabama  is  removing  the  language  in 
existing  paragraph  (c)l.  and  is 
redesignating  paragraph  (c)2.  as 
paragraph  (c)l.  with  the  following 
changes;  the  word  "beneficial"  is 
removed;  the  phrase  "of  the  applicant" 
is  added  after  the  word  "ownership"; 
and  the  percent  of  ownership  is  changed 
to  10  percent. 

New  paragraph  (c)2.  provides  that 
production  from  the  pro  rata  share, 
based  upon  percentage  of  ownership  of 
applicant,  of  coal  produced  in  other 
operations  by  persons  who  own  more 
than  10  percent  of  the  applicant's 
operation  shall  be  attributed  to  the 
permittee. 

Alabama  is  removing  existing 
paragraph  (c)3.  New  paragraph  (c)3. 
provides  that  production  from  all  coal 
produced  by  operations  owned  by 
persons  who  directly  or  indirectly 
control  the  applicant  by  reason  of 


direction  of  the  management  shall  be 
attributed  to  the  permittee. 

Alabama  is  removing  paragraph  (c)4. 
and  redesignating  paragraph  (c)5.  as 
paragraph  (c]4. 

Alabama  is  adding  a  new  provision  at 
paragraph  (d)  to  provide  that  the 
applicant  is  eligible  for  assistance  if  he 
is  not  restricted  in  any  manner  from 
receiving  a  permit  under  the  permanent 
regulatory  program.  Existing  paragraph 
(d)  is  redesignated  as  paragraph  (e). 

13.  880-XSS-.1Q.  Small  Operator 
Assistance  Program;  Data  Requirements 

Alabama  is  removing  the  existing 
requirements  under  880-X— 8N-.  10  and 
adding  new  requirements.  Paragraph  (1) 
provides  that  to  the  extent  possible  with 
available  funds,  the  Program 
Administrator  shall  select  and  pay  a 
qualified  laboratory'  to  make  the 
determination  and  statement  and 
provide  other  services  referenced  in 
paragraph  (2)  of  this  section  for  eligible 
operators  who  request  assistance. 

Paragraph  (2)  requires  the  Program 
Administrator  to  determine  the  data 
needed  for  each  applicant  or  group  of 
applicants.  It  also  requires  that  the  data 
collected  shall  be  sufficient  to  satisfy- 
the  requirements  of  paragraphs  (2Ka) 
through  (f).  Paragraph  (2J(a)  requires  the 
determination  of  the  probable 
hydrologic  consequences  of  the  surface 
mining  and  reclamation  operation  in  the 
proposed  permit  area  and  adjacent 
areas,  including  the  engineering 
analyses  and  designs  necessary'  for  the 
determination  in  accordance  with  880- 
X-8E-.06(f).  880-X^H-.06(l)(e)  and 
any  other  applicable,  provisions  of  these 
regulations.  Paragraph  (2)(b)  requires 
the  drilling  and  statement  of  the  results 
of  test  borings  or  core  samplings  for  the 
proposed  permit  area  in  accordance 
with  880-X-8E-.06(2)(b)  and  880-X- 
8H-.06(2)(b)  and  any  other  applicable 
provisions  of  these  regulations. 
Paragraph  {2)(c)  requires  the 
development  of  cross-section  maps  and 
plans  for  the  information  required  by 
880-X-8F-.08(e),  (1).  (m)  and  (o)  and 
880-X-8F-.20,  or  880-X^I-.07(e).  (1), 
(m)  and  (o)  and  880-X-8I-.20. 
Paragraph  (2)(d)  requires  the  collection 
of  archaeological  and  historic 
information  and  related  plans  required 
bv  880-X-8E-,05  and  880-X-8H-.05 
and  880-X-8F-.14  and  880-X-8I-.14 
and  any  other  archaeological  and 
historic  information  required  by  the 
Regulatory  Authority.  Paragraph  (2)(e) 
requires  pre-blast  surveys  required  bv 
880-X-10C-.31.  Paragraph  (2)(f) 
requires  the  collection  of  site  specific 
resources  information,  protection  and 
enhancement  plans  for  fish  and  wildlife 
habitats  required  by  880-X-8E-.il  and 
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880-X-8F-.18.  and  information  and 
plans  for  any  other  environmental 
values  required  by  the  Regulatory 
Authority. 

Paragraph  (3)  provides  that  data 
collection  and  analysis  may  proceed 
concurrently  with  the  development  of 
mining  and  reclamation  plans  by  the 
operator. 

Paragraph  (4)  provides  that  data 
collected  under  this  program  shall  be 
made  publicly  available  in  accordance 
with  880-X-8K-.05(4)  and  that  the 
Regulatory  Authority  shall  develop 
procedures  for  interstate  coordination 
and  exchange  of  data. 

14.  880-X-8N-.13.  Small  Operator 
Assistance  Program:  Applicant  Liability 

Alabama  is  revising  paragraph  (1)  by 
requiring  the  applicant  to  reimburse  the 
Regulatory  Authority  for  the  cost  of  the 
services  if  any  of  the  conditions 
specified  in  paragraphs  (l)(a)  through  (f) 
occur.  New  paragraph  (l)(c)  is  being 
added  to  require  reimbursement  if  the 
applicant  fails  to  submit  a  permit 
application  within  one  year  from  the 
date  of  receipt  of  the  approved 
laboratory  report.  Existing  paragraphs 
(l)(c)  through  (e)  are  being  redesignated 
as  paragraphs  (l)(d)  through  (f). 
Redesignated  paragraph  (l)(e)  is  being 
revised  to  require  reimbursement  if  "the 
Program  Administrator  finds  that  the 
applicant's  actual  and  attributed  annual 
production  of  coal  exceeds  300.000  tons 
during  the  12  months  immediately 
following  the  date  on  which  the 
operator  is  issued  the  surface  coal 
mining  and  reclamation  permit." 
Redesignated  paragraph  (l)(f}  is  being 
revised  to  require  reimbursement  if  "the 
permit  is  sold,  transferred,  or  assigned 
to  another  person  and  the  transferee's 
total  actual  and  attributed  tonnage 
exceeds  the  300.000  annual  production 
limit  during  the  twelve  months 
immediately  following  the  date  on 
which  the  permit  was  originally 
issued." 

Alabama  is  revising  paragraph  (2)  by 
replacing  the  language  "Regulatory 
Authority"  with  the  language  "Program 
Administrator." 

15.  880-X-9D-.02.  Procedures  for 
Seeking  Release  of  Performance  Bond 

At  new  paragraph  (l)(c).  Alabama 
requires  the  permittee  to  include  in  each 
application  for  bond  release  a  notarized 
statement  which  certifies  that  all 
applicable  reclamation  activities  have 
been  accomplished  in  accordance  with 
the  requirements  of  the  Act.  the 
regulatory  program,  and  the  approved 
reclamation  plan.  Existing  paragraph 
(l)(c)  is  redesignated  as  paragraph 
ll)(d). 


16.  880-X-10C-.17.  Surface  Mining  and 
880-X-10D-.17.  Underground  Mining; 
Hydrologic  Balance:  Siltation  Structures 

Alabama  is  removing  and  reserving 
paragraph  (l)(a).  Alabama  further 
revises  paragraph  (l)(c)  to  read  as 
follows: 

Other  treatment  facilities  mean  any 
chemical  treatments,  such  as  flocculation  or 
neutralization,  or  mechanical  structures, 
such  as  clarifiers  or  precipitators,  that  have 
a  point  source  discharge  and  are  utilized:  1. 
To  prevent  additional  contributions  of 
dissolved  or  suspended  solids  to  streamflow 
or  runoff  outside  the  permit  area,  or  2.  To 
comply  with  all  applicable  State  and  Federal 
water-quality  laws  and  regulations. 

Finally,  Alabama  is  revising 
paragraph  (3)(b)  to  require 
sedimentation  ponds  to  include  either  a 
combination  of  principal  and  emergency 
spillways  or  a  single  spillway 
configured  as  specified  in  880-X-lOC- 
.20{l)(i)  for  the  surface  mining  rule  and 
880-X-10D-.20(l){i)  for  the 
underground  mining  rule.  The  language 
found  at  880-X-10C-.17(3)(b)l.,  2.,  and 
3.  and  880-X-10E)-.17(3)(b)l..  2.,  and  3. 
is  removed. 

17.  880-X-10C-.20,  Surface  Mining  and 
880-X-10D-.20.  Underground  Mining: 
Impoundments 

Alabama  is  adding  a  new  paragraph  at 
(l)(a)  that  requires  impoundments 
meeting  the  Class  B  or  C  criteria  for 
dams  in  the  U.S.  Department  of 
Agriculture,  Soil  Conservation  Service 
Technical  Release  No.  60  (210- VI- 
TR60,  Oct.  1985),  "Earth  Dams  and 
Reservoirs,"  1985  to  comply  with 
"Minimum  Emergency  Spillway 
Hydrologic  Criteria"  table  in  the  TR-60 
and  the  requirements  of  this  section. 

Existing  paragraphs  (l)(a)  through  (1) 
are  redesignated  as  paragraphs  (l)(b) 
through  (m).  Paragraph  (l)(d)l.  is 
revised  by  adding  the  language  "the 
Class  B  or  C  criteria  for  Dams  in  TR-60, 
or"  after  the  phrase  "[Ajn  impoundment 
meeting."  Further,  the  language  "or 
located  where  failure  would  be  expected 
to  cause  loss  of  life  or  serious  property 
damage"  is  removed.  Paragraph  (l)(d)2. 
is  revised  by  removing  the  language 
"meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a)"  and  replacing  it  with  the 
phrase  "included  in  paragraph  (l)(d)l. 
of  this  section."  Further,  the  language 
"and  located  where  failure  would  be 
expected  to  cause  loss  of  life  or  serious 
property  damage"  is  removed. 

A  second  sentence  is  added  at 
paragraph  (l)(e)  to  require 
impoundments  meeting  the  Class  B  or  C 
criteria  for  dams  in  TR-60  to  comply 
with  the  freeboard  hydrograph  criteria 
in  the  "Minimum  Emergency  Spillway 
Hydrologic  Criteria"  table  in  TR-60. 


The  second  sentence  of  paragraph 
{l)(f)l.  is  revised  by  adding  the  language 
"the  Class  B  or  C  criteria  for  dams  in 
TR-60,  or"  after  the  phrase  "[Fjor  an 
impoundment  meeting." 

The  following  new  provision  is  added 
at  paragraph  (l)(i)2.(i): 

For  an  impoundment  meeting  the  Class  B 
or  C  criteria  for  dams  in  the  TR-60,  the 
emergency  spillway  hydrograph  criteria  in 
the  "Minimum  Emergency  Spillway 
Hydrologic  Criteria"  table  in  TR-60,  or 
greater  event  as  specified  by  the  Regulatory 
Authority. 

Existing  paragraphs  (l)(i)2.(i)  and  (ii) 
are  redesignated  as  paragraphs 
{l)(i)2.(ii)  and  (iii).  At  redesignated 
paragraph  (l)(i)2.(iii),  the  reference  to 
"30  CFR  77.216(a)"  is  removed  and 
replaced  by  a  reference  to  "paragraphs 
(l)(i)2.(i)  and  (ii)  above." 

Paragraph  (1){1)  is  revised  to  read  as 
follows: 

Impoundments  meeting  the  SCS  Class  B  or 
C  criteria  for  dams  in  TR-60,  or  the  size  or 
other  criteria  of  30  CFR  77.216  must  be 
examined  in  accordance  with  30  CFR 
77.216-3.  Impoundments  not  meeting  the 
SCS  Class  B  or  C  criteria  for  dams  in  TR-60, 
or  subject  to  30  CFR  77.216,  shall  be 
examined  at  least  quarterly.  A  qualified 
person  designated  by  the  operator  shall 
examine  impoundments  for  appearance  of 
structural  weakness  and  other  hazardous 
conditions. 

Paragraph  (3)(b)l.  is  revised  by  adding 
the  language  "the  SCS  Class  B  or  C 
criteria  for  dams  in  TR-6Q,  or"  after  the 
phrase  "[I]n  the  case  of  an 
impoundment  meeting,"  Finally, 
paragraph  (3)(b)2.  is  revised  by 
removing  the  language  "meeting  the  size 
or  other  criteria  of  30  CFR  77.216(a)" 
and  replacing  it  with  the  phrase 
"included  in  paragraph  (3)(b)l.of  this 
section." 

18.  880-X-10C-.38,  Surface  Mining  and 
880-X-10D-.34,  Underground  Mining: 
Coal  Mine  Waste:  General  Requirements 

Alabama  is  revising  the  second 
sentence  of  paragraph  (1)  to  require  coal 
mine  waste  to  be  hauled  or  conveyed 
and  placed  for  final  placement  in  a 
controlled  manner. 

19.  880-X-10C-.54,  Backfilling  and 
Grading.Thin  Overburden 

Alabama  is  removing  the  existing 
requirements  and  adding  the  following 
definition  and  performance  standards 
for  thin  overburden: 

(1)  Definition.  Thin  overburden  means 
insufficient  spoil  and  other  waste  materials 
available  from^the  entire  permit  area  to 
restore  the  disturbed  area  to  its  approximate 
original  contour.  Insufficient  spoil  and  other 
waste  materials  occur  where  the  overburden 
thickness  times  the  swell  factor,  plus  the 


thickness  of  other  available  waste  materials, 
is  less  than  the  combined  thickness  of  the 
overburden  and  coal  bed  prior  to  removing 
the  coal-,  so  that  after  backfilling  and  grading 
the  surface  configuration  of  the  reclaimed 
area  would  not:  (a)  Closely  resemble  the 
surface  configuration  of  the  land  prior  to 
mining,  or  (b)  Blend  into  and  complement 
the  drainage  pattern  of  the  surrounding 
terrain. 

(2)  Performance  standards.  Where  thin 
overburden  occurs  within  the  permit  area, 
the  permittee  at  a  minimum  shall:  (a)  Use  all 
spoil  and  other  waste  materials  available 
from  the  entire  permit  area  to  attain  the 
lowest  practicable  grade,  but  not  more  than 
the  angle  of  response;  and  (b)  Meet  the 
requirements  of  880-X-10C-.53(l)(b) 
through  (10). 

20.  880-X-10C-.55,  Backfilling  and 
Grading:  Thick  Overburden 

Alabcima  is  removing  the  existing 
requirements  and  adding  the  following 
definition  and  performance  standards 
for  thick  overburden: 

(1)  Definition.  Thick  overburden  means 
more  than  sufficient  spoil  and  other  waste 
materials  available  from  the  entire  permit 
area  to  restore  the  disturbed  area  to  its 
approximate  original  contour.  More  than 
sufficient  spoil  and  other  waste  materials 
occur  where  the  overburden  thickness  times 
the  swell  factor  exceeds  the  combined 
thickness  of  the  overburden  and  coal  bed 
prior  to  removing  the  coal,  so  that  after 
backfilling  and  grading  the  surface 
configuration  of  the  reclaimed  area  would 
not:  (a)  Closely  resemble  the  surface 
configuration  of  the  land  prior  to  mining;  or 
(b)  Blend  into  and  complement  the  drainage 
pattern  of  the  surrounding  terrain. 

(2)  Performance  standards.  Where  thick 
overburden  occurs  within  the  permit  area, 
the  permittee  at  a  minimum  shall:  (a)  Restore 
the  approximate  original  contour  and  then 
use  the  remaining  spoil  and  other  waste 
materials  to  attain  the  lowest  practicable 
grade,  but  not  more  than  the  angle  of  repose; 
(b)  Meet  the  requirements  of  880-XlOC- 
.53(l)(b)  through  (10);  and  (c)  Dispose  of  any 
excess  spoil  in  accordance  with  Rule  880-X- 
10C-.36. 

21.  880-X-10C-.62,  Surface  Mining  and 
880-X-10D-.56,  Underground  Mining; 
Revegetation;  Standards  for  Success 

Alabama  is  revising  Rule  880-X-lOC- 
.62(3)  for  surface  mining  and  Rule  880- 
X-10l>-.56(3)  for  underground  mining 
by  redesignating  the  existing  language 
as  paragraph  (3)(a);  amending  the 
existing  language  by  adding  the  phrase 
"except  as  provided  in  paragraph  (3)(b) 
of  this  section"  after  the  phrase  "for  five 
(5)  full  years";  and  adding  the  following 
new  provision  at  paragraph  (3)(b): 

Two  full  years  for  lands  eligible  for 
remining  included  in  permits  issued  before 
September  30,  2004,  or  any  renewals  thereof. 
To  the  extent  that  the  success  standards  are 
established  by  paragraph  (2)(f)  of  this  section, 
the  lands  shall  equal  or  exceed  the  standards 


during  the  growing  season  of  the  last  year  of 
the  responsibility  period. 

22.  880-X-10D-.12.  Hydrohgic-Balance 
Protection 

Alabama  is  adding  a  new  provision  at 
paragraph  (9)  that  requires  the  permittee 
to  promptly  replace  any  drinking, 
domestic  or  residential  water  supply 
that  is  contaminated,  diminished  or 
interrupted  by  underground  mining 
activities  conducted  after  October  24. 
1992,  if  the  affected  well  or  spring  was 
in  existence  before  the  date  the  permit 
application  for  the  activities  causing  the 
loss,  contamination  or  interruption  was 
received.  Alabama  will  use  the  baseline 
hydrologic  and  geologic  information 
required  in  880-X-8E-.06  and  880-X- 
8H-.06  to  determine  the  impact  of 
mining  activities  upon  the  water  supply. 

23.  880-X-10D-.58.  Subsidence  Control 

Alabama  is  removing  the  existing 
provisions  from  this  section  and  adding 
numerous  new  provisions  that  pertain 
to  preventing,  minimizing,  and 
repairing  damage  resulting  from 
subsidence. 

Paragraph  (1)  covers  measures  to 
prevent  or  minimize  damage.  Under  this 
paragraph,  the  permittee  has  the 
alternative  of  either  adopting  measures 
consistent  with  known  technology  that 
prevents  subsidence  from  causing 
material  damage  to  the  extent 
technologically  and  economically 
feasible,  or  adopting  mining  technology 
that  provides  for  planned  subsidence  in 
a  predictable  and  controlled  manner.  If 
the  permittee  employs  mining 
technology  that  provides  for  planned 
subsidence,  the  permittee  is  required  to 
minimize  damage  to  the  extent 
technologically  and  economically 
feasible  to  noncommercial  buildings 
and  occupied  residential  dwelling  and 
related  structures.  If  the  permittee  has 
the  written  consent  of  the  Owners  of 
such  structures  or  facilities,  no 
measures  to  protect  structures  and 
facilities  would  be  required.  Unless  the 
anticipated  damage  would  constitute  a 
threat  to  health  or  safety,  the  permittee 
would  not  have  to  minimize  material 
damage  if  the  permittee  demonstrates 
that  the  cost  of  minimization  would 
exceed  the  cost  of  repair.  The  permittee 
also  will  not  be  required  to  take 
measures  to  minimize  subsidence 
damage  if  the  surface  owner  denies  the 
permittee  access  to  the  surface. 

Paragraph  (2)  requires  the  operator  to 
comply  with  all  provisions  of  the 
approved  subsidence  control  plan 
required  under  880-X-81-.10. 

Paragraph  (3)  concerns  repair  of 
damage.  Paragraph  (3)(a)  requires  the 
permittee  to  correct  any  material 


damage  to  surface  lands  resulting  from 
subsidence  to  the  extent  technologically 
and  economically  feasible.  Paragraph 
(3)(bJ  requires  the  permittee  to  repair  or 
compensate  the  owner  for  material 
damage  resulting  from  subsidence  to 
any  non-commercial  building  or 
occupied  residential  dwelling  or  related 
structures.  Paragraph  (3)(c)  requires  the 
permittee,  to  the  extent  required  under 
State  law,  to  either  repair  or  compensate 
for  material  damage  resulting  from 
subsidence  caused  to  structures  or 
facilities  not  protected  under  paragraph 
(3)(b).  Paragraph  (3)(d)  provides  a 
rebuttable  presumption  of  causation  by 
subsidence.  If  damage  to  non- 
commercial buildings  or  occupied 
residential  dwellings  and  related 
structures  occur  as  a  result  of  earth 
movement  within  the  area  determined 
by  projecting  a  specified  angle  of  draw 
from  underground  mine  workings  to  the 
surface,  a  rebuttable  presumption  exists 
that  the  permittee  caused  the  damage. 
This  presumption  will  normally  apply 
to  a  30-degree  angle  of  draw.  Alabama 
may  approve  application  of  the 
presumption  to  a  site-specific  angle  of 
draw  under  specified  conditions.  If  the 
permittee  is  denied  access  to  the  land  or 
property  for  the  purpose  of  conducting 
the  pre-subsidence  survey,  no  rebuttable 
presumption  will  exist.  Paragraph  (3)(e) 
covers  provisions  for  adjustment  of  the 
performance  bond  amount  because  of 
subsidence-related  damage.  When 
subsidence-related  damage  occurs. 
Alabama  must  require  the  permittee  to 
obtain  additional  performance  bond  in 
the  amount  of  the  estimated  cost  of  the 
repairs  or  decrease  in  value  to  land, 
structures  or  facilities  or  in  the  amount 
of  the  estimated  cost  to  replace 
protected  water  supplies  until  the 
repair,  compensation,  or  replacement  is 
completed.  If  repair,  compensation,  or 
replacement  is  competed  within  90  days 
of  occurrence  of  damage,  no  additional 
bond  is  required.  This  time  may  be 
extended  under  specified 
circumstances. 

Paragraphs  (4).  (5).  and  (6)  relate  to 
restrictions  placed  on  underground 
mining  activities.  Paragraph  (4)  provides 
that  underground  mining  activities  shall 
not  be  conducted  beneath  or  adjacent  to 
public  buildings  and  facilities: 
churches,  schools,  and  hospitals;  or 
impoundments  with  a  storage  capacity 
of  20  acre-feet  or  more  or  bodies  of 
water  with  a  volume  of  20  acre-feet  or 
more,  unless  the  subsidence  control 
plan  demonstrates  that  subsidence  will 
not  cause  material  damage  to.  or  reduce 
the  use  of,  such  features  or  fscilities. 
Alabama  may  also  limit  the  percentage 
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of  coal  extracted  under  or  adjacent  to 
these  features  or  facilities. 

Paragraph  (5)  provides  that  if 
subsidence  causes  material  damage  to 
any  of  the  features  or  facilities  covered 
by  paragraph  (4).  Alabama  mav  suspend 
mining  under  or  adjacent  to  these 
features  or  facilities  to  ensure 
prevention  of  further  material  damage. 
This  suspension  would  remain  in  place 
until  the  subsidence  control  plan  is 
modified  to  ensure  prevention  of  further 
material  damage. 

Paragraph  (6)  requires  that  if 
imminent  danger  is  found  to 
inhabitants,  Alabama  must  suspend 
underground  mining  activities  under 
urbanized  areas,  cities,  towns,  and 
communities,  and  adjacent  to  industrial 
or  commercial  buildings,  major 
impoundments,  or  perennial  streams. 

Paragraph  (7)  requires  the  operator  to 
submit  a  detailed  plan  of  the 
underground  workings,  including  maps 
and  descriptions  of  significant  features 
of  the  underground  mine.  Upon  request, 
information  submitted  with  the  detailed 
plan  may  be  held  as  confidential  under 
the  requirements  of  880-X-flK-.05(4). 

24.  880-X-10G-.03.  Applicability 

Alabama  is  adding  a  new  paragraph 
(2)  to  specify  that  the  requirements  of 
this  subchapter  do  not  apply  to  disposal 
areas  containing  coal  mine  waste 
resulting  from  underground  mines  that 
is  not  technologically  and  economically 
feasible  to  store  in  underground  mines 
or  on  non-prime  farmland.  The  operator 
is  required  to  minimize  the  area  of 
prime  farmland  used  for  underground 
coal  mine  waste  disposal.  Existing 
paragraph  (2)  is  redesignated  as 
paragraph  (3). 

25.  880-X-WG-.04.  Soil  Removal  and 
Stockpiling 

Alabama  is  amending  paragraph  (3)(b) 
by  adding  an  exception  to  the 
requirement  to  separately  remove  the  B 
or  C  horizon  or  other  suitable  soil 
materials.  This  exception  applies  where 
the  B  or  C  soil  horizons  would  not 
otherwise  be  removed  and  where  soil 
capabilities  can  be  retained. 

26.  880-X-l  1B-.02.  Inspections 

Alabama  is  revising  paragraph  (8)(d)l. 
by  removing  the  language  "or  permit 
revocation  proceedings  have  been 
initiated  and  are  being  pursued 
diligently."  Paragraph  (8)(d)2.  is  being 
revised  by  replacing  the  reference  to 
"Alabama  Surface  Mining  Commission" 
with  a  reference  to  ■Regulator\' 
Authority." 

Alabama  is  removing  the  existing 
language  in  paragraph  (9)  and  adding 
the  following  new  language: 


(9)  In  lieu  of  the  inspection  frequency 
established  in  paragraphs  (1)  and  (2)  of  this 
section,  the  Regulatory  Authority  shall 
inspect  each  abandoned  site  on  a  set 
frequency  commensurate  with  the  public 
health  and  safety  and  environmental 
considerations  present  at  each  specific  site, 
but  in  no  case  shall  the  inspection  frequency 
be  set  at  less  than  one  complete  inspection 
per  calendar  year. 

(a)  In  selecting  an  alternate  inspection 
frequency  authorized  under  the  paragraph 
atjove.  the  Regulatory  Authority  shall  first 
conduct  a  complete  inspection  of  the 
abandoned  site  and  provide  public  notice 
under  paragraph  (9Kb)  of  this  section. 
Following  the  inspection  and  public  notice, 
the  Regulatory  Authority  shall  prepare  and 
maintain  for  public  review  a  written  finding 
justifying  the  alternative  inspection 
frequency  selected.  This  written  finding  shall 
justify  the  new  inspection  frequency  by 
affirmatively  addressing  in  detail  all  of  the 
following  criteria: 

1.  How  the  site  meets  each  of  the  criteria 
under  the  definition  of  an  abandoned  site 
under  paragraph  (8)  of  this  section  and 
thereby  qualifies  for  a  reduction  in 
inspection  frequency; 

2.  Whether,  and  to  what  extent,  there  exist 
on  the  site  impoundments,  earthen  structures 
or  other  conditions  that  pose,  or  may 
reasonably  be  expected  to  ripen  into, 
imminent  dangers  to  the  health  or  safety  of 
the  public  or  significant  environmental 
harms  to  land,  air,  or  water  resources; 

3.  The  extent  to  which  existing 
impoundments  or  earthen  structures  were 
consUucted  and  certified  in  accordance  with 
prudent  engineering  designs  approved  in  the 
permit; 

4.  The  degree  to  which  erosion  and 
sediment  control  is  present  and  functioning; 

5.  The  extent  to  which  the  site  is  located 
near  or  above  urbanized  areas,  communities, 
occupied  dwellings,  schools  and  other  public 
or  commercial  buildings  and  facilities; 

S.  The  extent  of  reclamation  completed 
prior  to  abandonment  and  the  degree  of 
stability  of  unreclaimed  areas,  taking  into 
consideration  the  physical  characteristics  of 
the  land  mined  and  the  extent  of  settlement 
or  revegetation  that  has  occurred  naturally 
with  them;  and 

7.  Based  on  a  review  of  the  complete  and 
partial  inspection  report  record  for  the  site 
during  at  least  the  last  two  consecutive  years, 
the  rate  at  which  adverse  environmental  or 
public  health  and  safety  conditions  have  and 
can  be  expected  to  progressively  deteriorate. 

(b)  The  public  notice  and  opportunity  to 
comment  required  under  paragraph  (9)(a)  of 
this  section  shall  be  provided  as  follows; 

1.  The  Regulatory  Authority  shall  place  a 
notice  in  the  newspaper  with  the  broadest 
circulation  in  the  locality  of  the  abandoned 
site  providing  the  public  with  a  30-day 
period  in  which  to  submit  written  comments. 

2.  The  public  notice  shall  contain  the 
permittee's  name,  the  permit  number,  the 
precise  location  of  the  land  affected,  the 
inspection  frequency  proposed,  the  general 
reasons  for  reducing  the  inspection 
frequency,  the  bond  status  of  the  permit,  the 
telephone  number  and  address  of  the 
Regulatory  Authority  where  written 


comments  on  the  reduced  inspection 
frequency  may  be  submitted,  and  the  closing 
date  of  the  comment  period. 

27.  880-X-l  ID-.  11.  Bequest  for  Hearing 

Alabama  is  revising  paragraph  (1)  to 
allow  the  person  charged  with  a 
violation  to  contest  the  proposed 
penalty  or  the  fact  of  the  violation 
within  30  days  from  the  date  of  service 
of  the  conference  officer's  action.  . 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
cornments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Alabama  program. 

Written  Comments 

Written  comments  should  specify, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Birmingham  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4;00  p.m.,  c.d.t.  on 
September  9,  1998.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  Any  disabled  individual  who 
has  need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  If  no  one  requests 
an  opportunity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 
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Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
pubic  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  cf  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsection  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 


Paperwork  Reduction  Act  (44  U.S.C. 
3507etseq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  the  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1502  et  seq.)  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  state,  or  tribal  governments  or 
private  entities. 

List  of  Subjects  in  30  CFR  Part  901 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  14.  1998. 
Brent  Wahlquist, 

Regional  Director.  Mid-Continent  Regional 

Coordinating  Center. 

(FR  Doc.  98-22721  Filed  8-24-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 
[PA-122-FORI 

Pennsylvania  Regulatory  Program 

ACTION:  Proposed  rule:  public  comment 
period  and  opportunity  for  public 
hearing. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Pennsylvania  Regulatory  Program 
(hereinafter  referred  to  as  the 
Pennsylvania  Program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  30 
U.S.C.  1201  et  seq.,  as  amended. 


Pennsylvania  has  submitted  both  Act  54 
and  implementing  regulations  as  part  of 
the  proposed  amendment.  This  proposal 
modifies  some  requirements  and  adds 
other  requirements  to  the  Bituminous 
Mine  Subsidence  and  Land 
Conservation  Act  (BMSLCA)  dealing 
with  mine  subsidence  control, 
subsidence  damage  repair  or 
replacement,  and  water  supply 
replacement.  This  amendment  is 
intended  to  revise  the  State  program  to 
be  consistent  with  SMCRA  and  the 
Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  E.D.T,,  September 
24,  1998.  If  requested,  a  public  hearing 
on  the  propo.sed  amendment  will  be 
held  on  September  21.  1998.  Requests  to 
speak  at  the  hearing  must  be  received  bv 
4:00  p.m.,  E.D.T. ,  on  September  9,  1998 
ADDRESSES:  Written  comments  and 
requests  to  testif\-  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Robert  J.  Biggi,  Director.  Harrisburg 
Field  Office  at  the  first  address  listed 
below. 

Copies  of  the  Pennsylvania  program, 
the  proposed  amendment,  a  listing  of 
any  scheduled  public  meetings  or 
hearing,  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  public  review  at  the 
addresses  listed  below  during  normal 
business  hours.  Monday  through  Friday, 
excluding  holidays: 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Harrisburg  Field 
Office,  Third  Floor,  Suite  3C. 
Harrisburg  Transportation  Center.  415 
Market  Street,  Harrisburg, 
Pennsylvania  17101,  Telephone:  (717) 
782-4036 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of 
Mining  and  Reclamation,  Room  209 
Executive  House,  2nd  and  Chestnut 
Streets,  P.O.  Box  8461,  Harrisburg, 
Pennsylvania  17105-8461, 
Telephone:  (717)  787-5103 
Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  the  OSM 
Harrisburg  Field  Office. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Robert  J.  Biggi,  Director  Harrisburg  Field 
Office,  Telephone:  (717)  782^036. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Pennsylvania 
Program 

On  July  30.  1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Pennsylvania  program.  Background  on 
the  Pennsylvania  program,  including 
the  Secretary's  findings  and  the 
disposition  of  comments  can  be  found 
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in  the  July  30,  1982  Federal  Register  (47 
PR  33079).  Subsequent  actions 
concerning  the  Pennsylvania  program 
amendments  are  identified  at  30  CFR 
938.15. 

II.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  July  29.  1998 
(Administrative  Record  No.  PA-841.07), 
the  Pennsylvania  Department  of 
Environmental  Protection  (P.ADEP) 
submitted  a  proposed  amendment  to  its 
program  pursuant  to  mine  subsidence 
control,  subsidence  damage  repair  or 
replacement,  and  water  supply 
replacement  provisions  of  SMCR.\.  The 
amendment  submission  included  Act  ,54 
(Pub.  L.  357.  No. 54)  and  implementing 
regulations. 

Pennsylvania  enacted  .-Vet  54  on  June 
22.  1994,  which  amended  the 
Bituminous  Mine  Subsident:e  and  Land 
Conservation  Act  (BMSLCA).  Section  1 
of  Act  54  amends  the  title  of  the 
BMSLCA  to  delete  the  phrase 
"forbidding  damage  to  specified  classes 
of  existing  structures  from  the  mining  of 
bituminous  coal"  from  a  list  of  items 
defining  the  purposes  of  the  BMSLCA 
under  the  heading  titled  "An  Act."  The 
deleted  phrase  is  replaced  with 
language  specifying  that  the  BMSLCA 
will  provide  for  the  restoration  or 
replacement  of  water  supplies  affected 
by  underground  mining  and  the 
restoration  or  replacement  or 
compensation  for  surface  structures 
damaged  by  underground  mining. 
Another  phrase,  "providing  for 
acquisition  with  compensation  of  coal 
support  for  existing  structures  not 
protected  by  this  act,  and  future 
structures,"  under  the  heading,  "An 
Act",  was  also  deleted.  Additional 
language  is  added  that  requires  grantors 
to  provide  notice  of  the  existence  of 
voluntary  agreements  for  the  restoration 
of  water  supplies  or  for  repair  or 
compensation  for  structural  damage. 

Section  2  of  Act  54  changes  Section 
2  "Purpose,"  of  the  BMSLCA  by  adding 
language  that  includes  protection  of 
private  water  supplies,  provides  for  the 
restoration  or  replacement  of  water 
supplies  affected  by  mining,  and 
provides  for  the  restoration  or 
replacement  of  or  compensation  for 
surface  structures  damaged  by 
underground  mining. 

Section  2  of  Act  54  also  changes 
Section  3,  "Legislative  Findings; 
Declaration  of  Policy,"  of  the  BMSLCA 
by  deleting  the  phrase,  "It  is  necessary 
to  provide  for  the  protection  of  those 
presently  existing  structures  which  are 
or  may  be  damaged  due  to  mine 
subsidence."  Statements  were  added 
requiring  development  of  remedies  for 


the  restoration  and  replacement  of  water 
supplies  affected  by  underground 
mining  and  for  restoration  or 
replacement  or  compensation  for 
surface  structures  damaged  by 
underground  mining. 

Section  3  of  Act  54  deletes  Section  4, 
"Protection  of  Surface  Structures 
Against  Damage  from  Cave-In,  Collapse 
or  Subsidence,"  of  the  BMSLCA. 

Section  4  of  Act  54  amends  Section 
5(b)  of  the  BMSLCA  by  deleting  a 
reference  to  section  6(b)  and  replacing  it 
with  6(a)  and  deleting  the  phrase,  "in 
accordance  with  the  provisions  of 
section  4." 
Section  5  of  Act  54  adds  Sections  5.1. 
.-  5.2.  5.3,  5.4,  5.5,  and  5.6  to  the 
BMSLCA.  Section  5.1  is  a  new  section 
titled.  "Restoration  or  Replacement  of 
Water  Supplies  Affected  by 
Underground  Mining."  This  section 
defines  the  responsibilities  of  operators 
who  affect  a  public  or  private  water 
supply.  Standards  for  adequacy  of  the 
replacement  supply  are  specified  and 
the  term  "water  supply"  is  defined. 

Section  5.2  is  a  new  section  titled 
"Procedures  for  Securing  Restoration  or 
Replacement  of  Affected  Water 
Supplies;  Duties  of  Department  of 
Environmental  Resources."  This  .section 
defines  the  procedures  for  securing 
restoration  or  replacement  of  affected 
water  supplies.  PADEP's  enforcement 
responsibilities  are  defined  and  the 
presumption  of  an  operator's 
responsibility  for  causing  damage  to  a 
water  supply  under  certain 
circumstances  is  set  forth.  This  section 
also  sets  forth  defenses  available  to  an 
operator  for  relief  of  liability  for 
affecting  a  public  or  private  water 
supply  and  requires  use  of  a  certified 
laboratory  to  analyze  water  samples  for 
premining  or  post  mining  surveys.  The 
conditions  under  which  an  operator  can 
compensate  a  landowner  for  affecting  a 
water  supply  and  the  mechanics  of 
compensation  are  defined.  Additionally, 
the  amendment  provides  that  a 
landowner  can  request  PADEP  to  review 
an  operator's  finding  that  an  affected 
water  supply  cannot  be  restored  or  that 
a  permanent  alternate  source  cannot  be 
provided. 

Section  5.3  is  a  new  section  titled 
"Voluntary  Agreement;  Restoration  or 
Replacement  of  Water;  Deed  Recital." 
This  section  provides  that  a  voluntary 
agreement  for  restoration  or 
compensation  for  contamination, 
diminution,  or  interruption  of  an 
affected  water  supply  between  the 
operator  and  landowner  is  not 
prohibited. 

Section  5.4  is  a  new  section  titled 
"Restoration  or  Compensation  for 
Structures  Damaged  by  Underground 


Mining."  This  section  sets  forth  the 
structures  protected  under  the  BMSLCA 
and  limits  the  operator's  responsibilities 
if  denied  access  to  the  property  with  the 
damaged  structures. 

Section  5.5  is  a  new  section  titled 
"Procedure  for  Securing  Repair  and/or 
Compensation  for  Damage  to  Structures 
Caused  by  Underground  Mining;  Duties 
of  Department  of  Environmental 
Resources."  This  section  describes  the 
procedures  for  securing  repair  or 
compensation  for  damage  to  .structures 
caused  by  underground  mining  and  the 
circumstances  under  which  a 
landowner  may  file  a  claim  with  PADEP 
for  damage  to  structures.  PADEP's 
responsibilities  for  investigating  claims 
are  defined.  This  section  also  discusses 
the  limits  of  the  operator's  liability  for 
repairs  or  compensation  and  defines  the 
process  an  operator  or  a  landowner  can 
use  to  appeal  an  order  of  PADEP.  This 
section  provides  enforcement 
procedures  for  PADEP  to  use  if  the 
operator  fails  to  repair  or  compensate 
for  subsidence  damage  within  certain 
time  limits.  Additionally,  this  section 
provides  that,  except  under  certain 
circumstances,  PADEP  cannot  withhold 
permits  or  suspend  review  of  permits  of 
an  operator  against  whom  claims  are 
filed. 

Section  5.6  is  a  new  section  titled 
"Voluntary  Agreements  for  Repair  or 
Compensation  for  Damages  to  Structures 
Caused  by  Underground  Mining;  Deed 
Recital."  This  section  provides  that 
voluntary  agreements  for  repair  or 
compensation  for  damages  to  structures 
caused  by  underground  mining  are  not 
prohibited.  The  effects  of  deeds,  leases 
and  other  agreements  on  the  operator's 
responsibilities  under  this  amendment 
are  also  detailed. 

Section  6  of  Act  54  amends  Section  6 
"Repair  of  Damage  or  Satisfaction  of 
Claims;  Revocation  or  Suspension  of 
Permit;  Bond  or  Collateral,"  of  the 
BMSLCA.  This  section  deletes 
subsection  (a)  in  its  entirety.  The 
amendment  also  includes  the  addition, 
in  sub.'-ection  (b),  of  references  to 
Sections  5,  5.4,  and  5.6  regarding  the 
operator's  responsibility  to  file  a  bond. 

Section  7  of  Act  54  adds  Section  9.1 
to  the  BMSLCA.  Section  9.1  is  a  new 
section  titled  "Prevention  of  hazards  to 
human  safety  and  material  damage  to 
certain  buildings."  This  section 
prohibits  mining  techniques  or 
extraction  ratios  that  will  result  in 
subsidence  that  creates  an  imminent 
hazard  to  human  safety.  Additionally, 
this  section  prohibits  underground 
mining  under  or  adjacent  to  specific 
types  of  structures  and  buildings. 

Section  8  of  Act  54  repeals  section  15 
of  the  BMSLCA.  Section  15  is  titled. 
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"Proceedings  for  Protection  of  Surface 
Structures." 

Section  9  of  Act  54  amends  Section 
17.1  of  the  BMSLCA.  Section  17.1. 
"Unlawful  Conduct,"  is  amended  to 
delete  the  phrase,  "to  cause  land 
subsidence  or  injury." 

Section  10  of  Act  54  adds  Section  18.1 
to  the  BMSLCA.  Section  18.1  is  a  new 
section  titled  "Compilation  and 
Analysis  of  Data."  This  section 
describes  data  collection  and  analysis 
requirements  of  PADEP  to  determine  the 
effects  of  deep  mining  on  subsidence  of 
surface  structures  and  features  and 
water  resources.  This  section  further 
describes  PADEP's  reporting  procedures 
and  responsibilities. 

The  additions  and  changes  to 
regulations  proposed  by  the  amendment 
are  described  as  follows.  The 
amendment  will  result  in  changes  to  the 
following  provisions  of  the 
Pennsylvania  program:  25  Pa  Code  89.5, 
25  Pa  Code  89.33,  25  Pa  Code  89.34,  25 
Pa  Code  89.35,  25  Pa  Code  89.36,  25  Pa 
Code  89.67,  and  25  Pa  Code  89.141.  The 
following  sections  are  proposed  to  be 
added  to  the  Pennsylvania  program:  25 
Pa  Code  89.142a,  25  Pa  Code  89.143a, 
25  Pa  Code  89.144a,  25  Pa  Code 
89.145a.  25  Pa  Code  89.146a,  25  Pa 
Code  89.152,  25  Pa  Code  89.153.  25  Pa 
Code  89.154,  and  25  Pa  Code  89.155. 
Finally,  sections  25  Pa  Code  89.142- 
89.145  are  deleted  under  the  proposal. 
A  brief  summary  of  the  proposed 
changes  and  additions  to  the 
Pennsylvania  program  are  found  below. 

The  changes  made  to  25  Pa  Code  89.5 
"Definitions."  are  the  additions  of 
definitions  for  "de  minimis  cost 
increase."  "dwelling."  "fair  market 
value."  "irreparable  damage,"  "material 
damage,"  "noncommercial  building," 
"permanently  affixed  appurtenant 
structures,"  "public  buildings  and 
facilities,"  "public  water  supply 
system,"  "rebuttable  presumption  area," 
"underground  mining."  "underground 
mining  operations,"  and  "water 
supply."  These  definitions  eu^  being 
proposed  to  clarify  various  aspects  of 
the  changes  to  other  regulations  affected 
by  the  proposed  amendment. 

A  revision  to  25  PA  Code  89.33 
"Geology."  adds  coal  seam  thickness  as 
an  information  requirement  in  permit 
applications. 

A  revision  to  25  PA  Code  89.34 
"Hydrology."  adds  the  owmership  of 
wells  and  springs  to  the  list  of 
information  that  must  be  provided  in 
the  groundwater  inventory. 
Additionally,  the  term  "potentially 
impacted  offsite  area"  is  replaced  with 
the  term  "adjacent  area." 

A  revision  to  25  PA  Code  89.35 
"Prediction  of  the  hydrologic 


consequences."  requires  permit 
applicants  to  predict  whether 
underground  mining  activities  may 
result  in  contamination,  diminution  or 
interruption  of  water  supplies  within 
the  permit  or  adjacent  area. 

A  revision  to  25  Pa  Code  89.36 
"Protection  of  the  hydrologic  balance." 
adds  a  new  subsection  (c).  This 
subsection  is  added  to  require  operators 
to  describe  the  measures  they  will  use 
to  replace  water  supplies  impacted  by 
the  mining  operation. 

A  revision  to  25  PA  Code  89.67. 
"Support  facilities."  clarifies  that  this 
section  applies  to  surface  sites 
associated  with  underground  mining 
activities. 

Numerous  revisions  to  25  PA  Code 
89.141  "Subsidence  control:  application 
requirements."  were  made.  A  revision  to 
subsection  (a)  requires  a  description  of 
geologic  conditions  which  affect  the 
likelihood  or  extent  of  subsidence  or 
subsidence  related  damage.  A  revision 
to  subsection  (d)  clarifies  the  area  which 
must  be  covered  by  the  subsidence 
control  plan.  Subsection  (d)(2)  is  a  new 
information  requirement  that  requires  a 
description  of  the  potential  impacts  of 
subsidence  on  overlying  structures, 
surface  lands  and  water  supplies.  A 
revision  to  Subsection  (d)(3)  requires 
descriptions  of  the  measures  to  be  taken 
to  prevent  material  damage  to.  or 
reduction  in.  the  reasonably  foreseeable 
uses  of  certain  structures  and  features 
listed  in  section  89.142a(c).  Subsection 
(d)(4)  requires  a  description  of 
anticipated  effects  due  to  mine 
subsidence.  Subsection  (d)(5)  requires  a 
general  description  of  the  measures  a 
mine  operator  will  take  to  correct 
material  damage  to  surface  lands  if 
damage  occurs  as  a  result  of 
underground  mining.  Subsection  (d)(6) 
requires  a  general  description  of  the 
measures  a  mine  operator  will  take  to 
prevent  irreparable  damage  to  certain 
structures.  Subsection  (d)(7)  requires  a 
description  of  any  monitoring  the  mine 
operator  will  conduct  in  conjunction 
with  the  subsidence  control  plan. 
Subsection  (d)(8)  requires  a  description 
of  the  measures  that  will  be  taken  to 
maximize  mine  stability,  while 
subsections  (d)(9)  and  (10)  require 
descriptions  of  the  measures  that  will  be 
taken  to  protect  perennial  streams. 
Subsection  (d)(ll)  is  a  new  section 
added  to  require  information  concerning 
the  construction,  use  and  approximate 
age  of  pipelines  which  will  enable 
PADEP  to  assess  the  potential  of  damage 
which  would  result  in  an  imminent 
hazard  to  human  safety.  Subsections 
(d)(12)  and  (13)  require  information 
relating  to  subsidence  control  measures 


that  must  be  taken  to  comply  with 
statutes  other  than  the  BMSLCA. 

25  Pa  Code  89.142a  is  a  new  section 
titled,  "Subsidence  control: 
performance  standards."  Subsection  (a) 
sets  forth  general  subsidence  control 
requirements.  Subsection  (b)  is  a  new 
requirement  which  specifies  when  mine 
operators  will  conduct  premining 
surveys,  the  types  of  structures  subject 
to  the  surveys,  and  the  information  to  be 
included  in  the  surveys.  Subsection  (c) 
is  sets  forth  the  special  protections 
afforded  to  public  buildings  and 
facilities,  impoundments  and  certain 
water  bodies.  This  revision  also 
describes  requirements  for  mining 
beneath  these  structures.  Subsection  (d) 
prohibits  a  mine  operator  from  mining 
in  a  manner  which  would  cause 
irreparable  damage  to  dwellings  and 
certain  other  structures.  Subsection  (e) 
revises  an  existing  regulation 
concerning  the  repair  of  damage  to 
surface  lands.  This  subsection  requires 
an  operator  to  correct  material  damage 
to  surface  lands.  Subsection  (f)  sets  forth 
an  operator's  responsibility  to  repair  or 
compensate  for  subsidence  damage  to 
certain  buildings  and  structures. 
Subsection  (g)  revises  an  existing 
regulation  concerning  protection  of 
utilities.  This  section  describes  the 
methods  a  mine  operator  must  take  to 
minimize  damage,  destruction  or 
disruption  in  services  provided  by 
utilities.  Subsection  (h)  is  an  existing 
regulation  on  perennial  stream 
protection  which  is  relocated  in  this 
rulemaking.  This  subsection  requires 
mine  operators  to  take  measures  to 
maintain  the  value  and  reasonably 
foreseeable  uses  of  perennial  streams 
and  to  restore  to  the  extent 
technologically  and  economically 
feasible  restoration  of  streams  adversely 
impacted  by  mining.  Subsection  (i) 
requires  PADEP  to  suspend 
underground  mining  beneath  certain 
areas  to  prevent  hazards  to  human 
safety.  Subsection  (j)  is  an  existing 
regulation  that  has  been  relocated.  This 
subsection  prohibits  mining  in  an  area 
that  is  not  covered  by  an  approved 
subsidence  plan.  Subsection  (k)  is  a  new 
performance  standard  that  will  require 
mine  operators  to  report  mine 
subsidence  damage  claims  to  PADEP. 
Subsection  (1)  is  an  advisory  statement 
that  clarifies  that  PADEP  does  not  have 
the  authority  to  resolve  property  rights    _ 
disputes. 

25  PA  Code  89.143a  "Subsidence 
control:  procedure  for  resolution  of 
subsidence  damage  claims."  is  a  new 
section  that  describes  the 
responsibilities  of  all  parties  in 
resolving  claims  of  mine  subsidence 
damage. 
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25  PA  Code  89.144a  ■Sub.sidence 
control:  relief  from  responsibility,"  is  a 
new  section  that  describes  the 
conditions  under  which  an  operator 
may  be  relieved  of  the  responsibility  to 
repair  or  compensate  for  damage  to  a 
structure. 

2.5  PA  Code  89.1453  "Water  supply 
replacement:  performance  standards,"  is 
a  new  section  that  pertains  to  the 
restoration  or  replacement  of  water 
supplies  contaminated,  diminished  or 
interrupted  by  underground  mining. 
Subsection  (a)  requires  mine  operators 
to  conduct  premining  surveys  of  certain 
water  supplies.  Subsection  (b)  sets  forth 
a  mine  operator's  basic  responsibility  to 
restore  or  replace  a  water  supply  that 
has  been  contaminated,  diminished  or 
interrupted  by  underground  mining 
activities.  Subsection  (c)  requires  a  mine 
operator  to  notif\-  PADEP  within  24 
hours  of  receiving  a  complaint  the  a 
water  supply  has  been  affected. 
Subsection  (d)  repeats  the  statutory 
requirement  to  investigate  all 
complaints  of  water  supply 
contamination,  diminution  or 
interruption.  Subsection  (e)  .sets  forth 
the  requirement  to  provide  a  temporary 
water  supplv  when  a  water  supplv  has 
been  impacted  by  underground  mining 
within  the  rebuttable  presumption  zone. 
Subsection  [f)  sets  forth  the 
requirements  for  determining  the 
adequacy  of  a  permanently  restored  or 
replacement  water  supplv. 

25  PA  Code  89.146a  "VVater  supply 
replacement:  procedures  for  resolution 
of  water  supplv  damage  claims,"  is  a 
new  section  that  summarizes  the 
responsibility  of  mine  operators, 
landowners,  water  users  and  PADEP  in 
resolving  claims  of  water  supplv 
contamination  diminution  or 
interruption. 

25  PA  Code  89.152  "Water  supply 
replacement:  relief  from  responsibility," 
is  a  new  section  which  describes  the 
conditions  under  which  an  operator 
may  be  relieved  of  responsibility  to 
restore  or  replace  a  water  supply. 

25  PA  Code  89.153  "Water  supply 
replacement:  rebuttable  presumption." 
is  a  new  section  which  describes  the 
effect  of  the  rebuttable  presumption 
provision  under  section  5.2  of  the 
BMSLCA  and  the  means  by  which  an 
operator  may  rebut  a  presumption. 

25  PA  Code  89.154  "Maps."  describes 
the  contents  of  the  mine  subsidence 
control  plan  maps  and  the  si.x  month 
mine  maps.  Most  of  the  requirements 
were  existing  and  were  relocated  from 
25  PA  Code  89.142.  Subsection  (a) 
describes  the  content  of  the  general 
mine  map.  while  subsection  (b) 
describes  the  content  of  the  six  month 
mine  map.  While  much  of  the 


information  required  by  this  section  is 
the  same  as  required  by  existing 
regulations,  some  additional  details 
have  been  added. 

25  PA  Code  89.155  "Public  Notice," 
contains  public  notice  requirements 
which  have  been  relocated  from  Section 
89.144.  Two  additional  parties  have 
been  added  to  the  list  of  persons  to  be 
notified.  Under  this  proposal,  owners  of 
all  structures  and  owners  of  all  utilities 
must  now  be  notified  of  proposed 
mining. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Pennsylvania  satisfies  the 
applicable  requirements  for  the 
approval  of  State  program  amendments. 
If  the  amendment  is  deemed  adequate, 
it  will  become  part  of  the  Pennsylvania 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Harrisburg  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administration  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  close  of 
business  on  September  9,  1998.  If  no 
one  requests  an  opportunity  to  comment 
at  a  public  hearing,  the  hearing  will  not 
be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  who  desire  to  comment 
have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 


to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Harrisburg 
Field  Office  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  the  meetings  will  be  posted  in 
advance  at  the  locations  listed  above 
under  ADDRESSES.  A  summary  of 
meeting  will  be  included  in  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  (0MB)  under  Executive  Order 
12866  (Regulatory  Planning  and 
Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 
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Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  938 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  August  18, 1998. 
Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

[PR  Doc.  98-22741  Filed  8-24-98;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1281 
RIN  3095-AAB2 

Presidential  Library  Facilities 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Proposed  rule. 

summary:  NARA  is  issuing  regulations 
relating  to  acceptance  of  new 
Presidential  libraries  under  the 
Presidential  Libraries  Act  amendments 
of  1986.  That  Act  requires  the  Archivist 
of  the  United  States  to  promulgate 
architectural  and  design  standards  for 
Presidential  libraries  and  specifies  what 
information  NARA  must  provide  to  the 
Congress  before  accepting  completed 
Presidential  library  buildings.  NARA 
must  obtain  some  of  the  information 
from  the  private  foundations  or  other 
entities  that  develop  the  Presidential 
library.  This  rule  will  affect  those 


private  foundations  or  other  entities 
created  to  design,  construct  and  equip 
Presidential  libraries. 
DATES:  Comments  on  the  proposed  rule 
and  the  proposed  information  collection 
contained  in  §  1281.18  must  be  received 
by  October  26,  1998. 
ADDRESSES:  Comments  on  the  regulation 
and  the  proposed  information  collection 
must  be  sent  to  Regulation  Comment 
Desk  (NPOL),  National  Archives  and 
Records  Administration,  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Comments  may  be  faxed  to  301-713- 
7270. 

Comments  regarding  the  burden-hour 
estimate  or  any  other  aspect  of  the 
collection  of  information  requirement 
contained  in  this  proposed  rule  should 
be  sent  also  to  the  Office  of  Information 
and  Regulator)'  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  NARA  Desk  Officer, 
Washington.  D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Allard  at  (301)  713-7360. 
extension  226. 

SUPPLEMENTARY  INFORMATION: 
Presidential  libraries  are  constructed  bv 
non-federal  or  private  organizations 
using  non-federal  or  privately-raised 
funds.  After  completion,  the  buildings 
are  donated  or  turned  over  to  the 
Federal  Government  for  use  in 
perpetuity  as  part  of  the  National 
Archives  and  Records  Administration 
(NARA)  system.  The  laws  providing  for 
the  Federal  Government  to  accept  the 
completed  building  are  codified  in  44 
U.S.C.  2112.  Also  in  44  U.S.C.  2112  are 
requirements  that  the  Archivist  of  the 
United  States  promulgate  architectural 
and  design  standards  for  Presidential 
libraries,  and  that  an  endowment  be 
established  by  the  donor  of  a  new 
Presidential  library  and  deposited  in  the 
National  Archives  Trust  Fund  prior  to 
acceptance  by  NARA.  The  smiount  of 
the  required  endowment  is  based  on 
several  factors,  including  the  size  of  the 
facility  and  the  total  costs  of 
construction  and  improvements. 

Before  NARA  can  accept  and  take  title 
to  any  Library  or  enter  into  an 
agreement  to  accept  or  establish  a 
Library,  the  Archivist  must  submit  a 
written  report  on  the  proposed 
Presidential  archival  depository  to 
Congress.  The  report  must  include  a 
certification  that  the  facility  and 
equipment  meet  the  standards 
promulgated  by  the  Archivist,  and  must 
contain  information  about  the 
endowment. 

This  regulation  prescribes  the  design 
and  construction  approval  process  that 
NARA  requires  for  new  Presidential 
library  facilities,  information  that  must 


be  furnished  to  NARA  for  its  report  to 
Congress,  the  required  operating 
equipment  that  must  be  part  of  the 
endowment  established  by  the  donor  of 
a  new  library,  and  background  materials 
that  must  be  provided  to  NARA  to  assist 
in  its  operation  of  the  completed 
facility.  The  regulation  also  cites 
statutory  requirements  for  the 
endovN-ment  that  must  be  provided  to 
NARA  by  the  private  foundation  to  help 
offset  facility  operating  expenses  and 
defines  the  measurement  standard  that 
NARA  will  use  in  calculating  the  square 
footage  of  the  library. 

This  proposed  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866.  A  copv  of  the 
proposed  rule  will  be  sent  to  OMB  for 
review  of  the  proposed  information 
collections  under  the  Paperwork 
Reduction  Act.  As  required  by  the 
Regulatory  Flexibility  Act,  it  is  hereby 
certified  that  this  proposed  rule  will  not 
have  a  significant  impact  on  small 
entities. 

Paperwork  Reduction  Act 

This  proposed  rule  contains 
information  collection  activities  which 
are  subject  to  review  and  approval  bv 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995.  Under  this  Act.  no  persons 
are  required  to  respond  to  a  collection 
of  information  unless  it  displays  a  valid 
OMB  control  number.  The  reporting 
burden  for  this  collection  is  estimated  to 
be  approximately  31  hours  per  response 
for  providing  to  NAR.'V  the  information 
specified  in  proposed  §  1281.18  or  in 
proposed  §  1281.20.  including  the  time 
for  gathering  and  maintaining  the  data 
needed  and  completing  and  reviewing 
the  collection  of  information.  A 
respondent  would  be  required  to  submit 
a  response  on  a  one-time  basis,  when 
the  new  Presidential  library  is  to  be 
offered  to  the  Government  or  when  a  gift 
to  wholely  fund  a  change  or  addition  to 
a  Presidential  librarv  is  proposed.  We 
estimate  that  fewer  than  one  response 
will  be  required  annually.  Comments 
are  invited  on  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  NARA's 
functions,  including  whether  the 
information  would  have  practical 
utility;  (b)  the  accuracy  of  NARA's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
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Please  send  any  comments  to  NARA 
and  OMB  (see  ADDRESSES). 

List  of  Subjects  in  36  CFR  Part  1281 

Archives  and  records,  Federal 
buildings  and  facilities.  Incorporation 
by  reference.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  NARA  proposes  to  add  a  new 
Part  1281  in  Subchapter  G  of  Chapter 
XII.  Title  36.  Code  of  Federal 
Regulations,  to  read  as  follows: 

PART  1281— PRESIDENTIAL  LIBRARY 
FACILITIES 

Sec. 

1281.1  Purpose. 

1281.2  Definitions. 

1281.4     Initial  consultation  with  NARA. 
1281.6     NARA  review  during  design  phase. 
1281.8     NARA  review  during  construction 

phase. 
1281.10    Certifications. 
1281.12     Equipment. 
1281.14    Equipment  not  considered  for 

purposes  of  the  endowment. 
1281.16     Waiver  of  equipment  requirements. 
1281.18     Information  to  be  given  to  NARA 

for  its  report  to  Congress  on  a  new 

Presidential  library  facility. 
1281.20    Information  to  be  given  to  NARA 

for  its  refxsrt  to  Congress  on  a  change  or 

addition  to  a  Presidential  library  facility. 
1281,22    Other  documentation  to  be  given  to 

NARA  for  a  new  Presidential  library  and 

changes  or  additions  to  existing  libraries. 
1281.24     Endowment. 
1281.26     NARA  standard  for  measuring 

building  size. 

Authority:  44  L'.S.C.  2104(a),  2112. 

§1281.1     Purpose. 

(a)  This  part  implements  provisions  of 
the  Presidential  Libraries  Act,  codified 
at  44  U.S.C.  2112  (a)  and  (g),  which 
require  the  Archivist  of  the  United 
States  to  promulgate  architectural  and 
design  standards  for  new  and  existing 
Presidential  libraries,  to  submit  a 
written  report  to  the  Congress  before 
accepting  new  libraries  or  certain 
proposed  physical  or  material  change  or 
addition  to  an  existing  library;  and  to 
ensure  that  the  endowment  specified  bv 
44  U.S.C.  2112(g)  is  available. 

(b)  This  part  applies  to  design  and 
construction  of  new  libraries  that  are 
offered  to  NAR.'K  on  or  after  (the 
effective  date  of  the  final  regulation]  and 
to  material  changes  or  additions  to  new 
and  existing  libraries  funded  wholly  by 
gift  on  or  after  that  date. 

§1281.2    Definitions. 

The  following  definitions  apply  to 
this  part: 

Archival  functions.  The  term  means 
arranging,  describing,  reviewing, 
preserving,  reproducing,  restoring, 
exhibiting,  and  making  available 


Presidential  and  other  records  and 
historical  materials  in  the  care  and 
custody  of  the  Presidential  libraries,  and 
includes  the  salaries  and  expenses  of 
NARA  personnel  performing  those 
functions. 

BOMA  standard.  The  Building 
Owners  and  Managers  Organization 
Standard  Method  for  Measuring  Floor 
Areas  in  Office  Buildings,  dated  June  7, 
1996,  and  also  listed  as  ANSI  Z65.1- 
1996,  which  is  hereby  incorporated  by 
reference  in  this  part.  The  standard 
cited  in  this  paragraph  is  available  from 
the  American  National  Standards 
Institute,  (ANSI),  Inc.,  11  West  42nd 
Street,  New  York,  NY  10036.  It  is  also 
available  for  inspection  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington, 
DC.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  These 
materials  are  incorporated  by  reference 
as  they  exist  on  the  date  of  approval  and 
a  notice  of  any  change  in  these  materials 
will  be  published  in  the  Federal 
Register. 

Equipment.  As  used  in  this  part,  the 
term  means  operating  equipment  that 
must  be  furnished  with  the  new  library. 
Operating  equipment  is  essential  to  the 
operation  of  the  Library  and  is  built  into 
the  facility  or  permanently  mounted  to 
the  structure. 

Existing  library.  .'\ny  Presidential 
library  created  as  a  depository  for  the 
papers,  documents,  and  other  historical 
materials  and  Federal  records  pertaining 
to  any  President  who  took  the  oath  of 
office  as  President  for  the  first  time 
before  January  20,  1985. 

Facility  operations.  Those  activities, 
including  administrative  services, 
involved  with  maintaining,  operating, 
protecting,  and  improving  a  Presidential 
library. 

Foundation.  A  private,  non-profit 
organization  formed  to  construct  the 
library  and  to  provide  continuing 
support  for  various  library  programs. 

Historical  materials.  The  term 
historical  materials  has  the  meaning  set 
forth  at  44  U.S.C.  2101. 

New  library.  Any  Presidential  library 
created  as  a  depository  for  the 
Presidential  records,  historical 
materials,  and  Federal  records 
pertaining  to  any  President  who  takes 
the  oath  of  office  as  President  for  the 
first  time  on  or  after  January  20,  1985. 

Physical  or  material  change  or 
addition.  Any  addition  of  square 
footage,  as  defined  by  the  BOMA 
Standards,  or  any  physical  or  material 
change  to  the  existing  structure  of  a  new 
(or  existing)  library  that  results  in  a 


significant  increase  in  the  cost  of  facility 
operations. 

Presidential  library.  Presidential 
library  means  a  Presidential  archival 
depository  as  defined  in  44  U.S.C.  2101. 

Presidential  records.  The  term  has  the 
meaning  set  forth  at  44  U.S.C.  2201. 

§  1 281 .4    Initial  consultation  with  NARA. 

The  Foundation  is  encouraged  to 
consult  with  NARA's  Office  of 
Presidential  Libraries  early  in  the 
planning  of  a  new  Presidential  library  or 
of  a  physical  or  material  change  or 
addition  to  a  new  or  existing  library. 
NARA  will  furnish  the  Foundation  a 
copy  of  the  NARA  document 
"Architectual  and  Design  Standards  for 
Presidential  Libraries."  Others  may 
request  a  single  copy  by  writing  the 
Office  of  Presidential  Libraries  (NL), 
Room  2200,  8601  Adelphi  Road,  College 
Park,  Maryland  20740-6001. 

§  1 281 .6    NARA  review  during  design 
phase. 

During  the  design  phase  of  a 
Presidential  library,  the  Foundation 
must  schedule  review  points  that  will 
allow  for  NARA  review  of  design  and 
construction  documents.  In  conducting 
reviews  under  this  section,  NARA  will 
use  the  guidelines  set  forth  in  the  NARA 
document  "Architectural  and  Design 
Standards  in  Presidential  Libraries." 
The  review  points  include: 

(a)  Conceptual  development.  One 
NARA  review  must  occur  at  completion 
of  the  development  of  functional 
relationships  and  block  diagraming  and 
another  NARA  review  must  occur  at 
completion  of  the  development  of  a 
building  floor  plan,  interior  plans, 
building  sections,  elevations,  site  plan, 
roofing  systems,  and  other  major 
features.  NARA  will  review  site  plans 
for  security  vulnerability,  access  for  the 
disabled,  geographic  features  and 
vulnerabilities  such  as  flood  plains  or 
earthquake  fault  zones,  and  appropriate 
parking  spaces,  including  visitor,  bus, 
and  van  parking.  NARA  also  will  review 
the  architect's  preliminary  estimate  of 
the  facility  size  and  will  provide  the 
Foundation  information  for  purposes  of 
planning  the  endowment. 

(b)  Design  development.  NARA 
review  must  occur  at  the  completion  of 
design  development  drawings  when  the 
details  and  finishes  of  all  major  spaces 
and  functions  are  determined  and  when 
building  systems,  mechanical 
equipment,  and  systems  design  have 
been  determined.  NARA  will  review 
major  fire  suppression  systems,  security 
systems  and  security  control  locations, 
vault  security,  environmental 
requirements,  building  and  mechanical 
systems  controls,  secured  exit  locations 
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and  entrances,  computer  and 
communications  equipment  design 
plans,  and  preliminary  equipment  and 
furniture  specifications.  NARA  will 
review  building  systems,  equipment, 
construction  materials  and  furniture 
specifications  to  ensure  that  materials 
with  certain  environmental  and  off- 
gassing  effects  are  not  used. 

(c)  Construction  documents.  NARA 
review  of  final  construction  documents 
must  be  scheduled  with  sufficient  time 
to  incorporate  changes  and  any  final 
comments  before  the  project  is  given  to 
a  contractor  for  the  actual  construction. 

§  1 281 .8    NARA  review  during  construction 
phase. 

The  Foundation  must  provide  for 
NARA  review  at  the  points  specified  in 
paragraphs  (a)  and  (b)  of  this  section 
during  the  construction  of  the 
Presidential  library.  In  conducting 
reviews  and  inspections  under  this 
section,  NARA  will  use  the  guidelines 
set  forth  in  the  NARA  document 
"Architectural  and  Design  Standards  in 
Presidential  Libraries." 

(a)  Pre-final  inspection  walk  through. 
NARA  must  conduct  a  review  of 
construction  at  the  75%  stage  of 
completion.  The  Foundation  must 
ensure  that  construction  deficiencies 
identified  in  this  review,  if  any,  are 
reviewed  and  corrected  before  final 
completion  of  the  project. 

[bj  Final  inspection.  NARA  will 
conduct  a  final  inspection  when  the 
Foundation  notifies  NARA  that  the 
construction  contractor  certifies  and  the 
Construction  Quality  Manager  (CQM) 
verifies  that  the  project  is  substantially 
(99%)  completed  and  available  for 
occupancy  except  for  very  minor 
corrections  typically  listed  on  a  final 
punch  list  for  the  project.  The  NARA 
inspection  will  review  all  completed 
construction  in  accordance  with  the 
construction  documents;  evaluate  the 
CQM  and  architect/engineer 
certifications  of  the  work  as  provided  in 
§  1281.11;  review  the  inspections  and 
testing  reports  of  the  work  in  progress 
provided  by  the  construction  contractor 
and  CQM;  and  verify  that  all  building 
systems  are  operating  and  will  provide 
for  safe  keeping  of  documents  and 
artifacts.  Upon  successful  completion  of 
the  inspection;  and  certify  to  Congress 
that  the  building  is  ready  for 
Government  acceptance  and  occupancy. 

§1281.10    Certifications. 

(a)  The  Foundation  must  require  the 
design  architect  or  engineer  who 
prepares  the  construction  documents  to 
certify  that  their  design  and  their  plans 
and  specifications  meet  the  standards 
promulgated  pursuant  to  44  U.S.C. 


2112(a)(2).  This  certification  by  the 
designer  must  be  in  the  form  of  a 
written  certification  letter  with  the  seal 
of  the  professional  architect  and 
engineer  affixed  to  the  certification 
indicating  that  the  design  has  complied 
with  these  requirements. 

(b)  The  Foundation  must  engage  a 
separate  and  independent  Construction 
Quality  Manager  (CQM).  The  CQM 
functions  cannot  oe  provided  by  the 
design  architect/engineer.  The 
qualifications  and  scope  of  duties  of  the 
CQM  should  be  approved  by  NARA 
prior  to  selection.  Before  NARA  will 
accept  the  completed  library  project,  the 
CQM  must  provide  a  certification  that 
the  project  was  built  in  accordance  with 
the  design  and  specification 
requirements.  At  the  end  of  the  project, 
the  CQM  also  must  provide  a 
certification  that  all  tests  and 
inspections  of  all  systems  have  been 
completed  and  must  gather  all 
documents  and  information,  including 
test  results,  and  bind  those  in  a  CQM 
document  that  records  the  results  of  the 
CQM  effort.  A  CQM  must: 

(1)  Certify  that  all  construction  work 
is  completed  in  accordance  with  the 
final  construction  documents; 

(2)  Review  and  certify  all  construction 
installations  and  materials,  including 
any  work  that  will  become  hidden  or 
covered  by  later  work,  specific  attention 
being  given  to  reinforcement  of 
foundations  and  secure  vault  walls  and 
other  systems  where  the  quality  of  the 
final  product  depends  on  a  complete 
installation; 

(3)  Review  all  tests  on  completed 
assemblies  such  as  roofing  systems, 
window  glazing  systems,  sprinkler  and 
fire  protection  systems,  emergency 
lighting  systems,  mechanical  equipment 
operation,  and  other  assemblies  and 
certify  that  the  tests  meet  the 
reouirements  of  the  design  documents: 

(4)  Approve  all  finishes  to  ensure  that 
they  meet  the  environmental  quality 
criteria  specified  in  the  Architectural 
and  Design  Standards  for  Presidential 
Libraries; 

(5)  Evaluate  all  shop  drawings  and 
inspect  work  completed  by 
subcontractors  to  certify  that  the  work 
meets  the  intent  of  the  design 
documents  and  the  approved  shop 
drawings;  and 

(6)  Participate  in  punch  fists  and 
routine  inspections  to  certify  that  the 
construction  meets  the  design 
requirements  and  all  corrections  have 
been  made  before  the  building  is 
accepted  by  the  Government. 

(c)  NARA  will  use  the  certifications 
provided  under  this  section,  and  the 
results  of  the  reviews  and  inspections 
conducted  under  §§  1281.6  and  1281.8, 


to  make  the  certification  required  of  the 
Archivist  under  44  U.S.C.  2112(a)(3)(G). 

§1281.12    Equipment 

The  Foundation  must  provide  the 
equipment  specified  in  this  section  as 
part  of  the  new  Presidential  library.  The 
NARA  document  "Architectural  and 
Design  Standards  in  Presidential 
Libraries  '  provides  equipment 
guidelines,  recommendations,  and 
minimum  requirements.  The  cost  of  the 
equipment  is  included  in  the 
calculations  of  the  endowment  provided 
by  the  Foundation  pursuant  to  44  U.S.C. 
2112(g)(3).  Required  equipment  items 
are: 

(a)  Building  mechanical  systems, 
including  HVAC  equipment,  the 
automated  buildings  control  system, 
and  fume  hoods/exhaust  system; 

(b)  Building  plumbing  systems, 
including  sump  pumps; 

(c)  Specialized  cool  and  cold  storage 
systems; 

(d)  Fire  safety  systems,  including  the 
sprinkler  and  detection/alarm  and 
emergency  public  address  components; 

(e)  Emergency  generator  and  any  other 
emergency  and  exit  lighting; 

(f)  High-quality  security  systems, 
including  CCTV; 

(g)  Shelving  for  archival  and  museum 
storage  that  meets  the  following 
specifications: 

(1)  Records  storage  shelving.  Records 
storage  shelving  must  have  a  capacity 
for  at  least  30,000  cubic  feet  of  general 
records  and  7.000  cubic  feet  of  classified 
records  (for  a  one-term  administration's 
library)  or  a  capacity  for  at  least  37.500 
cubic  feet  of  general  records  and  8,750 
cubic  feet  of  classified  records  (for  a 
two-term  administration).  NARA 
strongly  recommends  the  use  of 
electrically-operated  compact  shelving 
as  the  only  practical  method  of 
achieving  the  required  storage  capacity 
within  the  space  limits  of  the 
endowment  formula; 

(2)  Museum  storage  equipment. 
Museum  storage  shelving  must  provide 
for  a  minimum  of  15,000  cubic  feet  of 
materials.  Electrically-operated  compact 
storage  systems  are  permitted; 

(3)  Audiovisual  storage  equipment. 
The  cold  storage  room  shelving  must 
provide  capacity  for  5,000  cubic  feet  of 
audiovisual  materials.  Electrically- 
operated  compact  shelving  is  permitted; 

(h)  Carpeting  and  other  suitable  floor 
coverings; 

(i)  Built-in  furnishings  such  as  lobby 
information  desks; 

(j)  Telecommunications  and  computer 
communications  main  distribution 
frames,  intermediate  distribution  frames 
(IDE's),  concentrators,  routers,  conduit, 
cable  raceways,  distribution  back-bone. 
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frame-to- frame  cabling,  and  local 
cabling  from  the  IDF's  to  the  work 
stations  (but  not  the  actual  telephone 
sets  or  computer  systems  and 
equipment); 

(k)  Audio-visual  equipment  built-in  to 
the  building  including  ceiling-mounted 
screens  in  the  conference/training  room, 
a  retractable  screen  for  video,  a  ceiling- 
mount  video  projector  (XVGA)  with 
interface  wall  outlet  for  the  conference/ 
training  room,  and  a  retractable 
projection  screen  for  the  auditorium 
(but  not  portable  audio-visual 
equipment  such  as  slide  projectors, 
stand-alone  screens,  portable  lecterns, 
portable  \  ideo  equipment  for  recording 
of  events,  or  equipment  used  for  the 
preservation  or  duplication  of  audio- 
visual materials,  or  used  to  provide 
reference  service).  If  the  library  has  a 
separate  theater  for  public  events, 
audiovisual  equipment  also  includes 
sound  systems  installed  in  the  theater 
and  projection  equipment  mounted  in 
the  theater: 

(1)  Orientation  theater  equipment  and 
furnishings  including  fixed  seating  to 
accommodate  at  least  100  people,  a 
podium,  a  projection  booth  fullv 
equipped  to  project  recorded  video 
(betacam,  %"  and  laser  disk)  and 
computer  graphics  (XVGA);  a  sound 
system,  and  an  assisted  listening 
system; 

(m)  A  double  sink  with  garbage 
disposal,  two  counter  cabinets  with  at 
least  36"  of  counter  space  with  under 
counter  cabinets  in  the  staff  lunchroom; 

(n)  A  double  sink  with  garbage 
disposal  and  four  counter  cabinets  with 
at  least  72"  of  counter  space  with  under 
counter  cabinets  for  the  catering 
kitchen;  and 

(o)  Paint  booth  with  hood  and 
appropriate  ventilation  and  an  exhaust 
fan  for  the  paint  room. 

§  1281.14    Equipment  not  considered  for 
purposes  of  the  endowment. 

In  addition  to  the  items  specifically 
excluded  in  §  1281.12,  the  following 
types  of  items  are  not  considered 
equipment  for  the  purposes  of  the 
endowment: 

(a)  Stand-alone,  modular,  or  systems 
furniture  in  offices,  research  rooms  and 
public  areas; 

(b)  Equipment  to  read  microforms; 

(c)  Equipment,  including  power-  and 
hand-tools,  to  design,  construct,  install 
and  display  museum  exhibitions. 

(d)  Suitable  wall  hangings,  paintings, 
and  framed  photographs  for  use  as  wall 
decorations;  office  equipment:  and 

(e)  Other  additional  stand-alone 
equipment  and  furnishings  necessary  to 
carry  out  library  programs. 


§1281.16    Waiver  of  equipment 
requirements. 

If,  as  part  of  its  review  and  inspection 
process.  NAR.^.  specifies  the  use  of  a 
particular  piece  or  type  of  equipment 
required  under  §  1281.12.  the 
Foundation  may  request  a  waiver. 
NARA  will  grant  a  waiver  only  if  the 
changes  result  in  the  provision  of  equal 
or  better  equipment  for  the  Library. 

§  1 281 . 1 8    Information  to  be  given  to  NARA 
for  its  report  to  Congress  on  a  new 
Presidential  library  facility. 

The  Foundation  must  provide  the 
information  specified  in  this  section  to 
the  Office  of  Presidential  Libraries  (NL). 
Room  2200,  8601  Adelphi  Rd.,  College 
Park,  MD  20740-6001,  at  least  6  months 
in  advance  of  the  anticipated  date  of 
transfer  of  the  Library  to  NARA.  If  a 
State,  political  subdivision,  university, 
institution  of  higher  learning,  or 
institute  will  make  the  land,  facility, 
and  equipment  available  to  NARA 
under  an  agreement  without  transfer  of 
the  title  to  the  United  States 
Government,  that  party  must  provide 
the  information  specified  in  paragraphs 
(c)  and  (d)  of  this  section  The 
information  that  must  be  provided  to 
NARA  is: 

(a)  A  description  of  the  land,  facility, 
and  equipment  offered  as  a  gift  or  to  be 
made  available  without  transfer  of  title, 
which  must  include: 

(1)  The  legal  description  of  the  land, 
including  plat; 

(2)  Site  plan,  floor  plans,  building 
sections  and  elevations,  artist's 
representation  of  building  and  grounds; 

(3)  Description  of  building  contents, 
including  furniture,  equipment,  and 
museum  installations;  and 

(4)  Measurement  of  the  facility  in 
accordance  with  §  1281.26: 

(b)  Statement  of  the  estimated  total 
cost  of  the  library: 

(c)  A  statement  of  the  terms  of  the 
proposed  agreement  for  transfer  or  use 
of  the  facility,  if  any,  which  must 
include: 

(1)  Copies  of  the  proposed  instrument 
of  gift,  perpetual  lease,  or  other  legal 
instrument  accomplishing  transfer  of 
the  facility; 

(2)  Copies  of  any  proposed 
agreements  between  the  state,  other 
political  subdivision,  the  donating 
group,  other  institutions,  and  the  United 
States  which  may  affect  ownership  or 
operation  of  the  Library  facility;  and 

(3)  A  statement  of  and  copies  of  any 
proposed  agreements  concerning  the 
proposed  support  of  Library  programs 
by  non-federal  sources; 

(d)  A  description  (including  estimated 
costs)  of  any  additional  improvements 
and  equipment  being  provided  by  any 


State  government  agency  (provided  by 
the  State  government  agency); 

(e)  A  statement  on  cost-saving  design 
features  of  the  building;  and 

(f)  the  written  certification  from  the 
independent  Construction  Quality 
Manager  (CQM)  required  by  §  1281.10. 

§  1281.20    Information  to  be  given  to  NARA 
for  its  report  to  Congress  on  a  change  or 
addition  to  a  Presidential  library  facility. 

(a)  This  section  applies  only  if  a 
physical  or  material  change  or  addition 
to  a  new  or  existing  library  is  funded 
wholly  by  gift. 

(b)  The  Foundation  or  other  party 
offering  the  gift  to  NARA  must  provide 
the  information  specified  in  this  section 
to  the  Office  of  Presidential  Libraries 
(NL),  Room  2200.  8601  Adelphi  Rd.. 
College  Park,  MD  20740-6001.  at  least 
270  days  in  advance  of  the  anticipated 
date  that  work  will  begin  on  the 
physical  or  material  change  or  addition 
to  the  Library.  The  information  that 
must  be  provided  to  NARA  is: 

(1)  A  description  of  the  gift,  which 
must  include  as  appropriate: 

(i)  The  legal  description  of  the  land, 
including  plat; 

(il)  Site  plan,  floor  plans,  building 
sections  and  elevations,  artist's 
representation  of  building  and  grounds 
as  they  will  be  affected  by  the  gift; 

(iii)  Description  of  building  contents 
that  are  part  of  the  gift,  including 
furniture,  equipment,  and  museum 
installations;  and/or 

(iv)  Measurement  of  the  addition  or 
change  to  the  facility  in  accordance  with 
§1281.26. 

(2)  A  statement  of  the  estimated  total 
cost  of  the  proposed  physical  or 
material  change  or  addition  to  the 
library. 

(3)  A  statement  of  the  purpose  of  the 
proposed  change  or  addition. 

(4)  A  statement  of  any  additional 
improvements  and/or  equipment  for  the 
library  associated  with  the  change  or 
addition. 

(5)  A  written  certification  that  the 
Library  and  the  equipment  therein  will 
comply  with  NARA  standards  after  the 
change  or  addition  is  made. 

§1281.22    Other  documentation  to  be  given 
to  NARA  for  a  new  Presidential  library  and 
changes  or  additions  to  existing  libraries. 

Before  NARA  accepts  the  library,  or  as 
a  condition  of  acceptance  of  a  gift  that 
will  wholely  fund  a  physical  or  material 
change  or  addition  to  an  existing  library, 
the  foundation  must  provide  NARA: 

(a)  As-built  drawings.  Three  hard 
copies  (sepia  and  two  prints)  and  one 
electronic  copy  (construction 
documentation  created  on  an  electronic 
drafting  system)  of  the  as-built 
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drawings.  All  hard  copies  of 
specifications  and  drawings  must  be 
signed  and  stamped  by  a  Professional 
Engineer  or  Registered  Architect. 

(b)  Project  specifications.  Two  sets  in 
hard  copy  and  an  electronic  copy  in 
word  processing  format  of  all 
specifications  and  all  design 
calculations  for  the  project. 

(c)  Operation  and  maintenance 
manuals.  Four  copies  of  the 
manufacturer's  operation  and 
maintenance  (O&M)  manuals  for  each 
major  system  or  item  of  equipment.  The 
O&M  manuals  should  present 
information  in  sufficient  detail  to 
clearly  explain  O&M  requirements  at  the 
system,  equipment,  component,  and 
subas.sembly  level. 

(d)  Computer  based  maintenance 
management  system  (optional).  If  the 
foundation  provides  an  automated 
maintenance  management  system  for 
the  library  to  provide  for  asset 
management  of  all  installed  equipment 
and  to  provide  a  database  of  all  of  the 
operation  and  maintenance  information 
contained  in  the  operations  and 
maintenance  manuals  (see  paragraph  (c) 
of  this  section),  the  foundation  must 
provide  to  NARA: 

(1)  A  valid  licensed  copy  of  the 
software; 

(2)  Computer  and  printer  which 
provide  full  functionality  and 
performance  to  operate  the  s  ystem 
effectively; 

(3)  Technical  manuals  on  the 
operation  of  the  system; 

(4)  Fully  installed  software,  including 
the  loading  of  all  equipment,  part 
inventory,  and  preventive  maintenance 
requirements  for  all  equipment; 

(5)  Bar  coding  of  all  major  pieces  of 
equipment  with  bar  code  data  entered 
into  the  software  database; 

(6)  Training  on  the  use  and  operation 
of  the  software  and  hardware. 

(e)  Shop  drawings. 

(f)  Keys  and  key  cabinet. 

(g)  Spare  parts  (attic  stock)  supplied 
by  the  contractor. 

(h)  Submittals  (product  description 
sheets). 

(i)  All  general  building  warranties, 
assigned  to  NARA  acting  for  the  United 
States  Government.  The  following 
information  must  be  provided  on  all  of 
the  warranties: 

(1)  Equipment  or  systems  covered  by 
the  warranty; 

(2)  Warranty  period  (dates); 

(3)  Warranty  contacts  with  names, 
addresses  and  telephone  numbers; 

(4)  The  name,  address,  and  telephone 
number  of  the  guarantor's  representative 
nearest  to  the  location  where  the 
equipment  and  appliances  are  installed; 
and 


(5)  Bonding  company  name  and 
address. 

(j)  Extended  equipment  and  product 
warranty  list.  A  bound  and  indexed 
notebook  containing  written  warranties 
for  equipment/products  that  have 
extended  warranties  (warranty  period 
exceeding  the  standard  one-year 
warranty),  and  with  a  complete  listing 
of  such  equipment/products.  The 
equipment/product  listing  must  state 
the  specification  section  applicable  to 
the  equipment/product,  duration  of  the 
warranty,  start  date  of  the  warranty, 
ending  date  of  the  warranty,  and  the 
point  of  contact  for  fulfillment  of  the 

warranty. 

(k)  Final  inspection  report  indicating 
all  punch  list  items  have  been  corrected. 

(1)  User  training  manuals. 

(m)  Framed  instructions. 

(n)  User  training  on  all  systems  and 
components. 

(0)  Training  videos  on: 

(1)  Operation  of  all  major  mechanical 
equipment,  including  boilers,  chillers, 
cooling  towers,  and  air  handling 
equipment; 

(2)  Operation  of  all  access  control 
sy.stems,  including  programming  the 
card  readers,  operating  the  computer 
based  security  database,  and  use  of 
closed  circuit  television  and  intrusion 
detection  systems; 

(3)  Building  management  systems  and 
computer  based  energy  management 
systems,  security  systems,  fire  control 
sy-stems  and  alarms,  LAN  and  WAN 
telecommunications  systems,  and 
lighting  control  systems,  including 
training  on  maintaining  and  replacing 
lighting  control  sensors. 

(p)  Personnel  training  requirements. 

(q)  Final  completion  photos. 

(r)  Operating  instructions  for  all 
mechanical  systems  and  built-in 
equipment,  such  as  audiovisual  and 
public  address  systems,  fire  detection 
systems,  security  systems,  etc. 

(s)  Preventive  maintenance 
requirements  on  all  major  equipment. 

U)  Parts  identification. 

(u)  Special  testing  equipment  and  any 
special  tools  required  for  maintenance. 

(v)  Occupancy  permit  from  the  local 
jurisdiction. 

(w)  Certificates  of  testing  and  a  copy 
of  all  test  results,  which  must  be  made 
by  an  independent  accredited  testing 
laboratory  qualified  to  performed 
sampling  and  tests  of  building  materials. 
Acceptable  accreditation  programs  are 
the  National  Institute  of  Standards  and 
Technology  (NIST),  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP),  the  American  Association  of 
State  Highway  and  Transportation 
Officials  (AASHTO)  program  and  the 
American  Association  for  Laboratory 
Accreditation  (AALA)  program. 


§  1 281 .24    Endowment. 

(a)  The  donor  of  a  new  Presidential 
library  must  establish  an  endowment  for 
the  librar\'  in  the  National  .\rchives 
Trust  Fund  before  the  library  is 
transferred  to  N'.'\R.'\.  The  endowment 
requirements  for  new  libraries  are  set 
forth  in  44  U.S.C.  2112(g)  (1)  through 
(3). 

(b)  The  .Archivist  must  determine  that 
the  endowment  requirements  of  44 
U.S.C.  2n2(g)(4)  are  met  before  the 
Archivist  may  accept  any  gift  for  a 
proposed  physical  or  material  change  or 
addition  to  a  new  Presidential  librar\ 

,that  would  result  in  an  increase  in  the 
costs  of  facility  operations,  or  may 
implement  any  provision  of  law 
requiring  the  making  of  such  a  change 
or  addition. 

(c)  Endowment  funds  may  be  used  to 
cover  facility  operations  expenses,  but 
may  not  be  used  to  cover  archival 
functions  expenses. 

§  1 281 .26    NARA  standard  for  measuring 
building  size. 

(a)  For  purposes  of  44  U.S.C.  2112(g) 
(3)  and  (4),  and  this  part.  NARA  has 
adopted  the  Building  Owners  and 
Managers  Organization  (BOMA) 
Standard  Method  for  Measuring  Floor 
Areas  in  Office  Buildings,  dated  June  7. 
1996  (ANSI  Z65. 1-1996)  (incorporated 
by  reference  in  §  1281.2),  as  the 
standard  for  measuring  the  size  of  the 
facility,  and  the  BOMA  Usable  Square 
Footage  (except  that  ser\ice  corridors 
described  in  paragraph  (c)  of  this 
section  are  excluded  from  the 
measurement)  as  the  value  for 
calculating  the  endowment.  NARA  has 
determined  that  excluding  service 
corridors  from  the  BOMA  Usable  Square 
Footage  serves  a  public  purpose:  to 
ensure  that  adequate-width  corridors  are 
provided  between  the  areas  cited.  In  its 
report  to  Congress  NARA  must  certify 
the  square  footage  of  the  building  (or 
portion  thereof)  that  will  be  maintained 
by  NARA. 

(b)  Useable  square  footage  is 
measured  from  inside  finish  to  inside 
finish  wall  of  the  occupied  areas, 
exclusive  of  building  support  areas  and 
construction  areas  defined  in 
paragraph(c)  of  this  section.  For  exterior 
glass  walls,  the  finish  areas  will  be 
measured  based  on  the  "dominant 
portion"  of  the  wall  as  defined  in  the 
BOMA  standard.  If.  for  example  a 
window  is  over  50%  of  the  wall  area, 
then  the  inside  face  of  the  window  is 
the  dominant  portion  and  will  be  used 
for  measurement  of  usable  area.  Include 
the  areas  of  all  walls  and  partitions 
within  the  space  that  will  be  maintained 
bv  NARA. 
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(c)  The  "useable  square  footage" 
excludes  the  following  spaces  when 
they  occur  within  the  spaces  maintained 
by  NARA.  These  specific  areas  are 
considered  part  of  the  common  building 
space  and  not  assignable  as  part  of  the 
total  usable  square  footage. 

(1)  Circulation,  (i)  Main  and 
secondary  service  corridors.  Service 
corridors  provide  access  between  the 
loading  dock,  records  and  museum  item 
storage  areas,  research  rooms,  and  the 
museum  display  area.  In  order  to  qualify 
for  exemption  as  a  "service  corridor" 
the  corridor  must  be  enclosed  on  both 
sides  by  floor  to  ceiling  walls.  General 
purpose  corridors  used  for  staff  and 
visitor  circulation  are  not  excluded. 

(ii)  Code-required  corridors.  In  order 
to  qualify  for  exemption  as  a  "code 
required  corridor"  the  corridor  must  be 
enclosed  on  both  sides  by  a  fire-rated 
wall  from  floor  slab  to  structural  slab 
above  and  must  be  a  required  part  of  a 
"means  of  egress"  or  "horizontal  exit" 
as  defined  in  Section  5-1.  2  of  the  Life 
Safety  Code  (NFPA  101,  1997  edition), 
which  is  hereby  incorporated  by 
reference.  The  standard  cited  in  this 
paragraph  is  available  from  the  National 
Fire  Protection  Association,  1 
Batterymarch  Park,  Quincy,  MA  02269- 
9101.  It  is  also  available  for  inspection 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  N\V..  Suite  700, 
Washington,  D.C.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51, 
These  materials  are  incorporated  by 
reference  as  they  exist  on  the  date  of 
approval  and  a  notice  of  any  change  in 
these  materials  will  be  published  in  the 
Federal  Register. 
(iii)  Elevator  shafts, 
(iv)  Stairs, 
(v)  Entrance  weather  vestibules. 

(2)  Service  areas,  (i)  Public  rest  rooms 
(rest  rooms  that  are  only  accessible  to 
members  of  the  staff  are  not  excluded). 

(ii)  Maintenance  rooms. 

(iii)  Locker  rooms  for  custodial  and 
mechanical  staff 

(iv)  Custodial  closets  (with  or  without 
sinks). 

(v)  Maintenance  and  custodial 
storerooms. 

(vi)  The  driveway-level  portion  of  the 
loading  dock  area  within  the  exterior 
line  of  the  building  used  solely  to 
provide  protection  from  the  weather 
while  loading/unloading. 

(3)  Mechanical/electrical  areas,  (i) 
Duct  and  service  shafts. 

(ii)  Mechanical  equipment  rooms  and 
boiler  rooms, 
(iii)  Telecommunications  closets, 
(iv)  Electrical  closets. 


Dated:  August  17.  1998. 
fohn  W.  Carlin. 

Archivist  of  the  United  States. 

[PR  Doc.  98-22673  Filed  8-24-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[GA-37-«819b;  FRL  -6143-6] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants:  Georgia 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  is  approving  a 
revision  to  the  Georgia  State 
Implementation  Plan  (SIP).  This 
revision  was  to  incorporate  the  Post 
1996  Rate-of-progress  Plan  (9  percent 
plan)  submitted  by  the  State  of  Georgia 
through  the  Georgia  Environmental 
Protection  Division  (EPD)  on  November 
15.  1993,  and  amended  on  June  17. 
1996,  into  the  SIP.  Supplemental 
information  was  submitted  on  April  14, 
1988.  This  submittal  was  made  to  meet 
the  reasonable  further  progress 
requirements  of  section  182(c)(2)  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA). 

In  the  Final  Rules  Section  of  this 
Federal  Register,  EPA  is  approving  the 
Georgia  State  Plan  submittal  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  that  it  will  not  receive  any 
significant,  material,  and  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule  published  elsewhere  in  todays 
Federal  Register.  If  no  significant, 
material,  and  adverse  comments  are 
received  no  further  activity  is 
contemplated  in  relation  to  this 
proposed  rule.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
DATES:  Comments  must  be  received  in 
writing  by  September  24,  1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Scott  Martin  at  the  EPA 
Regional  Office  listed  below.  Copies  of 
the  documents  relevant  to  this  proposed 
rule  are  available  for  public  inspection 
during  normal  business  hours  at  the 
following  locations.  The  interested 


persons  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  day  of  the 
visit. 

Environmental  Protection  Agency, 
Region  4.  Air  Planning  Branch,  61 
Forsyth  Street.  SW.  Atlanta,  Georgia 
30303-3104. 

Georgia  Department  of  Natural 
Resources,  Air  Protection  Branch,  4244 
International  Parkway,  Suite  120, 
Atlanta.  Georgia  30354. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Martin  at  (404)  562-9036. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  August  3,  1998. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 
[FR  Doc.  98-22651  Filed  8-24-98;  8:45  am] 

BILUNG  CODE  6580-6(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  32  and  64 

[CC  Docket  No.  98-81;  FCC  98-108] 

1998  Biennial  Regulatory  Review- 
Review  of  Accounting  and  Cost 
Allocation  Requirements;  United 
States  Telephone  Association  Petition 
for  Rulemaking 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  In  this  Notice  of  Proposed 
Rulemaking,  [NPRM).  the  Commission 
proposes  as  part  of  the  biennial  review 
to  modify  its  accounting  and  cost 
allocation  rules.  The  Commission 
proposes  to  raise  the  threshold 
significantly  for  required  Class  A 
accounting  thus  allowing  mid-sized 
carriers  currently  required  to  use  Class 
A  accounts  to  use  the  more  streamlined 
Class  B  accounts.  In  addition,  the 
Commission  proposes  to  establish  less 
burdensome  cost  allocation  manual 
("CAM")  procedures  for  the  mid-sized 
incumbent  local  exchange  carriers 
("LECs")  and  to  reduce  the  frequency 
with  which  independent  audits  of  the 
cost  allocations  based  upon  the  CAMs 
are  required.  Finally,  the  Commission 
propose  several  changes  to  the  Uniform 
System  of  Accounts  ("USOA")  to  reduce 
accounting  requirements  and  to 
eliminate  or  consolidate  accounts. 
DATES:  Written  comments  by  the  public 
on  the  proposed  information  collections 
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are  due  July  17,  1998  and  reply 
comments  on  or  before  September  4, 
1998. 

ADDRESSES:  Office  of  the  Secretary, 
Room  222,  Federal  Communications 
Commission,  1919  M  Street,  NW, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234,  1919  M  Street, 
N.W.,  Washington,  DC  20554,  or  via  the 
Internet  to  jboley@fcc.gov,  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB,  725— 17th  Street,  N.W., 
Washington,  DC  20503  or  via  the 

Internet  to  fain t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Warren  Firschein,  Accounting 
Safeguards  Division,  Common  Carrier 
Bureau,  (202)  418-1844.  For  additional 
information  concerning  the  information 
collections  contained  in  this  NPRM 
contact  Judy  Boley  at  202-418-0214,  or 
via  the  Internet  at  jboley@fcc.gov. 


SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  (NPRM),  CC 
Docket  No.  98-81,  adopted  on  June  2, 
1998,  and  released  on  June  17.  1998. 
The  full  text  of  the  NPRM  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),1919M 
Street  NW,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  Washington,  DC 
20036,  telephone  (202)  857-3800. 

Paperwork  Reduction  Act 

This  NPRM  contains  either  a 
proposed  information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information  collections 
contained  in  this  NPRM,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 


comments  are  due  at  the  same  time  as 
other  comments  on  this  NPRM:  OMB 
notification  of  action  is  due  October  26, 
1998.  Comments  should  address:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  None. 

Title:  1998  Biennial  Regulator>' 
Review — Review  of  Accounting  and 
Cost  Allocation  Requirements,  CC 
Docket  No.  98-81. 

Form  No.:  N7A. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for 
profit. 


TiHe 


No.  of 
respondents 


Estimated  time 
per  response 


Total  annual 
burden 


Uniform  Systems  of  Accounts 

Cost  Allocation  Manual  

Auditor's  Attestation  


239 
18 
19 


12,672.6 
600 
342.1 


2.398.268 

10.800 

6.500 


ro(a7  Annual  Burden:  2,415,568. 

Estimated  costs  per  respondent: 
$1,200,000. 

Needs  and  Uses:  This  Notice  of 
Proposed  Rulemaking  proposes  to 
modify  the  Commission's  accounting 
and  cost  allocation  rules  as  part  of  the 
biennial  review  process.  Specifically, 
the  Commission  proposes  (1)  to  raise  the 
threshold  significantly  for  required 
Class  A  accounting,  thus  allowing  mid- 
sized carriers  currently  required  to  use 
Class  A  accounts  to  use  the  more 
streamlined  Class  B  accounts;  (2)  to 
establish  less  burdensome  cost 
allocation  manual  ("CAM")  procedures 
for  the  mid-sized  incumbent  local 
exchange  carriers  ("LECs")  and  to 
reduce  the  frequency  with  which 
independent  audits  of  the  cost 
allocations  based  upon  the  CAMs  are 
required;  and  (3)  to  make  certain 
changes  to  our  Uniform  System  of 
Accounts  ("USOA")  to  reduce 
accounting  requirements  and  to 
eliminate  or  consolidate  accounts.  If  the 
proposals  are  adopted  as  proposed,  we 
anticipate  a  reduction  of  over  500,000 
burden  hours.  The  proposed 
information  collection  requirements 
will  provide  the  necessary  information 


to  enable  this  Commission  to  fulfill  its 
regulatory  responsibilities. 

Summary  of  Notice  of  Proposed 
Rulemaking 

1.  Section  11  of  the  Communications 
Act  of  1934,  as  amended,  requires  the 
Commission,  in  every  even-numbered 
year  beginning  in  1998,  to  review  its 
regulations  apphcable  to  providers  of 
telecommunications  services  to 
determine  whether  the  regulations  are 
no  longer  in  the  public  interest  due  to 
meaningful  economic  competition 
between  providers  of  such  service  and 
whether  such  regulations  should  be 
repealed  or  modified.  Section  11  further 
instructs  the  Commission  to  "repeal  or 
modify  any  regulation  it  determines  to 
be  no  longer  necessary  in  the  public 
interest." 

Streamlining  Accounting  Requirements 
for  Mid-Sized  Incumbent  LECs 

2.  Section  32.11  of  the  Commission's 
rules  establishes  two  classes  of 
incumbent  local  exchange  carriers  for 
accounting  purposes:  Class  A  and  Class 
B.  Carriers  with  annual  operating 
revenues  above  a  designated  indexed 
revenue  threshold,  currently  $112 
million,  are  classified  as  Class  A:  those 
with  annual  operating  revenues  below 


the  threshold  are  considered  Class  B. 
The  classification  of  a  carrier  is 
determined  by  its  lowest  annual 
operating  revenues  for  the  five 
immediately  preceding  years.  Class  A 
carriers  must  record  their  transactions 
in  261  accounts  while  Class  B  carriers 
maintain  only  109  accounts.  Our 
accounting  system  is  designed  to  enable 
management  and  policvTnakers  to  assess 
the  results  of  operational  and  financial 
events.  The  financial  data  contained  in 
the  accounts,  together  with  the  detailed 
information  contained  in  the  other 
subsidiary  records  required  by  the 
Commission,  provide  the  information 
necessary  to  support  jurisdictional 
separations,  cost  of  service,  and 
management  reporting  requirements. 
The  basic  account  structure  has  been 
designed  to  remain  stable  as  reporting 
requirements  change. 

3.  We  propose  to  streamline 
accounting  requirements  for  certain 
mid-sized  incumbent  LECs  based  on  the 
aggregate  revenues  of  the  incumbent 
LEC  and  any  LEC  that  it  controls,  is 
controlled  bv.  or  with  which  it  is  under 
common  control.  If  the  aggregate 
revenues  of  these  affiliated  incumbent 
LECs  are  less  than  $7  billion,  then  each 
LEC  within  that  gcoup  would  be  eligible 
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for  Class  B  accounting,  even  if  the 
annual  operating  revenue  of  any 
individual  LEG  exceeds  Si  12  million. 
Among  incumbent  LECs,  this  revision 
would  limit  Class  A  accounting  to  the 
Bell  Operating  Companies  and  the  GTE 
Operating  Companies.  All  other 
incumbent  LECs  could  use  the  Class  B 
system  of  accounts.  The  S7  biHion 
threshold  will  provide  the  Commission 
with  Class  A  accounting  data  for  nearlv 
90%  of  the  industry  for  local  exchange 
telecommunications,  as  measured  by 
annual  operating  revenues. 

4.  We  have  maintained  Class  A  and 
Class  B  accounting  requirements  since 
we  revised  the  USOA  more  than  ten 
years  ago.  Through  our  auditing 
functions  and  ongoing  review  of 
company  financial  information,  we  have 
had  sufficient  experience  with  carriers 
of  different  size  to  conclude  tentatively 
that  we  can  maintain  the  necessary 
degree  of  oversight  and  monitoring 
while  imposing  less  administratively 
burdensome  accounting  requirements 
on  the  mid-sized  carriers.  VVe  have 
reached  this  conclusion  because  we 
have  generally  found  that  mid-sized 
carriers  typically  conduct  a  lower 
volume  of  transactions  involving 
competitive  products  and  services  than 
the  large  incumbent  LECs,  thus 
providing  easier  monitoring  and 
oversight  because  there  are  fewer 
opportunities  for  these  mid-sized 
carriers  to  subsidize  competitive 
services  with  the  revenues  earned  from 
the  provision  of  noncompetitive 
services.  We  therefore  tentatively 
conclude  that  mid-si-zed  carriers  may 
opt  to  use  Class  B  accounting.  We  seek 
comment  on  these  tentative  conclusions 
and  also  specifically  ask  commenters  to 
address  any  possible  effects  on 
jurisdictional  separations  that  could 
result  from  adopting  these  tentative 
conclusions. 

5.  For  the  largest  incumbent  LECs, 
however,  our  review  of  these  rules 
indicates  that  we  should  maintain  the 
level  of  detail  required  by  Class  A 
accounting.  We  believe  that  the  more 
detailed  Glass  A  accounting  is  required 
to  monitor  the  large  incumbent  LECs  as 
competition  begins  to  develop  in  local 
telephony  markets.  The  more  detailed 
accounting  requirements  are  also 
necessary  for  the  Commission  to  uphold 
our  statutory  obligations  under  sections 
254(k),  260.  271,  272.  273,  274.  275,  and 
276  of  the  Act.  Class  A  accounting  is 
necessary  to  ensure  that  the  largest 
incumbent  LECs  are  in  compliance  with 
these  provisions,  such  as  section 
254(k)'s  mandate  that  "a 
telecommunications  carrier  may  not  use 
services  that  are  not  competitive  to 
subsidize  services  that  are  subject  to 


competition."  The  level  of  detail  of  the 
Class  A  accounting  rules  allows  us  to 
identify  potential  cost  misallocations 
beyond  those  revealed  by  the  Class  B 
system  of  accounts.  Although  we  are 
cognizant  of  the  necessity  of  balancing 
our  continuing  need  for  information 
against  our  desire  not  to  impose 
unreasonable  or  unnecessary  reporting 
requirements,  we  have  found  that  Class 
A  accounting  provides  the  level  of  detail 
needed  to  ensure  that  a  carriers' 
emerging  competitive  activities  are  not 
subsidized  by  its  noncompetitive 
activities.  In  allocating  costs  between 
regulated  and  nonregulated  activities, 
use  of  Class  A  accounts  also  provides 
more  refined  cost  allocations  without 
imposing  an  undue  burden  on  the 
largest  incumbent  LECs.  Moreover,  we 
have  long  recognized  that,  for 
managerial  decision-making  and  other 
purposes,  incumbent  LECs  maintain 
their  financial  records  in  significantly 
more  detail  than  that  required  for  Class 
A  carriers  in  our  Part  32  rules.  Because 
incumbent  LECs  disaggregate  their 
financial  records  into  much  greater 
detail  than  our  Class  A  requirements, 
we  tentatively  conclude  that  the  burden 
on  the  largest  incumbent  LECs  resulting 
from  Class  A  accounting  and  reporting 
requirements  does  not  outweigh  our 
needs  for  collecting  financial 
information.  VVe  therefore  intend  to 
maintain  the  Glass  A  accounting 
requirements  for  the  largest  incumbent 
LECs.  We  seek  comment  on  this 
tentative  conclusion  and  ask  for 
comment  whether,  instead,  we  should 
relax  Glass  A  requirements  for  the 
largest  incumbent  LECs. 

6.  VVe  note  that  our  pole  attachment 
formulas  are  based  on  Class  A 
accounting  detail.  If  the  Commission 
adopts  Class  B  accounts  for  mid-sized 
incumbent  LECs  as  proposed  herein,  tlie 
ARMIS  reports  of  the  mid-sized 
incumbent  LECs  would  no  longer 
provide  the  details  needed  to  calculate 
pole  attachment  fees  using  the  pole 
attachment  formulas.  The  details 
provided  in  eight  Class  A  accounts  are 
needed  to  provide  data  for  the  pole 
attachment  formulas:  six  accounts 
associated  with  cable  and  wire  facilities 
investment  and  expenses,  and  two 
accounts  associated  with  network 
operations  expenses.  We  seek  comment 
on  whether  mid-sized  incumbent  LECs 
should  be  required  to  maintain 
subsidiary  record  categories  to  provide 
the  data  now  provided  in  the  eight  Class 
A  accounts  and  to  report  in  ARMIS  the 
information  in  the  noted  accounts  as 
well  as  other  information  required  by 
the  pole  attachment  formulas. 

7.  We  note  that,  while  the  same 
indexed  revenue  threshold  is  applied 


for  Part  32  carrier  classification 
purposes  and  Part  64  cost  allocation 
purposes,  the  threshold  is  applied 
differently.  For  part  32  purposes,  the 
accounting  classification  for  a  carrier  is 
determined  by  its  lowest  annual 
operating  revenues  for  the  five 
immediately  preceding  years.  For  part 
64  cost  allocation  purposes,  carriers 
must  file  CAMs  and  obtain  independent 
audits  of  their  cost  allocations  based 
upon  those  CAMs  after  carriers  exceed 
the  indexed  revenue  threshold.  This 
dichotomy  provides  unnecessary 
complexity  to  our  rules.  Accordingly,  in 
light  of  our  tentative  conclusions  to 
relax  accounting  requirements  for 
certain  mid-sized  incumbent  LECs,  we 
see  no  reason  to  maintain  the  difference 
between  the  application  of  the  indexed 
revenue  threshold  for  part  32  and  part 
64  purposes.  We  have  tentatively 
concluded  that  mid-sized  LECs  should 
continue  to  follow  our  Glass  B 
accounting  rules  until  their  annual 
revenues  exceed  $7  billion,  thus, 
crossing  the  $112  million  threshold  will 
no  longer  have  an  effect  on  a  carrier's 
cost  allocation  process.  Because  we  see 
no  reason  to  maintain  the  difference 
between  exceeding  the  indexed  revenue 
threshold  for  part  32  accounting  or  part 
64  cost  allocation  purposes,  we 
tentatively  conclude  that  carriers  should 
be  classified  as  Glass  A  at  the  start  of  the 
calendar  year  following  the  first  time 
their  annual  operating  revenues  exceed 
the  indexed  revenue  threshold.  We  seek 
comment  on  this  tentative  conclusion. 

8.  Section  64.903  of  the  Commission's 
rules  requires  incumbent  LECs  with 
$112  million  or  more  in  annual 
operating  revenues  to  file  CAMs  setting 
forth  the  cost  allocation  procedures  that 
they  use  to  separate  costs  between 
regulated  and  nonregulated  services. 
These  CAMs  include  the  following:  (a) 
A  description  of  each  of  the  company's 
nonregulated  activities;  (b)  a  list  of  the 
activities  that  the  company  accords 
incidental  accounting  treatment;  (c)  a 
chart  showing  all  of  its  corporate 
affiliates;  (d)  a  statement  identifying 
affiliates  that  engage  in  or  will  engage  in 
transactions  with  the  carrier  entity  and 
describing  the  nature,  terms,  and 
frequency  of  such  transactions;  (e)  for 
each  USOA  account  and  subaccount, 
detailed  specifications  of  the  cost 
categories  to  which  amounts  in  the 
account  or  subaccount  will  be  assigned 
and  of  the  basis  on  which  each  cost 
category  will  be  apportioned;  and  (f)  a 
description  of  the  carrier's  time 
reporting  procedures.  We  tentatively 
conclude  that  we  should  reduce  the 
administrative  burden  on  mid-sized 
incumbent  LECs  by  eliminating  or 


Federal  Register/Vol.  63.  No.  164 /Tuesday.  August  25.  1998 /Proposed  Rules 


45211 


modifying  some  of  the  information 
required  in  their  CAMs.  becau.se  our 
experience  has  taught  us  that  we  can 
maintain  the  necessarv'  degree  of 
oversight  and  monitoring  while 
imposing  less  administratively 
burdensome  requirements  on  mid-sized 
inc:umbent  LECs,  which  tend  to  have 
lower  transactional  volumes  than  the 
largest  incumbent  LECs. 

9.  We  tentatively  conclude  that  mid- 
sized incumbent  LECs  may  maintain 
their  accounts  at  the  Class  B  level. 
Consistent  with  our  proposed  change  in 
the  level  of  accounting  detail  required, 
we  tentatively  conclude  that  mid-sized 
incumbent  LECs  should  be  permitted  to 
submit  their  CAMs  based  upon  the  Class 
B  system  of  accounts.  We  seek  comment 
on  these  tentative  conclusions.  In  the 
CAM  section  that  describes 
nonregulated  activities,  carriers  must 
include  a  matrix  that  shows  each 
nonregulated  product  or  service  and  the 
accounts  associated  with  each  product 
or  service.  In  the  CAM  section 
describing  cost  allocation  procedures, 
carriers  are  required  to  provide  detail 
cost  pools  and  allocation  methods  by 
account.  By  allowing  mid-sized 
incumbent  LECs  to  submit  their  CAMs 
based  upon  the  Class  B  system  of 
accounts,  we  intend  to  reduce  the 
reporting  burden  of  the  nonregulated 
activity  matrix  and  the  cost 
apportionment  section  of  the  CAM.  We 
seek  comment  on  this  approach. 

10.  Section  64.904  of  the 
Commission's  rules  requires  that  an 
independent  audit  of  reported  cost 
allocation  data  must  be  performed 
annually  for  all  carriers  that  are  required 
to  file  cost  allocation  manuals.  This  rule 
requires  that  the  audit  shall  provide  a 
positive  opinion  that  the  reported  data 
is  presented  fairly  in  all  material 
respects  and  the  audit  shall  be 
conducted  in  accordance  with  generally 
accepted  auditing  standards,  except  as 
otherwise  directed  by  the  Chief. 
Common  Carrier  Bureau.  We  propose  to 
reduce  the  audit  requirements  for  the 
mid-sized  incumbent  LECs.  We 
tentatively  conclude  that  mid-sized 
incumbent  LECs  be  required  to  obtain 
an  audit  every  two  years  instead  of 
annually.  We  also  propose  that  the 
required  audit  be  an  attest  audit,  which 
has  significantly  less  stringent  standards 
of  testing,  reporting  and  expression  of 
opinion  than  the  audits  currently 
required.  As  stated  before,  our 
experience  with  carriers  of  different  size 
leads  us  to  conclude  tentatively  that  we 
can  maintain  the  necessary  degree  of 
oversight  and  monitoring  while 
imposing  less  administratively 
burdensome  requirements  on  mid-sized 
incumbent  LECs.  Wa  tentatively 


conclude  that  the  relaxation  of  the  audit 
requirements  as  proposed  above  should 
significantly  reduce  the  cost  of  the  audit 
requirement  for  mid-sized  incumbent 
LECs.  We  seek  comment  on  these 
tentative  conclusions. 

11.  For  the  largest  incumbent  LECs. 
however,  our  review  of  these  rules 
indicates  that  we  should  maintain  the 
annual  audit  requirements  as  presently 
provided  for  in  §  64.904  of  our  rules. 
Because  the  largest  incumbent  LECs 
tend  to  conduct  a  much  greater 
transactional  volume  of  competitive 
services  than  the  smaller  and  mid-sized 
carriers,  there  is  a  greater  risk  of  harm 
to  consumers  and  competitors  from 
cross-subsidization  among  these 
carriers.  As  stated  above.  Class  A 
accounting  is  necessary  to  properly 
monitor  the  largest  incumbent  LECs 
because  these  carriers  tend  to  offer  a 
large  volume  of  competitive  products 
and  services,  thereby  creating  numerous 
opportunities  for  these  largest  carriers  to 
subsidize  competitive  services  with  the 
revenues  earned  from  the  provision  of 
noncompetitive  services.  Accordingly, 
we  believe  that  these  audits  are  required 
to  monitor  the  large  incumbent  LECs  as 
competition  begins  to  develop  in  local 
telephony  markets  and  are  necessary  for 
the  Commission  to  uphold  our  statutory 
obligations  under  sections  254(k),  260. 
271, 272, 273. 274. 275, and  276  of  the 
Act.  We  therefore  intend  to  maintain  the 
independent  CAM  audit  requirements 
for  the  largest  incumbent  LECs. 

Accounting  Changes 

12.  We  have  conducted  a  review  of 
our  USOA  accounts  and  tentatively 
conclude  that  a  number  of  accounts  or 
filing  requirements  may  be  reduced  or 
eliminated.  A  description  of  these 
changes  and  a  discussion  of  our 
rationale  for  our  tentative  conclusions 
are  set  forth  below.  These  modifications 
will  apply  to  all  carriers  subject  to  Part 
32  and  not  just  the  mid-sized  incumbent 
LECs.  We  invite  comment  on  these 
proposals,  and  on  whether,  as  an 
alternative,  we  could  have  less  frequent 
audits  for  them  as  well. 

13.  Consolidation  of  Accounts  2114, 
2115.  and  2116.  The  United  States 
Telephone  Association  ("USTA")  has 
recommended  that  we  consolidate 
Account  2114,  Special  purpose  vehicles. 
Account  2115,  Garage  work  equipment, 
and  Account  2116,  Other  work 
equipment,  into  a  single  new  account. 
We  tentatively  conclude  that  the  assets 
recorded  in  these  accounts  are  similar  in 
nature  and  have  similar  prescribed 
depreciation  rates.  In  addition,  these 
accounts  are  treated  identically  under 
the  jurisdictional  separations  rules  set 
forth  in  Part  36  of  our  rules.  We 


tentatively  conclude  that  the 
consolidation  of  these  accounts  into  a 
single  account  entitled  Account  2114. 
Tools  and  other  work  equipment,  would 
reduce  the  carriers'  accounting  and 
reporting  burdens  and  would  not  affect 
the  amounts  .separated  between  the 
interstate  and  intrastate  jurisdictions. 
We  seek  comment  on  these  tentative 
conclusions 

14.  Consolidation  of  Accounts  6114. 
6115.  and  6116.  We  also  propose  to 
consolidate  Account  6114,  Special 
purpose  vehicles  expense.  Account 
6115.  Garage  work  equipment  expense, 
and  Account  6116.  Other  work 
equipment  expense,  into  a  single  new 
account  entitled  .\c  count  6114.  Tools 
and  other  work  equipment  expense.  The 
expenses  recorded  in  these  accounts  are 
related  to  the  assets  recorded  in 
Accounts  2114.  2115.  and  2116  and 
should  also  be  combined  into  a  single 
account.  In  addition,  these  accounts  are 
treated  identically  under  the 
jurisdictional  separations  rules  set  forth 
in  Part  36  of  our  rules.  We  tentatively 
conclude  that  the  consolidation  of  these 
accounts  into  a  single  account  would 
reduce  the  carriers'  accounting  and 
reporting  burdens  and  would  not  affect 
the  amounts  separated  between  the 
interstate  and  intrastate  jurisdictions. 
We  seek  comment  on  these  tentative 
conclusions. 

15.  Accounting  for  Sonregulated 
Bevenues.  On  September  16,  1997, 
USTA  filed  a  petition  for  rulemaking 
requesting  that  the  Commission  amend 
sections  32.23(c)  and  32.5280  of  its  rules 
to  allow  carriers  to  record  revenues  from 
all  nonregulated  activities  in  account 
5280,  Nonregulated  operating  revenues. 
Such  an  amendment  would  modif\  the 
current  rule  that  instructs  carriers  to 
record  revenue  from  nonregulated 
activities  in  account  5280  only  if  there 

is  no  other  operating  revenue  account  to 
which  the  revenue  relates.  USTA  argues 
that  the  use  of  specific  regulated 
accounts  for  nonregulated  activities 
places  carriers  at  a  competitive 
disadvantage  because  competitors  could 
determine  product-specific  revenue 
amounts  related  to  incumbent  LECs' 
nonregulated  products  and  ser\'ices.  The 
petition  also  proposed  elimination  of 
account  5010.  Public  telephone  revenue 
Incumbent  LECs  record  message 
revenue  derived  from  public  and  semi- 
public  telephone  ser\ices  provided 
within  their  basic  sen.'ice  areas  in 
account  5010.  USTA  argues  that  account 
5010  is  no  longer  needed  as  a  result  of 
the  deregulation  of  payphone  ser\ices  as 
well  as  the  changes  it  proposed  with 
respect  to  account  5280  We  tentatively 
conclude  that  the  Commission's  interest 
in  ensuring  that  such  costs  and  revenues 
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are  segregated  from  the  carriers' 
regulated  revenues  and  expenses  would 
continue  to  be  served  by  allowing 
carriers  to  combine  all  nonregulated 
activities  into  one  account.  Thus,  we 
tentatively  conclude  that  account  5010 
should  be  eliminated  and  that  the 
language  in  sections  32.23(c)  and 
32.5280  should  be  revised  consistent 
with  USTA's  petition.  We  seek 
comment  on  these  tentative 
conclusions. 

16.  Revision  to  Section  32.16.  Changes 
in  Accounting  Standards.  Section  32.16 
of  the  Commission's  rules  requires 
carriers  to  revise  their  records  and 
accounts  to  reflect  new  accounting 
standards  prescribed  by  the  Financial 
Accounting  Standards  Board  ("FASB"). 
This  section  provides  that  Commission 
approval  of  a  change  in  accounting 
standards  shall  automatically  take  effect 
90  days  after  a  carrier  notifies  the 
Commission  of  its  intention  to  follow  a 
new  standard.  In  the  notification  to  the 
Commission,  carriers  are  required  to 
provide  a  revenue  requirement  study 
that  analyzes  the  effects  of  the 
accounting  change  for  the  current  year 
and  a  projection  for  three  years  into  the 
future.  In  recent  years,  as  carriers  have 
adopted  new  FASB  standards,  we  have 
found  that  the  forecast  data  is  not 
necessary  to  determine  whether  to 
approve  the  proposed  modification.  We 
therefore  tentatively  conclude  that 
carriers  should  be  required  to  provide 
only  current  year  revenue  requirement 
studies  and  that  the  requirement  that 
carriers  provide  projected  revenue 
requirement  data  should  be  eliminated. 
We  seek  comment  on  these  tentative 
conclusions. 

17.  Revision  to  Section  32.2000(b). 
Telecommunications  Plant  Acquired. 
Section  32.2000(b)(4),  requires  carriers 
to  submit  for  Commission  approval  the 
journal  entries  made  to  record 
acquisitions  from  other  entities  of 
telecommunications  plant  that  cost 
more  than  $1  million  for  Class  A 
carriers  and  $250,000  for  Class  B 
carriers.  It  requires  that  the  text  for  these 
entries  shall  include  a  complete 
description  of  the  property  acquired  and 
the  basis  upon  which  the  entries  were 
determined.  This  requirement  was 
established  to  ensure  that  plant  acquired 
from  other  carriers  is  recorded  at 
original  cost  as  required  in  section 
32.2000(b)  and  so  does  not  inflate  the 
rate  base  or  allow  recovery  of 
depreciation  expense  already  recovered 
by  the  previous  ovmer  of  the  plant.  The 
requirement  to  record  plant  acquired 
from  other  entities  at  original  cost  is 
well  established,  and  we  tentatively 
conclude  that  other  accounting 
safeguards  such  as  ARMIS  reporting  and 


our  audit  program,  together  with  our 
ability  to  obtain  additional  information 
as  necessarv',  are  sufficient  to  assure  that 
carriers  will  comply  with  this 
accounting  requirement.  We  tentatively 
conclude,  therefore,  that  it  is  no  longer 
necessary  to  require  the  routine  filing  of 
these  journal  entries  to  ensure  that 
carriers  comply  with  the  accounting 
requirements  of  section  32.2000(b). 
Accordingly,  we  propose  to  eliminate 
this  filing  requirement.  We  seek 
comment  on  this  proposal. 

18.  Finally,  we  seek  proposals  for 
other  accounts  or  filing  requirements 
that  could  be  reduced  or  eliminated. 

Procedural  Matters 

19.  Initial  Regulatory  Flexibility 
Analysis.  The  Regulatory  Flexibility  Act 
(RFA)  requires  that  an  initial  regulatory 
flexibility  analysis  be  prepared  for 
notice-and-comment  rulemaking 
proceedings,  unless  the  agency  certifies 
that  "the  rule  will  not,  if  promulgated, 
have  a  significant  economic  impact  on 

a  substantial  number  of  small  entities." 
The  RFA  generally  defines  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 

20.  This  NPRM  proposes  to  raise  the 
threshold  significantly  for  required 
Class  A  accounting  thus  allowing  mid- 
sized carriers  currently  required  to  use 
Class  A  accounts  to  use  the  more 
streamlined  Class  B  accounts,  proposes 
to  establish  less  burdensome  CAM    - 
procedures  for  the  mid-sized  incumbent 
LECs  and  to  reduce  the  frequency  with 
which  independent  audits  of  the  cost 
allocations  based  upon  the  CAMs  are 
required,  and  proposes  several  changes 
to  our  USOA  to  reduce  accounting 
requirements  and  to  eliminate  or 
consolidate  accounts.  Neither  the 
Commission  nor  SBA  has  developed  a 
definition  of  "small  entity"  specifically 
applicable  to  LECs.  The  closest 
definition  under  SBA  rules  is  that  for 
establishments  providing  "Telephone 
Communications,  Except 
Radiotelephone,"  which  is  Standard 
Industrial  Classification  (SIC)  code 
4813.  Under  this  definition,  a  small 
entity  is  one  employing  no  more  than 
1,500  persons. 

21.  We  certify  that  the  proposals  in 
this  NPRM,  if  adopted,  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Pursuant  to  long-standing  rules, 
incumbent  LECs  with  annual  operating 
revenues  exceeding  the  indexed  revenue 
threshold  must  report  financial  and 
operating  data  to  the  Commission.  This 
NPRM  proposes  to  reduce  certain  of 
these  reporting  requirements  among 
mid-sized  incumbent  LECs.  These 
changes  should  be  easy  and  Inexpensive 
for  mid-sized  incumbent  LECs  to 
implement  and  will  not  require  costly  or 
burdensome  procedures.  We  therefore 
expect  that  the  potential  impact  of  the 
proposal  rules,  if  such  are  adopted,  is 
beneficial  and  does  not  amount  to  a 
possible  significant  economic  impact  on 
affected  entities.  If  commenters  believe 
that  the  proposals  discussed  in  the 
NPRM  require  additional  RFA  analysis, 
they  should  include  a  discussion  of 
these  issues  in  their  comments. 

22.  The  Commission's  Office  of  Public 
Affairs,  Reference  Operations  Division, 
will  send  a  copy  of  this  Notice, 
including  this  initial  certification,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

23.  Comment  Filing  Procedures. 
Pursuant  to  applicable  procedures  set 
forth  in  Sections  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  no  later  than  July  17,  1998, 
and  reply  comments  on  or  before 
September  4,  1998.  To  file  formally  in 
this  proceeding,  you  must  file  an 
original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  and  nine  copies.  Comments 
and  reply  comments  should  be  sent  to 
the  Office  of  the  Secretary,  Federal 
Communications  Commission.  1919  M 
Street,  N.W.  Room  222.  Washington, 
D.C.  20554,  with  a  copy  to  Warren 
Firschein,  Accounting  Safeguards 
Division,  Common  Carrier  Bureau,  FCC, 
2000  L  Street,  Suite  200,  Washington, 
DC  20554.  Parties  should  also  file  one 
copy  of  any  documents  filed  in  this 
docket  with  the  Commission's  copy 
contractor.  International  Transcription 
Services  (ITS),  at  its  office  at  1231  20lh 
Street,  N.W.,  Washington,  D.C.  20036. 
Comments  and  reply  comments  will  be 
made  available  for  public  inspection 
during  regular  business  hours  in  the 
FCC  Reference  Center,  1919  M  Street, 
N.W.,  Room  239.  Washington.  D.C. 
20554. 

24.  Comments  and  reply  comments 
must  include  a  short  and  concise 
summary  of  the  substantive  arguments 
raised  in  the  pleading.  Comments  and 
reply  comments  must  also  comply  with 


Federal  Register/ Vol.  63,  No.   164 /Tuesday.  August  25.  1998 /Proposed  Rules 


45213 


section  1.49  and  all  other  applicable 
sections  of  the  Commission's  rules.  We 
also  direct  all  interested  parties  to 
include  the  name  of  the  filing  party  and 
the  date  of  the  filing  on  each  page  of 
their  comments  and  reply  comments. 
All  parties  are  encouraged  to  utilize  a 
table  of  contents,  regardless  of  the 
length  of  their  submission. 

25.  Parties  are  also  strongly 
encouraged  to  submit  comments  and 
reply  comments  on  diskette.  Such 
diskette  submissions  would  be  in 
addition  to,  and  not  a  substitute  for,  the 
formal  filing  requirements  addressed 
above.  Interested  parties  submitting 
diskettes  should  submit  them  to  Warren 
Firschein,  Accounting  Safeguards 
Division,  Common  Carrier  Bureau.  2000 
L  Street,  N.W.,  Suite  200.  Washington, 
D.C.  20554.  Such  a  submission  should 
be  on  a  3.5  inch  diskette  formatted  in  an 
IBM  compatible  format  using 
WordPerfect  5.1  for  Windows  software. 
The  diskette  should  be  submitted  in 
"read  only"  mode.  The  diskette  should 
be  clearly  labeled  with  the  party's  name, 
proceeding.  Docket  No.,  type  of 
pleading  (comment  or  reply  comments), 
date  of  submission,  and  filename  with 
the  "*.wp  extension.  The  diskette 
should  be  accompanied  by  a  cover 
letter. 

26.  This  proceeding  will  be  treated  as 
a  "permit-but-disclose"  proceeding 
subject  to  the  "permit-but-disclose" 
requirements  under  Section  1.1206(b)  of 
the  rules,  47  CFR  1.1206(b)(2),  as 
revised.  Additional  rules  pertaining  to 
oral  and  written  presentations  are  set 
forth  in  Section  1.1206(b). 

Ordering  Clauses 

27.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  1,  2,  4,  and  11  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  152,  154.  and 
161  that  notice  is  hereby  given  of 
proposed  amendments  to  part  32  and  64 
of  the  Commission's  rules,  47  CFR  parts 
32  and  64,  as  described  in  this  Notice 
ofTroposed  Rulemaking. 

28.  It  is  further  ordered  that,  pursuant 
to  sections  1,  4,  and  220  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  154,  and  220, 
and  §  1.401  of  the  Commission's  rules, 
47  CFR  1.401,  the  Petition  for 
Rulemaking  of  the  United  States 
Telephone  Association  is  granted  to  the 
extent  indicated  herein. 

29.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Notice  of  Proposed 
Rulemaking,  including  the  Initial 
Regulatory  Flexibility  Certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 


List  of  Subjects 

Part  32 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone,  Uniform 
System  of  Accounts. 

Part  64 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements.  Telephone. 
Federal  Communications  Commission. 

Magalie  Roman  Salas. 

Secretary- 

[FK  Doc.  98-22601  Filed  8-24-98;  8:45  ami 

BILUNG  CODE  6701 -12-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-152,  RM-«338] 

Radio  Broadcasting  Services;  Avon, 
NC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Avon 
Broadcasting  Company  to  allot  Channel 
294A  to  Avon.  NC,  as  its  first  local  aural 
service.  Channel  294A  can  be  allotted  to 
Avon  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  35-21-06  North  Latitude: 
75-30-24  West  Longitude.  Petitioner  is 
requested  to  provide  further  information 
to  demonstrate  that  Avon  is  a 
community  for  allotment  purposes. 
DATES:  Comments  must  be  filed  on  or 
before  October  13.  1998.  and  reply 
comments  on  or  before  October  28, 
1998. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  J.  Hayes,  Jr.,  8404 
Lee's  Ridge  Road.  Warrenton,  VA  20186. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
98-152.  adopted  August  12.  1998,  and 
released  August  21,  1998.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 


Reference  Center  (Room  239).  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
(  op\'  (.ontrac:tor.  International 
Transcription  Ser\  ices.  Inc.,  (202)  857- 
3800.  1231  20th  Street,  NW. 
Washington,  DC  20036. 

Provisions  of  the  Regulator\ 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Noti(.e  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  e.v  parte  contacts. 

For  information  regarding  proper 
filing  procedure?  for  comments,  see  47 
CFR  1.415  and  1  420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
)ohn  A.  Karousos. 

Chief.  Allorations  Branch.  Policy  and  Rules 
Diviiinn.  Mass  Media  Bureau 

|FK  Doc  98-22808  Filed  8-24-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  No.  970703165-8208-02;  I.D. 
062397A] 

RIN  0648-AKOO 

Taking  and  Importing  Marine 
Mammals;  Taking  of  Marine  Mammals 
Incidental  to  Power  Plant  Operations 

AGENCY:  National  Marine  Fisheries 

Ser\ice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule:  request  for 

comment  and  information. 

SUMMARY:  NMFS  has  received  an 
application  from  North  Atlantic  Energy 
Service  Corporation  (North  Atlantic)  for 
an  incidental  small  take  exemption 
under  the  Marine  Mammal  Protection 
Act  (MMPA)  to  take  a  small  number  of 
marine  mammals  incidental  to  routine 
operations  of  the  Seabrook  Station 
nuclear  power  plant.  Seabrook.  NH 
(Seabrook  Station).  By  this  document, 
NMFS  is  proposing  regulations  to  allow 
incidental  takes  of  certain  species  of 
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seals  at  a  level  up  to  2  percent  of  the 
potential  biological  removal  (PBR)  level 
for  harbor  seals,  which  is  currently 
approximately  34  animals.  In  order  to 
grant  the  exemption  and  issue  the 
regulations,  NMFS  has  preliminarily 
determined  that  these  takings  will  have 
a  negligible  impact  on  the  affected 
species  and  stocks  of  marine  mammals. 
NMFS  invites  comment  on  the 
application  and  proposed  regulations. 
DATES:  Comments  and  information  must 
be  postmarked  no  later  than  October  9, 
1998. 

ADDRESSES:  Comments  should  be 
addressed  to  Michael  Payne,  Chief, 
Marine  Mammal  Division.  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3226.  A  copy  of  the  application, 
draft  Environmental  Assessment  (EA) 
and  of  the  supporting  documents  may 
be  obtained  by  writing  to  this  address, 
or  by  telephoning  the  following 
contacts. 

Comments  regarding  the  burden-hour 
estimate  or  any  other  aspect  of  the 
collection  of  information  requirement 
contained  in  this  rule  should  be  sent  to 
the  preceding  individual  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  NOAA  Desk 
Officer,  Washington,  DC  20503. 
FOR  PURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead,  NMFS,  (301) 
713-2055.  or  Scott  Sandorf,  Northeast 
Regional  Office,  NMFS,  (978)  281-9388. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C.  1361  ef  seq.)  directs  NMFS  to 
allow,  upon  request,  the  incidental,  but 
not  intentional  taking  of  marine 
mammals  by  U.S.  citizens  who  engage 
in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  issued. 

Permission  may  be  granted  for  periods 
of  5  years  or  less  if  NMFS  finds  that  the 
taking  will  have  a  negligible  impact  on 
the  species  or  stock(s)  of  marine 
mammals  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  these  species  for 
subsistence  uses  and  that  regulations  are 
prescribed  setting  forth  the  permissible 
method  of  taking  and  the  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking. 

Summary  of  Request 

On  June  16.  1997.  NMFS  received  an 
application  for  an  incidental,  small  take 
exemption  under  section  101(a)(5)(A)  of 
the  MMPA  from  North  Atlantic  to  take 


marine  mammals  incidental  to  routine 
operations  of  the  Seabrook  Station. 
Seabrook  Station  is  a  single  unit.  1.150 
megawatt  nuclear  power  plant 
generating  facility  located  in  Seabrook. 
NH.  Cooling  water  for  plant  operations 
is  supplied  by  three  intake  structures 
approximately  1  mile  (1.6  km)  offshore 
in  about  60  ft  (18.3  m)  of  water.  During 
normal  power  operations  about  469.000 
gallons  per  minute  are  drawn  through 
the  intakes  to  a  19-ft  {5.8-m)  diameter. 
3-miie-long  (4.8  km)  tunnel  beneath  the 
seafloor  and  into  large  holding  bays 
(called  forebays)  at  the  power  plant. 
Lethal  takes  of  harbor  seals  (Pboca 
vitulina]  are  known  to  have  occurred 
and  are  expected  to  continue  to  occur  as 
the  animals  enter  the  cooling  water 
intake  structures  and  apparently  drown 
enroute  to  the  forebays.  Lethal  takes  of 
gray  seals  {Halichoerus  grypus),  harp 
seals  iPhoca  groenlandica],  and  hooded 
seals  [Cystophora  cristata)  have  also 
occurred. 

Each  of  the  three  seawater  intake 
structures  consists  of  a  velocity  cap  that 
is  connected  to  the  subterranean  intake 
tunnel  by  vertical  risers.  The  velocity 
intake  caps  are  30  ft  (9.1  m)  in  diameter 
and  rest,  mushroom-like,  on  top  of  9  ft 
(2.7  m)  diameter  risers  that  vertically 
descend  110  ft  (33.5  m)  to  connect  with 
the  horizontal  intake  tunnel.  The  bottom 
of  the  horizontal  intake  cap  openings  is 
10  ft  (3.05  m)  above  the  ocean  bottom, 
and  16-inch  (40.6-cm)  spaced  vertical 
bars  are  in  place  around  the  diameter  of 
the  intake  openings.  The  intent  of  the 
vertical  bars  is  to  reduce  the  amount  of 
large  debris  that  can  enter  the  intake. 
The  purpose  of  the  cooling  water  intake 
design  is  to  minimize  the  rate  of  water 
flow  at  the  entrance  to  the  intakes  and 
thereby  minimize  the  entrainment  of 
marine  organisms.  The  rate  of  water 
flow  at  the  edge  of  the  velocity  intake 
caps  during  normal,  continuous  power 
operations  is  about  0.5  ft  per  second 
(0.15  m/sec;0.3  knots). 

Because  the  structures  are  offshore 
and  submerged,  seals  have  not  been 
observed  entering  the  intakes,  but  they 
are  discovered  in  the  forebays  of  the 
station.  It  is  unknown  whether  the 
horizontal  flow  rate  at  the  entrance  to 
the  intakes  is  strong  enough  to  sweep 
seals  into  the  intakes.  The  animals  may 
swim  into  the  structures  in  pursuit  of 
prey  or  by  curiosity.  Once  inside  the 
velocity  cap.  the  rate  of  water  flow 
increa.ses  in  the  risers  and  intake  tunnel. 
The  accelerating,  downward  turning 
flow  and  the  low-light  conditions  may 
disorient  the  seals  and  may  inhibit  their 
escape  from  the  intakes.  For  an  object 
traveling  passively  with  the  water  flow, 
the  minimum  transit  time  from  the 
offshore  intake  velocity  cap  to  the 


forebay  is  approximately  80  minutes.  A 
seal  that  enters  the  intakes  and  is  unable 
to  find  its  way  out  would  not  be  able  to 
survive  the  transit  through  the  intake 
tunnel  to  the  plant. 

Though  Seabrook  Station  has  been  in 
commercial  operation  since  August 
1990.  no  seal  takes  were  known  to  have 
occurred  prior  to  1993,  when  the 
remains  of  two  seals  were  discovered.  In 
1994,  the  remains  of  seven  seals  were 
found,  and,  in  1995,  the  remains  of  six 
to  seven  were  found.  In  1996,  12  to  17 
animals  were  taken  and,  in  1997.  10 
seals  were  taken  at  the  facility.  Given 
that  the  local  abundance  of  harbor  seals 
is  known  to  be  increasing  and  given  that 
plant  operations  are  scheduled  to 
continue,  as  yet  unmodified,  takes  are 
likely  to  continue  to  occur  in  the 
coming  years.  The  expected  number  of 
future  takes  cannot  be  estimated  at  this 
point,  but  an  examination  of  past  years' 
takes  may  illustrate  a  trend  for 
upcoming  years. 

Comments  and  Responses 

NMFS  published  an  Advance  Notice 
of  Proposed  Rulemaking  (ANPR)  in  the 
Federal  Register  on  July  24.  1997  (62  FR 
39799).  A  30-day  comment  period  on 
the  ANPR  ended  on  August  25,  1997. 
NMFS  received  several  comments  on 
the  ANPR. 

Comment  1:  NMFS  should  establish 
specific  goals  and  timetables  for  any 
mitigation  measures  that  will  be 
incorporated  at  Seabrook  Station. 

Response:  If  NMFS  determines  that 
mitigation  measures  should  be 
implemented,  then  Seabrook  Station 
would  be  required  to  implement  such 
measures  within  a  prescribed  schedule. 
There  are  also  clear  and  concise 
guidelines  to  be  used  for  the  monitoring 
and  reporting  of  any  entrapped  seals.  A 
requirement  for  Seabrook  Station  to 
submit  a  decision  on  mitigation  measure 
alternatives  is  included  in  the  proposed 
rule. 

Comment  2:  The  proposed  lethal  take 
of  seals  over  a  5-year  period  would  have 
a  negligible  impact  on  the  affected 
populations. 

Response:  NMFS  concurs.  The 
projected  takes  of  any  of  the  four  species 
of  seals  appears  to  be  well  below  any 
calculated  PBR  level  for  the  species. 
NMFS  has  preliminarily  determined 
that  the  current  levels  of  take  are  not 
likely  to  adversely  effect  the  species  or 
stock  through  effects  on  annual  rates  of 
recruitment  or  survival. 

Comment  3:  If  and  when  acoustic 
harassment  devices  are  tested,  such 
testing  should  be  conducted  under  a 
scientific  research  permit  as  specified 
under  the  MMPA. 
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Response:  The  testing  and  use  of 
acoustic  harassment  devices  may 
require  a  scientific  research  permit  if 
such  testing  results  in  the  taking  of 
marine  mammals  not  authorized  by 
either  the  Small  Take  Authorization 
under  consideration  or  section  101(a)(4) 
of  the  MMPA.  Implementation  of  a 
monitoring  program  that  includes  a 
mitigation  requirement  to  use  an 
acoustic  harassment  device  in  order  to 
reduce  seal  mortality  would  not  require 
a  permit  under  section  104  of  the 
NflvIPA  if  it  did  not  result  in  the 
intentional  taking  of  a  marine  mammal. 

Comment  4:  Any  proposed 
authorization  should  include  not  only 
harbor  seals,  but  also  harp  seals  [Pboca 
groenlandica),  hooded  seals 
[Cystophora  cristata),  and  gray  seals 
[Halichaerus  grypus). 

Response:  NMFS  concurs.  Harbor, 
harp,  hooded,  and  gray  seals  are  all 
included  as  species  whose  take  would 
be  authorized  under  this  action. 

Description  of  the  Habitat  and  Marine 
Mammals  Affected  by  the  Activity 

A  description  of  the  U.S.  Atlantic 
coast  environment,  its  marine  mammal 
abundance,  distribution,  and  habitat  can 
be  found  in  the  draft  EA  on  this  subject 
and  is  incorporated  herein  by  reference. 
Additional  information  on  Atlantic 
coast  marine  mammals  can  be  found  in 
Waring  et  al.  (1997).  These  documents 
are  available  upon  request  (see 
ADDRESSES). 

Summary  of  Potential  Impacts 

Since  1993,  the  remains  of  37  to  43 
seals  have  been  discovered  in  Seabrook 
Station's  forebays  or  on  the  devices  used 
to  clean  the  forebays'  condenser  intake 
screens.  Human  access  to  the  forebays  is 
restricted  and  visibility  is  poor. 
Consequently,  intact  animals 
occasionally  go  undetected  in  the 
forebays,  and  pieces  of  hide  and  bones 
are  recovered  in  the  screen  washings  as 
the  animals  decompose,  causing 
uncertainty  in  the  total  number  of 
animals  taken  to  date.  The  remains  are 
turned  over  to  authorized  members  of 
the  Northeast  Marine  Mammal 
Stranding  Network  for  analysis  and 
disposal.  The  remains  of  two  gray  seals 
and  skull  fragments  of  two  harp  seals 
and  of  one  hooded  seal  have  been 
identified.  Twenty-seven  of  the  seals 
have  been  positively  identified  as 
harbor  seals.  For  the  animals  whose  ages 
could  be  determined,  the  majority  have 
been  young-of-the-year  harbor  seals, 
divided  fairly  equally  between  males 
and  females. 

It  is  proposed  that  the  annual 
authorized  takes  be  limited  to  a  fraction 
of  the  PBR  level  for  the  harbor  seal 


population.  Harbor  seals  constitute  the 
majority  of  the  animals  taken,  and  the 
comparatively  larger  U.S.  population 
size  best  lends  itself  to  evaluating  future 
trends  in  the  regional  seal  population. 
The  PBR  level  for  western  North 
Atlantic  harbor  seals  is  1,729.  The  gray 
seal,  whose  regional  population  is  not  as 
large  as  that  of  the  harbor  seal,  has  a 
PBR  level  of  122.  Harp  and  hooded  seals 
do  not  have  a  PBR  level  because  the 
minimum  population  size  in  U.S.  waters 
is  unknown.  The  limit  for  the  annual 
take  authorization  would  be  less  than 
2.0  percent  of  the  PBR  level  of  harbor 
seals,  or  approximately  34  seals.  Any 
takes  of  harbor,  gray,  harp,  and  hooded 
seals  would  count  against  the  same 
annual  take  authorization  limit  based  on 
a  proportion  of  the  harbor  seal  PBR 
level.  Thus,  takes  of  any  of  these  four 
seal  species  would  be  considered  to  be 
a  take  of  a  harbor  seal. 

Mitigation 

North  Atlantic  is  presently 
investigating  a  number  of  measures  to 
prevent  or  reduce  the  lethal  taking  of 
seals  at  Seabrook  Station.  To  date,  no 
preventative  measures  have  been 
implemented,  but  some  alternatives 
warrant  further  study.  Designs  of  a 
physical  barrier  system  and  an 
acoustical  deterrence  array  are  still 
being  evaluated.  These  alternatives  are 
being  reviewed  for  practicability  with 
regard  to  nuclear  power  safety,  costs, 
and  ability  to  withstand  the  high  energy 
offshore  environment. 

It  should  be  recognized  that,  due  to 
inherent  difficulties  in  designing, 
constructing,  and  maintaining  a 
structure  or  device  in  the  offshore  high 
energy  environment  of  the  intakes,  a 
reliable  and  durable  mitigation  system 
is  needed.  Any  chosen  mitigation 
measure  must  be  also  economically  and 
technologically  feasible  as  a  means  to 
affect  the  least  practicable  adverse 
impact.  To  ensure  that  any  mitigation 
method  that  may  be  employed  is 
feasible,  NMFS  proposes  to  require 
Seabrook  Station  to  use  this 
authorization  period  to  fully  explore 
any  feasible  mitigation  methods.  If  a 
method  or  combination  of  methods  is 
found  to  be  feasible,  it  must  also  be 
tested,  constructed,  deployed,  and  be 
operational  during  the  defined  schedule 
that  occurs  within  the  5-year 
authorization. 

If,  after  North  Atlantic  conducts  the 
appropriate  feasibility  studies,  it  is 
determined  that  no  mitigation  measure 
is  proven  to  be  feasible  due  to 
economic,  technological,  or  safety 
reasons,  then  at  the  next  renewal  of  the 
authorization,  NMFS  and  North  Atlantic 
must  explore  and  undertake  steps  to 


promote  the  conservation  of  the 
population  of  Gulf  of  Maine  seals  as  a 
whole.  These  measures  may  take  the 
form  of  studies  that  examine  population 
trends,  migration  patterns,  or  of  work 
that  may  enhance  the  sur\'ival  of  young- 
of-the-year  seals. 

Monitoring 

NMFS  proposes  to  require  Seabrook 
Station  personnel  to  continue  their 
efforts  to  monitor  the  station  for  the 
presence  of  entrapped  seals.  Timely 
awareness  of  a  taken  seal  allows  for  a 
more  comprehensive  evaluation  on  the 
level  of  takes  and  on  the  characteristics 
of  each  seal  that  occurs.  Seals  that  go 
undetected  in  the  intake  circulating 
water  system  can  decompose  and  fail  to 
be  noticed  during  examination  of  screen 
wash  debris.  Frequent  and  regular 
inspections  of  various  parts  of  the  intake 
circulating  water  system  allow  for  a 
greater  chance  of  detecting  a  seal,  thus 
providing  a  better  estimate  on  the  total 
number  of  animals  that  are  taken. 

This  monitoring  must  include 
continuing  the  twice  daily  visual 
inspections  of  the  circulating  water  and 
service  water  forebays  as  well  as  the 
daily  visual  inspection  of  the  outer 
transition  structure.  Screen  washings 
must  be  conducted  at  least  twice 
weekly.  Examination  of  the  screen  wash 
debris  must  be  conducted  to  determine 
if  any  seal  remains  are  present. 

Reporting  Requirements 

Seal  takes  would  be  required  to  be 
reported  to  NMFS  by  both  oral  and 
wTitten  notification.  NMFS  must  be 
notified  by  telephone  within  24  hours  of 
any  seal  takes  that  have  occurred  and  by 
letter  within  15  business  days.  The 
WTitten  notification  must  contain  the 
results  from  any  examinations 
conducted  by  qualified  members  of  the 
Marine  Mammal  Stranding  Network  as 
well  as  any  information  relating  to  the 
take. 

National  Environmental  Policv  Act 

(NEPA) 

A  draft  EA  has  been  prepared  for  this 
proposed  action.  A  copy  of  the  EA  is 
available  upon  request  (see  ADDRESSES). 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  described  in  the  Regulatory 
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Flexibility  Act.  If  implemented,  this  rule 
will  affect  only  North  Atlantic  Energy, 
and  an  undetermined  number  of 
contractors  providing  services  related  to 
plant  operation,  including  the 
monitoring  of  impacts  on  marine 
mammals.  Although  North  Atlantic 
Energy,  because  it  generates  in  excess  of 
4  million  megawatt-hours,  by  definition, 
is  not  a  small  business,  some  of  the 
affected  contractors  may  be  small 
businesses.  The  economic  impact  on 
these  small  businesses  is  dependent 
upon  the  award  of  contracts  for  such 
services.  The  economic  impact  cannot 
be  determined  with  certainty,  but  will 
either  be  beneficial  or  have  no  effect, 
directly  or  indirectly,  on  small 
businesses.  As  such,  a  regulatory 
flexibility  analysis  is  not  required. 

This  proposed  rule  contains 
collection-of-information  requirements 
subject  to  the  provisions  of  the 
Paperwork  Reduction  Act  (PRA)  and 
which  has  been  approved  by  the  Office 
of  Management  and  Budget  under 
control  number  0648-0151.  This  is  the 
requirement  for  an  annual  report. 
Requirements  for  reporting  on  seals  and 
seal  parts  found  and  on  mitigation 
measures  taken,  are  not  subject  to  the 
PRA  since  they  apply  only  to  a  single 
respondent  and  are  not  in  a  rule  of 
general  applicability. 

Notwitnstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displavs  a 
currently  valid  OMB  control  number. 

The  reporting  burden  for  this 
collection  is  estimated  to  be 
approximately  80  hours,  including  the 
time  for  gathering  and  maintaining  the 
data  needed  and  for  completing  and 
reviewing  the  collection  of  information. 
Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burdens, 
should  be  forwarded  to  NMFS  and  OMB 
(see  ADDRESSES). 


List  of  Subjects  in  50  CFR  Part  216 

Exports,  Fish,  Imports,  Indians, 
Labeling,  Marine  mammals.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Seafood,  Transportation. 

Dated:  .August  18.  1998 
Andrew  A,  Rosenberg, 

Dep  iityA  ssis  tant  A  dm  in  is  tra  tor  for  Fish  eries . 
\ational  Marine  Fisheries  Service. 

For  reasons  .set  forth  in  the  preamble, 
50  CFR  part  216  is  proposed  to  be 
amended  as  follows: 

PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  etseq..  unless 
otherwise  noted. 

2.  In  §  216.3,  a  new  definition  for 
"Administrator,  Northeast  Region"  is 
added  in  alphabetical  order  to  read  as 
follows: 

§216.3    Definitions. 

***** 

Administrator,  Northeast  Region 
means  Administrator,  Northeast  Region. 
National  Marine  Fisheries  Service,  One 
Blackburn  Drive.  Gloucester.  MA 
01930-2298. 
«         »         *         *         « 

3.  Subpart  L  is  added  to  read  as 
follows: 

Subpart  L— Taking  of  Marine  Mammals 
Incidental  to  Power  Plant  Operations 

Sec. 

216.130  Specified  activity,  specified 
geographical  region,  and  incidental  take 
levels. 

216.131  Effective  dates. 

216.132  Permissible  methods  of  taking. 

216.133  Prohibitions. 

216.134  Mitigation  requirements. 

216.135  Monitoring  and  reporting. 

216.136  Renewal  of  the  Letter  of 
Authorization. 

216.137  Modifications  to  the  Letter  of 
Authorization. 

216.138—216.139     (Reserved] 

Subpart  L— Taking  of  Marine  Mammals 
Incidental  to  Power  Plant  Operations 

§  21 6. 1 30    Specified  activity,  specified 
geographical  region,  and  incidental  take 
levels. 

(a)  Regulations  in  this  subpart  apply 
only  to  the  incidental  taking  of  harbor 
seals  [Phoca  vitulina),  gray  seals 
(Halichaerus  grypus),  harp  seals  [Phoca 
groenlandica).  and  hooded  seals 
[Cystophora  cristata)  by  U.S.  citizens 
engaged  in  power  plant  operations  at 
the  Seabrook  Station  nuclear  power 
plant,  Seabrook,  NH. 


(b)  The  incidental  take  of  harbor,  gray, 
harp,  and  hooded  seals  under  the 
activity  identified  in  this  section  is 
limited  to  2  percent  of  the  potential 
biological  removal  level  (see  definition 
in  50  CFR  229.2)  for  harbor  seals  for 
each  year  of  the  authorization.  Takes  of 
any  of  these  four  species  of  seals  would 
be  evaluated  as  a  take  of  a  harbor  seal 
for  the  purposes  of  this  take  limit 
definition. 

§  21 6. 1 31    Effective  dates. 

Regulations  in  this  subpart  are 
effective  from  October  1,  1998,  until 
October  1,2003. 

§  21 6. 1 32    Permissible  methods  of  taking. 

Under  a  Letter  of  Authorization  (LOA) 
issued  to  North  Atlantic  Energy  Services 
Corporation  for  Seabrook  Station,  the 
North  Atlantic  Energy  Services 
Corporation  may  incidentally,  but  not 
intentionally,  take  the  marine  mammals 
specified  in  §  216.130  in  the  course  of 
operating  the  station's  intake  cooling 
water  system. 

§216.133    Prohibitions. 

Notwithstanding  takings  authorized 
by  §  216.130(a)  and  by  the  Letter  of 
Authorization,  issued  under  §  216.106, 
the  following  activities  are  prohibited: 

(a)  The  taking  of  harbor  seals,  gray 
seals,  harp  seals,  and  hooded  seals  that 
is  other  than  incidental. 

(b)  The  taking  of  any  marine  mammal 
not  authorized  in  this  applicable 
subpart  or  by  any  other  law  or 
regulation. 

(c)  The  violation  of,  or  failure  to 
comply  with,  the  terms,  conditions,  and 
requirements  of  this  part  or  a  Letter  of 
Authorization  issued  under  §  216.106. 

§216.134    Mitigation  requirements. 

The  holder  of  the  Letter  of 
Authorization  is  required  to  report, 
within  6  months  from  the  issuance  of  a 
final  rule,  to  NMFS,  on  possible 
mitigation  measures  effecting  the  least 
practicable  adverse  impact  on  the  seals 
specified  in  §  216.130.  The  report  shall 
also  include  a  recommendation  of 
which  such  measures,  if  any,  the  holder 
could  feasiblely  implement.  After 
submission  of  such  report,  NMFS  shall 
determine  whether  the  holder  of  the 
LOA  must  implement  measures  to  effect 
the  least  practicable  adverse  impact  on 
the  seals.  If  NMFS  determines  that  such 
measures  must  be  implemented  then 
NMFS  shall  specify,  after  consultation 
with  the  holder  of  the  LOA,  the 
schedule  and  other  conditions  for 
implementation  of  the  measures. 
Implementation  of  such  measures  must 
be  completed  no  later  than  42  months 
after  the  date  of  issuance  of  the  final 
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rule  or  at  the  closest  scheduled  plant 
outage  before  or  after  that  date.  Failure 
of  the  holder  of  the  LOA  to  implement 
such  measures  in  accordance  with  the 
NMFS  specifications  may  be  grounds  to 
invalidate  the  LOA. 

§  216.135    Monitoring  and  reporting. 

(a)  The  holder  of  the  Letter  of 
Authorization  is  required  to  cooperate 
with  NMFS  and  any  other  Federal,  state, 
or  local  agency  monitoring  the  impacts 
of  the  activity  on  harbor,  gray,  harp,  or 
hooded  seals. 

(b)  The  holder  of  the  Letter  of 
Authorization  must  designate  a 
qualified  individual  or  individuals, 
approved  in  advance  by  the  Northeast 
Regional  Administrator,  NMFS,  to 
observe  and  record  any  marine 
mammals  that  occur  in  the  intake 
circulating  system,  including  the  outer 
transition  structure,  both  forebays,  and 
any  marine  mammals  observed  as  a 
result  of  screen  washings  conducted. 

(c)  The  holder  of  the  LOA  must 
conduct  at  least  two  daily  visual 
inspections  of  the  circulating  water  and 
service  water  forebays. 

(d)  The  holder  of  the  LOA  must 
conduct  at  least  daily  inspections  of  the 
outer  transition  structure. 

(e)  The  holder  of  the  LOA  must 
conduct  screen  washings  at  least  twice 
weekly.  Examination  of  the  screen  wash 
debris  must  be  conducted  to  determine 
if  any  seal  remains  are  present. 

(f)  The  holder  of  the  LOA  must  report 
orally  to  the  Northeast  Regional 
Administrator,  NMFS,  by  telephone  or 
other  acceptable  means,  any  seals  or 
seal  parts  or  other  marine  mammals  or 
marine  mammal  parts  found  in  the 
locations  specified  in  §  216.135[b)  or  at 
any  other  locations  on  the  property  of 
the  holder  of  the  LOA,  or  through  the 
inspection  required  by  §  216.135(b) 
through  (e).  Such  oral  reports  must  be 
made  within  24  hours  of  finding  the  seal 
or  seal  parts,  or  other  marine  mammal 
or  marine  mammal  parts. 

(g)  The  holder  of  the  LOA  must 
arrange  to  have  a  necropsy  examination 
performed  by  qualified  individuals  on 
any  seal  or  seal  parts  or  marine  mammal 
or  marine  mammal  parts  recovered 
through  monitoring  as  specified  under 

§  216.135(b)  through  (e). 

(h)  The  holder  oT  the  LOA  must  also 
provide  written  notification  to  the 
Northeast  Regional  Administrator, 
NMFS,  of  such  seals  or  seal  parts  or 
marine  mammal  or  mammal  parts  found 
within  15  business  days  from  the  time 
of  the  discovery.  This  report  must 
contain  the  results  of  any  examinations 
or  necropsies  of  the  marine  mammals  as 
well  as  any  other  information  relating  to 
the  circumstances  of  the  take. 


(i)  An  armual  report  on  mitigation 
measures  to  effect  the  least  practicable 
adverse  impact  on  the  seals  that  have 
been  implemented  or  are  being 
considered  for  implementation  pursuant 
to  the  requirements  specified  at 
§  216.134  must  be  submitted  to  the 
Northeast  Regional  Administrator, 
NMFS,  within  30  days  prior  to  the 
expiration  date  of  the  issuance  of  the 
LOA. 

§  21 6. 1 36    Renewal  of  the  Letter  of 
Authorization. 

(a)  A  Letter  of  Authorization  issued 
under  §216.106  for  the  activity 
identified  in  §  216.130(a)  may  be 
renewed  annually  provided  the 
following  conditions  and  requirements 
are  satisfied: 

(1)  Timely  receipt  of  the  reports 
required  under  §  216.135,  which  have 
been  reviewed  by  the  Northeast 
Regional  Administrator,  and  determined 
to  be  acceptable; 

(2)  A  determination  that  the 
maximum  incidental  take  authorizations 
in  §  216.130(b)  will  not  be  exceeded; 
and 

(3)  A  determination  that  research  on 
mitigation  measures  required  under 

§  216.134(a)  and  the  Letter  of 
Authorization  have  been  undertaken. 

(b)  If  the  species'  annual  incidental 
take  authorization  is  exceeded,  NMFS 
will  review  the  documentation 
submitted  under  §  216.135.  to  determine 
that  the  taking  is  not  having  more  than 

a  negligible  impact  on  the  species  or 
stock  involved.  If  such  taking  is 
determined  to  be  not  having  more  than 
a  negligible  impact  on  the  species  or 
stock  involved,  the  LOA  may  be 
renewed  provided  other  conditions  and 
requirements  specified  in  §  216.136(a) 
are  satisfied,  and  provided  that  any 
modifications  of  the  LOA  that  may  be 
required  are  done  pursuant  to  §  216.137. 

(c)  Notice  of  issuance  of  a  renewal  of 
the  Letter  of  Authorization  will  be 
published  in  the  Federal  Register 
within  30  days  of  issuance. 

§  21 6. 1 37    Modifications  to  the  Letter  of 
Authorization. 

(a)  In  addition  to  complying  with  the 
provisions  of  §  216.106,  except  as 
provided  in  paragraph  (b)  of  this 
section,  no  substantive  modification, 
including  withdrawal  or  suspension,  to 
the  Letter  of  Authorization  issued 
pursuant  to  §  216.106  and  subject  to  the 
provisions  of  this  subpart  shall  be  made 
until  after  notice  and  an  opportunity  for 
public  comment.  For  purposes  of  this 
paragraph,  renewal  of  a  Letter  of 
Authorization  under  §  216.136,  without 
modification,  is  not  considered  a 
substantive  modification. 


fb)  If  NMFS  determines  that  an 
emergency  exists  that  poses  a  significant 
risk  to  the  well-being  of  the  species  or 
stocks  of  marine  mammals  specified  in 
§  216.130,  the  Letter  of  Authorization 
issued  pursuant  to  §  216.106.  or 
renewed  pursuant  to  this  section  may  be 
substantively  modified  without  prior 
notice  and  an  opportunity  for  public 
comment.  Notification  will  be  published 
in  the  Federal  Register  subsequent  to 
the  action. 

§§216.13»— 216.139  [Reserved] 

[FR  Doc  98-22778  Filed  8-24-98;  8:45  am) 
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National  Oceanic  and  Atnnospheric 
Administration 
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Pacific  Fishery  Management  Council; 
Public  Hearings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Public  hearings;  request  for 

comments. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  (Council)  will 
convene  six  public  hearings  on  Draft 
Amendment  11  to  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(PCGFMP)  and  Draft  Amendment  8  to 
the  Northern  Anchovy  Fishery 
Management  Plan  (NA  FMP)  and  its 
draft  supplemental  environmental 
impact  statement  (draft  SEIS). 
DATES:  Written  comments  will  be 
accepted  until  September  9.  1998.  The 
hearings  will  be  held  from  September  8 
to  September  10,  1998.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  Comments  should  be  sent  to 
Mr.  Lawrence  D.  Six,  Executive 
Director.  Pacific  Fisher>'  Management 
Council,  2130  SW  Fifth  Avenue.  Suite 
224.  Portland,  OR  97201;  telephone 
(503)  326-6352.  Written  comments  sent 
to  the  Council  should  be  received  by 
Wednesday,  September  9.  1998.  to 
assure  time  for  copying  and  distribution 
before  final  consideration  of  the 
amendments  by  the  Council.  Copies  of 
the  draft  amendments  and  the  anchov>' 
SEIS  are  available  from  the  Council 
office. 

Comments  may  also  be  provided 
during  the  Council  meeting.  September 
14-18,  1998.  at  the  Red  Lion 
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Sacramento  Inn,  1401  Arden  Way, 
Sacramento.  CA. 

The  hearings  will  be  held  in 
California,  Washington,  and  Oregon.  See 
SUPPLEME^4TARy  INFORMATION  for  specific 
hearing  locations  and  for  special 
accommodations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council,  at 
(503) 326-6352. 

SUPPLEMENTARY  INFORMATION:  The 
Council  will  hold  public  hearings  on 
Draft  Amendment  11  to  the  PCGF  FMP 
and  Draft  Amendment  8  to  the  Northern 
Anchovy  N'A  FMP  and  the  associated 
draft  SEIS.  Both  of  these  amendments 
contain  proposed  measures  to  address 
the  new  requirements  of  the  Magnuson- 
Stevens  Fisher)'  Conservation  and 
Management  Act. 

Draft  Amendment  11  proposes  to 
redefine  "overfishing,"  "overfished," 
"optimum  yield."  and  other  terms;  and 
would  revise  the  procedures  for  setting 
annual  harvest  levels.  The  amendment 
would  describe  and  identify-  essential 
fish  habitat  and  establish  procedures  for 
implementing  regulations  to  minimize 
adverse  effects  of  fishing  on  such 
habitat.  The  amendment  would  also 
identify  procedures  for  implementing 
regulations  to  reduce  bycatch  and  to 
establish  permits  for  fishing  for  or 
processing  groundfish  should  the 
Council  determine  that  additional 
permit  requirements  would  be 


beneficial.  The  amendment  would  also 
authorize  reserving  a  portion  of  the 
acceptable  biological  catch  for  use  in 
scientific  research. 

In  addition,  the  Council  proposes  to 
amend  the  NA  FMP  to  add  Pacific 
sardine,  Pacific  (chub)  mackerel,  jack 
mackerel,  and  market  squid  to  the 
management  unit.  The  NA  FMP  divides 
the  species  into  two  general  categories; 
(1)  Actively  managed  species,  those  that 
require  a  limit  on  catch  established  by 
Federal  regulations,  and  (2)  monitored 
only  species,  those  that  are  adequately 
managed  without  Federal  regulatory 
measures  on  catch  limits.  The  NA  FMP 
provides  for  moving  species  from  one 
category  to  another  as  biological  and 
economic  circumstances  change  by 
means  of  a  framework  process.  The 
name  of  the  NA  FMP  would  be  changed 
to  the  Coastal  Pelagics  Fishery 
Management  Plan.  The  amendment 
would  also  redefine  "overfishing," 
"overfished,"  "optimum  yield,"  and 
other  terms;  and  would  revise  the 
procedures  for  setting  annual  harvest 
levels.  The  amendment  would  describe 
and  identify  essential  fish  habitat  and 
establish  procedures  for  implementing 
regulations  to  minimize  adverse  effects 
of  fishing  on  such  habitat. 

Dates,  Times,  and  Locations 

The  public  hearings  will  be  held  on: 


Tuesday,  September  8,  1998,  6:00 
p.m.,  at  the  Doubletree  Hotel,  1929 
Fourth  Street,  Eureka,  CA; 

Tuesday.  September  8,  1998.  6:00 
p.m..  at  the  California  Department  of 
Fish  and  Game,  330  Golden  Shore,  Suite 
50,  Long  Beach,  CA; 

Wednesday,  September  9,  1998,  6:00 
p.m.,  at  the  California  Department  of 
Fish  and  Game,  20  Lower  Ragsdale 
Drive,  Suite  100,  Monterey,  CA; 

Wednesday,  September  9,  1998,  6:00 
p.m.,  at  the  NMFS  Regional  Office,  7600 
Point  Way  NE,  Building  9,  Seattle,  WA; 

Thursday.  September  9,  1998,  6:00 
p.m.,  at  the  Red  Lion  Inn,  400  Industry 
Street,  Astoria,  OR;  and 

Friday,  September  11,  1998,  2:00 
p.m.,  at  the  Holiday  Inn,  400  North 
Coast  Highway,  Newport,  OR. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  John  Rhoton  at 
(503)  326-6352  at  least  5  days  prior  to 
the  meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  14,  1998. 
Bruce  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-22831  Filed  8-24-98:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Yellow  Band  Mine;  Dillon  Ranger 
District;  Beaverhead  County,  MT 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice,  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  to  evaluate  the 
environmental  effects  of  a  proposed 
mine  operation,  and  to  ensure  that 
reasonable,  practicable  measures  are 
incorporated  into  the  mine  plan  for 
protection  and  reclamation  of  surface 
resources. 

DATES:  Initial  comments  concerning  the 

scope  of  the  analysis  should  be  received 

in  writing  no  later  than  September  11, 

1998. 

ADDRESSES:  Send  written  comments  to 

Deborah  L.R.  Austin,  Forest  Supervisor, 

Beaverhead-Deerlodge  National  Forest, 

420  Barrett  Street,  Dillon,  MT  59725- 

3572. 

FOR  FURTHER  INFORMATION  CONTACT: 

Katie  Bump,  Environmental  Analysis 

Team  Leader,  Dillon  Ranger  District,  at 

the  above  address,  or  phone:  (406)  683- 

3955. 

SUPPLEMENTARY  INFORMATION:  The  Forest 

Servicfe  will  process  a  proposed  plan  of 
operations  for  a  small-scale  open  pit 
mine  and  cyanide  heap  leaching  facility, 
subject  to  constraints  given  by 
applicable  laws  and  policies,  and  in  the 
1986  Beaverhead  National  Forest  Land 
and  Resource  Management  Plan. 

The  EIS  will  examine  the  effects  of 
the  proposal  and  alternatives.  The 
primary  purpose  of  this  analysis  is  to 
evaluate  the  environmental  effects  of  the 
proposed  mine  operation,  and  ensure 
that  reasonable,  practicable  measures 
are  incorporated  into  the  mine  plan  for 
protection  and  reclamation  of  surface 
resources.  The  Forest  Service  will 


approve  the  proposal  if  it  complies  with 
applicable  legal  requirements. 

The  mine  was  proposed  bv  Yellow 
Band  Mines  Inc.  in  T.  6  S.  R"  11  W.  Sec. 
2  SE  MPM,  in  the  French  Creek  drainage 
of  the  southeast  Pioneer  Mountains, 
about  14  miles  northwest  of  Dillon.  The 
project  would  involve  disturbing  no 
more  than  5  acres  at  a  time  in  the  mine 
area,  and  a  cyanide  heap  leach  facility 
on  less  than  5  acres. 

Scoping  for  the  proposed  action  began 
with  parties  on  the  Forest  Service  and 
State  of  Montana  Dept.  of 
Environmental  Quality  mailing  lists 
being  notified  by  mail,  in  addition  to 
news  releases.  A  public  field  tour  of  the 
mine  site  was  held  August  7.  Copies  of 
the  proposed  mining  plan  of  operations 
are  available  on  request. 

Some  potential  issues  have  been 
identified  to  date.  The  mine  is  located 
within  the  municipal  watershed  of  the 
City  of  Dillon.  Possible  contamination  of 
underground  and  surface  water  by 
cyanide  from  the  leaching  process  is  a 
concern.  Sediment  from  areas  disturbed 
by  mine  operations  is  also  a  concern  in 
the  drainage;  French  Creek  is  habitat  for 
a  sensitive  fish  species,  westslope 
cutthroat  trout.  The  mine  area  is  also 
habitat  for  a  sensitive  plant  species, 
Lemhi  beardtongue.  Bats  are  present  in 
at  least  one  of  the  mine  openings.  Road 
safety  on  the  Forest  Road  below  the 
mine  area  is  a  concern.  Noxious  weeds 
are  present  in  the  mine  area.  French 
Creek  Cave  is  just  north  of  the  mine 
area. 

The  operator  has  applied  for  a  license 
to  operate  a  cyanide  facility,  and  a 
Montana  Pollution  Discharge 
Elimination  System  (MPDES)  permit  to 
the  State  of  Montana  Department  of 
Environmental  Quality. 

Public  participation  is  important  to 
the  analysis.  Part  of  the  goal  of  public 
involvement  is  to  identify  additional 
issues  and  to  refine  the  general, 
tentative  issues  identified  above.  People 
may  visit  with  Forest  Service  officials  at 
any  time  during  the  analysis  and  prior 
to  the  decision.  Two  periods  are 
specifically  designated  for  comments  on 
the  analysis:  (1)  during  the  scoping 
process  and  (2)  during  the  draft  EIS 
comment  period. 

During  the  scoping  process,  the  Forest 
Service  is  seeking  information  and 
comments  from  Federal,  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 


or  affected  by  the  proposed  action.  The 
United  States  Fish  and  Wildlife  Ser\'ice 
will  be  consulted  concerning  effects  to 
threatened  and  endangered  species.  The 
agencies  invite  written  comments  and 
suggestions  on  this  action,  particularly 
in  terms  of  identification  of  issues  and 
alternative  development. 

In  addition  to  the  proposed  action,  a 
range  of  alternatives  will  be  developed 
in  response  to  issues  identified  during 
scoping.  One  of  these  will  be  the  "no 
action"  alternative,  in  which  the  mine 
would  not  be  developed.  The  Forest 
Service  will  analyze  and  document  the 
direct,  indirect,  and  cumulative  effects 
of  all  alternatives. 

The  Forest  Service  will  continue  to 
involve  the  public  and  will  inform 
interested  and  affected  parties  as  to  how 
they  may  participate  and  contribute  to 
the  final  decision.  Another  formal 
opportunity  for  response  will  be 
provided  following  completion  of  a 
draft  EIS. 

The  draft  EIS  should  be  available  for 
review  in  December.  1998.  The  final  EIS 
is  scheduled  for  completion  in  June, 
1999. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v. 
NRDC.  435  U.S.  519.  533  IJ978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  are  not  raised  until 
after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  bv  the  courts.  City 
ofAngoon  v.  Hodel,  803  F.2d  1016. 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
those  interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  substantive 
comments  and  objections  are  made 
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available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  Beaverhead-Deerlodge  Forest 
Supervisor  is  the  responsible  official 
who  will  make  the  decision.  She  will 
decide  on  this  proposal  after 
considering  comments  and  responses, 
environmental  consequences  discussed 
in  the  Final  EIS,  and  applicable  laws, 
regulations,  and  policies.  The  decision 
and  reasons  for  the  decision  will  be 
documented  in  a  Record  of  Decision. 

Dated:  August  17.  1998. 

Deborah  L.R.  Austin. 

Forest  Supervisor.  Beaverhead-Deerlodge 
National  Forest. 

|FR  Doc.  98-22734  Filed  8-24-98;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Upper  Charley  Subwatershed 
Ecosystem  Restoration  Projects 
Umatilla  National  Forest,  Garfield 
County,  Washington 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposed  action  to 
implement  ecosystem  restoration 
projects,  designed  to  promote  healthy 
watershed  conditions,  within  the  Upper 
Charley  subwatershed.  The  project  area 
is  located  on  the  Pomeroy  Ranger 
District  approximately  10  air  miles 
southeast  of  Pomeroy,  Washington. 

Proposed  project  activities  consist  of 
in-channel  fish  habitat  projects, 
hydrologic  stability  projects  (road 
obliteration,  road  re-alignment/ 
reconstruction),  wildlife  enhancement 
projects,  range  improvements,  noxious 


weed  treatments,  recreation 
opportunities,  landscape  prescribed  fire, 
and  restoration  of  forest  stand  structure/ 
composition  using  a  variety  of 
silvicultural  treatments  including 
commercial  timber  harvest.  The 
proposed  action  is  designed  to  reduce 
risks  to  ecosystem  sustainability, 
prevent  further  degradation  of  forest 
health,  reduce  risks  of  catastrophic 
wildfire,  improve  or  maintain  aquatic 
and  terrestrial  habitat,  manage  access  to 
protect  wildlife,  and  provide  some 
economic  return  to  local  economies. 

The  EIS  will  tier  to  the  1990  Land  and 
Resource  Management  Plan  FEIS  for  the 
Umatilla  National  Forest,  which 
provides  overall  guidance  for  forest 
management  of  the  area. 
DATES:  Written  comments  concerning 
the  scope  of  the  analysis  should  be 
received  on  or  before  September  24, 
1998. 

ADDRESSES:  Send  written  comments  and 
suggestions  to  the  Responsible  Official. 
Monte  Fujishin,  District  Ranger, 
Pomeroy  Ranger  District,  71  West  Main 
Street,  Pomeroy  Washington,  99347. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randall  Walker,  Project  Team  Leader, 
Pomeroy  Ranger  District.  Phone:  (509) 
843-1891. 

SUPPLEMENTARY  INFORMATION:  The 
decision  area  contains  approximately 
7.650  acres  within  the  Umatilla  National 
Forest  in  Garfield  County,  Washington. 
It  is  within  the  boundary  of  the  Upper 
Charley  subwatershed  of  the  Asotin 
watershed.  The  legal  description  of  the 
decision  area  is  as  follows:  Sections  11- 
14,  22-28.  and  33-36  Township  9 
North,  Range  42  East;  and  Sections  8, 
17-20  and  30  Tovraship  9  North,  Range 
43  East,  and  Sections  3  and  4  Township 
8  North,  Range  42  East,  W.M.  surveyed. 
All  proposed  activities  are  outside  the 
boundaries  of  any  roadless  or 
wilderness  areas. 

Fish  habitat  projects  include  in- 
channel  restoration,  pond  construction, 
and  stabilization  of  streambanks. 
Proposed  hydrologic  stability  projects 
include  14.04  miles  of  road  obliteration, 
13  miles  of  road  reaUgnment/ 
reconstruction,  and  revegetation  of  cut 
and  fill  slopes.  Snag  creation, 
construction  of  cisterns  for  non-big 
game  species  and  prescribed  burning  for 
elk  habitat  are  proposed  to  enhance 
wildlife  habitat.  Noxious  weed 
treatments  to  help  restore  biodiversity 
and  productivity  of  native  plant  species 
are  also  included  in  the  proposed 
action.  A  variety  of  silvicultural 
methods  would  treat  approximately 
4,492  acres  within  the  area. 
Approximately  4.3  miles  of  temporary 
road  construction  is  proposed  to  access 


timber  harvest  areas  (all  temporary 
roads  would  be  obliterated  following 
completion  of  sale  activities),  and 
approximately  7.71  miles  of  existing 
non-system  roads  would  be  added  to  the 
transportation  system  for  future  project 
use.  This  proposal  also  includes 
prescribed  burning  within  harvest  units 
(3,554  acres)  and  outside  of  harvest 
units  (2,000  acres)  to  reduce  the 
potential  for  future  wildfires,  prepare 
sites  for  regeneration,  enhance  wildlife 
habitat  and  maintain  forest  health  by 
bringing  fuel  levels  closer  to  their 
historic  levels. 

An  estimated  18.2  million  board  feet 
of  timber  would  be  commercially 
harvested  on  approximately  3,554  acres. 
Proposed  silvicultural  treatments  are 
briefly  described  as  follows: 

Precommercial  Thinned:  Saplings 
would  be  thinned  to  a  tree  per  acre 
variable  spacing  to  promote  growth  and 
provide  a  sustainable  species 
composition.  This  treatment  is  proposed 
on  938  acres. 

Thin  from  Below:  Thinning  of  stand  to 
recommended  stocking  level  (listed  by 
residual  square  feet  of  basal  area  per 
acre).  This  would  be  accomplished  by 
leaving  the  largest  and  healthiest  trees 
on  each  microsite.  This  treatment  is 
proposed  on  885  acres. 

Uneven-aged  Management:  Stand 
densities  would  be  reduced  to  60-100 
square  feet  of  basal  area  per  acres  by 
removing  the  least  vigorous  trees  greater 
than  7  inches  DBH.  This  treatment  is 
proposed  on  2.176  acres. 

Snelterwood  Group  Selection: 
Windfirm  trees  favoring  western  larch 
and  ponderosa  pine  would  be  retained 
as  groups  and  individuals.  Openings 
from  one-half  to  four  acres  would  occur 
in  areas  of  insect  and  disease  pockets 
and  low  vigor  fir  thickets.  This 
treatment  is  proposed  on  493  acres. 
For  all  harvest  treatments  existing 
snags  and  large  down  wood  would  be 
left  on  site.  Ponderosa  pine  and  western 
larch  would  be  the  preferred  species  for 
leave  trees.  All  trees  greater  than  21 
inches  DBH  would  be  left  in  the 
ponderosa  pine  and  Douglas-fir 
biophysical  groups  (both  are  below  their 
historic  range  of  variability).  Thinning 
of  saplings  would  occur  after  harvest. 
The  proposed  action  will  tier  to  the 
FEIS  and  Umatilla  Forest  Plan,  as 
amended,  which  provides  goals, 
objectives,  standards,  and  guidelines  for 
the  various  activities  and  land 
allocations  on  the  forest.  In  the  project/ 
analysis  area  there  are  eight  designated 
management  areas  (MAs):  A6,  A9,  Cl, 
C3.  C3A,  C4,  C5  and  E2.  Management 
area  A6-Developed  Recreation  is 
managed  to  provide  recreation 
opportunities  that  are  dependent  on  the 
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development  of  structural  facilities  for 
user  convenience  (no  timber  harvest  is 
allowed).  A9-Special  Interest  Area  is 
managed  to  preserve  and  interpret  areas 
of  significant  cultural,  historical, 
geological,  botanical,  or  other  special 
characteristics  for  educational,  scientific 
and  public  enjoyment  purposes  (no 
timber  harvest  allowed).  Cl-Dedicated 
Old  Growth  is  managed  to  provide  and 
protect  sufficient  suitable  habitat  for 
wildlife  species  dependent  upon  mature 
and/or  overmature  forest  stands  and 
promote  a  diversity  of  vegetative 
conditions  for  such  species  (no  timber 
harvest  allowed).  C3-Big  Game  Winter 
Range  is  managed  to  provide  high  levels 
of  potential  habitat  effectiveness  and 
high  quality  forage  for  big  game  species 
(timber  harvest  is  allowed).  C3A- 
Sensitive  Big  Game  Winter  Range  is 
managed  to  provide  high  levels  of 
potential  habitat  effectiveness  (timber 
harvest  allowed  only  under  catastrophic 
conditions).  C4-Wildlife  Habitat  is 
managed  to  provide  high  levels  of 
potential  habitat  effectiveness  for  big 
game  and  other  wildlife  species  with 
emphasis  on  size  and  distribution  of 
habitat  components  (timber  harvest  is 
allowed).  C5-Riparian  is  managed  to 
maintain  or  enhance  water  quality,  and 
produce  a  high  level  of  potential  habitat 
capability  for  all  species  of  fish  and 
wildlife  within  the  designated  riparian 
habitat  areas  while  providing  for  a  high 
level  of  habitat  effectiveness  for  big 
game  (limited  timber  harvest  is 
allowed).  E2-Timber  and  Big  Game  is 
managed  to  emphasize  production  of 
wood  fiber  (timber),  encourage  forage 
production,  and  maintain  a  moderate 
level  of  big  game  and  other  wildlife 
habitat  (timber  harvest  is  allowed). 
Timber  harvest  for  the  proposed  action 
would  only  take  place  in  management 
areas  C3  and  E2. 

The  Forest  Service  will  consider  a 
range  of  alternatives.  One  of  these  will 
be  the  "no  action"  alternative  in  which 
none  of  the  proposed  activities  would 
be  implemented.  Additional  alternatives 
will  examine  varying  levels  and 
locations  for  the  proposed  activities  to 
achieve  the  proposal's  purposes,  as  well 
as  to  respond  to  the  issues  and  other 
resource  values. 

Preliminary  Issues:  Tentatively,  the 
preliminary  issues  identified  are  briefly 
described  below: 

1.  Wildlife  Habitat— What  effects 
would  timber  harvest  and  prescribed 
burning  have  on  big  game  and  non-game 
habitat? 

2.  Ecosystem  Sustainability — How 
would  the  proposed  activities  effect 
ecosystem  sustainability  and  forest 
health? 


3.  Air  Quality — What  effects  would 
landscape  prescribed  burning  have  on 
air  quality? 

4.  Water  Quality/Riparian  Habitat — 
How  would  water  quality,  flow, 
temperature,  timing  and  riparian  habitat 
conditions  be  effected  by  the  proposed 
activities? 

5.  Threatened,  Endangered  and 
Sensitive  (TES)  Species — What  effect 
will  the  proposed  activities  have  on  TES 
species  and  what  opportunities  exist  to 
improve  habitat? 

6.  Road  Management — What 
opportunities  exist  to  obliterate  roads 
and  reduce  road  density  in  the 
subwatershed? 

7.  Noxious  Weeds — What  effects 
would  the  proposed  activities  have  on 
noxious  weed  populations? 

This  list  will  be  verified,  expanded,  or 
modified  based  on  public  scoping  and 
interdisciplinary  review  of  this 
proposal. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis,  beginning  with  the  scoping 
process  (40  CFR  1501.7).  Initial  scoping 
began  with  the  project  listing  in  the 
1997  Winter  Edition  of  the  Umatilla 
National  Forest's  Schedule  of  Proposed 
Actions.  A  public  meeting  will  be 
scheduled  for  September.  1998  to 
discuss  the  project,  other  meetings  will 
be  scheduled  as  needed.  This 
environmental  analysis  and  decision 
making  process  will  enable  additional 
interested  and  affected  people  to 
participate  and  contribute  to  the  final 
decision.  The  public  is  encouraged  to 
take  part  in  the  process  and  is 
encouraged  to  visit  with  Forest  Service 
officials  at  any  time  during  the  analysis 
and  prior  to  the  decision.  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal, 
State,  local  agencies,  and  other 
individuals  or  organizations  who  may 
be  interested  in,  or  affected  by  the 
proposal.  This  input  will  be  used  in 
preparation  of  the  Draft  EIS.  The 
scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identify-ing  major  issues  to  be 
analyzed  in  depth. 

3.  Identifying  issues  which  have  been 
covered  by  a  relevant  previous 
environmental  analysis. 

4.  Considering  additional  alternatives 
based  on  themes  which  will  be  derived 
from  issues  recognized  during  scoping 
activities. 

5.  Identifying  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e.  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  to  the 


public  for  review  by  January.  1999.  At 
that  time,  the  EPA  will  publish  a  Notice 
of  Availability  of  the  Draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  Draft  EIS  will  be  45  days  from  the 
date  the  EPA  publishes  the  Notice  of 
Availability  in  the  Federal  Register.  It  is 
important  that  those  interested  in  the 
management  of  the  Umatilla  National 
Forest  participate  at  that  time. 

The  Final  EIS  is  scheduled  to  be 
completed  by  May.  1999.  In  the  Final 
EIS.  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  Draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal. 

The  Forest  Ser\'ice  believes  it  is 
important  to  give  reviewers  notice,  at 
this  early  stage,  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  Draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  the  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Model.  803 
f.  2d  1016.  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc,  v.  Harris.  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 
Final  EIS. 

To  assist  the  Forest  Ser\'ice  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  Draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  Draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
Draft  EIS  or  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  (Reviewers  may  wish  to  refer 
to  the  Council  on  Envirormiental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points). 

The  Forest  Service  is  the  lead  agency. 
Monte  Fujishin,  District  Ranger,  is  the 
Responsible  Official.  As  the  Responsible 
Official,  he  will  decide  which,  if  any.  of 
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the  proposed  projects  will  be 
implemented.  He  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  Forest  Ser\'ice  Appeal 
Regulations  (36  CFR  part  215). 

Dated.  .August  17.  1998. 
Monte  Fujishin. 

District  Banger. 

IFR  Doc.  98-22736  Filed  8-24-98;  8:45  ami 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

USDA,  Forest  Service,  USDI,  National 
Park  Service;  Notice  of  Transfer  of 
Administrative  Jurisdiction,  Coconino 
National  Forest  and  Walnut  Canyon 
National  Monument 

SUMMARY:  The  Forest  Service  previously 
had  administrative  jurisdiction  over 
1,279  acres,  more  or  less,  as  depicted  on 
the  map  entitled,  "Boundary  Proposal — 
Walnut  Canyon  National  Monument," 
numbered  360/80,010,  and  dated 
September  1994.  The  National  Park 
Service  formerly  had  administrative 
jurisdiction  on  54  acres,  more  or  less,  as 
shown  on  the  same  map.  Notice  is 
hereby  given  that,  pursuant  to  the 
provisions  of  Section  208  of  Pub.  L. 
104-333,  110  Stat.  4093,  administrative 
jurisdiction  on  the  1,279  acres  is  now  in 
the  National  Park  Service,  and 
administrative  jurisdiction  on  the  54 
acres  is  now  in  the  Forest  Service.  Both 
transfers  are  subject  to  prior  existing 
rights  and  applicable  laws  and 
regulations.  The  specific  lands  and/or 
interests,  subject  to  this  notice,  include 
both  the  surface  and  minerals  on  1,279 
acres,  more  or  less,  and  54  acres,  more 
or  less. 

SUPPLEMEfffARY  INFORMATION:  The  maps 
and  other  documents  associated  with 
this  transfer  of  lands  and  minerals  may 
be  reviewed  at  the  Intermountain  Land 
Resources  Program  Center,  1220  South 
St.  Francis  Drive,  Santa  Fe,  New  Mexico 
87504,  and  at  Walnut  Canyon  National 
Monument  Headquarters,  6400  North 
Highway  89,  Flagstaff,  Arizona  86004. 
The  same  materials  are  available  at  the 
USDA,  Forest  Service,  Regional  Office, 
517  Gold  Avenue,  SW,  Albuquerque, 
New  Mexico  87102,  and  Coconino 
National  Forest,  2323  Greenlaw  Lane, 
Flagstaff,  Arizona  86004. 


Dated:  May  5.  1998. 
Eleanor  Towns, 

Regional  Forester,  I'SDA.  Forest  Service. 

Ffgion  3. 

Dated:  July  17.  1998. 
John  E.  Cook, 

negwnal  Director.  Intermountain  Region. 
iXatiomil  Park  Service. 

IFR  Doc.  98-22723  Filed  8-24-98;  8:45  am] 

BILLING  CODE  4310-70-P 


Room  5327,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Victoria  Baecher-Wassmer, 
0MB  Desk  Officer,  Room  10202.  New 
Executive  Office  Building,  Washington. 
DC  20230. 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Approval  of  Triangular 
Involving  Commodities  Covered  by  a 
U.S.  Import  Certificate. 
Agency  Form  Number:  None. 
OMB  Approval  Number:  0694-0009. 
Type  of  Request:  Extension  of  a 
currently  approved  collection  of 
information. 
Burden:  1  hour. 

Average  Time  Per  Response:  30 
minutes  per  response. 
Number  of  Respondents:  1. 
Needs  and  Uses:  The  triangular 
symbol  will  be  stamped  on  the 
certificate  as  notification  to  the 
government  of  the  exporting  country 
that  the  U.S.  importer  is  uncertain 
whether  the  items  will  be  imported  into 
the  U.S.  or  knows  that  the  items  will  not 
be  imported  into  the  U.S.,  but  that,  in 
any  case,  the  items  will  not  be  delivered 
to  any  other  destination  except  in 
accordance  with  the  EAR.  This 
procedure  was  developed  in  an  effort  to 
increase  the  effectiveness  of  controls 
over  international  trade  in  strategic 
commodities,  ensuring  that  they  will 
not  be  delivered  to  any  other  destination 
except  in  accordance  with  export 
control  regulations. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Victoria  Baecher- 
Wassmer  (202) 395-5871. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 


Dated:  August  18.  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 

of  the  Chief  Information  Officer 

IFR  Doc.  98-22726  Filed  8-24-98;  8:45  a.m.l 

BILUNG  CODE  3510-3»-P 

DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Northeast  Region — Gear 
Identification  Requirements. 

Agency  Form  Number(s):  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  24,518  hours. 

Number  of  Respondents:  3,253 
(multiple  requirements). 

Avg.  Hours  Per  Response:  One  minute 
to  mark  gear. 

Needs  and  Uses:  This  collection  is 
under  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  The  regulations 
specify  that  federal  permit  holders  using 
specified  fishing  gear  be  marked  with 
the  vessels  official  identification 
number,  Federal  permit  number,  tag 
number,  or  some  other  specified  form  of 
identification.  The  regulations  further 
specify  how  the  gear  is  to  be  marked 
(e.g.,  location  and  visibility).  This 
information  is  used  for  enforcement 
purposes  and  for  the  identification  of 
gear  concerning  damage  loss  or  civil 
proceedings. 

Affected  Public:  Businesses  or  other 
for-profit  organization,  individuals. 

Frequency:  Recordkeeping. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce. 
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Room  5327,  14th  and  Constitution 
Avenue,  NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  0MB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street.  NW, 
Washington,  DC  20503. 

Dated:  August  19.  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  98-22732  Filed  8-24-98;  8:45  am] 

BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Cooperative  Charting  Program. 

Agency  Form  Number(s):  NOAA  Form 
77-4  and  77-5. 

OMB  Approval  Number:  0648-0022. 

Type  of  Bequest:  Extension  of  a 
currently  approved  collection. 

Burden:  45,000  hours. 

Number  of  Bespondents:  3,000 
(multiple  responses). 

Avg.  Hours  Per  Besponse:  3  hours. 

Needs  and  Uses:  The  National  Ocean 
Service  (NOS)  produces  the  official 
nautical  charts  of  the  United  States.  Of 
prime  concern  is  the  safe  navigation  on 
our  nation's  waterways,  of  both 
commercial  and  recreational  vessels. 
NOS  has  partnered  with  the  United 
States  Power  Squadrons  and  the  United 
States  Coast  Guard  Auxiliary  to  request 
that  their  members  provide  chart 
correction  data  since  both  nature  forces 
and  the  activities  of  man  cause  periodic 
changes.  The  information  is  used  by 
NOS  cartographers  to  maintain  and 
prepare  new  editions  of  its  charts. 

Affected  Public:  Not-for-profit 
institutions,  individuals. 

Frequency:  On  occasion. 

Bespondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer.  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  August  19.  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 

of  the  Chief  Information  Officer. 

|FR  Doc.  98-22733  Filed  8-25-98:  8:45  ami 

BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  980723189-8189-01] 

RIN  0648-ZA46 

Financial  Assistance  for  a  National 
Ocean  Service  Intern  Program 

agency:  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  National 
Ocean  Service  (NOS). 
action:  Notice. 

SUMMARY:  The  National  Ocean  Service 
announces  the  availability  of  Federal 
Assistance  to  conduct  an  intern 
program.  The  need  for  wise  stewardship 
of  the  coastal  environment  is  increasing 
and  with  it  a  need  to  enlarge  the  pool 
of  skilled  environmental  scientists  and 
managers  and  at  the  same  time  increase 
the  diversity  of  this  pool.  The  National 
Ocean  Service  (NOS)  recognizes  that 
there  is  a  shortage  of  skilled 
environmental  scientists  and  managers 
who  are  aware  of  and  utilize  the 
techniques  and  technologies  required  by 
NOAA's  stewardship  programs  and  is 
trying  to  remedy  the  situation  through 
an  Intern  program.  The  programmatic 
objective  of  this  intern  program  is  to 
provide  unique  opportimities  for 
cooperative  study,  research,  and 
development  that  would  be  of  major 
benefit  in  advancing  the  number  and 
diversity  of  skilled  engineers,  scientists, 
and  managers  in  the  environmental 
arena  who  are  familiar  with  the 
techniques  and  technologies  used  by 
NOS.  This  solicitation  is  to  find  a 
partner  to  assist  NOAA  in  cooperatively 
managing  this  intern  program.  This 
partner  would  be  responsible  for 
locating  candidate  Interns,  assistance  in 
their  selection,  and  administration  of 
the  awards  to  the  Interns.  NOAA  would 
identify  the  intern  opportunities,  assist 
in  the  final  selection  of  the  candidate 
interns,  and  provide  space,  technical 


guidance  and  training  to  the  Interns 
during  their  period  of  internship  at 
government  facilities.  This  program  will 
start  in  FY99  using  initial  funding  from 
FY98.  It  is  anticipated  that  additional 
FY99  funds  will  be  used  to  expand  the 
program  to  increase  the  number  of 
interns. 

DATES:  Applications  must  be  received 
no  later  than  5:00  p.m..  Eastern  Daylight 
Savings  Time,  October  9.  1998 
ADDRESSES:  Applicants  must  submit  one 
signed  original  plus  two  (2)  copies  of 
the  application  including  all 
information  required  by  the  application 
kit.  Applications  must  be  mailed  to: 
NOS  Special  Projects  Office,  ATTN: 
NOS  Intern  Program.  ORCAl.  1305  East- 
West  Highway  9th  Floor,  Silver  Spring. 
MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Peter  L.  Grose,  NOAA— ORCAl.  1305 
East-West  Highway  9th  Floor,  Silver 
Spring,  MD  20910(301)  713-3000  xl32. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Oceanic  and 
Atmospheric  Administration  (NOAA!, 
National  Ocean  Service  (NOS)  is 
expanding  its  institutional  commitment 
to  Coastal  Stewardship.  NOS  also 
desires  to  continue  its  science  and 
technology  leadership  with  respect  to 
addressing  coastal  environments  and 
issues.  NOS  has  identified  several  areas 
of  interest  that  will  be  pursued  in 
environmental  management,  research 
and  development  in  the  coastal  zone, 
and  mensuration  of  the  environment 
which  are  necessar\'  to  support  active 
stewardship.  These  areas  include,  but 
are  not  limited,  to: 

Integrated  coastal  zone  management, 
resource  protection  and  restoration, 
remote  sensing  of  coastal  and  benthic 
habitats,  shallow  water  and  coastal 
mapping,  geodesy,  marine  navigation, 
delineation  of  essential  habitats, 
determination  of  environmental 
degradation  and  damage,  habitat 
remediation,  and  applied  research  and 
development  on  environmental, 
economic,  and  demographic  issues. 

A  primar>'  objective  of  NOS  is  to  plan 
and  support  active  Stewardship  of 
coastal  and  marine  resources  at  a  time 
of  increased  pressures  on  these 
resources  and  decreasing  funds  for 
programs.  NOS  does  not  have  the  staff 
nor  resources  to  accomplish  this 
objective  in  a  closed  bureaucracy.  Thus, 
part  of  the  strategy  is  to  transfer  NOS's 
technologies,  techniques,  and  methods 
to  the  community-at-large,  especially 
the  next  generation  of  resource 
scientists  and  managers  both  to  increase 
their  capability  and  to  increase  their 
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diversity.  Many  of  NOS's  programs  and 
activities  are  unique  and  need  to  be 
transferred  to  the  non-Federal 
community.  An  effective  mechanism  to 
affect  this  transfer  is  through  the 
establishment  of  an  Internship  Program. 
This  cooperative  agreement  between 
NOAA  and  the  recipient  will  promote 
these  objectives  and  establish  the  means 
to  accomplish  them  in  a  manner 
beneficial  to  both  NOAA  and  the 
recipient. 

Authority 

Statutory  authority  for  these  awards  is 
provided  under  15  U.S.C.  1540 
[Cooperative  Agreements];  {"The 
Secretary  of  Commerce,  acting  through 
the  Under  Secretary  of  Commerce  for 
Oceans  and  Atmosphere,  may  enter  into 
cooperative  agreements  and  other 
financial  agreements  with  any  nonprofit 
organization  to — 

(1)  Aid  and  promote  scientific  and 
educational  activities  to  foster  public 
understanding  of  the  National  Oceanic 
and  Atmospheric  Administration  or  its 
programs;  and 

(2)  Solicit  private  donations  for  the 
support  of  such  activities."} 

Catalog  of  Federal  Domestic  Assistance 
(CFDA) 

This  NOS  Intern  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  Number  Pi  1.480. 

Program  Description 

The  proposed  cooperative  program 
will  be  administered  by  the  Recipient  in 
response  to  intern  opportunities  offered 
by  NOAA. 

The  recipient  shall  provide 
environmental  Interns  (Associates)  to 
work  on  individual  projects  in  response 
to  internship  opportunities  established 
by  the  program  offices  within  NOS.  The 
Associates  provided  must  be  college 
students  or  recent  graduates  (Bachelors, 
Masters,  Ph.D.,  JD),  with  a  college 
degree  in  areas  such  as  environmental 
science,  earth  science,  environmental 
engineering,  geodesy,  chemistry, 
physics,  oceanography,  biology,  fishery 
science,  geography,  resource  economics, 
risk  assessment,  policy  analysis, 
computer  science,  and  law.  Candidate 
associates  must  be  U.S.  citizens.  There 
is  not  a  fixed  number  of  Internships  per 
year  under  this  program.  The  actual 
number  will  depend  on  opportunities 
and  funding  identified  by  offices  within 
NOS.  The  minimum  number  will  be 
one,  the  maximum  may  exceed  40. 

Internships  shall  be  located  at  Silver 
Spring,  MD,  Seattle,  VVA,  and  other  NOS 
facilities  as  designated  and  Associates 
shall  be  required  to  relocate  (if 
necessary)  to  such  locations  for  the 


duration  of  the  internship.  Some  funds 
for  relocation  expenses  may  be  available 
for  selected  internships.  Associates  will 
be  provided  individual  assignments  for 
each  period  of  internship  and  on  an  as 
needed  basis  (per  project).  These 
projects  shall  be  designed  to  provide 
learning  experiences  for  the  Associates 
that  will  make  them  competitive  for 
employment  opportunities  in  both  the 
public  and  private  sector  and  to  transfer 
unique  and  specialized  technologies  or 
procedures  from  NOAA  to  the  Public 
and  Private  sectors. 

Under  this  Cooperative  Agreement, 
the  Recipient  shall  make  extra  effort  in 
advertising  and  promoting  these 
internships  to  Native  Americans, 
Hispanic,  African,  Asian  and  other 
minorities  (including  women)  at  many 
levels  so  as  to  provide  enhanced 
opportunities  under  NOAA's  Diversity 
Plan. 

Associates  will  work  full  time  for  a 
period  of  approximately  three  to  twelve 
months.  The  actual  duration  will  vary 
based  on  the  specific  objectives  of  each 
internship  opportunity  as  determined 
by  the  Project  Officer  and  Technical 
Advisor.  Internships  can  be  renewed, 
but  shall  not  exceed  24  months  for  any 
individual  Associate  as  either  a  single  or 
multiple  internships. 

Final  details  for  individual 
assignments  shall  be  developed  in 
consultation  with  the  Project  Officer  or 
the  individual  Technical  Advisor  in 
accordance  with  the  "Statement  of 
Substantial  Involvement  between 
NOAA  and  the  Recipient".  In 
accordance  with  the  substantial 
involvement  clause,  the  Project  Officer 
and  the  Technical  Advisor  shall  be 
responsible  for  providing  guidance  on 
the  specific  tasks  required  for  the 
satisfactory  completion  of  the  internship 
by  the  Associate.  As  part  of  the 
Internship,  each  Associate  shall  develop 
and  carry  out  an  individual  research 
project  that  furthers  the  objectives  of  the 
program  in  to  which  he  or  she  is 
assigned.  These  projects  shall  be 
developed  under  the  direction  of  the 
Project  Officer  or  Technical  Advisor. 

Description  of  the  Intended  Operation 
of  the  Intern  Program  for  Each 
Internship 

1.  The  technical  advisor  shall 
document  the  intern  opportunity  and 
include  the  following  information: 

(a)  Name  of  the  office  offering  the 
opportunity/Project. 

(o)  Name  of  the  contact  person  in  this 
office — (technical  advisor),  address, 
telephone  &  email  address. 

(cj  Background  of  the  Project — 
description  of  the  project/program 
within  which  the  internship  is  offered. 


(d)  Objectives  of  the  Project  relative  to 
the  Intern. 

(e)  Description  of  what  the  intern  will 
do  (duties). 

(f)  Description  of  the  benefits  to  the 
intern  from  the  internship  (what 
training  will  occur,  be  offered,  etc.). 

(g)  Minimum  qualifications  for  the 
internship  (major,  courses,  degree). 

(h)  Desired  background  of  the  Intern 
and  special  skills  (e.g.  diving 
certification)  required,  if  any. 

(i)  Special  conditions/requirements 
(overtime,  sea  duty,  travel,  etc.)  [Funds 
to  cover  any  additional  costs  incurred 
by  these  conditions  must  be  included  in 
the  obligation]. 

(j)  Desired  starting  date  and  duration 
of  the  opportunity. 

(k)  Stipend  level  (and  relocation 
expense  if  available). 

2.  This  description,  along  with  an 
obligation  of  required  funds  (Stipend  + 
benefits  +  travel  +  overhead  +  fees  )  in 
the  form  of  a  completed  CI>-435,  will  be 
transmitted  to  the  Project  officer. 

3.  The  project  officer  shall  review  the 
documentation  of  the  intern 
opportunity,  and,  if  acceptable,  shall 
implement  an  increment  to  the  master 
grant  and  transmit  the  description  of  the 
Intern  opportunity  to  the  Recipient. 

4.  Recipient  shall  advertise  the 
available  Intern  position,  and  from  those 
expressing  an  interest,  pre-select  a  pool 
of  5-10  candidates  based  on  the 
requirements  of  the  internship,  and 
submit  this  candidate  list  along  with 
resumes  of  the  candidates  to  the  Project 
Officer  and  Technical  advisor.  This 
submittal  shall  occur  within  30  calendar 
days  of  receipt  of  the  request  and 
documentation  from  the  Grantor. 

5.  Within  14  days  of  receipt  of  the 
pool  of  candidates,  the  Technical 
Advisor  shall  notify  the  Project  Officer 
of  his/her  ranking  of  the  acceptable 
candidates.  The  Project  Officer  shall 
review  the  ranking,  approve,  and 
forward  it  to  the  Recipient.  If  no 
candidates  are  acceptable,  the  Recipient 
shall  be  requested  to  re-advertise  the 
opportunity. 

6.  Upon  selection  of  a  candidate,  the 
Recipient  shall  make  arrangements  with 
the  selected  candidate  for  employment 
and,  in  consultation  with  the  Grantor, 
set  a  reporting  date  for  the  associate. 

7.  The  Associate  shall  carry  out  the 
Internship. 

Definitions 

•  Associate — Individual  who  will  be 
provided  with  and  perform  internships 
under  this  cooperative  agreement. 

•  Project  Officer— The  NOAA  Project 
Officer  is  that  individual  specifically 
named  by  NOAA  to  manage  this 
program. 


Federal  Register / Vol.  63,  No.  164 /Tuesday.  August  25.  1998 /Notices 


45225 


•  Technical  Advisor/Monitor — The 
NOAA  employee  responsible  for 
providing  day-to-day  guidance  on  the 
specific  project(s)  assigned  to  the 
associate  and  for  the  associate's 
individual  development  and  progress. 


•  Intern  Opportunity/Project — An 
opportimity  for  an  internship  which  is 
documented  and  has  funds  obligated  for 
its  costs.  In  general,  these  opportunities 
will  be  assignments  within  existing 
NOS  programs  and  ongoing  projects  and 


not  something  created  uniquely  for  this 
Agreement. 

Anticipated  Stipend  Levels  (per 
annum)  and  general  background 
requirements  of  internships: 


1.  $22,000  ($10.58/hr) 2  full  years  of  academic  study. 

2.  $25,000  ($11.02/hr)  4  full  years  of  academic  study  (BA,  BS  degree). 

3.  $27,000  ($12.98/hr) 4  years  and  superior  academic  standard  (top  1/3,  2.9/4  GPA  overall.  &  3.5/4  GPA  in  Major. 

4.  $32,000  ($15.38/hr) 60  hrs  Graduate  level  or  Masters  degree. 

5.  $39,000  ($18.75/hr)  All  requirements  for  PhD  met. 

•  Unless  included  in  the  Intern  programmatic  objective  of  this  available  to  the  applicant.  This 
opportunity  description,  overtime  is  not  agreement  as  stated.*  NOS  involvement  submission  in  no  wav  obligates  NOAA 
anticipated.  In  the  event  that  overtime  is  will  consist  of  the  following  activities:  to  extend  this  agreement,  nor  is  this 
required,  the  duration  of  the  internship  1.  NOS  will  provide  descriptions  of  paragraph  to  be  interpreted  as  a  promise 
shall  be  reduced  or  additional  funds  available  intern  opportunities  with  that  future  funds  will  be  available. 
shall  be  obligated  or  Compensatory  time  required  academic  backgrounds  and  job  .    ■•      .p 

shall  be  given  in  lieu  of  overtime  to  pay  skills. 

for  it.  2.  NOS  will  participate  in  review  and  Funds  to  support  the  NOS  Intern 

•  In  the  event  that  an  Associate  rating  panels  and  will  interview  and  program  shall  be  given  directly  to  the 
terminates  or  is  terminated  (for  cause).  make  final  selections  from  lists  of  Recipient.  Administrative  or  indirect 
the  Recipient  shall  make  every  eligible  candidates  that  are  provided  by  costs  shall  be  negotiated  as  part  of  the 
opportunity  to  refill  the  internship  and,  the  Recipient.  Master  Agreement  award  and  shall  be 
if  not  practicable,  credit  the  Grantor  3.  NOS  will  provide  a  technical  based  on  and  paid  on  a  per  Internship 
with  the  un-spent  balance  of  the  funds.  monitor  to  interact  with  each  Associate  basis.  These  costs  may  be  fixed,  time 
These  funds  shall  be  used  to  who  will  be  chosen  to  work  on  a  given  dependent.  Intern  stipend  dependent,  or 
supplement  internships  under  the  project.  The  technical  monitor  shall  ^  combination  as  proposed  by  the 
direction  of  the  Project  Officer.  provide  technical  guidance  and  support  Recipient.  The  total  dollar  amount  of 

Note:  If  the  Associate  is  to  be  an  ^°  ^he  Associate  in  developing  the  skills  ^^  indirect  costs  proposed  in  an 

"independent  contractor"  rather  than  an  necessary  to  perform  the  work  in  the  application  under  this  program  must  not 

employee  of  the  Recipient  under  Ihe  chosen  environmental  arena.  exceed  the  indirect  cost  rate  negotiated 

Cooperative  Agreement,  the  stipend  shall  be  4.  NOS  shall  provide  liaison  to  and  approved  by  a  cognizant  Federal 

adjusted  to  cover  the  additional  required  Self  interact  with  the  Recipient  and  Senior  agency  prior  to  the  proposed  effective 

Employment  fees.  Management  on  the  progress  of  meeting  date  of  the  award  or  100  percent  of  the 

Fundine  Availabilitv  ^^^  programmatic  objectives  of  this  ^o^al  proposed  direct  costs  dollar 

°                     f  Cooperative  Agreement.  amount  in  the  appHcation,  whichever  is 

NOS  funding  for  this  Program  will  be  less, 

a  minimum  of  $40,000  from  FY98  funds  Eligibility  Criteria  Stipend  levels,  and  benefits  may  be 

to  a  maximum  of  $1,500,000  during  the  This  solicitation  is  open  to  any  Non-  adjusted  for  COLA  for  each  continuation 

first  year.  Additional  follow-on  years.  Profit  organization.  year, 

up  to  a  maximum  of  2  without  re-  .      i-     ..      «       .  . 

competition,  may  be  fiinded  to  a  Award  Period  Appl.cat.on  Requirements 

maximum  of  $1 ,500,000  per  year.  Each  The  initial  Master  Agreement  shall  be  ^^^^  Prospective  Recipient  shall 

internship  or  group  of  internships,  for  a  period  of  one  (1)  year  This  submit  a  package  containing  completed: 

beyond  the  first,  shall  be  fimded  as  a  agreement  may  be  renewed  annually  for  ^  '^^'^^^  (including  SF-424A  &  SF- 

separate  amendment  to  the  master  up  to  2  continuation  years  with  the  '*^o    1'  u    j             u 

agreement.  There  is  no  set  timetable  for  mutual  consent  of  both  parties.  NOAA  .  ?'  .^  ^^u^^l""]      ""T^^^Tl  '"PP°^'"8 

announcement  of  Internships  and  they  shall  consider  continued  fiinding  for  the  '^t        I       ^"^                                 °" 

may  occur  throughout  the  year.  project  upon:  (a)  satisfactory  progress  a  hypothetical  intern  opportumty  at  a 

f     '    J  ./^     .   .    J                   ".1         J  stipend  level  of  $25,000  per  year,  with 

Vfatrhinp  Rpniiirpmpnts  toward  the  Stated  agreement  goals.  and  ^ ,,               ,                 jr-u. 

Matching  Requirements  ^^^  determination  by  NOAA  that  the  f"  ^'  "^"""^^l"'  "^T"^"^               ^ 

Cost  sharing  is  not  required  for  the  continuation  of  the  program  would  be  in  ^\^,'''^^  °^  ^^'^ c .n."! ^  ^^1°"''°" 

internship  program.  the  best  interest  of  the  Government;  and  allowance  of  S500.  Because  it  is 

fi,        .1  1.,..       r  r      J     Tu               1  anticipated  that  this  agreement  will  be 

Tvne  of  Funding  Instrument  (b)  availability  of  funds.  The  annual  .     j   j.          i    j      5j-.         i 

type  ui  runuing  inbirumeni  ^  >                   j                               .  ..    .  extended  to  include  additional 

„,     -  ,„„ ,  ,        r,                L  11  u  awards  must  have  scopes  of  work  that  .    .         .         u          j  .u    r-    .              _. 

The  NOS  Intern  Program  shall  be  ^^^  ^^^jj^  ^e  separated  into  annual  mternships  beyond  the  first,  supporting 

awarded  as  a  Cooperative  Agreement  increments  of  meaningful  work  which  "^formation  shoud  be  included  to 

since  NOAA  anticipates  that  there  will  represent  solid  accomplishments  if  determine  the  full  cost  to  the 

be  substantial  involvement  between  „..„o^„^»;,,-,  f,,^^;„^  if^^, a^  government  of  additional  mternships 

»,^,^    ,     T,     .    ■              ,   ,     ,  prospective  fundine  is  not  made  i.    u           u                  r.i_                .   j 

NOS,  the  Recipient,  and  the  Interns  r      i-                        o  which  may  have  any  of  the  suggested 

(after  their  selection).  •  Summary  Section:  The  programmatic  objective  ^^^P^"^  l'^^^^^'  ^ave  durations  ranging  3 

statement  of  Substantial  Involvement  of  this  in.em  program  is  ,o  provide  unique  to  12  months  and  be  with  or  without 

D  *             \7Aa  A        J    I,     D      •    •  opportunities  for  cooperative  studv.  research,  and  relocation  or  travel  allowances.   1  nis 

Between  NOAA  and  the  Recipient  development  that  would  be  of  major  benefit  in  information  should  also  contain  details 

In  carrying  out  the  work  program  set  advancing  the  number  and  diversity  of  skilled  ^^  ^^,^gj  services  and  benefits  are 

r     .,     ■        L              •          J           •       •          xTz-if^  engineers,  scientists,  and  managers  in  trie 

torth  in  the  project  description,  NOS  environmental  arena  who  are  familiar  with  the  included  (i.e.  sick  leave,  tax 

and  the  Recipient  agree  to  meet  the  techniques  and  technologies  used  by  NOS."  withholding,  insurance,  etc.)  and  their 
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estimated  cost  to  interns;  as  well  as, 
what,  if  any.  allowances  are  made  for 
vacation  leave  and/or  sick  leave. 
Holidays  observed  by  the  office  hosting 
the  intern  will  be  considered  paid 
holidays. 

3.  Curriculum  Vitae  for  each  Principal 
Investigator  and  critical  senior  staff 
assigned  to  the  program, 

4.  Copy  of  a  current  approved 
Negotiated  Indirect  Cost  Rate 
Agreement, 

5.  CD-511  "Certifications 
Regarding  *   *   *" 

6.  SF-LLL  "Disclosure  of  Lobbying" 
(blocks  1-10  &  16) 

7.  Statement  of  Work  (narrative 
description  of  the  proposed  activity, 
objectives  and  milestones).  This 
Statement  of  Work  shall  include: 

(a)  A  description  of  the  Intern 
Program,  how  they  would  implement  it 
and  conduct  its  operation.  Alternatives 
and  variations  with  regard  to  the  timing 
of  items  4  and  5  within  the  "Description 
of  the  Intended  Operation  of  the  Intern 
Program  for  each  Internship"  detailed 
above  may  be  proposed. 

(b)  Proposed  method  of  advertising  for 
and  pre-screening  candidate  Interns. 

(c)  Proposed  relationship  between  the 
prospective  Recipient  and  Selected 
Interns,  with  descriptions  of  services 
offered  (e.g.  tax  withholding)  and 
benefits  available  (e.g.  health  insurance, 
workman's  compensation,  etc.)  to  the 
Interns. 

(d)  Past  history  of  the  prospective 
Recipient  in  operating  similar  programs. 

8.  Proof  of  Status  for  First  Time 
Eligible  Non-Profit  Applicants. 

Application  Forms  and  Kit 

An  application  kit  containing  all 
required  application  forms  and 
certifications  is  available  by  calling 
David  L.  Litton  at  NOAA  Grants 
Management  Division  (301)  713-0946. 

Project  Funding  Priorities 

Responsiveness  of  the  application  to 
the  programmatic  objectives  of  the 
Intern  program  as  noted  in  the  Summary 
section  and  restated  in  the  Type  of 
Funding  Instrument  section  above. 

Evaluation  Criteria 

The  proposals  from  prospective 
Recipients  will  be  evaluated  on  the 
submitted  application  to  conduct  the 
proposed  Intern  Program.  The 
evaluation  shall  be  weighted  as 
indicated: 

1.  Costs  for  operating  the  proposed 
Intern  Program.  (15%) 

2.  Description  of  the  program,  how 
they  would  implement  it.  conduct  its 
operation  and  proposed  time  lines  for 
filling  internships.  (25%) 


3.  Proposed  relationship  between  the 
prospective  Recipient  and  Selected 
Interns,  with  descriptions  of  services 
offered  and  benefits  available  to  the 
Interns  relative  to  their  cost  to  the 
Grantor,  Recipient,  and  Intern.  (15%) 

4.  Proposed  method  for  advertising  for 
and  pre-screening  candidate  Interns. 
(20%) 

5.  Past  history  of  the  prospective 
Recipient  in  operating  similar  programs 
and  qualifications  of  proposed  senior 
staff.  (25%) 

Selection  Procedures 

Each  application  will  receive  an 
independent,  objective  review  by  a 
panel  qualified  to  evaluate  the 
applications  submitted.  The 
Independent  Review  Panel,  consisting 
of  at  least  three  individuals  in  addition 
to  the  Selecting  Official  (NOS  Federal 
Program  Officer),  will  review,  evaluate, 
and  rank  all  applications  based  on  the 
criteria  stated  above.  The  final  decision 
on  award  will  be  based  upon  the 
numerical  ranking  and  a  determination 
by  the  Selecting  Official  that  the 
Recipient's  application  meets  the 
Project  Funding  Priorities. 

Other  Requirements 

Interns  Status  Under  Tort  Claims  Act 

NOAA  shall  acknowledge  that  the 
Associates  are  performing  research  and 
will  be  under  the  general  guidance  of 
NOAA,  and  for  legal  purposes  shall  be 
considered  student  volunteers.  (Under 
the  5  U.S.C.  311,  a  student  volunteer  is 
not  a  Federal  employee  for  any  purpose 
other  than  injury  compensation  and 
laws  related  to  Tort  Claims  Act.) 

Travel  Expenses  of  Selected  Interns 

NOAA  shall  provide  travel  and 
transportation  for  Associates  assigned  to 
NOAA  projects  requiring  field  work  as 
documented  in  the  description  of  the 
Intern  Opportunity.  Associates  shall 
complete  Recipient's  travel  expenses 
report  form  for  each  trip  and  the  NOAA 
project  supervisor  shall  sign  the  form  to 
acknowledge  the  trip.  Travel  advances 
for  Associates  shall  be  available  from 
the  Recipient  as  needed.  All  travel  and 
transportation  required  for  field  work 
shall  be  in  accordance  with  Federal 
Travel  Regulations  governing  official 
travel.  Associates  shall  be  responsible 
for  arranging  and  paying  their  own 
transportation  to  the  NOAA  duty 
location  unless  funds  are  specifically 
identified  in  the  Internship  description. 

Ftestrictions 

Interns  will  not  be  used  to  replace 
NOAA  employees  formerly  employed 
under  the  Office  of  Personnel 
Management  student  appointing 


authorities,  to  replace  temporary  or  term 
appointments,  or  to  replace  or  fill-in  for 
full  or  part-time  NOAA  positions 
vacated  by  the  Voluntary  Separation 
Program  or  Reduction  in  Force. 
Participants  will  not  be  selected  or  used 
to  perform  personal  services.  Nothing 
shall  create  the  appearance  that  the 
participant  is  being  used  in  a  personal 
services  manner.  This  would 
circumvent  the  civil  service  laws  and 
reflect  negatively  on  NOAA  staff  using 
this  participant  in  this  manner.  The 
relationship  between  the  Recipient  and 
Interns  is  up  to  the  Recipient.  The 
Recipient  may  be  the  Intern's  employer 
or  it  may  choose  to  award  the  Interns 
stipends  or  grants.  In  any  case,  the 
Recipient  is  responsible  for  payment, 
discipline,  leave  approval,  termination, 
etc.  for  each  Intern.  Nothing  in  this 
agreement  or  its  supplements  shall  be 
deemed  to  create  an  employer-employee 
relationship  between  the  NOAA  and  an 
Intern.  Former  NOAA  employees 
(including  students)  are  not  eligible  for 
this  program  within  two  years  of 
employment  at  NOAA. 

(1)  Federal  Policies  and  Procedures 

Recipients  and  subrecipients  are 
subject  to  all  Federal  laws  and  Federal 
and  DOC  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

(2)  Past  Performance 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

(3)  Preaward  Activities 

If  applicants  incur  any  costs  prior  to 
an  award  being  made,  they  do  so  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  or  written 
assurance  that  may  have  been  received, 
there  is  no  obligation  on  the  part  of  DOC 
to  cover  preaward  costs. 

(4)  No  Obligation  for  Future  Funding 

If  an  application  is  selected  for 
funding.  DOC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  the  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  DOC. 

(5)  Delinquent  Federal  Debts 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

i.  The  delinquent  account  is  paid  in 
full. 
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ii.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

iii.  Other  arrangements  satisfactory  to 
DOC  are  made. 

(6)  Name  Check  Review 

All  non-profit  applicants  are  subject 
to  a  name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

(7)  Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a 
completed  form  CE>-511,  "Certifications 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-free 
Workplace  Requirements  and 
Lobbying,"  and  the  following 
explanations  are  hereby  provided: 

i.  Nonprocurewent  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26,  Section  105) 
are  subject  to  15  CFR  part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

ii.  Drug-Free  Workplace.  Recipients 
(as  defined  at  15  CFR  part  26,  section 
605)  are  subject  to  15  CFR  part  26. 
Subpart  F,  "Government  requirements 
for  Drug-Free  Workplace  (Grants)"  and 
related  section  of  the  certification  form 
prescribed  above  applies; 

iii.  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  part  26,  section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitations  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

iv.  Anti-Lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  Appendix  B. 

(8)  Lower  Tier  Certifications. 

Recipient  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 


form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form  SF-LLL 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipient  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

(9)  False  Statements. 

A  False  statement  on  an  application  is 
grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

(10)  Intergovernmental  Review. 

Applications  under  this  program  are 
not  subject  to  executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

(11)  Paperwork  Reduction 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  current  valid 
OMB  control  number.  This  Notice 
involves  collections  of  information 
subject  to  the  Paperwork  Reduction  Act, 
which  have  been  approved  by  the  Office 
of  Management  and  Budget  under  OMB 
Control  Numbers  0348-0043,  0348- 
0044,  0348-0040  and  0348-0046. 

(12)  Executive  Order  12866 

It  was  determined  that  this  notice  was 
not  significant  under  Executive  Order 
12866. 

Captain  Evelyn  J.  Fields, 
Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[PR  Doc.  98-22777  Filed  8-24-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  082098C] 

Federal  Investment  Task  Force;  Public 
Meeting 

AGENCY:  National  Marine  fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Sustainable  Fisheries  Act 
(SFA)  requires  the  Secretary  of 
Commerce  (Secretar\')  to  establish  a  task 
force  to  study  the  role  of  the  Federal 
Government  in  subsidizing  fleet 
capacity  and  influencing  capital 
investment  in  fisheries.  The  Federal 
Investment  Task  Force  will  hold  its  fifth 
meeting  on  August  31  -  September  2, 
1998,  in  Bahimore,  MD. 
DATES:  The  meeting  of  the  task  force 
will  be  held  August  31  -  September  2, 
1998.  See  SUPPLEMENTARY  INFORMATION 
for  specific  dates  and  times. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  Inner  Harbor.  301  W. 
Lombard  St.,  Baltimore,  MD.  telephone 
(410) 685-3500. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Reisenweber,  Atlantic  States  Marine 
Fisheries  Commission.  (301)  713-2363; 
fax:  (301)  713-1875;  email: 
john.reisenweber@noaa.gov;  or  Matteo 
Milazzo,  (301)  713-2276. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates 

August  31.  1998,  10:00  a.m.  to  5:00 
p.m. 

The  Task  Force  will  review  the  draft 
buyback  paper  presented  at  the  previous 
meeting.  The  Task  Force  will  also 
review  the  data  collected  on  the  FOG/ 
FFP  Program. 

August  31,  1998,  7:00  p.m.  to  9:00 
p.m. 

The  Task  Force  will  hear  public  input 
regarding  the  Federal  Investment  Study. 
The  public  is  encouraged  to  comment 
on  the  general  scope  and  concept  of  the 
study,  as  well  as  the  effect  of  Federal 
programs  on  the  capacity  and 
capitalization  of  fishing  fleets. 

September  1,  8:30  a.m.  to  6:00  p.m. 

The  Task  Force  will  discuss  and 
review  the  draft  capacity  paper.  The 
Task  Force  will  also  discuss  and  review 
the  draft  report  on  the  CCF  program. 

September  2.  1998,  8:30  a.m.  to  5:00 
p.m. 

The  Task  Force  will  discuss  other 
goverrunent  programs/policies  as  they 
relate  to  capacity  and  capitalization  in 
the  nation's  fisheries.  These  programs 
will  include:  Wallop-Breaux, 
Saltonstall-Kennedy,  Sea  Grant,  USDA 
Marketing  and  Promotion,  and  the  Jones 
Act.  In  addition,  the  regional  reports 
will  also  be  discussed. 

The  Task  Force  will  also  determine 
the  subjects  and  topics  to  be  included 
on  the  agenda  for  the  next  meeting. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  those  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  John 
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Reisenweber  at  (301)  713-2363  at  least 
10  business  days  prior  to  the  meeting 
date. 

Dated:  August  20.  1998. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

\'ational Xfarine  Fisheries  Senice 

[FR  Doc.  98-22R12  Filed  8-20-98;  4:05  pml 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  081098C] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fisher>' 
Management  Council  will  convene  a 
public  meeting  of  an  Ad  Hoc  Technical 
Review  Panel  (Panel). 
DATES:  This  meeting  will  begin  at  8:30 
a.m.  on  Wednesday,  September  2,  1998 
and  conclude  by  3:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Crowne  Plaza  Hotel,  333  Poydras 
Street,  New  Orleans,  LA, 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director. 
Gulf  of  Mexico  Fishery  Management 
Council,  3018  LJ,S,  Highway  301  Nortfi, 
Suite  1000,  Tampa.  FL  336i9: 
telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The  panel, 
consisting  of  Council  members  with 
technical  backgrounds,  will  review 
analyses  on  the  effectiveness  of  shrimp 
trawl  bycatch  reduction  devices  (BRDs) 
in  reducing  the  number  of  juvenile  red 
snapper  taken  as  bycatch.  NMFS  will 
complete  their  analyses  based  on  an 
ongoing  observer  program  (53  FR  27485. 
May  19,  1998)  that  is  collecting  data  on 
the  effectiveness  of  the  BRDs  being  used 
in  trawls  on  commercial  shrimp  vessels 
in  the  Gulf. 

NMFS  will  use  the  data  collected  to 
determine  if  all  or  a  portion  of  an 
additional  3.12  million  pounds  (MP)  of 
red  snapper  will  be  allocated  to 
recreational  and  commercial  fishermen 
in  September.  That  action  is  based  on  an 
interim  rule  (63  FR  18144,  April  14, 
1998)  implemented  by  NMFS  whereby 
the  3.12  MP  allocation  was  withheld 
contingent  upon  the  BRDs  reducing  the 
bycatch  of  juvenile  red  snapper  by  60 
percent.  Ten  percent  of  the  allocation 
will  be  released  for  each  percent  of 


bycatch  reduction  over  50  percent,  as 
determined  by  the  observer  program. 

Copies  of  the  agenda  can  be  obtained 
by  calling  813-228-2815. 

Although  other  issues  not  on  the 
agenda  may  come  before  the  Panel  for 
discussion,  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda 
listed  as  available  by  this  notice. 

Special  Accoininodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  August  26,  1998. 

Dated:  August  17.  1998. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries. 
Xational  Marine  Fisheries  Service. 

(FR  Doc.  98-22811  Filed  8-20-98;  4:05  pm] 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.081798A] 

Marine  Fisheries  Advisory  Committee; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  Notice  is  hereby  given  of 

meetings  of  the  Marine  Fisheries 

Advisory  Committee  (MAFAC)  from 

September  23-25,  1998. 

DATES:  The  meetings  are  scheduled  as 

follows: 

1.  September  23,  1998,  9:00  a.m.  - 
5:00  p.m. 

2.  September  24,  1998.  8:30  a.m.  - 
4:00  p.m. 

3.  September  25,  1998,  8:30  a.m.  - 
1:00  p.m. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Turf  Valley  Resort  and  Conference 
Center,  2700  Turf  Valley  Road,  Ellicott 
City,  MB.  Requests  for  special 
accommodations  may  be  directed  to 
MAFAC,  Office  of  Operations, 
Management  and  Information,  NMFS, 
1315  East-West  Highway,  Silver  Spring. 
MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Lu  Cano,  Executive  Secretary; 
telephone:  (301)  713-2252. 


SUPPLEMENTARY  INFORMATION:  As 
required  by  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  (1982),  notice  is  hereby 
given  of  meetings  of  MAFAC  and 
MAFAC  Subcommittees.  MAFAC  was 
established  by  the  Secretary  of 
Commerce  (Secretary)  on  February  17, 
1971,  to  advise  the  Secretary  on  all 
living  marine  resource  matters  that  are 
the  responsibility  of  the  Department  of 
Commerce.  This  Committee  ensures  that 
the  living  marine  resource  policies  and 
programs  of  the  Nation  are  adequate  to 
meet  the  needs  of  commercial  and 
recreational  fisheries,  and  of 
environmental,  state,  consumer, 
academic,  and  other  national  interests. 

Matters  to  be  Considered 

September  23.  1998  Vision  and 
mission  of  fisheries  into  the  next 
millennium 

Role  of  the  Marine  Fisheries  Advisory' 
Committee  for  the  future 

September  24,  1 998 

Strategic  plan  for  fisheries  for  the  next 
5  years 

Priority  program  areas  and  budgetary 
issues  for  fisheries 

Summary  and  recommendations  for 
final  report 

September  25.  1998 

Budget,  Legislative  and  Steering 
Committee  Reports 

Report  and  discussion  on  the  status  of 
the  Oceans  Act,  Vessels,  NOAA  Corps, 
and  Personnel  Changes 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  MAFAC  (see 
ADDRESSES). 

Dated:  August  19, 1998. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator.  National 
Marine  Fisheries  Service. 
[FR  Doc.  98-22776  Filed  8-24-98;  8:45  am) 
BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  072498A] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce.  v 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
the  Southwest  Fisheries  Science  Center. 
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Honolulu  Laboratory,  NMFS,  2570  Dole 
Street,  Honolulu,  Hawaii  96822-2396, 
has  been  issued  an  amendment  to 
scientific  research  Permit  No.  848-1335. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS, 

1315  East- West  Highway,  Room 
13130,  Silver  Spring,  MD  20910  (301/ 
713-2289); 

Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802-4213  (310/980-4001);  and 

Protected  Species  Program  Manager, 
Pacific  Area  Office,  Southwest  Region, 
NMFS,  2570  Dole  Street,  Room  106, 
Honolulu,  HI  96822-2396  (808/973- 
2987). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Drevenak,  301/713-2289. 

SUPPLEMENTARY  INFORMATION:  On  May 
22,  1998,  notice  was  published  in  the 
Federal  Register  (63  FR  29360)  that  an 
amendment  of  Permit  No.  848-1335, 
issued  June  10,  1997  (62  FR  32586),  had 
been  requested  by  the  above-named 
organization.  The  requested  amendment 
has  been  issued  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216),  the 
Endangered  Species  Act  (ESA)  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.),  and 
the  Regulations  Governing  the  Taking, 
Importing,  and  Exporting  of  Endangered 
Fish  and  Wildlife  (50  CFR  part  222). 
The  amendment  provides  authorization 
for  the  relocation  or  removal  of  up  to  10 
adult  male  Hawaiian  monk  seals 
[Monachus  schauinslandi)  from  the 
Northwestern  Hawaiian  Islands,  in  the 
event  that  such  seals  are  knovra  to  cause 
mortality  to  nursing  or  weaned  pups. 
Emergency  authorizations  under  Permit 
848-1335  were  granted  on  May  22  1998 
and  May  26,  1998,  for  the  relocation  to 
Johnston  Atoll  of  two  of  these  10 
animals. 

Issuance  of  this  amendment,  as 
required  by  the  ESA,  was  based  on  a 
finding  that  such  permit:  (1)  Was 
applied  for  in  good  faith:  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 


Dated:  August  11.  1998. 

Ann  D.  Terbush, 

Chief.  Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 

(FR  Doc.  98-22775  Filed  8-24-98:  8:45  am] 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

Technology  Administration 

Technical  Advisory  Committee  To 
Develop  a  Federal  Information 
Processing  Standard  for  the  Federal 
Key  Management  Infrastructure;  Notice 
of  Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  and  the  General  Services 
Administration  (GSA)  rule  on  Federal 
Advisory  Committee  Management,  41 
CFR  Part  101-6,  and  after  consultation 
with  GSA,  the  Secretary  of  Commerce 
has  determined  that  renewal  of  the 
Technical  Advisory  Committee  to 
Develop  a  Federal  Information 
Processing  Standard  for  the  Federal  Key 
Management  Infrastructure  is  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Department  by  law. 

The  Committee  was  first  established 
in  July  1996  to  advise  the  Secretary  of 
Commerce  on  technical  specification 
recommendations  for  an  encr\'ption  key 
recovery  Federal  Information  Processing 
Standard. 

The  Committee  consists  of  twenty 
members  that  have  been  appointed  by 
the  Secretary.  They  will  serve  to  the  end 
of  their  terms  or  the  expiration  of  the 
charter  (12/31/98),  whichever  is  sooner. 
This  will  assure  balanced  membership 
of  technical  experts. 

The  Committee  will  function  solely  as 
an  advisory  body,  and  in  compliance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act.  Copies  of  the 
Committee's  revised  charter  will  be  filed 
with  the  appropriate  committees  of  the 
Congress  and  with  the  Libran.'  of 
Congress. 

Inquiries  or  comments  may  be 
directed  to  Edward  Roback,  Committee 
Secretary,  Computer  Security  Division 
(820/426),  Information  Technology 
Laboratory,  U.S.  Department  of 
Commerce,  Gaithersburg,  Maryland, 
20899  telephone  301-975-3696. 

Dated:  August  18.  1998. 
Mark  Bohannon, 

Chief  Counsel  for  Technology  Administration 
(FR  Doc,  98-22727  Filed  8-24-98;  8:45  am] 

BILUNG  CODE  3S10-CM-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  25). 

Title  and  OMB  Number:  Defense 
Federal  Acquisition  Regulation 
Supplement  (DEARS)  Part  251,  Use  of 
Government  Sources  by  Contractors, 
and  Related  Clauses  in'Part  252;  OMB 
Number  0704-0252. 

Type  of  Request:  Extension. 

Number  of  Respondents:  3,500. 

Responses  Per  Respondent:  3. 

Annual  Responses:  10,500. 

Average  Burden  Per  Response:  30 
minutes. 

Annual  Burden  Hours:  5,250. 

Needs  and  Uses:  The  collection  of 
information  is  necessary  to  facilitate  the 
use  of  Government  supply  sources  by 
contractors.  Contractors  must  provide 
certain  documentation  to  the 
Government  to  verif\'  their  authorization 
to  purchase  from  Government  suppiv 
sources,  or  to  use  Interagency  Fleet 
Management  System  Vehicles  and 
related  services.  The  information 
collection  includes  the  requirements  of 
DEARS  252.251-7000,  Ordering  from 
Government  Supply  Sources,  which 
requires  a  contractor  to  provide  a  copy 
of  an  authorization  when  planning  an 
order  under  a  Federal  Supply  Schedule 
or  a  Personal  Property  Rehabilitation 
Price  Schedule;  DEARS  252.251-7001. 
Use  of  Interagency  Fleet  Management 
System  Vehicles  and  Related  Services, 
which  requires  a  contractor  to  submit  a 
request  for  use  of  Government  vehicles, 
when  the  contractor  is  authorized  to  use 
such  vehicles,  and  specifies  the 
mformation  to  be  included  in  the 
contractor's  request. 

Affected  Puolic:  Business  or  Other 
For-Profit;  Not-For-Profit  Institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington.  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
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be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  August  19,  1998. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  98-22690  Filed  8-24-98:  8:45  am) 
BILUNG  CODE  S000-04-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Associated  Form,  and  OMB 
Number:  Tender  of  Service  and  Letter  of 
Intent  for  Personal  Property,  Household 
Goods  and  Unaccompanied  Baggage 
Shipments;  DD  Forms  619  and  619-1; 
OMB  Number  0702-0022. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  2,404. 

Responses  per  Respondent:  619. 

Annual  Responses:  859.472. 

Average  Burden  per  Response:  1.22 
hours  (Tender  of  Service);  5  minutes 
(DD  Forms  619). 

Annual  Burden  Hours:  62,878. 

Needs  and  Uses:  The  Tender  of 
Service  is  the  carrier's  certification  that 
they  will  conduct  business  with  the 
Department  of  Defense  in  accordance 
with  the  provisions  of  the  Tender  of 
Service,  solicitations,  and  other 
instructions,  as  published.  The  DD 
Forms  619  and  619-1  are  receipts  for 
goods/services  provided  by  the  carrier. 
The  Tender  of  Service  specifies  the 
terms  and  conditions  of  participation  in 
the  DoD  personal  property  program,  and 
provides  details  concerning  service  and 
performance  requirements  and 
certifications. 

Affected  Public:  Business  or  Other 
For-Profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DG  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 


Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  send  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington.  VA  22202-4'302. 

Dated:  August  18,  1998. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register,  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  98-22692  Filed  8-24-98;  8:45  am] 
BILUNG  CODE  500<M>4-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Ballistic  Missile  Defense  Advisory 
Committee 

action:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Ballistic  Missile  Defense 
(BMD)  Advisory  Committee  will  meet  in 
closed  session  at  the  Johns  Hopkins 
University  Applied  Physics  Laboratory 
in  Laurel.  Maryland,  on  September  23- 
24, 1998. 

The  Mission  of  the  BMD  Advisory 
Committee  is  to  advise  the  Secretary  of 
Defense  and  Deputy  Secretary  of 
Defense,  through  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology), 
on  all  matters  relating  to  BMD 
acquisition,  system  development,  and 
technology. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  92-463,  as  amended  by  5  U.S.C. 
Appendix  II,  it  is  hereby  determined 
that  this  BMD  Advisory  Committee 
meeting  concerns  matters  listed  in  5 
U.S.C,  552b(c)(l).  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  August  19.  1998. 
Linda  M.  Bynum. 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

(FR  Doc.  98-22693  Filed  8-24-98;  8:45  am) 

BILLING  CODE  SO0O-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technology  Advisory  Board 
Closed  Panel  Meeting 

AGENCY:  Department  of  Defense.  Defense 
Intelligence  Agency. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Pub.  L. 
92-463.  as  amended  by  Section  5  of 
Pub.  L.  94—409,  notice  is  hereby  given 


that  a  closed  meeting  of  the  DIA  Science 
and  Technology  Advisory  Board  has 
been  scheduled  as  follows: 
DATES:  September  14.  1998. 
ADDRESSES:  The  Defense  Intelligence 
Agency,  Boiling  AFB.  Washington,  DG 
20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maj  Donald  R.  Gulp.  USAF,  Executive 
Secretary,  DIA  Science  and  Technology 
Advisory  Board,  Washington,  DC 
20340-1328  (202)  231^930. 
SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(I).  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director.  DIA.  on  related  scientific  and 
technical  matters. 

Dated:  August  19.  1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  98-22691  Filed  8-24-98;  8:45  ami 
BILLING  CODE  381 0-01 -M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Executive  Committee  Meeting  of  the 
Defense  Advisory  Committee  on 
Women  In  the  Services  (DACOWITS) 

AGENCY:  Department  of  Defense, 
Advisory  Committee  on  Women  in  the 
Services. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  Section  10(a), 
Pub.  L.  92—463.  as  amended,  notice  is 
hereby  given  of  a  forthcoming  Quarterly 
Executive  Committee  Meeting  of  the 
Defense  Advisory  Committee  on  Women 
in  the  Services  (DACOWITS).  The 
purpose  of  the  Executive  Committee 
Meeting  is  to  review  the  responses  to 
the  recommendations  and  request  for 
information  adopted  by  the  committee 
at  the  DACOWITS  1998  Spring 
Conference. 

DATES:  September  14.  1998,  8:30  a.m.- 
4  p.m. 

ADDRESSES:  SECDEF  Conference  Room 
3E869,  The  Pentagon,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Colonel  Sandy  Lewis, 
ARNGUS,  DACOWITS  and  Military 
Women  Matters,  OASD  (Force 
Management  Policy),  4000  Defense 
Pentagon,  Room  3D769,  Washington,  DC 
20301-4000;  telephone  (703) 697-2122. 
SUPPLEMENTARY  INFORMATION:  Meeting 
agenda: 
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Monday.  September  14,  1996 

Time  and  event 

8  a.m.     DACOWITS  member's  arrive 

8:30-8:59  a.m.     Introductions  (3E869— 

SecDef  Conf  Rm,  (Open  to  Public) 
8:50-10:14  a.m.     Gender  Integrated  Training 

Brief  (Open  to  Public) 
10:15-10:29  a.m.     Break 
10:30-11:14  a.m.     NCIS— Victim  Preference 

Statement  Briefing  (Open  to  Public) 
11:30-11:44  a.m.     Break 
11:15-1:14  p.m.     Lunch 
1:15-2:29  p.m.     Collocation  Policy  Briefing 

(Open  to  Public) 
2:30-2:44  p.m.     Break 
2:45—4  p.m.     Fall  Conference  Overview  and 

Wrap  Up  (Open  to  Public) 
4:15  p.m.     DACOWITS  members  depart 

Dated:  August  19,  1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  98-22694  Filed  8-24-98;  8:45  am] 

BILUNG  CODE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  Exclusive  Licensing  of 
U.S.  Patent  Application  Serial  No.  09/ 
131,786  for  a  Retractable  Grappling 
Hook 

agency:  U.S.  Army  Soldier  Systems 
Command,  DoD. 
action:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.7(a)(1),  announcement  is  made  of  a 
prospective  exclusive  license  of  a 
retractable  grappling  hook  described  in 
U.S.  Patent  Application  Serial  No.  09/ 
131,786,  filed  with  the  U.S.  Patent  and 
Trademark  Office  on  August  10,  1998. 
DATES:  Written  objections  must  be  filed 
on  or  before  23  October  1998. 
ADDRESSES:  U.S.  Army  Soldier  Systems 
Command,  Office  of  Chief  Counsel, 
Attn:  Patent  Counsel,  Kansas  Street. 
Natick,  Massachusetts  01760-5035. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Vincent  J.  Ranucci,  Patent  Counsel  at 
508-233-4510  or  Ms.  Jessica  M.  Niro, 
Paralegal  Specialist  at  508-233-4513. 
SUPPLEMENTARY  INFORMATION:  The     - 
Retractable  Grappling  Hook  was 
invented  by  Mr.  James  Sadeck.  Rights  in 
this  invention  are  vested  in  the  U.S. 
Government  as  represented  by  the  U.S. 
Army  Soldier  Systems  Command 
(SSCOM).  Under  the  authority  of 
Section  11(a)(2)  of  the  Federal 
Technology  Transfer  Act  of  1986  (Pub. 
L.  92-502)  and  Section  207  of  Title  35, 
U.S.  Code,  the  Department  of  the  Army 
as  represented  by  SSCOM  intends  to 
grant  an  exclusive  license  on  the 
retractable  grappling  hook  to  Schaefer 


Marine,  Inc.,  158  Duchaine  Boulevard, 
New  Bedford,  Massachusetts  02745. 

Pursuant  to  37  CFR  404.7(a)(l],  any 
interested  party  may  file  written 
objections  to  the  prospective  license 
agreement.  Written  objections  should  be 
directed  to  the  above  address. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
jFR  Doc.  98-22785  Filed  8-24-98:  8:45  am] 

BILLING  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Notice  of  a 
Computer  Matching  Program 

AGENCY:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency.  DoD. 
ACTION:  Notice  of  a  Computer  Matching 
Program 

SUMMARY:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  public 
comment.  The  DoD,  as  the  matching 
agency  under  the  Privacy  Act,  is  hereby 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
Railroad  Retirement  Board  (RRB)  and 
DoD  that  their  records  are  being 
matched  by  computer.  The  record 
subjects  are  RRB  delinquent  debtors 
who  may  be  current  or  former  Federal 
employees  receiving  Federal  salary  or 
benefit  payments  and  who  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  United  States  Government 
under  programs  administered  by  RRB  so 
as  to  permit  RRB  to  pursue  and  collect 
the  debt  by  voluntary  repayment  or  by 
administrative  or  salary  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982.  as 
amended. 

DATES:  This  proposed  matching  program 
will  become  effective  September  24, 
1998  and  matching  may  commence, 
unless  changes  to  the  matching  program 
are  required  due  to  public  comments  or 
by  Congressional  or  Office  of 
Management  and  Budget  objections. 
Any  public  comment  must  be  received 
before  the  effective  date. 
ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office,.  1941 
Jefferson  Davis  Highway,  Suite  920, 
Arlington,  VA  22202-4502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Vahan  Moushegian,  Jr.  at  telephone 
(703)  607-2943. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacv  Act  of 
1974,  as  amended.  (5  U.S.C.  5'52a).  the 
DMDC  and  RRB  have  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  the  agencies. 
The  purpose  of  the  match  is  to  exchange 
personal  data  between  the  agencies  for 
debt  collection.  The  match  will  yield 
the  identity  and  location  of  the  debtors 
within  the  Federal  government  so  that 
RRB  can  pursue  recoupment  of  the  debt 
by  voluntary  payment  or  by 
administrative  or  salary  offset 
procedures.  Computer  matching 
appeared  to  be  the  most  efficient  and 
effective  manner  to  accomplish  this  task 
with  the  least  amount  of  intrusion  of 
personal  privacy  of  the  individuals 
concerned.  It  was  therefore  cone  luded 
and  agreed  upon  that  computer 
matching  would  be  the  best  and  least 
obtrusive  manner  and  choice  for 
accomplishing  this  requirement. 

A  copy  of  the  computer  matching 
agreement  between  RRB  and  DMDC  is 
available  upon  request  to  the  public. 
Reque.sts  should  be  submitted  to  the 
address  caption  above  or  to  the  Debt 
Management  Operations  Specialist. 
Railroad  Retirement  Board,  Bureau  of 
Fiscal  Operations.  844  Rush  Street. 
Chicago,  IL  60611-2092.  Telephone 
(312)  751-4963. 

Set  forth  below  is  the  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  in  the  Federal  Register  at  54 
FR  25818  on  June  19.  1989. 

The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act. 
and  a  advanced  copy  of  this  notice  was 
submitted  on  August  11,  1998.  to  the 
House  Committee  on  Government 
Reform  and  Oversight,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
pursuant  to  paragraph  4d  of  Appendix 
I  to  OMB  Circular  No.  A130.  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals,'  dated 
February  8,  1996  (61  FR  6435). 
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Dated:  August  19,  1998. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

NOTICE  OF  A  COMPUTER  MATCHING 
PROGRAM  BETWEEN  THE  RAILROAD 
RETIREMENT  BOARD  AND  THE 
DEPARTMENT  OF  DEFENSE  FOR 
DEBT  COLLECTION 

A.  PARTICIPATIXG  AGES'CIES: 
Participants  in  this  computer  matching 
program  are  the  Railroad  Retirement 
Board  (RRB)  and  the  Defense  Manpower 
Data  Center  (DMDC)  of  the  Department 
of  Defense  (DoD).  RRB  is  the  source 
agency,  i.e.,  the  activity  disclosing  the 
records  for  the  purpose  of  the  match. 
DMDC  is  the  specific  recipient  activity 
or  matching  agency,  i.e..  the  agency  that 
actually  performs  the  computer 
matching. 

B.  PURPOSE  OF  THE  MATCH:  Upon 
the  e.xecution  of  this  agreement,  the  RRB 
will  provide  and  disclose  debtor  records 
to  DMDC  to  identify  and  locate  any 
matched  Federal  personnel,  employed, 
serving,  or  retired,  who  may  owe 
delinquent  debts  to  the  Federal 
Government  under  certain  programs 
administered  by  the  RRB.  The  RRB  will 
use  this  information  to  initiate 
independent  collection  of  those  debts 
under  the  provisions  of  the  Debt 
Collection  Act  of  1982,  as  amended, 
when  voluntarv'  payment  is  not 
forthcoming.  These  collection  efforts 
will  include  requests  by  the  RRB  of  the 
military  service/employing  agency  in 
the  case  of  military  personnel  (either 
active,  reserve,  or  retired)  and  current 
non-postal  civilian  employees,  and  to 
the  (Dffice  of  Personnel  Management  in 
the  c:ase  of  retired  non-postal  civilian 
employees,  to  apply  administrative  and/ 
or  salary  offset  procedures  until  such 
time  as  the  obligation  is  paid  in  full. 

C.  AUTHORITY  FOR  CONDUCTING 
THE  MATCH:  The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Debt  Collection  Act  of 
1982  (Public  Law  97-3B5).  as  amended 
by  the  Debt  Collection  Improvement  Act 
of  1996  (Public  Law  104-134.  section 
31001):  31  U.S.C.  Chapter  37, 
Subchapter  I  (General)  and  Subchapter 
II  (Claims  of  the  United  States 
Government),  31  U.S.C.  3711  Collection 
and  Compromise.  31  U.S.C.  3716 
Administrative  Offset,  5  U.S.C.  5514 
Installment  Deduction  for  Indebtedness 
(Salary  Offset);  10  U.S.C.  135.  Under 
Secretary  of  Defense  (Comptroller); 
Section  101(1)  of  Executive  Order 
12731;  4  CFR  101.1-105.5,  Federal 
Claims  Collection  Standards;  5  CFR 
550.1101  -  550.1108  Collection  by  Offset 


from  Indebted  Government  Employees 
(OPM);  and  20  CFR  part  367,  Recovery 
of  Debts  Owed  to  the  Railroad 
Retirement  Board  From  Other 
Government  Agencies. 

D.  RECORDS  TO  BE  MATCHED:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974.  as  amended.  5  U.S.C.  552a. 
from  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows: 

RRB  will  use  personal  data  from  the 
record  system  identified  as  RRB-42. 
entitled  ■Uncollectible  Benefit 
Overpayment  Accounts'  last  published 
in  the  Federal  Register  at  49  FR  7900  on 
March  2.  1984  and  amended  as 
published  in  the  Federal  Register  at  56 
FR  47502  on  September  19,  1991. 

DoD  will  use  personal  data  from  the 
record  system  identified  as  S322.ll 
DMDC,  entitled  "Federal  Creditor 
Agency  Debt  Collection  Data  Base,'  last 
published  in  the  Federal  Register  at  61 
FR  32779,  June  25,  1996. 

Sections  5  and  10  of  the  Debt 
Collection  Act  of  1982  (Public  Law  97- 
365)  authorize  agencies  to  disclose 
information  about  debtors  in  order  to 
effect  salary  or  administrative  offsets. 
Agencies  must  publish  "routine  uses" 
pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act  for  those  systems  of  records 
from  which  they  intend  to  disclose  this 
information.  Sections  5  and  10  of  the 
Debt  Collection  Act  constitutes  the 
necessary  authority  to  satisfy  the 
compatibility  requirement  of  subsection 
(a)(7)  of  the  Privacy  Act.  The  systems  of 
records  described  above  contain  an 
appropriate  routine  use  provision  which 
permits  disclosure  of  information 
between  the  agencies. 

E.  DESCRIPTION  OF  COMPUTER 
MATCHING  PROGRAM:  The  RRB,  as 
the  source  agency,  will  provide  DMDC 
with  a  electronic  file  which  contains  the 
names  of  delinquent  debtors  in 
programs  the  RRB  administers.  Upon 
receipt  of  the  electronic  file  of  debtor 
accounts,  DMDC  will  perform  a 
computer  match  using  all  nine  digits  of 
the  SSN  of  the  RRB  file  against  a  DMDC 
computer  database.  The  DMDC 
database,  established  under  an 
interagency  agreement  between  DOD, 
OPM,  OMB,  and  the  Department  of  the 
Treasury,  consi.sts  of  employment 
records  of  non-postal  Federal  civilian 
employees  and  military  members,  both 
active  and  retired.  The  'hits',  or  matches 
will  be  furnished  to  the  RRB.  The  RRB 
is  responsible  for  verifying  and 
determining  that  the  data  on  the  DMDC 
electronic  reply  file  are  consistent  with 
the  RRB's  source  file  and  for  resolving 
any  discrepancies  or  inconsistencies  on 
an  individual  basis.  The  RRB  will  also 


be  responsible  for  making  final 
determinations  as  to  positive 
identification,  amount  of  indebtedness 
and  recovery  efforts  as  a  result  of  the 
match. 

The  electronic  file  provided  by  the 
RRB  will  contain  data  elements  of  the 
debtor's  name,  SSN,  internal  account 
numbers  and  the  total  amount  owed  for 
each  debtor  on  approximately  5,000 
delinquent  debtors. 

The  DMDC  computer  database  file 
contains  approximately  8.64  million 
records  of  active  duty  and  retired 
military  members,  including  the  Reserve 
and  Guard,  and  the  OPM  government 
wide  non-postal  Federal  civilian  records 
of  current  and  retired  Federal 
employees. 

DMDC  will  match  the  SSN  on  the 
RRB  file  by  computer  against  the  DMDC 
database.  Matching  records,  'hits'  based 
on  SSN,  will  produce  data  elements  of 
the  individual's  name,  SSN,  military 
service  or  employing  agency,  and 
current  work  or  home  address. 

F.  INCLUSIVE  DATES  OF  THE 
MATCHING  PROGRAM:  This  computer 
matching  program  is  subject  to  public 
comment  and  review  by  Congress  and 
the  Office  of  Management  and  Budget. 
If  the  mandatory  30  day  period  for 
public  comment  has  expired  and  no 
comments  are  received  and  if  no 
objections  are  raised  by  either  Congress 
or  the  Office  of  Management  and  Budget 
within  40  days  of  being  notified  of  the 
proposed  match,  the  computer  matching 
program  becomes  effective  and  the 
respective  agencies  may  begin  the 
exchange  of  data  at  a  mutually  agreeable 
time  on  an  annual  basis.  By  agreement 
between  RRB  and  DMDC.  the  matching 
program  will  be  in  effect  and  continue 
for  18  months  with  an  option  to  renew 
for  12  additional  months  unless  one  of 
the  parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 

G.  ADDRESS  FOR  RECEIPT  OF 
PUBUC  COMMENTS  OR  INQUIRIES: 
Director,  Defense  Privacy  Office,  1941 
Jefferson  Davis  Highway,  Suite  920, 
Arlington,  VA  22202-4502.  Telephone 
(703) 607-2943. 

[FR  Doc.  98-22695  Filed  8-24-98;  8:45  am] 
BILLING  CODE  S000-4-F 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board;  Education. 

ACTION:  Notice  of  Closed  Teleconference 
Meetings. 
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summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meetings  by  teleconference 
of  the  Executive  Committee  and  the  full 
membership  of  the  National  Assessment 
Governing  Board.  Thi=  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  these  meetings  is  required 
under  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act. 

Dates:  September  14,  September  24,  and 
possibly  September  25,  1998. 

Time:  11  a.m.-l  p.m. 

Location:  National  Assessment  Governing 
Board,  800  North  Capitol  Street,  NVV., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Wilmer,  Operations  Officer, 
National  Assessment  Governing  Board, 
Suite  825,  800  North  Capitol  Street, 
NW..  Washington,  DC,  20002-4233. 
Telephone:  (202)  357-6938. 

SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Title  IV  of  the  Improving 
America's  Schools  Act  of  1994),  (Pub.  L. 
103-382). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 
Under  P.L.  105-78,  the  National 
Assessment  Governing  Board  is  also 
granted  exclusive  authority  over 
developing  Voluntary  National  Tests 
pursuant  to  contract  number 
RJ97153001. 

On  September  14,  from  11  a.m.  to  1 
p.m.,  the  Executive  Committee  of  the 
National  Assessment  Governing  Board 
will  hold  a  closed  teleconference 
meeting.  The  Executive  Committee  will 
prepare  a  document  outlining  the 
conditions  for  renewal  of  the  Voluntary 
National  Tests  contract.  The  information 
and  discussion  will  relate  to  the  source 
selection  criteria  by  which  government 
contracts  may  be  modified  or  awarded. 
Not  only  would  the  disclosure  of  such 
data  implicate  proscriptions  set  forth  in 
the  Federal  Acquisition  Regulations,  but 
also  such  disclosure  would  significantly 
frustrate  a  proposed  agency  action. 
Specifically,  disclosure  of  the  Executive 
Committee's  discussion  may  affect 
private  decisions  made  by  the 
contractor.  Such  matters  are  protected 
by  exemption  9B  of  Section  552b(c)  of 
Title  5  U.S.C. 


On  September  24,  the  Executive 
Committee  will  meet  in  closed  session 
to  review  the  contractor's  response  to 
the  Governing  Board's  decisions  of  the 
options  for  renewal  of  the  Voluntary 
National  Tests  contract.  If  unable  to 
reach  agreement  or  substantive  changes 
are  required  given  the  contractor's 
response  to  the  options  for  renewal  of 
the  contract,  the  Executive  Committee 
will  formulate  recommendations  to  the 
Governing  Board.  This  teleconference 
must  be  conducted  in  closed  session 
because  public  disclosure  of  this 
information  would  likely  have  an 
adverse  financial  effect  on  the  Voluntary 
National  Tests  program.  The  discussion 
of  this  information  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action  if  conducted 
in  open  session.  Such  matters  are 
protected  by  exemption  9B  of  Section 
552b(c)  of  Title  5  U.S.C. 

On  September  25,  1998,  if  needed,  the 
Governing  Board  will  meet  in  a  closed 
teleconference  to  take  final  action  on 
substantive  changes  in  the  Voluntar\' 
National  Tests  contract.  This 
teleconference  must  be  conducted  in 
closed  session  because  public  disclosure 
of  this  information  would  likely  have  an 
adverse  financial  effect  on  the  Voluntary 
National  Tests  program.  The  discussion 
of  this  information  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action  if  conducted 
in  open  session.  Such  matters  are 
protected  by  exemption  9B  of  Section 
552b(c)ofTitle5U.S.C. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capitol  Street,  NW.,  Washington,  DC, 
from  8:30  a.m.  to  5  p.m. 
Roy  Truby, 

ExeciifiVe  Director.  National  Assessment 
Governing  Board. 

[FR  Doc.  98-22689  Filed  8-24-98:  8;45  am] 
BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Nevada  Operations  Office;  Notice 
Inviting  Research  Grant  Applications 

AGENCY:  Nevada  Operations  Office, 
Department  of  Energy. 
ACTION:  Notice  inviting  research  grant 
applications  under  Financial  Assistance 
Program  Notice  98-01. 

SUMMARY:  The  Office  of  Research  and 
Development  (NN-20),  of  the  Office  of 
Nonproliferation  and  National  Security 
(NN),  U.S.  Department  of  Energy,  in 
keeping  with  its  mission  to  strengthen 


the  Nation's  capabilities  in  the  areas  of 
nonproliferation  of  weapons  of  mass 
destruction  and  national  security 
through  the  support  of  science, 
engineering,  and  mathematics, 
announces  its  interest  in  receiving  grant 
applications  from  academic  researchers, 
preferably  in  a  corroborative  partnership 
with  one  of  the  DOE  National 
Laboratories.  The  purpose  of  this 
program  is  to  enhance  our  national 
capability  to  detect  illicit  proliferation 
activities  and  our  national  capabilities 
to  protect  critical  information  and 
materials  through  research  and 
development. 

DATES:  All  applications,  referencing 
Program  Notice  NN-98-01.  should  be 
received  not  later  than  4:30  PM,  PST.  on 
or  before  September  24,  1998  in  order  to 
be  accepted  for  merit  review  and  to 
permit  timely  consideration  for  award. 

ADDRESSES:  Applications  should  be  sent 
to  U.S  Department  of  Energy,  Nevada 
Operations  Office,  Contracts 
Management  Division,  ATTN:  Darby  A. 
Dieterich.  P.O.  Box  98518,  Las  Vegas, 
NV  89193-8518. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  of  a  technical  nature  should 
be  addressed  to  the  following  personnel: 
Peter  G.  Mueller,  DOE/NV  Emergency 
Management  Division,  (702)  295-1777; 
or  Carolyn  R.  Roberts,  IX)E/NV 
Emergency  Management  Division,  (702)  ' 
295-2611.  Other  questions  should  be 
addressed  to  Darby  A.  Dieterich, 
Contracts  Management  Division,  (702) 
295-1560. 

SUPPLEMENTARY  INFORMATION — RESEARCH 
TOPIC  AREAS:  It  is  anticipated  that 
awards  resulting  from  this  notice  will  be 
made  in  the  November  1998  timeframe. 
Another  notice  will  be  published  in  the 
near  future  setting  forth  a  schedule  for 
future  submittals  and  associated 
reviews.  In  addition,  an  Internet  address 
will  be  established  containing  Office  of 
Research  and  Development  (NN-20) 
program  information  for  use  in 
preparing  and  submitting  future 
applications. 

If  the  academic  research  entity  does 
not  have  a  current  relationship  with  a 
National  Laboratory,  this  partnership 
may  be  set  up  after  the  award  of  the 
grant  with  the  aid  of  NN-20  at  Office  of 
Nonproliferation  and  National  Security, 
NN-20,  Office  of  Research  and 
Development,  U.S.  Department  of 
Energv,  1000  Independence  Avenue 
SW,  VVashington.  DC  20585.  C;eneral 
research  program  and  related  topic  areas 
include,  but  are  not  limited  to  the 
following: 
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Radiation  Detection  Technology 
Program 

The  Radiation  Detection  Technology 
Program  (RDTP)  provides  for  basic 
research  on  new  detectors  and 
technology,  advanced  applications, 
prototype  demonstrations,  and  field 
testing  to  analyze  signatures  associated 
with  Special  Nuclear  Materials  (SNM), 
nuclear  weapons  and  weapon 
components  and  radioactive  materials. 
The  focus  areas  include  Improved 
Instrumentation  for  Man-portable 
Analysis  Systems,  Development  of  New 
Materials  as  Detectors,  and  Advances  in 
Algorithms  and  Onboard  Decision- 
Making. 

Improved  instrumentation 
performance  for  man-portable  analysis 
systems  is  focused  on  reducing  the  size, 
cost,  and  dependence  on  the  skill  of  the 
operator;  providing  sensor  selectivity; 
improving  the  quality  of  detectors; 
increasing  sensitivity  of  detection; 
improving  the  selectivity  and 
automating  the  analyses;  and  increasing 
the  speed  and  accuracy  of  detection. 
R&D  programs  should  also  exploit 
advances  in  all  emerging  technologies  to 
incorporate  the  flexibility  of  fieldable 
systems,  e.g.,  advanced  micro  circuitry 
and  thin  film  batteries. 

Development  of  new  materials  as 
detectors  seeks  to  improve  detection 
capability  through  the  utilization  of  new 
sensor  materials.  Classical  efforts  to 
detect  radiation  relied  on  ionization 
(e.g..  Geiger  counter)  or  reactions  such 
as  fission  (fission  counter)  or  absorption 
(boron  trifluoride).  Relatively  recent 
advances  in  materials  have  resulted  in 
breakthroughs  in  sensitivity  and 
accuracy  (e.g.,  lithium  drifted 
germanium)  at  the  expense  of  the 
requirement  to  cool  the  crystal  to  liquid 
nitrogen  temperatures.  New  work  is 
aimed  at  employing  materials  such  as 
cadmium  zinc  telluride  (CdZnTe), 
bismuth  iodide,  and  lead  iodide  which 
offer  the  possibility  of  increased 
sensitivity  and  accurate  spectral 
analysis  without  the  need  for  external 
cooling.  In  addition  to  the  use  of  these 
new  materials  to  achieve  a  room 
temperature  capability,  the  use  of 
miniature  mechanical  coolers  offers 
cmother  route  to  the  goal  of  improved 
sensitivity  with  portability. 

Advances  in  algorithms  and  onboard 
decision  making  are  focused  on 
providing  analytical  capabilities  in  real 
time.  Advances  in  computer  technology, 
reduction  of  the  size  and  power 
requirements,  and  micro 
miniaturization  provide  the  capability 
to  incorporate  advanced  algorithms  for 
real  time  data  analysis  into  fieldable 
instruments.  These  capabilities  are 


becoming  essential  to  effective  SNM 
detection  and  control. 

Cooperative  Monitoring  Program 

The  Cooperative  Monitoring  Program 
is  focused  in  the  topic  areas  of  chemical 
sensors,  arrays,  and  networks  for 
detection  of  signature  species  in 
environmental  samples  indicative  of 
nuclear,  chemical,  and  biological 
weapons  activities;  data  fusion 
methodologies  to  interpret  large 
quantities  of  data  from  heterogeneous 
sensor  networks;  microanalytical 
technologies  for  chemical  analyses  of 
signature  species;  and  tags  and  seals  for 
arms  control  applications.  The 
applications  emphasis  is  on  a 
cooperative  and  collaborative 
environment  in  which  stakeholders  are 
participating  appropriately  in  the 
monitoring  to  enhance  confidence,  trust, 
and  transparency. 

Advanced  Chemical  Sensors,  Arrays, 
and  Networks  are  required  for 
cooperative  monitoring  of  facilities  for 
treaty  verification,  IAEA  safeguards, 
personnel  protection,  etc.  These  may  be 
used  either  in  a  permement  system  of 
monitor  sensors  or  in  periodic  on-site 
inspections  of  declared  activities.  Both 
approaches  require  rugged  and  sensitive 
chemical  instruments  that  will  analyze 
the  environment  for  specific  signature 
compounds  to  verify  that  the  facility 
(e.g.,  a  chemical  manufacturing  plant  or 
a  nuclear  fuel  storage  repository)  is 
performing  as  declared.  In  other  non- 
cooperative  instances,  it  may  be 
desirable  to  determine  if  signature 
compounds  are  present  for  illicit  or 
undeclared  operations  at  an  industrial 
facility.  Both  qualitative  identification 
of  signature  species  and  quantitative 
amounts  of  the  species  are  needed. 
Chemical  signature  species  must  be 
detectable  at  trace  levels  such  as  ppb  or 
ppt,  and  near-real-time  analysis  is 
desirable.  Biochemical  and  metabolic 
phenomena  offer  opportunities  for 
innovative  sensors,  both  in  terms  of  the 
receptor  side  of  the  sensor  and  the 
potential  suite  of  analytes  that  can  be 
monitored. 

Data  Fusion  Methodologies  are  vital 
to  the  analysis  of  data  from  arrays  and 
networks  of  sensors.  Such  systems  are 
capable  of  generating  huge  quantities  of 
data,  most  of  which  portray  normal 
events  and  conditions.  When  a  rare 
event  or  a  potential  threat  condition 
occurs,  it  is  critical  to  be  able  to 
recognize  this  occurrence  in  near-real 
time. 

Therefore,  data  analysis  techniques 
are  needed  that  can  manage  large 
quantities  of  differing  types  of  data  and 
can  subject  these  data  to  complex  filters 
and  algorithms  to  detect  abnormal  or 


threat  conditions  with  ver>'  low 
incidences  of  false  alarms.  Data 
management  systems  that  can  learn  the 
patiems  of  normal  data  by  analysis  of 
real  (noisy)  data  and  continually  update 
the  definition  of  normal  through  self- 
learning  processes  are  desirable. 

Microtechnologies  for  Chemical 
Analyses  are  needed  to  make  routine 
laboratory  analysis  methods  available  in 
the  field.  Conventional  workhorse  tools 
for  chemical  analysis  such  as  gas 
chromatography,  mass  spectrometry, 
and  various  other  spectroscopic 
methods  are  powerful  and  well  accepted 
in  a  laboratory  environment,  but  usually 
are  not  amenable  in  their  laboratory 
format  for  flexible  monitoring  and 
surveillance  activities  in  a  field 
environment. 

In  recent  years,  the  technologies  used 
to  make  microelectronic  devices  are 
being  adapted  to  make  miniature 
analogs  of  classical  laboratory 
instruments  for  chemical  analysis. 
Biochemical  phenomena  and  analytical 
techniques  are  also  amenable  to 
miniaturization  via  microtechnologies. 
This  revolution  in  chemical  analysis 
instrumentation  is  in  its  relative 
infancy,  and  there  appear  to  be  many 
opportunities  to  miniaturize  the  bench- 
and  laboratory-scale  instruments.  The 
benefits  of  miniaturization  for  chemical 
analysis  are  similar  to  the  benefits  for 
electronics  products — low  power 
requirements,  lightweight  for 
portability,  and  enhanced  ruggedness 
and  reliability.  New  sampling 
technologies  are  needed  to  take 
advantage  of  the  real-time  potential  of 
miniaturized  instruments. 

Tags  and  Seals  are  enjoying  a 
renewed  interest  as  a  result  of  domestic 
and  international  arms  control 
applications. 

Broad  Area  Search  and  Analysis 
Program 

The  Broad  Area  Search  and  Analysis 
(BASA)  program  addresses  the 
difficulties  associated  with  the  detection 
and  classification  of  proliferation 
facilities,  particularly  those  that  are 
located  underground.  Sensor 
development  and  analysis  activities  fall 
into  several  research  topic  areas: 
Multispectral/Hyperspectral/ 
Ultraspectral  imaging,  Synthetic 
Aperture  Radar,  Advanced  Airborne 
Systems,  Power  Line  Monitoring,  and 
Geophysical  Methods.  The  potential  for 
false  alarms  as  a  result  of  any  single 
technique  may  be  quite  high.  Hence,  the 
final  BASA  research  area  is  Data  Fusion 
to  optimize  the  facility  characterization 
while  minimizing  the  false  alarm 
probability. 
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Multispectral/Hyperspectral/ 
Ultraspectral  Systems  include  imaging 
throughout  the  visible,  infrared,  and 
ultraviolet  spectral  bands.  Nominally, 
multispectral  systems  contain  2-19 
bands  of  data  and  are  relatively  mature. 
Hyperspectral  systems  include  20-299 
bands  and  are  relatively  new  sensors. 
Ultraspectral  systems  have  300  or  more 
bands.  Correspondingly,  data  from  the 
multispectral  systems  have  been  used 
for  decades  and  is  mature  while  the 
exploitation  of  the  data  from 
hyperspectral  is  in  its  adolescence  and 
ultraspectral  data  analysis  is  in  its 
infancy. 

The  thrust  of  the  research  in  this  area 
is  in  algorithm  development  for  new 
exploration  tools  to  interpret  alterations 
of  the  natural  patterns  that  occur  as  the 
result  of  man's  activities.  The  alterations 
may  be  the  result  of  perturbations  in 
drainage  patterns,  development  of 
vegetation  stress,  deposition  of  effluents 
and  their  effects,  overt  or  covert 
construction,  etc.  Such  alterations  can 
often  be  observed  from  great  distances 
such  as  satellite  orbits.  Thus  there  is 
great  potential  for  exploiting  alterations 
by  systems  that  cover  large  or 
nationwide  areas.  Significant  issues 
include  calibration,  removal  of 
atmospheric  effects  and  the  ability  to 
find  information  of  interest.  The 
algorithms  must  be  able  to  distill  large 
quantities  of  data  to  the  essential, 
proliferation-relevant  information  for 
data  transmission  and  effective 
visualization  by  decision-makers. 

New  concepts  are  also  welcome  for  1) 
specialized,  deployable,  adaptive  or 
reconfigurable  processor  hardware;  2) 
combined  passive/active  optical 
systems;  or  3)  self-unfolding/adjusting 
optics  to  package  large  systems  in  small 
satellites. 

Synthetic  Aperture  Radar  (SAB) 
technology  is  advancing  rapidly  as  we 
develop  the  systems  and  the  processing 
means  to  utilize  this  technology.  The 
Interferometric  SAR  has  shovm  great 
potential  for  digital  terrain  mapping, 
coherent  change  detection,  motion 
detection,  and  other  uses.  The  thrust  of 
research  in  this  area  for  the  future  will 
be  in  increasing  our  processing 
capabilities,  particularly  near-real  time 
processing,  so  that  we  can  then  push 
forward  with  plans  for  increased 
systems  capabilities.  The  great 
advantage  which  radar  systems  have 
over  optical  systems  is  their  ability  to 
image  under  any  weather  conditions. 
The  primary  disadvantage  is  that  they 
provide  a  monochromatic  image  of 
reflective  surfaces  rather  than  a  full  or 
false  color  imaging.  However,  future 
dual  or  multiband  SAR  systems  offer  the 
potential  of  textural  or  polarization 


information  that  may  correlate  with 
surface  types. 

New  concepts  for  using  passive 
microwave  sensors  and  imaging  arrays 
are  also  welcome. 

Power  Line  Monitoring  includes 
several  technology  thrusts  that  utilize 
data  either  obtained  from  or  derived 
from  power  line  systems.  Engineering 
principles  and  grid  modeling  of  power 
line  configurations  may  be  used  together 
with  observable  line  configurations  to 
determine  the  likelihood  of  missing  or 
buried  elements.  Transient  pulses  may 
be  introduced  into  the  lines  to  confirm 
or  refute  the  modeled  behavior.  The 
passive  electromagnetic  fields 
emanating  from  the  power  lines  may  be 
mapped,  modeled,  and  analyzed. 

Geophysical  Methods  include  gravity, 
magnetics,  and  electromagnetic 
induction  (EMI).  Gravity  and  magnetics 
look  for  variations  in  the  earth's  natural 
fields  due  to  the  presence  of  clandestine 
facilities.  The  deficiency  of  mass  due  to 
excavation  of  an  underground  facility 
generates  a  gravity  low  and  the  presence 
of  ferromagnetic  materials  such  as  iron 
in  the  reinforced  concrete  and 
machinery  of  the  facility  generates  a 
magnetic  high.  Thus  one  may  look  for 
a  localized  perturbation  of  the  normal 
fields  as  an  indication  of  an 
underground  facility.  The  field 
perturbations  generated  by  such 
facilities  decay  rapidly  and  generally 
must  be  observed  within  a  few  thousand 
meters.  Effective  use  of  these 
technologies  may  require  the 
development  of  both  improved 
instruments  and  stabilized  airborne 
platforms.  These  development  tasks  are 
formidable  and  require  a  demonstration 
of  the  utility  of  the  techniques, 
modeling  to  show  the  potential  at 
extended  distances,  and  an  evaluation 
of  the  merits  of  such  technology. 

Data  Fusion  is  needed  to  merge  the 
information  from  the  disparate 
technologies  cited  in  the  previous 
sections.  Each  individual  sensor 
measures  some  phenomenology  that 
may  be  indicative  of  proliferation 
activity.  The  false  alarm  rate  for  any 
given  technique  may  be  quite  high.  e.g. 
there  are  numerous  reasons  why  there 
may  be  a  gravity  low  or  why  vegetation 
may  be  stressed,  etc.  But  combined  with 
other  techniques,  the  false  positive  rate 
is  expected  to  be  significantly  lower. 

Remote  Chemical  Detection  Program 

The  goal  of  the  Remote  Chemical 
Detection  Program  is  to  be  able  to  detect 
chemicals  from  a  stack/vent  plume  at  a 
distance.  Innovative  algorithms  which 
can  quickly  analyze  large  volumes  of 
hyperspectral  or  ultraspectral  data  are 
needed.  The  goal  is  to  process  data  from 


passive  and/or  active  sensors  into 
usable  information.  Key  issues  include 
removal  of  atmospheric  effects, 
backgrounds  and  other  interferences  in 
the  mid-wave  infrared  (3-5  microns)  or 
in  the  long-wave  infrared  (8-14  micron) 
regions.  Algorithms  which  require  a 
pixel-by-pixel  removal  of  these  effects 
are  too  computationally  intensive  and 
will  not  be  considered.  Proposals 
should  be  tied  to  specific  sensors  and 
contain  benchmarks  for  how  new 
algorithms  improve  on  the  state-of-the- 
art. 

Counter  Nuclear  Smuggling  Program 

The  primary  technical  goals  of  the 
Counter  Nuclear  Smuggling  Program  are 
to  improve  capabilities  to  detect  and 
intercept  diverted  nuclear  materials, 
and  to  provide  improved  anahiical 
tools  to  aid  forensics  and  attribution 
assessment.  The  primary  technical 
challenges  that  arise  from  these  goals 
are:  to  develop  operationally  useful, 
automated  and  cost-effective  nuclear 
material  detectors:  to  develop  robust 
techniques  to  detect  highly  enriched 
uranium;  to  develop  systems  to  detect 
nuclear  materials  in  transit:  to  develop 
technologies  to  search  for  nuclear 
material;  and  to  develop  the  tools  and 
the  data  bases  for  forensic  and 
attribution  assessment  of  foreign  nuclear 
material.  To  address  these  challenges 
the  Counter  Nuclear  Smuggling  R&D 
program  is  organized  into  the  following 
program  elements:  Fundamental 
Detection  Technology;  Highly  Eru-iched 
Uranium  Detection;  Nuclear  Material 
Tracking  and  Search;  and  Forensics  and 
Attribution  Assessment. 

Fundamental  Detection  Technology  is 
aimed  at  means  for  detecting  the 
intrinsic  and/or  stimulated  radiation 
from  concealed  Special  Nuclear 
Materials  (SNM).  This  type  of 
technology  would  allow  technical 
barriers  to  be  employed  for  detecting 
and  deterring  illicit  movement  of 
nuclear  materials.  The  overall  objective 
is  to  develop  new  sensors  that  are 
intelligent,  provide  automated  response, 
operate  at  room  temperature,  consume 
little  power,  have  good  resolution,  are  * 
cost  effective,  and  have  a  low  false 
alarm  rate.  This  can  be  accomplished  at 
many  levels  including  basic  and  applied 
research  on  detection  materials, 
integration  of  current  high  resolution 
room  temperature  materials  (in 
particular  cadmium  zinc  telluride)  into 
fieldable  detector  systems,  development 
of  alternative  cooling  systems  for  high 
resolution  detectors,  and 
miniaturization  by  exploiting 
Application  Specific  Integrated  Circuit 
(ASIC)  and  microfabrication  technology. 
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Highly  Enriched  Uranium  Detection  is 
extremely  difficult  in  a  passive  mode, 
and  HEU  is  the  most  likely  material  a 
terrorist  would  use  for  a  nuclear  device. 
For  this  reason,  there  is  interest  in 
advancing  active  interrogation 
technologies  into  prototype  HEU 
detection  systems.  The  primary 
emphasis  is  on  developing  systems  for 
choke  point  monitoring  of  luggage, 
small  packages,  large  containers,  trucks, 
rail  cars  and  sea-going  containers.  Novel 
techniques  to  improve  passive  or  active 
detection  of  HEU  are  encouraged. 

Nuclear  Material  Tracking  and  Search 
capabilities  need  to  be  improved  for 
materials  and/or  weapons  in  transit. 
Possible  methods  to  improve  material 
tracking  include  data  fusion  techniques 
to  improve  the  capability  of  integrated 
networks  of  sensors  and  the  tagging  of 
materials.  The  goal  is  to  develop 
systems  which  can  be  deployed  in  areas 
around  key  facilities  to  detect  and  track 
in-coming  or  out-going  nuclear 
materials  to  facilitate  interception. 
Tagging  techniques  to  improve  the 
ability  to  monitor  the  movement  of 
nuclear  materials  are  also  feasible. 
These  measures  are  typically  expected 
to  be  extrinsic  devices,  e.g.  RP" 
transmitters  integrated  into  storage  or 
shipping  containers  to  track  material 
while  in  transit  or  moving  inside 
storage/handling  facilities. 

Nuclear  material  search  is  extremely 
important  and  difficult  when  diversion 
is  suspected  or  known  but  location  and 
recovery  have  not  yet  occurred.  Search 
requires  cueing,  e.g.  by  INTEL  or  tip-off, 
to  reduce  the  search  region  to  a  feasible 
size.  DOE  Emergency  Response, 
Radiological  Assistance  Program  and 
Nuclear  Emergency  Search  Teams  have 
the  pre-eminent  nuclear  search 
capability.  This  program  element 
involves  the  development  of  techniques, 
systems,  and  devices  to  improve  the 
capabilities  of  this  community.  Both 
passive  and  active  techniques  will  be 
explored. 

Forensics  and  Attribution  Assessment 
focuses  on  the  development  of  relevant 
databases  and  forensics  tools  to  aid  in 
attribution  assessment.  The  goal  of 
attribution  assessment  is  to  identify  the 
diversion  point,  the  original  source  of 
the  material,  and  the  perpetrators. 
Recently,  a  laboratory  exercise  on  a 
blind  sample  of  seized  nuclear  material 
indicated  that  the  DOE  laboratories  have 
extensive  analytical  capabilities  to 
characterize  such  materials.  Lacking  is 
the  ability  to  identify  the  diversion 
point,  the  original  source  of  the 
material,  and  the  perpetrator.  To 
improve  these  capabilities,  research  on 
trace  detection  and  attribution 
assessment  is  needed.  This  will  require 


research  into  potential  unique 
characteristics  (isotopes,  isotope  ratios, 
etc.)  and  the  relevant  databases  to 
attribute  the  nuclear  material  to  the 
original  source,  which  in  turn  will  help 
identify  the  perpetrator. 

Issuance:  Issued  in  Las  Vegas,  Nevada,  on 
August  13,  1998. 

G.  W.  Johnson, 

Head  of  Contracting  Activity. 
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DEPARTMENT  OF  ENERGY 

[Docket  No.  FE  C&E  98-06— Certification 
Notice— 161] 

Office  of  Fossil  Energy:  El  Dorado 
Energy,  LLC;  Notice  of  Filing  of  Coal 
Capability  Powerplant  and  Industrial 
Fuel  Use  Act 

AGENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  filing. 

SUMMARY:  On  July  31,  1998,  El  Dorado 
Energy,  LLC  submitted  a  coal  capability 
self-certification  pursuant  to  section  201 
of  the  Powerplant  and  Industrial  Fuel 
Use  Act  of  1978,  as  amended. 
ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Coal  &  Power  Im/Ex,  Fossil  Energy, 
Room  4G-039,  FE-27,  Forrestal 
Building,  1000  Independence  Avenue, 
S.VV..  Washington,  D.C.  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 

SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  filed  with  the  Department  of 
Energy.  The  Secretary  is  required  to 
publish  a  notice  in  the  Federal  Register 
that  a  certification  has  been  filed.  The 
following  owner/operator  of  the 
proposed  new  baseload  powerplant  has 


filed  a  self-certification  in  accordance 
with  section  201(d). 

Owner:  El  Dorado  Energy,  LLC. 

Operator:  El  Dorado  Energy,  or 
Houston  Industries  Power  Generation, 
or  Enova  Power  Corp.,  or  an  affiliate(s) 
thereof. 

Location:  Clark  County,  Nevada. 

Plant  Configuration:  Combined-Cycle. 

Capacity:  492  megawatts. 

Fuel:  Natural  gas. 

Purchasing  Entities:  Unspecified 
wholesale  power  purchasers. 

In-Service  Date:  Late  1999. 

Issued  in  Washington,  DC.  August  18, 
1998. 

Anthony  J.  Como, 

Director.  Electric  Power  Regulation.  Office  of 
Coal  &  Power  Im/Ex.  Office  of  Coal  &■  Power 
Systems.  Office  of  Fossil  Energy. 
IFR  Doc.  98-22779  Filed  8-24-98;  8:45  am) 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP97-99-007  and  RP98-308- 
001] 

Algonquin  LNG,  Inc.,  Notice  of 
Compliance  Filing 

August  19,  1998. 

Take  notice  that  on  August  13,  1998, 
Algonquin  LNG,  Inc.  (ALNG),  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  the 
following  tariff  sheets,  to  become 
effective  on  the  dates  listed: 

Effective  June  1,  1998 
Substitute  Second  Revised  Sheet  No.  83 

Effective  August  1,  1998 

Substitute  Third  Revised  Sheet  No.  83 

ALNG  asserts  that  the  purpose  to  this 
filing  is  to  comply  with  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Letter  Order  dated  July 
29,  1998,  in  Docket  Nos.  RP97-99-006 
and  RP98-308-O00  (July  29  Order). 
ALNG  states  that  Second  Revised  Sheet 
No.  83  filed  on  May  1,  1998,  and  Third 
Revised  Sheet  No.  83  filed  on  July  1, 
1998,  inadvertently  listed  Gas  Industry 
Standards  Board  (GISB)  Standard  5.4.16 
as  5.1.16.  ALNG  also  states  that  the 
substitute  tariff  sheets  listed  above  are 
being  filed  to  correct  the  reference  to 
GISB  Standard  5.4.16  in  compliance 
with  the  July  29  Order. 

ALNG  states  that  copies  of  the  filing 
were  served  on  all  affected  customers, 
interested  state  commissions  and  all 
parties  to  the  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
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888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  )r.. 
Acting  Secretary. 
(FR  Doc.  98-22782  Filed  8-24-98;  8:45  am) 

BILUNQ  CODE  871 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OA96-75-002] 

Black  Hills  Power  &  Light  Company; 
Notice  of  Filing 

August  19,  1998. 

Take  notice  that  on  July  17,  1998, 
Black  Hills  Power  &  Light  Company 
tendered  for  filing  its  refund  report  in 
the  above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  31,  1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-22707  Filed  8-24-98;  8:45  am] 
BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[DocKet  No.  RP97-1 26-006] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

August  19,  1998. 

Take  notice  that  on  August  13,  1998, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois),  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1: 

Nineteenth  Revised  Sheet  No.  4 
Alt.  Nineteenth  Revised  Sheet  No.  4 
Eighth  Revised  Sheet  No.  5 
Fourth  Revised  Sheet  No.  IIB 
Fifth  Revised  Sheet  No.  27 
Second  Revised  Sheet  No.  75C 
Original  Sheet  No.  75D 

Iroquois  states  that  the  instant  filing 
results  in  a  reduction  to  its  base 
transportation  rates,  reduces  rates  for 
the  Park  and  Loan  (PAL)  Rate  Schedule, 
and  makes  other  tariff  changes  in 
compliance  with  the  Commission's 
Order  Affirming  in  Part  and  Reversing 
in  Part  Initial  Decision  issued  on  July 
29,  1998,  in  this  proceeding.  Iroquois 
states  that  the  Commission's  decision 
ruled  on  Iroquois'  general  rate  filing 
submitted  on  November  29,  1996 
pursuant  to  Section  4  of  the  Natural  Gas 
Act.  That  filing  concerned  virtually  all 
aspects  of  Iroquois  rates,  including  cost 
of  service,  capital  structure,  return, 
throughput,  cost  allocation  and  rate 
design.  Iroquois  requests  that  its 
compliance  filing  be  made  effective  on 
the  date  the  Commission  accepts  such 
filing,  subject  to  Iroquois'  right  to  seek 
rehearing,  judicial  review,  and 
surcharges  to  correct  any  legal  errors. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

room. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

(FR  Doc.  98-22783  Filed  8-24-98;  8:45  am] 

BILUNG  CODE  B717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 26-007] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

August  19.  1998. 

Take  notice  that  on  August  13.  1998. 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois),  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1: 

Second  Substitute  Fifteenth  Revised  Sheet 

No.  4 
Substitute  Sixteenth  Revised  Sheet  No.  4 
Substitute  Seventeenth  Revised  Sheet  No  4 
Second  Substitute  Eighteenth  Revised  Sheet 

No.  4 

Iroquois  states  that  the  instant  filing 
would  permit  Iroquois  to:  (1)  reinstate 
in  rates  certain  legal  defense  costs  that 
were  improperly  removed  on  a 
summary  basis  from  Iroquois'  rates 
pursuant  to  the  Commission's  December 
31,  1996  order  in  this  proceeding:  and 
(2)  surcharge  customers  (with  interest) 
to  put  Iroquois  in  the  position  it  would 
have  been  in  had  the  Commission  not 
committed  the  legal  error  of  summarily 
removing  such  costs.  Iroquois  states  that 
the  summar\-  removal  of  the  legal  costs 
is  now  invalid  in  light  of  the  July  21, 
1998  decision  of  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  in  Iroquois  Gas  Transmission 
System,  L.P.  v.  FERC.  No  97-126  and 
97-1533.  Iroquois  requests  that  the 
instant  filing  be  made  effective  on  the 
same  date  that  the  Commission  accepts 
Iroquois'  concurrently  submitted  rate 
reduction  filing  in  compliance  with  the 
Commission's  July  29,  1998  order  in  this 
docket. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatorv  Commission. 
888  First  Street.  NE  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  such  protests  must  be 
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filed  as  provided  in  Section  154.210  of 

the  Commission's  Regulations.  Protests 

will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary: 

|FR  Doc.  98-22784  Filed  8-24-98;  8:45  ami 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OA96-28-002] 

Pacific  Gas  &  Electric  Company; 
Notice  of  Filing 

August  19.  1998. 

Take  notice  that  on  August  18.  1997, 
Pacific  Gas  &  Electric  Company 
tendered  for  filing  copies  of  its  revised 
open  access  transmission  tariff  in 
compliance  with  Order  No.  888. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  31,  1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  98-22706  Filed  8-24-98:  8:45  am] 

BILLING  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-31 10-001] 

PJM  Interconnection,  L.L.C.;  Notice  of 
Filing 

August  19,  1998. 

Take  notice  that  on  July  30,  1998, 
pursuant  to  order  by  the  Director. 


Division  of  Rate  Applications  in  the 
above  captioned  docket.  PJM 
Interconnection.  L.L.C.  (PJM).  tendered 
for  filing  its  compliance  filing  to  amend 
its  Form  of  Service  agreement  for  Firm 
Point-to-Point  Transmission  Service 
(PJM  Open  Access  Transmission  Tariff, 
Attachment  A). 

The  amendment  provides  for  a 
confirmation  period  during  which  an 
applicant  for  Short-Term  Firm  Point-To- 
Point  Transmission  Service  must 
confirm,  following  PJM's  approval  of  its 
request  for  service,  that  it  will 
commence  service  in  accordance  with 
its  request. 

PJM  requests  an  effective  date  of  August  1 . 
1998  for  the  amendment. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  31.  1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr.. 
Acting  Secretary- 

IFR  Doc.  98-22708  Filed  8-24-98;  8:45  am) 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC96-1 9-038,  at  al.] 

California  Power  Exchange 
Corporation,  et  al.  Electric  Rate  and 
Corporate  Regulation  Filings 

August  17.  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  California  Power  Exchange 
Corporation 

(Docket  Nos.  EC96-19-038  and  ER96-1663- 
039] 

Take  notice  that  on  August  12.  1998. 
the  California  Power  Exchange 
Corporation  (PX).  filed  for  Commission 
acceptance  in  this  docket,  pursuant  to 
Section  205  of  the  Federal  Power  Act, 
an  application  to  amend  the  PX 


Operating  Agreement  and  Tariff 
(including  Protocols)  (PX  Tariff)  and  a 
motion  for  waiver  of  the  60-day  notice 
requirement. 

The  PX  proposes  amendments  to  the 
Day  Ahead  Market  timeline  in  Section 
2.1  of  the  Power  Exchange  Scheduling 
and  Control  Protocol.  The  proposed 
amendments  advance  time  deadlines  to 
comport  with  actual  market  operations. 

Comment  date:  September  1.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Consumers  Energy  Company 

[Docket  No.  ER97-1386-002I 

Take  notice  that  on  August  12, 1998, 
Consumers  Energy  Company  tendered 
for  filing  a  Settlement  Refund 
Compliance  Report  regarding  refunds 
made  to  Edison  Sault  Electric  Company 
to  implement  the  electric  transmission 
service  settlement  approved  by  the 
Commission  in  its  order  dated  July  16, 
1998. 

Copies  of  the  filed  report  were  served 
upon  the  Michigan  Public  Service 
Commission  and  Edison  Sault  Electric 
Company. 

Comment  date:  September  1,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Westchester  RESCO  Company,  L.P. 

[Docket  No.  ER98-3937-OO01 
Take  notice  that  on  July  28,  1998. 

Westchester  RESCO  Company.  L.P.. 

tendered  for  filing  a  summary  of  activity 

for  the  quarter  ending  June  30.  1998. 
Comment  date:  August  31,  1998.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

4.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER98-3994-O001 

Take  notice  that  on  July  29,  1998. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
summary  of  short-term  transactions 
made  during  the  second  quarter  of 
calendar  year  1998  under  Virginia 
Power's  market  rate  sales  tariff,  FERC 
Electric  Power  Sales  Tariff,  First 
Revised  Volume  No.  4. 

Comment  dafe;  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Energis  Resources  Incorporated 

(Docket  No.  ER98-4001-000] 

Take  notice  that  on  July  30,  1998, 
Energis  Resources  Incorporated 
tendered  for  filing  a  letter  stating  that 
effective  June  11,  1998,  Energis 
Resources  Incorporated  changed  its 
corporate  name  to  PSEG  Energy 
Technologies  Inc. 
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Comment  date:  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Idaho  Power  Company 

IDocket  No.  ER98-401 8-000] 
Take  notice  that  on  July  30,  1998, 

Idaho  Power  Company  filed  notice  of  its 

te'-mination  of  several  transactions  with 

Power  Company  of  America. 

Comment  date:  August  31,  1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

7.  Consolidated  Edison  Company  of 
New  York,  Inc. 

IDocket  No.  ER98-4020-0O01 

Take  notice  that  on  July  30,  1998, 
Consolidated  Edison  Company  of  New 
York,  Inc.,  tendered  for  filing  a 
summary  of  the  electric  exchanges, 
electric  capacity,  and  electric  other 
energy  trading  activities  under  its  FERC 
Electric  Tariff  Rate  Schedule  No.  2,  for 
the  quarter  ending  June  30,  1998. 

Commentfdate:  August  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  3E  Energy  Services,  LLC 

[Docket  No.  ER98-4 184-000] 

Take  notice  that  on  August  10,  1998, 
3E  Energy  Services,  LLC  tendered  for 
filing  a  Notice  of  Cancellation  of  Rate 
Schedule  FERC  No.  1,  effective 
September  11,  1997. 

Comment  date:  September  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Commonwealth  Electric  Company; 
Cambridge  Electric  Light  Company 

IDocket  No.  ER98-4193-0OO] 

Take  notice  that  on  August  12,  1998, 
Commonwealth  Electric  Company 
(Commonwealth),  and  Cambridge 
Electric  Light  Company  (Cambridge), 
collectively  referred  to  as  the 
Companies,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission, 
executed  Service  Agreements  between 
the  Companies  and  Enserch  Energy 
Services,  Inc. 

These  Service  Agreements  specify 
that  the  Customer  has  signed  on  to  and 
has  agreed  to  the  terms  and  conditions 
of  the  Companies'  Market-Based  Power 
Sales  Tariffs  designated  as 
Commonwealth's  Market-Based  Power 
Sales  Tariff  (FERC  Electric  Tariff 
Original  Volume  No.  7)  and  Cambridge's 
Market-Based  Power  Sales  Tariff  (FERC 
Electric  Tariff  Original  Volume  No.  9). 
These  Tariffs,  accepted  by  the  FERC  on 
February  27,  1997,  and  which  have  an 
effective  date  of  February  28,  1997,  will 
allow  the  Companies  and  the  Customer 
to  enter  into  separately  scheduled  short- 


term  transactions  under  which  the 
Companies  will  sell  to  the  Customer 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

"The  Companies  request  an  effective 
date  as  specified  on  each  Service 
Agreement. 

Comment  date:  September  1,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Coral  Power,  L.L.C. 

[Docket  No.  ER9B-4 196-000] 

On  August  12,  1998.  Coral  Power. 
L.L.C.  (Coral),  a  Delaware  limited 
liability  company  with  its  principal 
place  of  business  in  Houston,  Texas, 
petitioned  the  Commission  for:  (1) 
acceptance  of  Coral's  Rate  Schedule 
FERC  No.  2,  providing  for  the  sale  of 
electricity  at  market-based  rates  to 
affiliates  that  do  not  have  captive  retail 
electric  customers;  and  (2)  waiver  of  the 
60-day  notice  requirement  and  certain 
requirements  under  Subparts  B  and  C  of 
Part  35  of  the  regulations. 

Comment  date:  September  1,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Maine  Public  Service  Company 

[Docket  No.  ER98-4 197-000] 

Take  notice  that  on  August  12,  1998, 
Maine  Public  Service  Company  (Maine 
Public),  filed  an  executed  Service 
Agreement  for  non-firm  point-to-point 
transmission  service  under  Maine 
Public's  open  access  transmission  tariff 
with  PG&E  Energy  Trading-Power,  L.P. 

Comment  date:  September  1,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Maine  Public  Service  Company 

IDocket  No.  ER98-4198-000] 

Take  notice  that  on  August  12,  1998, 
Maine  Public  Service  Company  (Maine 
Public),  filed  an  executed  Service 
Agreement  for  firm  point-to-point 
transmission  service  under  Maine 
Public's  open  access  transmission  tariff 
with  PG&E  Energy  Trading-Power,  L.P. 

Comment  date:  September  1,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Portland  General  Electric  Co. 

[Docket  No.  ER98^  199-000) 

Take  notice  that  on  August  12,  1998, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  under  PGE's 
Market-Based  Rate  Tariff,  (Docket  No. 
ER98-2  584-000),  an  executed  Service 
Agreement  for  Service  at  Market-Based 
Rates  with  California  Independent 
System  Operator. 

Pursuant  to  18  CFR  35.11  and  the 
Commission's  order  issued  July  30,  1993 


(Docket  No.  PL93-2-002),  PGE 
respectfully  requests  the  Commission 
grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  executed  Ser\'ice  Agreement  to 
become  effective  April  21.  1998. 

Comment  date:  September  1.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Northern  States  Power  Company 
(Minnesota  Company);  Northern  States 
Power  Company  (Wisconsin  Company) 

[Docket  No.  ER98-4 200-000] 

Take  notice  that  on  August  12,  1998. 
Northern  States  Power  Companv 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  N.P.).  tendered  for  filing  an 
executed  Short-Term  Market-Based 
Electric  Ser\'ice  Agreement  between 
N.P.  and  Illinois  Power  Co.  (Customer). 

N.P.  requests  an  effective  date  of  July 
16.  1998. 

Comment  date:  September  1.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Northern  States  Power  Company 
(Minnesota  Company);  Northern  States 
Power  Company  (Wisconsin  Company) 

IDocket  No.  ER98-4201-000] 

Take  notice  that  on  August  12,  1998. 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  N.P.),  tendered  for  filing  an 
executed  Short-Term  Market-Based 
Electric  Service  Agreement,  between 
N.P.  and  Upper  Peninsula  Power 
Company  (Customer). 

N.P.  requests  that  this  Short-Term 
Market-Based  Electric  Service 
Agreement  be  made  effective  on  Julv  15. 
1998. 

Comment  date:  September  1.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Northern  States  Power  Company 
(Minnesota  Company);  Northern  States 
Power  Company  (Wisconsin  Company) 

IDocket  No.  ER98-4202-000] 

Take  notice  that  on  August  12,  1998, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
knowTi  as  N.P.),  tendered  for  filing  an 
Electric  Service  Agreement  between 
N.P.  and  Upper  Peninsula  Power 
Company  (Customer).  This  Electric 
Service  Agreement  is  an  enabling 
agreement  under  which  N.P.  may 
provide  to  Customer  the  electric 
services  identified  in  N.P.  Operating 
Companies  Electric  Services  Tariff 
original  Volume  No.  4. 
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N.P.  requests  that  this  Electric  Service 
Agreement  be  made  effective  on  July  15. 
1998. 

Comment  date:  September  1,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Florida  Power  &  Light  Company 

(Docket  No.  ER98-4 206-000] 

Take  notice  that  on  August  12,  1998. 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  proposed  service 
agreements  with  Tractebel  Energy 
Marketing,  Inc.  for  Short-Term  Firm  and 
Non-Firm  transmission  service  under 
FPL's  Open  Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effective  on  September  1.  1998. 

FPL  states  that  this  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  regulations. 

Comment  date:  September  1,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Inland  Power  &  Light  Company 

(Docket  No.  ES98-43-O001 

Take  notice  that  on  August  7.  1998, 
Inland  Power  &  Light  Company  (Inland), 
submitted  for  filing  a  Request  for 
Disclaimer  of  )urisdiction  or  Alternative 
Request  for  Retroactive  Approval  for  the 
Issuance  of  Securities  or  No  Action 
Order,  pursuant  to  Section  204  of  the 
Federal  Power  Act  (FP.M,  and  Part  34  of 
the  Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
18  CFR  34. 

Inland  requests  that  the  Commission 
disclaim  jurisdiction  or  approve  the 
assumption  of  an  obligation  in  the  form 
of  debt  owed  by  Lincoln  Electric 
Cooperative  (Lincoln)  with  a 
retroactively  effective  date  of  August  15, 
1995. 

Comment  date:  September  16,  1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  ]r.. 

Acting  Secretary 

[FR  Doc.  98-22705  Filed  8-24-98:  8:45  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  6147-5] 

Public  Water  System  Supervision 
Program  Revision  for  the 
Commonwealth  of  Virginia 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  provisions  of 
section  1413  of  the  Safe  Drinking  Water 
Act  as  amended,  42  U.S.C.  300f  et  seq., 
and  40  CFR  142.10.  the  National 
Primary  Drinking  Water  Regulations, 
that  the  Commonwealth  of  Virginia  has 
revised  their  approved  State  Public 
Water  System  Supervision  Primacy 
Program.  Virginia  has  adopted  drinking 
water  regulations  for  volatile  organic 
chemicals,  synthetic  organic  chemicals, 
and  inorganic  chemicals  (Known  as 
Phase  II,  IIB  and  V)  that  correspond  to 
the  National  Primary  Drinking  Water 
Regulations  promulgated  by  EPA  on 
January  30,  1991  (56  FR  3526),  July  1, 
1991  (56  FR  30266)  and  July  17,  1992 
(57  FR  31776).  Virginia  has  also  adopted 
drinking  water  regulations  for  lead  and 
copper  that  correspond  to  the  National 
Primary  Drinking  VVater  Regulations 
promulgated  by  EPA  on  June  7,  1991  (56 
FR  26460).  EPA  has  determined  that 
these  State  program  revisions  are  no  less 
stringent  than  the  corresponding 
Federal  regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  these 
State  program  revisions. 

All  interested  parties  are  invited  to 
request  a  public  hearing.  A  request  for 
a  public  hearing  must  be  submitted  by 
September  24,  1998  to  the  Regional 
Administrator  at  the  address  shown 
below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  public  hearing 
is  made  by  September  24,  1998,  a  public 
hearing  will  be  held.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  shall 
become  effective  on  September  24, 
1998. 

A  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name. 


address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  a  hearing.  (3)  The  signature  of 
the  individual  making  the  request;  or,  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 
ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  at  the  following  offices: 

•  Regional  Administrator,  LT.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103- 
2029. 

•  Virginia  Department  of  Health,  1500 
East  Main  Street,  Richmond,  Virginia 
23218. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Hoover,  U.S.  EPA,  Region  III, 
Drinking  Water  Branch  (3WP22),  at  the 
Philadelphia  address  given  above; 
telephone  (215)  814-5258. 

Dated:  August  10,  1998. 
Thomas  Voltuggio, 

Acting  Regional  Administrator,  EPA,  Region 

in. 

[FR  Doc.  98-22797  Filed  8-24-98;  8:45  am] 

BILUNQ  CODE  S560-SO-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6151-5] 

Proposed  Settlement  Under  Section 
122  (h)(1)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act;  In  the 
Matter  of  Sturgis  Municipal  Well  Field 
Superfund  Site 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Request  for  public  comment. 

SUMMARY:  Notice  of  Settlement:  in 
accordance  with  section  122(I)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  ("CERCLA"), 
notification  is  hereby  given  of  a 
settlement  concerning  past  response 
costs  at  the  Sturgis  Municipal  Well 
Field  Superfund  Site  in  Sturgis, 
Michigan.  This  proposed  agreement  has 
been  forwarded  to  the  Attorney  General 
for  the  required  prior  written  approval 
for  this  Settlement,  as  set  forth  under 
section  122(g)(4)  of  CERCLA.  This 
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proposed  agreement  will  not  be  made 
final  until  after  the  Attorney  General  has 
approved  it. 

DATES:  Comments  must  be  provided  on 
or  before  September  24, 1998. 
ADDRESSES:  Comments  should  be 
addressed  to  Karen  L.  Peaceman, 
Assistant  Regional  Counsel,  Mail  Code 
C-14I,  U.S.  Environmental  Protection 
Agency,  71  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604,  and  should 
refer  to:  In  the  Matter  of  Sturgis 
Municipal  Well  Field  Superfund  Site. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Peaceman,  Mail  Code  C-14J, 
U.S.  Environmental  Protection  Agency, 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604,  (312)  353-5751. 
SUPPLEMENTARY  INFORMATION:  The 
following  party  executed  binding 
certification  of  its  consent  to  participate 
in  the  settlement:  The  Newell  Co. 

The  Newell  Co.  will  pay 
$1,486,015.43  for  response  costs  related 
to  the  Sturgis  Municipal  Well  Field 
Superfund  Site,  if  the  United  States 
Environmental  Protection  Agency 
determines  that  it  will  not  withdraw  or 
withhold  its  consent  to  the  proposed 
settlement  after  consideration  of 
comments  submitted  pursuant  to  this 
document 

U.S.  EPA  may  enter  into  this 
settlement  under  the  authority  of 
section  122(h)  of  CERCLA.  Section 
122(h)(1)  authorizes  EPA  to  settle  any 
claims  under  section  107  of  CERCLA 
where  such  claim  has  not  been  referred 
to  the  Department  of  Justice.  Pursuant  to 
this  authority,  the  agreement  proposes 
to  settle  with  a  party  who  is  potentially 
responsible  for  costs  incurred  by  EPA  at 
the  Sturgis  Municipal  Well  Field 
Superfund  Site. 

A  copy  of  the  proposed  administrative 
order  on  consent  and  additional 
background  information  relating  to  the 
settlement  are  available  for  review  and 
may  be  obtained  in  person  or  by  mail 
from  Karen  L.  Peaceman,  Mail  Code  C- 
14J,  U.S.  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

The  U.S.  Environmental  Protection 
Agency  will  receive  written  comments 
relating  to  this  settlement  for  thirty  days 
from  the  date  of  publication  of  this 
document. 

Authority:  The  Comprehensive 
Environmental  Response.  Compensation,  and 


Liability  Act  of  1980.  as  amended,  42  U.S.C. 

section  9601  eX  seq. 

William  E.  Muno, 

Director.  Superfund  Division,  Region  5. 

|FR  Doc.  98-22789  Filed  8-24-98;  8:45  am] 

BILUNG  CODE  SSSO-SO-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6147-61 

Proposed  National  Pollutant  Discharge 
Elimination  System  General  Permit  and 
Reporting  Requirements  for  the  Final 
Beneficial  Reuse  or  Disposal  of 
Municipal  Sewage  Sludge 
(ARG650000) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Pursuant  to  section  405(f](l)  of 
the  Clean  Water  Act  (CWA)  EPA  is 
proposing  a  General  Permit  to  treatment 
works  treating  domestic  sewage 
(TWTDS),  including  publicly  owned 
treatment  works  (POTWs),  in  the  State 
of  Arkansas.  Notice  is  for  the  draft 
general  permit  for  the  land  application, 
surface  disposal,  and  disposal  in  a 
municipal  solid  waste  landfill  (MSWLF) 
of  sewage  sludge  generated  during  the 
treatment  of  domestic  sewage  in  a 
treatment  works. 

summary:  Section  305(f)(1)  of  the  CWA 
provides  all  permits  issued  under 
section  402  to  a  POTW  or  any  other 
TWTDS  must  include  requirements  for 
the  use  and  disposal  of  sludge  that 
implement  the  regulations  established 
pursuant  to  section  405(d)  of  the  CWA 
(see  40  CFR  Part  503  and  Part  258). 

The  State  of  Arkansas  was  authorized 
to  implement  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
program  on  November  1,  1986.  It  is  not 
applying  for  authorization  to  implement 
the  sewage  sludge  program.  The 
Arkansas  Pollutant  Discharge 
Elimination  System  permits  issued  to 
wastewater  treatment  facilities  will  not 
provide  permit  coverage  for  disposal  of 
sewage  sludge.  EPA  is  proposing  this 
permit  to  assure  sewage  sludge  is 
beneficially  reused  or  disposed  in 
accordance  with  regulations  to  protect 
human  health  and  the  envirormient.  The 
40  CFR  Part  503  Standards  consist  of 
general  requirements,  pollutant  limits, 
management  practices,  and  operational 


standards,  for  the  final  use  or  disposal 
of  sewage  sludge  generated  during  the 
treatment  of  domestic  sewage  in  a 
treatment  works.  Reuse  or  disposal 
methods  addressed  in  the  general 
permit  include  sewage  sludge  applied  to 
the  land,  placed  on  a  surface  disposal 
site,  and  disposed  in  a  municipal  solid 
waste  landfill.  This  notice  requests 
comments  on  the  general  permit. 

DATES:  Comments  on  the  proposed 
permit  must  be  received  on  or  before 
October  26,  1998.  See  HEARINGS  for 
information  on  hearing  dates. 

ADDRESSES:  The  public  should  send  an 
original  and  two  copies  of  their 
comments  addressing  any  aspect  of  this 
notice  to  Wilma  Turner.  Administrative 
Team  of  the  Water  Quality  Protection 
Division  (6WQ-CA).  U.S.' 
Environmental  Protection  Agency 
Region  6,  1445  Ross  Ave.  Suite  1200, 
Dallas,  Texas  75202  (214)  665-7516. 

The  public  record  is  located  at  EPA 
Region  6,  and  is  available  upon  written 
request.  Requests  for  copies  of  the 
public  record  should  be  addressed  to 
Wilma  Turner  at  the  address  above.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  on  the  proposed 
draft  general  permit  or  a  complete  copy 
of  the  entire  fact  sheet  and  general 
permit  contact  Wilma  Turner. 
Administrative  Team  of  the  Water 
Quality  Protection  Division  (6WQ-CA). 
U.S.  Envirorunental  Protection  Agency 
Region  6,  1445  Ross  Ave.,  Suite  1200. 
Dallas,  Texas  75202  (214)  665-7516. 

HEARINGS:  A  meeting  and  public  hearing 
will  be  held  on  September  30,  1998.  at 
the  following  location:  La  Quinta  Inn. 
Otter  Creek,  11701  Interstate  30,  Little 
Rock,  Arkansas  72209,  Phone:  501^55- 
2300. 

The  public  meeting  will  begin  at  3:00 
pm  and  end  at  5:00  pm.  The  public 
hearing  will  begin  at  7:00  pm  with 
registration  beginning  at  6:30  pm.  The 
public  meeting  will  provide  information 
on  the  permit  conditions.  The  public 
can  make  formal  statements  and 
comments  for  the  public  record  at  the 
public  hearing. 

SUPPLEMENTARY  INFORMATION: 

I.  Framework  of  Permitting  System 

Regulated  entities  include: 


Category 

Examples  of  regulated  entities 

Treatment  Works  Treating  Domestic  Sewage  

Publicly  Owned  Treatment  Works  (Municipalities). 

Treatment  Works  Treating  Domestic  Sewage  

Sewage  Sludge  Treatment   Devices  (Including  Blenders  d  Sewage 

Treatment  Works  Treating  Domestic  Sewage 

Sludge). 
Wastewater  Treatment  Devices. 

Treatment  Works  Treating  Domestic  Sewage  

Federal  Facilities  Treating  Domestic  Sewage. 
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Category 


Treatment  Works  Treating  Domestic  Sewage 


Examples  of  regulated  entities 


Owners  of  Land  Dedicated  to  the  Disposal  of  Sewage  Sludge. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
operation  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  found  in  40  CFR 
Subpart  122.21(c)(2)  of  title  40  of  the 
Code  of  Federal  Regulations.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 

FURTHER  INFORMATION  CONTACT  section. 

Section  405(f)  of  the  CWA  requires 
that  any  permit  issued  under  section 
402  of  the  Act  to  a  POTVV  or  any  other 
TVVTDS  shall  include  the  requirements 
established  pursuant  to  section  405(d)  of 
the  CWA,  unless  such  requirements 
have  been  included  in  a  permit  issued 
under  the  appropriate  provisions  of 
subtitle  C  of  the  Solid  Waste  Disposal 
Act,  Part  C  of  the  Safe  Drinking  Water 
Act,  the  Marine  Protection,  Research, 
and  Sanctuaries  Act  of  1972,  or  the 
Clean  Air  Act. 

II.  Permitting 

A.  Permit  Application  Regulations 

1.  Regulations  Requiring  POTW  NPDES/ 
Sludge  Permit  Coverage 

In  accordance  with  40  CFR  Subpart 
122.21(c)(2),  all  POTWs  and  any  other 
existing  TWTDS  are  required  to  apply 
for  a  NPDES  permit.  POTWs  generating/ 
treating/blending/disposing  of  sewage 
sludge  are  subject  to  the  application 
submission  deadlines  as  defined  in  the 
February  19,  1993.  Federal  Register.  40 
CFR  Subpart  122.21(a)  excludes  persons 
covered  by  general  permits  from 
requirements  to  submit  individual 
permit  applications.  Coverage  under 
this  general  permit  will  eliminate  the 
operator's  need  to  reapply  for  an 
individual  sewage  sludge  permit. 

2.  Regulations  Requiring  All  Other 
TWTDS  Coverage 

All  other  TWTDS  must  apply  for  a 
permit.  A  TWTDS  is  defined  in  40  CFR 
Subparts  122.2  and  501.2  as  "a  POTW 
or  any  other  sewage  sludge  or  waste 
water  treatment  devices  or  systems, 
regardless  of  ownership  (including 
federal  facilities),  used  in  the  storage, 
treatment,  recycling,  and  reclamation  of 
municipal  or  domestic  sewage. 


including  land  dedicated  for  the 
disposal  of  sewage  sludge.  This  includes 
facilities  that  generate  sewage  sludge  or 
otherwise  effectively  control  the  quality 
or  change  the  characteristics  (e.g.. 
blenders)  of  sewage  sludge  or  the 
manner  in  which  it  is  disposed.  In 
addition,  all  TWTDS  disposing  of 
sewage  sludge  in  a  State-permitted 
Municipal  Solid  Waste  Landfill 
(MSWLF)  must  also  apply  for  a  permit. 
40  CFR  Part  503  requires  all  sewage 
sludge  disposed  in  a  MSWLF  meet  the 
requirements  in  40  CFR  Part  258 
concerning  the  quality  of  the  materials 
disposed. 

3.  Application  of  General  Permit 

This  public  notice  specifies  that 
official  notification  is  required  for 
coverage  under  this  general  permit 
pursuant  to  40  CFR  Subpart 
122.28(b)(2).  Notifying  EPA  under  a 
general  permit  is  a  mechanism  which 
can  be  used  to  establish  an  accounting 
of  the  number  of  permittees  covered  by 
the  general  permit,  the  nature  of 
operations  at  the  facility  generating  the 
sewage  sludge,  and  the  identity  and 
location  of  sludge  disposal  sites.  This 
type  of  information  is  appropriate  since 
the  sewage  sludge  is  being  monitored 
and  tracked.  This  permit  will  apply  to 
all  TWTDS  (including  POTWs)  covered 
by  permitting  requirements  under  40 
CFR  Part  503  and  40  CFR  Part  258. 

4.  Individual  Permit  Application 
Requirements 

The  requirements  for  an  individual 
permit  application  are  found  in  40  CFR 
Subpart  501.15(a)(2).  The  information  is 
intended  to  develop  the  site-specific 
conditions  generally  associated  with 
individual  permits.  Individual  permit 
applications  may  be  needed  under 
several  circumstances.  Examples 
include:  a  TWTDS  authorized  by  a 
general  permit  that  covers  final  reuse  or 
disposal  of  sewage  sludge  and  requests 
to  be  excluded  from  the  coverage  of  the 
general  permit  by  applying  for  an 
individual  permit,  and  EPA  has 
determined  the  appropriateness  of  the 
permit  (see  40  CFR  Subpart 
122.28(b)(3)(i)  for  EPA  issued  general 
permits);  or  the  Director  requires  a 
TWTDS  authorized  by  a  general  permit 
to  apply  for  an  individual  permit  (see  40 
CFR  Subpart  122.28(b)(3)(iii)  for  EPA 
issued  general  permits). 


III.  Draft  General  Permit  for  Final 
Beneficial  Reuse  and  Disposal  of 
Municipal  Sewage  Sludge 

A.  Today's  Notice 

Today's  notice  proposes  a  general 
permit  for  final  beneficial  reuse  and 
disposal  of  municipal  sewage  sludge  in 
Arkansas.  The  following  portion 
provides  notice  for  the  draft  general 
permit  and  accompanying  fact  sheet  for 
a  general  Sewage  Sludge  permit  in 
Arkansas.  This  draft  general  permit  is 
intended  to  cover  the  final  beneficial 
reuse  and  disposal  of  municipal  sewage 
sludge  in  accordance  with  the 
Standards  for  the  Use  or  Disposal  of 
Sewage  Sludge  40  CFR  Part  503.  The 
proposed  permit  contains:  The  Federal 
guidelines  to  insure  that  the  permittee's 
practices  do  not  pose  a  threat  to  human 
health  and  the  environment  due  to  toxic 
pollutants  and  pathogens. 

Effective  Date  of  Requirements 

This  permit  shall  be  effective  the  first 
day  of  the  month  following  issuance. 

EPA  Contacts 

United  States  EPA,  Region  6,  Water 
Quality  Protection  Division  (6WQ-PO). 
First  Interstate  Bank  Tower  at  Fountain 
Place,  1445  Ross  Avenue,  12th  Floor, 
Suite  1200,  Dallas,  TX  75202. 

Comment  Period  Closes 

The  comment  period  ends  60  days 
following  the  publication  of  this  general 
permit  in  the  Federal  Register. 

B.  Preamble  for  Draft  General  Permit 

1.  Coverage  Under  the  Proposed  General 
Permit 

Types  of  Final  Sludge  Reuse  or 
Disposal  Practices  Covered.  Those 
facilities  generating  sewage  sludge  or 
used  in  the  storage,  treatment,  recycling, 
and  reclamation  of  municipal  or 
domestic  sewage,  including  land 
dedicated  for  the  disposal  of  sewage 
sludge.  The  permit  being  proposed  is 
intended  to  cover  all  TWTDS  (including 
POTWs)  in  the  State  of  Arkansas  with 
requirements  for  the  final  reuse  or 
disposal  of  municipal  sewage  sludge. 

Designated  Treatment  Works  Treating 
Domestic  Sewage.  In  accordance  with 
40  CFR  Subpart  122.2  (definition  of 
TWTDS),  the  Regional  Administrator 
may  designate  any  facility  a  TWTDS  if 
he  or  she  becomes  aware  of  facilities 
which  do  not  automatically  fit  the 
definition  of  TWTDS,  but  finds  that  the 
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facility  poses  a  potential  for  adverse 
effects  on  the  public  health  and  the 
environment  from  poor  sludge  quality 
or  poor  sludge  handling,  use  or  disposal 
practices,  or  where  he  or  she  finds  that 
such  designation  is  necessary  to  ensure 
that  such  person  is  in  compliance  with 
40  CFR  Part  503. 

POTWs  with  Pending  Application. 
Some  existing  TWTDS  have  submitted 
applications  in  accordance  with  NPDES 
requiremerjts  and  have  remained 
unpermitted  due  to  the  administrative 
work  load  and  priorities.  All  of  these 
applicants  will  gain  coverage  under  the 
sewage  sludge  program  through  the 
issuance  of  ^is  permit.  Region  6 
believes  this  benefits  those  applicants 
without  a  permit.  Any  permittee 
desiring  an  individual  permit  may 
petition  the  Director  in  accordance  with 
40  CFR  Subpart  122.28(b)(3)(iii). 

2.  Permit  Conditions 

a.  Description  of  draft  permit 
conditions.  The  conditions  of  this  draft 
permit  have  been  developed  to  be 
consistent  with  the  self  implementing 
requirements  of  the  40  CFR  Part  503 
regulations.  The  draft  permit  contains 
requirements  for  TWTDS  (including 
POTWs)  that  land  apply  municipal 
sewage  sludge,  surface  dispose 
municipal  sewage  sludge,  and  dispose 
of  municipal  sewage  sludge  in  a 
municipal  solid  waste  landfill. 

(1)  For  sewage  sludge  that  is  land 
applied,  permit  conditions  specifically 
address  the  following:  (A)  Requirements 
specific  to  bulk  sewage  sludge  for 
application  to  the  land  meeting  class  A 
or  B  pathogen  reduction  and  the 
cumulative  loading  rates  in  Table  2  of 
the  permit,  or  class  B  pathogen 
reduction  and  the  pollutant 
concentrations  in  Table  3  of  the  permit. 
(B)  Requirements  specific  to  bulk 
sewage  sludge  meeting  pollutant 
concentrations  in  Table  3  of  the  permit 
and  Class  A  pathogen  reduction 
requirements.  (C)  Requirements  specific 
to  sludge  sold  or  given  away  in  a  bag  or 
other  container  for  application  to  the 
land  that  does  not  meet  the  pollutant 
concentrations  in  Table  3  of  the  permit. 

(2)  For  sewage  sludge  that  is  surface 
disposed,  permit  conditions  specifically 
address  the  following:  (A)  Requirements 
specific  to  surface  disposal  sites  without 
a  liner  and  leachate  collection  system. 
(B)  Requirements  specific  to  surface 
disposal  sites  with  a  liner  and  leachate 
collection  system. 

(3)  For  sewage  sludge  that  is  disposed 
in  a  municipal  solid  waste  landfill,  40 
CFR  Subpart  503.4  states  that  permit 
conditions  require  sewage  sludge 
disposed  to  meet  the  quality 
requirements  of  40  CFR  Part  258.  Major 


POTWs  (those  POTWs  with  a  design 
flow  rate  equal  to  or  greater  than  one 
million  gallons  per  day,  and  POTWs 
that  serve  10,000  people  or  more,  or  any 
POTW  required  to  have  an  approved 
pretreatment  program  under  40  CFR 
Subpart  403.8(a))  disposing  of  sewage 
sludge  in  a  municipal  solid  waste 
landfill  are  required  to  conduct  a  TCLP 
test  once/permit  life  to  determine  if  the 
sludge  is  hazardous  as  well  as  an  annual 
paint  filter  test  to  assure  that  the  sludge 
does  not  contain  free  liquids. 
Compliance  with  these  testing 
requirements  will  assure  that  the  sewage 
sludge  meets  the  quality  requirements. 

b.  Sludge  Quality  Limitations. 
Specific  numerical  permit  conditions 
for  metals  are  dependent  upon  the 
quality  of  the  sludge  as  well  as  the 
method  used  by  the  TWTDS  for  the  final 
reuse  or  disposal  of  municipal  sewage 
sludge. 

IV.  Economic  Impact 

EPA  believes  that  this  proposed 
general  permit  will  be  economically 
beneficial  to  the  regulated  community. 
It  provides  an  economic  alternative  to 
the  individual  application  process  the 
facilities  covered  by  this  permit  would 
otherwise  have  to  face.  The 
requirements  are  consistent  with  those 
already  imposed  by  effective  federal 
regulations  and  State  requirements. 

An  economic  analysis  was  prepared 
when  the  40  CFR  Part  503  regulations 
were  proposed  and  finalized.  Region  6 
believes  that  the  general  permit 
conditions  provide  the  same 
requirements  as  the  self-implementing 
requirements  under  the  40  CFR  Part  503 
rule.  Also  Region  6  believes  that  this 
general  permit  is  the  most  economical 
permitting  option  available  to  all 
TWTDS  with  NPDES  application 
requirements. 

V.  Compliance  With  Other  Federal 
Regulations 

A.  National  Environmental  Policy  Act 

CWA  Section  511(c)(1)  excludes  this 
action  from  the  National  Environmental 
Policy  Act  of  1969. 

B.  Endangered  Species  Act 

The  Endangered  Species  Act  (ESA)  of 
1973  requires  Federal  Agencies  such  as 
EPA  to  ensure,  in  consultation  with  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
that  any  actions  authorized,  funded,  or 
carried  out  by  the  Agency  (e.g.,  EPA 
issued  sewage  sludge  permits  requiring 
compliance  with  the  conditions  in  the 
Part  503  regulations)  are  not  likely  to 
adversely  affect  the  continued  existence 
of  any  federally-listed  endangered  or 
threatened  species  or  adversely  modif\- 


or  destroy  critical  habitat  of  such 
species  (see  16  U.S.C.  1536(a)(2).  50 
CFR  Part  402  and  40  CFR  Subpart 
122.49(c)). 

Accordingly,  sewage  sludge  final 
reuse  and  disposal  activities  that  are 
likely  to  adversely  affect  species  are  not 
eligible  for  permit  coverage  under  this 
sewage  sludge  general  permit. 

To  be  eligible  for  coverage  under  the 
sewage  sludge  general  permit, 
applicants  are  required  to  review  the  list 
of  species  and  their  locations  and  which 
are  described  in  the  instructions  for 
completing  the  application 
requirements  under  this  permit.  If  an 
applicant  determines  that  none  of  the 
species  identified  are  found  in  the 
county  in  which  the  TWTDS,  surface 
disposal  site,  land  application  site  or 
MSWLF  is  located,  then  there  is  no 
likelihood  of  an  adverse  effect  and  they 
are  eligible  for  permit  coverage. 
Applicants  must  then  certify  that  their 
operation  is  not  likely  to  adversely 
affect  species  and  will  be  granted 
sewage  sludge  general  permit  coverage 
48  hours  after  the  date  of  the  postmark 
on  the  envelope  used  to  mail  in  the 
notification. 

If  species  are  found  to  be  located  in 
the  same  county  as  the  TWTDS,  surface 
disposal  site,  land  application  site,  or 
MSWLF  then  the  applicant  next  must 
determine  whether  the  species  are  in 
proximity  to  the  sites.  A  species  is  in 
proximity  if  it  is  located  in  the  area  of 
the  site  where  sewage  sludge  will  be 
generated,  treated,  reused  or  final 
disposed.  If  an  applicant  determines 
there  are  no  species  in  proximity  to  the 
potential  sites,  then  there  is  no 
likelihood  of  adversely  affecting  the 
species  and  the  applicant  is  eligible  for 
permit  coverage. 

If  species  are  in  proximity  to  the  sites, 
as  long  as  they  have  been  considered  as 
part  of  a  previous  ESA  authorization  of 
the  applicant's  activity,  and  the 
environmental  baseline  established  in 
that  authorization  is  unchanged,  the 
applicant  may  be  covered  under  the 
permit.  For  example,  an  applicant's 
activity  may  have  been  authorized  as 
part  of  a  section  7  consultation  under 
ESA.  covered  under  a  section  10  permit, 
or  have  received  a  clearance  letter.  The 
environmental  baseline  generally 
includes  the  past  and  present  impacts  of 
all  federal,  state  and  private  actions  that 
were  contemporaneous  to  an  ESA 
authorization.  Therefore,  if  a  permit 
applicant  has  received  previous 
authorization  and  nothing  has  changed 
or  been  added  to  the  environmental 
baseline  established  in  the  previous 
authorization,  then  coverage  under  this 
permit  will  be  provided. 
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In  the  absence  of  such  previous 
authorization,  if  species  are  in 
proximity  to  the  sites,  then  the 
applicant  must  determine  whether  there 
is  any  likely  adverse  effect  upon  the 
species.  This  is  done  by  the  applicant 
conducting  a  further  examination  or 
investigation  which  includes  contacting 
the  Services  for  a  determination  on 
potential  adverse  effects  of  endangered 
species.  If  the  applicant  determines  that 
there  likely  is.  or  will  likely  be  an 
adverse  effect,  then  the  applicant  is  not 
eligible  for  general  permit  coverage. 

All  TWTDS  applying  for  coverage 
under  this  permit  must  provide  in  the 
notification  to  EPA  the  following 
information:  (1)  a  determination  as  to 
whether  there  are  any  species  in 
proximity  to  the  sites,  and  (2)  a 
certification  that  their  sewage  sludge 
treatment,  reuse,  or  disposal  are  not 
likely  to  adversely  effect  species  or  are 
otherwise  eligible  for  coverage  due  to  a 
previous  authorization  under  the  ESA. 
Coverage  is  contingent  upon  the 
applicant's  providing  truthful 
information  concerning  certification  and 
abiding  by  any  conditions  imposed  by 
the  permit. 

TVVTDS  who  are  not  able  to  determine 
that  there  will  be  no  likely  adverse 
affect  to  species  or  habitats  and  cannot 
sign  the  certification  to  gain  coverage 
under  this  sewage  sludge  general 
permit,  must  apply  to  EPA  for  an 
individual  sludge  only  permit.  As 
appropriate.  EPA  will  conduct  ESA  §  7 
consultation  when  issuing  such 
individual  permits. 

Regardless  of  the  above  conditions. 
EPA  may  require  that  a  permittee  apply 
for  an  individual  sewage  sludge  permit 
on  the  basis  of  possible  adverse  effects 
on  species  or  critical  habitats.  Where 
there  are  concerns  that  coverage  for  a 
particular  discharger  is  not  sufficientlv 
protective  of  listed  species,  the  Service 
{as  well  as  any  other  interested  parties) 
may  petition  EPA  to  require  that  the 
discharger  obtain  an  individual  NPDES 
permit  and  conduct  an  individual 
section  7  consultation  as  appropriate. 

In  addition,  the  Service  may  petition 
EPA  to  require  that  a  permittee  obtain 
an  individual  sewage  sludge  permit. 
The  permittee  is  also  required  to  make 
the  record  keeping  information  required 
by  the  40  CFR  Part  503  regulations  and 
the  permit  available  upon  request  to  the 
U.S.  Fisheries  and  Wildlife  Service 
Regional  Director,  or  his/her  authorized 
representative. 

These  mechanisms  allow  for  the 
broadest  and  most  efficient  coverage  for 
the  permittee  while  still  providing  for 
the  most  efficient  protection  of 
endangered  species.  It  significantlv 
reduces  the  number  of  TWTDS  that 


must  be  considered  individually  and 
therefore  allows  the  Agency  and  the 
Services  to  focus  their  resources  on 
those  discharges  that  are  indeed  likely 
to  adversely  affect  water-dependent 
listed  species.  Straightforward 
mechanisms  such  as  these  allow 
applicants  with  expedient  permit 
coverage,  and  eliminates  "permit 
limbo"  for  the  greatest  number  of 
permitted  discharges.  At  the  same  time 
it  is  more  protective  of  endangered 
species  because  it  allows  both  agencies 
to  focus  on  the  real  problems,  and  thus, 
provide  endangered  species  protection 
in  a  more  expeditious  manner.  Prior  to 
the  publication  of  the  public  notice  of 
this  draft  permit  in  the  Federal  Register, 
the  Service  concurred  that  the  draft 
permit  would  not  adversely  affect  listed 
species.  No  comments  were  submitted. 

C.  National  Historic  Preservation  Act 

The  National  Historic  Preservation 
Act  (NHPA)  prohibits  Federal  actions 
that  would  affect  a  property  that  either 
is  listed  on,  or  is  eligible  for  listing,  on 
the  National  Historic  Register.  EPA 
therefore  cannot  issue  permits  to 
treatment  works  treating  domestic 
sewage  (including  publicly  owned 
treatment  works  (POTWs)j  affecting 
historic  properties  unless  measures  will 
be  taken  such  as  under  a  written 
agreement  between  the  applicant  and 
the  State  Historic  Preservation  Officer 
(SHPO)  outlining  all  measures  to  be 
undertaken  by  the  applicant  to  mitigate 
or  prevent  adverse  effects  to  the  historic 
property.  Therefore,  under  today's 
permit  land  applying,  surface  disposing, 
or  disposing  of  sewage  sludge  in  a 
municipal  solid  waste  landfill  may  be 
covered  only  if  the  action  will  not  affect 
a  historic  property  that  is  listed  or  is 
eligible  to  be  listed  in  the  National 
Historic  Register,  or  the  operator  has 
obtained  and  is  in  compliance  with  a 
written  agreement  signed  by  the  State 
Historic  Preservation  Officer  (SHPO) 
that  outlines  measures  to  be  taken  to 
mitigate  or  prevent  adverse  effects  to  the 
historic  site.  Prior  to  the  publication  of 
the  public  notice  of  this  draft  permit  in 
the  Federal  Register,  the  Arkansas  State 
Historic  Preservation  Program 
determined  it  had  no  objections  to  the 
general  permit  based  on  the  NHPA.  No 
comments  were  submitted. 

D.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
.51735  (October  4,  1993]),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 


to  result  in  a  rule  that  may  have  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  Tribal 
governments  or  communities;  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  It  has  been  determined  that  this 
general  permit  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866. 

E.  Paperwork  Reduction  Act 

The  information  collection  required 
by  this  permit  has  been  approved  by 
OMB  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  in  submission  made  for  the 
NPDES  permit  program  and  assigned 
OMB  control  number  2040-0004  for  the 
discharge  monitoring  reports.  Permit 
application  and  Notice  of  Intent 
information  has  been  assigned  the  OMB 
control  number  2040-0086. 

F.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  et  seq..  a  Federal 
agency  must  prepare  an  initial 
regulatory  flexibility  analysis  "for  any 
proposed  rule"  for  which  the  agency  "is 
required  by  section  553  of  [the 
Administrative  Procedure  Act  (APA)], 
or  any  other  law,  to  publish  general 
notice  of  proposed  rulemaking."  The 
RFA  exempts  from  this  requirement  any 
rule  that  the  issuing  agency  certifies 
"will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 

EPA  did  not  prepare  a  regulatory 
flexibility  analysis  (IRFA)  for  the 
proposed  permit.  EPA  views  issuance  of 
a  "sewage  sludge  only"  general  permit 
to  not  be  subject  to  rulemaking 
requirements,  including  the  requirement 
for  a  general  notice  of  proposed 
rulemaking,  under  APA  section  553  or 
any  other  law.  and  is  thus  not  subject  to 
the  RFA  requirement  to  prepare  an 
IRFA.  The  EPA  concluded  that  the 
permit,  if  issued  as  drafted,  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
NPDES  general  permits  are  not  "rules" 
under  the  APA  and  thus  not  subject  to 
the  APA  requirement  to  publish  a  notice 
of  proposed  rulemaking.  NPDES  general 
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permits  are  also  not  subject  to  such  a 
requirement  under  the  Clean  Water  Act 
(CVVA).  While  EPA  publishes  a  notice  to 
solicit  public  comment  on  draft  general 
permits,  it  does  so  pursuant  to  the  CVVA 
section  402(a)  requirement  to  provide 
"an  opportunity  for  a  hearing." 

G.  Unfunded  Mandates  Reform  Act 

Section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA),  P.L. 
104—4,  generally  requires  Federal 
agencies  to  assess  the  effects  of  their 
"regulatory  actions"  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  UMRA  uses  the  term  "regulatory 
actions"  to  refer  to  regulations.  (See, 
e.g.,  UMRA  section  201,  "Each  agency 
shall   .   .   .  assess  the  effects  of  Federal 
regulatory  actions  .   .   .   (other  than  to 
the  extent  that  such  regulations 
incorporate  requirements  specifically 
set  forth  in  law)"  (emphasis  added)). 
UMRA  section  102  defines  "regulation" 
and  "rule"  by  reference  to  section  658 
of  Title  2  of  the  U.S.  Code,  which  in 
turn  defines  "regulation"  and  "rule"  by 
reference  to  section  601(2)  of  the  RFA. 
That  section  of  the  RFA  defines  "rule" 
as  "any  rule  for  which  the  agency 
publishes  a  notice  of  proposed 
rulemaking  pursuant  to  section  553(b)  of 
the  Administrative  Procedure  Act 
(APA),  or  any  other  law.   .   .   ." 

NPDES  general  permits  are  not 
"rules"  under  the  APA  and  thus  not 
subject  to  the  APA  requirement  to 
publish  a  notice  of  proposed 
rulemaking.  NPDES  general  permits  are 
also  not  subject  to  such  a  requirement 
under  the  Clean  Water  Act  (CWA), 
While  EPA  publishes  a  notice  to  solicit 
public  comment  on  draft  general 
permits,  it  does  so  pursuant  to  the  CWA 
section  402(a)  requirement  to  provide 
"an  opportunity  for  a  hearing."  Thus, 
NPDES  general  permits  are  not  "rules" 
for  UMRA  purposes  but  are  treated  with 
rule-like  procedures. 

Signed  this  17th  day  of  August,  1998. 
Oscar  Ramirez,  Jr., 

Deputy  Director.  Water  Quality  Protection 

Division  (6WQ).  EPA  Region  6. 

(PR  Doc.  98-22652  Filed  8-24-98;  8:45  am) 

BILUNG  CODE  6560-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Cotlection(s)  Submitted  to  0MB  for 
Review  and  Approval 

August  18,  1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  pEirt  of  its  continuing 
effort  to  reduce  paperwork  burden 


invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
information  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  September  24, 
1998.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications,  Room 
234,  1919  M  St.,  NW.,  Washington.  DC 
20554  or  via  internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202^18-0217  or  via  internet 
at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0819. 

Title:  47  CFR  54.400—54.417.  Lifeline 
Assistance  (Lifeline)  Connection 
Assistance  (Link  Up)  Reporting 
Worksheet  and  Instructions. 

Form  Number:  FCC  497. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  1,500. 

Estimated  Time  Per  Response:  3 
hours. 

Frequency  of  Response:  Monthly; 
Quarterly;  Semi-annually;  and  On 
Occasion  reporting  requirements. 

Total  Annual  Burden:  42,000  hours. 

Cost  to  Respondents:  SO. 

Needs  and  Uses:  The 
Telecommunications  Act  of  1996 
directed  the  FCC  to  initiate  a 


rulemaking  to  reform  our  system  of 
universal  service  so  that  universal 
service  is  preserved  and  advanced  as 
markets  move  toward  competition.  On 
May  8.  1997.  the  Commission  released 
a  Report  and  Order  on  Universal  Service 
(Universal  Service  Order)  in  CC  Docket 
96-^5  that  established  new  federal 
universal  service  support  mechanisms 
consistent  with  Section  254.  In  the 
LIniversal  Service  Order,  the 
Commission  expanded  and  made 
competitively  neutral  its  programs  for 
low-income  consumers.  Lifeline  and 
Link  Up.  On  December  30,  1997,  the 
Commission  released  a  Fourth  Order  on 
Reconsideration  that  amended  some  of 
the  Lifeline  and  Link  Up  rules.  The 
following  describes  the  universal 
service  support  reimbursement  available 
to  eligible  telecommunications  carriers 
for  providing  Lifeline  and  Link  Up 
programs  to  qualif\ing  low-income 
customers:  Eligible  telecommunications 
carriers  are  permitted  to  receive 
universal  ser\'ice  support 
reimbursement  for  offering  Lifeline 
service  to  qualifving  low-income 
customers;  eligible  telecommunications 
carriers  may  receive  universal  service 
support  reimbursement  for  the  revenue 
they  forego  in  reducing  their  customar} 
charge  for  commencing 
telecommunications  service  and  for 
providing  a  deferred  schedule  for 
payment  of  the  charges  assessed  for 
commencing  ser\'ice  for  which  the 
consumer  does  no  pay  interest,  in 
conformity  with  47  CFR  54.411:  eligible 
telecommunications  carriers  providing 
toll-limitation  services  (TLS)  for 
qualifying  low-income  subscribers  will 
be  compensated  from  universal  service 
mechanisms  for  the  incremental  cost  of 
providing  either  toll  blocking  or  toll 
control:  and  eligible 

telecommunications  carriers  that  service 
qualifying  low-income  consumers  who 
have  toll  blocking  shall  receive 
universal  service  support 
reimbursement  for  waiving  the 
Presubscribed  Interexchange  Carriers 
Charge  (PICC)  for  Lifeline  customers. 
FCC  Form  497  implements  the  Lifeline 
and  Link  Up  reimbursement  programs. 
This  information  is  necessar\'  in  order 
for  eligible  telecommunications  carriers 
to  receive  universal  service  support 
reimbursement  for  providing  Lifeline 
and  Link  Up. 

Federal  Communications  Commission 
Magalie  Roman  Salas. 

Secretary. 

|FR  Doc.  98-22688  Filed  8-24-98;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  98-146;  DA  98-1624] 

Inquiry  Concerning  Advanced 
Telecommunications  Capability 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice  of  inquiry:  extension  of 
comment  deadline. 

SUMMARY:  The  Federal  Communications 
Commission  (FCC)  sua  sponte  extended 
the  filing  period  for  comments  on  its 
Notice  of  Inquiry  about  the  (ipployment 
of  advanced  telecommunications 
capability  to  all  Americans.  The 
intended  effect  of  this  action  is  to  allow 
parties  to  have  additional  time  in  which 
to  file  comments  in  this  proceeding. 
DATES:  Comments  are  due  on  or  before 
September  14.  1998.  Reply  comments 
are  still  due  on  or  before  October  8. 
1998. 

ADDRESSES:  Comments  and  reply 
comments  should  be  sent  to  the  Office 
of  the  Secretary.  Federal 
Communications  Commission.  1919  M 
Street.  N\V,  Suite  222.  Washington.  DC 
20554,  with  a  copy  to  John  VV. 
Berresford  of  the  Common  Carrier 
Bureau.  Federal  Communications 
Commission,  2033  M  Street,  N\V,  Suite 
399-A,  Washington.  DC  20054. 
Comments  may  also  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS).  See  Electronic 
Filing  of  Documents  in  Rulemaking 
Proceedings,  63  FR  24121  (May  1,  1998). 
Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Parties  should  also  file  one 
copy  of  any  document  filed  in  this 
docket  with  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.  (ITS),  1231  20th  St..  NW, 
Washington,  DC  20036,  (202)  857-3800. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  M.  Myles,  Policy  and  Program 
Planning  Division.  Common  Carrier 
Bureau,  at  (202)  418-1580  or 
jmyles@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Public  Notice,  DA  98- 
1624,  released  August  12, 1998. 
extending  the  time  for  filing  comments 
in  CC  Docket  98-146.  The  full  text  of 
the  Public  Notice  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  Room  239.  1919  M  Street,  NW. 
Washington,  DC  20554.  The  complete 
text  also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 


Inc.  (ITS).  1231  20th  St.,  NW, 
Washington,  DC  20036,  (202)  857-3800. 

Summary  of  the  Public  Notice 

1.  In  the  Notice  of  Inquiry  (Notice), 
the  Commission  solicits  public 
comment  about  several  aspects  of  the 
deployment  of  advanced 
telecommunications  capability  to  all 
.Americans  in  a  timely  and  reasonable 
manner.  The  Notice  set  the  comment 
filing  deadline  at  September  8,  1998, 
and  the  reply  comment  filing  deadline 
at  October  8^  1998. 

2.  Because  of  the  proximity  of  the 
September  8.  1998.  date  to  certain 
holidays,  the  Commission  has  decided 
to  extend  the  filing  deadline  for  filing 
comments  to  September  14.  while 
keeping  the  deadline  for  reply 
comments  at  October  8. 

3.  Accordingly,  it  is  ordered  that  the 
time  for  filing  comments  in  CC  Docket 
No.  98-146  is  extended  by  six  days, 
until  September  14.  1998' 

4.  This  action  is  taken  pursuant  to 
section  4(i)  of  the  Comnmnications  Act 
of  1934.  as  amended,  47  U  S.C.  sections 
154(i)  and  sections  §§  1.415  and  1.430  of 
the  Commission's  rules,  47  CFR  1.415 
and  1.430. 

Federal  Communications  Commis.sion. 

Kathryn  C.  Brown, 

Chief,  Common  Carrier  Bureau. 

IFR  Doc.  98-22759  Filed  8-24-98:  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Logistics,  Inc.,  313  West  Arundel  Road, 
Bahimore.  MD  21225,  Officer:  Remie 
C.  Danielson,  President. 

Dated:  August  19.  1998. 
Joseph  C.  Polking, 
Secretary. 

[FR  Doc.  98-22702  Filed  8-24-98;  8:45  am] 
BILUNQ  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
September  8,  1998. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  41 1 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Allene  L.  Etherton,  and  John  K. 
Freebern,  both  of  Murphysboro,  Illinois; 
to  retain  voting  shares  of  First  of 
Murphysboro  Corp.,  Murphysboro, 
Illinois,  and  thereby  indirectly  retain 
voting  shares  of  The  First  Bank  and 
Trust  Company  of  Murphysboro, 
Murphysboro,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  19,  1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-22737  Filed  8-24-98;  8:45  am] 

BILLING  CODE  6210-01-f 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
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indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  18, 
1998. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Pepperell  Bancshares  Financial 
Group,  Inc.,  Biddeford,  Maine;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Pepperell  Trust  Company, 
Biddeford,  Maine. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  F.N.B.  Corporation,  Hermitage, 
Pennsylvania;  to  acquire  20  percent  of 
the  voting  shares  of  Sun  Bancorp,  Inc., 
Selinsgrove,  Pennsylvania,  and  thereby 
indirectly  acquire  Sun  Bank, 
Selinsgrove,  Pennsylvania. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  The  Savannah  Bancorp,  Inc., 
Savannah,  Georgia;  to  merge  with  Bryan 
Bancorp  of  Georgia,  Inc.,  Richmond 
Hill,  Georgia,  and  thereby  indirectly 
acquire  Bryan  Bank  and  Trust, 
Richmond  Hill,  Georgia. 

D.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1 .  Firstar  Corporation  and  Firstar  (WI) 
Corporation,  both  of  Milwaukee, 
Wisconsin;  to  merge  with  Star  Banc 
Corporation,  Cincinnati,  Ohio,  and 
thereby  indirectly  acquire  Star  Bank, 
National  Association,  Cincinnati,  Ohio. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
the  nonbanking  subsidiaries,  including 
The  Miami  Valley  Insurance  Company, 
Cincinnati,  Ohio,  and  thereby  engage  in 
acting  as  principal,  agent,  or  broker  for 
credit  related  insurance,  pursuant  to  § 
225.28(b)(ll){l)  of  Regulation  Y,  Star 
Bank  Finance,  Inc.,  Cincinnati,  Ohio, 


and  thereby  engage  in  making  and 
servicing  loans,  pursuant  to  § 
225.28(b)(1)  of  Regulation  Y:  Money 
Station,  Inc..  Columbus,  Ohio,  and 
thereby  engage  in  data  processing, 
pursuant  to  §  225.28(b)(14)(i)  of 
Regulation  Y;  and  DJJ  Leasing  Limited. 
Cincinnati,  Ohio,  and  thereby  engage  in 
leasing  personal  or  real  property, 
pursuant  to  §  225.28(b)(4)  of  Regulation 
Y.  Applicant  also  applied  to  acquire  an 
option  to  acquire  19.9  percent  of  Star 
Banc  Corporation. 

Star  Banc  Corporation,  Cincinnati, 
Ohio,  also  has  applied  to  acquire  19.9 
percent  of  the  voting  shares  of  Firstar 
Corporation,  Milwaukee,  Wisconsin, 
and  thereby  indirectly  acquire  its 
banking  and  nonbanking  subsidiaries. 

2.  Putnam  County  Bancorp.  Inc.. 
Hennepin,  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of  Bank  of 
Ladd,  Ladd,  Illinois. 

Board  of  Governors  of  the  Federal  Reser\'e 
System,  August  19.  1998. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  98-22739  Filed  8-24-98;  8:45  am] 

BIL.UNG  CODE  U1CM}1-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 


or  the  offices  of  the  Board  of  Governors 
not  later  than  September  8,  1998. 

A.  Federal  Reserve  Bank  of  Chicago 

(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1 .  Advance  Bancorp.  Inc., 
Homewood.  Illinois  to  engage  de  novo 
through  its  subsidiary.  Advance 
Bancorp.  Inc.,  Homewood,  Illinois,  in 
extending  credit  and  ser\'icing  loans, 
pursuant  to  §  225.28(b)(1)  of  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  .August  19.  1998. 

Robert  deV.  Frierson.  

Associate  Secretary  of  the  Board 

IFR  Ekx;.  98-22738  Filed  8-24-98;  8  45  am) 

BILUNG  CODE  621(M)1-F 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11:00  a.m.,  Monday. 
August  31,  1998. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  20th  and  C 
Streets,  NW..  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reser\e 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox.  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 

call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
w^'w.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  Indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  August  21.  1998 
Robert  deV.  Frierson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  98-22941  Filed  8-21-98;  3  46  pmj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Contract  Review  Meeting 

In  accordance  with  Section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  2),  announcement  is 
made  of  the  following  technical  review 
committee  to  meet  during  the  month  of 
August  1998. 

Name:  Technical  Review  Committee  of  the 
Agency  for  Health  Care  Policy  and  Research 
Medical  Expenditure  Panel  Suri'ey 
Household  and  Medical  Provider 
Components. 

Date  and  Time:  August  25.  1998,  8:00 
a.m. — 5:00  p.m. 

Place  Agency  for  Health  Care  Policy  and 
Research.  Executive  Office  Center,  6th  Floor 
Conference  Room.  2101  East  lefferson  Street. 
Rockville.  Marvland  20852. 

This  meetmg  will  be  closed  to  the  public. 

Purpose.  The  Technical  Review 
Committee's  charge  is  to  provide,  on  behalf 
of  the  .Agency  for  Health  Care  Policy  and 
Research  (.AHCPR)  Contracts  Review 
Committee,  recommendations  to  the 
Administrator.  .\HCPR.  regarding  the 
technical  merit  of  contract  proposals 
submitted  in  response  to  a  specific  Request 
for  Proposals  regarding  the  .AHCPR  Medical 
Expenditure  Panel  Survey  (MEPS)  Household 
and  .Medical  Provider  Components, 
announced  in  the  Commerce  Business  Daily 
on  .April  6,  1998. 

This  contract  will  continue  the  Agency  for 
Health  Care  Policy  and  Research's  operations 
is  support  of  the  Medical  Expenditure  Panel 
Sur\-ey  Household  and  Medical  Provider 
Components.  This  effort  consists  of 
simultaneous  data  collection  and  data 
preparation  activities. 

The  purpose  of  MEPS  is  to  provide 
policymakers,  health  care  administrators, 
businesses,  researchers  and  others  with 
timely,  comprehensive  information  about 
health  care  use  and  costs  in  the  United 
States.  MEPS  is  unparalleled  for  the  degree 
of  detail  in  its  data  as  well  as  its  ability  to 
link  health  expenditure  and  health  insurance 
information  to  the  demographic,  employment 
and  health  status  characteristics  of  survev 
respondents.  .Moreover.  .MEPS  is  the  onlv 
national  survey  that  provides  a  foundation 
for  estimating  the  impact  of  changes  in 
source  of  payment  and  insurance  coverage  on 
different  economic  groups  or  special 
populations  such  as  the  poor,  elderly, 
families,  veterans,  the  uninsured,  and  racial 
and  ethnic  minorities.  The  MEPS  consists  of 
several  components:  the  Household 
Component  (HCl.  Medical  Provider 
Component  (.MPC),  Insurance  Component 
(IC)  and  the  Nursing  Home  Component 
(.NHCj. 

The  objective  of  the  MEPS  Household 
Component  and  the  .Medical  Provider 
Component  is  to  produce  mean  and 
distributional  estimates,  at  both  national  and 
regional  levels,  representing  calendar  vear 
and  cross-sectional  time  points  for  a  variety 


of  health  related  measures.  These  data  are 
particularly  important  because  they  can  be 
generalized  to  the  entire  civilian 
noninstitutionalized  population,  and  because 
the  survey  design  permits  the  conduct  of 
research  where  families  as  well  as 
individuals  are  the  units  of  analysis. 

Because  of  its  uniqueness  and  importance. 
AHCPR  is  committed  to  the  timely 
dissemination  of  all  MEPS  data  products  and 
micro  data  files.  The  timely  dissemination, 
release  and  dissemination  of  such  products 
and  files  is  of  the  utmost  importance  to  the 
overall  success  of  the  MEPS  project. 

Agenda:  The  Committee  meeting  will  be 
devoted  entirely  to  the  technical  review  and 
evaluation  of  contract  proposals  submitted  in 
response  to  the  above-referenced  Request  for 
Proposals.  The  Administrator,  AHCPR,  has 
made  a  formal  determination  that  this 
meeting  will  not  be  open  to  the  public.  This 
action  is  necessary  to  safeguard  confidential 
proprietary  information  and  personal 
information  concerning  individuals 
associated  with  the  proposals  that  may  be 
revealed  during  this  meeting,  and  to  protect 
the  free  exchange  of  views,  and  avoid  undue 
interference  with  Committee  and  Department 
operations. 

This  is  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act.  5 
U.S.C,  Appendix  2,  implementing 
regulations,  41  CFR  101-6.1023  and 
procurement  regulations,  48  CFR  section 
315.604(d). 

Anyone  wishing  to  obtain  information 
regarding  this  meeting  should  contact  Doris 
Lefkowitz.  Center  for  Cost  and  Financing 
Studies,  Agency  for  Health  Care  Policy  and 
Research,  2101  East  lefferson  Street.  Suite 
500.  Rockville.  Maryland  20852.  telephone 
(301)  594-1406. 

Dated:  August  18.  1998. 
John  M.  Eisenberg, 

Administrator. 

[FR  Doc.  98-22719  Filed  8-24-98;  8:45  am) 

BILUNG  CODE  41S0-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98F-0707] 

Dover  Chemical  Corp.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Dover  Chemical  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  expand  the 
safe  use  of  3.9-bis[2,4-bis(l-methyl-l- 
phenylethyl)phenoxyl-2.4.8.10-tetraoxa- 
3.9-diphosphaspiro[5.5lundecane. 
which  may  contain  not  more  than  2 
percent  by  weight  of 
triisopropanolamine,  as  an  antioxidant 


and/or  stabilizer  for  polycarbonate  and 
polyethylene  phthalate  polymers 
intended  for  use  in  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  J.  Zajac,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215).  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204.  202-418-3095. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4621)  has  been  filed  by 
Dover  Chemical  Corp.,  3676  Davis  Rd. 
NW..  Dover,  OH  44622.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  178.2010  Antioxidants 
and/or  stabilizers  for  polymers  (21  CFR 
178.2010)  to  expand  the  safe  use  of  3,9- 
bis(2.4-bis(l-methyl-l- 
phenylethyl)phenoxy]-2.4.8.10-tetraoxa- 
3.9-diphosphaspiro[5.5]  undecane, 
which  may  contain  not  more  than  2 
percent  by  weight  of 
triisopropanolamine,  as  an  antioxidant 
and/or  stabilizer  for  polycarbonate  and 
polyethylene  phthalate  polymers 
intended  for  use  in  contact  with  food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  August  7,  1998. 
Laura  M.  Tarantino, 

Acting  Director.  Office  ofPremarket 

Approval.  Center  for  Food  Safety  and  Applied 

Nutrition. 

(FR  Doc.  98-22747  Filed  8-24-98;  8:45  am] 

BILUNG  CX)DE  41MM>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Current  Science  and  Technology  on 
Sprouts 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  meeting. 

The  Food  and  Drug  Administration 
(FDA)  is  announcing  the  following 
meeting  to  review  the  current  science, 
including  technological  and  safety 
factors,  relating  to  sprouts  and  to 
consider  measures  necessary  to  enhance 
the  safety  of  these  products. 

Date  and  Time:  The  meeting  will  be 
held  on  September  28  through  29.  1998. 
8:30  a.m.  to  5  p.m. 

Location:  The  meeting  will  be  held  at 
Crowne  Plaza  Washington  Hotel. 
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Sphinx  Club  Ballroom,  1375  K  St.  NW., 
Washington,  DC. 

Contact:  Catherine  M.  DeRoever, 
Center  for  Food  Safety  and  Applied 
Nutrition  (HFS-22),  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-205^251, 
FAX  202-205^970,  (e-mail) 
cderoeve@bangate.fda.gov. 

Agenda:  The  purpose  of  this  meeting 
is  to  provide  a  forum  for  discussion  of 
the  scope  of  the  cuirrent  situation, 
consumer  perspectives,  agricultural 
practices,  the  state  of  the  science,  and 
possible  intervention  strategies  relating 
to  sprouts. 

Registration  and  Requests  for  Oral 
Presentations:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
number),  to  the  contact  person  by 
September  11,  1998.  Interested  persons 
may  present  data,  information,  or  views 
orally  or  in  writing,  on  the  issue. 
Written  submissions  must  also  be  made 
to  the  contact  person  by  September  11, 
1998.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  September  11,  1998,  and 
be  prepared  to  give  a  brief  statement  of 
the  general  nature  of  the  evidence  you 
wish  to  present. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  Ms. 
DeRoever  at  the  above  address  at  least 
7  days  in  advance. 

Transcripts:  Transcripts  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
12A-16,  Rockville,  MB  20857, 
approximately  15  working  days  after  the 
meeting  at  a  cost  of  10  cents  per  page. 

Dated:  August  18,  1998. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  98-22718  Filed  8-24-98;  8:45  am] 

BILLING  CODE  416<M)1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-R-229] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 


(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  followdng  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Development  of 
an  Assessment  System  for  post  Acute 
Care;  Form  No.:  HCFA-R-229.  OMB  # 
0938-0720;  Use:  The  Minimum  Data 
Set-Post  Acute  Care  (MDS-PAC)  will  be 
used  to  establish  patient  case  mix 
groups  including  classes  of  patients  in 
the  rehabilatation  facility  for  the 
payment  system.  It  will  also  provide 
data  and  seek  input  from  the 
rehabilitation  industry  for  HCFA  to 
formulate  policy  and  promulgate 
regulations.  Frequency:  On  occasion; 
Affected  Public:  Individuals  or 
Households,  Business  or  other  for-profit. 
Not-for-profit;  Number  of  Respondents: 
10,465;  Total  Annual  Responses:  10.465; 
Total  Annual  Hours:  23,301. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  E-mail 
your  request,  including  your  address 
and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235. 
Washington,  DC  20503. 

Dated:  July  9.  1998. 
John  P.  Burke  m. 

HCFA  Reports  Clearance  Officer.  HCFA. 
Office  of  Information  Services.  Security  and 
Standards  Group.  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  98-22696  Filed  8-24-98;  8:45  am] 

BILUNQ  CODE  412<M)3-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meetings 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the  Sleep 
Disorders  Research  Advisory  Board. 

The  meetings  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Sleep  Disorders 
Research  Advisory  Board  Education 
Subcommittee  Meeting. 

Date:  September  29.  1998. 

Time:  1:00  p.m  to  4:30  p.m. 

Agenda:  To  discuss  education  related 
priorities. 

Place:  National  Institutes  of  Health, 
Building  31.  Conference  Room  10.  Bethesda. 
MD  20892. 

Contact  Person:  James  P  Kiley,  PHD, 
Director,  National  Center  on  Sleep  Disorders 
Research,  National  Heart.  Lung,  and  Blood 
Institute.  NIH.  Rockledge  Building  II.  Room 
10038.  Bethesda,  MD  20892. 

Name  of  Committee:  Sleep  Disorders 
Research  Advisory  Board  Research 
Subcommittee  Meeting. 

Date:  September  29.  1998. 

Time:  6:30  p.m.  to  10:00  p  m. 

Agenda:  To  review  sleep  research  priorities 
and  programs. 

Place:  Holiday  Inn.  Bethesda.  8120 
Wisconsin  Avenue,  Mar>'land  Room, 
Bethesda,  MD  20892. 

Contact  Person:  James  P.  Kiley,  PHD, 
Director,  National  Center  on  Sleep  Disorders 
Research.  National  Heart,  Lung,  and  Blood 
Institute,  NIH,  Rockledge  Building  II.  Room 
10038,  Bethesda,  MD  20892. 

Name  of  Committee:  Sleep  Disorders 
Research  Advisory  Board. 

Date:  September  30,  1998. 

Time:  9:00  a.m.  to  2:30  p.m. 

Agenda:  To  discuss  recommendations  on 
the  implementation  and  evaluation  of  the 
National  Center  on  Sleep  Disorders  research 
programs. 

Place:  National  Institutes  of  Health. 
Building  31.  Conference  Room  10,  Bethesda. 
MD  20892. 

Contact  Person:  James  P.  Kiley,  PHD, 
Director.  National  Center  on  Sleep  Disorders 
Research,  National  Heart.  Lung,  and  Blood 
Institute.  NIH.  Rockledge  Building  II,  Room 
10038,  Bethesda,  MD  20892. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  .Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research:  93.837,  Heart  and 
Vascular  Diseases  Research:  93.838,  Blood 
Diseases  and  Resources  Research.  National 
Institutes  of  Health.  HHS) 
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Dated:  August  18. 1998. 
La  Verne  Y.  Stringiield. 

Committee  Management  Officer.  SIH. 

IFR  Doc  98-22712  Filed  8-24-98:  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  .5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  as,sociated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\'ame  of  Committee:  Nationa)  Human 
Genome  Research  Institute  Special  Emphasis 
Panel. 

Dafe.  August  19,  1998. 

Time:  9:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Royal  Sonesta  Hotel,  5  Cambridge 
Parkway.  Cambridge.  MA  02142. 

Contact  Person:  Ken  D.  Kakamura.  PhD. 
Scientific  Review  Administrator.  Office  of 
Scientific  Review.  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health.  Bethesda,  MD  20892.  (301)  402-0838. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cvcle, 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research.  National  Institutes  of  Health,  HHS) 

Dated:  August  18.  1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  98-22716  Filed  8-24-98;  8:45  am] 

BiLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 


amended  (5  L'.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  arntended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Do(e:  August  20,  1998. 

Time:  1 2:00  PM  to  1 :00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Parklawn  Building— Room  9C-18, 
5600  Fishers  Lane,  Rockville,  MD  20857, 
(Telephone  Conference  Call). 

Contact  Person.  Gerald  E.  Calderone,  Phd, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane,  Room  9C-18,  Rockville.  MD 
20857.  (301)443-1340. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
.\ward.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated;  August  18,  1998. 
La  Verne  Y,  Stringfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-22709  Filed  8-24-98:  8:45  am] 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Dental  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 


and  person  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  98- 
55.  F30.  K08  R03  Reviews. 

Date:  September  3.  1998. 

Time:  1:00  p.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Bldg,  Bethesda,  MD  20892- 
6400,  (Telephone  Conference  Call). 

Contact  Person:  William  J.  Gartland.  PHD, 
Scientific  Review  Administrator,  4500  Center 
Drive,  Natcher  Building,  Rm.  4AN44F. 
National  Institutes  of  Health,  Bethesda,  MD 
20892.  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  August  14,  1998. 
La  Verne  Y.  Stringfield. 

Committee  Management  Officer.  NIH. 

IFR  Doc.  98-22710  Filed  8-24-98;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Meeting 

Pursuant  to  section  109(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available, 
individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
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constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
General  Medical  Sciences  Council. 

Date:  September  10-11,  1998. 

Closed:  September  10,  1998,  8:30  AM  to 
11:00  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892. 

Open  .September  10, 1998,  11:00  AM  to 
6:00  PM. 

Agenda:  For  the  discussion  of  program 
policies  and  issues,  opening  remarks,  report 
of  the  Director,  NIGMS,  and  other  business 
of  Council. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892. 

Closed:  September  11,  1998,  8:30  AM  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892. 

Contact  Person:  Sue  W.  Shafer,  PhD, 
Associate  Dir  for  Program  Activities,  National 
Institute  of  General  Medical  Sciences, 
National  Institutes  of  Health,  Natcher 
Building,  Room  2AN-32C,  Bethesda.  MD 
20892,  (301)  594-4499. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Cell  Biology  and 
Biophysics  Research;  93.375,  Minority 
Biomedical  Research  Support;  93.859, 
Pharmacology,  Physiology,  and  Biological 
Chemistry  Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 
Dated:  August  18,  1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-22713  Filed  8-24-98;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 


and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel  National  Research 
Service  Award  Applications,  NICHD,  CRMC, 

Dafe.  September  10-11,  1998. 

Time:  7:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Norman  Chang,  PHD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health,  and  Human  Development,  National 
Institutes  of  Health,  6100  Executive  Blvd.. 
Room  5E03,  Bethesda,  MD  20892.  (301)  496- 
1485. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  August  18,  1998. 
LaVeme  Y.  Stringfield, 

Committee  Management  Officer.  NIH. 

[FR  Doc.  98-22714  Filed  8-24-98;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Aging. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 


constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisor^' 
Council  on  Aging. 

Date:  September  24-25.  1998. 

Closed:  Septemtier  24.  1998.  10:00  AM  to 
1:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Bldg,  Bethesda,  MD  20892- 
6400 

Open:  September  24,  1998,  2:00  PM  to  4:30 
PM 

Agenda:  Status  report  by  the  Director.  NIA. 
Review  Issues,  and  a  Report  of  the  Working 
Group  on  Program. 

Place:  .Natcher  Bldg,  Bethesda.  MD  20892- 
6400 

Open:  September  25,  1998,  8:00  AM  to 
12:30  PM. 

Agenda:  Report  on  Biolog>'  of  Aging 
Program  Review;  Positively  Aging:  Choices 
and  Changes,  Report  on  Minority  Aging  Task 
Force,  Report  on  Task  Force  on  Training, 
Program  Highlights,  and  Comments  from 
Retiring  Members. 

Place:  Natcher  Bldg.  Bethesda.  MD  20892- 
6400. 

Contact  Person.  June  C.  McCann. 
Committee  Management  Officer.  Office  of 
Extramural  Affairs.  National  Institute  on 
Aging,  National  Institutes  of  Health.  7201 
Wisconsin  Avenue,  Suite  2C218,  Bethesda. 
MD  20892,  301-496-9322. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866.  Aging  Research, 
National  Institutes  of  Health.  HHS) 

Dated;  August  18.  1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH 
(FR  Doc.  98-22715  Filed  8-24-98;  8:45  am) 

BILUNG  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Child  Health  and 
Human  Development;  Meeting  of  the 
National  Reading  Panel 

Notice  is  hereby  given  of  the  third 
Washington  area  meeting  of  the 
National  Reading  Panel.  The  meeting 
will  be  held  on  September  10,  1998,  in 
the  Phillips  Ballroom  of  the  Radisson 
Barcelo  Hotel,  2121  P  Street,  NW, 
Washington,  DC  20037.  The  meeting 
will  begin  at  8:00  a.m.  and  is  expected 
to  adjourn  at  4:00  p.m.  The  entire 
meeting  will  be  open  to  the  public. 

The  National  Reading  Panel  was 
requested  by  Congress  and  created  by 
the  Director  of  the  National  Institute  of 
Child  Health  and  Human  Development 
in  consultation  with  the  Secretary  of 
Education.  The  Panel  will  study  the 
effectiveness  of  various  approaches  to 
teaching  children  how  to  read  and 
report  on  the  best  ways  to  apply  these 
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findings  in  classrooms  and  at  home.  Its 
members  include  prominent  reading 
researchers,  teachers,  child 
development  experts,  leaders  in 
elementary  and  higher  education,  and 
parents.  The  Chair  of  the  Panel  is  Dr. 
Donald  N.  Langenberg,  Chancellor  of  the 
University  System  of  Maryland. 

The  Panel  will  build  on  the  recently 
announced  findings  presented  by  the 
National  Research  Council's  Committee 
on  the  Prevention  of  Reading 
Difficulties  in  Young  Children.  Based  on 
a  review  of  the  literature,  the  Panel  will: 
determine  the  readiness  for  application 
in  the  classroom  of  the  results  of  these 
research  studies;  identify  appropriate 
means  to  rapidly  disseminate  this 
information  to  facilitate  effective 
reading  instruction  in  the  schools;  and 
identify  gaps  in  the  knowledge  base  for 
reading  instruction  and  the  best  ways  to 
close  these  gaps. 

This  meeting  will  focus  primarily  on 
reviewing  preliminary  literature 
searches  by  subpanels  and  finalizing 
search  criteria  and  research  evaluation 
standards.  A  period  of  time  will  be  set 
aside  at  appro.ximately  3:00  p.m.  for 
members  of  the  pubic  to  address  the 
Panel  and  express  their  views  regarding 
the  Panel's  mission.  Individuals 
desiring  an  opportunity  to  speak  before 
the  Panel  should  address  their  requests 
to  F.  William  Dommel,  Jr.,  Executive 
Director.  National  Reading  Panel,  c/o 
Ms.  Amy  Andryszak  and  either  mail 
them  to  the  Widmeyer-Baker  Group, 
1875  Connecticut  Avenue,  NVV,  Suite 
800,  Washington,  DC  20009,  or  e-mail 
them  to  amya@twbg.com,  or  fax  them  to 
202-667-0902.  Requests  for  addressing 
the  Panel  should  be  received  by  August 
31,  1998.  Panel  business  permitting, 
each  public  speaker  will  be  allowed  five 
minutes  to  present  his  or  her  views.  In 
the  event  of  a  large  number  of  public 
speakers,  the  Panel  Chair  retains  the 
option  to  further  limit  the  presentation 
time  allowed  to  each.  Although  the  time 
permitted  for  oral  presentations  will  be 
brief,  the  full  text  of  all  written 
comments  submitted  to  the  Panel  will 
be  made  available  to  the  Panel  members 
for  consideration. 

For  further  information  contact  Ms. 
Amy  Andryszak  at  202-667-0901. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Amy  Andryszak  by  August 
31,  1998. 


Dated:  .August  13,  1998. 

Duane  Alexander, 

Director.  National  institute  of  Child  Health 
and  Hnman  Development. 

(FR  Doc.  98-22717  Filed  8-24-98;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Microbiological  and 
Immunological  Sciences  Special  Emphasis 
Panel  Project  Site  Visit  for  Onderdonk. 

Date:  August  24-25.  1998. 

Time:  9:00  .AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Brigham  and  Women's  Hospital, 
Boston,  MA  02115. 

Contact  Person:  William  C.  Branche,  PHD, 
Scientific  Review  Admiaistrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4182, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1148. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

.\'ame  of  Committee:  Biological  and 
Physiological  Sciences  Special  Emphasis 
Panel. 

Date:  August  25,  1998. 

Time:  5:00  PM  to  7:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Abubakar  A.  Shaikh,  DVM. 
PHD,  Scientific  Review  Administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  6166,  MSC  7892,  Bethesda,  MD  20892, 
(301)435-1042. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


\'ame  of  Committee:  Biological  and 
Physiological  Sciences  Special  Emphasis 
Panel. 

Dote;  August  27,  1998. 

Time:  4:00  PM  to  5:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Nat)eeh  Mourad,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4212, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1222. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Clinical  Sciences 
Special  Emphasis  Panel. 

Date:  September  1,  1998. 

Time:  3:00  PM  to  4:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Christine  Melchior,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4102, 
MSC  7816,  Bethesda,  MD  20892,  (301)  435- 
1713. 

Name  of  Committee:  Clinical  Sciences 
Special  Emphasis  Panel. 

Date:  September  8,  1998. 

Time:  1:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Jo  Pelham,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4106,  MSC  7814, 
Bethesda,  MD  20892,  (301)  435-1786. 

Name  of  Committee:  Clinical  Sciences 
Special  Emphasis  Panel. 

Date:  September  17,  1998. 

Time:  10:00  AM  to  12:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Jo  Pelham,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4106,  MSC  7814, 
Bethesda,  MD  20892,  (301)  435-1786. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl-SSS- 
W(15). 

Date:  September  25,  1998. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Rockville,  .MD  20852, 

Contact  Person:  Dharam  S.  Dhindsa.  DVM. 
PHD,,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5126,  MSC  7854,  Bethesda,  MD  20892, 
(301)435-1174. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.333.  Clinical  Research. 


Federal  Register/ Vol.  63,  No.  164 /Tuesday.  August' 25.  1998 /Notices 


45253 


93.333,  93.337,  93.393-93.396,  93.837- 
93.844.  93.846-93.878,  93.892,  93.893, 
93.306,  Comparative  Medicine,  93.306. 
National  Institutes  of  Health.  HHS) 

Dated:  August  18,  1998. 
LaVeme  Y.  Stringiield, 
Committee  Management  Officer.  NIH 
[FR  Doc.  98-22711  Filed  8-24-98;  8:45  ami 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-990-1020-01] 

Resource  Advisory  Council  Meeting 
Location  and  Time 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Resource  Advisory  Council 

meeting  location  and  time. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  5 
U.S.C.,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM) 
council  meeting  of  the  Upper  Snake 
River  Districts  Resource  Advisory 
Council  will  be  held  as  indicated  below. 
The  agenda  includes  a  discussion  on  the 
progress  of  the  implementation  of  the 
healthy  rangeland  standard  and 
guidelines,  1999  Focus  and  orientation 
of  new  council  members.  All  meetings 
are  open  to  the  public.  The  public  may 
present  written  comments  to  the 
council.  Each  formal  council  meeting 
will  have  a  time  allocated  for  hearing 
public  comments.  The  public  comment 
period  for  the  council  meeting  is  listed 
below.  Depending  on  the  number  of 
persons  wishing  to  comment,  and  time 
available,  the  time  for  individual  oral 
comments  may  be  limited.  Individuals 
who  plan  to  attend  and  need  further 
information  about  the  meetings,  or  need 
special  assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  David 
Howell  at  the  Upper  Snake  River 
District  Office,  1405  HoUipark  Drive, 
Idaho  Falls,  ID  83401-2100,  (208)  524- 
7559. 

DATE  AND  TIME:  Date  is  September  30, 
1998,  starts  at  8:30  a.m.  at  the  Federal 
Building,  Basement  Meeting  Room  B- 
43,  250  South  4th  Avenue,  Pocatello, 
Idaho.  Public  comments  received  from 
8:30  to  9:00  a.m. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues  associated  with  the 
management  of  the  public  lands. 


FOR  FURTHER  INFORMATION  CONTACT: 

David  Howell  at  the  Upper  Snake  River 
District  Office,  1405  HoUipark  Drive, 
Idaho  Falls,  ID  83401-2100,  (208)  524- 
7559. 

Dated:  August  5,  1998. 
Stephanie  Hargrove, 

District  Manager^ 

|FR  Doc.  98-22697  Filed  8-24-98:  8:45  am] 

BILLING  CODE  4310-GG-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-91 0-0777-74] 

Alaska  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Alaska  Resource 

Advisory  Council  Meeting. 

summary;  The  Alaska  Resource 
Advisory  Council  will  conduct  an  open 
meeting  Tuesday,  September  22,  1998, 
from  9:30  a.m.  until  4:30  p.m.  and 
Wednesday,  September  23,  1998,  from  9 
a.m.  until  3  p.m.  The  council  will 
review  BLM  land  management  issues 
and  take  public  comment  on  those 
issues.  The  meeting  will  be  held  at  the 
BLM  Northern  District  Office,  1150 
University  Avenue,  Fairbanks,  Alaska. 

Public  comment  will  be  taken  from  1- 
2  p.m.  Tuesday,  September  22.  Written 
comments  may  be  submitted  at  the 
meeting  or  mailed  to  the  address  below 
prior  to  the  meeting. 
ADDRESS:  Inquiries  about  the  meeting 
should  be  sent  to  External  Affairs, 
Bureau  of  Land  Management,  222  W. 
7th  Avenue,  #13,  Anchorage,  AK  99513- 
7599. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  McPherson,  (907)  271-5555. 

Dated:  August  13.  1998. 
Tom  Allen, 
State  Director. 
[FR  Doc.  98-22730  Filed  8-24-98:  8:45  am] 

BILUNG  CODE  431(>-JA-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  Western  Gulf 
of  Mexico;  Notice  of  Leasing  Systems, 
Sale  171 

Section  8(a)(8)  (43  U.S.C.  1337(a)(8)) 
of  the  Outer  Continental  Shelf  Lands 
Act  (OCSLA)  requires  that,  at  least  30 
days  before  any  lease  sale,  a  Notice  be 
submitted  to  the  Congress  and 
published  in  the  Federal  Register: 


1.  identifying  the  bidding  systems  to 
be  used  and  the  reasons  for  such  use; 
and 

2.  designating  the  tracts  to  be  offered 
under  each  bidding  system  and  the 
reasons  for  such  designation. 

This  Notice  is  published  pursuant  to 
these  requirements. 

1.  Bidding  systems  to  be  used.  In  the 
Outer  Continental  Shelf  (OCS)  Sale  171, 
blocks  will  be  offered  under  the 
following  two  bidding  systems  as 
authorized  by  section  8(a)(1)  (43  U.S.C. 
1337(a)(1)).  as  amended;  (a)  bonus 
bidding  with  a  fixed  16^/3-percent 
royalty  on  all  unleased  blocks  in  less 
than  200  meters  of  water;  and  {b)(i) 
bonus  bidding  with  a  fixed  IB^^^-percent 
royalty  on  all  unleased  blocks  in  200  to 
400  meters  of  water  with  potential  for  a 
royalty  suspension  volume  of  up  to  17.5 
million  barrels  of  oil  equivalent:  (ii) 
bonus  bidding  with  a  fixed  12''<;-percent 
royalty  on  all  unleased  blocks  in  400  to 
800  meters  of  water  with  potential  for  a 
royalty  suspension  volume  of  up  to  52.5 
million  barrels  of  oil  equivalent:  and 
(iii)  bonus  bidding  with  a  fixed  12'  .- 
percent  royalty  on  all  unleased  blocks  in 
water  depths  of  800  meters  or  more  with 
potential  for  a  royalty  suspension 
volume  of  up  to  87.5  million  barrels  of 
oil  equi\alent. 

For  bidding  systems  (b)(i).  (ii).  and 
(iii).  the  royalty  suspension  allocation 
rules  are  described  in  the  Interim  Rule 
(30  CFR  Part  280)  addressing  royalty 
relief  for  new  leases  that  was  published 
in  the  Federal  Register  on  March  25. 
1996  (61  FR  12022). 

a.  Bnnus  Bidding  with  a  16^/j-Percent 
Rovaltv.  This  svstem  is  authorized  bv 
section  (8)(a)fl)(A)  of  the  OCSLA.  This 
system  has  been  used  extensively  since 
the  passage  of  the  OCSLA  in  1953  and 
imposes  greater  risks  on  the  lessee  than 
systems  with  higher  contingency 
payments  but  may  yield  more  rewards 
if  a  commercial  field  is  discovered.  The 
relatively  high  front-end  bonus 
payments  may  encourage  rapid 
exploration. 

b.(i)  Bonus  Bidding  with  a  16^/3- 
Percent  Royalty  and  a  Royalty 
Suspension  Volume  (17.5  million 
barrels  of  oil  equivalent).  This  system  is 
authorized  by  section  (8)(a)(l)(H)  of  the 
OCSLA,  as  amended.  This  system 
complies  with  Sec.  304  of  the  Outer 
Continental  Shelf  Deep  Water  Rovaltv 
Relief  Act  (DWRRA).  An  incentive  for 
development  and  production  in  water 
depths  of  200  to  400  meters  is  provided 
through  allocating  royalty  suspension 
volumes  of  17.5  million  barrels  of  oil 
equivalent  to  eligible  fields. 

D.(ii)  Bonus  Bidding  with  a  i2'h- 
Percent  Royalty  and  a  Royalty 
Suspension  Volume  (52.5  million 
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barrels  of  oil  equivalent).  This  system  is 
authorized  by  section  (8)(a)(l)(H)  of  the 
OCSLA.  as  amended.  It  has  been  chosen 
for  blocks  in  water  depths  of  400  to  800 
meters  proposed  for  the  Western  Gulf  of 
Mexico  (Sale  171)  to  comply  with  Sec. 
304  of  the  DWRRA.  The  12V2percent 
royalty  rate  is  used  in  deeper  water 
because  these  blocks  are  expected  to 
require  substantially  higher  exploration, 
development,  and  production  costs,  as 
well  as  longer  times  before  initial 
production,  in  comparison  to  shallow- 
water  blocks.  The  use  of  a  royalty 
suspension  volume  of  52.5  million 
barrels  of  oil  equivalent  for  eligible 
fields  provides  an  incentive  for 
development  and  production 
appropriate  for  this  water  depth 
category. 

b.(iii)  Bonus  Bidding  with  a  12'/2- 
Percent  Royalty  and  a  Royalty 
Suspension  Volume  (87.5  million 
barrels  of  oil  equivalent).  This  svstem  is 
authorized  by  section  (8)(a)(l)(H)  of  the 
OCSLA,  as  amended.  It  has  been  chosen 
for  blocks  in  water  depths  of  800  meters 
or  more  proposed  for  the  Western  Gulf 
of  Mexico  (Sale  171)  to  comply  with 
Sec.  304  of  the  DWRR.-\.  The  use  of  a 
royalty  suspension  volume  of  87.5 
million  barrels  of  oil  equivalent  for 
eligible  fields  provides  an  incentive  for 
development  and  production 
appropriate  for  these  deep-water  depths. 

2.  Designation  of  Blocks.  The 
selection  of  blocks  to  be  offered  under 
the  four  systems  was  based  on  the 
following  factors: 

a.  Royalty  rates  on  adjacent, 
previously  leased  tracts  were  considered 
to  enhance  orderly  development  of  each 
field. 

b.  Blocks  in  deep  water  were  selected 
for  the  12V2-percent  royalty  system 
based  on  the  favorable  performance  of 
this  system  in  these  high-cost  areas  in 
past  sales. 

c.  The  royalty  suspension  volumes 
were  based  on  the  water  depth  specific 
volumes  mandated  by  the  DWRRA. 

The  specific  blocks  to  be  offered 
under  each  system  are  shown  on  the 
"Lease  Terms,  Bidding  Systems,  and 
Royalty  Suspension  Areas,  Sale  171" 
map  for  Western  Gulf  of  Me.xico  Lease 
Sale  171.  This  map  is  available  from  the 
Public  Information  Unit,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394. 


Dated:  July  20,  1998. 
Cynthia  L.  Quarterman, 

Director,  Minerals  Management  Service. 

Approved: 

Bob  Armstrong, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

|FR  Doc.  98-22800  Filed  8-24-98;  8:45  am) 

BILLING  CODE  4310-MR-P 

DEPARTMENT  OF  THE  ^NTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf,  Western  Gulf 
of  Mexico;  Notice  Regarding  Sale  171 

On  August  17,  1998,  the  Minerals 
Management  Service  (MMS)  became 
aware  that  the  routine  Notice  of  Leasing 
Systems  for  Sale  171,  Western  Gulf  of 
Mexico,  printed  in  full  below,  was  not 
published  in  the  Federal  Register  on 
July  24,  1998.  The  leasing  systems  in 
this  Notice  are  specified  in  the  Sale  171 
Notice  of  Sale  which  MMS  published  in 
the  Federal  Register  on  July  24.  1998. 
The  Sale  171  Notice  of  Sale  identified 
the  bidding  systems  used  in  the  sale  and 
identified  the  blocks  offered  under  each 
system.  This  Notice  of  Leasing  Systems 
states  again  the  leasing  and  bidding 
terms  and  the  reasons  for  selection  of 
the  specific  bidding  systems.  These 
bidding  systems  and  the  reasons  for 
their  selection  are  the  same  as  those 
published  for  each  Gulf  of  Mexico  OCS 
lease  sale  since  Sale  157.  held  in  April 
1996  (See  61  PR  12086,  March  25, 
1996).  The  MMS  sent  this  Notice  of 
Leasing  Systems  to  the  Speaker  of  the 
House  of  Representatives  and  the 
President  of  the  Senate  on  July  20,  1998. 

Dated:  August  20.  1998. 

Carolita  U.  Kallaur, 

Associate  Director  for  Offshore  Minerals 
Management. 

!FR  Doc.  98-22801  Filed  8-24-98;  8:45  am) 

BILLING  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Environmental  Statements;  Notice  of 
Intent:  Natchez  Trace  Parkway 

AGENCY:  National  Park  Service,  DOI. 
ACTION:  Amendment  to  Notice  of  Intent 
to  prepare  a  Supplement  to  the  Final 
Environmental  Impact  Statement,  Old 
Agency  Road,  Natchez  Trace  Parkway. 
SUMMARY:  On  August  3,  1998.  the 
National  Park  Service  published  a 
Notice  of  Intent  to  initiate  a 
supplemental  environmental  impact 
analysis  process  for  the  construction  of 


a  segment  of  the  Natchez  Trace  Parkway 
motor  road  which  would  affect  a  portion 
of  Old  Agency  Road  in  the  city  of 
Ridgeland.  Mississippi.  This  notice 
serves  to  amend  the  scope  of  the  Draft 
Supplemental  Environmental  Impact 
Statement  analysis  area  to  the  0.5  mile 
segment  of  the  proposed  Parkway  motor 
road  associated  with  Old  Agency  Road. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  Belson.  Regional  Director, 
Southeast  Region.  National  Park 
Service.  1924  Building,  100  Alabama 
Street,  SW,  Atlanta,  Georgia  30303. 

Dated:  August  18.  1998. 
Daniel  VV.  Brown, 

Regional  Director,  Southeast  Region. 
|FR  Doc.  98-22722  Filed  8-24-98;  8:45  am] 
BILLING  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Notice  of  Availability  of  Draft  Director's 
Order  #77.1:  Wetland  Protection  and 
Draft  Procedural  Manual  #77.1: 
Wetland  Protection 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability. 

summary:  The  National  Park  Service 
(NPS)  is  converting  and  updating  its 
current  system  of  internal  instructions. 
When  these  documents  contain  new 
policy  or  procedural  requirements  that 
may  affect  parties  outside  the  NPS,  this 
information  is  being  made  available  for 
public  review  and  comment.  Draft 
Director's  Order  #77.1:  Wetland 
Protection  revises  NPS  policies, 
standards,  and  requirements  for 
implementing  Executive  Order  11990: 
Protection  of  Wetlands.  Draft  Procedural 
Manual  #77.1:  Wetland  Protection 
establishes  procedures  for  implementing 
the  Director's  Order.  These  documents 
update,  streamline,  and  clarify  existing 
NPS  wetland  protection  policies  and 
procedures  for  implementing  the 
Executive  Order,  which  were  originally 
published  in  1980  as  part  of  the  NPS 
Floodplain  Management  and  Wetland 
Protection  Guidelines  (45  FR  35916. 
minor  revisions  in  47  FR  36718). 
DATES:  Written  comments  will  be 
accepted  on  or  before  September  24, 
1998. 

ADDRESSES:  Draft  Director's  Order  #77.1: 
Wetland  Protection  and  draft  Procedural 
Manual  #77.1:  Wetland  Protection  are 
available  on  the  Internet  at:  http:// 
www.nps.gov/refdesk/DOrders/ 
index.htm  Requests  for  copies  and 
written  comments  should  be  sent  to: 
Joel  Wagner.  National  Park  Service, 
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Water  Resources  Division,  P.O.  Box 
25287.  Denver,  CO,  80225. 
FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Wagner  at  (303)  969-2955. 
SUPPLEMENTARY  INFORMATION:  The  NPS 
is  revising  the  policies  and  procedures 
for  implementing  Executive  Order 
11990:  Protection  of  Wetlands  in 
conformance  with  the  new  system  of 
NPS  internal  guidance  documents. 
These  updated  policies  and  procediu^s 
will  be  published  as  Director's  Order 
#77.1:  Wetland  Protection  and 
Procedural  Manual  #77.1:  Wetland 
Protection.  Upon  final  approval  of  this 
Director's  Order  and  the  procedural 
manual,  the  existing  NPS  wetland 
protection  guidance  (1980  NPS 
Floodplain  Management  and  Wetland 
Protection  Guidelines),  will  be 
rescinded. 

Dated:  August  19.  1998. 
Michael  Soukup, 

Associate  Director,  Natural  Resource 

Stewardship  and  Science. 

|FR  Doc.  98-22724  Filed  8-24-98;  8:45  am] 

BILUNG  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigatlon  No.  701-TA-383  (Preliminary) 
and  Investigation  No.  731-TA-805 
(Preliminary)] 

Elastic  Rubber  Tape  From  India 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Institution  of  countervailing 

duty  and  antidumping  investigations 

cmd  scheduling  of  preliminary  phase 

investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  commencement  of  preliminary 
phase  countervailing  duty  investigation 
No.  701-TA-383  (PreUminary)  and 
antidumping  investigation  No.  731-TA- 
805  (Preliminary)  under  sections  703(a) 
and  733(a),  respectively,  of  the  Tariff 
Act  of  1930  (the  Act)  (19  U.S.C.  1671b(a) 
and  19  U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  reteu-ded,  by  reason  of 
imports  from  India  of  elastic  rubber 
tape,  provided  for  in  subheading 
4008.21.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  subsidized  by  the 
Government  of  India  and  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV).  Unless  the  Department  of 


Commerce  extends  the  time  for 
initiation  pursuant  to  section 
702(c)(1)(B)  or  732(c)(1)(B)  of  the  Act 
(19  U.S.C.  1671a(c)(l)(B)  or  19  U.S.C. 
1673a(c)(l)(B)),  the  Commission  must 
reach  a  preliminary  determination  in 
these  investigations  in  45  days,  or  in 
this  case  by  October  2,  1998.  The 
Commission's  views  are  due  at  the 
Department  of  Commerce  within  five 
business  days  thereafter,  or  by  October 
9. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procediue,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  August  18,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Reavis  (202-205-3185).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
WHATW. usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  August  18.  1998.  by  Fulfiex,  Inc.. 
Middletown.  RI;  Elastomer 
Technologies  Group,  Inc..  Stuart,  VA; 
and  RM  Engineered  Products,  Inc., 
North  Charleston,  SC. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  countervailing  duty  and 
antidumping  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 


who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these 
investigations  available  to  authorized 
applicants  representing  interested 
parties  (as  defined  in  19  U.S.C. 
§  1677(9))  who  are  parties  to  the 
investigations  under  the  APO  issued  in 
the  investigations,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  pubUcation  of  this  notice 
in  the  Federal  Register.  A  separate 
service  Ust  will  t>e  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  Tuesday.  September  8, 
1998.  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW, 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Larry  Reavis  (202-205-3185) 
not  later  than  September  4,  1998,  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
coimtervailing  or  antidumping  duties  in 
these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Conunission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  September  11,  1998.  a 
written  brief  containing  information  and 
arguiments  pertinent  to  the  subject 
matter  of  the  investigations.  Parties  may 
file  written  testimony  in  connection 
with  their  presentation  at  the  conference 
no  later  than  three  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 
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In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  ser\'ice  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority 

These  investigations  are  being 
conducted  under  authority  of  title  VII  of 
the  Tariff  Act  of  1930;  this  notice  is 
published  pursuant  to  section  207.12  of 
the  Commission's  rules. 

Bv  order  of  the  Commission. 

Issued:  August  19,  1998. 
Doima  R.  Koehnke. 
Secretary. 
[FR  Doc.  98-22740  Filed  8-24-98;  8:45  ami 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  Agency  Information 
Collection  Activities:  Extension  of  a 
Currently  Approved  Collection; 
Comment  Request;  Proposed 
Collection;  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  COPS  Small  Community 
Supplemental  Grant  Program 
Application. 

The  Department  of  Justice.  Office  of 
Community  Oriented  Policing  Services 
(COPS)  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  The  Office  of  Management  and 
Budget  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  April  2,  1998,  allowing  for 
a  60-day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  September  24,  1998. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item{s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Department  of  Justice 
Desk  Officer,  Washington.  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 


submitted  to  the  Department  of  Justice 
(DOI),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Deputy 
Clearance  Officer,  Suite  850.  1001  G 
Street,  NW,  Washington,  DC  20530. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
Extension  of  previously  approved 
collection. 

(2)  The  title  of  the  form/collection: 
COPS  Small  Community  Supplemental 
Grant  Program  Application. 

(3)  The  agency  form  number,  if 
any.and  the  applicable  component  of 
the  Department  sponsoring  the 
collection:  None.  Office  of  Community 
Oriented  Policing  Services,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  State.  Local  or  Tribal 
Governments. 

Other:  none. 

The  information  collected  will  be 
used  by  the  COPS  Office  to  determine 
whether  current  COPS  grantees  are 
eligible  for  one  time,  one  year  grants 
specifically  targeted  for  the  retention  of 
police  officer  positions  under  the 
following  conditions:  (a)  the  police 
officer  was  funded  by  a  COPS  Phase  I, 
FAST  or  UHP  grant  program;  AND.  (b) 
the  police  officer  was  hired  by  a 
jurisdiction  with  a  population  under 
50.000;  AND  (c)  the  police  officer  was 
hired  by  the  jurisdiction  between 
October  1,  1994  and  September  30, 
1995;  AND,  (d)  the  police  officer's 
activities  have  supported  public  safety 


and  crime  prevention  projects  in  those 
jurisdictions  serving  populations  under 
50,000. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  4000  respondents  at  20 
hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  8,000  annual  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged.  If  additional  information  is 
required  contact:  Ms.  Brenda  E.  Dyer, 
Deputy  Clearance  Officer,  United  States 
E)epartment  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center.  1001  G  Street.  NW, 
Washington,  DC  20530. 

Dated:  August  20.  1998. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer.  United 
States  Department  of  Justice. 

IFR  Doc.  98-22755  Filed  8-24-98;  8:45  am] 
BILUNG  CODE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  Agency  Information 
Collection  Activities:  Extension  of  a 
Currently  Approved  Collection; 
Comment  Request;  Proposed 
Collection;  Comment  Request 

action:  Notice  of  information  collection 
under  review;  Analysis  Protocol: 
Enhanced  Evaluation  PSP. 

The  Department  of  Justice.  Office  of 
Community  Oriented  Policing  Services 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
OfBce  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  April  22,  1998,  allowing  for 
a  60-day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  September  24, 1998. 
This  process  is  conducted  in  accordance 
vdth  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
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Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Additionally  comments  may 
also  be  submitted  to  the  Department  of 
Justice  (DOJ),  Justice  Management 
Division,  Information  Management  and 
Security  Staff,  Attention:  Department 
Deputy  Clearance  Officer,  Suite  850, 
1001  G  Street,  NW,  Washington,  DC 
20530.  Written  comments  and/or 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  should  address 
one  or  more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
Extension  of  previously  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Analysis  Protocol:  Enhanced  Evaluation 
PSP. 

(3)  The  agency  fonn  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  COPS  24/01.  Office  of  Community 
Oriented  Policing  Services,  United 
States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Local  law  enforcement 
agencies  that  received  a  Problem- 
Solving  Partnerships  (PSP)  grant  and 
that  were  selected  to  participate  in  an 
enhanced  evaluation  of  their  PSP  grant. 

The  PSP  grant  is  one  one-year  grant 
program  designed  to  support  local  law 
enforcement  agencies  in  entering 
collaborative  agreements  with  non- 
profit community-based  entities  to  fight 
a  specific  crime  problem  through  an 
innovative  community  policing  plan. 
Grants  were  awarded  to  470 
jurisdictions  in  1997.  As  described  by 
the  PSP  initiative,  it  was  required  that 
a  minimum  of  5%  of  awarded  funds  be 
used  to  assess  the  impact  of  the 


problem-solving  approach  on  the  target 
problem.  Currently  of  COPS  Office  is 
entering  into  collaborative  agreements 
with  a  sub-group  of  approximately  15 
PSP  grantees  to  fund  the 
implementation  of  an  enhanced 
evaluation.  This  enhanced  evaluation 
will  allow  the  COPS  Office  to  document 
the  process  and  outcomes  of  applying  a 
problem-solving  model  to  five  problem 
types:  auto-theft,  loitering/disorderly 
conduct,  residential  burglary,  robbery, 
and  street-level  drug  dealing.  The 
analysis  protocol  in  consideration 
covers  all  areas  necessary  to  document 
the  processes  and  outcomes  of  sites' 
problem-solving  projects. 

Primary:  State,  Local  or  Tribal 
Government. 

Other:  none. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  Enhanced  Evaluation 
PSP:  Approximately  120  respondents,  at 
7  hours  per  respondent  (including 
record-keeping). 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Approximately  840  hours. 

If  additional  information  is  required 
contact:  Ms.  Brenda  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  NW, 
Washington,  DC  20530. 

Dated:  August  19, 1998. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

[FR  Doc.  98-22756  Filed  8-24-98;  8:45  am] 

BILUNG  CODE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  Agency  Information 
Collection  Activities:  Extension  of  a 
Currently  Approved  Application; 
Proposed  Collection;  Comment 
Request 

ACTION:  Notice  of  information  collection 
under  review;  COPS  Visiting  Fellowship 
Program  application  form. 


The  Department  of  Justice,  Office  of 
Community  Oriented  Policing  Services 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  of  1995.  The 
Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 


This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  April  22,  1998  allowing  for 
a  60-day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  pubHc 
comment  until  September  24.  1998. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington.  DC  20530. 
Additionally,  comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Deputy 
Clearance  Officer,  Suite  850,  1001  G 
Street,  NW.,  Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information:  COPS 
Visiting  Fellowship  Program 
Application  Form. 

(1)  Type  of  information  collection. 
Extension  of  previously  approved 
collection. 

(2)  The  title  of  the  form/collection. 
COPS  Visiting  Fellowship  Program 
Application  Form. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form:  COPS  26/01.  Office  of 
Community  Oriented  Policing  Ser\ices. 
United  States  Department  of  Justice. 

(4)  Affected  public  who  vkill  be  asked 
or  required  to  respond,  as  well  as  a  brief 
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abstract.  Applicants  interested  in 
contributing  to  the  use  and 
enhancement  of  community  policing  to 
address  crime  and  related  problems  in 
communities  across  the  country. 
Applicants  may  include  individuals, 
public  agencies,  colleges  or  universities, 
nonprofit  organizations,  and  profit- 
making  organizations  willing  to  waive 
their  fees. 

The  COPS  Visiting  Fellowship 
Program  is  intended  to  offer  researchers, 
law  enforcement  professionals  and  legal 
e.xperts  an  opportunity  to  undertake 
independent  research,  program 
development  activities  and  policy 
analysis  designed  to  (1)  improve  police- 
citizen  cooperation  and  communication; 

(2)  to  enhance  police  relationships 
within  the  criminal  justice  system,  as 
well  as  at  all  levels  of  local  government; 

(3)  to  increase  police  and  citizens' 
ability  to  innovatively  solve  community 
problems;  (4)  to  facilitate  the 
restructuring  of  agencies  to  allow  the 
fullest  use  of  departmental  and 
community  resources;  (5)  to  promote  the 
effective  flow  and  use  of  information 
both  within  and  outside  an  agency;  and 
(6)  to  improve  law  enforcement 
responsiveness  to  members  of  the 
community.  Visiting  fellows  study  a 
topic  of  mutual  interest  to  the  Fellow 
and  the  COPS  Office  for  up  to  12 
months.  While  in  residence  with  the 
COPS  Office,  Fellows  contribute  to  the 
development  of  community  policing 
programs  that  are  national  in  scope. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  COPS  Visiting  Fellowship 
Program  Application  Form: 
Approximately  15  respondents,  at  22 
hours  per  respondent  (including  record- 
keeping). 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection.  Approximately  330  hours. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street  NW., 
Washington,  DC  20530. 

Dated:  August  19,  1998. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer.  United 

States  Department  of  Justice. 

|FR  Doc.  98-22757  Filed  8-24-98:  8:45  ami 

BILUNG  CODE  4410-nAT-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Gary  C.  Hassmann,  M.D.;  Denial  of 
Application 

On  January  13,  1998,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cau.se  to  Gary  C.  Hassmann, 
M.D.  of  Tulsa,  Oklahoma,  notifying  him 
of  an  opportunity  to  show  cause  as  to 
why  DEA  should  not  deny  his 
application  for  registration  as  a 
practitioner  under  21  U.S.C.  823(f).  for 
reason  that  such  registration  would  be 
inconsistent  with  the  public  interest. 
Specifically,  the  Order  to  Show  Cause 
alleged  that: 

1.  Between  February  1987  and  August 
1987.  [Dr.  Hassmannl'met  with  DEA 
undercover  agents  on  at  least  five  occasions 
for  the  purpose  of  investing  in  a  cocaine 
smuggling  operation.  During  that  period.  [Dr. 
Hassmann]  supplied  the  agents  with 

S99. 200.00  to  finance  the  purchase  of 
approximately  fourteen  kilograms  of  cocaine 
for  distribution  in  the  United  States. 

2.  On  February  19,  1988,  in  the  United 
States  District  Court,  Western  District  of 
Texas.  [Dr.  Hassmannl  pled  guilty  to  one 
felony  count  of  traveling  in  interstate  and 
foreign  commerce  for  the  purpose  of 
distributing  the  proceeds  of  an  unlawful 
activity.  (Dr.  Hassmann  was|  sentenced  to 
five  years  imprisonment. 

3.  As  a  result  of  [his]  conviction,  on 
September  24.  1998,  the  Texas  State  Board  of 
Medical  Examiners  revoked  [hisl  license  to 
practice  medicine  in  that  state.  Effective 
February  1.  1991,  the  Oklahoma  State  Board 
of  Medical  Licensure  and  Supervision  placed 
[his]  state  license  to  practice  medicine  on 
probation  for  a  period  of  five  years.  In 
addition,  on  March  18, 1991,  the  New  Jersey 
State  Board  of  Medical  Examiners  revoked 
(his]  license  to  practice  medicine  in  that 
state. 

4.  (Dr.  Hassmannl  materially  falsified  (his| 
December  23,  1995,  application  for  (a]  DEA 
Certificate  of  Registration  by  failing  to 
indicate  the  revocation  of  (hisl  licenses  to 
practice  medicine  in  Texas  and  New  Jersey 
and  the  imposition  of  probation  on  (hisl 
Oklahoma  medical  license. 

5.  On  [his]  December  23,  1995,  application 
for  (aj  DEA  Certificate  of  Registration,  (Dr. 
Hassmannl  applied  for  controlled  substance 
authority  in  Schedules  II  through  V. 
Subsequently,  (hel  entered  into  a  written 
stipulation  with  the  Oklahoma  Bureau  of 
Narcotics  and  Dangerous  Drugs  Control, 
effective  September  1.  1996,  in  which  it  was 
agreed  that  [hel  would  be  granted  a  limited 
narcotics  registration  on  a  probationary  status 
for  a  period  of  five  years.  It  was  further 
agreed  that  during  the  five-year  probationary 
period,  [hisl  state  narcotic  registration  would 
be  limited  to  controlled  substance  authority 
in  Schedules  III,  IV  and  V.  Therefore.  [Dr. 
Hassmann  is]  currently  without  authorization 
to  handle  Schedule  II  controlled  substances 
in  the  State  of  Oklahoma.  21  U.S.C.  824(a)(3). 


The  order  also  notified  Dr.  Hassmann 
that  should  no  request  for  a  hearing  be 
filed  within  30  days,  his  hearing  right 
would  be  deemed  waived.  The  DEA 
received  a  signed  receipt  indicating  that 
Dr.  Hassmann  received  the  order  on 
February  4,  1998.  No  request  for  a 
hearing  or  any  other  reply  was  received 
by  the  DEA  from  Dr.  Hassmann  or 
anyone  purporting  to  represent  him  in 
this  matter.  Therefore,  the  Acting 
Deputy  Administrator,  finding  that  (1) 
30  days  have  passed  since  the  receipt  of 
the  Order  to  Show  Cause,  and  (2)  no 
request  for  a  hearing  having  been 
received,  concludes  that  Dr.  Hassmann 
is  deemed  to  have  waived  his  hearing 
right.  After  considering  material  from 
the  investigative  file  in  this  matter,  the 
Acting  Deputy  Administrator  now 
enters  his  final  order  without  a  hearing 
pursuant  to  21  CFR  1301.43  (d)  and  (e) 
and  1301.46. 

The  Acting  Deputy  Administrator 
finds  that  between  February  and  August 
1987,  Dr.  Hassmann  met  on  at  least  five 
occasions  with  undercover  DEA  agents 
for  the  purpose  of  investing  in  a  cocaine 
smuggling  operation.  Dr.  Hassmann 
supplied  the  undercover  agents  with 
$99,200.00  to  finance  the  purchase  of 
approximately  14  kilograms  of  cocaine 
for  distribution  in  the  United  States.  Dr. 
Hassmann  indicated  that  he  intended  to 
take  the  profits  from  the  sale  of  the 
cocaine  and  reinvest  the  money  in  the 
purchase  of  an  additional  40  kilograms. 
On  August  11, 1987,  Dr.  Hassmann  was 
arrested  and  charged  with  attempted 
possession  with  intent  to  distribute 
cocaine  in  violation  of  21  U.S.C. 
841(a)(1). 

Ultimately,  Dr.  Hassmann  was  - 
charged  in  a  one  count  information  in 
the  United  States  District  Court  for  the 
Western  District  of  Texas  with  the  use 
of  interstate  facilities  to  commit  a  crime 
in  violation  of  18  U.S.C.  1952(a)(1).  The 
information  charged  that  Dr.  Hassmann 
traveled  in  interstate  and  foreign 
commerce  with  money  from  the 
Bahamas  to  the  United  States  and 
distributed  the  money  with  intent  to 
facilitate  the  attempted  purchase  and 
possession  for  distribution  of  a  quantity 
of  cocaine.  Pursuant  to  a  plea  agreement 
filed  on  February  19,  1998,  Dr. 
Hassmann  pled  guilty  to  the  information 
and  agreed  to  surrender  his  DEA  and 
state  controlled  substance  privileges.  On 
March  24,  1998,  Dr.  Hassmann  was 
sentenced  to  five  years  imprisonment 
and  fined  $25,000.00. 

On  September  24,  1988,  the  Texas 
State  Board  of  Medical  Examiners 
revoked  Dr.  Hassmann 's  license  to 
practice  medicine  in  that  state  based 
upon  his  conviction  and  his  failure  to 
practice  medicine  in  an  acceptable 
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manner.  Therefore,  the  New  Jersey 
Board  of  Medical  Examiners  revoked  Dr. 
Hassmann's  license  to  practice  medicine 
in  New  Jersey  on  March  18,  1991,  based 
upon  his  conviction  and  the  revocation 
of  his  Texas  medical  license. 

On  February  21,  1991,  the  Oklahoma 
Medical  Board  granted  Dr.  Hassmann  a 
probationary  license  to  practice 
medicine  in  that  state  subject  to  various 
conditions  for  five  years,  one  of  which 
was  to  refrain  from  alcohol  and  drug 
consumption.  In  1994,  upon  Dr. 
Hassmann's  request,  the  term  regarding 
abstinence  from  alcohol  was  lifted.  One 
month  later,  he  was  arrested  and 
charged  with  first  degree  residential 
burglary  and  driving  under  the 
influence  of  alcohol.  Dr.  Hassmann  pled 
guilty  to  the  charges  and  received  a  one 
year  deferred  sentence.  On  September  6, 
1996,  the  Oklahoma  State  Bureau  of 
Narcotics  and  Dangerous  Drugs  Control 
granted  Dr.  Hassmann  a  limited  license 
to  handle  controlled  substances  in 
Schedules  III  through  V  only,  and 
placed  him  on  probation  until 
September  2001. 

On  March  23,  1995,  Dr.  Hassmann 
submitted  an  application  for  registration 
with  DEA.  On  the  application.  Dr. 
Hassmann  answered  "No"  to  a  question 
(hereinafter  referred  to  as  the  liability 
question)  which  asks  whether  "the 
applicant  ever  had  a  State  professional 
license  or  controlled  substance 
registration  revoked,  suspended,  denied, 
restricted  or  placed  on  probation?"  Dr. 
Hassmann  provided  this  response 
despite  the  revocation  of  his  medical 
licenses  in  Texas  and  New  Jersey  in 
1988  and  1991  respectively,  and  the 
granting  of  a  probationary  medical 
license  in  Oklahoma  in  1991. 

Pursuant  to  21  U.S.C.  823(f),  the 
Deputy  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  such 
registration  would  be  inconsistent  with 
the  public  interest.  In  determining  the 
public  interest,  the  following  factors  are 
considered: 

(1)  The  recommendation  of  the  appropriate 
State  licensing  board  or  professional 
disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record  under 
Federal  or  State  laws  relating  to  the 
manufacture,  distribution,  or  dispensing  of 
controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to  controlled 
substances. 

(5)  Such  other  conduct  which  may  threaten 
the  public  health  and  safety. 

These  factors  are  to  be  considered  in  the 
disjunctive;  the  Deputy  Administrator 


may  rely  on  any  one  or  a  combination 
of  factors  and  may  given  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  be  denied.  See  Henrv  J. 
Schwarz,  Jr.,  M.D.,  54  FR  16,422'(1989). 

Regarding  factor  one.  Dr.  Hassmann's 
state  medical  licenses  in  Texas  and  New 
•  Jersey  have  been  revoked.  He  is  now 
applying  for  DEA  registration  in 
Oklahoma.  While  he  is  currently 
authorized  to  practice  medicine  and 
handle  Schedule  III  through  V 
controlled  substances  in  Oklahoma, 
such  authorization  is  not  dispositive  of 
whether  he  should  be  issued  a  DEA 
registration  in  that  state.  The 
recommendation  of  the  state  licensing 
authority  is  only  one  of  the  factors  to  be 
considered  in  determining  the  public 
interest. 

As  to  factor  two,  there  is  no  evidence 
before  the  Acting  Deputy  Administrator 
regarding  Dr.  Hassmann's  experience  in 
dispensing  or  conducting  research  with 
controlled  substances. 

Regarding  factor  three.  Dr.  Hassmann 
was  ultimately  convicted  of  the  use  of 
interstate  facilities  to  commit  a  crime, 
however  this  conviction  related  to  the 
unlawful  distribution  of  cocaine. 

As  to  Dr.  Hassmann's  compliance 
with  controlled  substance  laws,  it  is 
undisputed  that  he  participated  in  a 
scheme  to  illegally  distribute  large 
quantities  of  cocaine  in  violation  of  21 
U.S.C.  841(a)(1).  In  addition,  under  21 
U.S.C.  843(a)(4)(A).  it  is  "unlawhil  for 
any  person  knowingly  or  intentionally — 
to  furnish  false  or  fraudulent  material 
information  in,  or  omit  any  material 
information  from,  any  application, 
report,  record,  or  other  document 
required  to  be  made,  kept,  or  filed  under 
this  subchapter  of  subchapter  II  of  this 
chapter."  Answers  to  the  liability 
questions  on  applications  for 
registration  are  material,  since  DEA 
relies  upon  such  answers  to  determine 
whether  an  investigation  is  needed  prior 
to  granting  the  application.  See  Ezzat  E. 
Majd  Pour,  M.D.,  55  FR  47,547  (1990). 
The  Acting  Deputy  Administrator 
concludes  that  Dr.  Hassmann  materially 
falsified  his  application  for  registration 
by  answering  "No"  to  the  question 
which  asks  in  part  whether  he  had  even 
had  a  state  license  revoked  or  placed  on 
probation,  when  his  licenses  in  Texas 
and  New  Jersey  were  revoked,  and  his 
Oklahoma  license  was  placed  on 
probation. 

Based  upon  the  above,  the  Acting 
Deputy  Administrator  concludes  that 
Dr.  Hassmann's  registration  with  DEA 
would  be  inconsistent  with  the  public 
interest.  Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 


Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  28  CFR  0.100(b)  and  0.104.  hereby 
orders  that  the  application  for 
registration,  executed  by  Gary  C. 
Hassmann.  M.D..  be,  and  it  hereby  is. 
denied.  This  order  is  effective 
September  24,  1998. 

Dated:  August  14.  1998. 
Donnie  R.  Marshall. 
Acting  Deputy  Administrator. 
|FR  Doc.  98-22686  Filed  8-24-98;  8:45  ami 

BILUNO  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  Januar>'  27. 
1998.  National  Center  for  Development 
of  Natural  Products,  The  University  of 
Mississippi,  135  Cox  Waller  Complex, 
University.  Mississippi  38677.  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Scheouie 


Manhuana  (7360)  

Tetrahydrocannabinols  (7370) 


The  firm  plans  to  bulk  manufacture 
for  product  development. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  October 
26, 1998. 

Dated:  August  14,  1998. 
lohn  H.  King, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

IFR  Doc.  98-22684  Filed  8-24-98:  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  97-20] 

Alan  R.  Schankman,  M.D.;  Grant  of 
Registration 

On  June  3,  1997,  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Alan  R.  Schankman. 
M.D.,  (Respondent)  of  CaUfornia, 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  deny 
his  application  for  registration  as  a 
practitioner  under  21  U.S.C.  823(f).  for 
reason  that  such  registration  would  be 
inconsistent  with  the  public  interest. 
Specifically,  the  Order  to  Show  Cause 
alleged  that: 

1.  Between  June  1988  and  August  1989. 
you  submitted  numerous  claims  in  excess  of 
S56.000  to  Medicare,  by  billing  for  services 
that  were  not  rendered,  and  as  a  result,  you 
obtained  fees  to  which  you  were  not  entitled. 

2.  As  a  result  of  your  billing  practices,  on 
January  28,  1991.  in  the  Superior  Court  of  the 
State  of  California  for  the  Countv  of  Los 
Angeles,  you  were  charged  by  information 
with  32  felony  counts  of  grand  theft,  and  four 
felony  counts  of  attempted  grand  theft. 
Following  a  jury  trial,  on  December  17.  1991, 
you  were  convicted  on  all  36  counts,  and 
subsequently  sentenced  to  16  months 
imprisonment,  a  fine  of  5330,000,  a  penalty 
assessment  of  S264.000,  and  ordered  to  pay 
restitution  of  S56.000  to  the  United  States 
government.  On  April  7.  1994.  the  Court  of 
Appeals  of  the  State  of  California.  Second 
Appellate  District,  affirmed  your  criminal 
conviction. 

3.  As  a  result  of  your  conviction,  on  May 
8,  1992,  you  were  notified  by  the  Department 
of  Health  and  Human  Services  of  your  ten- 
year  mandatory  exclusion  from  participation 
in  the  Medicare  program  pursuant  to  42 
U.S.C.  1320a-7(a). 

4.  On  September  20,  1993,  the  Medical 
Board  (Board)  of  California  brought  an 
accusation  against  your  license  to  practice 
medicine  in  that  State.  Following  your 
entering  into  a  stipulation  with  the  Board,  on 
June  28,  1995,  the  Board  ordered,  inter  alia, 
the  revocation  of  your  medical  license, 
however,  the  revocation  was  stayed,  and  your 
medical  license  was  susp>ended  for  one  year 
followed  by  probation  for  a  period  of  five 
years. 

By  letter  dated  July  1,  1997, 
Respondent  requested  a  hearing  on  the 
issues  raised  by  the  Order  to  Show 
Cause  and  the  matter  was  docketed  by 
Administrative  Law  Judge  Gail  Randall. 
On  July  10,  1997,  Judge  Randall  issued 
an  Order  for  Prehearing  Statements, 
which  cautioned  "that  failure  to  file 
timely  a  prehearing  statement  as 
directed  above  may  be  considered  a 
waiver  of  hearing  and  an  implied 
withdrawal  of  a  request  for  hearing."  In 


an  Order  dated  August  26,  1997,  Judge 
Randall  advised  the  parties  that  she  had 
not  yet  received  a  prehearing  statement 
from  Respondent.  Respondent  was 
given  until  September  19,  1997,  to  file 
his  prehearing  statement  and  was  again" 
warned  that  "(ilf  Respondent  fails  to  file 
a  prehearing  statement  by  this  date,  I 
will  consider  his  inaction  a  waiver  of 
his  right  to  a  hearing  and  a  withdrawal 
of  his  request  for  hearing."  On 
September  22,  1997,  Judge  Randall 
terminated  the  proceedings  before  her, 
since  Respondent  failed  to  file  a 
prehearing  statement,  and  was  therefore 
deemed  to  have  waived  his  right  to  a 
hearing. 

The  Acting  Deputy  Administrator 
finds  that  Respondent  has  waived  his 
right  to  a  hearing  and  therefore  now 
enters  his  final  order  without  a  hearing 
and  based  upon  the  investigative  file 
pursuant  to  21  CFR  1301.43(e)  and 
1301.46. 

The  Acting  Deputy  Administrator 
finds  that  the  Department  of  Health  and 
Human  Services  conducted  an 
investigation  of  Respondent  that 
revealed  that  Respondent  billed 
Medicare  and  Medi-Cal  for  services  not 
rendered.  As  a  result,  on  December  17, 
1991,  Respondent  was  convicted  in  the 
Superior  Court  of  the  State  of  CaUfornia 
for  the  County  of  Los  Angeles  of  32 
felony  counts  of  grand  theft  and  4  felony 
counts  of  attempted  grand  theft. 
Respondent  was  sentenced  to  16  months 
imprisorunent  on  each  count  to  run 
concurrently,  fined  $330,000  and  a 
$264,000  penalty  assessment,  and 
ordered  to  make  restitution  to  the 
United  States  in  the  amount  of  $56,000. 

By  letter  dated  May  8,  1992,  the 
Department  of  Health  and  Human 
Services  (DHHS)  notified  Respondent 
that  pursuant  to  42  U.S.C.  1320a-7(b)  he 
was  being  excluded  for  10  years  from 
participation  in  the  Medicare,  Medicaid, 
Maternal  and  Child  Health  Services 
Block  Grant  and  Block  Grants  to  States 
for  Social  Services  programs. 

In  a  Decision  effective  September  21, 
1995,  the  Medical  Board  of  CaUfornia 
revoked  the  Physician's  and  Surgeon's 
Certificate  of  Respondent,  but  stayed  the 
revocation  and  placed  him  on  probation 
for  five  years.  As  part  of  the  probation. 
Respondent  was  suspended  from  the 
practice  of  medicine  for  one  year 
beginning  on  December  14,  1994. 

Pursuant  to  21  U.S.C.  823(f),  the 
Deputy  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  such 
registration  would  be  inconsistent  with 
the  public  interest.  In  determining  the 
public  interest,  the  following  factors  are 
considered: 


(1)  The  recommendation  of  the 
appropriation  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record  under 
Federal  or  State  laws  relating  to  the 
manufacture,  distribution,  or  dispensing  of 
controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to  controlled 
substances. 

(5)  Such  other  conduct  which  may  threaten 
the  public  health  and  safety. 

These  factors  are  to  be  considered  in  the 
disjunctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  be  denied.  See  Henry  J. 
Schwarz,  Jr.,  M.D..  54  PR  16,422  (1989). 
In  addition,  it  is  well-settled  that  the 
Deputy  Administrator  may  deny  an 
appUcation  for  registration  if  a  basis 
exists  for  revocation  of  a  registration 
under  21  U.S.C.  824(a).  It  would  be  a 
useless  act  to  grant  a  registration  and 
then  immediately  initiate  proceedings  to 
revoke  the  registration.  See  Dinorah 
Drug  Store,  Inc.,  61  FR  15.972  (1996); 
Kuen  H.  Chen,  M.D.,  58  FR  65,401 
(1993).  A  registration  may  be  revoked  by 
the  Deputy  Administrator  pursuant  to 
21  U.S.C.  824(a)  upon  a  finding  that  the 
registrant: 

(1)  Has  materially  falsified  any  application 
filed  pursuant  to  or  required  by  this 
subchapter  or  subchapter  II  of  this  chapter; 

(2)  Has  been  convicted  of  a  felony  under 
this  subchapter  or  subchapter  II  of  this 
chapter  or  any  other  law  of  the  United  States, 
or  of  any  State  relating  to  any  substance 
defined  in  this  subchapter  as  a  controlled 
substance; 

(3)  Has  had  his  State  license  or  registration 
suspended,  revoked,  or  denied  by  competent 
State  authority  and  is  no  longer  authorized 
by  State  law  to  engage  in  the  manufacturing, 
distribution,  or  dispensing  of  controlled 
substances  or  has  had  the  suspension, 
revocation,  or  denial  of  his  registration 
recommended  by  competent  State  authority; 

(4)  Has  committed  such  acts  as  would 
render  his  registration  under  section  823  of 
this  title  inconsistent  with  the  public  interest 
as  determined  under  such  section;  or 

(5)  Has  been  excluded  (or  directed  to  be 
excluded)  from  participation  in  a  program 
pursuant  to  section  1320a-7(a)  of  Title  42. 

The  Acting  Deputy  Administrator  first 
considers  whether  there  is  a  basis 
pursuant  to  21  U.S.C.  824(a)  for  the 
denial  of  Respondent's  application  for 
registration.  "There  is  no  evidence  in  the 
investigative  file  to  support  a  finding 
that  Respondent  has  materially  falsified 
an  appUcation  for  registration,  that  he 
has  been  convicted  of  a  controlled 


Federal  Register /  Vol.  63.  No.  164 /Tuesday,  August  25.  1998 /Notices 


45261 


substance  related  offense,  or  that  he  is 
not  currently  authorized  to  handle 
controlled  substances  in  the  state  in 
which  he  practices. 

The  Order  to  Show  Cause  filed  in  this 
matter  seems  to  suggest  that  there  is  a 
basis  for  denial  of  Respondent's 
application  pursuant  to  21  U.S.C. 
824(a)(5),  which  provides  for  revocation 
of  a  registration  if  a  registrant  has  been 
excluded  (or  directed  to  be  excluded) 
from  participation  in  a  program 
pursuant  to  section  1320a-7(a)  of  Title 
42.  Specifically,  the  Order  to  Show 
Cause  alleges  that,  "[a]s  a  result  of  your 
conviction,  on  May  8,  1992,  you  were 
notified  by  the  Department  of  Health 
and  Human  Services  of  your  ten-year 
mandatory  exclusion  from  participation 
in  the  Medicare  program  pursuant  to  42 
U.S.C.  1320a-7(a)."  However,  a  careful 
review  of  the  May  8, 1992  letter  from 
DHHS  to  Respondent  indicates  that  he 
was  not  mandatorily  excluded  pursuant 
to  42  U.S.C.  1320a-7(a).  Instead. 
Respondent's  exclusion  from  the 
Medicare  program  was  pursuant  to  42 
U.S.C.  1320a-7(b).  Therefore,  there  is  no 
basis  for  the  denial  of  Respondent's 
application  pursuant  to  21  U.S.C. 
824(a)(5). 

Next,  the  Acting  Deputy 
Administrator  considers  whether 
Respondent's  registration  would  be 
inconsistent  with  the  public  interest 
pursuant  to  21  U.S.C.  823(f)  and 
824(a)(4).  Only  factors  one  and  five  are 
relevant,  since  there  is  no  evidence  in 
the  investigative  file  regarding 
Respondent's  experience  in  dispensing 
controlled  substances,  his  conviction 
record,  if  any,  relating  to  controlled 
substances  or  his  compliance  with 
controlled  substance  laws. 

As  to  factor  one.  Respondent  is 
currently  authorized  to  practice 
medicine,  and  therefore  handle 
controlled  substances  in  California,  but 
is  on  probation  for  approximately  two 
more  years.  Regarding  factor  five. 
Respondent's  conduct  in  1988  and  1989 
causes  concern  as  to  his  future  conduct 
if  entrusted  with  a  DEA  registration. 
However,  the  Acting  Deputy 
Administrator  concludes  that  it  would 
not  be  in  the  public  interest  to  deny 
Respondent's  application  for 
registration.  Respondent's  misconduct 
occurred  in  1988  and  1989.  His 
exclusion  by  DHHS  from  the  Medicare 
program  was  permissive  and  not 
mandatory,  and  the  State  of  California 
allowed  him  to  continue  practicing 
medicine. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  pursuant  to  21 
U.S.C.  823  and  824  and  28  CFR  0.100(b) 


and  0.104,  hereby  orders  that  the 
application  for  registration  submitted  by 
Alan  R.  Schankman,  M.D.,  be,  and  it 
hereby  is  granted.  This  order  is  effective 
upon  issuance  of  the  DEA  Certificate  of 
Registration,  but  not  later  than 
September  24,  1998. 

Dated;  August  14.  1998. 
Doiinie  R.  Marshall. 

Acting  Deputy  Administrator. 

[FR  Doc.  98-22685  Filed  8-24-98;  8;45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  Notice  of  Immigration 
Pilot  Program. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  26,  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 


Overview  of  This  Information 
Collection 

(1)  T\j)e  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Notice  of  Immigration  Pilot  Program. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  number. 
Adjudications  Division.  Immigration 
and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  is  used  by  the 
Service  to  determine  participants  in  the 
Pilot  Ii^imigration  program  provided  for 
by  section  610  of  the  Appropriations 
Act.  The  Service  will  select  regional 
center(s)  that  are  responsible  for 
promoting  economic  growth  in  a 
geographical  area. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  50  responses  at  40  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  fin  hours)  associated  with  the 
collection:  2,000  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street.  N\V., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850.  Washington  Center, 
1001  G  Street.  NW.,  Washington,  DC 
20530. 

Dated:  August  19.  1998. 

Robert  B.  Briggs. 

Department  Clearance  Officer.  United  States 
Department  oflustice. 

[FR  Doc.  98-22743  Filed  8-24-98,  8:45  am] 

BILUNG  COO€  4410-18-M 


45262 


Federal  Register/ Vol.  63,  No.  164 /Tuesday,  August  25,  1998 /Notices 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Election  Form  to 
Participate  in  an  Employment  Eligibility 
Confirmation  Pilot  Program. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Ser\'ice 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  26,  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Election  Form  to  Participate  in  an 
Employment  Eligibility  Confirmation 
Pilot  Program. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-876.  SAVE  Program. 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 


profit.  The  information  gathered  from 
employers  will  assist  the  INS  in 
allocating  resources  and  priorities  in 
conducting  the  three  pilot  programs 
mandated  by  Pub.  L.  104-208.  The 
company  information  is  needed  to 
contact  employers  so  INS  and  SSA  can 
send  appropriate  documents  for 
participation. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  200,000  responses  at  1  hour 
and  30  minutes  (1.5)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  300,000  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street.  NW.,  Washington,  DC 
20530. 

Dated:  August  9,  1998. 
Robert  B.  Briggs, 

Department  of  Clearance  Officer.  United 
States  Department  of  Justice. 
(FR  Doc.  98-22744  Filed  8-24-98;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  Petition  for  Amerasians, 
widow  or  special  immigrant. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 


published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  26,  1998 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of 
previously  approved  collection  which 
has  expired. 

[2]  Title  of  the  Form/Collection: 
Petition  of  Amerasians,  Widow  or 
Special  Immigrant. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-360.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  is  used  to 
determine  eligibility  or  to  classify  an 
alien  as  an  Amerasian,  widow  or 
widower,  battered  or  abused  spouse  or 
child  and  special  immigrant,  including 
religious  worker,  juvenile  court 
dependent  and  armed  forces  member. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  8,397  at  two  (2)  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  16,794  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
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additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW..  Washington,  DC 
20530. 

Dated:  August  20, 1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 

(FR  Doc.  98-22753  Filed  8-24-98;  8:45  am] 
BILUNQ  CODE  4410-1»-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Infomiation  Collection 
Activities:  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  Document  verification 
request  and  Document  verification 
request  supplement. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  26, 1998. 

Writen  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of 
previously  approved  collection  which 
has  expired. 

(2)  Title  of  the  Form/Collection: 
Document  Verification  Request  and 
Document  Verification  Request 
Supplement. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Forms  G-845  and  G— 845 
Supplement,  SAVE,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
Households.  This  form  is  an  integral 
part  of  the  Systematic  Alien  Verification 
for  Entitlement  (SAVE)  Program.  It 
provides  direct  access  to  the  automated 
Alien  Status  Verification  Index  (ASVI) 
system. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  500,000  responses  at  5  minutes 
(.083)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  41,500  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Office,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 


1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  August  20. 1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  98-22754  Filed  8-24-98;  8:45  am) 

BILUNG  CODE  44ia-1S-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Infomiation  Collection 
Activities:  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  petition  to  remove 
conditions  on  residence. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  attected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  26,  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of 
previously  approved  collection  which 
has  expired. 

(2)  Title  of  the  Form/Collection: 
Petition  to  Remove  Conditions  on 
Residence. 
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(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-751.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primarv':  Individuals  or 
households.  Persons  granted  conditional 
residence  through  marriage  to  a  United 
States  citizen  or  permanent  resident  use 
this  form  to  petition  for  the  removal  of 
those  conditions. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  128.889  at  80  minutes  (1.33) 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  171,422  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307.  425  I  Street.  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact;  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW..  Washington,  DC 
20530. 

Dated:  August  20,  1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

[FR  Doc.  98-22803  Filed  8-24-98;  8:45  am] 

BILUNO  CODE  4410-18-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Reviewr;  Haitian  Deferred 
Enforced  Departure  (DED)  Supplement 
to  Form  1-765. 


The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  October  26,  1998. 

VVritten  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  . 
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estimated  for  an  average  respondent  to 
respond:  40,000  responses  at  1  hour  per 
response. 

(6)  An  estimate  of  the  total  burden  (in 
hours)  associated  with  the  collection: 
40,000  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307.  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  be  directed  to  Mr.  Richard  A. 
Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center. 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  August  20,  1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  98-22804  Filed  8-r24-98;  8:45  am] 

BILUNG  COOC  4410-18-M 


(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Haitian  Deferred  Enforced  Departure 
(DED)  Supplement  to  Form  1-765. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  I-765D.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  The  date  collected  on  this 
form  is  used  by  the  INS  to  determine 
eligibility  for  tiie  requested  benefit, 
pursuant  to  the  requirements  of  the 
Presidential  Order.  The  data  will  enable 
Center  Adjudications  Officers  at  four 
remote  sites  to  adjudicate  the 
underlying  benefit  applications  without 
the  need  of  requiring  individual 
interviews  in  local  INS  offices  in  most 
cases. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 


Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  NACARA  Supplement  to 
Form  1-485. 

The  Office  of  Management  and  Budget 
(0MB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  April  2,  1998  at  63  FR 
16276,  allowing  for  emergency  review 
with  a  60-day  public  comment  period. 
No  comments  were  received  by  the 
Immigration  and  Naturalization  Service. 
The  purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comments. 
Comments  are  encouraged  and  will  be 
accepted  imtil;  September  24,  1998. 
This  process  is  conducted  in  accordance 
vdth5CFRpart  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
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notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro,  202- 
395-7316,  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  202- 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850,  1001  G  Street,  NW., 
Washington,  DC  20530.  Comments  may 
also  be  submitted  to  DOJ  via  facsimile 
to  202-514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  w^hether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
information  collection. 

(2)  Title  of  the  Form/CoUection: 
NACARA  Supplement  to  Form  1-485. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-485,  Supplement  B. 
Office  of  Programs,  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  collection  of  this 
information  is  necessary  for  the  INS  to 
determine  whether  an  applicant  for 
adjustment  of  status  under  the 
provisions  of  section  202  of  Public  Law 


105-100  is  eligible  to  become  a 
permanent  resident  of  the  United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  50,000  responses  at  .25  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  12,500  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Mr.  Richard  A.  Sloan,  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street, 
N.W.,  Washington,  DC  20536. 

If  additionalinformation  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington.  DC 
20530. 

Dated:  August  19,  1998. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  98-22742  Filed  8-24-98;  8:45  am] 

MLUNG  CODE  4410-18-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Working  Group  Studying  Small 
Businesses:  l-low  To  Enhance  and 
Encourage  the  Establishment  of 
Pension  Plans;  Advisory  Council  on 
Employee  Welfare  and  Pension 
Benefits  Plans;  Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  will  be 
held  Tuesday,  September  8,  1998.  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  Working 
Group  studying  the  obstacles  to  why 
small  businesses  are  not  establishing 
retirement  vehicles  for  their  employees 
when  so  many  different  savings 
arrangements  are  available.  The 
Working  Group  also  is  focusing  on  how 
to  encourage  these  businesses  to 
establish  such  pension  plans. 

The  session  will  take  place  in  Room 
N-4437  C&D,  U.S.  Department  of  Labor 
Building,  Second  and  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
The  purpose  of  the  open  meeting,  which 


will  run  fixim  1:00  p.m.  to 
approximately  4:00  p.m.,  is  for  Working 
Group  members  to  conclude  taking 
testimony  on  the  topic  and  to  begin 
formulating  their  report  for  the 
Secretary  of  Labor. 

Members  of  the  public  are  encouraged 
to  file  a  vmtten  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  September  4,  1998,  to  Sharon 
Morrissey,  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  Room  N-5677,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  vdll  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  September  4,  at  the 
address  indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  4. 

Signed  at  Washington.  EX:  this  19th  day  of 
August  1998. 
Meredith  Miller, 

Deputy  Assistant  Secretary,  Pension  and 
Welfare  Benefits  Administration. 
[FR  Doc.  98-22771  Filed  8-24-98;  8:45  am] 

BILUNG  COOe  7555-01-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Working  Group  on  the  Disclosure  of 
the  Quality  of  Care  in  Health  Plans; 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plans;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  the  Working  Group 
Established  by  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  to  study  what  kind  of  information 
on  the  quality  of  care  in  health  plans 
should  be  transmitted  to  fiduciaries  and 
participants  and  how  the  information 
should  be  transmitted  will  hold  an  open 
public  meeting  on  Tuesday.  September 
8.  1998,  in  Room  N-4437  C&D.  U.S. 
Department  of  Labor  Building,  Second 
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and  Constitution  Avenue,  NVV, 
VVa.shington,  DC  20210. 

The  purpose  of  the  open  meeting, 
which  will  run  from  9:30  a.m.  to 
approximately  noon,  is  for  Working 
Group  members  to  conclude  taking 
testimony  on  the  topic  and  to  begin 
formulating  their  report  for  the 
Secretary  of  Labor. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  September  1,  1998,  to  Sharon 
Morrissey.  E.xecutive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  Room  N-5677,  200  Constitution 
Avenue,  NVV,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  September  1,  at  the 
address  indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisor>' 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  1. 

Signed  at  Washington.  DC.  this  19th  day  of 
August.  1998 

Meredith  Miller. 

Deputy  Assistant  Secretary.  Pension  and 

Welfare  Benefits  Administration. 

[FR  Doc.  98-22772  Filed  8-24-98;  8:45  am] 

BILUNG  CODE  4510-29-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Working  Group  Studying  Retirement 
Plan  Leakage — Cashing  In  Your  Future 
From  ERISA  Employer-Sponsored 
Pension  Plans,  Advisory  Council  on 
Employee  Welfare  and  Pension 
Benefits  Plans;  Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  will  be 
held  on  Wednesday,  September  9,  1998, 
of  the  Retirement  Plan  Leakage — 
Cashing  in  Your  Future — Working 
Group  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans.  The  group  is  studying  pre- 


retirement distributions,  including  in- 
service  distributions,  hardship  loans 
and  participant  loans  from  ERISA 
employer-sponsored  pension  plans. 
The  purpose  of  the  open  meeting, 
which  will  run  from  9:30  a.m.  to 
approximately  noon  in  Room  N-4437 
C&D,  U.S.  Department  of  Labor 
Building,  Second  and  Constitution 
Avenue  NW,  Washington,  D.C.  20210,  is 
for  Working  Group  members  to 
conclude  taking  testimony  on  the 
import  of  these  "pension  preservation" 
issues  and  to  begin  formulating  their 
report  for  the  Secretary  of  Labor. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  September  1,  1998,  to  Sharon 
Morrissey,  Executive  Secretary.  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor.  Room  N-5677,  200  Constitution 
Avenue,  NW,  Washington.  D.C.  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  September  1,  1998,  at  the 
address  indicated  in  this  notice. 

Organizations  or  individuals  also  may 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  1. 

Signed  at  Washington,  DC  this  19th  day  of 
August  1998. 

Meredith  Miller, 

Deputy  Assistant  Secretary.  Pension  and 
Welfare  Benefits  Administration. 
(FR  Doc.  98-22773  Filed  8-24-98;  8:45  am) 
BILLING  CODE  4510-29-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

The  One-hundred  and  Third  Full  Open 
Meeting  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension 
Benefits  Plans;  Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  will  be 
held  Wednesday,  September  9,  1998.  of 


the  Advisor  Council  on  Employee 
Welfare  and  Pension  Benefits  Plans. 

The  session  will  take  place  in  Room 
N-4437  C&D,  U.S.  Department  of  Labor 
Building,  Second  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20210. 
The  purpose  of  the  open  meeting,  which 
will  run  from  1:00  p.m.  to 
approximately  2:30  p.m.,  is  for  the 
Advisory  Council's  full  membership  to 
be  updated  on  its  new  working  groups' 
progress  on  their  topics  of  study  as  well 
as  on  regulatory  and  enforcement 
projects  being  undertaken  by  the 
Pension  and  Welfare  Benefits 
Administration  (PWBA). 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  Coimcil's  three  topics  for  study  by 
submitting  20  copies  on  or  before 
September  1,  1998.  to  Sharon  Morrissey. 
Executive  Secretary.  ERISA  Advisory 
Council.  U.S.  Department  of  Labor. 
Room  N-5677.  200  Constitution 
Avenue,  N\V,  Washington,  D.C.  20210. 
The  topics  being  studied  include: 

(a)  Disclosure  of  the  Quality  of  Health 
Care  Plans; 

(b)  Small  Business:  How  to  Enhance 
and  Encourage  the  Establishment  of 
Pension  Plans,  and 

(c)  Pre-retirement  Distribution  from 
Employer-Sponsored  ERISA  Plans. 

Individuals  or  representatives  or 
organizations  wishing  to  address  the 
Advisory  Council  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  September  1,  at  the 
address  indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  1. 

Signed  at  Washington,  DC  this  19th  day  of 
August.  1998. 

Meredith  Miller. 

Deputy  Assistant  Secretary.  Pension  and 

Welfare  Benefits  Administration. 

IFR  Doc.  98-22774  Filed  8-24-98;  8:45  am] 

BILUNG  CODE  4510-29-M 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting 

August  21,  1998. 

TIME  AND  DATE:  This  meeting  will 

commence  immediately  following  the 

conclusion  of  the  meeting  starting  at 

10:00  a.m..  Friday.  August  28,  1998,  to 

consider  Secreta/yo/ Labor  V.  White 

Oak  Mining  &■  Constr.  Co.,  Docket  No. 

WEST  96-338. 

place:  Room  6005,  6th  Floor.  1730  K 

Street.  N.W.,  Washington,  D.C. 

STATUS  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

commission  will  consider  and  act  upon 

the  following: 

1.  Secretary  of  Labor  v.  Lone 
Mountain  Processing,  Inc.,  Docket  No. 
KENT  98-254-D.  (Issues  include 
whether  the  Mine  Act's  temporary 
reinstatement  remedy  applies  to  an 
applicant  for  employment.) 

Any  person  attending  an  open 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
2706.150(a)(3)  and  2706.160(d). 
CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/1-800-877-8339  for  toll 
free. 

Jean  H.  Ellen, 
Chief  Docket  Clerk. 

(FR  Doc.  98-22944  Filed  8-21-98;  3:50  pm] 
BILUNQ  CODE  6735-01 -M 


NATIONAL  COMMUNICATIONS 
SYSTEM 

National  Security  Telecommunications 
Advisory  Committee 

AGENCY:  National  Communications 

System  (NCS). 

ACTION:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  President's 
National  Security  Telecommunications 
Advisory  Committee  will  be  held  on 
Thursday,  September  10,  1998,  from 
9:00  a.m.  to  11:00  a.m.  The  Business 
Session  will  be  held  at  the  Department 
of  State,  2101  C  Street,  NW, 
Washington,  DC.  The  agenda  is  as 
follows: 

— Call  to  Order/Welcoming  Remarks 
— Industry  Executive  Subcommittee 

Report 
— Critical  Infrastructure  Protection 

Briefing 
— Defense  Initiatives  in  Infrastructure 

Protection  Briefing 


—Year  2000  Problem 
— Adjournment 

Due  to  the  potential  requirement  to 
discuss  classified  information  in 
conjunction  with  the  issues  listed 
above,  the  meeting  will  be  closed  to  the 
public  in  the  interest  of  National 
Defense. 

FOR  FURTHER  INFORMATION  CONTACT: 
Telephone  (703)  607-6134  or  write  the 
Manager,  National  Communications 
System,  701  South  Court  House  Road, 
Arlington,  VA  22204-2198. 
Frank  McClelland, 

Technology  and  Standards  Division  (N6). 
[FR  Doc.  98-22781  Filed  8-24-98;  8:45  am] 

BILUNG  CODE  8001-08-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

NOTICE  OF  MEETING 

TIME  AND  DATE:  10:00  a.m.,  Monday, 

August  31,  1998. 

place:  Board  Room,  7th  Floor,  Room 

7047,  1775  Duke  Street,  Alexandria,  VA 

22314-3428. 

STATUS:  Open. 

MATTER  TO  BE  CONSIDERED:  1.  Proposed 

Chartering  and  Field  of  Membership 

Policies. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker,  Secretary  of  the  Board, 
Telephone  (703)  518-6304. 
Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  98-22942  Filed  8-21-98:  3:42  pm] 

BILUNG  CODE  7535-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request  Title  of  Collection: 
Survey  of  Public  Attitudes  Toward  and 
Understanding  of  Science  and 
Technology  (0MB  Control  No.  3145- 
0033) 

AGENCY:  National  Science  Foundation. 
action:  Notice. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13 
(44  U.S.C.  3501  et  seq.),  and  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 
inviting  the  general  public  and  other 
Federal  agencies  to  comment  on  this 
proposed  information  collection. 
FOR  FURTHER  INFORMATION  CONTACT:  Call 
or  write  F.  Neville  Withington  for  a 


copy  of  the  collection  instrument  and 
instructions  at  NSF  Reports  Clearance 
Officer,  National  Science  Foundation, 
4201  Wilson  Blvd.  Suite  295.  Arlington, 
VA  22230;  call  (703)  306-1125,  x2004; 
or  send  email  to  fwithing@nsf.gov. 

SUPPLEMENTARY  INFORMATION 

1 .  Abstract 

The  proposed  continuing  information 
collection  is  a  survey  used  to  monitor 
public  attitudes  towards  science  and 
technology,  including  the  public's  level 
of  scientific  understanding  and  policy 
preferences  on  selected  issues.  "This 
telephone  survey  has  been  conducted 
approximately  ever>'  two  years  for  more 
than  20  years,  and  the  information 
collected  with  it  appears  in  the 
congressionally-mandated  National 
Science  Board  biennial  report.  Science 
and  Engineering  Indicators,  and  other 
publications.  Information  on  public 
attitudes  and  understanding  of  science 
and  technology  is  used  by  government 
and  nongovernment  policy  makers  in 
developing  and  designing  science  and 
education  programs  and  by  researchep; 
in  government,  industry,  and  academia. 
The  proposed  collection  will  occur  in 
early  1999. 

2.  Expected  Respondents 

The  survey  will  be  conducted  by 
telephone.  Using  state-of-the-art, 
computer-assisted  telephone 
interviewing  software  and  random  digit 
dialing,  approximately  2000  adults  will 
be  contacted  and  asked  a  series  of 
questions  designed  to  measure  their 
attitudes  towards  science  and 
technology  and  their  understanding  of 
scientific  concepts. 

3.  Burden  on  the  Public 

The  estimated  respondent  burden  is 
1000  hours.  This  estimate  is  based  on 
the  completion  of  2000  telephone 
interviews  with  an  average  length  of  30 
minutes  each. 

Comments  Requested 

DATES:  NSF  should  receive  written 
comments  on  or  before  October  26, 
1998. 

ADDRESSES:  Submit  written  comments 
to  Ms.  Withington  through  surface  mail 
(NSF  Reports  Clearance  Officer, 
National  Science  Foundation.  4201 
Wilson  Blvd.  Suite  295,  Arlington,  VA. 
22230);  email  (fv\'ithing@nsf.gov);  or  fax 
(703-306-0250). 

Special  Areas  for  Review 

NSF  especially  requests  comments  on: 
1.  whether  the  proposed  collection  of 
information  is  necessar\'  for  the  proper 
performance  of  the  functions  of  the 
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Agency,  including  whether  the 
information  shall  have  practical  utility; 

2.  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information; 

3.  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and 

4.  ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques,  e.g., 
permitting  electronic  submission  of 
responses. 

Dated:  August  20,  1998. 
F.  Neville  Withington, 

Acting  NSF  Reports  Clearance  Officer. 

(FR  Doc.  9&-22770  Filed  8-24-98;  8:45  am) 

BILLING  CODE  7S5S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Graduate 
Education;  Notice  of  Meeting 

In  accord  with  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Graduate 
Education  (57). 

Date  Gr  Time:  September  10  &  11,  1998, 
8:00  a.m.  to  5:00  p.m.  each  day. 

Place:  NSF.  Room  1235.  4201  Wilson 
Blvd.,  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Paul'W.  Jennings, 
Program  Director,  IGERT,  Room  907N, 
National  Science  Foundation,  4201  Wilson 
Blvd..  Arlington.  Va.  22230,  telephone  (703) 
306-1696. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  pre-proposals 
submitted  to  NSF  for  fmancial  support. 

Agenda:  To  review  and  evaluate 
preproposals  submitted  to  the  NSF 
Integrative  Graduate  Education  and  Research 
Training  (IGERT)  program  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  preproposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  19,  1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  98-22799  Filed  8-24-98;  8:45  ami 

BILUNO  CODE  7S5S-01-M 


NORTHEAST  DAIRY  COMPACT 
COMMISSION 

Notice  of  Meeting 

AGENCY:  Northeast  Dairy  Compact 

Commission. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Compact  Commission 
will  hold  its  monthly  meeting  to 
consider  matters  relating  to 
administration  and  the  price  regulation. 
DATES:  The  meeting  is  scheduled  for 
Wednesday,  September  2,  1998  to 
commence  at  the  close  of  the  Proposed 
Rulemaking  Public  Hearing  beginning  at 
9:00  a.m.  as  previously  noticed  at  63  FR 
43891,  August  17.  1998. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn,  Capitol  Room,  172 
North  Main  Street,  Concord,  NH. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Becker,  Executive  Director, 
Northeast  Dairy  Compact  Commission, 
43  State  Street,  PO  Box  1058, 
Montpelier.  VT  05601.  Telephone  (802) 
229-1941. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Northeast  Dairy 
Compact  Commission  will  hold  its 
regularly  scheduled  monthly  meeting. 
The  Commission  will  consider  matters 
relating  to  administration  and  the  price 
regulation,  including  the  reports  and 
recommendations  of  the  Commission's 
standing  and  ad  hoc  Committees. 
(Authority:  (a)  Article  V,  Section  11  of  the 
Northeast  Interstate  Dairy  Compact,  and  7 
U.S.C.  7256.) 
Kenneth  Becker, 
Executive  Director. 

(FR  Doc.  98-22735  Filed  8-24-98;  8:45  am) 
BILUNO  CODE  leSO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

Baltimore  Gas  &  Electric  Company; 
Establishment  of  Atomic  Safety  and 
Licensing  Board 

[Docket  Nos.  50-317-LR  and  50-318-LR, 
ASLBP  No.  98-749-01 -LR] 

Pursuant  to  delegation  by  the 
Commission  dated  December  29,  1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  Sections  2.105,  2.700, 
2.702,  2.714,  2.714a,  2.717  and  2.721  of 
the  Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding  to  rule  on 
petitions  for  hearing  and  for  leave  to 
intervene  and  to  preside  over  the 
proceeding  in  the  event  that  a  hearing 
is  ordered. 


Baltimore  Gas  &  Electric  Company 

[Calvert  Cliffs  Nuclear  Power  Plant,  Units  1 
and  2  Facility  Operating  Licenses  No.  DPR- 
53  and  DPR-69] 

This  Board  is  being  established 
pursuant  to  a  notice  published  by  the 
Commission  on  July  8,  1998,  in  the 
Federal  Register  (63  FR  36,966)  and  the 
Commission's  Order  Referring  Petition 
for  Intervention  and  Request  for  Hearing 
to  Atomic  Safety  and  Licensing  Board 
Panel,  CLI-98-14  (August  19,  1998). 
The  proceeding  involves  an  application 
by  Baltimore  Gas  &  Electric  Company  to 
renew  operating  licenses  for  its  Calvert 
Cliffs  Nuclear  Power  Plant  Units  1  and 
2  pursuant  to  the  provisions  of  10  CFR 
Part  54.  The  renewal  license,  if  granted, 
would  authorize  the  applicant  to 
operate  those  units  for  an  additional  20 
year  period. 

The  Board  is  comprised  of  the 
following  administrative  judges: 
G.  Paul  Bollwerk,  III,  Chairman,  Atomic 

Safety  and  Licensing  Board  Panel, 

U.S.  Nuclear  Regulatory  Commission, 

Washington,  D.C.  20555 
Dr.  Jerry  R.  Kline,  Atomic  Safety  and 

Licensing  Board  Panel,  U.S.  Nuclear 

Regulatory  Commission,  Washington, 

D.C.  20555 
Thomas  D.  Murphy,  Atomic  Safety  and 

Licensing  Board  Panel,  U.S.  Nuclear 

Regulatory  Commission,  Washington, 

D.C.  20555 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  the 
Judges  in  accordance  with  10  CFR 
§2.701. 

Issued  at  Rockville,  Maryland,  this  19th 
day  of  August  1998. 

B.  Paul  Cotter,  Jr.. 

Chief  Administrative  fudge.  Atomic  Safety 

and  Licensing  Board  Panel. 

(FR  Doc.  98-22763  Filed  8-24-98;  8:45  am] 

BILUNO  CODE  75MMI1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Cintichem,  Inc.  (CIntichem,  inc.  5 
Megawatt  Open  Pool  Research 
Reactor);  Order  Terminating  Facility 
License 

Pocket  No.  50-64] 

By  application  dated  October  19, 
1990,  Cintichem,  Inc.  (the  licensee) 
requested  from  the  U.S.  Nuclear 
Regulatory  Commission  (the 
Commission)  authorization  to  dismantle 
and  dispose  of  the  component  parts  of 
its  5  Megawatt  Open  Pool  Research 
Reactor  located  in  Tuxedo,  New  York.  A 
"Notice  of  Proposed  Issuance  of  Orders 
Authorizing  Disposition  of  Component 
Parts  and  Terminating  FaciUty  license" 
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was  published  in  the  Federal  Register 
on  January  14,  1991  (56  FR  1422).  One 
request  for  a  hearing  was  made  on 
February  14,  1991,  by  the  New  York 
State  Department  of  Environmental 
Conservation  (DEC)  to  assure  that  DEC's 
interest  in  the  decommissioning  process 
can  be  adequately  represented.  The 
hearing  request  was  withdrawm  on 
March  13,  1991,  after  an  agreement  with 
Cintichem  and  the  Staff  of  the  Nuclear 
Regulatory  Commission,  which  covered 
DEC'S  involvement  with  respect  to  the 
Decommissioning  Activities. 

By  Order  dated  November  21,  1991 
(56  FR  60124),  the  Commission 
authorized  dismantling  of  the  facility 
and  disposition  of  component  parts  as 
proposed  in  the  decommissioning  plan 
of  the  licensee.  Changes  to  the 
decommissioning  plem  were 
subsequently  made  (see  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  which  was  published 
in  the  Federal  Register  on  August  19, 
1998  (63  FR  44476).  By  letters  dated 
January  26,  1995,  March  3,  1995,  March 
26,  April  19  and  June  7,  1996,  June  6 
and  27,  1997,  July  3  and  30,  1997,  and 
September  22,  1997,  the  licensee 
submitted  the  radiological  survey 
reports  for  the  facility  in  accordance 
with  the  approved  decommissioning 
plan  as  amended.  Confirmatory 
radiological  siuveys  verified  that  the 
facility  met  the  Commission's  approved 
decommissioning  plan  requirements  for 
release  of  the  facility  for  unrestricted 
use.  The  reactor  fuel  has  been  removed 
from  the  facility  and  shipped  to  a 
Department  of  Energy  facility,  and  other 
radioactive  material  stored  on  site  has 
been  removed  from  the  facility. 

Accordingly,  the  Commission  has 
found  that  tLe  facility  has  been 
dismantled  and  decontaminated 
pursuant  to  the  Commission's  Order 
dated  November  21,  1991  as 
supplemented.  Satisfactory  disposition 
has  been  made  of  the  component  parts 
and  fuel  in  accordance  with  the 
Commission's  regulations  in  10  CFR 
Chapter  I,  and  in  a  manner  not  inimical 
to  the  common  defense  and  security,  or 
to  the  health  and  safety  of  the  public. 
Therefore,  based  on  the  application  filed 
by  the  licensee,  and  pursuant  to 
Sections  104  and  161  b,  and  i,  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  in  accordance  with  10  CFR 
50.82(b)(6),  Facility  License  No.  R-81  is 
terminated  as  of  the  date  of  this  Order. 

In  accordance  with  10  CFR  Part  51, 
the  Commission  has  determined  that  the 
issuance  of  this  termination  Order  will 
have  no  significant  environmental 
impact.  The  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 


was  published  in  the  Federal  Register 

on  August  19,  1998  (63  FR  44476). 

For  further  details  with  respect  to  this 
action  see  (1)  the  application  for 
termination  of  Facility  License  No.  R- 
81,  dated  October  19,1990,  as 
supplemented,  (2)  the  Commission's 
Safety  Evaluation  related  to  the 
termination  of  the  license,  (3)  the 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact,  and  (4)  the 
"Notice  of  Proposed  Issuance  of  Orders 
Authorizing  Disposition  of  Component 
Parts  and  Terminating  Facility  License." 
published  in  the  Federal  Register  on 
January  14,  1991  (56  FR  1422).  Each  of 
these  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW, 
Washington,  DC  20003-1527. 

Copies  of  items  (2),  (3),  and  (4)  may 
be  obtained  upon  receipt  of  a  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555-0001,  Attention:  Director, 
Division  of  Reactor  Program 
Management. 

Dated  at  Rockville.  Maryland,  this  19th  day 
of  August  1998. 

For  the  Nuclear  Regulatory  Commission. 
Jack  W.  Roe, 

Acting  Director.  Division  of  Reactor  Program 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  98-22764  Filed  8-24-98:  8:45  am) 

BILLING  CODE  759(M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Atomic  Safety  and  Licensing  Board 
Panel;  Limited  Appearances; 
Prehearing  Conference;  Other  Events 

[Docket  No.  40-8968-ML,  Re:  Leach  Mining 
and  Milling  License,  ASLBP  No.  9&-706- 
01-ML] 

In  the  matter  of:  HYDRO  RESOURCES. 
INC.,  (2929  Coors  Road,  Suite  101. 
Albuquerque,  New  Mexico  87120). 

Pursuant  to  10  CFR  2.1211(a),  on 
September  15,  1998,  from  1:00  PM  to 
4:30  PM  and  7:00  PM  to  9:30  PM, 
limited  appearance  sessions  will  be  held 
in  the  South  Gym,  Crownpoint 
Community  School,  State  Rd.  371, 
Building  No.  3001,  South  Gym, 
Crovrapoint,  New  Mexico  87313 
("South  Gym").  This  facility  belongs  to 
the  Eastern  Navajo  Agency,  Office  of 
Indian  Education  Programs. 

Statements  may  be  made  by  members 
of  the  public  at  this  session.  "The 
statements  will  not  be  a  part  of  the 
decisional  record.  Only  the  parties  who 
have  been  admitted  in  this  case  may 
place  material  into  the  formal  record. 
When  speakers  make  important  points. 


relevant  to  pending  areas  of  concern,  the 
parties  may  introduce  the  arguments 
and  the  facts  into  the  record  in 
compliance  with  established 
procedures.  People  wishing  to  speak  at 
the  limited  appearance  session  will,  at 
the  outset  of  each  session,  present  to  me 
a  UTitten  statement  containing  their 
name  and  address  and  declaring 
whether  they  are  able  to  speak  in 
English:  non-English  speakers  may 
speak  in  Navajo.'  (Those  who  cannot 
write  and  cannot  get  someone  to  prepare 
a  written  statement  for  me  may  ask 
orally  to  make  a  limited  appearance 
statement.) 

Six  minutes  will  be  allotted  to  each 
speaker,  subject  to  overall  limitations  of 
time.  Speakers  wishing  to  extend  their 
remarks  to  ten  minutes  shall  explain  in 
their  written  request  why  they  need  the 
additional  time  and  shall  begin  their 
remarks  by  requesting  the  Presiding 
Officer  to  grant  an  extension  for  that 
purpose.  Speakers  who  must  use  the 
Navajo  language  shall  have  twice  the 
allotted  time,  so  that  I  may  hear  the 
English  translation. 

On  September  16,  1998  the  parties 
and  the  Presiding  Officer  will  take  a  bus 
tour  of  the  site.  A  limited  amount  of 
space  may  be  available  on  the  bus  for 
the  press  or  the  public,  in  exchange  for 
the  cost  of  the  seat.  Members  of  the 
public  wishing  to  accompany  the 
Presiding  Officer  may  also  follow  the 
bus,  but  there  is  no  assurance 
concerning  how  much  of  the 
conversation  with  the  Presiding  Officer 
will  be  audible  for  the  general  public. 

A  scheduling  conference,  open  to  the 
public,  will  be  held  in  the  South  Gym 
beginning  at  9:00  AM  on  September  17. 
1998.  The  expected  duration  of  this 
conference  is  less  than  three  hours. 

Rockville.  Maryland,  August  19,  1998. 
If  is  so  Ordered. 
Peter  B.  Bloch, 

Administrative  Judge.  Presiding  Officer. 
[FR  Doc.  98-22762  Filed  8-24-98;  8:45  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  August  24.  31, 
September  7,  and  14,  1998. 


.\  Navajo  translator  is  expected  to  be  available. 
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PLACE:  Commissioners"  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  August  24 

Tuesday,  August  25 

10:00  a.m.  Briefing  on  10  CFR  Part  70— 
Proposed  Rulemaking.  "Revised 
Requirements  for  the  Domestic 
Licensing  of  Special  Nuclear 
Material",  (PUBLIC  MEETING) 
(Contact:  Elizabeth  Ten  Eyck,  301- 
415-7212). 

Wednesday,  August  26 

10:00  a.m.  Briefing  by  Executive  Branch 

(Closed — Ex.  1). 
2:00  p.m.  Briefing  on  Status  of  Activities 

with  CNVVRA  and  HLVV  Program 

(PUBLIC  MEETING)  (Contact:  Mike 

Bell,  301^15-7286). 
3:30  p.m.  Affirmation  Session  (PUBLIC 

MEETING)  (if  needed). 

Week  of  August  31 — Tentative 
Wednesday,  September  2 

10:00  a.m.  Briefing  on  PRA 

Implementation  Plan  (PUBLIC 
MEETING)  (Contact:  Tom  King, 
301-415-5828). 

11:30  a.m.  Affirmation  Session  (PUBLIC 
MEETING),  (if  needed) 

Thursday,  September  3 

10:00  a.m.  and  1:30  p.m.  All  Employees 
Meetings  (PUBLIC  MEETINGS)  on 
"The  Green"  Plaza  Area  between 
buildings  at  White  Flint  (Contact; 
Bill  Hill— 301-415-1661). 

Week  of  September  7 — Tentative 

Thursday,  September  10 

3:30  p.m.  Affirmation  Session  (PUBLIC 
MEETING)  (if  needed). 

Week  of  September  14— Tentative 

Tuesday,  September  15 

2:00  p.m.  Briefing  by  Reactor  Vendors 

Owners'  Groups  (PUBLIC 

MEETING)  (Contact:  Bryan  Sheron, 

301-415-1274). 
3:30  p.m.  Affirmation  Session  (PUBLIC 

MEETING)  (if  needed). 

Thursday,  September  17 

9:00  p.m.  Briefing  on  Investigative 
Matters  (Closed — Ex.  5  and  7). 
*THE  SCHEDULE  FOR  COMMISSION 
MEETINGS  IS  SUBJECT  TO  CHANGE 
ON  SHORT  NOTICE.  TO  VERIFY  THE 
STATUS  OF  MEETINGS  CALL 
(RECORDING)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Bill  Hill  (301)  415- 
1661. 


ADDITIONAL  INFORMATION:  By  a 
vote  of  3-0  on  August  19,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
Commission  Order  Referring  Request  for 
Hearing  on  Baltimore  Gas  and  Electric 
Company's  Application  for  License 
Renewal  to  the  Atomic  Safety  and 
Licensing  Board  Panel"  (PUBLIC 
MEETING)  be  held  on  August  19,  and 
on  less  than  one  week's  notice  to  the 
public. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 
***** 

Dated:  August  21,  1998. 
WUliam  M.  HiU,  Jr., 

Secy  Tracking  Officer.  Office  of  the  Secretary. 
[PR  Doc.  98-22913  Filed  8-21-98;  2:52  pm] 
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NUCLEAR  REGULATORY 
COMMISSION 

Consolidated  Guidance  About 
Materials  Licenses:  Program-Specific 
Guidance  About  Medical  Use  Licenses, 
Availability  of  Draft  NUREG 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability  and 

request  for  comments. 

SUMMARY:  The  Nuclear  Regulatory- 
Commission  is  announcing  the 
availability  of  and  requesting  comment 
on  draft  NUREG-1556,  Volume  9, 
"Consolidated  Guidance  about  Materials 
Licenses:  Program-Specific  Guidance 
About  Medical  Use  Licenses,"  dated 
August  1998.  This  draft  guide  has  been 
developed  in  parallel  with  the  proposed 
revision  of  10  CFR  Part  35,  "Medical 
Use  of  Byproduct  Material."  Comments 
received  in  response  to  publication  of 
this  draft  will  be  considered  in 
developing  the  final  guide.  FinaUzation 
of  the  guidance  will  continue  to  parallel 
the  rulemaking;  resulting  in  a  guidance 


document  that  is  consistent  with  the 
final  rule.  It  is  intended  for  use  by 
applicants,  licensees,  NRC  license 
reviewers,  and  other  NRC  personnel. 

This  draft  guidance,  where  applicable, 
provides  a  more  risk-informed, 
performance-based  approach  to  medical 
use  licensing  consistent  with  the 
proposed  regulations.  It  combines  and 
supersedes  the  guidance  previously 
found  in  Regulatory  Guide  (RG)  10.8, 
Revision  2,  "Guide  for  the  Preparation 
of  Applications  for  Medical  Use 
Programs";  Appendix  X  to  RG  10.8. 
Revision  2.  "Guidance  on  Complying 
With  New  Part  20  Requirements";  Draft 
RG  DG-0009.  "Supplement  to 
Regulatory  Guide  10.8.  Revision  2. 
Guide  for  the  Preparation  of 
Applications  for  Medical  Use 
Programs";  Draft  RG  FC  414-4.  "Guide 
for  the  Prepciration  of  Applications  for 
Licenses  for  Medical  Teletherapy 
Programs";  Policy  and  Guidance 
Directive  (P&GD)  FC  87-2.  "Standard 
Review  Plan  for  License  Applications 
for  the  Medical  Use  of  Byproduct 
Material";  P&GD  FC  86-4.  Revision  1, 
"Information  Required  for  Licensing 
Remote  Afterloading  Devices"; 
Addendum  to  Revision  1  to  P&GD  FC 
86-4,  "Information  Required  for 
Licensing  Remote  Afterloading  Devices- 
Increased  Source  Possession  Limits"; 
P&GD  3-15.  "Standard  Review  Plan  for 
Review  of  Quality  Management 
Programs";  RG  8.39.  "Release  of  Patients 
Administered  Radioactive  Materials"; 
RG  8.33.  "Quality  Management 
Program";  P&GD  3-17.  "Review  of 
Training  and  Experience  Documentation 
Submitted  by  Proposed  Physician  User 
Applicants";  and  RG  8.23,  "Radiation 
Safety  Surveys  at  Medical  Institutions, 
Revision  1". 

This  draft  guide  has  been  distributed 
for  public  comment  to  encourage 
participation  in  its  development.  It  is 
NOT  for  use  in  preparing  or  reviewing 
applications  until  it  is  published  in  final 
form.  This  guidance  represents  the 
current  position  of  NRC  staff,  which  is 
subject  to  change  after  the  review  of 
public  comments.  Comments  received 
will  be  considered  in  developing  the 
final  guide  that  represents  the  official 
NRC  staff  position. 
DATES:  The  comment  period  ends  on 
November  12,  1998,  to  be  consistent 
with  the  rulemaking.  Comments 
received  after  that  time  will  be 
considered  if  practicable. 
ADDRESSES:  Submit  written  comments 
to:  Chief.  Rules  and  Directives  Branch, 
Division  of  Administrative  Services. 
Office  of  Administration,  U.  S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555-0001.  Hand  deliver 
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comments  to  11545  Rockville  Pike, 
Rockville,  Maryland,  between  7:15  a.m. 
and  4:30  p.m.  on  Federal  workdays. 
Comments  may  also  be  submitted 
through  the  Internet  by  addressing 
electronic  mail  to  DLMl@NRC.GOV. 

Those  considering  public  comment 
may  request  a  free  single  copy  of  draft 
NUREG-1556,  Volume  9,  by  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Mrs.  Sally  L. 
Merchant,  Mail  Stop  TWFN  9-F-31. 
Washington,  DC  20555-0001. 
Alternatively,  submit  requests  through 
the  Internet  by  addressing  electronic 
mail  to  slm2@nrc.gov.  A  copy  of  draft 
NUREG-1556,  Volume  9,  is  also 
available  for  inspection  and/or  copying 
for  a  fee  in  the  NRC  Public  Document 
Room.  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC  20555-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Sally  L.  Merchant.  Mail  Stop  TWFN  9- 
F-31,  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear 
Materials  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-7874;  electronic  mail  address: 
slm2@nrc.gov. 

Electronic  Access 

Draft  NUREG-1556,  Vol.  9  will  be 
available  electronically  by  visiting 
NRC's  Home  Page  {http://wwrw.nrc.gov/ 
NRC/nucmat.html)  approximately  two 
weeks  after  the  publication  date  of  this 
notice. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  August,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Donald  A.  Cool, 

Director.  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc.  98-22765  Filed  8-24-98;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

August  1,  1998 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974 
(Public  Law  93-344).  Section  1014(e) 
requires  a  monthly  report  listing  all 
budget  authority  for  the  current  fiscal 
year  for  which,  as  of  the  first  day  of  the 
month,  a  special  message  had  been 
transmitted  to  Congress. 

This  report  gives  the  status,  as  of 
August  1,  1998,  of  25  rescission 
proposals  and  eight  deferrals  contained 
in  three  special  messages  for  FY  1998. 
These  messages  were  transmitted  to 
Congress  on  February  3,  February  20, 
and  July  24,  1998. 

Rescissions  (Attachments  A  and  C) 

As  of  August  1,  1998,  25  rescission 
proposals  totaling  $25  million  had  been 
transmitted  to  the  Congress.  Congress 
approved  21  of  the  Administration's 
rescission  proposals  in  P.L.  105-174.  A 
total  of  $17.3  million  of  the  rescissions 
proposed  by  the  President  was 
rescinded  by  that  measure.  Attachment 
C  shows  the  status  of  the  FY  1998 
rescission  proposals. 

Deferrals  (Attachments  B  and  D) 

As  of  August  1,  1998,  $2,449  million 
in  budget  authority  was  being  deferred 
from  obligation.  Attachment  D  shows 
the  status  of  each  deferral  reported 
during  FY  1998. 

Information  from  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cumulative  report  are  printed  in  the 


editions  of  the  Federal  Register  cited 
below: 

63  FR  7004.  Wednesday.  February  11   1998 
63  FR  10076.  Friday.  February  27.  1998 
63  FR  41303.  Monday,  .\ugusl  3.  1998 

G.  Edward  DeSeve, 

Deputy  Director  for  Management. 
.Attachments 

Attachment  A— Status  of  FY  1 998 
Rescissions 

[in  millions  of  dollars] 


Resassions  proposed  by  the 
President  

Rejected  by  the  Congress  

Amounts  rescinded  by  P.L. 
105-174,  the  FY  1998  Sup- 
plemental Appropriations  and 
Resassions  Act  

Currently  before  the  Congress 


Budgetary 
resources 


25.3 


17.3 


8.0 


Attachment  B— Status  of  Pi<  i  998 
Deferrals 

[in  millions  of  dollars] 

Budgetary 
resources 


Deferrals  proposed  by  the 
President  

Routine  Executive  releases 
through  August  1.  1998 
(OMB/Agency  releases  of 
S2, 384.1  million,  partially  off- 
set by  cumulative  positive  ad- 
justment of  SO. 3  million)  


4.833.0 


Overturned  by  the  Congress  ... 
Currently  before  the  Congress 


2.383.8 


2,449.2 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40334;  File  No.  SR-CBOE- 
98-34] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  Chicago 
Board  Options  Exchange,  Incorporated 
to  Amend  Policy  Regarding  Exercise 
Procedures  and  Requirements  for 
American-Style  Cash-Settled  Index 
Options 

August  18,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act'") '  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on  July  27, 
1998,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  CBOE.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  proposes  to  set  forth  in  an 
Exchange  Regulatory  Circular  ("Exercise 
Procedures  Circular")  its  policies 
regarding  exercise  procedures  and 
requirements  for  American-style  cash- 
settled  index  options.  The  text  of  the 
Exercise  Procedures  Circular  is  available 
at  the  Office  of  the  Secretary,  CBOE  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  CBOE  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


'15U.S.C.  78s(b)(l). 
■'17CFR240.19b-^. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exercise  Procedures  Circular, 
which  supersedes  a  prior  circular  on  the 
same  subject,  is  intended  to  update  and 
clarify  the  explanation  of  the  operation 
of  Exchange  rules  governing  the 
procedures  applicable  to  the  exercise  of 
American-style  cash-settled  index 
options.  The  Exchange  is  filing  the 
Exercise  Procedures  Circular  as  a  rule 
change  in  order  to  give  it  the  status  of 
a  rule  for  enforcement  purposes. 

Exchange  Rule  11.1  sets  forth  the 
requirements  for  the  exercise  of 
outstanding  option  contracts.  Exchange 
Rule  11.1.03  sets  forth  certain 
procedures  that  Exchange  members 
must  follow  when  exercising  American- 
style  cash-settled  index  option 
contracts.  The  Exercise  Procedures 
Circular  reminds  members  of  these 
procedures  and  also  provides  members 
with  a  more  complete  description  of  the 
steps  they  must  follow  when  exercising 
such  option  contracts. 

For  example,  the  Exercise  Procedures 
Circular  reminds  members  that  the 
submission  of  an  "exercise  advice"  to 
the  Exchange  does  not  initiate  an 
exercise  at  the  Options  Clearing 
Corporation  and  that  members  must  also 
submit  an  exercise  instruction 
memorandum  to  their  clearing  firm. 
Also,  the  Exercise  Procedures  Circular 
reminds  members  that  submission  of  an 
"exercise  advice"  or  "exercise  advice 
cancellation"  after  the  3:20  p.m.  (CT) 
cut-off  time  set  forth  in  Exchange  Rule 
11.1.03  will  constitute  a  violation  of 
Exchange  Rule  11.1.  Further,  members 
are  reminded  of  the  exercise  procedures 
that  the  Exchange  follows  when  there  is 
a  delayed  opening,  a  trading  halt,  a 
modification  in  trading  hours,  or  a 
closing  rotation.  These,  among  other 
provisions  contained  in  the  Exercise 
Procedures  Circular,  are  intended  to 
spell  out  more  clearly  what  the 
requirements  of  Exchange  Rule  11.1.03 
are  and  how  the  provisions  of  Exchange 
Rule  11.1.03  are  implemented  by  the 
Exchange. 

2.  Statutory  Basis 

The  Exchange  believes  the  procedures 
set  forth  in  the  Exercise  Procedures 
Circular  are  consistent  with  and  further 
the  objectives  of  Section  6(b)(5)  of  the 
Act  3  in  that  they  are  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  and  processing  information 


regarding  the  exercise  of  outstanding 
option  contracts. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's       _ 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  will 
become  effective  upon  filing  pursuant  to 
Section  19(b)(3)(A)(i)  of  the  Act,"  and 
Rule  19b-4(e)(l)  *  thereunder,  in  that  it 
is  designated  by  the  Exchange  as 
constituting  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule.  At  any 
time  within  60  days  of  the  filing  of  such 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.^ 

rV.  Solicitation  of  Conmients 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  v\Titten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


'15  U.S.C.  78f(b)(5). 


'15  U.S.C^  78s(b)(3KA). 

M7CFR240.19b-4(e)(l). 

"■In  reviewing  this  proposal,  ihe  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 
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the  principal  office  of  CBOE.  All 
submissions  should  refer  to  the  File  No. 
SR-€BOE-98-34  and  should  be 
submitted  by  September  15,  1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Dep  u  ty  Secretary. 

Exhibit  A 

Italicing  indicates  additions  to.  and 
(brackets!  indicate  deletions  from,  CBOE 
Rules  currently  in  effect  and  as  proposed  to 
be  amended. 

*  *  *  tk  * 

CHAPTER  XXIV 

Index  Options 

***** 

Definitions 
RULE  24.1 

(a) — (t)  No  change. 
*   *   "Interpretations  and  Policies: 
.01  The  reporting  authorities  designated  by 
the  Exchange  in  respect  of  each  index 
underlying  an  index  option  contract  traded 
on  the  Exchange  are  as  follows: 


Index 

Reporting 
Authority 

[Add  the  following  to  the  current 

list] 
CBOE  Telebras  Index 

CBOE. 

Terms  of  Index  Option  Contracts 
RULE  24  9 

(a)  General. 

(1)  .\'o  change. 

(2)  No  change. 

(3)  "European-Style  Exercise."  The 
following  European-style  index  options, 
some  of  which  are  .A. .VI  -settled  as  provided 
in  paragraph  (a)(4).  are  approved  for  trading 
on  the  Exchange: 

[.Add  the  following  to  the  current  list.) 
CBOE  Telebras  Index. 

(4)  No  change. 

(5)  No  change. 

(b)  Long-Term  Index  Options  Series 
("LEAPSs,"] 

(1)  No  change. 

(21  Reduced-Value  LEAPS. 

(A)  Reduced-value  LEAPS  on  the  following 
stock  indices  are  approved  for  trading  on  the 
Exchange: 

[Add  the  following  to  the  current  list.] 
CBOE  Telebras  Index. 

(B)  No  change. 

(c)  No  change. 

*   *   *  Interpretations  and  Policies: 
.01  The  procedures  for  adding  and  deleting 
strike  prices  for  index  options  are  provided 
in  Rule  5.5  and  Interpretations  and  Policies 
related  thereto,  as  otherwise  generally 
provided  by  Rule  24.9,  and  include  the 
following: 


(a)  The  interval  between  strike  prices  will 
be  no  less  than  S5.00;  provided,  that  in  the 
case  of  the  following  classes  of  index  options, 
the  interval  between  strike  prices  will  be  no 
less  than  S2.50: 

(add  the  following  to  the  list] 

CBOE  Telebras  Index  for  strike  prices 
below  $50 

(FR  Doc.  98-22704  Filed  8-24-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMtSSION 

[Release  No.  34-40328;  File  No.  SR-PCX- 
98-17] 

Self-Regulatory  Organization's;  Pacific 
Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Expansion  of  the  LMM  Book  Pilot 
Program 

.August  17,  1998. 

I.  Introduction 

On  April  16,  1998,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
19b— 4  thereunder, 2  to  remove  the 
current  cap  on  the  number  of  LMMs 
who  may  participate  in  the  program.' 

Notice  of  the  proposed  change  was 
published  in  the  Federal  Register.'*  The 
Commission  received  no  comment 
letters  in  response  to  the  notice  of  the 
proposed  rule  change. 

II.  Description  of  the  Proposal 

PCX  has  proposed  to  remove  the 
current  cap  on  the  number  of  LMMs 
who  may  participate  in  the  program. 

On  October  11,  1996,  the  Commission 
approved  an  Exchange  proposal  to 
adopt  a  one-year  pilot  program  under 


M7CFR200.30-3(a)(12). 


'15U.S.C.  78s(b)(l). 

M7CFR  240. 19b-4  (1991). 

'The  Exchange  had  initially  submitted  the  filing 
prior  to  April  16,  1998.  but  that  submission  did  not 
include  a  signature  page.  By  letter  dated  April  14. 
1998.  the  Exchange  filed  Amendment  No.  1  to  the 
filing,  which  contained  signatures  for  the  filing.  See 
Letter  from  Michael  D.  Pierson.  Senior  Attorney, 
Regulatory  Policy.  PCX.  to  Marie  D'Aguanno  Ito. 
Special  Counsel,  Division  of  Market  Regulation. 
Commission,  dated  April  14,  1998.  On  May  1.  1998. 
PCX  submitted  Amendment  No.  2  to  the  filing, 
seeking  to  withdraw  the  portion  of  the  filing  that 
proposed  removing  the  limit  on  the  number  of 
option  issues  that  may  be  included  in  the  LMM 
program.  The  PCX  represented  in  the  Amendment 
that  such  proposal  would  be  submitted  in  a  separate 
filing.  See  Letter  from  Michael  D.  Pierson.  Senior 
Attorney.  Regulatory  Policy,  to  Marie  D'Aguanno 
Ito.  Special  Counsel.  Division  of  Market  Regulation, 
Commission,  dated  April  30.  1998. 

••Exchange  Act  Release  No.  39995  (May  15.  1998) 
63  FR  28432  (Mav  22.  1998). 


which  a  limited  number  of  LMMs 
would  be  able  to  assume  operational 
responsibility  for  the  options  public 
limit  order  book  ("Book")  in  certain 
opdon  issues. 5  On  September  22,  1997, 
the  Commission  approved  an  Exchange 
proposal  to  extend  the  program  for  one 
year,  so  that  it  is  currently  set  to  expire 
on  October  12,  1998.8 

Under  the  pilot  program,  approved 
LMMs  manage  the  Book  function,  take 
responsibility  for  trading  disputes  and 
errors,  set  rates  for  Book  execution,  and 
pay  the  Exchange  a  fee  for  systems  and 
services.^  Currently,  both  multiply- 
listed  and  non-multiply-listed  option 
issues  are  eligible  to  be  traded  under  the 
pilot  program.8  Initially,  the  program 
was  limited  by  allowing  no  more  than 
three  LMMs  to  participate  in  the 
program  and  no  more  than  40  option 
symbols  to  be  used.  But  on  April  1, 
1997,  the  Commission  approved  an 
Exchange  proposal  to  expand  the 
program  so  that  up  to  nine  LMMs  may 
participate  and  up  to  150  option 
symbols  may  be  used.^ 

The  Exchange  is  now  proposing  to 
expand  the  LMM  Book  Pilot  Program  to 
eliminate  the  cap  on  the  number  of 
LMMs  that  may  participate  in  the 
program.  The  Exchange  notes  that  the 
program  has  been  in  operation  for 
approximately  eighteen  months  and  that 
no  significant  problems  have  occurred. 
The  program  has  been  viable  and 
effective,  and  has  resulted  in  significant 
cost  savings  to  customers  in  Book 
execution  charges.  The  Exchange 
believes  that  it  has  adequate  systems 
and  operation  capacity  to -expand  the 
scope  of  the  program  beyond  its  current 
limits. 

The  Exchange  believes  that  the 
proposed  change  will  make  the 
Exchange  LMM  Program  more 
competitive  because  it  will  provide 
LMMs  with  the  same  flexibility 
currently  held  by  options  specialists  at 
other  exchanges,  and  DPMs  at  the 
Chicago  Board  Options  Exchange. 


'  See  Exchange  Act  Release  No.  37810  (October 

11,  1996)  61  FR  54481  (October  18,  1996) 
(approving  File  No.  SR-PSE-96-09). 

'See  Exchange  Act  Release  No.  39106  (September 
22,  1997)  62  FR  51172  (September  30,  1997). 

'  See  Exchange  Act  Release  No.  37874  (October 
28.  1996)  61  FR  56597  (November  1,  1996) 
(approving  SR-PSE-96-38,  establishing  a  staffing 
charge  for  LMMs  who  participate  in  the  pilot 
program);  see  also  File  No.  SR-PCX-98-03 
(proposal  to  modify  the  LMM  Book  Pilot  staffing 
charge). 

'See  Exchange  Act  Release  No.  38273  (February 

12,  1997)  62  FR  7489  (February  19,  1997) 
(approving  File  No.  SR-PSE-96-45);  see  also 
Exchange  Act  Release  No.  39667  (February  13, 
1998)  63  FR  9895  (February  26,  1998)  (order 
approving  proposal  to  allow  non-multiply-listed 
option  issues  to  be  traded  under  the  program). 

»See  Exchange  Act  Release  No.  38462  (April  1, 
1997)  62  FR  16886  (April  8.  1997). 
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III.  Discussion 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  6(b)(5)  i°  of  the 
Act.  which  provides,  among  other 
things,  that  the  rules  of  an  exchange  are 
designed  to  facilitate  transactions  in 
securities,  to  promote  just  and  equitable 
principles  of  trade,  and  to  protect 
investors  and  the  public  interest.  The 
Commission  notes  that  the  LMM  Book 
Pilot  Program  has  been  in  operation  for 
almost  two  years,  without  significant 
problems.  According  to  the  Exchange, 
the  Program  has  been  effective,  has 
resulted  in  cost  savings  to  customers  in 
Book  execution  charges,  and  has 
provided  the  Exchange  greater 
competitive  ability.  In  seeking  to 
remove  the  cap  on  the  number  of  LMM 
participants  in  the  program,  the 
Exchange  has  represented  that  it  has 
both  the  systems  and  operational 
capacity,  and  the  ability,  to  handle  such 
an  expansion.  Moreover,  the  Exchange 
believes  that  such  expansion  is 
necessary  to  handle  increased  order 
flow  and  to  provide  the  flexibility  that 
the  Exchange  needs  in  its  efforts  to 
facilitate  transactions.  Further,  the 
Exchange  believes  that  such  an 
expansion  would  provide  it  with  an 
enhanced  competitive  ability, 
particularly  in  comparison  with  other 
exchanges  that  trade  options.  The 
Commission  agrees  that  the  elimination 
of  the  current  cap  on  LMM  participants 
in  the  program  should  provide  PCX 
with  the  flexibility  and  competitive 
ability  that  the  Exchange  is  seeking, 
while  enhancing  its  ability  to  facilitate 
transactions  and  to  lower  customer 
costs.  The  Commission  notes  that  the 
program  has  operated  without  serious 
concerns  or  disruptions  to  date,  and  that 
the  Exchange  has  represented  that  it 
will  continue  its  efforts  to  oversee  and 
surveil  the  operations  of  the  program 
and  the  LMM  participants.  For  these 
reasons,  the  Commission  believes  that 
the  proposed  elimination  of  the  cap  on 
the  current  number  of  LMM  participants 
in  the  Book  Pilot  Program  would  be 
consistent  with  Section  6(b)(5)  of  the 
Exchange  Act. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,ii  that  the 
proposed  rule  change  (SR-PCX-98-17) 
is  approved. 

For  the  Commisson,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 


'"ISU.S.C.  78f(b)(5). 
"  15  U.S.C.  78s(b)(21. 
•M7CFR200.3O-3(a)(12) 


Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  98-22703  Filed  8-24-98;  8:45  am) 
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DEPARTMENT  OF  STATE 
[Public  Notice  2882] 

Bureau  of  Political  Military  Affairs, 
Office  of  Defense  Trade  Controls; 
Registration  of  Manufacturers  and 
Exporters;  Information  Collection 
Approval 

agency:  Department  of  State. 
ACTION:  Announcement  of  OMB 
approval  number. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  OMB  approval  number 
for  the  collection  of  infoimation 
pertaining  to  §  122.5  of  the  International 
Traffic  in  Arms  Regulations  (ITAR). 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  S.  Cunningham,  Directives 
Management  Branch,  U.S.  Department 
of  State,  Washington.  DC  20520.  (202) 
647-0596. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended),  this  notice 
advises  that  the  Office  of  Management 
and  Budget  (OMB)  has  responded  to  the 
Department's  request  for  approval  of  the 
information  collection  under  section 
122.5  of  the  (ITAR).  This  information 
collection  requires  all  persons  subject  to 
registration  under  the  ITAR  to  maintain 
records  on  defense  trade-related 
transactions  and  make  them  available 
for  U.S.  Government  inspection  and 
copying. 

OMB  has  approved  this  request  on  an 
emergency  basis  for  6  months.  The 
control  number  issued  by  OMB  for  this 
information  collection  is  1405-0111, 
which  expires  on  February  28,  1999. 
Tom  Heinemann, 

Attorney  Adviser.  Department  of  State. 
[PR  Doc.  98-22843  Filed  8-24-98;  8;45  am] 

BILUNG  CODE  4710-2S-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Application  of  Shuttle  America 
Corporation  for  Issuance  of  New 
Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  98-8-23  )  Docket  OST-98-3876. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 


persons  to  show  cause  why  it  should 
not  issue  an  order  (1)  finding  Shuttle 
America  Corporation  Inc.,  fit,  willing, 
and  able,  and  (2)  awarding  it  a 
certificate  to  engage  in  interstate 
scheduled  air  transportation  of  persons, 
property,  and  mail. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
Sept.  3,  1998. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-98-3876  and  addressed  to 
Department  of  Transportation  Dockets 
(SVC-124.1.  Room  PL-401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590  and  should  be  served  upon  the 
parties  listed  in  Attachment  A  to  the 
order. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  A.  Davis,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590,(202)366-9721. 

Dated;  August  20,  1998. 
Patrick  V.  Murphy, 

Deputy  Assistant  Secretary  for  Aviation  and 
International  Affairs 

[FR  Doc.  98-22761  Filed  8-24-98;  8:45  am] 

BILUNG  CODE  4910-«2-P 


DEPARTMENT  OF  TRANSPORTATKDN 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  July 
1998,  there  were  12  applications 
approved.  This  notice  also  includes 
information  on  one  application, 
approved  in  June  1998,  inadvertently 
left  off  the  June  1998  notice. 
Additionally,  eight  approved 
amendments  to  previously  approved 
applications  are  listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158).  This  notice  is 
published  pursuant  to  paragraph  d  of 
§158.29. 

PFC  Applications  Approved 

Public  agency:  Broome  County, 
Binghamton,  New  York. 
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Application  number:  98-03-C-OO- 
BGM. 

Application  type:  Impose  and  use  a 
PFC. 
PfC /eve/:  $3.00. 

Total  PFC  revenue  approved  in  this 
decision:  $1,815  A55. 

Earliest  charge  effective  date: 
September  1,  1998. 

Estimated  charge  expiration  date: 
January  1,  2002. 

Class  of  air  carriers  not  required  to 
collect  PFC's:  Air  taxi  operators  (as 
defined  by  Part  298.2,  excluding 
commuter  air  carriers  as  defined  by  Part 
298.2). 

Determination:  Approved.  Based  on 
information  in  the  public  agency's 
application,  the  FAA  has  determined 
that  the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  annual 
enplanements  at  Binghamton  Regional 
Airport. 

Brief  description  of  projects  approved 
for  collection  and  use: 

Runway  10/28  rehabilitation. 
Equipment  replacement 
Brief  description  of  project  approved 
for  collection  only:  Taxi  way 
rehabilitation. 

Brief  Description  of  projects 
withdrawn: 

Passenger  terminal  refurbishment 
(design  phase). 

Passenger  terminal  refurbishment 
(construction  phase). 

Determination:  These  projects  were 
withdrawn  by  the  public  agency  by 
letter  dated  June  24,  1998.  Therefore, 
the  FAA  will  not  rule  on  these  projects 
in  this  decision. 

Decision  date:  June  26,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Brito,  New  York  Airports  District 
Office,  (516)  227-3800. 

Public  Agency:  City  of  San  .\ngelo, 
Texas. 

Application  number:  98-03-C-OO- 
SJT. 

Application  tvpe:  Impose  and  use  a 
PFC. 

PFC /eve/;  $3.00. 

Total  PFC  revenue  approved  in  this 
decision:  $946,651. 

Earliest  charge  effective  date: 
December  1,  1998. 

Estimated  charge  expiration  date:  July 
1,2006. 

Class  of  air  carriers  not  required  to 
collect  PFC's: 

Part  135  charter  operators  who 
operate  aircraft  with  a  seating  capacity 
of  less  than  10  passengers. 

Deferm/naf/on;  Approved.  Based  on 
information  in  the  public  agency's 
application,  the  FAA  has  determined 
that  the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  annual 


enplanements  at  San  Angelo  Municipal 
Airport. 

Brief  description  of  projects  approved 
for  collection  and  use: 

Reconstruct  portion  of  taxiway  A. 
PFC  application. 
Electrical  vault  and  equipment. 
Radio  control  lighting  circuits  for 
runway  3/21. 
Lighting  circuit  monitoring  system. 
Replace  air  traffic  control  tower 
airfield  lighting  control  panel. 
Control  wiring. 
Emergency  generator. 
Upgrade  homerun  circuits. 
Renovate/expand  terminal  building. 
Brief  description  of  projects  approved 
for  collection  only: 

Ramp/runway  sweeper. 
Install  precision  approach  path 
indicator  on  runway  3. 

Relocate  aircraft  rescue  and 
firefighting  (ARFF)  facility. 

Brief  description  of  project  partially 
approved  for  collection  only:  Install 
precision  approach  path  indicator 
(PAPI)  on  runway  3. 

Determination:  Partially  approved. 
The  public  agency  withdrew  a  portion 
of  this  project,  installation  of  runway 
end  identifier  lights,  by  letter  dated  July 
1,  1998.  Therefore,  the  FAA's  decision 
only  involved  the  PAPI  on  runway  3, 
which  was  approved. 

Decision  date:  July  6,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Guttery,  Southwest  Region  Airports 
Division,  (817)  222-5614. 

Public  Agency:  Fort  Wayne-Allen 
County  Airport  Authority,  Fort  Wayne, 
Indiana. 

Application  Number:  98-02-C-OO- 
FWA. 

Application  Tvpe:  Impose  and  use  a 
PFC. 
PFC  Leve/.- $3.00. 

Total  PFC  revenue  approved  in  this 
decision:  $500,000. 

Earliest  charge  effective  date:  March 
1,2015. 

Estimated  charge  expiration  date: 
January  1,  2016. 

Class  of  air  carriers  not  required  to 
collect  PFC'S:  Air  taxi/commercial 
operators  that  (1)  by  Federal  Regulation 
are  not  required  to  report  passenger 
statistics  to  the  Federal  government  and 
(2)  enplane  10  or  fewer  passengers  per 
night. 

Determination:  Approved.  Based  on 
information  in  the  public  agency's 
application,  the  FAA  has  determined 
that  the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  annual 
enplanements  at  Fort  Wayne 
International  Airport. 

Brief  description  of  project  approved 
for  collection  and  use:  Master  plan 
update. 


Decision  date:  July  9,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Pur,  Chicago  Airports 
District  Office,  (847)  294-7527. 

Public  Agency:  Coimty  of  Outagamie, 
Appleton,  Wisconsin. 

Application  Number:  98-03-C-OO- 
ATW. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $3.00. 

Total  PFC  revenue  approved  in  this 
decision:  $3,909,000. 

Earliest  charge  effective  date:  January 
1.1999. 

Estimated  charge  expiration  date: 
April  1,  2003. 

Class  of  air  carriers  not  required  to 
collect  PFC'S:  None. 

Brief  description  of  projects  approved 
for  collection  and  use:  Electrical  vault 
expansion. 

Install  emergency  generator. 
Acquire  ARFF  vehicle. 
Airport  access  road  construction. 
Construct  runway  blast  pads. 
Taxiway  A  reconstruction. 
Acquire  snow  removal  equipment 
(SRE)  [rotary  blower  and 
interchangeable  runway  broom]. 

Acquire  SRE  (truck  with  plow,  bump 
box.  and  spreader). 

Acquire  SRE  [truck  with  front 
mounted  plow). 
Acquire  SRE  [front-end  loader). 
Construct  taxiway  J  connector. 
Decision  date:  July  9. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  E.  DePottey.  Minneapolis 
Airports  District  Office,  (612)  713-4363. 

Public  agency:  County  of  Natrona, 
Casper,  Wyoming. 

Application  number:  98-03-C-OO- 
CPR. 

Application  type:  Impose  and  use  a 
PFC. 

PFC /eve/;  $3.00. 

Total  PFC  revenue  approved  in  this 
decision ;  $6 1 4 , 8  5  7 . 

Earliest  charge  effective  date:  October 
1.  1998. 

Estimated  charge  expiration  date: 
April  1.  2002. 

Class  of  air  carriers  not  required  to 
collect  PFC's:  None. 

Brief  description  of  projects  approved 
for  collection  and  use: 

Americans  with  Disabilities  Act 
(ADA)  terminal  modifications. 
Rehabilitate  runway  8/26. 
Rehabilitate  crash  fire  rescue  building 
ventilation. 

Brief  description  of  project 
disapproved:  Water  tank  rehabilitation 
for  ARFF  use. 

Determination:  Disapproved.  The 
FAA  has  determined  that  this  project 
exceeds  the  requirements  of  FAA 
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Advisory  Circular  150/5220-4B,  "Water 
Supply  Systems  for  Aircraft  Fire  and 
Rescue  Protection."  Therefore,  the 
project  is  not  eligible  under  Airport 
Improvement  Program  (AIP)  criteria, 
paragraph  562  of  FAA  Order  5100. 38A, 
AIP  Handbook  (October  24,  1989).  Thus, 
the  project  does  not  meet  the 
requirements  of  §  158.15(b)(1)  and  has 
been  disapproved. 

Decision  date;  July  9,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Schaffer,  Denver  Airports 
District  Office,  (303)  342-1258. 

Public  agency:  Monterey  Peninsula 
Airport  District,  Monterey,  California. 

Application  number:  98-04-C-OO- 
MRY. 

Application  type:  Impose  and  use  a 
PFC. 

PFC/eveV;  $3.00. 

Total  PFC  revenue  approved  in  this 
decision:  $459,905. 

Earliest  charge  effective  date: 
Decemberl,  2001. 

Estimated  charge  expiration  date:  July 
1,  2002. 

Class  of  air  carriers  not  required  to 
collect  PFC's:  Unscheduled/intermittent 
Part  135  air  taxis. 

Determ/nat/on;  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Monterey 
peninsula  Airport. 

Brief  description  of  projects  approved 
for  collection  and  use: 

Slurry  seal  aircraft  pavement  at 
southeast  T-hangars  and  slurry  seal  Fred 
Kane  Drive. 

Extend  fire  protection  water  main  on 
north  side  of  airport. 

Airfield  lighting  improvements. 

Extend  old  north  side  storm  drain  to 
detention  pond. 

Install  Halotron  in  ARFF  vehicle. 

Concrete  repair/sealant  at  south  side 
ramp. 

Holding  apron  for  taxi  way  A  at  west 
end. 

Realign  portion  of  Sky  Park  Drive. 

Reconstruct/realign  southeast 
entrance. 

Slurry  seal  taxiway  B. 

Slurry  seal  general  utility  runway 
10L/28R  and  taxiways. 

Extend  12-inch  water  main  to  old 
north  side. 

Terminal  automatic  door  replacement. 

Terminal  roof  replacement,  phase  I. 

Noise  exposure  map  update. 

Brief  description  of  projects 
disapproved:  Relocation  of  power  pole 
line  at  Sky  Park  Drive. 

Determination:  Disapproved.  The 
FAA  has  determined  that  the  power 


pole  line  does  not  constitute  an  airport 
hazard,  nor  does  it  impede  eligible 
airport  development.  Therefore,  in 
accordance  with  paragraph  594  of  FAA 
Order  5100.38A,  AIP  Handbook 
(October  24,  1989),  the  project  does  not 
meet  the  requirements  of  §  158.15(b)(1) 
and  is  disapproved. 

Airfield  generator  fuel  system. 

Determination:  Disapproved.  The 
FAA  has  determined  that  the  removal 
and  replacement  of  an  underground  fuel 
storage  tank  with  an  above  ground  tank 
is  not  included  in  49  U.S.C.  47102(3)(F). 
49  U.S.C.  47102(3)(F)  defines  airport 
development  to  be  the  constructing, 
reconstructing,  repairing,  or  improving 
an  airport,  or  purchasing  capital 
equipment  for  an  airport,  if  necessary 
for  compliance  with  the  responsibilities 
of  the  operator  or  if  necessary  for 
compliance  with  the  responsibilities  of 
the  operator  or  owTier  of  an  airport 
under  the  ADA,  the  Clean  Air  Act,  and 
the  Federal  Water  Pollution  Control  Act. 
The  replacement  of  underground  storage 
tanks  falls  within  the  resources 
Conservation  and  Recovery  Act,  which 
is  not  among  the  Acts  included  in  the 
definition  of  airport  development.  The 
removal  and  replacement  of  the 
underground  storage  tank  with  an  above 
ground  tank  thus  does  not  meet  the 
requirements  of  §  158.15(b)(1)  and  is 
disapproved. 

Brief  description  of  project 
withdrawn:  Blast  pad  at  holding  area 
lOR. 

Determination:  The  public  agency 
withdrew  this  project  from  the 
application  by  letter  dated  June  19, 
1998.  Therefore,  the  FAA  will  not  rule 
on  this  project  in  this  Record. 

Decision  date:  ]u\y  14,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  San  Francisco 
Airports  District  Office,  (650)  876-2806. 

Public  Agency:  Gulfport-Biloxi 
Regional  Airport  Authority,  Gulfport, 
Mississippi. 

Application  number:  98-04-C-OO- 
GPT. 

Application  type:  Impose  and  use  a 
PFC. 

PFC  yei'ey.- $3.00. 

Total  PFC  revenue  approved  in  this 
decision:  $1,329,000. 

Eariiest  charge  effective  date: 
February  1,  2002. 

Estimated  charge  expiration  date: 
January  1,  2003. 

Class  of  air  carriers  not  required  to 
collect  PFC's:  None. 

Brief  description  of  project  approved 
for  collection  and  use:  Construct 
terminal  phase  II,  Concourse  "B",  and 
install  jetway. 

Decision  date:  ]u\y  14,  1998. 


FOR  FURTHER  INFORMATION  CONTACT: 

Rans  D.  Black,  Jackson  Airports  District 
Office.  (601)  965-4628. 

Public  Agency:  City  of  Manhattan, 
Kansas. 

Application  number:  98-01-C-OO- 
MHK. 

Application  tvpe:  Impose  and  use  a 
PFC. 

PFC /eveL- $3.00. 

Total  PFC  revenue  approved  in  this 
decision:  $401,976. 

Earliest  charge  effective  date:  October 
1. 1998. 

Estimated  charge  expiration  date: 
Januar>'  1,  2004. 

Class  of  air  carriers  not  required  to 
collect  PFC's:  None. 

Brief  description  of  projects  approved 
for  collection  and  use: 

Access  road  (phase  1). 

Install  Part  139  airfield  signage. 

Passenger  terminal  building  (design). 

Passenger  terminal  building 
(construction). 

Construct  service  road. 

Passenger  walkways. 

Airport  master  plan  update. 

Rehabilitation  of  the  east  apron. 

Access  road. 

Parking  facilities. 

Security  fencing. 

Utility  service. 

Brief  description  of  project  approved 
in  part  for  collection  and  use: 
Landscaping. 

Determination:  Partially  approved. 
Decorative  landscaping  is  not  an 
allowable  cost  under  paragraph  591a  of 
FA.A  Order  5100. 38A,  AIP  Handbook 
(October  24,  1989).  Therefore,  only  that 
portion  of  the  project  intended  to 
prevent  soil  erosion  following 
construction  of  the  new  terminal  is 
approved. 

Decision  date:  July  17.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Loma  Sandridge,  Central  Region 
Airports  Division.  (816)  426^730. 

Public  agency:  County  of  Emmet, 
Pellston,  Michigan. 

Application  number:  98-07-1-00- 
PLN. 

Application  tvpe:  Impose  a  PFC 

PFC /eve/.- $3. 00, 

Total  PFC  revenue  approved  in  this 
decision:  $115,360. 

Earliest  charge  effective  date:  August 
1. 1998. 

Estimated  charge  expiration  date: 
Januar>'  1,  2003. 

Class  of  air  carriers  not  required  to 
collect  PFC's:  Part  135  operators  filing 
FAA  Form  1800-31. 

Determination:  Appro\'ed.  Based  on 
information  in  the  public  agency's 
application,  the  FAA  has  determined 
that  the  proposed  class  accounts  for  less 
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than  1  percent  of  the  total  annual 
enplanements  at  Pellston  Regional 
Airport. 

Brief  description  of  projects  approved 
for  collection  onlv: 

Rehabilitate  aircraft  parking  ramp. 

Emergency  standby  generator. 

Acquire  handicap  loading  device. 

Acquire  snow  blower. 

Construct  runway  32  access  road. 

Rehabilitate  airport  entrance  road. 

Land  acquisition. 

Acquire  sweeper. 

Acquire  snow  plow. 

Decision  dafe.July  22,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Gilbert,  Detroit  Airports  District  Office. 
(734) 487-7281. 

Public  agency:  San  Diego  Unified  Port 
District,  San  Diego,  California. 

Application  number:  98-02-C-OO- 
SAN. 

Application  t\'pe:  Impose  and  use  a 
PFC. 

PFC /eve/;  S3. 00. 

Total  PFC  revenue  approved  in  this 
decision:  528.089,000. 

Earliest  charge  effective  date: 
September  1,  2000. 

Estimated  charge  expiration  date: 
January  1.  2002. 

Class  of  air  carriers  not  required  to 
collect  PFC'S:  All  Part  135  fir  taxi 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  in  the  public  agency's 
application,  the  FAA  has  determined 
that  the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  annual 
enplanements  at  San  Diego  International 
,-\irp'ort — Lindberg  Field. 

Brief  description  of  projects  approved 
for  collection  and  use: 
Passenger  loading  bridges. 

Upgrade  east  and  west  terminals. 
Airport  long-term  study. 
Upgrade  electronic  information 
display  system. 

Storm  water  oil/water  separator 
system. 
Temporary  commuter  terminal. 
Replace  ARFF  vehicle. 
Air  cargo  ramp  lighting. 
Upgrade  aircraft  emergency  alarm 
system. 

Modify  pedestrian  access,  west 
terminal. 
East  terminal  pedestrian  bridge. 
High  speed  exit,  taxiway  B7. 
Consolidate  air  cargo. 


Amendment  No.,  city,  state 


Pave  fillets,  taxiway  D. 
Blast  deflectors,  taxi  ways  B2,  B3,  and 
D. 
Emergency  operations  center. 
Residential  sound  attenuation. 
Upgrade  gates  20  and  22. 

Brief  description  of  project  approved 
for  use  only:  Demolish  lease  building. 

Decision  date:  July  24,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Milligan,  Western  Pacific  Region 
Airports  Division,  (310)  725-3621. 

Public  agency:  City  of  Greenville, 
Mississippi. 

Application  number:  98-01-C-OO- 
GLH. 

Application  type:  Impose  and  use  a 
PFC. 

PFC /eve/;  S3. 00. 

Total  PFC  revenue  approved  in  this 
decision:  S57. 897. 

Earliest  charge  effective  date:  October 
1,  1998. 

Estimated  charge  expiration  date:  July 
1,2000. 

Class  of  air  carriers  not  required  to 
collect  PFC's: 

Air  taxi/commercial  operators  filing 
FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Mid-Delta 
Regional  Airport. 

Brief  description  of  projects  approved 
for  collection  and  use: 

Rehabilitate  storm  sewer. 

Rehabilitate  taxiway  pavements. 

Dec/sio/i  dafe;  July  29,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keafur  Grimes,  Jackson  Airports  District 
Office,  (601)  965-4628. 

Public  agency:  County  of  Dickinson, 
Iron  Mountain,  Michigan. 

Application  number:  98-03-U-OO- 
IMT. 

Application  type:  Use  PFC  revenue. 

PFC /eve/;  $3.00. 

Total  PFC  revenue  to  be  used  in  this 
decision:  $62,623. 

Charge  effective  date:  September  1, 
1995. 

Estimated  charge  expiration  date: 
January  1,  2001. 

Class  of  air  carriers  not  required  to 
collect  PFC's:  No  change  from  previous 
decision. 

Amendments  to  PFC  Approvals 


Brief  description  of  projects  approved 
for  use: 

Rehabilitate  lighting,  runway  1/19. 

Construct  and  light  taxiway  H,  general 
aviation  apron;  and  general  aviation 
access  road. 

Install  sanitary  sewer. 

Decision  date;  July  30,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Gilbert,  Detroit  Airports  District  Office, 
(734) 487-7281 

Public  agency:  Port  of  Port  Angeles, 
Port  Angeles,  Washington. 

Application  number:  98-04-C-OO- 
CLM. 

Application  type:  Impose  and  use  a 
PFC. 

PFC /eve/;  $3.00. 

Total  PFC  revenue  approved  in  this 
decision:  $118,572. 

Earliest  charge  effective  date:  August 
1,  1998. 

Estimated  charge  expiration  date: 
November  1,  2001. 

Class  of  air  carriers  not  required  to 
collect  PFC's:  Part  135  air  taxi/ 
commercial  operators  who  conduct 
operations  in  air  commerce  carrying 
persons  for  compensation  or  hire, 
including  air  taxi/commercial  operators 
offering  on-demand,  non-scheduled 
public  or  private  charters. 

Determinations:  Approved.  Based  on 
information  contained  on  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  William  R. 
Fairchild  International  Airport. 

Brief  Description  of  projects  approved 
for  collection  and  use: 

Rehabilitate  taxi  ways  and  aprons — 
slurry  seal. 

Access  road  rehabilitation. 

Purchase  snow  blower,  broom,  and 
vehicle. 

Purchase  snow  plow. 

Property  purchase  for  safety  area  and 
runway  protection  zone. 

Airport  lighting  improvements. 

Purchase  decelerometer. 

Brief  description  of  project  approved 
for  collection  only:  Runway  safety  area 
improvements. 

Decision  date:  July  31.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Vargas,  Seattle  Airports  District 
Office,  (425)  227-2660. 


94-01-C-03-MIA,  Miami,  PL  

94-01 -C-02-DRO,  Durango,  CO 


Amendment 

approved 

date 


06/22/98 
07/02/98 


Original  ap- 
proved net  PFC 
revenue 


3125,691.000 
486,015 


Amended  ap- 
proved net 
PFC  revenue 


584.030,000 
537,085 


Original  es- 
timated 
charqe  exp. 
date 


07/01/05 
06/01/00 


Amended 

estimated 

charge  exp. 

date 


07/01/04 
08/01/00 
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Amendments  to  PFC  Approvals— Continued 


Amendment  No.,  city,  state 

Amendment 

approved 

date 

Original  af> 

proved  net  PFC 

revenue 

Amended  ap- 
proved net 
PFC  revenue 

Original  es-  j     Amended 
timated      (    estimated 
charge  exp.      charge  exp. 
date                 date 

94-01-C-03-PIH,  Pocatello,  ID  

93-01 -C-02-IAD,  Washington  Dulles,  VA  

95-02-C-01-COS,  Colorado  Springs,  CO  

93-01-C-10-ORD,  Ctiicago  O'Hare,  IL  

95-03-C-02-ORD.  Chicago  O'Hare.  IL  

96-05-C-03-ORD,  Chicago  O'Hare,  IL  

07/02/98 
07/07/98 
07/14/98 
07/23/98 
07/23/98 
07/23/98 

450,000                 814,719 

217,657,398         222,657,398 

7,445,625  i          11,864,672 

508,832,745  |    1,122.653.958 

21.343,524  j         21.343,524 

485.504.529         518.696.198 

1 

03/01/02 
05/01/05 
12/01/02 
04/01/05 
04/01/05 
04/01/05 

12/01/01 
12'01/08 
08/01/03 
1V01/11 
11/01/11 
11/01/11 

Issued  in  Washington,  DC.  on  August  14, 
1998. 

Eric  Gabler, 

Manager,  Passenger  Facility  Charge  Branch. 
(FR  Doc.  98-22750  Filed  8-24-98;  8;45  am] 
BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 
[FTA  Docket  No.  FTA-98-4344] 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Federal  Transit  Administration  (FTA)  to 
request  the  Office  of  Management  and 
Budget  (OMB)  to  extend  the  following 
currently  approved  information 
collection: 

49  U.S.C.  Section  5309  Capital 
Program  and  Section  5307  Urbanized 
Area  Formula  Program. 

DATES:  Conmients  must  be  submitted 
before  October  26,  1998. 
ADDRESSES:  All  written  comments  must 
refer  to  the  docket  number  that  appears 
at  the  top  of  this  document  and  be 
submitted  to  the  United  States 
Department  of  Transportation,  Central 
Dockets  Office,  PL-401,  400  Seventh 
Street,  SW.  Washington,  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
10:00  a.m.  to  5:00  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sue  Masselink,  Office  of  Program 
Management,  (202)  366-1630. 
SUPPLEMENTARY  INFORMATION:  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 


collection,  including:  (1)  the  necessity 
and  utility  of  the  information  collection 
for  the  proper  performance  of  the 
functions  of  the  FTA;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  collected  information;  and  (4) 
ways  to  minimize  the  collection  burden 
without  reducing  the  quality  of  the 
collected  information.  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval  of  this 
information  collection. 

Title:  49  U.S.C.  Section  5309  Capital 
Program  and  Section  5307  Urbanized 
Area  Formula  Program  (OMB  Number: 
2132-0543) 

Background:  49  U.S.C.  Section  5309 
Capital  Program  and  Section  5307 
Urbanized  Area  Formula  Program 
authorize  the  Secretary  of 
Transportation  to  make  grants  to  State 
and  local  governments  and  public 
transportation  authorities  for  financing 
mass  transportation  projects.  Grant 
recipients  are  required  to  make 
information  available  to  the  public  and 
to  publish  a  program  of  projects  for 
affected  citizens  to  comment  on  the 
proposed  program  and  performance  of 
the  gremt  recipients  at  public  hearings. 
Notices  of  hearings  must  include  a  brief 
description  of  the  proposed  project  and 
be  published  in  a  newspaper  circulated 
in  the  affected  area.  FTA  also  uses  the 
information  to  determine  eligibility  for 
funding  and  to  monitor  the  grantees' 
progress  in  implementing  and 
completing  project  activities.  The 
information  submitted  ensures  FTA's 
compliance  with  applicable  federal  laws 
and  OMB  Circular  A-102. 

Respondents:  State  and  local 
government  and  non-profit  institutions. 

Estimated  Annual  Burden  on 
Respondents:  863  hours  for  each  of  the 
600  respondents. 

Estimated  Total  Annual  Burden: 
517,800  hours. 

Frequency:  Annual. 


Issued:  August  20,  1998. 
Gordon  ).  Lmton. 
Administrator. 
(FR  Doc.  98-22760  Filed  8-24-98:  8:45  am] 

BILLING  CODE  491fr-67-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-88-4336] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1993- 
1998  Porsche  928  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1993-1998 
Porsche  928  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1993-1998  Porsche 
928  passenger  cars  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  September  24,  1998. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL— 401.  400 
Seventh  St.,  SW,  Washington.  DC 
20590.  [Docket  hours  are  from  10  a.m. 
to  5  p.m.] 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
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Safety  Compliance.  NHTSA  (202-366- 

5306). 

SUPPLEMEhfTARY  INFORMATION: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1993-1998  Porsche  928  passenger  cars 
are  eligible  for  importation  into  the 
United  States.  The  vehicles  which 
Champagne  believes  are  substantially 
similar  are  1993-1998  Porsche  928 
passenger  cars  that  were  manufactured 
for  importation  into,  and  sale  in.  the 
United  States  and  certified  by  their 
manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1993-1998 
Porsche  928  passenger  cars  to  their  U.S. 
certified  counterparts,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  non-U.S.  certified 
1993-1998  Porsche  928  passenger  cars, 
as  originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 


Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1993-1998  Porsche 
928  passenger  cars  are  identical  to  their 
U.S.  certified  counterparts  with  respect 
to  compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  *.  103  Defrosting  and  Defogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems.  106  Brake  Hoses,  109  New 
Pneumatic  Tires,  113  Hood  Latch 
Systems.  116  Brake  Fluid,  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints.  204  Steering 
Control  Rearward  Displacement.  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1993-1998  Porsche 
928  passenger  cars  comply  with  the 
Bumper  Standard  found  in  49  CFR  Part 
581. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  speedometer/odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies  that  incorporate  headlamps 
with  DOT  markings;  (b)  installation  of 
U.S.-model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirror. 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position. 


or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  replacement  of  the  driver's 
and  passenger's  side  air  bags  and  knee 
bolsters  with  U.S.-model  components  if 
the  vehicles  are  not  already  so 
equipped.  The  petitioner  states  that  the 
vehicles  are  equipped  with  combination 
lap  and  shoulder  restraints  that  adjust 
by  means  of  an  automatic  retractor  and 
release  by  means  of  a  single  push  button 
at  both  front  designated  seating 
positions,  with  combination  lap  and 
shoulder  restraints  that  release  by 
means  of  a  single  push  button  at  both 
rear  outboard  designated  seating 
positions. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

The  petitioner  states  that  anti-theft 
devices  and  components  on  non-U.S. 
certified  1993-1998  Porsche  928 
passenger  cars  will  be  inspected  and 
replaced,  where  necessary,  to  comply 
with  the  Theft  Prevention  Standard 
found  in  49  CFR  Part  541. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  vehicles  to  meet 
the  requirements  of  49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration.  Room 
5109,  400  Seventh  Street.  SW. 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  August  19,  1998. 
Marilynne  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  98-22687  Filed  8-24-98;  8:45  am) 
BILUNG  CODE  4910-5»-P 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Preemption  Determination  No.  PD-13(R); 
Docket  No.  RSPA-97-2581  (PDA-16(R))] 

Nassau  County,  New  York,  Ordinance 
on  Transportation  of  Liquefied 
Petroleum  Gases 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Notice  of  administrative 
determination  of  preemption  by  RSPA's 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

APPLICANT:  New  York  Propane  Gas 
Association  (NYPGA). 
LOCAL  LAWS  AFFECTED:  Nassau  County. 
New  York,  Ordinance  No.  344-1979. 
Sections  6.7(A)  &  (B)  and  Section  6.8. 
APPLICABLE  FEDERAL  REQUIREMENTS: 
Federal  hazardous  material 
transportation  law,  49  U.S.C.  5101  et 
seq.,  and  the  Hazardous  Materials 
Regulations,  49  CFR  Parts  171-180. 
MODES  AFFECTED:  Highway. 
SUMMARY:  Federal  hazardous  material 
transportation  law  preempts  the 
requirement  in  Section  6.8  of  Nassau 
County,  New  York  Ordinance  No.  344- 
1979  for  a  certificate  of  fitness,  insofar 
as  that  requirement  is  applied  to  a  motor 
vehicle  driver  who  sells  or  delivers 
liquefied  petroleum  gas  (LPG),  because 
Section  6.8  imposes  on  drivers  of  motor 
vehicles  used  to  deliver  LPG  more 
stringent  training  requirements  than 
provided  in  the  HMR.  This  requirement 
is  not  preempted  with  respect  to 
persons  who  sell  or  transfer  LPG  but  do 
not  drive  the  motor  vehicle  from  which 
(or  to  which)  the  LPG  is  transferred. 

There  is  insufficient  information  to 
find  that  Federal  hazardous  materials 
law  preempts  the  requirement  in 
Sections  6.7(A)  and  (B)  of  Ordinance 
No.  344-1979  for  a  permit  to  pick  up  or 
deliver  LPG  within  Nassau  County.  The 
application  and  comments  submitted  in 
this  proceeding  fail  to  show  that  this 
requirement,  as  applied  and  enforced, 
creates  an  obstacle  to  accomplishing 
and  carrying  out  Federal  hazardous 
material  transportation  law  or  the  HMR. 
The  record  does  not  support  findings 
that  the  requirement  for  a  permit  causes 
an  unnecessary  delay  in  the 
transportation  of  hazardous  materials; 
that  the  permit  fee  is  unfair  or  used  for 
purposes  other  than  relating  to 
transporting  hazardous  materials;  or  that 
the  permit  sticker  is  a  labeling  or 
marking  of  hazardous  material  (within 
the  meaning  and  intent  of  the  HMR's 
hazard  communication  requirements). 


FOR  FURTHER  INFORMATION  CONTACT: 

Frazer  C.  Hilder,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590- 
0001  (Tel.  No.  202-366-^400). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Application  and  Public  Notice 

NYPGA  has  applied  to  RSPA  for  a 
determination  that  Federal  hazardous 
material  transportation  law,  49  U.S.C. 
5101  et  seq.,  preempts  Sections  6.7(A) 
and  (B)  and  Section  6.8  of  Nassau 
County,  New  York.  Ordinance  No.  344- 
1979,  concerning  Fire  Department 
permits  and  "certificates  of  fitness"  for 
the  delivery  of  LPG  (including  propane) 
within  Nassau  County.  NYPGA 
challenges  requirements  of  the  Fire 
Department  for  issuance  of  these 
permits  and  certificates  of  fitness, 
including  fees,  vehicle  inspections,  and 
wTitten  and  practical  examinations. 

Permits.  Sections  6.7(A)  and  (B)  of 
Ordinance  No.  344-1979  provide  as 
follows: 

A.  No  person,  firm  or  corporation  shall  use 
or  cause  to  be  used,  any  motor  vehicle,  tank 
truck,  tank  semi-trailer,  or  tank  truck  trailer 
for  the  transportation  of  Liquefied  Petroleum 
Gas.  unless  after  complying  with  these 
regulations  a  permit  to  operate  any  such 
vehicle  has  been  obtained  from  the  Nassau 
County  Fire  Marshal.  No  permit  shall  be 
required  under  this  section  for  any  motor 
vehicle  that  is  used  for  the  transportation  of 
Liquefied  Petroleum  Gas,  not  operated  or 
registered  by  an  authorized  dealer,  in 
containers  not  larger  than  ten  (10)  gallons 
water  capacity  each  (approximately  thirty- 
four  (34)  pounds  propane  capacity)  with 
aggregate,  water  capacity  of  twenty-five 
gallons  (approximately  eighty-seven  (87) 
pounds  propane  capacity)  or  when  used  in 
permanently  installed  containers  on  the 
vehicle  as  motor  fuel.  This  section  shall  not 
apply  to  any  motor  vehicle,  tank  truck,  tank 
semi-trailer  or  tank  truck  trailer  traveling 
through  Nassau  County  and  making  no 
deliveries  within  the  County. 

B.  The  permit  shall  be  given  full  force  and 
effect  for  a  period  of  one  (1)  year. 

In  order  to  obtain  a  permit,  the  owner 
of  a  vehicle  used  to  deliver  LPG  must 
pay  a  fee  of  $150,  or  $75  for  renewal, 
and  have  the  vehicle  inspected. 
Inspections  are  normally  conducted  by 
appointment  only  on  two  days  each 
month,  although  Nassau  County  states 
that  this  schedule  is  "flexible  and  does 
not  apply  to  new  vehicles."  When  a 
permit  is  issued,  a  permit  "sticker" 
must  be  placed  on  the  vehicle. 

Certificate  of  Fitness.  Section  6.8(A) 
of  Ordinance  No.  344-1979  requires  a 
"Certificate  of  Fitness  issued  by  the  Fire 
Marshal,"  effective  for  a  year  and 
renewable,  to  be  held  by  "(alny  person 


filling  containers  at  locations  where 
Liquefied  Petroleum  Gas  is  sold  and/or 
transferred  from  one  vessel  to  another 
*   *   *"  Section  6.8(1)  of  the  ordinance 
further  specifies  that  a  certificate  of 
fitness  is  required  for  any  person  who 
"Filllsl  containers  permanently  located 
and  installed  outdoors  equipped  with 
appurtenances  for  filling  by  a  cargo 
vehicle  at  consumer  sites,"  or  "Selllsl 
Liquefied  Petroleum  Gas  or  transfen's] 
Liquefied  Petroleum  Gas  from  one 
vessel  into  another."  NYPGA  states  that 
this  means  that  each  driver  of  a  vehicle 
used  to  deliver  propane  in  Nassau 
County  must  hold  a  certificate  of  fitness. 

Other  subsections  of  Sec.  6.8"provide 
that  an  applicant  for  a  certificate  of 
fitness  must  complete  "forms  provided 
by  the  Fire  Marshal  *   *   *  accompanied 
by  the  applicable  fee"  (Sec.  6.8(B)): 
must  demonstrate  proof  of  qualifications 
and  physical  competence  (Sec.  6.8(C)): 
and  must  undergo  an  investigation  that 
"include[sl  a  wTitten  examination 
regarding  the  use.  makeup  and  handling 
of  Liquefied  Petroleum  Gas  and  *   *   *  a 
practical  test"  (Sec.  6.8(D)).  The 
affidavit  of  Nassau  County's  Supervising 
Fire  Inspector  indicates  that  the 
certificate  of  fitness  is  issued  in  the  form 
of  "an  ID  card  which  must  be  produced 
upon  the  request  of  anyone  (in  Nassau 
County)  for  whom  (the  holder]  seeks  to 
render  his  ser\'ices  or  the  Fire  Marshal." 
It  appears  from  the  affidavit  and 
NYPGA's  application  that  an  applicant 
for  a  certificate  of  fitness  must: 
— Submit  a  notarized  application  form 

(Exhibit  7  to  NYPGA's  application) 

accompanied  by  a  $150  fee; 
— Take  a  written  examination,  given  by 

appointment  at  the  Fire  Marshal's 

Office,  and  have  a  photograph  taken 

for  the  identification  card:  arid 
— Undergo  a  practical  examination 

given  at  the  applicant's  place  of 

employment. 

The  written  and  practical 
examinations  are  not  required  for 
renewing  the  certificate  of  fitness,  and 
the  renewal  fee  is  $25. 

The  text  of  NYPGA's  application  was 
published  in  the  Federal  Register  on 
June  10,  1997,  and  interested  parties 
were  invited  to  submit  comments.  62  FR 
31661.  Comments  were  submitted  by 
the  National  Propane  Gas  Association 
(NPGA),  National  Tank  Truck  Carriers, 
Inc.  (NTTC).  New  York  State  Motor 
Truck  Association  (NYSMTA),  Star-Lite 
Propane  Gas  Corp.  (Star-Lite),  the 
Association  of  Waste  Hazardous 
Materials  Transporters  (AWHMT).  and 
Nassau  County.  N\TGA  submitted 
rebuttal  comments. 

On  Februarv  26,  1998.  Congressman 
Gerald  B.  Solomon  (R-NY)  wrote 
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RSPA's  Acting  Administrator  in  support 
of  NYPGA's  application  and  asked 
RSPA  to  expedite  its  determination.  On 
June  24,  1998.  Senator  Alfonse  M. 
D'Amato  (R-NY)  forwarded  to  DOT  a 
letter  from  the  President  of  Star-Lite 
expressing  concern  with  the  time  for 
issuance  of  this  determination.  On  July 
30,  1998.  Star-Lite's  President  also 
wrote  attorneys  in  RSPA's  Office  of  the 
Chief  Counsel  asking  RSPA  to  "make 
(its)  ruling  as  soon  as  possible."  All  of 
these  additional  letters  were  placed  in 
the  public  docket. 

B.  Transportation  of  propane 

Propane  (a  form  of  LPG)  is  a 
flammable  gas  which,  according  to 
NPGA,  is  used  by  more  than  18  million 
installations  throughout  the  United 
States  for  home  and  commercial  heating 
and  cooking,  in  agriculture,  in  industrial 
processing,  and  as  a  clean-air  alternative 
engine  fuel  for  both  over-the-road 
vehicles  and  industrial  lift  trucks. 
Larger  cargo  tank  motor  vehicles  (with 
a  capacity  of  more  than  3,500  gallons) 
are  generally  used  to  deliver  propane  to 
bulk  storage  plants  or  large  industrial 
users.  Smaller  cargo  tank  motor  vehicles 
are  typically  used  for  local  deliveries. 

RSPA  believes  that  a  large  number  of 
propane  gas  dealers  are  small  businesses 
that  serve  nearby  customers  (no  more 
than  50  miles  from  the  dealer's  business 
location).  Carriers  of  LPG  that  operate 
cargo  tanks  solely  within  one  state  are 
not  directly  subject  to  the  HMR  until 
October  1,  1998.  49  CFR  171.1(a)(1).  as 
adopted  September  22,  1997  (62  FR 
49560,  49566).  However,  both  intrastate 
and  interstate  motor  carriers  that  deliver 
propane  within  Nassau  County  are 
subject  to  the  substantive  requirements 
in  the  H^R  because  New  York  has 
adopted  the  HMR  as  State  law  with 
respect  to  the  "classification, 
description,  packaging,  marking, 
labehng,  preparing,  handling  and 
transporting  all  hazardous  materials." 
17  New  York  Codes,  Rules  and 
Regulations  507.4(a)(l)(i). 

C.  Preemption  under  Federal  hazardous 
material  transportation  law 

Section  5125  of  Title  49  U.S.C. 
contains  several  preemption  provisions 
that  are  relevant  to  NYPGA's 
application.  Subsection  (a)  provides 
that — in  the  absence  of  a  waiver  of 
preemption  by  DOT  under  §  5125(e)  or 
specific  authority  in  another  Federal 
law— a  requirement  of  a  State,  political 
subdivision  of  a  State,  or  Indian  tribe  is 
preempted  if 

(1)  complying  with  a  requirement  of  the 
State,  political  subdivision  or  tribe  and  a 
requirement  of  this  chapter  or  a  regulation 
issued  under  this  chapter  is  not  possible;  or 


(2)  the  requirement  of  the  State,  political 
subdivision,  or  Indian  tribe,  as  applied  or 
enforced,  is  an  obstacle  to  the  accomplishing 
and  carrying  out  this  chapter  or  a  regulation 
prescribed  under  this  chapter. 

These  two  paragraphs  set  forth  the 
"dual  compliance"  and  "obstacle" 
criteria  which  RSPA  had  applied  in 
issuing  inconsistency  rulings  prior  to 
1990,  under  the  original  preemption 
provision  in  the  Hazardous  Materials 
Transportation  Act  (HMTA).  Pub.  L.  93- 
633  §  112(a).  88  Stat.  2161  (1975).  The 
dual  compliance  and  obstacle  criteria 
are  based  on  U.S.  Supreme  Court 
decisions  on  preemption.  Mines  v. 
Davidowitz.  312  U.S.  52  (1941);  Florida 
Lime  &-  Avocado  Growers,  Inc.  v.  Paul, 
373  U.S.  132  (1963);  Ray  v.  Atlantic 
Richfield.  Inc..  435  U.S.  151  (1978). 

Subsection  (b)(1)  of  49  U.S.C.  5125 
provides  that  a  non-Federal  requirement 
about  any  of  the  following  subjects,  that 
is  not  "substantively  the  same  as"  a 
provision  of  Federal  hazardous  material 
transportation  law  or  a  regulation 
prescribed  under  that  law,  is  preempted 
unless  it  is  authorized  by  another 
Federal  law  or  DOT  grants  a  waiver  of 
preemption: 

(A)  the  designation,  description,  and 
classification  of  hazardous  material. 

(B)  the  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material. 

(C)  the  preparation,  execution,  and  use  of 
shipping  documents  related  to  hazardous 
material  and  requirements  related  to  the 
number,  contents,  and  placement  of  those 
documents. 

(D)  the  written  notification,  recording,  and 
reporting  of  the  unintentional  release  in 
transportation  of  hazardous  material. 

(E)  the  design,  manufacturing,  fabricating, 
marking,  maintenance,  reconditioning, 
repairing,  or  testing  of  a  packaging  or  a 
container  represented,  marked,  certified,  or 
sold  as  qualified  for  use  in  transporting 
hazardous  material. 

To  be  "substantively  the  same,"  the 
non-Federal  requirement  must 
"conform!]  in  every  significant  respect 
to  the  Federal  requirement.  Editorial 
and  other  similar  de  minimis  changes 
are  permitted."  49  CFR  107.202(d). 

Subsection  (g)(1)  of  49  U.S.C.  5125 
provides  that  a  State,  political 
subdivision,  or  Indian  tribe  may 

impose  a  fee  related  to  transporting 
hazardous  material  only  if  the  fee  is  fair  and 
used  for  a  purpose  relating  to  transporting 
hazardous  material,  including  enforcement 
and  planning,  developing,  and  maintaining  a 
capability  for  emergency  response. 

These  preemption  provisions  in  49 
U.S.C.  5125  carry  out  Congress's  view 
that  a  single  body  of  uniform  Federal 
regulations  promotes  safety  in  the 
transportation  of  hazardous  materials.  In 
considering  the  HMTA.  the  Senate 


Commerce  Committee  "endorse[d]  the 
principle  of  preemption  in  order  to 
preclude  a  multiplicity  of  State  and 
local  regulations  and  the  potential  for 
varying  as  well  as  conflicting 
regulations  in  the  area  of  hazardous 
materials  transportation."  S.  Rep.  No. 
1102.  93rd  Cong.  2nd  Sess.  37  (1974). 
When  it  amended  the  HMTA  in  1990, 
Congress  specifically  found  that: 

(3)  many  States  and  localities  have  enacted 
laws  and  regulations  which  vary  from 
Federal  laws  and  regulations  pertaining  to 
the  transportation  of  hazardous  materials, 
thereby  creating  the  potential  for 
unreasonable  hazards  in  other  jurisdictions 
and  confounding  shippers  and  carriers  which 
attempt  to  comply  with  multiple  and 
conflicting  registration,  permitting,  routing, 
notification,  and  other  regulatory 
requirements, 

(4)  because  of  the  potential  risks  to  life, 
property,  and  the  environment  posed  by 
unintentional  releases  of  hazardous 
materials,  consistency  in  laws  and 
regulations  governing  the  transportation  of 
hazardous  materials  is  necessary  and 
desirable, 

(5)  in  order  to  achieve  greater  uniformity 
and  to  promote  the  public  health,  welfare, 
and  safety  at  all  levels.  Federal  standards  for 
regulating  the  transportation  of  hazardous 
materials  in  intrastate,  interstate,  and  foreign 
commerce  are  necessary  and  desirable. 

Pub.  L.  101-615  §2,  104  Stat.  3244.  A 
Federal  Court  of  Appeals  has  affirmed 
that  uniformity  was  the  "linchpin"  in 
the  design  of  the  HMTA,  including  the 
1990  amendments  which  expanded  the 
preemption  provisions.  Colorado  Pub. 
Util.  Comm'n  v.  Harmon.  951  F.2d  1571, 
1575  (10th  Cir.  1991).  (In  1994,  the 
HMTA  was  revised,  codified  and 
enacted  "without  substantive  change," 
at  49  U.S.C.  Chapter  51.  Pub.  L.  103- 
272,  108  Stat.  745.) 

Under  49  U.S.C.  5125(d)(1),  any 
directly  affected  person  may  apply  to 
the  Secretary  of  Transportation  for  a 
determination  whether  a  State,  political 
subdivision  or  Indian  tribe  requirement 
is  preempted.  The  Secretary  of 
Transportation  has  delegated  to  RSPA 
the  authority  to  make  determinations  of 
preemption,  except  for  those  concerning 
highway  routing  which  have  been 
delegated  to  FHWA.  49  CFR  1.53(b). 
Under  RSPA's  regulations,  preemption 
determinations  are  issued  by  RSPA's 
Associate  Administrator  for  Hazardous 
Materials  Safety.  49  CFR  107.209(a). 
This  administrative  determination  has 
replaced  RSPA's  process  for  issuing 
inconsistency  rulings. 

Section  5125(d)(1)  requires  that  notice 
of  an  application  for  a  preemption 
determination  must  be  published  in  the 
Federal  Register.  Following  the  receipt 
and  consideration  of  written  comments, 
RSPA  publishes  its  determination  in  the 


Federal  Register.  See  49  C.F.R. 
107.209(d).  A  short  period  of  time  is 
allowed  for  filing  petitions  for 
reconsideration.  49  C.F.R.  107.211.  Any 
party  to  the  proceeding  may  seek 
judicial  review  in  a  Federal  district 
court.  49  U.S.C.  5125(f). 

Preemption  determinations  do  not 
address  issues  of  preemption  arising 
under  the  Commerce  Clause  of  the 
Constitution  or  under  statutes  other 
than  the  Federal  hazardous  material 
transportation  law  unless  it  is  necessary 
to  do  so  in  order  to  determine  whether 
a  requirement  is  authorized  by  another 
Federal  law.  A  State,  local  or  Indian 
tribe  requirement  is  not  authorized  by 
another  Federal  law  merely  because  it  is 
not  preempted  by  another  Federal 
statute.  Colorado  Pub.  Util.  Comm'n  v. 
Harmon,  above,  951  F.2d  at  1581  n.lO. 

In  making  preemption  determinations 
under  49  U.S.C.  5125(d),  RSPA  is 
guided  by  the  principles  emd  policy  set 
forth  in  Executive  Order  No.  12612, 
entitled  "Federalism"  (52  FR  41685, 
Oct.  30, 1987).  Section  4(a)  of  that 
Executive  Order  authorizes  preemption 
of  State  laws  only  when  a  statute 
contains  an  express  preemption 
provision,  there  is  other  firm  and 
palpable  evidence  of  Congressional 
intent  to  preempt,  or  the  exercise  of 
State  authority  directly  conflicts  with 
the  exercise  of  Federal  authority. 
Section  5125  contains  express 
preemption  provisions,  which  RSPA  has 
implemented  through  its  regulations. 

II.  Discussion 

A.  Permits 

NYPGA  and  other  commenters  argue 
that  Nassau  County's  permit 
requirement  constitutes  an  "obstacle"  to 
transportation  because  there  is  a  delay 
in  the  time  necessary  to  undergo  an 
inspection  and  pay  the  permit  fee. 
NYPGA  and  others  also  contend  that  the 
fee  for  issuance  of  a  permit  (as  well  as 
a  certificate  of  fitness)  is  "inherently 
ujifair"  as  a  "flat  tax"  which  violates  the 
Commerce  Clause  of  the  Constitution, 
because  "a  one-time  entrant  to  [Nassau 
County)  from  any  jurisdiction,  would 
pay  the  same  as  a  frequent  entrant." 
NYPGA  further  states  that  the  permit 
sticker  is  "a  separate  labeling 
requirement  of  a  hazardous  material  and 
should  be  preempted,  per  se,  as  a 
covered  subject."  In  rebuttal  comments, 
it  states  that  the  sticker  "is  an  additional 
label  and  causes  delay." 

NYPGA  argues  in  its  application  that, 
because  inspections  are  scheduled  for 
only  two  days  each  month,  a  new 
vehicle  that  meets  all  Federal  and  State 
requirements  is  "unusable  until  a 
[Nassau  County]  inspection  can  be 


performed."  NYPGA  states  that  an  "out- 
of-state  carrier  who  attempted  to  deliver 
propane  to  a  customer"  in  Nassau 
County  could  not  obtain  the  required 
permit  "without  violating  the 
'unnecessary  delay'  standard." 
According  to  NYPGA,  "[bjecause  both 
the  driver  and  vehicle  are  unavailable 
for  long  periods  of  time,  the  effect  of  the 

inspection  is  to  cause  imnecessary  delay 

*   *   *" 

The  focus  of  NYPGA's  application 
and  many  of  the  comments,  however, 
appears  to  be  the  delay  experienced  by 
a  propane  delivery  company  in  being 
able  to  compete  or  do  business  within 
Nassau  County — rather  than  any  delay 
in  the  transportation  of  trucks  loaded 
with  propane.  Star-Lite  (a  member  of 
NYPGA)  states  that  it  placed  a  new 
vehicle  in  service  "prior  to  the  two 
monthly  available  inspection  days"  and 
that,  "[fjrom  the  date  of  purchase  this 
vehicle  would  have  been  unavailable  for 
delivery  to  customers  pending  such 
local  inspection  for  a  period  of  at  least 
10  days."  Star-Lite  complains  that  the 
"inconvenience,  costs  and  delays" 
amount  to  an  "obstacle  to 
transportation. ' ' 

In  a  similar  fashion,  NYSNfTA  states 
that  its  members  "transport  propane  in 
bulk  and  on  rack  trucks  to  the  area  of 
New  York  State  in  and  around  Nassau 
County,  but  are  effectively  prevented 
from  entering  this  market  due  to  the 
subject  ordinance."  According  to 
NYSMTA,  Nassau  County's  inspection 
requirements  are  "redundant  to  state- 
enforced  Federal  requirements  of  title 
49,"  and  "effectively  bar  any  company 
not  Registered  and  not  regularly 
engaged  in  delivering  to  Nassau  County 
from  bidding  on  any  transportation  of 
propane  to  Nassau  regeirdless  of  the 
origin  of  that  product  and  despite 
meeting  all  federal  and  state 
requirements  of  Title  49."  Congressman 
Solomon  (who  represents  a  district  in 
upstate  New  York  including  Saratoga 
Springs  and  Lake  Placid)  states  that  one 
of  his  constituents  "cannot  deliver 
propane  *   *  *  to  points  in  Nassau 
County." 

NPGA  complains  that 

A  company  who  might  be  shipping  a 
hazardous  material  to  or  from  Nassau  County 
by  motor  vehicle  (common  or  private)  would 
have  to  anticipate  its  transf>ortation  needs  by 
as  much  as  a  full  year  in  advance  in  order 
for  that  particular  vehicle  to  be  insf>ected  and 
"licensed"  for  operation  in  the  county.  Such 
inspections  are  an  undue  and  unwarranted 
interference  in  interstate  commerce,  at  the 
very  least,  and  would  actually  have  a  very 
similar  effect  upon  intrastate  transportation 
of  hazardous  materials. 

Unlike  other  commenters,  NTTC 
recognizes  a  difference  in  the 


application  of  Nassau  County's  permit 
requirements  to  "motor  carriers  who 
operate  entirely  within  its  jurisdiction" 
as  opposed  to  a 

a  motor  carrier,  domiciled  in  New  England, 
the  Middle  Atlantic  States,  etc.  [that]  may  be 
comjjelled  to  make  one  or  more  deliveries  to 
NC  (Nassau  County]  on  an  emergency  or  non- 
scheduled  basis.  Absent  extraordinary' 
measures,  it  is  likely  that  such  a  carrier  will 
be  in  violation  of  the  ordinance  upon  entry 
into  that  jurisdiction  or  the  carrier  will  have 
to  delay  transportation  services  until  the  NC 
"process"  has  been  completed. 

Nassau  County  denies  that  there  is 
any  inherent  delay  in  applying  its 
permit  requirements  to  trucks  that 
deliver  propane  within  the  County,  even 
by  a  truck  dispatched  from  outside  of 
the  County.  The  County  reiterates  that 
its  requirements  do  not  apply  to 
vehicles  that  travel  through  the  County 
without  making  deliveries.  It  asserts  that 
it  does  not  require  that  the  vehicle  be 
loaded  with  propane  during  an 
inspection,  so  that  there  is  no 
"uimecessary  delay"  in  the 
transportation  of  hazardous  materials. 

The  County  also  states  that  the  "two 
day  a  month  schedule  is  flexible  and 
does  not  apply  to  new  vehicles." 
According  to  an  attached  affidavit  of  its 
Supervising  Fire  Inspector:  vehicles 
with  less  than  1,000  miles  receive  only 
a  "modified"  inspection,  that  "does  not 
have  to  be  during  the  regular  inspection 
times  and  is  at  the  owner's 
convenience";  additional  inspection 
days  are  scheduled  "when  the  number 
of  vehicles  warrant  or  the  vehicle's 
owner  presents  exigent  circumstances 
requiring  an  alternate  date";  the  Fire 
E)epartment  has  "on  occasion  made 
inspections  when  requested  at  the 
owner's  location";  and  out-of-state 
carriers 

would  normally  be  given  a  warning  before 
enforcement  actions  are  initiated.  Special 
arrangements  are  also  set  up  to  accommodate 
these  carriers  by  allowing  inspections  at 
other  than  normal  hours. 

In  rebuttal  comments,  NYPGA  takes 
issue  with  the  Coimty's  asserted 
flexibility  in  arranging  inspections,  but 
it  does  not  establish  that  there  have 
been  actual  delays  in  the  delivery  of 
propane  to  or  within  Nassau  Coimty. 

In  PI>-4(R),  RSPA  considered 
CaUfomia's  registration  and  inspection 
program  applicable  to  cargo  tanks  and 
portable  tanks  transporting  flammable 
and  combustible  liquids.  California 
Requirements  Applicable  to  Cargo 
Tanks  Transporting  Flammable  and 
Combustible  Liquids,  58  FR  48933 
(Sept.  20,  1993),  decision  on  petition  for 
reconsideration.  60  FR  8800  (Feb.  15. 
1995).  Among  other  matters,  California 
required  (1)  annual  registration  of  these 
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tanks,  (2)  an  inspection  once  a  year 
within  30  days  of  notification,  and  (3) 
placement  on  the  tank  itself  of  a  metal 
identification  plate,  a  State  "CT 
number,"  and  a  label  certifying  that  the 
tank  had  passed  inspection  and  is 
registered.  The  appHcant  and  others 
provided  evidence  that,  while  the 
California  Highway  Patrol  (CHP)  was 
able  to  promptly  inspect  some  tanks 
arriving  at  a  port-of-entry  location  on  a 
main  highway  near  the  State  border,  the 
transportation  of  other  tanks  entering 
California  loaded  with  hazardous 
materials  had  been  interrupted  for  hours 
or  days  before  an  inspector  could  arrive 
to  perform  the  required  inspection.  58 
FR  at  48940^1. 

In  its  decision,  RSPA  noted  that  "it 
has  encouraged  States  and  local 
governments  to  adopt  and  enforce  the 
requirements  in  the  HMR,  'through  both 
periodic  and  roadside  spot 
inspections.""  58  FR  at  48940  (quoting 
from  WPD-1,  57  FR  23278,  23295  (June 
2,  1992)).  However,  RSPA  found  that 
State  and  local  inspections  must  be 
carried  out  in  a  manner  that  does  not 
conflict  with  the  requirement  currently 
set  forth  at  49  CFR  177.800(d)  that 

All  shipments  of  hazardous  materials  must 
be  transported  without  unnecessary  delay, 
from  and  including  the  time  of 
commencement  of  the  loading  of  the 
hazardous  material  until  its  final  unloading 
at  destination. 

(Until  October  1,  1996,  this  requirement 
was  contained  in  §  177.853(a).) 

In  PEM(R),  RSPA  discussed  the 
purpose  and  its  prior  analyses  of  the 
HMR's  prohibition  against  "unnecessary 
delay."  It  referred  to  three  early 
inconsistency  rulings  including  IR-2,  44 
FR  75566,  75571  (Dec.  20.  1979), 
decision  on  appeal.  45  FR  71881  (Oct. 
30,  1980).  where  it  had  stated: 

The  manifest  purpose  of  the  HMTA  and 
the  Hazardous  Materials  Regulations  is  safety 
in  the  transportation  of  hazardous  materials. 
Delay  in  such  transportation  is  incongruous 
with  safe  transportation.  Given  that  the 
materials  are  hazardous  and  that  their 
transportation  is  not  risk-free,  it  is  an 
important  safety  asf>ect  of  the  transportation 
that  the  time  between  loading  and  unloading 
be  minimized. 

Quoted  in  PD-4(R),  58  FR  at  48939- 
40.  RSPA  noted  that  "non-Federal 
registration  and  inspection 
requirements,  by  themselves,  do  not 
inevitably  have  the  potential  for 
unnecessary  delay  proscribed  in"  the 
HMR.  58  FR  at  48940.  RSPA  also 
pointed  out  that  an  unnecessary  delay 
was  not  presented  by  "the  minimal 
increase  in  travel  time  when  an 
inspection  is  actually  being  conducted, 
or  the  vehicle  is  waiting  its  'turn'  for  an 
inspector  to  finish  inspecting  another 


vehicle  that  arrived  earlier  at  the  same 
facility.'"'  58  FR  at  48941.  However, 
there  was  an  unnecessary  delay  when 
tanks  loaded  with  hazardous  materials 
"must  be  held  for  inspection  for  two  to 
three  days  *   *   *  or  as  long  as  five  days" 
until  an  inspector  could  arrive.  Id. 
Accordingly,  RSPA  held  that  Federal 
hazardous  material  transportation  law 
preempted  California's  inspection 
requirement 

because,  as  applied  and  enforced,  that 
requirement  causes  unnecesseiry  delays  and 
is  an  obstacle  to  the  accomplishment  and 
execution  of  the  HMR.  California  is  free,  and 
is  encouraged,  to  conduct  inspections  of 
cargo  tanks  and  portable  tanks  at  [ports  of 
entry],  other  roadside  inspection  locations, 
and  terminals.  However,  it  may  not  require 
an  inspection  as  a  condition  of  traveling  on 
California's  roads  when  the  inspection 
cannot  be  conducted  without  delay  because 
an  inspector  must  come  to  the  place  of 
inspection  from  another  location. 

Id. 

In  its  decision  on  CHP's  petition  for 
reconsideration,  RSPA  emphasized  that 
its  holding  was  "a  narrow  one,"  and 
stated  that,  "[ijf  and  when  California 
eliminates  the  unreasonable  delays  in 
its  inspection  program,  that  requirement 
will  no  longer  be  preempted."  60  FR  at 
8803.  RSPA  also  noted  that  tanks  that 
are  "based"  within  the  State  and  "never 
leave  California  would  not  experience 
delays  associated  with  entering  the  State 
or  being  rerouted  around  California."  Id. 

In  PD-4(R),  RSPA  also  found  that  the 
annual  registration  requirement, 
including  payment  of  a  registration  fee, 
was  not  preempted  because  there  was 
no  evidence  that  the  registration  process 
produced  any  delays,  separate  from  the 
wait  for  an  inspection  to  be  conducted. 
58  FR  at  48940.  RSPA  hirther  found  that 
Federal  law  preempted  California's 
requirements  for  a  metal  specification 
plate,  the  CT  number,  and  the 
certification  label  on  the  tank  itself, 
because  they  were  not  "substantively 
the  same  as"  requirements  in  the  HMR 
concerning  the  "marking  ...  of 
hazardous  material,"  and  the  "marking 
...  of  a  package  or  container,  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  material."  See  58  FR  at 
48937.  In  its  decision  on  CHP's  petition 
for  reconsideration,  RSPA  noted  that  a 
different  standard  might  apply  in 
determining  whether  Federal  hazardous 
material  transportation  law  preempts  a 
registration  document  required  to  be 
carried  in  a  vehicle  (rather  than  marked 
directly  on  the  hazardous  materials 
container): 

A  requirement  to  carry  additional 
documentation  on  a  vehicle  transporting 


hazardous  materials,  beyond  that  required  in 
the  HMR.  may  create  an  obstacle  to  the 
accomplishment  and  execution  of  the  Federal 
hazardous  material  transportation  law  and 
the  HMR.  See  Colorado  Pub.  Util.  Comm'n  v. 
Harmon.  951  F.2d  1571.  1581  (10th  Cir. 
1991). 

As  stated  in  Section  I.B.,  above,  RSPA 
understands  that  most  propane  gas 
dealers  serve  customers  within  50  miles 
of  their  principal  places  of  business. 
Those  companies  located  within  Nassau 
County,  and  many  others  located 
nearby,  should  have  adequate  time  to 
plan  for  and  undergo  inspections 
without  disrupting  actual  deliveries 
within  Nassau  County.  With  respect  to 
loaded  trucks  that  may  arrive  from 
outside  of  Nassau  County  (in  an 
emergency  or  otherwise),  it  is  uncertain 
whether  the  County  is  able  to  conduct 
inspections,  collect  fees,  and  issue 
permits — or  waive  these  requirements — 
without  causing  those  trucks  to  wait 
unnecessarily.  So  long  as  the  County 
does  not  cause  the  loaded  truck  to  wait 
for  a  permit  to  be  issued,  there  will  be 
no  unnecessary  delay  in  the 
transportation  of  hazardous  materials. 
The  present  record  lacks  information  to 
show  that  Nassau  County's  permit 
requirement,  as  applied  and  enforced, 
actually  results  in  "unnecessary  delays" 
in  deliveries  of  propane  within  the 
County. 

With  respect  to  the  permit  fee,  the 
County's  Supervising  Fire  Inspector 
states  that  the  fee  covers  the  cost  of 
conducting  the  inspection  and  actually 
issuing  the  permit.  He  states  that, 
because  "it  takes  less  time  to  reinspect 
a  truck  for  a  renewal  permit,"  the  fee  is 
$75  for  a  renewal  permit,  rather  than 
$150  for  an  initial  permit.  He  also  states 
that  the  fees  collected  "do  not  fully 
cover  the  cost  of  administering  the  tests 
or  performing  the  inspection,"  because 
the  County  "collects  less  than  $70,000 
in  LP  Gas  fees  annually  and  spends  over 
$70,000  in  LP  related  administration," 
without  considering  the  costs  of  either 
the  County's  hazardous  materials 
emergency  response  team  or  the 
personnel  and  equipment  "necessary  to 
administer  and  enforce  the  Hazardous 
Material  laws  and  regulations." 

Because  the  permit  fee  is  not  applied 
to  all  trucks  that  transport  propane 
within  Nassau  County,  but  only  to  those 
that  deliver  propane  within  the  County, 
and  the  amount  of  the  fee  is  related  in 
some  measure  to  the  work  involved  in 
conducting  the  required  inspection,  this 
fee  appears  more  like  a  user  fee  than  a 
tax.  According  to  the  U.S.  Court  of 
Appeals  for  the  Fourth  Circuit,  user  fees 
are  to  be  distinguished  from  taxes,  so 
long  as  they  "reflect  a  fair,  if  imperfect, 
approximation  of  the  cost  of  using  state 
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facilities  for  the  taxpayer's  benefit, 

*  *   *  [and  are]  not  *   •  *  excessive  in 
relation  to  the  costs  incurred  by  the 
taxing  authorities."  Center  for  Auto 
Safety  V.  Athry.  37  F.3d  139,  142  (1994), 
cert,  denied.  514  U.S.  1036  (1995). 
citing  Evansville-Vanderburgh  Airport 
Auth.  District  v.  Delta  Airlines,  405  U.S. 
707.  717-20  (1972).  In  this  case,  no 
party  has  shown  that  the  permit  fees  fail 
this  standard.  There  is  no  other 
information  to  show  that  the  permit  fee 
is  "unfair"  or  that  the  fees  collected  are 
not  used  for  purposes  that  do  not  relate 
to  the  transportation  of  hazardous 
material. 

According  to  the  County,  the  permit 
sticker  must  be  placed  on  the  fender  or 
door  of  the  vehicle,  and  not  on  the  cargo 
tank  itself;  otherwise,  there  is  no 
requirement  to  carry  any  paperwork  on 
the  vehicle.  Because  the  sticker  is  not 
placed  on  the  hazardous  materied  itself 
(or  its  container),  it  is  not  a  "marking 

*  *  *  of  hazardous  material."  49  U.S.C. 
5125(b)(1)(B).  There  is  no  evidence 
showing  that  placing  this  sticker  on  the 
vehicle  results  in  any  unnecessary 
delay,  or  that  the  requirement  for 
affixing  the  permit  sticker,  as  applied  or 
enforced,  is  otherwise  an  obstacle  to 
accomplishing  and  carrying  out  Federal 
hazardous  material  transportation  law 
or  the  HMR. 

For  these  reasons.  RSPA  cannot  find 
that  Federal  hazardous  materials 
transportation  law  preempts  Sections 
6.7(A)  and  (B)  of  Nassau  County 
Ordinance  No.  344-1979. 

B.  Certificate  of  fitness 

NYPGA  asserts  that  the  certificate  of 
fitness  is  a  second  driver's  license 
required  by  Nassau  County  that  is 
prohibited  under  FHWA's  regulations 
concerning  commercial  driver's  licenses 
(see  49  CFR  383.21(a))  and.  accordingly, 
preempted  under  both  the  "dual 
compliance"  and  "obstacle"  standards 
in  49  U.S.C.  5125(a).  It  also  contends 
that  Nassau  County's  requirement  for  a 
certificate  of  fitness  conflicts  with  49 
CFR  172.701.  which  allows  a  State, 
rather  than  a  political  subdivision,  to 
impose  more  stringent  training 
requirements  on  drivers  who  are 
domiciled  within  the  State. 

Nl'iC  appears  to  object  to  the 
requirement  for  a  certificate  of  fitness 
only  as  applied  to  non-residents  of 
Nassau  County.  It  contends  that  "the 
process  to  obtain  a  'certificate'  produces 
unnecessary  delay"  because  of  the  time 
necessary  to  obtain  a  medical  certificate, 
prepare  the  notarized  statement,  obtain 
a  color  photograph,  pass  a  written 
examination,  and  then  wait  for  the 
County  to  process  the  application  and 
issue  the  certificate.  NTTC  also  states 


that  the  requirement  for  a  certificate  of 
fitness  is  redundant  with  the  training 
requirements  in  the  HMR  and  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSR),  49  CFR  Parts 
350-399,  and  that,  if  County  officials 
believe  that  the  Federal  requirements 
are  deficient,  they  should  petition  DOT 
for  new  Federal  standards. 

Nassau  County  states  that  its 
certificate  of  fitness  is  not  a  driver's 
license  because  the  driver  need  not  be 
certified;  "[d]riving  skills  are  not 
tested,"  and  only  the  person  who  fills 
the  customer's  tank  or  otherwise 
transfers  propane  needs  to  hold  a 
certificate;  "[tjhe  recipient,  usually  the 
yard  or  retail/commercial  center  can 
have  their  employee  certified  and  no 
driver  need  be  involved  if  he  neither 
transfers  or  fills  where  LP  Gas  is  sold." 
The  County  also  argues  that  its 
certificate  of  fitness  program  is  not 
"training."  and  that  49  CFR  172.701 
does  not  prohibit  this  requirement 
because  the  limitation  in  that  section  of 
the  HMR  "deals  with  minimum  training 
requirement  for  drivers." 

However.  Nassau  Coimty  does  not 
dispute  the  statement  of  NYPGA  that,  in 
actual  practice,  the  vehicle  driver 
performs  the  transfer  of  propane  into  a 
customer's  tank,  so  that  the  requirement 
for  a  certificate  of  fitness  is  applied  to. 
and  enforced  against,  persons  who  drive 
motor  vehicles.  NYPGA  stated  in 
rebuttal  that  the  certificate  of  fitness  is 
a  second  driver's  license  because,  in 
practice,  "the  driver  and  the  person 
doing  the  transfer"  are  the  same 
individual,  and  the  driver  needs  the 
certificate  "to  complete  the  delivery  or 
'sale'."  NYPGA  also  noted  that  the 
persons  required  to  hold  a  certificate  of 
fitness  are  clearly  covered  by  the  HMR's 
training  requirements,  because  a 
"hazmat  employee"  includes  an 
individual  who  "loads,  unloads,  or 
handles  hazardous  material."  49  U.S.C. 
5102(3)(C)(i). 

By  prescribing  only  "minimum 
training  requirements  for  the 
transportation  of  hazardous  materials," 
49  CFR  172.701.  that  section  in  the 
HMR  does  not.  in  itself,  preclude  States 
or  other  governmental  bodies  from 
requiring  additional  training  of  hazmat 
employees  generally.  The  one  condition 
that  §  172.701  places  on  non-Federal 
training  requirements  is  that 

For  motor  vehicle  drivers,  however,  a  State 
may  impnjse  more  stringent  training 
requirements  only  if  those  requirements — 

(a)  Do  not  conflict  with  the  training 
requirements  in  [49  CFR  Part  172]  and  in  Part 
177  *    *    *; and 

(b)  Apply  only  to  drivers  domiciled  in  that 
State. 


In  proposing  the  training 
requirements  in  rulemaking  docket  No. 
HM-126F.  RSPA  explained  that  it 
intended 

to  restrict  its  preemption  of  state  law  to  the 
minimum  level  necessar>'  to  achieve  the 
objectives  of  the  Hazardous  Materials 
Transportation  Act  (HMTA)  and  the  HMR. 

However,  RSPA  views  these  prof>osed 
training  requirements,  insofar  as  they  apply 
to  drivers  engaged  in  the  highway 
transportation  of  hazardous  materials,  as 
minimum  requirements  which  a  state  may 
exceed  only  if  its  greater  requirements  do  not 
directly  conflict  with  the  HMR  requirements 
and  apply  only  to  individuals  domiciled 
within  that  state. 

54  FR  31144,  31147  (July  26.  1989)  In 
the  preamble  to  the  final  rule,  RSPA 
further  explained  that 

Although  the  preemption  language  does 
allow  States  to  impose  more  stringent 
requirements  on  drivers  of  vehicles 
transporting  hazardous  materials  by  highway, 
it  is  not  an  unlimited  authority.  The  language 
recognizes  the  traditional  regulation  by  States 
of  their  own  registered  drivers,  particularly 
through  drivers'  licensing  requirements  and 
procedures.  However,  the  language  does  not 
authorize  States  to  LmfXJse  requirements  on 
non-residents  and  also  does  not  authorize 
other  governmental  agencies  to  impose 
requirements. 

57  FR  20944,  20947  (May  5,  1992). 

Section  6.8  of  Ordinance  344-1979 
specifies  that,  to  obtain  a  certificate  of 
fitness,  the  applicant  must  demonstrate 
proof  of  qualifications  and  physical 
competence,  and  pass  written  and 
practical  tests  regarding  the  "use, 
makeup  and  handling"  of  LPG.  This 
falls  within  the  definition  of  "training" 
in  49  CFR  172.700(b).  as  including  the 
recognition  and  identification  of 
hazardous  materials,  "knowledge  of 
specific  requirements  *   *   *  applicable 
to  functions  performed  by  the  employee, 
•   *   *  and  knowledge  of  emergency 
response  information,  self-protection 
measures  and  accident  prevention 
methods  and  procedures." 

To  the  extent  that  the  knowledge 
required  for  a  certificate  of  fitness 
duplicates  hazmat  training  required  by 
the  HMR,  as  NTTC  contends,  Nassau 
County  may  adopt  as  local  law  and 
enforce  the  training  requirements  in  the 
HMR  against  all  persons  who  deliver 
propane  within  the  County.  If  Nassau 
County  believes  that  more  should  be 
required  than  under  the  HMR,  it  may 
encourage  State  officials  to  apply 
additional  training  requirements  to 
drivers  who  are  residents  of  New  York 
State,  or  it  may  petition  RSPA  to  adopt 
more  specific  standards  for  drivers. 
However,  Nassau  County's  requirement 
for  a  certificate  of  fitness  in  order  to 
deliver  propane  within  the  County  is  an 
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obstacle  to  accomplishing  and  carrying 
out  the  HMR  because  that  requirement 
applies  more  stringent  training 
requirements  to  drivers  of  motor 
vehicles. 

For  this  reason,  49  U.S.C.  5125(a)(2) 
preempts  Nassau  County's  requirement 
-     for  a  certificate  of  fitness  insofar  as  that 
requirement  is  applied  to  a  motor 
vehicle  driver  who  sells  or  delivers  LPG. 
However,  this  requirement  is  not 
preempted  with  respect  to  persons  who 
sell  or  transfer  LPG  but  do  not  drive  the 
motor  vehicle  from  which  (or  to  which) 
the  LPG  is  transferred. 

m.  Ruling 

Federal  hazardous  material 
transportation  law  preempts  the 
requirement  in  Section  6.8  of  Nassau 
County.  New  York  Ordinance  No.  344- 
1979  for  a  certificate  of  fitness,  insofar 
as  that  requirement  is  applied  to  a  motor 
vehicle  driver  who  sells  or  delivers  LPG, 
because  Section  6.8  imposes  on  drivers 
of  motor  vehicles  used  to  deliver  LPG 
more  stringent  training  requirements 
than  provided  in  the  HMR. 

The  application  and  comments 
submitted  in  this  proceeding  do  not 
contain  sufficient  information  to  find 
that  the  requirement  for  a  permit  in 
Sections  6.7(A)  and  (B),  as  applied  and 
enforced,  creates  an  obstacle  to 
accomplishing  and  carrying  out  Federal 
hazardous  material  transportation  law 
or  the  HMR.  The  record  does  not 
support  findings  that  the  requirement 
for  a  permit  causes  an  unnecessary 
delay  in  the  transportation  of  hazardous 
materials;  that  the  permit  fee  is  unfair  or 
used  for  purposes  other  than  relating  to 
transporting  hazardous  materials;  or  that 
the  permit  sticker  is  a  labeling  or 
marking  of  hazardous  material. 

rv.  Petition  for  Reconsideration/ 
Judicial  Review 

In  accordance  with  49  CFR 
107.211(a),  "[alny  person  aggrieved"  by 
this  decision  may  file  a  petition  for 
reconsideration  within  20  days  of 
service  of  this  decision.  Any  party  to 
this  proceeding  may  seek  review  of 
RSPA's  decision  "in  an  appropriate 
district  court  of  the  United  States  .  .  . 
not  later  than  60  days  after  the  decision 
becomes  final."  49  U.S.C.  5125(f). 

This  decision  will  become  RSPA's 
final  decision  20  days  after  service  if  no 
petition  for  reconsideration  is  filed 
within  that  time.  The  filing  of  a  petition 
for  reconsideration  is  not  a  prerequisite 
to  seeking  judicial  review  of  this 
decision  under  49  U.S.C.  5125(f). 

If  a  petition  for  reconsideration  of  this 
decision  is  filed  within  20  days  of 
service,  the  action  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 


Safety  on  the  petition  for 
reconsideration  will  be  RSPA's  final 
decision.  49  CFR  107.211(d). 

Issued  in  Washington,  D.C.  on  August  17, 
1998. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  98-22745  Filed  8-24-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Quarterly  Performance  Review  Meeting 
on  The  Contract  "Detection  of 
Mechanical  Damage  in  Pipelines" 
(Contract  DTRS-56-96-C-0010) 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Notice  of  meeting. 

summary:  RSPA  invites  the  pipeline 
industry,  in-line  inspection  ("smart 
pig")  vendors,  and  the  general  public  to 
the  next  quarterly  performance  review 
meeting  of  progress  on  the  contract 
"Detection  of  Mechanical  Damage  in 
Pipelines."  The  meeting  is  open  to 
anyone,  and  no  registration  is  required. 
This  contract  is  being  performed  by 
Battelle  Memorial  Institute  (Battelle), 
along  with  the  Southwest  Research 
Institute,  and  Iowa  State  University.  The 
contract  is  a  research  and  development 
contract  to  develop  electromagnetic  in- 
line inspection  technologies  to  detect 
and  characterize  mechanical  damage 
and  stress  corrosion  cracking.  The 
meeting  will  cover  a  review  of  the 
overall  project  plan,  the  status  of  the 
contract  tasks,  progress  made  during  the 
past  quarter,  and  projected  activity  for 
the  next  quarter. 

DATES:  The  next  quarterly  performance 
review  meeting  will  be  held  on 
Wednesday,  September  23,  1998, 
beginning  at  1:00  p.m.  and  ending 
around  5.00  p.m. 
ADDRESSES:  The  quarterly  review 
meeting  will  be  held  at  The  Hotel 
Allegro.  171  West  Randolph.  Chicago, 
Illinois  60601.  The  hotel's  telephone 
number  is  (312)  236-0123. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lloyd  W.  Ulrich,  Contracting  Officer's 
Technical  Representative,  Office  of 
Pipeline  Safety,  telephone:  (202)  366- 
4556,  FAX:  (202)  366-4566,  e-mail: 
lloyd.ulrich@rspa.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

RSPA  is  conducting  quarterly 
meetings  on  the  status  of  its  contract 


"Detection  of  Mechanical  Damage  in 
Pipelines"  (Contract  DTRS-56-96-C- 
0010)  because  in-line  inspection 
research  is  of  immediate  interest  to  the 
pipeline  industry  and  in-line  inspection 
vendors.  RSPA  will  continue  this 
practice  throughout  the  three  year 
contract.  The  research  contract  with 
Battelle  is  a  cooperative  effort  between 
the  Gas  Research  Institute  (GRI)  and 
DOT,  with  GRI  providing  technical 
guidance.  The  meetings  allow 
disclosure  of  the  results  to  interested 
parties  and  provide  an  opportunity  for 
interested  parties  to  ask  Battelle 
questions  concerning  the  research. 
Attendance  at  this  meeting  is  open  to  all 
and  does  not  require  advanced 
registration  nor  advanced  notification  to 
RSPA. 

We  specifically  want  that  segment  of 
the  pipeline  industry  involved  with  in- 
line inspection  to  be  aware  of  the  status 
of  this  contract.  To  assure  that  a  cross 
section  of  industry  is  well  represented 
at  these  meetings,  we  have  invited  the 
major  domestic  in-line  inspection 
company  (Tuboscope  Vetco  Pipeline 
Services)  and  the  following  pipeline 
industry  trade  associations:  American 
Petroleum  Institute.  Interstate  Natural 
Gas  Association  of  America,  and  the 
American  Gas  Association.  Each  has 
named  an  engineering/technical 
representative  and,  along  with  the  GRI 
representative  providing  technical 
guidance,  form  the  Industry  Review 
Team  (IRT)  for  the  contract. 

The  original  objective  was  to  open 
each  quarterly  performance  review 
meeting  to  the  public.  The  first  quarterly 
meeting  was  conducted  on  October  22, 
1996,  in  Washington,  DC.  However, 
preparing  for  a  formal  briefing  each 
quarter  takes  a  considerable  amount  of 
time  and  resources  on  Battelle's  part 
that  could  be  better  used  to  conduct  the 
research.  Therefore,  Battelle  requested 
and  RSPA  concurred  that  future  public 
meetings  would  be  conducted  semi- 
annually. Conducting  public  meetings 
semi-annually  will  provide  all 
interested  parties  with  sufficient  update 
of  progress  in  the  research.  Only  the  IRT 
and  RSPA  staff  involved  with  the 
contract  will  be  invited  to  the  quarterly 
performance  review  meetings  held 
between  the  public  semi-annual 
meetings. 

Another  objective  is  to  conduct  each 
semi-annual  meeting  at  the  same 
location  and  either  before  or  after  a 
meeting  of  GRI's  Nondestructive 
Evaluation  Technical  Advisory  Group  to 
enable  participation  by  pipeline 
technical  persormel  involved  with 
nondestructive  evaluation.  This  meeting 
is  being  held  in  Chicago  as  a  dovetail  to 
a  meeting  of  the  GRI  Nondestructive 
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Technical  Advisory  Group.  Each  of  the 
future  semi-annual  meetings  will  be 
announced  in  the  Federal  Register  at 
least  two  weeks  prior  to  the  meeting. 

n.  The  Contract 

The  Battelle  contract  is  a  research  and 
development  contract  to  evaluate  and 
develop  in-line  inspection  technologies 
for  detecting  mechanical  damage  and 
cracking,  such  as  stress-corrosion 
cracking  (SCC),  in  natural  gas 
transmission  and  hazardous  liquid 
pipelines.  Third-party  mechanical 
damage  is  one  of  the  largest  causes  of 
pipeline  failure,  but  existing  in-line 
inspection  tools  cannot  always  detect  or 
accurately  characterize  the  severity  of 
some  types  of  third-party  damage  that 
can  threaten  pipeline  integrity. 
Although  see  is  not  very  common  on 
pipelines,  it  usually  appears  in  high- 
stressed,  low-population-density  areas 
and  only  when  a  limited  set  of 
environmental  conditions  are  met. 
Several  attempts  have  been  made  to 
develop  an  in-line  inspection  tool  for 
SCC,  but  there  is  no  commercially 
successful  tool  on  the  market. 

Under  the  contract,  Battelle  will 
evaluate  and  advance  magnetic  flux 
leakage  (MFL)  inspection  technology  for 
detecting  mechanical  damage  and  two 
electromagnetic  technologies  for 
detecting  SCC.  The  focus  is  on  MFL  for 
mechanical  damage  because  experience 
shows  MFL  can  characterize  some  types 
of  mechanical  damage  and  can  be 
successfully  used  for  metal-loss 
corrosion  under  a  wide  variety  of 
conditions.  The  focus  for  SCC  is  on 
electromagnetic  technologies  that  can  be 
used  in  conjunction  with,  or  as  a 
modification  to,  MFL  tools.  The 
technologies  to  be  evaluated  take 
advantage  of  the  MFL  magnetizer  either 
by  enhancing  signals  or  using  electrical 
currents  that  are  generated  by  the 
passage  of  an  inspection  tool  through  a 
pipeline. 

The  contract  includes  two  major  tasks 
during  the  base  two  years  of  the 
contract.  Task  1  is  to  evaluate  existing 
MFL  signal  generation  and  analysis 
methods  to  establish  a  baseUne  from 
which  today's  tools  can  be  evaluated 
and  tomorrow's  advances  measured. 
Then,  it  vdll  develop  improvements  to 
signal  analysis  methods  and  verify  them 
through  testing  under  realistic  pipeUne 
conditions.  Finally,  it  will  build  an 
experience  base  and  defect  sets  to 
generalize  the  results  from  individual 
tools  and  analysis  methods  to  the  full 
range  of  practical  applications. 

Task  2  is  to  evaluate  two  inspection 
technologies  for  detecting  stress 
corrosion  cracks.  The  focus  in  Task  2  is 
on  electromagnetic  techniques  that  have 


been  developed  in  recent  years  and  that 
could  be  used  on  or  as  a  modification 
to  existing  MFL  tools.  Three  subtasks 
will  evaluate  velocity-induced  remote- 
field  techniques,  remote-field  eddy- 
current  techniques,  and  external 
techniques  for  sizing  stress  corrosion 
cracks. 

A  Task  3  is  presently  being  conducted 
in  the  option  year  to  the  contract.  Task 
3  is  verifying  the  results  from  Tasks  1 
and  2  by  tests  under  realistic  pipeline 
conditions.  Task  3  is  (1)  extending  the 
mechanical  damage  detection,  signal 
decoupling,  and  sizing  algorithms 
developed  in  the  basic  program  to 
include  the  effects  of  pressure,  (2) 
verifying  the  algorithms  under 
pressurized  conditions  in  GRI's  4,700 
foof,  24-inch  diameter  PipeUne 
Simulation  Facility  (PSF)  flow  loop,  and 
(3)  evaluating  the  use  of  eddy-current 
techniques  for  characterizing  cold 
working  within  mechanical  damage. 

A  drawback  of  present  pig  technology 
is  the  lack  of  a  reliable  pig  performance 
verification  procedure  that  is  generally 
accepted  by  the  pipeUne  industry  and 
RSPA.  The  experience  gained  by  the 
pipeUne  industry  and  RSPA  with  the 
use  of  the  PSF  flow  loop  in  this  project 
wrill  provide  a  framework  to  develop 
procedures  for  evaluating  pig 
performance.  Defect  detection  reliability 
is  critical  if  instriunented  pigging  is  to 
be  used  as  an  in-line  inspection  tool  in 
pipeline  industry  risk  management 
programs. 

The  ultimate  benefits  of  the  project 
could  be  more  efficient  and  cost- 
effective  operations,  maintenance 
programs  to  monitor  and  enhance  the 
safety  of  gas  transmission  and 
hazardous  Uquid  pipelines.  Pipeline 
companies  will  benefit  from  having 
access  to  inspection  technologies  for 
detecting  critical  mechanical  damage 
and  stress-corrosion  cracks.  Inspection 
tool  vendors  will  benefit  by 
understanding  where  improvements  are 
beneficial  and  needed.  These  benefits 
will  support  RSPA's  long-range 
objective  of  ensuring  the  safety  and 
reliabiUty  of  the  gas  transmission  and 
hazardous  liquid  pipeline 
infrastructure. 

Issued  in  Washington,  DC  on  August  20, 
1998. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  98-22805  Filed  8-24-98;  8:45  am] 
BILLING  CODE  4910-60-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33642] 

Kyle  Railroad  Company — Acquisition 
and  Operation  Exemption — Omaha 
Public  Power  District 

Kyle  Railroad  Company  (KR),'  a  Class 
m  rail  carrier,  has  filed  a  notice  of 
exemption  under  49  CFR  1150.41  to 
acquire  pursuant  to  a  rail  transportation 
agreement  and  operate  approximately 
56.75  miles  of  rail  line  as  indicated  by 
KR  in  its  notice,  which  is  owned  by 
Omaha  PubUc  Power  District  (OPPb).^ 
between  milepost  56.30  at  Collegeview, 
and  milepost  6.10  at  Arbor  in  Lancaster 
and  Otoe  Counties,  NE.' 

The  transaction  was  expected  to  be 
consummated  on  or  shortly  after  August 
4,  1998. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33642,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.  Washington.  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Fritz  R. 
Kahn,  Suite  750  West,  1100  New  York 
Avenue,  NW,  Washington,  DC  20005- 
3954. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GQV." 

Decided:  August  18.  1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  98-22610  Filed  8-24-98;  8:45  am] 

BILUNG  CODE  4915-00-P 


'  KK  states  that  its  projected  revenues  will  not 
exceed  those  that  would  qualify  it  as  a  Class  III  rail 
carrier. 

^  See  Omaha  Public  Power  District — 
Acquisition — The  Burlington  Northern  and  Santa 
Fe  Railway  Company.  STB  Finance  Docket  No. 
33447  (STB  served  Sept.  12,  1997). 

'On  July  31,  1998.  KR  filed  a  petition  for 
exemption  in  STB  Finance  Docket  No.  33642  (Sub- 
No.  1),  Kyle  Failroad  Company — Acquisition  and 
Operation  Exemption —  Omaha  Public  Power 
District,  wherein  KR  requests  that  the  Board  permit 
the  proposed  acquisition  and  operation  of  OPPD's 
rail  line  as  described-atxDve  to  expire  on  December 
31.  2003.  That  petition  will  be  addressed  by  the 
Board  in  a  separate  decision. 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  706-NA 

agency:  Internal  Revenue  Ser\'ice  (IRSl, 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  706-NA, 
United  States  Estate  (and  Generation- 
Skipping  Transfer)  Tax  Return.  Estate  of 
nonresident  not  a  citizen  of  the  United 
States. 

DATES:  Written  comments  should  be 
received  on  or  before  October  26,  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  vkTitten  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571,  llli  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Tide:  United  States  Estate  (and 
Generation-Skipping  Transfer)  Tax 
Return,  Estate  of  nonresident  not  a 
citizen  of  the  United  States. 

OMB  Number:  1545-0531. 

Form  Number:  706-NA. 

Abstract:  Form  706-NA  is  used  to 
compute  estate  and  generation-skipping 
transfer  tax  liability  for  nonresident 
alien  decedents  in  accordance  with 
section  6018  of  the  Internal  Revenue 
Code.  IRS  uses  the  information  on  the 
form  to  determine  the  correct  amount  of 
tax  and  credits. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Time  Per  Respondent:  4  hr.. 
21  min. 

Estimated  Total  Annual  Burden 
Hours:  1,304. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  17,  1998. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  98-22675  Filed  8-24-98;  8:45  ami 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  709-A 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 


Currently,  the  IRS  is  soliciting 
comments  concerning  Form  709-A, 
United  States  Short  Form  Gift  Tax 
Return. 

DATES:  Written  comments  should  be 
received  on  or  before  October  26,  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  llii  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  llll  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  United  States  Short  Form  Gift 
Tax  Return. 

OMB  Number:  1545-0021. 
Form  Number:  709-A. 
Abstract:  Form  709-A  is  an  annual 
short  form  gift  tax  return  that  certain 
married  couples  may  use  instead  of 
Form  709,  United  States  Gift  (and 
Generation-Skipping  Transfer)  Tax 
Rettun,  to  report  nontaxable  gifts  that 
they  elect  to  split.  The  IRS  uses  the 
information  on  the  form  to  assure  that 
gift-splitting  was  properly  elected. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
45,000. 

Estimated  Time  Per  Respondent:  58 
min. 

Estimated  Total  Annual  Burden 
Hours:  43,650. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
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performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate, 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  17,  1998. 
Garrick  R.  Shear, 
IRS  Beports  Clearance  Officer. 
[FR  Doc.  98-22676  Filed  8-24-98;  8:45  am] 
BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  2848 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  2848, 
Power  of  Attorney  and  Declaration  of 
Representative. 

DATES:  Written  comments  should  be 
received  on  or  before  October  26,  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 
Title:  Power  of  Attorney  and 

Declaration  of  Representative. 
OMB  Number:  1545-0150. 
Form  Number:  2848. 


Abstract:  Form  2848  is  used  to 
authorize  someone  to  act  for  the 
taxpayer  in  tax  matters.  It  grants  all 
powers  that  the  taxpayer  has  except 
signing  a  return  and  cashing  refund 
checks.  The  information  on  the  form  is 
used  to  identify  representatives  and  to 
ensure  that  confidential  information  is 
not  divulged  to  unauthorized  persons. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions 
and  farms. 

Estimated  Number  of  Respondents: 
800,000. 

Estimated  Time  Per  Respondent:  1  hr., 
53  min. 

Estimated  Total  Annual  Burden 
Hours;  1,504,000. 

The  following  paragraph  appfies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  13,  1998. 
Garrick  R.  Shear. 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  98-22677  Filed  8-24-98;  8:45  amj 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  70ft-A 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
706-A,  United  States  Additional  Estate 
Tax  Return. 

DATES:  Written  comments  should  be 
received  on  or  before  October  26.  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  United  States  Additional  Estate 
Tax  Return. 

OMB  Number:  1545-0016. 

Form  Number:  706-A. 

Abstract:  Form  706-A  is  used  by 
individuals  to  compute  and  pay  the 
additional  estate  taxes  due  under 
Internal  Revenue  Code  section  2032A(c) 
for  an  early  disposition  of  specially 
valued  property  or  for  an  early  cessation 
of  a  qualified  use  of  such  property.  The 
IRS  uses  the  information  to  determine 
that  the  taxes  have  been  properly 
computed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
180. 

Estimated  Time  Per  Respondent:  8  hr.. 
20  min 

Estimated  Total  Annual  Burden 
Hours:  1,499. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
bv  this  notice: 
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An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  17,  1998. 
Garrick  R.  Shear. 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  98-22678  Filed  8-24-98:  8:45  ami 

BILUNQ  CODE  4«30-01-U 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  709 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 


709,  United  States  Gift  (and  Generation- 
Skipping  Transfer)  Tax  Return. 
DATES:  Written  comm.ents  should  be 
received  on  or  before  October  26.  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  vvTitten  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  United  States  Gift  (and 
Generation-Skipping  Transfer)  Tax 
Return. 

OMB  Number:  1545-0020. 
Form  Number:  709. 
Abstract:  Form  709  is  used  by 
individuals  to  report  transfers  subject  to 
the  gift  and  generation-skipping  transfer 
taxes  and  to  compute  these  taxes.  The 
IRS  uses  the  information  to  collect  and 
enforce  these  taxes,  to  verify  that  the 
taxes  are  properly  computed,  and  to 
compute  the  tax  base  for  the  estate  tax. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
130.000. 

Estimated  Time  Per  Respondent:  4  hr., 
38  min. 

Estimated  Total  Annual  Burden 
Hours;  601,900. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 


information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  17,  1998. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  98-22679  Filed  8-24-98;  8:45  am] 

BILUNQ  COOE  4830-01 -U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8703 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8703,  Annual  Certification  of  a 
Residential  Rental  Project. 
DATES:  Written  comments  should  be 
received  on  or  before  October  26,  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Tjt/e;  Annual  Certification  of  a 
Residential  Rental  Project. 

OMB  Number:  1545-1038 

Form  Number:  8703 

Abstract:  Form  8703  is  used  by  the 
operator  of  a  residential  rental  project  to 
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provide  annual  information  that  the  IRS 
will  use  to  determine  whether  a  project 
continues  to  be  a  qualified  residential 
rental  project  under  Internal  Revenue 
Code  section  142(d).  If  so,  and  certain 
other  requirements  are  met,  bonds 
issued  in  connection  with  the  project 
are  considered  "exempt  facility  bonds" 
and  the  interest  paid  on  them  is  not 
taxable  to  the  recipient. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
6,000. 

Estimated  Time  Per  Respondent:  5  hr., 
7  min. 

Estimated  Total  Annual  Burden 
Hours:  30,660. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  17,  1998. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  98-22680  Filed  8-24-98;  8:45  am] 

BILUNG  CODE  4830-01 -U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8817 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8817,  Allocation  of  Patronage  and 
Nonpatronage  Income  and  Deductions. 
DATES:  Written  comments  should  be 
received  on  or  before  October  26.  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Allocation  of  Patronage  and 
Nonpatronage  Income  and  Deductions. 

OMB  Number:  1545-1135. 

Form  Number:  8817. 

Abstract:  Form  8817  is  filed  by 
taxable  farmers  cooperatives  to  report 
their  income  and  deductions  by 
patronage  and  nonpatronage  sources. 
The  IRS  uses  the  information  on  the 
form  to  ascertain  whether  the  amount  of 
patronage  and  nonpatronage  income  or 
loss  were  properly  computed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  farms. 

Estimated  Number  of  Respondents: 
1,650. 

Estimated  Time  Per  Respondent:  13 
hr.,  7  min. 

Estimated  Total  Annual  Burden 
Hours;  21,648. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
■  sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of** 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information.  

Approved:  August  17,  1998. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

IFR  Doc.  98-22681  Filed  8-24-98;  8:45  am] 

BILUNG  CX)DE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  720 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasun,-. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunitv  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  Lhe  IRS  is 
soliciting  comments  concerning  Form 
720,  Quarterly  Federal  Excise  Tax 
Return. 
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DATES:  Written  comments  should  be 
received  on  or  before  October  26.  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Quarterly  Federal  Excise  Tax 
Return. 
0MB  Number:  1545-0023. 
Fonn  Number:  720. 
Abstract:  Form  720  is  used  to  report 
(1)  excise  taxes  due  from  retailers  and 
manufacturers  on  the  sale  or 
manufacture  of  various  articles,  (2)  the 
tax  on  facilities  and  services.  (3) 
environmental  taxes,  (4)  luxury  tax.  and 
(5)  floor  stocks  taxes.  The  information 
supplied  on  Form  720  is  used  by  the  IRS 
to  determine  the  correct  tax  liability. 
Additionally,  the  data  is  reported  by  the 
IRS  to  Treasiu7  so  that  funds  may  be 
transferred  from  the  general  revenue 
fund  to  the  appropriate  trust  funds. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals,  not- 
for-profit  institutions,  farms,  and 
Federal,  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
50,000. 

Estimated  Time  Per  Respondent:  73 
hr.,  50  min. 

Estimated  Total  Annual  Burden 
Hours:  3,691,999. 

The  followfing  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  17,  1998. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[PR  Doc.  9&-22682  Filed  8-24-98;  8:45  am] 

BILLING  CODE  483O-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8082 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  ihe 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C.  • 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8082,  notice  of  Inconsistent  Treatment 
or  Administrative  Adjustment  Request 
(AAR). 

DATES:  Written  comments  should  be 
received  on  or  before  October  26,  1998 
to  be  assLU-ed  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  llii  Constitution 
Avenue  NW.,  Washington,  DC  20224. 


SUPPLEMENTARY  INFORMATION: 

Title:  Notice  of  Inconsistent 
Treatment  or  Administrative 
Adjustment  Request  (AAR). 
OhdB  Number:  1545-0790 
Form  Number:  8082 
Abstract:  A  partner,  S  corporation 
shareholder,  or  the  holder  of  a  residual 
interest  in  a  real  estate  mortgage 
investment  conduit  (REMIC)  generally 
must  report  items  consistent  with  the 
way  they  were  reported  by  the 
partnership  or  S  corporation  on 
Schedule  K-1  or  by  the  REMIC  on 
Schedule  Q.  Also,  an  estate  or  domestic 
trust  beneficiary,  or  a  foreign  trust 
owner  or  beneficiary,  is  subject  to  the 
consistency  reporting  requirements  for 
returns  filed  after  August  5, 1997.  Form 
8082  is  used  to  notify  the  IRS  of  any 
inconsistency  between  the  tax  treatment 
of  items  reported  by  the  partner, 
shareholder,  etc.,  and  the  way  the  pass- 
through  entity  treated  and  reported  the 
same  item  on  its  tax  return. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals,  and 
farms. 

Estimated  Number  of  Respondents: 
10,600. 

Estimated  Time  Per  Respondent:  5  hr., 
48  min. 

Estimated  Total  Annual  Burden 
Hours;  61,480. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
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minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  18,  1998. 
Garrick  R.  Shear, 

IBS  Reports  Clearance  Officer. 

iFR  Doc.  98-22683  Filed  8-24-98;  8:45  am) 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  EDUCATION 

Privacy  Act  of  1974;  System  of 
Records 

Correction 

In  notice  document  98-18872 
beginning  on  page  38242  in  the  issue  of 
Wednesday,  July  15,  1998,  make  the 
following  correction: 

On  page  38242,  in  the  first  column,  in 
the  DATES  section,  in  the  third  line, 
"July  17,  1998"  should  read  "August  14 
1998". 

BILUNQ  CODE  150&41-0 


Federal  Register 

Vol.  63,  No,   164 

Tuesday,  August  25,  1998 


Tuesday 
August  25,  1998 


Part  II 

Environmental  Protection 
Agency 

Department  of  Defense 

40  CFR  Chapter  Vli  and  Part  1700 
Uniform  National  Discharge  Standards  for 
Vessels  of  the  Armed  Forces;  Proposed 
Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

DEPARTMENT  OF  DEFENSE 

40  CFR  Chapter  VII  and  Part  1700 

[FRL-6145-4] 

RIN  2040-AC96 

Uniform  National  Discharge  Standards 
for  Vessels  of  the  Armed  Forces 

AGENCY:  Environmental  Protection 
Agency  (EPA)  and  Department  of 
Defense  (DOD). 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  describes 
the  types  of  discharges  generated 
incidental  to  the  normal  operation  of 
Armed  Forces  vessels  and  identifies 
which  of  these  discharges  the  Armed 
Forces  will  be  required  to  control,  and 
which  vessel  discharges  will  not  require 
pollution  controls. 

Today's  proposal  also  addresses;  the 
mechanism  by  which  States  can  petition 
EPA  and  DOD  to  review  whether  or  not 
a  discharge  should  require  control  by  a 
marine  pollution  control  device 
(MPCD),  or  to  review  a  Federal 
performance  standard  for  a  MPCD;  the 
effect  on  State  regulation  of  vessel 
discharges;  and  the  processes  to  be 
followed  by  EPA  and  States  when 
establishing  no-discharge  zones  (where 
any  release  of  a  specified  discharge  is 
prohibited). 

This  is  the  first  phase  of  a  three- 
phased  process  to  set  uniform  national 
discharge  standards  (UNDS)  for  Armed 
Forces  vessels.  Phase  I  will  establish 
which  types  of  discharges  warrant 
control  and  which  do  not,  based  on 
consideration  of  the  anticipated 
environmental  effects  of  the  discharge 
and  other  factors  listed  at  section  312(n) 
of  the  Clean  Water  Act.  Phase  II  will 
promulgate  MPCD  performance 
standards,  and  Phase  III  will  specify 
requirements  for  the  design, 
construction,  installation,  and  use  of 
MPCDs. 

Uniform  national  discharge  standards 
will  result  in  enhanced  environmental 
protection  because  standards  will  be 
established  for  certain  discharges  that 
currently  are  not  regulated 
comprehensively.  These  standards  will 
also  advance  the  ability  of  the  Armed 
Forces  to  bettel*  design  and  build 
environmentally  sound  vessels,  to  train 
crews  to  operate  vessels  in  a  manner 
that  is  protective  of  the  environment, 
and  to  maintain  operational  flexibility 
both  domestically  and  internationally. 
In  addition,  these  standards  are 
expected  to  stimulate  the  development 


of  innovative  vessel  pollution  control 
technology. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  or  postmarked  by 
October  9,  1998.  For  information  on 
submitting  comments  on  the  draft 
information  collection  request  that  was 
prepared  for  the  proposed  rule,  see 
SUPPLEMENTARY  INFORMATION  "How  to 
Submit  Comments  on  the  Information 
Collection  Request." 
ADDRESSES:  Send  written  comments  on 
the  proposed  rule  to:  Docket  W-97-21 
UNDS  Comment  Clerk,  Water  Docket. 
Mail  Code  4101,  U.S.  EPA,  401  M  Street 
SW..  Washington,  DC  20460.  Please 
submit  an  original  and  three  copies  of 
your  comments  and  enclosures 
(including  references).  No  facsimiles 
(faxes)  will  be  accepted.  Commenters 
requesting  acknowledgment  that  their 
comments  were  received  should  enclose 
a  self-addressed  stamped  envelope  with 
their  comments.  Comments  may  also  be 
filed  electronically  to  ow- 
docket@epa.gov.  Electronic  comments 
must  be  submitted  as  an  ASCII  or 
WordPerfect  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Electronic  comments  must 
be  identified  by  the  docket  number  W- 
97-21  and  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

The  record  for  this  proposed 
rulemaking  has  been  established  under 
docket  number  W-97-21  and  is 
available  for  review  at  the  Office  of 
Water  Docket,  Room  EB-57,  401  M 
Street  SW.,  Washington,  DC  The  record 
is  available  for  inspection  ft-om  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  For 
access  to  docket  materials,  please  call 
(202)  260-3027  to  schedule  an 
appointment. 

For  information  on  how  to  obtain  a 
copy  of  the  Information  Collection 
Request  (ICR)  that  has  been  prepared  for 
this  proposed  rule,  or  for  information  on 
where  to  submit  comments  on  the  draft 
ICR  document,  see  SUPPLEMENTARY 
INFORMATION  "How  to  Submit  Comments 
on  the  Information  Collection  Request." 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Gregory  Stapleton  (U.S.  EPA)  at  (202) 
260-0141,  or  Mr.  David  Kopack  (U.S. 
Navy)  at  (703)  602-3594  ext.  243. 
SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

This  proposed  rule  would  apply  to 
discharges  incidental  to  the  normal 
operation  of  vessels  of  the  Armed 
Forces,  establish  procedures  for  States 
to  petition  EPA  and  DOD  to  review 
whether  a  discharge  should  be 
controlled,  and  establish  procedures  for 
creating  no-discharge  zones  in  State 


waters.  Regulated  categories  and  entities 
include: 


Category 


Federal  Gov- 
ernment. 


Examples  of  regulated  entities 


Vessels  of  the  Armed  Forces, 
including  the  Navy,  Military 
Sealift  Command,  Marine 
Corps,  Army,  Air  Force,  and 
Coast  Guard. 


The  preceding  table  is  not  intended  to 
be  exhaustive,  but  rather  provides  a 
guide  for  readers  regarding  entities 
likely  to  be  regulated  by  this  proposed 
action.  This  table  lists  the  types  of 
entities  that  EPA  and  DOD  are  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  a 
particular  category  of  vessel,  discharge 
from  a  vessel,  or  governmental  entity  is 
regulated  by  this  proposed  action, 
carefully  examine  the  applicability 
criteria  at  proposed  40  CFR  1700.1  in 
the  regulatory  text  following  this 
preamble.  For  answers  to  questions 
regarding  the  applicability  of  this 
proposed  action  to  a  particular  entity, 
consult  one  of  the  persons  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Exclusions 

This  proposed  rule  would  not  apply 
to  commercial  vessels;  private  vessels; 
vessels  owned  or  operated  by  State, 
local,  or  tribal  governments;  vessels 
under  the  jurisdiction  of  the  Army 
Corps  of  Engineers;  vessels,  other  than 
those  of  the  Coast  Guard,  under  the 
jurisdiction  of  the  Department  of 
Transportation;  vessels  preserved  as 
memorials  and  museums;  time-  and 
voyage-chartered  vessels;  vessels  under 
construction;  vessels  in  drydock;  and 
amphibious  vehicles. 

Supporting  Documentation 

The  technical  basis  for  this.proposed 
rule  is  detailed  in  the  "Technical 
Development  Document  for  Proposed 
Phase  I  Uniform  National  Discharge 
Standards  for  Vessels  of  the  Armed 
Forces"  (EPA-821-R-98-009),  hereafter 
referred  to  as  the  Technical 
Development  Document.  This 
background  document  is  available 
through  EPA's  Internet  Home  Page  at 
http://www.epa.gov/OST/rules,  or 
through  the  UNDS  Internet  Home  Page 
athttp://206.5.146.100/n45/doc/unds/ 
unds.html.  This  document  is  also 
available  from  the  EPA  Water  Resource 
Center,  Room  EB-47,  401  M  Street  SW., 
Washington,  DC  20460;  telephone  (202) 
260-7786  for  the  voice  mail  publication 
request  line. 
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How  To  Submit  Comments  on  the 
Information  Collection  Request 

An  Information  Collection  Request 
(ICR)  document  has  been  prepared  by 
EPA  (ICR  No.1791.02,  amending  the 
collection  with  0MB  control  #2040- 
0187)  and  a  copy  may  be  obtained  from 
Sandy  Farmer  by  mail  at  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St.,  SW;  Washington,  DC 
20460,  by  email  at 

farmer.sandy@epamail.epa.gov,  or  by 
calling  (202)  260-2740.  A  copy  may  also 
be  downloaded  off  the  internet  at  http:/ 
/vvww.epa.gov/icr. 

Send  comments  on  the  ICR  to  the 
Director,  OPPE  Regulatory  Information 
Division,  U.S.  Environmental  Protection 
Agency  (2137),  401  M  St.,  S.W., 
Washington,  DC  20460.  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  725  17th  St.,  NW,  Washington, 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA."  Include  the  ICR 
number  in  any  correspondence.  Since 
OMB  is  required  to  make  a  decision 
concerning  the  ICR  between  30  and  60 
days  after  August  25.  1998,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  by  September 
24.  1998. 

Overview 

This  preamble  describes  the  legal 
authority,  background,  technical  basis, 
and  other  aspects  of  the  proposed 
regulation.  The  definitions,  acronyms, 
and  abbreviations  used  in  this  proposed 
rule  are  defined  in  appendix  A  to  the 
preamble.  The  regulatory  text  for  this 
proposed  rule  (40  CFR  Part  1700) 
follows  the  preamble. 

Organization  of  This  Document 

I.  Purpose  and  Summary  of  This  Rulemaking 

A.  Pollution  Control  Requirements  for 
Vessel  Discharges 

B.  Effect  on  State  and  Local  Laws  and 
Regulations 

H.  Legal  Authority  and  Background 

A.  Clean  Water  Act  Statutory  Requirements 

B.  Summary  of  Public  Outreach  and 
Consultation  With  States  and  Federal 
Agencies 

in.  Description  of  Armed  Forces  Vessels 

A.  U.S.  Navy 

B.  Military  Sealift  Command  (MSC) 

C.  U.S.  Coast  Guard 

D.  U.S.  Army 

E.  U.S.  Marine  Corps 

F.  U.S.  Air  Force 

G.  Vessels  Not  Covered  by  This  Proposed 
Rule 

IV.  Summary  of  Data  Gathering  Efforts 

A.  Surveys  and  Consultations 

B.  Sampling  and  Analysis 

V.  Marine  Pollution  Control  Device  (MPCD) 

Requirements 
A.  Overview  of  Assessment  Methodology 


B.  Peer  Review 

C.  Discharges  Requiring  the  Use  of  a  MPCD 

D.  Discharges  That  Do  Not  Require  Use  of 
a  MPCD 

VI.  Section-By-Section  Analysis  of  the 

Regulation 

A.  Subpart  A — Scope 

B.  Subpart  B — Discharge  Determinations 

C.  Subpart  C — Effect  on  States 

D.  Subpart  D— MPCD  Performance 
Standards 

VII.  Related  Acts  of  Congress  and  Executive 
Orders 

A.  Executive  Order  12866 

B.  Unfunded  Mandates  Reform  Act  and 
Executive  Order  12875 

C.  Regulatory  Flexibility  Act.  as  Amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act 

D.  Paperwork  Reduction  Act 

E.  Executive  Order  13045 

F.  Endangered  Species  Act 

G.  National  Technology  Transfer  and 
Advancement  Act 

Appendix  A  to  the  Preamble — Abbreviations, 
Acronyms,  and  Other  Terms  Used  in 
This  Document 

I.  Purpose  and  Summary  of  This 
Rulemaking 

A.  Pollution  Control  Requirements  for 
Vessel  Discharges 

Today's  document  proposes  to  create 
a  new  40  CFR  Part  1700  establishing 
uniform  national  discharge  standards 
that  would  apply  to  discharges 
incidental  to  the  normal  operation  of 
vessels  of  the  Armed  Forces.  Incidental 
discharges  include  effluent  from  the 
normal  operation  of  vessel  systems  or 
hull  protective  coatings,  but  do  not 
include  such  things  as  emergency 
discharges,  air  emissions,  or  discharges 
of  trash.  These  proposed  regulations 
identify  discharges  that  would  require 
control  through  the  use  of  marine 
pollution  control  devices  (MPCDs).  This 
document  also  identifies  discharges  that 
are  proposed  to  be  excluded  from  any 
requirement  for  a  marine  pollution 
control  device  because  of  their  low 
potential  for  causing  environmental 
impacts. 

This  proposed  rule  addresses  39  types 
of  discharges  from  Armed  Forces 
vessels.  EPA  and  DOD  are  proposing  to 
require  the  use  of  MPCDs  to  control  25 
of  these  discharges.  These  discharges 
are  listed  in  Table  1  and  described  in 
section  V.C  of  the  preamble.  Section  V.C 
also  discusses  whether  and  to  what 
extent  the  discharges  have  the  potential 
to  cause  adverse  impacts  on  the  marine 
environment,  the  availability  of  MPCDs 
to  mitigate  adverse  impacts,  and  the 
rationale  for  proposing  to  require  the 
use  of  MPCDs. 


Table  1  .—Discharges  Requiring 
Marine  Pollution  Control  Devices 

Aqueous  Film-Forming  Foam. 

Catapult  Water  Brake  Tank  and  Post-Launch 
Retraction  Exhaust. 

Chain  Locker  Effluent. 

Clean  Ballast. 

Compensated  Fuel  Ballast 

Controllable  Pitch  Propeller  Hydraulic  Fluid. 

Deck  Runoff. 

Dirty  Ballast. 

Distillation  and  Reverse  Osmosis  Bnne. 

Elevator  Pit  Effluent. 

Firemain  Systems. 

Gas  Turbine  Water  Wash. 

Graywater. 

Hull  Coating  Leachate. 

Motor  Gasoline  Compensating  Discharge. 

Non-oily  Machinery  Wastewater. 

Photographic  Latwratory  Drams. 

Seawater  Cooling  Overtx)ard  Discharge. 

Seawater  Piping  Biofouling  Prevention. 

Small  Boat  Engine  Wet  Exhaust. 

Sonar  Dome  Discharge. 

Submanne  Bilgewater. 

Surface  Vessel  Bilgewater/Oil-Water  Sepa- 
rator Discharge. 

Underwater  Ship  Husoandry. 

Welldeck  Discharges. 

For  14  types  of  vessel  discharges,  EPA 
and  DOD  have  determined  that  it  is  not 
reasonable  and  practicable  to  require  the 
use  of  MPCDs  because  these  discharges, 
listed  in  Table  2.  exhibit  a  low  potential 
for  causing  adverse  impacts  on  the 
marine  environment.  Section  V.D  of  the 
preamble  describes  each  of  these 
discharges  and  the  reasons  why  MPCDs 
would  not  be  required. 

table  2.— discharges  exempted 
From  Controls 

Boiler  Slowdown. 

Catapult  Wet  Accumulator  Discharge. 

Cathodic  Protection 

Freshwater  Lay-up. 

Mine  Countermeasures  Equipment  Lubrica- 
tion. 

Portable  Damage  Control  Drain  Pump  Dis- 
charge. 

Portat>le  Damage  Control  Dram  Pump  Wet 
Exhaust. 

Refrigeration/ Air  Conditioning  Condensate. 

Rudder  Bearing  Lubrication. 

Steam  Condensate 

Stem  Tube  Seals  and  Underwater  Beanng 
Lubrication. 

Submanne  Acoustic  Countermeasures 
Launcher  Discharge. 

Submanne  Emergency  Diesel  Engine  Wet 
Exhaust. 

Submanne  Outtxjard  Equipment  Grease  and 
External  Hydraulics. 

B.  Effect  on  State  and  Local  Laws  and 
Regulations 

This  proposed  rule,  identifying  which 
vessel  discharges  require  control,  is  the 
first  step  of  a  three-phased  process  to 
establish  uniform  national  discharge 
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standards  under  section  312(n)  of  the 
Clean  Water  Act  (CVVA).  Establishing 
MPCD  performance  standards  and 
promulgating  regulations  governing  the 
design  and  use  of  MPCDs  will  be 
accomplished  in  the  second  and  third 
phases  of  the  UNDS  process.  The 
standards  being  proposed  today  affect 
State  and  local  laws  and  regulations  in 
several  ways.  Under  section  312(n){6)  of 
the  Clean  Water  Act  (CWA).  States  and 
their  political  subdivisions  would  be 
prohibited  from  adopting  or  enforcing 
any  State  or  local  statute  or  regulation 
with  respect  to  the  discharges  listed  in 
Table  2  once  this  proposed  rule  is  in 
effect,  other  than  to  establish  no- 
discharge  zones  for  these  discharges. 
States  and  their  political  subdivisions 
would  be  simileirly  prohibited  from 
adopting  or  enforcing  any  statutes  or 
regulations  affecting  the  discharges 
listed  in  Table  1  once  regulations 
governing  MPCDs  for  those  discharges 
are  in  effect. 

Second,  this  notice  proposes  the 
procedural  mechanisms  by  which  a 
State  can  petition  EPA  and  DOD  to 
review  whether  a  discharge  should 
require  control  by  a  MPCD.  Finally,  this 
proposed  rule  would  codify  the  process 
for  establishing  no-discharge  zones 
(where  any  release  of  a  specified 
discharge  is  prohibited)  where 
necessary  to  protect  and  enhance  the 
quality  of  some  or  all  of  the  waters 
within  a  State.  These  procedures, 
contained  in  proposed  40  CFR  1700.6 
through  1700.13,  are  discussed  in 
section  VI  of  this  preamble. 

II.  Legal  Authority  and  Background 

A.  Clean  Water  Act  Statutory 
Requirements 

Section  325  of  the  National  Defense 
Authorization  Act  of  1996,  entitled 
"Discharges  from  Vessels  of  the  Armed 
Forces"  (Pub.  L.  104-106,  110  Stat.  254), 
amended  section  312  of  the  Federal 
Water  Pollution  Control  Act  (also 
known  as  the  Clean  Water  Act,  or  CWA) 
to  require  the  Secretary  of  Defense 
(Secretary)  and  the  Administrator  of  the 
United  States  Environmental  Protection 
Agency  (Administrator)  to  develop 
uniform  national  standards  to  control 
certain  discharges  from  vessels  of  the 
Armed  Forces.  Congress  established 
requirements  for  the  development  of 
uniform  national  discharge  standards  to 
(1)  enhance  the  operational  flexibility  of 
vessels  of  the  Armed  Forces 
domestically  and  internationally,  (2) 
stimulate  the  development  of  innovative 
vessel  pollution  control  technology,  and 
(3)  advance  the  development  by  the  U.S. 
Navy  of  environmentally  sound  ships. 
The  term  "UNDS"  is  used  in  this 


preamble  to  refer  to  the  provisions  in 
section  312(n)  of  the  CWA  (33  U.S.C. 
1322(n)). 

UNDS  applies  to  vessels  of  the  Armed 
Forces  and  discharges  (other  than 
sewage)  incidental  to  their  normal 
operation,  unless  the  Secretary  finds 
that  compliance  with  UNDS  would  not 
be  in  the  national  security  interests  of 
the  United  States  (see  CWA  section 
312(n)(l)).  UNDS  does  not  apply  to 
discharges  overboard  of  rubbish,  trash, 
garbage,  or  other  such  materials;  air 
emissions  resulting  from  a  vessel 
propulsion  system,  motor  driven 
equipment,  or  incinerator;  or  discharges 
that  require  permitting  under  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  program, 
40  CFR  part  122  (see  CWA  section 
312(a)(12)). 

UNDS  is  applicable  to  discharges  of 
Armed  Forces  vessels  in  the  navigable 
waters  of  the  United  States  and  the 
contiguous  zone.  As  defined  in  section 
502(7)  of  the  CWA,  the  term  "navigable 
waters"  means  waters  of  the  United 
States,  including  the  Great  Lakes,  and 
includes  waters  seaward  from  the 
coastline  to  a  distance  of  3  nautical 
miles  from  the  shore  of  the  States. 
District  of  Columbia.  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands.  Guam, 
American  Samoa,  the  Canal  Zone,  and 
the  Trust  Territories  of  the  Pacific 
Islands.  The  contiguous  zone  extends 
from  3  nautical  miles  to  12  nautical 
miles  from  the  coastline.  UNDS  is  not 
enforceable  beyond  the  contiguous 
zone. 

Although  UNDS  makes  no  changes  to 
the  regulation  of  sewage  irom  vessels, 
UNDS  was  patterned  after  provisions  for 
the  control  of  vessel  sewage  discharges 
in  the  CWA  (sections  312(a)— (m)). 
These  provisions  require  promulgation 
of  Federal  standards  for  performance  of 
marine  sanitation  devices,  preemption 
of  State  regulation  of  marine  sanitation 
devices,  and  the  opportunity  to 
establish  no-discharge  zones  (see  CWA 
sections  312(a)-(ra)  and  40  CFR  part 
140). 

UNDS  requires  EPA  and  the 
Department  of  Defense  (DOD)  to 
develop  regulations  and  performance 
standards  for  controlling  discharges 
incidental  to  the  normal  operation  of 
Armed  Forces  vessels  where  EPA  and 
DOD  determine  that  it  is  reasonable  and 
practicable  to  require  use  of  a  marine 
pollution  control  device  (MPCD)  to 
mitigate  adverse  impacts  on  the  marine 
environment.  The  UNDS  regulations  are 
to  be  developed  in  three  phases: 

Phase  I:  The  first  phase  requires  DOD 
and  EPA  to  determine  Armed  Forces 
vessel  discharges  for  which  it  is 
reasonable  and  practicable  to  require 


control  with  a  MPCD  to  mitigate 
potential  adverse  impacts  on  the  marine 
environment  (CWA  section  312(n)(2)). 
The  UNDS  legislation  states  that  a 
MPCD  may  be  a  piece  of  equipment  or 
a  management  practice  designed  to 
control  a  particular  discharge  (CWA 
section  312(a)(13)).  DOD  and  EPA  are 
required  to  consider  seven  factors  in 
determining  whether  a  discharge 
requires  a  MPCD  (CWA  section 
312(n)(2)(B)): 

•  The  nature  of  the  discharge. 

•  The  environmental  effects  of  the 
discharge. 

•  The  practicability  of  using  the 
MPCD. 

•  The  effect  that  installing  or  using 
the  MPCD  has  on  the  operation  or  the 
operational  capability  of  the  vessel. 

•  Applicable  United  States  law. 

•  Applicable  international  standards. 

•  The  economic  costs  of  installing 
and  using  the  MPCD. 

The  UNDS  legislation  requires  DOD 
and  EPA  to  consult  with  the  Secretary 
of  the  department  in  which  the  Coast 
Guard  is  operating,  the  Secretary  of 
Commerce,  and  interested  States  in  the 
Phase  I  rule  development.  UNDS 
provides  that  after  promulgation  of  the 
Phase  I  rule,  neither  States  nor  political 
subdivisions  of  States  may  adopt  or 
enforce  any  State  or  local  statutes  or 
regulations  with  respect  to  discharges 
identified  as  not  requiring  control  with 
a  MPCD.  except  to  establish  no- 
discharge  zones  (CWA  section 
312(n)(6)). 

Phase  II:  The  second  phase  of  UNDS 
requires  DOD  and  EPA  to  promulgate 
Federal  performance  standards  for  each 
MPCD  determined  to  be  required  in 
Phase  I  (CWA  section  312(n)(3)).  Phase 
n  requires  consultation  with  the 
Secretary  of  the  department  in  which 
the  Coast  Guard  is  operating,  the 
Secretary  of  State,  the  Secretary  of 
Commerce,  other  interested  Federal 
agencies,  and  interested  States.  In 
developing  performance  standards  for 
the  Phase  II  rulemaking,  DOD  and  EPA 
are  to  consider  the  same  seven  factors 
identified  for  Phase  I,  and  can  establish 
standards  that  (1)  distinguish  among 
classes,  types,  and  sizes  of  vessels;  (2) 
distinguish  between  new  and  existing 
vessels;  and  (3)  provide  for  a  waiver  of 
applicability  of  standards  as  necessary 
or  appropriate  to  a  particular  class,  type, 
age.  or  size  of  vessel  (CWA  section 
312(n)(3)(C)).  The  mechanisms  for 
determining  compliance  with 
performance  standards  and  the  role  of 
States  £uid  Federal  agencies  in 
enforcement  matters  wdU  be  addressed 
during  Phases  II  and  in. 

Phase  III:  The  third  phase  requires 
DOD.  in  consultation  writh  EPA  and  the 


Federal  Register/ Vol.  63,  No.  164 /Tuesday,  August  25.  1998 /Proposed  Rules 


45301 


Secretary  of  the  department  in  which 
the  Coast  Guard  is  operating,  to 
establish  requirements  for  the  design, 
construction,  installation,  and  use  of  the 
MPCDs  identified  in  Phase  II  (CWA 
section  312(n)(4)).  These  Phase  III 
requirements  will  be  codified  under  the 
authority  of  the  Secretary  of  Defense. 
Additional  details  regarding 
codification  of  these  requirements  will 
be  provided  in  Phase  11.  Following 
completion  of  Phase  HI,  neither  States 
nor  political  subdivisions  of  States  may 
adopt  or  enforce  any  State  or  local 
statutes  or  regulations  with  respect  to 
discharges  identified  as  requiring 
control  with  a  MPCD,  except  to 
establish  no-discharge  zones  (CWA 
section  312(n)(6)). 

UNDS  provides  for  the  establishment 
of  no-discharge  zones  either  by  State 
prohibition  (CWA  section  312(n){7)(A)) 
or  by  EPA  prohibition  (CWA  section 
312(n)(7)(B)).  Today's  proposal 
addresses  the  criteria  and  procedures  for 
establishing  no-discharge  zones.  For  a 
State  prohibition,  if  a  State  determines 
that  the  protection  and  enhancement  of 
the  quality  of  some  or  all  of  its  waters 
require  greater  environmental 
protection,  the  State  may  prohibit  one  or 
more  discharges,  whether  u^ated  or  not, 
into  those  waters.  However,  the  statute 
provides  that  such  a  prohibition  shall 
not  be  effective  until  EPA  determines 
that  there  are  adequate  facilities  for  the 
safe  and  sanitary  removal  of  the 
discharges(s),  and  that  the  prohibition 
will  not  have  the  effect  of 
discriminating  against  an  Armed  Forces 
vessel  by  reason  of  the  owrnership  or 
operation  by  the  Federal  Government,  or 
the  military  function,  of  the  vessel. 

For  a  no-discharge  zone  by  EPA 
prohibition,  a  State  may  request  EPA  to 
prohibit,  by  regulation,  the  discharge  of 
one  or  more  discharges,  whether  treated 
or  not,  into  specified  waters  within  a 
State.  In  this  case,  EPA  makes  the 
determination  that  the  protection  and 
enhancement  of  the  quality  of  the 
specified  waters  require  a  prohibition  of 
the  discharge.  As  with  a  State 
prohibition,  EPA  must  also  determine 
that  there  are  adequate  facilities  for  the 
safe  and  sanitary  removal  of  the 
discharge,  and  that  the  prohibition  will 
not  discriminate  against  Armed  Forces 
vessels  by  reason  of  their  Federal 
ownership  or  operation,  or  their  military 
function.  However,  the  statute  directs 
that  EPA  shall  not  disapprove  an 
application  for  an  EPA  prohibition  for 
the  sole  reason  that  there  are  not 
adequate  facilities  for  the  safe  and 
sanitary  removal  of  such  discharges. 

The  UNDS  legislation  contains  two 
provisions  for  reviewing  and  modifying 
performance  standards  and 


determinations  of  whether  a  MPCD  is 
required.  The  first  requires  DOD  and 
EPA  to  review  the  determinations  and 
standards  every  five  years,  and  if 
necessary,  revise  them  based  on  any 
significant  new  information  (CWA 
sections  312(n)(5)(A)  and  (B)).  The 
second  provision  allows  States,  at  any 
time,  to  petition  the  Secretary  and  the 
Administrator  to  review  the 
determinations  (after  Phase  I)  and 
standards  (after  Phase  II)  if  there  is 
significant  new  information,  not 
considered  previously,  that  could 
reasonably  result  in  a  change  to  the 
determination  or  standard  (CWA  section 
312(n)(5)(D)). 

B.  Summary  of  Public  Outreach  and 
Consultation  With  States  and  Federal 
Agencies 

In  developing  this  proposed  rule,  EPA 
and  DOD  have  consulted  with  other 
interested  Federal  agencies,  States,  and 
environmental  organizations.  Other 
Federal  agencies  that  have  been 
involved  in  UNDS  development  include 
the  Coast  Guard  (for  the  Department  of 
Transportation),  the  Department  of 
State,  and  the  National  Oceanic  and 
Atmospheric  Administration  (for  the 
Department  of  Commerce).  The  Coast 
Guard  has  been  involved  in  all  aspects 
of  UNDS  development.  The  other 
agencies  have  participated  with  the 
DOD,  EPA,  and  the  Coast  Guard  in  the 
UNDS  Executive  Steering  Committee, 
which  is  responsible  for  UNDS  policy 
development  and  is  composed  of  senior- 
level  managers.  Separately,  the  DOD 
and  EPA  have  held  discussions  with  the 
U.S.  Fish  and  Wildfife  Service  and  the 
National  Marine  Fisheries  Service  on 
UNDS  matters. 

Two  mechanisms  have  been  used  to 
consult  with  States.  First,  a 
representative  from  the  Environmental 
Council  of  the  States  (ECOS) 
participates  in  Executive  Steering 
Committee  meetings.  ECOS  is  the 
national  association  of  State  and 
territorial  environmental  commissioners 
and  has  been  established,  in  part,  to 
provide  State  positions  on 
environmental  issues  to  EPA.  Second, 
representatives  from  the  Navy  (as  the 
lead  for  the  DOD),  EPA,  and  the  Coast 
Guard  met  at  least  once,  and  in  most 
cases  twice,  with  each  State  expressing 
an  interest  in  the  UNDS  development. 
The  interested  States  were 
predominantly  those  with  a  significant 
presence  of  Navy  or  Coast  Guard 
vessels.  The  States  participating  in  the 
consultation  meetings  are  identified  in 
the  Technical  Development  Document. 

In  early  1996,  the  Navy  and  EPA 
invited  States  with  a  DOD  or  Coast 
Guard  vessel  presence  to  participate  in 


an  initial  round  of  consultation 
meetings.  Of  the  approximately  40 
States  invited,  21  States  requested  a 
consultation  meeting.  These  initial  State 
consultation  meetings  were  held 
between  August  and  December  1996. 
State  environmental  regulatory 
authorities  hosted  each  meeting,  which 
consisted  of  a  Navy /EPA  briefing  on 
UNDS  activities  and  an  opportunity  to 
discuss  State-specific  issues.  A  Coast 
Guard  representative  was  present  at 
each  meeting  to  provide  input  on 
discharges  from  Coast  Guard  vessels. 
The  Navy/EPA  briefing  provided  a 
summary  of  the  UNDS  history  and 
requirements,  considerations  for 
evaluating  discharges,  the  technical 
approach  to  determining  which 
discharges  will  require  control,  an 
overview  of  the  vessels  to  which  UNDS 
is  applicable,  and  the  roles  of  DOD  and 
EPA  in  the  rulemaking  process.  See 
"Uniform  National  Discharge  Standards 
(UNDS)  State  Consultation  Meetings 
(Round  #1)  Compendium  of  Minutes," 
available  in  the  record  for  this  proposed 
rule. 

The  Navy  and  EPA  conducted  a 
second  round  of  State  consultation 
meetings  from  October  1997  through 
January  1998.  Of  the  22  States  consulted 
in  the  second  round  of  meetings,  five 
were  States  that  had  not  been  briefed 
during  the  initial  round.  The  second 
round  of  consultation  meetings 
provided  Navy  and  EPA  an  opportunity 
to  summarize  the  activities  that  had 
taken  place  since  the  initial  round  of 
consultation  meetings.  This  included 
discussing  the  39  types  of  vessel 
discharges  covered  by  this  proposed 
rule  and  the  preliminary  decisions 
regarding  which  of  the  discharges 
would  be  proposed  to  require  control. 
States  were  provided  information  that 
included  a  description  of  the  discharges 
and  the  equipment  or  processes 
generating  the  discharges,  the  locations 
where  the  discharges  occur,  vessels 
producing  the  discharges,  the 
preliminary  results  of  environmental 
effects  analyses,  and  the  preliminary 
conclusions  of  whether  controls  would 
be  required.  States  were  generally 
supportive  of  the  UNDS  effort.  States 
most  commonly  expressed  interest  in 
matters  related  to  the  implementation  of 
UNDS  regulations,  including 
enforcement  and  procedures  for 
establishing  no-discharge  zones,  the 
relationship  between  UNDS  and  other 
State  programs,  which  vessels  are 
subject  to  UNDS.  and  discussions  about 
potential  MPCD  options. 

In  addition  to  State  meetings,  the 
Navy,  EPA,  and  Coast  Guard  met  with 
several  environmental  organisations  in 
December  1997  and  Mav  1998.  Details 
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of  the  topics  discussed  and 
environmental  organizations 
represented  at  those  meetings  are  in  the 
record  for  this  proposed  rule.  A 
compendium  of  the  minutes  from  the 
second  round  of  State  consultation 
meetings  and  the  meetings  with 
environmental  organizations  is  available 
in  the  record  for  this  proposed  rule.  See 
"Uniform  National  Discharge  Standards 
(UNDS)  Consultation  Meetings  (Round 
#2)  Compendium  of  Minutes." 
The  Navy  and  EPA  publish  a 
newsletter  that  contains  feature  articles 
on  UNDS-related  subjects  (e.g., 
nonindigenous  species,  Navy  research 
and  development  programs),  provides 
answers  to  frequently  asked  questions, 
and  provides  an  update  on  recent 
progress  and  upcoming  events.  The 
newsletter  is  mailed  to  State  and 
environmental  group  representatives. 
Armed  Forces  and  EPA  contacts,  and 
interested  members  of  the  general 
public.  The  newsletter  has  a  current 
circulation  of  360  copies,  approximately 
200  of  which  are  distributed  outside  of 
the  EPA,  DOD,  or  their  contractors.  In 
addition,  electronic  copies  of  the 
newsletter  are  available  from  an  UNDS 
web  site  on  the  Internet  (http.7/ 
206.5.146.100/n45/doc/unds/ 
unds.html).  In  addition  to  the 
newsletter,  the  Internet  web  site 
provides  UNDS  legislative  information, 
a  summarv'  of  the  technical  and 
management  approach  to  rule 
development,  and  a  description  of  the 
benefits  expected  to  result  from  the 
development  of  UNDS. 


department  in  which  the  Coast  Guard  is 
operating  as  a  vessel  equivalent  to  a 
vessel  [owned  or  operated  by  the 
DOD]."  The  CWA  defines  a  vessel  as 
every  type  of  watercraft  or  other 
artificial  contrivance  used,  or  capable  of 
being  used,  as  a  means  of  transportation 
on  the  navigable  waters  of  the  United 
States.  See  CWA  sections  312(a)(1)  and 
312(a)(2).  Also  see  40  CFR  140.1(d). 
The  scope  of  the  UNDS  legislation 
addresses  incidental  discharges  from 
over  7.000  vessels  (i.e..  ships, 
submarines,  and  small  boats  and  craft) 
of  differing  designs  and  mission 
requirements.  The  Armed  Forces  that 
operate  vessels  subject  to  UNDS  include 
the  Navy.  Military  Sealift  Command. 
Army.  Marine  Corps.  Air  Force,  and 
Coast  Guard.  Table  3  summarizes  the 
number  of  vessels  operated  by  each  of 
these  branches  of  the  Armed  Forces  as 
of  August  1997.  The  following  sections 
provide  a  general  description  of  the 
mission  of  vessels  operated  by  each 
branch  of  the  Armed  Forces  and  the 
types  of  vessels  covered  by  UNDS.  Also 
provided  is  a  description  of  the  vessels 
that  are  excluded  from  this  proposed 
rule.  Armed  Forces  vessels  and  their 
operating  locations  are  discussed  in 
more  detail  in  the  Technical 
Development  Document. 

Table  3.— Number  of  Armed 
Forces  Vessels 


Branch  of  armed  forces 


III.  Description  of  Armed  Forces 
Vessels 

Section  312(a)(14)  of  the  CWA.  as 
amended  by  the  National  Defense 
Authorization  Act  of  1996,  defines  a 
vessel  of  the  Armed  Forces  as  "(A)  any 
vessel  owned  or  operated  by  the 
Department  of  Defense,  other  than  a 
time  or  voyage  chartered  vessel;  and  (B) 
any  vessel  owned  or  operated  by  the 
Department  of  Transportation  that  is 
designated  by  the  Secretary  of  the 


Navy  

Military  Sealift  Command 

Army 

Marine  Corps  

Air  Force  

Coast  Guard  

Total 


Number  of 
vessels 


4,760 

57 

334 

538 

36 

1,445 


7,172 


A.  U.S.  Navy 

The  role  of  the  Navy  is  to  maintain  an 
effective  naval  fighting  force  for  the 
defense  of  the  United  States  in  times  of 
war,  and  to  deploy  this  force  to  prevent 

Table  4.— U.S.  Navy  Vessels 


conflicts  and  control  crises  around  the 
world.  The  Navy  is  responsible  for 
organizing,  training,  and  equipping  its 
forces  to  conduct  prompt  and  sustained 
combat  operations  at  sea.  The  fleet  must 
be  capable  of  carrying  personnel, 
weapons,  and  supplies  wherever 
needed. 

The  Navy  currently  owns  and 
operates  over  4,700  vessels.  Navy 
vessels  can  be  categorized  into  eight 
groups  by  similar  mission:  aircraft 
carriers,  surface  combatants, 
amphibious  ships,  submarines, 
auxiliaries,  mine  warfare  ships,  service 
craft  and  small  boats,  and  inactive 
assets.  Naval  ships  and  submarines  are 
ocean-going  vessels  that  for  the  most 
part  operate  within  12  nautical  miles 
(n.m.)  from  shore  only  during  transit  in 
and  out  of  port.  However,  many  of  these 
vessels  spend  approximately  180  days 
per  year  in  port,  and  many  testing  and 
maintenance  activities  are  conducted  in 
port  or  during  transits.  Service  craft  and 
small  boats  typically  operate  in  ports  or 
other  coastal  waters  within  12  n.m.  from 
shore.  Unlike  service  craft,  small  boats 
are  often  kept  out  of  the  water  when  not 
in  use  to  increase  the  vessels'  longevity. 
Inactive  assets  include  a  variety  of 
vessel  types.  The  majority  of  inactive 
vessels  are  scheduled  for  scrapping, 
transfer  to  the  Maritime  Administration, 
or  foreign  sale.  Table  4  provides  a  brief 
description  of  the  vessel  types,  and 
information  on  the  number  of  vessels 
and  the  vessels'  primary  operating  areas. 

The  Navy  bases  the  majority  of  its 
fleet  at  five  major  ports:  Norfolk, 
Virginia;  San  Diego,  California; 
Mayport,  Florida;  Puget  Sound, 
Washington;  and  Pearl  Harbor,  Hawaii. 
These  ports  provide  services  including: 
pierside  support  services  (e.g.,  potable 
water,  sewage  and  trash  disposal,  and 
electrical  power);  supplies  (e.g.,  repair 
parts,  consumable  materials,  and  food); 
and  maintenance  and  repair  functions. 
The  Navy  operates  additional  ports, 
identified  in  the  Technical  Development 
Document,  that  provide  a  subset  of  these 
services. 


Vessel  type 


Aircraft  Carriers  

Surface  Combatants 


Provide  air  combat  support  to  the  fleet  with  landing  and  launch  plat- 
forms for  airplanes  and  helicopters. 

Provide  air  defense,  ballistic  missile  defense,  antisubmarine  warfare 
support,  antisurface  warfare  support,  merchant  and  carrier  group 
protection,  Independent  patrol  operations,  and  tactical  support  of 
land-based  forces. 


12 
139 


Primary  operational 
area 


Inside  12 
n.m. 


Outside 
12  n.m. 


X 
X 
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Vessel  type 


Table  4.— U.S.  Navy  Vessels— Continued 


Amphibious  Ships 

Submarines  

Auxiliaries  

Mine  Warfare  Ships 

Service  Craft  and  Small  Boats 

Inactive  Assets  


Mission 


Provide  a  landing  and  take-off  platfomi  for  aircraft,  primanly  heli- 
copters, and  a  means  for  launching  and  recovering  smaller  landing 

Provide  strategic  and  ballistic  defense,  search  and  rescue,  and  re- 

,   search  and  survey  capability. 

Provide  logistical  support,  such  as  underway  replenishment,  matenal 
support,  and  rescue  and  salvage  operations. 

Conduct  minesweeping  missions  to  find,  classify,  and  destroy  mines  ... 

Provide  a  variety  of  services.  Includes  tug  boats,  landing  craft,  training 
craft,  torpedo  retrievers,  patrol  boats,  utility  boats,  floating  drydocks, 
barges,  and  transport  boats. 

Vessels  in  various  states  of  readiness,  the  majority  of  which  are 
scheduled  for  scrapping,  transfer  to  MARAD,  or  sale  to  foreign  na- 
tions. 


•  These  vessels  are  not  operated  and  are  kept  at  various  port  locations 


Numt>er 


39 

88 

20 

26 
4,192 

244 


Primary  operational 
area 


Inside  12 
n.m. 


X 
X 


X' 


Outside 

12  n.m. 


X 
X 


B.  Military  Sealift  Command  (MSC) 

The  primary  mission  of  the  MSC  is  to 
transport  Department  of  Defense 
materials  and  supplies,  provide  tow^ing 
and  salvage  services,  and  conduct 
specialized  missions  for  Federal 
agencies.  To  accomplish  this,  the  MSC 
maintains  and  operates  a  fleet  of  vessels 
classified  within  four  major  maritime 
programs:  the  Special  Mission  Support 
Force  (SMSF);  the  Naval  Fleet  Auxiliary 
Force  (NFAF);  the  Afloat  Prepositioning 
Force;  and  MSC  Strategic  Sealift 
Program.  MSC  vessels  are  operated 
primarily  by  civil  service  mariners,  but 


also  by  some  military  personnel  or 
mariners  under  contract  to  MSC.  UNDS 
does  not  apply  to  chartered  Strategic 
Sealift  and  Afloat  Prepositioning  Force 
vessels.  See  CWA  section  312(a)(14) 
excluding  time  or  voyage  chartered 
vessels  ft-om  the  definition  of  vessels  of 
the  Armed  Forces. 

MSC  vessels  provide  support  to  other 
Armed  Forces  vessels  and  can  be 
stationed  around  the  globe  to  ensure 
rapid  support.  MSC  vessels  are  ocean- 
going vessels  that  typically  operate 
within  12  n.m.  only  during  transit  in 
and  out  of  port.  Some  testing  and 

Table  5.— MSC  Vessels 


maintenance  activities  are  conducted 
while  the  vessel  is  in  port  or  during 
transits  through  coastal  waters.  Table  5 
provides  a  brief  description  of  MSC 
vessel  types,  and  information  on  the 
number  of  vessels  and  their  primar\- 
operating  areas. 

The  MSC  operates  no  major  port 
facilities  of  its  owti,  instead  maintaining 
its  vessels  at  Na%7  and  commercial  port 
facilities.  A  number  of  MSC 
replenishment  and  auxiliar\'  vessels 
operate  out  of  the  Navv's  ports  in 
Norfolk,  Virginia;  San  Diego,  California; 
and  Pearl  Harbor.  Hawaii. 


Vessel  type 


Special  Mission  Support  Force 


Naval  Fleet  Auxiliary  Force 


Mission 


Support  the  Armed  Forces  in  specialized  missions  such  as  undersea 
surveillance,  missile  range  tracking,  oceanographic  and  hydro- 
graphic  surveys,  acoustic  research,  and  submarine  escort. 

Provide  undenway  replenishment  services  {i.e.,  deliver  fuel,  food, 
spare  parts,  equipment,  and  ammunition)  to  Navy  surface  combat- 
ants, as  well  as  ocean  towing  and  salvage  services. 


Number 


Pnmary  operational 
area 


Inside  12  :    Outside 
n.m.       1     12  n.m 


22 


35 


C.  U.S.  Coast  Guard 

The  Coast  Guard  is  a  component  of 
the  Department  of  Transportation  and  is 
responsible  for  enforcing  laws  on  waters 
of  the  U.S.,  including  coastal  waters, 
oceans,  lakes,  and  rivers  subject  to  the 
jurisdiction  of  the  United  States. 
Peacetime  missions  include  enforcing 
recreational  boating  safety,  conducting 
search  and  rescue  operations, 
maintaining  aids  to  navigation,  ensuring 


merchant  marine  safety,  providing  drug 
interdiction,  and  facilitating 
environmental  protection  efforts.  In 
time  of  war,  the  Coast  Guard  may 
become  a  part  of  the  Navy. 

Coast  Guard  vessels  may  be 
categorized  as:  icebreakers;  cutters; 
tenders;  tugboats;  small  boats  and  craft; 
and  other  vessels.  Table  6  provides  a 
brief  description  of  the  vessel  types,  and 
information  on  the  number  of  vessels 
and  their  typical  operating  areas. 


The  major  Coast  Guard  facilities  are 
located  in  Boston,  Massachusetts; 
Honolulu,  Hawaii;  Charleston,  South 
Carolina;  Alameda.  California; 
Galveston,  Texas;  Seattle,  Washington; 
Miami,  Florida;  and  Portsmouth. 
Virginia.  Coast  Guard  duty  stations  can 
also  be  found  on  inland,  coastal,  and 
river  waterways  throughout  the  U.S. 
Ship  repair  and  overhaul  is  usually 
conducted  at  a  commercial  facility  near 
the  homeport  of  the  vessel. 
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Table  6.— U.S.  Coast  Guard  Vessels 


Vessel  type 

Mission 

Number 

Phmary  operational 
area 

Inside  12 
n.m. 

Outside 
12  n.m. 

Ice  breakers 

Cutters  

Tenders  

Tugt)oats 

Small  Boats  and  Craft    

Support  the  winter  icebreaking  efforts  in  order  to  maintain  open  water- 
ways in  the  Arctic,  Antarctic,  and  the  northern  regions  of  the  United 
States  including  the  Great  Lakes,  Northwest,  and  Northeast. 

Provide  multi-mission  capability,  including  patrol,  air  defense,  search 
and  rescue,  and  drug  interdiction. 

Used  to  maintain  inland  river,  coastal,  and  offshore  buoys  and  naviga- 
tional aids,  or  to  serve  as  a  construction  platform. 

Provide  towing  and  support  services  to  other  vessels  

3 

128 

76 

20 
1.217 

1 

X 

X 

X 

X 
X 

X 

X 
X 

Used  in  hartx>rs,  in  rough  surf  for  rescue,  for  inland  nver  and  lake  pa- 
trol, as  transports,  and  for  firefighting. 
Includes  a  sailing  cutter  used  for  training  

Other  Vessel 

D.  U.S.  Army 

Army  vessels  are  used  primarily  for 
ship-to-shore  transfer  of  equipment, 
cargo,  and  personnel.  The  Army 
operates  one  major  port  facility  at  Fort 
Eustis,  Virginia  for  active  duty  vessels, 
and  numerous  other  port  facilities  for 
reserve  duty  vessels.  The  Army's  fleet  is 
divided  into  three  categories:  the 


Transportation  Corps,  the  Intelligence 
and  Security  Command,  and  the  Corps 
of  Engineers.  The  Army  Transportation 
Corps  operates  lighterage  and  floating 
utility  craft  to  provide  waterbome 
delivery  (inland  and  ship-to-shore)  of 
equipment  and  supplies  for  all  Armed 
Forces  and  to  perform  port  terminal 
operations.  The  Intelligence  and 

Table  7.— U.S.  Army  Vessels 


Security  Command  operates  patrol 
vessels  for  drug  interdiction.  Army 
Corps  of  Engineers  (COE)  boats  and  craft 
are  excluded  from  UNDS  as  discussed 
in  section  III.G  of  the  preamble.  Table  7 
provides  a  brief  description  of  Army 
vessels  subject  to  the  proposed  rule,  and 
information  on  the  number  of  vessels 
and  their  primary  operating  areas. 


Vessel  type 


Mission 


Number 


Primary  operational 
area 


Inside  12 
n.m. 


Outside 
12  n.m. 


Lighterage 

Floating  Utility 
Patrol  Ships  .. 


Transport  equipment,  cargo,  and  personnel 

Perlorm  port  terminal  operations  

Perform  drug  interdiction  


159 
168 

7 


X 
X 


E.  U.S.  Marine  Corps 

A  primary  role  of  the  Marine  Corps  is 
to  employ  military  forces  and 
equipment  onto  land  from  the  sea.  The 
Marine  Corps  uses  538  inflatable  rubber 
craft  for  in-port,  river,  lake,  and  coastal 
operations.  These  craft  are  often  kept 
out  of  the  water  when  not  in  use  to 
increase  the  craft's  longevity.  The 


Marine  Corps  makes  use  of  available 
local  port  facilities  and  operates  no 
major  port  facilities  of  its  own. 

F.  U.S.  Air  Force 

The  Air  Force  operates  some  large 
vessels  and  a  number  of  smaller  boats 
and  craft  at  various  locations  to  support 
missile  testing  and  operations.  Table  8 
provides  a  brief  description  of  the  vessel 

Table  8.— U.S.  Air  Force  Vessels 


types,  and  information  on  the  number  of 
vessels  and  their  primary  operating 
areas. 

The  Air  Force  operates  no  major  port 
facilities  of  its  own.  The  larger  Air  Force 
vessels  are  located  at  Tyndall  Air  Force 
Base.  Florida,  and  at  Carrabelle,  Florida. 
Small  boats  and  craft  are  distributed 
among  a  number  of  local  ports. 


Vessel  type 

Mission 

Number 

Primary  operational 
area 

Inside  12 
n.m. 

Outside 
12  n.m. 

Missile  Retriever 

Used  to  locate  and  recover  practice  missiles  

5 
31 

X 
X 

X 

Floating  Utility  

Used  primarily  for  transportation  training  and  repair    

G.  Vessels  Not  Covered  by  This 
Proposed  Rule 

This  proposed  rule  would  apply  only 
to  Armed  Forces  vessels.  This  proposed 
rule  would  not  apply  to  commercial 


vessels;  privately  owned  vessels;  vessels 
owned  or  operated  by  State,  local,  or 
tribal  governments;  vessels  under  the 
jurisdiction  of  the  Army  Corps  of 
Engineers;  vessels,  other  than  those  of 


the  Coast  Guard,  under  the  jurisdiction 
of  the  Department  of  Transportation; 
vessels  owned  or  operated  by  other 
Federal  agencies  that  are  not  part  of  the 
Armed  Forces;  vessels  preserved  as 
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memorials  and  museums;  time-  and 
voyage-chartered  vessels;  vessels  under 
construction;  vessels  in  drydock;  and 
amphibious  vehicles.  For  clarification, 
several  categories  of  these  types  of 
vessels  that  are  beyond  the  scope  of  this 
proposed  rule  are  described  below. 

1.  U.S.  Army  Corps  of  Engineers  Vessels 

Army  Corps  of  Engineers  vessels  are 
typically  used  for  civil  viforks  purposes. 
Congress  has  consistently  addressed  the 
Army  Corps  of  Engineers  separately 
from  other  parts  of  the  Department  of 
Defense  in  both  authorization  and 
appropriations  bills.  Therefore,  the  DOD 
and  EPA  do  not  consider  that  Congress 
intended  to  apply  UNDS  to  Army  Corps 
of  Engineers  vessels. 

2.  Maritime  Administration  (MARAD) 
Vessels 

A  number  of  vessels  £u^  operated  or 
maintained  by  the  Maritime 
Administration,  a  part  of  the 
Department  of  Transportation.  As 
established  in  section  312(a)(14}  of  the 
CWA,  the  definition  of  "vessel  of  the 
Armed  Forces"  includes  those 
Department  of  Transportation  vessels 
that  are  designated  by  the  Secretary  of 
the  department  in  which  the  U.S.  Coast 
Guard  is  operating  (currently  the 
Department  of  Transportation)  as 
operating  as  a  vessel  equivalent  to  a 
EiOD  vessel.  The  Secretary  of 
Transportation  has  determined  that 
MARAD  vessels,  including  the  National 
Defense  Reserve  Fleet,  do  not  operate 
equivalently  to  DOD  vessels,  and 
therefore  MARAD  vessels  are  not 
covered  by  UNDS. 

3.  Memorial  and  Museum  Vessels 

Ships  and  submarines  preserved  as 
memorials  and  museimis  once  served  a 
military  mission.  However,  with  the 
exception  of  one  submarine,  these 
vessels  are  no  longer  owned  or  operated 
by  the  Armed  Forces,  and  therefore, 
they  are  not  vessels  of  the  Armed  Forces 
and  UNDS  does  not  apply  to  them. 

The  submarine  Nautilus  is  owned  and 
operated  by  the  Navy  as  a  museum; 
however,  the  vessel  is  stationary  and  its 
systems  are  not  routinely  operated.- 
Therefore,  the  EPA  and  DOD  are 
proposing  to  exclude  this  vessel  from 
the  scope  of  UNDS. 

4.  Time-  and  Voyage-Chartered  Vessels 

CWA  section  312(a)(14)  specifically 
excludes  time  or  voyage  chartered 
vessels  from  the  definition  of  "vessels  of 
the  Armed  Forces."  Time-  and  voyage- 
chartered  vessels  are  vessels  operating 
under  a  contract  between  the  vessel 
owner  and  a  charterer  (in  this  case,  the 
Armed  Forces)  whereby  the  charterer 


hires  the  vessel  for  a  specified  time 
period  or  voyage,  respectively.  Such 
vessels  at  all  times  remain  manned  and 
navigated  by  the  owner,  and  they  are 
not  owned  and  operated  by  the  Armed 
Forces.  Examples  of  chartered  vessels 
are  those  operated  by  the  MSC  in  the 
Afloat  Prepositioning  Force  and  the 
Strategic  Sealift  Program. 

5.  Vessels  Under  Construction 

EPA  and  DOD  do  not  consider  a 
vessel  under  construction  for  the  DOD 
or  Coast  Guard,  and  for  which  the 
Federal  government  has  not  taken 
custody,  to  be  a  "vessel  of  the  Armed 
Forces."  UNDS  would  not  apply  to 
these  vessels  imtil  the  Federal 
government  gains  custody. 

6.  Vessels  in  Drydock 

The  statutory  definition  of  "discharge 
incidental  to  the  normal  operation  of  a 
vessel"  includes  incidental  discharges 
whenever  the  vessel  is  waterbome.  See 
CWA  section  312(a)(12).  UNDS  would 
not  apply  to  discharges  from  vessels 
while  they  are  in  drydock  because  they 
are  not  waterbome,  even  if  the 
discharges  would  otherwise  meet  the 
definition  of  a  "discharge  incidental  to 
the  normal  operation  of  a  vessel." 

7.  Amphibious  Vehicles 

EPA  and  DOD  do  not  consider 
amphibious  vehicles  as  a  vessel  for  the 
purposes  of  UNDS  because  they  are 
operated  primarily  as  vehicles  on  land. 
Water  use  of  these  vehicles  is  of  short 
duration  for  nearshore  transit  to  and 
from  vessels. 

rv.  Summary  of  Data  Gathering  Efforts 

Once  the  scope  of  vessels  to  which 
UNDS  would  apply  was  determined,  it 
was  necessary  to  identify  the  universe  of 
discharges  and  to  characterize  the 
nature  of  these  discharges.  The  data 
gathering  effort  to  support  these 
objectives  included  surveys  and 
consultations  involving  DOD  and  Coast 
Guard  personnel  with  expertise  in 
vessel  operations  and  shipboard  systems 
or  equipment  generating  the  discharges. 
The  survey  and  consultation  results 
were  supplemented  with  sampling, 
where  necessary.  The  following  sections 
provide  an  overview  of  the  data 
collection  efforts.  Additional  details  are 
presented  in  the  Technical  Development 
Document. 

A.  Surveys  and  Consultations 

The  Navy  initiated  the  data  collection 
process  by  compiling  a  list  of  discharges 
and  existing  information  on  these 
discharges,  including  siunmary  results 
of  previous  sampling  studies.  The 
information  was  presented  in  a  single 


report,  "U.S.  Navy  Ship  Wastewater 
Discharges,"  available  in  the  record  for 
this  proposed  rule.  The  Navy  provided 
this  report,  along  with  a  survey,  to  each 
branch  of  the  Armed  Forces  at  the 
headquarters  and  field  levels,  including 
both  shore  installations  and  shipboard 
operators.  The  survey  solicited 
comments  on  the  accuracy  smd 
completeness  of  the  attached  report,  and 
sought  information  on  which  vessels 
generate  the  discharges,  discharge 
characteristics  (e.g.,  pollutant 
constituents,  discharge  volumes,  and 
flow  rates),  and  any  existing  reports  or 
docimientation  relating  to  any 
discharges  not  identified  in  the  report. 

The  Navy  and  EPA  supplemented  the 
survey  results  by  conducting  ship  visits 
and  consulting  with  DOD  and  Coast 
Guard  personnel  with  expertise  in 
vessel  systems,  equipment,  and 
operations  that  produce  the  discharges. 
The  purpose  of  these  consultations  and 
ship  visits  was  to  clarify  information 
gathered  and  to  ensure  all  existing 
information  on  discharges  was  obtained. 

B.  Sampling  and  Analysis 

As  a  result  of  the  survey  and 
consultation  process,  EPA  and  DOD 
identified  39  types  of  discharges 
incidental  to  the  normal  operation  of 
Armed  Forces  vessels.  For  30  of  the  39 
discharges,  existing  information 
gathered  from  surveys  and  consultations 
was  sufficient  to  characterize  the  nature 
of  the  discharges  and  assess  potential 
environmental  impacts,  if  euiy,  resulting 
from  the  discharges.  EPA  and  DOD 
determined  that  existing  information 
was  insufficient  to  characterize  the 
constituents  and  determine  the 
environmental  effects  of  the  remaining 
nine  discharges.  These  nine  discharges, 
identified  in  Table  9,  were  sampled  to 
obtain  the  additional  data. 

Table  9.— Discharges  Sampled 

— Boiler  Blowdown. 
— Compensated  Fuel  Ballast. 
— Dlstillatiofi  and  Reverse  Osmosis  Brine. 
— Firemain  Systems. 
— Freshwater  Lay-up 
— Non-Oily  Machinery  Wastewater. 
— Seawater  Cooling  Overtxjard  Discharge. 
— Steam  Condensate. 

— Surface  Vessel  Bilgewater/Oil-Water  Sepa- 
rator Discharge. 

Samples  were  collected  from  ten 
vessels,  representing  a  total  of  six  Navy, 
Coast  Guard,  and  MSC  vessel  types. 
Navy  vessels  sampled  included  an 
aircraft  carrier,  three  surface 
combatants,  two  amphibious  ships,  and 
a  submarine.  Also  sampled  were  a  Coast 
Guard  cutter  and  two  MSC  oilers,  which 
are  vessels  used  for  fuel  transport.  The 
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sampling  program  was  structured  to 
address  differences  in  vvastestream 
cfiaracteristics  among  certain  vessel 
types.  Information  on  the  discharges 
that  were  sampled  from  each  ship  and 
the  constituents  analyzed  for  each 
discharge  is  presented  in  the  Technical 
Development  Document.  The  technical 
basis  for  selecting  the  constituents 
analyzed  and  the  reasons  for  sampling 
specific  discharges  on  certain  ship 
classes  are  presented  in  the  document 
entitled  "Uniform  National  Discharge 
Standards  Rationale  for  Initial  Discharge 
Sampling."  Both  documents  are 
available  in  the  record  for  this  proposed 
rule. 

V.  Marine  Pollution  Control  Device 
(MPCD)  Requirements 

CWA  section  312(n)(2)(B)  identifies 
the  seven  factors  EPA  and  DOD  are  to 
consider  in  determining  for  which 
discharges  it  is  reasonable  and 
practicable  to  require  use  of  a  MPCD  to 
mitigate  adverse  impacts  on  the  marine 
environment.  Those  factors  are  listed  in 
section  II.  A  of  this  preamble.  The 
methodology  EPA  and  DOD  used  to 
assess  the  environmental  effects,  if  any, 
resulting  from  each  of  the  discharges  is 
presented  in  section  V.A  below. 

This  proposed  rule  would  apply  to  39 
types  of  vessel  discharges.  EPA  and 
DOD  are  proposing  to  require  the  use  of 
MPCDs  to  control  25  of  these 
discharges.  These  discharges  are  listed 
in  Table  1  and  described  below  in 
section  V.C.  Section  V.C  also  discusses 
the  potential  for  the  discharges  to  cause 
adverse  impacts  on  the  marine 
environment  and  the  availability  of 
MPCDs  to  mitigate  adverse  impacts.  The 
MPCDs  mentioned  below  in  sections 
V.C  may  not  be  uniformly  applicable  to 
all  vessels.  The  performance  standards 
to  be  promulgated  in  a  future 
rulemaking  (UNDS  Phase  II)  may 
distinguish  among  classes,  types,  and 
sizes  of  vessels;  distinguish  between 
new  and  existing  vessels;  and  provide 
for  a  waiver  of  applicability  for  a 
particular  class,  type,  age  or  size  of 
vessel.  (See  CWA  section  312(n)(3)C).) 

EPA  and  DOD  are  proposing  not  to 
require  the  use  of  MPCDs  for  the 
remaining  14  vessel  discharges.  These 
discharges,  listed  in  Table  2  and 
described  below  in  section  V.D,  exhibit 
a  low  potential  for  causing  adverse 
impacts  on  the  marine  environment. 
Therefore,  EPA  and  DOD  have 
determined,  for  this  proposed  rule,  that 
it  is  not  reasonable  and  practicable  to 
require  the  use  of  MPCDs  to  mitigate 
adverse  impacts  on  the  marine 
environment. 


A.  Overview  of  Assessment  Methodology 

For  the  purposes  of  this  proposed 
rule,  EPA  and  DOD  assessed  the 
potential  environmental  effects  of  the 
discharges  by  asking  the  following 
questions  concerning  their  chemical, 
physical,  and  biological  characteristics: 
— Chemical  Constituents.  Does  the 
discharge  contain  constituents  in 
concentrations  that  exceed  State 
aquatic  water  quality  criteria  or 
Federal  aquatic  water  quality  criteria 
(as  promulgated  by  EPA  in  the 
National  Toxics  Rule,  40  CFR  131.36) 
and  have  the  potential  to  be  released 
into  the  environment  in  significant 
amounts,  resulting  in  a  potential 
adverse  impact  on  the  environment? 
— Thermal  Pollution.  Does  the  discharge 
pose  the  potential  to  exceed  State 
thermal  v/ater  quality  criteria  in  the 
receiving  waters  beyond  a  mixing 
zone,  and  to  a  degree  sufficient  to 
have  an  adverse  impact  on  the 
environment? 
— Bioaccumulative  Chemicals  of 

Concern.  Does  the  discharge  have  the 
potential  to  contain  bioaccumulative 
chemicals  of  concern  in  amounts 
sufficient  to  have  an  adverse  impact 
on  the  environment? 
— Nonindigenous  Species  Does  the 
discharge  have  the  potential  to 
introduce  viable  nonindigenous 
aquatic  species  to  new  locations? 
If  the  answer  to  any  of  the  above 
questions  was  "yes,"  EPA  and  DOD 
determined  that  the  discharge  had  a 
potential  for  adverse  environmental 
effect. 

EPA  and  DOD  used  sampling  results 
or  process  knowledge  to  identify  the 
potential  presence  and  concentration  of 
constituents  in  the  discharge. 
Constituent  concentrations  in  the 
discharge  were  compared  to  Federal 
criteria  promulgated  by  EPA-  in  its 
National  Toxics  Rule,  40  CFR  131.36  (57 
FR  60848;  Dec.  22,  1992  and  60  FR 
22230;  May  4.  1995).  referred  to  in  this 
preamble  as  "Federal  criteria,"  and 
State  water  quality  numeric  criteria  for 
the  ten  States  with  the  most  significant 
presence  of  Armed  Forces  vessels. 
These  ten  States  are  California, 
Connecticut,  Florida,  Georgia,  Hawaii, 
New  Jersey.  South  Carolina.  Texas, 
Virginia,  and  Washington.  Constituent 
concentrations  in  the  discharge  were 
compared  against  the  most  stringent  of 
the  Federal  and  ten  States'  criteria  for 
that  constituent.  For  almost  all 
constituents,  the  State  water  quality 
criteria  are  more  stringent  than  the 
Federal  National  Toxics  Rule  (NTR) 
criteria. 

EPA  and  DOD  used  aquatic  water 
quality  criteria  in  this  assessment 


because  they  are  a  measure  of  the  level 
of  water  quality  that  provides  for  the 
protection  and  propagation  of  aquatic 
life. 

EPA  and  DOD  used  saltwater  aquatic 
life  criteria  for  screening  the  discharges 
because  most  Armed  Forces  vessels 
operate  in  the  brackish  water  of 
estuaries  or  bays,  or  in  the  marine 
environment  off  the  coast  or  in  open 
ocean,  where  the  biology  of  the  water 
body  is  dominated  by  saltwater  aquatic 
life.  Aquatic  life  criteria  were  used 
instead  of  human  health  criteria,  which 
are  related  to  consumption  of  fish  and 
shellfish,  because  recreational  activities 
such  as  fishing  and  swimming  generally 
do  not  occur  in  the  immediate  vicinity 
of  Armed  Forces  vessels. 

Depending  on  the  nature  of  the 
discharge,  EPA  and  DOD  compared 
discharge  concentrations  to  either  the 
acute  or  chronic  criteria  values.  Where 
discharges  are  intermittent  or  occasional 
in  nature,  of  relatively  short  duration  (a 
few  seconds  to  a  few  hours),  and 
dissipate  rapidly  in  the  environment, 
constituent  concentrations  were 
compared  to  acute  water  quality  criteria. 
Where  discharges  are  of  a  longer 
duration  or  continuous  and  likely  to 
result  in  concentrations  in  the 
environment  that  approach  a  steady 
state  condition,  the  constituent 
concentrations  were  compared  to 
chronic  water  quality  criteria.  Table 
4-1  in  the  Technical  Development 
Document  lists  the  State  criteria  or 
Federal  criteria  used. 

The  initial  screening  process  involved 
comparing  the  constituent 
concentrations  in  the  undiluted 
discharge  to  the  water  quality  criteria. 
For  those  discharges,  such  as  cathodic 
protection,  where  the  constituents 
diffuse  from  the  exterior  of  a  vessel  or 
vessel  component,  EPA  and  DOD 
generally  computed  a  concentration 
within  a  small  mixing  zone  (a  few 
inches  to  a  few  feet). 

EPA  and  DOD  further  assessed  those 
discharges  that  had  constituents 
exceeding  water  quality  criteria.  EPA 
and  DOD  considered  mass  loadings, 
flow  rates,  the  geographic  location  of  the 
discharge,  the  manner  in  which  the 
discharge  occurs  (e.g.,  continuous  or 
intermittent),  and  in  some  cases,  the 
effect  of  the  dilution  within  a  small 
mixing  zone.  The  purpose  of  this  further 
assessment  was  to  determine  whether 
the  constituents  are  discharged  with 
such  a  low  frequency  or  in  such  small 
amounts  that  the  resulting  constituent 
mass  loading  has  the  potential  to 
produce  only  minor  or  undetectable 
environmental  effects,  or  whether  the 
constituents  are  released  in  such  a 
manner  that  dilution  in  a  small  mixing 
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zone  quickly  results  in  concentrations 
below  water  quality  criteria.  If  so,  EPA 
and  DOD  considered  the  chemical 
constituents  of  the  discharge  not  to  have 
the  potential  to  adversely  affect  the 
environment. 

In  addition  to  chemical  constituents, 
EPA  and  DOD  assessed  whether  the 
discharges  exceeded  State  thermal  water 
quality  criteria  for  the  five  States  with 
the  most  significant  presence  of  Armed 
Forces  vessels.  These  States  are 
California,  Florida,  Hawaii,  Virginia, 
and  Washington.  Many  discharges  did 
not  need  a  detailed  assessment  because 
they  are  discharged  at  ambient  or  only 
slightly  elevated  temperatures,  or  the 
volume  or  discharge  rate  is  very  low. 
EPA  and  DOD  determined  that  six 
discharges  are  released  at  sufficiently 
high  temperatures  and  volumes  that 
further  assessment  was  warranted  to 
determine  whether  the  discharge  had 
the  potential  to  cause  an  adverse 
thermal  effect.  These  discharges  are: 
— Boiler  Blowdowm, 
—Catapult  Water  Brake  Tank  And  Post- 
Launch  Retraction  Exhaust, 
— Catapult  Wet  Accumulator  Discharge, 
— Distillation  And  Reverse  Osmosis 

Brine, 
— Seawater  Cooling  Overboard 

Discharge,  and 
— Steam  Condensate. 

EPA  and  DOD  modeled  these 
discharges  to  determine  the  size  of  the 
mixing  zone  that  would  be  needed  for 
receiving  waters  to  meet  State  thermal 
water  quality  criteria  and  compared  this 
zone  to  State  thermal  mixing  zone 
allowances.  A  more  complete 
discussion  of  the  models  and 
procedures  used  for  these  assessments  is 
provided  in  the  Technical  Development 
Document. 

EPA  and  DOD  reviewed  each 
discharge,  to  determine  whether  it 
contained  bioaccumulative  chemicals  of 
concern,  as  identified  in  the  Final  Water 
Quality  Guidance  for  the  Great  Lakes 
System  (60  FR  15365;  March  23,  1995). 
This  guidance  contains  a  list  of 
bioaccumulative  chemicals  of  concern 
identified  after  scientific  study,  in  a 
process  subjected  to  public  notice  and 
comment,  designed  to  support  a 
regionally  uniform  set  of  standards 
applicable  to  the  waters  of  the  Great 
Lakes.  Table  4-1  of  the  Technical 
Development  Document  lists  these 
bioaccumulative  chemicals  of  concern. 
In  every  case  where  the  presence  of  a 
bioaccumulative  chemical  of  concern 
was  confirmed  in  a  discharge,  EPA  and 
DOD  had  already  determined  based  on 
other  information  that  it  was  reasonable 
and  practicable  to  require  control  of  that 
discharge. 


EPA  and  DOD  also  assessed  each 
discharge  for  its  potential  to  transport 
viable  living  aquatic  organisms  between 
naturally  isolated  water  bodies. 
Preventing  the  introduction  of  invasive 
nonindigenous  aquatic  species  has  been 
recognized  as  important  in  maintaining 
biodiversity,  water  quality,  and  the 
designated  uses  of  water  bodies.  If  the 
available  data  indicate  that  a  discharge 
has  a  potential  for  transporting  and  then 
subsequently  discharging  viable  aquatic 
organisms  into  waters  of  the  U.S.,  then 
EPA  and  DOD  considered  the  discharge 
to  present  a  potential  for  causing 
adverse  environmental  effects  from 
nonindigenous  species  introduction.  In 
some  cases  EPA  and  DOD  determined  it 
was  reasonable  and  practicable  to 
require  MPCDs  to  control  a  discharge 
even  though  information  in  the  record 
indicates  that  the  discharge  has  a  low 
potential  for  adversely  affecting  the 
environment.  For  the  chain  locker 
effluent  and  sonar  dome  discharges,  at 
least  one  class  of  Armed  Forces  vessel 
has  a  management  practice  or  control 
technology  already  in  place  to  control 
the  environmental  effects  of  the 
discharge.  EPA  and  DOD  considered  the 
existence  of  a  cvurently  applied 
management  practice  or  control 
technology  to  be  sufficient  indication 
that  it  was  reasonable  and  practicable  to 
require  a  MPCD.  hi  other  cases  (non-oily 
machinery  wastewater  and 
photographic  laboratory  drains), 
analysis  of  whether  the  discharge  had  a 
potential  to  adversely  affect  the 
environment  was  inconclusive. 
However,  EPA  and  DOD  determined 
that  it  was  reasonable  and  practicable  to 
require  an  MPCD  to  mitigate  possible 
adverse  environmental  effects  from  the 
discharge. 

For  each  discharge  that  was 
determined  to  have  the  potential  to 
adversely  affect  the  environment,  EPA 
and  DOD  conducted  an  initial 
evaluation  of  the  practicabihty, 
operational  impact,  and  economic  cost 
of  using  a  MPCD  to  control  each 
discharge.  EPA  and  DOD  first 
determined  whether  a  control 
technology  or  management  practice  is 
currently  in  place  to  control  the 
discharge  for  environmental  protection 
on  any  vessel  type.  The  use  of  existing 
controls  on  a  vessel  was  considered 
sufficient  demonstration  that  at  least 
one  reasonable  and  practicable  control 
is  available  for  at  least  one  vessel  type. 
(This  proposed  Phase  I  UNDS  rule  does 
not  address  whether  existing  control 
technologies  or  management  practices 
are  adequate  to  mitigate  potential 
adverse  impacts.  In  Phase  II  of  UNDS, 
EPA  and  DOD  will  promulgate  MPCD 


performance  standards  for  the 
discharges  requiring  control.)  For 
discharges  without  any  existing 
pollution  controls,  EPA  and  DOD 
analyzed  potential  pollution  control 
options  to  determine  whether  it  is 
reasonable  and  practicable  to  require  the 
use  of  MPCDs.  For  every  discharge  that 
was  found  to  have  a  potential  to  cause 
adverse  environmental  effects.  EPA  and 
DOD  determined  that  it  is  reasonable 
and  practicable  to  require  a  MPCD  for  at 
least  one  vessel  type.  The  results  of  the 
MPCD  assessments  are  presented  in  the 
Technical  Development  Document. 

B.  Peer  Review 

Peer  review  is  a  doamiented  critical 
review  of  a  scientific  and  technical  work 
product.  It  is  an  in-depth  assessment 
that  is  used  to  ensure  that  the  final  work 
product  is  technically  sound.  Peer 
reviews  are  conducted  by  qualified 
individuals  who  are  independent  of 
those  who  prepared  the  work  product. 
For  this  proposed  rule,  reviewers  were 
selected  because  of  their  technical 
expertise  in  assessing  pollutant  behavior 
in  coastal  and  estuarine  ecosystems, 
modeling  pollutant  concentrations,  and 
predicting  the  effects  of  pollutant 
loadings  on  ambient  water  quality, 
sediments,  and  biota. 

A  technical  report  was  prepared  for 
each  of  the  discharges  covered  by  this 
proposed  rule.  These  Nature  of 
Discharge  (NOD)  reports  include  a 
discussion  of  how  the  discharge  is 
generated,  discharge  volumes  and 
frequencies,  where  the  discharge  occurs, 
chemical  constituents  present  in  the 
discharge,  and  relevant  regulatory 
information  or  water  quality  criteria. 
The  NOD  reports  also  assess  the 
potential  for  a  discharge  to  cause  an 
adverse  environmental  effect,  and 
provide  the  process  and  environmental 
background  information  used  in 
determining  whether  a  particular 
discharge  warrants  control.  NOD  reports 
for  each  discharge  are  included  as  an 
appendix  to  the  Technical  Development 
Document. 

NOD  reports  for  five  discharges  were 
selected  for  peer  review.  For  each  of 
these  discharges,  EPA  and  DOD 
determined  that  it  is  not  reasonable  and 
practicable  to  require  the  use  of  MPCDs 
because  they  exhibit  a  low  potential  for 
causing  adverse  impacts  on  the  marine 
environment.  Peer  reviewers  were  asked 
whether  the  data  and  process 
information  presented  in  the  NOD 
reports  are  sufficient  to  characterize  the 
discharges;  whether  the  analyses  are 
appropriate  for  the  discharges;  and 
whether  the  conclusions  regarding  the 
discharges'  potential  for  causing  adverse 
environmental  impacts  are  supported  by 
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the  information  presented  in  the  NOD 
reports. 

Results  of  the  peer  review  are 
compiled  in  the  "Peer  Review 
Comments  Document  for  Nature  of 
Discharge  Reports"  and  are  available  for 
review  in  the  rulemaking  record.  An 
initial  assessment  of  the  comments  does 
not  indicate  any  fundamental  flaws  in 
the  methodology  used  by  EPA  and  DOD 
to  assess  a  discharge's  potential  to  cause 
adverse  impacts  on  the  marine 
environment.  EPA  and  DOD  will 


address  the  peer  review  comments  prior 
to  promulgating  the  final  Phase  I  rule. 

C.  Discharges  Requiring  the  Use  of  a 
MPCD 

For  the  reasons  discussed  below,  EPA 
and  DOD  have  initially  determined  that 
it  is  reasonable  and  practicable  to 
require  the  use  of  a  MPCD  to  control  25 
discharges  from  vessels  of  the  Armed 
Forces.  Except  where  noted,  the 
pollutant  characteristics  of  these 
discharges  indicate  a  potential  to  cause 


adverse  environmental  impacts.  Table 
10  lists  those  discharges  for  which  EPA 
and  DOD  determined  it  was  reasonable 
and  practicable  to  require  the  use  of  a 
MCPD,  and  identifies  the  characteristics 
of  each  discharge  that  formed  the  basis 
of  the  determination.  The  terms 
"Chemical  Constituents,"  "Thermal 
Pollution,"  "Bioaccumulative 
Chemicals  of  Concern"  and 
"Nonindigenous  Species"  refer  to  the 
four  questions  described  in  section  V.A. 


Table  10. — Discharges  Requiring  the  Use  of  a  MPCD  and  the  Basis  for  the  Determination." 


Discharge 


Chemical  constituents 


Oil 


Metals 


Organic 
Chemicals 


Thermal 
pollution 


Bioaccumu- 
lative 
chemicals 
of  concern 


Nonindige- 
nous spe- 
cies 


Other 


Aqueous  Film-Forming  Foam   

Catapult  Water  Brake  Tank  Discharge  & 

Post-Launch  Retraction  Exhaust  

Cham  Locker  Effluent 

Clean  Ballast  

Compensated  Fuel  Ballast  

Controllable     Pitch     Propeller     Hydraulic 

Fluid  

Deck  Runoff  

Dirty  Ballast  

Distillation  and  Reverse  Osmosis  Brine  ... 

Elevator  Pit  Overtxaard  Discharge  

Firemain  Systems  

Gas  Turbine  Washdown  Discharge  

Graywater  

Hull  Coating  Leachate 

Motor  Gasoline  Compensated  Overtx>ard 

Discharge 

Non-oily  Machinery  Wastewater  

Photographic  Laboratory  Drains  

Seawater  Cooling  Overtxjard  Discharge  .. 

Seawater  Piping  Biofouling  Prevention 

Small  Boat  Engine  Wet  

Exhaust  

Sonar  Dome  Discharge 

Submanne  Bilge  Water  

Surface    Vessel    Bilge    Water/Oil-Water 

Separator  

Discharges  

Underwater  Ship  Husbandry  

Welldeck  Discharges 


X 
X 
X 


X 
X 


X 
X 


X 
X 


X 
X 


C) 


w 


C) 


Notes: 

("This  table  provides  a  simplified  overview  of  the  basis  for  requiring  the  use  of  MPCDs  for  particular  discharges.  It  is  not  intended  to  fully  char- 
acterize the  discharges  or  describe  the  analyses  leading  to  the  decision.  More  complete  characterizations  of  the  discharges  and  the  analyses 
leading  to  the  decisions  are  presented  in  section  V.C.  and  in  the  appendices  of  the  Technical  Development  Document. 

(^>  Discharge  may  produce  floating  foam  in  violation  of  some  State  water  quality  standards. 

K^i Discharge  was  determined  to  have  a  low  potential  to  adversely  affect  the  environment,  but  an  existing  MPCD  is  in  place  on  at  least  one  type 
of  vessel  to  reduce  this  low  potential  even  further. 

'">'No  conclusion  was  drawn  on  the  potential  of  the  discharge  to  adversely  affect  the  environment,  but  EPA  and  DOD  determined  a  MPCD  is 
reasonable  and  practicable  to  mitigate  any  possible  adverse  effects. 

'"Chlorine  and  chlorination  byproducts. 


For  this  Phase  I  proposed  rule,  EPA 
and  DOD  identified  at  least  one 
potential  MPCD  control  option  for  each 
discharge  that  could  mitigate  the 
environmental  impacts  of  the  discharge 
from  at  least  one  class  of  Armed  Forces 
vessel.  In  Phase  II  of  the  UNDS 
rulemaking,  EPA  and  DOD  will  perform 
a  more  detailed  assessment  of  MPCD 
control  options.  EPA  and  DOD  will 


consider  options  that  are  being 
evaluated  as  part  of  research  and 
development  programs  in  addition  to 
those  that  are  currently  available.  EPA 
and  DOD  will  evaluate  MPCDs  for  all 
classes  of  vessels  and  promulgate  the 
specific  performance  standards  for  each 
MPCD  that  are  reasonable  and 
practicable  for  that  class  of  vessel.  In 
developing  specific  MPCD  performance 


standards,  EPA  and  DOD  will  consider 
the  same  factors  considered  in  Phase  I. 
The  Phase  II  rule  may  distinguish 
among  vessel  types  and  sizes,  between 
new  and  existing  vessels,  and  may 
waive  the  applicability  of  Phase  II 
standards  as  necessary  or  appropriate  to 
a  particular  type  or  age  of  vessel  (see 
CWA  section  312(n)(3){B)). 
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The  definition  of  a  marine  pollution 
control  device,  or  MPCD,  as  used  in  this 
proposed  rule  is  a  control  technology  or 
a  management  practice  that  can 
reasonably  and  practicably  be  installed 
or  otherwise  used  on  a  vessel  of  the 
Armed  Forces  to  receive,  retain,  treat, 
control  or  discharge  a  discharge 
incidental  to  the  normal  operation  of  the 
vessel. 

The  discussions  below  provide  a  brief 
description  of  the  discharges  and  the 
systems  that  produce  the  discharges 
EPA  and  DOD  propose  to  control.  The 
discussions  highlight  the  most 
significant  constituents  released  to  the 
environment,  and  describes  the  current 
practice,  if  any,  to  prevent  or  minimize 
environmental  effects.  Because  of  the 
diversity  of  vessel  types  and  designs, 
these  control  practices  are  usually  not 
uniformly  applied  to  all  vessels 
generating  the  discharge.  In  addition, 
these  controls  do  not  necessarily 
represent  the  only  control  options 
available.  The  discharges  are  described 
in  more  detail  in  Appendix  A  of  the 
Technical  Development  Document. 

1.  Aqueous  Film  Forming  Foam  (AFFF) 

This  discharge  consists  of  a  mixture  of 
seawater  and  firefighting  foam 
discharged  during  training,  testing,  and 
maintenance  operations.  Aqueous  film 
forming  foam  (AFFF)  is  the  primary 
firefighting  agent  used  to  extinguish 
flammable  liquid  fires  on  surface  ships 
of  the  Armed  Forces.  AFFF  is  stored  on 
vessels  as  a  concentrated  liquid  that  is 
mixed  with  seawater  to  create  the 
diluted  solution  (3-6%  AFFF)  that  is 
sprayed  as  a  foam  on  the  fire.  The 
solution  is  applied  with  both  fire  hoses 
and  fixed  sprinkler  devices.  During 
planned  maintenance  of  firefighting 
systems,  system  testing  and  inspections, 
and  flight  deck  certifications,  the 
seawater/foam  solution  is  discharged 
either  directly  overboard  fi-om  hoses,  or 
onto  flight  decks  and  then  subsequently 
washed  overboard.  These  discharges  are 
considered  incidental  to  the  normal 
operation  of  Armed  Forces  vessels. 
Discharges  of  AFFF  that  occur  during 
firefighting  or  other  shipboard 
emergency  situations  are  not  incidental 
to  normal  operations  and  are  not  subject 
to  the  requirements  of  this  proposed 
rule. 

AFFF  is  discharged  from  all  Navy 
ships,  those  MSC  ships  capable  of 
supporting  helicopter  operations,  and 
Coast  Guard  cutters,  icebreakers,  and 
tugs.  AFFF  discharges  generally  occur  at 
distances  greater  than  12  n.m.  from 
shore,  and  in  all  cases  more  than  3  n.m. 
from  shore  due  to  existing  Armed 
Forces  operating  instructions.  The 
constituents  of  AFFF  include  water. 


bis(2-ethylhexyl)phthalate,  2-(2- 
butoxyethoxy}-ethanol,  urea,  alkyl 
sulfate  salts,  eimphoteric 
fluoroalkylamide  derivative, 
perfluoroalkyl  sulfonate  salts, 
triethanolamine,  and  methyl-lH- 
benzotriazole.  Because  the  water  used  to 
mix  with  the  AFFF  concentrate  comes 
from  the  vessel's  firemain,  the  discharge 
will  also  include  nitrogen  (measured  as 
total  Kjeldahl  nitrogen),  copper,  nickel, 
and  iron  from  the  firemain  piping. 

The  AFFF  discharge  produces  an 
aqueous  foam  intended  to  cool  and 
smother  fires.  Water  quality  criteria  for 
some  States  include  narrative 
requirements  for  waters  to  be  free  of 
floating  materials  attributable  to 
domestic,  industrial,  or  other 
controllable  sources,  or  include 
narrative  criteria  prohibiting  discharges 
of  foeun.  AFFF  discharges  in  State 
waters  would  be  expected  to  result  in 
violating  such  narrative  criteria  for  foam 
or  floating  materials.  At  present,  the 
Navy  uses  certain  management  practices 
to  control  these  discharges,  including  a 
self-imposed  prohibition  on  AFFF 
discharges  in  coastal  waters  by  most 
Armed  Forces  vessels.  These 
management  practices  to  control 
discharges  of  AFFF  demonstrate  the 
availability  of  a  MPCD  to  mitigate  the 
potential  adverse  impacts  that  could 
result  from  the  discharge  of  AFFF. 
Therefore,  EPA  and  DOD  have 
determined  that  it  is  reasonable  and 
practicable  to  require  use  of  a  MPCD  for 
this  discharge. 

AFFF  discharges  occur  beyond  3  n.m. 
but  within  12  n.m.  from  shore 
infrequently  and  in  relatively  small 
volumes,  and  the  diluted  (3-6%)  AFFF 
solution  is  not  believed  to  exhibit 
significant  toxic  effects.  Further,  any 
discharges  that  do  occur  take  place 
while  the  vessel  is  underway  and  will 
be  dispersed  in  the  turbulence  of  the 
vessel  wake. 

2.  Catapult  Water  Brake  Tank  and  Post- 
Launch  Retraction  Exhaust 

This  intermittent  discharge  is  the  oily 
water  skimmed  from  the  catapult  water 
brake  tank,  and  the  condensed  steam 
discharged  when  the  catapult  is 
retracted.  Catapult  water  brakes  are  used 
to  stop  the  forward  movement  of  the 
steam-propelled  catapults  used  to 
launch  aircraft  from  Navy  aircraft 
carriers.  The  catapult  water  brake 
system  includes  a  water  brake  tank  that 
contains  freshwater,  and  water  brake 
cylinders  .  During  flight  operations, 
water  from  the  catapult  water  brake  tank 
is  continuously  injected  into  the 
catapult  water  brake  cylinders.  At  the 
end  of  a  launch  stroke,  spears  located  on 
the  front  of  the  catapult  pistons  enter 


the  water  brake  cylinders.  The  water  in 
the  cylinders  builds  pressure  ahead  of 
the  spears,  cushioning  the  catapult 
pistons  to  a  stop.  The  catapult  brake 
water  is  continuously  circulated 
between  the  catapult  water  brake  tank 
and  the  catapult  water  brake  cylinders. 
Prior  to  the  launch  stroke,  lubricating 
oil  is  applied  to  the  catapult  cylinder 
through  which  the  catapult  piston  and 
piston  spear  are  driven.  As  the  catapult 
piston  is  driven  forward  during  the 
launch  stroke,  the  catapult  piston  and 
spear  carries  lubricating  oil  from  the 
catapult  cylinder  into  the  water  brake 
cylinder  at  the  end  of  the  stroke.  Over 
the  course  of  multiple  launchings,  the 
oil  and  water  circulating  through  the 
water  brake  cylinder  and  tank  leads  to 
the  formation  of  an  oil  layer  in  the  water 
brake  tank.  The  oil  layer  can  adversely 
affect  water  brake  operation  by 
interfering  with  the  cooling  of  water  in 
the  water  brake  tank.  To  prevent 
excessive  heat  buildup  in  the  tank,  the 
oil  is  periodically  skinuned  off  and 
discharged  overboard.  Additionally,  as 
the  catapult  piston  is  retracted  following 
the  launch,  expended  steam  from  the 
catapult  launch  stroke  and  some 
residual  lubricating  oil  from  the  catapult 
cylinder  walls  are  discharged  below  the 
waterline  through  a  separate  exhaust 

pipe- 
Only  aircraft  carriers  generate  this 
discharge.  Catapult  operations  during 
normal  flight  operations  generate  both 
the  water  brake  tank  discharge  and  the 
post-launch  retraction  exhaust; 
however,  flight  operations  take  place 
beyond  12  n.m.  from  shore.  Catapult 
testing  which  occurs  within  12  n.m. 
always  discharges  the  post-launch 
retraction  exhaust,  but  usually  dpes  not 
add  sufficient  quantities  of  oil  to  the 
water  brake  tank  to  require  skimming. 
The  water  brake  tank  is  used  within 
12  n.m.  for  dead-load  catapult  shots 
when  testing  catapults  on  new  aircraft 
carriers,  and  fallowing  major  drydock 
overhauls  or  major  catapult 
modifications.  This  testing  requires  a 
minimum  ot60  dead-load  shots  each 
and  may  occur  over  a  period  of  several 
days  within  12  n.m.  from  shore.  New 
carrier  testing  occurs  only  once,  and 
major  overhauls  generally  occur  on  5-  to 
7-year  cycles  in  conjunction  with 
drydocking.  Major  modifications  to 
catapults  may  occur  during  an  overhaul 
or  pierside  and  are  also  infrequent 
events.  Carriers  also  routinely  perform 
no-load  shots  when  leaving  port.  The 
number  of  no-load  shots  conducted 
when  leaving  port,  however,  usually  do 
not  add  enough  lubricating  oil  to  the 
water  brake  tank  to  require  skimming 
the  oil  while  the  ship  is  within  12  n.m. 
from  shore. 
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The  water  brake  tank  and  post-launch 
retraction  exhaust  discharges  include 
lubricating  oil,  a  limited  thermal  load 
associated  with  the  heated  oil  and  water 
(or  condensed  steam,  in  the  case  of  the 
post-launch  retraction  exhaust), 
nitrogen  (in  the  form  of  ammonia, 
nitrates  and  nitrites,  and  total  Kjeldahl 
nitrogen),  and  metals  such  as  copper 
and  nickel  from  the  piping  systems. 
EPA  and  DOD  analyzed  the  thermal 
effects  of  this  discharge  and  concluded 
they  were  unlikely  to  exceed  thermal 
mixing  zone  criteria  in  the  States  where 
aircraft  carriers  most  frequently  operate. 
The  post-launch  retraction  exhaust 
discharge  can  contain  oil,  copper,  lead, 
nickel,  ammonia,  bis(2- 
ethylhexyUphthalate,  phosphorus,  and 
benzidine  in  concentrations  exceeding 
State  acute  water  quality  criteria.  The 
post- launch  retraction  exhaust  discharge 
can  also  contain  nitrogen  in 
concentrations  exceeding  the  most 
stringent  State  water  quality  criteria. 

The  Navy  has  imposed  operational 
controls  limiting  the  amount  of  oil 
applied  to  the  catapult  cylinder  during 
the  launch  stroke,  which  directly  affects 
the  amount  of  oil  that  is  subsequently 
discharged  from  the  water  brake  tank  or 
during  the  post-launch  retraction 
exhaust.  The  Navy  has  also  established 
requirements  dictating  when  catapult 
testing  is  required  within  12  n.m.  from 
shore.  These  operational  constraints 
minimize  discharges  of  oil  from  the 
water  brake  tank  and  post-launch 
retraction  exhaust  in  coastal  waters. 
These  existing  management  practices 
demonstrate  the  availability  of  controls 
for  this  discharge.  Therefore,  EPA  and 
DOD  have  determined  that  it  is 
reasonable  and  practicable  to  require 
use  of  a  MPCD  to  mitigate  potential 
adverse  environmental  impacts  from 
this  discharge. 

3.  Chain  Locker  Effluent 

This  discharge  consists  of 
accumulated  precipitation  and  seawater 
that  is  occasionally  emptied  from  the 
compartment  used  to  store  the  vessel's 
anchor  chain. 

The  chain  locker  is  a  compartment 
used  to  store  anchor  chain  aboard 
vessels.  Navy  policy  requires  that  the 
anchor  chain,  appendages,  and  anchor 
on  Navy  surface  vessels  be  washed 
down  with  seawater  during  retrieval  to 
prevent  onboard  accumulation  of 
sediment.  During  washdown,  some 
water  adheres  to  the  chain  and  is 
brought  into  the  chain  locker  as  the 
chain  is  stored.  The  chain  locker  sump 
accumulates  the  residual  water  and 
debris  that  drains  from  the  chain 
following  anchor  chain  washdown  and 
retrieval,  or  washes  into  the  chain 


locker  during  heavy  weather.  Water 
accumulating  in  the  chain  locker  sump 
is  removed  by  a  drainage  eductor 
powered  by  the  shipboard  firemain 
system. 

All  Armed  Forces  vessels  housing 
their  anchor  chains  in  lockers,  except 
submarines,  can  generate  this  discharge. 
Since  submarine  chain  lockers  are 
always  open  to  the  sea,  water  is  always 
present  in  the  chain  locker  and  there  is 
no  "collected"  water  to  be  discharged  as 
effluent.  Navy  policy  prohibits 
discharging  chain  locker  effluent  within 
12  n.m.  Other  vessels  of  the  Armed 
Forces  are  currently  authorized  to 
discharge  chain  locker  effluent  within 
12  n.m.;  however,  most  Armed  Forces 
vessels  also  observe  the  12  n.m. 
discharge  prohibition.  A  recent  review 
of  practices  on  several  Navy  ships  found 
no  water  accumulation  in  the  chain 
locker  sump,  and  the  ships'  crew 
confirmed  that  discharges  of  chain 
locker  effluent  occur  outside  12  n.m. 

In  addition  to  water,  materials 
collecting  in  the  chain  locker  sump  can 
include  paint  chips,  rust,  grease,  and 
other  debris.  Chain  locker  effluent  may 
contain  organic  and  inorganic 
compounds  associated  with  this  debris, 
as  well  as  metals  from  the  sump  and 
from  sacrificial  anodes  installed  in  the 
chain  locker  to  provide  cathodic 
protection.  If  the  anchor  chain 
washdown  is  not  performed  and  the 
chain  locker  effluent  is  subsequently 
discharged  in  a  different  port,  the 
discharge  could  potentially  transport 
nonindigenous  species.  Discharge 
volume  will  vary  depending  upon  the 
frequency  of  anchoring  operations,  the 
number  of  anchors  used,  and  the  depth 
of  water  (which  determines  the  amount 
of  chain  that  will  be  lowered  into  the 
water). 

Given  the  manner  in  which  water 
collects  in  the  chain  locker  sump  and 
remains  there  for  extended  periods  of 
time,  it  is  possible  that  the  discharge 
could  contain  elevated  levels  of  metals 
at  concentrations  exceeding  State  water 
quality  criteria.  However,  given  the 
small  volume  of  the  discharge  and  the 
infrequency  of  anchoring  operations,  it 
is  unlikely  that  discharges  of  chain 
locker  effluent  would  adversely  impact 
the  environment.  Nevertheless,  the 
Navy  and  other  Armed  Forces  already 
have  management  practices  in  place  for 
most  vessels  requiring  anchors  and 
anchor  chains  to  be  washed  dowm  with 
seawater  during  retrieval,  and 
prohibiting  the  discharge  of  chain  locker 
effluent  until  beyond  12  n.m.  from 
shore.  DOD  has  chosen  as  a  matter  of 
policy  to  continue  prohibiting  the 
discharge  of  chain  locker  effluent  within 
12  n.m.  from  shore.  This  prohibition, 


while  not  considered  necessary  to 
mitigate  an  existing  or  potential  adverse 
impact,  will  eliminate  the  possibility  of 
discharging  into  coastal  waters  any 
metals,  other  contaminants,  or 
nonindigenous  aquatic  species  that  may 
have  accumulated  in  the  chain  locker 
sump.  EPA  and  DOD  have  determined 
that  the  existing  management  practices 
demonstrate  that  it  is  reasonable  and 
practicable  to  require  use  of  a  MPCD  for 
chain  locker  effluent. 

4.  Clean  Ballast 

This  discharge  is  composed  of  the 
seawater  taken  into,  and  discharged 
from,  dedicated  ballast  tanks  used  to 
maintain  the  stability  of  the  vessel  and 
to  adjust  the  buoyancy  of  submarines. 

Many  types  of  Armed  Forces  vessels 
store  clean  ballast  in  dedicated  tanks  in 
order  to  adjust  a  vessel's  draft, 
buoyancy,  trim,  and  list.  Clean  ballast 
may  consist  of  seawater  taken  directly 
onboard  into  the  ballast  tanks  or 
seawater  received  from  the  vessel's 
firemain  system.  Clean  ballast  differs 
from  "dirty  ballast"  and  "compensated 
ballast"  discharges  (described  below)  in 
that  clean  ballast  is  not  stored  in  tanks 
that  are  also  used  to  hold  fuel.  Many 
surface  vessels  introduce  clean  ballast 
into  tanks  to  replace  the  weight  of  off- 
loaded cargo  or  expended  fuel  to 
improve  vessel  stability  while 
navigating  on  the  high  seas. 
Amphibious  ships  also  flood  clean 
ballast  tanks  during  landing  craft 
operations  to  lower  the  ship's  stem, 
allowing  the  well  deck  to  be  accessed. 
Submarines  introduce  clean  ballast  into 
their  main  ballast  tanks  when 
submerging,  and  introduce  clean  ballast 
into  their  variable  ballast  tanks  to  make 
minor  adjustments  to  buoyancy,  trim, 
and  list  while  operating  submerged  or 
surfaced.  The  discharge  occurs  when 
fuel  or  cargo  is  taken  on  and  the  ballast 
is  no  longer  needed,  when  amphibious 
operations  are  ctuicluded  and  the  vessel 
is  returned  to  its  normal  operating  draft, 
when  submarines  surface,  or  when 
submarines  make  some  operational 
adjustments  in  trim  or  list  while 
submerged  or  surfaced. 

Clean  ballast  discharges  are 
intermittent  and  can  occur  at  any 
distance  from  shore,  including  within 
12  n.m.  Constituents  of  clean  ballast  can 
include  materials  from  tank  coatings 
(e.g.,  epoxy),  chemical  additives  (e.g., 
flocculant  chemicals  or  rust  inhibitors), 
and  metals  from  piping  systems  and 
sacrificial  anodes  used  to  control 
corrosion.  Based  on  analytical  data  for 
firemain  system  discharges,  metals 
expected  to  be  present  in  the  discharge 
include  copper,  nickel,  and  zinc.  These 
data  indicate  that  the  pollutant 
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concentrations  in  the  discharge  may 
exceed  State  water  quality  criteria. 

Previous  studies  have  documented 
the  potential  of  ballasting  operations  to 
transfer  nonindigenous  aquatic  species 
into  receiving  waters.  Ballast  water 
potentially  contains  living 
microorganisms,  plants,  and  animals 
that  are  native  to  the  location  where  the 
water  was  pumped  aboard.  When  the 
ballast  water  is  transported  to  another 
port  or  coastal  area  and  discharged,  the 
surviving  organisms  are  released  and 
have  the  potential  to  invade  and  impact 
the  local  ecosystem. 

The  Navy,  MSC,  and  Coast  Guard 
either  currently  implement  or  are  in  the 
process  of  approving  a  ballast  water 
management  poUcy  requiring  open- 
ocean  ballast  water  exchange,  based  on 
guidelines  established  by  the 
International  Maritime  Organization 
(Guidelines  for  Preventing  the 
Introduction  of  Unwanted  Aquatic 
Organisms  and  Pathogens  from  Ships' 
Ballast  Water  and  Sediment  Discharge. 
10  May  1995).  These  management 
practices  demonstrate  the  availability  of 
controls  to  mitigate  the  potential 
adverse  environmental  impacts  from 
this  discharge.  Therefore.  EPA  and  DOD 
have  determined  that  it  is  reasonable 
and  practicable  to  require  a  MPCD  for 
discharges  of  clean  ballast. 

5.  Compensated  Fuel  Ballast 

This  intermittent  discharge  is 
composed  of  the  seawater  taken  into, 
and  discharged  from,  tanks  designed  to 
hold  both  fuel  and  ballast  water  to 
maintain  the  stabihty  of  the  vessel. 

Compensated  fuel  ballast  systems  are 
configvued  as  a  series  of  fuel  tanks  that 
automatically  draw  in  seawater  to 
replace  fuel  as  it  is  consumed.  Keeping 
the  fuel  tanks  full  in  this  manner 
enhances  the  stability  of  a  vessel  by 
using  the  weight  of  the  seawater  to 
compensate  for  the  mass  of  ballast  lost 
through  fuel  consumption.  During 
refueling,  fuel  displaces  the  seawater. 
and  the  displaced  seawater  is 
discharged  overboard. 

Compensated  fuel  ballast  is 
discharged  by  approximately  165  Navy 
surface  vessels  and  submarines.  Surface 
ships  with  compensated  fuel  ballast 
systems  discharge  directly  to  surface 
waters  each  time  they  refuel.  Surface 
vessels  are  refueled  both  inport  and  at 
sea.  All  at-sea  refueling  is  accomplished 
beyond  12  n.m.  from  shore.  For 
submarines,  refueling  occurs  only  in 
port  and  the  compensated  ballast  is 
transferred  to  shore  facilities  for 
treatment  and  disposal. 

The  compensated  fuel  ballast 
discharge  can  contain  acrolein, 
phosphorus,  thallium,  oil  (and  its 


constituents,  such  as  benzene,  phenol, 
and  toluene),  copper,  mercury  (a 
bioaccumulative  chemical  of  concern), 
nickel,  silver,  and  zinc.  Concentrations 
of  acrolein,  benzene,  copper,  nickel, 
silver,  and  zinc  can  exceed  acute 
Federal  criteria  or  State  acute  water 
quality  criteria.  The  compensated  fuel 
ballast  discharge  can  also  contain 
nitrogen  (in  the  form  of  ammonia, 
nitrates  and  nitrites,  and  total  Kjeldahl 
nitrogen)  in  concentrations  exceeding 
the  most  stringent  State  water  quality 
criteria. 

To  reduce  the  discharge  of  fuel  in 
compensated  fuel  ballast  discharge,  the 
Navy  has  instituted  operational 
guidelines  intended  to  reduce  the 
potential  for  overfilling  tanks  or 
discharging  excessive  amounts  of  fuel 
entrained  in  the  displaced 
compensating  water  while  refueling 
surface  vessels.  These  guidelines  limit 
the  amount  of  fuel  that  can  be  taken  on 
in  port  (i.e.,  to  prevent  "topping  off  the 
fuel  tanks)  and  establish  maximum 
allowable  rates  for  inport  refueling. 
Additionally,  submarines  transfer  all 
compensated  fuel  ballast  water  to  shore 
facilities  when  refueling  diesel  fuel  oil 
tanks.  These  operational  controls  for 
surface  vessel  refueling  and  the  practice 
of  transferring  the  discharge  to  shore  for 
submarines  demonstrates  the 
availability  of  MPCDs  to  mitigate 
potential  adverse  environmental 
impacts;  therefore,  EPA  and  DOD  have 
determined  it  is  reasonable  and 
practicable  to  require  the  use  of  a  MPCD 
for  compensated  fuel  ballast. 

6.  Controllable  Pitch  Propeller 
Hydraulic  Fluid 

This  discharge  is  the  hydraulic  fluid 
that  discharges  into  the  surrounding 
seawater  from  propeller  seals  as  part  of 
normal  operation,  and  the  hydraulic 
fluid  released  during  routine 
maintenance  of  the  propellers. 

Controllable  pitch  propellers  (CPP) 
are  used  to  control  a  vessel's  speed  or 
direction  while  maintaining  constant 
propulsion  plant  output  (i.e.,  varying 
the  pitch,  or  "bite,"  of  the  propeller 
blades  allows  the  propulsion  shaft  to 
remain  turning  at  a  constant  speed).  CPP 
blade  pitch  is  controlled  hydraulically 
through  a  system  of  pumps,  pistons,  and 
gears.  Hydraulic  oil  may  be  released 
from  CPP  assembUes  under  three 
conditions:  leakage  through  CPP  seals, 
releases  during  underwater  CPP  repair 
and  maintenance  activities,  or  releases 
from  equipment  used  for  CPP  blade 
replacement. 

Over  200  Armed  Forces  vessels  have 
CPP  systems.  Leakage  through  CPP  seals 
can  occiu-  within  12  n.m.,  but  seal 
leakage  is  more  likely  to  occur  while  the 


vessel  is  underway  than  while  pierside 
or  at  anchor  because  the  CPP  system 
operates  under  higher  pressure  when  a 
vessel  is  underway.  Blade  replacement 
occurs  inport  on  an  as-needed  basis 
when  dry-docking  is  unavailable  or 
impractical,  resulting  in  some  discharge 
of  hydraulic  oil.  Approximately  30 
blade  replacements  and  blade  port  cover 
removals  (for  maintenance)  are 
conducted  annually,  fleetwide. 

CPP  assemblies  are  designed  to 
operate  at  400  psi  without  leaking. 
Typical  pressures  while  pierside  range 
from  6  to  8  psi.  CPP  seals  are  designed 
to  last  five  to  seven  years,  which  is  the 
longest  period  between  dry-dock  cycles, 
and  are  inspected  quarterly  to  check  for 
damage  or  excessive  wear.  Because  of 
the  hub  design  and  the  frequent  CPP 
seal  inspections,  leaks  of  hydraulic  oil 
from  CPP  hubs  are  expected  to  be 
negligible.  During  the  procedure  for  CPP 
blade  replacement,  however,  hydraulic 
oil  is  released  to  the  environment  from 
tools  and  other  equipment.  In  addition, 
hydraulic  oil  could  also  leak  from  the 
CPP  hub  during  a  CPP  blade  port  cover 
removal. 

The  Navy's  repair  procedures  impose 
certain  requirements  during  blade 
replacement  and  blade  port  cover 
removal  to  minimize  the  amount  of 
hydraulic  oil  released  to  the  extent 
possible.  In  addition,  booms  are  placed 
around  the  aft  end  of  the  vessel  to 
contain  possible  oil  release  during  these 
procedures.  Nevertheless,  EPA  and  IX)D 
believe  that  the  amount  of  hydraulic  oil 
released  during  underwater  CPP 
maintenance  could  create  an  oil  sheen 
and  exceed  State  water  quality  criteria. 
Constituents  of  the  discharge  could 
include  paraffins,  olefins,  and  metals 
such  as  copper,  aluminum,  tin,  nickel, 
and  lead.  Metal  concentrations  are 
expected  to  be  low  because  hydraulic 
oil  is  not  corrosive,  and  the  hydraulic 
oil  is  continually  filtered  to  protect 
against  system  failures. 

EPA  and  DOD  have  determined  that 
pollution  controls  are  necessary  to 
mitigate  the  potential  adverse 
environmental  impacts  that  could  result 
from  releases  of  hydraulic  oil  during 
underwater  maintenance  on  controllable 
pitch  propellers.  The  existing  repair 
procedures  and  the  staging  of  — 

containment  booms  and  oil  skimming 
equipment  to  capture  released  oil 
demonstrate  the  availabifity  of  MPCDs 
(i.e.,  best  management  practices)  for  this 
discharge.  Therefore.  EPA  and  EKDD 
have  determined  that  it  is  reasonable 
and  practicable  to  require  MPCDs  to 
control  discharges  of  CPP  hydraufic 
fiuid. 
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17.  Deck  Runoff 

Deck  runoff  is  an  intermittent 
discharge  generated  when  water  from 
precipitation,  freshwater  washdowns,  or 
seawater  falls  on  the  exposed  portion  of 
a  vessel  such  as  a  weather  deck  or  flight 
deck.  This  water  is  discharged 
overboard  through  deck  openings  and 
washes  overboard  any  residues  that  may 
be  present  on  the  deck  surface.  The 
runoff  drains  overboard  to  receiving 
waters  through  numerous  deck 
openings.  All  vessels  of  the  Armed 
Forces  produce  deck  runoff,  and  this 
discharge  occurs  whenever  the  deck 
surface  is  exposed  to  water,  both  within 
and  tjeyond  12  n.m. 

Contaminants  present  on  the  deck 
originate  from  topside  equipment 
components  and  the  many  varied 
activities  that  take  place  on  the  deck. 
This  discharge  can  include  residues  of 
gasoline,  diesel  fuel,  Naval  distillate 
fuel,  grease,  hydraulic  fluid,  soot,  dirt, 
paint,  glycol,  cleaners  such  as  sodium 
metasilicates,  and  solvents.  A  number  of 
metal  and  organic  pollutants  may  be 
present  in  the  discharge,  including 
silver,  cadmium,  chromium,  copper, 
nickel,  lead,  benzene,  ethylbenzene, 
toluene,  xylene,  polycyclic  aromatic 
hydrocarbons,  and  phenol.  Mass 
loadings  and  concentrations  of  these 
constituents  will  vary  with  a  number  of 
factors  including  ship  operations,  deck 
washdown  frequency,  and  the 
frequency,  duration,  and  intensity  of 
precipitation  events. 

Based  on  the  results  from  limited 
sampling  from  catapult  troughs  (a 
component  of  runoff  from  aircraft 
carrier  flight  decks),  oil  and  grease, 
phenols,  chromium,  cadmium,  nickel, 
and  lead  could  be  present  in  this 
discharge  at  levels  exceeding  acute 
Federal  criteria  and  State  acute  water 
quality  criteria.  If  not  properly 
controlled,  oil  collecting  in  catapult 
troughs  can  cause  deck  runoff  from 
aircraft  carrier  flight  decks  to  create  an 
oil  sheen  on  the  surface  of  the  receiving 
water,  which  would  violate  State  water 
quality  criteria.  Armed  Forces  vessels 
already  institute  certain  management 
practices  intended  to  reduce  the  amount 
of  pollutants  discharged  in  deck  runoff, 
including  keeping  weather  decks 
cleared  of  debris,  immediately  mopping 
up  and  cleaning  spills  and  residues,  and 
engaging  in  spill  prevention  practices. 
These  practices  demonstrate  the 
availability  of  controls  to  mitigate 
adverse  impacts  from  deck  runoff. 
Therefore,  EPA  and  DOD  have 
determined  it  is  reasonable  and 
practicable  to  require  a  MPCD  for  deck 
runoff. 


8.  Dirty  Ballast 

This  intermittent  discharge  is 
composed  of  the  seawater  taken  into, 
and  discharged  from,  empty  fuel  tanks 
to  maintain  the  stability  of  the  vessel. 
The  seawater  is  brought  into  these  tanks 
for  the  purpose  of  improving  the 
stability  of  a  vessel  during  rough  sea 
conditions.  Prior  to  taking  on  the 
seawater  as  ballast,  fuel  in  the  tank  to 
be  ballasted  is  transferred  to  another 
fuel  tank  or  holding  tank  to  prevent 
contaminating  the  fuel  with  seawater. 
Some  residual  fuel  remains  in  the  tank 
and  mixes  with  the  seawater  to  form 
dirty  ballast.  Dirty  ballast  systems  are 
configured  differently  from 
compensated  ballast  and  clean  ballast 
systems.  Compensated  ballast  systems 
continuously  replace  fuel  with  seawater 
in  a  system  of  tanks  as  the  fuel  is 
consumed.  Clean  ballast  systems  have 
tanks  that  carry  only  ballast  water  and 
are  never  in  contact  with  fuel.  In  a  dirty 
ballast  system,  water  is  added  to  a  fuel 
tank  after  most  of  the  fuel  is  removed. 

Thirty  Coast  Guard  vessels  generate 
dirty  ballast  as  a  discharge  incidental  to 
normal  vessel  operations.  These  Coast 
Guard  vessels  do  so  because  their  size 
and  design  do  not  allow  for  a  sufficient 
volume  of  clean  ballast  tanks.  The  larger 
of  these  vessels  discharge  the  dirty 
ballast  at  distances  beyond  12  n.m.  from 
shore,  while  the  smaller  vessels  are 
cutters  that  discharge  the  dirty  ballast 
between  3  and  12  r>.m.  from  shore.  Coast 
Guard  vessels  monitor  the  dirty  ballast 
discharge  with  an  oil  content  monitor. 
If  the  dirty  ballast  exceeds  15  ppm  oil, 
it  is  treated  in  an  oil-water  separator 
prior  to  discharge. 

Expected  constituents  of  dirty  ballast 
are  Naval  distillate  fuel  or  aviation  fuel. 
Based  on  sampling  results  for 
compensated  fuel  ballast,  which  is 
expected  to  have  similar  constituents  to 
dirty  ballast,  this  discharge  can  contain 
oil  (and  its  constituents  such  as  benzene 
and  toluene);  biocidal  fuel  additives; 
metals  such  as  copper,  mercury  (a 
bioaccumulative  chemical  of  concern), 
nickel,  silver,  and  zinc;  and  the 
pollutants  acrolein,  nitrogen  (in  the 
form  of  ammonia  and  total  Kjeldahl 
nitrogen),  and  phosphorus. 

Uncontrolled  discharges  of  dirty 
ballast  would  be  expected  to  exceed 
acute  Federal  criteria  or  State  acute 
water  quality  criteria  for  oil,  benzene, 
phenol,  copper,  nickel,  silver,  and  zinc. 
Concentrations  of  nitrogen  would  be 
expected  to  exceed  the  most  stringent 
State  water  quality  criteria.  The  use  of 
oil  content  monitors  and  oil-water 
separators  to  reduce  the  concentration 
of  oil  (and  associated  constituents) 
demonstrates  the  availability  of  MPCDs 


to  control  this  discharge.  Therefore,  EPA 
and  DOD  have  determined  that  it  is 
reasonable  and  practicable  to  require  the 
use  of  MPCDs  to  control  discharges  of 
dirty  ballast. 

9.  Distillation  and  Reverse  Osmosis 
Brine 

This  intermittent  discharge  is  the 
concentrated  seawater  (brine)  produced 
as  a  byproduct  of  the  processes  used  to 
generate  freshwater  from  seawater. 

Distillation  and  reverse  osmosis 
plants  are  two  types  of  water 
purification  systems  that  generate 
freshwater  from  seawater  for  a  variety  of 
shipboard  applications,  including 
potable  water  for  drinking  and  hotel 
services,  and  high-purity  feedwater  for 
boilers.  Distillation  plants  boil  seawater, 
and  the  resulting  steam  is  condensed 
into  high-purity  f  istilled  water.  The 
remaining  seawa£er  concentrate,  or 
"brine,"  that  is  not  evaporated  is 
discharged  overboard.  Reverse  osmosis 
systems  separate  freshwater  from 
seawater  using  semi-permeable 
membranes  as  a  physical  barrier, 
allowing  a  portion  of  the  seawater  to 
pass  through  the  membrane  as 
freshwater  and  concentrating  the 
suspended  and  dissolved  constituents 
in  a  saltwater  brine  that  is  subsequently 
discharged  overboard. 

Distillation  or  reverse  osmosis 
systems  are  installed  on  approximately 
540  Armed  Forces  vessels.  This 
discharge  can  occur  in  port,  while 
transiting  to  or  from  port,  or  while 
operating  anywhere  at  sea  (including 
within  12  n.m.).  Distillation  plants  on 
steam-powered  vessels  may  be  operated 
to  produce  boiler  feedwater  any  time  a 
vessel's  boilers  are  operating;  however, 
operational  policy  limits  its  use  in  port 
for  producing  potable  water  because  of 
the  increased  risk  of  biofouling  from  the 
water  in  harbors  and  the  reduced 
demand  for  potable  water.  MSC  steam- 
powered  vessels  typically  operate  one 
evaporator  while  in  port  to  produce 
boiler  feedwater;  most  diesel  and  gas- 
turbine  powered  MSC  vessels  do  not 
operate  water  purification  systems 
within  12  n.m. 

Pollutants  detected  in  distillation  and 
reverse  osmosis  brine  include  copper, 
iron,  lead,  nickel,  selenium,  and  zinc. 
The  sampling  data  indicate  that  copper, 
lead,  nickel  and  iron  can  exceed  acute 
Federal  criteria  and  State  acute  water 
quality  criteria.  The  distillation  and 
reverse  osmosis  brine  discharge  can  also 
contain  nitrogen  (in  the  form  of 
ammonia)  and  phosphorus  in 
concentrations  exceeding  the  most 
stringent  State  water  quality  criteria. 
The  mass  loadings  of  copper  and  iron 
are  estimated  to  be  significant.  Thermal 


Federal  Register/ Vol.  63,  No.  164 /Tuesday.  August  25,  1998 /Proposed  Rules 


45313 


effects  modeling  of  distillation  plant 
discharges  indicates  that  the  thermal 
plume  does  not  exceed  State  water 
quality  criteria. 

Review  of  existing  practices  indicate 
that  certain  operational  controls  limiting 
the  use  of  distillation  plants  and  reverse 
osmosis  units  can  reduce  the  potential 
for  this  discharge  to  cause  adverse 
environmental  impacts  in  some 
instances.  Additionally,  it  appears  that, 
for  some  vessels,  reverse  osmosis  units 
may  present  an  acceptable  alternative  to 
the  use  of  distillation  plants.  Reverse 
osmosis  units  discharge  brines  are 
expected  to  contain  lower 
concentrations  of  metals  because  these 
systems  have  non-metallic  membranes 
and  ambient  operating  temperatures, 
resulting  in  less  system  corrosion. 
Further  analysis  is  necessary  before 
determining  whether  distillation  plants 
should  be  replaced  by  reverse  osmosis 
units.  Nevertheless,  existing  operational 
practices  for  distillation  and  reverse 
osmosis  plants  and  the  availability  of 
reverse  osmosis  units  to  replace 
distillation  units  on  some  vessels 
demonstrates  the  availability  of  MPCDs 
to  reduce  the  effects  of  this  discharge. 
Therefore,  EPA  and  DOD  have 
determined  that  it  is  reasonable  and 
practicable  to  require  MPCD  controls  for 
discharges  of  distillation  plant  and 
reverse  osmosis  brines. 

10.  Elevator  Pit  Effluent 

This  discharge  is  the  liquid  that 
accumulates  in,  and  is  occasionally 
discharged  from,  the  sumps  of  elevator 
wells  on  vessels.  Most  large  surface 
ships  have  at  least  one  type  of  elevator 
used  to  transport  supplies,  equipment, 
and  personnel  between  different  decks 
of  the  vessel.  These  elevators  generally 
can  be  classified  as  either  a  closed 
design  in  which  the  elevator  operates  in 
a  shaft,  or  an  open  design  used  to  move 
aircraft  between  decks.  Elevators 
operating  in  a  shaft  are  similar  to  the 
conventional  design  seen  in  many 
buildings.  For  these  elevators,  a  sump  is 
located  in  the  elevator  pit  to  collect 
liquids  entering  the  elevator  and  shaft 
areas.  Deck  runoff  and  elevator 
equipment  maintenance  activities  are 
the  primary  sources  of  liquids  entering 
the  simip.  On  some  vessels,  the  elevator 
sump  is  equipped  with  a  drain  to  direct 
liquid  wastes  overboard.  On  others, 
piping  is  installed  that  allows  an 
eductor  to  pump  the  pit  effluent 
overboard.  However,  most  vessels 
collect  and  containerize  the  pit  effluent 
for  disposal  onshore  or  process  it  along 
with  their  bilgewater. 

The  elevators  used  on  aircraft  carriers 
to  move  aircraft  and  helicopters  from 
one  deck  to  another  are  an  open  design 


(i.e.,  there  is  no  elevator  shaft).  The 
elevator  platform  is  supported  by  cables 
and  pulleys,  and  it  operates  on  either 
the  port  or  starboard  side  of  the  ship 
away  from  the  hull.  Unlike  elevators 
with  pits,  the  aircraft  elevators  are 
exposed  to  the  water  below  and  there 
are  no  systems  in  place  for  collecting 
liquid  wastes. 

Coast  Guard,  Army  and  Air  Force 
vessels  do  not  have  elevators  and 
therefore  do  not  produce  this  discharge. 
The  discharge  of  elevator  pit  effluent 
may  occur  at  any  location,  within  or 
beyond  12  n.m.  from  shore.  Constituents 
in  elevator  pit  effluent  are  likely  to 
include  grease,  lubricating  oil,  fuel, 
hydraulic  fluid,  cleaning  solvents,  dirt, 
paint  chips,  aqueous  film  forming  foam, 
glycol,  and  sodium  metasilicate.  The 
discharge  can  also  contain  nitrogen 
(measured  as  total  Kjeldahl  nitrogen) 
and  metals  from  firemain  water  used  to 
operate  eductors  draining  the  elevator 
pit. 

The  concentrations  of  copper,  nickel, 
and  bis(2-ethylhexyl)phthalate  in 
firemain  water  (discussed  below  in 
section  V.C.ll)  may  exceed  acute 
Federal  criteria  or  State  acute  water 
quality  criteria.  The  elevator  pit  effluent 
discharge  can  also  contain  nitrogen  in 
concentrations  exceeding  the  most 
stringent  State  water  quality  criteria. 
Constituent  concentrations  and  mass 
loadings  vary  among  ship  classes 
depending  on  the  frequency  of  elevator 
use,  the  size  of  the  elevator  openings, 
the  amount  and  concentration  of  deck 
runoff,  and  the  frequency  of  elevator 
equipment  maintenance  activities. 
Material  accumulated  in  elevator  pits  is 
either  collected  for  disposal  onshore  or 
directed  to  the  bilgewater  system  for 
treatment  through  an  oil-water  separator 
prior  to  discharge.  These  existing 
practices  demonstrate  the  availability  of 
controls  to  reduce  the  potential  for  this 
discharge  to  cause  adverse  impacts  on 
the  environment.  Therefore,  EPA  and 
DOD  have  determined  that  it  is 
reasonable  and  practicable  to  require 
MPCDs  for  elevator  pit  effluent. 

11.  Firemain  Systems 

This  discharge  is  the  seawater 
pumped  through  the  firemain  system  for 
firemain  testing,  maintenance,  and 
training,  and  to  supply  water  for  the 
operation  of  certain  vessel  systems. 

Firemain  systems  distribute  seawater 
for  firefighting  and  other  services  aboard 
ship.  Firemain  water  is  provided  for 
firefighting  through  fire  hose  stations, 
sprinkler  systems,  and  foam 
proportioners,  which  inject  aqueous 
film  forming  foam  (AFFF)  into  firemain 
water  for  distribution  over  flammable 
liquid  spills  or  fire.  Firemain  water  is 


also  directed  to  other  services  including 
ballast  systems,  machinery  cooling, 
lubrication,  and  anchor  chain 
washdowTi.  Discharges  of  firemain  water 
incidental  to  normal  vessel  operations 
include  anchor  chain  washdown, 
firemain  testing,  various  maintenance 
and  training  activities,  bypass  flow  from 
the  firemain  pumps  to  prevent 
overheating,  and  cooling  of  auxiliary 
machinery  equipment  (e.g.,  refrigeration 
plants).  UNDS  does  not  apply  to 
discharges  of  firemain  water  that  occur 
during  firefighting  or  other  shipboard 
emergency  situations  because  they  are 
not  incidental  to  the  normal  operation 
of  a  vessel. 

Firemain  systems  aboard  Armed 
Forces  vessels  are  classified  as  either 
wet  or  dry.  Wet  firemain  systems  are 
continuously  charged  with  water  and 
pressurized  so  that  the  system  is 
available  to  provide  water  upon 
demand.  Dry  firemains  are  not 
continuously  charged  with  water,  and 
consequently  do  not  supply  water  upon 
demand.  Dry  firemain  systems  are 
periodically  tested  and  are  pressurized 
during  maintenance  or  training 
exercises,  or  during  actual  emergencies. 

With  the  exception  of  small  boats  and 
craft,  all  Armed  Forces  vessels  use 
firemain  systems.  All  Navy  surface 
ships  and  some  MSC  vessels  use  wet 
firemain  systems.  Submarines  and  all 
Army  and  Coast  Guard  vessels  use  dry 
firemains.  Firemain  system  discharges 
occur  both  within  and  beyond  12  n.m. 
from  shore.  Flow  rates  depend  upon  the 
type,  number,  and  operating  time  of  the 
equipment  and  systems  using  water 
from  the  firemain  system. 

Samples  were  collected  from  three 
vessels  with  wet  firemain  systems  and 
analyzed  to  determine  the  constituents 
present.  Because  of  longer  contact  times 
between  seawater  and  the  piping  in  wet 
firemains.  and  the  use  of  zinc  anodes  in 
some  seachests  and  heat  exchangers  to 
control  corrosion,  pollutant 
concentrations  in  wet  firemains  are 
expected  to  be  higher  than  those  in  dry 
firemain  systems.  Pollutants  detected  in 
the  firemain  discharge  include  nitrogen 
(measured  as  total  Kjeldahl  nitrogen), 
copper,  nickel,  iron,  2dnc,  and  bis(2- 
ethylhexyl)phthalate.  The 
concentrations  of  iron  exceeded  the 
most  stringent  State  chronic  water 
quality  criteria.  Copper,  nickel,  and 
bis(2-ethylhexyl)phthalate 
concentrations  exceeded  both  the 
chronic  Federal  criteria  and  State 
chronic  water  quality  criteria.  The 
concentrations  of  nitrogen  exceeded  the 
most  stringent  State  water  qaality 
criteria.  These  concentrations  contribute 
to  a  significant  total  mass  loading  in  the 
discharge  due  to  the  large  volume  of 
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water  discharged  from  wet  firemain 
systems.  Circulation  through  heat 
exchangers  to  cool  auxiliary  machinery 
increases  the  temperature  of  the 
firemain  water,  but  the  resulting  thermal 
effects  do  not  exceed  State  mixing  zone 
criteria. 

Firemain  systems  have  a  low  potential 
for  transporting  nonindigenous  aquatic 
species,  primarily  because  the  systems 
do  not  transport  large  volumes  of  water 
over  great  distances.  In  addition, 
stagnant  portions  of  the  firemain  tend  to 
develop  anaerobic  conditions  which  are 
inhospitable  to  most  marine  organisms. 

EPA  and  DOD  believe  that  dry 
firemain  systems  may  offer  one  means 
for  reducing  the  total  mass  of  pollutants 
discharged  from  firemain  systems.  The 
use  of  dry  firemains  for  Coast  Guard 
vessels  demonstrates  that,  for  at  least 
some  types  of  vessels,  this  option  may 
be  an  available  control  mechanism. 
Another  possible  MPCD  option  for 
achieving  pollutant  reductions  is  the 
use  of  alternative  piping  systems  (i.e.. 
different  metallurgy)  that  provide  lower 
rates  of  pipe  wall  corrosion  and  erosion. 
The  use  of  dry  firemains  and  the 
potential  offered  by  alternative  piping 
systems  demonstrates  the  availability  of 
controls  to  mitigate  potential  adverse 
impacts  on  the  environment.  Therefore, 
EPA  and  DOD  have  determined  that  it 
is  reasonable  and  practicable  to  require 
the  use  of  a  MPCD  for  firemain  systems. 

12.  Gas  Turbine  Water  Wash 

Gas  turbine  water  wash  consists  of 
water  periodically  discharged  while 
cleaning  internal  and  external 
components  of  propulsion  and  auxiliary 
gas  turbines.  Approximately  155  Armed 
Forces  vessels  use  gas  turbines  for  either 
propulsion  or  auxiliary  power 
generation.  Gas  turbine  water  wash  is 
generated  within  12  n.m.  and  varies  by 
the  type  of  gas  turbine  and  the  amount 
of  time  it  is  operated.  Because  the  drain 
collecting  system  is  limited  in  size, 
discharges  may  occur  within  12  n.m.  On 
most  gas  turbine  Navy  and  MSC  ships, 
gas  turbine  water  wash  is  collected  in  a 
dedicated  collection  tank  and  is  not 
discharged  overboard  within  12  n.m.  On 
ships  without  a  dedicated  collection 
tank,  this  discharge  is  released  as  a 
component  of  deck  runoff,  welldeck 
discharges,  or  bilgewater. 

Expected  constituents  of  gas  turbine 
water  wash  are  synthetic  lubricating  oil, 
grease,  solvent-based  cleaning  products, 
hydrocarbon  combustion  by-products, 
salts  from  the  marine  environment,  and 
metals  leached  from  metallic  turbine 
surfaces.  The  concentration  of 
naphthalene  (from  solvents)  in  the 
discharge  is  expected  to  exceed  acute 
Federal  criteria  and  State  acute  water 


quality  criteria.  Copper,  nickel,  and 
cadmium  are  also  expected  to  be  present 
in  the  discharge,  but  at  concentrations 
below  the  acute  Federal  criteria  and 
State  acute  water  quality  criteria.  To 
limit  the  im.pacts  of  gas  turbine  water 
wash  discharge  while  operating  in 
coastal  areas,  most  vessels  direct  the 
discharge  to  a  dedicated  holding  tank 
for  shore  disposal.  This  containment 
procedure  demonstrates  the  availability 
of  controls  for  this  discharge.  Therefore, 
EPA  and  DOD  have  determined  that  it 
is  reasonable  and  practicable  to  require 
the  use  of  a  MPCD  for  gas  turbine  water 
wash. 

13.  Graywater 

Section  312(a)(ll)  of  the  CWA  defines 
graywater  as  "galley,  bath,  and  shower 
water."  Recognizing  the  physical 
constraints  of  Armed  Forces  vessels  and 
the  manner  in  which  wastewater  is 
handled  on  these  vessels,  graywater  is 
more  broadly  defined  for  the  purposes 
of  UNDS.  For  the  purposes  of  this 
proposed  regulation,  the  graywater 
discharge  consists  of  graywater  as 
defined  in  CWA  section  312(a)(ll),  as 
well  as  drainage  from  laundries,  interior 
deck  drains,  water  fountains  and 
miscellaneous  shop  sinks.  All  ships, 
and  some  small  boats,  of  the  Armed 
Forces  generate  graywater  on  an 
intermittent  basis.  Graywater  discharges 
occur  both  within  and  beyond  12  n.m. 
from  shore.  Most  Armed  Forces  vessels 
collect  graywater  and  transfer  it  to  shore 
treatment  facilities  while  pierside.  Some 
vessel  types,  however,  have  minimal  or 
no  graywater  collection  or  holding 
capability  and  discharge  the  graywater 
directly  overboard  while  pierside. 

Less  than  half  of  all  graywater 
discharged  within  12  n.m.  occurs 
pierside  from  vessels  lacking  graywater 
collection  holding  capability.  The 
remainder  of  the  discharge  in  coastal 
waters  occurs  during  transit  within  12 
n.m.  from  shore.  Present  in  the 
discharge  are  several  priority  pollutants 
including  mercury,  which  is  a  known 
bioaccumulative  chemical  of  concern. 
Copper,  lead,  mercury,  nickel,  silver, 
and  zinc  were  detected  in 
concentrations  that  exceed  acute 
Federal  criteria  and  State  acute  water 
quality  criteria.  Graywater  also  contains 
conventional  and  nonconventional 
pollutants,  such  as  total  suspended 
solids,  biochemical  oxygen  demand, 
chemical  oxygen  demand,  oil,  grease, 
ammonia,  nitrogen,  and  phosphates. 
Due  to  the  large  volume  of  graywater 
generated  each  year,  the  mass  loadings 
of  these  constituents  may  be  significant. 
The  use  of  containment  systems  to 
transfer  graywater  to  shore  treatment 
facilities  demonstrates  the  availability  of 


controls  to  mitigate  adverse  impacts  on 
the  environment.  Therefore,  EPA  and 
DOD  have  determined  that  it  is 
reasonable  and  practicable  to  require  a 
MPCD  to  control  graywater  discharges. 

14.  Hull  Coating  Leachate 

This  discharge  consists  of 
constituents  that  leach,  dissolve,  ablate, 
or  erode  from  hull  paints  into  the 
surrounding  seawater. 

Vessel  hulls  that  are  continuously 
exposed  to  seawater  are  typically  coated 
with  a  base  anti-corrosive  coating 
covered  by  an  anti-fouling  coating.  This 
coating  system  prevents  corrosion  of  the 
underwater  hull  structure  and,  through 
either  an  ablative  (eroding  or  dissolving) 
or  non-ablative  (leaching)  action, 
releases  antifouling  compounds.  These 
compounds  inhibit  the  adhesion  of 
biological  growth  to  the  hull  siuface. 

The  coatings  on  most  vessels  of  the 
Armed  Forces  are  either  copper-  or 
tributyl  tin  (TBT)-based,  with  copper- 
based  ablative  paints  being  the  most 
predominant  coating  system.  The 
Armed  Forces  have  been  phasing  out 
the  use  of  TBT  paints  and  now  it  is 
found  only  on  approximately  10-20 
percent  of  small  boats  and  craft  with 
aluminum  hulls.  Small  boats  and  craft 
that  spend  most  of  their  time  out  of 
water  typically  do  not  receive  an  anti- 
corrosive  or  anti-fouling  coating. 

Hull  coating  leachate  is  generated 
continuously  whenever  a  vessel  hull  is 
exposed  to  water,  within  and  beyond  12 
n.m.  from  shore.  Priority  pollutants 
expected  to  be  present  in  this  discharge 
include  copper  and  zinc.  TBT  is  also 
expected  to  be  present  in  this  discharge 
for  those  vessels  with  TBT  paint.  The 
release  rate  of  the  constituents  in  hull 
coating  leachate  varies  with  the  type  of 
paint  used,  water  temperature,  vessel 
speed,  and  the  age  of  the  coating.  Using 
average  release  rates  derived  from 
laboratory  tests,  the  wetted  surface  area 
of  each  vessel,  and  the  number  of  days 
the  vessel  is  located  within  12  n.m., 
EPA  and  DOD  estimated  the  mass  of 
copper,  zinc,  and  TBT  released  in  the 
leachate  and  concluded  that  the 
discharge  has  the  potential  to  cause  an 
adverse  environmental  effect. 

Annual  releases  of  TBT  are  expected 
to  decrease  since  TBT  coatings  are  being 
phased  out  by  DOD  and  the  Coast 
Guard.  Both  DOD  and  the  commercial 
industry  have  conducted  research  on 
the  use  of  advanced  antifouling  coatings 
such  as  easy  release  coatings  (e.g., 
silicone)  that  resist  biofouling  when  the 
vessel  is  in  motion  and  a  critical  speed 
is  reached.  The  combination  of  phasing 
out  TBT  paints,  the  potential  to 
establish  limits  on  copper  release  rates 
for  copper-based  coating  systems,  and 


Federal  Register/Vol.  63.  No.  164/Tuesday,  August  25.  1998/Proposed  Rules 


45315 


the  potential  for  alternative  coating 
systems  to  reduce  copper  discharges 
demonstrates  the  availability  of  controls 
to  mitigate  potential  envirorunental 
impacts  from  hull  coating  leachate. 
Thus,  EPA  and  DOD  determined  that  it 
is  reasonable  and  practicable  to  require 
use  of  a  MPCD  for  hull  coating  leachate. 

15.  Motor  Gasoline  Compensating 
Discharge 

This  intermittent  discharge  consists  of 
seawater  taken  into,  and  discharged 
from,  motor  gasoline  tanks.  Motor 
gasoline  (MOGAS)  is  used  to  operate 
vehicles  and  equipment  stored  or 
transported  on  some  Navy  amphibious 
vessels.  The  MOGAS  is  stored  in  a 
compensating  fuel  tank  system  in  which 
seawater  is  automatically  added  to  fuel 
tanks  as  the  gasoline  is  consumed  in 
order  to  eliminate  free  space  where 
vapors  could  accumulate.  During 
reftieling,  gasoline  displaces  seawater 
from  the  tanks,  and  the  displaced 
seawater  is  discharged  directly 
overboard.  A  compensating  system  is 
used  for  MOGAS  to  provide  supply 
pressure  for  the  gasoUne  and  to  keep  the 
tank  full  to  prevent  potentially 
explosive  gasoline  vapors  from  forming. 

The  Navy  has  two  classes  of  vessels 
with  MOGAS  storage  tanks.  Eleven  of 
these  vessels  are  homeported  in  the  U.S. 
Based  on  operational  practices,  vessels 
with  MOGAS  storage  tanks  typically 
refuel  once  per  year,  and  the  refuelings 
are  always  conducted  in  port.  Therefore, 
all  discharges  from  the  MOGAS 
compensating  system  occur  in  port. 

Seawater  in  the  MOGAS 
compensating  system  is  in  contact  with 
the  gasoline  for  long  periods  of  time. 
MOGAS  discharges  are  expected  to 
contain  benzene,  ethylbenzene,  toluene, 
phenols,  and  naphthalenes  at 
concentrations  that  exceed  acute  water 
quality  criteria. 

Specific  operating  procedures  are 
followed  when  refueling  MOGAS  tanks 
to  reduce  the  potential  for  discharging 
gasoline.  These  procedures  require 
MOGAS  tanks  to  be  filled  slowly  and 
prohibit  filling  the  tanks  beyond  80 
percent  of  the  total  tank  capacity. 
Containment  is  placed  around  hose 
connections  to  contain  any  releases  of 
gasoline,  and  containment  booms  are 
placed  in  the  water  around  the  vessel 
being  refueled.  Diffusers  are  used  within 
the  tanks  to  prevent  entraining  fuel  into 
the  discharged  compensating  water. 
These  management  practices 
demonstrate  the  availability  of  controls 
to  mitigate  potential  adverse  impacts  to 
the  environment.  Therefore,  EPA  and 
DOD  have  determined  that  it  is 
reasonable  and  practicable  to  require 


MPCDs  for  the  MOGAS  compensating 
discharge. 

16.  Non-Oily  Machinery  Wastewater 

This  intermittent  discharge  is 
composed  of  water  leakage  from  the 
operation  of  equipment  such  as 
distillation  plants,  water  chillers,  valve 
packings,  water  piping,  low-  and  high- 
pressure  air  compressors,  and 
propulsion  engine  jacket  coolers.  The 
discharge  is  captured  in  a  dedicated 
system  of  drip  pans,^funnels,  and  deck 
drains  to  prevent  mixing  with  oily 
bilgewater.  Only  wastewater  that  is  not 
expected  to  contain  oil  is  collected  in 
this  system.  Non-oily  machinery 
wastewater  from  systems  and 
equipment  located  above  the  waterline 
is  drained  directly  overboard.  Non-oily 
machinery  wastewater  from  systems  and 
equipment  below  the  waterline  is 
directed  to  collection  tanks  prior  to 
overboard  discharge. 

Nuclear-powered  Navy  surface  vessels 
and  some  conventionally-powered 
vessels  have  dedicated  non-oily 
machinery  wastewater  systems.  Most 
other  Armed  Forces  vessels  have  no 
dedicated  non-oily  machinery 
wastewater  system,  so  this  type  of 
wastewater  drains  directly  to  the  bilge 
and  is  part  of  the  bilgewater  discharge. 

Non-oily  machinery  wastewater  is 
discharged  in  port,  during  transit,  and  at 
sea.  This  discharge  is  generated 
whenever  systems  or  equipment  are  in 
use,  and  varies  in  volume  according  to 
ship  size  and  the  level  of  machinery 
use. 

Pollutants,  including  copper,  nickel, 
silver,  and  bis(2-ethylhexyl)phthalate 
were  present  in  concentrations  that 
exceed  acute  Federal  criteria  or  State 
acute  water  quality  criteria.  Nitrogen  (in 
the  form  of  ammonia,  nitrates  and 
nitrites,  and  total  Kjeldahl  nitrogen)  and 
total  phosphorus  were  present  in 
concentrations  exceeding  the  most 
stringent  State  water  quality  criteria. 
Mercury  (a  bioaccumulative  chemical  of 
concern)  was  also  detected,  but  at 
concentrations  that  did  not  exceed 
Federal  or  State  water  quality  criteria. 
There  was  significant  variability  in 
sampling  data,  and  flow  rate  data  were 
insufficient  for  reliably  estimating  mass 
loadings  for  this  discharge.  System 
design  changes  to  control  the  types  and 
numbers  of  contributing  systems  and 
equipment,  and  implementation  of 
management  practices  to  reduce  the 
generation  of  non-oily  machinery 
wastewater  are  potential  options  for 
reducing  the  potential  impact  of  this 
discharge  on  the  environment.  For  this 
proposed  rule,  EPA  and  DOD  have 
determined  that  it  is  reasonable  and 


practicable  to  require  MPCDs  for  non- 
oily  machinery  wastewater. 

17.  Photographic  Laboratory  Drains 

This  intermittent  discharge  is 
laboratory  wastewater  resulting  from 
processing  photographic  film.  Typical 
liquid  wastes  from  these  activities 
include  spent  film  processing  chemical 
developers,  fixer-bath  solutions  and  fibn 
rinse  water. 

Navy  ship  classes  such  as  aircraft 
carriers,  amphibious  assault  ships,  and 
submarine  tenders  have  photographic 
laboratory  facilities,  including  color, 
black-and-white  and  x-ray  photographic 
processors.  The  Coast  Guani  has  two 
icebreakers  with  photographic  and  x-ray 
processing  capabilities.  The  MSC  has 
two  vessels  that  have  photographic 
processing  equipment  onboard,  but  the 
equipment  normally  is  not  operated  in 
U.S.  waters.  Army,  Air  Force,  and 
Marine  Corps  vessels  do  not  use 
photographic  equipment  aboard  their 
vessels  and  therefore  do  not  produce 
this  discharge. 

Photographic  laboratory  wastes  may 
be  generated  within  and  beyond  12  n.m. 
from  shore,  although  current  practice  is 
to  collect  and  hold  the  waste  onboard 
within  12  n.m.  The  volume  and 
frequency  of  the  waste  generation  varies 
with  a  vessel's  photographic  processing 
capabilities,  equipment,  and  operational 
objectives. 

Expected  constituents  in 
photographic  laboratory  waste  include 
acetic  acid,  aluminum  sulfate,  ammonia, 
boric  acid,  ethylene  glycol,  sulfuric 
acid,  sodium  acetate,  sodium  chloride, 
ammonium  bromide,  aluminum  sulfate, 
and  silver.  Concentrations  of  silver  can 
exceed  acute  Federal  criteria  and  State 
acute  water  quality  criteria;  however, 
the  existing  data  are  insufficient  to 
determine  whether  drainage  from 
shipboard  photographic  laboratories  has 
the  potential  to  cause  adverse 
environmental  effects. 

The  Nav7  has  adopted  guidance  to 
control  photographic  laboratorv-  drains, 
including  containerizing  for  onshore 
disposal  all  photographic  processing 
wastes  generated  within  12  n.m.,  and  is 
transitioning  to  digital  photographic 
systems.  The  current  handling  practices 
and  the  availability  of  digital 
photographic  systems  demonstrates  that 
MPCDs  are  available  to  mitigate 
potential  adverse  effects,  if  any,  from 
photographic  laborator\'  drains. 
Therefore,  EPA  and  DOD  have 
determined  that  it  is  reasonable  and 
practicable  to  require  use  of  a  MPCD  for 
this  discharge. 
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18.  Sea  water  Cooling  Overboard 
Discharge 

This  discharge  consists  of  seawater 
from  a  dedicated  system  that  provides 
noncontact  cooling  water  for  other 
vessel  systems.  The  seawater  cooling 
system  continuously  provides  cooling 
water  to  heat  exchangers,  removing  heat 
from  main  propulsion  machinery, 
electrical  generating  plants,  and  other 
auxiliary  equipment.  The  heated 
seawater  is  discharged  directly 
overboard.  With  the  exception  of  some 
small,  non-self-propelled  vessels  and 
service  craft,  all  Armed  Forces  vessels 
discharge  seawater  from  cooling 
systems.  Typically,  the  demand  for 
seawater  cooling  is  continuous  and 
occurs  both  within  and  beyond  12  n.m. 
from  shore. 

Seawater  cooling  overboard  discharge 
contains  trace  materials  from  seawater 
cooling  system  pipes,  valves,  seachests, 
pumps,  and  heat  exchangers.  Pollutants 
detected  in  seawater  cooling  overboard 
discharge  include  copper,  zinc,  nickel, 
arsenic,  chromium,  lead,  and  nitrogen 
(in  the  form  of  ammonia,  nitrates  and 
nitrities.  and  total  Kjeldahl  nitrogen). 
Copper,  nickel,  and  silver  were  detected 
in  concentrations  exceeding  both  the 
chronic  Federal  criteria  and  State 
chronic  water  quality  criteria.  Nitrogen 
was  detected  in  concentrations 
exceeding  the  most  stringent  State  water 
quality  criteria.  These  concentrations 
contribute  to  a  significant  total  mass 
released  by  this  discharge  due  to  the 
large  volume  of  cooling  water.  In 
addition,  thermal  effects  modeling 
indicate  that  some  vessels  may  exceed 
State  thermal  mixing  zone  requirements. 
The  seawater  cooling  water  system  has 
a  low  potential  for  transporting 
nonindigenous  species,  because  the 
residence  time  for  most  portions  of  the 
system  are  short.  However,  a  strainer 
plate  is  used  to  minimize  the  inflow  of 
larger  biota  during  system  operation. 
The  strainer  plate  is  periodically 
cleaned  using  low  pressure  air  or  steam 
to  dislodge  any  accumnulated  material. 
This  procedure  may  result  in  releasing 
biota  that  have  attached  to  the  plate. 

A  potential  MPCD  option  for 
achieving  pollutant  reductions  is  the 
use  of  alternative  piping  systems  (i.e., 
different  metallurgy)  that  provide  lower 
rates  of  pipe  wall  corrosion  and  erosion. 
The  potential  substitution  of  materials 
demonstrates  the  availability  of  controls 
to  mitigate  potential  adverse  impacts  on 
the  environment.  Based  on  this 
information,  EPA  and  IX)D  have 
determined  that  it  is  reasonable  and 
practicable  to  require  use  of  a  MPCD  for 
this  discharge. 


19.  Seawater  Piping  Biofouling 
Prevention 

This  discharge  consists  of  the 
additives  used  to  prevent  the  growth 
and  attachment  of  biofouhng  organisms 
in  seawater  cooling  systems  on  selected 
vessels,  as  well  as  the  reaction 
byproducts  resulting  from  the  use  of 
these  additives.  Aboard  some  vessels, 
active  biofouling  control  systems  are 
used  to  control  biological  fouling  of 
surfaces  within  the  seawater  cooling 
systems.  Generally,  these  active 
biofouling  control  systems  are  used 
when  the  cooling  system  piping  does 
not  have  inherent  antifouling  properties 
(e.g.,  titanium  piping).  The  most 
common  seawater  piping  biofouling 
prevention  systems  include 
chlorination,  chemical  dosing,  and 
anodic  biofouling  control  systems.  All 
three  systems  act  to  prevent  fouling 
organisms  from  adhering  to  and  growing 
on  interior  piping  and  components. 
Fouling  reduces  seawater  flow  and  heat 
transfer  efficiency.  Chlorinators  use 
electric  current  to  generate  chlorine  and 
chlorine-produced  oxidants  from 
seawater.  Anodic  biofouling  control 
systems  use  electric  ciurent  to 
accelerate  the  dissolving  of  an  anode  to 
release  metal  ions  into  the  piping 
system.  Chemical  dosing  uses  an 
alcohol-based  chemical  dispersant  that 
is  intermittently  injected  into  the 
seawater  system. 

Twenty-nine  Armed  Forces  vessels 
use  active  seawater  piping  biofouling 
control  systems.  Nine  vessels  use 
onboard  chlorinators,  19  vessels  use 
anodic  biofouling  control  systems,  and 
one  vessel  employs  chemical  dosing. 
Chlorinators  operate  on  a  preset 
schedule  of  intermittent  operation,  a 
few  hours  daily.  Chemical  dispersant 
dosing  is  performed  for  one  hour  every 
three  days.  Anodic  systems  normally 
operate  continuously. 

Seawater  discharged  from  systems 
with  active  biofouling  control  systems  is 
likely  to  contain  residuals  from  the 
fouling  control  agent  (chlorine,  alcohol- 
based  chemical  additives,  or  copper),  in 
addition  to  constituents  normally  found 
in  cooling  water.  Based  on  modeling  of 
the  discharge  pliune,  EPA  and  DOD 
estimate  that  receiving  water 
concentrations  of  residual  chlorine 
could  exceed  chronic  Federal  criteria 
and  State  chronic  water  quality  criteria. 
Because  of  the  large  volume  of  seawater 
discharged  from  these  systems,  the 
resulting  mass  loading  of  chlorine 
released  to  the  environment  is 
considered  significant. 

Existing  operational  controls  that 
limit  the  residual  chlorine  discharged  to 
the  environment  demonstrate  the 


availability  of  an  MPCD  to  mitigate  the 
potential  for  adverse  impacts  from  this 
discharge.  EPA  and  DOD  have 
determined  that  it  is  reasonable  and 
practicable  to  require  a  MPCD  for 
seawater  piping  biofouling  prevention 
systems. 

20.  Small  Boat  Engine  Wet  Exhaust 

This  discharge  is  the  seawater  that  is 
mixed  and  discharged  with  small  boat 
propulsion  engine  exhaust  gases  to  cool 
the  exhaust  and  quiet  the  engine.  Small 
boats  are  powered  by  either  inboard  or 
outboard  engines.  Seawater  is  injected 
into  the  exhaust  of  these  engines  for 
cooling  and  to  quiet  engine  operation. 
Constituents  from  the  engine  exhaust 
are  transferred  to  the  injected  seawater 
and  discharged  overboard  as  wet 
exhaust. 

Most  small  boats  with  engines 
generate  this  discharge.  The  majority  of 
inboard  engines  used  on  small  boats  are 
two-stroke  engines  that  use  diesel  fuel. 
The  majority  of  outboard  engines  are 
two-stroke  engines  that  use  a  gasoline- 
oil  mixture  for  fuel.  This  discharge  is 
generated  when  operating  small  boats. 
Due  to  their  limited  range  and  mission, 
small  boats  spend  the  majority  of  their 
operating  time  within  12  n.m.  from 
shore. 

Wet  exhaust  from  outboard  engines 
contains  several  constituents  that  can 
exceed  acute  Federal  criteria  or  State 
acute  water  quality  criteria  including 
benzene,  toluene,  ethylbenzene,  and 
naphthalene.  Wet  exhaust  from  inboard 
engines  can  contain  benzene, 
ethylbenzene,  and  total  polycyclic 
aromatic  hydrocarbons  (PAHs)  that  can 
exceed  State  water  quality  criteria.  Mass 
loadings  of  these  wet  exhaust 
constituents  are  considered  large. 
Potential  MPCD  options  include 
replacing  existing  outboard  engines 
with  new  reduced-emission  outboard 
engines,  and  ensiuing  all  new  boats  and 
craft  have  inboard  engines  with  dry 
exhaust  systems.  Therefore,  EPA  and 
DOD  have  determined  that  it  is 
reasonable  and  practicable  to  require 
use  of  a  MPCD  for  small  boat  engine  wet 
exhaust. 

21.  Sonar  Dome  Discharge 

This  discharge  is  generated  by  the 
leaching  of  antifoulant  materials  from 
the  sonar  dome  material  into  the 
surrounding  seawater  and  the  discharge 
of  seawater  or  fi^shwater  from  within 
the  sonar  dome  during  maintenance 
activities.  Hull-mounted  sonar  domes 
house  the  electronic  equipment  used  to 
navigate,  detect,  and  determine  the 
range  to  objects.  Sonar  domes  are 
composed  of  either  rubber  impregnated 
with  TBT  anti-foulant,  rubber  without 
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TBT,  steel,  or  glass-reinforced  plastic, 
and  are  filled  with  freshwater  and/or 
seawater  to  maintain  their  shape  and 
internal  pressure.  The  discharge  is 
generated  when  materials  leach  from  the 
exterior  surface  of  the  dome,  or  when 
water  from  inside  the  dome  is  pumped 
overboard  to  allow  for  periodic 
maintenance  or  repairs  on  the  sonar 
dome  or  equipment  housed  inside  the 
dome. 

Only  Navy  and  MSC  operate  vessels 
with  sonar  domes.  Sonar  domes  are 
currently  installed  on  approximately 
225  vessels,  including  eight  classes  of 
Navy  vessels  and  one  class  of  MSC 
vessels.  Sonar  domes  on  MSC  vessels 
are  fiberglass  and  do  not  contain  TBT. 

The  leaching  of  materials  from  the 
exterior  surface  of  the  dome  is  a 
continuous  discharge  and  occurs  both 
wdthin  and  beyond  12  n.m.  from  shore. 
Discharges  from  the  interior  of  the  dome 
are  intermittent  and  occur  while  the 
vessel  is  pierside  as  water  inside  the 
dome  is  removed  to  allow  for  periodic 
maintenance  or  repairs  (approximately 
twice  per  year  per  dome). 

Expected  constituents  of  sonar  dome 
water  discharge  are  TBT,  dibutyl  tin, 
monobutyl  tin,  and  metals  such  as 
copper,  nickel,  zinc,  and  tin.  Based  on 
sampling  data  in  the  record, 
concentrations  of  TBT,  copper,  nickel, 
and  zinc  can  exceed  acute  Federal 
criteria  or  State  acute  water  quality 
criteria,  although  fleetwide  mass 
loadings  of  these  constituents  are  not 
considered  large  (15  lbs/year  of  TBT,  23 
lbs/year  of  copper,  11  lbs/year  of  nickel, 
and  122  lbs/year  of  zinc).  Nevertheless, 
the  Navy  has  instituted  a  program  to 
install  new  sonar  domes  that  do  not 
have  TBT-impregnated  internal  surfaces 
as  existing  domes  require  replacement. 
This  practice  demonstrates  the 
availability  of  a  control  to  mitigate 
potential  adverse  environmental 
impacts,  if  any,  from  soneir  dome 
discharges.  Therefore  EPA  and  DOD 
have  determined  that  it  is  reasonable 
and  practicable  to  require  a  MPCD  for 
sonar  dome  discharges. 

22.  Submarine  Bilgewater 

The  submarine  bilgewater  discharge 
contains  a  mixture  of  wastewater  and 
leakage  from  a  variety  of  sources  that  are 
allowed  to  drain  to  the  lowest  inner  part 
of  the  hull,  known  as  the  bilge.  These 
sources  can  include  condensed  steam 
from  steam  systems,  spillage  from 
drinking  fountains,  valve  and  piping 
leaks,  and  evaporator  dumps  (i.e., 
evaporator  water  that  fails  to  meet 
specifications  for  use).  From  the  various 
collection  points  in  the  bilge,  this 
bilgewater  is  transferred  via  an  auxiliary 
drain  system  to  a  series  of  holding 


tanks.  Most  submarines  have  the 
capability  to  segregate  oily  wastewater 
from  non-oily  wastewater.  The  non-oily 
waste  is  discharged  directly  overboard 
and  the  oily  wastewater  is  collected  in 
a  tank  that  allows  gravity  separation  of 
the  oil  and  water.  The  separated  water 
phase  is  then  discharged  overboard,  as 
needed,  and  the  oil  phase  held  onboard 
until  it  can  be  transferred  to  shore 
facilities  for  disposal. 

This  discharge  is  generated  by  all 
submarines,  all  of  which  are  operated  by 
the  Navy.  Approximately  60  of  the 
submarines  (the  SSN  688  class) 
discharge  the  separated  water  phase 
from  the  bilgewater  collection  tanks 
within  and  beyond  12  n.m.  from  shore. 
The  remaining  submarines  generally 
hold  all  bilgewater  onboard  until  they 
are  beyond  50  n.m.  from  shore.  The 
frequency  and  volume  of  the  discharge 
is  highly  variable,  depending  upon  crew 
size,  operating  depth,  and  equipment 
conditions. 

Sampling  conducted  onboard 
submarines  showed  concentrations  of 
cadmium,  chlorine,  copper,  cjranide, 
heptachlor,  heptachlor  epoxide, 
mercury  (a  bioaccumulative  chemical  of 
concern),  nickel,  oil,  phenol,  silver,  and 
zinc  that  exceeded  acute  Federal  criteria 
or  State  acute  water  quality  criteria. 
Submarines  use  gravity  separation  to 
reduce  the  concentration  of  oil  in 
bilgewater  prior  to  discharge;  however, 
this  method  apparently  does  not 
consistently  produce  a  discharge  that 
meets  water  quality  criteria.  The 
adequacy  of  existing  gravity  separation 
treatment  to  provide  effective 
environmental  protection  will  be 
addressed  by  the  Phase  II  rulemaking. 
The  nature  of  this  discharge  is  such  that 
submarine  bilgewater,  if  imtreated, 
could  potentially  impact  the 
environment.  Because  of  this  potential 
to  cause  adverse  environmental  impacts, 
coupled  with  the  demonstration  that 
pollution  controls  are  available  to 
reduce  the  oil  content  of  the  discharge, 
EPA  and  DOD  have  determined  that  it 
is  reasonable  and  practicable  to  require 
the  use  of  a  MPCD  for  submarine 
bilgewater. 

23.  Surface  Vessel  Bilgewater/OWS 
Discharge 

The  surface  vessel  bilgewater/OWS 
discharge  consists  of  a  mixture  of 
wastewater  and  leakage  from  a  variety  of 
sources  that  are  allowed  to  drain  to  the 
lowest  inner  part  of  the  hull,  known  as 
the  bilge.  The  sources  of  surface  vessel 
bilgewater  are  generally  similar  to  those 
discussed  above  for  submarines.  An 
additional  source  of  bilgewater  for 
surface  vessels  is  water  from  the 
continual  blowdown  of  boilers  (i.e.. 


boiler  blowdown).  On  surface  vessels, 
bilgewater  is  usually  transferred  to  an 
oily  waste  holding  tank,  where  it  is 
stored  for  shore  disposal  or  treated  in  an 
oil-water  separator  (OWS)  to  remove  oil 
before  being  discharged  overboard. 
Some  vessels  also  have  an  oil  content 
monitor  (OCM)  installed  downstream 
from  the  OWS  to  monitor  bilgewater  oil 
content  prior  to  discharge.  Vessels  with 
OCMs  have  the  capability  to  return 
bilgewater  not  meeting  a  preset  oil 
concentration  limit  to  the  OWS  for 
reprocessing  until  the  limit  is  met.  Oil 
collected  from  the  OWS  separation 
process  is  held  in  a  waste  oil  tank  until 
transferred  to  shore  facilities  for 
disposal. 

All  vessels  of  the  Armed  Forces 
produce  bilgewater  and  most  of  the 
larger  vessels  have  OWS  systems.  Small 
craft  bilgewater  is  collected  and 
transferred  to  shore  facilities  while 
pierside. 

Bilgewater  accumulates  continuously; 
however,  vessels  of  the  Armed  Forces 
do  not  discharge  untreated  bilgewater. 
Under  current  poUcy,  bilgewater  treated 
by  an  OWS  can  be  discharged  as  needed 
within  12  n.m.,  while  imtreated 
bilgewater  is  held  for  transfer  to  a  shore 
focility  for  treatment.  For  vessels  with 
an  OWS  and  OCM,  oil  concentrations  in 
the  treated  bilgewater  must  be  less  than 
15  ppm  prior  to  overboard  discharge. 

Sampling  data  for  OWS  effluent  show 
oil,  copper,  iron,  mercury  (a 
bioaccumulative  chemical  of  concern), 
nickel,  and  zinc  exceed  acute  Federal 
criteria  or  State  acute  water  quality 
criteria.  Sampling  data  also  show 
concentrations  of  nitrogen  (in  the  form 
of  ammonia,  nitrates  and  nitrites,  and 
total  Kjeldahl  nitrogen)  and  phosphorus 
exceed  the  most  stringent  State  water 
quality  criteria.  The  estimated  mass 
loading  for  oil  is  considered  to  be  large. 

The  existing  policies  prohibiting  the 
discharge  of  untreated  bilgewater,  and 
the  extensive  use  of  oil-water  separators 
and  oil  content  monitors  demonstrate 
the  availability  of  pollution  controls  for 
bilgewater.  The  data  in  the  record 
indicate  that  untreated  bilgewater 
would  likely  cause  adverse 
environmental  impacts.  Therefore.  EPA 
and  DOD  have  determined  that  it  is 
reasonable  and  practicable  to  require  the 
use  of  a  MPCD  for  this  discharge. 

24.  Underwater  Ship  Husbandry 

The  underwater  ship  husbandry 
discharge  is  composed  of  materials 
discharged  during  the  inspection, 
maintenance,  cleaning,  and  repair  of 
hulls  and  hull  appendages  performed 
while  the  vessel  is  waterbome. 
Underwater  ship  husbandry  includes 
activities  such  as  hull  cleaning, 


45318  Federal  Register/ Vol.  63,  No.  164 /Tuesday.  August  25,  1998 /Proposed  Rules 


fiberglass  repair,  welding,  sonar  dome 
repair,  propulsor  lay-up,  non- 
destructive testing,  masker  belt  repairs, 
and  painting  operations. 

Underwater  ship  husbandry  discharge 
is  created  occasionally  by  all  Navy 
surface  ships  and  submarines,  and  some 
Coast  Guard  vessels.  These  ship 
husbandry  operations  are  normally 
conducted  pierside.  Of  the  underwater 
ship  husbandry  operations,  only 
underwater  hull  cleaning  and  propulsor 
(i.e.,  propeller)  lay-up  have  the  potential 
for  causing  an  adverse  environmental 
effect.  Underwater  hull  cleaning  is 
conducted  by  divers  using  a  mechanical 
brush  system.  Copper  and  zinc  are 
released  during  cleaning  in 
concentrations  that  exceed  acute 
Federal  criteria  and  State  acute  water 
quality  criteria  and  produce  a 
significant  mass  loading  of  constituents. 
The  copper  and  zinc  in  this  discharge 
originate  from  the  anti-fouling  and 
anticorrosive  hull  coatings  applied  to 
vessels.  Data  from  commercial  vessels 
indicate  that  underwater  hull  cleaning 
also  has  the  potential  to  transfer 
nonindigenous  aquatic  species. 
Propulsor  lay-up  requires  the  placement 
of  a  vinyl  cover  over  the  propulsor  to 
reduce  foufing  of  the  propulsor  when 
the  vessel  is  in  port  for  extended 
periods.  Chlorine-produced  oxidants  are 
generated  from  impressed  current 
cathodic  protection  systems  and  can 
build  up  within  the  cover  to  levels 
exceeding  State  water  quality  criteria. 
However,  discharges  from  this 
operation,  as  well  as  other  ship 
husbandry  operations  (excluding  hull 
cleaning)  are  infrequent  and  small  in 
terms  of  volume  or  mass  loading. 

The  Navy  has  established  policies  to 
minimize  the  number  of  hull  cleanings, 
based  on  the  degree  to  which  biological 
fouling  has  occurred.  In  addition,  the 
Navy  has  established  procedures  to  use 
the  least  abrasive  cleaning  equipment 
necessary  as  a  means  for  reducing  the 
mass  of  copper  and  zinc  in  the 
discharge.  These  practices  represent 
available  controls  to  mitigate  adverse 
impacts  from  underwater  ship 
husbandry  operations,  and  EPA  and 
DOD  have  determined  that  it  is 
reasonable  and  practicable  to  require  the 
use  of  a  MPCD  to  control  this  discharge. 

25.  Welldeck  Discharges 

This  discharge  is  the  water  that 
accumulates  from  the  seawater  flooding 
of  the  docking  well  (welldeck)  of  a 
vessel  used  to  transport,  load,  and 
unload  amphibious  vessels,  and  from 
the  maintenance  and  freshwater 
washings  of  the  welldeck  and 
equipment  and  vessels  stored  in  the 
welldeck. 


Amphibious  operations  by  the  Armed 
Forces  require  transport  of  vehicles, 
equipment,  and  personnel  between  ship 
and  shore  on  landing  craft.  The  landing 
craft  are  stored  in  a  docking  well,  or 
welldeck,  of  some  classes  of  amphibious 
warfare  ships.  To  load  or  unload 
landing  craft,  amphibious  warfare  ships 
may  need  to  flood  the  welldeck  by 
taking  on  ballast  water  and  sinking  the 
aft  (rear)  end  of  the  ship.  Water  that 
washes  out  of  the  welldeck  contains 
residual  materials  that  were  on  the 
welldeck  prior  to  flooding.  Other 
welldeck  discharges  are  created  by 
routine  operations  such  as  washing 
equipment  and  vehicles  with  potable 
water,  washing  the  gas  turbine  engines 
of  air-cushion  landing  craft  (LCACs)  in 
the  welldeck  with  mild  detergents,  and 
graywater  from  stored  utility  landing 
craft  (LCUs).  Additionally,  the  U.S. 
Department  of  Agriculture  (USDA) 
requires  washing  welldecks,  vehicle 
storage  areas,  and  equipment  upon 
return  from  overseas  locations.  The 
washing  is  required  to  ensure  that  there 
is  no  inadvertent  transport  of 
nonindigenous  species  to  land.  USDA- 
required  washes  of  welldecks  and 
vehicle  storage  areas  occur  pierside, 
while  vehicles  and  equipment  are 
washed  onshore  in  a  USDA-designated 
area.  Effluent  from  these  activities  drain 
to  unflooded  welldecks  and  are 
discharged  directly  overboard. 

The  Navy  is  the  only  branch  of  the 
Armed  Forces  with  ships  having 
welldecks.  Thirty-three  amphibious 
warfare  ships  produce  this  discheirge, 
which  is  released  both  within  and 
beyond  12  n.m.  from  shore. 

Depending  upon  the  specific  activities 
conducted,  welldeck  discharges  contain 
a  variety  of  residual  constituents, 
including  oil  and  grease,  ethylene  glycol 
(antifreeze),  chlorine,  detergents/ 
cleaners,  metals,  solvents,  and  sea-salt 
residues.  The  volume  of  welldeck 
washout  varies  depending  upon  the 
type  of  landing  craft  to  be  loaded  or 
unloaded.  The  greatest  volume  of 
welldeck  discharge  occurs  when  LCUs 
are  being  loaded  into,  or  unloaded  from 
the  welldeck.  Loading  and  unloading  of 
LCACs  does  not  require  the  welldeck  to 
be  flooded.  Instead,  a  small  "surge"  of 
water  enters  the  ship  during  these 
operations.  Constituent  concentrations 
in  welldeck  washout  are  expected  to  be 
low  due  to  dilution  in  the  large  volume 
of  water  discharged,  and  because  of 
general  housekeeping  procedures  which 
require  containment  and  cleanup  of 
spills  on  the  welldeck. 

Other  discharges  from  the  welldeck 
include  vehicle  and  craft  washwater,  gas 
turbine  engine  washes,  and  USDA 
washes.  Constituents  of  these  discharges 


are  expected  to  be  identical  to  those  in 
welldeck  washout.  Of  the  various 
welldeck  discharges,  gas  turbine  water 
washes  and  USDA  washes  may  result  in 
hydrocarbon,  chlorine,  or  metal 
concentrations  that  exceed  acute  water 
quality  criteria.  In  addition,  there  is  a 
potential  for  nonindigenous  species  to 
be  introduced  from  USDA-required 
welldeck  washes,  although  it  should  be 
noted  that  the  viability  of  any  species 
introduced  is  questionable  since  they 
generally  would  have  been  exposed  to 
air  for  extended  periods  of  time  prior  to 
their  introduction  into  U.S.  coastal 
waters  (i.e.,  for  the  most  part,  these 
species  would  have  been  removed  from 
vehicles  and  deck  surfaces  and  thus  it 
would  not  be  a  water-to-water  transfer, 
in  contrast  to  species  transfers  from 
ballast  water  systems). 

Existing  practices  for  containment 
and  cleanup  of  welldeck  spills 
demonstrate  the  availability  of  controls 
to  reduce  contamination  of  welldeck 
discharges  and  the  potential  for  causing 
adverse  environmental  impacts  (e.g.,  oil 
sheens).  EPA  and  DOD  have  determined 
that  it  is  reasonable  and  practicable  to 
require  a  MPCD  for  welldeck  discharges. 

D.  Discharges  That  Do  Not  Fequire  Use 
of  a  MPCD 

For  the  reasons  discussed  below,  EPA 
and  DOD  have  determined  that  it  is  not 
reasonable  and  practicable  to  require  the 
use  of  a  MPCD  to  control  14  discharges 
incidental  to  the  normal  operation  of 
Armed  Forces  vessels.  Based  on  the 
information  in  the  record,  these 
discharges  have  a  low  potential  to 
adversely  affect  the  environment  by 
introduction  of  chemical  constituents, 
thermal  pollution,  bioaccumulative 
chemicals  of  concern,  or  nonindigenous 
species. 

As  discussed  below,  in  some  cases, 
the  concentration  of  one  or  more 
constituents  in  the  undiluted  discharge 
exceed  water  quality  criteria  at  the  point 
of  discharge.  However,  such  discharges 
occur  in  low  volumes  or  in&^quently.  In 
all  of  these  instances,  either  the 
pollutant  concentration  in  the  discharge 
plume  quickly  falls  below  water  quality 
criteria  once  the  dilution  effect  of 
mixing  zones  is  taken  into  account,  or 
the  low  mass  loading  of  the  discharge  is 
unlikely  to  adversely  affect  the 
environment. 

EPA  and  DOD  have  determined  that  it 
is  not  reasonable  and  practicable  to 
require  a  MPCD  to  mitigate  adverse 
impacts  on  the  marine  environment  for 
the  discharges  listed  in  Table  2  of  this 
preamble  and  discussed  below  in  this 
section.  These  discharges  would  not 
require  control,  and  no  control 
standards  will  be  set  for  them,  in  Phase 
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n  of  UNDS  development.  Upon 
promulgation  of  the  final  Phase  I  rule, 
States  and  their  political  subdivisions 
would  be  prohibited  from  adopting  or 
enforcing  any  statute  or  regulation  to 
control  these  discharges,  except  by 
establishing  no-discharge  zones  (see 
section  VI.C  of  this  preamble). 
Following  promulgation  of  the  Hnal 
Phase  I  rule.  States  can  petition  EPA 
and  DOD  to  review  the  determination 
not  to  require  MPCDs  for  these 
discharges  using  the  procedures  set 
forth  in  proposed  40  CFR  1700.11  and 
1700.12. 

The  discussion  below  provides  a  brief 
description  of  the  discharges  and  the 
systems  that  produce  the  discharge  and 
highlights  the  most  significant 
constituents  released  to  the 
environment  and  other  characteristics  of 
the  discharge.  A  more  detailed 
di^ussion  of  these  discharges  is 
presented  in  Appendix  A  of  the 
Technical  Development  Document. 

1.  Boiler  Slowdown 

This  discharge  is  the  water  and  steam 
discharged  during  the  blowdown  of  a 
boiler  or  steam  generator,  or  when  a 
safety  valve  is  tested.  Boilers  are  used  to 
produce  steam  for  propulsion  and  a 
variety  of  auxiliary  and  hotel  services. 
Water  supplied  to  the  boiler  system 
(feedwater)  is  treated  with  chemicals  to 
inhibit  corrosion  and  the  formation  of 
scale  in  the  boiler  and  boiler  system 
piping.  Periodically,  water  must  be 
removed  from  the  boiler  to  control  the 
buildup  of  particulates,  sludge,  and 
treatment  chemical  concentrations.  The 
term  "blowdown"  refers  to  the 
minimiun  discharge  of  boiler  water 
required  to  prevent  the  buildup  of  these 
materials  in  the  boiler  to  levels  that 
would  adversely  affect  boiler  operation 
and  maintenance.  There  are  four  types 
of  boiler  blowdovtm  procedures 
employed  on  Armed  Forces  vessels:  (1) 
surface  blowdowns  for  removing 
materials  dissolved  in  the  boiler  water 
and  for  controlling  boiler  water 
chemistry;  (2)  scum  blowdowns  for 
removing  surface  scum;  (3)  bottom 
blowdowns  for  removing  sludge  that 
settles  at  the  bottom  of  boilers;  and  (4) 
continuous  blowdowns  for  removing 
dissolved  metal  chelates  and  other 
suspended  matter.  The  type  of 
blowdown  used  is  a  function  of  the 
boiler  water  chemistry  and  thus  varies 
among  vessel  classes.  With  the 
exception  of  continuous  blowdowns, 
boiler  blowdowns  are  discharged  below 
the  vessel  waterhne.  Continuous 
blowdowns  are  discharged  inside  the 
vessel  and  are  directed  to  the  bilge. 
These  are  addressed  as  part  of  the 
surface  vessel  bilge water/OWS 


discharge  (see  section  V.C.23  of  this 
preamble).  Another  discharge  occurs 
during  periodic  testing  of  steam 
generator  safety  valves  on  nuclear- 
powered  vessels.  The  safety  valve 
discharge  is  a  short-duration  release  of 
steam  below  the  vessel  waterline. 

Approximately  360  surface  vessels 
and  submarines  discharge  boiler 
blowdowns  directly  to  receiving  waters. 
These  blowdowns  occur  both  within 
and  beyond  12  n.m.  from  shore. 
Nuclear-powered  ships  perform  steam 
generator  safety  valve  testing  only  in 
port  once  every  five  years. 

Boiler  blowdov^n  is  discharged 
intermittently  in  small  volumes 
(approximately  300  gallons  per 
discharge),  at  high  velocities  (over  400 
feet  per  second),  and  at  elevated 
temperatures  (over  325  degrees 
Fahrenheit).  Boiler  water  treatment 
chemicals  used  by  Armed  Forces  vessels 
include  ethylenediamine-tetraacetic 
acid  (EDTA),  hydrazine,  sodium 
hydroxide,  and  disodium  phosphate. 
Sampling  data  for  boiler  blowdowns 
indicate  the  presence  of  nitrogen  (in  the 
form  of  ammonia,  nitrates  and  nitrites, 
and  total  Kjeldahl  nitrogen), 
phosphorus,  hydrazine,  iron,  bis(2- 
ethylhexyl)phthalate,  antimony,  arsenic, 
cadmium,  chromium,  copper,  lead, 
nickel,  selenium,  thallium,  and  zinc. 
Boiler  blowdown  discharges  from 
conventionally-powered  boilers  exceed 
Federal  criteria  and  State  water  quality 
criteria  for  copper,  nickel,  and  zinc,  and 
the  most  stringent  State  water  quality 
criteria  for  nitrogen,  phosphorus,  iron, 
and  lead.  Blowdown  discharges  from 
nuclear-powered  steam  generators 
exceed  acute  Federal  criteria  and  State 
acute  water  quality  criteria  for  copper, 
and  the  most  stringent  State  acute  water 
quality  criteria  for  lead  and  nickel.  For 
nitrogen  and  phosphorus,  the  most 
stringent  State  water  quality  criteria  was 
exceeded.  However,  the  tvutulent 
mixing  resulting  from  the  high  velocity 
discharge,  and  the  relatively  small 
volume  of  the  boiler  blowdown  causes 
pollutant  concentrations  to  rapidly 
dissipate  to  background  levels  or  below 
acute  Federal  criteria  and  State  acute 
water  quality  criteria  within  a  short 
distance  from  the  point  of  discharge. 
Based  on  thermal  modeling  of  the 
discharge  plume,  boiler  blowdowns  are 
not  expected  to  exceed  State  standards 
for  thermal  effects.  Thermal  effects  from 
safety  valve  testing  are  substantially  less 
than  that  from  blowdowns,  thus  safety 
valve  testing  also  will  not  exceed  State 
standards  for  thermal  effects.  Annual 
fleetwide  pollutant  discharges  from 
boiler  blowdowns  within  12  n.m.  are 
estimated  at  3,036  pounds  per  year  of 
phosphorus,  513  pounds/year  of 


nitrogen,  less  than  11  pounds  of  copper, 
less  than  2  pounds  of  lead, 
approximately  10  pounds  of  nickel,  and 
less  than  12  pounds  of  zinc.  The 
fleetwide  discharge  of  all  pollutants 
from  safety  valve  testing  is  less  than  5 
pounds/year.  While  the  pollutant 
concentrations  in  the  boiler  blowdown 
discharges  exceed  acute  Federal  criteria 
and  State  acute  water  quality  criteria, 
they  are  discharged  intermittently  and 
in  small  volumes.  Further,  these 
discharges  are  distributed  throughout 
the  U.S.  at  Armed  Forces  ports,  and 
each  individual  port  receives  only  a 
fraction  of  the  total  fleetwide  mass 
loading.  Based  on  the  information  in  the 
record  regarding  the  low  mass  of 
pollutants  discharged  during  boiler 
blowdowns  and  safety  valve  discharges, 
and  the  manner  in  which  the  discharges 
take  place,  there  is  a  low  potential  for 
causing  adverse  environmental  impacts. 
Therefore,  EPA  and  DOD  have 
concluded  that  it  is  not  reasonable  and 
practicable  to  require  the  use  of  a  MPCD 
to  mitigate  adverse  impacts  on  the 
marine  environment  for  this  discharge. 

2.  Catapult  Wet  Accumulator  Discharge 

This  discharge  is  the  water  discharged 
from  a  catapult  wet  accumulator,  which 
stores  a  steam/water  mixture  for 
launching  aircraft  from  an  aircraft 
carrier. 

The  steam  used  as  the  motive  force  for 
operating  the  catapults  for  launching 
aircraft  is  provided  to  the  catapult  from 
a  steam  reservoir,  referred  to  as  the 
catapult  wet  accumulator.  The  catapult 
wet  acciunulator  is  a  pressure  vessel 
containing  a  steam/water  mixture  at  a 
high  temp>erature  and  pressure.  The 
accumulator  is  fed  an  initial  charge  of 
boiler  feedwater  and  provided  steam 
from  boilers.  As  steam  is  released  from 
the  accumulator  for  the  catapult  launch, 
the  pressure  reduction  in  the 
acciunulator  allows  some  of  the  water  to 
flash  to  steam,  providing  additional 
steam  to  operate  the  catapult.  During 
operation  of  the  system,  steam 
condenses  in  the  accumulator  and 
causes  the  water  level  in  the 
accumulator  to  gradually  rise.  Periodic 
blowdowns  of  the  acciunulator  are 
required  to  maintain  the  water  level 
vdthin  operating  limits.  This  steam/ 
water  mixture  released  during  the 
blowdown  is  discharged  below  the 
vessel  waterline.  In  addition  to 
blowdowns  required  during  catapult 
operation  and  testing,  wet  accumulators 
are  emptied  prior  to  major  maintenance 
of  the  accumulator  or  when  a  carrier 
will  be  in  port  for  more  'han  72  hours. 
When  emptying  the  accumulator, 
multiple  blowdowns  are  performed  over 
an  extended  period  (up  to  12  hours)  to 
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reduce  pressure  prior  to  draining  the 
tank. 

The  Navy  is  the  only  branch  of  the 
Armed  Forces  with  vessels  generating 
this  discharge.  Eleven  of  the  aircraft 
carriers  are  homeported  in  the  United 
States. 

Wet  accumulator  blowdowns  are 
performed  during  flight  operations, 
which  occur  beyond  12  n.m.,  and 
during  catapult  testing,  which  occurs 
within  12  n.m.  from  shore.  Wet 
accumulators  are  emptied  outside  12 
n.m.  when  returning  to  port  for 
accumulator  maintenance  or  when  the 
carrier  will  be  in  port  for  more  than  72 
hours.  If  catapult  testing  is  conducted  in 
port,  and  the  carrier  will  remain  in  port 
for  more  than  72  hours  following  the 
testing,  the  accumulator  will  be  emptied 
in  port. 

Catapult  wet  accumulator  blowdowns 
have  little  potential  for  causing  adverse 
environmental  impacts  because  of  the 
low  pollutant  loadings  and  thermal 
effects  of  this  discharge.  Because  boiler 
feedwater  is  used  for  the  initial  charge 
of  water  to  an  empty  accumulator,  the 
constituents  of  the  discharge  include 
water  treatment  chemicals  present  in 
boiler  feedwater.  These  chemicals 
include  EDTA,  disodium  phosphate, 
and  hydrazine.  During  normal 
operation,  the  boiler  feedwater 
chemicals  are  diluted  by  the  supplied 
steam.  Additional  constituents  present 
in  the  blowdowns  originate  from  the 
steam  provided  to  the  accumulator. 
Based  on  sampling  data  for  steam 
condensate  (a  similar  discharge 
discussed  below  in  section  V.D.IO)  and 
the  volume  of  wet  accumulator 
blowdowns  performed  within  12  n.m., 
the  combined  mass  loading  for  all 
metals  is  estimated  at  less  than  0.01 
pounds  per  year.  Constituents  found  in 
steam  condensate  include  antimony, 
arsenic,  benzidine,  bis(2- 
ethylhexyljphthalate,  cadmium,  copper, 
nickel,  nitrogen  (in  the  form  of 
ammonia,  nitrates  and  nitrites,  and  total 
Kjeldahl  nitrogen),  phosphorus, 
selenium,  thallium,  and  zinc.  The 
concentrations  of  benzidine,  copper, 
and  nickel  in  steam  condensate  were 
found  to  exceed  acute  Federal  criteria 
and  State  acute  water  quality  criteria. 
The  concentration  of  bis(2- 
ethylhexyDphthalate  was  found  to 
exceed  State  acute  water  quality  criteria. 
The  concentrations  of  nitrogen  and 
phosphorus  were  found  to  exceed  the 
most  stringent  State  water  quality 
criteria.  However,  using  steam 
condensate  data  may  overestimate  wet 
accumulator  pollutant  concentrations 
because  of  the  shorter  contact  time 
between  catapult  steam  and  its 
associated  piping  system  (resulting  in 


less  opportunity  to  entrain  corrosion 
products  from  the  piping).  Based  on 
thermal  modeling  of  the  discharge 
plume,  catapult  wet  accumulator 
blowdowns  are  not  expected  to  exceed 
State  standards  for  thermal  effects. 

Catapult  wet  accumulator  blowdowns 
have  little  potential  for  causing  adverse 
environmental  impacts  because  of  the 
very  low  pollutant  mass  loadings  in  this 
discharge  and  because  of  the  low 
thermal  effects  from  this  discharge. 
Therefore,  EPA  and  DOD  determined 
that  it  is  not  reasonable  and  practicable 
to  require  the  use  of  a  MPCD  to  mitigate 
adverse  impacts  on  the  marine 
environment  for  this  discharge.  * 

3.  Cathodic  Protection 

This  discharge  consists  of  the 
constituents  released  into  the 
surrounding  water  from  sacrificial 
anodes  or  impressed  current  cathodic 
protection  systems  used  to  prevent  hull 
corrosion. 

Steel-hulled  vessels  require  corrosion 
protection.  In  addition  to  anti-corrosion 
hull  paints,  these  vessels  employ 
cathodic  protection  which  is  provided 
by  either  sacrificial  anodes  or  Impressed 
Current  Cathodic  Protection  (ICCP) 
systems.  The  most  common  cathodic 
protection  system  for  vessels  of  the 
Armed  Forces  is  the  zinc  sacrificial 
anode,  although  a  few  submarines  use 
aluminum  anodes.  With  the  sacrificial 
anode  system,  zinc  or  aluminum  anodes 
attached  to  the  hull  will  preferentially 
corrode  from  exposure  to  the  seawater 
and  thereby  minimize  corrosion  of  the 
vessel's  hull. 

In  ICCP  systems,  the  vessel's  electrical 
system  passes  a  current  through  inert 
platinum-coated  anodes.  This  current 
protects  the  hull  in  a  manner  similar  to 
sacrificial  emodes  by  generating  current 
as  the  anodes  corrode.  Depending  on  the 
type  of  cathodic  protection  used,  the 
discharge  will  include  either  zinc  or 
aluminum  from  sacrificial  anodes,  or 
chlorine-produced  oxidants  (CPO)  from 
ICCP  systems. 

Approximately  1,800  large  Armed 
Forces  vessels  use  cathodic  protection. 
Of  these,  nearly  270  have  ICCP  systems, 
fewer  than  five  use  aluminum  sacrificial 
anodes,  and  the  remaining  use  zinc 
sacrificial  anodes.  The  discharge  is 
continuous  while  the  vessel  is 
waterbome  and  occurs  both  within  and 
beyond  12  n.m.  fromshore. 

EPA  and  DOD  modeled  the  discharge 
from  cathodic  protection  systems  to 
determine  the  range  of  constituent 
concentrations  that  could  be  expected  in 
the  water  surrounding  a  vessel.  This 
discharge  is  best  described  as  a  mass 
flux  of  reaction  byproducts  emanating 
from  the  electro-chemical  reaction  that 


occurs  at  the  anodes.  Two  separate 
modeling  techniques  were  used  for  both 
sacrificial  anodes  and  ICCP  systems. 
The  first  technique  was  a  dilution 
model  for  harbors  that  takes  into 
account  the  number  of  homeported 
vessels  and  harbor-specific  volume  and 
tidal  flow  information.  Three  Navy  ports 
were  modeled,  representing  a  range  of 
port  sizes.  The  resulting  constituent 
concentrations  calculated  for  the  three 
ports  in  this  dilution  model  were  below 
chronic  Federal  criteria  and  State 
chronic  water  quality  criteria. 

The  second  technique  modeled 
mixing  zones  around  a  vessel  using 
calculations  for  a  hull  size  typical  of 
vessels  using  cathodic  protection 
systems.  The  mixing  model  results 
indicate  that  a  mixing  zone  of  five  feet 
for  CPO  and  0.5  feet  for  zinc  results  in 
concentrations  below  the  chronic 
Federal  criteria  or  State  chronic  water 
quality  criteria.  For  vessels  with 
aluminum  anodes,  a  mixing  zone  of  less 
than  0.1  feet  achieves  concentrations 
below  chronic  Federal  criteria  and  State 
chronic  water  quality  criteria. 
Concentrations  of  mercury  will  be  1,000 
times  lower  than  the  acute  State  water 
quality  criteria  and  35  times  lower  than 
the  chronic  criteria.  The  total  amount  of 
mercury  discharged  from  aluminum 
anodes  on  all  Armed  Forces  vessels  is 
estimated  to  be  less  than  0.001  pounds 
annually- 

For  ICCP  calculations,  the  modeling  is 
based  on  an  assumption  that  100 
percent  of  the  supplied  electrical 
current  results  in  CPO  generation.  Less 
CPO  is  actually  expected  to  be  generated 
because  the  efficiency  of  the  chlorine 
generation  process  is  known  to  be  less 
than  100  percent.  In  addition,  using  the 
generation  rate  alone  does  not  account 
for  the  rapid  decay  of  CPO  in  water 
through  chemical  reactions  involving 
CPO,  which  occur  within  minutes. 

The  dilution  and  mixing  zone 
modeling  performed  for  this  discharge 
indicates  that  cathodic  protection  has  a 
low  potential  for  causing  adverse 
impacts  on  the  marine  environment. 
Therefore,  EPA  and  DOD  determined 
that  it  is  not  reasonable  and  practicable 
to  require  the  use  of  a  MPCD  to  mitigate 
adverse  impacts  on  the  marine 
environment  for  this  discharge. 

4.  Freshwater  Lay-up 

This  discharge  is  the  potable  water 
that  is  periodically  discharged  from  the 
seawater  cooling  system  while  the 
vessel  is  in  port,  and  the  cooling  system 
is  in  a  lay-up  mode. 

Seawater  cooling  systems  are  used 
onboard  some-Armed  Forces  vessels  to 
remove  heat  from  main  propulsion 
machinery,  electrical  generating  plants 
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and  other  auxiliary  equipment.  These 
are  single-pass,  non-contact  cooling 
systems  whereby  the  seawater  enters  the 
hull,  is  pumped  through  a  piping 
network  and  circulated  through  one  or 
more  heat  exchangers,  then  exits  the 
vessel.  On  certain  vessels,  the  seawater 
cooling  systems  are  placed  in  a  stand- 
by mode,  or  lay-up,  when  the  machinery 
is  not  in  use.  The  lay-up  is 
accomplished  by  blovnng  the  seawater 
from  the  condenser  with  low-pressure 
air.  The  condenser  is  then  filled  with 
potable  water  and  drained  again  to 
remove  residual  seawater  as  protection 
against  corrosion.  Then,  the  condenser 
is  refilled  with  potable  water  for  the 
actual  lay-up.  After  21  days,  the  lay-up 
water  is  discharged  overboard  and  the 
condenser  refilled.  The  condenser  is 
discharged  and  refilled  on  a  30-day 
cycle  thereafter.  The  volume  of  each 
condenser  batch  discharge  is 
approximately  6,000  gallons. 

The  Navy  is  the  only  branch  of  the 
Armed  Forces  with  vessels  discharging 
freshwater  lay-up.  All  submarines 
generate  this  discharge,  which  only 
occiu^  while  in  port.  Eight  aircraft 
carriers  also  lay-up  their  condensers; 
however,  these  condensers  are  drained 
to  the  bilge  and  the  water  is  handled  as 
bilgewater.  Generally,  the  cooling 
system  is  only  placed  in  a  lay-up 
condition  if  the  vessel  remains  in  port 
for  more  than  three  days  and  the  main 
steam  plant  is  shut  down. 

Sampling  data  for  submarine 
freshwater  lay-up  indicate  the  presence 
of  chlorine,  nitrogen  (in  the  form  of 
ammonia,  nitrates  and  nitrites,  and  total 
Kjeldahl  nitrogen),  and  the  priority 
pollutants  chromium,  copper,  lead, 
nickel,  and  zinc.  The  concentrations  of 
chlorine,  copper,  nickel,  and  zinc  can 
exceed  acute  Federal  criteria  or  State 
acute  water  quality  criteria.  For  nitrogen 
and  total  phosphorus,  the  most  stringent 
State  water  quality  criteria  was 
exceeded.  Chlorine  was  detected  in  the 
initial  flush  discharge,  but  was  not 
found  in  the  extended  lay-up  discharge. 
Mass  loadings  for  the  priority  pollutants 
(copper,  nickel,  and  zinc)  were 
estimated  using  total  annual  discharge 
volumes  and  average  pollutant 
concentrations.  The  total  mass  loading 
from  all  discharges  of  freshwater  lay-up 
from  submarines  is  estimated  at  7  lbs/ 
yr  of  copper,  36  Ibs/jrr  of  nickel,  and  29 
Ibs/yr  of  zinc.  The  mass  discharge  from 
any  individual  freshwater  lay-up 
discharge  event  would  be  a  fraction  of 
that  total.  Because  of  the  low  total 
annual  mass  loading,  the  low  frequency 
at  which  the  discharge  occurs,  and  the 
volume  of  an  individual  discharge 
event,  discharges  of  freshwater  lay-up 
have  a  low  potential  for  causing  adverse 


environmental  impacts.  Therefore,  EPA 
and  EXDD  determined  that  it  is  not 
reasonable  and  practicable  to  require  the 
use  of  a  MPC3D  to  mitigate  adverse 
impacts  on  the  marine  environment  for 
this  discharge. 

5.  Mine  Countermeasures  Equipment 
Lubrication 

This  discharge  consists  of  the 
constituents  released  into  the 
surrounding  seawater  by  erosion  or 
dissolution  from  lubricated  mine 
coimtermeasures  equipment  when  the 
equipment  is  deployed  or  towed. 
Various  types  of  mine  countermeasures 
equipment  are  deployed  and  towed 
behind  vessels  to  locate  and  destroy 
mines.  Lubricating  grease  and  oil 
applied  to  this  equipment  can  be 
released  into  surroimding  seawater 
during  its  deployment  and  use, 
including  during  training  exercises. 

The  Navy  is  the  only  branch  of  the 
Armed  Forces  with  a  mine 
countermeasures  mission.  The  Navy 
uses  two  classes  of  vessels,  totaling  23 
ships,  to  locate,  classify,  and  destroy 
mines.  The  discharge  is  generated 
during  training  exercises,  which  are 
iiorraally  conducted  between  5  and  12 
n.m.  from  shore.  Depending  on  the  class 
of  vessel  and  the  type  of  mine 
countermeasures  equipment  being  used, 
the  number  of  training  exercises 
conducted  by  each  vessel  ranges  from  6 
to  240  per  year. 

Using  estimates  of  the  amount  of 
lubricant  released  during  each  training 
exercise,  EPA  and  DOD  calculated  the 
annual  mass  loading  of  lubricant 
discharges  to  be  approximately  770 
poimds  of  grease  and  oil.  Using  the 
estimates  of  the  pollutant  mass  loading 
released  during  an  exercise,  and  the 
volume  of  water  through  which  the 
countermeasures  equipment  is  towed  or 
operated  during  an  exercise,  EPA  and 
DOD  estimated  the  oil  and  grease 
concentrations  resulting  from  mine 
countermeasures  training  exercises. 
These  estimated  concentrations  of  oil 
and  grease  in  the  receiving  water  range 
from  0.0002  to  7.1  ng/1  and  do  not 
exceed  acute  water  quality  criteria. 

An  additional  calculation  was 
performed  for  the  lift  cable  for  the  SLQ- 
48  mine  neutralization  vehicle  (MNV). 
This  lift  cable  is  lubricated  with  grease; 
however,  the  cable  is  not  towed  through 
the  water  and  is  only  used  to  deploy  or 
recover  the  MNV  while  a  vessel  is 
stationary.  Using  the  maximum 
predicted  release  of  0.15  ounces  of 
grease  per  deployment,  modeling  results 
indicate  that  the  grease  released  from 
the  lift  cable  would  disperse  in  the 
surrounding  receiving  waters  and  be  at 
concentrations  below  the  most  stringent 


State  acute  water  quaUty  criteria  withm 
3  to  5  feet  from  the  cable. 

Most  discharges  from  mine 
coimtermeasiu«s  equipment  occur 
while  vessels  are  underway  and  the 
pollutants  are  quickly  dispersed  in  the 
environment  due  to  the  tiirbulent 
mixing  conditions  caused  by  the  wake 
of  the  vessel  and  towed  equipment. 
Further,  these  discharges  take  place 
beyond  5  n.m.  from  shore  in  waters  with 
significant  wave  energy,  allowing  for 
rapid  and  wide  dispersion  of  the 
releases.  The  manner  in  which  these 
releases  occur,  coupled  with  the 
relatively  small  amounts  of  lubricants 
released,  results  in  this  discharge  having 
a  low  potential  for  causing  adverse 
impacts  on  the  marinefenvironment. 
Therefore,  EPA  and  DOD  determined 
that  it  is  not  reasonable  and  practicable 
to  require  the  use  of  a  MPCD  to  mitigate 
adverse  impacts  on  the  marine 
environment  for  the  mine 
countermeasures  equipment  lubrication 
discharge. 

6.  Portable  Damage  Control  Drain  Pump 
Discharge 

This  discharge  consists  of  seawater 
pumped  through  the  portable  damage 
control  drain  pump  and  discharged 
overboard  during  periodic  testing, 
maintenance,  and  training  activities. 

Portable  damage  control  (DC)  drain 
pumps  are  used  to  remove  water  from 
vessel  compartments  during 
emergencies  or  provide  seawater  for 
shipboard  firefighting  in  the  event  water 
is  unavailable  from  the  firemain  system. 
The  types  of  pumps  used  are  described 
in  section  V.D.7,  Portable  Damage 
Control  Drain  Pimip  Wet  Exhaust. 
Discharges  from  drain  pumps  being 
used  during  onboard  emergencies  are 
not  incidental  to  normal  vessel 
operations,  and  therefore  are  not  within 
the  scope  of  this  proposed  rule.  These 
pimips  are,  however,  periodically 
operated  diuing  maintenance,  testing, 
and  training,  and  pump  discharges 
during  these  activities  are  within  the 
scope  of  this  rule.  To  demonstrate  that 
the  pimips  are  functioning  properly,  the 
suction  hose  is  hung  over  the  side  of  the 
vessel  and  the  pump  operated  to  verify 
that  the  pump  effectively  transfers  the 
seawater  or  harbor  water.  This  pump 
effluent  is  discharged  directly  overboard 
during  this  testing. 

Alllarge  ships  and  selected  boats  and 
craft  of  the  Armed  Forces  generate  this 
discharge.  As  part  of  equipment 
maintenance,  testing,  and  training,  the 
pumps  are  operated  both  within  and 
beyond  12  n.m.  from  shore.  Navy  , 
Army,  and  MSC  vessels  operate  portable 
DC  drain  pumps  for  approximately  10 
minutes  per  month  and  an  additional  15 
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minutes  per  year  to  demonstrate 
working  order  and  condition.  Coast 
Guard  vessels  operate  their  portable  DC 
drain  pumps  for  approximately  30 
minutes  per  month  for  maintenance  and 
testing. 

This  discharge  consists  of  seawater/ 
harbor  water  that  only  briefly  passes 
through  a  pumping  process.  The  drain 
pump  discharge  is  unlikely  to  cause 
adverse  impacts  because  the  water  has 
a  residence  time  of  less  than  five 
seconds  in  the  pump  and  associated 
suction  and  discharge  hoses,  and  no 
constituents  are  expected  to  be  added  to 
the  seawater/harbor  water.  Therefore, 
EPA  and  DOD  determined  it  is  not 
reasonable  and  practicable  to  require  the 
use  of  a  MPCD  to  mitigate  adverse 
impacts  on  the  marine  environment  for 
this  discharge. 

7.  Portable  Damage  Control  Drain  Pxunp 
Wet  Exhaust 

This  periodic  discharge  is  seawater 
that  has  mixed  and  been  discharged 
with  portable  damage  control  drain 
pump  exhaust  gases  to  cool  the  exhaust 
and  quiet  the  engine. 

Portable,  engine-driven  pumps 
provide  seawater  for  shipboard 
flrefighting  in  the  event  water  is 
unavailable  from  the  firemain.  Two 
models  of  these  portable  damage  control 
(DC)  drain  pumps  are  used:  P-250  and 
P-100.  The  P-250  pumps  operate  on 
gasoline  injected  with  oil-based 
lubricants.  Part  of  the  seawater  output 
from  these  pumps  is  used  to  cool  the 
engine  and  quiet  the  exhaust.  This 
discharge,  termed  wet  exhaust,  is 
typically  routed  overboard  through  a 
separate  exhaust  hose  and  does  not 
include  the  main  discharge  of  the  pump 
which  is  classified  separately  as 
Portable  Damage  Control  Drain  Pump 
Discharge. 

Fuel  residuals,  lubricants,  or  their 
combustion  byproducts  are  present  in 
P-250  engine  exhaust  gases,  condense 
in  the  cooling  water  stream,  and  are 
discharged  as  wet  exhaust.  The  P-100 
model  operates  on  diesel  fuel.  Although 
the  engine  that  drives  the  P-100  pump 
is  air-cooled  and  no  water  is  injected 
into  the  exhaust  of  the  pump,  a  small 
amount  of  water  contacts  the  engine 
during  pump  priming.  Up  to  one- 
seventh  of  a  gallon  of  water  may  be 
discharged  during  each  priming  event. 
This  water  discharged  during  P-100 
priming  is  considered  part  of  the 
portable  DC  drain  pump  wet  exhaust. 

The  Navy  operates  approximately  910 
drain  pumps,  the  MSC  approximately 
140  drain  pumps,  and  the  Coast  Guard 
approximateK'  370  drain  pumps. 

Portable  DC  drain  pump  wet  exliaust 
discharges  occur  during  training  and 


monthly  plaimed  maintenance  activities 
both  within  and  beyond  12  n.m.  from 
shore.  During  monthly  maintenance 
activities,  the  pumps  are  run  for 
approximately  10  to  30  minutes.  The 
use  of  portable  DC  drain  pumps  during 
onboard  emergencies  is  not  incidental  to 
normal  operations,  and  therefore  not 
within  the  scope  of  this  proposed  rule. 
Based  on  data  in  the  record,  the  wet 
exhaust  discharge  is  likely  to  include 
metals,  oil  and  grease,  and  volatile  and 
semi-volatile  organic  compounds.  The 
concentrations  of  copper,  lead,  nickel, 
silver,  zinc,  and  iron  in  portable  DC 
drain  pump  wet  exhaust  can  exceed 
acute  Federal  criteria  and  State  acute 
water  quality  criteria.  Concentrations  of 
oil  and  grease,  benzene,  toluene, 
ethylbenzene,  and  napthalene  can 
exceed  State  acute  water  quality  criteria. 
Concentrations  of  these  constituents  in 
receiving  waters  are  not  expected  to 
exceed  water  quality  criteria  because 
they  will  dissipate  quickly  since  the 
mass  loadings  per  discharge  event  are 
small  and  the  discharge  locations  are 
dispersed  fleetwide.  The  discharge  from 
each  of  the  500  P-250  pumps  occurs 
separately  at  different  discharge 
locations.  On  average,  each  P-250  pump 
discharges  less  than  0.3  pounds  of 
pollutants  per  discharge  event.  The 
duration  of  each  discharge  is  short, 
averaging  less  than  30  minutes.  These 
factors  allow  the  pollutants  to  dissipate 
rapidly.  Based  on  this  information,  the 
portable  DC  drain  pump  wet  exhaust,  is 
expected  to  have  a  low  potential  for 
exhibiting  adverse  environmental 
impacts  on  the  marine  environment. 
Therefore,  EPA  and  DOD  determined  it 
is  not  reasonable  and  practicable  to 
require  a  MPCD  to  mitigate  adverse 
impacts  on  the  marine  environment  for 
this  discharge. 

8.  Refrigeration  and  Air  Conditioning 
Condensate 

This  discharge  is  the  drainage  of 
condensed  moistiure  from  air 
conditioning  imits,  refrigerators, 
freezers,  and  refrigerated  spaces. 
Refrigerators,  refrigerated  spaces, 
freezers,  and  air  conditioning  (AC)  units 
produce  condensate  when  moist  air 
contacts  the  cold  evaporator  coils.  This 
condensate  drips  from  the  coils  and 
collects  in  drains.  Condensate  collected 
in  drains  above  the  vessel  waterline  is 
continuously  discharged  directly 
overboard.  Below  the  waterline, 
condensate  is  directed  to  the  bilge,  non- 
oily  machinery  wastewater  system,  or  is 
retained  in  dedicated  holding  tanks 
prior  to  periodic  overboard  discharae. 

Approximately  650  Navy,  MSC,  Coast 
Guard,  Army,  and  Air  Force  vessels 
produce  this  discharge.  The  condensate 


may  be  discharged  at  any  time,  both 
within  and  beyond  12  n.m.  from  shore. 
Condensate  flow  rates  depend  on  air 
temperature,  humidity,  and  the  number 
and  size  of  cooling  units  per  vessel.  The 
discharge  can  contain  cleaning 
detergent  residuals,  seawater  from 
cleaning  refrigerated  spaces,  food 
residues,  and  metals  contributed  from 
contact  with  cooling  coils  and  drain 
piping.  Because  evaporator  coils  are 
made  from  corrosion-resistant  materials 
and  condensation  is  non-corrosive, 
condensate  is  not  expected  to  contain 
metals  in  significant  concentrations. 
Discharges  of  refrigeration/ AC 
condensate  are  expected  to  have  a  low 
potential  for  causing  adverse 
environmental  impacts,  therefore  EPA 
and  DOD  determined  it  is  not 
reasonable  and  practicable  to  require  a 
MPCD  to  mitigate  adverse  impacts  on 
the  marine  environment  for  condensate 
discharges. 

9.  Rudder  Bearing  Lubrication 

This  discharge  is  the  oil  or  grease 
released  by  the  erosion  or  dissolution 
from  lubricated  bearings  that  support 
the  rudder  and  allow  it  to  turn  freely. 
Armed  Forces  vessels  generally  use  two 
types  of  rudder  bearings,  and  two 
lubricating  methods  for  each  type  of 
rudder  bearing:  (1)  grease-lubricated 
roller  bearings;  (2)  oil-lubricated  roller 
bearings;  (3)  grease- lubricated  stave 
bearings;  and  (4)  water-lubricated  stave 
bearings.  Only  oil-Iubricated  roller 
bearings  and  grease-lubricated  stave 
bearings  generate  a  discharge. 

Approximately  220  Navy  vessels,  50 
Coast  Guard  vessels,  and  eight  MSC 
vessels  use  a  type  of  rudder  bearing  that 
generates  this  discharge.  The  discharge 
occurs  intermittently,  primarily  when  a 
vessel  is  underway  or  its  rudder  is  in 
use,  although  some  discharges  from  oil- 
lubricated  roller  bearings  could 
potentially  occur  pierside  even  when 
the  rudder  is  not  being  used  because  the 
oil  lubricant  is  slightly  pressurized. 

This  discharge  consists  of  oil  leakage 
and  the  washout  of  grease  from  rudder 
bearings.  EPA  and  DOD  developed  an 
upper  bound  estimate  of  the  fleetwide 
release  of  oil  and  grease  based  on 
allowable  leakage/washout  rates  and  the 
amount  of  time  each  vessel  spends 
within  12  n.m.  from  shore.  The 
maximum  allowable  oil  leak  rate  for  oil- 
lubricated  roller  bearings  is  one  gallon/ 
day  when  the  vessel  is  underway  and 
one  pint/day  while  in  port.  In  practice, 
these  leakage  rates  ane  not  reached 
under  normal  conditions.  The  grease 
washout  rate  for  grease-lubricated  stave 
bearings  is  based  on  Navy  specifications 
limiting  grease  washout  to  5  percent. 
Grease  washout  estimates  for  this 
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proposed  rule  are  based  on  releasing  5 
percent  of  the  grease  over  a  two-week 
period,  which  corresponds  to  the  time 
between  grease  applications. 

EPA  and  DOD  calculated  the  expected 
receiving  water  concentrations  of  oil 
and  grease  from  this  discharge  to 
evaluate  the  potential  for  the  discharge 
to  cause  adverse  impacts.  The  imderway 
receiving  water  volume  was  determined 
using  an  average  size  vessel  and 
estimating  the  voliune  of  water 
displaced  by  the  vessel  while  transiting 
from  port  to  a  distance  of  12  n.m.  from 
shore.  In  port,  discharges  are  not 
expected  since  the  lower  bearing  seals 
are  designed  to  prevent  leakage  and,  as 
noted  above,  the  oil  to  the  bearings  is 
kept  at  a  low  pressiue  while  in  port.  The 
resulting  estimated  pollutant 
concentrations  do  not  exceed  acute 
Federal  criteria  or  State  acute  water 
quality  criteria.  The  rudder  bearing 
lubrication  discharge  has  a  low 
potential  for  causing  adverse 
environmental  impacts.  EPA  and  DOD 
determined  that  it  is  not  reasonable  and 
practicable  to  require  a  MPCD  to 
mitigate  adverse  impacts  on  the  marine 
environment  for  this  discharge. 

10.  Steam  Condensate 

This  discharge  is  the  condensed  steam 
discharged  from  a  vessel  in  port,  where 
the  steam  originates  from  shore-based 
port  facilities.  Navy  and  MSC  surface 
ships  often  use  steam  frt>m  shore 
facilities  during  extended  port  visits  to 
operate  auxiliary  systems  such  as 
laundry  fadUties,  heating  systems,  and 
other  shipboard  systems.  In  the  process 
of  providing  heat  to  ship  systems,  the 
steam  cools  and  a  portion  of  it 
condenses.  This  condensate  collects  in 
drain  collection  tanks  and  is 
periodically  discharged  by  pumping  it 
overboard.  The  steam  condensate  is 
discharged  above  the  vessel  waterline 
and  a  portion  of  the  condensate  can 
vaporize  as  it  contacts  ambient  air. 

This  discharge  is  generated  only  in 
port  because  vessels  only  discharge  the 
condensed  steam  if  it  was  generated  by 
a  shore  facility.  Ships  producing  their 
own  steem  will  recycle  their  condensate 
back  to  the  boiler.  Vessels  take  on  shore 
steam  when  their  own  boilers  are  shut 
down,  and  thus  they  have  no  means  for 
reusing  the  condensate.  There  are  no 
systems  in  place  that  would  allow 
vessels  to  return  steam  condensate  to 
shore  for  reuse. 

Depending  on  the  steam  needs  of 
individual  vessels,  the  discharge  can  be 
intermittent  or  continuous  whenever 
shore  steam  is  supplied.  Approximately 
180  Navy  and  MSC  vessels  discharge 
steam  condensate.  Coast  Guard  vessels 
do  not  generate  this  discharge  because 


they  operate  their  auxiliary  boilers  to 
produce  their  own  steam  even  while  in 
port.  Army  and  Air  Force  vessels  do  not 
have  steam  systems  and  therefore  do  not 
discharge  steam  condensate. 

The  constituents  of  steam  condensate 
include  metals  from  onshore  steam 
piping,  ship  piping,  and  heat 
exchangers,  and  may  have  some 
residual  water  treatment  chemicals. 
Pollutants  found  in  the  discharge 
include  nitrogen  (in  the  form  of 
ammonia,  nitrates  and  nitrites,  and  total 
Kjeldahl  nitrogen),  bis(2- 
ethylhexyl)phthalate,  benzidine, 
antimony,  arsenic,  cadmium,  copper, 
chromium,  lead,  nickel,  phosphorus, 
seleniiun,  thallium,  and  zinc.  Sampling 
of  steam  condensate  from  four  vessels 
foimd  copper  concentrations  that 
exceed  both  acute  Federal  criteria  and 
State  acute  water  quality  criteria.  Nickel 
concentrations  exceeded  the  most 
stringent  State  acute  water  quality 
criteria,  but  not  the  acute  Federal 
criteria.  Nitrogen  concentrations 
exceeded  the  most  stringent  State  water 
quality  criteria.  Using  upper-boiuid 
estimates  of  the  volume  of  steam 
condensate  discharged,  the  fleetwide 
mass  loadings  for  nitrogen,  copper  and 
nickel  were  calculated  to  be  1972  lbs/ 
yeeir,  49  lbs/year  and  28  lbs/year, 
respectively.  The  mass  discharged  from 
any  individual  vessel  while  in  a  given 
port  would  be  a  fraction  of  that  total. 
The  upper-bound  estimate  for  the 
fleetwide  discharge  voliune  is  300 
million  gallons  per  year. 

Based  on  modeling  of  the  discharge 
pliune,  the  thermal  effects  resulting 
from  the  steam  condensate  discharge 
exceed  mixing  zone  requirements  for 
Washington.  However,  these  modeling 
results  may  overstate  the  actual  thermal 
effects  because  the  computer  model 
predicted  the  plume  to  be  only  twelve 
centimeters  in  depth,  which  appears  to 
imderestimate  the  degree  of  mixing  that 
is  likely  to  occiir.  In  addition,  certain 
assxunptions  used  in  the  model  tend  to 
be  more  representative  of  worst-case 
conditions  in  how  they  influence  the 
size  of  the  calculated  thermal  plume. 
For  example,  parameters  included  in  the 
model  assume  miniTnuTu  wind  speed 
and  slack  water  (resulting  in  less 
mixing)  and  wrinter  conditions  (which 
results  in  larger  discharge  flows). 

The  low  mass  loadings  in  the 
discharge  and  the  thermal  effects 
modeli^  results  indicate  that  steam 
condensate  has  a  low  potential  for 
causing  adverse  environmental  impacts. 
Therefore,  EPA  and  DOD  determined 
that  it  is  not  reasonable  and  practicable 
to  require  a  MPCD  to  mitigate  adverse 
impacts  on  the  marine  environment  for 
this  discharge. 


11.  Stem  Tube  Seals  and  Underwater 
Bearing  Lubrication 

This  discharge  is  the  seawater 
pumped  throu^  stem  tube  seals  and 
underwater  bearings  to  lubricate  and 
cool  them  diiring  normal  operation. 

Propeller  shafts  are  supported  by 
stem  tube  bearings  at  the  point  where 
the  shaft  exits  the  hull  (for  surface  ships 
and  submarines),  and  by  strut  bearings 
outboard  of  the  ship  (for  sur&ce  ships 
only).  A  stem  tube  seal  is  used  to 
prevent  seawater  from  entering  the 
vessel  where  the  shaft  penetrates  the 
hull.  The  stem  tube  seals  and  bearings 
are  cooled  and  lubricated  by  forcing 
seawater  from  the  firemain  or  auxiliary 
cooling  water  system  through  the  seals 
and  over  the  bearings.  On  submarines, 
potable  water  (freshwater)  may  be 
supplied  from  pierside  connections  for 
stem  tube  seal  lubrication  during 
extended  periods  in  port. 

Strut  bearings  are  not  provided  with 
forced  cooling  or  lubrication.  Instead, 
strut  bearings  use  the  siurounding 
seawater  flow  for  lubrication  and 
cooling  when  the  vessel  is  underway. 
Submarines  do  not  have  strut  bearings 
and  instead  use  a  self-aligning  bearing 
aft  of  the  stem  tube  that  supports  the 
weight  of  the  propeller  and  shafting 
outboard  of  the  vessel. 

Almost  all  classes  of  surface  vessels 
and  submarines  have  stem  tube  seals 
and  bearings  that  require  lubrication, 
and  these  discharges  are  continuous. 
The  discharge  can  contain  synthetic 
(Buna-N)  mbber  used  in  the 
construction  of  the  bearings.  Bis(2- 
ethylhexyl)phthalate  and  metals  such  as 
copper,  nickel  and  zinc  are  also 
expected  to  be  present  in  the  discharge. 
The  primary  soiuce  of  bis(2- 
ethylhexyOphthalate  and  the  metals  in 
the  discharge  is  the  lubricating  water 
(firemain  or  auxiliary  cooling  water). 
The  shaft  and  the  stem  tube  seel  may 
also  be  a  small  contributor  to  the  metals 
present  in  the  discharge.  When 
freshwater  is  used  for  lubricating 
submarine  seals,  the  freshwater  may 
contain  residual  chlorine.  Based  on 
estimates  of  chlorine  concantrations  in 
potable  water,  fleetwide  approximately 
0.8  lbs/year  of  chlorine  exit  through  the 
stem  tube  seals  and  bearings. 

Since  the  majority  of  metals 
discharged  through  the  stem  tube  seals 
and  beuings  originate  from  the  firemain 
system,  mass  loadings  for  metals 
discharged  through  the  stem  tube  seals 
and  beltings  is  included  as  part  of  the 
total  mass  loading  calculations  for  the 
firemain  system  discharge,  presented  in 
section  V.Cll  of  the  preamble.  Metals 
contributions  from  the  seals  and 
bearings  themselves  are  expected  to  be 
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negligible.  It  should  be  noted  that  the 
mass  of  metals  exiting  through  the  seals 
and  bearings  would  be  reduced  by  any 
controls  imposed  on  firemain  system 
discharges  in  UNDS  Phases  II  and  III. 
While  the  metals  concentrations  in  the 
firemain  discharge  exceed  chronic 
Federal  criteria  and  State  chronic  water 
quality  criteria,  the  rate  at  which  the 
water  is  discharged  through  a  vessel's 
stem  tube  seal  and  bearings  is  relatively 
small — 20  gal/min  each  shaft,  2  shafts 
per  ship — resulting  in  the  low  pollutant 
mass  loading  exiting  through  the  seals 
and  bearings.  Further,  these  discharges 
are  distributed  throughout  the  U.S.  at 
Armed  Forces  ports,  and  each 
individual  port  receives  only  a  fraction 
of  the  total  fleetwide  mass  loading.  (See 
the  Technical  Development  Docimient 
for  details  on  vessel  ports.)  Given  the 
low  rate  of  the  discharge  and  the  low 
mass  loadings,  this  discharge  has  a  low 
potential  for  causing  adverse 
environmental  impacts.  Therefore,  EPA 
and  DOD  determined  it  is  not 
reasonable  and  practicable  to  require  the 
use  of  a  MPCD  to  mitigate  adverse 
impacts  on  the  marine  environment  for 
this  discharge. 

12.  Submarine  Acoustic 
Countermeasures  Launcher  Discharge 

This  intermittent  discharge  is 
composed  of  seawater  that  mixes  with 
acoustic  countermeasure  device 
propulsion  gas  after  launching  an 
acoustic  countermeasure  device,  then 
subsequently  discharged  either  through 
exchange  with  the  surrounding  seawater 
or  while  draining  from  an  expended 
device  being  removed  from  the 
submarine. 

Navy  submarines  have  the  capability 
to  launch  acoustic  countermeasures 
devices  to  improve  the  siuvivability  of 
a  submarine  by  generating  sufficient 
noise  to  be  observed  by  hostile 
torpedoes,  sonars,  or  other  monitoring 
devices.  The  only  countermeasures 
systems  that  generate  a  discharge  within 
12  n.m.  are  the  countermeasures  set 
acoustic  (CSA)  Mk  2  systems,  which 
launch  the  countermeasure  devices  by 
gas  propulsion  through  a  launch  tube. 
Following  the  launch,  a  metal  plate 
closes  the  launch  tube  forming  a 
watertight  endcap.  To  equalize  pressure, 
a  one-way  check  valve  allows  water  to 
flow  into  the  tube  after  laimch,  but  does 
not  allow  any  of  the  water  to  be  released 
through  the  opening.  The  launch  tube 
cap  contains  three,  Vs  inch,  bleed  hole 
plugs  that  dissolve  approximately  three 
days  after  the  launch.  This  allows 
exchange  between  the  laimch  tube  and 
the  siuTounding  seawater  while  the 
submarine  is  moving.  The  bleed  holes 
also  allow  some  launch  tube  water  to 


drain  into  the  surroimding  water  when 
the  assembly  is  removed  from  the 
submarine  for  replacement.  The  CSA 
Mk2  system  is  installed  on  24  Navy 
submarines. 

Constituents  found  in  the  CSA  Mk2 
launch  tubes  after  launching 
countermeasures  devices  include 
copper,  cadmium,  lead,  and  silver.  The 
discharge  may  also  contain  constituents 
from  the  propulsion  gas  including 
hydrochloric  acid,  carbon  dioxide, 
carbon  monoxide,  nitrogen,  alumina, 
iron  (n)  chloride,  titanium  dioxide, 
hydrogen,  and  iron  (II)  oxide.  Sampling 
indicates  that  copper,  cadmium,  and 
silver  concentrations  are  above  both 
Federal  acute  water  criteria  and  the 
most  stringent  State  acute  water  quality 
criteria;  lead  concentrations  are  above 
the  most  stringent  State  water  quality 
criteria.  The  total  annual  mass  loadings 
from  all  discharges  from  submarine  CSA 
Mk2  countermeasure  launcher  systems 
are  estimated  at  0.0005  lbs/year 
cadmium,  0.0009  lbs/year  lead,  0.0007 
lbs/year  copper,  and  0.00009  lbs/year 
silver. 

Because  of  the  low  annual  mass 
loading,  the  low  frequency  at  which  the 
discharge  occvus,  and  the  volume  of  the 
individual  discharge  event  (17  gallons), 
discharges  from  submarine  CSA 
launcher  systems  have  a  low  potential 
for  causing  adverse  environmental 
impacts.  Therefore  EPA  and  DOD 
determined  it  is  not  reasonable  and 
practicable  to  require  a  MPCD  to 
mitigate  adverse  impacts  on  the  marine 
environment  for  this  discharge. 

13.  Submarine  Emergency  Diesel  Engine 
Wet  Exhaust 

This  discharge  is  seawater  that  is 
mixed  and  discharged  with  exhaust 
gases  from  the  submarine  emergency 
diesel  engine  for  the  purpose  of  cooling 
the  exhaust  and  quieting  the  engine. 

Submarines  are  equipped  with  an 
emergency  diesel  engine  that  is  also 
used  in  a  variety  of  non-emergency 
situations,  including  electrical  power 
generation  to  supplement  or  replace 
shore-supplied  electricity,  routine 
maintenance,  and  readiness  checks. 
This  wet  exhaust  discharge  is  generated 
by  injecting  seawater  (or  harbor  water) 
as  a  cooling  stream  into  the  diesel 
engine  exhaust  system.  The  cooling 
water  mixes  with  and  cools  the  hot 
exhaust  gases,  and  is  discharged 
primarily  as  a  mist  that  disperses  in  the 
air  before  depositing  on  the  surface  of 
the  water  body. 

All  submarines  generate  this 
discharge.  Diesel  engines  must  be 
operated  for  equipment  checks  that 
occiu-  prior  to  submarine  deployment, 
monthly  availability  assurance,  and 


periodic  trend  analyses.  On  average, 
each  submarine  will  operate  the  diesel 
engine  for  approximately  60  hoius/year 
whilei  within  12  n.m.  from  shore.  Most 
of  the  operating  time  (54  hours/year) 
occurs  while  the  submarine  is  pierside. 
Typical  constituents  of  diesel  engine 
exhaust  include  various  hydrocarbon 
combustion  by-products,  measured  as 
volatile  and  semi-volatile  organic 
compounds.  The  priority  pollutants 
expected  to  be  present  in  the  discharge 
include  polycyclic  aromatic 
hydrocarbons  (PAHs),  toluene,  and 
possibly  metals.  Although  no  individual 
pollutant  exceeds  water  quality  criteria, 
the  total  concentration  of  PAHs  in  the 
discharge  is  predicted  to  exceed  State 
acute  water  quality  criteria. 
Nevertheless,  the  discharge  of  PAHs  is 
unlikely  to  cause  adverse  impacts  on  the 
marine  environment  because  the  total 
fleetwide  annual  mass  loading  of  PAHs 
is  calculated  to  be  less  than  0.06  pounds 
per  year.  Therefore,  EPA  and  DOD 
determined  that  it  is  not  reasonable  and 
practicable  to  require  a  MPCD  to 
mitigate  adverse  impacts  on  the  marine 
environment  for  submarine  diesel 
engine  wet  exhaust. 

14.  Submarine  Outboard  Equipment 
Grease  and  External  Hydraulics 

This  discharge  occurs  when  grease 
applied  to  a  submarine's  outboard 
equipment  is  released  to  the 
enviroiunent  through  the  mechanical 
action  of  seawater  eroding  the  grease 
layer  while  the  submarine  is  underway, 
and  by  the  slow  dissolution  of  the 
grease  into  the  seawater.  This  discharge 
also  includes  any  hydraulic  oil  that  may 
leak  past  the  seals  of  hydraulically- 
operated  external  components  of  a 
submarine  (e.g.,  bow  planes). 

Outboard  equipment  grease  is 
discharged  by  all  submarines,  but  the 
discharge  of  oil  bom  external  hydraulic 
equipment  is  limited  to  22  submarines. 
This  discharge  occurs  continuously  both 
within  and  beyond  12  n.m.  frx)m  shore, 
although  the  rate  of  discharge  depends 
upon  the  degree  of  contact  between 
seawater  and  the  greased  outboard 
components,  and  how  fast  the 
submarine  is  traveling.  Most 
hydrauhcally-operated  outboard 
equipment,  for  example,  does  not 
contact  seawater  within  12  n.m.  bom 
shore  because  submarines  generally 
operate  on  the  surface  in  this  region, 
and  the  hydraulically-operated 
equipment  producing  this  discharge  is 
located  mostly  above  the  waterline. 

This  discharge  consists  of  grease 
(Termalene  #2)  and  hydraulic  oil. 
Termalene  #2  consists  of  mineral  oil,  a 
calcium-based  rust  inhibitor,  thickening 
agents,  an  antioxidant,  and  dye.  Using 
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an  assumption  that  100  percent  of  all 
grease  applied  to  outboard  equipment  is 
washed  away  at  a  constant  rate  during 
submarine  operations,  the  amount  of 
grease  released  fleetwide  within  12  n.m. 
is  approximately  520  lbs/year.  This 
value  is  believed  to  overstate  the  actual 
mass  of  grease  discharged  within  12 
n.m.  because  submarines  operate  at 
lower  rates  of  speed  in  coastal  waters 
(thus  leading  to  less  erosion  of  the 
grease)  and  a  surfaced  submarine 
exposes  a  lesser  amount  of  grease  to  the 
water  than  is  exposed  by  a  submerged 
submarine. 

Hydraulic  oil  consists  of  paraffinic 
distillates  and  additives.  Using  a 
calculation  that  assumes  all  hydraulic 
system  seals  leak  oil  at  the  maximum 
allowable  leak  rate,  approximately  0.4 
lbs/year  of  hydraulic  oil  is  released 
fleetwide  within  12  n.m.  from  shore. 
(Based  on  discussions  with  Navy 
hydraulic  system  experts,  such  oil 
leakage  rates  are  not  common  and  thus 
this  calculation  overestimates  the 
amoimt  of  oil  actually  leaked.)  The 
submarine  will  displace  approximately 
120  million  cubic  feet  of  water  as  it 
travels  within  12  n.m.  from  shore. 
Assuming  that  hydraulic  oil  and 
outboard  grease  are  leaked  at  a  constant 
rate,  this  will  result  in  concentrations 
below  the  levels  established  in  acute 
Federal  criteria  and  State  acute  water 
quality  criteria. 

In  addition,  the  turbulence  created  by 
the  vessel  wake  is  expected  to  result  in 
rapid  dispersion  of  the  constituents 
released.  As  a  result,  the  submarine 
outboard  equipment  grease  and  external 
hydraulics  discharge  has  low  potential 
for  causing  adverse  environmental 
effects.  EPA  and  DOD  determined  it  is 
not  reasonable  and  practicable  to 
require  a  MPCD  to  mitigate  adverse 
impacts  on  the  marine  environment  for 
this  discharge. 

VI.  Section-By-Section  Analysis  of  the 
Regulatiim 

A.  Subpart  A — Scope 

Section  1700.1    Applicability 

Section  1700.2    Effect 

This  rule  proposes  how  discharges 
incidental  to  the  normal  operation  of 
Armed  Forces  vessels  would  be 
controlled  within  the  navigable  waters 
of  the  United  States  and  the  waters  of 
the  contiguous  zone.  The  rule  would 
apply  to  owners  and  operators  of  Armed 
Forces  vessels.  This  rule  would  not 
apply  to  commercial  and  privately 
owned  vessels. 

The  rule  also  would  preempt  States 
and  political  subdivisions  of  States  from 
regulating  these  discharges,  except  that 


States  may  establish  a  no-discharge  zone 
or  apply  to  EPA  for  a  no-discharge  zone. 
Federal  standards  of  performance  for 
each  required  Marine  Pollution  Control 
Device  will  be  published  in  §  1700.14  of 
this  part  after  the  completion  of  Phase 
HofUNDS. 

Section  1700.3    Definitions 

The  definitions  in  the  proposed  rule 
are  based  on  definitions  in  the  Clean 
Water  Act  (CWA). 

The  proposed  regulatory  definition  of 
"Armed  Forces  vessel"  is  based  on  the 
statutory  definition  of  "vessel  of  the 
Armed  Forces"  in  CWA  section 
312(a)(14),  which  includes  vessels 
owned  or  operated  by  the  Department  of 
Defense,  as  well  as  vessels  owned  or 
operated  by  the  Department  of 
Transportation  that  are  designated  by 
the  Secretary  of  the  department  in 
which  the  U.S.  Coast  Guard  is  operating 
as  operating  equivalendy  to  E)epartment 
of  Defense  vessels.  At  present,  the  U.S. 
Coast  Guard  is  operating  in  the 
Department  of  Transportation.  The 
Secreteiry  of  Transportation  has 
determined  that  U.S.  Coast  Guard 
vessels  operate  equivalently  to  vessels 
of  the  Department  of  Defense,  and 
therefore  are  included  in  the  proposed 
regulatory  definition  of  "Armed  Forces 
vessel."  Armed  Forces  vessels  are 
discussed  in  section  HI  of  this  preamble. 

CWA  section  312(n)  applies  to 
"discharges,  other  than  sewage, 
incidental  to  the  normal  operation  of  a 
vessel  of  the  Armed  Forces."  The 
proposed  regulatory  definition  of 
"discharge  incidental  to  the  normal 
operation  of  a  vessel"  is  based  on  the 
statutory  definition  (see  CWA  section 
312(a)(12)(A)).  which  includes 
incidental  discharges,  other  than 
sewage,  whenever  a  vessel  is 
waterbome.  If  a  vessel  is  not  waterbome 
(e.g.,  the  vessel  is  in  drydock),  its 
discharges  would  not  be  covered  by  this 
rule;  instead  these  discharges  would  be 
covered  imderthe  facility's  drydock 
NPDES  permit.  Discharges  not 
incidental  to  the  normal  operation  of  a 
vessel,  such  as  those  resulting  fit>m  an 
emergency  situation  or  imavoidable 
accident,  also  would  not  be  covered  by 
this  rule.  Discharges  containing  source, 
special  nuclear,  or  byproduct  materials 
are  regulated  by  the  Atomic  Energy  Act 
of  1954.  as  amended,  42  U.S.C.  2011  et 
seq.,  and  are  excluded  from  regulation 
under  the  CWA.  Therefore  these 
discharges  would  not  be  covered  by  this 
rule. 

CWA  section  312(a)(12)(B) 
specifically  excludes  from  the  definition 
of  discharge  incidental  to  the  normal 
operation  of  a  vessel,  and  thus  from  the 
UNDS  program,  certain  types  of 


discharges.  First,  incidental  discharges 
do  not  include  discharges  of  rubbish, 
trash,  garbage,  or  other  such  material 
discharged  overboard.  Shipboard  solid 
waste,  including  pulper  discharges,  is 
regulated  separately  under  the  Act  to 
Prevent  Pollution  from  Ships  (APPS),  33 
U.S.C.  1901  et  seq.,  which  requires 
public  vessels,  including  warships,  to 
comply  with  the  requirements  of  Aimex 
V  of  the  Convention  to  Prevent 
Pollution  from  Ships  (MARPOL)  for 
shipboard  solid  waste.  Each  branch  of 
the  Armed  Forces  and  the  Coast  Guard 
has  developed  regulations,  separate 
from  UNDS,  to  implement  the 
requirements  of  APPS  for  their  vessels. 

Second,  incidental  discharges  do  not 
include  air  emissions  resulting  from  the 
operation  of  a  vessel  propulsion  system, 
motor  driven  equipment,  or  incinerator. 

Third,  incidental  discharges  do  not 
include  any  discharges  not  covered  by 
40  CFR  122.3  (as  in  effect  of  February 
10, 1996).  This  section  of  the  CFR  lists 
discharges  that  are  excluded  from 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
requirements,  such  as  discharges 
incidental  to  the  normal  operation  of  a 
vessel.  In  other  words,  UNDS  covers 
discharges  that  are  excluded  by  EPA  in 
40  CFR  122.3. 

By  enacting  CWA  section  312(n). 
Congress  has  chosen  to  regulate 
discharges  from  Armed  Forces  vessels 
through  uniform  national  discharge 
standards,  rather  than  by  NPDES 
permits.  This  is  supported  by  the 
statutory  change  in  CWA  section  502(c) 
specifically  excluding  from  the 
definition  of  "pollutant"  any  discharges 
incidental  to  the  normal  op>eration  of 
Armed  Forces  vessels.  Therefore,  after  a 
discharge  incidental  to  the  normal 
operation  of  an  Armed  Forces  vessel  is 
determined  not  to  require  control,  or 
after  the  regulations  for  the  use  of 
MPCDs  for  controlled  discharges  are 
implemented  (in  Phase  III  of  UNDS), 
Armed  Forces  vessels  would  not  be 
required  to  obtain  or  comply  with 
NPDES  permits  for  those  discharges. 

Although  discharges  incidental  to  the 
normal  operation  of  a  vessel  are 
excluded  &t)m  NPDES  requirements 
under  40  CFR  122.3,  that  exclusion  does 
not  include  discharges  when  a  vessel  is 
operating  in  a  capacity  other  than  as  a 
means  of  transportation,  such  as  when 
used  as  a  mining  facility  or  seafood 
processing  facility.  EPA  and  DOD  do  not 
believe,  however,  that  Congress 
intended  the  UNDS  program  to  be 
limited  to  Armed  Forces  vessels  only 
when  they  are  under  power.  Rather,  the 
purpose  of  CWA  section  312(n) — to 
enhance  the  operational  flexibility  of 
Armed  Forces  vessels  by  avoiding  the 
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problems  caused  by  subjecting  these 
vessels  to  varying  State  regulation  under 
the  CVVA — and  its  legislative  history, 
clearly  indicate  congressional  intent 
that  this  program  be  comprehensive 
with  respect  to  these  discharges.  This 
intent  would  not  be  met  if  Armed 
Forces  vessels  were  subject  to  UNDS 
technology  standards  only  when  under 
power  but  then  subject  to  State 
permitting  requirements  when  they  are 
docked  for  any  period  of  time, 
especially  when  the  State  standards 
could  be  very  different  from  the  UNDS 
standards  and  would  vary  from  State  to 
State.  Indeed,  this  is  the  very  situation 
Congress  was  intending  to  remedy  by 
prohibiting  States  from  adopting  or 
enforcing  regulations  affecting 
discharges  covered  by  UNDS.  Therefore, 
discharges  incidental  to  the  normal 
operation  of  Armed  Forces  vessels 
include  incidental  discharges  whenever 
a  vessel  is  waterbome.  including 
pierside. 

By  enacting  CWA  section  312(n). 
Congress  has  chosen  to  regulate 
discharges  from  Armed  Forces  vessels 
through  uniform  national  discharge 
standards,  rather  than  by  NPDES 
permits.  Congress  made  no  such 
statements  and  passed  no  legislation 
regarding  commercial  and  private 
vessels,  and  the  distinction  in  40  CFR 
122.3  between  discharges  from  a  vessel 
"when  it  is  operating  as  a  means  of 
transportation"  and  when  it  is  not 
remains  unchanged  for  those  vessels. 

Finally,  under  CWA  section 
312(n)(6)(B).  this  rule  would  not  affect 
the  application  of  CWA  section  311  to 
discharges  incidental  to  the  normal 
operation  of  Armed  Forces  vessels. 

No-discharge  zone  is  defined  in  the 
proposed  rule  as  an  area  of  water  into 
which  one  or  more  specified  discharges 
incidental  to  the  normal  operation  of 
Armed  Forces  vessels,  whether  treated 
or  not,  are  prohibited.  No-discharge 
zones  are  identified  and  established 
following  the  requirements  in  §§1700.7 
to  1700.10  of  this  proposed  rule. 

B.  Subpart  B — Discharge  Determinations 

Section  1700.4    Discharges  Requiring 
Control 

Section  1700.5     Discharges  Not 
Requiring  Control 

Information  on  vessel  discharges  was 
gathered  as  described  in  section  IV, 
above.  The  decision  methodology 
described  in  section  V.A  was  used  to 
determine  which  discharges  require 
control  (described  in  section  V.C)  and 
which  discharges  do  not  require  control 
(described  in  section  V.D). 


C.  Subpart  C — Effect  on  States 

Section  1 700.6    Effect  on  State  and 
Local  Statutes  and  Regulations 

There  are  two  types  of  discharges 
identified  in  today's  proposed  rule — 
those  that  would  require  control  (listed 
in  §  1700.4)  and  those  that  would  not 
require  control  (listed  in  §  1700.5).  The 
effect  of  today's  proposed  rule  on  State 
and  local  statutes  and  regulations 
depends  on  the  type  of  discharge. 

After  final  promulgation  of  this  rule, 
neither  States  nor  political  subdivisions 
of  States  would  be  able  to  adopt  or 
enforce  any  State  or  local  statutes  or 
regulations  controlling  a  discharge  that 
will  not  require  control  (listed  in 
§  1700.5).  However,  States  would  be 
able  to  establish  a  no-discharge  zone  by 
State  prohibition  (following  the 
provisions  of  §  1700.9),  or  apply  for  a 
no-discharge  zone  by  EPA  prohibition 
(following  the  provisions  of  §  1700.10), 
for  these  discharges. 

After  final  promulgation  of  this  rule. 
States  also  would  be  able  to  apply  for 
a  no-discharge  zone  by  EPA  prohibition 
(following  the  provisions  of  §  1700.10) 
for  discharges  that  will  require  control 
(listed  in  §  1700.4).  Note  that  States  and 
their  political  subdivisions  will  not  be 
prohibited  from  controlling  discharges 
listed  in  §  1700.4  by  State  or  local 
statute  or  regulation  until  after 
regulations  governing  the  design, 
construction,  installation,  £uid  use  of  the 
MPCDs  are  promulgated  (i.e.,  the  third 
phase  of  UNDS  is  completed).  However, 
EPA  and  DOD  recommend  that  States 
and  political  subdivisions  coordinate 
their  actions  with  EPA  and  DOD  such 
that  any  interim  requirements  would  be 
consistent  with  the  final  Phase  III 
regulations.  After  Phase  III  regulations 
are  issued  by  the  Secretary,  States  and 
pohtical  subdivisions  will  not  be  able  to 
adopt  or  enforce  any  State  of  local 
statute  or  regulation  controlling 
discharges  listed  in  §  1700.4  except  to 
establish  a  no-discharge  zone  by  State  or 
EPA  prohibition. 

States  and  their  political  subdivisions 
will  not  be  prohibited  from  regulating 
any  discharge  that  is  not  listed  in  either 
§1700.4  or  §1700.5. 

This  rule  also  proposes  the 
requirements  for  a  State  to  petition  the 
Administrator  and  the  Secretary  to 
review  whether  a  discharge  should 
require  control  by  a  MPCD,  or  to  review 
a  Federal  standard  of  performance  for  a 
MPCD  (§§  1700.11  to  1700.13). 

Section  1700.7    No-discharge  Zones 

For  this  peirt,  a  no-discharge  zone  is 
a  waterbody,  or  portion  thereof,  where 
one  or  more  incidental  discharges  from 
Armed  Forces  vessels,  whether  treated 


or  not,  are  prohibited.  No-discharge 
zones  are  established  on  the  basis  of  a 
need  to  provide  additional 
envirorunental  protection  for  the 
designated  area  of  water.  A  no-discharge 
zone  may  be  established  by  either  State 
prohibition  (see  proposed  §  1700.9)  or 
EPA  prohibition  (see  proposed 
§  1700.10).  The  most  significant 
difference  between  the  two  prohibitions 
is  that  in  a  State  prohibition,  adequate 
facilities  for  the  safe  and  sanitary 
removal  of  the  prohibited  discharge 
must  be  reasonably  available.  In  an  EPA 
prohibition,  adequate  collection 
facilities  are  not  necessary  if  EPA 
determines,  follovdng  consultation  with 
the  Secretary,  that  the  significance  of 
the  waters  and  the  potential  impact  of 
the  dischsu^e  are  of  sufficient 
magnitude  to  warrant  any  resulting 
constraints  on  Armed  Forces  vessels. 
The  purpose  for  this  difference,  which 
was  established  initially  in  section  312 
of  the  CWA  to  apply  to  discharges  from 
vessel  marine  sanitation  devices,  is  to 
provide  the  opportunity  for  States  to 
seek  additional  protection  for 
waterbodies  even  where  collection 
facihties  for  the  discharge  may  not  be 
available. 

The  process  for  establishing  an  EPA 
prohibition  is  different  from  Uie  process 
for  establishing  a  State  prohibition, 
including  the  requirement  for  the  no- 
discharge  zone  to  be  established  through 
rulemaking  rather  than  by  a  State  statute 
or  regulation.  Another  difference  is  that 
for  a  State  prohibition,  the 
determination  that  greater  protection  of 
the  waters  is  necessary  is  made  by  the 
State;  for  an  EPA  prohibition,  this 
determination  is  made  by  EPA. 

Armed  Forces  vessels  must  comply 
with  State  and  EPA  prohibitions,  except 
where  the  Secretary  finds  that 
compliance  would  not  be  in  the  interest 
of  national  security  (CWA  section 
312(n)(l)). 

Section  1700.8     Discharges  for  Which 
No-discharge  Zones  Can  Be  EstabHshed 

After  the  final  promulgation  of  this 
rule,  no-discharge  zones  may  be 
established  by  State  or  EPA  prohibition 
for  any  discharge  identified  as  not 
requiring  control  (Usted  in  §  1700.5). 

After  tne  final  promulgation  of  this 
rule,  no-discharge  zones  can  be 
established  by  EPA  prohibition  for  any 
discharge  identified  as  requiring  control 
(listed  in  §  1700.4).  States  will  not  be 
preempted  from  regulating  or 
prohibiting  these  discharges  until  after 
the  Secretary  identifies  design, 
construction,  installation,  and  operation 
standards  for  MPCDs  (i.e.,  after  the  thud 
phase  of  UNDS  is  complete).  After  the 
third  phase  is  complete,  States  wanting 
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to  establish  a  no-discharge  zone  by  State 
prohibition  for  the  discharges  listed  in 
§  1700.4  must  use  the  procedures  in  this 
part. 

Section  1700.9    No-discharge  Zones  by 
State  Prohibition 

For  a  State  to  establish  a  no-discharge 
zone  to  prohibit  one  or  more  Armed 
Forces  discharges  from  a  specified 
waterbody  or  portion  of  a  watert)ody, 
several  determinations,  as  specified  by 
section  312(n)(7)(A)  of  the  CWA,  must 
be  made.  The  State  must  determine  that 
protection  and  enhancement  of  the 
waters  of  interest  require  greater 
environmental  protection  than  provided 
by  UNDS.  EPA  must  determine  that:  (1) 
adequate  facilities  for  the  safe  and 
sanitary  removal  of  the  discharge 
incidental  to  the  normal  operation  of 
Armed  Forces  vessels  are  reasonably 
available  for  the  waters  being  protected; 
and  (2)  the  prohibition  will  not  have  the 
effect  of  discriminating  against  an 
Armed  Forces  vessel  by  reason  of  the 
ownership  or  operation  by  the  Federal 
government,  or  the  military  function,  of 
the  vessel.  In  making  its  determinations, 
EPA  will  consult  with  the  Secretary  on 
the  adequacy  of  the  facilities  and  the 
operational  impact  of  any  prohibition 
on  Armed  Forces  vessels. 

A  State  must  provide  EPA  with 
enough  information,  as  set  forth  in 
§  1700.9(a),  to  make  the  determinations 
listed  above.  This  information  is 
consistent  with  the  information  required 
for  establishing  a  State  prohibition  for 
sewage  discharges  as  provided  in  40 
CFR  part  140.  The  required  information 
must  include: 

(1)  The  discharge  from  §  1700.4  or 
§  1700.5  of  this  part  to  be  prohibited 
within  the  no-discharge  zone.  An  area 
can  be  designated  as  a  no-discharge 
zone  for  more  than  one  discharge,  and 
this  may  be  done  in  a  single  request,  but 
all  information  required  must  be 
presented  separately  for  each  discharge. 

(2)  A  detailed  description  of  the 
waters,  or  portions  thereof,  to  be 
included  in  the  prohibition.  The 
description  must  include  a  map, 
preferably  a  USGS  topographic  quadrant 
map,  clearly  marking  the  zone 
boundaries  by  latitude  and  longitude. 

(3)  A  determination  that  the 
protection  and  enhancement  of  the 
waters  described  require  greater 
environmental  protection  than  provided 
by  existing  Federal  standards.  The 
determination  should  present  an 
argument  that  the  proposed  area  is  in 
need  of  greater  environmental 
protection,  and  a  rationale  indicating 
the  justification  for  the  no-discharge 
zone. 


(4)  A  complete  description  of  the 
facilities  available  for  collecting  the 
discharge.  The  State  must  provide  a 
map  showing  the  location(s)  and 
provide  a  written  location  description  of 
the  facilities,  a  demonstration  that  the 
facilities  have  the  capacity  to  manage 
the  volume  of  discharge  being 
prohibited  in  terms  of  both  vessel 
berthing  and  discharge  reception,  the 
schedule  of  operating  hours  of  the 
facilities,  the  draft  requirements  of  the 
vessels  that  will  be  required  to  use  the 
facilities  and  the  available  water  depth 
at  the  facilities,  and  information 
showing  that  handling  of  the  discharge 
at  the  facilities  is  in  conformance  with 
Federal  law.  Information  on  Armed 
Forces  vessel  population  and  usage  of 
an  area  and  on  existing  Armed  Forces 
collection  facilities  may  be  obtained 
from  the  Office  of  the  Chief  of  Naval 
Operations,  Environmental  Protection, 
Safety  and  Occupational  Health 
Division,  N45,  Washington  DC,  20350- 
2000.  Information  on  the  amount  of 
discharge  expected  from  Armed  Forces 
vessels  may  be  obtained  from  the 
Technical  Development  Document 
available  in  the  docket  for  this 
rulemaking,  or  by  contacting  the  Office 
of  the  Chief  of  Naval  Operations. 

(5)  Information  on  wnether  the 
prohibition  would  be  applied  to  all 
vessels  in  the  area,  and,  if  not, 
documentation  of  the  technical  or 
environmental  basis  for  applying  the 
prohibition  only  to  Armed  Forces 
vessels.  Docimientation  on  a  technical 
or  enviroimiental  basis  for  applying  the 
prohibition  only  to  Armed  Forces 
vessels  must  include  an  analysis 
showing  the  relative  contributions  of  the 
discharge  from  Armed  Forces  and  non- 
Armed  Forces  vessels,  and  a  description 
of  State  efforts  to  control  the  discharge 
from  non-Armed  Forces  vessels.  EPA  is 
asking  for  information  on  vessels  other 
than  those  of  the  Armed  Forces  only  in 
order  to  determine  whether  there  is 
discrimination  against  Armed  Forces 
vessels  based  on  their  Federal 
ownership  or  operation,  or  military 
function,  and  not  because  it  is 
approving  the  prohibition  with  respect 
to  these  other  vessels. 

The  first  determination  to  be  made  by 
EPA — ^that  adequate  collection  facilities 
are  reasonably  available — will  be  based 
upon  a  finding  that  the  capacity  of 
existing  facilities  is  sufficient  to  handle 
the  niunber  of  vessels  and  the  quantity 
of  discharge  produced. 

The  second  determination  to  be  made 
by  EPA — ^that  the  prohibition  will  not 
have  the  effect  of  discriminating  against 
Armed  Forces  vessels  by  reason  of 
Federal  ownership  or  operation,  or 
military  function — may  be  based  upon  a 


showing  that  (1)  the  prohibition  will  be 
applied  to  all  vessels  (not  just  vessels  of 
the  Armed  Forces);  or  (2)  any 
distinction  between  Armed  Forces 
vessels  and  other  vessels  is  based  on 
valid  environmental  or  technical 
reasons.  For  example,  if  a  discharge  is 
produced  only  by  Armed  Forces  vessels, 
this  could  be  an  acceptable  technical 
basis  for  such  a  distinction. 

If  EPA  determines  that  adequate 
facilities  are  reasonably  available  and 
that  the  prohibition  would  not 
discriminate  against  Armed  Forces 
vessels  by  reason  of  Federal  ownership 
or  operation,  or  military  function,  the 
State  may  promulgate  tiie  no-discharge 
zone  as  a  State  statute  or  regulation, 
which  will  be  binding  on  the  vessels  of 
the  Armed  Forces  to  which  UNDS 
applies. 

Section  1700.10    No-discharge  Zones 
by  EPA  Prohibition 

For  EPA  to  establish  a  no-discharge 
zone  to  prohibit  one  or  more  Armed 
Forces  discharges  from  a  specified 
waterbody  or  portion  of  a  waterbody, 
several  determinations,  as  sp>ecified  by 
section  312(n)(7)(B)  of  the  CWA.  must 
be  made.  Although  these  determinations 
are  similar  to  those  for  a  State 
prohibition,  there  are  three  differences: 
(1)  EPA  rather  than  the  State  must 
determine  that  the  protection  and 
enhancement  of  the  sp>ecified  waters 
require  a  prohibition;  (2)  EPA  can  not 
disapprove  an  appUcation  for  an  EPA 
prohibition  for  the  sole  reason  that 
adequate  collection  facilities  are  not 
available;  and  (3)  EPA  must  establish 
the  no-discharge  zone  by  rulemaking.  In 
making  its  determinations,  EPA  will 
consult  with  the  Secretary  on  the 
adequacy  of  the  facilities  and  the 
operational  impact  of  any  prohibition 
on  Armed  Forces  vessels. 

For  EPA  to  make  the  determinations 
required  by  the  legislation  and  establish 
the  no-discharge  zone,  a  State  must 
provide  an  application  to  EPA  including 
the  information  set  forth  in  §  1700.10(a). 
The  information  required  in  the 
application  is  consistent  with  the 
application  requirements  for  requesting 
an  EPA  prohibition  for  sewage 
discharges  as  provided  in  40  CFR  part 
140.  The  application  must  include: 

(1)  The  discharge  from  §  1700.4  or 
§  1700.5  of  this  part  to  be  prohibited 
within  the  no-discharge  zone.  An  area 
can  be  designated  as  a  no-discharge 
zone  for  more  than  one  discharge,  and 
this  may  be  done  in  a  single  request,  but 
all  information  required  must  be 
presented  separately  for  each  discharge. 

(2)  A  detailed  description  of  the 
waters,  or  portions  thereof,  to  be 
included  in  the  prohibition.  The 
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description  must  include  a  map. 
preferably  a  USGS  topographic  quadrant 
map,  clearly  marking  the  zone 
boundaries  by  latitude  and  longitude. 

(3)  A  technical  analysis  demonstrating 
the  need  for  protection  and 
enhancement  of  the  waters  of  the  no- 
discharge  zone  beyond  those  protections 
provided  by  Federal  regulations.  The 
analysis  must  provide  specific 
information  on  why  the  discharge 
adversely  impacts  the  zone  and  how 
prohibition  will  protect  the  zone.  In 
addition,  the  justification  should 
characterize  any  sensitive  areas,  such  as 
aquatic  sanctuaries,  fish-spawning  and 
nursery  areas,  pristine  areas,  areas  not 
meeting  water  quality  standards, 
drinking  water  intakes,  and  recreational 
areas,  that  would  justify  an  EPA 
prohibition.  Less  technical  justification 
as  to  why  the  proposed  waters  need 
special  protection  will  be  required  for 
an  area  where  there  is  little  or  no 
anticipated  Armed  Forces  vessel 
presence  than  for  an  area  where  the 
impact  on  Armed  Forces  vessels  is 
considered  likely  or  great. 

(4)  A  complete  description  of  the 
facilities  available  for  collecting  the 
discharge.  The  State  must  provide  a 
map  showing  the  location(s)  and 
provide  a  written  location  description  of 
the  facilities,  a  demonstration  that  the 
facilities  have  the  capacity  to  manage 
the  volume  of  discharge  being 
prohibited  in  terms  of  both  vessel 
berthing  and  discharge  reception,  the 
schedule  of  operating  hours  of  the 
facilities,  the  draft  requirements  of  the 
vessels  that  will  be  required  to  use  the 
facilities  and  the  available  water  depth 
at  the  facilities,  and  information 
showing  that  handling  of  the  discharge 
at  the  facilities  is  in  conformance  with 
Federal  law.  Information  on  Armed 
Forces  vessel  population  and  usage  of 
an  area  and  on  existing  Armed  Forces 
collection  facilities  may  be  obtained 
from  the  Office  of  the  Chief  of  Naval 
Operations,  Environmental  Protection, 
Safety  and  Occupational  Health 
Division,  N45,  Washington  DC.  20350- 
2000.  Information  on  the  amount  of 
discharge  expected  from  Armed  Forces 
vessels  may  be  obtained  from  the 
Technical  Development  Document 
available  in  the  docket  for  this 
rulemaking,  or  by  contacting  the  Office 
of  the  Chief  of  Naval  Operations. 

(5^  Information  on  wnether  a  similar 
prohibition  would  be  applied  to  other 
vessels  in  the  area,  and,  if  not, 
documentation  of  the  technical  or 
environmental  basis  for  applying  the 
prohibition  only  to  Armed  Forces 
vessels.  Documentation  on  a  technical 
or  environmental  basis  for  applying  the 
prohibition  only  to  Armed  Forces 


vessels  must  include  an  analysis 
showing  the  relative  contributions  of  the 
discharge  from  Armed  Forces  and  non^ 
Armed  Forces  vessels,  and  a  description 
of  State  efforts  to  control  the  discharge 
from  non-Armed  Forces  vessels.  EPA  is 
asking  for  information  on  vessels  other 
than  those  of  the  Armed  Forces  only  in 
order  to  determine  whether  there  is 
discrimination  against  Armed  Forces 
vessels  based  on  their  Federal 
ownership  or  operation,  or  military 
function,  and  not  because  it  is 
approving  the  prohibition  with  respect 
to  these  other  vessels. 

In  considering  a  no-discharge  zone 
application  under  this  section,  EPA 
must  determine  whether  adequate 
facilities  for  the  safe  and  sanitary 
removal  of  the  discharge  are  available. 
However,  the  statute  directs  that  EPA 
shall  not  disapprove  an  application 
under  this  section  for  the  sole  reason 
that  there  are  not  adequate  facilities.  If 
adequate  facilities  are  not  available, 
EPA  may  approve  the  application  but 
delay  the  effective  date  of  the 
prohibition  or  place  other  conditions  on 
the  prohibition  that  will  provide  an 
opportunity  for  adequate  facilities  to 
become  available.  EPA  may  also 
approve  the  application  without 
facilities  if  it  determines  that  the 
significance  of  the  waters  and  the 
potential  impact  of  the  discharge  are  of 
sufficient  magnitude  to  warrant  the 
resulting  constraints  on  Armed  Forces 
vessels.  Such  a  finding  would  depend 
on  many  factors  Including  the  size, 
shape,  and  location  of  the  area,  the 
nature  and  amount  of  the  discharge,  and 
the  types  of  Armed  Forces  vessels  that 
use  the  area  and  their  missions.  EPA 
will  only  make  such  a  determination 
after  careful  consultation  with  the 
Secretary. 

EPA  will  make  a  determination 
regarding  the  need  for  additional 
protection  or  enhancement  of  the 
waters;  the  availability  of  adequate 
collection  facilities  for  vessels  of  the 
Armed  Forces,  or  whether,  in  the 
absence  of  available  facilities,  a 
prohibition  is  warranted;  and  whether 
the  no-discharge  zone  discriminates 
against  vessels  of  the  Armed  Forces.  If 
the  EPA  prohibition  is  approved,  EPA 
will  establish  the  no-discharge  zone  by 
regulation.  When  the  rule  goes  into 
effect,  it  will  be  binding  on  the  vessels 
of  the  Armed  Forces  to  which  UNDS 
applies. 

Section  1700.11    State  Petition  for 
Review  of  Determinations  or  Standards 

Section  312(n)(5)(D)  of  the  CWA 
authorizes  the  Governor  of  any  State  to 
submit  a  petition  to  the  Administrator 
and  the  Secretary  requesting  the  re- 


evaluation  of  whether  a  discharge 
requires  control,  as  identified  in  this 
rule,  or  the  re-evaluation  of  a 
performance  standard  established  for  a 
discharge  requiring  control,  as 
identified  in  the  second  phase  of  UNDS. 
Until  performance  standards  are 
established  in  rulemaking,  petitions  can 
only  be  submitted  for  review  of 
determinations  of  whether  the  discharge 
requires  control. 

Section  1700.12     Petition  Requirements 

Section  312(n)(5)(D)  of  the  CWA 
allows  States  to  submit  a  petition  when 
there  is  new,  significant  information  not 
considered  previously  that  could  result 
in  a  change  to  a  determination  or 
standard  after  consideration  of  the  seven 
factors  in  the  legislation.  Any  petition 
for  re-evaluation  of  a  determination  or 
standard  must  include: 

(a)  The  discharge  from  §  1700.4  or 

§  1700.5  of  this  part  for  which  a  change 
in  determination  is  requested,  or  the 
performance  standard  from  §  1700.14  of 
this  part  for  which  review  is  requested. 

(b)  The  scientific  and  technical 
information  on  which  the  petition  is 
based.  Because  such  a  decision  will 
have  national  implications,  the  data 
must  be  sufficient  to  support  a  finding 
that  it  is  appropriate  to  change  the 
determination  or  standard  on  a  nation- 
wide basis.  For  this  reason,  any  petition 
must  include  or  cite  to  the  scientific  and 
technical  information  on  which  the 
petition  is  based.  If  the  results  of  field 
work  are  submitted,  information  should 
be  included  on  the  quality  assurance 
and  quality  control  procedures  used. 

(c)  A  detailed  explanation  of  how  the 
technical  information  presented  affects 
the  previous  determination  or  standard. 
The  explanation  shall  take  into  account 
the  seven  factors  identified  in  the  UNDS 
legislation  and  listed  previously  in  this 
preamble. 

Section  1700.13    Petition  Decisions 

Section  312(n)(5)(D)  of  the  CWA 
requires  the  Administrator  and  the 
Secretary  to  evaluate  the  petition  and 
grant  or  deny  the  petition  no  later  than 
two  years  after  receiving  the  petition.  If 
the  Administrator  and  Secretary  grant 
the  petition,  they  will  undertake 
rulemaking  to  amend  the  necessary 
sections  of  part  1700. 

D.  Subpart  D—MPCD  Performance 
Standards 

Section  1700.14    Marine  Pollution 
Control  Device  (MPCD)  Performance 
Standards 

This  section  is  reserved.  No 
performance  standards  are  being 
proposed  in  this  rulemaking.  MPCD 
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performance  standards  for  discharges 
requiring  control  will  be  promulgated 
by  the  Administrator  and  Secretary  in 
§  1700.14  of  this  rule  at  the  completion 
of  the  second  phase  of  UNDS. 

Vn.  Related  Acts  of  Congress  and 
Executive  Orders 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4. 1993),  EPA  and  DOD 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  have  an 
aimual  efiiect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obUgations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

It  has  been  determined  that  this 
proposed  Phase  I  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  and 
is  therefore  not  subject  to  OMB  review. 

B.  Unfunded  Mandates  Reform  Act  and 
Executive  Order  12875 

Title  n  of  the  Unfunded  Mandates    ' 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  trilml  governments  and  the  private 
sector.  Under  Section  202  of  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federd  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed.  Section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costiy,  most  cost- 
effiactive  ot  least  burdensome  altmiative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  Section  205  do  not 


apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  Section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Today's  rule  contains 
no  Federal  mandates  (under  the 
regulatory  provisions  of  Title  11  of  the 
UMRA)  for  State,  local,  or  tiibal 
governments  or  the  private  sector.  The 
rule  imposes  no  enforceable  duty  on  any 
State,  local,  or  tribal  governments  or  the 
private  sector.  Thus  today's  rule  is  not 
subject  to  the  requirements  of  Sections 

202  and  205  of  the  UMRA. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  Section  203  of 
the  UMRA  a  small  government  agency 
plan.  The  plan  must  provide  for 
notifying  potentially  affected  small 
governments,  enabling  officials  of 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
developmmt  of  EPA  regulatory 
proposals  with  significant 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compUance  v^th 
regulatory  requirements.  As  this  rule 
would  not  impose  any  mandate  on 
small  governments,  this  rule  is  not 
significant  as  that  term  appUes  imder 
Section  203  of  the  UMRA.  This  rule 
does  not  uniquely  affect  small 
governments  because  the  preemption 
that  occurs  after  promulgation  of  this 
rule  applies  to  both  large  governments 
(States)  as  well  as  small  governments. 
Further,  the  preemption  originates  from 
the  CWA  rather  than  this  rule.  Finally, 
the  no-discharge  zone  procedures  in  the 
rule  would  apply  only  to  States,  not 
small  governments.  Tlius,  this  rule 
would  not  significantiy  or  imiquely 
affect  small  governments  and  Section 

203  of  the  UMRA  does  not  apply. 
Nevertheless,  as  described  elsewhere  in 
this  preamble  and  in  the  record  for  the 
rule,  DOD  and  EPA  sou^t  meaningful 
and  timely  input  from  States  and 
localities  on  this  proposed  rule. 

Executive  Order  12875  requires  that, 
to  the  extent  fisasible  and  permitted  by 
law,  no  Federal  agency  shall  promulgate 
any  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  funds  necessary  to  pay  the  direct 
costs  incurred  by  the  State,  local,  or 
tribal  government  in  complying  with  the 
mandate  are  provided  by  the  Federal 
government  or  that  the  Agency  provide 
OMB  certain  information  about  its 
outreach  efforts.  As  described  above  this 


rule  contains  no  Federal  mandates.  It 
imposes  no  enforceable  duty  on  any 
State,  local,  or  tribal  government.  TTius, 
Executive  Order  12875  does  not  apply 
to  this  rulemaking. 

C.  Regulatory  Flexibility  Act,  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  et  seq..  EPA  and 
DOD  generally  are  required  to  prepare 
an  initial  Regulatory  Flexibility 
Analysis  describing  the  impact  of  the 
regulatory  action  on  small  entities  as 
part  of  rulemaking.  However,  under 
section  605(b)  of  the  RFA,  if  the 
Administrator  of  EPA  or  the  Secretary  of 
DOD  certifies  that  the  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
EPA  and  DOD  are  not  required  to 
prepare  a  Regulatory  FlexibiUty 
Analysis.  The  RFA  recognizes  three 
kinds  of  small  entities,  and  defines  them 
as  follows:  (1)  Small  governmental 
jurisdictions:  any  government  of  a 
district  with  a  population  of  less  than 
50,000;  (2)  Small  business:  any  business 
which  is  independentiy  ovirned  and 
operated  and  not  dominant  in  its  field, 
as  defined  by  the  Small  Business 
Administration  regulations  under  the 
Small  Business  Act;  and  (3)  Small 
organization:  any  not  for  profit 
enterprise  that  is  independentiy  owned 
and  operated  and  not  dominant  in  its 
field.  This  proposed  Phase  I  rule  would 
address  discharges  from  vessels  of  the 
Armed  Forces  and  proposes  information 
collection  requirements  on  States  that 
wish  to  establish  no-discharge  zones  or 
petition  the  Secretary  of  Defense  and  the 
Administrator  to  review  a  determination 
regarding  the  need  for  a  marine 
pollution  control  device  or  a  standard 
issued  under  Phase  n  of  the  rule.  Small 
entities  are  not  affected  by  this  rule. 
Therefore,  pursuant  to  section  605(b)  of 
the  RFA,  the  Administrator  and  the 
Secretary  certify  that  this  proposed 
Phase  I  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  Phase  I 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act,  44  U.S.C  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.l 791.02,  amending  the 
collection  with  OMB  control  «  2040- 
0187)  and  a  copy  may  be  obtained  from 
Sandy  Fanner  by  mail  at  OPPE 
Regulatory  Information  Division;  U.S. 
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Environmental  Protection  Agency 
(2137);  401  M  St.,  S.W.;  Washington.  DC 
20460,  by  email  at 

fanner.sandy@epaniail.epa.gov,  or  by 
calling  (202)  260-2740.  A  copy  may  also 
be  downloaded  off  the  internet  at 
http://www.epa.gov/icr. 

There  are  three  information 
collections  associated  with  this  rule, 
each  of  which  is  required  by  statute  in 
order  for  a  State  to  obtain  a  benefit.  Each 
information  collection  is  discussed 
separately  below  (including  authority 
and  projected  annual  hour  and  cost 
bvudens).  The  total  projected  annual 
hour  burden  for  all  three  information 
collections  is  958  hours;  the  projected 
annual  cost  burden  is  $31,871. 

In  order  for  a  State  to  establish  a  No- 
discharge  Zone  (NDZ)  by  State 
prohibition.  EPA  must  make  the 
following  determinations:  (i)  that 
adequate  facilities  for  the  safe  and 
sanitary  removal  of  the  discharge  are 
reasonably  available  for  the  waters  to 
which  the  prohibition  would  apply;  and 
(ii)  that  the  prohibition  will  not  have  the 
effect  of  discriminating  against  a  vessel 
of  the  Armed  Forces  by  reason  of  the 
ownership  or  operation  by  the  Federal 
Government,  or  the  military  function,  of 
the  vessel  (see  CWA  section 
312(n)(7)(A),  33  U.S.C.  1322(n)(7)(A)). 
The  State  must  provide  EPA  enough 
information  to  be  able  to  make  those 
determinations.  The  specific 
information  being  requested  is  listed  in 
proposed  40  CFR  1700.9(a).  The 
information  requested  from  the  State 
will  be  used  by  EPA  to  make  the 
determinations  it  is  required  to  make  by 
law  in  order  for  a  State  prohibition  to 
be  effective. 

The  projected  annual  hour  burden  for 
requests  by  a  State  to  EPA  to  make  the 
determinations  required  for  the  State  to 
establish  a  NDZ  by  State  prohibition  is 
717  hours  (with  an  average  of  179.25 
burden  hours  per  response  and  an 
estimated  4  respondents  per  year).  The 
projected  annual  cost  burden  is  $23,815 
(with  an  average  of  $23,215  for  labor,  $0 
for  capital  and  start-up  costs,  $600  for 
operation  and  maintenance,  and  $0  for 
the  purchase  of  services). 

In  order  for  H>A  to  estabUsh  a  NDZ 
by  EPA  prohibition  (upon  appUcation  of 
a  State),  EPA  must  make  the  following 
determinations:  (i)  that  the  protection 
and  enhancement  of  the  quaUty  of  the 
specified  waters  require  a  prohibition  of 
the  discharge:  (ii)  that  adequate  facilities 
for  the  safe  and  sanitary  removal  of  the 
discharge  are  reasonably  available  for 
the  waters  to  which  the  prohibition 
would  apply;  and  (iii)  that  the 
prohibition  will  not  have  the  effect  of 
discrlnunating  against  a  vessel  of  the 
Armed  Forces  by  reason  of  the 


ownership  or  operation  by  the  Federal 
Government,  or  the  military  function,  of 
the  vessel  (see  CWA  section 
312(n)(7){B),  33  U.S.C.  1322(n)(7)(B)). 
The  State  must  provide  EPA  enough 
information  to  be  able  to  make  those 
determinations.  The  specific 
information  being  requested  is  listed  in 
proposed  40  CFR  1700.10(a).  The 
information  requested  fi'om  the  State 
will  be  used  by  EPA  to  make  the 
determinations  it  is  required  to  make  by 
law  in  order  to  establish  a  NDZ. 

The  projected  eumual  hour  burden  for 
applications  by  a  State  to  EPA  to 
establish  a  NDZ  by  EPA  prohibition  is 
194.25  hours  (with  an  average  of  194.25 
burden  hoiu^  per  response  and  an 
estimated  1  respondent  per  year).  The 
projected  annual  cost  burden  is  $6,478 
(with  an  average  of  $6,328  for  labor,  $0 
for  capital  and  start-up  costs,  $150  for 
operation  and  maintenance,  and  $0  for 
the  purchase  of  services). 

The  Governor  of  any  State  may 
request  EPA  and  the  Secretary  of 
Defense  to  review  (i)  a  determination  of 
whether  an  UNDS  discharge  requires  a 
control,  or  (ii)  a  standard  of  performance 
for  a  control  on  an  UNDS  discharge,  by 
submitting  a  petition  which  discusses 
significant  new  scientific  and  technical 
information  that  could  reasonably  result 
in  a  change  to  the  determination  or 
standard  (see  CWA  section  312(n)(5)(D), 
33  U.S.C.  1322(ja)(5)(D)).  The  State  must 
provide  EPA  this  Information  and  a 
discussion  of  how  the  information  is 
relevant  to  one  or  more  of  the  seven 
factors  which  EPA  and  the  Secretary  of 
Defense  are  required  to  consider  in 
making  these  determinations  and 
standards  (see  CWA  section 
312(n)(2)(B),  33  U.S.C.  1322(n)(2)(B)). 
These  requirements  are  listed  in 
proposed  40  CFR  1700.12.  The 
information  requested  from  the  State 
will  be  used  by  EPA  and  the  Secretary 
of  Defense  in  order  to  review  any 
determinations  and  standards 
promulgated  imder  UNDS. 

The  projected  annual  hour  burden  for 
petitions  from  a  State  to  EPA  and  DOD 
to  review  a  determination  or  standard  is 
46.25  hours  (with  an  average  of  46.25 
burden  hours  per  response  and  an 
estimated  1  respondent  per  year).  The 
projected  aimual  cost  burden  is  $1,578 
(with  an  average  of  $1,428  for  labor.  $0 
for  capital  and  start-up  costs.  $150  for 
operation  and  maintenance,  and  $0  for 
the  purchase  of  services). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 


and  systems  for  the  piuposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director.  OPPE 
Regulatory  Information  EMvision;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St..  SW.  Washington.  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  725  17th  St.. 
NW.  Washington.  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  August  25. 
1998,  a  comment  to  OMB  is  best  assiued 
of  having  its  full  effect  if  OMB  receives 
it  by  September  24, 1998.  The  final  rule 
will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

E.  Executive  Order  13045 

On  April  23, 1997.  the  President 
issued  Executive  Order  13045  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885).  The  Executive 
Order  applies  to  any  rule  that  EPA 
determines  (1)  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
envirotunental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regvdatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
envirormiental  or  safety  effects  of  the 
plaimed  rule  on  childien;  and  explain 
why  the  planned  regulaticm  is  preferable 
to  other  potentially  effective  and 
reasonably  feasible  alternatives 
considered  by  the  Agency. 
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This  proposed  Phase  I  rule  is  not 
subject  to  Executive  Order  13045 
because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  Executive  Order  12866. 

F.  Endangered  Species  Act 

EPA  and  DOD  have  discussed  the 
applicability  of  the  Endangered  Species 
Act  (ESA)  to  the  three  phases  of  the 
Uniform  National  Discharge  Standards 
rulemaking.  As  Phase  I  is  a  preliminary 
step,  simply  identifying  the  discharges 
that  will  require  control  and  the 
discharges  that  will  not  require  control, 
the  U.S.  Fish  and  Wildhfe  Service  and 
the  National  Marine  Fisheries  Service 
have  agreed  that  the  consultation 
requirements  of  section  7  of  the  ESA  do 
uot  apply  to  Phase  I.  Instead,  EPA  and 
DOD  wiU  initiate  consultation  during 
Phase  n  of  the  UNDS  rulemaking,  which 
will  estabUsh  performance  standards  for 
the  discharges  identified  in  Phase  I  as 
requiring  control. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA),  EPA  and  DOD  are 
required  to  use  voluntary  consensus 
standards  in  their  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  appUcable  law  or  othenvise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices,  etc.)  that  are  developed  or 
adopted  by  voliuitary  consensus 
standards  bodies.  Where  available  and 
potentially  applicable  volimtary 
consensus  standards  are  not  used  by 
EPA  or  DOD,  the  Act  requires  the 
Agency  and  Department  to  provide 
Congress,  through  the  Office  of 
Management  and  Budget,  an 
explanation  of  the  reasons  for  not  using 
such  standards. 

EPA  and  IX)D  do  not  believe  that  this 
proposed  Phase  I  rule  addresses  any 
technical  standards  subject  to  the 
NTTAA.  It  simply  addresses  which 
discharges  would  or  would  not  require 
a  MPCD.  A  commenter  who  disagrees 
with  this  conclusion  should  indicate 
how  the  notice  is  subject  to  the  Act  and 
identify  any  potentially  applicable 
volimtary  consensus  standards. 

Appendix  A  to  the  Preamble — 
Abbreviations,  Acronyms,  and  Other 
Terms  Used  in  This  Document 

Administrator — ^The  Administrator  of  the 
U.S.  Environmental  Protection  Agency 
AFFF — Aqueous  film- forming  foam 
CFR— U.S.  Code  of  Federal  Regulations 
CPO — Chlorine-produced  oxidants 


CPP — Controllable  pitch  propeller 
Qean  Water  Act— The  Federal  Water 

Pollution  Control  Act  Amendments  of  1972 

(33  U.S.C.  1251  et  seq.) 
CWA— dean  Water  Act 
DOD— U.S.  Department  of  Defense 
EPA — U.S.  Environmental  Protection  Agency 
ICCP — Impressed  current  cathodic  protection 
LCAC — ^Air-cushion  landing  craft 
LCU— Utility  landing  craft 
MPCD — ^Marine  pollution  control  device 
MSC— Military  Sealift  Command 
n.m. — Nautical  miles 
No-discharge  zone — An  area  of  water  into 

which  one  or  more  specified  discharges  is 

prohibited,  as  established  under 

procedures  set  forth  in  proposed  40  CFR 

1700.7  to  1700.10 
NPDES— National  Pollutant  Discharge 

Elimination  System 
CX^M — Oil  content  monitor 
OWS — Oil-water  separator  psi — Pounds  f)er 

square  inch 
Secretary — ^The  Secretary  of  the  U.S. 

Department  of  Defense 
TBT— Tributyl  tin 

USDA— U.S.  Department  of  Agriculture 
UNDS — Unifomi  national  discharge 

standards 

List  of  Subjects  in  40  CFR  Part  1700 

Environmental  protection,  Armed 
Forces,  Coastal  zone.  Vessels.  Water 
pollution  control. 

Dated:  August  11, 1998. 
Carol  M.  Browner, 

Administrator,  Environmental  Protection 
Agency. 

Dated:  August  4,  1998. 
Robert  B.  Pirie,  Jr., 

Assistant  Secretary  of  the  Navy  (Installations 
and  Environment). 

For  the  reasons  set  forth  in  the 
preamble,  EPA  and  DOD  propose  to 
establish  a  new  chapter  Vn  in  title  40  of 
the  Code  of  Federal  Regulations 
consisting  at  this  time  of  part  1700  to 
read  as  follows: 

CHAPTER  VII— ENVIRONMErfTAL 
PROTECTION  AGENCY  AND 
DEPARTMENT  OF  DEFENSE 

PART  1700— UNIFORM  NATIONAL 
DISCHARGE  STANDARDS  FOR 
VESSELS  OF  THE  ARMED  FORCES 

Subpart  A— Scope 

Sec. 

1700.1  Applicability. 

1700.2  Effect. 

1700.3  Definitions. 

Subpart  B — Discharge  Determinations 

1700.4  Discharges  requiring  control. 

1 700. 5  Discharges  not  requiring  control. 

Subpart  C — Effect  on  States 

1700.6  Effect  on  State  and  local  statutes  and 
regulations. 

No-Discharge  Zones 

1700.7  No-discharge  zones. 


1700.8  Discharges  for  which  no-discharge 
zones  can  be  established. 

1700.9  No-discharge  zones  by  State 
prohibition. 

1700.10  No-dischaige  zones  by  EPA 
prohibition. 

State  Petition  for  review 

1700.11  State  petition  for  review  of 
determinations  or  standards. 

1700.12  Petition  requirements. 

1700.13  Petition  decisions. 

Subpart  D — Marine  Pollution  Control  Devtca 
(MPCD)  Parfonnanca  Standards 

1700.14  Marine  Pollution  Control  Device 
(MPCD)  Performance  Standards, 
[reserved] 

Authority:  33  U.S.C  1322, 1361. 

PART  1700— UNIFORM  NATIONAL 
DISCHARGE  STANDARDS  FOR 
VESSELS  OF  THE  ARMED  FORCES 

Subpart  A — Scope 
S170ai    Applicability. 

(a)  This  part  applies  to  the  owners 
and  operators  of  Armed  Forces  vessels, 
except  where  the  Secretary  of  Defense 
finds  that  compliance  with  this  part  is 
not  in  the  interest  of  the  national 
security  of  the  United  States.  This  part 
does  not  apply  to  vessels  while  they  are 
imder  construction,  vessels  in  drydock, 
amphibious  vehicles,  or  vessels  under 
the  jurisdiction  of  the  Department  of 
Transportation  other  than  those  of  the 
Coast  Guard. 

(b)  This  part  also  appUes  to  States  and 
poUtical  subdivisions  of  States. 

S  1700.2    Eftoct 

(a)  This  part  identifies  those 
discharges,  other  than  sewage, 
incidental  to  the  normal  operation  of 
Armed  Forces  vessels  that  require 
control  within  the  navigable  waters  of 
the  United  States  and  the  waters  of  the 
contiguous  zone,  and  those  discharges 
that  do  not  require  control.  Discharges 
requiring  control  are  identified  in 

§  1700.4.  Discharges  not  requiring 
control  are  identified  in  §  1700.5. 
Federal  standards  of  performance  for 
each  required  Marine  Pollution  Control 
Device  are  listed  in  §  1700.14.  This  part 
is  not  applicable  beyond  the  contiguous 
zone. 

(b)  This  part  prohibits  States  and  their 
poUtical  subdivisions  from  adopting  or 
enforcing  State  or  local  statutes  or 
regulations  controlling  the  discharges 
froTa  Armed  Forces  vessels  Usted  in 
§§1700.4  and  1700.5  according  to  the 
timing  provisions  in  §  1700.6,  except  to 
establish  a  no-discharge  zone  by  State 
prohibition  in  accordance  with  §  1700.9, 
or  to  apply  for  a  no-discharge  zone  by 
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EPA  prohibition  in  accordance  with 
§  1700.10.  This  part  also  provides  a 
mechanism  for  States  to  petition  the 
Administrator  and  the  Secretary  to 
review  a  determination  of  whether  a 
discharge  requires  control,  or  to  review 
a  Federal  standard  of  performance  for  a 
Marine  Pollution  Control  Device,  in 
accordance  with  §§  1700.11  through 
1700.13. 

$1700.3    Definitions. 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or 
that  person's  authorized  representative. 

Armed  Forces  vessel  means  a  vessel 
owned  or  operated  by  the  United  States 
Department  of  Defense  or  the  United 
States  Coast  Guard,  other  than  vessels 
that  are  time  or  voyage  chartered  by  the 
Armed  Forces,  vessels  of  the  U.S.  Army 
Corps  of  Engineers,  or  vessels  that  are 
memorials  or  museums. 

Discharge  incidental  to  the  normal 
operation  of  a  vessel  means  a  discharge. 
Including,  but  not  limited  to:  graywater, 
bilgewater,  cooling  water,  weather  deck 
runoff,  ballast  water,  oil  water  separator 
effluent,  and  any  other  pollutant 
discharge  from  the  operation  of  a  marine 
propulsion  system,  shipboard 
maneuvering  system,  crew  habitability 
system,  or  installed  major  equipment, 
such  as  an  aircraft  carrier  elevator  or  a 
catapult,  or  from  a  protective, 
preservative,  or  absorptive  appUcation 
to  the  hull  of  a  vessel;  and  a  discharge 
in  connection  with  the  testing, 
maintenance,  and  repair  of  any  of  the 
aforementioned  systems  whenever  the 
vessel  is  waterbome,  including  pierside. 
A  discharge  incidental  to  normal 
operation  does  not  include: 

(1)  Sewage; 

(2)  A  discharge  of  rubbish,  trash,  or 
garbage; 

(3)  A  discharge  of  air  emissions 
resulting  from  the  operation  of  a  vessel 
propulsion  system,  motor  driven 
equipment,  or  incinerator; 

(4)  A  discharge  that  requires  a 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
under  the  Clean  Water  Act;  or 

(5)  A  discharge  containing  source, 
special  nuclear,  or  byproduct  materials 
regulated  by  the  Atomic  Energy  Act. 

Environmental  Protection  Agency, 
abbreviated  EPA,  means  the  United 
States  Environmental  Protection 
Agency. 

Marine  Pollution  Control  Device, 
abbreviated  MPCD,  means  any 
equipment  or  management  practice 
installed  or  used  on  an  Armed  Forces 
vessel  that  is  designed  to  receive,  retain, 
treat,  control,  or  discharge  a  discharge 
incidental  to  the  normal  operation  of  a 


vessel,  and  that  is  determined  by  the 
Administrator  and  Secretary  to  be  the 
most  effiactive  equipment  or 
management  practice  to  reduce  the 
environmental  impacts  of  the  discharge 
consistent  with  the  considerations  in 
Clean  Water  Act  section  312(n)(2)(B). 

No-discharge  zone  means  an  area  of 
specified  waters  established  pursuant  to 
this  regulation  into  which  one  or  more 
specified  discharges  incidental  to  the 
normal  operation  of  Armed  Forces 
vessels,  whether  treated  or  untreated, 
are  prohibited. 

Secretary  means  the  Secretary  of  the 
United  States  Department  of  Defense  or 
that  person's  authorized  representative. 

United  States  includes  the  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Canal  Zone,  and  the  Trust  Territory 
of  the  Pacific  Islands. 

Vessel  includes  every  description  of 
watercraft  or  other  artificial  contrivance 
used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  navigable 
waters  of  the  United  States  or  waters  of 
the  contiguous  zone,  but  does  not 
include  amphibious  vehicles. 

Subpart  B— Discharge  Determinatfons 

i  1 700.4    Dischargea  raquirtng  control. 

For  the  following  discharges 
incidental  to  the  normal  operation  of 
Armed  Forces  vessels,  the 
Administrator  and  the  Secretary  have 
determined  that  it  is  reasonable  and 
practicable  to  require  use  of  a  Marine 
Pollution  Control  Device  for  at  least  one 
class  of  vessel  to  mitigate  adverse 
impacts  on  the  marine  environment: 

(a)  Aqueous  Film-Forming  Foam:  the 
Hrefighting  foam  and  seawater  mixture 
discharged  during  training,  testing,  or 
maintenance  operations. 

(b)  Catapult  Water  Brake  Tank  k  Post- 
Launch  Retraction  Exhaust:  the  oily 
water  skimmed  from  the  water  tank 
used  to  stop  the  forward  motion  of  em 
aircraft  carrier  catapult,  and  the 
condensed  steam  discharged  when  the 
catapult  is  retracted. 

(cj  Chain  Locker  Effluent:  the 
accumulated  precipitation  and  seawater 
that  is  emptied  from  the  compartment 
used  to  store  the  vessel's  anchor  chain. 

(d)  Clean  Ballast:  the  seawater  taken 
into,  and  discharged  from,  dedicated 
ballast  tanks  to  maintain  the  stability  of 
the  vessel  and  to  adjust  the  buoyancy  of 
submarines. 

(e)  Compensated  Fuel  Ballast:  the 
seawater  taken  into,  and  discharged 
from,  ballast  tanks  designed  to  hold 
both  ballast  water  and  fuel  to  maintain 
the  stability  of  the  vessel. 

(f)  Controllable  Pitch  Propeller 
Hydraulic  Fluid:  the  hydraulic  fluid  that 


discharges  into  the  surrounding 
seawater  from  propeller  seals  as  part  of 
normal  operation,  and  the  hydraulic 
fluid  released  during  routine 
maintenance  of  the  propellers. 

(g)  Deck  Runoff:  the  precipitation, 
washdowns,  and  seawater  falling  on  the 
weather  deck  of  a  vessel  and  discharged 
overboard  through  deck  openings. 

(h)  Dirty  Ballast:  the  seawater  taken 
into,  and  discharged  from,  empty  fuel 
tanks  to  maintain  the  stability  of  the 
vessel. 

(i)  Distillation  and  Reverse  Osmosis 
Brine:  the  concentrated  seawater  (brine) 
produced  as  a  byproduct  of  the 
processes  used  to  generate  freshwater 
from  seawater. 

(j)  Elevator  Pit  Effluent:  the  liquid  that 
acamiulates  in,  and  is  discharged  from,' 
the  sumps  of  elevator  wells  on  vessels. 

(k)  Firemain  Systems:  the  seawater 
pumped  through  the  firemain  system  for 
firemain  testing,  maintenance,  and 
training,  and  to  supply  water  for  the 
operation  of  certain  vessel  systems. 

(1)  Gas  Turbine  Water  Wash:  the  water 
released  from  washing  gas  turbine 
components. 

(m)  Graywater  galley,  bath,  and 
shower  water,  as  well  as  wastewater 
from  lavatory  sinks,  laundry,  interior 
deck  drains,  water  fbimtains,  and  shop 
sinks. 

(n)  Hull  Coating  Leachate:  the 
constituents  that  leach,  dissolve,  ablate, 
or  erode  from  the  paint  on  the  hull  into 
the  surrounding  seawater. 

(o)  Motor  Gasoline  and  Compensating 
Discharge:  the  seawater  taken  into,  and 
discharged  from,  motor  gasoline  tanks  to 
eliminate  free  space  where  vapors  could 
acciunulate. 

(p)  Non-oily  machinery  wastewater: 
the  combined  wastewater  from  the 
operation  of  distilling  plants,  water 
chillers,  valve  packings,  water  piping, 
low-  and  high-pressure  air  compressors, 
and  propulsion  engine  jacket  coolers, 
(q)  Photographic  Laboratory  E)rains: 
the  laboratory  wastewater  resulting  from 
processing  of  photographic  film. 

(r)  Seawater  Cooling  Overboard 
Discharge:  the  discharge  of  seawater 
from  a  dedicated  system  that  provides 
noncontact  cooling  water  for  other 
vessel  systems. 

(s)  Seawater  Piping  Biofouling 
Prevention:  the  discharge  of  seawater 
containing  additives  used  to  prevent  the 
growth  and  attachment  of  biofouling 
organisms  in  dedicated  seawater  cooling 
systems  on  selected  vessels. 

(t)  Small  Boat  Engine  Wet  Exhaust: 
the  seawater  that  is  mixed  and 
discharged  with  small  boat  propulsion 
engine  exhaust  to  cool  the  exhaust  and 
quiet  the  engine. 
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(u)  Sonar  Dome  Discharge:  the 
leaching  of  antifoulant  materials  into 
the  surrounding  seawater  and  the 
release  of  seawater  or  freshwater 
retained  within  the  sonar  dome. 

(v)  Submarine  Bilgewater:  the 
wastewater  from  a  variety  of  sources 
that  accumulates  in  the  lowest  part  of 
the  submarine  (i.e.,  bilge). 

(w)  Surface  Vessel  Bilgewater/Oil- 
Water  Separator  Effluent:  the 
wastewater  from  a  variety  of  sources 
that  accumulates  in  the  lowest  part  of 
the  vessel  (the  bilge],  and  the  effluent 
produced  when  the  wastewater  is 
processed  by  an  oil  water  separator. 

(x)  Underwater  Ship  Husbandry:  the 
materials  discharged  diuing  the 
inspection,  maintenance,  cleaning,  and 
repair  of  hulls  performed  while  the 
vessel  is  waterbome. 

(y)  Welldeck  Discharges:  the  water 
that  accumulates  from  seawater  flooding 
of  the  docking  well  (welldeck)  of  a 
vessel  used  to  transport,  load,  and 
unload  amphibious  vessels,  and  from 
maintenance  and  freshwater  washings 
of  the  welldeck  and  equipment  and 
vessels  stored  in  the  welldeck. 

f  1 700.5    Diacharges  not  requiring  control. 

For  the  following  discharges 
incidental  to  the  normal  operation  of 
Armed  Forces  vessels,  the 
Administrator  and  the  Secretary  have 
determined  that  it  is  not  reasonable  or 
practicable  to  require  use  of  a  Marine 
Pollution  Control  Device  to  mitigate 
adverse  impacts  on  the  marine 
environment: 

(a)  Boiler  Blowdown:  the  water  and 
steam  discharged  when  a  steam  boiler  is 
blown  down,  or  when  a  steam  safety 
valve  is  tested. 

(b)  Catapult  Wet  Accvunulator 
Discharge:  the  water  discharged  from  a 
catapult  wet  acciunulator,  which  stores 
a  steam/water  mixture  for  laimching 
aircraft  from  an  aircraft  carrier. 

(c)  Cathodic  Protection:  the 
constituents  released  into  surrounding 
water  from  sacrificial  anode  or 
impressed  current  cathodic  hull 
corrosion  protection  systems. 

(d)  Freshwater  Lay-up:  the  potable 
water  that  is  discharged  from  the 
seawater  cooling  system  while  the 
vessel  is  in  port,  and  the  cooling  system 
is  in  lay-up  mode  (a  standby  mode 
where  seawater  in  the  system  is 
replaced  with  potable  water  for 
corrosion  protection). 

(e)  Mine  Countermeasures  Equipment 
Lubrication:  the  constituents  released 
into  the  surrounding  seawater  by 
erosion  or  dissolution  from  lubricated 
mine  countermeasures  equipment  when 
the  equipment  is  deployed  and  towed. 


(f)  Portable  Damage  Control  Drain 
Pump  Discharge:  the  seawater  pumped 
through  the  portable  damage  control 
drain  pump  and  discharged  overboard 
during  testing,  maintenance,  and 
training  activities. 

(g)  Portable  Damage  Control  Drain 
Pump  Wet  Exhaust:  the«seawater  mixed 
and  discharged  with  portable  damage 
control  drain  pump  exhaust  to  cool  the 
exhaust  and  quiet  the  engine. 

(h)  Refrigeration  and  Air  Conditioning 
Condensate:  the  drainage  of  condensed 
moisture  from  air  conditioning  units, 
refrigerators,  freezers,  and  refrigerated 
spaces. 

(i)  Rudder  Bearing  Lubrication:  the  oil 
or  grease  released  by  the  erosion  or 
dissolution  from  lubricated  bearings 
that  support  the  rudder  and  allow  it  to 
turn  freely. 

(j)  Steam  Condensate:  the  condensed 
steam  discharged  from  a  vessel  in  port, 
where  the  steam  originates  from  port 
facilities. 

(k)  Stem  Tube  Seals  and  Underwater 
Bearing  Lubrication:  the  seawater 
pumped  through  stem  tube  seals  and 
underwater  bearings  to  lubricate  and 
cool  them  during  normal  operation. 

(1)  Submarine  Countermeasures  Set 
Acoustic  Launcher  EHscharge:  the 
seawater  that  is  mixed  with  acoustic 
countermeasure  device  propulsion  gas 
following  a  countermeasure  launch  that 
is  then  exchanged  with  surrounding 
seawater,  or  partially  drained  when  the 
launch  assembly  is  removed  from  the 
submarine  for  maintenance. 

(m)  Submarine  Emei^ncy  Diesel 
Engine  Wet  Exhaust:  the  seawater  that  is 
mixed  and  discharged  with  submarine 
emergency  diesel  engine  exhaust  to  cool 
the  exhaust  and  quiet  the  engine. 

(n)  Submarine  Outboard  Elquipment 
Grease  and  External  Hydraulics:  the 
grease  released  into  the  surroimding 
seawater  by  erosion  or  dissolution  from 
submarine  equipment  exposed  to 
seawater. 

Subpart  C — Effect  on  States 

S  1700.6    Effect  on  State  and  local  statutes 
and  regulations. 

(a)  After  the  effective  date  of  a  final 
mle  determining  that  it  is  not 
reasonable  and  practicable  to  require 
use  of  a  Marine  Pollution  Control 
Device  regarding  a  particular  discharge 
incidental  to  the  normal  operation  of  an 
Armed  Forces  vessel,  States  or  political 
subdivisions  of  States  may  not  adopt  or 
enforce  any  State  or  local  statute  or 
regulation,  including  issuance  or 
enforcement  of  permits  under  the 
National  Pollutant  Discharge 
Elimination  System,  controlling  that 
discharge,  except  that  States  may 


establish  a  no-discharge  zone  by  State 
prohibition  (as  provided  in  §  1700.9),  or 
apply  for  a  no-discharge  zone  by  EPA 
prohibition  (as  provided  in  §  1700.10). 

(b)(1)  After  the  effective  date  of  a  final 
rule  determining  that  it  is  reasonable 
and  practicable  to  require  use  of  a 
Marine  Pollution  Control  Device 
regarding  a  particular  discharge 
incidental  to  the  normal  operation  of  an 
Armed  Forces  vessel,  States  may  apply 
for  a  no-discharge  zone  by  EPA 
prohibition  (as  provided  in  §  1700.10) 
for  that  discharge. 

(2)  After  the  effective  date  of  a  final 
mle  promulgated  by  the  Secretary 
governing  the  design,  construction, 
installation,  and  use  of  a  Marine 
Pollution  Control  Device  for  a  discharge 
listed  in  §  1700.4,  States  or  political 
subdivisions  of  States  may  not  adopt  or 
enforce  any  State  or  local  statute  or 
regulation,  including  issuance  or 
enforcement  of  permits  under  the 
National  Pollutant  Ehscharge 
Elimination  System,  controlling  that 
discharge  except  that  States  may 
establish  a  no-discharge  zone  by  State 
prohibition  (as  provided  in  §  1700.9),  or 
apply  for  a  no-discharge  zone  by  EPA 
prohibition  (as  provided  in  §  1700.10). 

(c)  The  Governor  of  any  State  may 
submit  a  petition  requesting  that  the 
Administrator  and  Secretary  review  a 
determination  of  whether  a  Marine 
Pollution  Control  Device  is  required  for 
any  discharge  listed  in  §  1700.4  or 
§  1700.5,  or  review  a  Federal  standard  of 
performance  for  a  Marine  Pollution 
Control  Device. 

No-Diacharge  Zobcs 

f  1700.7    No-dlacharge  zones. 

For  this  part,  a  no-discharge  zone  is 
a  waterbody,  or  portion  thereof,  where 
one  or  more  discharges  incidental  to  the 
normal  operation  of  Armed  Forces 
vessels,  whether  treated  or  not,  are 
prohibited.  A  no-discharge  zone  is 
established  either  by  State  prohibition 
using  the  procedures  in  §  1700.9,  or  by 
EPA  prohibition,  upon  application  of  a 
State,  using  the  procedures  in  §  1700.10. 

f  1700.8    DIachargss  f or  wMch  no- 
dlscharge  zones  can  be  established. 

(a)  A  no-dischaige  zone  may  be 
established  by  State  prohibition  for  any 
discharge  listed  in  §  1700.4  or  §  1700.5 
following  the  procedures  in  §  1700.9.  A 
no-discharge  zone  established  by  a  State 
using  these  procedures  may  apply  only 
to  those  discharges  that  have  been 
preempted  from  other  State  or  local 
regulation  pursuant  to  §  1700.6. 

(b)  A  no-discharge  zone  may  be 
established  by  EPA  prohibition  for  any 
discharge  listed  in  §  1700.4  or  §  1700.5 
following  the  procedures  in  §  1700.10. 
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§  1 700.9    No-dlscharge  zones  by  State 
prohibition. 

(a)  A  State  seeking  to  establish  a  no- 
discharge  zone  by  State  prohibition 
must  send  to  the  Administrator  the 
following  information: 

(1)  The  discharge  from  §  1700.4  or 

§  1700.5  to  be  prohibited  within  the  no- 
discharge  zone. 

(2)  A  detailed  description  of  the 
waterbody.  or  portions  thereof,  to  be 
included  in  the  prohibition.  The 
description  must  include  a  map, 
preferably  a  USGS  topographic  quadrant 
map,  clearly  marking  the  zone 
boundaries  by  latitude  and  longitude. 

(3)  A  determination  that  the 
protection  and  enhancement  of  the 
waters  described  in  paragraph  (a)(2)  of 
this  section  require  greater 
environmental  protection  than  provided 
by  existing  Federal  standards. 

(4)  A  complete  description  of  the 
facilities  reasonably  available  for 
collecting  the  discharge  including: 

(i)  A  map  showing  their  location(s) 
and  a  written  location  description. 

(ii)  A  demonstration  that  the  facilities 
have  the  capacity  and  capability  to 
provide  safe  and  sanitary  removal  of  the 
volume  of  discharge  being  prohibited  in 
terms  of  both  vessel  berthing  and 
discharge  reception. 

(iii)  Tne  schedule  of  operating  hours 
of  the  facihties. 

(iv)  The  draft  requirements  of  the 
vessel(s)  that  will  be  required  to  use  the 
facilities  and  the  available  water  depth 
at  the  facilities. 

(v)  Information  showing  that  handling 
of  the  discharge  at  the  facilities  is  in 
conformance  with  Federal  law. 

(5)  Information  on  whether  vessels 
other  than  those  of  the  Armed  Forces 
are  subject  to  the  same  type  of 
prohibition.  If  the  State  is  not  applying 
the  prohibition  to  all  vessels  in  the  area, 
the  State  must  demonstrate  the 
technical  or  environmental  basis  for 
applying  the  prohibition  only  to  Armed 
Forces  vessels.  The  following 
information  must  be  included  in  the 
technical  or  environmental  basis  for 
treating  Armed  Forces  vessels 
differently: 

(i)  An  analysis  showing  the  relative 
contributions  of  the  discharge  from 
Armed  Forces  and  non-Armed  Forces 
vessels. 

(ii)  A  description  of  State  efforts  to 
control  the  discharge  from  non-Armed 
Forces  vessels. 

(b)  The  information  provided  under 
paragraph  (a)  of  this  section  must  be 
sufficient  to  enable  EPA  to  make  the  two 
determinations  listed  below.  Prior  to 
making  these  determinations,  EPA  will 
consult  with  the  Secretary  on  the 
adequacy  of  the  facilities  and  the 


operational  impact  of  any  prohibition 
on  Armed  Forces  vessels. 

(1)  Adequate  facilities  for  the  safe  and 
sanitary  removal  of  the  discharge  are 
reasonably  available  for  the  specified 
waters. 

(2)  The  prohibition  will  not  have  the 
effect  of  discriminating  against  vessels 
of  the  Armed  Forces  by  reason  of  the 
ownership  or  operation  by  the  Federal 
Government,  or  the  military  function,  of 
the  vessels. 

(c)  EPA  will  notify  the  State  in  writing 
of  the  result  of  the  determinations  under 
paragraph  (b)  of  this  section,  and  will 
provide  a  written  explanation  of  any 
negative  determinations.  A  no-discharge 
zone  established  by  State  prohibition 
wll  not  go  into  effect  until  EPA 
determines  that  the  conditions  of 
paragraph  (b)  of  this  section  have  been 
met. 

§1700.10    No-discharge  zones  by  EPA 
prohibition. 

(a)  A  State  requesting  EPA  to  establish 
a  no-discharge  zone  must  send  to  the 
Administrator  an  application  containing 
the  following  information: 

(1)  The  discharge  from  §  1700.4  or 

§  1700.5  to  be  prohibited  within  the  no- 
discharge  zone. 

(2)  A  detailed  description  of  the 
waterbody,  or  portions  thereof,  to  be 
included  in  the  prohibition.  The 
description  must  include  a  map, 
preferably  a  USGS  topographic  quadrant 
map,  clearly  marking  the  zone 
boundaries  by  latitude  and  longitude. 

(3)  A  technical  analysis  showing  why 
protection  and  enhancement  of  the 
waters  described  in  paragraph  (a)(2)  of 
this  section  require  a  prohibition  of  the 
discharge.  The  analysis  must  provide 
specific  information  on  why  the 
discharge  adversely  impacts  the  zone 
and  how  prohibition  will  protect  the 
zone.  In  addition,  the  analysis  should 
characterize  any  sensitive  areas,  such  as 
aquatic  sanctuaries,  fish-spawning  and 
nursery  areas,  pristine  areas,  areas  not 
meeting  water  quality  standards, 
drinking  water  intakes,  and  recreational 
areas. 

(4)  A  complete  description  of  the 
facilities  reasonably  available  for 
collecting  the  discharge  including: 

(i)  A  map  showdng  their  location(s) 
and  a  written  location  description. 

(ii)  A  demonstration  that  the  facilities 
have  the  capacity  and  capability  to 
provide  safe  and  sanitary  removal  of  the 
volume  of  discharge  being  prohibited  in 
terms  of  both  vessel  berthing  and 
discharge  reception. 

(iii)  The  schedule  of  operating  hours 
of  the  facilities. 

(iv)  The  draft  requirements  of  the 
vessel(s)  that  will  be  required  to  use  the 


facilities  and  the  available  water  depth 
at  the  facilities. 

(v)  Information  showing  that  handling 
of  the  discharge  at  the  facilities  is  in 
conformance  with  Federal  law. 

(5)  Information  on  whether  vessels 
other  than  those  of  the  Armed  Forces 
are  subject  to  the  same  type  of 
prohibition.  If  the  State  is  not  applying 
the  prohibition  to  all  vessels  in  the  area, 
the  State  must  demonstrate  the 
technical  or  environmental  basis  for 
applying  the  prohibition  only  to  Armed 
Forces  vessels.  The  following 
information  must  be  included  in  the 
technical  or  environmental  basis  for 
treating  Armed  Forces  vessels 
differently: 

(i)  An  analysis  showing  the  relative 
contributions  of  the  discharge  ft'om 
Armed  Forces  and  non-Armed  Forces 
vessels. 

(ii)  A  description  of  State  efforts  to 
control  the  discharge  from  non-Armed 
Forces  vessels. 

(b)  The  information  provided  under 
paragraph  (a)  of  this  section  must  be 
sufficient  to  enable  EPA  to  make  the 
three  determinations  listed  below.  Prior 
to  making  these  determinations,  EPA 
will  consult  with  the  Secretary  on  the 
adequacy  of  the  facilities  and  the 
operational  impact  of  the  prohibition  on 
Armed  Forces  vessels. 

(1)  The  protection  and  enhancement 
of  the  specified  waters  require  a 
prohibition  of  the  discharge. 

(2)  Adequate  facilities  for  the  safe  and 
sanitary  removal  of  the  discharge  are 
reasonably  available  for  the  specified 
waters. 

(3)  The  prohibition  will  not  have  the 
effect  of  discriminating  against  vessels 
of  the  Armed  Forces  by  reason  of  the 
ownership  or  operation  by  the  Federal 
Government,  or  the  military  function,  or 
the  vessels. 

(c)  If  the  three  conditions  in 
paragraph  (b)  of  this  section  are  met, 
EPA  will  by  regulation  establish  the  no- 
discharge  zone.  If  the  conditions  in 
paragraphs  (b)(1)  and  (3)  of  this  section 
are  met,  but  the  condition  in  paragraph 
(b)(2)  of  this  section  is  not  met,  EPA 
may  establish  the  no-discharge  zone  if  it 
determines  that  the  significance  of  the 
waters  and  the  potential  impact  of  the 
discharge  are  of  sufficient  magnitude  to 
warrant  any  resulting  constraints  on 
Armed  Forces  vessels. 

(d)  EPA  will  notify  the  State  of  its     " 
decision  on  the  no-discharge  zone 
application  in  writing.  If  EPA  approves 
the  no-discharge  zone  application,  EPA 
will  by  regulation  establish  the  no- 
discharge  zone  by  modification  to  this 
part.  A  no-discharge  zone  established  by 
EPA  prohibition  wrill  not  go  into  effect 
until  the  effective  date  of  the  regulation. 
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State  Petition  for  Review 

§  1700.1 1    State  petition  for  review  of 
determinations  or  standards. 

The  Governor  of  aiiy  State  may  submit 
a  petition  requesting  that  the 
Administrator  and  Secretary  review  a 
determination  of  whether  a  Marine 
Pollution  Control  Device  is  required  for 
any  discharge  listed  in  §  1700.4  or 
§  1700.5,  or  review  a  Federal  standard  of 
performance  for  a  Marine  Pollution 
Control  Device.  A  State  may  submit  a 
petition  only  where  there  is  new, 
significant  information  not  considered 
previously  by  the  Administrator  and 
Secretary. 

§1700.12    Petition  requirements. 

A  petition  for  review  of  a 
determination  or  standard  must  include: 

(a)  The  discharge  from  §  1700.4  or 
§  1700.5  for  which  a  change  in 
determination  is  requested,  or  the 


performance  standard  from  §  1700.14  for 
which  review  is  requested. 

(b)  The  scientific  and  technical 
information  on  which  the  petition  is 
based. 

(c)  A  detailed  explanation  of  whv  the 
State  believes  that  consideration  of  the 
new  information  should  result  in  a 
change  to  the  determination  or  the 
standard  on  a  nationwide  basis,  and  an 
explanation  of  how  the  new  information 
is  relevant  to  one  or  more  of  the 
following  factors: 

(1)  The  nature  of  the  discharge. 

(2)  The  environmental  effects  of  the 
discharge. 

(3)  The  practicability  of  using  a 
Marine  Pollution  Control  Device. 

(4)  The  effect  that  installation  or  use 
of  the  Marine  Pollution  Control  Device 
would  have  on  the  operation  or 
operational  capability  of  the  vessel. 

(5)  Applicable  United  States  law. 

(6)  Applicable  international 
standards. 


(7)  The  economic  costs  of  the 
installation  and  use  of  the  Marine 
Pollution  Control  Device. 

§  1 700. 1 3    Petition  decisions. 

The  Administrator  and  the  Secretary 
will  evaluate  the  petition  and  grant  or 
deny  the  petition  no  later  than  two  vears 
after  the  date  of  receipt  of  the  petition. 
If  the  Administrator  and  Secretarv  grant 
the  petition,  they  will  undertake 
rulemaking  to  amend  this  part.  If  the 
Administrator  and  Secretary  denv  the 
petition,  they  will  provide  the  State 
with  a  written  explanation  of  why  they 
denied  it. 

Subpart  D — Marine  Pollution  Control 
Device  (MPCD)  Performance  Standards 

§  1700.14    Marine  Pollution  Control  Device 
(MPCD)  Performance  Standards. 
[Reserved.] 

[FR  Doc.  98-22533  Filed  8-24-98.  8:45  am) 
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Section  I.  Overview  and  Deadlines 

A.  Purpose  of  Solicitation 

This  document  solicits  grant 
proposals  from  education  institutions, 
environmental  and  educational  public 
agencies,  and  not-for-profit 
organizations  to  support  environmental 
education  projects,  as  defined  in  this 
document.  This  solicitation  notice 
contains  all  the  information  and  forms 
necessary  to  prepare  a  proposal.  If  your 
project  is  selected  as  a  finalist  after  the 
evaluation  process  is  concluded,  EPA 
will  provide  you  with  additional  forms 
needed  to  process  your  proposal. 

The  Environmental  Education  Grants 
Program  provides  Bnancial  support  for 
projects  which  design,  demonstrate,  or 
disseminate  environmental  education 
practices,  methods,  or  techniques.  This 
program  is  authorized  under  section  6  of 
the  National  Environmental  Education 
Act  of  1990  (the  Act)  (Pub.  L.  101-619). 
EPA  anticipates  funding  of 
approximately  $3  million  for  this 
annual  grant  cycle,  subject  to 
appropriations  and  the  availability  of 
funds.  The  Act  requires  that  25%  of 
available  funds  go  to  small  grants  of 
$5,000  or  less  and  sets  a  maximum  limit 
of  $250,000  for  a  single  grant.  These 
grants  require  non-federal  matching 
funds  for  a  minimum  of  25%  of  the  total 
cost  of  the  project. 

B.  Environmental  Education  Versus 
Information 

Environmental  education:  increases 
public  awareness  and  knowledge  about 
environmental  issues;  provides  the 
public  with  the  skills  needed  to  make 
informed  decisions  and  take  responsible 
actions;  enhances  critical-thinking, 
problem-solving,  and  effective  decision- 
making skills;  and  teaches  individuals 
to  weigh  various  sides  of  an 
environmental  issue  to  make  informed 
and  responsible  decisions. 
Envimnmental  education  does  not 


advocate  a  particular  viewpoint  or 
course  of  action. 

EPA  will  not  fund  projects  that  are 
solely  designed  to  develop  or 
disseminate  environmental 
"information."  Envirorunental 
information  provides  facts  or  opinions 
about  envirorunental  issues  or  problems, 
but  may  not  enhance  critical-thinking, 
problem-solving,  or  decision-making 
skills.  Although  information  is  an 
essential  element  of  any  educational 
effort,  environmental  information  is  not, 
by  itself,  environmental  education. 

C.  Due  Date  and  Grant  Schedule 

An  original  proposal  signed  by  an 
authorized  representative  plus  two 
copies,  must  be  mailed  to  EPA 
postmarked  no  later  than  November  16, 

1998.  Proposals  which  are  postmarked 
after  that  dpte  will  not  be  considered  for 
funding.  EPA  expects  to  annoimce  the 
grant  awards  in  the  late  Spring  of  1999. 
Applicants  should  anticipate  project 
start  dates  no  earlier  than  Summer  and, 
for  planning  purposes,  may  use  July  1, 

1999,  as  the  earliest  start  date. 

D.  Addresses  for  Mailing  Proposals 

Proposals  requesting  over  $25,000  in 
federal  environmental  education  grant 
funds  must  be  mailed  to  EPA 
headquarters  in  Washington,  DC; 
proposals  requesting  $25,000  or  less 
must  be  mailed  to  the  EPA  regional 
office  where  the  project  takes  place.  The 
headquarters  address  and  the  list  of 
regional  office  mailing  addresses  by 
state  is  included  at  the  end  of  this 
document.  Proposals  submitted  to  EPA 
headquarters  and  regional  offices  will  be 
evaluated  using  the  same  criteria,  as 
defined  in  sections  IV  and  V  of  this 
solicitation. 

E.  Funding  Limits  Per  Proposal 

Since  implementation  of  this  grants 
program  in  1992,  there  has  been  a  great 
deal  of  public  enthusiasm  for 
developing  envirorunental  education 
projects.  Consequently,  EPA  has 
consistently  received  many  more 
applications  for  these  grants  than  can  be 
supported  with  available  funds.  The 
competition  for  grants  is  intense, 
especially  at  headquarters  where  in  past 
years  approximately  5%  of  proposals 
received  have  been  funded.  Regional 
offices  generally  fund  about  10%  of 
proposals  they  receive  for  over  $5,000 
and  more  than  15%  of  proposals  for 
$5,000  or  less. 

Although  the  Act  sets  a  maximum 
limit  of  $250,000  in  environmental 
education  grant  funds  for  any  one 
project,  because  of  limited  funds,  EPA 
prefers  to  award  smaller  grants  to  more 
recipients.  Proposals  submitted  to  the 


EPA  Regions  have  a  better  chance  of 
being  funded,  in  part  because  imder 
section  6(i)  of  the  Act,  EPA  is  required 
to  award  25%  of  the  total  amoimt  of  its 
grant  funds  for  "small  projects"  which 
request  $5,000  or  less.  Consequently, 
many  regional  grants  are  for  $5,000  or 
less.  You  will  significantly  increase 
your  chance  of  being  funded  if  you 
request  $5,000  or  less  from  a  Regional 
Office  or  $150,000  or  less  from 
headquarters. 

Section  II.  Eligible  Applicants  and 
Activities 


F.  Eligible  Applicants 

Any  local  or  tribal  government 
education  agency,  state  government 
education  or  environmental  agency, 
college  or  university,  not-for-profit 
organization  as  described  in  section  501 
(C)(3)  of  the  Internal  Revenue  Code,  or 
noncommercial  educational 
broadcasting  entity  may  submit  a 
proposal.  A  teacher's  school  district,  an 
educator's  nonprofit  organization,  or  a 
faculty  member's  college  or  university 
may  apply,  but  an  individual  teacher, 
educator,  or  faculty  member  may  not. 
These  terms  are  defined  in  section  3  of 
the  Act  and  40  CFR  47.105.  "Tribal 
education  agency"  means  a  school  or 
community  college  which  is  controlled 
by  an  Indian  tribe,  band,  or  nation, 
which  is  recognized  as  eligible  for 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians  and  which  is 
not  administered  by  the  Bureau  of 
Indian  Affairs. 

G.  Multiple  or  Repeat  Proposals 

An  organization  may  submit  more 
than  one  proposal  if  the  proposals  are 
for  different  projects.  No  organization 
will  be  awarded  more  than  one  grant  for 
the  same  project  during  the  same  fiscal 
year.  Applicants  who  were  awarded 
funds  in  the  past  may  submit  new 
proposals  to  expand  a  previously 
funded  project  or  to  fund  an  entirely 
different  one.  Each  new  proposal  will  be 
evaluated  based  upon  the  specific 
criteria  set  forth  in  this  soUcitation  and 
in  relation  to  the  other  proposals 
received  in  this  fiscal  year.  Due  to 
limited  resources,  EPA  does  not 
generally  sustain  projects  beyond  the 
initial  grant  period.  This  grant  program 
is  geared  toward  providing  seed  money 
to  initiate  new  projects  or  to  advance 
existing  projects  that  are  "new"  in  some 
way,  such  as  reaching  new  audiences  or 
new  locations.  If  you  have  received  a 
grant  from  this  program  in  the  past,  it 
is  essential  that  you  explain  how  your 
current  proposal  is  "new." 
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H.  Eligible  Activities 

As  specified  under  the  Act, 
environmental  education  activities  that 
are  eligible  for  funding  under  this 
program  include,  but  are  not  Umited  to, 
the  following: 

1.  Training  or  educating  teachers, 
faculty,  or  related  personnel; 

2.  E>esigning  and  demonstrating  field 
methods,  educational  practices  and 
techniques,  including  assessing 
environmental  and  ecological 
conditions  or  specific  environmental 
issues  or  problems; 

3.  Designing,  demonstrating,  or 
disseminating  environmental  curricula 
(see  next  paragraph);  and 

4.  Fostering  international  cooperation 
in  addressing  environmental  issues  and 
problems  in  the  United  States,  Canada, 
and/or  Mexico. 

Curricula:  Regarding  Item  3  above, 
EPA  strongly  encourages  applicants  to 
demonstrate  or  disseminate  existing 
environmental  curricula  rather  than 
designing  new  curricula  because  experts 
indicate  that  a  significant  amount  of 
quality  curricula  have  already  been 
developed  and  are  under-utilized.  EPA 
will  consider  funding  new  curricula 
only  where  the  applicant  demonstrates 
that  there  is  a  need  (e.g. ,  that  existing 
curricula  carmot  be  adapted  well  to  a 
particular  local  environmental  concern 
or  audience,  or  existing  curricula  are  not 
otherwise  accessible).  The  applicant 
must  specify  what  steps  they  have  taken 
to  determine  this  need  (e.g.,  you  may 
cite  a  conference  where  this  need  was 
discussed,  the  results  of  inquiries  made 
within  your  community  or  with  various 
educational  institutions,  or  a  research 
paper  or  other  published  document). 

/.  Ineligible  Activities 

Environmental  education  funds 
cannot  be  used  for: 

1.  Construction  projects; 

2.  Technical  training  of 
environmental  management 
professionals; 

3.  Non-educational  research  and 
development;  and/or 

4.  Environmental  information  projects 
that  have  no  educational  component,  as 
described  in  section  IB. 

Regarding  Item  (1)  above,  EPA  will 
not  fund  construction  activities  such  as 
the  acquisition  of  real  property  (e.g., 
buildings)  or  the  construction  or 
modification  of  any  building.  EPA  may, 
however,  fund  activities  such  as 
creating  a  nature  trail  or  building  a  bird 
watching  station  as  long  as  these  items 
are  an  integral  part  of  the  environmental 
education  project,  and  the  cost  is  a 
relatively  small  percentage  of  the  total 
amount  of  federal  funds  requested. 


Section  HI.  Funding  Prionties 

/.  Educational  Priorities 

All  proposals  must  satisfy  the 
definition  of  "environmental  education" 
under  section  IB  and  also  address  one 
of  the  following  educational  priorities. 
Headquarters  will  fund  the  larger  grants 
(over  $25,000)  that  address  any  of  the 
four  categories  listed  below;  and 
regional  offices  will  fund  the  smaller 
grants  ($25,000  or  less)  in  any  of  seven 
categories  listed  below.  The  order  of  the 
list  is  random  and  does  not  indicate  a 
ranking. 

Headquarters  Priorities 

(1)  Health:  Educating  teachers, 
students,  parents,  community  leaders, 
or  the  public  about  human-health 
threats  from  environmental  pollution, 
especially  as  it  affects  children. 

(2)  Capacity  Building:  Increasing 
state,  local,  or  tribal  capacity  to  develop 
and  deliver  coordinated  environmental 
education  programs. 

(3)  Education  Reform:  Utilizing 
environmental  education  as  a  catalyst  to 
advance  state,  local,  or  tribal  education 
reform  and  improvement  goals. 

(4)  Community  Issues:  Designing  and 
implementing  model  projects  to  educate 
the  public  about  environmental  issues 
in  their  communities  through 
community-based  organizations  or 
through  print,  film,  broadcast,  or  other 
media. 

Regional  Office  Priorities 

(1)  Health:  Educating  teachers, 
students,  parents,  community  leaders, 
or  the  public  about  human-health 
threats  from  environmental  pollution, 
especially  as  it  affects  children. 

(2)  Capacity  Building:  Increasing 
state,  local,  or  tribal  capacity  to  develop 
and  deliver  coordinated  environmental 
education  programs. 

(3)  Education  Reform:  Utilizing 
environmental  education  as  a  catalyst  to 
advance  state,  local,  or  tribal  education 
reform  and  improvement  goals. 

(4)  Community  Issues:  Educating  the 
public  about  environmental  issues  in 
their  communities  through  community- 
based  organizations  or  through  print, 
film,  broadcast,  or  other  media. 

(5)  Teaching  Skills:  Educating 
teachers,  faculty,  or  nonformal 
educators  about  environmental  issues  to 
improve  their  environmental  education 
teaching  skills  (e.g.,  through 
workshops). 

(6)  Career  Development:  Educating 
students  in  formal  or  nonformal  settings 
about  environmental  issues  to 
encourage  environmental  careers. 

(7)  Environmental  Justice:  Educating 
low-income  or  culturally-diverse 


audiences  about  environmental  issues, 
thereby  advancing  environmental 
justice. 

Definitions 

The  terms  used  above  and  in  section 
IV  are  defined  as  follows: 

Wide  application  pertains  to  a  project 
that  targets  a  large  and  diverse  audience 
in  terms  of  numbers  or  demographics;  or 
that  can  serve  as  a  model  program 
elsewhere. 

Environmental  issue  is  one  of 
importance  to  the  community,  state,  or 
region  being  targeted  by  the  project  (e.g., 
•  one  community  may  have  significant  air 
pollution  problems  which  makes 
teaching  about  human  health  effects 
from  it  and  solutions  to  air  pollution 
important,  while  rapid  development  in 
another  community  may  threaten  a 
nearby  wildlife  habitat,  thus  making 
habitat  or  ecosystem  protection  a  high 
priority  issue.) 

Partnerships  refers  to  the  forming  of  a 
collaborative  working  relationship 
between  two  or  more  organizations  such 
as  governmental  agencies,  not-for-profit 
organizations,  educational  institutions, 
and/or  the  private  sector.  It  may  also 
refer  to  intra-organizational  unions  such 
as  the  science  and  art  departments 
within  a  university  collaborating  on  a 
project. 

Building  state,  local,  or  tribal  capacity 
refers  to  developing  or  improving  the 
infrastructure  needed  to  enhance  the 
coordinated  delivery  of  environmental 
education  at  the  state,  local,  or  tribal 
level.  This  should  involve  a  coordinated 
effort  by  the  major  education  and 
environmental  education  providers  from 
the  respective  state,  locality,  or  tribe  in 
the  planning  and  implementation  of  the 
project  (e.g.,  state  education  and  natural 
resource  departments,  local  school 
districts  and  boards,  professional 
education  and  environmental  education 
associations  or  coordinating  councils,  as 
well  as  nonprofit  education  and 
environmental  education  organizations) 
and  may  also  include  other  types  of 

organizations  and  private  businesses  as 

partners.  Examples  of  how  to  build 
state,  local,  or  tribal  capacity  include, 
but  are  not  limited  to,  the  following: 
— Identifying  and  assessing  needs  and 

setting  priorities; 
— Evaluating  current  programs  and  links 

among  programs; 
— Developing  and  implementing 

coordinated  strategic  plans: 
— Identifying  funding  sources  and 

creating  grant  programs; 
— Identifying  existing  resources, 

developing  databases  of  such 

resources,  and  disseminating  these 

resources  and  information; 
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— Establishing  or  enhancing  on-line 
communications  to  facilitate 
networking  among  organizations; 
— Ensuring  sustained  professional 

development  activities;  and/or 
— Holding  leadership  seminars  and 
other  types  of  training. 
Education  reform  ana  improvement 
refers  to  state,  local,  or  tribal  efforts  to 
improve  student  academic  achievement 
and  to  equip  students  with  the 
necessary  knowledge  and  skills  to  be 
lifelong  learners.  Your  proposal  should 
clearly  describe  what  your  state,  local, 
or  tribal  educational  reform  and 
improvement  needs  and  goals  are,  and 
how  they  relate  to  your  environmental 
education  project.  Examples  of  possible 
reform  and  improvement  strategies  to 
which  the  proposed  environmental 
education  program  might  be  linked 
include,  but  are  not  limited  to,  the 
following: 

— Curricular  and  instructional 
irmovations,  such  as  more  emphasis 
on  inquiry  and  problem-solving; 
— Learning  experiences  that  have 
practical  application  in  the  real 
world; 
— Project-based  learning; 
— Team  building  and  group  decision- 
making; 
— Interdisciplinary  study; 
— Development  of  new  high  content  and 

eerformance  standards; 
esign  of  corresponding  assessment 

systems  and  the  realignment  of 

curriculum  and  instructional  practice 

to  the  new  high  standards  and 

assessment  systems; 
— Use  of  technology  in  promoting 

learning; 
— Implementation  of  sustained  and 

intensive  professional  development 

activities;  and/or 
— Creation  of  family  and  community 

partnerships. 

Human  health  threats  from 
environmental  pollution  as  used  here  is 
intended  to  address  recommended 
actions  stated  in  EPA's  "National 
Agenda  to  Protect  Children's  Health 
from  Environmental  Threats."  The 
action  reads  as  follows  "We  call  on 
American  parents,  teachers  and 
community  leaders  to  take  personal 
responsibility  for  learning  about  the 
hazards  that  environmental  problems 
pose  to  our  children — and  provide  them 
with  the  information  they  need  to  help 
protect  children  from  those  risks  at 
home,  at  school  and  at  play.  An 
informed,  involved  local  community 
does  a  better  job  of  making 
environmental  decisions  than  a  distant 
bureaucracy — and  never  more  so  than 
when  it  comes  to  our  children.  Parents, 
teachers  and  community  leaders  can 
and  should  play  a  vital,  day-to-day  role 


in  learning  about  the  particular 
environmental  hazards  their  children 
face  in  their  own  commimities,  and  then 
use  that  knowledge  to  make  more 
informed  decisions  that  prevent 
envirorunental  health  problems  and 
protect  children."  Therefore,  through 
this  solicitation,  EPA  encourages 
environmental  education  projects  to 
educate  the  public  about  environmental 
hazards  and  how  to  minimize  human 
exposure  to  preserve  good  health. 

Environmental  justice  refers  to  EPA's 
goal  to  encourage  applicants  to  submit 
proposals  that  include  efforts  to  target 
low-income  and  culturally-diverse 
populations,  thereby  promoting 
environmental  justice.  The  term 
enviroimiental  justice  refers  to  the  fair 
treatment  of  people  of  all  races, 
cultures,  and  income  with  respect  to  the 
development,  implementation  and 
enforcement  of  envirorunental  laws, 
regulations,  and  policies.  Fair  treatment 
means  that  no  racial,  ethnic,  or 
socioeconomic  group  should  bear  a 
disproportionate  share  of  the  negative 
environmental  consequences  that  might 
result  from  the  operation  of  industrial, 
municipal,  and  commercial  enterprises 
and  from  the  execution  of  federal,  state, 
local,  and  tribal  programs  and  policies. 
An  example  would  be  an  education 
project  directed  at  an  environmental 
problem  with  a  disproportionately  high 
and  adverse  human  health  or 
environmental  impact  on  a  low-income 
or  cultiu-ally-diverse  community. 

Section  IV.  Requirements  for  Proposals 
and  Matching  Funds 

K.  Contents  of  Proposal 

The  proposal  must  contain  two 
standard  federal  forms,  a  work  plan 
with  a  detailed  budget,  and  appendices, 
as  described  below: 

Federal  Forms:  Application  for 
Federal  Assistance  (SF-424)  and  Budget 
Information  (SF-424A):  The  SF-424 
and  SF— 424A  are  required  for  all  federal 
grants  and  must  be  submitted  as  part  of 
your  proposal.  These  forms,  along  with 
instructions  and  samples,  are  included 
at  the  end  of  this  dociunent.  Only 
finalists  will  be  asked  to  submit 
additional  federal  forms  needed  to 
process  their  proposal. 

Work  Flan:  A  work  plan  describes 
your  proposed  project.  It  must  include 
and  be  formatted  according  to  all  five 
sections  described  below.  When  the 
proposals  are  scored,  the  total  number 
of  points  possible  for  each  proposal  is 
100.  Each  of  the  following  five  sections 
of  the  work  plan  are  assigned  points 
which  add  up  to  90.  Reviewers  will  be 
given  the  flexibility  to  provide  up  to  10 
extra  points  for  exceptional  projects 


based  upon  the  overall  quality  of  the 
proposal,  evidence  that  educational 
priorities  will  be  effectively  advanced 
by  the  project,  and  that  it  will  provide 
a  good  return  on  the  investment. 
Examples  of  factors  for  extra  points 
include  strong  partnerships,  creative  use 
of  resources,  iimovativeness,  and 
sustainability  of  the  project. 

1.  Project  Summary:  Provide  an 
overview  of  yoiu-  entire  project  in  this 
format.  The  sxunmary  must  briefly  cover 
the  following  and  fit  on  one  page: 

(a)  Organization:  Describe  your 
organization  (and  list  your  key  partners 
for  this  grant,  if  applicable). 
Partnerships  are  encouraged  and 
considered  to  be  a  major  factor  in  the 
success  of  projects. 

(b)  Summary  Statement:  Provide  an 
overview  of  your  project  that  explains 
the  concept  and  yoiu'  goals  and 
objectives.  This  should  be  a  very  basic 
explanation  in  layman's  terms  to 
provide  a  reviewer  with  an 
understanding  of  the  piupose  and 
expected  outcome  of  your  educational 
project. 

(c)  Educational  Priority:  Identify 
which  priority  listed  in  section  III  you 
will  address,  such  as  education  reform. 
Proposal?  may  address  several 
educational  priorities,  however,  EPA 
cautions  against  losing  focus  on 
projects.  Evaluation  panels  often  select 
projects  with  a  clearly  defined  piupose, 
rather  than  projects  that  attempt  to 
address  multiple  priorities  at  the 
expense  of  a  quality  outcome. 

(d)  Delivery  Method:  Explain  how  you 
will  reach  your  audience,  such  as 
workshops,  conferences,  interactive 
programs,  etc. 

(e)  Audience:  Describe  the 
demographics  of  your  target  audience 
including  the  number  and  types  you 
expect  to  reach,  such  as,  teachers, 
students,  specific  grade  levels,  ethnic 
composition,  members  of  the  general 
public,  etc. 

(0  Costs:  List  the  types  of  activities  for 
which  the  EPA  portion  of  grant  funds 
vdll  be  spent. 

The  project  summary  will  be  scored 
on  how  well  you  provide  an  overview 
of  your  entire  project  using  the  topics 
stated  above. 

Project  Summary  Maximum  Score:  10 
points. 

2.  Project  Description:  Describe 
precisely  what  your  project  will 
achieve — how,  when,  why,  and  who 
will  benefit.  Explain  the  strategy, 
objectives,  activities,  delivery  methods, 
and  outcomes  in  enough  detail  to 
answer  a  grant  reviewer's  questions. 
Include  a  "time  line"  to  link  your 
activities  and  products  to  a  clear  project 
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schedule  and  lay  them  out  over  the 
months  of  your  budget  period. 

This  subsection  will  be  scored  on  how 
clearly  you  describe  your  project  and 
how  effectively  your  project  meets  the 
following  criteria: 

(a)  addresses  an  educational  priority 
listed  in  section  III,  such  as  education 
reform  or  children's  health;  and 
addresses  an  environmental  issue,  such 
as  clean  air,  ecosystem  protection,  or 
cross-cutting  issues;  and  explains  their 
importance  to  your  community,  state,  or 
region; 

(b)  establishes  realistic  goals  and 
objectives; 

(c)  identifies  its  target  audience  and 
demonstrates  an  understanding  of  the 
needs  of  that  audience,  including 
cultural  diversity  where  appropriate; 

(d)  uses  an  effective  delivery  method 
for  reaching  the  target  audience,  and 
also  has  the  potential  for  wide 
application;  and 

(e)  demonstrates  that  it  uses  or 
produces  quality  educational  products 
or  methods  which  teach  critical- 
thinking,  problem-solving,  and 
decision-making  skills. 

Project  Description  Maximum  Score:  50 
points  (10  points  for  each  of  the  five 
elements  identified  above). 

3.  Project  Evaluation:  Explain  how 
you  will  ensure  that  you  are  meeting  the 
goals  and  objectives  of  your  project. 
Evaluation  plans  may  be  quantitative 
and/or  qualitative  and  may  include,  for 
example,  surveys,  observation,  or 
outside  consultation. 

The  project  evaluation  will  be  scored 
on  the  extent  to  which  your  plan  will: 
(a)  measure  the  project's  effectiveness; 
and  (b)  apply  evaluation  data  gathered 
during  your  project  to  strengthen  it. 

Project  Evaluation  Maximum  Score:  10 
points  (5  points  for  each  of  the  two 
elements  identified  above). 

4.  Budget:  Describe  how  EPA  funds 
and  non-federal  matching  funds  will  be 
used  for  personnel/salaries,  fringe 
benefits,  travel,  equipment,  supplies, 
contract  costs,  and  indirect  costs. 
Include  a  table  which  lists  each  major 
proposed  activity,  and  the  amount  of 
EPA  funds  and/or  matching  funds  that 
will  be  spent  on  each  activity.  Smaller 
grants  with  uncomplicated  budgets  may 
have  a  table  that  lists  only  a  few 
activities.  Budget  periods  not  to  exceed 
one-year  are  preferred  by  EPA  for  all 
grants  and  are  mandatory  for  small 
grants  of  $5,000  or  less.  Budget  periods 
for  larger  grants  cannot  exceed  two 
years. 

Please  Note  the  following  funding 
restrictions: 


— Indirect  costs  may  be  requested  only  if 
your  organization  has  already  negotiated 
and  received  a  currently  valid  "indirect 
cost  rate"  from  a  cognizant  federal 
agency. 

— Funds  for  salaries  and  fringe  benefits  may 
be  requested  only  for  those  personnel 
who  are  directly  involved  in 
implementing  the  proposed  project  and 
whose  salaries  and  fringe  benefits  are 
directly  related  to  specific  products  or 
outcomes  of  the  proposed  project.  EPA 
strongly  encourages  applicants  to  request 
competitive  amounts  of  funding  for 
salaries  and  fringe  benefits. 

— EPA  will  not  fund  the  acquisition  of  real 
property  (including  buildings)  or  the 
construction  or  modification  of  any 
building. 

Matching  Funds  Requirement:  Non- 
federal matching  funds  of  af  least  25% 
of  the  total  cost  of  the  project  are 
required,  and  EPA  encourages  matching 
funds  of  greater  than  25%.  The  25% 
match  may  be  provided  by  the  applicant 
or  another  organization  or  institution, 
and  may  be  provided  in  cash  or  by  in- 
kind  contributions  and  other  non-cash 
support.  In-kind  contributions  often 
include  salaries  or  other  verifiable  costs 
and  this  value  must  be  carefully 
documented.  In  the  case  of  salaries, 
applicants  may  use  either  minimum 
wage  or  fair  market  value. 

IMPORTANT:  The  matching  non- 
federal share  is  a  percentage  of  the 
entire  cost  of  the  project.  For  example, 
if  the  75%  federal  portion  is  $5,000. 
then  the  entire  project  should,  at  a 
minimum,  have  a  budget  of  $6,667,  with 
the  recipient  providing  a  contribution  of 
$1,667.  To  assure  that  your  match  is 
sufficient,  simply  divide  the  Federally 
requested  amount  by  three.  Your  match 
must  be  at  least  one-third  of  the 
requested  amount  to  be  sufficient.  All 
grants  are  subject  to  federal  audit. 

Other  Federal  Funds:  You  may  use 
other  federal  funds  in  addition  to  those 
provided  by  this  program,  but  only  for 
different  activities.  You  may  not  use  any 
federal  funds  to  meet  any  part  of  the 
required  25%  match  described  above, 
unless  it  is  specifically  authorized  by 
statute.  If  you  have  already  been 
awarded  federal  funds  for  a  project  for 
which  you  are  seeking  additional 
support  from  this  program,  you  must 
indicate  those  funds  in  the  budget 
section  of  the  work  plan.  You  must  also 
identify  the  project  officer,  agency, 
office,  address,  phone  number,  and  the 
amount  of  the  federal  funds. 

This  subsection  will  be  scored  on:  (a) 
how  well  the  budget  information  clearly 
and  accurately  shows  how  funds  will  be 
used;  and  Cb)  whether  the  funding 
request  is  reasonable  given  the  activities 
proposed. 


Budget  Maximum  Score:  10  points  (5 

points  for  each  of  the  two  elements 

identified  above). 

5.  Appendices:  Key  Personnel  and 
Letters  of  Commitment:  Attach  one  or 
two  page  resumes  for  up  to  three  key 
personnel  implementing  the  project.  If 
there  are  partners,  include  one  page 
letters  of  commitment  from  partners 
explaining  their  role  in  the  proposed 
project.  Do  not  include  letters  of 
endorsement  or  recommendation;  they 
will  not  be  considered  in  evaluating 
proposals.  Please  do  not  submit  other 
appendices  or  attachments  such  as 
video  tapes  or  sample  curricula. 

This  subsection  will  be  scored  based 
upon  whether  resumes  of  key  personnel 
are  included  and  whether  the  key 
personnel  are  qualified  to  implement 
the  proposed  project.  In  addition,  the 
score  will  reflect  whether  letters  of 
commitment  are  included  (if  partners 
are  used)  and  the  extent  to  which  a  firm 
commitment  is  made. 
Appendices  Maximum  Score:  10  points. 

L.  Page  Limits 

Work  plan  page  limits  are  based  on 
dollar  amounts  requested  as  follows: 

1.  $25,000  or  less:  EPA  Regional 
Offices  prefer  a  work  plan  of  3  pages, 
but  will  accept  up  to  5  pages. 

2.  Above  $25,000:  EPA  Headquarters 
will  accept  a  work  plan  of  up  to  10 
pages. 

These  page  limits  apply  to  Parts  1.  2, 
and  3  of  the  Work  Plan,  (i.e.,  the 
Summary.  Project  Description,  and 
Project  Evaluation).  Parts  4  and  5  (i.e. 
Budget  and  Appendices)  are  not 
included  in  these  page  limits.  "One 
page  "  refers  to  one  side  of  a  single- 
spaced  typed  page.  The  pages  must  be 
letter  sized  (8  Vz  x  11  inches),  with 
margins  at  least  an  inch  wide  and  with 
normal  type  size,  rather  that  extremely 
small  type. 

M.  Submission  Requirements  and 
Copies 

The  applicant  must  submit  one 
original  and  two  copies  of  the  proposal 
(a  signed  SF— 424,  an  SF— 424A,  a  work 
plan,  a  budget,  and  appendices).  To 
conserve  paper,  please  provide  double- 
sided  copies  of  the  proposal. 

Do  not  include  other  attachments 
such  as  cover  letters,  tables  of  contents, 
or  appendices  other  than  resumes  and 
letters  of  commitment.  The  SF-424 
should  be  the  first  page  of  your  proposal 
and  must  be  signed  by  a  person 
authorized  to  receive  funds.  Blue  ink  for 
signatures  is  preferred.  Proposals  must 
be  reproducible;  they  should  not  be 
bound.  They  should  be  stapled  or 
clipped  once  in  the  upper  left  hand 
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comer,  on  white  paper,  and  with  page 
numbers.  MaiHng  addresses  are  listed  at 
the  end  of  this  document. 

N.  Regulatory  References 

The  Environmental  Education  Grant 
Program  Regulations,  published  in  the 
Federal  Register  on  March  9,  1992, 
provide  additional  information  on 
EPA's  administration  of  this  program 
(57  FR  8390;  Title  40  CFR,  part  47  or  40 
CFR  part  47).  Also,  EPA's  general 
assistance  regulations  at  40  CFR  part  31 
applies  to  state,  local,  and  Indian  tribal 
governments  and  40  CFR  part  30  applies 
to  all  other  applicants  such  as  nonprofit 
organizations. 

Section  V.  Review  and  Selection 
Process 

O.  Proposal  Review 

Proposals  will  be  reviewed  in  two 
phases — the  screening  phase  and  the 
evaluation  phase.  During  the  screening 
phase,  proposals  will  be  reviewed  to 
determine  whether  they  meet  the  basic 
requirements  of  this  docimaent.  Only 
those  proposals  which  meet  all  of  the 
basic  requirements  will  enter  the  full 
evaluation  phase  of  the  review  process. 
During  the  evaluation  phase,  proposals 
will  be  evaluated  based  upon  the  quality 
of  their  work  plans.  Reviewers 
conducting  the  screening  and  evaluation 
phases  of  the  review  process  will 
include  EPA  officials  and  external 
environmental  educators  approved  by 
EPA.  At  the  conclusion  of  the 
evaluation  phase,  the  reviewers  will 
score  work  plans  based  upon  the  scoring 
system  described  in  more  detail  in 
section  IV.  In  summary,  the  maximum 
score  of  100  points  can  be  reached  as 
follows: 

(1)  Project  Summary — 10  Points 

(2)  F*roject  Description — 50  Points 

(3)  Project  Evaluation — 10  Points 

(4)  Budget— 10  Points 

(5)  Appendices — 10  Points 

(6)  Bonus  Points — 10  Points  (Reviewers 

grant  these  for  excellent  proposals) 

P.  Final  Selections 

After  individual  projects  are 
evaluated  and  scored  by  reviewers,  as 
described  under  section  IV,  EPA 
officials  in  the  regions  and  at 
headquarters  will  select  a  diverse  range 
of  finalists  from  the  highest  ranking 
proposals.  In  making  the  final 
selections,  EPA  will  take  into  accoimt 
the  following: 

(1)  Effectiveness  of  collaborative 
activities  and  partnerships,  as  needed  to 
successfully  develop  or  implement  the 
project; 

(2)  Environmental  and  educational 
importance  of  the  activity  or 
product; 


(3)  Effectiveness  and  of  the  delivery 

mechanism  (i.e.,  workshop, 
conference,  etc.); 

(4)  Cost  effectiveness  of  the  proposal; 

and 

(5)  Geographic  distribution  of  projects. 
Q.  Notification  to  Applicants 

Applicants  will  receive  a 
confirmation  that  EPA  has  received 
their  proposal  once  EPA  has  received  all 
proposals  and  entered  them  into  a 
computerized  database,  usually  within 
two  months  of  receipt.  EPA  will  notify 
applicants  about  the  outcome  of  their 
proposal  when  grant  awards  are 
announced  in  late  spring  or  eeirly 
summer. 

Section  VI.  Grantees  Responsibilities 

R.  Responsible  Officials 

The  Act  requires  that  projects  be 
performed  by  the  applicant  or  by  a 
person  satisfactory  to  the  applicant  and 
EPA.  All  proposals  must  identify  any 
person  other  than  the  applicant  who 
will  assist  in  carrying  out  the  project. 
These  individuals  are  responsible  for 
receiving  the  grant  award  agreement 
from  EPA  and  ensuring  that  all  grant 
conditions  are  satisfied.  Recipients  are 
responsible  for  the  successful 
completion  of  the  project. 

S.  Incurring  Costs 

Grant  recipients  may  begin  incurring 
costs  on  the  start  date  Identified  in  the 
EPA  grant  award  agreement.  Activities 
must  be  completed  and  funds  spent 
within  the  time  frames  specified  in  the 
document. 

T.  Reports  and  Work  Products 

Specific  reporting  requirements  will 
be  identified  in  the  EPA  grant  award 
agreement.  Grant  recipients  with  a 
federal  environmental  education  grant 
greater  than  $25,000  will  be  required  to 
submit  semi-annual  progress  reports; 
and  grantees  for  less  may  be  required  to 
submit  semi-annual  reports.  Grant 
recipients  will  submit  two  copies  of 
their  final  report  and  two  copies  of  all 
work  products  to  the  EPA  project  officer 
within  90  days  after  the  expiration  of 
the  budget  period.  This  report  will  be 
accepted  as  the  final  report  unless  the 
EPA  project  officer  notifies  you  that 
changes  must  be  made. 

EPA  plans  to  assemble  a  library  of 
final  reports  and  work  products  at 
headquarters  in  Washington,  D.C.  EPA 
also  plans  to  evaluate  these  final  reports 
and  work  products  and  disseminate 
those  tha't  serve  as  model  programs. 


Section  VII.  Other  Information  and 
Mailing  List 

U.  Internet  Access 

You  can  view  and  download  this 
solicitation  notice,  a  list  of  EPA 
environmental  education  contacts,  tips 
for  developing  successful  grant 
applications,  descriptions  of  past 
projects  funded  under  this  program,  and 
other  education  resource  materials  at: 
http://www.epa.gov/enviroed.  In 
addition,  a  tutorial  for  grant  applicants 
is  available  at:  http://www.epa.gov/ 
seahome/grants/src/grant.htm . 

If  you  receive  this  solicitation 
electronically  and  if  the  standard  federal 
forms  for  Application  {SF-424)  and 
Budget  (SF-424A)  are  not  available  or 
cannot  be  printed,  you  may  locate  them 
the  following  ways  (but  please  read  our 
instructions  which  have  been  modified 
somewhat):  the  Federal  Register  in 
which  this  document  is  published 
contains  the  forms  and  is  available  to  be 
copied  at  many  public  libraries;  many 
federal  offices  use  the  forms  and  have 
copies  available;  or  you  may  call  or 
write  the  appropriate  EPA  office  listed 
at  the  end  of  this  docuiment. 

V.  Other  Funding 

Please  note  that  this  is  a  very 
competitive  grants  program.  Limited 
funding  is  available  and  many  grant 
applications  are  expected  to  be  received. 
Therefore,  the  Agency  cannot  fund  all 
applications.  If  your  project  is  not 
funded,  you  may  wish  to  review  a 
listing  of  other  EPA  grant  programs  in 
the  Catalog  of  Federal  Domestic 
Assistance.  This  publication  is  available 
at  local  libraries,  colleges,  and 
imiversities. 

IV.  Classification  of  Notice 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Registn-.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  solicitation  imder  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2030-0006. 
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X.  Mailing  list  for  Year  2000 
Environmental  Education  Grants 

EPA  develops  an  entirely  new  mailing 
list  for  the  grants  program  each  year. 
The  Fiscal  Year  2000  mailing  list  will 
automatically  include  all  appUcants 
who  submit  proposals  for  a  1999  grant 
and  anyone  who  specifically  requests 
the  next  SoUcitation  Notice.  If  you  do 
not  submit  a  proposal  for  1999  and  wish 
to  be  added  to  our  future  mailing  list, 
mail  your  request — please  do  not 
telephone — along  with  your  name, 
organization,  address,  and  phone 
number  to:  Environmental  Ed  Grant 
Program  (Year  2000),  Office  of 
Environmental  Education  (1704),  EPA, 
401  M  Street,  S.W.,  Washington,  D.C. 
20460. 

Dated:  August  19,  1998. 
Diane  H.  Esanu, 

Acting  Deputy  Associate  Administrator, 
Office  ofConununications,  Education,  and 
Media  Behtions. 

Mailing  Addresses  and  Information 

Apphcants  who  need  more 
information  about  this  grant  program  or 
clarification  about  specific  requirements 
in  this  SoUcitation  Notice,  may  contact 
the  EPA  Environmental  Education 
Division  in  Washington,  D.C.  for  grant 
requests  of  more  than  $25,000  or  their 
EPA  regional  office  for  grant  requests  of 
$25,000  or  less. 

U.S.  EPA  Headquarters — ^For  Proposals 
Requesting  More  than '$25,000 

Mail  proposals  to:  Environmental 
Education  Grant  Program,  Office  of 
Environmental  Education  (1704),  401 
M  Street,  S.W.,  Washington,  D.C. 
20460. 

Information:  Diane  Berger  and  Sheri 
Jojokian,  Environmental  Education 
Specialists,  202-260-8619. 


U.S.  EPA  Regional  Offices— For 
Proposals  Requesting  $25,000  or  Less 

Mail  the  proposal  to  the  Regional  - 
Office  where  the  project  will  take  place, 
rather  than  where  the  appUcant  is 
located,  if  these  locations  are  different. 

EPA  Region  I— CT,  ME.  MA,  NH,  RI,  VT 

Mail  proposals  to:  U.S.  EPA,  Region  I,  Env  Ed 
Grants,  Grants  Management  OCBce,  JFK 
Federal  Building  (MGM).  Boston,  MA 
02203 

Hand-deliver  to:  One  Congress  Street,  11th 
Floor  Mail  Room,  Boston,  MA  (M-F  8  am- 
4  pm) 

Information:  Kristen  Conroy,  Enviro  Ed 
Office,  617-565-3618 

EPA  Region  U-^i],  NY,  PR,  VI 

Mail  proposals  to:  U.S.  EPA,  Region  II,  Env 
Ed  Grants,  Grants  and  Contracts 
Management  Branch,  290  Broadway,  27th 
Floor,  New  York,  NY  10007-1866 


Information:  Teresa  Ippolito,  EE  Coordinator, 
212-637-3671 

EPA  Region  ID— DC,  DE,  MD.  PA.  VA,  WV 

Mail  proposals  to:  U.S.  EPA,  Region  HI,  Env 
Ed  Grants,  Grants  Management  Section 
(3PM70),  1650  Arch  Street,  Philadelphia, 
PA  19103-2029 

Information:  Nan  Ides,  Enviro  Ed  Office, 
215-814-5546 

EPA  Region  IV— AL.  PL,  GA.  KY.  MS,  NC. 
SCTN 

Mail  proposals  to:  U.S.  EPA,  Region  IV,  Env 
Ed  Grants,  Office  of  Public  Affairs,  61 
Forsyth  Street,  S.W.,  Atlanta,  GA  30303 

Information:  Janie  Foy,  EE  Office,  404-562- 
8432 

EPA  Region  V— IL,  IN.  MI.  MN.  OH,  WI 

Mail  proposals  to:  U.S.  EPA,  Region  V,  Env 
Ed  Grants,  Grants  Management  Section 
(MC-IOJ),  77  West  Jackson  Boulevard, 
Chicago,  IL  60604 

Information:  Julie  Moriarty,  EE  Office,  312- 
353-5789 

Region  VI— AR,  LA.  NM.  OK,  TX 

Mail  proposals  to:  U.S.  EPA.  Region  VI,  Env 
Ed  Grants  (6XA),  1445  Ross  AveAue, 
Dallas,  TX  75202 

Information:  Jo  Taylor,  EE  Grants 
Coordinator,  214-665-2204 

Region  VD- lA.  KS.  MO.  NE 

Mail  proposal  to:  U.S.  EPA,  Region  VII,  Env 
Ed  Grants,  Office  of  External  Programs,  726 
Minnesota  Avenue,  Kansas  City,  KS  66101 

Information:  Rowena  Michaels,  EE 
Coordinator.  913-551-7003 

Region  Vni— CO.  MT.  ND.  SD,  UT,  WY 

Mail  proposals  to:  U.S.  EPA.  Region  Vm,  Env 
Ed  Grants,  999  18th  Street  (80C),  Denver, 
CO  80202-2466 

Information:  Cece  Forget,  EE  Coordinator, 
303-312-6605 

Region  DC- AZ,  CA.  HI.  NV.  American 
Samoa,  Guam,  Northern  Marianas 

Mail  proposals  to:  U.S.  EPA,  Region  EX,  Env 
Ed  Grants,  Office  of  Communications  and 
Government  Relations  (CGR-3),  75 
Hawthorne  Street,  San  Francisco, "CA 
94105 

Information:  Matt  Gaf&iey,  Office  of 
Communications  and  Government 
Relations  (OCGR),  415-744-1166 

Region  X— AK.  ID,  OR,  WA 

Mail  proposals  to:  U.S.  EPA,  Region  X,  Env 
Ed  Grants,  Public  Environmental  Resource 
Center,  1200  Sixth  Avenue  (EXA-124), 
Seattle,  WA  98101 

Information:  Sally  Hanft,  EE  Coordinator,  1- 
80O-424-4EPA,  206-55^-1207 

Instructions  for  the  SF-424 — 
Application 

This  is  a  standard  Federal  form  to  be 
used  by  apphcants  as  a  required  face 
sheet  for  the  Environmental  Education 
Grants  Program.  These  instructions  have 
been  modified  for  this  program  only  and 
do  not  apply  to  any  other  Federal 
program. 


1.  Check  the  box  marked  "Non- 
Construction"  under  "Application." 

2.  Date  application  submitted  to 
Federal  agency  (or  State  if  applicable) 
and  applicant's  control  number  (if 
applicable). 

3.  State  use  only  (if  applicable). 

4.  If  you  are  currently  funded  for  a 
related  project,  enter  present  Federal 
identifier  number.  If  not,  leave  blank. 

5.  Legal  name  of  applicant 
organization,  name  of  primary 
organizational  unit  which  will 
undertake  the  grant  activity,  complete 
address  of  the  applicant  organization, 
and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to 
this  apphcation. 

6.  Enter  Employer  Identification 
Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service.  You  can 
obtain  this  number  &t>m  your  payroll 
office.  It  is  the  same  Federal 
Identification  Number  which  appears  on 
W-2  forms.  If  your  organization  does 
not  have  a  number,  you  may  obtain  one 
by  calling  the  Taxpayer  Services 
number  for  the  IRS. 

7.  Enter  the  appropriate  letter  in  the 
space  provided. 

8.  Cneck  the  box  marked  "new"  since 
all  proposals  must  be  for  new  projects. 

9.  Enter  U.S.  Environmental 
Protection  Agency. 

10.  Enter  66.951  Environmental 
Education  Grants  Program 

11.  Enter  a  brief  descriptive  title  of  the 
project. 

12.  List  only  the  largest  areas  affected 
by  the  project  (e.g..  State,  counties, 
cities). 

13.  Self-explanatory  (see  section  fV, 
K4  in  Solicitation  Notice). 

14.  In  (a)  list  the  Congressional 
District  where  the  apphcant 
organization  is  located;  and  in  (b)  any 
District(s)  aHiected  by  the  program  or 
project.  If  your  project  covers  many 
areas,  several  congressional  districts 
will  be  hsted.  If  it  covers  the  entire 
state,  simply  put  in  STATEWIDE.  If  you 
are  not  sure  about  the  congressional 
district,  call  the  County  Voter 
Registration  Department. 

15.  Amount  requested  or  to  be 
contributed  during  the  funding/budget 
period  by  each  contributor.  Line  (a)  is 
for  the  amount  of  money  you  are 
requesting  from  EPA.  Lioes  (b-e)  are  for 
the  amounts  either  you  or  another 
organization  are  providing  for  this 
project.  Line  (f)  is  for  any  program 
income  which  you  expect  will  be 
generated  by  this  project.  Examples  of 
program  income  are  fees  for  services 
performed,  income  generated  fix)m  the 
sale  of  a  brochure  produced  with  the 
grant  funds,  or  admission  fees  to  a 
conference  financed  by  the  grant  funds. 
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The  total  of  lines  (b-e)  must  be  at  least 
25%  of  line  (g),  as  this  grant  has  a  match 
requirement  of  25%  of  the  TOTAL 
ALLOWABLE  PROJECT  COSTS.  Value 
of  in-kind  contributions  should  be 
included  on  appropriate  lines  as 
applicable.  If  both  basic  and 
supplemental  amounts  are  included, 
show  breakdown  on  an  attached  Budget 
sheet.  For  multiple  program  funding, 
use  totals  and  show  breakdown  using 
same  categories  as  item  15. 

16.  Check  (b)  (NO)  since  your 
application  does  not  have  to  be  sent 
through  the  state  clearinghouse  for 
review. 

17.  This  question  applies  to  the 
applicant  organization,  not  the  person 
who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  The  authorized  representative  is 
the  person  who  is  able  to  contract  or 
obligate  your  agency  to  the  terms  and 
conditions  of  the  grant.  (Please  sign 
with  blue  ink.)  A  copy  of  the  governing 
body's  authorization  for  you  to  sign  this 
application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 

Instructions  for  the  SF-424A — Budget 

This  is  a  standard  Federal  form  used 
by  applicants  as  a  basic  budget.  These 
instructions  have  been  modified  for  this 
grant  program  only  and  do  not  apply  to 
any  other  Federal  Program. 


Do  NOT  fill  in  section  A — Budget 
Summary. 

Complete  Section  B — Budget 
Categories — Columns  (1),  (2)  and  (5) 

For  each  major  program,  function  or 
activity,  fill  in  the  total  requirements  for 
funds  by  object  class  categories. 

All  applications  should  contain  a 
breakdown  by  the  relevant  object  class 
categories  shown  in  Lines  (a-h): 
columns  (1),  (2),  and  (5)  of  section  B. 
Include  Federal  funds  in  column  (1)  and 
non-Federal  (matching)  funds  in  coliunn 
(2),  and  put  the  totals  in  coliunn  (5). 
Many  applications  will  not  have  entries 
in  all  object  class  categories. 

Line  6i — Show  the  totals  of  lines  6a 
through  6h  in  each  column. 
Line  6j — Show  the  amoiuit  of  indirect 
costs.  (To  be  applicable,  you  must 
have  a  currently  valid  "indirect  cost 
rate"  from  a  Federal  agency.) 
Line  6k — Enter  the  total  of  amounts  of 

Lines  61  and  6j. 
Line  7 — Program  Income — Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Ek)  not  add  or  subtract  this 
amount  from  the  total  project 
amount.  Describe  the  nature  and 
source  of  income  in  the  detailed 
budget  description. 

Detailed  Itemization  of  Costs 

The  proposal  must  also  contain  a 
detailed  budget  description  as  specified 


In  the  Notice  In  section  IV,  K4,  and 
should  conform  to  the  following: 

Personnel:  List  all  participants  in  the 
project  by  position  title.  Give  the 
percentage  of  the  budget  period  for 
which  they  will  be  fully  employed  on 
the  project  (e.g.,  half-time  for  half  the 
budget  period  equals  25  percent,  full- 
time  for  half  the  budget  period  equals  50 
percent,  etc.).  Give  the  annual  salary 
and  the  total  cost  over  the  budget  period 
for  all  personnel  listed. 

Travel:  If  travel  is  budgeted,  show 
destination  and  purpose  of  travel  as 
well  as  costs. 

Equipment:  Identify  all  equipment  to 
be  purchased  and  for  what  purpose  it 
will  be  used. 

Supplies:  If  the  supply  budget  is  less 
than  2%  of  total  costs,  you  do  not  need 
to  itemize. 

Contractual:  Specify  the  nature  and 
cost  of  such  services.  EPA  may  require 
review  of  contracts  for  personal  services 
prior  to  their  execution  to  assure  that  all 
costs  are  reasonable  and  necessary  to 
the  project. 

Construction:  Not  allowable  for  this 
program. 

Other:  Specify  all  other  costs  under 
this  category. 

Indirect  Costs:  Provide  an  explanation 
of  how  indirect  charges  were  calculated 
for  this  project. 
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[FR  Doc.  98-22798  Filed  8-24-98;  8:45  am] 
BILLJNQ  CODE  SeMMO-C 


Tuesday 
August  25,  1998 


Part  IV 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Migratory  Bird  Hunting;  Proposed 
Frameworks  for  Late-Season  Migratory 
Bird  Hunting  Regulations;  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  10ia-AE93 

Migratory  Bird  Hunting;  Proposed 
FrameworKs  for  Late-Season  Migratory 
Bird  Hunting  Regulations 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule;  Supplemental. 

summary:  The  Fish  and  Wildlife  Service 
(hereinafter  the  Service)  is  proposing  to 
establish  the  1998-99  late-season 
hunting  regulations  for  certain 
migratory  game  birds.  The  Service 
annually  prescribes  frameworks,  or 
outer  limits,  for  dates  and  times  when 
hunting  may  occur  and  the  number  of 
birds  that  may  be  taken  and  possessed 
in  late  seasons.  These  frameworks  are 
necessary  to  allow  State  selections  of 
seasons  and  limits  and  to  allow 
recreational  harvest  at  levels  compatible 
with  population  and  habitat  conditions. 
DATES:  The  comment  period  for 
proposed  late-season  frameworks  will 
end  on  September  7, 1998. 
ADDRESSES:  Comments  should  be 
mailed  to  Chief,  Office  of  Migratory  Bird 
Management.  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior,  ms 
634-ARLSQ,  1849  C  Street,  NW.. 
Washington,  DC  20240.  The  public  may 
inspect  comments  during  normal 
business  hours  in  room  634,  Arlington 
Square  Building.  4401  N.  Fairfax  Drive, 
Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt,  Chief,  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service,  (703)  358-1714. 
SUPPLEMENTARY  INFORMATION: 

Regulations  Schedule  for  1998 

On  March  20,  1998,  the  Service 
published  in  the  Federal  Register  (63 
FR  13748)  a  proposal  to  amend  50  CFR 
part  20.  The  proposal  dealt  with  the 
establishment  of  seasons,  limits,  and 
other  regulations  for  migratory  game 
birds  under  §§20.101  through  20.107. 
20.109,  and  20.110  of  subpart  K.  On 
May  29,  1998,  the  Service  published  in 
the  Federal  Register  (63  FR  29518)  a 
second  document  providing 
supplemental  proposals  for  early-  and 
late-season  migratory  bird  hunting 
regulations  fi-ameworks  and  the 
proposed  regulatory  alternatives  for  the 
1998-99  duck  hunting  season.  The  May 
29  supplement  also  provided  detailed 
information  on  the  1998-99  regulatory 
schedule  and  announced  the  Service 


Migratory  Bird  Regulations  Committee 
and  Flyway  Council  meetings. 

On  June  25, 1998,  the  Service  held  a 
public  hearing  in  Washington,  DC,  as 
announced  in  the  March  20  and  May  29 
Federal  Register  to  review  the  status  of 
migratory  shore  and  upland  game  birds. 
The  Service  discussed  hunting 
regulations  for  these  species  and  for 
other  early  seasons.  On  July  17,  1998, 
the  Service  published  in  the  Federal 
Register  (63  FR  38700)  a  third  document 
specifically  dealing  with  proposed 
early-season  frameworks  for  the  1998- 
99  season.  The  July  17  supplement  also 
established  the  final  regulatory 
alternatives  for  the  1998-99  duck 
hunting  season  for  all  States  except 
Alabama,  Arkansas,  Kentucky, 
Louisiana,  Mississippi,  and  Tennessee. 
On  August  5, 1998,  the  Service 
published  in  the  Federal  Register  (63 
FR  41926)  a  fourth  document  dealing 
specifically  with  the  final  regulatory 
alternatives  for  the  1998-99  duck 
hunting  season  for  the  States  of 
Alabama,  Arkansas,  Kentucky, 
Louisiana,  Mississippi,  and  Tennessee. 
The  Service  will  publish  a  rulemaking 
establishing  final  fi-ameworks  for  early- 
season  migratory  bird  hunting 
regulations  for  the  1998-99  season  in 
late  August. 

On  August  6, 1998,  the  Service  held 
a  public  hearing  in  Washington,  DC,  as 
announced  in  the  March  20,  May  29, 
and  July  17  Federal  Register,  to  review 
the  status  of  waterfowl.  This  document 
deals  specifically  with  proposed 
frameworks  for  the  late-season 
migratory  bird  hunting  regulations.  It 
will  lead  to  final  fi-ameworks  from 
which  States  may  select  season  dates, 
shooting  hours,  areas,  and  fimits.  The 
Service  has  considered  all  pertinent 
comments  received  through  August  6, 
1998,  in  developing  this  document.  In 
addition,  new  proposals  for  certain  late- 
season  regulations  are  provided  for 
public  comment.  Comment  periods  are 
specified  above  under  DATES.  The 
Service  will  publish  final  regulatory 
frameworks  for  late-season  migratory 
game  bird  hunting  in  the  Federal 
Register  on  or  about  September  25, 
1998. 

Presentations  at  Public  Hearing 

The  Service  presented  a  report  on  the 
status  and  harvest  of  waterfowl.  This 
report  is  briefly  reviewed  below  as  a 
matter  of  public  information,  and  is  a 
summary  of  information  contained  in 
the  "Status  of  Waterfowl  and  Fall  Flight 
Forecast"  and  the  "Preliminary 
Estimates  of  Waterfowl  Harvest  and 
Hunter  Activity  in  the  United  States 
During  the  1997  Hunting  Season" 
reports. 


Most  goose  and  swan  populations  in 
North  America  remain  numerically 
sound  and  the  size  of  most  fall  flights 
will  be  similar  to  those  of  last  year.  Nine 
of  the  28  populations  of  geese  and 
swans  we  report  on  appear  to  have 
decreased  since  last  year,  7  appear  to 
have  increased,  7  appear  to  have 
changed  little,  and  no  comparisons  were 
possible  for  the  remaining  5.  Spring 
estimates  of  several  Canada  goose 
populations  that  nest  near  Hudson  Bay 
declined  this  year;  the  declines  may  be 
at  least  partly  an  artifact  of  survey 
timing.  Forecasts  for  production  of 
young  in  1998  varied  regionally  based 
largely  on  spring  weather  and  habitat 
conditions.  Generally,  spring  phenology 
was  earlier  than  normal  in  northern 
Quebec  and  the  Hudson  Bay  Lowlands, 
which  should  result  in  greater-than- 
average  rate  of  production  for  geese 
nesting  there.  In  most  areas  of  the 
central  and  western  Arctic,  and  along 
the  west  coast  of  Alaska,  average 
production  is  expected  &x)m  nesting 
geese  and  swans.  In  the  interior  of 
Alaska,  a  mild  spring  with  minimal 
flooding  should  lead  to  better-than- 
average  production.  Habitat  conditions 
for  nesting  geese  deteriorated  in  much 
of  southcentral  Canada  since  last  spring, 
but  they  remained  mostly  favorable  in 
eastern  Canada  and  much  of  the 
contiguous  U.S. 

The  1998  estimate  of  total  ducks  in 
the  traditional  s\ir\ey  area  was  39.1 
million  birds,  an  8%  decrease  (P  <  0.01) 
ft-om  1997  but  still  20%  higher  (P  < 
0.01)  than  the  long-term  average.  The 
estimate  for  mallards  [Anas 
platyrhynchos]  was  9.6  million,  a  value 
similar  (P  =  0.49)  to  that  of  last  year. 
Abundances  of  green- winged  teal  {Anas 
crecca],  northern  shovelers  [A. 
clypeata),  northern  pintails  [A.  acuta), 
and  scaup  [Aythya  affinis  and  A.  mania 
combined)  decreased  (P  <  0.04)  from 
levels  observed  in  1997.  Estimates  for  7 
of  the  10  principal  duck  species  were 
above  (P  <  0.04)  their  respective  long- 
term  averages,  but  northern  pintail  and 
2  scaup  species  (combined)  remained 
below  their  averages  (P  <  0.01).  The 
number  of  ponds  in  May  (4.6  million) 
was  38%  lower  (P  <  0.01)  than  last  year, 
and  6%  lower  (P  =  0.06)  than  the  long- 
term  average.  In  eastern  areas  of  Canada 
and  the  U.S.,  the  number  of  total  ducks 
was  similar  (P  =  0.74)  to  that  of  last  year 
and  to  the  1995-97  average  (P  =  .0.85). 
Habitats  in  the  eastern  survey  area  were 
somewhat  drier  than  last  year,  but 
conditions  remained  favorable  for 
waterfowl  production.  The  preliminary 
estimate  of  the  total-duck  fall-flight 
index  is  84  million  birds,  compared  to 
92  million  last  year.  The  fall  flight  is 
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predicted  to  include  11.7  million 
mallards,  18%  lower  (P  <  0.01)  than  the 
estimate  of  14.4  million  in  1997. 

During  the  1997-98  hunting  season, 
both  the  number  of  duck  stamps  sold 
and  {)articipation  by  hunters  increased 
for  the  fifth  consecutive  year.  Hunter 
participation  differed  among  Flyways, 
with  the  largest  increases  in  recent  years 
occiuring  in  the  Mississippi  and  Central 
Flyways.  In  the  Atlantic  and  Pacific 
Flyways,  hunters  numbers  have  not 
increased  appreciably  in  the  last  decade. 
Overall,  himter  nimibers  remain  well 
below  the  highs  observed  during  the 
early  1970s. 

The  number  of  days  that  hunters 
participated  in  hunting  increased  in  all 
Flyways  last  year.  In  the  Mississippi 
and  Central  Flyways  the  number  of 
hunter-days  approached  historical 
record  highs.  The  seasonal  success  of 
hunters  during  the  1997-98  hunting 
season  was  very  similar  to  that  of  the 
previous  hunting  season.  Record  hunter 
success  occurred  in  the  Mississippi  and 
Central  Flyways.  On  the  average,  the 
hunters  that  participated  in  duck 
hunting  the  last  few  years  have  killed 
more  ducks  than  did  himters 
historically. 

Overall  duck  harvest  increased  15%. 
The  number  of  ducks  harvested  during 
the  1997-98  hunting  season  was  similar 
to  the  numbers  that  were  harvested 
during  the  early  1970s.  The  increased 
harvest  during  the  last  few  years  is  a 
reflection  the  more  liberal  hunting 
seasons  offered  and  the  increased  duck 
abundance  resulting  from  the  improved 
water  availabiUty  and  habitat  conditions 
that  occurred  in  the  prairie-pothole  area. 
Of  the  five  species  of  ducks  that  are 
most  important  in  the  bag,  in  order  of 
importance;  the  number  of  mallards 
harvested  increased  11%;  the  number  of 
green- winged  teal  increased  34%;  the 
number  of  gadwall  increased  6%;  the 
number  of  wood  ducks  increased  18%; 
and  the  number  of  blue- winged  teal  was 
similar  to  the  1996-97  harvest. 

The  harvest  of  geese  last  year  was 
similar  to  that  of  the  previous  year. 
Steady  increases  in  goose  harvests  over 
the  last  decade  largely  reflect  the 
increased  numbers  of  resident  or  giant 
Canada  geese,  although  increases  in 
other  populations  of  Canada  geese  and 
other  goose  species,  including  snow 
geese,  have  occurred.  The  historical 
decline  in  gpose  harvest  in  the  Atlantic 
Flyway  is  a  reflection  of  the  poor  status 
of  the  Atlantic  Population  of  Canada 
Geese.  In  the  United  States,  the  number 
of  Canada  geese  harvested  last  year  was 
similar  to  the  1996-97  hunting  season. 
Snow  goose  harvest  increased  6%  fiiam 
1996-97. 


The  number  of  young  per  adult  in  the 
harvest  serves  as  an  indicator  of 
reproductive  success.  Harvest  age  ratios 
of  mallards  increased  from  1.06  in  1996 
to  1.20  in  1997.  The  age  ratios  of  most 
ducks  increased  in  1997,  suggesting 
improved  production.  A  substantial 
increase  from  0.86  to  1.47  was  noted  for 
the  black  duck.  Slight  decreases  were 
noted  for  redhead  ducks  and 
canvasbacks.  Age  ratios  of  most  goose 
populations  were  higher  in  1997  than  in 
1996,  except  Ross',  white-fronted  geese, 
and  Pacific  brant  experienced  decreased 
age  ratios. 

Review  of  Comments  Received  at  Public 
Hearing 

One  individual  presented  a  statement 
at  the  August  6, 1998,  public  hearing. 
His  comments  are  summarized  below. 

Mr.  Brad  Bales,  Oregon  Department  of 
Fish  and  Wildlife,  spoke  on  behalf  of 
the  Pacific  Flyway  Council.  He 
indicated  that  the  Council  supported 
and  appreciated  the  Service's  decision 
on  the  framework  issue  and  was  also  in 
strong  support  of  the  proposed  National 
Flyway  Council  review  of  this  issue. 
Additionally,  he  expressed  the  support 
of  the  States  of  Washington  and  Oregon 
as  well  as  the  Council  for  the  Service's 
endorsement  of  the  proposed  changes  in 
dark  goose  regulations  in  the  dusky 
Canada  goose  control  zones. 

Flyway  Council  Recommendations  and 
Written  Comments 

The  preliminary  proposed 
rulemaking,  which  appeared  in  the 
March  20  Federal  Register,  opened  the 
public-comment  period  for  late-season 
migratory  game  bird  hunting 
regulations.  The  Service  has  received 
recommendations  from  all  four  Flyway 
Councils.  Late-season  comments  are 
summarized  and  discussed  in  the  order 
used  in  the  March  20  Federal  Register. 
Only  the  niunbered  items  p>ertaining  to 
late  seasons  for  which  written 
comments  were  received  are  included. 
Flyway  Council  recommendations 
shown  below  include  only  those 
involving  changes  from  the  1997-98 
late-season  frameworks.  For  those  topics 
where  a  Coimcil  recommendation  is  not 
shown,  the  Council  supported 
continuing  the  same  frameworks  as  in 
1997-98. 

1.  Ducks 

The  categories  used  to  discuss  issues 
related  to  duck  harvest  management  are 
as  follows:  (A)  General  Harvest  Strategy, 
(B)  Framework  Dates,  (C)  Season 
Length,  (D)  Closed  Seasons,  (E)  Bag 
Limits,  (F)  Zones  and  Split  Seasons,  and 
(G)  Special  Seasons/Species 
Management.  Only  those  categories 


containing  substantial  recommendations 
are  included  below. 

A.  General  Harvest  Strategy 

Council  Recommendations:  The 
Atlantic  Flyway  Council,  the  Upper- 
Region  Regulations  Committee  of  the 
Mississippi  Flyway  Council,  the  Central 
Flyway  Council,  and  the  Pacific  Flyway 
Council  recommended  adopting  the 
"liberal"  alternative  for  the  1998-99 
duck  hunting  season. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  adoption  of  the 
"liberal"  alternative  with  a  modification 
of  the  framework  closing  date.  Specific 
details  are  discussed  in  B.  Framework 
Dates. 

The  Mississippi  Flyway  Council 
recommended  that  the  Service  or  the 
Adaptive  Harvest  Management  Working 
Group  consider:  (1)  the  definition  of  the 
blank  cells  in  the  AHM  matrix,  (2)  the 
utility  of  eliminating  the  "very 
restrictive"  regulations  package,  and  (3) 
the  utility  of  a  constraint  that  the 
regulations  package  may  change  by  no 
more  than  one  level  between 
consecutive  hiuiting  seasons. 

Seivice  Response:  In  1995,  the  Service 
embraced  the  concept  of  adaptive 
resoiu-ce  management  for  regulating 
duck  harvests  in  the  United  States.  The 
adaptive  approach  explicitly  recognizes 
that  the  consequences  of  hunting 
regulations  cannot  be  predicted  with 
certainty,  and  provides  a  framework  for 
making  objective  decisions  in  the  face  of 
that  uncertainty.  Moreover,  adaptive 
harvest  management  (AHM)  relies  on 
the  iterative  cycle  of  monitoring, 
assessment,  and  decision-making  to 
clarify  relationships  among  hunting 
regulations,  harvests,  and  waterfowl 
abundance. 

A  critical  need  for  the  successful 
implementation  of  AHM  is  a  set  of 
regulatory  alternatives  that  remain  fixed 
for  an  extended  period.  When  AHM  was 
first  implemented  in  1995,  three 
regulatory  alternatives  characterized  as 
hberal,  moderate,  and  restrictive  were 
defined  based  on  recent  regulatory 
experience.  The  1995  regulatory 
alternatives  also  were  considered  for  the 
1996  him  ting  season.  In  1997,  the 
regulatory  alternatives  were  modified  in 
response  to  requests  fix)m  the  Flyway 
Councils.  Changes  included  provisions 
for  additional  hunting  opportunity 
under  the  moderate  and  hberal 
alternatives,  as  well  as  the  addition  of 
a  very  restrictive  alternative.  For  the 
1998-99  season,  no  further  changes  in 
the  set  of  regulatory  alternatives  have 
been  made. 

To  date,  AHM  has  focused  primarily 
on  midcontinent  mallards,  but  progress 
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is  being  made  on  extending  the  process 
to  account  for  mallards  breeding 
eastward  and  westward  of  the 
midcontinent  region.  The  ultimate  goal 
is  to  develop  Fl)nvay-specific  harvest 
strategies,  which  represent  an  average  of 
optimal  strategies  for  each  mallard 
breeding  population,  weighted  by  the 
relative  contribution  of  each  population 
to  the  respective  Flyways.  Geographic 
boundaries  used  to  define  midcontinent 
and  eastern  mallards  have  been 
established,  and  mathematical  models 
of  population  dynamics  are  available  for 
predicting  regulatory  impacts. 
Investigations  regarding  the  geographic 
bounds  and  population  dynamics  of 
western  mallards  are  ongoing. 

AHM  strategies  for  1998  were  derived 
for  midcontinent  and  eastern  mallards, 
but  they  do  not  yet  allow  for  Flyway- 
specific  regulatory  choices.  The  strategy 
for  midcontinent  mallards  was  based 
on:  (1)  an  objective  to  maximize  long- 
term  harvest  and  achieve  a  population 
goal  of  8.7  miUion;  (2)  the  regulatory 
alternatives  for  1998;  and  (3)  current 
understanding  of  regulatory  impacts. 
Based  on  a  breeding  population  size  of 
10.6  million  mallards  (traditional 
surveyed  area  plus  the  Lake  States)  and 
2.5  million  [xinds  in  Prairie  Canada,  the 
optimal  regulatory  choice  for 
midcontinent  mallards  in  1998  is  the 
liberal  alternative.  The  strategy  for 
eastern  mallards  was  based  on:  (1)  an 
objective  to  maximize  long-term  harvest; 
(2)  the  regulatory  alternatives  for  1998; 
and  (3)  a  "working  model"  of 
population  dynamics.  Based  on  a 
breeding  population  size  of  1.0  million 
mallards  and  spring  precipitation  of 
11.6  inches,  the  optimal  regulatory 
choice  for  eastern  mallards  in  1998  also 
is  the  Uberal  alternative.  Therefore,  the 
Service  agrees  with  the  Flyway  Councils 
and  is  proposing  the  liberal  alternative 
for  the  1998  duck  hunting  season. 

The  framework  closing  date 
recommended  by  the  Lower-Region 
Regulations  Committee  of  the 
Mississippi  Flyway  Council  differed 
from  those  in  the  "Uberal"  alternative 
established  in  the  August  5  Federal 
Register.  The  Service's  proposal  is 
consistent  with  the  "Uberal"  alternative 
outlined  in  the  July  17  and  August  5 
Federal  Registers  and  was  supported  by 
the  other  three  Flyway  Coimcils  as  well 
as  the  Mississippi  Flyway  Council's 
Upper-Region  Regulations  Committee. 

The  Service  understands  the  desire  of 
the  Mississippi  Flyway  Council  to 
clarify  some  aspects  of  the  current  AHM 
strategies.  The  "blank  cells  in  the  AHM 
matrix"  represent  combinations  of 
mallard  population  size  and 
environmental  conditions  that  are 
insufficient  for  an  open  season  on 


mallards,  given  current  regulatory 
alternatives.  In  the  case  of  midcontinent 
mallards,  the  prescriptions  for  closed 
seasons  largely  are  a  result  of  the 
harvest  management  objective,  which 
emphasizes  population  growth  at  the 
expense  of  hunting  opportunity  when 
mallard  numbers  are  below  the  NAWMP 
goal.  The  Service  will  request  the  AHM 
working  group  to  investigate  the 
implications  of  eliminating  the  very 
restrictive  option,  and  of  constraining 
annual  changes  among  alternatives, 

B.  Framework  Dates 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  the  Service  not  allow  framework 
date  extensions  in  any  States  during  the 
1998-99  season,  and  that  the  Service 
work  with  the  National  Flyway  Council 
to  develop  a  process  and  timetable  for 
addressing  the  issue. 

The  Lower-Region  Regidations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  framework  dates 
from  October  3  to  January  31.  Any  State 
opting  for  a  framework  closiu«  later 
than  the  Sunday  nearest  January  20 
would  be  assessed  a  10%  penalty  in 
days. 

Service  Response:  In  the  August  5 
Federal  Register,  the  Service  outUned 
the  reasons  why  it  did  not  support  an 
expansion  of  the  framework  dates  at  this 
time. 

F.  Zones  and  Split  Seasons 

Written  Comments:  The  Ohio  Division 
of  Wildlife  requested  elimination  of  the 
Pymatiming  Waterfowl  Hunting  Zone  in 
Ohio  and  incorporation  of  the  affected 
area  into  the  North  Zone  beginning  in 
the  1998-99  season. 

Service  Response:  In  the  past,  himting 
seasons  in  that  portion  of  Ohio  had  to 
be  the  same  as  those  selected  forthat 
portion  of  Pennsylvania.  Beginning  this 
year,  the  Pymatiining  Area  will  no 
longer  be  included  in  the  Federal 
waterfowl  himting  frameworks  as  a 
separate  area,  and  will  be  considered 
part  of  Ohio's  North  Zone. 

G.  Special  Seasons/Species 
Management 

i.  Black  Ducks 

Council  Recommendations:  The 
Atlantic  Flyway  Coimcil  recommended 
that  the  individual  Atlantic  Flyway 
States  achieve  a  42  percent  reduction  in 
their  black  duck  harvest  during  the 
1998-99  season  compared  with  the 
1977-81  base-Une  harvest. 

Service  Response:  The  Service  agrees 
with  the  Atlantic  Flyway  Coimcil's 
recommendation  and  acknowledges  the 
Council's  concern  for  the  population 


status  of  black  ducks.  Black  duck 
populations  remain  below  the  North 
American  Wildlife  Management  Plan 
goal  and  while  the  decline  seems  to 
have  halted,  little  increase  is  evident. 
The  Service  believes  the  harvest 
restrictions  identified  in  the  1983 
Environmental  Assessment  should  be 
maintained  until  a  revised  harvest 
strategy  is  developed. 

ii.  Canvasbacks 

The  Service  continues  to  support  the 
canvasback  harvest  strategy  adopted  in 
1994.  Current  population  and  habitat 
status  suggest  that  a  daily  bag  limit  of 
1  canvasback  during  the  1998-99  season 
will  result  in  a  harvest  within  levels 
allowed  by  the  strategy. 

iii.  Pintails 

Council  Recommendations:  All  four 
Flyway  Councils  recommended  a  daily 
bag  Umit  of  1  pintail  in  the  1998-99 
hunting  season  as  prescribed  by  the 
Interim  Pintail  Harvest  Strategy. 

Service  Response:  The  Service 
concurs  with  the  recommendations. 

iv.  Scaup 

Council  recommendations:  The 
Atlantic  Flyway  Council  recommended 
a  4-bird  daily  bag  limit  for  scaup  in  the 
Atlantic  Flyway,  and  that  the  Atlantic 
Flyway  coopwrate  with  the  other  Flyway 
Councils  and  the  Service  to  develop  a 
conservation  plan  for  scaup,  to  include 
a  harvest  management  strategy. 

The  Mississippi  Flyway  Council 
recommended  that  the  Mississippi 
Flyway  cooperate  with  other  Fl)rway 
Councils  and  the  Service  to  develop  a 
harvest  management  strategy  for  scaup 
prior  to  the  1999-2000  hunting  season. 
The  Coimcil  believed  that  the  strategy 
should  address  the  criteria 
recommended  by  the  Service  in  the  July 
22, 1996  Federal  Register  (61  FR  37994) 
prior  to  changing  species  harvest 
management:  (1)  An  assessment  of  how 
the  population  responds  to  harvest  and 
environmental  conditions;  (2)  Criteria 
that  prescribe  when  regulations  should 
be  changed;  (3)  The  levels  of  changes  in 
regulations  that  will  be  considered  (e.g., 
ranges  of  bag  limits  and  season  lengths); 
and  (4)  Considerations  for  determining 
the  efficacy  of  the  harvest  strategy.  The 
Council  fujther  recommended  that  the 
Service  take  the  lead  to  coordinate 
strategy  development.  The  Council 
beUeved  that  this  is  the  highest  priority 
of  the  new  species-specific  management 
issues  for  consideration  in  developing 
1999-2000  duck  hunting  regulation 
packages. 

The  Central  Flyway  Council 
recommended  no  change  in  scaup 
regulations  for  the  1998-99  hunting 
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season  and  suggested  that  the  Service 
establish  a  study  group  of  MBMO 
biologists  and  a  representative  from 
each  of  the  four  Flyways  to  develop  a 
draft  Scaup  Harvest  Management 
Strategy  prior  to  the  spring  1999  Fljrway 
Technical  Committee  meetinss. 

The  Pacific  Flyway  Council 
recommended  no  internal  bag 
restrictions  on  scaup  in  the  Pacific 
Flyway  for  the  1998-99  hunting  season. 
Further  the  Council  offered  their 
assistance  to  a  cooperative  effort  to 
investigate  causes  of  the  decline  in 
scaup  populations  while  noting  the 
harvest  in  the  Pacific  Flyway  was  small 
relative  to  other  Flyways. 

Service  Response:  The  Service 
supports  the  Flyway  Councils' 
recommendations  for  scaup  himting 
regulations.  However,  the  Service 
remains  concerned  about  the  declining 
trend  in  the  size  of  the  scaup  breeding 
population  and  beUeves  that  substantial 
reductions  in  himting  opportunity  may 
soon  be  necessary.  The  Service  intends 
to  cooperate  with  the  Flyway  Councils 
in  an  effort  to  develop  a  strategy  for 
guiding  scaup  hunting  regulations 
begiiming  in  1999.  This  strategy  will 
build  upon  finriings  of  a  status  report  oh 
scaup  that  the  Service  currently  is 
preparing. 

4.  Canada  Geese 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
the  Service  not  open  the  regular  hunting 
season  on  Atlantic  Population  (AP) 
Canada  geese  during  the  1998-99 
season.  However,  the  Coimcil 
recommended  that  the  Service  adopt  a 
regular  season  on  the  newly  defined 
North  Atlantic  Population  of  Canada 
geese.  The  Dew  regular  season  would  be 
offered  in  Maine,  New  Hampshire, 
Rhode  Island,  and  portions  of 
Massachusetts  (Coastal  and  Central 
Zones),  Connecticut  (except  for  Hartford 
and  Litchfield  Coimties  west  of  the 
Coimecticut  River),  and  New  York  (Long 
Island  Zone)  and  would  consist  of  a  40- 
day  season  with  a  2-bird  daily  bag  limit 
between  October  1  and  December  15 
(December  31  in  New  York's  Long 
Island  Zone).  The  Council  also 
recommended  that  New  York  be 
permitted  to  change  the  boundary  of 
their  regular  Canada  goose  season  in 
western  New  York  (portions  of  Genesee, 
Niaeara,  and  Wyoming  Counties). 

The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Coimcil  recommended  that  the  1998 
regular  goose  season  opening  date  be  as 
early  as  September  19  throughout 
Midiigan.  The  Committee  also 
recommended  several  changes  in 
Canada  goose  quotas,  season  lengths, 


etc.,  based  on  population  status  and 
population  management  plans  and 
programs. 

The  Central  Flyway  Council  made 
several  recommendations  on  goose 
frameworks.  In  the  East  Tier,  the 
Council  recommended  a  Canada  goose 
(or  any  other  goose  species  except  light 
geese  and  white-fit)nted  geese)  season  of 
93  days  with  a  daily  bag  limit  of  3. 
Outside  framework  dates  would  be  the 
Saturday  nearest  October  1  (Oct.  3, 
1998)  and  the  Sunday  nearest  February 
15  (Feb.  14, 1999).  The  Council  further 
recommended  that  the  boundary 
between  Nebraska's  East  and  West  Units 
be  modified  and  that  Southwest  and 
Northwest  Dark  Goose  Hunt  Units  be 
established  in  Nebraska.  In  the  West 
Tier,  the  Council  recommended  dark 
goose  outside  framework  dates  of  the 
Saturday  nearest  October  1  (October  3, 
1998)  and  the  Sunday  nearest  February 
15  (February  14, 1999),  with  a  daily  bag 
and  possession  limits  of  4  and  12, 
respectively.  In  the  western  goose  zone 
of  "Texas,  the  Council  recommended  a 
daily  bag  limit  of  4  Canada  geese  and  1 
white-fronted  goose  and  a  possession 
limit  of  14,  including  no  more  than  12 
Canada  geese  and  2  white- fronted  geese. 
The  Council  further  recommended  an 
expansion  of  New  Mexico's  Middle  Rio 
Grande  Valley  dark  goose  zone  to 
include  Valenda  and  the  remainder  of 
Socorro  Counties. 

Written  Comments:  The  Michigan 
Department  of  Natural  Resources 
disagreed  with  the  Service's  reduction 
in  the  daily  bag  limit  of  Canada  geese 
from  2  birds  to  1  in  the  South  Zone 
during  the  last  2  days  of  their  proposed 
early-opening  regular  Canada  goose 
season,  which  would  coincide  with  the 
first  two  days  of  the  duck  season,  stating 
that  this  change  is  unnecessarily 
restrictive  to  hunters. 

The  Maryland  Wildlife  Advisory 
Commission  expressed  concerns  for  the 
problem  of  crop  losses  on  the  State's 
Eastern  Shore,  caused  by  too  many 
Canada  geese  and  the  lack  of  a  hunting 
season.  Also,  they  cite  the  lack  of  winter 
foods  for  geese  since  there  is  no  longer 
an  economic  incentive  to  make  food 
available.  The  Commission 
recommended  consideration  of  a 
hunting  season  on  the  Atlantic 
Population  of  Canada  geese  as  soon  as 
thegeese  can  withstand  it  biologically. 

The  Pacific  Flyway  Coimcil 
recommended  that  the  bag  limit  for  dark 
geese  be  increased  from  3  to  4  in  the 
Oregon  and  Washington  Special  Goose 
Management  Area  for  both  the  regular 
and  Special  late  seasons.  The  Council 
also  recommended  that  this  limit 
include  no  internal  restrictions  on 
cackling  Canada  geese.  In  addition,  the 


Council  recommended  that  a  i>ortion  of 
Grays  Harbor  County,  Washington, 
south  of  U.S.  highway  12  and  east  of 
U.S.  highway  101,  l>e  added  to  the 
Washington  Special  Goose  Management 
Area. 

Service  Response:  The  Service 
supports  the  Atlantic  Flyway's  request 
to  adopt  a  regular  season  on  the  North 
Atlantic  Population  of  Canada  geese  in 
the  areas  described.  Monitoring  and 
assessment  programs  specified  in  the 
newly  developed  interim  management 
plan,  1998-2000,  appear  to  be  adequate 
to  determine  the  status  of  this 

Eopulation  and  evaluate  the  impacts  of 
unting.  Breeding  surveys  in  Labrador 
indicate  that  this  population  currently 
exceeds  the  population  goal  stipulated 
in  the  management  plan.  The  harvest 
strategy  in  the  plan  has  targeted  a  range 
of  harvest  rates  to  be  achieved  under 
each  regulatory  alternative.  The 
"moderate"  alternative  recommended 
seems  to  be  appropriate  at  this  time.  The 
Service  encourages  further  development 
of  the  management  plan  during  the 
interim  period  to  include  the  addition  of 
portions  of  Newfoundland  and  Quebec 
in  the  breeding  survey  database  and  to 
expand  the  banding  program  beyond 
Prince  Edward  Island  to  late-summer 
staging  areas  in  Newfoundland  and 
Labrador.  This  information  will 
facilitate  up>dating  the  population  goal 
and  improve  harvest-rate  estimates.  The 
Service  appreciates  the  efforts  of  the 
Coimcil  and  its  Technical  Section  to 
delineate  and  improve  the  management 
of  this  population. 

The  Service  recognizes  the  problems 
related  to  a  closed  hunting  season  on 
the  Atlantic  Population  but  maintains 
that  the  recovery  to  acceptable  numbers 
must  be  sustained  into  the  future.  The 
good  production  recorded  on  the 
breeding  grounds  in  1997  and  1998  will 
greatly  spteed  the  recovery  and  is 
encouraging  news.  A  regular  season 
harvest  of  .AJP  Canada  geese  will  be 
considered  when  the  breeding 
population  index  indicates  a  sustained 
recovery  and  exceeds  60,000  pairs.  Until 
then,  no  additional  harvest  is  prescribed 
in  any  or  portions  of  its  range  that  might 
slow  or  jeopardize  its  recovery  to 
objective  levels. 

The  Service  concurs  with  the 
boundary  modification  to  New  York's 
regular  Canada  goose  season  in  the 
western  hunt  area. 

Regarding  the  Michigan  proposal,  the 
Service  believes  that  this  change  will 
assist  in  accomplishing  the  Mississippi 
Flyway  Council's  harvest-management 
objectives  for  this  himting  season  to 
reduce  the  harvest  of  Mississippi  Valley 
Population  Canada  geese  and  not 
increase  the  harvest  of  the  Southern 
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James  Bay  Population.  The  season  will 
still  provide  additional  opportiinity. 
with  the  earlier  opening  and  retention  of 
the  2-bird  daily  bag  limit  for  most  of  the 
season,  to  harvest  Canada  geese  from  the 
State's  burgeoning  resident  goose 
populations. 

The  Service  concurs  with  the  Central 
Flyway's  request  for  expansion  of 
Canada  goose  seasons  in  the  east  tier. 
However,  this  expansion  would  include 
a  liberalization  for  Eastern  Prairie 
Population  (EPP)  of  Canada  geese  in  a 
small  portion  of  Grant  County,  South 
Dakota.  The  Service  believes  that 
restrictions  for  EPP  that  have  been  put 
into  effect  this  year  in  the  Mississippi 
Flyway  should  also  apply  to  this  area. 
Historically,  this  area  accoimted  for 
about  5%  of  the  EPP  recoveries,  but  has 
declined  to  1.5%  in  recent  years.  Neck- 
collar  observations  also  indicate  that  the 
majority  of  EPP  geese  do  not  use  this 
area  until  after  December  1.  To  address 
the  status  of  these  EPP  geese,  the 
Service  proposes  a  bag  limit  of  3  birds 
until  November  30,  and  1  bird  thereafter 
for  this  area  (Power  Plant  Area)  in  Grant 
County,  South  Dakota.  This  would  be  a 
reduction  from  the  2-bird  daily  bag  limit 
last  year. 

Regarding  the  Central  Flyway 
Council's  reconunendation  for  a 
boundary  modification  in  Nebraska,  the 
Service  concurs  with  the 
recommendation. 

Regarding  the  Central  Flyway 
Council's  recommendations  in  the  West 
Tier,  the  Service  concurs  with  the       , 
recommendation  for  a  change  in  the 
framework  closing  date  for  dark  geese 
from  January  31  to  the  Sunday  nearest 
February  15;  however,  the  Service  does 
not  support  the  change  in  the 
possession  limit  from  twice  to  three 
times  the  daily  bag  limit.  The  Service 
maintains  a  general  practice  of  setting 
possession  limits  for  all  migratory  game 
birds  as  twice  the  daily  bag  limit 
throughout  the  conterminous  U.S.,  with 
the  only  exceptions  for  light  geese  and 
under  certain  circumstances  for  Canada 
geese,  where  harvest  quotas  are  in  place. 
Attempts  to  encourage  hunter 
participation  by  increasing  possession 
limits  have  not  been  shown  to  be 
effective  and  changes  in  the  general 
approach  of  altering  possession  limits 
would  result  in  law  enforcement 
concerns.  The  Service  does  support  the 
expansion  of  New  Mexico's  Middle  Rio 
Grande  Valley  dark  goose  zone. 

The  Service  concurs  with  the  Pacific 
Flyway  Council  recommendations. 

C.  Late  Seasons 

Council  Recommendations:  The 
Lower-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 


recommended  that  the  Service  work 
closely  with  the  Council's  Technical 
Section  in  evaluating  the  ciunulative 
effects  that  special  seasons  may  have  on 
non-target  populations. 

Service  Response:  The  Service 
concurs  and  will  work  with  the 
Council's  Technical  Section  to  assess 
the  cumulative  effects  of  special 
seasons. 

5.  White- fronted  geese 

Council  Recommendations:  The 
Central  Flyway  Council 
recommendations  regarding  dark  geese 
in  the  WeS  Tier  involve  white-fronted 
geese  (see  item  4.  Canada  Geese).  For 
the  East  Tier,  the  Council  recommended 
a  season  of  72  days,  with  a  daily  bag 
limit  of  2  white-fronted  geese  or  a 
season  of  86  days  with  a  daily  bag  limit 
of  1  white-fronted  goose. 

Service  Response:  The  Service 
concurs  with  the  reconmiendation. 

7.  Snow  and  Ross'  Geese 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
an  increase  in  the  daily  bag  limit  to  15, 
a  possession  limit  of  45,  and  allowing 
shooting  one-half  hour  after  sunset  and 
the  use  of  electronic  calling  devices 
when  other  seasons  are  closed.  The 
Council  requests  that  these  changes  in 
basic  regiilations  be  implemented  as 
soon  as  legally  possible. 

The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  liberalization  of 
daily  bag  limits,  possession  limits, 
tagging  requirements,  shooting  hours, 
and  hunting  methods  (electronic  calls 
and  unplugged  guns)  for  Ught  geese, 
following  the  close  of  the  other 
waterfowl  seasons  in  an  area  to  help 
reduce  the  population  size  of  snow 
geese. 

The  Central  Flyway  Council 
recommended  a  light  goose  himting 
season  of  107  days,  with  a  daily  bag 
limit  of  20  and  a  possession  limit  of  80. 
The  Council  also  recommended  no  limit 
on  the  number  of  splits  or  zones  within 
a  season.  For  the  Rainwater  Basin  area 
of  Nebraska,  the  Coimcil  recommended 
that  the  Service  eliminate  the  use  of 
refuges  and  alternate-day  hunting  for 
snow  geese  during  the  spring  migration 
period.  The  Council  furUier 
recommended  that  the  Service  develop 
a  proposed  rule  to  amend  the  portions 
of  50  CFR  part  20  pertaining  to  the 
methods  of  taking  Hght  geese.  This 
proposal  would  include  the  use  of 
electronic  calls,  live  decoys  and  other 
techniques  in  the  Central  Flyway  States 
during  regular  hunting  seasons  when 
other  seasons  are  closed  and  prior  to 
March  10,  with  the  goal  of  having  those 


changes  in  place  prior  to  the  beginning 
of  the  1999-2000  light  goose  season. 

Service  Response:  The  Service 
concurs  with  the  recommendation  for  a 
change  in  the  daily  bag  limit  for  light 
geese  from  10  to  20;  but  does  not 
support  the  recommended  change  in  the 
possession  limit  from  40  to  80.  Upon 
review,  the  Service  believes  that 

{>ossession  limits  for  light  geese  are  no 
onger  a  useful  management  tool  and 
Eroposes  to  eliminate  the  possession 
mit. 

The  Service  does  not  support  the 
recommendation  for  use  of  unlimited 
splits  during  light  goose  seasons.  In 
1997,  the  Service  flowed  an  increase 
from  2  to  3  season  segments  for  geese  in 
all  four  Flyways.  This  increase  resulted 
in  a  more  consistent  use  of  split-season 
options  among  all  Flyways.  in  addition, 
within  any  established  season,  a  State 
may  also  designate  certain  days  as  non- 
hunt  days,  if  that  h\mt  strategy  is 
desired.  Tlie  use  of  zoning  for  light 
geese  remains  a  management  tool  that  is 
currently  not  contained  by  specific 
guidelines  for  use  by  a  State.  The 
Service  believes  that  the  current  ability 
to  divide  a  107-day  season  into  3 
segments  with  the  unlimited  use  of 
zones  provides  adequate  flexibility  for 
States  to  set  seasons  for  light  geese. 
Ilie  Service  does  not  support  the 
Central  Flyway  Coundl's  proposal  to 
eliminate  the  use  of  refuges  and 
alternate  day  hunting  for  light  geese 
during  the  spring  migration  period  in 
Nebraska's  Rainwater  Basin  area.  The 
Service  continues  to  have  concerns 
about  potential  negative  impacts  on 
other  migratory  birds  caused  by  light 
goose  himting  during  this  period.  The 
Council's  current  proposal  would  result 
in  a  termination  of  the  expei;^mental 
late- winter  hunting  strategy  and 
evaluation  proposed  by  the  Coimcil  in 
1997  and  supported  by  the  Service.  The 
Service  supports  continuation  of  the 
experimental  approach  initiated  in 
February,  1998,  in  order  to  evaluate  the 
impacts  of  snow  goose  hunting  on 
northern  pintails,  white-fronted  geese, 
and  snow  geese  and  to  investigate  the 
influence  of  hunting  on  the  incidence  of 
avian  cholera.  The  Service  is  prepared 
to  cooperate  with  the  Nebraska  Game 
and  Parks  Commission  to  develop  a 
mutually  acceptable,  multi-year 
experimental  approach  to  hunting  snow 
geese  in  this  internationally  significant 
migration  area.  Information  gained  from 
this  experiment  is  critical  to  the 
development  of  a  strategy  that  will 
contribute  to  reducing  the  abundance  of 
the  mid-continent  snow  goose 
population  while  minimizing  the 
negative  impacts  to  other  migratory 
birds  of  concern.  The  Council's  current 
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proposal  contains  no  evaluation 
component  and  could  concentrate  birds 
even  more  than  the  experimental 
approach,  contrary  to  the  Council's  and 
Service's  objective  of  reducing  snow 
goose  concentrations  in  the  area. 

Further,  the  Service  does  not  support 
the  recommendation  to  hunt  snow  geese 
after  sunset  because  of  the  problems 
involving  incidental  take  of  non-target 
species,  retrieving  crippled  or  downed 
birds,  disturbance  to  roosting  sites  for 
other  waterfowl,  and  potential  safety 
problems  created  by  the  increasing 
darkness. 

The  Service  acknowledges  the 
Coimcils'  requests  that  would  require  a 
cheinge  in  the  basic  regulation  contained 
in  the  50  Code  of  Federal  Regulations 
part  20.  Such  changes  are  beyond  the 
scope  of  annual  regulation  changes 
addressed  in  this  document.  In  the 
coming  year,  the  Service  will  consider 
this  request  and  wrill  explore 
opportunities  to  initiate  a  process  to 
evaluate  changes  in  the  basic 
regulations  for  the  hunting  of  light  geese 
when  other  seasons  are  closed,  if  staff 
time  becomes  available. 

Public  Comment  Invited 

The  Service  intends  that  adopted  final 
rules  be  as  responsive  as  possible  to  all 
concerned  interests  and  wants  to  obtain 
the  comments  and  suggestions  from  all 
interested  parties,  as  well  as  other 
governmental  agencies.  Such  comments, 
and  any  additional  information 
received,  may  lead  to  final  regulations 
that  difiier  from  these  proposals. 
However,  special  circumstances 
involved  in  the  establishment  of  these 
regulations  limit  the  amount  of  time  the 
Service  can  allovv  for  public  comment. 
Specifically,  two  considerations 
compress  the  time  in  which  the 
rulemaking  process  must  operate:  (1)  the 
need  to  establish  final  rules  at  a  point 
early  enough  in  the  summer  to  allow 
affected  State  agencies  to  appropriately 
adjust  their  licensing  and  regulatory 
mechanisms;  and  (2)  the  imavailability, 
before  mid-)ime,  of  specific,  reliable 
data  on  this  year's  status  of  some 
waterfowl  and  migratory  shore  and 
upland  game  bird  populations, 
llierefore,  the  Service  believes  allowing 
comment  periods  past  the  dates 
specified  is  contrary  to  public  interest 

E.0. 12866  requires  each  agency  to 
write  regulations  that  are  easy  to 
understand.  The  Service  invites 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 


format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  Is  the 
description  of  the  rule  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  preamble  helpful  in  xuiderstanding 
the  proposed  rule?  What  else  could  the 
Service  do  to  make  the  rule  easier  to 
understand? 

Send  a  copy  of  any  comments  that 
concern  how  this  rule  could  be  made 
easier  to  understcmd  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior.  Room  7229, 1849  C  Street, 
N.W.,  Washington,  D.C.  20240. 
Comments  may  also  be  e-mailed  to: 
ExsecQios.doi.gov. 

Comment  Pnicedure 

It  is  the  policy  of  the  Department  of 
the  Interior  to  afford  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process,  whenever  practical. 
Accordingly,  interested  persons  may 
participate  by  submitting  written 
comments  to  the  Chief,  MBMO,  at  the 
address  listed  under  the  caption 
ADDRESSES.  The  pubUc  may  inspect 
comments  during  normal  business 
hours  at  the  Service's  office  address 
Usted  under  the  caption  ADDRESSES.  The 
Service  will  consider  all  relevant 
comments  received  and  will  try  to 
acknowledge  received  comments,  but 
may  not  provide  an  individual  response 
to  each  conunenter. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplemental.  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Himting  of  Migratory  Birds  (FSES  88- 
14),"  filed  with  EPA  on  June  9, 1988. 
The  Service  published  a  Notice  of 
Availability  in  the  June  16, 1988, 
Federal  Rc^ster  (53  FR  22582).  The 
Service  published  its  Record  of  Decision 
on  Augiist  18, 1988  (53  FR  31341). 
However,  this  programmatic  dociunent 
does  not  prescribe  year-specific 
regulations;  those  are  developed 
annually.  The  annual  regulaticxis  and 
options  are  being  considered  in  the 
Environmental  Assessment,  "Waterfowl 
Hunting  Regulations  for  1998."  Copies 
of  these  documents  are  available  from 
the  Service  at  the  address  indicated 
under  the  caption  ADDRESSES. 

Endangered  Species  Act  Considerations 

As  in  the  past,  the  Service  will  design 
hunting  regulations  to  remove  or 
alleviate  chances  of  confUct  between 
migratory  game  bird  hunting  seasons 


and  the  protection  and  conservation  of 
endangered  and  threatened  species. 
Consultations  are  presently  under  way 
to  ensure  that  actions  resulting  from 
these  regulatory  proposals  will  not 
likely  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  their  critical 
habitat.  Findings  from  these 
consultations  v\rill  be  included  in  a 
biological  opinion  and  may  cause 
modification  of  some  regulatory 
measures  proposed  in  this  dociunent. 
The  final  frameworks  will  reflect  any 
modifications.  The  Service's  biological 
opinions  resulting  from  its  Section  7 
consultation  are  public  documents  and 
will  be  available  for  public  inspection  in 
the  Service's  Division  of  Endangered 
Species  and  MBMO,  at  the  address 
indicated  under  the  caption  ADDRESSES. 

Regulatory  Flexibility  Act 

In  the  March  20. 1998.  Federal 
Register,  the  Service  reported  measures 
it  took  to  comply  with  requirements  of 
the  Regulatory  Flexibility  Act  One 
measure  was  to  update  the  1996  Small 
Entity  Flexibility  Analysis  (Analysis) 
documenting  the  significant  beneficial 
economic  effect  on  a  substantial  number 
of  small  entities.  The  1996  Analysis 
estimated  that  migratory  bird  himters 
would  spend  between  $254  and  $592 
million  at  small  businesses.  The  Service 
has  updated  the  1996  Analysis  %vith 
information  from  the  1996  National 
Hunting  and  Fishing  Survey. 
Nationwide,  the  Service  now  estimates 
that  migratory  bird  hunters  will  ^wnd 
between  $429  and  $1,084  million  at 
small  businesses  in  1998.  Copies  of  the 
1998  Analysis  are  available  from  the 
Office  of  Migratory  Bird  Management. 

Executive  Order  (E.O.)  12888 

This  proposed  rule  is  economically 
significant  and  will  be  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  under  E.O.  12866. 

Paperwork  Reduction  Act 

The  Service  examined  these  proposed 
regulations  under  the  Paperwork 
Reduction  Act  of  1995,  "Hie  various 
recordkeeping  and  reporting 
requirements  imposed  under  regulations 
established  in  50  CFR  Part  20,  Subpart 
K,  are  utilized  in  the  formulation  of 
migratory  game  bird  hunting 
regulations.  OMB  has  approved  these 
information  collection  requirements  and 
assigned  clearance  number  1018-0015 
(expires  08/31/1998).  The  renewal 
clearance  packet  for  this  information 
collection  was  submitted  to  OMB  on 
July  22, 1998.  The  Service  may  not 
conduct  or  sponsor,  and  a  person  is  not 
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required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number. 

Unfunded  Mandates  Reform  Act 

The  Service  has  determined  and 
certifies  in  compliance  with  the 
requirements  of  the  Unfunded  Mandates 
Act.  2  U.S.C.  1502  et  seq.,  that  this 
proposed  rulemaking  will  not  impose  a 
cost  of  $100  million  or  more  in  any 
given  year  on  local  or  State  government 
or  private  entities. 

Civil  Justice  Reform — Executive  Order 
12988 

The  Department,  in  promulgating  this 
proposed  rule,  has  determined  that 
these  regulations  meet  the  appUcable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Takings  Implication  Assessment 

In  accordance  with  Executive  Order 
12630,  these  rules,  authorized  by  the 
Migratory  Bird  Treaty  Act,  do  not  have 
significant  takings  implications  and  do 
not  affect  any  constitutionally  protected 
property  rights.  These  rules  will  not 
result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property.  In  fact,  these  rules  allow 
hunters  to  exercise  privileges  that 
would  be  otherwise  unavailable;  and, 
therefore,  reduce  restrictions  on  the  use 
of  private  and  public  property. 

Federalism  Effects 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal  government 
has  been  given  responsibility  over  these 
species  by  the  Migratory  Bird  Treaty 
Act.  The  Service  annually  prescribes 
frameworks  from  which  the  States  make 
selections  and  employs  guidelines  to 
establish  special  regulations  on  Federal 
Indian  reservations  and  ceded  lands. 
This  process  preserves  the  ability  of  the 
States  and  Tribes  to  determine  which 
seasons  meet  their  individual  needs. 
Any  State  or  Tribe  may  be  more 
restrictive  than  the  Federal  frameworks 
at  any  time.  The  frameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Flyway  Councils. 
This  allows  States  to  participate  in  the 
development  of  frameworks  from  which 
they  will  make  selections,  thereby 
having  an  influence  on  their  own 
regulation.  These  rules  do  not  have  a 
substantial  direct  e^ect  on  fiscal 
capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordance  with  Executive  Order  12612, 
these  regulations  do  not  have  significant 
federalism  effects  and  do  not  have 


sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Govemment-to-Govemment 
Relationship  with  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Govemments"  (59  FR  22951)  and  512 
DM  2,  we  have  evaluated  possible 
effects  on  Federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  effects. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1998-99  himting 
season  are  authorized  under  16  U.S.C. 
703-712  and  16  U.S.C.  742  a-j. 

Dated:  August  18, 1998. 
Stephen  C.  Saunders, 
Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

Proposed  Regulations  Frameworks  for 
1998-99  Late  Hunting  Seasons  on 
Certain  Migratory  Game  Birds. 

Pursuant  to  the  Migratory  Bird  Treaty 
Act  and  delegated  authorities,  the 
Department  has  approved  frameworks 
for  season  lengths,  shooting  hours,  bag 
and  possession  limits,  and  outside  dates 
within  which  States  may  select  seasons 
for  hunting  waterfowl  and  coots 
between  the  dates  of  September  1,  1998, 
and  March  10,  1999. 

General 

Dates:  All  outside  dates  noted  below 
are  inclusive. 

Shooting  and  Hawking  (taking  by 
falconry)  Hours:  Unless  otherwise 
specified,  from  one-half  hour  before 
simrise  to  sunset  daily. 

Possession  Limits:  Unless  othervsrise 
specified,  possession  limits  are  twice 
the  daily  bag  limit. 

FIjTwajrs  and  Management  Units 

Waterfowl  Flyways 

Atlantic  Flyway — includes 
Connecticut,  Delaware,  Florida,  Georgia, 
Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina.  Pennsylvania,  Rhode 
Island,  South  Carolina,  Vermont, 
Virginia,  and  West  Virginia. 

Mississippi  Flyway — includes 
Alabama,  Arkansas,  Illinois,  Indiana, 
Iowa,  Kentucky,  Lomsiana,  Michigan, 
Minnesota,  Mississippi,  Missouri,  Ohio, 
Tennessee,  and  Wisconsin. 

Central  F7yway— includes  Colorado 
(east  of  the  Continental  Divide),  Kansas, 


Montana  (Counties  of  Blaine,  Carbon, 
Fergus,  Judith  Basin,  Stillwater, 
Sweetgrass,  Wheatland,  and  all  counties 
east  thereof),  Nebraska,  New  Mexico 
(east  of  the  Continental  Divide  except 
the  Jicarilla  Apache  Indian  Reservation), 
North  Dakota,  Oklahoma,  South  Dakota, 
Texas,  and  Wyoming  (east  of  the 
Continental  Divide).. 

Pacific  F/yway— includes  Alaska, 
Arizona,  California,  Idaho,  Nevada, 
Oregon,  Utah,  Washington,  and  those 
portions  of  Colorado,  Montana,  New 
Mexico,  and  Wyoming  not  included  in 
the  Central  Flyway. 

Management  Units 

High  Plains  Mallard  Management 
Unit — roughly  defined  as  that  portion  of 
the  Central  Flyway  which  lies  west  of 
the  100th  meridian. 

Definitions 

For  the  purpose  of  hunting 
regulations  listed  below,  the  collective 
terms  "dark"  and  "light"  geese  include 
the  following  species: 

Dark  geese— Canada  geese,  white- 
fronted  geese,  brant,  and  all  other  goose 
species  except  light  geese. 

Light  geese — snow  (including  blue) 
geese  and  Ross'  geese. 

Area,  Zone,  and  Unit  Descriptions: 
Geographic  descriptions  relatcid  to  late- 
season  regulations  are  contained  in  a 
later  portion  of  this  dociunent. 

Area-Specific  Pmvisions:  Frameworks 
for  open  seasons,  season  lengths,  bag 
and  possession  limits,  and  other  special 
provisions  are  listed  below  by  Flyway. 

Compensatory  Days  in  the  Atlantic 
Flyway:  In  the  Atlantic  Flyway  States  of 
Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  New  Jersey, 
NorUi  Carolina,  Pennsylvania,  Virginia, 
and  West  Virginia,  where  Sunday 
hunting  is  prohibited  statewide  by  State 
law,  all  Sundays  are  closed  to  all  take 
of  migratory  waterfowl  (including 
mergansers  and  coots). 

Atlantic  Flyway 

Ducks,  Mergansers,  and  Coots 

Outside  Dates:  Between  October  1  and 
January  20. 

Hunting  Seasons  and  Duck  Limits:  60 
days  and  daily  bag  limit  of  6  ducks, 
including  no  more  than  4  mallards  (2 
hens),  4  scaup,  1  black  duck,  1  pintail, 
1  mottled  duck,  1  fulvous  whistling 
duck,  2  wood  ducks,  2  redheads,  1 
canvasback,  and  4  scoters. 

Closures:  The  season  on  harlequin 
ducks  is  closed. 

Sea  Ducks:  Within  the  special  sea 
duck  areas,  during  the  regular  duck 
season  in  the  Atlantic  Flyway,  States 
may  choose  to  allow  the  above  sea  duck 
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limits  in  addition  to  the  limits  applying 
to  other  ducks  during  the  regular  duck 
season.  In  all  other  areas,  sea  ducks  may 
be  taken  only  during  the  regular  open 
season  for  ducks  and  are  part  of  the 
regular  duck  season  daily  bag  (not  to 
exceed  4  scoters)  andpossession  limits. 

Merganser  Limits:  Tne  daily  bag  limit 
of  mergansers  is  5,  only  1  of  which  may 
be  a  hooded  merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Lake  Champlain  Zone,  New  York:  The 
waterfowl  seasons,  limits,  and  shooting 
hours  shall  be  the  same  as  those 
selected  for  the  Lake  Champlain  Zone  of 
Vermont. 

Zoning  and  Split  Seasons:  Delaware, 
Florida,  Georgia.  Maryltmd,  North 
Carolina,  Rhode  Island,  South  Carolina, 
and  Virginia  may  split  their  seasons  into 
three  segments;  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania, 
Vermont,  and  West  Virginia  may  select 
hunting  seasons  by  zones  and  may  split 
their  seasons  into  two  segments  in  each 
zone. 

Canada  Geese 

Season  Lengths,  Outside  Dates,  and 
Limits:  Specific  regulations  for  Canada  . 
geese  are  shown  below  by  State.  The 
Canada  goose  season  is  suspended 
throughout  a  major  portion  of  the 
Fljrway  except  as  noted.  Unless 
specified  otherwise,  seasons  may  be 
split  into  two  segments. 

Connecticut:  Statewide,  except  for 
Hartford  and  Litchfield  Coimties  west  of 
the  Connecticut  River,  a  40-day  season 
may  be  held  between  October  1  and 
December  15  with  a  daily  bag  of  2.  A 
special  experimental  season  may  be 
held  in  the  South  Zone  between  January 
15  and  February  15,  with  5  geese  per 
day. 

Florida:  A  70-day  season  may  be  held 
between  November  15  to  February  15, 
with  5  geese  per  day. 

Georgia:  In  specific  areas,  a  70-day 
season  may  be  held  between  November 
15  and  February  15,  with  a  limit  of  5 
Canada  geese  per  day. 

Maine:  A  40-day  season  may  be  held 
Statewide  between  October  1  and 
E)ecember  15  with  a  daily  bag  of  2. 

Maryland:  In  designated  areas,  a  40- 
day  season  may  be  held  between 
November  15  to  January  14,  with  2  geese 
per  day.  An  experimental  season  in 
designated  areas  of  western  Maryland 
may  be  held  from  January  15  to 
February  15,  with  5  geese  per  day. 

Massachusetts:  In  the  Central  Zone 
and  a  portion  of  the  Coastal  Zone  a  40- 
day  season  may  be  held  between 
October  1  to  December  15  with  a  daily 
bag  of  2,  and  a  special  season  may  be 


held  from  January  15  to  February  15, 
with  5  geese  per  day. 

New  Hampshire:  A  40-day  season  may 
be  held  statewide  between  October  1 
and  December  15  with  a  daily  bag  of  2. 

New  Jersey:  An  experimental  season 
may  be  held  in  designated  areas  of 
North  and  South  New  Jersey  from 
January  15  to  February  15,  with  5  geese 
per  day. 

New  York:  In  designated  areas,  a  70- 
day  season  may  be  held  between 
November  15  and  January  30,  with  2 
geese  per  day.  In  the  Long  Island  Zone, 
a  40-day  season  may  be  held  between 
October  1  and  December  31  with  a  daily 
bag  of  2.  An  experimental  season  may 
be  held  between  January  15  and 
February  15,  with  5  geese  daily  in 
designated  areas  of  Qiemung,  Tioga, 
Broome,  Sulhvan,  Westchester,  Nassau, 
Suffolk,  Orange,  Dutchess,  Putnam,  and 
Rockland  Counties. 

North  Carolina:  A  46-day  season  may 
be  held  between  October  1  and 
November  15,  with  2  geese  per  day 
Statewide,  except  for  the  Northeast 
Hunt  Unit  and  Northampton  County. 

Pennsylvania:  In  designated  areas,  a 
40-day  season  may  be  held  between 
November  15  to  January  14,  with  2  geese 
per  day.  In  Erie,  Mercer,  and  Butler 
Coimties,  a  70-day  season  may  be  held 
between  October  1  and  January  31,  with 
2  geese  per  day.  In  Crawford  County,  a 
35-day  season  may  be  held  between 
October  1  and  January  20,  with  1  goose 
per  day.  An  experimental  season  may  be 
held  in  the  designated  areas  of  western 
Pennsylvania  from  January  15  to 
February  15  with  5  geese  per  day. 

Rhode  Island:  A  40-day  season  may 
be  held  between  October  1  and 
December  15  with  a  daily  bag  of  2.  An 
experimental  season  may  be  held  in  a 
designated  area  &t>m  January  15  to 
February  15,  with  5  geese  per  day. 

South  Carolina:  In  designated  areas,  a 
70-day  season  may  be  held  during 
November  15  to  February  15,  with  a 
daily  bag  limit  of  5  birds. 

Virffnia:  In  designated  areas,  a  40-day 
season  may  be  held  between  November 
15  to  January  14,  with  2  geese  per  day. 
An  experimental  season  may  be  held 
between  January  15  to  February  15,  with 
5  geese  pwr  day,  in  all  areas  west  of 
Interstate  95. 

West  Virginia:  a  70-day  season  may  be 
held  between  October  1  and  January  31, 
with  3  geese  per  day. 

Light  Geese 

Season  Lengths,  Outside  Dates,  and 
Limits:  States  may  select  a  107-day 
season  between  October  1  and  March 
10,  with  15  geese  per  day  and  no 
possession  Umit.  States  may  spUt  their 
seasons  into  three  segments. 


Brant 

Season  Lengths,  Outside  Dates,  and 
Limits:  States  may  select  a  50-day 
season  between  October  1  and  January 
20,  with  2  brant  per  day.  States  may 
split  their  seasons  into  two  segments. 

Mississippi  Flyway 

Ducks,  Mergansers,  and  Coots 

Outside  Dates:  Between  the  Saturday 
nearest  October  1  (October  3)  and  the 
Sunday  nearest  January  20  (January  17). 

Hunting  Seasons  and  Duck  Limits:  60 
days  with  a  daily  bag  limit  of  6  ducks, 
including  no  more  than  4  mallards  (no 
more  than  2  of  which  may  be  females), 
3  mottled  ducks,  1  black  duck,  1  pintail, 
2  wood  ducks,  1  canvasback,  and  2 
redheads. 

Merganser  Limits:  The  daily  bag  limit 
is  5,  only  1  of  which  may  be  a  hooded 
merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Zoning  and  Split  Seasons:  Alabama, 
Illinois,  Indiana,  Iowa,  Kentucky, 
Louisiana,  Michigan,  Mississippi, 
Missouri,  Ohio,  Tennessee,  and 
Wisconsin  may  select  hunting  seasons 
by  zones. 

In  Alabama,  Indiana,  Iowa,  Kentucky. 
Louisiana,  Michigan,  Mississippi,  Ohio, 
Tennessee,  and  Wisconsin,  the  season 
may  be  split  into  two  segments  in  each 
zone. 

In  Minnesota  and  Arkansas,  the 
season  may  be  split  into  three  segments. 

Geese 

Split  Seasons:  Seasons  for  geese  may 
be  split  into  three  segments.  Three-way 
split  seasons  for  Canada  geese  require 
Mississippi  Flyway  Council  and  U.S. 
Fish  and  Wildhfe  Service  approval,  and 
a  3-year  evaluation,  by  each 
participating  State. 

Season  Lengths,  Outside  Dates,  and 
Limits:  States  may  select  seasons  for 
geese  not  to  exceed  70  days  for  dark 
geese  between  the  Saturday  nearest 
October  1  (October  3}  and  January  31, 
and  107  days  for  light  geese  between  the 
Satiutlay  nearest  October  1  (October  3) 
and  March  10.  The  daily  bag  limit  is  20 
light  geese,  2  white-fronted  geese,  and  2 
brant.  There  is  no  i}ossession  limit  for 
light  geese.  Specific  regulations  for 
Canada  geese  and  exceptions  to  the 
above  general  provisions  are  shown 
below  by  State. 

Alabama:  In  the  Southern  James  Bay 
Population  (SJBP)  Goose  Zone,  the 
season  for  Canada  geese  may  not  exceed 
35  days.  Elsewhere,  the  season  for 
Canada  geese  may  extend  for  70  days  in 
the  respective  duck-hunting  zones.  The 
daily  bag  limit  is  2  Canada  geese. 

Arkansas:  The  season  for  Canada 
geese  may  extend  for  23  days  in  the  East 
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Zone  and  16  days  in  the  West  Zone.  In 
both  zones,  the  season  may  extend  to 
February  15.  The  daily  bag  limit  is  2 
Canada  geese.  In  the  remainder  of  the 
State,  the  season  for  Canada  geese  is 
closed.  For  white-fronted  geese,  the 
season  may  extend  to  February  15. 

Illinois:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
40,800  birds.  Limits  are  1  Canada  goose 
daily  and  10  in  possession,  except  for 
the  last  14  days  in  each  zone,  when  the 
limit  is  2  Canada  geese  daily. 

(a)  North  Zone — The  season  for 
Canada  geese  will  close  after  67  days  or 
when  5,600  birds  have  been  harvested 
in  the  Northern  Illinois  Quota  Zone, 
whichever  occurs  first.  The  season  may 
be  split  into  3  segments. 

(b)  Central  Zone — The  season  for 
Canada  geese  will  close  after  67  days  or 
when  7,100  birds  have  been  harvested 
in  the  Central  Illinois  Quota  Zone, 
whichever  occurs  first.  The  season  may 
be  split  into  3  segments. 

(c)  South  Zone — The  harvest  of 
Canada  geese  in  the  Southern  Illinois 
and  Rend  Lake  Quota  Zones  will  be 
limited  to  13,100  and  2,300  birds, 
respectively.  The  season  for  Canada 
geese  in  each  zone  will  close  after  67 
days  or  when  the  harvest  limit  has  been 
reached,  whichever  occurs  first.  In  the 
Southern  Illinois  Quota  Zone,  if  any  of 
the  following  conditions  exist  after 
December  20,  the  State,  after 
consultation  with  the  Service,  will  close 
the  season  by  emergency  order  with  48 
hours  notice: 

(1)  Average  body  weights  of  adult 
female  geese  less  than  3,200  grams  as 
measured  from  a  weekly  sample  of  a 
minimum  of  50  geese. 

(2)  Starvation  or  a  major  disease 
outbreak  resulting  in  observed  mortality 
exceeding  5,000  birds  in  10  days,  or  a 
total  mortahty  exceeding  10,000  birds. 

In  the  remainder  of  the  South  Zone, 
the  season  may  extend  for  67  days  or 
until  both  the  Southern  Illinois  and 
Rend  Lake  Quota  Zones  have  been 
closed,  whichever  occurs  first. 

Indiana:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
10,500  birds.  The  daily  bag  limit  is  2 
Canada  geese. 

(a)  Posey  County — The  season  for 
Canada  geese  will  close  after  66  days  or 
when  the  Canada  goose  harvest  at  the 
Hovey  Lake  Fish  and  Wildlife  Area 
exceeds  760  birds,  whichever  occurs 
first. 

(b)  North  Zone — The  season  for 
Canada  geese  will  close  after  51  days. 

(c)  Remainder  of  the  State — The 
season  for  Canada  geese  may  extend  for 
56  days,  except  in  the  SJBP  Zone,  where 
the  season  may  not  exceed  35  days. 


Iowa:  The  season  may  extend  for  70 
days.  The  daily  bag  limit  is  2  Canada 
geese  through  October  31  and  1  Canada 
goose  thereafter,  except  in  the  South 
Zone  where  the  daily  bag  limit  is  2 
Canada  geese  beginning  December  1. 

Kentucky: 

(a)  Western  Zone — The  season  for 
Canada  geese  may  extend  for  50  days 
(65  days  in  Fulton  County),  and  the 
harvest  will  be  limited  to  9,000  birds.  Of 
the  9,000-bird  quota,  5,800  birds  will  be 
allocated  to  the  Ballard  Reporting  Area 
and  1,800  birds  will  be  allocated  to  the 
Henderson/Union  Reporting  Area.  If  the 
quota  in  either  reporting  area  is  reached 
prior  to  completion  of  the  50-day 
season,  the  season  in  that  reporting  area 
will  be  closed.  If  this  occurs,  the  season 
in  those  counties  and  portions  of 
counties  outside  of,  but  associated  with, 
the  respective  reporting  area  (listed  in 
State  regulations)  may  continue  for  an 
additional  7  days,  not  to  exceed  a  total 
of  50  days  (65  days  in  Fulton  Coimty). 
The  season  in  Fulton  County  may 
extend  to  February  15.  The  daily  bag 
limit  is  2  Canada  geese. 

(b)  Pennyroyal/Coalfield  Zone — The 
season  may  extend  for  35  days.  The 
daily  bag  limit  is  2  Canada  geese. 

(c)  Remainder  of  the  State — The 
season  may  extend  for  50  days.  The 
daily  bag  limit  is  2  Canada  geese. 

Louisiana:  The  season  for  Canada 
geese  may  extend  for  9  days.  During  the 
season,  the  daily  bag  limit  for  Canada 
and  white-fronted  geese  is  2,  no  more 
than  1  of  which  may  be  a  Canada  goose. 
Hunters  participating  in  the  Canada 
goose  season  must  possess  a  special 
permit  issued  by  the  State.  The  season 
for  white-fronted  geese  may  extend  to 
February  15. 

Michigan:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
22,900  birds.  The  framework  opening 
date  for  all  geese  is  September  19. 

(a)  North  Zone — If  the  season  for 
Canada  geese  opens  September  19,  it 
may  extend  for  16  days.  If  the  season 
opens  October  3  or  later,  it  may  extend 
for  7  days.  The  daily  bag  limit  is  2 
Canada  geese. 

(b)  Middle  Zone — If  the  season  for 
Canada  geese  opens  September  19,  it 
may  extend  for  16  days.  If  the  season 
opens  October  3  or  later,  it  may  extend 
for  7  days.  The  daily  bag  limit  is  2 
Canada  geese. 

(c)  South  Zone 

(1)  Allegan  Coimty  GMU — The  season 
for  Canada  geese  will  close  after  21  days 
or  when  880  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  1  Canada  goose. 

(2)  Muskegon  Wastewater  GMU— The 
season  for  Canada  geese  will  close  after 
22  days  or  when  280  birds  have  been 


harvested,  whichever  ocou^  first.  The 
daily  bag  limit  is  2  Canada  geese. 

(3)  Saginaw  County  GMU— The 
season  for  Canada  geese  will  close  after 
50  days  or  when  2,000  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  1  Canada  goose. 

(4)  Tuscola/Huron  GMU— The  season 
for  Canada  geese  will  close  after  50  days 
or  when  750  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  1  Canada  goose. 

(5)  Remainder  of  South  Zone — If  the 
season  for  Canada  geese  opens 
September  19,  it  may  extend  for  16 
days.  The  daily  bag  limit  is  2  Canada 
geese,  except  during  that  portion  of  the 
season  that  overlaps  the  duck  season, 
when  the  daily  bag  limit  is  one  Canada 
goose.  If  the  season  opens  October  3  or 
later,  it  may  extend  for  9  days  with  a 
daily  bag  limit  of  1  Canada  goose. 

(d)  Southern  Michigan  GMU— A 
special  Canada  goose  season  may  be 
held  between  January  9  and  February  7. 
The  daily  bag  limit  is  5  Canada  geese. 

(e)  Central  Michigan  GMU — An 
experimental  special  Canada  goose 
season  may  be  held  between  January  9 
and  February  7.  The  daily  bag  limit  is 
5  Canada  geese. 

Minnesota: 

(a)  West  2^ne. 

(1)  West  Central  Zone — The  season  for 
Canada  geese  may  extend  for  20  days.  In 
the  Lac  Qui  Parle  Zone,  the  season  will 
close  after  20  days  or  when  10,000  birds 
have  been  harvested,  whichever  occurs 
first.  Throughout  the  West  Central  Zone, 
the  daily  bag  limit  is  1  Canada  goose. 

(2)  Remainder  of  West  Zone — The 
season  for  Canada  geese  may  extend  for 
25  days.  The  daily  bag  limit  is  1  Canada 
goose. 

(b)  Northwest  Zone — The  season  for 
Canada  geese  may  extend  for  20  days. 
The  daily  bag  limit  is  1  Canada  goose. 

(c)  Northeast  Zone — The  season  for 
Canada  geese  may  extend  for  70  days. 
The  daily  bag  limit  is  2  Canada  geese. 

(d)  Remainder  of  the  State— The 
season  for  Canada  geese  may  extend  for 
70  days,  except  in  the  Twin  Cities  Metro 
Zone  and  Olmsted  County,  where  the 
season  may  not  exceed  80  days.  The 
daily  bag  limit  is  1  Canada  goose  for  the 
first  30  days  of  the  season,  and  2  Canada 
geese  thereafter. 

(e)  Fergus  Falls/ Alexandria  Zone — A 
special  Canada  goose  season  of  up  to  10 
days  may  be  held  in  December.  During 
the  special  season,  the  daily  bag  limit  is 
2  Canada  geese. 

Mississippi:  The  season  for  Canada 
geese  may  extend  for  70  days.  The  daily 
bag  limit  is  3  Canada  geese. 

Missouri: 

(a)  Swan  Lake  Zone — The  season  for 
Canada  geese  may  extend  for  40  days. 
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The  daily  bag  limit  is  2  Canada  geese 
through  November  30,  and  1  Canada 
goose  thereafter. 

(b)  Schell-Osage  Zone — The  season 
for  Canada  geese  may  extend  for  40 
days.  The  daily  bag  limit  is  2  Canada 
geese  through  November  30,  and  1 
Canada  goose  thereafter. 

(c)  Remainder  of  the  State: 

(1)  North  Zone — The  season  for 
Canada  geese  may  extend  for  60  days, 
with  no  more  than  30  days  after 
November  30.  The  season  may  be  split 
into  3  segments,  provided  that  one 
segment  of  at  least  9  days  occurs  prior 
to  October  IS.  The  daily  bag  limit  is  2 
Canada  geese. 

(2)  Middle  Zone — ^The  season  for 
Canada  geese  may  extend  for  60  days 
with  no  more  than  30  days  after 
November  30.  The  season  may  be  split 
into  3  segments,  provided  that  at  least 
one  segment  occurs  prior  to  December  1. 
The  daily  bag  limit  is  2  Canada  geese. 

(3)  South  Zone — The  season  for 
Canada  geese  may  extend  for  60  days. 
The  season  may  be  spUt  into  3 
segments,  provided  that  at  least  one 
segment  occiu^  prior  to  December  1. 
The  daily  bag  limit  is  2  Canada  geese. 

Ohio:  The  season  may  extend  for  70 
days  in  the  respective  duck-hunting 
zones,  with  a  daily  bag  limit  of  2  Canada 
geese,  except  in  the  Lake  Erie  SJBP 
2^ne,  where  the  season  may  not  exceed 
30  days  and  the  daily  bag  limit  is  1 
Canada  goose. 

Tennessee: 

(a)  Northwest  Zone — The  season  for 
Canada  geese  will  close  after  65  days  or 
when  3,400  birds  have  been  harvested, 
whichever  occurs  first.  The  season  may 
extend  to  February  15.  The  daily  bag 
limit  is  2  Canada  geese. 

(b)  Southwest  21one — ^The  season  for 
Canada  geese  may  extend  for  50  days, 
and  the  harvest  will  be  limited  to  400 
birds.  The  daily  bag  limit  is  2  Canada 
geese. 

(c)  Kentucky/Berkley  Lakes  Zone — 
The  season  for  Canada  geese  will  close 
after  50  days  or  when  1,800  birds  have 
been  harvested,  whichever  ocairs  first. 
All  geese  harvested  must  be  tagged.  The 
daily  bag  limit  is  2  Canada  geese.  In  lieu 
of  the  quota  and  tagging  requirement 
above,  the  State  may  select  either  a  50- 
day  season  with  a  l-bird  daily  bag  limit 
or  a  35-day  season  vfith  a  2-bird  daily 
bag  limit  for  this  Zone. 

(d)  Remainder  of  the  State — The 
season  for  Canada  geese  may  extend  for 
70  days.  The  daily  bag  Umit  is  2  Canada 
geese. 

Wisconsin:  The  total  harvest  of 
Canada  geese  in  the  State  vfill  be  limited 
to  32.500  birds. 

(a)  Horicon  Zone — The  fi-amework 
opening  date  for  all  geese  is  September 


19.  The  harvest  of  Canada  geese  is 
limited  to  15,500  birds.  The  season  may 
not  exceed  86  days.  All  Canada  geese 
harvested  must  be  tagged.  The  daily  bag 
limit  is  1  Canada  goose  and  the  season 
limit  will  be  the  number  of  tags  issued 
to  each  permittee. 

(b)  Collins  Zone — The  framework 
opening  date  for  all  geese  is  September 
19.  The  harvest  of  Canada  geese  is 
limited  to  500  birds.  The  season  may 
not  exceed  68  days.  All  Canada  geese 
harvested  must  be  tagged.  The  daily  bag 
limit  is  1  Canada  goose  and  the  season 
limit  will  be  the  number  of  tags  issued 
to  each  permittee. 

(c)  Exterior  Zone — The  framework 
opening  date  for  all  geese  is  October  3. 
The  harvest  of  Canada  geese  is  limited 
to  12,000  birds,  vtrith  500  birds  allocated 
to  the  Mississippi  River  Subzone.  The 
season  may  not  exceed  49  days,  except 
in  the  Mississippi  River  Subzone.  where 
the  season  may  not  exceed  70  days.  The 
daily  bag  limit  is  1  Canada  goose.  In  that 
portion  of  the  Exterior  Zone  outside  the 
Mississippi  River  Subzone,  the  progress 
of  the  harvest  must  be  monitored,  and 
the  season  closed,  if  necessary,  to 
ensure  that  the  harvest  does  not  exceed 
12,000  birds. 

Additional  Limits:  In  addition  to  the 
harvest  limits  stated  for  the  respective 
zones  above,  an  additional  4,500  Canada 
geese  may  be  taken  in  the  Horicon  Zone 
under  special  agricultural  permits. 

Quota  Zone  Closures:  When  it  has 
been  determined  that  the  quota  of 
Canada  geese  allotted  to  the  Northern 
Illinois,  Central  Illinois,  Southern 
Illinois,  and  Rend  Lake  Quota  Zones  in 
Illinois,  Posey  County  in  Indiana,  the 
Ballard  and  Henderson-Union  Subzones 
in  Kentucky,  the  Allegan  County. 
Muskegon  Wastewater,  Saginaw  County, 
and  Tuscola/Huron  Goose  Management 
Units  in  Michigan,  the  Lac  Qui  Parle 
Zone  in  Minnesota,  the  Northwest  and 
Kentucky/Barkley  Lakes  (if  applicable) 
Zones  in  Tennessee,  and  the  Exterior 
Zone  in  Wisconsin  will  have  been  filled, 
the  season  for  taking  Canada  geese  in 
the  respective  zone  (and  associated  area, 
if  applicable]  will  be  closed  by  either 
the  Director  upon  giving  public  notice 
through  local  information  media  at  least 
48  hours  in  advance  of  the  time  and 
date  of  closing,  or  by  the  State  through 
State  regulations  with  such  notice  and 
time  (not  less  than  48  hours)  as  they 
deem  necessary. 

Central  Flyway 

Ducks,  Mergansers,  and  Coots 

Outside  Dates:  Between  October  3  and 
January  17. 

Hunting  Seasons  and  Duck  Limits: 


(1)  High  Plains  Mallard  Management 
Unit  (roughly  defined  as  that  portion  of 
the  Central  Flyway  which  Ues  west  of 
the  100th  meridian):  97  days  and  a  daily 
bag  limit  of  6  ducks,  including  no  more 
than  5  mallards  (no  more  than  2  of 
which  may  be  hens)  1  mottled  duck,  1 
canvasback,  1  pintail,  2  redheads,  and  2 
wood  ducks.  TTie  last  23  days  may  start 
no  earUer  than  the  Saturday  nearest 
December  10  (December  12). 

(2)  Remainder  of  the  Central  Flyway: 
74  days  and  a  daily  bag  limit  of  6  ducks, 
including  no  more  than  5  mallards  (no 
more  than  2  of  which  may  be  hens).  1 
mottled  duck.  1  canvasback,  1  pintail,  2 
redheads,  and  2  wood  ducks. 

Merganser  Limits:  The  daily  bag  limit 
is  5  mergansers,  only  1  of  which  may  be 
a  hooded  merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Zoning  and  SpUt  Seasons:  Kansas 
(Low  Plains  portion),  Montana, 
Nebraska  (Low  Plains  portion),  New 
Mexico,  Oklahoma  (Low  Plains  portion). 
South  Dakota  (Low  Plains  portion), 
Texas  (Low  Plains  portion),  and 
Wyoming  may  select  hunting  seasons  by 
zones. 

In  Kansas,  Montana,  Nebraska.  New 
Mexico,  North  Dakota,  Oklahoma,  South 
Dakota,  Texas,  and  Wyoming,  the 
regular  season  may  be  split  into  two 
segments. 

In  Colorado,  the  season  may  be  split 
into  three  segments. 

wOuSO 

Split  Seasons:  Seasons  for  geese  may 
be  split  into  three  segments.  Three-way 
split  seasons  for  Canada  geese  require 
Central  Flyway  Council  and  U.S.  Fish 
and  Wildlife  Service  approval,  and  a  3- 
year  evaluation  by  each  participating 
State. 

Outside  Dates:  For  dark  geese,  outside 
dates  for  seasons  may  be  selected 
between  the  Saturday  nearest  October  1 
(October  3)  and  the  Sunday  nearest 
February  15  (February  14).  except  for 
white- fronted  geese  in  east  tier  States, 
where  the  closing  date  is  January  31.  For 
light  geese,  outside  dates  for  seasons 
may  be  selected  between  the  Saturday 
nearest  October  1  (October  3)  and  March 
10.  except  in  the  Rainwater  Basin  Light 
Goose  Area  of  Nebraska  where  the 
closing  date  is  February  1  in  the  West 
and  March  10  in  the  East  with  temporal 
and  spatial  restrictions  consistent  with 
the  experimental  late-winter  snow  goose 
hunting  strategy  endorsed  by  the  Central 
Flyway  Council  in  July  1997. 

Season  Lengths  and  Limits: 

Light  Geese:  States  may  select  a  hght 
goose  season  not  to  exceed  107  days. 
The  daily  bag  limit  for  light  geese  is  20 
with  no  possession  limit. 
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Dark  Geese:  In  Kansas,  Nebraska, 
North  Dakota.  Oklahoma,  South  Dakota, 
and  the  Eastern  Goose  Zone  of  Texas. 
States  may  select  a  season  for  Canada 
geese  {or  any  other  dark  goose  species 
except  white- fronted  geese)  not  to 
exceed  93  days  with  a  daily  bag  limit  of 
3.  For  white- fronted  geese,  these  States 
may  select  either  a  season  of  72  days 
with  a  bag  limit  of  2  or  an  86-day  season 
with  a  bag  limit  of  1. 

In  South  Dakota,  for  Canada  geese  in 
the  Power  Plant  Area  of  Dark  Goose 
Unit  1,  the  daily  bag  limit  is  3  until 
November  30  and  1  thereafter. 

In  Colorado,  Montana,  New  Mexico 
and  Wyoming,  States  may  select  seasons 
not  to  exceed  107  days.  The  daily  bag 
Hmit  for  dark  geese  is  4  in  the  aggregate. 

In  the  Western  Goose  Zone  of  Texas, 
the  season  may  not  exceed  107  days. 
The  daily  bag  limit  for  Canada  geese  (or 
any  other  dark  goose  species  except 
white-fronted  geese)  is  4.  The  daily  bag 
limit  for  white- fronted  geese  is  1. 

Pacific  Flyway 

Ducks,  Mergansers,  Coots,  and  Common 
Moorhens 

Hunting  Seasons  and  Duck  Limits: 
Concurrent  107  days  and  daily  bag  limit 
of  7  ducks  and  mergansers,  including  no 
more  than  2  female  mallards,  1  pintail, 
2  redheads  and  1  canvasback.  The 
season  on  coots  and  common  moorhens 
may  be  between  the  outside  dates  for 
the  season  on  ducks,  but  not  to  exceed 
107  days. 

Coot  and  Common  Moorhen  Limits: 
The  daily  bag  and  possession  limits  of 
coots  and  common  moorhens  are  25, 
singly  or  in  the  aggregate. 

Outside  Dates:  Between  the  Saturday 
nearest  October  1  (October  3)  and  the 
Sunday  nearest  January  20  (January  17). 

Zoning  and  Split  Seasons:  Arizona. 
California,  Idaho,  Nevada,  Oregon,  Utah, 
and  Washington  may  select  hunting 
seasons  by  zones. 

Arizona,  California,  Idaho,  Nevada, 
Oregon,  Utah,  and  Washington  may 
split  their  seasons  into  two  segments. 

Colorado,  Montana.  Npw  Mexico,  and 
Wyoming  may  split  their  seasons  into 
three  segments. 

Colorado  River  Zone,  California: 
Seasons  and  limits  shall  be  the  same  as 
seasons  and  limits  selected  in  the 
adjacent  portion  of  Arizona  (South 
Zone). 

Geese 

Season  Lengths,  Outside  Dates,  and 
Limits:  Except  as  subsequently  noted. 
100-day  seasons  may  be  selected,  with 
outside  dates  between  the  Saturday 
nearest  October  1  (October  3),  and  the 
Sunday  nearest  January  20  (January  17), 


and  the  basic  daily  bag  limits  are  3  light 
geese  and  4  dark  geese,  except  in 
California,  Oregon,  and  Washington, 
where  the  dark  goose  bag  limit  does  not 
include  brant. 

Split  Seasons:  Unless  otherwise 
specified,  seasons  for  geese  may  be  split 
into  up  to  3  segments.  Three-way  split 
seasons  for  Canada  geese  and  white- 
fronted  geese  require  Pacific  Flyway 
Council  and  U.S.  Fish  and  Wildlife 
Service  approval  and  a  3-year 
evaluation  by  each  participating  State. 

Brant  Season — A  16-consecutive-day 
season  may  be  selected  in  Oregon  and 
Washington,  and  a  30-consecutive-day 
season  may  be  selected  in  California.  In 
these  States,  the  daily  bag  limit  is  2 
brant  and  is  in  addition  to  dark  goose 
limits. 

Closures:  There  will  be  no  open 
season  on  Aleutian  Canada  geese  in  the 
Pacific  Flyway.  The  States  of  California, 
Oregon,  and  Washington  must  include  a 
statement  on  the  closure  for  that 
subspecies  in  their  respective 
regulations  leaflet.  Emergency  closures 
may  be  invoked  for  all  Canada  geese 
should  Aleutian  Canada  goose 
distribution  patterns  or  other 
circumstances  justify  such  actions. 

Arizona:  The  daily  bag  limit  for  dark 
geese  is  2. 

California 

Northeastern  Zone — White-fronted 
geese  and  cackling  Canada  geese  may  be 
taken  only  during  the  first  23  days  of  the 
goose  season.  The  daily  bag  limit  is  3 
geese  and  may  include  no  more  than  2 
dark  geese;  including  not  more  than  1 
cackling  Canada  goose. 

Colorado  River  Zone — The  seasons 
and  limits  must  be  the  same  as  those 
selected  in  the  adjacent  portion  of 
Arizona  (South  Zone). 

Southern  Zone — The  daily  bag  and 
possession  limits  for  dark  geese  is  2 
geese,  including  not  more  than  1 
cackling  Canada  goose. 

Balance-of-the-State  Zone — A  79-day 
season  may  be  selected.  Limits  may  not 
include  more  than  3  geese  per  day  and 
6  in  possession,  of  which  not  more  than 
2  daily  and  4  in  possession  may  be 
white- fronted  geese  and  not  more  than 
1  daily  or  2  in  possession  may  be 
cackling  Canada  geese. 

Three  areas  in  the  Balance-of-the- 
State  Zone  are  restricted  in  the  hunting 
of  certain  geese: 

(1)  In  the  Counties  of  Del  Norte  and 
Humboldt,  there  will  be  no  open  season 
for  Canada  geese. 

(2)  In  the  Sacramento  Valley  Area,  the 
season  on  white-fronted  geese  must  end 
on  or  before  December  14,  and,  except 
in  the  Western  Canada  Goose  Hunt 
Area,  there  will  be  no  open  season  for 
Canada  geese. 


(3)  In  the  San  Joaquin  Valley  Area,  the 
hunting  season  for  Canada  geese  will 
close  no  later  than  November  23. 

Colorado:  The  daily  bag  limit  for  dark 
geese  is  2  geese. 

Idaho 

Northern  Unit — The  daily  bag  limit  is 
4  geese,  including  4  dark  geese,  but  not 
more  than  3  light  geese. 

Southwest  Unit  and  Southeastern 
Unit — The  daily  bag  limit  on  dark  geese 
is  4. 

Montana 

West  of  Divide  Zone  and  East  of 
Divide  Zone — The  daily  bag  limit  of 
dark  geese  is  4. 

Nevada 

Lincoln  and  Clark  County  Zone — ^The 
daily  bag  limit  of  dark  geese  is  2. 

New  Mexico:  The  dally  bag  limit  of 
dark  geese  is  3. 

Oregon:  Except  as  subsequently 
noted,  the  dark  goose  daily  bag  limit  is 
4,  including  not  more  than  1  cackling 
Canada  goose. 

Harney,  Lake,  Klamath,  and  Malheur 
Counties  Zone — The  season  length  may 
be  100  days.  The  dark  goose  limit  is  4, 
including  not  more  than  2  white-fronted 
geese  and  1  cackling  Canada  goose. 

Western  Zone — In  the  Special  Canada 
Goose  Management  Area,  except  for 
designated  areas,  there  shall  be  no  open 
season  on  Canada  geese.  In  the 
designated  areas,  individual  quotas 
shall  be  established  which  collectively 
shall  not  exceed  165  dusky  Canada 
geese.  See  section  on  quota  zones.  In 
those  designated  areas,  the  daily  bag 
limit  of  dark  geese  is  4  and  may  include 
4  cackling  Canada  geese. 

Utah:  The  daily  bag  limit  for  dark 
geese  is  2  geese. 

Washington:  The  daily  bag  limit  is  4 
geese,  including  4  dark  geese  but  not 
more  than  3  light  geese. 

West  Zone — In  the  Lower  Columbia 
River  Special  Goose  Management  Area, 
except  for  designated  areas,  there  shall 
be  no  open  season  on  Canada  geese.  In 
the  designated  areas,  individual  quotas 
shall  be  established  which  collectively 
shall  not  exceed  85  dusky  Canada  geese. 
See  section  on  quota  zones.  In  this  area, 
the  daily  bag  limit  of  dark  geese  is  4  and 
may  include  4  cackling  Canada  geese. 

Wyoming:  The  daily  bag  limit  is  4 
dark  geese. 

Quota  Zones:  Seasons  on  dark  geese 
must  end  upon  attainment  of  individual 
quotas  of  dusky  Canada  geese  allotted  to 
the  designated  areas  of  Oregon  and 
Washington.  The  September  Canada 
goose  season,  the  regular  goose  season, 
any  special  late  dark  goose  season,  and 
any  extended  falconry  season, 
combined,  must  not  exceed  107  days 
and  the  established  quota  of  dusky 
Canada  geese  must  not  be  exceeded. 
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Himting  of  dark  geese  in  those 
designated  areas  shall  only  be  by 
hunters  possessing  a  State-issued  permit 
authorizing  them  to  do  so.  In  a  Service- 
approved  investigation,  the  State  must 
obtain  quantitative  information  on 
hunter  compliance  of  those  regulations 
aimed  at  reducing  the  take  of  dusky 
Canada  geese  and  eliminating  the  take 
of  Aleutian  Canada  geese. 

In  the  designated  areas  of  the 
Washington  Quota  Zone,  a  special  late 
dark  goose  season  may  be  held  between 
January  23  and  March  10.  The  daily  bag 
limit  may  not  include  Aleutian  Canada 
geese.  In  the  Special  Canada  Goose 
Management  Area  of  Oregon,  the 
framework  closing  date  is  extended  to 
the  Sunday  closest  to  March  1  (Feb.  28). 

Swans 

In  designated  areas  of  Utah,  Nevada, 
and  the  Pacific  Flywey  portion  of 
Montana,  an  open  season  for  taking  a 
limited  number  of  swans  may  be 
selected.  Permits  will  be  issued  by 
States  and  will  authorize  each  permittee 
to  take  no  more  than  1  swan  per  season. 
The  season  may  open  no  earlier  than  the 
Saturday  nearest  October  1  (October  3). 
llie  States  must  implement  a  harvest- 
monitoring  program  to  measure  the 
species  composition  of  the  swan 
harvest.  In  Utah  and  Nevada,  the 
harvest-monitoring  program  must 
require  that  all  harvested  swans  or  their 
species-determinant  parts  be  examined 
by  either  State  or  Federal  biologists  for 
the  purpose  of  species  classification.  All 
States  should  use  appropriate  measures 
to  maximize  hunter  compliance  in 
providing  bagged  swans  for  examination 
or,  in  the  case  of  Montana,  reporting 
bill-measurement  and  color  information. 
All  States  must  provide  to  the  Service 
by  Jime  30, 1998,  a  report  covering 
harvest,  hunter  participation,  reporting 
compliance,  and  monitoring  of  swan 
populations  in  the  designated  hunt 
areas.  These  seasons  will  be  subject  to 
the  following  conditions: 

In  Utah,  no  more  than  2,750  permits 
may  be  issued.  The  season  must  end  no 
later  than  the  first  Sunday  in  December 
(December  6)  or  upon  attainment  of  15 
trumpeter  swans  in  the  harvest, 
whichever  occurs  earliest. 

In  Nevada,  no  more  than  650  permits 
may  be  Issued.  The  season  must  end  no 
later  than  the  Sunday  following  January 
1  (January  3)  or  upon  attainment  of  5 
trumpeter  swans  in  the  harvest, 
whichever  occurs  earUest. 

In  Montana,  no  more  than  500  pennits 
may  be  issued.  The  season  must  end  no 
later  than  December  1. 


Tundra  Swans 

In  Central  Flyway  portion  of  Montana, 
and  in  North  CaroUna.  North  Dakota, 
South  Dakota  (east  of  the  Missouri 
River),  and  Virginia,  an  open  season  for 
taking  a  limited  number  of  timdra  swans 
may  be  selected.  Permits  will  be  issued 
by  the  States  and  will  authorize  each 
permittee  to  take  no  more  than  1  tundra 
swan  per  season.  The  States  must  obtain 
harvest  and  hunter  participation  data. 
These  seasons  will  be  subject  to  the 
following  conditions: 

In  the  Atlantic  Fijrway 

— ^The  season  will  be  experimental. 
— The  season  may  be  90  days,  from 

October  1  to  January  31. 
— In  North  CaroUna,  no  more  than  5,000 

pennits  may  be  issued. 
— In  Virginia,  no  more  than  600  pennits 

may  be  issued. 

In  the  Central  Flyway 

— ^The  season  may  be  107  days  and  must 

occur  during  the  light  goose  season. 
— In  the  Central  Flyway  portion  of 

Montana,  no  more  than  500  permits 

may  be  issued. 
— In  North  Dakota,  no  more  than  2,000 

permits  may  be  issued. 
— ^In  South  Duota,  no  more  than  1,500 

permits  may  be  issued. 
Area,  Unit  and  Zone  Descriptions 
Ducks  (Including  Mergansers)  and  Coots 

Atiantic  Flyway 

Connecticut 

North  Zone:  That  portion  of  the  State 
north  of  1-95. 
South  Zone:  Remainder  of  the  State. 

Maine 

North  Zone:  That  portion  north  of  the 
line  extending  east  along  Maine  State 
Highway  110  from  the  New  Hampshire 
and  Maine  border  to  the  intersection  of 
Maine  State  Highway  11  in  Newfield: 
then  north  and  east  along  Route  11  to 
the  intersection  of  U.S.  Route  202  in 
Auburn;  then  north  and  east  on  Route 
202  to  the  intersection  of  Interstate 
Highway  95  in  Augusta;  then  north  and 
east  along  1-95  to  Route  15  in  Bangor; 
then  east  along  Route  15  to  Route  9; 
then  east  along  Route  9  to  Stony  Brook 
in  Baileyville;  then  east  along  Stony 
Brook  to  the  United  States  border. 

South  Zone:  Remainder  of  the  State. 

Massachusetts 

Western  Zone:  That  portion  of  the 
State  west  of  a  line  extending  south 
from  the  Vermont  border  on  1-91  to  MA 
9,  west  on  MA  9  to  MA  10,  south  on  MA 
10  to  U.S.  202,  south  on  U.S.  202  to  the 
Connecticut  border. 

Central  Zone:  That  portion  of  the 
State  east  of  the  Berkshire  Zone  and 


west  of  a  line  extending  south  from  the 
New  Hampshire  border  on  1-95  to  U.S. 
1,  south  on  U.S.  1  to  1-93,  south  on  I- 
93  to  MA  3,  south  on  MA  3  to  U.S.  6. 
west  on  U.S.  6  to  MA  28,  west  on  MA 
28  to  1-195,  west  to  the  Rhode  Island 
border;  except  the  waters,  and  the  lands 
150  yards  inland  from  the  high-water 
mark,  of  the  Assonet  River  upstream  to 
the  MA  24  bridge,  and  the  Taunton 
River  upstream  to  the  Center  St. -Elm  St 
bridge  shall  be  in  the  Coastal  Zone. 

Coastal  Zone:  That  portion  of 
Massachusetts  east  and  south  of  the 
Central  Zone. 

New  Hampshire 

Coastal  Zone:  That  portion  of  the 
State  east  of  a  line  extending  west  from 
Maine  border  in  Rollinsford  on  NH  4  to 
the  city  of  Dover,  south  to  NH  108. 
south  along  NH  108  through  Madbury, 
Durham,  and  Newmarket  to  NH  85  in 
Newfields,  south  to  NH  101  in  Exeter, 
east  to  NH  51  (Exeter-Hampton 
Expressway),  east  to  1-95  (New 
Hampshire  Turnpike)  in  Hampton,  and 
south  along  1-95  to  the  Massachusetts 
border. 

Inland  Zone:  That  portion  of  the  State 
north  and  west  of  the  above  boundary. 

New  Jersey 

Coastal  Zone:  That  portion  of  the 
State  seaward  of  a  line  beginning  at  the 
New  Yoric  border  in  Raritan  Bay  and 
extending  west  along  the  New  York 
border  to  NJ  440  at  Perth  Amboy;  *vest 
on  NJ  440  to  the  Garden  State  Parkway; 
south  on  the  Garden  State  Parinvay  to 
the  shoreline  at  Cape  May  and 
continuing  to  the  Delaware  border  in 
Delaware  Bay. 

North  Zone:  That  portion  of  the  State 
west  of  the  Coastal  Zone  and  north  of 
a  line  extending  west  from  the  Garden 
State  Parkway  on  NJ  70  to  the  New 
Jersey  Turnpike,  north  on  the  turnpike 
to  U.S.  206,  north  on  U.S.  206  to  U.S. 
1  at  Trenton,  west  on  U.S.  1  to  the 
Permsylvania  border  in  the  Delaware 
River. 

South  Zone:  That  portion  of  the  State 
not  within  the  North  Zone  or  the  Coastal 
Zone. 

New  York 

Lake  Champlain  Zone:  llie  U.S. 
portion  of  Lake  Champlain  and  that  area 
east  and  north  of  a  line  extending  along 
NY  9B  from  the  Canadian  border  to  U.S. 
9,  south  along  U.S.  9  to  NY  22  south  of 
Keesville;  south  along  NY  22  to  the  west 
shore  of  South  Bay,  along  and  around 
the  shoreline  of  South  Bay  to  NY  22  on 
the  east  shore  of  South  Bay;  southeast 
along  NY  22  to  U.S.  4,  northeast  along 
U.S.  4  to  the  Vermont  border. 
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Long  Island  Zone:  That  area 
consisting  of  Nassau  County,  Suffolk 
County,  that  area  of  Westchester  County 
southeast  of  1-95,  and  their  tidal  waters. 

Western  Zone:  That  area  west  of  a  line 
extending  from  Lake  Ontario  east  along 
the  north  shore  of  the  Salmon  River  to 
1-81,  and  south  along  1-81  to  the 
Pennsylvania  border. 

Northeastern  Zone:  That  area  north  of 
a  line  extending  from  Lake  Ontario  east 
along  the  north  shore  of  the  Salmon 
River  to  1-81,  south  along  1-81  to  NY  49, 
east  along  NY  49  to  NY  365,  east  along 
NY  365  to  NY  28,  east  along  NY  28  to 
NY  29.  east  along  NY  29  to  1-87.  north 
along  1-87  to  U.S.  9  (at  Exit  20).  north 
along  U.S.  9  to  NY  149.  east  along  NY 
149  to  U.S.  4.  north  along  U.S.  4  to  the 
Vermont  border,  exclusive  of  the  Lake 
Champlain  Zone. 

Southeastern  Zone:  The  remaining 
portion  of  New  York. 

Pennsylvania 

Lake  Erie  Zone:  The  Lake  Erie  waters 
of  Pennsylvania  and  a  shoreline  margin 
along  Lake  Erie  from  New  York  on  the 
east  to  Ohio  on  the  west  extending  150 
yards  inland,  but  including  all  of 
Presque  Isle  Peninsula. 

Northwest  Zone:  The  area  bounded  on 
the  north  by  the  Lake  Erie  Zone  and 
including  all  of  Erie  and  Crawford 
Counties  and  those  portions  of  Mercer 
and  Venango  Counties  north  of  1-80. 

North  Zone:  That  portion  of  the  State 
east  of  the  Northwest  Zone  and  north  of 
a  line  extending  east  on  1-80  to  U.S. 
220,  Route  220  to  1-180, 1-180  to  1-80, 
and  1-80  to  the  Delaware  River. 

South  Zone:  The  remaining  portion  of 
Pennsylvania. 

Vermont 

Lake  Champlain  Zone:  The  U.S. 
portion  of  Lake  Champlain  and  that  area 
north  and  west  of  the  line  extending 
from  the  New  York  border  along  U.S.  4 
to  VT  22A  at  Fair  Haven;  VT  22A  to  U.S. 
7  at  Vergennes;  U.S.  7  to  the  Canadian 
border. 

Interior  Zone:  The  remaining  portion 
of  Vermont. 

West  Virginia 

Zone  1 :  That  portion  outside  the 
boundaries  in  Zone  2. 

Zone  2  (Allegheny  Mountain  Upland): 
That  £irea  bounded  by  a  line  extending 
south  along  U.S.  220  through  Keyser  to 
U.S.  50;  U.S.  50  to  WV  93;  WV  93  south 
to  WV  42;  WV  42  south  to  Petersburg; 
WV  28  south  to  Minnehaha  Springs;  WV 
39  west  to  U.S.  219;  U.S.  219  south  to 
1-64;  1-64  west  to  U.S.  60;  U.S.  60  west 
to  U.S.  19;  U.S.  19  north  to  1-79. 1-79 
north  to  U.S.  48;  U.S.  48  east  to  the 


Maryland  border;  and  along  the  border 
to  the  point  of  beginning. 

Mississippi  Flyway 

Alabama 

South  Zone:  Mobile  and  Baldwin 
Counties. 

North  Zone:  The  remainder  of 
Alabama. 

Illinois 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Iowa  border  along  Illinois  Highway  92 
to  Interstate  Highway  280,  east  along  I- 
280  to  1-80,  then  east  along  1-80  to  the 
Indiana  border. 

Central  Zone:  That  portion  of  the 
State  south  of  the  North  Zone  to  a  line 
extending  east  from  the  Missouri  border 
along  the  Modoc  Ferry  route  to  Modoc 
Ferry  Road,  east  along  Modoc  Ferry 
Road  to  Modoc  Road,  northeasterly 
along  Modoc  Road  and  St.  Leo's  Road  to 
Illinois  Highway  3,  north  along  Illinois 
3  to  Illinois  159,  north  along  Illinois  159 
to  Illinois  161,  east  along  Illinois  161  to 
Illinois  4,  north  along  Illinois  4  to 
Interstate  Highway  70,  east  along  1-70  to 
the  Bond  County  line,  north  and  east 
along  the  Bond  County  line  to  Fayette 
County,  north  and  east  along  the  Fayette 
County  line  to  Effingham  County,  east 
and  south  along  the  Effingham  Coimty 
line  to  1-70,  then  east  along  1-70  to  the 
Indiana  border. 

South  Zone:  The  remainder  of  Illinois. 

Indiana 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Illinois  border  along  State  Road  18  to 
U.S.  Highway  31,  north  along  U.S.  31  to 
U.S.  24.  east  along  U.S.  24  to 
Huntington,  then  southeast  along  U.S. 
224  to  the  Ohio  border. 

Ohio  River  Zone:  That  portion  of  the 
State  south  of  a  line  extending  east  from 
the  Illinois  border  along  Interstate 
Highway  64  to  New  Albemy,  east  along 
State  Road  62  to  State  56,  east  along 
State  56  to  Vevay,  east  and  north  on 
State  156  along  the  Ohio  River  to  North 
Landing,  north  along  State  56  to  U.S. 
Highway  50,  then  northeast  along  U.S. 
50  to  the  Ohio  border. 

South  Zone:  That  portion  of  the  State 
between  the  North  and  Ohio  River  Zone 
boundaries. 

Iowa 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Nebraska  border  along  State  Highway 
175  to  State  37,  southeast  along  State  37 
to  U.S.  Highway  59,  south  along  U.S.  59 
to  Interstate  Highway  80,  then  east  along 
1-80  to  the  Illinois  border. 

South  Zone:  The  remainder  of  Iowa. 


Kentucky 

West  Zone:  All  counties  west  of  and 
including  Butler,  Daviess.  Ohio, 
Simpson,  and  Warren  Counties. 

East  Zone:  The  remainder  of 
Kentucky. 

Louisiana 

West  Zone:  That  portion  of  the  State 
west  of  a  line  extending  south  from  the 
Arkansas  border  along  Louisiana 
Highway  3  to  Bossier  City,  east  along 
Interstate  Highway  20  to  Minden,  south 
along  Louisiana  7  to  Ringgold,  east 
along  Louisiana  4  to  Jonesboro,  south 
along  U.S.  Highway  167  to  Lafayette, 
southeast  along  U.S.  90  to  Houma.  then 
south  along  the  Houma  Navigation 
Channel  to  the  Gulf  of  Mexico  through 
Cat  Island  Pass. 

East  Zone:  The  remainder  of 
Louisiana. 

Catahoula  Lake  Area:  All  of 
Catahoula  Lake,  including  those 
portions  known  locally  as  Round 
Prairie,  Catfish  Prairie,  and  Frazier's 
Arm.  See  State  regulations  for 
additional  information. 

Michigan 

North  Zone:  The  Upper  Peninsula. 

Middle  Zone:  That  portion  of  the 
Lower  Peninsula  north  of  a  line 
beginning  at  the  Wisconsin  border  in 
Lake  Midiigan  due  west  of  the  mouth  of 
Stony  Creek  in  Oceana  County;  then  due 
east  to,  and  easterly  and  southerly  along 
the  south  shore  of.  Stony  Creek  to 
Scenic  Drive,  easterly  and  southerly 
along  Scenic  Drive  to  Stony  Lake  Road, 
easterly  along  Stony  Lake  and  Garfield 
Roads  to  Michigan  Highway  20,  east 
along  Michigan  20  to  U.S.  Highway  10 
Business  Route  (BR)  in  the  dty  of 
Midland,  east  along  U.S.  10  BR  to  U.S. 
10,  east  along  U.S.  10  to  Interstate 
Highway  75/U.S.  Highway  23,  north 
along  I-75/U.S.  23  to  the  U.S.  23  exit  at 
Standish,  east  along  U.S.  23  to  Shore 
Road  in  Arenac  Coimty,  east  along 
Shore  Road  to  the  tip  of  Point  Lookout, 
then  on  a  Une  directly  east  10  miles  into 
Saginaw  Bay,  and  from  that  point  on  a 
line  directly  northeast  to  the  Canada 
border. 

South  Zone:  The  remainder  of 
Michigan. 

Mississippi 

Zone  1:  Hancock,  Harrison,  and 
Jackson  Counties. 
Zone  2:  The  remainder  of  Mississippi. 

Missouri 

North  Zone:  That  portion  of  Missouri 
north  of  a  Une  running  west  from  the 
Illinois  border  along  Interstate  Highway 
70  to  U.S.  Highway  54,  south  along  U.S. 
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54  to  U.S.  50,  then  west  along  U.S.  50 
to  the  Kansas  border. 

South  Zone:  That  portion  of  Missouri 
south  of  a  line  ruiming  west  from  the 
Illinois  border  along  Missouri  Highway 
34  to  Interstate  Highway  55;  south  along 
1-55  to  U.S.  Highway  62,  west  along 
U.S.  62  to  Missouri  53,  north  along 
Missouri  53  to  Missouri  51,  north  along 
Missouri  51  to  U.S.  60,  west  along  U.S. 
60  to  Missouri  21,  north  along  Missouri 
21  to  Missouri  72,  west  along  Missoiu-i 
72  to  Missouri  32,  west  along  Missoiui 
32  to  U.S.  65.  nordi  along  U.S.  65  to 
U.S.  54,  west  along  U.S.  54  to  Missouri 
32,  south  along  Missouri  32  to  Missouri 
97,  south  along  Missouri  97  to  Dade 
County  NN,  west  along  Dade  County  NN 
to  Missouri  37,  west  along  Missouri  37 
to  Jasper  County  N,  west  along  Jasper 
County  N  to  Jasper  County  M,  west 
along  Jasper  County  M  to  the  Kansas 
border. 

Middle  Zone:  The  remainder  of 
Missouri. 

Ohio 

North  Zone:  The  Counties  of  Darke, 
Miami,  Clark,  Champaign,  Union, 
Delaware,  Licking  (excluding  the 
Buckeye  Lake  Area),  Muskingum, 
Guernsey,  Harrison  and  JefTerson  and  all 
counties  north  thereof. 

Ohio  River  Zone:  The  Counties  of 
Hamilton,  Clermont,  Brown,  Adams, 
Scioto,  Lawrence,  Gallia  and  Meigs. 

South  Zone:  That  portion  of  the  State 
between  the  North  and  Ohio  River  Zone 
boundaries,  including  the  Buckeye  Lake 
Area  in  Licking  County  bounded  on  the 
west  by  State  Highway  37,  on  the  north 
by  U.S.  Highway  40,  and  on  the  east  by 
State  13. 

Tennessee 

Reelfoot  Zone:  All  or  portions  of  Lake 
and  Obion  Counties. 

State  Zone:  The  remainder  of 
Tennessee. 

Wisconsin 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Minnesota  border  along  State  Highway 
77  to  State  27,  south  along  State  27  and 
77  to  U.S.  Highway  63,  and  continuing 
south  along  State  27  to  Sawyer  County 
Road  B,  south  and  east  along  County  B 
to  State  70,  southwest  along  State  70  to 
State  27,  south  along  State  27  to  State 
64,  west  along  State  64/27  and  south 
along  State  27  to  U.S.  12,  south  and  east 
on  State  27/U.S.  12  to  U.S.  10.  east  on 
U.S.  10  to  State  310,  east  along  State  310 
to  State  42.  north  along  State  42  to  State 
147,  north  along  State  147  to  State  163. 
north  along  State  163  to  Kewaunee 
Coimty  Trunk  A,  north  along  County 
Trunk  A  to  State  57,  north  along  State 


57  to  the  Kewaunee/Door  County  Line, 
west  along  the  Kewaunee/Door  County 
Line  to  the  Door/Brown  County  Line, 
west  along  the  Door/Brown  County  Line 
to  the  Door/Oconto/Brown  County  Line, 
northeast  along  the  Door/Oconto  County 
Line  to  the  Marinette/Door  County  Line, 
northeast  along  the  Marinette/Door 
County  Line  to  the  Michigan  border. 

South  Zone:  The  remainder  of 
Wisconsin. 

Central  Flyway 

Kansas 

High  Plains  Zone:  That  portion  of  the 
State  west  of  U.S.  283. 

Low  Plains  Early  Zone:  That  portion 
of  the  State  east  of  the  High  Plains  Zone 
and  west  of  a  line  extending  south  from 
the  Nebraska  border  along  KS  28  to  U.S. 
36.  east  along  U.S.  36  to  KS  199.  south 
along  KS  199  to  Republic  County  Road 
563,  south  along  Republic  County  Road 
563  to  KS  148.  east  along  KS  148  to 
Republic  Coimty  Road  138.  south  along 
Republic  Coimty  Road  138  to  Cloud 
County  Road  765.  south  along  Cloud 
County  Road  765  to  KS  9.  west  along  KS 
9  to  U.S.  24.  west  along  U.S  24  to  U.S. 
281.  north  along  U.S.  281  to  U.S.  36. 
west  along  U.S.  36  to  U.S.  183.  south 
along  U.S.  183  to  U.S.  24,  west  along 
U.S.  24  to  KS  18,  southeast  along  KS  18 
to  U.S.  183.  south  along  U.S.  183  to  KS 
4.  east  along  KS  4  to  1-135,  south  along 
1-135  to  KS  61,  southwest  along  KS  61 
to  KS  96,  northwest  on  KS  96  to  U.S.  56, 
west  along  U.S.  56  to  U.S.  281,  south 
along  U.S.  281  to  U.S.  54.  then  west 
along  U.S.  54  to  U.S.  283. 

Low  Plains  Late  Zone:  The  remainder 
of  Kansas. 

Montana  (Central  Flyway  Portion) 

Zone  1 :  The  Counties  of  Blaine, 
Carbon,  Carter,  Daniels,  IDawson,  Fallon, 
Fergus,  Garfield,  Golden  Valley,  Judith 
Basin,  McCone.  Musselshell.  Petroleiun, 
Phillips.  Powder  River.  Richland. 
Roosevelt,  Sheridan,  Stillwater,  Sweet 
Grass,  Valley,  Wheatland,  Wibaux,  and 
Yellowstone. 

Zone  2:  The  remainder  of  Montana. 

Nebraska 

Hig/j  Plains  Zone:  That  portion  of  the 
State  west  of  Highways  U.S.  183  and 
U.S.  20  from  the  South  Dakota  border  to 
Ainsworth.  NE  7  and  NE  91  to  Dunning, 
NE  2  to  Mema.  NE  92  to  Arnold.  NE  40 
and  NE  47  through  Gothenburg  to  NE 
23.  NE  23  to  Elwood.  and  U.S.  283  to 
the  Kansas  border. 

Low  Plains  Zone  1 :  That  portion  of  the 
State  east  of  the  High  Plains  Zone  and 
north  and  east  of  a  line  extending  from 
the  South  Dakota  border  along  NE  26E 
Spur  to  U.S.  20.  west  on  U.S.  20  to  NE 


12,  west  on  NE  12  to  the  Knox/Keya 
Paha  County  line,  south  along  the 
county  line  to  the  Niobrara  River  and 
along  the  Niobrara  River  to  U.S.  183  (the 
High  Plains  Zone  line).  Where  the 
Niobrara  River  forms  the  boundary,  both 
banks  will  be  in  Zone  1. 

Low  Plains  Zone  2:  That  portion  of  the 
State  east  of  the  High  Plains  Zone  and 
bounded  by  designated  highways  and 
political  boundaries  starting  on  U.S.  73 
at  the  Kansas  border,  north  to  NE  67, 
north  to  U.S.  75.  north  to  NE  2.  west  to 
NE  43.  north  to  U.S.  34,  east  to  NE  63; 
north  and  west  to  U.S.  77;  north  to  NE 
92;  west  to  U.S.  81;  south  to  NE  66;  west 
to  NE  14;  south  to  U.S.  34;  west  to  NE 
2;  south  to  1-80;  west  to  Hamilton/Hall 
County  line  (Gunbarrel  Road),  south  to 
Giltner  Road;  west  to  U.S.  34;  west  to 
U.S.  136;  east  on  U.S.  136  to  NE  10; 
south  to  the  State  line;  west  to  U.S.  283; 
north  to  NE  23;  west  to  NE  47;  north  to 
U.S.  30;  east  to  NE  14:  north  to  NE  52; 
northeasteriy  to  NE  91;  west  to  U.S.  281, 
north  to  NE  91  in  Wheeler  County,  west 
to  U.S.  183;  north  to  northerly  boundary 
of  Loup  County;  east  along  the  north 
boimdaries  of  Loup.  Garfield,  and 
Wheeler  County;  south  along  the  east 
Wheeler  County  line  to  NE  70;  east  on 
NE  70  bom  Wheeler  County  to  NE  14; 
south  to  NE  39;  southeast  to  NE  22;  east 
to  U.S.  81;  southeast  to  U.S.  30;  east 
along  U.S.  30  to  U.S.  75,  north  along 
U.S.  75  to  the  Washington/Burt  County 
line;  then  east  along  the  county  line  to 
the  Iowa  border. 

Low  Plains  Zone  3:  The  area  east  of 
the  High  Plains  Zone,  excluding  Low 
Plains  Zone  1 ,  north  of  Low  Plains  Zone 
2. 

Low  Plains  Zone  4:  The  area  east  of 
the  High  Plains  Zone  and  south  of  Zone 
2. 

New  Mexico  (Central  Flyway  Portion) 

North  Zone:  That  portion  of  the  State 
north  of  1-40  and  U.S.  54. 

South  Zone:  The  remainder  of  New 
Mexico. 

North  Dakota 

High  Plains  Unit:  That  portion  of  the 
State  south  and  west  of  a  line  from  the 
South  Dakota  border  along  U.S.  83  and 
1-94  to  ND  41.  north  to  U.S.  2,  west  to 
the  Williams/Divide  County  line,  then 
north  along  the  County  line  to  the 
Canadian  border. 

Low  Plains:  The  remainder  of  North 
Dakota. 

Oklahoma 

High  Plains  Zone:  The  Counties  of 
Beaver.  Cimarron,  and  Texas. 

Low  Plains  Zone  1 :  That  portion  of  the 
State  east  of  the  High  Plains  Zone  and 
north  of  a  line  extending  east  from  the 
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Texas  border  along  OK  33  to  OK  47,  east 
along  OK  47  to  U.S.  183.  south  along 
U.S.  183  to  1-40.  east  along  1-40  to  U.S. 
177,  north  along  U.S.  177  to  OK  33.  west 
along  OK  33  to  1-35,  north  along  1-35 
to  U.S.  60,  west  along  U.S.  60  to  U.S. 
64.  west  along  U.S.  64  to  OK  132.  then 
north  along  OK  132  to  the  Kansas 
border. 

Low  Plains  Zone  2:  The  remainder  of 
Oklahoma. 

South  Dakota 

High  Plains  Unit:  That  portion  of  the 
State  west  of  a  line  beginning  at  the 
North  Dakota  border  and  extending 
south  along  U.S.  83  to  U.S.  14,  east 
along  U.S.  14  to  Blunt-Canning  Road  in 
Blunt,  south  along  Blunt-Canning  Road 
to  SD  34.  east  to  SD  47,  south  to  1-90, 
east  to  SD  47,  south  to  SD  49.  south  to 
Colome  and  then  continuing  south  on 
U.S.  183  to  the  Nebraska  border. 

North  Zone:  That  portion  of 
northeastern  South  Dakota  east  of  the 
High  Plains  Unit  and  north  of  a  line 
extending  east  along  US  212  to  SD  15, 
then  north  along  SD  15  to  Big  Stone 
Lake  at  the  Minnesota  border. 

South  Zone:  That  portion  of  Gregory 
County  east  of  SD  47.  Charles  Mix 
County  south  of  SD  44  to  the  Douglas 
County  Une.  south  on  SD  50  to  Geddes, 
east  on  the  Geddes  Hwy.  to  U.S.  281. 
south  on  U.S.  281  and  U.S.  18  to  SD  50. 
south  and  east  on  SD  50  to  Bon  Homme 
County  line,  the  Counties  of  Bon 
Homme,  Yankton,  and  Clay  south  of  SD 
50,  and  Union  County  south  and  west 
of  SD  50  and  1-29. 

Middle  Zone:  The  remainder  of  South 
Dakota. 

Texas 

High  Plains  Zone:  That  portion  of  the 
State  west  of  a  line  extending  south 
from  the  Oklahoma  border  along  U.S. 
183  to  Vernon,  south  along  U.S.  283  to 
Albany,  south  along  TX  6  to  TX  351  to 
Abilene,  south  along  U.S.  277  to  Del 
Rio,  then  south  along  the  Del  Rio 
International  Toll  Bridge  access  road  to 
the  Mexico  border. 

Low  Plains  North  Zone:  That  portion 
of  northeastern  Texas  east  of  the  High 
Plains  Zone  and  north  of  a  line 
beginning  at  the  International  Toll 
Bridge  south  of  Del  Rio.  then  extending 
east  on  U.S.  90  to  San  Antonio,  then 
continuing  east  on  I-IO  to  the  Louisiana 
border  at  Orange.  Texas. 

Low  Plains  South  Zone:  The 
remainder  of  Texas. 

Wyoming  (Central  Flyway  portion) 

Zone  1:  The  Counties  of  Converse. 
Goshen,  Hot  Springs,  Natrona.  Platte. 
Washakie,  and  that  portion  of  Park 
County  south  of  T58N  and  not  within 


the  boundary  of  the  Shoshone  National 
Forest. 
Zone  2:  The  remainder  of  Wyoming. 

Pacific  Flyway 

Arizona — Game  Management  Units 
(GMU)  as  follows: 

South  Zone:  Those  portions  of  GMUs 
6  and  8  in  Yavapai  County,  and  GMUs 
10  and  12B-45. 

North  Zone:  GMUs  1-5.  those 
portions  of  GMUs  6  and  8  within 
Coconino  County,  and  GMUs  7,  9, 12A. 

Cahfomia 

Northeastern  Zone:  That  portion  of 
the  State  east  and  north  of  a  line 
beginning  at  the  Oregon  border;  south 
and  west  along  the  Klamath  River  to  the 
mouth  of  Shovel  Creek;  south  along 
Shovel  Creek  to  Forest  Service  Road 
46N10;  south  and  east  along  FS  46N10 
to  FS  45N22;  west  and  south  along  FS 
45N22  to  U.S.  97  at  Grass  Lake  Summit; 
south  and  west  along  U.S.  97  to  1-5  at 
the  town  of  Weed;  south  along  1-5  to  CA 
89;  east  and  south  along  CA  89  to  the 
junction  with  CA  49;  east  and  north  on 
CA  49  to  CA  70;  east  on  CA  70  to  U.S. 
395;  south  and  east  on  U.S.  395  to  the 
Nevada  border. 

Colorado  River  Zone:  Those  portions 
of  San  Bernardino,  Riverside,  and 
Imperial  Counties  east  of  a  line 
extending  from  the  Nevada  border  south 
along  U.S.  95  to  Vidal  Junction;  south 
on  a  road  known  as  "Aqueduct  Road" 
in  San  Bernardino  Coxinty  through  the 
town  of  Rice  to  the  San  Bernardino- 
Riverside  County  line;  south  on  a  road 
known  in  Riverside  County  as  the 
"Desert  Center  to  Rice  Road"  to  the 
town  of  Desert  Center;  east  31  miles  on 
I-IO  to  the  Wiley  Well  Road;  south  on 
this  road  to  Wiley  Well;  southeast  along 
the  Army-Milpitas  Road  to  the  Blythe. 
Brawley,  Davis  Lake  intersections;  south 
on  the  Blythe-Brawley  paved  road  to  the 
Ogilby  and  Tumco  Mine  Road;  south  on 
this  road  to  U.S.  80;  east  seven  miles  on 
U.S.  80  to  the  Andrade-Algodones  Road; 
south  on  this  paved  road  to  the  Mexican 
border  at  Algodones.  Mexico. 

Southern  Zone:  That  portion  of 
southern  Cahfomia  (but  excluding  the 
Colorado  River  Zone)  south  and  east  of 
a  line  extending  from  the  Pacific  Ocean 
east  along  the  Santa  Maria  River  to  CA 
166  near  the  City  of  Santa  Maria;  east  on 
CA  166  to  CA  99;  south  on  CA  99  to  the 
crest  of  the  Tehachapi  Mountains  at 
Tejon  Pass;  east  and  north  along  the 
crest  of  the  Tehachapi  Mountains  to  CA 
178  at  Walker  Pass;  east  on  CA  178  to 
U.S.  395  at  the  town  of  Inyokem;  south 
on  U.S.  395  to  CA  58;  east  on  CA  58  to 
1-15;  east  on  1-15  to  CA  127;  north  on 
CA  127  to  the  Nevada  border. 


Southern  San  Joaquin  Valley 
Temporary  Zone:  All  of  Kings  and 
Tulare  Counties  and  that  portion  of 
Kem  County  north  of  the  Southern 
Zone. 

Balance-of-the-State  Zone:  The 
remainder  of  California  not  included  in 
the  Northeastern.  Southern,  and 
Colorado  River  Zones,  and  the  Southern 
San  Joaquin  Valley  Temporary  Zone. 

Idaho 

Zone  1:  Includes  all  lands  and  waters 
v«thin  the  Fort  Hall  Indian  Reservation, 
including  private  inholdings;  Bannock 
County;  Bingham  County,  except  that 
portion  within  the  Blackfoot  Reservoir 
drainage;  and  Power  County  east  of  ID 
37  and  ED  39. 

Zone  2:  Includes  the  following 
Counties  or  portions  of  Counties: 
Adams;  Bear  Lake;  Benewah;  Bingham 
within  the  Blackfoot  Reservoir  drainage; 
those  portions  of  Blaine  west  of  ID  75. 
south  and  east  of  U.S.  93,  and  between 
ro  75  and  U.S.  93  north  of  U.S.  20 
outside  the  Silver  Creek  drainage; 
Bonner;  Bonneville;  Boundary;  Butte; 
Camas;  Caribou  except  the  Fort  Hall 
Indian  Reservation;  Cassia  within  the 
Minidoka  National  Wildlife  Refuge; 
Clark;  Clearwater;  Custer;  Elmore  within 
the  Camas  Creek  drainage;  Franklin; 
Fremont;  Idaho;  Jefferson;  Kootenai; 
Latah;  Lemhi;  Lewis;  Madison;  Nez 
Perce;  Oneida;  Power  within  the 
Minidoka  National  Wildlife  Refuge; 
Shoshone;  Teton;  and  Valley  Counties. 

Zone  3:  Includes  the  following 
Counties  or  portions  of  Counties:  Ada; 
Blaine  between  ID  75  and  U.S.  93  south 
of  U.S.  20  and  that  additional  area 
between  ID  75  and  U.S.  93  north  of  U.S. 
20  within  the  Silver  Creek  drainage; 
Boise;  Canyon;  Cassia  except  within  the 
Minidoka  National  Wildlife  Refuge; 
Elmore  except  the  Camas  Creek 
drainage;  Gem;  Gooding;  Jerome; 
Lincoln;  Minidoka;  Owyhee;  Payette; 
Power  west  of  ID  37  and  ID  39  except 
that  portion  within  the  Minidoka 
National  Wildlife  Refuge;  Twin  Falls; 
and  Washington  Coimties. 

Nevada 

Lincoln  and  Clark  County  Zone:  All  of 
Clark  and  Lincoln  Counties. 

Remainder-of-the-State  Zone:  The 
remainder  of  Nevada. 

Oregon 

Zone  1:  Clatsop,  Tillamook,  Lincoln. 
Lane.  Douglas.  Coos,  Curry,  Josephine, 
Jackson,  Linn,  Benton,  Polk,  Marion, 
Yamhill,  Washington,  Columbia, 
Multnomah.  Clackamas.  Hood  River, 
Wasco.  Sherman,  Gilliam.  Morrow  and 
Umatilla  Counties. 


Federal  Register / Vol.  63,  No.  164 /Tuesday.  August  25,  1998 /Proposed  Rules 


45365 


Columbia  Basin  Mallard  Management 
Unit:  Gilliam,  Morrow,  and  Umatilla 
Counties. 

Zone  2:  The  remainder  of  the  State. 

Utah 

Zone  1 :  All  of  Box  Elder,  Cache, 
Daggett,  Davis,  Duchesne,  Morgan,  Rich, 
Salt  Lake,  Summit,  Unitah,  Utah, 
Wasatch,  and  Weber  Counties  and  that 
part  of  Toole  County  north  of  1-80. 

Zone  2:  The  remainder  of  Utah. 

Washington 

East  Zone:  All  areas  east  of  the  Pacific 
Crest  Trail  and  east  of  the  Big  White 
Salmon  River  in  Klickitat  Coimty. 

Columbia  Basin  Mallard  Management 
Unit:  Same  as  East  Zone. 

West  Zone:  All  areas  to  the  west  of  the 
East  Zone. 

Geese 

Atlantic  Flyway 

Connecticut 

Same  zones  as  for  ducks. 

Maryland 

Special  Regular  and  Late  Seasons  for 
Canada  Geese:  Allegheny,  Carroll, 
Frederick,  Garrett,  Washington  counties 
and  the  portion  of  Montgomery  County 
south  of  Interstate  270  and  west  of 
Interstate  495  to  the  Potomac  River. 

Massachusetts 

Special  Area  for  Canada  Geese: 
Central  Zone  (same  as  for  ducks)  and 
that  portion  of  the  Coastal  Zone  that  lies 
north  of  route  139  from  Green  Harbor. 

New  Hampshire 

Same  zones  as  for  ducks. 

New  Jersey 

Special  Area  for  Canada  Geese: 
North — that  portion  of  the  State 
within  a  continuous  line  that  nms  east 
along  the  New  York  State  boundary  line 
to  the  Hudson  River;  then  south  along 
the  New  York  State  boundary  to  its 
intersection  with  Route  440  at  Perth 
Amboy;  then  west  on  Route  440  to  its 
intersection  with  Route  287;  then  west 
along  Route  287  to  its  intersection  with 
Route  206  in  Bedminster  (Exit  18);  then 
north  along  Route  206  to  its  intersection 
with  Route  94:  then  west  along  Route  94 
to  the  toUbridge  in  Columbia;  then  north 
along  the  Pennsylvania  State  boundary 
in  the  Delaware  River  to  the  beginning 
point. 

South — that  portion  of  the  State 
within  a  continuous  line  that  runs  west 
from  the  Atlantic  Ocean  at  Ship  Bottom 
along  Route  72  to  the  Garden  State 
Parkway;  then  south  along  the  Garden 
State  Parkway  to  Route  9;  then  south 


along  Route  9  to  Route  542;  then  west 
along  Route  542  to  the  Mullica  River  (at 
Pleasant  Mills);  then  north  (upstream) 
along  the  Mullica  River  to  Route  206; 
then  south  along  Route  206  to  Route 
536;  then  west  along  Route  536  to  Route 
322;  then  west  along  Route  322  to  Route 
55;  then  south  along  Route  55  to  Route 
553  (Buck  Road);  then  south  along 
Route  553  to  Route  40;  then  east  along 
Route  40  to  route  55;  then  south  along 
Route  55  to  Route  552  (Sherman 
Avenue);  then  west  along  Route  552  to 
Carmel  Road;  then  south  along  Carmel 
Road  to  Route  49;  then  south  along 
Route  49  to  Route  50;  then  east  along 
Route  50  to  Route  9;  then  south  along 
Route  9  to  Route  625  (Sea  Isle  City 
Boulevard);  then  east  along  Route  625  to 
the  Atlantic  Ocean;  then  north  to  the 
beginning  point. 

New  York 

Special  Late  Season  Area  for  Canada 
Geese:  that  area  of  Chemung  County 
lying  east  of  a  continuous  line  extending 
south  along  State  Route  13  from  the 
Schuyler  County  line  to  State  Route  17 
and  then  south  along  Route  17  to  the 
New  York-Pennsylvania  boundary;  all  of 
Tioga  and  Broome  Coimties;  that  area  of 
Delaware,  Sullivan,  and  Drange 
Counties  lying  southwest  of  a 
continuous  line  extending  east  along 
State  Route  1 7  from  the  Broome  County 
line  to  U.S.  Route  209  at  Wurtsboro  and 
then  south  along  Route  209  to  the  New 
York-Pennsylvania  boundary  at  Port 
Jervis,  excluding  areas  on  or  within  50 
yards  of  the  Delaware  River  between  the 
confluence  of  the  West  Branch  and  East 
Branch  below  Hancock  and  the  mouth 
of  the  Shingle  Kill  (3  miles  upstream 
from  Port  Jervis);  that  area  of  Orange, 
Rockland,  Dutchess,  Putnam  and 
Westchester  Counties  lying  southeast  of 
a  continuous  line  extending  north  along 
Route  1 7  from  the  New  York-New  Jersey 
boundary  at  Suffem  to  Interstate  Route 
87,  then  north  along  Route  87  to 
Interstate  Route  84,  then  east  along 
Route  84  to  the  northern  boundary  of 
Putnam  County,  then  east  along  that 
boundary  to  the  New  York-Connecticut 
boundary;  that  area  of  Nassau  and 
Suffolk  Counties  lying  north  of  State 
Route  25  A  and  west  of  a  continuous  line 
extending  northward  from  State  Route 
25A  along  Randall  Road  (near 
Shoreham)  to  North  Country  Road,  then 
east  to  Soimd  Road  and  then  north  to 
Long  Island  Sound  and  then  due  north 
to  the  New  York-Connecticut  boundary. 
Regular  Season  Area  in  Southwest  for 
Canada  Geese:  all  of  Allegany, 
Cattaraugus,  and  Chautaugua  Counties; 
that  area  of  Erie,  Wyoming  and  Niagara 
Counties  lying  south  and  west  of  a 
continuous  line  extending  from  the 


Rainbow  Bridge  below  Niagara  Falls, 
north  along  the  Robert  Moses  Parkway 
to  US  Route  62A,  then  east  along  Route 
62A  to  US  Route  62,  then  southeast 
along  US  Route  62  to  Interstate  Route 
290,  then  south  along  Route  290  to  Exit 
50  of  the  NYS  Thruway,  then  east  along 
1-90  to  State  Route  98,  then  south  along 
State  Route  98  to  the  Cattaraugus 
County  line;  and  that  area  of  Steuben 
and  Chemung  Counties  lying  south  of 
State  Route  17. 

North  Carolina 

Regular  Season  for  Canada  Geese: 
Statewide,  except  for  Northampton 
Coimty  and  the  Northeast  Hunt  Unit — 
Counties  of  Bertie,  Camden,  Chowan. 
Currituck,  Dare,  Hyde,  Pasquotank, 
Perquimans,  Tyrrell,  and  Washington. 

Pennsylvania 

Erie,  Mercer,  and  Butler  Counties:  All 
of  Erie,  Mercer,  and  Butler  Counties. 

Regular  Season  Area  for  Canada 
Geese:  Area  from  New  York  State  line 
west  of  U.S.  Route  220  to  intersection  of 
1-180,  west  of  1-180  to  intersection  of 
SR  147,  west  of  SR  147  to  intersection 
of  U.S.  Route  322,  west  of  U.S.  Route 
322  to  intersection  of  1-81,  west  of  1-81 
to  intersection  of  1-83,  west  of  1-83  to 
1-283,  west  of  1-283  to  SR  441,  west  of 
SR  441  to  U.S.  Route  30,  west  of  U.S. 
Route  30  to  1-83,  west  of  1-83  to 
Maryland  State  line,  except  for  the 
Counties  of  Erie,  Mercer,  Butler,  and 
Crawford. 

Special  Late  Season  Area  for  Canada 
Geese:  Same  as  Regular  Season  Area  and 
the  area  from  New  York  State  line  east 
of  U.S.  Route  220  to  intersection  of  I- 
180,  east  of  1-180  to  intersection  of  SR 
147,  east  of  SR  147  to  intersection  of 
U.S.  Route  322,  east  of  Route  322  to 
intersection  of  1-81,  north  of  1-81  to 
intersection  of  1-80,  north  of  1-80  to 
New  Jersey  State  line. 

Rhode  Island 

Special  Area  for  Canada  Geese:  Kent 
and  Providence  Counties  and  portions 
of  the  towns  of  Exeter  and  North 
Kingston  within  Washington  County 
(see  State  regulations  for  detailed 
descriptions). 

South  Carolina 

Canada  Goose  Area:  Statewide  except 
for  Clarendon  County  and  that  portion 
of  Lake  Marion  in  Orangeburg  County 
and  Berkeley  County. 

Virginia 

Regular  and  Special  Late  Season  Area 
for  Canada  Geese:  All  areas  west  of  I- 
95. 

Back  Bay  Area:  Defined  for  white 
geese  as  the  waters  of  Back  Bay  and  its 
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tributaries  and  the  marshes  adjacent 
thereto,  and  on  the  land  and  marshes 
between  Back  Bay  and  the  Atlantic 
Ocean  from  Sandbridge  to  the  North 
Carolina  Une,  and  on  and  along  the 
shore  of  North  Landing  River  and  the 
marshes  adjacent  thereto,  and  on  and 
along  the  shores  of  Binson  Inlet  Lake 
(formerly  known  as  Lake  Tecumseh) 
and  Red  Wing  Lake  and  the  marshes 
adjacent  thereto. 

West  Virginia 

Same  zones  as  for  ducks. 

Mississippi  Flyway 

Alabama 

Same  zones  as  for  ducks,  but  in 
addition: 

S[BP  Zone:  That  portion  of  Morgan 
County  east  of  U.S.  Highway  31.  north 
of  State  Highway  36,  and  west  of  U.S. 
231:  that  portion  of  Limestone  County 
south  of  U.S.  72;  and  that  portion  of 
Madison  County  south  of  Swancott 
Road  and  west  of  Triana  Road. 

Arkansas 

East  Zone:  Arkansas,  Ashley,  Chicot, 
Clay,  Craighead,  Crittenden,  Cross, 
Desha,  Drew,  Greene,  Independence, 
Jackson,  Jefferson,  Lawrence,  Lee, 
Lincoln,  Lonoke,  Mississippi,  Monroe, 
Phillips,  Poinsett,  Prairie,  Pulaski, 
Randolph,  St.  Francis,  White,  and 
Woodruff  Counties. 

West  Zone:  Baxter,  Benton,  Boone, 
Carroll,  Cleburne,  Conway,  Crawford, 
Faulkner,  Franklin,  Fulton,  Izard, 
Johnson,  Madison,  Marion,  Newton, 
Pope,  Searcy,  Sharp,  Stone,  Van  Buren, 
and  Washington  Counties,  and  those 
portions  of  Logan,  Perry,  Sebastian,  and 
Yell  Counties  lying  north  of  a  line 
extending  east  from  the  Oklahoma 
border  along  State  Highway  10  to  Perry, 
south  on  State  9  to  State  60,  then  east 
on  State  60  to  the  Faulkner  County  line. 

Illinois 

Same  zones  as  for  ducks,  but  in 
addition: 

North  Zone: 

Northern  Illinois  Quota  Zone:  The 
Counties  of  McHenry,  Lake,  Kane, 
DuPage,  and  those  portions  of  LaSalle 
and  Will  Counties  north  of  Interstate 
Highway  80. 

Central  Zone: 

Central  Illinois  Quota  Zone:  The 
Counties  of  Grundy,  Woodford,  Peoria, 
Knox,  Fulton,  Tazewell,  Mason,  Cass, 
Morgan,  Pike,  Calhoun,  and  Jersey,  and 
those  portions  of  LaSalle  and  Will 
Counties  south  of  Interstate  Highway  80. 

South  Zone: 

Southern  Illinois  Quota  Zone: 
Alexander,  Jackson,  Union,  and 
Williamson  Counties. 


Rend  Lake  Quota  Zone:  Franklin  and 
Jefferson  Counties. 

Indiana 

Same  zones  as  for  ducks,  but  in 
addition: 

SJBP  Zone:  Jasper,  LaGrange,  LaPorte, 
Starke,  and  Steuben  Counties,  and  that 
portion  of  the  Jasper-Pulaski  Fish  and 
Wildlife  Area  in  Pulaski  County. 

Iowa 

Same  zones  as  for  ducks. 

Kentucky 

Western  Zone:  That  portion  of  the 
State  west  of  a  line  beginning  at  the 
Tennessee  border  at  Fulton  and 
extending  north  along  the  Purchase 
Parkway  to  Interstate  Highway  24,  east 
along  1-24  to  U.S.  Highway  641,  north 
along  U.S.  641  to  U.S.  60,  northeast 
along  U.S.  60  to  the  Henderson  County 
line,  then  south,  east,  and  northerly 
along  the  Henderson  County  line  to  the 
Indiana  border. 

Ballard  Reporting  Area:  That  area 
encompassed  by  a  line  beginning  at  the 
northwest  city  limits  of  Wickliffe  in 
Ballard  County  and  extending  westward 
to  the  middle  of  the  Mississippi  River, 
north  along  the  Mississippi  River  suid 
along  the  low-water  mark  of  the  Ohio 
River  on  the  Illinois  shore  to  the 
Ballard-McCracken  County  line,  south 
along  the  county  line  to  Kentucky 
Highway  358,  south  along  Kentucky  358 
to  U.S.  Highway  60  at  LaCenter;  then 
southwest  along  U.S.  60  to  the  northeast 
city  limits  of  Wickliffe. 

Henderson-Union  Reporting  Area: 
Henderson  County  and  that  portion  of 
Union  County  within  the  Western  Zone. 

Pennyroyal/Coalfield  Zone:  Butler, 
Daviess,  Ohio,  Simpson,  and  Warren 
Counties  and  all  counties  lying  west  to 
the  boundary  of  the  Western  Goose 
Zone. 

Michigan 

Same  zones  as  for  ducks,  but  in 
addition: 

South  Zone. 

Tuscola/Huron  Goose  Management 
Unit  (GMU):  Those  portions  of  Tuscola 
and  Huron  Counties  bounded  on  the 
south  by  Michigan  Highway  138  and 
Bay  City  Road,  on  the  east  by  Col  wood 
and  Bay  Port  Roads,  on  the  north  by 
Kilmanagh  Road  and  a  line  extending 
directly  west  off  the  end  of  Kilmanagh 
Road  into  Saginaw  Bay  to  the  west 
boundary,  and  on  the  west  by  the 
Tuscola-Bay  County  line  and  a  line 
extending  directly  north  off  the  end  of 
the  Tuscola-Bay  Coimty  line  into 
Saginaw  Bay  to  the  north  boundary. 

Allegan  County  GMU:  That  area 
encompassed  by  a  line  beginning  at  the 
junction  of  136th  Avenue  and  Interstate 


Highway  196  in  Lake  Town  Township 
and  extending  easterly  along  136th 
Avenue  to  Michigan  Highway  40, 
southerly  along  Michigan  40  through 
the  city  of  Allegan  to  108th  Avenue  in 
Trowbridge  Township,  westerly  along 
108th  Avenue  to  46th  Street,  northerly 
V2  mile  along  46th  Street  to  109th 
Avenue,  westerly  along  109th  Avenue  to 
I-19B  in  Casco  Township,  then 
northerly  along  1-196  to  the  point  of 
beginning. 

Saginaw  County  GMU:  That  portion  of 
Saginaw  County  bounded  by  Michigan 
Highway  46  on  the  north;  Michigan  52 
on  the  west;  Michigan  57  on  the  south; 
and  Michigan  13  on  the  east. 

Muskegon  Wastewater  GMU:  That 
portion  of  Muskegon  County  within  the 
boundaries  of  the  Muskegon  County 
wastewater  system,  east  of  the 
Muskegon  State  Game  Area,  in  sections 
5,  6,  7,  8,  17, 18,  19,  20,  29,  30,  and  32. 
TlON  R14W,  and  sections  1,  2, 10. 11, 
12,  13,  14,  24,  and  25,  TlON  R15W,  as 
posted. 

Special  Canada  Goose  Seasons 

Southern  Michigan  GMU:  That 
portion  of  the  State,  including  the  Great 
Lakes  and  interconnecting  waterways 
and  excluding  the  Allegan  County 
GMU,  south  of  a  line  b^inning  at  the 
Ontario  border  at  the  Bluewater  Bridge 
in  the  city  of  Port  Huron  and  extending 
westerly  and  southerly  along  Interstate 
Highway  94  to  1-69,  westerly  along  1-69 
to  Michigan  Highway  21,  westerly  along 
Michigan  21  to  1-96,  northerly  along  I- 
96  to  1-196,  westerly  along  1-196  to 
Lake  Michigan  Drive  (M—45)  in  Grand 
Rapids,  westerly  along  Lake  Michigan 
Drive  to  the  Lake  Michigan  shore,  then 
directly  west  from  the  end  of  Lake 
Michigan  Drive  to  the  Wisconsin  border. 

Central  Michigan  GMU:  That  portion 
of  the  South  Zone  north  of  the  Southern 
Michigan  GMU,  excluding  the  Tuscola/ 
Huron  GMU,  Saginaw  County  GMU. 
and  Muskegon  Wastewater  GMU. 

Minnesota 

West  Zone:  That  portion  of  the  state 
encompassed  by  a  line  beginning  at  the 
junction  of  State  Trunk  Highway  (STH) 
60  and  the  Iowa  border,  then  north  and 
east  along  STH  60  to  U.S.  Highway  71, 
north  along  U.S.  71  to  Interstate 
Highway  94,  then  north  and  west  along 
1-94  to  the  North  Dakota  border. 

West  Central  Zone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  State  Trunk  Highway 
(STH)  29  and  U.S.  Highway  212  and 
extending  west  along  U.S.  212  to  U.S. 
59,  south  along  U.S.  59  to  STH  67,  west 
along  STH  67  to  U.S.  75,  north  along 
U.S.  75  to  County  State  Aid  Highway 
(CSAH)  30  in  Lac  qui  Parle  County,  west 
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along  CSAH  30  to  County  Road  70  in 
Lac  qui  Parle  County,  west  along  County 
70  to  the  western  boundary  of  the  State, 
north  along  the  western  boundary  of  the 
State  to  a  point  due  south  of  the 
intersection  of  STH  7  and  CSAH  7  in 
Big  Stone  County,  and  continuing  due 
north  to  said  intersection,  then  north 
along  CSAH  7  to  CSAH  6  in  Big  Stone 
County,  east  along  CSAH  6  to  CSAH  21 
in  Big  Stone  County,  south  along  CSAH 
21  to  CSAH  10  in  Big  Stone  County,  east 
along  CSAH  10  to  CSAH  22  in  Swift 
County,  east  along  CSAH  22  to  CSAH  5 
in  Swift  County,  south  along  CSAH  5  to 
U.S.  12,  east  along  U.S.  12  to  CSAH  17 
in  Swift  County,  south  along  CSAH  17 
to  CSAH  9  in  Chippewa  County,  south 
along  CSAH  9  to  STH  40,  east  along 
STH  40  to  STH  29,  then  south  along 
STH  29  to  the  point  of  beginning. 

Lac  qui  Parle  Zone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  U.S.  Highway  212  and 
County  State  Aid  Highway  (CSAH)  27  in 
Lac  qui  Parle  County  and  extending 
north  along  CSAH  27  to  CSAH  20  in  Lac 
qui  Parle  County,  west  along  CSAH  20 
to  State  Trunk  Highway  (STH)  40,  north 
along  STH  40  to  STH  119,  north  along 
STH  119  to  CSAH  34  in  Lac  qui  Parle 
County,  west  along  CSAH  34  to  CSAH 
19  in  Lac  qui  Parle  County,  north  and 
west  along  CSAH  19  to  CSAH  38  in  Lac 
qui  Parle  County,  west  along  CSAH  38 
to  U.S.  75,  north  along  U.S.  75  to  STH 
7,  east  along  STH  7  to  CSAH  6  in  Swift 
County,  east  along  CSAH  6  to  County 
Road  65  in  Swift  County,  south  along 
County  65  to  County  34  in  Chippewa 
County,  south  along  County  34  to  CSAH 
12  in  Chippewa  County,  east  along 
CSAH  12  to  CSAH  9  in  Chippewa 
County,  south  along  CSAH  9  to  STH  7, 
southeast  along  STH  7  to  Montevideo 
and  along  the  municipal  boundary  of 
Montevideo  to  U.S.  212;  then  west  along 
U.S.  212  to  the  point  of  beginning. 

Northwest  Zone:  That  portion  of  the 
state  encompassed  by  a  line  extending 
east  &"om  the  North  Dakota  border  along 
U.S.  Highway  2  to  State  Trunk  Highway 
(STH)  32,  north  along  STH  32  to  STH 
92,  east  along  STH  92  to  County  State 
Aid  Highway  (CSAH)  2  in  Polk  County, 
north  along  CSAH  2  to  CSAH  27  in 
Pennington  County,  north  along  CSAH 

27  to  STH  1,  east  along  STH  1  to  CSAH 

28  in  Permington  County,  north  along 
CSAH  28  to  CSAH  54  in  Marshall 
County,  north  along  CSAH  54  to  CSAH 
9  in  Roseau  County,  north  along  CSAH 
9  to  STH  11,  west  along  STH  11  to  STH 
310,  and  north  along  STH  310  to  the 
Manitoba  border. 

Northeast  Zone:  That  portion  of  the 
state  encompassed  by  the  following 
boundary:  Beginning  on  State  Tnink 
Highway  (STH)  72  at  the  northern 


boundary  of  the  state,  thence  along  STH 
72  to  the  Tamarac  River  in  Beltrami 
County,  thence  along  the  southerly 
shore  of  the  Tamarac  River  to  Upper 
Red  Lake,  thence  along  the  easterly  and 
southerly  shores  of  Upper  Red  Lake  to 
the  easterly  boundary  of  the  Red  Lake 
Indian  Reservation,  thence  along  the 
easterly  boundary  of  said  Reservation  to 
STH  1,  thence  along  STH  1  to  STH  72, 
thence  along  STH  72  to  U.S.  Highway 
71,  thence  along  U.S.  71  to  County  State 
Aid  Highway  (CSAH)  39  in  Beltrami 
County,  thence  along  CSAH  39  to  CSAH 
20,  thence  along  CSAH  20  to  CSAH  53, 
thence  along  CSAH  53  to  CSAH  12, 
thence  along  CSAH  12  to  CSAH  51, 
thence  along  CSAH  51  to  CSAH  8, 
thence  along  CSAH  8  to  CSAH  25, 
thence  along  CSAH  25  to  CSAH  4, 
thence  along  CSAH  4  to  CSAH  46, 
thence  along  CSAH  46  to  U.S.  Highway 
2,  thence  along  U.S.  2  to  CSAH  45, 
thence  along  CSAH  45  to  CSAH  9, 
thence  along  CSAH  9  to  CSAH  69, 
thence  along  CSAH  69  to  CSAH  5, 
thence  along  CSAH  5  to  CSAH  39, 
thence  along  CSAH  39  to  County  Road 
(CR)  94,  thence  along  CR  94  to  CSAH 
31,  thence  along  CSAH  31  to  STH  200. 
thence  along  STH  200  to  STH  371, 
thence  along  STH  371  to  STH  84,  thence 
along  STH  84  to  CSAH  2,  thence  along 
CSAH  2  to  CSAH  1,  thence  along  CSAH 
1  to  STH  6,  thence  along  STH  6  to  STH 
18,  thence  along  STH  18  to  U.S. 
Highway  169,  thence  due  east  to  the 
west  shore  of  Mille  Lacs  Lake,  thence 
along  the  westerly  and  southerly  shores 
of  said  lake  to  a  point  due  north  of  the 
junction  of  U.S.  169  and  STH  27,  thence 
due  south  to  said  junction,  thence  along 
U.S.  169  to  STH  23,  thence  along  STH 
23  to  STH  65,  thence  along  STH  65  to 
STH  70,  thence  along  STH  70  to  the  east 
boundary  of  the  state,  thence  along  the 
easterly  and  northerly  boundaries  of  the 
state  to  the  point  of  beginning. 

Special  Canada  Goose  Seasons 

Fergus  Falls/Alexandria  Zone:  That 
area  encompassed  by  a  line  beginning  at 
the  intersection  of  State  Trunk  Highway 
(STH)  55  and  STH  28  and  extending 
east  along  STH  28  to  County  State  Aid 
Highway  (CSAH)  33  in  Pope  County, 
north  along  CSAH  33  to  CSAH  3  in 
Douglas  County,  north  along  CSAH  3  to 
CSAH  69  in  Otter  Tail  County,  north 
along  CSAH  69  to  CSAH  46  in  Otter  Tail 
County,  east  along  CSAH  46  to  the 
eastern  boundary  of  Otter  Tail  County, 
north  along  the  east  boundary  of  Otter 
Tail  County  to  CSAH  40  in  Otter  Tail 
County,  west  along  CSAH  40  to  CSAH 
75  in  Otter  Tail  County,  north  along 
CSAH  75  to  STH  210,  west  along  STH 
210  to  STH  108,  north  along  STH  108 
to  CSAH  1  in  Otter  Tail  County,  west 


along  CSAH  1  to  CSAH  14  in  Otter  Tail 
County,  north  along  CSAH  14  to  CSAH 
44  in  Otter  Tail  County,  west  along 
CSAH  44  to  CSAH  35  in  Otter  Tail 
County,  north  along  CSAH  35  to  STH 
108.  west  along  STH  108  to  CSAH  19  in 
Wilkin  County,  south  along  CSAH  19  to 
STH  55.  then  southeast  along  STH  55  to 
the  point  of  beginning. 

Missouri 

Same  zones  as  for  ducks  but  in 
addition; 

North  Zone. 

Swan  Lake  Zone:  That  area  bounded 
by  U.S.  Highway  36  on  the  north. 
Missouri  Highway  5  on  the  east, 
Missouri  240  and  U.S.  65  on  the  south, 
and  U.S.  65  on  the  west. 

Middle  Zone 

Schell-Osage  Zone:  That  portion  of 
the  State  encompassed  by  a  line 
extending  east  from  the  Kansas  border 
along  U.S.  Highway  54  to  Missouri 
Highway  13.  north  along  Missouri  13  to 
Missouri  7.  west  along  Missouri  7  to 
U.S.  71.  north  along  U.S.  71  to  Missouri 
2.  then  west  along  Missouri  2  to  the 
Kansas  border. 

Ohio 

Same  zones  as  for  ducks  but  in 
addition: 

North  Zone. 

Lake  Erie  SJBP  Zone:  That  portion  of 
the  State  encompassed  by  a  Une 
extending  south  from  the  Michigan 
border  along  Interstate  Highway  75  to  I- 
280.  south  along  1-280  to  1-80,  and  east 
along  1-80  to  the  Peruisylvania  border. 

Tennessee 

Southwest  Zone:  That  portion  of  the 
State  south  of  State  Highways  20  and 
104,  and  west  of  U.S.  Highways  45  and 
45W. 

Northwest  Zone:  Lake,  Obion  and 
Weakley  Counties  and  those  portions  of 
Gibson  and  Dyer  Counties  not  included 
in  the  Southwest  Tennessee  Zone. 

Kentucky/Barkley  Lakes  Zone:  That 
portion  of  the  State  bounded  on  the 
west  by  the  eastern  boundaries  of  the 
Northwest  and  Southwest  Zones  and  on 
the  east  by  State  Highway  13  from  the 
Alabama  border  to  Clarksville  and  U.S. 
Highway  79  from  Clarksville  to  the 
Kentucky  border. 

Wisconsin 

Horicon  Zone:  That  area  encompassed 
by  a  line  begiiming  at  the  intersection  of 
State  Highway  21  and  the  Fox  River  in 
Winnebago  County  and  evtending 
westerly  along  State  21  to  the  west 
boundary  of  Wirmebago  County, 
southerly  along  the  west  boundary  of 
Winnebago  County  to  the  north 
boimdary  of  Green  Lake  County, 
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westerly  along  the  north  boundaries  of 
Green  Lake  and  Marquette  Counties  to 
State  22,  southerly  along  State  22  to 
State  33,  westerly  along  State  33  to  U.S. 
Highway  16,  westerly  along  U.S.  16  to 
Weyh  Road,  southerly  along  Weyh  Road 
to  County  Highway  O,  southerly  along 
County  O  to  the  west  boundary  of 
Section  31.  southerly  along  the  west 
boundary  of  Section  31  to  the  Sauk/ 
Columbia  County  boundary,  southerly 
along  the  Sauk/Columbia  County 
boundary  to  State  33,  easterly  along 
State  33  to  Interstate  Highway  90/94, 
southerly  along  1-90/94  to  State  60. 
easterly  along  State  60  to  State  83, 
northerly  along  State  83  to  State  175. 
northerly  along  State  175  to  State  33, 
easterly  along  State  33  to  U.S.  Highway 
45,  northerly  along  U.S.  45  to  the  east 
shore  of  the  Fond  Du  Lac  River, 
northerly  along  the  east  shore  of  the 
Fond  Du  Lac  River  to  Lake  Winnebago, 
northerly  along  the  western  shoreline  of 
Lake  Winnebago  to  the  Fox  River,  then 
westerly  along  the  Fox  River  to  State  21. 
Collins  Zone:  That  area  encompassed 
by  a  line  beginning  at  the  intersection  of 
Hilltop  Road  and  Collins  Marsh  Road  in 
Manitowoc  County  and  extending 
westerly  along  Hilltop  Road  to  Humpty 
Dumpty  Road,  southerly  along  Humpty 
Dumpty  Road  to  Poplar  Grove  Road, 
easterly  and  southerly  along  Poplar 
Grove  Road  to  County  Highway  JJ, 
southeasterly  along  County  JJ  to  Collins 
Road,  southerly  along  Collins  Road  to 
the  Manitowoc  River,  southeasterly 
along  the  Manitowoc  River  to  Quarry 
Road,  northerly  along  Quarry  Road  to 
Einberger  Road,  northerly  along 
Einberger  Road  to  Moschel  Road, 
westerly  along  Moschel  Road  to  Collins 
Marsh  Road,  northerly  along  Collins 
Marsh  Road  to  Hilltop  Road. 

Exterior  Zone:  That  portion  of  the 
State  not  included  in  the  Horicon  or 
Collins  Zones. 

Mississippi  River  Subzone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  the  Burlington  Northern 
Railway  and  the  Illinois  border  in  Grant 
County  and  extending  northerly  along 
the  Burlington  Northern  Railway  to  the 
city  limit  of  Prescott  in  Pierce  County, 
then  west  along  the  Prescott  city  limit 
to  the  Minnesota  border. 

Rock  Prairie  Subzone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  the  Illinois  border  and 
Interstate  Highway  90  and  extending 
north  along  1-90  to  County  Highway  A, 
east  along  County  A  to  U.S.  Highway  12. 
southeast  along  U.S.  12  to  State 
Highway  50.  west  along  State  50  to  State 
120.  then  south  along  120  to  the  Illinois 
border. 

Rrown  County  Subzone:  That  area 
encompassed  by  a  line  beginning  at  the 


intersection  of  the  Fox  River  with  Green 
Bay  in  Brown  County  and  extending 
southerly  along  the  Fox  River  to  State 
Highway  29.  northwesterly  along  State 
29  to  the  Brown  County  line,  south, 
east,  and  north  along  the  Brown  County 
line  to  Green  Bay.  due  west  to  the 
midpoint  of  the  Green  Bay  Ship 
Channel,  then  southwesterly  along  the 
Green  Bay  Ship  Channel  to  the  Fox 
River. 


Central  Flyway 

Colorado  (Central  Flyway  Portion) 

Northern  Front  Range  Area:  All  lands 
in  Adams,  Boulder.  Clear  Creek.  Denver, 
Gilpin,  Jefferson,  Larimer,  and  Weld 
Counties  west  of  1-25  from  the 
Wyoming  border  south  to  1-70;  west  on 
1-70  to  the  Continental  Divide;  north 
along  the  Continental  Divide  to  the 
Jackson-Larimer  County  Line  to  the 
Wyoming  border. 

South  Park/San  Luis  Valley  Area: 
Alamosa,  Chaffee,  Conejos.  Costilla, 
Custer,  Fremont.  Lake.  Park.  Teller,  and 
Rio  Grande  Counties  and  those  portions 
of  Hinsdale.  Mineral,  and  Saguache 
Counties  east  of  the  Continental  Divide. 

North  Park  Area:  Jackson  County. 

Arkansas  Valley  Area:  Baca,  Bent. 
Crowley.  Kiowa.  Otero,  and  Prowers 
Counties. 

Pueblo  County  Area:  Pueblo  County. 

Remainder:  Remainder  of  the  Central 
Flyway  portion  of  Colorado. 

Eastern  Colorado  Late  Light  Goose 
Area:  That  portion  of  the  State  east  of 
Interstate  Highway  25. 

Kansas 

Light  Geese 

Unit  1:  That  portion  of  Kansas  east  of 
a  line  beginning  at  the  intersection  of 
the  Nebraska  border  and  KS  99, 
extending  south  along  KS  99  to  1-70  to 
U.S.  75.  south  on  U.S.  75  to  U.S.  54, 
west  on  U.S.  54  to  KS  99.  and  then 
south  on  KS  99  to  the  Oklahoma  border. 

Unit  2:  The  remainder  of  Kansas, 
laying  west  of  Unit  1. 

Dark  Geese 

Marais  des  Cygnes  Valley  Unit:  The 
area  is  bounded  by  the  Missouri  border 
to  KS  68.  KS  68  to  U.S.  169.  U.S.  169 
to  KS  7,  KS  7  to  KS  31.  KS  31  to  U.S. 
69.  U.S.  69  to  KS  239.  KS  239  to  the 
Missouri  border. 

South  Flint  Hills  Unit:  The  area  is 
bounded  by  highways  U.S.  50  to  KS  57. 
KS  57  to  U.S.  75,  U.S.  75  to  KS  39.  KS 
39  to  KS  96.  KS  96  to  U.S.  77,  U.S.  77 
to  U.S.  50. 

Central  Flint  Hills  Unit:  That  area 
southwest  of  Topeka  bounded  by 
Highways  U.S.  75  to  1-35. 1-35  to  U.S. 
50.  U.S.  50  to  U.S.  77,  U.S.  77  to  1-70, 
1-70  to  U.S.  75. 


Southeast  unit:  That  area  of  southeast 
Kansas  bounded  by  the  Missouri  border 
to  U.S.  160.  U.S.  160  to  U.S.  69.  U.S.  69 
to  KS  39.  KS  39  to  U.S.  169.  U.S.  169 
to  the  Oklahoma  border,  and  the 
Oklahoma  border  to  the  Missouri 
border. 

Montana  (Central  Flyway  Portion) 

Sheridan  County:  Includes  all  of 
Sheridan  County. 

Remainder:  Includes  the  remainder  of 
the  Central  Flyway  portion  of  Montana. 

Nebraska 

Dark  Geese 

North  Unit:  Keya  Paha  County  east  of 
U.S.  183  and  all  of  Boyd  County, 
including  the  boundary  waters  of  the 
Niobrara  River,  all  of  Knox  County  and 
that  portion  of  Cedar  County  west  of 
U.S.  81. 

Southwest  Unit:  That  area  south  and 
west  of  U.S.  281  at  the  Kansas/Nebraska 
border,  north  to  Gunbarrel  Road  (at 
Doniphan),  east  to  NE  14,  north  to  NE 
91,  west  to  U.S.  183,  south  to  NE  92. 
west  to  NE  61.  north  to  U.S.  2,  west  to 
the  intersection  of  Garden,  Grant,  and 
Sheridan  counties,  then  west  along  the 
northern  border  of  Garden.  Morrill,  and 
Scotts  Bluff  counties  to  the  Wyoming 
border. 

Northwest  Unit:  That  area  north  of  the 
Southwest  Unit  and  west  of  U.S.  183. 

East  Unit:  The  remainder  of  Nebraska. 

Light  Geese 

Rainwater  Basin  Light  Goose  Area 
(West):  The  area  bounded  by  the 
junction  of  U.S.  283  and  U.S.  30  at 
Lexington,  east  on  U.S.  30  to  U.S.  281. 
south  on  U.S.  281  to  NE  4,  west  on  NE 
4  to  U.S.  34.  continue  west  on  U.S.  34 
to  U.S.  283.  then  north  on  U.S.  283  to 
the  beginning. 

Rainwater  Basin  Light  Goose  Area 
(East):  The  area  bounded  by  the  junction 
of  U.S.  281  and  NS  30  at  Grand  Island, 
north  and  east  on  U.S.  30  to  NE  92.  east 
on  NE  92  to  NE  15,  south  on  NE  15  to 
NE  4.  west  on  NE  4  to  U.S.  281.  north 
on  U.S.  281  to  the  beginning. 

Remainder  of  State:  The  remainder 
portion  of  Nebraska. 

New  Mexico  (Central  Flyway  Portion) 

Dark  Geese. 

Middle  Rio  Grande  Valley  Unit: 
Sierra.  Socorro,  and  Valencia  counties. 

Remainder:  The  remainder  of  the 
Central  Flyway  portion  of  New  Mexico. 

North  Dakota 

Dark  Geese 

Missouri  River  Zone:  That  area 
encompassed  by  a  line  extending  from 
the  South  Dakota  border  north  on  U.S. 
83  and  1-94  to  ND  41.  north  to  ND  53. 
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west  to  U.S.  83,  north  to  ND  23,  west  to 
ND  37,  south  to  ND  1804,  south 
approximately  9  miles  to  Elbowoods 
Bay  on  Lake  Sakakawea,  south  and  west 
across  the  lake  to  ND  8,  south  to  ND 
200,  east  to  ND  31,  south  to  ND  25, 
south  to  1-94,  east  to  ND  6,  south  to  the 
South  Dakota  border,  and  east  to  the 
point  of  origin. 

Statewide:  All  of  North  Dakota. 

South  Dakota 

Dark  Geese 

Unit  1 :  Statewide  except  for  Units  2 
and  3. 

Power  Plant  Area:  That  portion  of 
Grant  County  east  of  SD  15  and  north 
of  SD  20. 

Unit  2:  Brule,  Buffalo,  Campbell, 
Dewey,  Hughes,  Hyde,  Lyman,  Potter, 
Steuiley,  Sully,  and  Walworth  Counties 
and  that  portion  of  Corson  County  east 
of  State  Highway  65. 

Unit  3:  Charles  Mix  and  Gregory 
Counties. 

Texas 

West  Unit:  That  portion  of  the  State 
laying  west  of  a  line  from  the 
international  toll  bridge  at  Laredo;  north 
along  1-35  and  I-35W  to  Fort  Worth; 
northwest  along  U.S.  81  and  U.S.  287  to 
Bowie;  and  north  along  U.S.  81  to  the 
Oklahoma  border. 

East  Unit:  Remainder  of  State- 
Wyoming  (Central  Flyway  Portion) 

Area  1;  Converse,  Hot  Springs, 
Natrona,  and  Washakie  Counties,  and 
that  portion  of  Park  County  south  of 
T58N. 

Area  2:  Platte  County. 

Area  3:  Albany,  Big  Horn,  Campbell, 
Crook,  Fremont,  Johnson,  Laramie, 
Niobrara,  Sheridan,  and  Weston 
Counties  and  those  portions  of  Carbon 
County  east  of  the  Continental  Divide 
and  Park  County  north  of  T58N. 

Area  4:  Goshen  County. 

Pacific  Flyway 
Arizona 

GMU  22  and  23:  Game  Management 
Units  22  and  23. 

Remainder  of  State:  The  remainder  of 
Arizona. 

California 

Northeastern  Zone:  That  portion  of 
the  State  east  and  north  of  a  line 
begiiuiing  at  the  Oregon  border;  south 
and  west  along  the  Klamath  River  to  the 
mouth  of  Shovel  Creek;  south  along 
Shovel  Creek  to  Forest  Service  Road 
46N10;  south  and  east  along  FS  46N10 
to  FS  45N22;  west  and  south  along  FS 
45N22  to  U.S.  97  at  Grass  Lake  Summit; 
south  and  west  along  U.S.  97  to  1-5  at 


the  town  of  Weed;  south  along  1-5  to  CA 
89;  east  and  south  along  CA  89  to  the 
junction  with  CA  49;  east  and  north  on 
CA  49  to  CA  70;  east  on  CA  70  to  U.S. 
395;  south  and  east  on  U.S.  395  to  the 
Nevada  border. 

Colorado  River  Zone:  Those  portions 
of  San  Bernardino,  Riverside,  and 
Imperial  Counties  east  of  a  line 
extending  from  the  Nevada  border  south 
along  U.S.  95  to  Vidal  Junction;  south 
on  a  road  known  as  "Aqueduct  Road" 
in  San  Bernardino  County  through  the 
town  of  Rice  to  the  San  Bernardino- 
Riverside  County  line;  south  on  a  road 
known  in  Riverside  County  as  the 
"Desert  Center  to  Rice  Road"  to  the 
town  of  Desert  Center;  east  31  miles  on 
I-IO  to  the  Wiley  Well  Road;  south  on 
this  road  to  Wiley  Well;  southeast  along 
the  Army-Milpitas  Road  to  the  Blythe, 
Brawley,  Davis  Lake  intersections;  south 
on  the  Blythe-Brawley  paved  road  to  the 
Ogilby  and  Tumco  Mine  Road;  south  on 
this  road  to  U.S.  80;  east  seven  miles  on 
U.S.  80  to  the  Andrade-Algodones  Road; 
south  on  this  paved  road  to  the  Mexican 
border  at  Algodones,  Mexico. 

Southern  Zone:  That  portion  of 
southern  California  (but  excluding  the 
Colorado  River  Zone)  south  and  east  of 
a  line  extending  from  the  Pacific  Ocean 
east  along  the  Santa  Maria  River  to  CA 
166  near  the  City  of  Santa  Maria;  east  on 
CA  166  to  CA  99;  south  on  CA  99  to  the 
crest  of  the  Tehachapi  Mountains  at 
Tejon  Pass;  east  and  north  along  the 
crest  of  the  Tehachapi  Mountains  to  CA 
178  at  Walker  Pass;  east  on  CA  178  to 
U.S.  395  at  the  town  of  Inyokem;  south 
on  U.S.  395  to  CA  58;  east  on  CA  58  to 
1-15;  east  on  1-15  to  CA  127;  north  on 
CA  127  to  the  Nevada  border. 

Balance-of-the-State  Zone:  The 
remainder  of  California  not  included  in 
the  Northeastern,  Southern,  and  the 
Colorado  River  Zones. 

Del  Norte  and  Humboldt  Area:  The 
Counties  of  Del  Norte  and  Humboldt. 

Sacramento  Valley  Area:  That  area 
bounded  by  a  line  beginning  at  Willows 
in  Glenn  County  proceeding  south  on  I- 
5  to  Hahn  Road  north  of  Arbuckle  in 
Colusa  County;  easterly  on  Hahn  Road 
and  the  Grimes  Arbuckle  Road  to 
Grimes  on  the  Sacramento  River; 
southerly  on  the  Sacramento  River  to 
the  Tisdale  Bypass  to  O'Banion  Road; 
easterly  on  O'Banion  Road  to  CA  99; 
northerly  on  CA  99  to  the  Gridley- 
Colusa  Highway  in  Gridley  in  Butte 
County;  westerly  on  the  Gridley-Colusa 
Highway  to  the  River  Road;  northerly  on 
the  River  Road  to  the  Princeton  Ferry; 
westerly  across  the  Sacramento  River  to 
CA  45;  northerly  on  CA  45  to  CA  162; 
northerly  on  CA  45-162  to  Glenn; 
westerly  on  CA  162  to  the  point  of 
beginning  in  Willows. 


Western  Canada  Goose  Hunt  Area: 
That  portion  of  the  above  described 
Sacramento  Valley  Area  lying  east  of  a 
Une  formed  by  Butte  Creek  from  the 
Gridley-Colusa  Highway  south  to  the 
Cherokee  Canal;  easterly  along  the 
Cherokee  Canal  and  North  Butte  Road  to 
West  Butte  Road;  southerly  on  West 
Butte  Road  to  Pass  Road;  easterly  on 
Pass  Road  to  West  Butte  Road;  southerly 
on  West  Butte  Road  to  CA  20;  and 
westerly  along  CA  20  to  the  Sacramento 
River. 

San  Joaquin  Valley  Area:  That  area 
bounded  by  a  line  beginning  at  Modesto 
in  Stanislaus  County  proceeding  west 
on  CA  132  to  1-5;  southerly  on  1-5  to 
CA  152  in  Merced  County;  easterly  on 
CA  152  to  CA  165;  northeriy  on  CA  165 
to  CA  99  at  Merced;  northerly  and 
westerly  on  CA  99  to  the  point  of 
beginning. 

Colorado  (Pacific  Flyway  Portion) 

West  Central  Area:  Archuleta.  Delta, 
Dolores,  Gunnison,  LaPlata. 
Montezuma,  Montrose.  Ouray,  San  Juan, 
and  San  Miguel  Counties  and  those 
portions  of  Hinsdale,  Mineral  and 
Saguache  Counties  west  of  the 
Continental  Divide. 

State  Area:  The  remainder  of  the 
Pacific-Flyway  Portion  of  Colorado. 

Idaho 

Zone  1:  Benewah,  Bonner,  Boundary, 
Clearwater,  Idaho,  Kootenai,  Latah, 
Lewis,  Nez  Perce,  and  Shoshone 
Counties. 

Zone  2:  The  Counties  of  Ada;  Adams; 
Boise;  Canyon;  those  portions  of  Elmore 
north  and  east  of  1-84,  and  south  and 
west  of  1-64,  west  of  ID  51,  except  the 
Camas  Creek  drainage;  Gem;  Owyhee 
west  of  ID  51;  Payette;  Valley;  and 
Washington. 

Zone  3:  The  Counties  of  Blaine; 
Camas;  Cassia;  those  portions  of  Elmore 
south  of  1-84  east  of  H)  51 ,  and  within 
the  Camas  Creek  drainage;  Gooding; 
Jerome;  Lincoln;  Minidoka;  Owyhee  east 
of  ID  51;  Power  writhin  the  Minidoka 
National  Wildlife  Refuge;  and  Twin 
Falls. 

Zone  4:  The  Counties  of  Bear  Lake; 
Bingham  within  the  Blackfoot  Reservoir 
drainage;  Bonneville,  Butte;  Caribou 
except  the  Fort  Hall  Indian  Reservation; 
Clark;  Custer;  Franklin;  Fremont; 
Jefferson;  Lemhi;  Madison;  Oneida; 
Power  west  of  ID  37  and  ID  39  except 
the  Minidoka  National  Wildhfe  Refuge; 
and  Teton. 

Zone  5:  All  lands  and  waters  within 
the  Fort  Hall  Indian  Reservation, 
including  private  inholdings;  Bannock 
County;  Bingham  County,  except  that 
portion  wdthin  the  Blackfoot  Reservoir 
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drainage;  and  Power  County  east  of  ID 
37  and  ID  39. 

In  addition,  goose  frameworks  are  set 
by  the  following  geographical  areas: 
Northern  Unit:  Benewah,  Bonner, 
Boundary.  Clearwater,  Idaho,  Kootenai, 
Latah,  Lewis.  Nez  Perce,  and  Shoshone 
Counties. 

Southwestern  Unit:  That  area  west  of 
the  hne  formed  by  U.S.  93  north  from 
the  Nevada  border  to  Shoshone, 
northerly  on  ID  75  (formerly  U.S.  93)  to 
Challis,  northerly  on  U.S.  93  to  the 
Montana  border  (except  the  Northern 
Unit  and  except  Custer  and  Lemhi 
Counties). 

Southeastern  Unit:  That  area  east  of 
the  line  formed  by  U.S.  93  north  from 
the  Nevada  border  to  Shoshone, 
northerly  on  ID  75  (formerly  U.S.  93)  to 
Challis,  northerly  on  U.S.  93  to  the 
Montana  border,  including  all  of  Custer 
and  Lemhi  Counties. 

Montana  (Pacific  Flyway  Portion) 

East  of  the  Divide  Zone:  The  Pacific 
Flyway  portion  of  the  State  located  east 
of  the  Continental  Divide. 

West  of  the  Divide  Zone:  The 
remainder  of  the  Pacific  Flyway  portion 
of  Montana. 

Nevada 

Lincoln  Clark  County  Zone:  All  of 
Lincoln  and  Clark  Counties 

Remainder-of-the-State  Zone:  The 
remainder  of  Nevada. 

New  Mexico  (Pacific  Flyway  Portion) 

North  Zone:  The  Pacific  Flyway 
portion  of  New  Mexico  located  north  of 
1-40. 

South  Zone:  The  Pacific  Flyway 
portion  of  New  Mexico  located  south  of 
1-40. 

Oregon 

Southwest  Zone:  Douglas,  Coos, 
Curry,  Josephine  and  Jackson  Counties. 

Northwest  Special  Permit  Zone:  That 
portion  of  western  Oregon  west  and 
north  of  a  line  running  south  from  the 
Columbia  River  in  Portland  along  1-5  to 
OR  22  at  Salem;  then  east  on  OR  22  to 
the  Stayton  Cutoff;  then  south  on  the 
Stayton  Cutoff  to  Stayton  and  due  south 
to  the  Santiam  River;  then  west  along 
the  north  shore  of  the  Santiam  River  to 
1-5;  then  south  on  1-5  to  OR  126  at 
Eugene;  then  west  on  OR  126  to 
Greenhill  Road;  then  south  on  Greenhill 
Road  to  Crow  Road;  then  west  on  Crow 
Road  to  Territorial  Hwry;  then  west  on 
Territorial  Hw>'  to  OR  126;  then  west  on 
OR  126  to  OR  36;  then  north  on  OR  36 
to  Forest  Road  5070  at  Brickerville;  then 
west  and  south  on  Forest  Road  5070  to 
OR  126;  then  west  on  OR  126  to  the 
Pacific  Coast. 


Northwest  Zone:  Those  portions  of 
Clackamas,  Lane,  Linn.  Marion. 
Multnomah,  and  Washington  Counties 
outside  of  the  Northwest  Special  Permit 
Zone. 

Closed  Zone:  Those  portions  of  Coos. 
Curry.  Douglas  and  Lane  Counties  west 
of  US  101. 

Eastern  Zone:  Hood  River.  Wasco. 
Sherman.  Gilliam,  Morrow,  Umatilla, 
Deschutes,  Jefferson,  Crook.  Wheeler. 
Grant.  Baker.  Union,  and  Wallowa 
Counties. 

Harney.  Klamath.  Lake  and  Malheur 
Counties  Zone:  All  of  Harney.  Klamath. 
Lake,  and  Malheur  Counties. 

Utah 

Washington  County  Zone:  All  of 
Washington  County. 

Remainder-of-the-State  Zone:  The 
remainder  of  Utah. 

Washington 

Eastern  Washington:  All  areas  east  of 
the  Pacific  Crest  Trail  and  east  of  the  Big 
White  Salmon  River  in  Klickitat  County. 

Area  1:  Lincoln.  Spokane,  and  Walla 
Walla  Counties;  that  part  of  Grant 
County  east  of  a  line  beginning  at  the 
Douglas-Lincoln  County  line  on  WA 
174,  southwest  on  WA  174  to  WA  155, 
south  on  WA  155  to  US  2,  southwest  on 
US  2  to  Pinto  Ridge  Road,  south  on 
Pinto  Ridge  Road  to  WA  28,  east  on  WA 
28  to  the  Stratford  Road,  south  on  the 
Stratford  Road  to  WA  17,  south  on  WA 
17  to  the  Grant-Adams  County  line; 
those  parts  of  Adams  County  east  of 
State  Highway  17;  those  parts  of 
Franklin  County  east  and  south  of  a  line 
beginning  at  the  Adams-Franklin 
County  line  on  WA  17,  south  on  WA  17 
to  US  395.  south  on  US  395  to  1-182. 
west  on  1-182  to  the  Franklin-Benton 
County  line:  those  parts  of  Benton 
County  south  of  1-182  and  1-82;  and 
those  parts  of  Klickitat  County  east  of 
U.S.  Highway  97. 

Area  2.- All  of  Okanongan,  Douglas, 
and  Kittitas  Counties  and  those  parts  of 
Grant.  Adams,  Franklin,  and  Benton 
Counties  not  included  in  Eastern 
Washington  Goose  Management  Area  1. 

Area  3:  All  other  parts  of  eastern 
Washington  not  included  in  Eastern 
Washington  Goose  Management  Areas  1 
and  2. 

Western  Washington:  All  areas  west 
of  the  East  Zone. 

Area  1:  Skagit,  Island,  and  Snohomish 
Counties. 

Area  2:  Clark  County,  except  portions 
south  of  the  Washougal  River.  Cowlitz. 
Pacific,  and  Wahkiakum  Counties,  and 
that  portion  of  Grays  Harbor  County 
south  of  U.S.  highway  12  and  east  of 
U.S.  highway  101. 

Area  3.  All  parts  of  western 
Washington  not  included  in  Western 


Washington  Goose  Management  Areas  1 
and  2. 

Lower  Columbia  River  Early-Season 
Canada  Goose  Zone:  Beginning  at  the 
Washington-Oregon  border  on  the  1-5 
Bridge  near  Vancouver,  Washington; 
north  on  1-5  to  Kelso;  west  on  Highway 
4  from  Kelso  to  Highway  401;  south  and 
west  on  Highway  401  to  Highway  101 
at  the  Astoria-Megler  Bridge;  west  on 
Highway  101  to  Gray  Drive  in  the  City 
of  Ilwaco;  west  on  Gray  Drive  to  Canby 
Road;  southwest  on  Canby  Road  to  the 
North  Jetty;  southwest  on  the  North  Jetty 
to  its  end;  southeast  to  the  Washington- 
Oregon  border;  upstream  along  the 
Washington-Oregon  border  to  the  point 
of  origin. 

Wyoming  (Pacific  Flyway  Portion): 
See  State  Regulations. 

Bear  River  Area:  That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Salt  River  Area:  That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Eden-Farson  Area:  Those  portions  of 
Sweetwater  and  Sublette  Counties 
described  in  State  regulations. 

Swans 

Central  Flyway 

South  Dakota 

Aurora.  Beadle.  Brookings.  Brown, 
Brule,  Buffalo,  Campbell,  Clark, 
Codington.  Davison.  Deuel,  Day, 
Edmunds,  Faulk,  Grant,  Hamlin,  Hand, 
Hanson,  Hughes,  Hyde.  Jerauld. 
Kingsbury.  Lake.  Marshall,  McCook, 
McPherson,  Miner.  Minnehaha.  Moody. 
Potter.  Roberts,  Sanborn,  Spink,  Sully, 
and  Walworth  Counties. 

Pacific  Flyway 

Montana  (Pacific  Flyway  Portion) 

Open  Area:  Cascade,  Chouteau,  Hill, 
Liberty,  and  Toole  Counties  and  those 
portions  of  Pondera  and  Teton  Counties 
lying  east  of  U.S.  287-89. 

Nevada 

Open  Area:  Churchill,  Lyon,  and 
Pershing  Counties. 

Utah 

Open  Area:  Those  portions  of  Box. 
Elder.  Weber.  Davis,  Salt  LaJce.  and 
Toole  Counties  lying  south  of  State  Hwy 
30. 1-80/84,  west  of  1-15,  and  north  of 
1-80. 
(FR  Doc.  98-22579  Filed  8-24-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  14  and  17 
[Docket  No.  29310;  Notice  No.  98-8] 
RIN2120-AQ19 

Procedures  for  Protests  and  Contract 
Disputes;  Amendment  of  Equal  Access 
to  Justice  Act  Regulations 

agency:  Federal  Aviation 
Administration  (FA A),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes 
regulations  for  the  conduct  of  protests 
and  contract  disputes  under  the  Federal 
Aviation  Administration  Acquisition 
Management  System.  The  proposed 
regulations  set  forth  procedures  for  the 
efficient  management  of  protests  and 
contract  disputes  within  the  Federal 
Aviation  Administration  procurement 
system.  The  regulations  would  allow 
protesters  and  contractors  a  uniform, 
economical  means  of  pursuing  protests 
and  contract  disputes  with  the  Federal 
Aviation  Administration.  Also,  the 
Federal  Aviation  Administration 
regulations  governing  the  application 
for.  and  award  of.  Equal  Access  to 
Justice  Act  fees  are  amended  to  include 
procedures  applicable  to  the  resolution 
of  protests  and  contract  disputes  under 
the  Acquisition  Management  System, 
and  to  conform  to  the  current  Equal 
Access  to  Justice  Act  statute. 
DATES:  Comments  must  be  received  on 
or  before  October  26.  1998. 
ADDRESSES:  Comments  on  this  notice 
may  be  delivered  or  mailed,  in 
tripUcate,  to:  U.S.  Department  of 
Transportation  Dockets,  Docket  No.: 
FAA-98-29310,  400  Seventh  Street, 
SW.,  Room  401,  Washington,  DC  20591. 
Comments  submitted  must  be  marked: 
"Docket  No.  29310."  Comments  may 
also  be  sent  electronically  to  the 
following  Internet  address:  9-NPRM- 
CMTS@faa.dot.gov.  Comments  may  be 
filed  and  examined  in  Room  Plaza  401 
between  10:00  a.m.  and  5:00  p.m., 
weekdays  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marie  A.  Collins,  Staff  Attorney  and 
Dispute  Resolution  Officer.  FAA  Office 
of  Dispute  Resolution  for  Acquisition, 
AGC-70.  Room  8332,  Federal  Aviation 
Administration,  400  7th  Street,  SW., 
Washington,  DC  20590,  telephone  (202) 
366-6400. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  must  identify 
the  regulatory  docket  or  notice  number 
and  be  submitted  in  triplicate  to  the 
Rules  Docket  address  specified  above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel  on 
this  rulemaking,  will  be  filed  in  the 
docket.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  proposed  rulemaking.  Late-filed 
comments  will  be  considered  to  the 
extent  practicable.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  29310."  The 
postcard  will  be  date  stamped  and 
mailed  to  the  commenter. 

Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339).  the 
Government  Printing  Office's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661).  or  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
Bulletin  Board  service  (telephone:  (800) 
322-2772  or  (202)  267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  Government 
Printing  Office's  webpage  at  http:// 
www.access.gpo.gov/nara  for  access  to 
recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Rulemaking.  ARM-1,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  notice  nimiber  or  docket 
nimiber  of  this  NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRM's 
should  request  fi-om  the  above  office  a 
copy  of  Advisory  Circular  No.  11-2  A, 


Notice  of  Proposed  Rulemaking 
Distribution  System,  that  describes  the 
application  procedure. 

Background 

Statement  of  the  Problem 

In  accordance  with  Congressional 
mandate,  the  FAA  procures,  acquires, 
and  develops  services  as  well  as 
material  in  support  of  its  mission  of 
safety  in  civil  aviation.  In  recent  years, 
the  FAA  acquisition  system  was 
hampered  both  by  the  number  of 
procurement  and  acquisition  laws  and 
by  the  different  forums  that  heard  and 
decided  procurement  protests  and 
contract  disputes.  Both  the 
Administration  and  the  Congress 
became  concerned  that  the  safety 
mission  of  the  FAA  might  suffer  from 
the  complexity  of  the  existing 
acquisition  system. 

In  the  Fiscal  Year  1996  Department  of 
Transportation  Appropriations  Act,  Pub. 
L.  104-50,  109  Stat.  436  (November  15. 
1995),  the  Congress  directed  the  FAA 
"to  develop  and  implement,  not  later 
than  April  1,  1996,  an  acquisition 
management  system  that  addressed  the 
unique  needs  of  the  agency  and.  at  a 
minimum,  provided  for  more  timely  and 
cost  effective  acquisitions  of  equipment 
and  materials."  In  that  Act.  the  Congress 
instructed  the  FAA  to  design  the  system 
notwithstanding  provisions  of  federal 
acquisition  law.  and  specifically 
instructed  the  FAA  not  to  use  certain 
provisions  of  federal  acquisition  law.  In 
response,  the  FAA  developed  the 
Acquisition  Management  System  (AMS) 
for  the  management  of  FAA 
procurement.  The  AMS  is  a  system  of 
pohcy  guidance  that  maximizes  the  use 
of  agency  discretion  in  the  interest  of 
best  business  practice.  As  a  part  of  the 
AMS.  the  FAA  created  the  Office  of 
Dispute  Resolution  for  Acquisition 
(ODRA)  to  facilitate  the  Administrator's 
review  of  procurement  protests  and 
contract  disputes.  Notice  of 
estabhshment  of  the  ODRA  was 
published  on  May  14,  1996,  in  the 
Federal  Register  (61  FR  24348).  hi  that 
notice,  the  FAA  stated  it  would 
promulgate  rules  of  procedure 
governing  the  dispute  resolution 
process.  Currently,  procedures  and 
other  provisions  related  to  dispute 
resolution  are  included  or  referenced  in 
all  FAA  Screening  Information  Requests 
(SIRs)  and  contracts,  and  are  made 
available  to  offerors  and  contractors 
upon  request  or  through  briefings.  The 
FAA  has  determined  that  it  will  be  more 
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effective  and  efficient  to  establish  by 
rulemaking  the  dispute  resolution 
procedures  that  apply  to  all  protests 
concerning  SIRs  and  contract  awards, 
and  to  all  disputes  arising  from 
established  contracts.  The  proposed  rule 
is  designed  to  contain  the  minimum 
procedures  necessary  for  efficient  and 
orderly  resolution  of  protests  and 
contract  disputes  arising  under  the 
AMS. 

The  FAA  Dispute  Resolution  Process, 
and  the  procedures  implementing  that 
process,  are  based  upon  the  powers 
Congress  delegated  to  the  Administrator 
of  the  FAA  under  Title  49,  United  States 
Code,  Subtitle  VII  (49  U.S.C.  40101,  et 
seq.).  These  delegated  powers  include 
the  Administrator's  power  to  procure 
goods  and  services,  and  to  investigate 
and  hold  hearings  regarding  any  matter 
placed  imder  the  Administrator's 
authority.  In  the  Federal  Aviation 
Reauthorization  Act  of  1996,  Pub.  L. 
104-264  (October  9,  1996),  the  Congress 
altered  49  U.S.C.  106(f)  to  make  the 
Administrator  of  the  FAA  the  final 
authority  over  the  FAA  procurement 
process. 

These  FAA  dispute  resolution 
procedures  will  encourage  the  parties  to 
protests  and  contract  disputes  to  use 
Alternate  Dispute  Resolution  (ADR)  as 
the  primary  means  to  resolve  protests 
and  contract  disputes,  pursuant  to  the 
Administrative  Dispute  Resolution  Act 
of  1996,  Pub.  L.  104-320,  5  U.S.C.  570- 
579,  and  in  consonance  with 
Department  of  Transportation  and  FAA 
policies  to  utilize  ADR  to  the  maximum 
extent  practicable.  Under  these 
procedures,  the  ODRA  would  actively 
encourage  parties  to  consider  ADR 
techniques  such  as  case  evaluation, 
mediation,  arbitration,  or  other  types  of 
ADR. 

The  procedures  for  protests  and 
contract  disputes  anticipate  that,  for  a 
variety  of  reasons,  certain  disputes  are 
not  amenable  to  resolution  through 
ADR.  In  other  cases,  ADR  may  not  result 
in  full  resolution  of  a  dispute.  Thus, 
there  is  provision  for  a  Default 
Adjudicative  Process  in  part  17.  The 
EAJA,  5  U.S.C.  504,  can  apply  in 
instances  where  an  eligible  protester  or 
contractor  prevails  over  the  FAA  in  the 
E)efault  Adjudicative  Process.  Title  14  of 
the  Code  of  Federal  Regulations,  Part  14 
is  amended  to  provide  guidance  for  the 
conduct  of  EAJA  applications  under  the 
dispute  resolution  regulations 
promulgated  in  14  CFR  part  17. 

General  Discussion  of  the  Proposals 

14  CFR  Part  14 

The  dispute  resolution  procedures  in 
part  1 7  can  include  adversary 


adjudication,  where  the  FAA  program 
office  responsible  for  the  procurement 
activity  is  represented  by  counsel.  The 
FAA  EAJA  regulations,  14  CFR  part  14, 
would  be  amended  to  include 
procedures  applicable  to  part  17.  Also, 
part  14  would  be  amended  to  conform 
to  changes  made  in  the  EAJA  statute 
since  the  initial  regulations  were  issued. 

14  CFR  Part  17 

The  proposed  procedures  implement 
the  FAA  Dispute  Resolution  Process 
under  the  direction  of  the  Director  of  the 
ODRA.  The  procedures  are  designed  to 
promote  resolution  of  protests  and 
contract  disputes  without  formal 
adjudication.  This  process  promotes 
informal  resolution  prior  to  and  during 
direct  ODRA  involvement.  The 
procedures  promote  the  use  of  ADR, 
with  the  use  of  the  Default  Adjudicative 
Process  available  if  ADR  cannot  resolve 
a  protest  or  contract  dispute. 

Under  Title  49,  the  Administrator  has 
final  authority  with  respect  to  the 
procurement  of  goods  and  services.  That 
final  authority  is  exercised  when  the 
Administrator  approves  or  rejects  an 
ODRA  recommendation  by  a  final  order. 
Under  Title  49,  review  of  a  final  order 
by  the  Administrator  must  be  sought  in 
the  U.S.  courts  of  appeals. 

Part  17  is  organized  along  functional 
lines.  Subpart  A  addresses  general 
matters  such  as  protective  orders,  filing, 
computing  time,  and  the  delegation  of 
authority  to  the  Director  of  the  ODRA. 
Subpart  B  addresses  initial  matters 
pertaining  to  protests,  including 
procedures  for  the  use  of  ADR  or  for 
resort  to  the  Default  Adjudicative 
Process.  Subpart  C  addresses  initial 
matters  pertaining  to  contract  disputes, 
including  procedures  for  use  of  ADR  or 
for  resort  to  the  Default  Adjudicative 
Process.  Subpart  D  addresses  the 
initiation  and  conduct  of  ADR.  Subpart 
E  addresses  the  Default  Adjudicative 
Process.  Subpart  F  addresses  when  a 
final  order  has  been  issued  by  the 
Administrator,  and  seeking  review  of  a 
final  order  in  a  U.S.  court  of  appeals. 

Section-by-Section  Discussion  of  the 
Proposals 

14  CFR  Part  14 

Subpart  A — General  provisions 

Section  14.02    Proceedings  Covered 

Section  14.02  would  be  amended  to 
include  adversary  adjudication  imder 
the  AMS. 

Section  14.03    Eligibility  of  Applicants 

Section  14.03(a)  would  be  amended  to 
add  notice  of  the  eligibility 
requirements  set  forth  in  5  U.S.C. 
504(b)(1)(B). 


Section  14.03(f)  would  be  amended  to 
add  the  term  "adjudicative  officer"  to 
the  term  "administrative  law  judge 
(ALJ)"  for  proceedings  held  under  14 
CFR  part  17  and  the  AMS. 

Section  14.05     Allowance  Fees  and 
Expenses 

Section  14.05(b)  would  be  amended  to 
alter  the  maximum  hourly  rate  awarded 
for  attorney's  fees  from  $75  per  hour  to 
$125  per  hour  in  order  to  conform  to  the 
revision  of  the  EAJA  statute  in  Pub.  L. 
104-121  (March  29.  1996). 

Section  14.05(c)  would  be  amended  to 
add  the  term  "adjudicative  officer"  for 
proceedings  held  under  14  CFR  part  17 
and  the  AMS. 

Section  14.05(e)  would  be  amended  to 
reflect  that  the  adversarial  portion  of  a 
proceeding  under  14  CFR  part  17  and 
the  AMS  commences  with  the  initiation 
of  the  adjudicative  phase  of  the 
proceedings. 

Subpart  B — Information  Required  From 
Applicants 

Section  14.11     Net  Worth  Exhibit 

Section  14.11(c)  would  be  amended  to 
add  the  term  "adjudicative  officer"  for 
proceedings  held  under  14  CFR  part  17 
and  the  AMS. 

Subpart  C — Procedures  for  Considering 
Applications 

Section  14.20    When  an  Application 
May  Be  Filed 

Section  14.20(a)  would  be  amended  to 
reflect  that  adversary  proceedings  under 
14  CFR  part  17  and  the  AMS  conclude 
with  the  service  of  an  order  from  the 
Administrator. 

Section  14.20(c)  would  be  amended  to 
add  a  new  paragraph  (1)  noting  that  the 
date  of  service  of  an  order  from  the 
Administrator  is  the  date  of  final 
disposition  for  proceedings  under  14 
CFR  part  17  and  the  AMS;  previous 
paragraphs  (1)  through  (4)  are 
renumbered  (2)  through  (5)  without 
change. 

Section  14.21     Filing  and  Service  of 
Documents 

Section  14.21  would  be  amended  to 
add  the  requirement  that  an  application 
for  award  or  other  filing  for  proceedings 
under  14  CFR  part  17  and  the  AMS 
must  be  filed  with  the  opposing  FAA 
attorney  and  the  ODRA. 

Section  14.22    Answer  to  Application 

Section  14.22(b)  would  be  amended  to 
add  the  term  "adjudicative  officer"  for 
proceedings  held  under  14  CFR  part  17 
and  the  AMS. 
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Section  14.24    Comments  by  Other 
Parties 

Section  14.24(b)  would  be  amended  to 
add  the  term  "adjudicative  officer"  for 
proceedings  held  under  14  CFR  part  17 
and  the  AMS. 

Section  14.26    Further  Proceedings 

Section  14.26(a)  would  be  amended  to 
add  the  term  "adjudicative  officer"  for 
proceedings  held  under  14  CFR  part  17 
and  the  AMS. 

Section  14.27    Decision 

Section  14.27  would  be  amended  to 
add  a  new  paragraph  (b),  requiring  the 
adjudicative  officer  to  prepare  findings 
and  recommendations  concerning 
proceedings  under  14  CFR  part  17  and 
the  AMS  for  the  ODRA.  Paragraph  (c) 
sets  forth  the  content  of  the  initial 
decision  of  the  ALJ  in  paragraph  (a),  and 
the  findings  and  recommendations  for 
the  ODRA  in  paragraph  (b). 

Section  14.28     Review  by  FAA 
Decisionmaker 

Section  14.28  would  be  amended  to 
distinguish  between  proceedings  under 
part  13  using  an  ALJ  in  paragraph  (a), 
and  proceedings  under  14  CFR  part  17 
and  the  AMS  in  paragraph  (b).  A  new 
paragraph  (b)  is  added,  requiring  that,  in 
proceedings  under  14  CFR  part  17  and 
the  AMS,  the  adjudicative  officer 
prepares  findings  and  recommendations 
for  the  ODRA  with  recommendations  as 
to  whether  or  not  an  award  should  be 
made,  the  amount  of  the  award,  and  the 
reasons  therefor.  The  ODRA  should 
submit  a  recommended  order  to  the 
Administrator  within  sixty  (60)  business 
days  after  completion  of  all  submissions 
related  to  the  EAJA  application.  Upon 
the  Administrator's  action,  the  order 
shall  become  final,  and  may  be 
reviewed  under  49  U.S.C.  §46110. 

14  CFR  Part  17 

Subpart  A — General 

Section  17.1     Applicability  and 
Purpose 

Proposed  §  17.1  would  apply  part  17 
to  all  protests  or  contract  disputes 
against  the  FAA  arising  from  or  relating 
to  contracts  entered  into  under  the 
AMS. 

Section  17.3    Definitions 

Proposed  §  17.3  would  define  certain 
terms  used  in  this  part.  Of  special  note 
is  that  the  definition  for  "interested 
party"  pertains  only  to  protests  and  to 
specific  parties,  and  that  a  "contract 
dispute"  does  not  require  a  final 
Contracting  Officer  (CO)  decision,  nor 
that  the  issue  be  in  dispute.  Part  17 
defines  the  "Program  Office"  as  the 


party  representing  the  FAA  in  a  protest 
or  a  contract  dispute,  and  includes  the 
responsible  FAA  procurement 
organization,  the  CO,  and  the  assigned 
FAA  legal  counsel. 

Section  17.5     Delegation  of  Authority 

Proposed  §  17.5(a)  would  set  forth  the 
delegation  of  the  Administrator's 
authority  to  the  Director  of  the  Office  of 
Dispute- Resolution  for  Acquisition. 

Proposed  §  17.5(b)  would  state  that 
the  authority  which  has  been  delegated 
to  the  Director  of  the  Office  of  Dispute 
Resolution  for  Acquisition  may  be  re- 
delegated  by  the  Director,  Office  of 
Dispute  Resolution  for  Acquisition  to  a 
DRO  or  Special  Master  in  order  to 
resolve  issues  pertaining  to  protests  or 
contract  disputes. 

Section  17.7 
of  Time 


Filing  and  Computation 


Proposed  §  17.7  would  set  forth  the 
procedural  requirements  for  filing  a 
protest  or  contract  dispute  with  the 
ODRA. 

Proposed  §  17.7(a)  would  set  forth  two 
important  aspects  of  filing  a  protest  or 
contract  dispute  with  the  ODRA.  First, 
in  addition  to  mail,  overnight  delivery, 
or  hand  delivery,  a  protest  or  contract 
dispute  may  be  filed  by  facsimile. 
Second,  there  is  no  "mail  box  rule."  A 
filing  must  be  received  by  the  ODRA  by 
the  close  of  its  normal  business  hours  " 
5:00  p.m.  (EST  or  EDT,  whichever  is  in 
use) — on  the  last  day  of  a  given  period, 
or  the  filing  will  be  rejected  as  untimely. 

Proposed  §  17.7(b)  would  allow  all 
submissions  after  the  initial  filing  to  be 
performed  by  any  means  available  in 
paragraph  (a). 

Proposed  §  17.7(c)  would  note  that 
time  limits  stated  in  part  17  are 
calculated  in  business  days  only.  The 
day  of  the  event  which  starts  the 
running  of  a  time  period  is  not  counted, 
but  the  last  day  is  counted,  except 
where  the  last  day  falls  on  a  weekend 
or  federal  holiday. 

Proposed  §  17.7(d)  would  inform  the 
party  wishing  to  seek  judicial  review  of 
a  final  order  that  the  procedures  set 
forth  in  49  U.S.C.  46110  shall  govern. 
Please  note  that,  independently  of  49 
U.S.C.  46110,  proposed  §  17.7(d)  would 
require  service  of  a  copy  of  the  petition 
for  review  upon  the  ODRA  and  the  FAA 
attorney  of  record  when  the  petition  is 
filed  with  the  court. 

Section  17.9    Protective  Orders 

Proposed  §  17.9  would  address  the 
formulation  and  use  of  protective 
orders.  Many  procurement  protests  or 
contract  disputes  potentially  involve  jthe 
use  of  trade  secrets  or  confidential 
commercial  information. 


Proposed  §  17.9(a)  would  state  that 
the  ODRA  may  issue  protective  orders 
upon  the  request  of  any  party  or  on  its 
own  initiative.  Proposed  §  17.9(b)  would 
set  forth  the  requirements  for  a 
protective  order. 

Proposed  §  17.9(c)  would  set  forth  the 
procedures  for  the  access  of  counsel  or 
consultants  to  material  protected  under 
the  terms  of  a  protective  order.  Persons 
participating  in  the  protective  order 
process  must  apply  for  access,  and  attest 
to  a  professional  relationship  with  the 
party  represented,  and  not  be  involved 
in  competitive  decisionmaking,  as 
discussed  in  U.S.  Steel  Corp.  v.  United 
States,  730  F.2d  1465  (Fed.  Cir.  1984). 

Proposed  §  17.9(d)  would  provide 
notice  that  sanctions  are  available 
against  a  person  who  violates  the  terms 
of  a  protective  order  agreement. 

Proposed  §  17.9(e)  would  allow  the 
parties  to  agree  upon  what  material  may 
be  covered  by  a  protective  order,  subject 
to  the  approval  of  the  Director  of  the 
ODRA. 

Subpart  B — Protests 

Section  17.11    Matters  Not  Subject  to 
Protest 

Proposed  §  17.11  would  set  forth 
those  procurement  actions  that  are  not 
subject  to  protest  before  the  ODRA. 

Section  17.13     Dispute  Resolution 
Process  for  Protests 

Proposed  §  17.13  would  outline  the 
FAA  Dispute  Resolution  Process  for 
protests,  emphasizing  efficient  and 
rapid  resolution  consistent  with  sound 
case  management. 

Proposed  §  17.13(a)  would  require 
that  all  protests  be  conducted  under  the 
FAA  Dispute  Resolution  Process  for 
Protests. 

Proposed  §  17.13(b)  would  encourage 
the  potential  protester  to  seek  informal 
resolution  with  the  Contracting  Officer 
(CO)  prior  to  filing  a  protest  with  the 
ODRA. 

Proposed  §  17.13(c)  would  allow  a 
protest  to  be  filed  pursuant  to  §  17.15  if 
either  informal  resolution  with  the  CO 
is  not  successful,  or  the  time  limits  set 
forth  in  proposed  §  17.17  are  about  to 
expire.  Attempts  at  informal  resolution 
with  the  CO  will  not  extend  the  time 
limits  in  §17.17. 

Proposed  §  17.13(d)  would  set  forth 
the  protest  procedure  that  would  be 
followed.  The  initial  process  includes  a 
status  conference  being  held  by  the 
ODRA.  after  which  the  parties  will  have 
five  (5)  working  days  to  determine 
whether  they  can  use  ADR  pursuant  to 
Subpart  D  of  this  part,  and  if  they  are 
unable  to  do  so,  the  parties  will  have  to 
state  why  they  cannot.  If  the  parties  can 
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use  ADR,  they  are  allowed  five  (5) 
working  days  in  which  to  submit  a 
signed  ADR  agreement  to  the  ODRA. 
The  parties  will  have  twenty  (20) 
working  days  within  which  to  complete 
the  ADR  process.  If  the  parties  cannot 
agree  to  ADR  and  must  resort  to  the 
Default  Adjudicative  Process,  the 
Program  Office  will  have  ten  (10) 
working  days  after  the  status  conference 
to  submit  an  initial  response  to  the 
protest,  after  which  the  Default 
Adjudicative  Process  under  Subpart  E 
will  commence.  If  the  ADR  process  is 
unsuccessful,  the  ODRA  will  assign  a 
DRO  or  Special  Master  for  the  Default 
Adjudicative  Process  under  Subpart  E  of 
this  part. 

Proposed  §  17.13(e)  would  allow  the 
ODRA  to  modify  any  time  constraints 
for  pending  protests. 

Proposed  §  17.13(f)  would  allow  the 
ODRA  to  combine  multiple  protests 
concerning  the  same  SIR  or  contract 
award  for  efficient  case  resolution. 

Proposed  §  17.13(g)  would  state  the 
presumption  against  suspension  of  a 
procurement  during  the  pendency  of  a 
protest.  The  section  states  that 
procurement  will  continue  unless 
compelling  reasons  warrant  suspension. 

Section  17.15    Filing  a  Protest 

Proposed  §  17.15  would  govern  the 
timing  and  content  of  a  protest.  The 
protester  is  required  to  set  forth  all 
information  that  will  allow  an  early 
assessment  of  the  protest  by  the  ODRA. 

Proposed  §  17.15(a)  would  state  that 
only  an  interested  party  may  file  a 
protest,  and  would  set  forth  the  times 
within  which  a  protest  must  be  filed 
with  the  ODRA.  Where  a  protest 
addresses  an  alleged  impropriety  in  the 
SIR,  the  protest  must  be  filed  prior  to 
bid  opening  or  the  time  for  initial  offers. 
For  protests  other  than  those  involving 
solicitation  improprieties,  the  protester 
must  file  a  protest  within  seven  (7) 
business  days  of  the  time  that  the 
protester  knew  or  should  have  known  of 
the  groimds  for  protest.  Where  a 
debriefing  was  offered,  the  protester 
must  file  within  5  business  days  of  the 
date  on  which  the  debriefing  was  held. 

Proposed  §  17.15(b)  would  set  forth 
the  ODRA  address  for  filing  purposes, 
including  the  ODRA's  telephone  and 
facsimile  numbers. 

Proposed  §  17.15(c)  would  set  forth 
the  information  that  must  be  included 
in  a  protest.  Of  special  note  are  the 
following: 

•  The  protester  must  identify  a 
Protester  Designee,  who  shall  be  the 
point  of  contact  for  the  protest. 

•  The  protester  must  state  its  case  for 
timeliness  and  standing. 


•  The  protester  must  state  its  need  for 
a  protective  order. 

Proposed  §  17.15(d)  would  require  the 
protester  to  set  forth  any  compelling 
reasons  that  would  support  a  decision 
by  the  FAA  Administrator  to  suspend  or 
delay  the  procurement.  The  protester  is 
required  to  supply  detailed  information 
concerning  the  protester's  position,  and 
to  clearly  identify  any  adverse 
consequences  that  relate  to  the 
requested  suspension  or  delay. 

Proposed  §  17.15(e)  would  require  the 
protester  to:  (1)  Serve  a  copy  of  the 
protest  on  the  CO  so  that  the  protest  will 
be  received  by  the  CO  on  the  same  day 
that  it  is  received  by  the  ODRA;  and  (2) 
certify  as  to  that  service,  by  a  signed 
statement  to  the  ODRA. 

Proposed  §  17.15(f)  would  require  the 
CO  to:  (1)  Provide  the  ODRA  with  the 
names,  addresses,  telephone  numbers 
and  facsimile  numbers  of  the  awardee 
and  interested  parties  to  a  protest,  and 
(2)  notify  these  parties  of  the  existence 
of  the  protest.  This  proposed  section 
would  require  such  interested  parties  to 
inform  the  ODRA  within  two  (2) 
business  days  of  the  notification  of  their 
interest  in  participating  in  the  protest. 

Proposed  §  17.15(g)  would  note  that 
the  Director  of  the  ODRA  has  the 
discretion  to  designate  those  parties 
who  may  participate  in  a  protest  as 
intervenors. 

Section  17.17     Initial  Protest 
Procedures 

Proposed  §  17.17  would  contain  the 
initial  protest  procedures.  These 
procedures  over  an  initial  period  of  ten 
business  days  would  include  assigning 
a  DRO,  holding  a  status  conference,  and 
determining  whether  the  protest  is  to  l>e 
resolved  by  use  of  ADR  or  the  Default 
Adjudicative  Process. 

Proposed  §  17.17(a)  would  provide 
that  the  ODRA  vA\l  assign  a  DRO  to  a 
protest  when  one  is  filed. 

Proposed  §  17.17(b)  would  require  the 
FAA  to  respond  within  two  (2)  business 
days  to  a  protester's  request  made 
pursuant  to  §  17.15(d)  that  the 
prociurement  be  suspended  by  the 
Administrator,  and  would  allow  the 
ODRA,  in  its  discretion,  to  recommend 
such  suspension. 

Proposed  §  17.17(c)  would  require  the 
ODRA  to  hold  a  status  conference  with 
the  parties  as  soon  as  practicable  after 
the  protest  is  filed,  and  establishes  the 
matters  to  be  addressed  during  the 
status  conference.  The  subjects  to  be 
covered  in  a  status  conference  would 
include:  a  review  of  procedures; 
exploration  of  any  issues  relating  to 
summary  dismissal  of  the  protest  or  to 
suspension  reconunendations; 
establishing  a  protective  order,  if 


needed;  exploring  the  possibility  of 
using  ADR;  the  conduct  of  early  neutral 
evaluation,  if  appropriate;  and  other 
appropriate  matters. 

Proposed  §  17.17(d)  would  require  the 
parties  to  file  a  joint  statement  with  the 
ODRA  on  the  fifth  business  day 
following  the  status  conference 
indicating:  (1)  That  the  parties  will  use 
ADR  to  resolve  the  protest;  or  (2)  submit 
a  written  explanation  of  why  ADR 
cannot  be  used  and  why  the  parties  will 
have  to  resort  to  use  of  the  Default 
Adjudicative  Process. 

Proposed  §  17.17(e)  would  require  the 
parties  to  submit  their  choice  of  an  ADR 
neutral  and  ADR  technique,  together 
with  an  executed  ADR  agreement  within 
five  (5)  business  days  of  the  status 
conference. 

Proposed  §  17.17(f)  would  require 
that,  if  the  Default  Adjudicative  Process 
must  be  used,  the  Program  Office  will 
have  ten  business  days  from  the  status 
conference  to  file  with  the  ODRA  a 
Program  Office  response  to  the  protest. 
The  Program  Office  response  shall 
consist  of  a  statement  of  pertinent  facts, 
and  applicable  legal  or  other  defenses, 
and  shall  be  accompanied  by  all 
documents  deemed  relevant  to  the 
Program  Office  actions,  plus  any 
affidavits  or  other  forms  of  support  for 
the  Program  Office  position.  A  copy  of 
the  responses  shall  be  furnished  to  the 
protester  at  the  same  time,  and  by  the 
same  means,  it  is  filed  with  the  ODRA. 
At  that  point,  the  protester  would 
proceed  under  the  Default  Adjudicative 
Process,  pursuant  to  §  17.37. 

Proposed  §  17.17(g)  would  allow  the 
ODRA  the  discretion  to  extend  time 
limitations  for  the  process. 

Section  17.19    Dismissal  or  Summary 
Decision  of  Protests 

Proposed  §  17.19  would  set  forth  the 
procediu-es  for  dismissal  of  a  protest  or 
any  portion  of  a  protest,  thereby 
promoting  economy  and  efficiency  in 
dispute  resolution. 

Proposed  §  17.19(a)  would  state  three 
bases  for  dismissal.  Proposed 
§  17.19(a)(1)  would  allow  dismissal  for 
lack  of  standing  or  for  lack  of  timeliness. 
Proposed  §  17.19(a)(2)  would  allow 
dismissal  for  failure  to  state  a  claim 
upon  which  relief  can  be  granted. 
Proposed  §  17.19(a)(3)  would  allow  for 
summary  decision,  where  no  material 
facts  remain  at  issue  and  a  protest,  or 
portion  thereof,  can  be  decided  as  a 
matter  of  FAA  policy  as  stated  in  the 
AMS,  or  as  a  matter  of  applicable  law. 

Proposed  §  17.19(b)  would  provide 
that  the  ODRA  will  consider  any 
material  facts  in  dispute  relating  to  the 
motion  to  dismiss  or  to  a  motion  for 


45376 


Federal  Register/ Vol.  63,  No.  164 /Tuesday.  August  25,  1998 /Proposed  Rules 


summary  decision  in  a  light  most 
favorable  to  the  non-moving  party. 

Proposed  §  17.19(c)  would  allow  the 
Director  of  the  ODRj\  at  any  time,  to 
recommend  to  the  Administrator  either 
dismissal  or  the  issuance  of  a  summary 
decision  with  respect  to  an  entire 
protest,  or  for  the  Director  of  the  ODRA, 
to  dismiss  or  issue  a  summary'  decision 
of  any  portion  of  a  protest. 

Proposed  §  17.19(d)  would  state  that 
where  an  ODRA  recommendation  for 
dismissal  or  summary  decision  of  an 
entire  protest  is  adopted  by  the 
Administrator,  or  where  the  ODRA 
dismisses  or  issues  a  summary  decision 
of  an  entire  protest  under  a  delegation 
of  authority  from  the  Administrator,  the 
dismissal  would  be  a  final  agency  order. 
However,  dismissal  or  summary 
decision  of  a  count  or  portion  of  a 
protest  is  not  a  final  agency  order, 
unless  and  until  the  dismissal  or 
decision  is  incorporated  into  a  decision 
by  the  Administrator  (or  the  ODRA,  by 
delegation)  regarding  the  entire  protest. 

Section  17.21     Protest  Remedies 

Proposed  §  17.21  would  list  remedies 
that  may  be  recommended  by  the 
ODRA.  These  remedies  are  consistent 
with  remedies  available  to  other 
agencies,  with  the  addition  of  discretion 
to  fashion  a  remedy  under  the  AMS  that 
is  appropriate  under  the  circumstances 
of  a  particular  FAA  procurement. 

Proposed  §  17.21(a)  would  list  the 
remedies  available,  and  notes  that  either 
a  combination  of  the  remedies,  or  a 
remedy  appropriate  to  the  situation  and 
consistent  with  the  AMS  may  be 
acceptable. 

Proposed  §  17.21(b)  would  set  forth 
factors  to  be  considered  by  the  ODRA 
when  considering  a  remedy. 

Proposed  §  17.21(c)  would  allow  the 
award  of  attorney's  fees  to  a  qualified 
prevailing  protester  under  the  EA)A,  5 
U.S.C.  504(a)(1).  EAJA  decisions  or 
recommendations  made  under  auspices 
of  the  ODRA  would  weigh  whether  (1) 
the  Program  Office  decision  was 
substantially  justified  or  (2)  special 
circumstances  make  an  award  unjust. 
The  EAJA  applies  to  final  adjudicative 
FAA  orders  pursuant  to  49  U.S.C. 
§46102. 

Subpart  C — Contract  Disputes 

Section  17.23     Dispute  Resolution 
Process  for  Contract  Disputes 

Proposed  §  17.23  would  describe  the 
FAA  Dispute  Resolution  Process  for 
Contract  Disputes.  The  dispute 
resolution  process  contemplates  that 
many  contract  disputes  can  be  solved  by 
cooperative  action  between  the 
contractor,  the  CO.  and  the  project  team. 


The  filing  of  a  contract  dispute  under 
this  section  requires  the  contractor  to 
define  the  nature  of  the  problem,  and  to 
request  a  remedy.  In  view  of  the  goal  of 
informal  resolution  through  the  use  of 
ADR,  there  is  no  need  for  a  "final 
decision"  by  the  CO.  The  process 
contemplates  an  attempt  at  informal 
resolution  between  the  contractor  and 
the  CO,  with  assistance  from  the  ODRA 
if  requested,  prior  to  any  formal  action. 
Once  formal  ODRA  action  is  initiated, 
the  emphasis  will  be  upon  the  use  of 
ADR  techniques,  unless  the  contract 
dispute  cannot  be  resolved  except 
through  the  Default  Adjudicative 
Process. 

Proposed  §  17.23(a)  would  require 
that  all  contract  disputes  pertaining  to 
contracts  entered  into  pursuant  to  the 
AMS  be  resolved  under  the  FAA 
Dispute  Resolution  Process. 

Proposed  §  17.23(b)  would  require  the 
contractor  to  file  a  contract  dispute  with 
the  ODRA  and  with  the  CO. 

Proposed  §  17.23(c)  contemplates  that 
the  contractor  will  seek  informal 
resolution  with  the  CO.  The  CO  has  full 
authority  and  discretion,  with  the  aid  of 
FAA  legal  counsel,  to  settle  the  contract 
dispute.  The  parties  will  have  up  to 
thirty  (30)  business  days  in  which  to 
reach  an  informal  resolution  of  the 
dispute,  and  may  seek  the  informal 
assistance  of  the  ODRA  during  that 
time.  If  no  informal  resolution  is 
foreseeable  within  the  thirty  (30) 
business  day  period,  the  parties  must 
file  a  joint  statement  regarding  whether 
or  not  ADR  will  be  employed,  in 
accordance  with  §  17.27. 

Proposed  §  17.23(d)  would  allow  the 
parties  to  make  one  joint  request  to  the 
ODRA  for  an  extension  of  time  beyond 
the  original  thirty  (30)  business  day 
period,  to  file  the  joint  statement  under 
§17.27. 

Proposed  §  17.23(e)  would  provide 
that  a  status  conference  be  scheduled 
within  ten  (10)  business  days  after 
receipt  by  the  ODRA  of  the  joint 
statement  required  by  §  17.27,  in  order 
to  establish  the  procedures  that  will  be 
used  to  resolve  the  contract  dispute. 

Proposed  §  17.23(f)  would  require 
continued  performance  in  accordance 
with  the  provisions  of  the  contract, 
pending  resolution  of  a  contract  dispute 
arising  under  or  related  to  that  contract. 

Section  17.25     Filing  a  Contract 
Dispute 

Proposed  §  17.25  would  set  forth  the 
requirements  for  filing  a  contract 
dispute  with  the  ODRA.  A  contract 
dispute  is  filed  with  the  ODRA  prior  to 
the  commencement  of  the  thirty  (30) 
business  day  informal  resolution  period. 


Proposed  §  17.25(a)  would  require 
that  the  contract  dispute  be  in  writing 
and  contain  the  following  information 
when  it  is  filed: 

•  The  contractor's  name,  address, 
telephone,  and  fax  number. 

•  The  contract  number  and  the  name 
of  the  Contracting  Officer; 

•  A  detailed  statement  of  the  legal 
and  factual  basis  of  the  contract  dispute, 
or  of  each  element  or  count  of  the 
contract  dispute,  including  copies  of 
relevant  documents; 

•  All  information  establishing  that 
the  contract  dispute  was  timely  filed;  a 
request  for  a  specific  remedy  or  the 
specification  of  a  monetary  request  in  a 
sum  certain;  and  the  signature  of  a  duly 
authorized  representative. 

Proposed  §  17.25(b)  would  state  the 
ODRA  address  where  a  contract  dispute 
is  to  be  filed. 

Proposed  §  17.25(c)  would  require  a 
contractor  with  a  contract  dispute 
against  the  FAA  to  file  that  contract 
dispute  with  the  ODRA  within  six 
months  of  the  date  that  the  contract 
dispute  accrues.  A  contract  dispute  by 
the  FAA  against  a  contractor  (other  than 
those  alleging  warranty  issues,  fraud  or 
latent  defects)  likewise  must  be  filed 
within  six  months  of  the  accrual  of  the 
contract  dispute.  If  a  contract  clause 
provides  for  different  time  limitations, 
such  limitations  will  apply.  With 
limited  exceptions,  neither  party  will  be 
permitted  to  file  a  contract  dispute  with 
the  ODRA  after  the  contractor's 
acceptance  of  final  contract  payment. 

Proposed  §  17.25(d)  would  state  that  a 
party  who  files  a  contract  dispute  with 
the  ODRA  shall  serve  a  copy  of  the 
contract  dispute  with  the  other  party. 

Section  17.27     Submission  of  Joint 
Statement 

Proposed  §  17.27(a)  would  require 
parties  to  submit  a  joint  statement  to  the 
ODRA  by  no  later  than  the  end  of  the 
thirty  (30)  business  day  informal 
resolution  period  of  proposed  §  17.23. 
where  the  dispute  has  not  been  resolved 
during  that  period. 

Proposed  §  17.27(b)  would  set  forth 
the  information  required  for  that  joint 
statement,  namely,  either  a  request  for 
ADR— together  with  an  executed  ADR 
agreement,  pursuant  to  §  17.33(d) — or, 
in  the  event  ADR  will  not  be  utilized, 
a  written  explanation  as  to  why  ADR 
will  not  be  utilized  and  why  the  parties 
must  resort  to  the  Default  Adjudicative 
Process. 

Proposed  §  17.27(c)  would  state  the 
ODRA  address  to  which  the  statement  of 
the  case  is  to  be  filed,  including  the 
ODRA  telephone  and  facsimile 
numbers. 
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Section  17.29    Dismissal  of  Contract 
Disputes 

Proposed  §  17.29  would  address  the 
procedures  to  be  followed  for  dismissal 
of  a  contract  dispute,  or  individual 
portions  of  a  contract  dispute.  Dismissal 
is  appropriate  where  the  contract 
dispute  is  not  filed  within  time,  or  is 
filed  by  a  subcontractor,  or  fails  to  state 
a  claim  upon  which  relief  can  be 
granted.  The  dismissal  of  a  contract 
dispute,  or  the  striking  of  an  individual 
portion  of  a  contract  dispute,  is  allowed 
in  the  interest  of  economy  and 
efficiency. 

Proposed  §  17.29(a)  would  allow 
dismissal  of  a  contract  dispute,  or  the 
striking  of  an  individual  portion  of  a 
contract  dispute:  (1)  On  timeliness 
grounds;  (2)  if  filed  by  a  subcontractor; 
(3)  where  there  is  a  failure  to  state  a 
claim  upon  which  relief  can  be  granted; 
and  (4)  if  the  dispute  involves  a  matter 
not  subject  to  the  jurisdiction  of  the 
ODRA. 

Proposed  §  17.29(b)  would  provide 
that  the  ODRA,  when  weighing  a  motion 
to  dismiss  or  to  strike,  should  consider 
disputed  facts  in  a  light  most  favorable 
to  the  party  against  whom  the  motion  to 
dismiss  or  strike  is  made. 

Proposed  §  17.29(c)  would  allow  the 
ODRA  to  dismiss  or  strike  any  portion 
of  a  contract  dispute  upon  its  own 
initiative  at  any  time.  This  section  also 
provides  for  the  dismissal  of  an  entire 
contract  dispute,  either  by  the 
Administrator,  upon  recommendation 
by  the  ODRA,  or  directly  by  the  ODRA, 
when  such  authority  is  delegated  by  the 
Administrator. 

Proposed  §  17.29(d)  would  state  that 
an  order  dismissing  an  entire  contract 
dispute,  issued  either  by  the 
Administrator,  or  by  the  ODRA,  upon 
delegation  of  authority  from  the 
Administrator,  will  constitute  a  final 
agency  order.  It  further  provides  that  an 
ODRA  order  dismissing  or  striking  an 
individual  count  or  portion  of  a  dispute 
would  not  constitute  a  final  agency 
order. 

Subpart  D — Alternative  Dispute 
Resolution 


Section  17.31 
Resolution 


Use  of  Alternate  Dispute 


Proposed  §  17.31(a),  (b).  and  (c)  would 
set  forth  the  basic  requirements  for  both 
the  ODRA  and  the  parties  respecting  the 
use  of  ADR.  Pursuant  to  the  Alternative 
Dispute  Resolution  Act  of  1996,  Pub.  L. 
104-320  and  Department  of 
Transportation  and  FAA  policies,  the 
ODRA  will  be  required  to  utilize  ADR 
to  the  maximiun  extent  practicable,  that 
the  ODRA  encourage  the  parties  to 
utilize  ADR  to  resolve  protests  and 


contract  disputes  as  their  primary 
means  of  dispute  resolution.  The  section 
clarifies  that  the  Default  Adjudicative 
Process  is  to  be  used  only  when  the 
parties  cannot  achieve  agreement  on  the 
use  of  ADR  or  when  the  ODRA 
concludes  that  ADR  will  not  provide  an 
expeditious  means  of  dispute  resolution 
in  a  particular  case. 

Section  17.33     Election  of  Alternative 
Dispute  Resolution  Process 

Proposed  §  17.33  would  set  forth 
procedures  for  initiating  the  use  of  ADR. 

Proposed  §  17.33(a)  would  state  that 
the  ODRA  makes  its  personnel  available 
to  serve  as  Neutrals  in  ADR  proceedings 
and  attempts  to  make  qualified  non- 
FAA  personnel  available,  if  requested 
by  the  parties,  through  neutral  sharing 
arrangements.  The  section  also  permits 
the  parties  to  select  a  mutually 
acceptable  Compensated  Neutral  at  their 
shared  expense. 

Proposed  §  17.33(b)  would  require  the 
parties  to  a  protest  who  use  ADR  to 
submit  an  executed  ADR  agreement 
containing  the  information  required  in 
paragraph  (d)  of  this  section  to  the 
ODRA  within  five  (5)  business  days 
from  the  time  the  ODRA  holds  the  status 
conference  pursuant  to  §  17.17(c). 

Proposed  §  17.33(c)  would  require  the 
parties  to  a  contract  dispute  who  use 
ADR  to  submit  to  the  ODRA  an  executed 
ADR  agreement  containing  the 
information  required  in  paragraph  (d)  of 
this  section,  as  part  of  the  joint 
statement  specified  under  §  17.27. 

Proposed  §  17.33(d)  would  require  the 
parties  who  use  an  ADR  process,  to 
prepare  and  submit  to  the  ODRA  an 
executed  ADR  agreement  detailing:  the 
type  of  ADR  they  wish  to  use;  the 
manner  that  they  will  use  ADR;  the 
Neutral  or  Compensated  Neutral  to  be 
used;  and  sharing  equally  the  cost  of 
any  Compensated  Neutral  they  choose. 

Proposed  §  17.33(e)  would  permit  the 
use  of  various  non-binding  ADR 
techniques  in  combination  with  each 
other,  provided  that  the  techniques  are 
agreed  upon  and  specified  in  the  ADR 
agreement;  and  would  allow  the  parties 
to  consider  the  use  of  any  ADR 
technique  that  is  fair  and  reasonable  and 
designed  to  achieve  a  prompt  resolution 
of  the  matters  in  dispute. 

Proposed  §  17.33(f)  would  allow 
binding  arbitration  only  on  a  case-by- 
case  basis,  subject  to  the  provisions  of 
5  U.S.C.  §  575  (a),  (b)  and  (c),  and 
applicable  law  or  where  the 
Administrator's  non-concur  with  the 
arbitrator's  decision  is  preserved  by 
agreement. 

Proposed  §  17.33(g)  would  provide 
that  the  ADR  process  for  protests  will  be 
completed  within  twenty  (20)  business 


days  from  the  filing  of  an  ADR 
agreement  with  the  ODRA,  unless  the 
parties  obtain  an  extension  of  time  from 
the  ODRA. 

Proposed  §  17.33(h)  would  provide 
that  the  ADR  process  for  contract 
disputes  will  be  completed  within  forty 
(40)  business  days  from  the  filing  with 
the  ODRA  of  an  executed  agreement 
with  the  ODRA,  unless  the  parties 
obtain  an  extension  of  time  from  the 
ODRA. 

Proposed  §  17.33(i)  would  require  the 
parties  to  submit  to  the  ODRA  an 

agreed-upon  protective  order,  if  one  is 

necessary,  in  accordance  with  the 
requirements  of  §  17.9. 

Section  17.35    Selection  of  Neutrals  for 
the  Administrative  Dispute  Resolution 
Process 

Proposed  §  17.35  would  address  the 
selection  of  Neutrals  for  the  ADR 
process,  whether  for  protests  or  for 
contract  disputes. 

Proposed  §  17.35(a)  would  allow  the 
parties  to  select  a  Compensated  Neutral 
acceptable  to  both,  or  to  request  the 
ODRA  for  the  services  of  a  DRO,  or  a 
Neutral  who  is  not  an  emplovee  of  the 
FAA. 

Proposed  §  17.35(b)  would  allow  the 
parties  who  select  a  Compensated 
Neutral,  acceptable  to  both,  to  request 
the  services  of  a  DRO  to  advise  on 
matters  of  ODRA  procedure,  if  the 
Compensated  Neutral  is  not  familiar 
with  ODRA  procedural  matters. 

Proposed  §  17.35(c)  would  allow  the 
ODRA  to  assign  a  DRO  to  be  the  Neutral 
in  ADR  for  appropriate  protests  or 
contract  disputes,  unless  the  parties 
agree  otherwise. 


Subpart  E- 
Process 


-Default  Adjudicative 


Section  17.37     Default  Adjudicative 
Procedures  for  Protests 

Proposed  §  17.37  would  address  the 
Default  Adjudicative  Process  for 
protests,  lasting  thirty  (30)  business 
days.  The  Default  Adjudicative  Process 
is  available  if  there  is  no  resolution  at 
the  CO  level,  the  parties  cannot  agree  to 
ADR,  or  are  unsuccessful  in  resolving 
the  protest  fully.  Under  the  Default 
Adjudicative  Process,  the  parties 
present  their  positions  with  supporting 
evidence.  The  question  to  be  resolved  is 
whether  the  protested  FAA  decision  had 
a  rational  basis,  or  was  not  arbitrary, 
capricious  or  an  abuse  of  discretion 
under  the  AMS. 

Proposed  §  17.37(a)  would  state  that 
the  process  begins  when  either  the 
initial  Program  Office  response  to  the 
protest  is  submitted  pursuant  to 
§  17.17(0  ten  (10)  business  days 
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following  the  status  conference  held 
pursuant  to  §  17.17(d),  or  the  parties 
notify  the  ODRA  that  the  ADR  process 
has  failed,  or  that  the  twenty  (20) 
business  days  allotted  for  resolution 
through  ADR  have  expired  or  will 
expire  with  no  reasonable  probability  of 
their  achieving  a  resolution. 

Proposed  §  17.37(b)  would  provide 
that  the  ODRA  may  select  either  a  DRO 
or  a  qualified  person  not  employed  by 
the  FAA  to  serve  as  a  Special  Master  to 
conduct  fact-finding  proceedings  and  to 
provide  findings  of  fact  and 
recommendations  concerning  some  or 
all  of  the  matters  in  controversy. 

Proposed  §  17.37(c)  would  allow  the 
DRO  or  Special  Master  to  prepare  any 
necessary  procedural  orders  for  the 
proceedings  and  would  allow  the  DRO 
or  Special  Master  to  require  additional 
submissions,  as  appropriate. 

Proposed  §  17.37(d)  would  allow  the 
DRO  or  Special  Master  to  convene  the 
parties  or  their  representatives  as 
necessary  to  conduct  the  Default 
Adjudicative  Process. 

Proposed  §  17.37(e)  would  allow  the 
DRO  or  Special  Master  the  discretion  to 
decide  the  protest  on  the  record  if  the 
written  material  submitted  by  the 
parties  is  sufficient  for  that  purpose. 

Proposed  §  17.37(f)  would  alk)w  the 
DRO  or  Special  Master  the  discretion  to 
manage  the  discovery  process,  including 
limiting  its  length  and  availability,  to 
assure  that  the  discovery  schedule  is 
consistent  with  the  time  limitations 
established  in  this  part. 

Proposed  §  17.37(g)  would  allow  the 
DRO  or  Special  Master  the  discretion  to 
permit  or  request  oral  presentations,  and 
to  limit  them  to  specific  witnesses  or 
issues. 

Proposed  §  17.37(h)  would  allow  the 
ODRA  to  review  the  status  of  the  Default 
Adjudicative  Process  with  the  DRO  or 
Special  Master  during  the  pendency  of 
the  protest. 

Proposed  §  17.37(i)  would  require  the 
DRO  or  Special  Master  to  submit  the 
findings  of  fact  and  recommendations  to 
the  ODRA  within  thirty  (30)  business 
days  of  the  commencement  of  the 
Default  Adjudicative  Process,  unless  a 
shorter  or  longer  period  of  time  is 
permitted  at  the  discretion  of  the  ODRA. 
The  findings  of  fact  and 
recommendations  shall  contain  findings 
of  fact,  application  of  the  principles  of 
the  AMS,  or  any  law  or  authority 
applicable  to  the  findings  of  fact,  a 
recommendation  for  a  final  order,  and. 
if  appropriate,  suggestions  for  future 
agency  action. 

Proposed  §  17.37(j)  would  instruct  the 
DRO  or  Special  Master  to  base  the 
findings  of  fact  and  recommendations 
specifically  upon  whether  the  FAA 


actions  complained  of  had  a  rational 
basis,  or  whether  or  not  the  FAA 
decision  was  arbitrary,  capricious  or  an 
abuse  of  discretion,  and  to  assure  that 
any  findings  of  fact  underlying  a 
recommendation  be  supported  by 
substantial  evidence. 

Proposed  §  17.37(k)  would  allow  the 
DRO  or  Special  Master  to  exercise  broad 
discretion  to  recommend  a  remedy  for  a 
successful  protest  that  is  consistent  with 
§17.21. 

Proposed  §  17.37(1)  would  require  the 
Special  Master  or  DRO  to  submit  the 
findings  of  fact  and  recommendations 
only  to  the  Director  of  the  ODRA. 

Proposed  §  17.37(m)  would  state  that 
the  Administrator,  or  the 
Administrator's  delegee,  issues  the  final 
agency  decision  and  order  of  the 
Administrator. 

Section  17.39    Default  Adjudicative 
Process  for  Contract  Disputes 

Proposed  §  17.39  would  address  the 
Default  Adjudicative  Process  for 
contract  disputes.  Under  this  Default 
Adjudicative  Process,  the  parties 
present  their  respective  positions  on  the 
issues  underlying  the  contract  dispute, 
and  present  evidence  supporting  those 
positions. 

Proposed  §  17.39(a)  would  call  for  the 
Default  Adjudicative  Process  to 
commence  on  the  latter  of  the  parties' 
submission  of  a  joint  statement  under 
§  17.27,  indicating  that  the  ADR  will  not 
be  utilized,  or  their  submission  of  joint 
notification  regarding  the  inability  of 
ADR  to  achieve  a  resolution  of  the 
contract  dispute. 

Proposed  §  17.39(b)  would  require  the 
Program  Office  to  prepare  and  file  a 
Dispute  File,  consisting  of  relevant 
documents  chronologically  arranged 
and  indexed.  The  contractor  would  be 
permitted  to  supplement  such  a  Dispute 
File. 

■  Proposed  §17. 39(c)  would  provide 
that  the  Director  of  the  ODRA  assign  a 
DRO  or  Special  Master  to  conduct  fact- 
finding and  provide  findings  and 
recommendations  on  some  or  all  of  the 
issues  in  the  dispute. 

Proposed  §  17.39(d)  would  require  the 
DRO  or  Special  Master  to  convene  a 
Status  Conference  within  ten  (10) 
business  days  of  commencement  of  the 
Default  Adjudicative  Process  and  would 
permit  the  DRO  or  Special  Master  to 
issue  such  orders  and  directives  as  are 
necessary  to  carry  out  the  Default 
Adjudicative  Process. 

Proposed  §  17.39  (e)  would  set  forth 
the  basic  subject  matter  of  the  Status 
Conference.  First,  it  directs  that  the 
issues  be  analyzed  by  the  DRO  or 
Special  Master  and  the  parties,  in  order 
to:  (1)  Prepare  a  discovery  plan 


sufficient  to  prepare  smy  remaining 
issues  for  resolution;  (2)  review  the  need 
for  a  protective  order,  and  if  one  is 
needed,  issue  a  protective  order,  agreed 
upon  by  the  parties;  (3)  determine 
whether  any  issue  can  be  stricken;  and 
(4)  prepare  and  issue  a  procedural  order 
for  the  proceedings. 

Proposed  §  17.39(0  would  require  that 
the  parties  prepare  final  submissions  to 
the  DRO  or  Special  Master  in  advance 
of  the  decision.  The  submissions  are  to 
include:  a  joint  statement  of  the  issues; 
a  joint  statement  of  undisputed  facts 
related  to  each  issue;  separate 
statements  of  disputed  facts  related  to 
each  issue,  with  appropriate  citations  to 
the  record;  and  separate  legal  analyses 
in  support  of  each  party's  respective 
position  on  the  disputed  issues. 

Proposed  §  17.39(g)  would  require  the 
parties  to  provide  copies  of  their  final 
submissions  to  one  another,  so  that  such 
copies  are  received  on  the  same  date 
they  are  received  by  the  ODRA. 

Proposed  §  17.39(h)  would  allow  the 
DRO  or  Special  Master  either  to  decide 
the  contract  dispute  on  the  record,  or  to 
allow  the  parties  to  make  further 
presentations  in  person  and  in  writing. 

Proposed  §  17.39(i)  would  require  the 
DRO  or  Special  Master  to  prepare  and 
submit  findings  of  fact  and 
recommendations  to  the  ODRA  within 
thirty  (30)  business  days  of  the  final 
submissions  of  the  parties,  unless  that 
time  is  extended  by  the  ODRA  for  good 
cause.  The  findings  of  fact  and 
recommendations  shall  contain  findings 
of  fact,  application  of  the  principles  of 
the  AMS  and  other  law  or  authority 
applicable  to  the  findings  of  fact,  a 
recommendation  for  a  final  order,  and, 
if  appropriate,  suggestions  for  future 
agency  action. 

Proposed  §  17.39(j)  would  instruct  the 
DRO  or  Special  Master  to  review  the 
disputed  issue  or  issues  in  the  context 
of  the  contract,  applicable  law  and  the 
AMS,  and  to  support  any  findings  of 
fact  with  substantial  evidence. 

Proposed  §  17.39(k)  would  require  the 
Special  Master  or  DRO  to  submit  a 
findings  of  fact  and  recommendations 
only  to  the  Director  of  the  ODRA. 

Proposed  §  17.39(1)  would  state  that 
the  Administrator,  or  the 
Administrator's  delegee,  would  issue 
the  final  FAA  order  concerning  the 
contract  dispute. 

Proposed  §  17.39(m)  would  state  that 
attorneys'  fees  of  a  prevailing  contractor 
are  allowable  to  the  extent  permitted  by 
the  EAJA,  5  U.S.C.  §  504(a)(1);  and  that 
if  required  by  contract  or  applicable 
law,  the  FAA  will  pay  interest  on  the 
amount  found  due  the  contractor,  if  any. 
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Subpart  F — Finality  and  Review 

Section  17.41     Final  Orders 

Proposed  §  17.41  would  state  that  a 
final  agency  order  shall  be  issued  only 
after  the  protester  or  contractor  has 
exhausted  all  available  administrative 
remedies  under  this  FAA  dispute 
resolution  process.  Exhaustion  of 
administrative  remedies  occurs  when 
the  Administrator,  or  a  person  who  has 
been  delegated  by  the  Administrator  to 
act  in  circumstances  where  such 
delegation  applies,  has  issued  a  final 
order  accepting  or  modifying  a 
recommendation  from  the  ODRA. 

Section  17.43     Judicial  Review 

Proposed  §  17.43(a)  would  direct  the 
parties  to  seek  review  of  a  final  FAA 
order  in  the  manner  allowed  by  law. 

Proposed  §  17.43(b)  would  require 
that  a  petition  for  review  also  be  filed 
with  the  ODRA  and  the  FAA  attorney 
involved,  at  the  time  the  petition  for 
review  is  filed. 

Paperwork  Reduction  Act 

This  proposal  contains  information 
collections  which  are  subject  to  review 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)).  The  title,  description, 
respondent  description  and  annual 
burden  are  showTi  below. 

Title:  Procedures  for  Protests  and 
Contract  Disputes — Equal  Access  to 
Justice  Act  (EAJA)  Regulations. 


Description:  The  FAA  proposes  to 
publish  procedural  requirements  for  the 
conduct  of  protests  and  contract 
disputes  before  the  Office  of  Dispute 
Resolution  for  Acquisition.  These 
procedures  are  designed  to  reduce  the 
paperwork  requirement  ordinarily 
associated  with  such  actions  in  other 
forums.  The  emphasis  in  the  procedures 
is  the  resolution  of  a  case  as  soon  as  is 
practicable,  but  also  to  provide  for 
resolution  through  adjudication  should 
the  resolution  require  such. 

Description  of  Respondents: 
Businesses  or  other  organizations  or 
persons  who  do  business  with  the  FAA. 

This  proposal  generates  a  paperwork 
requirement  upon  only  those 
respondents  who  pursue  protests  or 
contract  disputes.  The  actual  paperwork 
burden  and  cost  for  an  individual  case 
would  vary  with  the  complexity  of  the 
subject  matter,  and  whether  the 
protester  or  contractor  and  the  FAA  are 
able  to  reach  an  early  resolution  of  the 
issues  in  the  case.  The  following 
estimate  is  based  upon  cases  filed  with 
the  ODRA  in  the  first  year,  but  assiunes 
a  higher  annual  caseload  of  100  protests 
or  contract  disputes.  In  this  analysis,  the 
annual  paperwork  burden  for  all 
respondents  would  be  approximately 
3385  hours.  This  figure  is  derived  from 
estimates  based  on  cases  processed  in 
the  first  year  of  ODRA  operation.  At  2 
hours  per  pleading,  the  total  pleading 
burden  for  all  cases  is  200  hours  (100  x 
2).  Fifty  percent  of  all  cases  filed  with 


the  ODRA  are  settled  or  withdrawn  after 
the  initial  pleadings  are  made.  That 
means  that  for  50  of  the  cases  filed  with 
ODRA,  there  is  no  additional  paperwork 
burden  (50  x  o). 

Only  Of  the  50  remaining  cases 
requiring  additional  paperwork,  34 
cases  filed  with  ODRA  go  through  the 
full  adjudicative  procedure.  Of  those 
cases,  only  90%  (31/34)  can  be 
described  as  average.  One  such  case, 
based  on  an  EAJA  submission,  involved 
55  hours  of  paperwork  burden.  Using 
this  figure  yields  a  total  of  1705  hour 
burden  for  the  average  cases  (31  x  55). 
This  estimate  further  assumes  that  of  the 
34  cases  that  go  through  full 
adjudicative  procedure.  3  of  them  will 
be  complex  and  contentious,  requirmg 
an  above  average  number  of  hours.  For 
purposes  of  this  analysis,  the  FAA  will 
use  the  estimate  of  200  hours  per 
complexycontentious  case.  Accordmglv. 
for  the  above  average  cases,  the  total 
paperwork  burden  is  600  hours  (3  x 
200).  There  still  remain  the  16  cases  that 
are  settled/withdrawn  after  the 
pleadings  are  filed  but  that  require  some 
additional  paperwork.  Assuming  that 
each  of  these  cases  incur  an  additional 
burden  of  55  hours  to  achieve 
settlement/ withdrawal,  the  total  burden 
for  these  cases  increases  by  880  hours 
(16  X  55).  The  sum  of  all  the  hours 
described  above  is  3385  and  is  depicted 
graphically  in  the  table  below. 


Description  of  effort 


Number  of 
cases 


Hours  incurred 


Total  hourly 
burden 


Filing  of  Pleadings  

Cases  Settled/Withdrawn  After  Initial  Pleadings  Filed 

Cases  Requiring  Average  Number  of  Hours  

Cases  Requiring  Atxjve  Average  Number  of  Hours  .. 
Cases  Requiring  Below  Average  Number  of  Hours  .. 

Total 


100 

50 

31 

3 

16 


2 
0 

55 
200 

55 


200 

0 

1705 

600 

880 


3,385 


It  is  important  to  note  that  these 
numbers  are  merely  estimates  and  the 
hourly  cost  for  preparation  of  pleadings 
and  responses  to  procedural 
requirements  varies  upon  whether  a 
respondent  hires  a  law  firm,  or  pursues 
the  matter  with  in-house  coimsel,  or 
chooses  to  proceed  pro  se,  without  the 
services  of  a  lawyer. 

Individuals  and  organizations  may 
submit  comments  on  the  information 
collection  requirement  by  October  26, 
1998,  and  should  direct  them  to  the 
address  listed  in  the  ADDRESSES  section 
of  this  document.  Comments  also 
should  be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  New  Executive  Office  Building, 


Room  10202,  725  17th  Street  NW., 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FAA. 

Persons  are  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  burden  associated  with 
this  proposal  has  been  submitted  to 
OMB  for  review.  The  FAA  will  publish 
a  notice  in  the  Federal  Register 
notifying  the  public  of  the  approval 
numbers  and  expiration  date. 

Regulatory  Evaluation  Summary 

Four  principal  requirements  pertain 
to  the  economic  impacts  of  changes  to 
the  Federal  Regulations.  First,  Executive 
Order  12866  directs  Federal  agencies  to 


promulgate  new  regulations  or  modify 
existing  regulations  after  consideration 
of  the  expected  benefits  to  society  and 
the  expected  costs.  The  order  also 
requires  federal  agencies  to  assess 
whether  a  proposed  rule  is  considered 
a  "significant  regulator},'  action." 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  Finally,  Pubfic  Law  104—4 
requires  federal  agencies  to  assess  the 
impact  of  any  federal  mandates  on  state. 
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local,  tribal  governments,  and  the 
private  sector. 

In  conducting  these  analyses,  the  FAA 
has  determined  that  this  rule  would 
generate  cost-savings  that  would  exceed 
any  costs,  and  is  not  "significant"  as 
defined  under  section  3(0  of  Executive 
Order  12866  and  Department  of 
Transportation's  (DOT)  policies  and 
procedures  (44  FR  11034,  February  26. 
1979).  In  addition,  under  the  Regulatory 
Flexibility  Determination,  the  FAA 
certifies  that  this  proposal  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Furthermore,  this  proposal  would  not 
impose  restraints  on  international  trade. 
Finally,  the  FAA  has  determined  that 
the  proposal  would  not  impose  a  federal 
mandate  on  state,  local,  or  tribal 
governments,  or  the  private  sector  of 
$100  million  per  year.  These  analyses, 
available  in  the  docket,  are  summarized 
below. 

Executive  Order  12866  and  DOT's 
Policies  and  Procedures 

Under  Executive  Order  12866,  each 
federal  agency  shall  assess  both  the 
costs  and  the  benefits  of  the  proposed 
regulations  while  recognizing  that  some 
costs  and  benefits  are  difficult  to 
quantify.  A  proposed  rule  is 
promulgated  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
proposed  rule  justify  its  costs. 

In  this  proposed  rule,  the 
establishment  of  the  Office  of  Dispute 
Resolution  for  Acquisition  (ODRA) 
under  the  FAA's  new  Acquisition 
Management  System  would  provide  a 
cost  savings  to  the  private  sector 
(protesters  and  contractors).  To  resolve 
protests  and  contract  disputes  with  the 
FAA,  offerors  and  contractors  would 
realize  a  cost  savings  of  $1,000  to 
$1,000,000  per  case,  and  the  FAA  would 
realize  an  average  cost  savings  of  $2,200 
per  protest  case  and  $4,200  per  contract 
dispute.  Costs  for  this  proposed  rule  are 
estimated  to  be  about  $1,000  or  less  per 
case  for  the  private  sector  to  abide  by 
the  procedures  of  the  ODRA,  and  no 
additional  costs  would  be  attributed  to 
the  FAA  for  implementing  such 
procedures.  Therefore  the  FAA 
concludes  that  not  only  do  the  benefits 
justify  the  costs,  but  that  they  actually 
exceed  the  costs. 

The  proposed  rule  would  also  not  be 
considered  a  significant  regulatory 
action  because  (1)  it  does  not  have  an 
annual  effect  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy  or  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities;  (2)  it  does  not  create  a 


serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3)  it  does 
not  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients;  and  (4)  it  does 
not  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities  or  principles  set 
forth  in  the  Executive  Order.  Because 
the  proposed  rule  was  not  considered 
significant  under  these  criteria,  it  was 
not  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  for 
consistency  with  applicable  law,  the 
President's  priorities,  and  the  principles 
set  forth  in  this  Executive  Order  nor  was 
OMB  involved  in  deconflicting  this 
proposed  rule  with  ones  from  other 
agencies. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
establishes  "as  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  applicable  statues,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  and  to 
explain  the  rationale  for  their  actions, 
the  Act  covers  a  wide-range  of  small 
entities,  including  small  businesses, 
not-for-profit  organizations  and  small 
governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  rule  is  not  expected  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  605(b)  of  the  1980  act  provides 
that  the  head  of  the  agency  may  so 
certify  and  an  RFA  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

The  FAA  conducted  the  required 
review  of  this  proposal  and  determined 
that  it  would  not  have  a  f  ignificant 
economic  impact  on  a  substantial 
number  of  small  entities  (protesters  and 
contractors).  Accordingly,  pursuant  to 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
605  (b),  the  FAA  certifies  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  for  the  following  reason:  The 


proposed  rule  would  provide  an 
estimated  cost  savings  of  $1,000  to  $1 
million  per  case  in  resolving  its 
differences  with  the  FAA,  while 
requiring  about  $1,000  or  less  per  case 
per  entity  to  resolve  the  issue.  For  small 
entities,  the  FAA  estimates  that  cost 
savings  per  case  would  be  closer  to 
$1,000  than  $1  miUion  and  concludes 
there  would  be  no  significant  economic 
impact  on  small  entities.  The  FAA 
solicits  comments  from  affected  entities 
with  respect  to  this  finding  and 
determination. 

International  Trade  Impact  Assessment 

The  FAA  has  determined  that  the 
proposed  rule  would  neither  affect  the 
sale  of  aviation  products  and  services  in 
the  United  States  nor  the  sale  of  U.S. 
products  and  services  in  foreign 
countries. 

Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22,  1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  rule  does  not  contain  a  Federal 
intergovernmental  or  private  sector 
mandate  that  exceeds  $100  million  a 
year,  therefore  the  requirements  of  the 
act  do  not  apply. 
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International  Compatibility 

The  FAA  has  determined  that  a 
review  of  the  Convention  on 
International  Civil  Aviation  Standards 
and  Recommended  Practices  is  not 
warranted  because  there  is  not  a 
compatible  rule  under  ICAO  standards. 

Federalism  Implications 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects 

14  CFR  Part  14 

Claims,  Equal  access  to  justice. 
Lawyers,  Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  17 

Administrative  practice  and 
procedxire.  Alternative  Dispute 
Resolution  (ADR),  Authority  delegations 
{Government  agencies].  Government 
contracts.  Government  procurement. 

The  Proposed  Amendments 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  chapter  I  of  title  14 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  14— RULES  IMPLEMENTING 
THE  EQUAL  ACCESS  TO  JUSTICE 
ACT  OF  1980 

1.  The  authority  citation  for  part  14  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  504;  49  U.S.C.  106(f), 
40113, 46104  and  47122. 

2.  Section  14.02  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 4.02    Proceedings  covered. 

(a)  The  Act  applies  to  certain 
adversary  adjudications  conducted  by 
the  FAA  under  49  CFR  part  17  and  the 
Acquisition  Management  System 
(AMS).  These  are  adjudications  under  5 
U.S.C.  554,  in  which  the  position  of  the 
FAA  is  represented  by  an  attorney  or 
other  representative  who  enters  an 
appearance  and  participates  in  the 
proceeding.  This  subpart  applies  to 
proceedings  imder  49  U.S.C.  46301, 
46302,  and  46303  and  to  the  Default 


Adjudicative  Process  under  14  CFR  part 
17  and  the  AMS. 

***** 

3.  Section  14.03  is  amended  by 
revising  paragraphs  (a)  and  (f)  to  read  as 
follows: 

§  1 4.03    Eligibility  of  applicants. 

(a)  To  be  eligible  for  an  award  of 
attorney  fees  and  other  expenses  under 
the  Act,  the  applicant  must  be  a  party 
to  the  adversary  adjudication  for  which 
it  seeks  an  award.  The  term  "party"  is 
defined  in  5  U.S.C.  504(b)(1)(B)  and  5 
U.S.C.  551(3).  The  applicant  must  show 
that  it  meets  all  conditions  or  eligibility 
set  out  in  this  subpart. 
***** 

(f)  The  net  worth  and  number  of 
employees  of  the  applicant  and  all  of  its 
affiliates  shall  be  aggregated  to 
determine  eligibility.  Any  individual, 
corporation,  or  other  entity  that  directly 
or  indirectly  controls  or  owns  a  majority 
of  the  voting  shares  or  other  interest  of 
the  applicant,  or  any  corporation  or 
other  entity  of  which  the  applicant 
directly  or  indirectly  owns  or  controls  a 
majority  of  the  voting  shares  or  other 
interest,  will  be  considered  an  affiliate 
for  purposes  of  this  part,  unless  the 
administrative  law  judge  (ALJ)  or 
adjudicative  officer  determines  that 
such  treatment  would  be  unjust  and 
contrary  to  the  purposes  of  the  Act  in 
light  of  the  actual  relationship  between 
the  affiliated  entities.  In  addition,  the 
administrative  law  judge  or  adjudicative 
officer  may  determine  that  financial 
relationships  of  the  applicant,  other 
than  those  described  in  this  paragraph, 
constitute  special  circumstances  that 
would  make  an  award  unjust. 
***** 

4.  Section  14.05  is  amended  by 
revising  paragraphs  (b),  (c),  and  (e)  to 
read  as  follows: 

§  1 4.05    Allowance  fees  and  expenses. 

***** 

(b)  No  award  for  the  fee  of  an  attorney 
or  agent  under  this  part  may  exceed 
$125  per  hour.  No  award  to  compensate 
an  expert  witness  may  exceed  the 
highest  rate  at  which  the  agency  pays 
expert  witnesses.  However,  an  award 
may  also  include  the  reasonable 
expenses  of  the  attorney,  agent,  or 
witness  as  a  separate  item,  if  the 
attorney,  agent,  or  witness  ordinarily 
charges  clients  separately  for  such 
expenses. 

(c)  In  determining  the  reasonableness 
of  the  fee  sought  for  an  attorney,  agent, 
or  expert  witness,  the  administrative 
law  judge  or  adjudicative  officer  shall 
consider  the  following: 

(1)  If  the  attorney,  agent,  or  witness  is 
in  private  practice,  his  or  her  customary 


fee  for  similar  services,  or  if  an 
employee  of  the  applicant,  the  fully 
allocated  cost  of  the  services; 

(2)  The  prevailing  rate  for  similar 
services  in  the  community  in  which  the 
attorney,  agent,  or  witness  ordinarily 
performs  services; 

(3)  The  time  actually  spent  in  the 
representation  of  the  applicant; 

(4)  The  time  reasonably  spent  in  light 
of  the  difficulty  or  complexity  of  the 
issues  in  the  proceeding;  and 

(5)  Such  other  factors  as  may  bear  on 
the  value  of  the  services  provided. 
***** 

(e)  Fees  may  be  awarded  only  for 
work  performed  after  the  issuance  of  a 
complaint,  or  the  initiation  of  the 
adjudicative  phase  of  a  protest  or 
contract  dispute  under  14  CFR  part  17 
and  the  AMS. 

5.  Section  14.11  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§14.11     Net  wortti  exhibit 

***** 

(c)  Ordinarily,  the  net  worth  exhibit 
will  be  included  in  the  public  record  of 
the  proceeding.  However,  an  applicant 
that  objects  to  public  disclosure  of  the 
net  worth  exhibit,  or  any  part  of  it,  may 
submit  that  portion  of  the  exhibit 
directly  to  the  administrative  law  judge 
or  adjudicative  officer  in  a  sealed 
envelope  lat)eled  "Confidential 
Financial  Information,"  accompanied  by 
a  motion  to  withhold  the  information. 

(1)  The  motion  shall  describe  the 
information  sought  to  be  withheld  and 
explain,  in  detail,  why  it  should  be 
exempt  under  apphcable  law  or 
regulation,  why  public  disclosure  would 
adversely  affect  the  applicant,  and  why 
disclosure  is  not  required  in  the  public 
interest. 

(2)  The  net  worth  exhibit  shall  be 
served  on  the  FAA  counsel,  but  need 
not  be  served  on  any  other  party  to  the 
proceeding. 

(3)  If  the  administrative  law  judge  or 
adjudicative  officer  finds  that  the  net 
worth  exhibit,  or  any  part  of  it.  should 
not  be  withheld  from  disclosure,  it  shall 
be  placed  in  the  public  record  of  the 
proceeding.  Otherwise,  any  request  to 
inspect  or  copy  the  exhibit  shall  be 
disposed  of  in  accordance  with  the 
FAA's  established  procedures. 

6.  Section  14.20  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  14.20    When  an  application  may  be  filed. 

(a)  An  application  may  be  filed 
whenever  the  applicant  has  prevailed  in 
the  proceeding,  but  in  no  case  later  than 
30  days  after  the  FAA  Decisionmaker's 
final  disposition  of  the  proceeding,  or 
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service  of  the  order  of  the  Administrator 
in  a  proceeding  under  the  AMS. 

***** 

(c)  For  purposes  of  this  p£irt,  final 
disposition  means  the  later  of: 

(1)  Under  14  CFR  part  17  and  the 
AMS,  the  date  on  which  the  order  of  the 
Administrator  is  served; 

(2)  The  date  on  which  an  unappealed 
initial  decision  becomes 
administratively  final; 

(3)  Issuance  of  an  order  disposing  of 
any  petitions  for  reconsideration  of  the 
FAA  Decisionmaker's  final  order  in  the 
proceeding; 

(4)  If  no  petition  for  reconsideration  is 
filed,  the  last  date  on  which  such  a 
petition  could  have  been  filed;  or 

(5)  Issuance  of  a  final  order  or  any 
other  final  resolution  of  a  proceeding, 
such  as  a  settlement  or  voluntary 
dismissal,  which  is  not  subject  to  a 
petition  for  reconsideration. 

7.  Section  14.21  is  revised  to  read  as 
follows: 

§  14.21     Riing  and  service  of  documents. 

Any  application  for  an  award  or  other 
pleading  or  document  related  to  an 
application  shall  be  filed  and  served  on 
ail  parties  to  the  proceeding  in  the  same 
manner  as  other  pleadings  in  the 
proceeding,  except  as  provided  in 
§  14.11(b)  for  confidential  financial 
information.  Where  the  proceeding  was 
held  under  14  CFR  part  17  and  the 
AMS,  the  application  shall  be  filed  with 
the  FAA's  attorney  and  with  the  Office 
of  Dispute  Resolution  for  Acquisition 
(ODRA). 

8.  Section  14.22  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 4.22    Answer  to  application. 

***** 

(b)  If  the  FAA's  counsel  and  the 
applicant  believe  that  the  issues  in  the 
fee  application  can  be  settled,  they  may 
jointly  file  a  statement  of  their  intent  to 
negotiate  a  settlement.  The  filing  of  this 
statement  shall  extend  the  time  for  filing 
an  answer  for  an  additional  30  days,  and 
further  extensions  may  be  granted  by 
the  administrative  law  judge  or 
adjudicative  officer  upon  request  by  the 
FAA's  counsel  and  the  applicant. 
***** 

9.  Section  14.24  is  revised  to  read  as 
follows: 

§  1 4.24    Comments  by  other  parties. 

Any  party  to  a  proceeding  other  than 
the  applicant  and  the  FAA's  counsel 
may  file  comments  on  an  application 
within  30  days  after  it  is  served,  or  on 
an  answer  within  15  days  after  it  is 
served.  A  commenting  party  may  not 
participate  further  in  proceedings  on  the 
application  unless  the  administrative 


law  judge  or  adjudicative  officer 
determines  that  the  public  interest 
requires  such  participation  in  order  to 
permit  full  exploration  of  matters  raised 
in  the  comments. 

10.  Section  14.26  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§14.26    Further  proceedings. 

(a)  Ordinarily  the  determination  of  an 
award  will  be  made  on  the  basis  of  the 
written  record;  however,  on  request  of 
either  the  applicant  or  agency  counsel, 
or  on  his  or  her  own  initiative,  the 
administrative  law  judge  or  adjudicative 
officer  assigned  to  the  matter  may  order 
further  proceedings,  such  as  an  informal 
conference,  oral  argument,  additional 
written  submissions,  or  an  evidentiary 
hearing.  Such  further  proceedings  shall 
be  held  only  when  necessary  for  full 
and  fair  resolution  of  the  issues  arising 
from  the  application  and  shall  be 
conducted  as  promptly  as  possible. 
•         *         *         •        * 

11.  Section  14.27  is  revised  to  read  as 
follows: 

§14.27    Decision. 

(a)  The  administrative  law  judge  shall 
issue  an  initial  decision  on  the 
application  within  60  days  after 
completion  of  proceedings  on  the 
application. 

(b)  An  adjudicative  officer  in  a 
proceeding  under  14  CFR  part  17  and 
the  AMS  shall  prepare  a  findings  and 
recommendations  for  the  ODRA. 

(c)  A  decision  under  paragraph  (a)  or 
(b)  of  this  section  shall  include  written 
findings  and  conclusions  on  the 
applicant's  eligibility  and  status  as  a 
prevailing  party  and  an  explanation  of 
the  reasons  for  any  difference  between 
the  amount  requested  and  the  amount 
awarded.  The  decision  shall  also 
include,  if  at  issue,  findings  on  whether 
the  FAA's  position  was  substantially 
justified,  or  whether  special 
circumstances  make  an  award  unjust. 

12.  Section  14.28  is  revised  to  read  as 
follows: 

§  1 4.28    Review  by  FAA  decisionmaker. 

(a)  In  proceedings  other  than  those 
under  14  CFR  part  17  and  the  AMS, 
either  the  applicant  or  the  FAA  counsel 
may  seek  review  of  the  initial  decision 
on  the  fee  application.  Additionally,  the 
FAA  Decisionmaker  may  decide  to 
review  the  decision  on  his/her  own 
initiative.  If  neither  the  applicant  nor 
the  FAA's  counsel  seeks  review  within 
30  days  after  the  decision  is  issued,  it 
shall  become  final.  Whether  to  review  a 
decision  is  a  matter  within  the 
discretion  of  the  FAA  Decisionmaker.  If 
review  is  taken,  the  FAA  Decisionmaker 
will  issue  a  final  decision  on  the 


application  or  remand  the  application  to 
the  administrative  law  judge  who  issued 
the  initial  fee  award  determination  for 
further  proceedings. 

(b)  In  proceedings  under  14  CFR  part 
17  and  the  AMS,  the  adjudicative  officer 
shall  prepare  a  findings  and 
recommendations  for  the  ODRA  with 
recommendations  as  to  whether  or  not 
an  award  should  be  made,  the  amount 
of  the  award,  and  the  reasons  therefor. 
The  ODRA  shall  submit  a  recommended 
order  to  the  Administrator  after  the 
completion  of  all  submissions  related  to 
the  EAJA  application.  Upon  the 
Administrator's  action,  the  order  shall 
become  final,  and  may  be  reviewed 
under  49  U.S.C.  46110. 

13.  A  new  part  17  is  added  to  14  CFR 
chapter  I,  subchapter  B,  to  read  as 
follows: 

PART  17— PROCEDURES  FOR 
PROTESTS  AND  CONTRACT 
DISPUTES 

Subpart  A — General 

Sec. 

17.1  Applicability. 

17.3  Definitions. 

17.5  Delegation  of  authority. 

17.7  Filing  and  computation  of  time. 

17.9  Protective  orders. 

Subpart  B — Protests 

17.11     Matters  not  subject  to  protest. 
17.13    Dispute  resolution  process  for 

protests. 
17.15    Filing  a  protest. 
17.17    Initial  protest  procedures. 
17.19    Dismissal  or  summary  decision  of 

protests. 
17.21     Protest  remedies. 

Subpart  C— Contract  Disputes 

17.23    Dispute  resolution  process  for 

contract  disputes. 
17.25    Filing  a  contract  dispute. 
17.27    Submission  of  joint  statement. 
17.29    Dismissal  or  summary  decision  of 

contract  disputes. 

Subpart  D— Alternative  Dispute  Resolution 

17.31     Use  of  alternative  dispute  resolution. 
17.33    Election  of  alternative  dispute 

resolution  process. 
17.35    Selection  of  neutrals  for  the 

alternative  dispute  resolution  (ADR) 

process. 

Subpart  E— Default  Adjudicative  Process 

17.37    Default  adjudicative  process 

procedures  for  protests. 
17.39    Default  adjudicative  process 

procedures  for  contract  disputes. 

Subpart  F— Finality  and  Review 

17.41     Final  orders. 
17.43    )udicial  review. 
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Appendix  A  To  Part  17 — Alternative  Dispute 
Resolution  (AOR) 

Authority:  5  U.S.C.  570-581;  49  U.S.C. 
106(fl(2),  40110,  40111,  40112,  46102.  46014, 
46105,  46109,  and  46110. 

Subpart  A — General 

§17.1    Applicability. 

This  part  applies  to  all  protests  or 
contract  disputes  against  the  FAA. 

§17.3    Definitions. 

(a)  Accrual  means  to  come  into 
existence  as  a  legally  enforceable  claim. 

(b)  Accrual  of  a  contract  dispute 
occurs  on  the  date  when  all  events 
underlying  the  dispute  were  known  or 
should  have  been  known. 

(c)  Acquisition  Management  System 
(AMS)  establishes  the  policies,  guiding 
principles,  and  internal  procedures  for 
the  FAA's  acquisition  system. 

(d)  Administrator  means  the 
Administrator  of  the  Federal  Aviation 
Administration. 

(e)  Alternative  Dispute  Resolution 
(ADR)  is  the  primary  means  of  dispute 
resolution  that  would  be  employed  by 
the  FAA's  Office  of  Dispute  Resolution 
for  Acquisition  (ODRA).  See  Appendix 
A  of  this  part. 

(f)  Compensated  Neutral  refers  to  an 
impartial  third  party  chosen  by  the 
parties  to  act  as  a  facilitator,  mediator, 
or  arbitrator  functioning  to  resolve  the 
protest  or  contract  dispute  under  the 
auspices  of  the  ODRA.  The  parties  pay 
equally  for  the  services  of  a 
Compensated  Neutral.  A  Dispute 
Resolution  officer  (DRO)  or  Neutral 
cannot  be  a  Compensated  Neutral. 

(g)  Contract  Dispute,  as  used  in  this 
part,  means  a  written  request  to  the 
ODRA  seeking  as  a  matter  of  right,  the 
payment  of  money  in  a  sum  certain,  the 
adjustment  or  interpretation  of  contract 
terms,  or  other  relief  arising  under, 
relating  to  or  involving  an  alleged 
breach  of  contract,  entered  into 
pursuant  to  the  AMS.  A  contract  dispute 
does  not  require,  as  a  prerequisite,  the 
issuance  of  a  Contracting  Officer  final 
decision. 

(h)  Default  Adjudicative  Process  is  an 
adjudicative  process  used  to  resolve 
protests  or  contract  disputes  where  the 
parties  cannot  achieve  resolution 
through  informal  communication  or  the 
use  of  ADR.  The  Default  Adjudicative 
Process  is  conducted  by  a  DRO  or 
Special  Master  selected  by  the  ODRA  to 
serve  as  "adjudicative  officers,"  as  that 
term  is  used  in  14  CFR  part  14. 

(i)  Discovery  in  the  Default 
Adjudicative  Process  is  the  procedure 
where  opposing  parties  in  a  protest  or 
contract  dispute  may,  when  allowed, 
obtain  testimony  from,  or  documents 


and  information  held  by,  other  parties 
or  non-parties. 

(j)  Dispute  Resolution  Officer  (DRO)  is 
a  licensed  attorney  reporting  to  the 
ODRA.  The  term  DRO  can  include  the 
Director  of  the  ODRA,  ODRA  staff 
attorneys  or  other  FAA  attorneys 
assiened  to  the  ODRA. 

(k)  An  interested  party  is  designated 
as  such  at  the  discretion  of  the  ODRA, 
and  in  the  context  of  a  bid  protest  is  one 
who:  Prior  to  the  closing  date  for 
responding  to  a  Screening  Information 
Request  (SIR),  is  an  actual  or 
prospective  participant  in  the 
procurement,  excluding  prospective 
subcontractors;  or  after  the  closing  date 
for  responding  to  a  SIR,  is  an  actual 
participant  who  would  be  next  in  line 
for  award  under  the  SIR's  selection 
criteria  if  the  protest  is  successful,  or  is 
an  actual  participant  who  is  not  next  in 
line  for  award  under  the  SIR's  selection 
criteria  but  who  alleges  specific 
improper  actions  or  inactions  by  the 
Program  Office  that  caused  the  party  to 
be  other  than  next  in  line  for  award. 
Proposed  subcontractors  are  not  eligible 
to  protest.  The  awardee  of  the  contract 
may  be  allowed  to  participate  in  the 
protest  as  an  intervenor. 

(1)  An  intervenor  is  an  interested  party 
other  than  the  protester  whose 
participation  in  a  protest  is  allowed  by 
the  ODRA. 

(m)  Neutral  refers  to  an  impartial 
third  party  in  the  ADR  process  chosen 
by  the  ODRA  to  act  as  a  facilitator, 
mediator,  arbitrator,  or  otherwise  to 
resolve  the  protest  or  contract  dispute. 
A  Neutral  can  be  a  DRO  or  a  person  not 
an  employee  of  the  FAA  who  serves  on 
behalf  of  the  ODRA. 

(n)  The  Office  of  Dispute  Resolution 
for  Acquisition  (ODRA),  under  the 
direction  of  the  Director,  acts  on  behalf 
of  the  Administrator  to  manage  the  FAA 
Dispute  Resolution  Process,  and  to 
recommend  action  to  the  Administrator 
on  matters  concerning  protests  or 
contract  disputes. 

(o)  Parties  include  a  protester  or  a 
contractor,  the  FAA,  and  any  intervenor. 

(p)  Program  Office,  as  used  in  these 
rules,  refers  to  the  FAA  organization 
responsible  for  the  procurement  activity 
and  includes  the  Contracting  Officer 
(CO)  and  assigned  FAA  legal  counsel, 
when  that  FAA  organization  represents 
the  FAA  as  a  party  to  a  protest  or 
contract  dispute  before  the  ODRA. 

(q)  Screening  Information  Request 
(SIR)  means  a  request  by  the  FAA  for 
information  concerning  an  approach  to 
meeting  a  requirement  established  by 
the  FAA. 

(r)  A  Special  Master  is  a  legal 
professional,  usually  with  extensive 
adjudicative  experience,  who  has  been 


assigned  by  the  ODRA  to  act  as  its 
finder  of  fact,  and  to  make  findings  and 
recommendations  based  upon  AMS 
policy  and  applicable  law  and 
authorities  in  the  Default  Adjudicative 
Process. 

§  1 7.5    Delegation  of  auttK>rtty. 

(a)  The  authority  of  the  Administrator 
to  conduct  dispute  resolution 
proceedings  concerning  acquisition 
matters,  is  delegated  to  the  Director  of 
the  Office  of  Dispute  Resolution  for 
Acquisition. 

(b)  The  Director  of  the  Office  of 
Dispute  Resolution  for  Acquisition  may 
redelegate  to  Special  Masters  and  DROs 
such  delegated  authority  in  paragraph 
(a)  of  this  section  as  is  deemed 
necessary  by  the  Director  for  efficient 
resolution  of  an  assigned  protest  or 
contract  dispute. 

§  1 7.7    Filing  and  computation  of  time. 

(a)  Filing  of  a  protest  or  contract 
dispute  may  be  accomplished  by  mail, 
overnight  delivery,  hand  delivery,  or  by 
facsimile.  A  protest  or  contract  dispute 
is  considered  to  be  filed  on  the  date  it 
is  received  by  the  ODRA  during  normal 
business  hours.  The  ODRA's  normal 
business  hours  are  fi-om  8:30  a.m.  to 
5:00  p.m.  EST  or  EDT,  whichever  is  in 
use.  A  protest  or  contract  dispute 
received  via  mail,  after  the  time  period 
prescribed  for  filing,  shall  not  be 
considered  timely  filed  even  though  it 
may  be  postmarked  within  the  time 
period  prescribed  for  filing. 

(b)  Submissions  to  the  ODRA  after  the 
initial  filing  of  the  protest  or  contract 
dispute  may  be  accomplished  by  any 
means  available  in  paragraph  (a)  of  this 
section. 

(c)  The  time  limits  stated  in  this  part 
are  calculated  in  business  days,  which 
exclude  weekends  and  Federal  holidays. 
In  computing  time,  the  day  of  the  event 
beginning  a  period  of  time  shall  not  be 
included.  If  the  last  day  of  a  period  falls 
on  a  weekend  or  a  Federal  holiday,  the 
first  business  day  following  the 
weekend  or  hohday  shall  be  considered 
the  last  day  of  the  period. 

(d)  A  petition  for  review  shall  be  filed 
pursuant  to  49  U.S.C.  46110,  and  a  copy 
of  the  petition  shall  be  served  upon  the 
ODRA  and  the  Program  Office  attorney 
of  record  on  the  day  the  petition  is  filed 
with  the  court. 

§  17.9    Protective  orders. 

(a)  The  ODRA  may  issue  protective 
orders  addressing  the  treatment  of 
protected  information,  either  at  the 
request  of  a  party  or  upon  its  own 
initiative.  Such  information  may 
include  proprietary,  confidential,  or 
source-selection-sensitive  material,  or 
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other  information  the  release  of  which 
could  result  in  a  competitive  advantage 
to  one  or  more  firms. 

(b)  The  terms  of  protective  orders  can 
be  negotiated  by  the  parties,  subject  to 
the  approval  of  the  ODRA.  The 
protective  order  shall  establish 
procedures  for  application  for  access  to 
protected  information,  identification 
and  safeguarding  of  that  information, 
and  submission  of  redacted  copies  of 
documents  omitting  protected 
information. 

(c)  After  a  protective  order  has  been 
issued,  counsel  or  consultants  retained 
by  counsel  appearing  on  behalf  of  a 
party  may  apply  for  access  to  the 
material  under  the  order  by  submitting 
an  application  to  the  ODRA,  with  copies 
furnished  simultaneously  to  all  parties. 
The  application  shall  establish  that  the 
applicant  is  not  involved  in  competitive 
decisionmaking  for  any  firm  that  could 
gain  a  competitive  advantage  from 
access  to  the  protected  information  and 
that  the  applicant  will  diligently  protect 
any  protected  information  received  from 
inadvertent  disclosure.  Objections  to  an 
applicant's  admission  shall  be  raised 
writhin  two  (2)  days  of  the  application, 
although  the  ODRA  may  consider 
objections  raised  after  that  time  for  good 
cause. 

(d)  Any  violation  of  the  terms  of  a 
protective  order  may  result  in  the 
imposition  of  sanctions  or  the  taking  of 
the  actions  as  the  ODRA  deems 
appropriate. 

le)  The  parties  are  permitted  to  agree 
upon  what  material  is  to  be  covered  by 
a  protective  order,  subject  to  approval 
by  the  ODRA. 

Subpart  B — Protests 

§  1 7.1 1     Matters  not  subject  to  protest 

The  following  matters  may  not  be 
protested: 

(a)  FAA  purchases  from  or  through 
federal,  state,  local,  and  tribal 
governments  and  public  authorities; 

(b)  Grants; 

(c)  Cooperative  agreements; 

(d)  Other  transactions  which  do  not 
fall  into  the  category  of  procurement 
contracts  subject  to  the  AMS. 

§  1 7. 1 3    Dispute  resolution  process  for 
protests. 

(a)  Protests  concerning  FAA  SIRs  or 
contract  awards  shall  be  resolved 
pursuant  to  this  part. 

(b)  The  offeror  initially  should 
attempt  to  resolve  any  issues  concerning 
potential  protests  with  the  CO.  The  CO, 
in  coordination  with  FAA  legal  counsel, 
will  make  rea.sonable  efforts  to  answer 
questions  promptly  and  completely, 
and,  where  possible,  to  resolve  concerns 
or  controversies. 


(c)  Offerors  or  prospective  offerors 
shall  file  a  protest  with  the  ODRA  in 
accordance  with  §  17.15.  The  time 
limitations  set  forth  in  §  17.17  will  not 
be  extended  by  attempts  to  resolve  a 
potential  protest  with  the  CO. 

(d)  A  status  conference  may  be  called 
by  the  ODRA  after  the  protest  is  filed  to 
attempt  resolution  of  the  protest  through 
a  combination  of  informal 
communication  and  early  neutral 
evaluation.  If  a  conference  is  called,  the 
parties  will  have  five  (5)  business  days 
after  the  status  conference  to  inform  the 
ODRA  whether  the  parties  agree  to  use 
ADR  pursuant  to  Subpart  D  of  this  part; 
or  to  state  why  they  cannot  use  ADR 
and  must  resort  to  the  Default 
Adjudicative  Process,  pursuant  to 
Subpart  E  of  this  part. 

(1)  Should  the  parties  decide  to  utilize 
ADR,  they  will  have  five  (5)  business 
days  after  the  status  conference  within 
which  to  agree  upon  the  use  of  an 
ODRA-approved  Neutral  or  a 
Compensated  Neutral,  in  accordance 
with  §  17.33(c),  as  well  as  upon  the  ADR 
technique  to  be  employed.  Within  those 
five  (5)  business  days,  the  parties  are 
required  to  execute  and  file  with  the 
ODRA  a  written  ADR  agreement, 
pursuant  to  §  17.33(h).  The  parties  will 
have  up  to  twenty  (20)  business  days  to 
complete  the  ADR  process. 

(2)  If  the  parties  do  not  agree  to  use 
ADR,  the  Program  Office  will  have  ten 
(10)  business  days  after  the  status 
conference  within  which  to  submit  a 
Program  Office  response  to  the  protest, 
after  which  the  protest  will  proceed 
under  the  Default  Adjudicative  Process. 
If  the  ADR  process  is  undertaken,  but 
subsequently  proves  to  be  unsuccessful, 
a  DRO  or  Special  Master  will  be 
assigned  to  oversee  the  Default 
Adjudicative  Process,  pursuant  to 
Subpart  E  of  this  part. 

(ej  The  ODRA  retains  the  discretion  to 
modify  any  time  constraints  for  pending 
protests. 

(0  Multiple  protests  concerning  the 
same  SIR,  solicitation,  or  contract  award 
may  be  consolidated  at  the  discretion  of 
the  ODRA,  and  assigned  to  a  single 
DRO. 

(g)  Procurement  activities,  and,  where 
applicable,  contractor  performance 
pending  resolution  of  a  protest  shall 
continue  during  the  pendency  of  a 
protest,  unless  there  is  a  compelling 
reason  to  suspend  or  delay  all  or  part  of 
the  procurement  activities.  Pursuant  to 
§§  17.15(d)  and  17.17(b),  the  ODRA  may 
recommend  suspension  of  contract 
performance  for  a  compelling  reason.  A 
decision  to  suspend  or  delay 
procurement  activities  or  contractor 
performance  would  be  made  in  writing 
by  the  FAA  Administrator  or  the 


Administrator's  delegee  for  that 
purpose.  " 

§17.15    Filing  a  protest 

(a)  Only  an  interested  party  may  file 
a  protest,  and  shall  initiate  a  protest  by 
filing  a  written  protest  with  the  ODRA 
within  the  times  set  forth  below,  or  the 
protest  shall  be  dismissed  as  untimely: 

(1)  Protests  based  upon  alleged 
improprieties  in  a  solicitation  or  a  SIR 
that  are  apparent  prior  to  bid  opening  or 
the  time  set  for  receipt  of  initial 
proposals  shall  be  filed  prior  to  bid 
opening  or  the  time  set  for  the  receipt 
of  initial  proposals; 

(2)  In  procurements  where  proposals 
are  requested,  alleged  improprieties  that 
do  not  exist  in  the  initial  solicitation, 
but  which  are  subsequently 
incorporated  into  the  solicitation,  must 
be  protested  not  later  than  the  next 
closing  time  for  receipt  of  proposals 
following  the  incorporation; 

(3)  For  protests  other  than  those 
related  to  alleged  solicitation 
improprieties,  the  protest  must  be  filed 
within  seven  (7)  business  days  of  the 
time  that  the  protester  knew  or  should 
have  known  of  the  grounds  for  the 
protest; 

(4)  If  the  protester  has  requested  a 
post-award  debriefing  from  the  FAA, 
then  any  protest  other  than  one  related 
to  solicitation  improprieties  shall  be 
filed  not  later  than  five  (5)  business  days 
after  the  date  on  which  th6  FAA  holds 
that  debriefing. 

(b)  Protests  shall  be  filed  at: 

(1)  Office  of  Dispute  Resolution  for 
Acquisition,  AGC-70,  Federal  Aviation 
Administration,  400  7th  Street,  S.W., 
Room  8332,  Washington,  DC  20590, 
Telephone:  (202)  366-6400,  Facsimile: 
(202) 366-7400;  or 

(2)  Other  address  as  shall  be 
published  from  time  to  time  in  the 
Federal  Register. 

(c)  A  protest  shall  be  in  writing,  and 
set  forth: 

(1)  The  protester's  name,  address, 
telephone  niunber,  and  facsimile  (FAX) 
number; 

(2)  The  name,  address,  telephone 
number,  and  FAX  number  of  a  person 
designated  by  the  protester  (Protester 
Designee),  and  who  shall  be  duly 
authorized  to  represent  the  protester,  to 
be  the  point  of  contact; 

(3)  Tne  SIR  number  or,  if  available, 
the  contract  number  and  the  name  of  the 
CO; 

(4)  The  basis  for  the  protester's  status 
as  an  interested  party; 

(5)  The  facts  supporting  the  timeliness 
of  the  protest; 

(6)  Whether  the  protester  requests  a 
protective  order,  the  material  to  be 
protected,  and  attach  a  redacted  copy  of 
that  material; 
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(7)  A  detailed  statement  of  both  the 
legal  and  factual  grounds  of  the  protest, 
and  attach  one  (1)  copy  of  each  relevant 
document; 

(8)  The  remedy  or  remedies  sought  by 
the  protester,  as  set  forth  in  §  17.21; 

(9)  The  signature  of  the  Protester 
Designee,  or  another  person  duly 
authorized  to  represent  the  protester. 

(d)  If  the  protester  wishes  to  request 
a  suspension  or  delay  of  the 
procurement  and  believes  there  are 
compelling  reasons  that,  if  known  to  the 
FAA,  would  cause  the  FAA  to  suspend 
or  delay  the  procurement  because  of  the 
protested  action,  the  protester  shall: 

(1)  Set  forth  each  such  compelling 
reason,  supply  all  facts  supporting  the 
protester's  position,  identify  each 
person  with  knowledge  of  the  facts 
supporting  each  compelling  reason,  and 
identify  all  documents  that  support  each 
compelling  reason. 

(2)  Clearly  identify  any  adverse 
consequences  to  the  protester,  the  FAA, 
or  any  interested  party,  should  the  FAA 
not  suspend  or  delay  the  procurement. 

(e)  At  the  same  time  as  filing  the 
protest  with  the  ODRA,  the  protester 
shall  serve  a  copy  of  the  protest  on  the 
CO  and  any  other  official  designated  in 
the  SIR  for  receipt  of  protests  by  means 
reasonably  calculated  to  be  received  by 
the  CO  on  the  same  day  as  it  is  to  be 
received  by  the  ODRA.  The  protest  shall 
include  a  signed  statement  from  the 
protester,  certifj'ing  to  the  ODRA  the 
manner  of  service,  date,  and  time  when 
a  copy  of  the  protest  was  served  on  the 
CO  and  other  designated  official(s). 

(f)  Upon  receipt  of  the  protest,  the  CO 
shall  inform  the  ODRA  of  the  names, 
addresses,  £md  telephone  and  facsimile 
numbers  of  the  awardee  and/or  other 
interested  parties.  The  CO  shall  also 
immediately  notify  the  awardee  and/or 
interested  parties  in  writing  of  the 
existence  of  the  protest.  The  awardee 
and/or  interested  parties  shall  notify  the 
ODRA  in  writing,  of  their  interest  in 
participating  in  the  protest  as 
interveners  within  two  (2)  business  days 
of  receipt  of  the  CO's  notification,  and 
shall,  in  such  notice,  designate  a  person 
as  the  point  of  contact  for  the  ODRA. 
Such  notice  may  be  submitted  to  the 
ODRA  by  facsimile. 

(g)  The  ODRA  has  discretion  to 
designate  the  parties  who  shall 
participate  in  the  protest  as  intervenors. 

§  1 7.1 7    Initial  protest  procedures. 

(a)  When  a  protest  is  filed  with  the 
ODRA,  a  DRO  will  be  assigned  to  the 
protest. 

(b)  If  the  protester  requests  a 
suspension  or  delay  of  procurement 
pursuant  to  §  17.15(d),  the  Program 
Office  shall  submit  a  response  to  the 


request  to  the  ODRA  within  two  (2) 
business  days  of  receipt  of  the  protest. 
The  ODRA,  in  its  discretion,  may 
recommend  such  suspension  or  delay  to 
the  Administrator  or  the  Administrator's 
designee. 

(c)  The  ODRA  may  convene  a  status 
conference  to — 

(1)  Review  procedures; 

(2)  Identify  and  develop  issues  related 
to  summary  dismissal  and  suspension 
recommendations; 

(3)  Handle  issues  related  to  protected 
information  and  the  issuance  of  any 
needed  protective  order; 

(4)  Encourage  the  parties  to  use  ADR; 

(5)  Conduct  early  neutral  evaluation 
of  the  protest  by  the  DRO,  at  the 
discretion  of  the  ODRA;  and 

(6)  For  any  other  reason  deemed 
appropriate  by  the  DRO  or  by  the 
ODRA. 

(d)  On  the  fifth  business  day 
following  a  status  conference,  the 
parties  will  file  with  the  ODRA — 

(1)  A  joint  statement  that  they  have 
decided  to  pursue  ADR  to  resolve  the 
protest;  or 

(2)  A  written  explanation  as  to  why 
ADR  cannot  be  used  and  why  the 
parties  will  have  to  resort  to  the  use  of 
the  Default  Adjudicative  Process. 

(e)  Should  the  parties  elect  to  utilize 
ADR  to  resolve  the  protest,  they  will 
agree  upon  the  neutral  to  conduct  the 
ADR  proceedings  (either  an  ODRA- 
designated  Neutral  or  a  Compensated 
Neutral  of  their  own  choosing)  pursuant 
to  §  17.33(c),  and  shall  execute  and  file 
with  the  ODRA  a  written  ADR 
agreement  within  five  (5)  business  days 
after  the  status  conference. 

(f)  Should  the  parties  indicate  at  the 
status  conference  that  ADR  will  not  be 
used,  then  within  ten  (10)  business  days 
following  the  status  conference,  the 
Program  Office  will  file  with  the  ODRA 
a  Program  Office  response  to  the  protest. 
The  Program  Office  response  shall 
consist  of  a  statement  of  pertinent  facts, 
applicable  legal  or  other  defenses,  and 
shall  be  accompanied  by  all  documents 
deemed  relevant  by  the  Program  Office, 
position.  A  copy  of  the  response  shall  be 
furnished  to  the  protester  at  the  same 
time,  and  by  the  same  means,  as  it  is 
filed  with  the  ODRA.  At  that  point  the 
protest  will  proceed  under  the  Default 
Adjudicative  Process  pursuant  to 
§17.37. 

(g)  The  time  limitations  of  this  section 
may  be  extended  by  the  ODRA  for  good 
cause. 

§  1 7. 1 9    DIsinissal  or  summary  decision  of 
protests. 

(a)  At  any  time  during  the  protest,  any 
party  may  request,  by  motion  to  the 
ODRA,  that— 


(1)  The  protest,  or  any  count  or 
portion  of  a  protest,  be  dismissed  for 
lack  of  jurisdiction,  if  the  protester  fails 
to  establish  that  the  protest  is  timely,  or 
that  the  protester  has  no  standing  to 
pursue  the  protest; 

(2)  The  protest,  or  any  count  or 
portion  of  a  protest,  be  dismissed  for 
failure  to  state  a  claim,  if  the  protester 
fails  to  state  a  matter  upon  which  relief 
may  be  had: 

(3)  A  summary  decision  be  issued 
with  respect  to  the  protest,  or  any  count 
or  portion  of  a  protest,  if: 

(i)  The  undisputed  material  facts 
demonstrate  a  rational  basis  for  the 
Program  Office  action  or  inaction  in 
question,  and  there  are  no  other  material 
facts  in  dispute  that  would  overcome  a 
finding  of  such  a  rational  basis;  or 

(ii)  The  undisputed  material  facts 
demonstrate,  that  no  rational  basis 
exists  for  the  Program  Office  action  or 
inaction  in  question,  and  there  are  no 
material  facts  in  dispute  that  would 
overcome  a  finding  of  the  lack  of  such 
a  rational  basis. 

(b)  In  connection  with  any  request  for 
dismissal  or  summary'  decision,  the 
ODRA  shall  consider  any  material  facts 
in  dispute,  in  a  light  most  favorable  to 
the  party  against  whom  the  request  is 
made. 

(c)  Either  upon  motion  bv  a  party  or 
on  its  own  initiative,  the  ODRA  may.  at 
any  time,  exercise  its  discretion  to: 

(1)  Recommend  to  the  Administrator 
dismissal  or  the  issuance  of  a  summary 
decision  with  respect  to  the  entire 
protest; 

(2)  Dismiss  the  entire  protest  or  issue 
a  summary  decision  with  respect  to  the 
entire  protest,  if  delegated  that  authority 
by  the  Administrator:  or 

(3)  Dismiss  or  issue  a  summary- 
decision  with  respect  to  any  count  or 
portion  of  a  protest. 

(d)  A  dismissal  or  summary'  decision 
regarding  the  entire  protest  by  either  the 
Administrator,  or  the  ODRA  by 
delegation,  shall  be  construed  as  a  final 
agency  order.  A  dismissal  or  summary 
decision  that  does  not  resolve  all  counts 
or  portions  of  a  protest  shall  not 
constitute  a  final  agency  order,  unless 
and  until  such  dismissal  or  decision  is 
incorporated  or  otherwise  adopted  in  a 
decision  by  the  Administrator  (or  the 
ODRA,  by  delegation)  regarding  the 
entire  protest. 

§17.21     Protest  remedies. 

(a)  The  ODRA  may  recommend  one  or 
more,  or  a  combination  of,  the  following 
remedies — 

(1)  Amend  the  SIR; 

(2)  Refrain  from  exercising  options 
under  the  contract; 

(3)  Issue  a  new  SIR; 
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(4)  Terminate  an  existing  contract  for 
the  FAA's  convenience,  and  require 
recompetition; 

(5)  Direct  an  award  to  the  protester; 

(6)  Award  bid  and  proposal  costs;  or 

(7)  Any  combination  oithe  above 
remedies,  or  any  other  action  consistent 
with  the  AMS  that  is  appropriate  under 
the  circumstances. 

(b)  In  determining  the  appropriate 
recommendation,  the  ODRA  should 
consider  the  circumstances  surrounding 
the  procurement  or  proposed 
procurement  including,  but  not  limited 
to:  the  nature  of  the  procurement 
deficiency;  the  degree  of  prejudice  to 
other  parties  or  to  the  integrity  of  the 
procurement  system;  the  good  faith  of 
the  parties;  the  extent  of  performance 
completed;  the  cost  of  any  proposed 
remedy  to  the  FAA;  the  urgency  of  the 
procurement;  and  the  impact  of  the 
recommendation  on  the  FAA. 

(c)  Attorney's  fees  of  a  prevailing 
protester  are  allowable  to  the  extent 
permitted  by  the  Equal  Access  to  Justice 
Act,  .5  U.S.C.  504(a)(l)(EAJA). 

Subpart  C — Contract  Disputes 

§17.23    Dispute  resolution  process  (or 
contract  disputes. 

(a)  All  contract  disputes  arising  under 
contracts  entered  into  pursuant  to  the 
AMS  shall  be  resolved  under  this  part. 

(b)  Contractors  shall  file  contract 
disputes  with  the  ODRA  and  the  CO 
pursuant  to  §  17.25. 

(c)  After  filing  the  contract  dispute, 
the  contractor  should  seek  informal 
resolution  with  the  CO: 

(1)  The  CO,  with  the  advice  of  FAA 
legal  counsel,  has  full  discretion  to 
settle  contract  disputes,  except  where 
the  matter  involves  fraud; 

(2)  The  parties  shall  have  up  to  thirty 
(30)  business  days  within  which  to 
resolve  the  dispute  informally,  and  mav 
contact  the  ODRA  for  assistance  in 
facilitating  such  a  resolution;  and 

(3)  If  no  informal  resolution  is 
achieved  during  the  thirty  (30)  business 
day  period,  the  parties  shall  file  a  joint 
statement  with  the  ODRA  pursuant  to 
§17.27. 

(d)  If  informal  resolution  of  the 
contract  dispute  appears  probable 
during  the  informal  resolution  period, 
the  contractor  and  the  CO  may  jointly 
request  one  extension  of  time  from  the 
ODRA  to  resolve  the  matter  before  filing 
the  joint  statement  under  §  17.27. 

(e)  The  ODRA  may  hold  a  status 
conference  with  the  parties  within  ten 
(10)  business  days  after  receipt  of  the 
joint  statement  required  by  §  17.27,  in 
order  to  establish  the  procedures  to  be 
utilized  to  resolve  the  contract  dispute. 

(f)  The  FAA  will  require  continued 
performance  in  accordance  with  the 


provisions  of  a  contract,  pending 
resolution  of  a  contract  dispute  arising 
under  or  related  to  that  contract. 

§17.25    Filing  a  contract  dispute. 

(a)  Contract  disputes  are  to  be  in 
writing  and  shall  contain: 

(1)  The  contractor's  name,  address, 
telephone,  and  fax  number; 

(2)  The  contract  number  and  the  name 
of  the  Contracting  Officer; 

(3)  A  detailed  statement  of  the  legal 
and  factual  basis  of  the  contract  dispute 
or  of  each  element  or  count  of  the 
contract  dispute,  including  copies  of 
relevant  documents; 

(4)  All  information  establishing  that 
the  contract  dispute  was  timely  filed; 

(5)  A  request  for  a  specific  remedy, 
and  if  a  monetary  remedy  is  requested, 
a  sum  certain  must  be  specified;  and 

(6)  The  signature  of  a  duly  authorized 
representative  of  the  initiating  party. 

(b)  Contract  disputes  shall  be  filed  by 
mail,  in  person,  by  overnight  delivery  or 
by  facsimile  at  the  following  address: 

(1)  Office  of  Dispute  Resolution  for 
Acquisition,  AGC-70,  Federal  Aviation 
Administration.  400  7th  Street,  SW., 
Room  8332,  Washington.  DC  20590, 
Telephone:  (202)  366-6400,  Facsimile: 
(202) 366-7400;  or 

(2)  Other  address  as  shall  be 
published  from  time  to  time  in  the 
Federal  Register. 

(c)  A  contract  dispute  against  the  FAA 
shall  be  filed  with  the  ODRA  within  six 
months  of  the  accrual  of  the  contract 
dispute.  A  contract  dispute  by  the  FAA 
against  a  contractor  (excluding  contract 
disputes  alleging  warranty  issues,  fraud 
or  latent  defects)  likewise  may  be  filed 
within  six  months  after  the  accrual  of 
the  contract  dispute.  If  the  contract 
underlying  provides  for  time  limitations 
for  filing  of  contract  disputes  with  the 
ODRA.  the  limitation  periods  in  the 
contract  shall  control  over  the  limitation 
period  of  this  section.  In  no  event  will 
either  party  be  permitted  to  file  with  the 
ODRA  a  contract  dispute  seeking  an 
equitable  adjustment  or  other  damages 
after  the  contractor  has  accepted  final 
contract  payment,  with  the  exception  of 
FAA  claims  related  to  warranty  issues, 
fraud  or  latent  defects. 

(d)  A  party  shall  serve  a  copy  of  the 
contract  dispute  upon  the  other  party, 
by  means  reasonably  calculated  to  be 
received  on  the  same  day  as  the  filing 
is  to  be  received  by  the  ODRA. 

§  1 7.27    Submission  of  Joint  statement 

(a)  If  the  matter  has  not  been  resolved 
informally,  the  parties  shall  file  a  joint 
statement  with  the  ODRA  no  later  than 
thirty  (30)  business  days  after  the  fihng 
of  the  contract  dispute.  The  ODRA  may 
extend  this  time  for  good  cause. 


(b)  The  joint  statement  of  the  case 
shall  include  either — 

(1)  A  request  for  ADR,  and  an 
executed  ADR  agreement,  pursuant  to 
§  17.33(d).  specifying  which  ADR 
techniques  will  be  employed;  or 

(2)  A  written  explanation  as  to  why 
ADR  will  not  be  utilized  and  why  the 
parties  must  resort  to  the  Default 
Adjudicative  Process. 

(c)  Such  joint  statements  shall  be 
directed  to  the  following  address: 

(1)  Office  of  Dispute  Resolution  for 
Acquisition,  AGC-70.  Federal  Aviation 
Administration,  400  7th  Street,  SW.. 
Room  8332,  Washington.  DC  20590, 
Telephone:  (202)  366-6400.  Facsimile: 
(202) 366-7400;  or 

(2)  Other  address  as  shall  be 
published  from  time  to  time  in  the 
Federal  Register. 

§17.29    Dismissal  or  summary  decision  of 
contract  disputes. 

(a)  Any  party  may  request,  by  motion 
to  the  ODRA,  that  a  contract  dispute  be 
dismissed,  or  that  a  count  or  portion  of 
a  contract  dispute  be  stricken,  if:  (1)  It 
was  not  timely  filed  with  the  ODRA;  (2) 
It  was  filed  by  a  subcontractor;  (3)  It 
fails  to  state  a  matter  upon  which  relief 
may  be  had;  or  (4)  It  involves  a  matter 
not  subject  to  the  jurisdiction  of  the 
ODRA. 

(b)  In  connection  with  any  request  for 
dismissal  of  a  contract  dispute,  or  to 
strike  a  count  or  portion  thereof,  the 
ODRA  should  consider  any  material 
facts  in  dispute  in  a  light  most  favorable 
to  the  party  against  whom  the  request 
for  dismissal  is  made. 

(c)  At  any  time,  whether  pursuant  to 
a  motion  or  request  or  on  its  own 
initiative  and  at  its  discretion,  the 
ODRA  may— 

(1)  Dismiss  or  strike  a  count  or 
portion  of  a  contract  dispute; 

(2)  Recommend  to  the  Administrator 
that  the  entire  contract  dispute  be 
dismissed;  or 

(3)  With  delegation  from  the 
Administrator,  dismiss  the  entire 
contract  dispute. 

(d)  An  order  of  dismissal  of  the  entire 
contract  dispute,  issued  either  by  the 
Administrator  or  by  the  ODRA  where 
delegation  exists,  on  the  grounds  set 
forth  in  this  section,  shall  constitute  a 
final  agency  order.  An  ODRA  order 
dismissing  or  striking  a  count  or  portion 
of  a  contract  dispute  shall  not  constitute 
a  final  agency  order,  unless  and  until 
such  ODRA  order  is  incorporated  or 
otherwise  adopted  in  a  decision  of  the 
Administrator. 
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Subpart  D — Alternative  Dispute 
Resolution 

§  1 7.31    Use  of  alternative  dispute 
resolution. 

(a)  The  ODRA  shall  encourage  the 
parties  to  utilize  ADR  as  their  primary 
means  to  resolve  protests  and  contract 
disputes. 

(b)  The  parties  shall  make  a  good  faith 
effort  to  employ  ADR  in  every 
appropriate  case.  The  ODRA  will 
encourage  use  of  ADR  techniques  such 
as  mediation,  neutral  evaluation,  or 
minitrials,  or  variations  of  these 
techniques  as  agreed  by  the  parties  and 
approved  by  the  ODRA. 

(c)  The  Default  Adjudicative  Process 
will  be  used  where  the  parties  cannot 
achieve  agreement  on  the  use  of  ADR; 
or  where  ADR  has  been  employed  but 
has  not  resolved  all  pending  issues  in 
dispute;  or  when  ODRA  concludes  that 
ADR  will  not  provide  an  expeditious 
means  of  resolving  a  particular  dispute. 

§  1 7.33    Election  of  alternative  dispute 
resolution  process. 

(a)  The  ODRA  makes  its  personnel 
available  to  serve  as  Neutrals  in  ADR 
proceedings  and,  upon  request  by  the 
parties,  attempts  to  make  qualified  non- 
FA.\  personnel  available  to  serve  as 
Neutrals  through  neutral-sharing 
programs  and  other  similar 
arrangements.  The  parties  may  elect  to 
employ  a  mutually  acceptable 
Compensated  Neutral,  and  shall  share 
equally  the  costs  of  any  such 
Compensated  Neutral. 

(b)  The  parties  using  an  ADR  process 
to  resolve  a  protest  shall  submit  an 
executed  ADR  agreement  containing  the 
information  outlined  in  paragraph  (d)  of 
this  section  to  the  ODRA  within  five  (5) 
business  days  after  the  ODRA  conducts 
a  status  conference  pursuant  to 

§  17.17(c).  The  ODRA  may  extend  this 
time  for  good  cause. 

(c)  The  parties  using  an  ADR  process 
to  resolve  a  contract  dispute  shall 
submit  an  executed  ADR  agreement 
containing  the  information  outlined  in 
paragraph  (d)  of  this  section  to  the 
ODRA  as  part  of  the  joint  statement 
specified  under  §  17.27. 

(d)  The  parties  to  a  protest  or  contract 
dispute  who  use  ADR  shall  agree  to 
submit  to  the  ODRA  an  ADR  agreement 
setting  forth: 

(1)  The  type  of  ADR  technique(s)  to  be 
used; 

(2)  The  agreed-upon  manner  of  using 
the  ADR  process;  and 

(3)  Whether  the  parties  agree  to  use  a 
Neutral  through  the  ODRA  or  to  use  a 
Compensated  Neutral  of  their  choosing, 
and,  if  a  Compensated  Neutral  is  to  be 
used,  that  the  cost  of  the  Compensated 


Neutral's  services  shall  be  shared 
equally. 

(e)  Non-binding  ADR  techniques  are 
not  mutually  exclusive,  and  may  be 
used  in  combination  if  the  parties  agree 
that  a  combination  is  most  appropriate 
to  the  dispute.  The  techniques  to  be 
employed  must  be  determined  in 
advance  by  the  parties  and  shall  be 
expressly  described  in  their  ADR 
agreement.  The  agreement  may  provide 
for  the  use  of  any  fair  and  reasonable 
ADR  technique  that  is  designed  to 
achieve  a  prompt  resolution  of  the 
matter. 

(f)  Binding  arbitration  may  be 
permitted  on  a  case-by-case  basis:  and 
shall  be  subject  to  the  provisions  of  5 
U.S.C.  575(a).  (b),  and  (c),  and 
applicable  law.  Arbitration  that  is 
binding  on  the  parties,  subject  to  the 
Administrator's  right  to  approve  or 
disapprove  the  arbitrator's  decision, 
may  also  be  permitted. 

(g)  For  protests,  the  ADR  process  shall 
be  completed  within  twenty  (20) 
business  days  from  the  filing  of  an 
executed  ADR  agreement  with  the 
ODRA  unless  the  parties  request,  and 
are  granted  an  extension  of  time  from 
the  ODRA. 

(h)  For  contract  disputes,  the  ADR 
process  shall  be  completed  within  forty 
(40)  business  days  from  the  filing  of  an 
executed  ADR  agreement  with  the 
ODRA,  unless  the  parties  request,  and 
are  granted  an  extension  of  time  from 
the  ODRA. 

(i)  The  parties  shall  submit  to  the 
ODRA  an  agreed-upon  protective  order, 
if  necessary,  in  accordance  with  the 
requirements  of  §  17.9. 

§  1 7.35    Selection  of  neutrals  for  the 
alternative  dispute  resolution  (ADR) 
process. 

(a)  In  connection  with  the  ADR 
process,  the  parties  may  select  a 
Compensated  Neutral  acceptable  to 
both,  or  may  request  the  ODRA  to 
provide  the  services  of  a  DRO  or 
Neutral. 

(b)  In  cases  where  the  parties  select  a 
Compensated  Neutral  who  is  not 
familiar  with  ODRA  procedural  matters, 
the  parties  or  Compensated  Neutral  may 
request  the  ODRA  for  the  services  of  a 
DRO  to  advise  on  such  matters. 

(c)  The  ODRA  may  appoint  a  DRO  to 
serve  as  the  Neutral  for  small  dollar 
value  and/or  simplified  acquisitions, 
unless  the  parties  agree  otherwise. 


Subpart  E— Default  Adjudicative 
Process 

§  1 7.37    Default  adjudicative  procedures  for 
protests. 

(a)  The  Default  Adjudicative  Process 
for  protests  will  commence  on  the  latter 
of: 

(1)  Submission  of  the  Program  Office 
response  to  the  ODRA  pursuant  to 

§  17.17(0  ten  (10)  business  days 
following  the  status  conference  held 
pursuant  to  §  17.17(c);  or 

(2)  The  parties  submission  of  joint 
written  notification  to  the  ODRA  that 
the  ADR  process  has  not  resolved  all 
outstanding  issues,  or  that  the  twenty 
(20)  business-day  period  allotted  for 
ADR  for  protests  has  either  expired  or 
will  expire  with  no  reasonable 
probability  of  the  parties  achieving  a 
resolution. 

(b)  The  Director  of  the  ODRA  may 
select  a  DRO  or  a  Special  Master  to 
conduct  fact-finding  proceedings  and  to 
provide  findings  and  recommendations 
concerning  some  or  all  of  the  matters  in 
controversy. 

(c)  The  DRO  or  Special  Master  may 
prepare  procedural  orders  for  the 
proceedings  as  deemed  appropriate:  and 
may  require  additional  submissions 
from  the  parties. 

(d)  The  DRO  or  Special  Master  may 
convene  the  parties  and/or  their 
representatives,  as  needed,  to  pursue  the 
Default  Adjudicative  Process. 

(e)  If,  in  the  sole  judgment  of  the  DRO 
or  Special  Master,  the  parties  have 
presented  written  material  sufficient  to 
allow  the  protest  to  be  decided  on  the 
record  presented,  the  DRO  or  Special 
Master  shall  have  the  discretion  to 
decide  the  protest  on  that  basis. 

(f)  Discover)'  may  be  permitted  within 
the  discretion  of  the  DRO  or  Special 
Master.  The  DRO  or  Special  Master  shall 
manage  the  discovery  process,  including 
limiting  its  length  and  availability,  and 
shall  establish  schedules  and  deadlines 
for  discovery  consistent  with  time 
frames  established  in  this  part. 

(g)  The  DRO  or  Special  Master  may 
permit  or  request  oral  presentations,  and 
may  limit  the  presentations  to  specific 
witnesses  and/or  issues. 

(h)  The  Director  of  the  ODRA  may 
review  the  status  of  any  protest  in  the 
Default  Adjudicative  Process  with  the 
DRO  or  Special  Master  during  the 
pendency  of  the  process. 

(i)  Within  thirty  (30)  business  days  of 
the  commencement  of  the  Default 
Adjudicative  Process,  or  at  the 
discretion  of  the  ODRA,  the  DRO  or 
Special  Master  will  submit  findings  and 
recommendations  for  the  ODRA  that 
shall  contain  the  following: 

(1)  Findings  of  fact; 
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(2)  Application  of  the  principles  of 
the  AMS,  and  any  applicable  law  or 
authority  to  the  findings  of  fact; 

(3)  A  recommendation  for  a  final  FAA 
order;  and 

(4)  If  appropriate,  suggestions  for 
future  FAA  action. 

(j)  hi  the  Endings  and 
recommendations,  the  DRO  or  Special 
Master  shall  state  whether  or  not  the 
Program  Office  actions  in  question  had 
a  rational  basis,  and  whether  or  not  the 
Program  Office  decision  under  question 
was  arbitrary,  capricious  or  an  abuse  of 
discretion.  Findings  of  fact  underlying 
the  recommendations  must  be 
supported  by  substantial  evidence. 

(k)  The  DRO  or  Special  Master,  where 
appropriate,  has  broad  discretion  to 
recommend  a  remedy  that  is  consistent 
with  §17.21. 

(1)  A  DRO  or  Special  Master  shall 
submit  findings  and  recommendations 
only  to  the  Associate  Chief  Counsel  and 
Director  of  the  ODRA.  The  findings  and 
recommendations  will  be  released  to  the 
parties,  subject  to  any  protective  order, 
upon  issuance  of  the  Administrator's 
final  order  in  the  case. 

(m)  The  FAA  Administrator  or  the 
Administrator's  delegee  issues  the  final 
agency  decision. 

§  1 7.39    Default  adjudicative  process 
procedures  for  contract  disputes. 

(a)  The  Default  Adjudicative  Process 
for  contract  disputes  will  commence  on 
the  latter  of: 

(1)  The  parties'  submission  to  the 
ODRA  of  a  joint  statement  pursuant  to 
§  17.27  which  indicates  that  ADR  will 
not  be  utihzed;  or 

(2)  The  parties'  submission  to  the 
ODRA  of  joint  notification  that  the 
parties  have  not  settled  some  or  all  of 
the  dispute  issues,  and  it  is  unlikely  that 
they  can  do  so  within  the  time  period 
allotted  and/or  any  reasonable 
extension. 

(b)  Within  twenty  (20)  business  days 
of  the  commencement  of  the  Default 
Adjudicative  Process,  the  Program 
Office  shall  prepare  and  submit  to  the 
ODRA,  with  a  copy  to  the  contractor,  a 
chronologically  arranged  and  indexed 
Dispute  File,  containing  all  documents 
which  are  relevant  to  the  facts  and 
issues  in  dispute.  The  contractor  will  be 
entitled  to  supplement  such  a  Dispute 
File  with  additional  documents. 

(c)  The  Director  of  the  ODRA  shall 
assign  a  DRO  or  a  Special  Master  to 
conduct  fact-finding  proceedings  and 
provide  findings  and  recommendations 
concerning  the  issues  in  dispute. 

(d)  The  Director  of  the  ODRA  may 
delegate  discretion  to  the  DRO  or 
Special  Master  to  conduct  a  Status 
Conference  within  ten  (10)  business 


days  of  the  commencement  of  the 
E)efault  Adjudicative  Process,  and, 
within  the  scope  of  the  delegation, 
either  at  such  a  conference,  or  at  any 
time  during  the  Default  Adjudicative 
Process,  to  issue  such  orders  or 
decisions  as  are  considered  necessary  in 
the  discretion  of  the  DRO  or  Special 
Master  to  promote  the  efficient 
resolution  of  the  contract  dispute. 

(e)  At  any  such  Status  Conference,  or 
as  necessary  during  the  Default 
Adjudicative  Process,  the  DRO  or 
Special  Master  will: 

(1)  Determine  the  minimum  amount 
of  discovery  required  to  resolve  the 
dispute; 

(2)  Review  the  need  for  a  protective 
order,  and  if  one  is  needed,  prepare  a 
protective  order  pursuant  to  §  17.9; 

(3)  Determine  whether  any  issue  can 
be  stricken;  and 

(4)  Prepare  necessary  procedural 
orders  for  the  proceedings. 

(f)  At  a  time  or  at  times  determined  by 
the  DRO  or  Special  Master,  and  in 
advance  of  the  decision  of  the  case,  the 
parties  shall  make  final  submissions  to 
the  ODRA  and  to  the  DRO  or  Special 
Master,  which  submissions  shall 
include  the  following: 

(1)  A  joint  statement  of  the  issues; 

(2)  A  joint  statement  of  undisputed 
facts  related  to  each  issue; 

(3)  Separate  statements  of  dispute 
facts  related  to  each  issue,  with 
appropriate  citations  to  documents  in 
the  Dispute  File,  to  pages  of  transcripts 
of  any  hearing  or  deposition,  or  to  any 
affidavit  or  exhibit  which  a  party  may 
wish  to  submit  with  its  statement; 

(4)  Separate  legal  analyses  in  support 
of  the  parties'  respective  positions  on 
disputed  issues. 

(g)  Each  party  shall  serve  a  copy  of  its 
final  submission  on  the  other  party  by 
means  reasonably  calculated  so  that 
such  submission  is  received  by  the  other 
party  on  the  same  date  it  is  received  by 
the  ODRA. 

(h)  The  DRO  or  Special  Master  may 
decide  the  contract  dispute  on  the  basis 
of  the  submissions  referenced  in  this 
section  and  the  record,  or  may,  in  the 
DRO  or  Special  Master's  discretion, 
allow  the  parties  to  make  additional 
presentations  at  a  hearing,  and/or  in 
writing. 

(i)  The  DRO  or  Special  Master  shall 
prepare  findings  and  recommendations 
within  thirty  (30)  business  days  from 
receipt  of  the  final  submissions  of  the 
parties,  unless  that  time  is  extended  by 
the  ODRA  for  good  cause.  The  findings 
and  recommendations  shall  contain 
findings  of  fact,  application  of  the 
principles  of  the  AMS  and  other  law  or 
authority  apphcable  to  the  findings  of 
fact,  a  recommendation  for  a  final  FAA 


order,  and,  if  appropriate,  suggestions 
for  future  FAA  action. 

(j)  As  a  part  of  the  findings  and 
recommendations,  the  DRO  or  Special 
Master  shall  review  the  disputed  issue 
or  issues  in  the  context  of  the  contract, 
any  applicable  law  and  the  AMS.  Any 
finding  of  fact  set  forth  in  the  findings 
and  recommendations  must  be 
supported  by  substantial  evidence. 

(k)  A  DRO  or  Special  Master's 
findings  and  recommendations  shall  be 
submitted  only  to  the  Director  of  the 
ODRA,  and  shall  be  released  to  the 
parties  upon  issuance  of  the  final 
agency  order  for  the  contract  dispute. 

(1)  "The  FAA  Administrator  or  the 
Administrator's  delegee  issues  the  final 
agency  order  on  the  contract  dispute. 

(m)  Attorneys'  fees  of  a  qualified, 
prevailing  contractor  are  allowable  to 
the  extent  permitted  by  the  EAJA,  5 
U.S.C.  504(a)(1).  If  required  by  contract 
or  applicable  law,  the  FAA  will  pay 
interest  on  the  amount  found  due  the 
contractor,  if  any. 

Subpart  F— Finality  and  Review 

§17.41    Final  orders. 

A  final  FAA  order  is  issued  by  the 
FAA  Administrator  or  by  a  delegee  of 
the  Administrator.  The  order  would  be 
issued  only  when  the  offeror,  potential 
offeror,  or  contractor  exhausts  its 
administrative  remedies  under,  this 
FAA  dispute  resolution  process. 

§17.43    Judicial  review. 

(a)  A  protester  or  contractor  may  seek 
review  of  a  final  FAA  order  in  the 
manner  otherwise  prescribed  by  law. 

(b)  A  copy  of  the  petition  for  review 
shall  be  filed  with  the  ODRA  and  the 
Program  Office  attorney  on  the  date  that 
the  petition  for  review  is  filed  with  the 
appropriate  circuit  court  of  appeals. 

Appendix  A  to  Part  17 — Alternative 
Dispute  Resolution  (ADR) 

A.  The  FAA  dispute  resolution  procedures 
encourage  the  parties  to  protests  and  contract 
disputes  to  use  ADR  as  the  primary  means  to 
resolve  protests  and  contract  disputes, 
pursuant  to  the  Administrative  Dispute 
Resolution  Act  of  1996,  Pub.  L.  104-320.  5 
U.S.C.  570-579,  and  Department  of 
Transportation  and  FAA  policies  to  utilize 
ADR  to  the  maximum  extent  practicable. 
Under  the  procedures  presented  in  this  part 
17,  the  ODRA  would  encourage  parties  to 
consider  ADR  techniques  such  as  case 
evaluation,  mediation,  or  arbitration. 

B.  ADR  encompasses  a  number  of 
processes  and  techniques  for  resolving 
protests  or  contract  disputes.  The  most 
commonly  used  types  include: 

(1)  Mediation.  The  Neutral  or  Compensated 
Neutral  ascertains  the  needs  and  interests  of 
both  parties  and  facilitates  discussions 
between  or  among  the  parties  and  an 
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amicable  resolution  of  their  differences, 
seeking  approaches  to  bridge  the  gaps 
between  the  parties'  respective  positions.  The 
Neutral  or  Compensated  Neutral  can  meet 
with  the  parties  separately,  conduct  joint 
meetings  with  the  parties'  representatives,  or 
employ  both  methods  in  appropriate  cases. 

(2)  Neutral  Evaluation.  At  any  stage  during 
the  ADR  process,  as  the  parties  may  agree, 
the  Neutral  or  Compensated  Neutral  will 
provide  a  candid  assessment  and  opinion  of 
the  strengths  and  weaknesses  of  the  parties' 
positions  as  to  the  facts  and  law,  so  as  to 
facilitate  further  discussion  and  resolution. 

(3)  Minithal.  The  minitrial  resembles 
adjudication,  but  is  less  formal.  It  is  used  to 
provide  an  efficient  process  for  airing  and 
resolving  more  complex,  fact-intensive 
disputes.  The  parties  select  principal 
representatives  who  should  be  senior 
officials  of  their  respective  organizations, 
having  authority  to  negotiate  a  complete 


settlement.  It  is  preferable  that  the  principals 
be  individuals  who  were  not  directly 
involved  in  the  events  leading  to  the  dispute 
and  who,  thus,  may  be  able  to  maintain  a 
degree  of  impartiality  during  the  proceeding. 
In  order  to  maintain  such  impartiality,  the 
principals  typically  serve  as  "judges"  over 
the  mini-trial  proceeding  together  with  the 
Neutral  or  Compensated  Neutral.  The 
proceeding  is  aimed  at  informing  the 
principal  representatives  and  the  Neutral  or 
Compensated  Neutral  of  the  underlying  bases 
of  the  parties'  positions.  Each  party  is  given 
the  opportunity  and  responsibility  to  present 
its  position.  The  presentations  may  be  made 
through  the  parties'  counsel  and/or  through 
some  limited  testimony  of  fact  witnesses  or 
experts,  which  may  be  subject  to  cross- 
examination  or  rebuttal.  Normally,  witnesses 
are  not  sworn  in  and  transcripts  are  not  made 
of  the  proceedings.  Similarly,  rules  of 
evidence  are  not  directly  applicable,  though 


it  is  recommended  that  the  Neutral  or 
Compensated  Neutral  be  provided  authority 
by  the  parties'  ADR  agreement  to  exclude 
evidence  which  is  not  relevant  to  the  issues 
in  dispute,  for  efficiency  in  the  proceeding 
expeditiously.  Frequently,  minitrials  are 
followed  either  by  direct  one-on-one 
negotiations  by  the  parties'  principals  or  bv 
meetings  between  the  Neutral/Compensated 
Neutral  and  the  parties'  principals,  at  which 
the  Neutral/Compensated  Neutral  mav  offer 
his  or  her  views  on  the  parties'  positions  (i  p 
Neutral  Evaluation)  and/or  facilitate 
negotiations  and  ultimate  resolution  via 
Mediation 

Issued  m  Washington,  DC.  on  .August  14. 
1998. 

James  W.  Whitlow, 

Deputy  Chief  Counsel 

[FR  Doc.  98-22386  Filed  8-24-98;  8:45  am] 
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3  CFR 

Proclamations: 
6641  (Modified  by 

Proc.  7113) 41951 

7112 41949 

7113 41951 

7114 42563 

7115 43061 

7116 45165 

Executive  Orders: 
12865 (See  EO 

13098) 44771 

12947  (Amended  by 

EO  13099) 45167 

13061  (See  Proc. 

7112) 41949 

13080  (See  Proc. 

7112) 41949 

13083  (Suspended  by 

EO  13095) 42565 

13093  (See  Proc. 

7112) 41949 

13095 42565 

13096 42681 

13097 43065 

13098 44771 

13099 45167 

Administrattve  Orders: 

Notices: 

August  13.  1998 44121 

5  CFR 

293 43867 

330 41387 

410 43867 

1201 41 177,  42685 

1209 41181 

1631 41707 

2634 43067 

2636 43067 

5701 43069 

Proposed  Rules: 

351 43640 

630 43225 

2421 45013 

2423 45013 

2429 45013 

2635 41476 

7  CFR 

11 44773 

17 42283 

301 41388.  41389.  43287, 

43603,  43612.  43614.  43615. 

44537.  44538.  44539.  44774 

800 43289 

916 44363 

917 44363 

920 41390.44541 

928 43868 

948 42686 

981 41 709 


989 42688 

993 42284 

997 41182.41323 

998 41182 

1446 41711 

1951 41713 

1955 41715 

Proposed  Rules: 

300 43117 

319 43117 

810 43641 

905 42764 

1106 43125 

1301 43891 

1304 43891 

1610 44175 

1744 44175 

8  CFR 

103 43604 

Proposed  Rules: 

17 42283 

104 41657 

208 41478 

9  CFR 

77 43290 

78 43291,  44544,  44776 

94 44123 

97 41957 

Proposed  Rules: 

93 42593,44175 

94 42593 

98 44175 

130 42593 

10  CFR 

Oh.  XI 42201 

1101 42201 

1102 42201 

Proposed  Rules: 

Ch.  1 43580 

10 41206 

11 41206 

20 43516 

25 41206 

32 43516 

35 43516 

95 41206 


12  CFR 

3 

6 

208 

225 

303 

325 

333 

337 

341 

347 

369 


.42668 
.42668 
.42668 
.42668 
.44686 
.42668 
.44686 
.44686 
.44686 
.44686 
.44686 
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563 43292 

565 42668 

567 42668- 

607 41184 

611 41958 

614 41958 

620 41958 

630 41958 

Proposed  Rules: 

Ch.  VI 44176 

26 43052 

212 43052 

348 43052 

404 41478 

502 43642 

555 43327 

563f 43052 

701 41976.41978 

13CFR 

Proposed  Rules: 

120 43330 

14CFR 

25 44993 

27 43282 

29 43282 

39 41184,  41393.  41716, 

42201,  42203.  42205,  42206, 
42208,  42210,  42213,  42214, 
42215.  42217,  42219.  42220. 

42222.  42691 ,  43070,  43072. 
43294.  43297.  43299.  43610. 
43612.  43614.  43615,  44371, 
44372,  44545,  44552.  45169, 

45170 
71  41323,41717,41958, 

42223,  42665,  42692.  42694. 
42695.  42696.  43073.  43071, 
43617,  43618.  43619.  43620. 
43621.  43622.  44124,  44125, 
44127,  44128,  44374.  44378, 

44379,44380,  45109 

97 42224.  42567.  42569. 

44129.  44130 
Proposed  Rules: 

14 45372 

17 45372 

27 45130 

29 45130 

39 41479.  41481.  41483. 

41737.  41739.  41741,  42286. 
42288,  42569.  42598.  42770, 
43331,  43333.  43335.  43336. 
45338,  43340,  43342,  43345, 
43347  43349,  43351,  43648, 
44410.  44818,  45187,  45189 

65 41743 

66..- 41743 

71  41485,  41743,  41749. 

41750.  41751.  41752.  42290. 

42291.  42292.  42293.  42294, 

42295,  42772,  43651,  43652, 

43653,  44413 

147 41743 

15CFR 

30 41186 

280 41718 

738 42225 

740 42225 

742 42225 

744 41323,42225 

746 42225 

748 42225 

752 42225 


922 43870 

Proposed  Rules: 

30 41979 

922 45191 

16CFR 

253 44553 

254 42570 

425 44555 

1610 42697 

17CFR 

231 41394 

240 42229 

241 41 394 

249 42229 

271 41394 

276 41394 

Proposed  Rules: 

Ch.  1 41982 

1 42600 

18CFR 

161 43075 

381 44995 

401 44777 

Proposed  Rules: 

Ch.  1 42974 

lb 41982 

37 42296 

161 42974 

250 42974 

284 42974 

343 41982 

385 41982 

20CFR 

404 41404 

416 41404 

Proposed  Rules: 

416 42601 

21  CFR 

5 41959 

165 42198 

1 78 43873.  43874 

179 43875 

310 44996 

358 43302 

510 41188.  44381.44382 

520 41188.  41189,41419, 

44383 

522 41190,41419,44381. 

44382,44384 

524 44384 

556 41190 

558 41 191 .  44385,  44386 

610 41718 

806 42229 

814 42699 

892 44998 

Proposed  Rules: 

3 42773 

5 42773 

10 42773 

20 42773 

207 42773 

310 42773 

312 42773 

315 41219 

316 42773 

600 42773 

601 42773 

607 42773 

610 42773 


640 42773 

660 42773 

806 42300 

868 44177 

884 44177 

890 44177 

22  CFR 

51 44777 

514 42233 

23  CFR 

Proposed  Rules: 

1331 44415 

24  CFR 

201 44360 

202 44360 

203 44360 

Proposed  Rules: 

5 41754 

200 41754 

207 41754 

236 41754 

266 41754 

880 41754 

881 41754 

882 41754 

883 41754 

884 41754 

886 41754 

891 41754 

965 41754 

982 41754 

983 41754 

25  CFR 

518 41960 

Proposed  Rules: 

542 42940 

26  CFR 

1 41420,  43303,  44387 

20 44391 

301 44777 

602 44391 ,  44777 

Proposed  Rules: 

1  41754,  43353,  43354, 

44181,44416,45019 

53 41486 

301 41486,  43354 

27  CFR 

4 44779 

19 44779 

24 44779 

55 44999 

194 44779 

250 44779 

251 44779 

Proposed  Rules: 

4 „...44819 

19 44819 

24 44819 

194 44819 

250 44819 

251 44819 

28  CFR 

Proposed  Rules: 

25 43893 

29  CFR 

1208 44394 

4044 43623 


Proposed  Rules: 

1915 41755 

1926 43452 

30  CFR 

250 42699,43876 

253 42699,43624 

917 41423 

924 43305 

936 42574 

Proposed  Rules: 

72 41755 

75 ; 41755 

901 45192 

902 42774 

904 41506 

924 44192 

938 45199 

31  CFR 

285 44986 

Proposed  Rules: 

285 41687,44991 

32  CFR 

83 43624 

84 43624 

706 44784 

1903 44785 

33  CFR 

100 41718.  42579,  43321, 

45171 

117 41720,  43080,  43322 

160 44114 

165 42233,45171 

Proposed  Rules: 

117 43080 

165 42304 

34  CFR 

Proposed  Rules: 

303 43866 

36  CFR 

Proposed  Rules: 

242 43990 

1254 42776 

1281 45203 

38  CFR 

3 45004 

39  CFR 

20 41427,44789 

40  CFR 

9 44131 

52 43449.  43624,  43627. 

43881,  43884.  44132.  44397, 

44399,44792,45172 

62 41325,  41427,  42235, 

42719.  42721,  42724,  42726, 
43080 

63 42238,  44135,  45007 

80 43046 

81 42489,44143 

82 41625,42728 

123 45114 

136 44146 

141 43834,  44512 

142 43834,  44512 

148 42110,42580 

159 41192 

180 41720,  41727.  42240, 


Federal  Register/Vol.  63,  No.  164 /Tuesday,  August  25,  1998/Reader  Aids 


111 


42246,  42248,  42249,  43080, 
43085,  43629,  44146,  45176 

185 42249 

261 42110,42190 

266 42110 

268 42110,42580 

271  42110,42580,44152, 

44795 

302 42110 

430 42238 

501 45114 

721 44562 

745 41430 

Proposed  Rules: 

Ch.  VII 45298 

Ch.  1700 45298 

51 45032 

52 41220,  41221,  41756, 

42308,  42782,  42783,  42784, 
42786,  43127,  43654,  43897, 
44192,  44208,  4421 1 ,  44213, 
44417,  44820,  44822,  45032 
55 41991 

62 41508,  42310,  45208 

63 41508,45036 

72 41357.45037 

73 41357.45037 

76 45032 

81 44214 

82 41652,42791 

96 45032 

141 44214 

261 41991,43361 

268 41536 

271 44218 

300 43898,  43900,  44218 

41  CFR 

101 41420.  43638 

Proposed  Rule*: 

101-47 42310.42792 

42  CFR 

1008 43449 

Proposed  Rules: 

Ch.  IV 42796 

413 42797 

416 43655 

488 43655 

44  CFR 

64 42257.42259 

65 42249 

67 42264 


Proposed  Rules: 

67 42311 

45  CFR 

233 42270 

302 44795 

304 44795 

307 44401 .  44795 

1602 41193 

Proposed  Rules: 

142 43242 

46  CFR 

8 44346 

72 44161 

Proposed  Rules: 

514 42801 

47  CFR 

Ch.  1 42275 

0 44161 

1  41433,42734.42735 

2 42276 

15 42276 

20 43033 

22 41201 

24 41201 

26 41201 

27 41201 

36 42753 

51 45134 

54 42753.43088 

64 43033.45134 

68 45134 

69 42753.43088 

73 41735.  42281.  43098, 

441 70,  44583,  44584,  4501 1 , 
45012,45182,  45183 

90 41201,44585 

97 41201.42276 

Proposed  Rules: 

1 41538 

2 44597 

20 43026 

25 44597 

27 44822 

32 45208 

36 45038 

41 41757 

43 41538,  44220.  44224 

51 45140 

54 44599.  45038 

63 41538 

64 43026.  44224,  45140, 


45208 

68 45140 

69 45038 

73 41765,  41766.  42802. 

43656.  44600.  44601.  45213 

74 42802 

76 42330 

97 44597 

48  CFR 

205 : 41972 

206 41972 

217 41972 

219 41972 

225 41972,  43887,  43889 

226 41972 

236 41972 

242 43449 

246 43890 

252 41972.43887 

253 41972,43889 

1511 41450 

1515 41450 

1552 41450 

1609 42584 

1801 44408 

1802 44408 

1803 44408 

1804 44408 

1805 43099,44408 

1814 44408 

1815 44408 

1816 44408 

1817 44408 

1819 44409 

1822 43099 

1832 44408 

1834 44408 

1835 44408 

1836 44170 

1842 42756,44408 

1844 43099,  44408 

1852 44170,  44408 

1853 42756,44408 

1871 44408 

1872 44408 

Proposed  Rules: 

15 45112 

31  43127,  43238,  43239 

37 45112 

48 43236 

52 43236 

1327 43362 

1852 43362 


49  CFR 

555 44171 

564 42586 

571  41451,  42582,  42586 

572 41466 

594 45183 

Proposed  Rules: 

171 44312,  44601 

172 44312 

173 44312 

174 44312 

175 44312 

176 44312 

177 44312,  44601 

178 44312,  44601 

180 44312,  44601 

375 43128 

377 43128 

390 41766 

391 41766,  41769 

392 41756 

393 41756 

395 41766 

396 41766 

571 41222,  42348 

575 41538 

50  CFR 

17 42757,  43100,  44587 

227 42586 

285 43116,  44173 

622 : 45186 

630 41205 

648 42587 

654 44595 

660 42762.  43324,  44409 

678 41736 

679 42281,  44595 

Proposed  Rules: 

17 41624.  43100,  43362. 

43363,  43901,  44417 

20 41925,  43854.  45350 

21 44229 

100 43990 

216 45213 

229 42803 

600 41995 

622 43656 

630 44602 

648 43364,  44231 

660 45217 

679 41782 


IV 
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REMINDERS 

The  rtems  in  this  list  were 
editorially  comptled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  25, 
1998 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Caribbean.  Gult,  arxJ  South 
Atlantic  fisheries — 
Gulf  of  Mexico  arxj  South 
Atlantic  coastal 
migratory  pelagic 
resources;  putHished  8- 
25-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Oregon;  published  6-26-98 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Zinc  phosp>hlde:  published 
8-25-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas; 
published  7-21-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Onions  grown  in — 
Idaho  arxJ  Oregon; 
comments  due  by  8-31- 
98;  published  7-2-98 
Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 

Florida;  comments  due  by 
8-31-98;  published  8-11- 
98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 

domestic: 

Fire  ant,  imported; 
comments  due  by  8-31- 
98;  published  7-2-98 


AGRICULTURE 
DEPARTMENT 

Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Price  support  levels — 
Peanuts;  cleaning  arid 
reinspection;  comments 
due  by  9-4-98; 
published  8-5-98 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Telecommunications  standards 
and  specifications: 
Materials,  equipment,  and 
construction — 
Special  equipment 
specifications; 
comments  due  by  9-4- 
98;  put)lished  7-6-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Atlantic  swordfish; 

comments  due  by  9-1-98; 

published  8-20-98 

Nortfieastem  United  States 
fisheries — 

Scallop;  comments  due  by 
8-31-98;  put>lished  6-30- 
98 
West  Coast  States  and 
Western  Pacific 
fisheries — 
Precious  corals; 
comments  due  by  9-4- 
98;  published  7-21-98 
Marine  mammals: 
Incidental  talking — 
Rocket  launches; 
comments  due  by  9-4- 
98;  published  7-21-98 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Small/disadvantaged 
business;  comments  due 
by  8-31-98;  published  6- 
30-98 

Federal  Acquisition  Regulation 
(FAR): 

Electronic  funds  transfer; 
comments  due  by  9-4-98; 
published  7-6-98 

Federal  procurement; 
affirmative  action  reform; 
comments  due  by  8-31- 
98;  put)lished  7-1-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 

Stratospheric  ozone 
protection — 

Montreal  Protocol,  U.S. 
obligations;  production 
and  consumption 
controls;  comments  due 


by  9-3-98;  published  8- 
4-98 
Montreal  Protocol,  U.S. 
ot>ligations;  production 
and  consumption 
controls;  comments  due 
by  9-3-98;  putilished  8- 
4-98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

New  York;  comments  due 
by  9-3-98;  published  8-4- 
98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
8-31-98;  published  7-31- 
98 
Clean  Air  Act: 
Acid  rain  program — 
Permits  arxj  sulfur  dioxide 
allowance  system; 
revisions;  comments 
due  by  9-2-98; 
put)lished  8-3-98 
Hazardous  waste: 
State  underground  storage 
tank  program  approvals — 
Virginia;  comments  due 
by  9-4-98;  published  7- 
30-98 
Pestkjides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Pyriproxyfen  (2-[l-methyl-2- 
(4- 

phenoxyphenoxy)ethoxy] 
7pyridine;  comn>ents  due 
by  9-4-98;  put)lished  7-6- 
98 
Sodium  chlorate;  comments 
due  by  8-31-98;  put)lished 
7-1-98 
Superfurxj  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update:  comments  due 
by  8-31-98;  published 
7-30-98 
National  priorities  list 
update;  comments  due 
by  8-31-98;  published 
7-30-98 
Toxic  sut)stances: 
Lead-based  paint  activities; 
grant  provision 
amendment;  comments 
due  by  9-3-98;  published 
8-4-98 
Lea&based  paint; 
identification  of  dangerous 
levels  of  lead;  comments 
due  by  9-1-98;  put)lished 
6-3-98 

EXPORT-IMPORT  BANK 

Freedom  of  Information  Act 
and  Privacy  Act; 


implementation;  comments 
due  by  9-3-98;  published  8- 
4-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Telegraph  and  telephone 
franks;  1998  biennial 
regulatory  review; 
comments  due  by  8-31- 
98;  put>lished  8-5-98 
Radio  stations;  tabie  of 
assignments: 

Alat)ama  et  al.;  comments 
due  by  8-31-98;  put>lished 
7-20-98 

Guam;  comments  due  by  8- 
31-98;  published  7-20-98 

Kentucky;  comments  due  by 
8-31-98;  published  7-20- 
98 

Mk:higan;  comments  due  by 
8-31-98;  published  7-20- 
98 

Morrtana;  comments  due  by 

8-31-98;  published  7-20- 

98 
Netxaska;  comments  due  by 

8-31-98;  published  7-20- 

98 

Nevada;  comments  due  t>y 
8-31-98;  published  7-20- 
98 

Wyoming;  comments  due  by 
8-31-98;  published  7-20- 
98 

GENERAL  SERVICES 
ADMINISTRATION 

Acquisition  regulations: 
Smail/disadvantaged 
business;  comments  due 
by  8-31-98;  published  6- 
30-98 
Federal  Acquisition  Regulation 
(FAR): 

Electronk:  funds  transfer 
comnnerTts  due  by  9-4-98; 
put}lished  7-6-98 

Federal  procurement; 
affirmative  action  reform; 
comments  due  by  8-31- 
98;  published  7-1-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 
Head  Start  Program: 

Head  start  grantees  and 
current  or  prospective 
delegate  agencies;  appeal 
proc  edures;  comments 
due  by  8-31-98;  published 
6-30-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Administrative  practice  and 
procedure: 
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Internal  review  of  agency 
decisions;  comments  due 
t>y  8-31-98;  put>lished  6- 
16-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  resources  development 

Organ  procurement  and 
transplantation  network; 
operation  and 
performance  goals; 
comments  due  by  8-31- 
98;  pii)lished  7-1-98 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Coal  arxJ  metal  and  nonmetal 
mine  safety  and  health: 
Surface  haulage  equipment; 
safety  standards; 
comnwnts  due  by  8-31- 
98;  published  7-30-98 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Safety  and  health  standards: 
Cotton  dust  starKJard; 
meeting;  comments  due 
by  8-31-98;  published  5- 
23-98 
Grain  harvjling  facilities 
starxJard;  comments  due 
by  8-31-98;  published  6- 
23-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations:- 

Small/disadvantaged 

business;  comments  due 

by  8-31-98;  published  &- 

30-98 
Federal  Acquisition  Regulation 
(FAR): 
Electronic  funds  transfer; 

comments  due  by  9-4-98; 

published  7-6-98 
Federal  procurement; 

affirmative  action  reform; 

comments  due  by  8-31- 

98;  published  7-1-98 

PRESIDIO  TRUST 

Interim  management  of 
Presidio;  general  provisions, 


etc.;  comments  due  by  8- 
31-98;  published  6-30-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Florida;  comments  due  by 
8-31-98;  published  6-30- 
98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and  flight 
rules,  etc.: 

Albuquerque,  NM;  Kodak 
International  Balloon 
Fiesta;  comments  due  by 
8-31-98;  published  7-15- 
98 
Airworthiness  directives: 
de  Havilland;  comnwnts  due 
by  8-31-98;  published  7- 
31-98 
Airtxjs;  conriments  due  by  8- 

31-98;  published  7-31-98 
Bell  Helicopter  Textron,  Inc.; 
comments  due  by  9-4-98; 
putjilshed  7-6-98 
Boeing;  comments  due  by 

8-31-98;  published  7-2-98 
British  Aerospace; 
comments  due  by  8-31- 
98;  published  7-31-98 
Domier;  comments  due  by 
8-31-98;  published  7-31- 
98 
First  Technology  Fire  & 
Safety  Ltd.;  comments 
due  by  8-31-98;  published 
7-1-98 
Israel  Aircraft  Industries, 
Ltd.;  comments  due  by  9- 
4-98;  published  8-5-98 
Pilatus  Aircraft  Ltd.; 
comments  due  by  9-4-98; 
putjiished  7-31-98 
Class  E  airspace;  comments 
due  by  9-3-98;  published  7- 
24-98 
VOR  Federal  airways; 
comments  due  by  8-31-98; 
put)lished  7-30-98 
TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 
Vessel  financing  assistarx^: 


Obligation  guarantees;  Trtle 
XI  program- 
Vessel  construction  arxJ 

shipyard  modernizabon; 

closing  docun')entat)on 

arxl  application; 

comnnents  due  by  8-31- 

98;  published  7-30-98 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
starxJards: 

Occupant  crash  protection — 
Air  bag  orvoff  sv«tch 
location  in  new 
vehicles;  comments  due 
by  9-3-98;  published  7- 
20-98 
Transmission  shift  lever 
sequerx^  requirements  for 
vehicles  without 
conventional  mechanical 
transrrMssion  shift  levers; 
comments  due  by  9-2-98; 
put)lished  6-4-98 
TREASURY  DEPARTMENT 
Customs  Service 
Vessels  in  foreign  and 
domestic  trades: 
Boarding  vessels,  etc.; 
comments  due  by  9-4-98; 
putjiished  7-6-98 

TREASURY  DEPARTMENT 
Fiscal  Service 

Financial  management 
services: 
Federal  claims  collection; 

tax  refurxj  offset; 

comments  due  by  9-3-98; 

published  8-4-98 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  whtch 
have  become  Federal  laws.  It 
may  be  used  in  conjurx^tion 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
availat>le  online  at  httpJI 
www.nara.gov/fedreg. 


The  text  of  laws  is  not 
put}lished  in  the  Federal 
Register  but  may  t>e  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
SuperxTterxlent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-612-1808).  The 
text  will  also  t>e  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo  .gov/su_docs/ . 
Some  laws  may  not  yet  be 
availat>le. 

H.R.  3824/P.L.  105-234 

Amending  the  Fastener 
Quality  Act  to  exerrpt  from  its 
coverage  certain  fasteners 
approved  by  the  Federal 
Aviation  Administration  for  use 
in  aircraft.  (Aug.  14,  1998; 
112  Stat.  1536) 

S.J.  Res.  54/P.L.  105-235 

Finding  ttie  Government  of 
Iraq  in  unacceptat)le  and 
material  txeach  of  its 
intemattonal  ottligations.  (Aug. 
14,  1998;  112  Stat.  1538) 

Last  List  August  17,  199B 

Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
rx)tificabon  service  of  newly 
erected  putilic  laws.  To  " 

subscribe,  send  E-mail  to 
llstproc@luclcy.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 
Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  spiecific  inquiries  sent  to 
this  address. 


Would  you  like 
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if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  tf)e  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  ttie  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  index 

The  index,  covering  tt>e  contents  of  ttie 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  urxjer  tfie  names  of  the  Issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$25  per  year 
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Charge  your  order. 

It's  Easy! 
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Phone  your  orders  (202)  512-1800 
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Federal  Register  Index  (FRSU)  $25  per  year. 
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Briefings  on  how  to  use  the  Federal  Register 

For  information  on  briefings  in  Washington.  DC,  and  New 
York  City,  see  announcement  on  the  inside  cover  of  this 
issue. 


Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Government  Printing  Office  at; 

http://www.acccss.gpo.gov  naraindex.html 

For  additional  information  on  GPO  Access  prcxlucts. 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Supp)ort  Team  via: 

•     Phone  toll-free:  1-888-293-6498 
■*•     Email:  gpoaccess@gpo.gov 


Attention:  Federal  Agencies 

Plain  Language  Tools  Are  Now  Available 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
President's  Memoraixlum  of  June  1.  1998 — Plain  Language 
in  Government  Writing  (63  FR  31883.  June  10,  1998).  Our 
address  is:  http;.'/www. nara.gov/fedreg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  ""Wriling  User-Fnendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (SPR) 
Website  at:  http:  /www. plainlanguage.gov 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1655 

Thrift  Savings  Plan  Loans 

AGENCY:  Federal  Retirement  Thrift 
Investment  Board. 
ACTION:  Final  rule. 

summary:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  adopting  as  final  an 
amendment  to  the  Board's  Thrift 
Savings  Plan  (TSP)  loan  regulations 
without  change.  The  amendment  affects 
participants  who  are  alleged  to  have 
submitted  false  information  in  support 
of  their  request  for  a  TSP  loan. 
DATES:  This  final  rule  is  effective  August 
26. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  S.  Woodruff,  Federal 
Retirement  Thrift  Investment  Board, 
1250  H  Street,  NW,  Washington,  DC 
20005;  (202)  942-1661. 
SUPPLEMENTARY  INFORMATION:  The  Board 
administers  the  Thrift  Savings  Plan 
(TSP),  a  defined  contribution  plan  for 
Federal  employees  estabUshed  by  the 
Federal  Employees'  Retirement  System 
Act  of  1986,  Pub.  L.  9»-335,  100  Stat 
514,  codified,  as  amended,  largely  at  5 
U.S.C.  8401-8479. 

On  April  14.  1997,  the  Board 
published  a  final  rule  governing  TSP 
loans  in  the  Federal  Register  (62  FR 
18019).  On  June  1,  1998,  the  Board 
published  a  proposed  rule  with  request 
for  comments  in  the  Federal  Register 
(63  FR  29674)  which  amended  the  final 
loan  regulations  by  adding  paragraph  (f) 
to  §  1655.18.  The  amendment  provides 
that,  if  the  Board  receives  a  written 
allegation  from  the  spouse  stating  that  a 
participant  misrepresented  his/her 
marital  status  or  Uie  address  of  the 
spouse  of  a  CSRS  participant,  or  that  the 
participant  submitted  a  Loan 
Agreement/Promissory  Note  with  a 


forged  signature  of  the  spouse  of  a  FERS 
participant,  the  Board  will  give  the 
participant  an  opportunity  to  repay  the 
loan  within  a  60-day  period.  If  the 
participant  does  not  repay  the  loan  in 
full  within  the  60  days  provided,  the 
Board  will  conduct  an  investigation  into 
the  allegation.  Where  the  Board  finds 
evidence  to  suggest  that  the  participant 
submitted  false  information,  it  will  refer 
the  case  to  the  Department  of  Justice  for 
criminal  prosecution  and,  where  the 
participant  is  still  employed,  to  the 
Inspector  General  or  other  appropriate 
authority  in  the  participant's  employing 
agency  for  administrative  action. 

Regulatory  Flexibility  Act 

I  certify  that  this  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  It 
will  only  affect  TSP  participants. 

FaperwM'k  Reductimi  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Unfunded  Mandates  Reform  Act  of 
1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995,  section  201,  Pub.L. 
104-4,  109  Stat.  48,  64,  the  effect  of 
these  regulations  on  State,  local,  and 
tribal  governments  and  on  the  private 
sector  has  been  assessed.  This 
regulation  will  not  compel  the 
expenditure  in  any  one  year  of  $100 
million  or  more  by  any  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector.  Therefore,  a 
statement  under  section  202.  109  Stat. 
48,  64-65,  is  not  required. 

Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  the  Board 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  rule  in  today's 
Federal  Register.  This  rule  is  not  a 
major  rule  as  defined  at  5  U.S.C.  804(2). 

List  of  Subjects  in  5  CFR  Part  1655 

Credit,  Government  employees, 
Pensions,  Retirement. 


Federal  Retirement  Thrift  Investment  Board. 
Roger  W.  Mehle, 
Executive  Director. 

For  the  reasons  set  forth  in  the 
preamble,  part  1655  of  chapter  VI  of  title 
5  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1655— LOAN  PROGRAMS 

1.  The  authority  citation  for  part  1655 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8433(g)  and  8474. 

2.  Section  1655.18  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§  1 655. 1 8    Spousal  rights. 

***** 

(f)(1)  By  signing  the  Loan  Application 
and  the  Loan  Agreement/Promissory 
Note,  the  participant  represents  that  all 
information  provided  to  the  TSP  during 
the  loan  process  is  true  and  correct, 
including  statements  concerning  the 
peirticipant's  marital  status  and  spouse's 
address  at  the  time  the  application  is 
filed  and  documentation  that  the 
current  spouse  has  consented  to  the 
loan. 

(2)  If  the  Board  receives  a  vkrritten 
allegation  from  the  spouse  that  the 
participant  may  have  misrepresented 
his/her  marital  status  or  the  spouse's 
address  (in  the  case  of  a  CSRS 
participant),  or  that  the  signature  of  the 
spouse  of  a  FERS  participant  was 
forged,  the  Board  will  submit  the 
questioned  document  to  the  spouse  and 
request  that  he  or  she  state  in  writing 
that  the  information  is  false  or  that  the 
Sf>ouse's  signature  has  been  forged.  In 
the  event  of  an  alleged  forgery,  the 
Board  will  also  request  the  spouse  to 
provide  at  least  three  signature  samples. 

(3)  If  the  spouse  affirms  the  allegation 
in  accordance  with  the  procedure  set 
forth  in  paragraph  (f)(2)  of  this  section 
and  the  loan  has  tieen  disbursed,  the 
Board  will  give  the  participant  an 
opportunity  to  repay,  within  60  days, 
the  unpaid  loan  principal,  plus  unpaid 
interest.  If  the  loan  is  repaid,  the  Board 
will  not  investigate  the  spouse's 
allegation. 

(4)  Paragraph  (f)(3)  of  this  section  will 
not  apply  where  the  participant  has 
received  a  final  divorce  decree  before 
the  funds  are  received  by  tlie  Thrift 
Savings  Plan. 

(5)  If  the  unpaid  loan  principal,  plus 
unpaid  interest,  is  not  repaid  to  the  Plan 
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in  full  within  the  time  period  provided 
in  paragraph  (f)(3)  of  this  section,  the 
Board  will  conduct  an  investigation  into 
the  allegation.  If  the  participant  has 
received  a  final  divorce  decree  before 
the  funds  are  received  by  the  Thrift 
Savings  Plan,  the  Board  will  begin  its 
investigation  immediately. 

(6)  If,  during  its  investigation,  the 
Board  finds  evidence  to  suggest  that  the 
participant  misrepresented  his/her 
marital  status  or  spouse's  address  (in  the 
case  of  a  CSRS  participant),  or 
submitted  the  Loan  Agreement/ 
Promissory  Note  with  a  forged 
signature,  the  Board  will  refer  the  case 
to  the  Department  of  Justice  for  criminal 
prosecution  and,  if  the  participant  is 
still  employed,  to  the  Inspector  General 
or  other  appropriate  authority  in  the 
participant's  employing  agency  for 
administrative  action. 

(7)  Upon  receipt  of  an  allegation 
described  in  paragraph  (f)(2)  of  this 
section,  the  participant's  account  will  be 
frozen  and  no  withdrawal  or  loan  will 
be  permitted  until  after: 

(i)  30  days  have  elapsed  since  the 
participant's  spouse  was  sent  a  copy  of 
the  questioned  document  and  no 
written  affirmation  of  the  alleged  false 
information  or  forgery  (together  with 
signature  samples  in  the  case  of  an 
alleged  forgery)  has  been  received  by  the 
Board; 

(ii)  The  loan  is  repaid  pursuant  to 
paragraph  (f)(3)  of  this  section; 

(iii)  The  Executive  Director  concludes 
that  the  Board's  investigation  did  not 
yield  persuasive  evidence  that  supports 
the  spouse's  allegation; 

(iv)  The  Executive  Director  has  been 
assured  in  writing  by  the  spouse  that 
any  future  request  for  a  loan  or 
withdrawal  comports  with  the 
applicable  requirement  of  notice  or 
consent;  or 

(v)  The  participant  is  divorced. 

[FR  Doc.  98-22806  Filed  8-25-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  97-056-16] 

Mediterranean  Fruit  Fly;  Removal  of 
Quarantined  Area 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 


SUMMARY:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
removing  the  quarantined  area  in  Dade 
County,  PL,  from  the  list  of  quarantined 
areas.  The  quarantine  was  necessary  to 
prevent  the  spread  of  Medfly  to 
noninfested  areas  of  the  United  States. 
We  have  determined  that  the 
Mediterranean  fruit  fly  has  been 
eradicated  from  this  area  and  that 
restrictions  on  the  intrastate  and 
interstate  movement  of  regulated 
articles  from  this  area  are  no  longer 
necessary.  This  action  relieves 
unnecessary  restrictions  on  the 
intrastate  and  interstate  movement  of 
regulated  articles  from  this  area. 
DATES:  Interim  rule  effective  August  24, 
1998.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  26,  1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-056-16,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-056-16.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington.  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Programs, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236,  (301)  734- 
8247;  or  e-mail: 
mstefan@aphis.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Mediterranean  fruit  fly,  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

The  Mediterranean  fruit  fly 
regulations  (contained  in  7  CFR  301.78 
through  301.78-10  and  referred  to 
below  as  the  regulations)  restrict  the 
movement  of  regulated  articles  from 
quarantined  areas  to  prevent  the  spread 
of  Medfly  to  noninfested  areas  of  the 
United  States.  Since  an  initial  finding  of 
Medfly  infestation  in  a  portion  of  Dade 


County,  FL,  in  April  1998.  the 
quarantined  areas  in  Florida  have 
included  portions  of  Dade.  Highlands, 
Lake,  Manatee,  and  Marion  Counties. 

In  an  interim  rule  effective  on  April 
17,  1998,  and  published  in  the  Federal 
Register  on  April  23,  1998  (63  FR 
20053-20054.  Docket  No.  98-046-1),  we 
added  a  portion  of  Dade  County,  FL.  to 
the  list  of  quarantined  areas  and 
restricted  the  intrastate  and  interstate 
movement  of  regulated  articles  from  the 
quarantined  area.  In  a  second  interim 
rule  effective  on  May  5,  1998,  and 
published  in  the  Federal  Register  on 
May  11,  1998  (63  FR  25748-25750, 
Docket  No.  97-056-11),  we  expanded 
the  quarantined  area  in  Dade  County. 
FL.  In  a  third  interim  rule  effective  May 
13,  1998,  and  pubUshed  in  the  Federal 
Register  on  May  19,  1998  (63  FR  27439- 
27440,  Docket  No.  97-056-12),  we 
added  a  portion  of  Lake  and  Marion 
Counties,  FL,  to  the  list  of  quarantined 
areas  and  restricted  the  intrastate  and 
interstate  movement  of  regulated 
articles  from  the  quarantined  area.  In  a 
fourth  interim  rule  effective  on  June  5. 
1998,  and  published  in  the  Federal 
Register  on  June  11,  1998  (63  FR  3 1887- 
31888,  Docket  No.  97-056-13),  we 
added  a  portion  of  Manatee  County,  FL, 
to  the  list  of  quarantined  areas  and 
restricted  the  intrastate  and  interstate 
movement  of  regulated  articles  from  the 
quarantined  area.  In  a  fifth  interim  rule 
effective  August  7.  1998,  and  published 
in  the  Federal  Register  on  August  13. 
1998  (63  FR  43287-43289,  Docket  No. 
97-056-15),  we  added  a  portion  of 
Highlands  County,  FL,  to  the  list  of 
quarantined  areas  and  restricted  the 
intrastate  and  interstate  movement  of 
regulated  articles  from  the  quarantined 
area. 

We  have  determined,  based  on 
trapping  surveys  conducted  by  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  and  Florida  State  and 
county  agency  inspectors,  that  the 
Medfly  has  been  eradicated  from  the 
quarantined  area  in  a  portion  of  Dade 
County,  FL.  The  last  finding  of  Medfly 
thought  to  be  associated  with  the 
infestation  in  that  portion  of  Dade 
County.  FL,  was  April  2,  1998.  Since 
that  time,  no  evidence  of  infestation  has 
been  found  in  this  area.  We  are, 
therefore,  removing  that  portion  of  Dade 
County,  FL,  from  the  list  of  areas  in 
§  3  01. 78-3  (c)  quarantined  because  of  the 
Medfly.  Portions  of  Highlands  and 
Manatee  Counties  remain  quarantined. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
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prior  opportunity  for  public  comment. 
The  portion  of  Dade  County,  FL. 
affected  by  this  document  was 
quarantined  to  prevent  the  Medfly  from 
spreading  to  noninfested  areas  of  the 
United  States.  Because  the  Medfly  has 
been  eradicated  from  this  area,  and 
because  the  continued  quarantined 
status  of  that  portion  of  Dade  County, 
FL,  would  impose  urmecessary 
regulatory  restrictions  on  the  public, 
immediate  action  is  warranted  to  relieve 
restrictions. 

Because  prior  notice  euid  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
pubUc  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  this  action  effective  August  24, 
1998.  We  will  consider  comments  that 
are  received  within  60  days  of 
publication  of  this  rvde  in  the  Federal 
Register.  After  the  comment  period 
closes,  we  will  publish  another 
document  in  the  Federal  Register.  The 
document  will  include  a  discussion  of 
any  comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  wai  /ed  its  review  process  required 
by  Executive  Order  12866. 

This  interim  rule  amends  the  Medfly 
regulations  by  removing  a  portion  of 
Dade  County,  FL,  from  quarantine  for 
Medfly.  This  acUon  affects  the  intrastate 
and  interstate  movement  of  regulated 
articles  from  this  area.  We  estimate  that 
there  are  seven  entities  in  the 
quarantined  area  of  Dade  County,  FL, 
that  sell,  process,  handle,  or  move 
regulated  articles;  this  estimate  includes 
one  mobile  vendor  and  six  stores/ 
markets.  The  number  of  these  entities 
that  meet  the  U.S.  Small  Business 
Administration's  (SBA)  definition  of  a 
small  entity  is  unknown,  since  the 
information  needed  to  make  that 
determination  (i.e.,  each  entity's  gross 
receipts  or  number  of  employees)  is  not 
currently  available.  However,  it  is 
reasonable  to  assimie  that  most  of  the 
seven  entities  are  small  in  size,  since  the 
overwhelming  majority  of  businesses  in 
Florida,  as  well  as  the  rest  of  the  United 
States,  are  small  entities  by  SBA 
standards. 

The  effect  of  this  action  on  small 
entities  should  be  minimally  positive,  as 
they  will  no  longer  be  required  to  treat 
articles  to  be  moved  intrastate  and 
interstate  for  Medfly. 

Therefore,  termination  of  the 
quarantine  of  that  portion  of  Dade 


County,  FL,  should  have  a  minimal 
economic  effect  on  the  small  entities 
operating  in  this  area.  We  anticipate  that 
the  economic  impact  of  lifting  the 
quarantine,  though  positive,  will  be  no 
more  significant  than  was  the  minimal 
impact  of  its  imposition. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

list  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150bb,  150dd, 
150ee,  150ff,  161,  162,  and  164-167;  7  CFR 
2.22,2.80,  and  371.2(c). 

§301.78-3    [Amended] 

2.  hi  §  301.78-3,  paragraph  (c),  the 
entry  for  Florida  is  amended  by 
removing  the  entry  for  Dade  County. 

Done  in  Washington,  DC,  this  21st  day  of 
August  1998. 

Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[PR  Doc.  9&-22907  Filed  8-25-98;  8:45  am) 
BiLUNG  CODE  3410-34-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  20,  32,  35,  36,  and  39 
RIN  315a-AF46 

Minor  Corrections,  Clarifying  Changes, 
and  a  Minor  Policy  Change;  Delay  of 
Effective  Date 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule;  delay  of  effective 
date. 

summary:  This  document  delays  the 
effective  date  of  a  final  rule  that 
appeared  in  the  Federal  Register  on  July 
23,  1998  (63  FR  39477).  that  makes 
minor  corrections  and  clarifying 
changes  to  10  CFR  Part  20  and  conforms 
other  regulations  with  the  Commission's 
1991  revised  radiation  protection 
requirements.  In  addition,  the  final  rule 
includes  a  minor  policy  change  that 
raises  the  monitoring  criteria  for  minors 
from  0.05  rem  (0.5  mSv)  to  0.1  rem  (1 
mSv)  in  a  year  and  for  declared 
pregnant  women  from  0.05  rem  (.5  mSv) 
to  0.1  rem  (1  mSv)  during  their 
pregnancies. 

DATES:  This  document  is  effective  on 
August  21,  1998.  The  effective  date  of 
the  rule  published  at  63  FR  39477  is 
delayed  until  October  26.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jayne  M.  McCausland,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-6219. 

SUPPLEMENTARY  INFORMATION:  The 
Nuclear  Regulatory  Commission  (NRC) 
issued  a  final  rule  on  July  23,  1998  (63 
FR  39477)  that  presented  minor 
corrections,  clarifying  changes,  and  a 
minor  pohcy  change  to  10  CFR  Parts  20. 
32,  35,  36,  ajid  39.  The  effective  date 
noted  in  that  rule  was  August  24.  1998. 
A  request  was  made  by  industry  to 
delay  the  effective  date  to  allow 
sufficient  time  for  modification  of 
procedures  to  comply  with  the  new- 
requirements.  In  response  to  this 
request,  NRC  is  delaying  the  effective 
date  of  the  final  rule  to  October  26, 
1998. 

Dated  at  Rockville.  Maryland,  this  20th  day 
of  August,  1998. 

For  the  Nuclear  Regulatory  Commission. 
L.  Joseph  Callan, 
Executive  Director  for  Operations. 
[FR  Doc.  98-22862  Filed  8-21-93;  11:32  am] 
BILUNO  CODE  7590-01-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9a-AWP-12] 

Revocation  of  Class  D  and  E  Airspace; 
Crows  Landing,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  will  revoke  the 
Class  D  and  Class  E  airspace  at  Crows 
Landing  Airport,  Crows  Landing,  CA.  In 
1993  the  U.S.  Navy  transferred 
operation  of  Crows  Landing  Naval 
Auxiliary  Landing  Field  (NALF)  to  the 
National  Aeronautics  and  Space 
Administration  (NASA)  and  changed 
the  airport  name  to  NASA  Crows 
Landing.  In  1995  the  Airport  Traffic 
Control  Tower  (ATCT)  was 
decommissioned,  therefore  the  required 
criteria  for  Class  D  airspace  is  no  longer 
met.  The  removal  of  the  Class  D  airspace 
will  also  cause  the  removal  of  the  Class 
E  airspace  extensions  to  the  Class  D 
airspace. 

EFFECTIVE  DATE:  0901  UTC  December  3. 
1998.  Comment  date:  Comments  for 
inclusion  in  the  Rules  Docket  must  be 
received  on  or  before  September  25. 
1998. 

ADDRESSES:  Send  comments  on  the 
direct  final  rule  in  triplicate  to:  Federal 
Aviation  Administration.  Attn: 
Manager,  Airspace  Branch,  AVVP-520, 
Docket  No.  98-AWP-12,  Air  Traffic 
Division.  P.O.  Box  92007.  Worldway 
Postal  Center,  Los  Angeles,  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western-Pacific  Region. 
Federal  Aviation  Administration.  Room 
6007.  15000  Aviation  Boulevard. 
Lawndale.  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debra  Trindle,  Air  Traffic  Division, 
Airspace  Specialist,  AWP-520.10, 
Western-Pacific  Region.  Federal 
Aviation  Administration,  15000 
Aviation  Boulevard.  Lawndale, 
California  90261.  telephone  (310)  725- 
6613. 

SUPPLEMENTARY  INFORMATION:  The 
intended  effect  of  this  action  is  to 
remove  the  Class  D  and  Class  E  airspace 
areas  below  1200  feet  above  ground 


level  (AGL)  associated  with  Crows 
Landing  NALF  and  to  change  the  name 
to  NASA  Crows  Landing  Airport  in  the 
legal  description  of  the  controlled 
airspace.  The  controlled  airspace 
extending  upward  from  1200  feet  AGL 
will  remain  unchanged.  Class  D  airspace 
areas  are  published  in  Paragraph  5000 
and  Class  E  airspace  areas  are  published 
in  Paragraphs  6002.  6004  and  6005  of 
FAA  Order  7400.9D  dated  September 
10.  1997.  and  effective  September  16. 
1997.  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  D 
and  Class  E  airspace  designations  listed 
in  this  document  would  be 
subsequently  removed  from  this  Order, 
with  the  exception  of  the  Class  E 
airspace  designated  upward  from  1200 
feet  AGL. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  This 
action  removes  previously  designated 
controlled  airspace  associated  with 
Crows  Landing  NALF  and  changes  the 
name  to  NASA  Crows  Landing  Airport. 
The  intended  effect  of  this  action  is  to 
remove  controlled  airspace  where  no 
longer  required.  Unless  a  written 
adverse  or  negative  comment  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments, 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 


this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-AWP-12."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  emd 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current. 
Therefore,  this  regulation — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  a06(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997.  and  effective 
September  16.  1997.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWF  CA  E5    NASA  Crows  Landing.  CA 
(Revised] 

NASA  Crows  Landing,  CA 

(lat.  37°24'29"  N.  long.  121''06'34"  W) 

That  airspace  extending  upward  from 
1,200  feet  above  the  surface  bounded  on 
the  north  by  lat.  37''08'00"  N,  on  the  east 
by  the  west  edge  of  V-109,  on  the 
southwest  by  the  northeast  edge  of  V- 
107  and  on  the  west  by  long.  121''31'04" 
W. 


Paragraph  6004     Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D  or 
Class  E  surface  area. 


AWF  CA  E4    Crows  Landing  NALF,  CA 
(Removedl 


Paragraph  6002     Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


AWP  CA  E2    Crows  Landing  NALF,  CA 
(Removed] 

*         *         *  «         » 

Issued  in  Los  Angeles,  California,  on 
August  18,  1998. 
John  G.  Clancy. 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 

[FR  Doc.  98-22749  Filed  8-25-98;  8:45  am) 

BILUNQ  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGD01-98-127] 

RIN211S-AE46 

Special  Local  Regulation:  Fireworks 
Displays  Within  the  First  Coast  Guard 
District 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  implementation. 


SUMMARY:  This  document  provides 
notice  of  the  dates  and  times  of  the 
special  local  regulations  contained  in  33 
CFR  100.114.  Fireworks  Displays  within 
the  First  Coast  Guard  District.  All 
vessels  will  be  restricted  from  entering 
the  area  of  navigable  water  within  a  500- 
yard  radius  of  the  fireworks  launch 
platform  for  each  event  listed  in  the 
table  below.  Implementation  of  these 
regulations  is  necessary  to  control  vessel 
traffic  within  the  regulated  area  to 
ensure  the  safety  of  spectators. 
EFFECTIVE  DATE:  The  regulations  in  33 
CFR  100.114  are  effective  from  one  hour 
before  the  scheduled  start  of  the  event 
until  thirty  minutes  after  the  last 
firework  is  exploded  for  each  event 
listed  in  the  table  below.  The  events  are 
listed  chronologically  by  month  with 
their  corresponding  number  listed  in  the 
special  regulation.  33  CFR  100.114. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (osr).  First  Coast 
Guard  District,  Captain  John  Foster 
WiUiams  Federal  Building,  408  Atlantic 
Ave.,  Boston,  MA  02110-3350,  or  may 
be  hand  delivered  to  Room  734  at  the 
same  address  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
federal  holidays.  Comments  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Algernon  J. 
Keith,  Office  of  Search  and  Rescue 
branch.  First  Coast  Guard  District  at 
(617)  223^460. 

SUPPLEMENTARY  INFORMATION:  This 
notice  implements  the  special  local 
regulations  in  33  CFR  100.114  (62  FR 
30988;  June  6.  1997).  All  vessels  are 
prohibited  from  entering  a  500-yard 
radius  of  navigable  water  surrounding 
the  launch  platform  used  in  each 
fireworks  display  listed  below. 

Table  1 — Fireworks  Displays 

August 

5.  Summer  Music  Fireworks 

Date:  August  23.  1998 


Time:  8:30  p.m.  to  9:30  p.m. 
Location:  Niantic  River.  Harness  Park. 

Waterford.  CT. 
Lat:  41-17.35  N,  Long;  072°21.20  W 

(NAD  1983) 

10.  Norwich  Harbor  Day  Fireworks 

Date:  August  30.  1998 

Time:  8:30  p.m.  to  10  p.m. 

Location:  Norwich  Harbor,  off  American 

Wharf  Marina.  Norwich  CT. 
Lat:  40''31.16  N,  Long;  072°04.83  \V 

(NAD  1983) 

September 

2.  Taste  of  Italy 

Date:  September  12,  1998 

Time:  8:30  p.m.  to  10  p.m. 

Location:  Norwich  Harbor,  off  Norwich 

Marina,  Norwich,  CT 
Lat:  40°59.5  N,  Long:  072°06.5  W  (NAD 

1983) 

Dated:  August  11.  1998. 
Robert  F.  Duncan, 

Captain,  U.S.  Coast  Guard  Acting 
Commander,  First  Coast  Guard  District. 
(FR  Doc.  98-22921  Filed  8-25-98.  8:45  ami 

BILUNG  CODE  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD01-9a-124] 

RIN2115-AE47 

Drawbridge  Operation  Regulations: 
Lake  Champlain,  VT 

AGENCY:  Coast  Guard,  DOT 

ACTION:  Notice  of  temporary  deviation 
from  regulations. 

SUMMARY:  Notice  is  hearby  given  that 
the  District  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operating 
regulations  fisted  at  33  CFR  117.993, 
governing  the  operation  of  the  US2 
Bridge  mile  91.8,  between  South  Hero 
Island  and  North  Hero  Island,  across 
Lake  Champlain,  in  Vermont.  The 
deviation  period  will  be  from  August 
17,  1998  to  October  15,  1998.  This 
deviation  will  allow  the  Vermont 
Agency  of  Transportation  (VAT)  to  not 
open  the  bridge  for  vessel  traffic  after  5 
p.m.  Monday  through  Thursday  nights, 
during  the  deviation  period.  The 
purpose  of  the  early  closure  is  to 
provide  an  uninterrupted  maintenance 
period  during  daylight  hours. 
DATES:  This  deviation  is  effective  from 
August  17,  1998  to  October  15,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Mr.  John  McDonald.  Project  Officer  at 
(617)  223-8364. 

SUPPLEMENTARY  INFORMATION:  The 
Vennont  Agency  of  Transportation 
requested  a  temporary  deviation  from 
the  operating  regulations  at  33  CFR 
117.993  governing  the  US2  Bridge 
between  South  Hero  Island  and  North 
Hero  Island  across  Lake  Champlain.  in 
Vermont,  to  paint  the  draw  spans  of  the 
bridge. 

This  deviation  to  the  operating 
regulations  will  allow  the  US2  Bridge  to 
not  open  for  vessel  traffic  after  5  p.m.. 
Monday  through  Thursday,  from  August 
17.  1998  through  October  15,  1998.  The 
bridge  will  operate  on  the  normal 
operating  schedule  Friday  through 
Sunday  each  week  and  on  Lat)or  Day, 
Monday,  September  7,  1998.  Vessels 
that  can  pass  under  the  bridge  without 
an  opening  may  do  so  at  all  times.  This 
deviation  from  the  normal  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  August  12. 1998. 

Robert  F.  Duncan, 

Captain.  U.S.  Coast  Guard,  Acting 
Commander,  First  Coast  Guard  District. 

[FR  Doc.  98-22920  Filed  8-25-98;  8:45  am) 

BILUNG  CODE  4910-1>-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGDO5-98-017] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Anacostia  River,  Washington,  DC 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule;  extension 

of  effective  date. 

SUMMARY:  The  Coast  Guard  is  amending 
the  temporary  rule  currently  governing 
the  operation  of  the  Frederick  Douglass 
Memorial  (South  Capitol  Street)  bridge 
across  Anacostia  River  at  mile  1.2  in 
Washington,  D.C.  This  temporary  rule 
extends  the  authorization  to  keep  this 
bridge  closed  to  navigation  until 
November  23,  1998.  This  action  is 
necessary  to  complete  on-going 
extensive  mechanical  arid  electrical 
rehabilitation  and  maintain  the  bridge's 
operational  integrity. 
DATES:  This  temporary  final  rule  is 
effective  from  11:01  p.m.  August  31, 
1998  to  11  p.m.  on  November  23,  1998. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  office  of  the 
Commander  (Aowb),  Fifth  Coast  Guard 


District.  Federal  Building,  4th  Floor,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (757)  398-6222. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Deaton,  Bridge  Administrator,  Fifth 
Coast  Guard  District.  (757)  398-6222. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553.  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  £uid  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  The  Coast  Guard  was 
notified  of  the  extension  request  on  July 
17.  1998.  Subsequently,  publication  of  a 
notice  of  proposed  rulemaking  and 
delay  of  effective  date  would  be 
contrary  to  the  public  interest  because 
immediate  action  is  necessary  to 
address  the  bridge's  present  inability  to 
open  safely. 

Discussion  of  Regulation 

On  April  20, 1998,  the  Coast  Guard 
published  a  Temporary  Final  Rule 
entitled  "Drawbridge  Operation 
Regulations;  Anacostia  River, 
Washington,  DC"  in  the  Federal 
Register  (63  FR  19406).  That  regulation 
is  effective  from  April  2,  1998  to  11  p.m. 
on  August  31,  1998.  During  that  period, 
necessary  repairs  consisting  of  the 
mechanical  and  electrical  rehabilitation 
were  being  implemented  for  the 
modification  of  the  bridge's  svsdng  span. 
However,  during  removal  and 
disassembly  of  the  machinery,  serious 
flaws  and  defects  were  found  in  various 
gears  and  components  which  require 
additional  repair  or  replacement.  These 
gears  and  components  are  no  longer 
available  as  standard  equipment  and 
require  special  ordering.  A  report, 
prepared  by  the  contractor,  revealed  that 
the  swing  span  had  sustained  added 
deflection  or  bend.  This  added 
deflection  is  seriously  hampering  the 
operation  of  the  swing  span  and 
negatively  impacting  the  operation  of 
the  machinery.  The  evaluation  of  the 
deficiencies,  implementation  of 
corrective  measures,  and  unavailabiUty 
of  raw  materials  have  seriously 
disrupted  the  contractor's  ability  to 
meet  the  August  31,  1998  date  of 
completing  the  repairs  and  retiuTiing  to 
successful  operation  of  the  swing  span 
to  marine  traffic.  Therefore,  the  Coast 
Guard  is  extending  the  closure  period 
until  November  23,  1998  so  the  repairs 
can  be  completed. 

The  Coast  Guard  has  notified  the 
affected  users  of  the  waterway  of  this 
closure  extension.  The  U.S.  Navy 
indicated  that  it  will  not  be  affected  by 


the  extension.  The  Coast  Guard  also 
contacted  EPA's  Office  of  Water 
Programs  and  the  local  Coast  Guard  unit 
(USCG  Station  St.  Inigoes)  of  the 
bridge's  extended  inability  to  open  for 
vessels,  and  they  did  not  object. 
Additionally,  vessels  docked  at  a  nearby 
marina  can  clear  the  bridge's  vertical 
clearance  in  the  closed  position,  which 
is  42  feet  at  mean  high  water.  Therefore, 
vessels  are  not  expected  to  be  negatively 
impacted  by  this  temporary  rule. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  imder 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procediu'es  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procediuBS  of  DOT  is  tmnecessary. 
Due  to  the  small  number  of  requests  for 
openings,  the  notification  of  affected 
public  vessels  of  the  United  States,  and 
the  ability  of  vessels  at  the  nearby 
marina  to  clear  the  bridge's  closed- 
position  vertical  clearance,  the  impact 
on  routine  navigation  is  expected  to  be 
minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard 
must  consider  whether  this  temporary 
final  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

As  a  result  of  notifying  the  affected 
users  of  the  waterway  of  the  extension, 
the  limited  requests  for  vessel  openings 
and  the  ability  of  nearby  vessels  to  clear 
the  bridge's  closed-position  vertical 
clearance,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirement  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 
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Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
parayaph  (321(2)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  based  on 
the  fact  that  it  is  a  promulgation  of  the 
operating  regulations  for  a  drawbridge. 
A  Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

'    For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  117  as  follows: 

PART  117— [AMENDED] 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1,46;  33 
CFR  1.05-l(g);  Section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587.  106 
Stat.  5039. 

2.  Effective  11:01  p.m.  August  31, 
1998  through  November  23,  1998, 
Section  117.253  is  amended  by 
suspending  paragraph  (a)  and  adding 
paragraph  (c)  to  read  as  follows: 

§  11 7.253    AnacostJa  River. 


(c)  From  8  a.m.  on  March  11,  1998 
until  11  p.m.  on  November  23,  1998,  the 
draw  of  the  Frederick  Douglass 
Memorial  (South  Capitol  Street)  bridge 
need  not  be  opened  for  the  passage  of 
vessels. 

Dated:  August  14,  1998. 

Roger  T.  Ruff,  Jr., 

Vice  Admiral,  U.S.  Coast  Guard  Commander, 
Fifth  Coast  Guard  District. 

[FR  Doc.  98-22919  Filed  8-25-98;  8:45  am) 

BILLING  CODE  4910-15-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MD068-3027a;  FRL-6144-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Control  of  Volatile  Organic 
Compounds  From  Sources  That  Store 
and  Handle  Jet  Fuel 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maryland. 
This  revision  establishes  and  requires 
volatile  organic  compound  (VOC) 
emission  control  requirements  for 
sources  that  store  or  handle  jet  fuel.  The 
intended  effect  of  this  action  is  to 
approve  revisions  to  COMAR  26.11.13 
into  the  Maryland  SIP  in  accordance 
with  the  Clean  Air  Act. 
DATES:  This  final  rule  is  effective 
October  26.  1998  unless  within 
September  25,  1998,  adverse  or  critical 
comments  are  received.  If  EPA  receives 
such  comment.  EPA  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed  to 
David  L.  Arnold,  Chief,  Ozone  and 
Mobile  Sources  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency.  Region  III,  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hoiu-s  at  the  Air  Protection  Division. 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  IX;  20460;  and  the 
Maryland  Department  of  the 
Envirormient,  2500  Broening  Highway, 
Baltimore,  Maryland  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristeen  Gaffney  at  (215)  814-2092,  or 
by  e-mail  at 

gaffney.kristeen@epamail.epa.gov. 
While  information  may  be  requested  via 
e-mail,  comments  must  be  submitted  in 
writing  to  the  above  EPA  Region  III 
address. 

SUPPLEMENTARY  INFORMATION:  On  March 
31,  1998,  the  State  of  Maryland 
submitted  a  formal  revision  to  its  SIP, 
which  consists  of  amendments  to 
existing  state  regulation  COMAR 


26.11.13,  the  "Control  of  GasoUne  and 
Volatile  Organic  Compound  Storage  and 
Handling."  The  purpose  of  the 
amendments  to  COMAR  26.11.13  are  to 
establish  VOC  emission  control 
requirements  on  sources  that  store  and 
handle  jet  fuel.  This  revision  was 
submitted  to  satisfy  the  requirements  of 
sections  182  and  184  of  the  Clean  Air 
Act  to  implement  reasonably  available 
control  technology  (RACT)  on  major 
sources  of  VOCs. 

Sunmiary  of  the  SIP  Revision 

The  provisions  COMAR  26.  11.13  are 
the  control  requirements  of  VOC 
emissions  from  gasoline  and  VOC 
storage  tanks.  COMAR  26.  11.13  was 
amended  to  also  apply  to  any  source 
which  handles  or  stores  jet  fuel.  Sources 
handling  or  storing  jet  fuel  were  not 
previously  subject  to  regulation 
26.11.13.  Jet  fuel,  also  known  as  JP-4, 
has  similar  volatility  properties  as 
gasoline,  is  a  significant  source  of  VOC 
emissions  and  is  stored  and  used  at 
several  major  sources  in  Maryland.  The 
purpose  of  these  amended  revisions  is 
to  apply  controls  constituting  RACT  on 
sources  that  store  and  handle  jet  fuel. 

Formerly  COMAR  26.11.13  only 
applied  to  sources  that  stored  VOCs  or 
gasoline.  Gasoline  was  defined  in 
COMAR  26.11.13  under  section  .01. 
"Definitions",  as  "•   *    *  fuel  used  for 
internal  combustion  engines".  The 
amended  language  in  the  rule  consists 
entirely  of  a  change  to  the  definition  of 
gasoline  under  section  .01.  The 
definition  for  the  term  "gasoline"  found 
at  26.11.13.01  (B)(4)  has  been  revised  to 
read:  "Gasoline  means  a  petroleum 
distillate  or  alcohol,  or  their  mixtures, 
having  a  true  vapor  pressiu^  within  the 
range  of  1.5  to  11  pounds  per  square 
inch  absolute  (psia)  (10.3  to  75.6 
kilonewton/ square  meter)  that  is  used  as 
fuel  for  internal  combustion  engines  or 
aircraft."  This  is  the  only  provision  that 
was  changed  in  the  rule  in  the  March 
31,  1998  SIP  submittal. 

COMAR  26.11.13  appfies  statewide. 
All  provisions  of  Rule  26.11.13  related 
to  emission  control  requirements, 
monitoring,  compliance,  record- 
keeping, test  metJiods  now  apply  to 
sources  that  store  and  handle  jet  fuel.  A 
summary  of  these  provisions  follows: 

Requirements  for  large  dosed  top 
storage  tanks:  Tanks  must  be  equipped 
with  gas-tight  gauges  and  sampling 
devices  and  either:  an  internal  floating 
roof  with  a  primary  and  secondary  seal; 
a  pressure  tank  system  that  maintains 
pressure  at  all  times;  or  a  vapor  control 
system  to  collect  and  dispose  vapors. 
Seals  must  be  checked  and  maintained 
in  good  condition.  Visual  inspections  of 
the  internal  floating  roof  and  seals  must 
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be  performed  annually.  All  findings 
must  be  recorded.  The  Maryland 
Department  of  the  Environment  (MDE) 
shall  be  notified  of  any  internal  tank 
inspections  at  least  15  days  prior  to  the 
inspection. 

Requirements  for  large  open  top 
storage  tanks:  Open  top  tanks  are 
prohibited  for  gasoline  or  VOCs  with 
vapor  pressures  that  exceed  11  psia. 
Open  top  tanks  with  a  capacity  greater 
than  or  equal  to  40,000  gallons  must  be 
equipped  with  an  external  floating  roof 
with  a  primary  and  secondary  seal  and 
roof  drains.  Seals  must  be  checked  and 
maintained  in  good  condition. 
Semiannual  visual  inspections  of  the 
primary  and  secondary  seals  must  be 
performed.  The  total  secondary  seal  gap 
must  be  determined  annually.  All 
findings  must  be  recorded.  The  MDE 
shall  be  notified  of  any  tank  inspections 
at  least  15  days  prior  to  the  inspection. 
Records  of  all  inspections,  repairs  and 
the  average  monthly  storage  temperature 
eind  throughput  must  be  maintained  for 
two  years. 

Requirements  for  bulk  gasoline 
terminals:  The  loading  system  must  be 
equipped  with  a  vapor  control  system  to 
collect  and  control  at  least  90%  of 
vapors  from  the  loading  rack.  The  vapor 
control  system  and  the  gasoline  loading 
equipment  must  assure  that  the  gasoline 
tank  truck  pressure  does  not  exceed  18 
inches  of  water  and  vacuum  does  not 
exceed  6  inches  of  water.  The  vapor 
control  system  must  be  tested  every  5 
years,  between  May  and  September  for 
leak-tight  conditions.  MDE  must  be 
notified  in  advance  of  all  tests  and 
receive  a  copy  of  the  test  results. 

Requirements  for  bulk  gasoline  plants 
with  a  daily  throughput  of  greater  than 
or  equal  to  4,000  gallons:  The  loading 
rack  must  be  equipped  with  a  vapor 
balance  system  and  a  top  submerged  or 
bottom  loading  system.  The  vapor 
control  system  and  the  gasoline  loading 
equipment  must  assure  that  the  gasoline 
tank  truck  pressure  does  not  exceed  1 8 
inches  of  water  and  vacuum  does  not 
exceed  6  inches  of  water.  All  tank  truck 
loading  and  transfer  should  be  equipped 
with  a  vapor  balance  line. 

Requirements  for  small  storage  tanks: 
Small  storage  tanks  are  defined  as  those 
with  a  capacity  greater  than  or  equal  to 
2,000  gallons  but  less  than  or  equal  to 
40,000  gallons  built  before  May  8,  1991; 
or  with  a  capacity  greater  than  or  equal 
to  250  gallons  but  less  thein  or  equal  to 
40.000  gallons  built  after  May  8, 1991. 
Loading  systems  between  tanks  and 
tank  trucks  must  be  equipped  with  a 
vapor  balance  line. 

Requirements  for  gasoline  tank  trucks: 
Tank  trucks  must  be  certified  as  capable 
of  sustaining  a  pressure  change  of  not 


more  than  3  inches  of  water  in  five 
minutes  when  pressurized  to  a  gauge 
pressure  of  18  inches  of  water,  or 
evacuated  to  a  gauge  pressure  of  six 
inches  of  water.  Certification  tests  must 
be  performed  annually  and  any  repairs 
must  be  completed  and  retested  within 
15  days  of  the  original  test.  The 
certification  test  expiration  date  must  be 
displayed  on  all  gasoline  tank  trucks. 

General  standards:  A  person  may  not 
load  any  gasoline  or  VOC  with  a  total 
vapor  pressure  of  1.5  psia  or  greater  into 
any  truck  or  railroad  car  unless  the 
loading  connections  are  equipped  with 
leak-proof  fittings  that  close 
automatically  on  disconnection. 
Equipment  must  be  maintained  and 
operated  in  a  manner  to  prevent  liquid 
leaks  during  loading  or  unloading. 

EPA  has  determined  that  the  control 
requirements  of  COMAR  26.11.13 
constitutes  an  acceptable  level  of  RACT 
on  major  sources  that  store  and  handle 
jet  fuel,  a  known  VOC.  EPA  is  approving 
this  rule  without  prior  proposal  because 
the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication. 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This  rule 
vdll  be  effective  October  26.  1998 
without  further  notice  unless  by 
September  25.  1998,  adverse  or  critical 
comments  are  received.  If  EPA  receives 
such  comments,  then  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  and  informing  the  public  that  the 
rule  will  not  take  effect.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  rule.  Only  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  October  26, 
1998  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

Final  Action 

EPA  is  approving  the  revisions  to 
COMAR  26.11.13  submitted  by  the  State 
of  Maryland  on  March  31. 1998  as  a 
revision  to  the  Maryland  SIP. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 


relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Order  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review.  The  final 
rule  is  not  subject  to  E.O.  13045, 
entitled  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
E.O. 12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  goverrunent  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
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advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  to  approve  revisions  to 
COMAR  26.11.13  relating  to  RACT  for 
sources  that  store  and  handle  jet  fuel 
into  the  Maryland  SIP  must  be  filed  in 
the  United  States  Court  of  Appeals  for 
the  appropriate  circuit  by  October  26, 
1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
vdthin  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  5, 1998. 


Thomas  C.  Voltaggio, 

Acting  Regional  Administrator,  Region  III. 
40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  V — Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(130)  to  read  as 
follows: 

§  52. 1 070    Identification  of  plan. 

***** 

(c)*    *    * 

(130)  Revisions  to  the  Maryland  State 
Implementation  Plan  submitted  on 
March  31,  1998  by  the  Maryland 
Department  of  the  Environment. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  March  31,  1998  from  the 
Maryland  Department  of  the 
Envirorunent  transmitting  revisions  to 
Maryland's  air  quality  regulation 
COMAR  26.11.13,  pertaining  to  the 
control  of  VOC  emissions  from  sources 
that  store  and  handle  jet  fuel  adopted  by 
the  Secretary  of  the  Environment  on 
March  28,  1997  and  effective  August  11. 
1997. 

(B)  Revisions  to  COMAR 
26.11.13.01(B)(4)  the  definition  of 
"gasoline." 

(ii)  Additional  Material:  Remainder  of 
March  31, 1998  Maryland  State 
submittal  pertaining  to  COMAR 
26.11.13  control  of  VOCs  from  sources 
that  store  and  handle  jet  fuel. 

[FR  Doc.  98-22795  Filed  8-25-98;  8:45  am] 
BILUNG  CODE  M«0-6(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Docket  No.  NJ2&-1-162-3;  FRL- 
6151-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
New  Jersey;  Disapproval  of  the  15 
Percent  Rate  of  Progress  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  final  rule. 

SUMMARY:  EPA  hereby  gives  notification 
that  pursuant  to  its  authority  under 
Clean  Air  Act  (the  Act),  section 
110(k)(4),  in  a  December  12,  1997  letter, 
EPA  notified  New  Jersey  that  the 
conditional  interim  approval  of  the  New 
Jersey  15  Percent  Rate  of  Progress  Plan 


had  been  converted<o  a  disapproval. 
The  letter  triggered  the  18-month  time 
clock  for  the  mandator}'  application  of 
sanctions  under  section  1 79(a)  of  the 
Act  and  the  24-month  time  clock  for  the 
Federal  Implementation  Plan  (FIP) 
under  section  110(c)(1).  This  also  serves 
to  amend  Title  40,  part  52  to  note  the 
conversion  of  the  conditional  intenm 
approval  to  a  disapproval. 
EFFECTIVE  DATE:  This  action  is  effective 
as  of  December  12,  1997. 
ADDRESSES:  Copies  of  New  Jersey's 
original  submittals  and  EPA's  Technical 
Support  Document  are  available  at  the 
following  addresses  for  inspection  of 
them  during  normal  business  hours: 
Environmental  Protection  Agency. 
Region  II  Office,  Air  Programs  Branch, 
290  Broadway,  25th  Floor.  New  York, 
New  York  10007-1866; 
New  Jersey  Department  of 
Environmental  Protection.  Office  of 
Air  Quality  Management.  Bureau  of 
Air  Quality  Planning,  401  East  State 
Street,  CN418,  Trenton,  New  Jersey 
08625. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Truchan,  Air  Programs  Branch, 
Environmental  Protection  Agency,  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866,  (212)  637-4249. 
SUPPLEMENTARY  INFORMATION:  On  April 
30,  1997  (62  FR  23410),  EPA  proposed 
a  conditional  interim  approval  of  New- 
Jersey's  December  31,  1996  and 
February  25,  1997  SIP  submittals 
pertaining  to  New  Jersey's  15  Percent 
Rate  of  Progress  (ROP)  Plan  as  well  as 
taking  action  on  other  Clean  Air  Act 
requirements.  On  June  30.  1997.  an 
interim  final  rule  was  pubUshed  in  the 
Federal  Register  (62  FR  35100)  which 
granted  a  conditional  interim  approval 
of  New  Jersey's  15  Percent  ROP  Plan. 

EPA's  conditional  interim  approval  of 
the  15  Percent  ROP  Plan  was  based  on. 
among  other  things,  the  State  starting 
the  enhanced  inspection  and 
maintenance  program  component  of  the 
15  Percent  ROP  Plan  in  sufficient  time 
to  achieve  the  15  percent  reduction  in 
volatile  organic  compounds  (VOC) 
emissions  that  the  State  relied  upon  to 
fulfill  the  15  percent  requirement.  EPA 
granted  the  conditional  interim 
approval  of  the  15  Percent  ROP  Plan 
based  on  New  Jersey  achieving  the 
emission  reductions  from  the  enhanced 
inspection  and  maintenance  program. 
Based  on  New  Jersey's  schedule  and  due 
to  New  Jersey's  delays  in  starting  the 
enhanced  inspection  and  maintenance 
program.  New  Jersey  cannot  achieve  the 
required  15  percent  emission 
reductions. 

As  a  result.  EPA  notified  New  Jersey 
by  a  December  12.  1997  letter  that  the 
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conditional  interim  approval  of  the  New 
Jersey  15  Percent  ROP  Plan  had  been 
converted  to  a  full  disapproval  pursuant 
to  section  llO(k)  of  the  Clean  Air  Act 
(the  Act).  42  U.S.C.  7410(k).  This  action 
taken  on  December  12.  1997  started  a 
mandatory  sanctions  clock  for  the  15 
Percent  ROP  Plan.  Unless  this  clock  is 
stopped,  starting  18  months  from 
December  12,  1997,  increased  emissions 
from  new  or  modified  major  sources  of 
VOCs  and  nitric  oxides  must  be  offset  at 
a  rate  of  two  tons  of  reduction  for  every 
one  ton  of  increased  emissions, 
pursuant  to  section  179(bK2)  of  the  Act. 
42  U.S.C.  7509(b)(2).  Starting  six 
months  thereafter,  restrictions  on  New 
Jersey's  receipt  of  federal  highway  funds 
will  also  begin,  pursuant  to  section 
179(b)(1),  42  U.S.C.  7509(b)(1). 

In  addition,  two  Federal 
Implementation  Plan  (FIP)  clocks  began 
as  a  result  of  EPA's  December  12,  1997 
notification.  First,  a  statutory  24-month 
15  Percent  ROP  Plan  FIP  clock  began  for 
the  New  Jersey  portion  of  the  New  York- 
Northern  New  Jersey-Long  Island  ozone 
nonattainment  area,  pursuant  to  section 
110(c)  of  the  Act,  42  U.S.C.  7410(c). 
Second,  pursuant  to  a  consent  decree 
entered  on  March  26,  1997  in  American 
Lung  Association  of  Northern  Virginia, 
et  al.  V.  Carol  M.  Browner,  Civ.  No. 
1:96CV01388,  in  the  United  States 
District  Court  for  the  District  of 
Columbia,  an  expedited  15  Percent  ROP 
Plan  FIP  clock  began  for  the  New  Jersey 
portion  of  the  Philadelphia-Wilmington- 
Trenton  ozone  nonattainment  area.  This 
clock  requires  that  EPA  propose  a  15 
Percent  ROP  Plan  FIP  by  January  15. 
1999  and  adopt  it  by  August  15,  1999. 
In  order  to  stop  the  sanctions  and  FIP 
clocks.  New  Jersey  must  submit  a  new 
15  Percent  ROP  Plan  SIP  and  EPA  must 
take  rulemaking  approval  action  on  the 
submittal. 

EPA's  approval  of  New  Jersey's 
enhanced  inspection  and  maintenance 
program  remains  in  effect.  However,  the 
December  12,  1997  letter  began  a 
sanctions  clock  for  New  Jersey's  failure 
to  implement  its  enhanced  inspection 
and  maintenance  program,  in 
accordance  with  section  179(a)(4)  of  the 
Act.  Unless  New  Jersey  begins 
implementation  of  its  enhanced 
inspection  and  maintenance  program, 
starting  18  months  from  December  12, 
1997.  increased  emissions  from  new  or 
modified  major  sources  of  VOCs  and 
nitric  oxides  must  be  offset  at  a  rate  of 
two  tons  of  reduction  for  every  one  ton 
of  increased  emissions.  Starting  six 
months  thereafter,  restrictions  of  New 
Jersey's  receipt  of  federal  highway  funds 
will  also  begin. 

The  enhanced  inspection  and 
maintenance  SIP  approval  was  a 


separate  action  and  the  delayed  start 
date  has  different  consequences  for  the 
15  Percent  ROP  Plan  SIP  than  for  the 
enhanced  inspection  and  maintenance 
SIP.  Specifically,  the  New  Jersey 
enhanced  inspection  and  maintenance 
program  remains  an  approved  part  of 
the  applicable  implementation  plan  for 
New  Jersey;  therefore,  no  FIP 
requirements  are  triggered.  This  is 
because  the  start  date  was  significant 
only  for  purposes  of  taking  credit  for 
reductions  under  the  National  Highway 
System  Designation  Act.  However,  the 
15  Percent  ROP  Plan  SIP  was  converted 
to  a  disapproval  because  the  15  Percent 
ROP  Plan  SIP  was  not  viable  without 
the  reductions  from  enhanced 
inspection  and  maintenance  that  the 
State  had  projected  based  upon  the  start 
date. 

Effective  Date  Under  the  Administrative 
Procedures  Act 

EPA  has  issued  this  action  as  a 
rulemaking  because  EPA  has  treated  this 
type  of  action  as  rulemaking  in  the  past. 
However,  EPA  believes  that  it  would 
have  the  authority  to  issue  this  action  in 
an  informal  adjudication,  and  is 
considering  which  administrative 
process-rulemaking  or  informal 
adjudication-is  appropriate  for  future 
actions  of  this  kind.  Because  EPA  has 
issued  this  action  as  a  rulemaking,  the 
Administrative  Procedures  Act  (APA) 
applies. 

■Today's  action  was  effective  on 
December  12,  1997.  Under  the  APA.  5 
U.S.C.  553(d)(3).  agency  rulemaking 
may  take  effect  sooner  than  30  days  after 
the  date  of  publication  in  the  Federal 
Register  if  the  Agency  finds  and 
publishes  good  cause  to  mandate  an 
earlier  effective  date.  Today's  action 
concerns  SIP  deadlines  that  have 
already  passed;  and  EPA  previously 
cautioned  the  affected  state  that  the  SIP 
submission  was  overdue  and  that  EPA 
was  considering  the  action  it  is  taking 
today.  In  addition,  today's  action  simply 
provides  notice  of  a  "clock"  that  was 
initiated  on  December  12,  1997.  which 
will  not  result  in  sanctions  against  the 
state  for  18  months  after  December  12. 
1997.  and  that  the  state  may  "turn  off 
through  the  submission  of  a  complete 
and  approvable  SIP  submittal  meeting 
EPA  policy  and  guidance.  These  reasons 
support  an  effective  date  prior  to  30 
days  after  the  date  of  publication. 

EPA  believes  that  the  good  cause 
exception  to  the  notice  cmd  comment 
rulemaking  requirement  applies  to  this 
rulemaking  action.  (Administrative 
Procedure  Act  (APA)  section  553(a)(B)). 
Section  553(a)(B)  of  the  APA  provides 
that  the  Agency  need  not  provide  notice 
and  an  opportunity  for  comment  if  the 


Agency,  for  good  cause,  determines  that 
notice  and  comment  are  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  In  the  present  circumstance, 
notice  and  comment  are  unnecessary. 
The  conversion  of  the  conditional 
interim  approval  to  a  disapproval  does 
not  require  any  judgment  on  the  part  of 
the  Agency.  The  issue  is  clear  that  the 
Agency  must  convert  the  conditional 
interim  approval  to  a  disapproval  based 
upon  the  15  Percent  ROP  Plan  notice, 
the  enhanced  inspection  and 
maintenance  plan  notice  and  the 
consent  decree  entered  on  March  26. 
1997  in  American  Lung  Association  of 
Northern  Virginia,  et  al.  v.  Carol  M. 
Browner,  Civ.  No.  1:96CV01388.  No 
substantive  review  is  required  to 
determine  that  the  state  did  not  start  the 
program.  There  is  no  dispute  about  the 
fact  that  the  state  did  not  start  the 
enhanced  inspection  and  maintenance 
program.  Because  there  is  nothing  on 
which  to  comment,  notice  and  comment 
rulemaking  are  uimecessary.  In 
addition.  EPA  is  obligated  by  Court 
Order  to  take  these  actions  and  the 
Court  Order  has  previously  been  subject 
to  notice  in  the  Federal  Register 
pursuant  to  section  113(g)  of  the  Act,  42 
U.S.C.  7413(g). 

Remodeling  Condition 

EPA's  Jime  30,  1997  conditional 
interim  approval  contained  a 
remodeling  condition  (see  40  CFR 
52.1580(b)(1)).  On  July  30.  1998.  New 
Jersey  satisfied  the  condition  by 
submitting  this  remodeling.  Therefore, 
section  1580(b)(1)  is  removed  from  the 
CFR. 

Administrative  Requirements 

Executive  Order  (E.O.)  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review  entitled, 
"Regulatory  Planning  and  Review."  The 
final  rule  is  not  subject  to  E.O.  13045, 
entitled  "Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
E.O.  12866. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  600  et  seq.  generally  requires 
an  agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  wrill  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
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governmental  jurisdictions.  This  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
because  EPA's  disapproval  of  the  state's 
15  Percent  Plan  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
does  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements  at 
this  time.  Any  new  Federal 
requirements  will  be  subject  to  separate 
notice  and  comment  rulemaking  at 
which  time  any  impact  on  small  entities 
will  be  determined.  Therefore,  1  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates  and  E.O.  12875 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  estabhsh  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule.  E.O.  12875  states 
that  no  federal  executive  department  or 
agency  shall  promulgate  any  regulation 
not  required  by  statute  that  creates  an 
unfunded  mandate  on  any  state,  local  or 
tribal  government. 

EPA  has  determined  that  this 
disapproval  action  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
disapproves  the  State's  15  Percent  ROP 
Plan,  but  does  not  affect  any  specific 
state  or  local  control  measures  nor 
imposes  any  new  requirements.  Any 
new  Federal  requirements  will  be 
subject  to  separate  notice  and  comment 
rulemaking  at  which  time  any  costs  will 
be  determined.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  For  these 
reasons,  E.O.  12875  also  does  not  apply. 


Congressional  Review  Act — Submission 
to  Congress  and  the  Comptroller 
General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  However,  section 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief 
statement  of  reasons  therefor  in  the  rule) 
that  notice  and  public  procedure 
thereon  are  impracticable,  uimecessary 
or  contrary  to  the  public  interest,  shall 
take  effect  at  such  time  as  the  agency 
promulgating  the  rule  determines.  5 
U.S.C.  808(2).  As  stated  previously,  EPA 
has  made  such  a  good  cause  finding, 
including  the  reasons  therefor,  and 
established  an  effective  date  of 
December  12, 1997.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubhcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements 
which  require  OMB  approval  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub.  L.  104- 
113,  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 


Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  26,  1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Ozone. 

Dated:  August  14.  1998. 
William  J.  Muszynski, 
Deputy  Regional  Administrator,  Region  2 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  FF— New  Jersey 

2.  Section  52.1580  is  amended  by 
revising  paragraph  (b)  as  follows: 

§  52. 1 580    Conditional  approval. 

*         •         *         •         • 

(b)  9  Percent  Ozone  Plan.  New 
Jersey's  December  31.  1996  and 
February  25.  1997  submittals  for  the  9 
Percent  Reasonable  Further  Progress 
Plan  (9  Percent  Plan)  for  the  Northern 
New  Jersey  (New  York.  Northern  New 
Jersey.  Long  Island  Area)  nonattainment 
area  and  the  Trenton  (Philadelphia. 
Wilmington,  Trenton  Area) 
nonattainment  area,  is  conditionally 
approved  for  an  interim  period  as 
referenced  in  paragraph  (a)  of  this 
section.  The  condition  for  approvability 
is  as  follows:  New  Jersey  must 
demonstrate  by  December  14,  1998  that 
the  9  percent  emission  reduction  is  still 
achievable  in  the  Northern  New  Jersey 
and  Trenton  nonattainment  areas  as 
required  by  sections  182(b)(1)  and 
182(c)(2)(B)  of  the  Clean  Air  Act  and  in 
accordance  with  EPA's  policies  and 
guidance. 

3.  New  §  52.1581  is  added  to  read  as 
follows: 

§  52.1 581     Part  D  approval  status. 

The  conditional  interim  appioval  of 
the  New  Jersey  15  Percent  ROP  Plan  (62 
FR  35100)  submitted  on  December  31. 
1996  and  February  25,  1997  by  the  New 


45402         Federal 


Register/ Vol. 


63.  No.   165 /Wednesday.  August  26.  1998 /Rules  and  Regulations 


Jersey  Department  of  Environmental 
Protection  was  converted  to  a 
disapproval  by  a  December  12,  1997 
letter  from  EPA  to  New  Jersey. 

4.  Section  52.1582  is  amended  by 
adding  new  paragraph  (e)  as  follows: 

§52.1582    Control  Strategy  and 
regulations:  Ozone  (volatile  organic 
substances)  and  carbon  monoxide. 

«         *         *         *         * 

(e)  The  State  of  New  Jersey's  March 
27.  1996  submittal  for  an  enhanced 
motor  vehicle  inspection  and 
maintenance  (I/M)  program,  as  amended 
on  November  27.  1996  and  April  1997, 
is  approved  pursuant  to  section  110  of 
the  Clean  Air  Act.  42  U.S.C.  7410. 
However,  since  New  Jersey  failed  to 
start  its  program  by  November  15.  1997, 
the  interim  approval  granted  under  the 
provisions  of  Section  348  of  the 
National  Highway  Systems  Designation 
Act  of  1995  (NHS'DA),  23  U.S.C.  348. 
which  allowed  the  State  to  take  full 
credit  in  its  15  Percent  ROP  Plan  for  all 
the  emission  reduction  credits  in  its 
proposal,  converted  to  a  disapproval 
when  EPA  sent  finding  letters  to  the 
State  on  December  12,  1997.  The  finding 
letters  also  informed  the  state  that  the 
underlying  enhanced  I/M  program 
approval,  pursuant  to  Section  1 10  of  the 
Act.  remained  in  effect  as  part  of  the 
federally  enforceable  SIP. 

(FR  Doc.  98-22791  Filed  8-25-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
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41 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Jersey; 
Motor  Vehicle  Inspection  and 
Maintenance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  New  Jersey 
changing  the  inspection  frequency  of 
the  current  inspection  and  maintenance 
(I/M)  program  from  annual  to  biennial 
and  adding  a  gas  cap  inspection. 
DATES:  This  approval  becomes  effective 
on  September  25.  1998. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 


locations:  Environmental  Protection 
Agency.  Region  II  Office.  Air  Programs 
Branch.  290  Broadway,  25th  Floor,  New 
York.  New  York  10007-1866  and  New 
Jersey  Department  of  Environmental 
Protection.  East  State  Street.  Trenton, 
New  Jersey  08625. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Graciano.  Air  Programs  Branch. 
Environmental  Protection  Agency,  290 
Broadway.  25th  Floor.  New  York.  New 
York  10007-1866,  (212)  637^249. 
GRACIANO.  RICHARD 
©EPAMAIL.EPA.GOV. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  February  26,  1998  New  Jersey 
submitted  a  proposed  revision  to  its 
State  Implementation  Plan  (SIP) 
changing  the  inspection  frequency,  from 
annual  to  biennial,  of  its  existing  basic 
automobile  inspection  and  maintenance 
(I/M)  program  during  the  transition 
period  to  a  biennial  enhanced  I/M 
program.  On  June  5.  1998.  the  State 
submitted  the  final  SIP  revision 
providing  analysis  that  quantifies  the 
emission  reduction  loss  as  a  result  of 
switching  to  biennial  testing,  as  well  as 
the  net  benefit  resulting  from  the 
addition  of  the  gas  cap  test.  Switching 
to  biennial  testing  during  the  transition 
period  will  allow  the  State  to 
accommodate  decreased  availability  at 
the  test-only  stations  while  they  are 
being  retrofitted  to  conduct  the  new 
enhanced  test. 

New  Jersey  has  had  a  basic  I/M 
program  in  place  since  1974.  This 
program,  in  its  current  form,  was  subject 
to  its  most  recent  amendment  on 
January  21.  1985.  which  was  approved 
by  EPA  and  incorporated  into  the  SIP  on 
September  17.  1992  (57  FR  42893).  EPA 
conditionally  approved  New  Jersey's 
enhanced  I/M  program  on  May  14,  1997 
(62  FR  26405).  On  January  30.  1998,  the 
State  submitted  perfonnance  standard 
modeling  to  EPA,  fulfilling  the 
remaining  condition  required  by  EPA  in 
its  approval  notice. 

Under  provisions  of  sections  182.  184, 
and  187  of  the  Clean  Air  Act  (Act),  New 
Jersey  is  required  to  implement  an 
enhanced  I/M  program  throughout  the 
entire  State.  In  its  July  10.  1995  and 
March  27.  1996  SIP  submittals,  the  State 
indicated  that  the  enhanced  I/M 
program  would  require  biennial 
inspections,  and  suggested  that  early 
implementation  of  biennial  testing  may 
be  necessary  to  facilitate  system 
upgrades. 

Pursuant  to  section  193  of  the  Act, 
such  a  change  could  not  be  approved  if 
it  results  in  increased  emissions  of 
volatile  organic  compounds  (VOCs) 


and/or  carbon  monoxide  (CO),  which 
could  be  the  case  if  biennial  testing  is 
implemented  under  the  current  I/M 
program  without  other  offsets.  In  order 
to  offset  the  increased  VOC  emissions 
that  could  occur  by  going  biennial,  New 
Jersey  is  adding  a  test  that  checks  the 
functional  operation  of  vehicle  gas  caps. 
The  gas  cap  checks  will  be  implemented 
during  the  transition  period  from  the 
existing  program  to  the  enhanced 
program  rather  than  at  the  start  of  the 
enhanced  program.  New  Jersey  expects 
that  this  strategy  will  offset  the  increase 
in  VOCs  resulting  from  the  conversion 
to  biennial  testing  and  has  submitted 
modeling  results  that  support  this.  New 
Jersey  estimates  that  the  resulting  VOC 
emissions  increase  from  changing  the 
program  frequency  to  biennial  will  be 
about  0.026  grams  per  mile.  The  VOC 
emissions  reduction  associated  with  the 
functional  gas  cap  test  are  estimated  to 
be  about  0.033  grams  per  mile,  resulting 
in  a  net  benefit  of  0.007  grams  per  mile. 

New  Jersey  also  estimates  that  CO 
emissions  will  increase  about  0.365 
grams  per  mile  as  a  result  of  the  change 
in  inspection  frequency.  EPA 
acknowledges  that  the  most  efficient 
means  to  achieve  significant  carbon 
monoxide  reduction  and  ultimate 
attainment  is  through  the  speedy 
implementation  of  the  State's  enhanced 
I/M  program.  Specifically,  EPA  expects 
that  the  State's  enhanced  I/M 
implementation  will  result  in  excess 
carbon  monoxide  benefits  beyond  the 
required  performance  standard.  These 
are  approximately  0.526  grams  per  mile. 

These  air  quality  benefits  cannot  be 
achieved  without  accommodating  the 
practical  obstacles  associated  with 
retrofitting  test-only  stations,  which 
include  transitional  biennial  testing. 

Since  the  State  was  proceeding  with 
a  construction  and  operation  contract 
process  for  its  approved  enhanced 
program  (and  recently  awarded  this 
contract),  at  New  Jersey's  request,  EPA 
agreed  to  proceed  with  an  expedited 
decision  process  for  this  revision  to  the 
existing  program.  As  a  result,  approval 
of  this  revision  was  proposed  on  May 
13,  1998,  under  a  procedure  called 
parallel  processing,  whereby  EPA  can 
propose  rulemaking  action  concurrently 
with  the  State's  procedures  for 
amending  its  regulations  (63  FR  26562). 
If  the  State's  proposed  revision  had 
substantially  changed,  EPA  would  have 
been  obligated  to  evaluate  those  changes 
and  publish  another  notice  of  proposed 
rulemaking.  This  final  rulemaking 
action  by  EPA  is  taking  place  because 
New  Jersey's  SIP  revision  has  been 
adopted,  as  proposed,  by  the  State  and 
submitted  formally  to  EPA  for 
incorporation  into  the  SIP. 
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II.  Public  Comments/Response  to 
Comments 

This  section  discusses  the  content  of 
the  comments  submitted  to  the  docket 
during  the  federal  comment  period  for 
the  notice  of  proposed  rulemaking, 
published  in  the  May  13.  1998  Federal 
Register,  and  provides  EPA's  responses 
to  those  comments.  Comments  were 
received  from  the  State  of  New  York 
only.  Copies  of  the  original  comment 
letter  is  available  at  EPA's  Region  II 
office  at  the  address  listed  in  the 
ADDRESSES  section  of  this  document. 

Comment — Noncomplying  Schedule 

The  New  York  State  Department  of 
Environmental  Conservation  (NYSDEC) 
commented  that  the  New  Jersey 
proposal  does  not  comply  with  EPA's 
interim  Final  Rule  because  the 
enhanced  I/M  program  did  not  start  on 
November  15,  1997  or  by  February  1. 
1998,  and  as  a  result  New  Jersey  will  not 
comply  with  the  18-month  NHSDA 
short  term  evaluation  clock  that  expires 
on  December  14,  1998.  NYSDEC  also 
commented  that  EPA  has  not  converted 
the  proposed  approval  to  a  disapproval, 
and  that  New  Jersey  cannot  be  allowed 
to  claim  any  emission  reduction  credits 
toward  the  15  Percent  or  Rate  of 
Progress  Plans  if  the  program  begins  on 
January  1,  2000. 

Response  to  Comment:  EPA  maintains 
that  today's  action  is  wholly  consistent 
with  EPA's  interim  Final  Rule.  While 
EPA  agrees  that  New  Jersey  cannot  be 
allowed  to  claim  any  emission 
reduction  credits  toward  the  15  Percent 
Plans  if  the  program  begins  on  January 
1,  2000,  it  does  not  agree  that  this 
emission  credit  shortfall  warrants  a 
disapproval  of  the  underlying  enhanced 
I/M  program. 

By  letter  dated  December  12,  1997. 
EPA  informed  New  Jersey  of  its 
decisions  to  disapprove  the  State's  15 
Percent  Plan  pursuant  to  section  llO(k) 
of  the  Act,  which  triggered  its  own 
sanctions  and  the  FIP  clock,  and  to 
begin  sanctions  for  New  Jersey's  failure 
to  implement  its  enhanced  I/M  program, 
in  accordance  with  section  179(a)(4)  of 
the  Act.  The  enhanced  I/M  SIP  approval 
was  a  separate  action  and  the  delayed 
start  date  has  different  consequences  for 
the  15  Percent  Plan  than  for  the 
enhanced  I/M  SIP. 

Specifically,  the  New  Jersey  enhanced 
I/M  program  remains  an  approved  part 
of  the  applicable  implementation  plan 
for  New  Jersey  because  it  meets  all  of 
the  federal  regulatory  requirements.  The 
start  date  was  significant  for  purposes  of 
taking  credit  for  reductions  under  the 
NHSDA.  Furthermore,  unless  New 
Jersey  begins  implementation  of  its 


enhanced  I/M  program,  starting  18 
months  from  December  12,  1997, 
increased  emissions  from  new  or 
modified  sources  of  VOCs  and  nitrogen 
oxides  must  be  offset  at  a  rate  of  two 
tons  of  reduction  for  every  one  ton  of 
increased  emissions.  Starting  six 
months  thereafter,  restrictions  of  New- 
Jersey's  receipt  of  federal  highway  funds 
will  also  begin.  NYSDEC  should  also 
note  that  the  15  Percent  Plan  was 
converted  to  a  disapproval  because  the 
15  Percent  Plan  was  not  viable  without 
the  reductions  from  the  enhanced  I/M 
program  that  New  Jersey  had  projected 
based  upon  the  February  1998  start  date. 
At  present.  New  Jersey  must  submit  a 
revised  15  Percent  Plan  which  does  not 
rely  upon  its  enhanced  I/M  program  to 
achieve  the  necessary  emission 
reductions. 

Comment — Inadequate  Mobile  Modeling 

NYSDEC  made  several  comments  on 
New  Jersey's  modeling  analysis 
suggesting  it  was  inadequate  because 
the  State  claims  credits  from  use  of  final 
cutpoints  at  the  start  of  the  enhanced 
program.  In  addition,  NYSDEC 
commented  that  New  Jersey's 
assumption  of  inspections  at  change  of 
owTiership  is  not  justified,  that  New 
Jersey's  did  not  adequately  support  the 
claim  of  100  percent  credit  for  the 
technician  training  and  certification 
program,  and  that  the  State  failed  to  use 
locally  specific  inputs. 

Response  to  Comment:  This 
rulemaking  action  is  limited  to  New 
Jersey's  request  to  change  the  testing 
frequency  of  the  existing  basic  program. 
NYSDEC's  comments  refer  to  New 
Jersey's  performance  standard  modeling 
analysis  for  the  enhanced  I/M  program 
and  are  therefore  beyond  the  scope  of 
this  document.  However,  EPA  will  take 
these  comments  into  consideration 
when  evaluating  New  Jersey's  final 
program  submittal  to  take  place  once  the 
enhanced  program  has  begun. 

III.  Conclusion 

New  Jersey's  June  5,  1998  submittal  of 
the  SIP  revision  request  contained  no 
changes  from  the  proposed  revision 
submitted  on  February  26,  1998,  and 
there  were  no  comments  that  would 
impact  on  this  decision.  As  a  result, 
EPA  is  moving  forward  with  this 
approval.  Had  the  State's  submittal 
contained  substantial  changes,  EPA 
would  have  evaluated  them  to 
determine  their  effect  on  the  overall 
submittal  and  published  another  notice 
of  proposed  rulemaking. 

With  respect  to  this  approval.  EPA 
reiterates  the  requirement  that  testing 
frequency  conversion  under  the  terms  of 
the  SIP  only  applies  after  the  State 


awards  the  necessar\'  construction 
contracts  for  its  enhanced  I/M  program. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
Order  (E.O.)  12866  entitled.  Regulator*' 
Planning  and  Review.  The  proposed 
rule  is  not  subject  to  E.O.  13045 
entitled.  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,  because  it  is  not  an 
"economicallv  significant"  action  under 
E.O.  12866. 

B.  Regulatory  Flexibility  Act 

The  Regulatorv'  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatorv-  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  goverrunental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new- 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  imder  the  Clean  Air  Act. 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetar>'  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
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is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
mav  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
major  rule  as  defined  by  5  U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  26.  1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Intergovernmental 
relations.  Ozone,  Volatile  organic 
compounds. 


Dated:  August  14.  1998. 
William  |.  Muszynski. 

Acting  Regional  Administrator,  Region  2. 

Part  52,  chapter  1,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  FF — New  Jersey 

2.  Section  52.1582  is  amended  by 
adding  new  paragraph  (f)  to  read  as 
follows: 

52.1582    Control  strategy  and  regulations: 
Ozone  (volatile  organic  substances)  and 
carbon  monoxide. 

***** 

(f)  The  State  of  New  Jersey's  June  5, 
1998  submittal  for  the  conversion  of  the 
inspection  frequency  of  the  current 
inspection  and  maintenance  (I/M) 
program  from  annual  to  biennial  in 
order  to  facilitate  the  upgrade  of  the 
existing  state  lanes  to  accommodate  the 
testing  equipment  for  the  enhanced 
program  has  been  approved  by  EPA. 
The  State  will  be  adding  a  gas  cap 
inspection  to  the  current  I/M  program, 
which  will  result  in  a  net  increase  in 
overall  emissions  reductions. 

[PR  Doc.  98-22792  Filed  8-25-98;  8:45  am] 

BILLING  CODE  e560-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300695;  FRL  6021-5] 
RIN  2070-AB78 

Triclopyr;  Extension  of  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  extends  time- 
limited  tolerances  for  residues  of  the 
herbicide  triclopyr  and  its  metabolites 
in  or  on  fish  and  shellfish  at  0.2  part  per 
million  (ppm)  and  5.0  ppm, 
respectively,  for  an  additional  one  and 
one-half-year  period,  to  June  30,  2000. 
This  action  is  in  response  to  EPA's 
granting  of  an  emergency  exemption 
under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  authorizing  use  of  the  pesticide  on 
aquatic  sites.  Section  408(l)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  requires  EPA  to  establish  a 


time-limited  tolerance  or  exemption 
from  the  requirement  of  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  FIFRA. 
DATES:  This  regulation  becomes 
effective  August  26,  1998.  Objections 
and  requests  for  hearings  must  be 
received  by  EPA,  on  or  before  October 
26.  1998. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  OPP-300695, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number.  OPP- 
300695.  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119.  Crystal  Mall  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  in  Unit  II.  of  this  preamble. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  272. 
CM#2.  1921  Jefferson  Davis  Hwry.. 
Arlington.  VA,  (703)  308-9364;  e-mail: 
pemberton.libby@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  September  5.  1997 
(62  FR  46888)  [(FRL  5738-8)].  which 
announced  that  on  its  own  initiative 
and  under  section  408(e)  of  the  FFDCA. 
21  U.S.C.  346a(e)  and  (1)(6),  it 
established  time-limited  tolerances  for 
the  residues  of  triclopyr  and  its 
metabolites  in  or  on  fish  and  shellfish 
at  0.2  and  5.0  ppm.  respectively,  with 
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an  expiration  date  of  December  31, 
1998.  EPA  established  the  tolerance 
because  section  408(11(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  of  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  of  triclopyr  on  aquatic  sites  for  this 
year  growing  season  due  to  continued 
infestation  of  the  state's  wetlands  by 
Purple  loosestrife  Lythnim  salicaria. 
After  having  reviewed  the  submission, 
EPA  concurs  that  emergency  conditions 
exist  for  this  state.  EPA  has  authorized 
under  FIFRA  section  18  the  use  of 
triclopyr  on  aquatic  sites  for  control  of 
Purple  loosestrife  in  waterways. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  triclopyr  in  or 
on  fish  and  shellfish.  In  doing  so,  EPA 
considered  the  new  safety  standard  in 
FFDCA  section  408(b)(2).  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  The  data 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  September  5,  1997  (62  FR  46888). 
Based  on  that  data  and  information 
considered,  the  Agency  reaffirms  that 
extension  of  the  time-limited  tolerance 
will  continue  to  meet  the  requirements 
of  section  408(1)(6).  Therefore,  the  time- 
limited  tolerance  is  extended  for  an 
additional  one  and  one-half-year  period. 
Although  this  tolerance  will  expire  and 
is  revoked  on  June  30.  2000.  under 
FFDCA  section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  fish  and  shellfish  after  that  date 
will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  maimer  that 
was  lawful  under  FIFRA  and  the 
application  occurred  prior  to  the 
revocation  of  the  tolerance.  EPA  will 
take  action  to  revoke  this  tolerance 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 


I.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 


days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may.  by  October  26.  1998. 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33('i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following; 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

II.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 


into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document 

Electronic  comments  mav  be  sent 
directly  to  EPA  at: 
opp-docket@epamaii.epa.gov. 

Electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Objections  and  hearing  requests  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  copies  of  objections  and 
hearing  requests  in  electronic  form  must 
be  identified  by  the  docket  control 
number  OPP-300695).  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 

III.  Regulatory  Assessment 
Requirements 

This  final  rule  extends  a  time-limited 
tolerance  that  was  previously  extended 
by  EPA  under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  ty^ies 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4,  1993).  In  addition,  this  final 
rule  does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  et  seq..  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993).  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federa'l  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February- 16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
Since  this  extension  of  an  existing 
time-limited  tolerance  does  not  require 
the  issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
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seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4,  1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

rV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  11, 1998. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 
Authority:  21  U.S.C.  346a  and  371. 


§180.417    [Amended] 

2.  In  §180.417,  by  amending 
paragraph  (b)  by  changing  the  dates  for 
the  commodities  "Fish"  and  "Shellfish' 
from  "12/31/98"  to  read  "6/30/00". 

[FR  Doc.  98-22530  Filed  8-25-98;  8:45  am] 

BILLING  CODE  S560-S0-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300669;  FRL-5795-2] 
RIN  2070-AB78 

Deitamethrin;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  deitamethrin  in 
or  on  food  and  feed  items  as  a  result  of 
use  in  food  and  feed  handling 
establishments  at  0.05  parts  per  million 
(ppm).  AgrEvo  Environmental  Health 
requested  this  tolerance  under  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (Pub.  L. 
104-170).  This  tolerance  was  requested 
under  petition  number  PP  7F4820 
(formerly  4H5710). 
DATES:  This  regulation  is  effective 
August  26,  1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  October  26,  1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-300669], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St..  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number.  [OPP- 
300669].  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  CM  #2,  1921 
Jefferson  Davis  Hwy..  Arlington.  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 


of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300669).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  LaRocca,  Registration 
Division  7505C.  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-6100.  e-mail: 
larocca.george  @epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  April  30.  1997  (62 
FR  23455)(FRL-560O-8).  which 
announced  that  AgrEvo  Environmental 
Health.  95  Chestnut  Ridge  Road.  P.O. 
Box  30.  Montvale.  NJ  07645  had 
submitted  pursuant  to  section  408  of  the 
FFDCA  21  U.S.C.  346a(d)8.  a  petition, 
PP  7F4820,  that  proposed  amending  40 
CFR  part  180  by  establishing  a  tolerance 
to  permit  residues  of  the  insecticide 
deitamethrin  [(Ifl,  3/?)-3-(2,2.- 
dibromoviny  l)-2 ,2- 

dimethylcyclopropanecarboxylic  acid 
(S)-alpha-cyano-3-phenoxybenzyl  ester] 
in  or  on  food  and  feed  items  as  a  result 
of  use  in  food  and  feed  handling 
establishments  at  0.05  ppm.  This 
petition  was  initially  aimounced  in  the 
Federal  Register  of  February  8. 1995  [60 
FR  7539](FRL-4926-^).  A  proposed  rule 
proposing  a  tolerance  of  0.02  ppm  was 
published  for  comment  in  the  Federal 
Register  dated  November  30. 1995  [60 
FR  61504](FRl^-4983-5).  On  February 
14,  1996,  the  German  Ministry  of  Health 
commented  that  the  proposed  tolerance 
level  of  0.02  ppm  is  not  justified 
because  in  the  European  Community  the 
tolerance  for  deitamethrin  on  food  and 
feed  items  is  0.05  ppm.  They  indicated 
that  the  import  of  products  to  the 
United  States  from  the  Eiut)pean 
Conununity  could  have  deitamethrin 
residues  greater  than  0.02  ppm  and  as 
a  result  may  be  rejected. 

AgrEvo  Envirorunental  Health 
initially  objected  to  any  increase  of  the 
tolerance  based  on  concerns  that 
establishing  the  tolerance  level  at  0.05 
ppm  could  result  in  an  uiuiecessary 
increase  in  the  percent  of  the  Reference 
Dose  (RfD)  used  by  this  use  pattern  and 
could  create  difficulties  in  obtaining 
future  use/tolerances  for  deitamethrin 
due  to  dietary  risk. 

In  response,  EPA  assessed  the 
incremental  effect  of  this  tolerance 
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increase  (0.02  to  0.05  ppm)  on  dietary 
exposure  and  concluded  that  there 
would  be  no  significant  change  on  the 
percentage  of  the  RfD  utilized  for  the 
food/feed  handling  establishment  use 
when  the  Agency  uses  anticipated 
residues  rather  than  tolerance  levels  in 
its  dietary  exposure  analysis.  The  0.02 
ppm  tolerance  was  based  on  the  limit  of 
quantitation  (LOCy  of  the  enforcement 
method  since  the  residue  field  study 
showed  that  residues  found  in  food  and 
feed  items  were  below  0.02  ppm  when 
the  food/feed  was  uncovered  (label 
directions  require  food/feed  to  be 
covered  during  application)  and  thus 
quantifiable  residues  of  deltamethrin  in 
food/feed  were  not  expected.  When 
using  anticipated  residues  for  these 
food/feed  handling  establishment  uses, 
EPA  uses  a  value  of  one-half  the  LOQ, 
i.e.,  0.001  ppm  in  its  dietary  exposure 
assessment  regardless  of  whether  the 
tolerance  is  set  at  0.02  or  0.05  ppm. 
Thus  increasing  the  tolerance  to  0.05 
ppm  will  not  affect  the  dietary  risk  of 
future  crop  uses  of  deltamethrin  and  is 
in  keeping  with  the  Agency's  initiative 
to  align  U.S.  tolerances  with  Codex 
tolerances  when  feasible. 

In  a  letter  dated  March  26.  1996, 
AgrEvo  Environmental  Health  requested 
that  the  proposed  food/feed  additive 
tolerances  be  increased  from  0.02  ppm 
to  0.05  ppm. 

On  November  26,  1997.  EPA 
published  in  the  Federal  Register  (62 
FR  62993)(FRL-5756-2).  a  final  rule 
establishing  tolerances  for  residues  of 
deltamethrin  and  tralomethrin  on 
various  crops.  Both  chemicals  were 
combined  for  risk  assessment  analysis 
under  FQPA  because  tralomethrin  is 
rapidly  metabolized  by  animals  to 
deltamethrin  as  a  result  of 
debromination.  Results  of  the  rat 
metabolism  study  supports  this 
combined  analysis.  The  same  FQPA 
analysis  was  used  for  setting  this 
tolerance  in  or  on  food  and  feed  items 
since  the  exposiu^  information  from 
this  use  pattern  was  included  in  the 
original  analysis. 

I.  Risk  Assessment  and  Statutory     ■ 
Findings 

New  section  408(b){2)(A)(i)  of  the 
FFDCA  allows  EPA  to  estabhsh  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A){ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposiu^  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 


exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  estabhshing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First. 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EJ'A  examines  exposure  to  the 
pesticide  through  the  diet  (e.g..  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1 .  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  emd  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  RfD  to  evaluate  the 
chronic  risks  posed  by  pesticide 


exposure.  For  shorter  term  risks.  EPA 
calculates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human 
exposure  into  the  NOEL  from  the 
appropriate  animal  study.  Commonly, 
EPA  finds  MOEs  lower  than  100  to  be 
unacceptable.  This  hundredfold  MOE  is 
based  on  the  same  rationale  as  the 
hundredfold  uncertainty  factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  euid  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g..  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposiu^  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute."  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  foUovkdng  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA.  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
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residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure. 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non- occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 


children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  Federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(non-nursing  infants  <1  year  old)  was 
not  regionally  based. 

II.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  deltamethrin  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
tolerance  for  residues  of  deltamethrin  in 
or  on  food  and  feed  items  as  a  result  of 
use  in  food  and  feed  handling 
establishments  at  0.05  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  for  both  deltamethrin  and 
tralomethrin  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 


toxic  effects  caused  by  deltamethrin  and 
tralomethrin  are  discussed  below. 

1.  Deltamethrin —  i.  A  battery  of  acute 
toxicity  studies  places  technical 
deltamethrin  in  Toxicity  Category  III  for 
acute  dermal  (LD50  >  2,000  milligrams/ 
kilogram  (mg/kg)),  acute  inhalation 
(LC50  =  2.2  mg/1).  and  primary  eye 
irritation;  Category  IV  for  acute  oral 
(LD50  >  5,000  mg/kg)  and  primary 
dermal  irritation.  Deltamethrin  is  a  non- 
sensitizer.  The  NOEL  for  acute  delayed 
neurotoxicity  is  greater  than  5,000  mg/ 

kg- 

ii.  In  a  subchronic  oral  toxicity  study, 

deltamethrin  was  administered  to  20 

Sprague-Dawley  rats/sex/dose  in 

polyethylene  glycol  200  by  gavage  at 

dose  levels  of  0,  0.1,  1.0,  2.5,  or  10.0  mg/ 

kg/day  for  13  weeks.  The  lowest 

observed  effect  level  (LOEL)  for  males  is 

2.5  mg/kg/day,  based  on  depressed  body 

weights  and  body  weight  gains.  The 

LOEL  for  females  is  10  mg/kg/day, 

based  on  some  hypersensitivity 

observed  during  neurotoxicity  testing. 

The  NOEL  for  males  and  females  is  1.0 

and  2.5  mg/kg/day,  respectively.  This 

subchronic  oral  toxicity  study  in  rats  is 

classified  as  core  minimum. 

iii.  In  a  subchronic  oral  toxicity  study, 
deltamethrin  was  administered  to  3-5 
beagle  dogs/sex/dose  in  polyethylene 
glycol  in  gelatine  capsules  at  dose  levels 
of  0,  0.1,  1.0,  2.5  or  10.0  mg/kg/day  for 
13  weeks.  The  LOEL  is  2.5  mg/kg/day, 
based  on  gastro-intestinal  disturbance 
and  stimulation  of  the  nervous  system 
as  noted  in  the  clinical  signs  of  toxicity 
for  both  sexes.  The  NOEL  is  1.0  mg/kg/ 
day.  This  subchronic  oral  toxicity  study 
in  dogs  is  classified  as  core  minimum. 
A  NOEL  of  1.0  mg/kg/day  is  supported. 
At  higher  levels,  stimulation  of  the 
nervous  system  is  noted  (the  LOEL  is  set 
at  2.5  mg/kg/day,  but  effects  were  more 
definite  at  10  mg/kg/day). 

iv.  In  a  21-day  subchxonic  dermal 
toxicity  study,  five  Sprague-Dawley 
rats/sex/dose  were  dermally  exposed  to 
6  ml/kg  of  deltamethrin  for  6  hours/day 
at  dose  levels  of  0,  100,  300,  or  1,000 
mg/kg/day  (limit  test).  The  LOEL  for 
males  is  300  mg/kg/day,  based  on 
slightly  decreased  body  weight  gain 
supported  by  marginally  decreased  food 
consumption.  The  NOEL  for  males  is 
100  mg/kg/day.  The  LOEL  for  females 
was  not  observed.  The  NOEL  for  females 
is  >  1,000  mg/kg/day  (limit  dose). 

v.  In  a  3-week  inhalation  toxicity 
study,  deltamethrin  was  administered  to 
8  CD  rats/sex/dose  at  concentrations  of 
0.003,  0.0096,  or  0.0563  mg/1  for  6 
hours/day  for  5  days/ week  (14 
exposures  total).  The  LOEL  is  0.0096 
mg/1,  based  on  signs  of  irritation  (nerve 
stimulation)  and  reduced  body  weight 
gains  in  males  and  elevated  Na-f  levels 
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in  both  males  and  females.  The  NOEL 
is  0.003  mg/l. 

vi.  In  a  cnronic  toxicity  study, 
deltamethrin  was  administered  to  8 
beagle  dogs/sex/dose  in  the  diet  at  dose 
levels  of  0,  0.026.  0.261,  or  1.134  mg/kg/ 
day  for  males  and  0,  0.024,  0.271.  or 
1.061  mg/kg/day  for  females  for  24 
months.  The  NOEL  is  <  40  ppm 
(equivalent  to  1.134  mg/kg/day  for 
males  and  1.061  mg/kg/day  for  females). 
A  LOEL  was  not  observed.  Sufficient 
data  to  support  a  NOEL  of  >  40  ppm 
have  been  generated. 

vii.  In  a  chronic  toxicity  study, 
deltamethrin  was  administered  to  80 
Charles  River  CD-I  mice/sex/dose  in  the 
diet  at  dose  levels  of  0.  0.12,  0.61,  3.1. 
or  12  mg/kg/day  for  males  and  0,  0.15, 
0.76.  3.8,  or  15  mg/kg/day  for  females. 
The  NOEL  is  >  12  mg/kg/day  for  males 
or  S  15  mg/kg/day  for  females.  A  LOEL 
was  not  observed. 

viii.  In  a  chronic  toxicity  study, 
deltamethrin  was  administered  to  90 
Charles  River  CD  rats/sex/dose  in  the 
diet  at  dose  levels  of  0,  0.1, 1.0,  or  2.5 
mg/kg/day.  The  LOEL  is  2.5  mg/kg/day 
based  on  decreased  body  weight  gains 
noted  in  both  sexes.  The  NOEL  is  1.0 
mg/kg/day.  Under  the  conditions  of  this 
study,  there  was  no  evidence  of 
carcinogenic  potential. 

ix.  In  a  developmental  toxicity  study, 
deltamethrin  was  administered  to  16 
New  Zealand  White  rabbits/dose  in 
0.5%  carboxymethyl  cellulose  by  gavage 
at  dose  levels  of  0,  10,  25,  or  100  mg/ 
kg/day  from  days  7  through  19  of 
gestation.  The  maternal  LOEL  is  25  mg/ 
kg/day,  based  on  treatment-related 
clinical  findings  (decreased  defecation). 
The  maternal  NOEL  is  10  mg/kg/day. 
The  developmental  LOEL  is  100  mg/kg/ 
day,  based  on  treatment-related 
increases  in  the  fetal  incidence  of 
several  skeletal  variations  and  a  positive 
trend  for  litter  incidence  of  two  of  these 
variations  (unossified  pubic  and  tail 
bones).  The  developmental  NOEL  is  25 
mg/kg/day.  The  developmental  toxicity 
study  in  the  rabbit  is  classified  core 
minimum. 

X.  In  a  developmental  toxicity  study, 
deltamethrin  was  administered  to  25 
Charles  River  Crl:CD  VAF/Plus  rats/ 
dose  in  com  oil  by  gavage  at  dose  levels 
of  0,  1.0,  3.3,  or  11  mg/kg/day  from  days 
6  through  15  of  gestation.  Because  of 
excessive  toxicity  at  11  mg/kg/day.  an 
additional  group  of  25  rats  dosed  at  7 
mg/kg/day  was  added.  The  maternal 
LOEL  is  7  mg/kg/day,  based  on 
treatment-related  increases  in  mortality, 
clinical  findings  (increased  salivation), 
and  decreased  body  weight  gains  during 
dosing.  The  maternal  NOEL  is  3.3  mg/ 
kg/day.  There  were  no  treatment-related 
effects  on  fetal  deaths  or  resorptions. 


altered  growth,  or  developmental 
malformations  or  variations  (external, 
visceral,  and  skeletal)  noted  at  any  dose 
level.  The  developmental  NOEL  is  2  11 
mg/kg/day.  A  developmental  LOEL  was 
not  observed. 

xi.  In  three  different  developmental 
toxicity  studies,  deltamethrin  was 
administered  to  mice,  rats,  and  rabbits. 
Mice;  Mice  were  dosed  at  0,  0.1,  1.0,  or 
10  mg/kg/day  on  gestational  days  6-17 
and  were  sacrificed  on  day  18.  The 
maternal  NOEL  is  S  10  mg/kg/day. 
There  was  no  maternal  LOEL  observed. 
The  developmental  LOEL  is  1.0  mg/kg/ 
day  based  on  increased  incidence  (fetal 
and/ or  litter)  of  delayed  ossification  of 
the  stemebrae  and  paws  together  with 
decreased  fetal  body  weights.  The 
developmental  NOEL  is  0.1  mg/kg/day. 
Rats:  Rats  were  dosed  at  0.  0.1.  1.0,  or 
10  mg/kg/day  on  days  6-18  of  gestation 
and  were  sacrificed  on  day  21.  The 
maternal  LOEL  is  10  mg/kg/day  based 
on  slightly  reduced  body  weights.  The 
maternal  NOEL  is  1.0  rag/kg/day.  The 
developmental  LOEL  is  equivocally  set 
at  10  mg/kg/day,  based  only  on  a 
statistically  significant  increased 
incidence  (fetal  and/or  litter)  or  delayed 
ossification  of  the  stemebrae.  The 
developmental  NOEL  is  1.0  mg/kg/day. 
Rabbits:  Rabbits  were  dosed  at  0,  1,  4, 
or  16  mg/kg/day  on  days  6-19  of 
gestation  and  were  sacrificed  on  day  28; 
two  separate  groups  of  rabbits  received 
16  mg/kg/day.  The  maternal  NOEL  is  2 
16  mg/kg/day.  There  was  no  maternal 
LOEL  observed.  The  developmental 
LOEL  is  16  mg/kg/day  based  on 
increased  fetal  losses  and  decreased 
fetal  weights.  The  developmental  NOEL 
is  4  mg/kg/day. 

In  mice,  although  the  developmental 
effects  appear  to  occur  in  the  absence  of 
maternal  toxicity  (indicating  possible 
increased  susceptibility),  low 
confidence  was  assigned  to  these  study 
results  due  to;  The  age  of  the  study 
(conducted  in  1976);  the  lack  of 
adequate  description  of  the 
experimental  methods  used;  and  the 
lack  of  adequate  criteria  (e.g.,  fetal/litter 
incidences  were  not  adequately 
differentiated). 

xii.  In  a  three-generation  reproduction 
study,  deltamethrin  was  administered  to 
10  male  and  20  female  Charles  River  CD 
rats/dose  in  the  diet  at  doses  of  0,  0.1, 
1.0.  or  2.5  mg/kg/day.  Parental  toxicity 
was  not  demonstrated  at  any  dose  level. 
The  NOEL  for  systemic  toxicity  is  S  2.5 
mg/kg/day.  The  LOEL  for  systemic 
toxicity  was  not  observed.  Reproductive 
toxicity  was  not  demonstrated  at  any 
dose  level.  The  NOEL  for  reproductive 
toxicity  is  ^  2.5  mg/kg/day.  The 
reproductive  LOEL  was  not  observed. 


xiii.  There  is  no  mutagenicity 
concern.  There  are  three  acceptable 
studies:  One  reverse  mutation  assay;  one 
in  vitro  chromosome  aberration  study; 
one  UDS  assay  in  primary  rat 
hepatocytes.  All  these  studies  were 
negative.  A  dominant  lethal  study  is 
also  available  but  has  not  been  officially 
reviewed.  A  quick  assessment  indicated 
that  it  is  also  negative. 

xiv.  Studies  on  metabolism. 
Deltamethrin  '*C-labeled  at  either  the 
benzyl  (BD)  or  the  dimethyl  (DMD) 
portion  of  the  molecule  was  relatively 
well  absorbed.  Urine  and  fecal 
excretions  were  almost  complete  at  48 
hours  post-dosing.  Seven  days  after 
dosing.  31-56%  of  the  radioactivity 
administered  was  recovered  in  the 
urine,  36-59%  recovered  in  the  feces.  < 
0.2%  recovered  in  tissues  (fat  was 
highest)  and  <  1.2%  recovered  in 
carcass.  Fecal  extracts  contained  mostly 
unabsorbed,  unchanged  deltamethrin 
(17-46%  of  BD  dose  and  21-35%  of 
DMD  dose). 

XV.  Studies  on  neurotoxicity.  With  the 
exception  of  the  acute  delayed 
neurotoxicity  study,  no  neurotoxicity 
studies  are  available. 

xvi.  The  following  studies  are 
considered  data  gaps  in  the  toxicology 
data  base:  Acute  and  subchronic 
neurotoxicity.  These  studies  will  be 
required  under  a  special  Data  Call-in 
letter  pursuant  to  section  3(c)(2)(B)  of 
FIFRA.  Although  these  data  are  lacking. 
EPA  has  sufficient  toxicity  data  to 
support  these  tolerances  and  these 
additional  studies  are  not  expected  to 
significantly  change  its  risk  assessment. 
2.  Tralometnrin —  i.  A  battery  of  acute 
toxicity  studies  places  technical 
tralomethrin  in  Toxicity  Category  11  for 
acute  oral  LDjo.  acute  inhalation  LCjo, 
primary  eye  irritation;  Category  III  for 
acute  dermal  LDso;  Category  IV  for 
primary  dermal  irritation.  Tralomethrin 
is  not  a  sensitizer.  The  NOEL  for  acute 
delayed  neurotoxicity  is  greater  than 
6,000  mg/kg. 

ii.  In  a  rat  oral  toxicity  study, 
tralomethrin  was  administered  to  20  CD 
rats/sex/dose  via  gavage  at  dose  levels  of 
0,  1,  6,  or  18  mg/kg/day  for  13  weeks  (91 
days).  The  LOEL  for  this  13-week  rat 
oral  toxicity  study  is  6  mg/kg/day  based 
on  decreased  liver  weights.  The  NOEL 
is  1  mg/kg/day. 

iii.  In  a  13-week  dog  feeding  study, 
tralomethrin  in  polyethylene  glycol  was 
administered  to  5  beagle  dogs/ sex/group 
via  capsule  at  dose  levels  of  0,  0.1,  1.0, 
or  10  mg/kg/day.  The  LOEL  for  this  13- 
week  dog  feeding  study  is  10  mg/kg/day 
based  on  neurological  and 
hematological  effects.  The  NOEL  is  1 
mg/kg/day. 
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iv.  In  a  1-year  dog  feeding  study, 
tralomethrin  in  corn  oil  was 
administered  to  eight  beagle  dogs/sex/ 
group  by  capsule  at  dose  levels  of  0.75, 
3.0,  and  10.0  mg/kg/day.  The  high  dose 
level  was  excessively  toxic  and  was 
reduced  to  8.0  mg/kg/day  at  4  weeks 
and  to  6.0  mg/kg/day  on  week  14.  The 
low  dose  level  was  increased  from  0.75 
to  1.0  mg/kg/day  during  week  14.  The 
LOEL  in  this  1-year  dog  feeding  study 
is  3.0  mg/kg/dav,  based  on  reduced 
body  weight  gain,  tremors,  and 
ptyalism.  The  NOEL  is  0.75/1.0  mg/kg/ 

day. 

V.  In  a  mouse  carcinogenicity  study, 

tralomethrin  in  corn  oil  was 

administered  to  80  CD-I  mice/sex/dose 

by  gavage  at  dose  levels  of  0.75.  3.0.  or 

10.0  rng/kg/day  for  up  to  2  years.  The 

systemic  LOEL  in  this  mouse 

carcinogenicity  study  is  3  mg/kg/day. 

based  on  skin  lesions  in  male  and 

female  mice.  The  systemic  NOEL  is  0.75 

mg/kg/day.  Under  the  conditions  of  this 

study,  there  was  no  evidence  of 

carcinogenic  potential. 

vi.  In  rat  chronic  toxicity/ 
carcinogenicity  study,  tralomethrin  in 
com  oil  was  administered  to  80  CD  rats/ 
sex/dose  by  gavage  at  dose  levels  of 
0.75,  3.0,  or  12.0  mg/kg/day  for  up  to  2 
years.  The  LOEL  is  3  mg/kg/day  in  male 
and  female  rats  based  on  decreased 
body  weight  gain  in  males  and 
decreased  food  and  water  consumption 
in  males  and  females  at  3.0  mg/kg/day. 
The  NOEL  is  0.75  mg/kg/day.  Under  the 
conditions  of  this  study,  there  was  no 
evidence  of  carcinogenic  potential. 

vii.  In  a  rat  developmental  study, 
tralomethrin  in  corn  oil  was 
administered  to  25  female  Sprague- 
Dawley  CD  rats  per  group  at  0.  2,  6.  or 
18  mg/kg/day  via  gavage  on  days  6—17 
of  gestation.  On  day  21  the  rats  were 
sacrificed  and  pups  delivered  by 
cesarean  section.  The  maternal  LOEL  is 
18  mg/kg/day  based  on  one  treatment- 
related  death  at  this  dose  level.  The 
maternal  NOEL  is  6  mg/kg/day.  There 
was  no  developmental  toxicity  noted  at 
any  dose  level.  There  were  no 
treatment-related  increases  in 
malformations  or  variations  found  upon 
external,  internal,  and  skeletal 
examination  of  the  fetuses.  A 
developmental  LOEL  was  not  observed. 
The  developmental  NOEL  is  S  18  mg/ 
kg/day. 

viii.  In  a  developmental  study, 
tralomethrin  com  oil  was  administered 
to  15  female  New  Zealand  white  rabbits 
per  group  at  0,  2.  8,  or  32  mg/kg/day  via 
gavage  on  days  6-18  of  gestation.  There 
was  no  maternal  toxicity  noted  at  any 
dose  level.  In  a  developmental  study, 
tralomethrin  (purity  not  indicated)  in 
com  oil  was  administered  to  15  female 


New  Zealand  white  rabbits  per  group  at 
0,  2.  8.  or  32  mg/kg/day  via  gavage  on 
days  6-18  of  gestation.  On  Day  28  the 
dams  were  sacrificed  and  pups 
delivered.  A  maternal  LOEL  was  not 
observed.  The  maternal  NOEL  is  S  32 
mg/kg/day.  There  was  no 
developmental  toxicity  noted  at  any 
dose  level.  A  developmental  LOEL  was 
not  observed.  The  developmental  NOEL 
is  S  32  mg/kg/day. 

ix.  In  a  two-generation  rat 
reproductive  toxicity  study, 
tralomethrin  in  com  oil  was 
administered  to  COBS  CD  rats  by  gavage 
at  dose  levels  of  0.  0.75.  3.0,  or  12.0  mg/ 
kg/day.  The  LOEL  for  parental  toxicity 
is  3.0  mg/kg/day,  based  on  decreased 
body  weight  gains.  The  NOEL  for 
parental  toxicity  is  0.75  mg/kg/day. 
Reproductive  toxicity  was  demonstrated 
at  the  mid-  and  high-doses.  The  LOEL 
for  reproductive  toxicity  is  0.75  mg/kg/ 
day.  based  on  litters  with  smaller  than 
normal  pups.  A  reproductive  NOEL  was 
not  observed. 

x.  There  does  not  appear  to  be  a 
concern  for  mutagenicity,  however,  all 
studies  should  be  revisited,  particularly, 
the  mouse  lymphoma.  There  are  three 
reviewed  studies  that  are  not  classified 
for  acceptability:  one  mouse  lymphoma 
assay;  one  in  vitro  chromosome 
aberration  study  in  CHO  cells  and  one 
UDS  assay  in  primary  rat  hepatocytes. 
The  mouse  lymphoma  assay  tested 
negatively  without  activation  and  was 
moderately  positive  with  activation.  The 
other  two  assays  tested  negatively. 

xi.  The  metabolism  studies  indicate 
that  tralomethrin  is  rapidly 
debrominated  to  deltamethrin.  It  is  then 
further  metabolized  to  alcohols, 
carboxylic  acids,  glucuronides,  glycine 
and  sulfate  conjugates. 

xii.  No  mammalian  neurotoxicity 
studies  are  available.  The  acute  delayed 
neurotoxicity  study  in  the  hen  is 
summarized  in  section  one. 

B.  Toxicological  Endpoints 

The  synthetic  pyrethroid. 
tralomethrin  is  rapidly  metabolized  to 
deltamethrin.  The  toxicology  data  bases 
for  deltamethrin  and  tralomethrin  were 
combined  in  order  to  determine 
appropriate  endpoints  for  risk 
assessment  as  discussed  above.  Results 
of  the  rat  metabolism  study  support  this 
action. 

1.  Acute  toxicity.  EPA  has  established 
a  NOEL  of  1.0  mg/kg/day  based  on 
combined  acute  dietary  dog  studies  with 
a  combined  deltamethrin/tralomethrin 
data  base.  This  NOEL  is  based  on  an 
uncertainty  factor  of  100  to  account  for 
both  interspecies  extrapolation  and 
intraspecies  variability. 


2.  Short-  and  intermediate-term 
toxicity.  There  is  no  concern  for  short 
and  intermediate  term  toxicity.  There  is 
no  dermal  or  systemic  toxicity  at  1.000 
mg/kg/day  in  21  day  dermal  study  in 
rats. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  deltamethrin  at 
0.01  mg/kg/day.  This  RfD  is  based  on  a 
NOEL  of  1.0  mg/kg/day  from  subchronic 
dog  and  rat  toxicity  studies.  The  NOEL 
is  based  on  decreased  body  weight  gain 
in  rats.  This  RfD  is  based  on  an 
uncertainty  factor  of  100  to  account  for 
both  interspecies  extrapolation  and 
intraspecies  variability. 

4.  Carcinogenicity.  There  is  no 
evidence  of  carcinogenicity  in  either 
rats  or  mice. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.435  and  180.422)  for  the 
residues  of  deltamethrin  and 
tralomethrin.  in  or  on  a  variety  of  raw 
agricultural  commodities.  For  the 
purposes  of  the  risk  assessment,  the  data 
bases  for  deltamethrin  and  tralomethrin 
have  been  combined.  EPA  notes  that  the 
acute  dietary  risk  assessments  used 
Monte  Carlo  modeling  (in  accordance 
with  Tier  3  of  EPA's  Jime  1996  "Acute 
Dietary  Exposure  Assessment"  guidance 
document)  incorporating  anticipated 
residues  and  percent  crop  treated 
refinements.  Field  trial  data  and  FDA 
monitoring  data  were  used  to  generate 
anticipated  residues  of  residue 
distribution  for  Monte  Carlo  analyses. 
Chronic  dietary  risk  assessments  used 
anticipated  residues  and  percent  crop 
treated  refinements.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  and  risks  from 
deltamethrin  and  tralomethrin  as 
follows; 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1  day  or  single  exposure.  The  NOEL 
used  for  the  acute  dietary  exposure  was 
1.0  mg/kg/day.  Potential  acute 
exposures  from  food  commodities  were 
estimated  using  a  Tier  3  acute  dietary 
risk  assessment  (Monte  Carlo  Analysis). 
The  MOE  (99.9th  percentile)  for  the  U.S. 
population  based  on  an  acute  dietary 
exposure  of  0.000728  mg/kg/day  is 
1,373.  For  children  1-6  years  old  (most 
highly  exposed  population)  the  MOE 
based  on  an  acute  dietary  exposure  of 
0.001855  mg/kg/day  is  539.  The  Agency 
has  no  cause  for  concern  if  total 
exposure  calculated  for  the  99.9th 
percentile  yields  £in  MOE  of  100  or 
larger. 
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ii.  Chronic  exposure  and  risk. 
Potential  chronic  exposures  were 
estimated  using  NOVIGEN's  DEEM 
(Dietary  Exposure  Evaluation  Model). 
The  RfD  used  for  the  chronic  dietary 
analysis  is  0.01  mg/kg/day.  Using 
tolerance  values  and  anticipated 
residues  discussed  above,  the  risk 
assessment  resulted  in  use  of  0.2%  of 
the  RfD  for  the  general  U.S.  population 
and  0.5%  of  the  RfD  for  children  1-6 
years  old. 

Section  408fb)(2)(E)  authorizes  EPA  to 
consider  available  data  and  information 
on  the  anticipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  measured  in  food.  If  EPA  relies  on 
such  information,  EPA  must  require  that 
data  be  provided  5  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  Following  the  initial  data 
submission,  EPA  is  authorized  to 
require  similar  data  on  the  time  frame 
it  deems  appropriate.  Section 
408(b)(2)(F)  allows  the  Agency  to  use 
data  on  the  actual  percent  of  crop 
treated  when  establishing  a  tolerance 
only  where  the  Agency  can  make  the 
following  findings:  (a)  That  the  data 
used  are  reliable  and  provide  a  valid 
basis  for  showing  the  percentage  of  food 
derived  from  a  crop  that  is  likely  to 
contain  residues;  (b)  that  the  exposure 
estimate  does  not  underestimate  the 
exposure  for  any  significamt 
subpopulation  and;  (c)  where  data  on 
regional  pesticide  use  and  food 
consumption  are  available,  that  the 
exposure  estimate  does  not  understate 
exposure  for  any  regional  population.  In 
addition,  the  Agency  must  provide  for 
periodic  evaluation  of  any  estimates 
used. 

The  percent  of  crop  treated  estimates 
for  deltamethrin  were  derived  from 
Federal  and  market  survey  data.  EPA 
considers  these  data  reliable.  A  range  of 
estimates  are  supplied  by  this  data  and 
the  upper  end  of  this  range  was  used  for 
the  exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  underestimated  for 
any  significant  subpopulation.  Further, 
regional  consumption  information  is 
taken  into  account  through  EPA's 
computer-based  model  for  evaluating 
the  exposure  of  significant 
subpopulations  including  several 
regional  groups.  Review  of  this  regional 
data  allows  the  Agency  to  be  reasonably 
certain  that  no  regional  population  is 
exposed  to  residue  levels  higher  than 
those  estimated  by  the  Agency.  To  meet 
the  requirement  for  data  on  anticipated 
residues,  EPA  will  issue  a  Data  Call-In 


(DCI)  notice  pursuant  to  FFDCA  section 
408(f!  requiring  submission  of  data  on 
anticipated  residues  in  conjunction  with 
approval  of  the  registration  under 
FIFRA. 

2.  From  drinking  water.  Deltamethrin 
and  tralomethrin  are  immobile  in  soil 
and  will  not  leach  into  groundwater. 
Additionally,  due  to  their  insolubility 
and  hpophihc  nature,  any  residues  in 
surface  water  will  rapidly  and  tightly 
bind  to  soil  particles  and  remain  with 
sediment.  A  screening  evaluation  of 
leaching  potential  of  a  typical 
pyrethroid  was  conducted  using  EPA's 
Pesticide  Root  Zone  Model  (PRZM3). 
Based  on  this  screening  assessment,  the 
potential  concentrations  of  a  pyrethroid 
in  ground  water  at  depths  of  1  and  2 
meters  are  essentially  zero  (much  less 
than  0.001  ppb).  Therefore.  EPA 
concludes  that  residues  are  not  expected 
to  occur  in  drinking  water. 

i.  Acute  exposure  and  risk.  Acute 
drinking  water  exposure  is  estimated  for 
the  U.S.  population  to  be  0.000014  mg/ 
kg/day  with  an  MOE  of  69,093.  For  non- 
nursing  infants  less  than  1  year  old  the 
exposure  is  0.000028  with  an  MOE  of 
35.895. 

ii.  Chronic  exposure  and  risk.  Chronic 
drinking  water  exposure  is  estimated  for 
the  U.S.  population  to  be  zero  and  for 
the  non-nursing  infants  0.000001  mg/ 
kg/day.  Zero  percent  of  the  RfD  is 
occupied  by  both  population  groups. 

3.  From  non-dietary  exposure. 
Deltamethrin  and  tralomethrin  are  broad 
spectrum  insecticides  registered  for  use 
on  a  variety  of  food  and  non-food 
agricultural  commodities.  Non- 
agricultural  registered  uses  include  turf 
and  lawn  care  treatments,  broadcast 
carpet  treatments,  spot,  crack  and 
crevice  treatment,  lawn  and  garden 
sprays  and  indoor  and  outdoor 
residential  and  industrial 
establishments. 

To  evaluate  non-dietary  exposure,  the 
"flea  infestation  control"  scenario  was 
chosen  to  represent  a  plausible  but 
worst  case  non-dietary  (indoor  and 
outdoor)  non-occupational  exposure. 
This  scenario  provides  a  situation  where 
deltamethrin  and/or  tralomethrin  is 
commonly  used  and  they  can  be  used 
concurrently  for  a  multitude  of  uses, 
e.g.,  spot  and/or  broadcast  treatment  of 
infested  indoor  surfaces  such  as  carpets 
and  rugs,  treatment  of  pets  and 
treatment  of  the  lawn.  This  hypothetical 
situation  provides  a  very  conservative, 
upper  bound  estimate  of  potential  non- 
dietary  exposures.  Consequently,  if 
health  risks  are  acceptable  under  these 
conditions,  the  potential  risks 
associated  with  other  more  likely 
scenarios  would  also  be  acceptable. 


Because  tralomethrin  is  rapidlv 
metabohzed  to  deltamethrin.  and  the 
toxicology  profiles  of  deltamethrin  and 
tralomethrin  are  virtually  identical,  a 
non-dietary  and  aggregate  (non-dietar>'  + 
chronic  dietary)  exposure/risk 
assessment  has  been  conducted  for  the 
combination  of  both  active  ingredients. 
The  total  exposure  to  both  materials  was 
expressed  as  "deltamethrin  equivalents" 
and  these  were  compared  to  the 
toxicology  endpoints  identified. 

The  total  aggregate  non-dietar>- 
exposure  including  lawn,  carpet,  and 
pet  uses  (in  mg/kg/dav)  are:  0.00002  for 
aduhs;  0.000503  for  children  aged  1-6 
years;  and  0.000543  for  infants  less  than 
1  year  old. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  thai, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
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which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

Although  deltamethrin  and 
tralomethrin  are  similar  to  other 
members  of  the  synthetic  pyrethroid 
class  of  insecticides.  EPA  does  not  have, 
at  this  time,  available  data  to  determine 
whether  deltamethrin  and  tralomethrin 
have  a  common  mechanism  of  toxicity 
with  other  substances  or  how  to  include 
this  pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  deltamethrin 
and  tralomethrin  do  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  deltamethrin  and 
tralomethrin  have  a  common 
mechanism  of  toxicity  with  other 
substances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  The  acute  aggregate  risk 
assessment  takes  into  account  exposure 
from  food  and  drinking  water.  The 
potential  acute  exposure  from  food  and 
water  to  tha  U.S.  population  for 
deltamethrin  and  tralomethrin  is 
0.000742  mg/kg/day  vdth  an  MOE  of 
1,348.  This  acute  dietary  exposure 
estimate  is  considered  conservative, 
using  anticipated  residue  values  and 
percent  crop-treated  data  in  conjunction 
with  Monte  Carlo  analysis. 

2.  Chronic  risk.  Using  the  ARC 
exposure  assumptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  deltamethrin  and 
tralomethrin  from  food  will  utilize  0.2% 
of  the  RfD  for  the  U.S.  population.  The 
major  identifiable  subgroup  with  the 
highest  aggregate  exposure  is  children 
1-6  years  old  discussed  in  Unit  II. F  of 
this  preamble.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciaole  risks  to  human  health. 

3.  Snort-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 


exposure.  The  potential  short-  and 
intermediate-term  aggregate  risk  for  the 
U.S.  population  is  an  exposure  0.000042 
mg/kg/day  with  an  MOE  of  49.000.  EPA 
concludes  that  there  is  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  deltamethrin  and 
tralomethrin  residues. 

E.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Deltamethrin  and  tralomethrin  do  not 
yet  have  carcinogenicity  classification; 
however,  there  is  no  evidence  of 
carcinogenicity  in  any  of  the  chronic 
studies.  Therefore,  a  carcinogenicity  risk 
analysis  is  not  required. 

F.  Aggregate  Rislcs  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
deltamethrin  and  tralomethrin,  EPA 
considered  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  two-generation  reproduction  study  in 
the  rat.  The  developmental  toxicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  organism 
resulting  from  pesticide  exposiu-e 
during  prenatal  development  to  one  or 
both  parents.  Reproduction  studies 
provide  information  relating  to  effects 
from  exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  wrill  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variabiUty))  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  See 
toxicological  profile  in  Unit  II.  A  of  this 
preamble. 


iii.  Reproductive  toxicity  study.  See 
toxicological  profile  in  Unit  II.A  of  this 
preamble. 

iv.  Pre-  and  post-natal  sensitivity. 
There  is  no  evidence  of  additional 
sensitivity  to  young  rats  or  rabbits 
following  prenatal  exposure  to 
deltamethrin  or  tralomethrin. 

V.  Conclusion.  Based  on  the  above, 
EPA  concludes  that  reliable  data 
support  use  of  the  standard  hundredfold 
uncertainty  factor,  and  that  an 
additional  uncertainty  factor  is  not 
needed  to  protect  the  safety  of  infants 
and  children. 

2.  Acute  risk.  The  potential  acute 
exposure  from  food  and  drinking  water 
to  the  most  sensitive  population 
subgroup,  children  1-6  years  old  is 
0.001867  mg/kg/day  with  an  MOE  of 
535.  The  Agency  has  no  cause  for 
concern  if  total  acute  exposure 
calculated  for  the  99.9th  percentile 
yields  an  MOE  of  100  or  larger. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  deltamethrin 
and  tralomethrin  from  food  will  utilize 
0.5%  of  the  RfD  for  infants  and 
children.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 

4.  Short-  or  intermediate-term  risk. 

,  EPA  has  concluded  that  potential  short- 
er intermediate-term  aggregate  exposure 
of  deltamethrin  and  tralomethrin  from 
chronic  dietary  food  and  drinking  water 
(considered  to  be  a  background 
exposure  level)  plus  indoor  and  outdoor 
residential  exposure  to  infants  (less  than 
1  year  old)  is  0.000057  mg/kg/day  with 
an  MOE  of  1,800.  For  children  (1-6 
years  old)  the  exposure  is  0.000055  mg/ 
kg/day  vdth  an  MOE  of  2.700. 

5.  Special  docket.  The  complete  acute 
and  chronic  exposure  analyses 
(including  dietary,  non-dietary,  drinking 
water,  and  residential  exposure,  and 
analysis  of  exposiu-e  to  infants  and 
children)  used  for  risk  assessment 
piuposes  can  be  found  in  the  Special 
Docket  for  the  FQPA  under  the  title 
"Risk  Assessment  for  Extension  of 
Tolerances  for  Synthetic  Pyrethroids." 
Further  explanation  regarding  EPA's 
decision  regarding  the  additional  safety 
factor  can  also  be  found  in  the  Special 
Docket. 

EPA  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  deltamethrin  and 
tralomethrin. 
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G.  Endocrine  Disrupter  Effects 

EPA  is  required  to  develop  a 
screening  program 'to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  "may  have  an 
effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine 
effect..."  The  Agency  is  currently 
working  with  interested  stakeholders, 
including  other  government  agencies, 
public  interest  groups,  industry  and 
research  scientists  in  developing  a 
screening  and  testing  program  and  a 
priority  setting  scheme  to  implement 
this  program.  Congress  has  allowed  3 
years  from  the  passage  of  FQPA  (August 
3,  1999)  to  implement  this  program.  At 
that  time,  EPA  may  require  further 
testing  of  this  active  ingredient  and  end 
use  products  for  endocrine  disrupter 
effects. 

III.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

EPA  has  reviewed  the  results  of 
animal  metabolism  studies  and  has 


Commodity 


concluded  that  the  metabolism  of 
deltamethrin  in  animals  is  adequately 
understood  for  the  purposes  of  these 
tolerances.  The  absorption  of 
deltamethrin  appears  to  be  highly 
dependent  upon  the  route  and  vehicle 
of  administration.  Once  absorbed, 
deltamethrin  is  rapidly  and  extensively 
metabolized  and  excreted  through  uriiie 
and  feces,  almost  completed  within  the 
first  48  hours.  The  residue  of  concern  is 
deltamethrin. 

B.  Analytical  Enforcement  Methodology 
The  analytical  method  designated 

HRAV-7B  is  adequate  for  enforcement 
purposes.  Multiresidue  methods  data  for 
tralomethrin,  deltamethrin,  and  trans- 
deltamethrin  have  been  sent  to  the  Food 
and  Drug  Administration. 

C.  Magnitude  of  Residues 

Adequate  residue  data  were  provided 
to  support  tolerances  of  0.05  ppm. 
Residue  levels  of  deltamethrin  in  food 
and/or  feed  items  after  applications  to 
food  and  feed  handling  establishments 
were  below  the  level  of  quantitation 


(LOQJ  i.e.,  below  0.02  ppm.  There  is  no 
reasonable  expectation  of  secondary 
residues  in  eggs,  meat,  milk  or  poultry 
from  the  proposed  use  as  delineated  in 
40  CFR  180.6(a)(3). 

D.  International  Residue  Limits 

Deltamethrin  is  a  broad  spectrum 
insecticide  used  throughout  the  world 
to  control  pests  of  Hvestock,  crops, 
ornamental  plants  and  turf,  and 
household,  commercial  and  industrial 
food  use  areas.  A  reevaluation  of  the 
maximum  residue  limits  (MRLs)  was 
conducted  m  1994,  in  accordance  with 
the  EC  Directive  (91/414/EEC) 
Registration  Requirements  for  Plant 
Protection  Products.  A  comparison  of 
the  proposed  CODEX  MRL's  and 
tolerances  for  deltamethrin  in  or  on  food 
and  feed  items  is  presented  below: 


Food/Feed  Items 


Proposed/Current  MRL 
(CODEX)  in  ppm 


0.05 


Proposed/Established  Toler- 
ance (US  EPA)  in  ppm 


0.05 


Since  the  CODEX  MRL's  are  the  same 
as  the  proposed  U.S.  EPA  tolerance, 
there  is  no  concern  for  international 
harmonization. 

rv.  Conclusion 

Therefore,  a  tolerance  is  established 
for  residues  of  deltamethrin  in  or  on 
food  and  feed  items  as  a  result  of  use  in 
food  and  feed  handling  establishments 
at  0.05  ppm. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may.  by  October  26.  1998, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 


hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  wall  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify' 
the  action  requested  (40  CFR  178.32). 


Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Docket  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-300669)  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Pubfic  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Program.s, 
Environmental  Protection  Agency, 
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Crystal  Mall  #2.  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epaniail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  cind  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

VII.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 


Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.]  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

VIII.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiu-al  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  10. 1998. 

James  J.  Jones, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.435,  paragraph  (a)  by 
designating  the  text  following  the 
paragraph  heading  as  paragraph  (a)(1) 
and  by  adding  paragraph  (a)(2)  to  read 
as  follows: 

§  180.435    Deltamettirin;  tolerances  for 
residues. 

(a)  General.  *         »        * 


(2)  A  tolerance  of  0.05  ppm  is 
established  for  residues  of  the 
insecticide  deltamethrin  (l/?,3fl)-3-(2,2- 
dibromovinyl)-2,2- 

dimethylcyclopropanecarboxylic  acid 
(S)-alpha-cyano-3-phenoxybenzyl  ester 
and  its  major  metabolites,  trans 
deltamethrin  (S)-alpha-cyano-7n- 
phenoxybenzyl-(lfl,3fl)-3-(2,2- 
dibromovinyl)-2,2- 

dimethylcyclopropanecarboxylate  and 
alpha-/?-deltamethrin[(fl)-alpha-cyano- 
m-phenoxybenzyl-(l/?,3fl)-3-(2,2- 
dibromovinyl)-2,2- 
dimethylcyclopropanecarboxylate]  as 
follows: 

(i)  In  or  on  all  food/feed  items  (other 
than  those  covered  by  a  higher  tolerance 
as  a  result  of  use  on  growing  crops)  in 
food/ feed  handling  establishments. 

(ii)  The  insecticide  may  be  present  as 
a  residue  from  application  of 
deltamethrin  in  food  handling 
establishments,  including  food  service, 
manufacturing  and  processing 
establishments,  such  as  restaurants, 
cafeterias,  supermarkets,  bakeries, 
breweries,  dairies,  meat  slaughtering 
and  packing  plants,  and  canneries,  feed 
handling  establishments  including  feed 
manufacturing  and  processing 
establishments,  in  accordance  with  the 
following  prescribed  conditions: 

(A)  Application  shall  be  limited  to 
general  surface  and  spot  and/or  crack 
and  crevice  treatment  in  food/feed 
handling  establishments  where  food/ 
feed  and  food/ feed  products  are  held, 
processed,  prepared  and  served.  General 
surface  application  may  be  used  only 
when  the  facility  is  not  in  operation 
provided  exposed  food/feed  has  been 
covered  or  removed  from  the  area  being 
treated.  Spot  and/or  crack  and  crevice 
application  may  be  used  while  the 
facility  is  in  operation  provided  exposed 
food/feed  is  covered  or  removed  from 
the  area  being  treated  prior  to 
application.  Spray  concentration  shall 
be  limited  to  a  maximum  of  0.06  percent 
active  ingredient.  Contamination  of 
food/feed  or  food/feed  contact  surfaces 
shall  be  avoided. 

(B)  To  assure  safe  use  of  the 
insecticide,  its  label  and  labeling  shall 
conform  to  that  registered  with  the  U.S. 
Environmental  Protection  Agency  and 
shall  be  used  in  accordance  with  such 
label  and  labeling. 
***** 

(FR  Doc.  98-22529  Filed  8-25-98;  8:45  am] 
BILUNQ  CODE  656»-60-f 
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issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
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rule  making  prior  to  the  adoption  of  the  final 
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OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2635 
RIN  3209-AA04 

Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 

agency:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Proposed  rule  amendments. 

summary:  The  Office  of  Government 
Ethics  is  proposing  minor  amendments 
to  the  sections  on  seeking  other 
employment  and  outside  activities  in 
the  regulation  governing  standards  of 
ethical  conduct  for  executive  branch 
employees,  to  conform  with  interpretive 
advice  and  to  improve  clarity. 
DATES:  Comments  are  invited  and  must 
be  received  before  October  26, 1998. 
ADDRESSES:  Send  comments  to  the 
Office  of  Government  Ethics,  Suite  500, 
1201  New  York  Avenue.  NW., 
Washington,  DC  20005-3917,  Attention: 
G.  Sid  Smith. 

FOR  FURTHER  INFORMATION  CONTACT:  G. 
Sid  Smith,  Senior  Associate  General 
Counsel,  Office  of  Government  Ethics; 
telephone:  202-208-8000;  TDD:  202- 
208-8025;  FAX:  202-208-8037;  hitemet 
E-mail  address:  usoge@oge.gov  (for  E- 
mail  messages,  the  subject  line  should 
include  the  following  sentence — 
Rulemaking  to  amend  standards  of 
ethical  conduct  sections  on  seeking 
emplojmient  and  outside  activities). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Some  six  years  ago.  the  Office  of 
Government  Ethics  (OGE)  issued  a  final 
rule  establishing  the  executive  bremch 
standards  of  ethical  conduct,  pursuant 
to  section  201(a)  of  Executive  Order 
12674  (57  FR  35006-35067,  August  7, 
1992).  These  standards  and  the 
examples  therein,  as  amended  and 
codified  at  5  CFR  part  2635,  are  the 
primary  source  of  guidance  for  ethics 
officials  and  employees  throughout  the 
executive  branch  in  applying  the 
fourteen  fundamental  principles  of 


ethical  conduct  contained  in  the 
Executive  order,  hi  a  final  rule 
published  at  62  FR  48746-48748 
(September  17,  1997),  OGE  amended  the 
standards  of  ethical  conduct  regulation, 
by  removing  superseded  references  to 
the  former  honorarium  bar,  reflecting 
statutory  changes  on  procurement 
integrity,  adding  references  to  a  recent 
regulation  on  conflicts  of  interest  (5  CFR 
part  2640),  and  making  other  minor 
corrections  and  updates. 

Based  on  feedback  from  the  executive 
branch  ethics  community,  OGE  believes 
that  the  standards  of  ethical  conduct  are 
generally  fulfilling  the  intended  goals  of 
the  Executive  order  in  establishing 
useful,  practical  guidelines  for 
employees.  Over  the  past  six  years,  OGE 
has  provided  interpretive  advice  to 
department  and  agency  ethics  officials 
on  the  application  of  these  standards,  as 
specific  fact  patterns  have  arisen.  As  a 
result,  OGE  has  determined  that 
selected  provisions  in  the  standards 
should  now  be  amended,  in  order  to 
codify  some  of  that  advice  and  to  clarify 
the  intended  meaning  of  the  regulatory 
language,  hi  a  separate  rulemaldng.  OGE 
published  a  proposed  rule  to 
accomplish  that  with  respect  to  certain 
provisions  in  subpart  B  (Gifts  From 
Outside  Sources).  By  this  current 
rulemaking,  OGE  is  proposing  similarly 
minor  amendments  to  provisions  of  the 
standards  of  ethical  conduct  in  subpart 
F  (Seeking  Other  Employment)  and 
subpart  H  (Outside  Activities),  in  order 
to  further  codify  interpretive  advice  and 
to  improve  clarity. 

II.  Analysis  of  Proposed  Amendments 

Subpart  F 

Subpart  F  of  the  standards  of  ethical 
conduct  regulation  (5  CFR  part  2635) 
implemented  certain  provisions  of  a 
criminal  statute  and  an  Executive  order, 
specifically:  (1)  18  U.S.C.  208, 
restricting  employees'  official 
participation  in  matters  wherein  a 
person  or  organization  with  whom  they 
are  negotiating  for  or  have  an 
arrangement  concerning  prospective 
employment  has  a  financial  interest, 
and  (2)  sections  101(h)  and  lOl(j)  of 
Executive  Order  12674,  directing 
employees  to  act  impartially  in  official 
matters  and  not  to  engage  in  seeking  or 
negotiating  for  outside  employment  that 
conflicts  with  official  duties  and 
responsibilities.  See  references  to  these 
implementation  goals  in  the  preamble  to 


OGE's  proposed  rule  on  standards  of 
ethical  conduct  (56  FR  33786,  July  23. 
1991),  and  in  §  2635.601  of  the  final 
rule.  Because  these  provisions  of  the 
criminal  statute  and  Executive  order  are 
so  closely  related,  they  were  combined 
for  implementation  at  subpart  F,  with  a 
requirement  generally  for 
disqualification  from  participation  in 
certain  matters  when  an  employee  is 
"seeking  other  employment,"  a  term 
that  encompasses  both  negotiating  and 
other  specified  lesser  contacts. 

Sections  2635.601  and  2635.602  in 
that  subpart  suggest  that  its  coverage 
may  be  limited  to  situations  where  the 
employee's  "performance  or 
nonperformance  of  official  duties  will 
affect"  the  financial  interests  of  a 
prospective  employer.  A  somewhat 
more  accurate  test,  for  purposes  of  18 
U.S.C.  208,  is  stated  in  §  2635.604(a). 
§  2635.605(a).  and  §  2635.606(a),  which 
is  that  coverage  extends  to  participation 
in  "a  particular  matter  that  has  a  direct 
and  predictable  effect"  on  those 
financial  interests.  The  criminal  statute 
does  not  limit  its  application  to 
situations  where  one's  performance  of 
official  duties  will  affect  a  financial 
interest,  but  instead  focuses  on  whether 
a  matter  in  which  the  employee 
participates  will  affect  the  financial 
interest.  Further,  the  statute  is  triggered 
only  if  the  effect  on  the  financial 
interest  will  be  direct  and  predictable. 

This  variation  among  sections  of  the 
regulation  was  an  unintended  result  of 
the  process  by  which  provisions  on 
prospective  employment  in  the  criminal 
statute  and  Executive  order  were 
implemented  jointly.  As  questions  from 
ethics  officials  have  arisen  concerning 
these  apparent  discrepancies,  OGE  has 
advised  that  the  requirements  of  18 
U.S.C.  208  control.  In  order  to  more 
clearly  align  the  provisions  of  subpart  F 
with  that  advice  and  the  criminal 
statute,  OGE  proposes  to  amend 
§  2635.601  and  §  2635.602  accordingly. 

Additionally.  OGE  proposes  to  amend 
§2635.601,  §2635.602,  §2635.604, 
§  2635.605,  and  §  2635.606.  to  clarif\- 
initially  in  each  section  that  the 
restrictions  apply  only  when  the 
employee  would  be  "participating 
personally  and  substantially"  in  a 
particular  matter.  These  modifications 
will  further  ensure  that  subpart  F  is 
consistent  with  18  U.S.C.  208  and  in 
conformance  with  OGE  advice. 
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Subpart  H 

Section  2635.807(a)  in  subpart  H  of 
the  standards  of  ethical  conduct 
regulation  directs  that  employees  shall 
not  receive  compensation  from  any 
source  other  than  the  Government  for 
teaching,  speaking  or  writing  that  relates 
to  their  official  duties.  This  section 
implemented  several  principles  of 
Executive  Order  12674,  primarily  the 
prohibitions  in  sections  101(c)  and 
101(g)  against  employee  misuse  of 
nonpublic  information  and  use  of  public 
office  for  private  gain,  as  well  as  the 
principle  in  section  101  (n)  that  an 
employee  shall  endeavor  to  avoid 
actions  creating  even  the  appearance  of 
such  violations.  See  references  to  these 
implementation  goals  in  the  preamble  to 
OGE's  proposed  rule  on  standards  of 
ethical  conduct  (56  FR  33790.  July  23. 
1991)  and  in  the  preamble  to  the  final 
regulation  (57  FR  35036,  August  7, 
1992).  Section  2635.807(a)  also 
embodies  the  criminal  prohibition  at  18 
U.S.C.  209  on  receipt  of  any 
supplementation  of  Government  salary 
as  compensation  for  services  as  a 
Govemmeui  employee. 

Essential  to  the  understanding  and 
meaning  of  this  section  of  the  regulation 
is  a  clear  definition  of  the  term 
"receive."  Paragraph  (a)(2)(iv)  thereof 
defines  "receive"  to  include  actual  or 
constructive  receipt  of  compensation, 
such  that  the  employee  has  the  right  to 
exercise  dominion  and  control  over  the 
compensation  and  to  direct  its 
subsequent  use,  and  it  includes  certain 
indirect  payments  to  charitable 
organizations,  relatives,  and  others. 
When  the  standards  of  ethical  conduct 
regulation  was  issued  in  1992,  OGE 
believed  that  this  definition  would 
adequately  apprise  employees  of  the 
extent  of  the  restrictions  on  receipt  of 
compensation  in  §  2635.807(a).  It  has 
become  apparent,  however,  that  there 
may  be  some  confusion  about  when 
receipt  occurs  for  compensation  that  is 
deferred  or  made  in  advance.  For 
example,  some  departing  employees 
have  negotiated  contracts  to  undertake 
speaking,  teaching  or  writing  activities 
that  may  be  related  to  official  duties, 
whereby  compensation  will  be:  (1) 
deferred  until  after  leaving  Government 
service,  for  activities  performed  during 
Government  service,  or  (2)  paid  while 
the  individual  is  still  a  Govenunent 
employee,  as  an  advance  for  activities  to 
be  performed  after  leaving  Government 
service.  In  response  to  employees  and 
agency  ethics  officials  who  have  raised 
these  issues,  OGE  has  advised  that  in 
both  circumstances  described  above, 
compensation  would  be  viewed  as 
received,  in  violation  of  §  2635.807(a). 


In  order  to  codify  this  interpretive 
advice  and  intent  with  regard  to  these 
issues,  OGE  proposes  to  amend  the 
definition  of  "receive"  in  §  2635.807(a). 
To  the  extent  possible,  this  will  also 
promote  consistency  with  a  related 
regulation  and  OGE  advice  concerning 
the  term  "receive"  as  it  pertains  to  the 
statutory  15%  limit  on  outside  earned 
income  and  restrictions  on 
compensation  for  outside  employment 
that  apply  to  certain  senior  noncareer 
officials  (see  5  CFR  2636.303(c)). 

III.  Matters  of  Regulatory  Procedure 

Executive  Order  12866 

In  promulgating  these  proposed  rule 
amendments,  OGE  has  adhered  to  the 
regulatory  philosophy  and  the 
applicable  principles  of  regulation  set 
forth  in  section  1  of  Executive  Order 
12866,  Regulatory  Plaruiing  and  Review. 
These  proposed  amendments  have  also 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Executive  order. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  under  the 
Regulatory  Flexibifity  Act  (5  U.S.C. 
chapter  6)  that  this  rulemaking  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  primarily  affects  Federal 
executive  branch  agencies  and  their 
employees. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  these  proposed  amendments  do 
not  contain  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

List  of  Subjects  in  Part  2635 

Conflict  of  interests,  Executive  branch 
standards  of  ethical  conduct. 
Government  employees. 

Approved:  April  1,  1998. 
Stephen  D.  Potts, 
Director.  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Office  of  Government 
Ethics  proposes  to  amend  part  2635  of 
subchapter  B  of  chapter  XVI  of  title  5  of 
the  Code  of  Federal  Regulations,  as 
follows: 

PART  2635— [AMENDED] 

1.  The  authority  citation  for  part  2635 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  7301,  7351,  7353;  5 
U.S.C.  App.  (Ethics  in  Government  Act  of 
1978);  E.O.  12674,  54  FR  15159,  3  CFR,  1989 


Comp.,  p.  215,  as  modified  by  E.O.  12731.  55 
FR  42547,  3  CFR,  1990  Comp.,  p.  306. 

§2635.601    [Amended] 

2.  Section  2635.601  is  amended  by 
removing  the  words  "who  otherwise 
would  be  affected  by  the  performance  or 
nonperformance  of  the  employees' 
official  duties."  fix)m  the  end  of  the  first 
sentence  and  adding  the  words  "whose 
financial  interests  would  be  directly  and 
predictably  affected  by  particular 
matters  in  which  the  employees 
participate  personally  and 
substantially."  in  their  place,  and  by 
adding  the  new  sentence  "See 

§  2635.402  and  §  2640.103  of  this 
chapter."  between  the  second  and  third 
sentences. 

§2635.602    [Amended] 

3.  Section  2635.602  is  amended  by     , 
removing  the  words  "the  employee's 
official  duties  would  affect"  from  the 
first  sentence  of  the  undesignated 
introductory  text  and  adding  the  words 
"particular  matters  in  which  the 
employee  will  be  participating 
personally  and  substantially  would 
directly  and  predictably  affect"  in  their 
place,  and  by  removing  the  words 
"affected  by  the  performance  or 
nonperformance  of  his  official  duties" 
from  the  first  sentence  of  the  note 
following  the  undesignated  introductory 
text  and  adding  the  words  "affected 
directly  and  predictably  by  particular 
matters  in  which  he  participates 
personally  and  substantially"  in  their 
place. 

4.  Section  2635.603  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§2635.603    Definitions. 

***** 

(d)  Direct  and  predictable  effect, 
particular  matter,  and  personal  and 
substantial  have  the  respective 
meanings  set  forth  in  §  2635.402(b)(1), 
(3),  and  (4). 

§2635.604    [Amended] 

5.  Section  2635.604  is  amended  by 
adding  the  words  "personally  and 
substantially"  after  the  word 
"participate"  in  the  first  sentence  of 
paragraph  (a). 

§2635.605    [Amended] 

6.  Section  2635.605  is  amended  by 
adding  the  words  "personally  and 
substantially"  after  the  word 
"participate"  in  the  first  sentence  of 
paragraph  (a),  and  by  adding  the  words 
"personally  and  substantially"  after  the 
word  "participate"  in  the  first  sentence 
of  paragraph  (b)- 
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§2635.606    [Amended] 

7.  Section  2635.606  is  amended  by 
removing  the  words  "taking  official 
action"  from  the  first  sentence  of 
paragraph  (a)  and  adding  the  words 
"participating  personally  and 
substantially"  in  their  place. 

§2635.807    [Amended] 

8.  Section  2635.807  is  amended  by 
adding  the  new  sentence  "This  includes 
compensation  paid  in  advance  to  an 
employee  for  activities  to  be  performed 
in  the  future,  and  compensation 
deferred  to  the  future  for  activities  that 
are  performed  while  an  employee."  after 
the  first  sentence  in  paragraph  (a)(2)(iv). 

[FR  Doc.  98-22864  Filed  8-25-98;  8:45  am] 

BILLING  CODE  KMS-OI-U 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  1  and  2 
[DocKet  No.  97-018-3] 
RIN  0579-AA95 

Licensing  Requirements  for  Dogs  and 
Cats 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  reopening  and 
extension  of  comment  period. 

SUMMARY:  We  are  reopening  and 
extending  the  comment  period  for  our 
advance  notice  of  proposed  rulemaking 
that  announced  that  we  are  considering 
several  changes  to  the  Animal  Welfare 
regulations  to  ensure  the  humane 
handling,  care,  and  treatment  of  dogs 
and  cats,  while  concentrating  our 
regulatory  efforts  on  those  facilities  that 
present  the  greatest  risk  of 
noncompliance  with  the  regiUations. 
This  extension  will  provide  interested 
persons  with  additional  time  in  which 
to  prepare  comments  on  the  advance 
notice  of  proposed  rulemaking. 
DATES:  Consideration  will  be  given  only 
to  comments  on  Docket  No.  97-018-2 
that  are  received  on  or  before  September 
23,  1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-018-2,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-018-2.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 


Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  69&-2817  to  facilitate 
entry  into  the  comment  reading  room. 
Alternatively,  comments  may  be 
submitted  via  the  Internet  on  an 
electronic  form  located  at  http:// 
comments.aphis.usda.gov.  Comments 
submitted  on  the  electronic  form  need 
only  be  submitted  once. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Bettve  Walters,  Veterinary  Medical 
Officer,  AC,  APHIS,  4700  River  Road 
Unit  84,  Riverdale,  MD  20737-1234, 
(301)  734-7833. 

SUPPLEMENTARY  INFORMATION:  On  June 
24,  1998,  we  published  in  the  Federal 
Register  (63  FR  34333-34335,  Docket 
No.  97-018-2)  an  advance  notice  of 
proposed  rulemaking  that  announced 
that  we  are  considering  several  changes 
to  the  Animal  Welfare  regulations  at  9 
CFR  parts  1  and  2  to  ensure  the  humane 
handling,  care,  and  treatment  of  dogs 
and  cats,  while  concentrating  our 
regulatory  efforts  on  those  facilities  that 
present  the  greatest  risk  of 
noncompliance  with  the  regulations. 
Comments  on  the  advance  notice  of 
proposed  rulemaking  were  required  to 
be  received  on  or  before  August  24, 
1998. 

In  response  to  requests  from  several 
organizations,  we  are  reopening  and 
extending  the  public  comment  period 
on  Docket  No.  97-018-2  until 
September  23, 1998.  This  action  will 
allow  interested  groups  and  individuals 
additional  time  to  prepare  and  submit 
comments. 

Authority:  7  U.S.C.  2131-2159;  7  CFR  2.22, 
2.80,  and  371.2(g). 

Done  in  Washington,  DC,  this  21st  day  of 
August  1998. 

Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

|FR  Doc.  98-22908  Filed  8-25-98;  8:45  ami 
BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-184-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Dassault 
Model  Falcon  2000  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Dassault  Model  Falcon  2000 
series  airplanes.  This  proposal  would 
require  modification  of  the  front  galley 
and  rear  lavatory  water  heaters.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 

airworthiness  authority.  The  actions      

specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the  water 
heater  control  thermostat  and  the 
associated  electrical  relay,  which  could 
lead  to  overheating  of  the  water  and 
damage  to  the  adjacent  wiring,  and 
consequent  smoke  and  fumes  in  the 
passenger  cabin  and  possible  injury  to 
the  flight  crew  and  passengers. 
DATES:  Comments  must  be  received  by 
September  25,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
184-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  t>e  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Dassault  Falcon  Jet,  P.O.  Box  2000, 
South  Hackensack,  New  Jersey  07606. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  »NFORMATX)N  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425) 227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  hght 
of  the  comments  received. 


45418 


Federal  Register/ Vol.  63.  No.  165 /Wednesday,  August  26,  1998 /Proposed  Rules 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-184-AD.' 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


The  Dassault  service  bulletin 
references  BFGoodrich  Service  Bulletin 
SB8921082G2-38-2,  dated  February  10. 
1998,  as  an  additional  source  of  service 
information  to  accomplish  the 
modification  of  the  water  heaters. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

The  DGAC  classified  the  Dassault 
service  bulletin  as  mandatory  and 
issued  French  airworthiness  directive 
97-185-003(B)Rl,  dated  November  19, 
1997,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

The       FAA's  Conclusions 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-184-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-i056. 

Discussion 

The  Direction  Generale  de  1' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Dassault 
Model  Falcon  2000  series  airplanes.  The 
DGAC  advises  that  it  has  received 
reports  of  overheating  on  certain 
BFGoodrich  water  heaters,  part  number 
(F/N)  8921082G2  (Dassault  Aviation 
Falcon  Jet  water  heaters  P/N  770224- 
501).  Investigation  revealed  that  the 
water  heater  control  thermostat  and  the 
associated  power  shut-off  relay  of  the 
associated  heater  resistor  failed,  which 
resulted  in  overheating  of  the  water  and 
damage  to  the  adjacent  wiring.  Such 
failure,  if  not  corrected,  could  result  in 
smoke  and  fumes  in  the  passenger  cabin 
and  possible  injury  to  passengers  and 
the  flight  crew. 

Explanation  of  Relevant  Service 
Information 

Dassault  Aviation  has  issued  Service 
Bulletin  F200O-115  (F2000-38-4). 
dated  December  17,  1997,  which 
describes  procedures  for  modification  of 
the  water  heaters  for  the  front  galley  and 
rear  lavatory.  The  modification  includes 
removal  of  the  thermostat  and 
installation  of  an  improved 
interchangeable  overheat  safety 
thermostat,  which  provides  an 
additional  means  to  directly  shut  off 
power  to  the  water  heater  resistor  in  the 
event  that  the  thermostat  and  associated 
relay  fail. 


This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  Dassault  service  bulletin 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  23  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
modification,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  approximately  $240 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $8,280,  or 
$360  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Dassault  Aviation:     Docket  98-NM-184-AD. 

Applicability:  Model  Falcon  2000  series 
airplanes  equipped  with  BFGoodrich  water 
heaters,  part  number  (P/N)  8921082G2,  or 
Dassault  Aviation  Falcon  Jet  P/N  770224- 
501;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  vyhether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
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alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
spjecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  water  heater 
control  thermostat  and  the  associated 
electrical  relay,  which  could  lead  to 
overheating  of  the  water  and  damage  to  the 
adjacent  wiring,  and  consequent  smoke  and 
fumes  in  the  passenger  cabin  and  possible 
injury  to  the  flight  crew  and  passengers, 
accomplish  the  following: 

(a)  Within  7  months  or  330  flight  hours 
after  the  effective  date  of  this  AD,  whichever 
occurs  Tirst,  modify  the  water  heaters  for  the 
front  galley  and  rear  lavatory,  in  accordance 
with  the  Accomplishment  Instructions  of 
Dassault  Aviation  Service  Bulletin  F2000- 
115  (F200O-38-4),  dated  December  17, 1997. 

Note  2:  The  Dassault  service  bulletin 
references  BFGoodrich  Service  Bulletin 
SB8921082G2-38-2,  dated  February  10, 
1998,  as  an  additional  source  of  service 
information  for  accomplishment  of  the 
modification. 

Cb)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a 
BFGoodrich  water  heater  having  F/N 
8921082G2  or  a  Dassault  Aviation  Falcon  Jet 
water  heater  having  P/N  770224-501. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
InsjJector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-185- 
003(B)Rl,  dated  November  19, 1997. 

Issued  in  Renton,  Washington,  on  August 
19,  1998. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-22817  Filed  8-25-98;  8:45  am) 
BILUNG  CODE  4910-13-P 
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Airworthiness  Directives; 
Construcciones  Aeronauticas,  S.A. 
(CASA)  Model  C-212  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  CASA 
Model  C-212  series  airplanes,  that 
currently  requires  replacement  of  the 
cover  of  the  power  control  quadrant 
pedestal  with  a  cover  that  incorporates 
slot  protection.  This  action  would 
require  repetitive  inspections  for 
deterioration  or  damage  of  the  slot 
protection  installed  in  the  cover  of  the 
power  control  quadrant  pedestal.  This 
action  also  would  require  eventual 
modification  of  the  cover,  which  would 
constitute  terminating  action  for  the 
repetitive  inspections.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent 
deterioration  of  the  slot  protection 
installed  in  the  cover  of  the  power 
control  quadrant  pedestal,  which  could 
allow  foreign  objects  to  jam  or  interfere 
with  the  power  or  trim  control  system 
and  result  in  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
September  25, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
185-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Construcciones  Aeronauticas,  S.A., 
Getafe,  Madrid,  Spain.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 


Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summsirizing  each  FAA-pubhc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-185-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket 
N0.98-NM-185-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

On  June  23,  1988,  the  FAA  issued  AD 
87-05-05  R2,  amendment  39-5968  (53 
FR  26039,  July  11.  1988),  appUcable  to 
all  CASA  Model  C-212  series  airplanes, 
to  require  replacement  of  the  cover  of 
the  power  control  quadrant  pedestal 
with  a  cover  that  incorporates  slot 
protection.  That  action  was  prompted 
by  reports  that  additional  protection 
was  needed  to  prevent  foreign  objects 
from  dropping  into  the  power  control 
quadrant  pedestal,  which  could  jam  or 
interfere  with  the  power  or  trim  control 
system.  The  requirements  of  that  AD  are 
intended  to  prevent  reduced 
controllability  of  the  airplane. 
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Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the  slot 
protection  that  was  installed  in  the 
cover  of  the  power  control  quadrant 
pedestal  in  accordance  with  AD  87-05- 
05  R2  has  been  found  to  have 
deteriorated  on  certain  in-service 
airplanes.  Such  deterioration  can  result 
in  foreign  objects  dropping  into  the 
power  control  quadrant  pedestal,  and 
jamming  or  interfering  with  the  power 
or  trim  control  system. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  CASA 
C-212  Service  Bulletin  SB-212-7&-08, 
dated  April  12,  1993,  which  describes 
procedures  for  modification  of  the  cover 
of  the  power  control  quadrant  pedestal 
by  replacing  the  existing  slot  protection 
with  new,  improved  slot  protection. 
Accomphshment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The 
Direccion  General  de  Aviacion  (DGAC), 
which  is  the  airworthiness  authority  for 
Spain,  classified  this  service  bulletin  as 
mandatory  and  issued  Spjuiish 
airworthiness  directive  04/96,  dated 
May  13,  1996,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Spain.  The  Spanish 
airworthiness  directive  also  requires 
repetitive  visual  inspections  to 
determine  the  condition  of  the  slot 
protection. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Spain  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  87-05-05  R2  to  require 
repetitive  visual  inspections  for 
deterioration  or  damage  (e.g., 
deformation  or  cuts)  of  the  slot 
protection  installed  in  the  cover  of  the 


power  control  quadrant  pedestal.  This 
action  also  would  require  eventual 
modification  of  the  cover  by  replacing 
the  existing  slot  protection  with  new, 
improved  slot  protection,  which  would 
constitute  terminating  action  for  the 
repetitive  inspections.  The  modification 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

Differences  Between  Proposed  Rule  and 
Foreign  AD 

The  proposed  AD  would  differ  from 
the  parallel  Spanish  airworthiness 
directive  in  that  it  would  mandate 
accomplishment  of  the  terminating 
action  for  the  repetitive  inspections.  The 
Spanish  airworthiness  directive  requires 
accomplishment  of  that  action  only  if 
deterioration  is  found. 

Mandating  the  terminating  action  is 
based  on  the  FAA's  determination  that- 
long-term  continued  operational  safety 
will  be  better  assured  by  modifications 
or  design  changes  to  remove  the  source 
of  the  problem,  rather  than  by  repetitive 
inspections.  Long-term  inspections  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet.  This,  coupled  with  a 
better  understanding  of  the  human 
factors  associated  with  numerous 
continual  inspections,  has  led  the  FAA 
to  consider  placing  less  emphasis  on 
inspections  and  more  emphasis  on 
design  improvements.  The  proposed 
modification  requirement  is  in 
consonance  with  these  conditions. 

Cost  Impact 

There  are  approximately  38  airplanes 
of  U.S.  registry  that  would  be  affected 
by  this  proposed  AD. 

The  inspection  that  is  proposed  in 
this  AD  action  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  inspection 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $2,280,  or  $60  per 
airplane,  per  inspection  cycle. 

The  modification  that  is  proposed  in 
this  AD  action  would  take 
appro.ximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1,200  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  modification  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$52,440,  or  $1,380  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 


would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulation^ 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-5968  (53  FR 
26039,  July  11,  1988),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Construcciones  Aeronauticas,  S.A.  (CASA): 

Docket  98-NM-185-AD.  Supersedes  AD 
87-05-05  R2,  amendment  39-5968. 

Applicability:  Model  C-212  series 
airplanes,  as  listed  in  CASA  C-212  Service 
Bulletin  212-76-08,  dated  April  12',  1993; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  alrplauie 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
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modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  deterioration  of  the  slot 
protection  installed  in  the  cover  of  the  power 
control  quadrant  pedestal,  which  could  allow 
foreign  objects  to  jam  or  interfere  with  the 
power  or  triih  control  system  and  result  in 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  300  hours  time-in-service  or  3 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  perform  a  visual 
insjjection  for  deterioration  or  damage  of  the 
slot  protection  installed  in  the  cover  of  the 
power  control  quadrant  pedestal. 

(1)  If  no  deterioration  or  damage  is 
detected,  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  300  hours  time-in- 
service  or  3  months,  whichever  occurs  first. 

(2)  If  any  deterioration  or  damage  is 
detected,  or  if  no  slot  protection  is  installed, 
prior  to  further  flight,  accomplish  the 
modification  required  by  paragraph  (b)  of  this 
AD. 

(b)  Within  12  months  after  the  effective 
date  of  this  AD,  modify  the  cover  of  the 
power  control  quadrant  pedestal  by  installing 
new,  improved  slot  protection,  in  accordance 
with  CASA  C-212  Service  Bulletin  SB-212- 
76-08,  dated  April  12,  1993.  Such 
modification  constitutes  terminating  action 
for  the  inspection  requirements  of  paragraph 
(a)  of  this  AD. 

(c)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

{c)(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
87-05-05  R2,  amendment  39-5968,  are  not 
considered  to  be  approved  as  alternative 
methods  of  compliance  with  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ft-om  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Note  3:  The  subject  of  this  AD  is  addressed 
in  Spanish  airworthiness  directive  04/96, 
dated  May  13. 1996. 

Issued  in  Renton,  Washington,  on  August 
19,  1998. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-22814  Filed  8-25-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-191-AD] 

RIN  2120-nAA64 

Airworthiness  Directives;  Saab  Model 
SAAB  2000  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  2000  series 
airplanes.  This  proposal  would  require 
replacement  of  the  outboard  trunnion 
pin  of  the  shock  strut  on  the  main 
landing  gear  (MLG)  with  a  new  and 
improved  outboard  trunnion  pin.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the 
outboard  trunnion  pin  due  to  fatigue 
cracking,  which  could  result  in  collapse 
of  the  MLG. 

DATES:  Comments  must  be  received  by 
September  25,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
191-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
tbe  proposed  rule  may  be  obtained  from 
Saab  Aircraft  AB.  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping. 
Sweden.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 


International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
WTitten  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triphcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  vdth  the  substance  of  this 
proposal  vkill  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-191-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-191-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfartsverket  (LFV),  which  is 
the  airworthiness  authority  for  Sweden, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Saab 
Model  SAAB  2000  series  airplanes.  The 
LFV  advises  that  it  has  received  a  report 
indicating  that,  during  fatigue  testing, 
the  outboard  trunnion  pin  of  the  shock 
strut  on  the  main  landing  gear  (MLG) 
failed.  Failiue  of  the  outboard  trunnion 
pin  may  have  been  caused  by  the  use  of 
certain  material  susceptible  to  fatigue 
cracking.  Such  failure  of  the  outboard 
trunnion  pin,  if  not  corrected,  could 
result  in  collapse  of  the  MLG. 
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Explanation  of  Relevant  Service 
Information 

SAAB  has  issued  Service  Bulletin 
2000-32-042,  dated  March  27.  1998. 
including  Attachments  1  and  2.  dated 
June  1997,  which  describes  procedures 
for  replacement  of  the  outboard 
trunnion  pin  of  the  shock  strut  on  the 
(MLG).  with  a  new  and  improved 
outboard  trunnion  pin,  which  is 
stronger  and  has  a  longer  fatigue  life. 
Accomplishment  of  the  action  specified 
in  the  service  bulletin  is  intended  to 
adequately  address  the  identified  unsafe 
condition.  The  LFV  classified  this 
service  bulletin  as  mandatory  and 
issued  Swedish  airworthiness  directive 
1-123,  dated  March  30,  1998,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  Sweden. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LFV  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomphshment  of  the  action  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  3  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
replacement,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Parts  would 
be  supplied  by  the  manufacturer  to  the 
operators  at  no  cost.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$360,  or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 


accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Fle.xibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

SAAB  Aircraft  AB:  Docket  98-NM-191-AD. 

Applicability:  Model  SAAB  2000  series 
airplanes,  serial  numbers  -002  through  -050 
inclusive,  -052,  and  -053;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 


requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  outboard  trunnion 
pin  due  to  fatigue  cracking,  which  could 
result  in  collapse  of  the  main  landing  gear 
(MLG),  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  8,200  total 
landings,  or  within  60  days  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
replace  the  outboard  trunnion  pin  of  the 
shock  strut  on  the  MLG  with  a  new  and 
improved  outboard  trunnion  pin,  in 
accordance  with  Saab  Service  Bulletin  2000- 
32-042,  dated  March  27,  1998,  including 
Attachments  1  and  2,  dated  June  1997. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  an 
outboard  trunnion  pin  having  part  number 
(P/N)  AIRl 32900  or  AIRl 34608. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
nternational  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  1-123, 
dated  March  30,  1998 

Issued  in  Renton,  Washington,  on  August 
19,  1998. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-22816  Filed  8-25-98;  8:45  am] 
BILLING  CODE  4910-13-f> 
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DEPARTMENT  OF  TRANSPORTATION      Comments  InvHed 


Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  9&-NM-29-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A320  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A320  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  to  detect  fatigue 
cracking  of  the  lower  surface  panel  on 
the  wing  center  box;  and  repair,  if 
necessary.  This  proposal  also  would 
require  modification  of  the  lower 
surface  panel  on  the  wing  center  box, 
which  constitutes  terminating  action  for 
the  repetitive  inspections.  This  proposal 
is  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  fatigue 
cracking  of  the  lower  surface  panel  on 
the  wing  center  box,  which  could  result 
in  reduced  structural  integrity  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
September  25,  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  9&-NM- 
29-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-29-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-29-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  1' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A320  series  airplanes.  The  DGAC 
advises  that,  during  full-scale  fatigue 
testing  on  a  Model  A320  test  article, 
fatigue  cracking  occurred  at  109,217 
simulated  flights  between  fi-ames  41  and 
42  on  the  right  and  left  sides  of  the 
lower  surface  panel  on  the  wing  center 
box.  Such  fatigue  cracking,  if  not 
corrected,  could  result  in  reduced 
structural  integrity  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-5 7-1082,  Revision  01,  dated 
December  10,  1997.  which  describes 
procedures  for  performing  repetitive 
high  frequency  eddy  current  inspections 


to  detect  fatigue  cracking  of  the  lower 
surface  panel  on  the  wing  center  box: 
and  repair,  if  necessary'. 
Accomplishment  of  the  repair  would 
eliminate  the  need  for  the  repetitive 
inspections  of  the  repaired  area. 

In  addition.  Airbus  has  issued  Service 
Bulletin  A320-57-1043.  Revision  2, 
dated  May  14,  1997,  which  describes 
procedures  for  modification  of  the  lower 
surface  panel  on  the  wing  center  box. 
The  modification  involves  shot  peening 
of  the  external  side  of  the  lower  surface 
panel  near  the  fuel  pump  aperture 
where  the  thickness  changes. 
Accomplishment  of  this  modification 
also  would  eliminate  the  need  for  the 
repetitive  inspections  described  in 
Airbus  Service  Bulletin  A320-57-1082. 
Revision  01. 

Accomplishment  of  the  actions 
specified  in  these  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  Airbus  Service  Bulletin  A320- 
57-1082,  Revision  01,  as  mandatorv'  and 
issued  French  airworthiness  directive 
97-309-104[B),  dated  October  22.  1997, 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21 .29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins,  except  as 
discussed  below.  Accomplishment  of 
the  modification  of  the  lower  surface 
panel  on  the  vsdng  center  box  constitutes 
terminating  action  for  the  repetitive 
inspections. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
Airbus  Service  Bulletin  A320-57-1082, 
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Revision  01.  dated  December  10,  1997, 
specifies  that  the  manufacturer  may  be 
contacted  for  disposition  of  certain 
repair  conditions,  this  proposal  would 
require  the  repair  of  those  conditions  to 
be  accomplished  in  accordance  with  a 
method  approved  by  either  the  FAA  or 
the  DGAC  (or  its  delegated  agent).  In 
light  of  the  type  of  repair  that  would  be 
required  to  address  the  identified  unsafe 
condition,  and  in  consonance  with 
existing  bilateral  airworthiness 
agreements,  the  FAA  has  determined 
that,  for  this  proposed  AD,  a  repair 
approved  by  either  the  FAA  or  the 
DGAC  would  be  acceptable  for 
compliance  with  this  proposed  AD. 

Differences  Between  Proposed  Rule  and 
Foreign  AD 

Operators  should  note  that,  unlike  the 
procedures  described  in  French 
airworthiness  directive  97-309-104(8), 
dated  October  22,  1997,  this  proposed 
AD  would  not  permit  further  flight  if 
fatigue  cracks  are  detected  on  the  lower 
surface  panel  of  the  wing  center  box. 
The  FAA  has  determined  that,  because 
of  the  safety  implications  and 
consequences  associated  with  such 
fatigue  cracking,  any  subject  lower 
surface  panel  that  is  found  to  be  cracked 
must  be  repaired  prior  to  further  flight 
in  accordance  with  a  method  approved 
by  the  FAA  or  the  DGAC  (or  its 
delegated  agent). 

In  addition,  the  proposed  AD  would 
differ  from  the  parallel  French 
airworthiness  directive  in  that  it  would 
mandate  the  accomplishment  of  the 
terminating  action  for  the  repetitive 
inspections.  The  French  airworthiness 
directive  provides  for  that  action  as 
optional. 

Mandating  the  terminating  action  is 
based  on  the  FAA's  determination  that 
long-term  continued  operational  safety 
will  be  better  assured  by  modifications 
or  design  changes  to  remove  the  source 
of  the  problem,  rather  than  by  repetitive 
inspections.  Long-term  inspections  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet.  This,  coupled  with  a 
better  understanding  of  the  human 
factors  associated  with  numerous 
continual  inspections,  has  led  the  FAA 
to  consider  placing  less  emphasis  on 
inspections  and  more  emphasis  on 
design  improvements.  The  proposed 
modification  requirement  is  in 
consonance  with  these  conditions. 

Cost  Impact 

The  FAA  estimates  that  60  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 


inspection,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  inspection 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  S7,200.  or  $120  per 
airplane,  per  inspection  cycle. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
modification,  at  an  average  labor  rate  of 
$60  per  work  hour.  There  are  no  parts 
necessary  to  accomplish  the 
modification.  Based  on  these  figures,  the 
cost  impact  of  the  modification 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $7,200,  or  $120  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  98-NM-29-AD. 

Applicability:  Model  A320  series  airplanes 
on  which  Airbus  Modification  22418 
(reference  Airbus  Service  Bulletin  A320-57- 
1043.  Revision  2,  dated  May  14,  1997)  has 
not  been  accomplished,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  lower 
surface  panel  on  the  wing  center  box,  which 
could  result  in  reduced  structural  integrity  of 
the  airplane,  accomplish  the  following: 

(a)  Except  as  provided  by  paragraph  (e)  of 
this  AD:  Prior  to  the  accumulation  of  20,000 
total  flight  cycles,  or  within  60  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  high  frequency  eddy  current 
inspection  to  detect  fatigue  cracking  of  the 
lower  surface  panel  on  the  wing  center  box, 
in  accordance  with  Airbus  Service  Bulletin 
A32O-57-1082,  Revision  01,  dated  December 
10, 1997.  Repeat  the  eddy  current  inspection 
thereafter  at  intervals  not  to  exceed  7,500 
flight  cycles  until  the  actions  required  by 
paragraph  (c)  of  this  AD  are  accomplished. 

(b)  Except  as  provided  by  paragraph  (d)  of 
this  AD:  If  any  cracking  is  detected  during 
any  inspection  required  by  paragraph  (a)  of 
this  AD,  prior  to  further  flight,  repair  in 
accordance  with  Airbus  Service  Bulletin 
A320-57-1082,  Revision  01,  dated  December 
10,  1997.  Accomplishment  of  the  repair 
constitutes  terminating  action  for  the 
repetitive  inspections  for  the  repaired  area 
only. 

(c)  Prior  to  the  accumulation  of  25.000  total 
flight  cycles,  or  within  60  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later:  Perform  a  high  frequency  eddy  current 
insp)ection  to  detect  fatigue  cracking  of  the 
lower  surface  panel  on  the  wing  center  box, 
in  accordance  with  Airbus  Service  Bulletin 
A32t>-57-1082,  Revision  01,  dated  December 
10,  1997. 

(1)  If  no  cracking  is  detected:  Prior  to 
further  flight,  modify  the  lower  surface  panel 
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on  the  wing  center  box.  in  accordance  with 
Airbus  Service  Bulletin  A320-57-1043. 
Revision  2,  dated  May  14.  1997. 
Accomplishment  of  the  modification 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(2)  Except  as  provided  by  paragraph  (d)  of 
this  AD,  if  any  cracking  is  detected;  Prior  to 
further  flight,  repair  in  accordance  with 
Airbus  Service  Bulletin  A32O-57-1082, 
Revision  01,  dated  December  10,  1997;  and 
modify  any  uncracked  area  in  accordance 
with  Airbus  Service  Bulletin  A320-57-1043, 
Revision  2,  dated  May  14,  1997. 
Accomplishment  of  the  repair  of  cracked 
area(s)  and  modification  of  uncracked  area(s) 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(d)  If  any  cracking  is  detected  during  any 
insfjection  required  by  paragraph  (b)  or  (c)(2) 
of  this  AD,  and  the  applicable  service 
bulletin  sjjecifies  to  contact  Airbus  for  an 
appropriate  action:  Prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  either  the  Manager,  International  Branch, 
ANM-116,  FAA,  Transport  Airplane 
Directorate;  or  the  Direction  Generals  de 
I'Aviation  Civile  (or  its  delegated  agent). 

(e)  The  actions  required  by  paragraph  (a)  of 
this  AD  are  not  required  to  be  accomplished 
if  the  requirements  of  paragraph  (c)  of  this 
AD  are  accomplished  at  the  time  specified  in 
paragraph  (a)  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insjjector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-309- 
104(B),  dated  October  22, 1997. 

Issued  in  Renton,  Washington,  on  August 
19.  1998. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-22819  Filed  8-25-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  98-NM-18&-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  SF340A  and  SAAB  340B  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  SF340A  and 
SAAB  340B  series  airplanes.  This 
proposal  would  require  a  one-time 
visual  inspection  of  the  main  landing 
gear  (MLG)  brake  assemblies  to 
determine  the  brake  configuration,  and 
reconfiguration,  if  necessary.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  an  incorrect  brake 
combination  configuration  of  the  MLG, 
and  consequent  reduced  controllability 
of  the  airplane  during  take-off  and 
landing. 

DATES:  Comments  must  be  received  by 
September  25,  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
188-AD,  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  trom 
Saab  Aircraft  AB.  SAAB  Aircraft 
Product  Support.  S-581.88.  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-188-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-18&-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfartsverket  (LFV),  which  is 
the  airworthiness  authority  for  Sweden, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Saab 
Model  SAAB  SF340A  and  SAAB  340B 
series  airplanes.  The  LFV  advises  that, 
during  testing  of  improved  brakes  that 
were  modified  in  accordance  with 
SAAB  Service  Bulletin  340-32-113, 
Revision  1,  dated  February  9,  1998 
(SAAB  Modification  2898),  the  airplane 
handling  was  unbalanced,  which 
resulted  in  degraded  brake  performance 
during  landing.  Investigation  revealed 
that  the  unbalanced  condition  was  due 
to  the  installation  of  an  incorrect 
combination  of  main  landing  gear 
(MLG)  brake  assemblies.  This  condition, 
if  not  corrected,  could  result  in  reduced 
controllability  of  the  airplane  during 
take-off  and  landing. 
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Explanation  of  Relevant  Service 
Information 

SAAB  has  issued  Sen'ice  Bulletin 
340-32-114,  dated  May  4,  1998.  which 
describes  procedures  for  a  one-time 
visual  inspection  of  the  MLG  brake 
assemblies  to  determine  the  brake 
configuration,  and  reconfiguration  of  the 
brake  assemblies,  if  necessary. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  LFV 
classified  this  service  bulletin  as 
mandatory  and  issued  Swedish 
airworthiness  directive  1-127,  dated 
May  5,  1998,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Sweden. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Sweden  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LFV  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  276  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is  S60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  516,560,  or 
S60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

SAAB  AIRCRAFT  AB:  Docket  98-NM-188- 
AD. 
Applicability:  Model  SAAB  SF340A  series 
airplanes  having  serial  numbers  (S/N)  -004 
through  -159  inclusive,  and  SAAB  340B 
series  airplanes  having  S/N's  -160  through 
^39  inclusive;  on  which  SAAB  Modification 
2898  (reference  SAAB  Service  Bulletin  340- 
32-113,  dated  November  14,  1997,  or 
Revision  1,  dated  February  9.  1998}  has  been 
accomplished;  certificated  in  any  category- 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 


the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  incorrect  brake  combination 
of  the  main  landing  gear  (MLG),  and 
consequent  reduced  controllability  of  the 
airplane  during  take-off  and  landing, 
accomplish  the  following: 

(a)  Within  2  months  after  the  effective  date 
of  this  AD,  perform  a  one-time  visual 
inspection  of  the  MLG  brake  assemblies  to 
determine  the  brake  configuration,  in 
accordance  with  Saab  Service  Bulletin  340— 
32-114,  dated  May  4,  1998. 

(1)  If  the  configuration  of  the  brake 
assemblies  is  specified  in  Table  1  of  the 
service  bulletin  as  permissible  combinations, 
no  further  action  is  required  by  this  AD. 

(2)  If  the  configuration  of  the  brake 
assemblies  is  not  specified  in  Table  1  of  the 
service  bulletin  as  a  permissible 
combination,  prior  to  further  flight, 
reconfigure  the  brake  assemblies,  in 
accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  1-127, 
dated  May  5,  1998. 

Issued  in  Renton,  Washington,  on  August 
19.  1998. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-22821  Filed  8-25-98;  8:45  am] 
BILUNG  CODE  4910-13-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  No.  98N-0044] 
RIN  0910-AA59 

Reguiations  on  Statements  Made  for 
Dietary  Supplements  Concerning  the 
Effect  of  the  Product  on  the  Structure 
or  Function  of  the  Body;  Extension  of 
Comment  Period 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
September  28,  1998,  the  comment 
period  for  the  proposed  rule  that 
appeared  in  the  Federal  Register  of 
April  29.  1998  (63  FR  23624).  The 
document  proposed  regulations  defining 
the  types  of  statements  that  can  be  made 
concerning  the  effect  of  a  dietary 
supplement  on  the  structure  or  function 
of  the  body.  Interested  persons  were 
given  imtil  August  27,  1998,  to 
comment  on  the  proposed  rule.  This 
action  is  being  taken  in  response  to 
requests  for  an  extension  of  the 
comment  period. 

DATES:  Written  comments  by  September 
28,  1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jeanne  Latham,  Center  for  Food  Safety 
and  Apphed  Nutrition  (HFS-^56),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-4697. 
SUPPLEMENTARY  INFORMATION:  ]n  the 
Federal  Register  of  April  29, 1998  (63 
FR  23624),  FDA  issued  a  proposed  rule 
defining  the  types  of  statements  that  can 
be  made  concerning  the  effect  of  a 
dietary  supplement  on  the  structure  or 
function  of  the  body. 

Interested  persons  were  given  until 
August  27, 1998,  to  comment  on  the 
proposal.  FDA  has  received  several 
requests  for  an  extension  of  the 
comment  period.  After  evaluating  these 
requests,  the  agency  has  decided  to 
extend  the  comment  period  on  the 
proposed  rule  until  September  28,  1998. 

To  be  considered,  written  comments 
regarding  the  proposed  rule  must  be 
received  by  September  28,  1998,  by  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 


to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  Docket  No.  98N- 
0044.  Received  comments  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  August  20,  1998. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  98-22813  Filed  8-25-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 
[Notice  No.  864] 
RIN  1512-AAD7 

Yountviile  Viticulturai  Area  ( 98R-28P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATT"),  Treeisury. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  has 
received  a  petition  for  the  establishment 
of  a  viticulturai  area  in  Napa  County, 
CaUfomia,  to  be  known  as  "Yountviile." 
This  proposal  is  the  result  of  a  petition 
submitted  by  Yountviile  appellation 
committee. 

DATES:  Written  comments  must  be 
received  by  October  26,  1998. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Regulations  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington,  D.C.  20091- 
0221  (Attn:  Notice  No.  864).  Copies  of 
the  petition,  the  proposed  regulation, 
the  appropriate  maps,  and  vmtten 
comments  will  be  available  for  public 
inspection  during  normal  business 
hours  at:  ATF  Public  Reading  Room, 
Office  of  Public  Affairs  and  Disclosure, 
Room  6480,  650  Massachusetts  Avenue. 
NW.,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  B.  Busey,  Specialist, 
Regulations  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington.  D.C.  20226,  (202)  927- 
8230. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23,  1978,  ATF  published 
Treasury  decision  ATF-53  (43  FR 
37672,  54624)  revising  regulations  in  27 
CFR  part  4.  These  regulations  allow  the 


establishment  of  definitive  viticulturai 
areas.  The  regulations  allow  the  name  of 
an  approved  viticultiiral  area  to  be  used 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements.  On 
October  2,  1979,  ATF  published 
Treasury  decision  ATF-60  (44  FR 
56692)  which  added  a  new  part  9  to  27 
CFR,  providing  for  the  listing  of 
approved  American  viticulturai  areas, 
the  names  of  which  may  be  used  as 
appellations  of  origin. 

Section  4.25a(e)(l).  Title  27.  CFR. 
defines  an  American  viticulturai  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographic  features, 
the  boundaries  of  which  have  been 
delineated  in  Subpart  C  of  part  9. 

Section  4.25(e)(2).  Title  27,  CFR, 
outlines  the  procedure  for  proposing  an 
American  viticulturai  area.  Anv 
interested  person  may  petition  ATT"  to 
establish  a  grape-growing  region  as  a 
viticulturai  area.  The  petition  should 
include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticulturai  area  is  locallv 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition: 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticulturai  area 
are  as  specified  in  the  petition: 

(c)  Evidence  relating  to  the 
geographical  characteristics  (climate, 
soil,  elevation,  physical  features,  etc.) 
which  distinguish  the  viticulturai 
features  of  the  proposed  area  from 
surrounding  areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticulturai  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Sun'ev 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale,  and; 

(e)  A  copy  (or  copies)  of  the 
appropriate  U.S.G.S.  map(s)  with  the 
proposed  boundaries  prominently 
marked. 

Petition 

ATF  has  received  a  petition  fi-om  Mr. 
Richard  Mendelson,  submitted  on 
behalf  of  a  number  of  wineries  and 
grape  growers  in  the  Yountviile  area. 
The  proposed  viticulturai  area  is  located 
entirely  within  the  Napa  Vallev.  It 
contains  approximately  8260  acres,  of 
which  3500  are  planted  to  vineyards. 
The  proposed  viticulturai  area  was 
determined  by  extending  the  wine 
growing  area  from  around  the  town  of 
Yountviile  until  it  abuts  the  already 
established  viticulturai  areas  of  Oakville 
on  the  north,  Stags  Leap  Di;>trict  on  the 
east,  and  Mt.  Veeder  on  the  west.  On  the 
south  is  an  area  called  Oak  Knoll  which 
has  petitioned  to  be  considered  a 
viticulturai  area. 
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Evidence  That  The  Name  Of  The  Area 
Is  Locally  Or  Nationally  Known 

An  historical  survey  written  by 
Charles  Sullivan  spells  out  the  historical 
use  of  the  name  Yountville  and 
vineyard  plantings  dating  back  to  the 
late  1800's.  Numerous  references  exist 
indicating  the  general  use  of  the  name 
"Yountville"  to  refer  to  the  petitioned 
area.  The  petitioner  included  copies  of 
title  pages  of  various  publications,  guide 
and  tour  book  references,  public  and 
private  phone  book  listings  and  Federal 
and  State  agency  maps,  to  illustrate  the 
use  of  the  name.  For  example,  an  ad  for 
wine  in  the  1880's  stresses  the  source  of 
the  grapes  for  the  wine  as  "Yountville." 
Yountville  is  also  prominently 
mentioned  in  James  Hailiday's  Wine 
Atlas  of  California. 

Historical  or  Current  Evidence  That  the 
Boundaries  of  the  Viticultural  Area  Are 
as  Specified  in  the  Petition 

According  to  the  petitioner,  the 
boundaries  establish  a  grape  growing 
area  with  an  identifiable  character, 
based  on  climate,  topography,  and 
historical  tradition.  The  Yountville  area 
boundaries  were  determined  by 
extending  the  grape  growing  area  from 
around  the  town  itself  until  it  abuts  the 
already  established  viticultural  areas  of 
Oakville  on  the  north.  Stags  Leap 
District  on  the  east  and  Mt.  Veeder  on 
the  west  and  an  area  called  Oak  Knoll 
on  the  south,  which  is  currently  under 
consideration  on  whether  it  should  be 
recognized  as  a  viticultural  area.  The 
proposed  boundaries  of  the  area  were 
determined  by  already  existing  AVA's 
and  by  the  distinguishing  physical 
features  of  the  area.  The  boundary  lines 
are  accurately  described  using  the 
features  on  the  submitted  U.S.G.S  maps. 
In  sum,  the  petitioner  beheves  the 
proposed  boundaries  encompass  an  area 
of  remarkable  uniformity  with  respect  to 
soils,  climate  and  existing  AVA's. 

The  history  of  viticulture  in  the  Napa 
Valley  begins  with  George  C.  Yount. 
Yount  first  visited  the  Napa  Valley  in 
1831.  He  was  granted  his  Rancho 
Caymus  on  March  3, 1836.  It  amounted 
to  approximately  11,000  acres  and 
covered  the  valley  and  foothills  from  the 
Bale  Slough  in  the  north  to  a  line  which 
runs  through  the  town  of  Yountville 
today.  By  the  1840's  he  had  established 
a  small  vineyard.  In  1855,  he 
commissioned  a  surveyor  to  lay  out  the 
city.  The  new  community  was 
christened  Sebastopol.  In  1887,  two 
years  after  Yount's  death,  the  town  was 
renamed  in  honor  of  its  founder. 


Evidence  Relating  To  The  Geographical 
Features  (Climate,  Soil,  Elevation, 
Physical  Features,  Etc.)  Which 
Distinguish  Viticultural  Features  Of  The 
Proposed  Area  From  Surrounding  Areas 

According  to  the  petitioner,  the 
geographical  features  of  the  proposed 
viticultural  area  set  it  apart  from  the 
surrounding  area  in  the  Napa  Valley  and 
produce  a  unique  microclimate.  The 
distinguishing  features  of  the  proposed 
viticultural  area  are  the  Napa  River,  the 
Napa  Valley  floor,  the  alluvial  soils,  the 
hills  north  of  Yountville  called  the 
Yountville  Mounts  and  the  hills  west  of 
Yountville  which  form  the  western 
boundary  of  the  Napa  Valley. 

The  petitioner  has  submitted  evidence 
showing  that  the  weather  is  specific  to 
the  Yountville  area  with  cool  marine  air 
currents  reaching  the  Yountville  Mounts 
(northern  border  of  the  proposed  area) 
and  which  form  a  weather  barrier  to 
further  expansion  of  the  fogs  and  winds. 
Also  the  soils  which  form  the  alluvial 
fan  just  across  the  southern  boundary  of 
the  Yountville  area  can  be  seen  to  come 
from  the  Dry  Creek  watershed  (see 
U.S.G.S.  maps).  The  soils  just  north  of 
the  Yountville  border  come  from  the 
hills  that  form  the  western  side  of  the 
area.  The  line  along  Ragatz  Lane  was 
selected  to  delineate  the  two  areas.  The 
soils  tjetween  Yountville  and  Stags  Leap 
District  can  be  seen  to  differ  north  of  the 
Yountville  crossroad  with  the  Rector 
canyon  being  the  parent  and  the  area 
between  the  Napa  River  and  the 
Silverado  Trail  belonging  to  the  hills 
immediately  to  the  east. 

According  to  the  petitioner,  the 
Yountville  area,  and  specifically  the 
area  near  and  west  of  the  town  of 
Yountville,  is  one  of  the  coolest 
vineyard  regions  of  the  Napa  Valley 
viticultural  area  with  long,  cool  growing 
season  for  grapevines.  The  Amerine  and 
Winkler  (1944)  climate  scheme  rates 
this  area  as  a  Region  II  climate  in  a 
typical  year,  with  a  growing  season 
degree-day  totals  of  2600  to  2900.  This 
makes  the  area  around  the  town  of 
Yountville  warmer  than  most  of  the 
Cameros  viticultural  area,  but  cooler 
than  parts  of  Mt.  Veeder  and  Oakville. 

According  to  the  petitioner,  the 
Yountville  area  is  unusual  as  a  Napa 
Valley  floor  viticultural  region  in  that  it 
is  not  dominated  geomorphically  by 
large  alluvial  fans.  It  is  most  similar 
geologically  to  the  Stags  Leap  District, 
which  also  is  dominated  by  an  old  Napa 
River  channel.  However,  the  petitioner 
alleges  that  the  Yountville  area  is  also 
geologically  and  geomorphologically 
distinct  from  the  Stags  Leap  District  ,  as 
Yountville  was  an  area  of  intense 
coastal  deposition  along  what  must  have 


been  a  nearshore  current  set  up  on  the 
western  side  of  the  valley.  The  only 
similar  coastal  deposits  found  in  the 
Napa  Valley  are  in  the  Hagen  Road  area 
east  of  the  City  of  Napa  off  Olive  Hill 
Lane.  Geomorphic  deposits  strongly 
influence  soil  types  in  the  regions. 
Pronounced  differences  in  soils  are  seen 
between  Yountville,  Oakville,  the  Stags 
Leap  District,  Mt.  Veeder,  and  the 
proposed  Oak  Knoll  viticultural  area. 

Proposed  Boundaries 

The  boundaries  of  the  proposed 
Yountville  viticultural  area  may  be 
foimd  on  four  U.S.G.S.  Quadrangle  (7.5 
Minute  Series)  maps  titled:  Napa,  CA 
(1951);  Rutherford,  CA  (1951);  Sonoma, 
CA  (1951);  and  Yountville,  CA  (1951). 

Public  Participation-Written  Comments 

ATF  requests  comments  from  all 
interested  persons.  Comments  received 
on  or  before  the  closing  data  will  be 
Ccuefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so.  However,  assurance  of 
consideration  can  only  be  given  on  or 
before  the  closing  date. 

ATF  will  not  recognize  any  submitted 
material  as  confidential  and  comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter 
considers  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public  should  not  be  included  in  the 
comments.  The  name  of  the  person 
submitting  a  comment  is  not  exempt 
from  disclosure. 

Comments  may  be  submitted  by 
facsimile  transmission  to  (202)  927- 
8602,  provided  the  comments:  (1)  cue 
legible;  (2)  are  8  1/2"  x  11"  in  size,  (3) 
contain  a  written  signature,  and  (4)  are 
three  pages  or  less  in  length.  This 
limitation  is  necessary  to  assure 
reasonable  access  to  the  equipment. 
Comments  sent  by  FAX  in  excess  of 
three  pages  will  not  be  accepted. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged.  Facsimile  transmitted 
comments  will  be  treated  as  originals. 

Any  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  on  the  proposed 
regulation  should  submit  his  or  her 
request,  in  writing,  to  the  Director 
within  the  60-day  comment  period.  The 
Director,  however,  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(j))  and  its  implementing 
regulations,  5  CFR  Part  1320,  do  not 
apply  to  this  notice  of  proposed 
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rulemaking  because  no  requirement  to 
collect  information  is  proposed. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
proposed  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The 
establishment  of  a  viticultural  area  is 
neither  an  endorsement  nor  approval  by 
ATF  of  the  quality  of  wine  produced  in 
the  area,  but  rather  an  identification  of 
an  area  that  is  distinct  from  surrounding 
areas.  ATF  believes  that  the 
establishment  of  viticultiu-al  areas 
merely  allows  wineries  to  more 
accurately  describe  the  origin  of  their 
wines  to  consumers,  and  helps 
consumers  identify  the  wines  they 
purchase.  Thus,  any  benefit  derived 
from  the  use  of  a  viticultural  area  name 
is  the  result  of  the  proprietor's  own 
efforts  and  consumer  acceptance  of 
wines  from  the  region. 

Accordingly,  a  regulatory  flexibility 
analysis  is  not  required  because  the 
proposal,  if  promulgated  as  a  final  rule, 
is  not  expected  (1)  to  have  significant 
secondary,  or  incidental  effects  on  a 
substantial  number  of  small  entities;  or 
(2)  to  impose,  or  otherwise  cause  a 
significant  increase  in  the  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities. 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Accordingly, 
this  proposal  is  not  subject  to  the 
analysis  required  by  this  executive 
order. 

Drafting  Information 

The  principal  author  of  this  document 
is  Thomas  B.  Busey,  Regulations 
Division,  Bvueau  of  Alcohol,  Tobacco 
and  Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures,  Consiuner  protection, 
Viticultural  areas,  and  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
Part  9,  American  Viticultural  Areas,  is 
proposed  to  be  amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 


Subpart  C — Approved  American 
Viticultural  Areas 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.160  to  read  as  follows: 

§9.160    Yountville. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Yountville." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  Yountville  viticultural  area  are  four 
1:24,000  Scale  U.S.G.S.  topography 
maps.  They  are  titled: 

(1)  Napa,  CA  1951  photorevised  1980. 

(2)  Rutherford,  CA  1951  photorevised 
1968. 

(3)  Sonoma,  CA  1951  photorevised 
1980. 

(4)  Yountville,  CA  1951  photorevised 
1968. 

(c)  Boundary.  The  Yountville 
viticultural  area  is  located  in  the  State 
of  California,  entirely  within  the  Napa 
Valley  viticultural  area.  The  boundaries 
of  the  Yountville  viticultural  area,  using 
landmarks  and  points  of  reference  found 
on  appropriate  U.S.G.S.  maps  are  as 
follows: 

(1)  Beginning  on  the  Rutherford 
quadrangle  map  at  the  intersection  of 
the  500  foot  contour  Une  with  an 
unnamed  stream  known  locally  as 
Hopper  Creek  north  of  the  center  of 
Section  3,  T6N,  R5W,  Mount  Diablo 
Meridan  (MDM); 

(2)  Then  along  the  unnamed  stream 
(Hopper  Creek)  southeasterly,  and  at  the 
fork  in  Section  3,  northeasterly  along 
the  stream  to  the  point  where  the  stream 
intersects  with  an  unnamed  dirt  road  in 
the  northwest  comer  of  Section  2,  T6N, 
R5W.  MDM; 

(3)  Then  in  a  straight  line  to  the  light 
duty  road  to  the  immediate  northeast  in 
Section  2,  then  along  the  fight  duty  road 
in  a  northeasterly  direction  to  the  point 
at  which  the  road  turns  90  degrees  to 
the  left; 

(4)  Then  northerly  along  the  light 
duty  road  625  feet,  then  northeasterly  (N 
40°  by  43')  in  a  straight  line  1,350  feet, 
along  the  northern  property  line  of 
Assessor's  Parcel  Number  27-380-08,  to 
State  Highway  29,  then  continuing  in  a 
straight  line  approximately  500  feet  to 
the  peak  of  the  320  plus  foot  hill  along 
the  western  edge  of  the  Yountville  hills; 

(5)  Then  east  to  the  second  300  foot 
contoiu-  line,  then  along  said  contour 
line  around  the  Yoimtville  hills  to  the 
north  to  the  point  at  which  the  300  foot 
line  exits  the  Rutherford  quadrangle  for 
the  second  time; 

(6)  Then,  on  the  Yountville 
quadrangle  map,  in  a  straight  Une  in  a 
northeasterly  direction  approximately 
N34''  by  30'E  approximately  1,000  feet 


to  the  90  degree  bend  in  the 
unimproved  dirt  road  shown  on  the 
map,  then  along  that  road,  which 
coincides  with  a  fence  line  to  the 
intersection  of  Corm  Creek  and  Rector 
Creek; 

(7)  Then  along  Rector  Creek  to  the 
northeast  past  Silverado  Trail  to  the 
Rector  Reservoir  spillway  entrance,  then 
south  approximately  100  feet  to  the  400 
foot  contoiu-  line,  then  southerly  along 
the  400  foot  contour  fine  approximately 
4200  feet  to  the  intersection  with  a  gully 
in  section  30,  T7N,  R4W,  MDM; 

(8)  Then  southwesterly  down  the 
center  of  the  gully  approximately  800 
feet  to  the  medium  duty  road  known  as 
Silverado  Trail,  then  southeasterly  along 
the  Silverado  Trail  approximately  590 
feet  to  the  medium  duty  road  known 
locally  as  Yountville  Cross  Road; 

(9)  Then  southwesterly  along  the 
Yountville  Cross  Road  (denoted  as 
GRANT  BDY  on  the  map) 
approximately  4,700  feet  to  the  main 
branch  of  the  Napa  River,  then 
following  the  western  boundary  of  the 
Stags  Leap  District  viticultural  area,  first 
southerly  down  the  center  of  the  Napa 
River  approximately  21,000  feet,  then 
leaving  the  Napa  River  northeasterly  in 
a  straight  line  approximately  900  feet  to 
the  intersection  of  the  Silverado  Trail 
with  an  intermittent  stream  at  the  60 
foot  contour  line  in  T6N,  R4W,  MDM; 

(10)  Then  along  the  Silverado  Trail 
southerly  approximately  3,200  feet, 
passing  into  the  Napa  quadrangle,  to  a 
point  which  is  east  of  the  confluence  of 
Dry  Creek  with  the  Napa  River;  then 
west  approximately  600  feet  to  said 
confluence;  then  northwesterly  along 
Dry  Creek  approximately  3,500  feet, 
passing  into  the  Yountville  quadrangle 
to  a  fork  in  the  creek;  then 
northwesterly  along  the  north  fork  of 
Dry  Creek  approximately  5,700  feet  to 
the  easterly  end  of  the  light  duty  road 
labeled  Ragatz  Lane; 

(11)  Then  southwesterly  along  Ragatz 
Lane  to  the  west  side  of  State  Highway 
29,  then  southerly  along  Highway  29  by 
982  feet  to  the  easterly  extension  of  the 
north  line  boundary  of  Napa  County 
Assessor's  parcel  number  034-170-^15. 
then  along  the  north  line  of  APN  034- 
170-015  and  its  extension  westerly 
3,550  feet  to  the  dividing  line  Between 
R4W  and  R5W  on  the  Napa  quadrangle, 
then  southwesterly  approximately  1000 
feet  to  the  peak  denoted  as  564  (which 
is  about  5,500  feet  easterly  of  the 
northwest  comer  of  the  Napa 
quadrangle);  then  southwesterly 
approximately  4,000  feet  tc  the  peak 
northeast  of  the  reservoir  gauging 
station  denoted  as  835. 

(12)  Then  southwesterly 
approximately  1,500  feet  to  the  reservoir 
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gauging  station,  then  west  to  the  400 
foot  contour  line  on  the  west  side  of  Dr\' 
Creek,  then  northwesterly  along  the  400 
foot  contour  line  to  the  point  where  the 
contour  intersects  the  north  line  of 
Section  10.  T6N,  R5\V.  MDM, 
immediately  adjacent  to  Dry  Creek  on 
the  Rutherford,  CA  map; 

(13)  Then  northwesterly  along  Dry 
Creek  approximately  6,500  feet  to 
BM503.  then  northeasterly 
approximately  3,000  feet  to  the  peak 
denoted  as  1478,  then  southeasterly 
approximately  2,300  feet  to  the 
beginning  of  the  creek  known  locally  as 
Hopper  Creek,  then  southeasterly  along 
Hopper  Creek  approximately  2,300  feet 
to  the  point  of  beginning. 

Signed:  August  19.  1998. 
John  VV.  Magaw, 

Director. 

(FR  Doc.  98-22875  Filed  8-25-98:  8:45  am] 

BILLING  CODE  4810-31-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 
(KY-216-FOR] 

Kentucky  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  reopening  of 
public  comment  period. 

SUMMARY:  OSM  is  reopening  the  public 
comment  period  on  a  proposed 
amendment  to  the  Kentucky  regulatory 
program  (hereinafter  the  "Kentucky 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
consists  of  changes  to  provisions  of  the 
Kentucky  regulations  pertaining  to 
subsidence  and  subsidence  control, 
water  replacement,  impoundments, 
definitions,  sedimentation  ponds, 
hydrology,  and  permits.  The 
amendment  is  intended  to  revise  the 
Kentucky  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m..  (E.S.T.j, 
September  10,  1998. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  William 
I.  Kovacic.  Director,  at  the  address  listed 
below. 

Copies  of  the  Kentucky  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 


vvTitten  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Lexington  Field  Office. 
William  J.  Kovacic,  Director,  Lexington 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Road,  Lexington,  Kentucky 
40503,  Telephone:  (606)  233-2494. 
Department  of  Surface  Mining 
Reclamation  and  Enforcement,  2 
Hudson  Hollow  Complex,  Frankfort, 
Kentucky  40601.  Telephone:  (502) 
564-6940. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic,  Director,  Lexington 
Field  Office.  Telephone:  (606)  233- 
2494. 
SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  Kentucky 
Program 

On  May  18,  1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Background 
information  on  the  Kentucky  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  May  18,  1982.  Federal  Register  (47 
FR  21404).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  917.11.  917.13.  917.15, 
917.16,  and  917.17. 

II.  Description  of  the  Proposed 
Amendment 

By  letter  dated  July  30.  1997 
(Administrative  Record  No.  KY-1410). 
Kentucky  submitted  a  proposed 
amendment  to  its  program  revising 
section  405  of  the  Kentucky 
Administrative  Regulations  (KAR)  at 
8:001.  8:030,  8:040,  16:001,  16:060. 
16:090.  16:100.  16:160.  18:001,  18:060, 
18:090,  18:100,  18:160,  and  18:210.  The 
proposed  cunendment  was  announced  in 
the  September  5,  1997,  Federal  Register 
(62  FR  46933). 

On  November  14, 1997,  a  Statement  of 
Consideration  of  public  comments 
received  by  Kentucky  was  filed  with  the 
Kentucky  Legislative  Research 
Committee.  As  a  result  of  the  comments, 
by  letter  dated  March  4, 1998,  Kentucky 
made  changes  to  the  original  submission 
(Administrative  Record  No,  KY-1422). 
The  revisions  were  made  at  405  KAR 
8:040.  16:060,  18:060,  and  18:210.  By 
letter  dated  July  14, 1998 
(Administrative  Record  No.  KY-1431), 
Kentucky  submitted  the  final  version  of 


the  proposed  amendments.  Following 
are  the  changes  to  405  KAR  made  in  the 
final  submission  and  not  previously 
described  in  the  September  5,  1997, 
Federal  Register  notice.  Deletions  of 
previously  proposed  language  will  not 
be  described  in  this  notice  nor  will 
revisions  concerning  nonsubstantive 
wording,  format,  or  organizational 
changes. 

Kentucky  deleted  the  phrase  or  a 
variation  of  the  phrase,  "but  not  limited 
to,"  in  the  definitions  of  "Coal 
Processing  Plant,"  "Community  or 
Institutional  Building,"  "Sedimentation 
Pond,"  "Surface  Blasting  Operations," 
and  "Significant  Imminent 
Environmental  Harm."  The  phrase  was 
also  deleted  at  405  KAR  8030:  3(3), 
ll(2)(a).  13(l)(b),  13(3),  14(5).  15(5), 
23(l)(g),  24(4)(e),  27(2)(e).  34(6). 
37(l)(b);  at  405  KAR  8040:  3(3).  ll(2)(a), 
13(l)(b).  13(3),  14(5),  15(5),  24(4)(e), 
26(3)(e),  34(6).  37(l)(b);  at  405  KAR 
16:060:  l(4)(b),  2(2).  8(2)(a);  and  at  405 
KAR  18:060  l(l)(b)  and  2(2). 

At  section  8:001— Definitions  (405 
KAR  Chapter  8).  Kentucky  cites  the 
Kentucky  Revised  Statutes  (KRS)  at 
350.028  (1).  (5).  and  350.465(2)  as  the 
authorization  to  promulgate 
administrative  regulations  for  surface 
and  underground  coal  mining 
operations.  Kentucky  defines  the 
following  terms: 

Acquisition  means  purchase,  lease,  or 
option  of  the  land  for  the  purpose  of 
conducting  or  allowing  through  resale, 
lease,  or  option,  the  conduct  of  surface 
coal  mining  and  reclamation  operations. 

The  definition  of  Community  or 
Institutional  Building  is  slightly  revised 
from  the  original  submission  to  clarify 
"for  another  public  service"  as  a 
possible  use.  The  word  "primarily"  is 
also  deleted  to  described  the  listed  uses. 

Historically  Used  for  Cropland  means 
land  that:  (a)  Has  been  used  for  cropland 
for  any  of  five  years  or  more  of  the  ten 
years  immediately  preceding  the 
application  or  acquisition  of  the  land  for 
the  purpose  of  conducting  a  surface  coal 
mining  and  reclamation  operation;  (b) 
would  likely  have  been  used  for 
cropland  for  any  five  of  the  ten  years 
immediately  preceding  the  acquisition 
or  application,  but  for  some  fact  of 
ovraiership  or  control  of  the  land 
unrelated  to  the  productivity  of  the 
land;  (c)  falls  outside  the  five  often 
years  criteria,  but  the  cabinet 
determines  is  clearly  cropland  on  the 
basis  of  additional  cropland  history  of 
(1)  surrounding  land,  and  (2)  the  land 
under  consideration. 

The  definition  of  Material  Damage  is 
revised  from  the  original  submission  to 
delete  the  reference  to  405  KAR  18:210. 
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Kentucky  is  also  adding  a  new  section 
2  (Incorporation  by  Reference)  to 
incorporate.  "ASTM  Standard  D  388- 
77 ,  Standard  Specification  for 
Classification  of  Coals  by  Rank,"  (1977). 
American  Society  for  Testing  and 
Materials.  The  address  where  the 
document  may  be  inspected,  copied,  or 
obtained  is  provided. 

At  section  8:030 — Surface  Coal 
Mining  Permits,  Kentucky  cites  KRS 
350.028(1), (5),  350.060(3),  and 
350.465(2)  as  the  authorization  to 
promulgate  administrative  regulations 
for  surface  and  underground  coal 
mining  operations. 

Kentucky  is  deleting  subsection  4(3) 
which  states,  "Nothing  in  this  section 
shall  be  construed  to  afford  the  cabinet 
the  authority  to  adjudicate  property  title 
disputes." 

At  subsection  12(4),  Kentucky  is 
requiring  that  water  quality  analysis  and 
sampling  be  conducted  according  to: 
"Standard  Methods  for  the  Examination 
of  Water  and  Wastewater,"  or  40  CFR 
Parts  136  and  434. 

At  subsection  20(3).  Kentucky  is 
requiring  that  wetlands  delineations  be 
conducted  in  accordance  with:  Corps  of 
Engineers  Wetlands  Delineation  Manual 
and  Regulatory  Guidance  Letter  #90-7, 
"National  Lists  of  Plant  Species  that 
Occur  in  Wetlands  and  Biological 
Reports  and  Summary",  and  "List  of 
Hydric  Soils  of  the  U.S." 

At  subsection  32(3)(e),  Kentucky  is 
modifying  its  original  submission 
language  to  state,  "The  determination 
shall  include  a  finding  on  whether  the 
proposed  surface  mining  activities  may 
proximately  result  in  contamination, 
diminution  or  interruption  of  an 
underground  or  surface  source  of  water 
within  the  permit  area  or  adjacent  area 
that  is  used  for  domestic,  agricultural, 
industrial  or  other  legitimate  use. 

Kentucky  is  adding  new  subsection  38 
(Incorporation  by  Reference)  to 
incorporate  the  documents  referenced  in 
subsections  12(4)  and  20(3).  The  address 
where  the  documents  may  be  inspected, 
copied,  or  obtained  is  also  provided. 

At  section  405  KAR  8:040 — 
Underground  Coal  Mining  Permits, 
Kentucky  cites  KRS  350.028  (1),  (5). 
350.151(1),  and  350.465(2)  as  the 
authorization  to  promulgate  the 
administrative  regulations  for  surface 
and  underground  coal  mining 
operations. 

Kentucky  is  deleting  subsection  4(3) 
which  states,  "Nothing  in  this  section 
shall  be  construed  to  afford  the  cabinet 
the  authority  to  adjudicate  property  title 
disputes." 

At  subsection  20(3),  Kentucky  is 
requiring  that  wetlands  delineations  be 
conducted  in  accordance  with:  The 


Corps  of  Engineers  Wetlands  Manual 
and  Regulatory  Guidance  Letter  #90-7, 
"National  Lists  of  Plant  Species  that 
Occur  in  Wetlands  and  Biological 
Reports  and  Summary,"  and  "List  of 
Hydric  Soils  of  the  U.S." 

At  new  subsection  26(l)(d)  1  and  2, 
Kentucky  is  requiring  that  a  permit 
application  include  a  survey  of  the 
quantity  and  quality  of  each  water 
supply  for  domestic,  agricultural, 
industrial,  or  other  legitimate  use  within 
the  permit  area  and  adjacent  area  that 
could  be  contaminated,  diminished,  or 
interrupted  by  subsidence.  If  the 
applicant  cannot  make  this  survey 
because  the  owner  will  not  allow  access 
to  the  site,  the  applicant  shall  include 
documentation  of  the  denial  of  access. 
The  applicant  shall  pay  for  its  technical 
assessment  or  engineering  evaluation 
used  to  determine  the  quantitv  and 
quality  of  a  water  supply  for  domestic, 
agricultural,  industrial,  or  other 
legitimate  use.  The  applicant  shall 
provide  copies  of  the  survey  and  any 
technical  assessment  or  engineering 
evaluation  to  the  property  owner  and 
the  cabinet.  If  the  owner  or  his/her 
representative  is  present  at  the  time  a 
survey,  technical  assessment,  or 
engineering  evaluation  is  conducted,  the 
report  shall  include  the  name  of  the 
person.  If  the  owmer  disagrees  with  the 
results,  be/she  may  submit  in  writing  to 
the  cabinet  and  permittee,  a  detailed 
description  of  the  specific  areas  of 
disagreement.  The  cabinet  may  require 
additional  measure  to  ensure  that 
adequate  and  accurate  information  is 
included  and  to  ensure  compliance  with 
405  KAR  18:210. 

At  subsection  32(3)(e),  Kentucky  is 
modifying  its  original  submission 
language  to  state.  "The  determination 
shall  include  a  finding  on  whether  the 
proposed  underground  mining  activities 
conducted  after  July  16,  1994,  may 
proximately  result  in  contamination, 
diminution,  or  interruption  of  an 
underground  or  surface  source  of  water 
within  the  permit  area  or  adjacent  areas 
that  is  used  for  domestic,  agricultural, 
industrial,  or  other  legitimate  use." 

Kentucky  is  adding  a  new  subsection 
39  (Incorporation  by  Reference)  to 
incorporate  the  same  documents 
specified  at  subsection  38  above. 

At  section  405  KAR  16:001— 
Definitions  (405  KAR  Chapter  16). 
Kentucky  cites  KRS  350.028(1)  and 
350.465(2)  as  the  authorization  to 
promulgate  administrative  regulations 
for  surface  and  underground  coal 
mining  operations.  Kentucky  defines  the 
following  terms: 

Acquisition  is  defined  in  the  same 
manner  as  in  section  8:001  above. 


Durable  Rock  means  rock  that:  (a) 
Doesn't  slake  in  water;  (b)  is  not 
reasonably  expected  to  degrade  to  a  size 
or  condition  that  will  block,  cause 
failure  of.  impair  or  restrict  the 
effectiveness  of  the  internal  drainage 
system;  (c)  has  been  demonstrated  to 
have  a  slake  durability  index  value  of  90 
or  greater  as  determined  by:  the 
"Method  for  Determination  of  Slake 
Durability  (Kentucky  Method  64-513- 
79),"  or  a  test  method  that  vields  an 
equivalent  measure  of  durability  based 
upon  correlation  of  results  with 
Kentucky  Method  64-513-79. 

Historically  Used  for  Cropland  is 
defined  in  the  same  manner  as  in 
section  8:001  above. 

In  Situ  Process  means:  (a)  in  situ 
gasification,  fb)  in  situ  leaching,  (c) 
slurrv'  mining,  (d)  solution  mining,  (e) 
borehole  mining,  (f)  fluid  recovery 
mining,  or  (g)  another  activity 
conducted  on  surface  or  underground  in 
connection  with:  in-place  distillation, 
retorting,  leaching,  or  chemical  or 
physical  processing  of  coal. 

Kentucky  is  adding  new  section  2 
(Incorporation  by  Reference)  to 
incorporate:  "ASTM  Standard  D  388- 
77,  Standard  Specification  for 
Classification  of  Coals  by  Rank  and 
"Method  for  Determination  of  Slake 
Durability  Index.  Kentucky  Method  64- 
513-79."  The  address  where  the 
documents  may  be  inspected,  copied,  or 
obtained  is  also  provided. 

At  section  405  KAR  16:060 — General 
Hydrologic  Requirements.  Kentucky 
cites  KRS  350.028(1).(5).  350.151(1),  and 
350.465(2)  as  the  authorization  to 
promulgate  administrative  regulations 
for  surface  and  underground  coal 
mining  operations. 

At  subsection  4(1).  Kentucky  is 
requiring  that  acid  drainage  and  toxic 
drainage  be  avoided  by  identifying, 
burying,  and  treating  materials  which 
may  adversely  affect  water  quality,  or  be 
detrimental  to  vegetation  or  to  public 
health  and  safety  if  not  buried  and 
treated. 

At  subsection  8(l)(a),  Kentucky  is 
requiring  that  if  it  receives  a  citizen's 
complaint  under  405  KAR  12:030  that 
the  person's  water  supply  has  been 
adversely  impacted  by  the  activities  of 
a  permittee  named  in  the  complaint,  the 
cabinet  shall  promptly  notify  the 
permittee  of  the  complaint.  At 
subsection  8(2)(a),  Kentucky  is 
clarifying  that  the  notice  referred  to  is 
the  notice  from  the  cabinet. 

At  section  405  KAR  16:090 — 
Sedimentation  Ponds,  Kentucky  cites 
KRS  350.028(1),(5).  350.151(l),'and 
350.465(2)  as  the  authorization  to 
promulgate  administrative  regulations 
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for  surface  and  underground  coal 
mining  operations. 

At  section  405  KAR  16:100— 
Permanent  and  Temporary 
Impoundments,  Kentucky  cites  KRS 
350.028(2),  (5).  350.51(1),  and 
350.465(2)  as  the  authorization  to 
promulgate  administrative  regulations 
for  surface  and  underground  coal 
mining  operations.  Only  minor, 
nonsubstantive  wording  changes  were 
made. 

At  section  405  KAR  16:160— Coal 
Mine  Waste  Dams  and  Impoundments, 
Kentucky  cites  KRS  350.028(2),  (5), 
350.15(1).  and  350.465(2)  as  the 
authorization  to  promulgate 
administrative  regulations  for  surface 
and  underground  mining  operations. 

At  subsection  3(l)(a),  Kentucky  is 
specifying  that  it  may  require  a  duration 
longer  than  a  6-hour  precipitation  event 
if  safety  concerns  warrant  a  longer  time 
period. 

At  section  405  KAR  18:001— 
Definitions  (405  KAR  Chapter  18), 
Kentucky  defines  the  following  terms: 

Acquisition,  Community  or 
Institutional  Building,  Historically  Used 
for  Cropland,  and  Sedimentation  Pond 
are  defined  in  the  same  manner  as  in 
section  8:001  above. 

Durable  Rock  and  In  Situ  Process  are 
defined  in  the  same  manner  as  in 
section  16:001  above. 

Kentucky  is  adding  new  section  2 
(Incorporation  by  Reference)  to 
incorporate  the  same  documents  listed 
in  16:001,  section  2  above. 

At  405  KAR  18:060— General 
Hydrologic  Requirements,  Kentucky 
cites  KRS  350.028(1),(5),  350.151(1),  and 
350.465(2)  as  the  authorization  to 
promulgate  administrative  regulations 
for  surface  and  underground  coal 
mining  operations. 

At  subsection  4(1),  Kentucky  is 
making  the  same  changes  described  in 
subsection  16:060  4(1)  above. 

At  subsections  12(l)(a)  and  2(a), 
Kentucky  is  making  the  same  changes 
described  in  subsections  16:060  8(l)(a) 
and  2(a)  above. 

At  405  KAR  18:090— Sedimentation 
Ponds,  Kentucky  cites  KRS 
350.028(1), (5),  350.151(1).  and 
350.465(2)  as  the  authorization  to 
promulgate  administrative  regulations 
for  surface  and  underground  coal 
mining  operations. 

At  subsection  5(7).  Kentucky  is 
making  the  same  changes  described  at 
16:090  5(5)  above. 

At  405  KAR  18:100— Permanent  and 
Temporary  Impoundments.  Kentucky 
cites  KRS  350.028(2).(5).  350.151(1).  and 
350.465(2)  as  the  authorization  to 
promulgate  administrative  regulations 
for  surface  and  underground  coal 


mining  operations.  Only  minor, 
nonsubstantive  wording  changes  were 
made. 

At  405  KAR  18:160— Coal  Mine  Waste 
Dams  and  Impoundments,  Kentucky 
cites  KRS  350.028(2),(5),  350.151(1),  and 
350.465(2)  as  the  authorization  to 
promulgate  administrative  regulations 
for  surface  and  underground  coal 
mining  operations. 

At  subsection  3(l)(a),  Kentucky  is 
making  the  same  changes  described  in 
section  16:160  3(l)(a)  above. 

At  section  405  KAR  18:210— 
Subsidence  Control,  Kentucky  cites  KRS 
350.028(2), (5).  350.151(1),  and 
350.465(2)  as  the  authorization  to 
promulgate  administrative  regulations 
for  surface  and  underground  coal 
mining  operations. 

At  subsection  l(4)(a),  Kentucky  is 
requiring  the  permittee  to  conduct  and 
submit  to  the  cabinet  a  survey  of  the 
condition  of  each  noncommercial 
building  or  occupied  residential 
dwelling  and  related  structures  that  may 
be  materially  damaged  or  for  which  the 
reasonably  foreseeable  use  may  be 
diminished  by  subsidence  within  the 
area  encompassed  by  the  applicable 
angle  of  draw. 

At  subsection  l(4)(b),  Kentucky  is 
clarifying  that  if  an  owner  disagrees 
with  the  survey  described  in  this  section 
and  chooses  to  submit  a  written 
description  of  the  areas  of  disagreement, 
he/she  must  do  so  within  30  days  after 
receiving  a  copy  of  the  survey.  The 
cabinet  is  then  required  to  promptly 
notify  the  permittee. 

At  subsection  l(4)(c),  Kentucky  is 
prohibiting  underground  operations 
within  1,500  feet  horizontally  of  a 
structure  for  which  a  survey  is  required 
unless  the  permittee  has  submitted  the 
survey  or  documentation  that  he  cannot 
perform  it  because  the  owner  will  not 
allow  access  to  the  site  and  the  time 
period  for  written  disagreement  by  the 
owner  has  expired  without  a  written 
disagreement  being  received.  If  a 
dispute  arises  over  the  adequacy  of  the 
survey,  the  cabinet  shall  establish,  based 
upon  site  specific  conditions,  a 
horizontal  distance  of  1,500  feet  or  less 
which  the  cabinet  deems  adequate  to 
ensure  the  structure  will  not  be 
damaged  by  subsidence,  and 
underground  operations  shall  not  be 
conducted  within  that  distance  until  a 
determination  has  been  made  on  the 
dispute.  The  cabinet  shall  make  a 
determination  within  30  days  after 
receiving  the  wnitten  disagreement. 

At  subsection  l(4)(d),  Kentucky  is 
requiring  that  if  requested  in  v«-iting  by 
the  permittee  and  approved  in  writing 
by  the  cabinet,  the  permittee  shall 
comply  with  the  requirements  of  this 


paragraph  instead  of  paragraph  (c).  The 
numerical  magnitude  of  the  angle  of 
draw  shall  not  be  established  under  this 
paragraph.  The  permittee's  request  for 
approval  under  this  paragraph  shall 
include  a  map  or  maps  that  show  the 
horizontal  separation  between  the 
underground  workings  and  each 
structure  that  is  necessary  to  ensure  that 
the  structure  is  outside  the  surface  area 
encompasses  by  the  angle  of  draw.  The 
request  shall  also  include  drawings, 
calculations,  and  other  relevant 
supporting  information  to  demonstrate, 
to  the  satisfaction  of  the  cabinet,  the 
validity  of  the  permittee's  map 
information.  Underground  operations 
shall  not  be  conducted  closer  to  a 
structure  than  the  horizontal  distance 
established  under  this  paragraph  based 
upon  the  angle  of  draw  unless  the 
permittee  has  submitted  the  required 
presubsidence  survey  or  documentation 
that  he  cannot  perform  the  survey 
because  the  ovmer  will  not  allow  access 
to  the  site  and  the  time  period  for 
written  disagreement  by  the  owmer  has 
expired  without  a  written  disagreement 
being  received.  If  a  dispute  arises  over 
the  adequacy  of  the  survey, 
underground  operations  shall  not  be 
conducted  within  the  horizontal 
distance  established  under  this 
paragraph  until  the  cabinet  has  made  a 
determination  on  the  dispute.  The 
cabinet  shall  make  a  determination 
within  30  days  after  receiving  the 
written  disagreement. 

At  subsection  l(4)(e),  Kentucky 
clarifies  that  this  subsection  applies:  (1) 
to  extraction  of  coal  under  a  permit, 
permit  amendment,  and  permit  revision 
issued  after  the  effective  date  of  this 
regulation,  and  (2)  180  days  after  the 
effective  date  of  this  regulation,  to 
extraction  of  coal  under  a  permit,  permit 
amendment,  and  permit  revision  issued 
prior  to  the  effective  date  of  this 
regulation. 

At  subsection  2(1),  Kentucky  is 
changing  the  3-month  notification 
requirement  to  90  days. 

At  subsection  2(2),  Kentucky  is 
requiring  that  if  notice  has  been 
properly  given  and  subsequent 
emergencies  or  other  unforseen 
conditions  in  underground  raining 
necessitate  mining  beneath  the  property 
or  structure  sooner  that  90  days  after  the 
notice,  the  permittee  shall  immediately 
provide  additional  vmtten  notice  to  the 
owner  or  occupant  that  the  mining  will 
be  conducted  sooner  than  90  days  if 
approved  by  the  cabinet.  The  permittee 
shall  submit  a  written  request  for 
approval,  including  a  description  of  the 
emergency  or  other  unforseen 
conditions  that  necessitate  mining 
sooner  than  90  days  after  the  initial 
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notice.  If  the  cabinet  determines  that 
conditions  necessitate  mining  sooner 
than  90  days  after  the  initial  notice,  and 
if  the  required  presubsidence  condition 
survey  of  structures,  or  documentation 
of  denial  of  access  to  conduct  the 
survey,  has  been  submitted,  and  the 
cabinet  has  made  a  determination  on  a 
dispute,  if  any,  that  has  arisen  over  the 
adequacy  of  the  survey,  the  cabinet  may 
approve  the  request.  The  cabinet  shall 
promptly  notify  the  permittee  in  writing 
of  its  determination.  However,  in  no 
case  shall  mining  be  conducted  beneath 
the  property  or  structure  sooner  than  10 
days  after  the  additional  notice  is  given, 
unless  the  10-day  notice  period  is 
expressly  waived  by  the  owner  in 
writing. 

At  section  2(3)(b),  Kentucky  is 
requiring  that  the  notification  include 
dates  that  specific  areas  are  anticipated 
to  be  undermined. 

At  section  3(2),  Kentucky  is  adding 
"occupied  residential"  to  modify 
"dwellings"  as  they  pertain  to  repair  of 
damage. 

At  subsection  3(4)(d),  Kentucky 
provides  that  presumption  may  be 
rebutted  if  the  evidence  establishes  that 
the  damage:  (1)  predated  the  mining,  (2) 
was  proximately  caused  by  another 
factor  and  not  the  subsidence,  (3) 
occurred  outside  the  surface  area  within 
which  subsidence  was  actually  caused 
by  the  mining  in  question. 

At  subsection  4(1),  Kentucky  provides 
that  under  specified  conditions,  the 
cabinet  may  limit  the  percentage  of  coal 
extracted  under  or  adjacent  to  the 
feature,  facility,  aquifer,  or  body  of 
water. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFTl  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  Specifically,  OSM  is  seeking 
comments  on  the  revisions  described 
above  to  the  original  submission.  If  the 
amendment  is  deemed  adequate,  it  will 
become  part  of  the  Kentucky  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Lexington  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 


rv.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 


existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  August  19.  1998. 
Michael  K.  Robinson, 

Acting  Regional  Director.  Appalachian 
Regional  Coordinating  Center. 
IFR  Doc.  98-22929  Filed  8-25-98;  8:45  ami 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1202 
RIN  3095-AA66 

Privacy  Act  Regulations 

AGENCY:  National  Archives  and  Records 

Administration  (NARA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
streamline  NARA  regulations 
implementing  the  Privacy  Act  of  1974 
by  revising  and  simplifying  policies  for 
release  of  medical  information, 
clarifying  whom  in  NARA  individuals 
contact  with  Privacy  Act  requests  and 
appeals,  and  removing  detailed  internal 
NARA  operating  procedures  that  do  not 
belong  in  the  regulation.  NARA  is  taking 
this  action  after  conducting  a  review  of 
its  existing  Privacy  Act  regulations  in 
accordance  with  Executive  Order  12866. 
DATES:  Comments  must  be  received  bv 
October  26,  1998. 

ADDRESSES:  Comments  must  be  sent  to 
Regulation  Comment  Desk,  Policy  and 
Communications  Staff  (NPOL),  National 
Archives  and  Records  Administration. 
8601  Adelphi  Road,  College  Park.  MD 
20740-6001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Allard  at  (301)  713-7360, 
extension  226,  or  Mary  Ronan  at  (301) 
713-6025.  extension  226. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  a  significant  regulatory'  action  for  the 
purposes  of  Executive  Order  12866,  and 
has  been  reviewed  by  OMB.  As  required 
by  the  Regulatory  Flexibility  Act,  it  is 
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hereby  certified  that  this  proposed  rule 
will  not  have  a  significant  impact  on 
small  entities. 

List  of  Subjects  in  36  CFR  Part  1202 

Archives  and  records,  Privacy. 

For  the  reasons  set  forth  in  the 
preamble,  NARA  proposes  to  revise  part 
1202  of  title  36,  Code  of  Federal 
Regulations,  to  read  as  follows: 

PART  1202— REGULATIONS 
IMPLEMENTING  THE  PRIVACY  ACT  OF 
1974 

Subpart  A — General  Provisions 

Sec. 

1202.1     Scope  of  part. 

1202.4     Definitions. 

1202.6    Contact  point  for  Privacy  Act 

assistance  and  referrals. 
1202.10    Collection  and  use. 
1202.12     Standards  of  accuracy. 
1202.14    Rules  of  conduct. 
1202.16     Safeguarding  systems  of  records. 
1202.18     Inconsistent  issuances  of  NARA 

superseded. 
1202.20     Records  of  other  agencies. 
1202.22     Subpoena  and  other  legal  demands. 

Subpart  B — Disclosure  of  Records 

1202.30    Conditions  of  disclosure. 
1202.32     Procedures  for  disclosure. 
1202.34     Accounting  of  disclosures. 

Subpart  C— Individual  Access  to  Records 

1202.40     Forms  of  request. 

1202.42     Special  requirements  for  medical 

records. 
1202.44     Granting  access. 
1202.46     Denials  of  access. 
1202.48     Appeal  of  denial  of  access  within 

NARA. 
1202.50     Records  available  at  a  fee. 
1202.52     Prepayment  of  fees  over  $250. 
1202.54     Form  of  payment. 

Subpart  D— Requests  to  Amend  Records 

1202.60     Submission  of  requests  to  amend 

records. 
1 202.62     Review  of  requests  to  amend 

records. 
1202.64    Approval  of  requests  to  amend. 
1202.66     Denial  of  requests  to  amend. 
1202.68    Agreement  to  alternative 

amendments. 
1202.70     Appeal  of  denial  of  request  to 

amend  a  record. 
1202.72     Statements  of  disagreement. 
1202.74     Judicial  review. 

Subpart  E — Exemptions 

1202.90     Specific  exemptions. 

Authority:  5  US.C.  552a;  44  L.S.C. 
2104(a). 

Subpart  A — General  Provisions 

§1202.1     Scope  of  part. 

(a)  This  part  governs  requests  for 
NARA  organizational  records  and 
certain  records  of  defunct  agencies 
under  the  Privacy  Act,  5  U.S.C.  552a 
(hereinafter  referred  to  as  the  Act).  This 


part  applies  to  all  NARA  records,  as 
defined  in  §  1202.4,  which  contain 
personal  information  about  an 
individual  and  some  means  of 
identifying  the  individual,  and  which 
are  contained  in  a  system  of  records  as 
defined  in  5  U.S.C.  552a(a)(5)  from 
which  information  is  retrieved  by  use  of 
an  identifying  particular  assigned  to  the 
individual.  The  part  prescribes 
procedures  for  notifying  an  individual 
of  NARA  systems  of  records  which  may 
contain  a  record  pertaining  to  him  or 
her;  procedures  for  gaining  access  and 
contesting  the  contents  of  such  records, 
and  other  procedures  for  carrying  out 
the  provisions  of  the  Act. 

(b)  Policies  and  procedures  governing 
the  disclosure  and  availability  of  NARA 
operational  records  in  general  are  in 
part  1250  of  this  chapter. 

§1202.4    Definitions. 

For  the  purposes  of  this  part: 

Access  means  a  transfer  of  a  record,  a 
copy  of  a  record,  or  the  information  in 
a  record  to  the  subject  individual,  or  the 
review  of  a  record  by  the  subject 
individual. 

Agency  means  agency  as  defined  in  5 
U.S.C.  552(f). 

Defunct  agency  records  means  the 
records  in  a  Privacy  Act  system  of  cin 
agency  that  has  ceased  to  exist  without 
a  successor  in  functions  that  have  not 
yet  been  transferred  to  the  National 
Archives  of  the  United  States. 

Disclosure  means  a  transfer  by  any 
means  of  a  record,  a  copy  of  a  record, 
or  the  information  contained  in  a  record 
to  a  recipient  other  than  the  subject 
individual,  or  the  review  of  a  record  by 
someone  other  than  the  subject 
individual. 

Individual  means  a  citizen  of  the 
United  States  or  an  alien  lawfully 
admitted  for  permanent  residence. 

Maintain  includes  maintain,  collect, 
use,  or  disseminate. 

NARA  Privacy  Act  appeal  official 
means  the  Deputy  Archivist  of  the 
United  States  for  appeals  of  denials  of 
access  to  or  amendment  of  records 
maintained  in  a  system  of  records, 
except  where  the  system  manager  is  the 
Inspector  General.  The  term  means  the 
Archivist  of  the  United  States  for 
appeals  of  denial  of  access  to  or 
amendment  of  records  in  systems  of 
records  maintained  by  the  kispector 
General. 

Record  means  any  item,  collection,  or 
grouping  of  information  about  an 
individual  that  is  maintained  by  an 
agency,  including,  but  not  limited  to, 
his  or  her  education,  financial 
transactions,  medical  history  and 
criminal  or  employment  history,  and 
that  contains  his  or  her  name  or  an 


identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  the 
individual,  such  as  a  fingerprint, 
voiceprint,  or  photograph.  For  purposes 
of  this  part,  "record"  does  not  include 
archival  records  that  have  been 
transferred  to  the  National  Archives  of 
the  United  States. 

Routine  use  means,  with  respect  to 
the  disclosure  of  a  record,  the  use  of  that 
record  for  a  purpose  which  is 
compatible  with  the  purpose  for  which 
it  was  collected. 

Solicitation  means  a  request  by  a 
NARA  officer  or  employee  that  an 
individual  provide  information  about 
himself  or  herself. 

Statistical  record  means  a  record  in  a 
system  of  records  maintained  for 
statistical  research  or  reporting  purposes 
only  and  not  used  in  whole  or  in  part 
in  making  any  determination  about  an 
identifiable  individual,  except  as 
provided  by  13  U.S.C.  8. 

Subject  individual  means  the 
individual  named  or  discussed  in  a 
record  or  the  individual  to  whom  a 
record  otherwise  pertains. 

System  manager  means  the  NARA 
employee  who  is  responsible  for  the 
maintenance  of  a  system  of  records  and 
for  the  collection,  use,  and 
dissemination  of  information  therein. 

System  of  records  means  a  group  of 
any  records  under  the  control  of  NARA 
from  which  information  is  retrieved  by 
the  name  of  the  individual  or  by  some 
identifying  number,  symbol,  or  other 
identifier  assigned  to  that  individual. 

§  1 202.6    Contact  point  for  Privacy  Act 
assistance  and  referrals. 

Requests  for  assistance  and  referral  to 
the  responsible  system  msmager  or  other 
NARA  employee  charged  with 
implementing  these  regulations  should 
be  made  to  the  NARA  Privacy  Act 
Officer,  National  Archives  and  Records 
Administration,  Room  4400,  8601 
Adelphi  Rd.,  College  Park,  MD  20740- 
6001. 

§1202.10    Collection  and  use. 

(a)  General.  Any  information  used  in 
whole  or  in  part  in  making  a 
determination  about  an  individual's 
rights,  benefits,  or  privileges  under 
NARA  programs  will  be  collected 
directly  from  the  subject  individual  to 
the  greatest  extent  practicable.  The 
system  manager  also  will  ensure  that 
information  collected  is  used  only  in 
conformance  with  the  provisions  of  the 
Act  and  this  part. 

(b)  Solicitation  of  information.  System 
managers  will  ensvue  that  at  the  time 
information  is  solicited  the  subject 
individual  is  informed  of  the  authority 
for  collecting  that  information,  whether 
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providing  the  information  is  mandatory 
or  voluntary,  the  purposes  for  which  the 
information  will  be  used,  the  routine 
uses  of  the  information,  and  the  effects 
on  the  individual,  if  any,  of  not 
providing  the  information.  The  director 
of  the  NARA  forms  management 
program  will  ensure  that  forms  used  to 
solicit  information  are  in  compliance 
with  the  Act  and  this  part. 

(c)  Solicitation  of  social  security 
number.  (1)  Before  a  NARA  employee  or 
NARA  contractor  requires  an  individual 
to  disclose  his  or  her  social  security 
number.  NARA  will  ensure  that  either: 

(i)  The  disclosure  is  required  by 
Federal  law;  or 

(ii)  The  disclosure  was  required  under 
a  Federal  law  or  regulation  adopted 
before  January  1,  1975,  to  verify  the 
identity  of  an  individual,  and  tiie  social 
security  number  will  become  a  part  of 
a  system  of  records  in  existence  and 
operating  before  January  1,  1975. 

(2)  If  solicitation  of  the  social  security 
number  is  authorized  under  paragraph 
(c)(l)(i)  or  (ii)  of  this  section,  the  NARA 
employee  or  NARA  contractor  who 
requests  an  individual  to  disclose  his  or 
her  social  security  number  must  first 
inform  that  individual  whether  that 
disclosure  is  mandatory  or  voluntary,  by 
what  statutory  or  other  authority  the 
number  is  solicited,  and  the  uses  that 
will  be  made  of  it. 

(d)  Soliciting  information  from  third 
parties.  A  NARA  employee  or  NARA 
contractor  will  inform  third  parties  who 
are  requested  to  provide  information 
about  another  individual  of  the 
purposes  for  which  the  information  will 
be  used. 

§  1 202. 1 2    Standards  of  accuracy. 

The  system  manager  will  ensure  that 
all  records  which  are  used  by  NARA  to 
make  a  determination  about  any 
individual  are  maintained  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  reasonably  necessary 
to  ensure  fairness  to  the  individual. 

§  1 202. 14    Rules  of  conduct 

All  NARA  employees  and/or  NARA 
contractors  involved  in  the  design, 
development,  operation,  or  maintenance 
of  any  system  of  records,  or  in 
maintaining  any  record,  must  review  the 
provisions  of  5  U.S.C.  552a  and  the 
regulations  in  this  part,  and  must 
conduct  themselves  in  accordance  with 
the  rules  of  conduct  concerning  the 
protection  of  personal  information  in 
the  NARA  Standards  of  Conduct. 


§1202.16 
records. 


Safeguarding  systems  of 


The  system  manager  will  ensure  that 
appropriate  administrative,  technical. 


and  physical  safeguards  are  established 
to  ensure  the  security  and 
confidentiality  of  records  and  to  protect 
against  any  anticipated  threats  or 
hazards  to  their  security  or  integrity 
which  could  result  in  substantial  harm, 
embarrassment,  inconvenience,  or 
unfairness  to  any  individual  on  whom 
information  is  maintained.  Personnel 
information  contained  in  both  manual 
and  automated  systems  of  records  will 
be  protected  by  implementing  the 
following  safeguards: 

(a)  Official  personnel  folders, 
authorized  personnel  operating  or  work 
folders,  and  other  records  of  personnel 
actions  effected  during  a  NARA 
employee's  Federal  service  or  affecting 
the  employee's  status  and  service, 
including  information  on  experience, 
education,  training,  special 
qualifications  and  skills,  performance 
appraisals,  and  conduct,  will  be  stored 
in  a  lockable  metal  filing  cabinet  when 
not  in  use  by  an  authorized  person.  A 
system  manager  may  employ  an 
alternative  storage  system  providing  that 
it  furnishes  an  equivalent  degree  of 
physical  security  as  storage  in  a  lockable 
metal  filing  cabinet. 

(b)  System  managers,  at  their 
discretion,  may  designate  additional 
records  of  unusual  sensitivity  which 
require  safeguards  similar  to  or  greater 
than  those  described  in  paragraph  (a)  of 
this  section. 

(c)  System  managers  will  permit 
access  to  and  use  of  automated  or 
manual  personnel  records  only  to 
persons  whose  official  duties  require 
such  access,  or  to  subject  individuals  or 
their  representatives  as  provided  by  this 
part. 

§  1 202. 1 8    Inconsistent  Issuances  of  NARA 
superseded. 

Any  policies  £uid  procedures  in  any 
NARA  issuance  which  are  inconsistent 
with  the  policies  and  procedures  in  this 
part  are  superseded  to  the  extent  of  that 
inconsistency. 

§  1 202.20    Records  of  other  agencies. 

(a)  Records  accessioned  into  the 
National  Archives  of  the  United  States. 
Archival  records  which  were  contained 
in  systems  of  records  of  agencies  and 
which  have  been  transferred  to  the 
National  Archives  of  the  United  States 
are  exempt  from  most  provisions  of  the 
Privacy  Act  (see  5  U.S.C.  552a(l)(2)  and 
(1)(3)).  Rules  governing  access  to  such 
records  are  contained  in  subchapter  C  of 
this  chapter. 

(b)  Current  records  of  other  agencies. 
If  NARA  receives  a  request  for  access  to 
records  which  are  the  primary 
responsibility  of  another  agency,  but 
which  are  maintained  by  or  in  the 


temporary  possession  of  NARA  on 
behalf  of  that  agency  in  a  regional 
records  service  facility.  NARA  will  refer 
the  request  to  the  agency  concerned  for 
appropriate  action.  NARA  will  advise 
the  requester  that  the  request  has  been 
forwarded  to  the  responsible  agency. 
(SeeSU.S.C.  552a(l)(l)). 

(c)  Records  in  Government-wide 
Privacy  Act  systems.  Records  in  the 
custody  of  NARA  which  are  the  primary 
responsibility  of  another  agency,  e.g., 
the  Office  of  Personnel  Management 
(OPM)  or  the  Office  of  Government 
Ethics  (OGE).  are  governed  by  the 
regulations  promulgated  by  that  agency 
pursuant  to  the  Act. 

(d)  Records  of  defunct  agencies  in  the 
custody  of  NARA.  Records  of  defunct 
agencies  in  the  custody  of  NARA  at  a 
NARA  records  center  but  not  yet 
accessioned  into  the  National  Archives 
of  the  United  States  are  governed  by  the 
regulations  in  this  part. 

§  1 202. 22    Subpoenas  and  other  legal 
demands. 

Access  to  NARA  systems  of  records 
by  subpoena  or  other  legal  process  will 
be  made  in  accordance  with  the 
provisions  of  part  1250  of  this  chapter 
for  NARA  operational  records  and 
records  of  defunct  agencies  not  yet 
accessioned  into  the  National  Archives 
of  the  United  States  and  part  1254  of 
this  chapter  for  archival  records,  records 
center  holdings,  and  donated  historical 
materials. 

Subpart  B — Disclosure  of  Records 

§  1 202.30    Conditions  of  disclosure. 

No  NARA  employee  may  disclose  any 
record  in  a  system  of  records  to  any 
person  or  to  another  agency  without  the 
express  written  consent  of  the  subject 
individual  unless  the  disclosure  is: 

(a)  To  NARA  employees  who  have  a 
need  for  the  information  in  the  official 
performance  of  their  duties: 

(b)  Required  by  the  provisions  of  the 
Freedom  of  Information  Act.  as 
amended; 

(c)  For  a  routine  use  as  published  in 
a  notice  in  the  Federal  Register: 

(d)  To  the  Bureau  of  the  Census  for 
purposes  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  title  13  U.S.C; 

(e)  To  a  recipient  who  has  provided 
NARA  with  advance  adequate  written 
assurance  that  the  record  will  be  used 
solely  as  a  statistical  research  or 
reporting  record.  (The  record  will  be 
transferred  in  a  form  that  is  .^ot 
individually  identifiable.  In  addition  to 
deleting  personal  identifving 
information  from  records  released  for 
statistical  purposes,  the  system  manager 
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will  ensure  that  the  identity  of  the 
individual  cannot  reasonably  be 
deduced  by  combining  various 
statistical  records.)  The  written 
statement  must  include  as  a  minimum: 

(1)  A  statement  of  the  purpose  for 
requesting  the  records;  and 

(2)  Certification  that  the  records  will 
be  used  only  for  statistical  purposes; 

(f)  To  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  Government;  or  for 
evaluation  by  the  Archivist  or  the 
designee  of  the  Archivist  to  determine 
whether  the  record  has  such  value; 

(g)  To  another  agency  or 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity,  if  the 
activity  is  authorized  by  law,  and  if  the 
head  of  the  agency  or  instrumentality  or 
his  or  her  other  designated 
representative  has  made  a  written 
request  to  NARA  specifying  the 
particular  portion  desired  and  the  law 
enforcement  activity  for  which  the 
record  is  sought; 

(h)  To  a  person  showing  compelling 
circumstances  affecting  the  health  or 
safety  of  an  individual,  not  necessarily 
the  individual  to  whom  the  record 
pertains.  Upon  such  disclosure,  a 
notification  must  be  sent  to  the  last 
known  address  of  the  subject 
individual; 

(i)  To  either  House  of  Congress  or  to 
a  committee  or  subcommittee  (joint  or  of 
either  House,  to  the  extent  that  the 
matter  falls  within  its  jurisdiction); 

(j)  To  the  Comptroller  General  or  any 
of  his  authorized  representatives  in  the 
course  of  the  performance  of  the  duties 
of  the  General  Accounting  Office; 

(k)  Pursuant  to  the  order  of  a  court  of 
competent  jurisdiction;  or 

(1)  To  a  consumer  reporting  agency  in 
accordance  with  31  U.S.C.  3711(e). 

§  1 202.32    Procedures  for  disclosure. 

(a)  Address  all  requests  for  discloEure 
of  records  pertaining  to  a  third  party  to 
the  NARA  Privacy  Act  Officer,  National 
Archives  and  Records  Administration, 
Room  4400,  8601  Adelphi  Rd..  College 
Park,  MD  20740-6001.  Upon  receipt  of 
such  request,  NARA  will  verify  the  right 
of  the  requester  to  obtain  disclosure 
pursuant  to  §  1202.30.  Upon 
verification,  the  system  manager  will 
make  the  requested  records  available. 
NARA  will  acknowledge  requests 
within  10  workdays  and  will  make  a 
decision  within  30  workdays,  unless 
NARA  notifies  the  requester  that  the 
time  limit  must  be  extended  for  good 
cause. 


(b)  If  NARA  determines  that  the 
disclosure  is  not  permitted  under 
§  1202.30,  the  system  manager  will  deny 
the  request  in  writing.  The  requester 
will  be  informed  of  the  right  to  submit 
a  request  for  review  and  final 
determination  to  the  appropriate  NARA 
Privacy  Act  Appeal  Officer. 

(1)  The  Archivist  of  the  United  States 
is  the  NARA  Privacy  Act  Appeal  Officer 
for  records  maintained  by  the  Office  of 
the  Inspector  General.  Requests  for 
review  involving  records  for  which  the 
Inspector  General  is  the  system  manager 
must  be  addressed  to  the  NARA  Privacy 
Act  Appeal  Officer  (N),  National 
Archives  and  Records  Administration, 
8601  Adelphi  Rd.,  College  Park,  MD 
20470-6001. 

(2)  The  Deputy  Archivist  of  the 
United  States  is  the  appeal  officer  for  all 
other  NARA  records.  Requests  for 
review  involving  all  other  records  must 
be  addressed  to  the  NARA  Privacy  Act 
Appeal  Officer  (ND),  National  Archives 
and  Records  Administration,  8601 
Adelphi  Rd.,  College  Park.  MD  20470- 
6001. 

§1202.34    Accounting  of  disclosures. 

(a)  Except  for  disclosures  made 
pursuant  to  §  1202.30(a)  and  (b),  an 
accurate  accounting  of  each  disclosure 
will  be  made  and  retained  for  5  years 
after  the  disclosure  or  for  the  life  of  the 
record,  whichever  is  longer.  The 
accounting  will  include  the  date,  nature, 
and  purpose  of  each  disclosure,  and  the 
name  and  address  of  the  person  or 
agency  to  whom  the  disclosure  is  made. 

(b)  The  system  manager  also  will 
maintain  in  conjunction  with  the 
accounting  of  disclosiires: 

(1)  A  full  statement  of  the  justification 
for  the  disclosures; 

(2)  All  documentation  surrounding 
disclosure  of  a  record  for  statistical  or 
law  enforcement  purposes;  and 

(3)  Evidence  of  written  consent  by  the 
subject  individual  to  a  disclosure,  if 
applicable. 

(c)  Except  for  the  accounting  of 
disclosures  made  imder  1202.30(g)  or  of 
disclosures  made  from  exempt  systems 
(see  subpart  E  of  this  part),  the 
accounting  of  disclosures  will  be  made 
available  to  the  subject  individual  upon 
request.  Procedures  for  requesting 
access  to  the  accounting  are  in  subpart 
C  of  this  part. 

Subpart  C — Individual  Access  to 
Records 

§  1 202.40    Forms  of  requests. 

(a)  Individuals  seeking  access  to  their 
records  or  to  any  information  pertaining 
to  themselves  which  is  contained  in  a 
system  of  records  should  notify  the 


NARA  Privacy  Act  Officer,  National 
Archives  and  Records  Administration, 
Rm.  4400,  8601  Adelphi  Rd.,  College 
Park,  MD  20740-6001. 

(b)  The  request  must  be  in  writing  and 
must  bear  the  legend  "Privacy  Act 
Request"  both  on  the  request  letter  and 
on  the  envelope.  The  request  letter  must 
contain: 

(1)  The  complete  name  and 
identifying  number  of  the  NARA  system 
as  published  in  the  Federal  Register; 

(2)  The  full  name  and  address  of  the 
subject  individual; 

(3)  A  brief  description  of  the  nature, 
time,  place,  and  circumstances  of  the 
subject  individual's  association  with 
NARA;  and 

(4)  Any  other  information  which  the 
subject  individual  believes  would  help 
NARA  to  determine  whether  the 
information  about  the  individual  is 
included  in  the  system  of  records. 

(c)  NARA  will  answer  or  acknowledge 
the  request  within  10  workdays  of  its 
receipt  by  NARA. 

(d)  NARA  at  its  discretion,  may  accept 
oral  requests  for  access  to  a  NARA 
system  of  records,  subject  to  verification 
of  identity. 

§  1202.42    Special  requirements  for 
medical  records. 

When  NARA  receives  a  request  for 
access  to  medical  records,  if  NARA 
believes,  in  good  faith,  that  disclosiure  of 
medical  andi/or  psychological 
information  directly  to  the  subject 
individual  could  have  an  adverse  effect 
on  that  individual,  the  subject 
individual  may  be  asked  to  designate  in 
writing  a  physician  or  mental  health 
professional  to  whom  he  or  she  would 
like  the  records  to  be  disclosed,  and 
disclosure  that  otherwise  would  be 
made  to  the  subject  individual  will 
instead  be  made  to  the  designated 
physician  or  mental  health  professional. 

§1202.44    Granting  access. 

(a)  Upon  receipt  of  a  request  for 
access  to  non-exempt  records,  NARA 
will  make  such  records  available  to  the 
subject  individual  or  shall  acknowledge 
the  request  within  10  workdays  of  its 
receipt  by  NARA.  The  acknowledgment 
will  indicate  when  the  system  manager 
will  make  the  records  available. 

(b)  If  NARA  anticipates  more  than  a 
10-day  delay  in  making  a  record 
available,  NARA  also  will  include  in  the 
acknowledgment  specific  reasons  for  the 
delay. 

(c)  If  a  subject  individual's  request  for 
access  does  not  contain  sufficient 
information  to  permit  the  system 
manager  to  locate  the  records,  NARA 
wdll  request  additional  information  from 
the  individual  and  will  have  10 
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workdays  following  receipt  of  the 
additional  information  in  which  to 
make  the  records  available  or  to 
acknowledge  receipt  of  the  request  and 
to  indicate  when  the  records  will  be 
available. 

(d)  Records  will  be  made  available  for 
authorized  access  during  normal 
business  hours  at  the  NARA  offices 
where  the  records  are  located. 

(1)  Requesters  must  be  prepared  to 
identify  themselves  by  producing  at 
least  one  piece  of  identification  bearing 
a  name  or  signature  and  either  a 
photograph  or  physical  description,  e.g., 
a  driver's  license  or  employee 
identification  card.  NARA  reserves  the 
right  to  ask  the  requester  to  produce 
additional  pieces  of  identification  to 
assure  NARA  of  the  requester's  identity. 
If  the  individual  is  unable  to  produce 
suitable  identification,  he  or  she  must 
sign  a  statement  asserting  that  he  or  she 
is  the  subject  individual  and  stipulating 
that  he  or  she  understands  the  criminal 
penalty  for  perjury  and  the  penalty  in 
the  Privacy  Act  for  requesting  or 
obtaining  access  to  records  under  false 
pretenses  (5  U.S.C.  552a(i)(3)).  NARA 
will  provide  a  form  for  this  purpose. 

(2)  Requesters  must  sign  a  form 
indicating  that  they  have  been  given 
access. 

(e)  At  the  written  request  of  a  subject 
individual,  NARA  may  provide  access 
by  mailing  a  copy  of  the  requested 
records  to  that  individual  or  to  another 
person  designated  by  the  subject 
individual.  In  the  request,  the  subject 
individual  must  provide  a  copy  of  proof 
of  identity,  such  as  an  electrostatic  copy 
of  a  driver's  license,  or  a  statement 
asserting  he  or  she  is  the  subject 
individual  and  stipulating  that  he  or  she 
understands  the  criminal  penalty  for 
perjury  and  the  penalty  in  the  Privacy 
Act  for  requesting  or  obtaining  access  to 
records  under  false  pretenses  (5  U.S.C. 
552a(i)(3)). 

(f)  Upon  request,  a  system  manager 
will  permit  a  subject  individual  to 
examine  the  original  of  a  non-exempt 
record,  will  provide  the  individual  with 
a  copy  of  the  record,  or  both. 

(gj  Subject  individuals  may  either 
pick  up  a  record  in  person  or  receive  it 
by  mail.  A  system  manager  may  not 
make  a  record  available  to  a  third  party 
for  delivery  to  the  subject  individual, 
except  for  medical  records  as  outUned 
in  §  1202.42,  or  at  the  expUcit  written 
direction  of  the  subject  individual  in 
accordance  with  paragraph  (h)  of  this 
section. 

(h)  Subject  individuals  who  wish  to 
have  a  person  of  their  choosing  review, 
accompany  them  in  reviewing,  or  obtain 
a  copy  of  a  record  must,  prior  to  the 
disclosure  of  their  record,  sign  a 


statement  authorizing  the  disclosure. 
The  system  manager  will  maintain  this 
statement  with  the  record. 

(i)  The  procedure  for  access  to  an 
accounting  of  disclosures  is  identical  to 
the  procedure  for  access  to  a  record  as 
set  forth  in  this  section. 

§1202.46    Denials  of  access. 

(a)  A  system  manager  may  deny  a 
subject  individual  access  to  his  or  her 
record  only  on  the  grounds  that  NARA 
has  published  rules  in  the  Federal 
Register  exempting  the  pertinent  system 
of  records  from  the  access  requirement 
and  the  record  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act,  as  amended  (FOIA). 
Exempt  systems  of  records  are  described 
in  subpart  E  of  this  part. 

(b)  Upon  receipt  of  a  request  for 
access  to  a  record  which  is  contained 
within  an  exempt  system  of  records, 
NARA  will: 

(1)  Review  the  record  to  determine 
whether  all  or  part  of  the  record  must 
be  released  to  the  requester  in 
accordance  with  §  1202.44, 
notwithstanding  the  inclusion  of  the 
record  within  an  exempt  system  of 
records;  and 

(2)  Disclose  the  record  in  accordance 
with  §  1202.44  or  notify  the  requester 
that  the  request  has  been  denied  in 
whole  or  in  part. 

(c)  If  the  request  is  denied  in  whole 
or  in  part,  the  notice  will  include  a 
statement  specifying  the  applicable 
Privacy  Act  and  FOIA  exemptions  and 
advising  the  requester  of  the  right  to 
appeal  the  decision  as  provided  in 
§1202.74. 

§  1 202.48    Appeal  of  denial  of  access 
within  NARA. 

(a)  Requesters  denied  access  in  whole 
or  part  to  records  pertaining  to  them 
may  file  with  NARA  an  appeal  of  that 
denial.  The  appeal  must  be  postmarked 
no  later  than  35  calendar  days  after  the 
date  of  the  denial  letter  from  NARA. 

(1)  The  Archivist  of  the  United  States 
is  the  NARA  Privacy  Act  Appeal 
Official  for  records  maintained  by  the 
Office  of  the  Inspector  General.  Appeals 
involving  records  for  which  the 
Inspector  General  is  the  system  manager 
must  be  addressed  to  NARA  Privacy  Act 
Appeal  Official  (N),  National  Archives 
and  Records  Administration, 
Washington,  DC  20408. 

(2)  The  Deputy  Archivist  of  the 
United  States  is  the  NARA  Privacy  Act 
Appeal  Official  for  all  other  NARA 
records.  All  other  appeals  must  be 
addressed  to  NARA  Privacy  Act  Appeal 
Official  (ND),  National  Archives  and 
Records  Administration,  Washington, 
DC  20408. 


fb)  Each  appeal  to  the  NARA  Privacy 
Act  Appeal  Official  must  be  in  vkTiting. 
The  appeal  must  bear  the  legend 
"Privacy  Act — Access  Appeal,  "  on  both 
the  face  of  the  letter  and  the  envelope. 

(c)  Upon  receipt  of  an  appeal,  the 
NARA  Privacy  Act  Appeal  Official  will 
consult  with  the  system  manager,  legal 
counsel,  and  such  other  officials  as  may 
be  appropriate.  If  the  NARA  Privacy  Act 
Appeal  Official,  in  consultation  with 
these  officials,  determines  that  the 
request  for  access  should  be  granted 
because  the  subject  records  are  not 
exempt,  the  NARA  Privacy  Act  Appeal 
Official  will  immediately  either  instruct 
the  system  manager  in  writing  to  grant 
access  to  the  record  in  accordance  with 
§  1202.44  or  shall  grant  access  and  will 
notif\'  the  requester  of  that  action. 

(dflf  the  NARA  Privacy  Act  Appeal 
Official,  in  consultation  with  the 
officials  specified  in  paragraph  (c)  of 
this  section,  determines  that  the  appeal 
should  be  rejected,  the  NARA  Privacy 
Act  Appeal  Official  immediately  will 
notify  the  requester  in  wTiting  of  that 
determination.  This  action  will 
constitute  NARA's  final  determination 
on  the  request  for  access  to  the  record 
and  will  include: 

(1)  The  reason  for  the  rejection  of  the 
appeal;  and 

(2)  Notice  of  the  requester's  right  to 
seek  judicial  review  of  NARAs  final 
determination,  as  provided  in  §  1202.74. 

(e)  The  final  NARA  determination 
will  be  made  no  later  than  30  workdays 
from  the  date  on  which  the  appeal  is 
received  by  the  NARA  Privacy  Act 
Appeal  Official.  The  NARA  Privacy  Act 
Appeal  Official  may  extend  this  time 
limit  by  notifying  the  requester  in 
WTiting  before  the  expiration  of  the  30 
workdays.  The  NARA  Privacy  Act 
Appeal  Official's  notification  will 
include  an  explanation  of  the  reasons 
for  the  extension  of  time. 

§  1 202.50    Records  available  at  a  fee. 

NARA  will  waive  fees  for  copies  of 
records  for  the  first  100  pages  copied  or 
when  the  cost  to  collect  the  fee  will 
exceed  the  amount  collected.  When  a 
fee  is  charged,  the  charge  per  copy  is 
$0.30  per  page  if  NARA  makes  the  copy 
or  $0.10  per  page  if  the  requester  makes 
the  copy  on  a  NARA  self-service  copier. 
Fees  for  other  reproduction  processes 
are  computed  upon  request. 

§  1 202.52    Prepayment  of  fees  over  $250. 

If  the  system  manager  determines  that 
the  estimated  total  fee  is  likely  to  exceed 
$250,  NARA  will  notify  the  itidividual 
that  the  estimated  fee  must  be  prepaid 
prior  to  NARA's  making  the  records 
available.  NARA  will  remit  any  excess 
amount  peiid  by  the  individual  or  bill 
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the  individual  for  an  additional  eimount 
if  there  is  a  variation  between  the  final 
fee  charged  and  the  amount  prepaid. 

§1202.54    Form  of  payment 

Payment  shall  be  by  check  or  money 
order  payable  to  the  National  Archives 
and  Records  Administration  and  shall 
be  addressed  to  the  NARA  Privacy  Act 
Officer. 

Subpart  D — Requests  To  Amend 
Records 

§1202.60    Submission  of  requests  to 
amend  records. 

Subject  individuals  who  desire  to 
amend  any  record  containing  personal 
information  about  themselves  should 
write  to  the  NARA  Privacy  Act  Officer, 
except  that  a  current  NARA  employee 
who  desires  to  amend  personnel  records 
should  write  to  the  Director,  Human 
Resources  Services  Division.  Each 
request  must  include  evidence  of  and 
justification  for  the  need  to  amend  the 
pertinent  record.  Each  request  must  bear 
the  legend  "Privacy  Act — Request  To 
Amend  Record"  prominently  marked  on 
both  the  face  of  the  request  letter  and 
the  envelope. 


§1202.62 
records. 


Review  of  requests  to  amend 


(a)  NARA  will  acknowledge  receipt  of 
a  request  to  amend  a  record  within  10 
workdays.  If  possible,  the 
acknowledgment  will  include  the 
system  manager's  determination  either 
to  amend  the  record  or  to  deny  the 
request  to  amend  as  provided  in 
§1202.66. 

fb)  When  reviewing  a  record  in 
response  to  a  request  to  amend,  the 
system  manager  will  assess  the 
acciu'acy,  relevance,  timeUness,  and 
completeness  of  the  existing  record  in 
light  of  the  proposed  amendment.  The 
system  manager  will  determine  whether 
the  amendment  is  justified.  With  respect 
to  a  request  to  delete  information,  the 
system  manager  also  will  review  the 
request  and  existing  record  to  determine 
whether  the  information  is  relevant  and 
necessary  to  accomplish  an  agency 
purpose  required  to  be  accomplished  by 
law  or  Executive  order. 

§  1202.64    Approval  of  requests  to  amend. 

If  the  system  manager  determines  that 
amendment  of  a  record  is  proper  in 
accordance  with  the  request  to  amend, 
he  or  she  promptly  will  make  the 
necessary  amendment  to  the  record  and 
will  send  a  copy  of  the  amended  record 
to  the  subject  individual.  NARA  will 
advise  all  previous  recipients  of  the 
record,  using  the  accounting  of 
disclosures,  of  the  fact  that  an 
amendment  has  been  made  and  give  the 


substance  of  the  amendment.  Where 
practicable,  NARA  will  send  a  copy  of 
the  amended  record  to  previous 
recipients. 

§1202.66    Denial  of  requests  to  amend. 

If  the  system  manager  determines  that 
an  amendment  of  a  record  is  improper 
or  that  the  record  should  be  amended  in 
a  manner  other  than  that  requested  by 
an  individual,  NARA  will  advise  the 
requester  in  writing  of  the  decision.  The 
denial  letter  will  state  the  reasons  for 
the  denial  of  the  request  to  amend; 
include  proposed  alternative 
amendments,  if  appropriate;  state  the 
requester's  right  to  appeal  the  denial  of 
the  request  to  amend;  and  state  the 
procedure  for  appealing. 

§  1202.68    Agreement  to  alternative 
amendments. 

If  the  denial  of  a  request  to  amend  a 
record  includes  proposed  alternative 
amendments  and  if  the  requester  agrees 
to  accept  them,  the  requester  must 
notify  the  system  manager  who  will 
make  the  necessary  amendments  in 
accordance  with  §  1202.64. 

§  1 202.70    Appeal  of  denial  of  request  to 
amend  a  record. 

(a)  A  requester  who  disagrees  with  a 
denial  of  a  request  to  amend  a  record 
may  file  an  appeal  of  that  denial. 

(1)  If  the  denial  was  signed  by  a 
NARA  system  manager  other  than  the 
Inspector  General,  the  requester  must 
address  the  appeal  to  the  NARA  Privacy 
Act  Appeal  Official  (ND),  Washington, 
DC  20408. 

(2)  If  the  denial  was  signed  by  the 
Inspector  General,  the  requester  must 
address  the  appeal  to  the  NARA  Privacy 
Act  Appeal  Official  (N),  Washington,  DC 
20408. 

(3)  If  the  requester  is  an  employee  of 
NARA  and  the  denial  to  amend  involves 
a  record  maintained  in  the  employee's 
Official  Personnel  Folder,  or  in  another 
Government-wide  system  maintained  by 
NARA  on  behalf  of  another  agency, 
NARA  will  provide  the  requester  the 
name  and  address  of  the  appropriate 
appeal  official  in  that  agency. 

(b)  Each  appeal  to  the  NARA  Privacy 
Act  appeal  official  must  be  in  writing 
and  must  be  postmarked  no  later  than 
35  calendar  days  from  the  date  of  NARA 
denial  of  a  request  to  amend  a  record. 
The  appeal  must  bear  the  legend 
"Privacy  Act— Appeal,"  both  on  the  face 
of  the  letter  and  the  envelope. 

(c)  Upon  receipt  of  an  appeal,  the 
NARA  Privacy  Act  appeal  official  will 
consult  with  the  system  manager,  legal 
counsel,  and  such  other  officials  as  may 
be  appropriate.  If  the  NARA  Privacy  Act 
appeal  official,  in  consultation  with 


these  officials,  determines  that  the 
record  should  be  amended  as  requested, 
he  or  she  immediately  will  instruct  the 
system  manager  to  amend  the  record  in 
accordance  with  §  1202.64  and  will 
notify  the  requester  of  that  action. 

(d)  If  the  NARA  Privacy  Act  appeal 
official,  in  consultation  with  the 
officials  specified  in  paragraph  (c)  of 
this  section,  determines  that  the  appeal 
should  be  rejected,  the  NARA  Privacy 
Act  appeal  official  inunediately  will 
notify  the  requester  in  writing  of  that 
determination.  This  action  will 
constitute  the  NARA  final 
determination  on  the  request  to  amend 
the  record  and  will  include: 

(1)  The  reasons  for  the  rejection  of  the 
appeal; 

(2)  Proposed  alternative  amendments, 
if  appropriate,  which  the  requester 
subsequently  may  accept  in  accordance 
with  §1202.68; 

(3)  Notice  of  the  requester's  right  to 
file  a  Statement  of  Disagreement  for 
distribution  in  accordance  with 
§1202.72;  and 

(4)  Notice  of  the  requester's  right  to 
seek  judicial  review  of  the  NARA  final 
determination,  as  provided  in  §  1202.74. 

(e)  The  NARA  final  determination 
will  be  made  no  later  than  30  workdays 
from  the  date  on  which  the  appeal  is 
received  by  the  NARA  Privacy  Act 
appeal  official.  In  extraordinary 
circumstances,  the  NARA  Privacy  Act 
appeal  official  may  extend  this  time 
limit  by  notifying  the  requester  in 
writing  before  the  expiration  of  the  30 
workdays.  The  NARA  Privacy  Act 
appeal  official's  notification  must 
include  a  justification  for  the  extension 
of  time. 

§  1 202.72    Statements  of  disagreement 

Upon  receipt  of  a  NARA  final 
determination  denying  a  request  to 
amend  a  record,  the  requester  may  file 
a  Statement  of  Disagreement  with  the 
appropriate  system  manager.  The 
Statement  of  Disagreement  must  include 
an  explanation  of  why  the  requester 
believes  the  record  to  be  inaccurate, 
irrelevant,  untimely,  or  incomplete.  The 
system  manager  will  maintain  the 
Statement  of  Disagreement  in 
conjunction  with  the  pertinent  record 
and  will  include  a  copy  of  the  Statement 
of  Disagreement  in  any  disclosure  of  the 
pertinent  record.  The  system  manager 
vdll  provide  a  copy  of  the  Statement  of 
Disagreement  to  any  person  or  agency  to 
whom  the  record  has  been  disclosed 
only  if  the  disclosure  was  subject  to  the 
accounting  requirements  of  §  1202.34. 

§  1 202.74    Judicial  review. 

Within  2  years  of  receipt  of  a  NARA 
final  determination  as  provided  in 
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§  1202.48  or  §  1202.70,  a  requester  may 
seek  judicial  review  of  that 
determination.  A  civil  action  must  be 
filed  in  the  Federal  District  Court  in 
which  the  requester  resides  or  has  his  or 
her  principal  place  of  business  or  in 
which  the  NARA  records  are  situated,  or 
in  the  District  of  Columbia. 

Subpart  E — Exemptions 

§1202.90    Specific  exemptions. 

(a)(1)  The  following  systems  of 
records  are  eligible  for  exemption  under 
5  U.S.C.  552a(k)(l)  because  they  contain 
information  specifically  authorized 
under  criteria  established  by  an 
Executive  Order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign 
policy  and  are  in  fact  properly  classified 
pursuant  to  such  Executive  Order. 
Accordingly,  these  systems  of  records 
are  exempt  from  the  following  sections 
of  5  U.S.C.  552a:  (c)(3),  (d),  (e)(1),  and 
(e)(4)  (G)  and  (H): 

Investigative  Case  Files  of  the  Inspector 

General— NARA  23 
Personnel  Security  Case  Files — NARA  24 

(2)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(i)  From  subsection  (c)(3)  because 
accounting  for  each  disclosure  could 
result  in  the  release  of  properly 
classified  information  which  would 
compromise  the  national  defense  or 
disrupt  foreign  policy. 

(ii)  From  the  access  and  amendment 
provisions  of  subsection  (d)  because 
access  to  the  records  in  these  systems  of 
records  could  result  in  the  release  of 
properly  classified  information  which 
would  compromise  the  national  defense 
or  disrupt  foreign  policy.  Amendment  of 
either  of  these  series  of  records  would 
interfere  with  ongoing  investigations 
and  law  enforcement  or  national 
security  activities  and  impose  an 
impossible  administrative  burden  by 
requiring  investigations  to  be 
continuously  reinvestigated. 

(iii)  From  subsection  (e)(1)  because 
verification  of  the  accuracy  of  all 
information  to  the  records  could  result 
in  the  release  of  properly  classified 
information  which  would  compromise 
the  national  defense  or  disrupt  foreign 
policy. 

(iv)  From  subsection  (e)(4)  (G)  and  (H) 
because  these  systems  are  exempt  from 
the  access  and  amendment  provisions  of 
subsection  (d)  pursuant  to  subsection 
(k)(l)  of  the  Privacy  Act. 

(b)(1)  The  follovkring  system  of  records 
is  eligible  for  exemption  under  5  U.S.C. 
552a(k)(2)  because  it  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  other  than 
material  writhin  the  scope  of  subsection 


(j)(2)  of  5  U.S.C.  552a.  However,  if  any 
individual  is  denied  any  right,  privilege 
or  benefit  that  he  would  otherwise  be 
entitled  by  Federal  law,  or  for  which  he 
would  otherwise  be  eligible,  as  a  result 
of  the  maintenance  of  such  material, 
such  material  will  be  provided  to  such 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1,  1975,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 
Accordingly,  the  following  system  of 
records  is  exempt  from  subsections 
(c)(3).  (d),  (e)(1)  and  (e)(4)  (G)  and  (H), 
and  (f)of  5  U.S.C.  552a: 

Investigative  Files  of  the  Inspector  General, 
NARA— 23 

(2)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(i)  From  subsection  (c)(3)  because 
release  of  disclosure  accounting  could 
alert  the  subject  of  an  investigation  of  an 
actual  or  potential  criminal,  civil,  or 
regulatory  violation  to  the  existence  of 
the  investigation  and  the  fact  that  they 
are  subjects  of  the  investigation,  and 
reveal  investigative  interest  by  not  only 
the  Inspector  General  (OIG),  but  also  by 
the  recipient  agency.  Since  release  of 
such  information  to  the  subjects  of  an 
investigation  would  provide  them  with 
significant  information  concerning  the 
nature  of  the  investigation,  release  could 
result  in  the  destruction  of  documentary 
evidence,  improper  influencing  of 
witnesses,  endangerment  of  the  physical 
safety  of  confidential  sources,  witnesses, 
and  law  enforcement  personnel,  the 
fabrication  of  testimony,  flight  of  the 
subject  from  the  area,  and  other 
activities  that  could  impede  or 
compromise  the  investigation.  In 
addition,  accounting  for  each  disclosure 
could  result  in  the  release  of  properly 
classified  information  which  would 
compromise  the  national  defense  or 
disrupt  foreign  policy. 

(ii)  From  the  access  and  amendment 
provisions  of  subsection  (d)  because 
access  to  the  records  contained  in  this 
system  of  records  could  inform  the 
subject  of  an  investigation  of  an  actual 
or  potential  criminal,  civil,  or  regulatory 
violation,  of  the  existence  of  that 
investigation;  of  the  nature  and  scope  of 
the  information  and  evidence  obtained 
as  to  his  activities;  of  the  identity  of 
confidential  sources,  witnesses,  and  law 
enforcement  personnel,  and  of 
information  that  may  enable  the  subject 
to  avoid  detection  or  apprehension. 
These  factors  would  present  a  serious 


impediment  to  effective  law 
enforcement  where  they  prevent  the 
successful  completion  of  the 
investigation,  endanger  the  physical 
safety  of  confidential  sources,  witnesses, 
and  law  enforcement  persoiuiel,  and/or 
lead  to  the  improper  influencing  of 
witnesses,  the  destruction  of  evidence, 
or  the  fabrication  of  testimony.  In 
addition,  granting  access  to  such 
information  could  disclose  security- 
sensitive  or  confidential  business 
information  or  information  that  would 
constitute  an  unwarranted  invasion  of 
the  personal  privacy  of  third  parties. 
Amendment  of  the  records  would 
interfere  with  ongoing  investigations 
and  law  enforcement  activities  and 
impose  an  impossible  administrative 
burden  by  requiring  investigations  to  be 
continuously  reinvestigated. 

(iii)  From  subsection  (e)(1)  because 
the  application  of  this  provision  could 
impair  investigations  and  interfere  with 
the  law  enforcement  responsibilities  of 
the  OIG  for  the  following  reasons: 

(A)  It  is  not  possible  to  detect 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  a  civil, 
criminal  or  other  law  enforcement 
investigation,  case,  or  matter.  Relevance 
and  necessity  are  questions  of  judgment 
and  timing,  and  it  is  only  after  the 
information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established. 

(B)  During  the  course  of  any 
investigation,  the  OIG  may  obtain 
information  concerning  actual  or 
potential  violations  of  laws  other  than 
those  within  the  scope  of  its 
jurisdiction.  In  the  interest  of  effective 
law  enforcement,  the  OIG  should  retain 
this  information,  as  it  may  aid  in 
establishing  patterns  of  inappropriate 
activity,  and  can  provide  valuable  leads 
for  Federal  and  other  law  enforcement 
agencies. 

(C)  In  interviewing  individuals  or 
obtaining  other  forms  of  evidence 
during  an  investigation,  information 
may  be  supplied  to  an  investigator 
which  relates  to  matters  incidental  to 
the  primary  purpose  of  the  investigation 
but  which  may  relate  also  to  matters 
under  the  investigative  jurisdiction  of 
another  agency.  Such  information 
cannot  readily  be  segregated. 

(iv)  From  subsection  (e)(4)  (G)  and  (H) 
because  this  system  is  exempt  from  the 
access  and  amendment  provisions  of 
subsection  (d)  pursuant  to  subsection 
(k)(l)  and  (k)(2)  of  the  Privacy  Act. 

(v)  From  subsection  (f)  because  this 
system  is  exempt  from  the  access  and 
amendment  provisions  of  subsection  (d) 
pursuant  to  subsection  (k)(l)  and  (k)(2) 
of  the  Privacy  Act. 
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(c)(1)  The  following  system  of  records 
is  eligible  for  exemption  under  5  U.S.C. 
552a(k)(5)  because  it  contains 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  employment, 
military  service.  Federal  contracts,  or 
access  to  classified  information,  but 
only  to  the  extent  that  the  disclosure  of 
such  material  would  reveal  the  identity 
of  a  source  who  furnished  information 
to  the  Government  under  an  express 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence,  or,  prior 
to  January  1.  1975,  under  an  implied 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence. 
Accordingly,  this  system  of  records  is 
exempt  fi-om  5  U.S.C.  552a(d)(l). 

Personnel  Security  Case  Files,  NARA — 24 

(2)  Exemptions  from  the  particular 
subsection  is  justified  as  access  to 
records  in  the  system  would  reveal  the 
identity(ies)  of  the  source{s)  of 
information  collected  in  the  course  of  a 
background  investigation.  Such 
knowledge  might  be  harmful  to  the 
source  who  provided  the  information  as 
well  as  violate  the  explicit  or  implicit 
promise  of  confidentiality  made  to  the 
source  during  the  investigation. 
Disclosure  might  violate  the  privacy  of 
third  parties. 

Dated:  August  17,  1998. 
John  W.  Carlin, 
Archivist  of  the  United  States. 
(FR  Doc.  98-22672  Filed  8-25-98;  8:45  am] 
BtLUNO  COOE  7S15-01-^ 


POSTAL  SERVICE 

39  CFR  Part  111 

New  Specifications  for  Automated 
Flats 


AGENCY:  Postal  Service. 
action:  Proposed  Rule. 


SUMMARY:  The  flat  sorting  machine 
(FSM)  1000  is  capable  of  processing 
mailpieces  that  cannot  be  processed  on 
the  FSM  881.  FSM  1000  machines  are 
being  retrofitted  with  barcode  readers. 
Mailpieces  that  currently  do  not  qualify 
for  automation  flat  rates  will  be  eligible 
for  the  automation  flat  rates  if  their 
pieces  meet  the  size  and  other  criteria 
for  processing  on  the  FSM  1000  as 
described  below,  are  prepared  with 
correct  ZIP+4  or  delivery  point 
barcodes,  and  meet  other  preparation 
requirements. 

DATES:  Comments  must  be  received  on 
or  before  September  16,  1998. 


ADDRESSES:  Mail  or  deliver  written 
comments  to  the  Manager,  Mail 
Preparation  and  Standards,  USPS 
Headquarters,  475  L'Enfant  Plaza  SW, 
Room  6800,  Washington  DC  20260- 
2405. 

Copies  of  all  written  comments  will 
be  available  for  inspection  and 
photocopying  at  USPS  Headquarters 
Library,  475  L'Enfant  Plaza  SW,  11th 
Floor  N,  Washington,  DC  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Magazino,  (202)  268-3854. 

SUPPLEMENTARY  INFORMATION:  On 
October  4,  1998,  the  USPS  plans  to 
extend  the  autoination  flats  rates  to 
pieces  prepared  as  automated  flats  that 
meet  the  physical  mailpiece 
requirements  for  the  FSM  1000  flat 
sorting  machine. 

Deployment  of  340  FSM  1000s  is  near 
completion  in  major  processing  and 
distribution  centers  nationwide. 
Barcode  reader  deployment  for  the  FSM 
1000s  wrill  be  completed  by  February 
1999.  Newspapers,  tabloids,  heavier 
magazines,  catalogs,  and  many  kinds  of 
polywrap  that  cannot  be  processed  on 
existing  FSM  881  equipment  can  be 
processed  on  FSM  1000  equipment  and 
will  now  be  able  to  qualify  for 
automation  discounts.  Newspapers  and 
tabloids  must  have  two  folds;  the 
second  fold  must  h>e  perpendicular  to 
the  original  fold. 

Testing  has  shown  that  larger  pieces 
can  be  processed  on  FSM  1000 
machines.  Separate  size,  weight,  and 
thickness  dimensions  for  mail  that  can 
be  processed  on  the  FSM  1000  will  be 
added  to  the  eligibility  criteria  for 
automation  flat  rates  in  Domestic  Mail 
Manual  (DMM)  C820.  The  FSM  1000 
can  process  a  piece  up  to  12  inches  high 
by  153/.  inches  in  length.  For  the  FSM 
1000,  the  length  is  the  longest  edge 
except  that  for  pieces  that  are  folded  or 
have  a  boiuid  edge,  the  dimension 
parallel  to  the  folded  or  bound  edge  is 
the  length.  (This  is  different  than  the 
definitions  of  length  and  height  for 
mailpieces  processed  on  FSM  881s,  for 
which  the  dimension  parallel  to  the 
folded  or  bound  edge  is  the  height.)  The 
dimensions  for  folded  pieces  or  pieces 
with  a  bound  edge  processed  on  the 
FSM  1000  increase  3V4  inches  in  length 
(i.e.,  the  bound  edge)  but  decrease  3 
inches  in  height  (i.e.,  the  edge 
perpendicular  to  the  bound  edge).  The 
minimiun  dimensions  for  all  flats 
processed  on  the  FSM  1000  is  4  inches 
height  by  4  inches  length  provided  the 
mailpiece  is  thicker  than  '/« inch. 
Mailpieces  up  to  5  inches  in  length 
must  be  at  least  V*  inch  thick.  The 


minimum  thickness  for  pieces  5  inches 
or  more  in  length  is  0.009  inch  thick. 

Testing  of  flat  mailpieces 
demonstrated  that  as  the  length  of  the 
piece  decreases  the  thickness  may 
increase.  The  maximum  thickness 
requirements  for  the  FSM  1000  mail  are 
1.25  inches  if  the  mailpiece  is  13  inches 
long  or  less.  Flats  longer  than  13  inches 
up  to  153/4  inches  cannot  exceed  %  inch 
thick.  Test  results  showed  that  pieces 
within  these  dimensions  meet  the 
flexibility  criteria  for  the  FSM  1000; 
therefore,  specifications  for  FSM  1000 
pieces  do  not  contain  separate  flexibility 
rules. 

The  maximum  weight  for  First-Class 
mail  pieces  processed  on  the  FSM  1000 
will  be  11  ounces  (13  ounces  after  rate 
case  implementation,  January  10,  1999), 
up  to  16  ounces  for  Standard  Mail  A, 
and  6  pounds  for  Periodicals. 

For  pieces  processed  on  the  FSM  1000 
the  correct  and  properly  prepared 
POSTNET  barcode  must  be  placed  at 
least  Va  inch  ft-om  any  edge  of  the 
mailpiece  however,  since  there  has  been 
a  demonstrated  "sliunp"  on  certain 
mailpieces  we  strongly  recommend  at 
least  2  inches  from  the  dimension  that 
is  the  length  (the  longest  edge  or,  if 
boxuid  or  folded,  the  bound  or  folded 
edge). 

For  pieces  processed  on  the  FSM  1000 
barcode  requirements  found  in 
C840.4.0,  C840.5.0  and  C840.6.0  still 
apply. 

Pieces  to  be  processed  on  the  FSM 
1000  may  be  prepared  with  polywrap 
under  the  guidelines  specified  in  Postal 
Bulletin  21940  (2-27-97).  except  that 
only  physical  property  number  2,  haze, 
will  be  required  for  pieces  to  be 
processed  on  the  FSM  1000.  Pieces 
prepared  with  FSM  1000  approved 
polywrrap  must  bear  a  separate  marking 
from  pieces  prepared  with  FSM  881 
approved  polywrap  to  indicate  the  flat 
sorting  machine  for  which  the  polywrap 
was  approved.  Mailers  will  be  given  a 
6  month  grace  period  to  begin  using  the 
new  polywrrap  markings  that  specify 
whether  it  is  FSM  881  approved  or  FSM 
1000  approved. 

Although  the  Postal  Service  is 
extending  the  discount  to  pieces  that 
can  be  processed  on  FSM  1000 
equipment,  it  does  not  wish  to 
encourage  mailers  to  prepare  pieces  in 
a  manner  that  would  cause  them  to 
migrate  from  the  more  productive  FSM 
881  machines  to  processing  on  the  FSM 
1000  machines.  In  addition  to 
productivity  concerns,  a  large  migration 
could  also  cause  equipment  capacity 
problems.  Therefore,  the  Postal  Service 
is  proposing  that  in  order  to  qualify  for 
the  automation  flats  rates,  mailpieces 
that  meet  the  current  automation  flat 
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height,  length,  thickness,  and  weight 
dimensions  applicable  to  the  FSM  881 
machines  under  DMM  C820.2.0  must 
continue  to  meet  the  current 
speciHcations  for  turning  ability  and 
deflection  (current  DMM  C820.5.0, 
proposed  DMM  C820.6.0),  and  if 
prepared  with  poly  wrap,  continue  to 
meet  all  the  polywrap  criteria  in  Postal 
Bulletin  21940  (2-27-97)  including 
physical  properties  1  through  7. 

When  presorting  mail  for  the 
automation  flat-size  rates,  pieces 
meeting  the  FSM  881  dimensions  must 
be  prepared  in  separate  packages  from 
pieces  that  meet  the  FSM  1000 
dimensions.  When  preparing  packages 
of  pieces  meeting  the  dimensions  for  the 
FSM  881,  mailers  may  combine  pieces 
of  non-identical  weights  provided 
appropriate  postage  payment  methods 
are  used.  Likewise,  within  a  package  of 
pieces  meeting  the  dimensions  for  the 
FSM  1000,  mailers  may  combine  pieces 
of  non-identical  weights  provided 
appropriate  postage  payment  methods 
are  used.  Separate  package  minimums 
must  be  met  for  each  type  of  package 
(i.e.,  10  pieces  per  package  for  First- 
Class  and  Standard  Mail  (A)  and  6 
pieces  per  package  for  Periodicals).  This 
will  allow  packages  of  mail  to  be  sorted 
to  the  appropriate  flats  processing 
equipment  at  sack  or  tray  opening  units 
and  at  pallet  breakdown  operations. 
Both  types  of  automation  flats  packages 
(FSM  881  and  FSM  1000  packages)  may 
be  placed  in  the  same  tray  (First-Class) 
or  in  the  same  sack  (Periodicals  and 
Standard  Mail  (A)).  For  Periodicals  and 
Standard  Mail  (A)  both  types  of 
automation  flats  packages  (FSM  881  and 
FSM  1000  packages)  may  be  placed  on 
the  same  pallet. 

In  addition,  for  Periodicals  sacked 
mail,  FSM  881  and  FSM  1000  packages 
may  be  combined  with  nonautomation 
packages  in  3-digit,  SCF,  ADC,  and 
mixed  ADC  sacks  and/or  pallets. 
Periodicals  automation  flats  packages 
must  be  placed  in  separate  5-digit  sacks 
from  Periodicals  nonautomation 
packages.  First-Class  and  Standard  Mail 
(A)  mailings,  automation  rate  mail  must 
continue  to  be  separately  trayed  (First- 
Class)  or  sacked  (Standard  Mail  (A))  or 
palletized  from  nonautomation  rate 
mail. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
401(a),  the  Postal  Service  invites 
comments  on  the  following  proposed 
revisions  of  the  Domestic  Mail  Manual, 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  Part 
111. 


List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a),  39  U.S.C  101. 
401.  403,  404.  3001-3011.  3201-3219,  3403- 
3406,  3621,  3626,  5001. 

2.  Amend  the  Domestic  Mail  Manual 
as  set  forth  below: 

C    CHARACTERISTICS  AND  CONTENT 
C800    Automation-Compatible  Mail 


C820    Flats 


7.0" 


[Amend  1.0  by  changing  the  term 
to  "8.0"  and  adding  additional 
standards  for  FSM  881  and  FSM  1000 
pieces  to  read  as  follows:] 

1.0    BASIC  STANDARDS 

Flats  claimed  at  automation  rates 
must  meet  the  standards  in  1.0  through 
8.0  and  the  general  Eind  specific 
standards  for  mailability  and  the  class  of 
mail  and  rate  claimed.  Pieces  meeting 
the  dimensions  for  FSM  881  processing 
under  2.0  (height,  length,  thickness  and 
weight)  must  also  meet  the  turning 
ability  and  deflection  requirements  in 
6.0  in  order  to  qualify  for  the 
automation  flats  discount.  If  polywrap  is 
used  with  pieces  meeting  the 
dimensions  imder  2.0,  the  polywrap 
must  meet  all  of  the  physical  properties 
in  Exhibit  4.1a  in  order  to  qualify  for  the 
automation  flats  discount.  Pieces  that  do 
not  meet  the  dimensions  for  height, 
length,  thickness  and  weight  under  2.0 
(FSM  881  pieces),  but  that  meet  the 
dimensions  in  3.0  are  designated  as 
FSM  1000  pieces.  Such  FSM  1000 
pieces  need  not  meet  the  turning  ability 
and  deflection  requirements  in  6.0  and, 
if  prepared  with  polywrap,  the 
polywrap  must  only  meet  physical 
property  niunber  2  in  Exhibit  4.1a. 
[Amend  the  heading  of  2.0  to  read  as 
follows.] 

2.0    DIMENSIONS  FOR  FSM  881 
PROCESSING 

*         *         *         »         * 

[Delete  the  second  sentence  of  section 
2.3  b[2).] 

***** 

[Redesignate  3.0  through  7.0  as  5.0 
through  9.0,  respectively.  Insert  new  3.0 
and  4.0  to  read  as  follows.] 

3.0  DIMENSIONS  FOR  FSM  1000 
PROCESSING 

3.1  Determining  Length  and  Height 

The  length  and  height  of  an 
automation  compatible  flat-size 


mailpiece  is  not  determined  by  the 
orientation  of  the  address.  Instead,  for 
this  standard: 

a.  For  a  piece  prepared  as  a  single 
sheet  or  in  an  envelope,  full  length 
wrapper,  or  full-length  sleeve,  the 
length  is  the  longest  dimension.  The 
height  is  the  dimension  perpendicular 
to  the  length. 

b.  For  a  piece  that  has  a  bound  or 
folded  edge  (  e.g..  a  newspaper,  tabloid. 
heavier  magazine  and  catalog),  the 
length  is  the  dimension  parallel  to  the 
bound  or  folded  edge.  The  height  is  the 
dimension  perpendicular  to  the  length. 
If  the  piece  is  folded  more  than  once  or 
bound  and  then  folded,  the  length  of  the 
mailpiece  is  based  on  the  final  fold. 

3.2  Final  Fold 

A  flat-size  piece  with  a  final  fold  must 
be  designed  so  that  the  address  is  in 
view  when  the  final  folded  edge  is  to 
the  right  and  any  intermediate  bound  or 
folded  edge  is  at  the  bottom. 

3.3  Shape  and  Size 

Pieces  must  meet  the  following 
requirements: 

a.  Height:  no  more  than  12  inches  or 
less  than  4  inches  high. 

b.  Length:  no  more  than  15^/*  inches 
or  less  than  4  inches  long. 

c.  Minimum  Thickness: 

(1)  Pieces  at  least  5  inches  long,  0.009 
inch  thick. 

(2)  Pieces  at  least  4  inches  long,  but 
less  than  5  inches  long,  0.25  inch  thick. 

d.  Maximum  thickness: 

(1)  Pieces  13  inches  long  or  less,  the 
maximum  thickness  is  1.25  inches 
thick. 

(2)  Pieces  longer  than  13  inches  up  to 
and  including  15^4  inches  the 
maximum  thickness  is  "/e  inch  thick. 

3.4  Maximum  Weight 

Maximum  weight  limits  are  as 
follows: 

a.  For  First-Class  Mail,  11  ounces  (13 
ounces  as  of  January  10,  1999). 

b.  For  Periodicals,  6  pounds. 

c.  For  Standard  Mail  (A),  less  than  16 
ounces. 

4.0  COVERINGS 

4.1  Polywrap  Films 

The  Postal  Service  will  allow  plastic 
manufacturers  to  use  the  results  of  their 
American  Standard  Testing  Methods 
(ASTM)  product  tests  to  certif\'  that  the 
polywrap  films  meet  or  exceed  the 
minimum  requirements  for  the  physical 
properties  outlined  in  Exhibit  4.1a  and 
Exhibit  4.1b 
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USPS  Polyv>Tapped  Flats  Mailing 
Specifications  for  FSM  881 

Exhibit  4.1a — Physical  Properties 

Automation  flat  pieces  that  meet  the 
height,  length,  thickness,  and  weight 


dimensions  for  the  FSM  881  in  2.0  must      dimensions  for  the  FSM  1000  in  3.0, 
meet  all  seven  properties  on  this  table.        may  be  prepared  with  polywrap  that 
Automation  flat  pieces  that  do  not  meet      only  meets  property  number  2,  haze, 
the  height,  length,  thickness,  or  weight 
dimensions  in  2.0,  but  meet  the 


Property 


Requirement 


Test  meth- 
od 


Comment 


1.  Kinetic  Coefficient  of  Friction,  MD  

a.  Film  on  Stainless  Steel  with  No.  8  (Mirror)  Finish 
b.  Film  on  Film  

2.  Haze  

3.  Secant  Modulus,  1%  elongation  a.  TD,  psi 

b.  MD,  psi  

4.  Tensile  Strength  TD,  psi  

MD.  psi 

5.  Density,  g/cc  

6.  Nominal  Gauge,  in 

7.  Static  Charge,  kv 


<0.28 


0.20  to  0.40 

<70 

>40,000  

>50,000 

>2,000  

>3,000  

0.900  to 
0.950. 
>0.001  

<2.0 


ASTM 
D1894 

ASTM 

D1894 

ASTM 

D1003 

ASTM 

D882 

ASTM 

D882 

ASTM 

D882 

ASTM 

D882 

ASTM 

D1505 

ASTM 

D374 

ASTM 

D4470 


Stainless  steel  finish  must  be  In  accordance  with  ASTM 
A  480/A  480M. 


Address  labels  are  an  altemative  to  meeting  this  re- 
quirement. 


Antistatic  additives  can  regulate  this  charge. 


Exhibit  4.1b — Configuration 
Requirement  Wrap  Instruction 

1.  The  polywrapped  flat  shall  be 
machinable  according  to  USPS-STD- 
28A  and  as  outlined  in  DMM  53  section 
C820  Flats.  Shrink  wrapped  mailpieces 
shall  be  approved  if  they  conform  to  the 
machinable  flat  requirements  according 
to  USPS-STD-28A  and  as  outlined  in 
DMM53  section  C820  Flats. 

2.  Wrap  direction  shall  be  specified  as 
around  the  shorter  axis  of  the  mailpiece 
so  that  the  seam  is  along  the  addressed 
side  of  the  mailpiece,  oriented  from  top 
to  bottom.  This  seam  must  not  cover  any 
part  of  the  address  and  barcode  read 
areas. 

3.  Overhang  of  not  more  than  1.5 
inches  of  polywrap  shall  be  allowed  at 
the  top  of  the  mailpiece  when  the 
contents  are  shaken  down  to  the  bottom 
of  the  package.  Overhang  on  the  sides 
shall  not  be  more  than  0.25  inch, 
however,  the  piece  shall  not  be  wrapped 
so  tightly  as  to  deform  the  product. 

4.2     Polywrap  Certification  Process 

The  polywrap  certification  program 
requires  plastic  manufacturers  to  obtain 
and  provide  an  official  certification  of 
conformance  from  ASTM  that  their 
polywrap  material  meets  the  USPS 
Polywrap  Flats  Mailing  Specifications 
described  in  Exhibit  4.1a  and  Exhibit 
4.1b.  Prior  to  their  initial  mailing, 
mailers  must  submit  for  evaluation 
barcoded  sample  pieces  that  meet  both 


applicable  DMM  mailing  standards  for 
automated  flats  and  the  minimum 
standards  for  polywrapped  flats. 
Mailpiece  design  analysts  (MDAs)  must 
authorize  a  mailer  to  claim  the 
automation  rates  for  flats  for  any  flat- 
size  barcoded  piece  prepared  in  a 
polywrap  film  that  has  been 
independently  certified  if  the  prepared 
mailpiece  meets  all  other  mail 
preparation  standards  for  polywrapped 
flats  such  as  overhang,  seam,  static  and 
barcode  readability.  Local  Business  Mail 
Entry  Units  are  to  notify  the  MDA  of  any 
barcoded,  polywrrapped  mailing 
submitted,  claiming  automation  rates  for 
flats  that  does  not  meet  the  wrapping 
requirements  for  polywrapped  pieces. 

4.3  Submission  of  Samples  for 
Evaluation 

A  mailer  who  wishes  to  have  sample 
pieces  reviewed  for  authorization  must 
submit  samples  to  the  Manager, 
business  Mail  Entry  for  review  by  an 
MDA.  Each  sample  submitted  must 
consist  of  at  least  30  polywrapped 
barcoded  sample  mailpieces  with  a 
Certification  of  Compliance  that  the 
polywrap  material  meets  the  physical 
property  specifications  in  Table  1  and 
Table  2,  for  the  FSM  881  mailpieces  and 
the  FSM  1000  mailpieces. 

4.4  Mailpiece  Identification 

Once  approved  for  entry  at  the 
automation  rates  for  flats,  a  mailing 
must  be  endorsed  to  show  that  it  is  an 


automation-compatible  polywrrapped 
flat-size  piece.  The  mailer  may  meet  this 
requirement  by  adding  "USPS 
(company  name  of  vendor)  FSM  881 
Approved  Automatable  Polywrap"  or 
"USPS  (company  name  of  vendor)  FSM 
1000  Approved  Automatable 
Polywrap,"  as  applicable,  on  the 
address  side  of  the  piece,  preferably 
below  the  postage  area  or  in  another 
visible  location  on  the  outside  of  the 
mailpiece.  The  polywrap  endorsement 
may  also  be  printed  directly  on  the 
polywrap  material.  Other  locations  for 
the  endorsement  and  abbreviation  for 
the  company  name  are  acceptable  if 
approved  by  the  MDA.  Mailer's  not 
currently  using  the  appropriate 
mailpiece  identification  marking  will 
have  until  April  4, 1999,  to  comply. 

4 . 5     Suspension  of  Approval 

Any  mailing  found  to  be  improperly 
prepared  will  not  be  accepted  at  the 
automation  rates  for  flats.  The  repeated 
submission  of  non-machinable  mailings 
is  cause  for  exclusion  fi-om  the 
polywrap  flat  automation  rates. 

[Delete  renumbered  5.1.  Renumber  5.2 
and  5.3  as  5.1  and  5.2.] 


6.0    TABS,  WAFER  SEALS,  TAPE, 
AND  GLUE 

[Amend  the  first  sentence  in 
renumbered  5.0  to  clarify  that  tabs, 
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seals,  tape  and  glue  are  not  required,  to 
read  as  follows.] 

Although  not  required,  mailpieces 
may  be  prepared  with  tabs,  wafer  seals, 
cellophane  tape,  or  permanent  glue 
(continuous  or  spot)  if  these  sealing 
devices  do  not  interfere  with  the 
recognition  of  the  barcode,  rate  marking, 
postage  information,  and  delivery  and 
return  addresses. 

7.0  TURNING  ABILITY  AND 
DEFLECTION 

7.1  Turning  Ability 

[Amend  renumbered  6.1  by  adding 
"881"  to  read  as  follows:] 

A  flat-size  mailpiece  meeting  the  FSM 
881  dimensions  in  2.0  must  fit  between 
two  concentric  arcs  drawn  on  a 
horizontal  flat  surface,  one  with  a  radius 
of  15.72  inches  and  the  other  with  a 
radius  of  16.72  inches  in  one  of  these 
ways: 

7.2  Deflection 

[Renumber  Exhibit  5.2  as  Exhibit  6.2; 
amend  renumbered  6.2  by  adding  "881" 
to  read  as  follows:] 

A  flat-size  mailpiece  meeting  the  FSM 
881  dimensions  in  2.0  must  be  rigid 
enough  so  that,  when  placed  flat  on  a 
surface  to  extend  unsupported  5  inches 
off  that  surface,  no  part  of  the  edge  of 
the  piece  that  is  opposite  the  boiand, 
folded,  or  final  folded  edge  (as 
applicable)  deflects  more  than  1 V* 
inches  (if  the  piece  is  less  than  Vs  inch 
thick)  or  more  than  2'/8  inches  (if  the 
piece  is  from  Vs  to  y*  inch  thick).  See 
Exhibit  6.2. 


C840    Barcoding  Standards 


3.0    BARCODE  LOCATION— FLAT- 
SIZE  PIECE 

[Revise  3.0  to  read  as  follows:] 

On  any  flat-size  piece  claimed  at  an 
automation  rate  the  barcode  may  be 
anywhere  on  the  address  side  that  is  at 
least  Vb  inch  from  any  edge  of  the  piece. 
For  FSM  1000  pieces,  is  it  preferred  that 
the  barcode  be  placed  at  least  2  inches 
from  the  dimension  that  is  the  length  for 
that  type  of  automation  piece  (the 
longest  edge,  or  for  pieces  with  a  folded 
or  bound  edge,  the  folded  or  bound 
edge).  That  portion  of  the  surface  of  the 
piece  on  which  the  barcode  is  printed 
must  meet  the  reflectance  standards  in 
5.0.  The  address  side  may  bear  only  one 
POSTNET-format  barcode  (i.e.,  the 
correct  barcode  for  the  delivery  address 
on  the  mailpiece).  Other  mailer-applied 
non-POSTNET  barcodes  may  appear  on 
the  address  side  if  their  format  is  not 
intelligible  or  not  confusing  to 


automated  postal  equipment.  Address 
block  barcodes  are  subject  to  the 
standards  in  2.5a  through  2.5e. 

*        •         •         «         • 

M820    Flat-Size  Mail 
1.0     BASIC  STANDARDS 


[Revise  the  second  sentence  of  1.5  to 
read  as  follows:] 

1.5     Package  Preparation 

All  pieces  must  be  prepared  in 
packages.  Firm  packages  must  not  be 
included  in  mailings  prepared  under 
M820.  Pieces  meeting  the  size 
dimensions  for  the  FSM  881  under 
C820.2.0  must  be  prepared  in  separate 
packages  from  pieces  that  do  not  meet 
the  FSM  881  dimensions  (but  that  meet 
the  dimensions  for  FSM  1000 
processing).  Each  FSM  881  package  and 
each  FSM  1000  package  must  separately 
meet  the  package  size  minimum  number 
of  pieces  in  2.1,  3.1,  or  4.1  as  apphcable 
for  the  class  of  mail.  When  the  total 
number  of  FSM  881  or  FSM  1000  pieces 
for  a  specific  presort  destination  (e.g., 
the  5-digit  ZIP  Code  12345)  meets  or 
exceeds  the  applicable  minimum 
package  size,  the  pieces  for  that  presort 
destination  must  be  banded  into  a 
package  or  packages  labeled  to  that 
presort  destination  in  accordance  with 
the  standards  for  the  rate  claimed.  The 
physical  size  of  each  package  for  that 
specific  presort  destination  may  contain 
the  exact  package  minimum,  more 
pieces  than  the  package  minimum,  or 
fewer  pieces  than  the  package  minimum 
depending  on  the  size  of  the  pieces  in 
the  mailing  or  the  total  quantity  of  the 
pieces  to  that  destination.  Rate 
eligibility  is  not  affected  when  a 
physical  package  for  a  presort 
destination  contains  fewer  pieces  than 
the  minimum  package  size  for  the  above 
reasons,  provided  the  total  number  of 
FSM  881  pieces  physically  packaged  for 
that  presort  destination,  or  provided  the 
total  number  of  FSM  1000  pieces 
physically  packaged  for  that  presort 
destination,  meets  or  exceeds  the  rate 
eligibility  package  minimum  under 
E140.  E240,  or  E640. 

[Renumber  1.6  and  1.7  as  1.7  and  1.8, 
respectively,  and  insert  new  1.6  to  read 
as  follows.) 

1.6    Sack  Preparation 

Mailers  may  combine  FSM  881 
packages  and  FSM  1000  packages  in  the 
same  tray  (First-Class  Mail)  or  in  the 
same  sack  (Standard  Mail  (A)  and 
Periodicals). 


[Amend  the  heading  of  renumbered  1.8 

to  read  "Exception — Periodicals 

Packages."] 

[Insert  new  1.9  to  read  as  follows.] 

1.9    Exception — Periodicals 
Automation  and  Nonautomation 

For  Periodicals,  packages  of 
automation  mail  (both  FSM  881  and 
FSM  1000  packages)  prepared  under  3.1 
and  packages  of  nonautomation  mail 
prepared  under  M200.2.4  c-f  may  be 
sacked  together  under  3.2  d-e  and  3.3. 
Automation  and  nonautomation 
packages  may  not  be  combined  in  5- 
digit  sacks.  Under  this  exception, 
documentation  required  under  P012 
must  identify  the  mail  claimed  at  each 
rate  by  package  and  sack  sortation  level. 
Under  this  exception,  nonautomation 
mail  continues  to  qualify  for  rates  under 
E230  and  automation  mail  continues  to 
qualify  for  rates  under  E  240  (i.e.,  rates 
for  pieces  in  automation  flats  packages 
are  based  on  the  package  level  and  rates 
for  pieces  in  nonautomation  flats 
packages  are  based  on  the  package  and 
sack  level). 
***** 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  9&-22937  Filed  &-25-98;  8:45  am) 

BILUNG  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MD068-3027b;  FRL-6144-6J 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Control  of  Volatile  Organic 
Compounds  From  Sources  That  Store 
and  Handle  Jet  Fuel 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule, 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Maryland  for  the  purpose  of  establishing 
volatile  organic  compound  control 
requirements  on  sources  that  store  or 
handle  jet  fuel.  In  the  Final  Rules 
section  of  this  Federal  Register,  EPA  is 
approving  Maryland's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
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forth  in  the  direct  final  rule  and  the 
accompanying  technical  support 
document.  If  no  adverse  comments  are 
received  in  response  to  this  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
wrill  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  September  25,  1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to  David  L.  Arnold,  Chief, 
Ozone  and  Mobile  Sources  Section, 
Mailcode  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103; 
Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  Maryland,  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristeen  Gaffney,  (215)  814-2092,  at  the 
EPA  Region  III  address  above. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated;  August  5,  1998. 
Thomas  C.  Voltaggio 
Acting  Regional  Administrator,  Region  III. 
[FR  Doc.  9ft-22796  Filed  8-25-98;  8:45  am] 
BILUNG  CODE  65M-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart14 
RIN  1018-AD98 

Humane  and  Healthful  Transport  of 
Wild  Mammals,  Birds,  Reptiles  and 
Amphibians  to  the  United  States 

agency:  U.S.  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  Fish  and  Wildlife  Service 
withdraws  the  June  6.  1997  proposed 
rule  to  amend  50  CFR  part  14,  subpart 
J,  pertaining  to  the  establishment  of 


standards  for  the  humane  and  healthful 
transport  of  live  reptiles  emd 
amphibians  to  the  United  States.  We 
promulgated  this  proposed  rule  under 
the  authority  of  the  Lacey  Act,  as 
amended,  enacted  on  November  16, 
1981.  This  action  is  being  taken  in  part 
to  allow  for  the  completion  of  the 
current  revision  process  of  the  Live 
Animals  Regulations  (LAR)  of  the 
International  Air  Transport  Association 
(lATA). 

This  decision  was  made  to  allow  us 
to  explore  all  possible  opportunities  to 
align  United  States  humane  and 
healthful  transport  regulations  with  the 
lATA  LAR  standards,  which  have 
generally  been  adopted  by  the 
international  community,  including  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Faima  and 
Flora  (CITES)  and  the  European 
Community  (EC),  as  their  required 
humane  transport  standards. 
ADDRESSES:  Director.  U.S.  Fish  and 
Wildlife  Service,  c/o  Office  of 
Management  Authority,  either  by  mail 
4401  N.  Fairfax  Drive,  Room  700, 
Arlington,  VA  22203,  or  by  fax  (703) 
358-2298,  or  by  e-mail  to 
R90MA_CITES  ©mail.fws.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bruce  Weissgold,  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service,  telephone  (703)  358-1917.  fax 
(703)  358-2298.  or  e-mail 

Bruce Weissgold@mail.fws.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
proposed  rule  of  June  6, 1997  (62  FR 
31044),  we  recognized  three 
justifications  for  amending  50  CFR  Part 
14,  subpart  J.  First,  the  Lacey  Act 
Amendments  of  1981  (U.S.C.  42(c)) 
prohibit  the  transportation  of  all  classes 
of  species  into  the  United  States  under 
inhumane  or  unhealthful  conditions, 
and  require  that  the  United  States 
Government  promulgate  regulations 
governing  the  transportation  of  wildlife. 
We  established  rules  for  the  humane 
and  healthful  transport  of  wild 
mammals  and  birds  to  the  United  States 
on  June  17. 1992  (57  FR  27094)  in  50 
CFR  Part  14  subpart  J. 

Therefore,  we  proposed  to  extend  50 
CFR  Part  14.  subpart  J  to  include  rules 
for  the  transport  of  reptiles  and 
amphibians  in  order  to  more  fully 
comply  with  the  Lacey  Act.  which 
requires  the  humane  transport  of  all 
animals  and  the  promulgation  of 
necessary  regulations.  Furthermore, 
many  reptiles  and  amphibians  are 
species  included  in  the  Appendices  of 
the  Convention  on  International  Trade 
in  Endangered  Species  of  Wild  Fauna 
and  Flora  (CITES).  CITES  requires  that 
all  species  listed  on  the  CITES 


Appendices  be  packed  and  shipped  in 
accordance  with  the  lATA  LAR. 

Our  second  justification  for  the 
proposed  amendment  to  the  rule  is  the 
need  to  protect  the  well-being  of  reptiles 
and  amphibians  during  transport.  The 
proposed  amendment  to  50  CFR  Part  14, 
subpart  J  responded  to  this  problem  by 
providing  the  Division  of  Law 
Enforcement  writh  the  authority  to  cite 
shippers  for  failure  to  comply  with 
specific  regulatory  requirements  even 
where,  by  chance,  high  mortality  has 
not  resulted.  This  additional  authority 
would  help  us  ensure  increased 
compliance  with  hvunane  and  healthful 
shipping  standards,  and  thus  reduce 
mortality  and  injury  for  transported 
reptiles  and  amphibians. 

Finally,  the  proposed  amendments  to 
50  CFR  Part  14  subpart  J  would  enable 
us  to  process  the  high  and  increasing 
volume  of  reptiles  and  amphibians 
entering  the  United  States,  and  provide 
a  mechanism  for  adequate  data  capture 
and  recording  or  inhumane  and 
unhealthful  transport  conditions. 
Specifically,  the  proposed  regulations 
would  equip  us  with  rules  that  address 
the  particular  biological  requirements  of 
reptiles  and  amphibians,  and  enable  us 
to  respond  better  to  the  problems 
associated  with  transporting  these 
species,  and  to  record  instances  of 
mortality  of  animals  in  transit  and/ or 
substandard  shipping  conditions. 

lATA  intends  to  convene  a  meeting  of 
its  Live  Animals  and  Perishables  Board 
(LAPB)  in  Montreal,  Canada,  in  October 
1998.  One  component  of  this  meeting 
would  be  the  introduction, 
consideration,  and  debate  of 
amendments  to  its  LAR  for  reptiles  and 
amphibians.  We  would  like  to 
reevaluate  our  rule-making  effort 
following  the  outcome  of  the  lATA 
revision  process,  which  may  include 
modifications  to  the  packing  standards 
associated  with  the  lATA  LAR 
Container  Requirements,  specifically 
regulating  the  shipping  of  live  reptiles 
and  amphibians. 

After  proposing  amendments  to  50 
CFR  part  14,  subpart  J,  we  received  a 
large  niunber  of  comments  from  the 
general  public,  both  in  writing,  and 
verbally  at  public  meetings  in  New  York 
City  (January  17, 1998)  and  Los  Angeles 
(January  27, 1998).  Substantial 
information  was  received  during  the 
comment  periods  to  warrant  changes  to 
our  proposed  rule.  The  comments  that 
we  received  covered  a  broad  array  of 
positions,  including  biological, 
technical,  legal,  and  animal  welfare 
issues  associated  with,  the  proposed 
rule.  Some  commenters  considered  our 
proposals  harmful  to  live  reptiles  and 
amphibians  in  commerce  by  being 
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overly  regulatory  and  not  based  on  the 
biological  requirements  of  the  animals. 
Other  commenters  indicated  that  we 
had  favored  the  commercial  reptile  and 
amphibian  industry  in  our  proposal  and 
had  not  proposed  sufficiently  stringent 
standards  to  ensure  humane  and 
healthful  transport  conditions  for  these 
animals.  We  are  continuing  to  evaluate 
the  comments  we  received  to  determine 
their  applicability  to  our  rulemaking 
process,  and  whether  they  could  apply 
to  our  anticipated  discussion  with  lATA 
on  amending  their  regulations.  Once  the 
LATA  revision  process  is  complete,  we 
will  determine  whether  it  is  applicable 
to  our  rulemaking  efforts  in  this  area 
and  whether  another  proposed  rule  is 
warranted. 

Author:  The  author  of  this  notice  is  Bruce 
Weissgold  (see  FOR  FURTHER  INFORMATION 
CONTACT  section). 

Authority:  The  authority  for  this  action  is 
the  Lacey  Act,  as  amended  (18  U.S.C.  42(c)). 

Dated:  August  20,  1998. 
Donald  Barry, 

Assistant  Secretary.  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  98-22889  Filed  8-21-98:  3:19  pm] 
BILUNQ  CODE  4310-65-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN  1018-AF03 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Additional  Public 
Hearing  on  the  Proposal  To  List  the 
Contiguous  United  States  Distinct 
Population  Segment  of  the  Canada 
Lynx  as  a  Threatened  Species;  and  the 
Captive  Population  of  Canada  Lynx 
Within  the  Coterminous  United  States 
(lower  48  States)  as  Threatened  Due  to 
Similarity  of  Appearance,  With  a 
Special  Rule 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  notice  of 

additional  public  hearing. 

summary:  The  Fish  and  Wildlife  Service 
(Service),  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
provides  notice  of  one  additional  public 
hearing  on  the  proposed  threatened 
status  of  the  contiguous  United  States 
population  of  the  Canada  lynx. 
DATES:  The  comment  period  closes  on 
September  30, 1998.  There  wall  be 
eleven  public  hearings,  including  one 
additional  public  hearing  in  Idaho  on 
September  17. 1998  from  2  p.m.  until  4 
p.m.  and  from  6  p.m.  until  8  p.m. 


ADDRESSES:  Written  comments  and 
materials  concerning  this  proposal  may 
be  submitted  at  the  hearings  or  sent 
directly  to  Field  Supervisor,  U.S.  Fish 
and  Wildlife  Service,  Montana  Field 
Office,  100  N.  Park  Ave.,  Suite  320, 
Helena,  Montana  59601.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

The  additional  hearing  will  be  held  at 
the  Rodeway  Inn,  1115  North  Custis 
Rd.,  Boise,  ID. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kemper  McMaster  at  406/449-5225;  or 
by  fax  at  406/449-5339  (see  ADDRESSES 
section). 

SUPPLEMENTARY  INFORMATION:  Public 
hearings  on  this  proposal  will  be  held 
in  the  following  locations: 

Western  States 

Colorado 

Wednesday,  July  22,  1998  from  7  p.m. 
until  9  p.m.  at  the  Ramada  Iim,  124 
W.  6th  St.,  Glenwood  Springs, 
Colorado.  This  public  hearing  will  be 
preceded  by  an  informational  open 
house  from  6  p.m.  to  7  p.m. 

Tuesday,  July  28,  1998,  from  7  p.m. 
until  9  p.m.  at  the  Sheraton  Denver 
West,  360  Union  Boulevard, 
Lakewood,  Colorado.  This  public 
hearing  will  be  preceded  by  an 
informational  open  house  from  6  p.m. 
to  7  p.m. 

Idaho 

Thursday,  September  10,  1998,  from  2 
p.m.  until  4  p.m.  and  from  6  p.m. 
until  8  p.m.  at  the  Coeur  d'Alene  Inn 
and  Conference  Center,  414  West 
Appleway  Avenue,  Coeur  d'Alene, 
Idaho. 

Thursday,  September  17,  1998,  from  2 
p.m.  until  4  p.m.  and  from  6  p.m. 
until  8  p.m.  at  the  Rodeway  Inn,  1115 
North  Curtis  Road,  Boise,  Idaho. 

Montana 

Tuesday,  July  21,  1998,  from  2  p.m. 
until  4  p.m.  and  from  6  p.m.  until  8 
p.m.  at  the  Colonial  Inn  Best  Western, 
2301  Colonial  Drive,  Helena, 
Montana. 

Wednesday,  July  22,  1998,  from  2  p.m. 
until  4  p.m.  and  from  6  p.m.  until  8 
p.m.  at  Cavanaugh's  at  Kalispell 
Center,  20  North  Main,  Kalispell, 
Montana. 

Oregon 

Tuesday  September  15, 1998,  from  2 
p.m.  until  4  p.m.  and  from  6  p.m. 
until  8  p.m.  at  Eastern  Oregon 
University,  Hoke  University  Center, 
1410  L  Avenue,  Rooms  201-203, 
LaGrande,  Oregon. 


Washington 

Tuesday.  September  8,  1998,  from  2 
p.m.  until  4  p.m.  and  from  6  p.m. 
until  8  p.m.  at  the  Cedars  Irm.  1 
Appleway.  Okanogan,  Washington. 

Wyoming  

Wednesday,  August  12,  1998,  from  2 
p.m.  until  4  p.m.  and  from  6  p.m  until 
8  p.m.  at  the  Cody  Auditorium,  Cody 
Club  Room.  1234  Beck  Avenue.  Cody. 
Wyoming. 

Eastern  States 

Maine 

Tuesday,  September  15,  1998  from  7 
p.m.  until  9  p.m.  at  the  Old  Town 
High  School,  240  Stillwater  Avenue, 
Old  Town,  Maine. 

Great  Lakes  States 

Wisconsin 

Tuesday,  September  15,  1998  from  7 
p.m.  to  9  p.m.  at  the  Northern  Great 
Lakes  Center  on  County  Road  G  near 
Hwy  2,  west  of  Ashland,  Wisconsin. 
This  public  hearing  will  be  preceded 
by  an  informational  open  house  from 
6  p.m.  to  7  p.m. 

Background 

On  July  8,  1998,  the  Service  proposed 
to  list  the  contiguous  United  States 
population  segment  of  the  Canada  lynx 
[Lynx  canadensis)  as  threatened, 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act)  (63  FR 
36994).  This  population  segment 
includes  the  States  of  Washington. 
Oregon,  Idaho,  Montana,  Utah, 
Wyoming,  Colorado,  Minnesota. 
Wisconsin.  Michigan.  Maine,  New 
Hampshire,  Vermont.  New  York, 
Pennsylvania  and  Massachusetts,  The 
contiguous  United  States  population 
segment  of  the  Canada  lynx  is 
threatened  by  human  alteration  of 
forests,  low  numbers  as  a  result  of  past 
overexploitation,  expansion  of  the  range 
of  competitors  (bobcats  [Felix  rufus)  and 
coyotes  [Canis  latrans)),  and  elevated 
levels  of  human  access  into  lynx  habitat. 
The  proposal  lists  the  captive 
population  of  Canada  lynx  within  the 
coterminous  United  Stales  (lower  48 
States)  as  threatened  due  to  similarity  of 
appearance  with  a  special  rule. 

Section  4(b)(5)(E)  of  the  Act  (16  U.S.C. 
1531  et  seq.)  requires  that  a  pubfic 
hearing  be  held  if  it  is  requested  within 
45  days  of  the  publication  of  the 
proposed  rule.  An  additional  public 
hearing  was  requested  by  the  Governor 
of  Idaho  within  the  allotted  time  period. 
The  Service  has  scheduled  an  additional 
public  hearing  in  Boise,  Idaho  (See 
above  Supplemental  Information).      
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Oral  and  written  comments  will  be 
accepted  and  treated  equally.  Parties 
wishing  to  make  statements  for  the 
record  should  bring  a  copy  of  their 
statements  to  the  hearings.  Oral 
statements  may  be  limited  in  length,  if 
the  number  of  parties  present  at  the 
hearings  necessitates  such  a  limitation. 
There  are  no  limits  to  the  length  of 
written  comments  or  materials 
presented  at  the  hearings  or  mailed  to 
the  Service.  Written  comments  carry  the 
same  weight  as  oral  comments.  Legal 
notices  announcing  the  date,  time,  and 
location  of  the  hearings  are  being 
published  in  newspapers  concurrently 
with  this  Federal  Register  notice. 

Comments  from  all  interested  parties 
must  be  received  by  September  30, 
1998. 

Author 

The  primary  author  of  this  notice  is 
Jeri  Wood.  U.S.  Fish  and  Wildlife 
Service,  1387  S.  Vinnell  Way,  #368, 
Boise,  Idaho  83704. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  etseq.). 

Dated:  August  3,  1998. 
Thomas  J.  I>wyer, 

Acting  Regional  Director,  Region  1 ,  Portland, 

Oregon. 

[FR  Doc.  98-21120  Filed  8-25-98;  8:45  am] 

BILUNG  CODE  43ia-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AF04 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Rule  To  Remove 
the  Peregrirte  Falcon  in  North  America 
From  the  List  of  Endangered  and 
Threatened  Wildlife 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  remove  the 
peregrine  falcon  (Falco  peregrinus)  in 
North  America  from  the  List  of 
Endangered  and  Threatened  Wildlife. 
The  Service  proposes  this  action 
because  the  available  data  indicate  that 
this  species  has  recovered  following 
restrictions  on  organochlorine 
pesticides  in  the  United  States  and 
Canada  and  following  implementation 
of  successful  management  activities. 
Currently,  a  minimum  of  1,388 


American  peregrine  falcon  pairs  are 
found  in  Alaska,  Canada,  and  the 
Western  United  States,  and  a  minimum 
of  205  peregrine  falcon  pairs  are  found 
in  the  Eastern  and  Midwestern  United 
States.  Overall  productivity  goals  in  four 
American  peregrine  falcon  recovery 
plans  were  met  or  exceeded,  and  most 
recovery  goals  for  the  eastern  peregrine 
falcon  population  have  been  met.  The 
proposed  action,  if  finalized,  would 
remove  the  American  peregrine  falcon 
[Falco  peregrinus  anatum)  as  an 
endangered  species  from  the  List  of 
Endangered  and  Threatened  WildUfe 
and  would  remove  the  designation  of 
endangered  due  to  similarity  of 
appearance  for  any  free-flying  peregrine 
falcons  within  the  48  conterminous 
States.  It  would  remove  all  Endangered 
Species  Act  protections  from  all 
subspecies  and  populations  of  North 
American  Falco  peregrinus.  It  would  not 
affect  protection  provided  to  this 
species  by  the  Migratory  Bird  Treaty  Act 
(MBTA)  and  the  Convention  on 
International  Trade  in  Endangered 
Species  (CITES).  It  would  not  affect  the 
endangered  listing  status  of  the  Eurasian 
peregrine  falcon  (Falco  peregrinus 
peregrinus)  under  the  Endangered 
Species  Act. 

This  proposed  rule  includes  a 
proposed  5-year  post-delisting 
monitoring  plan  as  required  for  species 
that  are  delisted  due  to  recovery. 
Monitoring  will  include  population 
trends,  productivity,  and  contaminant 
exposure.  This  proposed  rule  also 
provides  notice  that  the  collection  of 
information  from  the  public  expected  to 
be  associated  with  the  monitoring  has 
been  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Comments  from  all  interested 
parties  on  the  peregrine  delisting 
proposal  must  be  received  by  November 

24,  1998.  Public  hearing  requests  must 
be  received  by  October  13,  1998. 

Comments  from  all  interested  parties 
on  the  collection  of  information  from 
the  public  during  the  5-year  monitoring 
period  will  be  considered  if  received  on 
or  before  October  26.  1998.  OMB  has  up 
to  60  days  to  approve  or  disapprove 
information  collection  but  may  respond 
after  30  days.  Therefore,  to  ensure 
maximum  consideration,  OMB  should 
receive  public  comments  by  September 

25,  1998. 

ADDRESSES:  Comments  and  other 
information  concerning  this  proposal  to 
remove  the  peregrine  falcon  from  the 
endangered  species  list  should  be  sent 
to  Diane  Noda.  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  Ventura  Fish 


and  Wildlife  Office.  2493  Portola  Road. 
Suite  B,  Ventura.  California  93003 
(facsimile:  (805)644-3958).  Comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

Comments  and  suggestions  on 
specific  information  collection 
requirements  should  be  sent  to  the  Desk 
Officer  for  the  Interior  Department, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington.  DC  20503.  The 
comments  and  suggestions  should  also 
be  directed  to  Rebecca  Mullin.  Service 
Information  Collection  CleEirance 
Officer,  U.S.  Fish  and  Wildlife  Service, 
MS  224  ARLSQ,  1849  C  Street,  N.W.. 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Mesta  at  the  above  Ventura. 
California,  address,  or  at  (805)  644- 
1766,  for  further  information  on  the 
proposed  removal  of  the  peregrine 
falcon  from  the  endangered  species  list. 
To  request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
Rebecca  Mullin  at  (703)  358-2287. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  peregrine  falcon  is  a  medium- 
sized  raptor  weighing  approximately 
1000  grams  (36  ounces)  and  having  a 
wing  span  of  112  centimeters  (44 
inches).  The  adult  peregrine  falcon  has 
a  dark  gray  back  and  crown,  dark  bars 
or  streaks  on  a  pale  chest  and  abdomen, 
and  heavy  malar  (cheek)  stripes  on  the 
face.  Immature  falcons  are  buff-colored 
in  front  and  have  dark  browm  backs; 
adults  are  white  or  buff  in  front  and 
bluish-gray  on  their  backs.  Peregrines 
prey  almost  entirely  on  other  birds,  and 
occasionally  on  bats,  caught  in  midair. 

The  peregrine  falcon  has  an  almost 
worldwide  distribution,  with  three 
subspecies  recognized  in  North  America 
(Brown  and  Amadon  1968).  The  Peale's 
falcon  [F.p.  pealei]  is  a  year-round 
resident  of  the  northwest  Pacific  coast 
from  northern  Washington  through 
British  Columbia  to  the  Aleutian 
Islands.  The  Arctic  peregrine  falcon 
(F.p.  tundrius]  nests  in  the  tundra  of 
Alaska,  Canada,  and  Greenland  and  is 
typically  a  long-distance  migrant, 
wintering  as  far  south  as  South  America. 
The  American  peregrine  falcon  occurs 
throughout  much  of  North  America 
from  the  subarctic  boreal  forests  of 
Alaska  and  Canada  south  to  Mexico. 
The  American  peregrine  falcon  nests 
from  central  Alaska,  central  Yukon 
Territory,  and  northern  Alberta  and 
Saskatchewan,  east  to  the  Maritimes  and 
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south  (excluding  coastal  areas  north  of 
the  Columbia  River  in  Washington  and 
British  Columbia)  throughout  western 
Canada  and  the  United  States  to  Baja 
California,  Sonora,  and  the  highlands  of 
central  Mexico  (48  FR  8799,  March  1, 
1983).  American  peregrine  falcons  that 
nest  in  subarctic  areas  generally  winter 
in  South  America,  while  those  that  nest 
at  lower  latitudes  exhibit  variable 
migratory  behavior;  some  are 
nonmigratory  (Yates  et  al.  1988). 

Since  the  early  1970s,  efforts  to 
reestablish  peregrine  falcons  in  the 
Eastern  and  Midwestern  United  States 
have  successfully  returned  this  species 
to  areas  from  which  it  had  been 
extirpated  (See  "Eastern  United  States" 
under  "Peregrine  Falcon  Recovery"). 
Peregrine  falcons  are  now  found  nesting 
in  all  States  within  their  historical  range 
east  of  the  100th  meridian,  except  for 
Rhode  Island  and  Arkansas. 

Peregrine  falcons  declined 
precipitously  in  North  America 
following  World  War  II  (Kiff  1988). 
Research  implicated  organochlorine 
pesticides,  mainly  l,l,l-trichloro-2,2- 
bis(p-chlorophenyl)-ethane  (DDT), 
applied  in  the  United  States  and  Canada 
during  this  same  period,  as  causing  the 
decline  (for  a  review,  see  Risebrough 
and  Peakall  1988).  Use  of  these 
chemicals  peaked  in  the  1950s  and  early 
1960s  and  continued  through  the  early 
1970s.  Organochlorines  and  their 
metabolites,  including  DDT  and  its 
principal  metabolite  DDE  (1,1-dichloro- 
2,2-bis(p-chlorophenyl)-ethylene), 
aldrin,  dieldrin,  and  others,  are  stable, 
persistent  compounds  that  are  stored  in 
the  fatty  tissues  of  animals  ingesting 
contaminated  food  (Fyfe  et  al.  1988). 
Peregrine  falcons  and  other  animals 
near  the  top  of  the  food  web,  including 
ospreys  [Pandion  haliaetus),  bald  eagles 
[Haliaeetus  leucocephalus),  and  brown 
pelicans  [Pelecanus  occidentalis), 
gradually  accumulated  these  toxins  by 
eating  contaminated  prey. 

Organochlorines  can  affect  peregrine 
falcons  either  by  causing  direct 
mortality  or  by  adversely  affecting 
reproduction.  Because  mortality  in  vvrild 
birds  is  difficult  to  study,  the  effect  of 
organochlorines  on  mortality  is  not  as 
well  known  as  the  effects  on 
reproduction.  Organochlorines  can 
adversely  affect  reproduction  by  causing 
egg  breakage,  addling,  hatching  failure, 
and  abnormal  reproductive  behavior  by 
the  parent  birds  (Risebrough  and  Peakall 
1988).  DDE,  a  metabolite  of  DDT, 
prevents  normal  calcium  deposition 
during  eggshell  formation,  resulting  in 
thin-shelled  eggs  that  are  susceptible  to 
breakage  during  incubation.  In  general, 
populations  laying  eggs  with  shells  that 
averaged  greater  than  1 7  percent  thinner 


than  normal,  pre-DDT  eggs  had  such 
high  rates  of  reproductive  failure  that 
the  number  of  peregrine  falcon  pairs 
declined  (Peakall  and  Kiff  1988). 

During  the  period  of  DDT  use  in 
North  America,  eggshell  thinning  and 
nesting  failures  were  widespread  in 
peregrine  falcons,  and  in  some  areas, 
successful  reproduction  virtually  ceased 
(Hickey  and  Anderson  1969).  As  a 
result,  there  was  a  slow  but  drastic 
decline  in  the  number  of  peregrine 
falcons  in  many  areas  of  North  America. 
The  degree  of  exposure  to  these 
pesticides  varied  among  different 
regions,  and  peregrine  falcon  numbers 
in  more  contaminated  areas  suffered 
greater  declines.  Peregrine  falcons  that 
nested  outside  of  agricultural  and 
forested  areas  where  DDT  was  heavily 
used  were  affected  less,  although  some 
individuals  wintered  in  areas  of 
pesticide  use.  Presumably  all 
individuals  ate  some  migratory  prey 
containing  organochlorines  (for  reviews, 
see  Hickey  and  Anderson  1969;  Kiff 
1988;  Peakall  and  Kiff  1988). 

Peregrine  falcons  nesting  in  the 
agricultural  and  forested  areas  east  of 
the  Mississippi  River  in  the  United 
States  and  in  Eastern  Canada  south  of 
the  boreal  forest  were  the  most  heavily 
contaminated  and  were  essentially 
extirpated  by  the  mid-1960's  (Berger  et 
al.  1969).  Peregrine  falcons  in  the  Great 
Plains  States  east  of  the  Rocky 
Mountains  and  south  of  the  boreal  forest 
in  Canada  and  the  United  States  were 
also  extirpated  in  the  DDT  era  (Cade 
1975,  Enderson  et  al.  1995).  No  active 
eyries  were  found  in  surveys  of  133 
formerly  used  peregrine  falcon  eyries  in 
the  latter  part  of  the  1964  nesting  season 
in  the  Eastern  United  States  and  the 
Maritime  Provinces  in  Canada  (Berger  et 
al  1969).  By  1975,  there  were  only  three 
peregrine  falcon  pairs  in  Alberta,  and  no 
other  peregrine  falcon  pairs  were  found 
south  of  latitude  60"  North  and  east  of 
the  Rocky  Mountains  in  Canada 
(Erickson  et  al.  1988). 

West  of  the  100th  meridian,  peregrine 
falcons  were  not  extirpated,  but  were 
significantly  reduced.  Only  33  percent 
of  historical  nest  sites  in  the  Rocky 
Mountains  were  still  occupied  by  1965 
(Enderson  1969).  The  peregrine  falcon 
disappeared  as  a  breeding  species  from 
southern  California,  and  major  declines 
also  occurred  in  other  parts  of  the 
western  United  States  and  in  much  of 
southern  Canada  and  the  Northwest 
Territories  (Kiff  1988).  In  contrast, 
peregrine  falcons  in  most  areas  of  the 
Pacific  coast  of  Alaska  remained  fairly 
stable  during  this  period,  owing  to  their 
lower  exposure  to  organochlorine 
pesticides.  Throughout  much  of  western 
North  America,  the  exact  degree  of  most 


local  declines  remains  somewhat 
speculative  due  to  a  lack  of  accurate 
pre- pesticide  era  census  data.  For 
example,  in  the  southwestern  United  * 
States  and  mainland  Mexico,  peregrine 
falcons  were  not  censused  until  after  the 
beginning  of  the  use  of  organochlorines 
(Kiff  1988). 

Previous  Federal  Actions 

Population  declines  due  to  negative 
impacts  of  DDT  and  its  metabolites  on 
peregrine  falcon  reproduction  and 
survival  led  the  Service  to  list  two  of  the 
three  North  American  subspecies,  the 
Arctic  peregrine  falcon  (Falco 
peregrinus  tundrius)  and  the  American 
peregrine  falcon,  as  endangered  in  1970 
under  the  Endangered  Species 
Conservation  Act  of  1969  (Pub.L.  91- 
135.  83  Stat.  275).  Arctic  and  American 
peregrine  falcons  were  included  in  the 
list  of  threatened  and  endangered 
foreign  species  on  June  2,  1970  (35  FR 
8495),  and  the  native  list  of  endangered 
and  threatened  species  on  October  13, 
1970  (35  FR  16047).  Upon  passage  of  the 
Endangered  Species  Act  (Act)  of  1973. 
the  native  and  foreign  species  lists  were 
combined  into  a  single  list  of 
endangered  and  threatened  species. 
Both  the  American  and  Arctic  peregrine 
falcon  subspecies  were  listed  as 
endangered  throughout  their  respective 
ranges.  Only  the  Peale's  peregrine  falcon 
was  reproducing  at  near  normal  levels 
with  only  traces  of  DDT. 

On  March  1.  1983  (48  FR  8796),  the 
Service  published  a  proposed  rule  to  (1) 
reclassih'  the  Arctic  peregrine  falcon 
from  endangered  to  threatened,  (2) 
clarify  that  the  peregrines  nesting  in 
western  Washington  were  to  be 
considered  Americcin  peregrine  falcons 
for  purposes  of  the  Act,  and  (3) 
designate  all  free-flying  peregrine 
falcons  in  the  48  conterminous  States  as 
endangered  under  similarity  of 
appearance  provisions  under  section 
4(e)  of  the  Act.  A  rule  finalizing  the 
proposal  was  published  on  March  20. 
1984  (49  FR  10520).  Pvusuant  to  the 
similarity  of  appearance  provisions, 
species  that  are  not  considered  to  be 
endangered  or  threatened  may 
nevertheless  be  treated  as  such  for  the 
purpose  of  providing  protection  to  a 
species  that  is  biologically  endangered 
or  threatened. 

On  June  12,  1991,  the  Service 
announced  in  the  Federal  Register  (56 
FR  26969)  a  notice  of  status  review  of 
the  American  peregrine  falcon  and  the 
Arctic  peregrine  falcon.  The  Arctic 
peregrine  falcon  was  subsequently 
removed  as  a  threatened  species  from 
the  List  of  Endangered  and  Threatened 
Wildlife  on  October  5,  1994  (59  FR 
50796)  but  was  still  protected  from 
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direct  take  in  the  lower  48  States  due  to 
the  similarity  of  appearance  provision 
because  the  American  peregrine  falcon 
was  still  listed  as  endangered. 

The  Service  published  an  Advanced 
Notice  of  a  Proposal  to  Remove  the 
American  Peregrine  Falcon  from  the  List 


of  Endangered  and  Threatened  Wildlife 
(60  FR  34406)  on  June  30,  1995,  based 
on  data  indicating  this  subspecies  was 
recovered  following  restrictions  on  the 
use  of  organochlorine  pesticides  in  the 
United  States  and  Canada  and  because 
of  successful  management  activities, 


including  the  reintroduction  of  captive- 
bred  and  relocated  wild  hatchling 
peregrine  falcons.  Current  data  provides 
additional  support  for  recovery  of  all 
North  American  peregrine  falcons, 
including  the  American  peregrine  falcon 
subspecies  (Table  1). 


Table  1 .  American  Peregrine  Falcon  and  Eastern  Peregrine  Falcon  Recovery  Plan  Goals  and  Current 

(1997)  Recovery  Status. 


Recovery  plan 

Delisting  goal 

Cunent  status 

Comments/degree  to  which  delisting  goals 
are  met 

Alaska: 

Pairs 

Productivity  (young/pair)  

28  pairs  

1.8  yg/pr  

less  than  5  ppm  

less  than  1 0% 

301  pairs  

2  0  vo/or 

Exceeded  goal  by  273  pairs. 
Exceeded  goal. 
Exceeded  goal. 

Goal  not  met,  but  has  not  prevented  recov- 
ery; goal  probably  too  conservative. 

Exceeded  goal  by  259  pairs. 

Exceeded  goal. 

Exceeded  goal  by  54  pairs. 
Goal  met 

DDT  (parts  per  million)  

3.5  ppm  

12.1%  

319  pairs  

1-8  yg/pr 

239  pairs  

1.5  va/DT 

Eggshell  thinning  

Canada- 
Pairs  

60  pairs  (10  each  in  6 

zones). 
1.5  yg/pr  

185  pairs  

1.5  yg/pr  

Productivity  

Pacific  Coast: 

Pairs 

Productivity  

Rocky  Mountain/Southwest: 

Pairs 

183  pairs  

1.25  yg/pr  

less  than  1 0% 

529  pairs  

1.4  yg/pr 

Exceeded  goal  by  346  pairs. 
Exceeded  goal. 

Goal  measured  by  only  a  few  States;  cannot 
be  assessed. 

Exceeded  goal  in  3  zones;  goals  in  other  2 
zones  probably  have  been  met;  an  addi- 
tional 31   peregrine  fakx)n  pairs  occur  in 
several    Midwestem   States   not   included 
under  the  Eastern  Plan. 

Productivity  

Eggshell  thinning  

Eastern: 

Pairs  

175-200  pairs  (with 
no  fewer  than  20- 
25  in  each  of  5  re- 
covery zones). 

174  pairs  

Peregrine  Falcon  Recovery 

The  most  significant  factor  in  the 
recovery  of  the  peregrine  falcon  was  the 
restriction  placed  on  the  use  of 
organochlorine  pesticides.  Use  of  DDT 
was  banned  in  Canada  in  1970  and  in 
the  United  States  in  1972  (37  FR  13369, 
July  7, 1972).  Restrictions  that 
controlled  the  use  of  aldrin  and  dieldrin 
were  imposed  in  the  United  States  in 
1974  (39  FR  37246.  October  18.  1974). 
Since  implementation  of  these 
restrictions,  residues  of  tlie  pesticides 
have  significantly  decreased  in  many 
regions  where  they  were  formerly  used. 
Consequently,  reproductive  rates  in 
most  surviving  peregrine  falcon 
populations  in  North  America 
improved,  and  numbers  began  to 
increase  (Kiff  1988). 

Section  4(f)  of  the  Act  directs  the 
Service  to  develop  and  implement 
recovery  plans  for  listed  species. 
Recovery  plans  for  peregrine  falcons 
called  for  captive  rearing  and  release  of 
birds  in  several  areas  of  North  America. 
In  the  Eastern  United  States  where 
peregrine  falcons  were  extirpated,  the 
initial  recovery  objective  was  to 
reestabUsh  peregrine  falcons  through 


the  release  of  offspring  from  a  variety  of 
wild  stocks  being  held  in  captivity  by 
falconers.  The  first  experimental 
releases  of  captive-produced  young 
occurred  in  1974  and  1975  in  the  United 
States. 

Later,  reintroduction  was  also 
pursued  in  Eastern  Canada  using  only 
Falco  peregrinus  anatum  breeding  stock 
from  the  boreal  part  of  the  species' 
range.  All  peregrine  falcons  released  to 
augment  wild  populations  in  western 
North  America  west  of  the  100th 
meridian,  where  small  numbers  of 
American  peregrines  survived  the 
pesticide  era,  were  derived  from 
western  F.  p.  anatum  stock. 

In  Alaska  and  northwest  Canada, 
American  peregrine  falcon  populations 
were  locally  depressed,  but  enough 
individuals  survived  the  pesticide  era  to 
allow  populations  to  expand  without 
the  need  for  release  of  captive-bred 
falcons.  Likewise,  in  the  Southwestern 
United  States,  very  few  captive-bred 
birds  were  released,  and  populations 
recovered  naturally  following 
restrictions  on  the  use  of  organochlorine 
pesticides.  In  southwest  Canada,  the 
northern  Rocky  Mountain  States,  and 
the  Pacific  Coast  States,  however,  local 


populations  were  greatly  depressed  or 
extirpated,  and  over  3400  young 
American  peregrine  falcons  were 
released  to  promote  recovery  in  those 
areas  (Enderson  et  al.  1995). 

American  peregrine  falcon  population 
growth  was  noted  in  Alaska  in  the  late 
1970s  (Ambrose  et  al.  1988b)  and  by 
1980  in  many  other  areas  (Enderson  et 
al.  1995).  The  rate  of  increase  varied 
among  regions  of  North  America, 
undoubtedly  influenced  by  variation  in 
patterns  of  pesticide  use,  potential 
differences  in  the  rate  of  pesticide 
degradation,  and  the  degree  to  which 
local  populations  had  declined. 
Populations  in  some  portions  of  the 
range  of  American  peregrine  falcons, 
such  as  Alaska  and  northwest  Canada 
and  Southwestern  United  States, 
reached  densities  several  years  ago  that 
suggested  recovery  was  approaching 
completion  (Ambrose  et  al.  1988b; 
Mossop  1988;  G.  Holroyd,  Canadian 
Wildlife  Service,  in  litt.  1993;  Enderson 
et  al.  1995).  Residual  organochlorine 
pesticide  contamination  continues  to 
affect  eggshells  in  some  areas,  such  as 
portions  of  coastal  California  (Jarman 
1994)  and  western  Texas  (Bonnie  R. 
Mckinney,  Texas  Parks  and  Wildlife 
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Department,  pars.  comm.  1997).  but 
these  effects  are  localized.  Despite  these 
localized  effects  and  the  variation  in  the 
rate  of  increase  among  regions,  local 
populations  throughout  North  America 
have  increased  in  size,  and  positive 
trends  in  nearly  all  areas  suggest  that  an 
extensive  recovery  of  American 
peregrine  falcons  has  taken  place. 

Eastern  Peregrine  Population 

The  Eastern  peregrine  population  has 
a  relatively  unique  history  and  complex 
status  under  the  Act.  As  stated 
previously,  peregrine  falcons  were 
extirpated  in  the  eastern  United  States 
and  southeastern  Canada  by  the  mid- 
1960s.  In  1974,  shortly  after  the  passage 
of  the  Endangered  Species  Act  of  1973, 
the  National  Audubon  Society 
sponsored  a  meeting  of  experts  in 
peregrine  biology,  including 
representatives  from  the  Service,  to 
address  the  conservation  of  the  species 
in  North  America.  This  sparked  the 
beginning  of  an  effort  to  reestablish  the 
peregrine  in  the  East  through  the 
introduction  of  offspring  from  parents  of 
multiple  subspecies.  Peregrine  falcons 
were  raised  in  captivity  from  parent 
subspecies  then  listed  as  endangered 
[Falco  peregrinus  anatum,  F.  p. 
tundrius,  F.  p.  peregrinus],  unlisted 
subspecies  (F.  p.  pealei,  F.  p.  brookei, 
etc.),  and  combinations  of  these 
subspecies.  The  first  experimental 
releases  of  captive-produced  young  in 
the  eastern  States  occurred  in  1974  and 
1975.  These  and  future  releases, 
coordinated  by  the  Service,  State  fish 
and  wildlife  agencies,  and 
representatives  of  The  Peregrine  Fund, 
demonstrated  that  hacking,  the  practice 
of  retaining  and  feeding  young  captive- 
bred  birds  in  partial  captivity  imtil  they 
learn  to  fly  and  hunt  on  their  own,  was 
an  effective  method  of  introducing 
captive-bred  peregrines  to  the  wild  (U.S. 
Fish  and  Wildlife  Service  1991). 
Releases,  primarily  of  Falco  peregrinus 
anatum,  continue  on  a  small  scale 
today. 

In  1978,  the  Director  of  the  Service 
issued  a  policy  statement  confirming 
support  for  the  use  of  North  American 
peregrines  to  establish  an  Eastern 
peregrine  falcon  population,  supported 
with  endangered  species  funds,  and  the 
use  of  peregrines  from  other  geographic 
areas  for  specific  research  purposes.  The 
policy  applied  only  to  peregrine  falcons 
in  the  east. 

In  1979,  the  Service  published  the 
first  Eastern  Peregrine  Falcon  Recovery 
Plan,  the  first  of  four  U.S.  regional  plans 
to  be  developed,  to  guide  the  restoration 
of  the  peregrine  in  the  East.  The  Eastern 
Plan  covered  the  areas  extending  to  the 
western  borders  of  the  States  of 


Minnesota,  Iowa,  Missouri,  Arkansas, 
Louisiana,  and  included  the  Gulf  Coast 
of  Texas.  The  primary  objective  of  the 
Plan  was  to  restore  a  new  self-sustaining 
population  of  peregrine  falcons  in  the 
eastern  United  States  through 
preservation  and  management  of 
essential  habitat,  captive  propagation 
and  release,  protection  of  the  population 
from  take,  elimination  of  harmful 
environmental  pollutants,  and  public 
education. 

Reflecting  a  1983  Department  of  the 
Interior  Solicitor  opinion  that  progeny 
of  intercrosses  between  listed  and 
unlisted  species  were  not  covered  under 
the  Act,  the  Service  modified  the 
regulatory  status  of  mixed  heritage 
birds.  Through  the  rulemaking  process 
reclassifying  the  Arctic  peregrine  falcon 
from  threatened  to  endangered  status 
(48  FR  8796,  March  1,  1983;  49  FR 
10520,  March  20,  1984),  all  free-flying 
Falco  peregrinus  in  the  lower  48  States 
were  designated  as  Endangered  due  to 
Similarity  of  Appearance  to  "pure" 
listed  American  and  Arctic  peregrines 
(F.  p.  anatum  and  F.  p.  tundrius).  This 
was  done  because  the  intercrossed  birds 
were  not  readily  distinguishable  from 
American  and  Arctic  peregrines,  making 
enforcement  of  the  taking  prohibitions 
of  the  Act  for  listed  subspecies  difficult. 
The  Similarity  of  Appearance  provision 
of  section  4(e)  of  the  Act  provides  that 
species  (or  subspecies  or  other  groups  of 
wildlife)  that  are  not  considered  to  be 
biologically  Endangered  or  Threatened 
may  nevertheless  be  treated  as  such  for 
the  purpose  of  providing  protection  to  a 
species  that  is.  Accordingly,  to  ensure 
protection  from  illegal  take  of  American 
and  Arctic  peregrine  falcons  that  may  he 
nesting,  migrating,  or  wintering  in  the 
lower  48  States,  the  Service  extended 
the  taking  prohibitions  of  section  9  of 
the  Act  to  all  free-flying  peregrines  in 
the  lower  48  States  through  the 
Similarity  of  Appearance  provision. 

The  1983  Solicitor  opinion  that 
progeny  of  intercrosses  were  not 
covered  by  the  Act  was  subsequently 
withdrawn  by  the  Solicitor's  Office  in 
1990.  Thus,  notwithstanding  the 
Similarity  of  Appearance  designation, 
the  Service  has  continued  to  fully 
support  the  restoration  of  the  Eastern 
peregrine  under  the  1991  revised 
Eastern  recovery  plan.  The  Eastern 
peregrine  falcon  is  being  considered  on 
a  par  with  the  American  peregrine 
falcon. 

Recovery  Status 

Section  4(f)  of  the  Act  directs  the 
Service  to  develop  and  implement 
recovery  plans  for  listed  species.  In 
some  cases,  the  Service  appoints 
recovery  teams  of  experts  to  assist  in  the 


writing  of  recovery  plans.  In 
cooperation  with  the  Service,  recovery 
teams  produced  four  regional  peregrine 
falcon  recovery  plans,  including  three 
recovery  plans  for  the  American 
peregrine  falcon  in  Alaska  and  the 
Western  United  States,  and  one  for  the 
peregrine  in  the  Eastern  United  States. 
Although  no  United  States  recovery' 
plans  established  recovery'  criteria  for 
peregrine  falcons  nesting  outside  of  the 
United  States,  the  Canadian  Wildlife 
Service  published  an  Anatum  Peregrine 
Falcon  Recovery  Plan  (Erickson  et.  al. 
1988)  for  American  peregrine  falcons  in 
Canada.  The  current  status  of  the 
subspecies  in  Mexico  is  discussed 
below,  although  no  recovery  plan  or 
recovery  objectives  were  established  for 
Mexico. 

To  aid  in  assessing  peregrine  falcon 
recovery,  the  current  status  is  compared 
to  specific  recovery  plan  objectives  for 
American  peregrine  falcons  in  (1) 
Alaska,  (2)  Canada.  (3)  the  Pacific  Coast, 
and  (4)  the  Rocky  Mountains  and  the 
Southwest,  and  for  (5)  the  peregrine 
falcons  in  the  Eastern  United  States. 

Alaska 

The  Peregrine  Falcon  Recovery  Plan. 
Alaska  Population  (Alaska  Recovery 
Plan)  (U.S.  Fish  and  Wildlife  Service 
1982a)  includes  both  Arctic  and 
American  peregrine  falcons  nesting  in 
Alaska.  The  following  discussion  relates 
only  to  provisions  regarding  the 
American  peregrine  falcon,  as  the  Arctic 
peregrine  falcon  was  delisted  on 
October  5.  1994  (59  FR  50796). 

The  Alaskan  Recovery  Plan 
established  recovery  objectives  based  on 
four  measurements  for  assessing  the 
status  of  American  peregrine  falcons 
including  (1)  population  size,  (2) 
reproductive  performance,  (3)  pesticide 
residues  in  eggs,  and  (4)  eggshell 
thickness.  The  recovery  objectives 
included  (1)  28  nesting  pairs  in  2 
specified  study  areas  (16  in  upper 
Yukon  and  12  in  upper  Tanana),  (2)  an 
average  of  1.8  young  per  territorial  pair. 
(3)  average  organochlorine 
concentration  in  eggs  of  less  than  5  ppm 
(parts  per  million  ppm.  wet  weight  basis 
DDE),  and  (4)  eggshells  no  more  than  10 
percent  thinner  than  pre-DDT  era 
eggshells.  The  Alaska  Recovery  Plan 
suggested  that  these  objectives  be 
maintained  in  the  specified  study  areas 
for  5  years  before  reclassifying  from 
endangered  to  threatened  status  and 
remain  constant  or  improve  for  an 
additional  5  years  before  delisting. 

Surveys  were  conducted  in  the  two 
study  areas,  the  upper  Yukon  and 
Tanana  Rivers,  for  which  historical 
population  data  were  available  using 
consistent  methodology  from  1973  to 
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the  present  so  trends  would  be 
discernable.  Surveys  conducted 
between  1966  and  1997  along  the  upper 
Yukon  River  demonstrated  increases  in 
the  number  of  occupied  nesting 
territories  from  a  low  of  11  known  pairs 
in  1973  to  44  pairs  in  1997  (Ambrose  et 
al.  1988b;  Robert  Ambrose,  U.S.  Fish 
and  Wildlife  Service,  in  litt.  1997a). 
Similarly,  along  the  upper  Tanana 
River,  the  number  of  occupied  nesting 
territories  increased  from  2  in  1975  to 
27  in  1997  (R.  Ambrose,  in  litt.  1997a). 
The  recoverv'  objective  of  28  occupied 
nesting  territories  in  the  2  study  areas 
was  first  achieved  (post-DDT)  in  1982 
and  the  number  has  increased  steadily 
since  that  time  to  the  current  level  of  71 
occupied  nesting  territories  in  1997  (R. 
Ambrose,  pers.  comm.  1997).  Thus,  the 
recovery  objective  of  28  occupied 
nesting  territories  has  been  achieved 
and  surpassed  for  15  years. 

Productivity  measured  along  the 
upper  Yukon  and  Tanana  Rivers  fell  to 
a  low  of  about  1.0  young  per  territorial 
pair  per  year  (yg/pr)  in  the  late  1960s, 
but  began  to  increase  in  the  mid-1970s. 
By  1982,  productivity  exceeded  the 
objective  of  1.8  yg/pr  and  varied 
between  approximately  1.6  and  3.0  yg/ 
pr  each  year  since  then;  the  annual 
average  productivity  was  2.0  yg/pr 
(N=283  nests/pairs)  between  1994  and 
1997  (R.  Ambrose,  in  litt.  1997a).  From 
the  late  1970s  to  the  present, 
productivity  was  sufficient  to  allow  an 
average  annual  increase  of 
approximately  8  percent  in  the  number 
of  breeding  pairs.  Productivity  was 
similar  in  several  other  areas  in  interior 
Alaska  (R.  Ambrose,  pers.  comm.  1997). 
A  minimum  of  301  breeding  pairs  of 
American  peregrine  falcons  currently 
nest  in  Alaska. 

Mean  concentrations  of  DDE  in 
peregrine  falcon  eggs  in  excess  of  15-20 
ppm  are  associated  with  high  rates  of 
nesting  failure,  whereas  productivity  is 
usually  sufficient  to  maintain 
population  size  if  residues  average  less 
than  this  concentration  (Peakall  et  al. 
1975,  Newton  et  al.  1989).  In  Alaska, 
average  DDE  residues  in  American 
peregrine  falcons  averaged  12.2  ppm 
from  1979  to  1984,  5.8  ppm  from  1988 
to  1991,  and  3.5  ppm  from  1993  to  1995 
(R.  Ambrose,  in  litt.  1997b)  and 
probably  declined  below  the  recovery 
objective  of  5  ppm  sometime  between 
1984  and  1988  (Ambrose  et  al.  1988a). 

In  Alaska,  eggshells  were  estimated  to 
be  as  much  as  20-22  percent  thinner 
than  pre-DDT  era  shells  in  the  mid- 
1960s  (Cade  et  al.  1968).  By  the  early 
1980s,  shells  were  about  14  percent 
diiinner  than  before  the  DDT  era 
(Ambrose  et  al.  1988a;  R.  Ambrose,  pers. 
comm.  1995).  Eggshell  thickness 


averaged  13.0  percent  from  1979  to 
1984,  13.1  from  1988  to  1991  and  12.1 
from  1993  to  1995  (R.  Ambrose,  in  litt. 
1997b).  The  average  thickness  of  pre- 
DDT  American  peregrine  falcon  eggs 
from  Alaska  is  not  precisely  known,  so 
current  estimates  of  thinning  could  be 
inaccurate  to  some  degree. 
Reproduction  has  been  sufficient, 
however,  to  allow  consistent  population 
growth  since  the  late  1970's,  and 
productivity  has,  on  average,  exceeded 
its  stated  recovery  objective  for  15  years. 

In  summary,  based  on  the  most 
current  information  (1997  survey  and 
early  1990  contamination  data)  the 
Service  concludes  that  the  basic  goals 
underlying  all  four  objectives  have  been 
met  or  exceeded.  The  number  of  pairs 
occupying  nesting  territories  in  the  two 
study  areas  and  productivity  exceeded, 
on  average,  the  recovery  objectives  for 
the  past  15  years.  Neither  DDE  residues 
in  eggs  nor  eggshell  thinning  has 
prevented  a  dramatic  population  growth 
since  the  late  1970's. 

Canada 

The  1988  Anatum  Peregrine  Falcon 
Recovery  Plan  for  Canada  (Canadian 
Recovery  Plan)  (Erickson  et  al.  1988) 
categorizes  the  historical  range  of  the 
American  peregrine  falcon  throughout 
Canada  into  three  regions,  which 
include  the  Western  Mountains,  Interior 
Plains,  and  the  Eastern  Seaboard  and 
Great  Lakes.  These  regions  are 
subdivided  into  nine  zones  on  the  basis 
of  historical  population  levels,  habitat, 
pohtical  boundaries,  and  restoration 
needs.  The  zones  are  (1)  Maritime.  (2) 
Great  Lakes,  (3)  Prairies,  (4)  Mackenzie 
River  Valley,  (5)  Northern  Mountains, 
(6)  Southern  Mountains.  (7)  Eastern 
Mackenzie  Watershed,  (8)  Western 
Canadian  Shield,  and  the  (9)  Eastern 
Canadian  Shield.  Coastal  British 
Columbia  is  excluded  from 
consideration  in  the  Canadian  Recovery 
Plan  since  this  area  is  considered  to  be 
occupied  by  F.  p.  pealei. 

The  goal  of  the  Cemadian  Recovery 
Plan  is  to  increase  the  wild  American 
peregrine  falcon  population  in  Canada 
so  the  subspecies  is  no  longer 
considered  endangered  or  threatened  by 
the  Committee  on  the  Status  of 
Endangered  Wildlife  in  Canada.  The 
proposed  objectives  are  (1)  to  establish 
by  1992  a  minimum  of  10  territorial 
American  peregrine  falcon  pairs  in  each 
of  Zones  1  to  6  and  (2)  to  establish  by 
1997,  in  each  of  5  of  these  6  zones,  a 
minimum  of  10  pairs  naturally  fledging 
15  (1.5  yg/yr)  or  more  young  annually, 
measured  as  a  5-year  average  beginning 
in  1993.  No  recovery  goals  were 
established  for  Zones  7,  8,  and  9.  The 
Canadian  Recovery  Plan  does  not 


contain  separate  objectives  for 
reclassification  of  the  subspecies  in 
Canada  from  its  current  endangered 
status  to  threatened. 

The  Canadian  Wildlife  Service  has 
coordinated  and  published  a  national 
range-wide  peregrine  falcon  population 
survey  once  every  5  years  starting  in 
1990."The  results  of  the  1995  national 
population  survey  were  used  in  the 
following  status  summary  of  the 
American  peregrine  falcon  in  Canada 
(Ursula  Banasch,  Canadian  Wildlife 
Service,  in  litt.  1997). 

There  are  98  known  nest  sites  in 
Zones  1  and  2  (southern  Ontario  and 
Quebec,  northern  Great  Lakes,  Bay  of 
Fundy  and  Labrador),  and  surveys 
located  64  pairs.  There  are  98  known 
nest  sites  in  Zone  3  (Manitoba. 
Saskatchewan  and  Alberta),  and  surveys 
located  41  pairs.  There  are  117  known 
nest  sites  in  Zone  4  (eastern  N.W. 
Territories),  and  surveys  located  83 
pairs.  There  are  125  known  nest  sites  in 
Zone  5  (Yukon),  and  surveys  located 
113  pairs.  There  are  50  known  nest  sites 
in  Zone  6  (Interior  British  Columbia), 
and  surveys  located  18  pairs.  The  total 
known  number  of  pairs  for  all  six  zones 
in  1995  was  319,  with  minimum  goals 
achieved  for  every  recovery  zone. 

The  only  comprehensive  range-wide 
productivity  surveys  available  to  the 
Service  were  the  national  population 
surveys  coordinated  by  the  Canadian 
Wildlife  Service  in  1990  and  1995  (U. 
Banasch,  in  litt.  1997;  Holroyd  and 
Banasch  1996).  Surveys  conducted  in 
the  intervening  years  were  not 
nationally  coordinated  and  therefore 
were  not  complete.  Thus,  the  Service 
used  the  combined  average  annual 
productivity  data  collected  in  the  1990 
and  1995  surveys  to  address  this 
recovery  objective. 

In  Zones  1  and  2,  average  productivity 
was  1.7  yg/pr  (N=104  nests)  .  In  Zone  3, 
average  productivity  was  1.5  yg/pr 
(N=55).  In  Zone  4,  average  productivity 
was  2.0  yg/pr  (N=171).  In  Zone  5, 
average  productivity  was  1.8  yg/pr 
(N=626).  No  productivity  data  were 
available  for  Zone  6.  The  2-year  average 
annual  productivity  for  the  Canadian 
population  of  American  peregrine 
falcons  was  1.8  yg/pr. 

In  summary,  tne  Canadian  Recovery 
Plan  identified  two  objectives  to 
determine  recovery  for  the  American 
peregrine  falcon  population  in  Canada. 
Based  on  current  available  information, 
it  is  apparent  that  both  objectives  have 
been  met.  The  total  number  of  pairs  for 
all  6  zones  in  1995  was  319,  with 
minimum  goals  achieved  for  every 
recovery  zone.  This  count  exceeds  the 
total  recovery  goal  of  60  pairs  by  259. 
The  average  annual  productivity  data 
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for  1990  and  1995  either  met  or 
exceeded  objectives  in  5  of  the  6  zones 
with  an  average  annual  productivity  of 
1.8  yg/pr  for  the  Canadian  American 
peregrine  falcon  population. 

Although  the  Canadian  Recovery  Plan 
did  not  identify  pesticide  residue  or 
eggshell  thinning  levels  as  recovery 
objectives,  205  eggs  and  62  samples 
from  28  specimens  of  peregrine  falcons 
were  collected  in  Canada  between  1965 
and  1987  to  assess  organochlorine 
residue  concentrations.  In  all  three 
subspecies  [Falco  peregrinus  anatum,  F. 
p.  tundrius,  F.  p.  pealei)  the  proportion 
of  specimens  having  residue 
concentrations  above  established  critical 
values  (concentration  at  which  egg 
failure  occurs,  which  varies  among 
organochlorine  contaminants)  has 
decreased  and  can  be  correlated  with 
improvements  in  the  reproductive 
success  of  the  population  (Peakall  et  al. 
1990). 

Pacific  Coast 

The  Pacific  Coast  Recovery  Plan  (U.S. 
Fish  and  Wildlife  Service  1982b)  for  the 
American  Peregrine  Falcon,  Pacific 
Population,  recommends  that  (1)  122 
pairs  be  established  in  a  specified 
distribution  spanning  California, 
Washington,  Oregon,  and  Nevada  and 
that  (2)  these  pairs  achieve  an  average 
fledging  success  of  1.5  yg/pr  for 
consideration  of  reclassification  to 
threatened  status.  It  further  recommends 
that  with  attainment  of  (3)  185  wild, 
self-sustaining  pairs  (CaUfomia  120, 
Oregon  30,  Washington  30,  Nevada  5) 
and  (4)  an  average  fledging  success  of 
1.5  yg/pr  for  a  5-year  period  the 
subspecies  can  be  considered  for 
delisting.  Only  the  latter  two  objectives 
regarding  delisting  are  discussed  in  this 
proposal.  The  Pacific  Population  Plan 
defines  a  "self-sustaining"  population 
as  one  whose  natural  productivity 
vkrithout  human  management  is  equal  to 
or  greater  than  its  mortality. 

By  1976,  because  of  DDT,  no 
American  peregrine  falcons  could  be 
found  at  14  historical  sites  in 
Washington;  Oregon  had  also  lost  most 
of  its  peregrine  falcons.  In  addition, 
only  1  or  2  pairs  remained  on  the 
California  coast,  with  no  more  than  10 
nest  sites  known  to  be  occupied  in  the 
entire  State  (Cade  1994).  A  steadily 
increasing  number  of  American 
peregrine  falcon  pairs  breeding  in 
Washington,  Oregon,  and  Nevada  were 
indicated  by  surveys  from  1991  to  1997; 
known  pairs  in  Washington  increased 
from  17  to  44,  in  Oregon  fi-om  23  to  42, 
and  in  Nevada  from  3  to  6  (Gary  Herron, 
Nevada  Division  of  Wildlife,  pers. 
comm.  1997;  Martin  Nugent,  Oregon 
Department  of  Fish  and  Wildlife,  in  litt. 


1997;  David  Anderson,  Washington 
Department  of  Fish  and  Game,  in  litt. 
1997).  The  number  of  American 
peregrine  falcons  in  California  increased 
from  an  estimated  low  of  5-10  breeding 
pairs  in  the  early  1970's  (Herman  1971) 
to  a  minimum  of  147  occupied  sites  in 
1997  (Santa  Cruz  Predator}'  Bird 
Research  Group  1997).  The  increase  in 
Cahfomia  has  been  concurrent  with  the 
restriction  of  DDT  and  management  that 
included  the  release  of  over  750 
American  peregrine  falcons,  including 
captive-reared  and  relocated  wild 
hatchlings,  through  1997  (Walton  1997). 
Recovery  of  American  peregrine  falcons 
in  some  areas  of  California,  however, 
has  been  impeded  by  continuing 
elevated  DDT  levels  (Jarman  1994. 
Walton  1997).  Based  on  currently 
available  information,  it  is  evident  that 
the  first  recovery  objective  has  been 
met;  a  minimum  known  population  of 
239  pairs  exceeds  the  delisting  goal  of 
185  by  54  pairs,  and  the  distribution 
goals  also  have  been  met  in  all  four 
States.  Surveys  conducted  from  1991  to 
1997  demonstrate  a  steadily  increasing 
number  of  American  peregrine  falcon 
pairs,  indicating  that  natural 
productivity  is  greater  than  mortality  in 
this  recovery  region. 

Productivity  measured  in  Washington 
between  1993  and  1997  ranged  from  1.3 
to  1.8  yg/pr,  with  an  average  of  1.5  yg/ 
pr  (N=159)  (D.  Anderson,  in  litt.  1997). 
In  Oregon,  productivity  between  1993 
and  1997  ranged  from  0.8  to  1.9  yg/pr, 
with  an  average  of  1.3  yg/pr  (N=127)  (M. 
Nugent,  in  litt.  1997).  Between  1993  and 
1997,  productivity  in  California  ranged 
from  1.4  to  1.7  yg/pr,  (N=356)  vdth  an 
average  of  1.6  yg/pr  (J.  Linthicum.  in  litt. 
1997).  No  productivity  data  were 
available  for  Nevada. 

Productivity,  an  important  measure  of 
population  health,  can  be  difficult  to 
determine  in  wide-ranging  species 
nesting  in  remote  landscapes  that  are 
often  difficult  to  access.  However,  data 
available  indicate  that  the  average 
productivity  from  1993  to  1997  in 
Washington,  Oregon  and  California  was 
1.5  yg/pr;  therefore,  the  Service 
considers  this  objective  to  be  met. 

The  release  of  captive-bred  American 
peregrine  falcons  was  suspended  in 
Nevada  in  1989,  in  Cahfomia  in  1992 
(although  the  relocation  of  wild 
hatchlings  continued),  and  in  Oregon 
and  Washington  in  1995.  The  effect  of 
these  releases  on  population  growth  and 
stability  in  this  region  are  not  yet 
completely  known.  As  a  result  of  lower 
than  expected  first-year  mortality  of 
released  birds,  the  augmentation 
program  accelerated  the  grow^  of  the 
Pacific  population  (Brian  Walton,  Santa 


Cruz  Predatory  Bird  Research  Group, 
pers.  comm.  1997). 

The  Pacific  Population  Plan  did  not 
identify  pesticide  residue  or  eggshell 
thinning  levels  as  recovery  objectives. 
However,  organochlorine  residues  and 
eggshell  thinning  have  been  measured 
in  California  since  the  early  1970s. 
Jarman  (1994)  reported  DDE 
concentrations  in  105  peregrine  eggs 
collected  in  1987-1992  from  California, 
and  11  eggs  from  Oregon  from  1990  to 
1993.  Data  collected  in  9  study  regions 
in  California  (Jarman  1994)  indicated 
the  highest  concentrations  of  DDE  were 
found  in  California  eggs  from  the 
Channel  Islands  and  midcoast  with  21 
and  13  ppm.  respectively.  The  southern 
coast  and  San  Francisco  regions  had  the 
lowest  concentrations  of  5.5  and  4.3 
ppm,  respectively.  The  DDE 
concentrations  in  eggs  collected  along 
the  coast  of  California  (between  San 
Francisco  Bay  and  34°  N)  did  not 
decrease  between  1969  and  1992 
(Jarman  1994).  Eggs  from  Oregon 
contained  DDE  levels  of  10  ppm 

Eggshells  from  coastal  California 
continue  to  show  thinning.  In  northern 
and  central  coastal  California,  eggshells 
collected  between  1975  and  1995 
averaged  17.7  and  19.1  percent  thinner 
than  pre-DDT  era,  respectively  (J. 
Linthicum,  in  litt.  1996).  In  northern 
interior  California,  where  104  of  the  186 
sites  knowTi  to  be  active  at  least  once 
since  1975  (1975-1993),  eggshells 
averaged  15.6  percent  thinner  than  pre- 
DDT  era  shells  (J.  Linthiciun.  in  litt. 
1996).  Eggshells  collected  on  the 
Channel  Islands  off  the  southern  coast 
of  California  in  1992-1995  averaged 
19.4  percent  thinner  than  those 
collected  in  California  prior  to  1947  (J. 
Linthicum,  in  litt.  1996).  In  montane 
Cahfomia,  the  average  has  been  15 
percent  thinner  than  normal,  and  in 
eggshells  from  the  southern  interior 
(coastal  mountains)  sites  the  average  has 
been  17.9  percent  thinner  than  normal 
(J.  Linthicum.  in  litt.  1996).  Urban  pairs 
experienced  eggshell  thinning  averaging 
8.7  percent  in  the  San  Francisco  area 
and  10.9  in  the  Los  Angeles/Orange 
County  area.  A  summary  of  633  clutch 
mean  measurements  representing  1,237 
samples  of  one  or  more  eggshells 
collected  between  1975  and  1995  from 
the  historical  range  of  the  American 
peregrine  falcon  in  California  averaged 
16.1  percent  thinning  (J.  Linthicum.  in 
litt.  1996).  However,  current 
reproduction  supports  an  expanding 
population  in  most  areas  despite  high 
organochlorine  residue  concentrations 
and  associated  eggshell  thinning  that 
still  occurs  in  some  areas  of  the  Pacific 
population. 
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Rocky  Mountain/Southwest 

The  American  Peregrine  Falcon  Rocky 
Mountain/Southwest  Population 
Recovery  Plan  (U.S.  Fish  and  Wildlife 
Service  1984)  established  three  recovery 
objectives  for  reclassification,  including 
(1)  increasing  the  Faico  peregrinus 
anatum  population  in  the  Rocky 
Mountain/ Southwest  region  to  a 
minimum  of  183  breeding  pairs  with  the 
following  distribution:  Arizona  (46), 
Colorado  (31),  Idaho  (17),  Montana  (20), 
Nebraska  (1),  New  Mexico  (23),  North 
Dakota  (1),  South  Dakota  (1),  Texas  (8). 
Utah  (21),  and  Wyoming  (14);  (2) 
sustaining  a  long-term  average 
production  of  1.25  yg/pr  without 
manipulation  by  1995;  and  (3)  observing 
eggshell  thickness  within  10  percent  of 
pre-DDT  eggshells  for  a  5-year  span. 
The  prairie  States  of  North  Daxota. 
South  Dakota,  Nebraska,  Kansas,  and 
Oklahoma  contain  little  peregrine  falcon 
habitat,  and  historical  data  are 
incomplete.  No  recovery  goals  for  a 
specific  number  of  peregrine  falcon 
pairs  were  set  for  Kansas  or  Oklahoma; 
peregrine  falcons  are  not  knowai  to  have 
nested  in  Oklahoma.  Currently, 
Nebraska  and  Kansas  each  have  one 
peregrine  falcon  pair  (Tordoff,  Martell, 
and  Redig  1997);  no  peregrine  falcon 
pairs  are  known  to  occur  in  North 
Dakota,  South  Dakota,  or  Oklahoma. 

The  Rocky  Mountain/Southwest 
population  of  the  American  peregrine 
falcon  has  made  a  profound  comeback 
since  the  late  1970's  when  surveys 
showed  no  occupied  nest  sites  in  Idaho, 
Montana,  or  Wyoming  and  few  pairs  in 
Colorado,  New  Mexico,  and  the 
Colorado  Plateau,  including  parts  of 
southern  Utah  and  Arizona  (Cade  1994). 
Surveys  conducted  from  1991  to  1997 
indicate  that  the  number  of  American 
peregrine  falcon  pairs  in  the  Rocky 
Mountain/Southwest  population  is 
steadily  increasing.  In  1991,  this 
population  supported  367  known  pairs; 
in  1997  the  number  of  pairs  increased 
to  575  (Greg  Beatty,  Arizona  Game  and 
Fish  Department,  in  litt.  1997).  Surveys 
conducted  from  1992  to  1997  showed 
that,  with  the  exception  of  Idaho,  North 
Dakota,  and  South  Dakota,  all  States 
within  the  Rocky  Mountain/Southwest 
population  have  met  their  specific 
recovery  goals  for  breeding  pairs. 

The  current  minimum  known  number 
of  peregrine  falcon  pairs  for  each  State 
include  Arizona  159,  Colorado  81,  Idaho 
15,  Montana  23,  Nebraska  1,  New 
Mexico  40,  North  Dakota  0,  South 
Dakota  0,  Texas  15.  Utah  154,  Wyoming 
40,  and  Kansas  1  (Jennifer  Fowler- 
Propst.  U.S.  Fish  and  Wildlife  Service, 
in  litt.  1996;  G.  Beatty,  in  litt.  1997; 
James  H.  Enderson,  Western  Peregrine 


Falcon  Recovery  Team,  pers.  comm. 
1997;  Frank  Howe,  Utah  Division  of 
Wildlife  Resources,  in  litt.  1997;  John 
Beals,  Idaho  Fish  and  Game,  pers. 
comm.  1997;  Bill  Heinrich,  The 
Peregrine  Fund,  pers.  comm.  1997; 
Mckinney  1994;  B.  R.  Mckinney,  pers. 
comm.  1997;  Dennis  Flath,  Montana 
Department  of  Fish  and  Parks,  in  litt. 
1977).  The  current  Rocky  Mountain/ 
Southwest  population  is  529,  which 
surpasses  the  recovery  objective  of  183 
by  346  pairs. 

Between  1989  and  1997  the  average 
productivity  in  Arizona  was  1.1  yg/pr 
(N=294)  (Ward  and  Siemens  1995; 
Duane  Shroufe,  Arizona  Game  and  Fish 
Dept.,  in  litt.  1996;  G.  Beatty,  in  litt. 
1997).  Although  recent  productivity 
averages  have  fallen  below  the  1.25  yg/ 
pr  recovery  goal,  Arizona  has  sustained 
a  24-year  average  of  1.4  yg/pr. 

In  1973,  1974,  and  1975,  productivity 
in  Colorado  was  0.2,  1.9,  and  0.7  yg/pr 
respectively,  reflecting  the  irregular  and 
generally  poor  productivity  typical  of 
the  1970's  (Piatt  and  Enderson  1988). 
From  1990  to  1997,  production  averaged 
1.5  yg/pr  (Gerry  Craig,  Colorado 
Division  of  Wildlife,  in  litt.  1995;  J.H. 
Enderson,  pers.  comm.  1997). 
Productivity  measured  in  Colorado  from 
1972  to  1997  ranged  from  0  to  2.5  yg/ 
pr,  with  an  average  of  1.5  yg/pr  (N=611) 
for  the  26-year  period  (G.  Craig,  in  litt. 
1995;  J.H.  Enderson,  pers.  comm.  1997). 
In  Idaho,  productivity  recorded  from 
1988  to  1997  ranged  from  0  to  2.5  yg/ 
pr,  with  an  average  of  1.7  yg/pr  for  this 
10-year  period  (N=103)  (Wayne 
Melquist,  Idaho  Fish  and  Game,  in  litt. 
1996;  J.  Beals,  pers.  comm.  1997).  In 
Montana,  productivity  between  1984 
and  1997  ranged  from  0.3  to  3.0  yg/pr, 
with  an  average  of  1.7  yg/pr  for  the  14- 
year  period  (N=119)  (D.  Flath,  pers. 
comm.  1997;  Duane  Shroufe,  Arizona 
Game  and  Fish  Department,  in  litt. 
1996).  In  Nebraska,  productivity 
between  1992  and  1997  for  a  single  pair 
ranged  from  0  to  3.0  yg/pr,  with  an 
average  of  1.0  yg/pr  for  the  6-year  period 
(N=6)  (L.  Kiff.  in  litt.  1997). 

New  Mexico  has  sustained  an  11-year 
(1986-1997)  average  productivity  of 
1.71  yg/pr  (N=246)  (Sartor  O.  Williams, 
New  Mexico  Dept.  of  Game  &  Fish,  in 
litt.  1997).  Productivity  in  1995,  1996, 
and  1997  was  1.3  (N=43),  1.5  (N=44), 
and  1.6  (N=40)  yg/pr,  respectively  (J. 
Fowler-Propst,  in  litt.  1997).  New 
Mexico  has  maintained  a  22-year 
average  productivity  of  1.6  yg/pr. 

In  Texas,  productivity  recoroed  from 
1975  to  1997  ranged  from  0  to  2.3  yg/ 
pr,  with  an  average  of  0.9  yg/pr  for  the 
23-year  period  (Mckinney  1994;  B. 
Mckinney.  pers.  comm.  1997).  Peregrine 
falcon  surveys  conducted  in  the  Big 


Bend  National  Park,  Texas,  between 
1986  and  1989  recorded  an  average 
productivity  of  1.08  yg/pr  (Moore  1989). 

In  Utah,  between  1985  and  1987. 
productivity  averaged  0.8  yg/pr.  From 
1991  to  1996,  productivity  ranged  from 
0.9  to  2.0  yg/pr,  with  an  average  of  1.3 
yg/pr  for  the  6-year  period  (Bunnell 
1994;  F.H.  Howe,  in  litt.  1997).  In 
Wyoming,  productivity  between  1984 
and  1997  ranged  from  0.9  to  3.0  yg/pr 
with  an  average  of  1.7  yg/pr  for  the  14- 
year  period  (Joe  White,  Wyoming  Game 
and  Fish  Department,  in  litt.  1995;  B.H. 
Heinrich,  pers.  comm.  1997).  In  Kansas, 
productivity  between  1993  and  1997 
ranged  from  0  to  3.0  yg/pr,  with  an 
average  of  1.0  yg/pr  for  the  4-year  period 
(L.  Kiff,  in  litt.  1997). 

With  the  exception  of  Texas, 
Nebraska,  and  Kansas,  the  long-term 
productivity  goal  of  1.25  yg/pr  for  the 
Rocky  Mountain/Southwest  region  has 
been  exceeded  by  all  States  with 
breeding  American  peregrine  falcons. 
Although  Texas  has  exceeded  its  goal 
for  number  of  pairs,  heavy  metal 
contamination,  particularly  mercury,  in 
aduhs  and  nestlings  may  be  depressing 
productivity  (Andrew  Sansom,  Texas 
Parks  and  Wildlife  Department,  in  litt. 
1995).  Residual  mercury  contamination 
from  mines  operated  along  the  Rio 
Grande  River  in  the  early  1900's  are  the 
suspected  source  of  this  contamination 
(B.  Mckinney,  pers.  comm.  1997). 
Nebraska  and  Kansas  have  had  only  one 
peregrine  falcon  pair  each  since  1992, 
and  breeding  has  been  sporadic  in  both 
States. 

The  average  productivity  for  the  nine 
States  supporting  breeding  populations 
is  1.4  yg/pr,  well  above  the  goal  of  1.25 
yg/pr  goal.  Even  though  Texas, 
Nebraska,  and  Kansas  have  not  yet  met 
the  productivity  goal,  productivity 
throughout  the  Rocky  Mountain/ 
Southwest  region  has  been  more  than 
sufficient  for  recruitment  to  exceed 
mortality,  so  dramatic  population 
growth  has  resulted. 

In  Arizona,  eggshells  collected 
between  1978  and  1983  averaged  14.2 
percent  thinner,  and  20  eggshell 
replicates  collected  from  1989  to  1994 
averaged  13  percent  thinner  than  pre- 
DDT  era  eggshells  (Ellis  et  al.  1989, 
Ward  and  Siemens  1995).  In  Colorado 
and  New  Mexico,  shells  from  260  eggs 
laid  between  1977  and  1985  averaged  12 
percent  thinner  than  pre-DDT  eggshells 
(Enderson  et  al.  1988).  In  another 
analysis  of  eggs  from  New  Mexico, 
eggshells  collected  in  1977  averaged  20 
percent  thinner  than  pre-DDT  eggshells, 
but  in  1985  averaged  only  14  percent 
thinner  (Ponton  et  al.  1988).  Eggshell 
thickness  measurements  for  Colorado 
from  1973  to  1997  included  a  maximum 


Federal  Register / Vol.  63,  No.  165 /Wednesday,  August  26,  1998/Proposed  Rules 


45453 


of  25.1  percent  thinner  and  a  minimum 
of  6.0  percent  thinner  than  pre-DDT 
eggshells,  with  an  average  thinning  of 
13.5  percent.  Only  in  Colorado  has  the 
objective  for  eggshell  thickness  been 
achieved,  hi  1990, 1991, 1992, 1993, 
and  1994  measurements  of  10.6,  11.7, 
8.6,  8.1,  and  6.0  percent  thinning, 
respectively,  the  average  of  the  annual 
means  was  9.0  percent  thinning  for  this 
period  (G.  Craig,  in  litt.  1995).  Although 
the  recovery  objective  was  not  met  in 
other  States  in  the  region,  there  is  a 
general  trend  toward  thicker  eggshells 
in  measurements  taken  since  the  mid- 
1970's  (L.  Kiff,  pers.  comm.  1995). 

In  smnmary,  the  first  recovery 
objective  in  the  Rocky  Mountain/ 
Southwest  Recovery  Plan  has  been  met; 
the  current  population  of  529  pairs 
exceeds  the  goal  of  183  pairs  by  346 
pairs.  These  pairs  are  distributed 
throughout  the  Rocky  Mountain/ 
Southwest  States.  By  the  mid-1980's  the 
practice  of  fostering  chicks  into  active 
nests  was  terminated;  therefore,  the 
long-term  average  productivity  this 
recovery  region  has  demonstrated  has 
been  accomplished  without  nest 
manipulation.  The  second  objective  of 
1.25  yg/pr  for  5  years  has  been  met  by 
all  Rocky  Mountain/Southwest  States 
that  have  breeding  American  peregrine 
falcons  except  Texas,  Nebraska,  and 
Keuisas.  The  ciurent  reproductive  level 
of  the  10  States  with  breeding 
populations  (including  Texas,  Nebraska, 
and  Kansas)  is  1.4  yg/pr,  exceeding  the 
second  objective.  Therefore,  the  Service 
considers  the  intent  of  this  objective 
met.  Based  on  the  degree  of  recovery 
achieved,  the  third  objective,  that 
average  eggshell  thickness  is  within  10 
percent  of  the  pre-DDT  era  average  for 
5  years,  appears  to  be  conservative.  The 
increase  in  niunbers  of  American 
peregrine  falcons  indicates  the 
subspecies  has  recovered  without  the 
necessity  of  reaching  this  specific 
recovery  objective. 

The  Rocky  Mountain/Southwest 
Recovery  Plan  did  not  identify  pesticide 
residue  levels  as  a  recovery  objective. 
However,  organochlorine  pesticide 
residues  in  American  peregrine  falcon 
eggs  measiu-ed  in  Colorado  and  New 
Mexico  between  1973  and  1979 
averaged  26  ppm  DDE,  but  the  average 
declined  to  15  ppm  by  1980-1983 
(Enderson  et  al.  1988).  The  average 
concentration  in  eggs  collected  in 
Colorado  from  1986  to  1989  was  11 
ppm;  however,  the  sample  included 
only  5  eggs  Qarman  ef  al.  1993). 

Eastern  United  States 

The  Peregrine  Falcon,  Eastern 
Population  Recovery  Plan,  first 
pubhshed  in  1979  (Eastern  Plan)  and 


revised  in  1985  and  1991  (U.S.  Fish  and 
Wildlife  Service  1991),  addressed  the 
recovery  of  the  peregrine  falcon  in  the 
Eastern  United  States,  which  was 
established  beginning  in  1974  and  1975 
by  releasing  captive-bred  peregrine 
falcons  of  mixed  genetic  heritage.  The 
recovery  plan  established  two  recovery 
objectives  including  (1)  a  minimum  of 
20-25  nesting  pairs  in  each  of  5 
recovery  units  to  be  established  and 
sustained  for  a  minimum  of  3  years,  and 

(2)  an  overall  minimum  of  175-200 
pairs  demonstrating  successful, 
sustained  nesting.  The  five  recovery 
units  are  (1)  Mid-Atlantic  Coast,  (2) 
Northern  New  York  and  New  England, 

(3)  Southern  Appalachians,  (4)  Great 
Lakes,  and  (5)  Southern  New  England/ 
Central  Appalachians. 

The  first  recovery  objective  has  been 
substantially  achieved,  with  3  of  the  5 
recovery  units  (Mid-Atlantic  Coast, 
Northern  New  York  and  New  England, 
and  Great  Lakes)  surpassing  20-25 
nesting  pairs  of  peregrine  falcons  for  3 
years.  The  Mid- Atlantic  Coast  unit  had 
58  pairs  fledging  76  young  in  1997  and 
averaged  60  pairs  and  90  fledglings 
annually  from  1995  to  1997.  The 
Northern  New  York  and  New  England 
unit  had  49  pairs  fledging  65  young  in 
1997  and  averaged  43  pairs  and  59 
fledglings  annually  from  1995  to  1997 
(Mike  Amaral,  U.S.  Fish  and  Wildlife 
Service,  in  litt.  1997).  The  Great  Lakes 
unit  had  42  pairs  fledging  78  young  in 
1997  and  averaged  36  pairs  and  63 
fledgUngs  from  1995  to  1997  (L.  Kiff,  in 
litt.  1997).  The  Southern  Appalachians 
unit  had  11  pairs  fledging  23  young  in 
1997,  and  the  Southern  New  England 
and  Central  Appalachians  unit  had  14 
pairs  fledging  20  young  in  1997  (L.  Kiff, 
in  litt.  1997;  David  Flemming,  U.S.  Fish 
aind  Wildhfe  Service,  in  litt.  1997).  In 
1997,  there  was  a  total  of  174  pairs 
counted  in  the  5  Eastern  State  recovery 
units,  almost  the  minimum  recovery 
level  of  the  Eastern  Plan.  The  recovery 
goal,  however,  may  already  have  been 
exceeded  because  up  to  10  percent  of 
territorial  pairs  in  any  given  year  escape 
detection  and  are  not  coimted  (Cade  et 
al.  1988a).  Importantly,  the  number  of 
territorial  pairs  recorded  in  the  eastern 
peregrine  falcon  recovery  area  has 
increased  an  average  of  10  per  cent 
annually  for  the  past  5  years  (1992- 
1997).  Equally  important  is  that  the 
productivity  of  these  pairs  during  the 
same  5-year  period  has  averaged  1.5 
fledged  young  per  territorial  pair. 

As  of  1997,  tnere  were  at  least  31 
peregrine  pairs  in  6  Midwestern  States 
nesting  outside  the  recovery  area 
delineated  for  those  States  in  the  1991 
recovery  plan — the  birds  are  nesting 
successfully  in  a  greater  area  than 


believed  likely  in  1991.  Peregrine 
falcons  now  found  in  Midwestern  States 
are  the  result  of  captive-reared  and 
released  birds  and  others  that  probably 
came  from  the  peregrine  falcons 
released  in  the  eastern  States.  Although 
there  appears  to  be  a  zone  of  no  nesting 
in  the  northeastern  Great  Plains  that 
separates  the  western  native  American 
peregrine  falcons  from  the  introduced 
eastern  peregrine  falcons  (C.  Kjos,  pers. 
comm.  1997).  the  genetic  origins  of  the 
midwestem  peregrine  falcons  are 
unknoMoi.  and  the  potential  for 
interchange  of  individuals  between  the 
two  areas  cannot  be  dismissed.  There 
are  now  more  than  200  pairs  of 
peregrine  falcons  in  the  Midwestem  and 
Eastern  States  where  peregrine  falcons 
had  tjeen  extirpated. 

Mexico 

None  of  the  existing  recoverv*  plans 
written  for  peregrine  falcons  in  North 
America  established  recover\'  criteria  for 
birds  that  nest  in  Mexico.  There  is  very 
little  historical  or  recent  information  on 
peregrine  falcons  in  Mexico  for 
accurately  assessing  their  current  status 
in  Mexico. 

Porter  et  al.  (1988)  reported  42  known 
nesting  territories  on  the  western  side  of 
the  Baja  California  Peninsula.  From 
1966  through  1971,  only  three  pairs 
occurred  in  this  region  and  none  were 
found  in  1976  (Porter  ef  al.  1988). 
indicating  a  substantial  decline  had 
occurred  by  the  mid-1970's.  Most  of 
these  territories  apparently  have  not 
been  checked  since  that  time,  but  seven 
pairs  were  located  in  1985-1992  in 
areas  not  occupied  in  the  years  just 
before  (Massey  and  Palacios  1994). 

In  1993,  three  active  American 
peregrine  falcon  nests  were  discovered 
in  Ojo  de  Liebre  (Scammon's)  Lagoon  on 
the  western  side  of  the  Baja  California 
Peninsula  in  an  ai-ea  without  historical 
nesting  records  (Castellanos  et  al.  1994). 
The  central  west  coast  of  the  Baja 
Cahfomia  Peninsula  was  an  important 
breeding  area  with  an  historical 
population  of  about  1 3  pairs  (Banks 
1969).  Between  1980  and  1994. 
Castellanos  et  al.  (1997)  conducted 
breeding  surveys  of  American  peregrine 
falcons  in  this  area  of  the  coast  and 
found  10  nesting  pairs.  Castellanos  et  al. 
(1997)  studied  the  reproductive  success 
of  three  pairs  in  1993  and  five  pairs  in 
1994  located  at  Ojo  de  Liebre  and  San 
Ignacio  Lagoons.  An  average  of  three 

eggs,  1.8  nestlings,  and  1.6  fledglings 

were  produced  per  nest.  This 
productivity  appears  to  be  within  the 
range  of  normal  productivity  for  healthy 
populations  (Cade  ef  al.  1988b).  These 
observations  suggest  some  recent 
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recovery  on  the  west  coast  of  the  Baja 
California  Peninsula. 

On  the  western  (Gulf  of  California) 
side  of  mainland  Mexico,  Porter  et  al. 
(1988)  reported  23  historical  nest  sites. 
A  number  of  new  nest  sites  were  found 
in  this  area  in  1966-1984,  increasing  the 
number  of  known  nest  sites  to  51. 
Territory  occupancy  averaged  about  82 
percent  in  1967-1971  and  77  percent  in 
1971-1975,  indicating  that  territory 
occupancy  in  that  area  never  declined 
as  significantly  as  on  the  west  side  of 
the  Baja  California  Peninsula.  Porter  and 
Jenkins  (1988)  believed  that  the  number 
of  occupied  territories  in  the  Gulf  area 
increased  after  1967  following  a 
reduction  in  DDE  residues  in  prey. 
Between  1989  and  1997,  Robert 
Mesta,  U.S.  Fish  and  Wildlife  Service, 
[in  litt.  1997)  found  three  pairs  of 
American  peregrine  falcons,  one  pair  on 
the  Rio  Aros  and  two  on  the  Rio  Yaqui, 
Sonora.  Hunt  et  al.  (1988)  found  14 
occupied  American  peregrine  falcon 
nesting  territories  in  the  highlands  of 
northeast  Mexico  in  1982.  In  this  area 
and  adjacent  West  Texas,  territory 
occupancy  averaged  about  70  percent 
during  1973-1985. 

Most  of  what  is  knovm  about 
productivity  and  pesticide  residues  in 
Mexico  comes  from  the  western 
mainland  near  the  Gulf  of  California. 
Porter  et  al.  (1988)  found  that 
productivity  along  the  Gulf  of  California 
in  1965-1984  was  "somewhat  less  than 
normal,"  and  5  addled  eggs  collected  in 
1976-1984  averaged  12.8  ppm  DDE  with 
a  range  of  2.4  "25.0  ppm  (Porter  and 
Jenkins  1988).  DDE  residues  in  prey  in 
the  Gulf  area  declined  from  the  1960's 
to  the  1980's,  and  this  decline  correlated 
with  increases  in  productivity  and  the 
number  of  breeding  pairs  (Porter  and 
Jenkins  1988).  Some  prey,  however,  still 
contained  high  pesticide  residues,  and 
reproduction  appeared  to  be  affected  by 
organochlorine  at  3  of  15  nests 
examined  (Porter  and  Jenkins  1988). 

Hunt  et  al.  (1988)  found  that  only  5 
of  14  pairs  produced  young  in  northeast 
Mexico  in  1982.  Hunt  et  al.  (1988) 
reported  significant  DDE  residues  in 
peregrine  falcon  prey  species  in  western 
Texas  in  the  mid  1980's,  but  prey 
species  in  Mexico  were  not  sampled. 

In  summary,  there  has  been  little 
research  on  the  distribution,  numbers, 
and  status  of  American  peregrine 
falcons  in  Mexico,  and  most  research 
took  place  in  the  Baja  California 
Peninsula  and  the  Gulf  of  California 
regions.  Numbers  on  the  west  coast  of 
the  Baja  CaUfornia  Peninsula  dechned 
significantly  (Porter  et  al.  1988).  but 
observations  suggest  that  numbers  may 
have  increased  in  recent  years  (Massey 
and  Palacios  1994,  Castellanos  et  al. 


1994,  Castellanos  et  al.  1997).  In  the 
Gulf  of  California  area,  territory 
occupancy  never  was  known  to  drop 
below  77  percent  (Porter  et  al.  1988).  but 
it  increased  in  the  1970's  and  1980's 
(Porter  and  Jenkins  1988).  An  unknovm 
number  of  pairs  inhabit  the  Chihauhuan 
Desert  and  the  Sierra  Madre  Occidental 
in  the  interior  of  Mexico. 

No  information  on  population  trends 
for  American  peregrine  falcons  in 
Mexico  is  available;  however,  the  status 
of  the  Mexican  population  may  be 
similar  to  that  of  the  population 
occupying  similar  habitat  in  nearby 
Arizona  (G.  Hunt.  pers.  comm.  1997). 
Exposure  to  organochlorine-based 
pesticides  continues  to  be  a  threat  to 
Mexican-nesting  populations.  In  1997. 
as  part  of  the  North  American  Free 
Trade  Agreement  (NAFTA),  the 
Commission  for  Environmental 
Cooperation  (CEC)  established  a  North 
American  Regional  Action  Plan 
(NARAP)  on  DDT.  which  proposes  a 
phased  reduction,  resulting  in  the 
eventual  elimination  of  DDT  used  for 
malaria  control  in  Mexico.  Specific 
goals  of  the  NARAP  are  to  (1)  redUce  the 
use  of  DDT  for  malaria  control  in 
Mexico  by  80  percent  in  5  years 
(beginning  in  1997);  (2)  eliminate  the 
illegal  use  of  DDT  in  agriculture  in 
Mexico;  (3)  develop  a  cooperative 
approach  to  minimize  movement  of 
malaria-infected  mosquitos  across 
borders  and  reduce  the  illegal 
importation  of  DDT;  and  (4)  advance 
global  controls  on  DDT  production, 
export  and  use. 

Eliminating  protection  for  peregrine 
falcons  under  the  Act  is  unlikely  to 
increase  the  risk  to  American  peregrine 
falcons  nesting  in  Mexico.  Adverse 
effects  of  organochlorine  pesticides  in 
the  environment  remains  an 
international  concern,  not  only  for 
peregrine  falcons  nesting  in  Mexico,  but 
for  peregrine  falcons  wintering  in  or 
migrating  through  Latin  America.  By 
undertaking  the  steps  proposed  in  the 
NARAP,  the  United  States,  Canada,  and 
Mexico  are  committing  to  ongoing 
cooperative  activities  and  yearly 
reporting  on  progress  made  on  these 
initiatives  and  objectives.  Annual 
reports  will  be  submitted  to  the  North 
American  Working  Group  for  the  Sound 
Management  of  Chemicals,  and 
subsequently  disseminated  to  the 
Council  of  the  Commission  for 
Environmental  Cooperation  and  the 
public. 

Summary  of  Peregrine  Falcon  Recovery 

Five  regional  peregrine  falcon 
recovery  plans,  four  for  American 
peregrine  falcons  in  Canada  and  the 
Western  United  States  and  one  for  the 


Eastern  United  States  introduced 
peregrine  falcon  population,  were 
MTitten  to  guide  recovery  efforts  and 
establish  criteria  to  be  used  in 
measuring  recovery.  These  recovery 
plans  included  objectives  using 
population  size  and  reproductive 
performance  to  measure  recovery.  Only 
two  of  the  recovery  plans  included 
specific  objectives  that  applied  to 
pesticide  residues  in  eggs  and  eggshell 
thinning.  The  combined  population  size 
goal  for  the  4  American  peregrine  falcon 
recovery  plans  is  456  pairs.  Currently,  a 
minimum  of  1.388  pairs  occupy  the 
range  of  the  American  peregrine  falcon 
in  Alaska.  Canada,  and  the  Western 
United  States,  174  peregrine  falcon  pairs 
are  found  in  the  5  recovery  units 
included  in  the  Eastern  Plan,  and  an 
additional  31  peregrine  falcon  pairs 
occur  in  Midwestern  States  in  areas  not 
included  in  the  Eastern  Plan  recovery 
units. 

Other  objectives,  including  those  for 
pesticide  residues  in  eggs  and  the 
degree  to  which  eggshells  are  thinner 
than  pre-pesticide  era  eggshells,  vary 
among  the  plans.  In  the  case  of  eggshell 
thinning,  current  measurements 
obtained  in  some  areas  fall  short  of 
recovery  objectives.  Eggshell  thinning 
was  originally  suggested  by  recovery 
teams  as  an  indicator  of  whether 
organochlorine  contamination  was 
preventing  species  recovery.  Despite  the 
failure  of  populations  in  localized  areas 
to  meet  recovery  objectives,  overall, 
populations  of  American  peregrine 
falcons  have  increased  considerably. 
This  increase  continues  to  occiu-  even 
after  reintroduction  efforts  have  been 
curtailed.  The  consistent  and 
geographically  widespread  trends  in 
increasing  population  size  demonstrate 
that  current  levels  of  reproductive 
failure,  pesticide  residues,  and  eggshell 
thinning  still  affecting  American 
peregrine  falcons  in  some  areas  have  not 
prevented  recovery  of  the  subspecies  in 
most  of  North  America.  Exposure  to 
environmental  contaminants  remains  a 
concern  that  must  continue  to  be 
addressed  internationally  in  order  to 
protect  nesting,  migrating,  and 
wintering  populations  of  /American 
peregrine  falcons  outside  the  United 
States. 

Summary  of  Issues  and 
Recommendations 

In  the  Advanced  Notice  of  a  Proposal 
to  Remove  the  American  Peregrine 
Falcon  from  the  List  of  Endangered  and 
Threatened  Wildlife  (60  FR  34406,  June 
30,  1995),  the  Service  requested  that  all 
interested  parties  provide  data  and 
comments  on  the  status  and  possible 
proposal  to  delist  the  American 
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peregrine  falcon.  The  Service  provided 
the  governments  of  Canada  and  Mexico 
with  the  Advanced  Notice.  Canada 
responded  and  provided  data  but  gave 
no  position  on  the  proposal,  and  Mexico 
did  not  respond.  The  Service  received  a 
total  of  171  comment  letters  from  43 
States  and  Canada,  which  included  12 
Federal  resource  and  32  State  resource 
agencies,  41  falconry  associations  or 
falconers,  13  conservation 
organizations,  and  45  private 
individuals.  Of  the  responses  received, 
92  supported  the  proposal  to  delist,  46 
opposed  the  proposal,  13  supported 
downlisting,  and  20  expressed  no 
opinion.  These  comments  and  responses 
are  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  (see  "Addresses").  Those 
responses  objecting  to  the  Service's 
proposal  contained  several  concerns, 
presented  below  with  the  Service's 
response. 

Issue  1:  The  data  do  not  support 
delisting  the  American  peregrine  falcon 
throughout  its  range  in  the  continental 
United  States.  There  should  be  a 
combination  of  downlisting,  delisting, 
and  no  change  in  status  for  individual 
recovery  £u«as  based  on  the  degree  of 
attairunent  of  recovery  plan  objectives 
regarding  not  only  numbers  of  peregrine 
falcons,  but  also  productivity  and 
eggshell  thinning  goals.  The  Service 
should  consider  downlisting  the 
American  peregrine  falcon  to  threatened 
rather  than  delisting. 

Service  Response:  Data  for  1996-1997, 
which  were  not  available  at  the  time  of 
the  advanced  delisting  notice,  have  been 
included  in  this  proposed  rule.  These 
more  recent  data  show  improvements  in 
numbers  of  breeding  pairs  of  peregrine 
falcons  and  productivity  since  1994 
(Refer  to  Table  1,  "Recovery  Status," 
and  "Summary  of  American  Peregrine 
Falcon  Recovery"),  and  demonstrate 
that  goals  set  for  numbers  and 
productivity  by  the  four  American 
peregrine  falcon  recovery  plans  have 
been  met  or  exceeded.  The  combined 
population  size  goal  for  the  4  American 
peregrine  falcon  recovery  plans  is  456 
pairs.  Currently,  a  minimum  of  1,388 
known  pairs  occupy  sites  in  Alaska, 
Canada,  and  the  Western  United  States. 
A  number  of  additional  pairs  have 
probably  been  undetected. 

Only  the  Alaska  recovery  plan  set  a 
goal  for  DDT  levels,  and  only  two 
recovery  plans  (Alaska  and  Rocky 
Mountain/ Southwest)  specified 
objectives  for  eggshell  thinning.  The 
Alaska  Plan  set  a  delisting  goal  of  less 
than  5  ppm  DDT  and  less  than  10 
percent  eggshell  thinning.  Recent  data 
for  American  peregrine  falcon  eggs 
indicate  DDT  levels  at  less  than  3.5 


ppm,  exceeding  that  goal,  and  eggshell 
thinning  is  at  12.5  percent. 
Measurements  for  eggshell  thinning 
have  not  been  consistently  taken  in  the 
Rocky  Mountain/Southwest  States. 
Colorado  has  met  the  recovery  plan 
eggshell  thinning  goal  of  less  than  10 
percent;  the  average  of  the  annual 
means  for  1990-1994  was  9.0  percent. 
Data  for  other  States  show  a  general 
trend  toward  thicker  eggshells  since  the 
mid-1970's  (refer  to  "Rocky  Mountain/ 
Southwest"  under  "Recovery  Status"). 
Overall  productivity  goals  were  met  or 
exceeded  in  the  four  American 
peregrine  falcon  recovery  plans  using 
productivity  as  a  recovery  criterion. 

Three  of  five  peregrine  falcon 
recovery  units  in  the  Eastern  United 
States  have  met  recovery  goals,  and  174 
pairs  documented  in  1997  indicate  the 
overall  recovery  goal  of  175-200  pairs 
has  probably  been  met  when 
considering  that  up  to  10  percent  of 
territorial  pairs  in  any  given  year  escape 
detection  (Cade  et  al.  1988a).  In 
addition,  another  31  pairs  are  nesting  in 
areas  of  the  Midwest  outside  the 
recovery  units  specified  in  the  eastern 
plan  but  nevertheless  contribute  to 
overall  restoration  goals. 

The  Service  believes  that  the  species 
has  essentially  achieved  the  goals 
established  for  recovery  and,  in  many 
areas,  has  exceeded  the  goals.  The 
Service  believes  the  available 
information  supports  full  delisting  of 
the  species  throughout  its  range, 
adthough  some  recovery  plan  areas  are 
experiencing  slower  recovery  due  to 
fluxes  in  productivity  or  residual  DDT/ 
DDE  impacts.  The  trends  in 
productivity,  however,  as  well  as  DDT/ 
DDE  reduction,  clearly  indicate 
continued  population  increases.  The 
Service  believes  that,  when  viewed  on 
a  reinge-wide  or  even  region-wide  basis, 
the  species  clearly  is  not  in  danger  of 
extinction  throughout  a  significant 
portion  of  its  range  and  warrants  full 
delisting. 

Issue  2:  American  peregrine  falcons 
should  not  be  delisted  because  they 
have  not  been  restored  throughout  the 
historical  range. 

Service  Response:  Restoration  of  the 
American  peregrine  falcon  throughout 
the  historical  range  was  not  a  goal  of 
any  of  the  recovery  plans  written  for 
this  subspecies  and  is  not  required  for 
recovery.  Generally,  the  goal  of  a 
recovery  program  is  to  restore  the 
species  to  a  point  at  which  protection 
under  the  Act  is  no  longer  required.  To 
be  recovered,  a  species  must  not  be 
endangered  with  extinction,  or  be  likely 
to  become  endangered  v«thin  the 
foreseeable  future.  As  a  species  recovers 
in  numbers  and  populations  expand, 


more  of  the  historical  range  can  be 
reoccupied  where  appropriate  habitat 
remains.  In  the  case  of  the  peregrine 
falcon,  a  significant  amount  of 
unoccupied  but  suitable  habitat 
remains,  so  continued  expansion  is 
expected. 

Issue  3:  There  are  gaps  in  the 
scientific  knowledge  about  American 
peregrine  biology.  A  population 
viability  analysis  has  not  been  done; 
genetic  diversity,  viable  population  size, 
knowledge  of  population  dynamics,  and 
long-term  stability  of  populations  have 
not  been  determined. 

Service  Response:  A  complete 
understanding  of  the  biology  of  a 
species  is  not  required  to  determine  a 
species'  conservation  status  under  the 
Act.  Population  viability  analyses  are 
important  tools  for  attempting  to 
quantify  threats  to  a  species, 
particularly  those  facing  loss  and 
fragmentation  of  habitat,  and  the 
consequences  of  conservation  actions, 
as  well  as  aiding  in  identifying  critical 
factors  for  study,  management,  and 
monitoring.  These  analyses  are  not 
essential,  however,  to  determine  when  a 
species  has  achieved  recovery, 
particularly  in  the  case  of  the  American 
peregrine  falcon.  It  is  evident  that 
recovery  of  this  subspecies  has  been 
largely  achieved  by  eliminating  the  use 
of  DDT  and  by  successful  management 
activities,  including  the  reintroduction 
of  captive-bred  American  peregrine 
falcons.  Recovery  goals  established  for 
the  species  have  been  met  or  exceeded, 
with  few  exceptions. 

Issue  4:  Organ ochlorine  pesticides 
still  persist  within  the  breeding  range  of 
the  American  peregrine  falcon  and 
continue  to  depress  natural 
productivity. 

Service  Response:  Continued 
exposure  to  organochlorines  in  areas 
outside  the  U.S.  remains  a  concern  that 
must  be  addressed  internationally.  The 
North  American  Regional  Action  Plan 
on  DDT,  an  ongoing  effort  under  the 
North  American  Working  Group  for  the 
Sound  Management  of  Chemicals,  has 
specific  goals  to  reduce  and  eliminate 
the  use  of  DDT  and  advance  global 
controls  on  DDT  production,  export  and 
use.  Monitoring  organochlorine 
exposure  and  productivity  of  American 
peregrine  falcon  populations  breeding 
and  nesting  in  Mexico  and  Latin 
America  could  potentially  be  funded 
and  part  of  post-delisting  monitoring  for 
this  subspecies.  American  peregrine 
falcons  have  increased  throughout  their 
historical  range  in  the  U.S.  despite  the 
continued  presence  of  organochlorine 
residues  in  certain  populations  (e.g., 
coastal  California).  American  peregrine 
falcon  populations  have  met  or 
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exceeded  recovery  goals  in  the  four 
recovery  plans  (Table  1),  and  the 
Service  believes  removing  the 
endangered  status  of  this  subspecies  is 
appropriate.  Bioaccumulation  of 
organochlorine  residues  will  be 
monitored  in  the  United  States  during 
the  minimum  5-year  post-delisting 
monitoring  period.  Refer  to  "Summary' 
of  Factors  Affecting  the  Species.  E. 
Other  natural  or  manmade  factors 
affecting  its  continued  existence"  for  an 
in-depth  discussion.  See  also  Service 
response  to  issue  9. 

Issue  5:  The  continued  unrestricted 
use  of  organochlorine  pesticides  in 
Latin  America  places  the  American 
peregrine  falcon  at  risk  of  contamination 
while  on  migration  and  on  its  wintering 
grounds. 

Service  Response:  Comparisons  of 
blood  samples  collected  during  fall  and 
spring  migration  indicate  that,  although 
migrant  peregrine  falcons  accumulate 
pesticides  while  wintering  in  Latin 
America,  DDE  residues  in  the  blood 
taken  from  female  peregrine  falcons 
captured  during  spring  migration  at 
Padre  Island,  Texas  decreased  between 
1978  and  1994  below  levels  that  would 
affect  reproduction  (Henny  et  al.  1996). 
Despite  the  continued  use  of 
organochlorines  in  Latin  America,  the 
American  peregrine  falcon  has 
recovered  over  most  of  its  historic  range, 
and  Arctic  peregrine  falcons,  which  also 
winter  in  Latin  America,  have  been 
dehsted.  Refer  to  "Summary  of  Factors 
Affecting  the  Species,  E.  Other  natural 
or  manmade  factors  affecting  its 
continued  existence"  for  an  in-depth 
discussion.  The  North  American 
Working  Group  for  the  Sound 
Management  of  Chemicals  promotes  a 
regional  perspective  that  encourages  the 
active  involvement  of  Central  and  South 
American  countries  in  the 
implementation  of  the  North  American 
Regional  Action  Plan  (NARAP)  on  DDT, 
and  is  facilitating  international 
cooperation  on  combating  malaria  in 
these  regions  without  the  continued  use 
of  organochlorine  pesticides. 

Issue  6:  The  take  of  American 
peregrine  falcons  for  falconry  after  its 
delisting  will  create  an  additional  threat 
to  the  subspecies. 

Service  Response:  Delisting  the 
American  peregrine  falcon  will  not 
affect  the  protection  given  to  all 
migratory  bird  species,  including  the 
peregrine  falcon,  under  the  Migratory 
Bird  Treaty  Act.  The  regulations  issued 
pursuant  to  the  Migratory  Bird  Treaty 
Act  allow  for  issuance  of  permits  to  take 
raptors  for  falconry  provided  the  taking 
wall  not  threaten  wildlife  populations 
(50  CFR  21.28  and  13.21(b)).  The 
Service  vydll  establish  biological  criteria 


for  the  issuance  of  permits  for  take  of 
peregrine  falcons  for  falconry  to  ensure 
the  taking  does  not  negatively  impact 
wild  populations,  particularly  those  in 
need  of  further  recovery.  These  criteria 
will  pertain  to  all  wild  North  American 
peregrine  falcons  and  will  apply  to  all 
current  cmd  future  falconry  and  raptor 
propagation  permit  holders.  Until  such 
time  as  these  criteria  are  in  place,  take 
for  falcoiuy  and  raptor  propagation 
purposes  under  the  Migratory  Bird 
Treaty  Act  will  not  be  authorized.  The 
Service  expects  to  finalize  the  criteria 
before  it  issues  a  final  decision  on  this 
delisting  proposal.  The  effects  of  take 
for  falconry  will  be  assessed  during  the 
minimum  5-year  post-delisting 
monitoring  period  following  delisting. 
Refer  to  "Summary  of  Factors  Affecting 
the  Species"  (paragraph  D)  and  "Effects 
of  this  Rule"  for  further  information. 

Issue  7:  The  Service  cannot  consider 
delisting  the  American  peregrine  falcon 
until  all  recovery  goals  in  the  four 
existing  recovery  plans  for  this 
subspecies  have  been  met  or  exceeded. 

Service  Response:  Section  4(f)  of  the 
Act  directs  the  Service  to  develop  and 
implement  recovery  plans  for  species  of 
animals  or  plants  listed  as  endangered 
or  threatened.  Recovery  is  the  process 
by  which  the  decline  of  an  endangered 
or  threatened  species  is  arrested  or 
reversed  and  threats  to  its  survival  are 
neutralized  so  that  long-term  survival  in 
nature  can  be  ensured.  The  goal  of  this 
process  is  the  maintenance  of  secure, 
self-sustaining  wild  populations  of 
species  with  the  minimum  investment 
of  resources.  One  of  the  main  piuposes 
of  the  recovery  plan  is  to  enumerate 
goals  (guidelines)  that  will  help  the 
Service  to  determine  when  recovery  for 
a  particular  species  has  been  achieved. 
The  Act  does  not  require  that  all  of  the 
specific  recovery  goals  for  a  listed 
species  must  be  met  or  exceeded  before 
it  can  be  delisted. 

The  Service  determines  whether 
recovery  has  been  achieved  based  on  a 
species'  performance  relative  to  the 
goals  set  in  its  recovery  plan  and  the 
best  available  scientific  information.  A 
species  is  recovered  when  it  is  no  longer 
endangered  with  extinction  (i.e., 
endangered),  or  likely  to  become 
endangered  within  the  foreseeable 
future  throughout  all  or  a  significant 
portion  of  its  range  (i.e.,  threatened). 
The  peregrine  falcon  meets  these 
requirements  for  removal  from  the  List 
of  Endangered  and  Threatened  Wildlife. 

The  American  peregrine  falcon  has 
either  met,  exceeded,  or  is  very  close  to 
meeting  the  recovery  goals  set  for  this 
subspecies  throughout  its  range,  and  the 
specific  goals  not  met  are  not  factors 
preventing  recovery.  The  Service 


considers  that  the  intent  of  all  the 
objectives  have  been  met  and  that  the 
recovery  of  the  species  justifies  a 
proposal  to  delist. 

Issue  8:  The  eastern  peregrine  falcon 
population  has  not  met  the  recovery 
goals  set  for  it  in  the  Eastern  Recovery 
Plan  and,  therefore,  should  not  be 
delisted. 

Service  Response:  Current  data, 
through  1997,  on  the  status  of  the 
eastern  peregrine  falcon  population 
indicate  that  the  intent  of  the  recovery 
goals  set  for  this  population  have  been 
met.  The  recovery  plan  established  two 
recovery  objectives  including  (1)  a 
minimum  of  20-25  nesting  pairs  in  each 
of  five  recovery  units  to  be  established 
and  sustained  for  a  minimum  of  3  years, 
and  (2)  an  overall  minimum  of  175-200 
pairs  demonstrating  successful, 
sustained  nesting.  Three  of  the  five 
recovery  units  (Mid-Atlantic  Coast, 
Northern  New  York  and  New  England, 
and  Great  Lakes)  have  surpassed  the 
nesting  pair  goal  for  3  years.  The 
Southern  Appalachians  and  Southern 
New  England/Central  Appalachians 
units  may  not  yet  have  achieved  the 
recommended  number  of  breeding  pair 
goals  established  for  those  areas. 
However,  the  overall  minimum  of  175- 
200  successful  pairs  in  the  eastern 
region  has  been  largely  achieved,  and 
over  the  past  5  years  (1992-1997),  the 
number  of  territorial  pairs  has  increased 
an  average  of  10  per  cent  annually. 
There  are  now  more  than  200  pairs  of 
peregrine  falcons  in  the  midwestem  and 
eastern  States  where  falcons  had  been 
extirpated,  and  pairs  are  successfully 
nesting  throughout  a  greater  range  that 
anticipated  in  1991.  The  Service 
believes  the  intent  of  the  recovery 
objectives  have  been  satisfied  and  that 
recovery  of  the  peregrine  in  the  eastern 
United  States  is  sufficiently  established. 
Refer  to  "Recovery  Status"  for 
additional  discussion  on  this  subject. 

Issue  9:  The  status  of  the  American 
peregrine  falcon  in  Mexico  has  not  been 
adequately  addressed. 

Service  Response:  While  population 
status  and  trends  for  falcons  nesting  in 
Sonora  and  the  highlands  of  Central 
Mexico  is  not  known,  American 
peregrine  falcon  populations  in  the 
United  States  and  Canada,  including 
those  migrating  fi-om  Latin  America  to 
nest,  have  met  or  exceeded  the  criteria 
for  delisting.  Removing  protection  for 
the  species  under  United  States 
domestic  law  is  not  anticipated  to  either 
benefit  or  harm  American  peregrine 
falcons  in  Mexico.  Environmental 
exposure  to  organochlorine  pesticides 
continues  to  be  a  concern  for  resident 
nesting  American  peregrine  falcons  in 
Sonora  and  the  highlands  of  Central 
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Mexico,  because  it  is  likely  that 
productivity  in  these  local  populations 
is  being  adversely  affected.  Delisting 
does  not  eliminate  the  need  for 
continued  international  efforts  regarding 
contaminants  monitoring  in  Mexico. 
Current  DDT  production  is  restricted  to 
one  facility  in  Mexico,  which  supplies 
DDT  for  authorized  government  use  in 
malaria  vector  control.  DDT  is  registered 
only  for  use  in  government-sponsored 
public  health  campaigns,  and  continues 
to  be  an  important  tool  in  the  fight 
against  malaria  transmission,  although 
new,  less  environmentally  harmful 
measures  are  being  investigated-  Sixty 
percent  of  Mexico's  territory,  from  sea 
level  to  1,800  meters  above  sea  level, 
presents  favorable  conditions  for 
malaria  transmission.  This  includes  the 
Pacific  coast,  the  Gulf  of  Mexico  slopes, 
the  Yucatan  peninsula  and  interior 
basins  of  the  high  plateau.  In  some 
cases,  targeted  malaria  control  areas 
may  overlap  with  nesting  American 
peregrine  falcons.  Refer  to  "Mexico" 
under  "Recovery  Status"  for  additional 
discussion  on  this  subject. 

Issue  lO.Post-declassification 
monitoring  for  5  years  is  essential. 

Service  Response:  The  Service  agrees. 
The  Endangered  Species  Act  requires 
the  Secretary  to  implement  a  system  in 
cooperation  with  the  States  to  monitor 
effectively  for  not  less  than  5  years  the 
status  of  all  species  which  have 
recovered  to  the  point  that  protection  of 
the  Act  is  no  longer  required  (section 
4(g)).  If  it  becomes  evident  during  the 
course  of  the  post-delisting  monitoring 
that  the  species  again  required 
protection  of  the  Act,  it  would  be 
relisted.  Refer  to  "Monitoring"  under 
"Future  Conservation  Measures"  for  the 
proposed  development  of  a  post- 
delisting  monitoring  program  for  the 
peregrine  falcon,  and  the  conditions 
under  which  this  subspecies  might  be 
rehsted. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  and  regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act,  set  forth  the 
procedures  for  listing,  reclassifying,  and 
delisting  species  on  the  Federal  lists.  A 
species  may  be  Usted  if  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1)  of  the  Act  threatens  the 
continued  existence  of  the  species.  A 
species  may  be  delisted,  according  to  50 
CFR  424.11(d),  if  the  best  scientific  and 
commercial  data  available  substantiate 
that  the  species  is  neither  endangered  or 
threatened  because  of  (1)  extinction,  (2) 
recovery,  or  (3)  because  the  original  data 


for  classification  of  the  species  were  in 
error. 

After  a  thorough  review  of  all 
available  information,  the  Service  has 
determined  a  substantial  peregrine 
falcon  recovery  has  taken  place  since 
the  early  1980's.  The  Service  determines 
that  none  of  the  five  factors  addressed 
in  section  4(a)(1)  of  the  Act,  and 
discussed  below,  is  currently  affecting 
the  species,  including  the  American 
peregrine  falcon  subspecies  and 
introduced  peregrine  falcon 
populations,  such  that  the  species  is 
endangered  (in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range)  or  threatened  (likely  to 
become  endangered  in  the  foreseeable 
futiu^  throughout  all  or  a  significant 
portion  of  its  range).  These  factors  and 
their  application  to  the  peregrine  falcon 
in  North  America  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Peregrine  falcons  occupy  a  variety  of 
habitat  types  emd  nest  from  the  boreal 
forest  region  of  Alaska  and  Canada, 
through  much  of  Canada  and  the 
western  United  States,  south  to  parts  of 
central  and  western  Mexico.  Nesting 
habitat  includes  cliffs  and  bluffs  in 
boreal  forests,  coastal  cliffs  and  islands, 
urban  skyscrapers  and  other  structures, 
and  cliffs  and  buttes  in  southwestern 
deserts.  In  some  breeding  areas,  such  as 
the  southern  United  States,  some  or  all 
of  the  birds  remain  year-round  on  their 
nesting  territories.  In  other  breeding 
areas,  particularly  in  high  latitudes, 
many  or  all  of  the  individuals  are  highly 
migratory;  these  individuals  occupy  a 
number  of  regions  and  habitat  types 
throughout  the  year  as  they  nest, 
migrate  to  and  from  wintering  areas,  and 
occupy  their  wintering  ranges.  Due  to 
the  extensive  geographic  distribution  of 
the  peregrine  falcon,  the  wide  variety  of 
habitat  types  in  which  the  species  nests, 
and  the  immense  area  that  some  of  the 
more  migratory  individuals  occupy 
during  a  year,  the  peregrine  falcon 
occupies  an  extremely  broad  array  of 
areas  and  habitats  throughout  its  range. 
As  a  result,  the  degree  to  which 
peregrine  falcons  have  been  affected  by 
human-caused  habitat  modification 
varies  widely  by  region,  habitat  type, 
and  individual  falcons  within  the 
population. 

As  human  population  has  grown  in 
North  America,  the  rate  of  habitat 
alteration  has  unquestionably  increased. 
Certainly  some  peregrine  falcon  habitat 
has  been  destroyed,  such  as  the  many 
wetlands  drained  in  recent  years  that 
were  previously  used  by  peregrine 
falcons  for  foraging  or  as  migratory 


staging  areas  during  spring  and  fall.  But 
peregrine  falcons  have  colonized  many 
cities  in  North  America  due  to  the 
abundance  of  nest  sites  on  buildings 
and  the  abundance  of  prey,  such  as  feral 
rock  doves  [Columba  livia],  that  thrive 
in  urban  areas.  Therefore,  some  forms  of 
habitat  modification  have  negatively 
affected  peregrine  falcons  while  other 
forms  have  benefited  them.  It  would  be 
difficult  to  estimate  the  net,  overall 
effect  of  habitat  modification  on  the 
species  throughout  North  America. 

Although  the  rate  of  habitat 
modification  in  North  America  has 
increased  in  recent  decades,  the  number 
of  American  peregrine  falcons 
occupying  the  region  has  increased 
substantially  since  the  late  1970's  or 
early  1980's.  In  several  parts  of  their 
range,  including  parts  of  Alaska,  the 
Yukon  and  Northwest  Territories, 
Cahfomia,  and  the  southwestern  United 
States,  the  number  of  breeding  pairs  has 
increased  rapidly  in  recent  years,  and 
some  local  populations  now  occur  at 
very  high  densities  (R.  Ambrose,  pers. 
comm.  1997;  G.  Holroyd,  pers.  comm. 
1997;  Enderson  et  al.  i995).  Because 
these  rapid  population  growth  rates  and 
high  densities  were  achieved  despite 
considerable  habitat  modification  in 
North  America,  the  Service  concludes 
that  habitat  modification  or  destruction 
has  not  been  a  limiting  factor  in 
peregrine  recovery.  It  does  not  ciurently 
threaten  the  existence  of  the  American 
peregrine  falcon  nor  is  it  likely  to  in  the 
foreseeable  futvue. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Delisting  the  peregrine  falcon  will  not 
result  in  overutilization  because  the 
delisting  will  not  affect  protection 
provided  to  all  subspecies  of  the 
peregrine  falcon  by  the  Migrator>'  Bird 
Treaty  Act.  The  take  of  all  migratory 
birds,  including  peregrine  falcons,  is 
governed  by  the  Migratory  Bird  Treaty 
Act's  regulation  of  the  taking  of 
migratory  birds  for  educational, 
scientific,  and  recreational  purposes  and 
requiring  harvest  be  limited  to  levels 
that  prevent  overutilization  (See  "D. 
The  inadequacy  of  existing  regulatory 
mechanisms"). 

C.  Disease  or  Predation 

Although  individuals  are  vulnerable 
to  disease  and  predation,  these  factors 
are  not  known  to  affect  the  peregrine 
falcon  at  the  population  level.  Great 
homed  owls  are  natural  predators  of 
peregrine  falcons  (U.S.  Fish  and 
Wildlife  Service  1991)  euid  may  be 
responsible  for  the  slow  recovery  of 
peregrine  falcons  in  two  recovery  areas 
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in  the  reestablished  eastern  population 
(M.  Amaral  in  litt.  1995).  Great  horned 
owl  predation  was  not  documented  as  a 
significant  cause  of  the  decline  in 
peregrine  falcons  and  has  not  affected 
the  species'  overall  recovery. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Upon  delisting,  peregrine  falcons  will 
no  longer  be  protected  from  take  and 
commerce  by  the  Endangered  Species 
Act.  However,  peregrine  falcons  will 
still  be  protected  by  the  Migratory  Bird 
Treaty  Act  (16  U.S.C.  703).  Section  704 
of  the  Migratory  Bird  Treaty  Act  states 
that  the  Secretary  of  the  Interior  is 
authorized  and  directed  to  determine  if, 
and  by  what  means,  the  take  of 
migratory  birds  should  be  allowed  cind 
to  adopt  suitable  regulations  permitting 
and  governing  the  take.  In  adopting 
regulations,  the  Secretary  is  to  consider 
such  factors  as  distribution  and 
abundance  to  ensure  that  take  is 
compatible  with  the  protection  of  the 
species. 

The  Migratory  Bird  Treaty  Act  and  its 
implementing  regulations  (50  CFR  Parts 
20  and  21)  prohibit  take,  possession, 
import,  export,  transport,  selling, 
purchase,  barter,  or  offering  for  sale, 
purchase  or  barter,  any  migratory  bird, 
their  eggs,  parts,  and  nests,  except  as 
authorized  under  a  valid  permit  (50  CFR 
21.11).  Certain  exceptions  apply  to 
employees  of  the  Department  of  the 
Interior  to  enforce  the  Migratory  Bird 
Treaty  Act.  to  Federal  Government 
employees,  and  to  State  game 
departments,  municipal  game  farms  or 
parks,  and  public  museums,  public 
zoological  parks,  accredited 
institutional  members  of  the  American 
Association  of  Zoological  Parks  and 
Aquariums  (now  called  the  American 
Zoo  and  Aquarium  Association)  and 
public  scientific  or  educational 
institutions. 

The  Migratory  Bird  Treaty  Act  and 
implementing  regulations  allow  for  the 
taking  and  use  of  migratory  birds,  but 
require  that  such  use  not  adversely 
affect  populations.  Regulations  at  50 
CFR  21.28  and  21.30  specifically 
authorize  the  issuance  of  permits  to 
take,  possess,  transport  and  engage  in 
commerce  with  raptors  for  falconry 
purposes  and  for  propagation  purposes. 
Certain  criteria  must  be  met  prior  to 
issuance  of  these  permits,  including  a 
requirement  that  the  issuance  will  not 
threaten  a  wildlife  population  (50  CFR 
13.21(b)(4)).  The  Service  will  develop 
specific  biological  criteria  to  govern  the 
take  of  peregrine  falcons  prior  to 
authorizing  take  for  falcoru^  and  raptor 
propagation  under  the  Migratory  Bird 
Treaty  Act.  No  take  of  wild  North 


American  peregrines  will  be  authorized 
until  these  criteria  are  in  place.  The 
criteria  will  apply  to  all  current  and 
future  falconry  and  raptor  propagation 
permit  holders.  In  addition  to 
considering  the  effect  on  wild 
populations,  issuance  of  raptor 
propagation  permits  requires  that  the 
Service  consider  whether  suitable 
captive  stock  is  available  and  whether 
wild  stock  is  needed  to  enhance  the 
genetic  variability  of  captive  stock  (50 
CFR  21.30(c)(4)).  These  regulatory 
provisions  under  the  Migratory  Bird 
Treaty  Act  will  adequately  protect 
against  excessive  take  of  peregrine 
falcons  (see  additional  discussion  of  the 
Migratory  Bird  Treaty  Act  in  the  Effects 
of  this  Rule  section  below).  Protective 
measures  could  be  expanded,  if 
necessary,  by  promulgation  of  a 
regulation  under  the  Migratory  Bird 
Treaty  Act  by  the  Service  following  or 
during  the  assessment  of  the  effects  of 
this  take  on  peregrine  falcons  during  the 
5-year  post-listing  monitoring  period. 
Therefore,  in  the  event  the  peregrine 
falcon  is  delisted  under  the  Endangered 
Species  Act,  the  Service  has  authority 
under  the  Migratory  Bird  Treat  Act  to 
ensure  the  conservation  of  the  species. 

In  the  absence  of  habitat  protection 
under  the  Endangered  Species  Act, 
there  are  no  other  existing  Federal  laws 
that  specifically  protect  the  habitat  of 
this  species  (see  "Critical  Habitat"); 
however,  loss  of  habitat  has  not  been 
identified  as  a  threat  to  the  species  and 
was  not  a  factor  identified  as 
contributing  to  the  species  original 
decline. 

An  important  regulatory  mechanism 
affecting  peregrine  falcons  is  the 
requirement  that  pesticides  be  registered 
with  the  Environmental  Protection 
Agency  (EPA).  Under  the  authority  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (7  U.S.C.  136),  the 
Environmental  Protection  Agency 
requires  environmental  testing  of  all 
new  pesticides.  Testing  the  effects  of 
pesticides  on  representative  wildlife 
species  prior  to  pesticide  registration  is 
specifically  required.  This  protection 
from  effects  of  pesticides  would  not  be 
altered  by  delisting  the  peregrine  falcon. 

On  July  1,  1975,  peregrine  falcons 
were  included  in  Appendix  I  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES).  This  treaty  was 
established  to  prevent  international 
trade  that  may  be  detrimental  to  the 
survival  of  plants  and  animals. 
Generally,  both  import  and  export 
permits  are  required  by  the  importing 
and  exporting  countries  before  an 
Appendix  I  species  may  be  shipped,  and 
Appendix  I  species  may  not  be  imported 


for  primarily  commercial  purposes. 
Although  CITES  does  not  itself  regulate 
take  or  domestic  trade,  CITES  pe^nits 
may  not  be  issued  if  the  export  will  be 
detrimental  to  the  survival  of  the 
species  or  if  the  specimens  were  not 
legally  acquired.  This  protection  would 
not  be  altered  by  delisting  the  peregrine 
falcon  under  the  Act. 

Peregrine  falcons  will  still  be  afforded 
some  protection  by  land  management 
agencies  under  laws  such  as  the 
National  Forest  Management  Act  (16 
U.S.C.  1600)  and  the  Federal  Land 
Management  and  Policy  Act  (43  U.S.C. 
1701).  National  Forest  Management  Act 
regulations  specify  that  "fish  and 
wildlife  habitat  shall  be  managed  to 
maintain  viable  populations  of  existing 
native  and  desired  non-native  vertebrate 
species  in  the  planning  area."  (36  CFR 
219.19).  Guidelines  for  each  planning 
area  must  provide  for  a  diversity  of 
plant  and  animal  communities  based  on 
the  suitability  of  a  specific  land  area. 
Regional  Foresters  are  responsible  for 
identifying  sensitive  species  occurring 
within  their  Region.  Sensitive  species 
are  those  that  may  require  special 
management  emphasis  to  ensure  their 
viability  and  to  preclude  trends  toward 
endangerment  that  would  result  in  the 
need  for  Federal  listing.  In  the  event  the 
peregrine  falcon  is  delisted,  Regional 
Foresters  vdll  consider  the  need  for 
designating  the  peregrine  falcon  as  a 
sensitive  species  to  ensure  that  forest 
management  activities  do  not  contribute 
to  a  need  for  relisting.  The  Federal  Land 
Policy  and  Management  Act  requires 
that  public  lands  be  managed  to  protect 
the  quality  of  scientific,  ecological,  and 
environmental  qualities,  among  others, 
and  to  preserve  and  protect  certain 
lands  in  their  natural  condition  to 
provide  food  and  habitat  for  fish  and 
wildlife. 

Federal  delisting  of  the  peregrine 
falcon  will  not  remove  the  peregrine 
falcon  from  State  threatened  and 
endangered  species  lists,  or  suspend  any 
other  legal  protections  provided  by  State 
law.  States  may  have  more  restrictive 
laws  protecting  wildlife,  including 
restrictions  on  falconry,  £ind  may  retain 
State  threatened  or  endangered  status 
for  the  peregrine  falcon.  Falconry 
permits  will  still  be  required  under 
Federal  migratory  bird  regulations, 
which  are  administered  by  cooperating 
States  under  a  Federal/State  permit 
application  program  (50  CFR  21.28). 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Egg  collecting,  shooting,  harvest  for 
falconry,  habitat  destruction,  climate 
change,  and  the  extinction  of  passenger 
pigeons  were  all  proposed  as  possible 
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factors  causing  or  contributing  to  the 
decline  in  peregrine  falcon  populations 
in  North  America;  however,  no  evidence 
supports  any  of  these  factors  as  causing 
the  v«despread  reproductive  failure  and 
population  decline  that  occurred.  In 
contrast,  an  overwhelming  body  of 
evidence  has  been  accumulated 
showing  that  organochlorine  pesticides 
affected  survival  and  reproductive 
performance  sufficiently  to  cause  the 
decline.  There  currently  is  no  question 
writhin  the  scientific  community  that 
contamination  with  organochlorines 
was  the  principal  cause  for  the  drastic 
declines  and  extirpations  in  peregrine 
falcon  populations  that  took  place  in 
most  parts  of  North  America. 

Although  the  use  of  organochlorine 
pesticides  has  been  restricted  in  the 
United  States  and  Canada  since  the 
early  1970s,  use  continues  in  areas  of 
Latin  America.  It  has  been  shown,  by 
comparing  blood  samples  collected 
during  fall  and  spring  migration,  that 
migrant  peregrine  falcons 
bioaccumulate  organochlorines  while 
wdntering  in  Latin  America  (Henny  et 
al.  1982).  Henny  et  al.  (1996) 
demonstrated  that  DDE  residues  in  the 
blood  taken  from  female  peregrine 
falcons  captured  during  spring 
migration  at  Padre  Island,  Texas 
decreased  between  1978  and  1994.  In 
second-year  peregrines,  residues 
dropped  from  1.43  ppm  in  1978-1979  to 
only  0.25  ppm  in  1994  and  from  0.88  to 
0.41  ppm  for  older  peregrines;  these 
levels  are  well  below  those  that  would 
affect  reproduction. 

The  widespread  reprodnctive  failure 
and  population  crash  in  North  America 
coincided  with  the  period  of  heavy 
organochlorine  use  in  the  United  States. 
Although  there  was  not  an  immediate 
lowering  of  pesticide  residues  in  eggs 
followring  restrictions  on  the  use  of 
organochlorines  north  of  Mexico 
(Enderson  et  al.  1995),  residues 
gradually  declined  following  the 
restrictions  (Ambrose  et  al.  1988b, 
Enderson  et  al.  1988,  Peakall  et  al. 
1990),  and  most  surviving  populations 
began  to  increase  in  numbers  thereafter. 
Despite  the  continued  use  of 
organochlorines  in  Latin  America, 
populations  of  American  peregrine 
falcons  in  North  America  have 
recovered  substantially  in  recent  years. 
In  fact,  Arctic  peregrine  falcons  that 
winter  predominantly  in  Latin  America 
recovered  to  the  point  that  the 
subspecies  was  removed  from  the  List  of 
Threatened  and  Endangered  Wildlife  on 
October  4,  1994  (59  FR  50796). 

Additionally,  some  of  the  avian  prey 
used  during  the  nesting  season  by 
peregrine  falcons  throughout  North 
America  also  winter  in  Latin  America. 


Many  of  these  prey  return  to  their 
nesting  areas  with  pesticide  residues 
accumulated  during  the  winter  (Fyfe  et 
al.  1990).  Peregrine  falcons  preying 
upon  these  birds  during  the  summer  are 
further  exposed  to  Latin  American 
pesticides.  While  overall,  pesticide  use 
in  Latin  America  has  apparently  not 
adversely  affected  reproductive  success 
and  productivity  in  American  peregrine 
falcon  populations  in  North  America, 
monitoring  levels  of  organochlorines  in 
the  subspecies  must  continue,  and  more 
effort  must  be  placed  in  monitoring  and 
remediating  organochlorine  exposure  in 
populations  nesting  and  migrating 
outside  the  United  States. 

The  Service  recognizes  that  certain 
populations  of  American  peregrine 
falcons  have  recovered  to  a  lesser  degree 
and  that  in  some  of  these  populations 
organochlorine  residues  are  still  high 
and  reproductive  rates  remain  lower 
than  normal.  The  Channel  Islands  off 
southern  California  are  still  plagued  by 
high  organochlorine  residues  and 
eggshell  thinning  (Jarman  1994).  Despite 
the  residual  effects  of  organochlorines 
on  the  Channel  Islands,  this  population 
is  continuing  to  increase,  although  some 
of  the  increase  could  be  the  result  of  the 
release  of  a  significant  number  of 
captive-bred  young  (B.  Walton,  pers. 
comm.  1997)  or  dispersal  from  other 
areas  where  recovery  is  greater.  Based 
on  published  values  in  the  Uterature, 
detected  concentrations  of  DDT  in 
peregrine  falcon  eggs  collected  in  New 
jersey  were  sufficient  to  impact 
reproduction.  Productivity  and  eggshell 
thinning  data,  however,  did  not  support 
a  conclusion  of  reproductive 
impairment  due  to  DDT  contamination 
(U.S.  Fish  and  Wildlife  Service  and  New 
Jersey  Department  of  Environmental 
Protection  1997).  Jarman  (1994) 
suggested  that  these  locally  higher  egg 
residues  result  from  a  local  point  source 
of  DDT  or  DDE.  As  a  result,  the  effects 
are  localized,  and  the  observations  do 
not  reflect  the  current  status  of 
peregrine  falcons  as  a  whole.  In  general, 
numbers  of  peregrine  falcons  have 
increased  throughout  their  historical 
ranges  despite  the  effects  of  localized 
organochlorine  residues. 

Similarly,  American  peregrine  falcons 
in  southwest  Canada  have  not  recovered 
as  well  as  in  most  other  regions  of  North 
America.  Despite  the  release  of  several 
hundred  captive-bred  young  in  the 
prairie  Provinces  and  western  Canada 
(Holroyd  and  Banasch  1990),  the 
number  of  pairs  occupying  territories  is 
still  well  below  the  niunber  of  known 
historical  nest  sites  (G.  Holroyd,  in  litt. 
1993),  which  is  probably  an 
underestimate  of  the  actual  number  of 
historical  nest  sites.  In  southern  Canada, 


including  the  prairie  region,  the 
proportion  of  reintroduced  young  that 
entered  the  breeding  population  has 
been  considerably  lower  than  in  the 
United  States  (Peakall  1990,  Enderson  ef 
al.  1995).  The  factor  or  factors  causing 
this  lower  recruitment  rate  remain 
unknown,  but  survivorship  of  peregrine 
falcons  released  into  this  area  may  be 
lower  than  in  adjacent  portions  of  the 
subspecies'  range.  Pesticide  residues  in 
American  peregrine  falcon  eggs  do  not 
appear  to  be  higher  in  southwest  Canada 
than  in  the  United  States  (Peakall  et  al. 
1990).  Therefore,  higher  residual 
organochlorine  contamination  is 
apparently  not  responsible,  and  the 
number  of  pairs  occupying  this  region 
continues  to  increase. 

In  summar)',  exposure  to 
organochlorine  pesticides  caused  drastic 
population  declines  in  peregrine 
falcons.  Following  restrictions  on  the 
use  of  organochlorines  in  the  United 
States  and  Canada,  residues  in  eggs 
declined  and  reproduction  rates 
improved.  Improved  reproduction, 
combined  with  the  release  of  thousands 
of  captive-reared  young  and  relocated 
wild  hatchlings.  allowed  the  American 
peregrine  falcon  to  recover  and 
peregrine  falcons  to  be  successfully 
reestabUshed  in  those  areas  of  the 
historical  range  from  which  the  species 
had  been  extirpated.  Pesticide  residues, 
reproductive  rates,  and  the  rate  of 
recovery  have  varied  among  regions 
within  the  vast  range  of  this  species.  In 
some  areas,  such  as  portions  of 
CaUfomia,  the  lingering  effects  of  DDT 
have  caused  reproductive  rates  to 
remain  low.  Point  source  contamination 
may  even  cause  continued  reproductive 
problems  in  these  areas  in  California.  In 
southwest  Canada,  the  rate  of  recovery, 
or  onset  of  recovery,  apparently  lagged 
behind  most  other  areas,  but  recent 
trends  suggest  that  historical  nest  sites 
will  continue  to  be  gradually 
recolonized.  Although  the  recoverv'  of 
the  peregrine  falcon  is  not  complete 
throughout  all  parts  of  the  historical 
range  in  North  America,  those  areas  in 
which  recover)'  has  been  slow  represent 
a  small  portion  of  the  species'  range. 
Furthermore,  evidence  collected  in 
recent  years  shows  that  a  combination 
of  lingering  residues  of  organochlorines 
in  North  America  and  contamination 
resulting  from  the  continued  use  of 
organochlorines  in  Latin  America  has 
not  prevented  a  widespread  and 
substantial  recovery  of  peregrine  falcons 
as  numbers  of  peregrine  falcons 
continue  to  increase.  The  Service 
concludes,  therefore,  that  the  continued 
existence  of  the  American  peregrine 
falcon  and  the  reestablished  peregrine 
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populations  in  the  eastern  and 
Midwestern  States  are  no  longer 
threatened  by  exposure  to 
organochlorine  pesticides. 

Due  to  the  reduction  in  the  effects  of 
pesticides  and  widespread  positive 
trends  in  population  size,  the  Service 
believes  that  the  American  peregrine 
falcon  has  recovered  and  is  no  longer 
endangered  with  extinction  or  likely  to 
become  endangered  within  the 
foreseeable  futiu-e  throughout  all  or  a 
significant  portion  of  its  range.  The 
Service  proposes  to  remove  the 
peregrine  falcon  from  the  List  of 
Endangered  and  Threatened  Wildlife, 
removing  endangered  status  for  the 
American  peregrine  falcon  and  the 
Similarity  of  Appearance  provision  for 
all  free- flying  peregrine  falcons  within 
the  48  conterminous  States. 

Effects  of  This  Rule 

Finalization  of  this  proposed  rule  will 
affect  the  protection  afforded  to 
peregrine  falcons  under  the  Endangered 
Species  Act.  It  will  not  affect  the  status 
of  the  Eurasian  peregrine  falcon  (F.  p. 
peregrinus).  currently  listed  under  the 
Act  as  endangered  wherever  it  occurs. 
The  endangered  designation  under  the 
Act  for  the  American  peregrine  falcon 
will  be  removed  and  the  designation  of 
"Endangered  due  to  Similarity  of 
Appearance"  designation  for  all  free- 
flying  peregrine  falcons  found  within 
the  48  conterminous  United  States, 
including  the  Arctic  and  Peale's 
peregrine  falcons  and  the  reestablished 
eastern  and  midwestern  populations, 
will  be  removed.  Therefore,  taking, 
interstate  commerce,  import,  and  export 
of  North  American  peregrine  falcons 
will  no  longer  be  prohibited  under  the 
Act.  In  addition.  Federal  agencies  will 
no  longer  be  required  to  consult  with 
the  Service  under  section  7  of  the  Act 
in  the  event  activities  they  authorize, 
fund  or  carry  out  adversely  affect 
peregrine  falcons.  However,  removal  of 
the  protection  of  the  Endangered 
Species  Act  will  not  affect  the 
protection  afforded  all  migratory  bird 
species,  including  all  peregrine  falcons, 
under  the  Migratory  Bird  Treaty  Act. 

The  Migratory  Bird  Treaty  Act 
governs  the  taking,  killing,  possession, 
transportation,  and  importation  of 
migratory  birds,  their  eggs,  parts,  and 
nests.  Implementing  regulations  (50  CFR 
20  and  21)  include  provisions  for  the 
taking  of  migratory  birds  for 
educational,  scientific,  and  recreational 
purposes.  Special  regulations  pertaining 
to  raptors  are  found  in  50  CFR  21.28  to 
21.30.  These  regulations  allow  for  the 
taking,  possession,  transport,  import, 
purchase,  and  barter  of  raptors  for 
purposes  of  falconry  and  captive 


propagation  pursuant  to  State  and 
Federal  permits.  If  this  delisting 
proposal  is  finalized,  the  taking  of 
peregrine  falcons  from  the  wild  for 
falconry  and  propagation  will  be 
allowable.  Unpermitted  take  of 
peregrine  falcons  for  falconry  and  raptor 
propagation  will  be  a  violation  of  the 
Migratory  Bird  Treaty  Act.  In 
accordance  with  general  permit 
regulation  requirements  that  the 
issuance  of  permits  not  threaten  wildlife 
populations  (50  CFR  13.21(b)), 
authorization  to  take  peregrines  under 
the  Migratory  Bird  Treaty  Act  will  be 
subject  to  biological  criteria  that  will  be 
issued  by  the  Service.  The  criteria  will 
pertain  to  all  wild  North  American 
peregrine  falcons  and  will  apply  to  all 
current  and  future  falconry  and  raptor 
propagation  permit  holders.  Take  of 
peregrines  will  not  be  authorized  under 
the  Migratory  Bird  Treaty  Act  until 
these  biological  criteria  are  in  place.  The 
Service  expects  to  issue  final  criteria 
prior  to  finalizing  a  decision  on  this 
proposal  to  delist  the  peregrine. 

Tne  take  and  use  of  peregrine  falcons 
must  comply  with  appropriate  State 
regulations.  State  regulations  applying 
to  falconry  currently  vary  among  States 
and  are  subject  to  change  over  time.  The 
applicable  State  regulations  may  be 
more  but  not  less  restrictive  than 
Federal  regulations. 

This  rule  will  not  affect  the  peregrine 
falcon's  Appendix  I  status  under  CITES, 
and  CITES  permits  will  still  be  required 
to  import  and  export  peregrine  falcons 
to  and  fi-om  the  United  States.  CITES 
permits  will  not  be  granted  if  the  export 
will  be  detrimental  to  the  survival  of  the 
species  or  if  the  falcon  was  not  legally 
acquired. 

Critical  Habitat 

Critical  habitat  for  the  American 
peregrine  falcon  includes  five  areas  in 
northern  California  (50  CFR  17.95).  The 
Act  defines  critical  habitat  as  "specific 
areas  within  the  geographical  area 
occupied  by  the  species,  at  the  time  it 
is  listed  on  which  are  found  those 
physical  or  biological  features  essential 
to  the  conservation  of  the  species  and 
which  may  require  special  management 
considerations  or  protection."  Since 
critical  habitat  can  be  designated  only 
for  species  listed  as  endangered  or 
threatened  under  the  Act,  existing 
critical  habitat  will  lose  this  current 
designation  when  the  American 
peregrine  falcon  is  delisted. 

Future  Conservation  Measures 

Section  4(g)(1)  of  the  Act  requires  that 
the  Secretary  of  the  Interior,  through  the 
Service,  implement  a  monitoring 
program  for  not  less  than  5  years  for  all 


species  that  have  been  recovered  and 
delisted.  The  purpose  of  this 
requirement  is  to  develop  a  program 
that  detects  the  failure  of  any  delisted 
species  to  sustain  itself  without  the 
protective  measures  provided  by  the 
Act.  If  at  any  time  during  the  5-year 
monitoring  program,  data  indicate  that 
protective  status  under  the  Act  should 
be  reinstated,  the  Service  can  initiate 
listing  procedures,  including,  if 
appropriate,  emergency  listing.  At  the 
conclusion  of  the  monitoring  period,  the 
Service  will  review  all  available 
information  to  determine  if  relisting,  the 
continuation  of  monitoring,  or  the 
termination  of  monitoring  is 
appropriate. 

Monitoring 

The  Service's  Region  1  in  consultation 
with  Service  biologists  in  Regions  2,  3, 
4,  5,  6,  and  7  will  coordinate  with 
existing  recovery  teams,  working 
groups.  State  resource  agencies,  and 
interested  scientific  organizations  to 
develop  and  implement  an  effective  5- 
year  monitoring  program  to  track  the 
population  status  of  the  peregrine 
falcon.  The  Service  will  encourage 
Canada  and  Mexico  to  establish 
monitoring  plans  that  will  produce 
comparable  data. 

The  Service  will  use,  to  the  fullest 
extent  possible,  information  routinely 
collected  by  researchers  and  land 
managers  in  a  variety  of  organizations 
and  agencies.  This  data,  however,  will 
only  supplement  data  collected  under  a 
systematic  monitoring  program.  Sites  or 
areas  will  be  specifically  selected  for 
monitoring  to  provide  a  subset  of  data 
that  is  representative  of  the  species' 
status  throughout  its  range.  The 
following  minimum  measures  will  be 
used  to  track  the  status  of  the  peregrine 
falcon,  although  the  specific  approaches 
to  monitoring  may  vary  among  regions. 

1.  Annual  Occupancy  Surveys 

To  detect  changes  in  the  use  of 
nesting  territories,  samples  of  breeding 
pairs  will  be  surveyed  each  breeding 
season  in  a  statistically  valid  manner. 
Survey  areas,  timing,  and  survey 
methods  must  be  consistent  among 
surveys  conducted  over  several  years. 

2.  Productivity 

To  assess  productivity,  the  number  of 
young  produced  per  territorial  pair  will 
be  recorded  in  the  survey  areas.  The 
Service  will  also  use  information  from 
all  study  areas  where  appropriate  data 
are  available  in  addition  to  systematic 
monitoring  of  productivity  of  selected 
sites. 
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3.  Contaminants 

In  areas  where  depressed 
reproduction  may  be  caused  by  residual 
organochlorine  pesticides,  eggshell 
thickness  and  contaminant 
concentrations  in  addled  eggs  will  be 
analyzed  to  monitor  organochlorines 
pesticides  and  other  environmental 
contaminants.  Additional  sampling  to 
detect  contaminants  may  include  blood 
analysis  and  collection  of  egg  and  blood 
samples  from  peregrine  falcons  in 
selected  areas  where  reproduction  is  not 
depressed  by  environmental 
contaminants  to  detect  changes  in 
contaminant  levels  on  a  broader  scale  in 
the  United  States,  as  well  as  to  continue 
to  evaluate  the  effects  of  contaminEuits 
on  American  peregrines  migrating  to 
Latin  America  in  winter. 

The  North  American  Regional  Action 
Plan  (NARAP)  on  DDT  was  developed 
by  parties  to  the  North  American  Free 
Trade  Agreement  (NAFTA),  working 
with  the  Secretariat  for  the  (North 
American)  Commission  for 
Environmental  Cooperation  (CEC), 
under  Council  Resolution  #95-05.  This 
tri-lateral  forum  between  the  United 
States,  Canada,  and  Mexico,  may 
provide  funding  opportunities  for 
monitoring  organochlorine  exposure, 
and  productivity  in  American  peregrine 
falcon  populations  nesting  in  Mexico. 

4.  Take  for  Falconry 

Authorization  to  take  peregrine 
falcons  for  falconry  purposes  under  the 
Migratory  Bird  Treaty  Act  will  be 
subject  to  biological  criteria  estabhshed 
by  the  Service.  The  Service  vdll  work 
with  the  States  to  monitor  levels  of 
actual  take  of  peregrine  falcons 
authorized  under  State/Federal  falconry 
emd  raptor  propagation  permits. 

After  completion  of  the  mandated  5- 
year  monitoring  program,  the  Service 
will  review  all  available  monitoring  data 
to  determine  whether  relisting, 
continuation  of  monitoring,  or 
termination  of  monitoring  is 
appropriate.  The  Service  will  consider 
relisting  if,  during  or  after  the  5-year 
monitoring  effort,  the  Service 
determines  a  reversal  of  recovery  has 
taken  place.  The  Service  will  consider 
relisting  the  peregrine  falcon  if  (1)  major 
breeding  areas  do  not  maintain  60 
percent  occupancy  of  sites,  as  measured 
by  the  number  of  sites  documented  as 
occupied  by  peregrine  pairs  in  the  first 
year  of  monitoring;  (2)  there  is  a  clear 
and  substantial  trend  of  reduced 
productivity  below  that  of  growing  or 
stable  populations  (i.e.,  average 
productivity  drops  below  1.0  young  per 
territorial  pair  for  two  consecutive 
surveys,  without  mitigating 


circumstances,  such  as  abnormal 
weather  conditions);  (3)  exposure  to 
organochlorine  pesticides, 
organophosphate  pesticides,  or  other 
environmental  contaminants  increases 
to  levels  shown  to  be  deleterious  to  the 
species  in  more  than  a  few,  isolated 
populations;  or  (4)  in  the  case  of  other 
extenuating  circumstances  that  would 
warrant  relisting. 

If  the  Service  determines  at  the  end  of 
the  mandatory  5-year  monitoring  period 
that  recovery  is  complete,  and  factors 
that  led  to  the  Usting  of  subspecies  of 
peregrine  falcon,  or  any  new  factors, 
have  been  sufficiently  reduced  or 
eliminated,  monitoring  may  be  reduced 
or  terminated.  If  data  show  that 
peregrine  falcon  populations  are 
declining  or  if  one  or  more  factors  that 
have  the  potential  to  cause  decUne  are 
identified,  the  Service  will  continue 
monitoring  beyond  the  5-year  period 
and  may  modify  the  monitoring 
program  based  on  an  evaluation  of  the 
results  of  the  initial  5-year  monitoring 
program. 

Public  Comments  Solicited 

The  Service  requests  comments  on 
three  aspects  of  this  proposed 
rulemaking:  (1)  the  proposed  removal  of 
the  peregrine  falcon  from  the  List  of 
Endangered  and  Threatened  Wildlife, 
(2)  the  clarity  of  this  proposal,  pursuant 
to  Executive  Order  12866,  which 
requires  agencies  to  write  clear 
regulations,  and  (3)  the  collection  of 
information  from  the  public  during  the 
5-year  monitoring  period,  which 
requires  Office  of  Management  and 
Budget  (OMB)  approval  under  the 
Paperwork  Reduction  Act. 

Proposed  Delisting 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  to 
remove  the  peregrine  falcon  from  the 
List  of  Endangered  and  Threatened 
Wildlife  will  be  as  accurate  and  as 
effective  as  possible.  Therefore, 
comments  or  suggestions  from  the 
public,  other  concerned  governmental 
agencies,  the  scientific  community, 
industry,  or  any  other  interested  party 
concerning  this  proposed  rule  are 
hereby  solicited.  Comments  should  be 
sent  to  the  Service's  Ventura,  California, 
Field  Office  (see  ADDRESSES  section). 
Comments  particularly  are  sought 
concerning: 

(1)  biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species; 


(3)  current  or  planned  activities  in  the 
range  of  this  subspecies  and  their 
possible  impacts  on  this  species; 

(4)  data  on  population  trends  in 
Mexico; 

(5)  information  and  comments  on  the 
potential  impacts  of  falconry  on 
peregrine  falcon  populations;  and 

(6)  information  and  comments 
pertaining  to  the  proposed  monitoring 
program  contained  in  this  proposal. 

The  final  decision  on  this  proposal  for 
the  peregrine  falcon  will  take  into 
consideration  the  comments  and  any 
additional  information  received  bv  the 
Service  during  the  comment  period. 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  this  proposal.  Such  requests  must  be 
made  in  vmting  and  sent  to  the  Ventura 
Field  Office  address  in  the  ADDRESSES 
section  at  the  beginning  of  this  proposed 
rule. 

Executive  Order  12866 

Executive  Order  12866  requires 
agencies  to  write  regulations  that  are 
easy  to  understand.  The  Service  invites 
your  comments  on  how  to  make  this 
proposal  easier  to  understand  including 
answers  to  questions  such  as  the 
following:  (1)  Is  the  discussion  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  proposal?  (2)  Does  the  proposal 
contain  technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  proposal  (grouping  and 
order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  What  else  could  the  Service  do 
to  make  the  proposal  easier  to 
understand? 

Send  a  copy  of  any  comments  that 
concern  how  the  Service  could  make 
this  notice  easier  to  understand  to: 
Office  of  Regulatory  Affairs,  Department 
of  the  hiterior.  Room  7229,  1849  C 
Street.  NW.  Washington,  DC  20240.  You 
may  also  e-mail  the  comments  to: 
Exsec@ios.doi.gov. 

Paperwork  Reduction  Act 

OMB  regulations  at  5  CFR  1320. 
which  implement  provisions  of  the 
Paperwork  Reduction  Act,  require  that 
interested  members  of  the  public  and 
affected  agencies  have  an  opportunity  to 
comment  on  agency  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  The  Service 
intends  to  collect  information  from  the 
public  during  the  mandatory  5-year 
monitoring  period  following  delisting  of 
the  peregrine  falcon.  A  description  of 
the  information  collection  burden  and 
the  comments  requested  on  this 
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collection  are  included  in  the 
Paperwork  Reduction  Act  section 
below. 

Paperwork  Reduction  Act 

Section  4(g)  of  the  Endangered 
Species  Act  requires  that  all  species  that 
are  delisted  due  to  recovery  be 
monitored  for  a  minimum  of  5  years.  A 
general  description  of  the  information 
that  will  be  collected  during  the 
monitoring  period  was  provided  above 
in  the  Monitoring  section  of  this 
proposal.  Implementation  of  the 
monitoring  plan  will  include  collections 
of  information  from  the  public  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3501  et  seq.). 


Simultaneous  to  publication  of  this 
proposed  delisting  rule,  the  Service  is 
initiating  the  process  of  information 
collection  approval  from  OMB.  The 
Service  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

The  Service  intends  to  collect 
information  from  researchers  and  land 
managers  in  a  variety  of  organizations 
and  agencies.  Some  of  the  information 
gathered  will  be  part  of  already  ongoing 
State,  Federal,  or  private  monitoring 
programs.  The  Service  also  will  use 
information  from  other  study  areas 
where  appropriate  data  are  available. 


The  information  collected  will  allow  the 
Service  to  detect  any  failure  of  the 
species  to  sustain  itself  following 
delisting.  If  during  this  monitoring 
period  the  Service  determines  that  the 
species  is  not  sufficiently  maintaining 
its  recovered  status,  the  species  could  be 
relisted  as  endangered  or  threatened 
under  the  Act. 

The  Service  estimates  approximately 
20  respondents  to  requests  for 
information  on  the  status  of  peregrine 
falcon  per  year.  Different  respondents 
may  provide  one  or  more  types  of 
information.  A  total  of  12.5  burden 
hoiurs  per  year  are  estimated  for  the 
potential  20  respondents,  as  indicated 
in  the  following  table. 


Type  of  information 


Nest  occupancy 

Productivity  

Contaminants  ... 


Numtier  of  re- 
quests annu- 
ally* 


20 
20 
10 


Average  time 

required  per 

response 

(minutes) 


15 
15 
15 


■  The  total  number  of  individual  respondents  anticipated  is  20.  The  figures  in  this  column  should  not  be  viewed  cumulatively. 


Annual  bur- 
den hours 


5 
5 
2.5 


OMB  regulations  at  5  CFR  1320, 
which  implement  provisions  of  the 
Paperwork  Reduction  Act,  require  that 
interested  members  of  the  public  and 
affected  agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)).  Comments  are  invited  on — 

(1)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and,  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments  on 
information  collection  should  be  sent  to 
OMB  and  to  the  Service's  Information 
Collection  Clearance  Officer  at  the 
addresses  included  in  the  ADDRESSES 
section  at  the  beginning  of  this  proposed 
rule. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment  or 
Environmental  Impact  Statement,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 


connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25.  1983  (48  FR  49244). 

Listing  Priority  Guidance 

The  Service  has  implemented  a  series 
of  listing  priority  guidance  since  1996  to 
clarify  the  order  in  which  it  will  process 
rulemaking  actions.  The  need  for  this 
guidance  arose  following  major 
disruptions  in  the  Service's  listing 
budget  beginning  in  Fiscal  Year  1995 
and  a  moratorium  on  certain  listing 
actions  during  parts  of  Fiscal  Years  1995 
and  1996.  The  intent  of  the  guidance  is 
to  focus  Service  efforts  on  listing  actions 
that  will  provide  the  greatest 
conservation  benefits  to  imperiled 
species  in  the  most  expeditious  and 
biologically  sound  manner.  The 
Service's  Listing  Priority  Guidance  for 
Fiscal  Years  1998  and  1999  was 
published  on  May  8,  1998  (63  FR  25502) 
and  reflects  the  significant  progress  the 
Service  has  made  in  addressing  its 
backlog.  The  Fiscal  Year  1998  and  1999 
Listing  Priority  Guidance  gives  highest 
priority  (Tier  1)  to  processing 
emergency  rules  to  add  species  to  the 
Lists  of  Endangered  and  Threatened 
Wildlife  and  Plants;  second  priority 
(Tier  2)  to  processing  final 
determinations  on  proposals  to  add 
species  to  the  lists,  processing  new 
proposals  to  add  species  to  the  Lists, 


processing  administrative  Endings  on 
petitions  (to  add  species  to  the  lists, 
delist  species,  or  reclassify  listed 
species),  and  processing  a  limited 
number  of  proposed  or  final  rules  to 
delist  or  reclassify  species;  and  third 
priority  (Tier  3)  to  processing  proposed 
or  final  rules  designating  critical  habitat. 
Processing  of  this  delisting  proposal  is 
a  Tier  2  action. 

Processing  of  this  proposed  delisting 
conforms  with  the  guidance  for  Fiscal 
Years  1998  and  1999.  The  processing  of 
certain  high-priority  delisting  actions 
will  result  in  significant,  albeit  indirect, 
conservation  benefits.  As  long  as  a 
species  remains  on  the  endangered  and 
threatened  list.  Service  funds  are 
expended  reviewing  regulated  activities 
pursuant  to  section  10  (prohibited 
activities)  and  engaging  in  consultations 
with  other  Federal  agencies  under 
section  7  (interagency  cooperation)  of 
the  Act.  Following  delisting,  resources 
currently  devoted  to  these  activities  will 
be  redirected  to  other  listed  species 
more  deserving  of  conservation  efforts. 
Moreover,  the  Service  is  obligated  to 
keep  the  lists  of  endangered  and 
threatened  species  accurate. 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Ventura  Fish  and  Wildlife  Field 
Office  (see  ADDRESSES  section). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

For  the  reasons  set  out  in  the 
preamble,  the  Service  hereby  proposes 
to  amend  part  17,  subchapter  B  of 


chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows; 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544:  16  U.S.C.  4201-4245;  Pub.  L  99- 
625,  100  Stat.  3500,  unless  otherwise  noted. 

§17.11     [Amended] 

2.  Section  17.11(h)  is  proposed  to  be 
amended  by  removing  the  entries  for  the 
"Falcon,  American  peregrine,  Falco 
peregrinus  anatum"  and  "Falcon, 
peregrine,  Falco  peregrinus"  under 


"BIRDS",  from  the  List  of  Endangered 
and  Threatened  Wildlife.  [Note — This 
rule  does  not  affect  the  entry-  for 
"Falcon.  Eurasian  peregrine,  Falco 
peregrinus  peregrinus.] 

§17.95    [Amended] 

3.  Amend  section  17.95(b)  bv 
removing  the  critical  habitat  entrv  for 
"American  peregrine  falcon  [Falco 
peregrinus  anatum)." 

Dated:  July  31.  1998. 
)amie  Rappaport  Clark. 

Director.  US  Fish  and  Wildlife  Ser\ice 
iFR  Doc   98-22934  Filed  8-25-98,  8:45  amj 
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contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
comnnittee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 
Commodity  Credit  Corporation 

Notice  and  Request  for  Approval  of  a 
New  Information  Collection 

AGENCIES:  Farm  Service  Agency  and  the 
Commodity  Credit  Corporation,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  intention  of  the 
Commodity  Credit  Corporation  (CCC) 
and  Farm  Service  Agency  (FSA)  to 
request  approval  of  a  new  information 
collection  in  support  of  the  peanut 
poundage  quota  program  as  authorized 
by  the  Federal  Agriculture  Improvement 
and  Reform  Act  of  1996  (1996  Act). 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  October  26.  1998 
to  be  assured  consideration. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Amy  Kriskovich.  Marketing  Specialist. 
Tobacco  and  Peanuts  Division,  Farm 
Service  Agency,  United  States 
Department  of  Agriculture.  STOP  0514, 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250-0514.  (202)  720- 
7120,  facsimile  (202)  690-1536;  Internet 
e-mail. 

amykriskovich@wdc.fsa.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Peanuts.  7  CFR  part  729. 

OMB  Control  Number:  0560-0186. 

Type  of  Request:  Approval  of  a  new 
information  collection. 

Abstract:  The  1996  Act  provides  for  a 
non-refundable  peanut  marketing 
assessment  (PMA)  to  be  collected  from 
peanut  handlers  and  peanut  producers. 
Peanut  handlers  are  responsible  for 
remitting  the  PMA  to  CCC.  Peanut 
handlers  have  the  option  to  pay  the 
PMA  using  a  new  PMA  payment 
alternative,  NationsBank  DirectPay 
touch-tone  phone  service.  Peanut 


handlers  must  enroll  in  the  NationsBank 
DirectPay  service  by  registering  on  form 
CCC-1047,  Authorization  Agreement 
For  Peanut  Handler's  Automatic 
Marketing  Assessment  Payments. 
NationsBank  DirectPay  service  allows 
peanut  handlers  to  make  automated 
PMA  payments  to  CCC. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  10  minutes  per 
response. 

Respondents:  Peanut  Handlers. 

Estimated  Number  of  Respondents: 
30. 

Estimated  Total  Annual  Burden  of 
Respondents:  5  hours. 

Comments  are  requested  regarding, 
but  not  limited  to:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  or  (4)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  sent  to  the  Desk  Office  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  and  to  Charles  Hatcher,  at  the 
address  listed  above.  All  comments  will 
become  a  matter  of  public  record. 

OMB  is  required  to  make  a  decision 
concerning  the  collection(s)  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  document 
in  the  Federal  Register.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  60  days  of  publication. 

Signed  at  Washington,  DC.  on  August  18. 
1998. 

George  W.  Aldaya, 

Acting  Administrator.  Farm  Sen/ice  Agency 
and  Acting  Executive  Vice  President, 
Commodity  Credit  Corporation. 

[FR  Doc.  98-22848  Filed  8-25-98;  8:45  am) 

BILUNG  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Issuance  of  Additional  Secured  Debt 
by  Electric  Distribution  Borrowers 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  hereby  issues  a  generic  notice  to 
those  electric  distribution  borrowers 
that  presently  have  mortgages  that 
prohibit  the  issuance  of  additional 
secured  debt  without  the  consent  of 
RUS  (i.e.,  most  mortgages  entered  into 
before  1996)  that  RUS  hereby  approves 
their  issuance  of  additional  secured 
notes,  provided  that  the  terms  and 
conditions  contained  in  the  model 
forms  of  mortgage  and  loan  contract  in 
use  by  RUS  since  January  1996  are 
satisfied. 

DATES:  This  generic  approval  extends  to 
electric  distribution  borrowers  who 
notified  RUS  of  their  intention  to  issue 
additional  secured  debt  on  or  after 
February  20,  1998.  under  the 
circumstances  set  out  in  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Arnold,  Office  of  the  Assistant 
Administrator,  Electric  Program,  Rural 
Utilities  Service,  United  States 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW,  Stop  1560, 
Room  4024-S,  Washington,  DC  20250- 
1500.  Phone:  202-690-1078.  FAX:  202- 
690-0717.  E-mail: 
samold@rus.usda.gov. 
SUPPLEMENTARY  INFORMATION:  The  Rural 
Utilities  Service  (RUS)  makes  and 
guarantees  loans  for  electric  facilities  to 
serve  consumers  in  rural  areas  pursuant 
to  the  Rural  Electrification  Act  of  1936, 
as  amended  (7  U.S.C.  901  et  seq.)  (RE 
Act).  These  loans  are  ordinarily  secured 
through  the  use  of  a  common  mortgage 
with  RUS  and  at  least  one  supplemental 
lender. 

Under  the  form  of  common  mortgage 
RUS  used  from  the  early  1970's  until 
early  1996  (Old  Mortgage),  the  borrower 
could  not  issue  additional  seciu-ed  debt 
without  first  obtaining  the  approval  of 
RUS.  RUS  exercised  broad  discretion  in 
exercising  its  right  to  approve  additional 
secured  debt  case-by-case.  The  exercise 
of  rights  in  these  cases  is  sometimes 
referred  to  as  approving  a  "lien 
accommodation,"  (although  that  broad 
term  also  encompasses  many  other 
similar  actions  by  RUS  that  are  not 
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covered  by  this  notice).  As  the  RUS 
program  matured,  this  case-by-case 
approach  to  approving  all  additional 
secured  debt  became  less  workable  for 
RUS,  its  borrowers,  and  supplemental 
lenders. 

On  July  18,  1995,  at  60  FR  36881,  RUS 
published  7  CFR  Part  1718.  Loan 
Security  Documents  for  Electric 
Borrowers,  that  issued  a  new  model 
form  of  mortgage  (New  Mortgage)  for 
electric  distribution  borrowers.  In  a 
related  action,  on  December  29,  1995,  at 
60  FR  67395,  RUS  amended  7  CFR  Part 
1718  to  issue  a  new  model  form  of  loan 
contract  (New  Loan  Contract)  for 
electric  distribution  borrowers.  The 
New  Mortgage  and  New  Loan  Contract 
went  into  use  for  all  electric  distribution 
loans  or  guarantees  approved  by  RUS 
after  January  29,  1996. 

Among  other  things,  these  new  forms 
of  loan  documents  replaced  many 
subjective  standards  and  practices  that 
required  RUS,  as  mortgagee,  to  review 
borrower  requests  for  routine  additional 
financings  case-by-case.  Sections  2.01 
and  2.02  of  the  New  Mortgage  and 
§§  6.13  and  6.14  of  the  New  Loan 
Contract  establish  objective  tests  for  the 
issuance  of  new  debt  that  qualifies  as 
secured  under  the  borrower's  mortgage. 
No  lien  accommodations  are  required 
for  additional  financing  that  complies. 
Because  of  the  success  of  the  objective 
approach,  RUS  is  extending  it  to  those 
electric  distribution  borrowers  still 
operating  under  the  Old  Mortgage.  RUS 
expects  that  this  action  will  also 
eliminate  the  confusion  associated  with 
maintaining  two  different  standards  for 
the  routine  issuance  of  electric 
distribution  debt  during  the  period  the 
RUS  program  transitions  fi-om  the  Old 
Mortgage  form  to  the  New  Mortgage 
form. 

This  Federal  Register  Notice  is  a 
generic  notice  of  approval,  under  7  CFR 
1717.600(c),  allowing  electric 
distribution  borrowers  operating  under 
the  Old  Mortgage  to  issue  additional 
debt  without  prior  RUS  approval  under 
the  same  terms  and  conditions  as 
borrowers  with  the  New  Mortgage  and 
New  Loan  Contract. 

Specifically,  an  electric  distribution 
borrower  with  an  Old  Mortgage  may 
now,  without  first  obtaining  any  RUS 
approval,  issue  additional  debt  to 
refinance  or  refund  existing  secured 
debt  or  to  acquire,  procure,  or  construct 
eligible  property  additions  if  the 
borrower  satisfies  the  terms  and 
conditions  for  the  issuance  of  such  debt 
contained  in  the  New  Mortgage  and 
New  Loan  Contract. 

The  model  forms  of  the  New  Mortgage 
and  New  Loan  Contract  are  published  in 
RUS  regulations  as  appendices  to  7  CFR 


1718,  subparts  B  and  C,  respectively. 
The  applicable  provisions  in  the  New 
Mortgage  are  §§  1.01,  2.01  and  2.02  and 
Exhibit  A.  The  applicable  provisions  in 
the  New  Loan  Contract  are  Article  I — 
Definitions,  §§6.13  and  6.14  of  Article 
VI — Negative  Covenants,  and  Exhibits 
C-1  and  C-2  (forms  of  certifications). 
The  regulation,  including  appendices,  is 
available  on  the  RUS  homepage  at 
www.usda.gov/rus. 

RUS  may,  upon  vkritten  notice  to  a 
borrower,  prospectively  amend  or  annul 
this  approval  as  set  forth  in  7  CFR 
1717.600.  Nothing  in  this  notice  of 
approval  is  intended  to  affect  the  rights 
of  any  other  lender.  Any  electric 
distribution  borrower  that  does  not 
qualify  for  the  approval  contained  in 
this  notice,  must  continue  to  refer  to  its 
existing  mortgage  and  RUS  loan  contract 
and  RUS  regulations  including  7  CFR 
1717,  subparts  R  and  S  for  the  terms  and 
conditions  for  issuing  additional 
secured  debt. 

Authority:  7  US.C.  901  et  seq. 
Dated:  August  21,  1998, 
Christopher  A.  McLean, 

Acting  Administrator.  Rural  Utilities  Service. 
|FR  Doc.  98-22932  Filed  8-25-98;  8:45  am] 

BILUNG  CODE  3410-1S-P 


DEPARTMENT  OF  COMMERCE 

Submission  tor  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 

Title:  Foreign  Fishing  Vessel  Permit 
Applications. 

Agency  Form  Number(s):  None. 

OMB  Approval  Number:  0648-0089. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  50  hours. 

Number  of  Respondents:  50. 

Avg.  Hours  Per  Response:  1  hour. 

Needs  and  Uses:  Section  204  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
provides  for  the  issuance  of  foreign 
fishing  permits.  This  information 
collection  covers  the  submission  of 
application  information  necessary  to 
evaluate  and  act  on  permit  applications. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion,  annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 


OMB  Desk  Officer.  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  bv 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street.  NW. 
Washington,  DC  20503. 

Dated:  August  20,  1998. 

Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer 

|FR  Doc.  98-22903  Filed  8-25-98:  8:45  am] 

BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Fishermen's  Contingency  Fund. 

Agency  Form  Numberfs):  NOAA  88- 
164  and  NOAA  88-166. 

OMB  Approval  Number:  0648-0082. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  2.017  hours. 

Number  of  Respondents:  200. 

Avg.  Hours  Per  Response:  5  minutes 
for  the  15-day  report.  10  hours  for  the 
application. 

Needs  and  Uses:  Title  IV  of  the  Outer 
Continental  Shelf  Lands  Act 
Amendments  established  the 
Fishermen's  Contingency  Fund  to 
compensate  commercial  fishermen  for 
property  or  economic  loss  caused  by  oil 
and  gas  obstructions  on  the  U.S.  Outer 
Continental  Shelf.  The  Fund  is  funded 
by  fees  assessed  oil  and  gas  companies 
operating  on  the  Outer  Continental 
Shelf.  In  order  to  receive  compensation, 
a  claim  must  file  with  the  National 
Marine  Fisheries  Ser\'ice.  The 
documentation  is  used  to  determine  if 
the  claimant  is  eligible  for 
compensation  and  to  determine  the 
amount  of  payment. 
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Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer,  (202) 
482-3272.  Department  of  Commerce, 
Room  5327,  14th  and  Constitution 
Avenue,  N\V,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  August  20,  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  98-22904  Filed  8-25-98;  8:45  ami 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clecU"ance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 


Title:  National  Marine  Sanctuary 
Permits. 

Agency  Fonn  Numbeifs):  None. 

OMB  Approval  Number:  0648-0141. 

Type  Of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  877  hours. 

Number  of  Respondents:  482 
(multiple  responses). 

Avg.  Hours  Per  Response:  Ranges 
between  15  minutes  and  2  hours 
depending  on  the  requirement. 

Needs  and  Uses:  The  Marine 
Protection,  Research,  and  Sanctuaries 
Act,  provides  for  the  establishment  of 
National  Marine  Sanctuaries.  The 
intended  effect  is  to  protect  the 
conservation,  recreational,  ecological, 
historical,  research,  education  and 
aesthetic  qualities  of  these  special  areas. 
The  Sanctuary  regulations  list  specific 
activities  that  are  prohibited.  These 
otherwise  prohibited  activities  are 
permissible  if  a  permit  is  issued  by 
NOAA.  This  information  collection 
includes  the  applications  for  these 
permits  and  reports  submitted  following 
the  conduct  of  the  permitted  activity. 
The  application  is  used  to  make  a 
decision  on  whether  or  not  the  project 
is  of  value  and  to  determine  if  there  are 
adequate  safeguards  to  protect  the 
environment. 

Affected  Public:  Not-for-profit 
institutions,  businesses  or  other  for- 
profit  organizations,  individuals,  federal 
government,  state,  local  or  tribal 
govermnent. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 


calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327,  14th  and  Constitution 
Avenue.  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer.  Room  10202.  New  Executive 
Office  Building.  725  17th  Street.  NW. 
Washington.  DC  20503. 

Dated:  August  20,  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  98-22905  Filed  8-25-98;  8:45  am] 

BILUNG  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

AGENCY:  Economic  Development 
Administration  (EDA),  Commerce.. 

ACTION:  To  give  firms  an  opportimity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 

Lost  of  Petition  Action  by  Trade 
Adjustment  Assistance  for  Period  07/16/ 
98-08/15/98 


Firm  name 

Address 

Date  petition 
accepted 

Product 

Fabry  Glove  and  Mitten  Company 

Networks  International  Coro  

1201  Main  Street,  Green  Bay,  Wl  54301 

15237  Broadmoor  Street,  Shawnee  Mis- 
sion, KS  66223. 
PO  Box  677,  Mountain  Home,  NC  28758 

507  Katlian  Street,  Sitka,  AK  99835  

PO  Box  157,  Pawtucket,  Rl  02862  

301    Smalley    Avenue,    Middlesex,    NJ 

08846. 
14  Burt  Drive,  Deer  Park,  NY  11729  

191    Georgia    Avenue,    Providence,    Rl 

02905. 
804  Texas  Court,  O'Fallon,  MO  63366  ... 
57    Meserole    Avenue,    Brooklyn,    NY 

11???. 
One     Kendrick    Way,     Wareham,     MA 

02571. 
720  Military  Parkway,  Suite  D,  Mesquite, 

TX  75159. 
PO  Box  388,  Langley,  OK  74350  

07/20/98 

07/20/98 

07/23/98 

07/23/98 
07/30/98 
07/31/98 

07/31/98 

07/31/98 

07/31/98 
08/03/98 

08/03/98 

08/05/98 

08/05/98 

Winter  sports  gloves  of  leather  and  non- 
leather. 
Electronic  filters  and  oscillators. 

Branford   Wire    and   Manufacturing    Co., 

Inc. 
Seafood  Producers  Cooperative 

Stainless  steel  wire. 
Fresh  and  frozen  salmon. 

Sanford  White  Company,  Inc 

General  Machine  Co.  of  NJ  

Kinematics  and  Controls  Corp 

Jewelry. 

Food   blenders   and   dryers   for   dyes, 

foods,  cements  and  cosmetics. 
Liquid  level  sensors  and  automatic  and 

Ribco  Manufacturing,  Inc  

Screen  Creations  Ltd  

semiautomatic         vacuum/volumetric 

fillers. 
Clasps  and  buckles  for  clothing,  leather 

goods  and  footwear. 
Screen  printed  shirts. 

Pinquist  Tool  &  Die  Co.,  Inc  

Hostar  Marine  Transport  Systenns,  Inc  .... 
G.N.  Ostrander,  Inc 

Metal  stampings. 

Marine    transport   trailers,    boat    stands 

and  dollies. 
Brooms. 

Lakewood  Cabinetry  

Wood  kitchen  cabinets. 
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Firm  name 


Gilbert  &  Nash  Company,  Inc 
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Address 


1 1 00    Prospect 
54130. 


Lane,    Kaukauna,    Wl 


Date  petition 
accepted 


08/14/98 


Product 


Guiding   and   tensioning   equipment   for 
endless  fatxics. 


The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance,  Room 
7315,  Economic  Development 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 

Dated:  August  19,  1998. 

Anthony  J.  Meyer, 

Coordinator,  Trade  Adjustment  and 
Technical  Assistance. 

(FR  Doc.  98-22859  Filed  8-25-98;  8:45  am] 

BILUNG  CODE  351&-24-M 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcement  of  an  Opportunity  To 
Join  a  Cooperative  Research  and 
Development  Consortium  for  Single- 
Crystal  Reference  Materials 

AGENCY:  National  Institute  of  Standards 

and  Technology. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  invites 
interested  parties  to  attend  a  meeting  on 
September  15,  1998,  in  the  Santa  Clara, 
CA  area  or  on  September  29, 1998  in  the 
Gaithersburg,  MD  area  to  discuss  setting 
up  a  cooperative  research  consortium. 
The  goal  of  the  consortium  is  to  achieve 
commercially  available  reference 
standards  to  support  CD-metrology 


below  0.25  microns.  PcUlies 
participating  in  the  consortium  will  be 
loaned  a  pre-measured  prototype 
sample  for  evaluation. 

The  program  will  be  within  the  scope 
and  confines  of  The  Federal  Technology 
Transfer  Act  of  1986  (Pub.  L.  99-502.  15 
U.S.C.  3710a),  which  provides  federal 
laboratories  including  NIST  with  the 
authority  to  enter  into  cooperative 
research  agreements  with  qualified 
parties.  Under  this  law,  NIST  may 
contribute  personnel,  equipment,  and 
facilities — but  no  funds — to  the 
cooperative  research  program. 

Members  will  be  expected  to  make  a 
contribution  to  the  consortium's  efforts 
in  the  form  of  personnel  and  funds  to 
cover  operating  expenses.  This  is  not  a 
grant  program.  Interested  parties  should 
contact  NIST  at  least  one  week  prior  to 
the  meeting  to  confirm  their  interest  at 
the  address,  telephone  number,  or  F/VX 
number  shown  below. 
DATES:  The  meeting  will  take  place  on 
September  15,  1998,  in  the  Santa  Clara, 
CA  area  or  on  September  29,  1998  in  the 
Gaithersburg,  MD  area.  Interested 
parties  should  contact  NIST  to  confirm 
their  interest  at  the  address,  telephone 
number  or  FAX  number  shown  below. 
ADDRESSES:  The  meeting  in  the  Santa 
Clara  area  on  September  15,  1998,  will 
be  held  at  the  Hotel  Sofitel,  San 
Francisco  Bay,  223  Twin  Dolphin  Drive, 
Redwood  City,  CaHfomia  94065-1514. 
The  meeting  in  Gaithersburg  on 
September  29,  1998,  will  be  held  at  the 
National  Institute  of  Standards  and 
Technology  (NIST),  Technology 
Building  (225)  Room  A-362, 
Gaithersburg,  MD,  20899. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  W.  Cresswell,  Building  225, 
Room  B360,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899-0001, 
Telephone:  301-975-2052,  FAX:  301- 
948-4081,  Email: 
consortium@pipers.eeel.nist.gov. 
SUPPLEMENTARY  INFORMATION:  NIST  and 
Sandia  National  Laboratories,  with 
assistance  from  SEMATECH,  have 
successfully  fabricated  and  tested 
prototypes  of  a  new  class  of  reference 
materials  to  support  CD-metrology 
below  0.25  microns  with  eventual 
application  to  0.10  microns.  This  work 
has  the  long-term  goal  of  the 
commercial  availability  of  certified 
physical  standards  traceable  to  NIST.  As 


a  result  of  the  multiple  requests  for 
sample  prototypes  for  evaluative 
purposes  that  they  have  received.  NIST 
and  Sandia  management  have  proposed 
a  consortium  to  maximize  the  benefits 
of  exchanging  measurement  results 
made  independently  by  a  diverse  group 
of  participants,  each  of  whom  will  be 
loaned  a  pre-measured  prototype 
sample  for  evaluation.  This  consortium 
is  an  extension  of  a  previously 
organized  consortium  in  which  test 
samples  fabricated  by  a  Separation  by 
the  Implantation  of  6x>'gen  (SIMOX)' 
technique  were  evaluated.  The  proposed 
consortium  will  utiUze  test  samples 
fabricated  by  the  Bond  and  Etch-back 
Silicon-On-insulator  (BESOI)  technique 
which  are  expected  to  yield  superior 
results.  The  purpose  of  the  above 
meeting  is  to  describe  the  chip  layout 
and  reference-feature  construction,  to 
review  the  CD-measurement  results 
already  extracted  from  previous  test 
chips  by  NIST  and  Sandia,  and  to 
explain  the  CRADA  (Cooperative 
Research  and  Development  Agreement) 
rules  which  will  apply  to  the 
consortium.  Each  p^icipating 
organization  will  be  requested  to  make 
an  illustrated  presentation  of  its  CD- 
measurement  results  at  a  closed  meeting 
to  be  held  at  an  agreed-upon  meeting 
location  and  time. 

Organizations  will  be  asked  to 
contribute  a  nominal  fee  in  order  to 
participate. 

Dated:  August  20.  1998. 
Robert  E.  Hebner, 

Acting  Deputy  Director. 

[FR  Doc.  98-22881  Filed  8-25-98;  8:45  am] 

BILUNG  CODE  3S10-13-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Record  of  Decision  for  the  Disposal 
and  Reuse  of  Naval  Medical  Center 
Oaldand,  CA 

Su/7]/7iary- The  Department  of  the 
Navy  (Nav>').  pursuant  to  Section 
102(2)(C)  of  the  National  Environmental 
Pohcy  Act  of  1969  (NEPA).  42  U.S.C. 
4332('2)(C).  and  the  regulations  of  the 
Council  on  Environmental  Qualitv  that 
implement  NEPA  procedures,  40  CFR 
Parts  1500-1508,  hereby  announces  its 
decision  to  dispose  of  Naval  Medical 
Center  (NMC)  Oakland,  CaHfomia. 
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Navy  and  the  City  of  Oakland 
analyzed  the  impacts  of  disposal  and 
reuse  of  the  NMC  Oakland  property  in 
a  Joint  Environmental  Impact 
Statement/Environmental  Impact  Report 
(EIS/EIR).  as  required  by  NEPA  and  the 
California  Environmental  Quality  Act 
(CEQA),  Cal.  Pub.  Res.  Code,  section 
21000.  et  seq.,  as  amended.  The  City  of 
Oakland  is  responsible  for  compliance 
with  CEQA.  In  the  EIS/EIR  process. 
Navy  analyzed  four  reuse  alternatives 
and  identified  the  Maximum  Capacity 
Alternative  as  the  Preferred  Alternative. 

Navy  intends  to  dispose  of  the 
property  in  a  manner  that  is  consistent 
with  the  Preferred  Alternative.  The 
Preferred  Alternative  proposed  a  mix  of 
land  uses  composed  of  residential 
structures,  community  meeting 
facilities,  retail  businesses,  active 
recreational  areas  with  a  nine-hole  golf 
course  and  driving  range,  athletic  fields, 
and  open  space. 

The  Oakland  Base  Reuse  Authority 
(OBRA)  is  the  Local  Redevelopment 
Authority  (LRA)  for  NMC  Oakland  and 
was  responsible  for  planning  reuse  of 
the  Naval  facilities.  During  its 
development  of  alternatives.  OBRA 
asked  Navy  and  the  City  of  Oakland  to 
evaluate  the  Maximum  Capacity 
Alternative.  This  alternative  proposed  a 
more  intensive  reuse  of  the  NMC 
Oakland  property  than  OBRA  ultimately 
adopted  in  its  Final  Reuse  Plan  that  was 
published  in  August  1996. 

In  deciding  to  dispose  of  NMC 
Oakland  in  a  manner  consistent  with 
the  Preferred  Alternative.  Navy  has 
determined  that  a  mixed  land  use  will 
meet  the  local  economic  redevelopment 
goals  of  providing  housing  and 
recreational  resources  while  also 
limiting  adverse  environmental  impacts 
and  ensuring  land  uses  that  are 
compatible  with  adjacent  property.  This 
Record  of  Decision  does  not  mandate  a 
specific  mix  of  land  uses.  Rather,  it 
leaves  selection  of  the  particular  means 
to  achieve  the  proposed  redevelopment 
to  the  acquiring  entity  and  the  local 
zoning  authority. 

Background:  Naval  Medical  Center 
Oakland,  known  as  Oak  Knoll  Naval 
Hospital,  is  located  in  the  City  of 
Oakland.  California,  about  17  miles  east 
of  the  City  of  San  Francisco  and  about 
nine  miles  southeast  of  Oakland's 
central  business  district.  This  183-acre 
property  has  about  135  acres  of 
developed  land  on  which  the  main 
hospital  building,  five  concrete 
buildings,  20  wood  buildings,  25 
miscellaneous  structures,  and  38  family 
housing  structures  are  situated.  There 
are  about  48  acres  of  undeveloped  open 
space.  Much  of  the  NMC  property 
consists  of  hilly  terrain,  and  about  70 


percent  of  the  site  contains  slopes 
steeper  than  15  percent. 

Under  the  authority  of  the  Defense 
Base  Closure  and  Realignment  Act  of 
1990.  PubUc  Law  101-510.  10  U.S.C. 
2687  note,  the  1993  Defense  Base 
Closure  and  Realignment  Commission 
recommended  closure  of  the  Naval 
Hospital  at  Oakland.  California.  This 
recommendation  was  approved  by 
President  Clinton  and  accepted  by  the 
One  Hundred  Third  Congress  in  1993. 
Navy  closed  NMC  Oakland  on 
September  30, 1996. 

During  the  Federal  screening  process 
for  NMC  Oakland,  two  Federal  agencies 
within  the  United  States  Department  of 
Justice,  the  Federal  Bureau  of  Prisons 
and  the  Immigration  and  Naturalization 
Service,  expressed  interest  in  base 
closure  property  at  NMC  Oakland  but 
subsequently  withdrew  their  requests. 
Navy  declared  the  NMC  Oakland 
property  surplus  to  the  needs  of  the 
Federal  Government  on  March  13,  1995. 

Navy  published  a  Notice  of  Intent  in 
the  Federal  Register  on  September  12, 
1995,  announcing  that  Navy  and  the 
City  of  Oakland  would  prepare  a  Joint 
EIS/EIR  to  analyze  the  impacts  of 
disposal  and  reuse  of  the  land, 
buildings,  and  infrastructure  at  NMC 
Oakland.  A  public  scoping  meeting  was 
held  at  NMC  Oakland  on  September  27. 
1995.  and  the  scoping  process 
concluded  on  October  12.  1995. 

On  October  11.  1996.  Navy  and  the 
City  of  Oakland  distributed  a  Draft  EIS/ 
EIR  to  Federal,  State,  and  local  agencies, 
interested  parties,  and  the  general 
public.  On  November  13,  1996,  Navy 
and  the  City  of  Oakland  held  a  public 
hearing  concerning  the  Draft  EIS/EIR  at 
Oakland  City  Hall.  During  the  45-day 
review  period  following  publication  of 
the  Draft  EIS/EIR,  Federal,  State,  and 
local  agencies,  community  groups  and 
associations,  and  the  general  public 
submitted  oral  and  written  comments 
concerning  the  Draft  EIS/EIR.  These 
comments  and  Navy's  responses  were 
incorporated  in  the  Final  EIS/EIR  that 
was  distributed  to  the  public  on  May  1, 
1998,  for  a  30-day  review  period  that 
concluded  on  June  1,  1998.  Navy 
received  three  letters  concerning  the 
Final  EIS/EIR. 

Alternatives:  NEPA  requires  Navy  to 
evaluate  a  reasonable  range  of 
alternatives  for  the  disposal  and  reuse  of 
this  surplus  Federal  property.  In  the 
NEPA  process.  Navy  analyzed  the 
environmental  impacts  of  four  "action" 
alternatives.  Navy  also  evaluated  a  "No 
action"  alternative  that  would  leave  the 
property  in  a  caretaker  status  with  Navy 
maintaining  the  physical  condition  of 
the  property,  providing  a  security  force, 
and  making  repairs  essential  to  safety. 


In  November  1993,  the  Oakland  City 
Council  established  the  Oakland  Base 
Closure/Conversion  Task  Force.  On 
March  21,  1995,  the  City  of  Oakland,  the 
Redevelopment  Agency  of  the  City  of 
Oakland,  and  the  County  of  Alameda 
entered  into  a  Joint  Powers  Agreement 
that  established  the  Oakland  Base  Reuse 
Authority  to  plan  reuse  of  the  Naval 
Hospital,  and  OBRA  was  designated  as 
the  Local  Redevelopment  Authority  for 
NMC  Oakland.  The  City  of  Oakland  is 
the  zoning  authority  for  the  property. 

In  August  1995,  OBRA  submitted  the 
Oak  Knoll  Reuse  Plan  Preliminary 
Alternatives  report  that  proposed  four 
alternatives:  the  Mixed  Use  Village 
Alternative,  the  Single  Use  Campus 
Alternative,  the  Residential  Alternative 
and  the  Seniors/Community  Alternative 
which  OBRA  later  eliminated.  By  way 
of  a  letter  dated  December  18,  1995, 
OBRA  informed  Navy  that  it  had  added 
another  alternative  designated  as  the 
Maximum  Capacity  Alternative.  The 
LRA  identified  the  Maximum  Capacity 
Alternative  as  the  preliminary  Preferred 
Alternative  and  asked  Navy  to  evaluate 
this  alternative  in  the  EIS/EIR. 

In  August  1996,  the  Oakland  Base 
Reuse  Authority  published  the  Final 
Reuse  Plan  for  the  Naval  Medical 
Center,  Oakland.  The  Final  Reuse  Plan 
proposed  the  same  mix  of  land  uses  as 
the  Maximum  Capacity  Alternative,  but 
decreased  the  amount  of  housing  and 
commercial  development  on  the  NMC 
property.  Navy  and  the  City  of  Oakland 
analyzed  the  Maximum  Capacity 
Alternative,  the  Mixed  Use  Village 
Alternative,  the  Single  Use  Campus 
Alternative,  and  the  Residential 
Alternative  in  the  EIS/EIR  process. 

The  first  "action"  alternative,  the 
Maximum  Capacity  Alternative,  was 
designated  in  the  Final  EIS/EIR  as  the 
Preferred  Alternative  and  proposed 
more  housing  and  commercial 
development  than  OBRA  ultimately 
adopted  in  the  Final  Reuse  Plan.  The 
Preferred  Alternative  proposed  a  mix  of 
land  uses  including  residential 
structures,  community  meeting 
facilities,  retail  businesses,  active 
recreational  areas  with  a  nine-hole  golf 
course  and  driving  range,  athletic  fields, 
and  open  space. 

The  western  part  of  the  property 
covers  about  40  acres.  In  the  Maximum 
Capacity  Alternative,  residential 
structures,  retail  businesses,  and 
corporate  offices  would  occupy  25 
acres.  Three  hundred  apartment  units 
would  be  built  on  15  of  those  25  acres. 
Educational  and  cultural  facilities 
would  be  situated  on  the  remaining  15 
acres  in  the  western  section  of  NMC 
Oakland. 


The  center  of  the  property,  separated 
from  the  western  part  by  Rifle  Range 
Creek,  covers  about  86  acres  and  would 
contain  houses  and  the  nine-hole  golf 
course.  Two  hiuidred  and  fifty  houses, 
consisting  of  single  family  houses  and 
townhouses,  would  be  built  on  32  of  the 
86  acres.  A  public  nine-hole  golf  course 
would  be  built  on  the  remaining  54 
acres. 

While  OBRA's  December  1995 
Maximum  Capacity  Alternative 
proposed  to  build  sixteen  single  family 
homes  on  about  five  acres  in  the 
northeastern  part  of  the  property  along 
the  ridgeline  at  Keller  Avenue,  OBRA 
removed  this  proposal  from  the  Final 
Reuse  Plan  and  replaced  it  with  open 
space.  Nevertheless,  Navy  evaluated  this 
potential  residential  use  in  the  EIS/EIR 
to  assess  its  impact  on  the  environment. 

The  southern  end  of  the  NMC 
Oakland  property,  covering  about  20 
acres,  would  contain  active  recreational 
resources  and  houses.  The  former  Club 
Knoll  dining  and  meeting  facility,  a 
swimming  pool,  tennis  courts,  baseball 
and  soccer  fields,  a  picnic  area,  a 
driving  range,  and  a  clubhouse  would 
occupy  15  acres  at  the  site.  Eighteen 
single  family  houses  would  be  built  on 
the  remaining  five  acres  in  the 
southeastern  part  of  the  property. 

Open  space  uses  such  as  recreational 
trails,  woodlands,  wildlife  habitat,  and 
parkland  would  be  distributed  along  the 
boundaries  of  the  property  and  would 
cover  32  acres  of  land  under  the 
Maximum  Capacity  Alternative.  Largely 
because  of  the  terrain,  it  would  not  be 
possible  to  build  structures  on  about  39 
acres  of  NMC  property  under  this 
alternative. 

The  second  "action"  alternative, 
described  in  the  Final  EIS/EIR  as  the 
Mixed  Use  Village  Alternative, 
proposed  a  different  mix  of  residential, 
community,  commercial,  active 
recreational,  and  open  space  areas  from 
that  advanced  in  the  Preferred 
Alternative. 

The  Mixed  Use  Village  Alternative 
would  provide  23  acres  for  use  as  a 
mixed  use  redevelopment  composed  of 
townhouses,  other  housing  units,  a 
health  and  social  services  facility,  and 
professional  offices.  About  12  acres 
would  be  used  for  research  and 
development  offices,  laboratories,  and 
meeting  areas.  Five  acres  would  be  used 
for  a  cultural  or  meeting  facility  such  as 
a  library,  museiun,  or  conference  center. 
Five  acres  would  be  used  for 
neighborhood  commercial  activities 
such  as  a  supermarket,  restaurants,  and 
small  shops.  About  86  acres  would  be 
used  for  open  space,  and  about  eight 
acres  would  be  used  for  active 
recreational  activities.  Largely  because 
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of  the  terrain,  it  would  not  be  possible 
to  build  structures  on  44  acres  of  NMC 
property  in  this  alternative. 

The  third  "action"  alternative,  the 
Single  Use  Campus  Alternative, 
proposed  that  a  single  large  organization 
would  occupy  most  of  the  developed 
areas  of  the  NMC  Oakland  property.  The 
Single  Use  Campus  Alternative  would 
provide  35  acres  for  use  as  an 
educational  campus,  conference  facility 
or  research  headquarters.  One  acre 
would  be  used  for  neighborhood 
commercial  activities  such  as 
restaurants  and  small  shops.  Active 
recreational  areas  would  occupy  12 
acres,  and  101  acres  would  be  reserved 
as  open  space.  Largely  because  of  the 
terrain,  it  would  not  be  possible  to  build 
structures  on  34  acres  of  NMC  property 
in  this  alternative. 

The  fourth  "action"  alternative,  the 
Residential  Alternative,  proposed  to 
build  single  family  houses  similar  to 
those  in  the  surrounding  residential 
neighborhood  and  to  use  the  remaining 
property  for  retail  businesses,  active 
recreational  areas,  and  open  space.  This 
alternative  contained  two  options. 
Option  1,  the  low  density  option, 
proposed  to  construct  357  single  family 
houses  on  82  acres.  Option  2,  the  high 
density  option,  proposed  to  construct 
600  single  family  houses  on  82  acres. 
Neighborhood  commercial  activities 
such  as  restaurants  and  small  shops 
would  occupy  about  two  acres.  About 
14  acres  would  be  used  for  active 
recreational  activities,  and  46  acres 
would  be  reserved  as  open  space. 
Largely  because  of  the  terrain,  it  would 
not  be  possible  to  build  structures  on  39 
acres  of  NMC  property  in  this 
alternative. 

Environmental  Impacts:  Navy 
analyzed  the  direct,  iiMirect,  and 
cumulative  impacts  from  disposal  of 
this  Federal  property  on  land  use, 
socioeconomics,  public  services, 
cultural  resources,  aesthetics  and  scenic 
resources,  biological  resources,  water 
resources,  geology  and  soils,  traffic  and 
circulation,  air  quahty,  noise,  utifities, 
and  hazardous  materials  and  waste. 

The  direct  environmental  impacts  are 
those  associated  with  Navy's  proposed 
disposal  of  the  NMC  Oakland  property 
and  with  the  "No  action"  alternative. 
The  indirect  impacts  are  those 
associated  with  reuse  of  the  NMC 
property.  The  cumulative  impacts  are 
those  associated  with  other  projects  on 
other  property  in  the  immediate  area. 
No  significant  direct  impacts  will  result 
from  Navy's  proposed  disposal  of  NMC 
Oakland.  This  Record  of  Decision 
focuses  on  the  impacts  that  would  likely 
result  from  implementing  the  Preferred 
Alternative. 


The  preferred  Alternative  would  not 
cause  any  significant  impact  on  land 
use.  The  proposed  uses  would  not 
disturb  existing  land  uses  and  would 
not  introduce  uses  that  are  incompatible 
with  either  the  NMC  property  or  the 
surrounding  area. 

The  Preferred  Alternative  would  have 
an  impact  on  Oakland  Unified  School 
District  schools  because  it  would 
generate  an  enrollment  increase  of  about 
eight  percent  in  the  three  public  schools 
that  serve  the  NMC  Oakland  area.  This 
is  a  significant  impact,  because  most 
schools  in  the  District  are  presently 
operating  at  or  near  capacity. 

The  Preferred  Alternative  would  have 
beneficial  socioeconomic  impacts.  It 
would  enhance  the  area's  housing 
resources  and  provide  additional 
recreational  facilities  and  areas  for  the 
pubhc  such  as  the  golf  course, 
swimming  pool,  termis  courts,  athletic 
fields  and  parkland  as  well  as  generate 
some  additional  jobs. 

The  Preferred  Alternative  would  not 
require  additional  police  facilities  or 
increase  emergency  response  times.  It 
would,  however,  increase  the  demand 
for  police  services  and  create  the  need 
for  additional  poHce.  This  is  a 
significant  impact. 

The  Preferred  Alternative  would  not 
have  any  impact  on  cultural  resources 
listed  on  or  eligible  for  listing  on  the 
National  Register  of  Historic  Places, 
because  there  are  no  historic  properties 
at  NMC  Oakland.  In  letters  dated  May 
31,  1994  and  January  10.  1996.  the 
Cahfomia  State  Historic  Preser\'ation 
Officer  concurred  with  Navy's 
determination  that  implementation  of 
the  Preferred  Alternative  would  not 
have  an  effect  on  cultural  resources. 
Additionally,  as  a  result  of  the  extensive 
grading  and  development  that  has  taken 
place  at  NMC  Oakland  over  the  last  75 
years,  it  is  imlikely  that  subsurface 
cultural  resources  vdll  be  discovered 
during  redevelopment. 

The  Preferred  Alternative  would  have 
a  significant  impact  on  aesthetic  and 
scenic  resources.  The  construction  of 
houses  and  associated  grading  on  the 
ridgeline  in  the  northeastern  part  of  the 
property  with  the  resultant  loss  of  trees 
would  have  had  a  significant  impact  on 
existing  views  of  this  area.  However,  as 
discussed  earlier,  OBRA  removed  this 
housing  from  the  August  1996  Final 
Reuse  Plan  and  left  the  area  as  open 
space,  eliminating  this  impact. 

The  Preferred  Alternative  would  have 
a  significant  impact  on  biological 
resources.  In  order  to  build  the  nine- 
hole  golf  course,  it  would  be  necessary 
to  remove  some  native  vegetation  such 
as  oaks  and  other  trees,  shrubs,  and 
ground  covei-  along  Rifle  Range  Creek. 
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There  are  no  threatened  or 
endangered  species  present  at  NMC 
Oakland.  Thus,  the  Preferred 
Alternative  would  not  have  any  impact 
on  such  species. 

The  Preferred  Alternative  would  not 
have  any  significant  impact  on  water 
resources.  It  would  not  cause  substantial 
flooding,  erosion,  or  other  adverse 
effects  on  water  quality. 

The  Preferred  Alternative  could  have 
a  significant  impact  on  geology  and 
soils.  It  is  possible  that  redevelopment 
of  the  NMC  Oakland  property  could 
result  in  slope  failures.  Limiting  the 
redevelopment  of  existing  slopes  to  20 
percent  or  flatter  and  requiring  the  use 
of  geotechnical  measures  during  design 
and  construction  would  reduce  the  risk 
of  slope  failure  to  an  insignificant  level. 

The  Preferred  Alternative  would  have 
significant  impacts  on  traffic  and 
circulation.  The  proposed  reuse  of  this 
property  would  generate  about  13,090 
average  daily  trips,  compared  with  the 
4,804  average  daily  trips  that  were 
associated  with  Navy's  use  of  the  NMC 
Oakland  property.  This  increased  traffic 
would  generate  a  substantial  increase  in 
congestion  at  five  local  intersections 
during  the  morning  and  evening  periods 
of  peak  traffic  volume.  These  impacts 
can  be  mitigated  by  installing  additional 
traffic  signals  and  modifying  traffic 
lanes. 

The  Preferred  Alternative  would  not 
have  any  significant  adverse  impact  on 
Federal  air  quality  standards  in  the  San 
Francisco  Bay  Area.  However,  the 
Preferred  Alternative  would  have 
significant  and  unmitigable  traffic- 
related  emission  impacts  on  regional 
Bay  Area  Air  Quality  Management 
District  (BAAQMD)  standards,  because 
the  air  pollutant  emissions  would 
exceed  BAAQMD  standards.  The 
proposed  redevelopment  of  this 
property  would  generate  more  motor 
vehicle  traffic  than  when  Navy  operated 
NMC  Oakland.  As  a  result,  vehicle 
emissions  associated  with  this  traffic 
would  exceed  the  BAAQMD 
significance  thresholds  for  both  ozone 
precursor  emissions  (reactive  organic 
compounds  and  nitrogen  oxides)  and 
inhalable  particulate  matter  (PMlO). 

Demolition,  renovation,  and 
construction  activities  on  the  property 
would  generate  dust  that  would  also 
have  an  impact  on  air  quality. 
Implementing  standard  dust  control 
measures  during  demolition, 
renovation,  and  construction  would 
reduce  this  impact  to  an  insignificant 
level. 

Section  176  of  the  Clean  Air  Act,  42 
U.S.C.  7506,  as  amended,  requires 
Federal  agencies  to  review  their 
activities  to  ensure  that  they  do  not 


hamper  local  efforts  to  control  air 
pollution.  This  statute  prevents  Federal 
agencies  from  conducting  activities  that 
do  not  conform  to  an  approved 
implementation  plan,  but  recognizes 
certain  categorically  exempt  activities. 
The  Conveyance  of  real  property, 
regardless  of  the  method,  is  such  a 
categorically  exempt  activity. 
Accordingly,  disposal  of  the  NMC 
Oakland  property  does  not  require  Navy 
to  conduct  a  conformity  analysis. 

The  Preferred  Alternative  would  have 
significant  but  mitigable  temporary 
noise  impacts  on  adjacent  property 
arising  out  of  demolition,  renovation, 
and  construction  activities  at  the  NMC 
Oakland  site.  The  acquiring  entity  will 
reduce  these  potential  noise  impacts  to 
an  insignificant  level  by  limiting 
demolition  and  construction  to  normal 
daytime  hours. 

The  existing  traffic  on  Interstate 
Highway  580  adjacent  to  the  western 
side  of  NMC  Oakland  produces  high 
noise  levels.  Under  the  Preferred 
Alternative,  residents  of  this  area  would 
be  exposed  to  24-hour  average  noise 
levels  that  would  exceed  the  65-decibel 
average  level  generally  considered 
compatible  with  residential 
development.  This  is  a  significant 
impact. 

With  the  exception  of  the  potable 
water  supply,  the  Preferred  Alternative 
would  not  have  a  significant  impact  on 
utilities.  This  alternative  would, 
however,  increase  the  demand  for  water 
by  112  percent  as  a  result  of  the 
increased  number  of  people  residing  on 
the  property  and  golf  course 
maintenance  requirements.  The 
acquiring  entity  will  mitigate  this 
impact  to  an  insignificant  level  by 
coordinating  with  water  suppliers  in  the 
conservation  and  consumption  of  water. 

No  significant  impacts  would  be 
caused  by  the  hazardous  materials  and 
hazardous  waste  that  may  be  used  and 
generated  in  the  Preferred  Alternative. 
These  materials  will  be  regulated  under 
the  Resource  Conservation  and 
Recovery  Act  of  1976  (RCRA),  42  U.S.C. 
6901,  etseq. 

Navy  also  analyzed  the  impacts  on 
low-income  and  minority  populations 
pursuant  to  Executive  Order  12898, 
Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,  reprinted  in  42  U.S.C.  4321 
note.  There  would  be  no 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  minority  and  low-income 
populations.  Indeed,  the  Preferred 
Alternative  would  increase  the  amount 
of  housing  available  in  the  City,  provide 
additional  recreational  facilities  and 


areas  for  local  residents,  and  generate 
some  additional  jobs. 

Mitigation:  Implementation  of  the 
decision  to  dispose  of  NMC  Oakland 
does  not  require  Navy  to  perform  any 
mitigation  measures.  The  Final  EIS/EIR 
identified  and  discussed  those  actions 
that  will  be  necessary  to  mitigate 
impacts  associated  with  the  reuse  of 
NMC  Oakland.  The  acquiring  entity, 
under  the  direction  of  Federal,  State, 
and  local  agencies  with  regulatory 
authority  over  protected  resources,  will 
be  responsible  for  implementing  all 
necessary  mitigation  measures. 

Comments  Received  on  the  FEIS: 
Navy  received  comments  on  the  Final 
EIS/EIR  firom  the  United  States 
Enviroimiental  Protection  Agency,  the 
Alameda  County  Congestion 
Management  Agency,  and  the  Oakland 
Unified  School  District.  All  of  the 
substantive  comments  concerned  issues 
already  discussed  in  the  Final  EIS/EIR. 
Those  comments  that  require 
clarification  are  addressed  below. 

The  Alameda  County  Congestion 
Management  Agency  commented  that 
the  standard  it  applies  to  ascertain 
significant  environmental  impacts  from 
traffic  congestion  permits  longer  traffic 
delays  than  the  stricter  standard  applied 
by  the  City  of  Oakland  and  used  by 
Navy  in  its  traffic  emalysis.  Navy's  use 
of  the  more  restrictive  standard  ensured 
that  both  standards  would  be  met  or 
exceeded,  the  EIS/EIR  discussed 
mitigation  measures  such  as  additional 
traffic  signals  and  lane  modifications 
that  would  reduce  these  environmental 
impacts  to  an  insignificant  level  even 
applying  the  stricter  City  of  Oakland 
traffic  congestion  standard. 

The  Alameda  County  Congestion 
Management  Agency  also  asked  Navy  to 
analyze  traffic  congestion  on  freeways 
for  the  years  2000  and  2010  and  to 
identify  measures  that  would  reduce 
traffic  congestion,  irrespective  of 
whether  such  congestion  was 
significant.  Navy  analyzed  traffic 
congestion  on  freeways  for  both  years 
and  concluded  that  any  traffic 
congestion  would  be  insignificant. 
Consequently,  there  was  no  need  further 
to  discuss  mitigation  measures. 

The  Oakland  Unified  School  District 
reiterated  its  comment  on  the  Draft  EIS/ 
EIR  that  since  the  reuse  of  NMC 
Oakland  would  increase  school 
enrollment,  any  redevelopment  plan 
should  also  provide  funding  for 
building  additional  school  facilities.  As 
explained  in  response  to  the  School 
District's  comments  on  the  Draft  EIS/ 
EIR,  Navy's  disposal  of  the  NMC 
Oakland  property  would  not  cause  any 
environmental  impacts  that  would 
require  Navy  to  fund  the  construction  of 


new  school  facilities.  The  Final  EIS/EIR 
discussed  mitigation  measures  that 
would  reduce  school  overcrowding  to 
an  insignificant  level.  The  acquiring 
entity  and  the  Oakland  Unified  School 
District  will  be  responsible  for 
implementing  appropriate  mitigation 
measures. 

Regulations  Governing  the  Disposal 
Decision:  Since  the  proposed  action 
contemplates  disposal  under  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990  (DBCRA).  Public  Law  101- 
510,  10  U.S.C.  2687  note,  Navy's 
decision  was  based  upon  the 
environmental  analysis  in  the  Final  EIS/ 
EIR  and  application  of  the  standards  set 
forth  in  DBCRA.  the  Federal  Property 
Management  Regulations  (FPMR),  41 
CFR  Part  101-47,  and  the  Department  of 
Defense  Rule  on  Revitalizing  Base 
Closure  Communities  and  Community 
Assistance  (DoD  Rule),  32  CFR  Parts  174 
and  175. 

Section  101-47.303-1  of  the  FPMR 
requires  that  the  disposal  of  Federal 
property  benefit  the  Federal  government 
and  constitute  the  "highest  and  best 
use"  of  the  property.  Section  101- 
47.4909  of  the  FPMR  defines  the 
"highest  and  best  use"  as  that  use  to 
which  a  property  can  be  put  that 
produces  the  highest  monetary  return 
fi-om  the  property,  promotes  its 
maximum  value,  or  serves  a  public  or 
institutional  purpose.  The  "highest  and 
best  use"  determination  must  be  based 
upon  the  property's  economic  potential, 
qualitative  values  inherent  in  the 
property,  and  utilization  factors 
affecting  land  use  such  as  zoning, 
physical  characteristics,  other  private 
and  pubhc  uses  in  the  vicinity, 
neighboring  improvements,  utility 
services,  access,  roads,  location,  and 
environmental  and  historical 
considerations. 

After  Federal  property  has  been 
conveyed  to  non-Federal  entities,  the 
property  is  subject  to  local  land  use 
regulations,  including  zoning  and 
subdivision  regulations  and  building 
codes.  Unless  expressly  authorized  by 
statute,  the  disposing  Federal  agency 
cannot  restrict  the  future  use  of  surplus 
Government  property.  As  a  result,  the 
local  community  exercises  substantial 
control  over  future  use  of  the  property. 
For  this  reason,  local  land  use  plans  and 
zoning  affect  determination  of  the 
highest  and  best  use  of  surplus 
Government  property. 

The  DBCRA  directed  the 
Administrator  of  the  General  Services 
Administi-ation  (GSA)  to  delegate  to  the 
Secretary  of  Defense  authority  to 
transfer  and  dispose  of  base  closure 
property.  Section  2905(b)  of  DBCRA 
directs  the  Secretary  of  Defense  to 


Federal  Register/ Vol.  63,  No.  165 /Wednesday,  August  26.  1998 /Notices 


45471 


exercise  this  authority  in  accordance 
with  GSA's  property  disposal 
regulations,  set  forth  at  Sections  101- 
47.1  through  101-47.8  of  the  FPMR.  By 
letter  dated  December  20,  1991.  the 
Secretary  of  Defense  delegated  the 
authority  to  transfer  and  dispose  of  base 
closure  property  closed  under  DBCRA 
to  the  Secretaries  of  the  Military 
Departments.  Under  this  delegation  of 
authority,  the  Secretary  of  the  Navy 
must  follow  FPMR  procedures  for 
screening  and  disposing  of  real  property 
when  implementing  base  closures.  Only 
where  Congress  has  expressly  provided 
additional  authority  for  disposing  of 
base  closure  property,  e.g.,  the  economic 
development  conveyance  authority 
established  in  1993  by  Section 
2905(b)(4)  of  DBCRA,  may  Navy  apply 
disposal  procedures  other  than  the 
FPMR's  prescriptions. 

In  Section  2901  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1994,  Public  Law  103-160, 
Congress  recognized  the  economic 
hardship  occasioned  by  base  closures, 
the  Federal  interest  in  facilitating 
economic  recovery  of  base  closure 
communities,  and  the  need  to  identify 
and  implement  reuse  and 
redevelopment  of  property  at  closing 
installations.  In  Section  2903(c)  of 
Public  Law  103-160,  Congress  directed 
the  Military  Departments  to  consider 
each  base  closure  community's 
economic  needs  and  priorities  in  the 
property  disposal  process.  Under 
Section  2905(b)(2)(E)  of  DBCRA,  Navy 
must  consult  with  local  communities 
before  it  disposes  of  base  closure 
property  and  must  consider  local  plans 
developed  for  reuse  and  redevelopment 
of  the  surplus  Federal  property. 

The  Department  of  Defense's  goal,  as 
set  forth  in  Section  174.4  of  the  DoD 
Rule,  is  to  help  base  closure 
communities  achieve  rapid  economic 
recovery  through  expeditious  reuse  and 
redevelopment  of  the  assets  at  closing 
bases,  taking  into  consideration  local 
market  conditions  and  locally 
developed  reuse  plans.  Thus,  the 
Department  has  adopted  a  consultative 
approach  with  each  community  to 
ensure  that  property  disposal  decisions 
consider  the  Local  Redevelopment 
Authority's  reuse  plan  and  encourage 
job  creation.  As  a  part  of  this 
cooperative  approach,  the  base  closure 
community's  interests,  e.g.,  reflected  in 
its  zoning  for  the  area,  play  a  significant 
role  in  determining  the  range  of 
alternatives  considered  in  the 
environmental  analysis  for  property 
disposal.  Furthermore,  Section 
175.7(d)(3)  of  the  DoD  Rule  provides 
that  the  Local  Redevelopment 
Authority's  plan  generally  vdll  be  used 


as  the  basis  for  the  proposed  disposal 
action. 

The  Federal  Property  and 
Administrative  Services  Act  of  1949,  40 
U.S.C.  484,  as  implemented  by  the 
FPMR,  identifies  several  mechanisms 
for  disposing  of  surplus  base  closure 
property:  by  public  benefit  conveyance 
(FPMR  Sec.  104-47.303-2);  by 
negotiated  sale  (FPMR  Sec.  101-47.304- 
9):  and  by  competitive  sale  (FPMR  101- 
47.304-7).  Additionally,  in  Section 
2905(b)(4),  the  DBCRA'established 
economic  development  conveyances  as 
a  means  of  disposing  of  surplus  base 
closure  property. 

The  selection  of  any  particular 
method  of  conveyance  merely 
implements  the  Federal  agency's 
decision  to  dispose  of  the  property. 
Decisions  concerning  whether  to 
undertake  a  public  benefit  conveyance 
or  an  economic  development 
conveyance,  or  to  sell  property  by 
negotiation  or  by  competitive  bid  are 
committed  by  law  to  agency  discretion. 
Selecting  a  method  of  disposal 
implicates  a  broad  range  of  factors  and 
rests  solely  within  the  Secretar>'  of  the 
Navy's  discretion. 

Conclusion:  The  Oakland  Base  Reuse 
Authority's  proposed  reuse  of  the  NMC 
Oakland  property,  reflected  in  the 
August  1996  Final  Reuse  Plan  for  the 
Naval  Medical  Center.  Oakland  and 
substantially  embodied  in  the  Preferred 
Alternative,  is  consistent  with  the 
prescriptions  of  the  FPMR  and  Section 
174.4  of  the  DoD  Rule.  The  Reuse 
Authority  has  determined  in  its 
Maximum  Capacity  Alternative  that  the 
property  should  be  used  for  several 
purposes,  including  residential, 
community,  commercial,  recreational, 
and  open  space.  The  property's  location, 
physical  characteristics  and  existing 
infrastructure  as  well  as  the  current  uses 
of  adjacent  property  make  it  appropriate 
for  the  proposed  uses. 

Although  the  "No  action"  alternative 
has  less  potential  for  causing  adverse 
environmental  impacts,  this  alternative 
would  not  take  advantage  of  the 
property's  location,  physical 
characteristics  and  infrastructure  or  the 
current  uses  of  adjacent  property. 
Additionally,  it  would  not  foster  local 
redevelopment  of  the  NMC  Oakland 
property. 

Accordingly.  Navy  will  dispose  of 
Naval  Medical  Center  Oakland  >n  a 
manner  that  is  consistent  with  the 
Oakland  Base  Reuse  Authority's  Final 
Reuse  Plan  for  the  property. 
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Dated:  August  17.  1998. 
William  ].  Cassidy,  Jr.. 

Deputy  Assistant  Secretary  of  the  Navy 
(Conversion  and  Redevelopment). 

[FR  Doc.  98-22938  Filed  &-25-98:  8:45  am) 

BILLING  CODE  3810-FF-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Public  Scoping  Meeting  for 
the  Marine  Corps  Heritage  Center 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  the  Navy 
announces  that  it  will  hold  a  public 
scoping  meeting  to  solicit  comments  on 
its  preparation  of  an  environmental 
impact  statement  for  the  Marine  Corps 
Heritage  Center  at  or  adjacent  to  Marine 
Corps  Base  Quantico,  Virginia.  Agencies 
and  the  public  are  invited  to  provide 
written  comments. 

DATES:  The  public  scoping  meeting  will 
be  on  September  17,  1998,  from  7:00  pm 
to  9:00  pm.  All  written  comments  must 
be  received  no  later  than  October  5, 
1998. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ramada  Inn.  Grill  Room.  16304 
Route  1,  Triangle,  Virginia.  Written 
comments,  statements  and/or  questions 
regarding  scoping  issues  should  be 
addressed  to:  Commanding  General, 
Marine  Corps  Base,  (B  046).  3040 
McCawley  Avenue.  Suite  2,  Quantico, 
Virginia,  22134-5053  (Attention:  Mr. 
Jeff  Shrum). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeff  Shrum  (703)  784-5383  ext  225,  fax 
(703)  784-5809,  email 
shrumj@quantico.usmc.mil. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  National  Environmental  Policy 
Act  as  implemented  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  Parts  1500-1508),  the  U.S.  Marine 
Corps  published  a  notice  of  intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  in  the  Federal  Register 
on  July  7,  1998,  to  evaluate  the 
environmental  effects  of  constructing 
and  operating  a  Heritage  Center 
complex  at  or  adjacent  to  Marine  Corps 
Base  (MCB)  Quantico  for  Marine  Corps 
personnel,  their  families  and  the  general 
public.  This  Center  would  consolidate 
existing  interpretive  and  curatorial 
functions  that  are  located  at  MCB 
Quantico,  VA,  and  the  Washington 
Navy  Yard,  Washington.  DC. 

The  Marine  Corps  Air  Ground 
Museum,  located  at  MCB  Quantico, 
holds  many  of  the  items  in  the  Marine 
Corps  collections  and  also  provides 


items  to  other  DOD  museums,  the 
Smithsonian  Museum,  and  other 
civilian  museums.  The  proposed 
Heritage  Center  would  facilitate  and 
enhance  the  presentation  of  Marine 
Corps  artifacts  and  history,  promote 
professional  military  educational 
opportunities  emd  accommodate  unique 
military  events  and  conferences. 
Currently,  the  dispersed  locations  used 
to  protect  the  heritage  of  the  Marine 
Corps  do  not  have  adequate  facilities  for 
preservation  of  artifacts  or  adequate 
space  for  displays  and  historic 
interpretation  presentations. 

Locations  that  meet  requirements  for 
siting  the  Heritage  Center  will  be 
evaluated  in  the  EIS.  The  siting  criteria 
includes  sufficient  size  and  suitability 
in  order  to  accommodate  facilities  (e.g.. 
buildings,  parking,  roads),  and  provide 
visual  and  noise  buffers;  proximity  to 
Interstate  95  and/or  U.S.  Route  1  in 
order  to  facilitate  traffic  to/from  the  site; 
and  proximity  to  MCB  Quantico  in 
order  to  support  educational 
requirements  of  the  Base  and  obtain 
educational  and  facility  support  from 
the  Base. 

Environmental  issues  to  be  addressed 
in  the  EIS  include;  geological  resources, 
biological  resources,  water  resources, 
noise,  air  quality,  land  use 
compatibility,  cultural  resources, 
socioeconomics,  environmental  justice, 
public  health  and  safety,  transportation/ 
circulation,  aesthetics,  utilities, 
hazardous  materials,  and  solid  waste. 

Dated:  August  21,  1998. 
Ralph  W.  Corey. 

LCDB,  JAGC.  USN,  Federal  Register  Liaison 

Officer. 

|FR  Doc.  98-22884  Filed  8-25-98;  8:45  am) 

BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  25.  1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 


Management  and  Budget,  725  17th 
Street,  NW..  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
5624.  Regional  Office  Building  3. 
Washington.  DC  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-6196. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for.  and  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  August  20,  1998. 

Hazel  Fiers, 

Acting  Deputy  Chief  Information  Officer, 
Office  of  the  Chief  Information  Officer. 

Office  of  Management 

Type  of  Review:  Revision. 

Title:  Waiver  Guidance  for  Waivers 
Available  Under  Goals  2000,  Elementary 
and  Secondary  Education  Act  and 
School-to-Work. 

Frequency:  One  time. 

Affected  Public:  State,  local  or  Tribal 
Gov't;  SEAs  or  LEAs. 


[FR  Doc.  9 

BILUNG  COC 


Reporting  and  Recordingkeeping  Hour 
Burden: 

Responses:  100. 

Burden  Hours:  2,000. 
Abstract:  The  information  collection 
is  necessary  to  provide  guidance  to 
schools,  local  educational  agencies,  and 
state  educational  agencies,  on 
submission  of  requests  for  waivers  of 
statutory  and  regulatory  requirements. 

|FR  Doc.  98-22847  Filed  8-25-98;  8:45  am) 
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Department  of  Education 

[CFDA  NO:  84.031] 

Reopening  of  Closing  Date  for  Receipt 
of  Applications  for  Designation  as  an 
Eligible  Institution  for  Fiscal  Year  (FY) 
1998,  Eligibility  for  the  Part  A 
Strengthening  Institutions  and 
Hispanic-Serving  Institutions  Program 

SUMMARY:  On  November  13.  1997.  a 
notice  was  published  in  the  Federal 
Register  (62  FR  60988-60989)  that 
established  a  closing  date  for  transmittal 
of  applications  for  the  FY  1998 
designation  of  eligible  institutions  for 
the  Part  A  Strengthening  Institutions 
and  Hispanic-Serving  Institutions 
Programs.  The  purpose  of  this  notice  is 
to  reopen  the  closing  date  for  the 
transmittal  of  applications  and  to  allow 
applicants  additional  time  to  establish 
eligibility  for  purposes  of  receiving  a 
waiver  of  certain  non-Federal  share 
requirement  under  the  Federal  Work 
Study  (FWS)  or  Federal  Supplemental 
Education  Opportunity  Grant  (FSEOG) 
programs  authorized  under  Title  IV  of 
the  Higher  Education  Act  of  1965,  as 
amended  (HEA). 

Some  institutions  were  unable  to  meet 
the  established  deadline  date  for 
submitting  eligibility  applications  to 
obtain  FWS  or  FSEOG  program  waivers. 
Under  the  reopened  eligibility  process, 
these  institutions  may  apply  for 
designation  as  an  eligible  institution 
under  Title  III.  Part  A  of  the  HEA. 
Eligibility  designation  will  only  be  for 
the  purpose  of  qualifying  for  a  waiver  of 
the  non-Federal  share  requirements  of 
FWS  and  FSEOG  programs. 

Institutions  will  be  notified  of  the 
outcome  of  the  reopening  of  the  closing 
date  by  November  30,  1998. 

Deadline  for  Transmittal  of 
Applications:  October  16,  1998. 

Applications  Available:  August  14, 
1998. 

For  Applications  or  Information 
Contact:  Strengthening  Institutions 
Program,  Institutional  Development  and 
Undergraduate  Education  Service,  U.S. 
Department  of  Education,  600 


Independence  Avenue,  S.W..  (Suite  CY- 
80.  Portals  Building).  Washington.  DC 
20202-5335.  Telephones:  (202)  708- 
8816.  708-8839  or  708-8866. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FRS)  at  1-600-877-8339 
between  8  a.m.  and  5  p.m.,  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  office  listed  in  the 
preceding  paragraph.  Individuals  with 
disabilities  may  obtain  a  copy  of  the 
application  in  an  alternate  format,  also, 
by  contacting  that  office.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  this  Document: 
Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://wrww.ed.gov/news/html 

To  use  the  pdf  you  must  have  the 
Abode  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have  any 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  at  (202) 
512-1530  or,  toll  free,  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/Announcements,  Bulletins, 
and  Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

(Program  Authority:  20  U.S.C.  1057,  1059c 
and  1065a). 

Dated:  August  21.  1998. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  98-22922  Filed  8-25-98:  8:45  am] 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Chicago  Operations  Office;  Office  of 
Utility  Technologies  (OUT);  Notice  of 
Solicitation  for  Financial  Assistance 
Applications  for  Financial  Assistance 
for  Joint  Implementation,  and  Other 
Supporting  Mechanisms  and  Measures 
for  Greenhouse  Gas  Emissions 
Mitigation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  solicitation 
availabilitv. 


SUMMARY:  This  Department  of  Energy 
(DOE)  solicitation  is  for  financial 
assistance  applications  to  provide 
technical  expertise  and  assistance  in 
areas  related  to  the  development  of 
institutional  and  human  capacity  for 
implementing  provisions  in  the  United 
Nations  Framework  Convention  on 
Climate  Change  (UNFCCC).  regarding 
Joint  Implementation  (JI).  and 
complementary'  policies  and  measures 
for  reducing  greenhouse  gas  (ghg) 
emissions  or  enhancing  the  uptake  of 
such  emissions.  This  financial 
assistance  effort  will  support  the  US. 
Initiative  on  Joint  Implementation 
(USIJI).  This  activity  will  provide 
technical  assistance  to  key,  Annex  I  and 
non-Armex  I  countries.  Its  purpose  is  to 
(a)  advance  joint  implementation 
projects  and  (b)  complete  sector  specific 
analyses  to  enable  developing  countries 
to  take  steps  towards  meaningful 
participation  for  greenhouse  gas 
reduction. 

DATES:  The  complete  solicitation 
document  will  be  available  on  or  about 
August  17,  1998,  on  the  Internet  bv 
accessing  the  DOE  Chicago  Operations 
Office  Acquisition  and  Assistance 
Group  Home  Page  at  http:// 
Vk'ww. ch.doe.gov/business/ACQ.htm 
under  the  heading  "Current 
Solicitations",  Solicitation  No.  DE- 
SC02-98EE10949.  Applications  are  due 
on  or  about  August  31,  1998.  Awards 
are  anticipated  by  September  30,  1998. 
ADDRESSES:  Completed  applications 
referencing  Solicitation  No,  DE-SC02- 
98EE10949  must  be  submitted  to:  U.S. 
Department  of  Energy,  Chicago 
Operations  Office.  Attn:  Roberta  D. 
Schroeder,  Bldg.  201,  Room  3E-15.  9800 
South  Cass  Avenue,  Argonne,  IL  60439- 
4899. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  Schroeder  at  (630)  252-2708. 
U.S.  Department  of  Energy.  9800  South 
Cass  Avenue,  Argonne.  IL  60439—4899: 
by  facsimile  at  (630)  252-5045:  or  by 
electronic  mail  at 
roberta.schroeder@ch.doe.gov. 
SUPPLEMENTARY  INFORMATION:  As  a  result 
of  this  solicitation,  DOE  anticipates 
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providing  a  total  of  $716,265  dollars  in 
FY  98  for  the  award  of  up  to  3 
cooperative  agreements  with  a  period  of 
performance  of  approximately  3  years. 
DOE  anticipates  funding  projects  in  the 
amount  of  $1,000,000.00  in  each  of  the 
out  years,  however,  DOE  funding  for  the 
out  years  is  yet  to  be  determined.  For 
multi-year  projects,  there  will  be  an 
evaluation  of  the  project's  progress  near 
the  end  of  each  year  to  determine 
whether  to  continue,  redirect,  or 
discontinue  funding  the  project. 

Any  non-profit  or  for-profit 
organization,  university,  or  other 
institution  of  higher  education,  or  non- 
federal agency  or  entity  is  eligible  to 
apply.  DOE  National  Laboratory 
participation  as  a  subcontractor  is 
limited  to  50%  of  the  total  project  costs 
for  each  budget  period.  A  minimum 
non-federal  cost-sharing  commitment  of 
10%  of  the  total  project  cost  for  each 
budget  period  is  required. 

Issued  in  Argonne,  Illinois  on  August  18, 
1998. 
John  D.  Greenwood, 

Acquisition  and  Assistance  Group  Manager. 
(PR  Doc.  98-22911  Filed  8-25-98;  8:45  am) 
BILUNQ  COOe  S45<MI1-(> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

tFERC-718  IC98-71&-000] 

Proposed  Information  Collection  and 
Request  for  Comments 

August  24,  1998. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Request  for  Office  of 

Management  and  Budget  Emergency 

Processing  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3507(j)(l)of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13),  and  5  CFR  1320.13  of 
the  Office  of  Management  and  Budget 
(OMB)  regulations,  the  Federal  Energy 
Regulatory  (Commission)  is  providing 
notice  of  its  request  to  OMB  for 
emergency  processing  of  a  proposed 
collection  of  information  and  soliciting 
public  comment  on  the  specific  aspects 
of  the  information  collection  described 
below. 

DATES:  The  Commission  requests  that 
responses  to  this  proposed  information 
collection  be  filed  with  the  Commission 
by  early  September  1998.  Comments  on 
the  proposed  information  collection 
request  will  be  due  by  August  26,  1998. 


FERC-718  responses  should  be  filed 
with  the  Office  of  the  Secretary  and 
should  refer  to  Docket  No.  [IC98-718- 
000). 

Because  the  Commission  has 
requested  OMB  to  process  the  proposed 
collection  of  information  in  Docket  No. 
IC98-7 18-000  on  an  emergency  basis, 
comments  on  this  collection  of 
information  should  be  filed  with  OMB, 
attention  FERC  Desk  Officer,  as  soon  as 
possible. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  A.  Meroney,  Office  of 
Economic  Policy,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426, 
(202) 208-1069. 
G.  Patrick  Rooney,  Office  of  Electric 
Power  Regulation,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426, 
(202) 501-5546. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street.  N.E..  Room  2A, 
Washington.  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  can  be  accessed  via 
Internet  through  FERC's  Homepage 
(http://www.ferc.fed.us)  using  the  CIPS 
Link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  will 
be  available  on  CIPS  in  ASCII  and 
WordPerfect  6.1  format.  User  assistance 
is  available  at  202-208-2474  or  by  E- 
mail  to  CipsMaster@FERC.fed.us.  CIPS 
is  also  available  through  the 
Commission's  electronic  bulletin  board 
service  at  no  charge  to  the  user  and  may 
be  accessed  using  a  personal  computer 
with  a  modem  by  dialing  202-208- 
1397,  if  dialing  locally,  or  1-600-856- 
3920,  if  dialing  long  distance.  To  access 
CIPS,  set  your  communications  software 
to  19200,  14400,  12000,  9600, 7200, 
4800,  2400,  or  1200  bps.  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  User 
assistance  is  available  at  202-208-2474. 

This  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  the  Commission  after 
November  16,  1981.  Documents  from 
November  1995  to  the  present  can  be 


viewed  and  printed.  RIMS  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Homepage  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222. 
or  by  E-mail  to 
RimsMaster@FERC.fed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  firom  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation.  La  Dom  Systems 
Corporation  is  located  in  the  Public 
Reference  Room  at  888  First  Street,  N.E.. 
Washington.  D.C.  20426. 

Background 

During  the  week  of  Jime  22,  1998. 
unprecedented  electric  price  increases 
occurred  in  the  Midwest.  As  a  result  of 
these  "price  spikes",  petitions  for 
emergency  relief  were  filed  with  the 
Commission  under  Docket  No.  EL98- 
53-000.  The  information  collected 
under  the  requests  of  FERC-718  "Sales 
and  Purchase  Information  during 
Midwest  Price  Spike"  (OMB  Control  No. 
to  be  assigned)  is  in  response  to  those 
petitions  and  will  be  used  by  the 
Commission  to  determine  how  the 
wholesale  electric  markets  were  affected 
by  price  increases.  The  information 
obtained  from  this  information 
collection  request  will  be  used  as  part 
of  the  Commission's  efforts  to  monitor 
and  facilitate  the  electric  industry's 
transition  from  a  regulated  to  a 
competitive  market.  The  hourly  data 
reflected  in  the  proposed  request  will 
identify  the  sellers  and  buyers,  the 
actual  price  and  amount  of  energy 
purchased  and  sold  and  whether  there 
were  any  attempts  on  the  part  of  some 
market  participants  to  manipulate  the 
market  during  late  June. 

The  Commission's  role  is  to  lead  the 
electric  power  industry  through  the 
revolutionary  transition  to  greater 
competitiveness  and  fewer  regulatory 
guarantees,  which  will  also  entail  a 
change  from  one  style  of  regulation 
based  on  accoimting  costs  to  one  which 
relies  on  a  flourishing  competitive 
market  to  discipline  wholesale 
generation  prices.  It  is  critical  that  the 
Commission  ensure  a  fair  and  orderly 
transition  from  regulation  to 
competition.  The  Commission  is 
authorized  to  implement  the  statutory 
provisions  of  the  Federal  Power  Act,  (16 
U.S.C.  791a-825r).  Under  the  FPA,  the 
Commission  oversees  wholesale  electric 
rates  and  service  standards,  as  well  as 
transmission  of  electricity  in  interstate 
commerce.  The  Commission  uses  its 
ratemaking  authority  to  ensure  that 
wholesale  power  rates  and  transmission 
rates  are  just  and  reasonable  and  not 


unduly  discriminatory  or  preferential. 
Section  311  of  the  Act  authorizes  the 
Commission  to  conduct  investigations 
regarding  the  generation,  transmission, 
distribution  and  sale  of  electric  energy 
however  produced,  throughout  the 
United  States  in  order  to  collect 
information  that  will  serve  as  a  basis  for 
recommending  legislation.  The 
information  collected  by  the 
Commission  will  be  the  basis  of  a  report 
to  be  used  in  part  at  Congressional 
hearings  scheduled  for  late  September 
1998. 
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Information  Collection  Statement 

The  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  3507,  and  Office  of 
Management  and  Budget  (OMB) 
implementing  regulations  at  5  CFR 
1320.10  require  OMB  to  approve  certain 
reporting  and  recordkeeping 
requirements  (collections  of 
information)  imposed  by  a  federal 
agency.  Upon  approval  of  a  collection  of 
information,  OMB  will  assign  an  OMB 
control  number  and  an  expiration  date. 


Numt)er  of  respondents  annually 


(1) 


The  proposed  information  collection 
request  will  be  done  under  a  temporary- 
data  collection,  FERC-718,  "Sales  and' 
Purchase  Information  during  Midwest 
Price  Spike"  (OMB  Control  No.  To  be 
assigned).  The  respondents  will  be 
public  utilities,  power  marketers  and 
members  of  a  nonprofit  utihty 
organization.  Responses  to  the 
information  collection  request  will  be 
voluntary. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 


as: 


Number  of 
responses 

per  re- 
spondent 

(2) 


80 


Average 

burden 

hours  per 

response 


(3) 


16 


Total  annual 
burden 
hours 

(1)x{2)x(3) 


1.280 


Estimated  cost  burdens  to 
respondents:  The  Commission  estimates 
that  it  will  cost  each  respondent  $800.00 
to  respond  to  this  information  collection 
request  for  a  total  of  $64,000  (80  x $800). 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  reviewing  instructions;  (2) 
developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 
(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professionals 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology. 

Indirect  or  overhead  costs  are  costs 
incurred  by  an  organization  in  support 
of  its  mission.  These  costs  apply  to 
activities  which  benefit  the  whole 
organization  rather  than  any  one 
particular  function  or  activity. 

Comments  are  invited  on:  (1)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 


the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.  permitting  electronic  submission  of 
responses.  The  proposed  collection  of 
information  is  being  submitted  to  OMB 
for  review.  Because  the  Commission 
needs  to  present  its  finding  before 
Congressional  hearings,  the  Commission 
has  requested  responses  to  this 
proposed  information  collection  request 
by  early  September  1998.  Accordingly, 
the  Commission  has  requested  OMB  to 
provide  for  emergency  processing  of  this 
proposed  information  collection  by 
August  26,  1998.  Comments  on  the 
collection  of  information,  therefore 
should  be  filed  with  OMB  as  soon  as 
possible  to  provide  OMB  with  sufficient 
time  for  its  review.  For  copies  of  the 
OMB  submission,  contact  Michael 
Miller  at  (202)  208-1415.  Interested 
persons  may  send  comments  regarding 
the  burden  estimates  or  any  other  aspect 
on  the  proposed  information  collection, 
including  suggestions  for  reductions  of 
burden,  to  the  Desk  Officer  FERC,  Office 
of  Management  and  Budget,  Room 
10202  NEOB,  Washington,  DC  20503, 
phone  (202)  395-3087  or  via  the 
Internet  at 

Erik K. Godwin@omb.eop.gov.  A 

copy  of  any  comments  filed  with  OMB 
should  also  be  sent  to  Michael  Miller, 
Office  of  the  Chief  Information  Officer, 


CI-1,  888  First  Street  N.E..  Washington, 

D.C.  20426.  Michael  Miller  may  also  be 

reached  by  fax  at  (202)  273-0873.  and 

by  e-mail  at  michael.miller@ferc.fed.us. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc,  98-22982  Filed  8-25-98:  8,45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-71 7-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Application 

August  20.  1998. 

Take  notice  that  on  August  10,  1998, 
El  Paso  Natural  Gas  Company  (El  Paso), 
Post  Office  Box  1492,  El  Paso,  Texas. 
79978,  filed  an  apphcation  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  at  Docket  No,  CP98-717- 
000,  under  Section  7(b)  of  the  Natural 
Gas  Act  and  Section  157.5,  et  seq.,  of  the 
Commission's  Regulations,  for 
permission  and  approval  to  abandon 
from  jurisdictional  interstate 
transmission  service  approximately 
49,16  miles  of  the  1 2  V4"  0,D,  El  Paso- 
Douglas  Loop  Line,  with  appurtenances, 
(Line  No.  1005)  located  in  Dona  Ana 
and  Luna  Counties,  New  Mexico  and 
the  related  natural  gas  service,  all  as 
more  fully  described  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

El  Paso  states  that  changing 
circumstances  have  eliminated  tlie 
continued  operational  need  in  interstate 
transmission  service  of  certain  segments 
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of  Line  No.  1005.  With  the  installation 
by  El  Paso  of  the  larger  diameter,  high 
pressure  pipelines  for  interstate 
mainline  transmission  service,  lines  like 
Line  No.  1005.  have  been  relegated  to 
gas  services  that  operationally  support 
service  on  the  mainline.  More 
specifically,  lines  such  as  Line  No.  1005 
are  utilized  by  El  Paso  to  move  gas  at 
lesser  volumes  to  either  more  optimally 
load  the  mainline  or  to  provide  gas  as 
fuel  for  the  operation  of  the  mainline 
system.  Such  is  the  case  for  Line  No. 
1005. 

El  Paso  states  that  based  upon  the  age 
and  condition  of  certain  segments  of 
Line  No.  1005  and  the  reduced  need  and 
operational  necessity  for  some  segments 
of  Line  No.  1005,  El  Paso  has 
determined  that  three  segments  of  Line 
No.  1005  are  no  longer  required  in  the 
operation  of  El  Paso's  interstate 
transmission  pipeline  system.  El  Paso 
proposes  to  abandon  the  three  segments 
by  removal,  to  the  extent  practicable. 

Accordingly.  El  Paso  proposes  to 
abandon  three  segments  of  Line  No. 
1005  totaling  49.16  miles  of  pipeline, 
with  appurtenances,  and  the  related 
natural  gas  service  rendered  through 
such  segments.  El  Paso  indicates  that 
eight  sections  of  Segment  2  totaling 
536.16  feet  already  have  been  removed. 
These  sections  were  located  in  Dona 
Ana  County. 

El  Paso  further  states  there  will  be  no 
adverse  environmental  effects  from  the 
proposed  abandonment.  Based  upon  El 
Paso's  environmental  review,  there  have 
been  and  will  be  no  adverse 
environmental  impacts  from  cutting  and 
capping  the  pipeline  segments  and  the 
proposed  abandonment  by  removal,  to 
the  e.xtent  practicable.  Abandonment  by 
removal  will  be  accomplished  within 
existing  previously  disturbed  right-of- 
way  by  trenching,  cutting  the  pipe, 
removing  the  pipe,  and  fdling  the 
trench.  The  disturbed  areas  are  returned 
to  their  natural  state. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  10,  1998,  fde  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
Rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 


parties  against  whom  the  protests  are 
directed.  Any  person  wishing  to  become 
a  party  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  intervenors.  An 
intervenor  Ccm  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filings 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  an  original  and  14  copies  with 
the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have 
environmental  comments  considered.  A 
person,  instead,  may  submit  two  copies 
of  comments  to  the  Secretary  of  the 
Commission.  Commenters  will  be 
placed  on  the  Commission's 
envirorunental  mailing  list,  will  receive 
copies  of  environmental  documents  emd 
will  be  able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  the  requested 
abandonment  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  El  Paso  to  appear  or  be 

represented  at  the  hearing. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  98-22846  Filed  8-25-98;  8:45  am) 

BILLING  CODE  6717-«1-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-349-001] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

August  18, 1998. 

Take  notice  that  on  August  12,  1998, 
Midwestern  Gas  Transmission  Company 
(Midwestern),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  Sub  Fourth  Revised 
Sheet  No.  IIOA  for  inclusion  in 
Midwestern's  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  Midwestern 
requests  that  this  revised  tariff  sheet  be 
deemed  effective  August  1.  1998. 

Midwestern  states  that  Sub  Fourth 
Revised  Sheet  No.  llOA  is  filed  in 
compliance  with  the  Commission's  July 
28,  1998  Letter  Order  issued  in  the 
above-referenced  docket  and 
incorporates  by  reference  the  Gas 
Industry  Standards  Board  Dataset  2.4.6 
into  Midwestern's  tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  emd  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-22844  Filed  8-25-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-722-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Request  Under  Blanket 
Authorization 

August  20,  1998. 

Take  notice  that  on  August  13,  1998, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP98-722-000  a  request 
pursuant  to  Sections  157.205,  157.212, 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212,  157.216)  for 
authorization  to  replace  a  delivery  meter 
station,  located  in  Henderson  County, 
Kentucky,  through  which  it  renders 
natural  gas  service  to  the  City  of 
Morganfield,  Kentucky  (Morganfield), 
under  Texas  Gas"  blanket  certificate 
issued  in  Docket  No.  CP82-407-000, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  replace  the 
existing  dual  4-inch  meter  runs  with  a 
single  3-inch  meter  run  at  its 
Morganfield  Delivery  Meter  Station, 
located  within  the  confines  of  Texas 
Gas'  Dixie  Compressor  Station  in 
Henderson  County,  Kentucky,  in  order 
to  provide  more  effective  measurement 
efficiency  and  operating  pressures  to  be 
delivered  to  Morganfield  at  this  point. 

Texas  Gas  states  that  the  cost  of 
replacing  the  current  facilities  is 
estimated  to  be  $56,000.  Texas  Gas 
declares  that  the  facilities  to  be  retired 
by  replacement  include  the  existing 
measuring  and  regulating  structures  and 
equipment,  at  an  estimated  cost  of 
$4,000. 

Texas  Gas  states  that  no  increase  or 
decrease  in  contract  quantity  has  been 
requested  by  Morganfield  in 
conjunction  with  this  project,  nor  will 
the  new  facilities  allow  for  any  increase 
or  decrease  in  the  current  delivery 
capacity  of  the  facilities  being  replaced. 
Texas  Gas  asserts  that  the  above 
proposal  yffill  have  no  significant  effect 
on  Texas  Gas"  peak  day  and  annual 
deliveries,  and  service  to  Morganfield 
through  this  point  can  be  accompUshed 
without  detriment  to  Texas  Gas'  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 


385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Dcx:.  98-22845  Filed  8-25-98;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-4083-000,  et  a!.] 

PaciriCorp,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

August  18.  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PacifiCorp 

[Docket  No.  F.R98-4083-000| 

Take  notice  that  on  August  3,  1998, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
Service  agreements  with  the  California 
Independent  System  Operator 
(California  ISO)  and  the  California 
Power  Exchange  (California  PX)  acting 
on  behalf  of  its  Participants 
(Participants)  under  PacifiCorp's  FERC 
Electric  Tariff.  First  Revised  Volume  No. 
12. 

Copies  of  this  filing  were  supplied  to 
the  Public  Utility  Commission  of 
Oregon  and  the  Washington  Utilities 
and  Transportation  Commission. 

Comment  date:  Septernber  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Niagara  Mohawk  Power  Corp. 

[Docket  No.  ER98-4195-O00J 

Take  notice  that  on  August  18,  1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission, 
an  executed  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  NMPC  and  Allegheny  Electric 
Cooperative,  Inc.  (Allegheny).  This 
Transmission  Service  Agreement 
specifies  that  Allegheny  has  signed  on 


to  and  has  agreed  to  the  terms  and 
conditions  of  NMPC's  Open  Access 
Transmission  Tariff  as  filed  in  Docket 
No.  OA96-1 94-000. 

NMPC  requests  an  effective  date  of 
December  1,  1998. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission,  the  New  York  Power 
Authority  and  Allegheny. 

Comment  date:  September  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Cleco  Corp. 

[Docket  No.  ER98-^204-O00l 

Take  notice  that  on  August  13.  1998, 
Cleco  Corporation,  (Cleco),  tendered  for 
filing  an  amended  service  schedule,  a 
revised  rate  schedule  and  an  executed 
market  based  sales  service  agreement 
which  will  enable  Cleco  to  make  market 
based  power  sales  with  the  City  of 
Alexandria.  LA  under  an  existing 
interconnection  agreement. 

Cleco  proposes  an  effective  date  of 
July  15,  1998  for  the  revisions  submitted 
herewith. 

Cleco  states  that  a  copy  of  the  filing 
has  been  served  on  the  City  of 
Alexandria,  LA  and  the  Louisiana 
Public  Ser\'ice  Commission. 

Comment  date:  September  2.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PECO  Energy  Co. 

[Docket  No.  ER98-4 205-000) 

Take  notice  that  on  August  12.  1998, 
PECO  EneiTgy  Company  (PECO),  filed 
under  Section  205  of  the  Federal  Power 
Act,  16  U.S.C.  792  et  seq.,  an  Agreement 
dated  May  6,  1998  with  NP  Energy  Inc. 
(NP  Energy),  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff). 

PECO  requests  an  effective  date  of 
August  1,  1998,  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  NP  Energy  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  September  1,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Tampa  Electric  Co. 

[Docket  No.  ER98-4208-OO01 

Take  notice  that  on  August  13,  1998, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  a  letter  of 
commitment  providing  for  the  sale  of 
capacity  and  energy  to  the  Reedy  Creek 
Improvement  District  (RCID).  under 
Service  Schedule  J  of  the  Contract  for 
Interchange  Service  between  them. 

Tampa  Electric  requests  that  the  letter 
of  commitment  be  made  effective  on 
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October  1,  1998,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirement. 

Copies  of  the  fiUng  have  been  served 
on  RCID  and  the  Florida  Public  Service 
Commission. 

Comment  date:  September  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Florida  Power  Corp. 

(Docket  No.  ER98-4 209-000] 

Take  notice  that  on  August  13.  1998, 
Florida  Power  Corporation  (Florida 
Power),  filed  a  revised  Electric  Tariff 
No.  3  (T-3).  to  permit  Florida  Power  to 
engage  in  transactions  for  power  and 
energy  at  variable  rates  at  or  below  the 
fully  allocated  costs  of  the  units 
providing  the  power  and  energy  but  not 
less  than  Florida  Power's  incremental 
energy  costs.  The  tariff  provides  for 
sales  of  unit  power,  system  power  and 
purchased  power.  Florida  Power 
requests  that  the  revised  T-3  be 
effective  thirty  days  from  the  date  of 
filing. 

Comment  date:  September  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  South  Carolina  Electric  &  Gas  Co. 

IDocket  No.  ER98-121CM)00| 

Take  notice  that  on  August  13,  1998. 
South  Carolina  Electric  &  Gas  Company 
(SCE&G),  submitted  a  service  agreement 
establishing  Carolina  Power  &  Light 
Company  (CP&L),  as  a  customer  under 
the  terms  of  SCE&G's  Open  Access 
Transmission  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
service  agreement. 

Accordingly,  SCE&G  requests  waiver 
of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  upon 
CP&L  and  the  South  Carolina  Public 
Service  Commission. 

Comment  date:  September  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Sierra  Pacific  Power  Co. 

[Docket  No.  ER98-4211-O001 

Take  notice  that  on  August  13,  1998. 
Sierra  Pacific  Power  Company  (Sierra), 
tendered  for  filing,  Service  Agreements 
(Service  Agreements),  with  Merchant 
Energy  Group  of  the  Americas,  Inc..  for 
both  Short-Term  Firm  and  Non-Firm 
Point-to-Point  Transmission  Service 
under  Sierra's  Open  Access 
Transmission  Tariff  (Tariff). 

Sierra  filed  the  executed  Service 
Agreements  with  the  Commission  in 
compliance  with  Sections  13.4  and  14.4 
of  the  Tariff  and  applicable  Commission 


regulations.  Sierra  also  submitted 
revised  Sheet  No.  148  (Attachment  E)  to 
the  Tariff,  which  is  an  updated  list  of  all 
current  subscribers. 

Sierra  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  and  effective  date  of  August  17, 
1998  for  Attachment  E,  and  to  allow  the 
Service  Agreements  to  become  effective 
according  to  their  terms. 

Copies  of  this  filing  were  served  upon 
the  Public  Service  Corrmiission  of 
Nevada,  the  Public  Utilities  Commission 
of  California  and  all  interested  parties. 

Comment  date:  September  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Nevada  Power  Co. 

IDocket  No.  ER98-^214-000l 

Take  notice  diat  on  August  13.  1998. 
Nevada  Power  Company  (Nevada 
Power),  tendered  for  filing,  a  Service 
Agreement  with  IGI  Resources.  Inc. 
(IGI),  pursuant  to  Nevada  Power's 
Coordination  Sales  Tariff.  Nevada 
Power  requests  an  effective  date  of 
October  2,  1998. 

Comment  date:  September  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  CinCap  V,  L.L.C. 

IDocket  No.  ER98-^2 16-000] 

Take  notice  that  on  August  13.  1998. 
pursuant  to  18  CFR  35.15(a).  CinCap  V, 
L.L.C.  filed  a  Notice  of  Cancellation  of 
the  Amended  and  Restated  Power 
Purchase  Agreement  (PPA).  between 
Northeast  Empire  Limited  Partnership 
#1  (NELP  #1)  and  Central  Maine  Power 
Company.  On  August  10.  1998,  NELP  #1 
filed  with  the  Commission  an 
application  pursuant  to  Section  203  of 
the  Federal  Power  Act  asking  the 
Commission  to  approve  the  transfer  of 
the  PPA  from  NELP  #1  to  CinCap  V. 
CinCap  V  requests  the  cancellation  be 
made  effective  upon  the  date  the  PPA  is 
transferred  to  CinCap  V. 

Comment  date:  September  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Virginia  Electric  and  Power  Co. 

[Docket  No.  ER98-^2 17-000] 

Take  notice  that  on  August  13,  1998, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  the 
Service  Agreement  between  Virginia 
Electric  and  Power  Company  and  e 
prime,  inc.,  under  the  FERC  Electric 
Tariff  (First  Revised  Volume  No.  4), 
which  was  accepted  by  order  of  the 
Commission  dated  November  6,  1997  in 
Docket  No.  ER97-3561-O01.  Under  die 
tendered  Service  Agreement,  Virginia 
Power  will  provide  services  to  e  prime. 


inc.,  under  the  rates,  terms  and 
conditions  of  the  applicable  Service 
Schedules  included  in  the  Tariff. 
Virginia  Power  requests  an  effective 
date  of  August  13,  1998,  for  the  Service 
Agreement. 

Copies  of  the  filing  were  served  upon 
e  prime,  inc.,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  September  2.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Northeast  Utilities  Service  Co. 

IDocket  No.  ER98-4218-000] 

Take  notice  that  on  August  13.  1998. 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  with  City  of  Holyoke  Gas 
and  Electric  Department  (HGE),  under 
the  NU  System  Companies'  System 
Power  Sales/Exchange  Tariff  No.  6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  HGE. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  September 
1,  1998. 

Comment  date:  September  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Duke  Electric  Transmission,  a 
division  of  Duke  Energy  Corp. 

IDocket  No.  ER9&-4219-000] 

Take  notice  that  on  August  13,  1998, 
Duke  Electric  Transmission,  a  division 
of  Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  Duke  and 
SCANA  Energy  Marketing,  Inc. 
(SCANA),  dated  as  of  July  14,  1998. 

Comment  date:  September  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  American  Electric  Power  Service 
Corp. 

[Docket  No.  ER98-42 20-000] 

Take  notice  that  on  August  13,  1998, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  as  agent  for  AEP 
Companies  tendered  for  filing  blanket 
service  agreements  with  CMS 
Marketing,  Services  &  Trading,  East 
Kentucky  Power  Cooperative,  Inc.,  Koch 
Power  Services,  Inc.,  Public  Service 
Company  of  New  Mexico  and  Scana 
Energy  Marketing,  Inc.,  under  the 
Wholesale  Market  Tariff  of  the  AEP 
Operating  Companies  (Power  Sales 
Tariff).  The  Power  Sales  Tariff  was 
accepted  for  filing  effective  October  10, 
1997  and  has  been  designated  AEP 
Operating  Companies'  FERC  Electric 
Tariff  Original  Volume  No.  5. 

AEPSC  respectfully  requests  waiver  of 
notice  requirements  to  permit  the 
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service  agreements  to  be  made  effective 
July  1,  1998,  for  the  CMS  Marketing, 
Services  &  Trading  Service  Agreement, 
June  2,  1998,  for  the  East  Kentucky 
Power  Cooperative.  Inc.,  Service 
Agreement,  June  21,  1998,  for  the  Koch 
Power  Services,  Inc.,  Service 
Agreement,  June  21,  1998,  for  the  Public 
Service  Company  of  New  Mexico 
Service  Agreement,  and  June  12, 1998, 
for  the  Scana  Energy  Marketing,  Inc., 
Service  Agreement. 

Comment  date:  September  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  PacifiCorp 

(Docket  No.  ER98-4221-0001 

Take  notice  that  on  August  13, 1998. 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
Umbrella  Service  Agreements  for  Short- 
Term  Firm  and  Non-Firm  Transmission 
Service  with  Northern/ AES  Energy, 
L.L.C.  (Northern/ AES  Service),  PG&E 
Energy  Trading-Power,  L.P.(PG&E 
Trading),  and  Tractebel  Energy 
Marketing,  Inc.  (Tractebel),  under 
Sixteenth  Revised  Sheet  No.  151  of 
PacifiCorp's  FERC  Electric  Tariff,  First 
Revised  Volume  No.  11. 

PacifiCorp  requests  waiver  of  the 
Commission's  notice  requirements  and 
requests  that  the  Service  Agreements 
become  effective  July  21,  1998.  for  the 
Northern/ AES  Service  Agreement,  July 

15,  1998  for  the  PG&E  Energy  Trading 
Service  Agreement  and  July  23,  1998, 
for  the  Tractebel  Service  Agreement. 

Comment  date:  September  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16,  Florida  Power  &  Light  Co. 

[Docket  No.  ER98-4 244-0001 

Take  notice  that  on  August  13, 1998, 
Florida  Power  &  Light  Company  (FPL), 
filing  unexecuted  Service  Agreements 
with  Duke  Power  Company  and  Noram 
Energy  Services,  Inc.,  for  service 
pursuant  to  Tariff  No.  1,  for  Sales  of 
Power  and  Energy  by  Florida  Power  & 
Light  Company  and  for  service  pursuant 
to  FPL's  Market  Based  Rates  Tariff. 

FPL  requests  that  the  Service 
Agreements  be  made  effective  on  July 

17,  1998. 

Comment  date:  September  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  PacifiCorp 

(Docket  No.  ER98-4245-0001 

Take  notice  that  on  August  13,  1998, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 


Amendatory  Agreement  No.  2,  to  the  AC 
Intertie  Agreement  between  PacifiCorp 
and  Bonneville  Power  Administration 
(Bonneville). 

Copies  of  this  filing  were  supplied  to 
Bonneville,  the  Washington  Utilities 
and  Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  September  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(PR  Doc.  98-22883  Filed  8-25-98;  8:45  am] 

BILUNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 
Southwestern  Power  Administration 
Sam  Raybum  Dam  Project  Power  Rate 

AGENCY:  Southwestern  Power 
Administration,  DOE. 
ACTION:  Notice  of  an  extension 


SUMMARY:  The  Deputy  Secretary  acting 
under  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  effective 
November  10,  1993,  and  the  authorities 
as  implemented  in  10  CFR  903.22(h) 
and  903.23(a)(3),  has  approved  and 
placed  into  effect  on  an  interim  basis 
Rate  Order  No.  SWPA-38. 
SUPPLEMENTARY  INFORMATION: 

Background 

Southwestern  Power  Administration 
(Southwestern)  currently  has  marketing 
responsibility  for  2.2  million  kilowatts 
of  power  from  24  multiple-purpose 
reservoir  projects,  with  power  facilities 
constructed  and  operated  by  the  U.S. 
Army  Corps  of  Engineers,  generally  in 
all  or  portions  of  the  states  of  Arkansas, 
Kansas,  Louisiana,  Missouri,  Oklahoma 


and  Texas.  The  hitegrated  System, 
comprised  of  22  of  the  projects,  is 
interconnected  through  a  transmission 
system  presently  consisting  of  138-  and 
161-kV  high-voltage  transmission  lines, 
69-kV  transmission  lines,  and  numerous 
bulk  power  substations  and  switching 
stations.  In  addition,  contractual 
transmission  arrangements  provide  for 
integration  of  other  projects  into  the 
system. 

The  remaining  two  projects,  Sam 
Raybum  Dam  and  Robert  Douglas 
Willis,  are  isolated  hydraulically  and 
electrically  from  the  Southwestern 
transmission  system,  and  their  power  is 
marketed  under  separate  contracts 
through  which  the  customer  purchases 
the  entire  power  output  of  the  project  at 
the  dam.  A  separate  Power  Repayment 
Study  (PRS)  is  prepared  for  each 
isolated  project. 

The  existing  rate  schedule  for  the  Sam 
Raybum  Dam  Project  was  confirmed 
and  approved  on  a  final  basis  by  the 
Federal  Energy  Regulatory  Commission 
(FERC)  on  December  7.  1994  for  the 
period  October  1,  1994  through 
September  30,  1998.  The  FY  1998  Sam 
Raybum  Dam  Project  PRS  indicates  the 
need  for  a  rate  adjustment  of  $3,732 
annually,  or  0.2  percent. 

Pursuant  to  implementing  authority 
in  10  CFR  903(h)  and  903.23(a)(3).  the 
Deputy  Secretary  of  Energy  may  extend 
a  FERC-approved  rate  on  an  interim 
basis.  The  Administrator,  Southwestern, 
published  notice  in  the  Federal  Register 
on  June  10,  1998,  63  FR  31767. 
announcing  a  30-day  period  for  public 
review  and  comment  concerning  the 
proposed  interim  rate  extension. 
Written  comments  were  accepted 
through  July  10,  1998.  hi  a  letter  dated 
June  11,  1998,  a  Sam  Raybum  Dam 
Electric  Cooperative  (SRDEC)  official 
stated  that  SRDEC  has  no  objection  to 
the  proposed  rate  extension.  No  other 
comments  were  received. 

Discussion 

The  existing  Sam  Rayburn  Dam 
Project  rate  is  based  on  the  FY  1994 
PRS.  PRSs  have  been  completed  on  the 
Sam  Raybum  Dam  Project  each  year 
since  approval  of  the  existing  rates.  Rate 
changes  identified  by  the  PRSs  since 
that  period  have  indicated  the  need  for 
minimal  rate  increases  or  decreases. 
Since  the  revenue  changes  reflected  bv 
the  PRSs  were  within  the  plus-or-minus 
two  percent  Rate  Adjustment  Threshold 
established  by  Southwestern 's 
Administrator  on  June  23,  1987.  these 
rate  adjustments  were  deferred  in  the 
best  interest  of  the  government  and 
provided  for  the  next  year's  PRS  to 
determine  the  appropriate  level  of 


45480 


Federal  Register / Vol.  63,  No.  165 /Wednesday,  August  26,  1998 /Notices 


revenues  needed  for  the  next  rate 
period. 

The  FY  1998  PRS  indicates  the  need 
for  an  annual  revenue  decrease  of  0.2 
percent.  As  has  been  the  case  since  the 
existing  rates  were  approved,  the  FY 
1998  rate  adjustment  needed  falls 
within  Southwestern's  plus-or-minus 
two  percent  Rate  Adjustment  Threshold 
and  would  normally  be  deferred. 
However,  the  existing  rates  expire  on 
September  30,  1998.  Consequently, 
Southwestern  proposes  to  extend  the 
existing  rates  for  a  one-year  period 
ending  September  30,  1999,  on  an 
interim  basis  under  the  implementation 
authorities  noted  in  10  CFR  903.22(h) 
and  903.23(a)(3).  Southwestern 
continues  to  make  significant  progress 
toward  repayment  of  the  Federal 
investment  in  the  Sam  Raybum  Dam 
Project.  Through  FY  1997.  status  of 
repayment  for  the  Sam  Raybum  Dam 
Project  was  $12,156,954.  which 
represents  approximately  47  percent  of 
the  $25,676,015  Federal  investment. 
The  status  has  increased  almost  31.7 
percent  since  the  existing  rates  were 
placed  in  effect. 

Information  regarding  this  rate 
extension,  including  studies  and  other 
supporting  material,  is  available  for 
public  review  and  comment  in  the 
offices  of  Southwestern  Power 
Administration,  Suite  1400,  One  West 
Third  Street,  Tulsa,  Oklahoma  74103. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  extend  on 
an  interim  basis,  for  the  period  of  one 
year,  effective  October  1,  1998,  the 
current  FERC-approved  Sam  Raybum 
Dam  Project  Rate  for  the  sale  of  power 
and  energy. 

Dated:  August  14, 1998. 
Elizabeth  A.  Moler, 

Deputy  Secretary. 

[FR  Doc.  98-22912  Filed  8-25-98:  8:45  am] 

BILUNG  CODE  8450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPPTS-00248;  FRL-6025-5] 

National  Advisory  Committee  for  Acute 
Exposure  Guideline  Levels  for 
Hazardous  Substances;  Notice  of 
Public  Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  A  meeting  of  the  National 
Advisory  Committee  for  Acute  Exposure 


Guideline  Levels  for  Hazardous 
Substances  (NAC/AEGL  Committee) 
will  be  held  on  September  14-16,  1998, 
in  Oak  Ridge,  Tennessee.  At  this 
meeting,  the  NAC/AEGL  Committee  will 
address,  as  time  permits,  the  various 
aspects  of  the  acute  toxicity  and  the 
development  of  Acute  Exposure 
Guideline  Levels  (AEGLs)  for  the 
following  chemicals:  carbon 
tetrachloride,  ethylene  oxide,  furan, 
hydrogen  sulfide,  iron  pentacarbonyl, 
isobutyronitrile,  methacrylonitrile, 
nitrogen  oxides,  piperidine, 
proprionitrile,  propylene  oxide,  and 
propyleneimine. 

DATES:  A  meeting  of  the  NAC/AEGL 
Committee  will  be  held  from  10  a.m.  to 
5  p.m.  on  Monday,  September  14;  from 
8  a.m.  to  4:45  p.m.  on  Tuesday, 
September  15;  and  from  8  a.m.  to  12:30 
p.m.  on  Wednesday,  September  16, 
1998. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Auditorium  of  Oak  Ridge  National 
Laboratory,  1060  Commerce  Park,  Oak 
Ridge,  TN. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 

S.  Tobin,  Designated  Federal  Officer 
(DFO),  Office  of  Prevention,  Pesticides 
and  Toxic  Substances  (7406),  401  M  St., 
SW.,  Washington,  DC  20460,  (202)  260- 
1736,  e-mail:  tobin.paul@epa.gov. 

For  directions  to  the  meeting,  contact: 
Po-Yung  Lu,  (423)  574-7803  or  e-mail: 
lpy®oml.gov. 

SUPPLEMENTARY  INFORMATION:  For 
further  information  on  the  scheduled 
meeting,  the  agenda  of  the  NAC/AEGL 
Committee,  or  the  submission  of 
information  on  chemicals  to  be 
discussed  at  the  meeting,  contact  the 
DFO. 

The  meeting  of  the  NAC/AEGL 
Committee  will  be  open  to  the  public. 
Oral  presentations  or  statements  by 
interested  parties  will  be  limited  to  10 
minutes.  Interested  parties  are 
encouraged  to  contact  the  DFO  to 
schedule  presentations  before  the  NAC/ 
AEGL  Committee.  Since  seating  for 
outside  observers  may  be  limited,  those 
wishing  to  attend  the  meeting  as 
observers  are  also  encouraged  to  contact 
the  DFO,  at  the  earliest  possible  date  to 
ensure  adequate  seating  arrangements. 
Inquiries  regarding  oral  presentations 
and  the  submission  of  written 
statements  nr  chemical  specific 
information  should  be  directed  to  the 
DFO. 

Another  meeting  of  the  NAC/AEGL 
Committee  is  expected  to  be  held  in 
Washington,  DC  on  December  7-9, 
1998.  It  is  anticipated  that  chemicals  to 
be  addressed  at  this  meeting  will 
include,  but  not  necessarily  be  limited 
to  the  following:  cyclohexylamine, 


ethylenediamine,  HFC  134a,  HCFC 
141b,  jet  fuel  (JP^,  5,  7,  and  8),  methyl 
isocyanate,  oleum,  sulfur  dioxide,  sulfur 
tetrafluoride,  sulfur  trioxide,  and 
sulfuric  acid.  Inquiries  regarding  the 
submission  of  data,  written  statements, 
or  chemical-specific  information  on 
these  chemicals  should  be  directed  to 
the  DFO  at  the  earliest  date  possible  to 
allow  for  consideration  of  this 
information  in  the  preparation  of  NAC/ 
AEGL  Committee  materials. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Hazardous  substances. 

Dated:  August  19, 1998. 
Joseph  S.  Carra, 

Acting  Director,  Office  of  Pollution  Prevention 
and  Toxics. 

[FR  Doc.  98-22898  Filed  8-25-98;  8:45  am) 

BILUNQ  CODE  KtOSO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«152-7] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Piu^uant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92—463,  notice  is  hereby  given  that  the 
Science  Advisory  Board's  (SAB's) 
Radiation  Advisory  Committee  (RAC) 
and  its  Federal  Guidance  Report  Review 
Subcommittee  (FGRRS)  will  conduct  a 
public  teleconference  meeting  on 
Friday,  September  11,  1998  from  11  am 
to  1  pm  eastern  time.  The  teleconference 
will  be  hosted  from  the  SAB  Conference 
Room— Room  3709,  Waterside  Mall, 
U.S.  EPA  Headquarters,  401  M  Street, 
SW,  Washington,  DC  20460.  Documents 
that  are  the  subject  of  SAB  reviews  are 
normally  available  from  the  originating 
U.S.  Environmental  Protection  Agency 
(EPA)  office  and  are  not  available  from 
the  SAB  Office.  Public  drafts  of  SAB 
reports  are  available  to  the  Agency  and 
the  public  from  the  SAB  office.  Details 
on  availability  are  noted  below. 

The  Radiation  Advisory  Committee 
(and  its  FGRRS)  will  review  a  public 
draft  of  the  FGRRS  report  from  its 
review  of  the  Agency's  draft  document 
entitled  Interim  Version  of  Federal 
Guidance  Report  (FGR)  Number  13,  Part 
I,  Health  Risks  From  Low-Level 
Environmental  Exposure  to 
Radionuclides,  EPA  402-R-97-014, 
dated  January  1998.  Information 
concerning  previous  meetings  of  the 


RAC  or  the  FGRRS  on  this  issue  and 
availability  of  related  background 
materials  can  be  found  in  63  FR  17000, 
April  7,  1998,  and  in  63  FR  36677,  July 
7, 1998. 

At  this  meeting,  the  RAC  may  also 
discuss  the  status,  current  schedule  and 
an  update  of  issues  being  resolved  in 
development  of  a  draft  report  being 
prepared  by  its  Uncertainty  in 
Radiogenic  (Cancer)  Risk  Subcommittee 
(URRS).  The  URRS  is  continuing  its 
review  of  the  Agency's  draft 
"Uncertainty  Analysis  for  Estimating 
Radiogenic  Cancer  Risks,"  dated 
October  1997.  Information  concerning 
previous  meetings  of  the  RAC  or  the 
URRS  on  this  issue  and  availability  of 
related  background  materials  can  be 
found  in  62  FR  55249,  October  23,  1997, 
63  FR  6927,  February  11, 1998,  and  63 
FR  36677,  July  7.  1998. 

For  Farther  Information — Any 
member  of  the  public  wishing  further 
information  concerning  the  meeting, 
including  a  draft  meeting  agenda,  the 
availability  of  current  public  draft  SAB 
reports  on  these  topics,  and  to  reserve 
intentions  to  log  onto  the 
teleconference,  or  attend  the  meeting 
should  contact  Mrs.  Diana  L.  Pozxm, 
Management  Assistant,  at  (202)  260- 
8432;  FAX  (202)  260-7118,  or  via  E- 
Mail  at:  pozun.diana@epa.gov.  Members 
of  the  public  who  wish  to  make  a  brief 
oral  presentation  to  the  Committee 
during  the  meeting  must  contact  Dr.  K. 
Jack  Kooyoomjian  in  writing  (Dr. 
Kooyoomjian,  Designated  Federal 
Officer,  Radiation  Advisory  Committee, 
Science  Advisory  Board  (1400),  U.S. 
EPA,  Washington,  DC  20460,  phone 
(202)-260-2560;  fax  (202)-260-7118;  or 
via  E-Mail  at: 

kooyoomjian.jack@epa.gov)  no  later 
than  noon,  Wednesday,  September  9, 
1998  in  order  to  be  included  on  the 
Agenda. 

For  questions  pertaining  to  the  review 
of  the  Interim  Version  Federal  Guidance 
Report  (FOR)  Number  13,  Part  I  or  the 
review  of  the  Uncertainty  Analysis  for 
Estimating  Radiogenic  Cancer  Risks  or 
to  obtain  copies  of  the  relevant  draft 
documents,  please  contact  Mr.  Brian 
Littleton,  Office  of  Radiation  and  Indoor 
Air  (ORIA)  (6601J),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460,  (202)  564-9216; 
FAX  (202)  565-2043;  or  via  E-Mail  at: 
littleton.brian@epa.gov. 
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Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  for 
teleconference  meetings,  opportunities 
for  oral  comment  by  members  of  the 
pubUc  will  usually  be  limited  to  no 
more  than  three  minutes  per  speaker 
and  no  more  than  fifteen  minutes  total. 
For  meetings,  opportunities  for  oral 
comment  by  members  of  the  public  will 
usually  be  limited  to  no  more  than  five 
minutes  per  speaker  and  no  more  than 
thirty  minutes  total.  Written  comments 
(at  least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date  (usually  one  week  before 
the  meeting),  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee;  comments  received  too 
close  to  the  meeting  date  will  normally 
be  provided  to  the  relevant  SAB 
committee  or  subcommittee  at  its 
meeting,  or  in  the  case  of 
teleconferences,  will  be  provided 
immediately  following  the 
teleconference  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting.  Public 
comments  (written  or  oral)  should  focus 
on  scientific  or  technical  aspects  of  the 
matters  before  the  Committee  at  its 
meeting. 

Individuals  requiring  special 
accommodation  at  SAB  meetings, 
including  wheelchair  access,  should 
contact  the  appropriate  DFO  at  least  five 
business  days  prior  to  the  meeting  so 
that  appropriate  arrangements  can  be 
made. 

Dated:  August  18,  1998. 
Donald  G.  Barnes,  PhD, 

Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  98-22894  Filed  8-25-98;  8:45  am] 

BILUNG  CODE  6560-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34129;  FRL  6020-3] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


action:  Notice. 


SUMMARY:  In  accordance  wnith  section 
6(f)(1)  of  the  Federal  Insecticide. 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  February  22.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C}, 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  for  commercial  courier, 
dehvery,  telephone  number  and  e-mail: 
Rm.  216.  Crystal  Mall  No.  2,  1921 
Jefferson  Davis  Highway.  Arlington.  VA. 
(703)  305-5761;  e-mail:' 
hollins.james@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA,  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  pubhsh  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

II.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  31  pesticide 
registrations  Hsted  in  the  following 
Table  1 .  These  registrations  are  listed  bv 
registration  number,  product  names, 
active  ingredients  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
apphcable  registrant  before  February  22, 
1998  to  discuss  withdrawal  of  the 
apphcations  for  amendment.  This  180- 
day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion.  Note:  Registration 
numberfs)  preceded  by  *'  indicate  a  30- 
day  comment  period. 


TABLE  1.  —  REGISTRATIONS  WITH  REQUESTS  FOR  AMENDMENTS  TO  DELETE  USES  IN  CERTAIN  PESTICIDE  REGISTRATIONS 


EPA  Reg  No. 


000400-00399 
000400-00402 


Product  Name 


Terraclor  75%  Wettable  Powder 
Terraclor  10%  Granular 


Active  Ingredient 


PCNB 
PCNB 


Delete  From  Label 


Foliar  use  on  peanuts 
Foliar  use  on  peanuts 
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Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations — Continued 


EPA  Reg  Nq.            1                    Product  Name 

Active  Ingredient 

Delete  From  Label 

000400-00453    Terraclor  Flowable  Fungicide 

PCNB 

Foliar  use  on  peanuts 

000435-00454  ;  SBP-1382       Insecticide       Aqueous 
Pressurized  Spray  0.35% 

Resmethrin 

Use  on  dogs  and  cats 

000432-00482 

SBP-1382/Bioallethrin  Aqueous  Pres- 
surized Spray 

d-Trans-Allethrin; 
Resmethrin 

Use  on  dogs  and  cats 

000432-00492 

SBP-1382      Aqueous      Pressurized 
Spray 

Resmethrin 

Use  on  dogs  and  cats 

000432-00507 

SBP-1382/Bioallethnn      0.20%      to 
0.125%      Aqueous      Pressurized 
Spray 

c/-r/-ar7s-Allethrin; 
Resmethrin 

Use  on  dogs  and  cats 

000432-00536 

SBP-1382/Bioallethrin           Aqueous 
Pressurized  Spray 

d-Trans-Allethrin; 
Resmethrin 

Use  on  dogs  and  cats 

000432-O0543    SBP-1382    Insecticide    Transparent 
Emulsion  Spray  0.35% 

i 

Resmethrin 

Use  on  dogs  and  cats 

000432-00548  1  SBP-1382    Insecticide    Transparent 
Emulsion  Spray  0.25% 

Resmethrin 

Use  on  dogs  and  cats 

000432-00593 

SBP-1382/Bioallethnn  0.2  +  0.4  II 

d-Trans-Allethrin; 
Resmethrin 

Use  on  dogs  and  cats 

000432-00626 

SBP-1382/Esbiothrin/PBO       Insecti- 
cide  Aqueous   Pressurized   Spray 
0.20% +  0.10%  +  0.40% 

d-Trans-Allethrin;  Piperonyl; 
Resmethrin 

Use  on  dogs  and  cats 

000432-00627 

SBP-1382/Esbiothnn/PBO       Insecti- 
cide  Aqueous   Pressurized   Spray 
0.2%  +  0.4%  +  1 .6% 

S-Bioallethrin;  Piperonyl; 
Resmethrin 

Use  on  dogs  and  cats 

000432-00631 

SBP-1 382/Esbiottirin/Piperonyl 
Butoxide      Insecticide      Aqueoous 
Pressurized  Spray  0.20%  +  0.20% 
+  0.80% 

d-Trans-Allethrin;  Piperonyl 
butoxide;  Resmethrin 

Use  on  dogs  and  cats 

000432-00685 

Ultra  TEC  Insecticide  with  Pyrethrins/ 
PBO 

Piperonyl  butoxide; 
Pyrethrins 

Use  on  dogs 

000432-00688 

Pyrettirins/Piperonyl  Butoxide  Trans- 
parent   Emulsion    Spray    0.1%    + 
1.0% 

Piperonyl  butoxide; 
Pyrethrins 

Use  on  dogs 

000432-00690 

Pyrethrins/Piperonyl  Butoxide  Trans- 
parent  Emulsion    Spray   0.15%    + 
1 .5% 

Piperonyl;  Pyrethrins 

Use  on  dogs 

000432-00722 

SBP-1 382yBioallethrin/Piperonyl 
Butoxide      Insecticide      Aqueous 
Pressurized  Spray 

d-frans-Allethrin;  Piperonyl 
butoxide;  Resmethrin 

Use  on  dogs  and  cats 

002217-00145 

Garden  Protector  1  % 

Rotenone;  Cube  Resins 

Terrestrial  food  crops 

004816-00353 

Drione  Insecticide 

Piperonyl  Butoxide; 
Pyrethrins;  Silica  gel 

Use  on  dogs  and  cats 

004816-00442 

Multi-Purpose    Pyrenone    Insecticide 
Concentrate 

Piperonyl;  Pyrethrins 

Use  on  dogs 

004816-00468 

Pyrenone  Plus  Repellent 

Butoxypolypropylene  Gly- 
col; PipernoyI;  Pyrethrins 

Use  on  dogs  and  cats 

004816-00514 

Pyrenone  25-5  M.A.G.C. 

Piperonyl  butoxide; 
Pyrethrins 

Use  on  dogs 

004816-00558 

M.A.G.  3-6-10 

A/-Octyl  bicyclohep  tene 
dicartxjximide;  Piperonyl 
butoxide;  Pyrethrins 

Use  on  dogs 

004816-00567 

Pyrenone  M.A.G.C.  5-1 

Piperonyl  butoxide; 
Pyrethrins 

Use  on  dogs 

00481 6-00706 

Pyrenone  25-2.5  WP 

Piperonyl;  Pyrethrins 

Use  on  dogs 

00481 6-00708 

123  M.A.G. 

AMDctyi  bicycloheptene 
dicartxjximide;  Piperonyl; 
Pyrethrins 

Use  on  dogs 
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Table  1 .  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations — Continued 


EPA  Reg  No. 


"040083-00001 


PrcxJuct  Name 


Lindane  Technical 


062719-00013 
062719-00060 
067760-00029 


MCP  Amine 

MCPA  Acid  Technical 

Gheminova  Methyl  Parathion  4EC 


Active  Ingredient 


Lindane 


MCPA,  dimethylamine  salt 

MCPA 

Methyl  Parathion 


Delete  From  Lat>el 


Almonds,  alfalfa,  apples,  apricots,  asparagus, 
beans  (all  types),  beets,  cantaloupe,  carrots, 
cherries,  clover,  cotton,  cucumbers, 
cucurtjits  (all  types),  eggplant  fiax,  grapes, 
guave,  lentils,  mangoes,  melons,  mint, 
mushrooms,  nectarines,  okra,  onions, 
peaches,  peas  (all  types),  pecans,  pears, 
peppers,  pine  apples,  plums,  [xunes,  pump- 
kins, quinces,  rape,  safflower,  soytjeans, 
squash,  (all  types),  strawtjerries,  sudan 
grass,  sugar  beets,  summer  squash,  sun- 
flower, tobacco,  tomatoes,  watermelon;  live- 
stock, including  cattle,  goats,  horses,  sheep, 
mules,  hogs,  cats;  ornamentals,  trees  and 
shrutK;  turf,  lawns,  golf  courses; 
uncultivated  areas,  fatkjw  or  agricultural 
areas;  (xwrimercial  transportatkjn  facilities; 
processing  handling/storage  areas/  plants; 
grain/cereal/  flour  bins  arxl  storage  areas; 
farm  or  agricultural  structures,  including 
bams;  wood-  protection  treatment  of  buikJ- 
ings 

Use  on  rice 

Use  on  rice 

Apricots,  Beans  (succulent),  beets  (garden), 
ctover,  garik:,  cucumber,  gooset)erry,  kohl- 
rabi, pumpkin,  rape  greens,  rutabagas,  saf- 
fkjwer,  squash  (winter  &  sumfT>er),  straw- 
berries, sweet  potatoes,  tobacco,  vetch 
(crown/hairy) 


Note:  Registratkjn  number(s)  preceded  by  '*  indicate  a  30-day  comment  period. 

The  following  Table  2.  includes  the  names  and  addresses  of  record   for  all   registrants  of  the  products  in   Table 
1,  in  sequence  by  EPA  company  number. 

TABLE  2.  —  REGISTRANTS  REQUESTING  AMENDMENTS  TO  DELETE  USES  IN  CERTAIN  PESTICIDE  REGISTRATIONS 


EPA 
Com- 
pany No. 


000400 
000432 
002217 
004787 
004816 
040083 
062719 


Company  Name  and  Address 


Uniroyal  Chemical  Co..  Inc..  74  Amity  Rd..  Bethany,  CT  06524. 

AgrEvo  Environmental  Health,  95  Chestnut  RkJge  Rd.,  Montvale,  NJ  07645. 

PBI/Gordon  Corp.,  P.O.  Box  014090,  Kansas  City,  MO  64101 . 

Cheminova  Agro  A/S.  1700  Route  23.  Suite  210.  Wayne.  NY  07470. 

AgroEvo  Environmental  Health,  95  Chestnut  RkJge  Rd.,  Montvale,  NJ  07645. 

INQUINOSA.  c/o  McKenna  &  Cuneo.  LLP..  1900  K  St.  N.W..  Washington,  DC  20006. 

Dow  Agrosciences  LLC.  9330  Zkxisville  Rd.,  308/3E.  Indianapolis.  IN  46268. 


m.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Product  registrations. 


Dated:  August  6. 1998. 

Linda  A.  Travers, 

Director,  Information  Resources  and  Services 
Division,  Office  of  Pesticide  Programs. 
[FR  Doc.  98-22358  Filed  8-25-98;  8.45  am] 
BILUNO  CODE  6S60-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-811;  FRL-5791-1] 

Notice  of  Filing  of  Pesticide  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
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pesticide  chemicals  in  or  on  various 
agricultural  commodities. 

DATES:  Comments,  identified  by  the 
docket  control  number  PF-811.  must  be 
received  on  or  before  September  25, 
1998. 

ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Divison  (7502C), 
Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  S\V.,  Washington.  DC  20460.  In 
person  bring  comments  to:  Rm.  119,  CM 
#2,  1921  Jefferson  Davis  Highv^ray. 
ArUngton.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Following  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  conunent 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  119  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Richard  Gebken,  Registration 
Division.  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  200A,  Arlington,  VA. 
22202.  (703)  305-6701;  e-mail: 
gebken.richard@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  raw  agricultural  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 


the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  of  filing 
under  docket  control  number  PF-811 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  ceui  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  PF-811  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Authority:  21  U.S.C.  346a. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

.  Dated:  August  10, 1998. 

James  Jones, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Sununaries  of  Petitions 

Below  summaries  of  the  pesticide 
petitions  are  printed.  The  summaries  of 
the  petitions  were  prepared  by  the 
petitioners.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

AgrEvo  USA  Company 

PP  7F4923 

EPA  has  received  a  pesticide  petition 
(PP  7F4923)  from  AgrEvo  USA 
Company,  Little  Falls  Centre  One,  2711 
Centerville  Road.  Wilmington.  DE 


19808,  proposing  pursuant  to  section 
408(d)  of  the  Federal  Food.  Drug  and 
Cosmetic  Act,  21  U.S.C.  346a(d).  to 
amend  40  CFR  part  180  by  establishing 
a  tolerance  for  residues  of  buprofezin  in 
or  on  the  raw  agricultural  commodities 
head  lettuce  at  5  parts  per  million 
(ppm).  leaf  lettuce  at  13  ppm,  and  the 
cucurbits  crop  group  at  0.5  ppm.  EPA 
has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolic 
profile  of  buprofezin  has  been 
elucidated  in  a  wide  range  of  crops, 
including  tomatoes,  lettuce,  and  cotton, 
and  citrus.  The  nature  of  the  residue  in 
all  plant  species  is  well  defined  and 
comparable  from  crop  to  crop. 

Buprofezin  was  the  only  significant 
residue  in  tomatoes,  lettuce  and  cotton. 
Trace  levels  (1-6%)  of  two  metabolites 
were  also  identified.  These  metabolites 
correspond  to  the  oxidative  loss  of  N-t- 
butyl  (BF9),  followed  by  opening  of  the 
heterocyclic  ring  with  concomitant  loss 
of  CH2-S-C=0  (BF12).  No  other  single 
metabolite  exceeded  7.5%  of  the  total 
residue.  Some  of  the  minor  components 
were,  however,  shown  to  be  polar 
conjugates  of  BF4  (buprofezin 
hydjoxylated  in  the  t-butyl  group)  based 
on  work  in  citrus.  In  the  tomato  study, 
which  was  run  prior  to  the  citrus,  cotton 
and  lettuce  metabolism  studies,  these 
metabolites  were  not  specifically  looked 
for  due  to  the  high  percentage  of  the 
residue  accounted  for  by  the  parent. 

2.  Analytical  method.  Background 
Metabolism  studies  on  lettuce  and 
tomatoes  have  shown  that  the  only 
significant  residue  in  these  crops  is 
buprofezin.  Development  of  the 
analytical  method  took  place  in  parallel 
with  the  metabolism  studies  and  the 
method  was  designed  to  quantify  two 
metabohtes  (BF9  and  BF12)  in  addition 
to  the  parent  compoimd.  This  method 
was  used  for  analysis  of  samples  from 
the  field  trials  on  lettuce  and  cucurbits, 
but  for  tolerance  enforcement  only  the 
parent  compound  is  considered. 

i.  Data  collection  method.  Samples 
aie  extracted  with  acetone.  The  extracts 
are  filtered  and  the  acetone  removed  by 
rotary  evaporation.  The  remaining 
aqueous  extract  is  acidified  with 
hydrochloric  acid  and  partitioned  with 
hexane.  The  hexane  is  applied  to  a 
Florisil  column  and  the  residues  are 
then  eluted  from  the  column  with  ether/ 
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hexane  (50/50).  The  acidic  aqueous 
phase  is  adjusted  to  pH  7  and 
partitioned  into  ethyl  acetate/hexane 
(50/50).  This  organic  extract  is 
combined  with  the  eluate  from  the 
Florisil  column,  evaporated  to  dryness, 
taken  up  in  toluene  and  analyzed  by  GC 
with  NP  detection.  The  limit  of 
quantitation  of  this  method  is  O.Olppm 
in  the  sample. 

ii.  Tolerance  enforcement  method. 
The  metabolism  work  and  the  field 
sample  analyses  showed  that  the  only 
significant  residue  in  treated  crops  was 
buprofezin.  Accordingly,  the  method 
proposed  for  tolerance  enforcement 
quantifies  only  buprofezin.  The  method 
is  identical  to  the  data  collection 
method  except  the  acid  partition  step 
was  omitted.  The  method  was  validated 
by  an  independent  laboratory  using 
lettuce,  tomato  and  cucumber  as  the  test 
matrices. 

iii.  Multiresidue  methods.  Buprofezin 
was  tested  through  protocols  D  and  F 
using  tomatoes  (a  representative  non- 
fatty  food)  and  cottonseed  (a 
representative  fatty  food).  Recoveries 
were  satisfactory  such  that  the 
multiresidue  methods  could  be  used  for 
tolerance  enforcement  or  as 
confirmatory  methods. 

3.  Magnitude  of  residues.  — i. 
Residues  in  lettuce.  Head  and  leaf 
lettuce  were  treated  with  buprofezin  in 
a  40SC  formulation  at  sixteen  locations 
throughout  the  USA  in  1994.  APPLAUD 
40  SC  was  applied  at  the  maximum 
application  rate,  minimum  application 
interval  and  minimum  preharvest 
interval.  The  residues  detected  in 
lettuce  consisted  entirely  of  buprofezin 
with  no  observed  residues  of 
metabolites  greater  than  the  limit  of 
quantitation.  Residues  on  leaf  lettuce 
ranged  between  1.29  ppm  and  12.60 
ppm.  Residues  on  head  lettuce  were 
lower  than  those  detected  on  leaf  lettuce 
(removal  of  wrapper  leaves  on  head 
lettuce  resulted  in  a  further  reduction  in 
observed  residues).  With  the  wrapper 
leaves  in  place,  residues  were  between 
0.29  ppm  and  4.79  ppm.  (With  wrapper 
leaves  removed,  the  residues  ranged 
from  0.03  ppm  to  1.44  ppm.)  Tolerances 
are  therefore  proposed  for  residues  of 
buprofezin  in  or  on  head  lettuce  at  5 
ppm,  and  leaf  lettuce  at  13  ppm. 

ii.  Residues  in  representative 
cucurbits  crops.  APPLAUD  40  SC  Insect 
GrovkTth  Regulator  was  applied  to 
cucumbers,  melons,  and  summer  squash 
at  various  geographic  locations 
throughout  the  United  States.  The 
product  was  applied  four  times  at  the 
maximum  application  rate,  minimum 
application  interval,  and  minimum 
preharvest  interval.  The  residue 
consisted  entirely  of  buprofezin  with 


only  a  few  traces  of  metabolites,  all 
below  the  limit  of  quantitation  (LOQ). 
Residues  on  cucumbers  ranged  between 
<0.01  ppm  (the  LOQ3  and  0.30  ppm. 
Residues  on  melons  were  between  0.15 
ppm  and  0.41  ppm.  Residues  on 
summer  squash  were  between  0.02  ppm 
and  0.11  ppm.  Therefore,  a  tolerance  of 
0.5  ppm  is  proposed  for  residues  on 
buprofezin  in  or  on  the  cucurbits  crop 
group. 

B.  Toxicological  Profile 

An  extensive  batterj'  of  toxicology- 
studies  has  been  conducted  with 
buprofezin.  These  studies  have  been 
reviewed  and  summarized  by  the  Joint 
Meeting  of  the  FAO  Panel  of  Experts  on 
Pesticide  Residues  in  Food  and  the 
Environment  and  the  WHO  Expert 
Group  on  Pesticide  Residues  (JMPR, 
1991  and  1995).  They  have  also  been 
reviewed  by  the  USEPA  as  part  of  the 
submission  for  an  Experimental  Use 
Permit.  Supplemental  information  on 
several  studies  (acute  dermal,  acute 
inhalation,  chronic  dog,  rat 
reproduction,  and  rat  chronic  toxicity/ 
oncogenicity  study)  was  submitted  with 
this  petition.  These  studies  indicate  that 
buprofezin  has  a  relatively  low  degree  of 
toxicity,  is  neither  genotoxic  nor 
oncogenic,  and  does  not  cause  any 
significant  reproductive  or 
developmental  effects.  Thus,  the  use  of 
buprofezin  on  lettuce  and  cucurbits  (as 
well  as  on  cotton  Arizona  and  California 
and  citrus  California  under  the  current 
section  18  emergency  exemptions)  will 
not  pose  a  significant  risk  to  human 
health. 

1.  Acute  toxicity.  The  acute  rat  oral 
LDso  for  buprofezin  was  1,635  mg/kg  in 
males  and  2,015  mg/kg  in  females.  The 
acute  rat  dermal  LD50  was  >  5,000  mg/ 
kg  in  both  sexes.  The  4-hour  rat 
inhalation  LC50  was  >  4.57  mg/L. 
Buprofezin  was  slightly  irritating  to 
rabbit  eyes  and  skin  and  did  not  induce 
dermal  sensitization  in  guinea  pigs. 

2.  Genotoxicty.  No  evidence  of 
genotoxicity  was  noted  in  a  battery  of  in 
vitro  and  in  vivo  studies.  Studies 
included  Ames  Salmonella  and  mouse 
lymphoma  gene  mutation  assays,  a 
mouse  micronucleus  assay,  an  in  vitro 
human  lymphocyte  cytogenetics  assay 
and  an  in  vitro  rat  hepatocyte  UDS 
assay. 

3.  Reproductive  and  developmental 
toxicity.  A  developmental  toxicity  study 
was  conducted  in  rats  at  dose  levels  of 
0,  50,  200  or  800  mg/kg/day.  The 
(systemic)  maternal  NOEL  for  this  study 
was  2Q0  mg/kg/day  based  on  weight 
loss,  decreased  food  consumption, 
clinical  signs,  increased  resorption  rate, 
increased  loss  of  entire  litters  and  one 
maternal  death  at  800  mg/kg/day.  The 


developmental  (fetal)  NOEL  was  also 
200  mg/kg/day  based  on  reduced  fetal 
body  weights  and  increased  incidence 
of  delayed  ossification  at  800  mg/kg/ 
day.  Slightly  reduced  ossification  was 
also  noted  at  200  mg/kg/day  but  this 
was  within  historical  control  range  and 
thus  not  considered  to  be  significant. 

A  developmental  toxicity  study  was 
conducted  in  rabbits  at  dose  levels  of  0. 
10,  50  or  250  mg/kg/day.  The  maternal 
(systemic)  NOEL  was  50  mg/kg/day 
based  on  decreased  weight  gain, 
decreased  food  consumption  and  the 
complete  resorption  of  2  Utters  at  250 
mg/kg/day.  No  evidence  of 
developmental  toxicity  was  noted: 
therefore  the  developmental  (fetal) 
NOEL  was  250  mg/kg/dav,  the  highest 
dose  tested  (HDT). 

Two  rat  reproduction  studies  have 
been  conducted  at  dietary 
concentrations  of  0,  10,  100  or  1.000 
ppm.  One  was  a  two-generation  studv 
that  included  a  teratological  evaluation. 
The  other  was  a  one-generation 
reproduction  study  conducted  to  further 
evaluate  some  possible  changes  noted  in 
the  first  study.  Based  on  the  results  from 
both  studies,  the  parental  NOEL  was 
1,000  ppm  (HDT).  There  were  no  effects 
on  any  reproductive  parameters  but  pup 
weights  were  decreased  at  1.000  ppm. 
Thus,  the  reproductive  NOEL  was  100 
ppm. 

4.  Subchronic  toxicity.  A  90-day 
feeding  study  was  conducted  in  rats  at 
dietary  concentrations  of  0.  40,  200, 
1.000  or  5,000  ppm.  Effects  noted  at 
1,000  and/or  5,000  ppm  included 
decreased  weight  gain,  clinical 
pathology  changes,  increased  liver  and 
thyroid  weights,  and  gross  and/or 
microscopic  evidence  of  liver,  thyroid 
and  kidney  lesions.  Only  marginal 
effects,  consisting  of  slightly  reduced 
feed  intake  and  slightly  decreased 
glucose  levels,  were  noted  at  200  ppm. 
Although  the  report  conservatively 
concluded  the  NOEL  to  be  40  ppm,  the 
NOEL  was  considered  bv  the  EPA  to  be 
200  ppm  (15  mg/kg/dayj. 

A  90— day  study  was  conducted  in 
which  beagle  dogs  were  administered 
buprofezin  via  capsule  at  dose  levels  of 
0.  2,  10,  50  or  300  mg/kg/day.  Effects 
noted  at  50  and/ or  300  mg/kg/day 
included  various  clinical  signs  of 
toxicity,  substantially  decreased  weight 
gain,  clinical  pathology  changes, 
increased  liver,  kidney  and  thyroid 
weights,  and  microscopic  liver  lesions. 
The  NOEL  was  10  mg/kg/dav. 

5.  Chronic  toxicity.  A  2-year  stud\' 
was  conducted  in  which  beagle  dogs 
were  administered  buprofezin  via 
capsule  at  dose  levels  of  0.  2.  20  or  200 
mg/kg/day.  Effects  noted  at  20  and/or 
200  mg/kg/day  included  decreased 
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weight  gain,  clinical  pathology  changes, 
increased  liver  and  thyroid  weights, 
decreased  liver  function  (measured  by 
BSP  clearance)  and  microscopic  liver 
lesions.  Although  the  report  concluded 
that  the  NOEL  for  this  study  was  2  mg/ 
kg/day,  marginal  effects  in  females  at  2 
mg/kg/day  were  considered  to  be  a 
possible  effect  by  the  EPA  reviewer 
pending  receipt  of  additional  historical 
control  data.  These  data  were  submitted 
with  this  petition  and  will  establish  that 
the  dose  of  2  mg/kg/day  is  a  NOEL  for 
this  study. 

A  2-year  rat  feeding  study  was 
conducted  at  dietary  concentrations  of 
0,  5,  20,  200  or  2,000  ppm.  No  evidence 
of  oncogenicity  was  noted  at  any  dose 
level.  Effects  noted  at  2,000  ppm 
included  decreased  weight  gain, 
increased  liver  and  thyroid  weights,  and 
an  increased  incidence  of  non- 
neoplastic liver  and  thyroid  lesions.  A 
possible  increase  in  thyroid  lesions  was 
also  noted  at  200  ppm.  According  to  the 
EPA  reviewer,  the  NOEL  for  this  study 
was  200  ppm  (10  mg/kg/day).  However, 
the  conclusions  of  the  original  report 
and  a  subsequent  histopathological 
reevaluation,  not  yet  reviewed  by  the 
Agency,  indicate  that  the  NOEL  should 
be  considered  to  be  20  ppm  (1  mg/kg/ 
day). 

A  2— year  mouse  feeding  study  was 
conducted  at  dietary  concentrations  of 
0,  20,  200,  2,000  and  5,000  ppm.  Effects 
observed  at  2,000  and/or  5,000  ppm 
included  decreased  weight  gain,  minor 
clinical  pathology  changes,  increased 
liver  weights  and  an  increased 
incidence  of  non-neoplastic  Uver 
lesions.  Increased  liver  weights  were 
also  noted  at  200  ppm.  Thus,  the  NOEL 
was  considered  to  be  20  ppm  (1.8  mg/ 
kg/day).  There  were  slightly  increased 
incidences  of  liver  tumors  in  females  at 
5,000  ppm  and  of  lung  tumors  in  males 
at  200  and  5,000  ppm.  The  increased 
incidences  of  these  common  tumors 
were  not  considered  to  be  treatment- 
related  by  either  the  study  director  or 
EPA  reviewer  but  the  study  was  referred 
to  the  EPA  Carcinogenicity  Peer  Review 
Group  for  further  evaluation. 

6.  Animal  metabolism.  The 
metabolism  and  pharmacokinetics  of 
buprofezin  have  been  evaluated  in  rats 
following  single  oral  doses  of  10  and 
100  mg/kg.  These  studies  indicate  that 
buprofezin  is  rapidly  absorbed  and 
excreted  following  oral  administration, 
with  >90%  excreted  within  48  hours. 
Metabolism  occurred  primarily  via 
hydroxy lation  of  the  phenyl  ring 
followed  by  conjugation  and  oxidation 
of  the  sulfur  and  cleavage  of  the 
thiadiazinone  ring. 

7.  Endocrine  disruption.  No  special 
studies  have  been  conducted  to 


investigate  the  potential  of  buprofezin  to 
induce  estrogenic  or  other  endocrine 
effects.  The  standard  battery  of  required 
toxicity  studies  has  been  completed. 
These  studies  include  an  evaluation  of 
the  potential  effects  on  reproduction 
and  development  and  an  evaluation  of 
the  pathology  of  the  endocrine  organs 
following  repeated  or  long-term 
exposure.  These  studies  are  generally 
considered  to  be  sufficient  to  detect  any 
endocrine  effects.  The  only  effect  noted 
on  endocrine  organs  was  an  increased 
incidence  of  follicular  cell  hypertrophy 
and  C-cell  hyperplasia  of  the  thyroid 
gland  in  rats  administered  buprofezin  at 
dietary  concentrations  of  2,000  ppm  for 
24  months.  Buprofezin  also  caused  mild 
to  moderate  hepatotoxic  effects  at  this 
dietary  concentration.  AgrEvo  believes 
that  the  effect  on  the  thyroid  most  likely 
resulted  from  increased  turnover  of  T3/ 
T4  in  the  liver  with  a  resultant  rise  in 
TSH  secretion  (due  to  the 
hepatotoxicity).  The  rat  is  known  to  be 
much  more  susceptible  than  humans  to 
these  effects  due  to  the  very  rapid 
turnover  of  thyroxine  in  the  blood  in 
rats  (12  hours  vs.  about  5-9  days  in 
humans).  Therefore,  the  thyroid 
pathological  changes,  which  have  been 
noted  following  administration  of  high 
doses  of  buprofezin,  are  considered  to 
be  of  minimal  relevance  to  human  risk 
assessment,  particularly  considering  the 
low  levels  of  buprofezin  to  which 
humans  are  likely  to  be  exposed. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Buprofezin  is  an 
insect  grovvth  regulator  which  is 
approved  for  use  under  a  section  18 
emergency  exemption  for  control  of 
whitefly  on  cotton  in  Arizona  and 
Cahfomia  and  red  scale  on  citrus  in 
California.  Non-crop  uses  of  buprofezin 
are  limited  to  an  Experimental  Use 
Permit  for  use  on  ornamentals  in 
greenhouses,  thus  only  dietary 
exposures  are  being  considered. 

2.  Food.  Potential  dietary  exposures 
from  food  commodities  under  the 
proposed  food  tolerances  for  buprofezin 
and  the  approved  section  18  temporary 
tolerances  were  estimated  using  the 
Exposure  I  software  system  (TAS,  Inc.) 
and  the  1977-78  USDA  consumption 
data.  Two  scenarios  were  evaluated. 

In  the  first,  worst-case  scenario,  it  was 
assumed  that  all  lettuce  and  cucurbits 
contained  residues  at  the  proposed 
tolerance  levels  of:  leaf  lettuce  (13  ppm), 
head  lettuce  (5  ppm)  and  the  cucurbit 
crop  group  (0.5  ppm).  In  addition,  since 
temporary  tolerances  have  been  granted 
under  a  section  18  emergency 
exemption  for  citrus  fruit  (2.0  ppm), 
dried  citrus  pulp  (10.0  ppm),  cotton 
seed  (1.0  ppm),  cotton  gin  by-products 


(20  ppm),  milk  (0.03  ppm),  and  cattle, 
sheep,  hogs,  goats,  and  horse  meat  (0.02 
ppm),  fat  (0.02  ppm),  and  meat  by- 
products (0.5  ppm),  these  products  were 
also  included  in  the  analysis.  The 
section  18  provides  for  use  on  cotton  in 
Arizona  and  California  and  on  citrus  in 
Cahfomia.  Even  though  the  use  is 
restricted  to  Arizona  and  California  in 
these  section  18s,  the  worst-case 
scenario  assumed  100%  of  the  crop 
treated. 

A  slightly  more  realistic  assessment 
was  also  conducted  using  estimates  of 
percent  crop  treated.  But  again,  the 
unrealistic  assumption  was  made  that 
all  residues  would  be  at  the  tolerance 
level  in  all  of  the  crops  that  were 
treated.  In  addition,  die  section  18 
temporary  tolerances  are  somewhat 
high,  especially  those  for  juice  and  milk; 
permanent  tolerances  based  upon  new 
processing  and  feeding  studies  will  be 
proposed  in  the  near  future  when 
application  is  made  for  full  registration 
on  cotton  and  citrus. 

3.  Drinking  water.  Exposure  to 
buprofezin  from  drinking  water  is 
expected  to  be  negligible.  The  potential 
for  buprofezin  to  leach  into  groundwater 
was  assessed  in  various  laboratory 
studies  as  well  as  terrestrial  field 
dissipation  studies  conducted  in  two 
locations  and  in  varying  soil  types.  The 
degradation  of  buprofezin  occurs 
rapidly  with  half-Uves  in  soil  ranging 
from  22  to  59  days.  No  evidence  of 
leaching  of  parent  or  degradation 
products  was  observed  in  aged  leaching 
or  terrestrial  field  dissipation  studies. 
The  major  routes  of  degradation  result 
in  mineralization  to  carbon  dioxide  and 
the  formation  of  "bound"  residues. 
Buprofezin  tends  to  bind  to  the  top 
layers  of  soil  with  low  mobility.  The 
Koc  for  most  soils  fell  in  the  range 
2,100-4,800.  The  solubility  in  water  is 
low  which  will  result  in  minimal  field 
runoff  and  a  low  potential  for 
contamination  of  surface  water. 
Therefore,  the  contribution  of  any  such 
residues  to  the  total  dietary  intake  of 
buprofezin  will  be  negligible. 

4.  Non-dietary  exposure.  There  is  a 
current  Experimental  Use  Permit  (EUP) 
for  the  use  of  buprofezin  on  ornamentals 
in  greenhouses.  Exposure  to  the  general 
population  would  be  minimal  in  this 
use  and  thus  was  not  considered. 

D.  Cumulative  Effects 

At  the  present  time,  there  are 
insufficient  data  available  to  allow 
AgrEvo  to  properly  evaluate  the 
potential  for  cumulative  effects  with 
other  pesticides  to  which  an  individual 
may  be  exposed.  For  the  purposes  of 
this  assessment,  therefore,  AgrEvo  has 
assumed  that  buprofezin  does  not  have 
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a  common  mechanism  of  toxicity  with 
any  other  registered  pesticides. 
Therefore,  only  exposure  from 
buprofezin  is  being  addressed  at  this 
time. 

E.  Safety  Detemiination 

The  toxicity  and  residue  databases  for 
buprofezin  are  considered  to  be  valid, 
reliable  and  essentially  complete.  The 
standard  margin  of  safety  approach  is 
considered  appropriate  to  assess  the  risk 
of  adverse  effects  from  exposure  to 
buprofezin  for  both  acute  and  chronic 
effects.  EPA  has  adopted  a  temporary 
RfD  for  buprofezin  at  0.002  mg/kg/day. 
This  RfD  was  based  on  the  systemic 
lowest  effect  level  (LEL)  of  2.0  mg/kg/ 
day  (LJDT)  from  a  2-year  dog  study  and 
using  a  1,000-fold  imcertainty  factor.  An 
extra  factor  of  10  was  added  to  the 
standard  100-fold  safety  factor  since  the 
RfD  was  based  on  a  LEL  (rather  than  a 
NOEL)  and  the  database  lacked  an 
acceptable  reproductive  study. 
Additional  data  have  been  submitted  to 
upgrade  the  reproduction  study  and  to 
support  the  lowest  dose  in  the  2-year 
dog  study  as  a  NOAEL.  With  the 
upgrading  of  these  studies,  the  critical 
study  for  the  establishment  of  a 
permanent  RfD  would  be  the  rat 
chronic/oncogenicity  study.  The  NOEL 
for  this  study  is  1  mg/kg/day.  Applying 
a  standard  safety  factor  of  100  for  this 
study,  to  account  for  interspecies 
extrapolation  and  intraspecies  variation, 
would  result  in  a  RfD  of  0.01  mg/kg/day. 
It  is  this  proposed  RfD  which  was  used 
to  assess  risk  to  the  public. 

1.  U.S.  population.  — i.  Acute  risk. 
EPA  has  previously  selected,  in  their 
approval  of  the  section  18  emergency 
exemption  use,  a  developmental  NOEL 
of  200  mg/kg/day  from  a  rat 
developmental  study  for  the  acute 
dietary  endpoint.  However,  it  appears 
that  this  is  an  inappropriate  acute 
endpoint  since  the  clinical  effects  noted 
at  the  higher  dose  (800  mg/kg/day) 
occurred  only  after  at  least  5  days  of 
dosing  and  the  fetal  effects  (reduced 
fetal  body  weight  and  delayed 
ossification)  are  not  likely  to  be  due  to 
an  acute  (1  day)  exposure.  Based  on  This 
assessment,  AgrEvo  has  not  evaluated 
the  risk  from  acute  exposure  to  any 
subgroup  of  the  population.  Previously, 
EPA  has  assessed  the  acute  risk  from 
use  of  buprofezin  on  citrus  and  cotton 
to  the  population  subgroup  of  females 
13+  years  of  age.  Using  the 
developmental  NOEL  of  200  mg/kg/day, 
the  Margin  of  Exposiu-e  (MOE), 
according  to  EPA  calculations,  was 
5,000  for  this  subgroup. 

ii.  Chronic  risk.  Chronic  dietary 
exposures  for  the  US  population  as  a 
whole  utilize  65%  of  the  buprofezin  RfD 


in  the  worst  case  scenario  of  100%  of 
crop  treated  and  all  residues  at  the 
proposed  tolerance  level  (lettuce, 
cucurbits)  and  temporary  tolerance  level 
(cotton,  citrus,  meat/milk  commodities 
from  the  section  18s).  In  the  more 
realistic  scenario,  adjusting  for  the 
percent  crop  treated,  the  U.S. 
population  chronic  dietary  exposure 
utihzes  only  1.75%  of  the'RfD.  There  is 
generally  no  concern  for  exposures 
below  100%  of  the  RfD  since  it 
represents  the  level  at  or  below  which 
noappreciable  risks  to  human  health  is 
posed.  Therefore,  there  is  reasonable 
certainty  that  no  harm  would  result  to 
the  U.S.  population  from  exposure  to 
buprofezin. 

2.  Infants  and  children.  Data  from  rat 
and  rabbit  developmental  toxicity 
studies  and  rat  multigeneration 
reproduction  studies  are  generally  used 
to  assess  the  potential  for  increased 
sensitivity  to  infants  and  children.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development.  Reproduction  studies 
provide  information  relating  to 
reproductive  and  other  effects  on  adults 
and  offspring  from  prenatal  and 
postnatal  exposure  to  the  pesticide. 

No  indication  of  increased  sensitivity 
to  infants  and  children  was  noted  in 
either  of  the  developmental  studies. 
However,  in  the  reproduction  studies, 
the  NOEL  for  pups  (100  ppm)  was  lower 
than  for  adults  (1,000  ppm).  Based  on 
the  intake  of  buprofezin  in  pups  up  to 
8  weeks  of  age,  the  RfD  for  children, 
using  a  1,000  fold  safety  factor,  would 
be  0.01  mg/kg/day.  This  is  the  same  RfD 
that  is  calculated  for  chronic  exposure 
utilizing  the  rat  chronic/oncogenicity 
study. 

Evaluation  of  the  dietary  exposure  to 
infants  and  children  was  conducted 
utilizing  the  same  assumptions  as  for 
the  U.S.  population  as  a  whole. 
Adjustment  for  the  percent  crop  treated 
resulted  in  dietary  exposures  that  were 
2.5%  and  3.4%  of  the  RfD  for  non- 
nursing  infants  less  than  1  year  old  and 
children  (1-6  years),  respectively.  This 
scenario  still  assumes  that  all  residues 
in  the  crops  that  are  treated  are  at  the 
tolerance  level. 

There  is  generally  no  concern  for 
exposures  below  100%  of  the  RfD  since 
it  represents  the  level  at  or  below  which 
no  appreciable  risks  to  human  health  is 
posed.  Thus,  there  is  a  reasonable 
certainty  that  no  harm  will  result  to  the 
most  highly  exposed  population 
subgroups,  non-nursing  infants,  less 
than  1  year  old.  and  children  between 
1  and  6  years  of  age,  from  exposure  to 
buprofezin. 


F.  International  Tolerances 


Buprofezin  was  reviewed  by  the  Joint 
Meeting  of  the  Food  and  Agriculture 
Organization  Panel  of  Experts  on 
Pesticide  Residues  in  Food  and  the 
Environment  and  the  World  Health 
Organization  Expert  Group  on  Pesticide 
Residues  (JMPR)  to  establish  Codex 
MRLs  in  1991,  1995  and  1997. 
Permanent  MRLs  were  granted  for 
cucumbers  and  tomatoes,  and  a 
temporary  MRL  was  granted  for  oranges, 
as  described  below.  Additional  residue 
trial  data  on  oranges  will  be  available 
for  the  1999  JMPR  meeting  to  determine 
if  this  MRL  should  also  be  made 
permanent. 


Commodity 


Cucumt)er 
Tomato 


MRL 


0.3  ppm 
0.5  ppm 


Oranges,  Sweet.  Sour  '  0.3  ppm  (temporary) 
IFR  Doc.  98-22429  Filed  8-25-98;  8;45  am) 

BILUNG  CX>DE  6560-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-826;  FRL-6023-6] 

Notice  of  Filing  of  Pesticide  Petitions 

AGENCY:  Envfronmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-826.  must  be 
received  on  or  before  September  25, 
1998. 

ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  119.  CM 
#2,  1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
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claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBl).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 


40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 


inspection  in  Rm.  1132  at  the  address 

given  above,  from  8:30  a.m.  to  4  p.m., 

Monday  through  Friday,  excluding  legal 

holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

product  manager  listed  in  the  table 

below: 


Product  Manager 

Office  location/telephone  number 

Address 

Beth  Edwards  (PM  3)  .... 
Sidney  Jackson  (PM  22) 

Rm.  206.  CM  #2.  703-305-5400.  e-mail:eclwards.t>eth@epamail.epa.gov. 
Rm.  233,  CM  #2.  703-305-7610.  e-mail:  jackson.sidney@epamail.epa.gov. 

1921   Jefferson  Davis  Hwy,  Ar- 
lington, VA 
Do. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-826] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  (insert  docket 
number)  and  appropriate  petition 
number.  Electronic  comments  on  notice 
may  be  filed  online  at  many  Federal 
Depository  Libraries. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Food 


additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  13, 1998. 

)ames  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  AgrEvo  USA  Company  (acting  as 
registered  US  agent  for  Hoechst 
Schering  AgrEvo,  S.A.) 

PP  7F4909 

EPA  has  received  a  pesticide  petition 
(PP  7F4909)  from  AgrEvo  USA 
Company  (acting  as  registered  U.S. 
agent  for  Hoechst  Schering  AgrEvo, 
S.A.),  2711  Centerville  Road, 
Wilmington,  DE  19808  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
deltamethrin  in  or  on  various  food  and 
feed  commodities.  Tolerances  are 
currently  established  at  40  CFR  180.435 
in  or  on  the  following  commodities  for 
residues  of  deltamethrin  [(IR,  3R)-3(2,2- 
dibromovinyl)-2,2- 

dimethylcyclopropanecarboxylic  acid 
(S)-alpha-cyano-3-phenoxybenzyl  ester] 
and  relevant  metabolites:  cottonseed  at 
0.04  parts  per  million  (ppm),  cottonseed 
oil  at  0.2  ppm,  tomatoes  at  0.2  ppm.  and 
tomato  products  (concentrated)  at  1.0 
ppm. 


EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

Based  on  the  fact  that  tralomethrin, 
another  synthetic  pyrethroid 
insecticide,  is  rapidly  metabolized  in 
plants  and  animals  to  deltamethrin,  and 
the  toxicological  profile  of  the  two 
compounds  is  similar,  it  is  appropriate 
to  consider  a  combined  exposure 
assessment  for  tralomethrin  and 
deltamethrin. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Deltamethrin 
metabolism  studies  in  tomatoes,  com, 
apples,  and  cotton  demonstrate  the 
same  metabolic  pathway.  Furthermore, 
plant  metabolism  studies  have  been 
conducted  following  application  of 
tralomethrin  in  cotton,  com,  cabbage, 
and  tomatoes.  These  studies  have 
demonstrated  that  the  metabolism  of 
tralomethrin  involves  debromination  to 
deltamethrin  and  its  isomers.  Thus,  a 
similar  metabolic  pathway  has  been 
shown  to  occur  in  a  variety  of  crops 
following  either  direct  application  of 
deltamethrin  (cotton,  com,  apples,  and 
tomatoes)  or  in-plant  formation  of 
deltamethrin  via  debromination  of 
applied  tralomethrin  (tomatoes,  cotton, 
com,  and  cabbage).  As  a  result  of  this 
substantial  information  base,  it  is 
concluded  that  the  residues  of 
toxicological  concern  in/on  growing 
crops  following  application  of 
tralomethrin  or  deltamethrin  are 
tralomethrin,  cis-deltamethrin,  and  its 
isomers,  trans-deltamethrin  and  alpha- 
R-deltamethrin. 

2.  Analytical  method.  Analytical 
methods  for  determining  residues  of 
tralomethrin  and  deltamethrin  in 
various  commodities  for  which 
registrations  have  been  approved,  or  are 
being  sought,  have  been  submitted  to 
the  Agency.  These  methods,  based  on 


gas  chromatography  (GLC)  equipped 
with  an  electron  capture  detector  (EOD) 
and  a  DB-1  (or  equivalent)  capillary 
column,  are  used  for  the  detennination 
of  tralomethrin,  cis-deltamethrin,  trans- 
deltamethrin,  and  alpha-R-deltamethrin 
in  various  raw  agricultural,  animal 
derived,  and  processed  commodities. 
These  methods  were  independently 
validated  and  are  appropriate  for  the 
determination  of  residues  of 
tralomethrin  and  deltamethrin  in 
various  food  and  feed  commodities  after 
application  of  these  ingredients  to  target 
growing  crops,  and  after  use  in  food/ 
feed  handling  establishments. 

3.  Magnitude  of  residues.  Residues  of 
tralomethrin,  deltamethrin,  and  its 
metabolites  are  not  expected  to  exceed 
the  proposed  tolerance  levels  as  a  result 
of  the  use  of  these  active  ingredients  on 
target  crops,  or  at  target  sites. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  The  acute  oral  LD50 
values  for  deltamethrin  in  the  rat  are 
66.7  milligram/kilograms  (mg/kg)  for 
males,  86  mg/kg  for  females,  and  for 
tralomethrin  99  mg/kg  for  males,  157 
mg/kg  for  females  when  administered  in 
sesame  oil.  The  oral  LD50  for 
deltamethrin  when  administered  in 
aqueous  methyl  cellulose  was  greater 
than  5,000  mg/kg  for  both  sexes.  The 
dermal  LJDso  in  rabbits  was  greater  than 
2,000  mg/kg  for  both  materials. 
Inhalation  4-hour  LC50  values  in  the  rat 
are  2.2  mg/L  for  deltamethrin  and 
greater  than  0.286  mg/L  for 
tralomethrin. 

2.  Genotoxicty.  No  indication  of 
genotoxicity  was  noted  in  a  battery  of  iT? 
vivo  and  in  vitro  studies  conducted  with 
either  deltamethrin  or  tralomethrin. 

3.  Reproductive  and  developmental 
toxicity— i.  Deltamethrin.  A  rat 
developmental  toxicity  study  conducted 
writh  deltamethrin  indicated  a  maternal 
no  observed  effect  level  (NOEL)  of  3.3 
mg/kg/day  based  on  clinical 
observations,  decreased  weight  gain  and 
mortality.  The  developmental  NOEL 
was  11  mg/kg/day  higest  dose  tested 
(HDT). 

In  a  rabbit  developmental  toxicity 
study  with  deltamethrin,  the  maternal 
NOEL  was  considered  to  be  10  mg/kg/ 
day  based  on  decreased  defecation  at  25 
and  100  mg/kg/day,  and  mortality  at  100 
mg/kg/day.  The  developmental  NOEL 
was  considered  to  be  25  mg/kg/day 
based  on  retarded  ossification  of  the 
pubic  and  tail  bones  at  100  mg/kg  HDT. 

A  3-generation  rat  reproduction  study 
and  a  more  recent,  2-generation  rat 
reproduction  study  with  deltamethrin 
indicated  the  NOEL  for  both  parents  and 
offspring  was  80  ppm  (4-12  mg/kg/day 
for  adults  and  18-44  mg/kg/day  for 
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offspring)  based  on  clinical  signs  of 
toxicity,  reduced  weight  gain  and 
mortality  at  320  ppm  HDT. 
ii.  Tralomethrin.  In  a  rat 
developmental  toxicity  study  with 
tralomethrin  the  NOEL  for  maternal  and 
developmental  toxicity  was  judged  to  be 
greater  than  or  equal  to  18  mg/kg/day 
HDT. 

No  evidence  of  developmental 
toxicity  was  observed  in  either  of  two 
rabbit  developmental  toxicity  studies 
conducted  with  tralomethrin.  In  one 
study,  the  maternal  NOEL  was  12.5  mg/ 
kg/day  based  on  mortahty  while  the 
developmental  NOEL  was  judged  to  be 
greater  than  or  equal  to  25  mg/kg/day 
HDT.  In  the  second  study,  the  maternal 
NOEL  was  8  mg/kg/day  based  on  body 
weight  effects  while  the  developmental 
NOEL  was  32  mg/kg/day  HDT. 

In  a  2-generation  reproduction  study 
with  tralomethrin  in  rats,  the  parental 
NOEL  was  0.75  mg/kg/day  based  on 
body  weight  deficits  while  the  NOEL  for 
offspring  was  3.0  mg/kg/day,  also  based 
on  body  weight  deficits. 

4.  Subchronic  toxicity —  i. 
Deltamethrin.  A  90-day  rat  oral  toxicity 
study  was  conducted  -wWh  deltamethrin 
which  was  administered  by  gavage.  The 
NOEL  was  judged  to  be  1.0  mg/kg/day 
based  on  reduced  body  weight  gain  and 
slight  hypersensitivity.  In  a  more  recent 
90-day  rat  dietary  study  with 
deltamethrin,  the  NOEL  was  judged  to 
be  300  ppm  (23.9  mg/kg/day  for  males. 
30.5  mg/kg/day  for  females)  based  on 
uncoordinated  movement,  unsteady 
gait,  tremors,  increased  sensitivity  to 
sound,  shakes  and  spasmodic 
convulsions.  The  difference  in  the 
NOEL'S  between  the  two  studies  is 
attributed  to  the  different  routes  of 
exposure  (gavage  in  oil  vs.  administered 
in  diet). 

A  12-week  study  was  conducted  with 
deltamethrin  in  mice.  The  NOEL  was 
300  ppm  (61.5  mg/kg/day  in  males  and 
77.0  mg/kg/day  in  females)  based  on 
chronic  contractions,  convulsions,  poor 
condition,  decreased  weight  gain  and 
mortality. 

Two  13-week  dog  studies  were 
conducted  with  deltamethrin.  In  the 
first  study,  beagle  dogs  were 
administered  deltamethrin  by  capsule 
using  PEG  200  as  a  vehicle.  The  NOEL 
for  this  study  was  1  mg/kg/day  based  on 
tremors,  unsteadiness,  jerking 
movements,  salivation,  vomiting,  liquid 
feces  and/ or  dilatation  of  the  pupils.  In 
the  second  study,  deltamethrin  was 
administered  by  capsule  without  a 
vehicle  to  beagle  dogs.  The  NOEL  for 
this  study  was  10  mg/kg/day  based  on 
unsteady  gait,  tremors,  head  shaking, 
vomiting  and  salivation.  The  difference 
in  toxicity  between  the  two  studies  is 


attributed  to  the  enhanced  absorption 
resulting  ft-om  the  use  of  PEG  200  as  a 
vehicle  in  the  first  study. 

A  21-day  dermal  toxicity  study  was 
conducted  with  deltamethrin  in  rats. 
The  NOEL  for  systemic  toxicity  was 
determined  to  be  1 ,000  mg/kg/day. 

In  a  subchronic  inhalation  study,  rats 
were  exposed  to  aerosolized 
deltamethrin  for  6  hours  per  day.  5-days 
per  week,  for  a  total  of  14-days  over  3 
weeks.  Based  on  slightly  decreased  body 
weights  and  neurological  effects  at 
higher  dose  levels,  it  was  concluded 
that  3  ng/1  was  the  NOEL  for  systemic 
effects  in  this  study. 

ii.  Tralomethrin.  Tralomethrin  was 
administrated  by  gavage  in  com  oil  to 
rats  for  13  weeks.  Based  on  mortality, 
decreased  activity  and  motor  control, 
soft  stools,  labored  breathing  and 
significantly  lower  absolute  and  relative 
mean  liver  weights,  the  NOEL  was 
considered  to  be  1  mg/kg/day. 

Tralomethrin  was  administered  by 
capsule  to  beagle  dogs  for  13  weeks.  The 
NOEL  for  this  study  was  1.0  mg/kg/day 
based  on  refusal  of  milk  supplement, 
tremors,  exaggerated  patellar  response, 
unsteadiness  and  uncoordinated 
movement. 

A  21-day  dermal  toxicity  study  was 
conducted  wnlth  tralomethrin  on  rats.  No 
systemic  effects  were  observed, 
therefore  the  systemic  NOEL  for  this 
study  was  1.000  mg/kg/day. 

5.  Chronic  toxicity  and  oncogenicity — 
i.  Deltamethrin.  Deltamethrin  was 
administered  in  the  diet  to  beagle  dogs 
for  2  years.  No  treatment-related  effects 
were  observed  and  the  NOEL  was 
judged  to  be  40  ppm  (1.1  mg/kg/day).  In 
a  more  recent  study,  deltamethrin  was 
administered  by  capsule  (without  a 
vehicle)  to  beagle  dogs  for  1  year.  The 
NOEL  in  this  study  was  considered  to 
be  1  mg/kg/day  based  on  clinical  signs, 
decreased  food  consumption  and 
changes  in  several  hematology  and 
blood  chemistry  parameters. 

Two  rat  chronic  toxicity/oncogenicity 
studies  were  conducted  with 
deltamethrin.  In  the  first  study,  the  test 
substance  was  administered  via  the  diet 
to  rats  for  2  years.  The  NOEL  for  this 
study  was  20  ppm  (1  mg/kg/day)  based 
on  sUghtly  decreased  weight  gain.  In  a 
more  recent  study,  deltamethrin  was 
administered  to  rats  in  the  diet  for  2 
years.  The  NOEL  for  this  study  was 
considered  to  be  25  ppm  (1.1  and  1.5 
mg/kg/day  for  males  and  females, 
respectively),  based  on  neurological 
signs,  weight  gain  effects  and  increased 
incidence  and  severity  of  eosinophilic 
hepatocytes  and/or  balloon  cells  No 
evidence  of  carcinogenicity  was  noted 
in  either  study. 
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Two  mouse  oncogenicity  studies  were 
conducted  with  deltamethrin.  In  the 
first  study,  deltamethrin  was 
administered  in  the  diet  for  2  years.  No 
adverse  effects  were  observed  and  the 
NOEL  was  judged  to  be  100  ppm  (12 
and  15  mg/kg/day,  respectively,  for 
males  and  females).  In  a  more  recent 
study,  deltamethrin  was  administered  in 
the  diet  to  mice  for  97  weeks.  The  NOEL 
was  considered  to  be  1,000  ppm  (15.7 
and  19.6  mg/kg/day)  based  on  a  higher 
incidence  of  poor  physical  condition 
and  a  slight  transient  weight  reduction. 
There  was  no  evidence  of  oncogenicity 
in  either  study. 

ii.  Tralomethrin.  Tralomethrin  was 
administered  to  beagle  dogs  by  capsule 
for  1  year  at  initial  dosages  of  0,  0.75, 
3.0  and  10.0  mg/kg/day.  Due  to 
trembling,  ataxia,  prostration  and 
convulsions,  the  high  dosage  was 
lowered  to  8  mg/kg/day  at  study  week 
4  and  lowered  again  to  6  mg/kg/day  on 
study  week  14.  On  the  14  week  of  study, 
the  0.75  mg/kg/day  dosage  was  raised  to 
1.0  mg/kg/day.  Based  on  body  weight 
changes,  convulsions,  tremors,  ataxia 
and  salivation,  the  NOEL  for  this  study 
was  considered  to  be  1  mg/kg/dav. 

Tralomethrin  was  administered  by 
gavage  to  rats  for  24  months.  The  NOEL 
for  this  study  was  0.75  mg/kg/day  based 
on  salivation,  uncoordinated  movement, 
inability  to  support  weight  on  limbs  and 
decreased  body  weight  parameters.  No 
evidence  of  carcinogenicity  was 
observed. 

A  2  year  mouse  oncogenicity  study 
was  conducted  with  tralomethrin 
administered  by  gavage.  The  NOEL  was 
judged  to  be  0.75  mg/kg/day  based  on 
higher  incidences  of  dermatitis  and 
mortality,  salivation,  uncoordinated 
involuntary  movements  and 
aggressiveness.  No  evidence  of 
oncogenicity  was  observed. 

6.  Neurotoxicity.  Acute  delayed 
neurotoxicity  studies  in  hens  were 
conducted  for  both  deltamethrin  and 
tralomethrin.  In  both  cases,  the  study 
results  were  negative  indicating  that 
neither  material  causes  delayed 
neurotoxicity. 

In  an  acute  neurotoxicity  study  with 
deltamethrin  in  rats,  effects  were  noted 
after  a  single  oral  administration  of  a 
dose  of  50  mg/kg.  In  addition,  potential 
effects  (limited  to  a  single  male  and 
female)  were  observed  at  a  dose  level  of 
15  mg/kg.  Therefore,  the  no  observed 
adversed  effect  level  (NOAEL)  for 
neurotoxicity  in  this  study  was  5  mg/kg. 

In  a  subchxonic  neurotoxicity  study 
with  deltamethrin  in  rats,  effects  were 
noted  after  daily  dietary  administration 
for  13  consecutive  weeks  at  800  ppm. 
The  NOAEL  for  systemic  toxicity  and 
neurotoxicity  in  this  study  was  found  to 


be  200  ppm  (14  and  16  mg/kg/day  for 
males  and  females,  respectively). 

7.  Animal  metabolism —  i. 
Deltamethrin.  The  absorption  of 
deltamethrin  appears  to  be  highly 
dependent  upon  the  route  and  vehicle 
of  administration.  Once  absorbed, 
deltamethrin  is  rapidly  and  extensively 
metabolized  and  excreted,  primarily 
within  the  first  48  hours. 

ii.  Tralomethrin.  Tralomethrin  is 
rapidly  metabolized  to  deltamethrin 
after  debromination.  The  metabolic 
pattern  of  the  debrominated 
tralomethrin  is  exactly  the  same  as  that 
of  the  metabolic  pattern  of  deltamethrin. 

8.  Endocrine  effects.  No  special 
studies  have  been  conducted  to 
investigate  the  potential  of  deltamethrin 
or  tralomethrin  to  induce  estrogenic  or 
other  endocrine  effects.  However,  the 
standard  battery  of  required  toxicity 
studies  has  been  completed.  These 
studies  include  an  evaluation  of  the 
potential  effects  on  reproduction  and 
development,  and  an  evaluation  of  the 
pathology  of  the  endocrine  organs 
following  repeated  or  long-term 
exposure.  These  studies  are  generally 
considered  to  be  sufficient  to  detect  any 
endocrine  effects,  yet  no  such  effects 
were  detected.  Thus,  the  potential  for 
deltamethrin  or  tralomethrin  to  produce 
any  significant  endocrine  effects  is 
considered  to  be  minimal. 

C.  Aggregate  Exposure 

Based  on  the  fact  that  tralomethrin  is 
rapidly  metabolized  in  plants  and 
animals  to  deltamethrin,  and  the 
toxicological  profile  of  the  two 
compounds  is  similar,  it  is  appropriate 
to  consider  combined  exposure 
assessments  for  tralomethrin  and 
deltamethrin. 

Deltamethrin  and  tralomethrin  are 
broad  spectrum  insecticides  used  to 
control  pests  of  crops,  ornamental 
plants  and  turf,  and  domestic  indoor 
and  outdoor  (including  dog  collars  and 
direct  application  to  livestock), 
commercial,  and  industrial  food  use 
areas.  Thus,  aggregate  non-occupational 
exposure  would  include  exposures 
resulting  from  non-food  use  in  addition 
to  consumption  of  potential  residues  in 
food  and  water.  Exposure  via  drinking 
water  is  expected  to  be  negligible  since 
deltamethrin  binds  tightly  to  soil  and 
rapidly  degrades  in  water. 

1.  Dietary  exposure — Food.  Food 
tolerances  have  been  established  for 
residues  of  tralomethrin  and/or 
deltamethrin  and  its  metabolites  in  or 
on  a  variety  of  raw  agricultural 
commodities.  These  tolerances,  in 
support  of  registrations,  currently  exist 
for  residues  of  tralomethrin  on  broccoli, 
cottonseed,  head  lettuce,  leaf  lettuce. 


soybeans,  sunflower  seed,  and 
cottonseed  oil.  Also,  tolerances  in 
support  of  registrations  currently  exist 
for  deltamethrin  on  cottonseed  and 
cottonseed  oil.  Additionally,  tolerances 
have  been  established  for  tralomethrin 
to  support  its  use  in  food/ feed  handling 
establishments,  and  for  deltamethrin  on 
tomatoes  and  concentrated  tomato 
products  to  support  the  importation  of 
tomato  commodities  treated  with 
deltamethrin.  Further,  a  food/feed 
handling  establishment  use.  and 
associated  tolerances,  is  pending  for 
deltamethrin.  Additional  tolerances  are 
being  proposed  for  deltamethrin  in  the 
subject  pesticide  tolerance  petition. 
Potential  acute  exposures  from  these 
relevant  food  commodities  were 
estimated  using  a  Tier  3  acute  dietary 
risk  assessment  (Monte  Carlo  Analysis) 
following  EPA  guidance.  Potential 
chronic  exposures  from  food 
commodities  under  the  established  food 
and  feed  additive  tolerances  for 
deltamethrin  and  tralomethrin,  plus  the 
pending  tolerances  for  deltamethrin 
associated  with  use  in  food/feed 
handling  areas,  and  the  tolerances 
proposed  in  this  petition  for 
deltamethrin,  were  estimated  using 
NOVIGEN's  dietary  exposure  evaluation 
mode  (DEEM).  This  chronic  risk 
assessment  was  conduced  using 
anticipated  residues  based  on  field  trial 
or  monitoring  data,  percent  crop  treated, 
and  percent  food  handling 
establishments  treated. 

2.  Drinking  water .  Tralomethrin  and 
deltamethrin  are  immobile  in  soil  and. 
therefore,  will  not  leach  into 
groundwater.  Additionally,  due  to  the 
insolubility  and  lipophilic  natiure  of 
deltamethrin  and  tralomethrin,  any 
residues  in  surface  water  will  rapidly 
and  tightly  bind  to  soil  particles  and 
remain  with  sediment,  therefore  not 
contributing  to  potential  dietary 
exposure  from  drinking  water. 

A  screening  evaluation  of  leaching 
potential  of  a  typical  pyrethroid  was 
conducted  using  EPA's  pesticide  root 
zone  model  (PRZM3).  Based  on  this 
screening  assessment,  the  potential 
concentrations  of  a  pyrethroid  in  ground 
water  at  depths  of  1  and  2  meters  are 
essentially  zero  <0.001  parts  per  billion 
(PPB).  Surface  water  concentrations  for 
pyrethroids  were  estimated  using 
PRZM3  and  Exposure  Analysis 
Modeling  System  (EXAMS)  using 
Standard  EPA  cotton  runoff  and 
Mississippi  pond  scenarios.  The 
maximum  concentration  predicted  in 
the  simulated  pond  was  0.052  ppb. 
Concentrations  in  actual  drinking  water 
would  be  much  lower  than  the  levels 
predicted  in  the  hypothetical,  small, 
stagnant  farm  pond  model  since 


drinking  water  derived  from  surface 
water  would  normally  be  treated  before 
consumption.  Based  on  these  analyses, 
the  contribution  of  water  to  the  dietary 
risk  estimate  is  negligible. 

3.  Non-dietary  exposure.  As  noted 
above,  deltamethrin  and  tralomethrin 
are  broad  spectrum  insecticides 
registered  for  use  on  a  veuiety  of  food 
and  feed  commodities.  Additionally, 
registrations  are  held  for  non- 
agricultural  applications  including  turf 
and  lawn  care  treatments,  broadcast 
carpet  treatments  (professional  use 
only),  indoor  fogger,  spot,  crack  and 
crevice  treatments,  insect  baits,  lawn 
and  garden  sprays  and  indoor  and 
outdoor  residential,  industrial  and 
institutional  sites  including  those  for 
Food/Feed  Handling  Establishments. 

To  evaluate  non-oietary  exposure,  the 
"flea  infestation  control "senario  was 
chosen  to  represent  a  plausible  but 
worst  case  non-dietary  (indoor  and 
outdoor)  non-occupational  exposure. 
This  scenario  provides  a  situation  where 
deltamethrin  and/or  tralomethrin  is 
commonly  used  and  they  can  be  used 
concurrently  for  a  multitude  of  uses, 
e.g.,  spot  and/or  broadcast  treatment  of 
infested  indoor  surfaces  such  as  carpets 
and  rugs,  treatment  of  pets  and 
treatment  of  the  lawn.  This  hypothetical 
situation  provides  a  very  conservative, 
upper  boimd  estimate  of  potential  non- 
dietary  exposures.  Consequently,  if 
health  risks  are  acceptable  under  these 
conditions,  the  potential  risks 
associated  with  other  more  likely 
scenarios  would  also  be  acceptable. 

Because  tralomethrin  is  rapidly 
metaboUzed  to  deltamethrin,  and  the 
toxicology  profiles  of  deltamethrin  and 
tralomethrin  are  virtually  identical,  a 
non-dietary  and  aggregate  (non-dietary  + 
chronic  dietary)  exposure/risk 
assessment  has  been  conducted  for  the 
combination  of  both  active  ingredients. 
The  total  exposure  to  both  materials  was 
expressed  as  "deltamethrin  equivalents" 
and  these  were  compared  to  the 
toxicology  endpoints  identified  for 
deltamethrin. 

D.  Cumulative  Effects 

When  considering  a  tolerance,  the 
Agency  must  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity". 
AgrEvo  USA  Company,  acting  as 
registered  U.S.  agent  for  Hoechst 
Sobering  AgrEvo  SA,  beheves  that 
"available  information"  in  this  context 
includes  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
poUcies  and  methodologies  for 
understanding  common  mechanisms  of 
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toxicity  and  conducting  ciunulative  risk 
assessments. 

Further,  AgrEvo  does  not  have,  at  this 
time,  available  data  to  determine 
whether  tralomethrin  and/or 
deltamethrin  have  a  common 
mechanism  of  toxicity  with  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  no 
assumption  has  been  made  that 
tralomethrin  and/or  deltamethrin  have  a 
common  mechanism  of  toxicity  with 
other  substances. 

E.  Safety  Determination 

1.  U.S.  population.  The  toxicity  and 
residue  data  base  for  deltamethrin  and 
tralomethrin  are  considered  to  be  valid, 
reliable  and  essentially  complete 
according  to  existing  regulatory 
requirements.  No  evidence  of 
oncogenicity  has  been  observed  for 
either  compound.  In  accordance  with 
EPA's  "Toxicology  Endpoint  Selection 
Process"  Guidance  Document  for  acute 
exposures,  the  toxicology  endpoint  from 
the  deltamethrin  rat  acute  neurotoxicity 
study.  5.0  mg/kg/day.  is  used.  For 
chronic  exposures  to  deltamethrin  and 
tralomethrin.  the  Reference  Dose  (RID) 
of  0.01  mg/kg  bodyweight/day 
established  for  deltamethrin  based  on 
the  NOEL  from  the  2-year  rat  feeding 
study  and  a  100-fold  safety  factor  to 
account  for  interspecies  extrapolation 
and  intraspecies  variation  is  used. 

For  the  overall  U.S.  population,  acute 
dietary  exposure  at  the  99.9th  percentile 
results  in  a  inargin  of  exposure  (MOE) 
of  1.406;  the  MOE  for  the  99th 
percentile  is  3,500;  and  at  the  95th 
percentile  the  MOE  is  8,613.  For  the 
overall  U.S.  population,  chronic  dietary 
exposure  results  in  a  utifization  of  1.4% 
of  the  reference  dose.  Using  an  upper 
bound  estimate  of  potential  non-dietary 
exposures  for  a  worst  case  scenario  (flea 
treatment)  resuhs  in  an  MOE  of  160.000 
for  adults.  UtiUzing  the  scenario  of 
chronic  dietary  exposure  plus  an  upper 
bound  estimate  of  potential  non-dietary 
exposure  from  a  worst  case  scenario 
(flea  treatment),  it  is  shown  that  for 
aggregate  exposure  to  deltamethrin  and 
tralomethrin  there  is  an  MOE  of  31,100 
for  adults.  There  is  generally  no  concern 
for  MOE's  greater  than  100.  For  chronic 
exposure,  there  is  generally  no  concern 
for  exposure  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposiu«  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
In  conclusion,  there  is  reasonable 
certainty  that  no  harm  will  result  to  the 
U.S.  population,  in  general,  fi-om  dietary 
or  aggregate  exposure  to  deltamethrin 
and/or  tralomethrin. 


2.  Infants  and  children.  Data  from 
developmental  toxicity  studies  in  rats 
and  rabbits,  and  multigeneration 
reproduction  studies  in  rats  are 
generally  used  to  assess  the  potential  for 
increased  sensitivity  of  infants  and 
children.  The  developmental  toxicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  organism 
resulting  from  pesticide  exposure 
during  prenatal  development. 
Reproduction  studies  provide 
information  relating  to  reproductive  and 
other  effects  on  adults  and  offspring 
from  pre-natal  and  post-natal  exposure 
to  the  pesticide.  None  of  these  studies 
conducted  with  deltamethrin  or 
tralomethrin  indicated  developmental 
or  reproductive  effects  as  a  result  of 
exposure  to  these  materials. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-and 
post-natal  toxicity  and  the  completeness 
of  the  database.  Based  on  the  current 
toxicological  data  requirements,  the 
database  relative  to  pre-  and  post-natal 
effects  in  children  is  complete. 
Although  no  indication  of  increased 
susceptibility  to  younger  animals  was 
noted  in  any  of  the  above  studies,  or  in 
the  majority  of  studies  with  other 
pyrethroids.  several  recent  pubhcations 
have  reported  that  deltamethrin  is  more 
toxic  to  neonate  and  weanling  animals 
than  to  adults.  However,  a  joint  industr>' 
group  currently  investigating  this  issue 
was  unable  to  reproduce  these  findings. 
Furthermore,  the  RfD  (0.01  mg/kg/day) 
that  has  been  estabhshed  for 
deltamethrin  is  already  more  than 
1,000-fold  lower  than  the  lowest  NOEL 
from  the  developmental  and 
reproduction  studies.  Therefore,  the  RID 
of  0.01  mg/kg/day  is  appropriate  for 
assessing  chronic  aggregate  risk  to 
infants  and  children  and  an  additional 
uncertainty  factor  is  not  warranted. 
Also,  the  NOEL  of  5.0  mg/kg/day  from 
the  rat  acute  neurotoxicity  study  is 
appropriate  to  use  in  acute  dietary,  short 
term  non -dietary,  and  aggregate 
exposure  assessments. 

For  the  population  subgroup 
described  as  non-nursing  infants,  less 
than  1  year  old,  the  MOE  for  acute 
dietary  exposure  at  the  99.9th  percentile 
is  666;  at  the  99th  percentile  the  MOE 
is  1,491;  and  at  the  95th  percentile  the 
MOE  is  8,755.  For  the  population 
subgroup  described  as  children  1-6 
years  old,  the  MOE  for  acute  dietary 
exposure  is  871  for  the  99.9th 
percentile;  at  the  99th  percentile  the 
MOE  is  1,527;  and  at  the  95th  percentile 
the  MOE  is  3,167.  For  non-nursing 
infants,  chronic  dietary  exposure  results 
in  a  utihzation  of  1.9%  of  the  RfD,  and 
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for  children  1-6  years  old  3.7%  of  the 
reference  dose  is  utilized.  Using  an 
upper  bound  estimate  of  potential  non- 
dietary  exposures  for  a  worst  case 
scenario  (flea  treatment)  results  in  an 
MOE  of  6,100  for  infants  less  than  1  year 
old,  and  an  MOE  of  6,600  for  children 
1-6  years  old.  Utilizing  the  scenario  of 
chronic  dietary  exposure  plus  an  upper 
bound  estimate  of  potential  non-dietary 
exposure  from  a  worst  case  scenario 
(flea  treatment)  it  is  shown  that  for 
aggregate  exposure  to  deltamethrin  and 
tralomethrin,  there  is  an  MOE  of  6,775 
for  infants  less  than  1  year  old.  and  an 


MOE  of  5,700  for  children  1-6  years  old. 
There  is  generally  no  concern  for  MOE's 
greater  than  100.  For  chronic  exposure, 
there  is  generally  no  concern  for 
exposure  below  100%  of  the  RfD 
because  the  RfD  rep'-esents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 

In  summary,  there  is  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  either  deltamethrin  or 

tralomethrin. 


F.  International  Tolerances 

Deltamethrin  is  a  broad  spectrum 
insecticide  used  throughout  the  world 
to  control  pests  of  livestock,  crops, 
ornamentals  plants  and  turf,  and 
household,  commercial,  and  industrial 
food  use  areas.  A  reevaluation  of  the 
maximum  residue  limits  (MRL's)  was 
conducted  in  1994,  in  accordance  with 
the  EC  Directive  (91/414/EEC) 
Registration  Requirements  for  Plant 
Protection  Products.  A  comparison  of 
the  proposed/current  CODEX  MRL's 
and  proposed/established  tolerances  for 
deltamethrin  is  presented  below: 


Commodity 


Proposed  Tolerance  (USEPA)  (PPM) 


Proposed/Current  MRL  (CODEX) 
(PPM) 


Barley,  grain  

Broccoli 

Cattle,  tat 

Cattle,  mbyp  

Cattle,  meat 

Cereal  grain  dust 

Corn,  field,  grain 

Corn,  pop,  gram  

Corn,  sweet,  grain  

Corn,  forage  (field)  

Corn,  fodder  (field)  

Cucurbits  vegetables 

Eggs 

Goats,  fat 

Goats,  mbyp 

Goats,  meat 

Hogs,  fat 

Hogs,  mbyp  

Hogs,  meat 

Horses,  fat 

Horses,  mbyp  

Horses,  meat 

Lettuce,  head  

Lettuce,  leaf 

Milk,  Fat  (reflecting  0.07  ppm  in  whole  milk) 

Oats,  grain 

Poultry,  fat  

Poultry,  mbyp  

Poultry,  meat 

Rice,  grain  

Rye,  grain  

Sheep,  fat 

Sheep,  mbyp  

Sheep,  meat 

Sorghum,  grain 

Sorghum,  forage  

Sorghum,  fodder  

SoytJeans  

Sunflower  seed  

Tomatoes  

Triticale,  grain 

Wheat,  forage 

Wheat,  grain 

Wheat,  hay  

Wheat,  straw  

Corn,  refined  oil 

Corn,  flour  

Corn,  meal 

Tomato  products  (concentrated) 

Wheat  txan 

Wheat  germ 

Soybean  hulls 

Cereal  bran  

Rice  hulls 


0.50 

0.50 

0.15 

0.05 

0.05 

65.0 

1.0 

0.5 

0.5 

0.7 

7.0 

0.05 

0.02 

0.15 

0.05 

0.05 

0.15 

0.05 

0.05 

0.15 

0.05 

0.05 

1.0 

3.0 

0.6 

0.5 

0.3 

0.02 

0.02 

0.5 

0.5 

0.15 

0.05 

0.05 

1.0 

0.5 

2.0 

0.05 

0.05 

0.3 

0.5 

8.0 

1.0 

8.0 

8.0 

10.0 

3.0 

2.0 

1.5 

4.0 

8.0 

0.25 

2.0 

6.0 


1.0 
0.2 


1.0 
1.0 
1.0 

.0.5 
0.2 


0.01 


0.2 

0.5 

(milk) 

1.0 


1.0 
1.0 


1.0 

0.5 
0.1 
0.1 
0.2 
1.0 

1.0 

0.5 
0.5 


5.0 
0.5 
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CommcxJity 


Corn,  milled  byproducts 
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Proposed  Tolerance  (USEPA)  (PPM)  !      Pi-oposed'Current  MRL  (CODEX) 

(PPM) 


3.0 


As  far  as  can  be  determined,  no 
CODEX  MRL's  are  established  or 
proposed  for  tralomethrin. 


G.  Proposed  Tolerances 

This  pesticide  petition  proposes  to 
amend  40  CFR  180.435  for  the 


insecticide  deltaraethrin  as  it  relates  to 
the  following  raw  agricultural,  food,  or 
feed  commodities: 


Commodity 

Barley,  grain 

Broccoli  

Cattle,  fat 

Cattle,  mbyp  

Cattle,  meat  

Cereal  bran  

Cereal  grain  dust  

Corn,  field,  grain  

Corn,  pop,  grain 

Corn,  sweet,  grain  

Corn,  forage  (field) 

Corn,  fodder  (field) 

Corn,  refined  oil  

Corn,  flour  

Corn,  meal  

Corn,  milled  byproducts 

Cottonseed  

Cottonseed  oil 

Cucurbits  vegetables  

Eggs 'Z 

Goats,  fat  

Goats,  mbyp  

Goats,  meat  

Hogs,  fat  

Hogs,  mbyp  

Hogs,  meat  

Horses,  fat  

Horses,  mbyp 

Horses,  meat  

Lettuce,  head  

Lettuce,  leaf  

Milk,  Fat  (reflecting  0.07  ppm  in  whole  milk)  

Oats,  grain  

Poultry,  fat  

Poultry,  mbyp  

Poultry,  meat 

Rice,  grain 

Rice,  hulls  

Rye,  grain  

Sheep,  fat  

Sheep,  mbyp  

Sheep,  meat 

Sorghum,  grain  

Sorghum,  forage 

Sorghum,  fodder 

Soybeans  

Soybean  hulls  

Sunflower  seed 

Tomatoes 

Tomato  products  (concentrated) 

Triticale,  grain  

Wheat,  bran  

Wheat,  forage  

Wheat,  germ  

Wheat,  grain  

Wheat,  hay  

Wheat,  straw 


Parts  per  million 


OS 
0.5 

0.15 
0.05 
0,05 
2.0 
65.0 
1.0 
0.5 
OS 
0.7 
70 
10.0 
3.0 
2.0 
3.0 
0.04 
0.2 
0.05 
0.02 
0.15 
0.05 
0.05 
0.15 
0.05 
0.05 
0.16 
0.05 
0.05 
1.0 
3.0 
0.6 
0.5 
0.3 
0.02 
0.02 
0.5 
6.0 
0.5 
0.15 
0.05 
0.05 
1.0 
0,5 
2.0 
0.05 
0.25 
0.05 
0.3 
1.5 
0,5 
4.0 
8,0 
8.0 
1.0 
8.0 
8.0 
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H.  Conclusions 


The  proposed  establishment  of  food 
and  food/feed  additive  tolerances  for 
deltamethrin  resulting  from  application 
to  growing  crops,  stored  grain,  and 
direct  application  to  livestock  would 
not  pose  a  significant  risk  to  human 
health,  including  that  of  children,  and  is 
in  compliance  with  the  requirements  of 
the  Food  Quality  Protection  Act  of  1996. 
Thus,  the  tolerances  proposed  for 
residues  of  deltamethrin  can  be 
established. 

2.  Gowan  Company 

PP  8F4985 

EPA  has  received  a  pesticide  petition 
(PP  8F4985)  from  Gowan  Company.  P.O. 
Box  5569,  Yuma,  AZ  85366-5569 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,  21  U.S.C.  346a(d),  to  amend  40  CFR 
part  180  by  establishing  a  tolerance  for 
residues  of  the  acaricide  hexythiazox  in 
or  on  strawberries,  apples,  wet  apple 
pomace,  cottonseed  and  cotton  gin 
byproducts.  The  chemical  name  of 
hexythiazox  is  trans-5-(4-chlorophenyl)- 
N-cyclohexyl-4-methyl-2- 
oxothiazolidine-3-carboxamide. 
Metabolites  containing  the  (4- 
chlorophenyl)-4-methyl-2-oxo-3- 
thiazolidine  moiety  are  included  in  the 
tolerance  expression.  Time-limited 
tolerances  for  strawberries,  cotton  seed 
and  cotton  gin  byproducts  are  currently 
in  effect.  Gowan  Company  has  proposed 
that  the  tolerances  for  cotton  seed  and 
cotton  gin  byproducts  be  geographically 
limited  to  California  only.  A  permanent 
tolerance  exists  for  apples,  but  Gowan 
Company  proposes  to  increase  the 
tolerance  level  in  connection  with  a 
proposed  change  in  the  use  pattern.  A 
tolerance  for  residues  in  wet  apple 
pomace  has  not  been  proposed 
previously. 

EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition.  The 
proposed  analytical  method  is  high 
performance  liquid  chromatography 
with  an  ultraviolet  detector.  As  required 
by  section  408(d)  of  the  FFDCA,  as 
recently  amended  by  the  Food  Quality 
Protection  Act  (FQPA)  Pub.  L.  104-170, 
Gowan  Company  included  in  the 
petition  a  summary  of  the  petition  and 
authorization  for  the  summary  to  be 
published  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  The 
summary  represents  the  views  of  Gowan 


Company:  EPA,  as  mentioned  above,  is 
in  the  process  of  evaluating  the  petition. 
As  required  by  section  408(d)(3)  of  the 
FFDCA.  EPA  is  including  the  summary 
as  a  part  of  this  notice  of  filing. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  hexythiazox  in  apples,  pears,  grapes, 
and  citrus  has  been  studied.  The  major 
portion  of  the  residue  is  parent 
compound.  The  metabolites  are 
hydroxycyclohexyl  and  ketocyclohexyl 
analogs  of  hexythiazox  and  the  amide 
formed  by  loss  of  the  cyclohexyl  ring. 

2.  Animal  metabolism.  The 
metabolism  of  hexythiazox  in  goats, 
hens  and  rats  has  been  studied. 
Metabolic  pathways  in  emimals  are 
similar  to  those  in  plants. 

3.  Analytical  method.  An  adequate 
analytical  method  (HPLC  with  UV 
detection)  is  available  for  enforcement 
purposes.  Parent  compound  and  all  of 
its  metabolites  are  converted  to  a 
common  moiety  before  analysis. 

4.  Magnitude  of  residues — i. 
Strawberries.  Seventy  samples  of  treated 
strawberries  were  analyzed.  The 
maximum  residue  observed  (MRO)  at  a 
preharvest  interval  of  3-days  was  2.06 
ppm  and  the  average  residue  was  0.67 
ppm.  A  tolerance  of  3  ppm  was 
proposed. 

ii.  Cotton.  Twenty  residue  studies 
were  conducted  in  the  U.S.,  Brazil,  and 
Spain.  Four  additional  studies, 
including  a  processing  study,  were 
conducted  in  California.  The  MRO  in 
cotton  seed  was  0.097  ppm  and  the 
average  residue  was  0.065  ppm.  A 
tolerance  of  0.2  ppm  was  proposed.  The 
maximum  residue  observed  in  cotton 
gin  byproducts  was  2.29  ppm  and  the 
average  residue  was  1.07  ppm.  A 
tolerance  of  3  ppm  was  proposed.  The 
proposed  tolerances  are  geographically 
limited  to  California  only.  A  field  crop 
rotation  study  indicated  that  residues 
would  not  be  present  in  crops  planted 
4-months  after  application  of 
hexythiazox. 

iii.  Apples — a  total  of  20  trials  were 
conducted.  The  maximum  residue  in 
apples  having  a  preharvest  interval  of  1- 
month  was  0.38  ppm  and  the  average 
residue  was  0.14  ppm.  A  tolerance  of 
0.4  ppm  was  proposed.  Processing 
studies  indicated  that  hexythiazox 
residues  concentrate  by  a  factor  of  1.7  in 
wet  apple  pomace,  and  a  tolerance  of 
0.7  ppm  was  proposed. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  The  acute  oral  and 
dermal  LD50  of  technical  hexythiazox  is 
>  5,000  mg/kg,  and  the  4-hour  acute 
inhalation  LC50  is  >  2  mg/L.  It  is  not  a 


dermal  irritant  or  sensitizer  and  is  a 
mild  eye  irritant. 

2.  Genotoxicity.  The  following 
genotoxicity  tests  were  all  negative: 
Ames  gene  mutation,  CHO  gene 
mutation,  CHO  chromosome  aberration, 
mouse  micronucleus  and  rat  hepatocyte 
unscheduled  DNA  synthesis. 

3.  Reproductive  and  developmental 
toxicity.  Hexythiazox  has  not  been 
observed  to  induce  developmental  or 
reproductive  effects.  The  lowest 
reproductive  or  developmental  no- 
observed  effected  level  (NOEL)  was  200 
milligram/kilogram/day  (mg/kg/day) , 
the  highest  dose  tested  (HDT),  in  a  2- 
generation  rat  reproduction  study. 

4.  Chronic  toxicity.  The  Office  of 
Pesticide  Programs  has  established  the 
Reference  Dose  (RfD)  for  hexythiazox  at 
0.025  mg/kg/day.  The  RfD  for 
hexythiazox  is  based  on  a  1-year  dog 
feeding  study  with  a  NOEL  of  2.5  mg/ 
kg/day  and  an  uncertainty  factor  of  100. 
The  endpoint  effect  of  concern  was 
hypertrophy  of  the  adrenal  cortex  in 
both  sexes,  decreased  red  blood  cell 
counts,  hemoglobin  content  and 
hematocrit  in  males. 

5.  Carcinogenicity.  The  Agency  has 
classified  hexythiazox  as  a  category  C 
(possible  human)  carcinogen  based  on 
an  increased  incidence  of  hepatocellular 
carcinomas  (p  =  0.028)  and  combined 
adenomas/carcinomas  (p  =  0.024)  in 
female  mice  at  the  HDT  (1,500  ppm) 
when  compared  to  the  controls  as  well 
as  a  significantly  increased  (p  <0.001) 
incidence  of  pre-neoplastic  hepatic 
nodules  in  both  males  and  females  at 
the  HDT.  The  decision  supporting  a 
category  C  classification  was  based 
primarily  on  the  fact  that  only  one 
species  was  affected  and  mutagenicity 
studies  were  negative.  In  classifying 
hexythiazox  as  a  category  C  carcinogen, 
the  Agency  concluded  that  a 
quantitative  estimate  of  the  carcinogenic 
potential  for  humans  should  be 
calculated  because  of  the  increased 
incidence  of  liver  tumors  in  the  female 
mouse.  A  Ql*  of  0.039  (mg/kg/ day)-l  in 
human  equivalents  was  calculated. 

C.  Aggregate  Exposure 

Tolerances  have  been  established  (40 
CFR  180.448)  for  combined  residues  of 
hexythiazox  [trans-5-{4-chlorophenyl)- 
N-cyclohexyl-4-methyl-2- 
oxothiazolidine-3-carboxamidel  and  its 
metabolites  containing  the  (4- 
chlorophenyl)-4-methyl-2-oxo-3- 
thiazolidine  moiety  in  or  on  apples  at 
0.02  ppm  and  pears  at  0.3  ppm.  Use  on 
several  other  crops  had  been  previously 
proposed  [PP  6F4738],  and  an  aggregate 
exposure  analysis  has  taken  into 
consideration  all  current  and  proposed 
uses.  The  nature  and  metabolism  of 
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hexythiazox  in  plants  and  animals  is 
adequately  understood. 

Hexythiazox  is  also  registered  for  use 
on  outdoor  ornamental  plants  by 
commercial  applicators  only.  It  is 
believed  that  non-occupational 
exposure  from  this  use  is  very  low. 
Hexythiazox  is  not  registered  for 
greenhouse,  lawn,  garden,  or  residential 
use.  The  environmental  fate  of 
hexythiazox  has  been  evaluated,  and  the 
compound  is  not  expected  to 
contaminate  groundwater  or  surface 
water  to  any  measurable  extent. 

1 .  Chronic  exposure.  A  chronic 
dietary  exposure  analysis  was 
conducted  for  the  general  U.S. 
population  and  26  population 
subgroups.  In  this  analysis  it  was 
assumed  that  100%  of  crops  were 
treated.  A  chronic  exposvue  of  0.000172 
mg/kg/day  was  calculated  for  the 
average  U.S.  population.  Non-nursing 
infants,  the  most  heavily  exposed 
subgroup,  had  a  calculated  exposure  of 
0.000972  mg/kg/day.  Actual  exposure 
would  be  much  lower,  however, 
because  far  less  than  100%  of  crops 
would  be  treated. 

The  Agency  has  not  conducted  a 
detailed  analysis  of  potential  exposure 
to  hexythiazox  via  drinking  water  or 
outdoor  ornamental  plants.  However,  it 
is  believed  that  chronic  exposure  from 
these  sources  is  very  small. 

2.  Acute  exposure.  No  developmental, 
reproductive  or  mutagenic  effects  have 
been  observed  with  hexythiazox. 
Therefore,  an  analysis  of  acute  exposure 
has  not  been  conducted. 

D.  Cumulative  Effects 

At  this  time  the  Agency  has  not 
reviewed  available  information 
concerning  the  potentially  cumulative 
effects  of  hexythiazox  and  other 
substances  that  may  have  a  common 
mechanism  of  toxicity.  For  purposes  of 
this  petition  only,  the  Agency  is 
considering  only  the  potential  risks  of 
hexythiazox  in  its  aggregate  exposure. 

E.  Safety  Determination 

1.  U.S.  population — i.  Chronic  risk. 
Chronic  risk  was  calculated  using 
anticipated  residue  concentrations  from 
all  current  and  proposed  uses  of 
hexythiazox  and  assuming  that  100%  of 
each  crop  is  treated.  Dietary  exposure  of 
the  general  U.S.  population  was 
equivalent  to  0.7%  of  the  RfD.  Exposure 
of  the  most  heavily  exposed  subgroup, 
non-nursing  infeints,  was  equivalent  to 
3.9%  of  the  RfD. 

ii.  Oncogenic  risk.  Oncogenic  risk  was 
evaluated  using  anticipated  residue 
concentrations  and  taking  into  account 
the  percent  of  crop  known  or  expected 
to  be  treated.  Lifetime  oncogenic  risk  for 


the  U.S.  population  was  calculated  to  be 
4.5x10-7. 

iii.  Acute  risk.  An  estimate  of  acute 
risk  with  this  compound  has  not  been 
conducted  since  no  acute  reproductive 
or  developmental  effects  have  been 
observed. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
hexythiazox,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation  study  in 
the  rat.  The  developmental  toxicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  organism 
resulting  from  pesticide  exposure 
during  prenatal  development  to  one  or 
both  parents.  Reproduction  studies 
provide  information  relating  to  effects 
from  exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

No  developmental  or  reproductive 
effects  have  been  observed  in  any  study 
with  hexythiazox.  The  lowest  acute 
NOEL  was  2,400  ppm  in  the  diet  (200 
mg/kg/day),  the  HDT,  in  the  2- 
generation  rat  reproduction  study.  In  the 
rat  developmental  study,  the  maternal 
and  fetotoxic  NOEL  was  240  mg/kg/day 
and  the  developmental  NOEL  was  2,160 
mg/kg/day,  the  HDT.  In  the  rabbit 
developmental  study,  the  maternal  and 
developmental  NOEL  was  1,080  mg/kg/ 
day,  the  HDT. 

Taking  into  accoimt  current 
toxicological  data  requirements,  the 
database  for  hexythiazox  relative  to 
prenatal  and  postnatal  effects  is 
complete.  In  the  rat  developmental 
study,  the  NOELs  for  maternal  toxicity 
and  fetotoxicity  were  the  same,  which 
suggests  that  there  is  no  special  prenatal 
sensitivity  in  the  absence  of  maternal 
toxicity.  Furthermore,  the  lowest 
developmental  or  reproductive  NOEL  is 
two  orders  of  magnitude  higher  than  the 
chronic  NOEL  on  which  the  RfD  is 
based.  It  is  concluded  that  there  is  a 
reasonable  certainty  of  no  harm  to 
infants  and  children  from  aggregate 
exposiu^  to  hexythiazox  residues. 

F.  International  Tolerances 

Codex  MRLs  of  0.5  mg/kg  for  residues 
of  hexythiazox  in  strawberries  and 
apples  have  been  established.  The  U.S. 
tolerance  proposals  are  somewhat  at 
variance  with  the  Codex  MRLs  because 
they  are  based  upon  different  preharvest 
intervals.  Also,  it  is  believed  that  the 
U.S.  proposed  tolerance  levels  allow  for 
a  greater  meirgin  of  safety  than  the 
Codex  MRLs.  There  are  no  Codex  MRLs 
for  the  other  commodities  in  this 
petition.  There  are  no  Canadian  or 
Mexican  MRLs  for  hexythiazox.  (Beth 
Edwards). 


3.  Interregional  Research  Project 

PP  7E4833 

EPA  has  received  a  pesticide  petition 
(PP  7E4833)  from  the  Interregional 
Research  Project  Number  4  (IR-4). 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act,  21  U.S.C.  346a(d),  to  amend  40  CFR 
part  180  by  establishing  tolerances  for 
residues  of  the  herbicide  glyphosate  [N- 
phosphonomethyl)glycine]  in  or  on  the 
raw  agricultural  commodities  (RACs) 
durian  at  0.2  ppm,  mangosteen  at  0.2 
ppm,  and  rambutan  at  0.2  ppm.  Durian. 
mangosteen,  and  rambutan  are  tree 
fruits  which  are  grown  commercially  in 
Hawaii  and  Puerto  Rico. 

EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFEXIA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition.  This 
notice  includes  a  summary  of  the 
petition  prepared  by  Monsanto 
Agricultural  Group  (MAG),  the 
registrant. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  nature  of  the 
residue  in  plants  and  animals  is 
adequately  understood.  The  residue  to 
be  regulated  is  the  parentglyphosate. 

2.  Analytical  method.  There  is  a 
practical  analjlical  method  for  detecting 
and  measuring  levels  of  glyphosate  in  or 
on  food  with  a  limits  of  detection  (0.05 
ppm)  that  allows  monitoring  of  food 
with  residues  at  or  above  the  levels  set 
in  these  tolerances.  EPA  has  provided 
information  on  this  method  to  FDA. 

3.  Magnitude  of  residues.  The 
proposed  use  for  glyphosate  is  for 
orchard  floor  treatment.  The  registrant 
referenced  extensive  experience  and 
data  with  glyphosate  in/on  tree  fruit  and 
nuts  crops  which  show  that  when 
orchard  floor  applications  are  made,  no 
detectable  residues  of  the  herbicide  are 
recovered  in  the  harvested  fruit.  Based 
on  these  data  Monsanto  expects  no 
detectable  residues  of  glyphosate  in 
durian,  mangosteen  or  rambutan  when 
glyphosate  is  apphed  in  a  similar 
manner. 

Tolerances  for  the  combined  residues 
of  glyphosate  and  its  metabolite, 
aminomethylphosphonic  acid  (AMPA). 
have  been  established  at  0.2  ppm  on  a 
number  of  tree  fruit  and  nuts,  as  well  as 
a  variety  of  tropical  fruit:  acerola, 
atemoya,  avocado,  bar.ana,  breadfruit, 
canistel,  carambola,  cherimoya  cocoa 
beans,  coconuts,  dates,  figs,  genip, 
jaboticaba,  jackfruit,  longan,  lychee. 
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mango,  mayhaw,  passion  fruit, 
persimmon,  pomegranate,  sapodilla. 
sapote,  soursop,  sugar  apple  and 
tamarind.  Any  secondary  residues 
occurring  in  milk,  eggs,  meat,  fat,  liver 
and  kidney  of  cattle,  goats,  horses,  hogs, 
poultry  and  sheep  are  covered  by 
existing  tolerances. 

The  Agency's  Health  Effects  Division 
-  Metabolism  Committee  has  determined 
that  AMPA  should  be  dropped  from  the 
tolerance  expression.  Tolerances  that 
are  the  subject  of  this  notice  are  based 
solely  on  residues  of  glyphosate. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Results  from  an 
acute  oral  study  in  rats  show  a 
combined  lethal  dose  (LD)5o  for 
glyphosate  of  >5,000  milligram/ 
kilogram  (mg/kg). 

An  acute  dermal  study  in  rabbit 
resulted  in  a  LD50  of  >  5.000  mg/kg. 

The  results  of  a  primary  eye  irritation 
study  in  the  rabbit  showed  severe 
irritation  for  glyphosate  acid.  However, 
glyphosate  is  normally  formulated  as 
one  of  several  salts  and  eye  irritation 
studies  on  the  salts  showed  essentially 
no  irritation. 

A  primary  dermal  irritation  study 
showed  essentially  no  irritation. 

A  primary  dermal  sensitization  study 
showed  no  sensitization.  Based  on  these 
data,  Monsanto  concludes  that  the  acute 
toxicity  and  irritation  potential  of 
glyphosate  is  low. 

2.  Genotoxicity.  A  number  of 
mutagenicity  studies  were  conducted 
and  were  all  negative.  These  studies 
included:  chromosomal  aberration  in 
vitro  (no  aberrations  in  Chinese  hamster 
ovary  cells  were  caused  with  or  without 
S9  activation);  deoxyribonucleic 
acid(DNA)  repair  in  rat  hepatocyte;  in 
vivo  bone  marrow  cytogenic  test  in  rats; 
rec-assay  with  B.  subtilis;  reverse 
mutation  test  with  S.  typhimurium; 
Ames  test  with  S.  typhimurium;  and 
dominant-lethal  mutagenicity  test  in 
mice. 

Negative  results  were  obtained  when 
glyphosate  was  tested  in  a  dominant- 
lethal  mutation  assay.  While  this  assay 
was  designed  as  a  genetic  toxicity  test, 
agents  that  can  affect  male  reproduction 
function  will  also  cause  effects  in  this 
assay.  More  importantly,  the  multi- 
generation  reproduction  study  in 
rodents  is  a  complex  study  design 
which  measures  a  broad  range  of 
endpoints  in  the  reproductive  system 
and  in  developing  offspring  that  are 
sensitive  to  alterations  by  chemical 
agents.  Glyphosate  has  been  tested  in 
two  separate  multi-generation  studies 
and  each  time  the  results  demonstrated 
that  glyphosate  is  not  a  reproductive 
toxin. 


3.  Reproductive  and  developmental 
toxicity.  An  oral  developmental  toxicity 
study  with  rats  given  doses  of  0.  300, 
1,000  and  3,500  milligram/kilogram/day 
(mg/kg/day)  with  a  maternal  no- 
observed-effect  level  (NOEL)  of  1,000 
mg/kg/day  based  on  clinical  signs  of 
toxicity,  body  weight  effects  and 
mortality,  and  a  fetal  NOEL  of  1,000  mg/ 
kg/day  based  on  reduced  body  weights 
and  delayed  stemebrae  maturation  at 
the  highest  dose  tested  (HDT)  of  3,500 
mg/kg/day. 

An  oral  developmental  toxicity  study 
with  rabbits  given  doses  of  0,75,  175 
and  350  mg/kg/day  with  a  maternal  of 
NOEL  of  175  mg/kg/day  based  on 
clinical  signs  of  toxicity  and  mortality, 
and  a  fetal  NOEL  of  350  mg/kg/day 
based  on  no  developmental  toxicity  at 
any  dose  tested. 

A  3-generation  reproduction  study 
with  rats  fed  dosage  levels  of  0,  3,  10 
and  30  mg/kg/day  with  a  NOEL  for 
systemic  and  reproductive/ 
developmental  parameters  of  30  mg/kg/ 
day  based  on  no  adverse  effects  noted  at 
any  dose  level. 

A  2-generation  reproduction  study 
with  rats  fed  dosage  levels  of  0,  100,  500 
and  1,500  mg/kg/day  with  a  NOEL  for 
systemic  and  developmental  parameters 
of  500  mg/kg/day  based  on  body  weight 
effects,  clinical  signs  of  toxicity  in  adult 
animals  and  decreased  pup  body 
weights,  and  a  reproductive  NOEL  of 
1,500  mg/kg/day. 

4.  Subchronic  toxicity.  A  90-day 
feeding  study  in  mice  fed  dosage  levels 
of  0,  5,000,  10,000  and  50,000  with  a 
NOEL  of  10,000  ppm  based  on  body 
weight  effects  at  the  high  dose. 

A  90-day  feeding  study  in  rats  fed 
dosage  levels  of  0,  1,000,  5,000  and 
20.000  ppm  with  a  NOEL  of  20,000  ppm 
based  on  no  effects  even  at  the  HDT. 

A  90-day  feeding  study  in  dogs  given 
glyphosate,  via  capsule,  at  doses  of  0, 
200,  600  and  2,000  mg/kg/day  with  a 
NOEL  of  2,000  mg/kg/day  based  on  no 
effects  even  at  the  HDT. 

5.  Chronic  toxicity.  The  reference  dose 
(RfD)  for  glyphosate  based  on  maternal 
effects  in  a  developmental  study  with 
rabbits  (NOEL  of  175  milligram/ 
killogram/body  weight  day  (mg/kg/bvi^/ 
day))  and  using  a  hundred-fold  safety 
factor  is  calculated  to  be  2.0  mg/kg/bwt/ 
day. 

The  EPA  Carcinogenicity  Peer  Review 
Committee  has  classified  glyphosate  in 
Group  E  (evidence  of  non- 
carcinogenicity  for  humans),  based 
upon  lack  of  convincing  carcinogenicity 
evidence  in  adequate  studies  in  two 
animal  species.  There  was  no  evidence 
of  carcinogenicity  in  an  18-month 
feeding  study  in  mice  and  a  2  year 
feeding  study  in  rats  at  the  dosage  levels 


tested  (DLT).  The  doses  tested  were 
adequate  for  identifying  a  cancer  risk. 

A  mouse  carcinogenicity  study  with 
mice  fed  dosage  levels  of  0.  150,750  and 
4,500  mg/kg/day  with  a  NOEL  of  750 
mg/kg/day  based  on  body  weight  effects 
and  microscopic  liver  changes  at  the 
high  dose.  There  was  no  carcinogenic 
effect  at  the  HDT  of  4,500  mg/kg/day. 

A  12-month  oral  study  in  dogs  given 
glyphosate,  via  capsule,  at  doses  of  0, 
20,  100  and  500  mg/kg/day  with  a  NOEL 
of  500  mg/kg/day  based  on  no  adverse 
effects  at  any  dose  level. 

A  24-month  chronic/feeding 
carcinogenicity  study  with  rats  fed 
dosage  levels  of  0,  89,  362  and  940  mg/ 
kg/day  (males)  and  0,  113,  457  and 
1,183  mg/kg/day  (females)  with  a 
systemic  NOEL  of  362  mg/kg/day  based 
on  body  weight  effects  in  the  female  and 
eye  effects  in  males.  There  was  no 
carcinogenic  response  at  any  dose  level. 

A  26-month  chronic/feeding 
carcinogenicity  study  with  rats  fed 
dosage  levels  of  0.  3,  10  and  31  mg/kg/ 
day  (males)  and  0,  3,  11  and  34  mg/kg/ 
day  (females)  with  a  systemic  NOEL  of 
31  mg/kg/day  (males)  and  34  mg/kg/day 
(females)  based  on  no  carcinogenic  or 
other  adverse  effects  at  any  dose  level. 

Monsanto  believes  that  these  data 
support  their  conclusion  that  glyphosate 
does  not  produce  adverse  reproductive 
effects  and  is  not  a  developmental  toxin, 
mutagen,  carcinogen  or  a  neurotoxin. 

6.  Animal  metabolism.  Animal 
metabolism  data  were  not  submitted 
with  this  petition.  However,  Monsanto 
believes  that  the  treated  commodities 
are  not  fed  to  animals,  therefore,  there 
will  be  no  residues  transferred  to  meat, 
milk,  poultry,  or  eggs. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure — Food.  For 
purposes  of  assessing  the  potential 
dietary  exposure,  Monsanto  has 
estimated  aggregate  exposure  based  on 
the  tolerances  for  glyphosate  on 
jackfruit,  sugar  apple  and  lychee,  all 
with  established  0.2  ppm  tolerances.  As 
the  consumption  of  durian,  mangosteen 
and  rambutan  is  so  limited,  the 
theoretical  maximum  residue 
contribution  (TMRC)  calculations  were 
based  on  similar  or  related  tropical  fruit: 
durian  and  jackfruit  are  similar  in  size, 
with  thick  rinds  and  similar  growrth 
habit;  mangosteen  and  sugar  apple  fruit 
are  also  similar  in  size  and  growth  habit: 
and  rambutan  and  lychee  are  from  the 
same  botanical  family,  the  Sapindaceae. 
The  fruit  are  not  fed  to  animals, 
therefore,  there  will  be  no  exposiu-e  of 
humans  to  residues  transferred  to  meat, 
milk,  poultry,  or  eggs.  Other  potential 
sources  of  exposure  of  the  general 
population  to  residues  of  pesticides  are 
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residues  in  drinking  water  and  exposure 
from  non-occupational  sources. 

Based  on  the  available  acute  toxicity 
data,  Monsanto  believes  that  glyphosate 
does  not  pose  any  acute  dietary  risks. 

2.  Drinking  water.  A  Maximum 
Concentration  Level  (MCL)  has  been 
established  for  residues  of  glyphosate  in 
drinking  v^rater  at  0.7  mg/1  since 
glyphosate  is  approved  for  direct 
application  to  water.  The  MCL 
represents  the  level  at  which  no  known 
or  anticipated  adverse  health  effects 
occur,  allowing  for  an  adequate  margin 
of  safety  (MOE),  and  is  based  on  the 
RfD. 

Monsanto  reports  that  glyphosate 
adsorbs  strongly  to  soil  and  is  not 
expected  to  move  vertically  below  the  6- 
inch  soil  layer;  residues  are  expected  to 
be  immobile  in  soil.  Glyphosate  is 
readily  degraded  by  soil  microbes  to 
AMPA,  which  is  degraded  to  carbon 
dioxide.  Monsanto  believes  that 
glyphosate  and  AMPA  are  not  likely  to 
move  to  ground  water  due  to  their 
strong  adsorptive  characteristics. 
However,  due  to  its  aquatic  use  patterns 
and  through  erosion,  glyphosate  does 
have  the  potential  to  enter  surface 
waters,  where,  according  to  Monsanto,  it 
will  adsorb  to  sediment  and  undergo 
microbial  degradation. 

3.  Non-dietary  exposure.  Exposure 
(non-occupational)  of  the  general 
population  to  glyphosate  is  expected 
based  on  the  currently-registered  uses; 
however,  due  to  the  low  acute  toxicity 
and  lack  of  other  toxicological  concerns, 
Monsanto  believes  that  the  risk  posed 
by  non-occupational  exposure  (NOE)  to 
glyphosate  is  minimal. 

D.  Cumulative  Effects 

Because  the  existing  data  base  is 
insufficient  to  fully  assess  cumulative 
toxic  effects  that  may  be  caused  by 
glyphosate  along  with  other  chemical 
compound{s)  that  may  share  a  common 
mechanism  of  toxicity,  Monsanto 
beheves  that  any  consideration  of  such 
an  analysis  of  toxicity  is  inappropriate 
at  this  time. 

E.  Safety  Determination 

l.U.S.  population.  The  TMRC  for 
existing,  published  tolerances  for 
glyphosate  is  0.021460  mg/kg/bwrt/day 
or  1.0%  of  the  RfD  for  the  overall  U.S. 
population.  Even  using  conservative 
exposure  assumptions  and  substituting 
the  more  widely  consumed  jackfiniit, 
sugar  apple  and  lychee,  there  is  not 
enough  exposure  to  calculate  a 
significant  contribution  to  the  TMRC. 
As  the  exposure  from  durian, 
mangosteen  and  rambutan  would  be 
even  less,  the  aggregate  exposure  of 
these  three  fruits  wall  not  add  to  the  RfD 


for  the  overall  U.S.  population.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD.  Therefore, 
based  on  the  completeness  and 
reliability  of  the  toxicity  data  and  the 
conservative  exposure  assessment, 
Monsanto  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
residues  of  glyphosate,  including  all 
anticipated  dietary  exposure  and  all 
other  non-occupational  exposures. 

2.  Infants  ana  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
glyphosate,  data  were  considered  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  multi-generation 
reproduction  studies  in  rats. 

No  birth  defects  were  observed  in  the 
offspring  of  rats  given  glyphosate  by 
gavage  at  dose  levels  of  0,  300,  1,000, 
and  3,500  mg/kg/day  on  days  6  through 
19  of  gestation.  The  NOEL  for  this  study 
was  1,000  mg/kg/day  based  on  maternal 
and  developmental  toxicity  observed  at 
the  HDT,  3,500  mg/kg/day'  The  high- 
dose  in  this  study  was  3.5  times  higher 
than  the  limit  dose  that  is  currently 
required  by  the  guidelines. 

No  birth  defects  were  observed  in  the 
offspring  of  rabbits  given  glyphosate  by 
gavage  at  dose  levels  of  0,  75,  175,  and 
350  mg/kg/day  on  days  6  through  27  of 
gestation.  The  NOEL  for  this  study  is 
considered  to  be  175  mg/kg/day  based 
on  maternal  toxicity  at  the  high-dose  of 
350  mg/kg/day.  Because  no 
developmental  toxicity  was  observed  at 
any  dose  level,  the  developmental 
NOEL  is  considered  to  be  350  mg/kg/ 
day. 

Male  and  female  rats  were  fed 
glyphosate  at  dose  levels  of  0,  3, 10,  and 
30  mg/kg/day  every  day  throughout  the 
production  of  three  successive 
generations.  No  adverse  treatment- 
related  effects  on  reproduction  were 
observed.  Because  no  toxicity  was  noted 
even  at  the  HDT,  a  second  reproduction 
study  at  higher  dose  levels  (HDLs)  was 
performed  and  is  described  below. 

Male  and  female  rats  were  fed 
glyphosate  at  dose  levels  of  0,  100,  500, 
and  1,500  mg/kg/day  every  day 
throughout  the  production  of  two 
successive  generations.  Reduced  body 
weights  and  soft  stools  occurred  at  1,500 
mg/kg/day  (3%  of  the  diet);  therefore, 
the  systemic  NOEL  is  considered  to  be 
500  mg/kg/day.  Glyphosate  did  not 
affect  the  ability  of  rats  to  mate, 
conceive,  carry  or  deliver  normal 
offspring  at  any  dose  level. 

3.  Reference  dose.  The  TMRC  for 
existing,  published  and  pending 
tolerances  (including  durian, 
mangosteen,  and  rambutan)  for 
glyphosate  range  from  0.015  for  nursing 


infants  to  0.049  for  non-nursing  infants 
(0.8  to  2.5%  of  the  RfD).  EPA  generally 
has  no  concern  for  exposures  below 
100%  of  the  RfD.  Therefore,  based  on 
the  completeness  and  reliability  of  the 
toxicity  data  and  the  conservative 
exposure  assessment,  Monsanto 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  residues  of 
glyphosate,  including  all  anticipated 
dietar\'  exposure  and  all  other  non- 
occupational exposures. 

4.  Endocrine  effects.  No  known 
factors  were  identified  in  sub-chronic, 
chronic  or  developmental  toxicity 
studies  to  indicate  any  endocrine- 
modulating  activity  by  glyphosate. 

F.  International  Tolerances 

Codex  maximum  residue  levels 
(MRLs)  have  not  been  established  for 
residues  of  glyphosate  on  durian, 
mangosteen  and  rambutan.  (Sidney 
Jackson). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-825;  FRL-6023-4] 

Notice  of  Filing  of  Pesticide  Tolerance 
Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  estabhshment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF— 825,  must  be 
received  on  or  before  September  25, 
1998. 

ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Divison  (7502C), 
Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  119,  CM 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
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claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
CBI  should  not  be  submitted  through  e- 
mail.  Information  marked  as  CBI  will 
not  be  disclosed  except  in  accordance 
with  procedures  set  forth  in  40  CFR  part 
2.  A  copy  of  the  comment  that  does  not 


contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  119  at  the  address 


Product  Manager 


Mark  Dow 

Mary  L  Waller 


Office  location/telephone  number 


given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

product  manager  listed  in  the  table 
below: 


Rm.  214,  CM  #2.  703-305-5533;  e-mail;  Dow.mark@epamail.epa.gov. 
Rm.  247.  CM  #2.  703  308-9354;  e-mail:  waller.mary@epamail.epa.gov. 


Address 


1921  Jefferson  Davis  Hwy,  Ar- 
lington, VA 
Do. 


SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various  raw 
food  commodities  under  section  408  of 
the  Federal  Food,  Drug,  and  Comestic 
Act  (FFDCA).  21  U.S.C.  346a.  EPA  has 
determined  that  these  petitions  contain 
data  or  information  regarding  the 
elements  set  forth  in  section  4Q8(d)(2); 
however.  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
grantinig  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
es.tablished  for  this  notice  of  filing 
under  docket  control  number  PF-825 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES". 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket@epamaiI.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  smd  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASQI 
file  format.  AH  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  {PF-825)  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Authority:  21  U.S.C.  346a. 


List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  10.  1998. 

James  Jones. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

Below  summaries  of  the  pesticide 
petitions  are  printed.  The  summaries  of 
the  petitions  were  prepEu^ed  by  the 
petitioners.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Novartis  Crop  Protection,  Inc. 

PP  7E4919  and  8F4978 

EPA  has  received  two  pesticide 
petitions  (7E4919  and  8F4978  from 
Novartis  Crop  Protection,  Inc.,  410 
Swing  Road,  Greensboro,  NC  27419 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act,  21  U.S.C.  346a(d),  to  amend  40  CFR 
part  180  by  estabUshing  tolerances  for 
residues  of  fludioxonil  (4-{2,2-difluoro- 
l,3-benzodioxol-4-yl)-lH-pyrrole-3- 
carbonitrile)  in  or  on  the  raw 
agricultural  commodities:  grapes  at  1.00 
parts  per  milhon  (ppm)  (7E4919); 
canola,  peanuts,  sunflowers,  leafy 
vegetables  except  brassica  (Crop  Group 
4);  brassica  leafy  vegetables  (Crop  Group 
5);  legume  vegetables  (Crop  Group  6); 
foliage  of  legume  vegetables  (Crop 
Group  7);  fruiting  vegetables  (Crop 
Group  8);  cucurbit  vegetables  (Crop 
Group  9);  forage,  fodder,  and  straw  of 
cereal  grains  (Crop  Group  16);  grass  , 
forage,  fodder,  and  hay  (Crop  Group  17); 
and  non-grass  animal  feeds  (Crop  Group 
18)  at  0.01  ppm;  root  and  tuber 
vegetables  (Crop  Group  1);  leaves  of  root 


and  tuber  vegetables  (Crop  Group  2); 
bulb  vegetables  (Crop  Group  3);  cereal 
grains  (Crop  Group  15);  and  herbs  and 
spices  (Crop  Group  19)  at  0.02  ppm;  and 
cotton  at  0.05  ppm  (8F4978).  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metaboHsm 
of  fludioxonil  is  adequately  understood 
for  the  purpose  of  the  proposed 
tolerances.  The  residues  of  regulatory 
concern  is  the  parent  compound  only. 
Metabolism  in  grapes  involves  oxidation 
of  the  pyrrole  ring,  primarily  at  the  2 
and  5  positions.  Subsequent  opening  of 
the  oxidized  pyrrole  ring  yields  a 
metabolite  with  an  amide  plus  a 
carboxylic  acid  group.  This  open-ring 
metabolite  undergoes  further  oxidation 
at  the  bridgehead  carbon  followed  by 
decarboxylation. 

2.  Analytical  method.  Novartis  has 
developed  and  validated  analytical 
methodology  for  enforcement  purposes 
as  part  of  the  original  com,  sorghum, 
and  potato  registrations.  This  method 
(Novartis  Crop  Protection  Method  AG- 
597B)  has  passed  an  Agency  petition 
method  validation  (PMV)  and  is 
cmrently  the  enforcement  method  for 
potatoes.  As  part  of  this  petition, 
Novartis  has  validated  the  method  on 
the  crops,  fractions,  and  crop 
representatives  of  each  crop  grouping 
associated  with  this  submittal.  The 
method  vahdation  study  (ABR-97060) 
contains  recovery  data  on  over  eighty 
individual  substrates.  In  most  cases,  a 
limit  of  quantitation  of  0.01  ppm  of 
fludioxonil  was  achieved.  For  several 
very  difficult  substrates,  a  limit  of 
quantitation  of  0.02  ppm  and  for  cotton 
substrates  a  limit  of  0.05  ppm  were 
achieved. 
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For  the  analysis  of  grapes,  grape  juice, 
and  wine  the  analytical  Method  AG- 
579B14  is  proposed  as  the  regulatory 
enforcement  method.  It  has  been 
validated  by  the  Agency  as  an 
enforcement  method  for  fludioxonil  as 
AG-57912.  In  Method  AG-579B14, 
whole  firuit  or  wine  samples  are 
extracted  with  acetonitrile/water  (90/ 
10).  Red  and  white  grapes,  as  well  as  red 
and  white  wine  samples  were  analyzed 
by  this  method.  Recoveries  (from  0.02 
ppm  to  1.0  ppm)  ranged  from  73%  to 
114%  with  a  mean  of  92%  (n=15). 

3.  Magnitude  of  residues.  Residue 
trials  were  conducted  on  cotton,  wheat, 
radishes,  lettuce,  cucumbers  and  peas  in 
the  major  crop  growing  areas  of  the  U.S. 
in  addition  to  residue  trials  previously 
on  com,  sorghum,  potatoes  and  grapes. 
Several  trials  were  conducted  on  each 
crop.  Rates  were  0.5x,  l.Ox,  2.5x  and 
5. Ox  of  the  proposed  use  rate  on  all 
crops  except  cotton  where  l.Ox  and  3. Ox 
were  used. 

From  6  cotton  trials,  field  trash,  gin 
trash,  un-delinted  seed  and  cottonseed 
fractions  (hulls,  meal,  refined  oil)  were 
analyzed  for  fludioxonil  at  a  method 
limit  of  determination  of  0.05  ppm.  At 
this  level,  no  quantifiable  residues  of 
fludioxonil  were  found  in  any  RAC  or 
fraction  at  the  proposed  or  the 
exaggerated  (3x)  rate. 

Seven  trials  were  completed  on 
wheat.  At  a  method  limit  of 
quantification  of  0.02  ppm,  no 
quantifiable  residues  of  fludioxonil 
were  observed  in  any  RAC  at  the 
proposed  treatment  rate  or  at  rates  up  to 
5x  the  proposed  treatment  rate. 

Five  trials  were  completed  on 
radishes  which  represents  the  absolute 
worst  case  for  potential  uptake  of 
residues  because  of  its  very  rapid 
growth  and  short  growing  season  (27—55 
days  in  these  studies).  Both  root  and  top 
samples  from  all  rates  in  all  5  trials  were 
analyzed  at  a  method  limit  of 
determination  of  0.01  ppm.  No 
fludioxonil  residue  (<0.01  ppm)  was 
found  in  any  root  or  top  sample  at  the 
proposed  use  rate  or  at  rates  up  to  5x  the 
proposed  use  rate. 

Mature  lettuce  leaves  from  all 
treatment  rates  of  the  6  trials  were 
analyzed  for  fludioxonil  at  a  method 
limit  of  determination  of  0.01  ppm.  No 
fludioxonil  residue  was  found  in  any 
lettuce  sample  at  the  proposed  use  rate 
or  up  to  5x  the  proposed  use  rate. 

Cucumbers  from  all  treatment  rates  in 
all  6  trials  were  analyzed  at  a  method 
limit  of  determination  of  0.01  ppm.  No 
fludioxonil  residue  was  found  in  any 
cucumber  sample  at  the  proposed  use 
rate  or  up  to  5x  the  proposed  use  rate. 

Peas  with  pods  from  5  trials  were 
analyzed  at  a  method  limit  of 


determination  of  0.01  ppm.  No 
fludioxonil  residue  was  found  in  any 
pea  sample  at  the  proposed  use  rate  or 
at  rates  up  to  5x  the  proposed  use  rate. 

Thirty  (30)  field  trials  were  conducted 
under  maximum  label  rates  on  ten 
varieties  of  grapes  in  the  major  grape- 
growing  regions  of  France,  Switzerland, 
and  Chile.  Grape  residue  data  were 
generated  from  fifty  (50)  samples  treated 
at  the  maximum  use  rate.  Data  on 
transfer  to  grape  juice  were  generated 
from  sixteen  (16)  samples  and  data 
concerning  transfer  to  wine  were  based 
on  twenty-six  (26)  samples.  Raisin  data 
were  produced  from  sixteen  (16) 
samples. 

Supplemental  data  (including  fifteen 
(15)  decline  curves)  were  generated 
using  exaggerated  rates  (due  to  multiple 
applications)  on  89  additional  samples 
of  whole  fiiiit.  Supplemental  data  were 
also  provided  on  eight  additional  juice 
samples  and  on  twelve  additional  wine 
samples.  Raisin  data  on  eight  samples 
were  also  provided.  These  data 
demonstrate  dose  response,  provide 
additional  decline  information,  provide 
additional  information  on  transfer  to 
juice  and  wine,  and  show  that  residue 
data  obtained  from  other  grape-growing 
countries  (Italy  and  South  Africa)  fully 
support  the  results  obtained  from 
France,  Switzerland,  and  Chile.  The 
raisin  data  also  demonstrate  no 
significant  concentration  of  residues. 

Analysis  of  mature  grapes  at  harvest 
following  a  single  foliar  apphcation  of 
fludioxonil  at  500  grams  a.i./ha  at 
flowering,  up  to  the  beginning  of  bunch 
closing,  resulted  in  maximum  whole 
fruit  residues  of  0.77  ppm.  Similarly, 
analysis  of  grapes  at  harvest  following 
two  foliar  apphcations  of  fludioxonil  at 
250  grams  a.i./ha/application  at 
flowering  and  again  at  stages  up  to  fruit 
softening  resulted  in  maximum  whole 
fruit  residues  of  0.33  ppm.  These  results 
suggest  that  the  application  at  flowering 
does  not  contribute  to  the  residue  in 
fruit.  The  data  fully  support  an  import 
tolerance  of  1  ppm  on  grapes  imported 
into  the  U.S.. 

The  data  support  a  60-day  pre-harvest 
interval  (PHI)  as  listed  on  the  GEOXE 
label  for  France.  The  data  also  support 
Chilean,  Slovenian,  and  Bosnian  PHIs  of 
15-days,  7-days  (berries)  to  21-days 
(applications  to  the  vine),  and  21-days, 
respectively  for  the  combination 
product.  Switch  .  There  is  no  PHI  on  the 
Swiss  Switch  label,  but  the  second 
application  is  limited  by  the  label  to 
mid-August,  which  results  in  a  PHI 
greater  than  21  days. 

No  significant  concentration  of 
residues  was  observed  in  grape  juice, 
wine,  or  raisins.  Thus,  tolerances  are  not 
required  for  these  processing  fractions. 


B.  Toxicological  Profile 

1.  Acute  toxicity.  Fludioxonil  and  end 
use  formulations  have  very  low  toxicity 
to  the  mammalian  species  by  the  oral, 
dermal,  or  inhalation  route.  The  dose 
needed  to  kill  50%  of  animals  was 
calculated  to  be  greater  than  5,000  mg/ 
kg  (oral),  2,000  mg/kg  (dermal),  and  2.6 
mg/L  (inhalation)  in  these  studies.  The 
eye  and  skin  irritations  seen  in  animals 
upon  acute  exposure  indicate  that  no 
more  than  transient  and  slight  irritation. 
No  sensitizing  potential  was  noted  with 
either  the  technical  material  or  the 
formulated  product. 

2.  Genotoxicity.  Mutagenicity 
potential  of  fludioxonil  was  tested  in 
several  studies.  In  the  Chinese  hamster 
ovary  cell  assay,  some  clastogenic  and 
polyploidogenic  effects  were  seen  at  or 
near  the  precipitating  concentration  of 
the  test  substance.  However,  results 
were  negative  in  the  Ames  assay, 
Chinese  hamster  V79  cell  assay, 
hepatocyte  DNA  repair  assay,  rat 
hepatocyte  micronucleus  test,  mouse 
bone  marrow  test,  and  Chinese  hamster 
bone  marrow  test.  A  dominant  lethal 
test  conducted  in  the  mouse  was  also 
negative. 

3.  Reproductive  and  developmental 
toxicity.  Fludioxonil  is  not  a  teratogen 
and  does  not  affect  reproduction  or 
fertility.  No  fetal  toxicity  was  observed 
even  at  the  highest  dose  tested  in  both 
the  rabbit  (300  mg/kg)  and  the  rat  (1,000 
mg/kg)  teratogenicity  studies.  In  a  two- 
generation  rat  reproduction  study,  a 
reduction  of  pup  body  weight  was  seen 
at  the  highest  feeding  level  of  3,000  ppm 
in  the  presence  of  maternal  toxicity.  The 
NOEL  was  300  ppm  for  both  maternal 
and  fetal  toxicity  in  this  study. 

4.  Subchronic  toxicity.  In  a  90-day 
dietary  toxicity  study  the  kidney  and 
liver  have  been  identified  as  target 
organs.  In  a  subchronic  study  in  rats,  the 
NOEL  was  10  ppm  based  on  liver 
toxicity.  In  a  subchronic  study  in  mice, 
the  NOEL  was  100  ppm  based  on  blue 
urine  (a  metabolite);  the  maximum 
tolerated  dose  was  7,000  ppm.  In  a 
subchronic  study  in  dogs,  the  NOEL  was 
200  ppm  based  on  clinical  observations; 
the  maximum  tolerated  dose  was  8,000 
ppm. 

5.  Chronic  toxicity.  In  an  1-year 
chronic  toxicity  study  in  dogs,  the 
NOEL  was  100  ppm  based  on  body 
weight  effects;  the  maximum  tolerated 
dose  was  8,000  ppm. 

Two  18-month  dietary  oncogenicity 
studies  were  performed  in  mice.  While 
a  NOEL  of  1.000  ppm  was  clearly 
established  in  the  first  study,  its  highest 
feeding  level  (3.000  ppm)  did  not  meet 
the  criteria  for  a  maximum  tolerated 
dose.  In  the  second  18-month  study,  the 
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maximum  tolerated  dose  was 
determined  to  be  5,000  ppm  based  on 
kidney  effects.  There  were  no  treatment- 
related  increases  in  neoplasia  at  any 
dose  level  tested  in  either  study. In  a 
combined  chronic  toxicity/oncogenicity 
study  in  rats,  the  incidence  of  liver 
tumors  in  top-dose  females  (3,000  ppm) 
was  marginally  higher  than  the 
concurrent  controls  but  within 
historical  control  range.  The  NOEL  for 
chronic  toxicity  was  1,000  ppm  in  both 
sexes. 

6.  Animal  metabolism.  The 
metabolism  of  fludioxonil  in  rats  is 
adequately  understood.  The  compound 
is  rapidly  absorbed  and  excreted.  In  rats, 
excretion  in  the  feces  is  greater  than 
excretion  via  the  urine.  Metabolism 
involves  primarily  oxidation  at  the  2 
position  of  the  pyrrole  ring,  with  minor 
amounts  of  oxidation  at  the  5  position 
of  the  pyrrole  ring  and  the  4  position  of 
the  phenyl  ring.  All  of  these  oxidized 
metabolites  are  conjugated  with 
glucuronic  acid  and  sulfuric  acid  and 
then  rapidly  eliminated. 

7.  Metabolite  toxicology.  The  residues 
of  concern  for  tolerance  setting  purposes 
is  the  parent  compound.  Consequently, 
there  is  no  additional  concern  for 
toxicity  of  metabolites.  In  grapes, 
fludioxonil  is  metabolized  only  to  a 
limited  extent.  The  metabolites  thus 
formed  have  also  been  found  in  the  rat. 
The  major  metabolites  are  those  that 
result  from  the  oxidation  of  the  pyrrole 
ring  and  they  are  rapidly  excreted  upon 
conjugation.  Consequently,  there  is  no 
additional  concern  for  toxicity  of  any 
metabolites  in  grapes. 

8.  Endocrine  disruption.  Fludioxonil 
does  not  belong  to  a  class  of  chemicals 
known  for  having  adverse  effects  on  the 
endocrine  system.  No  estrogenic  effects 
have  been  observed  in  the  various  short 
and  long  term  studies  conducted  with 
various  mammalian  species. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  For 
purposes  of  assessing  the  potential 
dietary  exposure  under  the  proposed 
tolerance,  Novartis  has  estimated 
aggregate  exposure  based  on  the 
theoretical  maximum  residue 
concentration  (TMRC)  from  the 
tolerance  level  of  1.0  ppm  in  or  on 
grapes  and  from  the  estabUshed  or 
proposed  tolerance  levels.  The  TMRC  is 
a  worse  case  estimate  of  dietary 
exposure  since  it  is  assumed  that  100% 
of  all  crops  for  which  tolerances  are 
proposed  or  established  are  treated  and 
that  pesticide  residues  are  present  at  the 
tolerance  levels. 

Fludioxonil's  current  registered  use 
for  seed  treatment  on  com  and  sorghum 
seeds  does  not  contribute  to  dietary 


exposure  because  there  are  no 
detectable  residues.  EPA  has  ruled  that 
these  uses  are  food  uses  not  requiring 
tolerances.  For  potato  seed  treatment,  a 
tolerance  of  8.02  ppm  has  been  set.  In 
conducting  this  exposure  assessment, 
very  conservative  assumptions  have 
been  used  (i.e..  100%  of  potatoes  and 
grapes  will  contain  fludioxonil  residues 
at  tolerance  levels),  resulting  in  an 
overestimate  of  human  exposure. 

ii.  Drinking  water.  Exposure  of  the 
general  population  to  residues  of 
fludioxonil  from  drinking  water  is 
considered  unlikely  for  two  reasons:  (1) 
the  import  tolerance  for  grapes  would 
not  lead  to  the  exposure  of  the  general 
population  to  residues  of  pesticides  in 
drinking  water;  and  (2)  the  movement  of 
fludioxonil  into  groundwater  is  highly 
unlikely  due  to  its  chemistry.  In 
addition,  the  EPA  has  not  established  a 
Maximum  Contaminant  Level  for 
residues  of  fludioxonil  in  drinking 
water. 

2.  Non-dietary  exposure.  Non- 
occupational exposure  for  fludioxonil 
has  not  been  calculated  since  the 
current  registration  for  fludioxonil  is 
limited  to  commercial  crop  production. 
Since  the  chemical  is  not  used  in  or 
around  the  home.  Novartis  considers  tlie 
potential  for  non-occupational  exposure 
to  the  general  population  to  be  non- 
existent. 

D.  Cumulative  Effects 

Consideration  of  a  common 
mechanism  of  toxicity  is  not  appropriate 
at  this  time  since  Novartis  is  unaware  of 
any  reliable  information  that  indicates 
that  toxic  effects  produced  by 
fludioxonil  would  be  ciunulative  with 
those  of  any  other  chemical  compounds. 
Consequently.  Novartis  is  considering 
the  potential  risks  of  only  fludioxonil  in 
its  aggregate  exposure  assessment. 


E.  Safety  Determination 

1.  U.S.  population.  Based  on  the 
available  chronic  toxicity  data,  EPA  has 
set  the  Reference  Dose  (RfD)  for 
fludioxonil  at  0.03  mg/kg/day.  This  RfD 
is  based  on  a  1-year  feeding  study  in 
dogs  with  a  No  Observed  Effect-Level 
(NOEL)  of  3.3  mg/kg/day  (100  ppm)  and 
an  uncertainty  factor  of  100.  No 
additional  imcertainty  factor  was  judged 
to  be  necessary  as  body  weight  was  the 
most  sensitive  indicator  of  toxicity  in 
that  study. 

2.  Infants  and  children.  Using 
GENEEC  water  and  aggregate  exposures 
(water  plus  diet)  5.65%  and  5.75%  of 
the  RfD  were  obtained  for  the  most 
sensitive  sub-populations,  non-nursing 
infants  and  children  (1-6  years), 
respectively.  Aggregate  exposure  (water 
plus  diet)  utilizing  the  summed  SCI- 


GRQW  estimated  water  concentrations 
(turf  and  seed  treatment  uses)  resulted 
in  an  overall  exposure  of  1.72%  of  the 
RfD  for  the  U.S.  population.  Aggregated 
exposure  (water  plus  dietary)  to  non- 
nursing  infants  and  children  (1-6  years) 
was  3.49%  and  4.69%  of  the  RfD, 
respectively,  using  the  combined  turf 
and  seed  treatment  water  estimates.  It 
should  be  noted  that  the  aggregate 
exposure  assessment  greatly 
overestimates  exposure  since  both 
GENEEC  and  SCI-GROW  models 
generate  extremely  conservative  and 
unrealistic  water  concentrations.  In 
addition,  all  non-detected  residues  were 
assumed  to  be  at  the  limit  of 
quantitation  and  no  market  share 
adjustment  was  made.  Therefore,  a  more 
than  reasonable  certainty  exists  that  no 
harm  will  result  from  exposure  to 
fludioxonil  residues  through  food  and 
water  consumption  if  the  proposed  uses 
are  registered. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  established  for  residues  of 
fludioxonil.        (Mary  L.  Waller) 

2.  Rohm  and  Haas  Company 

PP  8F4994 

EPA  has  received  a  pesticide  petition 
(PP  8F4994)  from  Rohm  and  Haas 
Company,  100  Independence  Mall  West, 
Philadelphia,  PA  19106-2399  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
Triazamate  (Acetic  acid,  [[1- 
I(dimethylamino)carbonyl]-3-(l,l- 
dimethylethyl)-lH-1.2,4-triazol-5-yl]- 
.ethyl  ester)  in  or  on  the  raw  agricultural 
commodity  leafy  green  vegetables  (crop 
subgroup  4A)  at  2.5  parts  per  million 
(ppm);  leaf  petioles  (crop  subgroup  4B) 
at  0.6  ppm;  head  and  stem  Brassica 
(crop  subgroup  5A)  at  12.5  ppm  and 
leafy  Brassica  (crop  subgrop  5B)  at  5.75 
ppm.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the   ■ 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  triazamate  in  plants  (apples,  potatoes, 
sugar  beets)  is  adequately  understood 
for  the  purpose  of  these  tolerances. 
None  of  these  crops  are  fed  to  animals 
and  Uvestock  metabolism  studies  are 
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not  required.  The  metabolism  of 
triazamate  involves  oxidative 
demethylation  of  the  carbamoyl  group. 
Parent  compound  is  rapidly 
metabolized  and  is  either  not  found  or 
found  at  trace  levels  in  plants.  The 
majority  of  the  total  dosage  is  present  as 
other  non-cholinesterase  inhibiting 
metabolites  whose  structures  do  not 
contain  the  dimethylcarbamoyl  moiety. 
Tolerances  for  residues  of  triazamate 
should  be  expressed  as  the  total  residue 
from  triazamate  and  its  only 
cholinesterase-inhibiting  metabolite  RH- 
0422. 

2.  Analytical  method.  An  analytical 
method  employing  liquid 
chromatography  followed  by  two-stage 
mass  spectroscopy  detection  has  been 
developed  and  validated  for  residues  of 
triazamate  and  RH-0422  in  leafy  and 
cole  crop  vegetables.  The  method 
involves  extraction  by  blending  with 
solvents  and  purification  of  the  extracts 
by  solid  phase  extraction 
chromatography.  The  limit  of 
quantitation  of  the  method  is  0.01  ppm 
for  both  analytes. 

3.  Magnitude  of  residues.  A  total  of  58 
field  residue  trials  in  geographically 
representative  regions  of  the  U.S.  was 
conducted  with  a  50%  wettable  powder 
formulation  in  the  representative  crops 
for  the  leafy  and  cole  crop  vegetable 
crop  groups.  Three  or  four  applications 
were  made  at  0.25  lb.  a.i./acre.  Samples 
were  harvested  at  7  days  after  the  last 
application.  The  highest  detected  value 
(sum  of  the  residues  of  triazamate  and 
RH-0422)  in  an  individual  sample  was 
0.63  ppm  in  head  lettuce,  1.62  ppm  in 
leaf  lettuce,  2.23  ppm  in  spinach,  0.54 
ppm  in  celery.  11.5  ppm  in  broccoli, 
4.86  in  cabbage  and  5.54  ppm  in 
mustard  greens. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Triazamate  is  a 
moderately  toxic  cholinesterase 
inhibitor  belonging  to  the  carbamate 
class.  Triazamate  Technical  was 
moderately  toxic  to  rats  following  a 
single  oral  dose  (LD50  =  50-200  mg/kg), 
and  after  a  4-hr  inhalation  exposure 
(LC50  value  of  >  0.47  mg/L);  and  was 
minimally  to  slightly  toxic  to  rats 
following  a  single  dermal  dose  (LD50 
>5,000  mg/kg).  In  a  guideline  acute 
neurotoxicity  study  with  triazamate  in 
the  rat,  the  NOEL  for  clinical  signs  was 
5  mg/kg  based  on  the  observation  of 
cholinergic  signs  in  1  of  10  male  rats  at 
25  mg/kg.  Triazamate  was  practically 
non-irritating  to  the  skin,  moderately 
irritating  to  eyes  in  rabbits  and  did  not 
produce  delayed  contac* 
hypersensitivity  in  the  guinea  pig. 

2.  Genotoxicty.  TriazaQiate  is  not 
mutagenic  or  genotoxic.  Triazamate 


Technical  was  negative  (non-mutagenic) 
in  an  Ames  assay  with  and  without 
hepatic  enzyme  activation.  Triazamate 
Technical  was  negative  in  a 
hypoxanthine  guanine  phophoribosyl 
transferase  (HGPRT)  gene  mutation 
assay  using  Chinese  hamster  ovary 
(CHO)  cells  in  culture  when  tested  with 
and  without  hepatic  enzyme  activation. 
In  isolated  rat  hepatocytes,  triazamate 
did  not  induce  unscheduled  DNA 
synthesis  (UDS)  or  repair  v/hen  tested 
up  to  the  maximum  soluble 
concentration  in  culture  medium. 
Triazamate  did  not  produce 
chromosome  aberrations  in  an  in  vitro 
assay  using  Chinese  hamster  ovary  cells 
(CHO)  or  an  in  vivo  mouse 
micronucleus  assay. 

3.  Reproductive  and  developmental 
toxicity.  In  a  developmental  toxicity 
study  in  rats  with  Triazamate  Technical, 
the  no-observed-effect-level  (NOEL)  for 
developmental  toxicity  was  64  mg/kg 
(highest  dose  tested)  (HDT).  The  NOEL 
for  maternal  toxicity  was  16  mg/kg 
based  on  clinical  signs  of  cholinergic 
toxicity  at  64  mg/kg. 

In  a  developmental  toxicity  study  in 
rabbits  with  Triazamate  Technical,  the 
NOEL  for  developmental  toxicity  was  10 
mg/kg  (HDT).  The  NOEL  for  maternal 
toxicity  was  0.5  mg/kg  based  on  clinical 
signs  and  decreased  body  weight  at  10 
mg/kg. 

In  a  two-generation  reproduction 
study  in  rats  with  Triazamate  Technical, 
the  NOEL  for  reproductive  effects  was 
1,500  ppm  (101  and  132  milhgrams/ 
kilograms/day  (mg/kg/day)  for  males 
and  females,  respectively;  HDT).  The 
NOEL  for  parental  toxicity  was  10  ppm 
(0.7  and  0.9  mg/kg/day  for  males  and 
females,  respectively)  based  on 
decreased  plasma  and  RBC 
cholinesterase  activities  at  250  ppm  (17 
and  21  mg/kg/day  for  males  and 
females,  respectively). 

The  acceptable  developmental  studies 
(prenatal  developmental  toxicity  studies 
in  rats  and  rabbits  and  two-generation 
reproduction  study  in  rats)  provided  no 
indication  of  increased  sensitivity  of 
rats  or  rabbits  to  in  utero  and  or  post- 
natal exposure  to  triazamate.  Triazamate 
Technical  is  not  a  developmental  or 
reproductive  toxicant. 

4.  Subcbronic  toxicity.  In  subacute 
and  subchronic  dietary  toxicity  studies, 
Triazamate  Technical  produced  no 
evidence  of  adverse  effects  other  than 
those  associated  with  cholinesterase 
inhibition: 

i.  In  a  90-day  dietary  toxicity  study 
with^Triazamate  Technical  in  the  rat, 
the  NOEL  for  blood  cholinesterase 
inhibition  was  50  ppm  (3.2  and  3.9  mg/ 
kg/day  for  males  and  females, 
respectively),  based  on  decreases  in 


plasma  and  RBC  cholinesterase 
activities  at  500  ppm  (32  and  39  mg/kg/ 
day  for  males  and  females,  respectively) 
The  NOEL  for  brain  cholinesterase 
inhibition  and/ or  clinical  signs  was  500 
ppm  (32  and  39  mg/kg/day  for  males 
and  females  respectively)  based  on 
decreased  brain  cholinesterase  activity 
and  decreased  body  weight  gain  and 
feed  consumption  at  1,500  ppm  (93  and 
117  mg/kg/day  for  males  and  females, 
respectively). 

ii.  In  a  guideline  subchronic 
neurotoxicity  study  (90-day  dietary 
feeding)  with  Triazamate  Technical  in 
the  rat.  the  NOEL  for  blood 
cholinesterase  inhibition  was  10  ppm 
(0.6  and  0.7  mg/kg/day  for  males  and 
females,  respectively),  based  on 
reductions  in  plasma  and  RBC 
cholinesterase  activities  at  250  ppm 
(14.3  and  17.1  mg/kg/day  for  males  and 
females,  respectively).  The  NOEL  for 
brain  cholinesterase  inhibition  and/or 
clinical  signs  was  250  ppm  (14.3  and 
17.1  mg/kg/day  for  males  and  females 
respectively)  based  on  decreases  in 
brain  cholinesterase  activity  and 
cholinergic  signs  at  1,500  ppm  (87  and 
104  mg/kg/day  for  males  and  females, 
respectively). 

iii.  In  a  90-day  dietary  toxicity  study 
with  Triazamate  Technical  in  the 
mouse,  the  NOEL  for  blood 
cholinesterase  inhibition  was  2  ppm 
(0.4  and  0.5  mg/kg/day  for  males  and 
females,  respectively)  based  on 
decreases  in  plasma  cholinesterase 
activity  at  25  ppm  (4  and  6  mg/kg/day 
for  males  and  females,  respectively) 
The  NOEL  for  brain  choUnesterase  and/ 
or  clinical  signs  was  250  ppm  (46  and 
67  mg/kg/day  for  males  and  females, 
respectively)  based  on  decreases  in 
brain  cholinesterase  and  decreases  in 
body  weight  and  feed  consumption  at 
1,000  ppm  (164  and  222  mg/kg/day  for 
males  and  females,  respectively). 

iv.  In  a  90— day  dietary  toxicity  study 
with  Triazamate  Technical  in  the  dog, 
the  NOEL  for  blood  cholinesterase 
inhibition  was  1  ppm  for  males  only 
(0.03  mg/kg/day)  based  on  decreases  in 
plasma  cholinesterase  at  10  ppm  (0.3 
mg/kg/day).  The  dose  of  1  ppm  was  a 
lowest-observed-effect  level  (LOEL)  for 
females  based  on  the  presence  of 
decreased  plasma  cholinesterase  activity 
(24%).  The  NOEL  for  clinical  signs  was 
10  ppm  (0.3  mg/kg/day  for  males  and 
females)  based  on  a  few  clinical  signs  at 
100  ppm  (3.1  mg/kg/day  for  males  and 
females). 

v.  In  a  21-day  dermal  toxicity  study 
with  Triazamate  Technical,  the  NOEL 
blood  and  brain  cholinesterase 
inhibition  was  10  mg/kg  based  on 
decreases  in  plasma,  RBC  and  brain 
cholinesterase  activities  at  100  mg/kg. 
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5.  Chronic  toxicity —  i.  Rat,  mouse 
and  dog  studies.  In  chronic  dietary 
toxicity  studies.  Triazamate  Technical 
produced  no  evidence  of  adverse  effects 
other  than  those  associated  with 
cholinesterase  inhibition  and  was  not 
oncogenic  in  the  rat  and  mouse. 
In  a  combined  chronic  dietary 
toxicity/oncogenicity  study  (24  months) 
in  rats  with  Triazamate  Technical,  no 
evidence  of  oncogenicity  was  observed 
at  doses  up  to  1.250  ppm  (62.5  mg/kg/ 
day  for  males  and  females;  HDT).  The 
NOEL  for  blood  cholinesterase 
inhibition  was  10  ppm  (0.5  and  0.6  mg/ 
kg/day  for  males  and  females 
respectively)  based  on  decreases  in 
plasma  and  RBC  cholinesterase  activity 
at  250  ppm  (11.5  and  14.5  mg/kg/day  in 
males  and  females,  respectively).  The 
NOEL  for  brain  cholinesterase 
inhibition  and/ or  clinical  signs  was  250 
ppm  (11.5  and  14.5  mg/kg/day  in  males 
and  females,  respectively)  based  on 
clinical  signs  and  decreases  in  brain 
cholinesterase  inhibition  at  1,250  ppm 
(62.5  mg/kg/day  for  males  and  females). 
In  a  combined  chronic  dietary  toxicity 
study  (18  months)  in  mice  with 
Triazamate  Technical,  no  evidence  of 
oncogenicity  was  observed  at  doses  up 
to  1,000-1,500  ppm  (130-195  mg/kg/ 
day  for  males  and  females;  HDT).  The 
NOEL  for  blood  cholinesterase 
inhibition  was  1  ppm  (0.1  and  0.2  mg/ 
kg/day  for  males  and  females, 
respectively)  based  on  decreased  plasma 
choUnesterase  activity  at  50  ppm  (6.7 
and  8.4  mg/kg/day  for  males  and 
females,  respectively).  The  NOEL  for 
brain  cholinesterase  inhibition  and/or 
clinical  signs  was  50  ppm  (6.7  and  8.4 
mg/kg/day  for  males  and  females, 
respectively)  based  on  decreased  brain 
chohnesterase  activity  and  other 
evidence  of  systemic  toxicity  at  1,000- 
1,500  ppm  (130-195  mg/kg/day  for 
males  and  females). 

In  a  chronic  dietary  toxicity  study  (12 
months)  in  dogs  with  Triazamate 
Technical,  the  NOEL  for  blood 
cholinesterase  inhibition  was  0.9  ppm 
(0.023  and  0.025  mg/kg/day  for  males 
and  females,  respectively)  based  on 
decreased  plasma  cholinesterase  activity 
at  15.0  ppm  (0.42  mg/kg/day  for  both 
males  and  females).  The  NOEL  for  brain 
cholinesterase  inhibition  was  15.0  ppm 
(0.42  mg/kg/day  for  both  males  and 
females)  based  on  decreased  brain 
chohnesterase  activity  at  150  ppm  (4.4 
and  4.7  mg/kg/day  for  males  and 
females,  respectively). 

ii.  Human  Studies.  A  randomized 
double-blind,  ascending  dose  study  was 
conducted  in  human  male  volunteers  to 
determine  the  safety  and  tolerability  of 
Triazamate  Technical  and  to  establish  a 
NOEL  for  adverse  clinical  toxicity. 


Single  doses  of  Triazamate  Technical, 
when  administered  orally  by  capsule  to 
healthy  male  subjects,  were  tolerated  up 
to  and  including  a  dose  of  1.0  mg/kg. 
The  3.0  mg/kg  dose  of  triazamate  was 
not  clinically  tolerated  well.  Chnically, 
the  NOEL  was  0.3  mg/kg  of  triazamate 
based  on  minimal  clinical  signs  at  1.0 
mg/kg  that  were  considered  possibly 
related  to  treatment.  Transient  decreases 
in  plasma  and  RBC  chohnesterase 
occurred  at  doses  lower  than  the  dose 
that  elicited  adverse  clinical  signs. 

Using  its  Guidehnes  for  Carcinogen 
Risk  Assessment  published  September 
24,  1986  (51  FR  33992).  Rohm  and  Haas 
Company  considers  triazamate  to  be 
classified  as  a  Group  "E,"  not  a  likely 
human  carcinogen. 

A  Reference  dose  (RfD)  of  0.01  mg/kg/ 
day  is  proposed  for  humans,  based  on 
the  clinical  NOEL  in  the  human  study 
(0.3  mg/kg)  and  applying  an  Uncertainty 
Factor  (UF)  of  30.  The  dose  of  0.3  mg/ 
kg  was  the  highest  dose  in  humans  that 
did  not  produce  toxicologically 
significant  adverse  effects  (i.e.,  signs  of 
cholinergic  toxicity)  and  is  10  times 
lower  than  a  dose  that  produced 
unequivocal  signs  of  cholinergic  toxicity 
in  man.  In  addition,  the  clinical  NOEL 
in  humans  is  comparable  to  the  no- 
observable-adverse-effect  level  (NOAEL) 
of  0.42  mg/kg/day  following  chronic 
dosing  in  the  dog,  the  most  sensitive 
laboratory  animal  species.  An 
Uncertainty  Factor  of  10  is  applied  to 
the  clinical  NOEL  in  humans  to  account 
for  potential  variability  within  humans 
with  respect  to  sensitivity  towards 
triazamate.  An  additional  Uncertainty 
Factor  of  3  is  included,  since  at  0.03  mg/ 
kg  (i.e..  1/lOth  the  dose  that  was  a 
clinical  NOEL)  there  was  a  transient  but 
measurable  depression  in  plasma 
cholinesterase  in  humans.  Although  a 
change  in  the  plasma  pseudo- 
cholinesterase  (i.e.,  butyl- 
cholinesterase)  is  not  toxicologically 
significant  since  this  enzyme  is  not 
molecularly  similar  to  acetyl- 
cholinesterase, the  additional 
uncertainty  factor  of  3  estabhshes  a 
reference  dose  at  a  level  where  a 
measurable  response  of  any  kind, 
irrespective  of  the  toxicological 
significance  of  the  finding,  will  not 
plausibly  occur. 

6.  Animal  metabolism.  The 
absorption,  distribution,  excretion  and 
metabolism  of  triazamate  in  rats,  dogs 
and  goats  was  investigated.  Triazamate 
is  rapidly  absorbed  when  given  orally 
(capsule  or  gavage)  but  slower  following 
dietary  intake.  Peak  blood  levels 
following  dietary  administration  were 
10-fold  lower  than  after  gavage 
administration  of  an  equivalent  mg/kg/ 
dose.  Ehmination  is  predominately  by 


urinary  excretion  and  triazamate  does 
not  accimiulate  in  tissues.  The 
metabolism  of  triazamate  proceeds  via 
ester  hydrolysis  and  then  a  rapid 
stepvdse  cleavage  of  the  carbamoyl 
group.  The  free  acid,  (RH-0422)  is  the 
only  toxicologically  significant 
metabohte.  given  that  it  contains  the 
carbamoyl  group.  Other  metaboUtes  of 
triazamate,  which  are  seen  in  othdr 
animal  and  plant  met^olism  studies, 
do  not  contain  the  carbamoyl  group  and 
do  not  produce  cholinesterase 
inhibition. 

7.  Metabolite  toxicology.  Common 
metabohc  pathways  for  triazamate  have 
been  identified  in  both  plants  (apple, 
potato,  sugar  beet)  and  animals  (rat, 
goat,  hen).  The  metabolic  pathway 
common  to  both  plants  and  animals 
involves  oxidative  demethylation  of  the 
carbamoyl  group.  Extensive  degradation 
and  elimination  of  polar  metabolites 
occurs  in  animals  such  that  residues  are 
unlikely  to  accumulate  in  humans  or 
animals  exposed  to  these  residues 
through  the  diet. 

8.  Endocrine  disruption.  The 
toxicology  profile  of  triazamate  shows 
no  evidence  of  physiological  effects 
characteristic  of  the  disruption  of 
mammalian  hormones.  In 
developmental  and  reproductive  studies 
there  was  no  evidence  of  developmental 
or  reproductive  toxicity.  In  addition,  the 
molecular  structure  of  triazamate  does 
not  suggest  that  this  compound  would 
disrupt  the  mammalian  hormone 
system.  Overall,  the  weight  of  evidence 
provides  no  indication  that  triazamate 
has  endocrine  activity  in  vertebrates. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  A  RfD  of  0.01  mg/ 
kg/day  is  proposed  for  humans,  based 
on  the  clinical  NOEL  in  the  human 
study  (0.3  mg/kg)  and  applying  an 
Uncertainty  Factor  of  30. 

2.  Food  —  i.  Acute  risk.  An  acute 
dietary  risk  assessment  (Dietary 
Exposure  Evaluation  Model  .  Novigen 
Sciences  Inc.,  1997)  was  conducted  for 
triazamate  using  a  Tier  3  Monte  Carlo 
simulations  approach  using  the 
distribution  of  residues  for  apples, 
pears,  head  and  leaf  lettuce,  spinach, 
celery,  broccoli,  cabbage  and  mustard 
greens,  the  entire  distribution  of  daily 
food  consumption  data  for  pome  fruit 
and  leafy  and  cole  crop  vegetables  and 
adjustments  for  percent  crop  treated. 
The  Margins  of  Exposure  (MOEs)  for  the 
95th  percentile  exposures  were  270  for 
the  U.S.  population  and  388  for  the 
most  sensitive  sub-population.  Children 
1-6  years  old.  This  indicates  that  acute 
dietary  risk  is  acceptable  because  the 
MOE  is  greater  than  30,  and  30  is  the 
appropriate  Uncertainty  Factor  when 
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the  assessment  is  based  on  a  human 
clinical  study. 

ii.  Chronic  risk.  Chronic  dietary  risk 
assessments  (Dietary  Exposure 
Evaluation  Model ,  Novigen  Sciences 
Inc.,  1997)  were  conducted  for 
triazamate  using  two  approaches:  (1) 
using  a  tolerance  levels  and  assuming 
100%  of  crop  is  treated,  and  (2)  using 
anticipated  residue  concentration  levels 
adjusted  for  projected  market  share  or 
percentage  of  crop  treated.  The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  and  Anticipated 
Residue  Contribution  (ARC)  from  these 
two  scenarios  represents  35.0%  and 
3.6%,  respectively,  of  the  RfD  for  the 
U.S.  populution  as  a  whole.  The 
subgrotip  with  the  greatest  chronic 
exposure  is  Children  1-6  years  old  for 
which  the  TMRC  and  ARC  estimates 
represents  59.4%  and  7.0%, 
respectively,  of  the  RfD.  The  chronic 
dietary  risks  from  these  uses  do  not 
exceed  EPA's  level  of  concern. 

3.  Drinking  water.  Both  triazamate 
and  its  cholinesterase-inhibiting 
metabolite  RH-0422  are  degraded 
rapidly  in  soil  This  rapid  degradation 
has  been  observed  in  both  laboratory 
and  field  studies  and  makes  it  highly 
unlikely  that  measurable  residues  of 
either  compound  would  be  foimd  in 
ground  or  surface  water  when 
triazamate  is  applied  according  to  the 
proposed  label  use  directions. 

4.  Non-dietary  exposure.  Triazamate 
is  not  registered  for  either  indoor  or 
outdoor  residential  uses.  Non- 
occupational exposure  to  the  general 
population  is  therefore  not  expected  and 
not  considered  in  aggregate  exposure 
estimates. 

D.  Cumulative  Effects 

The  potential  for  ciunulative  effects  of 
triazamate  with  other  substances  that 
have  a  common  mechanism  of  toxicity 
was  considered.  It  is  recognized  the 
triazamate,  although  structurally  a 
pseudo-carbamate,  exhibits  toxicity 
similar  to  the  carbamate  class  of 
insecticides,  and  that  these  compounds 
produce  a  reversible  inhibition  of  the 
enzyme  cholinest erase.  However,  Rohm 
and  Haas  Company  concludes  that 
consideration  of  a  common  mechanism 
of  toxicity  is  not  appropriate  at  this  time 
since  EPA  does  not  have  the 
methodology  to  resolve  this  complex 
scientific  issue  concerning  common 
mechanisms  of  toxicity.  Based  on  these 
points,  Rohm  and  Haas  Company  has 
considered  only  the  potential  risks  of 
triazamate  and  RH-0422  in  its 
cumulative  exposure  assessment. 


E.  Safety  Determination 

1.  U.S.  population.  The  acute  and 
chronic  dietary  exposures  to  triazamate 
and  its  metabolite  from  the  proposed 
use  on  leafy  and  cole  crop  vegetables 
were  evaluated.  Exposure  to  triazamate 
and  its  toxicologically  significant 
metabolite  in  or  on  pome  fruit  or  leafy 
and  cole  crop  vegetables  does  not  pose 
an  unreasonable  health  risk  to 
consumers  including  the  sensitive 
subgroup  non-nursing  infants.  In  Tier  3 
acute  analyses  for  the  95th  percentile 
exposures,  MOEs  were  270  for  the 
general  U.S.  population.  Using  the 
TMRC  and  assuming  100%  of  crop 
treated,  the  most  conservative  chronic 
approach,  chronic  dietary  exposures 
represents  35.0%  of  the  RfD  for  the  U.S. 
population.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 

Using  the  two  conservative  exposure 
assessments  described  above  and  taking 
into  account  the  completeness  and 
reliability  of  the  toxicity  data,  Rohm  and 
Haas  Company  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
residues  of  triazamate  and  its 
toxicologically  significant  metabofite  to 
the  U.S.  population. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
triazamate,  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
two  two-generation  reproduction 
studies  in  the  rat  are  considered.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  emd  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  Uncertainty 
Factor  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-  natal  effects  and  the 
completeness  of  the  toxicity  database. 
Based  on  current  toxicological  data 
requirements,  the  toxicology  database 
for  triazamate  relative  to  pre-  and  post- 
natal effects  is  complete.  For  triazamate, 
developmental  toxicity  was  not 
observed  in  developmental  studies 
using  rats  and  rabbits.  The  NOEL  for 
developmental  effects  in  rats  was  64 
mg/kg/day  and  rabbits  was  10  mg/kg/ 
day.  In  the  two-generation  reproductive 


toxicity  study  in  the  rat,  the 
reproductive/developmental  toxicity' 
NOEL  was  101-132  mg/kg/day.  These 
NOELs  are  10-fold  or  higher  than  those 
observed  for  systemic  toxicity,  i.e., 
cholinesterase  inhibition. 

In  Tier  3  acute  dietary  analyses  for  the 
95th  percentile  exposures,  MOEs  were 
388  for  Children  1-6  years  old.  Using 
the  TMRC  and  assuming  1 00%  of  crop 
treated,  the  most  conservative  chronic 
approach,  chronic  dietary  exposures 
represents  59.4%  of  the  RiD  for 
Children  1-6  years  old.  Using  the  ARC 
and  adjusted  for  an  anticipated  market 
share  or  percentage  of  crop  treated,  the 
chronic  dietary  exposure  to  this 
subgroup  represents  7.0%  of  the  RfD. 
Therefore  Rohm  and  Haas  Company 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  residues  of 
triazamate  and  its  toxicologically 
significant  metaboUte  to  infants  and 
children. 

F.  International  Tolerances 

There  are  no  approved  CODEX 
maximum  residue  levels  (MRLs) 
established  for  residues  of  triazamate. 
MRLs  have  been  established  for 
vegetables  at  0.05  ppm  in  Italy,  for  sugar 
beets  at  0.05  ppm  in  the  Czech  Republic 
and  0.15  ppm  in  the  U.K.,  for  potatoes 
at  0.02  ppm  in  France,  for  cabbage  at  0.1 
ppm  in  Hungary,  and  for  peas  at  0.05 
ppm  in  the  Czech  Republic  and  0.02 
ppm  in  Hungary  and  for  green  peas  at 
0.05  ppm  in  Hungary.        (Mark  Dow) 

(FR  Doc.  98-22428  Filed  8-2S-98;  8:45  am) 

BILUMG  CODE  65S&-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6152-3] 

Settlement  Under  Section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liat>ility 
Act  (CERCU^);  in  the  Matter  of  Agate 
Lake  Scrap  Yard,  Nisswa,  Minnesota 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Settlement  of  CERCLA  section 
107  Cost  Recovery  Matter. 

SUMMARY:  EPA  is  proposing  to  settle  a 
cost  recovery  claim  with  two  potentially 
responsible  parties  (PRPs)  with  regard  to 
past  costs  at  the  Agate  Lake  Scrap  Yard 
site  (the  Site)  in  Nisswa,  Minnesota.  The 
EPA  is  authorized  under  section  122(h) 
of  the  CERCLA  to  enter  into  this 
administrative  settlement. 

Response  costs  totaling  $264,423  were 
incurred  by  EPA  in  connection  v^ith  the 
remedial  action  at  the  Site.  On  July  25, 
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1997.  EPA  sent  the  two  PRPs  a  demand 
for  reimbursement  of  the  EPA's  past 
costs.  The  Settling  Parties  have  agreed 
to  pay  $180,000  to  settle  EPA's  claim  for 
reimbursement  of  response  costs  related 
to  the  Site.  The  EPA  is  proposing  to 
approve  this  administrative  settlement 
because  it  reimburses  EPA,  in  part,  for 
costs  incurred  during  its  response 
activities  at  this  Site. 
DATES:  Comments  on  this  administrative 
settlement  must  be  received  by  no  later 
than  September  25,  1998. 
ADDRESSES:  Written  comments  relating 
to  this  settlement.  Docket  Number  V- 
W-98-C-476.  should  be  sent  to  Brad  J. 
Beeson,  Associate  Regional  Counsel. 
U.S.  Envirorunental  Protection  Agency, 
Region  5,  Mail  Code:  C-14J,  77  West  " 
Jackson  Boulevard,  Chicago,  Illinois 
60604-3590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  Agreement  and  the 
Administrative  Record  for  this  Site  are 
available  at  U.S.  Environmental 
Protection  Agency,  Region  5,  Superfund 
Division,  Emergency  Response  Branch, 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3590.  It  is  strongly 
recommended  that  you  telephone  Mr. 
Jon  Peterson  at  (312)  353-1264  before 
visiting  the  Region  5  Office. 

Authority:  The  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act  of  1980.  as  amended,  42  U.S.C. 
9601  et  seq. 

Dated:  August  13,  1998. 
William  E.  Muno, 

Director.  Superfund  Division,  Region  5 
|FR  Doc.  98-22896  Filed  8-2S-98:  8.45  am) 
BILUNG  COOE  656&-«0-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6152-2] 

Section  319  Federal  Consistency 
Guidance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  and 
request  for  comment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  requests  public  comment 
on  proposed  guidance  on 
implementation  of  the  Federal 
consistency  provisions  established  by 
sections  319(b)(2)(F)  and  (k)  of  the  Clean 
Water  Act  (CWA)  (33  U.S.C. 
1329(b)(2)(F)  and  (k)).  These  Federal 
consistency  provisions  authorize  each 
State  to  review  Federal  activities  for 
consistency  with  the  State  nonpoint 
source  management  program.  If  the 
State  determines  that  an  application  or 


project  is  not  consistent  with  the  goals 
and  objectives  of  its  nonpoint  source 
management  program  and  makes  its 
concerns  known  to  the  responsible 
Federal  agency,  the  Federal  agency  must 
make  efforts  to  accommodate  the  State's 
concerns  or  explain  its  decision  not  to 
in  accordance  with  Executive  Order 
12372. 

The  proposed  Federal  consistency 
guidance  describes  (a)  the  States'  role  in 
identifying  Federal  programs  for 
consistency  review,  (b)  the  Federal 
obligation  to  accommodate  the  concerns 
of  the  States  in  accordance  with 
Executive  Order  12372,  (c)  the  criteria 
and  methods  for  reviewing  Federal 
assistance  programs  and  development 
projects  for  consistency  with  a  State's 
nonpoint  source  management  program, 
and  (d)  EPA's  role  in  assisting  States   • 
and  Federal  agencies  with  resolution  of 
any  conflicts  which  may  arise.  EPA  has 
developed  the  draft  guidance  in  close 
consultation  with  State  and  Federal 
agencies. 

The  Federal  consistency  provision 
provides  a  tool  to  promote 
communication  and  cooperation 
between  State  and  Federal  agencies  for 
achievement  of  shared  water  quality 
goals.  The  purpose  of  the  guidance  is  to 
support  closer  coordination  among  State 
and  Federal  agencies  to  improve 
implementation  of  nonpoint  source 
management  programs  and  more 
effectively  protect  water  quality. 
DATES:  Written  comment  should  be 
addressed  to  the  person  listed  directly 
below  by  November  24,  1998. 
ADDRESSES:  Comments  should  be  sent  to 
Robert  Goo,  Assessment  and  Watershed 
Protection  Division  (4503F),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460, 
telephone  (202)  260-7025  or  by  E-mail 
to  goo.robert@eparaail.epa.gov. 

This  dociunent  is  available  on  the 
Internet  at  www.epa.gov/owow/NPS  or 
contact  Robert  Goo  at  (202)  260-7025  to 
request  a  copy. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Goo  at  (202)  260-7025. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Nonpoint  source  pollution  is  water 
pollution  caused  by  rainfall  or 
snowmelt  moving  over  and  through  the 
ground  and  carrying  natural  and 
human-made  pollutants  into  lakes, 
rivers,  streams,  wetlands,  estuaries, 
coastal  waters,  and  ground  water. 
Atmospheric  deposition  and  hydrologic 
modification  are  also  sources  of 
nonpoint  pollution. 

Across  the  United  States,  States  have 
reported  that  nonpoint  source  pollution 


is  the  most  pervasive  cause  of  water 
quality  problems.  See  the  National 
Water  Quality  Inventory:  1996  Report  to 
Congress,  available  from  EPA,  at  NCEPI, 
11029  Kenwood  Road,  Bldg.  5, 
Cincinnati,  OH,  45242.  For  further 
information,  visit  EPA's  Office  of  Water 
305(b)  website  at  http://www.epa.gov/ 
305b.  Other  information  corroborates 
this  finding.  See  the  Index  of  Watershed 
Indicators,  available  online  at  http:// 
wrww.epa.gov/surf.  EPA  and  the  States 
are  accelerating  their  efforts  to  prevent 
and  reduce  nonpoint  source  pollution. 
See  the  Clean  Water  Action  Plan  at 
http://www.epa.gov/cleanwater. 

Congress  enacted  section  319  of  the 
Clean  Water  Act  in  1987,  establishing  a 
national  program  to  control  nonpoint 
sources  of  water  pollution.  Under 
section  319,  States  address  nonpoint 
pollution  by  developing  nonpoint 
source  assessment  reports  that  identify 
nonpoint  source  pollution  problems  and 
the  nonpoint  sources  responsible  for  the 
water  quality  problems.  States  then 
develop  management  programs  to 
control  nonpoint  source  pollution.  All 
States  now  have  EPA-approved 
nonpoint  source  assessment  reports  and 
management  programs  and  are 
implementing  their  management 
programs. 

Federal  agencies  have  key  roles  to 
play  in  helping  to  control  nonpoint 
source  pollution.  In  recognition  of  this. 
Congress  included  in  section  319  a 
provision  to  promote  the  consistency  of 
Federal  assistance  programs  and 
development  projects  with  State 
nonpoint  source  management  programs. 
Section  319  provides  for  State  review  of 
Federal  assistance  applications  and 
development  projects  to  determine  their 
consistency  with  the  requirements, 
goals,  policies  and  other  provisions  of 
the  State's  nonpoint  source  management 
program.  Use  of  the  Federal  consistency 
provision  wall  provide  States  and 
Federal  agencies  the  opportunity  to 
improve  nonpoint  source  programs 
through  mutual  cooperation  and 
coordination  of  activities. 

The  guidance  that  EPA  is  now 
proposing  to  publish  on  implementation 
of  the  Federal  consistency  provisions  is 
intended  to  help  States  and  EPA  follow 
through  on  mutual  commitments  made 
between  States  and  EPA  to  take  steps  to 
strengthen  the  linkage  between  State 
nonpoint  source  programs  and  Federal 
programs  and  activities  through  section 
319.  EPA  intends  to  work  with  States 
and  Federal  agencies  to  support 
implementation  of  the  section  319 
Federal  consistency  provision.  EPA  will 
conduct  educational  and  liaison 
activities,  provide  technical  assistance 
to  State  and  Federal  agencies,  and,  if 
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requested,  facilitate  State-Federal 
negotiations  and  assist  with  mediation 
and  conflict  resolution.  EPA  will  also 
work  with  Federal  agencies  to  support 
their  pollution  abatement  and 
environmental  protection  efforts  and 
their  efforts  to  ensure  that  their 
programs  and  policies  are  compatible 
with  the  Clean  Water  Act,  the  States' 
water  quality  standards  and  program 
implementation  goals. 

n.  Scope  of  the  Proposed  Guidance 

The  proposed  guidance  will  cover  the 
following  topics: 

(1)  Statutory  Authority:  Authority  for 
the  States'  nonpoint  source  Federal 
consistency  review  is  found  in  two 
provisions  in  section  319  of  the  Clean 
Water  Act.  Section  319(b)(2)(F)  directs 
States  to  list  Federal  assistance 
applications  and  development  projects 
which  they  would  like  to  review  for 
consistency  in  their  State  management 
program.  Section  319(k)  directs  Federal 
Agencies  to  "accommodate"  the 
concerns  of  the  State  according  to  EO 
12372. 

(2)  Executive  Order  12372:  Executive 
Order  12372  specifies  that:  (a)  Federal 
agencies  must  provide  opportunities  for 
State  and  local  consultation  on 
proposed  Federal  financial  assistance 
and  development;  (b)  Federal  agencies 
communicate  with  the  States  according 
to  their  State  processes  and  to  do  so  as 
early  as  is  "reasonably  feasible.";  (c) 
States  may  develop  their  own  processes 
to  review  and  coordinate  proposed 
Federal  financial  assistance  and 
development;  and  (d)  Federal  agencies 
must  "make  efforts  to  accommodate 
State  and  local  elected  officials' 
concerns." 

(3)  Federal  Assistance  Programs  and 
Development  Projects:  Federal 
assistance  applications  and 
development  projects  covered  by  the 
consistency  provision  include  all 
programs  which  are  listed  in  the 
Catalogue  of  Federal  Domestic 
Assistance  and  may  have  an  effect  on 
the  purposes  and  objectives  of  the 
State's  nonpoint  source  program, 
regardless  of  whether  or  not  they  are 
subject  to  Executive  Order  12372. 

(4)  State  Nonpoint  Source 
Management  Programs:  For  States  that 
did  not  include  Federal  consistency 
provisions  in  their  original  nonpoint 
source  management  programs,  EPA 
recommends  inclusion  of  Federal 
consistency  in  subsequent  nonpoint 
source  management  program  upgrades. 
A  modified  or  upgraded  nonpoint 
source  management  program  defines 
Federal  consistency  review  guidelines 
and  identifies  assistance  programs  and 
development  projects  that  are  or  may  be 


inconsistent  with  the  State's  nonpoint 
source  management  program. 

(5)  How  to  Review  for  Consistency: 
States  review  Federal  assistance 
programs  and  development  projects  for 
consistency  by  referring  to  the  specific 
goals,  objectives,  programs,  and 
authorities  contained  in  the  State's 
nonpoint  source  management  program. 
States  should  outline  their  Federal 
consistency  review  process  criteria  and 
guidelines  as  clearly  as  possible  in  their 
Management  Program.  "These  criteria 
and  guidelines  may  be  provided  to  the 
State  Single  Point  of  Contact,  all  State 
and  local  agencies  with  nonpoint  source 
responsibilities  or  interest,  all  relevant 
Federal  agencies,  and  others,  as 
appropriate. 

(6)  Use  of  Existing  Review 
Mechanisms:  EPA  provides  information 
on  other  existing  review  processes  that 
may  also  prove  useful  for  ensuring 
Federal  consistency  with  State  nonpoint 
source  management  programs. 

Dated:  August  10.  1998. 
).  Charles  Fox, 

Acting  Assistant  Administrator.  Office  of 

Water 

|FR  Doc.  98-22895  Filed  8-25-98:  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Request  for  Additional  Information 

Agreement  No.:  203-011279-012. 

Title:  The  Latin  America  Agreement. 

Parties: 

Central  America  Discussion 

Agreement 
Hispaniola  Discussion  Agreement 
U.S. /Jamaica  Discussion  Agreement 
Venezuela  American  Maritime 

Association 
Caribbean  Shipowners  Association 
Aruba  Boneiire  Curacao  Liner 

Association 
biter-American  Freight  Conference 
Venezuelan  Discussion  Agreement 
Puerto  Rico/Caribbean  Discussion 

Agreement 
The  West  Coast  of  South  America 

Agreement 
The  Colombia  Discussion  Agreement 
The  ABC  Discussion  Agreement 
Montemar  S.A. 
The  West  Coast  of  South  America 

Discussion  Agifeement 
Synopsis:  The  Federal  Maritime 
Commission  hereby  gives  notice, 
pursuant  to  section  6(d)  of  the  Shipping 
Act  of  1984,  46  U.S.C.  app.  §  §  1701  et 
seq.,  that  it  has  requested  the  agreement 
parties  to  submit  additional  information 
regarding  their  agreement.  Further 
information  is  necessary  so  that  the 


Commission  can  determine  the  impact 
of  the  proposed  modification.  This 
action  prevents  the  agreement  from 
becoming  effective  as  originally 
scheduled. 

Dated:  August  21,  1998. 

By  Order  of  the  Federal  Maritime 

Commission. 

Joseph  C.  Polking, 

Secretan,' 

[PR  Doc.  98-22885  Filed  8-25-98:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
September  10.  1998. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Frank  J.  Brunner,  Jr.,  Marked  Tree, 
Arkansas;  to  acquire  additional  voting 
shares  of  Marked  Tree  Bancshares,  Inc., 
Marked  Tree,  Arkansas,  and  thereby 
indirectly  acquire  additional  voting 
shares  of  Marked  Tree  Bank,  Marked 
Tree,  Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  21, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  98-22910  Filed  8-25-98;  8:45  am] 
BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
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225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  19, 
1998. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204; 

1.  Mutual  Bancorp  of  the  Berkshires. 
and  United  Financial  Group.  Inc.,  both 
of  Pittsfield,  Massachusetts;  to  acquire 
Lenox  Financial  Services  Corp.,  Lenox, 
Massachusetts,  and  thereby  indirectly 
acquire  Lenox  Savings  Bank,  Lenox, 
Massachusetts,  and  City  Savings  Bank, 
Pittsfield,  Massachusetts.  United 
Financial  Group,  Inc.,  also  has  applied 
to  become  bank  holding  companies. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105-1521: 

1.  Republic  First  Bancorp,  Inc., 
Philadelphia,  Pennsylvania;  to  acquire 
100  percent  of  the  voting  shares  of 
Republic  First  Bank  Delaware, 
Brandywine,  Delaware. 

C.  Federal  Reserve  Bank  of  Cleveland 
(Jeffrey  Hirsch,  Banking  Supervisor) 
1455  East  Sixth  Street,  Cleveland.  Ohio 
44101-2566: 

1.  Ohio  Valley  Banc  Corp.,  Gallipolis, 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  of  Jackson  Savings  Bank, 
Jackson,  Ohio. 

D.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia, 
30303-2713: 


1.  Boni fay  Holdings.  LLC,  Bonifay, 
Florida;  to  become  a  bank  holding 
company  by  acquiring  1  percent  general 
partnership  interest  in  The  George 
Family  Partnership.  Bonifay,  Florida, 
and  thereby  indirectly  acquire  Bonifay 
Holding  Company,  Inc.,  Bonifay, 
Florida,  and  The  Bank  of  Bonifay, 
Bonifay,  Florida. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Morrill  Bancshares,  Inc.,  Sabetha, 
Kansas;  to  acquire  12.86  percent,  for  a 
pro  forma  total  of  47.69  percent,  of  the 
voting  shares  of  Morrill  and  Janes 
Bancshares,  Inc.,  Hiawatha,  Kansas,  and 
thereby  indirectly  acquire  Morrill  and 
Janes  Bank  and  Trust  Company, 
Hiawatha,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  20,  1998. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  98-22827  Filed  8-25-98;  8:45  am] 

BILUNG  CODE  S210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  noUce 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  vdll  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appfications 
must  be  received  at  the  Reserve  Bank 


indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  21, 
1998. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  The  Banc  Corporation,  Panama  City 
Beach,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Emerald 
Coast  Bancorp,  Pemama  City  Beach, 
Florida,  and  thereby  indirectly  acquire 
Emerald  Coast  Bank,  Panama  City 
Beach,  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Appfications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1413: 

1.  Baylake  Corp.,  Sturgeon  Bay, 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  Evergreen  Bank, 
National  Association,  Poy  Sippi, 
Wisconsin.  Comments  regarding  this 
application  must  be  received  not  later 
than  September  10,  1998. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Town  &■  County  Bancshares,  Inc., 
Guthrie,  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  sheu^s  of 
Oklahoma  State  Bank,  Guthrie, 
Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  21,  1998. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  98-22909  Filed  8-25-98;  8:45  am] 

BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
othervdse  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 
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Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  9,  1998. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia, 
30303-2713: 

1.  Financial  Investors  of  the  South, 
Inc.,  Birmingham,  Alabama;  to  engage 
de  novo  through  its  subsidiary,  Alabama 
Lenders  Institute,  LLC,  Decatur, 
Alabama  (in  organization),  in  providing 
management  consulting  advice, 
pursuant  to  §  225.28(b)(9)  of  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  20, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-22826  Filed  8-25-98;  8:45  am] 

BILUNG,  CODE  8210-01-F 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Announcement  of  Board 
Approval  under  Delegated  Authority 
and  Submission  to  OMB 

SUMMARY 

Background.  Notice  is  hereby  given  of 
the  final  approval  of  proposed 
information  collections  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  under  OMB  delegated 
authority,  as  per  5  CFR  1320.16  (OMB 
Regulations  on  Controlling  Paperwork 
Burdens  on  the  Public).  Board-approved 
collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1,  1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Financial  Reports  Section — Mary 
M.  McLaughlin — Division  of  Research 
and  Statistics,  Board  of  Governors  of 


the  Federal  Reserve  System, 
Washington,  DC  20551  (202-452-3829) 
OMB  Desk  Officer— Alexander  T. 
Hunt — Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Room 
3208,  Washington,  DC  20503  (202- 
395-7860) 

Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 
years,  with  revision,  of  the  following 
report: 

1.  Report  title:  Bank  Holding  Company 
Report  of  Changes  in  Investments  and 
Activities 
Agency  form  number.  FR  Y-6A 
OMB  Control  number.  7100-0124 
Effective  date:  November  1,  1998 
Frequency,  on  occasion 
Reporters:  bank  holding  companies 
Annual  reporting  hours  :  9,233 
Estimated  average  hours  per  response: 
0.85 

Number  of  respondents:  2.263 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(b)  and  (c))  and  is  not 
routinely  given  confidential  treatment. 
However,  confidential  treatment  for  the 
report  information  can  be  requested,  in 
whole  or  part,  in  accordance  with  the 
instructions  to  the  form. 

Abstract:  The  Bank  Holding  Company 
Report  of  Changes  in  Investments  and 
Activities  is  an  event-generated  report 
filed  by  top-tier  bank  holding 
companies  to  report  changes  in 
regulated  investments  and  activities 
made  pursuant  to  the  Bank  Holding 
Company  Act  £uid  Regulation  Y.  The 
report  collects  information  relating  to 
acquisitions,  divestitures,  changes  in 
activities,  and  legal  authority.  The 
number  of  FR  Y-6As  submitted  varies 
depending  on  the  reportable  activity 
engaged  in  by  each  bank  holding 
company. 

The  Federal  Reserve  has  approved  the 
following  revisions  to  the  FR  Y-6A: 

(1)  Simplification  of  the  method  in 
which  investments  are  reported  to 
provide  only  one  legal  code  for  the 
forty-six  exempt  nonbank  activities 
permissible  under  Section  4(c)8  of  the 
Bank  Holding  Company  Act, 
eliminating  forty-five  codes; 

(2)  Removal  of  the  regulatory 
provision  field  from  the  Investments/ 
Activities  Schedule  and  the  addition  of 
a  new  field  to  this  schedule  to  capture 
the  accounting  method  used  ("Pooling 
of  Interest"  or  "Piu-chase  or 
Assumption")  for  mergers  when  the 
survivor  is  a  bank; 

(3)  Minor  formatting  changes  to  the 
cover  page  and  the  Investments/ 
Activities  Schedule;  and 


(4)  Clarification  of  the  instructions  for 
reporting  general  partnerships,  limited 
partnerships,  and  non-voting  equity 
investments. 

Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 
years,  without  revision,  of  the  following 
reports: 

1.  Report  title:  Report  of  Foreign  (Non- 
U.S.)  Currency  Deposits 

Agency  form  number.  FR  2915 
OMB  Control  number.  7100-0237 
Frequency,  quarterly 
Reporters:  depository  institutions 
Annual  reporting  hours:  390 
Estimated  average  hours  per  response: 
0.5 

Number  of  respondents:  195 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatorv  (12 
U.S.C.  248(a)(2)  and  3105(b)(2))  and  is 
given  confidential  treatment  (5  U.S.C. 
552(b)(4)). 

Abstract:  The  FR  2915  collects  weekly 
averages  of  the  amounts  outstanding  for 
foreign  (non-U. S.)  currency  deposits 
held  at  U.S.  offices  of  depositor^' 
institutions,  converted  to  U.S.  dollars 
and  included  in  the  FR  2900  (OMB  No. 
7100-0087),  the  principal  deposits 
report  that  is  used  for  the  calculation  of 
required  reserves  and  for  the 
construction  of  the  monetary  aggregates. 
Foreign  currency  deposits  are  subject  to 
reserve  requirements  and,  therefore,  are 
included  in  the  FR  2900.  However, 
foreign  currency  deposits  are  not 
included  in  the  monetary  aggregates. 
The  FR  2915  data  are  used  to  back 
foreign  currency  deposits  out  of  the  FR 
2900  data  for  construction  and 
interpretation  of  the  monetary 
aggregates.  The  FR  2915  data  also  are 
used  to  monitor  the  volume  of  foreign 
ciurency  deposits. 

2.  Report  title:  Written  Security  Program 
for  State  Member  Banks 

Agencv  form  number.  FR  4004 

OMB  Control  number  7100-0112 

Frequency,  on  occasion 

Reporters:  state  member  banks 

Annual  reporting  hours:  47 

Estimated  average  hours  per  response: 
0.5 

Number  of  respondents:  94 
Small  businesses  are  affected. 

General  description  of  report:  This 
recordkeeping  requirement  is 
mandatory  (12  U.S.C.  1882,  248(a)(1). 
and  325).  Because  WTitten  security 
programs  are  maintained  at  state 
member  banks,  no  issue  of 
confidentiality  under  the  Freedom  of 
Information  Act  arises. 

Abstract:  The  FR  4004  information 
collection  is  a  recordkeeping 
requirement  contained  in  the  Board's 
Regulation  P  (12  CFR  216),  which 


45508 


Federal  Register /Vol.  63,  No.  165 /Wednesday,  August  26,  1998 /Notices 


implements  the  Bank  Protection  Act  of 
1968.  (Note  that  the  final  rule  revising 
Regulation  H  adopted  by  the  Board  on 
July  7,  1998,  incorporates  the  provisions 
of  Regulation  P  into  Regulation  H  and 
rescinds  Regulation  P  effective  October 
1,  1998  (63  FR  37629).)  Each  state 
member  bank  must  develop  and 
implement  a  wrritten  security  program 
and  maintain  it  in  the  bank's  records. 
There  is  no  formal  reporting  form  and 
the  information  is  not  submitted  to  the 
Federal  Reserve. 

3.  Report  title:  Annual  Report  on  Status 
of  Disposition  of  Assets  Acquired  in 
Satisfaction  of  Debts  Previously 
Contracted 

Agency  form  number.  FR  4006 
OMB  Control  number.  7100-0129 
Frequency,  annual 
Reporters:  bank  holding  companies 
Annual  reporting  hours:  3,000 
Estimated  average  hours  per  response: 
5 

Number  of  respondents:  600 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1842(a),  1843(c)(2).  and  1844(c)) 
and  may  be  given  confidential  treatment 
upon  request  (5  U.S.C.  552(b)(4)). 

Abstract:  Bank  holding  companies 
that  have  acquired  assets  or  shares 
through  foreclosure  in  the  ordinary 
course  of  collecting  a  debt  previously 
contracted  are  required  to  submit  the 
report  for  assets  or  shares  that  have  been 
held  beyond  two  years  from  the 
acquisition  date.  The  report  does  not 
have  a  required  format;  bank  holding 
companies  submit  the  information  in  a 
letter.  The  letter  contains  information 
on  the  progress  made  to  dispose  of  such 
assets  or  shares  and  allows  the  bank 
holding  company  to  request  an 
extension  of  time  for  holding  such 
assets  or  shares. 

4.  Report  title:  Notice  of  Branch  Closure 
Agency  form  number.  FR  4031 
OMB  Control  number.  7100-0264 
Frequency,  on  occasion 
Reporters:  state  member  banks 
Annual  reporting  hours:  783 
Estimated  average  hours  per  response: 

reporting:  2;  disclosure;  1; 
recordkeeping;  8 

Number  of  respondents:  reporting  and 
disclosure;  226;  recordkeeping;  13 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1831r-l)  and  may  be  given 
confidential  treatment  upon  request  (5 
U.S.C.  552(b)(4)). 

Abstract:  These  reporting, 
recordkeeping,  and  disclosure 
requirements  regarding  the  closing  of 
any  branch  of  an  insured  depository 
institution  are  imposed  by  section  228 


of  the  Federal  Deposit  hisurance 
Corporation  Improvement  Act  of  1991. 
There  is  no  reporting  form  associated 
with  the  reporting  portion  of  this 
information  collection;  state  member 
banks  notify  the  Federal  Reserve  by 
letter  prior  to  closing  a  branch.  The 
Federal  Reserve  uses  the  information  to 
fulfill  its  statutory  obligation  to 
supervise  state  member  banks. 
5.  Report  title:  Survey  to  Obtain 
Information  on  the  Relevant  Market  in 
Individual  Merger  Cases 
Agency  form  number.  FR  2060 
OMB  Control  number  7100-0232 
Frequency,  on  occasion 
Reporters:  small  businesses  and 
consumers 
Annual  reporting  hours:  55 
Estimated  average  hours  per  response: 
10  minutes  for  small  businesses,  6 
minutes  for  consimaers 

Number  of  respondents:  25  small 
businesses  and  50  consumers  per  survey 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  1817(j),  1828(c),  and  1841  et  seq.) 
and  is  given  confidential  treatment  (5 
U.S.C.  552(b)(4)  and  (b)(6)). 

Abstract:  This  telephone  survey  is 
designed  to  determine  fi-om  what 
sources  small  businesses  and  consumers 
obtain  financial  services.  The 
information  is  needed  for  specific 
merger  and  acquisition  applications  to 
determine  relevant  banking  markets  in 
the  analysis  of  local  market  competition. 
Final  approval  under  OMB  delegated 
authority  of  the  implementation  of  the 
following  report: 

1 .  Report  title:  Selected  Balance  Sheet 
Items  for  Discount  Window  Borrowers 
Agency  form  number.  FR  2046 
OMB  Control  number  7100-0289 
•  Frequency,  on  occasion 
Reporters:  depository  institutions 
Annual  reporting  hours:  3,091 
Estimated  average  hours  per  response: 
.75  hours  for  adjustment  or  extended 
credit  borrowers;  .25  hours  for  seasonal 
credit  borrowers 

Number  of  respondents:  424 
adjustment  credit  borrowers  and  316 
seasonal  credit  borrowers,  based  on 
1996  borrovdng.  There  was  no  extended 
credit  borrowing  during  1996,  which 
was  representative  of  most  recent  years. 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  §§  347b  and  248(a)(2)  and  (i)) 
and  is  given  confidential  treatment  (5  § 
U.S.C.  552(b)(4)). 

Abstract:  The  Federal  Reserve's 
Regulation  A,  "Extensions  of  Credit  by 
Federal  Reserve  Banks,"  (12  CFR  201) 
requires  that  Reserve  Banks  review 
balance  sheet  data  in  order  to  guard 


against  inappropriate  discount  vdndow 
borrowing  situations.  Currently, 
borrowers  are  requested  to  report  certain 
balance  sheet  data  for  a  period  that 
encompasses  the  dates  of  borrowing. 
There  is  considerable  variation  across 
Districts  in  the  specific  data  elements 
collected,  in  the  time  periods  for  which 
data  are  requested,  and  in  the  formats  in 
which  data  are  reported.  The  FR  2046 
report  standardizes  these  aspects  of  data 
collection  across  Reserve  Banks. 

The  Federal  Reserve  received  two 
comments  on  the  FR  2046  proposal. 
Two  Reserve  Banks  submitted  letters  in 
support  of  the  proposal. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  20,  1998. 

Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  98-22873  Filed  8-25-98;  8:45AM1 
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FEDERAL  TRADE  COMMISSION  . 
[File  No.  971-0007] 

Exxon  Corporation,  et  al.;  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  October  26,  1998. 
ADDRESSES:  Comments  should  be 
directed  to;  FTC/Office  of  the  Secretary. 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Baer  or  Joseph  Krauss,  FTC/H- 
374,  Washington,  DC  20580.  (202)  326- 
2932  or  326-2713. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
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describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  August  20, 1998),  on  the 
World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  Sixth  Street  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
3627.  Pubhc  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Order 
("Agreement")  from  Exxon  Corporation 
("Ejocon"),  and  from  The  Shell 
Petrolemn  Company  Limited  and  Shell 
Oil  Company  (collectively  "Shell"). 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
diuing  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
Agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  Agreement  or  make 
final  the  Agreement's  proposed  Order. 

Both  Exxon  and  Shell  develop, 
manufactiwe,  market  and  sell  additives 
used  in  the  production  of  fuels  and 
lubricants,  including  viscosity  index 
improvers  used  in  lubricants  for 
crankcase  applications  ("motor  oil"  and 
"engine  oil".)  Viscosity  index  improvers 
("VII")  (also  knowrn  as  "viscosity 
modifiers")  are  added  to  motor  oil  to 
improve  the  ability  of  the  motor  oil  to 
flow  properly.  The  viscosity  of  a  fluid 
is  its  internal  resistance  to  flow;  the 
higher  the  viscosity,  the  more  resistance 
to  flow.  The  viscosity  of  lubricating  oil 
is  affected  by  temperature,  higher 
temperatures  lowering  the  viscosity. 
Motor  oil  must  have  sufficient  viscosity 
to  adhere  to  the  internal  surfaces  of  the 
engine  even  after  the  engine 
temperature  rises  and  reduces  the  oil's 
viscosity.  Motor  oil  must  also  have  low 
enough  viscosity  to  flow  through  the 
engine  when  the  engine  is  cold, 
particularly  in  winter  weather.  Viscosity 
index  improvers  give  motor  oil  the 
ability  to  have  the  appropriate  high 
viscosity  at  high  temperatures  and  the 


appropriate  low  viscosity  at  low 
temperatures. 

The  market  for  the  viscosity  index 
improvers  in  North  America  is  highly 
concentrated.  Exxon  and  Shell 
collectively  account  for  over  one-half  of 
the  sales  of  VII  for  use  in  motor  oil  in 
North  America. 

On  July  10, 1996,  Exxon  and  Shell 
announced  an  intention  to  form  a  joint 
venture  to  owoi  and  operate  their 
businesses  engaged  in  the  development, 
manufacture,  marketing  and  sale  of 
additives  used  in  the  production  of  fuels 
and  lubricants  (the  "Joint  Venture"). 
Among  other  products,  the  Joint 
Venture  proposed  to  include  the 
portions  of  the  businesses  of  Exxon  and 
Shell  that  are  in  the  viscosity  index 
improver  business. 

The  Proposed  Complaint 

The  proposed  complaint  alleges  that 
the  proposed  acquisition  may 
substantially  lessen  competition  in  the 
development,  manufacture,  marketing 
and  sale  of  viscosity  index  improvers. 
The  proposed  complaint  also  alleges 
that  North  America  is  the  relevant 
geographic  market  for  evaluating  the 
Joint  Venture's  effect  on  the  viscosity 
index  improver  market. 

The  proposed  complaint  alleges  that 
Exxon  and  Shell  account  for  over  one- 
half  of  the  sales  of  VII  in  the  relevant 
market.  The  complaint  further  alleges 
that  the  proposed  transaction  would 
increase  the  likelihood  of  or  facilitate 
collusion  or  coordinated  interaction 
between  the  Joint  Ventiue  and  the 
remaining  competitors  in  viscosity 
index  improvers. 

The  proposed  complaint  alleges  that 
entry  into  the  alleged  market  would  not 
be  timely,  likely,  and  sufficient  to  deter 
or  offset  the  adverse  effects  of  the  Joint 
Venture  on  competition  in  these 
markets.  Entry  into  the  market  for 
viscosity  index  improvers  requires 
developing  a  viscosity  index  improver 
that  meets  industry  standards.  This  is 
difficult  and  time  consuming  and  takes 
over  two  years.  Entry  into  the  market  for 
viscosity  index  improvers  also  requires 
that  the  entrant  either  build  a  plant  to 
manufacture  synthetic  rubber  or  find  an 
operating  plant  that  will  supply  the  new 
entrant  synthetic  rubber  that  can  be 
used  for  viscosity  index  improver  for 
motor  oil.  The  proposed  complaint 
alleges  that  building  a  new 
manufacturing  facility  for  the 
production  of  synthetic  rubber  of  the 
type  that  can  be  used  in  the  production 
of  VII  would  take  over  two  years  and 
that  there  are  few,  if  any,  producers  of 
synthetic  rubber  of  the  types  that  can  be 
used  for  VII  that  could  supply  a  new 
entrant. 


The  Proposed  Order 

The  proposed  Order  would  remedy 
the  alleged  violation  by  preserving  the 
competition  that  would  othenvise  be 
lost  as  a  result  of  the  formation  of  the 
Joint  Venture,  by  requiring  the  sale  of 
Exxon's  viscosity  index  improver 
business  to  a  Commission-approved 
buyer  prior  to  consummation  of  the 
Joint  Venture  or  within  6  months  of 
signing  the  Agreement.  Exxon  has  come 
forward  with  a  prospective  purchaser. 
Chevron  Chemical  Company  LLC 
("Chevron"),  a  subsidiary  of  Chevron 
Oil  Company.  The  Oronite  division  of 
Chevron  already  develops, 
manufactiues,  markets  and  sells 
lubricant  additives.  Exxon  and  Chevron 
have  negotiated  an  agreement  of  sale. 
Under  the  proposed  order,  Exxon  may 
either  proceed  to  sell  its  viscosity  index 
improver  business  to  Oronite,  including 
in  the  sale  those  assets  that  Oronite  and 
Exxon  have  negotiated,  or  sell  to 
another  buyer  that  the  Commission 
approves.  If  Exxon  sells  to  another 
buyer,  it  must  include  in  the  sale  the 
assets  enumerated  in  the  proposed 
Order.  Another  buyer  that,  unlike 
Chevron,  does  not  have  a  division 
already  producing  additives  for 
lubricants  may  need  assets  that  are  part 
of  Exxon's  viscosity  index  improver 
business  that  Chevron  did  not  need. 

Under  the  proposed  Order,  Exxon 
may  complete  the  proposed  divestiture 
to  Chevron  and  then  consummate  the 
Joint  Venture  with  Shell  once  the 
Commission  has  accepted  the 
Agreement.  If  Exxon  completes  the  sale 
to  Chevron  before  the  proposed  Order  is 
made  final,  the  proposed  Order  requires 
that  Exxon  rescind  the  sale  to  Oronite  if 
the  Commission  determines  after  the 
public  comment  period  that  the 
proposed  sale  to  Oronite  is  not 
appropriate  relief.  In  such  a  situation,  if 
Exxon  and  Shell  have  consummated  the 
Joint  Ventvue,  the  proposed  Order 
requires  that  the  assets  then  be  held 
under  a  hold  separate  agreement  until 
they  can  be  divested.  If  the  divestiture 
is  not  completed  within  six  months  of 
the  date  the  parties  signed  the 
Agreement,  then  the  Commission  may 
appoint  a  trustee  to  effect  the  sale  of  Uie 
assets. 

The  proposed  Order  does  not  require 
the  sale  of  a  plant  to  manufacture 
synthetic  rubber  to  make  viscosity  indey 
improvers.  It  does  require  that  if  Exxon 
sells  to  a  party  other  than  Oronite,  it 
provides  the  purchaser  a  supply  of 
synthetic  rubber.  Moreover,  if  Exxon 
completes  the  proposed  sale  to  Chevron. 
Exxon  may  not  sell  its  synthetic  rubber 
for  viscosity  index  improver 
applications  to  parties  other  than 


45510 


Federal  Register / Vol.  63.  No.  165 /Wednesday,  August  26,  1998 /Notices 


Chevron,  except  to  the  extent  that 
Exxon's  proposed  sales  agreement  with 
Chevron  would  permit  such  sales. 
Finally,  the  proposed  Order  contains  a 
firewall  provision  prohibiting  the 
transfer  of  competitively  sensitive 
information  from  Chevron,  through 
Exxon,  to  the  Joint  Venture  or  to  Shell. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  Agreement  or  the 
proposed  Order  or  in  any  way  to  modify 
the  terms  of  the  Agreement  or  the 
proposed  Order. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  9&-22893  Filed  8-2S-98;  8:45  am] 

BILLINQ  COOe  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  Notice  amends  Part  K  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Administration  for 
Children  and  Families  (ACF)  as  follows: 
Chapter  KT,  Office  of  Legislative  Affairs 
and  Budget  (OLAB).  (63  FR  83),  as  last 
amended,  January  2,  1998.  This 
restructuring  of  the  Office  of  Legislative 
Affairs  and  Budget  establishes  three 
divisions  within  the  Office  to  improve 
its  efficiency  and  effectiveness. 
This  Chapter  is  amended  as  follows: 
Delete  Chapter  KT,  "The  Office  of 
Legislative  Affairs  and  Budget,"  in  its 
entirety  and  replace  with  the  following: 

OfHce  of  Legislative  Affairs  and  Budget 
(OLAB) 

KT.OO     Mission 
KT.IO    Organization 
KT.20    Functions 

KT.OO  .\4ission.  The  Office  of 
Legislative  Affairs  and  Budget  (OLAB) 
provides  leadership  in  the  development 
of  legislation,  budget,  and  policy, 
ensuring  consistency  in  these  areas 
among  ACF  program  and  staff  offices, 
and  with  ACF  and  the  Department's 
vision  and  goals.  It  advises  the  Assistant 
Secretary  for  Children  and  Families  on 
all  policy  and  programmatic  matters 
which  substantially  impact  the  agency's 
legislative  program,  budget 
development,  budget  execution  and 


regulatory  agenda.  The  Office  serves  as 
the  primary  contact  for  the  Department, 
the  Executive  Branch,  and  the  Congress 
on  all  legislative,  budget  development, 
and  regulatory  activities. 

KT.IO  Organization.  The  Office  of 
Legislative  Affairs  and  Budget  is  headed 
by  a  Director,  who  reports  to  the 
Assistant  Secretary  for  Children  and 
Families.  The  Office  is  organized  as 
follows: 

•  Office  of  the  Director  (KTA). 

•  Division  of  Legislative  and 
Regulatory  Affairs  (KTB). 

•  Division  of  Budget  Formulation  and 
PoHcy  (KTC). 

•  Division  of  Budget  Execution  and 
Forecasting  (KTD). 

KT.20  Functions.  A.  The  Office  of  the 
Director  provides  direction  and 
executive  leadership  to  the  Office  of 
Legislative  Affairs  and  Budget  in 
administering  its  responsibilities.  It 
serves  as  the  principal  advisor  to  the 
Assistant  Secretary  for  Children  and 
Families  on  all  policy  and  programmatic 
matters  which  substantially  impact  on 
legislative  affairs,  budget  development, 
budget  execution  and  the  regulatory 
agenda.  It  represents  the  Assistant 
Secretary  on  budget,  policy  and 
legislative  matters  and  serves  as  the 
primary  ACF  contact  for  the 
Department,  the  Executive  Branch  and 
Congress  on  these  activities. 

B.  The  Division  of  Legislative  and 
Regulatory  Affairs  serves  as  the  focal 
point  for  congressional  liaison  in  ACF; 
provides  guidance  to  the  Assistant 
Secretary  for  Children  and  Families  and 
senior  ACF  staff  on  congressional 
activities  and  relations;  manages  the 
preparation  of  testimony  and  briefings; 
negotiates  clearance  of  testimony; 
monitors  hearings  and  other 
congressional  activities  which  affect 
ACF  programs;  and  responds  to 
congressional  inquiries. 

The  Division  manages  the  ACF 
legislative  planning  cycle  and  the 
development  of  Reports  to  Congress; 
reviews  and  analyzes  a  wide  range  of 
congressional  policy  documents 
including:  legislative  proposals, 
pending  legislation,  and  bill  reports; 
solicits  and  synthesizes  internal  ACF 
comments  on  such  documents; 
negotiates  legislative  policy  positions 
with  the  Department  and  the  Executive 
Branch;  and  reviews  other  policy 
significant  documents  to  ensure 
consistency  with  statutory  and 
congressional  intent  and  the  agency 
legislative  agenda. 

The  Division  manages  the  ACF 
regulatory  development  process; 
negotiates  regulatory  policy  positions 
with  the  Department  and  the  Executive 
Branch;  and  provides  guidance  to  ACF 


program  and  staff  components  on  policy 
and  programmatic  matters  related  to  the 
regulatory  development  process. 

C.  The  Division  of  Budget 
Formulation  and  Policy  manages  the 
development  and  presentation  of  ACF's 
budget;  provides  guidance  to  ACF 
program  and  staff  components  in 
preparing  material  in  support  of  budget 
development;  provides  guidance  to  the 
Assistant  Secretary  for  Children  and 
Families  and  senior  program  staff  on 
policy  and  programmatic  matters  which 
substantially  impact  the  budget 
development  process;  and  negotiates 
budget  issues  with  the  Department  and 
the  Executive  Branch. 

The  Division  manages  the  preparation 
of  testimony  and  briefings  for  budget 
related  hearings;  negotiates  clearance  of 
testimony;  monitors  budget-related 
hearings  and  other  congressional 
activities  which  affect  the  ACF  budget; 
and  responds  to  congressional  inquiries 
on  the  budget. 

The  Division  reviews  and  analyzes 
other  policy  significant  documents  to 
ensure  consistency  with  ACF's  budget, 
vision  and  goals. 

D.  The  Division  of  Budget  Execution 
and  Forecasting  manages  the 
preparation  of  a  comprehensive 
administrative  (salaries  and  expenses) 
budget  for  ACF;  provides  guidance  to 
the  Assistant  Secretary  for  Children  and 
Families  and  senior  ACF  staff  on  all 
aspects  of  the  agency's  administrative 
budget;  provides  guidance  to  ACF 
program  and  staff  components  in 
preparing  material  in  support  of  the 
administrative  budget  and  tracking  and 
reconciling  expenditures  throughout  the 
fiscal  yecU'  to  ensure  appropriate  fiscal 
accountability  and  prudent  spending 
patterns. 

The  Division  designs  and  develops 
budget  estimating  modes  and 
procedures  to  project  future  program 
costs  in  order  to  influence  decision- 
making regarding  ACF  program  budgets 
and  policy;  evaluates  on  a  continuing 
basis  complex  national  budget  issues  to 
assess  overall  impact  on  immediate, 
foreseeable,  and  long-range  program 
direction;  provides  guidance  to  the 
Assistant  Secretary  for  Children  and 
Families  and  senior  ACF  staff  on  budget 
forecasts  for  all  major  ACF  programs; 
negotiates  budget  forecasting  issues 
with  the  Department  and  the  Executive 
Branch;  and  responds  to  Congressional 
Budget  Office,  Congressional  Research 
Service  and  general  congressional 
inquiries  regarding  ACF  budget 
projections. 
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Dated;  August  20, 1998. 

Madeline  Mocko, 

Director,  Office  of  Legislative  Affairs  and 
Budget. 

[FR  Doc.  98-22902  Filed  8-25-98;  8:45  am) 

BILUNG  CODE  4184-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Bioresearch  Monitoring:  Public 
Workshop 

AGENCY;  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  workshop. 

The  Food  and  Drug  Administration 
(FDA)  Office  of  Regulatory  Affairs. 
Nashville  District  Office  is  announcing 
the  following  public  workshop: 
Bioresearch  Monitoring:  Public 
Workshop.  The  workshop  is  being  co- 
sponsored  by  Vanderbilt  University 
Medical  Center  and  Meharry  Medical 
College,  both  of  Nashville,  TN.  Topics  to 
be  discussed  are  FDA  regulatory 
requirements  for  the  conduct  of 
investigational  product  research  and 
practical  issues,  such  as,  how  to  prepare 
for  a  data  audit,  what  to  expect  during 
an  inspection,  and  how  to  get  current 
information  from  FDA. 

Date  and  Time:  The  workshop  will  be 
held  on  Thursday  and  Friday, 
September  17  and  18,  1998,  from  8:30 
a.m.  to  5  p.m.  each  day. 

Location:  The  workshop  will  be  held 
at  Vanderbilt  University  Medical  Center, 
Light  Hall,  Nashville,  TN  37232.  Maps 
and  further  information  may  be 
obtained  from  the  contact  person  or  the 
registrar  (listed  below). 

Contact:  Sandra  S.  Baxter,  Public 
Affairs  Specialist,  Nashville  District 
Office,  Food  and  Drug  Administration, 
297  Plus  Park  Blvd.,  Nashville,  TN 
37217,  at  615-781-5385  ext.  122.,  FAX 
615-781-5383. 

Registration:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
number),  to  the  Institutional  Review 
Board  at  615-322-2918  or  FAX  615- 
343-2648  or  e-mail  to 
"IRB@mcmail.vanderbilt.edu"  by 
September  10,  1998.  Attendance  will  be 
limited  to  the  first  300  applicants, 
therefore,  interested  parties  are 
encouraged  to  register  early. 

A  $25.00  registration  fee  is  being 
charged  by  Vanderbilt  University 
Medical  Center  to  cover  cost  of 
materials,  box  lunches,  and  beverages 
for  breaks. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact 


Sandra  S.  Baxter  (fax  number  above)  at 
least  7  days  in  advance. 
SUPPLEMENTARY  INFORMATION:  FDA's 
survey  of  the  bioresearch  industry 
shows  that  many  of  these  firms  are 
either  unaware  of  applicable  regulations 
and  guidelines  or  not  in  compliance 
with  applicable  requirements.  The 
workshop  is  designed  to  assist  the 
industry  in  complying  with  regulations 
for  clinical  investigators,  institutional 
review  boards  and  sponsor-monitors; 
and  to  promote  and  encourage  open 
dialogue  between  FDA  and 
professionals  involved  in  investigational 
product  research:  Physicians, 
researchers,  research  coordinators, 
nurses,  allied  health  professionals,  and 
other  interested  parties.  In  addition, 
break  out  sessions  will  be  available  on 
new  and  emerging  issues. 

Dated:  August  20,  1998. 
WUliam  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  98-22927  Filed  8-25-98;  8:45  am] 

BILUNG  CODE  416(M)1-F 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 
PRT-001719 

Applicant:  Wildlife  Conservation  Society, 
Bronx,  NY. 

The  applicant  requests  a  permit  to 
import  samples  taken  from  wild  and 
captive  radiated  tortoise  [Geochelone 
radiata)  in  Madagascar  for  the  purpose 
of  scientific  research. 

PRT-839108 

Applicant:  Dr.  Russell  Jacobs,  California 
Institute  of  Technology,  Pasadena,  CA. 

The  applicant  requests  a  modification 
to  his  permit  to  import  live  Lesser 
Mouse  Lemurs  [Microcebus  murinus)  for 
the  purpose  of  scientific  research.  The 
modification  would  replace  two  of  the 
animals  on  his  permit  and  add  two  more 
animals. 
PRT-001542 

Applicant:  International  Center  for  Gibbon 
Studies,  Santa  Clarita,  CA. 

The  applicant  requests  a  permit  to 
import  one,  female  captive-bom 
pileated  gibbon  [Hylobates  pileatus)  for 


the  purpose  of  captive  propagation  and 
scientific  (behavioral)  research. 

PRT-001454 

Applicant:  Kenneth  L.  Barr,  Kelseyvilie.  CA. 

The  applicant  requests  a  permit  to 
import  the  personal  sport-hunted  trophy 
of  one  male  Karaganda  argali  [Ch'is 
ammon  colium)  from  Kazakhstan  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species. 
PRT— 001435 

Applicant:  Edwin  W.  Obrecht.  Ov\ings  Mill. 
MD. 

The  applicant  requests  a  permit  to 
import  the  personal  sport-hunted  trophy 
of  one  male  Karaganda  argali  (Ov'js 
ammon  colium]  from  Kazakhstan  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species. 
PRT-^)01904 

Applicant:  U.S.  Fish  and  Wildlife  Ser\'ice. 
Mexican  Wolf  Reintroduction  Project. 
Region  2.  Albuquerque,  NM. 

The  applicant  requests  a  permit  to 
import,  export  and  reexport  live 
Mexican  or  lobo  wolves  [Canis  lupus 
baileyi)  for  breeding  and  reintroduction 
and  to  import  biological  samples  for 
genetic  studies  for  the  enhancement  of 
the  propagation  or  survival  of  the 
species.  This  notification  covers 
activities  by  this  apphcant  over  a  period 
of  five  years. 

PRT— 001761 

Applicant:  David  Terk.  Sycamore  Creek 
Ranch,  Del  Rio,  TX. 

The  applicant  requests  a  permit  to 
authorize  interstate  and  foreign 
commerce,  export  and  cull  of  excess 
male  barasingha  [Cervus  duvauceli) 
from  his  captive  herd  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
This  notice  shall  cover  a  period  of  three 
years.  Permittee  must  apply  for  renewal 
aimually. 
PRT-001778 

Applicant:  U.S.  Fish  and  Wildlife  Service, 
International  Sea  Turtle  Coordinator, 
Atlanta,  GA. 

The  applicant  requests  a  permit  to 
authorize  the  import  of  up  to  200 
biological  samples  per  year  from  all 
endangered  and/or  threatened  species  of 
sea  turtle  for  the  purpose  of  scientific 
research  for  the  enhancement  of 
survival  of  the  species.  This  notification 
covers  activities  by  this  applicant  over 
a  period  of  five  years. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 
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The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 
PRT-001631 
Applicant:  Kurt  Von  Besser,  Orangeburg,  SC. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  polar  bear  {Ursus 
maritimus]  trophy  taken  from  the 
Viscount  Melville  polar  bear 
population,  Northwest  Territories, 
Canada  prior  to  April  30,  1994  for 
personal  use. 
PRT-001978 
Applicant:  ]oseph  E.  Crawley,  Ballwin,  MO. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  polar  bear  (Ursus 
maritimus)  trophy  taken  from  the 
Lancaster  Sound  polar  bear  population. 
Northwest  Territories,  Canada  prior  to 
April  30,  1994  for  personal  use. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Rm  700,  Arlington, 
Virginia  22203,  phone  (703)  358-2104 
or  Fax  (703)  35&-2281. 

Dated:  August  21,  1998. 
M aryEllen  Amtower, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 

[FR  Doc.  98-22935  Filed  8-25-98;  8:45  ami 

BILUNQ  CODE  4310-65-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Sport  Fishing  and  Boating  Partnership 
Council 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  As  provided  in  Section 
10(a)(2)  of  the  Federal  Advisory 
Corrunittee  Act,  the  Service  announces  a 
meeting  designed  to  foster  partnerships 
to  enhance  recreational  fishing  and 
boating  in  the  United  States.  This 
meeting,  sponsored  by  the  Sport  Fishing 
and  Boating  Partnership  Council 
(Council),  is  open  to  the  public  and 
interested  persons  may  make  oral 
statements  to  the  Council  or  may  file 
written  statements  for  consideration. 
DATES:  September  15,  1998,  8:30  a.m.  to 
12:30  p.m. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Savannah,  Two  West 
Bay  Street,  Savannah,  Georgia  31401, 
Telephone  (912)  238-1234,  FAX  (912) 
944-3678. 

Summary  minutes  of  the  conference 
will  be  maintained  by  the  Coordinator 
for  the  Council  at  1033  North  Fairfax 
Street,  Suite  200,  Ariington,  VA  22314, 
and  will  be  available  for  pubUc 
inspection  during  regular  business 
hours  within  30  days  following  the 
meeting.  Personal  copies  may  be 
purchased  for  the  cost  of  duplication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Alcorn,  Council  Coordinator,  at 
703/836-1392. 

SUPPLEMENTARY  INFORMATION:  The  Sport 
Fishing  and  Boating  Partnership 
Council  (Council)  will  convene  to 
discuss:  (1)  The  ongoing  effort  to 
monitor  and  evaluate  Federal  agency 
activities  pursuant  to  Executive  Order 
12962  for  Recreational  Fisheries  and  (2) 
the  status  of  the  strategic  plan  for  the 
National  Outreach  and  Commimications 
Program.  Under  Executive  Order  12962, 
the  Council  is  required  to  monitor  and 
annually  report  its  findings  on  various 
Federal  agencies'  actions  and  policies 
for  protecting,  restoring,  and  enhancing 
recreational  fishery  resources.  The 
Council  will  hear  a  report  from  its 
Technical  Working  Group  on  the  annual 
assessment  of  agency  accomplishments 
under  Executive  Order  12962.  The 
Council  is  also  charged  by  the  U.S.  Fish 
and  Wildlife  Service  to  recommend  a 
strategic  plan  for  the  National  Outreach 
and  Communications  Program,  pursuant 
to  the  Sportfishing  and  Boating  Safety 
Act  of  1998.  This  meeting  will  be  to 
discuss  the  final  draft  of  the  strategic 
plan  and  to  approve  a  final 
recommendation  to  be  forwarded  to  the 
Secretary  of  the  Interior.  Public 
comment  will  be  sought  at  the 
conclusion  of  the  agenda. 

Dated:  August  19, 1998. 
Cathleen  Short, 

Acting  Director. 

[FR  Doc.  98-22837  Filed  8-25-98;  8:45  am] 

BILUNQ  CODE  4310-46-41 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-0&-1 320-01;  WYWI 36458] 

Notice  of  Competitive  Coal  Lease  Sale; 
Thundercloud  Tract;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
certain  coal  resources  in  the 
Thundercloud  Tract,  described  below, 
in  Campbell  County,  Wyoming,  will  be 
offered  for  competitive  lease  by  sealed 
bid  in  accordance  with  the  provisions  of 
the  Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  181  et  seq.). 

DATES:  The  lease  sale  will  be  held  at  10 
a.m.,  on  Thursday,  October  1, 1998. 
Sealed  bids  must  be  submitted  on  or 
before  4  p.m.,  on  Wednesday, 
September  30,  1998. 

ADDRESSES:  The  lease  sale  will  be  held 
in  the  First  Floor  Conference  Room 
(Room  107)  of  the  Wyoming  State 
Office,  5353  Yellowstone  Road.  P.O. 
Box  1828,  Cheyenne,  Wyoming  82003. 
Sealed  bids  must  be  submitted  to  the 
Cashier,  Wyoming  State  Office,  at  the 
address  given  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mavis  Love,  Land  Law  Examiner.  Or 
Melvin  Schlagel,  Coal  Coordinator,  at 
307-775-6258  and  307-775-6257. 
respectively. 

SUPPLEMENTARY  INFORMATION:  This  coal 
lease  sale  is  being  held  in  response  to 
a  lease  by  application  (LBA)  filed  by 
Kerr-McGee  Coal  Corporation  (Kerr- 
McGee  Coal  Corporation  has  changed  its 
name  to  Jacobs  Ranch  Coal  Company 
and  is  now  a  subsidiary  of  Kennecott 
Energy  and  Coal  Company).  The  coal 
resources  to  be  offered  consist  of  all 
reserves  recoverable  by  surface  mining 
methods  in  the  following-described 
lands  located  in  southeastern  Campbell 
County  approximately  40  miles  south- 
southeast  of  Gillette,  Wyoming,  and 
about  7  miles  east  of  State  Highway  59 
along  state  Piighway  450,  the  access 
road  to  the  Black  Thunder  and  Jacobs 
Ranch  mines: 

T.  43  N.,  R.  70  W.,  6th  P.M.,  Wyoming 

Sec.  4:  Lots  8,  9, 15  thru  18; 

Sec.  5:  Lots  5  thru  20; 

Sec.  6:  Lots  8  thru  23; 

Sec.  7:  Lots  5  thru  7,  8  {N2),  9  thru  12, 13 
(N2  &  SE),  19  (NE); 

Sec.  8:  Lots  1  thru  16; 

Sec.  9:  Lots  3  thru  6, 11  thru  14; 
T.  43  N.,  R.  71  W.,  6th  P.M.,  Wyoming 

Sec.  1:  Lots  5  thru  15,  16  (N2),  17  thru  19, 
SENE; 

Sec.  12,  Lots  1,  2  (NE). 

Containing  3545.503  acres,  more  or  less. 

The  tract  is  adjacent  to  the  Black 
Thunder  and  Jacobs  Ranch  mines.  It 
contains  surface  minable  coal  reserves 
in  two  seams  currently  being  recovered 
in  the  adjacent,  existing  mines.  The 
Wyodak  seam  averages  about  72  feet 
thick  and  is  the  primary  recoverable 
coal  seam  on  the  tract.  A  rider  seam 
separates  from  the  top  of  the  Wyodak  in 
portions  of  the  tract  averaging  about  10 
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feet  thick.  There  are  no  coal  outcrops  on 
the  tract. 

The  overburden  above  the  main  seam 
ranges  from  about  100-300  feet  thick  on 
the  LBA.  The  total  in-place  stripping 
ratio  (BCY/Ton)  of  the  coal  is  2.57:1. 

The  tract  contains  an  estimated  412 
million  tons  of  minable  coal.  This 
estimate  of  minable  reserves  includes 
the  rider  seam  mentioned  above  but 
does  not  include  any  tonnage  from 
localized  seams  or  splits  containing  less 
than  5  feet  of  coal.  In  addition,  the 
southern  boundary  of  the  tract  follows 
the  raifroad  spur  and  State  highway 
serving  the  adjacent  mines.  Coal 
recovery  in  this  area  depends  on  the 
economic  feasibility  of  relocating  the 
spur  and  roadway. 

The  Thimdercloud  Tract  coal  is 
ranked  a  subbituminous  C.  The  overall 
average  quality  on  an  as-received  basis 
is  8810  BTU/lb,  27.93%  moisture, 
4.48%  ash.  0.34%  sulfur,  and  1.45% 
sodium  in  ash.  These  quaUty  averages 
place  the  coal  reserves  near  the  high  end 
of  the  range  of  coal  quality  currently 
being  mined  in  the  southern  Powder 
River  Basin  south  of  Wright,  Wyoming. 

There  are  several  oil  and  gas  wells 
from  the  Hilight  Field  on  the  tract.  The 
estimate  of  the  bonus  value  of  the  coal 
lease  urill  include  consideration  of  the 
future  oil  and  gas  production  from  these 
wells.  An  economic  analysis  of  this 
future  income  stream  will  determine 
whether  a  well  is  bought  out  and 
plugged  prior  to  mining  or  re- 
estabUshed  after  mining  is  completed. 
Other  costs  considered  will  include 
moving  or  removing  roads,  pipelines, 
and  surface  faciUties. 

The  tract  will  be  leased  to  the 
quahfied  bidder  of  the  highest  cash 
amoimt  provided  that  the  high  bid 
equals  the  fair  market  value  of  the  tract. 
The  minimum  bid  for  the  tract  is  $100 
per  acre  or  fraction  thereof.  No  bid  that 
is  less  than  $100  per  acre,  or  fraction 
thereof,  will  be  considered.  The  bids 
should  be  sent  by  certified  mail,  retxim 
receipt  requested,  or  be  hand  delivered. 
The  Cashier  will  issue  a  receipt  for  each 
hand-dehvered  bid.  Bids  received  after 
4  p.m.,  on  Wednesday.  September  30. 
1998.  will  not  be  considered.  The 
minimimi  bid  is  not  intended  to 
represent  fair  market  value.  The  fair 
market  value  of  the  tract  vnll  be 
determined  by  the  Authorized  Officer 
after  the  sale. 

If  identical  high  bids  are  received,  the 
tying  high  bidders  wrill  be  requested  to 
submit  follow-up  sealed  bids  imtil  a 
high  bid  is  received.  All  tie-breaking 
sealed  bids  must  be  submitted  writhin  15 
minutes  foUovnng  the  Sale  Official's 


announcement  at  the  sale  that  identical 
high  bids  have  been  received. 

The  lease  issued  as  a  result  of  this 
offering  will  provide  for  payment  of  an 
annual  rental  of  $3.00  per  acre,  or 
fraction  thereof,  and  a  royalty  payment 
to  the  United  States  of  12.5  percent  of 
the  value  of  coal  produced  by  strip  or 
augur  mining  methods  and  8  percent  of 
the  value  of  the  coal  produced  by 
underground  mining  methods.  The 
value  of  the  coal  will  be  determined  in 
accordance  with  30  CFR  206.250. 

Bidding  instructions  for  the  tract 
offered  and  the  terms  and  conditions  of 
the  proposed  coal  lease  are  available 
from  the  Wyoming  State  Office  at  the 
addresses  above.  Case  file  documents, 
WYWl 36458.  are  available  for 
inspection  at  the  Wyoming  State  Office. 

Dated:  August  7,  1998. 
Robert  A.  Bennett, 

Deputy  State  Director,  Minerals  and  Lands 

Authorizations. 

[PR  Doc.  9»-21993  Filed  8-25-98;  8:45  am) 

BILUNG  CODE  4310-22-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Museum  of 
Anthropology,  University  of  Missouri- 
Columbia,  Columt}ia,  MO 

AGENCY:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  in  accordance 
writh  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Museum  of 
Anthropology,  University  of  Missouri- 
Columbia.  Columbia.  MO. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Musevun  of 
Anthropology  professional  staff  in 
consultation  with  representatives  of  the 
Iowa  Tribe  of  Oklahoma,  the  Otoe- 
Missouria  Tribe  of  Indians,  the  Sac  and 
Fox  Nation  of  Oklahoma,  the  Sac  and 
Fox  Tribe  of  Missouri,  and  the  Sac  and 
Fox  Nation  of  the  Mississippi  in  Iowa. 

In  1964.  human  remains  representing 
two  individuals  were  recovered  along 
the  Chariton  River,  Adair  County,  MO 
following  their  disturbance  during 
farming  activity  by  Richard  Marshall 
and  Marvin  Kay,  staff  members  of  the 
American  Archaeology  Division, 
Department  of  Anthropology.  University 


of  Missouri -Columbia.  No  known 
individuals  were  identified.  The  23 
associated  funerary  objects  include 
prismatic  gun  flints,  trade  silver 
earrings,  brooches  and  bracelets, 
textiles,  a  hand-blown  green  glass  bottle, 
white  porcelain  beads,  brown  glass  seed 
beads,  pewter  buttons,  and  brass 
buttons. 

Based  on  manner  of  interment  and 
associated  funerary  objects,  these 
individuals  have  been  determined  to  be 
Native  American.  The  associated 
funerary  objects  date  these  burials  to  the 
late  eighteenth  and  early  nineteenth 
centuries  (1785-1809  A.D.).  The  age. 
location,  and  manner  of  interment  are 
all  consistent  with  Sac  and  Fox 
(Mesquaki)  cultures  present  in  this  area 
at  the  close  of  the  eighteenth  centurj'. 

Based  on  the  above  mentioned 
information,  officials  of  the  Museum  of 
Anthropology  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1).  the 
human  remains  listed  above  represent 
the  physical  remains  of  two  individuals 
of  Native  American  ancestry.  Officials  of 
the  Museum  of  Anthropology  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2),  the  23  objects  fisted  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  Museum  of 
Anthropology  have  determined  that, 
pursuant  to  43  CFR  10.2  (e).  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Sac  and  Fox  Nation  of  Oklahoma,  the 
Sac  and  Fox  Tribe  of  Missouri,  and  the 
Sac  and  Fox  Nation  of  the  Mississippi 
in  Iowa. 

This  notice  has  been  sent  to  officials 
of  the  Iowa  Tribe  of  Oklahoma,  the 
Otoe-Missouria  Tribe  of  Indians,  the  Sac 
and  Fox  Nation  of  Oklahoma,  the  Sac 
and  Fox  Tribe  of  Missouri,  and  the  Sac 
and  Fox  Nation  of  the  Mississippi  in 
Iowa.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  and  associated  funerary  objects 
should  contact  Dr.  Michael  J.  O'Brien, 
Director.  Museum  of  Anthropology.  317 
Lowry  Hall,  University  of  Missouri. 
Coliunbia,  MO  65211;  telephone:  (573) 
882-4421.  before  September  25,  1998. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the  Sac 
and  Fox  Nation  of  Oklahoma,  the  Sac 
and  Fox  Tribe  of  Missouri,  and  the  Sac 
and  Fox  Nation  of  the  Mississippi  in 
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Iowa  may  begin  after  that  date  if  no 

additional  claimants  come  forward. 

Dated:  August  21, 1998. 

Veletta  Canouts, 

Acting  Departmental  Consulting 

Arcbeologist, 

Deputy  Manager,  Archeology  and 
Ethnography  Program. 
[FR  Doc.  98-22888  Filed  8-25-98;  8:45  am) 
BILUNO  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from 
Wisconsin  in  the  Possession  of  the 
State  Historical  Society  of  Wisconsin, 
Madison,  Wi 

agency:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  State  Historical 
Society  of  Wisconsin,  Madison,  WI. 

A  detailed  assessment  of  the  human 
remains  was  made  by  State  Historical 
Society  of  Wisconsin  professional  staff 
in  consultation  with  representatives  of 
the  Iowa  Tribe  of  Oklahoma,  Iowa  Tribe 
of  Kansas,  Otoe/Missouria  Tribe  of 
Oklahoma,  Ho-Chunk  Nation  of 
Wisconsin,  and  Winnebago  Tribe  of 
Nebraska. 

During  1989-1991,  human  remains 
representing  a  minimum  of  139 
individuals  were  recovered  from  the 
Tremaine  site  (47-Lc-0095)  by  field 
crews  of  the  Museum  Archaeology 
Program,  State  Historical  Society  of 
Wisconsin  under  a  cooperative 
agreement  with  the  Wisconsin 
Department  of  Transportation  as  part  of 
the  USH  53  Expressway  Project.  No 
known  individuals  were  identified.  The 
139  associated  funerary  objects  include 
ceramics,  sherds,  projectile  point, 
scrapers,  and  flakes,  shell,  copper 
fragments,  galena  fragments,  stone  pipe 
bowls,  catlinite  fragments,  bison  scapula 
hoes,  river  cobbles,  mammal  bone,  and 
wood  fragments. 

Based  on  radiocarbon  data  and 
ceramic  typology,  the  Tremaine  site  has 
been  identified  as  an  Oneota  occupation 
dating  between  1300-1600  A.D.  The 
Oneota  tradition  in  western  Wisconsin 
has  generally  been  documented  by 
native  oral  traditions,  European 
explorers'  accounts,  historians,  and 


anthorpologists  as  ancesteral  to  the 
present-day  Iowa  Tribe,  the  Ho-Chunk 
Nation  of  Wisconsin,  and  the 
Winnebago  Tribe  of  Nebraska. 

In  1989.  humam  remains  representing 
a  minimum  of  one  individual  were 
recovered  from  the  Filler  site  (47-Lc- 
0149)  by  field  crews  of  the  Museum 
Archaeology  Program,  State  Historical 
Society  of  Wisconsin  under  a 
cooperative  agreement  with  the 
Wisconsin  Department  of 
Transportation  as  part  of  the  USH  53 
Expressway  Project.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  were 
present. 

Based  on  radiocarbon  dates  and 
ceramic  typology,  the  Filler  site  has 
been  identified  as  an  Oneota  Valley 
View  Phase  occupation  dating  between 
1500-1650  A.D.  The  Oneota  tradition  in 
western  Wisconsin  has  generally  been 
documented  by  native  oral  traditions. 
European  explorers'  accounts, 
historians,  and  anthorpologists  as 
ancesteral  to  the  present-day  Iowa  Tribe, 
the  Ho-Chunk  Nation  of  Wisconsin,  and 
the  Winnebago  Tribe  of  Nebraska. 

In  1986  and  1989.  human  remains 
representing  a  minimum  of  one 
indivdiual  were  recovered  from  the  OT 
site  (47-LC-0262)  by  field  crews  of  the 
Museum  Archaeology  Program,  State 
Historical  Society  of  Wisconsin  under  a 
cooperative  agreement  with  the 
Wisconsin  Department  of 
Transportation  as  part  of  the  USH  53 
Expressway  Project.  No  known 
individuals  were  identified.  The  26 
associated  funerary  objects  include 
ceramics,  ceramic  sherds,  lithics 
(including  projectile  points,  scrapers,  & 
flakes),  shell,  shell  beads,  a  copper  disc, 
copper  beads,  stone  pipe  bowls,  and 
wood  fragments. 

Based  on  radiocarbon  dates  and 
ceramic  typology,  the  OT  site  has  been 
identified  as  an  Oneota  Valley  View 
phase  occupation  dating  between  1450- 
1650  A.D.  The  Oneota  tradition  in 
western  Wisconsin  has  generally  been 
documented  by  native  oral  traditions, 
European  explorers'  accounts, 
historians,  and  anthorpologists  as 
ancesteral  to  the  present-day  Iowa  Tribe, 
the  Ho-Chunk  Nation  of  Wisconsin,  and 
the  Winnebago  Tribe  of  Nebraska. 

Based  on  the  above  mentioned 
information,  officials  of  the  State 
Historical  Society  of  Wisconsin  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
a  minimum  of  141  individuals  of  Native 
American  ancestry.  Officials  of  the  State 
Historical  Society  of  Wisconsin  have 
also  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2).  the  165  objects  listed 


above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the  State 
Historical  Society  of  Wisconsin  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Iowa  Tribe  of  Okalhoma. 

"This  notice  has  been  sent  to  officials 
of  the  Iowa  Tribe  of  Oklahoma,  Iowa 
Tribe  of  Kansas,  Otoe/Missouria  Tribe  of 
Oklahoma.  Ho-Chunk  Nation  of 
Wisconsin,  and  Winnebago  Tribe  of 
Nebraska.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  and  associated  funenuy  objects 
should  contact  David  Wooley,  Curator 
of  Anthropology,  State  Historical 
Society  of  Wisconsin,  816  State  Street, 
Madison.  WI  53706-1488;  telephone: 
(608)  264-6574.  before  September  25. 
1998.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  Iowa  Tribe  of  Oklahoma  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 
Dated:  August  18, 1998. 
Daniel  Haas, 

Acting  Departmental  Consulting 
Archeologist. 

Archeology  and  Ethnography  Program. 
[FR  Doc.  98-22887  Filed  8-25-98:  8:45  am] 
BILUNQ  COOE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Proposed  Exchange  of  Lands  Within 
North  Cascades  National  Park  Service 
Complex,  Chelan  County,  Washington 

ACTION:  Notice  of  realty  action  on 
proposed  land  exchange. 

SUMMARY:  The  National  Park  Service 
(NFS)  is  considering  a  land  exchange 
pursuant  to  the  Act  of  July  15.  1968  (16 
U.S.C.  460l-22(b))  and  the  Act  of 
October  2. 1968  (16  U.S.C.  90)  as 
amended,  which  established  North 
Cascades  National  Park  (NP)  and  Lake 
Chelan  National  Recreation  Area  (NRA). 
Acquired  Federal  lands  situated  within 
the  boundary  of  Lake  Chelan  NRA 
would  be  conveyed  to  Mr.  Clifford 
Courtney,  a  private  party.  In  exchange, 
the  United  States  (U.S.)  would  acquire 
lands  owned  by  Mr.  Courtney  within 
the  boundaries  of  North  Cascades  NP. 
This  exchange  is  being  considered  to 
consolidate  future  private  development 
to  a  suitable  location  but  subject  to  land 
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use  conditions  in  deed  covenants  and 
restrictions  to  assure  compatibility  with 
the  scenic  and  natural  resource  values 
of  the  NRA.  The  lands  to  be  acquired  by 
the  U.S.  in  this  exchange  will  be 
afforded  MPS  natiuul  and  cultural 
resource  protection  within  the  Stephen 
Mather  Wilderness.  Resource, 
interpretive,  scenic  and  administrative 
benefits  will  be  realized  by  the  North 
Cascades  National  Park  Service 
Complex,  which  includes  North 
Cascades  NP  and  Lake  Chelan  NRA,  as 
a  result  of  the  exchange. 

SUPPLEMENTARY  INFORMATION:  The  1995 
Lake  Chelan  NRA  General  Management 
Plan  (CMP)  and  accompanying 
Environmental  Impact  Statement  (EIS) 
identified  the  selected  Federal  lands  as 
being  suitable  for  exchange  purposes. 
The  proposed  action  is  in  compliance 
with  the  CMP  and  EIS,  along  vdth  the 
Record  of  Decision,  and  the  subsequent 
Land  Protection  Plan  for  the  area. 
Subsequently,  NPS  prepared  em 
Environmental  Assessment  to  evaluate 
potential  environmental  consequences 
specifically  associated  with  this 
proposed  exchange,  resulting  in  a 
Finding  of  No  Significant  Impact. 

The  surface  interests,  including  sand, 
rock  and  gravel,  of  the  following 
described  Federal  lands  are  being 
considered  for  exchange  by  the  United 
States: 

All  that  certain  f>arcel  of  land  situated  in 
Section  7,  Township  33  North,  Range  17  East, 
Willamette  Meridian,  Chelan  County, 
Washington,  being  further  located  within  the 
boundary  of  that  certain  Homestead  Entry 
Survey  Number  150,  tract  "B,"  said  parcel 
being  more  particularly  described  as  follows: 

Commencing  at  the  Southwest  comer  of 
said  Homestead  Entry  Survey  No.  150,  tract 
"B,"  said  point  being  identified  also  as  H.E.S. 
comer  no.  16;  thence 

South  89°15'00"  East,  a  distance  of  1154.34 
feet  to  a  point,  said  ptoint  being  identiHed  as 
H.E.S.  comer  no.  17;  thence 

South  50"'00'00"  East,  a  distance  of  623.04 
feet  to  a  point  on  the  North  Right-of-Way  line 
of  the  Stehekin  Valley  Road,  said  point  being 
identified  as  H.E.S.  corner  no.  18;  thence 

South  aO'lS'OO"  East,  a  distance  of  267.34 
feet  to  a  point,  said  point  being  the  POINT 
OF  BEGINNING  of  the  parcel  herein 
described;  thence 

North  24°30'25"  East,  a  distance  of  1095.94 
feet  to  a  point  on  the  North  line  of 
Homestead  Entry  Survey  no.  150,  Tract  "B;" 
thence 

South  00''29'55"  West,  a  distance  of 
1073.76  feet  to  a  point  on  the  North  Right- 
of-Way  line  of  the  Stehekin  Valley  Road; 
thence 

North  80°15'00"  West,  a  distance  of  451.78 
feet  along  the  North  Right-of-Way  line  of  the 
Stehekin  Valley  Road  to  the  Point  of 
Beginning  and  there  ending. 

Containing  5.50  acres,  more  or  less. 


In  Exchange,  the  U.S.  would  acquire 
all  surface  and  mineral  interests  in  the 
following  described  private  lands: 

Golden  Gate  Lode  Mining  Claim, 
designated  by  the  Surveyor  General  as  Lot 
408,  located  in  Section  31  and  32.  Township 
35  North,  Range  14  East,  Willamette 
Meridian,  Chelan  County,  Washington,  more 
particularly  described  as  follows: 

Beginning,at  Comer  No.  1  a  granite  stone 
30x20x10  inches,  marked  +1^08,  bears 
North  40"'10'16"  West,  1462.4  feet  distant; 
thence  first  course  South  41°52'  West,  1500 
feet  to  Comer  No.  2,  a  granite  stone  24  x  12 
x  12  inches,  marked  +2-408,  with  mound  of 
stone;  thence  second  course.  South  47°49' 
East.  600  feet  to  Comer  No.  3.  a  granite  stone 
38  x  18  x  16  inches,  marked  +3-408.  with 
mound  of  stone;  thence  third  course.  North 
41°52'  East,  1500  feet  to  Comer  No.  4,  a 
granite  stone  26  x  12  x  10  inches,  marked  +4- 
408,  with  mound  of  stone;  thence  fourth 
course.  North  47''49'  West,  600  feet  to  Comer 
No.  1,  the  Place  of  Beginning. 

Containing  20.66  acres,  more  or  less. 

The  above  Federal  lands  were 
identified  in  the  CMP  and  EIS  and  were 
determined  to  be  suitable  for  ranching/ 
agricultiu^l,  residential  tmd  seasonal 
guest  services  in  conjiuiction  with  the 
adjacent  private  land  ownership  and 
operations.  In  addition  to  the  U.S. 
reserving  the  mineral  estate,  certain 
land  use  covenants,  conditions  and 
restrictions  will  be  imposed  in  the  deed 
for  assuring  that  future  uses  of  the 
Federal  lands  being  considered  for 
disposal  will  be  compatible  with  the 
legislated  purposes  of  the  NRA.  There 
fire  no  leases  or  permits  to  third  parties 
affecting  the  Federal  lands.  These  lands 
have  been  surveyed  for  cultural 
resources  and  threatened/endangered 
species  and  found  suitable  for  disposal. 

Approved  independent  fair  market 
value  appraisals  have  been  performed  to 
determine  the  fair  market  value  of  both 
properties  to  be  exchanged.  The  value 
difference  shall  be  equalized  by  cash 
payment  as  a  part  of  the  escrow  and 
closing  procediu^es  for  the  exchange 
transaction. 

FOR  FURTHER  INFORMATION  AND 
COMMENTS:  More  detailed  information 
on  this  proposed  action  may  be  obtained 
from  the  Superintendent,  North 
Cascades  National  Park  Service 
Complex,  2105  Highway  20,  Sedro 
Woolley,  Washington  98284.  Pubhc 
comments  will  be  accepted  for  a  period 
of  45  calendar  days  from  the  publication 
date  of  this  notice.  Comments  should  be 
sent  to  the  above  address. 

This  realty  action  to  proceed  with  the 
exchange  will  become  the  final 
determination  of  the  Department  of  the 
Interior,  in  the  absence  of  any 
subsequent  action  to  modify  or  vacate 
the  proposed  exchange. 


Dated:  May  21.  1998. 
William  C.  Walters, 

Deputy  Regional  Director,  Pacific  West 

Region. 

IFR  Doc.  98-22850  Filed  8-25-98;  8:45  am) 

BILUNG  CODE  4310-7D-P 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
a  meeting  of  the  newly  appointed 
Advisory  Committee  on  Voluntary 
Foreign  Aid  (ACVFA). 

Date:  September  17, 1998  (9  a.m.  to  5 
p.m.). 

Location:  Hotel  Washington,  Washington 
Room,  15th  &  Pennsylvania  Avenue,  NW., 
Washington,  DC. 

This  meeting  will  focus  on  USAID- 
PVO  partnership  issues  related  to 
USAfiD's  implementation  of  managing 
for  results  under  the  Government 
Performance  and  Results  Act  (GPRA). 
The  ACVFA  will  also  discuss  USAID's 
programming  in  non-presence  countries 
and  issues  related  to  country 
graduation. 

The  meeting  is  free  and  open  to  the 
public.  However,  Notification  by 
September  15,  1998  through  the 
Advisory  Committee  Headquarters  is 
Required.  Persons  wishing  to  attend  the 
meeting  must  fax  their  name, 
organization  and  phone  number  to  Lisa 
J.  Douglas-Harrison  on  (703)  741-0567. 

Dated:  August  14.  1998. 
Noreen  O'Meara, 

Advisory  Committe*-  on  Voluntary  Foreign 

Aid  (ACVFA). 

IFR  Doc.  98-22836  Filed  8-25-98:  8:45  am] 

BILLMQ  COOE  ei1«-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  TradeCommission. 
TIME  AND  date:  September  1,  1998  at 
11:00  a.m. 

PLACE:  Room  101,  500  E  Street  S.W., 
Washington,  DC  20436. 
STATUS:  Open  to  the  pubUc. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting;  None. 

2.  Minutes. 

3.  Ratification  List. 

4.  hiv.  Nos.  701-TA-373  and  731- 
TA-769-775  (Final)  (Stainless  Steel 
Wire  Rod  from  Germany,  Italy,  Japan, 
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Korea,  Spain.  Sweden,  and  Taiwan) — 
briefing  and  vote. 
5.  Outstanding  action  jackets: 
1.  Document  No.  EC-98-011: 
Response  to  letter  concerning  Inv.  No. 
332-325  (The  Economic  Effects  of 
Significant  U.S.  Import 
Restraints)! Action  Request  98-14). 

This  meeting  was  originally 
scheduled  for  August  25,  1998.  The 
Commission  has  determined  to 
postpone  the  briefing  and  vote  on 
Stainless  Steel  Wire  Rod  until 
September  1,  1998.  and  hereby 
announces  that  earlier  announcement  of 
same  was  not  possible.  In  accordance 
with  Commission  policy,  subject  matter 
listed  above,  not  disposed  of  at  the 
scheduled  meeting,  may  be  carried  over 
to  the  agenda  of  the  following  meeting. 

Issued:  August  21, 1998. 
By  order  of  the  Commission: 
Donna  R.  Koehnke, 

Secretary. 

iFR  Doc.  98-22976  Filed  8-24-98;  11:25  am) 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services  (COPS);  Agency  Information 
Collection  Activities:  Extension  of  a 
Currently  Approved  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  assessment  of  Indian 
country  law  enforcement. 

The  Department  of  Justice.  Office  of 
Community  Oriented  Policing  Services 
(COPS)  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Roduction  Act  of 
1995.  The  Office  of  Management  and 
Budget  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  April  2.  1998.  allowing  for 
a  60-day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  September  25.  1998. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer.  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 


395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Deputy 
Clearance  Officer,  Suite  850,  1001  G 
Street,  NW,  Washington,  DC  20530. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
Extension  of  previously  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Assessment  of  Indian  Country  Law 
Enforcement  Agencies. 

(3)  The  agency  fonn  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
None.  Office  of  Community  Oriented 
Policing  Services,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Indian  Country  Law 
Enforcement  Agencies. 

Other:  None. 

The  information  collected  will  be 
used  by  the  U.S.  Department  of  Justice 
and  the  Department  of  Interior  (The 
Departments)  to  develop  a 
comprehensive  plan  to  improve  and 
expand  law  enforcement  services  in 
Indian  Country.  Before  a  plan  can  be 
developed,  some  basic  information 
describing  law  enforcement  activities  in 
Indian  Country  must  be  obtained.  The 
information  collected  wall  assist  with 
the  identification  of  the  immediate 
staffing,  equipment  and  training  needs 
of  all  law  enforcement  agencies  in 
Indian  Country  so  that  the  limited  funds 
available  may  be  targeted  to  those 


programs  with  the  greatest  need.  The 
information  will  also  assist  the 
Departments  describe  the  challenges 
faced  by  Indian  Country  law 
enforcement  agencies  in  general. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond /reply:  300  respondents  at  1 
hour  per  response.  The  information  will 
be  collected  once  from  each  respondent. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  300  annual  burden  hours. 

Other:  None. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged.  If  additional  information  is 
required  contact:  Ms.  Brenda  E.  Dyer. 
Deputy  Clearance  Officer.  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  NW, 
Washington,  DC  20530. 

Dated:  August  20,  1998. 

Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 

[PR  Doc.  98-22852  Filed  8-25-98;  8:45  am] 
BILUNQ  CODE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  Fax  request  form  from 
benefit  agency  to  INS  for  confirmation 
of  status  of  1-130  and  fax  request  form 
from  benefit  agency  to  EOIR  for 
confirmation  of  status. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  26,  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 
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(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  infonnation, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarityof  the  information  to  be  collected; 
and 

(4)  Niinimize  the  burden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Infonnation  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  Fax 
Request  Fonn  from  Benefit  Agency  to 
INS  for  Confirmation  of  Status  of  1-130 
and  Fax  Request  Form  from  Benefit 
Agency  to  EOIR  for  Confirmation  of 
Status. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Number. 
Adjudications  EHvision,  Immigration 
and  Natiu'alization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local  or  Tribal 
Governments.  The  data  collected  on 
these  fax  request  sheets  will  be  used  by 
the  INS  and  EOIR  to  determine 
eligibility  for  immigration  benefits.  The 
fax  request  sheets  permit  the  INS  and 
EOIR  to  share  information  with  state 
and  federal  benefit  granting  agencies, 
making  determinations  relating  to 
battered  aliens  for  whom  an  1-130 
petition  has  been  filed,  or  who  have 
made  a  prima  facie  case  for  status. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  12,000  responses  at  20  minutes 
(.333)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  3,996  annual  biu-den  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 


especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciuity  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  August  20,  1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

[PR  Doc.  98-22853  Filed  8-25-98;  8:45  am) 

BtLUNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  guidelines  on  producing 
master  exhibits  for  asylum  applications. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  26, 1998. 

Written  comments  tmd  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  infonnation, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Guidelines  on  Producing  Master 
Exhibits  for  Asyliun  Applications. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Number. 
Asylum  Division,  Immigration  and 
Naturahzation  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Not-for-profit 
institutions.  Master  Exhibits  are  a  means 
by  which  credible  information  on 
country  conditions  related  to  asylum 
applications  are  made  available  to 
Asylum  and  Immigration  Officers  for 
use  in  adjudicating  cases. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  20  responses  at  80  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,600  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  PoUcy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307.  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
pubUc  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G.  Street,  NW.,  Washington,  DC 
20530. 

Dated:  August  20.  1998. 
Robert  B.  Briggs, 

Department  Qearance  Officer,  United  States 
Department  of  Justice. 

|FR  Doc.  98-22854  Filed  8-25-98:  8:45  am) 
Ba.UNQ  CODE  44ie-tO-M 
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INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION,  UNITED 
STATES  AND  MEXICO 

United  States  Section  Notice  of  Intent 
To  Prepare  an  Environmental  Impact 
Statement  for  the  Lower  Rio  Grande 
Flood  Control  Project,  Hidalgo, 
Cameron,  and  Willacy  Counties,  TX 

agency:  United  States  Section, 
International  Boundary  and  Water 
Commission,  United  States  and  Mexico. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  This  notice  advises  the  public 
that  pursueint  to  section  102(2Kc)  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  the  United  States 
Section,  International  Boundary  and 
Water  Commission  (USIBWC)  proposes 
to  gather  information  necessary  for  the 
preparation  of  an  environmental  impact 
statement  (EIS)  which  will  address  the 
impacts  of  maintenance  activities  by  the 
USIBWC  of  the  existing  Lower  Rio 
Grande  Flood  Control  Project  (LRGFCP). 
The  project  is  located  in  Hidalgo, 
Cameron,  and  Willacy  counties,  Texas. 
A  public  scoping  meeting  regarding  this 
proposal  will  also  be  held.  This  notice 
is  being  provided  as  required  by  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  1501.7)  and  the 
USIBWC's  Operational  Procedures  for 
Implementing  Section  102  of  the 
National  Environmental  Policy  Act  of 
1969,  pubUshed  in  the  Federal  Register 
September  2,  1981  (46  FR  44083^4094) 
to  obtain  suggestions  and  information 
from  other  agencies  and  the  public  on 
the  scope  of  issues  to  be  addressed  in 
the  EIS. 

DATES:  The  USIBWC  will  conduct  a 
public  scoping  meeting  at  the  Weslaco 
Public  Library  Auditorium,  525  South 
Kansas,  Weslaco.  Texas  on  September 
10.  1998,  from  6:00  p.m.  to  9:00  p.m. 
CDT.  Full  public  participation  by 
interested  federal,  state,  and  local 
agencies  as  well  as  other  interested 
organizations  and  the  general  public  is 
encouraged  during  the  scoping  process 
which  will  end  60  days  from  the  date  of 
this  notice.  Public  comments  on  the 
scope  of  the  EIS,  reasonable  alternatives 
that  should  be  considered,  anticipated 
environmental  problems,  and  actions 
that  might  be  taken  to  address  them  are 
requested. 

ADDRESSES:  Comments  will  be  accepted 
for  60-days  following  the  date  of  this 
notice  by  Mr.  Etouglas  Echlin, 
Environmental  Protection  Specialist, 
Environmental  Management  Division, 
USIBWC,  4171  North  Mesa  Street,  C- 
310,  El  Paso.  Texas  79902.  Telephone: 
915/832-4150.  extension  2,  Facsimile: 


915/832-4190.  E-mail: 
dougechlin@ibwc.state.gov. 
SUPPLEMENTARY  INFORMATION:  The 
USIBWC  proposes  to  gather  information 
necessary  for  the  preparation  of  an  EIS 
to  be  used  to  determine  specific  options 
to  the  maintenance  of  the  existing 
Lower  Rio  Grande  Flood  Control  Project 
(LRGFCP)  that  could  be  implemented  to 
minimize,  consistent  with  the  law  and 
international  agreements,  the  impact  of 
the  maintenance  of  the  flood  control 
project  on  ecological  and  environmental 
resources  in  the  "Lower  Rio  Grande 
Valley  of  South  Texas." 

The  EIS  will  discuss  separately, 
among  other  laws  and  regulations,  the 
requirements  of  international 
agreements  with  Mexico  regarding  the 
operations  and  maintenance  of  the 
project,  the  Endangered  Species  Act, 
and  the  United  States  Fish  and  Wildlife 
Service's  Land  Protection  Plan.  It  will 
also  present  an  analysis  of  the  impacts 
of  various  alternative  maintenance 
practices,  including  existing  ones,  as 
affected  by  changes  in  land  use 
practices  in  the  Lower  Rio  Grande 
Valley. 

The  Governments  of  the  United  States 
and  Mexico  pursuant  to  an  agreement 
reached  in  1932,  developed  through  the 
Commission  a  coordinated  plan  for  an 
international  project  for  protection  of 
the  Lower  Rio  Grande  Valley  in  both 
countries  against  flooding  of  the  river. 

The  United  States  portion  of  the 
project  is  operated  to  divert  and  convey 
excess  floodwaters  from  the  Rio  Grande 
to  the  Gulf  of  Mexico  through  the  river 
and  interior  floodways.  Two  diversion 
dams,  Anzalduas  and  Retamal,  are 
operated  jointly  by  the  United  States 
and  Mexico  for  flood  control,  with 
Anzalduas  Dam  also  operated  to  divert 
water  as  required  by  the  Treaty  of 
February  3,  1944,  "Utihzation  of  Waters 
of  the  Colorado  and  Tijuana  Rivers  and 
of  the  Rio  Grande"  (TS  994;  59  Stat. 
1219).  Flood  operations  of  the  project 
also  involve  very  close  coordination  of 
the  United  States  and  Mexican  sections 
of  the  Commission  in  the  operation  of 
two  upstream  reservoirs  (Amistad  and 
Falcon)  to  control  flood  waters  reaching 
the  project  area.  The  two  Sections  work 
closely  on  the  division  of  excess  flood 
waters  diverted  into  each  country. 
Normal  operations  of  the  project  include 
the  daily  operation  of  Anzalduas  Dam 
for  division  of  waters  between  the  two 
countries  and  inspection  of  the  entire 
project  to  ensure  flood  readiness. 
Operations  of  the  LRGFCP  fall  within 
the  realm  of  the  international 
agreements  governing  the  project  and 
are  therefore  not  a  subject  of  the  EIS. 
The  USIBWC  does  not  have  unilateral 


control  of  flood  operations  of  the 
LRGFCP  and  thus  cannot  make 
commitments  regarding  such 
operations,  which  are  international  and 
controlled  by  the  IBWC. 

Maintenance  activities  are  divided 
into  the  following  general  categories: 
levees,  interior  floodways,  river 
channel,  and  diversion  dams.  The 
United  States  portion  of  the  project 
includes  the  following  featiu-es  for 
protection  of  the  Lower  Rio  Grande 
Valley  of  Texas:  (a)  Rio  Grande 
Floodway  from  Penitas  to  the  Gulf  of 
Mexico;  (b)  Anzalduas  Diversion  Dam 
on  the  Rio  Grande  south  of  Mission;  (c) 
Retamal  Diversion  Dam  on  the  Rio 
Grande  south  of  Donna;  (d)  interior 
floodways,  including  Banker,  Main, 
North,  and  Arroyo  Colorado;  (e)  an  earth 
weir  in  the  North  Floodway;  (f)  270 
miles  of  river  and  interior  floodway 
levees;  (g)  64  miles  of  pilot  channels 
within  the  interior  floodways;  (h) 
approximately  600  drain  and  irrigation 
structures  crossing  the  levees;  and  (i)  16 
bridges  including  seven  multiple  box 
structiu^s  crossing  the  pilot  channel  in 
the  off-river  floodway  system. 

Activities  by  the  United  States  Fish 
and  Wildlife  Service  to  preserve  and 
protect  what  has  come  to  be  known  as 
"The  Wildlife  Corridor,"  and  joint 
IBWC  studies  of  hydraulic  capabilities 
of  the  flood  control  project  have 
necessitated  a  reevaluation  of  USIBWC 
maintenance  practices. 

The  EIS  will  consider  a  range  of 
alternatives  based  on  the  issues  and 
concerns  associated  with  the  project  and 
as  expressed  by  federal,  state  and  local 
agencies,  organizations,  and  individuals 
during  the  public  scoping  process. 
These  alternatives  include,  continuing 
the  maintenance  under  IBWC  Minutes 
No.  212  and  No.  238  (the  No  Action 
Alternative).  Other  alternatives  may 
consist  of  modifications  or  changes  in 
the  various  elements  of  current 
maintenance  practices  such  as:  (a) 
Modification  of  certain  maintenance 
practices  where  hydraulic  studies  have 
shown  project  facilities  are  adequate  to 
allow  for  establishment  of  wildlife 
corridor  vegetation  along  the  river  and 
in  the  interior  floodways;  fb)  raising  of 
levees  where  needed  to  protect  areas 
from  flooding  yet  allow  for 
establishment  of  wdldlife  corridor 
vegetation;  and  (c)  relocation  of  levees 
in  designated  areas  along  the  Rio 
Grande. 

The  EIS  wall  identify,  describe,  and 
evaluate  the  existing  environmental, 
cultural,  sociological  and  economical, 
and  recreational  resources;  explain  the 
flood  protection  project;  describe 
current  practice  toward  establishment  of 
wildlife  corridors  throughout  the  valley 
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to  connect  key  wildlife  areas  vdth  the 
river  and  other  wildlife  areas;  and 
evaluate  the  impacts  associated  vn\h  the 
alternatives  under  consideration. 
Significant  issues  which  have  been 
identified  to  be  addressed  in  the  EIS 
include  but  are  not  limited  to  affects  on: 
(a)  Fish  and  wildlife;  (b)  terrestrial 
habitat;  (c)  endangered  species;  (d] 
aquatic  habitats;  (e)  cultural  resources; 
and  (f)  water  quality. 

Coordination  has  been  ongoing  and 
will  continue  with  the  United  States 
Fish  and  Wildlife  Service  to  insure 
compliance  with  section  7  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  Cultural  resources 
reconnaissance  for  the  project  area  will 
be  coordinated  with  the  Texas  State 
Historic  Preservation  Officer. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  NEPA,  CEQ 
Regulations  (40  CFR  Parts  1500-1508), 
other  appropriate  federal  regulations, 
and  the  USIBWC  procedures  for 
compliance  with  those  regulations. 
Copies  of  the  EIS  will  be  transmitted  to 
federal  and  state  agencies  and  other 
interested  parties  for  comments  and  will 
be  filed  with  the  Environmental 
Protection  Agency  in  accordance  writh 
40  CFR  parts  1500-1508  and  USffiWC 
procedures. 

The  USreWC  anUcipates  the  Draft  EIS 
will  be  made  available  to  the  public  by 
November,  1999. 

Dated:  August  20, 1998. 
William  A.  WUcox,  Jr.. 

Legal  Advisor. 

[PR  Doc.  98-22863  Filed  8-25-98;  8:45  am) 

BtLLWa  COOE  4710-13-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-110)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 

SUMIMARY:  NASA  hereby  gives  notice 
that  Chancepts.  LTD.,  L.L.C.,  of 
Charlotte,  NC,  has  applied  for  a  partially 
exclusive  license  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  No.  5,423,400.  entitled. 
"Mechanical  Energy  Absorber."  which 
is  assigned  to  the  United  States  of 
America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 


grant  of  a  license  should  be  sent  to 

Johnson  Space  Center. 

DATE:  Responses  to  this  notice  must  be 

received  by  October  26,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Cate,  Patent  Attorney,  Johnson 

Space  Center,  Mail  Code  HA,  Houston, 

TX  77058-3696;  telephone  (281)  483- 

1001. 

Dated:  August  19, 1998. 
Edward  A.  Frankle, 
General  Counsel. 

[PR  Doc.  98-22828  Piled  8-25-98;  8:45  am] 
BILUNQ  COOE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-112)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Modem  School  Supplies.  Inc.  of 
Bloomfield,  Connecticut,  has  appfied  for 
an  exclusive  license  to  practice  die 
invention  disclosed  in  NASA  Case  No. 
ARC  15007-lLE.  entitled  "Mars  VE  The 
Virtual  Exploration  Mission  CD-ROM," 
for  which  a  U.S.  Provisional  Patent 
Application  was  filed  and  assigned  to 
the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  NASA  Ames  Research  Center. 
DATE:  Responses  to  this  notice  must  be 
received  by  October  26, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dal  Bon,  Patent  Counsel. 
NASA  Ames  Research  Center,  Mail  Stop 
202A-3,  Moffett  Field,  CA  94035-1000, 
telephone  (650)  604-5104. 

Dated:  August  19. 1998. 
Edward  A.  Frankle, 
General  Counsel. 

[PR  Doc.  98-22830  Filed  8-25-98;  8:45  am] 
BILUNO  COOE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-111)] 

Notice  Of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 


SUMMARY:  NASA  hereby  gives  notice  the 
SOFTKAT,  Incorporated,  of  Petaluma. 
California,  has  applied  for  an  exclusive 
license  to  practice  the  invention 
disclosed  in  NASA  Case  No.  ARC 
15007-lLE,  entitled  "Mars  VE  The 
Virtual  Exploration  Mission  CD-ROM," 
for  which  a  U.S.  Provisional  Patent 
Application  was  filed  and  assigned  to 
the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  NASA  Ames  Research  Center. 
DATE:  Responses  to  this  notice  must  be 
received  by  October  26,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:      _ 
Kathleen  Dal  Bon,  Patent  Counsel, 
NASA  Ames  Research  Center,  Mail  Stop 
202A-3,  Moffett  Field,  CA  94035-1000, 
telephone  (650)  604-5104. 

Dated:  August  19,  1998. 
Edward  A.  Frankle, 
General  Counsel. 

(PR  Doc.  98-22829  Filed  8-25-98;  8:45  am] 
BILUNQ  COOE  751(M)1-P 


NATIONAL  COUNCIL  ON  DISABILITY 

International  Watch;  Technology 
Watch;  Notice  of  Meeting 

TYPE:  Advisory  Committee  Conference 
Calls. 

AGENCY:  National  Council  on  Disability 
(NCD). 

SUMMARY:  This  notice  sets  forth  the 
schedule  of  forthcoming  conference 
calls  for  NCD's  advisory  committees — 
International  Watch  and  Technology 
Watch.  Notice  of  this  meeting  is 
required  under  Section  10(a)(l)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463). 

INTERNATIONAL  WATCH:  The  purpose  of 
NCD's  International  Watch  is  to  share 
information  on  international  disability 
issues  and  to  advise  NCD's  International 
Committee  on  developing  policy 
proposals  that  will  advocate  for  a 
foreign  poUcy  that  is  consistent  with  the 
values  and  goals  of  the  Americans  with 
Disabilities  Act. 

DATES:  September  16.  1998,  12:00  noon- 
1:00  p.m.  EDT. 

FOR  INTERNATIONAL  WATCH  INFORMATION, 
CONTACT:  Mark  S.  Quigley.  Public 
Affairs  Sp>ecialist;  National  Council  on 
Disability,  1331  F  Street,  NW.  Suite 
1050.  Washington.  D.C.  20004-1107; 
202-272-2008  (Voice).  202-272-2074 
(TTY),  202-272-2022  (Fax1. 
mquigleyncd.gov  (e-mail). 
TECHNOLOGY  WATCH:  NCD's  Technology 
Watch  (Tech  Watch)  is  community- 
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based,  cross-disability  consumer  task 
force  on  technology.  Tech  Watch 
provides  information  to  NCD  on  issues 
relating  to  emerging  legislation  on 
technology  and  helps  monitor 
compliance  with  civil  rights  legislation, 
such  as  Section  508  of  the 
RehabiUtation  Act  of  1973,  as  amended. 

DATES:  September  18,  1993,  1:15  p.m.- 
3:15  p.m. 

FOR  TECHNOLOGY  WATCH  INFORMATION, 
CONTACT:  Jamal  Mazrui,  Program 
Specialist,  National  Council  on 
Disability,  1331  F  Street  NW.  Suite 
1050.  Washington,  DC  20004-1107; 
202-272-2114  (Voice),  202-272-2074 
(TTY),  202-272-2022  (Fax), 
jmazruincd.gov  (e-mail). 

AGENCY  MISSION:  The  National  Council 
on  Disability  is  an  independent  federal 
agency  composed  of  15  members 
appointed  by  the  President  of  the 
United  States  and  confirmed  by  the  U.S. 
Senate.  Its  overall  pxupose  is  to  promote 
policies,  programs,  practices,  and 
procedures  that  guareintee  equal 
opportunity  for  all  people  with 
disabilities,  regardless  of  the  nature  of 
severity  of  the  disability;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 

These  committees  are  necessary  to 
provide  advice  and  recommendations  to 
NCD  on  international  disability  issues 
and  technology  accessibility  for  people 
with  disabilities. 

We  currently  have  balanced 
membership  representing  a  variety  of 
disabling  conditions  from  across  the 
United  States. 

OPEN  CONFERENCE  CALLS:  These  advisory 
committee  conference  calls  of  the 
National  Council  on  Disability  will  be 
open  to  the  public.  However,  due  to 
fiscal  constraints  and  staff  limitations,  a 
limited  number  of  additional  lines  will 
be  available,  hidividuals  can  also 
participate  in  the  conference  calls  at  the 
NCD  office.  Those  interested  in  joining 
these  conference  calls  should  contact 
the  appropriate  staff  member  listed 
above. 

Records  will  be  kept  of  all 
International  Watch  and  Tech  Watch 
conference  calls  and  will  be  available 
after  each  conference  call  for  public 
inspection  at  the  National  Council  on 
Disability. 

Signed  in  Washington,  DC,  on  August  21, 
1998. 

Ethel  D.  Briggs, 
Executive  Director. 
(FR  Doc.  9a-22928  Filed  8-25-98:  8:45  am) 

BILUNQ  CODE  e820-MA-M 


NATIONAL  GAMBLING  IMPACT  STUDY 
COMMISSION 

Meeting 

AGENCY:  National  Gambling  Impact 

Study  Commission. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  At  its  fifth  on-site  meeting  the 
National  Gambling  Impact  Study 
Commission,  established  under  Public 
Law  104-169,  dated  August  3,  1996, 
will  hear  presentations  from  invited 
panels  of  speakers,  receive  pubUc 
comment,  and  conduct  its  normal 
meeting  business. 

DATE:  Thursday,  September  10,  1998, 
8:00  a.m.  to  5:00  p.m. 
ADDRESS:  The  meeting  site  will  be: 
Mississippi  Coast  Coliseimi  & 
Convention  Center,  2350  Beach  Blvd., 
Biloxi,  MS  39531. 

DATE:  Friday.  September  11, 1998,  8:30 
a.m.  to  5:00  p.m. 

ADDRESS:  The  meeting  site  will  be: 
Radisson  Hotel  New  Orleans,  1500 
Canal  Street,  New  Orleans,  LA  70112. 
Written  comments  can  be  sent  to  the 
Commission  at  800  North  Capitol  Street, 
N.W.,  Suite  450,  Washington.  D.C. 
20002. 

STATUS:  The  meeting  will  be  open  to  the 
public  both  days.  However,  the 
Commission  will  enter  executive 
session  during  its  lunch  period  from 
12:15  p.m.  to  2:00  p.m.  on  Friday, 
September  11. 

CONTACT  PERSONS:  For  further 
information  contact  Craig  Stevens  at 
(202)  523-8217  or  write  to  800  North 
Capitol  St.,  N.W.,  Suite  450, 
Washington.  D.C.  20002. 
SUPPLEMENTARY  INFORMATION:  The 
.meeting  will  take  place  over  a  two-day 
period  in  two  separate  locations,  Biloxi, 
Mississippi  on  September  10,  and  New 
Orleans,  Louisiana  on  September  11. 
The  meeting  agenda  will  include 
presentations  from  State  and  Local 
Officials;  staff  briefings  on  Gambling 
Economics,  Regulations,  Treatment,  and 
Crime;  testimony  from  invited  panels  of 
speakers  on  Gambling  and  the  National 
Economy.  Gambling  and  Community 
Development.  State  Regulation. 
Pathological  Gambling,  and  Gambling 
and  Crime;  normal  meeting  business; 
executive  session;  and  an  open  forum 
period  for  public  comment  at  both 
venues.  An  open  forum  for  public 
participation  will  be  held  both  days  on 
issues  relevant  to  the  Commission's 
work.  On  September  10  in  Biloxi,  it  will 
be  held  from  4:15  p.m.  to  5:00  p.m.  On 
September  11  in  New  Orleans,  it  will  be 
held  from  4:15  p.m.  to  5:00  p.m.  Anyone 
wishing  to  make  an  oral  presentation  at 


either  location  must  contact  Mr.  Tim 
Bidwrill  by  telephone  only  at  (202)  523- 
8217  no  later  than  5:00  p.m.,  September 
4,  1998.  No  requests  will  be  accepted 
before  9:00  a.m.  (EST),  the  day  this 
notice  appears  in  the  Federal  Register. 
Callers  must  specify  which  day  they 
wish  to  speak.  Callers  will  then  be  asked 
to  provide  name,  organization  (if 
applicable),  address,  and  daytime 
telephone  number.  Call-backs  from  staff 
may  be  required.  No  requests  will  be 
accepted  via  mail,  facsimile,  e-mail,  or 
voice  mail.  A  waiting  list  will  be 
compiled  once  the  allotted  number  of 
slots  becomes  filled.  Oral  presentations 
will  be  limited  to  three  (3)  minutes  per 
speaker.  If  this  is  not  enough  time  to 
complete  comments,  please  restrict  to 
three  minutes  a  summary  of  your 
comments  and  bring  a  typed  copy  of  full 
comments  to  file  with  the  Commission. 
Persons  speaking  at  a  forum  are 
requested,  but  not  required,  to  supply 
twenty  (20)  copies  of  their  written 
statements  to  the  registration  desk  prior 
to  the  public  comment  period.  Members 
of  the  public,  on  the  waiting  list  or 
otherwise,  are  always  invited  to  send 
vmtten  comments  to  the  Commission  at 
any  time.  However,  if  individuals  wish 
to  have  their  written  comments  placed 
into  the  ofiicial  record  of  the  meeting, 
the  Commission  must  receive  them  by 
October  1, 1998.  Each  speaker  is  kindly 
asked  to  be  prepared  prior  to  their 
presentation;  to  refrain  from  any  use  of 
profanity,  vulgar  language,  or  obscene 
signage;  to  refrain  from  making  any 
comments  or  disrupting  sounds  during 
the  presentation  of  another  speaker;  and 
to  remain  seated.  If  visual  aids  are 
necessary  during  the  course  of  a 
speaker's  presentation,  each  speaker  is 
responsible  for  providing  the  equipment 
to  run  the  visual  aid.  A  complete  list  of 
guidelines  is  available  on  the 
Commission's  web  site:  www.ngisc.gov. 
Tim  Bid%nll, 

Special  Assistant  to  the  Chairman. 
[FR  Doc.  98-22882  Filed  8-25-98;  8:45  am] 

BILUNQ  CODE  8802-ET-P 


NUCLEAR  REGULATORY 
COMMISSION 

Public  Workshop  To  Develop 
Improvements  to  the  Performance 
Assessment  and  Regulatory  Oversight 
Processes 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRG)  will  hold  a  public 
workshop  to  develop  improvements  to 
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the  perfonnance  assessment  and 
regulatory  oversight  processes.  These 
meetings  are  open  to  the  public  and  all 
interested  parties  may  attend  and 
participate. 

DATES:  The  workshop  will  be  held  from 
September  28  through  October  1, 1998. 
The  workshop  will  be  held  from  8:00 
a.m.  to  5:00  p.m.  on  September  28 
through  September  30, 1998.  On 
October  1, 1998,  the  workshop  will 
again  start  at  8:00  a.m.,  and  is  scheduled 
to  conclude  at  2:00  p.m. 
ADDRESSES:  The  workshop  will  be  held 
at  the  Bethesda  Marriott,  5151  Pooks 
Hill  Road,  Bethesda  MD  20814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  J.  Frye  at  301-415-1287  or 
David  L.  Gamberoni  at  301-415-1144, 
Mail  Stop:  0-5H4,  Inspection  Program 
Branch,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  September  1997,  the  NRC  began  an 
integrated  review  of  the  assessment 
processes  (IRAP)  used  for  commercial 
nuclear  power  plant  licensees.  A  cross- 
disciplinary  team  of  NRC  staff  members 
was  assembled  to  identify  and  evaluate 
potential  improvements  to  the  process 
used  by  the  NRC  to  assess  licensee 
performance.  A  process  re-engineering 
approach  was  taken  by  the  team  to 
identify  the  desired  objectives  of  a  new 
assessment  process,  the  attributes  it 
should  possess,  and  criteria  to  measure 
improvement  over  the  existing 
assessment  processes. 

The  team  developed  a  conceptual 
design  for  a  new  integrated  assessment 
process  and  presented  it  to  the  NRC 
Commissioners  in  Commission  paper 
SECY-98-045,  dated  March  9,  1998.  On 
April  2,  1998,  the  staff  briefed  the 
Commission  on  the  concepts  as 
discussed  in  the  paper.  On  June  30, 
1998,  the  Commission  issued  a  staff 
requirements  memorandimi  (SRM)  in 
response  to  SECY-98-045,  approving 
the  staffs  request  to  solicit  public 
comment  on  the  concepts  presented  in 
the  Commission  paper. 

The  NRC  issued  (1)  background 
material  on  the  concept  developed  for  a 
new  integrated  assessment  process  and 
(2)  other  assessment  tools  such  as 
trending  methodology,  financial 
indicators,  and  risk-informed 
assessment  guidance  in  the  report 
"Concepts  Developed  by  the  Integrated 
Review  of  Assessment  Process  for 
Commercial  Nuclear  Power  Plants," 
dated  July  29, 1998.  On  August  7,  1998, 
the  NRC  issued  a  Federal  Register 


Notice  announcing  a  60-day  pubhc 
comment  period  to  solicit  public 
comment  on  possible  changes  to  the 
NRC's  assessment  and  regulatory 
oversight  processes. 

In  parallel  with  staff  work  on  the 
IRAP  and  the  development  of  other 
assessment  tools,  the  industry  has 
independently  developed  a  proposal  for 
a  new  assessment  and  regulatory 
oversight  process.  This  proposal  would 
take  a  risk-informed,  performance-based 
approach  to  the  inspection,  assessment, 
and  enforcement  of  licensee  activities 
based  on  the  results  of  a  set  of 
performance  indicators.  This  proposal, 
which  is  being  developed  by  the 
Nuclear  Energy  Institute,  is  further 
described  in  "Minutes  of  the  July  28, 
1998,  Meeting  With  the  Nuclear  Energy 
Institute  to  Discuss  Performance 
Indicators  and  Performance 
Assessment,"  dated  July  30,  1998. 

Scope  of  the  Public  Workshops 

The  NRC  wall  hold  a  four  day 
workshop  to  develop  improvements  to 
the  Ucensee  performance  assessment 
and  regulatory  oversight  processes.  As 
background  information,  concepts 
previously  developed  by  the  NRC  and 
the  industry  for  improving  the 
performance  assessment  and  regulatory 
oversight  processes  will  be  discussed. 
At  the  workshop,  the  NRC  will  present 
a  framework  that  links  various 
regulatory  oversight  activities,  such  as 
inspection  and  assessment,  to  the 
overall  objective  of  the  agency  and  the 
industry,  which  is  to  ensure  ihe 
adequate  protection  of  public  health  and 
safety. 

Several  fundamental  issues  will  then 
be  discussed  in  order  to  develop  the 
attributes  that  a  new  process  must  meet. 
These  fundamental  issues  will  be 
discussed  in  focused  breakout  sessions 
and  grouped  by  the  following  topics:  (1) 
general  poUcy  issues  involving  safety 
perfonnance  expectations  and 
regulatory  oversight;  (2)  the  use  of  risk 
insights  in  the  assessment  process;  (3) 
the  use  of  perfonnance  indicators  and 
their  integration  with  inspection  results; 
and  (4)  the  role  of  enforcement  in 
regulatory  oversight/range  of  NRC 
actions/communication  of  assessment 
results. 

The  attributes  that  result  from  the 
discussion  of  these  fundamental  issues 
will  then  be  used  by  the  workshop 
participants  to  develop  the  specific 
details  for  improvements  to  ihe 
performance  assessment  and  regulatory 
oversight  processes.  This  development 
activity  v«ll  again  occur  in  focused 
breakout  sessions,  with  each  group 
focused  on  the  development  of  one 
aspect  of  the  new  process. 


Workshop  Pre-Registration 

Attendees  at  the  workshop  are 
requested  to  pre-register  with  the  NRC 
approximately  three  weeks  before  the 
workshop.  In  order  to  pre-register, 
please  give  your  utility  or  group 
affiliation,  list  the  names  of  the  people 
planning  to  attend,  and  indicate  which 
of  the  fundamental  issue  breakout 
sessions  that  members  of  your  group  are 
interested  in  participating.  Attendees 
may  pre-register  in  any  of  the  following 
ways: 

(1)  Contact  via  e-Mail  either  Timothy 
J.  Frye  at  TJF@NRC.GOV,  or  David  L.  ' 
Gamberoni  at  DLG2©NRC.GOV,  or 

(2)  Submit  the  pre-registration 
information  to  either  Timothy  J.  Frye  or 
David  L.  Gamberoni  via  fax  at  301-415- 
3707,  or 

(3)  Send  written  pre-registration  data 
to:  U.S.  Nuclear  Regulatory 
Commission,  Attn:  Timothy  J.  Frye, 
Office  of  Nuclear  Reactor  Regulation, 
Mail  Stop  0-5H4,  Washington,  DC 
20555-0001. 

A  block  of  hotel  rooms  has  been 
reserved  at  the  Bethesda  Marriott  for  the 
use  of  the  workshop  participants.  These 
rooms  will  be  available  until  September 
9,  1998,  and  should  be  reserved  by 
contacting  the  hotel  at  301-897-9400 
and  requesting  a  room  in  the  "NRC" 
block.  After  September  9,  1998, 
reservations  will  be  accepted  on  a  space 
available  basis. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  August  1998. 

For  the  Nuclear  Regulatory  ConunissioD. 
Frank  P.  GiUespie, 

Director,  Division  of  Inspection  &■  Support 
Progmms,  Office  of  Nuclear  Reactor 
Regulation. 

[PR  Doc.  98-22906  Filed  8-25-98;  8:45  am] 
MLUNO  COOC  7SM-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

L  Background 

Pursuant  to  PubUc  Law  97—415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97—415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  imder  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
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make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  August  3, 
1998,  through  August  14.  1998.  The  last 
biweekly  notice  was  published  on 
August  12,  1998  (63  FR  43200). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Conunission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 


Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administration  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22.  Two 
White  Flint  North.  11545  Rockville 
Pike.  Rockville.  Maryland  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  v>rritten  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC. 
The  filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  25, 1998,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 


entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  irrunediately  effective, 
notwithstanding  the  request  for  a 
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hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  the 
attorney  for  the  ficensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  pubUc 
document  room  for  the  particular 
facility  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-31 7  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County.  Maryland 

Date  of  amendments  request:  July  20, 
1998. 

Description  of  amendments  request: 
The  amendment  incorporates  the 
changes  described  below  into  the 
Technical  Specifications  (TS)  for  Calvert 
Cliffs  Unit  2.  Currently,  Calvert  CUffs 
has  four  emergency  diesel  generators 
(EDGs),  two  per  Unit,  to  provide  the 
onsite  emergency  power  supply  for  both 
Units.  The  Unit  2  EDGs  rely  on  the 
Service  Water  (SRW)  System  to  provide 
their  cooling  water.  During  the  Unit  2 
1999  Refueling  Outage,  Baltimore  Gas 
and  Electric  Company  will  replace  the 
SRW  heat  exchangers  on  Unit  2.  Ehiring 
the  period  of  the  replacement,  no  SRW 
cooling  will  be  available  for  Unit  2. 
Therefore,  both  Unit  2  EDGs  would  be 
inoperable  diuing  the  replacement 
work.  Unit  1  will  continue  at  full  power 


operation  during  the  Unit  2  refueling 
outage. 

The  loss  of  both  EDGs  on  Unit  2 
presents  several  challenges.  First,  a 
number  of  outage  activities  require  an 
EDG  to  be  operable.  BGE  proposes  to 
provide  an  alternate  cooling  water 
supply  to  maintain  the  EDGs  operable  to 
fulfill  the  TS  requirements.  One  EDG 
wall  be  provided  with  cooling  water 
from  the  Unit  1  SRW  System.  The  other 
EDG  will  be  provided  with  cooling 
water  from  an  independent  external 
cooling  system.  Second,  Unit  1  is 
scheduled  to  be  in  Mode  1  operation 
during  this  time.  The  No.  12  Control 
Room  Emergency  Ventilation  System, 
No.  12  Control  Room  Emergency 
Temperature  System,  and  a  Hydrogen 
Analyzer  are  affected  by  this  work 
because  they  obtain  their  emergency 
power  from  a  Unit  2  EDG.  These 
components  support  Unit  1  continued 
operation.  Therefore,  the  loss  of  both 
Unit  2  EDGs  would  impact  operations 
on  both  units. 

There  are  several  issues  associated 
with  this  change  that  create  an 
Unreviewed  Safety  Question  (USQJ  as 
defined  by  10  CFR  50.59.  There  is  an 
increase  in  the  probabihty  of  a 
malfunction  due  to  the  use  of  an 
independent  cooUng  system  that  is  non- 
safety-related  and  unprotected  from 
seismic  or  tornado  events.  The  reliance 
of  a  Unit  2  EDG  on  Unit  1  SRW  results 
in  the  increase  of  the  probabihty  of  a 
malfunction,  also.  Additionally,  these 
SRW  lineups  affect  the  probability  of  a 
malfunction  for  other  equipment  that 
relies  on  SRW  during  an  outage.  The 
approval  of  these  USQs,  will  permit  a 
TS  Bases  change  to  the  description  of  an 
operable  EDG  while  Unit  2  is  in  Modes 
5  and  6. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  EDGs  are  used  to  mitigate  the 
consequences  of  an  accident.  They  are 
designed  to  start  and  load  safety-related  loads 
within  a  specified  time  period.  There  are  two 
EDGs  for  Unit  2.  Only  one  is  required  during 
the  refueling  outage,  since  a  single  failure 
criterion  does  not  apply  during  this  time. 
However,  it  is  desirable  for  defense-in-depth 
and  shutdown  safety  reasons  to  keep  both 
EDGs  operable.  Additionally,  one  of  the 
EDGs  supports  operable  equipment  on  Unit 
1  that  remains  at  power.  We  are  prop>osing  an 
amendment  that  would  allow  the  EDGs  to 
continue  to  be  operable  with  an  alternate 
cooUng  water  supply.  Other  than  the  change 


in  cooling  water  supply,  we  are  not  affecting 
or  modif>ing  the  operation  of  the  EDGs.  The 
EDGs  are  not  an  accident  initiator  for  anv 
previously  evaluated  accident.  Therefore,  the 
prop)osed  change  does  not  involve  an 
increase  in  the  probability  of  an  accident 
previously  evaluated. 

The  EDGs  are  designed  to  mitigate  the 
consequences  of  an  accident.  They  will 
continue  to  perform  that  function  while 
being  supplied  with  an  alternate  source  of 
cooling  water.  The  consequences  of  a  design 
basis  accident  during  the  period  when  the 
alternate  cooling  water  is  being  supplied  is 
not  increased  because  the  operation  of  the 
EDGs  has  not  been  adversely  affected.  Any 
additional  electrical  loads  (such  as  cooling 
tower  pumps  and  fans)  or  additional  cooling 
loads  (such  as  additional  SRW  flow  to  the 
No.  2A  EDG)  have  been  evaluated  and  found 
to  be  acceptable  under  conditions  fXKtulated 
to  exist  during  the  outage.  Therefore,  the 
proposed  change  does  not  significantly 
increase  the  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  tyT)e  of  accident  from  any 
accident  previously  evaluated. 

The  EE>Gs  are  not  being  modified  by  this 
proposed  change  nor  will  any  unusual 
operator  actions  be  required.  The  EDGs  will 
continue  to  operate  in  the  same  manner  as 
before.  However,  the  cooling  water  supplies 
have  been  altered  and  were  evaluated  under 
the  provisions  of  10  CFR  50.59  and 
determined  to  result  in  a  USQ.  These  USQs 
are  evaluated  below. 

The  first  identified  USQ  is  due  to  the 
realignment  of  a  Unit  1  SRW  subsystem  to 
also  support  a  Unit  2  EDG  (2A).  This 
alignment  will  rely  on  two  control  valves 
(one  to  each  EDG)  to  function  prop>erly  in 
order  to  provide  adequate  SRW  flow  to  txjth 
EDGs.  If  one  of  the  valves  should  fail  op>en. 
it  may  result  in  insufficient  SRW  flow  or 
increased  SRW  temperatures,  as  the  EDGs 
share  the  same  cooling  supply.  This  is  an 
increase  in  the  probability  of  a  malfunction 
because  the  operability  of  a  EDG  relies  on 
both  control  valves  performing  properly.  We 
believe  that  this  is  an  acceptable  condition 
because  the  control  valves  and  their  air 
supply  are  safety-related  and  will  be 
jjerforming  their  design  function.  The  control 
valves  are  not  being  modified  by  the 
temporary  configuration  nor  will  any 
operator  action  be  required.  The  control 
valves  will  continue  to  operate  in  the  same 
manner.  Therefore,  t>ecause  the  malfunction 
is  the  same  as  previously  identified  for  these 
valves  and  only  the  probability  has 
increased,  a  new  or  different  type  of  accident 
has  not  been  created. 

The  next  USQ  identifies  a  condition  where 
aUnit  2  EDG  is  dependent  on  a  Unit  1  EDG 
for  cooling  water.  The  Unit  1  EDG  powers  the 
pump  for  the  cooling  water  system  that  will 
now  provide  cooling  to  both  EDGs.  Although 
the  consequences  of  a  loss  of  cooling  water 
is  the  same  (i.e.,  the  EDG  fails),  the 
probability  of  a  malfunction  for  the  Unit  2 
EDG  has  increased  because  it  now  depends 
on  the  Unit  1  EDG  to  maintain  its  op»erability. 
We  believe  that  this  is  an  acceptable 
condition  because  the  Unit  1  EOG  is  safety- 
related  and  is  proven  reliable  through  testing. 
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Additionally,  the  EDG  will  not  be  operated 
in  a  manner  different  than  it  is  currently.  It 
is  not  being  modified  by  the  proposed  change 
nor  will  any  additional  operator  actions  be 
required.  A  failure  analysis  shows  that  failure 
of  the  No.  IB  EDG  will  not  result  in  the  total 
loss  of  any  safety  function  for  either  unit. 
Therefore,  the  possibility  of  a  new  or 
different  type  of  accident  has  not  been 
created. 

A  USQ  has  been  identified  related  to  the 
use  of  a  temporary  cooling  system  to  provide 
cooling  to  an  EDG.  The  cooling  system  what 
is  proposed  is  not  safety-related  and  is  not 
protected  from  natural  phenomenon.  This 
leads  to  an  increase  in  the  probability  of  a 
malfunction  because  the  cooling  system  is 
more  likely  to  fail  than  a  safety-related, 
protected  system.  We  believe  that  this  is  an 
acceptable  condition  for  the  limited  time  we 
propose  to  use  the  cooling  system.  The 
consequences  of  a  cooling  system  failure  are 
no  different  than  those  of  a  failure  of  the 
SRW  System.  The  events  most  likely  to  cause 
the  cooling  system  to  fail  are  seismic  events 
and  severe  weather.  Severe  weather  is  not 
highly  probable  during  this  time  of  year. 
Significant  seismic  events  are  not  probable 
on  this  part  of  the  east  cost.  The  cooling 
tower  has  been  used  before  at  Calvert  Cliffs 
to  support  testing  of  the  EDGs  during 
outages.  The  cooling  tower  will  have 
■  enhanced  design  features  that  will  improve 
its  reliability,  such  as  two  pumps.  The  piping 
provided  to  and  from  the  cooling  system  will 
be  steel  and  will  be  provided  with  flexible 
joints  making  it  rugged  and  flexible. 
Additionally,  the  cooling  tower  will  be 
placed  close  to  the  Auxiliary  Building  and 
the  makeup  water  piping  will  be  run 
underground  for  part  of  its  length.  These 
measures  help  to  protect  the  cooling  tower 
and  its  piping  from  severe  weather  events. 
The  EDG  is  not  being  altered  by  this  " 
temporary  configuration.  It  will  continue  to 
operate  as  before.  No  additional  operator 
action  is  required  for  the  cooling  tower  to 
perform  its  function.  Therefore,  the 
possibility  of  a  new  or  different  type  of 
accident  has  not  been  created. 

This  USQ  exists  because  the  piping  from 
the  cooling  tower  to  the  EDG  is  not  safety- 
related  and  could  break,  causing  a  flood  in 
the  EDG  room.  This  creates  an  increase  in  the 
probability  of  a  malfunction  because  of  the 
increased  probability  of  flooding  in  the  room. 
We  believe  that  this  increase  is  acceptable 
because  the  piping  is  constructed  from 
rugged  materials  and  is  flexibly  connected  to 
the  EDG.  This  reduces  the  chance  that 
flooding  will  occur.  If  flooding  were  to  occur 
and  the  contents  of  the  cooling  system  were 
spilled  into  the  room,  it  would  not  impact 
safety-related  components  in  the  room 
because  the  water  would  not  be  deep  enough. 
Therefore,  the  possibility  of  a  new  or 
different  accident  has  not  been  created. 
Therefore,  the  possibility  of  a  new  or 
different  type  of  accident  from  any  accident 
previously  evaluated  has  not  been  created. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety.  The 
operability  of  the  EDGs  in  Modes  5  and  6 
ensures  that  emergency  power  is  available  to 
mitigate  the  consequences  of  a  fuel  handling 
accident  and  a  boron  dilution  accident. 


Additionally,  it  provides  emergency  power 
for  shutdown  cooling  and  spent  fuel  pool 
cooling.  One  of  the  Unit  2  EDGs  provides 
power  to  the  shared  Control  Room 
Emergency  Ventilation  System,  Control 
Room  Emergency  Temperature  System,  and 
the  Hydrogen  Analyzer  needed  to  Support 
Unit  1  power  operation.  The  proposed 
changes  do  not  affect  the  function  of  the 
EDGs.  Because  of  the  increased  probability  of 
a  malfunction  of  equipment  important  to 
safety  (SRW  support  for  the  EDGs),  the 
margin  of  safety  is  reduced.  However,  the 
reduction  is  not  significant.  As  described 
above,  each  USQ  has  been  evaluated  and 
determined  to  not  have  a  significant  impact 
on  safety. 

To  provide  additional  assurance  that  all 
reasonable  steps  have  been  taken  to  ensure 
the  operability  of  the  Unit  2  EDGs  while  in 
the  temporary  configuration,  the  following 
actions  will  be  taken  in  addition  to  the 
installation  of  the  temporary  modifications  as 
described  above: 

To  prevent  the  loss  of  the  normal  power 
supply  to  the  Control  Room  Emergency 
Ventilation  System  and  Control  Room 
Emergency  Temperature  System,  we  will 
restrict  maintenance  activities  on  three  of  the 
four  offsite  transmission  lines  until  the  Unit 
2  EDGs  are  returned  to  normal  configuration. 

To  monitor  risk.  Unit  1  and  2  equipment 
taken  out-of-service  during  this  period  will 
be  evaluated  in  the  Unit  1  weekly  quarterly 
system  schedule  evaluations. 

To  ensure  that  weather-related  events 
cannot  cause  a  loss  of  all  emergency  power 
on  Unit  2  during  periods  of  reduced 
inventory,  the  No.  2A  EDG  will  remain 
operable  during  reduced  inventory  periods. 

To  ensure  that  backup  power  is  available 
to  any  of  the  safety-related  buses,  the  No.  OC 
Diesel  Generator  will  not  be  taken  out-of 
service  for  planned  maintenance  and  will 
remain  available  to  be  connected  to  any  of 
the  safety-related  buses. 

We  believe  that  the  reduction  in  the  margin 
of  safety  represented  by  this  temporary 
license  amendment  is  not  significant  based 
on  our  evaluation  and  management  of  plant 
risk,  the  reliability  of  the  EDGs,  the 
availability  of  redundant  EDGs,  the 
availability  of  the  Station  Blackout  Diesel 
Generator  and  the  mitigating  features 
described  above.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  S.  Singh  Bajwa, 
Director. 


Duke  Energy  Corporation  (DEC  or 
licensee).  Docket  Nos.  50-369  and  50- 
370,  McGuire  Nuclear  Station,  Units  1 
and  2,  Mecklenburg  County,  North 
Carolina 

Date  of  amendment  request:  May  27, 
1997,  as  supplemented  by  letters  dated 
March  9.  March  20,  April  20,  June  3, 
June  24.  July  7,  July  21,  and  July  22, 
1998. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS) 
of  each  unit  to  conform  with  NUREG- 
1431,  Revision  1,  "Standard  Technical 
Specifications — Westinghouse  Plants. " 
The  Commission  had  previously  issued 
a  Notice  of  Consideration  of  Issuance  of 
Amendments  in  the  Federal  Register  on 
July  15,  1997  (62  FR  37940)  covering  all 
the  proposed  changes  that  were  indeed 
within  the  scope  of  NUREG-1431.  In 
DEC'S  May  27.  1997,  submittal,  there  are 
proposed  changes  that  are  beyond  the 
scope  of  NUREG-1431,  which  were, 
thus,  not  covered  by  the  staffs  July  15, 
1997,  notice.  The  following  description 
and  no  significant  hazard  analysis 
covers  a  beyond-scope  change. 

The  licensee  proposed  to  change 
Section  3.4.6.1  regarding  reactor  coolant 
leakage  detection  systems;  a  system 
comprising  diverse  instruments  such  as 
gaseous  radioactivity  monitoring, 
containment  fioor  and  equipment  sump 
monitoring,  etc.  In  addition  to  the 
instruments  specified  by  this  section, 
the  plant  has  other  installed  instruments 
such  as  monitors  for  humidity, 
temperature,  etc.,  which  can  provide 
indication  for  reactor  coolant  leakage. 
Currently,  this  specification  allows 
operation  up  to  30  days  if  the 
containment  floor  and  equipment  sump 
monitoring  system  is  inoperable.  The 
proposed  change  would  impose  a 
requirement  to  perform  a  precision 
water  balance  of  the  reactor  coolant 
system  every  24  hours  during  this 
period.  The  proposed  chcmge  would 
also  reduce  the  number  of  monitors 
required  operable  provided 
compensatory  measures  are  performed 
or  diverse  instruments  continue  to  be 
available. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analyses  of  the 
issue  of  no  significant  hazards 
consideration  for  each  of  the  above 
proposed  changes.  The  NRC  staff  has 
reviewed  the  licensee's  analyses  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  analysis  is  presented  below. 

1.  Will  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
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evaluated?  The  proposed  change  will 
not  affect  the  safety  function  of  the 
subject  systems.  There  will  be  no  direct 
effect  on  the  design  or  operation  of  any 
plant  structures,  systems,  or 
components.  No  previously  analyzed 
accidents  were  initiated  by  the 
functions  of  these  systems,  and  the 
systems  were  not  factors  in  the 
consequences  of  previously  analyzed 
accidents.  Therefore,  the  proposed 
change  will  have  no  impact  on  the 
consequences  or  probabilities  of  any 
previously  evaluated  accidents. 

2.  Will  the  change  create  the 
possibility  of  a  new  or  difference  kind 
of  accident  from  any  accident 
previously  evaluated? 

The  proposed  change  would  not  lead 
to  any  hardware  or  operating  procedvu^ 
change.  Therefore,  no  new  equipment 
failure  modes  or  accidents  from  those 
previously  evaluated  will  be  created. 

3.  Will  the  change  involve  a 
significant  reduction  in  a  margin  of 
safety?  Margin  of  safety  is  associated 
with  confidence  in  the  design  and 
operation  of  the  plant.  The  proposed 
change  to  the  TS  do  not  involve  any 
change  to  plant  design,  operation,  or 
analysis.  Thus,  the  margin  of  safety 
previously  analyzed  and  evaluated  is 
maintained. 

Based  on  this  analysis,  it  appears  that 
the  three  standards  of  10  CFR  50.92(cl 
are  satisfied  for  each  of  the  proposed 
change.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  J.  Miurey  Atkins  Library, 
University  of  North  Carolina  at 
Charlotte,  9201  University  City 
Boulevard,  Charlotte.  North  Carolina. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Ehike  Energy  Corporation,  422  South 
Chiut:h  Street,  Charlotte,  North 
Carolina. 

NRC  Project  Director:  Herbert  N. 
Berkow. 

GPU  Nuclear,  Inc.  et  al..  Docket  No.  50- 
219,  Oyster  Creek  Nuclear  Generating 
Station,  Ocean  County,  New  Jersey 

Date  of  amendment  request:  July  21, 
1998. 

Description  of  amendment  request: 
The  proposed  change  to  the  Technical 
Specifications  would:  (1)  modify 
Specification  6.2.2.2(a)  to  provide  some 
flexibihty  to  accommodate  unexpected 
absence  of  on-duty  shift  crew  members, 
(2)  eliminate  reference  to  the  Manager, 
Plant  Operations  in  Specification 
6.2.2.2(j)  as  the  position  has  been 
eliminated,  (3)  reduce  the  maximum 
time  in  which  to  forward  audit  reports 
to  the  responsible  manager  from  60  days 


to  30  days,  (4)  replace  the  term  "Vice 
President"  with  the  term  "Corporate 
Officer"  in  several  places  in  Section  6, 
and  (5)  correct  several  typographical 
errors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  State  the  basis  for  the  determination  that 
the  proposed  activity  will  or  will  not  increase 
the  probability  of  occurrence  or 
consequences  of  an  accident. 

The  activity  does  not  alter  the  design, 
function  or  manner  of  operation  of  any 
structures,  systems  or  components. 
Therefore,  this  activity  does  not  increase  the 
probability  or  consequences  of  an  accident. 

2.  State  the  basis  for  the  determination  that 
the  activity  does  or  does  not  create  the 
possibility  of  an  accident  or  malfunction  of 

a  different  typje  than  any  previously 
identified  in  the  SAR. 

The  activity  does  not  alter  the  design, 
function,  or  manner  of  opteration  of  any 
structures,  systems  or  components. 
Therefore,  this  activity  does  not  create  the 
possibility  of  an  accident  or  malfunction  of 
a  different  type  than  any  previously 
identified  in  the  SAR. 

3.  State  the  basis  for  the  determination  that 
the  margin  of  safety  is  not  reduced. 

The  activity  does  not  alter  the  design, 
function  or  manner  of  operation  of  any 
structures,  systems  or  components.  In 
addition,  a  decrease  in  staff  for  a  short  p>eriod 
of  time  on  limited  occasions  is  not  safety 
significant  and  permitted  by  10  CFR  50.54 
(m).  Therefore,  this  activity  will  not  reduce 
the  margin  [of]  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  I^ver,  NJ  08753. 

Attor/jey/or7ice/isee;  Ernest  L.  Blake. 
Jr.,  Esquire.  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  IX:  20037. 

NRC  Project  Director:  Cecil  O. 
Thomas. 

GPU  Nuclear,  Inc.  et  al..  Docket  No.  50- 
219,  Oyster  Creek  Nuclear  Generating 
Station,  Ocean  County,  New  Jersey 

Date  of  amendment  request:  July  23, 
1998. 

Description  of  amendment  request: 
Amend  facihty  license  to  establish  that 
the  existing  Safety  Limit  Minimum 
Critical  Power  Ratio  (SLMCPR) 


contained  in  Technical  Specification 
2.1.A  is  applicable  for  the  next 
operating  cycle  (Cycle  17). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  derivation  of  the  Cycle  17  SLMCPR  for 
Oyster  Creek  for  incorporation  into  the  TS, 
and  its  use  to  determine  cycle-specific 
thermal  limits,  has  been  performed  using 
NRC-approved  methods.  Additionally, 
interim  implementing  procedures,  which 
incorporate  cycle-sp)ecific  parameters,  have 
been  used.  Based  on  the  use  of  these 
calculations,  the  Cycle  17  SLMCPR  of  1.09 
will  not  increase  the  probability  or 
consequences  of  an  accident. 

The  basis  of  the  MCPR  Safety  Limit 
calculation  is  to  ensure  that  greater  than 
99.9%  of  all  fuel  rods  in  the  core  avoid 
transition  boiling  if  the  limit  is  not  violated. 
A  SLMCPR  of  1.09  preserves  adequate 
margin  to  transition  boiling  and  fuel  damage 
in  the  event  of  a  postulated  accident.  The 
probability  of  fuel  damage  is  not  increased. 

Therefore,  the  proposed  TS  change  does 
not  involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  &x>m  any  accident  previously 
evaluated. 

The  MCPR  Safety  Limit  is  a  Technical 
Specification  numerical  value  designed  to 
ensure  that  fuel  damage  from  transition 
boiling  does  not  occur  as  a  result  of  the 
limiting  postulated  accident.  The  limit 
cannot  create  the  possibility  of  any  new  typ)e 
of  accident.  The  Cycle  17  SLMCPR  has  been 
calculated  using  NRC-approved  methods. 
Additionally,  interim  procedures,  which 
incorporate  cycle-spjecific  [>aranieters,  have 
been  used.  Therefore,  the  proposed  TS 
change  does  not  create  the  possibiliy  of  a 
new  or  different  kind  of  accident,  from  any 
accident  previously  evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  margin  of  safety  as  defined  in  the  TS 
Bases  will  remain  the  same.  The  Cycle  17 
SLMCPR  is  calculated  using  NRC-approved 
methods,  which  are  in  accordance  with  the 
current  fuel  design  and  licensing  criteria. 
Additionally,  interim  implementing 
procedures,  which  incorporate  cycle-specific 
parameters,  have  been  used.  The  MCPR 
Safety  Limit  remains  high  enough  to  ensure 
that  greater  than  99.9%  of  ail  fuel  rods  in  the 
core  will  avoid  transition  boiling  if  the  limit 
is  not  violated,  thereby  preserving  fuel 
cladding  integrity'.  Therefore,  the  proposed 
TS  change  does  not  involve  8  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
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review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street.  Toms  River.  NJ  08753. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman.  Potts  & 
Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NRC  Project  Director:  Cecil  O. 
Thomas. 

Nebraska  Public  Power  District,  Docket 
No.  50-296,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  August  6, 
1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
changes  to  the  Updated  Safety  Analysis 
Report  (USAR)  to  reflect  the  as-built 
configuration  of  the  reactor  building 
isolation  dampers.  These  changes  would 
clarify  the  USAR  discussion  of 
secondary  containment  isolation  and 
revise  the  calculated  offsite  dose 
consequences  resulting  fi-om  a 
postulated  refueling  accident.  No 
changes  to  the  Technical  Specifications 
(TS)  are  required;  the  TS  Bases, 
§  3.6.4.2.  will  be  revised  under  the 
hcensee's  Bases  control  program  to 
reflect  the  changes  in  the  USAR 
analysis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  enclosed  proposed  license  amendment 
for  the  as-built  design  of  the  Secondary 
Containment  (Reactor  Building)  isolation 
dampers  is  judged  to  involve  no  significant 
hazards  based  on  the  following: 

1.  Does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  existing  plant  design  does  not  involve 
a  significant  increase  in  the  probability  of  an 
accident  previously  evaluated  in  the  Updated 
Safety  Analysis  Report  (USAR).  The  current 
configuration  does  not  affect  the  performance 
and  reliability  of  the  Secondary  Containment 
and  the  Reactor  Building  Isolation  and 
Control  System  or  any  system  interface  in  a 
way  that  could  lead  to  an  accident  occurring. 
The  current  configuration  and  analysis  do 
not  affect  any  accident  precursors  or 
initiators,  and  therefore,  does  not  increase 
the  probability  of  an  accident. 

The  present  plant  configuration  also  does 
not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  in  the  USAR.  The  current  design 


will  require  a  clarification  to  the  Secondary 
Containment  safety  design  basis  as  described 
in  the  USAR  to  reflect  the  as-built 
configuration  and  analysis  of  the  plant  by 
stating  that  the  Reactor  Building  Isolation 
and  Control  System  is  designed  to  limit  the 
release  of  fission  products  through  the 
normal  ventilation  discharge  path  during  a 
postulated  Refueling  Accident. 

The  original  analysis  determined  that  the 
consequences  of  the  Refueling  Accident  were 
significantly  less  than  1  Rem  to  the  thyroid 
and  whole  body  (maximum  off-site  dose). 
When  this  analysis  was  revised  to  account  for 
the  90  second  motor-operated  damper 
closure  time,  the  calculated  whole  body  off- 
site  dose  increased,  but  was  still  less  than  1 
Rem;  the  calculated  off-site  dose  to  the 
thyroid,  however,  increased  to  2.7  Rem. 
While  this  change  in  the  analysis  represents 
an  order  of  magnitude  increase  in 
consequences  (thyroid  dose  increase  from  17 
milHRem  to  2.7  Rem),  the  actual  increase  is 
minimal  because  this  increase  in 
consequences  is  still  less  than  1  percent  (1%) 
of  the  limits  specified  in  10  CFR  100.  Thus 
the  consequences  still  remain  well  within  the 
regulatory  threshold  specified  in  10  CFR  100 
and  thus  pose  no  undue  hazard  to  the  health 
and  safety  of  the  public.  This  proposed 
amendment  does  not  alter  the  Control  Room 
dose  from  that  which  was  submitted  to  the 
NRC  in  support  of  Amendment  167. 

2.  Does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

This  proposed  license  amendment  is 
administrative  in  nature  in  that  it  reflects  the 
effects  of  a  revised  analysis  for  the  Refueling 
Accident,  which  is  an  accident  previously 
analyzed  as  a  Design  Basis  Accident  (DBA) 
in  the  SAR.  based  on  the  present 
configuration  of  the  plant.  The  current 
configuration  does  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  in  the 
USAR.  The  proposed  license  amendment 
does  not  introduce  any  new  equipment  or 
hardware  changes,  nor  does  it  require 
existing  equipment  or  systems  to  perform  a 
different  type  of  function  than  they  are 
presently  designed  to  perform.  The  as-built 
configuration  does  not  introduce  any  new 
mode  of  plant  operation,  thus  there  are  no 
new  accident  failure  paths  created. 

The  as-built  configuration  does  not  affect 
any  accident  precursors  or  initiators  and  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident. 

3.  Does  not  create  a  significant  reduction 
in  the  margin  of  safety. 

The  present  plant  configuration  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  Technical  Specification  Bases  section 
3.2.D.2,  Reactor  Building  Isolation  and 
Standby  Gas  Treatment  (SGT)  Initiation, 
states  that  the  trip  settings  for  the  Reactor 
Building  exhaust  plenum  radiation  monitors 
are  based  on  initiating  normal  ventilation 
system  isolation  and  SGT  System  operation 
so  that  none  of  the  activity  released  during 
the  refueling  accident  leaves  the  Reactor 
Building  via  the  normal  ventilation  path,  but 
rather  all  the  activity  is  processed  by  the  SGT 
System.  This  basis  statement  remains  true 
unless  there  is  a  single  failure  of  the  air- 


operated  Secondary  Containment  isolation 
damper.  Under  single  failure  conditions  there 
would  be  the  potential  for  a  limited  release 
through  the  normal  ventilation  system  prior 
to  complete  isolation  of  the  secondary 
containment  and  initiation  of  the  SGT 
System. 

The  significance  of  this  change  is  minimal, 
as  Technical  Specification  requirements  to 
isolate  Secondary  Containment  are  still  met. 
The  overall  function  of  the  Secondary 
Containment  and  Reactor  Building  Isolation 
and  Control  System,  in  conjunction  with 
other  accident  mitigation  systems,  is  to  limit 
fission  product  release  during  and  following 
postulated  DBAs.  High  radiation  in  the 
Secondary  Containment  exhaust  is  an 
indication  of  possible  gross  failure  of  the  fuel 
cladding,  possibly  due  to  a  Refueling 
Accident.  The  trip  settings  for  the  Reactor 
Building  (Secondary  Containment)  radiation 
monitors  are  such  that  initiation  of  secondary 
containment  isolation  and  SGT  would  still 
occur  in  sufficient  time  (within  90  seconds 
of  detection)  to  maintain  p)ostulated  off-site 
releases  well  within  the  limits  of  10  CFR  100. 
As  stated  previously,  the  effects  of  the  90 
second  motor-operated  damper  closure  time 
on  Control  Room  dose  have  already  been 
taken  into  consideration  in  the  District's 
submittals  supp>orting  Amendment  167. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  AubiUTi  Memorial  Library, 
1810  Courthouse  Avenue,  Auburn,  NE 
68305. 

Attorney  for  licensee:  Mr.  John  R. 
McPhail,  Nebraska  Public  Power 
District,  Post  Office  Box  499,  Columbus, 
NE  68602-0499. 

NRC  Project  Director:  John  N. 
Harmon. 

Northeast  Nuclear  Energy  Company,  et 
al.  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request:  August  4, 
1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Technical  Specifications 
(TS)  relating  to  the  Condensate  Storage 
Tank  (CST)  and  also  add  a  new  TS 
section  that  would  establish 
requirements  for  the  atmospheric  steam 
dump  valves  (ASDVs)  to  assure  their 
operability.  The  applicable  TS  Bases 
section  for  the  CST  would  also  be 
changed  to  reflect  the  proposed  changes 
and  a  new  TS  Bases  section  would  be 
added  to  discuss  the  new  TS  section  for 
the  ASDVs. 

Specifically,  the  proposed  changes 
would  modify  TS  3.7.1.3,  "Plant 
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Systems — Condensate  Storage  Tank,"  by 
increasing  the  minimum  required  CST 
level  from  150,000  gallons  to  165,000 
gallons  to  account  for  the  discharge 
nozzle  pipe  elevation  above  the  tank 
bottom  and  vortex  formation  in  the  CST 
at  the  auxiliary  feedwater  supply  piping 
entrance.  TS  3.7.1.7,  "Plant  Systems- 
Atmospheric  Steam  Dump  Valves." 
would  be  added  to  provide  the 
requirements  necessary  to  assure  that 
the  ASDVs  will  be  available  to  either 
maintain  the  unit  in  hot  standby  or  cool 
down  the  unit  to  shutdown  cooling 
entry  conditions  if  the  condenser  steam 
dump  valves  are  not  available.  As 
previously  noted,  the  TS  Bases  would 
be  modified  to  reflect  the  proposed 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  8  significant  increase  in  the 
probability  or  conriquences  of  an  accident 
previously  evaluated. 

The  propxjsed  change  to  increase  the 
minimum  required  Condensate  Storage  Tank 
(CST)  level  of  Technical  Specification  3.7.1.3 
will  ensure  sufficient  water  is  available  for 
the  Auxiliary  Feedwater  (AFW)  System  to 
function  as  designed  to  mitigate  design  basis 
accidents.  There  will  be  no  adverse  effect  on 
equipment  important  to  safety.  Therefore,  the 
proposed  change  will  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  add  a  Technical 
Specification  for  the  Atmospheric  Steam 
Dump  Valves  (ASDVs)  will  provide 
additional  assurance  that  the  ASDVs  will  be 
available  to  either  maintain  the  unit  in  hot 
standby,  or  cool  down  the  unit  to  Shutdown 
Cooling  (SDC)  entry  conditions  if  the 
condenser  steam  dump  valves  are  not 
available.  The  proposed  change  does  not  alter 
the  way  any  structure,  system,  or  component 
functions.  There  will  be  no  adverse  effect  on 
any  design  basis  accident  previously 
evaluated  or  on  any  equipment  important  to 
safety.  Therefore,  the  proposed  change  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  have  no  adverse 
effect  on  any  of  the  design  basis  accidents 
previously  evaluated.  Therefore,  the  license 
amendment  request  does  not  impact  the 
probability  of  an  accident  previously 
evaluated  nor  does  it  involve  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  &om  any  accident 
previously  evaluated. 

The  proposed  changes  will  not  alter  the 
plant  configuration  (no  new  or  different  type 
of  equipment  will  be  installed)  or  require  any 
new  or  unusual  operator  actions.  They  do  not 


alter  the  way  any  structure,  system,  or 
•.component  functions  and  do  not  alter  the 
manner  in  which  the  plant  is  operated.  The 
proposed  changes  do  not  introduce  any  new 
failure  modes.  Therefore,  the  proposed 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  increase  the 
minimum  required  CST  level  will  ensure  the 
AFW  System  will  function  as  designed  to 
mitigate  design  basis  accidents.  The 
proposed  change  to  add  a  Technical 
Specification  for  the  ASDVs  will  provide 
additional  assurance  that  the  ASDVs  will  be 
available,  if  needed.  There  will  be  no  adverse 
effect  on  equipment  important  to  safety. 
Therefore,  there  will  be  no  significant 
reduction  of  margin  of  safety  as  defined  in 
the  Bases  for  Technical  Sp)ecifications 
affected  by  these  proposed  changes. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  UtiUties  Service  Company, 
P.O.  Box  270,  Hartford,  Connecticut. 

NRC  Deputy  Director:  William  M. 
Dean. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  amendment  request:  March 
18,  1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Bases  for  Technical  Specification 
(TS)  3/4.6.2.1,  "Containment  Spray 
System,"  of  the  combined  technical 
specifications  for  the  Diablo  Canyon 
Power  Plant,  Unit  Nos.  1  and  2,  to 
clarify  that  containment  spray  is  not 
required  to  be  actuated  during 
recirculation,  but  may  be  actuated  at  the 
discretion  of  the  Technical  Support 
Center.  Additionally,  the  Bases  would 
be  clarified  to  state  that  the  ability  to 
spray  containment  using  the  residual 
heat  removal  (RHR)  system  is 
demonstrated  by  opening  the  RHR 
Spray  Ring  Cross  Connect  Valve  9003  A 
or  B.  The  Bases  will  also  be  clarified  to 


state  that  flow  to  the  spray  headers  can 
be  established  with  only  one  operable 
RHR  pump  by  closing  the  cold  leg 
discharge  valve  8809  A  or  B. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  pro(>osed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Containment  spray  (CS)  in  the 
recirculation  mode  of  post-loss-of-coolant 
accident  (LOCA)  safety  injection  (SI)  is  used 
only  after  the  accident  has  already  occurred. 
Its  availability  or  unavailability  is  unrelated 
to,  and  is  not  a  precursor  for,  an  accident  that 
has  already  been  initiated.  The  availability  or 
unavailability  of  CS  recirculation  spray  does 
not  involve  any  physical  change  in  plant 
systems,  structures,  or  components,  and  there 
is  no  change  in  preaccident  operating 
procedures,  so  there  is  no  change  to  the 
probability  of  an  accident  occurring  as  a 
result  of  any  such  changes.  The  recirculaUon 
mode  of  emergency  core  cooling  is  only  used 
following  a  LOCA;  therefore,  an  evaluation  of 
the  effects  of  the  use  of  absence  of  CS  in  the 
recirculation  mode  applies  only  to  a  LCXIA 
and  not  to  any  other  typw  of  accident 
analyzed  in  the  Final  Safety  Analysis  Report 
(FSAR). 

The  peak  fxjst-LCXIA  containment  pressure 
and  temf>erature  conditions  occur  prior  to  the 
recirculation  phase  of  SI,  and  are  not  affected 
by  CS  operation  during  the  recirculation 
mode  of  SI.  The  long  term  pressure  and 
temperature  profiles  are  slightly  increased  if 
recirculation  spray  is  unavailable  but  are  still 
within  the  dose  analysis  and  equipment 
qualification  requirements.  There  is  no  effect 
on  the  offsite  dose  analysis  or  on  equipment 
operability. 

If  CS  is  not  operated  in  the  recirculation 
mode,  there  is  no  reduction  in  the  amount  of 
emergency  core  cooling  system  (ECCS)  water 
pumped  into  the  reactor  vessel.  Since  the 
flow  to  the  reactor  is  not  reduced,  core 
cooling  is  not  adversely  affected  if 
recirculation  spray  is  not  used.  If 
recirculation  spray  is  used  under  Technical 
Support  Center  (TSC)  direction  with  only  one 
train  of  residual  heat  removal  (RHR)  in 
operation.  ECCS  flow  to  the  reactor  will  be 
reduced,  but  analysis  has  shown  that  the 
flow  to  the  reactor  in  this  situation  is  still  in 
excess  of  that  needed  to  supply  the  required 
core  cooling.  Therefore,  although  it  is  not 
required,  it  would  still  be  possible  to 
establish  CS  in  the  recirculation  mode  with 
only  one  train  of  RHR  in  operation,  if 
considered  desirable  by  the  TSC 

From  the  above  discussion,  it  can  be  seen 
that  the  consequences  of  an  accident 
analyzed  in  the  FSAR  are  not  increased 
because  the  absence  of  recirculation  spray 
has  no  effect  on  the  dose  analyses  and  the 
effect  on  other  accident  parameters  is  within 
limits. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
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probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  possibility  of  a  malfunction  of  a 
different  type  than  previously  evaluated  is 
not  created  for  the  following  reasons: 

Data  provided  in  the  FSAR  can  be  used  to 
determine  that  the  iodine  removal  function 
for  the  CS  system  is  completed  in 
approximately  26  minutes,  and  prior  to 
completing  switchover  to  the  recirculation 
mode  after  a  LCXIA.  The  statements  in 
previous  revisions  of  the  FSAR  that 
recirculation  spray  will  continue  for  2  hours 
to  remove  iodine  are  considered  to  be 
descriptive  in  nature,  explaining  an 
additional  capability  of  the  CS  system,  but 
not  relied  upon  or  evaluated  in  the  FSAR. 

The  post-LOCA  containment 
environmental  conditions  without 
recirculation  spray  remain  bounded  by  those 
for  which  safety-related  equipment  inside 
containment  is  qualified;  therefore,  there  is 
no  resulting  increase  in  the  probability  that 
it  will  malfunction.  There  is  no  other  new 
mechanism  created  by  the  unavailability  of 
recirculation  spray  that  would  lead  to  any 
greater  probability  of  malfunction  of  safety- 
related  equipment. 

The  peak  post-LCXZA  containment  pressure 
and  temperature  conditions  occur  prior  to  the 
recirculation  phase  of  SI,  and  are  not  affected 
by  CS  operation  during  the  recirculation 
mode  of  SI.  Also,  the  Diablo  Canyon  Power 
Plant  [DCPP)  design  bases  and  accident 
analyses  do  not  assume  any  contribution  to 
post-accident  containment  hydrogen  mixing 
from  recirculation  spray.  The  DCPP  design 
basis  has  always  assumed  that  hydrogen 
mixing  is  achieved  by  containment  fan  cooler 
unit  operation  alone. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Technical  Specification  (TS)  3/4.6.2.1. 
"Containment  Spray  System,"  requires  the 
operability  of  two  trains  of  CS  with  each  train 
capable  of  taking  suction  from  the  refueling 
water  storage  tank  (RWST)  and  transferring 
spray  function  to  an  RHR  train  taking  suction 
from  the  containment  sump.  With  the 
propwsed  changes,  the  capability  to  perform 
the  required  alignment  remains  unaffected. 
However,  the  ability  to  actually  provide  CS 
in  the  recirculation  mode  of  SI  is  limited  by 
procedure  in  the  event  of  failure  of  a  train  of 
auxiliary  saltwater,  component  cooling 
water,  or  RHR.  This  does  not  affect  the 
margin  of  safety  as  defined  in  the  TS  Bases. 
The  Bases  for  CS  operability  are  to  ensure 
pressure  reduction,  cooling  capability,  and 
iodine  removal  from  the  containment 
atmosphere  consistent  with  the  assumptions 
used  in  the  safety  analyses. 

All  pressure  reduction,  cooling,  and  iodine 
removal  parameters  assumed  in  the  accident 
analyses  continue  to  bound  those  resulting  in 
the  event  that  recirculation  spray  is  not  used. 
The  accident  analyses  require  that  the  peak 
post-accident  pressure  does  not  exceed  47 


psig,  and  that  post-accident  pressure  be 
reduced  to  less  than  half  the  peak  within  24    • 
hours.  These  requirements  are  still  met,  but 
the  long  term  pressure  is  slightly  higher. 
Since  these  requirements  are  based  on 
minimizing  leakage  rates  and  on 
environmental  qualiBcation  concerns,  and 
since  the  leakage  rate  in  the  offsite  dose 
analysis  and  pressures  for  which  safety- 
related  equipment  inside  containment  is 
qualified  still  bound  the  analysis  results,  a 
slightly  higher  long  term  pressure  has  no 
effect  on  safety  margins.  Although  the  long 
term  temp>erature  profile  increases  slightly 
with  no  recirculation  spray,  the  equipment  is 
still  environmentally  qualified  for  these 
temperatures,  so  again  margin  is  maintained. 
The  use  of  recirculation  spray  is  not  credited 
in  the  offsite  or  control  room  dose  analyses 
since  the  containment  atmospheric  iodine 
decontamination  factor  reaches  1000  prior  to 
the  time  recirculation  spray  is  placed  in 
service,  so  there  is  no  loss  of  margin  in  the 
offsite  and  control  room  dose  analyses.  None 
of  the  accident  analysis  limits  are  exceeded 
in  the  absence  of  recirculation  spray. 

The  function  of  CS  to  inject  NaOH  into  the 
containment  atmosphere  and  sump  is  not 
affected  by  the  proposed  changes.  The  same 
amount  of  RWST  water  will  be  pumped  into 
the  containment  via  the  CS  system  for  a  given 
size  LOCA  with  or  without  recirculation 
spray,  so  the  same  amount  of  NaOH  is 
injected  into  the  containment,  and  hence 
there  is  no  effect  on  sump  pH,  iodine 
retention,  or  the  dose  analysis. 

In  the  event  that  recirculation  spray  is 
established  under  TSC  direction  with  only 
one  train  of  RHR  in  operation,  there  is  no 
reduction  in  the  margin  of  safety  from  the 
resulting  reduced  flow  to  the  core  since 
analysis  has  demonstrated  that  even  with  no 
RHR  flow  to  the  RCS,  the  resulting  flow  to 
the  core  will  still  be  greater  than  that 
required  to  maintain  adequate  core  cooling 
and  maintain  p>eak  clad  temperatures  within 
limits. 

The  functions  specified  for  the  CS  system 
in  the  TS  Bases  are  to  ensure  post-accident 
pressure  reduction,  cooling  capability,  and 
iodine  removal  from  the  containment 
atmosphere  consistent  with  the  assumptions 
used  in  the  safety  analyses.  Since  these 
functions  are  maintained  within  the  limits  of 
the  safety  analyses  even  in  the  absence  of 
recirculation  spray,  the  operability  of  the  CS 
system  as  required  by  TS  3.6.2.1  is 
maintained. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
Locafion;  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 


Attorney  for  Licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  &  Electric 
Company.  P.O.  Box  7442.  San 
Francisco.  California  94120. 

NRC  Project  Director:  William  H. 
Bateman. 

Pennsylvania  Power  and  Light 
Company,  Docket  No.  50-388, 
Susquehanna  Steam  Electric  Station. 
Unit  2,  Luzerne  County,  Pennsylvania 

Date  of  amendment  request:  August  5, 
1998. 

Description  of  amendment  request: 
The  amendment  to  Unit  2  Technical 
Specifications  (TS)  involves  the 
addition  of  a  new  section  entitled 
"Oscillation  Power  Range  Monitoring 
(OPRM)  Instrumentation"  and  revisions 
to  Section  3.4.1  "Recirculation  Loops 
Operating"  to  remove  the  specifications 
related  to  thermal  power  stability  which 
will  not  be  required  after  the  installation 
of  the  OPRM  instrumentation.  Unit  2  is 
currently  operating  under  Interim 
Corrective  Actions  (ICAs)  defined  in  TS 
3.4.1  that  specify  restrictions  on  plant 
operation  and  actions  by  operators  in 
response  to  instability  events.  The 
OPRM  system  provides  an  automatic 
long-term  solution  to  the  instability 
issue  and  eases  the  burden  on  the 
operator. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  proposal  does  not  involve  an  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  OPRM  most  directly  affects  the 
[Average  Power  Range  Monitor]  APRM  and 
(Local  Power  Range  Monitor]  LPRM  portions 
of  the  Power  Range  Neutron  Monitoring 
system.  Its  installation  does  not  affect  the 
operation  of  these  sub-systems.  None  of  the 
accidents  or  equipment  malfunctions  affected 
by  these  sub-systems  are  affected  by  the 
presence  or  operation  of  the  OPRM. 

The  APRM  channels  provide  the  primary 
indication  of  neutron  flux  within  the  core 
and  respond  almost  instantaneously  to 
neutron  flux  changes.  The  APRM  Fixed 
Neutron  Flux-High  function  is  capable  of 
generating  a  trip  signal  to  prevent  fuel 
damage  or  excessive  reactor  pressure.  For  the 
(American  Society  of  Mechanical  Engineers] 
ASME  overpressurization  protection  analysis 
in  [Final  Safety  Analysis  Report]  FSAR 
Chapter  5,  the  APRM  Fixed  Neutron  Flux- 
High  function  is  assumed  to  terminate  the 
main  steam  isolation  valve  closure  event.  The 
high  flux  trip,  along  with  the  safety/relief 
valves,  limit  the  jieak  reactor  pressure  vessel 
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pressure  to  less  than  the  ASME  Code  limits. 
The  control  rod  drop  accident  (CRDA) 
analysis  in  Chapter  15  takes  credit  for  the 
APRM  Fixed  Neutron  Flux-High  function  to 
terminate  the  CRDA.  The  Recirculation  Flow 
Controller  Failure  event  (pump  runup)  is  also 
terminated  by  the  high  neutron  flux  trip.  The 
APRM  Fixed  Neutron  Flux-High  function  is 
required  to  be  OPERABLE  in  MODE  1  where 
the  potential  consequences  of  the  analyzed 
transients  could  result  in  the  Safety  Limits 
(e.g.,  [Minimum  Critical  Power  Ratio)  MCPR 
and  Reactor  pressure)  being  exceeded. 

The  installation  of  the  OPRM  equipment 
does  not  increase  the  consequences  of  a 
malfunction  of  equipment  important  to 
safety.  The  APRM  and  [Reactor  Protection 
System]  RPS  systems  are  designed  to  fail  in 
a  tripped  (fail  safe)  condition;  the  OPRM  will 
have  no  affect  on  the  consequence  of  the 
failure  of  either  system.  An  inoperative  trip 
signal  is  received  by  the  RPS  any  time  an 
APRM  mode  switch  is  moved  to  any  position 
other  than  Operate,  an  APRM  module  is 
unplugged,  the  electronic  operating  voltage  is 
low,  or  the  APRM  has  too  few  LPRM  inputs. 
These  functions  are  not  specifically  credited 
in  the  accident  analysis,  but  are  retained  for 
the  RPS  as  required  by  the  NRC  approved 
licensing  basis. 

The  OPRM  allows  operation  under  current 
operating  conditions  presently  restricted  by 
the  current  Technical  Specifications  by 
providing  automatic  suppression  functions  in 
the  area  of  concern  in  the  event  an  instability 
occurs.  The  consequences  of  any  accident  or 
equipment  malfunction  are  not  increased  by 
operating  under  those  conditions.  Although 
protected  by  the  OPRM  from  thermal- 
hydraulic  core  instabilities  above  30%  core 
power,  operation  under  natural  core 
recirculation  conditions  is  not  allowed.  No 
accidents  or  transients  of  a  type  not  analyzed 
in  the  FSAR  are  created  by  operating  under 
these  conditions  with  the  protection  of  the 
OPRM  system. 

This  change  does  not  increase  the 
probability  of  an  accident  as  previously 
evaluated.  The  OPRM  is  designed  and 
installed  to  not  degrade  the  existing  APRM, 
LPRM,  and  RPS  systems.  These  systems  will 
still  perform  all  of  their  intended  functions. 
The  new  equipment  is  tested  and  installed  to 
the  same  or  more  restrictive  environmental 
and  seismic  envelopes  as  the  existing 
systems. 

The  new  equipment  has  been  designed  and 
tested  to  the  electromagnetic  interference 
(EMI)  requirements  of  Reference  2,  which 
assures  correct  operation  of  the  existing 
equipment.  The  new  system  has  been 
designed  to  single  failure  criteria  and  is 
electrically  isolated  from  equipment  of 
different  electrical  divisions  and  from  non-lE 
equipment.  The  electrical  loading  is  within 
the  capability  of  the  existing  power  sources 
and  the  heat  loads  are  within  the  capability 
of  existing  cooling  systems.  The  OPRM 
allows  operation  under  operating  conditions 
presently  forbidden  or  restricted  by  the 
current  Technical  Specifications.  No  other 
transient  or  accident  analysis  assumes  these 
operating  restrictions. 

Based  upon  the  analysis  presented  above, 
PP&L  concludes  that  the  proposed  action 
does  not  involve  an  increase  in  the 


probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  proposal  does  not  create  the 
probability  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated.  The  OPRM  system  is  a  monitoring 
and  accident  mitigation  system  that  cannot 
create  the  possibility  for  an  accident. 
The  OPRM  will  allow  operation  in 
conditions  currently  restricted  by  the  current 
Technical  Specifications.  Although  protected 
by  the  OPRM  from  thermal-hydraulic  core 
instabilities  above  30%  core  power, 
operation  under  natural  circulation 
conditions  is  not  allowed.  No  accidents  or 
transients  of  a  type  not  analyzed  in  the  FSAR 
are  created  by  operating  under  these 
conditions  with  the  protection  of  the  OPRM 
system.  No  new  failure  modes  of  either  the 
new  OPRM  equipment  or  of  the  existing 
APRM  equipment  have  been  introduced. 
Quality  software  design,  testing, 
implementation  and  module  self-health 
testing  provides  assurance  that  no  new 
equipment  malfunctions  due  to  software 
errors  are  created.  The  possibility  of  an 
accident  of  a  new  or  different  type  than  any 
evaluated  previously  is  not  created. 

The  new  OPRM  equipment  is  designed  and 
installed  to  the  same  system  requirements  as 
the  existing  APRM  equipment  and  is 
designed  and  tested  to  have  no  impact  on  the 
existing  functions  of  the  APRM  system. 
Appropriate  isolation  is  provided  where  new 
interconnections  between  redundant 
separation  groups  are  formed.  The  OPRM 
modules  have  been  designed  and  tested  to 
assure  that  no  new  failure  modes  have  been 
introduced. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

There  has  been  no  reduction  in  the  margin 
of  safety  as  defined  in  the  basis  for  the 
Technical  Specifications.  The  OPRM  system 
does  not  negatively  impact  the  existing 
APRM  system.  As  a  result,  the  margins  in  the 
Technical  Specifications  for  the  APRM 
system  are  not  impacted  by  this  addition. 

Current  operation  under  the  ICAs  provides 
an  acceptable  margin  of  safety  in  the  event 
of  an  instability  event  as  the  result  of 
preventive  actions  and  Technical 
Specification  controlled  response  by  the 
control  room  operators.  The  OPRM  system 
provides  an  increase  in  the  reliability  of  the 
protection  of  the  margin  of  safety  by 
providing  automatic  protection  of  the  MCPR 
safety  limit,  while  the  protection  burden  is 
significantly  reduced  for  the  control  room 
operators.  This  protection  is  demonstrated  as 
described  above,  and  in  the  NRC  reviewed 
and  approved  Topical  Reports  NEDO-32465- 
A  and  CENPD-400-P-A. 

Replacement  of  the  ICA  operating 
restrictions  from  Technical  Specifications 
with  the  OPRM  system  does  not  affect  the 
margin  of  safety  associated  with  any  other 
system  or  fuel  design  parameter. 


Therefore,  the  change  does  not  involve  a 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  i^viewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Libran,'. 
Reference  Department,  71  South 
Franklin  Street,  VVilkes-Barre.  PA  18701. 

Attorney  for  licensee:  Jay  Silberg. 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Robert  A.  Capra. 

Southern  Nuclear  Operating  Company, 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Geoigia. 
City  of  Dalton,  Georgia,  Docket  Nos.  50- 
321  and  50-366,  Edwin  I.  Hatch  Nuclear 
Plant,  Units  1  and  2,  Appling  County. 
Georgia 

Date  of  amendments  request:  July  22, 
1998. 

Description  of  amendments  request: 
The  proposed  amendments  would 
change  Technical  Specification  Tables 
3.3.6.1-1  and  3.3.6.2-1  by  increasing 
the  Allowable  Values  for  the  high 
radiation  trip  for  the  exhaust  monitors 
for  the  reactor  building  and  the 
refueling  floor. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Do  the  projxwed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  Unit  1  and  Unit  2  reactor  building  and 
refueling  floor  ventilation  exhaust  radiation 
monitors  perform  no  function  in  preventing, 
or  decreasing  the  probability  of.  a  previously 
evaluated  accident.  The  monitors  are 
designed  to  monitor  ventilation  exhaust  for 
indications  of  a  release  of  radioactive 
material  resulting  from  a  design  basis 
accident  and  initiate  appropriate  protective 
actions.  Because  the  proposed  changes  affect 
only  the  ventilation  exhaust  radiation 
monitors,  the  probability  of  an  accident 
previously  evaluated  remains  the  same. 

The  function  of  the  'reactor  building  and 
the  refueling  floor  ventilation  exhaust 
radiation  monitors,  in  combination  with 
other  accident  mitigation  systems,  is  to  limit 
fission  product  release  during  and  following 
postulated  design  basis  accidents.  The 
proposed  new  Allowable  Values  for  the  high 
radiation  trip  will  continue  to  ensure  the 
offsite  doses  resulting  from  a  design  basis 
accident  do  not  exceed  the  NRC-approved 
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licensing  basis  and  FSAR  (Final  Safety 
Analysis  Rep)ortl  limits.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  changes  increase  the 
radiation  level  at  which  the  ventilation 
exhaust  monitors  actuate;  however,  the 
manner  in  which  their  actuation  logic 
functions  and  the  systems  that  isolate  or 
actuate  as  a  result  are  unaffected  by  the 
proposed  changes.  Furthermore,  the 
ventilation  exhaust  monitors  will  continue  to 
perform  their  design  function  of  limiting 
offsite  doses  to  NRC-approved  licensing  basis 
and  FSAR  limits  at  the  higher  Allowable 
Values.  Therefore,  the  proposed  changes 
cannot  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  Bases  for  Unit  1  and  Unit  2  Technical 
Specification  Tables  3.3.6.1-1  and  3.3.6.2-1 
state  that  the  Allowable  Values  for  the  reactor 
building  and  refueling  floor  ventilation 
exhaust  radiation  monitors  "are  chosen  to 
ensure  radioactive  releases  do  not  exceed 
offsite  dose  limits."  The  proposed  Allowable 
Values  ensure  the  radiation  monitors  actuate 
at  a  radiation  level  sufficient  to  ensure  offsite 
doses  are  within  the  NRC-approved  licensing 
basis  and  FSAR  limits.  The  proposed 
Allowable  Values  comply  with  the  margin  of 
safety  defined  in  the  Technical  SpeciHcations 
Bases  for  the  ventilation  exhaust  radiation 
monitors;  therefore,  the  proposed  changes  do 
not  reduce  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley. 
Georgia. 

/Attorney /or  i/censee:  Ernest  L.  Blake. 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW., 
Washington,  DC. 

NRC  Project  Director:  Herbert  N. 
Berkow. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  July  7, 
1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  spent  fuel  pool  criticality  analysis 
and  rack  utilization  schemes  by 
allowing  credit  for  spent  fuel  pool 
soluble  boron. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  presence  of  soluble  boron  in  the  spent 
fuel  pool  water  for  criticality  control  does  not 
increase  the  probability  of  a  fuel  assembly 
drop  accident  in  the  spent  fuel  pool.  The 
handling  of  the  fuel  assemblies  in  the  spent 
fuel  pool  has  always  been  performed  in 
borated  water. 

The  criticality  analysis  shows  the 
consequences  of  a  fuel  assembly  drop 
accident  in  the  spent  fuel  pool  are  not 
affected  when  considering  the  presence  of 
soluble  boron.  The  rack  Krff  (K  effective] 
remains  less  than  or  equal  to  0.95. 

There  is  no  increase  in  the  probability  of 
an  accident.  The  proposed  change  does  allow 
a  greater  number  of  fuel  storage 
configurations  in  the  sp)ent  fuel  pool.  While 
this  could  increase  the  probability  of  a  fuel 
misloading,  the  presence  of  sufficient  soluble 
boron  in  the  spent  fuel  pool  precludes 
criticality  as  a  result  of  the  misloading.  Fuel 
assembly  placement  will  continue  to  be 
controlled  pursuant  to  approved  fuel 
handling  procedures  and  will  be  in 
accordance  with  the  Technical  Specification 
sp>ent  fuel  rack  storage  configuration 
limitations. 

There  is  no  increase  in  the  consequences 
of  the  accidental  misloading  of  sptent  fuel 
assemblies  into  the  spent  fuel  pool  racks.  The 
criticality  analyses  demonstrate  that  the  p)ool 
KefT  will  remain  less  than  or  equal  to  0.95 
following  an  accidental  misloading  due  to 
the  boron  concentration  of  the  fxxal.  The 
proposed  Technical  Specification  limitation 
will  ensure  that  an  adequate  spent  fuel  pool 
boron  concentration  is  maintained. 

There  is  no  increase  in  the  probability  of 
the  loss  of  normal  cooling  to  the  spent  fuel 
pool  water  when  considering  the  presence  of 
soluble  boron  in  the  pmol  water  for 
subcriticality  control  since  a  high 
concentration  of  soluble  boron  has  always 
been  maintained  in  the  spent  fuel  pool  water. 

Reactivity  changes  due  to  spent  fuel  pool 
temperature  changes  have  been  evaluated. 
The  basic  case  criticality  analysis  covers  a 
"normal"  spent  fuel  pool  temperature  range 
of  50  degrees  F  to  160  degrees  F.  Spent  fuel 
pool  temperature  accidents  are  considered 
outside  the  normal  temperature  range 
extending  from  32  degrees  F  to  240  degrees 
F.  In  all  spent  fuel  pool  temperature  accident 
cases,  sufficient  reactivity  margin  is  available 
to  the  0.95  KcfT  limit  without  requiring 
additional  soluble  boron  above  the  base  case 
level.  Because  adequate  soluble  boron  will  be 
maintained  in  the  spent  fuel  pool  water  to 
maintain  Kerr  less  than  or  equal  to  0.95,  the 
consequences  of  a  loss  of  normal  cooling  to 
the  spent  fuel  pool  will  not  be  increased. 

Therefore,  based  on  the  conclusions  of  the 
above  analysis,  the  proptosed  changes  do  not 
involve  a  significant  increase  in  the 


probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Spent  fuel  handling  accidents  are  not  new 
or  different  types  of  accidents,  they  have 
been  analyzed  in  Section  15.7.4  of  the 
Updated  Final  Safety  Analysis  Report. 

Criticality  accidents  in  the  spent  fuel  pool 
are  not  new  or  different  types  of  accidents, 
they  have  been  analyzed  in  the  Updated 
Final  Safety  Analysis  Report  and  in 
Criticality  Analysis  reports  associated  with 
specific  licensing  amendments  for  fuel 
enrichments  up  to  and  exceeding  the 
nominal  4.95  weight  p)ercent  U^^'  [Uranium- 
235]  that  is  assumed  for  the  profwsed  change. 

Current  Technical  Specifications  contain 
limitations  on  the  spent  fuel  pool  boron 
concentration.  The  actual  boron 
concentration  in  the  spent  fuel  pool  has  been 
maintained  at  a  higher  value.  The  proposed 
changes  to  the  Technical  Specifications 
establish  new  boron  concentration 
requirements  for  the  spent  fuel  pool  water 
consistent  with  the  results  of  the  new 
criticality  analysis  (Attachment  2). 

Since  soluble  boron  has  always  been 
maintained  in  the  spent  fuel  pool  water,  and 
is  currently  required  by  Technical 
Specifications,  the  implementation  of  this 
new  requirement  will  have  little  effect  on 
normal  pool  of)erations  and  maintenance.  A 
dilution  of  the  spent  fuel  pool  soluble  boron 
has  always  been  a  possibility;  however,  it 
was  shown  in  the  spent  fuel  pool  dilution 
evaluation  (Attachment  3)  that  there  are  no 
credible  dilution  events  for  which  the  spent 
fuel  pool  KefT  could  increase  to  greater  than 
0.95.  Therefore,  the  implementation  of  new 
limitations  on  the  spent  fuel  pool  boron 
concentration  will  not  result  in  the 
possibility  of  a  new  kind  of  accident. 

The  proposed  changes  to  Technical 
Specifications  3.9.13,  4.9.13,  and  5.6 
continue  to  specify  the  requirements  for  the 
spent  fuel  rack  storage  configurations.  Since 
the  proposed  spent  fuel  pool  storage 
configuration  limitations  will  be  similar  to 
the  current  ones,  the  new  limitations  will  not 
have  any  significant  effect  on  normal  spent 
fuel  pool  operations  and  maintenance  and 
will  not  create  any  possibility  of  a  new  or 
different  kind  of  accident.  Verifications  will 
continue  to  be  performed  to  ensure  that  the 
spent  fuel  pool  loading  configuration  meets 
specified  requirements. 

The  misloading  of  a  fuel  assembly  in  the 
required  storage  configuration  has  been 
evaluated.  In  all  cases,  the  rack  Kefr  remains 
less  than  or  equal  to  0.95.  Removal  of  an  [sic] 
Rod  Control  Cluster  Assembly  from  a 
checkboard  storage  configuration  has  been 
analyzed  and  found  to  be  bounded  by  the 
misloading  of  a  fuel  assembly. 

As  discussed  above,  the  proposed  changes 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident.  There  is  no 
significant  change  in  plant  configuration, 
equipment  design  or  equipment. 

Under  the  proposed  amendment,  no 
changes  «re  being  made  to  the  racks 
themselves,  any  other  systems,  or  to  the 
physical  structures  of  the  Fuel  Handling 
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Building  itself.  Therefore,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  mai^in  of  safety. 

The  Technical  Specification  changes 
proposed  by  this  License  Amendment 
Request  and  the  resulting  spent  fuel  storage 
operation  limits  will  provide  adequate  safety 
margin  to  ensure  that  the  stored  fuel 
assembly  array  will  always  remain 
subcritical.  Those  limits  are  based  on  a  plant 
specific  criticality  analysis  (Attachment  2) 
performed  in  accordance  with  Westinghouse 
sp)ent  fuel  rack  criticality  analysis 
methodology. 

While  the  criticality  analysis  utilized  credit 
for  soluble  boron,  storage  configurations  have 
been  defined  using  95/95  Kcfr  calculations  to 
ensure  that  the  spent  fuel  rack  K«ff  will  be 
less  than  1.0  with  no  soluble  boron.  Soluble 
boron  credit  is  used  to  offset  uncertainties, 
tolerances,  and  off-normal  conditions  and  to 
provide  subcritical  margin  such  that  the 
sf>ent  fuel  pool  Ken  is  maintained  less  than 
or  equal  to  0.95. 

The  loss  of  substantial  amounts  of  soluble 
boron  froxa  the  spent  fuel  pool  which  could 
lead  to  Kerr  exceeding  0.95  has  been 
evaluated  (Attachment  3]  and  shown  to  be 
not  credible.  A  safety  evaluation  has  been 
performed  which  shows  that  dilution  of  the 
spent  fuel  pool  boron  concentration  from 
2500  ppm  to  700  ppm  is  not  credible.  Also, 
the  spent  fuel  rack  K^rr  will  remain  less  than 
1.0  (with  a  95/95  conhdence  level)  with  the 
spent  fuel  pool  flooded  with  unborated 
water.  These  safety  tmalyses  demonstrate  a 
level  of  safety  comparable  to  the  conservative 
criticality  analysis  methodology  required  by 
Westinghouse  WCAP-14416. 

Based  on  the  above  evaluation,  the  South 
Texas  Project  concludes  that  the  proposed 
changes  to  the  Technical  Specifications 
involve  no  signiHcant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  TX 
77488. 

Attorney  for  licensee:  Jack  R. 
Newmfui,  Esq.,  Morgan,  Lewis  & 
Bockius,  1800  M  Street,  N.W., 
Washington,  DC  20036-5869. 

NRC  Project  Director:  John  N. 
Hannon. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  sepsu-ate  individual 


notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  hsts  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Duice  Energy  Corporation,  Docket  No. 
50-287,  Oconee  Nuclear  Station.  Unit 
No.  3,  Oconee  County,  South  Carolina 

Date  of  amendment  request:  July  20, 
1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
extend,  on  a  one-time  basis.  Technical 
Specification  Surveillance  4.18.3  for 
hydraulic  and  mechanical  snubber 
testing.  The  tests  are  required  to  be 
performed  at  a  frequency  of  18  months, 
with  a  maximum  allowed  frequency  of 
22  months,  15  days.  The  amendment 
would  extend  this  to  a  maximum  of  25 
months. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  July  27,  1998 
(63  FR  40137). 

Expiration  date  of  individual  notice: 
August  26,  1998. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street.  Walhalla, 
South  Carolina. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimity  for  a  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 


amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  vfith  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/ or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Docimaent 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  pubhc  document  rooms  for  the 
particular  facilities  involved. 

CBS  Corporation.  Docket  No.  50-22. 
Westinghouse  Test  Reactor,  Waltz  Mill, 
Pennsylvania 

Date  of  application  for  amendment: 
December  22,  1997  supplemented  on 
June  15,  1998. 

Brief  description  of  amendment:  This 
amendment  changes  the  legal  name  of 
the  licensee  for  the  Westinghouse  Test 
Reactor  from  Westinghouse  Electric 
Corporation  to  CBS  Corporation. 

Date  of  issuance:  ]u\y  31,  1998. 

Effective  Date;  July  31,  1998. 

Amendment  No:  7. 

Facility  Operating  License  No.  TR-2: 
This  amendment  changes  the  legal  name 
of  the  licensee  for  the  Westinghouse 
Test  Reactor  from  Westinghouse  Electric 
Corporation  to  CBS  Corporation. 

I)ate  of  initial  notice  in  Federal 
Register  July  15.  1998  (63  FR  38207). 

The  Commission  has  issued  a  Safety 
Evaluation  for  this  amendment  dated 
July  31,  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document:  N/A. 

Commonwealth  Edison  Company. 
Docket  No.  50-249.  Dresden  Nuclear 
Power  Station,  Unit  3.  Grundy  County, 
Illinois 

Date  of  application  for  amendment: 
May  6,  1998. 

Brief  description  of  amendment:  The 
proposed  amendment  would  amend 
Technical  Specification  (TS)  4.6.E  to 
allow  a  one-time  extension  of  the  40- 
month  surveillance  interval  requirement 
to  set  pressure  test  or  replace  all  Main 
Steam  Safety  Valves  (MSSVs)  to  a 
maximum  interval  of  60  months  as 
currently  allowed  by  the  American 
Society  of  Mechanical  Engineers 
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(ASME)  Boiler  and  Pressure  Vessel  Code 
(Code). 

Date  of  issuance:  August  7,  1998. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  No.:  163. 

Facility  Operating  License  No.  DPR- 
25:  The  amendment  revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  June  3. 1998  (63  FR  30263). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  7,  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Morris  Area  Public  Library 
District,  604  Liberty  Street,  Morris, 
Illinois  60450. 

Consolidated  Edison  Company  of  New 
York.  Docket  No.  50-247.  Indian  Point 
Nuclear  Generating  Unit  No.  2. 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
November  2,  1994,  as  supplemented 
January  4,  1995.  February  19,  1998, 
April  28.  1998,  and  June  5,  1998. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  that  have  become 
unnecessary  due  to  previous  approved 
amendments,  make  editorial  changes, 
change  managerial  titles,  update 
references  and  reporting  requirements. 

Date  of  issuance:  August  12,  1998. 

Effective  date:  As  of  tne  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  198. 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  8,  1995  (60  FR 
56365). 

The  January  4, 1995,  February  19, 
1998.  April  28,  1998.  and  June  5. 1998. 
letters  provided  clarifying  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  12, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue.  White  Plains.  New 
York  10610. 

Detroit  Edison  Company.  Docket  No. 
50-341,  Fermi  2,  Monroe  County, 
Michigan 

Date  of  application  for  amendment: 
January  28.  1998  (NRC-98-0011)  as 
supplemented  March  12  and  June  9. 
1998. 


Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  3.4.2.1,  "Safety/Relief 
Valves."  changing  the  safety  relief  valve 
(SRV)  setpoint  tolerance  from  plus  or 
minus  1  percent  to  plus  or  minus  3 
percent.  An  associated  footnote  is 
revised  to  indicate  that,  although  the  as- 
found  setpoint  tolerance  is  now  plus  or 
minus  3  percent,  the  as-left  settings  of 
the  SRVs  shall  be  within  plus  or  minus 
1  percent  of  the  specified  setpoints  prior 
to  installation  of  the  SRVs  after  testing. 
Bases  section  3/4.4.2  is  also  revised. 

Date  of  issuance:  July  31,  1998. 

Effective  date:  July  31. 1998,  with  full 
implementation  prior  to  restart  from  the 
sixth  refueling  outage. 

Amendment  No.:  123. 

Facility  Operating  License  No.  NPF- 
43:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  25. 1998  (63  FR 
9600).  The  March  12  and  Jime  9,  1998. 
letters  provided  clarifying  information 
that  was  within  the  scope  of  the  original 
Federal  Register  notice  and  did  not 
change  the  staffs  initial  proposed  no 
significant  hazards  considerations 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  31. 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  Ellis  Reference  and  Information 
Center.  3700  South  Custer  Road. 
Moiuoe,  Michigan  48161. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi  2,  Monroe  County, 
Michigan 

Date  of  application  for  amendment: 
Jiine  26.  1998  (NRC-98-0040)  as 
supplemented  July  16.  1998  (NRC-98- 
0096).  and  July  23.  1998  (NRC-98- 
0117). 

Brief  description  of  amendment:  The 
amendment  provides  a  one-time 
extension  of  the  interval  for  a  number  of 
technical  specification  (TS)  siurveillance 
requirements  that  will  be  performed 
during  the  sixth  refueling  outage.  TS 
4.0.2  and  Index  page  xxii  are  revised 
and  TS  tables  4.0.2-1  and  4.0.2-2  are 
replaced  to  reflect  the  extensions. 

NRC  has  also  granted  the  request  of 
Detroit  Edison  Company  to  withdraw  a 
portion  of  its  June  26, 1998,  application. 
By  letter  dated  July  16,  1998,  the 
licensee  made  some  editorial  changes 
and  withdrew  the  portion  of  the 
submittal  related  to  TS  4.0.5  for  the 
inservice  testing  of  two  valves.  A  change 
to  the  schedule  for  these  valves  will  be 
handled  within  the  Inservice  Testing 


Program  and  a  TS  change  is  not 
necessary.  For  further  details  with 
respect  to  this  action,  see  the 
application  for  amendment  dated  June 
26, 1998,  and  the  licensee's  letter  dated 
July  16, 1998,  which  withdrew  this 
portion  of  the  application  for  the  license 
amendment,  and  the  staffs  safety 
evaluation  enclosed  with  the 
amendment.  By  letter  dated  July  23, 
1998,  the  Ucensee  added  an  additional 
surveillance  requirement  for  two 
instruments  to  the  amendment.  The 
above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  listed  below. 

Date  of  issuance:  August  4, 1998. 

Effective  date:  August  4,  1998,  with 
full  implementation  within  30  days. 

Amendment  No.:  124. 

Facility  Operating  License  No.  NPF- 
43:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  2,  1998  (63  FR  36273). 
The  July  16  and  July  23, 1998,  letters 
provided  clarifying  information  and 
updated  TS  pages  that  were  'vithin  the 
scope  of  the  original  Federal  Register 
notice  and  did  not  change  the  staffs 
initial  proposed  no  significant  hazards 
considerations  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  4,  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  Ellis  Reference  and  Information 
Center,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

DuJce  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
July  8, 1998. 

Brief  description  of  amendments:  The 
amendments  revise  TS  4.5.4.1.b.l  for 
testing  the  Penetration  Room 
Ventilation  System  air  flow  by  adding  a 
reference  to  the  following  statement  that 
has  been  added  to  the  bottom  of  the  TS 
page:  "A  temporary  noncompliance 
with  this  surveillance  requirement  is 
allowed  until  August  30, 1998,  to 
complete  necessary  modifications  to 
enable  flow  testing  in  accordance  with 
ANSI  N51(>-1975."  This  acUon 
supersedes  the  Notice  of  Enforcement 
Discretion  that  was  issued  by  the  staff 
on  July  8,  1998. 

Date  of  Issuance:  August  7, 1998. 
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Effective  date:  As  of  the  date  of 
issuance. 

Amendment  Nos.:  Unit  1 — 231;  Unit 
2—231;  Unit  3—228. 

Facility  Operating  License  Nos.  DPR- 
38,  DPR-47.  and  DPR-55:  The 
amendments  revise  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes.  (63  FR  38433  dated 
July  16,  1998).  The  notice  provided  an 
opportunity  to  submit  comments  on  the 
Commission's  proposed  no  significant 
hazards  consideration  determination. 
No  comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  August  17,  1998, 
but  indicated  that  if  the  Commission 
makes  a  final  no  significant  hazards 
consideration  determination,  any  such 
hearing  would  take  place  after  issuance 
of  the  amendments. 

The  Commission's  related  evaluation 
of  the  amendments,  finding  of  exigent 
circumstances,  and  a  final  no  significant 
hazards  consideration  determination  are 
contained  in  a  Safety  Evaluation  dated 
August  7, 1998. 

Local  Public  Document  Room 
location:  Oconee  Coimty  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina. 
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Entergy  Operations,  Inc.,  Docket  No.  50- 
368.  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  application  for  amendment: 
May  19, 1995,  as  supplemented  by 
letters  dated  February  27  and  September 
30,  1996. 

Brief  description  of  amendment:  The 
amendment  modifies  the  technical 
specifications  (TSs)  to  extend  the 
allowed  outage  times  (AOTs)  for  a  single 
inoperable  Safety  Ejection  Tank  (SIT) 
from  one  hour  to  24  hours,  and  for  a 
single  inoperable  SIT  specifically  due  to 
malfunctioning  SIT  water  level  or 
nitrogen  cover  pressure  instrumentation 
inoperability  from  one  hour  to  72  hours. 

Date  of  issuance:  August  7, 1998. 

Effective  date:  August  7,  1998. 

Amendment  No.:  192. 

Facility  Operating  License  No.  NPF-6: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  2. 1995  (60  FR  39439). 

The  February  27  and  September  30, 
1996,  submittals  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  NSHC  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  7.  1998. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville.  AR  72801. 

Florida  Power  Corporation,  et  al., 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
June  18, 1998,  and  supplemented  June 
30,  1998. 

Brief  description  of  amendment:  The 
amendment  proposed  to  revise  the 
Improved  Technical  Specifications  to 
allow  operation  with  a  number  of 
indications  previously  identified  as  tube 
end  anolmalies  and  multiple  tube  end 
anolmahes  in  the  Crystal  River  Unit  3 
Once  Through  Steam  Generator  tubes. 

Date  of  issuance:  July  30,  1998. 

Effective  date:  July  30,  1998. 

Amendment  No.:  169. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  30, 1998  (63  FR  35615). 
The  June  30,  1998  supplement  included 
clarifying  information  which  did  not 
change  the  original  no  significant 
hazards  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  30,  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street,  Crystal  River,  Florida 
34428. 

Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  application  for  amendments: 
May  27,  1998. 

Brief  description  of  amendments:  The 
amendments  revise  the  Administrative 
Controls.  Unit  Staff  Section  6.2.2.f  of  TS 
to  authorize  the  use  of  various 
controlled  shift  structures  and  durations 
during  a  nominal  (36  to  48  hours)  work 
week.  This  includes  the  use  of  up  to  12- 
hour  shifts  without  heavy  use  of 
overtime. 

Date  of  Issuance:  ]uly  30. 1998. 

Effective  Date:  July  30,  1998. 

Amendment  Nos.:  155  and  93. 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  1,  1998  (63  FR  35989). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  30,  1998. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library.  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003. 

GPU  Nuclear,  Inc.  et  al..  Docket  No.  50- 
219,  Oyster  Creek  Nuclear  Generating 
Station,  Ocean  County.  New  Jersey 

Date  of  application  for  amendment: 
October  31.  1996. 

Brief  description  of  amendment:  The 
amendment  deletes  Table  3.5.2  which 
lists  automatic  primary  containment 
isolation  valves.  In  addition,  the 
amendment  clarifies  the  applicabiUty  of 
an  action  statement  that  appUes  to 
several  Umiting  conditions  for  operation 
in  Section  3.5,  and  deletes  closure  time 
requirements  for  several  automatic 
isolation  valves  in  Section  4.5.F. 

Date  of  Issuance:  August  13,  1998. 

Effective  date:  August  13.  1998.  to  be 
implemented  within  60  days. 

Amendment  No.:  196. 

Facility  Operating  License  No.  DPR- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  18.  1996  (61  FR 
66707). 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Eveduation  dated  August  13, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library. 
Reference  Department.  101  Washington 
Street.  Toms  River,  NJ  08753. 

Illinois  Power  Company,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  1, 
DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
October  22,  1995. 

Brief  description  of  amendment:  The 
amendment  changes  Technical 
Specification  5.2.2.e,  "Unit  Staff."  by 
revising  the  requirements  for  controls 
on  the  working  hours  of  unit  staff  who 
perform  safety  related  functions. 

Date  of  issuance:  August  13,  1998. 

Effective  date:  August  13.  1998. 

Amendment  No.:  115. 

Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  20,  1995  (60  FR 
65681). 

The  Commission's  related  evaluation 
of  the  "amendment  is  contained  in  a 
Safety  Evaluation  dated  August  13, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
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Library,  120  West  Johnson  Street, 
Clinton.  IL  61727. 

Northeast  Nuclear  Energy  Company,  et 
al.  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
January  22,  1998,  as  supplemented  July 
17,  1998. 

Brief  description  of  amendment:  The 
amendment  revises  the  Millstone  Unit  3 
licensing  basis  to  accept  the  existing  use 
of  epoxy  coatings  on  safety  related 
components.  The  revised  licensing  basis 
will  be  incorporated  into  Chapter  9  of 
the  Final  Safety  Analysis  Report. 

Date  o//ssuance;  August  7,  1998. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  162. 

Facility  Operating  License  No.  NPF- 
49:  Amendment  revised  the  Final  Safety 
Analysis  Report  and  the  Facility 
Operating  License. 

Date  of  initial  notice  in  Federal 
Register:  February  25,  1998  (63  FR 
9606). 

The  July  17,  1998,  letter  provided 
clarifying  information  that  did  not 
change  the  scope  of  the  January  22. 
1998,  application,  and  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  7,  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Units 
1  and  2,  Goodhue  County,  Minnesota 

Date  of  application  for  amendments: 
September  24, 1996,  as  supplemented 
October  17, 1996,  January  3,  January  20, 
and  November  10,  1997,  and  January  9, 
June  8,  and  July  20,  1998. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  (TSs)  for  the  Prairie 
Island  Nuclear  Generating  Plant  Units  1 
and  2  to  allow  use  of  an  alternate  steam 
generator  tube  repair  criteria  (elevated 
F-star  or  EF*)  in  the  tubesheet  region 
when  used  with  the  repair  method  of 
additional  roll  expansion.  The 
amendments  incorporate  revised 
acceptance  criteria  for  tubes  with 


degradation  in  the  tubesheet  region  and 
enable  the  licensee  to  avoid  unnecessary 
plugging  and  sleeving  of  steam 
generator  tubes. 

Date  of  issuance:  August  13,  1998. 

Effective  date:  August  13,  1998,  with 
full  implementation  within  30  days. 

Amendment  Nos.:  137  £md  128. 

Facility  Operating  License  Nos.  DPR- 
42  and  DPR-60.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  4,  1996  (61  FR 
64388). 

The  licensee's  submittals  dated 
January  3,  January  20,  and  November 
10,  1997,  and  January  9,  June  8,  and  July 
20, 1998,  provided  additional  clarifying 
information  within  the  scope  of  the 
original  Federal  Register  notice  and  did 
not  affect  the  staff's  initial  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  13, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
February  6, 1998. 

Brief  description  of  amendment:  The 
amendment  revises  the  Reactor 
Protection  System  Normal  Supply 
Electrical  Protection  Assembly 
Undervoltage  Trip  Setpoint. 

Date  of  issuance:  July  29,  1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  245. 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  22,  1998  (63  FR  19976). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  29, 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Docimtients 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 


Public  Service  Electric  &■  Gas  Company, 
Docket  Nos.  50-272  and  50-311.  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
November  14,  1997. 

Brief  description  of  amendments:  The 
amendments  add  technical  specification 
(TS)  surveillance  requirements  for  the 
service  water  accumulator  vessels. 
Specifically,  surveillance  requirements 
are  provided  for  vessel  level,  pressure 
and  temperature,  and  discharge  valve 
response  time.  The  surveillance 
requirements  are  included  in  TS  3/ 
4.6.1.1  and  3/4.6.2.3,  and  the  applicable 
Bases  sections  are  expanded  to  provide 
supporting  infonnation. 

Date  of  issuance:  August  6, 1998. 

Effective  date:  August  6, 1998. 

Amendment  Nos.:  213  and  193. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  January  28, 1998  (63  FR  4432). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  6,  1998. 

No  significant  hazeu'ds  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  NJ  08079. 

Tennessee  Valley  Authority,  Docket  No. 
50-390  Watts  Bar  Nuclear  Plant,  Unit  1, 
Rhea  County,  Tennessee 

Date  of  application  for  amendment: 
May  6,  1998. 

Brief  description  of  amendment:  The 
requested  changes  would  replace  the 
two  percent  penalty  addressed  in 
Surveillance  Requirement  3.2.1.2(a) 
with  a  bumup-dependent  factor  to  be 
specified  in  the  WBN  Core  Operating 
Limits  Report  and  makes  associated 
changes  to  the  administrative  controls 
in  Technical  Specification  5.9.5  and  the 
BASES. 

Date  of  issuance:  August  10,  1998. 

Effective  date:  August  10, 1998. 

Amendment  No.:  11. 

Facility  Operating  License  No.  NPF- 
90:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  June  17,  1998  (63  FR  33109). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  10, 
1998. 

No  significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
TN  37402. 


Virginia  Electric  and  Power  Company,  et 
al.  Docket  Nos.  50-338  and  50-339, 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
November  5,  1997. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  (TS)  Sections  3.9.7, 
4.9.7.1,  4.9.7.2,  and  3/4.9.7  for  Unit  1, 
and  3.9.7,  4.9.7.1,  4.9.7.2,  and  3/4  .9.7 
for  Unit  2,  allowing  the  movement  of 
the  spent  fuel  pit  gate  over  the 
irradiated  fuel. 

Date  of  issuance:  August  3, 1998. 

Effective  date:  August  3, 1998. 

Amendment  Nos.:  213  and  194. 

Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  17,  1997  (62  FR 
66146). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  3,  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia 
22903-2498. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia 
22903-2498. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  August  1998. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Acting  Director.  Division  of  Reactor  Projects — 
ni/IV,  Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  98-22766  Filed  8-25-98;  8:45  am] 
BILUNO  CODE  7S90-01-P 
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POSTAL  SERVICE 

Information  Based  Indicia  Program 
(IBIP)  Performance  Criteria  for 
Information  Based  Indicia  and  Security 
Architecture  for  IBI  Postage  Metering 
Systems  (PCIBISAIBIPMS) 

AGENCY:  Postal  Service. 

ACTION:  Notice  of  USPS  response  to 

public  comments  and  availability  of 

Performance  Criteria  with  request  for 

comments. 


functional  Performance  Criteria  as 
defined  in  this  release.  The  following 
published  specifications  are  hereby 
superseded  by  this  Performance  Criteria 
release: 

IBIP  Open  System  Indicia  Specification 

dtdjuly  23,  1997 
IBIP  Open  System  PSD  Specification 

dtdjuly  23,  1997 
IBIP  Open  System  Host  Specification 

dtd  October  9,  1996 
IBIP  Key  Management  Plan  dtd  April 

25, 1997 

The  Postal  Service  also  seeks 
comments  on  intellectual  property 
issues  raised  by  IBIP  Performance 
Criteria,  policy,  and  procedures  if 
adopted  in  present  form.  If  an 
intellectual  property  issue  includes 
patents  or  patent  applications  covering 
any  implementations  of  the  Performance 
Criteria,  the  comment  should  include  a 
listing  of  such  patents  and  applications 
and  the  license  terms  available  for  such 
patents  and  applications. 
ADDRESSES:  Copies  of  the  Performance 
Criteria  noted  above  may  be  obtained 
fi-om  Edmund  2^1ickman,  United  States 
Postal  Service,  475  L'Enfant  Plaza  SW, 
Room  lP-801,  Washington  EX]  20260- 
2444.  Copies  of  all  vmtten  comments 
may  be  inspected,  by  appointment, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  at  the  above  address. 
DATES:  All  written  comments  must  be 
received  on  or  before  October  26,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edmund  Zelickman  at  (202)  268-3940. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
[FR  Doc.  98-22923  Filed  8-25-98;  8:45  am) 

BILUNG  CODE  7710-12-P 


SUMMARY:  The  Postal  Service  has 
pubUshed  a  set  of  draft  specifications 
for  the  Information-Based  Indicia 
Program  (IBIP).  In  an  effort  to  comply 
with  comments  received  regarding  those 
specifications  we  have  compiled  a  set  of 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 
Extension: 

Rule  17  Ad-€,  SEC  File  No.  270-151,  OMB 
Control  No.  3235-0291 

Rule  17  Ad-7,  SEC  File  No.  270-152,  OMB 
Control  No.  3235-0136 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  previously 
approved  collections  of  information 
discussed  below: 


•  Rulel7Ad-6     Recordkeeping 
Requirements  for  Transfer  Agents 

Rule  17  Ad-6  under  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  §  78b 
et  seq.)  requires  every  registered  transfer 
agent  to  make  and  keep  current  records 
about  a  variety  of  information,  such  as: 
(1)  specific  operational  data  regarding 
the  time  taken  to  perform  transfer  agent 
activities  (to  ensure  compliance  with 
the  minimum  performance  standards  in 
Rule  17Ad-2  (17  CFR  240.17Ad-2));  (2) 
written  inquiries  and  requests  by 
shareholders  and  broker-dealers  and 
response  time  thereto;  (3)  resolutions, 
contracts  or  other  supporting  documents 
concerning  the  appointment  or 
termination  of  the  transfer  agent;  (4) 
stop  orders  or  notices  of  adverse  claims 
to  the  securities:  and  (5)  all  canceled 
registered  securities  certificates. 

These  recordkeeping  requirements 
ensure  that  all  registered  transfer  agents 
are  maintaining  the  records  necessary  to 
monitor  and  keep  adequate  control  over 
their  own  performance  and  to  examine 
registered  transfer  agents  on  an 
historical  basis  for  compliance  with 
applicable  rules. 

It  is  estimated  that  approximately 
1,248  registered  transfer  agents  will 
spend  a  total  of  599,040  hours  per  year 
complying  with  Rule  17Ad-6.  Based  on 
average  cost  per  hour  of  $50,  the  total 
cost  of  compliance  with  Rule  17Ad-6  is 
$29,952,000. 

The  retention  period  for  the 
recordkeeping  requirement  under  Rule 
1 7 Ad-6  is  six  months  to  one  year.  In 
addition,  such  records  must  be  retained 
for  a  total  of  two  to  six  years  or  for  one 
year  after  termination  of  the  transfer 
agency,  dep)ending  on  the  particular 
record  or  document.  The  recordkeeping 
requirement  under  Rule  1 7Ad-6  is 
mandatory  to  assist  the  Commission  and 
other  regulatory  agencies  with 
monitoring  transfer  agents  and  ensuring 
compliance  with  the  rule.  This  rule  does 
not  involve  the  collection  of 
confidential  information. 

•Rulel7Ad-7     Recordkeeping 
Requirements  for  Transfer  Agents 

Rule  17Ad-7  under  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  §  78b 
et  seq.)  requires  each  registered  transfer 
agent  to  retain,  in  an  easily  accessible 
place  for  a  period  of  six  months  to  one 
year,  all  the  records  required  to  be  made 
and  kept  current  under  the 
Commission's  rules  regarding  registered 
transfer  agents.  Rule  17 Ad-7  also 
requires  such  records  to  be  retained  for 
a  total  of  two  to  six  years  or  for  one  year 
after  termination  of  the  transfer  agency, 
depending  on  the  particular  record  or 
document. 
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These  recordkeeping  requirements 
ensure  that  all  registered  transfer  agents 
are  maintaining  the  records  necessary  to 
monitor  and  keep  adequate  control  over 
their  own  performance  and  to  examine 
registered  transfer  agents  on  an 
historical  basis  for  compliance  with 
applicable  rules. 

It  is  estimated  that  approximately 
1,248  registered  transfer  agents  will 
spend  a  total  of  142,272  hours  per  year 
complying  with  Rule  17Ad-7.  Based  on 
average  cost  per  hour  or  $50,  the  total 
cost  of  compliance  with  Rule  17Ad-7  is 
$7,113,600. 

The  retention  period  for  the 
recordkeeping  requirement  under  Rule 
17Ad-7  is  six  months  to  one  year.  In 
addition,  such  records  must  be  retained 
for  a  total  of  two  to  six  years  or  for  one 
year  after  termination  of  the  transfer 
agency,  depending  on  the  particular 
record  or  document.  The  recordkeeping 
requirement  under  Rule  17Ad-7  is 
mandatory  to  assist  the  Commission  and 
other  regulatory  agencies  with 
monitoring  transfer  agents  and  ensuring 
compliance  with  the  rule.  This  rule  does 
not  involve  the  collection  of 
confidential  information. 

Please  note  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 

General  Comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  following  persons:  (i) 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10102,  New  Executive  Office 
Building,  Washington,  D.C.  20503;  and 
(ii)  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.  Washington,  D.C.  20549. 
Comments  must  be  submitted  to  OMB 
within  30  days  of  this  notice. 

Dated:  August  11, 1998. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  98-22838  Filed  8-25-98;  8:45  am! 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings, 
Information  and  Consumer  Services,  450 
Fifth  Street,  N.W.,  Washington.  DC 
20549 
Extension: 

Rule  53,  SEC  File  No.  270-376,  OMB 
Control  No.  3235-0426 

Rule  54.  SEC  File  No.  270-376,  OMB 
Control  No.  3235-0427 

Rule  55,  SEC  File  No.  270-376,  OMB 
Control  No.  3235-0430 

Rule  57(a)  and  Form  U-57,  SEC  File  No. 
270-376.  OMB  Control  No.  3235-0428 

Rule  57(b)  and  Form  U-33-S,  SEC  File  No. 
270-376,  OMB  Control  No.  3235-0429 

Rule  1(c)  and  Form  U5S,  SEC  File  No.  270- 
168,  OMB  Control  No.  3235-0164 

Rule  2  and  Form  U-3A-2,  SEC  File  No. 
270-83,  OMB  Control  No.  3235-0161 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501,  et  seq.].  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Sections  32  and  33  of  the  Public 
Utility  Holding  Company  Act  of  1935, 
as  amended  ("Act"),  and  rules  53,  54.  55 
and  57  thereunder,  permit  holding 
companies  registered  imder  the  Act  to 
make  direct  or  indirect  investments  in 
exempt  wholesale  generators  ("EWGs") 
and  foreign  utility  companies 
("FUCOs"),  as  defined  in  sections  32 
and  33  of  the  Act,  respectively,  writhout 
the  prior  approval  of  the  Commission,  if 
certain  conditions  are  met.  Rules  53,  54 
and  55  do  not  create  a  reporting  burden 
for  respondents.  These  rules,  do, 
however,  contain  a  recordkeeping  and 
retention  requirement.  The  purpose  of 
requiring  the  availability  of  books  and 
records  identifying  investments  in  and 
earning  from  any  subsidiary  EWG  or 
FUCO  is  to  allow  the  Commission  to 
monitor  the  extent  and  the  effect  of 
registered  holding  companies' 
investments  in  these  new  entities.  This 
criterion  was  specifically  cited  by 
Congress  as  an  appropriate  item  for 
inclusion  in  the  Commission's 
rulemaking.  The  Commission  estimates 
that  the  total  annual  reporting  and 
recordkeeping  burden  of  collections 
under  each  of  rules  53,  54  and  55  is  110 
hours  per  rule  (e.g.,  11  responses  per 
rule  X  10  hours  per  rule  -  110  burden 
hours  per  rule). 

Rule  57  imposes  two  reporting 
requirements.  First,  and  pursuant  to  rule 


57(a).  companies  seeking  FUCO(  status 
must  file  a  notification  on  Form  U-57 
on  the  occasion  of  each  transaction 
involving  the  acquisition  of  a  FUCO.  In 
instances  where  non-utility  entities 
acquire  a  FUCO,  Form  U-57  is  the 
Commission's  sole  source  of 
information  regarding  such  projects. 
Even  when  public-utility  companies 
make  the  acquisition,  Form  U-57  may 
provide  the  only  prospective  data 
available  to  the  Commission  with 
respect  to  such  acquisition.  The 
Commission  estimates  that  the  total 
reporting  and  recordkeeping  burden  of 
collections  under  rule  57(a)  is  144  hours 
(e.g,  48  responses  x  3  hours  =  144 
burden  hours). 

The  second  reporting  requirement  of 
Rule  57  is  the  filing  of  Form  U-33-S. 
which  imposes  an  innual  reporting 
requirement  on  any  public- utility 
company  that  acquires  one  or  more 
FUCOs.  The  information  form  Form  U- 
33-S  allows  the  Commission  to  monitor 
overseas  investments  by  public-utility 
companies.  The  Commission  estimates 
that  the  total  reporting  and 
recordkeeping  burden  of  collections 
under  rule  57(b)  is  267  hours  [e.g.,  89 
responses  x  3  hours  =  267  burden 
hoius). 

Section  3  of  the  Act  and  rule  2  under 
the  Act  require  the  Commission  to 
monitor  exempt  holding  companies  to 
make  sure  that  exemptions  are  not 
detrimental  to  the  public  interest  or  the 
interest  of  investors  or  consumers.  Form 
U-3A-2  is  the  single  uniform  periodic 
submission  which  allows  the  staff  to 
effectively  accomplish  this  task.  The 
Commission  estimates  that  the  total 
reporting  and  recordkeeping  burden  of 
collections  under  rule  2  is  319  hours 
(e.g.,  91  responses  x  3.5  hours  =  319 
burden  hours). 

Section  5  of  the  Act  imposes  similar 
duties  on  the  Commission  with  respect 
to  registered  holding  companies.  The 
Form  U5S  allows  the  staff  to  gather  an 
annual  "snapshot"  of  each  registered 
system  for  review  and  comparison  with 
other  systems.  Relying  on  the 
fragmented  information  submitted  with 
applications  on  Form  U-1  for 
Commission  approval  of  certain 
transactions,  or  other  submissions  by 
registered  holding  companies  or  their 
subsidiaries,  would  not  be  an 
appropriate  substitute  for  the 
comprehensive  and  timely  information 
provided  on  Form  U5S.  The 
Commission  estimates  that  the  total 
reporting  and  recordkeeping  burden  of 
collections  luider  Form  U5S  is  4.142 
hours  [e.g.,  19  responses  x  218  hoxus  = 
4,142  biorden  hours). 

These  estimates  of  average  burden 
hours  are  made  solely  for  the  purposes 
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of  the  Paperwork  Reduction  Act  and  are 
not  derived  from  a  comprehensive  or 
even  a  representative  survey  or  study  of 
the  costs  of  SEC  rules  and  forms. 

Rules  1(c),  2,  53.  54.  55.  57(a)  and 
57(b)  each  impose  a  mandatory 
recordkeeping  requirement  of  this 
information  collection.  It  is  mandatory 
that  qualifying  companies  provide  the 
information  required  by  rules  2,  53.  54, 
55,  57(a)  and  57(b),  and  it  is  mandatory 
that  registered  holding  companies 
provide  the  information  required  by  rule 
1(c).  There  is  no  requirement  to  keep  the 
information  in  the  forms  confidential 
because  it  is  public  information. 

Written  comments  regrading  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  officer 
for  the  Securities  and  Exchange 
Commission.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  ("OMB"), 
(Project  Numbers  3235-0426  [Rule  53], 
3235-0427  [Rule  54],  3235-0430  [Rule 
55],  3235-0428  [Form  U-57],  3235-0429 
[Form  U-33-S],  3235-0168  [Form  U5S], 
and  3235-0161  [Form  U-3A-2],  Room 
10202.  New  Executive  Office  Building, 
Washington,  D.C.  20503;  and  (ii) 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  £md  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  August  17,  1998. 
Margaret  H.  McFarland, 

Dep  u  ty  Secretary. 

[FR  Doc.  98-22840  Filed  8-25-98;  8:45  am) 
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SECURUiES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  IX) 
20549. 

Extension: 
Rule  45,  SEC  File  No.  270-164,  OMB 

Control  No.  3235-0154 
Rule  52,  SEC  File  No.  270-326,  OMB 
Control  No.  3235-0369 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  The  SecuriUes 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 


Rule  45  under  the  Public  Utility 
Holding  Company  Act  of  1935  (15 
U.S.C.  79A,  et  seq.]  ("Act")  imposes  a 
filing  requirement  on  registered  holding 
companies  and  their  subsidiaries  under 
section  12(b)  of  the  Act.  Under  the 
requirement,  the  companies  must  file  a 
declaration  seeking  authority  to  make 
loans  or  otherwise  extend  credit  to  other 
companies  in  the  same  holding 
company  system.  Among  others,  the 
rule  excepts  from  the  filing  requirement 
the  performance  of  payment  obligations 
under  consolidated  tax  agreements.  The 
purpose  of  the  rule  is  to  ensure  that 
registered  holding  companies  and  their 
subsidiaries  do  not  engage  in  activities 
that  are  a  detriment  to  interests  the  Act 
is  designed  to  protect  (i.e.,  cross- 
subsidization).  The  Commission 
estimates  that  the  total  annual  reporting 
and  recordkeeping  burden  is  46  hours. 
[e.g.,  14  recordkeepers  x  approximately 
3.3  hours  =  approximately  46  hours). 

It  is  mandatory  that  qualifying 
companies  provide  the  information 
required  by  rule  45.  There  is  no 
requirement  to  keep  the  information 
confidential  because  it  is  public 
information. 

Rule  52  permits  public  utility 
subsidiary  companies  of  registered 
holding  companies  to  issue  and  sell 
certain  securities  without  filing  a 
declaration  if  certain  conditions  are  met. 
The  Commission  estimates  that  the  total 
annual  reporting  and  recordkeeping 
burden  of  collections  under  rule  52  is  33 
hours  (e.g.,  33  responses  x  one  hour  = 
33  burden  hours). 

There  is  no  recordkeeping 
requirement  of  this  information 
collection.  It  is  mandatory  that 
qualifying  companies  provide  the 
information  required  by  rule  52.  There 
is  no  requirement  to  keep  the 
information  confidential  because  it  is 
public  information. 

The  estimates  of  average  burden  hours 
are  made  for  the  purposes  of  the 
Paperwork  Reduction  Act  and  £u^  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms.  It 
should  be  noted  that  "an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number." 

General  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  ("OMB"). 
Room  10202,  New  Executive  Office 
Building,  Washington,  D.C.  20503;  and 
(ii)  Michael  E.  Bartell,  Associate 


Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
Comments  must  be  submitted  to  OMB 
within  30  days  of  this  notice. 

Dated:  August  19.  1998. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  98-22842  Filed  8-25-98;  8:45  am] 

BILUNG  CODE  BOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  Office  of 
Management  and  Budget 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services.  Washington.  DC 
20549. 
Extensions: 

Reg.  D.  SEC  File  No.  270-72.  OMB  Control 
No.  3235-0076 

Reg.  A.  SEC  File  No.  270-110.  O.MB 
Control  No.  3235-0286 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  extension  on 
the  following: 

Regulations  A  and  D  provide 
exemptions  from  the  registration 
requirements  of  the  Securities  Act  of 
1933  ("Securities  Act").  Regulation  A 
pro\'ides  a  conditional  small  issues 
exemption  and  Regulation  D  sets  forth 
rules  governing  the  limited  offer  and     ^ 
sale  of  securities  without  Securities  Act 
registration.  Those  relying  on 
Regulation  A  must  file  a  Form  1-A  and 
those  relying  on  Regulation  D  file  a 
Form  D.  Issuers  of  securities  are  the 
likely  respondents.  Approximately  186 
respondents  file  Regulation  A  annually 
for  a  total  annual  burden  of  115,506 
hours.  Approximately  8,605 
respondents  file  Regulation  D  annually 
for  a  total  annual  burden  of  137,680 
hours. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Infonnation  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Room  10202, 
New  Executive  Office  Building, 
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Washington.  DC  20503;  and  (ii)  Michael 
E.  Bartell.  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  August  20.  1998. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  98-22877  Filed  8-25-98;  8:45  am) 
BILUNO  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(RelsaM  No.  34-40343;  International  Series 
Release  No.  1153;  File  No.  SR-Amex-08- 
27] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  the  Settlement  of  the 
Eurotop  100  Index 

August  19,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  July  8, 
1998,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Seciuities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  July  28,  1998,  the  Exchange  filed  an 
amendment  to  the  proposed  rule  change 
("Amendment  No.  1").^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  revise  the 
Eurotop  100  Index's  settlement  value 
methodology. 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  Amendment  No.  1  made  the  following 
clarifications:  (i)  the  London  International  Financial 
Futures  and  Options  Exchange  ("LIFFE")  will  be 
the  new  official  calculation  agent  of  settlement 
-values:  (ii)  the  current  agent  is  the  European 
Options  Exchange  ("EOE");  and  (iii)  reference  to  the 
maintenance  of  the  index  is  deleted  from  the  filing. 
See  letter  from  Scott  G.  Van  Hatten.  Legal  Counsel, 
Amex  to  Sharon  Lawson,  Senior  Special  Counsel, 
Division  of  Market  Regulation,  Commission  (July 
27.  1998). 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  t)elow.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  proposes  to  revise  the 
Eurotop  100  Index's  ("Index") 
settlement  value  methodology  in 
response  to  a  change  in  the  official 
calculation  agent  from  EOE  to  LIFFE. 
Since  the  Index  was  initially  approved 
for  options  trading,  an  official 
settlement  value  for  the  Index  has  been 
calculated  each  month  for  use  in 
connection  with  financial  products 
based  on  the  Index.*  The  settlement 
value  has  been  calculated  on  the  third 
Friday  of  the  month  and  based  on  the 
average  of  the  Index  values  calculated  at 
5  minute  intervals  between  12:30  p.m. 
and  1  p.m.  Central  European  Time 
(C.E.T.)  (6:30  a.m.  and  7:00  a.m.  Eastern 
Standard  Time  (E.S.T.)).  Accordingly, 
on  each  expiration  Friday,  EOE  has 
calculated  and  disseminated  an  Index 
settlement  value  by  averaging  the  Index 
values  quoted  at  12:30, 12:35, 12:40, 
12:45, 12:50, 12:55  and  1:00  p.m.,  and 
sh6rtly  after  1:00  p.m.  (C.E.T.) 
announced  a  settlement  value.  The 
Exchange  has  settled  its  contracts  based 
on  this  value,  reduced  by  a  factor  of 
one-tenth  (0.10). 

LIFFE  is  currently  calculating  and 
disseminating  a  settlement  value  which 
vdll  use  a  similar  methodology,  but 
instead  of  every  five  minutes,  the  new 
settlement  value  will  be  an  average  of 
the  Index's  values  taken  every  fifteen 
seconds  during  the  period  12:40  p.m.  to 
1:00  p.m.  C.E.T.  The  values  averaged 
during  the  twenty  minute  period  will 
exclude  the  twelve  highest  and  twelve 
lowest  values  resulting  in  a  settlement 
value  made  up  of  an  average  of  57 
individual  index  values.  This 
methodology,  which  yields  a  value 
known  as  the  Exchange  Delivery 
Settlement  Price  ("EDSP"),  is  currently 


used  by  LIFFE  for  the  calculation  and 
dissemination  of  settlement  values  for 
all  of  its  indices.  FT-SE  Eurotop  100 
Index  futures  contracts  traded  on  the 
New  York  Mercemtile  Exchange  will 
settle  using  the  existing  methodology 
through  December,  1998  before 
converting  to  the  new  settlement 
methodology  for  subsequent  contract 
months.  And  in  June,  1998,  FTSE 
Eiu-otop  100  Index  futures  contracts 
traded  on  LIFFE  and  the  Amsterdam 
Exchange  FTSE  Eurotop  100  Ecu 
options  contracts  began  settling  using 
the  new  value  calculated  and 
disseminated  by  LIFFE. 

Because  the  use  of  the  existing 
settlement  value  methodology  will  be 
discontinued  in  December,  1998  and  the 
methodology  used  to  determine  the 
EDSP  is  or  will  be  used  by  other  options 
and  futures  exchanges  trading  options 
and  futures  on  the  Index,  the  Exchange 
believes  the  use  of  EDSP  for  the  Index's 
settlement  value  is  appropriate  and 
should  ensure  consistency  and 
uniformity  with  respect  to  all  index 
settlement  values  disseminated  by  the 
agent  and  with  other  marketplaces. 

The  settlement  value  using  the 
existing  methodology  will  continue  to 
be  disseminated  by  the  Exchange  and 
used  to  settle  contracts  expiring  through 
December,  1998.  Options  expiring  after 
December,  1998  will  settle  based  on  the 
new  EDSP  settlement  methodology.'  No 
other  changes  are  being  proposed  to  the 
Index.  The  Exchange  will  inform  its 
members  of  the  change  in  the  settlement 
methodology  through  dissemination  of 
an  information  circular. 

(2)  Basis 

The  proposed  rule  chemge  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  fi^e  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


*  Securities  Exchange  Act  Release  No.  30463 
(March  11.  1992),  57  FR  9284  (March  17.  1992). 


'Currently,  there  are  no  outstanding  contracts 
that  expire  after  December  1998. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  date,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  chtrnge  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi^m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex. 

All  submissions  should  refer  to  File 
No.  SR-AMEX-98-27  and  should  be 
submitted  by  September  16, 1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

|FR  Doc.  98-22878  Filed  8-25-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40338;  File  No.  SR-Amex- 
98-25] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  the  Listing  and  Trading  of 
Stock  Upside  Note  Securities  on  the 
Lehman  Brothers'  European  Stock 
Basket 

August  19,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notes  is  hereby  given  that  on  July  1, 
1998,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Conunission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Amex.  On 
August  3,  1998,  the  Exchange  file  with 
the  Commission  Amendment  No.  1  to 
the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  list  and 
trade  Stock  Upside  Note  Securities  on 
the  Lehman  Brothers'  European  Stock 
Basket,  a  new  stock  basket  developed  by 
Lehman  Brothers  Holdings  Inc. 
containing  stocks  of  European 
companies. 

The  test  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  Amex  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


•  17  CFR  200.30-3(a)(12). 


>  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-«. 

'  See  letter  from  Claire  P.  McGrath,  Vice  President 
and  Special  Counsel,  Derivatives  Legal  Counsel, 
Amex,  to  Richard  Strasser,  Associate  Director, 
Division  of  Market  Regulation  ("Division"),  SEC, 
dated  July  30,  1998  ("Amendment  No.  1").  In 
Amendment  No.  1,  the  Exchange  makes  several 
substantive  changes  to  the  filing. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  tAe  Proposed  Rule 
Change 

1 .  Piupose 

The  Amex  proposes  to  trade  Stock 
Upside  Note  Securities  ("SUNS")  on  the 
Lehman  Brothers'  European  Stock 
Basket  (the  "Basket"),  a  new  basket  of 
stocks  developed  by  Lehman  Brothers 
Holdings,  Inc.  ("Lehman  Brothers") 
based  entirely  on  the  shares  of  European 
companies.  SUNS  on  the  Basket  are 
designed  to  allow  investors  to  combine 
the  protection  of  a  portion  of  the 
principal  amount  of  the  SUNS  with  a 
potential  additional  payment  based 
upon  the  performance  of  a  portfolio  of 
highly  capitalized  European  stocks.  In 
particular,  the  proposed  European  Stock 
Basket  will  provide  at  least  90% 
principal  protection  with  the 
opportunity  to  participate  in  any  upside 
appreciation  of  the  Basket,  subject  to 
any  cap  on  appreciation  that  may  be 
include  by  the  issuer. 

Criteria  Under  Section  107 A  of  the 
Amex  Company  Guide 

Under  Section  107A  of  the  Amex 
Company  Guide,  the  Exchange  may 
approve  for  fisting  and  trading  securities 
that  can  be  readily  categorized  under 
the  listing  criteria  for  common  and 
preferred  stocks,  bonds,  debentm^s  or 
warrants.*  SUNS  issues  on  the  Basket 
wall  conform  to  the  listing  guidelines 
under  Section  107A  of  the  Amex 
Company  Guide,  which  provide,  among 
other  things,  that  the  issuer  shall  satisfy 
the  earnings  criteria  set  forth  in  Section 
101  *  of  the  Amex  Company  Guide  and 
have  assets  in  excess  of  $100  miUion 
and  stockholders'  equity  of  at  least  $10 
million.  Where  the  issuer  does  not 
satisfy  the  earnings  criteria  set  forth  in 
Section  101  of  the  Amex  Company 
Guide,  the  issuer  must  have  assets  in 
excess  of  $200  million  and  stockholders' 
equity  of  at  least  $10  million;  or  have 
assets  in  excess  of  $100  million  and 
stockholders'  equity  of  at  least  $20 
million.  Further,  SUNS  will  have  a 
minimum  public  distribution  of 
1,000,000  units  with  a  minimum  of  400 
public  shareholders,  except,  if  traded  in 
thousand  dollar  denominations,  then  no 
minimiun  number  of  holders  will  be 
required.  SUNS  will  have  a  principal 
amount/aggregate  market  value  of  not 
less  than  $4  million.  In  addition,  Amex 
will  apply  the  continued  listing 


'See  Exchange  Act  Release  No.  27753  (March  1. 
1990).  55  FR  8626  (March  8,  1990). 

'  Section  101  of  the  Amex  Company  Guide 
requires  issuers  to  have  pre-tax  earnings  of  at  least 
S750.0O0  in  the  Tiscal  year  of  two  of  the  last  thr«e 
fiscal  years. 
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guidelines  for  the  proposed  SUNS  as  set 
forth  in  Sections  1001  through  1003  of 
the  Amex  Company  Guide.  In 
particular.  Section  1003(b)(iii)s 
regarding  suspensions  and  delistings 
with  respect  to  limited  distribution  and 
reduced  market  value  will  apply  to  the 
SUNS. 

The  SUNS  are  non-convertible  debt 
securities  of  Lehman  Brothers  and  will 
conform  to  the  above  listing  standards. 
Although  the  specific  maturity  date  wall 
be  established  until  immediately  prior 
to  the  time  of  the  offering,  the  SUNS 
will  provide  for  maturity  within  a 
period  of  not  less  than  two  years  and 
not  more  than  seven  years  from  the  date 
of  issue.  The  SUNS  will  provide  for  a 
single  payment  a  matiuity,  and  will  bear 
no  periodic  payments  of  interest.  The 
European  Stock  Basket  SUNS  will  be 
denominated  in  U.S.  dollars  and  v«ll 
entitle  the  owner  at  maturity  to  received 
an  amount  based  on  the  percentage 
change  between  the  "Original  Portfolio 
Value"  and  the  "Ending  Average 
Portfolio  Value",  provided:  (1)  The 
amount  payable  at  maturity  will  not  be 
less  than  90%  of  the  principal  amount 
of  the  SUNS;  and  (2)  the  issuer  may 
place  a  cap  on  the  amount  to  be  paid  on 
the  SUNS  at  maturity.  Thus,  holders  of 
the  SUNS  may  not  receive  the  full 
amount  of  the  appreciation  of  the 
Ending  Portfolio  Value  over  the  Original 
Portfolio  Value.  For  example,  Lehman 
Brothers  may  place  a  cap  on  the  amount 
to  be  received  at  maturity  as  a  stated 
percentage  of  the  issuance  price,  e.g.. 
150%  of  the  issuance  price. 
Alternatively,  a  cap  could  be  in  the  form 
of  participation  rate  whereby  a  holder  of 
the  SUNS  would  participate  in  a  stated 
percentage  of  the  total  percentage 
change  between  the  Ending  Portfolio 
Value  and  the  Original  Portfolio  Value, 
e.g.,  80%  of  the  total  appreciation  of  the 
European  Stock  Basket  during  the  term 
of  the  SUNS.  The  Original  Portfoho 
Value  is  the  value  of  the  European  Stock 
Basket  on  the  date  on  which  the  issuer 
prices  the  SUNS  for  the  initial  offering 
to  the  public.  The  Ending  Average 
Portfolio  Value  is  the  average  of  the 
closing  prices  of  the  Eiu'opean  Stock 
Basket  securities  for  a  ten-day  period 
beginning  on  the  twelfth  trading  day 
prior  to  maturity  of  the  SUNS.^  The 
European  Stock  Basket  SUNS  will  be 
cash-settled  and  will  not  give  holders 
any  right  to  receive  any  Basket  security 
or  any  other  ownership  right  or  interest 
in  such  security  even  though  the  return 
on  the  investment  is  based  on  the  value 
of  the  Basket. 


The  SUNS  Basket  and  Components 

The  European  Stock  Basket  will 
consist  of  not  less  than  ten  nor  more 
than  thirty  stocks  of  highly  capitalized 
European  companies.^  Each  stock 
included  in  the  Basket  will  meet  the 
following  criteria:  (1)  A  market 
capitalization  in  excess  of  $75  million; 
alternatively,  the  lowest  weighted 
securities  in  the  Basket  that  do  not 
account  for  more  than  10%  of  the 
weight  of  the  Basket,  may  have  a  market 
capitalization  of  $50  million  or  greater; 
(2)  the  trading  volume  of  each 
component  in  the  Basket  will  be  at  least 
one  million  shares  during  each  of  the 
six  months  preceding  the  listing  of  the 
SUNS;  alternatively,  the  lowest 
weighted  securities  in  the  Basket  that  do 
not  account  for  more  than  10%  of  the 
weight  of  the  Basket,  may  have  a 
volume  of  at  least  500,000  shares  during 
each  of  the  six  months  preceding  the 
listing  of  the  SUNS;  (3)  the  market  price 
for  each  component  stock  used  for  the 
calculation  of  the  Basket  will  be 
obtained  from  the  stock's  primary 
market;  and  (4)  the  market  price  for  each 
component  will  be  at  least  $5  for  the 
majority  of  business  days  during  the 
three  calendar  months  preceding  the 
listing  of  the  SUNS.» 

Basket  Calculation 

The  Basket  will  be  calculated  using 
the  modified  equal-dollar  weighting 
methodology.  Thus,  prior  to  the 
issuance  of  the  SUNS,  Lehman  Brothers 
will  establish  a  weighting  for  each  of  the 
securities  in  the  Basket.*"  Specifically, 
each  security  included  in  the  Basket 
will  be  assigned  a  multiplier  so  that  the 
security  represents  the  established 
percentage  of  the  value  of  the  entire 
Basket  on  the  date  of  issuance.  The 
multiplier  indicates  the  number  of 
shares  (or  fraction  of  one  share)  of  a 
security,  given  its  market  price,  to  be 
included  in  the  calculation  of  the 
Basket.  The  weightings  established  for 
each  seciuity  will  assure  that:  (1)  No 
single  stock  will  represent  more  than 
25%  of  the  weight  of  the  Basket;  (2)  the 
five  highest  weighted  stocks  will 
represent  no  more  than  50%  of  the 
weight  of  the  Basket;  (3)  foreign  country 
securities  that  are  not  subject  to 
comprehensive  sim^eillance  agreements 
will  not  in  the  aggregate  represent  more 
than  40%  of  the  weight  of  the  index;  (4) 
stocks  for  which  the  primary  market  is 
in  any  one  country  that  is  not  subject  to 
a  comprehensive  surveillance  agreement 
do  not  represent  20%  or  more  of  the 
weight  of  the  index;  and  (5)  stocks  for 


"  See  Amendment  No.  1.  supra  note  3. 
'Id. 


'Id. 
^Id. 
'"Id. 


which  the  primary  market  is  in  any  two 
coimtries  that  are  not  subject  to  the 
comprehensive  surveillance  agreements 
do  not  represent  33%  or  more  of  the 
weight  of  the  index. 

The  multiplier  of  each  security  of  the 
Basket  will  generally  remain  unchanged 
except  for  adjustments  that  may  be 
necessary  as  a  result  of  stock  splits  or 
stock  dividends.  There  will  be  no 
adjustments  to  the  multipliers  to  reflect 
cash  dividends  paid  with  respect  to  a 
portfolio  security.  In  addition,  no 
adjustments  of  any  multiplier  of  a 
portfolio  security  will  be  made  unless 
such  adjustment  would  require  a  change 
of  at  least  1%  in  the  multiplier  then  in 
effect.  If  the  issuer  of  a  security 
included  in  the  Basket  no  longer  exists, 
whether  for  reason  of  a  merger, 
acquisition  or  similar  t}rpe  of  corporate 
control  transaction,  Lehman  Brothers 
will  assign  to  that  seciuity  a  value  equal 
to  the  security's  final  value  for  the 
piurposes  of  calculating  portfolio  values. 

U  the  issuer  of  a  Europeem  Stock 
Basket  security  is  in  the  process  of 
liquidation  or  subject  to  a  bankruptcy 
proceeding,  insolvency,  or  other  simileu 
adjudication,  such  seciuity  will 
continue  to  be  included  in  the  Basket  so 
long  as  a  market  price  for  such  security 
is  available.  If  such  a  market  price  is  no 
longer  available  for  a  Basket  security 
due  to  a  liquidation,  bankruptcy, 
insolvency,  or  any  other  similar 
proceeding,  the  value  of  the  security 
will  be  zero  in  connection  with 
calculating  the  daily  Basket  value  and 
the  Ending  Average  Portfolio  Value,  for 
so  long  as  no  such  market  price  exists 
for  that  security.  Lehman  Brothers  will 
not  attempt  to  find  a  replacement  stock, 
or  to  compensate  in  a  maimer  other  than 
what  is  set  forth  above,  for  the 
extinction  of  a  seciuity  due  to  a 
bankruptcy  or  similar  event. 

The  value  of  the  Basket  will  be 
calculated  and  disseminated  every  15 
seconds  from  9:30  a.m.  until  4:00  p.m. 
each  trading  day  by  the  Exchange  or  by 
an  independent  calculation  agent 
appointed  by  Lehman  Brothers.  The 
Basket  value  will  be  calculated  based  on 
real-time  prices  during  the  hours  the 
European  markets  overlap  trading  hours 
at  the  Exchange.  The  Basket  will  be 
calculated  using  the  last  sale  value  for 
each  component  security  from  its 
primary  market  place.  The  Exchange 
rate  for  each  currency  represented  in  the 
Basket  will  be  from  one  of  two  sources: 
(i)  The  WM/Reuter  closing  value 
reported  in  London  at  about  12:00  (New 
York  time)  each  trading  day  or.  (ii)  the 
best  bid  and  offer  price  posted  by  one 
or  more  contributing  banks  as  provided 
by  Bridge/Telesphere.  If  the  market 
place  for  any  one  of  the  securities 


constituting  the  European  Stock  Basket 
has  not  opened  for  trading  on  any  given 
business  day,  the  previous  closing  value 
will  be  used  in  the  calculation.  The 
Basket  value,  for  any  day,  will  equal  the 
sum  of  the  products  of  the  most  recently 
available  market  prices,  expressed  in 
U.S.  dollars  and  the  applicable 
multipliers  for  the  Basket  securities. 
Lehman  Brothers  will  undertake  to 
implement  certain  surveillance  and 
compliance  procedures  with  respect  to 
the  dissemination  of  the  Basket  value, 
requiring  that  the  Basket  value  be 
announced  only  through  public 
dissemination  and  restricting  the  access 
of  the  Lehman  Brothers  trading  desk  to 
the  Basket  value  determined  by  the 
calculation  agent  until  after  public 
dissemination  of  the  value.'' 

Exchange  Rules  Applicable  to  SUNS 

The  Exchange's  equity  trading  rules 
vdll  apply  to  the  trading  of  SUNS  linked 
to  the  European  Stock  Basket.  Those 
rules  include  Rule  411,  which  requires 
members  to  use  due  diligence  to  learn 
the  essential  facts  relative  to  every 
customer  to  every  order  or  account 
accepted;  and  Rule  462  which  requires 
that  application  of  equity  margin  rules 
to  the  L-ading  of  indexed  term  notes. 
The  Exchange  will,  prior  to  trading  the 
proposed  SUNS,  distribute  an 
Information  Circular  to  the  membership: 
(1)  Highlighting  the  essential  features  of 
the  SUNS  product  including,  but  not 
limited  to,  the  less  than  100%  principal 
protection  feature  and  the  fact  that  the 
issuer  has  placed  a  cap  on  the  amount 
to  be  paid  on  the  SUNS  at  maturity;  '^ 
and  (2)  providing  guidance  v«th  regard 
to  member  firm  compliance 
responsibilities  (including  suitability 
recommendations)  when  handling 
transactions  of  the  SUNS  and 
highlighting  their  special  risks  and 
characteristics.  The  circular  will  state 
that  before  a  member,  member 
organization,  or  employee  of  such 
member  organization  undertakes  to 
recommend  a  transaction  in  the 
security,  such  member  or  member 
organization  should  make  a 
determination  that  the  security  is 
suitable  for  such  customer  and  the 
person  making  the  recommendation 
should  have  a  reasonable  basis  for 
believing  at  the  time  of  making  the 
recommendation,  that  the  customer  has 
such  knowledge  and  experience  in 
financial  matters  that  they  may  be 
capable  of  evaluating  the  risks  and  the 
special  characteristics  of  the 
recommended  transaction,  including 
those  highlighted,  and  is  financially 
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able  to  bear  the  risks  of  the 
recommended  transaction. 

2.  Statutory  Basis 

The  Basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)' ^  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  biu-den  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

lU.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
vdthin  such  longer  period:  (i)  As  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding,  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  v^ritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wathheld  from  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex. 

All  submissions  should  refer  to  File 
No.  SR-Amex-98-25  and  should  be 
submitted  by  September  16,  1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  98-22879  Filed  8-25-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40345;  File  No.  SR-Amex- 
98-19] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  to  ttie 
Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  Solicitation  of  Options 
Transactions 

August  19,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
May  18,  1998,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Seciuities  and  Exchange 
Commission  ("SEC")  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  ID  below,  which  Items 
have  been  prepared  by  the  Amex.  On 
July  7.  1998,  the  Amex  filed 
Amendment  No.  1  to  the  proposal. ^  On 


"  15  U.S.C.  78f(b)(5). 


"17  CFR  200.30-3(a)(12). 

MS  U.S.C  78s(b)(l). 

»  See  Letter  from  Claire  P.  McGrath.  Vice 
President  and  Special  Counsel.  Derivative 
Securities,  Amex.  to  Richard  Strasser.  Assistant 
Director.  Division  of  Market  Regulation 
("Division"),  Commission,  dated  July  6,  1998 
("Amendment  No.  1").  Amendment  No.  1  revises 
proposed  Commentary  .04  to  Amex  Rule  9S0(d)  to 
indicate  that  it  may  be  considered  gpnduct 
inconsistent  with  just  and  equitable  principles  of 
trade  for  any  member  or  associated  person  who  has 
knowledge  of  the  material  terrru  and  conditions  of 
orders  being  crossed  to  use  that  information  to  buy 
or  sell  the  underlying  security  or  related  securities 
until  either  the  terms  of  the  order  are  disclosed  to 
the  trading  crowd  or  the  trade  can  no  longer 
reasonably  be  considered  imminent.  In  addition. 
Amendment  No.  1  revises  proposed  Commentary 
.04  to  replace  a  reference  to  an  "original"  order 
with  a  reference  to  an  "originating"  order  and  to 

Continued 
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August  18.  1998,  the  Amex  filed 
Amendment  No.  2  to  the  proposal. ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Currently.  Amex  Rule  950(d). 
Commentary  .03  allows  a  member 
representing  an  order  in  options  (the 
"originating  order")  to  solicit  another 
member,  member  organization,  or  non- 
member  broker-dealer  outside  the 
trading  crowd  to  participate  in  the 
transaction  on  a  proprietary  basis 
provided  that  the  conditions  specified 
in  Commentary  .03  are  satisfied.  The 
Amex  proposes  to  amend  Amex  Rule 
950(d),  Commentary  .03  to  (1)  allow  a 
member  representing  an  originating 
order  to  solicit  a  customer  (as  well  as 
another  member,  member  organization, 
or  non-member  broker-dealer)  to 
participate  in  the  transaction;  and  (2) 
provide  that  a  ROT,  when  establishing 
or  increasing  a  position,  may  retain 
priority  over  an  off-floor  order 
(including  that  of  a  customer)  that  is 
subject  to  Commentary  .03.  In  addition, 
the  Amex  proposes  to  adopt 
Commentary  .04  to  Amex  Rule  950(d), 
which  will  state  that  it  may  be 
considered  conduct  inconsistent  with 
just  and  equitable  principles  of  trade  for 
any  member  or  associated  person  who 
has  knowledge  of  all  material  terms  and 
conditions  of  (1)  an  originating  order 
and  a  solicited  order,  (2)  an  order  being 
facilitated;  or  (3)  orders  being  crossed,* 
the  execution  of  which  are  imminent,  to 
enter,  based  on  that  knowledge,  an  order 
to  buy  or  sell  an  option  of  the  same  class 
as  any  option  that  is  the  subject  of  the 
order,  an  order  to  buy  or  sell  the 
security  underlying  that  class,  or  an 
order  to  buy  or  sell  a  related  instrument 
until  either  (1)  all  the  terms  of  the  order 
and  any  changes  in  the  terms  and 
conditions  of  the  order  of  which  the 
member  or  associated  person  has 
knowledge  are  disclosed  to  the  trading 


replace  a  reference  to  paragraph  [b]  with  a  reference 
to  Commentary  .04. 

'  See  Letter  from  Claire  P.  McGrath.  Vice 
President  and  Special  Counsel,  Derivative 
Securities.  Amex,  to  Richard  Strasser,  Assistant 
Director.  Division.  Commission,  dated  August  18. 
1998  ("Amendment  No.  2").  Amendment  No.  2 
adds  Commentary  .04  to  Amex  Rule  950(c). 
Commentary  .04  states  that  a  Registered  Option 
Trader  ("ROT"),  in  establishing  or  increasing  a 
position,  may  retain  priority  over  or  have  parity 
with  an  off-floor  order  that  is  subject  to  the 
solicitation  rule  set  forth  in  Amex  Rule  950(d), 
Commentary  .03.  Off-floor  orders  that  are  not 
subject  to  the  solicitation  rule  will  retain  priority 
and  parity  as  set  forth  in  Amex  Rules  111  and 
950(c). 

*  See  Amendment  No.  1,  supra  note  2. 


crowd;  or  (2)  the  trade  can  no  longer 
reasonably  be  considered  imminent  in 
view  of  the  passage  of  time  since  the 
order  was  received.  For  purposes  of 
Commentary  .04,  a  "related  instrument" 
means,  in  reference  to  an  index  option, 
an  order  to  buy  or  sell  securities 
comprising  10%  or  more  of  the 
component  securities  in  the  index  or  an 
order  to  buy  or  sell  a  futures  contract  on 
any  economically  equivalent  index. 

The  proposed  rule  change  is  attached 
as  Exhibit  A. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Piupose 

In  1989,  the  Amex  adopted  the 
"solicitation  rule"  (Amex  Rule  950(d). 
Commentary  .03)  to  govern  the  manner 
in  which  members  may  solicit  other 
members  and  non-member  broker- 
dealers  to  participate  in  options 
transactions.  According  to  the  Amex, 
members  generally  solicit  peulicipation 
in  large  size  orders  and/or  orders  with 
more  complex  terms  and  conditions, 
including  orders  involving  holh  stock 
and  options.  Amex  Rule  950(d), 
Commentary  .03  permits  the  solicitation 
of  on-floor  and  off-floor  members  and 
non-member  broker-dealers  outside  of  a 
trading  crowd  to  participate  as  the 
contra  side  of  an  order  only  if  the 
trading  crowd  is  given  (1)  the  same 
information  about  the  options  order  as 
is  given  to  the  solicited  party;  and  (2)  a 
reasonable  opportunity  to  accept  the  bid 
or  offer  before  the  solicited  party 
participates  in  the  transaction.  The 
Amex  recently  has  become  aware  of  a 
growing  practice  among  member  firms 
to  solicit  not  only  other  members  and 
broker-dealers,  but  also  customers  to 
participate  in  these  large  options  orders. 

Amex  Rule  950(d),  Commentary  .02 
describes  facilitation  orders,  in  which  a 
member  or  member  organization 
executes  a  crossing  transaction  with  an 
order  for  a  public  customer.  According 


to  the  Amex,  the  purpose  of  the 
facilitation  rule  is  to  provide  procedures 
that  allow  a  customer's  order  to  be 
executed  completely.  The  Amex  notes 
that  while  the  facilitation  rule  is  similar 
in  many  ways  to  the  solicitation  rule, 
i.e.,  it  requires  disclosure  to  the  trading 
floor  crowd  and  allows  the  crowd  to 
supplant  the  facilitating  member,  it  does 
not  allow  the  trading  floor  crowd  to 
supplant  the  customer.  In  addition,  floor 
members  may  also  facilitate  customer 
orders  using  the  Amex's  crossing  rule 
(Amex  Rule  151,  "  'On  Order' 
Transactions").  However,  Amex  Rule 
151  does  not  protect  a  customer  order 
fit)m  being  supplanted  by  the  trading 
crowd,  nor  would  the  current  proposed 
change  to  the  Amex's  solicitation  rule. 

The  Exchange  pqlicy  regarding  the 
use  of  non-public  market  information 
that  applies  to  solicited  orders  currently 
does  not  apply  to  facilitation  orders. 
Since  the  adoption  of  the  solicitation 
rule,  the  Amex  has  prohibited  the  use  of 
non-public  information  by  the  solicited 
party  for  its  own  benefit  by  trading  in 
the  imderlying  stock  or  in  related 
options.  Use  of  such  non-public 
information  by  the  solicited  party  or  by 
the  trading  crowd  (regardless  of  whether 
that  party  ultimately  completes  the 
options  transaction)  generally  is 
considered  conduct  inconsistent  with 
just  and  equitable  principles  of  trade. 
The  Amex  also  proposes  to  codify  in 
Amex  Rule  950(d),  Commentary  .04  the 
policy  regarding  the  use  of  non-public 
information  and  to  apply  that  newly 
codified  policy  to  non-public 
information  obtained  by  a  member 
facilitating  a  customer  order  or 
information  obtained  by  a  member 
crossing  customer  orders. 

The  Amex  proposes  to  amend  the 
solicitation  rule  (Amex  rule  950(d), 
Commentary  .03)  to  apply  the  rule  to  the 
solicitation  of  customers  and  to  indicate 
that  a  ROT,  when  establishing  or 
increasing  a  position,  may  retain 
priority  over  an  off-floor  order  that  is 
subject  to  the  solicitation  rule.  The 
Amex  states  that  its  rules  are  designed 
to  promote  the  interaction  of  orders  in 
options  in  an  open-outcry  auction.  Such 
rules  impose  order  exposure 
requirements  on  floor  brokers  seeking  to 
cross  buy  orders  and  sell  orders. 
Applying  the  solicitation  rule  to 
customers  will  preserve  the  right  of 
members  to  solicit  customer 
participation  in  orders  in  advance  of 
submitting  a  proposed  trade  to  the 
trading  floor  crowd,  while  at  the  same 
time  assuring  that  orders  that  are  the 
subject  of  a  solicitation  are  exposed  to 
the  auction  market  in  a  meaningful  way. 

Moreover,  the  proposal  seeks  to 
reconcile  the  practice  of  soliciting 
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participation  in  orders  from  customers 
with  the  rules  and  practices  of  the 
auction  market.  The  Amex  beheves  that 
the  proposal  will  help  in  giving  fair  and 
equal  access  to  information  regarding 
sohcitcd  transactions  to  participants  in 
trading  crowds.  In  addition,  the  Amex 
believes  that  providing  trading  crowds 
with  an  opportunity  to  participate  in 
transactions  from  which  they  had  been 
excluded  will  result  in  more 
competitive  markets  and  executions  for 
customers  at  the  best  available  prices. 

In  addition,  the  Amex's  proposal 
codifies  the  policy  that  it  is  inconsistent 
with  just  and  equitable  principles  of 
trade  for  any  member  or  associated 
person  who  has  knowledge  of  all 
material  terms  and  conditions  of  (1)  an 
originating  order  and  a  solicited  order; 
(2)  an  order  being  facihtated;  or  (3) 
orders  being  crossed,  the  execution  of 
which  are  inominent,  to  enter,  based  on 
such  knowledge,  an  order  to  buy  or  sell 
an  option  of  the  same  class  as  any 
option  that  is  the  subject  of  the  order, 
or  an  order  to  buy  or  sell  the  security 
underlying  such  class,  or  an  order  to 
buy  or  sell  any  related  instrument  prior 
to  the  time  the  order's  terms  and  any 
changes  in  those  terms  are  disclosed  to 
the  trading  floor  crowd  or  the  trade  can 
no  longer  reasonably  be  considered 
imminent  in  view  of  the  passage  of  time 
since  the  order  was  received,  llie 
purpose  of  this  policy  is  to  prevent 
members  and  associated  persons  from 
using  undisclosed  information  about 
imminent  soUcited  option  transactions 
to  trade  the  relevant  option  or  any 
closely-related  instrument  in  advance  of 
persons  represented  in  the  trading 
crowd.  Without  this  prohibition,  such 
trading  can  threaten  the  integrity  of  the 
auction  market  or  disadvantage  other 
market  participants.  The  Amex  believes 
that  applying  the  same  prohibitions  on 
the  use  of  non-public  information 
obtained  when  facihtating  a  customer 
order  is  necessary  and  appropriate  to 
prevent  similar  misuse  of  such 
information. 

(b)  Statutory  Basis 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,  in  general,  and  further 
the  objectives  of  Section  6(b)(5)  of  the 
Act,  in  particidar,  in  that  it  is  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  [>eriod  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will  by  order  approve  such  proposed 
rule  change,  or  institute  proceedings  to 
determine  whether  the  proposed  rule 
change  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  v^th  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-98-19  and  should  be  submitted  by 
September  16, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 


M7CFR200.30-3(a)(12). 


Margaret  H.  McFarland, 

Deputy  Secretary. 

Exhibit  A 

Additions  are  italicized;  deletions  are 
bracketed. 

Rule  950    Rules  of  General 
Applicability 

(a)-(c)  No  change. 

*  •   *  Commentary 

.01-03    No  change. 

.04    A  Registered  Options  Trader,  in 
establishing  or  increasing  a  position, 
may  retain  priority  over  or  have  parity 
with  an  off-floor  order  that  is  subject  to 
the  solicitation  rule  set  forth  in  Rule 
950(d),  Commentary  .03. 

(d)  The  provisions  of  Rule  126,  with 
the  exception  of  subparagraphs  (a)  and 
(b)  thereof,  shall  apply  to  Exchange 
option  transactions  and  the  following 
additional  commentary  shall  also  apply: 

*  *  *  Commentary 

.01-.02  No  change. 
.03    A  member  or  member 
organization  representing  an  order  in 
options  ("originating  order")  may  soUdt 
another  member,  member  organization, 
[or]  non-member  broker  dealer  or 
customer  outside  the  trading  crowd 
("solicited  party")  to  participate  in  the 
transaction  on  a  proprietary  basis 
provided  the  member  or  member 
organization,  upon  entering  the  trading 
crowd  to  execute  the  transaction 
announces  to  the  trading  crowd  the 
same  terms  and  conditions  about  the 
originating  order  as  disclosed  to  the 
solicited  party  and  bids  at  the  price  he 
is  prepared  to  buy  from  the  solicited 
party  or  offers  at  the  price  he  is 
prepared  to  sell  to  the  soUcited  party. 

After  all  other  market  participants  are 
given  a  reasonable  opportunity  to  accept 
the  bid  or  offer,  the  solicited  party  may 
accept  all  or  any  remaining  part  of  such 
order  or  the  member  may  cross  all  or 
any  remaining  part  of  the  originating 
order  with  the  solicited  party  at  such 
bid  or  offer  by  announcing  that  the 
member  is  crossing  the  orders  stating 
the  quantity  and  price.  Non-soUcited 
market  participants  and  floor  brokers 
holding  non-soUcited  discretionary 
orders  in  the  trading  crowd  will  have 
priority  over  the  solicited  party  or  the 
soUcited  order  to  trade  with  the  original 
order  at  the  best  bid  or  offer  price 
subject  to  the  precedence  rules  set  forth 
in  Rule  155. 

A  Registered  Options  Trader,  when 
establishing  or  increasing  a  position, 
may  retain  priority  over  an  off-floor 
order  that  is  subject  to  this  solicitation 
rule. 

All  orders  subject  to  solicitation 
pursuant  to  this  Conmientary,  and  all 
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tickets  reflecting  orders  solicited 
pursuant  to  this  Commentary,  must  be 
marked  as  specified  by  the  Exchange. 

.04     With  respect  to  Commentaries 
.02  and  .03  above,  it  may  be  considered 
conduct  inconsistent  with  just  and 
equitable  principles  of  trade  for  any 
member  or  person  associated  with  a 
member,  who  has  knowledge  of  all 
material  terms  and  conditions  of  an 
original  order  and  a  solicited  order, 
including  a  facilitation  order,  the 
execution  of  which  are  imminent,  to 
enter,  based  on  such  knowledge,  an 
order  to  buy  or  sell  an  option  of  the 
same  class  as  any  option  that  is  the 
subject  of  the  order,  or  an  order  to  buy 
or  sell  the  security  underlying  such 
class,  or  an  order  to  buy  or  sell  any 
related  instrument  until  either  (i)  all  the 
terms  of  the  order  and  any  changes  in 
the  terms  and  conditions  of  the  order  of 
which  that  member  or  associated  person 
has  knowledge  are  disclosed  to  the 
trading  crowd  or  (ii)  the  solicited  trade 
can  no  longer  reasonably  be  considered 
imminent  in  view  of  the  passage  of  time 
since  the  solicitation.  For  purposes  of 
this  paragraph  (b),  an  order  to  buy  or 
sell  a  "related  instrument, "  means,  in 
reference  to  an  index  option,  an  order 
to  buy  or  sell  securities  comprising  ten 
percent  or  more  of  the  component 
securities  in  the  index  or  an  order  to  buy 
or  sell  a  futures  contract  on  any 
economically  equivalent  index. 

(e)-{o)  No  change. 

(FR  Doc.  98-22880  Filed  8-25-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40337;  File  No.  SR-MSRB- 
96-0] 

Self-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board;  Order  Granting  Approval  to 
Proposed  Rule  Change  Relating  to 
Reports  of  Sales  and  Purchases, 
Pursuant  to  MSRB  Rule  G-14 

August  19.  1998. 

I.  Introduction 

On  June  17,  1998.  the  Municipal 
Seciuities  Rulemsiking  Board  ("Board" 
or  "MSRB")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  pursuant  to  Section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder  ^  to 
institute  a  service  ("the  Service")  to 
provide  daily  reports  from  the  Board's 


Transaction  Reporting  Program  ("the 
Program").  The  daily  reports  will 
summarize  information  about  customer 
and  inter-dealer  transactions  in 
municipal  seciuities  reported  to  the 
Board  under  MSRB  Rule  G-14.  The 
Board  proposed  to  establish  a  fee  for  an 
annual  subscription  to  the  Service  of 
$15,000.  The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  July  13  1998.^  No  comments 
were  received.  This  order  approves  the 
proposal. 

II.  Description  of  the  Proposal 

Background  and  Description  of  the 
Program 

Since  1995,  Rule  G-14  has  required 
brokers,  dealers,  and  mimicipal 
securities  dealers  ("dealers")  to  report  to 
the  Board  their  inter-dealer  transactions 
in  municipal  securities  via  the 
automated  comparison  system  for 
municipal  securities  operated  by 
National  Securities  Clearing  Corporation 
("NSCC").  The  Board  has  used  this 
information  to  create  a  database  of 
transaction  information  that  can  be  used 
for  market  surveillance  purposes  and  for 
inspection  and  enforcement  by  agencies 
and  organizations  charged  with 
enforcement  of  Board  rules.  The  Board 
also  uses  the  reported  transaction 
information  to  create  the  Inter-Dealer 
Daily  Report,  which  is  used  by  market 
participants  to  help  gauge  the  value  of 
municipal  securities.  The  Board 
currently  has  eight  subscribers  to  the 
Inter-Dealer  Daily  Report.  Most  of  these 
are  information  vendors  that 
redistribute  the  information  to  their  ovtm 
subscribers  and/or  use  the  information 
in  various  securities  valuation  products 
that  they  market.* 

In  1996,  the  Board  filed  with  the 
Commission  an  amendment  to  Rule  G- 
14  to  require  dealers  to  report  their 
customer  transactions  in  municipal 
seciirities  to  the  Board  in  certain 
prescribed  formats  and  a  description  of 
the  changes  to  the  Program  necessary  to 
add  customer  transaction  information.' 
The  Board  would  use  the  information  to 
produce  a  daily  public  report  (the 
"Combined  Daily  Report")  summarizing 
prices  and  volumes  of  trading  in  the 
municipal  securities  market  during  the 
previous  day.  The  Commission 
approved  the  amendment  and  changes, 
and  customer  trades  have  been  reported 


M5U.S.C.  78s(b)(l). 
*17CFR240.19b-4. 


'  Exchange  Act  Release  No.  40176  (July  7.  1998) 
63  FR  37608  (July  13,  1998). 

■*  The  current  subscribers  are  Bloomberg  Financial 
Markets.  Chapdelaine  &  Company,  Dow  Jones 
Telerate,  Interactive  Data  Corp.,  J.J.  Kenny  Co..  Inc.. 
MuUer  Data  Corp.,  Smith  Barney,  Inc.,  and 
TradeHistory.  LLC. 

'  Exchange  Act  Release  No.  37859  (Oct.  23, 1996) 
61  FR  56072  (Oct.  30,  1996). 


by  dealers  to  the  Board  since  March  1 , 
1998.«  In  March  1998,  the  Board  filed 
with  the  Commission  its  intention  to 
release  samples  of  the  Combined  Daily 
Report  for  public  comment  and  to  make 
the  Report  available  on  an  operational 
basis  in  the  third  quarter  of  1998.' 

The  criteria  for  including  municipal 
seciuities  information  on  the  proposed 
Combined  Daily  Report  will  be  the  same 
as  that  described  in  the  Board's  March 
1998  filing  to  produce  sample  daily 
reports.  These  are  essentially  the  same 
as  the  criteria  for  the  current  Inter- 
IDealer  Daily  Report.  If  a  municipal 
security  (identified  by  its  CUSIP 
number)  is  reported,  in  compliance  with 
Rule  G-14,  as  having  been  traded  four 
or  more  times  on  a  given  day,  then  the 
high,  low,  and  average  price  and  total 
par  value  of  all  the  reported  trades  in 
that  security  will  be  on  the  Combined 
Daily  Report  the  next  morning.  The 
average  price  will  be  calculated  as  the 
arithmetic  mean  of  reported  transaction 
prices  of  those  trades  between  $100,000 
and  $1,000,000  in  par  value.  This 
reporting  band  is  meemt  to  exclude  odd 
lots  and  very  large  trades  from  the 
average  price.  In  applying  these  criteria, 
inter-dealer  and  customer  transactions 
will  be  considered  together.  This  means 
that  any  combination  of  inter-dealer  tmd 
customer  transactions  totaling  four  or 
more  in  one  CUSIP  will  trigger  the 
inclusion  of  price  information  in  the 
Combined  Daily  Report. 

The  Board  expects  to  make  the 
Combined  Daily  Report  Service 
available  during  the  third  quarter  of 
1998,  and  has  stated  that  it  will  file  with 
the  Commission,  in  advance,  an  exact 
date  for  beginning  operation.  In  addition 
to  the  Combined  Daily  Report  Service, 
the  Board  also  will  use  the  data  reported 
by  dealers  under  Rule  G-14  to  create  a 
surveillance  database  available  to 
regulatory  agencies  and  organizations 
responsible  for  enforcement  of  Board 
rules.  The  surveillance  database  will  not 
be  available  to  regulators  until  early 
1999. 

Description  of  the  Combined  Daily 
Report 

Once  all  transaction  information  for  a 
business  day  has  been  received,  the 
Board's  computerized  Transaction 
Processing  System  ("TRS")  generates 
the  Combined  Daily  Report.  As  noted, 
both  inter-dealer  and  customer  trades 
are  counted  to  determine  whether  an 


"  Exchange  Act  Release  No.  37998  (Nov.  29,  1996) 
61  FR  64782  (Dec.  6,  1996)  (approval  of  amendment 
to  rule  G-14);  Exchange  Act  Release  No.  39495 
(Dec.  29, 1997)  63  FR  585  (Jan.  6, 1998)  (Delay  of 
effectiveness  to  March  1, 1998). 

'  Exchange  Act  Release  No.  39835  (Apr.  7,  1998), 
63  FR  18242  (Apr.  14,  1998). 


issue  (CUSIP  number)  was  traded  four 
or  more  times.  Based  upon  transaction 
data  reported  to  the  Board  in  March, 
April  and  May  1998,  it  appears  that 
approximately  one  thousand  issues  wrill 
be  traded  four  or  more  times  on  a 
typical  day. 

The  Combined  Daily  Report  includes 
summary  information  describing  the 
day's  market  in  municipal  securities. 
The  simimary  covers  all  municipal 
securities  trades,  regardless  of  frequency 
of  trading.  The  following  data  elements 
for  each  issue  would  be  published  in  the 
Combined  Daily  Report:  (1)  The  CUSIP 
number  that  identifies  the  issue;  (2)  A 
short  description  of  the  issue  that  was 
traded;  (3)  The  total  nimiber  of  trades  in 
the  issue  (both  inter-dealer  and 
customer)  that  were  reported  to  the 
MSRB;  (4)  The  total  dollar  value  of  all 
trades  in  the  issue  on  the  trade  date;  (5) 
The  highest  price  of  all  trades  in  the 
issue;  (6)  The  lowest  price  of  all  trades 
in  the  issue;  (7)  The  arithmetic  mean  of 
all  trades  whose  par  values  were 
between  $100,000  and  $1,000,000;  (8) 
The  number  of  trades  whose  par  values 
were  between  $100,000  and  $1,000,000; 
(9)  Whether  the  issue  was  traded  while 
in  "when,"  "as,"  and  "if  issued"  status; 
and  (10)  Assumed  settlement  date." 

Review  Process  for  Customer 
Transaction  Data  Used  in  Combined 
Daily  Report 

Customer  transaction  records 
submitted  by  dealers  are  reviewed 
automatically  as  part  of  data  processing 
within  the  TRS.  Trade  records  are     • 
excluded  from  eligibility  for  the 
Combined  Daily  Report  if:  (i)  the  trade 
date  reported  in  the  record  is  for  a  day 
other  than  the  day  being  reported  in  the 
Combined  Daily  Report;  (ii)  the  trade 
record  or  the  file  containing  the  trade 
record  is  not  in  the  required  format  or 
otherwise  violates  stated  system  input 
requirements; "  (iii)  the  submitter  of  the 
file  has  not  filed  writh  the  Board  the 
required  infonnation  to  identity  itself; 
(iv)  the  trade  record  contains  a  dealer 
identifier  that  is  unknown  to  the 
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Board;  ^o  (v)  the  information  contained 
in  the  trade  record  is  so  substantially 
outside  expected  parameters  that  an 
input  error  is  suspected;  (vi)  the  CUSIP 
number  submitted  is  not  known  to  be  a 
valid  CUSIP  number  for  a  mimicipal 
securities  issues;  "  or  (vii)  the  trade 
record  contains  no  dollar  price  and  a 
dollar  price  cannot  be  calculated  from 
the  reported  yield  on  the  transaction 
using  the  Board's  available  data  about 
the  security  and  standard  yield-to-price 
calculation  techniques  for  securities 
with  periodic  interest  payments  and 
with  more  than  six  months  to 
redemption,  contained  in  Board  rule  G- 
33(b)(i)(B)(2).J2 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
Section  15B(b)(2)(C)  of  the  Act,"  which 
requires,  in  pertinent  part,  that  the 
Board's  rules  "be  designed  to  prevent 
fi^udulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  coo{>eration 
and  coordination  with  persons  engaged 
in  regulating  *  •  •  transactions  in 
municipal  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  iree  and  open  market  in 
municipal  securities,  and,  in  general,  to 
protect  investors  and  the  public 
interest."  1* 

The  Commission  believes  that  the 
Service  will  increase  transparency  in 
the  mimicipal  securities  market  by 
adding  information  about  transactions 
between  dealers  and  customers  to  the 
information  currently  disseminated  by 
the  Program.  This  should  promote 
investor  confidence  in  the  market  and 
its  pricing  mechanism. 

The  Combined  Report's  format  will  be 
the  same  as  that  of  the  Inter-Dealer 
Report,  which  should  simpUfy  use  of 
the  new  report.  The  Board  represents 
that  if  experience  with  the  Combined 
Daily  Report  indicates  revisions  are 


*In  some  cases,  it  is  necessary  to  assume  a 
settlement  date  to  calculate  price  from  yield  for 
inclusion  of  the  price  in  the  Combined  Daily 
Report.  The  assumed  settlement  date  for  both  inter- 
dealer  and  customer  trades  will  be  IS  business  days 
after  the  trade  date  (T+15).  When  it  has  been 
necessary  to  assume  a  settlement  date,  this  date  will 
be  shown  on  the  Combined  Daily  Report. 

"Format  requirements  and  input  procedures  are 
described  in  "Board  to  Proceed  with  Customer 
Transaction  Reporting  Program:  Rule  G-14"  (MSRB 
Reports.  Vol.  16,  No.  3  (September  1996)  at  3-16). 
This  document,  along  with  explanatory  questions 
and  answers  and  the  latest  information  on  the 
Program,  can  be  found  on  the  Board's  World  Wide 
Web  site  (www.msrb.org). 


"•To  identify  dealers,  the  Board  uses  symbols 
assigned  to  dealers  by  the  NASD.  Dealers  are 
required  to  obtain  a  valid  symbol  under  Rule  G- 
14(b)(iii).  The  transaction  reporting  procedures 
contained  within  Rule  G-14  also  require  that  each 
dealer  effecting  customer  transactions  provide  the 
Board  with  certain  contact  information  and  testing- 
related  infonnation. 

"The  Board  currently  receives  updated 
information  on  municipal  securities  CUSIP 
numbers  each  day  from  the  CUSIP  Service  Bureau 
and  J.J.  Kenny  Co..  Inc. 

'^The  current  software  used  for  calculation  is 
provided  by  TIPs.  Inc.  The  securities  information 
used  to  calculate  price  bom  yield  currently  is 
provided  by  J.J.  Kenny  Co.,  Inc. 

"15U.S.C.  78o-4(b)(2)(C). 

"  In  approving  this  rule  change,  the  Commission 
has  considered  the  proposed  rule's  impact  on 
efficiency,  competition  and  capital  formation.  15 
U.S.C.  78c(f). 


needed,  it  will  revise  the  format  to 
ensure  that  the  Program  will  continue  to 
provide  market  transparency  to  market 
participants.  The  Commission  notes  that 
the  Board  does  not  expect  or  intend  to 
make  a  profit  from  the  Service. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'*  that  the 
proposed  rule  change  (SR-MSRB-98-9) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Mu<garet  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  98-22841  Filed  8-25-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RatoM*  No.  34-40349;  File  No.  SR-MSRB- 
98-11] 

Self-Regulatory  Organizations;  Notice 
of  Hiing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board  Relating  to  Reports  of  Sales  and 
Purchases,  Pursuant  to  Rule  G-14 

August  20.  1998. 

On  August  20, 1998,  the  Municipal 
Securities  Rulemaking  Board  ("the 
Board"  or  "MSRB")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  (File  No.  SR-MSRB--98-11) 
piusuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
The  proposed  rule  change  is  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Board.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  herewith  a 
proposed  rule  change  to  set  the  effective 
date  to  begin  operation  of  a  service  ("the 
Service")  to  provide  daily  reports  from 
the  Board's  Transaction  Reporting 
Program  ("the  Program")  that  will 
summarize  information  about  customer 
and  interdealer  transactions  in 
municipal  securities  reported  to  the 
Board  under  Rule  G-14. 


"15  U.S.C.  7B$(b)(2). 
'•17  CFR  200.30-3(a)(12). 
'15U.S.C  7Bs(b)(l). 
'17CFR240.19b-4. 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Board  has  prepared  summaries,  set  forth 
in  Sections  A,  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change. 

(a)  The  purpose  of  the  Service  is  to 
increase  transparency  in  the  municipal 
secimties  market  by  adding  information 
about  transactions  between  dealers  and 
customers  ("customer  transactions")  to 
the  information  currently  disseminated 
by  the  Program.  Under  the  proposed 
rule  change,  aggregate  data  about  market 
activity  and  certain  volume  and  price 
information  about  transactions  in 
frequently  traded  securities  will  be 
disseminated  to  promote  investor 
confidence  in  the  market  and  its  pricing 
mechanism.  The  Service  will  provide  a 
daily  public  report  summarizing  prices 
and  volumes  of  trading  in  the  municipal 
securities  market  during  the  previous 
day  (the  "Combined  Daily  Report").  The 
Combined  Daily  Report's  format  is  a 
revision  of  the  Board's  currently 
produced  Inter-Dealer  Daily  Report. 
Like  the  Inter-E)ealer  Daily  Report,  the 
Combined  Daily  Report  will  be  made 
aveulable  by  approximately  6:00  a.m. 
each  business  day,  reporting  on  the 
previous  day's  market.  Subscribers  will 
transfer  the  report,  in  electronic  form, 
from  the  Board's  system  to  their  own 
computer  systems.  A  printed  copy  of  the 
report  will  be  available  for  examination, 
free  of  charge,  in  the  Board's  Public 
Access  Facility  in  Alexandria,  Virginia. 
These  dissemination  methods  are  the 
same  as  for  the  current  Inter-Dealer 
Daily  Report. 

Background 

In  June  1998,  the  Board  filed  with  the 
Commission  its  intention  to  institute  the 
Service  and  establish  a  $15,000  fee  for 
an  annual  subscription  to  the  Service.* 
The  June  1998  filing  described  the 
Program  and  the  daily  reports  that  will 
summarize  information  about  customer 
and  interdealer  transactions  in 


municipal  securities  reported  to  the 
Board  under  Rule  G-14.  That  filing  also 
noted  that  the  fee  is  structured  to  defray 
the  Board's  cost  of  disseminating  the 
transaction  data  and  to  defray,  in  part, 
the  cost  of  collecting  and  compiling 
transaction  data  that  will  be  used  in  the 
Program  and  that  the  Board  does  not 
expect  or  intend  to  make  a  profit  from 
the  Service. 

The  Commission  approved  the  June 
1998  filing  on  August  19,  1998.*  In  the 
June  1998  filing,  the  Board  stated  that  it 
would  file  with  the  Commission,  in 
advance,  an  exact  date  for  beginning 
operation  of  the  Service.  Under  the 
proposed  rule  change  in  the  present 
filing,  operation  wiU  begin  August  24, 
1998. 

(b)  The  Board  has  adopted  the 
proposed  rule  change  piursuant  to 
Section  15B(b)(2)(C)  of  the  Act,5  which 
requires,  in  pertinent  part,  that  the 
Board's  rules:  "be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
municipal  seciuities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
miuiicipal  securities,  and,  in  general,  to 
protect  investors  and  the  public 
interest." 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
biu°den  on  competition  in  that  it  applies 
equally  to  all  dealers  in  municipal 
securities. 

C.  Self-Regulatory  Organization's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  comments  were  received  in 
response  to  the  Board's  Jime  1998  filing 
which  described  the  Service  and 
announced  the  fee.  Written  comments 
were  neither  solicited  nor  received  in 
regard  to  the  present  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Board  has  designated  this 
proposed  rule  change  as  constituting  a 
stated  policy,  practice,  or  interpretation 
with  respect  to  the  administration  or 


enforcement  of  an  existing  Board  rule 
under  Section  19(b)(3)(A)  of  the  Act,^ 
which  renders  the  proposed  rule  change 
effective  upon  receipt  of  this  filing  by 
the  Commission.  The  proposed  rule 
chemge  merely  sets  the  formal  effective 
date  for  a  Board  facility,  the  plan  for 
which  previously  has  been  approved  by 
the  Conmiission.  At  any  time  within 
sixty  days  of  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.' 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
Submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conmiission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
put)lic  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conmiission 's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  office.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-98-11  and  should  be 
submitted  by  September  16, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  tc  delegated 
authority." 

Margaret  M.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  98-22876  Filed  8-25-98;  8:45  am) 
BILUNQ  CODE  M10-01-M 


'  Securities  Exchange  Act  Release  No.  40176  (July 
7.  1998),  63  FR  56072  (July  13.  1998). 


*  Securities  Exchange  Act  Release  No.  40337 
(August  19.  1998).  The  Combined  Daily  Report  is 
described  in  this  release. 

M5  U.S.C.  78o-»(b)(2}(C). 


•  15  U.S.C.  788(b)(3)(A). 

'  In  reviewing  this  proposed  rule  change,  the 
Conunission  has  considered  its  impact  on 
efficiency,  competition  and  capital  formation.  15 
U.S.C.  78c(f). 

•17  CFR  20O.3O-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40339;  File  No.  SR-NASD- 
98-66] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  inc.  Relating  to  Amendment  to 
Composition  of  NASD  Board  To 
Include  Members  of  New  Amex  LLC 
and  for  Other  Purposes 

August  19,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19l>-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
10,  1998,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
proposal  was  subsequently  amended  on 
August  18,  1998.3  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  firom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend  the 
By-Laws  of  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  to  reserve  one  NASD 
Board  of  Governors  ("Board")  position 
for  a  person  representing  a  NASD 
member  firm  having  not  more  than  150 
registered  persons;  reserve  two  Board 
positions  for  the  Chief  Executive  Officer 
and  one  Floor  Governor  of  New  Amex 
LLC;  and  make  other  clarifying 
amendments,  including  the  addition  of 
certain  definitions.  Clarifying 
amendments  and  definitions  are  also 
proposed  to  be  added  to  the  By-Laws  of 
NASD  Regulation,  Inc.  ("NASD 
Regulation")  and  The  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"). 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
underlined;  proposed  deletions  are  in 
brackets. 


'  15  U.S.C.  8s{b)(l). 

*17CFR240.19b-4. 

'  Lener  Amendment  from  T.  Grant  Gallery,  Senior 
Vice  President  and  General  Counsel.  NASD,  to 
Katharine  A.  England,  Assistant  Director,  Division 
of  Market  Regulation,  Commission,  dated  August 
18,  1998  ("Amendment  No.  1").  Several  additional 
minor  changes  were  provided  by  the  NASD  in  a 
telephone  conversation  between  Phil  Rosen,  NASD, 
and  Mandy  Cohen,  Division  of  Market  Regulation, 
Commission,  on  August  18,  1998. 


Proposed  Changes  to  NASD  By-Laws 

ARTICLE  I 

Definitions 

(n)  "Industry  Director"  means  a 
Director  of  the  NASD  Regulation  Board 
or  Nasdaq  Board  (excluding  the 
Presidents)  who:  (1)  is  or  has  served  in 
the  prior  three  years  as  an  officer, 
director,  or  employee  of  a  broker  or 
dealer,  excluding  an  outside  director  or 
a  director  not  engaged  in  the  day-to-day 
management  of  a  broker  or  dealer;  (2)  is 
an  officer,  director  (excluding  an 
outside  director),  or  employee  of  an 
entity  that  owns  more  than  ten  percent 
of  the  equity  of  a  broker  or  dealer,  and 
the  broker  or  dealer  accounts  for  more 
than  five  percent  of  the  gross  revenues 
received  by  the  consolidated  entity;  (3) 
owns  more  than  five  percent  of  the 
equity  securities  of  any  broker  or  dealer, 
whose  investments  in  brokers  or  dealers 
exceed  ten  percent  of  his  or  her  net 
worth,  or  whose  ownership  interest 
otherwise  permits  him  or  her  to  be 
engaged  in  the  day-to-day  management 
of  a  broker  or  dealer;  (4)  provides 
professional  services  to  brokers  or 
dealers,  and  such  services  constitute  20 
percent  or  more  of  the  professional 
revenues  received  by  the  Director  or  20 
percent  or  more  of  the  gross  revenues 
received  by  the  Director's  firm  or 
partnership;  (5)  provides  professional 
services  to  a  director,  officer,  or 
employee  of  a  broker,  dealer,  or 
corporation  that  owtis  50  percent  or 
more  of  the  voting  stock  of  a  broker  or 
dealer,  and  such  services  relate  to  the 
director's,  officer's,  or  employee's 
professional  capacity  and  constitute  20 
percent  or  more  of  the  professional 
revenues  received  by  the  Director  or  20 
percent  or  more  of  the  gross  revenues 
received  by  the  Director's  fimj  or 
partnership;  or  (6)  has  a  consulting  or 
employment  relationship  wath  or 
provides  professional  services  to  the 
NASD,  NASD  Regulation,  [or]  Nasdaq. 
or  New  Annex  (and  any  predecessor),  or 
has  had  any  relationship  of  provided 
any  such  services  at  any  time  within  the 
prior  three  years; 

(o)  "Industry  Governor"  or  "Industry 
committee  member"  means  a  Governor 
(excluding  the  Chief  Executive  Officer 
and  Chief  Operating  Officer  of  the 
NASD,  [and]  the  Presidents  of  NASD 
Regulation  and  Nasdaq,  and  the  Chief 
Executive  Officer  of  New  Amex)  or 
committee  member  who:  (1)  is  or  has 
served  in  the  prior  three  years  as  an 
officer,  director,  or  employee  of  a  broker 
or  dealer,  excluding  an  outside  director 
or  a  director  not  engaged  in  the  day-to- 
day management  of  a  broker  or  dealer; 
(2)  is  an  officer,  director  (excluding  an 


outside  director),  or  employee  of  an 
entity  that  owns  more  than  ten  percent 
of  the  equity  of  a  broker  or  dealer,  and 
the  broker  or  dealer  accounts  for  more 
than  five  percent  of  the  gross  revenues 
received  by  the  consolidated  entity;  (3) 
ovkTis  more  than  five  percent  of  the 
equity  securities  of  any  broker  or  dealer, 
whose  investments  in  brokers  or  dealers 
exceed  ten  percent  of  his  or  her  net 
worth,  or  whose  ovraership  interest 
otherwise  permits  him  or  her  to  be 
engaged  in  the  day-to-day  management 
of  a  broker  or  dealer;  (4)  provides 
professional  services  to  brokers  or 
dealers,  and  such  services  constitute  20 
percent  or  more  of  the  professional 
revenues  received  by  the  Governor  or 
committee  member  or  20  percent  or 
more  of  the  gross  revenues  received  by 
the  Governor's  or  committee  member's 
firm  or  partnership;  (5)  provides 
professional  services  to  a  director, 
officer,  or  employee  of  a  broker,  dealer, 
or  corporation  that  owns  50  percent  or 
more  of  the  voting  stock  of  a  broker  or 
dealer,  and  such  services  relate  to  the 
director's,  officer's,  or  employee's 
professional  capacity  and  constitute  20 
percent  or  more  of  the  professional 
revenues  received  by  the  Governor  or 
committee  member  or  20  percent  or 
more  of  the  gross  revenues  received  by 
the  Governor's  or  committee  member's 
firm  or  partnership;  (or)  (6)  is  a  Floor 
governor;  or  [(6)  (7)  has  a  consulting  or 
employment  relationship  with  or 
provides  professional  services  to  the 
NASD,  NASD  Regulation,  [or]  Nasdaq, 
or  New  Amex  (and  any  predecessor),  or 
has  had  any  such  relationship  or 
provided  any  such  services  at  any  time 
within  the  prior  three  years; 

(cc)  "Non-Industry  Director"  means  a 
Director  of  the  NASD  Regulation  Board 
or  Nasdaq  Board  (excluding  the 
Presidents  of  NASD  Regulation  and 
Nasdaq)  who  is:  (1)  a  PubUc  Director;  (2) 
an  officer  or  employee  of  an  issuer  of 
securities  listed  on  Nasdaq  or  New 
Amex,  or  traded  in  the  over-the-counter 
market;  or  (3)  any  other  individual  who 
would  not  be  an  Industry  Director; 
(dd)  "Non-Industry  Governor"  or 
"Non-Industry  committee  member" 
means  a  Governor  (excluding  the  Chief 
Executive  Officer  and  Chief  Operating 
Officer  of  the  NASD,  [and]  the 
Presidents  of  NASD  Regulation  and 
Nasdaq,  any  Floor  Governor,  and  the 
Chief  Executive  Officer  of  New  Amex)  or 
committee  member  who  is:  (1)  a  Public 
Governor  or  committee  member;  (2)  an 
officer  or  employee  of  an  issuer  of 
securities  listed  on  Nasdaq  or  New 
Amex,  or  traded  in  the  over-the-counter 
market;  or  (3)  any  other  individual  who 
would  not  be  an  Industry  Governor  or 
committee  member; 
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(jj)  "Floor  Governor"  or  "New  Amex 
Floor  Governor"  means  a  Floor 
Governor  of  New  Amex  elected  pursuant 
to  Article  II,  Section.  01  (a)  of  the  New 
Amex  By-Laws: 

(kk)  "Holdco"  means  NASD  Market 
Holding  Company; 

(11)  "New  Amex"  means  New  Amex 
LLC; 

(mm)  "New  Amex  Board"  means  the 
Board  of  Governors  of  New  Amex; 

ARTICLE  VII.  BOARD  OF 
GOVERNORS 


Composition  and  Qualifications  of  the 
Board 

Sec.  4. (a)    The  Board  shall  consist  of 
the  Chief  Executive  Officer  and  the 
Chief  Operating  Officer  of  the  NASD, 
the  Presidents  of  NASD  Regulation  and 
Nasdaq,  the  Chair  of  the  National 
Adjudicatory  Council,  the  Chief 
Executive  Officer  of  New  Amex,  one 
Floor  Governor,  and  no  fewer  than  16 
and  no  more  than  (22)  28  Governors 
elected  by  the  members  of  the  NASD. 
The  Governors  elected  by  the  members 
of  the  NASD  shall  include  a 
representative  of  an  issuer  of  investment 
company  shares  or  an  affiliate  of  such 
an  issuer,  a  representative  of  an 
insunmce  company,  [and]  a 
representative  of  a  Nasdaq  issuer,  and  a 
representative  of  an  NASD  member 
having  not  more  than  1 50  registered 
persons.  A  majority  of  the  Governors 
shall  be  Non-Industry  Governors.  If  the 
Board  consists  of  [21  to]  23  Governors, 
at  least  five  shall  be  Public  Governors. 
If  the  Board  consists  of  24  to  27 
Governors,  at  least  six  shall  be  Public 
Governors.  //  the  Board  consists  of  28  to 
31  Governors,  at  least  seven  shall  be 
Public  Governors.  If  the  Board  consists 
of  32  to  35  Governors,  at  least  eight 
shall  be  Public  Governors. 


Term  of  Office  of  Governors 

Sec.  5. (a)    The  Chief  Executive 
Officer  and  the  Chief  Operating  Officer 
of  the  NASD,  [and)  the  Presidents  of 
NASD  Regulation  and  Nasdaq,  and  the 
Chief  Executive  Officer  of  New  Amex 
shall  serve  as  Governors  until  a 
successor  is  elected,  or  until  death, 
resignation,  or  removal. 

(b)  The  Chair  of  the  National 
Adjudicatory  Council  shall  serve  as  a 
Governor  for  a  term  of  one  year,  or  until 
a  successor  is  duly  elected  and 
qualified,  or  until  death,  resignation, 
disqualification,  or  removal.  A  Chair  of 
the  National  Adjudicatory  Council  may 
not  serve  more  than  two  consecutive 
one-year  terms  as  a  Governor,  unless  a 
Chair  of  the  National  Adjudicatory 


Council  is  appointed  to  fill  a  term  of 
less  than  one  year  for  such  office.  In 
such  case,  the  Chair  of  the  National 
Adjudicatory  Council  may  serve  [an] 
that  initial  term  as  a  Governor  and  up 
to  two  consecutive  one-year  terms  as  a 
Governor  following  the  expiration  of 
(the)  such  initial  term.  After  serving  as 
a  Cheiir  of  the  National  Adjudicatory 
Council,  an  individual  may  serve  as  a 
Governor  elected  by  the  members  of  the 
NASD. 

(c)  The  New  Amex  Floor  Governor 
shall  serve  as  a  Governor  for  a  term  of 
two  years,  or  until  a  successor  is  duly 
elected  and  qualified,  or  until  death, 
resignation,  disqualification,  or 
removal.  A  New  Amex  Floor  Governor 
may  not  serve  more  than  three 
consecutive  two-year  terms  as  a 
Governor,  unless  such  New  Amex  Floor 
Governor  is  appointed  to  fill  a  term  of 
less  than  one  year  for  such  office.  In 
such  case,  the  New  Amex  Floor 
Governor  may  serve  that  initial  term  as 
a  Governor  and  up  to  three  consecutive 
two-year  terms  as  a  Governor  following 
the  expiration  of  the  initial  term. 

(d)  The  Governors  elected  by  the 
members  of  the  NASD  shall  be  divided 
into  three  classes  and  hold  office  for  a 
term  of  no  more  than  three  years,  such 
term  to  be  fixed  by  the  Board  at  the  time 
of  the  nomination  or  certification  of 
such  Governor,  or  until  a  successor  is 
duly  elected  and  qualified,  or  until 
death,  resignation,  disqualification,  or 
removal.  A  Governor  elected  by  the 
members  of  the  NASD  may  not  serve 
more  than  two  consecutive  terms.  If  a 
Governor  is  elected  by  the  Boards^  fill 
a  term  of  less  than  one  year,  the 
Governor  may  serve  up  to  two 
consecutive  terms  following  the 
expiration  of  the  Governor's  initial  term. 
The  term  of  office  of  Governors  of  the 
first  class  ^hall  expire  at  the  January 
1999  Board  meeting,  of  the  second  class 
one  year  thereafter,  and  of  third  class 
two  years  thereafter.  At  each  annual 
election,  commencing  January  1999, 
Governors  shall  be  elected  for  a  term  of 
three  years  to  replace  those  whose  terms 
expire. 

Disqualification 

Sec.  6.    Notwithstanding  Section  5, 
the  term  of  office  of  a  Governor  shall 
terminate  immediately  upon  a 
determination  by  the  Board,  by  a 
majority  vote  of  remaining  Governors, 
that:  (a)  the  Governor  no  longer  satisfies 
the  classification  [(Industry,  Non- 
Industry,  or  Public  Governor))  for  which 
the  Governor  was  elected;  and  (b)  the 
Governor's  continued  service  as  such 
would  violate  the  compositional 
requirements  of  the  Board  set  forth  in 
Section  4.  If  the  term  of  office  of  a 


Governor  terminates  under  this  Section, 
and  the  remaining  term  of  office  of  such 
Governor  at  the  time  of  termination  is 
not  more  theui  six  months,  during  the 
period  of  vacancy  the  Board  shall  not  be 
deemed  to  be  in  violation  of  Section  4 
by  virtue  of  such  vacancy. 
***** 

ARTICLE  K— COMMITTEES 


Executive  Conunittee 

***** 

Sec.  4(b)    The  Executive  Committee 
shall  consist  of  no  fewer  than  [five]  six 
and  no  more  than  nine  Governors.  The 
Executive  Conmiittee  shall  include  the 
Chief  Executive  Officer  of  the  NASD,  at 
least  one  Director  of  NASD  Regulation, 
at  least  one  Director  of  Nasdaq,  at  least 
one  Governor  of  New  Amex,  and  at  least 
two  Governors  who  are  not  members  of 
either  the  NASD  Regulation  Board,  the 
[or]  Nasdaq  Board,  or  the  New  Amex 
Board.  The  niunber  of  Directors  of  the 
NASD  Regulation  Board  and  the  nimaber 
of  Directors  of  the  Nasdaq  Board  serving 
on  the  Executive  Conunittee  shall  be 
equal  at  all  times.  The  Executive 
Committee  shall  have  a  percentage  of 
Non-Industry  committee  members  at 
least  as  great  as  the  percentage  of  Non- 
Industry  Governors  on  the  whole  Board 
and  a  percentage  of  Public  committee 
members  at  least  as  great  as  the 
percentage  of  Public  Governors  on  the 
whole  Board. 


ARTICLE  XV— LXMITATION  OF 
POWERS 


Conflicts  of  Interest 

***** 

Sec.  4.(b)    No  contract  or  transaction 
between  the  NASD  and  one  or  more  of 
its  Governors  or  officers,  or  between  the 
NASD  and  any  other  corporation, 
partnership,  association,  or  other 
organization  in  which  one  or  Qiore  of  its 
Governors  or  officers  are  directors  or 
officers,  or  have  a  financial  interest, 
shall  be  void  or  voidable  solely  for  this 
reason  if:  (i)  the  material  facts  pertaining 
to  such  Governor's  or  officer's 
relationship  or  interest  and  the  contract 
or  transaction  are  disclosed  or  are 
knov^rn  to  the  Board  or  the  committee, 
and  the  Board  or  committee  in  good 
faith  authorizes  the  contract  or 
transaction  by  the  affirmative  vote  of  a 
majority  of  the  disinterested  Governors; 
or  (ii)  the  material  facts  are  disclosed  or 
become  known  to  the  Board  or 
committee  after  the  contract  or 
transaction  is  entered  into,  and  the 
Board  or  committee  in  good  faith  ratifies 
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the  contract  or  transaction  by  the 
affirmative  vote  of  a  majority  of  the 
disinterested  Governors.  Only 
disinterested  Governors  may  be  counted 
in  determining  the  presence  of  a 
quorum  at  the  portion  of  a  meeting  of 
the  Board  or  of  a  committee  that 
authorizes  the  contract  or  transaction. 
This  subsection  shall  not  apply  to  any 
contract  or  transaction  the  NASD  and; 
NASD  Regulation,  Holdco,  Nasdaq,  or 
New  Amex. 


Proposed  Revisions  to  NASD 
Regulation,  Inc.  By-Laws 

ARTICLE  I 

DefinitiQns 

*         •         »        »        » 

(q)  "Industry  Director"  or  "Industry 
member"  means  a  Director  (excluding 
the  President)  or  a  National 
Adjudicatory  Coimcil  or  committee 
member  who  (1)  is  or  has  served  in  the 
prior  three  years  as  an  officer,  director, 
or  employee  of  a  broker  or  dealer, 
excluding  an  outside  director  or  a 
director  not  engaged  in  the  day-to-day 
management  of  a  broker  or  dealer;  (2)  is 
an  officer,  director  (excluding  an 
outside  director),  or  employee  of  an 
entity  that  owns  more  than  ten  percent 
of  the  equity  of  a  broker  or  dealer,  and 
the  broker  or  dealer  accounts  for  more 
than  five  percent  of  the  gross  revenues 
received  by  the  consolidated  entity;  (3) 
owns  more  than  five  percent  of  the 
equity  seciuities  of  any  broker  or  dealer, 
whose  investments  in  brokers  or  dealers 
exceed  ten  percent  of  his  or  her  net 
worth,  or  whose  owmership  interest 
otherwise  permits  him  or  her  to  be 
engaged  in  the  day-to-day  management 
of  a  buroker  or  dealer;  (4)  provides 
professional  services  to  brokers  or 
dealers,  and  such  services  constitute  20 
percent  or  more  of  the  professional 
revenues  received  by  the  Director  or 
member  or  20  percent  or  more  of  the 
gross  revenues  received  by  the 
Director's  or  member's  firm  or 
partnership;  (5)  provides  professional 
services  to  a  director,  officer,  or 
employee  of  a  brolcer,  dealer,  or 
corporation  that  owns  50  percent  or 
more  of  the  voting  stock  of  a  broker  or 
dealer,  and  such  services  relate  to  the 
director's,  officer's,  or  employee's 
professional  capacity  and  constitute  20 
percent  or  more  of  the  professional 
revenues  received  by  the  Director  or 
member  or  20  percent  or  more  of  the 
gross  revenues  received  by  the 
Director's  or  member's  firm  or 
partnership;  or  (6)  has  a  consulting  or 
employment  relationship  with  or 
provides  professional  services  to  the 
NASD,  NASD  Regulation,  [or]  Nasdaq, 


or  New  Amex  (and  any  predecessor),  or 
has  had  any  such  relationship  or 
provided  any  such  services  at  any  time 
within  the  prior  three  years; 

*  •        *        •        • 

(x)  "Non-Industry  Director"  or  "Non- 
Industry  member"  means  a  Director 
(excluding  the  President)  or  a  National 
Adjudicatory  Council  or  committee 
member  who  is  (1)  a  PubUc  Director  or 
Public  member;  (2)  an  officer  or 
employee  of  an  issuer  of  securities  listed 
on  Nasdaq  or  New  Amex,  or  traded  in 
the  over-the-counter  market;  or  (3)  any 
other  individual  who  would  not  be  an 
Industry  Director  or  Industry  member; 

*  *        •        *        * 

(cc)  "Floor  Governor"  or  "New  Amex 
Floor  Governor"  means  a  Floor 
Governor  of  New  Amex  elected  pursuant 
to  Article  II,  Section  .01(a)  of  the  New 
Amex  By-Laws; 

(dd)  "Holdco"  means  NASD  Market 
Holding  Company; 

(ee)  "New  Amex"  means  New  Amex 
LLC; 

iff)  "New  Amex  Board"  means  the 
Board  of  Governors  of  New  Amex; 

*  *        »        •        • 

ARTICLE  rV.  BOARD  OF  DIRECTORS 


Disqualification 

Sec.  4.7    The  term  of  office  of  a 
Director  shall  terminate  immediately 
upon  a  determination  by  the  Board,  by 
a  majority  vote  of  the  remaining 
Directors,  that:  (a)  the  Director  no  longer 
satisfies  the  classification  [(Industry, 
Non-Industry,  or  Public  Director)]  for 
which  the  Director  was  elected;  and  (b) 
the  Director's  continued  service  as  such 
would  violate  the  compositional 
requirements  of  the  BcMEud  set  forth  in 
Section  4.3.  If  the  term  of  office  of  a 
Director  terminates  under  this  Section, 
and  the  remaining  term  of  office  of  such 
Director  at  the  time  of  termination  is  not 
more  than  six  months,  during  the  period 
of  vacancy  the  Board  shall  not  be 
deemed  to  be  in  violation  of  Section  4.3 
by  virtue  of  such  vacancy. 


Conflicts  of  Interest;  Contracts  and 
Transactions  Involving  Directors 

***** 

Sec.  4.14(b)     No  contract  or 
transaction  between  NASD  Regulation 
and  one  or  more  of  its  Directors  or 
officers,  or  between  NASD  Regulation 
and  any  other  corporation,  partnership, 
association,  or  other  organization  in 
which  one  or  more  of  its  Directors  or 
officers  are  directors  or  officers,  or  have 
a  financial  interest,  shall  be  void  or 
voidable  solely  for  this  reason  if:  (i)  the 


material  facts  pertaining  to  such 
Director's  or  officer's  relationship  or 
interest  and  the  contract  or  transaction 
are  disclosed  or  are  knowTi  to  the  Board 
or  the  committee,  and  the  Board  or 
conunittee  in  good  faith  authorizes  the 
contract  or  transaction  by  the 
affirmative  vote  of  a  majority  of  the 
disinterested  Directors;  (ii)  the  material 
facts  are  disclosed  or  become  known  to 
the  Board  or  committee  after  the 
contract  or  transaction  is  entered  into, 
and  the  Board  or  committee  in  good 
faith  ratifies  the  contract  or  transaction 
by  the  affirmative  vote  of  a  majority  of 
the  disinterested  Directors;  or  (iii)  the 
materifd  facts  pertaining  to  the 
Director's  or  officer'.s  relationship  or 
interest  and  the  contract  or  transaction 
are  disclosed  or  are  known  to  the 
stockholder  entitled  to  vote  thereon,  and 
the  contract  or  transaction  is  specifically 
approved  in  good  faith  by  vote  of  the 
stockholder.  Only  disinterested 
Directors  may  be  coiuited  in 
determining  the  presence  of  a  quonmi  at 
the  portion  of  a  meeting  of  the  Board  or 
of  a  committee  that  authorizes  the 
contract  or  transaction.  This  subsection 
shall  not  apply  to  a  contract  or 
transaction  between  NASD  Regulation 
and  the  NASD,  [or]  Nasdaq.  Holdco,  or 
New  Amex. 

Proposed  Revisions  to  The  Nasdaq 
Stock  Market,  Inc.  By-Laws 

AR-nCLEL 

Definitions 


(j)  "Industry  Director"  or  "Industry 
member"  means  a  Director  (excluding 
the  President)  or  Nasdaq  Listing  and 
Hearing  Review  Council  or  conunittee 
member  who  (1)  is  or  has  served  in  the 
prior  three  years  as  an  officer,  director, 
or  employee  of  a  broker  or  dealer, 
excluding  an  outside  director  or  a 
director  not  engaged  in  the  day-to-day 
management  of  a  broker  or  dealer;  (2)  is 
an  officer,  director  (excluding  an 
outside  director)  or  employee  of  an 
entity  that  owns  more  than  ten  percent 
of  the  equity  of  a  broker  or  dealer,  and 
the  broker  or  dealer  accounts  for  more 
than  five  i>ercent  of  the  gross  revenues 
received  by  the  consohdated  entity;  (3) 
owns  more  than  five  percent  of  the 
equity  seciuities  of  any  broker  or  dealer, 
whose  investments  in  brokers  or  dealers 
exceed  ten  percent  of  his  or  her  net 
worth,  or  whose  ownership  interest 
othenvise  permits  him  or  her  to  be 
engaged  in  the  day-to-day  management 
of  a  broker  or  dealer;  (4)  provides 
professional  services  to  brokers  or 
dealers,  and  such  services  constitute  20 
percent  or  more  of  the  professional 
revenues  received  by  the  Director  or 
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member  or  20  percent  or  more  of  the 
gross  revenues  received  by  the 
Director's  or  member's  firm  or 
partnership;  (5)  provides  professional 
services  to  a  director,  officer,  or 
employee  of  a  broker,  dealer,  or 
corporation  that  owns  50  percent  or 
more  of  the  voting  stock  of  a  broker  or 
dealer,  and  such  services  relate  to  the 
director's  officer's  or  employee's 
professional  capacity  and  constitute  20 
percent  or  more  of  the  professional 
revenues  received  by  the  Director  or 
member  or  20  percent  or  more  of  the 
gross  revenues  received  by  the 
Director's  or  member's  firm  or 
partnership;  or  (6)  has  a  consulting  or 
employment  relationship  with  or 
provides  professional  services  to  the 
NASD,  NASD  Regulation,  [or]  Nasdaq, 
or  New  Awex  (and  any  predecessor),  or 
has  had  any  such  relationship  or 
provided  any  such  services  at  any  time 
within  the  prior  three  years; 
***** 

(q)  "Non-Industry  Director"  or  "Non- 
Industry  member"  means  a  Director 
(excluding  the  President)  or  Nasdaq 
Listing  and  Hearing  Review  Council  or 
committee  member  who  is  (1)  a  Public 
Director  or  Public  member;  (2)  an  officer 
or  employee  of  an  issuer  of  securities 
listed  on  Nasdaq  or  New  Amex,  or 
traded  in  the  over-the-counter  market; 
or  (3)  any  other  individual  who  would 
not  be  an  Industry  Director  or  Industry 
member; 
***** 

(u)  "Floor  Governor"  or  "New  Amex 
Floor  Governor"  means  a  Floor 
Governor  of  New  Amex  elected  pursuant 
to  Article  II.  Section  .01(a)  of  the  New 
Amex  By-Laws; 

(v)  "Holdco"  means  NASD  Market 
Holding  Company: 

(w)  "New  Amex"  means  New  Amex 
LLC: 

(x)  "New  Amex  Board"  means  the 
Board  of  Governors  of  New  Amex: 
***** 

ARTICLE  IV.  BOARD  OF  DIRECTORS 


Disqualification 

Sec.  4.7    The  term  of  office  of  a 
Director  shall  terminate  immediately 
upon  a  determination  by  the  Board,  by 
a  majority  vote  of  the  remaining 
Directors,  that:  (a)  The  Director  no 
longer  satisfies  the  classification 
[(Industry,  Non-Industry,  or  Public 
Director)]  for  which  the  Director  was 
elected;  and  (b)  the  Director's  continued 
service  as  such  would  violate  the 
compositional  requirements  of  the 
Board  set  forth  in  Section  4.3.  If  the 
term  of  office  of  a  Director  terminates 


under  this  Section,  and  the  remaining 
term  of  office  of  such  Director  at  the 
time  of  termination  is  not  more  than  six 
months,  during  the  period  of  vacancy 
the  Board  shall  not  be  deemed  to  be  in 
violation  of  Section  4.3  by  virtue  of  such 
vacancy. 
*        *        •        •        • 

Conflicts  of  Interest;  Contracts  and 
Transactions  Involving  Directors 

***** 

Sec.  4.14(B)    No  contract  or 
transaction  between  Nasdaq  and  one  or 
more  of  its  Directors  or  officers,  or 
between  Nasdaq  and  any  other 
corporation,  partnership,  association,  or 
other  organization  in  which  one  or  more 
of  its  Directors  or  officers  are  directors 
or  officers,  or  have  a  financial  interest, 
shall  be  void  or  voidable  solely  for  this 
reason  if:  (i)  the  material  facts  pertaining 
to  such  Director's  or  officers 
relationship  or  interest  and  the  contract 
or  transaction  are  disclosed  or  are 
known  to  the  Board  or  the  committee, 
and  the  Board  or  Committee  in  good 
faith  authorizes  the  contract  or 
transaction  by  the  affirmative  vote  of  a 
majority  of  the  disinterested  Directors; 
(ii)  the  material  facts  are  disclosed  or 
become  known  to  the  Board  or 
committee  after  the  contract  or 
transaction  is  entered  into,  the  Board  or 
committee  in  good  faith  ratifies  the 
contract  or  transaction  by  the 
affirmative  vote  of  a  majority  of  the 
disinterested  Directors;  or  (iii)  the 
material  facts  pertaining  to  the 
Director's  or  officer's  relationship  or 
interest  and  the  contract  or  transaction 
are  disclosed  or  are  known  to  the 
stockholder  entitled  to  vote  thereon,  and 
the  contract  or  transaction  is  specifically 
approved  in  good  faith  by  vote  of  the 
stockholder.  Only  disinterested 
Directors  may  be  counted  in 
determining  the  presence  of  a  quorum  at 
the  portion  of  a  meeting  of  the  Board  or 
of  a  conmiittee  that  authorizes  the 
contract  or  transaction.  This  subsection 
shall  not  apply  to  a  contract  or 
transaction  between  Nasdaq  and  the 
NASD,  [or]  NASD  Regvdation,  Holdco, 
or  New  Amex. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  For,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


in  Item  FV  below.  The  NASD  has 
prepared  simimiaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  has  two 
purposes.  First,  the  proposal  reserves  a 
seat  on  the  NASD  Board  of  Governors 
for  a  person  representing  a  member  firm 
having  not  more  than  150  registered 
persons.  In  1997,  the  NASD 
implemented  a  comprehensive  revision 
of  the  Association's  corporate  structure. 
Those  revisions  were  intended  to 
streamline  the  decision  making  process; 
to  improve  communication  among 
Board  members  and  the  staff;  and  to 
enable  the  Association  to  act  quickly 
and  decisively  when  appropriate.  While 
the  restructuring  has  been  effective  in 
meeting  these  goals,  the  Association  has 
determined  that  there  is  a  need  to 
ensure  the  small  member  firm 
community  (i.e.,  firms  with  150  or  fewer 
registered  persons)  a  more  effective 
voice  in  matters  affecting  their  business 
and  their  customers,  and  has  therefore 
determined  to  reserve  a  position  on  the 
Board  of  Governors  for  a  person 
representing  a  firm  with  not  more  than 
150  registered  persons. 

Second,  the  addition  to  the  NASD 
Board  of  the  Chief  Executive  Officer  and 
one  Floor  Governor  of  New  Amex  LLC 
(the  successor  operating  organization  to 
the  American  Stock  Exchange)  is 
required  by  the  Transaction  Agreement 
dated  as  of  May  8,  1998  ("Transaction 
Agreement"),  that  will  bring  the  Amex 
into  the  NASD  family  of  companies. 
That  agreement  was  approved  by  the 
Regular  Members  and  Options  Principal 
Members  of  the  American  Stock 
Exchange  on  June  25, 1998,  and  is  also 
the  subject  of  a  proposed  rule  change  to 
be  submitted  by  the  American  Stock 
Exchange. 

(a)  Summary  of  Amendments 

By-Laws  of  the  NASD 

Article  I.  Definitions 

New  definitions  of  "Floor  Governor," 
"Holdco,"  "New  Amex,"  and  "New 
Amex  Board"  have  been  added,  and  the 
terms  "Non-Industry  Governor,"  "Non- 
Industry  Director,"  "Non-Industry 
committee  member,"  "Industry 
Governor,"  "Industry  Director"  and 
"Industry  committee  member"  have 
been  amended,  to  incorporate  the 
inclusion  of  New  Amex  LLC  within  the 
family  of  companies. 
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Article  VII.  Board  of  Governors 

Section  4:  Composition  and 
Qualifications  of  the  Board.  This  section 
has  been  amended  to  provide  that  the 
NASD  Board  include  the  Chief 
Executive  Officer  and  one  Floor 
Governor  of  Nejy  Amex  LLC  and  a 
representative  of  an  NASD  member  firm 
having  not  more  than  150  registered 
persons.  In  addition,  to  ensure  some 
flexibility  and  maintenance  of  a 
majority  Non-Industry  Board,  the 
maximum  size  of  the  Board  has  been 
increased  to  35  Governors. 

Section  5:  Term  of  Office  of 
Governors.  This  section  has  been 
amended  to  provide  term  lengths  for 
service  by  the  New  Amex  Chief 
Executive  Officer  and  Floor  Governor  on 
the  Board,  consistent  with  the 
Transaction  Agreement  and  the 
Constitution  of  New  Amex  LLC. 

Article  DC.  Committees 

Section  4:  Executive  Committee.  This 
section  has  been  amended  to  include  a 
Governor  of  New  Amex  LLC  on  the 
Executiv(B  Conunittee. 

Article  XV.  Limitation  of  Powers 

Section  4:  Conflicts  of  Interest.  This 
section  has  been  amended  to  reflect  the 
inclusion  of  New  Amex  LLC  within  the 
family  of  companies. 

By-Laws  of  NASD  Regulation  and  of  the 
Nasdaq  Stock  Market 

Article  I.  Definitions 

New  definitions  of  "Floor  Governor," 
"Holdco."  "New  Amex,"  and  "New 
Amex  Board"  have  been  added,  and  the 
terms  "Non-Industry  Director,"  "Non- 
Industry  member,"  "Industry  Director" 
and  "Industry  member"  have  been 
amended,  to  incorporate  the  inclusion 
of  New  Amex  LLC  within  the  NASD 
family  of  companies. 

Article  IV.  Board  of  Directors 

Section  4.14:  Conflicts  of  Interest; 
Contracts  and  Transaction  Involving 
Directors.  This  section  has  been 
amended  to  reflect  the  inclusion  of  New 
Amex  LLC  within  the  family  of 
companies. 

Amendment  No.  1 

Amendment  No.  1  made  certain 
minor  corrections  in  the  text  of  the 
NASD,  NASD  Regulation  and  Nasdaq 
by-laws  and  agreed  to  an  extension  of 
the  time  period  for  Commission  action 
until  September  30, 1998,  the  scheduled 
closing  date  of  the  NASD/ Amex 
transaction. 

(b)  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 


of  Section  15A(b)(4)  of  the  Act,  which 
requires,  among  other  things,  that  the 
Association's  rules  must  be  designed  to 
assure  a  fair  representation  of  its 
members  in  the  administration  of  its 
affairs.  The  NASD  believes  that  the 
proposed  rule  change  enhances  the 
Association's  ability  to  assure  fair 
representation  on  the  NASD  Board  of  its 
members,  while  incorporating  the 
constituency  represented  by  New  Amex 
LLC.  In  particular,  the  reservation  of  a 
Board  seat  for  a  representative  of  a  small 
firm  assures  the  ongoing  participation  in 
the  governance  of  the  NASD  by  this 
important  segment  of  NASD 
membership,  just  as  the  creation  of 
Board  seats  for  the  New  Amex 
representatives  assures  the 
representation  to  the  Amex  seatholders 
that  was  integral  to  their  approval  of  the 
Transaction  Agreement. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 
With  respiect  to  that  p>ortion  of  the 
proposed  rule  change  required  by  the 
Transaction  Agreement,  the 
implementation  of  the  proposed  rule 
change  is  part  of  an  effort  to  promote 
intermarket  competition,  insofar  as  it  is 
a  condition  precedent  to  the  closing  of 
the  transaction  piu^uant  to  which  a 
substantial  investment  will  be  made  in 
the  New  Amex  equity  market.  In 
addition,  the  transaction  will  result  in 
the  provision  of  substantial  additional 
resources  to  enhance  New  Amex's 
options  market,  and  to  help  it  to 
develop  system  and  faciUties  to  compete 
more  effectively  with  other  U.S.  and 
foreign  options  markets. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

IV.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 


A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  bietween  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-98-56  and  should  be 
submitted  by  September  16.  1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Marguvt  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  98-22839  Filed  8-25-98;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  October  26,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  B.  Rich,  Management  Analyst, 
Small  Business  Administration,  409  3rd 
Street,  SW.,  Suite  5000,  Washington,  DC 
20416.  Phone  Number:  202-205-6629. 
SUPPLEMENTARY  INFORMATION: 

Title:  "Application  Forms  for  8(a) 
Program." 
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Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Form  No's:  lOlOA,  lOlOB  Form- 
Tribal.  lOlOB-Form  LLC,  lOlOB-Form 
CDC,  lOlOB-Form  NHO,  lOlOB-Form 
ANC,  lOlOC. 

Description  of  Respondents:  8(A) 
Companies. 

Annual  Responses:  33,000. 

Annual  Burden:  177,000. 

Comments:  Send  all  comments 
regarding  this  information  collection  to, 
Sheryl  Swed,  Assistant  Administrator, 
Office  of  Division  of  Program 
Certification  &  Eligibility,  Small 
Business  Administration,  409  3rd  Street 
S.W.,  Suite  8000,  Washington,  D.C. 
20416.  Phone  No:  202-205-6416. 

Send  comments  regarding  whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  accuracy  of 
burden  estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality. 

Dated:  August  20,  1998. 
Jacqueline  White. 

Chief,  Administrative  Information  Branch. 
(PR  Doc.  98-22868  Filed  8-25-98;  8:45  am] 

BILUNQ  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  conunents  on  or  before 
September  25, 1998.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (OMB 
83-1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  SW,  5th  Floor,  Washington,  DC 
20416;  and  OMB  Reviewer,  Victoria 
Wassmer,  Office  of  Information  and 


Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-6629. 

SUPPLEMENTARY  INFORMATION: 

Title:  Small  Disadvantaged  Business 
Certification  Application. 

Form  No.:  2065. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Small 
Disadvantaged  Businesses. 

Annual  Responses:  30,000. 

Annual  Burden:  90,000. 

Dated:  August  20.  1998. 
Jacqueline  White, 

Chief.  Administrative  Information  Branch. 
IFR  Doc.  98-22869  Filed  8-25-98;  8:45  am] 
BILUNQ  CODE  802S-01-P 

SMALL  BUSINESS  ADMINISTRATION 

[License  No.  02/02-0580] 

Credit  Suisse  First  Boston  Small 
Business  Fund  I,  L.P.;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  October  30, 1997,  an  application 
was  filed  by  Credit  Suisse  First  Boston 
Small  Business  Fund  I,  L.P.,  at  11 
Madison  Avenue,  26th  Floor,  New  York, 
New  York  10010,  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  Section  107.300  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.300 
(1997))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  appfication 
and  all  other  pertinent  information,  SBA 
issued  License  No.  02/02-0580  on  June 
17,  1998,  to  Credit  Suisse  First  Boston 
Small  Business  Fund  I,  L.P.  to  operate 
as  a  small  business  investment 
company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  August  10, 1998. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
[PR  Doc.  98-22866  Filed  8-25-98;  8:45  am] 

BILUNG  CODE  802$-O1-P 


SMALL  BUSINESS  ADMINISTRATION 

[License  No.  02/02-0581] 

NBT  Capital  Corporation;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  November  25,  1997,  an 
application  was  filed  by  NBT  Capital 
Corporation,  at  The  Eaton  Center,  19 
Eaton  Avenue,  Norwich,  New  York 
13815,  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.300  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.300  (1997))  for 
a  license  to  operate  as  a  small  business 
investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  02/02-0581  on  Jime 
17,  1998,  to  NBT  Capital  Corporation  to 
operate  as  a  small  business  investment 
company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  August  10, 1998. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
(PR  Doc.  98-22867  Filed  8-25-98;  8:45  am] 
BILLINQ  COOE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

New  England  States  Regional  Fairness 
Board  Strategy  Session 

The  New  England  States  Regional 
Fairness  Board  Strategy  Session,  to  be 
held  on  September  14, 1998  starting  at 
3:00  p.m.  at  Greater  Richmond  Chamber 
of  Commerce;  201  East  Franklin, 
Richmond,  Virginia  23219.  The  space  is 
being  donated  by  the  Greater  Richmond 
Chamber  of  Commerce.  There  will  be  a 
strategy  and  de-briefing  session  to 
collect  Fairness  Board  members'  input 
on  the  hearing  held  in  Augusta,  Maine 
on  June  22,  1998,  as  well  as  to  obtain 
recommendations  for  the  annual  Report 
to  Congress. 

For  further  information,  contact  Gary 
P.  Peele,  telephone  (312)  353-0880. 

Dated:  August  20,  1998. 
Shirl  Thomas, 

Director,  Office  of  External  Affairs. 
[FR  Doc.  98-22871  Filed  8-25-98;  8:45  am] 
BILUNQ  C006  802S-01-P 
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South  Atlantic  States  Regional 
Fairness  Board  Public  Hearing 

The  South  Atlantic  States  Regional 
Fairness  Board  Public  Hearing,  to  be 
held  on  September  15,  1998  starting  at 
10:00  a.m.  at  Greater  Richmond 
Chamber  of  Commerce:  201  East 
Franklin,  Richmond,  Virginia  23219. 
The  space  is  being  donated  by  the 
Greater  Richmond  Chamber  of 
Commerce  and  is  being  co-hosted  by  the 
Virginia  Chamber  of  Commerce;  to 
receive  comments  from  small  businesses 
concerning  regulatory  enforcement  or 
compUance  taken  by  federal  agencies 
members.  Transcripts  of  these 
proceedings  will  be  posted  on  the 
Internet.  These  transcripts  are  subject 
only  to  limited  review  by  the  National 
Ombudsman. 

After  the  hearing,  there  will  be  a 
strategy/de-briefing  session  to  collect 
Fairness  Board  members'  input  on  the 
proceedings,  as  well  as  to  obtain 
recommendations  for  the  annual  Report 
to  Congress.  This  meeting  will  begin  at 
approximately  2:00  p.m.  at  the  same 
location. 

For  further  information,  contact  Gary 
P.  Peele,  telephone  (312)  353-0880. 

Dated:  August  20,  1998. 
Shiri  Thomas, 

Director,  Office  of  External  Affairs. 

[PR  Doc.  98-22872  Filed  8-2S-98;  8:45  am] 

BILLMQ  CODE  S02S-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Wisconsin  State  Advisory  Council; 
Public  Hearing 

The  U.S.  Small  Business 
Administration  Wisconsin  State 
Advisory  Coimcil,  located  in  the 
geographical  area  of  Milwaukee, 
Wisconsin,  will  hold  a  public  meeting 
from  12:00  p.m.  to  1:00  p.m.  August  25, 
1998  at  Metro  Milwaukee  Area  Chamber 
(MMAC)  Association  of  Commerce 
Building:  756  North  Milwaukee  Street, 
Fourth  Floor,  Milwaukee,  Wisconsin  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Yolanda  Lassiter,  U.  S.  Small  Business 
Administration,  310  West  Wisconsin 
Avenue  Milwaukee,  Wisconsin  53203; 
(414)  297-1092. 

Dated:  August  20, 1998. 
Shirl  Thomas, 

Director,  Office  of  External  Affairs. 
[PR  Doc.  98-22870  Filed  8-25-98;  8:45  am] 
BILUNQ  CODE  802S-ei-P 


Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements  Agency  information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  3501,  et  seq.)  this  notice 
announces  that  the  Department  of 
Transportation  has  submitted 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(P.L.  104-113,  44  U.S.C.  Chapter  35). 
The  ICR  abstracted  below  describes  the 
nature  of  the  information  collection  and 
its  burden.  This  ICR  was  published  in 
the  Federal  Register  March  17, 1998, 
(63  FR  13090). 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  September  25, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Marshall  Schy,  Federal  Highway 

Administration  (HRE-10);  Department 

of  Transportation,  400  Seventh  St.  SW., 

Washington,  DC  20590  at  (202)  366- 

2035. 

SUPPLEMENTARY  INFORMATION: 

Office  of  the  Secretary 

Title:  Uniform  Relocation  Assistance 
and  Real  Pro|>erty  Acquisition 
Regulations  for  Federal  and  Federally 
Assisted  Programs. 

OMB  Control  Number:  2105-0508. 

Type  of  Request:  Extension  of  a 
ciurently  approved  collection. 

Affected  Public:  Federal,  State,  and 
Local  govraimient;  individuals, 
households,  businesses,  farms,  not-for- 
profit  institutions. 

Abstract:  The  regiilations 
implementing  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (49  CFR  24.9),  require  covered 
agencies  to  maintain  adequate  records  of 
acquisition  and  relocation  activities 
under  the  Act.  In  addition,  the  Federal 
Highway  Administration  requires  the  52 
state  highway  agencies  carrying  out  the 
Federal-aid  highway  program  to  report 
their  Uniform  Act  acquisition  and 
relocation  activities  once  every  third 
year. 

Estimated  Annual  Burden  Hours: 
29,043  hours. 

Send  comments  to  the  Office  of 
Information  and  ReguJatory  Affairs, 
Office  of  Management  and  Budget,  725- 
17th  Street,  NW.,  Washington,  DC 
20503,  Attention  OST  Desk  Officer. 


Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quafity,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
bvu-den  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  pubUcation. 

Issued  in  Washington.  DC,  on  August  20. 
1998. 

Phillip  A.  Leach, 

Clearance  Officer,  United  States  Department 
of  Transportation. 

IFR  Doc.  98-22924  Filed  8-25-98;  8:45  am) 
BILUNQ  COM  4t10-S3-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTKM:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  3501,  et  seq.)  this  notice 
announces  that  the  Department  of 
Transportation  has  submitted  an 
emergency  processing  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-113,  44  U.S.C.  Chapter  35). 
OMB  approval  has  been  requested  by 
August  30,  1998.  The  ICR  abstracted 
below  describes  the  nature  of  the 
information  collection  and  it's  burden. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  September  25, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  M.  Clarke,  Office  of 
Environment,  Energy,  and  Safety;  P-13; 
Department  of  Transportation.  400 
Seventh  St.  SW.,  Washington,  DC  20590 
at  (202)  366-2916. 
SUPPLEMENTARY  INFORMATION: 

Office  of  the  Secretary 

Title:  Infant  Travel  Survey 
OMB  Control  Number:  2105 — New. 
Affected  Public:  Individuals, 
households. 
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Fonn(s):  N/A. 

Abstract:  This  is  an  opinion  survey  of 
parents  flying  with  small  children, 
intended  to  determine  their  views  on 
child  safety  seat  use  when  flying 
commercially,  as  well  as  their  views 
about  paying  fares  for  small  children. 

Estimated  Annual  Burden  Hours:  249 
hours. 

Send  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725- 
17th  Street,  NW.,  Washington,  DC 
20503,  Attention  OST  Desk  Officer. 

Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington,  DC,  on  August  20, 
1998. 

Phillip  A.  Leach, 

Clearance  Officer,  United  States  Department 

of  Transportation. 

(FR  Doc.  98-22925  Filed  8-25-98;  8:45  am) 

BILUNQ  CODE  4910-12-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  ttie  Week  Ending  August 
14. 1998 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 

Docket  Number:  OST-98-4303. 

Date  Fj7ed;  August  10,  1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC  COMP  0318  dated 
August  7,  1998,  Expedited  Resos  100 
(rl)  and  lOOaa  (r2),  Intended  effective 
date:  September  15,  1998. 

Docket  Number:  OST-9&-4304. 

Date  Filed:  August  10,  1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PAC/Reso/399  dated  July  9, 
1998,  Mail  Vote  A098— Reso  810  in 


Orient  Countries,  Intended  effective 
date:  September  1,  1998. 

Docket  Number:  OST-98-4305. 

Dafe  Fi/ed;  August  10.  1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PAC/Reso/398  dated  July  9, 
1998,  Mail  vote  A097— Resolution  898a 
(ERSPs),  Intended  effective  date: 
November  1, 1998. 

Docket  Number:  OST-98-4323. 

Date  Filed:  August  12,  1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  COMP  Telex  024f— Pakistan, 
Local  Currency  Fare  Changes.  Intended 
effective  date:  August  16. 1998. 

Docket  Number:  OST-98-4324. 

Date  Fi/ed;  August  12.  1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC12  CAN-EUR  0032  dated 
August  11. 1998,  Canada-Eiu-ope 
Expedited  Resos  rl-6.  Intended 
effective  date:  November  1,  1998. 
Dorothy  W.  Walker, 
Federal  Register  Liaison. 
[FR  Doc.  98-22833  Filed  8-25-98;  8:45  am) 
BILUNQ  COOE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  August  14, 1998 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
apphcation  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-98-4301. 

Date  Fi/ed;  August  10,  1998. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  August  17, 1998. 

Description:  Application  of  Delta  Air 
Lines,  Inc.  pursuant  to  49  U.S.C.  Section 
41101  and  Subpart  Q,  applies  for  (1)  a 
new  or  amended  certificate  of  public 
convenience  and  necessity  to  provide 
scheduled  foreign  air  transportation 


between  the  United  States  and  South 
Afi-ica;  and  (2)  the  designation  available 
for  third-country  code-share  service  to 
South  Africa  begiiming  November  1, 
1998. 

Docket  Number:  OST-98-4330. 

Date  Filed:  August  13, 1998. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  September  10,  1998. 

Description:  Application  of  Air  Tahiti 
Nui  pursuant  to  49  U.S.C.  Section  41302 
and  Subpart  Q,  applies  for  an  initial 
foreign  air  carrier  permit  to  provide 
foreign  air  transportation  of  persons, 
property  and  mail  between  Papeete, 
Tahiti,  French  Polynesia  and  Los 
Angeles,  California. 
Dorothy  W.  Walker, 
Federal  Register  Uaison. 
[FR  Doc.  98-22834  Filed  8-25-98;  8:45  am] 
BILUNQ  CODE  491ft-«2-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Transport  Airplane  and 
Engine  issues— New  Task 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  new  task  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

SUMMARY:  Notice  is  given  of  a  new  task 
assigned  to  and  accepted  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  ARAC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stewart  R.  Miller,  Transport  Standards 
Staff  (ANM-110),  Federal  Aviation 
Administration,  1601  Lind  Avenue, 
SW..  Renton.  WA  98055-4056;  phone 
(425)  227-1255;  fax  (425)  227-1320. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FAA's  rulemaking  activities  with 
respect  to  aviation-related  issues.  This 
includes  obtaining  advice  and 
recommendations  on  the  FAA's 
commitment  to  harmonize  its  Federal 
Aviation  Regulations  (FAR)  and 
practices  with  its  trading  partners  in 
Europe  and  Canada. 

One  area  ARAC  deals  with  is 
Transport  Airplane  and  Engine  Issues. 
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These  issues  involve  the  airworthiness 
standards  for  transport  category 
airplanes  and  engines  in  14  CFR  parts 
25,  33,  and  35  and  parallel  provisions  in 
14  CFR  parts  121  and  135. 

The  Task 

This  notice  is  to  inform  the  public 
that  the  FAA  has  asked  ARAC  to 
provide  advice  and  recommendation  on 
the  following  harmonization  task: 

Flight  Control  Systems 

Review  the  current  §§  25.671  and 
25.672  standards  and  corresponding 
JAR  25.671  and  25.672  standards 
pertaining  to  flight  control  systems, 
taking  into  account  the  requirements  in 
§§  25.1309  and  25.1329.  Also  review 
ciurent  policy  including  that 
established  by  special  conditions  issued 
for  fly-by-wire  control  systems  and 
active  flight  controls,  and  any  related 
advisory  material.  Examine 
accumulated  transport  airplane  service 
history  to  validate  assumptions  made  on 
the  probability  of  occurrence  of  system 
failure  and  consider  any  NTSB 
recommendation.  In  light  of  this  review, 
recommend  new  harmonized  standards, 
and  develop  related  advisory  material  as 
necessary.  Of  particular  concern  is 
development  of  advisory  material 
addressing  the  following  regulatory 
areas: 

A.  In  FAR  25.671(c),  the  definition  of 
extremely  improbable  and  probable 
failiues  is  provided  in  the  rule  itself, 
and  this  definition  differs  from  the        ** 
numerical  definition  which  is 
commonly  used  in  showing  compliance 
with  FAR  25.1309,  which  sometimes 
leads  to  confusion.  Unlike  FAR,  JAR 
25.671(c)(1)  excludes  single  failures 
when  they  are  shown  to  be  extremely 
improbable.  JAR  definition  of 
probabilities  is  in  line  vdth  25.1309.  A 
uniform  means  of  compliance  needs  to 
be  developed.  It  is  expected  that 
considerable  elaboration  would  be  made 
as  to  how  the  various  mechanical, 
hydraulic  and  electrical  failiu^s  should 
be  handled.  Consideration  should  be 
given  to  latent  failures  and  the 
relationship  of  the  flight  control  failures 
with  the  occurrence  of  engine  failures. 

B.  In  fight  of  the  rate  of  control  jams 
experienced  in  the  transport  fleet  to 
date,  and  using  the  experience  as  an 
indicator  of  types  of  control  system 
malfunctions  that  may  be  safety 
concerns,  provide  any  necessary 
regulatory  and/or  policy  provisions  to: 

1.  Define  the  meaning  of  the  terms 
"normal  flight  envelope",  "without 
exceptional  piloting  skill  or  strength", 
"minor  effects",  and  "control  position 
normally  encountered"  as  used  in 
§  25.671(c). 


2.  Determine  to  what  extent  basic 
airmanship  skills  and  reasonable  pilot 
response  and  action  may  be  used  to 
alleviate  the  resulting  airplane  control 
problems.  Determine  the  applicabihty  of 
crosswind  to  the  landing  situation  with 
a  jammed  flight  control. 

3.  Identify  acceptable  methodology  by 
which  to  judge  the  controllability/ 
maneuverability  of  an  airplane  with  a 
jammed  control  system  (e.g.  Handling 
Qualities  Rating  System  (HQRM)). 

4.  Review  NTSB  Recommendation  A- 
96—108  and  appropriately  respond  to 
the  proposed  criteria. 

5.  Consider  comments  in  AIA-GAMA 
letter  dated  January  23,  1997  and  the 
input  received  at  the  December  3, 1996, 
public  meeting  conducted  by  the  FAA. 

6.  Address  structural  loading 
conditions  following  the  jammed  failure 
condition  required  for  continued  safe 
flight  and  landing. 

C.  Provide  advisory  material  that 
addresses  the  all  engine  failure 
condition  defined  in  §  25.671(d). 

The  FAA  expects  ARAC  to  submit  its 
recommendation(s)  by  March  31,  2001. 

The  FAA  requests  that  ARAC  draft 
appropriate  regulatory  documents  with 
supporting  economic  and  other  required 
analyses,  and  any  other  related  guidance 
material  or  collateral  docmnents  to 
support  its  recommendations.  If  the 
resulting  recommendation  is  one  or 
more  notices  of  proposed  rulemaking 
(NPRM)  published  by  the  FAA,  the  FAA 
may  ask  ARAC  to  recommend 
disposition  of  any  substantive 
comments  the  FAA  receives. 

ARAC  Acceptance  of  Tasks 

ARAC  has  accepted  the  tasks  and  has 
chosen  to  estabUsh  a  new  Flight 
Controls  Harmonization  Working 
Group.  The  working  group  will  serve  as 
staff  to  ARAC  to  assist  ARAC  in  the 
analysis  of  the  assigned  task.  Working 
group  recommendations  must  be 
reviewed  and  approved  by  ARAC.  If 
ARAC  accepts  the  working  group's 
recommendations,  it  forwards  them  to 
the  FAA  as  ARAC  recommendations. 

Working  Group  Activity 

The  Flight  Controls  Harmonization 
Working  Group  is  expected  to  comply 
with  the  procedures  adopted  by  ARAC. 
As  part  of  the  procedures,  the  working 
group  is  expected  to: 

1 .  Recommend  a  work  plan  for 
completion  of  the  task,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  at  the  meeting  of  ARAC  to 
consider  transport  airplane  and  engine 
issues  held  following  publication  of  this 
notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 


recommendations,  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  Draft  appropriate  regulatory 
documents  with  supporting  economic 
and  other  required  analyses,  and/or  any 
other  related  guidance  material  or 
collateral  documents  the  working  group 
determines  to  be  appropriate;  or,  if  new 
or  revised  requirements  or  compliance 
methods  are  not  recommended,  a  draft 
report  stating  the  rationale  for  not 
making  such  recommendations.  If  the 
resulting  recommendation  is  one  or 
more  notices  of  proposed  rulemaking 
(NPRM)  pubUshed  by  the  FAA,  the  FAA 
may  ask  ARAC  to  recommend 
disposition  of  any  substantive 
comments  the  FAA  receives. 

4.  Provide  a  status  report  at  each 
meeting  of  ARAC  held  to  consider 
transport  airplane  and  engine  issues. 

Participation  in  the  Working  Group 

The  Flight  Controls  Harmonization 
Working  Group  will  be  composed  of 
technical  experts  having  an  interest  in 
the  assigned  task.  A  working  group 
member  need  not  be  a  representative  of 
a  member  of  the  full  committee. 

An  individual  who  has  expertise  in 
the  subject  matter  and  wishes  to  become 
a  member  of  the  working  group  should 
write  to  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the 
tasks,  and  stating  the  expertise  he  or  she 
would  bring  to  the  working  group.  All 
requests  to  participate  must  be  received 
no  later  than  September  25,  1998.  The 
requests  will  be  reviewed  by  the 
assistance  chair  and  the  assistant 
executive  director,  and  the  individuals 
wdll  be  advised  whether  or  not  the 
request  can  be  accommodated. 

hidividuals  chosen  for  membership 
on  the  working  group  will  be  expected 
to  represent  their  aviation  community 
segment  and  participate  actively  in  the 
working  group  (e.g.,  attend  all  meetings, 
provide  written  comments  when 
requested  to  do  so,  etc.).  They  also  will 
be  expected  to  devote  the  resources 
necessary  to  ensure  the  ability  of  the 
working  group  to  meet  any  assigned 
deadUne(s).  Members  are  expected  to 
keep  their  management  chain  advised  of 
working  group  activities  6md  decisions 
to  ensure  that  the  agreed  technical 
solutions  do  not  conflict  with  their 
sponsoring  organization's  position  when 
the  subject  being  negotiated  is  presented 
to  ARAC  for  a  vote. 

Once  the  working  group  has  begun 
deliberations,  members  will  not  be 
added  or  substituted  without  the 
approval  of  the  assistant  chair,  the 
assistant  executive  director,  and  the 
working  group  chair.  — 
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The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  ARAC  are  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  ARAC  will  be  open  to  the 
public.  Meetings  of  the  Flight  Controls 
Harmonization  Working  Group  will  not 
be  open  to  the  public,  except  to  the 
extent  that  individuals  with  an  interest 
and  expertise  are  selected  to  participate. 
No  public  announcement  of  working 
group  meetings  will  be  made. 

Issued  in  Washington,  DC,  on  August  20, 
1998. 

Joseph  A.  Hawkins, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 

[PR  Doc.  98-22918  Filed  8-25-98;  8:45  am] 
ULUNO  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Joint  Special  Committee  182/ 
Eurocae  Working  Group  48;  Minimum 
Operational  Performance  Standards 
(MOPS)  For  an  Avionics  Computer 
Resource 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Committee  Act  (Pub.  L.  92-463, 
5  U.S.C,  Appendix  2),  notice  is  hereby 
given  for  Special  Committee  (SC)-182/ 
EUROCAE  Working  Group  (WG)-^8 
meeting  to  be  held  September  9—11, 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  the  EUROCAE  office— 17  rue 
Hamelin,  75783  Paris,  CEDEX  16, 
France. 

The  agenda  will  include:  (1) 
Chairman's  Introductory  Remarks;  (2) 
Review  and  Approval  of  the  Agenda;  (3) 
Review  of  Meeting  Report:  Joint  RTCA 
SC-182/EUROCAE  WG-48  Meeting  (5/ 
12-14/98);  (4)  Review  MOPS  Draft  1.2: 
Inclusion  of  comments  1,  3-5,  7-9,  11- 
13,  15-20,  22-24,  37,  39,  40,  42;  (5) 
Discuss  and  recommend  for  inclusion  in 
draft  1.3:  Comments  2,  6,  14,  21,  35,  36, 
41;  (6)  Portability  and  DC)-178B 
objectives  achieved  independent  of  the 
platform;  (7)  Working  Group  Sessions:  a. 
Complete  comment  38;  b.  Chapter  2 
sections;  c.  Chapter  3  sections;  (8) 
Working  Group  Reports;  (9)  Other 
Business;  (10)  Date  and  Place  of  Next 
Meeting  (12/09-11/98,  RTCA, 
Washington,  DC.) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting. 


Persons  wishing  to  present  statements 
or  obtain  information  should  contact  the 
RTCA  Secretariat,  1140  Connecticut 
Avenue,  NW.,  Suite  1020,  Washington, 
DC,  20036;  (202)  833-9339  (phone); 
(202)  833-9434  (fax);  or  http:// 
www.rtca.org  (web  site).  Members  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  August  20, 
1998. 

Janice  L.  Petera, 
Designated  Official. 

IFR  Doc.  98-22917  Filed  8-25-98;  8:45  am] 
BILUNO  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Nashville  International  Airport, 
Nashville,  Tennessee 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  Impose  and  Use  the 
revenue  from  a  PFC  at  Nashville 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Exptmsion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  25, 1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Memphis  Airports  District 
Office,  3385  Airways  Blvd.,  Suite  302. 
Memphis,  TN  38116-3841. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  General 
William  G.  Moore,  Jr.,  President  of  the 
Metropolitan  Nashville  Airport 
Authority  at  the  following  address:  One 
Terminal  Drive,  Suite  501,  Nashville, 
TN  37214-4114. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Metropolitfui 
Nashville  Airport  Authority  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  L.  Thompson,  Program 
Manager,  Memphis  Airports  District 


Office,  3385  Airways  Blvd.,  Suite  302, 
Memphis,  TN  38116-3841,  telephone 
number  901-544-3495.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  Impose 
and  Use  the  revenue  from  a  PFC  at 
Nashville  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  August  19,  1998,  the  FAA 
determined  that  the  application  to 
Impose  and  Use  the  revenue  bom  a  PFC 
submitted  by  the  Metropolitan  Nashville 
Airport  Authority  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  December  3,  1998. 

The  following  is  a  brief  overview  of 
PFC  Application  No.  98-05-C-OQ-BNA. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  May 
11,  2001. 

Proposed  charge  expiration  date:  July 
20,  2001. 

Total  estimated  PFC  revenue: 
$2,210,000. 

Brief  description  of  proposed 
project(s): 

Construct  Emergency  Operations  Center 
Construct  Outbound  Baggage  Conveyor 

System 
Construct  Moving  Sidewalk 
Construct  Perimeter  Fence 

Class  or  classes  or  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135  (Air 
Taxi)  Operators. 

Any  person  may  inspect  the 
apphcation  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Metropolitan  Nashville  Airport 
Authority. 

Issued  in  Memphis,  Tennessee  on  August 
19, 1998. 
La  Verne  F.  Reid, 

Manager.  Memphis  Airports  District  Office, 
Southern  Region. 

(FR  Doc.  98-22916  Filed  8-25-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  247 
[SWH-FRL-«151-q 
RIN  2050-AE23     - 

Comprehensive  Guideline  for 
Procurement  of  Products  Containing 
Recovered  Materials 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  the  Agency)  today  is 
proposing  an  amendment  to  the  May  1, 
1995  Comprehensive  Procurement 
Guideline  (CPG).  EPA  is  proposing  to 
designate  the  following  19  new  items 
that  are  or  can  be  made  with  recovered 
materieils:  nylon  carpet  with  backing 
containing  recovered  materials,  carpet 
cushion,  flowable  fill,  railroad  grade 
crossing  surfaces,  park  and  recreational 
furniture,  playground  equipment,  food 
waste  compost,  plastic  lumber 
landscaping  timbers  and  posts,  solid 
plastic  binders,  plastic  clipboards, 
plastic  file  folders,  plastic  clip 
portfoUos,  plastic  presentation  folders, 
absorbents  and  adsorbents,  awards  and 
plaques,  industrial  drums,  mats, 
signage,  and  manual-grade  strapping. 

The  CPG  implements  section  6002  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA),  which  requires 
EPA  to  designate  items  that  are  or  can 
be  made  with  recovered  materials  and  to 
recommend  practices  for  the 
procurement  of  designated  items  by 
prociuing  agencies.  Once  EPA 


designates  an  item,  RCRA  requires  any 
procuring  agency  using  appropriated 
Federal  funds  to  procure  that  item  to 
purchase  it  with  the  highest  percentage 
of  recovered  materials  practicable. 
Today's  proposed  action  will  foster 
markets  for  materials  recovered  from 
solid  waste  by  using  government 
purchasing  power  to  stimulate  the  use 
of  these  materials  in  the  manufacture  of 
new  products. 

DATES:  EPA  will  accept  public 
comments  on  this  proposed  rule  until 
October  26, 1998. 

ADDRESSES:  To  comment  on  this 
proposal,  please  send  an  original  and 
two  copies  of  comments  to:  RCRA 
Information  Center  (5305W).  U.S. 
Enviroiunental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Please  place  the  docket  niunber  F-98- 
CP3P-FFFFF  on  your  conunents. 

If  any  information  is  confidential,  it 
should  be  identified  as  such.  An 
original  and  two  copies  of  Confidential 
Business  Information  (CBI)  must  be 
submitted  under  separate  cover  to: 
Document  Control  Officer  (5305W), 
Office  of  Solid  Waste,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 

Dociunents  related  to  today's  proposal 
are  available  for  viewing  at  the  RCRA 
Information  Center  (RIC),  located  at: 
U.S.  Environmental  Protection  Agency, 
1235  Jefferson  Davis  Highway,  Ground 
Floor,  Crystal  Gateway  One,  Arlington, 
VA  22202.  The  RIC  is  open  from  9  a.m. 
to  4  p.m.  Monday  through  Friday, 
except  for  Federal  holidays.  The  public 
must  make  an  appointment  to  review 
docket  materials.  Call  (703)  603-9230 


for  appointments.  Copies  cost  $.15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  DC  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 
For  technical  information  on  individual 
item  designations,  contact  Terry  Grist  at 
(703)  308-7257. 
SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

This  action  may  potentially  affect 
those  "procuring  agencies" — a  term 
defijied  in  RCRA  section  1004(17) — that 
purchase  the  following:  nylon  carpet, 
carpet  cushion,  flowable  fill,  railroad 
grade  crossing  surfaces,  park  and 
recreational  furniture,  playground 
equipment,  food  waste  compost, 
landscaping  timbers  and  posts,  binders, 
clipboards,  file  folders,  clip  portfolios, 
presentation  folders,  absoihents  and 
adsorbents,  industrial  drums,  awards 
and  plaques,  mats,  signage,  and  manual- 
grade  strapping.  For  purposes  of  RCRA 
section  6002,  procuring  agencies 
include  the  following:  (1)  any  Federal 
agency;  (2)  any  State  or  local  agencies 
using  appropriated  Federal  funds  for  a 
prociuement;  or  (3)  any  contractors  with 
these  agencies  (with  respect  to  work 
performed  under  the  contract).  The 
requirements  of  section  6002  apply  to 
such  prociuing  agencies  only  when 
prociuing  designated  items  where  the 
price  of  the  item  exceeds  $10,000  or  the 
quantity  of  the  item  purchased  in  the 
previous  year  exceeded  $10,000. 
Potential  regulated  entities  for  this  rule 
are  shown  in  Table  1. 


TABLE  1  .—Entities  Potentially  Subject  to  Section  6002  Requirements  Triggered  by  CPG  Amendments 


Category 

Examples  of  rngiilated  entites 

Federal  Government  

Federal  departments  or  agencies  that  procure  $1 0,000  or  rmre  wortti  of  a  designated  item  in 

a  given  year. 
A  State  agency  ttiat  uses  appropriated  Federal  funds  to  procure  $10,000  or  more  worth  of  a 

designated  item  in  a  given  year. 
A  local  agency  that  uses  appropnated  Federal  funds  to  procure  $10,000  or  more  worth  of  a 

designated  item  in  a  given  year. 
A  contractor  working  on  a  project  funded  by  appropriated  Federal  funds  that  purchases 

$10,000  or  more  worth  of  a  designated  item  in  a  given  year. 

State  Government 

Local  Government 

Contractor  

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  This  table  fists 
the  types  of  entities  of  which  EPA  is 
now  aware  that  could  potentially  be 
subject  to  regulatory  requirements 
triggered  by  this  action.  To  determine 
whether  your  procurement  practices  are 
affected  by  this  action,  you  should 


carefully  examine  the  applicability 
criteria  in  40  CFR  §  247.2.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  peirticular  entity,  consult 
the  individuals  listed  in  the  preceding 
FOR  FURTHER  INFORMATION  CONTACT 
section. 

Preamble  Outline 

I.  Authority  — 

II.  Background 


A.  Criteria  for  Selecting  Items  for 
Designation 

B.  Request  for  Comments 

C.  Additional  Information 

III.  Definitions 

IV.  Construction  Products 

A.  Nylon  Carpet  with  Backing  Containing 
Recovered  Materials 

1.  Background 

2.  Rationale  for  Designation 

3.  Preference  Program 

B.  Carpet  Cushion 
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1.  Background 

2.  Rationale  for  Designation 

C.  Flowable  Fill 

1.  Background 

2.  Rationale  for  Designation 

D.  Railroad  Grade  Crossing  Surfaces 

1.  Background 

2.  Rationale  for  Designation 

3.  Preference  Program 

V.  Park  and  Recreation  Products 

A.  Park  and  Recreational  Furniture 

1.  Background 

2.  Rationale  for  Designation 

B.  Playground  Equipment 

1.  Background 

2.  Rationale  for  Designation 

VI.  Landscaping  Products 

A.  Plastic  Lumber  Landscaping  Timbers 
and  Posts 

1.  Background 

2.  Rationale  for  Designation 

B.  Food  Waste  Compost 

1.  Background 

2.  Rationale  for  Designation 
Vn.  Non-Paper  Office  Products 

A.  Plastic  Binders,  Clipboards,  File 
Folders,  Clip  Portfolios,  and  Presentation 
Folders 

1.  Background 

2.  Rationale  for  Designation 
Vni.  Miscellaneous  Products 

A.  Sorbents 

1.  Background 

2.  Rationale  for  Designation 

B.  Industrial  Drums 

1.  Background 

2.  Rationale  for  Designation 
C  Awards  and  Plaques 

1.  Background 

2.  Rationale  for  Designation 
D.Mats 

1.  Background 

2.  Rationale  for  Designation 

E.  Signage 

1.  Backg^und 

2.  Rationale  for  Designation 

F.  Strapping  and  Stretch  Wrap 

1.  Background 

2.  Rationale  for  Designation 
DC.  Designated  Item  Availability 

X.  Items  Dropped  from  Further  Consideration 

XI.  Regulatory  Assessments 

A.  Requirements  of  Executive  Order  12866 

1.  Summary  of  Costs 

2.  Product  Cost 

3.  Simunary  of  Benefits 

B.  Unfunded  Mandates  Reform  Act  of  1995 
and  Consultation  with  State,  Local,  and 
Tribal  Governments 

C.  Impacted  Entities 

D.  Regulatory  Flexibility  Act 

E.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

F.  The  National  Technology  Transfer  and 
Advancement  Act 

G.Executive  Order  13084 

XII.  Supporting  Information  and  Accessing 
Internet 

I.  Authority 

This  guideline  is  proposed  under  the 
authority  of  sections  2002(a)  and  6002 
of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  of  1976,  as  amended; 


42  U.S.C.  6912(a)  and  6962;  and  section 
502  of  Executive  Order  12873.  "Federal 
Acquisition,  Recycling,  and  Waste 
Prevention"  (58  FTl  54911,  October  22, 
1993). 

II.  Background 

Section  6002(e)  of  RCRA  requires  EPA 
to  designate  items  that  are  or  can  be 
made  with  recovered  materials  and  to 
recommend  practices  to  assist  procuring 
agencies  in  meeting  their  obligations 
with  respect  to  designated  items  under 
RCRA  section  6002.  After  EPA 
designates  an  item,  RCRA  requires  that 
each  procuring  agency,  when 
piuchasing  a  designated  item,  must 
purchase  that  item  composed  of  the 
highest  percentage  of  recovered 
materials  practicable. 

Executive  Order  12873  (Executive 
Order)  establishes  the  procedure  for 
EPA  to  follow  in  implementing  RCRA 
section  6002(e).  Section  502  of  the 
Executive  Order  directs  EPA  to  issue  a 
Comprehensive  Procurement  Guideline 
(CPG)  that  designates  items  that  are  or 
can  be  made  with  recovered  materials. 
Concurrent  with  the  CPG,  EPA  must 
publish  its  recommended  procurement 
practices  for  purchasing  designated 
items,  including  recovered  materials 
content  levels,  in  a  related  Recovered 
Materials  Advisory  Notice  (RMAN).  The 
Executive  Order  also  directs  EPA  to 
update  the  CPG  annually  and  to  issue 
RMANs  periodically  to  reflect  changing 
market  conditions.  The  first  CPG  (CPG 
I)  was  published  on  May  1, 1995  (60  FR 
21370).  It  established  8  product 
categories,  designated  19  new  items, 
and  consolidated  5  earlier  item 
designations.  The  first  CPG  update  (CPG 
U)  was  published  on  November  13,  1997 
(62  FR  60962),  and  designated  an 
additional  12  products. 

Today,  in  CPG  HI,  EPA  is  proposing 
to  designate  the  following  19  additional 
items: 

Construction  Products 

Nylon  carpet  with  backing  containing 

recovered  materials 
Carpet  cushion 
Flowable  fill 
Railroad  grade  crossing  surfaces 

Park  and  Recreation  Products 

Park  benches  and  picnic  tables 
Playground  equipment 

Landscaping  Products 

Food  waste  compost 
Plastic  lumber  landscaping  timbers  and 
posts 

Non-Paper  Office  Products 

SoUd  plastic  binders 
Plastic  clipboards 


Plastic  file  folders 
Plastic  clip  portfolios 
Plastic  presentation  folders 

Miscellaneous 

Absorbents  and  adsorbents 

Industrial  drums 

Awards  and  plaques 

Mats 

Non-road  signs,  including  sign  supports 

and  posts 
Manual-grade  strapping 

A.  Criteria  for  Selecting  Items  for 
Designation 

While  not  limiting  consideration  to 
these  criteria,  RCRA  section  6002(e) 
requires  EPA  to  consider  the  following 
when  determining  which  items  it  will 
designate: 

(1)  Availability  of  the  item; 

(2)  Potential  impact  of  the 
procurement  of  the  item  by  procuring 
agencies  on  the  solid  waste  stream; 

(3)  Economic  and  technological 
feasibility  of  producing  the  item;  and 

(4)  Other  uses  for  the  recovered 
materials  used  to  produce  the  item. 

EPA  consulted  with  Federal 
prociu^ment  and  requirement  officials 
to  identify  other  criteria  to  consider 
when  selecting  items  for  designation. 
Based  on  these  discussions,  the  Agency 
concluded  that  the  limitations  set  forth 
in  RCRA  section  6002(c)  should  also  be 
factored  into  its  selection  decisions. 
This  provision  requires  each  prociuing 
agency  that  procures  an  item  designated 
by  EPA  to  procure  the  item  composed 
of  the  highest  percentage  of  recovered 
materials  practicable,  while  maintaining 
a  satisfactory  level  of  competition.  A 
procuring  agency,  however,  may  decide 
not  to  procure  an  EPA -designated  item 
containing  recovered  materials  if  it 
determines:  (1)  the  item  is  not 
reasonably  available  within  a  reasonable 
period  of  time.  (2)  the  item  fails  to  meet 
the  performance  standards  set  forth  in 
the  agency's  specification,  or  (3)  the 
item  is  available  only  at  an 
unreasonable  price. 

EPA  recognized  that  the  above  criteria 
limit  the  conditions  under  which 
procuring  agencies  must  purchase  EPA- 
designated  items  with  recovered 
materials  content,  and,  thereby,  could 
limit  the  potential  impact  of  an 
individual  item  designation.  (The 
limitations  of  RCRA  section  6002(c)  also 
effectively  describe  the  circumstances  in 
which  a  designated  item  is  "available" 
for  purposes  of  the  statute.)  For  these 
reasons,  EPA  is  also  taking  into  accoiuit 
the  limitations  cited  in  RCRA  section 
6002(c)  in  its  selection  of  items  for 
designation  in  today's  proposed  CPG  m. 
Thus,  the  Agency  developed  the 
following  criteria  for  use  in  selecting 
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items  for  designation:  use  of  materials 
found  in  solid  waste,  economic  and 
technological  feasibility  and 
performance,  impact  of  government 
procurement,  availability  and 
competition,  and  other  uses  for 
recovered  materials.  These  criteria  are 
discussed  in  detail  in  Section  II  of  the 
document  entitled,  "Background 
Document  for  Proposed  CFG  III  and 
Draft  RMAN  III."  A  copy  of  this 
document  is  included  in  the  RCRA 
public  docket  for  this  rule. 

EPA  has  adopted  two  approaches  in 
its  designation  of  items  that  are  made 
with  recovered  materials.  For  some 
items,  such  as  paper  and  paper 
products,  the  Agency  designates  broad 
categories  of  items  and  provides 
information  in  the  related  RMAN  as  to 
their  appropriate  applications  or  uses. 
For  other  items,  such  as  plastic  trash 
bags,  EPA  designates  specific  items, 
and,  in  some  instances,  includes  in  the 
designation  the  specific  types  of 
recovered  materials  or  applications  to 
which  the  designation  applies.  The 
Agency  explained  these  approaches  to 
designating  items  in  the  preamble  to 
CPG  I  (60  FR  21373,  May  1, 1995). 

EPA  sometimes  had  information  on  the 
availability  of  a  particular  item  made  with  a 
specific  recovered  material  (e.g.,  plastic),  but 
no  information  on  the  availability  of  the  item 
made  from  a  different  recovered  material  or 
any  indication  that  it  is  p>ossible  to  make  the 
item  with  a  different  recovered  material.  In 
these  instances,  EPA  concluded  that  it  was 
appropriate  to  include  the  specific  material 
in  the  item  designation  in  order  to  provide 
vital  information  to  procuring  agencies  as 
they  seek  to  fulfill  their  obligations  to 
purchase  designated  items  composed  of  the 
highest  percentage  of  recovered  materials 
practicable.  This  information  enables  the 
agencies  to  focus  their  efforts  on  products 
that  are  currently  available  for  purchase, 
reducing  their  administrative  burden.  EPA 
also  included  information  in  the  proposed 
CPG,  as  well  as  in  the  draft  RMAN  that 
accompanied  the  proposed  CPG,  that  advised 
procuring  agencies  that  EPA  is  not 
recommending  the  purchase  of  an  item  made 
from  one  particular  material  over  a  similar 
item  made  from  another  material.  For 
example,  EPA  included  the  following 
statement  in  the  preamble  discussion  for 
plastic  desktop  accessories  (59  FR  18879, 
April  20, 1994):  "This  designation  does  not 
preclude  a  procuring  agency  from  purchasing 
desktop  accessories  manufactured  from 
another  material,  such  as  wood.  It  simply 
requires  that  a  procuring  agency,  when 
purchasing  plastic  desktop  accessories, 
purchase  these  accessories  made  with 
recovered  materials  *   "   *" 

The  Agency  understands  that  some 
proctuing  agencies  may  erroneously 
believe  that  the  designation  of  a  broad 
category  of  items  in  a  CPG  requires  them 
(1)  to  procure  all  items  included  in  such 


category  with  recovered  materials 
content  and  (2)  to  establish  an 
affirmative  procurement  program  for  the 
entire  category  of  items,  even  where 
specific  items  within  the  category  may 
not  meet  current  performance  standards. 
This  is  clearly  not  required  under  RCRA 
as  implemented  through  the  CPGs  and 
RMANs.  RCRA  section  6002  does  not 
require  a  procuring  agency  to  purchase 
items  with  recovered  materials  content 
that  are  not  available  or  that  do  not  meet 
a  procuring  agency's  specifications  or 
reasonable  performance  standards  for 
the  contemplated  use.  Further,  section 
6002  does  not  require  a  procuring 
agency  to  purchase  such  items  if  the 
item  with  recovered  materials  content  is 
only  available  at  an  unreasonable  price 
or  the  purchase  of  such  item  is 
inconsistent  with  maintaining  a 
reasonable  level  of  competition. 
However,  EPA  stresses  that,  when 
prociuing  any  product  for  which  a 
recovered  materials  alternative  is 
available  that  meets  the  procuring 
agency's  performance  needs,  if  all  other 
factors  are  equal,  the  procuring  agency 
should  seek  to  purchase  the  product 
made  with  the  highest  percentage  of 
recovered  materials  practicable. 

The  items  proposed  for  designation 
today  have  all  been  evaluated  with 
respect  to  the  EPA's  criteria.  E)etails  of 
these  evaluations  are  discussed  in 
Sections  V-X  of  the  "Supporting 
Analyses"  background  document. 
Sections  IV- VIII  of  this  preamble 
provide  a  summary  of  EPA's  rationale 
for  designating  these  items. 

B.  Request  for  Comments 

EPA  requests  comments  and 
information  throughout  this  preamble. 
In  general,  the  Agency  is  requesting 
conunents  on:  (1)  the  items  selected  for 
designation  and  (2)  the  accuracy  of  the 
information  presented  in  the 
discussions  of  the  basis  of  the  item 
designations.  Requests  for  specific 
comments  and  information  are  included 
in  the  narrative  discussions  for  each  of 
the  designated  items,  which  follow  in 
sections  IV  through  VIII. 

EPA  also  is  requesting  comment  on 
the  draft  RMAN  III  published  in  the 
notice  section  of  today's  Federal 
Register.  It  reconmaends  recovered 
materials  content  levels  and 
procurement  methods  for  each  of  the 
items  EPA  proposes  to  designate  today. 

Section  503  of  E.O.  12873  directs  EPA 
to  issue  guidance  that  recommends 
principles  that  Executive  agencies 
should  use  in  making  determinations  for 
the  preference  and  purchase  of 
environmentally  preferable  products 
(EPP).  On  September  29, 1995,  EPA 
issued  guides  on  environmentally 


preferable  product  purchasing  (see  60 
FR  50721-50735)  and  has  imdertaken  a 
series  of  case  studies  on  various 
products  to  identify  multi-faceted 
environmental  performance 
characteristics  and  attributes  that 
should  be  considered  when  purchasing 
products  that  are  considered 
environmentally  preferable.  The  agency 
is  interested  in  identifying 
environmental  attributes  considered 
important  when  buying 
environmentally  preferable  sorbent 
materials  (i.e.,  absorbents  and 
adsorbents)  and  is  requesting  conunents 
in  this  regard  in  today's  notice. 

Specifically,  the  Agency  is  interested 
in  developing  an  approach  for 
presenting  information  related  to  the 
reusability  of  sorbents  and  the  disposal 
options  for  sorbents.  Information  on 
reusability  and  disposal  is  relevant  to 
the  environmental  impact  of  sorbents 
and  is  of  interest  to  many  purchasers, 
but  the  interpretation  of  information  on 
these  attributes  is  often  compUcated  by 
the  specific  circumstances  of  the  user. 
The  Agency  would  appreciate  ideas  on 
how  standard  measiues  or  descriptors 
for  reusability  and  disposal  could  be 
coupled  with  appropriate  qualifiers  and 
other  explanatory  materials  to  convey 
useful  information  to  purchasers. 
Commenters  should  take  note  that  this 
request  is  for  information  pertaining  to 
the  Agency's  EPP  program  and  that 
information  obtained  through  this 
request  is  not  in  any  way  related  to,  nor 
will  it  be  used  for  the  purposes  of 
today's  proposed  designation  of 
sorbents  under  the  CPG.  Information 
obtained  by  this  request  will  be  used  to 
help  the  agency  evaluate  the 
appropriateness  of  issuing  future 
guidance  on  the  environmental 
attributes  of  sorbents  under  the 
Agency's  program  for  EPP. 

C.  Additional  Information 

For  additional  background 
information,  including  information  on 
RCRA  requirements,  Executive  Order 
directives,  the  criteria  and  methodology 
for  selecting  the  proposed  designated 
items,  and  a  list  of  other  items 
considered  for  designation,  please 
consult  "Backgroimd  Dociunent  for 
Proposed  CPG  ffl  and  Draft  RMAN  m." 
Information  on  obtaining  this 
background  dociunent  is  provided  in 
Section  XII,  Supporting  Information  and 
Accessing  Internet. 

m.  Definitions 

For  several  items  being  proposed  for 
designation,  EPA  recoimnends  two-part 
content  levels  in  the  draft  RMAN  III — 
a  postconsumer  recovered  content 
component  and  a  total  recovered 
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materials  component.  In  these  instances, 
EPA  found  that  both  types  of  materials 
were  being  used  to  manufacture  a 
product.  Recommending  only 
postconsimier  content  levels  would  fail 
to  acknowledge  the  contribution  to  the 
reduction  in  solid  waste  made  by  the 
use  by  one  manufacturer  of  another 
manufacturers'  byproducts  as  feedstock. 

Because  the  item  designations  in 
today's  action  use  the  terms 
"postconsumer  materials"  and 
"recovered  materials,"  the  definitions 
for  these  terms  are  repeated  here  as  a 
reference  for  the  convenience  of  the 
reader.  These  definitions  can  be  found 
in  40  CFR  247.3.  The  Agency  is  not 
proposing  to  change  these  definitions 
and  will  not  consider  any  comments 
submitted  on  these  terms. 

Postconsumer  materials  means  a  material 
or  Rnished  product  that  has  served  its 
intended  end  use  and  has  been  diverted  or 
recovered  from  waste  destined  for  disposal, 
having  completed  its  life  as  a  consumer  item. 
Postconsumer  material  is  part  of  the  broader 
category  of  recovered  materials. 

Recovered  materials  means  waste  materials 
and  byproducts  that  have  been  recovered  or 
diverted  from  solid  waste,  but  such  term  does 
not  include  those  materials  and  byproducts 
generated  from,  and  commonly  reused  within 
an  original  manufacturing  process. 

rv.  Construction  Products 

A.  Nylon  Carpet  With  Backing 
Containing  Recovered  Materials 

The  information  obtained  by  EPA 
demonstrates  that  nylon  carpet  tiles  and 
broadloom  carpet  made  with  backing 
containing  recovered  materiab  are 
commercially  available.  Today,  in 
§  247.12(h),  EPA  proposes  to  designate 
nylon  carpet  (broadloom  and  tiles)  made 
with  backing  containing  recovered 
materials  as  an  item  whose  procurement 
will  carry  out  the  objectives  of  section 
6002ofRCRA. 

A  final  designation  would  not 
preclude  a  procuring  agency  from 
purchasing  broadloom  carpet  or  carpet 
tiles  made  firom  other  materials,  such  as 
wool.  It  simply  requires  that  a  procuring 
agency,  when  purchasing  nylon  carpet 
tiles  or  nylon  broadloom  carpet, 
purchase  these  items  with  backing 
containing  recovered  materials  when 
they  meet  applicable  specifications  and 
performance  requirements.  EPA 
reminds  procuring  agencies,  however, 
that  the  Agency  had  previously 
designated  polyester  carpet  for  use  in 
low-  and  medium-wear  applications. 
See  60  FR  21370,  May  1, 1995. 

EPA  is  not  aware  of  manufacturers  of 
other  types  of  carpet  (e.g.,  wool, 
polyester)  using  backing  containing 
recovered  materials.  For  this  reason, 
EPA  is  limiting  the  scope  of  today's 
proposed  designation  to  nylon  carpet. 


EPA  requests  information  about 
manufacturers  of  other  types  of  carpet 
using  recycled-content  backing. 

1.  Background 

Carpet  backing  is  a  layer  of  woven  or 
nonwoven  material  used  to  hold  carpet 
fibers  in  place  and  provide  structiu^l 
support.  Broadloom  carpet,  meaning  roll 
goods  in  12-foot  widths,  for  wall-to-wall 
installation,  generally  is  comprised  of 
face  fibers  inserted  into  a  primary 
backing,  which  is  usually  made  of 
polypropylene  materials.  The  fibers  are 
then  locjced  or  glued  into  place  by  a 
layer  of  latex  adhesive.  A  secondary 
backing  made  of  polypropylene  or  jute 
fiber  then  is  applied  to  provide  stability. 
Carpet  squares  or  tiles  are  manufactured 
first  as  broadloom  carpet.  A  sheet  made 
of  polypropylene  or  other  material  is 
added  for  stability,  and  a  secondary 
backing  made  of  polyvinyl  chloride 
(PVC),  polyiu^thane,  or  other  hardback 
material  is  applied.  The  carpet  is  then 
cut  into  squares,  usually  18"  x  18".  The 
tiles  are  used  in  modular  flooring 
systems,  such  as  in  office  settings,  and 
can  offer  more  flexibility  than 
broadloom  carpet  because  individual 
tiles  can  be  replaced  when  they  become 
worn. 

When  EPA  proposed  to  designate 
carpet  in  the  1994  CPG  I,  the  Agency 
had  identified  only  one  manufacturer 
using  recovered  materials  to  make 
carpet  backing,  and  this  company  used 
its  owrn  manufacturing  scrap.  EPA  stated 
that  it  was  not  considering  carpet 
backing  for  designation  because  only 
one  manufacturer  had  been  identified. 
See  59  FR  18873,  April  20,  1994. 

Since  then,  a  carpet  manufacturer  has 
developed  a  process  to  use  material 
irom  old  carpet  to  produce  new  backing 
for  its  nylon  carpet  tiles  and  broadloom 
carpet.  Both  the  carpet  tiles  and 
broadloom  carpet  made  with  backing 
containing  recovered  materials  are  now 
commercially  available  and  are  sold  at 
the  same  price  as  conventional  nylon 
carpet  tiles  and  nylon  broadloom  carpet. 

2.  Rationale  for  Designation 

EPA  believes  that  nylon  carpet  tiles 
and  broadloom  carpet  made  with 
backing  containing  recovered  materials 
meet  the  statutory  criteria  for  selecting 
items  for  designation. 

a.  Use  of  materials  in  solid  waste. 
Carpets  and  rugs  accoimt  for  2.2  million 
tons,  or  1.1%  of  municipal  soUd  waste 
generated  aiuiually.  About  2  pounds  of 
recovered  materials  can  be  used  in  the 
backing  for  each  carpet  tile.  Thus,  for 
each  1 ,000  square  yards  of  carpet  tiles 
with  recovered-content  backing 
purchased,  approximately  2,000  pounds 


of  materials  are  diverted  bora  the  waste 
stream. 

b.  Technically  proven  uses.  One 
manufacturer  has  developed  the 
technology  to  use  recovered  carpet  to 
manufacture  new  PVC  carpet  backing, 
and  at  least  two  other  manufacturers  are 
experimenting  with  using  recovered 
matericds  in  vinyl  backing.  According  to 
the  manufacturer,  recovered-content 
PVC  carpet  backing  performs  as  well  as 
virgin  backing  and  meets  the  company's 
performance  specifications.  The 
manufacturer  provides  a  15-year 
warranty  with  the  product  and  plans  to 
use  the  recovered-content  backing  as  its 
standard  tile  backing. 

Nylon  broadloom  carpet  and  carpet 
tiles  made  with  recovered-content 
backing  are  available  nationally.  This 
item  also  is  available  to  Federal  agencies 
through  the  U.S.  General  Services 
Administration's  (GSA)  contract  GS- 
00F-8453-A  . 

Recovered  materials  can  be  used  only 
in  PVC  backing  at  this  time. 
Manufacturers  of  polypropylene 
primary  and  secondary  backings  have 
found  it  to  be  technologically  and 
economically  infeasible  to  manufacture 
carpet  backing  with  recycled 
polypropylene  at  this  time.  EPA 
requests  ciurent  information  from 
manufacturers  of  polypropylene 
backings  on  the  technological  feasibility 
of  using  recovered  materials  in  their 
backings. 

c.  Impact  of  government  procurement. 
Although  EPA  was  not  able  to  obtain 
any  quantitative  information,  virtually 
all  government  agencies  purchase 
broadloom  carpet  and/ or  carpet  tiles. 
Use  of  broadloom  carpet  and  carpet  tiles 
made  writh  recovered  content  backing 
will  create  a  market  for  this  item  and 
demonstrate  its  performance. 

3.  Preference  Program 

EPA  recognizes  that  the  choice  of 
carpet  fiber — wool,  nylon,  polyester — 
depends  on  the  performance  needs  for 
a  given  application.  EPA  is  not  requiring 
proauing  agencies  to  limit  their  choices 
to  polyester  carpet  containing  recovered 
materials  or  to  nylon  carpet  made  with 
backing  containing  recovered  materials. 
Rather,  the  effect  of  the  previous 
designation  of  polyester  carpet  and 
today's  proposed  designation  of  nylon 
carpet  vfith  backing  containing 
recovered  materials  is  to  require 
prociiring  agencies  to  determine  their 
performance  needs,  determine  whether 
carpet  products  containing  recovered 
materials  meet  those  needs,  and  to 
purchase  carf>et  products  containing 
recovered  materials  to  the  maximum 
extent  practicable,  as  required  by  RCRA 
section  6002. 
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B.  Carpet  Cushion 

The  information  obtained  by  EPA 
demonstrates  that  bonded  polyurethane 
foam  carpet  cushion,  carpet  cushion 
made  from  jute  and  synthetic  fibers,  and 
rubber  carpet  cushion  containing 
recovered  materials  are  commercially 
available.  Today,  in  §247.12(1).  EPA' 
proposes  to  designate  carpet  cushion 
made  from  bonded  polyurethane,  jute, 
synthetic  fibers,  or  rubber  containing 
recovered  materials  as  an  item  whose 
procurement  will  carry  out  the 
objectives  of  section  6002  of  RCRA. 

A  final  designation  would  not 
preclude  a  procuring  agency  from 
purchasing  carpet  cushion  made  from 
other  types  of  materials,  such  as  prime 
polyurethane  foam.  It  simply  requires 
that  a  procuring  agency,  when 
purchasing  bonded  polyvirethane,  jute, 
synthetic  fiber,  or  rubber  carpet 
cushion,  purchase  this  item  containing 
recovered  materials  when  it  meets 
applicable  specifications  and 
performance  requirements. 

1.  Background 

Carpet  cushion,  also  known  as  carpet 
underlay,  is  padding  placed  beneath 
carpet.  Carpet  cushion  improves  the 
acoustical  and  thermal  insulation 
properties  of  carpet,  reduces  the  impact 
caused  by  foot  traffic  or  furniture 
indentation,  enhances  comfort,  and 
prolongs  appearance.  It  is  available  in  a 
variety  of  thicknesses  and  is  used  in 
both  residential  and  commercial 
settings.  Cushions  made  &x)m  bonded 
polyvuethane,  jute,  synthetic  fiber,  and 
rubber  can  be  made  with  recovered 
materials. 

When  EPA  proposed  to  designate 
carpet  in  the  1994  CPG  I,  the  Agency 
was  aware  of  only  one  manufacturer 
using  recovered  materials  to  make 
carpet  cushion.  EPA  stated  that  it  was 
not  considering  carpet  cushion  for 
designation  because  only  one 
manufacturer  had  been  identified.  See 
59  FR  18873,  April  20,  1994.  EPA  has 
now  identified  at  least  12  manufacturers 
of  carpet  cushion  containing  recovered 
materials. 

2.  Rationale  for  Designation 

EPA  believes  that  carpet  cushion 
containing  recovered  materials  meets 
the  statutory  criteria  for  selecting  items 
for  designation. 

a.  Use  of  materials  in  solid  waste. 
About  70  percent  of  all  bonded 
polyurethane  is  made  from  recovered 
materials,  including  postconsumer 
recovered  carpet  cushion.  Jute  carpet 
cushion  can  be  made  from 
postconsumer  burlap.  Synthetic  fiber 
cushions  are  made  from  100  percent 


recovered  scrap  from  the  carpet 
fabrication  process  or  purchased  from 
processors.  Rubber  carpet  cushions 
contain  up  to  90  percent  postconsumer 
rubber  from  old  tires.  Thus, 
procurement  of  carpet  cushion 
containing  recovered  materials  can 
create  markets  for  postconsumer  carpet 
cushion,  burlap,  and  tire  rubber,  as  well 
as  caroet  manufacturing  scrap. 

b.  Technically  proven  uses.  At  least 
12  companies  manufacture  carpet 
cushion  from  recovered  materials. 
According  to  the  manufacturers,  their 
products  perform  as  well  as  carpet 
cushions  made  with  virgin  materials  in 
terms  of  cushioning  and  durability  and 
meet  standards  set  by  the  Carpet  and 
Rug  Institute  and  the  Carpet  Cushion 
Council.  These  standards  include 
requirements  for  density,  thickness, 
tensile  strength,  and  elongation. 

The  manufacturers  distribute  their 
products  nationwide  through 
distributors.  Additionally,  GSA  offers 
urethane,  jute,  synthetic  fiber,  and 
rubber  carpet  cushions  through  its 
carpet  schedule. 

c.  Impact  of  government  procurement. 
Although  not  all  government  agencies 
use  carpet  cushion,  GSA  informed  EPA 
that  Federal  agencies  spent  slightly 
more  than  $1  million  on  carpet  cushion 
between  October  1992  and  May  1997. 
Federal  agencies  purchase  carpet 
cushion  either  directly  or  through  the 
GSA  schedule.  Use  of  carpet  cushion 
containing  recovered  materials, 
particularly  postconsumer  materials, 
will  expand  markets  for  this  item  and, 
thereby,  create  additional  markets  for 
the  recovered  materials  used  by  the 
carpet  cushion  manufacturers. 

C.  Flowable  Fill 

The  information  obtained  by  EPA 
demonstrates  that  flowable  fill  (or 
controlled  low-strength  materials) 
containing  coal  fly  ash  and/or  ferrous 
foundry  sands  are  commercially 
available.  Today,  in  §  247.12(j),  EPA 
proposes  to  designate  flowable  fill 
containing  coal  fly  ash  and/or  ferrous 
foundry  sands  as  an  item  whose 
procurement  will  carry  out  the 
objectives  of  section  6002  of  RCRA.  A 
final  designation  would  not  preclude  a 
procuring  agency  from  purchasing  other 
types  of  fill  materials,  such  as 
conventional  concrete  or  compacted 
soil.  It  simply  requires  that  a  prociuing 
agency,  when  purchasing  or  contracting 
for  the  use  of  flowable  fill,  piux:hase  this 
item  containing  recovered  materials 
when  it  meets  applicable  specifications 
and  performance  requirements. 

EPA  is  aware  of  one  manufacturer 
using  ground  blast  furnace  slag  in 
flowable  fills.  Because  EPA  has  only 


limited  information  from  one  company 
on  the  use  of  ground  blast  furnace  slag 
in  flowable  fill  applications,  the  Agency 
is  not  proposing  to  designate  this  item 
in  today's  notice.  However,  EPA 
requests  information  on  (1)  other 
manufacturers  or  users  of  flowable  fills 
containing  blast  furnace  slag  and  (2)  the 
performance  and  availability  of  this 
item. 

1.  Background 

Flowable  fill,  or  controlled  low- 
strength  material,  is  a  wet,  flowable 
slurry  that  is  used  as  an  economical  fill 
or  backfill  material.  Flowable  fill  flows 
like  a  liquid,  sets  like  a  solid,  is  self- 
leveling,  and  requires  no  compaction  or 
vibration  to  achieve  maximum  density. 
It  can  take  the  place  of  concrete, 
compacted  soils,  or  sand  commonly 
used  to  fill  eiroiuid  pipes  and  in  utility 
trenches  or  other  void  areas.  Although 
it  can  replace  concrete,  flowable  fill  is 
not  considered  to  be  a  low  strength 
concrete  or  a  compacted  soil-cement. 
Other  names  for  flowable  fill  include 
flowable  mortar,  controlled  low-strength 
material,  lean  mix  backfill,  lean  fill, 
controlled  density  fill,  unshrinkable  fill, 
flowable  fly  ash,  hydraulic  cement,  low 
strength  slurry  backfill,  flowable 
backfill,  and  flowable  grout. 

Applications  for  flowable  fill  include 
backfill  in  sewer  and  utility  trenches, 
building  excavations,  bridge  abutments, 
and  conduit  trenches:  and 
miscellaneous  uses  such  as  retaining 
wall  backfill  and  filling  abandoned 
wells,  sewers,  manholes,  and 
underground  storage  tanks. 

Because  it  does  not  require 
compaction  or  vibration,  flowable  fill 
can  be  a  cost-effective  fill  material. 
According  to  the  American  Concrete 
Institute,  advantages  of  flowable  fill 
include  reduced  labor  and  equipment 
requirements  because  it  is  self-leveling; 
versatility  in  terms  of  flowability, 
strength,  and  setting  times;  higher  load- 
carrying  capacity  than  compacted  soil  or 
granular  fill;  reduced  excavation  costs; 
and  improved  worker  safety  because 
flowable  fill  can  be  placed  without 
workers  entering  the  trench.' 

2.  Rationale  for  Designation 

EPA  believes  that  flowable  fill 
containing  recovered  materials  meets 
the  statutory  criteria  for  selecting  items 
for  designation. 

a.  Use  of  materials  in  solid  waste.  The 
two  primary  recovered  materials  used  in 
flowable  fill  are  coal  fly  ash  and  spent 
ferrous  foundry  sands.  Only  25  percent 


'  AQ  229R-94.  "Controlled  Low  Strength 
Materials  (CLSM),"  American  Concrete  Institute. 
December  1994. 
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of  the  coal  fly  ash  and  20  percent  of  the 
foundry  sand  generated  annually 
durently  are  recovered  and  used. 
Therefore,  EPA  believes  it  is  appropriate 
to  develop  additional  markets  for  these 
materials. 

Either  Class  F  or  Class  C  coal  fly  ash 
can  be  used  in  flowable  fill.  While  both 
ferrous  and  non-ferrous  foimdry  sands 
can  be  used  in  flowable  fill  mixtures, 
typically  non-ferrous  foundry  sands  are 
hazardous  waste  due  to  their  lead  and 
cadmium  content.  Accordingly,  heavy 
metal  content  may  preclude  their  use  in 
flowable  fill  mixtxues.  In  contrast, 
ferrous  foimdry  sands  are  not  known  to 
be  hazardous  waste.  For  this  reason, 
EPA  is  limiting  today's  proposed 
designation  to  flowable  fill  containing 
ferrous  foiuidiy  sands. 

b.  Technically  proven  uses. 
Substantial  information  about  using  coal 
fly  ash  has  been  accumulated  by  the 
Federal  Highway  Administration  and 
state  highway  and  transportation 
departments.  The  American  Concrete 
Institute  has  developed  a  specification 
for  flowable  fill  containing  coal  fly  ash. 
EPA  is  aware  that  both  the  American 
Society  for  Testing  and  Materials 
(ASTM)  and  the  American  Association 
of  State  Highway  and  Transportation 
Officials  (AASHTO)  are  developing 
specifications  for  flowable  fill 
containing  coal  fly  ash.  ASTM  has 
developed  several  test  methods  for 
flowable  fill  containing  coal  fly  ash.  In 
addition,  the  American  Concrete 
Institute  is  revising  its  report  on 
controlled  low  strength  materials  (i.e., 
flowable  fill).  These  test  methods  are 
listed  in  "Background  Docimient  for 
Proposed  CPG  HI  and  Draft  RMAN  HI" 
and  Table  C-lOc  of  the  draft  RMAN  m 
published  in  the  Notice  section  of 
today's  Federal  Register.  In  addition, 
more  than  20  states  have  specifications 
for  flowable  fill  containing  coal  fly  ash, 
including  California,  Colorado, 
Delaware,  Florida,  Georgia,  Illinois, 
Indiana,  Kansas,  Kentucky,  Maryland, 
Massachusetts,  Michigan,  Minnesota, 
Nebraska,  New  Hampshire,  New 
Mexico,  North  Carolina,  Ohio,  Texas, 
Washington,  West  Virginia,  and 
Wisconsin. 

There  ciurently  are  no  national  test 
methods  or  specifications  for  flowable 
fill  mixtures  containing  ferrous  foundry 
sand.  At  least  one  state,  Ohio,  has  a 
specification  for  flowable  fill  containing 
foundry  sand,  and  several  other  states 
and  FHWA  are  developing 
specifications  or  guidelines. 

c.  Impact  of  government  procurement. 
State  and  local  transportation 
departments  are  one  of  the  largest 
markets  for  flowable  fill,  and  Uiey  use 
federal  funds  for  road  repair  and 


construction.  Their  use  of  flowable  fill 
containing  coal  fly  ash  and/or  ferrous 
foundry  sands  will  create  markets  for 
these  recovered  materials  as  well  as 
provide  additional  information  about 
the  performance  of  this  product. 

Coal  fly  ash  and  ferrous  foundry 
sands  are  not  universally  available 
throughout  the  United  States.  In 
addition,  in  some  parts  of  the  U.S.,  they 
might  not  be  economically  competitive 
with  local  fill  materials.  EPA  reminds 
procuring  agencies  that,  imder  RCRA 
section  6002,  they  are  not  required  to 
purchase  an  EPA-designated  item 
containing  recovered  materials  if  that 
item  is  not  reasonably  available  or  only 
available  at  an  unreasonable  price. 
However,  EPA  believes  that,  as 
procuring  agencies  learn  more  about  the 
performance  of  flowable  fill  and  its 
positive  impact  on  in-place  costs,  they 
will  be  more  willing  to  use  it. 

D.  Railroad  Grade  Crossing  Surfaces 

The  information  obtained  by  EPA 
demonstrates  that  railroad  grade 
crossing  surfaces  containing  recovered 
materials  are  commercially  available. 
Today,  in  §  247.12(k),  EPA  proposes  to 
designate  railroad  grade  crossing 
surfaces  containing  coal  fly  ash, 
recovered  rubber,  or  recovered  steel  as 
items  whose  procurement  will  carry  out 
the  objectives  of  section  6002  of  ROIA. 

A  final  designation  would  not 
preclude  a  procuring  agency  fit>m 
purchasing  railroad  grade  crossing 
surfaces  manufactiu^d  fit)m  another 
material,  such  as  asphalt  or  wood.  It 
simply  requires  that  a  procuring  agency, 
when  purchasing  concrete,  rubber,  or 
steel  railroad  grade  crossing  surfaces, 
purchase  these  items  made  with 
recovered  materials  when  they  meet 
applicable  specifications  and 
performance  requirements.  In  particidar, 
EPA  is  aware  that  many  states  have 
developed  guidelines  or  criteria  for  use 
in  selecting  a  crossing  surface.  EKCferent 
crossing  grade  surfaces  may  be 
appropriate  for  di^rent  settings,  based 
on  hi^way  traffic  and  functional 
classification,  types  of  vehicles  using 
the  crossing,  railroad  traffic  and  truck 
classification,  condition  of  the  approach 
surface,  engineering  judgment,  costs, 
and  the  expected  life  of  the  surface. 
The  information  obtained  by  EPA 
indicates  that  it  is  not  feasible  to  use 
reclaimed  asphalt  in  asphalt  railroad 
grade  surface  crossings  because  asphalt 
recycling  equipment  is  designed  for 
operation  on  highways  and  roads,  not 
on  smaller  projects  such  as  railroad 
crossings.  EPA  does  not  beheve  that 
crumb  rubber  modified  asphalt  can  be 
used  in  railroad  grade  crossings  because 
of  cost  and  performance  consG^ints. 


EPA  requests  information  on  the  use  of 
either  reclaimed  asphalt  or  crumb 
rubber  modified  asphalt  in  railroad 
grade  crossing  surfaces. 

EPA  did  not  identify  any 
manufacturers  using  ground  granulated 
blast  furnace  (GGBF)  slag  or  other 
recovered  materials  in  concrete  railroad 
grade  crossing  surfaces.  EPA  requests 
information  about  the  feasibility  of 
using  GGBF  slag  or  other  recovered 
materials  in  this  application. 

Plastic  lumber  is  oeing  used  in  the 
manufacture  of  railroad  ties  and  could 
be  used  as  a  component  of  grade 
crossings  in  the  future.  Testing  of  plastic 
lumber  railroad  ties  at  the  Association 
of  American  Railroads'  test  track  near 
Pueblo,  Colorado  currently  is  underway. 
Depending  on  the  test  results,  EPA  will 
consider  designating  this  item  in  the 
futiu«. 

1.  Background 

Railroad  grade  crossings  are  suirfacing 
materials  placed  between  railroad 
tracks,  and  between  the  track  and  the 
road  at  highway  and  street  railroad 
crossings,  to  enhance  automobile  and 
pedestrian  safety.  Railroad  grade 
crossings  can  be  made  of  wood,  asphalt, 
concrete,  rubber,  metal,  or 
unconsolidated  materials,  such  as 
crushed  stone.  Currently,  over  half  of 
existing  railroad  grade  crossing  siu^aces 
are  asphalt,  followed  by  wood  (32%), 
unconsolidated  materials  (10%),  rul^r 
(4%),  and  concrete  (2%).  However,  the 
use  of  concrete  and  rubber  surfaces  is 
increasing. 

2.  Rationale  for  Designation 

EPA  beheves  that  railroad  grade 
crossing  svufaces  containing  recovered 
materials  meet  the  statutory  criteria  for 
selecting  items  for  designation. 

a.  Use  of  materials  in  solid  waste. 
Concrete,  rubber,  and  steel  railroad 
grade  crossing  siu^aces  can  be  made 
with  recovered  materials.  Concrete 
railroad  grade  crossing  surfaces  can 
contain  coal  fly  ash,  which  is  either 
used  by  the  manufacturer  of  the 
concrete  railroad  crossing  or  by  the 
ready  mix  concrete  company  supplying 
the  crossing  to  distributors.  While  there 
are  other  applications  for  coal  fly  ash, 
including  concrete  used  in  highway  and 
building  construction,  only  25%  of  the 
coal  fly  ash  generated  annually  is 
recovered,  llierefore,  EPA  believes  that 
other  markets  for  coal  fly  ash  should  be 
developed.  Each  railroad  crossing  could 
use  as  much  as  1 .5  tons  of  coal  fly  ash. 

Rubber  railroad  grade  crossing 
siu-faces  contain  tire  buffings  from  tire 
retreading  oi>erations,  crumb  rubber 
from  scrap  tires,  and  off-specification 
virgin  rubber.  As  with  coal  fly  ash.  there 
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are  other  uses  for  scrap  tires  and  other 
applications  for  crumb  tire  rubber. 
However,  additional  markets  for  crumb 
rubber  are  needed. 

All  domestic  steel  contains  recovered 
materials.  Depending  on  the  process 
used  to  manufacture  the  steel,  the 
railroad  grade  crossing  surface  can 
contain  up  to  100  percent  recovered 
steel. 

b.  Technically  proven  uses.  As 
discussed  in  "Background  Document  for 
Proposed  CPG  III  and  Draft  RMAN  III," 
concrete,  rubber,  and  steel  railroad 
grade  crossing  surfaces  containing 
recovered  materials  are  available  and  in 
use  throughout  the  United  States.  At 
least  two  companies  use  coal  fly  ash  in 
the  manufacture  of  concrete  railroad 
grade  crossing  surfaces,  and  EPA 
believes  that  many  concrete  crossing 
surface  distributors  may  sell  products 
containing  coal  fly  ash  because  more 
than  half  of  the  concrete  suppUers  in  the 
U.S.  use  coal  fly  ash.  There  are  three 
manufacturers  of  rubber  railroad  grade 
crossing  surfaces  that  use  tire  buffings 
and/or  crumb  rubber,  while  a  fourth 
manufacturer  uses  off-specification 
virgin  rubber.  As  previously  noted,  all 
steel  railroad  grade  crossing  surfaces 
contain  recovered  steel. 

EPA  found  conflicting  information 
about  the  performance  of  concrete  and 
rubber  railroad  grade  crossing  surfaces 
containing  recovered  materials.  Users 
generally  are  satisfied  with  concrete 
surfaces.  The  weight  of  concrete  systems 
can  be  a  problem  during  track 
maintenance,  however,  although 
equipment  exists  to  remove  the  concrete 
slabs.  In  addition,  as  the  wooden 
railroad  ties  im,der  concrete  systems 
deteriorate  over  time,  the  concrete  can 
become  unstable.  It  is  believed  that,  if 
the  performance  of  plastic  lumber 
railroad  ties  is  proven,  their  use,  in 
conjimction  with  concrete  surfaces,  will 
eliminate  this  problem. 

Proper  installation  and  the  use  of  full- 
depth  rubber  crossings  appear  to  be  key 
factors  in  the  successful  use  of  these 
items.  Rubber  crossings  also  seem  to  be 
preferable  for  roads  with  lighter  traffic 
flow  and  lighter  vehicles. 

Both  concrete  and  rubber  railroad 
grade  crossing  surfaces  can  cost  more 
initially  than  traditional  wood  or 
asphalt  crossing  surfaces  but  generally 
last  longer  and  can  be  reused  after  track 
maintenance,  which  reduces  their  cost 
over  their  life  cycle. 

EPA  did  not  identify  any  national 
specifications  or  standards  that  either 
require  or  preclude  the  use  of  recovered 
materials  in  railroad  crossings.  The 
ASTM  and  AASHTO  specifications  for 
blended  hydrauUc  cement  and  the 
ASTM  test  methods  for  coal  fly  ash  can 


be  used  for  concrete  railroad  grade 
crossings.  There  are  nine  ASTM  test 
methods  and  a  classification  system  for 
rubber  products  that  can  be  used  when 
purchasing  rubber  railroad  grade 
crossing  surfaces.  These  are  listed  in 
"Background  Document  for  Proposed 
CPG  m  and  Draft  RMAN  III"  and  in 
Section  D-4  of  the  draft  RMAN  III 
published  in  the  Notice  section  of 
today's  Federal  Register. 

c.  Impact  of  government  procurement. 
All  levels  of  government  install  or 
contract  for  the  installation  of  railroad 
grade  crossing  surfaces.  Funds  for  the 
purchase  of  railroad  grade  crossings  are 
available  under  the  Surface 
Transportation  Program  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991.  At  least  10 
percent  of  these  funds  must  be  set  aside 
for  Rail-Highway  Crossings  and  Hazard 
Elimination  programs,  which  can 
include  improvements  to  crossing 
siu'faces.  By  considering  the  use  of 
concrete,  rubber,  or  steel  surfaces 
containing  recovered  materials, 
procuring  agencies  will  increase 
markets  for  these  items  and  demonstrate 
their  performance. 

3.  Preference  Progr&m 

Based  on  comments  submitted  on  the 
proposed  CPG  I,  EPA  is  aware  that 
procuring  agencies  will  be  concerned 
that  the  designation  of  a  product  such 
as  railroad  grade  crossing  surfaces, 
instead  of  a  component  of  that  product, 
would  dictate  design  decisions  based 
solely  on  recovered  materials  content 
and  not  upon  engineering 
considerations  of  each  individual 
project.  Prociuing  agencies  should  keep 
in  mind  that  neither  RCRA  section  6002, 
Executive  Order  12873,  nor  the  Federal 
Acquisition  Regulation  (FAR)  ^  require 
recovered  materials  content  to 
supersede  engineering  considerations. 
Both  RCRA  section  6002  and  Executive 
Order  12873  reqviire  a  procuring  agency 
to  purchase  EPA-designated  items 
containing  recovered  materials  to  the 
maximum  extent  practicable,  vmless  the 
items  "fail  to  meet  the  performance 
standards  set  forth  in  the  applicable 
specifications  or  fail  to  meet  the 
reasonable  performance  standards  of  the 
procuring  agencies."  RCRA  section 
6002(c)(1)(B). 

Procuring  agencies  and  their 
engineers  and  contractors  are  required, 
however,  to  affirmatively  consider  the 


2  Recent  revisions  to  the  FAR  provide  that 
procuring  agencies  must  require  engineers  to 
specify  the  "use  of  the  maximum  practicable 
amount  of  recovered  materials  consistent  with  the 
performance  requirements,  availability,  price 
reasonableness,  and  cost-effectiveness."  48  CFR 
§  36.601-3(a). 


use  of  items  containing  recovered 
materials  for  the  specified  application. 
In  the  case  of  railroad  grade  crossing 
surfaces,  this  might  require 
reconsideration  of  the  agency's 
guidelines  or  criteria  used  in  selecting  a 
crossing  surface  in  order  to  permit  the 
use  of  products  containing  recovered 
materials  where  appropriate. 

V.  Park  and  Recreation  Products 

A.  Park  Benches  and  Picnic  Tables 

The  information  obtained  by  EPA 
demonstrates  that  park  benches  and 
picnic  tables  made  with  recovered 
materials  are  commercially  available. 
Today,  in  §  247.14(c),  EPA  proposes  to 
designate  park  benches  and  picnic 
tables  containing  recovered  steel, 
aluminum,  plastic,  or  concrete  as  items 
whose  procurement  will  carry  out  the 
objectives  of  section  6002  of  RCRA. 

A  final  designation  would  not 
preclude  a  procuring  agency  from 
purchasing  park  benches  and  picnic 
tables  made  from  other  materials.  It 
simply  requires  that  a  procuring  agency, 
when  purchasing  steel,  aluminum, 
plastic,  or  concrete  park  benches  and 
picnic  tables,  purchase  these  items 
containing  recovered  materials  when 
they  meet  applicable  specifications  and 
performance  requirements. 

When  studying  park  and  recreational 
furniture,  EPA  concentrated  its  research 
on  park  benches  and  picnic  tables,  but 
requests  comments  on  any  other  items 
in  this  category  that  commenters  believe 
are  made  with  recovered  materials  and 
that  may  be  piux:hased  in  appreciable 
quantities  by  procuring  agencies. 

1.  Background 

Park  benches  and  picnic  tables  can  be 
found  in  parks,  outdoor  recreational 
facilities,  and  the  groimds  of  office 
buildings  and  other  facilities.  Park 
benches  are  manufactiu^d  from  a 
variety  of  materials,  including  concrete, 
brick,  aluminimi,  steel,  wood,  or 
plastic — usuaUy  in  the  form  of  plastic 
lumber.  Picnic  tables  are  also 
manufactured  from  a  variety  of 
materials,  primarily  including  wood, 
aluminum,  concrete,  or  plastic.  Some 
manufacturers  also  make  these  products 
from  composite  materials  such  as  wood 
and  plastic  or  wood  and  fiberglass. 
Although  some  manufacturers  may 
make  park  benches  and  picnic  tables 
entirely  of  steel,  most  steel  included  in 
these  products  is  used  in  the  framing. 

2.  Rationale  for  Designation 

EPA  believes  that  park  benches  and 
picnic  tables  containing  recovered 
materials  meet  the  statutory  criteria  for 
selecting  items  for  designation. 
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a.  Use  of  materials  in  solid  waste. 
Park  benches  and  picnic  tables  can  be 
made  from  a  variety  of  recovered 
materials  including  aluminimi,  steel, 
wood,  high  density  polyethylene 
(HOPE),  low  density  polyethylene 
(LJDPE),  polyethylene,  polyethylene 
terephthalate  (PET),  polypropylene  (PP), 
and  other  plastic  resins.  Although  EPA's 
research  did  not  identify  any 
manufacturers  of  concrete  park  benches 
and  picnic  tables  made  from  recovered 
materials,  the  agency  sees  no  technical 
or  performance  reasons  why  these  items 
could  not  be  made  from  concrete 
containing  recovered  materials.  While 
the  agency  is  aware  that  some 
manufacturers  may  use  recovered  wood 
in  the  manufacture  of  indoor  fumitiu^, 
EPA's  research  did  not  identify  any 
manufacturers  making  park  benches  or 
picnic  tables  from  recovered  wood  for 
outdoor  use  except  when  used  as  a 
composite  with  plastic.  The  agency  is 
not  aware  of  any  manufacturers  that 
make  park  benches  or  picnic  tables  from 
recovered  wood  except  in  the  form  of 
composite  materials  and  requests 
comment  on  whether  this  is  indeed  the 
case  in  the  industry.  No  manufactiuers 
were  identified  that  made  these  items 
irom  bricks  containing  recovered 
materials.  Except  for  HOPE,  markets  for 
recovered  plastics  have  been  weak  for 
the  past  year.  Use  of  recovered  plastic 
resins  in  park  benches  and  picnic  tables 
can  expand  markets  for  plastics,  as  well 
as  other  materials  used  in  to  make  these 
products  such  as  steel,  aluminiun, 
wood,  and  concrete. 

b.  Technically  proven  uses.  EPA 
identified  over  50  manufactiuers  and/or 
distributors  of  park  benches  and  picnic 
tables  containing  recovered  materials.  A 
vast  majority  of  the  manufacturers/ 
distributors  identified  by  EPA  use 
recovered  plastic  in  their  park  benches 
and  picnic  tables.  A  number  of  technical 
and  performance  issues  exist  with 
respect  to  the  different  materials  used  to 
make  park  benches  and  picnic  tables.  In 
particular,  wood  and  plastic  outdoor 
and  recreational  furniture  can  differ 
significantly  in  terms  of  longevity  and 
durability,  the  effects  of  temperature, 
maintenance  requirements,  strength, 
weight  and  other  issues.  Different  kinds 
of  plastic  lumber  (  plastics  vs. 
composites)  also  differ  with  respect  to 
these  performance  issues.  For  example, 
plastic  lumber  timbers  and  posts  may 
last  longer  and  require  less  maintenance 
than  wood  timbers  and  posts,  but  wood 
timbers  weigh  2  to  3  times  less.  Wood 
and  plastic  liunber  also  differ  in  tensile 
strength,  creep,  and  reaction  to 
temperature  fluctuations.  To  address 
these  issues,  ASTM  Subcommittee  D- 


20.20.01  developed  several  test  methods 
for  plastic  lumber.  These  test  methods 
are  discussed  in  "Background 
Document  for  Proposed  CPG  III  and 
Draft  RMAN  III"  and  are  listed  in 
Section  E-3  of  the  draft  RMAN  III 
published  in  the  Notice  section  of 
today's  Federal  Register. 

c.  Impact  of  government  procurement. 
There  are  no  data  on  the  quantity  of 
steel,  aluminum,  wood,  or  plastics  used 
in  outdoor  and  recreational  furniture  in 
general  or  in  the  park  benches  and 
picnic  tables  purchased  by  government 
agencies.  GSA  reported  that  in  1996. 
GSA-tracked  purchases  of  park  benches 
and  picnic  tables  totaled  nearly  $3.2 
million.  This  figure  includes  items 
made  from  all  types  of  materials. 
According  to  a  GSA  representative, 
federal  spending  may  be  as  much  as  20 
higher  than  this  fig\u«  since  some  large 
purchasers,  such  as  the  Department  of 
Defense  (DOD)  and  the  U.S.  Postal 
Service  (USPS),  often  buy  these  items 
"off  schedule."  Park  benches  and  picnic 
tables  are  purchased  by  all  leveb  of 
government,  but  the  quantities  or  dollar 
values  are  not  known.  The  National 
Park  Service  has  purchased  park 
benches  made  of  various  materials, 
including  plastic  lumber  for  use  in 
parks  throughout  the  United  States,  as 
has  DOD  for  use  at  military  installations 
and  naval  bases.  The  States  of  Georgia, 
Wisconsin,  and  Washington  also  have 
purchased  plastic  lumber  park  benches 
and  picnic  tables  containing  recovered 
materials.  Other  potential  federal 
purchasers  include  the  U.S.  Forest 
Service,  the  U.S.  Fish  and  Wildlife 
Service,  and  the  Department  of  Housing 
and  Urban  Development  (HUD). 

B.  Playgmund  Equipment 

The  information  obtained  by  EPA 
demonstrates  that  playground 
equipment  made  with  recovered 
materials  is  conunercially  available. 
Today,  in  §  247.14(d),  EPA  proposes  to 
designate  playground  equipment 
containing  recovered  plastic,  steel,  or 
aluminum  as  an  item  whose 
procurement  will  carry  out  the 
objectives  of  section  6002  of  RCRA. 

A  final  designation  would  not 
preclude  a  procuring  agency  from 
purchasing  playground  equipment  made 
from  other  materials.  It  simply  requires 
that  a  procuring  agency,  when 
purchasing  steel,  alimiinum,  or  plastic 
playgroimd  equipment,  purchase  these 
items  containing  recovered  materials 
when  they  meet  applicable 
specifications  and  performance 
requirements. 


1 .  Background 

Playground  equipment  is  found  in 
parks,  schools,  child  care  facilities, 
institutions,  multiple  family  dwellings, 
restaurants,  resort  and  recreational 
developments,  and  other  public  use 
areas.  Major  types  of  playground 
equipment  include  sfides.  swings, 
climbing  equipment,  merry-go-rounds, 
seesaws,  and  spring  rocking  equipment. 
Other  playground  components  include 
stairways  and  ladders,  rungs  and  other 
hand  gripping  components,  handrails, 
protective  barriers,  and  platforms. 
Playground  equipment  is  usually 
designed  to  be  age  appropriate  and  is 
often  divided  into  equipment  for  2  to  5 
year  olds  and  5  to  12  year  olds. 

Playground  equipment  can  be  made 
with  a  number  of  different  materials. 
Many  playgrounds  have  railings  and 
structiu^  support  pieces  made  out  of 
one  material,  fittings  made  out  of 
another,  and  decks  and  platforms  made 
of  a  third  material.  Galvanized  steel  is 
often  used  for  railings  and  structural 
support,  but  these  items  can  also  be 
made  with  aluminum.  Fittings,  such  as 
the  bolts  that  hold  chains  to  swings,  are 
usually  made  from  stainless  steel  or 
aliuninvun.  Decks,  platforms,  and  slides 
can  be  made  from  steel,  aluminum, 
plastic,  wood,  and  plastic  lumber. 

2.  Rationale  for  Designation 

EPA  believes  that  playground        

equipment  containing  recovered 
materials  meets  the  statutory  criteria  for 
selecting  items  for  designation. 

a.  Use  of  materials  in  solid  waste. 
Playground  equipment  can  be  made 
from  a  variety  of  recovered  materials 
including  aluminum,  steel,  wood, 
HDPE,  LDPE,  polyethylene,  PET,  PP. 
and  other  plastic  resins.  Recovered 
wood  used  in  the  manufacture  of 
playground  equipment  is  generally  used 
to  make  a  wood/plastic  or  a  wood/ 
fiberglass  composite.  The  agency  is  not 
aware  of  any  manufacturers  that  make 
playground  equipment  from  recovered 
wood  except  in  the  form  of  composite 
materials  and  requests  comment  on 
whether  this  is  indeed  the  case  in  the 
industry. 

There  are  many  different 
configurations  for  playground 
equipment  using  varying  amounts  of 
plastic  lumber.  One  private  purchaser  of 
100  percent  HDPE  plastic  lumber 
playground  equipment  notes  that  the 
playground  set  they  purchased,  which 
includes  three  shdes,  used  86,000  milk 
jugs.  A  standard  set  of  playground 
equipment  sold  by  one  manufactiu^r, 
including  four  shdes,  climbing 
equipment,  and  a  number  of  platforms, 
uses  10,000  pounds  of  recycled  plastic. 
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1.500  pounds  of  aluminum,  and  2,000 
pounds  of  recycled  steel. 

b.  Technically  proven  uses.  EPA 
identified  18  manufacturers  and/or 
distributors  of  playground  equipment 
containing  recovered  materials.  A  vast 
majority  of  the  manufacturers/ 
distributors  identified  use  recovered 
plastic  in  their  equipment. 

Playground  equipment  is  subject  to 
Consumer  Product  Safety  Commission 
(CPSC)  guidelines  and  ASTM  standard 
F-1487-95.  "Safety  Performance 
Specification  for  Playground  Equipment 
for  Public  Use."  Both  of  these  standards 
note  that  playground  equipment  should 
be  "manufactured  and  constructed  only 
of  materials  which  have  a  demonstrated 
record  of  durability  in  the  playground  or 
similar  outdoor  setting."  The  CPSC 
guidelines  do  not  preclude  the  use  of 
recovered  materials.  The  ASTM 
standards  note  that  "any  new  materials 
shall  be  documented  or  tested 
accordingly  for  durability  by  the 
playground  equipment  manufacturer." 

Both  CPSC  and  ASTM  note  issues 
with  regard  to  the  metal  fittings  and 
structural  pieces  used  in  playground 
equipment.  The  ASTM  specification 
states  that  "metals  subject  to  structural 
degradation  such  as  rust  and  corrosion 
shall  be  painted,  galvanized,  or 
otherwise  treated."  Similarly  CPSC 
notes  that  "ferrous  metals  should  be 
painted,  galvanized,  or  otherwise 
treated  to  prevent  rust." 

In  addition  to  ASTM  and  CPSC 
standards,  playground  equipment  must 
also  meet  state  and  local  codes  and 
standards  as  well  as  federal  child  safety 
laws. 

A  number  of  technical  and 
performance  issues  exist  with  respect  to 
the  different  materials  used  to  make 
playground  equipment.  In  particular, 
wood  and  plastic  playground  equipment 
can  differ  significantly  in  terms  of 
longevity  and  durability,  the  effects  of 
temperature,  maintenance  requirements, 
strength,  weighrand  other  issues. 
Different  kinds  of  plastic  lumber 
(plastics  vs.  composites)  also  differ  with 
respect  to  these  performance  issues.  For 
example,  plastic  lumber  equipment  may 
last  longer  and  require  less  maintenance 
than  wood  playground  equipment,  but 
wood  playground  equipment  can  weigh 
2  to  3  times  less.  Wood  and  plastic 
lumber  also  diffier  in  tensile  strength, 
creep,  and  reaction  to  temperature 
fluctuations.  To  address  these  issues, 
ASTM  Subcommittee  D-20. 20.01 
developed  several  test  methods  for 
plastic  lumber.  These  test  methods  are 
discussed  in  "Background  Document  for 
Proposed  CPG  ni  and  Draft  RMAN  III" 
and  are  listed  in  Section  E-4  of  the  draft 


RMAN  m  published  in  the  Notice 
section  of  today's  Federal  Register. 

c.  Impact  of  government  procurement. 
There  are  no  data  on  the  quantity  of 
steel,  aluminimi,  wood,  or  plastics  used 
in  playground  equipment  purchased  by 
government  agencies.  GSA  reported  that 
in  1996,  GSA-tracked  purchases  of 
playground  equipment  totaled  $4.1 
million.  This  figure  includes  items 
made  fi-om  all  types  of  materials. 
According  to  a  GSA  representative, 
federal  spending  may  be  as  much  as  20 
percent  higher  them  this  figure  since 
some  large  purchasers,  such  as  DOD  and 
USPS,  often  buy  these  items  "off 
schedule."  Playground  equipment  is 
purchased  by  all  levels  of  government, 
but  aggregate  quantities  or  dollar  values 
are  not  known. 

Purchase  of  playground  equipment  by 
HUD  is  done  by  individual  housing 
projects.  Purchasers  of  playground 
equipment  include  the  U.S.  Army  and 
other  branches  of  the  Armed  Services 
and  the  GSA  child  care  facilities.  Recent 
military  purchasers  include  Langley  Air 
Force  Base  and  Fort  Smith  Naval  Base, 
among  other  U.S.  military  purchases. 

VI.  Landscaping  Products 

A.  Plastic  Lumber  Landscaping  Timbers 
and  Posts 

The  information  obtained  by  EPA 
demonstrates  that  plastic  lumber 
landscaping  timbers  and  posts 
containing  recovered  materials  are 
coiamercially  available.  Today,  in 
§  247.15(e),  EPA  proposes  to  designate 
plastic  lumber  landscaping  timbers  and 
posts  containing  recovered  materials  as 
an  item  whose  procurement  will  carry 
out  the  objectives  of  section  6002  of 
RCRA.  A  final  designation  would  not 
preclude  a  procuring  agency  from 
purchasing  landscaping  timbers  and 
posts  manufactured  bom  another 
material,  such  as  wood. 

1.  Background 

Landscaping  timbers  and  posts  are 
used  to  enhance  the  appearance  of  and 
control  erosion  in  parks,  highways, 
housing  developments,  urban  plazas, 
zoos,  and  the  exteriors  of  office 
buildings,  military  facilities,  schools, 
and  other  public  use  areas.  Timbers  and 
posts  are  used  for  such  landscaping 
applications  as  raised  beds,  retaining 
walls,  and  terracing. 

2.  Rationale  for  Designation 

EPA  believes  that  plastic  limiber 
landscaping  timbers  and  posts 
containing  recovered  materials  meets 
the  statutory  criteria  for  selecting  items 
for  designation. 

a.  Use  of  materials  in  solid  waste. 
Plastic  lumber  can  be  made  from  a 


variety  of  recovered  materials.  The 
product  commonly  is  made  from 
postconsumer  HDPE.  It  also  can  be 
made  from  mixes  of  commingled 
plastics,  such  as  HDPE,  LDPE, 
polyethylene,  PP,  and  linear  low- 
density  polyethylene;  fiberglass- 
reinforced  polyethylene;  and 
composites  of  plastic  and  recovered 
wood  chips  and/or  sawdust.  At  least 
one  manufacturer  uses  composites  of 
plastic  and  ground  tire  rubber.  Plastic 
lumber  timbers  and  posts  have  the 
potential  to  use  large  amounts  of 
recovered  materials.  For  example,  it  can 
take  up  to  45,000  milk  jugs  to  produce 
1,000  linear  feet  of  a  4  x  6  timber. 

b.  Technically  proven  uses.  TTiere  are 
50  manufacturers  and/or  distributors  of 
plastic  luimber,  although  not  all  of  them 
sell  landscaping  timbers  and  posts.  At 
least  11  companies  manufacture  either 
specialized  plastic  lumber  landscaping 
timbers  and  posts  or  plastic  lumber  that 
can  be  used  for  landscaping 
applications. 

Wood  and  plastic  lumber  landscaping 
timbers  and  posts  differ  in  terms  of 
longevity  and  durability,  the  effects  of 
temperature,  maintenance,  strength, 
weight,  and  other  issues.  Different  kinds 
of  plastic  lumber  (i.e.,  plastics  vs. 
composites)  also  differ  with  respect  to 
these  performance  issues.  For  example, 
plastic  lumber  timbers  and  posts  may 
last  longer  and  require  less  maintenance 
than  wood  timbers  and  posts,  but  wood 
timbers  can  weigh  2  to  3  times  less. 
Wood  and  plastic  lumber  also  differ  in 
tensile  strength,  creep,  and  reaction  to 
temperature  fluctuations.  To  address 
these  issues,  ASTM  Subcommittee  D- 
20.20.01  developed  several  test  methods 
for  plastic  Ivmiber.  These  test  methods 
are  discussed  in  "Background 
Document  for  Proposed  CPG  III  and 
Draft  RMAN  HI"  and  are  Usted  in 
Section  F-5  of  the  draft  RMAN  HI 
published  in  the  Notice  section  of 
today's  Federal  Register. 

c.  Impact  of  government  procurement. 
There  are  no  data  on  the  volumes  of 
wood  used  in  landscaping  applications 
in  general  or  in  government  landscaping 
projects.  Landscaping  materials  are 
purchased  by  all  levels  of  government, 
but  the  quantities  or  dollar  values  are 
not  known.  According  to  the  National 
Park  Service,  there  are  currently  14 
proposed  landscaping  projects  that  plan 
to  use  plastic  lumber.  Other  potential 
federal  purchasers  include  the  Forest 
Service,  HUD,  and  the  armed  services 
for  use  on  military  installations. 

B.  Food  Waste  Compost 

The  information  obtained  by  EPA 
demonstrates  that  food  waste  compost 
contains  recovered  materials  (food 
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waste  mixed  with  other  organic 
materials)  and  is  commercially 
available.  EPA  previously  designated 
yard  trimmings  compost  in  CPG I  in  40 
CFR  §  247.15(b).  Today,  EPA  is 
proposing  to  revise  the  yard  trimmings 
compost  designation  to  include  compost 
made  from  food  waste  or  commingled 
food  waste  and  yard  trimmings  as  an 
item  whose  procurement  will  carry  out 
the  objectives  of  section  6002  of  RCRA. 

1.  Background 

Composting  is  the  biological  process 
of  converting  organic  matter  imder 
controlled  conditions  into  a  product 
that  is  rich  in  hmnus  and  provides 
organic  matter  and  nutrients  to  the  soil. 
Mature  compost  (in  which  the 
composting  process  is  completed)  is 
composed  of  small  brown  particles, 
resembles  soil,  and  is  free  of  pathogens 
and  weed  seeds.  Compost  has  been 
defined  by  the  Compost  Council,  the 
trade  association  for  the  composting 
industry,  in  its  "Composting  Glossary," 
as  follows: 

Compost  is  the  stabilized  and  sanitized 
product  of  composting;  compost  is  largely 
decomposed  material  and  is  in  the  process  of 
humification  (curing).  Ck>mpost  has  little 
resemblance  in  physical  form  to  the  original 
material  from  which  it  was  made.  Compost 
is  a  soil  amendment,  to  improve  soils. 
Compost  is  not  a  complete  fertilizer  unless 
amended,  although  composts  contain 
fertilizer  properties,  e.g.,  nitrogen, 
phosphorus,  and  potassium,  that  must  be 
included  in  calculations  for  fertilizer 
application. 

Compost  added  to  soil  improves  the 
ability  of  the  soil  to  support  plant 
growth.  The  organic  matter  in  compost 
is  particularly  beneficial  to  poor  soil 
infrastructure.  Adding  compost  to  clay 
soil,  for  example,  reduces  soil  density 
and  compaction,  increases  aeration,  and 
increases  soil  porosity  and  drainage. 
These  soil  changes  make  plants  less 
susceptible  to  root  rot  disease.  Compost 
added  to  sandy  soil  increases  the  soil's 
ability  to  retain  water  and  nutrients,  as 
well  as  increasing  its  resistance  to 
drought  and  erosion. 

Compost  can  be  used  in  a  wide  range 
of  applications.  It  can  be  used  as  a 
substitute  for  peat  moss,  potting  soil, 
topsoil,  or  other  organic  materials  in 
agriculture,  horticultiire,  silviculture 
(growing  of  trees),  and  in  landscaping. 
In  landscaping,  compost  is  used  as  a  soil 
conditioner,  soil  amendment,  lawn  top 
dressing,  potting  soil  mixture,  rooting 
medium,  and  mulch  for  shrubs  and 
trees,  and  for  restoration  and 
maintenance  of  golf  course  turf  and 
other  sports  tiirf.  Tailor-made  compost 
(i.e.,  compost  designed  and  made  for 
specific  uses)  also  can  be  used  for 


bioremediation  of  contaminated  soils, 
treatment  of  contaminated  stormwater 
runoff,  volatile  organic  compound 
(VOC)  emission  reduction,  and 
reclamation  of  mining  sites. 

It  is  difficult  to  talk  about  "food  waste 
compost"  as  a  completely  separate  item, 
since  most  food  waste  composting 
programs  add  other  available  organic 
materials  such  as  wood  chips/  sawdust, 
manure,  or  yard  trimmings  to  their 
mixes.  Different  types  of  compost  are 
better  suited  to  different  applications, 
making  information  about  the 
composition  of  the  compost  feedstocks 
important  to  purchasers.  Thus,  there  is 
no  consensus  among  compost  experts 
about  how  compost  made  with  a 
significant  amount  of  food  waste  should 
be  classified.  There  is  agreement, 
however,  that  all  types  of  mature 
compost  have  great  value  due  to  hiunus 
and  micro-organism  content  as  a  soil 
amendment  and  feitifizer. 

2.  Rationale  for  Designation 

EPA  believes  that  food  waste  compost 
containing  recovered  organic  materials 
meets  the  statutory  criteria  for  selecting 
items  for  designation. 

a.  Use  of  materials  in  solid  waste. 
Food  waste  comprises  nearly  7  percent 
(14  million  tons  per  year)  of  miuiicipal 
solid  waste.  Virtually  all  of  this  waste  is 
potentially  compostable.  Institutions 
such  as  prisons,  universities,  and 
hospitals  are  excellent  sotuoes  of  food 
waste  for  large-scale  or  regional 
composting  projects.  Commercial 
establishments,  such  as  grocery  stores, 
restaurants,  and  cafeterias,  also  provide 
materials  for  use  in  commercial 
composting.  In  addition,  a  few  curbside 
programs  provide  food  waste  to 
community-based  composting  programs. 
Fruit  and  vegetable  trimmings  are  the 
most  common  feedstock  composted, 
followed  by  kitchen  preparation 
residuids,  which  can  include 
overcooked  pasta,  stale  rolls,  and  soups. 
As  previously  noted,  most  food  waste 
compost  programs  mix  other  organic 
materials,  such  as  sawdust,  wood  chips, 
yard  trimmings,  or  manure,  with  food 
wastes  to  produce  compost.  These  other 
added  materials  vary  depending  upon 
what  is  available  to  the  composting 
program,  and  what  nutrients  or  bulking 
agents  are  needed  to  make  a  high  quality 
compost.  Yard  trimmings  are  the  most 
popular  amendment  to  food  waste 
compost,  followed  by  wood  chips  and 
sawdust. 

b.  Technically  proven  uses.  The 
Composting  Council  is  helping  to  define 
and  develop  industry-wide  standards 
for  composts  made  from  various 
combinations  of  materials,  including 
food  wastes.  The  Composting  Council 


publishes  these  standards  in  an 
operating  guide  for  composting  facilities 
entitled,  "Test  Methods  for  Examination 
of  Composting  and  Compost."  The 
guide  also  provides  standards  for  the 
suitability  of  different  types  of  composts 
made  for  different  applications, 
depending  on  the  compost  mix.  In  the 
U.S.  Department  of  Transportation's 
(DOT)  "Standard  Specifications  for 
Construction  of  Roads  and  Bridges  on 
Federal  Highway  Projects  1996,"  the 
agency  specifies  mature  compost  for  use 
in  road  construction  and  does  not 
specifically  preclude  the  use  of  food 
waste  in  its  required  composition  of 
compost.  Many  State  Departments  of 
Transportation  have  adopted  these 
standards  for  highway  construction 
projects. 

The  nutrient  and  organic  carbon 
content  of  compost  serves  as  a  food 
source  for  microorganisms  in  soil,  thus 
increasing  the  availability  of  the  soil's 
organic  and  nutrient  content  to  plants 
and  aiding  faster  recycling  of  nutrients 
within  the  system.  In  addition  to 
returning  organic  materials  and 
nutrients  to  the  soil,  other  advantages  of 
amending  soil  with  compost  include: 

•  Moderates  soil  temperature,  so  that 
plant  roots  are  warmed  in  winter  and, 
through  water  retention,  cooled  in  dry, 
hot  conditions. 

•  Suppresses  some  plant  diseases, 
such  as  wilt  and  root  rot,  reducing  the 
need  for  chemical  pesticides  and 
fungicides.  Compost  has  lieen  shown  to 
be  important  in  controlling  wilt  disease 
in  certain  flowers  commonly  grown  for 
indoor  use.  Specifically,  compost 
prevents  fusarium  wilt  disease  on 
cyclamens,  a  disease  that  is  not 
otherwise  treatable. 

•  Replaces  part  or,  in  some  cases,  all 
of  the  fumigants  and  fungicides  used  on 
food  crops  or  landscape  projects, 
according  to  research  conducted  at  Ohio 
State  University  and  verified  by 
researchers  in  Florida,  Pennsylvania, 
and  Alabama. 

•  Releases  nutrients  in  organic  form, 
such  as  nitrogen,  into  the  soil  slowly 
over  time.  This  property  of  compost 
allows  for  a  significant  reduction  in 
fertiUzer  use  and  is  compatible  with  the 
rate  of  plant  root  uptake. 

•  Reduces  nonpoint  source  runoff  by 
preventing  siltation  and  by  degrading 
pollutants  in  the  run-off. 

•  Restores  contaminated,  eroded,  or 
compacted  soil. 

Compost's  organic  composition 
increases  the  soil's  water-holding 
capacity.  Compost  also  increases  water 
infiltration  into  the  soil.  Compost  helps 
to  reduce  soil  compaction  and  increase 
soil  friability,  thus  decreasing  the 
erodability  of  soil.  Finally,  compost  can 
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prevent  the  crusting  of  soil  surfaces, 
which  can  otherwise  inhibit  seedling 
growth. 

c.  Impact  of  government  procurement. 
Military  installations  alone  conteiin 
about  20  million  acres  of  land  that 
needs  to  be  maintained.  The  potential 
compost  usage  (at  40  cubic  yards  per 
acre)  for  even  a  portion  of  this  acreage 
would  be  significant.  A  Marine  Corps 
base  in  Camp  Lejeune,  North  CaroUna, 
for  example,  has  been  composting  food 
waste  for  more  than  two  years.  The 
operation  mixes  food  waste  from  mess 
halls  on  the  base  with  shredded  paper, 
cardboard  and  yard  and  wood  waste. 
The  facility  accepts  an  average  of  10 
tons  of  food  waste  per  week,  generating 
more  than  2,400  tons  of  yard  trimmings 
and  food  waste  compost  per  year  for  use 
on  the  base's  more  than  150,000  acres. 
Compost  is  used  on  landscaping 
projects  and  made  available  to 
contractors  for  use  in  construction 
projects. 

As  part  of  a  one-year  demonstration 
project,  the  DOD  District  Depot  in  New 
Cumberland,  Pennsylvania  partnered 
with  a  nearby  state  correctional  facility 
to  compost  its  food  waste.  The  depot 
mixed  the  food  waste  with  scrap  wood 
from  its  pallet  reclamation  operation  in 
two  aerated  static  piles.  The  finished 
product  was  used  onsite  for  landscaping 
projects  and  made  available  to  project 
partners,  including  the  local  townships. 
Other  correctional  institutions  have  had 
tremendous  success  with  composting. 
Of  the  70  correctional  facilities  in  New 
York  State,  48  compost  food  waste.  In 
fiscal  year  1996,  these  institutions 
diverted  approximately  8.300  tons  of 
food  waste  for  a  savings  of  more  than  $1 
million,  including  avoided  disposal 
costs,  hauling  fees,  and  equipment 
maintenance  and  storage  costs. 

Whiteman  Air  Force  Base  in  Missouri 
generated  42  tons  of  food  waste  compost 
through  a  pilot  program  in  the  fall  of 
1995.  Using  an  in- vessel  system,  the 
base  mixed  yard  trimmings  with  the 
food  waste  generated  at  a  recycling 
conference  in  Kansas  City.  They  have 
used  the  compost  on  the  base  and  given 
at  least  40  cubic  yards  to  the  local  sohd 
waste  district  for  a  local  land 
improvement  program.  By  the  fall  of 
1998,  the  base  plans  to  establish  a 
permanent  in-vessel  food  waste 
composting  operation. 

Olier  federal  markets  for  compost 
made  with  food  waste  could  be 
substantial.  As  of  1997,  the  U.S.  Forest 
Service  and  Park  Service  maintain 
500,000  miles  of  roadsides  and 
embankments  and  millions  of  acres  of 
land.  The  U.S.  Forest  Service  manages 
more  than  190  million  acres  of  land  at 
156  national  forests,  while  the  U.S.  Park 


Service  manages  more  than  83  million 
acres  and  369  national  parks.  At  John 
Muir  National  Historic  Site,  for 
example,  fruit  residuals  from  the  8  acres 
of  orchards  and  vineyards  are 
composted  with  wood  chips,  yard 
trimmings  and  paper  waste.  The  site 
composts  approximately  6  tons  per  year 
in  three  20  cubic  yard  containers.  In 
addition,  universities,  hospitals,  and 
prisons  may  be  using  appropriated 
federal  funds  for  their  composting 
operations  and  purchases. 

To  assist  in  the  development  of 
federal  markets  for  compost.  President 
Clinton  issued  a  memorandiun  entitled, 
"Environmentally  and  Economically 
Beneficial  Practices  on  Federal 
Landscaped  Ground"  on  April  26, 1994. 
Agencies  are  encouraged  to  develop 
practical  and  cost-effective  landscaping 
methods  that  preserve  and  enhance  the 
local  environment.  This  memorandimi 
requires  the  use  of  mulches  and 
compost  by  federal  agencies  and  in 
federally  funded  projects. 

VII.  Non-Paper  Office  Products 

A.  Plastic  Binders,  Clipboards,  File 
Folders,  Clip  Portfolios,  and 
Presentation  Folders 

The  information  obtained  by  EPA 
demonstrates  that  solid  plastic  binders, 
clipboards,  file  folders,  clip  portfoUos, 
and  presentation  folders  are  available 
containing  recovered  plastics.  EPA 
previously  designated  binders  in  CPG  I. 
Today,  in  §  247.16(d),  EPA  proposes  to 
amend  the  existing  designation  of 
binders  to  include  solid  plastic  binders 
containing  recovered  plastic.  In 
§  247.16(h)-(k),  EPA  proposes  to 
designate  plastic  cUpboards,  plastic  file 
folders,  plastic  clip  portfolios,  and 
plastic  presentation  folders  containing 
recovered  plastic,  respectively,  as  items 
whose  procurement  will  carry  out  the 
objectives  of  section  6002  of  RCRA.  A 
final  designation  would  not  preclude  a 
procuring  agency  from  purchasing  these 
items  manufactiu«d  from  another 
material.  It  simply  requires  that  a 
procuring  agency,  when  purchasing 
plastic  binders,  cUpboards,  file  folders, 
clip  portfolios,  and  presentation  folders, 
purchase  these  items  made  with 
recovered  plastic  when  these  items  meet 
applicable  specifications  and 
performance  reouirements. 

EPA  previously  designated  "binders" 
in  CPG  I  in  40  CFR  §  247.16(d).  In  the 
background  document  for  the  final  CPG 
I,  EPA  explained  that  the  "binder" 
designation  includes  plastic-covered 
binders  containing  recovered  plastic, 
chipboard  and  pressboard  binders,  and 
the  paper  component  of  covered 
binders.  In  order  to  clearly  define  the 


scope  of  the  binder  designation,  EPA  is 
revising  §  247.16(d)  to  fist  the  types  of 
binders  within  the  scope  of  the 
designation. 

1.  Backgroiuid 

Binders,  clipboards,  file  folders,  clip 
portfolios,  and  presentation  folders  are 
commonly  used  office  products  made 
from  a  variety  of  materials,  such  as 
paper,  plastic,  paperboard,  and  wood 
fiber. 

2.  Rationale  for  Designation 

EPA  believes  that  solid  plastic 
binders,  plastic  clipboards,  plastic  file 
folders,  plastic  clip  portfolios,  and 
plastic  presentation  folders  meet  the 
statutory  criteria  for  selecting  items  for 
designation. 

a.  Use  of  materials  in  solid  waste. 
Solid  plastic  binders,  clipboards,  file 
folders,  clip  portfolios,  and  presentation 
folders  can  be  made  from  HDPE, 
polyethylene,  PET,  polystyrene,  and 
various  other  types  of  recovered 
plastics.  Except  for  HDPE.  markets  for 
recovered  plastics  have  been  weak  for 
the  past  year,  and  additional  markets  for 
HDPE  are  needed,  as  well. 

b.  Technically  proven  uses.  Each  of 
the  items  is  available  commercially  bom 
several  sources.  EPA  is  aware  of  five 
distributors  of  binders,  file  folders, 
clipboards,  clip  portfolios,  and 
presentation  folders  containing 
recovered  HDPE.  HDPE  binders, 
clipboards,  and  presentation  folders 
currently  are  available  through  GSA's 
New  Item  Introductory  Schedule.  EPA 
also  is  aware  of  five  manufacturers  and 
distributors  of  solid  plastic  binders, 
clipboards,  and  file  folders  containing 
other  types  of  plastics. 

c.  Impact  of  government  procurement. 
All  government  agencies  purchase 
binders,  clipboards,  file  folders,  clip 
portfolios,  and  presentation  folders. 
EPA  was  not  able  to  quantify  purchases 
of  these  items,  but  EPA  believes  that 
they  are  purchased  in  substantial 
quantities  that  support  the  proposed 
designations  of  these  items. 

Vm.  Miscellaneous  Products 

A.  Sorbents 

The  information  obtained  by  EPA 
demonstrates  that  sorbents  (i.e., 
absorbents  and  adsorbents)  containing 
recovered  materials  are  commercially 
available.  Today,  in  §  247.17(b),  EPA 
proposes  to  designate  sorbents 
containing  recovered  materials  for  use 
in  oil  and  solvent  clean-ups  and  as 
animal  bedding,  as  items  whose 
procurement  will  carry  out  the 
objectives  of  section  6002  of  RCRA. 
Based  on  EPA's  research,  sorbents  can 
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be  made  containing  recovered  paper, 
rubber,  yard  trimmings,  wood,  gypsum, 
plastics,  and  textiles.  A  final 
designation  would  not  preclude  a 
procuring  agency  from  piutihasing 
sorbents  manufactured  from  other 
materials,  such  as  clay,  perlite,  or  sand. 
The  agency  requests  conunents  on 
whether  sorbents  used  for  oil/solvent 
clean-ups  and/or  animal  beddings  are 
made  containing  any  other  types  of 
recovered  materials. 

1.  Background 

Absorbents  and  adsorbents  are  used 
in  a  diverse  number  of  environmental, 
industrial,  agricultural,  medical,  and 
scientific  applications  to  retain  liquids 
and  gases.  While  absorbents  and 
adsorbents  are  often  used  in  the  same 
applications,  they  perform 
fundamentally  different  functions. 
Absorption  is  "the  incorporation  of  a 
substance  throughout  the  body  of  the 
absorbing  material,"  whereas  adsorption 
is  the  "gathering  of  substances  over  the 
surface  of  the  adsorbing  material."  Since 
absorbent  and  adsorbent  products  are 
often  used  interchangeably  in  many 
applications,  EPA  has  chosen  to  use  the 
term  "sorbent(s)"  to  describe  all  items 
in  this  category. 

Sorbents  are  most  often  used  to  clean 
up  industrial  and  environmental  oil  and 
solvent  spills.  They  are  also  used  in 
wastewater  treatment,  odor  control,  food 
processing,  septic  system  maintenance, 
resource  recovery,  dust  tmd  erosion 
control,  photography,  hazardous  waste 
remediation,  precious  metal  recovery, 
chemical  processing,  and  leachate 
control  of  phosphates  and  nitrates  from 
fertilizers.  In  addition,  sorbents  are  used 
in  packaging  materials,  animal  bedding, 
cat  litter,  protective  clothing,  gas  masks, 
and  personal  hygiene  products.  After 
reviewing  the  government  procurement 
of  soifoent  products,  EPA  believes  that 
oil  and  solvent  spill  cleanup  and  animal 
bedding  are  the  most  common 
government  applications  for  sorbents 
and,  therefore,  proposes  to  limit  the 
item  designation  to  these  applications. 
These  products  are  commercially 
available  and  are  made  with  various 
types  of  recovered  materials. 

Sorbent  used  for  oil/solvent  clean-up 
spills  are  manufactured  from  a  variety  of 
organic,  inorganic,  and  synthetic 
materials,  or  a  combination  thereof.  In 
general,  these  sorbents  can  be  classified 
into  three  categories  as  follows: 

•  Organic  soihents  can  be  manufactured 
from  viigin  materials,  but  most  commercially 
available  sorbents  are  made  from  materials 
recovered  from  municipal  and  industrial 
solid  waste  streams. 

•  Inorganic  sorbents  are  generally  mined 
virgin  materials,  such  as  perlite  or 


vermiculite.  Most  inorganic  materials  can 
also  be  recovered  and  used  again  through  a 
laundering  process. 

•  Synthetic  sorbents  are  made  from  either 
virgin  synthetic  materials  or  synthetics 
recovered  from  the  municipal  and  industrial 
solid  waste  streams. 

2.  Rationale  for  Designation 

EPA  believes  that  sorbents  used  for 
oil/solvent  clean-ups  and  animal 
bedding  containing  recovered  materials 
meets  the  statutory  criteria  for  selecting 
items  for  designation. 

a.  Use  of  materials  in  solid  waste. 
Sorbents  used  in  spill  appUcations  are 
manufactured  from  a  variety  of 
recovered  materials,  including  100 
percent  postconsumer  newspapers, 
tires,  yard  trimmings,  and  construction 
and  demoUtion  (C&D)  debris,  such  as 
wood  waste  and  gypsiun.  These 
sorbents  can  also  be  made  with  100 
percent  recovered  material  from  the 
plastics,  textile,  Ivunber,  and  pulp  and 
paper  industries.  Animal  bedding  is 
generally  made  from  recovered  wood  or 
other  cellulosic  fiber  sources,  such  as 
paper.  One  sorbent  manufacturer 
estimated  that  the  company  uses  2,400 
pounds  of  old  newspaper  each  year  to 
make  its  sorlmnt  products.  Another 
company  fit>m  which  EPA  obtained 
information  estimates  that  it  uses 
between  600  and  1,000  tons  of  lumber 
mill  waste  each  year  to  manufactiue 
sorbent  products.  Two  other  companies 
estimate  that  they  each  use  8,000  tons 
per  year  of  pmper  fines  from  paper  mill 
sludge  in  their  sorbent  products.  Other 
companies  for  which  EPA  has 
information  report  using  both  wood  and 
gypsum  from  construction  and 
demolition  wastes  in  their  products. 

b.  Technically  proven  uses.  EPA 
identified  43  companies  that 
manufacture  and/or  distribute  sorbents 
containing  recovered  materials  for  oil/ 
solvent  clean-ups  and  for  use  as  animal 
bedding.  The  type  of  sorbents  used  for 
spill  applications  generally  depends  on 
the  type  of  substance  being  sorbed, 
where  the  spill  occurs,  and  worker 
health  and  safety  issues. 

The  type  of  material(s)  used  to 
manufacture  sorbents  is  very  important 
to  consider  when  choosing  a  sorbent 
product.  Sorbents  made  from  materials 
that  are  incompatible  with  the  substance 
being  sorbed  can  potentially 
disintegrate,  create  a  fire  hazard,  or  pose 
problems  for  worker  safety.  Organic 
sorbents,  for  example,  are  incompatible 
with,  and  should  not  be  used  to  clean 
up  substances  such  as  inorganic  acids, 
caustics,  or  hydrazines  and  hydrazides. 
Sorbents  made  from  organic  materials 
can,  however,  be  used  to  clean  up  most 
oils  and  fuels  (e.g.,  mineral  oil,  gasoline. 


and  hydraulic  fluid),  coolants  (e.g.. 
antifreeze),  transformer  oils  (including 
Polychlorinated  Biphenyls),  paints  (e.g., 
latex  based,  lacquers,  and  thinner), 
alcohols,  solvents,  toxins  (e.g.,  cyanides 
and  battery  acid),  and  insecticides  and 
herbicides. 

According  to  one  manufacturer,  using 
products  made  with  recovered  materials 
can  pose  some  potential  concerns. 
Postconsumer  wastes  can  contain 
residuals  that  are  incompatible  with 
aggressive  materials  (e.g.,  highly 
flammable  jet  fuels).  This  mantlfacturer 
also  indicated  that  products  used  to 
absorb  some  types  of  jet  fuel  need  to 
have  specific  nonstatic  characteristics. 

Where  the  spill  occiu^  will  also  affect 
the  type  of  soibent  that  is  used.  To  clean 
up  spills  on  water,  for  example,  the 
sorbent  used  should  be  hydrophobic,  or 
water  resistant,  so  it  will  float  on  water. 
Sorbents  that  are  not  hydrophobic  (i.e., 
hydrophillic)  are  generally  not  used  for 
spills  on  water,  as  they  will  sink, 
causing  problems  when  removing  the 
product  from  the  water  body.  Thus,  for 
spills  on  water,  polypropylene  and  a 
small  number  of  organic  sorbent 
products  that  are  treated  to  make  them 
hydrophobic — are  the  most  commonly 
used  and  are  available  with  recovered 
materials.  Particulate  and  loose  sorbents 
are  also  not  recommended  for  use  on 
op>en  water  because  they  too  may  absorb 
water  and  sink  or  be  lost  to  recovery 
because  of  winds,  waves,  and  currents. 

End-users  also  must  consider  how  a 
sorbent  product  may  efiisct  the 
environment,  particularly  when 
cleaning  up  spills  in  environmentally 
sensitive  areas  (e.g.,  salt  marshes  and 
wildlife  refuges).  Sorbents  should  not  be 
used  which  could  cause  entanglement 
or  digestive  problems  if  ingested  by 
wildhfe  or  marine  animals.  Products 
with  recovered  materials  are  being  made 
that  satisfy  these  environmental 
concerns,  however. 

Worker  health  and  safety  issues  also 
can  play  a  role  in  the  selection  of 
sorbent  products.  Sorbent  mats,  pads, 
and  rolls  may  be  best  suited  for  the 
routine  spills  that  occur  during  machine 
maintenance  operations.  These  products 
are  easier  to  handle  because  they  he  flat 
and  keep  walking  surfaces  safe  for 
workers.  Particulate  sorbent  materials, 
on  the  other  hand,  may  be  difficult  to 
clean  up  and  may  cause  workers  to  slip. 
Again,  sorbents  containing  recovered 
materials  are  being  made  that  satisfy 
concerns. 

Under  certain  conditions,  some 
sorbent  materials  can  be  reused  or 
recycled.  Some  manufacturers  of 
synthetic  sorbents,  for  example,  market 
products  that  can  be  reused  up  to  100 
times.  Under  pressiu^,  synthetic 
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sorbents  will  release  the  sorbed 
substance,  allowing  it  to  be  recovered 
and  the  sorbent  to  be  reused. 
Manufactiu^rs  of  organic  sorbents,  on 
the  other  hand,  claim  their  sorbents  can 
be  incinerated  for  energy  recovery  and 
that  this  process  leaves  very  little  ash 
residue.  In  addition,  clay  sorbents  can 
be  put  through  a  "laundering"  process 
through  which  the  sorbed  substance  and 
clay  can  both  be  reclaimed  for  reuse. 

EPA  is  aware  of  two  government 
speciHcations  for  sorbent  products; 
however,  at  present  both  preclude  the 
use  of  organic  sorbents  in  applications 
where  the  type  of  sorbent  material  is  not 
otherwise  an  issue.  The  GSA 
specification,  "Absorbent  Material,  Oil 
and  Water  (For  Floors  and  Decks),"  for 
example,  states  that  "the  absorbent 
material  shall  consist  of  a  uniform 
mixture  of  minerals  of  the  silicate  type." 
This  specification  is  used  when 
ordering  from  the  GSA  stock  item 
program.  Government  agencies  can 
procure  sorbent  products  through  the 
GSA's  stock  contracts  and  the  Multiple 
Award  Federal  Supply  Schedule.  GSA 
stock  contractors  must  meet  GSA's 
Commercial  Item  Description 
specification,  "Absorbent  Materials,  Oil 
and  Water  (For  Floors  and  Decks)." 
Thus,  when  purchasing  sorbent 
products  from  GSA  warehouses, 
government  agencies  are  limited  to 
purchasing  sorbents  made  from  silicate 
minerals.  )(Vhen  ordering  sorbent 
products  directly  from  a  multiple  award 
contractor,  however,  there  are  no 
procurement  specifications.  Instead, 
government  agencies  rely  on  the 
manufacturers  specifications,  and  a  full 
range  of  sorbent  products  (e.g.,  organic, 
inorganic,  and  synthetic)  are  available 
forpurchase. 

Tne  National  Institutes  of  Health 
specification,  "Laboratory  Animal 
Bedding,  Softwood,"  precludes  the  use 
of  recovered  materials.  The  specification 
states  that  sorbents  used  for  "contact 
bedding  for  animals  .  .  .  shall  be  from 
unused  white  pine  (or  related  species  of 
low  resin  soft  pine)  lumber." 

ASTM  has  test  methods  for  both 
absorbents  and  adsorbents  used  to 
remove  oils  and  other  compatible  fluids 
from  water.  These  are  "Standard 
Methods  of  Testing  Sorbent 
Performance  of  Absorbents  (F716-82)" 
and  "Standard  Method  of  Testing 
Sorbent  Performance  of  Adsorbents 
(F716-81)."  Neither  of  them  mention 
any  exceptions  or  differences  for  testing 
of  sorbents  made  from  recovered 
materials,  however. 

EPA's  research  on  sorbents  did  not 
identify  any  technical  basis  for  the 
exclusion  of  recovered  materials  in 
these  items.  The  Agency,  therefore. 


requests  comments  on  whether  there  are 
technical  and/or  performance-related 
reasons  why  specifications  for  sorbents 
should  preclude  the  use  of  recovered 
materials. 

c.  Impact  of  government  procurement 
EPA  does  not  have  aggregate  figiues  for 
the  amount  or  cost  spent  each  year  by 
government  agencies  for  sorbent 
materials,  but  believes  the  amount  to  be 
significant.  As  previously  mentioned, 
government  agencies  can  procure 
sorbent  products  through  the  GSA's 
stock  contracts  and  the  Multiple  Award 
Federal  Supply  Schedule. 

A  number  oi  federal  and  state 
agencies  purchase  a  variety  of  sorbent 
products.  The  U.S.  Coast  Guard's 
Marine  Safety  and  Environmental 
Protection  Division  typically  uses 
polypropylene  sorbents  to  clean  up 
spills  on  water,  and  paper  or  cellulosic 
sorbents  to  clean  up  spills  on  land  (i.e., 
spills  that  occur  during  maintenance  of 
vehicles  and  boats).  The  National  Park 
Service  purchases  a  variety  of  sorbent 
products  used  to  clean  up  routine  and 
emergency  spills  on  water,  and  for  spills 
that  occur  during  fieet  (i.e.,  vehicles  and 
boats)  maintenance.  Although  they  do 
not  track  the  purchase  of  absorbent 
products,  a  contact  for  the  National  Park 
Service  claims  they  spend  well  over 
$10,000  on  sorbent  products  each  year. 
The  U.S.  Army  Corps  of  Engineers  at 
Dworshak  Dam  in  Idaho  is  using  a 
sorbent  made  from  100  percent 
recovered  wood  waste  from  the  limiber 
industry  for  emergency  spill  response 
activities.  The  U.S.  Department  of 
Energy  and  Lockheed-Maxtin  have  a 
contract  with  a  manufacturer  for  sorbent 
materials  which  are  made  from 
recovered  paper  pulp  waste.  According 
to  information  from  Lockheed-Martin, 
they  recently  purchased  more  than 
$100,000  of  these  products. 

EPA  believes  that  many  government 
agencies  purchase  sorbent  materials, 
including  all  branches  of  the  military 
and  agencies  that  maintain  motor  pools. 

B.  Industrial  Drums 

The  information  obtained  by  EPA 
demonstrates  that  industrial  drums  are 
available  containing  postconsumer  and 
other  recovered  materials,  including 
steel,  HDPE,  and  old  corrugated 
containers.  Today,  in  §  247.17(c),  EPA 
proposes  to  designate  industrial  drums 
containing  recovered  steel,  plastic,  or 
paper  as  items  whose  procurement  will 
carry  out  the  objectives  of  section  6002 
of  RCRA.  A  final  designation  would  not 
preclude  a  procuring  agency  from 
purchasing  industrial  dnims 
manufactured  from  another  material.  It 
simply  requires  that  a  procuring  agency, 
when  purchasing  steel,  plastic,  or 


pressed  fiberboard  industrial  drums, 
piuchase  these  items  made  with 
recovered  materials  when  these  items 
meet  applicable  specifications  and 
performance  requirements.  Applicable 
requirements  include  the  U.S. 
Department  of  Transportation  (DOT) 
hazardous  material  packaging 
requirements. 

1.  Background 

Industrial  drums  are  cylindrical 
containers  used  for  shipping  and  storing 
hazardous  and  nonhazardous  liquid  or 
solid  materials.  Industrial  drums  are 
manufactured  from  a  variety  of 
materials,  including  steel,  plastic,  and 
pressed  fiberboard.  The  different 
materials  used  in  the  manufacture  of 
industrial  drums  provide  slightly 
different  performance  or  cost  benefits. 

2.  Rationale  for  Designation 

EPA  believes  that  industrial  drums 
containing  recovered  materials  meet  the 
statutory  criteria  for  selecting  items  for 
designation. 

a.  Use  of  materials  in  solid  waste. 
Steel,  plastic,  and  fiber  drums  are  or  can 
be  manufactured  with  recovered 
materials.  All  steel  dnuns  contain  at 
least  25  percent  recovered  materials. 
Plastic  drums  can  be  manufactured  writh 
HDPE  from  postconsumer  plastic 
drums.  Fiber  drums  are  manufactured 
from  old  corrugated  containers  and 
other  sources  of  paperboard. 

Industrial  dnuns  also  can  be  reused 
within  a  controlled  distribution  chain  or 
reconditioned  and  reused.  Partners  in 
EPA's  WasteWiSe  program  have  found 
that  drum  reconditioning  can  reduce 
waste  disposal.  For  example,  in  1995, 
Dow  Coming  reconditioned  150,000 
steel  drums,  eliminating  7.8  million 
pounds  of  steel.  Dow  Coming  also 
eliminated  1,100  pounds  of  HDPE  by 
cleaning  and  selling  plastic  drums. 

b.  Technically  proven  uses.  There  are 
26  manufacturers  of  steel  drums,  all  of 
whom  use  recovered  steel.  EPA 
identified  two  plastic  drum 
manufacturers  that  use  recovered 
materials.  One  manufacturer  uses  up  to 
100  percent  postconsumer  HDPE,  while 
the  other  manufacturer  produces  a 
multi-layer  drum  that  includes  a  100 
percent  postconsumer  recovered  HDPE 
layer  sandwiched  between  two  virgin 
plastic  layers.  EPA  also  identified  one 
manufactiu-er  of  fiber  drums  that  uses 
recovered  materials.  Additionally,  there 
are  over  100  drum  reconditioners  in  the 
United  States. 

The  U.S.  DOT  specifies  drum 
performance  criteria  for  each  of  its 
hazardous  material  packing  group 
classifications.  DOT  currently  requires 
virgin  plastic  for  drums  that  will  be 
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used  to  transport  or  store  hazardous 
materials  because  plastic  absorbs  small 
quantities  of  some  materials,  which 
could  react  with  materials  subsequently 
stored  in  the  drums.  However,  the  latest 
United  Nations  "Recommendations  on 
the  Transport  of  Dangerous  Goods" 
allows  the  use  of  recovered  plastics  in 
hazardous  materials  packaging.  It  is 
likely  that  DOT  will  adopt  the  UN 
recommendations  but  has  not  yet  done 
so.  In  the  interim,  DOT  provides 
exemptions  allowing  the  use  of 
recovered  content  in  plastic  drums. 

Other  national  specifications  (e.g.,  the 
performance  specifications  issued  by 
the  National  Motor  Freight  Traffic 
Association)  do  not  preclude  the  use  of 
recovered  materials  in  industrial  drums. 

c.  Impact  of  government  procurement. 
Government  agencies  and  their 
contractors  purchase  industrial  druims 
for  the  transport  of  hazardous  and 
nonhazardous  materials.  Thus, 
government  procurement  of  industrial 
dnuns  containing  recovered  materials 
will  create  or  expand  markets  for  this 
item.  Additionally,  EPA  is  aware  that 
some  EXDD  installations  reuse  or 
refurbish  steel  drums,  and  the  Defense 
Reutilization  and  Marketing  Office 
(DRMO)  frequently  provides  triple- 
rinsed  steel  drums  previously  used  to 
transport  nonhazardous  materials. 

C.  Awards  and  Plaques 

The  information  obtained  by  EPA 
demonstrates  that  plaques  and  awards 
made  with  recovered  materials  are 
commercially  available.  Today,  in 
§  247.14(d),  EPA  proposes  to  designate 
awards  and  plaques  containing 
recovered  glass,  wood,  pa{)er,  or  plastic 
as  items  whose  prociu^ment  will  carry 
out  the  objectives  of  section  6002  of 
RCRA. 

A  final  designation  would  not 
preclude  a  procuring  agency  from 
purchasing  awards  and  plaques  made 
from  other  materials.  It  simply  requires 
that  a  procuring  agency,  when 
purchasing  glass,  wood,  paper,  or 
plastic  awards  and  plaques,  purchase 
these  items  containing  recovered 
materials  when  they  meet  applicable 
specifications  and  performance 
requirements. 

1.  Background 

Awards  and  plaques  are  articles  of 
recognition  for  outstanding  performance 
or  service  and  are  generally  given  for 
job-related  duties.  For  the  purposes  of 
this  designation,  awards  refer  to  free- 
standing statues  while  plaques  refer  to 
"board-like"  products  generally  used  as 
wall-hangings. 

Awards  and  plaques  are 
manufactured  from  a  variety  of 


materials  including  glass,  wood,  paper, 
and  plastic.  Some  products  are  also 
made  of  a  composite  consisting  of 
plastic  and  wood  (e.g.,  sawdust).  The 
agency  requests  comments  on  whether 
these  items  are  made  with  other  types 
of  recovered  materials. 

2.  Rationale  for  Designation 

EPA  believes  that  awards  and  plaques 
containing  recovered  materials  meet  the 
statutory  criteria  for  selecting  items  for 
designation. 

a.  Use  of  materials  in  solid  waste. 
Awards  and  plaques  can  be  made  from 
a  variety  of  recovered  materials 
including  glass,  wood,  paper,  and 
plastic  (LDPE.  HDPE,  and  other  plastic 
resins).  According  to  one  manufacturer, 
a  standard  8"  x  10"  plaque  diverts 
approximately  one  poimd  of  materials 
from  the  waste  stream. 

b.  Technically  proven  uses.  Awards 
and  plaques  are  sold  by  manufactiuers 
and  distributors  of  promotional 
products.  According  to  a  1995  survey, 
there  are  approximately  13,000  such 
distributors  and  manufacturers  in  the 
United  States.  EPA  identified  six 
companies  that  manufacture  or 
distribute  awards  and  plaques  made 
from  recovered  materials.  According  to 
four  of  the  companies  contacted, 
recovered  content  awards  are  generally 
made  from  blown  glass,  while  plaques 
are  made  &t>m  various  materials, 
including  compressed  newsprint  and 
sawdust. 

The  promotional  products  industry 
has  grown  from  $5  billion  a  year  in  1990 
to  more  than  $8  biUion  in  1995.  A 
survey  conducted  by  the  Promotional 
Products  Association  (PPA)  estimates 
that  awards  and  plaques  account  for 
almost  8  percent,  or  approximately  $62 
milhon,  of  promotional  product  sales. 
No  discrete  data  are  available  on  the 
percentage  of  awards  and  plaques 
manufactured  with  recovered  materials. 
Distributors  of  awards  made  from 
recovered  glass  indicate  these  products 
are  manufactured  only  on  an  as-needed 
basis.  Three  manufiacturers  of  plaques 
made  from  recovered  materials,  on  the 
other  hand,  state  their  products  are 
produced  on  a  regular  basis,  but  not  in 
large  volumes. 

c.  Impact  of  government  procurement. 
Government  agencies  purchase  awards 
and  plaques  through  the  GSA  Federal 
Supply  Service's  Multiple  Awards 
Contract  (MAC)  for  "Trophies,  Awards, 
Plaques,  Plaques  with  Clocks,  Pins, 
Ribbons,  Medals,  Pen  Sets,  and  Plates/ 
Bowls  Suitable  for  Engraving."  GSA 
does  not  track  the  number  of  awards  or 
plaques  purchased  under  this  contract, 
but  informed  EPA  that  government 
agencies  purchased  approximately  $10 


million  worth  of  products  under  the 
subcategory  "awards,  plaques,  trophies, 
plaques  with  clocks,  pins,  ribbon,  and 
medals"  between  1990  and  1993. 
Between  1993  and  1996,  $12  million 
worth  of  products  were  purchased. 
Although  EPA  was  unable  to  obtain 
specific  information  on  purchasing 
volume,  information  obtained  from  GSA 
indicates  that  awards  and  plaques  are 
the  most  popular  items  within  the 
product  category. 

D.Mats 

The  information  obtained  by  EPA 
demonstrates  that  mats  made  with 
recovered  materials  are  commercially 
available.  Today,  in  §  247.17(e),  EPA 
proposes  to  designate  mats  containing 
recovered  rubber  and/or  plastics  as 
items  whose  procurement  will  carry  out 
the  objectives  of  section  6002  of  RCRA. 

A  final  designation  would  not 
preclude  a  procuring  agency  from 
purchasing  mats  made  from  other 
materials.  It  simply  requires  that  a 
prociuing  agency,  when  purchasing 
rubber  and/or  plastic  mats,  purchase 
these  items  containing  recovered 
materials  when  they  meet  applicable 
specifications  and  performance 
requirements. 

1.  Backgrouind 

Mats  are  temporary  or  semi- 
permanent protective  floor  coverings 
used  for  numerous  appUcations.  They 
are  used  to  protect  carpeting  by 
reducing  wear  and  tear  in  heavy  traffic 
areas  and  by  removing  moisture,  dirt, 
and  grime  from  people's  shoes.  They  are 
used  to  protect  car  and  truck  floor 
boards  from  dirt  or  accidental  spills, 
and  office  carpeting  from  wheel  damage 
caused  by  swivel  chairs.  Mats  are  used 
to  provide  traction  on  stairs,  ship  decks, 
docks,  around  pools,  or  on  marble  or  tile 
floors;  to  reduce  worker  btigue  in 
occupational  work  areas  that  require 
excessive  standing;  and  to  reduce  the 
risk  of  injury  during  athletic  events. 
Mats  are  also  used  for  many  specialty 
applications,  such  as  protecting  truck 
beds  and  the  teeing  areas  of  golf  driving 
ranges. 

Mats  are  manufactured  in  a  wide 
variety  of  designs  and  from  niunerous 
materials.  Some  of  the  most  common 
materials  used  include  HDPE,  LDPE, 
nylon,  PET,  polycarbonate,  PP,  PVC, 
rubber,  cocoa  fiber,  tempered 
hardboard,  and  wood.  Multiple 
materials  may  be  used  in  a  single  mat. 
Vinyl  or  rubber  "links,"  for  example, 
can  be  joined  together  with  steel  or 
aluminum  rods.  EPA's  research  found 
that  mats  made  with  recovered  materials 
are  limited  to  rubber  and/ or  plastic  mats 
which  can  also  include  alimiinum  or 
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steel  linkages  or  frames  made  from 
recovered  metals. 

2.  Rationale  for  Designation 

EPA  believes  that  mats  containing 
recovered  materials  meet  the  statutory 
criteria  for  selecting  items  for 
designation. 

a.  Use  of  materials  in  solid  waste. 
Mats  are  made  with  recovered  and 
postconsumer  rubber  and  or  plastic, 
including  PVC,  HDPE.  LDPE,  PET.  and 
PP.  In  addition,  some  mats  contain  steel 
or  aluminum  links  or  frames,  which 
contain  recovered  metals.  Some  mats 
are  manufactured  from  a  mixture  of 
rubber  and  plastics.  According  to 
manufacturers  from  which  EPA 
obtained  information,  most  mats  contain 
at  least  some  postconsumer  materials. 

b.  Technically  proven  uses. 
Manufacturers  estimate  that  between  75 
and  95  percent  of  all  mats  manufactured 
in  the  United  States  are  made  with  some 
percentage  of  postconsumer  material 
content.  According  to  all  of  the 
manufacturers  contacted  by  EPA, 
recovered  content  mats  perform  as 
effectively  as  their  virgin  counterparts, 
although  virgin  materials  are  sometimes 
added  to  provide  color  or  product 
consistency.  EPA  identified  44 
manufacturers,  distributors,  or  suppliers 
of  recovered  content  mats.  They  are 
located  throughout  the  United  States 
and  supply  both  domestic  and 
international  markets.  At  least  25 
manufactiu^rs  of  the  44  manufacturers 
identified  produce  rubber  mats  from  at 
least  90  percent  postconsumer  tires. 
Several  manufacturers  also  produce 
mats  that  contain  100  percent 
postconsumer  PVC,  100  percent 
postconsumer  mixtures  of  HDPE  and 
PP.  100  percent  postconsumer  mixtures 
of  rubber  and  PVC,  and  up  to  97  percent 
postconsumer  HDPE,  LDPE,  PET,  and 
PP. 

With  the  exception  of  competition 
wresthng  mats,  EPA  did  not  identify 
any  industry,  government,  or 
independent  specifications  for  mats. 
ASTM  developed  a  wrestling  mat 
specification  for  mats  used  in  high 
schools  and  colleges.  The  specification 
addresses  the  construction  of  closed-cell 
foam  cores  with  PVC,  PVC  coatings,  or 
both;  foam  cores,  either  open-  or  closed- 
cell  enclosed  in  sewn,  loose  covers;  and 
molded  open-cell  PVC  foam  with  a 
dense  skin  on  one  surface  that  is  an 
integral  part  of  the  mat.  The  ASTM 
specification  does  not  preclude  the  use 
of  recovered  materials. 

c.  Impact  of  government  procurement. 
EPA  was  unable  to  obtain  any 
information  regarding  the  quantity  of 
mats  procured  by  government  agencies. 
An  individual  from  USPS  explained 


that,  although  each  of  the  40,000  USPS 
facilities  probably  uses  antifatigue  mats, 
USPS,  like  many  procuring  agencies, 
does  not  have  a  centralized  procurement 
system. 

The  GSA  Supply  Catalog  hsts  36 
products  in  9  mat  categories,  including 
chair,  door,  deck,  dental  floor,  porch 
floor,  anti-fatigue,  insulating,  ribbed 
floor,  and  stair  tread  mats.  The  GSA 
catalog  identifies  2  of  the  36  products  as 
containing  recovered  materials,  both  of 
which  are  door  mats  containing  100 
percent  postconsumer  recovered  rubber. 
The  number  of  categories  and  products 
on  the  GSA  schedule  suggests  that  there 
is  a  sizable  government  market  for  mats. 
Most  federal  buildings,  for  example, 
contain  numerous  entrance,  floor,  and 
chair  mats.  The  U.S.  DOD  procures  a 
variety  of  mats,  including  antislip  mats 
for  boat  and  ship  decks  and  docks, 
helicopter  landing  mats,  and  truck  bed 
mats. 

E.  Signage 

The  information  obtained  by  EPA 
demonstrates  that  signs  and  sign 
supports/posts  made  with  recovered 
materials  are  commercially  available. 
Today,  in  §  247.17(f),  EPA  proposes  to 
designate  non-road  signs  containing 
recovered  plastic  or  aluminum  and  road 
signs  containing  recovered  aluminum  as 
items  whose  procurement  will  carry  out 
the  objectives  of  section  6002  of  RCRA. 
In  addition,  this  proposed  designation 
includes  sign  supports  and  posts  made 
from  recovered  plastic  or  steel. 

A  final  designation  would  not 
preclude  a  procuring  agency  from 
purchasing  signage  or  supports/posts 
made  boia  other  materials.  It  simply 
requires  that  a  procuring  agency,  when 
purchasing  plastic  or  aluminum  signs 
for  specific  applications,  purchase  these 
items  containing  recovered  materials 
when  they  meet  applicable 
specifications  and  performance 
requirements.  This  designation  pertains 
to  plastic  signs  (and  any  associated 
plastic  or  steel  supports/posts)  used  for 
non-road  applications  (e.g.,  buildings, 
parking  lots,  trails,  etc.)  and  aluminum 
road  signs  (and  any  associated  steel 
supports/posts). 

1.  Background 

Signs  made  from  recovered  materials 
are  used  for  public  roads  and  highways, 
and  inside  and  outside  office  buildings, 
museums,  parks,  and  other  pubUc 
places.  The  Federal  government 
procures  four  types  of  signs:  (1) 
conventional  road  signs,  (2)  expressway 
signs,  (3)  freeway  signs,  and  (4) 
miscellaneous  non-road  signs.  Highway 
and  other  road  signs  are  purchased  by 
state  and  local  governments  primarily 


with  federal  government  transportation 
funds.  Non-road  signs  are  procured  at 
the  federal  and  state  levels  on  an  as 
needed  basis.  Both  road  and  non-road 
signs  may  require  the  use  of  supports/ 
posts  depending  on  the  location  of  the 
sign. 

2.  Rationale  for  Designation 

EPA  believes  that  signage  containing 
recovered  materials  meets  the  statutory 
criteria  for  selecting  items  for 
designation. 

a.  Use  of  materials  in  solid  waste. 
Sign  blanks,  posts,  and  supports 
containing  recovered  materials  are 
primarily  manufactured  using  recovered 
aluminum  and  postconsumer  or 
recovered  plastics,  including  HDPE, 
LDPE,  PET,  PP,  polycarbonate. 
Although  the  research  conducted  by 
EPA  did  not  identify  any  manufacturers 
of  signs,  supports,  or  posts  containing 
postconsumer  or  recovered  wood,  some 
manufacturers  may  use  recovered  wood 
to  make  signs  and  supports/posts.  The 
Agency  requests  comments  on  the 
prevalence  and  use  of  postconsmner  or 
recovered  wood  in  the  manufacture  of 
signs  and  supports/posts.  EPA  obtained 
information  on  the  use  of  steel  for  sign 
supports/posts;  however,  the  agency  did 
not  identify  any  manufactiuers  of  signs 
made  from  steel.  The  agency  requests 
comments  on  the  prevalence  or  use  of 
recovered  steel  in  the  manufacture  of 
sims. 

D.  Technically  proven  uses.  EPA 
identified  nine  manufacturers  and 
distributors  of  signs  and  supports/posts 
containing  recovered  materials,  seven  of 
which  use  various  postconsumer  and/or 
recovered  plastics  and  two  of  which  use 
recovered  aluminum. 

(1)  Road  Signs 

While  almost  any  rigid  material  can 
be  used  for  any  type  of  road  sign,  most 
state  agencies  use  aluminum  because  it 
has  a  high  strength-to-weight  ratio,  costs 
less  than  other  materials,  and 
withstands  extreme  temperatures. 
Aluminum's  strength-to- weight  ratio  is 
an  important  consideration.  Road  signs 
are  usually  more  than  3  feet  wide,  so 
they  must  be  strong  but  lightweight. 
States  occasionally  use  smaller  road 
signs,  which  could  be  made  of  a  weaker 
material,  but  they  prefer  to  use  the  same 
material  for  all  signs  to  achieve 
economies  of  scale.  States  also  prefer 
aliuninum  because  it  resists 
environmental  damage.  EPA  obtained 
information  that  suggested  that  plywood 
is  also  occasionally  used  for  road  signs, 
but  that  its  use  has  declined  over  the 
years.  Road  signs  are  normally 
constructed  of  several  extruded 
aluminum  planks,  formed  into  flat- 
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bottomed  U-shapes  and  placed  side  by 
side.  Tape  is  used  to  smooth  the  joints, 
and  braces  are  extended  across  the  back 
to  stabilize  the  sign.  A  reflective 
polymer  is  applied  to  the  front  to  create 
lettering  and  symbols.  Sign  blanks  are 
typically  comprised  of  either  aluminum 
sheeting  or  an  exterior  grade  plywood. 
Several  grades  of  aluminum  are  used 
in  road  signs.  Although  most  aluminum 
products  contain  recovered  materials, 
products  made  from  lower  grade 
aluminum  usually  contain  higher 
percentages  of  recovered  materials.  A 
contact  at  the  Connecticut  Department 
of  Transportation  said  that  most  states 
use  a  mid-level  grade  of  aluminum 
(Grade  5051)  for  road  signs.  The  Ohio 
Department  of  Transportation  uses  a 
hi^er  grade  (Grade  6061),  but  has 
recently  approved  the  use  of  two  lower 
grades  (Grade  5051  and  3038)  as  well. 
According  to  the  National  Aluminum 
Association,  common  alloy  sheet 
aluminum,  from  which  sign  blanks  are 
made,  consistently  contains  fairly  high 
levels  of  recovered  content  regardless  of 
grade,  although  the  association  could 
not  provide  an  average  percentage. 
Standard  specifications  for  road  sign 
size,  lettering,  color,  strength,  and  other 
design  and  performance  requirements 
can  be  found  in  the  "Manual  on 
Uniform  Traffic  Control  Devices" 
published  by  the  Federal  Highway 
Administration. 

(2)  Non-Road  Signs 

These  signs  are  used  in  areas  other 
than  roadways,  such  as  office  buildings, 
national  parks,  historic  sites, 
monuments,  and  other  places  of  public 
interest.  Non-road  signs  are  often 
smaller  than  standard  roadway  signs.  As 
a  result,  they  can  be  made  of  materials 
with  lower  strength-to-weight  ratios, 
such  as  wood  and  plastics  like  HDPE 
and  PP,  although  they  are  also  often 
made  with  aluminum.  There  are  two 
types  of  plastic  signs:  a  simple, 
paintable  sheet  and  a  triple-ply,  two- 
color  sheet  that  is  meant  to  be  routed  (or 
etched)  to  expose  the  interior  color.  The 
use  of  plastic  is  better  suited  to  smaller 
signs,  as  large  plastic  signs  can  be 
extremely  heavy. 

(3)  Sign  Supports  and  Posts 

Sign  posts  and  supports  can  be  made 
from  a  variety  of  materials,  including 
steel,  fiberglass  reinforced  plastic,  thin- 
wall  steel  tubing,  steel  U-post  or  flanged 
channel,  and  standard  schedule  40  steel 
pipe.  Other  materials  being  used  in 
small  sign  supports  include  wood  and 
other  types  of  plastic.  The  number  and 
type  of  supports  selected  for  use  at  a 
given  site  depends  on  sign  blank  area 
and  buyer  preference.  A  period  of  15  to 


20  years  is  the  maximum  life 
expectancy  for  most  sign  posts  and 
supports,  regardless  of  the  type  of 
material. 

c.  Impact  of  government  procurement. 

(1)  Road  Signs 

Most  states  purchase  aluminum  sign 
blanks  made  from  common  alloy  sheet 
aluminum,  which  usually  contains 
recovered  materials.  The  number  of 
states  purchasing  recovered  plastic  road 
signs  is  currently  small,  but  that  number 
is  expected  to  grow  as  plastic  sign 
technology  matures. 

(2)  Non-road  Signs 

EPA  identified  a  total  of  24  federal 
and  state  agencies  that  have  piut:hased 
non-road  signs  containing  recovered 
materials.  Federal  agencies  currently 
purchasing  non-road  plastic  signs 
containing  recovered  materials  include 
the  National  Park  Service;  the  U.S. 
Forest  Service;  the  U.S.  Coast  Guard; 
and  the  U.S.  Navy.  State  agencies 
identified  include  the  Michigan 
Department  of  Transportation  and  the 
Ohio  Department  of  Natiu-al  Resources. 

The  National  Park  Service  informed 
EPA  that  plastic  containing  recovered 
materials  is  a  viable  alternative  for  non- 
road  signs  in  all  national  parks  and 
national  forests.  Overall,  they  were 
pleased  with  the  performance  of  the 
signs  in  their  parks.  Some  of  the  signs 
have  been  in  place  for  up  to  8  years.  A 
vendor  that  sells  primarily  recovered- 
content  HDPE  signs  indicated  an 
increase  in  demand  for  these  signs  over 
the  past  three  years. 

F.  Strapping  and  Stretch  Wrap 

The  information  obtained  by  EPA 
demonstrates  that  manual-grade 
strapping  is  available  containing 
postconsumer  and  other  recovered 
materials,  including  steel,  PP,  and  PET. 
Today,  in  §  247.17(g).  EPA  proposes  to 
designate  manual-grade  strapping 
containing  recovered  steel  or  plastic  as 
an  item  whose  procurement  will  carry 
out  the  objectives  of  section  6002  of 
RCRA.  A  final  designation  would  not 
preclude  a  procuring  agency  from 
purchasing  strapping  manufactured 
from  another  material,  such  as  rayon  or 
nylon.  It  simply  requires  that  a 
procuring  agency,  when  purchasing 
steel,  PP,  or  polyester  strapping, 
purchase  these  items  made  with 
recovered  materials  when  they  meet 
applicable  specifications  and 
performance  requirements. 

Machine-grade  strapping  also  can 
contain  postconsiuner  and  other 
recovered  materials.  EPA  determined 
that  Federal  agencies,  including  the 
Defense  Logistics  Agency  (DLA).  DOD, 


GSA,  and  USPS,  purchase  manual-grade 
strappiiig  products  for  use  in  palletizing 
operations.  However,  EPA  was  unable  to 
verify  that  they  use  machine-grade 
strapping.  Because  Federal  agencies 
might  not  procure  this  item.  EPA  is  not 
proposing  today  to  designate  machine- 
grade  strapping.  EPA  requests 
information  about  Federal  agency  use  of 
machine-grade  strapping. 

Plastic  stretch  wrap  can  be  made  from 
recovered  LDPE  and/or  PET.  In  the 
background  document  for  the  proposed 
CPG  n,  EPA  stated  that  it  was  aware  of 
five  companies  that  can  make  pallet 
stretch  wrap  from  recovered  plastic,  but 
only  one  that  produces  the  product  as 
a  stock  item.  EPA  requested  information 
on  additional  manufacturers  using 
recovered  materials  in  their  stock 
stretch  wrap.  No  comments  were 
submitted.  Because  only  one 
manufacturer  has  been  identified,  EPA 
currently  is  not  considering  stretch 
wrap  containing  recovered  materials  for 
designation  in  the  CPG.  EPA  is  again 
requesting  information  on  the  use  of 
recovered  materials  by  other  stretch 
wrap  manufacturers. 

1 .  Backgroxmd 

Strapping  refers  to  straps  of  material 
used  with  transport  packaging  to  hold 
products  in  place  on  pallets  or  in  other 
methods  of  commercial,  bulk  shipment. 
Strapping  can  also  prevent  tamf>ering 
and  pilferage  during  shipping.  Stretch 
wrap,  which  is  a  thin,  semi-adhesive 
plastic  film,  is  sometimes  used  in 
conjunction  with  strapping  to  hold 
products  or  materials  on  a  pallet. 

2.  Rationale  for  Designation 

EPA  believes  that  manual-grade 
strapping  containing  recovered 
materials  meets  the  statutory  criteria  for 
selecting  items  for  designation. 

a.  Use  of  materials  in  solid  waste. 
There  are  five  basic  types  of  strapping — 
steel,  PP,  polyester,  nylon,  and  polyester 
cord.  Of  these,  steel.  PP,  and  polyester 
strapping  are  or  can  be  made  with 
recovered  materials.  The  volume  of 
recovered  materials  used  varies  greatly 
depending  on  the  type  of  strapping,  the 
materials  being  used,  the  company's 
ability  to  incorporate  recycled  materials, 
and  current  market  prices  for  virgin  and 
recovered  materials.  For  example, 
additional  equipment  is  needed  to  use 
recovered  PET,  and  manufacturing  from 
recovered  PET  is  only  economically 
feasible  if  the  price  of  recovered  PET  is 
comparable  to  virgin  materials. 

Steel  strapping  contains  25  to  100 
percent  recovered  material,  including  10 
to  14  percent  postconsiuner  material. 
Polypropylene  strapping  can  contain  up 
to  100  percent  recovered  materials, 
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including  up  to  50  percent 
postconsiuner  material.  Polyester 
strapping  can  contain  up  to  100  percent 
PET,  including  up  to  75  percent 
postconsiuner  material  from  soda 
bottles.  In  particular,  polyester 
strapping  can  be  made  with  green  soda 
bottles  and,  thereby,  provides  a  market 
for  a  recovered  material  that  otherwise 
has  limited  markets. 

b.  Technically  pmven  uses.  At  least 
eight  manufactiu^rs  use  recovered 
materials  to  manufacture  PP  and 
polyester  manual-grade  strapping.  Of 
these,  three  manufacturers  produce  steel 
strapping  containing  recovered 
materials.  These  companies  are 
identified  in  "Background  Document  for 
Proposed  CPG  III  and  Draft  RMAN  HI". 
In  addition,  between  17  and  22  other 
companies  currently  are  manufacturing 
strapping  products  and  could  be  using 
recovered  materials.  EPA  requests 
information  on  other  manual-grade 
strapping  manufacturers  using 
recovered  materials. 

There  are  no  specifications  unique  to 
strapping  containing  recovered 
materials.  Rather,  this  item  is 
manufactiued  to  meet  ASTM 
specifications  and  guides  for  strapping. 
TTiese  include  D  3953,  "Standard 
Specification  for  Strapping.  Flat  Steel 
and  Seals,"  D  3950,  "Standard 
Specification  for  Strapping,  Nonmetallic 
(and  Joining  Methods]."  and  D  4675, 
"Steindard  Guide  for  Selection  and  Use 
of  Flat  Strapping  Materials."  The  federal 
Commercial  Item  Descriptions  for 
strapping  have  been  replaced  with 
ASTM  D  3953  and  D  3950. 

c.  Impact  of  government  procurement. 
EPA  is  aware  of  at  least  four  Federal 
agencies  that  use  manual-grade 
strapping  in  palletizing  operations: 
DLA,  DOD.  GSA,  and  USPS.  While  EPA 
was  not  able  to  obtain  quantified 
information  about  their  purchases, 
several  agency  contacts  confirmed  that 
DLA.  DOD.  and  GSA  procvue  strapping 
directly.  GSA  offers  strapping  products 
through  its  Supply  Catalog,  and  DLA  is 
in  the  process  of  making  strapping 
products  a  regularly  stocked  item. 

K.  Designated  Item  Availability 

EPA  has  identified  a  number  of 
manufacturers  and  vendors  of  the  items 
proposed  for  designation  in  today's  rule. 
Once  the  item  designations  in  today's 
proposal  become  fiial,  these  lists  will 
be  placed  in  the  RCRA  docket  for  this 
action  and  will  be  posted  on  EPA's 
Internet  web  page.  They  will  be  updated 
periodically  as  new  sources  are 
identified  and  product  information 


changes.  Procuring  agencies  should 
contact  the  manufactiuers  and  vendors 
directly  to  discuss  their  specific  needs 
and  to  obtain  detailed  information  on 
the  availability  and  price  of  recycled 
products  meeting  those  needs. 

Other  information  is  available  from 
the  GSA.  DLA,  State  and  local  recycling 
offices,  private  corporations,  and  trade 
associations.  Refer  to  Appendix  II  of  the 
doomient,  "Backgroimd  E)ociunent  for 
Proposed  CPG  ffl  and  Draft  RMAN  lU," 
located  in  the  RCRA  public  docket,  for 
more  detailed  information  on  these 
sources  of  information. 

X.  Items  Dropped  frran  Further 
Consideration 

EPA  considered  the  following  items 
for  proposed  designation  but,  based  on 
the  available  information,  has 
determined  that  it  would  be 
inappropriate  to  designate  them  at  this 
time.  Included  is  a  brief  explanation  of 
the  basis  for  this  determination.  EPA 
requests  additional  information  about 
these  products  demonstrating  that  they 
should  be  reconsidered  for  possible 
futvue  designation. 

Recycled  Ink — EPA  contacted 
numerous  printers,  ink  manufactiuers, 
and  printing  trade  associations,  but  was 
able  to  identify  only  one  potential 
recycled  ink  manufactiuer.  Thus,  EPA 
has  concluded  that  this  item  currently  is 
not  commonly  available  containing 
recovered  materials. 

Shotgun  Shells:  Two  technical  issues 
exist  with  regard  to  designating  shotgun 
shells.  First,  shotgtm  shells  are 
manufactured  with  an  impact  extrusion 
process  that  is  highly  sensitive  to  any 
contaminants  in  the  plastic  resin,  which 
precludes  the  use  of  recovered  plastics. 
Second,  shotgtm  shells  are  subject  to 
more  than  15,000  pounds  per  square 
inch  of  pressure  when  a  shotgun  is  fired 
and  manufacturers  are  hesitant  to 
introduce  any  impurities  that  may 
impair  the  integrity  of  the  shotgim  shell 
and  result  in  a  potentially  fatal  injiuy. 

XI.  Regulatory  Assessments 

A.  Requirements  of  Executive  Order 
12866 

Executive  Order  12866  (58  FR  51735. 
October  4, 1993)  requires  agencies  to 
determine  whether  a  regulatory  action  is 
"significant."  and  thus  subject  to  Office 
of  Management  and  Budget  (OMB) 
review  and  the  requirements  of  this 
Executive  Order.  "The  Executive  Order 
defines  a  "significant"  regulatory  action 
as  one  that  is  likely  to  result  in  a  rule 
that  may:  (1)  have  an  annual  effect  on 


the  economy  of  $100  million  or  more  or 
adversely  alfect,  in  a  material  way,  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients;  or 
(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  it  has  been  determined  that  this 
rule  is  not  a  "significant  regulatory 
action"  under  the  terms  of  Executive 
Order  12866  and  is  therefore  not  subject 
to  OMB  review." 

EPA  estimates  that  the  costs 
associated  with  this  proposed  rule  are 
well  below  the  $100  million  threshold. 
To  enable  the  Agency  to  evaluate  the 
potential  impact  of  today's  action,  EPA 
has  prepared  an  Economic  Impact 
Analysis  (EIA),  as  discussed  below.  For 
more  information  on  the  estimated 
economic  impact  of  this  proposed  rule, 
see  the  "Economic  Impact  Analysis  for 
the  Proposed  Comprehensive 
Procurement  Gmdeline  lU."  located  in 
the  RCRA  public  docket  for  the 
proposed  rule. 

1.  Sununary  of  Costs 

As  shown  in  Table  2  below,  EPA 
estimates  that  the  annualized  costs  of 
today's  rule  will  range  from  $6.5  to  $13 
million,  with  costs  being  spread  across 
all  procuring  agencies  (i.e..  Federal 
agencies,  State  and  local  agencies  that 
use  appropriated  Federal  funds  to 
procure  designated  items,  and 
contractors  to  all  three).  These  costs  are 
annualized  over  a  10-year  period  at  a  3 
percent  discoimt  rate.  Because  there  is 
considerable  imcertainty  regarding 
several  of  the  parameters  that  drive  the 
costs,  EPA  conducted  sensitivity 
analyses  to  identify  the  range  of 
potential  costs  of  today's  rule.  Thus, 
high-end  and  low-end  estimates  are 
presented  along  with  the  best  estimate. 
The  primary  parameter  affecting  the 
range  of  cost  estimates  is  the  niunber  of 
products  each  procuring  agency  is 
assiuned  to  procure  each  year.  E)etails  of 
the  costs  associated  with  this  proposed 
rule  are  provided  in  the  EIA  for  this 
rule. 
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Table  2.— Summary  of  Annualized  Costs  of  CPG  Amendments  to  All  Procuring  agencies 


Procuring  agency 

Total  annualized 
costs  ($1000) 

Best  esti- 
mate total 
annualized 
costs 
($1000) 

Federal  Agencies 

$8,244-54,122 

1.647-823 

2.993-1,497 

115-57 

$8,244 

1.647 

2.245 

86 

States  

Local  Governments 

Contractors 

Total 

12.999-6.499 

1?.??? 

As  a  result  of  today's  proposed  rule, 
procuring  agencies  will  be  required  to 
perform  certain  activities  pursuant  to 
RCRA  section  6002.  The  costs  shown  in 
Table  2  represent  the  estimated 
aimualized  costs  associated  with  these 
activities,  which  include:  rule  review 
and  implementation;  estimation, 
certification,  and  verification  of 
designated  item  procurement:  and  for 
Federal  agencies,  reporting  and  record 
keeping.  Table  2  also  includes  estimates 
for  Federal  agencies  that  will  incur  costs 
for  specification  revisions  and 
affirmative  procurement  program 
modification.  More  details  of  the  costs 
associated  with  today's  rule  are 
included  in  the  EIA. 

With  regard  to  p>ossible  impacts  to 
business,  including  small  businesses, 
there  may  be  both  positive  and  negative 
impacts  to  individual  businesses.  EPA 
anticipates  that  this  proposed  rule  will 
provide  additional  opport\inities  for 
recycling  businesses  to  begin  supplying 
recovered  materials  to  manufacturers 
and  products  made  from  recovered 
materials  to  procuring  agencies.  In 
addition,  other  businesses,  including 
small  businesses,  that  do  not  directly 
contract  with  procuring  agencies  may  be 
affected  positively  by  the  increased 
demand  for  recovered  materials.  These 
include  businesses  involved  in 
materials  recovery  programs  and 
materials  recycling.  Municipalities  that 
run  recycling  programs  also  are 
expected  to  benefit  from  increased 
demand  for  certain  recovered  materials. 

EPA  is  imable  to  determine  the 
niunber  of  businesses,  including  small 
businesses,  that  may  be  adversely 
impacted  by  this  proposed  rule.  It  is 
possible  that  if  a  business  that  currently 
supplies  products  to  a  procuring  agency 
uses  virgin  materials  only,  the 
designation  proposed  in  CPG  III  may 
reduce  its  ability  to  compete  for  future 
contracts.  However,  the  proposed  CPG 
ni  item  designations  will  not  affect 
existing  purchase  orders,  nor  will  they 
preclude  businesses  from  adapting  their 
product  lines  to  meet  new  specifications 
or  solicitation  requirements  for  products 


containing  recovered  materials.  Thus, 
many  businesses,  including  small 
businesses,  that  market  to  procuring 
agencies  have  the  option  to  adapt  their 
product  lines  to  meet  specifications. 

2.  Product  Cost 

Another  potential  cost  of  today's 
action  is  the  possible  price  differential 
between  an  item  made  with  recovered 
materials  and  an  equivalent  item 
manufactured  using  virgin  materials. 
Relative  prices  of  recycled  content 
products  compared  to  prices  of 
comparable  virgin  products  vary.  In 
many  cases,  recycled  content  products 
are  less  expensive  than  their  virgin 
counterparts.  In  other  cases,  virgin 
products  have  lower  prices  than 
recycled  content  products.  Many  factors 
can  affect  the  price  of  various  products. 
For  example,  temporary  fluctuations  in 
the  overall  economy  can  create 
oversupplies  of  virgin  products,  leading 
to  a  decrease  in  prices  for  these  items. 
Under  RCRA  section  6002(c),  procuring 
agencies  are  not  required  to  purchase  a 
product  containing  recovered  materials 
if  it  is  only  available  at  an  unreasonable 
price. 

3.  Summary  of  Benefits 

EPA  anticipates  that  this  rule  will 
result  in  increased  opportunities  for 
recycling  and  waste  prevention  (e.g., 
from  refurbishing  industrial  drums). 
Waste  prevention  can  reduce  the 
nation's  reliance  on  natural  resources  by 
reducing  the  amount  of  materials  used 
in  making  products.  Less  raw  materials 
use  results  in  a  commensurate  reduction 
in  energy  use  and  a  reduction  in  the 
generation  and  release  of  air  and  water 
pollutants  associated  with 
manufacturing.  Additionally,  waste 
prevention  leads  to  a  reduction  in  the 
environmental  impacts  of  mining, 
harvesting,  and  other  extraction 
processes. 

Recycling  can  effect  the  more  efficient 
use  of  natural  resources.  For  many 
products,  the  use  of  recovered  materials 
in  manufacturing  can  result  in 
significantly  lower  energy  and  material 


input  costs  than  when  virgin  raw 
materials  are  used;  reduce  the 
generation  and  release  of  air  and  water 
pollutants  often  associated  with 
manufacturing;  and  reduce  the 
environmental  impacts  of  mining, 
harvesting,  and  other  extraction  of 
natural  resources.  For  example, 
according  to  information  pubUshed  by 
the  Steel  Recycling  Institute,  recycling 
one  ton  of  steel  saves  nearly  1 1  million 
Btus  of  energy;  2,500  lbs.  of  ore;  1,000 
lbs.  of  coal;  and  40  lbs.  of  limestone. 
Recycling  can  also  reduce  greenhouse 
gas  emissions  associated  with 
manufacturing  new  products.  When 
compared  to  landfilling,  recycling  one 
ton  of  HOPE.  LDPE,  or  PET  plastic  can 
reduce  greenhouse  gas  emissions  by  up 
to  0.64  metric  tons  of  carbon  equivalent 
(MTCE).  In  addition  to  conserving 
nonrenewable  resources  and  reducing 
the  environmental  impacts  associated 
with  resource  extraction  and  processing, 
recycling  also  can  divert  large  amounts 
of  materials  from  landfills,  conserving 
increasingly  valuable  space  for  the 
management  of  materials  that  truly 
require  disposal. 

By  purchasing  products  made  from 
recovered  materials,  government 
agencies  can  increase  opportunities  for 
realizing  these  benefits.  On  a  national 
and  regional  level,  today's  proposed 
rule  can  result  in  expanding  and 
strengthening  markets  for  materials 
diverted  or  recovered  through  public 
and  private  collection  programs.  Also, 
since  many  State  and  local 
govenunents,  as  well  as  private 
companies,  reference  EPA  guidelines 
when  purchasing  designated  items,  this 
rule  can  result  in  the  increased  purchase 
of  recycled  products,  locally,  regionally, 
and  nationally,  and  can  provide 
opi>ortimities  for  businesses  engaged  in 
recycling  activities. 

B.  Unfunded  Mandates  Reform  Act  of 
1 995  and  Consultation  with  State,  Local, 
and  Tribal  Governments 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
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agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202,  EPA 
generally  must  prepare  a  written 
statement,  including  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  Federal  mandates  that  may  result 
in  estimated  costs  to  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  required  for  EPA  rules, 
under  section  205  of  the  Act,  EPA  must 
identify  and  consider  alternatives, 
including  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  EPA  must  select  that 
alternative,  unless  the  Administrator 
explains  in  the  final  rule  why  it  was  not 
selected  or  it  is  inconsistent  with  law. 
Before  EPA  establishes  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
develop  under  section  203  of  the  Act  a 
small  government  agency  plan.  The  plan 
must  provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

EPA  has  determined  that  today's 
proposed  rule  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  axuiualized  costs  of  $100 
million  or  more  to  either  State  or  local 
or  tribal  governments  in  the  aggregate, 
or  to  the  private  sector.  To  the  extent 
enforceable  duties  arise  as  a  result  of 
this  proposed  rule  on  State  and  local 
governments,  they  are  exempt  from 
inclusion  as  Federal  intergovenunental 
mandates  if  such  duties  are  conditions 
of  Federal  assistance.  Even  if  they  are 
not  conditions  of  Federal  assistance, 
such  enforceable  duties  do  not  result  in 
a  significant  regulatory  action  being 
imposed  upon  State  and  local 
governments  since  the  estimated 
aggregate  cost  of  compliance  for  them 
are  not  expected  to  exceed,  at  the 
maximum,  $4.6  million  annually.  The 
cost  of  enforceable  duties  that  may  arise 
as  a  result  of  today's  proposed  rule  on 
the  private  sector  are  estimated  not  to 
exceed  $115,000  annually.  Thus,  the 
proposed  rule  is  not  subject  to  the 
wnritten  statement  requirement  in 
sections  202  and  205  of  the  Act. 

The  designated  items  included  in  the 
proposed  CPG  III  may  give  rise  to 
additional  obligations  under  section 
6002(1)  (requiring  procuring  agencies  to 


adopt  affirmative  procurement  programs 
and  to  amend  their  specifications)  for 
state  aind  local  governments.  As  noted 
above,  the  expense  associated  with  any 
additional  costs  is  not  expected  to 
exceed,  at  the  maximum,  $4.6  million 
annually.  In  compUance  with  Executive 
Order  12875  entitled  Enhancing  the 
Intergovernmental  Partnership,  58  FR 
58093  (October  28,  1993),  which 
requires  the  involvement  of  State  and 
local  governments  in  the  development 
of  certain  Federal  regulatory  actions, 
EPA  conducts  a  wide  outreach  effort 
and  actively  seeks  the  input  of 
representatives  of  state  and  local 
governments  in  the  process  of 
developing  its  guidelines. 

When  EPA  proposes  to  designate 
items  in  a  CPG,  information  about  the 
proposal  is  distributed  to  governmental 
organizations  so  that  they  can  inform 
their  members  about  the  proposals  and 
solicit  their  comments.  These 
organizations  include  the  U.S. 
Conference  of  Mayors,  the  National 
Association  of  Counties,  the  National 
Association  of  Towns  and  Townships, 
the  National  Association  of  State 
Purchasing  Officials,  and  the  American 
Association  of  State  Highway  and 
Transportation  Officials.  EPA  also 
provides  information  to  potentially 
affected  entities  through  relevant 
recycling,  solid  waste,  environmental, 
and  industry  publications.  In  addition, 
EPA's  regional  offices  sponsor  and 
participate  in  regional  and  state 
meetings  at  which  information  about 
proposed  and  final  designations  of  items 
in  a  CPG  is  presented.  Finally,  EPA  has 
sponsored  buy-recycled  education  and 
outreach  activities  by  organizations 
such  as  the  U.S.  Conference  of  Mayors, 
the  Northeast  Recycling  Coimcil,  the 
Environmental  Defense  Fund,  Keep 
America  Beautiful,  and  the  Cahfomia 
Local  Government  Commission,  whose 
target  audience  includes  small 
governmental  entities. 

The  requirements  do  not  significantly 
affect  small  governments,  because  they 
are  subject  to  the  same  requirements  as 
other  entities  whose  duties  result  fixjm 
today's  rule.  As  discussed  above,  the 
expense  associated  with  any  additional 
costs  to  State  and  local  governments  is 
not  expected  to  exceed,  at  the 
maximum,  $4.6  million  annually.  The 
requirements  do  not  uniquely  affect 
small  governments  because  they  have 
the  same  ability  to  piu-chase  these 
designated  items  as  other  entities  whose 
duties  result  fi-om  today's  rule. 
Additionally,  use  of  designated  items 
affects  small  governments  in  the  same 
manner  as  other  such  entities.  Thus,  any 
applicable  requirements  of  section  203 
of  the  Act  have  been  satisfied. 


C.  Impacted  Entities 

RCRA  section  6002  appfies  to 
procuring  agencies  that  use  at  least  a 
portion  of  Federal  funds  to  procure  over 
$10,000  worth  of  a  designated  product 
in  a  given  year.  EPA  estimates  that  this 
rule  would  apply  to  35  Federal  agencies, 
all  56  states  and  territories,  and  1,900 
local  governments.  EPA  calculated  the 
number  of  local  entities  that  would  be 
impacted  based  on  information 
regarding  the  amount  of  Federal  funds 
that  are  dispersed  to  specific  counties. 
In  addition,  EPA  assimied  that  between 
200  and  1,000  contractors  may  be 
affected.  A  description  of  this 
information  ii  provided  in  the  EIA  for 
today's  proposed  rule. 

D.  Regulatory  Flexibility  Act 

Pxusuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  govenunental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  following  discussion 
explains  EPA's  determination. 

In  the  case  of  small  entities  which  are 
small  governmental  jurisdictions,  EPA 
has  concluded  that  the  proposal,  if 
promulgated,  will  not  have  a  significant 
economic  impact.  EPA  concluded  that 
no  small  government  with  a  population 
of  less  than  50,000  is  likely  to  incur 
costs  associated  with  the  designation  of 
the  19  items  because  it  is  improbable 
that  such  jiu'isdictlons  will  purchase 
more  than  $10,000  of  any  designated 
item.  Consequently,  RCRA  section  6002 
would  not  apply  to  their  purchases  of 
designated  items.  Moreover,  there  is  no 
evidence  that  complying  with  the 
requirements  of  RCRA  section  6002 
would  impose  significant  additional 
costs  on  the  small  governmental  entity 
to  comply  in  the  event  that  a  small 
governmental  jurisdiction  purchased 
more  than  $10,000  worth  of  a 
designated  item.  This  is  the  case 
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because  in  many  instances  items  with 
recovered  materials  content  may  be  less 
expensive  than  items  produced  from 
virgin  material. 

Fiulhermore,  EPA  similarly 
concluded  that  the  economic  impact  on 
small  entities  that  are  small  businesses 
would  not  be  significant.  Any  costs  to 
small  businesses  that  are  "procuring 
agencies"  (and  subject  to  RCRA  section 
6002)  are  likeJy  to  be  insubstantial. 
RCRA  section  6002  applies  to  a 
contractor  with  a  Federal  agency  (or  a 
state  or  local  agency  that  is  a  procuiring 
agency  imder  section  6002)  when  the 
contractor  is  purchasing  a  designated 
item,  is  using  Federal  money  to  do  so, 
and  exceeds  the  $10,000  threshold. 
There  is  an  exception  for  purchases  that 
are  "incidental  to"  the  purposes  of  the 
contract,  i.e.,  not  the  direct  result  of  the 
funds  disbursement.  For  example,  a 
courier  service  contractor  is  not 
required  to  purchase  re-refined  oil  and 
retread  tires  for  its  fleets  because 
purchases  of  these  items  are  incidental 
to  the  purpose  of  the  contract. 
Therefore,  as  a  practical  matter,  there 
would  be  very  limited  circumstances 
when  a  contractor's  status  as  a 
"produing  agency"  for  section  6002 
purposes  would  impose  additional  costs 
on  the  contractor.  Thus,  for  example,  if 
a  State  or  Federal  agency  is  contracting 
with  a  suppUer  to  obtain  a  designated 
item,  then  the  cost  of  the  designated 
item  (any  associated  costs  of  meeting 
section  6002  requirements]  to  the 
suppher  presumably  wrill  be  fully 
recovered  in  the  contract  price.  Any 
costs  to  small  businesses  that  are 
"procuring  agencies"  (and  subject  to 
section  6002)  are  likely  to  be 
insubstantial.  Even  if  a  small  business  is 
required  to  purchase  other  items  with 
recovered  materials  content,  such  items 
may  be  less  expensive  than  items  with 
viran  content. 

inerefore,  I  hereby  certify  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis.  The  basis  for  EPA's 
conclusions  that  today's  proposed  rule, 
if  adopted,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  is  described  in  greater  detail  in 
the  EIA  for  the  proposed  rule. 

While  not  a  factor  relevant  to 
determining  whether  the  proposed  rule 
will  have  a  significant  impact  for  RFA 
purposes,  EPA  befieves  that  the  effect  of 
today's  proposed  rule  would  be  to 
provide  positive  opportunities  to 
businesses  engaged  in  recycling  and  the 
manufacture  of  recycled  products. 
Purchase  and  use  of  recycled  products 
by  procuring  agencies  increase  demand 


for  these  products  and  result  in  private 
sector  development  of  new 
technologies,  creating  business  and 
employment  opportunities  that  enhance 
local,  regional,  and  national  economies. 
Technological  innovation  associated 
with  the  use  of  recovered  materials  can 
translate  into  economic  growth  and 
increased  industry  competitiveness 
worldwide,  thereby,  creating 
opportunities  for  small  entities. 

E.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  FUsks 

The  Executive  Order  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62FR19885, 
April  23,  1997),  applies  to  any  rule  that 
EPA  determines  (1)  "economically 
significantly"  as  defined  under 
Executive  Order  12866,  and  (2)  concerns 
an  environmental  health  or  safety  risk 
that  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  heakh  or  safety  effect  of 
the  planned  rule  on  children;  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  E.O.  13045  as 
encompassing  only  those  regulatory 
actions  that  are  risk  based  or  health 
based,  such  that  the  analysis  required 
imder  section  5-501  of  the  E.O.  has  the 
potential  to  influence  the  regulation. 
This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  regulatory  action  and  does 
not  involve  decisions  regarding 
environmental  health  or  safety  risks. 

F.  The  National  Technology  Transfer 
and  Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub.  L.  104- 
113,  §  12(d)  (15  U.S.C.  272  note)  directs 
EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  does  not 
involve  technical  standards  such  as 
testing  methods,  sampling  procedures  or 


specifications  for  analyzing  the 
recovered  materials  content  of 
designated  items.  Therefore,  EPA  did 
not  consider  the  use  of  any  voluntary 
consensus  standards. 

G.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compUance 
costs  inciured  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  sununary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
1 3084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

This  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments. 

Xn.  Supporting  Information  and 
Accessing  Internet 

The  index  of  supporting  materials  for 
today's  proposed  CPG  HI  is  available  in 
the  RCRA  Information  Center  (RIC)  and 
on  the  Internet.  The  address  and 
telephone  number  of  the  RIC  are 
provided  in  ADDRESSES  above.  The 
index  and  the  following  supporting 
materials  are  available  in  the  RIC  and  on 
the  Internet: 

"Background  Dociunent  for  Proposed 
CPG  ffl  and  Draft  RMAN  ID,"  EPA530- 
R-98-003,  U.S.  EPA.  Office  of  Solid 
Waste  and  Emergency  Response,  April, 
1998. 

"Economic  Impact  Analysis  for 
Proposed  Comprehensive  Procurement 
Guideline  IH,"  EPA530-R-98-002.  U.S. 
EPA,  Office  of  Sohd  Waste  and 
Emergency  Response,  April,  1998. 

Copies  of  the  following  supporting 
materials  are  available  for  viewing  at  the 
RIC  only: 

"Recovered  Materials  Product 
Research  for  the  Comprehensive 
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Procurement  Guideline  III,"  Draft 
Report,  September  26,  1997. 

Follow  these  instructions  to  access 
information  electronically; 

WWW:  <http://www.epa.gov/epaoswer/ 

non-hw/procure.htm> 
FTP:  ftp.epa.gov 
Login:  anonymous 
Password:  your  Internet  address 
Files  are  located  in  /pub/epaoswer. 

List  of  Subjects  in  40  CFR  Part  247 

Environmental  protection, 
Absorbents,  Adsorbents,  Awards  and 
plaques;  Carpet,  Carpet  backing;  Carpet 
cushion;  Construction  products, 
Flowable  fill.  Food  waste  compost. 
Government  procurement;  Industrial 
drums;  Landscaping  products, 
Liuidscaping  timbers  and  posts;  Manual- 
grade  strapping.  Mats.  Nylon  carpet, 
Office  products.  Park  and  recreational 
furniture.  Park  and  recreation  products. 
Plastic  chpboards.  Plastic  file  folders. 
Plastic  clip  portfolios.  Plastic  lumber, 
Plastic  presentation  folders;  Playground 
equipment;  Procurement  guidelines, 
Railroad  grade  crossing  surfaces. 
Recycling,  Signage,  Solid  plastic 
binders.  Transportation  products. 

Dated:  August  19,  1998. 
Carol  M.  Browner. 
Administrator. 

For  the  reasons  discussed  in  the 
preamble.  EPA  proposes  to  amend  40 
CFR  part  247  as  follows: 

PART  247— COMPREHENSIVE 
PROCUREMENT  GUIDELINE  FOR 
PRODUCTS  CONTAINING 
RECOVERED  MATERIALS 

1.  The  authority  citation  for  part  247 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  6912(a)  and  6962; 
E.O.  12873,  58  FR  54911. 

2.  In  §  247.12,  add  paragraphs  (h),  (i), 
(j).  and  (k)  to  read  as  follows: 

§  247. 1 2    Construction  products. 

***** 

(h)  Nylon  carpet  (broadloom  and  tiles) 
made  with  backing  containing  recovered 
materials. 

(i)  Carpet  cushion  made  from  bonded 
polyiu«thane,  jute,  synthetic  fibers,  or 
rubber  containing  recovered  materials. 

(j)  Flowable  fill  containing  coal  fly 
ash  and/or  ferrous  foundry  sands. 

(k)  Railroad  grade  crossing  surfaces 
containing  coal  fly  ash.  recovered 
rubber,  or  recovered  steel. 

3.  In  §  247.14,  add  paragraphs  (c)  and 
(d)  to  read  as  follows: 

§  247. 1 4    Park  and  recreation  products. 

*         •         »         »         * 

(c)  Park  benches  and  picnic  tables 
containing  recovered  steel,  aluminum, 
plastic,  or  concrete. 

(d)  Playground  equipment  containing 
recovered  plastic,  steel,  or  aluminum. 

4.  In  §  247.15,  revise  paragraph  (b) 
and  add  paragraph  (e)  to  read  as  follows: 

§247.15    Landscaping  products. 

***** 

(b)  Compost  made  from  yard 
trimmings,  leaves,  grass  clippings,  and/ 
or  food  waste  for  use  in  landscaping, 
seeding  of  grass  or  other  plants  on 
roadsides  and  embankments,  as  a 
nutritious  mulch  under  trees  and 
shrubs,  and  in  erosion  control  and  soil 
reclamation. 
***** 

(e)  Plastic  lumber  landscaping  timbers 
and  posts  containing  recovered 
materials. 


5.  In  §  247.16.  revise  paragraph  (d) 
and  add  paragraphs  (h)  through  (k)  to 
read  as  follows: 

§  247. 1 6    Non-paper  office  products. 

***** 

(d)  Plastic-covered  binders  containing 
recovered  plastic;  chipboard  and 
pressboard  binders  containing  recovered 
paper;  and  solid  plastic  binders 
containing  recovered  plastic. 
***** 

(h)  Plastic  clipboards  containing 
recovered  plastic. 

(i)  Plastic  file  folders  containing 
recovered  plastic. 

(j)  Plastic  clip  portfolios  containing 
recovered  plastic. 

(k)  Plastic  presentation  folders 
containing  recovered  plastic. 

6.  In  §  247.17,  add  paragraphs  (b) 
through  (g)  to  read  as  follows: 

§  247. 1 7    Miscellaneous  products. 

***** 

fb)  Sorbents  containing  recovered 
materials  for  use  in  oil  and  solvent 
clean-ups  and  as  animal  bedding. 

(c)  Industrial  drums  containing 
recovered  steel,  plastic,  or  paper. 

(d)  Awards  and  plaques  containing 
recovered  glass,  wood,  paper,  or  plastic. 

(e)  Mats  containing  recovered  rubber 
and/or  plastic. 

(fl(l)  Non-road  signs  containing 
recovered  plastic  or  aluminum  and  road 
signs  containing  recovered  aluminum. 

(2)  Sign  supports  and  posts  containing 
recovered  plastic  or  steel. 

(g)  Manual-grade  strapping  containing 
recovered  steel  or  plastic. 

[FR  Doc.  98-22793  Filed  8-25-98;  8:45  am] 

BiLUNG  CODE  a8«0-60-P 


i        s  S       1 

H  IB 

^  ■■  IB 


Wednesday 
August  26,  1998 


Part  III 

Environmental 
Protection  Agency 

Recovered  Materials  Advisory  Notice  III; 
Notice 


45580 


Federal  Register /Vol.  63.  No.  165 /Wednesday,  August  26,  1998 /Notices 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[SWH-fRL-6151-9] 

Recovered  Materials  Advisory  Notice 
ill 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  draft  document  for 
review. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  the  Agency)  today  is 
providing  notice  of  the  issuance  of  a 
draft  Recovered  Materials  Advisory 
Notice  (RMAN  III)  that  provides 
guidance  to  procuring  agencies  for 
purchasing  certain  items  containing 
recovered  materials.  Under  section  6002 
of  the  Resource  Conservation  and 
Recovery  Act  of  1976,  EPA  designates 
items  that  are  or  can  be  made  with 
recovered  materials  and  provides 
recommendations  for  the  procurement 
of  these  items.  Elsewhere  in  today's 
Federal  Register,  EPA  is  proposing  to 
designate  the  following  19  additional 
items:  nylon  carpet  with  recycled 
content  backing,  carpet  cushion, 
flowable  fill,  railroad  grade  crossing 
surfaces,  park  and  recreationcil 
furniture,  playground  equipment,  food 
waste  compost,  plastic  lumber 
landscaping  timbers  and  posts,  solid 
plastic  binders,  plastic  clipboards, 
plastic  file  folders,  plastic  clip 
portfolios,  plastic  presentation  folders, 
absorbents  and  adsorbents,  industrial 
drums,  awards  and  plaques,  mats, 
signage,  and  manual-grade  strapping. 
Today's  draft  RMAN  III  contains 
recommended  recovered  materials 
content  levels  for  these  items. 
DATES:  EPA  will  accept  public 
comments  on  the  recommendations 
contained  in  the  draft  RMAN  III  until 
October  26,  1998. 

ADDRESSES:  To  comment  on  this  notice, 
please  send  an  original  and  two  copies 
of  comments  to:  RCRA  Information 
Center  (5305W),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460.  Please  place  the 
docket  number  F-98-CP3P-FFFFF  on 
your  comments. 

If  any  information  is  confidential,  it 
should  be  identified  as  such.  An 
original  and  two  copies  of  Confidential 
Business  Information  (CBI)  must  be 
submitted  under  separate  cover  to: 
Docimient  Control  Officer  (5305),  Office 
of  Solid  Waste,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 

Documents  related  to  today's  notice 
are  available  for  viewing  at  the  RCRA 
Information  Center  (RIC),  located  at: 


U.S.  Environmental  Protection  Agency, 
1235  Jefferson  Davis  Highway,  Ground 
Floor,  Crystal  Gateway  One,  Arlington, 
VA  22202.  The  RIC  is  open  fi'om  9  a.m. 
to  4  p.m.  Monday  through  Friday, 
except  for  Federal  holidays.  The  public 
must  make  an  appointment  to  review 
docket  materials.  Call  (703)  603-9230 
for  appointments.  Copies  cost  $.15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  the  RCRA 
HotUne  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  DC  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 
For  technical  information  on  individual 
item  recommendations,  contact  Terry 
Grist  at  (703)  308-7257. 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

The  draft  Recovered  Materials 
Advisory  Notice  (RMAN  III)  is  issued 
under  the  authority  of  sections  2002(a) 
and  6002  of  the  Solid  Waste  Disposal 
Act,  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(RCRA),  as  amended;  42  U.S.C.  6912(a) 
and  2962;  and  section  502  of  Executive 
Order  12873  (58  FR  54911,  October  20. 
1993). 

II.  Background 

Section  6002  of  RCRA  estabUshes  a 
Federal  buy-recycled  program.  RCRA 
section  6002(e)  requires  EPA  to  (1) 
designate  items  that  are  or  can  be  made 
with  recovered  materials  and  (2)  prepare 
guidelines  to  assist  procuring  agencies 
in  complying  with  affirmative 
procurement  requirements  set  forth  in 
paragraphs  (c),  (d),  and  (i)  of  section 
6002.  Once  EPA  has  designated  items, 
section  6002  requires  that  any  procuring 
agency  using  appropriated  Federal 
funds  to  procure  those  items  must 
purchase  them  composed  of  the  highest 
percentage  of  recovered  materials 
practicable.  For  the  purposes  of  RCRA 
section  6002,  procuring  agencies 
include  the  following:  (1)  any  Federal 
agency;  (2)  any  State  or  local  agencies 
using  appropriated  Federal  funds  for  a 
procurement,  or  (3)  any  contractors  with 
these  agencies  (with  respect  to  work 
performed  under  the  contract).  The 
requirements  of  RCRA  section  6002 
apply  to  such  procuring  agencies  only 
when  procuring  designated  items  where 
the  price  of  the  item  exceeds  $10,000  or 
the  quantity  of  the  item  purchased  in 
the  previous  year  exceeded  $10,000. 

Executive  Order  12873  (the  Executive 
Order)  (58  FR  54911,  October  22,  1993) 
directs  EPA  to  designate  items  in  a 
Comprehensive  Procurement  GuideUne 
(CPG)  and  pubhsh  guidance  that 


contains  EPA's  recommended  recovered 
content  levels  for  the  designated  items 
in  the  RMANs.  The  Executive  Order 
further  directs  EPA  to  update  the  CPG 
annually  and  the  RMANs  periodically  to 
reflect  changes  in  market  conditions. 
EPA  codifies  the  CPG  designations  in 
the  Code  of  Federal  Regulations  (CFR), 
but,  because  the  recommendations  are 
guidance,  the  RMANs  are  not  codified 
in  the  CFR.  This  process  enables  EPA  to 
revise  its  recommendations  in  response 
to  changes  in  a  product's  availability  or 
recovered  materials  content  so  as  to 
provide  timely  assistance  to  prociu-ing 
agencies  in  fulfilUng  their  RCRA  section 
6002  responsibilities. 

EPA  issued  CPG  I  on  May  1,  1995  (60 
FR  21370)  designating  19  new  items  and 
pubUshed  RMAN  I  for  the  designated 
items  on  the  same  day  (60  FR  21386). 
These  notices  also  consofidated  the 
guidelines  previously  issued  for  five 
items  designated  between  1983  and 
1989.  The  first  CPG  update  (CPG  II)  was 
published  on  November  13, 1997,  and 
designated  an  additional  12  products. 
Today,  in  a  separate  section  of  the 
Federal  Register,  EPA  is  proposing  to 
designate  19  new  items  (CPG  III). 
Today's  draft  RMAN  III  recommends 
recovered  materials  content  levels  and 
procurement  guidance  for  these  19  new 
items:  nylon  carpet  with  backing 
containing  recovered  materials,  carpet 
cushion,  flowable  fill,  railroad  grade 
crossing  surfaces,  park  and  recreational 
furniture,  playgroimd  equipment,  food 
waste  compost,  plastic  lumber 
landscaping  timt)ers  and  posts,  solid 
plastic  binders,  plastic  clipboards, 
plastic  file  folders,  plastic  clip 
portfolios,  plastic  presentation  folders, 
absorbents  and  adsorbents,  industrial 
drums,  awards  and  plaques,  mats, 
signage,  and  manual-grade  strapping. 
Once  finalized,  today's  RMAN  will 
serve  as  companion  guidance  to  the 
previous  RMANs. 

EPA,  once  again,  wants  to  stress  that 
the  recommendations  in  RMAN  III  are 
just  that — recommendations  and 
guidance  to  procuring  agencies  in 
fulfilling  their  obligations  under  RCRA 
section  6002.  The  designation  of  an  item 
as  one  that  is  or  can  be  produced  with 
recovered  materials  and  the  inclusions 
of  recommended  content  levels  for  an 
item  in  the  RMAN  does  not  compel  the 
procurement  of  an  item  when  the  item 
is  not  suitable  for  its  intended  purpose. 
RCRA  section  6002  is  explicit  in  this 
regard  when  it  authorizes  a  procuring 
agency  not  to  procure  a  designated  item 
which  "fails  to  meet  the.performance 
standards  set  forth  in  the  applicable 
specification  or  fails  to  meet  the 
reasonable  performance  standards  of  the 
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procuring  agencies."  Section  6002(1)(B), 
42  U.S.C.  6962{c)(B). 

Thus,  for  example,  in  the  proposal 
section  of  today's  Federal -Register,  EPA 
has  proposed  to  designate  railroad  grade 
crossing  surfaces  as  items  that  are  or  can 
be  made  with  recovered  materials.  The 
Agency's  research  shows  that  these 
items  can  be  made  with  rubber,  cement, 
or  steel  containing  recovered  materials. 
If  EPA  adopts  the  proposed  designation 
and  recommendations  for  railroad  grade 
crossing  surfaces,  however,  the  mere 
fact  that  they  are  available  containing 
recovered  materials  does  not  require  the 
use  of  rubber,  steel,  or  concrete  railroad 
grade  crossing  siufaces  in  every 
circiunstance.  The  choice  of  appropriate 
materials  to  be  used  in  construction 
apphcations  remains  with  project 
engineers,  construction  contracts,  and, 
in  the  case  of  buildings,  architects.  The 
effect  of  designation  (and  RC31A  section 
6002)  is  simply  to  require  the  purchase 
of  items  containing  recovered  materials 
where  consistent  with  the  piurpose  for 
which  the  item  is  to  be  used.  Procuring 
agencies  remain  free  to  procure 
designated  items  made  from  other 
materials  where  the  design 
specifications  call  for  other  materials. 
However,  agencies  must  affirmatively 
determine  whether  items  containing 
recovered  materials  meet  their 
performance  needs. ' 

A.  Methodology  for  Recommending 
Recovered  Materials  Content  Levels 

In  providing  guidance  in  the  RMANs, 
the  Executive  Order  directs  EPA  to 
present  "the  range  of  recovered 
materials  content  levels  within  which 
the  designated  recycled  items  are 
currently  available."  Based  on  the 
information  available  to  the  Agency, 
EPA  recommends  ranges  that  encourage 
manufacturers  to  incorporate  the 
maximum  amount  of  recovered 
materials  into  their  products  vdthout 
compromising  competition  or  product 
performance  and  availability.  EPA 
recommends  that  procuring  agencies 
use  these  ranges,  in  conjunction  with 
their  own  research,  to  establish 
minimum  content  standards  for  use  in 
purchasing  the  designated  items.  EPA 
recommends  ranges  rather  than 
minimum  standards  for  several  reasons: 

First,  the  Executive  Order  directs  EPA 
to  develop  ranges,  not  minimum  content 


'  See  also  the  revisions  to  the  Federal  Acquisition 
Regulation  requiring  that  the  statement  of  work  for 
facility  design  contracts  "shall  require  that  the 
architect-engineer  specify,  in  the  construction 
design  specifications,  use  of  the  maximum 
practicable  amount  of  recovered  materials 
consistent  with  the  performance  requirements, 
availability,  price  reasonableness,  and  cost- 
effectiveness."  (62  FR  44812,  August  22,  1997, 
revising  48  CFR  36.601-3(a).) 


standards  or  specific  recovered 
materials  levels. 

Second,  EPA  has  only  limited 
information  on  recovered  materials 
content  levels  for  the  new  items 
proposed  for  designation.  It  would  not 
be  appropriate  to  establish  minimum 
content  standards  without  more  detailed 
information  because  the  standards  may 
be  treated  as  maximiun  targets  by 
manufacturers  and  may  stifle  iimovative 
approaches  for  increasing  recovered 
material  use.  EPA  hopes  that  the  use  of 
ranges  will  encourage  manufacturers 
producing  at  the  low  end  of  the 
recovered  materials  range  to  seek  ways 
of  increasing  their  recovered  materials 
usage.  Minimiun  content  standards  are 
less  likely  to  encourage  such 
innovation. 

Third,  many  items  are  piux:hased 
locally  rather  than  centrally.  As  a  result, 
the  recovered  materials  content  of  the 
items  are  likely  to  vary  from  region  to 
region  depending  on  local  cost  and 
availability  of  recovered  materials. 
Minimim3  content  standards  are 
unlikely  to  be  effective  given  the 
regional  variance  in  recovered  materials 
content  because  minimum  content 
levels  that  are  appropriate  for  one 
region,  may  be  excessively  high  or  low 
for  other  regions.  A  recovered  materials 
content  range  gives  regional  procuring 
agencies  the  flexibiUty  to  establish  their 
own  recovered  materials  content 
standards  and  to  make  them  as  high  as 
possible,  consistent  with  the  statute, 
given  local  product  availability  and 
market  conditions. 

EPA  reviewed  publicly-available 
information,  information  obtained  from 
product  manufacturers,  and  information 
provided  by  other  government  agencies 
regarding  the  percentages  of  recovered 
materials  available  in  the  items 
proposed  for  designation  in  CPG  III. 
Based  on  this  information,  EPA 
established  ranges  of  recovered 
materials  content  for  the  proposed 
designated  items.  In  some  instances, 
EPA  recommends  a  specific  content 
level  (e.g.,  100  percent  recovered 
materials),  rather  than  a  range,  because 
the  item  is  universally  available  at  that 
recommended  level,  the  item  contains 
100%  recovered  materials,  or  that  level 
is  the  maximum  content  currently  used 
in  that  item. 

In  establishing  the  ranges,  EPA's 
objective  was  to  ensure  the  availability 
of  the  item,  while  challenging 
manufacturers  to  increase  their  use  of  . 
recovered  materieds.  By  recommending 
ranges,  EPA  believes  that  sufficient 
information  will  be  provided  to  enable 
procuring  agencies  to  set  appropriate 
procurement  specifications  when 
purchasing  the  newly  designated  items. 


It  is  EPA's  intention  to  provide 
procuring  agencies  with  the  best  and 
most  current  information  available  to 
assist  them  in  fulfilling  their  statutory 
obligations  under  RCRA  section  6002. 
To  do  this,  EPA  will  monitor  the 
progress  made  by  prociuing  agencies  in 
purchasing  designated  items  with  the 
highest  practical  recovered  materials 
content  levels  and  will  adjust  the 
recommended  content  ranges  as 
appropriate.  EPA  anticipates  that  the 
recommended  ranges  will  narrow  over 
time  as  other  items  become  more 
available,  although  for  technical 
reasons,  many  may  never  be  available 
with  100  percent  recovered  materials 
content  levels. 

Under  RCRA  section  6002(1),  it  is  each 
procuring  agency's  responsibility  to 
estabUsh  minimum  content  standards, 
while  EPA  provides  recommendations 
regarding  the  levels  of  recovered 
materials  in  the  designated  items.  To 
make  it  clear  that  EPA  does  not 
estabhsh  minimum  content  standards 
for  other  agencies,  EPA  refers  to  its 
recommendations  as  "recovered 
materials  content  levels,"  consistent 
with  RCRA  section  6002(e)  and  the 
Executive  Order. 

More  information  on  EPA's 
methodology  for  recommending 
recovered  materials  content  levels  for 
designated  items  is  contained  in 
"Background  Document  for  Proposed 
CPG  ni  and  Draft  RMAN  DI,"  located  in 
the  RCRA  public  docket  for  this  notice. 

B.  Definitions 

Today's  draft  RMAN  IH  contains 
recommendations  on  the  recovered 
materials  content  levels  and 
postconsumer  materials  content  levels 
at  which  the  designated  items  are 
generally  available.  For  several  items 
being  proposed  for  designation,  this 
RMAN  recommends  two-part  content 
levels — a  postconsumer  recovered 
materials  content  component  and  a  total 
recovered  materials  component.  In  these 
instances.  EPA  found  that  both  types  of 
materials  were  being  used  to 
manufacture  a  product.  Recommending 
only  postconsumer  content  levels  would 
fail  to  acknowledge  the  contribution  to 
solid  waste  management  made  when 
manufacturers  use,  as  feedstock,  the 
byproducts  of  other  manufacturing 
processes  that  would  otherwise  be 
destined  for  disposed  as  soUd  waste.  The 
terms  "recovered  materials"  and 
"postconsumer  materials"  are  defined 
in  40  CFR  247.3.  These  defi.iitions  are 
repeated  here  as  a  reference  for  the 
convenience  of  the  reader.  The  Agency 
is  not  proposing  to  change  these 
definitions  and  will  not  consider  any 
comments  submitted  on  these  terms. 
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Postconsumer  materials  means  a  material 
or  finished  product  that  has  served  its 
intended  end  use  and  has  been  diverted  or 
recovered  from  waste  destined  for  disp>osal. 
having  completed  its  life  as  a  consumer  item. 
Postconsumer  material  is  part  of  the  broader 
category  of  recovered  materials. 

Recovered  materials  means  waste  materials 
and  byproducts  which  have  been  recovered 
or  diverted  from  solid  waste,  but  such  term 
does  not  include  those  materials  and 
byproducts  generated  from,  and  commonly 
used  within  an  original  manufacturing 
process. 

C.  Request  for  Comments 

EPA  requests  comments,  including 
additional  supporting  documentation 
and  information,  on  the  types  of 
recovered  materials  identified  in  the 
item  recommendations,  the 
recommended  recovered  and 
postconsumer  materials  content  levels, 
and  other  recommendations  for 
purchasing  the  designated  items 
containing  recovered  materials.  EPA 
requests  specific  comments  and 
information  on  the  following  issues: 

•  Whether  any  specifications  exist  or 
are  appropriate  for  park  benches  or 
picnic  tables  made  from  steel  or 
aluminiun  containing  recovered 
materials; 

•  Whether  any  specifications  exist  or 
are  appropriate  for  solid  plastic  binders 
containing  recovered  materials; 

•  Whether  any  specifications  or 
standards  exist  for  awards  or  plaques 
containing  recovered  materials;  and 

•  Whether  any  specifications  or 
standards  exist  for  mats  containing 
recovered  materials. 

III.  Supporting  Information  and 
Accessing  Internet 

The  index  of  supporting  materials  for 
today's  draft  RMAN  III  is  available  in 
the  RCRA  Information  Center  (RIC)  and 
on  EPA's  Internet  web  page.  The 
address  and  telephone  number  of  the 
RIC  are  provided  in  ADDRESSES  above. 
The  index  and  the  following  supporting 
materials  are  available  on  the  Internet: 

"Background  Document  for  Proposed 
CPG  m  and  Draft  RMAN  III,"  EPA530- 
R-98-003.  U.S.  EPA.  Office  of  Sofid 
Waste  and  Emergency  Response,  April, 
1998. 

Copies  of  the  following  supporting 
materials  are  available  for  viewing  at  the 
RIC  only: 

"Recovered  Materials  Product 
Research  for  the  Comprehensive 
Procurement  Guideline  III,"  Draft 
Report.  September  26,  1997. 

Follow  these  instructions  to  access 
information  electronically: 

WWW:  http://vvrwrw.epa.gov/epao5wer/ 

non-hw/procure.htm. 
FTP:  ftp.epa.gov 


Login:  anonymous 

Password:  your  Internet  address 

Files  are  located  in  /pub/epaoswer. 

Dated:  August  19,  1998. 
Carol  M .  Browner, 
Administrator. 

Recovered  Materials  Advisory  Notice 
III 

The  following  represents  EPA's  draft 
recommendations  to  procuring  agencies 
for  purchasing  the  items  proposed  today 
for  designation  in  the  Comprehensive 
Procurement  Guideline  III,  in 
compUance  with  section  6002  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  These  recommendations 
are  intended  to  be  used  in  conjunction 
with  RMAN  I  (60  FR  21386.  May  1, 
1995),  the  Paper  Products  RMAN  (61  FR 
26985,  May  29,  1996),  and  RMAN  II  (62 
FR  60975.  November  13,  1997).  Refer  to 
the  previous  RMANs  or  the  Code  of 
Federal  Regulations  at  40  CFR  Part  247 
for  definitions,  general 
recommendations  for  affirmative 
procurement  programs,  and 
recommendations  for  previously 
designated  items. 

Contents 

I.  General  Recommendations 

II.  Specific  Recommendations  for 

Procurement  of  Designated  Items 
Part  C.  Construction  Products 
Section  C-8.  Nylon  Carpet  (Broadloom  and 

Tiles)  Made  with  Backing  Containing 

Recovered  Materials 
Section  C-9.  Carpet  Cushion  Made  from 

Bonded  Polyurethane,  Jute,  Synthetic 

Fibers,  or  Rubber  Containing  Recovered 

Materials 
Section  C-10.  Flowable  Fill  Containing 

Coal  Fly  Ash  and/or  Ferrous  Foundry 

Sands 
Section  C-11.  Railroad  Grade  Crossing 

Surfaces  Containing  Coal  Fly  Ash, 

Recovered  Rubber,  or  Recovered  Steel 
Part  E.  Park  and  Recreation  Products 
Section  E-3.  Park  Benches  and  Picnic 

Tables  Containing  Recovered  Steel, 

Aluminum,  Plastic,  or  Concrete 
Section  E— 4.  Playground  Equipment 

Containing  Recovered  Plastic,  Steel,  or 

Aluminum 
Part  F.  Landscaping  Products 
Section  F-2.  Compost  Made  from  Yard 

Trimmings  and/or  Food  Waste  (Revised) 
Section  F-5.  Plastic  Lumber  Landscaping 

Timbers  and  Posts  Containing  Recovered 

Materials 
Part  G.  Non-Paper  Office  Products 
Section  G-8.  Solid  Plastic  Binders,  Plastic 

Clipboards.  Plastic  File  Folders,  Plastic 

Clip  Portfolios,  and  Plastic  Presentation 

Folders  Containing  Recovered  Plastic 
Part  H.  Miscellaneous  Products 
Section  H-2.  Sorbents  Containing 

Recovered  Materials  for  Use  in  Oil  and 

Solvent  Clean-ups  and  as  Animal 

Bedding 
Section  H-3.  Industrial  Drums  Containing 

Recovered  Steel,  Plastic,  and  Paper 


Section  H— 4.  Awards  and  Plaques 

Containing  Recovered  Glass,  Wood. 

Paper,  or  Plastic 
Section  H-5.  Mats  Containing  Recovered 

Rubber  and/or  Plastic 
Section  H-6.  Manual-Grade  Strapping 

Containing  Recovered  Steel  and  Plastic 
Section  H-7.  Signs  Containing  Recovered 

Plastic  or  Aluminum  and  Sign  Posts/ 

Supports  Containing  Recovered  Plastic 

or  Steel 

I.  General  Recommendations 

(See  the  May  1. 1995  RMAN  I  for  EPA's 
general  recommendations  for 
definitions,  specifications,  and 
affirmative  procurement  programs.) 

II.  Specific  Recommendations  for 
Procurement  of  Designated  Items 

(See  the  May  1, 1995  RMAN  I,  the  May 
29,  1996  Paper  Products  RMAN,  and  the 
November  13,  1997  RMAN  II  for 
recommendations  for  previously- 
designated  items.) 

Part  C — Construction  Products 

Note:  Refer  to  Part  F — Landscaping 
Products  for  additional  items  that  can  be 
used  in  construction  applications. 

Section  C-8.  Nylon  Carpet  (Broadloom 
and  Tiles)  Made  With  Backing 
Containing  Recovered  Materials 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  C-8,  procuring  agencies 
establish  minimum  content  standards 
for  use  in  purchasing  nylon  broadloom 
carpet  and  carpet  tiles  made  with 
backing  containing  recovered  materials. 
EPA  further  recommends  that  Federal 
procuring  agencies  use  GSA's  carpet 
contract  GS-00F-8453-A  when 
purchasing  nylon  broadloom  carpet  or 
carpet  tiles  made  with  backing 
containing  recovered  materials. 

Table  C-8. — Recommended  Recov- 
ered Materials  Content  Levels 
FOR  Backing  for  Nylon  Broad- 
loom AND  Carpet  Tiles 


Material 

Postconsumer 
content  (%) 

Total  re- 
covered 
materials 
content 
(%) 

Old  carpets 

35-70 

100 

Note:  EPA's  recommendation  does  not 
preclude  a  procuring  agency  from  purchasing 
broadloom  carpet  or  carpet  tiles  made  from 
another  material,  such  as  wool.  It  simply 
requires  that  procuring  agencies,  when 
purchasing  nylon  broadloom  carpet  or  carpet 
tiles,  purchase  these  items  made  with 
backing  containing  recovered  materials  when 
they  meet  applicable  specifications  and 
performance  requirements.  Refer  to  Section 
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C— 4  in  RMAN  I  for  EPA's  recommendations 
for  purchasing  polyester  carpet  containing 
recovered  materials. 

Specifications:  EPA  recommends  that 
procuring  agencies  review^  their  carpet 
specifications  and  revise  them  as 
necessary  to  permit  the  use  of  backing 
containing  recovered  materials. 

Section  C-9.  Carpet  Cushion  Made 
From  Bonded  Polyurethane,  Jute, 
Synthetic  Fibers,  or  Rubber  Containing 
Recovered  Materials 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  C-9,  prociuing  agencies 
establish  minimum  content  standards 
for  use  in  purchasing  bonded 
polyurethane,  jute,  synthetic  fiber,  or 
rubber  carpet  cushion  containing 
recovered  materials. 

Table  C-9.— Recommended  Recov- 
ered Materials  Content  Levels 
for  Bonded  Polyurethane,  Jute. 
Synthetic  Fiber,  and  Rubber 
Carpet  Cushion 


Table  C-9. — Recommended  Recov- 
ered Materials  Content  Levels 
for  Bonded  Polyurethane,  Jute, 
Synthetic  Fiber,  and  Rubber 
Carpet  Cushion— Continued 


Product 

Matehal 

Post 
con- 
sumer 
content 
{%) 

Total  re- 
covered 

mate- 

hals 

content 

(%) 

Synthetic 

Carpet 

fabhca- 

tion 

scrap. 
Tire  rubt)er 

100 

fibers. 
Rubber 

60-90 

60-90 

Product 

Material 

Post 

COfV 

sumer 

content 

{%) 

Total  re- 
covered 
mate- 
rials 
content 
(%) 

Bonded 
poly- 
urethane. 

Jute 

Old  carpet 
cushion. 

Burlap 

15-50 
40 

15-50 
40 

Note:  EPA's  recommendations  do  not 
preclude  a  procuring  agency  from  purchasing 
another  type  of  carpet  cushion.  They  simply 
require  that  procuring  agencies,  when 
purchasing  bonded  polyurethane,  jute, 
synthetic  fiber,  or  rubber  carpet  cushions, 
purchase  these  items  made  with  recovered 
materials  when  these  items  meet  applicable 
s()ecifications  and  performance  requirements. 
Refer  to  Section  C-4  in  RMAN  I  for  EPA's 
recommendations  for  purchasing  polyester 
carpet  containing  recovered  materials. 

Specifications:  EPA  is  not  aware  of 
carpet  cushion  specifications  unique  to 
carpet  cushions  containing  recovered 
materials.  Therefore,  EPA  recommends 
that  procuring  agencies  use  the 
standards  set  by  the  Carpet  and  Rug 
Institute  and  the  Carpet  Cushion 
Council  when  purchasing  bonded 
polyurethane,  jute,  synthetic  fiber,  or 
rubber  carpet  cushion  containing 
recovered  materials. 


Section  C-10.  Flowable  Fill  Containing 
Coal  Fly  Ash  and/or  Ferrous  Foundry 
Sands 

Preference  Program:  EPA 
recommends  that  procuring  agencies 
use  flowable  fill  containing  coal  fly  ash 
and/or  ferrous  foundry  sands  for  backfill 
and  other  fill  applications.  EPA  further 
recommends  that  procuring  agencies 
include  provisions  in  all  construction 
contracts  involving  backfill  or  other  fill 
applications,  to  allow  for  the  use  of 
flowable  fill  containing  coal  fly  ash  and/ 
or  ferrous  foundry  sands,  where 
appropriate. 

The  specific  percentage  of  coal  flv  ash 
or  ferrous  foundry  sands  used  in 
flowable  fill  depend  on  the  specifics  of 
the  job,  including  the  type  of  coal  fly 
ash  used  (Class  C  or  Class  F);  the 
strength,  set  time,  and  flowability 
needed;  and  bleeding  and  shrinkage. 
Therefore,  EPA  is  not  recommending 
specific  coal  fly  ash  or  ferrous  foundry 
sands  content  levels  for  procuring 
agencies  to  use  in  establishing 
minimum  content  standards  for 
flowable  fill.  EPA  recommends  that 
procuring  agencies  refer  to  the  mix 
proportions  in  Tables  C-lOa  and  C-lOb 
for  typical  proportions  for  high  and  low 
coal  fly  ash  content  mixes.  EPA  further 
recommends  that  procuring  agencies 
refer  to  American  Concrete  Institute 
(ACI)  report  ACI  229R-94  for  guidance 
on  the  percentages  of  coal  fly  ash  that 
can  be  used  in  flowable  fill  mixtures. 


Table  C-1  Oa.— Typical  Proportions  for  High  Fly  Ash  Content  Flowable  Fills 


Component 


Ry  ash  (95%) 
Cement  (5%)  . 
Added  water  .. 


Total 


Range  kg/m^  (Ib/yd^) 


949  to  1542  (1600  to  2600) 

47  to  74  (80  to  125)  

222  to  371  (375  to  625)  


Mix  destgn 
kg/m^  (Ib/ydS) 


1234  (2080) 

62  (104) 
•247  (416) 


1543  (2600) 


*  Equal  to  189  liters  (50  gallons). 

Source:  "Fly  Ash  Facts  for  Highway  Engineers."  FHWA-SA-94-081,  U.S.  Department  of  Transportation,  Federal  Highway  Administration  Au- 
gust 1995. 

Table  C-1  Ob.— Typical  Proportions  for  Low  Fly  Ash  Content  Flowable  Fills 


Component 


Fly  ash  (6%  to  14%)t 

Cement 

Sand 

Added  water 


Total 


Range  kg/m^  (Ib/yd^) 


119  to  297  (200  to  500)  

30  to  119  (50  to  200)  

1483  to  1780  (2500  to  3000) 
198  to  494  (333  to  833)  


Mix  Destgn 
kg/m3  (Ib/yd3) 


178  (300) 
59  (100) 
1542  (2600) 
•297  (500) 


2076  (3500) 


t  High  cateium  fly  ash  Is  used  in  lower  amounts  than  low  calcium  fly  ash. 
•  Equal  to  227  liters  (60  gallons). 

Source:  "Fly  Ash  Facts  for  Highway  Engineers,"  FHWA-SA-94-081,  U.S.  Department  of  Transportation,  Federal  Highway  Administration,  Au- 
gust 1995. 
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Specifications:  The  following 
recommendations  address  mix  designs, 
test  methods,  and  performance 
standards. 

•  Mix  designs.  EPA  recommends  that 
procuring  agencies  use  ACI  report 
ACI229R-94,  "Controlled  Low  Strength 
Materials  (CLSM)"  and  "Fly  Ash  Facts 
for  Highway  Engineers."  (FHVVA-SA- 
94-081,  U.S.  Department  of 
Transportation,  Federal  Highway 
Administration,  August  1995)  in 
developing  mix  designs.  Among  other 
things,  ACI229R-94  addresses  materials, 
including  coal  fly  ash  and  foundry 
sands,  mix  design,  and  mixing, 
transporting,  and  placing.  It  also 
provides  examples  of  mixture  designs 
containing  coal  fly  used  by  the  states  of 
Iowa,  Florida,  Illinois,  Indiana, 
Oklahoma,  Michigan,  Ohio,  and  South 
Carolina.  "Fly  Ash  Facts  for  Highway 
Engineers"  addresses  materials, 
strength,  flowability,  time  of  set, 
bleeding  and  shrinkage. 

A  mix  design  for  the  use  of  foundry 
sand  and  coal  fly  ash  in  flowable  fill 
was  developed  for  Ford  Motor 
Company.  Procuring  agencies  can  obtain 
a  copy  of  this  design  by  contacting  the 
RCRA  Hotline  at  1-800-424-9346. 
Table  C-lOc  provides  the  recommended 
trial  mixture  from  this  specification. 

Table  C-ioc— Materials  Quan- 
tities FOR  Flowable  Fill  Mixture 
Containing  Foundry  Sands  and 
Coal  Fly  Ash 


Component 


Cement  

Coal  fly  ash  ... 
Foundry  sand 
Water  


Quantity 
per  cubic 

yard 

(lbs.) 


50 

250 

2850 

500 


•  Materials  specifications  and  test 
methods.  EPA  recommends  that 
procuring  agencies  use  ACI229R-94  and 
the  ASTM  standards  listed  in  Table  C- 
lOd  when  purchasing  flowable  fill  or 
contracting  for  construction  that 
involves  backfiUing  or  other  fill 
applications. 

EPA  recommends  that  procuring 
agencies  refer  to  ASTM  C  33-93, 
"Standard  Specification  for  Concrete 
Aggregates,"  for  appropriate  gradation 
requirements  for  ferrous  foundry  sands 
used  as  aggregates  in  flowable  fills. 
Procuring  agencies  should  note  that 
ferrous  foundry  sands  may  need  to  be 
blended  with  natural  sand  or  other  fine 
aggregate  to  meet  the  C  33-93  gradation 
requirements. 


Table  C-10d.— Recommended  Test 
Methods  for  Flowable  Fills 
(Controlled  Low  Strength  Ma- 
terials) 


ASTM  speci- 
fication NO. 


D  4832-95e1 


D  5239-92 


D  5971-96 


D  6103-07 


D  6023-96 


Title 


D  5971-96 


D  6024-96 


Standard  Test  Method  for 
Preparation  and  Testing  of 
Controlled  Low  Strength 
Material  (CLSM)  Test  Cyl- 
inders. 

Standard  Practice  for  Charac- 
terizing Fly  Ash  for  Use  in 
Soil  Stabilization. 

Standard  Practice  for  Sam- 
pling Freshly  Mixed  Con- 
trolled Low  Strength  Mate- 
rial. 

Standard  Test  Method  for 
Flow  Consistency  of  Con- 
trolled Low  Strength  Mate- 
rial. 

Standard  Test  Method  for  Unit 
Weight,  Yield,  Cement  Con- 
tent and  Air  Content 
(Gravimetric)  of  Controlled 
Low  Strength  Material 
(CLSM). 

Standard  Practice  for  Sam- 
pling Freshly  Mixed  Con- 
trolled Low  Strength  Mate- 
rial. 

Standard  Test  Method  for  Ball 
Drop  on  Controlled  Low 
Strength  Material  (CLSM)  to 
Determine  Suitability  for 
Load  Application. 


•  State  specifications.  The  following 
states  have  specifications  for  flowable 
fill  containing  coal  fly  ash:  California, 
Colorado,  Delaware,  Florida,  Georgia, 
Illinois,  Indiana,  Kansas,  Kentucky, 
Maryland,  Massachusetts,  Michigan, 
Minnesota,  Nebraska,  New  Hampshire, 
New  Mexico,  North  Carolina,  Ohio, 
Texas,  Washington,  West  Virginia,  and 
Wisconsin. 

The  state  of  Ohio  has  a  specification 
entitled  "Flowable  Fill  Made  with  Spent 
Foundry  Sand,"  and  the  states  of 
Pennsylvania,  Wisconsin,  and  Indiana 
are  developing  specifications  for  using 
foundry  sands  in  flowable  fill. 

If  needed,  procuring  agencies  can 
obtain  state  specifications  from  the 
respective  state  transportation 
departments  and  adapt  them  for  use  in 
their  programs.  ACI229R-94  includes 
mix  designs  from  several  of  these  states. 

•  Contract  specifications.  EPA 
recommends  that  procuring  agencies 
which  prepare  or  review  "contract" 
specifications  for  individual 
construction  projects  revise  those 
specifications  to  allow  the  use  of 
flowable  fills  containing  coal  fly  ash 
and/or  ferrous  foundry  sands. 


•  Performance  standards.  EPA 
recommends  that  procuring  agencies 
review  and,  if  necessary,  revise 
performance  standards  relating  to  fill 
materials  to  insure  that  they  do  not 
arbitrarily  restrict  or  preclude  the  use  of 
flowable  fills  containing  coal  fly  ash 
and/or  ferrous  foundry  sands,  either 
intentionally  or  inadvertently,  unless 
the  restriction  is  justified  on  a  job-by-job 
basis:  (1)  to  meet  reasonable 
performance  requirements  for  fill 
materials  or  (2)  because  the  use  of  coal 
fly  ash  or  ferrous  foundry  sands  would 
be  inappropriate  for  technical  reasons. 
EPA  recommends  that  this  justification 
be  documented  based  on  specific 
performance  information.  Legitimate 
documentation  of  technical  infeasibility 
can  be  for  certain  classes  of 
applications,  rather  than  on  a  job-by-job 
basis.  Agencies  should  reference  such 
documentation  in  individual  contract 
specifications,  to  avoid  extensive 
repetition  of  previously  documented 
points.  However,  procuring  agencies 
should  be  prepared  to  submit  such 
documentation  to  scrutiny  by  interested 
parties  and  should  have  a  review 
process  available  in  the  event  of 
disagreements. 

Promotion  program:  EPA 
recommends  that,  as  part  of  the 
promotion  programs  required  by  section 
6002(1)  of  the  Resource  Conservation 
and  Recovery  Act,  procuring  agencies 
conduct  demonstration  programs  for 
using  flowable  fills  containing  coal  fly 
ash  and/or  ferrous  foundry  sands.  EPA 
further  recommends  that  procuring 
agencies  educate  construction 
contractors  about  the  design,  use,  and 
performance  of  flowable  fills  containing 
coal  fly  ash  and/or  ferrous  foundry 
sands. 

Section  C-11.  Railroad  Grade  Crossing 
Surfaces  Containing  Coal  Fly  Ash. 
Recovered  Rubber,  or  Recovered  Steel 

Preference  Program:  EPA 
recommends  that  based  on  the 
recovered  materials  content  levels 
shown  in  Table  C-lla,  procuring 
agencies  establish  minimum  content 
standards  for  use  in  purchasing 
concrete,  rubber,  and  steel  railroad 
grade  crossing  surfaces  containing 
recovered  materials. 

EPA  further  recommends  that 
procuring  agencies  include  provisions 
in  all  concrete  railroad  grade  crossing 
construction  contracts  to  allow  for  the 
use,  as  optional  or  alternate  materials,  of 
concrete  containing  coal  fly  ash,  where 
appropriate. 
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Table  C-1  1a.— Recommended  Re- 
covered Materials  Content  Lev- 
els FOR  Concrete,  Rubber,  and 
Steel  Railroad  Grade  Crossing 
Surface 


Surface 
material 

Recovered 
material 

Post- 
con- 
sumer 
content 
(%) 

Total  re- 
covered 
mate- 
rials 
content 
(%) 

Concrete  ... 

Coal  fly 
ash. 
Tire  rut)ber 
Steel  

15-20 

RutJber 

85-95 

Steel  

16-75 

20-100 

Notes:  EPA's  recommendations  do  not 
preclude  a  procuring  agency  from  purchasing 
another  type  of  railroad  grade  crossing 
surface,  such  as  wood  or  asphalt.  They 
simply  require  that  procuring  agencies,  when 
purchasing  concrete,  rubber,  or  steel  grade 
crossing  surfaces,  purchase  these  items  made 
with  recovered  materials  when  these  items 
meet  applicable  specifications  and 
performance  requirements.  However,  EPA 
recommends  that  procuring  agencies 
consider  using  concrete,  rubber,  or  steel 
grade  crossing  surfaces. 

The  recominended  recovered 
materials  content  levels  for  rubber 
railroad  grade  crossing  surfaces  are 
based  on  the  weight  of  the  raw 
materials,  exclusive  of  any  additives 
such  as  binders  or  additives. 

Cocd  fly  ash  can  be  used  as  an 
ingredient  of  concrete  slabs,  pavements, 
or  controlled  density  fill  product, 
depending  on  the  type  of  concrete 
crossing  system  installed.  Higher 
percentages  of  coal  fly  ash  can  be  used 
in  the  concrete  mixture;  the  higher 
percentages  help  to  produce  a  more 
workable  and  durable  product  but  can 
prolong  the  ciu-ing  process. 

Specifications:  EPA  reconunends  that 
procuring  agencies  use  the  ASTM 
standards  listed  in  Table  C-1  lb  when 
purchasing  rubber  railroad  grade 
crossing  surfaces.  EPA  recommends  that 
procuring  agencies  use  the  ASTM  and 
AASHTO  standards  listed  in  Table  C- 
11c  when  purchasing  concrete  railroad 
grade  crossing  surfaces. 

Table  C-1 1  b.— Recommended  Spec- 
ifications FOR  Rubber  Railroad 
Grade  Crossings 


ASTM  speci- 

Title 

fication  No. 

D  2000-96  ... 

Rubber  Products  in  Auto- 

motive Applications. 

D  2240-97  ... 

Rut)t»er  Property— Durometer 

Hardness. 

D  412-97  

Vulcanized  Rubber  and  Ther- 

moplastic Rubbers  and 

Thermoplastic  Elastomers — 

Tension. 

Table  C-1  i  b.— Recommended  Spec- 
ifications FOR  Rubber  Railroad 
Grade  Crossings— Continued 


ASTM  speci- 

Title 

fication  No. 

D  297-93  

Rubber  Products— Chemical 

Analysis. 

E  303-93  

Measuring  Surface  Frictional 

Properties  Using  the  British 

Pendulum  Tester. 

D  1171-94  ... 

Rubt>er  Deterioration — Sur- 

face Ozone  Cracking  Out- 

doors or  Chamber  (Tri- 

angular Specimens). 

D  573-88  

Deterioration  in  an  Air  Oven. 

D  395-89  

Rutjber  Property — Compres- 

sion Set. 

D  257-93  

DC  Resistance  or  Conduct- 

ance of  Insulating  Materials. 

D  2137-94  ... 

Rubber  Property— Brittleness 

Point  of  Fiexitjle  Polymers 

and  Coated  Fat>rics. 

Table  C-1  ic— Recommended 

Specifications  for  Cement  and 
Concrete  Containing  Recovered 
Materials 


Specification  No. 

Title 

ASTM  C  595  .... 

Standard  Specification  for 

Blended  Hydraulic  Ce- 

ments. 

ASTM  C  150  .... 

Standard  Specification  for 

Portland  Cement. 

AASHTO  M  240 

Blended  Hydraulic  Ce- 

ments. 

ASTM  C  618  .... 

Standard  Specification  for 

Fly  Ash  and  Raw  or 

Calcined  Natural 

Pozzolan  for  Use  as  a 

Mineral  Admixture  in 

Portland  Cement  Con- 

crete. 

ASTM  C  311    .... 

Standard  Methods  of  Sam- 

pling and  Testing  Fly 

Ash  and  Natural 

Pozzolans  for  Use  as  a 

Mineral  Admixture  in 

Portland  Cement  Con- 

crete. 

Part  E.  Park  and  Recreation  Products 

Section  E-3.  Picnic  Tables  and  Park 
Benches  Containing  Recovered  Steel, 
Aluminum,  or  Plastic 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  E-3a,  procuring 
agencies  establish  minimum  content 
standards  for  use  in  purchasing 
aluminum,  steel,  or  plastic  park  benches 
and  picnic  tables  containing  recovered 
materials. 


Table  E-3a.— Recommended  Re- 
covered Materials  Content  Lev- 
els FOR  Picnic  Tables  and  Park 
Benches  Containing  Recovered 
Aluminum,  Steel,  Concrete  or 
Plastic 


Total 

Post- 

recov- 

con- 

ered 

Material 

sumer 

mate- 

content 

rials 

(%) 

content 

(%) 

Plastics  

90-100 

100 

Plastic  composites  

50-100 

100 

Aluminum  

25 

25 

Concrete 

15-^0 

Steel  

16-25 

100 

Notes:  "Plastics"  includes  both  single  and 
mixed  plastic  resins.  Picnic  tables  and  park 
benches  made  with  recovered  plastics  mav 
also  contain  other  recovered  materials  such 
as  sawdust,  wood,  or  fiberglass  The 
percentage  of  these  materials  contained  in 
the  product  would  also  count  toward  the 
recovered  materials  content  level  of  the  item 

EPA's  recommendations  do  not 
preclude  a  procuring  agency  from 
purchasing  park  benches  or  picnic 
tables  made  from  other  materials.  They 
simply  require  that  procuring  agencies, 
when  purchasing  park  benches  or  picnic 
tables  made  from  plastic,  aluminum, 
concrete,  or  steel  purchase  these  items 
made  with  recovered  materials  when 
these  items  meet  applicable 
specifications  and  performance 
requirements. 

Specifications:  EPA  did  not  identify 
any  specifications  for  park  benches  or 
picnic  tables  made  from  steel  or 
aluminum  and  requests  comments  on 
whether  any  specifications  exist  or  are 
appropriate  for  these  materials  when 
used  in  park  benches  and  picnic  tables. 

EPA  recommends  that  procuring 
agencies  use  the  ASTTwl  specifications 
referenced  in  Table  E-3b  for  park 
benches  and  picnic  tables  made  from 
plastic  lumber. 

Table  E-3b.— Recommended  Speci- 
fications FOR  Plastic  Lumber 
Used  In  Park  Benches  and  Picnic 
Tables 


ASTM  speci- 
fication nunv 
t)er 


D  6108-97 


D  6109-97 


Title 


Standard  Test  Method  for 
Compressive  Properties  of 
Plastic  Lumtjer. 

Standard  Test  MettxxJ  for 
Flexural  Properties  of 
Unreinforced  and  Rein- 
forced Plastic  Lumber. 
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Table  E-3b.— Recommended  Speci- 
fications FOR  Plastic  Lumber 
Used  In  Park  Benches  and  Picnic 
Tables — Continued 


ASTM  speci- 
fication num- 
ber 

Title 

0  6111-97  ... 

Standard  Test  Method  for 

Bulk  Density  and  Specific 
Gravity  of  Plastic  Lumber 
and  Shapes  by  Displace- 
ment. 

D  6112-97  ... 

Standard  Test  Method  for 

Compressive  and  Flexural 

Creep  and  Creep  Rupture 
of  Plastic  Lumt)er  and 

D  6117-97  ... 

Shapes. 
Standard  Test  Method  foe  Me- 

chanical Fasteners  in  Plas- 

tic Lumber  and  Shapes. 

agencies  establish  minimum  content 
standards  for  use  in  purchasing 
playground  equipment  made  from 
plastic  lumber,  steel,  or  aluminum 
containing  recovered  materials. 

Table  E-4a.— Recommended  Re- 
covered Materials  Content  Lev- 
els FOR  Playground  Equipment 
Containing  Recovered  Plastic, 
Steel,  or  Aluminum 


Section  E-4.  Playground  Equipment 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  E^a,  procuring 


Material 

Post- 
con- 
sumer 
content 
(%) 

Total  re- 
covered 
mate- 
rials 
content 
(%) 

Plastics 

Plastic  Composites  

Steel  

Aluminum  

90-100 
50-75 
25-100 
25 

100 

95-100 
25-100 
25 

Notes:  "Plastics"  includes  both  single  and 
mixed  plastic  resins.  Playground  equipment 
made  with  recovered  plastics  may  also 
contain  other  recovered  materials  such  as 
wood  or  fiberglass.  The  percentage  of  these 


materials  contained  in  the  product  would 
also  count  toward  the  recovered  materials 
content  level  of  the  item. 

•  EPA's  recommendations  do  not 
preclude  a  procuring  agency  from 
purchasing  playground  equipment  made 
from  other  materials.  They  simply 
require  that  procuring  agencies,  when 
purchasing  playground  equipment  made 
from  plastic,  aluminum,  or  steel 
purchase  these  items  made  with 
recovered  materials  when  the  item 
meets  applicable  specifications  and 
performance  requirements. 

Specifications:  EPA  recommends  that 
procuring  agencies  use  the 
specifications  in  Table  E— 4b  when 
procuring  playground  equipment. 
Playground  equipment  may  also  be 
subject  to  state  and  local  codes  and 
standards  as  well  as  Federal  child  safety 
laws.  EPA  also  recommends  that 
procuring  agencies  use  the  ASTM 
specifications  referenced  in  Table  E— 4c 
for  playground  equipment  made  from 
plastic  lumber. 


Table  E-4b.— Recommended  Safety  Specifications  for  Playground  Equipment 


Specification 

Title 

Consumer  Product  Safety  Commission  (CPSC)  Publication  No.  325  

ASTM  F-1487-95  

Handbook  for  Public  Playground  Safety. 

Safety  Performance  Specification  for  Playground  Equipment  for  Put>lic 
Use. 

Table  E-4c.— Recommended  Specifications  for  Plastic  Lumber  Used  in  Playground  Equipment 


ASTM  specification  numt)er 


D  6108-97 
D  6109-97 
D  61 11-97 

D  61 12-97 

D  6117-97 


Title 


Standard  Test  Method  for  Compressive  Properties  of  Plastic  Lumtser. 

Standard  Test  Method  for  Flexural  Properties  of  Unreinforced  and  Reinforced  Plastic  Lumber. 

Standard  Test  Method  for  Bulk  Density  and  Specific  Gravity  of  Plastic  Lumber  and  Shapes  by 

Displacement. 
Standard  Test  Method  for  Compressive  and  Flexural  Creep  and  Creep  Rupture  of  Plastic 

Lumt)er  and  Shapes. 
Standard  Test  Method  for  Mechanical  Fasteners  in  Plastic  Lumber  and  Shapes. 


Part  F.  Landscaping  Products 

Section  F-2.  Compost  Made  From  Yard 
Trimmings  and/or  Food  Waste  (Revised) 

Note:  Following  are  EPA's  revised 
recommendations  for  purchasing  compost. 
The  revisions  add  recommendations  for 
purchasing  compost  made  from  food  waste  to 
EPA's  1995  recommendations  for  purchasing 
yard  trimmings  compost.  When  EPA  issues 
final  recommendations  for  purchasing 
composts  made  from  yard  trimmings  and/or 
food  waste,  procuring  agencies  should 
substitute  them  for  the  recommendations 
found  in  Section  F-2  of  the  1995  RMAN  I. 

Preference  Program:  EPA 
recommends  that  procuring  agencies 
purchase  or  use  compost  made  from 
yard  trimmings,  leaves,  grass  clippings 
and/or  food  wastes  in  such  applications 
as  landscaping,  seeding  of  grass  or  other 


plants  on  roadsides  and  embankments, 
as  nutritious  mulch  under  trees  and 
shrubs,  and  in  erosion  control  and  soil 
reclamation. 

EPA  further  recommends  that  those 
procuring  agencies  that  have  an 
adequate  volume  of  yard  trimmings, 
leaves,  grass  clippings,  and/or  food 
wastes,  as  well  as  sufficient  space  for 
composting,  should  implement  a 
composting  system  to  produce  compost 
from  these  materials  to  meet  their 
landscaping  and  other  needs. 

Specifications:  EPA  recommends  that 
procuring  agencies  ensure  that  there  is 
no  language  in  their  specifications 
relating  to  landscaping,  soil 
amendments,  erosion  control,  or  soil 
reclamation  that  would  preclude  or 
discourage  the  use  of  compost.  For 


instance,  if  specifications  address  the 
use  of  straw  or  hay  in  roadside 
revegetation  projects,  procuring 
agencies  should  assess  whether  compost 
could  substitute  for  straw  or  hay  or  be 
used  in  combination  with  them. 

The  U.S.  Department  of 
Transportation's  "Standard 
Specifications  for  Construction  of  Roads 
and  Bridges  on  Federal  Highway 
Projects  1996,"  specifies  compost  as  one 
of  the  materials  suitable  for  use  in 
roadside  revegetation  projects 
associated  with  road  construction. 
These  standards  do  not  preclude  the  use 
of  compost  made  from  yard  trimmings, 
leaves,  grass,  clippings,  and/or  food 
waste. 

The  State  of  Maine  has  developed 
quality  standards  for  compost  products 
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that  are  used  by  its  agencies  and/ or 
purchased  with  state  hinds.  The  quaUty 
standards  have  been  set  for  six  types  of 
compost  products,  ranging  from  topsoil 
(three  classes),  to  wetland  substrate,  to 
mulch  (two  classes).  For  each  of  these 
types  of  compost  product,  standards  for 
maturity,  odor,  texture,  nutrients,  pH, 
salt  content,  organic  content,  pathogen 
reduction,  heavy  metals,  foreign  matter, 
moisture  content,  and  density  have  been 
established.  EPA  recommends  that 
procuring  agencies  obtain  and  adapt  this 
or  another  suitable  specification  for 
their  use  in  purchasing  compost 
products. 

The  Composting  Council  is  helping  to 
define  and  develop  industry  wide 
standards  for  composts  made  from 
various  combinations  of  materials, 
including  yard  trimmings,  leaves,  grass 
clippings,  and  food  wastes.  The 
Composting  Council  publishes  these 
standards  in  an  operating  guide  for 
composting  facihties  entitled,  "Test 
Methods  for  Examination  of  Composting 
and  Compost."  The  guide  also  provides 
standards  for  the  suitability  of  different 
types  of  composts  made  for  different 
applications,  depending  on  the  compost 
mix. 

Section  F-5.  Plastic  Liunber 
Landscaping  Timbers  and  Posts 
Containing  Recovered  Materials 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  F-5a,  procuring 
agencies  establish  minimum  content 
standards  for  use  in  purchasing  plastic 


lumber  landscaping  timbers  and  posts 
containing  recovered  materials. 


Table  F-5a.— Recommended  Recov- 
ered Materials  Content  Levels 
FOR  Plastic  Lumber  Landscaping 
Timbers  and  Posts 


Table  F-5b.— Recommended  Speci- 
fications   FOR    Plastic    Lumber 
Landscaping   Timbers   and 
Posts — Continued 


Material 

Post- 

con- 

sumer- 

content 

(%) 

Total  re- 
covered 
mate- 
rials 
content 
(%) 

HDPE  

Mixed  Plastics/Sawdust 

HDPE/Fiberglass 

Other  mixed  resins 

25-100 
50 
75 
50-100 

75-100 
100 
95 
95-100 

ASTM  speci- 
fication No. 


D  6108-97  .. 


Title 


Standard  Test  Method  for 
Compressive  Properties  of 
Plastic  Lumber. 


ASTM  speci- 
fication No. 


Note:  EPA's  recommendations  do  not 
preclude  a  procuring  agency  from  purchasing 
wooden  landscaping  timbers  and  posts.  They 
simply  require  that  procuring  agencies,  when 
purchasing  plastic  landscaping  timbers  and 
posts  purchase  these  items  made  with 
recovered  materials  when  the  items  meet 
applicable  specifications  and  performance 
requirements. 

Specifications:  EPA  recommends  that 
procuring  agencies  use  the  ASTM 
specifications  referenced  in  Table  F-5b 
for  plastic  lumber  landscaping  timbers 
and  posts. 

Table  F-5b.— Recommended  Speci- 
fications FOR  Plastic  Lumber 
Landscaping  Timbers  and  Posts 


D  6109-97 


D  6111-97  ... 


D  6112-97 


D  6117-97 


Title 


Standard  Test  Method  for 
Flexural  Properties  of 
Unreinforced  and  Rein- 
forced Plastic  Lumber. 

Standard  Test  Method  for 
Bulk  Density  and  Specific 
Gravity  of  Plastic  Lumt)er 
and  Shapes  by  Displace- 
ment 

Standard  Test  Method  for 
Compressive  and  Flexural 
Creep  and  Creep  Rupture 
of  Plastic  Lumber  and 
Shapes. 

Standard  Test  Method  for  Me- 
chanical Fasteners  in  Plas- 
tic Lumtjer  and  Shapes. 


Part  G.  Non-Paper  Office  Products 

Section  G-8.  Solid  Plastic  Binders. 
Plastic  Clipboards,  Plastic  File  Folders, 
Plastic  Clip  Portfolios,  and  Plastic 
Presentation  Folders  Containing 
Recovered  Plastic 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  G-8,  procuring  agencies 
establish  minimum  content  standards 
for  use  in  purchasing  sohd  plastic 
binders,  plastic  clipboards,  plastic  file 
folders,  plastic  clip  portfolios,  and 
plastic  presentation  folders  containing 
recovered  materials. 


Table  G-8  —Recommended  Recovered  Materials  Content  levels  for  Solid  Plastic  Binders,  Clipboards.  File 

FOLDERS,  Clip  Portfolios,  and  Presentation  Folders 


Product 


Solid  plastic  binders 


Plastic  cliptx)ards 


Plastic  file  folders  

Plastic  clip  portfolios 

Plastic  presentation  folders 


Matenal 


HDPE 

PE  

PET  ... 


Misc.  Plastics 

HDPE  

PS  


Misc.  Plastics 

HDPE  

HDPE  

HDPE  


Postconsumer 
content  (%) 


90 
30-50 
100 
80 
90 
SO 
15 
90 
90 
90 


Total  recov- 
ered mate- 
rials content 
(%) 


90 

30-50 

100 

80 

90 

SO 

15-80 

90 

•Q 

90 


Note:  EPA's  recommendations  do  not 
preclude  a  procuring  agency  from  purchasing 
binders,  clipboards,  file  folders,  clip 
portfolios,  or  presentation  folders  made  from 
another  material,  such  as  paper.  They  simply 
require  that  procuring  agencies,  when 
purchasing  these  items  made  from  solid 


plastic,  purchase  them  made  with  recovered 
plastics  when  these  items  meet  applicable 
specifications  and  performance  requirements. 
For  EPA's  recommendations  for  purchasing 
pressboard  binders  and  paper  file  folders 
containing  recovered  materials,  see  table  A- 
ic  in  the  Paper  Products  RMAN  (61  FR 


26986.  May  29.  1996).  See  Table  G-3  in 
RMAN  1  for  EPA's  recommendations  for 
purchasing  plastic-covered  binders 
containing  recovered  materials 

Specifications:  EPA  did  not  identify 
any  specifications  for  solid  plastic 
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binders,  clipboards,  file  folders,  clip 
portfolios,  and  presentation  folders  and 
requests  comments  on  whether  any 
specifications  exist  or  are  appropriate 
for  these  items  containing  recovered 
plastic. 

Part  H.  Miscellaneous  Products 

Section  H-2.  Sorbents 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  H-2a,  procuring 
agencies  establish  minimum  content 
standards  for  use  in  purchasing  sorbent 
materials  for  use  in  oil  and  solvent 
clean-ups  and  for  use  as  animal 
bedding. 

Table  H-2a.— Recommended  Re- 
covered Materials  Content  Lev- 
els FOR  Sorbents  Used  in  Oil 
AND  Solvents  Clean-ups  and  for 
Use  as  Animal  Bedding 


Material 


Paper 

Textiles 

Plastics 

Wood 

Other  Organics/Multi- 
Materials  


Post- 
con- 
sumer 
content 
(%) 


90-100 
95-100 


Total  re- 
covered 
mate- 
rials 
content 
(%) 


100 

95-100 
25-100 

100 

100 


Notes:  "Wood"  includes  materials  such  as 
sawdust  and  lumber  mill  U-immings. 
Examples  of  other  organics  include,  but  are 
not  limited  to.  peanut  hulls  and  com  stover. 
An  example  of  multi-material  sorbents  would 
include,  but  not  be  limited  to.  a  polymer  and 
cellulose  fiber  combination. 

EPA's  recommendations  do  not 
preclude  a  procuring  agency  from 
purchasing  sorbents  made  from  other 
materials.  They  simply  require  that 
procuring  agencies,  when  purchasing 
sorbents  made  from  paper,  wood, 
textiles,  plastics,  or  other  organic 
materials,  purchase  them  made  with 
recovered  materials  when  these  items 
meet  applicable  specifications  and 
performance  requirements. 

Specifications:  EPA  recommends  that 
procuring  agencies  ensure  that  there  is 
no  language  in  their  specifications  for 
sorbents  that  would  preclude  or 
discourage  the  use  of  products 
containing  recovered  materials. 

EPA  recommends  that  procuring 
agencies  use  the  ASTM  specifications  in 
Table  H-2b  when  procuring  sorbents  for 
use  on  oil  and  solvent  clean-ups. 


Table  H-2b.— ASTM  Specifications 
for  Absorbents  and  Adsorbents 


ASTM 

specifica- 

Title 

tion  No. 

F  716-61 

Standard  Method  of  Testing  Sor- 

bent Performance  of  Adsort>- 

ents. 

F  716-82 

Standard  Method  of  Testing  Sor- 

bent         Performance         of 

Absorbents. 

Section  H-3.  Industrial  Drums 
Containing  Recovered  Steel,  Plastic,  and 
Paper 

Preference  Program:  EPA  recommends 
that,  based  on  the  recovered  materials 
content  levels  shown  in  Table  H-3, 
procuring  agencies  establish  minimum 
content  standards  for  use  in  purchasing 
steel,  plastic,  or  fiber  industrial  drums 
containing  recovered  materials.  EPA 
further  recommends  that  procuring 
agencies  reuse  drums,  purchase  or  use 
reconditioned  drums,  or  procure  drum 
reconditioning  services,  whenever 
feasible. 

Table  H-3.— Recommended  Recov- 
ered Materials  Content  Levels 
FOR  Steel,  Plastic,  and  Fiber  In- 
dustrial Drums 


Product 

Material 

Post 
con- 
sumer 
content 
(%) 

Total  re- 
covered 
mate- 
rials 
content 
(%) 

Steel 

Steel  

16 

20-30 

drums. 

Plastic 

HOPE  

30-100 

30-100 

dmms. 

Fiber 

Paper 

100 

100 

drums. 

Note:  EPA's  recommendation  does  not 
preclude  a  procuring  agency  from  purchasing 
another  type  of  industrial  drum.  It  simply 
requires  that  procuring  agencies,  when 
purchasing  steel,  plastic,  or  fiber  industrial 
drums,  purchase  these  items  made  with 
recovered  materials  when  these  items  meet 
applicable  specifications  and  performance 
requirements. 

Specifications:  EPA  is  not  aware  of 
specifications  unique  to  industrial 
drums  containing  recovered  materials. 
EPA  notes  that  industrial  drums 
containing  recovered  materials  can  meet 
applicable  U.S.  Department  of 
Transportation  specifications  for 
packaging  hazardous  materials. 
Additionally,  the  National  Motor 
Freight  Traffic  Association 
specifications  for  containers  used  to 
transport  goods  via  truck  do  not  prohibit 


the  use  of  industrial  drums  containing 
recovered  materials. 

Section  H— 4.  Awards  and  Plaques 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  H-4,  procuring  agencies 
establish  minimum  content  standards 
for  use  in  purchasing  awards  and 
plaques  containing  recovered  materials. 

Table  H-4.— Recommended  Recov- 
ered Materials  Content  Levels 
FOR  Awards  and  Plaques  Con- 
taining Recovered  Materials 


Material 


Glass  

Wood 

Paper 

Plastic  and  Plastic/ 
Wood  Composite 


Post- 
con- 
sumer 
content 
(%) 


75-100 
40-1(30 
50-100 


Total  re- 
covered 
mate- 
rials 
content 
{%) 


100 
100 
40-100 

95-100 


Note:  EPA's  recommendations  do  not 
preclude  a  procuring  agency  from  purchasing 
awards  or  plaques  made  from  other  materials. 
They  simply  require  that  pnxniring  agencies, 
when  purchasing  awards  or  plaques  made 
from  paper,  wood,  glass,  or  plastics/plastic 
composites,  purchase  them  made  with 
recovered  materials  when  these  items  meet 
applicable  specifications  and  performance 
requirements. 

Specifications:  EPA  is  not  aware  of 
specifications  or  standards  for  awards  or 
plaques  containing  recovered  materials 
and  requests  comments  on  whether  any 
applicable  specifications  or  standards 
have  been  developed. 

Section  H-5.  Mats 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  H-5,  procuring  agencies 
establish  minimum  content  standards 
for  use  in  purchasing  mats  containing 
recovered  materials. 

Table  H-5.— Recommended  Recov- 
ered Materials  Content  Levels 
FOR  Mats 


Material 

Post- 
con- 
sumer 
content 
(%) 

Total  re- 
covered 
mate- 
rials 
content 
(%) 

Rubber  

Plastic 

Rubber/Plastic  Composite 

75-100 

10-100 

100 

85-100 
100 
100 
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Note:  EPA's  recommendations  do  not 
preclude  a  procuring  agency  from  purchasing 
mats  made  from  other  materials.  They  simply 
require  that  procuring  agencies,  when 
purchasing  mats  made  from  rubber  and/or 
plastic,  purchase  them  made  with  recovered 
materials  when  these  items  meet  applicable 
specifications  and  performance  requirements. 

Specifications:  EPA  is  not  aware  of 
specifications  or  standards  for  mats 
containing  recovered  materials  and 
requests  comments  on  whether  any 
applicable  specifications  or  standards 
have  been  developed.  EPA  is  aware  of 
one  ASTM  specification  for  wrestling 
mats,  but  does  not  believe  that  this  type 
of  mat  is  purchased  in  appreciable 
quantities  by  prociuing  agencies. 

Section  H-6.  Manual-Grade  Strapping 
Containing  Recovered  Steel  and  Plastic 

Preference  Proffnm:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  H-6a,  procuring 


agencies  establish  minimum  content 
standards  for  use  in  purchasing  manual- 
grade  strapping  containing  recovered 
materials. 

Table  H-6A.— Recommended  Re- 
covered Materials  Content  Lev- 
els FOR  Manual-Grade  Poly- 
ester, Polypropylene,  and  Steel 
Strapping 


Product 

Material 

Post- 
con- 
sumer 
content 
(%) 

Total  re- 
covered 
mate- 
rials 
content 
(%) 

Polyester 
strapping. 

Poly- 
propyl- 
ene 
strapping. 

Steel  strap- 
ping. 

PET  

PP  

Steel  

50-85 
10-15 

50-85 
10-40 

25-100 

Note:  EPA's  recommendations  do  not 
preclude  a  procuring  agency  from  purchasing 
another  type  of  strapping,  such  as  nylon. 
They  simply  require  that  procuring  agencies, 
when  purchasing  pwlyester,  p>olypropylene. 
or  steel  manual-grade  strapping,  purchase 
these  items  made  with  recovered  materials 
when  these  items  meet  applicable 
specifications  and  performance  requirements 

Specifications:  EPA  is  not  aware  of 
specifications  unique  to  strapping 
containing  recovered  materials.  EPA 
notes  that  strapping  containing 
recovered  materials  can  meet  the  ASTM 
strapping  specifications  and  selection 
guide  listed  in  Table  H-6b. 


Table  l-l-6b. — Recommended  ASTM  Specifications  and  Guide  for  Strapping 


ASTM  specjfica- 
tlon/guide  No. 

TWe 

ASTM  D  3953  ... 
ASTM  D  3950  ... 
ASTM  D  4675  ... 

Standard  Specification  for  Strapping,  Flat  Steel  and  Seals. 

Standard  Specification  for  Strapping,  Nonmetallic  (and  Joining  Methnrts). 

Standard  Guide  for  Selection  and  Use  of  Flat  Strapping  Materials. 

Section  H-7.  Signage 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  H-7,  procuring  agencies 
establish  minimum  content  standards 
for  use  in  purchasing  plastic  signs  for 
non-road  applications  (e.g.,  building 
signs,  trail  signs)  and  aliuninum  signs 
for  roadway  or  non-road  applications 
containing  recovered  materials.  EPA 
also  recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  H-7,  procuring  agencies 
establish  minimimi  content  standards 
for  use  in  purchasing  sign  supports  and 
posts  containing  recovered  plastic  or 
steel. 


Table  H-7. — Recommended  Recov- 
ered Materials  Content  Levels 
FOR  Signs  Containing  Recovered 
Plastic  or  Aluminum  and  Sign 
Posts/Supports  Containing  Re- 
covered Plastic  or  Steel 


Item/material 


Rastic  signs  

Aluminum  signs 

Rastic  sign  posts/sup- 
ports   

Steel  sign  posts/sup- 
ports   


Post 
con- 
sumer 
content 
(%) 


80-100 
25 

80-100 

25-100 


Total  re- 
covered 
mate- 
rials 
oorrtent 
(%) 


80-100 
25 

80-100 

25-100 


Notes:  Plastic  signs  and  sign  posts  are 
recommended  for  nonroad  applications  only 
such  as,  but  not  limited  to,  trailway  signs  in 
parks  and  directional/informational  signs  in 
buildings. 


EPA's  recommendations  do  not 
preclude  a  procuring  agency  from 
purchasing  signs  or  sign  posts  made 
from  other  materials.  They  simply 
require  that  procuring  agencies,  when 
puix:hasing  signs  made  from  plastic  or 
aluminum  or  sign  posts  made  from 
plastic  or  steel,  purchase  them  made 
with  recovered  materials  when  these 
items  meet  applicable  specifications  and 
performance  requirements. 

Specifications:  EPA  is  not  aware  of 
specifications  for  non-road  signs 
containing  recovered  materials. 
Standard  specifications  for  road  sign 
size,  lettering,  color,  strength,  and 
performance  requirements  can  be  foimd 
in  the  "Manual  on  Uniform  Traffic 
Control  Devices,"  which  is  published  by 
the  Federal  Highway  Administration. 

[FR  Doc.  98-22794  Filed  8-25-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  440 

[Docket  28635;  AnMndment  No.  98-1] 

RIN  2120^F98 

Financial  Responsibility  Requirements 
for  Licensed  Launch  Activities 

agency:  Federal  Aviation 
Administration,  Associate 
Administrator  for  Commercial  Space 
Transportation,  EXDT. 
ACTION:  Final  rule. 

SUMMARY:  Under  its  licensing  authority, 
the  Associate  Administrator  for 
Commercial  Space  Transportation  (AST) 
of  the  Federal  Aviation  Administration 
(FAA)  detennines  financial 
responsibility  requirements  for  licensees 
authorized  to  conduct  commercial  space 
launch  activities.  This  rulemaking 
establishes  procedures  for 
demonstrating  compliance  with  those 
requirements  and  for  implementing  risk 
allocation  provisions  of  49  U.S.C. 
Subtitle  IX,  chapter  701,  formerly  the 
Commercial  Space  Launch  Act  of  1984, 
as  amended. 

DATES:  This  final  rule  is  effective  on 
October  26, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Esta  M.  Rosenberg,  Attorney-Advisor, 
Regulations  Division,  Office  of  the  Chief 
Comisel,  Federal  Aviation 
Administration,  U.S.  Department  of 
Transportation,  (202)  366-9320. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Final  Rules 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339),  the 
Federal  Re^ster's  electronic  bulletin 
bocird  service  (telephone:  202-512- 
1661),  or  the  FAA's  Aviation 
Rulemaking  Advisory  Conunittee 
Bulletin  Board  service  (telephone:  800- 
322-2722  or  202-267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  Federal 
Register's  webpage  at  http:// 

www.access.gpo.gov/su docs/aces/ 

acesl40.html  for  access  to  recently 
published  rulemaking  documents. 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 


(202)  267-9680.  Commimications  must 
identify  the  amendment  number  or 
docket  number  of  this  final  rule. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  Notices  of 
Proposed  Rulemaking  and  Final  Rules 
should  request  from  the  above  office  a 
copy  of  Advisory  Circular  No.  11-2A, 
Notice  of  Proposed  Rulemaking 
Distribution  System,  that  describes  the 
application  procedure. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  requires  the  FAA  to  report 
inquiries  from  small  entities  concerning 
information  on,  and  advice  about, 
compUance  with  statutes  and 
regulations  within  the  FAA's 
jurisdiction,  including  interpretation 
and  appUcation  of  the  law  to  specific 
sets  of  facts  supplied  by  a  small  entity. 

If  you  are  a  small  entity  and  have  a 
question,  contact  your  local  FAA 
official.  If  you  do  not  know  how  to 
contact  your  local  FAA  official,  you  may 
contact  Charlene  Brown,  Program 
Analyst  Staff,  Office  of  Rulemaking, 
ARM-27,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC  20591. 1- 
888-551-1594.  Internet  users  can  find 
additional  information  on  SBREFA  in 
the  Quick  Jiunp  section  of  the  FAA's 
web  page  at  http://www.faa.gov  and 
may  send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREFA©f aa.dot.gov. 

Background 

49  U.S.C.  Subtitle  IX,  chapter  701— 
Commercial  Space  Launch  Activities, 
formerly  the  Commercial  Space  Launch 
Act  of  1984,  as  amended  (CSLA),  directs 
the  Secretary  of  Transportation  to 
establish  insurance  (or  other  financial 
responsibility)  requirements  in  amoiuits 
sufficient  to  address  certain  risks 
associated  with  the  conduct  of  licensed 
launch  activities.  In  addition,  the  CSLA 
provides  detailed  requirements  for 
allocating  risk  among  the  various  laiuich 
participants,  including  U.S.  Government 
agencies  involved  in  launch  services. 
Enacted  in  1988,  this  comprehensive 
scheme  was  intended  to  facilitate 
development  of  the  U.S.  commercial 
launch  industry  by  allowing  it  to 
compete  effectively  in  the  international 
meirketplace  and  by  providing  to  launch 
participants  certain  protections  against 
the  risk  of  catastrophic  losses  that  could 
result  from  hazardous  launch  activities. 
The  U.S.  Government  benefits  from 
these  provisions  by  limiting  its  own 
liability  exposure  including  obligations 
that  arise  under  international  treaties. 
Additionally,  a  viable  commercial 


laiuich  industry  contributes  to  the 
national  interest  of  the  United  States. 

The  Secretary  implements  statutory- 
based  financial  responsibility  and  risk 
allocation  requirements  through  the 
licensing  and  regulatory  program 
carried  out  by  the  Federal  Aviation 
Administration's  Associate 
Administrator  for  Commercial  Space 
Transportation  (referred  to  herein  as  the 
FAA  or  agency).  Under  delegated 
authority,  the  agency  licenses 
commercial  space  laimches  and  the 
commercial  operation  of  launch  sites 
carried  out  within  the  United  States  or 
by  U.S.  citizens  abroad.  As  directed  by 
the  CSLA,  the  agency  exercises  its 
licensing  authority  in  a  manner 
consistent  with  public  health  and  safety, 
the  safety  of  property,  and  U.S.  national 
security  and  foreign  policy  interests. 
The  CSLA  is  also  intended  to  encourage 
and  facilitate  private  sector  laiuich 
activities  through  simplified  licensing 
procedures  and  use  of  Government- 
developed  space  technology,  and  to 
enhance  U.S.  space  transportation 
infi-astructure  with  public  and  private 
involvement. 

This  rulemaking  is  vital  to  the 
agency's  goal  of  creating  a  stable 
regulatory  environment,  with 
predictable  costs  and  benefits,  for  the 
commercial  launch  industry.  Through  a 
clear  enunciation  of  regulatory 
requirements  for  insurance  and 
allocation  of  risk,  the  commercial 
launch  industry  will  have  the 
information  and  certainty  it  requires  to 
make  informed  risk  management 
decisions  that  affect  relationships  with 
customers  and  suppliera. 

Notice  of  Proposed  Rulemaking 

The  agency  issued  a  notice  of 
proposed  rulemaking  (NPRM)  on  July 
25, 1996  (61  FR  38992),  soliciting  public 
comments  on  its  proposal  for 
implementing  financial  responsibility 
and  allocation  of  risk  requirements.  "The 
NPRM  provided  a  60-day  comment 
period  that  closed  on  September  23, 
1996.  A  technical  corrections  dociunent 
was  published  on  August  23, 1996  (61 
FR  43814).  In  response  to  requests  for  an 
extension  of  time  in  which  to  submit 
comments,  the  agency  reopened  the 
comment  period  for  an  additional  60 
days.  The  comment  period  closed  again 
on  December  2, 1996.  (See  Notice 
pubhshed  October  2,  1996  (61  FR 
51395).) 

In  the  NPRM,  the  agency  proposed  to 
codify  existing  practices,  except  where 
otherwise  indicated,  and  to  standardize 
its  approach  to  implementing  the  CSLA 
financial  responsibility  and  allocation  of 
risk  regime  in  rules  of  general 
applicability. 
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Eight  comments  were  submitted  to  the 
docket.  Three  comments  were  submitted 
by  launch  services  providers  currently 
licensed  by  the  FAA  to  conduct 
commercial  space  launch  activities. 
They  are  Lockheed  Martin  Corporation 
(Lockheed  Martin),  Orbital  Sciences 
Corporation  (Orbital  Sciences)  and 
McDonnell  Douglas  Corporation 
(McDonnell  Douglas).  Boeing 
Commercial  Space  Company 
commented  on  behalf  of  Sea  Laimch 
Limited  Partnership  (Sea  Launch),  an 
international  joint  venture  not  yet 
licensed  by  the  FAA.  and  The  Boeing 
Company  (Boeing)  commented 
separately.  Since  the  close  of  the 
comment  period  in  December  1996,  The 
Boeing  Company  merged  vsrith 
McDonnell  r)ouglas  Corporation; 
however,  McDonnell  Douglas 
Corporation,  operating  as  a  wholly- 
owned  subsidiary  of  TTbe  Boeing 
Company,  remains  responsible  for 
providing  conunercial  launch  services 
for  the  Delta  family  of  laimch  vehicles. 
In  this  document,  comments  submitted 
by  McDonnell  Douglas  before  the 
merger  are  identified  as  McDonnell 
Douglas  comments  for  ease  of  reference 
and  to  distinguish  them  from  Boeing's 
comments.  Spaceport  Florida  Authority 
(Spaceport  Florida)  was  a  prospective 
commercial  launch  site  operator  at  the 
time  it  submitted  conunents  and  has 
since  obtained  an  FAA  license.  Hughes 
Electronics,  a  communications  satellite 
manufacturer,  and  Intelsat,  a  public 
international  organization  that  owns 
and  operates  a  global 
teleconununications  network  for 
members  and  users,  also  submitted 
comments.  The  agency  sought 
clarification  of  certain  comments  it 
received  and  the  clarifications  are 
reflected  either  in  the  discussion  below 
or  in  the  docket  maintained  by  the  FAA 
Rules  Docket  Clerk  and  available  for 
public  inspection. 

Second  Reopening  of  Comment  Period 
and  Request  for  Comments 

Several  events  following  the  close  of 
the  comment  period  on  December  2, 

1996,  resulted  in  an  agency  decision  to 
reopen  the  rulemaking  docket  a  second 
time  in  order  to  allow  industry  an 
additional  opportunity  to  offer  views  on 
the  content  of  the  NPRM. 

A  Delta  laimch  vehicle  failure  at  Cai>e 
Canaveral  Air  Station  (CCAS)  during  a 
Government  launch  on  Janueuy  17, 

1997,  damaged  real  and  personal 
property  located  at  the  facility. 
Although  it  was  not  an  FAA-licensed 
launch,  and  therefore  not  subject  to 
CSLA  financial  responsibility 
requirements,  the  failure  led  to 
heightened  scrutiny  of  insurance 


certificates  provided  by  launch 
licensees  in  demonstrating  satisfaction 
of  FAA  Ucense  orders. 

The  ensuing  dialogue  between  agency 
officials  and  industry  representatives 
revealed  a  fundamental  lack  of 
understanding  within  the  commercial 
launch  services  industry  of  agency 
requirements  with  respect  to  coverage 
for  claims  of  Government  employees 
and  employees  of  Government 
contractors  and  subcontractors.  Since 
1989,  the  agency  has  intended  for 
launch  licensees  to  provide  coverage  for 
these  claims  as  part  of  the  liabiUty 
coverage  required  under  a  license,  and 
has  determined  the  necessary  amount  of 
insurance  accordingly.  However,  this 
requirement  was  not  evident  to  launch 
Ucensees  until  the  agency  provided 
clarifying  information,  in  writing,  in  late 
April  and  early  May,  1997. 

Shortly  thereafter,  the  Commercial 
Space  Transportation  Advisory 
Committee  (COMSTAC)  adopted  a 
resolution  recommending  that  the  FAA 
publish  a  supplemental  notice  of 
proposed  rulemaking  for  additional 
industry  comment  before  adopting  a 
final  rule.  In  Ueu  of  accepting  the 
COMSTAC  recommendation,  the  agency 
deemed  it  appropriate  to  reopen  the 
comment  period  on  the  outstanding 
NPRM  in  order  to  afford  industry  an 
additional  opportunity  to  formally 
express  views  on  the  agency's  approach 
to  financial  responsibility  and  risk 
allocation  for  licensed  launch  activities. 
Reopening  the  docket  also  provided  to 
industry  the  first  opportunity  to 
comment  on  these  matters  with  the 
benefit  of  the  agency's  proposed 
definition  of  the  term,  "licensed  launch 
activities,"  which  appears  in  a  Notice  of 
Proposed  Rulemaking  on  Commercial 
Space  Transportation  Licensing 
Regulations  (Licensing  Regulations), 
published  March  19,  1997  (62  FR 
13216).  A  Notice  reopening  the 
comment  period  for  an  additional  30 
days  was  published  in  the  Federal 
Register  on  July  3, 1997  (62  FR  36028). 
The  Notice  posed  a  number  of  questions 
regarding  the  appropriate  scope  of 
CSLA-based  liability  insurance 
requirements  and  requested  specific 
comments  on  costs  and  benefits 
associated  with  the  rulemaking; 
however,  commenters  were  not  limited 
to  responding  to  those  questions.  Four 
additional  comments  were  submitted  to 
the  docket.  Lockheed  Martin  and  Orbital 
Sciences  supplemented  their  initial 
responses  and  Kistler  Aerospace 
Corporation  (Kistler)  and  Marsh  & 
McLennan,  an  insurance  brokerage, 
commented  for  the  first  time.  (Both  the 
initial  and  supplemental  comments  of 
Lockheed  Martin  and  Orbital  Sciences 


are  referenced  in  this  Supplementar\' 
Information  and  distinguished  as 
appropriate.) 

Upon  consideration  of  all  of  the 
comments  received,  the  agency  has 
determined  that  issuance  of  a  final  rule 
is  appropriate  at  this  time  in  order  to 
ensure  that  Government,  as  well  as 
commercial,  interests  are  adequately 
protected.  Absent  a  clear  understanding 
of  how  the  risks  that  attend  licensed 
launch  activities  are  to  be  allocated  and 
managed  under  the  CSLA,  all  launch 
participants,  including  the  U.S. 
Government,  may  unwittingly  remain 
exposed  to  uncovered  liabilities. 

Costs  and  benefits  of  this  final  rule 
have  been  assessed  by  the  agency  and 
appear  in  the  final  Regulatory 
Evaluation  available  for  pubUc  review 
in  the  docket. 

General  Comments 

Tlie  three  conunenters  currently 
licensed  by  the  FAA  to  conduct  launch 
activities.  Lockheed  Martin.  Orbital 
Sciences  and  McDonnell  Douglas,  have 
been  subject  to  the  agency's  case-by-case 
implementation  of  financial 
responsibility  requirements  since 
commencing  commercial  launch 
activities.  Accordingly,  they  are  each 
well-situated  to  assess  the  significance 
of  the  NPRM  to  their  current  business 
practices.  Their  comments  indicate  that 
in  a  number  of  instances  the  agency's 
existing  practices,  as  explained  in  the 
NPRM,  were  not  apparent  to  the 
commercial  launch  industry  or  their 
insurers,  and  in  their  view  the  NPRM 
reflects  fundamental  changes  in  the 
agency's  approach. 

Two  commenters  noted  that  the 
NPRM  reflects  a  trend  towards 
significant  reallocation  of  risk  from  the 
Government  to  commercial  launch 
services  providers.  Two  launch 
licensees  indicated  that  the  NPRM 
would  require  extensive  and  difficult 
changes  to  existing  long-term 
contractual  arrangements  between 
launch  services  providers,  their 
customers  and  their  contractors.  Rather 
than  facilitating  the  industry,  the 
NPRM.  if  made  final,  would  have 
damaging  and  adverse  effects  on  the 
U.S.  commercial  launch  industry, 
according  to  these  commenters. 
Although  the  licensees  agreed  that 
rulemaking  to  clarify  financial 
responsibility  requirements  would  be 
useful  to  the  industry,  they  believe  that 
additional  opportunities  for  input  and 
submission  of  comments  should  be 
afforded  to  the  industry  before  issuance 
of  a  final  rule.  Two  licensees 
recommended  that  the  FAA  utilize  the 
COMSTAC  by  tasking  it  to  review  and 
comment  on  a  redrafted  document 
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reflecting  industry  comments  on  the 
NPRM. 

The  agency  has  determined  that  it  is 
appropriate  and  timely  to  issue  a  final 
rule.  The  FAA's  decision  follows  years 
of  dialogue  between  the  agency  and  the 
commercial  launch  industry,  a  public 
meeting  covering  financial 
responsibility  matters,  and  a  total 
comment  period  of  150  days  on  the 
NPRM.  The  agency  will  not  further 
delay  this  rulemaking  proceeding  on  the 
basis  of  the  comments  received. 
However,  the  agency's  existing 
regulations  allow  any  interested  person 
to  petition  for  amendment  or  repeal  of 
a  regulation  and  this  remedy  remains 
available  to  members  of  the  public  who 
seek  a  change  in  these  final  rules,  14 
CFR  404.3. 

hi  its  general  comments,  Lockheed 
Martin  suggested  that  certain  issues 
raised  in  the  NPRM  be  segmented  from 
this  rulemaking  and  the  subject  of 
separate,  more  focused,  rulemaking 
proceedings.  The  agency  agrees 
generally  with  this  comment  and.  as 
indicated  below,  has  identified  issues 
that  may  require  more  detailed 
regulatory  treatment  beyond  the  general 
requirements  contained  in  this  final 
rule. 

McDonnell  Douglas  has  suggested  that 
additional  discussions  between  the 
commercial  launch  industry,  the  agency 
and  the  Air  Force  would  be  useful 
before  issuance  of  final  rules  in  light  of 
ongoing  Air  Force  efforts  to  replace 
existing  commerciaUzation  agreements 
with  the  Commercial  Space  Operations 
Support  Agreement  (CSOSA).  The 
CSOSA  would  also  address  insurance 
requirements  and  allocation  of  risk 
t)etween  the  Air  Force  and  range  users. 

The  agency  has  participated  in 
discussions  between  the  Air  Force  and 
the  commercial  launch  services  industry 
to  ensure  that  financial  responsibility 
and  risk  allocation  requirements  under 
the  CSLA  apply  to  range  users 
conducting  licensed  launch  activities. 
Financial  responsibility  for  unlicensed 
activities  would  be  addressed  by  the 
CSOSA.  The  pending  rulemaking  on 
Licensing  Regulations  will  determine  in 
final  rules  the  point  at  which  lines  are 
drawn  by  the  agency  between 
unlicensed  and  licensed  launch 
activities.  Given  that  understanding,  the 
agency  does  not  see  the  need  to  tie 
issuance  of  these  rules  to  execution  of 
a  CSOSA. 

McDormell  Douglas  further  urged  that 
any  changes  to  current  industry  practice 
that  would  be  effected  by  proceeding 
directly  to  a  final  rule  should  not  apply 
to  licensed  launch  activities  conducted 
in  cormection  with  any  launch 
contracts,  including  options,  executed 


prior  to  issuance  of  the  final  rule.  In 
clarifying  remarks,  McDonnell  Douglas 
explained  its  concern  that  this 
rulemaking  would  affect  its  costs. 
Where  a  fixed  price  contract  has  been 
negotiated  with  a  commercial  customer 
there  would  be  no  opportunity  to  adjust 
the  price  or  allocate  those  costs 
differently.  Therefore,  in  fairness  to  the 
industry  and  to  facilitate  the  smooth 
implementation  of  these  requirements, 
contract  negotiations  already  concluded 
should  not  be  impacted  by  this 
rulemaking,  according  to  the 
commenter. 

The  agency  maintains  that,  for  the 
most  part,  these  final  rules  reflect 
longstanding  agency  practices  and 
should  not  impose  significant  additional 
costs  on  the  industry.  A  Regulatory 
Evaluation  prepared  as  part  of  this 
rulemaking  proceeding  assesses  its  cost 
implications.  As  required,  the  agency 
has  considered  those  costs,  as  well  as 
benefits,  to  the  public  in  determining  to 
issue  this  final  rule.  A  single  effective 
date  for  imposition  of  a  final  rule  is 
necessary  to  ensure  a  common 
understanding  of  CSLA-based  financial 
responsibility  and  risk  allocation 
requirements,  and  staggered  effective 
dates  would  be  unworkable  and 
confusing  to  all  launch  participants. 
Accordingly,  the  FAA  rejects  the 
suggestion  of  deferring  the  rule's 
effective  date. 

Spaceport  Florida  provided  general 
comments  to  the  docket  maintaining  the 
view  that  the  proposed  rules  do  not 
apply  to  a  licensed  commercial  launch 
site  operator.  The  agency  agrees  that  the 
NPRM  proposes  requirements 
applicable  to  licensed  launch  activities. 
Customers  of  a  launch  site  operator  that 
hold  FAA  launch  ficenses  would  be 
required  to  comply  with  the  agency's 
financial  responsibility  requirements.  In 
the  agency's  view,  a  licensed  launch  site 
operator  would  obtain  the  benefits  and 
responsibilities  of  a  contractor  to  the 
launch  licensee  as  a  provider  of  launch 
property  and  services.  The  recently 
concluded  memorandum  of  agreement 
between  the  Department  of  Defense, 
National  Aeronautics  and  Space 
Administration  (NASA)  and  the  FAA 
reflects  this  approach  to  risk  allocation 
for  licensed  commercial  launch  site 
operators. 

Spaceport  Florida  further  noted  that 
the  import  of  the  NPRM  would  be  to 
add  to  the  levels  of  insurance 
historically  required  of  launch 
licensees.  This  would  make  launch 
activities  conducted  within  the  United 
States  more  expensive  and  would  hurt 
the  competitive  posture  of  the  U.S. 
commercial  launch  industry  vis-a-vis  its 
foreign  competitors. 


The  agency  disagrees  with  Spaceport 
Florida's  supposition  that  insurance 
levels  will  increase  if  the  proposed  rules 
are  made  final.  The  maximum  probable 
loss  methodology  as  well  as  the  agency's 
general  approach  to  assessing  risks  to 
certain  property  and  persoimel,  as 
described  in  the  NPRM,  are  utilized 
currently  by  the  agency  in  establishing 
required  levels  of  insiu-ance.  Insurance 
requirements  will  not  necessarily 
increase  by  virtue  of  this  rulemaking. 

Risk  Allocation  Under  the  1988 
Amendments 

In  developing  this  rulemaking,  the 
agency's  goal  has  been  to  cany  out 
congressional  intent  and  facilitate  the 
competitive  posture  of  the  U.S. 
commercial  laimch  industry  through 
statutory-based  risk  sharing 
arrangements.  However,  in  certain 
instances,  the  statutory  language  has  left 
more  questions  unanswered  than 
settled.  For  this  reason,  the  agency 
sought  industry  views  and  clarification 
of  the  appropriate  means  of 
implementing  particular  provisions  of 
the  statute  concerning  liabiUty 
insurance  coverage  and  allocation  of 
risks,  including  the  requirement  for 
inter-party  waivers  of  claims. 

This  final  rule  represents  the  agency's 
position  on  how  best  to  reconcile 
statutory  requirements  with  the 
divergent  views  reflected  in  industry 
comments,  taking  into  account  the 
Government's  limited  acceptance  of  risk 
under  the  CSLA.  In  this  discussion,  the 
FAA  has  articulated  its  imderstanding 
of  basic  risk  allocation  principles  of  the 
1988  Amendments  (Pub.  L.  100-657) 
and,  in  particular,  the  reciprocal  waiver 
of  claims  provisions  of  49  U.S.C. 
701 12(b}  which  lie  at  the  heart  of  this 
rulemaking  effort. 

As  outlined  in  the  NPRM,  two 
principal  purposes  of  risk  allocation 
under  the  1988  Amendments  to  the 
CSLA  are  to  Umit  the  cost  of  managing 
laimch  risks  by  restricting  litigation 
among  launch  participants  and  protect 
the  commercial  laimch  industry  from 
the  risk  of  catastrophic  losses  from 
third-party  liability  claims.  The  CSLA 
also  insulates  the  U.  S.  Government 
from  a  significant  measure  of  liability 
exposure  at  little  or  no  cost  to  the 
Government.  As  explained  in  the 
NPRM,  the  Government  faces  liability 
exposure  to  third-party  claims  by  virtue 
of  its  involvement  in  licensed  launch 
activities  through  use  of  its  property, 
personnel,  facilities,  equipment  and 
services  to  support  commercial 
launches  and  as  a  result  of  treaty 
obligations  which  impose  strict  liability 
on  the  United  States  for  certain  damage 
when  the  United  States  is  a  launching 
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state  (Convention  on  International 
Liability  for  Damage  Caused  by  Space 
Objects  (Liability  Convention),  entered 
into  force  September  1972).  The  United 
States  also  bears  international 
responsibility  for  national  activities  in 
outer  space  carried  on  by  non- 
governmental entities  which  require 
authorization  and  continuing 
supervision  by  the  appropriate  State 
Party,  according  to  Article  VI  of  the 
Treaty  on  Principles  Governing  the 
Activities  of  States  in  the  Exploration 
and  Use  of  Outer  Space,  including  the 
Moon  and  Other  Celestial  Bodies  (Outer 
Space  Treaty),  entered  into  force 
October  1967. 

In  order  to  ensure  the  comprehensive 
intent  of  the  CSLA  risk  allocation 
scheme  is  fulfilled,  the  agency  sought  to 
identify  all  potential  sources  of  claims 
against  the  various  launch  participants 
for  injury,  damage  or  loss  and  the 
financial  resources  that  would  be 
available  to  respond  to  those  claims, 
either  through  insurance,  self-insiu-ance 
or  congressional  appropriations. 
Sources  of  claims  can  be  separated  into 
two  broad  groups:  (1)  those  entities  and 
individuals  who  are  involved  in 
licensed  launch  activities,  and  (2)  those 
entities  and  individuals  who  are  not 
involved  in  Ucensed  launch  activities. 
The  agency  then  sought  to  identify 
potential  targets  of  claims  to  ensure  that 
their  liability  exposure  would  be 
addressed.  These  entities  can  also  be 
classified  into  two  groups:  (1)  the 
licensee,  its  customer,  and  the 
contractors  and  subcontractors  of  each 
involved  in  launch  services,  referred  to 
collectively  in  this  docvunent  as  private 
party  laimch  participants  (PPLPs),  and 
(2)  the  United  States  and  its  agencies, 
and  their  contractors  and 
subcontractors,  involved  in  licensed 
launch  activities,  referred  to  collectively 
herein  as  Government  launch 
participants  (GLPs).  These 
categorizations  are  important  b>ecause 
implementation  of  the  benefits  and 
responsibilities  that  flow  from  the  CSLA 
risk  allocation  scheme  depends  upon 
how  an  entity  is  characterized. 
Traditionally,  AST  has  utilized  the 
classification  of  PPLPs  and  GLPs  in 
hcense  orders  establishing  financial 
responsibility  requirements. 

Absent  the  CSLA  risk  allocation 
scheme,  each  launch  participant  is 
vulnerable  to  claims  from  other  laimch 
participants  for  injury,  damage  or  loss  to 
property  and  personnel  as  well  as 
persons  having  no  involvement  in 
launch  activities.  The  CSLA  alters 
relationships  among  laimch  participants 
in  several  ways. 

First,  the  CSLA  directs  that  each  PPLP 
enter  into  a  mutual  or  reciprocal  waiver 


of  claims  whereby  each  launch 
participant  agrees  to  waive  claims  it 
may  have  against  the  other  launch 
participants  for  its  own  property 
damage  or  loss  and  further  agrees  to  be 
responsible  for  property  damage  or  loss 
it  sustains  as  a  result  of  licensed  launch 
activities.  When  implemented  properly, 
each  of  the  entities  participating  in  the 
launch  should  be  effectively  estopped  or 
foreclosed  from  asserting  claims  for 
property  damage  or  loss  against  the 
other  launch  participants,  and  each 
launch  participant  is  relieved  of  the 
threat  and  cost  of  inter-party  litigation 
as  well  as  the  need  to  obtain  liability 
insurance  covering  its  potential  liability 
to  other  launch  participants  for  property 
damage  or  loss  for  which  it  might 
otherwise  be  legally  responsible. 
However,  the  waiver  of  claims 
agreement  is  not  intended  to  replace 
contractual  rights  and  remedies 
negotiated  by  the  parties,  such  as  the 
right  to  a  replacement  launch  in  the 
event  of  a  failed  launch  attempt. 

Example  1:  Launch  company  A's 
contractor  is  negligent  and  damages 
satellite  customer  B's  spacecraft.  By 
executing  the  statutory  weiiver  of  claims 
agreement,  B  has  waived  its  right  to 
pursue  a  claim  for  damages  against  A 
and  A's  contractor  based  on  the  latter's 
negligent  act. 

Second,  the  CSLA  further  directs  the 
Government  to  execute  a  similar  waiver 
of  claims  agreement  with  PPLPs  when 
the  Government  is  involved  in  launch 
services  by  virtue  of  its  prof>erty  or 
persormel;  however,  the  Government's 
acceptance  of  risk  under  the  statutory 
waiver  of  claims  agreement  is  more 
limited  than  that  undertaken  by  PPLPs. 
For  property  damage,  the  Government's 
waiver  is  limited  to  claims  in  excess  of 
the  required  amount  of  Government 
property  insurance.  The  CSLA  instructs 
the  Department  of  Transportation  (DOT) 
to  enter  into  the  agreement  for,  or  on 
behalf  of,  the  Government,  executive 
agencies  of  the  Government  involved  in 
launch  services,  and  the  Government's 
contractors  and  subcontractors  involved 
in  launch  services,  collectively  referred 
to  herein  and  in  agency  license  orders 
as  Government  launch  participants 
(GLPs).  The  agency  views  this  provision 
as  establishing  for  the  Government's 
contractors  and  subcontractors  involved 
in  licensed  launch  activities  third-party 
beneficiary  rights  in  the  waiver 
agreement  between  the  DOT  and  PPLPs. 

Example  2: Launch  company  A's 
vehicle  is  destroyed  seconds  after 
ignition  and  lift-ofl'  causing  extensive 
damage  to  the  Government-owned 
launch  pad  from  which  the  launch  took 
place.  As  a  condition  of  A's  license,  the 
agency  required  that  A  obtain  insurance 


covering  damage  to  Government 
property  at  the  launch  site  in  the 
amount  of  $40  million,  based  upon  the 
agency's  determination  of  maximum 
probable  loss.  If  the  amount  of  damage 
to  the  launch  pad  is  assessed  at  $60 
million,  the  Govermnent  absorbs  $20 
million  of  loss  to  its  property  because  it 
has  waived  claims  for  prof>erty  damage 
in  excess  of  the  required  amount  of 
insurance. 

Third,  the  CSLA  provides  that  each 
signatory  to  a  reciprocal  waiver  of 
claims  agreement  must  also  agree  to  be 
responsible  for  personal  injury,  property 
damage  or  loss  sustained  by  its  own 
employees  resulting  &t)m  Ucensed 
launch  activities.  Individuals  employed 
by  the  various  launch  participants  do 
not  waive  claims  for  their  own  property 
damage  or  loss  or  for  personal  injury 
suffered  on  the  job  under  the  CSLA 
reciprocal  waiver  of  claims  requirement. 
An  employee  who  is  injured  or  suffers 
loss  in  the  course  of  employment  as  a 
result  of  licensed  launch  activities  may 
recover  workers  compensation  from  his 
or  her  employer.  Alternatively,  that 
employee  may  elect  to  pursue  his  or  her 
legal  remedies  against  another  launch 
ptuticipant  whose  negligence  caused  or 
contributed  to  the  injury  or  loss. 
Ascertaining  where  financial 
responsibility  lies  under  the  CSLA  for 
covering  individual  employee  claims 
has  proven  to  be  one  of  the  more 
controversial  issues  in  this  rulemaking. 

The  CSLA  also  alters  traditional 
insurance  practices  with  respect  to 
third-party  liability  coverage.  Under  the 
CSLA,  each  launch  participant  involved 
in  licensed  launch  activities  is  also  an 
additional  insured  under  the  statutorily- 
mandated  liability  policy  obtained  by 
the  launch  hcensee  and  is  covered  in 
the  event  of  third-party  claims,  up  to  the 
required  level  of  insurance.  In  this 
manner,  entities  participating  in  the 
launch  are  relieved  of  the  need  to  obtain 
separate  liability  policies  covering  the 
shared  risk  of  third-party  liability.  This 
approach  of  insuring  all  launch 
participants  against  third-party  fiabifity 
maximizes  the  capacity  of  the  space 
launch  insurance  market  to  cover  the 
risk  of  third-party  claims. 

Example  3:  Launch  company  A's 
launch  vehicle  is  destroyed  mid-flight 
and  debris  impacts  a  nearby 
community.  Community  residents  file 
suit  naming  both  launch  company  A 
and  its  customer,  sateUite  company  B. 
as  defendants  and  joint  tortfeasors. 
Launch  company  A's  liabifity  poUcy 
must  respond  to  cover  both  A's  and  B's 
liability,  up  to  the  fimits  of  the  policy 
established  by  the  agency,  unless  a 
policy  exclusion  applies. 
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Finally,  the  CSLA  provides  a 
mechanism  whereby  the  Government 
accepts  the  risk  of  third-party  claims 
that  exceed  the  limits  of  the  liability 
insurance  established  by  the  agency, 
subject  to  approval  of  a  compensation 
plan  prepared  by  the  agency  and 
congressional  appropriation  of  funds. 
This  catastrophic  risk  protection  is 
frequently  referred  to  within  the  space 
transportation  industry  as 
"indemnification"  although  that  term 
does  not  appear  in  the  statute.  In  the 
previous  example,  if  successful  claims 
against  A  and  B  exceed  the  amount  of 
insurance  established  by  the  FAA  for 
A's  launch,  the  FAA  would  prepare  a 
compensation  plan  for  the  President  to 
submit  to  Congress  for  an  additional 
appropriation  or  other  legislative 
authority,  up  to  $1.5  billion  (as  adjusted 
for  inflation  occurring  after  January  1, 
1989)  above  the  amount  of  insurance 
established  by  the  FAA.  Above  that 
amount,  A  and  B  would  remain  liable 
for  judgments  against  them. 

Identified  earlier  in  this  discussion,  is 
the  troublesome  issue  of  determining 
how  the  CSLA  is  intended  to  address 
financial  responsibility  for  employee 
losses  and  injuries.  Defining  the  class  of 
"third  parties"  whose  claims  would  be 
covered  by  the  statutorily-required 
liability  policy  has  also  been  one  of  the 
more  problematic  issues  associated  with 
this  rulemaking.  The  two  issues  are 
closely  related,  as  explained  below. 

In  tnis  final  rule,  the  FAA  concludes 
that  although  all  employees  of  the 
various  entities  involved  in  licensed 
launch  activities  meet  the  statutory 
definition  of  the  term  "third  party,"  the 
statutorily-mandated  liability  policy  is 
not  intended  to  respond  to  PPLP 
employee  claims.  Rather,  the  CSLA 
imposes  on  FPLPs  financial 
responsibility  for  covering  their 
employees'  claims  in  a  manner  that  is 
separate  from  the  launch  liability 
coverage  a  licensee  must  obtain.  In 
essence,  the  agreement  undertaken  by 
each  PPLP  to  be  responsible  for  its 
employees'  losses  contractually 
obligates  each  PPLP  to  indemnify  and 
hold  the  other  launch  participants 
harmless  in  the  event  of  claims  by  one's 
own  employees  for  injury,  property 
damage  or  loss. 

From  the  comments  received  and 
clarifications  provided  by  licensees 
concerning  their  existing  risk 
management  programs,  the  agency 
understands  that  different  methods  are 
employed  to  provide  the  financial 
responsibility  that  covers  this  additional 
obligation.  Some  launch  liability 
policies  will  respond  to  a  contractual 
obligation  assumed  by  an  insured  under 
the  policy,  including  the  obligation 


assumed  under  the  reciprocal  waiver  of 
claims  agreement  to  be  responsible  for 
one's  own  employees'  losses. 
Alternatively,  launch  participants  may 
rely  on  separate  insurance,  such  as  their 
comprehensive  general  liability  policy, 
to  respond  to  this  obligation.  Either 
way,  the  agency  concludes  that  financial 
responsibility  for  PPLP  employee  losses 
is  intended  to  be  addressed,  first, 
through  employer-provided  workers 
compensation  coverage,  and  second, 
through  contractual  obligations 
undertaken  by  each  PPLP  through  the 
reciprocal  waiver  of  claims  agreement  in 
the  event  one's  own  employee  claims 
against  another  launch  participant  for 
loss  or  injury. 

A  different  approach  is  utilized  for 
claims  of  GLP  employees,  referred  to  in 
the  NPRM  as  Government  personnel. 
Because  of  limitations  under 
appropriations  laws  on  the 
Government's  ability  to  assmne  an 
unfunded  contingent  financial 
responsibility  and  the  additional  costs 
that  would  otherwise  flow  to  the 
Government  if  additional  risks  were 
imposed  on  Government  contractors 
and  subcontractors,  the  Government 
does  not  accept  the  additional  financial 
responsibility  of  indemnifying  other 
launch  participants  in  the  event  of  GLP 
employee  claims  within  the  limits  of  the 
liability  policy.  Therefore,  GLP 
employee  claims  against  other  launch 
participants  must  be  covered  by  the 
licensee's  launch  fiability  pohcy, 
together  with  other  third-party  claims. 

By  removing  from  the  statutorily- 
required  liability  coverage  those  claims 
that  have  the  greatest  probability  of 
occurrence,  that  is,  PPLP  claims  for 
property  damage  or  loss  and  claims  of 
PPLP  employees  for  injury,  property 
damage  or  loss,  along  with  the  attendant 
risks  and  costs  that  would  accompany 
inter-party  litigation  in  the  event  of  such 
claims,  the  universe  of  risks  covered  by 
statutory-based  insurance  is 
significantly  reduced.  In  this  manner, 
the  laimch  liability  insurance  market  is 
able  to  cover  all  launch  participants' 
potential  liability  to  uninvolved  persons 
and  claims  of  GLP  employees.  The 
agency  understands  that  insurance 
satisfying  CSLA-based  requirements  is 
available  at  reasonable  cost  under 
ciurent  market  conditions. 

Detailed  immediately  below  is  a  more 
complete  discussion  of  the  agency's 
initial  proposal  on  risk  allocation, 
specifically  as  it  relates  to  coverage  for 
employee  losses,  industry  comments  on 
the  proposal  and  the  agency's  rationale 
for  adopting  this  final  rule.  Comments 
on  other  substantive  areas  of  the 
rulemaking  are  summarized  and 


addressed  following  this  discussion  in 
the  section-by-section  analysis. 

Notice  of  Proposed  Rulemaking 

Proposed  Approach  to  Government  Risk 
Allocation 

Under  the  NPRM,  financial  risks 
associated  with  commercial  launch 
activities  would  be  allocated  primarily 
to  the  commercial  entities  engaged  in 
such  activities.  The  only  exceptions  are 
for  those  financial  risks  expressly 
assigned  to  the  Government  by  the 
CSLA.  They  are:  (1)  the  risk  otherwise 
borne  by  the  U.S.  commercial  launch 
industry  of  catastrophic  losses  and 
unlimited  liability  associated  with 
commercial  launch  activities,  up  to  the 
statutory  limit  of  $1.5  billion  (as 
adjusted  for  inflation  occurring  after 
January  1,  1989)  above  required  third- 
party  liability  insurance,  subject  to 
enactment  of  legislation,  49  U.S.C. 
70113(a);  (2)  the  risk  of  property  damage 
or  loss  to  U.S.  Government  laimch 
property  or  facilities  in  excess  of 
required  insurance,  49  U.S.C. 
70112(b)(2);  and  (3)  acceptance  of 
liability  for  death,  bodily  injury  or 
property  damage  or  loss  that  results 
from  the  willful  misconduct  of  the 
United  States  or  its  agents,  49  U.S.C. 
70112(e). 

All  other  financial  risks  would  be 
allocated  under  the  NPRM  to 
commercial  entities  engaged  in  the 
commercial  launch  business.  Through 
reciprocal  waiver  of  claims  agreements, 
private  party  launch  participants 
(PPLPs)  would  be  required  to  accept 
responsibility  for  their  own  property 
damage  or  loss  and  for  injury  or  loss 
sustained  by  their  employees.  Except  for 
insurance  required  by  the  CSLA,  the 
NPRM  proposed  to  leave  to  the  various 
launch  participants  the  determination  of 
how  best  to  cover  their  resultant 
financial  responsibilities. 

Financial  protection  for  the 
Government  would  be  provided  through 
required  insurance  and  the  reciprocal 
waiver  of  claims  scheme.  Insurance 
covering  the  Government's  risk  would 
be  in  the  form  of:  (1)  liability  insurance 
that  protects  the  Government  from 
third-party  liability,  including  liability 
imposed  on  the  United  States  by  virtue 
of  treaty  obligations;  and  (2)  property 
insurance  up  to  a  prescribed  amoimt 
that  covers  Government  property,  range 
assets  and  property  of  Government 
launch  participants  (GLPs),  on  or  near  a 
Federal  range  facility,  that  is  exposed  to 
risk  of  loss  or  damage  as  a  result  of 
Licensed  laimch  activities. 

The  CSLA  reciprocal  waiver  of  claims 
scheme  would  benefit  the  Government 
by  freeing  GLPs  from  the  risk  of  claims 
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for  property  damage  or  loss  by  PPLPs. 
The  Government  would  waive  claims 
for  property  damage  or  loss  occurring  at 
a  Federal  range  facility,  on  behalf  of 
itself  and  GLPs,  to  the  extent  losses 
exceed  the  required  amount  of 
Govenunent  property  insurance.  The 
Government  could  also  waive  property 
damage  claims,  consistent  with  the 
CSLA,  where  a  policy  exclusion  is 
deemed  "usual"  for  the  type  of 
insurance  involved.  Unlike  the 
additional  financial  responsibilities 
accepted  by  PPLPs  for  their  employees" 
losses,  the  NPRM  further  explained  that 
the  Government  does  not  accept  this 
responsibility  with  respect  to  losses 
suffered  by  Government  personnel, 
defined  as  employees  of  GUPs,  because 
they  would  be  deemed  "third  parties" 
whose  claims  must  be  addressed  by  the 
launch  licensee's  liability  policy. 

The  NPRM  proposed  that  Government 
contractors  and  subcontractors  involved 
in  launch  services  would  be  treated  no 
differently  than  the  United  States  for 
purposes  of  required  insurance  coverage 
and  risk  allocation.  The  rationale 
offered  for  the  agency's  approach  was 
three-fold:  (1)  that  contractors  and 
subcontractors  of  the  United  States  are 
third-party  beneficiaries  of  the 
Government's  waiver  of  claims 
agreement  with  the  licensee,  its 
customer,  and  their  respective 
contractors  and  subcontractors,  (2)  to 
relieve  the  Government  of  certain  costs 
and  burdens  that  would  otherwise  flow 
to  it  in  the  event  of  damage  to  property 
of  Government  contractors  and 
subcontractors,  and  (3)  to  avoid 
violation  of  the  Anti-Deficiency  Act 
which  prohibits  the  Government  from 
agreeing  to  assiune  an  unfunded 
contingent  liability  absent  specific 
statutory  authority  to  do  so. 

The  approach  proposed  to  risk 
allocation  for  Government  contractors 
and  subcontractors  was  intended  to 
facilitate  commercial  use  of  Federal 
range  launch  property  and  services. 
When  a  commercial  user  contracts  with 
a  Government  agency  for  use  of  a 
Federal  range  facility,  the  commercial 
user  also  obtains  the  benefit  of  certeun 
services  provided  by  the  Government 
through  its  contractors  and 
subcontractors.  Services  include  base 
operations  support,  equipment, 
maintenance  and  other  euicillary 
activities  that  support  Federal  range 
operations.  Although  the  Government 
has  a  means  of  accounting  for  contractor 
services  utilized  in  support  of 
commercial  operations  and  is  able  to 
allocate  direct  costs  to  commercial 
users,  the  Government  does  not  contract 
differently  in  terms  of  risk  allocation 
depending  upon  whether  the  support  or 


services  provided  are  in  support  of 
commercial  as  opposed  to  government 
launches.  Therefore,  if  Govenunent 
contractors  were  confronted  with 
additional  risks  of  liability  and  financial 
responsibihties  arising  out  of  their 
support  for  commercial  launch 
operations  and  had  to  obtain  additional 
insurance  to  cover  those  risks,  either  the 
cost  of  the  additional  insurance  would 
be  charged  to  the  Government  as  an 
allowable  cost  but  one  that  is  not 
recoverable  from  the  commercial  user  or 
the  contractor  could  refuse  to  assume 
the  risk  of  additional  liability  and 
decline  to  do  business  with  the 
Government  or  to  support  commercial 
operations. 

To  avoid  these  results,  and  to  limit 
financial  exposure  of  the  Government, 
the  agency  has  consistently  treated 
Government  contractors  and 
subcontractors  as  though  they  stand  in 
the  Government's  shoes  for  pTirposes  of 
insurance  and  risk  allocation. 
Accordingly,  the  NPRM  proposed  to 
continue  the  agency's  longstanding 
practice  of  imposing  on  Government 
contractors  and  subcontractors  only  the 
limited  obligation  to  waive  claims  and 
assume  responsibility  for  employee 
losses  in  excess  of  required  property 
and  hability  insurance,  respectively, 
that  the  agency  currently  accepts  when 
entering  into  a  reciprocal  waiver  of 
claims  agreement  on  behalf  of  the 
Government  and  its  agencies  involved 
in  licensed  launch  activities.  Thus, 
imder  the  NPRM,  and  consistent  with 
existing  license  orders,  property 
belonging  to  Government  contractors 
and  subcontractors  involved  in  launch 
services  at  a  Federal  range  facility 
would  be  covered  by  the  insurance 
provided  for  damage  or  loss  to 
Government  property,  even  if  those 
entities  maintain  their  own  property 
insurance.  Similarly,  Government 
contractor  and  subcontractor  employees 
would  be  accorded  "third  party"  status 
whose  claims  would  be  addressed  by 
the  launch  licensee's  liability  policy.  In 
addition.  Government  personnel  would 
be  named  as  additional  insureds  under 
the  launch  licensee's  liability  policy  and 
their  potential  Uability  to  third  parties 
would  also  be  covered. 

Proposed  Risk  Allocation  for  Employee 
Losses 

(1)  Definition  of  "Third  Party" 

In  the  NPRM,  the  agency  proposed  a 
new  definition  of  the  term  "third  party" 
to  facilitate  understanding  and 
implementation  of  the  agency's 
approach  to  risk  allocation  for  employee 
losses.  The  term  "third  party"  is 
especially  significant  in  this  rulemaking 


because  it  is  used  to  determine  the 
universe  of  potential  third-party 
claimants  under  the  required  liability 
insurance  obtained  by  the  licensee, 
determines  eligibility  for  payment  by 
the  U.S.  Government  of  excess  third- 
party  claims,  and  has  implications 
bearing  on  the  proper  implementation  of 
reciprocal  waiver  of  claims  agreements 
whereby  launch  participants  assume 
responsibility  for  losses  sustained  by 
their  own  employees  as  a  result  of 
licensed  launch  activities.  The 
definition  of  "third  party"  must  be 
examined  vdth  each  of  these 
considerations  in  mind  to  ensure  a  fair 
allocation  of  risk  as  contemplated  bv  the 
CSLA. 

The  statutory  definition  of  "third 
party"  is  one  of  exclusion.  It  means  "a 
person  except — (A)  the  United  States 
Government  or  the  Government's 
contractors  or  subcontractors  involved 
in  launch  services;  (B)  a  licensee  or 
transferee  under  (49  U.S.C.  Subtitle  IX, 
ch.  701);  (C)  a  licensee's  or  transferrees 
contractors,  subcontractors,  or 
customers  involved  in  launch  services; 
or  (D)  the  customer's  contractors  or 
subcontractors  involved  in  launch 
services.  49  U.S.C.  70102(11). 
Conspicuous  by  its  absence  from  the 
statutory  definition  is  any  mention  of 
employees  of  the  various  launch 
participant  entities  involved  in  launch 
services,  including  the  Government. 
Therefore,  employees  of  all  entities 
involved  in  launch  services  may  be 
considered  "third  parties"  under  the 
statutory  definition  because  they  are  not 
excepted  from  the  definition.  In  essence, 
the  CSLA  defines  a  third  party  as  any 
person  that  is  not  directed  by  the  statute 
to  sign  a  reciprocal  waiver  of  claims 
agreement. 

Nevertheless,  the  definition  of  "third 
party"  proposed  in  the  NPRM  explicitly 
included  Government  personnel, 
defined  to  include  Government 
employees  and  employees  of 
Government  contractors  and 
subcontractors  involved  in  launch 
services  for  licensed  launch  activities, 
and  excluded  employees  of  private 
party  launch  participants  (PPLPs).  The 
definition,  as  proposed,  differentiates 
between  employees  of  PPLPs  and  those 
of  Government  launch  participants 
(GLPs)  because  under  the  NPRM  the 
former's  claims  are  intended  to  be 
addressed  through  reciprocal  waiver  of 
claims  agreements  and  the  latter's  are 
intended  to  be  covered  by  the  required 
liabihty  policy.  This  distinction  was 
justified  as  necessary  (and  intended  bv 
Congress)  because,  in  the  agency's  view, 
financial  responsibility  for  all  claims  of 
Government  employees  and  employees 
of  Govenmient  contractors  and 
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subcontractors  against  other  launch 
participants  has  not  been  assumed  by 
the  Government.  Under  the  proposed 
definition,  claims  for  damage  or  loss 
suffered  by  Government  persomiel 
agciinst  other  launch  psirticipants  would 
be  covered  up  to  the  limits  of  the 
liability  insurance  required  of  a  launch 
licensee.  The  Government  would  only 
be  responsible  for  covering  its 
employees'  claims  against  other  launch 
participants,  as  well  as  other  third-party 
claims,  if  the  liability  policy  would  not 
respond  because  of  a  policy  exclusion 
deemed  usual  for  the  type  of  insurance 
or  if  the  policy  limits  were  exhausted. 
Claims  of  employees  of  PPLPs  would 
not  be  covered  by  the  liability  policy 
and  would  have  to  be  addressed  through 
some  other  means.  Accordingly,  the 
NPRM  definition  of  the  term  "third 
party"  nearly  echoes  the  statutory 
definition,  with  the  following  proviso: 
"Government  personnel,  as  defined  in 
this  section  (at  440.3(a)(6))  are  third 
parties.  For  purposes  of  these 
regulations,  employees  of  other  launch 
participants  identified  in  paragraphs 
(a)(15)(i)  (B)  and  (C)  of  this  section  are 
not  third  parties." 

In  practice,  this  definition  is 
consistent  with  the  agency's  approach 
since  1989,  to  setting  risk-based 
insurance  requirements.  That  is,  for  all 
launch  licenses  issued  to  date,  the 
amount  of  liability  insurance  required 
as  a  condition  of  each  license  takes  into 
consideration  the  value  of  the  maximum 
probable  loss  from  claims  by 
Government  personnel  for  death,  bodily 
injury,  or  property  damage  or  loss.  It 
does  not  account  for  potential  claims  of 
PPLP  employees. 

[2)  Assumption  of  Responsibility  for 
Employee  Losses 

The  NPRM  explained  the  assumption 
of  responsibility  for  losses  sustained  by 
one's  own  employees  as  a  mutual 
undertaking  by  each  entity  to  "cover" 
losses  of  its  own  employees,  and  leaves 
to  each  lauinch  participant  the 
determination  of  how  best  to  manage 
their  resultant  risk.  As  one  possible 
approach,  the  agency  offered  that 
launch  participants  could  maintain 
other  liability  insurance  to  cover  the 
financial  risk  that  arises  out  of  this 
contractual  obligation. 

The  Government  is  not  able  to  assume 
an  unfunded  contractual  liability  under 
appropriations  laws  absent  explicit 
statutory  authority  to  do  so,  and  the 
agency  does  not  view  the  statute  as 
providing  the  necessary  authority 
except  to  the  extent  third-party  claims 
may  be  the  subject  of  an  additional 
appropriation  under  the  statutory 
payment  of  excess  claims  procedures 


presented  in  49  U.S.C.  70113.  Therefore, 
according  Government  employees  the 
status  of  a  "third  party"  ensures  that 
financial  resources  will  be  available, 
through  the  licensee's  liability  policy,  to 
cover  Government  employee  claims 
against  other  launch  participants  and 
avoids  the  need  for  each  launch 
participant  to  maintain  insurance 
covering  their  potential  liability  for  such 
claims.  It  also  reconciles  the  statutory 
assumption  of  responsibility  obfigation 
with  limitations  on  the  Government's 
ability  to  assume  an  unfunded 
contingent  liability  except  where 
Congress  has  clearly  provided  a 
mechanism  for  doing  so  and  allowed  the 
Government  to  accept  this  risk.  For 
example.  Public  Law  85—804  authorizes 
certain  agency  heads  to  enter  into 
contracts  for  national  defense  purposes 
which  expressly  provide  that  the  United 
States  will  hold  harmless  and  indemnify 
its  contractors  fpr  third-party  claims, 
loss  or  damage  to  contractor  property 
and  loss  or  damage  to  Government 
property,  without  regard  to 
appropriations  Uws  applicable  to 
Government  contracting.  This  authority 
is  limited  to  cltiims  or  losses  arising  out 
of  or  resulting  from  unusually 
hazardous  or  nuclear  risks. 

To  avoid  passing  additional  costs  to 
the  Government,  third-party  status  is 
also  accorded  to  employees  of 
Government  contractors  and 
subcontractors  involved  in  laimch 
services  under  current  practice  and  this 
is  the  approach  reflected  in  the  NPRM. 

In  1993,  the  agency  revised  the  form 
of  Agreement  for  Waiver  of  Claims  and 
Assumption  of  Responsibility 
(Agreement)  that  accompanies  each 
launch  license  to  clarify  that  the 
Government  waives  claims  and  assumes 
responsibility  for  property  damage  it 
sustains  and  for  any  bodily  injury  or 
property  damage  sustained  by  its  own 
employees  only  to  the  extent  that  those 
claims  exceed  the  amount  of  property 
and  liability  insurance  required  under 
the  CSLA.  Under  current  practice,  it  is 
this  limited  waiver,  release  of  claims 
and  assumption  of  responsibility  that 
the  Government  obligates  itself  to 
extend  to  its  contractors  and 
subcontractors  under  paragraph  4(c)  of 
the  Agreement  now  in  use.  In  this 
regard,  the  FAA  maintains  that  the 
approach  to  risk  allocation  set  forth  in 
the  NPRM  is,  in  practical  effect, 
consistent  wi\h  current  practice. 
However,  because  Government 
employee  claims  would  be  regarded  as 
third-party  claims  the  agency  proposed 
to  remove  reference  to  responsibility  for 
losses  sustained  by  Government 
employees  from  the  proposed  form  of 
agreement  presented  in  Appendix  II  of 


the  NPRM.  Additionally,  because 
employees  of  Government  contractors 
and  subcontractors  would  also  be 
deemed  third  parties,  the  Government 
would  not  be  required  to  obligate  its 
contractors  and  subcontractors  to  accept 
responsibility  for  their  employees' 
losses  and  reference  to  this  obligation 
was  also  omitted  from  the  proposed 
form  of  agreement  presented  in 
Appendix  II. 

In  smnmary,  whereas  PPLPs  would 
waive  claims  against  the  other  launch 
participants  and  agree  to  be  responsible 
for  their  own  property  damage  or  loss 
and  for  losses  sustained  by  their 
employees,  the  Government's  waiver 
would  be  limited  to  property  damage 
suffered  by  GLPs  at  the  launch  site,  in 
excess  of  required  property  insurance. 
Claims  of  Government  personnel  would 
be  covered  by  the  required  liability 
insurance  up  to  the  linoits  specified  by 
the  agency.  Uncovered  claims  of 
Government  personnel  would  be 
included  in  a  compensation  plan 
submitted  to  Congress  as  part  of  a 
request  for  appropriations  to  cover 
excess  third-party  claims. 

Comments  on  the  NPRM 

The  agency  requested  comments  on 
the  approach  to  risk  allocation  proposed 
in  the  NPRM  in  light  of  the  following 
considerations:  (1)  absence  of  any 
indication  in  the  CSLA  or  legislative 
history  that  employees  of 
nongovernmental  launch  participants 
are  intended  to  be  included  in  the 
definition  of  "third  parties,"  whereas 
the  legislative  history  explicitly 
indicates  that  Government  employees 
are  to  be  considered  "third  parties,"  S. 
Rep.  No.  lOQ-593, 100th  Cong.,  2d  Sess. 
8  (1988);  (2)  absence  of  any  indication 
that  the  Government  would  compensate 
the  claims  of  employees  of  PPLPs  as 
excess  third-party  claims;  (3) 
considering  employees  of  launch 
participants  as  third  parties  would  run 
coimter  to  the  assimiption  of 
responsibility  for  their  losses  required 
by  the  statute;  and  (4)  third-party 
liability  insurance  requirements  would 
likely  increase  if  employees  of  all 
launch  participants  are  considered  third 
parties. 

Industry  reaction  to  the  NPRM  and 
the  agency's  clarification  of  insurance 
requirements  in  the  spring  of  1997, 
following  a  Delta  launch  vehicle  failure 
earlier  in  the  year,  led  the  agency  to 
reopen  the  docket  for  an  additional  30- 
day  comment  period.  In  doing  so,  the 
agency  queried  whether  employee 
claims  are  intended  to  be  addressed  by 
the  liability  policy  a  launch  licensee 
obtains  to  cover  all  launch  participants' 
third-party  liability.  Alternatively,  we 
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asked  whether  the  reciprocal  waiver  of 
claims  agreement  in  which  launch 
participants  agree  to  assume 
responsibility  for  losses  sustained  by 
their  employees  imposes  additional 
financial  responsibilities  on  the  parties 
to  cover  these  claims.  More  specifically, 
the  Notice  announcing  the  reopened 
docket  requested  answers  to  the 
following  questions:  "Are  employees  of 
the  Federal  Government  and  its 
contractors  and  subcontractors  (defined 
in  the  NPRM  as  "Government 
personnel")  properly  classified  as  third 
parties?  If  not,  how  should  their  claims 
against  other  launch  participants  for 
damage,  injury,  or  loss  be  addressed, 
particularly  in  light  of  the  limits  on  the 
Government's  ability  under 
appropriations  laws  to  accede  to 
unfunded  contingent  hability?  From  an 
insurance  perspective,  what  issues  or 
problems  does  the  proposed  definition 
present  in  providing  Uabifity  insurance 
coverage  for  third-party  claims?  Should 
employees  of  all  private  party  launch 
participants  also  be  deemed  third 
parties?  If  so,  how  would  this  affect 
CSLA-based  liability  coverage?  If  these 
employees  are  not  third  parties,  how 
should  their  claims  be  managed?  That 
is,  how  should  the  various  launch 
participants  protect  themselves 
financially  from  claims  by  other  launch 
participants'  employees?"  (62  FR  36029. 
July  3. 1997). 

■fhe  range  of  comments  received  and 
summarized  below  underscores  the  lack 
of  clarity  in  the  statute.  In  particular, 
industry  opinion  was  divided  on  the 
appropriate  definition  of  the  tenn  "third 
party"  and  the  intent  of  the  reciprocal 
waiver  of  claims  requirement. 
Both  Boeing,  commenting  in 
September  1996,  before  its  merger  with 
McDonnell  Douglas  Corporation,  and 
Sea  Laimch  suggested  that  all 
employees  of  all  launch  participants 
should  be  viewed  as  "third  parties" 
whose  claims  must  be  addressed  by  the 
required  liability  poUcy  obtained  by  the 
licensee. 

In  support  of  its  position,  Boeing 
stated  that  the  intent  of  the  CSLA  is  to 
provide  to  all  launch  participants 
protection  against  claims  by  those  who 
suffer  injury  as  a  result  of  an  errant 
launch — either  through  statutorily- 
required  liability  insurance  or  through 
the  inter-party  waivers  required  by  the 
CSLA.  Because  employees  are  not 
required  to  enter  into  waiver  of  claims 
agreements  their  individual  claims 
against  the  other  launch  participants  are 
not  waived.  Yet,  according  to  Boeing,  if 
employees  are  not  accorded  third-party 
status  their  claims  may  not  be  covered 
by  the  required  third-party  liability 
insurance  nor  would  they  be  eligible  for 


payment  by  the  Government  as  part  of 
the  catastrophic  loss  protection 
contemplated  by  the  CSLA.  (Boeing 
erroneously  refers  to  umbrella  insurance 
coverage  provided  by  the  U.S. 
Government  to  cover  excess  third-party 
claims.  The  Government  does  not 
maintain  insurance  to  cover 
catastrophic  losses  resulting  from 
licensed  launch  activities.  Rather,  the 
CSLA  provides  a  procedure  whereby 
Congress  may  vote  to  appropriate  funds 
to  cover  those  losses.)  According  to 
Boeing,  this  is  an  ironic  result  because 
launch  participant  employees  are  the 
most  likely  to  be  injured  in  the  event  of 
a  launch  accident.  Moreover,  absent 
liability  insurance  coverage  for 
employee  claims,  launch  participants 
would  be  vulnerable  to,  and  potentially 
hable  for,  claims  from  launch 
participant  employees  and  there  is  no 
clear  statutory  basis  for  suggesting  that 
laimch  participants  must  indemnify 
each  other  for  those  claims.  Finally, 
according  to  Boeing,  there  is  no  basis  for 
treating  Government  employees 
differently  from  all  other  employees  in 
light  of  the  statutory  definition  of  "third 
party"  which  omits  any  reference  to 
employees  of  any  entity  involved  in 
launch  services,  and  therefore  all 
employees  should  be  considered  "third 
parties." 

Boeing  also  refuted  any  suggestion 
that  the  assumption  of  responsibility 
provisions  of  the  CSLA  and  reciprocal 
waiver  of  claims  agreement  imposes  a 
requirement  on  a  party  to  indemnify 
another  launch  participant  for 
successful  claims  by  that  party's  own 
employee.  Without  offering  an  opinion 
as  to  the  meaning  of  the  assiunption  of 
responsibility  provision  of  the  statute, 
Boeing  argued  that  if  Congress  had 
intended  for  there  to  be  an 
indemnification  obfigation  it  would 
have  done  so  explicitly  and  the  term 
"indemnification"  does  not  appear  in 
the  CSLA.  The  comment  cites  a  legal 
encyclopedia  in  support  of  the  argument 
that  a  party  claiming  a  right  to  be 
indemnified  against  its  own  negligence 
must  establish  that  a  contract  clearly 
expresses  such  an  intention  and  notes 
further  that  such  agreements  have  been 
held  void  as  against  public  poficy.  The 
better  view,  according  to  the  comment, 
is  that  all  employees,  govenunent  and 
nongovernment,  should  be  considered 
third  parties. 

Sea  Launch  commented  that  all 
employees  of  the  various  launch 
participants  should  be  considered 
"third  parties,"  based  on  the  statutory 
definition,  whose  claims  would  be 
covered  by  the  required  liability 
insurance  and  then  by  the  Govenunent 
under  the  excess  claims  provision  of  the 


statute.  Sea  Launch  echoed  many  of  the 
concerns  expressed  by  Boeing  in  noting 
that  unless  considered  "third  parties." 
injured  employees  would  be  unable  to 
recover  for  their  losses  in  the  event  the 
negligent  party  did  not  maintain 
adequate  coverage  for  the  claim. 

Sea  Launch  also  suggested  that  if 
employee  claims  are  not  eUgible  for 
payment  by  the  Government  as  excess 
third-party  claims  because  they  are 
covered  by  their  employer's  assumption 
of  responsibiUty,  then  the  same 
reasoning  should  apply  to  claims  of 
Government  personnel.  In  Sea  Launch's 
view,  it  is  reasonable  to  expect  the 
Government  to  cover  excess  claims  of 
Government  personnel  as  third  party 
claims  and  the  same  eUgibility  should 
apply  to  claims  of  all  employees. 
Finally,  Sea  Launch  disagreed  that 
covering  all  employees'  claims  as  third- 
party  claims  would  significantly 
increase  the  amount  of  required 
insurance  because  a  responsible  launch 
hcensee  would  obtain  such  coverage  in 
any  event,  whether  or  not  required  by 
regulation. 

Like  Boeing,  Sea  Laimch  also  did  not 
offer  a  definitive  view  on  the  intended 
meaning  of  the  reciprocal  waiver  of 
claims  provisions  of  the  statute; 
however,  it  postulated  that  if  the 
assumption  of  responsibiUty  is  an 
agreement  to  indemnify  other  parties  for 
claims  brought  by  one's  own  employees 
then  that  obhgation  should  be  backed  by 
financial  resources,  such  as  the  Uability 
coverage  obtained  by  the  licensee,  in 
order  to  effectuate  the  intent  of  the 
CSLA.  In  clarifying  remarks.  Sea  Launch 
indicated  that  the  statutory-based 
assumption  of  responsibiUty  is  intended 
to  be  an  affirmative  obUgation  to 
indemnify  other  launch  participants  in 
the  event  one's  own  employee,  a  third 
party,  claims  against  another 
participant,  and  the  Ucensee's  Uability 
poUcy  provides  the  financial  resources 
covering  this  obUgation.  In  other  words, 
the  UabiUty  poUcy  effectively  provides 
a  financial  guaranty  that  each  launch 
participant  will  fulfill  its  contractual 
obUgation  to  other  launch  participants 
to  be  responsible  for  its  employees' 
losses.  Whether  the  basis  for  the  claim 
is  viewed  as  the  contractual  obUgation 
to  indemnify  another  parfy,  or  as  a 
third-party  claim,  the  poUcy  should 
respond,  according  to  Sea  Launch, 
because  ultimately  it  is  the  employee/ 
third  party  that  must  be  compensated 
for  his  or  her  loss.  As  between  a  launch 
participant  and  its  contractor.  Sea 
Launch  commented  that  it  would  be  a 
contractual  matter  that  would  be 
negoUated  by  the  parties  outside  of  the 
CSLA. 
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Kistler  offered  the  view  that  all 
employees  should  be  considered  third 
parties  otherwise  employees  of  PPLPs 
would  be  limited  to  workers 
compensation  while  Government 
personnel  would  benefit  from  more 
extensive  recoveries.  The  substance  of 
this  comment  has  already  been 
addressed  in  the  preceding  summary  of 
the  1988  Amendments;  however,  the 
agency  reiterates  here  that  no  employees 
are  required  to  waive  their  claims  imder 
the  reciprocal  waiver  of  claims 
agreement  and  that  any  injured 
employee  may  elect  to  pursue  legal 
remedies  against  a  negligent  launch 
participant  other  than  his  or  her 
employer. 

Lockheed  Martin,  Orbital  Sciences 
and  McDonnell  Douglas  put  forward  a 
contrasting  view  of  the  intended 
coverage  of  the  term  "third  party." 
According  to  these  three  launch 
hcensees,  no  employees  should  be 
considered  "third  pwrties"  for  purposes 
of  the  required  liabiUty  insurance 
coverage.  Under  their  view,  the 
assiunption  of  responsibility  for 
employee  losses  requires  that  each 
signatory  to  the  reciprocal  agreement 
indemnify  the  other  signatories  for 
claims  made  by  one's  own  employees. 

McDonnell  Douglas  and  Orbital 
Sciences  specifically  commented  that 
personnel  are  part  of  the  entity  of  which 
they  are  members  and  therefore  no 
personnel,  not  even  Government 
personnel,  should  be  considered  "third 
parties"  for  purposes  of  required 
liability  insurance  coverage.  According 
to  McDonnell  Douglas  and  Orbital 
Sciences,  an  employee's  claims  are  the 
responsibility  of  his  or  her  employer, 
including  the  U.S.  Government  and  its 
contractors.  Under  the  inter-party 
waiver  agreement,  that  responsibility 
includes  a  requirement  to  indemnify 
other  signatories  to  the  agreement  in  the 
event  of  claims  by  one's  own  employee 
against  the  other  signatories. 

As  a  result  of  the  Boeing-McDonnell 
E>ouglas  merger,  effective  August  1, 
1997,  the  risk  management  program  for 
commercial  launches  of  the  Delta  family 
of  launch  vehicles  was  consolidated 
within  Boeing.  Because  of  the 
divergence  of  views  expressed  in  docket 
submissions  by  McDonnell  Douglas  and 
Boeing  prior  to  the  merger,  the  agency 
sought  clarification  from  Boeing's 
Insurance  Department,  Space  and 
Liability  Risks,  as  to  Boeing's  views  of 
appropriate  implementation  of  risk 
allocation  under  the  CSLA.  By  way  of 
clarification,  Boeing's  insurance 
manager  endorsed  the  view  espoused  by 
McDonnell  Douglas  in  its  written 
comments  that  financial  responsibility 
for  one's  own  employees'  losses  is 


intended  to  be  addressed  by  the 
reciprocal  waiver  of  claims  agreement 
undertaken  by  each  launch  participant 
and  not  by  the  liability  policy  provided 
by  the  launch  licensee.  By  implication, 
no  employees  would  be  deemed  "third 
parties"  in  the  sense  that  their  claims 
would  not  be  covered  by  the  required 
liability  policy.  Rather,  each  signatory  to 
a  reciprocal  waiver  of  claims  agreement 
is  responsible  for  maintaining  insurance 
that  responds  to  its  contractual 
obligation  to  indemnify  other  launch 
participants  in  the  event  of  an  employee 
claim  for  injury,  damage  or  loss. 

Orbital  Sciences'  insurance  broker 
clarified  its  comment  further  by  stating 
that  allowing  a  launch  participant's 
employee  to  recover  as  a  third  party 
against  another  laimch  participant 
would  defeat  the  intent  of  the  reciprocal 
waiver  of  claims  provisions  of  the 
statute  to  limit  inter-party  claims.  Also, 
allowing  additional  insureds  (both  the 
entity  and  its  employees)  to  also  be 
claimants  under  the  same  policy  could 
be  done  at  a  cost;  however,  this 
approach  flies  in  the  face  of  the  CSLA, 
according  to  the  comment. 

OrbitalSciences'  insurance  broker 
further  stated  that  at  the  time  the  1988 
Amendments  were  enacted,  it  had  been 
imderstood  that  special  consideration 
was  warranted  for  Government 
employees  because  of  limitations  on  the 
Government's  abiUty  to  assimie  an 
unfunded  contingent  liability  to  cover 
successful  claims  of  Govenmient 
employees  against  other  launch 
participants.  However,  the  same 
treatment  was  not  believed  to  be 
appropriate  for  employees  of 
Government  contractors  because  those 
entities  can  obtain  insurance  to  cover 
this  responsibility. 

Orbital  Sciences  reaffirmed  its 
position  in  supplemental  comments  to 
the  docket  noting  further  that  its  launch 
insurance  did  not  cover  claims  of 
Government  personnel  and  that  doing 
so  could  double  the  cost  of  insurance. 
Orbital  Sciences  also  made  the 
following  additional  points:  First, 
Government  personnel  are  not  now  and 
ought  not  be  classified  as  "third 
parties."  Second,  each  signatory  to  the 
reciprocal  waiver  of  claims  agreement, 
including  the  Government,  agrees  to 
indemnify  the  other  signatories  for 
claims  made  by  its  own  employees 
resulting  from  licensed  launch 
activities.  Third,  the  agency's  views,  as 
expressed  in  the  NPRM  and  in 
correspondence  with  the  industry, 
represent  an  inappropriate,  unnecessary 
and  unwarranted  expansion  of 
industry's  liabiUty  burden,  as  well  as  a 
shift  of  Uability  from  the  Government  to 
the  industry.  Fourth,  the  statutory 


limitation  on  the  Govenmient's  waiver 
of  property  damage  has  no  bearing  on 
and  does  not  in  any  way  limit  its 
assiunption  of  responsibility  for 
employee  losses.  Fifth,  limitations  on 
the  Government's  ability  to  accede  to 
unfunded  contingent  liability  should 
not  impede  the  Government's  ability  to 
assume  responsibility  for  its  employees' 
losses  and  should  be  handled  in  a 
maimer  similar  to  the  excess  claims 
provisions  of  the  CSLA.  Sixth,  the 
notion  of  reasonable  cost  of  insiu^nce  is 
a  relative  term  and  in  any  event 
allowing  inter-party  claims  instead  of 
relying  upon  the  reciprocal  waiver 
regime  defeats  a  fundamental  goal  of  the 
CSLA.  Seventh,  allowing  Government 
personnel  to  be  claimants  and  insiu«ds 
under  the  same  policy  is  unorthodox 
and  renders  the  reciprocal  waiver 
scheme  useless.  Ei^t>>,  imder  the 
agency's  proposal  the  licensee's  loss 
record  would  be  umfairly  impacted 
because  its  liability  policy  would  have 
to  respond  to  claims  caused  by  a  grossly 
negligent  lavmch  participant,  defeating 
the  "immunity"  from  such  claims  that 
the  reciprocal  waiver  scheme  would 
otherwise  provide.  According  to  Orbital 
Sciences,  this  is  particularly 
problematic  where  the  Government's 
contractor  is  involved  because  the 
licensee  has  no  direct  control  over  that 
entity  or  its  employees. 

In  further  clarification  of  its  remarks, 
OSC's  broker  explained  that  a  licensee's 
liability  policy  can  be  written  so  as  to 
respond  to  the  liability  assiuned  by  an 
insured  imder  a  contract  or  agreement, 
including  the  contractiial  obUgation 
each  laimch  participant  assumes  under 
the  reciprocal  waiver  of  claims 
agreement  to  be  responsible  for  its 
employees'  losses.  This  approach  fulfills 
the  important  objective  that  underlies 
the  reciprocal  agreement  to  be 
responsible  for  employees'  losses  of 
keeping  litigation  costs  to  a  minimum. 

Lock^eedMartin's  initial  conunents 
also  expressed  concern  over  the 
inclusion  of  Government  personnel  as 
"third  parties,"  noting  that  including 
them  would  have  far-reaching  effects  on 
the  statutory  risk  allocation  scheme, 
including  the  maximimi  probable  loss 
determination  for  third-party  losses,  the 
nattue  and  scope  of  required  liability 
coverage,  coverage  for  employee  claims, 
scope  of  the  reciprocal  waivers  of 
claims,  and  the  U.S.  Government's 
payment  of  excess  third-party  claims. 
Lockheed  Martin  noted  that  the 
statutory  definition  of  "third  party" 
does  not  differentiate  between 
employees  of  the  Government  or  its 
contractors  and  subcontractors  and 
employees  of  private  party  launch 
participants  (PPLPs).  Lockheed  Martin 
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also  questioned  the  resultant  lack  of 
responsibility  on  the  part  of  the 
Government  for  its  employees'  claims 
under  the  definition  of  "third  party" 
proposed  in  the  NPRM.  Lockheed 
Martin  initially  suggested  that  it  might 
be  beneficial  to  consider  all  laimch 
participant  employees  as  "third 
parties,"  but  noted  that  this  action 
should  not  be  taken  without 
understanding  the  consequences,  such 
as  higher  insurance  requirements  for 
third-party  liability.  Lockheed  Martin 
also  stressed  the  importance  of 
understanding  how  the  agency 
interprets  the  reciprocal  agreement 
between  laimch  participants  in  which 
parties  agree  to  be  responsible  for  injury 
or  losses  sustained  by  their  own 
employees. 

In  supplemental  comments  to  the 
docket,  Lockheed  Martin  unequivocally 
objected  to  defining  the  term  "third 
party"  to  include  any  employees, 
whether  Government-related  or  private 
party,  and  opposed  any  interpretation  of 
the  term  "third  party"  that  would 
relieve  the  Government  of  responsibility 
for  its  employees'  losses  and  Uiose  of 
Government  contractor  employees 
luider  the  reciprocal  waiver  of  claims 
scheme  of  the  CSLA.  Lockheed  Martin 
further  stressed  that  although  it  has 
acconunodated  the  Government's 
clarification  that  employees  of  the 
Government  and  its  contractors  and 
subcontractors  are  to  be  considered 
third  parties,  this  was  viewed  by 
Lockheed  Martin  and  its  insurers  as  a 
new  interpretation  that  transfers 
additional  risk  to  the  launch  liability 
policy  and  could  have  significant 
adverse  impacts  on  the  licensee's  loss 
exposure  and  premiums. 

Lockheed  \uitin  believes  that  the 
assumption  of  responsibility  for 
employee  losses  imposes  on  each 
signatory  to  the  interparty  waiver 
agreement  an  obligation  to  indemnify 
another  signatory/launch  participant  for 
the  amount  recovered  by  one's  own 
employee  for  losses  suffered  as  a  result 
of  licensed  launch  activities.  According 
to  Lockheed  Martin,  insurance  that  is 
separate  and  apart  from  the  licensee's 
launch  liability  policy  is  available  to 
cover  this  contractual  obligation.  In  this 
manner,  risk  exposures  and  premium 
costs  are  more  fairly  distributed  among 
laimch  participants  without 
overburdening  or  distorting  the 
licensee's  actual  loss  record.  Further 
expanding  the  definition  of  "third 
party"  to  include  employees  of 
Government  contractors  and  other 
launch  participants  would  effectively 
negate  the  inter-party  waiver  of  claims 
scheme  and  leave  Lockheed  Martin 
financially  responsible  for  all  such 


losses,  resulting  in  premium  increases 
as  high  as  $500,000  per  launch, 
according  to  Lockheed  Martin's 
supplemental  comments. 

Lockheed  Martin  incorporated  by 
reference  comments  submitted  by  Marsh 
&  McLennan,  now  J&H  Marsh  & 
McLennan,  an  aerospace  insurance 
broker.  According  to  Marsh  & 
McLennan,  insurance  underwriters  have 
long  understood  that  Government 
employee  claims  and  claims  of 
Government  contractor  employees 
remained  the  responsibiUty  of  the 
Government  or  its  contractors, 
respectively,  as  evidenced  by  the  waiver 
of  claiins  agreement.  While  the 
insurance  market  can  respond  to  the 
Government's  requirement  that  its 
employees  be  covered  as  third  party 
claimants,  inclusion  of  Government 
contractor  employees  is  more 
problematic  bom  an  allocation  of  risk 
equity  standpoint  as  it  could 
significantly  affect  the  cost  of  insurance, 
according  to  the  comment.  This  view  is 
consistent  with  that  expressed  to  the 
agency  by  an  insurance  underwriter 
who  added  that  requiring  coverage  for 
Government  contractor  employees  could 
adversely  affect  launch  services 
providers'  ability  to  obtain  insurance  in 
the  future  at  reasonable  rates  because 
their  loss  records  would  reflect  claims 
for  which  they  were  not  responsible. 

To  sum  up,  opponents  of  the 
proposed  definition  of  "third  party" 
argue  that  the  additional  coverage  that 
would  be  required  to  comply  with 
regulatory  requirements  would  result  in 
higher  risk  exposures  and  insurance 
premiums,  that  doing  so  is  contrary  to 
or  would  defeat  the  purpose  of  the 
reciprocal  waiver  scheme  required  by 
statute,  and  would  lead  to  difficulties  in 
implementation  in  that  Government 
launch  participant  (GLP)  employees 
would  be  both  additional  insureds 
protected  from  third  party  liability 
claims,  as  well  as  potential  claimants,  in 
effect  making  claims  against  their  own 
habihty  policy.  It  could  also  allow  a 
negligent  employee  to  recover  against 
another  negligent  launch  participant, 
neither  of  whom  is  under  the  licensee's 
control  or  direction.  This  would 
unfairly  impact  the  licensee's  loss 
record — assuming  the  insurance  market 
is  able  to  respond  to  the  additional  risk. 

Final  Rule  Approach  to  Risk  Allocation 
for  Employee  Losses 

Having  summarized  the  range  of 
views  expressed,  the  agency  resolves,  as 
a  matter  of  regulation,  two  issues  that 
are  critical  to  defining  appropriate  risk 
allocation  and  financial  responsibility 
luider  the  CSLA.  First,  the  agency 
concludes  that  the  reciprocal  waiver  of 


claims  agreement  in  which  launch 
participants  assume  responsibility  for 
their  employees'  losses  is  intended  to 
address  financial  responsibiUty  for 
losses  sustained  by  private  party  launch 
participant  (PFLP)  employees  and 
remove  the  risk  of  such  claims  from  the 
launch  Uability  insurance  coverage 
required  under  the  CSLA.  Second, 
although  the  agency  agrees  with  those 
commentere  who  stated  that  the  UabiUty 
pohcy  obtained  by  the  launch  licensee 
is  not  intended  to  cover  PPL?  employee 
claims  because  they  are  addressed, 
through  the  reciprocal  waiver  of  claims 
agreement,  the  agency  further  concludes 
that  the  launch  licensee's  Uabihty 
policy  is  required  to  cover  Govertunent 
launch  participant  (GLP)  employee 
claims  up  to  the  limits  established  by 
the  agency  in  license  ordere.  In 
resolving  these  issues,  the  agency 
maintains  the  distinction  described  in 
the  NPRM  between  PPLPs  and  GLPs. 
This  final  rule  focuses  primarily  on 
risk  allocation  among  private  party 
launch  participants  (PPLPs)  involved  in 
licensed  launch  activities  and  between 
PPLPs  and  Government  laimch 
participants  (GLPs)  when  the 
Government  performs  its  traditional  role 
as  manager  of  the  Federal  launch  ranges 
and  provider  of  range  safety  services. 
The  NPRM  separately  addressed  the 
situation  in  which  a  Government  agency 
is  a  customer  of  commercial  launch 
services.  The  NPRM  stated  the  FAA's 
view  that  because  Government  agencies 
cannot  agree  to  an  unfunded  contingent 
Uability  absent  express  statutory 
authority  to  do  so,  employees  of 
Government  agency  customers  are  also 
considered  third  parties  whose  claims 
would  be  covered  by  the  Ucensee's 
launch  UabiUty  poUcy.  However,  as 
explained  in  the  NPRM,  a  Government- 
owned  payload  is  not  covered  by 
statutorily-required  Government 
property  insurance  and  the  U.S. 
Government  agency  customer  accepts 
responsibiUty  for  property  damage  to 
the  payload.  This  approach  reflects 
current  agency  practice  in  estabUshing 
risk-based  financial  responsibility 
requirements  for  third-party  UabiUty 
and  Government  property  damage.  That 
said,  the  final  rule  does  not  resolve,  as 
a  matter  of  regulation,  the  form  of 
reciprocal  waiver  of  claims  agreement 
the  Government  will  utilize  when  a 
Government  agency  is  involved  in 
launch  services  as  a  customer  and  such 
agreements  will  continue  to  be 
addressed  on  an  individual  basis. 

(1)  Assumption  of  Responsibility  for 
Employee  Losses 

This  rulemaking  requires  that  the 
agency  clarify  proper  implementation  of 
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the  statutory  language  appearing  in  49 
U.S.C.  70112(b)(1)  and  (2)  which 
provides  that  "each  party  to  the  waiver 
agrees  to  be  responsible  for  property 
damage  or  loss  it  sustains,  or  for 
personal  injury  to,  death  of.  or  property 
damage  or  loss  sustained  by  its  own 
employees  resulting  from  an  activity 
carried  out  under  the  license." 
(Emphasis  added.)  As  one  commenter 
queried,  is  it  a  restatement  or 
elaboration  of  the  requirement  to    . 
provide  a  waiver?  Is  it  a  restatement  of 
a  requirement  that  a  party  would  have 
even  in  the  absence  of  the  statute?  Is  it 
an  affirmative  obligation  to  indemnify 
other  parties  for  claims  brought  against 
them  by  one's  own  employees? 

One  possible  interpretation  of  the 
provision  is  that  the  agreement  to  be 
responsible  for  one's  own  employees' 
losses  means  compliance  with  workers 
compensation  insurance  requirements,  a 
requirement  an  employer  would  have 
regardless  of  the  CSLA.  Ensuring 
workers  compensation  coverage  is 
provided  for  employee  claims  reduces 
the  likelihood  that  an  injured  employee 
will  pursue  claims  against  another 
launch  participant  but  does  not 
preclude  this  possibihty.  Because 
workers  compensation  laws  are  left  to 
the  states,  and  significant  differences  are 
found  among  the  various  state  programs, 
the  agency  concludes  that  a  federal 
statute  is  not  required,  or  even 
appropriate,  to  ensure  compliance  with 
state  law  and  the  FAA  therefore  views 
this  as  an  unlikely  interpretation.  That 
is,  the  statutory  provision  for 
assimiption  of  responsibility  is  intended 
to  have  significance  beyond  a 
requirement  already  imposed  on 
employers  by  most  (49)  states  to  provide 
workers  compensation  insurance 
coverage  for  their  employees  under 
existing  state  laws. 

Anomer  possibility  is  that  by  enacting 
this  provision  Congress  intended  to 
affect  certain  workers  compensation 
schemes  by  removing  any  rights  of 
subrogation  that  an  employer's  workers 
compensation  insurance  carrier  may 
have  under  state  law.  This  is  also  not 
likely,  particularly  for  PPLPs  whose 
workers  compensation  insurance 
carriers  are  not  signatories  to  the 
reciprocal  waiver  of  claims  agreement. 
State  workers  compensation  programs 
vary  widely  in  terms  of  subrogation 
rights  and  it  is  not  likely  that  Congress 
intended  to  interfere  directly  in  their 
implementation. 

It  is  conceivable  that  Congress 
intended  for  the  Secretary  of 
Transportation  to  waive  subrogated 
claims  of  Federal  agencies  under  the 
Federal  Employee  Compensation  Act 
(FECA),  but  doing  so  would  still  not 


affect  the  rights  of  Government 
employees  to  independently  pursue 
claims  against  other  launch  participants 
because  their  claims  are  not  waived 
under  the  reciprocal  waiver  of  claims 
agreement.  However,  it  is  possible  that 
fewer  claims  by  Government  employees 
against  other  launch  participants  would 
be  brought  if  Government  agencies' 
subrogated  rights  were  waived. 

Simply  put,  FECA  is  the  Federal 
Government's  workers  compensation 
program.  Under  FECA,  a  Federal 
employee  is  compensated  for  work- 
related  injuries  and  if  the  injury  was 
caused  by  a  negligent  third  party,  the 
employee  is  advised  to  pursue  a  claim 
against  that  negligent  party.  If  the 
employee  is  successful  in  his  claim,  he 
or  she  is  required  to  reimburse  the 
Government  the  amount  paid  to  the 
employee  by  the  Government,  with 
certain  adjustments  for  legal  fees  and 
other  expenses.  Even  if  the  CSLA  means 
that  the  Government  must  forego  its 
right  to  recover,  it  does  not  mean  that 
Government  employees  forego  their 
rights  as  injured  claimants  to  proceed 
against  a  negligent  launch  participant. 

The  presence  or  absence  of  workers 
compensation  coverage  does  not 
eliminate  inter-party  litigation,  a 
primary  objective  of  the  CSLA  risk 
allocation  scheme.  Workers 
compensation  provides  to  an  employee 
an  exclusive  remedy  against  his  or  her 
employer  for  injuries  arising  out  of  and 
suffered  in  the  course  of  employment. 
However,  an  injured  employee  may 
elect  to  sue  a  launch  participant  other 
than  his  or  her  employer  for  negligently 
causing  the  injury.  Generally,  a  majority 
of  jurisdictions  would  deny  to  that 
negligent  laimch  participant  the  right  to 
seek  contribution  from  tbe  employer 
because  the  workers  compensation 
remedy  is  exclusive  to  the  employer. 
Yet.  contribution  may  be  possible  imder 
a  substantive  indemnity  law  or  on  the 
basis  of  an  indemnity  agreement  or  if  an 
independent  duty  is  owed  by  the 
employer  to  the  negligent  laimch 
participant.  In  that  event,  the  negligent 
launch  participant  may  proceed  against 
the  employer  by  maintaining  that  a 
contractual  agreement  removes  the  bar 
that  would  otherwise  prevent  the 
negligent  launch  participant  from 
seeking  contribution  from  the  employer. 
Even  so,  variations  in  state  workers 
compensation  programs  may  result  in  a 
host  of  issues  still  being  litigated. 

Therefore,  in  the  interest  of  avoiding 
costly  inter-party  litigation,  the  agency 
concludes  that  Congress  intended  to 
create  an  indemnity  obligation  making 
each  PPLP  financially  responsible,  by 
contract,  for  its  employees'  claims  or 
otherwise  establishing  an  independent 


duty  owed  by  each  employer  to  the 
other  launch  participants.  This 
responsibility  may  be  termed  a 
legislatively-mandated  contractual 
indemnification  obligation. 

As  between  a  launch  participant  and 
its  contractors  and  subcontractors,  the 
assumption  of  responsibility  could  be 
viewed  as  a  "contractor-under" 
requirement  whereby  each  party 
provides  workers  compensation 
insurance  that  would  cover  its 
contractors  and  subcontractors 
employees'  claims  in  the  event  its 
contractors  and  subcontractors  failed  to 
provide  coverage.  Doing  so  would 
minimize  the  likelihood  that  an  injured 
employee  of  a  contractor  would  look  to 
another  launch  participant's  deep 
pockets  for  recourse.  (Generally 
speaking,  state  law  provisions  of  this 
natiue  are  intended  to  give  a  general 
contractor  an  incentive  to  require 
subcontractors  to  carry  workers 
compensation  insurance.  2A  Larson, 
Workers  Compensation  Law.  72.31(b).) 
However,  the  FAA  declines  to  interfere 
with  variations  in  state  workers 
compensation  programs  and  concludes 
that  it  is  unnecessary  to  do  so  as  long 
as  we  regard  the  assumption  of 
responsibility  to  be  a  contractual 
indemnification  obligation  of  each  PPLP 
to  the  other  launch  participants  to 
assume  financial  responsibiUty  for  its 
own  employees'  losses. 

That  said,  the  agency  does  not  agree 
with  the  commenters  that  a  comparable 
obligation  is  accepted  by  the 
Government  through  the  reciprocal 
waiver  of  claims  agreement.  Whereas 
each  PPLP  undertakes  a  contractual 
obUgation  to  indemnify  other  launch 
participants  fi-om  claims  of  its  own 
employees  through  the  inter-party 
waiver  agreement,  the  Government  is 
unable  to  accept  this  contractual 
obligation  absent  express  authority  to  do 
so  because  it  would  amount  to  an 
utnfunded  contingent  contractual 
liability  which  is  prohibited  by 
appropriations  laws.  The  agency  does 
not  believe  that  the  statute  authorizes 
the  Government  to  imdertake  an 
additional  unfunded  obligation  except  if 
a  policy  exclusion  is  deemed  "usual"  or 
the  available  limits  of  the  policy  are 
exhausted.  In  either  of  those  events,  the 
Government  would  be  responsible 
under  the  CSLA  for  covering  those 
claims,  subject  to  Congress 
appropriating  funds  for  that  purpose. 

Moreover,  the  CSLA  authorizes  the 
Secretary  of  Transportation  to  establish 
financial  responsibility  requirements, 
consistent  with  the  CSLA,  to  protect  the 
Government,  its  agencies,  and  personnel 
fi-om  liability,  death,  bodily  injury,  or 
property  damage  or  loss  as  a  result  of  a 
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launch  or  operation  of  a  launch  site 
involving  a  facility  or  personnel  of  the 
Government.  49  U.S.C.  70112(e).  The 
appropriate  way  to  reconcile  this 
provision  v>dth  the  Government's 
assumption  of  responsibility  obligations 
in  49  U.S.C.  70112(b)(2)  is  to  conclude 
that  the  Government  accepts 
responsibility  for  its  employees'  losses 
but,  as  in  the  Government's  waiver  for 
property  damage,  onlylo  the  extent  that 
they  exceed  required  insurance  or  other 
demonstration  of  financial 
responsibility. 

"The  Government's  limited  agreement 
to  be  responsible  for  losses  sustained  by 
its  employees,  as  reflected  in  the  final 
rule,  is  consistent  with  similar 
requirements  imposed  by  the  Air  Force 
in  existing  commercialization 
agreements  to  hold  the  Government 
harmless  from  third-party  liability, 
including  losses  suffered  by  members  of 
the  Armed  Forces.  Regardless  of 
whether  or  not  an  FAA  license  is  issued 
for  a  commercial  activity,  the 
Government  is  not  wilUng  to  accept 
additional  financial  responsibility  for  its 
employees'  losses,  other  than  that 
imposed  under  FECA  or  other 
comparable  Federal  compensation 
program,  when  Government  persoimel 
are  involved  in  supporting  commercial 
laimch  activities  and  this  is  the  view 
that  is  reflected  in  the  CSLA  at  49  U.S.C. 
70112(e).  Absent  further  clarification 
from  Congress,  the  agency  is  imwlUing 
to  place  on  the  Government 
responsibility  for  covering  the  liability 
of  other  p{irtles  whose  negligence  causes 
injury,  damage  or  loss  to  Government 
employees  involved  in  commercial 
launch  services.  Moreover,  the 
Government  is  foreclosed  from  Insuring 
this  risk  under  appropriations  laws  and 
therefore  It  is  both  necessary  and 
appropriate  that  claims  of  Government 
employees  against  the  other  launch 
participants  be  addressed  by  the 
licensee's  liability  policy. 

This  approach  to  covering  claims  of 
Government  employees  results  from  the 
agency's  imderstanding  of  statutory 
objectives  and  the  practical 
consequences  of  appropriations  laws,  as 
well  as  the  practicalities  of  seeking 
recovery  from  the  Government.  The 
same  approach  is  not  necessary  to 
address  the  claims  of  employees  of 
PPLPs.  Therefore,  with  respect  to 
PPLPs,  the  agency  adopts  the  view, 
expressed  by  the  majority  of 
commenters,  that  the  agreement  to  be 
responsible  for  losses  sustained  by  one's 
own  employees  establishes  a 
contractual,  substantive  right  in  each 
signatory  to  the  reciprocal  agreement  to 
be  indemnified  and  held  harmless  fi-om 
claims  of  the  other  signatories' 


employees.  Commenters  offering  this 
understanding  of  the  reciprocal  waiver 
of  claims  agreement  also  stated  that 
insiu-ance,  separate  from  launch  liability 
Insurance,  can  be  obtained  by  each 
signatory  to  the  agreement  to  cover  this 
contractual  obligation. 

As  a  practical  matter,  the  agency's 
determination  that  the  Government 
assumes  a  limited  acceptance  of 
responsibility  for  its  employees'  losses 
should  not  Impose  an  mueasonable 
burden  on  the  commercial  launch 
industry.  Even  if  the  Government 
assumed  responsibility  for  losses 
sustained  by  Government  personnel,  a 
prudent  PPLP  would  maintain 
insurance  to  cover  its  liability  in  the 
event  Congress  failed  to  appropriate 
funds  for  diis  obUgatlon.  Rather  than 
risk  an  uncovered  Uabifity,  we  believe  it 
should  be  preferable  for  all  entitles 
Involved  in  launch  services  to  ensure 
adequate  resources  exist  to  cover  claims 
of  Government  employees  through  the 
liabihty  policy  obtained  by  the  licensee 
in  accordance  with  the  CSLA. 

The  issue  remains  as  to  whether  the 
agency's  approach  of  addressing  claims 
of  Government  employees  is  appropriate 
for  employees  of  the  Government's 
contractors  and  subcontractors  involved 
in  launch  services.  Although 
Govenunent  contractors  and 
subcontractors  are  private  entitles  not 
subject  to  the  restrictions  of 
appropriations  laws,  the  agency 
maintains  that  it  is  appropriate  to 
accord  to  those  employees  the  same 
status  as  Government  employees  for  this 
limited  risk  management  purpose  and 
require  that  the  hcensee's  liabihty 
policy  respond  to  claims  of  Government 
personnel.  The  waiver  requirement  set 
forth  in  the  statute  provides  that  the 
Government  waives  claims  "for"  or  "on 
behalf  of  its  contractors  Involved  in 
launch  services.  In  doing  so.  the 
Govenunent  takes  on  additional 
responsibilities  to  safeguard  the 
Interests  and  rights  of  those  entities  that 
perform  laimch  services,  at  the  behest  of 
the  Government,  in  support  of 
commercied  operations.  For  this  reason. 
Government  contractors  and 
subcontractors  should  not  be  required  to 
accept  additional  liabihty  or  insurance 
obligations  when  they  perform  services 
in  support  of  commercial  launch 
operations  under  contract  to  the 
Government.  Although  Government 
contractors  and  subcontractors  could 
obtain  insurance  to  cover  a  contractual 
indemnification  obUgatlon,  they  are  not 
currently  required  to  do  so.  Thus,  costs 
incurred  In  obtaining  this  additional 
coverage  would  likely  be  passed 
through  to  the  Government  as  allowable 
and  allocable  costs.  Rather  than  Inciu 


additional  costs  or  risks,  the  agency  has 
determined  to  maintain  its  current 
practice  of  requiring  that  the  liability 
pohcy  obtained  by  the  hcensee  under 
the  CSLA  respond  to  claims  of 
Government  contractor  and 
subcontractor  employees. 

The  agency's  interpretation  of  the 
statutory  agreement  in  which  parties 
agree  to  be  responsible  for  losses  of  their 
own  employees  may  be  controversial  in 
that  it  effectively  reUeves  a  party  of  the 
financial  consequences  of  its  own 
negligence.  At  first  blush,  this  might 
seem  an  illogical  result,  or  one  that  flies 
in  the  face  of  pubhc  policy;  however,  it 
is  consistent  generally  with  the  no-fault, 
no-subrogation  reciprocal  waiver 
scheme  required  by  the  CSLA.  Parties 
may  vahdly  contract  for  or  require 
indemnification  against  their  own  future 
negligent  acts  as  long  as  it  is  clearly 
done,  as  in  the  revised  form  of 
reciprocal  waiver  of  claims  agreement 
presented  in  Appendix  U  of  the  final 
rule.  However,  it  would  be  contrary  to 
public  policy  to  allow  a  party  to 
contract  for  indemnification  against 
willful  misconduct  and  the  "Agreement 
for  Waiver  of  Claims  and  Assumption  of 
Responsibihty"  contained  in  Appendix 
II  of  the  final  rule  does  not  allow  a 
launch  participant  to  be  relieved  of 
hability  for  such  behavior.  The  agency 
anticipates  that  the  commercial  market 
will  respond  to  these  requirements  by 
ensuring  that  only  responsible  launch 
participtuits  will  be  employed  to 
perform  hazardous  operations  in  order 
to  reduce  each  participant's  risk  of 
financial  responsibihty  for  employee 
losses. 

(2)  Liability  Insurance  Coverage  for 
Third  Parties 

In  making  the  determinations 
reflected  in  the  final  rule,  the  FAA  also 
considered  the  question  of  whether  the 
habihty  pohcy  a  launch  hcensee  obtains 
ought  to  respond,  in  the  first  instance, 
to  all  employee  claims.  The  approach 
suggested  by  Boeing  and  Sea  Launch  of 
considering  all  employees  to  be  third 
parties  whose  claims  must  be  covered 
by  the  licensee's  hability  policy  under 
the  CSLA  is  attractive  for  several 
reasons.  It  ensures  sufficient  financial 
resources  will  be  available  to  cover 
employee  claims  through  the  liabiUty 
pohcy  and  as  follows:  In  the  event  an 
employee's  claims  are  not  compensated 
by  that  policy,  either  because  of  an 
insurance  exclusion  deemed  "usual" 
within  the  meaning  of  the  statute  or 
exhaustion  of  pohcy  limits,  the 
Government  may  elect  to  cover  the 
claim  under  the  procedures  set  forth  in 
49  U.S.C.  70113.  If  the  Government  fails 
to  do  so,  then  the  launch  participant/ 
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employer's  agreement  to  be  responsible 
for  the  claim  could  he  invoked  and  the 
sued  launch  participant  would  seek 
indemnification  from  the  launch 
participant/employer  for  the  amount  of 
the  employee's  recovery.  This  approach 
offers  the  benefit  of  reconciling  the  view 
that  employees  of  all  launch 
participants  may  be  third  parties 
without  stripping  the  CSLA-mandated 
agreement  to  be  responsible  for 
employee  losses  of  substantive  import. 
However,  where  the  uncovered  claim 
belongs  to  Government  personnel,  the 
agency  would  need  to  resolve  whether 
the  Government's  agreement  to  be 
responsible  for  its  employees'  losses 
would  be  subject  to  49  U.S.C.  70113 
procedutres  or  absolute. 

In  evaluating  the  issue,  the  agency 
considered  the  additional  burdens  diat 
would  be  imposed  upon  launch 
licensees  if  all  employees  were  deemed 
third  parties  whose  claims  would  be 
addressed  by  the  launch  licensee's 
liability  policy.  To  do  so,  the  agency 
surveyed  Air  Force  installations  at 
which  launches  take  place  to  ascertain 
the  maximiun  number  of  employees, 
other  than  Government  persoiuiel 
(because  their  exposure  is  currently 
assessed  by  the  agency  in  setting 
insurance  requirements),  that  may  be 
exposed  to  hazardous  operations.  Using 
$3  million  as  the  value  of  life,  the 
amount  currently  used  by  the  agency  in 
making  maximum  probable  loss  (MPL) 
determinations,  and  applying  a 
conservative  assiunption  that  half  the 
persoiuiel  exposed  would  suffer 
casualties  within  MPL  thresholds,  the 
agency  determined  that  liability 
insurance  levels  would  increase 
anywhere  from  $12-15  million  to  $54 
million  depending  upon  the  launch 
vehicle  and  the  Federal  installation 
from  which  it  is  launched. 

Although  these  increases  in  loss 
limits  do  not  seem  extraordinary  in  light 
of  the  statutory  ceiling  on  required 
liability  insurance  of  $500  million,  the 
agency  understands  that  directing 
additional  coverage  for  claims  of  all 
launch  participant  employees  would 
shift  the  risk  of  such  claims  to  the 
liabiUty  policy  and  increase  its  cost, 
assuming  insurance  of  this  nature  could 
be  obtained.  The  agency  considered 
whether  the  imposition  of  additional 
costs  and  risks  on  the  launch  industry 
that  would  be  associated  with  this 
approach  is  warranted  and  justified  in 
light  of  statutory  objectives. 
Accordingly,  the  agency  re-examined 
closely  the  intent  of  the  1988 
Amendments  in  light  of  liability 
concerns  confronting  the  commercial 
launch  industry  at  the  time  the  1988 
Amendments  were  enacted. 


Extensive  hearings  on  H.R.  3765,  a 
predecessor  to  the  1988  Amendments, 
before  the  Subcommittee  on  Space 
Science  and  Applications  on  February 
16-17,  1988,  are  illuminating  in  this 
regard.  The  various  panelists  presenting 
views  at  the  hearings,  as  well  as  the 
Subcommittee  Members,  made  clear  in 
their  remarks  that  it  was  the  risk  of 
catastrophic  failures  and  potentially 
unlimited  liability  to  persons 
completely  unassociated  with  launch 
activities  that  was  at  the  heart  of  the 
industry's  concern  in  operating  in  a 
commercial  manner  at  a  time  when 
insurance  capacity  was  extremely 
limited. 

The  testimony  suggests  that  third 
party  liability  risks  at  issue  were  risks 
to  the  public,  that  is,  the  uninvolved, 
unassociated  irmocent  bystander  having 
nothing  to  do  with  the  launch  activity, 
not  employees  of  launch  participants 
who  would  at  least  have  some  remedy 
under  workers  compensation  statutes.  In 
questioning  Richard  E.  Brackeen, 
president  of  Martin  Marietta 
Commercial  Titan.  Inc.,  Congressman 
Jack  Buechner,  R.  Mo.,  asked  about  the 
history  of  claims  for  loss  or  injury  of 
persons  who  were  not  involved  in 
activities  at  the  launch  site.  In  his 
question,  he  carved  out  catastrophic 
losses  to  astronauts  and  the  Challenger 
disaster,  as  well  as  workers 
compensation  claims.  "I'm  talking  about 
people  outside  of  the  immediate  launch 
system.  I  mean,  it  seems  to  me  that  as 
we  get  into  these  questions  of 
indemnification,  we're  talking  about  a 
risk  analyses  [sic]  that  has  to  be  done." 
H.R.  3765,  The  Commercial  Space 
Launch  Act  Amendments:  Hearings 
Before  the  Subcommittee  on  Space 
Science  and  Applications  of  the  House 
Comm.  on  Science,  Space,  and 
Technology,  100th  Cong.,  2d  Sess.  210 
(1988). 

In  passing  the  1988  Amendments, 
Congress  determined  that  financial 
resources  had  to  be  available  to  cover 
claims  by  the  public  in  the  event  a 
laimch  accident  caused  injury  or 
damage  to  iminvolved  persons.  These 
resources  would  also  satisfy  the 
obligations  of  the  United  States  under 
the  Outer  Space  Treaties  in  the  event  of 
damage  caused  by  a  launch  from  the 
United  States  to  a  foreign  territory. 
Earlier  testimony  suggests  reason  to 
believe  that  claims  between  the  launch 
participants,  including  their  employees, 
were  regarded  as  first  and  second  party 
claims  that  would  be  addressed  through 
reciprocal  waiver  agreements,  and  not 
as  third-party  claims.  In  this  manner, 
and  in  combination  with  the  waiver  by 
laimch  participants  of  first  party  damage 
or  loss,  the  highest  risk  claims  would  be 


removed  from  liability  coverage  at  a 
time  when  insurance  capacity  was 
extremely  limited.  This  is  consistent 
with  the  views  expressed  in  this 
rulemaking  by  some  commenters  and 
their  insurance  brokers  that  employees 
are  considered  part  of  their  employing 
entity  whose  claims  were  intended  to  be 
addressed  through  reciprocal  waiver  of 
claims  agreements  and  separately  from 
the  third-party  claims  of  uninvolved 
persons. 

The  legislative  history  points  to  a 
unique  conclusion  with  respect  to 
Government  employees,  however.  As 
reported  out  of  the  House  Committee  on 
Science,  Space  and  Technology,  the 
definition  of  "third  party"  in  H.R.  4399 
included  United  States  personnel 
involved  in  launch  services  as  part  of 
the  definition  thereby  excluding  them 
from  "third  party"  status.  The  Senate 
Report  accompanying  the  1988 
Amendments  indicates  generally  that 
the  definition  of  the  term  "third  party" 
is  "intended  to  be  any  person  not 
associated  directly  with  commercial 
launch  operations."  S.  Rep.  No.  100- 
593,  100  Cong..  2d  Sess.  at  p.  8  (1988). 
Yet,  the  report  language  expressly 
reserves  third  party  status  for 
Government  personnel  directly 
associated  vdth  commercial  launch 
operations  and  reference  to  Govenunent 
personnel  was  removed  from  the 
definition  of  "third  party"  in  the  bill. 
Public  Law  100-657,  known  as  the 
"Commercial  Space  Launch  Act 
Amendments  of  1988"  also  makes  no 
reference  to  Government  personnel  in 
the  definition  of  "third  party."  Thus,  the 
FAA  concludes  that  a  deliberate 
decision  was  made  to  reclassify 
Government  employees  as  third  parties. 
Despite  the  lack  of  clarity  in  the 
statutory  definition,  ample  basis  exists 
to  include  Government  employees  in 
the  universe  of  potential  third-party 
claimants. 

The  agency  hfis  also  been  advised  by 
aerospace  insurance  brokers  that  the 
special  circumstances  of  Government 
appropriations  law  was  understood 
within  the  insurance  community  at  the 
time  the  1988  Amendments  were 
enacted  and  that  accommodation  for 
covering  Government  employee  claims 
could  be  made.  This  is  accomplished  by 
ensuring  that  Government  employees 
are  regarded  as  third  parties  for 
purposes  of  ensuring  that  the  launch 
licensee's  liability  policy  will  respond 
to  their  claims  for  injury,  damage  or 
loss. 

The  agency  does  not  find  the  same 
indications  that  the  launch  licensee's 
liability  policy  was  intended  to  respond 
to  claims  of  employees  of  PPLPs 
involved  in  a  launch.  Even  if  these 
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employees  are  "third  parties"  within  the 
statutory  definition  of  the  tenn,  the 
agency  concludes  that  the  mandatory 
agreement  by  each  PPLP  to  be 
responsible  for  its  employees'  losses  is 
a  substantive  requirement  which 
supersedes  the  need  to  address  their 
claims  through  the  required  liability 
policy.  According  to  the  insiu-ance 
community,  this  interpretation  is 
consistent  with  the  universe  of  risks 
underwriters  have  agreed  to  accept  by 
insiuing  launch  liability.  The  agency  is 
advised  that  underwriters  have  agreed 
to  provide  coverage  for  an  imorthodox 
breadth  of  risks,  as  required  by  the 
CSLA — a  single  liability  policy  covering 
all  launch  participants  as  additional 
insureds — with  the  understanding  that 
the  claims  having  the  highest  risk  of 
occurrence  (claims  for  injury  by 
individuals  involved  in  licensed  launch 
activities)  would  be  addressed  through 
other  means,  specifically,  the  waiver  of 
claims  and  assumption  of  responsibility 
obligations  of  the  CSLA.  It  is  unclear 
whether  the  launch  insurance  market 
could  or  would  respond  to  the 
imposition  of  additional  risks  from 
PPLP  employee  claims.  Including 
coverage  for  GLP  employee  claims  has 
been  accommodated,  but  evidently  not 
without  some  resistance.  The  agency 
does  not  find  it  necessary  to  further 
strain  insurance  capacity  by  considering 
all  employees  as  third  parties  whose 
claims  must  be  covered  by  the  liability 
pohcy  when  we  believe  the  assumption 
of  responsibility  provides  the 
appropriate  response,  and  the  final  rule 
reflects  this  view. 

The  agency  concludes  that 
Government  employees,  but  not  PPLP 
employees,  must  be  considered  third 
parties  whose  claims  against  other 
launch  participants  will  be  responded  to 
by  the  Ucensee's  liability  policy. 
Ensuring  that  the  liability  poHcy  is 
available  to  cover  claims  of  Government 
employees  provides  financial  protection 
to  all  launch  participants  from 
Government  employee  claims.  The 
following  scenario  and  alternative 
results  illustrate  the  financial  risks  that 
would  confront  all  launch  participants 
if  Government  employee  claims  were 
not  eUgible  for  coverage  under  the 
liability  policy: 

Scenario;  Government  employee  "A" 
is  injured  at  Cape  Canaveral  Air  Station 
while  monitoring  licensed  launch 
activities.  The  injury  to  "A"  results  from 
the  launch  licensee's  negligence  in 
performing  the  hazardous  licensed 
operation  of  integrating  the  payload 
with  the  launch  vehicle.  The  launch 
licensee's  customer  also  performed  in  a 
negUgent  manner  contributing  to  "A's" 
injuries.  "A"  files  a  claim  under  the 


Federal  Employee  Compensation  Act 
(FECA),  and  receives  prompt 
notification  of  his  entitlement  to 
compensation  from  the  Government  for 
his  injury.  FECA  provides  employee 
"A"  an  exclusive  remedy  against  the 
Government  for  job-related  injuries. 
Whether  or  not  the  Government's 
subrogated  rights  are  waived  under  the 
CSLA.  "A"  may  elect  to  sue  the  launch 
licensee  and  its  customer,  alleging  that 
their  negligence  caused  his  injury.  The 
launch  licensee  is  a  well-known  launch 
services  provider  with  considerable 
financial  assets.  Its  customer  is  a  not- 
for-profit  research  institution.  "A" 
determines  to  sue  the  launch  licensee 
alleging  that  its  neghgence  caused  his 
injuries  and  does  not  name  the  customer 
in  the  lawsuit.  Assume  that  "A"  will  be 
successful  and  obtain  a  judgment  of  $1 
million  against  the  launch  licensee. 

Alt.  1 :  Under  the  view  expressed  by 
the  agency  in  this  final  rule,  the  launch 
licensee  has  obtained  a  launch  liability 
poUcy  covering  its  Uability  to  "A."  The 
liability  pohcy  responds  to  "A's"  claim. 
Under  the  final  rule,  the  licensee's 
insurer  waives  all  rights  of  subrogation 
against  the  other  insureds  covered  by 
the  pohcy.  Even  if  "A"  had  named  the 
customer  in  his  suit,  the  claim  would  be 
covered  by  the  launch  licensee's 
liability  policy  because  the  customer  as 
well  as  other  PPLPs  and  GLPs  are 
named  as  additional  insureds  under  the 
pohcy. 

Alt.  2:  The  launch  licensee's  Uability 
pohcy  does  not  respond  to  "A's"  claim 
because  it  excludes  coverage  for  claims 
of  any  insured's  employees  against  any 
other  insiu^d  under  the  policy.  The 
launch  licensee  presents  the  reciprocal 
waiver  of  claims  agreement  to  the 
Government  and  argues  that  the 
Government  has  agreed  to  be  financially 
responsible  for  its  employees.  Although 
FECA  provides  to  "A"  an  exclusive 
remedy  against  the  Government,  the 
licensee's  action  is  not  barred  j/it  can 
establish  either  a  substantive  right  to 
indemnity  under  the  Federal  Tort 
Claims  Act  or  a  contractual  right  to 
indemnity  under  the  reciprocal  waiver 
agreement  dictated  by  the  CSLA. 
Assuming  that  "A"  did  not  perform  in 
a  neghgent  manner  and  that  the 
Government  was  not  negligent  in  its 
supervision  of  "A,"  and  the  licensee 
cannot  establish  any  other  duty  owed  to 
it  by  the  Government,  the  launch 
licensee  vdll  not  be  successful  under  the 
Federal  Tort  Claims  Act  and  must 
establish  a  contractual  obligation  on  the 
part  of  the  United  States  to  indemnify 
it  for  "A's"  recovery.  The  agency  has 
long  held  the  view  that  the  Anti- 
Deficiency  Act  precludes  the 
Government  from  accepting  an 


imfunded  contingent  Uability  and  does 
not  find  in  the  CSLA  language  a  clear, 
unequivocal  removal  of  this  restriction. 
Moreover,  even  if  a  special 
appropriation  were  requested  to  cover 
the  launch  licensee's  liability  to  "A," 
Congress  may  refuse  to  appropriate  the 
funds,  leaving  "A  "  vnXh  a  $1  million 
judgment  against  the  launch  licensee. 

Alt.  3:  The  launch  licensee's  liability 
pohcy  does  not  respond  to  "A's"  claim 
because  it  excludes  coverage  for  claims 
of  any  insured's  employees  against  any 
other  insured  under  the  poUcy  and  the 
licensee  impleads  its  customer  as  a 
third-party  defendant  thereby  defeating 
the  CSLA  objective  of  avoiding  inter- 
party  Utigation.  As  a  practical  matter, 
the  launch  Ucensee  has  deeper  pockets 
than  the  customer  who  may  or  may  not 
have  sufficient  insurance  or  assets  to 
cover  its  UabiUty.  leaving  the  Ucensee 
potentially  responsible  for  satisfying  the 
entire  judgment  &x)m  other  general 
UabiUty  insurance  coverage  or  corporate 
assets. 

The  first  alternative  described  above 
provides  the  best  outcome  by:  (i) 
relieving  each  participant  of  the  need  to 
obtain  separate  UabiUty  insurance  to 
cover  Government  employee  claims;  (ii) 
providing  reasonable  assurance  of 
financial  protection  to  Government 
employees  exposed  to  risk  of  loss  in 
supporting  commercial  launch 
activities;  and  (iii)  avoiding  inter-party 
UUgation. 

In  the  final  rule,  the  definition  of 
"third  party"  is  revised  to  remove  the 
express  exclusion  of  employees  of 
private  party  launch  participants.  As 
revised,  the  regulation  does  not 
preclude  coverage  by  a  Ucensee's  launch 
habiUty  policy  for  claims  by  employees 
of  PPLPs.  A  licensee  may  obtain 
additional  liability  coverage  in  excess  of 
amounts  required  under  the  terms  of  a 
launch  license  to  cover  claims  of  other 
parties'  employees.  However,  the 
amount  of  insurance  required  by  the 
agency  does  not  reflect  this  additional 
source  of  claims  nor  can  claims  of  other 
parties'  employees  dilute  or  diminish 
the  amount  of  insurance  that  must 
remain  available  to  respond  to  the 
intended  class  of  third-party  claimants, 
that  is,  persons  uninvolved  in  the 
launch  as  well  as  claims  of  GLP 
employees.  As  long  as  those  claims  are 
satisfied,  the  Government  would  have 
no  say  as  to  whether  a  licensee's 
UabiUty  policy  may  respond  to  saUsfy 
claims  of  other  launch  participants' 
employees  if  such  coverage  is  available 
under  the  terms  of  the  policy,  either  as 
a  liability  claim  or  to  cover  the 
contractual  indemnification  obligation 
of  an  insured.  However,  in  the  event  the 
Uability  insurance  is  exhausted,  claims 
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of  employees  of  PPLPs  would  be  the 
responsibility  of  their  employer  under 
the  reciprocal  waiver  agreement  and  not 
eligible  for  Government  payment  under 
49  U.S.C.  70113.  Because  providing 
additional  coverage  for  losses  sustained 
by  employees  of  PPLPs  may  result  in 
some  additional  expense,  the  agency 
leaves  it  to  the  parties  to  negotiate 
appropriate  cost-sharing  arrangements  if 
they  elect  to  pursue  this  route. 

To  summarize  briefly,  the  preceding 
discussion  of  risk  allocation  under  the 
1988  Amendments  began  by 
characterizing  sources  of  claims  for 
injury,  damage  or  loss  as  falling  within 
two  groups:  1)  those  entities  and 
individuals  involved  in  licensed  launch 
activities,  and  2)  those  entities  and 
individuals  not  involved  in  licensed 
launch  activities.  Those  involved  in 
licensed  laimch  activities  include 
PPLPs.  GLPs,  and  their  employees. 
Financial  responsibility  for  claims  of 
either  group  is  provided  as  follows: 
Whereas  PPLPs  are  required  to  waive 
claims  for  their  own  property  damage  or 
loss  and  obligate  themselves 
contractually  to  cover  or  indemnify 
another  launch  participant  in  the  event 
of  losses  sustained  by  one's  own 
employee,  the  Government  accepts  a 
more  limited  responsibility.  Through  its 
participation  in  the  reciprocal  waiver  of 
claims  scheme,  the  Government  agrees 
to  waive  claims  for  its  own  and  its 
contractors'  and  subcontractors' 
property  damage  at  a  Federal  range 
facility  in  excess  of  the  amoimt  of 
Government  property  insurance 
required  under  the  license.  The 
Government  also  accepts  responsibility 
for  losses  of  its  employees  and  its 
contractors'  and  subcontractors' 
employees  only  to  the  extent  they  are 
not  covered  by  required  Uability 
insurance,  either  because  of  a  "usual" 
poUcy  exclusion  or  because  the  policy 
limits  have  been  exhausted.  Claims  of 
entities  and  individuals  not  involved  in 
licensed  launch  activities  would  be 
addressed  by  the  single  liability  poUcy 
obtained  by  the  launch  licensee  to  cover 
claims  by  any  third  party,  as  defined  in 
this  rulemaking,  against  any  PPLP  or 
GLP.  Claims  in  excess  of  the  required 
amount  of  Uability  insurance  become 
the  responsibility  of  the  Government, 
subject  to  appropriation  of  funds,  up  to 
$1.5  billion  (as  adjusted  for  inflation 
occurring  after  January  1,  1989)  above 
the  amount  of  insiuance  that  the  agency 
requires. 

Section-by-Section  Analysis 

Summarized  in  this  section  are 
specific  comments  addressing  particular 
provisions  of  the  proposed  rule  or 
responding  to  the  agency's  request  for 


views  on  matters  not  covered  above, 
followed  by  the  agency's  response  to  the 
comments.  The  agency  has  also 
identified  certain  provisions  in  the 
NPRM  that  would  benefit  from 
additional  elaboration.  Each  is 
discussed  below  in  numerical  order. 
Nonsubstantive  changes  in  the 
regulatory  text  of  the  final  rule  are  not 
specifically  identified  or  discussed. 

Section  440. 1 — Scope;  Basis 

Section  440.1  as  proposed  indicates 
that  the  financial  responsibility  and 
allocation  of  risk  requirements  of  this 
rulemaking  apply  to  all  licensed  launch 
activities.  There  are  no  changes  to  this 
section  Ln  the  final  rule. 

Kistler  submitted  comments  and 
recommendations  for  the  agency's 
consideration  to  the  extent  these  rules 
would  apply  to  launches  of  reusable 
launch  vehicles  (RLVs).  Legislation 
under  consideration  in  Congress  would 
authorize  the  agency  to  license 
separately  the  reentiy  of  an  RLV  and 
impose  financial  responsibiUty 
requirements  to  cover  risks  associated 
with  the  reentry  event.  Currently, 
launch,  but  not  reentry,  of  an  RLV 
would  be  covered  by  existing  statutory 
requirements  for  financial 
responsibility.  Accordingly,  the  agency 
intends  for  these  rules  to  apply  to 
licensed  RLV  launch  activities,  as 
defined  in  a  Ucense.  and  will  develop 
rules  for  reentry  financial  responsibility 
once  specific  licensing  authority  over 
reentry  is  enacted. 

Section  440.3 — Definitions 

The  term  "contractors  and 
subcontractors"  as  defined  in 
§  440.3(a)(2)  of  the  NPRM  prompted  two 
comments.  The  proposed  definition 
would  encompass  entities  involved 
directly  or  indirectly  in  licensed  launch 
activities,  including  suppliers  of 
property  and  services  and  component 
manufacturers.  McDonnell  Douglas  and 
Orbital  Sciences  expressed  concern  that 
broadening  the  definition  from  that 
contained  in  the  form  of  Agreement  for 
Waiver  of  Claims  and  Assmnption  of 
Responsibility  (Cross- Waiver 
Agreement)  currently  in  use  by  the 
agency  would  impose  additional 
burdens  on  the  licensee  and  its 
customers  to  implement  the  reciprocal 
waiver  of  claims  requirements  of 
§  440.17.  in  the  following  ways.  Long- 
term  contracts  with  subcontractors  at 
every  tier  would  have  to  be  amended  at 
significant  burden  and  expense.  By 
corollary,  the  licensee  (and  its  customer) 
would  be  required  to  accept  greater 
responsibility  under  the  proposed  form 
of  reciprocal  waiver  of  claims  agreement 
set  forth  in  Appendix  II  to  the  NPRM  in 


the  event  it  failed  to  pass  on,  or  flow 
down,  the  cross- waiver  requirements  to 
all  of  its  contractors  and  subcontractors. 
Commenters  were  also  concerned  that 
the  expanded  definition  would  remove 
the  licensee's  prerogative  of  either 
obtaining  waiver  of  claims  agreements 
from  its  contractors  or  indemnifying 
other  parties  for  failiue  to  implement 
properly  the  waiver  of  claims 
agreements.  McDonnell  Douglas 
clarified  its  comment  by  noting  that  the 
proposed  definition  would  be 
acceptable  if  the  indemnification  option 
were  preserved. 

The  agency  believes  these  concerns 
are  misplaced.  The  proposed  definition 
has  been  broadly  crafted  in  order  to 
ensure  that  the  liability  insurance 
protection  required  of  a  launch  licensee 
under  the  CSLA  is  available  to  cover 
third-party  claims  against  any  contractor 
or  subcontractor  involved  directly  or 
indirectly  in  licensed  laimch  activities. 
Consistent  with  the  CSLA  scheme,  the 
definition  would  include  any  contractor 
or  subcontractor  that  has  potential 
liability  exposure  to  third  parties  as  a 
result  of  licensed  launch  activities. 
However,  in  the  section-by-section 
discussion  of  proposed  §440.17 — 
Reciprocal  Waiver  of  Claims 
Requirements,  the  NPRM  explains  that 
not  all  of  those  entities  are  expected  or 
required  to  participate  in  the  reciprocal 
waiver  of  claims  scheme  in  order  to 
carry  out  its  purpose.  Only  those 
participants,  including  contractors  and 
subcontractors,  whose  personnel  or 
property  are  at  risk  in  the  conduct  of 
licensed  launch  activities  and  who 
therefore  could  pursue  claims  against 
other  participants  in  the  event  of  injury, 
damage  or  loss  need  enter  into  the 
reciprocal  waiver  of  claims  agreement. 
(61  FR  at  39012.  July  25. 1996). 

The  indemnification  provisions 
referred  to  by  the  commenters  appear  in 
paragraph  5  of  the  proposed  form  of 
reciprocal  waiver  of  claims  agreement  in 
Appendix  II  of  the  NPRM.  These 
provisions  continue  the  agency's  current 
practice  of  providing  a  contractual 
remedy  to  laimch  participants  who  must 
defend  against  claims  brought  by  other 
launch  participants'  contractors  or 
subconG-actors  because  of  the  latter 
party's  failure  to  implement  properly 
the  extension,  or  flow  down,  provisions 
of  the  agreement  with  its  contractors 
and  subcontractors.  The 
indemnification  and  hold  harmless 
provisions  in  paragraph  5  of  the 
proposed  form  of  agreement  at 
Appendix  II  are  not  intended  to  relieve 
a  launch  participant  of  its  responsibility 
to  implement  waivers  of  claims  with  its 
contractors  and  subcontractors  by 
allowing  the  launch  participant  to  elect 
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whether  or  not  to  comply.  The 
reciprocal  waiver  of  claims  scheme 
works  best  when  PPLPs  implement  the 
waiver  of  claims  requirements  fully  and 
properly  because  failure  to  do  so  will 
result  in  additional  costs  and  burdens  to 
a  party  that  must  defend  against  a  clfdm. 
(Commenters  raised  the  very  same 
arguments  in  opposition  to  the 
Govenunent's  view  that  it  need  not  flow 
down  the  waiver  requirements  to  its 
contractors  and  subcontractors. 
However,  because  the  Govenunent 
would  be  responsible  for  uncovered 
property  losses  sustained  by  those 
entities,  the  agency  believes  that  the 
approach  proposed  in  the  NPRM 
wherein  the  Government  would  waive 
claims  on  behalf  of  its  contractors  and 
subcontractors  should  not  be 
objectionable.) 

The  revised  form  of  reciprocal  waiver 
of  claims  agreement  appearing  in  this 
final  rule  at  Appendix  II  continues  the 
current  practice  of  requiring  a  three- 
party  agreement  to  be  executed  by  the 
licensee,  its  customer  and  the  agency  on 
behalf  of  the  Government  and  imposing 
an  express  indemnification  obligation 
on  signatories  to  the  agreement  for 
failure  to  implement  properly  the  flow 
down  provisions  of  the  agreement  to 
contractors  and  subcontractors. 
Consistent  with  current  practice,  the 
agency  leaves  implementation  of  these 
provisions  to  launch  participants  and 
does  not  intend  to  monitor  compliance 
with  the  flow-down  requirements. 

Two  comments  were  submitted 
regarding  the  proposed  definition  of 
"customer"  in  section  440.3(a)(3). 
Hughes  Electronics,  a  communications 
satellite  manufacturer,  endorsed  the 
proposed  definition,  in  that  it  would 
include  any  person  to  whom  the 
procurer  of  launch  services 
conditionally  sells,  leases,  assigns  or 
otherwise  transfers  its  rights  in  the 
payload.  Sea  Laimch  suggested 
broadening  the  definition  to  include  not 
just  any  person  to  whom  the  proctuer  of 
laimch  services  has  transferred  a  right  in 
the  payload,  but  also  any  person  to 
whom  the  procurer  of  launch  services 
has  transferred  a  right  to  the  launch 
services  but  remains  in  privity  of 
contract  with  the  launch  services 
provider,  such  as  when  the  procuring 
party  transfers  or  brokers  those  rights  to 
another  party.  The  agency  agrees  with 
the  comment  and  has  revised  the 
definition  accordingly  in  the  final  rule 
and  Appendix  II  agreement. 

Through  the  broad  definition  of  the 
term  "customer,"  the  agency  intends 
that  the  financial  responsibility  and  risk 
allocation  provisions  of  the  CSLA, 
including  rights  to  Hability  insurance 
coverage  and  eligibility  for  Government 


payment  of  excess  liability  claims,  as 
well  as  the  responsibility  to  participate 
in  the  reciprocal  waiver  of  claims 
scheme,  apply  not  just  to  the  procurer 
(or  transferee)  of  launch  services,  but 
also  to  any  person  having  any  rights  in 
the  payload  to  be  launched.  A  question 
arises  as  to  whether  a  person  who  places 
property  on  board  a  payload  to  obtain 
launch  or  payload  services,  or  who  has 
rights  in  the  payload,  should  properly 
be  viewed  as  a  customer  (or  customer  of 
the  customer)  or  a  contractor  in  that  it 
is  supplying  property.  The  question  is 
raised  in  the  context  of  determining 
whether,  and  in  what  capacity,  the 
person  whose  property  is  on  the 
payload  is  expected  to  accede  to  the 
reciprocal  waiver  of  claims  scheme.  The 
more  traditional  view  of  this  person  as 
a  customer  is  correct  and  his  or  her 
rights  and  responsibilities  under  the 
cross-waiver  agreement  are  equivalent 
to  those  of  the  customer  who  signs  the 
three-party  agreement  with  the  licensee 
and  the  agency  on  behalf  of  the 
Government.  Thus,  it  must  be  clearly 
understood  that  the  customer  who 
executes  the  three-party  reciprocal 
waiver  of  claims  agreement  required  as 
a  condition  of  the  license  does  so  on 
behalf  of  all  of  its  customers.  It  is 
incumbent  upon  that  party  to 
implement  the  extension,  or  flow  down, 
provisions  of  the  agreement  to  its 
customers  and  the  same  indenanification 
protections  would  be  afforded  the  other 
launch  participants  in  the  event  of  the 
signatory  customer's  failure  to  do  so.  In 
essence,  while  the  customer's  customer 
becomes  a  third-party  beneficiary  of  the 
three-party  waiver  of  claims  agreement, 
it  is  also  expected  to  sign  a  waiver 
agreement  and  assume  the  biurdens  of  a 
customer  that  signs  the  reciprocal 
waiver  agreement  with  EXDT  and  the 
licensee.  The  definition  of  "customer" 
is  further  modified  in  the  final  rule  to 
include  any  person  who  places  property 
on  board  a  payload  for  the  purpose  of 
obtaining  launch  or  payload  services 
and  the  form  of  reciprocal  waiver  of 
claims  agreement  in  Appendix  II  of  the 
final  rule  is  also  revised  to  reflect  the 
additional  indemnification  obligations 
of  the  customer. 

The  term  "Government  personnel" 
remains  imchanged  in  the  final  rule  and 
is  used  to  facilitate  the  distinction 
between  employees  of  Government 
launch  participants  (GLPs)  whose 
claims  must  be  addressed  by  the  launch 
licensee's  liabiUty  policy  and  employees 
of  private  party  launch  participeints 
(PPLPs)  whose  claims  are  the 
responsibility  of  their  employer,  as 
discussed  above.  The  agency  considers 
FAA  personnel  who  carry  out 


inspections  or  compliance  monitoring 
activities  at  the  launch  site  to  be 
Goverrmient  personnel. 

No  comments  were  received  on  the 
proposed  definition  of  "liability" 
contained  in  §  440.3(a)(8).  however,  the 
agency  wishes  to  clarify  that  legal 
liability  of  the  United  States  under 
international  law  may  include  treaty 
obligations  of  the  United  States  and  the 
liability  insurance  policies  obtained  by 
licensees  must  cover  those  obligations. 
No  change  in  the  proposed  definition  is 
required. 

For  reasons  explained  above  in  the 
supplementary  information,  the 
proposed  definition  of  the  terra  "third 
party"  is  revised  in  the  final  rule  by 
removing  the  following  sentence:  "For 
piuposes  of  these  regulations, 
employees  of  other  launch  participants 
identified  in  paragraphs  (a)(15)(i)(B)  and 
(C)  of  this  section  are  not  third  parties." 
The  licensee's  liability  poUcy  may 
respond  to  losses  sustained  by 
employees  of  PPLPs  either  as  a  third- 
party  or  contractual  liability  and  the 
agency  is  not  foreclosing  thiat 
possibility.  However,  the  public  is 
advised  that  the  agency  does  not 
consider  potential  losses  of  PPLP 
employees  in  determining  the  required 
amount  of  liability  insurance  and  does 
not  find  in  the  statute  congressional 
intent  to  address  those  losses  through 
the  excess  claims  provisions  of  49 
U.S.C.  70113. 

Definitions  of  other  terms  not 
specifically  addressed  herein  remain  as 
proposed  in  the  NPRM. 

Section  440.5 — General 

Section  440.5  as  proposed  sets  forth 
the  basic  requirement  that  launch 
Ucensees  must  comply  with  financial 
responsibility  and  allocation  of  risk 
requirements  established  by  the  agency. 
Once  established,  the  prescribed 
financial  responsibility  requirements 
become  the  exclusive  requirements  of 
the  Govenunent  for  financial 
responsibility,  allocation  of  risk  and 
related  matters  covered  by  49  U.S.C. 
70112  and  70113.  Other  agencies  may 
impose  requirements  to  address  matters 
that  are  not  covered  by  the  financial 
responsibility  provisions  of  49  U.S.C. 
70112,  such  as  unemployment 
insurance  or  comprehensive  automobile 
liability,  and  licensees  are  not  relieved 
of  the  obligation  to  comply  with  them. 

Proposed  §  440.5(b)  provides  that  the 
agency  will  prescribe  in  a  license  order 
the  amount  of  financial  responsibility  a 
licensee  must  obtain.  Similarly,  any 
modifications  of  that  amount  would  also 
be  established  through  license  orders. 

Lockheed  Martin.  McDonnell  Douglas 
and  Orbital  Sciences  registered  concern 
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over  the  agency's  assertion  of 
continuing  authority  to  revise 
requirements  based  upon  changes  in 
exposed  property  or  risks,  indicating 
that  such  revisions  create  uncertainty 
and  could  impact  cost  and  availability 
of  insurance. 

Operator  licenses  are  currently  issued 
for  a  two-year  period,  and  may  be 
renewed  upon  application  by  a  licensee. 
It  is  reasonable  to  expect  that  some 
change  will  occur  in  the  property  or 
number  of  third  parties  exposed  to  risk 
of  loss  over  the  course  of  several  years 
and  the  agency  must  be  able  to  respond 
appropriately  to  those  changes.  Changes 
may  result  from  actions  of  the  licensee, 
such  as  a  change  in  launch  plans,  the 
Government,  or  third  parties.  For 
example,  a  change  in  launch  trajectory 
may  heighten  or  reduce  risks  to  third 
parties  or  Government  property. 
Similarly,  a  person  uninvolved  in  a 
licensee's  activities  may  establish 
facilities  on  a  launch  site,  possibly 
increasing  risk  to  third-party  property 
and  increasing  the  value  of  the 
maximum  probable  loss  (MPL) 
determination  associated  with  licensed 
launch  activities.  A  change  in  the  MPL, 
in  either  direction,  should  properly  be 
reflected  in  the  mandated  amount  of 
insurance  coverage. 

The  FAA  does  not  anticipate  frequent  - 
or  rapid  fluctuations  in  required  levels 
of  insurance.  As  indicated  in  the  NPRM, 
transient  Government  property  is  not 
included  as  part  of  the  MPL  analysis. 
Although  it  must  be  covered  by  the 
licensee's  insurance,  the  amount  of 
insurance  coverage  required  would  not 
depend  upon  the  presence  or  absence  of 
transient  Government  property  on  any 
given  day  and  it  is  not  the  Government's 
intent  to  alter  this  approach  in  retaining 
discretion  to  revise  requirements.  No 
change  to  this  provision  is  required  in 
the  final  rule  to  address  the 
commenters'  concern. 

A  number  of  comments  were  directed 
at  § 440.5(c),  which  states  the 
fundamental  principle  that  a 
demonstration  by  a  hcensee  of  financial 
responsibility  for  liability,  loss  or 
damage  suffered  by  the  United  States  as 
a  result  of  licensed  launch  activities  is 
not  a  substitute  for  actual  financial 
responsibility.  Section  440.5  of  the 
NPRM  further  provides  the  only 
circumstances  under  which  the  licensee 
would  be  relieved  of  this  responsibility, 
as  follows:  (1)  when  liabiUty.  loss  or 
damage  sustained  by  the  United  States 
results  from  willful  misconduct  of  the 
United  States  or  its  agents,  including 
Government  personnel;  (2)  third-party 
claims  for  bodily  injury  or  property 
damage  covered  by  the  licensee's 
liability  insurance  exceed  the  amount  of 


financial  responsibility  established  by 
the  agency  under  the  regulations  up  to 
$1.5  billion  (as  adjusted  for  inflation 
occurring  after  January  1,  1989)  above 
that  amount  and  are  payable  under  the 
payment  of  excess  claims  provision  of 
die  CSLA  (49  U.S.C.  70113);  (3)  claims 
for  loss  or  damage  to  property  of  the 
U.S.  Goverrmient,  its  agencies, 
contractors  and  subcontractors  exceed 
the  required  amount  of  Government 
property  insurance;  and  (4)  in  the  event 
the  licensee  has  no  liability  for  third- 
party  claims  arising  out  of  any 
particular  launch  that  exceed  $1.5 
billion  (as  adjusted  for  inflation 
occurring  after  January  1,  1989). 

Lockheed  Martin  requested  that  the 
agency  reconcile  various  statements 
regarding  the  Government's 
responsibility  in  the  event  of  its  own 
willful  misconduct  with  other 
provisions  in  the  proposed  regulations 
concerning  waiver  of  claims  and 
assumption  of  responsibility. 

Section  70112(e)  of  the  CSLA  directs 
the  Secretary  of  Transportation  to 
establish  financial  responsibility 
requirements  and  other  assurances 
necessary  to  protect  the  Government 
and  its  agencies  and  personnel  from 
liability,  death,  bodily  injury,  or 
property  damage  or  loss  as  a  result  of 
licensed  activities  involving 
Government  facilities  or  personnel.  49 
U.S.C.  70112(e).  Significantly,  49  U.S.C. 
70112(e)  does  not  relieve  the  licensee's 
obligation  to  cover  claims  for  damage  to 
Government  property  or  personnel  that 
result  from  willful  misconduct  of  the 
Government  or  its  agents.  However,  it 
does  provide  that  the  Secretary  may  not 
relieve  the  GovemmQnt  of  liability 
under  this  subsection  for  death,  bodily 
injury,  or  property  damage  or  loss 
resulting  from  the  willful  misconduct  of 
the  Government  or  its  agents.  As  a 
matter  of  public  policy,  the  Government 
ought  not  be  able  to  assert  claims 
against  the  licensee  or  any  other  person 
for  property  damage  that  it  suffers  as  a 
result  of  its  own  willful  misconduct  or 
that  of  its  agents.  In  the  limited 
circumstances  in  which  willful 
misconduct  by  the  Government  or  its 
agents  results  in  property  damage  or 
loss  to  Govenunent  property,  the 
licensee  is  relieved  of  ultimate 
responsibility  for  the  claim  under 
§  440.5(c)(1)  of  the  final  rule.  Consistent 
with  current  practice,  the  Agreement  for 
Waiver  of  Claims  and  Assumption  of 
Responsibifity  presented  in  Appendix  II 
of  the  final  rule  also  requires  that  the 
licensee  hold  the  Government  and  its 
agencies,  servants,  agents,  employees 
and  assignees  harmless  from  liability  for 
property  damage  or  injury  except  where, 
among  other  things,  the  claim  results 


from  willful  misconduct  of  the 
Government  or  its  agents.  Because 
Government  contractors  and  their 
employees  are  not  typically  considered 
agents  of  the  Government  in  most 
circumstances,  the  final  rule  is  revised 
to  remove  reference  to  Government 
personnel  in  §  440.5(c)(1);  paragraph 
7(b)  of  the  form  of  agreement  presented 
in  Appendix  II  of  the  final  rule  is 
similarly  revised. 

Two  additional  revisions  appear  in 
§  440.5(c)  of  the  final  rule.  First,  section 
440.5(c)(3)  effectively  provides  that  the 
licensee  is  relieved  of  ultimate 
responsibility  for  damage  to  or  loss  of 
GLP  property  in  excess  of  Government 
property  insurance  required  under 
§  440.9(d).  As  a  matter  of  public  policy 
and  consistent  with  current  practice, 
licensees  are  not  relieved  of  financial 
responsibility  for  excess  Govenunent 
property  damage  where  the 
Government's  claims  result  from  the 
licensee's  willful  misconduct  and  this 
pohcy  is  now  reflected  in  §  440.5(c)(3) 
of  the  final  rule.  No  change  is  necessary 
in  the  Agreement  for  Waiver  of  Claims 
and  Assumption  of  Responsibility  in 
Appendix  II  of  the  rule  because, 
consistent  with  current  practice,  it 
provides  that  waivers  of  claims  shall  not 
apply  where  the  claims  result  from 
willful  misconduct  of  any  of  the  parties. 

Second,  several  commenters  pointed 
out  an  inadvertent  omission  in 
§  440.5(c)(4),  as  proposed.  This 
exception  to  the  licensee's  ultimate 
responsibility  for  liability  or  losses 
sustained  by  the  United  States  from 
licensed  launch  activities  is  intended  to 
refer  to  claims  in  excess  of  $1.5  billion 
above  the  amount  of  required  insurance, 
and  is  corrected  in  the  final  rule.  The 
Agreement  for  Waiver  of  Claims  and 
Assumption  of  Responsibility  appearing 
in  Appendix  II  of  this  final  rule  is  also 
corrected. 

Lockheed  Martin  further  objected  to 
§  440.5(c)(4),  as  corrected.  It  beheves  the 
practical  effect  would  be  to  make  the 
licensee  jointly  and  severally  liable  with 
other  launch  participants  for  damages  in 
excess  of  the  required  amount  of 
insurance  plus  the  $1.5  billion  payable 
under  49  U.S.C.  70113,  unless  the 
licensee  could  prove  no  liability 
whatsoever.  Lockheed  Martin  objected 
that  limiting  this  provision  to  those 
instances  in  which  the  licensee  proves 
it  has  no  liability  would  be  unduly 
burdensome  to  launch  licensees. 
Lockheed  Martin  also  noted  that 
requiring  a  licensee  to  be  solely 
responsible  for  these  claims  could  even 
be  uninsurable  if  the  exposure  were 
viewed  by  insurers  as  an  imlimited 
indemnification,  presumably  of  the 
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other  launch  participants,  regardless  of 
fault. 

The  intent  of  this  provision  is  to 
ensvire  that  the  Government's  liability 
will  be  covered  as  directed  by  49  U.S.C. 
70112(e)  and  the  agency  has  retained 
the  proposed  approach  in  the  final  rule. 
However,  nothing  in  this  rule  prevents 
a  licensee  from  contractually  allocating 
this  risk  with  other  PPLPs  so  that  the 
cost  of  the  liability  would  be  shared 
among  responsible  PPLPs. 

Section  440.7 — Determination  of 
Maximum  Probable  Loss 

This  section  of  the  final  rule  sets  forth 
the  agency's  procedure  for  issuing 
maximum  probable  loss  (MPL) 
determinations  that  form  the  basis  for 
financial  responsibility  requirements 
contained  in  license  orders.  Lockheed 
Martin  commented  on  this  section  of  the 
NPRM  by  indicating  that  it  is  difficuU 
to  understand  how  actual 
determinations  are  made  and  what  the 
impact  of  the  NPRM  would  be  on 
existing  MPL  determinations. 

It  has  not  been  the  agency's  intent  to 
announce  changes  to  its  MPL 
methodology  through  this  rulemaking. 
Rather,  the  agency  has  attempted  to 
shed  some  light  on  the  methodology 
employed  in  setting  insurance 
requirements  pending  completion  and 
issuance  of  a  comprehensive  report  on 
MPL.  In  doing  so,  the  agency  learned 
that  its  inclusion  of  certain  risks  in  the 
MPL  analysis,  such  as  risks  to 
Government  personnel,  was  not  clearly 
understood  within  the  commercial 
launch  industry.  To  avoid  additional 
misunderstandings  and  to  facihtate 
industry's  ability  to  obtain  financial 
protection  from  launch  risks,  the  agency 
agrees  with  the  comment 
recommendation  to  make  its  analytical 
dociunentation  available  to  licensees 
upon  request.  In  fact,  this  is  the  agency's 
current  practice  although  few  licensees 
have  made  such  requests. 

Two  launch  licensees.  Orbital 
Sciences  and  McDonnell  Douglas, 
commented  on  the  90-day  period  in 
which  the  agency  issues  its  MPL 
determination  following  receipt  of  all 
required  information.  Section  440.7(b) 
provides  for  notification  to  a  licensee  if 
issuance  of  the  MPL  determination  will 
be  delayed  due  to  statutorily-mandated 
interagency  consultations.  The 
commenters  expressed  concern  that  an 
open-ended  review  period  is  contrary  to 
the  CSLA's  intent  to  protect  launch 
licensees  by  limiting  and  clearly 
defining  the  review  period.  The  agency 
understands  the  industry's  need  to 
receive  MPL  determinations  in  order  to 
obtain  required  insurance  in  a  timely 
manner.  Moreover,  until  the  agency 


establishes  its  financial  responsibility 
requirements,  insurance  requirements 
imposed  by  the  Federal  range  facility 
remain  in  place  and  are  not  preempted 
or  superceded  by  the  agency's  risk- 
based  requirements  under  the  CSLA. 
The  agency  commits  to  facilitating  as 
efficient  and  expedited  an  interagency 
review  as  practicable  but  hopes  tLe 
industry  will  understand  those 
infi^uent  occasions  when  the  process 
is  not  as  fluid  as  intended. 

Kistler  also  expressed  reservations 
that  the  90-day  provision  for  issuing  an 
MPL  determination  would  compromise 
the  fast  turn-around  anticipated  for  RLV 
operations.  Kistler  suggested  that  MPL 
determinations  could  be  issued  for  a 
class  of  launches  and  payloads  at  the 
time  a  license  is  issued,  and  that  the 
determination  could  "stand"  unless  a 
proposed  launch  or  payload  falls 
outside  of  specified  parameters.  In  that 
event,  only  the  changed  information 
should  be  required  of  the  licensee  for 
purposes  of  recalculating  the  MPL 
determination  using  the  initial 
determination  as  a  baseline.  The  agency 
agrees  with  Kistler  and,  in  practice, 
already  implements  the  approach 
proposed  in  Kistler's  recommendations. 
The  agency  notes  that  Kistler  is  not  yet 
licensed  to  conduct  launch  activities 
and  therefore  may  not  be  familiar  with 
the  agency's  approach  to  establishing 
insurance  requirements  that  cover  a 
range  of  authorized  launch  activities 
within  identified  parameters. 

Section  440.7(d)  provides  that  the 
agency  amends  an  MPL  determination, 
if  warranted,  before  completion  of 
licensed  launch  activities  when  new 
information  requires  an  adjustment  in 
insurance  requirements.  Lockheed 
Martin,  Orbital  Sciences,  and 
McDonnell  Douglas  expressed  concern 
that  the  ability  to  amend  insurance 
requirements  would  create  uncertainty 
for  the  industry  and  add 
unpredictability  to  the  industry's  ability 
to  manage  risks.  Marsh  &  McLennan 
offered  its  concerns  that  licensees  and 
their  brokers  be  allowed  sufficient 
time — at  least  30  to  60  days — to  work 
with  underwriters  to  increase  poUcy 
limits  and  noted  that  doing  so  may  be 
impossible  if  insurance  market  capacity 
is  insufficient  to  provide  increased 
limits  at  a  reasonable  price. 

As  indicated  above  in  the  discussion 
of  comments  to  §  440.5,  the  agency  is 
apprised  of  new  information  from  time 
to  time  in  the  life  of  a  license,  currently 
a  two-year  renewable  term  for  operator 
licenses,  that  affects  the  MPL 
determination.  In  some  cases,  the  MPL 
may  even  be  reduced  on  the  basis  of  this 
information.  It  would  be  irresponsible  to 
ignore  changes  in  the  risks  that  attend 


launch  activities;  however,  the  FAA 
intends  to  provide  licensees  a  sufficient 
period  of  time  in  which  to  comply  with 
revised  insurance  requirements. 

Kistler  objected  to  increasing 
insurance  requirements  mid-flight. 
Section  440.7(d),  as  proposed,  was 
intended  to  allow  the  agency  flexibility 
to  address  longer  term  changes  in  risk 
that  would  affect  insurance 
determinations  for  the  remaining  life  of 
a  launch  license.  The  need  to  do  so  is 
driven,  generally,  by  the  agency's 
practice  of  issuing  licenses  that  cover  a 
multitude  of  launches  or  that  remain 
effective  for  a  multi-year,  renewable 
term.  It  was  not  intended  to  alter  risk 
allocation  arrangements  between  the 
launch  participants  and  the  Government 
in  mid-flight  by  revising  required  levels 
of  insiu^nce  after  ignition.  The  agency 
does  not  agree  that  any  change  to  this 
provision  is  required  in  the  final  rule. 

Appendix  I  of  the  final  rule  contains 
information  requirements  relevant  to 
establishing  MPL.  Information 
concerning  post-flight  processing 
operations  may  become  unnecessary  if 
the  agency  defines  licensed  launch 
activities  as  ending,  for  purposes  of 
ground  operations,  upon  successful  lift- 
off of  a  launch  vehicle.  In  that  event,  the 
agency  would  amend  its  requirements 
by  removing  post-flight  processing 
op>erations  from  Appendix  1. 

Section  440.9 — Insurance  Requirements 
for  Licensed  Launch  Activities 

Section  440.9  presents  in  a  regulation 
the  requirement  for  launch  licensees  to 
obtain  two  types  of  insurance 
coverage — one  for  third-party  liability 
and  one  for  damage  or  loss  to 
Government  property  at  a  Federal  range 
facility.  Section  440.9(b)  requires  that 
the  third-party  liability  policy  protect 
Government  personnel  as  additional 
insureds.  Sea  Launch  indicated  its  belief 
that  employees  of  the  PPLPs  should  also 
be  identified  as  additional  insureds. 
Lockheed  Martin  queried  why 
Government  personnel  would  be  treated 
differently  than  other  employees. 

The  agency  agrees  with  the 
commenters  and  currently  requires  that 
all  launch  participeint  employees  be 
protected  from  third-party  Uabifity.  This 
coverage  is  routinely  provided  in 
liability  policies  that  name,  among  the 
additional  insureds,  employees  of  the 
various  launch  participants  acting 
within  the  scope  of  their  employment. 
The  CSLA  singles  out  personnel 
employed  by  Government  agencies  in 
the  statutory  requirement  set  forth  in  49 
U.S.C.  70112(a)(4).  and  for  this  reason 
so  did  §  440.9(b),  as  proposed.  The  final 
rule  is  revised  to  require  liability 
coverage  for  third-party  claims  against 
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employees  of  all  launch  participants 
involved  in  licensed  launch  activities. 

The  CSLA  specifically  mandates 
protection  for  the  Government,  its 
executive  agencies  and  personnel  from 
liability,  death,  bodily  injury  or 
property  damage  or  loss  as  a  result  of  a 
launch  or  operation  of  a  launch  site 
involving  a  facility  or  personnel  of  the 
Government.  49  U.S.C.  70112(e).  Thus, 
the  agency  concludes  that  it  is 
reasonable  and  necessary  that 
employees  of  the  Government  be 
classified  as  both  additional  insureds 
and  third  parties.  And,  for  reasons 
detailed  above  in  the  discussion  of  risk 
allocation,  passes  on  similar  status  and 
benefits  to  employees  of  Government 
contractors  and  subcontractors  involved 
in  licensed  launch  activities.  Some  of 
the  comments  received  point  out  that 
employees  are  viewed,  for  insurance 
purposes,  as  part  of  the  entity  that 
employs  them  and  therefore  it  would  be 
unusual,  and  not  customary,  to  also 
view  them  as  claimants  against  the 
policy.  Accordingly,  the  approach 
adopted  in  the  final  rule  with  respect  to 
Government  personnel  is  the  exception. 

Section  440.9(c)  provides  that  the 
agency  will  prescribe  liability  insurance 
requirements  not  to  exceed  the  lesser  of 
$500  million  or  the  maximum  available 
on  the  world  market  at  a  reasonable 
cost,  as  determined  by  the  agency. 
Marsh  &  McLennan  offered,  as  a  caveat 
to  this  provision,  that  insurers  of  weak 
or  questionable  solvency  that  provide 
coverage  at  reasonable  cost  may  not  be 
financially  able  to  cover  claims  and  that 
care  should  be  taken  in  determining 
what  is  available  at  reasonable  cost.  The 
agency  appreciates  this  caution  and 
hopes  to  avoid  this  situation  by 
requiring  that  policies  be  placed  with 
insurers  of  recognized  reputation  and 
responsibility,  as  provided  in 
§  440.13(a)(8)  of  the  final  rule.  A  future 
rulemaking  may  be  necessary  to  provide 
criteria  for  assessing  an  insurer's 
acceptability  to  the  agency. 

Section  440.9(d)  sets  forth  the 
requirement  for  Government  property 
insurance  and  requires  coverage  for 
property  of  Government  contractors  and 
subcontractors  at  a  Federal  range 
facility.  In  its  comments,  Lockheed 
Martin  observed  that  doing  so  relieves 
the  Government  from  the  obligation  to 
pass  on  to  its  contractors  and 
subcontractors  the  waiver  of  claims 
provisions  of  §440.17,  as  reflected  in 
the  form  of  agreement  in  Appendix  II  to 
the  NPRM,  and  reheves  those 
contractors  and  subcontractors  from  the 
obligation  to  assume  responsibility  for 
their  property  damage  or  loss.  The 
comment  stated  that  the  rationale  for 
disparate  treatment  of  Government 


contractors  and  subcontractors  as 
compared  to  PPLPs'  contractors  and 
subcontractors  is  unclear. 

The  agency's  rationale  for  treating 
Government  contractors  and 
subcontractors  differently^than  PPLPs  is 
based  on  statutory  language.  Whereas  49 
U.S.C.  70112(b)(1)  directs  the  licensee  to 
make  a  reciprocal  waiver  of  claims  with 
its  contractors,  subcontractors,  and 
customers,  and  the  contractors  and 
subcontractors  of  its  customers, 
involved  in  launch  services,  49  U.S.C. 
70112(b)(2)  directs  the  Secretary  of 
Transportation  to  make,  for  the 
Government,  executive  agencies  of  the 
Government  involved  in  launch 
services,  and  contractors  and 
subcontractors  involved  in  launch 
services,  a  reciprocal  waiver  of  claims 
with  the  licensee  and  other  PPLPs. 
(Emphasis  added.)  This  difference  in 
language  is  meaningful.  As  stated  in  the 
NPRM,  the  agency  views  Government 
contractors  and  subcontractors  as  third- 
party  beneficiaries  of  the  reciprocal 
waiver  agreement  and  the  Government 
is  responsible  for  protecting  their 
interests.  In  addition,  by  waiving  claims 
for  property  damage  in  excess  of 
required  insurance  on  behalf  of  its 
contractors  and  subcontractors,  the 
Government  accepts  the  additional  risk 
of  their  property  damage.  The  additional 
risk  to  the  Govermnent  is  managed  in 
two  ways.  First,  the  licensee  is  required 
to  obtain  property  insurance  covering 
damage  or  loss  to  property  of 
Government  contractors  and 
subcontractors  involved  in  licensed 
launch  activities,  in  addition  to 
Government-owned  property.  Second, 
Government  contractors  and 
subcontractors  must  also  maintain 
insurance  for  their  property,  the  cost  of 
which  is  charged  to  the  Govermnent  as 
an  allowable  cost.  In  the  event 
Government  contractor  property  is 
damaged,  the  Government  would  look 
first  to  the  licensee's  property  policy  for 
coverage  in  order  to  relieve  financial 
risks  to  the  Government.  The 
contractor's  insurance  would  cover  the 
second  tier  of  risk  up  to  policy  limits. 
In  both  instances,  the  risk  of  loss  above 
statutorily-required  insurance  is  borne 
by  the  Government. 

A  technical  correction  is  added  to 
§  440.9(d)  to  more  accurately  reflect 
Government  contractor  and 
subcontractor  property  that  must  be 
covered  under  this  insurance 
requirement  as  that  belonging  to 
contractors  and  subcontractors  involved 
in  licensed  launch  activities.  As  stated 
in  the  NPRM,  other  Government 
contractor  and  subcontractor  property 
would  be  covered  by  a  licensee's  launch 
liability  poHcy  (61  FR  39000-39001). 


An  inadvertent  omission  is  corrected 
in  §  440.9(e)  of  the  final  rule  by 
providing  that  the  maximum  amount  of 
property  insurance  that  would  be 
required  under  this  provision  is  the 
lesser  of  $100  million  or  the  maximum 
amount  available  on  the  world  market  at 
a  reasonable  cost,  as  determined  by  the 
agency. 

Two  commenters.  Orbital  Sciences 
and  McDonnell  Douglas,  objected  to  the 
agency's  view  that  all  Government 
property  located  on  the  Federal  range 
facility  must  be  covered  by  insurance, 
wherever  located.  The  commenters 
viewed  this  requirement  as  excessive 
and  offered,  as  an  alternative,  that  only 
Govermnent  property  located  in  the 
launch  hazard  corridor  as  defined  by  the 
National  Range  Safety  Office  should  be 
covered.  In  clarifying  remarks, 
McDonnell  Douglas  suggested  that 
perhaps  Government  property  outside 
this  corridor  should  be  self-insured  by 
the  Government  and  that  reclassifying  it 
as  third-party  property  may  simply  shift 
the  risk  (and  therefore  the  cost  of 
insurance)  to  different  insurance  rather 
than  limiting  industry's  risk  exposure 
for  damage  to  Government  property. 
Orbital  Sciences  submitted 
supplemental  comments  in  which  it 
narrowed  further  the  scope  of 
Government  property  that  it  believes 
should  be  covered  by  insurance  as  that 
within  the  care,  custody  and  control  of 
the  licensee.  Orbital  Sciences  asserted 
that  the  cost  of  insiuing  other 
Government  property,  even  that  within 
the  launch  hazard  corridor,  could  be 
prohibitive  and  that  a  requirement  to 
insure  such  property  does  not  account 
for  differences  in  liability  and  property 
insurance. 

The  agency  considered  defining  the 
specific  property  at  a  Federal  range 
facility  that  must  be  covered  by  property 
insurance  and  found  this  approach 
cumbersome  and  unnecessarily  limiting 
and  risky  for  the  Government.  Although 
accident  scenarios  can  be  used  to 
identify  the  property  most  exposed  to 
risk,  they  may  not  cover  the  full  range 
of  accidents  which,  by  definition,  are 
unpredictable  events.  Also,  this 
alternative  approach  would  eliminate 
from  coverage  any  transient  property 
not  identified  by  the  Government  in  its 
insurance  requirements  but  that  was  on 
the  site  at  the  time  of  a  launch  accident 
and  therefore  must  be  covered  by 
insurance. 

The  agency's  approach  to  assuring 
coverage  for  Government  range  assets 
exposed  to  risk  from  commercial  launch 
activities  is  necessarily  comprehensive. 
The  CSLA  is  clear  that  financial 
responsibility  and  other  assurances  are 
necessary  to  protect  the  Government 
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from  the  risk  of  damage  or  loss  when  its 
property  or  personnel  are  exposed  to 
risk  from  licensed  activities.  The  agency 
views  as  significant  the  distinction  in 
the  CSLA  between  liability  insurance 
for  third-party  claims  and  Govenunent 
property  insurance  protection  that  must 
respond  to  Government  claims  against 
any  person.  The  purpose  of  the 
Government  property  insurance 
requirement  is  to  ensure  funds  are 
immediately  available  to  restore 
valuable  range  assets  and  property 
damaged  by  a  commercial  lavmch  effort. 
This  requirement  is  not  limited  to  the 
space  launch  complex  within  the 
immediate  care,  custody  and  control  of 
the  Ucensee.  An  enant  launch  vehicle 
may  expose  other  range  property  to  risk. 
For  example,  an  Athena-2  launch  from 
Launch  Complex  46,  operated  by 
Spaceport  Florida  Authority  under  an 
FAA  license,  at  CCAS  exposes  both 
Launch  Complex-36A  and  36B,  utilized 
for  Atlas  launches,  to  risk  of  damage  or 
loss  within  the  MPL  threshold  for 
quantifying  Government  property  risks. 
Accordingly,  coverage  for  all  range 
assets,  as  well  as  Government  contractor 
property  involved  in  a  hcensed  launch, 
is  consistent  with  CSLA  objectives  and 
risk  allocation  principles.  Furthermore, 
the  agency  does  not  regard  the 
Government's  waiver  of  claims  for 
excess  property  damage  as  extending 
beyond  the  Federal  range  facility  at 
which  a  launch  takes  place  and  any 
adjacent  or  nearby  range  assets.  As 
explained  in  the  NPRM,  no  greater  risk 
or  cost  to  licensees  should  result  from 
considering  off-site,  non-launch  related 
Government  property  as  equivalent  to 
any  other  third-party  property  for 
purposes  of  liabihty  coverage.  Section 
440.9(c),  as  revised  in  the  final  rule, 
makes  clear  that  claims  for  such 
property  damage  or  loss  are  covered  by 
the  hcensee's  laiuich  hability  policy. 
This  provision  reflects  the  FAA's 
existing  practice  in  establishing 
financial  responsibility  requirements  for 
third-party  liability  and  should  not  be 
construed  as  requiring  excess  insurance 
for  waived  Government  property 
damage  claims. 

The  agency  currently  affords  a  fair 
amount  of  latitude  to  the  commercial 
launch  industry  in  providing  coverage 
for  Government  property.  For  example, 
the  agency  has  allowed  the  licensee's 
property  pohcy  to  cover  only  that 
Government  property  which  is  in  the 
hcensee's  care,  custody  and  control,  and 
risks  to  all  other  Government  range 
property  to  be  addressed  through  the 
hcensee's  liability  policy,  as  long  as 
doing  so  does  not  reduce  the  Eimount  of 
coverage  that  must  be  available  to  cover 


third-party  liability.  The  agency  accepts 
this  approach  based  on  its 
understanding  that  it  relieves  a  burden 
on  the  launch  industry  and  conforms 
with  certain  insurance  industry 
practices  for  insuring  property.  Also, 
because  all  launch  participants  are 
insureds,  the  liability  policy  is  expected 
to  respond  to  Government  claims  for 
damage  or  loss  to  range  assets, 
regardless  of  fault,  absent  willful 
misconduct  by  the  Government  or  its 
agents.  The  agency  will  continue  to 
allow  certain  Government  property  to  be 
addressed  through  the  liability  policy  as 
long  as  doing  so  does  not  defeat  the 
statutory  objective  of  ensuring  funds  are 
quickly  made  available  to  restore  or 
replace  damaged  Government  assets. 
However,  the  agency  is  not  willing  to 
compromise  the  effectiveness  or  breadth 
of  coverage  it  requires  for  Government 
range  assets  and  property. 

Section  440.11 — Duration  of  Coverage 

Section  440.11(a)  provides  that 
insurance  coverage  must  attach  upon 
commencement  of  hcensed  launch 
activities  and  remain  in  effect  for  the 
time  period  specified  in  the  Ucense 
order.  The  time  period  is  intended  to 
extend  up  to  the  point  when  risk  to 
third  parties  and  Government  property 
is  sufficiently  small,  as  determined 
through  the  agency's  risk  analysis,  such 
that  insurance  is  no  longer  necessary. 
As  proposed,  §  440.11(a)  would  allow 
the  agency  to  amend  the  required 
duration  in  the  event  of  a  launch 
emomaly  to  ensure  that  insurance 
remains  in  place  until  the  resultant  risks 
are  considered  to  be  sufficiently  small. 
As  explained  in  the  section-by-section 
analysis  of  the  NPRM,  the  period  of  time 
required  for  orbital  launch  insurance  is 
typically  30  days  measiu^d  generally 
from  payload  insertion.  Thirty  days  is 
considered  to  be  sufficient  time  to 
assess  the  possible  consequences  of  a 
launch  anomaly,  such  as  deUvery  to  a 
wrong  orbit  or  failure  of  a  payload  to 
separate  from  the  vehicle's  second  stage 
such  that  reentry  is  likely,  and 
determine  whether  extended  insurance 
coverage  appears  to  be  necessary. 

The  agency's  current  practice  is  to 
require  that  insurance  remain  in  place 
for  30  days  following  flight  of  the 
laiuich  vehicle.  As  explained  in  the 
NPRM,  the  agency  has  viewed  30  days 
as  an  appropriate  length  of  time  in 
which  to  determine  whether  an 
anomalous  situation  has  occurred,  the 
consequences  of  which  are  yet 
luiknown.  The  agency  also  has  taken  the 
position  in  the  past  that  in  the  event 
such  a  situation  arises,  the  agency  can 
require  the  licensee  to  maintain  its 
insurance  for  more  than  30  days,  until 


risks  to  third  parties  or  the  Government 
can  be  determined  to  be  sufficiently 
small  such  that  insurance  is  no  longer 
needed.  This  approach  was  utihzed 
early  in  the  agency's  licensing  program 
when  an  hitelsat  payload  failed  to 
separate  from  the  second  stage  of  a  Titan 
launch  vehicle.  The  agency  considered 
that  the  second  stage  and  payload 
would  reenter  the  earth's  atmosphere, 
with  the  possibility  of  reentry  impacts 
and  resultant  damage,  and  advised  the 
Ucensee  that  if  reentry  did  not  occvu 
within  the  30-day  period  specified  in 
the  license  for  insurance  duration,  the 
agency  would  require  the  licensee  to 
extend  its  pohcy  coverage.  (This 
eventuality  was  considered  by  the 
agency  in  assessing  MPL.  At  issue  was 
the  required  duration  of  insurance,  not 
the  sufficiency  of  amount.)  The  agency's 
authority  to  dictate  this  extension  and 
the  licensee's  abiUty  to  respond  were 
never  tested  because  reentry  took  place 
within  three  weeks  of  the  launch  event. 

Lockheed  Martin,  Orbital  Sciences, 
and  McDonnell  Douglas  objected  to  the 
proposal  that  would  allow  the  agency  to 
extend  the  required  duration  of 
insurance  coverage  in  the  event  of  a 
launch  anomaly.  All  three  hcensees 
stated  that  this  requirement  was  not  in 
conformance  with  insvirance  practices 
and  would  be  difficult  and  costly,  if  not 
impossible,  to  fulfill.  McDonnell 
Douglas  objected  on  the  grounds  that 
doing  so  places  unreahstic  and  open- 
ended  liabihty  on  the  commercial 
launch  industry  and  therefore 
undermines  the  National  Space  PoUcy 
and  CSLA  goals  of  promoting  the 
growth  and  international 
competitiveness  of  the  industry. 
Lockheed  Martin  pointed  to  this 
proposal  as  a  clear  instance  of  the 
Government's  efforts  to  reallocate  risks 
from  the  Government  to  the  licensee. 
Lockheed  Martin  opined  that  if  risk 
analysis  is  the  basis  for  the  agency's 
determination  of  the  appropriate 
duration  of  insurance,  then  the  anomaly 
should  be  viewed  as  foreseeable  and 
addressed  in  the  MPL  analysis  and 
detennination.  In  the  event  the  anomaly 
was  so  improbable  that  it  would  not  be 
a  factor  in  determining  MPL,  under  the 
CSLA  the  Government  assumes  the  risk 
either  by  waiving  property  damage 
claims  or  providing  indemnification  for 
third-party  losses.  Marsh  &  McLennan 
cautioned  that  uncertainties  in  the 
insurance  market  make  it  difficult  to 
know  whether  coverage  available  and 
provided  one  year  will  be  available  the 
next  and  these  market  factors  should  be 
taken  into  account  in  determining  the 
required  duration  of  insurance 
requirements. 
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Based  on  these  comments,  the  agency 
has  reconsidered  its  views  on  the 
appropriate  duration  of  insurance 
coverage,  keeping  in  mind  that 
Arianespace  provides  customers  with  a 
3-year  indemnification  for  liability.  The 
difficulty  in  establishing  appropriate 
time  limits  on  insurance  stems  from  the 
statutory  language  and  the 
Government's  continuing  prospect  of 
fault-based  liability  under  the  Outer 
Space  Treaties  long  after  the  launch  is 
concluded.  The  Government's  exposure 
under  the  Liability  Convention,  in 
particular,  suggests  that  insurance 
should  be  required  to  remain  in  place 
for  as  long  a  time  as  practicable. 
However,  absent  the  quid  pro  quo 
notion  underlying  the  allocation  of  risk 
provisions  of  the  CSLA,  that  is,  if  there 
will  be  no  Government  payment  of 
excess  claims  (or  "indemnification")  for 
damage  not  proximately  caused  by  the 
launch  event,  the  agency  would  feel 
reluctant  in  requiring  long-term 
insurance. 

In  reevaluating  its  position  on  the 
appropriate  duration  of  insurance,  the 
agency  considered  an  event  test,  a  time 
test,  and  a  combination  of  the  two. 

Under  an  event  test,  the  duration  of 
insurance  coverage  could  be  tied  to  a 
specific  event  for  a  nominal  launch, 
such  as  payload  separation  or  safing  of 
the  vehicle's  upper  stage,  as  explained 
in  the  NPRM.  However,  if  an  anomalous 
event  occurred,  it  would  be  difficult  to 
identify  a  particular  point  in  time  at 
which  insurance  coverage  could 
terminate.  Forecasting  a  range  of 
anomalous  on-orbit  scenarios  could  be 
extremely  time-consuming,  yield  great 
uncertainty  and  result  in  extremely  long 
timeframes  (up  to  hundreds  of  years, 
perhaps)  associated  with  measurable 
risk. 

Alternatively,  a  time  test  could  be 
fashioned  to  capture  only  near-term 
anomalous  events  that  could  result  in 
third-party  losses  or  damage  to 
Government  property,  such  as 
anomalous  payload  delivery  or 
separation  that  results  in  an  unplanned 
reentry  or  collision.  However,  it  could 
also  result  in  an  extremely  long-terra 
insurance  requirement  because 
anomalous  situations  could  result  in 
adverse  conditions  remaining  long  after 
laimch  vehicle  flight  is  concluded. 
These  situations  are  difficult  to  predict, 
because  the  space  environment  is 
constantly  changing  with  additional 
placement  of  objects  on  orbit  and  the 
effects  of  orbital  decay. 

The  agency  has  determined  that  a 
combination  of  event  and  time  tests 
should  be  utilized  in  setting  the 
required  duration  of  insurance  for 
licensed  launch  activities.  The  result  is 


similar  to  the  current  requirement  of  the 
agency  that  insurance  remain  in  place 
for  30  days  following  launch,  measured 
generally  from  the  time  of  payload 
separation.  However,  the  revised 
requirement  in  the  final  rule  limits  the 
duration  of  insurance  to  30  days 
following  launch  and  removes  the 
agency's  discretion  to  impose  extended 
insurance  requirements  on  licensees 
during  the  30-day  period. 

Accordingly,  for  risks  associated  with 
orbital  launches,  the  agency  believes  the 
appropriate  insurance  duration  is  30 
days  following  launch,  measured  from 
payload  separation  for  nominal 
launches  or  attempted  separation  in  the 
event  an  anomaly  results  in 
unsuccessful  payload  separation.  For 
other  launch  anomalies  or  failures,  the 
30-day  requirement  runs  from  initiation 
of  launch  vehicle  flight.  For  suborbital 
launches,  insurance  duration  is  at  least 
through  motor  impact  and  payload 
recovery;  however,  the  agency  may 
prescribe  a  different  duration  in  a 
license  order  depending  upon  the 
results  of  its  risk  analysis.  Suborbital 
launches  may,  in  the  foreseeable  future, 
include  reusable  launch  vehicle 
activities  that  must  be  evaluated  on  a 
case-by-case  basis.  The  agency  reserves 
discretion  to  conclude  that  a  different 
duration  of  required  insurance  is 
appropriate  for  such  activities  based  on 
its  case-by-case  evaluation  of  suborbital 
reusable  launch  vehicle  missions  and 
their  attendant  risks. 

For  purposes  of  groimd  operations  the 
licensee  is  required  to  maintain 
insurance  at  all  times  during  occupancy 
of  a  Federal  range  facility  under  a 
launch  license. 

Despite  limitations  on  the  duration  of 
required  insurance,  the  space  industry 
should  be  cognizant  of  its  liability  in  the 
event  its  space  object  dtunages  another 
on-orbit  space  object  or  reenters  at  any 
time,  and  manage  risks  appropriately. 
The  industry  should  also  be  aware  of 
views  previously  expressed  by 
congressional  staff  that  a  sufficient 
causal  nexus  does  not  exist  between  a 
launch  and  a  planned  payload  reentry 
that  causes  third-party  damage  or  loss  to 
invoke  the  Government's 
responsibilities  under  49  U.S.C.  70113. 

In  the  NPRM,  the  agency  requested 
views  on  the  appropriate  causal  nexus 
that  must  exist  between  a  launch  event 
and  a  third-party  claim  in  order  for  the 
payment  of  excess  claims  provisions  of 
the  CSLA  to  be  applicable.  Under  49 
U.S.C.  70113(a),  the  Government 
provides  for  the  payment  of  successful 
claims  against  a  launch  participant 
" resulting  from  an  activity  carried  out 
under  the  license.*   •   *  "  (emphasis 
added]  As  pointed  out  in  the 


Supplementary  Information 
accompanying  the  NPRM,  the 
Government's  responsibilities  under  49 
U.S.C.  70113  apply  from  the  first  dollar 
of  loss  when  the  licensee  is  no  longer 
required  to  maintain  insurance  under 
the  license  if  the  claim  results  from  the 
licensed  activity.  However,  events 
associated  with  a  launch  may  result  in 
damage  years  after  the  launch  is 
concluded  and  it  is  not  clear  at  what 
point  events  become  too  attenuated 
from  the  launch  to  be  considered 
eUgible  for  consideration  under  49 
U.S.C.  70113. 

Only  Sea  Launch  responded  and 
questioned  the  wisdom  or  practicality  of 
attempting  to  characterize  this  nexus 
beyond  the  statutory  language  of 
"resulting  from  an  activity  carried  out 
under  the  license."  In  doing  so,  the 
comment  noted  that  a  proximate  cause 
analysis  would  be  required  and  would 
depend  on  the  unique  facts  of  the 
situation.  The  agency  agrees  that 
determining  eligibility  for  payment  of 
excess  third-party  claims  is  necessarily 
a  fact-based  inquiry  and  will  depend  on 
the  particular  circumstances  giving  rise 
to  the  claim  and  does  not  propose  to 
issue  rules  of  general  applicability  to 
determine  eligibility  requirements. 

Section  440.11(b)  provides  that 
financial  responsibility  shall  not  expire 
by  its  own  terms  prior  to  the  time 
specified  in  a  license  order.  Many 
licenses  are  issued  for  a  multi-year 
period  and  may  be  renewed  upon 
application  of  the  licensee;  however,  the 
agency  understands  that  certificates 
evidencing  insurance  coverage  are 
typically  valid  for  one  year.  This  has  not 
been  a  problem  as  long  as  evidence  of 
poUcy  renewal  is  provided  to  the  agency 
sufficiently  in  advance  of  the  certificate 
expiration  date  to  allow  the  agency 
ample  review  time.  Accordingly,  the 
final  rule  is  revised  to  provide  that  a 
renewal  certificate  must  be  provided  at 
least  30  days  in  advance  of  the 
expiration  date  of  the  current  certificate. 
A  licensee  may  petition  the  agency  for 
a  waiver  or  extension  of  this  or  any  time 
requirement  in  the  final  rule  if  it  is 
unable  to  comply. 

Environmental  and  Clean-Up  Costs 

The  agency's  ciurent  practice  of 
determining  maximum  probable  loss 
from  claims  resulting  from  licensed 
launch  activities  does  not  include 
assessment  of  the  environmental 
consequences  associated  with  licensed 
launch  activities.  These  risks  are 
difficult  to  quantify  and,  to  the  extent 
coverage  is  not  available,  assigning  a 
dollar  value  to  these  risks  could 
increase  required  amounts  of  insurance 
without  assuring  coverage. 
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As  part  of  the  NPRM  discussion  on 
the  appropriate  duration  of  required 
insuTcUice,  the  agency  requested 
comments  on  a  number  of  related  issues 
having  to  do  with  environmental 
consequences  of  launch  activities.  First, 
to  what  extent  should  insurance  be 
required  to  compensate  claims  of  third 
parties  and  the  Government  for  short- 
term,  or  immediate,  environmental 
damage  or,  alternatively,  whether  the 
costs  of  cleaning  up  hazardous  waste  or 
removing  this  type  of  damage  should  be 
paid  by  the  launch  licensee  to  the 
Government  as  part  of  launch  services 
which  are  charged  as  a  direct  cost  under 
the  CSLA.  Second,  to  what  extent 
should  insurance  be  required  to  protect 
against  claims  for  long-term 
environmental  or  property  damage.  As 
part  of  this  request  for  views,  the  agency 
asked  commenters  to  address  the 
implications  on  MPL  determinations  of 
requiring  insurance  coverage  for  these 
potential  claims  and  the  adequacy  of 
existing  insurance  ceilings  under  the 
CSLA  ($100  million  for  Government 
property  coverage  and  $500  million  for 
third-party  liability  insurance,  or  the 
maximum  avmlable  on  the  world  market 
at  a  reasonable  cost  if  insurance  up  to 
those  amounts  is  not  available).  Third, 
whether  and  to  what  extent  insurance  to 
protect  against  property  damage 
resulting  from  orbital  debris  long  after 
the  laimch  is  completed  should  be 
required.  The  damage  contemplated  by 
the  question  could  be  to  other  on  orbit 
or  airborne  objects  or  to  property  on  the 
ground  in  the  event  of  reentering  debris. 

Only  Lockheed  Martin  offered  a  view 
with  respect  to  the  immediate 
environmental  consequences  associated 
with  a  launch  event.  Lockheed  Martin 
indicated  that  this  type  of  immediate 
consequence  should  not  be  treated  as  a 
matter  for  "direct  cost"  charges  to  the 
launch  Ucensee,  but  should  be 
addressed  in  terms  of  an  appropriate 
allocation  of  financial  responsibility  for 
the  risk. 

In  clarifying  its  view,  Lockheed 
Martin  distinguished  between 
environmental  consequences  and  the 
usual  activities  involved  in  readying  a 
laimch  pad  or  complex  for  future  use. 
Typically,  Lockheed  Martin  would 
clean  up  the  launch  complex  from 
which  its  launch  has  taken  place  in 
anticipation  of  the  next  launch 
campaign.  For  example,  it  would 
remove  any  ground  debris  and  restore 
the  complex  to  its  prior  condition,  as 
required  imder  the  terms  of  its 
agreement  with  the  Federal  range 
facility.  If  it  failed  to  do  so,  the  Federal 
range  could  provide  this  service  and 
under  these  circumstances  could  charge 
the  direct  cost  of  doing  so. 


Lockheed  Martin  pointed  to  the 
legislative  history  accompanying  the 
1988  Amendments  to  the  CSLA  which 
lists  the  types  of  Government  support 
that  were  envisioned  to  be  provided 
under  direct  costing  principles  as: 
operations  and  maintenance  services 
and  range  support  costs.  Operations  and 
maintenance  services  include  facilities 
engineering  support,  vehicle  and 
equipment  support,  launch  complex 
support,  power  system  support,  and 
roads  and  ground  support.  Range 
support  costs  include  logistics, 
ordinance  support,  radar  support, 
communications  support,  tracking 
support,  documentation,  fire  services, 
range  safety,  work  control 
(administration),  security  services  and 
meteorological  services.  S.  Rep.  100- 
593.  100th  Cong..  2d  Sess.,  at  p.  24.  It 
appears  that  launch  complex 
maintenance  and  range  services  are 
appropriate  for  direct  cost  charging.  In 
the  commenter's  view,  the  notion  of 
environmental  damage  falls  outside 
these  categories  and  was  not  intended  to 
be  subject  to  the  direct  cost  pricing 
provisions  of  the  CSLA  for  launch 
property  and  services  provided  by  the 
Government  to  the  private  sector. 

Lockheed  Martin  indicated  that  the 
consequences  of  a  particular  launch, 
like  any  other  damage,  should  be  part  of 
the  financial  responsibility  and  risk 
allocation  scheme  provided  in  the 
CSLA.  However,  Lockheed  Martin's 
comments  further  indicated  that  the 
issue  of  how  to  allocate  financial 
responsibility  for  risks  associated  with 
environmental  damage,  both  short-term 
and  long-term,  is  extremely  complex 
and  merits  further  study  and  analysis 
before  the  agency  proceeds  to 
rulemaking. 

McDonnell  Douglas  noted  that  long- 
term  environmental  damage  insurance 
is  generally  unavailable,  and  to  the 
extent  it  is  obtainable  would  be  narrow 
and  limited  in  coverage,  not  to  mention 
cost  prohibitive.  McDonnell  Douglas  felt 
strongly  that  claims  of  this  nature 
should  not  be  included  in  the  MPL 
determination  for  a  licensed  launch 
activity. 

The  issue  of  environmental  damage 
before  the  agency  in  this  rulemaking  can 
be  reframed  as  follows:  whether  the 
consequences  of  a  launch  event  to 
which  CSLA-based  insurance  and 
waivers  of  claims  are  intended  to  apply 
should  be  limited  to  immediate  impacts 
and  destructive  risks,  such  as  collision 
of  a  launch  vehicle  with  ground, 
airborne  or  space  objects  or  the 
consequences  of  explosion.  (Even  an 
explosion  or  collision  could  result  in 
the  types  of  short-term  environmental 
consequences  under  consideration.)  By 


short-term  or  immediate  risks,  the 
agency  intends  to  refer  generally  to  the 
sudden,  immediate,  and  identifiable  and 
foreseeable,  though  unintended, 
consequences  of  a  launch.  These 
consequences  could  include  fuel  spills, 
toxic  release,  and  ground  contamination 
resulting  from  a  particular  launch. 
Whether  or  not  insurance  coverage  is 
available  for  these  risks,  they  are 
comprehended  by  the  terms  "bodilv 
injury"  and  "property  damage"  for 
which  the  CSLA  requires  insurance  and 
they  are  reasonably  intended  to  be 
addressed  by  CSLA  financial 
responsibility  and  risk  allocation 
provisions.  This  is  also  consistent  with 
an  early  Air  Force  commercialization 
agreement  which  defines  "damage"  as 
including  "that  caused  by  a  release  of  or 
exposure  to  a  hazardous  substance,  as 
that  term  is  defined  in  [CERCLA]"  and 
the  ciurent  Air  Force  definition  of 
"damage."  These  risks  are  properly 
addressed  through  the  CSLA  and  should 
be  comprehended  by  the  statute's  risk 
allocation  scheme.  A  future  rulemaking 
may  be  necessary  to  better  define  the 
types  of  immediate  environmental 
consequences  intended  to  be  included 
under  the  CSLA  scheme  for  risk 
management. 

The  agency  views  long-term 
environmental  consequences, 
sometimes  referred  to  as  long-tail 
liabihty,  as  more  problematic  for  a 
number  of  reasons.  First,  it  would  be 
difficult  to  prove  that  liability  attaches 
to  a  particular  launch  event.  It  is 
probably  impossible  to  ascertain 
whether  damage  results  from  a 
govenunent  or  commercial  launch  when 
the  same  vehicles  are  used  for  both 
purposes,  and  perhaps  an 
apportionment  theory  would  be 
required.  There  is  no  indication  that 
CSLA  risk  allocation  mechanisms,  vnih 
ceilings  on  insurance  and  statutory 
references  to  claims  resulting  from  a 
particular  launch,  were  intended  to 
address  long-term  environmental 
consequences.  Similarly,  there  is  no 
indication  that  the  so-called 
indemnification  provisions  of  the  CSLA 
were  intended  to  cover  claims  other 
than  those  directly  and  proximately 
associated  with  a  particular  launch 
event.  Accordingly,  the  agency  takes  the 
position  that  the  consequences  of  a 
licensed  launch  that  are  reasonably 
foreseeable  and  proximately  caused  by  a 
particular  launch  are  covered  by  CSLA 
financial  responsibility  and  risk 
allocation.  Long-term  environmental 
consequences  would  not  qualify  for 
coverage  under  this  characterization 
and,  accordingly,  the  FAA  concludes 
that  their  associated  risks  are  not 
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intended  to  be  addressed  through  CSLA 
risk-based  insurance  requirements  and 
risk  allocation. 

Section  440.13 — Standard  Conditions  of 
Insurance  Coverage 

Section  440.13  provides  the  terms  and 
conditions  applicable  to  insurance 
policies  licensees  must  obtain  under 
existing  licenses  and  the  proposed 
regulations. 

Marsh  &  McLennan  requested 
clarification  of  the  requirement  in 
§  440.13(a)(2)  that  policy  limits  apply 
separately  to  each  occurrence  and  to  the 
total  claims  arising  out  of  licensed 
launch  activities  in  connection  with  any 
particular  launch.  The  per-occurrence 
limit  applies  to  the  total  of  all  claims 
arising  from  the  same  occurrence,  and 
not  for  each  claimant  per  occurrence, 
and  this  is  made  clear  in  §  440.13(a)(6). 
It  provides  that  all  policy  provisions, 
except  the  policy  limits,  must  operate  as 
if  there  were  a  separate  policy  with  and 
covering  the  licensee  and  each 
additional  insured.  To  remove  any 
doubt,  the  final  rule  is  revised  to  clarify 
that  the  policy  limits  apply  for  each 
occurrence  and  that  for  each  occurrence 
the  limits  apply  to  the  total  of  claims 
that  arise  out  of  licensed  launch 
activities  in  connection  with  any 
particular  launch. 

The  three  current  launch  licensees, 
Lockheed  Martin,  Orbital  Sciences  and 
McDonnell  Douglas,  cautioned  that  two 
of  the  required  terms,  breach  of 
warranty  coverage  and  a  severability  of 
interest  clause  are  available  under 
current  conditions  in  the  insurance 
market  but  may  not  be  in  the  future.  In 
clarifying  remarks,  one  commenter 
indicated  that  a  licensee's  ability  to 
obtain  the  required  coverage  may 
become  an  issue  if  coverage  not 
currently  provided,  such  as  for  claims  of 
Government  personnel,  is  required. 
Licensees  may  request  a  waiver  of  these 
terms  or  petition  for  rulemaking  in  the 
future  if  market  conditions  make  it 
impossible  to  comply  with  them. 

Section  440.15 — Demonstration  of 
Compliance 

Section  440.15(a)(1)  of  the  final  rule 
continues  the  agency's  current  practice 
of  requiring  that  licensees  submit  an 
executed  reciprocal  waiver  of  claims 
agreement  at  least  30  days  before 
commencement  of  licensed  launch 
activities  involving  the  customer(s)  that 
is  required  to  sign  the  agreement.  This 
requirement  appears  in  all  currently 
effective  financial  responsibility  license 
orders.  Under  this  final  rule,  the  term 
"licensed  launch  activities"  would  be 
defined  in  a  launch  license;  however, 
the  agency  is  in  the  process  of 


standardizing  the  definition  of  "launch" 
in  a  related  rulemaking  addressing 
launch  licensing  requirements  and 
standards. 

A  question  arises  as  to  whether  the 
agreement  must  be  submitted  before 
commencement  of  any  licensed  launch 
activities  or  whether  timing  of  its 
submission  should  be  tied  to  arrival  of 
the  customer's  payload.  Presumably,  the 
customer  would  not  have  significant 
property  at  risk  before  arrival  of  its 
payload  and  therefore  does  not  need  to 
waive  claims  for  damage  or  loss  to  its 
property  until  that  event.  However,  as 
between  the  launch  licensee  and  the 
Government,  and  the  respective 
contractors  and  subcontractors  of  each, 
the  agency  views  with  concern  the  risk 
to  which  each  participant  is  exposed  in 
the  event  of  damage  to  its  property  or 
injury  to  personnel  in  the  absence  of  an 
executed  waiver  of  claims  agreenient. 
Moreover,  taken  literally,  until  the 
Government  executes  the  reciprocal 
waiver  of  claims  agreement  with  the 
licensee  and  customer,  the  Govenunent 
has  not  waived  claims  in  excess  of 
required  Government  property 
insurance  for  damage  or  loss  to  its 
property  and  PPLPs  could  face  Hability 
exposure  for  excess  claims  by  the 
Government  or  its  contractors  and 
subcontractors. 

To  avoid  these  unnecessary  risks,  the 
time  requirement  set  forth  in  the  final 
rule  for  submission  of  a  reciprocal 
waiver  agreement  signed  by  the  licensee 
and  its  customer  is  30  days  before  the 
licensee  intends  to  commence  licensed 
launch  activities  involving  that 
customer.  Generally  speaking, 
commencement  of  licensed  laimcb 
activities  involving  a  particular 
customer  should  coincide  with  arrival 
of  the  launch  vehicle  or  its  major 
components  at  the  launch  site.  The 
agency  is  not  aware  of  circvmistances  in 
which  a  launch  services  provider 
engages  in  a  launch  campaign, 
consisting  of  such  hazardous  activities 
as  erecting  the  launch  vehicle  or 
processing  vehicle  components  at  the 
launch  site,  without  a  customer  under 
contract  for  the  launch  event.  However, 
because  outstanding  operator  licenses 
utilize  the  agency's  gate-to-gate 
approach  to  licensing  commercial  space 
launch  activities,  it  is  foreseeable  that  a 
launch  vehicle  operator  will  occupy  a 
launch  site  under  an  FAA  license  before 
arrival  of  the  launch  vehicle  and  may 
perform  preparatory  activities  other 
than  vehicle  processing.  Because  these 
activities  are  not  typically  ultra- 
hazardous  in  nature,  the  agency  views 
their  associated  risks  as  limited  in 
nature  and  therefore  manageable 
without  the  benefit  of  the  completed 


statutory  risk  allocation  scheme  dictated 
by  the  CSLA.  The  agency  will  not 
require  that  a  reciprocal  waiver  of 
claims  agreement  be  submitted  30  days 
prior  to  the  licensee's  occupancy  at  the 
site,  but  rather,  30  days  before  it  intends 
to  commence  licensed  launch  activities 
involving  a  particular  customer. 

Early  submission  of  the  agreement 
allows  the  agency  sufficient  time  to 
complete  its  review,  resolve  any 
outstanding  concerns  surrounding  a 
licensee's  demonstration  of  financial 
responsibility,  and  fulfill  the 
Government's  responsibility  to  waive 
claims  on  behalf  of  its  agencies  and 
contractors  and  subcontractors  involved 
in  launch  services.  Issues  may  arise  that 
require  modification  of  an  agreement  to 
accommodate  a  Government  agency 
customer,  a  reluctant  customer, 
participation  of  multiple  customers  in 
the  inter-party  waiver  scheme,  or  a 
licensee's  request  to  modify  the 
standard  form  of  agreement  that 
accompanies  a  launch  license.  On 
occasion,  resolution  of  a  party's 
concerns  delays  execution  and 
submission  of  the  agreement  by  the 
licensee  or  the  agency's  ability  to 
complete  execution  of  the  agreement  on 
behalf  of  the  U.S.  Govenmient  during 
the  30-day  period  preceding 
commencement  of  licensed  launch 
activities  involving  a  particular 
customer.  The  agency  has  demonstrated 
its  willingness  to  work  with  licensees 
and  customers  to  address  their  unique 
concerns.  However,  in  the  absence  of  an 
executed  reciprocal  waiver  of  claims 
agreement,  launch  participants  may  be 
assuming  risks  that  are  intended  to  be 
allocated  through  the  reciprocal  waiver 
scheme  dictated  by  49  U.S.C.  70112(b). 

To  avoid  this  result  and  ensure  that 
launch  participants  remain  mindful  of 
the  time  constraints  imposed  by  these 
regulations  and  in  license  orders,  the 
agency  intends  to  enforce  compliance 
with  the  time  requirements  codified  in 
§  440.15  of  the  final  rule,  absent  good 
cause  shown  for  waiving  or  extending 
them.  Enforcement  of  these 
requirements  may  be  accomplished 
through  the  imposition  of  civil  penalties 
in  accordance  with  the  CSLA  or 
suspension  of  the  authorization  granted 
in  a  launch  license  to  perform  licensed 
activities.  Licensees  are  urged  to  keep 
the  agency  informed,  in  writing,  of 
foreseeable  difficulties  in  meeting  these 
regulatory  requirements  so  that  the 
agency  may  determine  whether  an 
extension  of  the  deadline  for  submission 
of  an  agreement  is  weirranted.  Of  course, 
once  the  agreement  is  executed  by  all 
three  parties,  licensees  need  not  wait  an 
additional  30  days  before  commencing 


Federal  Register /Vol.  63,  No.  165 /Wednesday.  August  26.  1998 /Rules  and  Regulations         45615 


licensed  launch  activities  involving  a 
particular  customer. 

Evidence  of  insurance  would  be 
required  at  least  30  days  before 
commencement  of  any  licensed  launch 
activities,  and  additional  time  is 
required  if  a  form  of  financial 
responsibility  other  than  insurance  is 
used.  The  agency's  experience  has  been 
that  most  licensees  are  able  to  comply 
with  these  time  constraints  and  all  have 
been  extremely  responsive  to  agency 
questions  and  concerns  regarding 
evidence  of  insurance. 

Proposed  §  440.15  contains  additional 
requirements  for  licensees  in 
demonstrating  compliance  with 
financial  responsibility  requirements 
from  those  currently  required  in  license 
orders.  Specifically,  the  proposed 
regulations  would  require  a  signed 
opinion  of  the  insurer  stating  that  the 
insurance  obtained  by  the  licensee 
complies  with  regulatory  requirements 
and  license  orders  concerning 
insurance.  The  three  launch  services 
providers  licensed  by  the  agency. 
Lockheed  Martin,  Orbital  Sciences,  and 
McDonnell  Douglas,  objected  to  this 
requirement  and  stated  that  it  would  be 
difficult  to  obtain  an  insurer's  opinion. 
Marsh  &  McLennan  also  asserted  that 
insurers  will  not  agree  to  provide  an 
opinion  letter  because  it  could  impose 
additional  obligations  on  the  insurers 
that  are  above  and  beyond  the  terms  and 
conditions  of  policies.  They  prefer  to 
provide  certificates  of  insurance  and  let 
the  certificates  speak  for  themselves. 
Orbital  Sciences  and  McDonnell 
Douglas  suggested  that  requiring  an 
opinion  of  the  insurance  broker  should 
suffice. 

The  agency  wrill  accede  to  the 
commenters'  suggestion  that  a  signed 
opinion  of  the  insurance  broker 
accompanying  insurance  certificates 
will  be  sufficient  under  the  regulations. 
The  agency's  current  practice  is  to 
accept  insurance  certificates  in  lieu  of 
policies  as  evidence  of  compliance  with 
insurance  requirements.  Doing  so 
relieves  a  burden  on  licensees  to  supply 
policies  in  advance  of  licensed  launch 
activities  and  we  understand  that 
complete  policies  may  not  be  available 
for  agency  review  sufficiently  in 
advance  of  licensed  launch  activities 
even  though  the  required  coverage  is  in 
place.  This  practice  also  relieves  the 
agency  of  the  burden  of  reviewing 
pohcies. 

The  agency  continues  to  be  satisfied 
with  this  approach  but  stresses  the 
caveat  stated  in  license  orders  and 
reflected  in  these  regulations  that 
demonstration  of  financial 
responsibility  does  not  relieve  the 
licensee  of  ultimate  responsibility  for 


liability,  loss  or  damage  sustained  by 
the  United  States.  The  agency  may  need 
to  reconsider  its  position  if  there  is  any 
indication  that  the  coverages  and 
exclusions  are  not  sufficiently  detailed 
in  insurance  certificates  to  assure  the 
agency  of  the  adequacy  of  licensees' 
compliance. 

Section  440.17 — Reciprocal  waiver  of 
claims  requirement  and  Appendix  U 

Comments  received  on  §  440.17  and 
the  proposed  form  of  waiver  of  claims 
agreement  presented  in  Appendix  II  to 
the  NPRM  concern  the  third-party  status 
accorded  to  Government  personnel  in 
the  NPRM  and  the  proposed  method  by 
which  the  Government  waives  claims 
for  its  contractors  and  subcontractors. 
Most  of  these  comments  have  already 
been  addressed  and  resolved  by 
clarifying  that,  for  purposes  of 
establishing  liability  insurance 
requirements,  employees  of  the 
Government  and  its  contractors  and 
subcontractors  are  considered  third 
parties.  Employees  of  all  other  launch 
participants  are  the  responsibility  of 
their  employing  entity.  Through  the 
reciprocal  agreement  required  under 
this  section,  PPLPs  agree  to  be 
responsible  for  their  employees'  losses 
and  property  damage.  The  agreement  to 
be  responsible  for  losses  suffered  by  an 
employee  amounts  to  a  contractual 
obligation  to  hold  harmless  and 
indemnify  other  launch  participants 
against  whom  an  employee  has  made  a 
claim  and  this  obligation  is  now 
expressly  stated  in  the  form  of 
agreement  presented  at  Appendix  II  of 
the  final  rule.  According  to  the 
comments  received,  insurance  is 
available  to  cover  this  contractual 
obligation. 

Additional  comments  on  the 
requirements  of  §440.17  and  the 
proposed  form  of  agreement  are 
discussed  below. 

Sea  Launch  suggested  that  launch 
participants  should  be  required  to  waive 
claims  against  employees  of  the  other 
launch  participants.  The  agency  agrees 
in  principle  with  this  comment  because 
claims  by  PPLPs  against  employees 
would  amount  to  an  attempt  to 
circumvent  the  inter-party  waiver  of 
claims.  The  reciprocal  waiver  of  claims 
agreement  currently  in  use  requires  that 
a  signatory  to  the  agreement  hold 
harmless  and  indemnify  employees  of 
the  other  signatories  to  the  agreement 
from  and  against  liability  for  claims 
against  them  by  its  contractors  and 
subcontractors  and  the  form  of 
agreement  that  appears  at  Appendix  II 
to  the  final  rule  continues  this  practice, 
absent  willful  misconduct  by  the 
individual  employee.  Therefore,  claims 


against  individual  employees  should  be 
effectively  precluded  by  the  waiver  of 
claims  agreement,  absent  the  employee's 
willful  misconduct,  and  further  changes 
to  the  rule  are  not  necessarv'  to  address 
Sea  Launch's  suggestion. 

Intelsat,  a  public  international 
organization  which  owns  and  operates  a 
global  commercial  telecommunications 
network  for  its  members  and  users, 
objected  to  the  requirement  that  parties 
waive  claims  "regardless  of  fault."  This 
language  appears  in  the  Agreement 
currently  used  by  the  agency  and  in  the 
proposed  form  of  agreement  set  forth  in 
Appendix  II  to  the  NPRM  to  carry  out 
the  no- fault  reciprocal  waiver  scheme. 
Intelsat  objected  that  the  language  could 
relieve  or  insulate  a  party  from  its  own 
gross  negligence  and  that  the  CSLA  and 
its  legislative  history  do  not  support 
such  an  expansive  view  of  the  waiver 
requirement.  The  comment  cites  the 
Fourth  Circuit's  holding  in  Martin 
Marietta  Corporation  v.  International 
Telecommunications  Satellite 
Organization.  978  F.2d  140  (4th  Cir. 
1992):  op.  amended.  991  F.2d  94  (1993). 
for  support  of  its  position.  Moreover. 
Intelsat  argued  that  there  is  no  basis 
either  in  the  CSLA  or  its  legislative 
history  to  support  waiving  claims 
regardless  of  fault,  presumably  even  if 
that  phrase  is  limited  to  negligence- 
based  claims. 

The  agency  is  troubled  by  the 
comment  and  for  the  following  reasons 
has  determined  to  retain  the  "regardless 
of  fault"  language  in  the  final  rule.  The 
FAA  understands  that  the  intent  of  the 
reciprocal  waiver  of  claims  requirement 
is  to  relieve  launch  participants  of  the 
threat  of  inter-party  claims  for  damage 
or  loss.  If  the  waiver  of  claims  did  not 
apply  to  fault-based  claims,  and 
assuming  it  is  not  intended  to  relieve 
parties  of  contractual  rights  and 
responsibihties  for  which  they  have 
bargained  in  good  faith,  then  the  waiver 
would  be  of  very  little  use.  The  only 
exception  indicated  to  the  statutory  risk 
allocation  scheme  is  for  willful 
misconduct  in  that  the  Secretary  is  not 
required  to  provide  for  payment  of 
excess  third-party  claims  which  result 
from  willful  misconduct  by  the  licensee 
and  the  Government  is  not  refieved  of 
hability  under  49  U.S.C.  70112(e)  for 
damage  or  losses  resulting  from  the 
Government's  vk^llful  misconduct  or 
that  of  its  agents. 

The  Fourth  Circuit  opinion  is  not 
fully  dispositive  in  the  agency's 
opinion.  The  dispute  before  the  court 
involved  a  waiver  provision  in  a  launch 
services  contract  that  pre-dated  the  1988 
Amendments  to  the  CSLA.  The  court 
held  that  under  Maryland  state  law, 
parties  to  a  contract  cannot  waive 
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liability  for  gross  negligence.  The  court 
further  opined  that  even  if  the  1988 
Amendments  could  apply  retroactively 
to  the  contract,  neither  the  statutory 
language  nor  its  legislative  history 
evidences  Congressional  intent  to 
protect  parties  from  liability  for  their 
own  gross  negligence.  991  F.2d  at  100. 
The  Fourth  Circuit  addressed  the  issue 
because  the  district  court,  in  dismissing 
a  counterclaim  alleging  gross 
negligence,  had  interpreted  the  waiver 
of  claims  requirement  of  the  CSLA  as 
evidence  of  the  intent  of  the  contractual 
waiver  provision.  Martin  Marietta 
Corporation  v.  International 
Telecommunications  Satellite 
Organization.  763  F.  Supp.  1327  (D.  Md. 
1991).  The  Fourth  Circuit  reversed  the 
district  court's  holding  on  the  gross 
negligence  counterclaim  and  remanded 
it  to  the  district  court.  A  settlement  was 
reached  in  the  latter  half  of  1993. 

Careful  examination  of  the  Fourth 
Circuit's  reasoning  reveals  the 
following.  In  construing  Maryland  state 
law.  the  Fourth  Circuit  relied  upon 
Boucher  v.  Riner.  68  Md.  App.  539.  514 
A.2d  485  (Md.  Ct.  Spec.  App.  1986). 
which  held  that  a  waiver  of  a  right  to 
sue  is  ineffective  to  shift  the  risk  of  a 
party's  own  willful,  wanton,  reckless,  or 
gross  conduct.  514  A. 2d  at  488. 
(Emphasis  added.)  It  appears  from  the 
court's  holding  that  Maryland  may  be 
among  those  states  that  tend  to  blur  the 
distinction  between  gross  negligence 
and  willful  misconduct. 

The  Court  of  Appeals  for  the  District 
of  Columbia  defines  the  standard  for 
finding  willful  misconduct  differently 
than  that  for  gross  negligence.  To  prove 
willful  misconduct,  there  must  be  a 
showing  of  intent,  that  is,  that  an  act 
was  intentionally  performed  with  the 
knowledge  that  it  was  likely  to  result  in 
injury,  or  with  reckless  and  wanton 
disregard  of  the  probable  consequences 
of  the  act.  Saba  v.  Compagnie  Nntionale 
Air  France,  78  F.3d  664.  316  U.S.  App. 
D.C.  303  (D.C.  Cir.  1996).  In  Saba,  the 
court  described  a  "continuum  that  runs 
from  simple  negligence  through  gross 
negligence  to  intentional  misconduct. 
Recklessness,  or  reckless  disregard,  lies 
between  gross  negligence  and 
intentional  harm."  78  F.3d  at  668. 
According  to  the  court's  opinion,  willful 
misconduct  and  reckless  disregard  are 
equivalent  in  that  reckless  disregard 
evidences  the  subjective  knowledge  of 
the  likely  consequences  of  an  act  and 
thereby  fulfdls  the  requirement  to  show 
the  requisite  intent. 

The  issue  before  the  court  in  Saba 
was  whether  the  facts  presented 
amounted  to  willful  misconduct, 
thereby  avoiding  the  limitation  of 
liability  provisions  of  the  Warsaw 


Convention.  In  maintaining  a  higher 
standard  for  willful  misconduct  than  for 
negligence,  gross  or  otherwise,  the  court 
stated: 

It  is  not  all  that  easy  to  avoid  the 
Ckjnvention's  limitations  by  establishing 
willful  misconduct  (or  reckless  disregard). 
But  the  signatories  obviously  thought  the 
economics  of  air  travel,  and  therefore  the 
overall  welfare  of  passengers,  dictated  those 
limitations.  It  simply  will  not  do  for  courts 
to  chip  away  at  that  liability  limit  out  of  a 
natural  desire  to  remedy  the  negligence  that 
can  be  all  too  apparent  in  any  individual 
case. 

78  F.3d  at  671. 

Jurisdictions  that  equate  the  standard 
for  gross  negligence  with  that  of  willful 
misconduct  could  effectively  undo  the 
congressional  intent  underlying  the 
reciprocal  waiver  of  claims  requirement 
and  thereby  have  more  far  reaching 
consequences  on  the  economics  of 
launch  services  than  Congress  intended 
in  enacting  the  comprehensive  risk 
allocation  provisions  of  the  1988 
Amendments. 

That  said,  the  question  before  the 
agency  is  whether  it  has  the  authority  to 
resolve,  as  a  matter  of  federal  law, 
whether  claims  between  a  launch 
licensee  and  its  customer  for  gross 
negligence  are  necessarily  removed  from 
the  statutory  inter-party  waiver  scheme 
when  Congress  has  indicated  its 
intended  purpose  is  to  limit  the  total 
universe  of  claims  that  might  arise  as  a 
result  of  a  launch  and  maximize  the 
coverage  of  available  insurance 
resources  by  avoiding  the  costs  of 
duplicate  litigation  between  the  parties. 
S.  Rep.  No.  100-593,  100th  Cong.,  2d 
Sess.  14  (1988).  The  FAA  declines  to 
presume  this  authority. 

Under  the  agency's  current 
Implementation  of  the  statutory-based 
risk  allocation  scheme,  the  only 
exclusion  expressly  provided  is  for 
willful  misconduct  and  this  is 
consistent  with  views  recently 
expressed  by  the  Air  Force  in  revising 
its  commercialization  agreement. 
Absent  legislative  clarification 
otherwise,  and  for  the  reasons  expressed 
in  the  NPRM  of  July  25,  1996  (61  FR 
39013),  the  final  rule  retains  the 
regardless  of  fault  language. 

Two  commenters,  Orbital  Sciences 
and  McDonnell  Douglas,  objected  to  the 
proposed  form  of  agreement  for  waiver 
of  claims  in  Appendix  II  to  the  NPRM 
in  that  it  does  not  contain  a  provision 
requiring  the  Government  to  flow  down, 
or  extend,  the  waiver  provisions  to  its 
contractors  and  subcontractors.  The 
comment  overlooks  that  the  definition 
of  "United  States  Government"  in  the 
proposed  form  of  agreement  includes 
Government  contractors  and 


subcontractors;  hence  there  would  be  no 
need  to  flow  down  the  waiver 
requirement.  In  this  regard,  the  NPRM 
proposed  a  deviation  from  the  agency's 
current  practice.  The  form  of  reciprocal 
waiver  agreement  presented  in 
Appendix  II  of  the  final  rule  reverts  to 
the  approach  used  in  current  practice 
whereby  the  FAA  signs  on  behalf  of  the 
United  States  and  its  agencies  involved 
in  licensed  launch  activities  and  agrees 
to  pass  to  its  contractors  and 
subcontractors  the  limited  agreement 
and  assumption  of  responsibility 
assumed  by  the  Government  in  the 
reciprocal  waiver  agreement. 

Lockheed  Martin  expressed  concern 
with  the  qualifying  language  appearing 
in  §  440.17(d)  of  the  NPRM  and 
reflected  in  paragraph  5(c)  of  the 
proposed  form  of  agreement  in 
Appendix  II  as  to  the  need  for 
additional  legislation  to  support  the 
indemnification  agreement  by  the 
Government  to  other  launch 
participants  for  failure  to  implement 
properly  the  waiver  requirement. 

The  CSLA  directs  the  Government  to 
waive  claims  in  excess  of  Government 
property  insurance  on  behalf  of  its 
contractors  £uid  subcontractors  involved 
in  launch  services.  In  the  agency's  view, 
the  effect  of  this  waiver  requirement  is 
to  make  the  Government  responsible  for 
the  excess  property  damage  claims  of 
those  contractors  and  subcontractors. 
Therefore,  even  if  the  Government  fails 
to  flow  down  the  waiver  of  claims  and 
assumption  of  responsibility  provisions 
of  the  agreement  to  its  contractors  and  . 
subcontractors,  PPLPs  will  be 
financially  protected  from  Government 
contractor  and  subcontractor  property 
damage  claims.  In  addition,  by  entering 
into  the  reciprocal  waiver  agreement  for 
its  contractors  and  subcontractors,  the 
Government  takes  on  responsibility  to 
cover  losses  sustained  by  employees  of 
the  Government's  contractors  and 
subcontractors  that  are  not  covered  by 
the  licensee's  liability  policy  because 
they  exceed  the  required  amount  of 
insurance  or  are  subject  to  a  policy 
exclusion  deemed  usual  for  that  type  of 
insurance.  Although  appropriations 
must  be  authorized  for  Oiis  purpose,  the 
CSLA  effectively  obligates  Congress  to 
act  to  appropriate  funds  for  this  express 
purpose.  The  form  of  agreement  that 
appears  in  Appendix  II  of  this  final  rule 
reflects  at  paragraph  5(c)  the  hold 
harmless  and  indemnification  obligation 
of  the  United  States  for  claims  of  its 
contractors  and  subcontractors  against 
PPLPs  for  property  damage  or  loss  and 
responsibility  for  their  employees' 
losses  in  excess  of  required  levels  of 
insurance,  respectively. 
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McDonnell  Douglas  and  Orbital 
Sciences  further  noted  that  the  proposed 
form  of  reciprocal  waiver  of  claims 
agreement  restricts  the  Government's 
waiver  to  property  damage  claims, 
whereas  the  Agreement  currently  in  use 
refers  also  to  claims  of  Government 
employees.  The  agency's  rationale  for 
removing  reference  to  employee  claims 
from  the  proposed  form  of  agreement 
presented  in  the  NPRM  was  that  their 
third-party  status  removed  the  need  for 
the  Government  to  accept  responsibility 
for  their  claims.  Upon  reconsideration, 
the  FAA  has  restored  to  the  form  of 
agreement  the  Government's  acceptance 
of  responsibility  for  imcovered  claims  of 
its  employees  against  the  other  launch 
participants. 

Orbital  Sciences,  in  clarifying 
remarks,  indicated  that  the  approach 
utilized  in  the  NPRM  is  particularly 
awkward  where  the  same  entity  is  both 
a  contractor  to  the  Government  and  to 
the  launch  licensee.  The  agency  agrees 
and  acknowledges  that  the  ability  of 
various  entities  to  wear  different  hats, 
including  the  Government  when  it  is 
both  range  services  provider  and  launch 
customer,  complicates  the  reciprocal 
waiver  of  claims  scheme  even  further.  In 
the  agency's  view,  the  capacity  in  which 
a  party  was  functioning  when  the  claim 
arose  will  determine  the  rights  and 
responsibilities  of  the  various  parties  to 
the  waiver  agreement. 

In  discussions  unrelated  to  this 
rulemaking,  the  agency  has  been  asked 
whether  cross- waivers  of  claims  are 
required  between  a  licensee  or  customer 
and  its  contractors  and  subcontractors 
given  that  the  form  of  reciprocal  waiver 
agreement  currently  in  use  does  not 
appear  to  require  them.  The  CSLA 
intends  for  parties  to  enter  into  such 
agreements  with  their  contractors  and 
subcontractors  and  this  requirement 
appears  in  §  440.17(b)  of  the  final  rule. 
However,  the  FAA  leaves  it  to  those 
entities  to  carry  out  the  requirement  as 
part  of  their  contract  negotiations.  As  a 
regulatory  matter,  the  FAA  has  been 
primarily  concerned  with  ensuring  that 
parties  not  otherwise  in  contractual 
privity  with  a  licensee  or  customer  are 
protected  from  claims  by  those  entities 
and  their  contractors  and 
subcontractors.  Accordingly,  the  form  of 
agreement  in  Appendix  II  of  the  final 
rule  does  not  address  waivers  between 
a  licensee  or  customer  with  its 
respective  contractors  and 
subcontractors. 

Finally,  reference  to  the  special 
circumstances  of  a  Government  agency 
customer  is  removed  from  §  440.17(c)  of 
the  final  rule.  As  indicated  previously 
in  the  Supplementary  Information, 
necessary  modifications  to  the  form  of 


reciprocal  waiver  of  claims  agreement 
utilized  when  a  Government  agency  is 
a  customer  of  commercial  launch 
services  will  be  addressed  on  an 
individual  basis. 

Section  440.19 — United  States  Payment 
of  Excess  Third-Party  Liability  Claims 

Section  440.19  of  the  final  rule 
provides  in  a  regulation  general 
procediu-es  for  implementing  the 
statutory  payment  of  excess  claims 
provisions  of  49  U.S.C.  70113.  The  issue 
that  generated  the  most  comments  on 
this  proposed  section  of  the  regulations 
concerns  the  determination  of  "usual" 
exclusions.  Where  an  exclusion  is 
considered  usual  for  the  type  of 
insurance  involved,  the  Secretary  may 
provide  for  paying  uncovered  third- 
party  claims  from  the  first  dollar  of  loss 
and  will  likewise  waive  claims  for 
Government  property  damage  from  the 
first  dollar  of  loss.  In  the  section-by- 
section  analysis  of  the  NPRM,  the 
agency  explained  that  it  does  not  make 
a  final  determination  on  what  may  be 
considered  a  usual  exclusion  upon 
submission  of  insurance  certificates  in 
advance  of  licensed  launch  activities. 
This  determination  would  be  made  if 
and  when  the  agency  is  required  to 
prepare  a  compensation  plan  to  cover 
excluded  claims.  The  NPRM  proposed  a 
reasonable  cost  standard  for 
determining  whether  an  exclusion  may 
be  deemed  "usual." 

Lockheed  Martin.  McDonnell  Douglas 
and  Orbital  Sciences,  as  well  as  Sea 
Launch  objected  to  the  after-the-fact 
approach  the  agency  utilizes  in  making 
the  determination  as  to  whether  an 
exclusion  is  usual  for  the  type  of 
insurance,  stating  that  the  Government 
has  an  obligation  to  do  so  in  advance  of 
licensed  launch  activities  in  order  to 
afford  licensees  some  measure  of 
certainty  and  predictability  in  their 
management  of  launch  risks.  Marsh  k 
McLennan  similfuly  stated  that  the 
government  should  not  wait  for  a  loss  to 
occur  before  making  its  determination 
and  should  do  so  before  commencement 
of  launch  activities.  Lockheed  Martin, 
McDonnell  Douglas  and  Orbital 
Sciences  objected  to  using  a  reasonable 
cost  standard  for  determining  whether 
insurance  could  have  been  provided  to 
cover  the  excluded  risk.  The  notion  of 
"buying  out"  an  exclusion  is  viewed  by 
these  commenters  as  objectionable 
because  of  the  unpredictability  and 
fluctuation  of  the  insurance  market. 
This  approach  does  not  comport  with 
the  CSLA,  according  to  the  commenters, 
which  is  intended  to  promote  a 
predictable  and  stable  environment  in 
which  the  commercial  launch  industry 
can  operate. 


The  agency  is  troubled  by  the 
suggestion  implicit  in  the  commenters' 
views  that  the  proposed  requirement 
imposes  additional  burdens  and 
uncertainty  on  the  industry  and  that  the 
Government  should  accept  both  this 
biuden  and  uncertainty.  As  a  practical 
matter,  the  industry  is,  or  ought  to  be, 
in  the  best  position  to  know  whether 
insurance  coverage  is  available  to 
address  the  risks  that  attend  its 
hazardous  business.  It  is  not 
unreasonable  for  the  Government  to 
expect  the  industry,  as  part  of  prudent 
risk  management  practices,  to  keep 
abreast  of  the  insurance  market,  its 
capacity  and  the  availabihty  of 
insurance  to  cover  the  risks  that 
confi-ont  this  industry. 

When  a  launch  Ucensee  submits  an 
insurance  certificate  evidencing  various 
exclusions,  in  essence,  the  licensee  is 
representing  to  the  agency  that  the 
exclusion  is  usual  for  that  type  of 
insurance  under  prevailing  market 
conditions,  otherwise  coverage  for  that 
risk  would  have  been  obtained.  If  the 
industry  wants  to  obtain  a  formal 
finding  from  the  agency  it  can  submit 
factual  data,  such  as  cost  information 
and  market  data,  in  support  of  an 
assertion  that  an  exclusion  should  be 
deemed  usual  either  because  the 
coverage  simply  is  not  available  or 
because  it  is  cost  prohibitive.  Absent 
such  proofs,  the  agency  should  not  be 
required  to  insure  or  guarantee  the 
industry's  representation  that  insurance 
is  not  available  at  reasonable  cost.  The 
agency  is  considering  whether  a  future 
rulemaking  to  better  define  "usual" 
exclusions  would  be  desirable  but  is 
reluctant  to  effectively  waive  insurance 
coverage  for  certain  risks  thereby 
foreclosing  the  development  of  new 
insurance  markets  that  might  respond  to 
those  risks. 

The  agency  also  wishes  to  stress  that 
it  currently  does  not  make  findings  that 
an  exclusion  is  usual  upon  submission 
of  insiu'ance  certificates  in  advance  of 
licensed  launch  activities  even  though 
the  agency  does  question,  and  may 
request  correction  of,  representations 
that  do  not  appear  to  comply  with 
license  order  requirements.  Acceptance 
by  the  agency  of  a  licensee's  insurance 
certificate  does  not  signify  a  finding  by 
the  agency  as  to  the  sufficiency  of  the 
coverage. 

Consistent  with  naming  employees  of 
PPLPs  as  additional  insureds  under 
§  440.9(b),  §  440.19(a)  is  revised  in  this 
final  rule  to  reflect  that  excess  third- 
party  claims  against  an  employee  of  any 
launch  participant  that  is  an  additional 
insured  under  the  liability  policy  would 
also  be  eligible  for  payment  by  the 
Government  under  49  U.S.C.  70113, 
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absent  willful  misconduct  by  that 
employee. 

Statutory  Authority  for  This  Proposed 
Rule 

This  final  rule  is  issued  pursuant  to 
49  U.S.C.  Subtitle  IX.  ch.  701— 
Commercial  Space  Launch  Activities, 
§§  70101-70119,  formerly  the 
Commercial  Space  Launch  Act  of  1984 
(CSLA),  as  amended  (49  U.S.C.  App. 
2601-2623).  In  1988,  Congress  amended 
the  CSLA  by  replacing  general 
insurance  requirements  with  a  detailed 
financial  responsibility  and  allocation  of 
risk  regime  for  licensed  operations.  The 
provisions,  referred  to  as  the  1988 
Amendments,  include  procedures 
whereby  the  United  States  Government 
requires  risk-based  insurance  to 
compensate  for  third-party  liability  and 
Government  property  damage  claims, 
waives  certain  claims  for  its  property 
damage  and,  subject  to  an  appropriation 
law  or  other  legislative  authority,  agrees 
to  provide  for  payment  of  third-party 
claims  in  excess  of  required  liability 
insurance.  In  addition,  the  1988 
Amendments  require  launch 
participants  to  enter  into  reciprocal 
waivers  of  claims  in  which  the  parties 
agree  to  absorb  certain  losses  and  the 
private  party  launch  participants  agree 
to  be  responsible  for  claims  of  their 
employees  for  damage  or  loss. 

The  agency  has  been  implementing 
the  1988  Amendments  on  a  case-by-case 
basis,  through  license  orders  issued 
with  each  license  authorizing 
commercial  space  launch  activities.  In 
this  final  rule,  the  agency  standardizes 
financial  responsibility  requirements  in 
rules  of  general  applicability,  wherever 
practicable. 

Paperwork  Reduction  Act 

Information  collection  requirements 
in  the  new  part  440  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)),  and  have  been 
assigned  OMB  Control  #  2120-0601. 

Regulatory  Evaluation  Summary 

Issuance  of  Federal  regulations  is 
subject  to  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
agencies  shall  propose  or  adopt  a 
regulation  only  upon  a  determination 
that  the  benefits  of  the  intended 
regulation  justify  its  costs.  Second,  the 
Regulatory  Flexibility  Act  of  1980 
requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  (OMB)  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 


trade.  In  addition,  under  Regulatory 
Policies  and  Procedures  of  the 
Department  of  Transportation  (44  FR 
11034;  February  26,  1979),  this  rule  is 
considered  significant  because  there  is 
substantial  public  interest  in  the 
rulemaking.  The  FAA  certifies  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
and  will  not  constitute  a  barrier  to 
international  trade.  The  FAA  invited  the 
public  to  provide  comments,  including 
supporting  data  on  the  assumptions 
made  in  the  draft  regulatory  evaluation 
during  the  comment  period.  All 
comments  received  were  considered  in 
the  final  regulatory  evaluation.  This  rule 
has  been  reviewed  by  OMB  under 
Executive  Order  12866. 

Economic  Impacts 

This  final  rule  formalizes  the 
procedures  for  implementing  financial 
responsibility  requirements  imposed  on 
commercial  space  launch  licensees  by 
the  Commercial  Space  Launch  Act  of 
1984,  as  amended  in  1988.  These 
requirements  have  essentially  been 
implemented  so  this  rule  does  not 
change  present  practice.  The  rule  will 
provide  launch  licensees  (i.e., 
commercial  launch  operators)  with  clear 
and  reliable  information  on  the  financial 
responsibility  requirements  they  must 
meet  to  carry  out  licensed  activities.  To 
provide  some  perspective,  this 
evaluation  estimates  the  financial 
responsibility  costs  on  both  the 
commercial  space  industry  and  the  U.S. 
Government  as  a  result  of  the  1988 
Amendments  to  the  CSLA. 

The  FAA  estimates  that,  based  in  part 
upon  an  analysis  by  Princeton 
Synergetics  Inc.'  (PSI),  as  a  consequence 
of  the  U.S.  Government's  assumption  of 
exposure  up  to  $1.5  billion  (as  adjusted 
for  inflation  occurring  after  January  1. 
1989)  for  third-party  claims,  the  1988 
Amendments  will  result  in  the 
maximum  reallocation  of  costs  from 
licensees  to  the  Federal  government  in 
die  range  of  $21,000  to  $37,000 
undiscounted  or  $18,200  to  $30,300 
discounted  over  a  five-year  period.  The 
actual  economic  impact  on  a  licensee  is 
small  and  not  quantifiable  because  the 
increase  in  the  risk  of  bearing  the  costs 
of  injury  or  loss  of  life  to  third  parties 
due  to  the  "redefinition"  of  Government 
employees  is  estimated  to  be  "de 
minimus"  and  could  not  be  calculated. 
The  administrative  or  paperwork  cost  to 
the  Federal  Government  associated  with 


'  The  basis  for  this  analysis  is  Contract  DTOS-59- 
59  by  Princeton  Synergetics  Inc.  (PSI)  entitled: 
Economic  Impact  Assessment  of  Financial 
Responsibility  Requirements  for  Licensed  Launch 
Activities  (14  CFR  Part  440).  Princeton,  New  Jersey. 
March  16.  1998. 


FAA's  responsibilities  under  the  1988 
Amendments  is  estimated  at  $884,000 
undiscounted  or  $725,000  discounted 
over  five  years.  The  paperwork  cost 
estimate  is  an  upper  bound  and  it  is 
believed  that  the  actual  costs  are 
substantially  lower.  Given  current 
practice,  these  costs  will  be  reduced  to 
$606,000  undiscounted  or  $414,000 
discounted.  The  additional  paperwork 
costs  incurred  by  the  licensees  in 
complying  with  the  requirements  for 
reciprocal  waivers  is  expected  to  be 
negligible. 

The  final  rule  should  result  in  a 
stronger,  more  stable,  commercial  space 
transportation  industry.  The  reciprocal 
waiver  provisions  of  the  llnal  rule 
should  lower  the  costs  of  litigation 
among  private  party  launch  participants 
in  licensed  activities.  The  benefit  of 
transferring  expected  costs  of  damage 
and  loss  or  injury  claims  from  the 
licensees  to  the  government  will  aid  the 
commercial  space  transportation 
industry  by  eliminating  the  need  to 
insure  for  these  claims  and  by  showing 
support  for  the  commercial  space 
transportation  industry  by  the  U.S. 
Government.  Also,  limiting  risk  based 
on  maximum  probable  loss  (MPL) 
should  result  in  greater  certainty  for 
potential  costs  (and  resulting  lower 
business  risk)  to  commercial  space 
transportation  firms.  Finally,  the 
requirement  for  cross-waivers  limits  the 
risk  of  liability  to  others  in  licensed 
activities  (other  than  the  licensee)  and 
results  in  a  more  certain  business 
environment  (or  lower  business  risk)  for 
these  parties. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  as  amended,  was  enacted  by 
Congress  to  ensure  that  small  entities 
are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  The  Act 
requires  that  whenever  an  agency 
publishes  a  general  notice  of  proposed 
rulemaking,  an  initial  regulatory 
flexibility  analysis  identifying  the 
economic  impact  on  small  entities,  and 
considering  alternatives  that  may  lessen 
those  impacts  must  be  conducted  if  the 
proposed  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  FAA  issued  a  notice  of  proposed 
rulemaking  on  July  25,  1996  (61  FR 
38992)  soliciting  comments  on  its 
proposal  for  implementing  financial 
responsibility  and  allocation  of  risk 
requirements.  As  a  result,  eight 
comments  were  submitted  to  the  docket. 
Several  events  following  the  close  of  the 
comment  period  on  December  2,  1996 
resulted  in  a  decision  to  reopen  the 
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docket  in  order  to  allow  industry 
another  opportunity  to  offer  views  on 
the  content  of  the  proposed  rule.  There 
were  no  significant  issues  raised  by 
public  comments  in  response  to  the 
regulatory  flexibility  certification. 

The  FAA  has  estimated  that  an 
average  of  four  launch  licenses  per  year 
will  be  issued.  The  vast  majority  of 
these  licenses  will  be  issued  to 
companies  like  Lockheed  Martin 
Corporation,  Orbital  Sciences 
Corporation,  McDonnell  Douglas 
Corporation,  now  The  Boeing  Company. 
There  are  a  number  of  firms  (probably 
fewer  than  10)  that  are  currently 
attempting  to  enter  the  space  launch 
services  business  by  developing  both 
advanced  expendable  and  reusable 
launch  vehicles.  Perhaps  50  to  75 
percent  of  these  may  be  considered 
small  business  entities  in  that  they  are 
start-up  situations  though  typically 
having  large  capitahzations.  Thus,  the 
universe  of  small  entities  that  may  be 
concerned  with  the  provision  of  space 
launch  services  and  that  may  be 
potentially  affected  by  this  financial 
responsibility  rulemaking  is  on  the 
order  of  5  to  10. 

The  regulatory  evaluation  states  that 
over  five  years,  the  change  in  the 
expected  cost  of  claims  to  licensees  will 
be  a  cost  savings  of  between  $21,000 
and  $37,000  or  between  $17,200  and 
$30,300  discounted.  The  annuahzed 
cost  savings  to  all  of  these  firms  will  be 
between  $4,200  and  $7,400.  If  four 
Ucenses  are  issued  annually,  then  the 
annualized  cost  savings  per  license 
would  be  less  than  $2,000  per  license. 
As  previously  stated,  the  filial  rule 
results  from  the  financial  responsibility 
requirements  imposed  by  the 
Commercial  Space  Laimch  Act  of  1984, 
as  amended.  This  final  rule  formalizes 
current  practice.  The  FAA  concludes 
that  this  regulation  will  impose  Uttle  or 
no  cost  or  cost  savings  on  this  industry, 
and  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

International  Trade  Impact  Assessment 

This  final  rule  is  not  expected  to  have 
any  impact  on  trade  opportunities  for 
U.S.  firms  doing  business  overseas  or 
foreign  firms  doing  business  in  the 
United  States. 

Unfunded  Mandates  Assessment 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  resuh  in  the 


expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  will  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  ihe 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any.  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  final  nile  does  not  contain  a 
Federal  intergovernmental  or  private 
sector  mandate  that  exceeds  $100 
million  a  year.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Federalism  Implications 

This  final  regulation  would  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  Federal 
Government  and  die  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  regulation 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

List  of  Subjects  in  14  CFR  Part  440 

Armed  forces.  Federal  buildings  and 
facilities.  Government  property. 
Indemnity  payments.  Insurance, 
Reporting  and  recordkeeping 
requirements.  Space  transportation  and 
exploration. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Associate  Administrator  for  Commercial 
Space  Transportation,  Federal  Aviation 
Administration  amends  the  Commercial 
Space  Transportation  Licensing 
Regulations.  14  CFR  Ch.  IH.  as  follows: 


1.  Subchapter  C  of  Chapter  III,  Title 
14,  Code  of  Federal  Regulations,  is 
amended  by  adding  a  new  Part  440  to 
read  as  follows: 

PART  44(X-FINANCIAL 
RESPONSIBILITY 

Subpart  A— financial  Responsibility  for 
Licensed  launch  Activities 

Sec. 

440.1 

440.3 

440.5 

440.7 


Scope  of  part. 

Definitions. 

General. 

Determination  of  maximum  probable 


loss 
440.9     Insurance  requirements  for  licensed 

launch  activities. 
440.11     Duration  of  coverage;  Modifications 
440.13     Standard  conditions  of  insurance 

coverage. 
440. 1 5     Demonstration  of  compliance. 
440.17     Reciprocal  waiver  of  claims 

requirement. 
440.19    United  States  payment  of  excess 

third-party  liability  claims. 
Appendix  A  to  Part  440 — Information 

requirements  for  obtaining  a  maximum 

probable  loss  determination  for  licensed 

launch  activities 
Appendix  B  to  Part  440— Assignment  for 

waiver  of  claims  and  assumption  of 

responsibility 
Authority:  49  U.S.C.  70101-70119;  49  CFR 
1.47. 

S440.1     Scop*  Of  part. 

This  part  sets  forth  financial 
responsibihty  and  allocation  of  risk 
requirements  appUcable  to  commercial 
space  launch  activities  that  are 
authorized  to  be  conducted  under  a 
launch  license  issued  pursuant  to  this 
subchapter. 

§440.3    Definitions. 

(a)  For  purposes  of  this  part — 

(1)  Bodily  injury  means  physical 
injury,  sickness,  disease,  disabihty. 
shock,  mental  anguish,  or  mental  injury 
sustained  by  any  person,  including 
death. 

(2)  Contractors  and  subcontractors 
means  those  entities  that  are  involved  at 
any  tier,  directly  or  indirectly,  in 
licensed  launch  activities,  and  includes 
suppliers  of  property  and  services,  and 
the  component  manufacturers  of  a 
launch  vehicle  or  payload. 

(3)  Customer  means  the  person  who 
procures  launch  services  from  the 
hcensee,  any  person  to  whom  the 
customer  has  sold,  leased,  assigned,  or 
otherwise  transferred  its  rights  in  the 
payload  (or  any  part  thereof)  to  be 
launched  by  the  licensee,  including  a 
conditional  sale,  lease,  assignment,  or 
transfer  of  rights,  any  person  who  has 
placed  property  on  board  the  payload 
for  launch  or  payload  services,  and  any 
person  to  whom  the  customer  has 
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transferred  its  rights  to  the  launch 
services. 

(4)  Federal  range  facility  means  a 
Government-owned  installation  at 
which  launches  take  place. 

(5)  Financial  responsibility  means 
statutorily  required  financial  ability  to 
satisfy  liability  as  required  under  49 
U.S.C.  70101-70119. 

(6)  Government  personnel  means 
employees  of  the  United  States,  its 
agencies,  and  its  contractors  and 
subcontractors,  involved  in  launch 
services  for  licensed  launch  activities. 
Employees  of  the  United  States  include 
members  of  the  Armed  Forces  of  the 
United  States. 

(7)  Hazardous  operations  means 
activities,  processes,  and  procedures 
that,  because  of  the  nature  of  the 
equipment,  facilities,  personnel,  or 
environment  involved  or  function  being 
performed,  may  result  in  bodily  injury 
or  property  damage. 

(8)  Liability  means  a  legal  obligation 
to  pay  claims  for  bodily  injury  or 
property  damage  resulting  from  licensed 
launch  activities. 

(9)  License  means  an  authorization  to 
conduct  licensed  launch  activities, 
issued  by  the  Office  under  this 
subchapter. 

(10)  Licensed  launch  activities  means 
the  launch  of  a  launch  vehicle  as 
defined  in  a  regulation  or  license  issued 
by  the  Office  and  carried  out  pursuant 
to  a  launch  license. 

(11)  Maximum  probable  loss  (MPL) 
means  the  greatest  dollar  amount  of  loss 
for  bodily  injury  or  property  damage 
that  is  reasonably  expected  to  result 
from  licensed  launch  activities; 

(i)  Losses  to  third  parties,  excluding 
Government  personnel  and  other  launch 
participants'  employees  involved  in 
licensed  launch  activities,  that  are 
reasonably  expected  to  result  from 
licensed  launch  activities  are  those 
having  a  probability  of  occurrence  on 
the  order  of  no  less  than  one  in  ten 
million. 

(ii)  Losses  to  Government  property 
and  Government  personnel  involved  in 
licensed  launch  activities  that  are 
reasonably  expected  to  result  from 
licensed  laimch  activities  are  those 
having  a  probability  of  occurrence  on 
the  order  of  no  less  than  one  in  one 
hundred  thousand. 

(12)  Office  means  the  Associate 
Administrator  for  Commercial  Space 
Transportation  of  the  Federal  Aviation 
Administration,  U.S.  Department  of 
Transportation. 

(13)  Property  damage  means  partial  or 
total  destruction,  impairment,  or  loss  of 
tangible  property,  real  or  personal. 

(14)  Regulations  means  the 
Commercial  Space  Transportation 


Licensing  Regulations,  codified  at  14 
CFR  Ch.  in. 

(15)  Third  party  means: 
(i)  Any  person  other  than: 

(A)  The  United  States,  its  agencies, 
and  its  contractors  and  subcontractors 
involved  in  launch  services  for  licensed 
launch  activities; 

(B)  The  licensee  and  its  contractors 
and  subcontractors  involved  in  launch 
services  for  licensed  launch  activities; 
and 

(C)  The  customer  and  its  contractors 
and  subcontractors  involved  in  launch 
services  for  licensed  launch  activities. 

(ii)  Government  personnel,  as  defined 
in  this  section,  are  third  parties. 

(16)  United  States  means  the  United 
States  Government,  including  its 
agencies. 

(b)  Except  as  otherwise  provided  in 
this  section,  any  term  used  in  this  part 
and  defined  in  49  U.S.C.  70101-70119, 
or  in  §  401 .5  of  this  chapter  shall  have 
the  meaning  contained  therein. 

§  440.5    General. 

(a)  No  person  shall  commence  or 
conduct  launch  activities  that  require  a 
license  unless  that  person  has  obtained 
a  license  and  fully  demonstrated 
compliance  with  the  financial 
responsibility  and  allocation  of  risk 
requirements  set  forth  in  this  part. 

(b)  The  Office  shall  prescribe  the 
amount  of  financial  responsibility  a 
licensee  is  required  to  obtain  and  any 
additions  to  or  modifications  of  the 
amount  in  a  license  order  issued 
concurrent  with  or  subsequent  to  the 
issuance  of  a  license. 

(c)  Demonstration  of  financial 
responsibility  under  this  part  shall  not 
relieve  the  licensee  of  ultimate 
responsibility  for  liability,  loss,  or 
damage  sustained  by  the  United  States 
resulting  from  licensed  launch 
activities,  except  to  the  extent  that: 

(1)  Liability,  loss,  or  damage  sustained 
by  the  United  States  results  from  willful 
misconduct  of  the  United  States  or  its 
agents; 

(2)  Covered  claims  of  third  parties  for 
bodily  injury  or  property  damage  arising 
out  of  any  particular  laimch  exceed  the 
amount  of  financial  responsibility 
required  luider  §  440.9(c)  of  this  part 
and  do  not  exceed  $1,500,000,000  (as 
adjusted  for  inflation  occurring  after 
January  1, 1989)  above  such  amount, 
and  are  payable  pursuant  to  49  U.S.C. 
70113  and  §440.19  of  this  part.  Claims 
of  employees  of  entities  listed  in 
§440.3(a)(15)(i)(B)  and  (C)  of  this  part 
for  bodily  injvuy  or  property  damage  are 
not  covered  claims; 

(3)  Covered  claims  for  property  loss  or 
damage  exceed  the  amount  of  financial 
responsibility  required  under  §  440.9(e) 


of  this  part  and  do  not  result  from 
willful  misconduct  of  the  licensee;  or 

(4)  The  licensee  has  no  liability  for 
covered  claims  by  third  parties  for 
bodily  injury  or  property  damage  arising 
out  of  any  particular  laimch  that  exceed 
$1,500,000,000  (as  adjusted  for  inflation 
occurring  after  January  1, 1989)  above 
the  amoimt  of  financial  responsibility 
required  under  §  440.9(c)  of  this  part. 

(d)  A  licensee's  failure  to  comply  with 
the  requirements  in  this  part  may  result 
in  suspension  or  revocation  of  a  license, 
and  subjects  the  licensee  to  civil 
penalties  as  provided  in  part  405  of  this 
chapter. 

§440.7    Determination  of  maximum 
probable  loss. 

(a)  The  Office  shall  determine  the 
maximum  probable  loss  (MPL)  from 
covered  claims  by  a  third  party  for 
bodily  injury  or  property  damage,  and 
the  United  States,  its  agencies,  and  its 
contractors  and  subcontractors  for 
covered  property  damage  or  loss, 
resulting  from  licensed  launch 
activities.  The  maximum  probable  loss 
determination  forms  the  basis  for 
financial  responsibility  requirements 
issued  in  a  license  order. 

(b)  The  Office  issues  its  determination 
of  maximiun  probable  loss  no  later  than 
ninety  days  after  a  licensee  or  transferee 
has  requested  a  determination  and 
submitted  all  information  required  by 
the  Office  to  make  the  determination. 
The  Office  shall  consult  with  Federal 
agencies  that  are  involved  in,  or  whose 
personnel  or  property  are  exposed  to 
risk  of  damage  or  loss  as  a  result  of, 
licensed  launch  activities  before  issuing 
a  license  order  prescribing  financial 
responsibility  requirements  and  shall 
notify  the  licensee  or  transferee  if 
interagency  consultation  may  delay 
issuance  of  the  MPL  determination. 

(c)  Information  requirements  for 
obtaining  a  maximum  probable  loss 
determination  are  set  forth  in  Appendix 
A  of  this  part.  Any  person  requesting  a 
determination  of  maximmn  probable 
loss  must  submit  information  in 
accordance  with  Appendix  I 
requirements,  imless  the  Office  has 
waived  requirements.  In  lieu  of 
submitting  required  information,  a 
person  requesting  a  maximum  probable 
loss  determination  may  designate  and 
certify  certain  information  previously 
submitted  for  a  prior  determination  as 
complete,  valid,  and  equally  applicable 
to  its  current  request.  "The  requester  is 
responsible  for  die  continuing  acciuacy 
and  completeness  of  information 
submitted  under  this  part  and  shall 
promptly  report  any  changes  in  writing. 

(d)  The  Office  shall  amend  a 
determination  of  maximum  probable 
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loss  required  under  this  section  at  any 
time  prior  to  completion  of  licensed 
launch  activities  as  warranted  by 
supplementary  information  provided  to 
or  obtained  by  the  Office  after  the  MPL 
determination  is  issued.  Any  change  in 
financial  responsibility  requirements  as 
a  result  of  an  amended  MPL 
determination  shall  be  set  forth  in  a 
license  order. 

(e)  The  Office  may  make  a 
determination  of  maximum  probable 
loss  at  any  time  other  than  as  set  forth 
in  paragraph  (b)  of  this  section  upon 
request  by  any  person. 

§  440.9    Insurance  requirements  for 
licensed  launch  activities. 

(a)  As  a  condition  of  each  launch 
license,  the  licensee  must  comply  with 
insurance  requirements  set  forth  in  this 
section  and  in  a  license  order  issued  by 
the  Office,  or  otherwise  demonstrate  the 
required  amount  of  financial 
responsibility. 

(b)  The  licensee  must  obtain  and 
maintain  in  effect  a  policy  or  policies  of 
liability  insurance,  in  an  amount 
determined  by  the  Office  imder 
paragraph  (c)  of  this  section,  that 
protects  the  following  persons  as 
additional  insureds  to  the  extent  of  their 
respective  potential  liabilities  against 
covered  claims  by  a  third  party  for 
bodily  injury  or  property  damage 
resulting  from  licensed  launch 
activities: 

(1)  The  Ucensee,  its  customer,  and 
their  respective  contractors  and 
subcontractors,  and  the  employees  of 
each,  involved  in  licensed  launch 
activities; 

(2)  The  United  States,  its  agencies, 
and  its  contractors  and  subcontractors 
involved  in  licensed  launch  activities; 
and 

(3)  Government  personnel. 

(c)  The  Office  shall  prescribe  for  each 
licensee  the  amount  of  insurance 
required  to  compensate  the  total  of 
covered  third-party  claims  for  bodily 
injury  or  property  damage  resulting 
from  licensed  launch  activities  in 
connection  with  any  particular  launch. 
Covered  third-party  claims  include 
claims  by  the  United  States,  its  agencies, 
and  its  contractors  and  subcontractors 
for  damage  or  loss  to  property  other 
than  property  for  which  insiurance  is 
required  under  paragraph  (d)  of  this 
section.  The  amount  of  insurance 
required  is  based  upon  the  Office's 
determination  of  maximum  probable 
loss;  however,  it  will  not  exceed  the 
lesser  of: 

(1)  $500  milhon;  or 

(2)  The  maximum  liability  insurance 
available  on  the  world  market  at  a 


reasonable  cost,  as  determined  by  the 
Office. 

(d)  The  licensee  must  obtain  and 
maintain  in  effect  a  policy  or  policies  of 
insurance,  in  an  amount  determined  by 
the  Office  under  paragraph  (e)  of  this 
section,  that  covers  claims  by  the  United 
States,  its  agencies,  and  its  contractors 
and  subcontractors  involved  in  licensed 
launch  activities  for  property  damage  or 
loss  resulting  from  licensed  launch 
activities.  Property  covered  by  this 
insurance  must  include  all  property 
owTied,  leased,  or  occupied  by,  or 
within  the  care,  custody,  or  control  of, 
the  United  States  and  its  agencies,  and 
its  contractors  and  subcontractors 
involved  in  licensed  launch  activities,  at 
a  Federal  range  facility.  Insurance  must 
protect  the  United  States  and  its 
agencies,  and  its  contractors  and 
subcontractors  involved  in  licensed 
launch  activities. 

(e)  The  Office  shall  prescribe  for  each 
licensee  the  amount  of  insurance 
required  to  compensate  claims  for 
property  damage  under  paragraph  (d)  of 
this  section  resulting  from  licensed 
launch  activities  in  connection  with  any 
particular  laimch.  The  amount  of 
insvuance  is  based  upon  a  determination 
of  maximum  probable  loss;  however,  it 
will  not  exceed  the  lesser  of: 

(1)  $100  million;  or 

(2)  The  maximum  available  on  the 
world  market  at  a  reasonable  cost,  as 
determined  by  the  Office. 

(f)  In  lieu  of  a  policy  of  insurance,  a 
licensee  may  demonstrate  financial 
responsibiUty  in  another  manner 
meeting  the  terms  and  conditions 
applicable  to  insiu-ance  as  set  forth  in 
this  part.  The  licensee  must  describe  in 
detail  the  method  proposed  for 
demonstrating  financial  responsibility 
and  how  it  assures  that  the  licensee  is 
able  to  cover  claims  as  required  under 
this  part. 

§  440.1 1    Duration  of  coverage; 
modifications. 

(a)  Insurance  coverage  required  under 
§  440.9,  or  other  form  of  financial 
responsibility,  shall  attach  upon 
commencement  of  licensed  launch 
activities,  and  remain  in  full  force  and 
effect  as  follows: 

(1)  Until  completion  of  licensed 
launch  activities  at  the  launch  site;  emd 

(2)  For  orbital  launches,  until  the  later 
of— 

(i)  Thirty  days  following  payload 
separation,  or  attempted  payload 
separation  in  the  event  of  a  payload 
separation  anomaly;  or 

(ii)  Thirty  days  from  ignition  of  the 
launch  vehicle. 

(3)  For  suborbital  launches,  until  the 
later  of — 


(i)  Motor  impact  and  payload 
recovery;  or 

(ii)  The  Office's  determination  that 
risk  to  third  parties  and  Government 
property  as  a  result  of  licensed  launch 
activities  is  sufficiently  small  that 
financial  responsibility  is  no  longer 
necessary,  as  determined  by  the  Office 
through  the  risk  analysis  conducted 
before  the  launch  to  determine  MPL  and 
specified  in  a  license  order. 

(b)  Financial  responsibility  required 
under  this  part  may  not  be  replaced, 
canceled,  changed,  withdrawn,  or  in 
any  way  modified  to  reduce  the  limits 
of  liability  or  the  extent  of  coverage,  nor 
expire  by  its  own  terms,  prior  to  the 
time  specified  in  a  license  order,  unless 
the  Office  is  notified  at  least  30  days  in 
advance  and  expressly  approves  the 
modification. 

§  440.1 3    Standard  conditions  of  insurance 
coverage. 

(a)  Insurance  obtained  under  §  440.9 
shall  comply  with  the  following  terms 
and  conditions  of  coverage: 

(1)  Bankruptcy  or  insolvency  of  an 
insured,  including  any  additional 
insured,  shall  not  relieve  the  insurer  of 
any  of  its  obligations  under  any  policy. 

(2)  Policy  limits  shall  apply  separately 
to  each  occurrence  and,  for  each 
occurrence  to  the  total  of  claims  arising 
out  of  licensed  launch  activities  in 
connection  with  any  particular  launch. 

(3)  Except  as  provided  herein,  each 
pohcy  must  pay  claims  from  the  first 
dollar  of  loss,  without  regard  to  any 
deductible,  to  the  limits  of  the  policy.  A 
licensee  may  obtain  a  policy  containing 
a  deductible  amount  if  the  amount  of 
the  deductible  is  placed  in  an  escrow 
account  or  otherwise  demonstrated  to  be 
unobligated,  unencumbered  funds  of  the 
Ucensee.  available  to  compensate  claims 
at  any  time  claims  may  arise. 

(4)  Each  policy  shall  not  be 
invalidated  by  any  action  or  inaction  of 
the  licensee  or  any  additional  insured, 
including  nonpayment  by  the  hcensee 
of  the  policy  premium,  and  must  insure 
the  licensee  and  each  additional  insured 
regardless  of  any  breach  or  violation  of 
any  warranties,  declarations,  or 
conditions  contained  in  the  poUcies  by 
the  hcensee  or  any  additional  insured 
(other  than  a  breach  or  violation  by  the 
licensee  or  an  additional  insured,  and 
then  only  as  against  that  hcensee  or 
additional  insured). 

(5)  Exclusions  from  coverage  must  be 
specified. 

(6)  Insurance  shall  be  primary  without 
right  of  contribution  from  any  other 
insurance  that  is  carried  by  the  licensee 
or  any  additional  insured. 

(7)  Each  policy  must  expressly 
provide  that  all  of  its  provisions,  except 
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the  policy  limits,  operate  in  the  same 
manner  as  if  there  were  a  separate 
policy  with  and  covering  the  licensee 
and  each  additional  insured. 

(8)  Each  policy  must  be  placed  with 
an  insurer  of  recognized  reputation  and 
responsibility  that  is  licensed  to  do 
business  in  any  State,  territory, 
possession  of  the  United  States,  or  the 
District  of  Columbia. 

(9)  Except  as  to  claims  resulting  from 
the  willful  misconduct  of  the  United 
States  or  its  agents,  the  insurer  shall 
waive  any  and  all  rights  of  subrogation 
against  each  of  the  parties  protected  by 
required  insurance. 

(b)  [Reserved.) 

§  440. 1 5    Demonstration  of  compliance. 

(a)  A  licensee  must  submit  evidence 
of  financial  responsibility  and 
compliance  with  allocation  of  risk 
requirements  under  this  part,  as  follows, 
unless  a  license  order  specifies 
otherwise  due  to  the  proximity  of  the 
licensee's  intended  date  for 
commencement  of  licensed  launch 
activities: 

(1)  The  three-party  reciprocal  waiver 
of  claims  agreement  required  under 

§  440.17(c)  of  this -part  must  be 
submitted  at  least  30  days  before 
commencement  of  licensed  launch 
activities  involving  the  customer  that 
will  sign  the  agreement; 

(2)  Evidence  of  insurance  must  be 
submitted  at  least  30  days  before 
commencement  of  licensed  launch 
activities; 

(3)  Evidence  of  financial 
responsibility  in  a  form  other  than 
insurance,  as  provided  under  §  440.9(f) 
of  this  part,  must  be  submitted  at  least 
60  days  before  commencement  of 
licensed  launch  activities;  and 

(4)  Evidence  of  renewal  of  insurance 
or  other  form  of  financial  responsibiUty 
must  be  submitted  at  least  30  days  in 
advance  of  its  expiration  date. 

(b)  Upon  a  complete  demonstration  of 
compliance  with  financial  responsibility 
and  allocation  of  risk  requirements 
under  this  part,  the  requirements  shall 
preempt  any  provisions  in  agreements 
between  the  licensee  and  an  agency  of 
the  United  States  governing  access  to  or 
use  of  United  States  launch  property  or 
launch  services  for  licensed  launch 
activities  which  address  financial 
responsibility,  allocation  of  risk  and 
related  matters  covered  by  49  U.S.C. 
70112,70113. 

(c)  A  Ucensee  must  demonstrate 
compliance  as  follows: 

(1)  The  licensee  must  provide  proof  of 
insurance  required  under  §  440.9  by: 

(i)  Certifying  to  the  Office  that  it  has 
obtained  insiu-ance  in  compliance  with 


the  requirements  of  this  part  and  any 
applicable  license  order; 

(ii)  Filing  with  the  Office  one  or  more 
certificates  of  insurance  evidencing 
insurance  coverage  by  one  or  more 
insurers  under  a  currently  effective  and 
properly  endorsed  policy  or  policies  of 
insurance,  applicable  to  licensed  launch 
activities,  on  terms  and  conditions  and 
in  amounts  prescribed  under  this  part, 
and  specifying  policy  exclusions; 

(iii)  In  the  event  of  any  policy 
exclusions  or  limitations  of  coverage 
that  may  be  considered  usual  under 
§  440.19(c)  of  this  part,  or  for  purposes 
of  implementing  the  Government's 
waiver  of  claims  for  property  damage 
under  49  U.S.C,  70112(b)(2).  certifying 
that  insurance  covering  the  excluded 
risks  is  not  commercially  available  at 
reasonable  cost;  and 

(iv)  Submitting  to  the  Office,  for 
signature  by  the  Department  on  behalf 
of  the  United  States  Government,  the 
waiver  of  claims  and  assumption  of 
responsibility  agreement  required  by 
§  440.17(c)  of  this  part,  executed  by  the 
licensee  and  its  customer. 

(2)  Certifications  required  under  this 
section  must  be  signed  by  a  duly 
authorized  officer  of  the  licensee. 

(d)  Certificate(s)  of  insurance  required 
under  paragraph  (c)(l)(ii)  of  this  section 
must  be  signed  by  the  insurer  issuing 
the  policy  and  accompanied  by  an 
opinion  of  the  insurance  broker  that  the 
insurance  obtained  by  the  licensee 
complies  with  the  specific  requirements 
for  insurance  set  forth  in  this  part  and 
any  applicable  license  order. 

(e)  The  licensee  must  maintain,  and 
make  available  for  inspection  by  the 
Office  upon  request,  all  required 
policies  of  insurance  and  other 
documents  necessary  to  demonstrate 
compliance  with  this  part. 

(f)  In  the  event  the  licensee 
demonstrates  financial  responsibility 
using  means  other  than  insurance,  as 
provided  under  §  440.9(f)  of  this  part, 
the  licensee  must  provide  proof  that  it 
has  met  the  requirements  set  forth  in 
this  part  and  in  a  license  order  issued 
by  the  Office. 

§  440. 1 7    Reciprocal  waiver  of  claims 
requirenwnts. 

(a)  As  a  condition  of  each  launch 
license,  the  licensee  shall  comply  with 
reciprocal  waiver  of  claims 
requirements  as  set  forth  in  this  section. 

(b)  The  licensee  shall  implement 
reciprocal  waivers  of  claims  with  its 
contractors  and  subcontractors,  its 
customer(s)  and  the  customer's 
contractors  and  subcontractors,  under 
which  each  party  waives  and  releases 
claims  against  the  other  parties  to  the 
waivers  and  agrees  to  assume  financial 


responsibility  for  property  damage  it 
sustains  and  for  bodily  injury  or 
property  damage  sustained  by  its  ov\m 
employees,  and  to  hold  harmless  and 
indemnify  each  other  from  bodily  injury 
or  property  damage  sustained  by  its 
employees,  resulting  from  licensed 
launch  activities,  regardless  of  fault. 

(c)  For  each  licensed  laiuich  in  which 
the  U.S.  Government,  its  agencies,  or  its 
contractors  and  subcontractors  is 
involved  in  licensed  launch  activities  or 
where  property  insurance  is  required 
under  §  440.9(d)  of  this  part,  the  Federal 
Aviation  Administration  of  the 
Department  of  Transportation,  the 
licensee,  and  its  customer  shall  enter 
into  a  three-party  reciprocal  waiver  of 
claims  agreement  in  the  form  set  forth 
in  Appendix  II  to  this  part  or  that 
satisfies  its  requirements. 

(d)  The  licensee,  its  customer,  and  the 
Federal  Aviation  Administration  of  the 
Department  of  Transportation  on  behalf 
of  the  United  States  and  its  agencies  but 
only  to  the  extent  provided  in 
legislation,  must  agree  in  any  waiver  of 
claims  agreement  required  under  this 
part  to  indemnify  another  party  to  the 
agreement  from  claims  by  the 
indemnifying  party's  contractors  and 
subcontractors  arising  out  of  the 
indemnifying  party's  failure  to 
implement  properly  the  waiver 
requirement. 

§  440.1 9    United  States  payment  of  excess 
third-party  liability  claims. 

(a)  The  United  States  pays  successful 
covered  claims  (including  reasonable 
expenses  of  litigation  or  settlement)  of  a 
third  party  against  the  licensee,  the 
customer,  and  the  contractors  and 
subcontractors  of  the  licensee  and  the 
customer,  and  the  employees  of  each 
involved  in  licensed  launch  activities, 
and  the  contractors  and  subcontractors 
of  the  United  States  and  its  agencies, 
and  their  employees,  involved  in 
licensed  launch  activities  to  the  extent 
provided  in  an  appropriation  law  or 
other  legislative  authority  providing  for 
payment  of  claims  in  accordance  with 
49  U.S.C.  70113,  and  to  the  extent  the 
total  amount  of  such  covered  claims 
arising  out  of  any  particular  launch: 

(1)  Exceeds  the  amount  of  insurance 
required  under  §  440.9(b);  and 

(2)  Is  not  more  than  $1,500,000,000 
(as  adjusted  for  inflation  occurring  after 
January  1. 1989)  above  that  amount. 

(b)  Payment  by  the  United  States 
under  paragraph  (a)  of  this  section  shall 
not  be  made  for  any  part  of  such  claims 
for  which  bodily  injury  or  property 
damage  results  from  willful  misconduct 
by  the  party  seeking  payment. 

(c)  Tne  United  States  shall  provide  for 
payment  of  claims  by  third  parties  for 
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bodily  injury  or  property  damage  that 
are  payable  under  49  U.S.C.  70113  and 
not  covered  by  required  insurance 
luider  §  440.9(b),  without  regard  to  the 
limitation  under  paragraph  (a)(1)  of  this 
section,  because  of  an  insurance  policy 
exclusion  that  is  usual.  A  policy 
exclusion  is  considered  usual  only  if 
insurance  covering  the  excluded  risk  is 
not  commercially  available  at 
reasonable  rates.  The  licensee  must 
submit  a  certification  in  accordance 
with  §440.15(c)(l)(iii)  of  this  part  for 
the  United  States  to  cover  the  claims. 

(d)  Upon  the  expiration  of  the  poUcy 
period  prescribed  in  accordance  with 

§  440.11(a),  the  United  States  shall 
provide  for  payment  of  claims  that  are 
payable  under  49  U.S.C.  70113  from  the 
first  dollar  of  loss  up  to  $1,500,000,000 
(as  adjusted  for  inflation  occiuring  after 
January  1, 1989). 

(e)  Payment  by  the  United  States  of 
excess  third-party  claims  under  49 
U.S.C.  70113  shall  be  subject  to: 

(1)  Prompt  notice  by  the  licensee  to 
the  Office  that  the  total  amount  of 
claims  arising  out  of  licensed  launch 
activities  exceeds,  or  is  likely  to  exceed, 
the  required  amount  of  financial 
responsibility.  For  each  claim,  the 
notice  must  specify  the  nature,  cause, 
and  amount  of  the  claim  or  lawsuit 
associated  with  the  claim,  and  the  party 
or  peulies  who  may  otherwise  be  fiable 
for  payment  of  the  claim; 

(2)  Participation  or  assistance  in  the 
defense  of  the  claim  or  lawsuit  by  the 
United  States,  at  its  election; 

(3)  Approval  by  the  Office  of  any 
settlement,  or  part  of  a  settlement,  to  be 
paid  by  the  United  States;  and 

(4)  Approval  by  Congress  of  a 
compensation  plan  prepared  by  the 
Office  and  submitted  by  the  President. 

(0  The  Office  will: 

(1)  Prepare  a  compensation  plan 
outlining  the  total  amount  of  claims  and 
meeting  the  requirements  set  forth  in  49 
U.S.C.  70113; 

(2)  Recommend  sovuces  of  funds  to 
pay  the  claims;  and 

(3)  Propose  legislation  as  required  to 
implement  the  plan. 

(g)  The  Office  may  withhold  payment 
of  a  claim  if  it  finds  that  the  amount  is 
unreasonable,  vuiless  it  is  the  final  order 
of  a  court  that  has  jurisdiction  over  the 
matter. 

Appendix  A  to  Part  440 — Information 
Requirements  for  Obtaining  a 
Maximum  Probable  Loss  Determination 
for  Licensed  Launch  Activities 

Any  person  requesting  a  maximum 
probable  loss  determination  shall  submit  the 
following  information  to  the  Office,  unless 
the  Office  has  waived  a  particular 
information  requirement  under  14  CFR 
440.7(c): 


I.  General  Information 

A.  Mission  description. 

1.  A  description  of  mission  parameters, 
including: 

a.  Launch  trajectory; 

b.  Orbital  inclination;  and 

c.  Orbit  altitudes  (apogee  and  p>erigee). 

2.  Flight  sequence. 

3.  Staging  events  and  the  time  for  each 
event. 

4.  Impact  locations. 

5.  Identification  of  the  launch  range 
facility,  including  the  launch  complex  on  the 
range,  planned  date  of  launch,  and  launch 
windows. 

6.  If  the  applicant  has  previously  been 
issued  a  license  to  conduct  launch  activities 
using  the  same  launch  vehicle  from  the  same 
launch  range  facility,  a  description  of  any 
differences  planned  in  the  conduct  of 
proposed  activities. 

B.  Launch  Vehicle  Description. 

1.  General  description  of  the  launch 
vehicle  and  its  stages,  including  dimensions. 

2.  Description  of  major  systems,  including 
safety  systems. 

3.  Description  of  rocket  motors  and  type  of 
fuel  used. 

4.  Identification  of  all  propellants  to  be 
used  and  their  hazard  classification  under 
the  Hazardous  Materials  Table,  49  CFR 
172.101. 

5.  Description  of  hazardous  comp>onents. 

C.  Payload. 

1.  General  description  of  the  payload, 
including  type  (e.g.,  telecommunications, 
remote  sensing),  propellants,  and  hazardous 
comfxjnents  or  materials,  such  as  toxic  or 
radioactive  substances. 

D.  Flight  Termination  System. 

1.  Identification  of  any  flight  termination 
system  (FTS)  on  the  launch  vehicle, 
including  a  description  of  operations  and 
component  location  on  the  vehicle. 

n.  Pre-Flight  Processing  Operations 

A.  General  description  of  pre-flight 
operations  including  vehicle  processing 
consisting  of  an  operational  flow  diagram 
showing  the  overall  sequence  and  location  of 
of>erations,  commencing  with  arrival  of 
vehicle  components  at  the  launch  range 
facility  through  final  safety  checks  and 
countdown  sequence,  and  designation  of 
hazardous  op>erations,  as  defined  in  14  CFR 
440.3.  For  purposes  of  these  information 
requirements,  payload  processing,  as 
opposed  to  integration,  is  not  a  hazardous 
operation. 

B.  For  each  hazardous  operation,  including 
but  not  limited  to  fueling,  solid  rocket  motor 
build-up,  ordnance  installation,  ordnance 
checkout,  movement  of  hazardous  materials, 
and  payload  integration: 

1.  Identification  of  location  where  each 
operation  will  be  f>erformed,  including  each 
building  or  facility  identified  by  name  or 
number. 

2.  Identification  of  facilities  adjacent  to  the 
location  where  each  operation  will  be 
pwrformed  and  therefore  exp)osed  to  risk, 
identified  by  name  or  number. 

3.  Maximum  number  of  Government 
personnel  and  individuals  not  involved  in 
licensed  launch  activities  who  may  be 
exposed  to  risk  during  each  operation.  For 


Government  personnel,  identification  of  his 
or  her  employer. 

4.  Identification  of  launch  range  facilit\' 
policies  or  requirements  applicable  to  the 
conduct  of  operations. 

m.  Flight  Operations 

A.  Identification  of  launch  range  facilities 
exposed  to  risk  during  launch  vehicle  lift-off 
and  flight. 

B.  Identification  of  accident  failure 
scenarios,  probability  assessments  for  each, 
and  estimation  of  risks  to  Government 
personnel,  individuals  not  involved  in 
licensed  launch  activities,  and  Government 
property,  due  to  property  damage  or  bodily 
injury.  The  estimation  of  risks  for  each 
scenario  shall  take  into  account  the  number 
of  such  individuals  at  risk  as  a  result  of  lift- 
off and  flight  of  a  launch  vehicle  (on-range, 
off-range,  and  down-range)  and  specific, 
unique  facilities  exposed  to  risk.  Scenarios 
shall  cover  the  range  of  launch  trajectories, 
inclinations  and  orbits  for  which 
authorization  is  sought  in  the  license 
application. 

C.  On-orbit  risk  analysis  assessing  risks 
posed  by  a  launch  vehicle  to  operational 
satellites. 

D.  Reentry  risk  analysis  assessing  risks  to 
Government  personnel  and  individuals  not 
involved  in  licensed  launch  activities  as  a 
result  of  reentering  debris  or  reentry  of  the 
launch  vehicle  or  its  components. 

E.  Trajectory  data  as  follows:  Nominal  and 
3-sigma  lateral  trajectory  data  in  x,  y,  z  and 

X  (dot),  y  (dot),  z  (dot)  coordinates  in  one- 
second  intervals,  data  to  be  p>ad-centered 
with  x  being  along  the  initial  launch  azimuth 
and  continuing  through  impact  for  suborbital 
flights,  and  continuing  through  orbital 
insertion  or  the  end  of  powered  flight  for 
orbital  flights. 

F.  Tumble-turn  data  for  guided  vehicles 
only,  as  follows:  For  vehicles  with  gimbaled 
nozzles,  tumble  turn  data  with  zeta  angles 
and  velocity  magnitudes  stated.  A  separate 
table  is  required  for  each  combination  of  fail 
times  (every  two  to  four  seconds),  and 
significant  nozzle  angles  (two  or  more  small 
angles,  generally  between  one  and  five 
degrees). 

G.  Identification  of  debris  lethal  areas  and 
the  projected  number  and  ballistic  coefficient 
of  fragments  expected  to  result  from  flight 
termination,  initiated  either  by  command  or 
self-destruct  mechanism,  for  lift-off.  land 
overflight,  and  reentry. 

IV.  Posi-FUght  Processing  Operations 

A.  General  description  of  post-flight 
ground  of>erations  including  overall 
sequence  and  location  of  op>erations  for 
removal  of  vehicle  components  and 
processing  equipment  from  the  launch  range 
facility  and  for  handling  of  hazardous 
materials,  and  designation  of  hazardous 
operations. 

B.  Identification  of  all  facilities  used  in 
conducting  {x>st-flight  processing  operations. 

Q  For  each  hazardous  operation: 

1.  Identification  of  location  where  each 
operation  is  performed,  including  each 
building  or  facility  identified  oy  name  or 
number. 

2.  Identification  of  facilities  adjacent  to 
location  where  each  operation  is  performed 
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and  exposed  to  risk,  identified  by  name  or 
number. 

3.  Maximum  number  of  Government 
personnel  and  individuals  not  involved  in 
licensed  launch  activities  who  may  be 
exposed  to  risk  during  each  operation.  For 
Government  personnel,  identification  of  his 
or  her  employer. 

4.  Identification  of  launch  range  facility 
policies  or  requirements  applicable  to  the 
conduct  of  operations. 

Appendix  B  to  Part  440 — Agreement  for 
Waiver  of  Claims  and  Assumption  of 
Responsibility 

THIS  AGREEMENT  is  entered  into  this 

day  of ,  by  and  among 

(Licensee)  (the  "Licensee"),  [Customer]  (the 
"Customer")  and  the  Federal  Aviation 
Administration  of  the  Department  of 
Transportation,  on  behalf  of  the  United  States 
Government  (collectively,  the  "Parties"),  to 
implement  the  provisions  of  section 
440.17(c)  of  the  Commercial  Sp>ace 
TranspK>rtation  Licensing  Regulations,  14 
CFR  Ch.  Ill  (the  "Regulations"). 

In  consideration  of  the  mutual  releases  and 
promises  contained  herein,  the  Parties  hereby 
agree  as  follows: 

1.  Definitions 

Customer  means  the  above-named 
Customer  on  behalf  of  the  Customer,  any 
person  to  whom  the  Customer  has  sold, 
leased,  assigned,  or  otherwise  transferred  its 
rights  in  the  payload  (or  any  part  thereof)  to 
be  launched  by  the  licensee,  including  a 
conditional  sale,  lease,  assignment,  or 
transfer  of  rights,  any  person  who  has  placed 
property  on  board  the  payload  for  launch  or 
payload  services,  and  any  person  to  whom 
the  Customer  has  transferred  its  rights  to  the 
launch  services. 

License  means  License  No. issued 

on ,  by  the  Associate  Administrator 

for  Commercial  Space  Transportation, 
Federal  Aviation  Administration.  Department 
of  Transportation,  to  the  Licensee,  including 
all  license  orders  issued  in  connection  with 
the  License. 

Licensee  means  the  Licensee  and  any 
transferee  of  the  Licensee  under  49  U.S.C. 
Subtitle  IX,  ch.  701. 

United  States  means  the  United  States  and 
its  agencies  involved  in  Licensed  Launch 
Activities. 

Except  as  otherwise  defined  herein,  terms 
used  in  this  Agreement  and  defined  in  49 
U.S.C.  Subtitle  IX.  ch.  701— Commercial 
Space  Launch  Activities,  or  in  the 
Regulations,  shall  have  the  same  meaning  as 
contained  in  49  U.S.C.  Subtitle  IX,  ch.  701, 
or  the  Regulations,  respectively. 

2.  Waiver  and  Release  of  Claims 

(a)  Licensee  hereby  waives  and  releases 
claims  it  may  have  against  Customer  and  the 
United  States,  and  against  their  respective 
Contractors  and  Subcontractors,  for  Property 
Damage  it  sustains  and  for  Bodily  Injury  or 
Property  Damage  sustained  by  its  own 
employees,  resulting  from  Licensed  Launch 
Activities,  regardless  of  fault. 

(b)  Customer  hereby  waives  and  releases 
claims  it  may  have  against  Licensee  and  the 
United  States,  and  against  their  respective 


Contractors  and  Subcontractors,  for  Property 
Damage  it  sustains  and  for  Bodily  Injury  or 
Property  Damage  sustained  by  its  own 
employees,  resulting  from  Licensed  Launch 
Activities,  regardless  of  fault. 

(c)  The  United  States  hereby  waives  and 
releases  claims  it  may  have  against  Licensee 
and  Customer,  and  against  their  respective 
Contractors  and  Subcontractors,  for  Property 
Damage  it  sustains,  and  for  Bodily  Injury  or 
Property  Damage  sustained  by  its  own 
employees,  resulting  from  Licensed  Launch 
Activities,  regardless  of  fault,  to  the  extent 
that  claims  it  would  otherwise  have  for  such 
damage  or  injury  exceed  the  amount  of 
insurance  or  demonstration  of  financial 
responsibility  required  under  sections 
440.9(c)  and  (e),  respectively,  of  the 
Regulations,  14  CFR  440.9(c)  and  (e). 

3.  Assumption  of  Responsibility 

(a)  Licensee  and  Customer  shall  each  be 
responsible  for  Property  Damage  it  sustains 
and  for  Bodily  Injury  or  Property  Damage 
sustained  by  its  own  employees,  resulting 
from  Licensed  Launch  Activities,  regardless 
of  fault.  Licensee  and  Customer  shall  each 
hold  harmless  and  indemnify  each  other,  the 
United  States,  and  the  Contractors  and 
Subcontractors  of  each  Party,  for  Bodily 
Injury  or  Property  Damage  sustained  by  its 
own  employees,  resulting  from  Licensed 
Launch  Activities,  regardless  of  fault. 

(b)  The  United  States  shall  be  responsible 
for  Property  Damage  it  sustains,  and  for 
Bodily  Injury  or  Property  Damage  sustained 
by  its  own  employees,  resulting  fitam 
Licensed  Launch  Activities,  regardless  of 
fault,  to  the  extent  that  claims  it  would 
otherwise  have  for  such  damage  or  injury 
exceed  the  amount  of  insurance  or 
demonstration  of  financial  responsibility 
required  under  section  440.9(c)  and  (e), 
respectively,  of  the  Regulations,  14  CFR 
440.9(c)  and  (e). 

4.  Extension  of  Assumption  of  Responsibility 
and  Waiver 

(a)  Licensee  shall  extend  the  requirements 
of  the  waiver  and  release  of  claims,  and  the 
assumption  of  responsibility,  hold  harmless, 
and  indemnification,  as  set  forth  in 
paragraphs  2(a)  and  3(a),  respectively,  to  its 
Contractors  and  Subcontractors  by  requiring 
them  to  waive  and  release  all  claims  they 
may  have  against  Customer  and  the  United 
States,  and  against  the  resf>ective  Contractors 
and  Subcontractors  of  each,  and  to  agree  to 
be  resfwnsible.  for  Property  Damage  they 
sustain  and  to  be  responsible,  hold  harmless 
and  indemnify  Customer  and  the  United 
States,  and  the  respective  Contractors  and 
Subcontractors  of  each,  for  Bodily  Injury  or 
Property  Damage  sustained  by  their  own 
employees,  resulting  from  Licensed  Launch 
Activities,  regardless  of  fault. 

(b)  Customer  shall  extend  the  requirements 
of  the  waiver  and  release  of  claims,  and  the 
assumption  of  responsibility,  hold  harmless, 
and  indemnification,  as  set  forth  in 
paragraphs  2(b)  and  3(a),  respectively,  to  its 
Contractors  and  Subcontractors  by  requiring 
them  to  waive  and  release  all  claims  they 
may  have  against  Licensee  and  the  United 
States,  and  against  the  respective  Contractors 
and  Subcontractors  of  each,  and  to  agree  to 


be  responsible,  for  Property  Damage  they 
sustain  and  to  be  responsible,  hold  harmless 
and  indemnify  Licensee  and  the  United 
States,  and  the  respective  Contractors  and 
Subcontractors  of  each,  for  Bodily  Injury  or 
Property  Damage  sustained  by  their  ovra 
employees,  resulting  from  Licensed  Launch 
Activities,  regardless  of  fault. 

(c)  The  United  States  shall  extend  the 
requirements  of  the  waiver  and  release  of 
claims,  and  the  assumption  of  responsibility 
as  set  forth  in  paragraphs  2(c)  and  3(b), 
respectively,  to  its  Contractors  and 
Subcontractors  by  requiring  them  to  waive 
and  release  all  claims  they  may  have  against 
Licensee  and  Customer,  and  against  the 
res{)ective  Contractors  and  Subcontractors  of 
each,  and  to  agree  to  be  resf>onsible,  for  any 
Property  Damage  they  sustain  and  for  any 
Bodily  Injury  or  Property  Damage  sustained 
by  their  own  employees,  resulting  from 
Licensed  Launch  Activities,  regardless  of 
fault,  to  the  extent  that  claims  they  would 
otherwise  have  for  such  damage  or  injury 
exceed  the  amount  of  insurance  or 
demonstration  of  financial  responsibility 
required  under  section  440.9(c)  and  (e), 
respectively,  of  the  Regulations,  14  CFR 
440.9(c)  and  (e). 

5.  Indemnification 

(a)  Licensee  shall  hold  harmless  and 
indertmify  Customer  and  its  directors, 
officers,  servants,  agents,  subsidiaries, 
employees  and  assignees,  or  any  or  them,  and 
the  United  States  and  its  agencies,  servants, 
agents,  subsidiaries,  employees  and 
assignees,  or  any  or  them,  from  and  against 
liability,  loss  or  damage  arising  out  of  claims 
that  Licensee's  Contractors  and 
Subcontractors  may  have  for  Property 
Damage  sustained  by  them  and  for  Bodily 
Injury  or  Property  Damage  sustained  by  their 
employees,  resulting  from  Licensed  Launch 
Activities. 

(b)  Customer  shall  hold  harmless  and 
indemnify  Licensee  and  its  directors,  officers, 
servants,  agents,  subsidiaries,  employees  and 
assignees,  or  any  or  them,  and  the  United 
States  and  its  agencies,  servants,  agents, 
subsidiaries,  employees  and  assignees,  or  any 
of  them,  from  and  against  liability,  loss  or 
damage  arising  out  of  claims  that  Customer's 
Contractors  and  Subcontractors,  or  any 
person  on  whose  behalf  Customer  enters  into 
this  Agreement,  may  have  for  Property 
Damage  sustained  by  them  and  for  Bodily 
Injury  or  Property  Damage  sustained  by  their 
employees,  resulting  from  Licensed  Launch 
Activities. 

(c)  To  the  extent  provided  in  advance  in  an 
appropriations  law  or  to  the  extent  there  is 
enacted  additional  legislative  authority 
providing  for  the  payment  of  claims,  the 
United  States  shall  hold  harmless  and 
indemnify  Licensee  and  Customer  and  their 
respective  directors,  officers,  servants,  agents, 
subsidiaries,  employees  and  assignees,  or  any 
of  them,  from  and  against  liability,  loss  or 
damage  arising  out  of  claims  that  Contractors 
and  Subcontractors  of  the  United  States  may 
have  for  Property  Damage  sustained  by  them, 
and  for  Bodily  Injury  or  Property  Damage 
sustained  by  their  employees,  resulting  from 
Licensed  Launch  Activities,  to  the  extent  that 
claims  they  would  otherwise  have  for  such 
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damage  or  injury  exceed  the  amount  of 
insurance  or  demonstration  of  financial 
responsibility  required  under  sections 
440.9(c)  and  (e).  respectively,  of  the 
Regulations,  14  CFR  440.9(c)  and  (e). 

6.  Assurances  Under  49  U.S.C.  70112(e) 

Notwithstanding  any  provision  of  this 
Agreement  to  the  contrary.  Licensee  shall 
hold  harmless  and  indemnify  the  United 
States  and  its  agencies,  servants,  agents, 
employees  and  assignees,  or  any  of  them, 
from  and  against  liability,  loss  or  damage 
arising  out  of  claims  for  Bodily  Injury  or 
Property  Damage,  resulting  from  Licensed 
Launch  Activities,  regardless  of  fault,  except 
to  the  extent  that:  (i)  as  provided  in  section 
7(b)  of  this  Agreement,  claims  result  from 
willful  misconduct  of  the  United  States  or  its 
agents;  (ii)  claims  for  Property  Damage 
sustained  by  the  United  States  or  its 
Contractors  and  Subcontractors  exceed  the 
amount  of  insurance  or  demonstration  of 
financial  responsibility  required  under 
section  440.9(e)  of  the  Regulations  (14  CFR 
440.9(e));  (iii)  claims  by  a  Third  Party  for 
Bodily  Injury  or  Property  Damage  exceed  the 
amount  of  insurance  or  demonstration  of 
financial  responsibility  required  under 
section  440.9(c)  of  the  Regulations  (14  CFR 
440.9(c)),  and  do  not  exceed  $1,500,000,000 
(as  adjusted  for  inflation  after  January  1, 
1989)  above  such  amount,  and  are  payable 


pursuant  to  the  provisions  of  49  U.S.C.  701 1 3 
and  section  440.19  of  the  Regulations  (14 
CFR  440.19);  or  (iv)  Licensee  has  no  liability 
for  claims  exceeding  51,500,000.000  (as 
adjusted  for  inflation  after  January  1.  1989) 
above  the  amount  of  insurance  or 
demonstration  of  financial  responsibility 
required  under  section  440.9(c)  of  the 
Regulations  (14  CFR  440.9(c)). 

7.  Miscellaneous 

(a)  Nothing  contained  herein  shall  be 
construed  as  a  waiver  or  release  by  Licensee, 
Customer  or  the  United  States  of  any  claim 
by  an  employee  of  the  Licensee,  Customer  or 
the  United  States,  respectively,  including  a 
member  of  the  Armed  Forces  of  the  United 
States,  for  Bodily  Injury  or  Property  Damage, 
resulting  from  Licensed  Launch  Activities. 

(b)  Notwithstanding  any  provision  of  this 
Agreement  to  the  contrary,  any  waiver, 
release,  assumption  of  responsibility  or 
agreement  to  hold  harmless  and  indemnify 
herein  shall  not  apply  to  claims  for  Bodily 
Injury  or  Property  Damage  resulting  from 
willful  misconduct  of  any  of  the  Parties,  the 
Contractors  and  Subcontractors  of  any  of  the 
Parties,  and  in  the  case  of  Licensee  and 
Customer  and  the  Contractors  and 
Subcontractors  of  each  of  them,  the  directors, 
officers,  agents  and  employees  of  any  of  the 
foregoing,  and  in  the  case  of  the  tJnited 
States,  its  agents. 


(c)  In  the  event  that  more  than  one 
customer  is  involved  in  Licensed  Launch 
Activities,  references  herein  to  Customer 
shall  apply  to.  and  be  deemed  to  include, 
each  such  customer  severally  and  not  jointlv 

(d)  This  Agreement  shall  be  governed  by 
and  construed  in  accordance  with  United 
States  Federal  law 

IN  WITNESS  WHEREOF,  the  Parties  to  this 
Agreement  have  caused  the  Agreement  to  be 
duly  executed  bv  their  resf>ective  dulv 
authorized  representatives  as  of  the  date 
written  above. 

LICENSEE 

Bv: 

Its: 


CUSTOMER 

By: 

Its: 


DEPARTMENT  OF  TRANSPORTATION 

Issued  in  Washington,  DC,  on  .August  18. 
1998. 
Patricia  Grace  Smith. 

Associate  Administrator  for  Commercial 

Space  Transportation.  Federal  Aviation 

Administration 

IFR  Doc.  98-22728  Filed  8-25-98,  8  45  ami 

BILLING  CX>OE  4S10-13-P 


VOL 


63 


ISSi 

1 
6 
5 


AG 


261 


1998 


UMI 


■■  *       1—  ■ 

..  mm 

■■  ^  «k 

■i  M  ■» 

■a  ^  ^ 

'  s  \ 

^^  "*  **  ^ 


Wednesday 
August  26,  1998 


Part  V 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Parts  91,  121,  135 

Terrain  Awareness  and  Warning  System; 
Proposed  Rule 


45628  Federal  Register /Vol    63,  No.   165/ Wednesday,  August  26,  1998 /Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION      SUPPLEMENTARY  INFORMATION: 


Federal  Aviation  Administration 

14  CFR  Parts  91, 121, 135 
[Docket  No.  29312;  Notice  No.  98-11] 
RIN  2120-AG46 

Terrain  Awareness  and  Warning 
System 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  issue 
operating  rules  that  would  prohibit 
operation  of  turbine-powered  U.S.- 
registered  airplanes  type  certificated  to 
have  six  or  more  passenger  seats, 
exclusive  of  pilot  and  copilot  seating, 
unless  that  airplane  is  equipped  with  an 
FAA-approved  terrain  awareness  and 
warning  system  (also  referred  to  as  an 
enhanced  ground  proximity  warning 
system).  This  proposal  would  affect 
aircraft  operated  under  parts  91,  121 
and  135.  Because  operators  under  part 
125  and  operators  of  U.S. -registered 
airplanes  under  part  129  must  comply 
with  part  91 ,  they  would  also  have  to 
meet  this  requirement.  This  change  is 
needed  because  there  have  been  several 
accident  investigations  and  studies  that 
have  shoMfn  a  need  to  expand  the  safety 
benefits  of  ground  proximity  warning 
systems  to  certain  additional  operations. 
In  addition,  these  investigations  and 
studies  have  shown  that  there  is  a  need 
to  increase  the  warning  times  and 
situational  awareness  of  flight  crews  to 
decrease  the  risk  of  controlled  flight  into 
terrain  accidents. 

DATES:  Comments  must  be  received  by 
November  24,  1998. 
ADDRESSES:  Comments  on  this  notice 
should  be  mailed,  in  triplicate  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-200),  Docket  No.  29312, 
800  Independence  Avenue,  S\V., 
Washington,  DC  20591.  Comments  may 
also  be  sent  electronically  to  the  Rules 
Docket  by  using  the  following  Internet 
address:  9-nprm-cmts@faa.dot.gov. 
Comments  must  be  marked  Docket  No. 
29312.  Comments  may  be  examined  in 
the  Rules  Docket  in  Room  915G  on 
weekdays  between  8:30  a.m.  and  5:00 
p.m.,  except  on  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Manuel  Macedo,  Aircraft  Engineering 
Division,  AIR-100,  Aircraft  Certification 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  S\V.,  Washington,  DC  20591; 
Telephone:  (202)  267-9566. 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  relating  to  the 
environmental,  energy,  federalism,  or 
economic  impact  that  may  result  from 
adopting  the  proposals  in  this  notice  are 
also  invited.  Comments  that  provide  the 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  developing  reasoned 
regulatory  decisions.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  above  specified  address.  All 
communications  and  a  report 
summarizing  any  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  The  docket  is  available  for 
public  inspection  both  before  and  after 
the  closing  date  for  receiving  comments. 

Before  taking  any  final  action  on  this 
proposal,  the  Administrator  will 
consider  all  comments  made  on  or 
before  the  closing  date  for  comments, 
and  the  proposal  may  be  changed  in 
light  of  the  comments  received. 

The  FAA  will  acknowledge  receipt  of 
a  comment  if  the  commenter  includes  a 
self-addressed,  stamped  postcard  with 
the  comment.  The  postcard  should  be 
marked  "Comments  to  Docket  No. 
29312."  When  the  comment  is  received 
by  the  FAA,  the  postcard  will  be  dated 
and  returned  to  the  commenter. 

Availability  of  the  Notice 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Rulemaking,  800  Independence  Avenue 
SW.,  Washington.  DC  20591.  or  by 
caUing (202)  267-9677. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  fiiture  FAA  NPRM's  should 
request  a  copy  of  Advisory  Circular  No. 
1 1-2  A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
application  procedures. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339). 
Internet  users  may  reach  the  FAA's  web 
page  at  http://www.faa.gov  or  the 
Federal  Register's  webpage  at  http:// 
www.access.gpo.gov/NARA/index.html 
for  access  to  recently  published 
rulemaking  documents. 


Background 

Beginning  in  the  early  1970's,  a 
number  of  studies  looked  at  the 
occurrence  of  "controlled  flight  into 
terrain"  (CFIT)-type  accidents,  where  a 
properly  functioning  airplane  under  the 
control  of  a  fully  qualified  and 
certificated  crew  is  flown  into  terrain  (or 
water  or  obstacles)  with  no  apparent 
awareness  on  the  part  of  the  crew. 

Findings  from  these  studies  indicated 
that  many  such  accidents  could  have 
been  avoided  if  a  warning  device  called 
a  ground  proximity  warning  system 
(GPWS)  was  used.  As  a  result  of  these 
studies  and  recommendations  from  the 
National  Transportation  Safety  Board 
(NTSB),  in  1974  the  FAA  required  all 
part  121  certificate  holders  {i.e.,  those 
operating  large  turbine-powered 
airplanes)  and  some  part  135  certificate 
holders  [i.e.,  those  operating  large 
turbojet  airplanes)  to  install  Technical 
Standard  Order  (TSO)  approved  GPWS 
equipment  (§§  121.360  and  135.153).  (39 
FR  44439.  December  18,  1974). 

In  1978  the  FAA  extended  the  GPWS 
requirement  to  part  135  certificate 
holders  operating  smaller  airplanes: 
turbojet-powered  airplanes  with  10  or 
more  passenger  seats.  These  operators 
were  required  to  install  TSO-approved 
GPWS  equipment  or  alternative  ground 
proximity  advisory  systems  that  provide 
routine  altitude  callouts  whether  or  not 
there  is  any  imminent  danger 
(§  135.153).  (43  FR  28176.  June  29, 
1978).  This  requirement  was  considered 
necessary  because  of  the  complexity, 
size,  speed,  and  flight  performance 
characteristics  of  these  airplanes.  The 
GPWS  equipment  was  considered 
essential  in  helping  the  pilots  of  these 
airplanes  to  regain  altitude  quickly  and 
avoid  what  could  have  been  a  CFIT-type 
accident. 

Installation  of  GPWS's  or  alternative 
FAA-approved  advisory  systems  was 
not  required  on  turbo-propeller  powered 
(turboprop)  airplanes  operated  luider 
part  135  because,  at  that  time,  the 
general  consensus  was  that  the 
performance  characteristics  of 
turboprop  airplanes  made  them  less 
susceptible  to  CFIT  accidents.  For 
example,  it  was  thought  that  turboprop 
airplanes  had  a  greater  ability  to 
respond  quickly  in  situations  where 
altitude  control  was  inadvertently 
neglected,  as  compared  to  turbojet 
airplanes.  However  later  studies, 
including  investigations  by  the  NTSB, 
analyzed  CFIT  accidents  involving 
tm-boprop  airplanes  and  found  that 
many  of  these  accidents  could  have 
been  avoided  if  GPWS  equipment  had 
been  used. 
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Some  of  these  studies  also  compared 
the  effectiveness  of  the  alternative 
ground  proximity  advisory  system  to  the 
GPVVS.  GPVVS  was  found  to  be  superior 
in  that  it  would  warn  only  when 
necessary,  provide  maximum  warning 
time  with  minimal  unwanted  alarms, 
and  use  command-type  warnings. 

Based  on  these  reports  and  NTSB 
recommendations,  in  1992  the  FAA 
amended  §  135.153  to  require  GPVVS 
equipment  on  all  turbine-powered 
airplanes  with  10  or  more  passenger 
seats.  (57  FR  9944.  March  20. 1992). 

NTSB  Recommendations 

Following  the  investigation  of  a  CFIT 
accident  south  of  Dulles  International 
Airport  on  June  18.  1994,  involving  a 
Learjet  25D  in  which  there  were  12 
fatalities,  the  NTSB  recommended 
(Recommendation  A-95-35)  that  the 
FAA  mandate  that  all  turbojet-powered 
airplanes  equipped  with  six  or  more 
passenger  seats  have  an  operating 
ground  proximity  warning  system 
installed.  That  recommendation  also 
made  reference  to  an  earlier,  similar 
NTSB  recommendation 
(Recommendation  A-92-055)  resulting 
from  a  1991  CFIT  accident  involving  a 
Beechjet  400.  Both  planes  were 
corporate  jets  flying  under  part  91  and 
were  not  required  to  have  GPWS 
equipment  installed. 

More  recently,  the  NTSB  issued 
Recommendation  A-96-1 01.  based  on 
its  investigation  of  a  CFIT  accident 
northeast  of  Cali,  Colombia,  on 
December  20.  1995.  involving  an 
American  Airlines  Boeing  757  airplane 
operating  under  part  121,  which 
resulted  in  159  fatalities.  The  NTSB 
recommended  that  the  FAA  examine  the 
effectiveness  of  enhanced  ground 
proximity  warning  equipment 
(described  in  the  following  section),  and 
if  found  effective,  require  all  transport- 
category  aircraft  to  be  equipped  vdth 
this  equipment.  Although  the  accident 
airplane  was  equipped  with  the 
mandatory  GPWS.  the  GPWS  did  not 
provide  the  warning  in  time  for  the  crew 
to  successfully  avoid  the  mountainous 
terrain. 

Terrain  Awareness  and  Warning 
System  (Enhanced  Ground  Proximity 
Warning  System) 

Advances  in  terrain  mapping 
technology  have  permitted  the 
development  of  a  new  type  of  ground 
proximity  warning  system  that  provides 
greater  situational  awareness  for  flight 
crews.  The  FAA  has  approved  certain 
installations  of  this  type  of  equipment, 
known  as  the  enhanced  ground 
proximity  warning  system  (EGPWS). 
However,  in  this  NPRM,  the  FAA  is 


using  the  broader  term  "terrain 
awareness  and  warning  system" 
(TAWS)  because  the  FAA  expects  that  a 
variety  of  systems  may  be  developed  in 
the  near  future  that  would  meet  the 
improved  standards  being  proposed  in 
this  NPRM. 

TAWS  improves  on  existing  systems 
by  providing  the  flight  crew  automatic 
advanced  aural  and  visual  warning  of 
impending  terrain,  much  earlier 
warning,  forward  looking  capabilitv, 
and  operability  in  landing 
configuration.  These  improvements 
provide  more  time  for  the  flight  crew  to 
make  smoother  and  gradual  corrective 
action.  These  functions  are  more  fullv 
described  under  "Functions  and 
Approval  of  TAWS." 

Volpe  National  Transportation  Systems 
Center  Studies 

In  recent  years,  the  FAA 
commissioned  several  studies  bv  DOT's 
Volpe  National  Transportation  Svstems 
Center  (VNTSC)  to  examine  the 
effectiveness  of  GPWS  and  EGPWS  in 
preventing  CFIT  accidents  in  various 
aircraft  categories  and  operations.  These 
are  described  below. 

Part  91  Study 

In  1996.  the  FAA  commissioned 
VNTSC  to  consider  the  installation  of 
current  GPWS  or  EGPWS  on  all  part  91 
turbine-powered  airplanes  of  6  or  more 
passenger  seats.  Although  NTSB 
Recommendation  A-95-35  addressed 
only  turbojets,  the  FAA  expanded  the 
study  focus  to  include  all  turbine- 
powered  airplanes  because  of  the  results 
of  the  previous  studies  and  rulemaking 
discussed  earlier. 

Forty-four  CFIT  accidents  that 
occurred  between  1985  and  1994  were 
studied.  The  airplanes  involved  had 
from  six  to  ten  passenger  seats  and  were 
operating  under  part  91.  Eleven  were 
turbojets  and  33  were  turboprops. 
Because  these  flights  were  not 
conducted  under  parts  121  or  135, 
GPWS  was  not  required  and  none  of  the 
airplanes  had  GPWS  installed.  By  using 
computer  modeling  techniques.  VNTSC 
came  to  the  following  conclusions:  (1) 
GPWS  meeting  TSO-C92  could  have 
avoided  33  of  the  44  (75%)  accidents 
and  96  fatalities;  and  (2)  EGPWS  could 
have  avoided  42  of  the  44  (95%) 
accidents  and  126  fatalities.  The  EGPWS 
evaluated  in  the  Volpe  studies  would 
meet  the  TAWS  requirements  proposed 
in  this  NPRM.  A  more  detailed  analysis 
is  included  in  FAA  study  DOT-TSC- 
FA6D1-96-01,  Investigation  of 
Controlled  Flight  Into  Terrain,  which  is 
included  in  the  public  docket  for  this 
rulemaking,  or  can  be  obtained  by 
contacting  the  Aircraft  Engineering 


Division.  AIR-100,  Aircraft  Certification 
Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
Telephone:  (202)  267-9566. 

Part  121/135  Study 

Later  in  1996,  the  FAA  commissioned 
V^NTSC  for  a  second  studv  focusing  on 
a  retrofit  of  GPWS  with  EGPWS  on 
airplanes  operated  under  part  121  and 
part  135.  This  study  documents  an 
investigation  of  CFIT  aircraft  accidents 
involving  aircraft  fiying  under  part  121 
and  135  flight  rules,  or  their  foreign 
equivalents,  and  evaluating  the 
potential  for  accident  prevention  bv 
EGPWS. 

There  were  over  100  fatal  CFIT 
accidents  worldwide  during  the  study 
period  of  1985  to  1995.  A  list  of  47 
domestic  and  104  foreign  accidents  of 
aircraft  with  characteristics  similar  to 
those  that  would  be  covered  bv  the 
proposed  rule  was  compiled.  Of  these 
totals.  38  domestic  accidents  and  96 
foreign  accidents  involved  fatalities. 
Due  to  resource  constraints,  detailed 
analysis  of  all  these  accidents  was  not 
possible.  The  staff  of  the  VNTSC 
developed  a  methodology  and  scheme 
for  selecting  a  representative  sample  for 
detailed  study  and  analysis.  While  not 
an  exhaustive  compilation  of  all  CFIT 
accidents,  it  represents  an  effort  to 
review  the  characteristics  of  most  major 
CFIT  accidents.  From  this  process  nine 
accidents  were  selected  for  detailed 
analysis  worldwide. 

Analysis  showed  that  four  of  the  nine 
accidents  (44%)  should  have  been 
prevented  by  the  basic  GPVVS 
equipment  that  had  been  installed. 
However,  in  two  cases  the  GPVVS 
equipment  was  either  disconnected  or  it 
malfunctioned.  In  the  other  two  cases, 
poor  flight  crew  coordination  led  to 
inaction  following  the  GPWS  warning, 
rather  than  decisive  recoverv 
maneuvers,  until  impact  could  not  be 
avoided. 

In  contrast.  EGPWS  warning  times 
would  have  been  more  than  the  warning 
time  of  GPVVS  (which  was  assumed  by 
VNTSC  to  be  12-15  seconds)  in  all  nine 
cases.  In  seven,  warning  times  expected 
with  EGPWS  exceeded  those  of  GPWS 
by  over  20  seconds;  two  of  these  cases 
involved  differences  of  over  one  minute. 
In  general,  EGPWS  should  have 
provided  an  additional  margin  in  which 
flight  crews  could  assess  their  situation, 
discover  errors,  regain  situational 
awareness,  and  take  appropriate  action 
before  impact.  In  only  one  case  was  an 
assumed  EGPWS  warning  duration  only 
slightly  above  the  12-15  second 
minimum.  In  this  case  it  can  be  argued 
that  if  the  visual  forward  looking  terrain 
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display  in  EGPVVS  had  been  installed,  it 
may  have  prevented  the  pilot's  fatal 
wrong  turn  towards  the  mountains  in 
the  first  place.  Thus,  it  is  reasonable  to 
assume  that  EGPWS  could  probably 
have  prevented  all  nine  (100%)  of  these 
accidents. 

VNTSC  Conclusion:  GPWS  vs.  EGPWS 

The  VNTSC  part  121/135  study 
credits  GPWS  as  a  significant  factor  in 
reducing  the  frequency  of  CFIT 
accidents  since  1975.  However,  these 
accidents  have  not  been  totally 
eliminated  for  two  major  reasons: 

First,  many  of  the  GPWS  systems 
currently  in  use  are  earlier  generation 
systems,  installed  after  the  first  GPWS 
rulemaking  in  the  1970's.  Since  that 
time,  GPWS  equipment  has  been 
improved.  These  advances  typically 
involve  improvements  in  terrain 
detection  logic  that  enables  increased 
terrain  warning  durations  in  the  order  of 
10-15  seconds  on  average  resulting  in 
additional  time  for  the  pilot  that  can  be 
crucial  in  preventing  accidents.  The 
NTSB  addressed  this  issue  by 
recommending  to  the  FAA  that  early 
generation  GPWS  equipment  be 
upgraded.  (NTSB  recommendations  A- 
92-39  through  A-92-42.) 

As  a  result,  in  1996,  the  FAA  revised 
TSO-C92b  and  issued  TSO-C92C. 
Specifically,  this  new  TSO  added  new 
requirements  and  features  to  GPWS: 
aural  warnings  that  would  identify  the 
reason  for  GPWS  warnings;  the 
inclusion  of  airspeed  in  the  logic  that 
determines  GPWS  warning  times; 
altitude  callouts  during  nonprecision 
approaches;  and  warnings  based  on 
airport  location  and  aircraft  position 
data. 

Second,  even  with  these  added 
features.  GPWS  equipment  has  two 
important  Umitations:  (1)  GPWS  does 
not  have  the  capability  to  "look 
forward,"  but  instead  only  "looks 
down,"  relying  on  radio  altimeter  data. 
For  this  reason,  there  is  little  or  no 
warning  if  the  terrain  ahead  of  an 
airplane  rises  in  a  steep  gradient.  This 
limitation  is  known  as  the  "vertical 
clifP'  limitation.  (2)  To  prevent  nuisance 
ground  proximity  warnings  during  final 
approach,  for  an  aircraft  in  stabilized 
descent  on  a  non-precision  approach 
(i.e.,  one  in  which  lateral,  but  not 
vertical  or  glide  slope,  guidance  is 
provided),  with  gear  and  flaps  extended, 
all  GPWS  warning  modes  are 
desensitized.  Thus  a  flight  crew  wrill 
receive  no  warning  if  their  aircraft  is  not 
in  fact  lined  up  with  a  runway.  This 
limitation  is  known  as  the  "non- 
precision  approach  (NPA)  trap" 
limitation. 


In  its  conclusion,  the  VNTSC  states 
that  there  is  compelling  evidence  of  the 
potential  effectiveness  of  EGPWS  in 
preventing  CFIT  accidents.  EGPWS 
would  have  provided  the  same  or 
increased  warning  durations  over  GPWS 
had  each  aircraft  continued  along  the 
accident  track,  and  should  have 
provided  sufficient  warning  to 
effectively  prevent  all  nine  cases 
studied.  The  study  emphasized  that  the 
CFIT  accident  prevention  in  all  cases 
would  have  resulted  not  so  much  from 
increased  warning  durations  following 
system  detection  of  terrain  threats,  as 
from  the  fact  that  flight  crews,  given  a 
continuous  terrain  display,  would  have 
perceived  these  terrain  threats  and 
responded  to  them  well  before  EGPWS 
was  required  to  generate  warnings. 

Elaborating  further,  the  study  states 
that  the  continuous  terrain  display 
feature  of  EGPWS  may  be  even  more 
important  than  the  terrain  threat 
detection/alert/waming  features  in 
breaking  the  chain  of  decisions  leading 
to  CFIT.  Flight  crews  lacking  visual 
perspective  are  given  a  continuous 
display  of  nearby  terrain,  greatly 
heightening  situational  awareness. 
Rather  than  a  "last  ditch"  warning  of 
imminent  danger,  the  continuous  terrain 
display  would  allow  crews  to  maneuver 
to  avoid  terrain  long  before  it  ever 
becomes  an  obstruction  to  their  flight 
path.  It  thus  represents  a  pivotal 
advance  in  providing  flight  crew  terrain 
awareness. 

The  FAA  agrees  that  the  terrain 
situation  awareness  display  is  a 
valuable  function  and  therefore 
proposes  to  mandate  its  use.  However, 
the  alerting  functions  also  are  critical. 
Because  of  the  various  piloting  duties, 
functions  and  activities,  a  pilot  does  not 
monitor  one  instrument  100%  of  the 
time,  and  this  will  be  the  case  with  a 
terrain  situation  awareness  display.  The 
alerting  functions  provide  the  final 
safety  margin  that  directs  the  pilot  to 
take  life-saving  action. 

While  recognizing  the  terrain 
awareness  benefits  of  the  terrain 
display,  the  VNTSC  study  also 
recognizes  that  such  a  display  may 
present  a  new  set  of  challenges  to  pilots. 
The  TAWS's  topographical  map  display 
will  offer  a  temptation  for  pilots  to  use 
it  for  navigational  purposes.  Pilot 
training  should  emphasize  that  other 
aircraft  systems  are  intended  for  this 
purpose,  and  any  TAWS  terrain  display 
features  are  intended  only  to  provide 
terrain  awareness,  not  for  aerial 
navigation.  See  also  Notice  N8110.64, 
Enhanced  Ground  Proximity  Warning 
System,  which  provides  guidance  on 
EGPWS  and  specifies  that  Airplane 
Flight  Manuals  should  state  that  EGPWS 


shouldn't  be  used  for  navigational 
purposes. 

In  light  of  the  potential  savings  of 
human  life  and  the  economic  costs  of 
destroyed  or  damaged  aircraft,  the 
report  recommends  that  the  FAA  amend 
14  CFR  parts  121  and  135  to  require 
mandatory  installation  in  affected 
aircraft  fleets  of  TAWS.  A  more  detailed 
discussion  and  analysis  is  included  in 
FAA  study  DOT-TSC-FA6D1-96-03. 
Investigation  of  Controlled  Flight  Into 
Terrain  (For  Selected  Aircraft  Accidents 
Involving  Aircraft  Flying  Under  FAR 
Parts  121  and  135  Flight  Rules  and  the 
Potential  for  Their  Prevention  by 
Enhanced  Ground  Proximity  Warning 
System  (EGPWS)). 

Functions  and  Approval  of  TAWS 

Functions  of  TAWS 

Recent  technological  advancements — 
such  as  more  precise  navigation 
systems,  increased  computer  memory 
storage  and  better  display  technology — 
have  allowed  the  development  of  terrain 
alerting  and  warning  systems.  Current 
systems  under  development  have  three 
common  features:  (1)  Use  of  airplane 
position  information  from  the  airplane's 
navigation  system(s),  (2)  an  onboard 
terrain  data  base,  and  (3)  a  means  of 
displaying  the  surrounding  terrain.  All 
systems  currently  under  development 
function  in  the  following  same  manner. 
Airplane  position  information  from  the 
airplane  navigation  system  is  fed  to  the 
TAWS  computer.  The  TAWS  computer 
compares  the  airplane's  current  position 
and  flight  path  with  the  terrain  data 
base  also  in  the  TAWS  computer.  If 
there  is  a  potential  threat  of  collision 
with  terrain,  the  TAWS  computer  sends 
warning  alerts  to  the  airplane's  audio 
system.  The  TAWS  computer  also 
inputs  display  data  to  either  the  weather 
radar,  the  Electronic  Flight  Information 
System  (EFIS)  or  some  other  display 
screen  on  which  then  is  showm  the 
surrounding  terrain  with  the  threat 
terrain  highlighted.  Specific 
certification  requirements  for  the  TAWS 
is  contained  in  TSO-C151. 

An  example  of  a  specific  TAWS 
currently  certificated  by  the  FAA 
handles  the  above  functions  as  follows: 

(1)  Alerting  Times 

The  function  of  the  new  proposed 
TAWS  standard  is  to  prevent  CFIT  by 
providing  alerting  times  earlier  than 
those  provided  by  existing  ground 
proximity  warning  systems 
manufactured  in  accordance  with 
Technical  Standard  Order  (TSO)-C92c. 
Typically  GPWS  aural  and  visual 
warnings  occur  about  20  seconds  or  less 
before  potential  impact  with  terrain. 
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The  visual  warning  is  usually  a  blinking 
light  and  the  aural  warning  is  usually  a 
message  through  the  airplane's  audio 
system. 

Studies  indicate  that  average 
combined  pilot  and  aircraft  reaction 
time  to  avoid  a  CFIT  after  warning  is 
within  the  12  to  15  second  range.  The 
FAA  has  approved  for  installation  a 
TAWS  (the  EGPWS)  that  provides  an 
initial  alert  approximately  60  seconds 
before  potential  impact  and  another 
alert  about  30  seconds  before  potential 
impact.  These  alerts  are  both  aural  and 
visual.  These  alerting  times  were  based 
on  data  from  actual  CFIT  accidents  and 
were  chosen  by  the  manufacturer  as  the 
best  compromise  to  provide  timely 
alerts  while  still  minimizing  nuisance 
alarms.  Human  factors  research  and 
FAA  experience  show  that,  if  an  aural 
cockpit  alarm  sounds  too  often  as  a  false 
alarm,  the  flight  crew  will  either  begin 
to  ignore  it  or  will  be  tempted  to  disable 
the  system.  Therefore,  while  the  forward 
looking  capability  of  TAWS  could 
provide  an  alert  far  in  advance  of 
potential  impact,  the  alerting  time  must 
be  as  short  as  possible,  while  still 
allowing  an  adequate  time  to  avoid 
impact.  The  FAA  will  carefully  evaluate 
the  alerting  times  for  each  proposed 
TAWS,  but  expects  that  manufacturers 
will  provide  at  least  20  seconds  in 
advance  of  a  potential  impact. 

(2)  Forward  Looking  Capability 

The  increased  alerting  function  is 
made  possible  by  a  "forward  looking" 
feature.  This  function  in  turn  is  made 
possible  by  inputting  aircraft  position 
from  the  global  positioning  system 
(GPS)  or  a  flight  management  system 
(FMS)  into  the  TAWS  computer  in 
which  a  terrain  database  is  already 
stored.  Using  aircraft  position, 
performance  and  configiiration  data,  the 
TAWS  computer  calculates  an  envelope 
along  the  projected  flight  path  of  the 
aircraft  emd  compares  that  to  the  terrain 
database.  If  there  is  a  potential  impact 
with  terrain,  the  system  provides 
appropriate  aural  and  visual  alerts.  This 
feature  also  makes  possible  a  terrain 
(situational)  awareness  display  that 
could  be  used  on  a  dedicated  TAWS 
display  screen,  a  weather  radar,  or  an 
EFIS  display  screen.  Terrain  within 
certain  vertical  distances  of  the  aircraft 
is  displayed  in  various  color  densities. 
The  FAA  would  accept  green,  yellow 
and  red  because  these  are  the  colors 
currently  available  on  the  weather  radar 
display. 

(3)  Terrain  Clearance  Floor 

TAWS  also  provides  a  terrain 
clearance  floor  that  adds  an  additional 
element  of  protection  to  the  GPWS 


warning  modes.  The  terrain  clearance 
floor  creates  an  increasing  terrain 
clearance  envelope  around  the  intended 
airport  runway  directly  related  to  the 
distance  from  the  runway.  The  terrain 
clearance  floor  alerts  are  based  on 
aircraft  location,  nearest  runway  center 
point  position,  and  radio  altitude.  The 
terrain  clearance  floor  provides  an  alert 
based  on  insufficient  terrain  clearance 
even  when  in  landing  configuration. 
This  is  an  improvement  over  the  current 
GPWS,  which  becomes  deactivated 
when  an  airplane's  wing  flaps  and 
landing  gear  are  in  landing 
configuration. 

If  an  airport  has  glide-slope 
equipment  that  is  operating,  the  flight 
crew  can  rely  on  that  equipment  to 
guide  the  airplane;  the  TAWS  terrain 
clearance  floor  function  may  not  be 
needed.  However,  if  the  airport  does  not 
have  gUde-slope  equipment  or  it  is  not 
operating,  the  flight  crew  must  perform 
a  non-precision  approach.  In  this  case, 
if  the  flight  crew  is  unawcire  of  its 
location  and  comes  in  too  low  or  too 
soon,  the  terrain  clearance  floor 
function  would  generate  an  aural  alarm. 

Approval  of  TAWS 

Currently,  the  FAA  approves  the 
manufacture  and  installation  of  Ground 
Proximity  Warning  Systems  through 
Technical  Standard  Orders.  Sections 
121.360  and  135.153  require  the  use  of 
GPWS  meeting  TSO-C92,  which  has 
been  reissued  as  TSO-C92a,  TSO-C92b, 
and  TSO-C92C.  The  FAA  does  not 
intend  to  revise  TSO-C92c  to  include 
TAWS  requirements. 

Instead,  the  FAA  is  developing  and 
will  issue  a  new  and  separate  TSO  for 
TAWS.  The  new  TSO-C151,  Terrain 
Awareness  and  Warning  System,  is 
being  developed  through  the  FAA  TSO 
process  which  allows  for  public 
comments.  Any  person  desiring  to 
review  and  comment  on  the  draft  TSO- 
ClSl  may  obtain  a  copy  of  the  draft 
TSO-C151  from  the  person  mentioned 
in  the  section  entitled  FOR  FURTHER 
INFORMATION  CONTACT.  This  TSO  would 
be  the  means  to  obtain  FAA  approval  of 
the  TAWS  product.  The  FAA  also  will 
develop  and  issue  a  TAWS  advisory 
circular  (AC).  This  AC  would  describe 
an  acceptable  means  of  obtaining  FAA 
installation  approval.  Notice  8110.64, 
Enhanced  Ground  Proximity  Warning 
System  (EGPWS)  is  the  current  interim 
guidance  to  be  used  for  the  installation 
and  approval  of  TAWS.  The  FAA  has 
issued  a  policy  statement  that  states  that 
the  contents  of  Notice  8110.64  shall 
remain  valid  until  the  TSO  and  AC  are 
published. 

An  applicant  that  meets  the  proposed 
requirements  of  TSO-C151  also  will  be 


entitled  to  a  TSO-C92c  authorization,  if 
requested,  with  a  TSO-ClSl 
authorization.  The  performance  and 
environmental  standards  of  TSO-C92c 
are  included  within  TSO-ClSl.  Any 
equipment  bearing  a  TSO-ClSl  label 
will  meet  the  requirements  of  F.^R  part 
121.360  and  135.153. 

The  Proposal 

The  FAA  is  proposing  to  add 
§§91.223.  121.354.  and  135.154  to 
require  the  installation  of  FAA- 
approved  terrain  awareness  and 
warning  systems  (TAWS),  The  FA.^  is 
also  proposing  to  amend  §§  121.360  and 
135.153  to  add  an  expiration  date  of 
four  years  after  the  effective  date  of  the 
final  rule  for  the  use  of  current  GPWS 
systems,  thereafter,  compliance  with 
those  sections  would  not  be  allowed  in 
heu  of  the  provisions  proposed  herein. 

For  operations  under  part  121  the 
proposed  rule  would  apply  to  ail 
turbine-powered  airplanes.  For  all  other 
operations  (parts  91,  125,  129,  and  135) 
the  proposed  rule  would  applv  to  all 
turbine-powered  airplanes  type 
certificated  to  have  six  or  more 
passenger  seats,  excluding  any  pilot 
seat.  The  FAA  proposes  that,  beginning 
one  year  after  the  effective  date  of  the 
final  rule,  U.S. -registered  airplanes 
manufactured  after  that  date  be 
equipped  with  TAWS.  The  FAA  also 
proposes  that  existing  turbine-powered 
airplanes  be  equipped  wiUi  TAWS 
within  four  years  after  the  effective  date 
of  the  final  rule.  This  requirement  for 
existing  airplanes  would  apply  to  all 
airplanes  manufactured  on  or  before  one 
year  after  the  effective  date  of  the  final 
rule.  (For  more  discussion  of  the 
compliance  dates  and  how  they  were 
chosen,  see  the  Regulatory  Evaluation 
Summary  later  in  this  preamble.) 

The  proposal  would  therefore  ensure 
that  all  applicable  airplanes  operated 
under  parts  91.  121,  and  135  have  the 
most  up-to-date  and  effective  equipment 
needed  to  help  prevent  CFIT  accidents. 
The  proposal  would  also  ensure  that 
operators  under  part  125  and  operators 
of  U.S. -registered  airplanes  under  part 
129,  who  must  also  comply  with  part 
91.  are  similarly  equipped  in  order  to 
prevent  CFIT  accidents. 

The  FAA  is  also  proposing  that 
operators  include  in  their  Airplane 
Flight  Manuals  the  appropriate 
procedures  for  operating  and 
responding  to  the  audio  and  visual 
warnings  of  TAWS. 

The  FAA  is  not  proposing  changes  to 
current  training  requiremerits  in  this 
NPRM.  However  recent  new  training 
requirements  on  crew  resource 
management  (CRM)  for  flight 
crewmembers  should  provide  additional 
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safeguards  in  conjunction  with  the  use 
of  TAWS.  This  requirement  will  apply 
to  flight  crewmembers  operating  under 
parts  121  and  135  and  will  take  effect 
on  March  19,  1998.  (60  FR  65940, 
December  20.  1995). 

The  proposed  rule  would  apply  only 
to  turbine-powered  airplanes.  The  FAA 
specifically  requests  comments  on 
whether  it  should  require  the 
installation  of  TAWS  on  reciprocating 
engine-powered  airplanes.  What  would 
be  the  impact  on  safety  of  such  a 
requirement?  Are  there  technical 
reasons  why  TAWS  is  or  is  not 
appropriate  for  reciprocating  engine- 
powered  airplanes?  Should  TAWS  be 
required  for  reciprocating  engine- 
powered  airplanes  of  a  certain  size?  The 
FAA  will  study  data  and  information 
submitted  by  commenters  in  response  to 
these  questions  before  making  a 
determination  as  to  whether  TAWS 
should  be  required  for  reciprocating 
engine-powered  airplanes.  If  the 
decision  is  made  to  require  TAWS  on 
reciprocating  engine-powered  airplanes 
it  will  be  addressed  in  a  separate 
rulemaking. 

Impact  of  the  Proposed  Rule 

The  impact  of  the  proposed  rule  on 
operations  under  parts  91,  121,  and  135 
would  be  similar  to  the  impact  of  the 
installation  of  TAWS  on  newly 
manufactured  airplanes,  i.e.,  installation 
would  be  required  beginning  one  year 
after  the  effective  date  of  the  final  rule. 
Because  operators  under  part  125  and 
operators  of  U.S. -registered  airplanes 
under  part  129  must  comply  with  part 
91,  they  would  also  have  to  meet  this 
requirement. 

The  requirement  for  TAWS  on 
existing  airplanes  would  impact 
operators  under  the  affected  parts 
differently.  Those  operators  under  part 
91  (including  operators  under  part  125 
and  operators  of  U.S. -registered 
airplanes  under  part  129)  who  are 
currently  not  required  to  have  GPWS 
would,  in  most  cases,  be  required  to 
install  TAWS  within  the  four  year 
compliance  period.  In  those  cases  where 
GFVVS  was  previously  installed  on  a 
voluntary  basis,  operators  would  also  be 
required  to  retrofit  their  airplanes  with 
TAWS  within  four  years.  Retrofits 
would  also  apply  in  cases  where  part 
125  operators  lease  part  121  airplanes 
that  are  already  equipped  with  GPWS. 

For  existing  airplanes  under  parts  121 
and  135.  which  currently  must  have 
GPWS,  operators  would  be  required  to 
retrofit  their  airplanes  to  install  TAWS 
within  four  years.  It  should  also  be 
noted  that  the  proposed  rule  adds  to  the 
e.xisting  part  135  requirement  by 
requiring  TAWS  on  an  additional  group 


of  airplanes:  those  type  certificated  to 
have  six  to  nine  passenger  seats, 
excluding  any  pilot  seat.  The  current 
rule  requires  GPWS  for  airplanes  with 
10  or  more  seats  under  part  135.  If  the 
operators  of  this  group  of  airplanes  have 
not  already  installed  EGPWS 
voluntarily,  the  proposed  rule  would 
require  a  new  installation  of  TAWS.  The 
FAA  acknowledges  that  this  proposal 
may  require  the  retrofit  of  aircraft  that 
are  equipped  with  current  generation 
GPWS.  For  example,  the  1992  rule 
discussed  earlier,  required  GPWS  on  all 
turbine-powered  airplanes  with  10  or 
more  passenger  seats.  The  FAA 
specifically  requests  comment  on  the 
requirement  for  TAWS  for  such 
airplanes,  (e.g.  Should  the  retrofit  be 
required  only  in  airplanes  carrying  more 
than  a  certain  number  of  passengers?) 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
analyses.  First  Executive  Order  12866 
directs  that  each  Federal  agency  shall 
propose  or  adopt  a  regulation  only  upon 
a  reasoned  determination  that  the 
benefits  of  the  intended  regulation 
justify  its  costs.  Second,  the  Regulatory 
Flexibility  Act  of  1980  requires  agencies 
to  analyze  the  economic  effect  of 
regulatory  changes  on  small  entities. 
Third,  the  Office  of  Management  and 
Budget  directs  agencies  to  assess  the 
effects  of  regulatory  changes  on 
international  trade.  Finally,  the 
Unfunded  Mandates  Reform  Act  of  1995 
requires  that  agencies  assess  the  impact 
of  regulatory  changes  on  State,  local 
tribal  governments  and  private  sector.  In 
conducting  these  analyses,  the  FAA  has 
determined  that  this  rule:  (1)  Would 
generate  benefits  that  justify  its  costs 
and  is  a  "significant  regulatory  action" 
as  defined  in  the  Executive  Order;  (2)  is 
significant  as  defined  in  DOT's 
Regulatory  Policies  and  Procedures;  (3) 
would  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  (4) 
would  not  constitute  a  barrier  to 
international  trade,  and  (5)  would  not 
impose  a  significant  intergovernmental 
mandate  on  State,  local  or  tribal 
governments. 

Costs  and  Benefits  for  Airplanes 
Operated  Under  14  CFR  Part  121 

Under  the  assumption  that  in-service 
airplanes  must  be  equipped  with  a 
terrain  awareness  and  warning  system 
by  January  1,  2003  (four  years  after  an 
assumed  effective  date  of  December  31, 
1998),  the  FAA  estimates  that 
approximately  6,000  in-service 
airplanes  operating  under  14  CFR  part 
121  would  be  affected  by  the  proposed 
rule.  In  addition,  the  proposal  would 


impact  approximately  400  newly 
manufactured  turbojet  and  turboprop 
transports  delivered  to  part  121  air 
carriers  per  year.  These  estimates — 
which  are  based  on  Aircraft  Registry 
records,  insurance  data,  and  proprietary 
forecasts — do  not  account  for  voluntary 
installations  of  TAWS  equipment. 
Overall,  the  FAA  projects  that 
approximately  1.100  airplanes  operating 
under  14  CFR  part  121  would  be 
equipped  with  TAWS  by  the  year  2002 
in  the  absence  of  any  requirement. 
Adjusting  these  estimates  to  account  for 
voluntary  installations,  however,  would 
not  significantly  affect  the  conclusions 
since  the  effect  would  be  roughly 
proportional  on  both  total  benefits  and 
costs. 

The  FAA  approves  TAWS 
installations  either  through 
Supplemental  Type  Certificates  issued 
to  an  applicant  other  than  the  airframe 
manufacturer;  or,  in  the  case  of  the 
manufacturer,  either  a  STC  or  a  FAA- 
approved  type-design  change. 
Discussions  with  industry  indicate  that 
a  typical  first-of-type  certification 
program  would  cost  approximately 
$79,000  for  a  part  121  turbojet  airplane 
model  and  $37,000  for  a  part  121 
turboprop  airplane  model.  These  costs 
include  FAA  engineering  and 
administrative  costs.  First-of-type  STC's 
would  then  be  amended  to  cover 
additional  model-variants.  The  FAA 
estimates  that  such  amendments,  also 
called  "foUow-ons,"  could  be  developed 
at  a  cost  of  approximately  $67,000  for 
turbojets  and  $26,000  for  turboprops 
(again,  inclusive  of  FAA  costs). 

Accurately  estimating  the  number  of 
STC's  required  by  the  proposed  rule  is 
problematic  since  fiight  deck  equipment 
may  differ  between  operators  of  the 
same  model-variant.  For  example, 
several  different  approvals  may  be 
required  for  different,  say,  B737— 400's 
depending  on  the  equipment  options 
selected  by  the  various  operators.  This 
analysis  assumes  68  first-of-type 
certification  programs  and  84  follow-on 
programs.  It  should  be  noted  that,  even 
when  multiple  firms  perform  retrofits 
on  a  particular  model-variant,  the  FAA 
would  not  necessarily  require  multiple 
certification  or  follow-on  programs:  in 
practice,  only  the  first  entity  would 
incur  full  STC  development  costs. 
Subsequent  firms  could  then  purchase 
the  STC  incurring  incremental  expenses 
associated  with  ground  and  flight 
testing. 

The  FAA  estimates  that  total  STC 
costs  (including  follow-ons)  for  14  CFR 
part  121  operators  would  be 
approximately  $8.4  million,  or  $7.1 
million  at  present  value  (assuming  that 
STC  expenses  are  uniformly  distributed 
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during  the  period  1999-2000,  and  that 
the  discount  rate  is  7%). 

Since  ground  proximity  warning 
systems  are  already  required  for  part 
121  operators,  equipment  and 
installation  costs  associated  with  this 
proposal  would  include:  (1)  For  newly 
manufactured  airplanes,  the  difference 
in  cost  between  current  generation 
GPWS  and  TAWS.  and.  (2)  for  in-service 
airplanes,  the  cost  of  removing  the 
existing  ground  proximity  warning 
system  and  replacing  it  with  TAWS  (net 
the  rebate  value  of  the  GPWS 
equipment).  Since  GPWS  and  TAWS 
units  are  approximately  the  same 
weight,  and  since  TAWS  requires  no 
more  maintenance  than  GPWS, 
incremental  part  121  operating  and 
maintenance  costs  associated  vWth  the 
proposed  rule  are  negligible. 

Retrofit  costs  depend  on  the  type  of 
equipment  already  in  use  in  an  affected 
airplane.  Differences  in  costs  can  be 
ascribed  to  the  relative  trade-in  values 
of  various  vintages  of  GPWS  units  and 
the  fact  that,  in  some  cases,  GPWS 
includes  an  integral  windshear 
detection  system.  (In  some  cases, 
operators  may  be  forced  to  replace  both 
the  GPWS  and  windshear  detection 
systems.  The  analysis  accounts  for  this 
additional  cost  where  applicable.)  Unit 
(i.e.  per  airplane)  retrofit  costs  can  be 
summarized  as  follows:  (1)  In-service 
turbojet  airplanes  equipped  vdth  early- 
generation  GPWS — $59,480,  (2)  in- 
service  turbojet  airplanes  equipped  with 
current-generation  GPWS — $64,980,  (3) 
newly  manufactured  turbojet 
airplanes — $12,000,  (4)  in-service  30+ 
passenger  turboprop  airplanes  equipped 
with  early-generation  GPWS — $59,480, 
(5)  in-service  30+  passenger  turboprop 
airplanes  equipped  with  current- 
generation  GPWS — $57,280.  (6)  newly 
manufactured  30+  passenger  turboprop 
airplanes— $12,000,  (7)  in-service  less- 
than-30-seat  turboprop  airplanes — 
$20,600.  (8)  newly  manufactured  less- 
than-30-seat  turboprop  airplanes — 
$2,000. 

These  unit  costs  include:  TAWS 
system  costs,  installation  kit  costs, 
installation  labor  costs,  an  adjustment 
for  spares  and  simulator  installations 
(assumed  to  be  10%  of  TAWS  systems 
costs),  and  adjustments  for  additional 
navigation  equipment  and  displays 
required  in  some  aircraft.  Aside  from 
the  provision  for  simulator  units, 
incremental  training  costs  are  assumed 
to  be  negligible.  The  FAA  invites 
comment  on  these  cost  assumptions. 

The  FAA  estimates  that  TAWS 
equipment  and  installation  costs  for  the 
affected  in-service  14  CFR  part  121  fleet 
would  be  approximately  $361.5  million, 
or  $297.0  million  at  present  value.  Total 
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equipment  and  installation  costs  for 
newly  manufactured  airplanes  delivered 
to  part  121  air  carriers  during  the  ten 
year  forecast  period  1999-2008  would 
be  approximately  $47.5  million,  or 
$31.3  million  at  present  value. 
Therefore,  total  part  121  costs — 
including  certification  costs,  retrofit 
costs,  and  incremental  TAWS  costs  for 
newly  manufactured  airplanes  delivered 
between  1999  and  2008 — would  be 
approximately  $408.9  million,  or  $328.3 
million  at  present  value. 

The  benefits  of  TAWS  again  depend 
on  the  type  of  GPWS  unit  it  would 
replace.  The  risk  reduction  potential  of 
TAwS  when  measured  against  an  early- 
generation  GPWS  system,  for  example] 
is  higher  than  the  risk  reduction 
potential  measured  against  a  current- 
generation  system.  Risk  reduction 
estimates  for  various  combinations  of 
airplane  types  and  GPWS  vintages  are 
based  on  analyses  of  eight  CFIT 
accidents  involving  14  CFR  part  121  air 
carriers  (this  includes  two  part  135  air 
carriers  now  required  to  operate  under 
14  CFR  part  121)  which  occurred  during 
the  ten-year  period  1986-1995.  The 
einalyses — conducted  by  the  Volpe 
National  Transportation  Systems  Center 
and  referred  to  earlier  in  the  preamble — 
took  into  consideration,  among  other 
things,  the  type  of  GPWS  equipment  (if 
any),  on-board  at  the  time  of  the 
accident,  and  the  relative  effects  of 
current-generation  GPWS  versus  TAWS. 
On  the  basis  of  the  Volpe  results,  the 
FAA  estimates  the  following  rates  of 
CFIT  risk  reduction:  (1)  Turbojet 
airplanes  equipped  with  early- 
generation  GPWS — 0.079  averted 
accidents  per  million  flight  hours,  (2) 
turbojet  airplanes  equipped  with 
current-generation  GPWS — 0.048 
averted  accidents  per  million  flight 
hours,  (3)  30+  passenger  turboprop 
airplanes  equipped  with  early- 
generation  GPWS — 0.079  averted 
accidents  per  million  flight  hours,  (4) 
30+  passenger  turboprop  airplanes 
equipped  with  current-generation 
GPWS — 0.048  averted  accidents  per 
million  flight  hours,  (5)  less-than-30- 
seat  turboprop  airplanes — 0.118  averted 
accidents  per  million  flight  hours. 

Estimates  of  lifecycle  benefits  were 
calculated  on  a  per-airpleine  basis  and 
summed  over  all  affected  part  121 
airplanes  to  obtain  an  estimate  of  the 
expected  fleet  benefits.  The  calculations 
took  into  consideration:  (1)  The 
passenger  capacity  of  each  airplane,  (2) 
average  load  factors  for  various  types  of 
operations,  (3)  the  number  of  flight 
crew,  (4)  the  probability  of  fatalities 
given  a  CFIT  accident,  (5)  the  expected 
value  of  the  airplane  at  the  time  of 


accident,  and  (6)  the  expected 
remaining  service  life  of  the  airplane. 

The  FAA  estimates  that  total  lifecvcle 
benefits  for  the  affected  14  CFR  part  121 
fleet  (including  the  lifecycle  benefits 
accruing  to  newly  manufactured 
airplanes  delivered  during  the  period 
1999-2008)  are  approximately  $5.9 
billion,  or  $2.1  billion  at  present  value. 
Therefore,  the  ratio  of  discounted 
benefits  to  discounted  costs  is 
approximately  6.5  to  1.0. 

Three  of  the  eight  preventable  part 
121  CFIT  accidents  occurred  during 
international  operations  of  U.  S. 
carriers.  The  FAA  evaluated  the  benefits 
and  costs  of  lesser  requirements  on 
operators  conducting  only  domestic 
flights.  This  analysis,  however,  showed 
substantial  benefits  associated  with  the 
TAWS  requirement  for  in-ser\ice 
airplanes  flying  only  domestic  routes. 
(See  the  Preliminar\'  Regulatorv' 
Evaluation.  Section  VII  ".Analysis  of 
Alternatives.") 

Costs  and  Benefits  for  Airplanes 
Operated  Under  14  CFR  Part  135 

The  FAA  estimates  that 
approximately  1.100  in-ser\'ice 
airplanes  operating  under  14  CFR  part 
135  would  be  affected  by  the  proposed 
rule.  Approximately  800  of  these  are 
10-30  seat  airplanes  that  are  currently 
required  to  have  GWPS,  and  300  are  6- 
9  seat  turbojets  and  turboprops 
currently  not  required  to  have  GPWS  In 
addition,  the  rule  would  affect 
approximately  500  new  turbojet  and 
turboprop  airplanes  delivered  to  part 
135  air  carriers  during  the  period  1999- 
2008.  The  FAA  is  not  aware  of  any  large 
scale  efforts  to  voluntarily  equip  part 
135  airplanes  with  terrain  awareness 
and  warning  systems. 

The  FAA  estimates  that  total 
certification  costs  for  typical  14  CFR 
part  135  turbojet  and  turboprop  airplane 
models  would  be  approximately 
$28,000  and  $20,000,  respectively.  An 
estimate  of  total  part  135  certification 
costs,  then,  is  obtained  by  multiplying 
the  per-certification  costs  by  an  estimate 
of  the  total  number  of  certifications 
required.  As  in  the  analysis  of  part  121, 
predicting  the  number  of  required  STC's 
for  part  135  is  problematic  owing  to 
potential  differences  between  and 
within  airplane  model-variants.  In  some 
cases,  more  than  one  TAWS  STC  may  be 
required  per  model,  in  other  cases,  one 
STC  may  cover  more  than  one  model. 
The  FAA  estimates  that  approximately 
50  turbojet  STC's  and  32  turboprop 
STC's  would  be  required  to  retrofit  the 
affected  part  135  fleet.  Therefore,  total 
fleet  certification  costs  are 
approximately  $2.1  milfion,  or  $1.8 
million  at  present  value  (again. 
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assuming  that  certification  costs  are 
uniformly  distributed  during  the  period 
1999-2000  and  that  the  discount  rate  is 
7%). 

As  noted  earlier,  the  incremental  costs 
(and  benefits)  of  the  rule  depend  in  part 
on  the  type  of  GPWS  equipment  already 
in  service.  Operators  who  already  have 
GPWS  equipment,  for  example,  would 
incur  no  additional  operating  or 
maintenance  costs.  In  the  absence  of 
detailed  information  on  which 
particular  airplanes  have  or  do  not  have 
GPWS,  the  FAA  assumes  that  all 
airplanes  are  in  compliance  with 
current  Federal  Aviation  Regulations — 
but  do  not  exceed  those  requirements 
(that  is,  there  is  no  adjustment  made  for 
voluntary  GPWS  installations).  Thus,  it 
is  assumed  that  all  6-9  passenger  seat 
turbine  engine  airplanes  are  not 
equipped  with  any  type  of  ground 
proximity  warning  system. 

Unit  equipment  and  installation  costs 
for  affected  part  135  airplanes  are  as 
follows:  (1)  In-service  turbojet  airplanes 
seating  6-9  passengers — $27,950,  (2) 
newly-memufactured  turbojet  airplane 
seating  6-9  passengers — $26,475,  (3)  in- 
service  turbojet  airplanes  seating  10  or 
more  passengers — $24,300,  (4)  newly 
manufactured  turbojet  airplanes  seating 
10  or  more  passengers — $7,000,  (5)  in- 
service  turboprop  airplanes  seating  6—9 
passengers — $30,150,  (6)  newly- 
manufactured  turboprop  airplanes 
seating  6-9  passengers — $28,575,  (7)  in- 
service  turboprop  airplanes  seating  10 
or  more  passengers — $24,300,  (8)  newly 
manufactured  turboprop  airplauies 
seating  10  or  more  passengers — $7,000. 
(Recall  that  GPWS  is  already  required 
for  10-30  seat  airplanes.  Therefore, 
incremental  TAWS  cost  for  newly 
manufactiu-ed  airplanes  in  this  group 
equal  the  difference  in  cost  between 
TAWS  and  basic  GPWS.)  As  before, 
these  costs  include;  TAWS  equipment 
costs,  installation  kit  costs.  GPS  and 
display  costs,  and  an  adjustment  for  a 
radar  altimeter  (not  present  on  some 
aircraft). 

As  noted  above,  incremental 
operating  and  maintenance  costs  are 
only  associated  with  airplanes  lacking 
GPWS  equipment — by  assumption 
airplanes  seating  6-9  passengers.  The 
FAA  estimates  that  the  weight  of  an 
average  TAWS  installation  would  be 
approximately  9  pounds  for  a  turbojet 
airplane  and  8  pounds  for  a  turboprop 
airplane.  Annual  maintenance  costs  are 
approximately  5%  of  TAWS  equipment 
costs,  therefore  annual  incremental 
operating  (fuel  consumption)  and 
maintenance  costs  equal  $870  and  $936 
for  6-9  passenger  turbojet  and 
turboprop  airplanes,  respectively. 


Total  lifecycle  costs  for  the  affected  14 
CFR  part  135  fleet — including 
certification,  equipment,  installation, 
operating  and  maintenance  costs — 
would  be  approximately  $45.2  million, 
or  $30.8  million  at  present  value.  Again, 
this  total  includes  projected  lifecycle 
costs  for  newly  manufactured  6-^  seat 
turbojet  and  turboprop  airplanes 
delivered  to  part  135  operators  between 
1999  and  2008. 

Following  the  procedure  discussed 
under  part  121.  the  estimated  benefits 
for  14  CFR  part  135  operations  are  a 
function  of  airplane  seating  capacity, 
load  factors,  annual  flight  hours,  GPWS 
equipage,  etc.  Again,  expected  TAWS 
benefits  for  any  particular  airplane 
depend  on  whether  or  not  the  airplane 
already  has  GPWS  and,  if  it  does,  the 
vintage  of  system  installed.  Risk 
reduction  estimates  are  as  follows:  (1) 
Turbojet  airplanes  seating  6-9 
passengers — 0.861  accidents  averted  per 
million  flight  hours,  (2)  turbojet 
airplanes  seating  10  or  more 
passengers — 0.036  accidents  averted  per 
million  flight  hours,  (3)  turboprop 
airplanes  seating  6—9  passengers — 2.310 
accidents  averted  per  million  flight 
hours,  (4)  turboprop  airplanes  seating  10 
or  more  passengers — 0.091  accidents 
averted  per  million  flight  hours.  For 
airplanes  with  6-9  seats,  risk  estimates 
are  based  on  analyses  of  approximately 
40  accidents  involving  turbojet  and 
turboprop  airplanes  operating  under  14 
CFR  part  91.  For  airplanes  with  10-30 
seats,  risk  estimates  are  based  on  the 
service  experience  of  similar  airplanes 
operated  under  14  CFR  part  121.  (At  the 
time  of  this  writing,  the  FAA  has  asked 
the  Volpe  center  to  review  the  part  135 
CFIT  accident  data  from  the  original 
study 

Based  on  these  results,  the  FAA 
projects  that  TAWS  benefits — that  is  the 
value  of  reduced  CFIT  risks— for  14  CFR 
part  135  operators  would  be 
approximately  $84.4  million,  or  $38.2 
million  at  present  value  (including 
benefits  accruing  to  affected  part  1 35 
airplanes  dehvered  between  1999  and 
2008).  Therefore,  the  ratio  of  discounted 
benefits  to  discounted  costs  would  be 
approximately  1.24  to  1.0. 

The  FAA  notes  that  in  the  case  of 
airplanes  carrying  fewer  numbers  of 
passengers,  there  is  a  clear  overall  net 
benefit  in  requiring  TAWS  to  replace 
early  generation  GPWS.  While  relative 
benefits  are  lower  for  smaller  aircraft 
that  have  only  recently  been  retrofitted 
with  current  generation  GPWS, 
excepting  such  airplanes  could  create  a 
situation  where  the  FAA  would  require 
more  sophisticated  equipment  for 
noncommercial  aircraft  as  compared 
with  some  commercial  aircraft. 


Costs  and  Benefits  for  Airplanes 
Operated  Under  14  CFR  Part  91 

Affected  14  CFR  part  91  airplanes,  for 
the  piurpose  of  this  analysis,  are  defined 
as  a  residual — i.e.  the  total  affected  fleet 
of  U.S.  registered  turbine  powered 
airplanes  minus  the  affected  14  CFR 
parts  121  and  135  fleets.  The  part  91 
residual  includes  general  aviation 
aircraft  (corporate,  business,  personal, 
instruction,  aerial  application,  and 
other),  large  airplanes  (having  a  seating 
capacity  of  20  or  more  or  a  maximum 
payload  capacity  of  6,000  pounds  or 
more)  operating  under  14  CFR  part  125, 
and  U.S.  registered  airplanes  operating 
under  14  CFR  part  129.  Under  this 
simple  residual  approach,  the  FAA 
estimates  that  approximately  5,500 
turbojet  airplanes  and  5.700  turboprop 
airplanes  (not  operating  under  14  CFR 
parts  121  and  135)  would  be  affected  by 
the  proposed  rule.  The  FAA  estimates 
that  an  additional  220  newly 
manufactured  turboprops  and  120 
newly  manufactured  turbojets  would  be 
affected  annually. 

The  FAA  estimates  that  the  proposed 
rule  would  require  approximately  57 
STC's  at  a  total  cost  of  $1.3  million,  or 
$1.1  million  at  present  value  (assuming 
that  certification  costs  are  uniformly 
distributed  over  the  period  1999-2000, 
and  that  the  discount  rate  is  7%). 

Per  airplane  equipment  and 
installation  costs  would  be 
approximately  $27,950  and  $30,150  for 
typical  in-service  turbojet  and  turboprop 
airplanes,  respectively.  TAWS 
equipment  and  installation  costs  for 
newly  manufactured  airplanes — 
approximately  $26,475  per  turbojet 
airplane  and  $28,575  per  turboprop 
airplane — are  slightly  lower  reflecting 
lower  installation  costs. 

Annual  incremental  operating  and 
maintenance  costs  would  be 
approximately  $870  for  turboprop 
airplanes  and  $936  for  turbojet 
airplanes.  Total  lifecycle  costs  for  the 
affected  (residual)  14  CFR  part  91  fleet, 
then,  are  approximately  $642.9  million, 
or  $415.3  milhon  at  present  value.  As  in 
the  analyses  of  14  CFR  parts  121  and 
135.  cost  estimates  include  lifecycle 
costs  for  in-service  airplanes  and  newly 
manufactured  airplanes  delivered 
between  1999  and  2008. 

Estimates  of  the  benefits  accruing  to 
part  91  operators  are  based  on  the  Volpe 
accident  analyses  (discussed  above).  C3f 
the  44  accidents,  11  involved  turbojets 
and  33  involved  turboprops.  Probable 
cause,  as  determined  by  NTSB,  was 
pilot  error  in  all  cases — principally 
through  failure  to  maintain  proper 
altitude,  use  of  improper  instrument 
flight  rules  or  visual  flight  rules 
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procedures,  or  poor  planning/decision- 
making.  Volpe  analyses  determiHed  that 
current  technology  ground  proximity 
warning  systems  could  have  prevented 
33  of  the  44  accidents.  On  the  other 
hand,  TAWS  could  have  prevented  42 
of  the  44  accidents;  11  turbojet  airplane 
accidents  and  31  turboprop  airplane 
accidents.  On  the  basis  of  the  accident 
history,  the  FAA  estimates  that  TAWS 
would  prevent  2.46  turboprop  airplane 
accidents  per  million  flight  hours  and 
0.86  turbojet  airplane  accidents  per 
million  flight  hours.  This  translates  to 
fleet  benefits  of  approximately  $1.5 
billion,  or  $663  million  at  present  value. 
Therefore,  the  ratio  of  discounted 
benefits  to  discounted  costs  is 
approximately  1.6  to  1.0. 

The  FAA  invites  comment  on  these 
estimates.  Comments  should  include 
details  such  as:  (1)  Alternative  cost 
assumptions,  (2)  alternative  aircraft 
population  forecasts,  (3)  the  extent  of 
voluntary  industry  action,  etc. 

Analysis  of  Alternatives 

The  FAA  concludes  that  this  NPRM  is 
a  significant  regulatory  action  based  on 
the  proposal's  expected  cost,  its 
potential  impact  on  safety,  and  the 
extent  of  public  interest  in  this  issue. 
For  matters  determined  to  be  significant. 
Executive  Order  12866  requires  "an 
assessment,  including  the  underlying 
analysis,  of  costs  and  benefits  of 
potentially  effective  and  reasonably 
feasible  alternatives  to  the  planned 
regulation."  Accordingly,  the  FAA  has 
considered  regulatory  options  to 
identify  the  least  intrusive  and  most 
cost-effective  means  of  achieving  the 
goal  of  reducing  the  probability  of  CFIT 
accidents. 

The  alternatives  considered  fall  under 
two  general  groupings:  (1)  require 
different  levels  of  TAWS  or  GPWS 
technologies  for  different  subsegments 
of  the  regulated  population,  and  (2) 
impose  different  compliance  deadlines 
on  different  subsegments  of  the 
regulated  population. 

Different  Levels  of  TAWS  or  GPWS  for 
Different  Subsegments  of  the  Regulated 
Population 

One  group  of  alternatives  consists  of 
options  that  would  require  different 
levels  of  TAWS  or  GPWS  technologies 
for  different  subsegments  of  the 
regulated  population  (including  the 
option  of  not  requiring  GPWS  or  TAWS 
equipment  at  all).  There  are  three  broad 
classifications  of  TAWS/GPWS 
technologies:  (1)  Early-generation 
GPWS,  (2)  current-generation  or 
upgraded  GPWS  (with  improved 
capabilities  and  a  lower  probability  for 
nuisance  warnings),  and  (3)  TAWS,  h  is 


possible  to  identify  several  regulatory 
alternatives,  then,  based  on  these 
technology  levels. 

One  alternative  would  be  to  exclude 
certain  types  of  airplanes  or  operators 
from  a  TAWS  or  GPWS  requirement 
altogether.  Based  on  its  evaluation  of 
benefits  and  costs,  the  FAA  does  not 
consider  this  to  be  the  best  option. 
Excluding  operators  of  6-9  seat 
airplanes,  for  example,  would  run 
contrary  to  a  significant  body  of 
analyses— by  the  DOT,  FAAand 
NTSB— that  indicates  that  a  TAWS 
requirement  would  result  in  substantial 
reductions  in  CFIT  casualties  and 
property  losses. 

Another  alternative  would  be  to 
require  GPWS  without  regard  to 
technology.  Under  this  option,  any 
vintage  of  GPWS — even  the  oldest 
systems — would  be  compliant. 
Approximately  95%  of  the  world's 
commercial  airline  fleet  are  equipped 
with  some  form  of  ground  proximity 
warning  system.  Also,  anecdotal 
evidence  suggests  that  there  are  some 
other,  non-air  carrier  operators  who 
have  voluntarily  installed  GPWS.  This 
alternative,  therefore,  would  primarily 
affect  general  aviation  operators  and 
commercial  operators  of  6-9  seat 
turbine  powered  airplanes.  There  are 
two  drawbacks  to  this  option.  First,  a 
detailed  analysis  shows  that  the  greatest 
potential  for  CFIT  fatafity  reductions  is 
produced  by  requiring  TAWS  in 
commercial  airplanes  that  are  already 
equipped  with  GPWS.  For  14  CFR  part 
121,  for  example,  TAWS  is  expected  to 
reduce  the  accident  rate  by  up  to  0.079 
per  million  flight  hours.  The  FAA's 
analysis  of  part  135  carriers — most  of 
whom  already  have  current  generation 
GPWS  technology — also  shows  that 
significant  benefits,  which  more  than 
justify  the  costs,  can  be  realized  by 
requiring  TAWS  retrofit.  Second,  this 
option  would  effectively  force  on- 
demand  air  taxi  and  other  general 
aviation  operators  to  a  higher  standard 
than  that  required  for  the  largest 
commercial  carriers.  This  follows  since 
early  generation  GPWS  systems  are  no 
longer  being  produced  for  installation  in 
the  United  States.  This  option  would 
therefore  require  small  operators  to 
install  upgraded  GPWS  or  TAWS  while 
many  part  121  operators  could  legally 
continue  to  use  technology  developed 
over  20  years  ago. 

A  third  alternative  would  be  to 
require  current  technology  GPWS  only. 
This  alternative  would  also  reduce  the 
number  of  affected  airplanes.  The  FAA 
estimates  that  approximately  3,200 
airplanes  operating  imder  14  CFR  part 
121,  and  1,100  airplanes  operating 
under  14  CFR  part  135  already  have 


upgraded  GPWS  equipment  {or  will 
have  such  equipment  by  the  projected 
effective  date  of  the  proposed  rule). 
Under  this  alternative,  these  airplanes 
would  not  require  retrofit.  In  addition, 
incremental  costs  associated  with  the 
purchase  of  newly  manufactured 
airplanes  would  be  zero  for  part  121 
operators  and  many  part  135  operators. 
(Again,  this  follows  since  early 
generation  GPWS  units  are  no  longer 
being  produced  for  installation  in  the 
United  States.)  Limiting  the  requirement 
to  upgraded  GPWS  would  also 
marginally  reduce  compliance  costs  for 
some  affected  operators  since  upgraded 
GPWS  would  be  less  expensive  than 
TAWS  in  some  cases.  A  variant  of  this 
alternative  would  be  to  except  smaller 
aircraft  that  may  have  been  required  to, 
or  have  voluntarily  been  equipped  with 
current  generation  GPWS.  The  FAA 
concludes,  however,  that  this  exception 
may  result  in  requiring  more 
sophisticated  equipment  on  certain 
noncommercial  aircraft  relative  to  some 
commercial  aircraft. 

There  are  safety  and  cost-effectiveness 
concerns  with  this  alternative.  It  clearly 
provides  a  lower  level  of  safety  than  the 
proposed  rule;  moreover,  although  this 
option  is  substantially  cheaper  than  the 
proposed  rule,  ironically  its  costs  do  not 
justify  its  benefits  for  some  types  of 
operations.  For  example,  in  some  cases 
the  limited  risk  reduction  potential 
would  not  justify  replacing  early- 
generation  GPWS  with  upgraded 
current-generation  systems.  For 
airplanes  that  currently  lack  any  GPWS. 
the  FAA  concludes  that  requiring  only 
upgraded  GPWS  is  a  suboptimal  strategy 
based  on  the  relatively  small  difference 
in  cost  between  upgraded  GPWS  versus 
TAWS  combined  with  the  relatively 
large  differential  in  risk  reduction 
potential  between  the  two  systems. 
Finally,  significant  safety  benefits 
would  be  foregone  for  those  airplanes 
already  equipped  with  current- 
generation  GPWS. 

Clearly,  there  are  dozens  of 
combinations  of  the  two  previous 
alternatives  involving  different 
subsegments  of  the  U.S.  registered  fleet. 
In  general,  they  include:  (1)  Exempting, 
or  imposing  reduced  requirements  on, 
in-service  aircraft.  (2)  exempting,  or 
imposing  reduced  requirements  on, 
domestic  operations;  (3)  exempting,  or 
imposing  reduced  requirements  on. 
non-part  121  operations;  (4)  exempting, 
or  imposing  reduced  requirements  on, 
operations  not  involving  the  carrying  of 
passengers  for  compensation  or  hire. 

The  FAA  does  not  favor  options 
requiring  TAWS  installation  only  for 
newly  manufactured  airplanes.  \Vhile  it 
is  true  that  this  alternative  would 
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significantly  reduce  compliance  costs 
(indeed,  some  manufacturers  are.  or  will 
soon  be,  offering  TAWS  as  standard 
equipment),  30  or  more  years  would 
elapse  before  the  entire  non-TAVVS  fleet 
is  retired  and  replaced  with  TAVVS- 
equipped  airplanes.  The  foregone 
benefits — reduced  fatalities,  injuries, 
and  property  loss — associated  with  such 
a  strategy  are  serious  disadvantages  of 
this  alternative. 

The  FAA  also  considered  options  that 
would  combine  TAWS  installations  for 
certain  newly  manufactured  airplanes, 
with  a  GPWS  requirement  for  in-service 
airplanes  equipped  with  no,  or  early- 
generation.  GPWS.  While  less  costly 
than  the  proposed  rule,  such 
alternatives  would  actually  be  less  cost- 
effective;  significant  safety  benefits 
associated  with  replacing  upgraded 
GPWS  with  TAWS  would  be  foregone, 
and,  as  noted  earlier,  in  many  cases  it 
does  not  make  economic  sense  to 
replace  early-generation  GPWS  systems 
with  upgraded  systems. 

The  accident  history  shows  that 
substantial  benefits  can  be  achieved  by 
requiring  TAWS  on  international  flights. 
An  obvious  alternative,  then,  would  be 
to  require  TAWS  retrofit  only  for 
airplanes  conducting  international 
operations,  and  impose  lesser 
requirements  for  the  remainder  of  the 
U.S.  registered  fleet  (for  example, 
require  TAWS  on  newly  manufactured 
airplanes  only).  Under  this  strategy, 
operators  conducting  only  domestic 
nights  would  incur  little  or  no  costs. 
While  the  FAA  acknowledges  that  a 
greater-than-proportional  share  of  CFIT 
fatalities  involving  U.S.  registered 
airplanes  involve  international 
operations,  analyses  (see  the  discussion 
of  DOT  Volpe  National  Transportation 
Systems  Center  analysis  in  the 
preamble,  for  example)  show  that 
substantial  reductions  in  CFIT  risks  can 
be  achieved  by  also  requiring  TAWS  for 
domestic  operations. 

As  part  of  its  analysis,  the  FAA 
estimated  the  domestic  CFIT  rate  for  14 
CFR  part  121  carriers.  This  study 
showed  that  the  discounted  TAWS 
benefits — considering  the  domestic 
CFIT  accident  rate  alone — would  exceed 
discounted  costs — associated  with 
retrofitting  the  entire  turbine-powered 
part  121  fleet— by  approximately  50%. 

Finally,  the  FAA  considered  the 
option  of  requiring  TAWS  only  on 
aircraft  carrying  passengers  for 
compensation  or  hire.  Accident  analyses 
by  the  NTSB  and  DOT.  however,  show 
that  a  TAWS  requirement  would 
provide  substantial  safety  benefits— that 
justify  TAWS  costs— for  non- 
commercial, general  aviation  airplanes. 


Different  Compliance  Deadlines  for 
Different  Subsegments  of  the  Regulated 
Population 

Economic  and  safety  considerations 
complicate  the  selection  of  a  meaningful 
compliance  period.  With  too  long  a 
period,  important  safety  benefits  may  be 
foregone;  with  too  short  a  period,  the 
cost  burden  on  industry  becomes 
excessive.  For  in-service  airplanes,  the 
compliance  alternatives  can  be 
summarized  as  follows:  (1)  Select  a 
compliance  period  shorter  than  4  years, 
(2)  select  a  compliance  period  longer 
than  4  years,  (3)  different  combinations 
of  compliance  years  and  equipment 
requirements. 

,Shortening  the  compliance  period  for 
TAWS  installation,  while  beneficial 
from  the  standpoint  of  reduced  CFIT 
risk,  would  raise  important  economic 
and  technical  problems.  First,  in  the 
absence  of  technical  standards  and  a 
substantial  body  of  TAWS  installation/ 
retrofit  experience — particularly  for 
general  aviation  airplane  types — 
approximately  200  STC's  (or  STC 
foUow-ons)  or  type  design  change 
programs  would  have  to  be  undertaken 
by  industry  and  processed  and 
approved  by  the  FAA.  Substantially 
shortening  the  compliance  period  for 
TAWS  retrofit  could  impinge  on  other 
modification  or  repair  work  (which  may 
also  have  safety  implications)  and  could 
necessitate  a  reallocation  of  FAA 
resources  and  disrupt  other  FAA 
projects. 

Second,  production  information 
provided  by  the  manufacturer  of  the 
only  existing  TAWS-compliant  system 
indicates  that  building  a  sufficient 
number  of  units  to  accommodate  a 
shorter  deadline  would  be  problematic. 
Theoretically,  the  FAA  could  grant 
extensions,  but  widespread  use  of  this 
authority  would  result  in 
inefficiencies — to  modification  centers, 
operators,  and  the  FAA — and,  in  the 
end,  result  in  no  sooner  achieving  full 
fleet  compliance  than  simply  selecting  a 
more  appropriate  compliance  deadline 
in  the  first  place. 

Other  costs  associated  with  a  shorter 
deadline  include:  (1)  Increased 
probability  of  service  disruption,  (2) 
decreased  likelihood  of  the  availability 
of  competing  TAWS  products,  and  (3) 
difficulties  in  drafting  and  approving 
FAA  technical  standards  for  TAWS 
technology. 

The  principle  objection  to  lengthening 
the  comphance  period  is  that  the  flying 
public  would  forego  significant  safety 
benefits  without  a  substantial  decrease 
in  costs.  The  FAA's  analysis  indicates 
that  delaying  the  comphance  deadline 
beyond  the  current  proposal  would  not 


result  in  lower  downtime  or 
certification  costs.  Rather,  cost  savings 
would  equal  the  modest  return  to 
capital  (that  would  be  spent  on  TAWS 
equipment)  that  would  be  realized 
during  the  short  time  that  the  operator 
could  postpone  retrofit.  It  is  true  that  a 
longer  compliance  period  would  permit 
some  airplanes  to  be  retired  without 
retrofit.  However,  these  airplanes  would 
have  to  be  replaced  with  TAWS 
compliant  aircraft  (either  through 
purchase  or  lease),  therefore  the  net  cost 
savings  is  negligible. 

The  FAA  also  considered  a  hybrid 
two-stage  approach  designed  to:  (1)  Give 
operators  of  older  airplanes  a  cheaper 
compliance  option,  and  (2)  require 
quicker  fleet  installation  of  at  least  a 
current  generation  GPWS  unit.  In  this 
approach,  all  U.S.  registered  turbine- 
powered  airplanes  with  6  or  more 
passenger  seats  would  be  required  to 
have  a  minimum  of  upgraded  GPWS 
within  an  initial  compliance  period  (e.g. 
1  year);  and  an  FAA-approved  terrain 
awareness  and  warning  system  by  a 
second  compliance  period  (e.g.  5  years). 
Theoretically,  costs  for  many  operators 
would  be  lower  due  to  lower  GPWS 
costs  and  the  availabihty  of  GPWS 
STC's  for  most  affected  airplane  models. 
There  are  two  problems  with  this 
approach 

First,  this  proposal  increases  the 
likelihood  of  service  disruptions.  The 
two-stage  approach  only  makes  sense  if 
the  initial  and  secondary  compliance 
deadlines  are  sufficiently  far  apart.  If  the 
initial  and  secondary  deadlines  were 
only  separated  by  one  or  two  years,  for 
example,  it  is  unlikely  that  any  operator 
would  choose  to  install  an  upgraded 
GPWS  system.  Delaying  the  secondary 
(TAWS)  deadline  is  unacceptable  to 
FAA  for  the  safety  reasons  cited  above. 
Thus,  the  initial  deadline — affecting  all 
airplanes  with  no  or  early-generation 
GPWS  equipment — would  have  to  be 
relatively  early.  Depending  on  the 
specific  date  chosen,  the  initial  deadline 
could  require  retrofit  of  over  12,000 
airplanes  (with  current  generation 
GPWS)  within  a  one  or  two  year  period. 
Second.  FAA's  analysis  of  the  affected 
airplane  population  indicates  that  a 
large  number  of  operators  of  airplanes 
that  would  need  to  be  retrofitted  by  the 
initial  deadline  would  choose  to  have 
TAWS  equipment  (primarily  because 
they  would  expect  these  airplanes  to  be 
in-service  after  the  secondary  deadline}. 
As  noted  above,  it  is  unlikely  that 
TAWS  production  will  be  able  to 
accommodate  this  demand.  Thus, 
operators  who  could  not  obtain  TAWS 
would  have  to  install  upgraded  GPWS 
and  then  retrofit  TAWS  approximately 
five  years  later.  That  is,  the  FAA  would 
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compel  some  operators — most  likely 
smaller  operators  with  little  market 
influence — to  retrofit  twice  within  five 
years. 

Third,  as  noted  above,  it  is  difficult  to 
justify  retrofitting  upgraded  GPWS  in 
place  of  an  existing  early-generation 
system.  The  cost  difference  between 
GPWS  and  TAWS  is  relatively  small— 
especially  in  consideration  of  the  trade- 
in  value  of  the  existing  unit  (in  some 
installations  upgraded  GPWS  may  be 
more  expensive  than  TAWS) — but  the 
difference  in  risk  reduction  is 
substantial.  A  preliminary  analysis  (of  a 
compliance  alternative  that  would 
require  upgraded  GPWS  within  one  year 
and  TAWS  within  five  years)  showed 
that  the  projected  reduction  in  the  part 
121  CFIT  accident  rate  associated  with 
replacing  early  GPWS  vdth  TAWS  was 
three  times  the  rate  reduction  associated 
with  replacing  early  GPWS  with 
upgraded  GPWS. 

The  FAA  invites  comment  on  the 
alternatives  discussed  in  this  section 
and  suggestions  or  other  regulator}' 
alternatives  that  have  not  been 
considered.  Submitted  alternatives 
should  include  an  analysis  of  the  issues 
discussed  here,  including:  (1)  Technical 
feasibility,  (2)  economic  considerations 
(e.g.  TAWS  production  constraints, 
probability  of  service  disruption, 
supplier  competition),  and  (3)  public 
safety  impacts. 

Initial  Regulatory  Flexibility 
Determination  and  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
Specifically,  the  RFA  requires  federal 
agencies  to  prepare  an  initial  regulatory 
flexibility  analysis  for  any  proposed  rule 
that  would  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities."  The  purpose  of  this  analysis  is 
to  ensure  that  the  agency  has  considered 
all  reasonable  regulatory  alternatives 
that  would  minimize  the  rule's 
economic  burdens  for  affected  small 
entities,  while  achieving  its  safety 
objectives. 

Entities  potentially  affected  by  the 
proposed  rule  include  manufacturers  of 
transport  category  airplanes, 
manufacturers  of  TAWS/GPWS  systems, 
and  air  carriers.  In  addition,  the  rule 
would  affect  many  other  types  of  small 
entities  which  operate  turbine-powered 
airplanes  seating  six  or  more  passengers 
under  14  CFR  part  91  [e.g.  small 
business,  governments,  and  other 
private  or  public  organizations).  There 
are  thousands  of  operators  of  such 
airplanes  and,  therefore,  potentially 


thousands  of  entities  representing 
hundreds  of  industries,  organizations, 
and  institutions.  The  FAA 
acknowledges,  therefore,  that  a 
substantial  number  of  small  entities 
could  be  significantly  affected  by  the 
proposed  rule. 

As  noted  above,  the  proposed  rule  is 
the  culmination  of  an  analysis  of  a 
number  of  alternatives  (in  fact,  the  FAA 
has  ruled  out  several  alternatives  that 
would  have  imposed  more  costly 
requirements  on  small  entities).  Three 
cost-reducing  compliance  options  were 
considered  for  small  entities 
specifically:  (1)  Exclude  small  entities. 
(2)  extend  compliance  deadline  for 
small  entities,  and  (3)  establish  lesser 
technical  requirements  for  small 
entities. 

The  FAA's  analysis  indicates  that  the 
option  to  exempt  small  entities  from  the 
requirements  of  the  proposed  rule  is  not 
justified.  In  fact,  as  noted  in  the 
preamble,  the  accident  histor\'  of  part  91 
operators  (many  of  whom  are  small 
entities)  forms  the  basis  of  the  NTSB's 
recommendation  to  require  ground 
proximity  warning  systems  on  smaller 
turbojet  and  turboprop  airplanes. 

The  FAA  also  considered  options  that 
would  lengthen  the  compliance  period 
for  small  operators.  The  requirement  as 
proposed,  however,  would  place  a 
modest  burden  on  small  entities  with 
respect  to  time  constraints.  Small 
entities — by  definition  operating  small 
numbers  of  airplanes — would  have  four 
years  from  the  effective  date  of  the  rule 
to  complete  retrofit  work.  As  noted 
earlier,  delaying  the  compliance 
deadline  beyond  the  current  proposal 
would  not  result  in  lower  downtime  or 
certification  costs.  Rather,  cost  savings 
would  equal  the  modest  return  to 
capital  (that  would  be  spent  on  TAWS 
equipment)  that  would  be  realized 
during  the  short  time  that  the  operator 
could  postpone  retrofit.  On  the  other 
hand,  lengthening  the  compliance 
period  would  expose  airplane  occupants 
to  significant  safety  risks  for  a  longer 
period  of  time. 

Finally,  the  FAA's  analysis  indicates 
that  compliance  options  that  would 
permit  non-TAWS  technologies  are  not 
cost-effective.  For  airplanes  not 
equipped  with  any  ground  proximity 
warning  system,  TAWS  units  would 
provide  up  to  23%  greater  CFIT  risk 
reduction  over  current-generation 
GPWS  at  very  little  additional  cost.  (In 
fact,  in  some  installations,  upgraded 
GPWS  may  be  more  expensive  than 
TAWS.)  In  cases  where  aircraft  already 
have  GPWS,  VNTSC  and  FAA  analyses 
indicate  that  the  safety  benefits  of 
TAWS  outweigh  the  costs  of  retrofit. 


The  FAA  invites  comments  on  its 
analysis  of  small  entity  impacts  and 
alternatives.  Comments  should  include: 
(1)  Compliance  issues  that  are  specific 
to  small  entities  (e.g.  cost  and  technical 
feasibility),  (2)  public  safety  impacts, 
and  (3)  other  small  entity  compliance 
alternatives  not  considered  here. 

International  Trade  Impact  Assessment 

Recognizing  that  nominally  domestic 
regulations  often  affect  international 
trade,  the  Office  of  Management  and 
Budget  directs  Federal  Agencies  to 
assess  whether  or  not  a  rule  or 
regulation  will  affect  any  trade-sensitive 
activity.  The  proposed  rule  could 
potentially  affect  international  trade  by 
burdening  domestic  businesses  or  air 
carriers  with  requirements  that  are  not 
applicable  to  their  foreign  competitors. 
In  general,  the  FAA  concludes  that  the 
potential  international  trade  impacts 
associated  with  the  proposed  rule 
would  be  negligible.  Many  domestic  and 
foreign  air  carriers  are  already 
voluntarily  installing  TAWS  equipment 
in  recognition  of  the  substantial  safety 
benefits.  A  summary  of  potential 
impacts  follows. 

There  is  only  one  line  of  FAA- 
approved  systems  that  meets  the 
requirements  of  the  proposed  rule.  The 
proposed  requirement  could  give  the 
manufacturer  of  this  product  line  a 
competitive  advantage  relative  to 
foreign  and  domestic  competitors  by 
creating  a  substantial  and  immediate 
demand  for  enhanced  GPWS  units. 
Monopolistic  control  of  this  large 
market,  in  turn,  may  permit  the 
manufacturer  to  take  advantage  of  scale 
economies  and  learning  curve  effects — 
advantages  that  would  be  unavailable  to 
other  potential  manufacturers  who  have 
not  yet  developed  TAWS  equipment. 
This  production  cost  advantage  may 
permit  the  dominant  manufacturer  to  set 
prices  so  as  to  exclude  market  entry,  but 
maintain  economic  profits.  ("Economic 
profits"  in  the  sense  that  they  are  above 
the  standard  return  for  that  particular 
industry.) 

The  FAA's  analysis  indicates  that  the 
proposed  rule  would  have  a  negligible 
effect  on  the  competitive  position  of 
domestic  airframe  manufacturers.  Under 
the  proposed  rule,  domestic 
manufacturers,  could  continue  to  offer 
basic  GPWS  units  on  airplanes  sold  to 
foreign  customers  (if  the  airplane  is  not 
U.S.  registered).  Foreign  airframe 
manufacturers,  on  the  other  hand, 
would  be  required  to  equip  airplanes 
sold  to  U.S.  customers  (operating  under 
14  CFR  parts  91.  121,  or  135)  with 
TAWS. 

Domestic  firms  leasing  aircraft  to 
foreign  operators  may  be  adversely 
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affected  by  the  part  91  provisions  of  the 
proposed  rule.  Domestic  leasing 
companies,  for  liability  reasons  or  to 
position  themselves  to  lease  to  both  14 
CFR  part  121  and  foreign  carriers,  often 
choose  to  maintain  U.S.  registered 
fleets.  Thus,  their  lease  prices  would 
have  to  reflect  TAWS  retrofit  costs 
while  the  prices  of  foreign  competitors 
would  not  {in  some  cases,  the  lessee  is 
directly  responsible  for  modifications 
required  by  airworthiness  directive  or 
regulations — but  in  either  case  the 
disincentive  effect  is  the  same).  Given 
the  small  cost  of  TAWS  relative  to 
average  airplane  values,  the  FAA 
concludes  that  the  potential 
international  trade  impact  would  be 
small.  Also,  TAWS  equipped  airplanes 
would  be  safer  and  thus  more  attractive 
to  potential  lessees — and  their 
passengers.  Increased  patronage 
attributable  to  the  operation  of  safer 
airplanes  would  also  partially  offset  the 
costs  of  compliance. 

The  potential  impact  to  air  carriers  is, 
again,  a  function  of  the  aircraft 
registration.  Foreign  air  carriers 
operating  U.S.  registered  airplanes 
would  be  required  to  install  TAWS  as 
would  U.S.  air  carriers.  To  this  extent, 
operators  of  U.S.  registered  airplanes 
would  have  costs  not  applicable  to  non- 
U.S.  registered  competitors. 

Conversely,  CFIT  accidents  are  a 
leading  cause  of  commercial  aviation 
fatalities  worldwide.  It  is  likely  that 
knowledgeable  passengers  woilld  be 
more  than  willing  to  pay  the  small 
difference  in  price  to  travel  on  an 
airplane  equipped  with  TAWS. 
Voluntary  industry  initiatives  to  install 
enhanced  ground  proximity  warning 
systems  are  consistent  with  the  view 
that  TAWS  benefits  far  exceed  its  costs, 
and  could  have  beneficial  effects  for 
domestic  airlines  competing  for 
international  passenger  traffic. 

Unfunded  Mandates  Reform  Act 
Analysis 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22,  1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
goverrmients,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  aimually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 


proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  will  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  miUion 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  203  of  the  Act,  2 
U.S.C.  1533,  which  supplements  section 
204(a),  provides  that  before  establishing 
any  regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
govenmients,  the  agency  shall  have 
developed  a  plan  that,  among  other 
things,  provides  for  notice  to  potentially 
affected  small  governments,  if  any,  and 
for  a  meaningful  and  timely  opportunity 
to  provide  input  in  the  development  of 
regulatory  proposals. 

The  FAA  has  determined  that  the 
proposed  rule  would  likely  have  an 
economic  impact  on  the  private  sector 
exceeding  $100  million  in  certain  years; 
and  that  the  economic  impact  to  State, 
local,  and  tribal  governments  would  be 
far  less  than  this  threshold.  Since  the 
proposed  rule  does  not  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year,  the  FAA 
concludes  that  it  does  not  constitute  a 
significant  intergovernmental  mandate 
as  defined  in  the  Act. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Paperwork  Reduction  Act 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  the  FAA  has  submitted  a  copy 
of  these  proposed  sections  to  the  Office 
of  Management  and  Budget  for  its 
review.  The  agency  is  not  collecting 
information.  This  NPRM  proposes  to 
mandate  a  Terrain  Awareness  and 
Warning  System  for  all  turbine  powered 
airplanes  of  6  or  more  passenger  seating. 
TAWS  is  a  passive,  electronic,  safety 
device  located  in  the  avionics  bay  of  the 
airplane.  TAWS  alerts  pilots  when  there 
is  terrain  in  the  airplanes'  flight  path. 
Since  there  is  not  an  actual  collection  of 
information,  we  cannot  estimate  a 
burden  hour  total.  However,  for  the 


purpose  of  controlling  this  submission, 
we  will  assign  a  one  hour  burden  to  the 
package.  There  is  a  total  cost  estimate  of 
140  million  dollars  per  year,  for 
installation  of  the  passive,  electronic, 
safety  device. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information,  billing,  and  collection 
requirements  should  direct  them  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503;  Attention:  Desk  Officer  for 
Federal  Aviation  Administration.  These 
comments  should  reflect  whether  the 
proposed  collection  is  necessary; 
whether  the  agency's  estimate  of  the 
burden  is  accurate;  how  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected  can  be  enhanced;  and  how 
the  burden  of  the  collection  can  be 
minimized.  A  copy  of  the  comments 
also  should  be  submitted  to  the  FAA 
Rules  Docket. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  this  NPRM  between  30  and 
60  days  after  publication  in  the  Federal 
Register.  Therefore,  a  comment  to  OMB 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  NPRM. 

International  Compatibility 

The  FAA  has  reviewed  corresponding 
International  Civil  Aviation 
Organization  international  standards 
and  recommended  practices  and  Joint 
Aviation  Authorities  requirements. 
TAWS  is  a  new  system  recently 
developed  by  American  industry.  The 
FAA  intends  to  work  through  the  ICAO 
process  to  harmonize  this  rule  with  the 
international  community. 

List  of  Subjects 

14  CFR  Part  91 

Aircraft,  Aviation  safety. 
14  CFR  Part  121 

Aircraft,  Aviation  safety,  Safety. 
14  CFR  Part  135 

Aircraft,  Aviation  safety. 

The  Proposed  Amendment 

For  the  reasons  discussed  above,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  parts  91, 
121,  and  135  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44101,  44111,  44701.  44709,  44711. 
44712,  44715,  44716.  44717,  44722,  46306, 
46315,  46316,  46502,  46504,  46506-46507, 
47122,  47508,  47528-47531. 

2.  Section  91.223  is  added  to  read  as 
follows: 

§91.223    Terrain  awareness  and  warning 
system. 

(a)  Airplanes  manufactured  after  [one 
year  after  the  effective  date  of  the  final 
rule].  No  person  may  operate  a  turbine- 
powered  U.S. -registered  airplane  type 
certificated  to  have  six  or  more 
passenger  seats,  excluding  any  pilot 
seat,  unless  that  airplane  is  equipped 
with  an  approved  terrain  awareness  and 
warning  system,  including  a  terrain 
situational  awareness  display,  that 
meets  the  requirements  ofTSO-Cl51. 

(b)  Airplanes  manufactured  on  or 
before  [one  year  after  the  effective  date 
of  the  final  rule].  No  person  may  operate 
a  turbine-powered  U.S. -registered 
airplane  type  certificated  to  have  six  or 
more  passenger  seats,  excluding  any 
pilot  seat,  after  [4  years  after  the 
effective  date  of  the  final  rule]  unless 
that  airplane  is  equipped  with  an 
approved  terrain  awareness  and 
warning  system,  including  a  terrain 
situational  awareness  display,  that 
meets  the  requirements  of  TSO-C151. 

(c)  Airplane  Flight  Manual.  The 
Airplane  Flight  Manual  shall  contain 
appropriate  procedures  for — 

fl)  The  use  of  the  terrain  awareness 
and  warning  system;  and 

(2)  Proper  flight  crew  reaction  with 
respect  to  the  terrain  awareness  and 
warning  system  audio  and  visual 
warnings. 

PART  121— OPERATING 
REQUIREMENTS;  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

3.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  40119, 
44101,  44701-44702,  44705,  44709-44711, 
44713,  44716-44717,  44722,  44901,  44903- 
44904,  44912,46105. 


4.  Section  121.354  is  added  to  read  as 
follows: 

§  121.354    Terrain  awareness  and  warning 
system. 

(a)  Airplanes  manufactured  after  [one 
year  after  the  effective  date  of  the  final 
rule].  No  person  may  operate  a  turbine- 
powered  airplane  unless  that  airplane  is 
equipped  with  an  approved  terrain 
awareness  and  warning  svstem, 
including  a  terrain  situational 
awareness  display,  that  meets  the 
requirements  of  TSO-C151. 

(b)  Airplanes  manufactured  on  or 
before  [one  year  after  the  effective  date 
of  the  final  rule].  No  person  mav  operate 
a  turbine-powered  airplane  after  [four 
years  after  the  effective  date  of  the  final 
rule],  unless  that  airplane  is  equipped 
with  an  approved  terrain  awareness  and 
warning  system,  including  a  terrain 
situational  awareness  display,  that 
meets  the  requirements  of  TSO-C151. 

(c)  Airplane  Flight  Manual.  The 
Airplane  Flight  Manual  shall  contain 
appropriate  procedures  for — 

(1)  The  use  of  the  terrain  awareness 
and  warning  system;  and 

(2)  Proper  flight  crew  reaction  with 
respect  to  the  terrain  awareness  and 
warning  system  audio  and  visual 
warnings. 

5.  Section  121.360  is  amended  bv 
adding  paragraph  (g)  to  read  as  follows: 

§121.360    Ground  proximity  warning — 
glide  slope  deviation  alerting  system. 

*         *         «         »         * 

(g)  This  section  expires  on  [four  years 
after  the  effective  date  of  the  final  rule). 

PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON-DEMAND  OPERATIONS 

6.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44705,  44709,  44711-44713.  44715- 
44717,  44722. 

7.  Section  135.153  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 


§135.153     Ground  proximity  warning 
system. 


(f)  This  section  expires  on  [four  years 
after  the  effective  date  of  the  final  rule], 

8.  Section  135. 154  is  added  to  read  as 
follows: 

§  135.154    Terrain  awareness  and  waming 
system. 

(a)  Airplanes  manufactured  after  [one 
year  after  the  effective  date  of  the  final 
rule].  .No  person  may  operate  a  turbine- 
powered  airplane  type  certificated  to 
have  six  or  more  passenger  seats, 
excluding  any  pilot  seat,  unless  that 
airplane  is  equipped  with  an  approved 
terrain  awareness  and  warning  svstem, 
including  a  terrain  situational 
awareness  display,  that  meets  the 
requirements  of  fSO-Cl51. 

fb)  Airplanes  manufactured  on  or 
before  [one  year  after  the  effective  date 
of  the  final  rule].  No  person  mav  operate 
a  turbine-powered  airplane  tvpe 
certificated  to  have  six  or  more 
passenger  seats,  excluding  anv  pilot 
seat,  after  [insert  date  4  years  after  the 
effective  date  of  the  final  rule],  unless 
that  airplane  is  equipped  with  an 
approved  terrain  awareness  and 
warning  system,  including  a  terrain 
awareness  and  waming  system,  that 
meets  the  requirements  of  TSO-C151 

(c)  Airplane  Flight  Manual.  The 
.^irplane  Flight  Manual  shall  contain 
appropriate  procedures  for — 

(1)  The  use  of  the  terrain  awareness 
and  warning  system;  and 

(2)  Proper  flight  crew  reaction  with 
respect  to  the  terrain  awareness  and 
warning  system  audio  and  visual 
warnings. 

Issued  in  Washington.  DC,  on  .August  19. 
1998. 

Thomas  E.  McSweeny, 

Director,  Aircraft  Certification  Service. 
[PR  Doc.  98-22751  Filed  8-25-98:  8:45  am) 
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Part  VI 


Department  of 
Education 

Office  of  Special  Education  and 
Rehabilitative  Services;  Special 
Education — Research  and  Innovation  To 
Improve  Services  and  Results  for 
Children  With  Disabilities  and  Special 
Education — Technology  and  Media 
Services  for  Individuals  With  Disabilities 
Programs;  Notice 


45642 


Federal  Register/ Vol. 


63,  No.  165 /Wednesday,  August  26,  1998 /Notices 


DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  Special 
Education— Research  and  Innovation 
To  Improve  Services  and  Results  for 
Children  With  Disabilities  and  Special 
Education — Technology  and  Media 
Services  for  Individuals  With 
Disabilities  Programs 

AGENCY:  Depaxtment  of  Education. 


ACTION:  Correction  notice. 


SUMMARY:  On  August  13.  1998  a  notice 
inviting  applications  for  new  awards  for 
the  Office  of  Special  Education  and 
Rehabilitative  Services  for  Fiscal  Year 
(FY)  1999  was  published  in  the  Federal 
Register  (63  FR  43597).  This  notice 
corrects  the  Fiscal  Year  stated  in  the 
table  heading  that  was  included  in  the 
notice  on  page  43602.  The  published 


table  heading  reads  "Individuals  with 
Disabilities  Education  Act  Application 
Notice  for  Fiscal  Year  1998".  It  is 
corrected  to  read  "Individuals  with 
Disabilities  Education  Act  Application 
Notice  for  Fiscal  Year  1999". 


Individuals  With  Disabilities  Education  Act  Application  Notice  for  Fiscal  Year  1999 


CFDA  No.  and  name 


Applications 
available 


84.3248     Student      Initiated      Research 

Proiects 8/20/98 

84.324C  Field  Initiated  Research  Projects  8/20/98 

84.324N  Initial  Career  Awards 8/20/98 

84.324M   Model    Demonstration   Projects 

for  Children  with  Disabilities  8/20/98 

84.324R  Outreach  Projects  (or  Children 

with  Disabilities  8/20/98 

84.327A   Steppingstones    of   Technology 

Innovation  for  Students  with  Disabilities  8/20/98 

Phase  1  and  2  

Phase  3 


Application 
deadline  date 


2/05/99 
9/28/98 
9/28/98 

10/05/98 

10/05/98 

12/18/98 


Deadline  for 
intergovern- 
mental review 


Maximum 

award 
(per  year) ' 


4/06/99 
11/27/98 
11/27/98 

12/04/98 

12/04/98 

2/16/99 


320.000 

180.000 

75,000 

150,000 

150,000 


200,000 
300.000 


Page  limit  2 


25 
50 
30 

40 

40 

40 


Estimated 

numt)ers  of 

awards 


12 
14 

4 

18 
21 
15 


gle  bI]dglrjlrS  onf^nSis"^"^^  "°*  consider  an  application  that  proposes  a  budget  exceeding  the  amount  listed  for  each  priority  for  any  sin 

2  Applicants  must  limit  the  Application  Narrative,  Part  III  of  the  Application,  to  the  page  limits  noted  above.  Please  refer  to  the  "Page  Limit' 
^n  of  this  notice  for  the  specific  requirements.  The  Secretary  rejects  and  does  not  consider  an  application  that  does  not  adhere  to  this  re 


ment 


sec- 
require- 


FOR  FURTHER  INFORMATION  CONTACT: 
Grants  and  Contracts  Service  Team,  600 
Independence  Avenue,  SW,  Room  3317, 
Switzer  Building,  Washington,  DC 
20202-2641.  Telephone:  (202)  260- 
9182.  Individual  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8953. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  in  an 
alternate  format  (e.g.  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 


Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ea.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  free  at  1-888-293- 
6498. 


Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/Announcements,  Bulletins, 
and  Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Dated:  August  20,  1998. 

Curtis  L.  Richards, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  98-22835  Filed  8-25-98;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16CFRPart4 

Electronic  Freedom  of  Information  Act 
of  1996;  Miscellaneous  Rules 

AGENCY:  Federal  Trade  Commission 

(FTC). 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  is  implementing  the 
requirements  of  the  Electronic  Freedom 
of  Information  Act  Amendments  of  1996 
by  revising  its  Rules  of  Practice 
governing  access  to  agency  records.  The 
Commission  is  also  making  other 
"housekeeping"  amendments  to  its 
Rules,  including  changes  to  reflect  the 
Commission's  establishment  of  a 
Consumer  Response  Center,  which 
replaces  the  former  Public  Reference 
Branch,  and  the  transfer  of 
responsibility  for  initial  Freedom  of 
Information  Act  and  Privacy  Act 
requests  to  the  Office  of  the  General 
Counsel. 

DATES:  These  amendments  are  effective 
August  26,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Alex 
Tang,  Attorney,  (202)  326-2447.  Office 
of  the  General  Counsel.  FTC. 
SUPPLEMENTARY  INFORMATION:  On 
October  2,  1996,  the  President  signed 
the  Electronic  Freedom  of  Information 
Act  Amendments  of  1996  (E-FOIA). 
Pub.  L.  104-231.  110  Stat.  3048. 
amending  the  Freedom  of  Information 
Act  (FOIA).  5  U.S.C.  552.  In  a  separate 
document  published  elsewhere  in 
today's  Federal  Register,  the 
Commission  is  seeking  public  comment 
on  its  proposal  to  amend  its  Rules  of 
Practice  to  incorporate,  among  other 
things,  procedures  for  expedited 
processing  and  aggregation  of  requests. 
This  dociunent  contains  implementing 
Rule  amendments  that  do  not  require 
public  comment.  This  document  also 
includes  Rule  amendments  reflecting 
recent  organizational  changes  that 
affected  the  agency  units  responsible, 
respectively,  for  providing  routine 
access  to  public  records  and  for 
processing  initial  requests  for  non- 
public records  under  the  FOIA  and 
Privacy  Act. 

Making  Certain  Documents  Previously 
Released  Under  the  FOIA  Available  For 
Routine  Public  Inspection  And  Copying 

Section  (a)(2)  of  the  FOIA,  5  U.S.C. 
552(a)(2).  which  lists  the  agency  records 
that  must  be  made  available  for  routine 
public  inspection  and  copying,  was 
amended  by  adding  two  new 
subsections,  5  U.S.C.  552(a)(2)  (D)  and 
(E).  Previously,  section  (a)(2)  applied 


only  to  final  opinions  and  orders  in  the 
adjudication  of  cases,  agency  policy 
statements  and  interpretations  not 
published  in  the  Federal  Register,  and 
administrative  staff  manuals  and 
instructions  affecting  the  public.  See  5 
U.S.C.  552(a)(2)(A).  (B).  (C).  In  practice, 
the  Commission  makes  these  and 
numerous  other  materials  available  for 
routine  inspection  and  copying  on  its 
public  record.  See  Commission  Rule 
4.9(b),  16  CFR  4.9(b). 

The  FOIA,  as  amended  by  the  E- 
FOIA,  now  requires  that  the 
Commission  also  make  routinely 
available  "copies  of  all  records, 
regardless  of  form  or  format,  which  have 
been  released  to  any  person  under  [the 
FOIA)  and  which,  because  of  the  nature 
of  their  subject  matter,  the  agency 
determines  have  become  or  are  likely  to 
become  the  subject  of  subsequent 
requests  for  substantially  the  same 
records."  5  U.S.C.  552(a)(2)(D).  An 
index  of  those  records  must  also  be 
made  routinely  available.  5  U.S.C. 
552(a)(2)(E).  Accordingly,  the 
Commission  is  revising  its  list  of  public 
records  in  Rule  4.9fb)  to  include  these 
items.  The  new  provisions  are  being 
designated  as  Rules  4.9(b)(10)  (ix)  and 
(x),  respectively,  and  certain  existing 
paragraphs  are  being  revised  and 
redesignated. 

These  changes  will  likely  reduce  the 
number  of  requests  made  under  the 
FOIA,  although  the  Commission  expects 
a  corresponding  increase  in  the  number 
of  requests  received  for  public  record 
materials.  Because  placing  previously 
released  documents  on  the  public 
record  and  providing  access  through 
that  process  is  generally  less  costly  than 
providing  access  through  the 
Commission's  FOIA  process,  this 
proposed  change  to  the  Rules  will 
probably  decrease  the  overall  costs  to 
the  Commission  and  should  eliminate 
search  and  review  fees  that  might 
otherwise  be  incurred  by  requesters 
with  respect  to  such  records. 

The  General  Counsel  (or  designee) 
will  determine,  on  a  case-by-case  basis, 
which  documents  may  be  appropriate  to 
make  routinely  available  on  Uie  public 
record  under  Rule  4.9(b)(10)(ix).  The 
Commission,  however,  does  not  intend 
that  documents  placed  on  the  public 
record  under  that  Rule  will  include 
information  that  is  legally  exempt  from 
public  disclosure.  One  example  is 
information  about  an  individual  that, 
even  where  it  is  not  exempt  firom 
mandatory  disclosure  to  that  individual 
as  a  first-party  requester,  would  still  be 
withheld  in  response  to  subsequent 
requests  fi-om  others  if  the  materials  are 
otherwise  exempt  under  the  FOIA.  See, 
e.g..  5  U.S.C.  552(b)(6),  (7)(C).  Other 


examples  include  information  that  is 
submitted  to  the  Commission  (either 
under  compulsory  process,  or 
voluntarily  in  lieu  thereof)  in  a 
Commission  law  enforcement 
investigation,  or  confidential  business 
information.  Again,  that  information 
may  be  released  back  to  a  first-party 
requester,  but  would  be  withheld  from 
others  under  FOIA  Exemption  3,  by 
virtue  of  sections  6(fl  and  21  (b)  and  (f) 
of  the  FTC  Act,  15  U.S.C.  46(f)  and  57b- 
2  (b)  and  (f),  and  FOIA  Exemption  4. 

Likewise,  the  Commission  does  not 
intend  for  Rule  4.9(b)(10)(ix)  to  apply 
where  the  public  interest  in  the 
documents  is  insufficient  to  conclude 
that  the  documents  are  likely  to  be 
requested  by  others.  Further,  documents 
placed  on  the  public  record  under  the 
Rule  will  be  removed,  consistent  with 
the  statutory  language  and  purpose  of 
the  requirement,  when  it  appears  that 
they  are  no  longer  likely  to  be  routinely 
requested. 

Making  Certain  Records  Available 
Electronically 

Section  (a)(2)  of  the  FOIA.  as 
amended,  further  provides  that 
documents  subject  to  routine  public 
inspection  and  copying  under  that 
provision  must  also  be  made  accessible 
to  the  public  electronically  (e.g.,  by 
"computer  telecommunications."  such 
as  a  direct  computer  dial-in  system  or 
through  the  Internet).  This  provision, 
which  became  effective  on  November  1 . 
1997.  applies  to  all  covered  records 
created  on  or  after  November  1.  1996. 
Furthermore,  beginning  December  31. 
1999.  the  agency  must  make  the 
document  index  required  under  section 
(a)(2)(E)  of  the  FOIA  and  new  Rule 
4.9(b)(10)(x).  as  discussed  earlier, 
publicly  accessible  by  computer 
telecommunications,  whether  or  not  the 
agency  employs  such  a  system  for 
making  other  required  documents 
electronically  available.  The 
Commission  is  using  its  Internet  Web 
site  (WWW.FTC.GOV)  to  meet  the 
requirements  of  this  provision. 
Accordingly,  the  Commission  is 
amending  Rule  4.9Ca)(3),  which 
identifies  the  locations  fi-om  which 
public  record  materials  may  be 
obtained,  to  include  the  Commission's 
Web  site  address.  This  change  is 
intended  to  promote  electronic  access  to 
Commission  information  and 
documents. 

Providing  Records  In  the  Format 
Requested 

The  FOIA,  as  amended,  now  requires 
that  records  released  thereunder  be 
made  available  in  the  form  or  format 
requested  if  the  material  is  "readily 
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reproducible"  in  that  form  or  format. 
See  5  U.S.C.  552(a)(3)(B).  The 
Commission  is  amending  Rule 
4.11(a)(l)(iv)(C)  to  reflect  this 
requirement. 

In  most  instances,  records  are 
reproduced  in  their  existing  format  (e.g., 
paper)  because  no  particular  format  has 
been  requested.  In  other  cases,  no 
version  of  the  requested  records  may 
exist  in  the  particular  format  specified 
by  the  requester  (e.g.,  a  request  that 
paper-only  records  be  made  available  in 
electronic  form,  or  that  records 
maintained  in  one  electronic  format  be 
made  available  in  a  different  electronic 
format).  The  Commission  has 
determined  that,  in  those  cases,  whether 
a  record  is  "readily  reproducible"  in  the 
requested  format  will  depend  on 
whether  the  record  can  be  converted  to 
that  format  with  a  reasonable  amount  of 
effort.  The  relevant  time  and  cost  to  the 
requester,  if  any,  will  be  determined  in 
accordance  with  Commission  Rule  4.8 
before  such  records  are  converted  and 
reproduced  in  the  requested  format. 
(The  companion  rulemaking  dociunent 
being  published  by  the  Commission  in 
today's  Federal  Register  proposes  a  new 
category  of  fees  to  be  charged  for 
conversions  of  paper  records  to 
electronic  format.) 

Searching  For  Electronic  Records 

New  section  (a)(3)(C)  of  the  FOIA,  5 
U.S.C.  552(a)(3)(C),  requires  that  the 
Commission,  in  processing  a  FOIA 
request,  make  reasonable  efforts  to 
search  for  £my  responsive  records  that 
may  exist  in  electronic  form  or  format, 
except  when  such  efforts  would 
significantly  interfere  with  the  operation 
of  the  agency's  automated  information 
systems.  In  practice,  the  Commission 
already  follows  this  procedure. 
Accordingly,  the  Commission  is 
modifying  Rules  4.8(a)(1)  and 
4.11(a)(l)(iv)(A)  to  conform  its  Rules 
with  the  statute  and  the  Commission's 
current  practice. 

Amended  Time  Limit  For  Responding 
To  Initial  Requests 

Section  (a)(6)  of  the  FOIA  provides 
that  the  agency  must  determine  whether 
requested  records  will  be  released  or 
vkrithheld,  either  in  whole  or  in  part,  and 
respond  to  the  request  within  specified 
periods  of  time.  The  E-FOLA  increased 
the  time  available  to  the  Commission  to 
respond  to  an  initial  request  firom  10 
working  days  to  20  working  days.  See  5 
U.S.C.  552(a)(6)(A)(i),  as  amended.  Rule 
4.11(a)(l)(iii)(A)  is  amended  to 
incorporate  that  change  into  the 
agency's  Rules  of  Practice.  (This 
particular  amendment  is  also  included 
in  the  Commission  rulemaking 


document  being  pubUshed  elsewhere  in 
today's  Federal  Register,  which 
proposes  other  changes  to  Rule 
4.11(a)(l)(iii)(A)  requiring  public 
comment.)  The  E-FOIA,did  not  change 
the  time  available  to  respond  to  an 
administrative  appeal  of  an  initial 
denial  of  records,  which  remains  20 
working  days.  Therefore,  no  change  is 
being  made  to  the  corresponding 
portions  of  the  Rules  related  to  appeals. 

Extensions  Of  Time  For  Responding  To 
FOIA  Requests 

The  FOIA  permits  agencies  to  extend 
the  time  limit  for  responding  to  a  FOIA 
request,  including  any  appeal  of  a 
denied  request,  by  up  to  10  working 
days  in  "unusual"  circiunstances.  5 
U.S.C.  552(a)(6)(B);  see  Commission 
Rule  4.11{a)(l)(iii)(B).  While  the  criteria 
for  such  extensions  were  not  amended, 
the  FOIA  now  provides  that  when  an 
agency  determines,  in  "exceptional" 
circumstances,  that  it  cannot  meet  the 
extended  deadline,  the  requester  will  be 
so  notified  and  given  the  opportunity  to 
modify  the  request  or  agree  to  an 
alternative  time-frame.  5  U.S.C. 
552(a)(6)(B)(ii).  The  Commission's  FOIA 
unit  has  employed  a  similar  procedure 
for  many  years  to  satisfy  the  needs  of 
requesters  and  to  hmit  the 
Commission's  costs  in  responding  to 
requests.  Rules  4.11(a)(l){iii)(B)  and  (C) 
and  4.11(a)(2)(ii)(B)  have  been  amended 
to  incorporate  this  statutory  change. 

Estimating  the  Volume  Of  Withheld 
Materials 

The  amended  statute  now  requires 
that,  at  both  the  initial  and 
administrative  appeal  levels,  the  agency 
must  reasonably  estimate  the  volume  of 
materials  to  which  access  is  denied  and 
to  provide  that  estimate  to  the  requester, 
unless  providing  such  an  estimate 
would  harm  an  interest  protected  by  an 
exemption  in  section  (b)  of  the  statute 
that  was  cited  as  a  basis  for  withholding 
materials.  See  5  U.S.C.  552(a)(6)(F). 

The  statute  does  not  state  how 
specific  the  estimate  must  he.  The 
Commission  has  determined  that  a 
good-faith  approximation  of  the  number 
of  pages  (or  boxes  of  documents)  being 
withheld  should  be  sufficient  to  comply 
with  this  provision,  and  has  modified 
Rules  4.11(a)(l)(iv)(A)  (related  to  initial 
determinations)  and  4.11(a)(2)(iii)(A) 
(related  to  appeal  determinations)  to 
effect  these  statutory  changes. 

Guide  To  Requesting  Information 

The  FOIA  now  requires  that  the 
agency  prepare  and  make  pubUcly 
available  reference  material  or  a  guide 
for  requesting  records  or  information 
from  the  Commission,  including  an 


index  of  all  major  information  systems, 
a  description  of  major  information  and 
record  locator  systems  maintained,  and 
a  handbook  for  obtaining  various  ty{>es 
and  categories  of  public  information. 
See  5  U:S.C.  552(g).  The  Commission 
has  developed  a  handbook  containing 
all  of  the  required  guidance  in  one 
document,  and  is  adding  a  new  Rule 
4.9(b)(8)(v)  to  include  that  document  in 
the  list  of  agency  records  that  are 
routinely  available  to  the  public. 

Organizational  Changes 

The  Commission  has  established 
within  its  Bureau  of  Consumer 
Protection  a  new  Consumer  Response 
Center,  which  is  responsible  for 
providing  access  to  public  records 
previously  provided  by  the 
Commission's  former  PubUc  Reference 
unit.  The  Commission  has  also 
transferred  agency  staff  responsible  for 
processing  initial  requests  for  non- 
public records  under  the  FOIA  and  the 
Privacy  Act,  5  U.S.C.  552a.  from  the 
Office  of  Information  and  Technology 
Management  to  the  Office  of  the  General 
Counsel.  Thus,  the  processing  of  initial 
requests  under  the  FOIA  and  Privacy 
Act,  and  initial  determinations  on  all 
requests  for  fee  waivers,  are  now 
consolidated  in  the  General  Counsel's 
office,  which  also  retains  its  authority 
over  the  processing  of  appeals  in  such 
matters.  Initial  request  and  appeal 
functions  will  remain  separate, 
however,  and  different  staff  and  officials 
will  process  and  decide  initial  requests 
and  appeals.  Revisions  are  being  made 
throughout  Rules  4.8,  4.11  and  4.13  to 
reflect  these  organizational  changes. 

The  Rules  are  also  being  amended  to 
clarify  the  General  Counsel's 
responsibility  for  appeals  of  initial  FOIA 
and  Privacy  Act  requests  and  related 
matters  (e.g.,  initial  denials  of  fee 
waivers,  expedited  treatment,  etc.), 
including  the  General  Counsel's 
discretion  to  refer  unusual  or  difficult 
appeals  of  such  matters  to  the 
Commission.  See,  e.g.,  16  CFR 
4.11(a)(2)(iii)(A),  4.13(i)(l).  In  that 
regard,  various  references  to  the 
"Commission"  in  Rules  4.8,  4.11  and 
4.13  have  been  deleted  as  imnecessary. 
as  it  is  implicit  that  the  Commission 
may  exercise  any  of  the  authority  over 
appeals  that  it  has  otherwise  delegated 
to  the  General  Counsel  in  cases  where 
the  General  Counsel  has  referred  the 
appeal  to  the  Commission. 

Public  Records  Previously  Omitted 
From  Rule  4.9 

In  amending  Rule  4.9  to  include 
certain  materials  on  the  public  record, 
as  required  by  the  E-FOIA,  the 
Commission  is  also  taking  the 
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opportunity  to  update  that  rule  to 
include  three  additional  categories  of 
records  that  the  Commission  is 
otherwise  required  by  law,  or  has 
determined  as  a  matter  of  policy,  to 
make  routinely  available  on  its  public 
record.  These  three  categories  are  being 
added  to  Rule  4.9  as  paragraphs  (b)(10) 
(xi),  (xii).  and  (xiii).  respectively. 

The  first  category  comprises  grants  of 
early  termination  of  waiting  periods  by 
the  Commission  under  the  premerger 
review  provisions  of  the  Hart-Scott- 
Rodino  amendments  to  the  Clayton  Act. 
That  Act  requires  that  such  early 
terminations  be  published  in  the 
Federal  Register.  See  15  U.S.C. 
18a(b)(2).  Thus,  the  Commission 
recognizes  that  this  information  should 
be  treated  as  part  of  its  public  record. 
The  second  category  is  reports  on 
applicable  energy  consumption  and 
efficiency  submitted  under  the 
Commission's  Appliance  Labeling  Rule, 
16  CFR  305.8.  The  Commission  has 
previously  voted  to  make  such  reports 
routinely  available  to  the  pubhc  without 
a  FOLA  request.  The  third  category  is  a 
"catch-air*  provision  for  any  other 
documents  that  the  Commission 
determines  to  place  on  its  public  record 
as  a  matter  of  policy,  where  such 
records  would  otherwise  be  considered 
non-public  under  the  Commission's 
Rules  and,  thus,  subject  to  release  only 
upon  a  written  FOIA  request.  This 
category  includes,  for  example, 
particular  responses  to  inquiries  from 
Congressional  committees  and 
subcommittees  that  the  Commission 
determines  are  of  sufficient  public 
interest  or  importance  to  make  available 
for  routine  public  inspection  and 
copying  (after  any  portions  exempt  fi-om 
mandatory  disclosure  under  the  FOIA 
have  been  redacted). 

Method  of  Payment 

Rule  4.8  (i)  is  also  being  amended  to 
delete  the  option  for  payment  of 
processing  fees  by  credit  card,  which 
the  Commission  no  longer  accepts.  The 
Commission  has  found  that  the  small 
volume  of  such  transactions  did  not 
justify  their  processing  costs.  Requesters 
continue  to  have  the  option  of  paying 
fees  by  check  or  money  order. 

The  Commission  certifies  that  the 
Rule  amendments  set  forth  in  this  notice 
do  not  require  an  initial  or  final 
regulatory  analysis  under  the  Regulatory 
FlexibiUty  Act  because  the  amendments 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  See  5  U.S.C.  605(b).  Most 
requests  for  access  to  FTC  records  are 
filed  by  individuals,  who  are  not  "small 
entities"  within  the  meaning  of  that  Act. 
5  U.S.C.  601(6).  In  any  event,  the 


economic  impact  of  the  rule  changes  on 
all  requestors  is  expected  to  be  minimal, 
if  any.  The  Rule  amendments  also  do 
not  contain  information  collection 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501-3520.  The  Commission  has  also 
determined,  in  consultation  with  the 
Office  of  Management  and  Budget,  that 
none  of  the  amendments  constitutes  a 
major  rule  within  the  meaning  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act,  5  U.S.C.  801-808. 

Furthermore,  the  notice-and-comment 
requirements  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C.  553,  do 
not  apply  to  these  Rule  amendments. 
The  Commission  has  determined  that  it 
is  umiecessary  to  obtain  public 
comment  on  the  amendments  to 
implement  the  E-FOLA,  to  the  extent 
those  amendments  are  required  by 
statute  and  do  not  involve  an  exercise 
of  agency  discretion.  See  5  U.S.C. 
553(B).  The  Rule  amendments  that 
reflect  organizational  changes  within 
the  Commission  are  matters  relating  to 
agency  management  or  personnel  that 
are  expressly  exempt  from  the  APA's 
requirements.  See  5  U.S.C.  553(a)(2). 
Finally,  the  addition  of  certain 
categories  of  public  records  to  the 
Commission's  rules  are  merely  technical 
amendments  to  rules  of  procedure  that 
do  not  require  pubUc  comment.  See  5 
U.S.C.  553(A). 

List  of  Subjects  in  16  CFR  Part  4 

Administrative  practice  and 
procedure.  Freedom  of  Information  Act. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Trade 
Commission  amends  Title  16,  Chapter  I, 
Subchapter  A  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  4— MISCELLANEOUS  RULES 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 


than  commercial  purposes  and  whether 
the  requester  is  an  educational 
institution,  a  noncommercial  scientific 
institution,  or  a  representative  of  the 
news  media.  Tha  Assistant  General 
Counsel  for  Legal  Counsel  (Management 
&  Access)  or  his  or  her  designee 
initially,  or  the  General  Counsel  on 
appeal,  will  use  this  information,  any 
additional  information  provided  by  the 
requester,  and  any  other  relevant 
information  to  determine  the 
appropriate  fee  category  in  which  to 
place  the  requester. 
*        *         *         *        • 

(e)  Public  interest  fee  waivers. — (1) 
Procedures.  A  requester  may  apply  for 
a  waiver  of  fees.  'The  requester  shall 
explain  why  a  waiver  is  appropriate 
under  the  standards  set  forth  in  this 
paragraph.  The  application  shall  also 
include  a  statement,  as  provided  by 
paragraph  (d)  of  this  section,  of  whether 
the  requester  agrees  to  pay  costs  if  the 
waiver  is  denied.  The  Assistant  General 
Counsel  for  Legal  Counsel  (Management 
&  Access)  or  his  or  her  designee 
initially,  or  the  General  Counsel  on 
appeal,  wrill  rule  on  applications  for  fee 
waivers. 


Authority:  Sec.  6,  38  Stat.  721;  15  U.S.C. 
46. 

2.  Section  4.8  is  amended  by  revising 
paragraphs  (a)(1),  (c),  (e)(1),  (g).  (h)  and 
(i)  to  read  as  follows: 

§  4.8    Costs  for  obtaining  Commission 
records. 

(a)  *   *   • 

(1)  The  term  search  includes  all  time 
spent  looking,  manually  or  by 
automated  means,  for  material  that  is 
responsive  to  a  request,  including  page- 
by-page  or  hne-by-Une  identification  of 
material  within  dociunents. 
*         *         *         *        • 

(c)  Information  to  determine  fees. 
Each  request  for  records  shall  set  forth 
whether  the  request  is  made  for  other 


(g)  Aggregating  requests.  If  the 
Assistant  General  Counsel  for  Legal 
Counsel  (Management  &  Access)  or  his 
or  her  designee  initially,  or  the  General 
Coimsel  on  appeal,  reasonably  believes 
that  a  requester,  or  a  group  of  requesters 
acting  in  concert,  is  attempting  to  evade 
an  assessment  of  fees  by  dividing  a 
single  request  into  a  series  of  smaller 
requests,  the  requests  may  be  aggregated 
and  fees  charged  accordingly. 

(h)  Advance  payment.  If  tne  Assistant 
General  Counsel  for  Legal  Counsel 
(Management  &  Access)  or  his  or  her 
designee  initially,  or  the  General 
Counsel  on  appeal,  estimates  or 
determines  that  allowable  charges  that  a 
requester  may  be  required  to  pay  are 
likely  to  exceed  $250.00,  or  if  the 
requester  has  previously  failed  to  pay  a 
fee  within  30  days  of  the  date  of  billing, 
the  requester  may  be  required  to  pay 
some  or  all  of  the  total  estimated  charge 
in  advance.  Further,  the  requester  may 
be  required  to  pay  all  impaid  bills, 
including  accrued  interest,  prior  to 
processing  the  request. 

(i)  Means  of  payment.  Payment  shall 
be  made  by  check  or  money  order 
payable  to  the  Treasury  of  the  United 
States. 
*        •        *        »        * 

3.  Section  4.9  is  amended  by: 
redesignating  paragraph  (b){10)(ix)  as 
(b)(10)(xiv);  adding  new  paragraphs 
(b)(8)(v)  and  (b)(10)(ix).  (x),  (xi).  (xii) 
and  (xiii);  and  revising  paragraphs 
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(a)(3),  (a)(4)(i).  (b)(8)(iii)  and  (iv).  and 
(b)(10)(viii)  to  read  as  follows: 

§4.9    The  public  record. 

(a)*   *   * 

(3)  Location.  All  of  the  public  records 
of  the  Commission  are  available  for 
inspection  at  the  principal  office  of  the 
Commission  on  each  business  day  from 
9  a.m.  to  5  p.m..  and  copies  of  some  of 
those  records  are  available  at  the 
regional  offices  on  each  business  day 
from  8:30  a.m.  to  5  p.m.  Copies  of 
records  that  the  Commission  is  required 
to  make  available  to  the  public 
electronically,  pursuant  to  5  U.S.C. 
552(a)(2),  may  be  obtained  in  that 
format  from  the  Commission's  Web  site 
on  the  Internet,  WWW.FTC.GOV. 

(4)  Copying  of  public  records— {i) 
Procedures.  Reasonable  facilities  for 
copying  public  records  are  provided  at 
each  office  of  the  Commission.  Subject 
to  appropriate  limitations  and  the 
availability  of  facilities,  any  person  may 
copy  public  records  available  for 
inspection  at  each  of  those  offices. 
Further,  the  agency  will  provide  copies 
to  any  person  upon  request.  Written 
requests  for  copies  of  public  records 
shall  be  addressed  to  the  Supervisor, 
Consumer  Response  Center,  and  shall 
specify  as  clearly  and  accurately  as 
reasonably  possible  the  records  desired. 
For  records  that  cannot  be  specified 
with  complete  clarity  and  particularity, 
requesters  shall  provide  descriptions 
sufficient  to  enable  qualified 
Commission  personnel  to  locate  the 
records  sought.  In  any  instance,  the 
Commission,  the  Supervisor  of  the 
Consiuner  Response  Center,  the  General 
Coiuisel,  the  Assistant  General  Counsel 
for  Legal  Coiuisel  (Management  & 
Access),  or  the  official  in  charge  of  each 
office  may  prohibit  the  use  of 
Commission  facilities  to  produce  more 
than  one  copy  of  any  public  record,  and 
may  refuse  to  permit  the  use  of  such 
facilities  for  copying  records  that  have 
been  published  or  are  publicly  available 
at  places  other  than  the  offices  of  the 
Commission. 

•        *        •        •        * 

(b)*  *  * 

(8)*    *    * 

(iii)  Summaries  or  other  explanatory 
materials  relating  to  matters  to  be 
considered  at  open  meetings  made 
available  pursuant  to  §  4.15(b)(3) 

(iv)  Commission  minutes  of  open 
meetings,  and,  to  the  extent  they  are  not 
exempt  from  mandatory  public 
disclosure  under  the  Sunshine  Act  or 
the  Freedom  of  Information  Act, 
portions  of  minutes  or  transcripts  of 
closed  meetings;  and 

(v)  A  guide  for  requesting  records  or 
information  from  the  Commission, 


including  an  index  of  all  major 
information  systems,  a  description  of 
major  information  and  record  locator 
systems  maintained  by  the  Commission, 
and  a  handbook  for  obtaining  various 
types  and  categories  of  public 
information. 

*  »         *         *         • 

(10)  *    *    * 

(viii)  The  Commission's  annual  report 
submitted  after  the  end  of  each  fiscal 
year,  summarizing  its  work  during  the 
year  (available  for  inspection  at  each  of 
the  offices  of  the  Commission  with 
copies  obtainable  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402)  and  any  other 
annual  reports  made  to  Congress  on 
activities  of  the  Commission  as  required 
by  law; 

(ix)  Records,  as  determined  by  the 
General  Counsel  or  his  or  her  designee, 
that  have  been  released  in  response  to 
a  request  made  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552.  and 
which,  because  of  the  nature  of  the 
subject  matter,  have  become  or  are 
likely  to  become  the  subject  of 
subsequent  requests  for  substantially  the 
same  records,  except  where  some  or  all 
of  those  records  would  be  exempt  from 
disclosure  under  5  U.S.C.  552  if 
requested  by  another  party; 

(x)  A  general  index  of  the  records 
referred  to  under  paragraph  (b)(10)(ix)  of 
this  section; 

(xi)  Grants  of  early  termination  of 
waiting  periods  published  in 
accordance  with  the  Hart-Scott-Rodino 
premerger  notification  provisions  of  the 
Clayton  Act,  15  U.S.C.  18a(b)(2); 

(xii)  Reports  on  appliance  energy 
consumption  or  efficiency  filed  with  the 
Commission  pursuant  to  §  305.8  of  this 
chapter; 

(xiii)  Other  documents  that  the 
Commission  has  determined  to  place  on 
the  public  record;  and 

*  •         •         •        • 

4.  Section  4.11  is  amended  by  revising 
paragraphs  (a)(l)(i)(A);  (a)(l)(iii)(A),  (B), 
introductory  text,  and  (C);  (a)(l)(iv)(A), 
(B),  and  (C);  (a)(2)(ii)(B);  and 
(a)(2)(iii)(A)  to  read  as  follows: 

§  4. 11    Disclosure  requests. 

(a)*   •   * 

(D*   *   • 

(i)*   *   * 

(A)  A  request  under  the  provisions  of 
the  Freedom  of  Information  Act,  5 
U.S.C.  552,  as  amended,  for  access  to 
Commission  records  shall  be  in  writing 
and  addressed  as  follows: 

Freedom  of  Information  Act  Reque.st, 
Assistant  General  Counsel  for  Legal  Counsel, 
(Management  &  Access).  Office  of  the  General 


Counsel,  Federal  Trade  Commission.  6th 
Street  and  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20580. 

•  *  •  *  • 

(iii)  Time  limit  for  initial 
determination.  (A)  The  Assistant 
General  Counsel  for  Legal  Counsel 
(Management  &  Access)  or  his  or  her 
designee  will,  within  20  working  days 
of  the  receipt  of  a  request,  either  grant 
or  deny,  in  whole  or  in  part,  such 
reouest. 

(B)  Except  in  exceptional 
circumstances  as  provided  in  paragraph 
(a)(l)(iii)(C)  of  this  section,  the  Assistant 
General  Counsel  for  Legal  Counsel 
(Management  &  Access)  or  his  or  her 
designee  may  extend  the  time  limit  by 
not  more  than  10  working  days  if  such 
extension  is:  *   *   * 

(C)  If  the  Assistant  General  Counsel 
for  Legal  Counsel  (Management  & 
Access)  or  his  or  her  designee  extends 
the  time  limit  for  initial  determination 
pursuant  to  paragraph  (a)(l)(iii)(B)  of 
this  section,  the  requester  will  be 
notified  in  accordance  with  5  U.S.C. 
552(a)(6)(B).  In  exceptional 
circumstances,  when  the  request  cannot 
be  processed  within  the  extended  time 
limit,  the  requester  will  be  so  notified 
and  provided  an  opportunity  to  limit 
the  scope  of  the  request  so  that  it  may 
be  processed  within  such  time  limit,  or 
to  arrange  an  alternative  time  frame  for 
processing  the  request  or  a  modified 
request.  "Exceptional"  circumstances 
will  not  include  delays  resulting  from  a 
predictable  workload  of  requests  under 
this  section.  Unwillingness  to  make 
reasonable  modifications  in  the  scope  of 
the  request  or  to  agree  to  an  alternative 
time  frame  may  be  considered  as  factors 
in  determining  whether  exceptional 
circumstances  exist  and  whether  the 
agency  has  exercised  due  diligence  in 
responding  to  the  request. 

*  *         »         »         » 

(iv)  Initial  determination.  (A)  The 
Assistant  General  Counsel  for  Legal 
Counsel  (Management  &  Access)  or  his 
or  her  designee  wall  make  reasonable 
efforts  to  search,  using  either  manual  or 
electronic  means,  for  the  requested 
records  in  electronic  form  or  format, 
except  when  such  efforts  would 
significantly  interfere  with  the  operation 
of  the  Commission's  automated 
information  systems.  Access  will  be 
granted  to  requested  records,  or  any 
portions  thereof,  that  must  be  made 
available  under  the  Freedom  of 
Information  Act.  Access  will  be  denied 
to  records  that  are  exempt  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
552(b),  unless  the  Assistant  General 
Counsel  for  Legal  Counsel  (Management 
&  Access)  or  his  or  her  designee 
determines  that  such  records  fall  writhin 
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a  category  the  Commission  or  the 
General  Counsel  has  previously 
authorized  to  be  made  available  to  the 
public  as  a  matter  of  policy.  Denials  will 
set  forth  the  reasons  therefor  and  advise 
the  requester  that  this  determination 
may  be  appealed  to  the  General  Counsel 
if  the  requester  believes  either  that  the 
records  are  not  exempt,  or  that  the 
General  Counsel  should  exercise 
discretion  to  release  such  records 
notwithstanding  their  exempt  status. 
The  Assistant  General  Counsel  for  Legal 
Counsel  (Management  &  Access)  or  his 
or  her  designee  will  also  provide  a 
reasonable,  good-faith  estimate  of  the 
volume  of  any  materials  to  which  access 
is  denied,  unless  providing  such  an 
estimate  would  harm  an  interest 
protected  by  an  exemption  in  5  U.S.C. 
552(b)  that  was  cited  as  a  basis  for 
withholding  materials. 

(B)  The  Assistant  General  Counsel  for 
Legal  Counsel  (Management  &  Access) 
or  his  or  her  designee  is  deemed  to  be 
the  sole  official  responsible  for  all 
denials  of  initial  requests,  except 
denials  of  access  to  materials  contained 
in  active  investigatory  files,  in  which 
case  the  Director  or  Deputy  Director  of 
the  Bureau  or  the  Director  of  the 
Regional  Office  responsible  for  the 
investigation  will  be  the  responsible 
official. 

(C)  Records  to  which  access  has  been 
granted  will  be  made  available  to  the 
requester  in  any  form  or  format 
specified  by  the  requester,  if  the  records 
are  readily  reproducible  in  that  form  or 
format,  or  can  be  converted  to  that  form 
or  format  with  a  reasonable  amount  of 
effort,  and  they  will  remain  available  for 
inspection  and  copying  for  a  period  not 
to  exceed  30  days  fi-om  date  of 
notification  to  the  requester  unless  the 
requester  asks  for  and  receives  the 
consent  of  the  Assistant  General 
Counsel  for  Legal  Counsel  (Management 
&  Access)  or  his  or  her  designee  to  a 
longer  period.  Records  assembled 
pursuant  to  a  request  will  remain 
available  only  during  this  period  and 
thereafter  will  be  refiled.  Appropriate 
fees  may  be  imposed  for  any  new  or 
renewed  request  for  the  same  records. 

•        *        •        «        • 

(2)*   •  * 

(ii)*   •  * 

(B)  The  General  Counsel  may,  by 
written  notice  to  the  requester  in 
accordance  with  5  U.S.C.  552(a)(6)(B), 
extend  the  time  limit  for  deciding  an 
appeal  by  not  more  than  10  working 
days  pursuant  to  paragraph  (a)(l)(iii)(B) 
of  this  section,  provided  that  the 
amount  of  any  extension  utilized  during 
the  initial  consideration  of  the  request 
under  that  paragraph  will  be  subtracted 


from  the  amount  of  additional  time 
otherwise  available.  Where  exceptional 
circumstances  do  not  permit  the 
processing  of  the  appeal  within  the 
extended  time  limit,  the  notice  and 
procedures  set  forth  in  paragraph 
(a)(l)(iii)(C)  of  this  section  shall  apply. 

(iii)  •   *   * 

(A)  The  General  Counsel  has  the 
authority  to  grant  or  deny  all  appeals 
and  to  release  as  an  exercise  of 
discretion  records  exempt  from 
mandatory  disclosure  under  5  U.S.C. 
552(b).  In  unusual  or  difficult  cases,  the 
General  Counsel  may,  in  his  or  her  sole 
discretion,  refer  an  appeal  to  the 
Commission  for  determination.  A  denial 
of  an  appeal  in  whole  or  in  part  will  set 
forth  the  basis  for  the  denial;  will 
include  a  reasonable,  good-faith 
estimate  of  the  volume  of  any  materials 
to  which  access  is  denied,  unless 
providing  such  an  estimate  would  harm 
an  interest  protected  by  an  exemption  in 
5  U.S.C.  552(b)  that  was  cited  as  a  basis 
for  withholding  materials;  and  will 
advise  the  requester  that  judicial  review 
of  the  decision  is  available  by  civil  suit 
in  the  district  in  which  the  requester 
resides,  or  has  his  principal  place  of 
business,  or  in  which  the  agency  records 
are  situated,  or  in  the  District  of 
Coliunbia. 
•        *         •        *        * 

5.  Section  4.13  is  amended  by  revising 
paragraphs  (c),  (d),  (e).  (f),  (h),  (i).  (j), 
and  (k)  to  read  as  follows: 


§  4.13    Privacy  Act  rules. 

*         *         »         •         • 

(c)  Procedures  for  requests  pertaining 
to  individual  records  in  a  record  system. 
An  individual  may  request  access  to  his 
or  her  records  or  any  information 
pertaining  to  that  individual  in  a  system 
of  records,  and  notification  of  whether 
and  to  whom  the  Commission  has 
disclosed  a  record  for  which  an 
accounting  of  disclosures  is  required  to 
be  kept  and  made  available  to  the 
individual,  using  the  procedures  of  this 
section.  Requests  for  the  disclosure  of 
records  under  this  section  or  to 
determine  whether  a  system  of  records 
contains  records  pertaining  to  an 
individual  or  to  obtain  an  accounting  of 
disclosures,  shall  be  in  writing  and  if 
mailed,  addressed  as  follows: 

Privacy  Act  Request,  Assistant  General 
Counsel  for  Legal  Counsel  (Management  & 
Access),  Office  of  the  General  Counsel, 
Federal  Trade  Conunission,  6th  Street  and 
Pennsylvania  Avenue  N.W.,  Washington,  DC 
20580. 

If  requests  are  presented  in  person  at 
the  Office  of  the  General  Counsel,  the 
individual  shall  be  required  to  execute 
a  written  request.  All  requests  shall 


name  the  system  of  records  that  is  the 
subject  of  the  request,  and  shall  include 
any  additional  information  specified  in 
the  pertinent  system  notice  as  necessary 
to  locate  the  records  requested.  If  the 
requester  wants  another  person  to 
accompany  him  or  her  to  review  the 
records,  the  request  shall  so  state. 
Nothing  in  this  section  will  allow  an 
individual  access  to  any  information 
compiled  in  reasonable  anticipation  of  a 
civil  action  or  proceeding. 

(d)  Times,  places,  and  requirements 
for  identification  of  individuals  making 
requests.  Verification  of  identity  of 
persons  making  written  requests  to  the 
Assistant  General  Counsel  for  Legal 
Counsel  (Management  &  Access) 
ordinarily  will  not  be  required.  The 
signature  on  such  requests  will  be 
deemed  a  certification  by  the  signatory 
that  he  or  she  is  the  individual  to  whom 
the  record  pertains  or  is  the  parent  or 
guardian  of  a  minor  or  the  legal 
guardian  of  the  individual  to  whom  the 
record  pertains.  The  Assistant  General 
Counsel  for  Legal  Coimsel  (Management 
&  Access)  or  his  or  her  designee  may 
require  additional  verification  of  a 
requester's  identity  when  such 
information  is  reasonably  necessary  to 
assure  that  records  are  not  improperly 
disclosed;  provided,  however,  that  no 
verification  of  identity  will  be  required 
if  the  records  sought  are  publicly 
available  under  the  Freedom  of 
Information  Act. 

(e)  Disclosure  of  requested 
information  to  individuals.  Within  10 
working  days  of  receipt  of  a  request 
under  §  4.13(c),  the  Assistant  General 
Counsel  for  Legal  Counsel  (Management 
&  Access)  or  his  or  her  designee  will 
acknowledge  receipt  of  the  request. 
Within  30  working  days  of  the  receipt 
of  a  request  imder  §  4.13(c),  the 
Assistant  General  Counsel  for  Legal 
Coimsel  (Management  &  Access)  or  his 
or  her  designee  will  inform  the 
requester  whether  a  system  of  records 
containing  retrievable  information 
pertaining  to  the  requester  exists,  and  if 
so,  either  that  the  request  has  been 
granted  or  that  the  requested  records  or 
information  is  exempt  from  disclosure 
pursuant  to  §  4.13(m).  When,  for  good 
cause  shown,  the  Assistant  General 
Counsel  for  Legal  Counsel  (Management 
&  Access)  or  his  or  her  designee  is 
unable  to  respond  within  30  working 
days  of  the  receipt  of  the  request,  that 
official  will  notify  the  requester  and 
inform  him  or  her  approximately  when 

a  response  will  be  made. 

(f)  Special  procedures:  Medical 
records.  When  the  Assistant  General 
Counsel  for  Legal  Counsel  (Management 
&  Access)  or  his  or  her  designee 
determines  that  disclosure  of  a  medical 
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or  psychological  record  directly  to  a 
requesting  individual  could  have  an 
adverse  effect  on  the  individual,  he  or 
she  v»rill  require  the  individual  to 
designate  a  medical  doctor  to  whom  the 
record  will  be  transmitted. 
*        *        *        «        * 

(h)  Agency  review  of  request  for 
correction  or  amendment  of  record. 
Whether  presented  in  person  or  by  mail, 
requests  under  §  4.13(g)  will  be 
acknowledged  by  the  Assistant  General 
Counsel  for  Legal  Counsel  (Management 
k  Access)  or  his  or  her  designee  within 
10  working  days  of  the  receipt  of  the 
request  if  action  on  the  request  cannot 
be  completed  and  the  individual 
notified  of  the  results  within  that  time. 
Thereafter,  the  Assistant  General 
Counsel  for  Legal  Counsel  (Management 
&  Access)  or  his  or  her  designee  will 
promptly  either  make  the  requested 
amendment  or  correction  or  inform  the 
requester  of  his  refusal  to  make  the 
amendment  or  correction,  the  reasons 
for  the  refusal,  and  the  requester's  right 
to  appeal  that  refusal  in  accordance 
with  §4.13(i). 

(i)  Appeal  of  initial  adverse  agency 
determination.  (1)  If  an  initial  request 
filed  under  §4. 13(c)  or  §4. 13(g)  is 
denied,  the  requester  may  appeal  that 
denial  to  the  General  Counsel.  The 
appeal  shall  be  in  writing  and  addressed 
as  follows: 

Privacy  Act  Appeal,  Office  of  the  General 
Counsel,  Federal  Trade  Conunission,  6th 
Street  4  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580. 

Within  30  working  days  of  the  receipt 
of  the  appeal,  the  General  Counsel  will 


notify  the  requester  of  the  disposition  of 
that  appeal,  except  that  the  General 
Counsel  may  extend  the  30-day  period 
for  good  cause,  in  which  case,  the 
General  Counsel  wall  advise  the 
requester  of  the  approximate  date  on 
which  review  will  be  completed.  In 
imusual  or  difficult  cases,  the  General 
Counsel  may,  in  his  or  her  sole 
discretion,  refer  an  appeal  to  the 
Commission  for  determination. 

(2)(i)  If  the  General  Counsel  refuses  to 
amend  or  correct  the  record  in 
accordance  v^rith  a  request  under 
§  4.13(g),  the  General  Counsel  will 
notify  the  requester  of  that  decision  and 
inform  the  requester  of  the  right  to  file 
with  the  Assistant  General  Coimsel  for 
Legal  Counsel  (Management  &  Access)  a 
concise  statement  setting  forth  the 
reasons  for  the  requester's  disagreement 
with  the  General  Counsel's 
determination  and  the  fact  that  the 
requester's  statement  will  be  treated  as 
set  forth  in  paragraph  (i)(2)(ii)  of  this 
section.  The  General  Counsel  will  also 
inform  the  requester  that  judicial  review 
of  the  decision  is  available  by  a  civil 
suit  in  the  district  in  which  the 
requester  resides,  or  has  his  principal 
place  of  business,  or  in  which  the 
agency  records  are  situated,  or  in  the 
Ehstrict  of  Columbia. 

(ii)  If  the  individual  files  a  statement 
disagreeing  with  the  General  Counsel's 
determination  not  to  amend  or  correct  a 
record,  such  disagreement  vdll  be 
clearly  noted  in  the  record  involved  and 
the  individual's  statement  will  be  made 
available  to  anyone  to  whom  the  record 
has  been  disclosed  after  September  27, 
1975,  or  is  subsequently  disclosed 


together  with,  if  the  General  Counsel 
deems  it  appropriate,  a  brief  statement 
of  his  or  her  reasons  for  declining  to 
amend  the  record. 

(j)  Disclosure  of  record  to  person  other 
than  the  individual  to  whom  it  pertains. 
Except  as  provided  by  5  U.S.C.  552a(b), 
the  written  request  or  prior  written 
consent  of  the  individual  to  whom  a 
record  pertains,  or  of  his  parent  if  a 
minor,  or  legal  guardian  if  incompetent, 
shall  be  required  before  such  record  is 
disclosed.  If  the  individual  elects  to 
inspect  a  record  in  person  and  desires 
to  be  accompanied  by  another  person, 
the  Assistant  General  Counsel  for  Legal  _ 
Counsel  (Management  &  Access)  or  his 
or  her  designee  may  require  the 
individual  to  furnish  a  signed  statement 
authorizing  disclosure  of  his  or  her 
record  in  the  presence  of  the 
accompanying  named  person. 

(k)  Fees.  No  fees  wrill  be  charged  for 
searching  for  a  record,  reviewing  it,  or 
for  copies  of  records  made  by  the 
Commission  for  its  own  purposes 
incident  to  granting  access  to  a 
requester.  Copies  of  records  to  which 
access  has  been  granted  under  this 
section  may  be  obtained  by  the 
requester  from  the  Assistant  General 
Counsel  for  Legal  Counsel  (Management 
&  Access)  or  his  or  her  designee  on 
payment  of  the  reproduction  fees 
provided  in  §  4.8(b)(6). 
***** 

By  direction  of  the  Commission. 
Donald  S.  Clark., 

Secretary. 

(FR  Doc.  98-22631  Filed  8-25-98;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 
16CFRPart4 

Freedom  of  Infomiation  Act; 
Miscellaneous  Rules 

AGENCY:  Federal  Trade  Commission 

(FTC). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Trade 
Commission  proposes  to  amend  its 
Rules  of  Practice  to  address  expedited 
processing  and  aggregation  of  requests 
under  the  Freedom  of  Information  Act, 
as  emaended  by  the  Electronic  Freedom 
of  Information  Act  Amendments  of 
1996.  The  Commission  also  proposes  to 
alter  its  fee  schedule  to  reflect  changes 
in  the  costs  of  providing  services,  and 
to  add  other  fees  for  new  services. 
DATES:  Comments  must  be  submitted  on 
or  before  September  25,  1998. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Secretary,  Federal 
Trade  Commission,  6th  Street  & 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20580. 

Comments  will  be  entered  on  the 
public  record  of  the  Commission  and 
will  be  available  for  public  inspection  in 
Room  130  at  the  above  address  during 
the  hours  of  9  a.m.  until  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Alex 
Tang,  Attorney,  (202)  326-2447,  Office 
of  General  Counsel,  FTC. 
SUPPLEMENTARY  INFORMATION:  On 
October  2,  1996,  the  President  signed 
the  Electronic  Freedom  of  Information 
Act  Amendments  of  1996  (E-FOIA), 
Pub.  L.  104-231,  110  Stat.  3048, 
amending  the  Freedom  of  Information 
Act  (FOIA),  5  U.S.C.  552.  Certain 
sections  of  the  E-FOLA  require  or  permit 
the  Commission  to  make  various 
changes  in  its  procedures  for  FOIA 
requests  and  appeals,  as  well  as  in  the 
descriptions  of  its  public  and  non- 
public records.  The  Commission  has 
also  determined  that  it  is  necessary  to 
revise  its  fee  schedule  to  reflect  the  fact 
that  the  costs  of  providing  services 
related  to  the  dissemination  of 
information  emd  records  under  the  FOIA 
have  changed  since  1992,  when  the 
Commission  last  assessed  those  costs. 

As  required  by  the  FOIA,  the 
Commission  is  seeking  public  comment 
on  the  proposed  regulations  set  forth  in 
this  notice.  In  a  separate  notice 


published  elsewhere  in  today's  edition 
of  the  Federal  Register,  the  Commission 
has  published  final  regulations  to 
implement  other  portions  of  the  E-FOIA 
and  to  make  other  related  administrative 
rule  changes  that  do  not  require  public 
comment.  For  example,  those  Rule 
amendments  reflect  the  recent 
organizational  transfer  of  initial  FOIA 
and  Privacy  Act  request  functions  and 
staff  to  the  Commission's  Office  of 
General  Counsel,  as  discussed  further  in 
that  notice. 

Aggregation  of  Requests 

Section  (a)(6)(B)(iv)  of  the  FOIA,  as 
amended,  permits  the  Commission  to 
promulgate  regulations  that  provide  for 
the  aggregation  of  clearly  related 
requests  by  the  same  requester,  or  by  a 
group  of  requesters  acting  in  concert,  if 
the  agency  reasonably  believes  that  the 
requests  actually  constitute  a  single 
request  that  would  otherwise  satisfy  the 
circumstances  for  an  extension  of  the 
statutory  time  limits.  5  U.S.C. 
552(a)(6)(B)(iv).  To  implement  this 
provision,  the  Commission  proposes  to 
amend  Rule  4.11  by  redesignating 
existing  paragraph  (a)(l)(iii)(D)  as  (E) 
and  inserting  a  new  paragraph  (D). 


Expedited  Processing 

Section  (a)(6)(E)  of  the  FOIA,  as 
amended,  requires  the  Commission  to 
promulgate  regulations  providing  for 
expedited  processing  of  requests  for 
records  where  the  person  requesting  the 
records  demonstrates  a  compelling  need 
or  in  other  cases  where  the  Commission 
determines  to  expedite  processing.  See 
5  U.S.C.  552(a)(6)(E)(i).  The  statute 
defines  "compelling  need"  to  include 
situations  where  a  failure  to  obtain 
requested  records  on  an  expedited  basis 
"could  reasonably  be  expected  to  pose 
an  imminent  threat  to  the  life  or 
physical  safety  of  an  individual,"  or 
where,  with  respect  to  a  request  made 
by  a  person  primarily  engaged  in 
"disseminating  information,"  there  is  an 
"urgency  to  inform  the  public 
concerning  actual  or  alleged  Federal 
Government  activity."  See  5  U.S.C. 
552(a)(6)(E)(v)(I)  and  (II). 

While  the  kinds  of  records  generally 
maintained  by  the  Commission  make  it 
unlikely  that  requests  for  expedited 
processing  will  meet  the  first  prong  of 
the  "compelling  need"  standard,  the 
Commission  does  receive  some  requests 


Duplication: 

Paper  Copy  (up  to  S'/t"  x  14")  (Reproduced  by  Commission  staff) 
(Reproduced  by  Requester) 

Microfilm  Services: 

Film  Copy— Paper  to  16mm  film 


from  parties  who  may  qualify  for 
expedited  treatment  in  certain  cases 
under  the  standard's  second  prong. 
Under  that  prong,  a  request  must 
involve  a  matter  of  "current  exigency" 
to  the  public  such  that  a  reasonable 
person  might  conclude  that  a  delayed 
response  "would  compromise  a 
significant  recognized  interest,"  other 
than  the  public's  general  "right  to 
know,"  which  is  common  to  all  FOIA 
requests  and  will  not  suffice  to  meet  the 
standard.  H.R.  Rep.  No.  795,  104th 
Cong.  25-26  (1996)  (standard  for 
granting  expedited  treatment  is  to  be 
construed  narrowly). 

The  Commission  proposes  to  amend 
paragraph  (a){l)(i)(E)  of  Rule  4.11  to 
implement  the  statutory  standard.  As 
required  by  the  FOIA,  die  requester 
shall  be  responsible  for  certifying  that 
the  standard  has  been  met.  Conforming 
changes  are  also  being  proposed  in 
paragraphs  (a)(l)(i)(B),  (a)(l)(iii)(A), 
(a)(2)(i)(A).  (B),  and  (a)(2)(ii)(A)  of  Rule 
4.11.  (Rule  4.11(a)(l)(iii)(A),  as 
amended,  incorporates  the  expanded 
20-day  time  limit  for  responding  to 
initial  FOIA  requests,  which  is 
discussed  more  fully  in  the 
Commission's  separate  document, 
published  elsewhere  in  today's  Federal 
Register,  of  final  rule  changes  not 
requiring  public  comment.) 

Fees 

Rule  4.8(b)(6).  16  CFR  4.8(b)(6). 
contains  the  Commission's  uniform 
schedule  of  fees  that  applies  to  records 
held  by  all  constituent  units  of  the 
Commission  and  to  all  requests  made 
for  materials  on  the  public  record  and 
those  made  under  the  FOIA  and  Privacy 
Act.  Periodically,  the  Commission 
reviews  that  rule  to  update  thos%  fees  to 
reflect  current  costs  to  the  Commission. 
The  Commission  last  revised  the  fee 
schedule  in  1992.  In  most  instances, 
costs  have  increased  since  that  time,  but 
in  a  few  instances,  costs  to  the 
Commission  have  decreased  since  1992. 
The  Commission  has  also  determined 
that  the  separate  category  for 
duplication  of  "computer  paper"  is  no 
longer  necessary,  and  that  the  fees 
specified  for  paper  copies  in  general 
vnll  apply  to  such  duphcation. 
Accordingly,  the  Commission  proposes 
to  amend  Rule  4.8(b)(6)  to  make  the 
following  adjustments  in  its  fee 
schedule. 


Current 


SO.  14 
0.05 

0.02 


Proposed 


S0.14 
0.05 

0.04 


Unit 


Per  page. 
Per  page. 

Per  frame. 
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Fiche  Copy — Paper  to  105mm  fiche 

Film  Copy— Duplication  of  existing  100  ft  roll  of  16mm  film  

Fiche  Copy — Duplication  of  existing  105mm  fiche  

Paper  Copy — Converting  existing  16mm  film  to  paper  (by  Commission  Staff)  ... 

Paper  Copy — Converting  existing  1 05mm  fiche  to  paper  (by  Commission  Staff) 

Film  Cassettes  

Electronic  services: 

Converting  paper  into  electronic  format 

Computer  programming  

Other  Fees: 

Computer  Tape  

Certification  

Express  Mail 

*  First  pound  and  S.89  for  each  additional  pound 

**  For  the  first  pound  and  $3.67  for  each  additional  pound  (up  to  SI  5.00) 


Current 


0.02 
3.35 
0.04 
0.23 
0.23 
3.60 

N/A 

N/A 

18.50 
10.35 
•5.00 


Proposed 


0.08 
9.50 
0.26 
0.26 
0.23 
2.00 

2.50 
8.00 


Unit 


Per  frame. 
Per  roll. 
Per  fiche. 
Per  page. 
Per  page. 
Per  cassette 

Per  page. 
Per  qtr.  hour. 


18.50     Per  tape. 
10.35     Each. 
•'3.50     Per  request. 


The  Commission  has  determined  to 
retain  the  existing  method,  outlined  in 
Rule  4.8(b)(6),  for  assessing  search  and 
review  fees. 

The  Commission  believes  that  the 
proposed  Rule  amendments  do  not 
require  an  initial  or  final  regulatory 
analysis  xmder  the  Regulatory 
Flexibility  Act  because  the  amendments 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  See  5  U.S.C.  605(b).  Most 
requests  for  access  to  FTC  records  are 
filed  by  individuals,  who  are  not  "small 
entities"  within  the  meaning  of  that  Act, 
5  U.S.C.  601(6),  and,  in  any  event,  the 
economic  impact  of  the  rule  changes  on 
all  requesters  is  expected  to  be  minimal, 
if  any.  Likewise,  the  proposed 
amendments  do  not  appear  to  contain 
information  collection  requirements 
within  the  meaning  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501-3520. 
The  Commission  nonetheless  solicits 


comments  on  any  economic  and 
regulatory  impact  of  the  proposed  rule; 
paperwork  requirements,  if  any,  that  the 
amendments  are  believed  to  impose 
upon  private  persons;  and  possible 
regulatory  alternatives  to  reduce  the 
amendments'  economic  impact,  if  any, 
while  fully  implementing  the  statutory 
mandate.  The  Commission  will  consider 
any  such  comments  before  promulgating 
the  amendments  in  final  form. 

List  of  Subjects  in  16  CFR  Part  4 

Administrative  practice  and 
procedure.  Freedom  of  hiformation  Act. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Trade 
Commission  proposes  to  amend  Title 
16,  Chapter  I,  Subchapter  A  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  4— MISCELLANEOUS  RULES 

1.  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 


Authority:  Sec.  6,  38  Stat.  721:  15  U.SC. 


46. 


2.  Section  4.8  is  amended  by  revising 
paragraphs  fb)(4)  and  (b)(6)  to  read  as 
follows: 

§  4.8    Costs  for  obtaining  Commission 
records. 


(b)  *    *    * 

(4)  Waiver  of  small  charges. 
Notwithstanding  the  provisions  of 
paragraphs  (b)(1),  (2).  and  (3)  of  this 
section,  charges  will  be  waived  if  the 
total  chargeable  fees  for  a  request  do  not 
exceed  $14.00. 


(6)  Schedule  of  direct  costs.  The 
following  uniform  schedule  of  fees 
applies  to  records  held  by  all 
constituent  units  of  the  Commission. 


PAPER  FEES 
Paper  copy  (up  to  8.5"  x  14"). 

Reproduced  by  Commission  SO. 14  per  page. 

Reproduced  by  Requester , o.05  per  page. 

MICROFICHE  FEES 

Film  Copy — Paper  to  IBmna  film  0.04  per  frame. 

Fiche  Copy — Paper  to  105mm  fiche  0.08  per  frame. 

Film  Copy — Duplication  of  existing  100  ft.  roll  of  16mm  film  9.50  per  roll. 

Fiche  Copy — Duplication  of  existing  lOSnim  fiche 0.26  per  fiche. 

Paper  Copy — Converting  existing  16nim  film  to  paper  (Conversion  by  Commission  Staff)  0.26  per  page. 

Paper  Copy — Converting  existing  105mm  fiche  to  paper  (Conversion  by  Commission  Staff)  0.23  per  page. 

Film  Cassettes  2.00  per  cassette. 

ELECTRONIC  SERVICES 

Converting  paper  into  electronic  format  (scanning)  2.50  per  page 

Computer  programming  8.00  per  qtr.  hour. 

OTHER  FEES 

Computer  Tape  18.50  each. 

Certification  IO.35  each. 

Express  Mail  3. 50  for  first  pound 

and  3.67  for  each 
additional  pxDund 
(up  to  15.00) 

Search  and  Review  Fees 

Agency  staff  is  divided  into  three  categories:  clerical,  attorney/economist,  and  other  professional.  Fees  for  search 
and  review  are  assessed  on  a  quarter-hourly  basis,  and  are  determined  by  identifying  me  category  into  which  the 
staff  member(s)  conducting  the  search  or  review  belong(s),   determining  the  average  quarter-hourly  wages  of  all  staff 
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members  within  that  category,  and  adding  16  percent  to  reflect  the  cost  of  additional  benefits  accorded  to  government 
employees.  The  exact  fees  are  calculated  and  announced  periodically  and  are  available  from  the  Consumer  Response 
Center,  Federal  Trade  Commission,  Sixth  Street  and  Pennsylvania  Avenue,  NW..  Washington  DC  20580-  (2021  326- 
2222.  '   ^       J 


3.  Section  4.11  is  amended  by 
redesignating  paragraphs  (a)(l)(i)(E)  and 
(a)(l)(iii)(D)  as  new  paragraphs 
(a)(l)(i)(F)  and  (a)(l)(iii)(E),  respectively: 
by  adding  new  paragraphs  (a)(l)(i)(E) 
and  (a)(l){iii)(D);  and  bv  revising 
paragraphs  (a)(l)(i)(B),  '(alUKiiiKA), 
(a)(2Ki)(A).  (a)(2)(i)(B),  and  (a)(2Kii)(A) 
to  read  as  follows: 

§4.11     Disclosure  requests. 

(a)  *   *   * 

ur  *  • 

(B)  Failure  to  mark  the  envelope  and 
the  request  in  accordance  with 
paragraph  (a)(l)(i)(A)  of  this  section,  or 
the  filing  of  a  request  for  expedited 
treatment  under  paragraph  {a)(l)(i)(E)  of 
this  section,  will  result  in  the  request  (or 
requests,  if  expedited  treatment  has 
been  requested)  being  treated  as 
received  on  the  date  that  the  processing 
unit  in  the  Office  of  General  Counsel 
actually  receives  the  request(s). 
*         »         •         *         * 

(E)  Expedited  treatment.  Requests 
may  include  an  appHcation  for 
expedited  treatment.  Where  such  an 
application  is  not  included  with  an 
initial  request  for  access  to  records 
under  paragraph  (a)(1)  of  this  section, 
the  application  may  be  included  in  any 
appeal  of  that  request  filed  under 
paragraph  (a)(2).  Such  application, 
which  shall  be  certified  by  the  requester 
to  be  true  and  correct  to  the  best  of  such 
person's  knowledge  and  belief,  shall 
describe  the  compelling  need  for 
expedited  treatment,  including  an 
explanation  as  to  why  a  failure  to  obtain 
the  requested  records  on  an  expedited 
basis  could  reasonably  be  expected  to 
pose  an  imminent  threat  to  the  life  or 
physical  safety  of  an  individual,  or,  with 
respect  to  a  request  made  by  a  person 
primarily  engaged  in  disseminating 
information,  an  explanation  of  the 
urgency  to  inform  the  public  concerning 
actual  or  alleged  Federal  Government 
activity.  The  Assistant  General  Counsel 


for  Legal  Counsel  (Management  & 
Access)  or  his  or  her  designee  will, 
within  10  calendar  days  of  receipt  of  a 
request  for  expedited  treatment,  notify 
the  requester,  in  writing,  of  the  decision 
to  either  grant  or  deny  the  request  for 
expedited  treatment,  and,  if  the  request 
is  denied,  advise  the  requester  that  this 
determination  may  be  appealed  to  the 
General  Counsel. 
*         •         *         *         * 

(iii)  Time  limit  for  initial 
determination.  (A)  The  Assistant 
General  Counsel  for  Legal  Counsel 
(Management  &  Access)  or  his  or  her 
designee  will,  within  20  working  days 
of  the  receipt  of  a  request,  either  grant 
or  deny,  in  whole  or  in  part,  such 
request,  unless  the  request  has  been 
granted  expedited  treatment  in 
accordance  with  this  section,  in  which 
case  the  request  will  be  processed  as 
soon  as  practicable. 
***** 

(D)  If  the  Assistant  General  Counsel 
for  Legal  Counsel  (Management  & 
Access)  or  his  or  her  designee 
reasonably  believes  that  requests  made 
by  a  requester,  or  a  group  of  requesters 
acting  in  concert,  actually  constitute  a 
single  request  that  would  otherwise 
involve  unusual  circumstances,  as 
specified  in  paragraph  (a)(l)(iii)(B)  of 
this  section,  and  the  requests  involve 
clearly  related  matters,  those  multiple 
requests  may  be  aggregated. 
***** 

(2)  *    *    • 
(i)  .    *    * 

(A)(1)  If  an  initial  request  for 
expedited  treatment  is  denied,  the 
requester,  at  any  time  before  the  initial 
determination  of  the  underlying  request 
for  records  by  the  Assistant  General 
Counsel  for  Legal  Counsel  (Management 
&  Access)  or  his  or  her  designee  (or,  if 
the  request  for  expedited  treatment  was 
filed  with  any  appeal  filed  under 
paragraph  (a)(2)(i)(A)(2)  of  this  section, 
at  any  time  before  the  General  Counsel's 
determination  on  such  an  appeal),  may 


appeal  the  denial  of  expedited  treatment 
to  the  General  Counsel. 

(2)  If  an  initial  request  for  records  is 
denied  in  its  entirety,  the  requester  may, 
within  30  days  of  the  date  of  the 
determination,  appeal  such  denial  to  the 
General  Counsel.  If  an  initial  request  is 
denied  in  part,  the  time  for  appeal  will 
not  expire  until  30  days  after  the  date 
of  the  letter  notifying  the  requester  that 
all  records  to  which  access  has  been 
granted  have  been  made  available. 

[3]  The  appeal  shall  be  in  writing  and 
should  include  a  copy  of  the  initial 
request  and  a  copy  of  the  response  to 
that  initial  request,  if  any.  The  appeal 
shall  be  addressed  as  follows: 

Freedom  of  Information  Act  Appeal,  Office  of 
the  General  Counsel,  Federal  Trade 
Commission,  6th  Street  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 

(B)  Failure  to  mark  the  envelope  and 
the  appeal  in  accordance  with 
paragraph  (a)(2)(i)(A)  of  this  section  will 
result  in  the  appeal  (and  any  request  for 
expedited  treatment  filed  with  that 
appeal)  being  treated  as  received  on  the 
actual  date  of  receipt  by  the  Office  of 
General  Counsel. 
***** 

(ii)  *   *   * 

(A)  Regarding  appeals  from  initial 
denials  of  a  request  for  expedited 
treatment,  the  General  Counsel  will 
either  grant  or  deny  the  appeal 
expeditiously;  regarding  appeals  from 
initial  denials  of  a  request  for  records, 
the  General  Counsel  will,  within  20 
working  days  of  the  receipt  of  such  an 
appeal,  either  grant  or  deny  it.  in  whole 
or  in  part,  unless  expedited  treatment 
has  been  granted  in  accordance  with 
this  section,  in  which  case  the  appeal 
will  be  processed  as  soon  as  practicable. 
***** 

By  direction  of  the  Commission. 
Donald  S.  Oark, 
Secretary, 

[FR  Doc.  98-22632  Filed  8-25-98;  8:45  am] 
BILUNG  CODE  6750-01-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart91 

[Docket  No.  29317;  SFAR  82] 

RIN  2120-AG67 

Prohibition  Against  Certain  Flights 
Within  the  Territory  and  Airspace  of 
Sudan 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  action  prohibits  flight 
operations  within  the  territory  and 
airspace  of  Sudan  by  any  United  States 
air  carrier  and  commercial  operator,  by 
any  person  exercising  the  privileges  of 
an  airman  certificate  issued  by  the  FAA, 
or  by  an  operator  using  an  aircraft 
registered  in  the  United  States  unless 
the  operator  of  such  aircraft  is  a  foreign 
air  carrier.  This  action  is  necessary  to 
prevent  an  undue  hazard  to  persons  and 
aircraft  engaged  in  such  flight 
operations  as  a  result  of  increased 
tensions  due  to  the  recent  U.S.  military 
strikes  against  terrorist  and  industrial 
facilities  associated  with  Usama  Bin 
Ladin  in  Sudan  emd  Afghanistan. 
DATES:  This  action  is  effective  August 
21,  1998,  and  shall  remain  in  effect  until 
further  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Catey,  Air  Transportation 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Telephone: 
(202)  267-8166. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  This  Action 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
cind  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  ((703)  321-3339).  the 
Government  Printing  Office's  (GPO) 
electronic  bulletin  board  service  ((202) 
512-1661),  or  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
Bulletin  Board  service  ((900)  322-2722 
or  (202)  267-5948).  Internet  users  may 
reach  the  FAA's  web  page  at  http:// 
v^rww.faa.gov  or  the  GPO  web  site  a 
http://www.access.gpo/nara  for  access 
to  recently  published  rulemaking 
dociunents. 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Rulemaking,  ARM-1.  800 
Independence  Ave.,  SW.  Washington. 


DC  20591.  or  by  calling  (202)  267-9677. 
Communications  must  identify  the 
docket  number  of  this  action. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  rules  should 
request  from  the  above  office  a  copy  of 
Advisory  Circular  No.  11-2A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  described  the 
application  procedure. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  of  1996  (SBREFA) 
requires  the  FAA  to  report  inquiries 
from  small  entities  concerning 
information  on.  and  advice  about, 
compliance  with  statutes  and 
regulations  within  the  FAA's 
jurisdiction,  including  interpretation 
and  application  of  the  law  to  specific 
sets  of  facts  supplied  by  a  small  entity. 

If  you  are  a  small  entity  and  have  a 
question,  contact  your  local  FAA 
official.  If  you  do  not  know  how  to 
contact  your  local  FAA  official,  you  may 
contact  Charlene  Brown,  Program 
Analyst  Staff.  Office  of  Rulemaking, 
ARM-27.  Federal  Aviation 
Administration.  800  Independence 
Ave..  SW.  Washington.  DC  20591, 1- 
888-551-1594.  Internet  users  can  find 
additional  information  on  SBREFA  in 
the  "Quick  Jump"  section  of  the  FAA's 
web  page  at  http://www.faa.gov  and 
may  send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREFA@faa.dot.gov. 

Background 

On  August  20.  1998.  the  U.S.  mihtary 
conducted  strikes  against  terrorist  and 
industrial  facilities  associated  with 
UsEmia  Bin  Ladin  in  Sudan  and 
Afghanistan.  As  a  result,  there  could  be 
a  hostile  reaction  from  armed  elements 
in  Sudan.  Therefore,  the  Federal 
Aviation  Administration  has 
determined  that  the  safe  overflight  of 
Sudanese  territory  can  not  be 
guaranteed. 

Prohibition  Against  Certain  Flights 
Within  the  Territory  and  Airspace  of 
Sudan 

On  the  basis  of  the  above  information, 
and  in  furtherance  of  my 
responsibilities  to  promote  the  safety  of 
flight  of  civil  aircraft  in  air  commerce. 
I  have  determined  that  action  by  the 
FAA  is  necessary  to  prevent  the  injury 
to  U.S.  operators  or  the  loss  of  certain 
U.S. -registered  aircraft  conducting 
flights  in  the  territory  and  airspace  of 
Sudan.  I  find  that  increased  tensions 
resulting  from  the  recent  U.S.  military 
strikes  in  Sudan  present  an  immediate 
hazard  to  the  operation  of  U.S.  civil 
aircraft,  operators,  and  airmen  within 


Sudanese  territory  and  airspace. 
Accordingly.  I  am  ordering  a  prohibition 
on  all  flight  operations  within  the 
territory  and  airspace  of  Sudan  by  any 
United  States  air  carrier  and  commercial 
operator,  by  any  person  exercising  the 
privileges  of  an  airman  certificate  issued 
by  the  FAA.  or  by  an  operator  registered 
in  the  United  States  unless  the  operator 
of  such  aircraft  is  a  foreign  air  carrier. 
This  action  is  necessary  to  prevent  an 
undue  hazard  to  aircraft  and  to  protect 
persons  and  property  on  board  those 
aircraft.  SFAR  82  shall  remain  in  effect 
until  further  notice. 

Because  the  circumstances  described 
herein  warrant  immediate  action  by  the 
FAA  to  maintain  the  safety  of  flight  by 
the  aforementioned  persons  within  the 
territory  and  airspace  of  Sudan,  I  find 
that  notice  and  public  comment  under 
5  U.S.C.  553(b)  are  impracticable  and 
contrary  to  the  public  interest.  Further 
I  find  good  cause  exists  for  making  this 
rule  effective  immediately  upon 
issuance.  I  also  find  that  this  action  is 
fully  consistent  with  the  obligations 
under  section  40105  of  Title  49,  United 
States  Code  to  ensure  that  I  exercise  my 
duties  consistently  wdth  the  obligations 
of  the  United  States  under  international 
agreements. 

Regulatory  Analyses 

This  rulemaking  action  is  determined 
to  be  taken  under  an  emergency 
situation  within  the  meaning  of  Section 
6(a)(3)(d)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review.  It  also 
is  considered  an  emergency  regulation 
under  Para,  llg  of  the  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures.  In  addition,  it 
is  not  a  significant  rule  within  the 
meaning  of  either  the  Executive  Order 
or  DOT'S  policies  and  procedures. 
Accordingly,  no  regulatory  analysis  or 
evaluation  accompanies  the  rule.  The 
FAA  certifies  that  this  rule  will  not  have 
a  substantial  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  of  1980, 
as  amended.  It  also  will  have  no  impact 
on  international  trade  and  creates  no 
unfunded  mandate  on  any  entity. 

The  Amendment 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration  is 
amending  14  CFR  Part  92  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120.  44101.  44701.  44709.  44711,  44712. 
44715.  44716.  44717.  44722.  46306.  46315. 


46316,  46502,  46504,  46506,  47122,  47508, 
47528-47531. 

2.  Special  Federal  Aviation 
Regulation  (SFAR)  No.  82  is  added  to 
read  as  follows: 

Special  Federal  Aviation  Regulation 
No.  82 — Prohibition  Against  Certain 
Flights  Within  the  Territory  and 
Airspace  of  Sudan 

1.  Applicability.  This  rule  applies  to  all 
U.S.  air  carriers  and  commercial  operators, 
all  persons  exercising  the  privileges  of  an 
airman  certificate  issued  by  the  FAA,  and  all 
operators  using  aircraft  registered  in  the 
United  States  except  where  the  operator  of 
such  aircraft  is  a  foreign  air  carrier. 

2.  Flight  prohibition.  Except  as  provided  in 
paragraphs  3  and  4  of  this  SFAR,  no  person 


described  in  paragraph  1  may  conduct  flight 
operations  within  the  territory  and  airspace 
of  Sudan. 

3.  Permitted  operations.  This  SFAR  does 
not  prohibit  persons  described  in  paragraph 
1  from  conducting  flight  operations  withm 
the  territory  and  airspace  of  Sudan  where 
such  operations  are  authorized  either  by 
exemption  issued  by  the  Administrator  or  bv 
another  agency  of  the  United  States 
Government  with  the  approval  of  the  FAA. 

4.  Emergency  situations.  In  an  emergency 
that  requires  immediate  decision  and  action 
for  the  safety  of  the  flight,  the  pilot  in 
command  of  an  aircraft  may  deviate  from  this 
SFAR  to  the  extent  required  by  that 
emergency.  Except  for  U.S.  air  carriers  and 
commercial  operators  that  are  subject  to  the 
requirements  of  14  CFR  121.557.  121.559,  or 
135.19,  each  person  who  deviates  from  this 


rule  shall,  within  ten  (10)  days  of  the 
deviation,  excluding  Saturdays.  Sundays, 
and  Federal  holidays,  submit  to  the  nearest 
FAA  Flight  Standards  District  Office  a 
complete  report  of  the  operations  of  the 
aircraft  involved  in  the  deviation,  including 
a  description  of  the  deviation  and  the  reasons 
therefor. 

5.  Expiration.  This  Special  Federal 
Aviation  Regulation  shall  remain  in  effect 
until  further  notice. 

Issued  in  Washington.  DC.  on  August  21. 
1998. 

Jane  F.  Garvey, 

Administrator. 

|FR  Doc.  98-22891  Filed  8-21-98;  2  39  pm) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart91 

[Docket  No.  27744;  SFAR  No.  67] 

RIN2120-AG56 

Prohibition  Against  Certain  Flights 
Within  the  Territory  and  Airspace  of 
Afghanistan 

agency:  Federal  Aviation 
Administration  (FA A),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  Special 
Federal  Aviation  Regulations  (SFAR)  67 
by  expanding  the  prohibition  on  flight 
operations  within  the  territory'  and 
airspace  of  Afghanistan  by  any  United 
States  air  carrier  and  commercial 
operator,  by  any  person  exercising  the 
privileges  of  an  airman  certificate  issued 
by  the  FAA,  or  by  an  operator  using  an 
aircraft  registered  in  the  United  Slates 
unless  the  operator  of  such  aircraft  is  a 
foreign  air  carrier.  The  amendment 
prohibits  flight  operations  by  the 
aforementioned  persons  through  the 
territory  and  airspace  of  Afghanistan. 
This  action  is  necessary  to  prevent  an 
undue  hazard  to  persons  and  aircraft 
engaged  in  such  flight  operations  as  a 
result  of  increased  tensions  due  to  the 
recent  U.S.  military  strikes  against 
terrorist  and  industrial  facilities 
associated  with  Usama  Bin  Ladin  in 
Sudan  and  Afghanistan. 
DATES:  This  action  is  effective  August 
21.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Catey,  Air  Transportation 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SVV. 
Washington,  DC  20591.  Telephone: 
(202) 267-8166. 
SUPPLEMENTARY  INFORMATION: 

Availability  oFThis  Action 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  ((703)  321-3339),  the 
Government  Printing  Office's  (GFO) 
electronic  bulletin  board  service  ((202) 
512-1661),  or  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
Bulletin  Board  Service  ((800)  322-2722 
or  (202)  267-5948).  Internet  users  may 
reach  the  FAA's  web  page  at  http:// 
www.faa.gov  or  the  GFO  web  page  at 
http://www.access.gpo.gov/nara  for 
access  to  recently  published  rulemaking 
documents. 


Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Ave,  SW,  Washington, 
DC  20591,  or  by  calling  (202)  267-9677. 
Communications  must  identify  the 
docket  number  of  this  action. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  rules  should 
request  from  the  above  office  a  copy  of 
Advisory  Circular  No.  11-2 A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  requires  the  FAA  to  report 
inquiries  from  small  entities  concerning 
information  on,  and  advice  about, 
compliance  with  statues  and  regulations 
within  the  FAA's  jurisdiction,  including 
interpretation  and  application  of  the  law 
to  specific  sets  of  facts  supplied  by  a 
small  entity. 

If  you  are  a  small  entity  and  have  a 
question,  contact  your  local  FAA 
official.  If  you  do  not  know  how  to 
contact  your  local  FAA  official,  you  may 
contact  Charlene  Brown,  Program 
Analyst  Staff.  Office  of  Rulemaking, 
ARM-27,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC  20591,  1- 
888-551-1594.  Internet  users  can  find 
additional  information  on  SBREFA  in 
the  "Quick  Jump"  section  of  the  FAA's 
web  page  at  http://www.faa.gov  and 
may  send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA— 
SBREFA@faa.dot.gov. 

Background 

On  August  20,  1998,  the  U.S.  military 
conducted  strikes  against  terrorist  and 
industrial  facilities  associated  with 
Usama  Bin  Ladin  in  Sudan  and 
Afghanistan.  As  a  result,  there  could  be 
a  hostile  reaction  from  armed  elements 
in  Afghanistan.  Therefore,  the  Federal 
Aviation  Administration  has 
determined  that  the  safe  overflight  of 
Afghan  territory  can  not  be  guaranteed. 

Amendment  of  Prohibition  Against 
Certain  Flights  Within  the  Territory 
and  Airspace  of  Afghanistan 

On  the  basis  of  the  above  information, 
and  in  furtherance  of  my 
responsibilities  to  promote  the  safety  of 
flight  of  civil  aircraft  in  air  commerce, 
I  have  determined  that  action  by  the 
FAA  is  necessary  to  prevent  the  injury 
to  U.S.  operators  or  the  loss  of  certain 
U.S. -registered  aircraft  conducting 
flights  in  the  territory  and  airspace  of 
Afghanistan.  I  find  that  increased 


tensions  resulting  from  the  recent  U.S. 
military  strikes  in  Afghanistan  present 
an  immediate  hazard  to  the  operation  of 
U.S.  civil  aircraft,  operators,  and  airmen 
within  Afghan  territory  and  airspace. 
Accordingly,  by  this  amendment  to 
SFAR  67, 1  am  ordering  a  prohibition  on 
all  flight  operations  within  the  territory 
and  airspace  of  Afghanistan  by  any 
United  States  air  carrier  and  commercial 
operator,  by  any  person  exercising  the 
privileges  of  an  airman  certificate  issued 
by  the  FAA,  or  by  an  operator  using  an 
aircraft  registered  in  the  United  States 
unless  the  operator  of  such  aircraft  is  a 
foreign  air  carrier.  This  action  is 
necessary  to  prevent  an  undue  hazard  to 
aircraft  and  to  protect  persons  and 
property  on  board  those  aircraft.  SFAR 
67  currently  expires  on  May  10,  2000; 
this  action  does  not  affect  that 
expiration  date. 

Because  the  circumstances  described 
herein  warrant  immediate  action  by  the 
FAA  to  maintain  the  safety  of  flight  by 
the  aforementioned  persons  within  the 
territory  and  airspace  of  Afghanistan,  I 
find  that  notice  and  public  comment 
under  5  U.S.C.  553(b)  are  impracticable 
and  contrary  to  the  public  interest. 
Further  I  find  that  good  cause  exists  for 
making  this  rule  effective  immediately 
upon  issuance.  I  also  find  that  this 
action  is  fully  consistent  with  the 
obligations  under  section  40105  of  Title 
49,  United  States  Code  to  ensure  that  I 
exercise  my  duties  consistently  with  the 
obligations  of  the  United  States  under 
international  agreements. 

Regulatory  Analyses 

This  rulemaking  action  is  determined 
to  be  taken  under  an  emergency 
situation  within  the  meaning  of  Section 
6(a)(3)(d)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review.  It  also 
is  considered  an  emergency  regulation 
under  Para,  llg  of  the  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures.  In  addition,  it 
is  not  a  significant  rule  within  the 
meaning  of  either  the  Executive  Order 
or  DOT'S  policies  and  procedures. 
Accordingly,  no  regulatory  analysis  or 
evaluation  accompanies  the  rule.  The 
FAA  certifies  that  this  rule  will  not  have 
a  substantial  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  of  1980, 
as  amended.  It  also  will  have  no  impact 
on  international  trade  and  creates  no 
unfunded  mandate  on  any  entity. 

The  Amendment 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration  is 
amending  14  CFR  Part  91  as  follows: 
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PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44101,  44701,  44709,  44711,  44712, 
44715,  44716,  44717,  44722,  46306,  46315, 
46316.  46502,  46504,  46506,  47122,  47508, 
47528-47531. 


2.  Paragraph  3  of  SFAR  67  is  revised 
to  read  as  follows: 

Special  Federal  Aviation  Regulations 
No.  67 — Prohibition  Against  Certain 
Flights  Within  the  Territory  and 
Airspace  of  Afghanistan 

***** 

3.  Permitted  operations.  This  SFAR  does 
not  prohibit  persons  described  in  paragraph 
1  from  conducting  flight  operations  within 
the  territory  and  airspace  of  Afghanistan 


where  such  operations  are  authorized  either 
by  exemption  issued  by  the  Administrator  or 
by  another  agency  of  the  United  States 
Government  with  the  approval  of  the  F.AA, 
»  »  *  »  » 

Issued  in  Washington,  DC.  on  August  21, 
1998. 

Jane  F.  Garvey, 

Admirnstrator. 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  26, 
1998 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Poultry  improvement: 
National  Poultry 
Improvement  Plan  and 
auxiliary  provisions — 
Ostrich  breeding  flocks 
and  products;  putHished 
7-27-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans,  approval  and 
promulgation;  various 
States; 

Indiana;  published  7-27-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Deltamethnn;  published  8- 

26-98 
Tnclopyr;  published  8-26-98 
FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
Loan  program;  submission 
of  false  information; 
written  allegation 
investigation  process; 
published  8-26-98 
FEDERAL  TRADE 
COMMISSION 

Organization,  procedures,  and 
practice  rules: 

Freedom  of  Information  Act; 
implementation — 
Miscellaneous 
amendments;  published 
8-26-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices: 
Orthopedic  devices;  pedicle 
screw  spinal  systems; 
classification  and 
reclassification;  published 
7-27-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Onions  grown  in — 


Idaho  and  Oregon; 
comments  due  by  8-31- 
98;  published  7-2-98 
Oranges,  grapefruit, 

tangerines,  and  tangelos 

grown  in — 

Florida;  comments  due  by 
8-31-98;  published  8-11- 
98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 

domestic: 

Fire  ant,  imported; 
comments  due  by  8-31- 
98;  published  7-2-98 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs; 
Price  support  levels — 
Peanuts;  cleaning  and 
reinspection;  comments 
due  by  9-4-98; 
published  8-5-98 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Telecommunications  standards 
and  specifications: 
Materials,  equipment,  and 
construction — 
Special  equipment 
specifications; 
comments  due  by  9-4- 
98;  published  7-6-98 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Atlantic  swordfish; 

comments  due  by  9-1-98; 

published  8-20-98 
Northeastern  United  States 

fishenes — 

Scallop;  comments  due  by 
8-31-98;  published  6-30- 
98 
West  Coast  States  and 

Western  Pacific 

fisheries — 

Precious  corals; 
comments  due  by  9-4- 
98;  published  7-21-98 

Manne  mammals: 
Incidental  taking — 

Rocket  launches; 
comments  due  by  9-4- 
98;  published  7-21-98 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Small/disadvantaged 
business;  comments  due 
by  8-31-98;  published  &- 
30-98 


Federal  Acquisition  Regulation 
(FAR): 
Electronic  funds  transfer; 

comments  due  by  9-4-98; 

published  7-6-98 
Federal  procurement; 

affirmative  action  reform; 

comments  due  by  8-31- 

98;  published  7-1-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratospheric  ozone 
protection — 
Montreal  Protocol,  U.S. 
obligations;  production 
and  consumption 
controls;  comments  due 
by  9-3-98;  published  8- 
4-98 
Montreal  Protocol,  U.S. 
obligations;  production 
and  consumption 
controls;  comments  due 
by  9-3-98;  published  8- 
4-98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

New  York;  comments  due 
by  9-3-98;  published  8-4- 
98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
8-31-98;  published  7-31- 
98 
Clean  Air  Act: 
Acid  rain  program — 
Permits  and  sulfur  dioxide 
allowance  system; 
revisions;  comments 
due  by  9-2-98; 
published  8-3-98 
Hazardous  waste: 
State  underground  storage 
tank  program  approvals — 

Virginia;  comments  due 
by  9-4-98;  published  7- 
30-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Pyriproxyfen  (2-[1-methyl-2- 
(4- 

phenoxyphenoxy)ethoxy] 
pyridine;  comments  due 
by  9-4-98;  published  7-6- 
98 
Sodium  chlorate;  comments 
due  by  8-31-98;  published 
7-1-98 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 


by  8-31-98;  published 
7-30-98 
National  priorities  list 
update;  comments  due 
by  8-31-98;  published 
7-30-98 
Toxic  substarx;es: 
Lead-based  paint  activities; 
grant  provision 
amendment;  comments 
due  by  9-3-98;  published 
8-4-98 
Lead-b>ased  paint; 
identification  of  dangerous 
levels  of  lead;  comments 
due  by  9-1-98;  published 
6-3-98 
EXPORT-IMPORT  BANK 
Freedom  of  Information  Act 
and  Privacy  Act; 
implementation;  comments 
due  by  9-3-98;  published  8- 
4-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Telegraph  and  telephone 

franks;  1998  biennial 

regulatory  review; 

comments  due  by  8-31- 

98;  published  8-5-98 
Radio  stations;  table  of 
assignments: 
Alabama  et  al.;  comments 

due  by  8-31-98;  published 

7-20-98 
Guam;  comments  due  by  8- 

31-98;  published  7-20-98 
Kentucky;  comments  due  by 

8-31-98;  published  7-20- 

98 
Michigan;  comments  due  by 

8-31-98;  published  7-20- 

98 
Montana;  comments  due  by 

8-31-98;  published  7-20- 

98 
Nebraska;  comments  due  by 

8-31-98;  published  7-20- 

98 
Nevada;  comments  due  by 

8-31-98;  published  7-20- 

98 
Wyoming;  comments  due  by 

8-31-98;  published  7-20- 

98 

GENERAL  SERVICES 
ADMINISTRATION 

Acquisition  regulations: 

Small/disadvantagod 

business;  comments  due 

by  8-31-98;  published  6- 

30-98 
Federal  Acquisition  Regulation 
(FAR): 
Electronic  funds  transfer; 

comments  due  by  9-4-98; 

published  7-6-98 
Federal  procurement; 

affirmative  action  reform; 
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comments  due  by  8-31- 
98;  published  7-1-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Head  Start  Program: 
Head  start  grantees  and 
current  or  prospective 
delegate  agencies;  appeal 
proc  edures;  comments 
due  by  8-31-98;  published 
6-30-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Administrative  practice  and 

procedure: 

Internal  review  of  agency 
decisions;  comments  due 
by  8-31-98;  published  5- 
16-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  resources  development: 
Organ  procurement  and 
transplantation  network; 
operation  and 
performance  goals; 
comments  due  by  8-31- 
98;  published  7-1-98 

LABOR  DEPARTMENT 

Mine  Safety  and  Health 

Administration 

Coal  and  metal  and  nonmetal 
mine  safety  and  health: 
Surlace  haulage  equipment; 
safety  standards; 
comments  due  by  8-31- 
98;  published  7-30-98 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Safety  and  health  standards: 

Cotton  dust  standard; 
meeting;  comments  due 
by  8-31-98;  published  6- 
23-98 

Grain  handling  facilities 
standard;  comments  due 
by  8-31-98;  published  6- 
23-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Small/disadvantaged 
business;  comments  due 


by  8-31-98;  published  6- 
30-98 

Federal  Acquisition  Regulation 
(FAR): 

Electronic  funds  transfer; 
comments  due  by  9-4-98; 
published  7-6-98 
Federal  procurement; 
affirmative  action  reform; 
comments  due  by  8-31- 
98;  published  7-1-98 
PRESIDIO  TRUST 
Interim  management  of 
Presidio;  general  provisions, 
etc.;  comments  due  by  8- 
31-98;  published  6-30-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Flohda;  comments  due  by 
8-31-98;  published  6-30- 
98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 
Albuquerque,  NM;  Kodak 

International  Balloon 

Fiesta;  comments  due  by 

8-31-98;  published  7-15- 

98 
Airworthiness  directives: 
de  Havilland;  comments  due 

by  8-31-98;  published  7- 

31-98 
Airbus;  comments  due  by  8- 

31-98;  published  7-31-98 
Bell  Helicopter  Textron,  Inc.; 

comments  due  by  9-4-98; 

published  7-6-98 
Boeing;  comments  due  by 

8-31-98;  published  7-2-98 
British  Aerospace; 

comments  due  by  8-31- 

98;  published  7-31-98 
Dornler;  comments  due  by 

8-31-98;  published  7-31- 

98 
First  Technology  Fire  & 

Safety  Ltd.;  comments 

due  by  8-31-98;  published 

7-1-98 
Israel  Aircraft  Industries, 

Ltd.;  comments  due  by  9- 

4-98;  published  8-5-98 
Pilatus  Aircraft  Ltd.; 

comments  due  by  9-4-98; 

published  7-31-98 


Class  E  airspace;  comments 
due  by  9-3-98;  published  7- 
24-98 

VOR  Federal  airways; 
comments  due  by  8-31-98; 
published  7-30-98 

TRANSPORTATION 
DEPARTMENT 

Maritime  Administration 

Vessel  financing  assistance: 
Obligation  guarantees;  Title 
XI  program — 

Vessel  construction  and 
shipyard  modernization; 
closing  documentation 
and  application; 
comments  due  by  8-3 1 - 
98:  published  7-30-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 
Air  bag  on-off  switch 
location  in  new 
vehicles;  comments  due 
by  9-3-98;  published  7- 
20-98 

Transmission  shift  lever 
sequence  requirements  for 
vehicles  without 
conventional  mechanical 
transmission  shift  levers; 
comments  due  by  9-2-98; 
published  6-4-98 

TREASURY  DEPARTMENT 
Customs  Service 

Vessels  In  foreign  and 
domestic  trades: 
Boarding  vessels,  etc.; 
comments  due  by  9-4-98, 
published  7-6-98 

TREASURY  DEPARTMENT 

Fiscal  Service 

Financial  management 
services: 

Federal  claims  collection; 
tax  refund  offset; 
comments  due  by  9-3-98; 
published  8-4-98 


LIST  OF  PUBLIC  LAWS 

This  Is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 


have  become  Federal  laws    it 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
5641.  This  list  IS  also 
available  online  at  http7/ 
www.nara.gov/tedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  oroerea 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington.  DC  20402 
(phone,  202-512-1808),  The 
taxi  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:',' 
ww/w  access. gpo.gov'su   docs 
Some  laws  may  not  yet  be 
available. 

H.R.  3824/P.L.  105-234 

Amending  the  Fastener 
Quality  Act  to  exempt  from  its 
coverage  certain  fasteners 
approved  by  the  Federal 
Aviation  Administration  for  use 
in  aircraft.  (Aug    14,  1998: 
112  Stat,  1536) 

S.J.  Res.  54/P.L.  105-235 

Finding  the  Government  of 
Iraq  in  unacceptable  and 
material  breach  of  its 
international  obligations    (Aug 
14,  1998;  112  Stat.  1538) 

Last  List  .\ugust  17,  1998 

Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscnbe.  send  E-maii  to 
listproc@lucky.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 
Name 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
IS  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquines  sent  to 
this  address. 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $220.00 
Six  months.  8110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued);  S247  00 


Superintendent  of  Documents  Subscription  Order  Form 


Otler  PTxx:esa<ng  Code 

*6419 


W5M 


Charge  your  order 

It's  Easy! 

n    YES,  enter  the  following  indicated  subscriptions  in  24x  microfiche  format:  „J'^^  ^^"^  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

Federal  Register  (MFFR)  □  One  year  at  S220  each         □  Six  months  at  $110 

Code  of  Federal  Regulations  (CFRM7)    □  One  year  at  S247  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


For  privacy,  check  box  below. 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 


-n 


Q  VISA  □  MasterCard                       (expiration) 

(Authorizing  signature)  i 

Thank  you  for  your  order! 

Mail  to:     Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Senice  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient,  ~ 

FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents"  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day.  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Oompilktion  of 

Presidential 
Documents 


wf/j 


This  unique  service  provides  up-to-date 
information  on  Presidenbal  policies 
and  anrKXir>cements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  ttie 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Oroar  Proc««aing  Code- 

*5420 


Charge  your  order. 
It's  Easy! 


VISA 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

I I     I  ES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 


□    SI. 17.00  First  Class  Mail 


Price  includes 


The  total  cost  of  my  order  is  $ 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  pnnt) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State.  Zip  code ) 


(Daytime  phone  including  area  code) 


(Purchase  order  no  ) 


□    SSO.(K)  Regular  .Mai 


For  privacy,  check  box  below: 

U  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 


□  GPO  Deposit  Account                                    _J  - 

□  VISA  □  MasterCard            I          (expiration) 

r  ■    jr                      .  zr 

{ Authorizing  signature )  i 

Thank  you  for  your  order! 

Mail  to:     Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  Vhe  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  Indicate  the  nature  of  tf>e  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monttily  in 
cumulative  form.  Entries  are  earned 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$25  per  year. 


A  linOing  a^o  is  mciuOed  m  each  pubi'cal,on  which  lists 
Federal  Regts:er  page  numbers  Mith  ihe  dale  ol  publicalion 
in  Ihe  federal  Register 


Order  Processing  Code: 

*5421 


Superintendent  of  Documents  Subscription  Order  Form 


I — I    YES,  enter  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order 

It's  Easy! 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  <o-  S2^  ce-  vear 
Federal  Register  Index  (FRSU)  S25  per  vear 


The  total  cost  of  my  order  is  $ 


.  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 
(Additional  address/attention  line) 


(Street  address) 


(Please  type  or  pnnt) 


For  privacy,  ckcck  box  below: 

Zi  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  Check  payable  to  Supenntendent  of  Documents 

□  GPO  Deposit  Account 
:D  visa  Zi  MasterCard 


(expiration) 


JJ 


(City,  State.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature) 

Thank  you  for  your  order.' 

Mail  to:     Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh.  PA  15250-7954 


m 


Sl-.rs^-J 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register  — 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 

lEiS,  please  send  me  the  following: 


Order  procesMnj;  ctnie 
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Briefings  on  how  to  use  the  Federal  Register 

For  information  on  briefings   in  Washington.  IX^  and   New 
York  City,  see  announcement  on  the  inside  CQ\er  of  this 
issue. 


Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Government  Printing  Office  at; 

http:    www.access.gpo.gov  nara  index.html 

For  additional  mformation  on  GPO  .Access  prexiucts. 
services  and  access  methods,  see  page  II  or  contact  ihe 
GPO  Access  User  Support  Team  via: 

•  Phone;  toll-free:  1-888-293-6498 

*  Email:  gpoaccess@gpo  gov 


Attention:   Federal  Agencies 

Plain  Language  Tools  Are  Sow  Available 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  \ou  comply  with  the 
President's  Memorandum  of  June  1.  1998 — Plain  Language 
in  Government  Wnting  (6?  FR  31883,  June  10.  1998K  Our 
address  is:  http:, www.nara.gov  fedreg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  "Wnting  User-Fnendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NPR) 
Website  at:  http:    www.plainlanguage.go\ 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO; 
WHAT: 


WHY: 


Any  person  who  uses  the  Fecieral  Register  anci  Code  of  Federal 

Regulations, 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present; 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  .^n  introduction  to  the  finding  aids  of  the  FR/CF"R  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  September  15,  1998  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register 

Conference  Room, 

800  North  Capitol  Street,  N.W. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 

NEW  YORK  CITY 

WHEN:  September  22,  1998  at  9:00  a.m. 

WHERE:  National  Archives — Northeast  Region 

201   Varick  Street,   12th  Floor 

New  York,  New  York 
RESERVATIONS:  1-800-688-9889  x  0 

(Federal  Information  Center) 


® 


Printed  on  recycled  paper. 


Contents 


m 


Federal  Register 

Vol.  63,  No    166 

Thursday.  August  27.  1998 


Agriculture  Department 

See  Food  Safety  and  Inspection  Service 

See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  Rural  Utilities  Service 

Census  Bureau 

RULES 

Foreign  trade  statistics: 

Shipper's  export  declaration  requirements  for  exports 
valued  at  S2,500  or  less,  45697-45698 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 

National  Vaccine  Advisory  Committee.  45820 
National  food  safety  initiative: 

Meeting  and  public  dockets  establishment,  45921-45923 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Alaska,  45795 
Arkansas,  45795 
Rhode  Island,  45795-45796 
South  Carolina,  45795 
Wyoming,  45795 

Coast  Guard 

RULES 

Vocational  rehabilitation  and  education: 
Veterans  education — 
Education  benefits  election,  45717-45719 

Commerce  Department 

See  Census  Bureau 
See  Export  Administration  Bureau 
See  International  Trade  Administration 
See  National  Oceanic  and  Atmospheric  Administration 
See  National  Telecommunications  and  Information 
Administration 

Commodity  Futures  Trading  Commission 

RULES 

Commodity  Exchange  Act: 

Bunched  orders  eligible  for  post-execution  allocation; 

customer  account  identification  requirements, 

45699-45711 
Futures  commission  merchants  and  introducing  brokers; 

minimum  financial  requirements  maintenance, 

45711-45715 

Customs  Service 

NOTICES 

Customhouse  broker  license  cancellation,  suspension,  etc.: 
Bernstein,  Maria,  et  al.,  45899-45907 

Defense  Department 

See  Navy  Department 
RULES 

Vocational  rehabilitation  and  education: 
Veterans  education — 
Education  benefits  election,  45717-45719 


Education  Department 

NOTICES 

Senior  Executive  Service: 

Performance  Review  Board;  membership.  45801- 


J5802 


Energy  Department 

See  Federal  Energv  Regulatory  Commission 

NOTICES 

Environmental  statements:  availabilitv.  etc.: 

Tritium  production;  commercial  light  water  reactor. 
45802-45803 
Meetings: 

Secretary  of  Energy  Advisory  Board,  45803 
Natural  gas  exportation  and  importation: 

CCGM,  L.P.,  et  al.,  45803-45804 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 
Missouri,  45727-45729 
North  Dakota,  45722^5727 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
North  Dakota,  45779-45780 
Superfund  program: 

National  oil  and  hazardous  substances  contingency 
plan — 

National  priorities  list  update.  45780-45781 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  45809-45810 
Drinking  water: 

Underground  injection  control  program — 

State-administered  program:  substantial  modification. 
45810-45812 
Meetings: 

Mississippi  River/Gulf  of  Mexico  Watershed  Natrient 

Task  Force,  45812 
National  Drinking  Water  Advisory  Council.  45812 
National  food  safety  initiative: 

Meeting  and  public  dockets  establishment.  45921— i5923 

Executive  Office  of  the  President 

See  Presidential  Documents 

Export  Administration  Bureau 

RULES 

Export  administration  regulations: 

Shipper's  export  declaration  requirements  for  exports 
valued  at  $2,500  or  less.  45698-45699 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Aerospatiale,  45692-45693 

Airbus,  45689-45692 

Alexander  Schleicher  Segelflugzeugbau.  45684-45685 

Bombardier.  45682-45684 

McDonnell  Douglas.  45687-45689 

Pilatus  Britten-Norman  Ltd..  45685-45687 


IV 


Federal  Register  /  Vol.  63,  No.  166 /Thursday, 


August  27,  1998 /Contents 


Schempp-Hirth  K.G.,  45681-45682 
Class  E  airspace.  45693-45697 
PROPOSED  RULES 
Air  carrier  certification  and  operations: 

Devices  designed  as  chemical  oxygen  generators: 
transportation  as  cargo  in  aircraft:  prohibition. 
45911-45920 
Airworthiness  directives: 
Aerospatiale,  45775-45777 
Raytheon,  45773-45775 
Airworthiness  standards: 
Special  conditions — 

Ravtheon  .Aircraft  Co.  model  3000  airplane,  45772- 
45773 
Class  D  airspace,  45777-45778 
Class  E  airspace.  45778-45779 
NOTICES 
Aviation  Rulemaking  Advisorv  Committee;  task 

assignments,  45895-45896 
Domestic  airline  industry:  competitive  issues:  comment 

request.  45894-45895 
Environmental  statements;  notice  of  intent: 

Chicago  and  Milwaukee  airspace  areas;  air  traffic  control 
procedures  and  airspace  modifications.  45896 
Meetings: 

RTC.'X,  Inc..  45896-45897 

Federal  Communications  Commission 

RULES 

Practice  and  procedure: 
Application  fees  schedule 

Correction,  45910 
Regulatory  fees  (1998  FY):  assessment  and  collection 
Correction.  45740 
Radio  services,  special: 

Private  land  mobile  services — 

800  MHz  specialized  mobile  radio  licensees;  additional 
four  months  to  construct  facilities  and  commence 
operation;  waiver  petitions,  45751-45755 
800  MHz  specialized  mobile  radio  licenses;  four-month 
license  construction  periods.  45746-45751 
Television  broadcasting: 
Cable  television  systems — 

Video  programming  distribution  and  carriage; 

competition  and  diversitv  development.  45740- 
45746 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  45812-45813 
Submission  for  OMB  review;  comment  request.  45813- 
45814 
Common  carrier  servic:es: 

Wireless  telecommunications  services — 

Goodman/Chan  receivership  licensees  et  al.;  temporary 
waiver.  45814-45815 

Federal  Election  Commission 

RULES 

Presidential  primary  and  general  election  candidates: 
public  financing: 
Electronic  filing  of  reports.  45679-45680 
NOTICES  ^ 

Meetings;  Sunshine  AcA.  45815 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 
Arizona  et  al.,  45729-45740 


PROPOSED  RULES 

Flood  elevation  determinations: 
Alaska  et  al..  45784—45791 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

American  REF-FUEL  Co.  of  Essex  County.  45804 
American  REF-FUEL  Co.  of  Hempstead.  45804-45805 
Columbia  Gas  Transmission  Corp..  45805 
Consolidated  Edison  Solutions  Inc.,  45805 
Eastern  Shore  Natural  Gas  Co.,  45805-45806 
Granite  State  Gas  Transmission,  Inc.,  45806 
Koch  Gateway  Pipeline  Co.,  45806 
Maritimes  &  Northeast  Pipeline,  L.L.C.,  45806 
PG&E  Gas  Transmission,  Northwest  Corp.,  45807 
SEMASS  Partnership.  45807 
Southern  California  Edison  Co.  et  al.,  45808 
South  Georgia  Natural  Gas  Co..  45807-45808 
Williams  Gas  Pipelines  Central,  Inc.,  45808 

Federal  Highway  Administration 

PROPOSED  RULES 

Motor  carrier  safetv  standard's: 

Parts  and  accessories  necessary  for  safe  operation — 
Performance-based  brake  testing  technologies;  in- 
service  performance  standards  development: 
meeting,  45792-45793 
Shifting  or  falling  cargo,  protection  against;  North 

American  standard  development;  meetings,  45791 
NOTICES 
Environmental  statements;  notice  of  intent: 

Los  Angeles  County,  CA,  45897 
Meetings: 

New  Federal  credit  programs;  DOT  listening  session, 
45897-45898 

Federal  Maritime  Commission 

NOTICES 

Agreements;  additional  information  requests: 

Puerto  Rico/Caribbean  Discussion  Agreement,  45815 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  45815-45816 

Permissible  nonbanking  activities,  45816 

Federal  Transit  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Job  access  and  reverse  commute  program,  45925-45928 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  Species  Convention: 

Giant  panda  import  permit  policy,  45839-45854 

Food  and  Drug  Administration 

RULES 

Food  additives: 

Adjuvants,  production  aids,  and  sanitizers — 
Calcium  bis[monoethyl(3,5-di-tert-butyl-4- 

hydroxybenzyljphosphonate],  45715^5716 
Medical  devices: 

Adverse  events  reporting  by  manufacturers,  importers, 
distributors,  and  health  care  user  facilities 
Withdrawn,  45716^5717 


Federal  Register/ Vol.  63,  No.  166 /Thursday,  August  27,  1998 /Contents 


V 


NOTICES 

Food  additive  petitions: 
BASF  Corp.,  45820 

Ciba  Specialty  Chemicals  Corp.,  45820-45821 
Medical  devices; 

Warning  letter  pilot  program;  availability,  45821-45825 
Meetings: 

Nonprescription  Drugs  Advisory  Committee.  45825 
National  food  safety  initiative: 

Meeting  and  public  dockets  establishment.  45921—45923 
Reporting  and  recordkeeping  requirements,  45826 
Reports  and  guidance  documents;  availability,  etc.: 
Chemistry,  manufacturing  and  controls  and  establishment 
description  information  for  allergenic  extract  or 
allergen  patch  test;  content  and  format,  45826—45827 
Exports  and  imports  under  FDA  Export  Reform  and 

Enhancement  Act  of  1996;  industry  guidance,  45827- 
45828 
Mammography  Quality  Standards  Act;  compliance 
guidance,  45828 

Food  Safety  and  Inspection  Service 

RULES 

Eggs  and  egg  products: 

Shell  eggs;  refrigeration  and  labeling  requirements, 
45663-45675 
NOTICES 
National  food  safety  initiative; 

Meeting  and  public  dockets  establishment,  45921—45923 

General  Services  Administration 

PROPOSED  RULES 

Federal  travel: 

Payment  of  expenses  in  connection  with  death  of 

employees  or  immediate  familv  members,  45781— 
45784 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  45816- 
45817 
Distribution  system  practices  for  acquiring  freight 
transportation  services,  45817 

Government  Ethics  Office 

NOTICES 

Agency  information  collection  activities; 

Submission  for  OMB  review;  comment  request,  45817- 
45819 

Grain  Inspection,  Packers  and  Stockyards  Administration 

RULES 

Official/unofficial  weighing  services,  45676-45677 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

NOTICES 

Meetings: 

National  Bioethics  Advisory  Commission.  45819 
Vital  and  Health  Statistics  National  Committee,  45819— 
45820 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  45828- 
45830 


Health  Resources  and  Services  Administration 

NOTICES 

Meetings: 

Childhood  Vaccines  Advison,'  Commission.  45830—45831 
Reporting  and  recordkeeping  requirements.  45831 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  45831- 
45832 
Grant  and  cooperative  agreement  awards: 

Housing  counseling  program.  45832^5839 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  45862—45863 

Temporary  protected  status  program  designations: 
Montserrat.  45864-45865 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

Internal  Revenue  Service 

RULES 
Excise  taxes: 

Kerosene  and  aviation  fuel  taxes  and  tax  on  heavy 
vehicles 
Correction.  45910 

International  Trade  Administration 

NOTICES 

Antidumping: 

Iron  construction  castings  from — 
Canada,  45797-45798 
Antidumping  and  countervailing  duties: 

Administrative  review  requests.  45796-45797 

International  Trade  Commission 

NOTICES 

Import  investigations: 

Hardware  logic  emulation  systems  and  components. 
45862 

Justice  Department 

See  Immigration  and  Naturalization  Ser\'ice 
See  National  Institute  of  Justice 

Labor  Department 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

North  Dakota,  45854 
Meetings: 

Resource  advisory  councils — 
New  Mexico.  45854-45855 
Oil  and  gas  leases: 

Mississippi.  45855 
Opening  of  public  lands: 

California.  45855—45856 
Public  land  orders: 

Alaska.  45856 

Arizona.  45856 


VT 


Federal  Register/ Vol. 


63.  No.  166 /Thursday,  August  27,  1998 /Contents 


Montana.  45856-45857 

Oklahoma.  45857 

Oregon.  45857-45860 

Washington,  45860 
Realty  actions;  sales,  leases,  etc.: 

Arizona.  45860-45861 
Recreation  management  restrictions,  etc.: 

Prineville  District.  OR;  motor  vehicle,  firearm,  and 
alcohol  restrictions.  45861 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standards  petitions: 

Mettiki  Coal  Corp.  et  al..  45865-45866 

National  Communications  System 

NOTICES 
Meetings: 
Telecommunications  Service  Priority  System  Oversight 
Committee.  45867 


National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standanls: 
Occupant  crash  protection — 

Air  bags;  retrofit  on-off  switches;  reconsideration 
petitions  denied,  etc..  45755-45760 

National  Institute  of  Justice 

NOTICES 

Meetings: 

Methamphetamine  Interagency  Task  Force.  45865 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Gulf  of  Alaska  groundfish;  hook-and-liiie  gear  use. 
45765-45766 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 

Gulf  of  Mexico  reef  fish.  45760—15763 
Northeastern  United  States  fisheries — 

Atlantic  mackerel,  squid,  and  butterfish,  45763 
West  Coast  States  and  Western  Pacific  fisheries — 
Pacific  Coast  groundfish,  45764-45765 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 

Mid-Atlantic  Fishery  Management  Council;  hearings, 
45793-45794 
NOTICES 
Meetings: 

Caribbean  Fishery  Management  Council,  45798-45799 
Permits: 

Endangered  and  threatened  species,  45799-45800 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 
etc.,  45867-45870 

Meetings; 

Earth  Sciences  Proposal  Review  Panel,  45870 
Materials  Research  Special  Emphasis  Panel,  45870 
Polar  Programs  Special  Emphasis  Panel,  45870 


National  Telecommunications  and  Information 
Administration 

NOTICES 

Enhancement  of  .us  domain  space;  comment  request, 
45800-45801 

Navy  Department 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 

45801 
Meetings: 

Historical  Advisory  Committee.  45801 

Naval  War  College,  Board  of  Advisors  to  President,  45801 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Southern  Nuclear  Operating  Co.,  Inc.,  et  al.,  45874—45879 
Applications,  hearings,  determinations,  etc.: 

Duke  Energy  Corp.,  45870-45874 

Northeast  Nuclear  Energy  Co.,  45874 

Occupational  Safety  and  Health  Administration 

NOTICES 
Meetings: 

Maritime  Advisory  Committee  for  Occupational  Safety 
and  Health.  45867 

Personnel  Management  Office 

NOTICES 
Excepted  service; 

Schedules  A,  B,  and  C;  positions  placed  or  revoked — 
Update,  45879-45881 
Meetings: 

National  Partnership  Council,  45881 
Privacy  Act: 

Systems  of  records,  45881 

Postal  Service 

RULES 

National  Environmental  Policy  Act;  implementation, 
45719-45722 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 

Powell,  Louis  F.,  Jr.;  death  (Proc.  7117),  45929-45931 
EXECUTIVE  ORDERS 
Committees;  establishment,  renewal,  termination,  etc.: 

Food  Safety,  President's  Council  on  (EO  13100),  45661- 
45662 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  45881- 
45882 

Rural  Utilities  Service 

RULES 
Telecommunications  loans: 

Telecommunications  systems;  Year  2000  compliance, 
45677-45679 


Federal  Register/ Vol.  63,  No.  166 /Thursday,  August  27,  1998 /Contents 


\1I 


PROPOSED  RULES 

Electric  loans: 

Electric  program  standard  contract  forms,  45767-45772 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Pacific  Exchange,  Inc.,  45892-45893 
Applications,  hearings,  determinations,  etc.: 

Hambrecht  &  Quist  Employee  Venture  Fund,  L.P.,  et  al., 
45882-45886 

Public  utility  holding  company  filings,  45886-45892 

Social  Security  Administration 

NOTICES 

Privacy  Act: 

Computer  matching  programs,  45893-45894 

State  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  45894 

Committees:  establishment,  reneu-al,  termination,  etc.: 
Eastern  Europe  and  Independent  States  of  Former  Soviet 
Union  Study  Advisory  Committee,  45894 

Surface  Transportation  Board 

NOTICES 

Motor  carriers: 

Finance  applications — 

Greyhound  Lines,  Inc.,  et  al.,  45898-45899 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Transit  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Surface  Transportation  Board 
NOTICES 

Domestic  airline  industry;  competitive  issues:  comment 
request,  45894-45895 

Treasury  Department 

See  Customs  Service 

See  Internal  Revenue  Service 


United  States  Information  Agency 

NOTICES 

Art  objects:  importation  for  exhibition: 
Cecil  Family  Collects:  Four  Centuries  of  Decorative  Arts 

from  Burghley  House.  45907 
From  Van  Eyck  to  Bruegel:  Early  Netherlandish  Paintings 
in  the  Metropolitan  Museum  of  Art.  45907 
Grants  and  cooperative  agreements:  availabilitv.  etc  : 
Russian-U.S.  young  leadership  fellows  program.  45907- 
45909 

Veterans  Affairs  Department 

RULES 

Vocational  rehabilitation  and  education: 
Veterans  education — • 

Education  benefits  election.  45717-45719 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Transportation.  Federal  Aviation 
Administration.  45911-45920 

Part  III 

Department  of  Agriculture,  Food  Safety  and  Inspection 
Service;  Department  of  Health  and  Human  Services. 
Centers  for  Disease  Control,  and  Food  and  Drug 
Administration,  and  Environmental  Protection  Agencv, 
45921-45923 

Part  IV 

Department  of  Transportation.  Federal  Transit 
Administration.  45925-45928 

Part  V 

The  President,  45929-45931 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recenth  enacted  public  laws. 


VIII 


Federal  Register/ Vol 


63,  No.  166 /Thursday,  August  27,  1998 /Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


3  CFR 

Proclamations: 

7117 45929 

Executive  Orders: 

13100 45661 

7  CFR 

59 45663 

800 45676 

1735 45677 

1753 45677 

Proposed  Rules: 

1724 45767 

1726 45767 

11  CFR 

9003 45679 

9033 45679 

14  CFR 

39  (7  documents) 45681, 

45682,  45684,  45685,  45687, 
45689.  45692 

71  (5  documents) 45693, 

45694.45695,45696 
Proposed  Rules: 

23 45772 

39  (2  documents) 45773, 

45775 

71  (2  documents) 45777, 

45778 

91 45912 

119 45912 

121 45912 

125 45912 

135 45912 

15  CFR 

30 45697 

758 45598 

17  CFR 

1  (2  documents) 45699, 

45711 

21  CFR 

178 45715 

803 45716 

804 45716 

26  CFR 

48 45910 

38  CFR 

21 45717 

39  CFR 

775 45719 

777 45719 

778 45719 

40  CFR 

52  (2  documents) 45722, 

45727 

60 45722 

62 45727 

Proposed  Rules: 

52 45779 

60 45779 

300 45780 

41  CFR 

Proposed  Rules: 

Ch.  300 45781 

Ch.  303 45781 

44  CFR 

65  (2  documents) 45729, 

45732 
67 45737 

Proposed  Rules: 

67 45784 


47  CFR 

1  (2  documents) 45740, 

45910 

75 45740 

90  (2  documents) 45746, 

45751 

49  CFR 

595 45755 

Proposed  Rules: 

393  (2  documents) 45791, 

45792 

50  CFR 

622 45760 

648 45763 

660 45764 

679 45765 

Proposed  Rules: 

648 45793 


Federal  Register 

Vol.  63,  No.   166 

Thursday.  August  25,  1398 


Title  3— 

The  President 


45661 


Presidential  Documents 


Executive  Order  13100  of  August  25,  1998 
President's  Council  on  Food  Safety 


By  the  authority  vested  in  me  a.s  President  bv  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  improve  the  safetv 
of  the  food  supply  through  science-based  regulation  and  well-coordmated 
inspection,  enforcement,  research,  and  education  programs,  it  is  herebv  or- 
dered as  follows: 

Section  1.  Establishment  of  President's  Council  on  Food  Safety  (a)  There 
IS  established  the  President's  Council  on  Food  Safetv  ("Council").  The  Coun- 
cil shall  comprise  the  Secretaries  of  Agriculture,'  Commerce,  Health  and 
Human  Services,  the  Director  of  the  Office  of  Management  and  Budget 
(0MB),  the  Administrator  of  the  Environmental  Protection  Agency,  the  Assist- 
ant to  the  President  for  Science  and  Technology/Director  of  the  Office  of 
Science  and  Technology  Policy,  the  Assistant  to  'the  President  for  Domestic 
Policy,  and  the  Director  of  the  National  Partnership  for  Reinventing  Govern- 
ment. The  Council  shall  consult  with  other  Federal  agencies  and  State 
local,  and  tribal  government  agencies,  and  consumer,  producer,  scientific, 
and  industry  groups,  as  appropriate. 

(b)  The  Secretaries  of  Agriculture  and  of  Health  and  Human  Services 
and  the  Assistant  to  the  President  for  Science  and  Technologv/Director 
of  the  Office  of  Science  and  Technology  Policv  shall  serve  as  Joint  Chairs 
of  the  Council. 

Sec.  2.  Purpose.  The  purpose  of  the  Council  shall  be  to  develop  a  comprehen- 
sive strategic  plan  for  Federal  food  safetv  activities,  taking  into  consideration 
the  findings  and  recommendations  of  the  National  Academy  of  Sciences 
report  "Ensuring  Safe  Food  from  Production  to  Consumption"  and  other 
input  from  the  public  on  how  to  improve  the  effectiveness  of  the  current 
food  safety  system.  The  Council  shall  make  recommendations  to  the  President 
on  how  to  advance  Federal  efforts  to  implement  a  comprehensive  science- 
based  strategy  to  improve  the  safety  of  the  food  supplv  and  to  enhance 
coordination  among  Federal  agencies.  State,  local,  and  tribal  governments 
and  the  private  sector.  The  Council  shall  advise  Federal  agencies  in  setting 
priority  areas  for  investment  in  food  safety. 

Sec.  3.  Specific  Activities  and  Functions,  (a)  The  Council  shall  develop 
a  comprehensive  strategic  Federal  food  safetv  plan  that  contains  specific 
recommendations  on  needed  changes,  including  measurable  outcome  goals 
The  principal  goal  of  the  plan  should  be  the  establishment  of  a  seamless 
science-based  food  safety  system.  The  plan  should  address  the  steps  necessary 
to  achieve  this  goal,  including  the  kev  public  health,  resource,  and  manaoe- 
ment  issues  regarding  food  safety,  the  planning  process  should  consider 
both  short-term  and  long-term  issues  including  new  and  emerging  threats 
and  the  special  needs  of  vulnerable  populations  such  as  children  and  the 
elderly.  In  developing  this  plan,  the  Council  shall  consult  with  all  interested 
parties,  including  State  and  local  agencies,  tribes,  consumers,  producers, 
industry,  and  academia. 

(b)  Consistent  with  the  comprehensive  strategic  Federal  food  safety  plan 
described  in  section  3(a)  of  this  order,  the  Council  shall  advise  agencies 
of  priority  areas  for  investment  in  food  safetv  and  ensure  tnat  Federal 
agencies  annually  develop  coordinated  food  safetv  budgets  fo:-  submission 
to  the  OMB  that  sustain  and  strengthen  existing  capacities,  eliminate  duplica- 
tion, and  ensure  the  most  effective,  use  of  resources  for  improving  food 
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safety.  The  Council  shall  also  ensure  that  Federal  agencies  annually  develop 
a  unified  budget  for  submission  to  the  0MB  for  the  President's  Food  Safety 
Initiative  and  such  other  food  safety  issues  as  the  Council  determines  appro- 
priate. 

(c)  The  Council  shall  ensure  that  the  Joint  Institute  for  Food  Safety  Research 
(JIFSR),  in  consultation  with  the  National  Science  and  Technology  Council, 
establishes  mechanisms  to  guide  Federal  research  efforts  toward  the  highest 
priority  food  safety  needs.  The  JIFSR  shall  report  to  the  Council  on  a 
regular  basis  on  its  efforts:  (i)  to  develop  a  strategic  plan  for  conducting 
food  safety  research  activities  consistent  with  the  President's  Food  Safety 
Initiative  and  such  other  food  safety  activities  as  the  JIFSR  determines  appro- 
priate: and  (ii)  to  coordinate  efficiently,  within  the  executive  branch  and 
with  the  private  sector  and  academia.  all  Federal  food  safety  research. 
Sec.  4.  Cooperation.  All  actions  taken  by  the  Council  shall,  as  appropriate, 
promote  partnerships  and  cooperation  with  States,  tribes,  and  other  public 
and  private  sector  efforts  wherever  possible  to  improve  the  safety  of  the 
food  supply. 

Sec.  5.  General  Provisions.  This  order  is  intended  only  to  improve  the 
internal  management  of  the  executive  branch  and  is  not  intended  to,  nor 
does  it,  create  any  right  or  benefit,  substantive  or  procedural,  enforceable 
at  law  by  a  party  against  the  United  States,  its  agencies,  its  officers  or 
any  person.  Nothing  in  this  order  shall  affect  or  alter  the  statutory  responsibil- 
ities of  any  Federal  agency  charged  with  food  safety  responsibilities. 


lXrtAjA«^>>A  ^jvAma^^^ 


(FR  Doc.  98-2  3258 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
7  CFR  Part  59 
[Docket  No.  97-069F] 
RIN  0583-AC04 

Refrigeration  and  Labeling 
Requirements  for  Shell  Eggs 

agency:  Food  Safety  and  Inspection 
Service. 

ACTION:  Final  rule  and  request  for 
comments. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  revising  its 
regulations  governing  the  inspection  of 
eggs  and  egg  products  to  implement 
1991  amendments  to  the  Egg  Products 
Inspection  Act  (EPIA).  These 
amendments  require  that  shell  eggs 
packed  for  consumer  use  be  stored  and 
transported  under  refrigeration  at  an 
ambient  temperature  not  to  exceed  45°F 
(7.2°C).  In  addition,  the  amendments 
require  that  these  packed  shell  eggs  be 
labeled  to  state  that  refrigeration  is 
required.  Finally,  the  amendments 
require  that  any  shell  eggs  imported  into 
the  United  States  packed  for  consumer 
use  include  a  certification  that  the  eggs, 
at  all  times  after  packing,  have  been 
stored  and  transported  at  an  ambient 
temperature  of  no  greater  than  45°F 
{7.2°C). 

DATES:  Effective  Date:  The  effective  date 
of  the  final  rule  is  August  27,  1999. 

Comment  Date:  As  noted  below,  the 
proposed  rule  concerning  refrigeration 
and  labeling  requirements  for  shell  eggs 
was  published  on  October  27, 1992. 
Because  the  proposed  rule  was 
published  approximately  six  years  ago, 
FSIS  is  requesting  comments  on  this 
final  rule.  FSIS  requests  comments  on 
the  economic  impact  analysis  in  these 
regulations  and  on  options  for 
monitoring  compliance  with  the 


refrigeration  and  labeling  requirements. 
Comments  must  be  received  on  or 
before  October  26.  1998. 
ADDRESSES:  Send  an  original  and  two 
copies  of  comments  to:  FSIS  Docket 
Clerk,  Docket  #97-069F.  Room  102, 
Cotton  Annex,  300  12th  Street.  SW, 
Washington,  DC  20250-3700.  Reference 
material  cited  in  the  document  and  any 
comments  received  will  be  available  for 
public  inspection  in  ihe  FSIS  Docket 
Room  from  8:30  a.m.  to  4:30  p.m.. 
Monday  through  Fridav. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patricia  F.  Stolfa,  Assistant  Deputy 
Administrator,  Regulations  and 
Inspection  Methods,  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture  (202)  205-0699. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1991,  as  part  of  the  Food, 
Agriculture,  Conservation  and  Trade 
Act  Amendments  of  1991  (Pub.L.  102- 
237)  (hereafter  referred  to  as  "the  1991 
EPIA  amendments").  Congress  amended 
the  EPIA  to  require  that  egg  handlers 
store  and  transport  shell  eggs  destined 
for  the  ultimate  consumer  under 
refrigeration  at  an  ambient  temperature 
of  no  greater  than  45°F  (7.2°C)  (21  U.S.C 
1034(e)(1)(A)).  (See  also  21  U.S.C. 
1037(c)).  The  1991  EPIA  amendments 
specify  that  these  refrigeration 
requirements  apply  to  shell  eggs  after 
they  have  been  packed  into  a  container 
destined  for  the  ultimate  consumer.  The 
1991  EPIA  amendments  also  require 
that  egg  handlers  label  the  shell  egg 
containers  to  indicate  that  refrigeration 
is  required  (21  U.S.C.  1034(e)(1)(B)).  In 
addition,  these  amendments  require  that 
any  eggs  packed  into  a  container 
destined  for  the  ultimate  consumer  and 
imported  into  the  United  States  include 
a  certification  that  the  eggs  have,  at  all 
times  after  packaging,  been  stored  and 
transported  at  an  ambient  temperature 
that  is  no  greater  than  45°F  (7.2°C)  (21 
U.S.C.  1046(a)).  The  1991  EPIA 
amendments  specify  that  these 
requirements  become  effective  12 
months  after  promulgation  of  final 
regulations  implementing  the  EPIA 
amendments  (21  U.S.C.  1034  note). 

The  Agricultural  Marketing  Service 
(AMS)  proposed  a  rule  in  1992  to 
implement  the  1991  EPIA  amendments 
(57  FR  48569,  October  27,  1992); 
however,  AMS  never  published  a  final 
rule  incorporating  these  amendments 


into  the  regulations  governing  the 
inspection  of  eggs  and  egg  products. 
Following  enactment  of  the  Federal 
Crop  Insurance  Reform  and  Department 
of  Agriculture  Reorganization  .^ct  of 
1994  (Pub.L.  103-354;  7  U.S.C.  2204e). 
food  safety  issues  were  consolidated  in 
FSIS.  Because  these  statutorily 
mandated  requirements  are  intended  to 
improve  food  safety.  FSIS.  rather  than 
AMS.  is  promulgating  this  final  rule  to 
revise  the  regulations  governing  the 
inspection  of  eggs  and  egg  products  to 
implement  the  1991  EPIA  amendments. 
By  Januar>-  1,  1999,  FSIS  and  AMS  will 
publish  revisions  to  the  regulations 
transferring  the  provisions  concerning 
refrigeration  and  labeling  of  shell  eggs 
from  7  CFR,  Chapter  I.  to  9  CFR,  Chapter 
III.  so  that  these  provisions  will  be  in 
the  same  title  as  the  Federal  meat  and 
poultry  products  inspection  regulations. 

The  1998  Appropriations  for 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  (1998  Appropriations)  (Pub.L. 
105-86)  provides  that  S5  million  of 
FSIS'  annual  appropriation  will  be 
available  for  obligation  only  after  the 
Agency  promulgates  a  final  rule  to 
implement  the  refrigeration  and  labeling 
requirements  included  in  the  1991  EPIA 
amendments.  The  Agency  is  thus 
revising  its  regulations  to  implement 
these  requirements.  FSIS  is  adopting  the 
proposed  regulations  published  in  1992 
concerning  refrigeration  and  labeling  of 
shell  eggs  with  some  technical  changes 
based  on  its  review  of  the  proposed  rule 
and  the  comments  on  that  proposal. 
In  addition  to  the  refrigeration  and 
labeling  requirements.  AMS's  proposed 
rule  included  revisions  to  7  CFR  Part  56, 
Grading  of  Shell  Eggs  and  U.S. 
Standards,  Grades,  and  Weight  Classes 
for  shell  eggs.  FSIS  is  publishing  this 
final  rule  on  the  refrigeration  and 
labeling  requirements  but  is  not  revising 
part  56. 

Under  the  1991  EPIA  amendments. 
USDA  is  responsible  for  enforcing  the 
refrigeration  and  labeling  requirements 
at  storage  facilities  and  transport 
vehicles  of  shell  egg  packers  (21  U.S.C. 
1034(e)(1)  and  (2)).  The  Secretary  of 
Health  and  Human  Services  is 
responsible  for  enforcing  the  labeling 
and  refrigeration  requirements  at  food 
manufacturing  establishments, 
institutions,  and  restaurants,  other  than 
plants  packing  eggs  (21  U.S.C. 
1034(e)(3)). 
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On  May  19.  1998  (63  FR  27502),  FSIS 
and  the  Food  and  Drug  Administration 
(FDA)  published  an  advance  notice  of 
proposed  rulemaking  (ANPR) 
concerning  Salmonella  enteritidis  (SE) 
in  eggs.  Through  this  notice,  the 
Agencies  are  seeking  to  identify  farm-to- 
table  actions  that  will  decrease  the  food 
safety  risks  associated  with  shell  eggs. 
The  ANPR  may  result  in  additional 
Agency  actions  concerning  shell  eggs. 
.Although  this  final  rule  may  bring  about 
a  small  reduction  in  SE  risk,  it  does  not 
address  many  of  the  underlying  food 
safety  problems  posed  by  eggs.  These 
problems  can  only  be  dealt  with  in  the 
context  of  a  broader  process  that 
examines  a  variety  of  food  safety  issues 
in  addition  to  ambient  air  temperatures. 
Through  the  ANPR,  FSIS  and  FDA  are 
looking  at  how  best  to  address  the  food 
safety  concerns  of  shell  eggs  as  part  of 
their  mutual  farm-to-table  HACCP 
strategy.  Any  additional  actions  that 
may  result  from  this  process  will  be 
considered  in  light  of  identified  public 
health  risks  and  available  alternatives. 

On  June  12,  1998,  FSIS  completed  a 
risk  assessment  concerning  SE  in  shell 
eggs  and  egg  products  in  response  to  an 
increasing  number  of  human  illnesses 
associated  with  consumption  of  shell 
eggs  (FSIS,  Salmonella  Enteritidis  Risk 
Assessment.  Washington.  DC,  June  12, 
1998).  The  objectives  of  this  risk 
assessment  are  to:  establish  the 
unmitigated  risk  of  foodborne  illness 
from  SE.  identify  and  evaluate  potential 
risk  reduction  strategies,  identify  data 
needs,  and  prioritize  future  data 
collection  efforts.  This  risk  assessment 
developed  a  model  to  assess  risk 
throughout  the  egg  and  egg  products 
continuum.  The  risk  assessment  model 
was  used  to  estimate  the  possible 
benefits  of  this  rule,  as  discussed  below. 

Comments 

One  hundred  and  fifty-nine  comments 
were  submitted  in  response  to  the 
proposed  rule.  Thirty-one  commenters, 
including  private  citizens,  State 
departments  of  agriculture,  several  trade 
associations,  and  several  members  of  the 
egg  industry,  supported  the  proposal. 
The  remainder  of  commenters  opposed 
the  proposed  rule  or  suggested 
alternatives  to  it.  Commenters  opposed 
to  the  rule  included  private  citizens, 
trade  associations,  and  members  of  the 
egg  industry.  The  majority  of  comments 
from  the  egg  industry  opposed  the  rule 
and  suggested  alternatives  to  it.  Six 
comments  were  received  after  the  close 
of  the  comment  period.  All  of  these 
comments  were  generally  opposed  to 
the  proposed  rule. 


Size  of  Establishments  Required  to 
Comply  With  the  Rule 

Several  small  producers 
rei;ommended  exempting  from  the 
refrigeration  and  labeling  requirements 
producers  with  flocks  of  5,000,  10,000, 
or  50,000  hens,  or  exempting  producers 
that  marketed  a  specified  number  of 
cases  of  eggs  or  a  specified  number  of 
eggs  per  week,  such  as  500  cases  per 
week  or  1.200  eggs  per  week.  These 
producers  wanted  an  exemption  from 
the  refrigeration  requirements  because, 
they  stated,  the  high  costs  of  complying 
with  the  refrigeration  requirements 
would  effectively  force  them  out  of 
business.  In  contrast  to  these  comments 
from  small  producers,  several  other 
producers  and  several  associations 
stated  that  all  egg  industry  members 
should  be  treated  equally,  and  that  no 
producers  should  be  e.xempt  from  the 
refrigeration  and  labeling  requirements. 

Several  commenters  stated  that  they 
had  flocks  of  less  than  3,000  layers  but 
packed  eggs  from  other  producers. 
These  commenters  asked  whether  the 
refrigeration  and  labeling  requirements 
would  apply  to  them. 

Consistent  with  current  regulations 
that  exempt  from  inspection  egg 
handlers  with  flocks  of  3,000  or  fewer 
birds  (see  §  59.100),  the  1991  EPIA 
amendments  specify  that  any  egg 
handler  with  a  flock  of  3,000  layers  or 
less  is  not  subject  to  inspection  for 
purposes  of  verifying  compliance  with 
the  refrigeration  and  labeling 
requirements  (21  U.S.C.  1034(e)(4)). 
Given  this  consistency,  FSIS  is 
responding  to  Congress's  clear  intent 
and  limiting  the  exemption  from  the 
refrigeration  and  labeling  requirements 
in  §  59.50  to  egg  handlers  with  flocks  of 
3,000  or  fewer  layers  (§  59,50(c)). 

In  response  to  the  comments 
suggesting  that  the  refrigeration  and 
labeling  requirements  should  apply  to 
all  producers,  the  Agency  points  out 
that  the  statute  provides  that  the 
refrigeration  and  labeling  requirements 
in  the  1991  EPIA  amendments  are  not 
applicable  to  any  egg  handler  with  a 
flock  of  3,000  or  fewer  layers.  FSIS 
concludes  that,  for  clarity,  it  is 
appropriate  to  reflect  this  fact  in  its 
regulations  with  an  exemption. 

Egg  packers  who  obtain  eggs  from 
other  producers  will  not  be  exempt  from 
the  refrigeration  and  labeling 
requirements.  TFie  exemption  will  only 
apply  to  egg  handlers  with  a  flock  of 
3,000  or  fewer  layers  who  pack  eggs 
from  their  own  flock.  This  exemption  is 
consistent  with  the  exemption  from 
registration  requirements  for  producer- 
packers  with  an  annual  egg  production 


from  a  flock  of  3,000  hens  or  less  (see 
§59.690). 

Costs  of  the  Rule 

Approximately  half  the  commenters 
stated  that  the  rule  would  impose  major 
costs  on  the  industry.  Many  small 
businesses  stated  that  the  compliance 
costs  associated  with  this  rule  could 
force  them  out  of  business. 

Several  commenters  stated  that  they 
believed  that  the  cost  estimates  in  the 
1992  proposed  rule  were  too  low  and 
provided  their  own  cost  projections.  For 
example,  one  small  producer  stated  that 
it  would  cost  its  family-owned  business 
approximately  $200,000  to  comply  with 
the  requirements.  One  association  that 
represents  the  poultry,  egg,  and  allied 
industry  received  information  from  its 
members  on  the  price  of  refrigerated 
trucks:  One  member  estimated  that  a 
new  26  foot  refrigerated  tractor  trailer 
would  cost  $92,000,  and  another 
producer  stated  that  a  used  refrigerated 
trailer  portion  costs  $25,000.  The 
association  stated  that,  on  the  basis  of 
this  information,  the  cost  of  replacing 
and  modifying  the  industry's  fleet  might 
exceed  the  estimates  made  by  the 
Department. 

In  addition,  several  commenters 
stated  that  costs  would  be  particularly 
high  because  at  the  time  the  proposed 
rule  was  published,  the  Environmental 
Protection  Agency  (EPA)  was  revising 
laws  concerning  refrigerants.  These 
commenters  believed  that,  subsequent 
to  purchasing  new  refrigeration 
equipment  to  comply  with  the  45°F 
refrigeration  requirements,  they  would 
again  be  required  to  replace  refrigeration 
equipment  once  the  new  EPA  laws 
regarding  refrigerants  went  into  effect. 

Five  members  of  the  industry  stated 
that  the  proposed  rule  would  be 
extremely  costly  to  the  entire  shell  egg 
industry.  These  commenters  stated  that 
the  cost  analysis  included  in  the  1992 
proposed  rule  ignored  major  costs,  such 
as  new  higher  powered  refrigeration 
units  for  both  warehouses  and  vehicles, 
greater  insulation  requirements  for 
warehouses  and  vehicles,  ongoing 
depreciation  expenses  per  year  on  the 
new  refrigeration  equipment, 
replacement  costs  of  new  equipment 
after  its  useful  life,  yearly  maintenance 
costs,  much  higher  ongoing  yearly 
energy  costs  required  for  higher 
powered  refrigeration  units,  and  the 
effects  of  inflation.  These  commenters 
stated  that  compliance  costs  would 
outweigh  any  benefits  of  reducing  cases 
of  salmonellosis.  In  addition,  these 
commenters  stated  that  the  increased 
compliance  costs  would  force  smaller 
producers  and  smaller  distributers  out 
of  business,  resulting  in  layoffs  and 
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higher  rates  of  unemployment.  In 
addition,  they  stated  that  the  higher  cost 
of  compliance  would  result  in  higher 
consumer  prices  for  eggs. 

The  same  five  commenters  discussed 
in  the  preceding  paragraph  stated  that 
the  requirements  for  imported  eggs 
could  also  have  a  negative  impact  on 
international  trade.  These  commenters 
stated  that  food  products  prepared  with 
shell  eggs  abroad  may  not  meet  the  U.S. 
refrigeration  requirements  for  shell  egg 
production.  Thus,  they  maintained,  the 
refrigeration  requirements  would  lead  to 
restrictions  on  imports  of  foreign  food 
items  prepared  with  shell  eggs  if 
refrigeration  requirements  in  a 
particular  country  did  not  meet  U.S. 
standards. 

Finally,  one  association  suggested 
costs  to  the  industry  might  increase 
because  of  increased  taxes  on  energy 
consumption. 

Although  the  Agency  agrees  this  rule 
is  likely  to  result  in  an  increase  in  costs 
to  the  industry,  the  1991  EPIA 
amendments  and  the  1998 
Appropriations  require  that  FSIS 
promulgate  this  final  rule.  The  Agency's 
current  cost  impact  analysis  is 
discussed  below,  under  the  heading, 
"Incremental  Social  Costs."  The  original 
analysis  of  the  costs  of  the  regulation 
was  conducted  in  1992.  The  current 
analysis  updates  the  1992  cost  estimates 
for  inflation  and  changes  in  the  State 
regulatory  environment.  The  comments 
submitted  in  response  to  the  analysis  in 
the  proposed  rule  were  based  on  1992 
costs.  For  these  reasons,  the  Agency  is 
providing  opportunity  for  comment  on 
the  updated  economic  impact  analysis. 

In  tne  discussion  of  the  cost  to  the 
industry,  the  Agency  notes  that  many 
States  already  have  enacted  laws  that 
require  ambient  temperatures  of  45°F  for 
shell  egg  storage  and  transportation.  As 
explained  below,  producers  in  these 
States  may  not  incur  any  significant 
costs  as  a  result  of  this  rule.  In  the  other 
States,  there  is  likely  to  be  some 
increase  in  costs  to  the  industry. 

In  regard  to  EPA  laws  concerning 
refrigerants,  FSIS  notes  that  those  laws 
are  in  effect.  At  this  time,  the  industry 
will  have  met  these  EPA  requirements. 
Therefore,  the.se  regulations  will  not 
affect  industry  compliance  with  EPA 
requirements. 

In  response  to  the  comments  on 
international  trade,  it  should  be  noted 
that  the  requirements  in  these 
regulations  apply  to  imported  shell  eggs 
that  are  not  imported  under  disease 
restriction  and  are  destined  for  the 
ultimate  consumer.  The  requirements 
do  not  apply  to  other  imported 
processed  food  products  containing 
eggs. 


Finally,  with  regard  to  costs  that  may 
be  imposed  due  to  taxes  on  energy 
consumed,  no  significant  new  taxes 
have  been  imposed  based  on  energy 
consumed. 

Transportation 

Many  comments  from  members  of  the 
egg  industry  concerned  problems  with 
complying  with  the  proposed 
transportation  requirements.  Some 
commenters  stated  that  the  cost  of 
complying  with  the  transportation 
requirements  would  be  extremely  high 
for  them.  Others  stated  that  maintaining 
45°F  during  transportation  would  not  be 
possible.  For  example,  one  company 
stated  that  its  trucks  average  sixteen 
deliveries  per  load,  and,  in  certain 
situations,  the  truck  doors  remain  open 
for  ten  to  fifteen  minutes  during 
delivery.  Therefore,  the  company 
explained,  on  a  warm  day,  it  is 
impossible  to  maintain  the  45°F 
temperature  in  the  truck.  Another 
commenter  stated  that  producers 
servicing  family-owned  markets  and 
restaurants  use  a  truck  with  less  than 
one  ton  capacity,  and  that  a  truck  of  this 
size  is  not  made  with  a  refrigeration  unit 
with  enough  cooling  capacity  to 
maintain  45°F.  One  association 
explained  that  many  of  its  members 
believed  that  the  constant  opening  and 
closing  of  the  truck's  storage 
compartment  during  local  deliveries 
would  prevent  the  truck  from  reaching 
an  ambient  temperature  of  45°F. 

About  20  commenters  offered  a 
variety  of  alternative  options  for 
exempting  small  producers  from  the 
requirement  that  shell  eggs  remain 
refrigerated  during  transportation.  These 
alternative  options  included  exempting 
from  refrigeration  requirements  eggs 
delivered  within  a  certain  radius  of  the 
packing  facility,  eggs  delivered  in  a 
certain  size  truck,  and  eggs  delivered 
within  a  certain  specified  deliverv  time. 

The  specific  requirement  of  the  1991 
EPIA  amendments  is  that  shell  eggs  be 
refrigerated  at  45°F  during 
transportation.  Other  than  the 
exemption  for  egg  handlers  with  3.000 
or  fewer  layers,  the  statute  does  not 
provide  any  exemptions  from  the 
requirement  that  shell  eggs  be 
refrigerated  during  transportation. 
Therefore,  the  Agency  has  no  discretion 
concerning  this  requirement  and  is  not- 
making  the  changes  in  the  regulations 
that  were  requested  by  the  commenters. 

Alternative  Temperature  Requirements 

About  15  commenters  suggested  that 
eggs  should  be  held  at  temperatures 
above  45°F,  such  as  SOT,  SS'F,  or  60°F. 
One  commenter  noted  that  the  current 
voluntary  grading  program  regulations 


require  that  eggs  be  kept  at  60°F,  and 
that  a  change  to  45*^  would  be  a 
significant  change.  Several  commenters 
stated  that  refrigerating  eggs  at  45°F 
would  cause  them  to  "sweat"  when  they 
are  exposed  to  non-refrigerated 
conditions.  These  commenters  stated 
that  wet  eggs  can  allow  the  passage  of 
waterbome  bacteria  into  the  egg. 

Several  commenters  offered 
suggestions  for  additional  refrigeration 
requirements.  One  member  of  the 
industry  suggested  that  the  rule  might 
be  enhanced  if  it  specified  the  time 
allowed  for  the  shell  eggs  to  reach  an 
internal  temperature  of  45°F.  Several 
other  commenters  recommended 
establishing  refrigeration  requirements 
that  would  apply  to  eggs  prior  to 
packing.  For  example,  one  State 
department  of  agriculture  suggested  that 
shell  eggs  should  be  refrigerated  at  55°F 
or  lower,  within  24  hours  of  being  laid, 
until  the  egg  is  washed  and  packed. 

The  statute  specifically  requires  that 
eggs  packed  for  consumer  use  be  stored 
and  transported  at  45  ""F.  Therefore,  the 
Agency  has  no  discretion  concerning 
the  required  temperature. 

In  response  to  the  suggestions 
concerning  additional  refrigeration 
requirements,  the  1991  EPIA 
amendments  do  not  specify 
requirements  concerning  the  internal 
temperature  of  eggs  or  an  ambient 
temperature  requirement  for  eggs  that 
are  not  yet  packed.  However,  these 
actions  may  be  considered  as  part  of  the 
review  that  fiows  from  the  joint  FSIS/ 
FDA  ANPR.  FSIS  or  FDA  may  take 
further  action  in  response  to  these 
comments  at  a  later  time. 

Benefits  of  the  Regulation 

Approximately  50  commenters 
questioned  whether  this  regulation 
would  result  in  any  health  benefits. 
Commenters  stated  that  safety  problems 
related  to  eggs  are  caused  by  inadequate 
food  preparation  in  restaurants  and 
hotels,  and  that  refrigeration  by  the 
producer  will  not  remedy  this  problem. 
Similarly,  several  commenters  noted 
that  problems  often  arise  because  of 
mishandling  by  the  consumer.  Other 
commenters  stated  that  the  Agency 
should  focus  efforts  on  specific  egg 
production  establishments  or  particular 
regions  where  Salmonella  has  been 
detected. 

Five  comments  from  members  of  the 
shell  egg  industry  stated  that  there  was 
inadequate  scientific  evidence  to  justify 
the  proposal,  and  that  available  studies' 
show  that  relatively  few  salmonellosis 
cases  can  be  attributed  directly  to  shell 
eggs.  Therefore,  these  commenters 
asserted,  there  is  a  need  for  more 
complete  epidemiological  studies  and 
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documentation  of  actual  salmonellosis 
cases  that  are  directly  linked  to 
inadequate  refrigeration  of  shell  eggs 
held  by  producers  and  distributors. 
These  commenters  noted  that  studies 
show  no  growth  of  SE  in  eggs  with  an 
/nferna/ temperature  of  45  °F;  however, 
the  commenters  explained  that  the 
internal  temperature  of  eggs  will  not 
reach  45  "F  as  soon  as  they  are  stored 
under  refrigeration.  They  also  argued 
that  packed  eggs  may  never  reach  this 
temperature  throughout  the  distribution 
process.  Similarly,  another  commenter 
stated  that  commercial  processing 
plants  will  be  unable  to  bring  eggs  to  45 
°F  before  they  are  transported, 
especially  when  they  are  packed  in 
cartons,  cased,  and  stacked  on  pallets. 
This  commenter  also  questioned 
whether  the  ambient  temperature 
refrigeration  requirements  would 
improve  the  safety  of  shell  eggs. 

In  contrast,  several  commenters  stated 
that  they  believed  that  these  regulations 
would  improve  the  safety  of  shell  eggs. 
For  example,  one  medical  association 
stated  that  existing  scientific  evidence 
provides  a  sufficient  basis  for  requiring 
that  shell  eggs  be  stored  and  transported 
in  refrigerated  trucks  at  an  ambient 
temperature  of  45  °F,  and  that  this 
refrigeration  requirement  would  control 
the  replication  of  SE.  This  commenter 
stated  that,  once  the  rule  is  effective, 
reported  cases  of  SE  in  humans  will  be 
markedly  reduced.  An  epidemiologist 
employed  by  a  Federal  agency  stated 
that  most  human  outbreaks  of  SE  in 
which  shell  eggs  were  the  probable 
source  could  have  been  prevented  if 
time  and  temperature  abuse  had  not 
taken  place. 

Although  there  is  no  consensus 
concerning  the  level  of  health  benefits 
these  regulations  may  achieve,  the  1991 
EPIA  amendments  and  the  1998 
Appropriations  require  that  FSIS 
promulgate  this  final  rule. 

In  response  to  concerns  regarding 
food  safety  problems  because  of 
mishandling  of  eggs  at  retail 
establishments,  FDA  may  propose  a  rule 
addressing  refrigeration  of  eggs  at  retail, 
as  discussed  in  the  ANPR. 

With  regard  to  public  education 
efforts,  the  Food  Safety  Education  and 
Communications  Staff  within  FSIS 
provides  information  to  the  public 
concerning  numerous  food  safety  issues, 
including  egg-related  food  safety  issues. 
This  office  provides  food  safety 
education  information  through  USDA's 
Toll-Free  Meat  and  Poultry  Hotline  (1- 
800-535—4555),  through  public  service 
announcements,  printed  materials,  and 
a  variety  of  communication  channels.  In 
addition,  FSIS  makes  this  information 


available  over  the  Internet  (URL:  http:/ 
/www. fsis.usda.gov/). 

Finally,  as  noted  under  the  heading, 
"Incremental  Social  Benefits,"  the 
Agency  has  estimated  that  these 
regulations  would  result  in  a  mean 
reduction  of  1.54  percent  in 
salmonellosis  cases  related  to  SE  in 
shell  eggs.  To  estimate  the  reduction  of 
the  number  of  salmonellosis  cases  that 
would  result  from  the  implementation 
of  these  regulations,  FSIS's  risk 
assessment  model,  discussed  below, 
was  adjusted  so  that  all  eggs  were 
exposed  to  ambient  temperatures  of  45 
°F  or  lower  after  packing.  The  risk 
assessment  predicts  that  additional 
measures  would  result  in  greater 
benefits  than  would  result  from  the 
ambient  temperature  requirements  in 
this  rule.  For  example,  the  risk 
assessment  predicts  that  maintaining 
ambient  temperatures  of  45  °F 
throughout  processing  and  distribution 
(that  is,  from  processing  through  retail) 
will  result  in  an  eight  percent  average 
reduction  in  human  SE  illnesses.  In 
addition,  the  risk  assessment  model 
predicts  that  maintaining  internal 
temperatures  of  eggs  at  45  °F  would 
result  in  a  twelve  percent  decrease  in 
human  SE  illnesses  (FSIS,  Salmonella 
Enteritidis  Risk  Assessment, 
Washington,  DC,  June  12,  1998:  26-27). 
The  Agency  recognizes  that  requiring  an 
internal  shell  egg  temperature  of  45  °F 
(7.2  °C)  would  result  in  greater  benefits 
than  an  ambient  temperature 
requirement;  however,  the  statute 
provides  for  an  ambient  temperature 
requirement  only,  and  any  such 
additional  requirement  will  have  to  be 
considered  in  response  to  the  ANPR. 

Labeling  Requirements 

Approximately  30  commenters  were 
opposed  to  the  labeling  requirements. 
Some  of  the  commenters  mistakenly 
believed  "warning  labels"  would  be 
required.  Others  stated  that  the  labeling 
provisions  were  unnecessary  because 
they  believed  consumers  know  that  eggs 
should  be  refrigerated.  Finally,  many  of 
these  commenters  believed  the  labeling 
requirements  would  be  costly  for 
producers,  and  that  increased  costs 
would  be  incurred  by  consumers. 

Several  commenters  who  supported 
the  labeling  requirements  suggested 
requiring  additional  information  on  egg 
containers,  such  as  a  "pull  date"  or 
expiration  date;  a  statement  identifying 
the  flock  that  produced  the  eggs  in  the 
container;  the  phrase,  "keep  refrigerated 
at  45°F  or  below";  and  the  packing  date 
and  the  packing  plant  number. 

Three  comments  were  from 
companies  promoting  time/temperature 
indicators.  The  companies  explained 


that  these  indicators  are  labels  that  act 
as  temperature  recording  devices  and 
change  color  to  indicate  the  temperature 
at  which  the  carton  is  held  and  the 
length  of  time  the  carton  is  held  at  a 
particular  temperature.  These 
commenters  suggested  that  time/ 
temperature  indicators  should  be  affixed 
to  egg  cartons. 

Establishments  can  meet  the  labeling 
requirements  adopted  in  this  rule  (see 
§§  59.50(b),  59.410(a),  59.950(a)(4),  and 
59.955(a)(6))  simply  by  including  the 
phrase,  "Keep  Refrigerated,"  or  words  of 
similar  meaning,  on  the  egg  containers. 
Therefore,  the  labeling  provisions  do 
not  require  a  warning  statement.  The 
Agency  has  determined  that  adding  this 
phrase  to  shell  egg  labeling  will  result 
in  only  minimal  costs  for  producers  that 
do  not  currently  include  this  labeling  on 
egg  cartons.  Furthermore,  many 
producers  are  currently  labeling  egg 
cartons  to  indicate  that  the  product 
should  be  kept  refrigerated. 

With  regard  to  the  recommendations 
for  additional  labeling  requirements,  the 
statute  does  not  specify  any  additional 
labeling  provisions,  and  the  Agency  is 
not  including  additional  labeling 
requirements  in  these  regulations. 

Implementation  Details 

Several  commenters  questioned  how 
the  rule  would  be  implemented  and 
provided  suggestions  concerning 
methods  for  measuring  the  temperature 
in  transportation  vehicles  and  storage 
facilities.  For  example,  several 
commenters  questioned  the  particular 
location  an  inspector  would  use  inside 
a  cooler  or  a  truck  to  obtain  the  ambient 
temperature.  One  commenter 
recommended  that  the  temperature 
should  be  checked  at  least  10  minutes 
after  all  doors  are  closed.  One 
commenter  asked  what  would  happen 
during  a  mechanical  breakdown,  and 
whether  producers  should  use  recording 
thermometers  both  in  cooler  rooms  and 
trucks.  One  association  suggested  that 
inspection  of  coolers  be  handled  on  a 
case-by-case  basis  because,  the 
association  explained,  no  two  coolers 
are  alike,  and  their  configurations  and 
holding  capacities  differ.  The 
association  also  recommended  that 
cooler  doors  be  closed  for  at  least  five 
minutes  before  temperature  readings  are 
taken,  and  that  readings  be  taken  in  at 
least  three  locations.  This  same 
commenter  recommended  that  truck 
inspections  be  limited  to  trucks  on 
property  not  being  loaded,  and  that 
inspection  of  trucks  occur  before 
loading,  with  the  door  closed  for  at  least 
five  minutes  and  refrigeration 
equipment  operating.  Finally,  this  same 
commenter  stated  that  when  plants  are 
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found  to  be  out  of  compliance  with  the 
temperature  regulations,  consideration 
should  be  given  for  re-inspection  within 
the  annual  quarter  before  a  citation  is 
issued. 

Several  commenters  questioned  the 
intent  of  proposed  §  59.134(b).  They 
were  concerned  that  the  provision 
stating  that  "the  perimeter  of  each 
cooler  room  *   •    *  shall  be  made 
accessible"  would  require  that  they 
create  a  walking  aisle  around  the  cooler 
room,  or  that  the  entire  perimeter  would 
need  to  be  accessible  for  inspection.  The 
commenters  explained  that  to  make  the 
entire  perimeter  accessible  to  an 
inspector  would  result  in  reduced 
storage  capacity  and  increased  costs. 

In  response  to  the  concerns  about 
accessibility  of  the  perimeter  of  the 
cooler  room,  the  Agency  advises  that  it 
does  not  intend  that  producers  would  be 
required  to  reduce  storage  space  or 
create  a  walking  aisle.  The  Agency  is 
specifying  that  the  perimeter  must  be 
accessible  because  it  may  often  be  the 
warmest  area  in  the  cooler,  and  because 
the  center  of  the  cooler  room  is  typically 
accessible.  An  establishment  could 
comply  with  the  requirement  that  the 
perimeter  of  the  cooler  room  be  made 
accessible  to  inspectors  by  locating 
thermometers  along  the  perimeter  or 
allowing  inspectors  to  use  extension 
devices  with  attached  thermometers  to 
obtain  the  temperature  along  the 
perimeter. 

The  rule  will  not  be  effective  until  a 
year  after  the  publication  date.  The 
Agency  is  currently  considering  various 
policy  options  for  monitoring  industry 
compliance  with  the  rule.  In  response  to 
the  question  concerning  whether 
producers  should  use  recording  devices 
in  cooler  rooms  and  trucks,  producers 
may  install  thermometric  equipment 
and  temperature  recording  devices; 
however,  these  regulations  do  not 
require  that  producers  do  so.  FSIS 
requests  comments  on  implementation 
of  this  rule. 

Longer  Phase-In  Period 

Several  commenters  recommended 
that  the  Department  implement  the  rule 
over  a  phase-in  period  (two  commenters 
suggested  a  three-year  phase-in  period), 
explaining  that  a  phase-in  period  would 
provide  producers  adequate  time  to 
bring  their  equipment  into  compliance. 
Similarly,  a  small  producer  that 
expressed  general  support  for  the  rule 
argued  that  the  effective  date  for  the 
final  rule  should  be  extended  beyond  a 
year  from  publication  to  allow  the 
industry  more  time  to  meet  the 
refrigeration  requirements. 

The  EPIA  specifies  that  the 
refrigeration  and  labeling  requirements 


become  effective  12  months  after 
promulgation  of  final  regulations 
implementing  the  amendments  (21 
U.S.C.  1034  note).  Therefore,  the 
Agency  does  not  have  the  authority  to 
provide  for  an  extended  phase-in 
period. 

Technical  Suggestions 

A  State  department  of  agriculture 
commented  that  the  proposed  definition 
of  "immediate  container"  is  confusing 
and  recommended  changing  the  phrase 
"not  consumer  packaged,"  as  used  in 
the  proposed  definition,  to  "not 
packaged  by  the  consumer." 

In  response  to  the  comment 
concerning  the  definition  of  "immediate 
container,"  the  Agency  points  out  that 
the  phrase,  "not  consumer  packaged" 
refers  to  eggs  packed  for  a  buyer,  such 
as  a  restaurant  or  hotel,  that  buys 
containers  of  eggs  larger  than  those  for 
household  consumers.  This  definition 
simply  provides  that  an  immediate 
container  could  be  a  carton  for 
household  consumers  or  a  larger 
container  for  a  restaurant  or  other 
institution.  To  clarify  the  definition, 
FSIS  has  revised  it  to  read,  "Immediate 
container  means  any  package  or  other 
container  in  which  egg  products  or  shell 
eggs  are  packed  for  household  or  other 
ultimate  consumers." 

One  commenter  questioned  the  intent 
of  the  provision  in  proposed  §  59.132, 
which  stated  that  "access  shall  not  be 
refused  at  any  reasonable  time  to  any 
representative  of  the  Secretary  to  any 
plant,  place  of  business,  or  transport 
vehicle  subject  to  inspection."  This 
commenter  suggested  wording  that 
would  provide  that  access  be  provided 
to  any  representative  of  the  Secretary  at 
any  time  business  operations  are  being 
conducted. 

In  §  59.132,  as  well  as  in  §  59.760, 
FSIS  has  removed  the  phrase  "at  any 
reasonable  time,"  which  the  commenter 
questioned,  for  greater  consistency  with 
the  EPIA,  which  does  not  limit  Agency 
access  to  establishments  (see  21  U.S.C. 
1034).  FSIS  is  also  making  these 
changes  for  greater  consistency  with  the 
Federal  meat  and  poultry  inspection 
regulations  (see  9  CFR  381.32  and  9  CFR 
306.2),  which  do  not  restrict  Agency 
access  to  establishments. 

The  Final  Rule 

When  these  regulations  become 
effective,  egg  handlers  with  flocks  of 
more  than  3,000  layers  will  be  required 
to  comply  with  the  new  refrigeration 
and  labeling  provisions.  Consistent  with 
current  regulations  that  exempt  from 
inspection  egg  handlers  with  flocks  of 
3,000  or  fewer  birds  (see  §  59.100),  the 
1991  EPIA  amendments  specify  that  any 


egg  handler  with  a  fiock  of  3,000  layers 
or  less  is  not  subject  to  inspection  for 
purposes  of  verify'ing  compliance  with 
the  refrigeration  and  labeling 
requirements  (21  U.S.C.  1034(e)(4)). 

To  monitor  temperatures  in  storage 
rooms  and  transport  vehicles,  egg 
handlers  with  flocks  of  more  than  3.000 
layers  may  choose  to  install 
thermometric  equipment  and 
temperature  recording  devices; 
however,  these  regulations  do  not 
prescribe  the  means  by  which  egg 
handlers  are  to  comply  with  these 
provisions  or  to  monitor  their 
compliance.  These  regulations  allow 
establishments  the  fiexibihty  to 
determine  how  to  meet  the  statutory 
requirements  and  how  to  monitor  and 
ensure  their  compliance.  U.S. 
Department  of  Agricuhure  (USDA) 
inspectors  will  verify  that  storage 
facilities  and  transport  vehicles  are 
refrigerated  at  or  below  45°F  (7.2''C). 

In  §  59.5,  FSIS  is  adding  new 
definitions  to  the  regulations  to  reflect 
the  terminology  in  the  1991  EPIA 
amendments.  AMS  proposed  adding  all 
of  these  definitions  in  the  1992 
proposed  rule.  FSIS  has  added  the  term 
"ambient  temperature,"  as  used  in  the 
1991  amendments,  to  clarify  that  the 
45''F  (7.2°C)  refrigeration  requirement 
refers  to  the  air  temperature  maintained 
in  a  shell  egg  storage  facility  or  transport 
vehicle. 

The  regulations  include  a  definition 
for  "ultimate  consumer"  that  reflects 
how  this  term  is  used  in  the  1991 
amendments.  The  Agency  has  defined 
the  "ultimate  consumer"  as  any 
household  consumer,  restaurant, 
institution  or  any  other  party  who  has 
purchased  or  received  shell  eggs  or  egg 
products  for  consumption.  In  1992, 
AMS  proposed  to  define  this  term  as  a 
household  consumer,  retail  store, 
restaurant,  institution,  food 
manufacturer  or  other  interested  party 
who  has  purchased  or  received  shell 
eggs  or  egg  products  for  use  or  resale. 
After  review  of  the  proposed  language, 
FSIS  determined  that  an  ultimate 
consiuner  should  be  defined  as  a  party 
that  purchases  shell  eggs  or  egg 
products  for  consumption,  rather  than 
for  use  or  resale.  Therefore,  FSIS 
determined  that  a  retail  store  or  food 
manufacturer  would  not  be  considered 
an  ultimate  consumer  and  has  modified 
the  definition  accordingly.  The  term 
"ultimate  consumer"  is  used  in  the 
existing  regulations,  and  each  time  it  is 
used,  examples  of  "ultimate  consumers" 
follow  the  term.  As  was  proposed,  FSIS 
has  revised  §§  59.28(a)(1)  and  59.690  to 
remove  these  examples,  because  the 
term  will  now  be  included  in  the 
definitions  section. 


45668  Federal  Register / Vol.  63.  No.  166 /Thursday,  August  27,  1998 /Rules  and  Regulations 


The  1991  EPIA  amendments 
specifically  refer  to  eggs  that  have  been 
packed  into  a  "container"  and  establish 
refrigeration  requirements  for  shell  eggs 
after  packing  (21  U.S.C  1037(c)).  To 
implement  these  amendments,  this  final 
rule  adds  new  language  to  the  definition 
of  "container  or  package"  to  refer  to 
shell  eggs  in  containers  destined  for  the 
ultimate  consumer.  The  current 
definition  for  "container  or  package" 
does  not  provide  specific  examples  of  a 
container  or  package  for  shell  eggs. 
Therefore,  as  was  proposed,  FSIS  has 
revised  the  definition  of  "container  or 
package"  to  distinguish  between 
containers  for  egg  products  and 
containers  for  shell  eggs.  In  the 
definition  of  "immediate  container". 
FSIS  has  modified  the  language 
proposed  in  1992  to  clarify  that  an 
immediate  container  means  any  package 
or  other  container  in  which  egg 
products  or  shell  eggs  are  packed  for 
household  or  other  ultimate  consumers. 
The  labeling  requirements  would  apply 
to  all  types  of  containers  (that  is,  both 
immediate  containers  and  shipping 
containers). 

As  was  proposed,  FSIS  has  revised 
the  definition  of  the  term  "egg  handler" 
to  clarify  that  the  ultimate  consumer  is 
not  considered  an  egg  handler. 

As  was  proposed  in  1992,  FSIS  is 
incorporating  the  refrigeration  and 
labeling  requirements  prescribed  by  the 
1991  EPIA  amendments  for  domestic 
shell  eggs  into  its  regulations  by  adding 
§§  59.50  and  59.410(a).  In  these 
sections,  FSIS  has  made  only  minor 
revisions  to  the  provisions  proposed  in 
1992.  Section  59.410(a)  provides  that  all 
shell  eggs  packed  into  containers 
destined  for  the  ultimate  consumer  be 
labeled  to  indicate  that  refrigeration  is 
required  and  includes  an  example  of 
labeling  that  would  meet  this 
requirement,  'Keep  Refrigerated."  The 
provision  also  allows  establishments  to 
use  other  words  of  similar  meaning. 

To  reflect  the  fact  that  the  1991 
amendments  specify  that  egg  handlers 
with  flocks  of  3,000  or  fewer  layers  are 
not  subject  to  inspection  for  purposes  of 
verifying  compliance  with  refrigeration 
and  labeling  requirements,  §  59.50(c) 
includes  new  language  that  clarifies  that 
producers-packers  with  a  flock  of  this 
size  are  exempt  from  these  refrigeration 
and  labeling  requirements. 

As  was  proposed  in  1992,  FSIS  is 
amending  §§  59.132,  59.134,  and  59.760 
to  clarify  that  inspectors  must  be 
granted  access  to  transport  vehicles  and 
cooler  rooms  to  verify  that  any  shell 
eggs  packed  into  containers  for  the 
ultimate  consumer  are  stored  and 
transported  at  an  ambient  temperature 
of  no  greater  than  45°F  (7.2°C). 


Transport  vehicles  that  would  be  subject 
to  inspection  would  include  containers 
holding  eggs  that  are  attached  to 
railroad  cars  or  semi-trailer  chassis. 

As  discussed  above,  FSIS  has  revised 
the  provisions  proposed  in  1992  under 
§§  59.132  and  59.760  to  remove  the 
phrase  "at  any  reasonable  time"  for 
greater  consistency  with  the  EPIA  and 
for  greater  consistency  with  the  Federal 
meat  and  poultry  inspection  regulations. 

FSIS  has  also  revised  the  provision 
proposed  in  1992  under  §  59.760  to  refer 
to  representatives  of  the  "Secretary" 
rather  than  representatives  of  the 
"Administrator."  In  the  near  future, 
FSIS  intends  to  revise  the  current 
definition  of  "Administrator"  in  this 
part,  which  refers  to  the  Administrator 
of  AMS,  to  refer  to  the  Administrator  of 
FSIS.  Because  AMS  retains  surveillance 
activities  under  §  59.760,  FSIS  has 
revised  this  section  to  refer  to 
representatives  of  the  "Secretary"  rather 
than  representatives  of  the 
"Administrator."  This  revision  reflects  a 
change  in  Agency  organization  made  in 
response  to  the  Federal  Crop  Insurance 
Reform  and  Department  of  Agriculture 
Reorganization  Act  of  1994. 

As  was  proposed  in  1992,  FSIS  has 
revised  §  59.915  to  incorporate  the 
statutory  amendment  that  imported 
shell  eggs  packed  into  containers 
destined  for  the  ultimate  consumer 
include  a  certification  stating  that  the 
eggs  have,  at  all  times  after  packing, 
been  stored  and  transported  under 
refrigeration  at  an  ambient  temperature 
of  no  greater  than  45°F  (7.2''C).  In 
addition,  §§  59.950  and  59.955  require 
that  imported  shell  egg  containers  and 
imported  egg  shipping  containers  be 
labeled  to  indicate  that  refrigeration  is 
required.  In  each  of  these  sections,  FSIS 
has  made  only  minor  changes  to  the 
language  AMS  proposed  in  1992. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Has  no 
retroactive  effect;  and  (2)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule.  Public  Law  102- 
237  provides  that  with  respect  to  the 
temperature  requirements  contained 
therein,  no  State  or  local  jurisdiction 
may  impose  temperature  requirements 
pertaining  to  eggs  packaged  for  the 
ultimate  consumer  which  are  in 
addition  to,  or  different  from.  Federal 
requirements. 

Executive  Order  12866 

FSIS  is  required  to  publish  these 
regulations  to  comply  with  the  1991 
EPIA  amendments  and  the  1998 


Appropriations.  This  rule  has  been 
designated  significant  and  was  reviewed 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 
Executive  Order  12866  requires  USDA 
to  identify  and,  to  the  extent  possible, 
quantify  and  monetize  benefits  and 
costs  associated  with  the  rule.  This 
section  estimates  these  benefits  and 
costs.  As  discussed  below,  because  of 
changes  in  State  laws  concerning  the 
reft-igeration  of  shell  eggs,  FSIS  has 
changed  the  baseline  that  was  used  for 
determining  costs  in  the  1992  proposed 
rule.  If  the  Agency  had  used  the  original 
baseline,  the  estimated  costs  would 
have  been  higher  than  the  estimates  in 
this  rule.  In  addition,  the  benefits  in  this 
rule  are  based  on  the  recently  completed 
SE  risk  assessment  and  data  that  were 
not  available  in  1992.  The  estimated 
annual  benefits  of  this  rule  are  lower 
than  those  estimated  in  1992  (see  57  FR 
48572). 

Incremental  Social  Benefits 

The  incremental  social  benefits  of  the 
rule  are  the  avoidance  of  illnesses  and 
deaths  associated  with  consumption  of 
eggs  contaminated  with  SE.  SE  is  a 
serotype  of  the  family  of  pathogen 
Salmonella.  When  the  disease  affects 
humans,  it  causes  salmonellosis,  which 
usually  appears  6  to  72  hours  after 
eating  contaminated  eggs  and  egg 
products  and  lasts  up  to  7  days. 
Symptoms  of  this  disease  include 
diarrhea,  abdominal  cramps,  fever, 
nausea,  and  vomiting  (nausea  and 
vomiting  develop  in  less  than  50 
percent  of  cases).  Children,  the  elderly, 
and  people  with  compromised  immune 
systems  are  particularly  vulnerable  to 
SE  infection.  Deaths  from  SE  disease 
occur  in  these  vulnerable  groups. 
Statistics  of  outbreaks  reported  to  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  on  foodbome  diseases 
reveal  that  an  increasing  number  of 
salmonellosis  cases  are  associated  with 
SE;  however,  it  should  be  noted  that  the 
CDC  actively  contacts  each  State  to 
obtain  information  concerning  SE  but 
\uoes  not  actively  contact  the  States  for 
jhformation  on  the  other  Salmonella 
serotypes. 

From  1985  to  1993,  consumption  of 
eggs  was  associated  with  83  percent  of 
SE-related  outbreaks  where  a  food 
vehicle  was  identified  (CDC,  "Outbreak 
of  Salmonella  enteritidis  Associated 
with  Homemade  Ice  Cream — Florida, 
1993,"  Morbidity  and  Mortality  Weekly 
Report  43(36)  (September  16,  1994): 
669-671).  The  proportion  of  cases  of 
salmonellosis  reported  to  CDC 
attributable  to  SE  increased  from  5 
percent  in  1976  to  26  percent  in  1994 
(CDC,  "Outbreaks  of  Salmonella 
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Serotype  Enteritidis  Infection 
Associated  with  Consumption  of  Raw 
Shell  Eggs— United  States  1994-1995." 
Morbidity  and  Mortality  Weekly  Report 
45(34)  (August  30,  1996):  737-742).  In 
1995  and  1996,  salmonellosis  cases 
attributable  to  SE  represented  about  25 
percent  of  salmonellosis  cases  reported 
to  the  CDC.  Preliminary  data  from  the 
Foodborne  Diseases  Active  Surveillance 
Network  (FoodNet)  indicate  that  SE 
represented  17%  of  all  cases  of 
Salmonella  in  1996  [FSIS.  FSIS/CDC/ 
FDA  Sentinel  Site  Study:  The 
Establishment  and  Implementation  of 
an  Active  Surveillance  System  for 
Bacterial  Foodborne  Diseases  in  the 
United  States,  February  1997). 

In  the  discussion  below,  FSIS 
assumes  that  SE  cases  associated  with 
the  consumption  of  eggs  represent  25 
percent  of  all  human  salmonellosis 
cases.  This  assumption  is  based  on  the 
percentage  of  SE  cases  reported  to  the 
CDC  in  recent  years.  FSIS  is  using  this 
percentage  rather  than  the  1 7  percent 


based  on  FoodNet  data  because  the 
FoodNet  database  is  still  being 
implemented  and  covers  only 
Minnesota,  Oregon,  and  counties  in 
Connecticut,  Georgia,  and  California.  In 
addition,  only  the  first  year  of  data  is 
available  from  the  Foodnet.  The  CDC 
surveillance  system  has  been  active  for 
approximately  30  years,  all  States 
contribute  to  the  CDC  surveillance  data, 
and  States  receive  incentives  for 
subm.issions  to  the  CDC  surveillance 
system. 

In  1996,  39,027  confirmed  cases  of 
human  salmonellosis  were  reported  to 
the  CDC  by  State,  local,  and  Federal 
departments  of  health.  From  1985 
through  1996,  there  have  been  508,673 
reported  cases  of  salmonellosis  (Centers 
for  Disease  Control  and  Prevention, 
Laboratory  Confirmed  Salmonella, 
Surveillance  Annual  Summary,  1993- 
1995  and  1996).  Based  on  CDC  outbreak 
data,  the  three  illness-causing  serotyp>es 
most  frequently  reported — Salmonella 
typhimurium.  Salmonella  heidelberg. 


and  Salmonella  enteritidis — are  most 
often  traced  to  poultry'  and  eggs  when  a 
food  vehicle  is  found.  A  food  vehicle  is 
found  in  only  about  25  to  30  percent  of 
cases. 

Since  the  reporting  of  outbreak 
statistics  to  CDC  is  voluntary,  it  is 
estimated  that  there  are  an  additional  20 
to  100  cases  of  salmonellosis  for  every 
reported  case,  or  some  800,000  to  4 
million  cases  per  year  (R.  Chalker  and 
M.  Blaser,  "A  Review  of  Human 
Salmonellosis:  III.  Magnitude  of 
Salmonella  Infection  in  the  United 
States,"  Review  of  Infectious  Diseases 
10(1)  (1988):  111-124).  The  severity  of 
the  underreported  cases  as  well  as  their 
statistical  distribution  is  unknown  and 
hence  this  analysis  could  not  adjust  for 
such  probabilities.  The  estimate  of 
800,000  to  4  million  is  based  on  the 
number  of  cases  reported  to  the  CDC 
surveillance  system  through  1996  and  is 
confirmed  by  the  data  for  the  1988-92 
period. 


Table  1.— Health  and  Economic  Benefits  of  Refrigerating  Eggs  at  45°F  Rule:  Low  Benefits  Estimates 


Annual  number  of  egg-related  human  SE  cases 


661.6333 


Lower  txjund  of  healtti 
costs  associated  with  col- 
umn 1  in  $  (1996) ' 


Upper  tXMna  of 

health  costs  as- 

soaated  with 

column  1  in  S 

(1996)2 


S225  million  $900  millon 


Estimated  Reduction  in  Egg-Related  SE  Cases  due  to  45°F  Refrigeration  * 


Health  benefits  (numtjer  of  cases  avoided) 


10,189 


Lower  tMurKi  of  economic 

benefits  associated  vwth 

column  (1)  S  (1996) 


Upper  bound  of 

economic 

t>enefrts 

assoaated  with 

column  (1)  in  S 

(1996) 


$3  47  million  S13.86  million. 


,«nif^2o  io  '^''^  *"^  ^^"y^  Roberts.  "Guillain-Ban^e  Syndrome  Increases  Foodborne  Disease  Costs,"  Food  Review  (September-December 
1997):  3&-42.  This  report  provides  an  estimate  of  costs  of  total  human  Salmonella  cases  from  all  food  sources.  The  costs  estimated  in  this  table 
^^"'"■?J"^*  ®99-related  SE  cases  represent  25%  of  total  human  salmonellosis  cases.  The  report  estimates  the  lower  bound  of  the  low  estimate 
of  health  care  costs  at  S900  million. 

2  Ibid.  The  report  estimates  the  upper  bound  of  the  low  estimate  of  health  care  costs  at  $3.6  billion. 

^FS\S  Salmonella  Enteritidis  Risk  Assessment.  Washington,  DC,  June  12,  1998.  The  number  shown  in  the  chan  is  the  estimated  mean  num- 
ber of  salmonellosis  cases  resulting  from  the  consumption  of  SE-contamJnated  eggs.  The  estimated  number  of  cases  per  year  in  the  Risk  As- 
sessment ranges  from  126,374  to  1.7  million. 

*f'^^^'^l"]onella  Enteritidis  Risk  Assessment.  Washington,  DC,  June  12,  1998.  The  nsk  assessment  model  estimates  that  refnqeration  o( 
eggs  at  45  F  during  storage  and  transportation  will  result  in  a  mean  reduction  of  1.54%  m  human  SE  cases 

Table  2.— Health  and  Economic  Benefits  of  Refrigerating  Eggs  at  45°  F  Rule:  High  Benefits  Estimates 


Annual  number  of  egg-related  human  SE  cases 


661,633- 


Lower  bound  of  health 
costs  assoaated  with  col- 
umn 1  in  S  (1996)5 


Upper  bound  of 
health  costs  as- 
sociated with 
column  1  in  S 
(1996)6 


S1.2  billion  S3.075  billion. 
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Table  2.— Health  and  Economic  Benefits  of  Refrigerating  Eggs  at  45°  F  Rule:  High  Benefits  Estimates — 

Continued 


Annual  number  of  egg-related  human  SE  cases 

Lower  bound  of  health 
costs  associated  with  col- 
umn 1  in  S  (1996)5 

Upper  bound  of 
health  costs  as- 
sociated with 
column  1  in  S 
(1996)6 

Estimated  Reduction  in  Egg-Related  SE  Cases  due  to  45'F  Refrigeration  ^ 

Health  benefits  (number  of  cases  avoided) 

Lower  bound  of  economic 

benefits  associated  with 

column  (1)  S  (1996) 

Upper  bound  of 

economic 

benefits 

associated  with 

column  (1)  in  S 

(1996) 

10.189   

S18.48  million  

S47.355  million 

5  Jean  C.  Buzby  and  Tanya  Roberts,  "Guillain-Barre  Syndrome  Increases  Foodborne  Disease  Costs,"  Food  Review  (September-December 
1997):  36-42.  This  report  provides  an  estimate  of  costs  of  total  human  Salmonella  from  all  food  sources.  The  costs  estimated  in  this  table  as- 
sume that  egg  related  SE  cases  represent  25%  of  all  human  salmonellosis  cases.  The  report  estimates  the  lower  bound  of  the  high  estimate  of 
health  care  costs  at  S4.8  billion. 

*lbid.  The  report  estimates  the  upper  bound  of  the  high  estimate  of  health  care  costs  at  S12.3  billion. 

'FSIS,  Salmonella  Enteritidis  Risk  Assessment,  Washington,  DC,  June  12,  1998.  The  number  shown  in  the  chart  is  the  estimated  mean  num- 
ber of  salmonellosis  cases  resulting  from  the  consumption  of  SE-contaminated  eggs.  The  estimated  number  of  cases  per  year  in  the  Risk  As- 
sessment ranges  from  126.374  to  1.7  million. 

*FSIS,  Salmonella  Ententidis  Risk  Assessment,  Washington,  DC,  June  12,  1998.  The  risk  assessment  model  estimates  that  refrigeration  of 
eggs  at  45''F  during  storage  and  transportation  will  result  in  a  mean  percent  reduction  of  1 .54%  in  human  SE  cases. 


Tables  1  and  2  show  an  estimated 
number  of  annual  human  illnesses 
resulting  from  consumption  of  SE- 
contaminated  eggs.  This  number  is 
based  on  the  mean  estimated  annual 
number  of  cases  in  the  Salmonella 
Enteritidis  Risk  Assessment  published 
by  FSIS  (June  12,  1998).  This  report 
estimates  that  the  number  of  cases  of 
illness  resulting  from  consumption  of 
SE-contaminated  eggs  ranges  from 
126,374  to  1.7  million  per  year.  The 
Agency  is  using  data  from  the  risk 
assessment  rather  than  the  number  of 
reported  cases  because,  as  noted  above, 
it  is  estimated  that  there  are  an 
additional  20  to  100  cases  of 
salmonellosis  for  every  reported  case. 
Tables  1  and  2  display  the  mean 
estimate  because  the  mean  is  not  unduly 
affected  by  a  few  moderately  small  or 
moderately  large  values,  and  this 
stability  increases  with  the  sample  size. 
To  estimate  the  economic  value  of  the 
health  costs  of  salmonellosis,  the 
USDA's  Economic  Research  Service 
(ERS)  related  illnesses  and  deaths  to 
four  types  of  severity  groups  of  patients. 
The  four  severity  groups  were:  (1)  those 
who  did  not  visit  a  physician,  (2)  those 
who  visited  a  physician,  (3)  those  who 
were  hospitalized,  and  (4)  those  who 
died  prematurely  because  of  their 
illness  (Jean  C.  Buzby  and  Tanya 
Roberts,  "Guillain-Barre  Syndrome 
Increases  Foodborne  Disease  Costs," 
Food  Review  (September-December 
1997):  36^2).  Similar  severity  rates  are 
also  used  in  the  risk  assessment  final 
report,  e.g..  treatment  by  a  physician, 


hospitalization,  and  mortality.  Both 
sources  use  the  CDC  data  on  severity. 

Based  on  the  avoidance  of  medical 
costs,  ERS  estimated  the  economic 
values  of  prevention  of  these  cases.  ERS 
calculated  the  range  of  low  estimate  of 
avoidance  of  all  foodborne  human 
salmonellosis-linked  diseases  and 
deaths,  at  $900  million  and  $3.6  billion 
respectively  (in  1996  dollars).  ERS 
calculated  the  range  of  high  estimate  of 
the  health  costs  at  $4.8  billion  and  $12.3 
billion  (in  1996  dollars).  The  wide 
variation  in  this  range  of  estimates  is 
attributed  both  to  the  wide  range  in 
estimates  of  the  number  of  cases  and  the 
economic  methods  used  for  the  analysis. 

The  economic  methods  are  the  human 
capital  method  and  the  labor  market 
method.  The  human  capital  method 
yields  a  lower  estimated  range  of  $0.9  to 
$3.6  billion  because  the  cost  of 
premature  death  in  this  analysis  varies 
with  age  and  ranged  from  $15,000  to 
$2,037,000  (in  1996  dollars).  The  labor 
market  approach  yields  the  higher  range 
of  $4.8  to  $12.3  billion  because  it  values 
the  cost  of  premature  death  at  $5 
million  per  person  (in  1996  dollars) 
(Jean  C.  Buzby  and  Tanya  Roberts, 
"Guillain-Barre  Syndrome  Increases 
Foodborne  Disease  Costs,"  Food  Review 
(September-December  1997):  36-42). 

Since  the  ranges  of  estimates  for 
salmonellosis-related  costs  estimated  by 
Buzby  and  Roberts  are  based  on 
salmonellosis  from  all  food  sources,  it  is 
necessary  to  adjust  the  estimates 
downwards  to  obtain  only  the  cases  of 
salmonellosis  related  to  consumption  of 
SE-contaminated  eggs.  The  medical  cost 


data  shown  in  the  first  rows  of  Tables 
1  and  2  represent  25  percent  of  the  ERS 
estimates  because  FSIS  assumes  that  SE- 
contaminated  eggs  are  responsible  for 
approximately  25  percent  of 
salmonellosis  cases.  This  assumption  is 
based  on  the  percentage  of  SE  cases 
reported  to  the  CDC  and  the  fact  that 
eggs  are  responsible  for  the  vast  majority 
of  these  cases.  As  noted  above,  from 
1985  to  1993,  consumption  of  eggs  was 
associated  with  83  percent  of  SE-related 
outbreaks  where  a  food  vehicle  was 
found.  Also  noted  above,  a  food  vehicle 
is  found  in  only  about  25  to  30  percent 
of  cases.  Given  the  level  of  uncertainty 
in  this  data,  for  estimation  purposes,  the 
Agency  believes  it  is  appropriate  to 
assume  that  SE-contaminated  eggs  are 
responsible  for  25  percent  of  total 
salmonellosis  cases. 

Humphrey  and  Whitehead  (1993) 
suggest  that  an  egg's  contents  can 
become  contaminated  with  SE  before 
the  egg  is  laid.  They  also  note  that  after 
an  infected  egg  is  laid,  SE 
contamination  tends  to  grow  inside  the 
egg  (T.  Humphrey  and  A.  Whitehead, 
"Egg  Age  and  Growth  of  Salmonella 
Enteritidis  PT4  in  Egg  Contents," 
Epidemiological  Infection  111  (1993): 
209-219).  Humphrey  suggested  that 
refrigerating  during  storage  can  prevent 
such  growth  (T.J.  Humphrey,  "Growth 
of  Salmonella  in  intact  shell  eggs: 
Influence  of  Storage  Temperature," 
Veterinarian  Record  (1990):  1236-1292). 
Other  measures  for  preventing  growth 
include  refrigeration  during 
transportation  and  retail  sales,  reducing 
shelf  life  of  eggs  at  retail,  thorough 
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cooking,  pasteurization,  and  processing 
shell  eggs  into  frozen,  liquid,  or  dry  egg 
products  (FSIS,  Salmonella  Risk 
Assessment.  June  12,  1998;  T. 
Hammack.  et  al.,  "Research  Note: 
Growth  of  Salmonella  Enteritidis  in 
Grade  A  Eggs  During  Prolonged 
Storage,"  Poultry  Science  334  (1993): 
1281-1286). 

In  order  to  determine  the  benefits  of 
refrigerating  eggs  at  45°F,  it  is  necessary 
to  determine  the  percentage  of  reduction 
in  the  number  of  egg-related  deaths  and 
illnesses  from  SE  cases  referred  to 
above.  To  determine  these  benefits,  this 
analysis  relied  on  input  from  a  risk 
assessment  model.  In  June  1998,  FSIS 
completed  a  risk  assessment  concerning 
shell  eggs  and  egg  products  in  response 
to  an  increasing  number  of  human 
illnesses  associated  with  the 
consumption  of  shell  eggs.  The  risk 
assessment  developed  a  model  to  assess 
risk  throughout  the  egg  and  egg 
products  continuum.  The  risk 
assessment  model  consists  of  five 
modules.  The  first  module,  the  Egg 
Production  Module,  estimates  the 
number  of  eggs  produced  that  are 
infected  (or  internally  contaminated) 
with  SE.  The  Shell  Egg  Module,  the  Egg 
Products  Module  and  the  Preparation 
and  Consumption  Module  estimate  the 
increase  or  decrease  in  the  number  of  SE 
organisms  in  eggs  or  egg  products  as 
they  pass  through  storage, 
transportation,  processing  and 
preparation.  The  Public  Health  Module 
then  calculates  the  incidences  of 
illnesses  and  four  clinical  outcomes 
(recovery  without  treatment,  recovery 
after  treatment,  treatment  by  a 
physician,  hospitalization,  and 
mortality)  as  well  as  the  cases  of 
reactive  arthritis  associated  with 
consuming  SE  positive  eggs. 

Refrigeration  of  shell  eggs  at  an 
ambient  air  temperature  of  45°F  or 
below  during  storage  and  transportation 
will  retard  growth  of  SE  and  hence  is 
likely  to  reduce  the  associated  illnesses 
and  deaths.  The  risk  assessment  model 
estimates  that  refrigeration  of  shell  eggs 
at  an  ambient  temperature  of  45°F  or 
below  can  bring  about  a  mean  reduction 
of  1.54  percent  in  egg-related  human 
illnesses  associated  with  SE.  This 
estimate  has  a  90  percent  confidence 
interval,  with  a  lower  bound  of  0 
percent  and  an  upper  bound  of  7 
percent.  Therefore,  there  is  a  range  of 
possible  outcomes.  Although  a  1.54 
percent  reduction  in  illnesses  associated 
with  SE  is  the  most  likely  outcome,  the 
regulation  could  result  in  no  reduction 
in  illnesses  or  in  a  reduction  as  high  as 
7  percent.  This  estimate  and  its 
confidence  interval  are  based  on  a 
model  with  the  assumption  that  eggs  are 


maintained  at  an  ambient  temperature 
of  45°F  after  processing  through 
transportation  to  retail,  or  other,  end 
users.  This  result  also  assumes  complete 
compliance  with  the  regulation.  The 
effect  of  the  regulation  was  modeled  bv 
adjusting  the  baseline  model  (consisting 
of  the  Production,  Shell  Egg  Processing/ 
Transportation,  Preparation/ 
Consumption,  and  Public  Health 
modules)  to  reflect  the  regulation's 
effect.  The  model  adjusted  the  following 
temperature  variables  in  the  Shell  Egg. 
Processing/Transportation  module: 
Storage  temperature  after  processing  at 
off-line  processor,  Storage  temperature 
after  processing  at  in-line  processor, 
Temperature  during  transportation  to 
egg  users.  In  the  baseline  model,  these 
variables  were  modeled  as  extending 
from  a  low  of  41°F,  in  the  case  of  the 
storage  temperature  after  processing  at 
in-line  processors,  to  a  high  of  90°F.  The 
baseline  model  assumes  that  eggs  are 
handled  under  a  variety  of  different 
temperatures.  In  modeling  the 
regulation,  these  variables"  distributions 
were  truncated  at  45°F.  Therefore,  all 
eggs  were  exposed  to  ambient 
temperatures  of  45°F  or  less  after 
packing  in  the  regulation  model.  The 
effect  of  the  regulation  was  calculated  as 
the  difference  in  simulated  total  human 
cases  between  the  baseline  model  and 
the  regulation  model.  The  percent 
reduction  in  human  illnesses  was  then 
calculated  by  dividing  this  difference  in 
human  cases  by  the  simulated  total 
human  cases  from  the  baseline  model.  It 
must  be  noted  that  the  estimated  mean 
reduction  in  SE  illnesses  of  1.54  percent 
referred  to  above  was  estimated  in  a 
separate  run  of  the  model  for  this  rule 
performed  by  FSIS  scientists  and  is  not 
included  in  the  risk  assessment  final 
report.  As  noted  above,  the  risk 
assessment  final  report  estimates  the 
benefits  that  would  result  from 
maintaining  an  ambient  temperature  of 
45°F  throughout  processing  and 
distribution  (that  is,  fi-om  pre-packing 
and  through  retail)  and  the  benefits  of 
maintaining  the  internal  temperature  of 
eggs  at  45°F  throughout  processing  and 
distribution. 

The  last  rows  in  Tables  1  and  2  show 
the  reductions  in  SE  cases  associated 
specifically  with  refrigeration  of  shell 
eggs  based  on  the  mean  value  of  1.54 
percent  reduction  in  cases  referred  to 
above.  These  are  the  incremental  social 
benefits  of  the  rule.  These  estimates 
range  from  a  low  of  $3.47  million  to 
$13.86  million  in  Table  1  to  a  range  of 
$18.48  miUion  to  $47,355  million  in 
Table  2  (in  1996  dollars).  Requiring 
refrigeration  of  eggs  at  an  ambient  air 
temperature  of  45°F  does  not  address  all 


the  food  safety  risks  posed  bv  shell  eggs. 
Responses  to  the  ANPR  will'assist  FSIS 
and  FDA  in  the  development  of  a 
comprehensive,  farm-to-table  food 
safety  strategy  that  will  address  a  variety 
of  food  safety  measures  in  addition  to 
ambient  air  temperature.  Actions  taken 
subsequent  to  the  analysis  of 
alternatives  identified  in  the  ANPR  may 
provide  additional  benefits  associated 
with  further  reductions  in  foodbome 
illness  associated  with  the  consumption 
of  shell  eggs. 

As  noted  above,  FSIS  and  FDA  have 
published  an  ANPR  concerning  SE  in 
shell  eggs  (63  FR  27502;  May  19.  1998). 
The  number  of  cases  in  Tables  1  and  2 
are  larger  than  those  reported  in  the 
ANPR  (63  FR  27504)  because  the  figures 
in  the  ANPR  are  based  on  outbreaks 
reported  to  the  CDC,  while  the  data  on 
Tables  1  and  2  take  Into  account  the  fact 
that  many  of  the  cases  are  unreported. 
In  addition,  the  cost  of  illnesses  in 
Tables  1  and  2  differ  from  those  in  the 
ANPR  (63  FR  27504)  because  the 
estimates  in  the  ANPR  were  based  on 
1991  data.  FSIS  used  1996  data  for  the 
cost  and  benefit  analysis  in  these 
regulations. 

Incremental  Social  Costs 

The  incremental  social  costs 
associated  with  the  rule  include  the  first 
year  fixed  capital  costs  and  the  annual 
recurring  costs  of  compliance  to  be 
incurred  by  the  industry.  The  first  vear 
costs  would  include  the  costs  of 
replacing  or  retrofitting  refrigeration 
units,  compressors,  and  coils.  These 
capital  costs  are  required  for  storing 
shell  eggs  at  45°F  or  below  after  washing 
and  packing.  The  capital  costs  to  the 
industry  would  also  include  the  costs  of 
replacing  or  retrofitting  transportation 
vehicles  that  have  refrigeration  units 
capable  of  producing  air  at  45°F  or 
below.  The  annual  recurring  costs 
would  encompass  the  energy  costs  of 
maintaining  ambient  temperatures  in 
storage  facilities  and  transportation 
vehicles  at  45°F  or  below.  These  capital 
and  recurring  costs  would  be  incurred 
either  by  shell  egg  producers  or  by  their 
contractors  for  storage  and 
transportation.  When  the  storage  or 
transportation  services  are  contracted 
out,  however,  it  is  verj'  difficult  to 
separate  the  costs  associated  with  shell 
eggs  because  these  contractors  store  or 
haul  not  only  shell  eggs  but  also  several 
other  products. 

An  additional  element  of  the  social 
costs  would  be  the  incremental 
budgetary  costs,  if  any,  to  USDA  for 
enforcing  this  regulation.  The  Agencv 
has  not  determined  how  it  will  enforce 
this  rule.  AMS  may  check  tne  ambient 
temperature  of  shell  egg  storage 
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facilities  and  the  labeling  of  shell  egg 
containers  during  its  surveillance  of  egg 
handlers  and  during  grading  activities. 
FSIS  compliance  officers  may  check  the 
ambient  temperature  of  shell  egg  storage 
facilities  and  transportation  vehicles 
and  the  labeling  of  shell  egg  containers 
once  the  eggs  leave  the  plant.  For 
example,  while  compliance  officers  are 
checking  meat  and  poultry  products  in 
commerce  outside  inspected 
establishments  or  at  uninspected 
facilities,  if  such  facilities  store  shell 
eggs,  compliance  officers  may  also 
check  temperatures  at  these  locations 
and  verify  that  the  labeling  of  egg 
containers  meets  the  requirements  in 
this  rule. 

Whether  AMS  or  FSIS  checks  the 
temperature  of  shell  egg  storage 
facilities  and  transport  vehicles  and 
verifies  that  the  labeling  of  egg 
containers  meets  the  requirements  in 
this  rule,  these  activities  are  likely  to  be 
in  addition  to  other  Agency  activities 
conducted  at  the  same  location. 
Checking  temperatures  and  labeling  will 
increase  the  time  required  for  AMS  or 
FSIS  personnel  to  conduct  their 
oversight  activities.  However,  FSIS  is 
unable  to  determine  the  amount  of 
additional  time  that  will  be  required. 
Therefore,  the  Agency  is  unable  to 
estimate  the  additional  costs  (e.g., 
personnel  costs  and  costs  of  equipment 
such  as  thermometers)  that  will  be 
required  for  monitoring  compliance 
with  the  requirements  in  this  rule. 

The  costs  of  compliance  to  the 
industry  are  not  likely  to  be  excessive 
for  three  reasons.  First,  the  rule  exempts 
small  producers  with  flocks  of  3,000 
layers  or  less.  There  are  approximately 
80,000  such  small  egg  producers  that 
would  not  be  required  to  comply  with 
the  refrigeration  and  labeling  provisions 
of  this  rule. 

Second,  of  the  approximately  700 
producers  currently  registered  with 
USDA  as  of  July  1998,  329  are  major 
producers  with  flocks  of  75.000  or  more 
who  produce  about  94  percent  of  U.S. 
table  eggs.  Most  of  these  producers  are 
members  of  United  Egg  Producers 
(UEP),  an  organization  that  provides  a 
variety  of  services  to  member  egg 
producers.  The  UEP  already  has  a 
quality  assurance  program  that 
recommends  refrigerating  eggs  at  45°F 
or  below  as  quickly  as  possible  after 
washing  and  grading  and  that  the  same 
temperature  be  maintained  during 
transportation.  A  letter  from  UEP 
indicated  that  many  of  these  producers 
have  already  started  refrigerating  at  45°F 
or  below.  Therefore,  these  producers  are 
unlikely  to  incur  additional  costs  of 
compliance.  (This  aspect  is  elaborated 
later  in  a  section  on  the  Regulatory 


Flexibility  Act  (RFA).)  It  is  likely  that 
most  producers  that  are  not  members  of 
UEP  or  are  not  major  producers  have 
also  begun  refrigerating  shell  eggs 
during  storage  and  transportation 
because  of  State  requirements 
(discussed  below).  With  regard  to 
producers  that  are  not  members  of  the 
UEP  or  are  not  major  producers,  specific 
information  regarding  whether  they 
store  and  transport  shell  eggs  at  45°F  is 
not  available.  The  structure  of  egg 
industry  is  changing  toward  greater 
concentration  of  large  producers.  For 
example,  the  number  of  producers 
registered  with  AMS  has  declined  from 
about  1,200  in  1992  to  approximately 
700  in  July,  1998.  The  resulting 
concentration  of  larger  producers  who 
refrigerate  their  supplies  is  likely  to 
have  reduced  the  costs  of  compliance. 

Third,  many  States  have  already 
enacted  laws  requiring  specified 
ambient  air  temperatures  for  shell  egg 
storage  and  transportation. 
Approximately  one-half  of  all  States 
require  45°F  or  less  for  storage  and 
transportation.  Approximately  ten  of 
these  States  have  adopted  45°F 
refrigeration  requirements  since  1992. 
Some  of  these  States  are  large 
producers.  Many  States  also  require  that 
shell  eggs  be  refrigerated  at  45°F  at 
retail.  Approximately  ten  States  retain 
the  60°F  traditionally  required  under 
USDA  grading  standards. 
Approximately  one  dozen  States  have 
no  refrigeration  requirement  for  shell 
egg  storage  and  transportation.  Costs  of 
compliance  for  the  shell  egg  producers 
in  the  States  already  requiring 
refrigeration  at  45°F  are  not  likely  to 
increase  significantly.  Some  of  the 
States  that  require  45°F  refrigeration  of 
shell  eggs  during  storage  and 
transportation  are  among  States  in 
which  major  producers  are  located,  e.g., 
Ohio,  Pennsylvania,  and  Georgia. 
However,  there  are  States  with  major 
producers  and  other  producers  that  do 
not  require  45°F  refrigeration  during 
storage  and  transportation  of  shell  eggs. 
The  Agency  requests  information 
concerning  the  costs  these  regulations 
may  impose  on  producers  who  are 
currently  not  refrigerating  shell  eggs  at 
45°F  during  storage  and  transportation. 
The  Agency  also  requests  information 
concerning  the  size  of  these 
establishments. 

The  rule  proposed  on  October  27, 
1992  for  refrigerating  shell  eggs  at  45°F 
or  below  estimated  the  first-year  capital 
investment  costs  at  $40.67  million  (57 
FR  48571).  The  annual  recurring 
operating  costs  were  estimated  at  $10 
million.  The  capital  investment  costs 
involved  replacing  or  retrofitting 
existing  refrigeration  units  with  larger 


compressors  or  coils.  The  recurring 
annual  operating  costs  involved  the 
energy  costs  of  maintaining  ambient  air 
temperatures  in  storage  facilities  and 
transport  vehicles  at  45°F  or  below. 
These  cost  estimates  were  based  on  data 
obtained  from  a  survey  of  80  (7  percent) 
out  of  the  1200  shell  egg  processing 
plants  located  throughout  the  country 
representing  about  25  percent  of 
production.  59  plants  (75  percent) 
responded  to  the  survey.  The  Agency 
was  unable  to  evaluate  the  comments 
regarding  the  specific  large  costs  of 
acquiring  trucks  and  equipment  because 
the  survey  did  not  contain  such  detailed 
data. 

The  costs  to  comply  with  this  final 
rule  will  be  lower  than  the  costs 
estimated  for  the  proposed  rule  in  1992 
because  about  ten  States  (e.g.,  Arkansas, 
Florida,  Georgia,  Louisiana,  Ohio, 
Oregon,  Rhode  Island,  and  Texas)  have 
already  adopted  refrigeration 
requirements  at  45°F  or  below  for 
storage  and  transportation  since  1992. 
These  States  represented  29  percent  of 
shell  egg  production  in  1996.  FSIS 
updated  the  1992  estimates  to  account 
for  inflation  and  changes  in  State  laws. 
The  Agency  requests  specific 
information  concerning  costs  that  will 
be  incurred  in  States  that  have  not 
enacted  refrigeration  requirements. 

The  costs  estimated  in  1992  were  not 
adjusted  upward  for  any  of  the 
comments  to  the  proposed  rule  because 
about  10  States  have  implemented  the 
45°F  refrigeration  requirements  since 
1992.  Since  about  ten  out  of  fifty  States 
representing  29  percent  of  production 
have  implemented  the  rule  since  1992, 
this  analysis  reduced  the  capital  and 
recurring  costs  estimated  in  1992  by  29 
percent.  This  adjustment  reduced  the 
capital  and  recurring  costs  to  $28.40 
million  and  $7.1  million  respectively. 
Therefore,  costs  were  reduced  based  on 
shell  egg  production  data.  FSIS  reduced 
costs  based  on  production  data  because 
the  1992  costs  were  estimated  and 
reported  on  a  production  basis  (see  57 
FR  48571-48572).  The  fact  that  the 
number  of  producers  has  declined  since 
1992  may  further  lower  the  costs  to  the 
industry  because  a  smaller  number  of 
larger  producers  tend  to  have  lower 
costs  due  to  scale  economies. 

The  updated  costs  referred  to  above 
were  adjusted  upwards  because  of 
infiation  over  the  last  six  years.  To 
adjust  for  this  increase,  FSIS  increased 
the  $28.40  million  capital  costs  by  8 
percent  (based  on  U.S.  Department  of 
Commerce,  Bureau  of  Economic 
Analysis,  price  index  of  transportation 
and  related  equipment  index,  1992  = 
100,  1997  =  108.5).  This  adjustment 
increased  the  capital  cost  estimate  from 
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S28.40  million  to  S30.67  million,  or  S31 
million  approximatelv. 

The  updated  recurring  costs  of 
compliance,  estimated  at  S7  million  per 
year  in  1992,  were  assumed  to  compri.se 
mostly  energy  costs  of  refrigeration. 
These  estimates  were  increased  for 
inflation  over  the  last  si.x  years  to  S7.6.3 
or  S8  million  appro.ximately  (based  on 
U.S.  Department  of  Commerce,  Bureau 
of  Economic  Analysis,  Price  Index  of 
Electricity  and  Gas.  1992  =  100,  1997  = 
108.98,  or  by  9  percent).  FSIS  requests 
alternate  cost  estimates  and  data  to 
support  these  estimates  from 


commenters  who  disagree  with  the 
Agency's  cost  estimates. 

The  estimated  costs  of  compliance 
and  the  associated  social  benefits  of  this 
rule  are  likely  to  be  realized  over  the 
next  twenty  years.  Therefore,  these  costs 
and  benefits  were  discounted  over  this 
time  span  by  using  a  7  percent  mid-vear 
discount  rate  recommended  by  the 
Office  of  Management  and  Budget. 

Table  3  reports  FSIS  estimates  of  the 
discounted  costs  and  benefits  of  the  rule 
under  alternative  assumptions  about 
cost  of  salmonella  induced  foodborne 
illness,  Depending  on  the  assumption 
used,  the  estimated  net  benefits  range 


from  -S79.6  million  to  S401.30  million 
Under  the  assumption  that  the  cost  of 
foodborne  illness  varies  with  age.  the 
net  benefits  from  the  rule  range  from 
-S79.6  million  to  S34.2  million. 
Alternatively,  if  it  is  assumed  that  the 
cost  of  premature  death  is  55  million 
per  person,  the  net  benefits  from  the 
rule  are  higher,  from  S84.9  million  to 
S401.3  million.  In  light  of  the 
uncertainty  surrounding  the  benefit 
estimates  and  refinements  to  costs,  FSIS 
cannot  make  a  definitive  statement 
about  the  net  benefits  associated  with 
the  rule. 


Table  3.-Discounted  Benefit-Cost  Estimates  of  Refrigerating  Shell  Eggs 

[Fixed  Costs=S31  million,  Recumng  Costs=S8  million) 


Recurring  benefits:  (S  million)  

Discounted  Benefits*:  (S  m.) 

Discounted  Costs*:  (S  m.)  ..'"..."..".1' 

Net  Discounted  Benefits:  (Row  2-Row  3)  (S  ni ) 
Benefit-Cost  Ratio:  (Row  2:Row  3)  

'Discount  Rate=7%,  Time  Period=20  years 
Source:  Tables  1  and  2. 


Lower 
twund  of 
low  est. 


Upper 
tx>und  of 
low  est. 


Lower 
bound  of 
higfi  est. 


Upper 
bound  of 
high  est 


3.47 

38.03 

117.63 

-  79.60 

0.32 


13.86 
151.88 
117.63 

34.17 
1.29 


18.48 

47.36 

202.51 

518.93 

117.63 

117.63 

84.88 

401.30 

1.72 

441 

The  preceding  costs  are  likely  to  be 
passed  on  to  consumers  by  the  industry 
because  of  the  elasticity  of  demand  and 
supply  of  eggs.  The  demand  for  shell 
eggs  is  very  inelastic,  i.e.,  an  increase  in 
the  price  of  shell  eggs  is  not  likelv  to 
reduce  significantly  the  demand  "for 
them.  For  example,  Kuo  reports  that  the 
price  elasticity  of  demand  for  shell  eggs 
is  only  (-O.li),  i.e.,  an  increase  in  price 
by  one  percent  is  associated  with  only 
0,11  percent  decrease  in  quantity  of 
shell  eggs  demanded  (Huang  S,  Kuo,  A 
Complete  System  of  U.S.  Demand  for 
Food.  USDA/Economic  Research 
Service,  Technical  Bulletin  No.l821. 
1993,  Appendix  Band  C). 

The  inelastic  demand  is  due  to  the 
fact  that  there  are  no  good  substitutes 
for  eggs  that  consumers  might  use  when 
prices  of  shell  eggs  are  increased.  Also, 
a  typical  consumer  spends  an 
insignificant  proportion  of  the  food 
budget  on  shell  eggs  and  consumes  a 
limited  number  of  eggs. 

The  supply  of  shelf  eggs  is  very  elastic 
because  this  industry  has  hundreds  of 
producers  who  can  increase  the  supply 
of  eggs  with  little  increase  in  costs.  This 
prevents  price  increases  by  any  single 
producer  and  no  producer  can  increase 
prices  without  losing  significant  market 
share.  Therefore,  egg  prices  have  been 
stable,  if  not  declining,  for  several  years. 
For  example,  wholesale  egg  prices 
declined  from  91.5  cents/dozen  in  1996 
to  83.8  cents/dozen  in  1997.  In  the  first 


quarter  of  1998,  this  price  declined  to 
82.5  cents/dozen.  The  average  retail 
price  of  grade  A  large  eggs  was  Si. 1063/ 
dozen  in  1997  (U.S.  Department  of 
Labor/Bureau  of  Labor  Statistics).  Per 
capita  consumption  of  eggs  increased 
only  slightly,  from  237.8  eggs  in  1996  to 
239.3  eggs  in  1997. 

Regulatory  Flexibility  Act  (RFA) 

The  Administrator  has  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  noted 
above,  this  rule  exempts  from 
compliance  small  producers  with  flocks 
of  3,000  layers  or  less.  Most  of  the 
establishments  not  exempt  from  this 
rule  are  small  establishments  with 
employment  of  500  or  less.  Also,  the 
compliance  costs  are  likely  to  be  spread 
over  a  large  volume  of  output  that  will 
be  produced  over  the  life  cycles  of  these 
capital  assets  (e.g.,  refrigeration 
equipment).  For  example,  according  to 
the  National  Agricultural  Statistics 
Service,  5.456  billion  dozen  eggs  were 
produced  between  Januarv  1,  1997  and 
December  31,  1997.  During  that  time, 
the  wholesale  price  for  table  eggs, 
estimated  by  ERS,  was  83.8  cents  per 
dozen,  and  the  gross  industry  receipts 
were  estimated  at  S3. 96  billion. 
Therefore,  the  compliance  costs  would 
represent  less  than  a  penny  per  dozen 
eggs  or  less  than  one  percent  of 
revenues.  Since  these  first  year  costs 


include  nonrecurring  capital  costs  for 
storage  facilities  and  refrigerated 
vehicles,  the  impact  on  the  industry- 
would  be  substantially  less  in 
subsequent  years.  For'example.  the 
recurring  costs  in  the  subsequent  vears 
were  estimated  at  S9  million  per  year 
This  cost  would  represent  primarily  the 
energy  cost  of  generating  refrigeration 
and  the  maintenance  and  replacement 
costs  of  storage  facilities.  The  relative 
impact  on  small  producers  would  be 
insignificant  also  because  the  current 
structure  of  the  shell  egg  industry  is 
more  concentrated  than  in  1992  For 
example,  currently  there  are  onlv  about 
700  producers,  compared  to  about  1,200 
producers  in  1992.  The  smaller  number 
of  producers  with  increased  output  is 
likely  to  have  resulted  in  a  greater 
concentration  of  larger  firms  in  this 
industry.  These  larger  firms  are  more 
likely  to  absorb  the  compliance  costs 
relative  to  smaller  firms.  FSIS  notes  that 
increased  costs  will  not  be  evenlv 
distributed  across  the  industry  because 
some  producers  are  currently'storing 
and  transporting  shell  eggs  at  45  °F. 
while  others  are  most  likelv  storing  and 
transporting  shell  eggs  at  higher 
temperatures. 

The  shell  egg  industry  would  be  able 
to  "pass  through'  this  i.ost  in  the  form 
of  higher  prices  to  corisumers  because, 
as  noted  earlier,  demand  for  this 
product  is  very  inelastic  and  the  supplv 
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of  shell  eggs  is  highly  elastic.  The 
inelasticity  of  the  demand  follows  from 
the  fact  that  household  expenditures  on 
eggs  are  a  small  share  of  household 
budgets  and  because  substitutes  for 
eggs — at  least  in  some  applications — are 
limited.  The  high  elasticity  of  supply  is 
based  on  the  fact  that  there  are 
hundreds  of  shell  egg  producers  in  the 
U.S.  with  relatively  flat  marginal  cost 
cun,'es.  Thus,  producers  expand  egg 
production  with  little  increase  in 
average  costs. 

The  rule  would  not  be  burdensome  to 
other  small  entities  such  as  State  and 
local  governments  because  they  are  not 
in  the  business  of  storage  and 
transportation  of  shell  eggs.  However,  to 
the  extent  State  and  local  governments 
are  consumers  of  eggs,  they  will  pay  a 
little  more  for  eggs. 

Alternatives  to  the  Rule 

FSIS  considered  several  alternatives 
to  this  rule.  FSIS  found  the  alternatives, 
which  are  described  below,  to  be 
inferior  to  this  rule  because  of  their 
expected  benefits  and  costs, 
administrative  burden,  efficiency,  and 
equity. 

.Vo  Action 

This  alternative  would  continue  the 
current  practice  of  no  Federal 
requirement  for  refrigeration  of  shell 
eggs.  The  public  health  benefit  would  be 
zero  because  this  alternative  would  not 
reduce  Salmonella  related  illness.  FSIS 
considered  and  rejected  this  alternative 
because,  as  noted  above,  the  EPIA 
amendments  mandate  promulgation  of 
this  rule.  In  addition,  as  noted  earlier, 
the  Appropriations  Committee  has 
withheld  $5  milUon  of  the  FSIS 
appropriated  funds  for  Fiscal  Year  1998 
until  a  final  rule  is  promulgated  to 
implement  the  refrigeration  and  labeling 
requirements  included  in  the  1991  EPIA 
amendments.  A  loss  of  S5  million  in  the 
Agency's  appropriation  is  likely  to 
impair  FSIS's  inspection  activities,  and 
degrade  food  safety  in  general. 

Sliding  Scale  Approach 

This  alternative  does  not  require 
maintenance  of  a  specific  ambient 
temperature,  such  as  the  45°F  rule  does. 
Under  this  approach,  a  specific  "sell- 
by"  date  is  mandatory,  which  would 
vary  depending  on  the  temperatures  at 
which  eggs  are  maintained.  To  provide 
an  incentive  for  processors  to  chill  eggs 
before  shipping,  yet  retain  flexibility  to 
accommodate  reasonable  alternatives  to 
an  absolute  temperature  requirement,  a 
regulation  might  prescribe  a  range  of 
"sell-by"  dates  based  on  the  egg 
temperature  achieved  by  the  packer. 
Such  an  approach  is  under 


consideration  by  the  European  Union 
but  is  not  recommended  for  the  U.S. 
because  of  differences  in  climate,  and 
vast  distances  in  the  U.S.  relative  to 
within  or  even  between  countries  in 
Europe.  This  alternative  would  be 
burdensome  to  the  industry  and 
difficult  to  implement  because  it  would 
require  detailed  recordkeeping  by  the 
industry.  Some  public  health  benefits 
would  be  expected  and  would  depend 
on  the  sell-by  date/temperature  matrix. 
Indu.stry  costs  would  depend  on  the 
matrix  and  which  temperatures 
producers  select.  Finally,  this 
alternative  would  be  very  difficult  to 
enforce  since  USDA  inspectors  would 
have  to  keep  track  of  hundreds  of  shell 
egg  producers  and  billions  of  dozens  of 
eggs.      ■ 

State  Hules  Instead  of  Federal  Rule 

FSIS  considered  the  alternative  of 
actively  encouraging  State  governments 
to  promulgate  their  own  laws  instead  of 
a  Federal  rule  but  did  not  adopt  it  for 
several  reasons.  First,  as  noted  earlier, 
about  half  of  all  States  currently  have 
laws  requiring  refrigeration  of  shell  eggs 
at  45°F.  On  the  other  hand,  some  States 
do  not  have  any  refrigeration 
requirements  for  shell  eggs.  Other  States 
require  refrigeration  during  storage  but 
not  during  transportation.  Some  States 
require  refrigeration  of  shell  eggs  at 
temperatures  greater  than  45°F.  In 
contrast  to  these  inconsistencies  and 
non-uniformities,  with  the  exception  of 
shell  eggs  packed  by  egg  handlers  with 
3.000  or  fewer  hens,  this  rule  requires 
that  all  shell  eggs  packed  in  containers 
for  the  ultimate  consumer  be 
refrigerated  during  storage  and 
transportation  at  45°F  or  below.  The 
public  heahh  benefits  of  this  alternative 
are  expected  to  be  zero,  since  this 
alternative  is  essentially  the  same  as  no 
action  except  that  States  would  be  put 
on  notice  that  they  should  deal  with 
public  health  risks  from  eggs. 

In  view  of  the  disparities  within  and 
across  the  States,  FSIS  determined  that 
it  would  not  be  appropriate  to  defer  to 
the  States. 

Summary  and  Conclusions 

This  section  analyzed  compliance  of 
this  rule  with  Executive  Order  12866.  It 
estimated  discounted  social  benefits  of 
the  rule  and  juxtaposed  them  against 
discounted  capital  and  operating  costs 
of  compliance  with  the  rule.  The 
analysis  concluded  that  potential  net 
social  benefits  may  result  from  this  rule. 

This  section  also  analyzed 
compliance  of  this  rule  with  the 
Regulatory  Flexibility  Act.  It  is 
concluded  that  the  costs  of  compliance 
are  not  likely  to  have  a  significant 


economic  impact  on  a  substantiar 
number  of  small  entities  because  the 
industry's  cost  of  compliance  amounts 
to  less  than  a  penny  per  dozen  eggs, 
demand  for  eggs  is  inelastic,  and  the 
supply  of  eggs  is  highly  elastic.  In  short, 
the  egg  producers  could  easily  "pass 
through"  the  costs  of  compliance  to 
consumers  without  losing  their  market 
shares.  Other  small  entities  such  as  local 
and  State  governments  are  also  not 
likely  to  be  adversely  affected  by  this 
rule  because  they  are  not  in  the  business 
of  producing,  storing,  or  transporting 
shell  eggs.  To  the  extent  that  they  are 
large  buyers  of  eggs,  they  would  be 
adversely  impacted  by  the  estimated 
increase  in  price  of  a  penny  per  dozen 
eggs. 

Finally,  this  section  analyzed  several 
alternatives  to  the  rule.  These 
alternatives  included:  (1)  no  action,  (2) 
sliding  scale  approach,  and  (3)  State 
rules  instead  of  a  Federal  rule.  These 
alternatives  were  rejected  because  of 
their  costs,  administrative  burden, 
efficiency,  or  equity. 

Paperwork  Requirements 

The  paperwork  and  recordkeeping 
activities  associated  with  this  rule  are 
approved  under  OMB  control  number 
0583-0106. 

List  of  Subjects  in  7  CFR  Part  59 

Eggs  and  egg  products.  Exports,  Food 
grades  and  standards.  Food  labeling. 
Imports,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  FSIS  is  amending  7  CFR  Part 
59  as  follows! 

PART  59— INSPECTION  OF  EGGS  AND 
EGG  PRODUCTS  (EGG  PRODUCTS 
INSPECTION  ACT) 

1.  The  authority  citation  for  part  59 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  1031-1056. 

2.  Section  59.5  is  amended  by  adding 
alphabetically  the  definitions  for 
"Ambient  temperature"  and  "Ultimate 
consumer"  and  revising  the  definitions 
for  "Container  or  Package"  and  "Egg 
handler"  to  read  as  follows: 

§  59.5    Terms  derined. 

*  •         *         *         » 

Ambient  temperature  means  the  air 
temperature  maintained  in  an  egg 
storage  facility  or  transport  vehicle. 

*  *         •         »         * 

Container  or  Package  includes  for  egg 
products,  any  box,  can,  tin,  plastic,  or 
other  receptacle,  wrapper,  or  cover  and 
for  shell  eggs,  cmy  carton,  basket,  case, 
cart,  pallet,  or  other  receptacle. 
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(a)  Immediate  container  means  any 
package  or  other  container  in  which  egg 
products  or  shell  eggs  are  packed  for 
household  or  other  ultimate  consumers. 

(b)  Shipping  container  means  any 
container  used  in  packing  an  immediate 
container. 
***** 

Egg  handler  means  any  person, 
excluding  the  ultimate  consumer,  who 
engages  in  any  business  in  commerce 
that  involves  buying  or  selling  any  eggs 
(as  a  poultry  producer  or  otherwise),  or 
processing  any  egg  products,  or 
otherwise  using  any  eggs  in  the 
preparation  of  human  food. 
***** 

Ultimate  consumer  means  any 
household  consumer,  restaurant, 
institution,  or  any  other  party  who  has 
purchased  or  received  shell  eggs  or  egg 
products  for  consumption. 
***** 

3.  Section  59.28  is  amended  by 
revising  the  first  two  sentences  in 
paragraph  (a)(1)  to  read  as  follows: 

§  59.28    Other  inspections. 

(a)  *   *   * 

(1)  Business  premises,  facilities, 
inventories,  operations,  transport 
vehicles,  and  records  of  egg  handlers, 
and  the  records  of  all  persons  engaged 
in  the  business  of  transporting, 
shipping,  or  receiving  any  eggs  or  egg 
products.  In  the  case  of  shell  egg 
packers  packing  eggs  for  the  ultimate 
consumer,  such  inspections  shall  be 
made  a  minimum  of  once  each  calendar 
quarter.  *   *   • 
***** 

4.  A  new  undesignated  centerhead 
and  new  §  59.50  are  added  to  read  as 
follows: 

Refrigeration  of  Shell  Eggs 

§  59.50    Temperature  and  labeling 
requirements. 

(a)  No  shell  egg  handler  shall  possess 
any  shell  eggs  that  are  packed  into 
containers  destined  for  the  ultimate 
consumer  unless  they  are  stored  and 
transported  under  refrigeration  at  an 
ambient  temperature  of  no  greater  than 
45°F  (7.2°C). 

(b)  No  shell  egg  handler  shall  possess 
any  shell  eggs  that  are  packed  into 
containers  destined  for  the  ultimate 
consumer  unless  they  are  labeled  to 
indicate  that  refrigeration  is  required. 

(c)  Any  producer-packer  with  an 
annual  egg  production  from  a  flock  of 
3,000  or  fewer  hens  is  exempt  from  the 
temperature  and  labeling  requirements 
of  this  section. 

5.  §  59.132  is  revised  to  read  as 
follows: 


§  59. 1 32     Access  to  plants. 

Access  shall  not  be  refused  to  any 
representative  of  the  Secretary  to  any 
plant,  place  of  business,  or  transport 
vehicle  subject  to  inspection  under  the 
provisions  of  this  part  upon 
presentation  of  proper  credentials. 

6.  §  59.134  is  amended  by  revising  the 
section  heading,  designating  the  existing 
text  as  paragraph  (a),  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§59.134    Accessibility  of  product  and 
cooler  rooms. 

***** 

(b)  The  perimeter  of  each  cooler  room 
used  to  store  shell  eggs  packed  in 
containers  destined  for  the  ultimate 
consumer  shall  be  made  accessible  in 
order  for  the  Secretar\''s  representatives 
to  determine  the  ambient  temperature 
under  which  shell  eggs  are  stored. 

7.  Section  59.410  is  amended  by 
revising  the  section  heading, 
designating  the  existing  text  as 
paragraph  (b),  and  adding  a  new 
paragraph  (a)  to  read  as  follows: 

§  59.410    Shell  eggs  and  egg  products 
required  to  be  labeled. 

(a)  All  shell  eggs  packed  into 
containers  destined  for  the  ultimate 
consumer  shall  be  labeled  to  indicate 
that  refrigeration  is  required,  e.g.,  "Keep 
Refrigerated,"  or  words  of  similar 
meaning. 
•         *         •         •         * 

8.  Section  59.690  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  59.690    Persons  required  to  register. 

Shell  egg  handlers,  except  for 
producer-packers  with  an  annual  egg 
production  from  a  flock  of  3,000  hens  or 
less,  who  grade  and  pack  eggs  for  the 
ultimate  consumer,  and  hatcheries  are 
required  to  register  with  the  U.S. 
Department  of  Agriculture  by  furnishing 
their  name,  place  of  business,  and  such 
other  information  as  is  requested  on 
forms  provided  by  or  available  from  the 
U.S.  Department  of  Agriculture.  *   *   * 

9.  Section  59.760  is  revised  to  read  as 
follows: 

§  59.760    Inspection  of  egg  handters. 

Duly  authorized  representatives  of  the 
Secretary  shall  make  such  periodic 
inspections  of  egg  handlers,  their 
transport  vehicles,  and  their  records  as 
the  Secretary  may  require  to  ascertain  if 
any  of  the  provisions  of  the  Act  or  this 
part  applicable  to  such  egg  handlers 
have  been  violated.  Such 
representatives  shall  be  afforded  access 
to  any  place  of  business,  plant,  or 
transport  vehicle  subject  to  inspection 
under  the  provisions  of  the  Act. 


10.  Section  59.915  is  amended  by 
revising  the  section  heading,  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (h)(8).  by  redesignating 
paragraph  (b)(9)  as  paragraph  (b)(10) 
and  by  adding  a  new  paragraph  (b)(9)  to 
read  as  follows: 

§59.915    Foreign  inspection  certification 
required. 

(b)  *  *  * 

(9)  A  certification  that  shell  eggs 
which  have  been  packed  into  containers 
destined  for  the  ultimate  consumer 
have,  at  all  times  after  packing,  been 
stored  and  transported  under 
refrigeration  at  an  ambient  temperature 
of  no  greater  than  45T  (7.2°C);  and 

***** 

11.  In  §  59.950,  paragraphs  (a)(4) 
through  (a)(8)  are  redesignated  as 
paragraphs  (a)(5)  through  (a)(9), 
respectively,  and  a  new  paragraph  (a)(4) 
is  added  to  read  as  follows: 

§  59.950     Labeling  of  containers  of  eggs  or 
egg  products  for  importation. 

(a)  *   *    * 

(4)  For  shell  eggs,  the  words,  "Keep 
Refrigerated."  or  words  of  similar 
meaning: 

***** 

12.  Section  59.955  is  amended  by 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (c)  and  (d),  respectively,  by 
redesignating  the  last  sentence  of 
paragraph  (a)  as  new  paragraph  (b),  and 
by  revising  paragraph  (a)  to  read  as 
follows: 

§  59.955    Labeling  of  shipping  containers 
of  eggs  or  egg  products  for  importation. 

(a)  Shipping  containers  of  foreign 
product  which  are  shipped  to  the 
United  States  shall  bear  in  a  prominent 
and  legible  manner: 

(1)  The  common  or  usual  name  of  the 
product; 

(2)  The  name  of  the  country  of  origin: 

(3)  For  egg  products,  the  plant  number 
of  the  plant  in  which  the  egg  product 
was  processed  and/or  packed: 

(4)  For  egg  products,  the  inspection 
mark  of  the  country  of  origin: 

(5)  For  shell  eggs,  the  quality  or 
description  of  the  eggs,  except  as 
required  in  §  59.905; 

(6)  For  shell  eggs,  the  words  "Keep 
refrigerated"  or  words  of  similar 
meaning. 
***** 

Done  at  Washington,  DC,  on:  August  20, 
1998. 
Thomas  J.  Billy, 

Administrator.  Food  Safety  end  Inspection 
Service. 

[FR  Doc.  98-22890  Filed  8-26-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7  CFR  Part  800 

RIN  0580-^A55 

Official/Unofficial  Weighing  Service 

AGENCY:  Grain  Inspection.  Packers  and 
Stockyards  Administration.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Grain  Inspection,  Packers 
and  Stockyards  Administration  (GIPSA) 
is  amending  the  General  Regulations 
under  the  Untied  States  Grain  Standards 
Act,  as  amended  (USGSA).  to  allow 
official  agencies  to  provide  both  official 
and  unofficial  weighing  within  their 
assigned  area  of  responsibility,  but  not 
on  the  same  mode  of  conveyance  at  the 
same  facility.  This  will  provide  agencies 
with  more  flexibility  in  providing  the 
weighing  services  needed  by  the  grain 
industry.  Currently,  agencies  designated 
by  GIPSA  to  provide  official  weighing 
services  cannot  provide  similar 
unofficial  services. 
EFFECTIVE  DATE:  August  28,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  VVollam.  GIPSA,  USDA,  STOP 
3649,  1400  Independence  Avenue.  SW. 
Washington,  DC  20250.  (202)  720-0292 
or  FAX  (202)  720-4628. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  the  purpose  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  OMB. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  a  retroactive  effect.  The  USGSA 
provides  in  section  87g  that  no  State  or 
subdivision  may  require  or  impose  any 
requirements  or  restrictions  concerning 
the  inspection,  weighing,  or  description 
of  grain  under  the  Act.  Otherwise,  this 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies  unless  they 
present  irreconcilable  conflict  with  this 
rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Effect  on  Small  Entities 

James  R.  Baker.  Administrator, 
GIPSA,  has  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  601  et  seq."). 


This  rule  will  allow  official  agencies  to 
provide  both  official  and  unofficial 
weighing  services  within  their  assigned 
area  of  responsibility,  but  not  on  the 
same  mode  of  conveyance  at  the  same 
facility.  Currently,  official  agencies 
designated  to  provide  official  weighing 
services  cannot  provide  similar 
unofficial  services.  There  are  presently 
62  agencies  designated  by  GIPSA.  Of  the 
62  agencies,  15  are  designated  to 
perform  official  weighing  services;  7  of 
the  15  are  State  agencies.  The  remaining 
47  official  agencies  could  provide 
unofficial  weighing  services. 

Nine  official  agencies  have  been 
allowed  by  GIPSA  to  perform  both 
official  weighing  and  unofficial 
weighing  in  addition  to  providing 
official  inspection  services.  Most  of 
these  agencies  would  be  considered 
small  entities  under  Small  Business 
Administration  criteria.  Agencies 
designated  to  provide  official  services 
will  be  afforded  more  flexibility  in 
delivering  the  weighing  services  needed 
by  the  domestic  grain  market.  Existing 
official  agencies  not  designated  to 
perform  official  weighing  services  can 
continue  to  provide  unofficial  weighing 
services.  While  the  extent  to  which 
official  agencies  will  choose  to  provide 
unofficial  services  is  difficult  to 
quantify  and  may  depend  upon  many 
variables,  it  is  believed  that  this  rule 
will  have  a  beneficial  effect  on  these 
agencies  and  the  grain  industry  as  a 
whole. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
and  record  keeping  requirements  in  Part 
800  have  been  approved  previously  by 
OMB  and  assigned  OMB  No.  0580- 
0013. 

Background 

On  March  30,  1998.  GIPSA  published 
a  proposed  rule  in  the  Federal  Register 
(60  FR  15104)  which  would  allow 
official  agencies  to  provide  both  official 
and  unofficial  weighing  within  their 
assigned  area  of  responsibility,  but  not 
on  the  same  mode  of  conveyance  at  the 
same  facility. 

Prior  to  the  March  30, 1998.  proposal, 
a  direct  final  rule  was  published  on 
August  2.  1995  (60  FR  39242),  which 
notified  the  public  of  amendments  to 
those  regulations  that  prohibit  official 
agencies  from  providing  official 
weighing  service  when  they  provide 
similar  unofficial  service.  GIPSA  had 
planned  to  allow  agencies  to  do  both 
official  and  unofficial  weighing  within 
their  assigned  areas,  but  not  at  the  same 


facility.  Two  written  adverse  comments 
in  response  to  the  direct  final  rule  were 
received.  One  commenter  noted  that 
GIPSA  did  not  allow  official  agencies 
designated  to  perfonn  both  official 
weighing  services  and  unofficial 
weighing  because  of  possible  confusion 
between  the  two;  that  the  proposed  rule 
was  an  attempt  by  a  Federal  agency  to 
be  in  direct  competition  with  the  private 
sector;  and  questioned  whether  there 
was  a  lack  of  supervising  agencies  in  the 
weighing  area.  The  other  commenter 
also  disagreed  that  there  was  a  decrease 
in  the  availability  of  unofficial  weighing 
supervision  services  and  expressed 
concern  regarding  intrusion  by  a  Federal 
agency  into  the  private  sector. 

Initially,  GIPSA  did  not  allow 
agencies  to  provide  both  types  of  service 
because  confusion  might  result  on  the 
part  of  the  grain  industry  and  the 
official  agencies  themselves  as  to  which 
type  of  service  an  official  agency  was 
providing.  GIPSA  reevaluated  this 
poUcy  as  it  applies  to  weighing  and 
evaluated  the  case-by-case  situations 
where  it  has  been  allowed  and  found 
that  confusion  has  not  been  a  factor 
when  GIPSA  has  separated  official  and 
unofficial  weighing  by  not  allowing 
agencies  to  provide  both  types  of  service 
at  the  same  facility.  The  requirements 
for  performing  official  weighing  are 
easily  distinguishable  from  unofficial 
weighing.  Official  weighing  requires 
that:  (1)  Scales  be  tested  by  GIPSA;  (2) 
designated  agencies  follow  GIPSA- 
prescribed  procedures  to  maintain 
proper  operation  and  accurate  weighing; 
and  (3)  designated  agencies  issue 
GIPSA-approved  official  grain  weight 
certificates  certifying  the  accuracy  of 
weighing.  Since  official  and  unofficial 
weighing  services  have  distinct 
requirements,  designated  agencies 
should  have  little  problem  in 
maintaining  the  separation  of  official 
and  unofficial  weighing,  as  long  as  it  is 
not  on  the  same  mode  of  conveyance.  In 
addition,  GIPSA  oversight  conducted  by 
the  field  offices  and  appropriate 
headquarters  units  should  be  able  to 
detect  any  problems  arising  from  the 
change.  This  action  merely  allows  the 
users  to  choose  what  service  they  may 
need  at  any  given  time. 

Although  GIPSA,  for  the  above 
reasons,  disagreed  with  the  adverse 
comments  received  as  a  result  of  the 
direct  final  rule,  the  direct  final  rule  was 
inadvertently  not  withdrawn  prior  to  its 
effective  date  as  required  by  the  direct 
final  rule  process.  Consequently,  a  final 
rule  was  published  (60  FR  65236)  on 
December  19,  1995.  which  reinstated 
the  regulations  that  were  in  effect  prior 
to  the  effective  date  of  the  direct  final 
rule. 
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Designated  agencies  are  agencies 
granted  authority  under  the  USGSA  to 
provide  official  inspection  service,  or 
Class  X  or  Class  Y  weighing  services  or 
both,  at  locations  other  than  export  port 
locations.  Most  (88  percent)  of  these 
agencies  are  designated  for  inspection 
services  only.  The  reason  is  that  before 
1976,  most  grain  inspection  agencies 
were  already  providing  weighing  as  an 
additional  service  to  grain  inspection. 
These  agencies  were  affiliated  with  and 
supervised  by  the  then  existing 
weighing  and  inspection  bureaus  under 
the  direction  of  the  Association  of 
American  Railroads,  local  grain 
exchanges,  boards  of  trade,  and  various 
State  programs.  After  the  1976 
amendment  to  the  USGSA,  weighing 
performed  by  the  grain  inspection 
agencies  became  unofficial  weighing. 
Most  agencies  continued  their  unofficial 
weighing  and  applied  for  inspection 
designations  only. 

However,  since  1976,  many 
inspection  and  weighing  bureaus, 
boards  of  trade,  and  the  Association  of 
American  Railroads  have  ceased 
providing  supervision  of  the  unofficial 
weighing  services.  Unofficial  weighing 
services  are  currently  still  available 
from  a  variety  of  industry  sources, 
including  many  of  the  agencies  already 
designated  by  GIPSA  for  inspection 
services  only. 

However,  we  believe  that  there  is  a 
need  for  more  access  to  Class  X  or  Class 
Y  weighing  services.  If  allowed  to 
provide  both  types  of  service,  many 
more  agencies  who  are  now  designated 
for  inspection  only  could  also  provide 
official  weighing  service.  Generally, 
designated  agencies  can  provide  Class  X 
and  Class  Y  weighing  at  a  lower  cost 
than  GIPSA  field  offices  due  to  their 
proximity  to  the  grain  facilities.  Since 
1991,  after  receiving  official  weighing 
requests  in  several  areas,  GIPSA 's 
Administrator  (under  §800.2  of  the 
regulations)  has  experimentally  allowed 
designated  official  agencies  to  provide 
both  official  and  unofficial  weighing. 

Comment  Review 

GIPSA  received  one  comment  in 
response  to  its  proposal  in  the  March 
30,  1998  Federal  Register  (60  FR  15104) 
to  allow  official  agencies  to  provide 
both  official  and  unofficial  weighing 
within  their  assigned  area  of 
responsibility,  but  not  on  the  same 
mode  of  conveyance  at  the  same  facility. 
The  commenter,  a  national  association 
representing  grain,  feed  and  processing 
companies,  supports  the  proposed 
change  to  allow  official  and  unofficial 
weighing  within  their  assigned  areas  but 
not  on  the  same  mode  of  conveyance  at 
the  same  facility.  The  commenter 


believed  that  providing  both  types  of 
service  would  not  lead  to  confusion  in 
the  marketplace  because:  (1)  official 
agencies  should  have  little  difficulty 
distinguishing  between  official  and 
unofficial  weighing,  and  (2)  GIPSA 
oversight  conducted  by  the  field  offices 
and  appropriate  headquarters  units 
should  be  able  to  detect  any  problems 
arising  from  the  change. 

It  is  found  that  good  cause  exists  for 
not  postponing  the  effective  date  of  this 
rule  until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  533) 
because:  (1)  Implementation  could  be 
beneficial  to  the  agencies  and  the  grain 
industry  as  a  whole;  (2)  the  effective 
date  will  allow  the  agencies  to  be  able 
to  provide  this  service  to  their 
customers  at  the  beginning  of  any  local 
harvest  seasons. 

Final  Action 

FGIS  is  amending  the  regulations  to 
allow  the  official  agencies  to  provide 
official  and  unofficial  weighing  services 
in  their  assigned  areas  of  responsibility, 
but  not  on  the  same  mode  of 
conveyance  at  the  same  location.  This 
will  allow  the  official  agencies  the 
flexibility  in  delivering  the  weighing 
services  needed  by  the  domestic  grain 
market. 

List  of  Subjects  in  7  CFR  Part  800 

Administrative  practice  and 
procedure.  Conflict  of  interests. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  Part  800  is  amended  as  follows; 

Part  800    General  Regulations 

1.  The  authority  citation  for  Part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L.  94-582,  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.) 

2.  Section  800.76(a)  is  revised  to  read 
as  follows: 

§  800.76    Prohibited  services;  restricted 
services. 

(a)  Prohibited  services.  No  agency 
shall  perform  any  inspection  function  or 
provide  any  inspection  service  on  the 
basis  of  unofficial  standards, 
procedures,  factors,  or  criteria  if  the 
agency  is  designated  or  authorized  tc 
perform  the  service  or  provide  the 
service  on  an  official  basis  under  the 
Act.  No  agency  shall  perform  official 
and  unofficial  weighing  on  the  same 
mode  of  conveyance  at  the  same  faciUty. 
***** 

3.  Section  800.186(c)(3)  introductory 
text  is  revised  to  read  as  follows: 


§  800. 1 86    Standards  of  conduct 

*         •         •         •         * 

(c)  •   *   * 

(3)  Except  as  provided  in  §  800.76(a). 
engage  in  any  outside  (unofficial)  work 
or  activity  that: 


4.  Section  800.196(g)(6)(ii)  is  revised 
to  read  as  follows: 

§800.196    Designations. 


(g)*    •    * 

(6)*    *    • 

(ii)  Unofficial  activities.  Except  as 
provided  in  §  800.76(a),  the  agencv  or 
personnel  employed  by  the  agencv  shall 
not  perform  any  unofficial  ser\'ice  that 
is  the  same  as  the  official  services 
covered  by  the  designation. 
*         •         •         •         « 

Dated:  August  20,  1998. 
James  R.  Baker, 

Administrator. 

|FR  Doc.  98-22953  Filed  8-26-98;  8:45  am) 

BILUNG  CODE  3410-EN-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

7  CFR  Parts  1735  and  1753 

RIN  0572-AB43 

Year  2000  Compliance, 
Telecommunications  Program 

AGENCY:  Rural  UtiliUes  Service,  USDA. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  adds  a  new 
regulation  to  clarify  that  RUS  will 
consider  telecommunications  systems 
feasible  when  writing  and  processing 
loans  only  if  the  system,  in  addition  to 
being  feasible  in  all  other  respects,  is 
year  2000  compliant.  The  interim  rule  is 
being  published  to  further  ensure  that 
RUS-financed  projects  pass  the  year 
2000  date  changeover  without  service  or 
revenue  disruption.  By  clarifying 
feasibility  considerations  for  loan 
processing.  RUS  lays  the  foundation  for 
requests  to  be  made  in  response  to 
applications  submitted  to  satisfy-  year 
2000  compliance  demands. 

DATES:  Effective  August  27,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Orren  E.  Cameron  III.  Acting  Assistant 
Administrator,  Telecommunication 
Program,  Rural  Utilities  Service,  1400 
Independence  Ave..  SVV.,  STOP  1590. 
Room  4056.  South  Buildi;ig. 
Washington.  DC.  Telephone.  (202)  720- 
9554.  Facsimile:  (202)  720-0810. 


45678  Federal  Register/ Vol.  63,  No.  166/Thursday,  August  27,  1998 /Rules  and  Regulations 


SUPPLEMENTARY  INFORMATION: 
)ustification  for  Interim  Rule 

It  is  the  policy  of  RUS  that  rules 
relating  to  loans,  grants,  benefits,  or 
contracts  shall  be  published  for 
comments  notwithstanding  the 
exemption  of  5  U.S.C.  553,  with  respect 
to  such  rules.  However,  exemptions  are 
permitted  where  RUS  finds,  for  good 
cause,  that  compliance  would  be 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest. 

RUS  finds  that  good  cause  exists  to 
publish  this  rule  for  effect  without  first 
soliciting  public  comment.  Some 
computer-based  systems  are  not 
programmed  to  handle  the  change  of 
date  from  December  31,  1999,  to  January 
1.  2000.  These  "non-compliant"  systems 
may  adopt  an  incorrect  date  which  can 
change  operating  conditions  of  the 
system,  causing  it  to  malfunction  with 
potentially  catastrophic  results. 
Telecommunications  switches  could 
quit  processing  calls,  utility  billing 
systems  could  lose  revenue  records,  and 
maintenance  and  administration 
systems  could  become  corrupted.  RUS 
believes  it  would  be  contrary  to  the 
public  interest  to  delay  the  effectiveness 
of  the  rule,  since  it  will  merely  clarify 
procedures  already  in  effect  for 
determining  feasibility  by  seeking 
assurance  that,  before  loan  funds  are 
provided,  borrowers'  systems  are  vear 
2000  compliant  or  will  be  year  2000 
compliant  within  a  reasonable  time 
frame.  Through  this  interim  rule,  RUS  is 
undertaking  to  address  with  its 
telecommunications  borrowers  year 
2000  compliance  issues  that  may  affect 
the  operations  of  RUS-financed  rural 
telecommunications  systems,  thereby 
potentially  affecting 
telecommunications  services  that  are 
critical  to  public  health  and  safety  and 
to  borrowers'  feasibility.  RUS  believes 
that  this  program,  part  of  an  effort  by  all 
USDA  Rural  Development  agencies  to 
prevent  year  2000  problems,  is  not 
controversial  and,  therefore,  does  not 
signal  a  necessity  for  advance  public 
comment.  For  these  reasons,  RUS 
believes  that  an  interim  rulemaking  is 
justified. 

Classification 

This  interim  rule  has  been  determined 
to  be  not  significant,  and  therefore  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

Civil  Justice  Reform 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  RUS  has  determined 
that  this  interim  rule  meets  the 


applicable  standards  provided  in  Sec.  3 
of  the  Executive  Order. 

Regulatory  Flexibility  Act 

Pursuant  to  §  605(b)  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  605(b),  RUS 
certifies  that  this  interim  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
distinguished  from  large  entities.  The 
rule  does  not  place  any  mandates  on 
small  entities. 

The  Regulatory  Flexibility  Act  is 
intended  to  encourage  Federal  agencies 
to  utilize  innovative  administrative 
procedures  in  dealing  with  individuals, 
small  businesses,  small  organizations, 
and  small  governmental  bodies  that 
would  otherwise  be  unnecessarily 
adversely  affected  by  Federal 
regulations.  The  provision  included  in 
this  rule  will  not  impact  a  substantial 
number  of  small  entities  to  a  greater 
extent  than  large  entities.  Therefore,  no 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act  is  necessary. 

Paperwork  Reduction  Act 

This  interim  rule  does  not  impose 
new  information  collection 
requirements  for  purposes  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended)  (OMB 
control  number  0572-0079). 

Environmental  Impact 

RUS  has  determined  that  this  interim 
rule  will  not  significantly  affect  the 
quality  of  the  human  environment  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321  et 
seq.).  Therefore,  this  action  does  not 
require  an  environmental  impact 
statement  or  assessment. 

Unfunded  Mandates 

This  interim  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandate  Reform  Act)  for  State,  local, 
and  tribal  governments  or  the  private 
sector.  Thus  today's  rule  is  not  subject 
to  the  requirements  of  sections  202  and 
205  of  the  Unfunded  Mandate  Reform 
Act. 

Intergovernmental  Review 

This  program  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation.  A 
Notice  of  Final  Rule  entitled 
Department  Programs  and  Activities 
Excluded  from  Executive  Order  12372 
(50  FR  47034)  exempts  RUS  loans  and 
loan  guarantees  and  Rural  Telephone 
Bank  loans  to  governmental  and  non- 
goverrunental  entities  from  coverage 
under  this  Order. 


Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  interim 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  Programs  under 
10.851,  Rural  Telecommunications 
Loans  and  Loan  Guarantees,  and  10.852, 
Rural  Telephone  Bank  Loans.  This 
catalog  is  available  on  a  subscription 
basis  from  the  Superintendent  of 
Documents,  the  United  States 
Government  Printing  Office, 
Washington,  DC  20402. 

List  of  Subjects 

7  CFRPart  1735 

Accounting,  Loan  programs — 
communications,  Reporting  and 
recordkeeping  requirements.  Rural 
areas,  Telecommunical^ons. 

7  CFRPart  1753 

Communications  equipment.  Loan 
programs — communications.  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  Telecommunications. 

For  the  reasons  set  forth  in  the 
preamble,  and  under  the  authority  of  7 
U.S.C.  901  et  seq.,  chapter  XVII  of  Title 
7  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1735— GENERAL  POLICIES, 
TYPES  OF  LOANS,  LOAN 
REQUIREMENTS- 
TELECOMMUNICATIONS  PROGRAM 

1.  The  authority  citation  for  part  1735 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq..  1921  et 
seq.:  Pub.  L.  103-354,  108  Stat.  3178  (7 
U.S.C.  6941  et  seq.). 

2.  In  §  1735.22,  two  new  sentences  are 
added  at  the  end  of  paragraph  (e)  to  read 
as  follows: 

§  1735.22    Loan  security. 

***** 

(e)  *  *   *  In  addition,  RUS  considers 
a  system  to  be  feasible  only  if  the 
system,  in  addition  to  being  feasible  in 
all  other  respects,  is  year  2000 
compliant  or  if  the  borrower  provides 
RUS  with  a  certification,  satisfactory  to 
RUS,  that  the  system  will  be  year  2000 
compliant  at  a  reasonable  time  before 
December  31,  1999.  Year  2000 
compliant  means  that  product 
performance  and  function  are  not 
affected  by  dates  before,  during,  and 
after  the  year  2000. 


PART  1753— TELECOMMUNICATIONS 
SYSTEM  CONSTRUCTION  POLICIES 
AND  PROCEDURES 

1.  The  authority  citation  for  part  1753. 
continues  to  read  as  follows: 
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Authority:  7  U.S.C.  901  et  seq..  1921  et  seq. 

2.  In  §  1753.6,  a  new  sentence  is 
added  at  the  end  of  paragraph  (c)  to  read 


as  follows: 

§  1753.6    Standards,  specifications,  and 
general  requirements. 

***** 

(c)  *   *   *  The  materials  and 
equipment  must  be  year  2000 
compliant,  as  defined  in  7  CFR 
1735.22(e). 

***** 

Dated:  August  12.  1998. 
Jill  Long  Thompson, 

Under  Secretary.  Rural  Development. 

|FR  Doc.  98-22931  Filed  8-26-98;  8:45  am| 

BILLING  CODE  3410-15-P 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  9003  and  9033 

[Notice  1998-13] 

Electronic  Filing  of  Reports  by  Publicly 
Financed  Presidential  Primary  and 
General  Election  Candidates 

agency:  Federal  Election  Commission. 
ACTION:  Final  rule  and  transmittal  of 
regulations  to  Congress. 

SUMMARY:  The  Commission  is  issuing 
regulations  concerning  the  electronic 
filing  of  reports  by  publicly  financed 
Presidential  primary  and  general 
election  candidates.  The  rules  specify 
that  if  Presidential  candidates  and  their 
authorized  committees  have 
computerized  their  campaign  finance 
records,  they  must  agree  to  participate 
in  the  Commission's  recently 
established  electronic  filing  program  as 
a  condition  of  voluntarily  accepting 
federal  funding.  These  regulations 
implement  the  provisions  of  the 
Presidential  Election  Campaign  Fund 
Act  ("Fund  Act")  and  the  Presidential 
Primary  Matching  Payment  Account  Act 
("Matching  Payment  Act"),  which 
establish  eligibility  requirements  for 
Presidential  candidates  seeking  public 
financing,  as  well  as  Public  Law  104-79, 
which  amended  the  reporting 
provisions  of  the  Federal  Election 
Campaign  Act  of  1971  ("FECA"). 
Further  information  is  provided  in  the 
supplementary  information  which 
follows. 

DATES:  Further  action,  including  the 
publication  of  a  document  in  the 
Federal  Register  announcing  an 
effective  date,  will  be  taken  after  these 
regulations  have  been  before  Congress 
for  30  legislative  days  pursuant  to  26 
U.S.C.  9009(c)  and  9039(c). 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  E.  Propper.  Assistant  General 
Counsel,  or  Ms.  Rosemary  C.  Smith. 
Senior  Attorney,  999  E  Street,  N.W., 
Washington,  D'C.  20463,  (202)  694-1650 
or  toll  free  (800)  424-9530. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  publishing  today  the 
final  text  of  revisions  to  its  regulations 
at  llCFR9003.1(b)(ll)and 
9033.1(b)(13),  which  set  forth 
conditions  that  Presidential  candidates 
agree  to  abide  by  in  exchange  for 
receiving  public  financing  for  their 
campaigns.  The  amendments  indicate 
that  Presidential  candidates  and  their 
authorized  committees  must  agree  to  file 
their  campaign  finance  reports 
electronically.  On  June  17.  1998,  the 
Commission  issued  a  Notice  of 
Proposed  Rulemaking  (NPRM)  in  which 
it  sought  comments  on  proposed 
revisions  to  these  regulations.  63  F.R. 
33012  (June  17.  1998).  Written 
comments  were  received  from  the 
Internal  Revenue  Ser\'ice  and  Bob 
DeWeese  of  Seattle.  Washington  in 
response  to  the  NPRM.  Other  aspects  of 
the  public  financing  process  for 
Presidential  primary'  and  general 
elections  will  be  addressed  separately  in 
a  forthcoming  Notice  of  Proposed 
Rulemaking, 

Since  these  rules  are  not  major  rules 
within  the  meaning  of  5  U.S.C.  804(2). 
the  Fund  Act  and  Matching  Payment 
Act  control  the  legislative  review 
process.  See  5  U.S.C.  801(a)(4),  Small 
Business  Regulatory  Reform 
Enforcement  Fairness  Act,  Pub.  L.  No. 
104-121,  section  251,  110  Stat.  857,  869 
(1996).  Section  9009(c)  and  9039(c)  of 
Title  26,  United  States  Code,  require 
that  any  rules  or  regulations  prescribed 
by  the  Commission  to  carry  out  the 
provisions  of  Title  26  of  the  United 
States  Code  be  transmitted  to  the 
Speaker  of  the  House  of  Representatives 
and  the  President  of  the  Senate  30 
legislative  days  before  they  are  finally 
promulgated.  These  regulations  were 
transmitted  to  Congress  on  August  21, 
1998. 

Explanation  and  Justification 

§  9003. 1  Candidate  and  committee 
agreements;  and  §  9033.1  Candidate 
and  committee  agreements 

Recently,  the  Federal  Election 
Commission  implemented  a  system 
permitting  political  committees  and 
other  persons  to  file  reports  of  campaign 
finance  activity  via  computer  diskettes 
and  direct  transmission  of  electronic 
data.  See  Explanation  and  Justification 
of  11  CFR  104.18,  61  F.R.  42371  (Aug. 
15,  1996).  The  Commission  was 
required  to  make  the  electronic  filing 


option  available  for  all  "report[sj. 
designationjsj.  or  statementlsj  required 
by  this  Act  to  be  filed  with  the 
Commission."  Public  Law  104-79.  109 
Stat.  791  (1995)  (adding  2  U.S.C. 
434(a)(ll)).  The  goals  of  the  new  system 
include  the  enhancement  of  on-line 
access  to  reports  on  file  with  the 
Commission,  the  reduction  of  paper 
filing  and  manual  processing,  and  the 
promotion  of  more  efficient  and  more 
cost-effective  methods  of  operation  for 
the  filers  and  for  the  Commission.  While 
the  Commission  encourages  all  political 
committees  and  other  persons  to  file 
their  reports  electronically,  under 
Public  Law  104-79.  participation  in  the 
Commission's  electronic  filing  program 
is  voluntan,-. 

With  the  advent  of  the  first 
Presidential  election  cycle  since  the 
implementation  of  the  new  electronic 
filing  system,  the  Commission 
published  a  NPRM  seeking  comments 
on  modif>ing  its  candidate  agreement 
regulations  at  11  CFR  9003.1  and  9033  1 
to  provide  that  certain  Presidential 
committees  must  agree  to  file  their 
campaign  finance  reports  electronically 
as  a  condition  of  voluntarily  accepting 
public  funding. 

Two  comments  were  received  in 
response  to  the  NPRM.  The  Internal 
Revenue  Service  stated  that  it  does  not 
anticipate  that  the  changes  to  the  EEC's 
rules  will  conflict  with  the  Internal 
Revenue  Code  or  any  rules  or 
regulations  thereunder.  The  other 
comment  strongly  urged  the 
Commission  to  adopt  the  proposed 
changes  to  greatly  improve  the 
Commission's  ability  to  provide  timely 
and  useful  disclosure  data  to  the  public 
and  to  ensure  ongoing  campaign 
compliance  by  candidates  throughout 
the  campaign.  This  commenter  pointed 
out  that  when  the  House  of 
Representatives  debated  another  portion 
of  H.R.  2527  (Public  Law  104-79). 
several  members  extolled  the  bill's 
elimination  of  the  three  day  delay  for 
paper  filings  traveling  from  the  Clerk  of 
the  House  to  the  Commission,  thereby 
demonstrating  the  importance  of 
timeliness  in  the  public  availability  of 
campaign  finance  reports.  This 
commenter  also  believed  that  change  in 
the  Commission's  rules  would  enhance 
the  accuracy  and  usefulness  of  the 
information  disclosed,  improve  the 
news  media's  ability  to  file  timely 
stories  on  candidates'  finances,  and 
assist  Commission  staff  in  monitoring 
compliance  with  campaign  finance  laws 
during  the  campaign. 

The  Commission  has  decided  to 
proceed  with  the  changes  to  the 
candidate  agreement  regulations  that 
were  described  in  the  NPRJvl. 
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Consequently,  the  final  rules  which 
follow  establish  electronic  filing  as  an 
additional  prerequisite  for  the  receipt  of 
public  funding.  Please  note,  however, 
this  new  language  only  applies  to  the 
authorized  committees  of  Presidential 
primary  and  general  election  candidates 
that  decide  to  rely  upon  a  computer 
system  to  maintain  and  use  their 
campaign  finance  data.  Ciu-rently, 
Presidential  candidates  whose 
committees  have  computerized  their 
financial  records  must  agree  to  produce 
magnetic  tapes  or  diskettes  of  receipts, 
disbursements  and  other  data  prior  to 
the  beginning  of  audit  fieldwork.  11 
CFR  9003.1(b)(4)  and  9033.1(b)(5);  see 
also.  11  CFR  9003.6.  9007.1(b)(1), 
9033.12,  and  9038.1(b)(1).  Thus,  the 
revised  rules,  like  the  current  rules,  do 
not  burden  campaign  committees  with 
new  requirements  if  they  are  not 
computerized. 

Electronic  filing  of  Presidential 
committees'  reports  is  intended  to  save 
a  substantial  amount  of  time  and 
Commission  resources  that  would 
otherwise  be  devoted  to  inputting  these 
reports  into  the  FEC's  database. 
Although  the  number  of  political 
committees  affected  by  this  amendment 
to  the  regulations  is  relatively  small, 
their  reports  can  be  voluminous,  given 
the  substantial  number  of  contributions 
and  expenditures  listed  in  each  report. 
Thus,  these  changes  to  the  candidate 
agreement  rules  are  expected  to  speed 
the  reporting  of  campaign  finance 
information  and  enhance  public 
disclosure. 

Previously,  the  Commission  issued 
technical  specifications  for  reports  filed 
electronically  in  its  Electronic  Filing 
Specification  Requirements  (EFSR), 
which  is  available  free  of  charge.  The 
EFSR  contains  technical  specifications, 
including  file  requirements,  for  reports 
filed  by  Presidential  campaign 
committees.  However,  the  electronic 
filing  software  available  from  the  FEC  at 
no  charge  will  not  generate  the  forms 
used  by  Presidential  committees.  On 
request,  the  Commission's  Data  System 
Development  Division  will  work  with 
committees  to  assist  them  in  generating 
the  proper  output.  Any  additional  costs 
entailed  may  be  treated  and  paid  for  like 
any  other  compliance  cost  pursuant  to 
ll'CFR9003.3(a)(2)(i)(B)  and  (F)  or 
9035.1(c)(1)  if  incurred  after  January  1, 
1999.  The  NPRM  noted  that  there  are  a 
number  of  differences  between  the 
specifications  contained  in  the  EFSR 
and  those  found  in  the  Computerized 
Magnetic  Media  Requirements  (CMMR) 
used  by  publicly  financed  committees  to 
submit  financial  data  for  the 
Commission's  audit  and  to  submit 
digital  images  of  contributions  for 


matching  funds.  These  differences  are 
necessitated,  in  part,  by  the  different 
purposes  for  which  each  of  these 
databases  are  used.  Neither  of  the 
comments  received  suggested  ways  in 
which  these  two  standards  could  be 
better  synchronized. 

The  revisions  to  the  candidate 
agreement  regulations  do  not  require 
electronic  filing  for  statements  of 
candidacy  or  statements  of  organization. 
While  Presidential  candidates  and  their 
authorized  committees  may  file  these 
statements  electronically,  if  they  wish, 
these  forms  have  not  been  included  in 
the  free  software  available  from  the  FEC. 
Also  please  note  that  the  candidate 
agreements,  themselves,  should  not  be 
submitted  in  electronic  form  under  the 
changes  to  11  CFR  9003.1  and  9033.1 
which  follow. 

Congress  intended  the  new  system  of 
electronic  filing  to  be  voluntary.  141 
Cong.  Rec.  H  12140-41  (daily  ed.  Nov. 
13,  1995)  (statements  of  Reps.  Thomas, 
Hoyer,  Fazio  and  Livingston).  The 
Commission  believes  that  a  candidate's 
agreement  to  file  campaign  finance 
reports  electronically  in  exchange  for 
public  funding  is  a  voluntary  decision 
materially  indistinguishable  from  the 
candidate's  voluntary  decision  to  abide 
by  the  spending  limits  in  exchange  for 
federal  funds.  For  this  reason,  it  appears 
that  the  rules  set  forth  below  are  within 
the  scope  of  the  Commission's  authority 
under  the  Fund  Act,  the  Matching 
Payment  Act,  the  FECA.  and  Public  Law 
104-79. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  (Regulatory  Flexibility 
Act] 

The  attached  final  rules  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  basis  for  this  certification  is  that 
very  few  small  entities  will  be  affected 
by  these  rules,  and  the  cost  is  not 
expected  to  be  significant.  Further,  any 
small  entities  affected  have  voluntarily 
chosen  to  receive  public  funding  and  to 
comply  with  the  requirements  of  the 
Presidential  Election  Campaign  Fund 
Act  or  the  Presidential  Primary 
Matching  Payment  Account  Act. 

List  of  Subjects  in  11  CFR  Parts  9003 
and  9033 

Campaign  funds.  Elections,  Political 
candidates. 

For  the  reasons  set  out  in  the 
preamble.  Subchapters  E  and  F  of 
Chapter  I  of  Title  11  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows; 


PART  9003— ELIGIBILITY  FOR 
PAYMENTS 

1.  The  authority  citation  for  11  CFR 
Part  9003  continues  to  read  as  follows; 

Authority:  26  U.S.C.  9003  and  9009(b). 

2.  In  §  9003.1,  the  introductory  text  of 
paragraph  (b)  is  republished,  and  new 
paragraph  (b)(ll)  is  added  to  read  as 
follows: 

§  9003.1    Candidate  and  committee 
agreements. 

***** 

(b)  Conditions.  The  candidates  shall; 

***** 

(11)  Agree  that  they  and  their 
authorized  committee(s)  shall  file  all 
reports  with  the  Commission  in  an 
electronic  format  that  meets  the 
requirements  of  11  CFR  104.18  if  the 
candidate  or  the  candidate's  authorized 
committee(s)  maintain  or  use 
computerized  information  containing 
any  of  the  information  described  in  11 
CFR  104.3. 

PART  9033— ELIGIBILITY  FOR 
PAYMENTS 

3.  The  authority  citation  for  Part  9033 
continues  to  read  as  follows; 

Authority:  26  O.S.C.  9003(e).  9033  and 
9039(b). 

4.  In  §9033.1.  the  introductory  text  of 
paragraph  (b)  is  republished,  and  new 
paragraph  (b)(13}  is  added  to  read  as 
follows; 

§  9033.1    Candidate  and  committee 
agreements. 

***** 

(b)  Conditions.  The  candidate  shall 
agree  that; 
***** 

(13)  The  candidate  and  the 
candidate's  authorized  committee(s) 
will  file  all  reports  with  the  Commission 
in  an  electronic  format  that  meets  the 
requirements  of  11  CFR  104.18  if  the 
candidate  or  the  candidate's  authorized 
committee(s)  maintain  or  use 
computerized  information  containing 
any  of  the  information  described  in  11 
CFR  104.3. 

Dated:  August  21,  1998. 
Joan  D.  Aikens. 

Chairman.  Federal  Election  Commission. 
[PR  Doc.  98-22967  Filed  8-26-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  9a-CE-51-AD;  Amendment  39- 
10722;  AD  98-18-06] 


RtN2120-AA64 

Airworthiness  Directives;  Schempp- 
Hirth  K.G.  Model  Cirrus  Sailplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Schempp-Hirth  K.G. 
(Schemmp-Hirth)  Model  Cirrus 
sailplanes.  This  AD  requires  modifying 
or  replacing  the  connecting  rod  between 
the  airbrake  bellcranks,  and  replacing 
the  existing  6  millimeter  (mm)  bolt  with 
an  8  mm  bolt.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Germany. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  the  threaded  bolt 
that  is  welded  to  the  connecting  rod 
between  the  airbrake  bellcranks  from 
breaking,  which  could  result  in  loss  of 
airbrake  control  with  a  possible 
reduction/loss  of  sailplane  control. 
DATES:  Effective  October  12,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  12, 
1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Schempp-Hirth  Flugzeugbau  GmbH, 
Kreben  Strasse  25,  D-73230  Kircheim 
unter  Teck,  Germany.  This  information 
rnay  also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-51- 
AD,  Room  1558,  601  E,  12th  Street, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NVV,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Kiesov,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-€934; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 


apply  to  certain  Schempp-Hirth  K.G. 
(Schemmp-Hirth)  Model  Cirrus 
sailplanes  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  June  18,  1998 
(63  FR  33292).  The  NPRM  proposed  to 
require  modifying  or  replacing  the 
connecting  rod  between  the  airbrake 
bellcranks,  and  replacing  the  existing  6 
millimeter  (mm)  bolt  with  an  8  mm  bolt. 
Accomplishment  of  the  proposed  action 
as  specified  in  the  NPRM  would  be  in 
accordance  with  Schempp-Hirth 
Technical  Note  No.  265-8,  dated 
February  11,  1985. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  bv  the 
airworthiness  authority  for  Germany. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Compliance  Time  of  This  AD 

Although  the  unsafe  condition 
identified  in  this  AD  occurs  during 
flight  and  is  a  direct  result  of  sailplane 
operation,  the  FAA  has  no  way  of 
determining  how  long  the  6  mm  bolt 
may  go  without  breaking.  For  example, 
the  condition  could  exist  on  a  sailplane 
with  200  hours  time-in-service  (TIS). 
but  could  be  developing  and  not 
actually  exist  on  another  sailplane  until 
300  hours  TIS.  For  this  reason,  the  FAA 
has  determined  that  a  compliance  based 
on  calendar  time  should  be  utilized  in 
this  AD  in  order  to  assure  that  the 
unsafe  condition  is  addressed  on  all 
sailplanes  in  a  reasonable  time  period. 

Cost  Impact 

The  FAA  estimates  that  21  sailplanes 
in  the  U.S.  registry  will  be  affected  bv 
this  AD,  that  it  will  take  approximately 
12  workhours  per  sailplane  to 
accomplish  this  action,  and  that  the 
average  labor  rate  is  approximately  S60 
an  hour.  Parts  cost  approximatelv  S60 
per  sailplane.  Based  on  these  figures, 
the  total  cost  impact  of  this  AD  on  U.S 


operators  is  estimated  to  be  $16,380,  or 
S780  per  sailplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulator)-  action"  under 
Executive  Order  12866;  (2)  is  not  a 
■"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)- 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  bv 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-18-06  Schempp-Hirth  K.G.:  .^mendmpnt 
39-10722.  Docket  No.  98-C:E-51-.'\D. 

Applicability:  Model  Cirrus  sailplanes, 
serial  numbers  I  through  50.  certificated  in 
any  category 

Note  1:  This  .•\D  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  tTiS  AD  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
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requirements  of  this  AD  is  affected,  the 
owner/operatur  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  .AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modificaticjn.  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Within  the  next  4  calendar 
months  after  the  effective  date  of  this  AD. 
unless  already  accomplished^ 

To  prevent  the  threaded  bolt  that  is  welded 
to  the  connecting  rod  between  the  airbrake 
bellcranks  from  breaking,  which  cf)uld  result 
in  loss  of  airbrake  control  with  a  possible 
reduction/ loss  of  sailplane  control, 
accomplish  the  following: 

(al  Modify  or  replace  the  connecting  rod 
between  the  airbrake  bellcranks.  and  replace 
the  existing  6  millimeter  (mm)  bolt  with  an 
8  mm  bolt.  .Accomplish  these  actions  in 
accordance  with  Schempp-Hirth  Technical 
Note  No.  263-8.  dated  February  11.  1983. 

(bl  .Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CIFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  .Airplane 
Directorate,' FAA.  1201  Walnut,  suite  900. 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  .Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .AD.  if  any.  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  information 
related  to  Schempp-Hirth  Technical  Note  No. 
265-8.  dated  February  11,  1985.  should  be 
directed  to  Schempp-Hirth  Flugzeugbau 
GmbH.  Kreben  Strasse  25.  D-73230  Kircheim 
unter  Teck,  Germany.  This  service 
information  may  be  examined  at  the  FAA. 
Central  Region.  Office  of  the  Regional 
Counsel.  Room  1558.  601  E.  12th  Street. 
Kansas  City.  Missouri  64106. 

(e)  The  modification  and  replacements 
required  by  this  .AD  shall  be  done  in 
accordance  with  Schempp-Hirth  Technical 
Note  No.  265-8,  dated  February  11.  1985. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  USC.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Schempp-Hirth  Flugzeugbau  GmbH. 
Kreben  Strasse  25.  D-73230  Kircheim  unter 
Teck.  Germany.  Copies  may  be  inspected  at 
the  F.AA,  Central  Region,  Office  of  the 
Regional  Counsel.  Room  1358.  601  E.  12th 
Street.  Kansas  City,  Missouri,  or  at  the  Office 
of  the  Federal  Register.  800  North  Capitol 
Stn;et.  NW,  suite  700,  Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  AD  85-56,  dated  March  4.  1983. 

(f)  This  amendment  becomes  effective  on 
October  12.  1998. 


Issued  in  Kansas  City,  Missouri,  on  August 

18,  1998. 

James  E.  Jackson, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Serx'icp. 

IFR  Doc.  98-22825  Filed  8-26-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-120-AD;  Amendment 
39-10724;  AD  98-18-08] 

RIN2120-AA64 

Airworthiness  Directives;  Bombardier 
Inc.  Model  Otter  DHC-3  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Bombardier  Inc. 
(formerly  deHavilland  Inc)  Model  DHC- 
3  (Otter)  airplanes  that  have  been 
modified  in  accordance  with  A.M. 
Luton  Supplemental  Type  Certificate 
(STC)  No.  SA3777NM.  This  AD  requires 
modifying  the  airplane's  electrical 
system.  The  actions  specified  by  this  AD 
are  intended  to  prevent  electrical  system 
failure  caused  by  inadequate  electrical 
system  design,  which  could  result  in  the 
loss  of  the  engine  instruments  or  a 
possible  electrical  fire  in  the  airplane's 
cockpit. 
DATES:  Effective  October  10,  1998, 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  10, 
1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
A.M.  Luton.  3025  Eldridge  Avenue, 
Bellingham.  Washington  98225; 
telephone:  (360)  671-7817,  facsimile: 
(360)  671-7820.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA).  Central 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE- 
120-AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City.  Missouri  64106:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mike  Pasion,  Aerospace  Engineer. 
Seattle  Aircraft  Certification  Office, 
FAA,  1601  Lind  Avenue,  SW.  Renton, 
Washington  98055-4056;  telephone: 
(425)  227-2594;  facsimile:  (425)  227- 
1181. 


SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
pail  39)  to  include  an  AD  that  would 
apply  to  certain  Bombardier  Inc.  Model 
DHC-3  (Otter)  airplanes  was  published 
in  the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on  April 
13,  1998  (63  FR  17970).  The  airplanes 
affected  have  electrical  system 
modifications  in  accordance  with  A.M. 
Luton  STC  No.  SA3777NM.  The  NPRM 
proposed  to  require  replacing  the 
voltage  regulator  and  voltage-ammeter 
gauge,  and  modifying  the  auxiliary  bus 
systems.  These  modifications  would 
bring  the  airplane's  electrical  system 
into  compliance  with  the  current 
regulations. 

Accomplishment  of  the  proposed 
action  as  specified  in  the  NPRM  would 
be  in  accordance  with  A.M.  Luton 
Electrical  Systems  Schematic  Drawing 
20075,  Rev.  G  and  E,  Sheets  1,  2,  and 
3,  dated  May  15,  1998,  which  is 
referenced  in  A.M.  Luton  Service 
Information  Letter  SA-SIL-98-11-03, 
"Electrical  Systems",  Revision  A,  dated 
May  15,  1998. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Comment  No.  1:  Change  in  Compliance 
Time 

Three  commenters  state  that  the 
proposed  compliance  of  100  hours  time- 
in-service  (TIS)  would  be  an  economic 
hardship  because  of  the  way  they 
operate  the  affected  airplanes.  Some 
operators  utilize  their  airplanes  more 
than  100  hours  in  a  month's  time,  with 
many  in  revenue  operations,  i.e,,  air 
taxi,  etc.  One  operator  estimates  losing 
as  much  as  $50,000  if  the  airplanes  had 
to  be  out  of  service  for  approximately 
three  days  to  accomplish  the  proposed 
modification.  All  of  the  commenters 
state  that  their  fleets  have  not  had  any 
service  history  problems  related  to 
electrical  fires  and  proposed  that  the 
compliance  time  be  lengthened  to 
coincide  with  the  next  annual 
inspection. 

The  FAA  concurs.  In  reviewing  the 
service  history  of  the  U.S.  registered 
fleet  and  the  operational  levels  of  the 
affected  airplanes,  the  FAA  has 
determined  that  the  compliance  time 
should  coincide  with  the  airplanes' 
annual  maintenance  programs.  For  this 
reason,  the  compliance  time  of  the 
proposed  AD  is  changed  from  100  hours 
TIS  after  the  effective  date  of  the  AD  to 
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14  calendar  months  after  the  effective 
date  the  AD.  This  will  give  all  owners/ 
operators  of  the  affected  airplanes  the 
opportunity  to  schedule  the  actions 
specified  in  this  AD  to  coincide  with 
regularly  scheduled  maintenance.  The 
final  rule  will  be  changed  accordingly. 

Comment  No.  2:  Circuit  Breaker 
Requirement 

One  commenter  states  that  there  isn't 
a  need  for  the  installation  of  a  circuit 
breaker  on  the  wire  to  the  auxiliary  bus. 
The  commenter  expresses  that  the 
components  drawing  from  the  auxiliary 
bus  utilize  individual  circuit  breakers, 
and  there  are  other  distribution  wires  in 
the  original  electrical  system  that  are 
not  protected  by  a  circuit  breaker  that 
have  not  had  any  adverse  effects. 

The  FAA  does  not  concur.  The  subject 
of  this  Ad  addresses  the  electrical 
system  changes  affected  by  STC 
SA3777NM.  As  installed,  the  electrical 
system  is  not  in  compliance  with  part 
23  of  the  Federal  Aviation  Regulations 
(14  CFR  part  23).  The  electrical 
distribution  bus  was  added  as  part  of 
STC  SA3777NM  to  provide  electrical 
power  to  the  additional  engine-related 
loads.  This  distribution  bus  is 
connected  to  the  battery  through  the 
master  solenoid  with  a  10-gauge  wire.  If 
a  fault  in  this  wire  should  occur,  a 
hazard  in  the  form  of  smoke  or  fire  in 
the  cockpit  could  result.  If  a 
determination  is  made  that  the  original 
electrical  system  is  similarly  protected 
and  poses  a  safety  hazard,  then  another 
NPRM  may  be  issued  to  address  that 
condition.  The  final  rule  will  not  change 
as  a  result  of  this  comment. 

Comment  No.  3:  Loadmeter  vs. 
Ammeter 

A  commenter  states  that  installing  a 
loadmeter  should  not  be  mandatory. 
The  commenter  states  that  the  ammeter 
is  more  useful  to  pilots  and  mechanics 
in  performing  their  duties. 

The  FAA  does  not  concur.  In  the 
original,  unmodified  electrical  system, 
the  ammeter  shunt  is  placed  between 
the  battery  and  the  electrical 
distribution  busses,  so  it  properly 
indicates  that  the  current  load.  With  the 
incorporation  of  STC  SA3777NM,  the 
additional  engine-related  electrical 
loads  were  added  to  the  battery  side  of 
the  shunt.  As  a  result,  the  ammeter  does 
not  indicate  the  total  and  actual 
electrical  load  from  (and  to)  the  battery. 
The  ammeter  is  providing  misleading 
information.  The  loadmeter  was 
proposed  by  the  STC  holder  as  a 
solution  and  as  a  means  to  keep  the 
disturbance  to  existing  wiring  to  a 
minimum.  If  the  commenter  wants  to 
use  an  ammeter  in  lieu  of  a  loadmeter. 


he/she  may  submit  the  appropriate 
information  and  apply  for  an  alternative 
method  of  compliance  (AMOC),  as 
specified  in  paragraph  (c)  of  the  AD. 
The  final  rule  will  not  change  as  a  result 
of  this  comment. 

Comment  No.  4:  Over-Voitage 
Protection 

Two  commenters  agree  with  the 
proposal  and  state  that  addressing  over- 
voltage  protection  is  a  necessity  for  the 
voltage  regulator. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  the 
change  in  compliance  time  and  minor 
editorial  corrections.  The  FAA  has 
determined  that  the  compliance  time 
change  and  the  minor  corrections  will 
not  change  the  meaning  of  the  AD  and 
will  not  add  any  additional  burden 
upon  the  public  than  was  alreadv 
proposed. 

Cost  Impact 

The  FAA  estimates  that  17  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
20  workhours  per  airplane  to 
accomplish  this  action,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  cost  approximately 
$2,000  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$54,400,  or  $3,200  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  PaH  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-18-08  Bombardier  Inc.  (formerly 
deHavilland,  Inc.):  .Amendment  39- 
10724;  Docket  No.  97-CE-120-.'\D 
Applicability:  Model  (Otter)  DHC-3 
airplanes,  all  serial  numbers,  certificated  in 
any  categor>-,  that  have  been  modified  by 
A.M.  Luton  Supplemental  Type  Certificate 
(STC)  No.  SA3777NM. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision  that  has  the  applicable  STC 
incorporated,  regardless  of  whether  it  has 
been  modified,  altered,  or  repaired  in  the 
area  subject  to  the  requirements  of  this  AD. 
For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/op>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  ^  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sf)ecific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  14 
calendar  months  after  the  effective  date  of 
this  AD.  unless  already  accomplished. 

To  prevent  electrical  system  failure  caused 
by  inadequate  electrical  system  requirements, 
which  could  result  in  the  loss  of  the  engine 
instruments  or  a  possible  electrical  fire  in  the 
airplane's  cockpit,  accomplished  the 
following: 

(a)  Replace  the  voltage  regulator  and  the 
voltage-ammeter  gauge,  and  modify  the 
auxiliary  bus  systems  in  accordance  with 
A.M.  Luton  Electrical  System  Schematic, 
Drawing  20075,  Rev.  G  and  E  Sheets  1,2. 
and  3.  dated  May  15.  1998,  w.'.ich  is 
referenced  in  A..M.  Luton  Service  Information 
Letter  No.  SA-SIL-98-11-03,  "Electrical 
Systems",  Revision  A,  dated  May  15,  1998. 
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(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  mav  be 
approved  by  the  Manager.  Seattle  Aircraft 
Certification  Office  (AGO).  FAA.  1601  Lind 
Avenue.  SVV.  Kenton.  Washington  980.55- 
4056.  The  request  shall  be  forwarded  through 
an  appropriate  FA.A  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  Seattle  AGO. 

(d)  Questions  or  technical  information 
related  to  A.M.  Luton  Electrical  Systems 
Schematic.  Drawing  20075.  Rev.  G  and  E. 
Sheets  1.  2.  and  3.  dated  May  15,  1998.  and 
A.M.  Luton  Service  Information  Letter  No. 
SA-SIL-98-11-03.  "Electrical  Systems", 
Revision  A,  dated  May  15,  1998,  should  be 
directed  to  A.M.  Luton,  3025  Eldridge  Ave., 
Bellingham,  WA  98226;  telephone;  (360) 
671-7817,  facsimile;  (360)  671-7820.  This 
service  information  may  be  examined  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

(e)  The  replacements  and  modifications 
required  by  this  AD  shall  be  done  in 
accordance  with  A.M.  Luton  Electrical 
System  Schematic,  Drawing  20075.  Rev.  G. 
and  E.  Sheets  1.  2,  and  3.  dated  May  15, 
1998,  which  is  referenced  in  A.M.  Luton 
Service  Information  Letter  No.  SA-SIL-98- 
11-03.  "Electrical  Systems",  Revision  A, 
dated  May  15.  1998.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  LI.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  A.M.  Luton,  3025  Eldridge 
Ave.,  Bellingham,  VVA  98226.  Copies  may  be 
insf>ected  at  the  FAA,  Central  Region.  Office 
of  the  Regional  Counsel.  Room  1558,  601  E. 
12th  Street.  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  .NW,  suite  700,  Washington, 
DC. 

(0  This  amendment  becomes  effective  on 
October  10,  1998. 

Issued  in  Kansas  City,  Missouri,  on  August 
18,  1998. 
James  E.  Jackson, 

Acting  Manager.  Snnall  Airplane  Directorate, 

Aircraft  Certification  Sen,- ice 

[FR  Doc.  98-22824  Filed  8-26-98;  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION      SUPPLEMENTARY  INFORMATION: 


Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-02-AD;  Amendment  39- 
10721;  AD  98-18-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Alexander 
Schleicher  Segelflugzeugbau  Models  K 
8  and  K  8  B  Sailplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Alexander  Schleicher 
Segelflugzeugbau  (Alexander 
Schleicher)  Models  K  8  and  K  8  B 
sailplanes.  This  AD  requires  inspecting 
the  canopy  hood  lock  assembly  to 
assure  that  the  height  of  the  cam  is  at 
least  2  millimeters  (mm),  and  modifying 
or  replacing  any  canopy  hood  lock 
assembly  where  the  cam  is  less  than  2 
mm  in  height.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Germany. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  the  canopy  from 
coming  open  in  flight  because  the  height 
of  the  locking  cam  is  less  than  2  mm, 
which  could  result  in  loss  of  the  canopy 
with  consequent  pilot  injury. 
DATES:  Effective  October  12,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  12, 
1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Alexander  Schleicher  Segelflugzeugbau, 
6416  Poppenhausen,  Wasserkuppe, 
Federal  Republic  of  Germany; 
telephone;  49.6658.890  or  49.6658.8920; 
facsimile;  49.6658.8923  or 
49.6658.8940.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-02- 
AD.  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Kiesov,  Project  Officer,  Sailplanes/ 
Gliders,  FAA,  Small  Airplane 
Directorate,  Aircraft  Certification 
Service,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106;  telephone;  (816) 
426-6934;  facsimile:  (816)  426-2169. 


Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  all  Alexander  Schleicher 
Models  K  8  and  K  8  B  sailplanes  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  June  9,  1998  (63  FR  31368).  The 
NPRM  proposed  to  require  inspecting 
the  canopy  hood  lock  assembly  to 
assure  that  the  height  of  the  cam  is  at 
least  2  mm,  and  modifying  or  replacing 
any  canopy  hood  lock  assembly  where 
the  cam  is  less  than  2  mm  in  height. 
Accomplishment  of  the  proposed  action 
as  specified  in  the  NPIWvI  would  be  in 
accordance  with  Alexander  Schleicher 
Technical  Note  No.  21,  dated  May  12, 
1980. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Germany. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Compliance  Time  of  This  AD 

Although  the  canopy  opening  will 
only  be  unsafe  during  flight,  the 
condition  specified  in  this  AD  is  not  a 
result  of  the  number  of  times  the 
sailplane  is  operated.  The  chance  of  this 
situation  occurring  is  the  same  for  a 
sailplane  with  10  hours  time-in-service 
(TIS)  as  it  will  be  for  a  sailplane  with 
500  hours  TIS.  For  this  reason,  the  FAA 
has  determined  that  a  compliance  based 
on  calendar  time  should  be  utilized  in 
this  AD  in  order  to  assure  that  the 
unsafe  condition  is  addressed  on  all 
sailplanes  in  a  reasonable  time  period. 

Cost  Impact 

The  FAA  estimates  that  100  sailplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
1  workhour  per  sailplane  to  accomplish 
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the  inspection,  and  that  the  average 
labor  rate  is  S60  per  work  hour.  No  parts 
will  be  required  to  accomplish  the 
modification.  Parts  will  cost  $50  per 
sailplane  if  the  replacement  option  is 
chosen  over  the  modification.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $11,000,  or  $110  per  sailplane  if 
the  replacement  option  is  chosen;  or 
$6,000,  or  $60  per  sailplane  if  the 
modification  option  is  chosen. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 


§39.13     [Amended] 

2.  Section  39.13  is  amended  bv 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-1  a-05  Alexander  Schleicher 

Segeiflugzeugbau:  Amendment  39- 
10721;  Docket  .No.  98-CE-02-AD. 

Applicability:  Models  K  8  and  K  8  B 
sailplanes,  all  serial  numbers,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicabilitv 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .AD.  For 
sailplanes  that  have  been  modified,  altered. 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  ,AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  .AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  the  canopy  from  coming  open 
in  flight  because  the  height  of  the  locking 
cam  is  less  than  2  millimeters  (mm),  which 
could  result  in  loss  of  the  canopy  with 
consequent  pilot  injury,  accomplish  the 
following: 

(a)  Within  the  next  3  calendar  months  after 
the  effective  date  of  this  AD.  inspect  the 
canopy  hood  lock  assembly  to  assure  that  the 
height  of  the  cam  is  at  least  2  mm.  in 
accordance  with  Alexander  Schleicher 
Technical  Note  No.  21,  dated  May  12.  1980. 

(b)  Prior  to  further  flight  after  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  accomplish  one  of  the  following,  if 
applicable: 

(1)  Modify  (file)  any  canopy  hood  lock 
assembly  where  the  cam  is  less  than  2  mm 
in  height,  in  accordance  with  Alexander 
Schleicher  Technical  Note  No.  21,  dated  Mav 
12.  1980;  and  apply  a  corrosion  preventative 
(alodine  or  equivalent  substitute):  or 

(2)  Replace  any  canopy  hood  lock  assembly 
where  the  cam  is  less  than  2  mm  in  height, 

in  accordance  with  the  applicable 
maintenance  manual. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Manager,  Small 
Airplane  Directorate,  Aircraft  Certification 
Service,  1201  Walnut,  suite  900.  Kansas  City, 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FA.A 
Maintenance  Inspector,  who  mav  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Small  .Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  .Alexander  Schleicher  Technical 
Note  No.  21.  dated  May  12.  1980.  should  be 
directed  to  .Alexander  Schleicher 
.Segeiflugzeugbau,  6416  Poppenhausen. 
Federal  Republic  of  Germany,  telephone: 
49.6658.890  or  49. 66.=i8. 892(1:  facsimile: 

49  6658.8923  or  49.6658.8940.  This  ser\ice 
information  may  be  examined  at  the  F.A.A. 
Central  Region.  Office  of  the  Regional 
Counsel.  Room  1558.  601  E.  12th  Street. 
Kansas  City.  Missouri  64106. 

(f)  The  inspection  and  modification 
required  by  this  .AD  shall  be  done  in 
accordance  with  .Alexander  Schleicher 
Technical  Note  .\o  21.  dated  May  12.  1980. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51   Copies  may  be  obtained 
from  Alexander  Schleicher  Segeiflugzeugbau. 
6416  Poppenhausen.  Federal  Republic  of 
Germany.  Copies  may  be  inspected  at  the 
FAA.  Central  Region.  Office  of  the  Regional 
Counsel.  Room  1558.  601  E.  12th  .Street. 
Kansas  City.  .Missouri,  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW.  suite  700.  Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  .AD  No.  80-158.  dated  June  16. 
1980. 

(g)  This  amendment  becomes  effective  on 
October  12,  1998. 

Issued  in  Kansas  City,  Missouri,  on  August 
18,  1998. 

James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate. 

Aircraft  Certification  Senice. 

|FR  Doc.  98-22823  Filed  8-26-98.  8:45  am! 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-111-AD;  Amendment 
3»-10723;  AD  98-18-07] 

RIN  2120-AAM 

Airworthiness  Directives;  Pilatus 
Britten-Norman  Ltd.  BN-2,  BN-2A,  BN- 
2B,  and  BN-2A  MK.  1 1 1  Series 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Pilatus  Britten- 
Norman  Ltd.  (FBN)  BN-2,  BN-2A,  BN- 
2B,  and  BN-2A  MK.  Ill  series  airplanes 
that  are  equipped  with  a  PF<N 
Modification  NB/M/256,  ;iOA  generator 
system.  This  AD  requires  inspecting  the 
airplanes  that  are  equipped  with  a  50A 
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generator  system  for  a  70A  generator.  If 
a  70A  generator  is  installed,  this  AD 
requires  replacing  the  70A  generator 
with  a  50A  generator,  or  (for  the  BN-2. 
BN-2A,  and  BN-2B  series  only) 
upgrading  the  airplane  generator  system 
to  a  70A  system  to  match  the  70A 
generator.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  the  United 
Kingdom.  The  actions  specified  by  this 
AD  are  intended  to  detect  and  correct 
damage  to  the  components  of  the 
electrical  system,  which  could  result  in 
electrical  system  failure  during  critical 
pha.ses  of  flight. 
DATES:  Effective  October  12,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  12, 
1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Pilatus  Britten-Norman,  Ltd.. 
Bembridge,  Isle  of  Wight,  United 
Kingdom,  P035  5PR.  This  information 
may  also  be  examined  at  the  Federal 
Aviation  Administration  (FAA).  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE- 
111-AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City.  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NVV,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  Chudy.  Project  Officer.  FAA. 
Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City, 
Missouri,  64106;  telephone  (816)  426- 
6932,  facsimile  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  PBN  BN-2.  BN-2  A, 
BN-2B,  and  BN-2A  MK.  Ill  series 
airplanes  that  are  equipped  with  a  PBN 
Modification  NB/M/256,  50A  generator 
system,  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  June  9,  1998  (63 
FR  31370).  The  NPRM  proposed  to 
require: 

•  inspecting  the  airplane  for  a  70A 
generator  installed  on  a  50A  generator 
system; 

•  for  PBN  BN-2A  MK.  Ill  series 
airplanes,  if  a  70A  generator  is  installed 
on  a  50 A  generator  system,  the  NPRM 
proposed  to  require  replacing  the  70A 
generator  with  a  50A  generator; 


•  for  the  BN-2,  BN-2A,  and  BN-2B 
series  airplanes,  the  NPRM  proposed  to 
require  either  replacing  the  70A 
generator  with  a  50A  generator;  or 
upgrading  the  50A  generator  system  to 

a  70A  generator  system  by  incorporating 
PBN  Modification  NB/M/1148;  and, 

•  if  PBN  Modification  NB/M/1148  is 
incorporated,  the  NPRM  proposed  to 
require  the  incorporation  of  PBN 
Modification  NB/M/1571  (which 
improves  the  diodes  on  the  70A 
generator  system). 

Accompfishment  of  the  proposed 
actions  as  specified  in  the  NPRM  would 
be  in  accordance  with  PBN  Service 
Bulletin  No.  BN-2/SB.229.  dated 
October  17,  1996,  and  PBN  Service 
Bulletin  No.  BN-2/SB.228,  Issue  2. 
dated  January  17,  1996. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  the  United 
Kingdom. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  "AA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

This  Action  as  it  Relates  to  Current 
ADs 

The  FAA  recently  issued  AD  98-04- 
17,  Amendment  39-10329  (63  FR  7696, 
February  17,  1998),  which  requires  that 
any  PBN  BN-2,  BN-2A,  and  BN-2B 
series  airplanes  that  are  not  equipped 
with  Modification  NB/M/1571,  but  are 
equipped  with  PBN  Modification  NB/ 
M/1148  (which  incorporates  the  70A 
generator  system)  should  also  be 
equipped  with  PBN  Modification  NB/ 
M/1571.  AD  98-04-17  does  not  affect 
any  airplane  that  is  equipped  with  a 
50A  generator  system. 

Since  this  AD  provides  an  option  that 
requires  accomplishment  of  AD  98-04- 
17,  the  FAA  is  including  reference  of 
other  similar  AD  requirements. 
Operators  of  BN-2,  BN-2A,  and  BN-2B 
series  airplanes  that  have  70A 
generators  installed  on  50A  generator 
systems,  and  choose  the  option  of 


upgrading  their  50A  generator  system  to 
a  70A  generator  system,  will  be  subject 
to  the  requirements  in  AD  98-04-17. 
This  AD  concurrently  requires  installing 
higher  amperage  diodes  in  the  70A 
generator. 

Pilatus  Britten-Norman  informed  the 
FAA  that  Modification  NB/M/1148  or 
Modification  NB/M/1571  is  not 
approved  for  incorporation  on  the  BN- 
2 A  MK.  Ill  series  airplanes. 

Cost  Impact 

The  FAA  estimates  that  80  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
7  workhours  per  airplane  to  accomplish 
this  action,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Parts 
cost  approximately  $500  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $73,600.  or  $920  per 
airplane. 

Compliance  Time  of  This  AD 

The  condition  addressed  by  this  AD  is 
not  caused  by  operation  of  the  aircraft 
where  the  affected  generators  are 
installed.  The  need  for  the  generator 
system  modification  or  replacement  has 
no  correlation  to  the  number  of  times 
the  equipment  is  utilized  or  the  age  of 
the  equipment.  For  this  reason,  the 
compliance  time  of  this  AD  is  presented 
in  calendar  time  instead  of  hours  time- 
in-service  (TIS). 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-18-07  Pilatus  Britten-Norman  Ltd.: 

Amendment  39-10723;  Docket  No.  97-CE- 
111-AD. 

Applicability:  Models  BN-2,  BN-2A,  BN- 
2A-2,  BN-2A-3.  BN-2A-6,  BN-2A-8.  BN- 
2A-9,  BN-2A-20,  BN-2A-21,  BN-2A-26, 
BN-2A-27,  BN-2B-20,  BN-2B-21.  BN-2B- 
26,  BN-2B-27,  BN-2A  MK.  Ill,  BN-2A  MK. 
111-2,  and  BN-2A  MK.  111-3  airplanes,  all 
serial  numbers,  certificated  in  any  category, 
that  are  equipped  with  PBN  Modification 
NB/M/256,  a  50A  Generator  System. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 

The  request  should  include  an  assessment 
of  the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  3 
calendar  months  after  the  effective  date  of 
this  AD,  unless  already  accomplished. 

To  detect  and  correct  damage  to  the 
components  of  the  generator  system,  which 
could  result  in  generator  system  failure 
during  critical  phases  of  flight,  accomplish 
the  following: 

(a)  Inspect  the  generator  system  for  the 
installation  of  a  70A  generator  in  accordance 
with  the  Inspection  section  of  Pilatus  Britten- 
Norman  (PBN)  Service  Bulletin  (SB)  No.  BN- 
2/SB.229,  dated  October  17,  1996. 

(b)  If  a  70A  generator  is  installed, 
accomplish  the  following,  as  applicable: 

(1)  For  Models  BN-2.  BN-2A,  BN-2A-2. 
BN-2A-3.  BN-2A-6.  BN-2A-8.  BN-2A-9. 
BN-2A-20.  BN-2A-21.  BN-2A-26,  BN-2A- 
27,  BN-2B-20,  BN-2B-21,  BN-2B-26,  and 


BN-2B-27  airplanes,  prior  to  further  flight, 
either: 

(i)  Replace  the  70A  generator  with  a  50A 
generator  in  accordance  with  the 
Replacement  section  of  PBN  SB  .No.  BN-2/ 
SB. 229.  dated  October  17.  1996;  or 

(ii)  Incorporate  PBN  Modification  .\B/M/ 
1 148  (a  70A  generator  system)  in  accordance 
with  the  appropriate  Pilatus  Britten-Norman 
maintenance  manual;  and.  incorporate  PB.\ 
Modification  NB/M/1571  (installation  of 
improved  generator  diodes)  in  accordance 
with  PBN  SB  No.  B.\'-2/228,  Issue  2,  dated 
January'  17,  1996. 

Note  2:  Incorporating  PBN  Modification 
NB/M/1571  is  the  same  action  required  by 
AD  98-04-17.  Amendment  39-10329. 

(2)  For  Models  BN-2A  MK.  m,BN-2A 
MK.  111-2.  and  BN-2A  MK.  111-3  airplanes, 
prior  to  further  flight,  replace  the  70A 
generator  with  a  50A  generator  in  accordance 
with  the  Replacement  section  of  PBN  SB  No. 
BN-2/SB.229,  dated  October  17.  1996. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .\D 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  mav  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900.  Kansas 
City.  Missouri.  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  spnd  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  PBN  Service  Bulletin  No.  BN-2/ 
SB. 229,  dated  October  17,  1996.  or  PB.M 
Service  Bulletin  No.  BN-2/SB.228.  Issue  2. 
dated  January  17. 1996.  should  be  directed  to 
Pilatus  Britten-Norman,  Ltd.,  Bembridge.  Isle 
of  Wight,  United  Kingdom.  P035  5PR.  This 
service  information  may  be  examined  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

(f)  The  inspection,  replacement,  and 
modifications  required  by  this  AD  shall  be 
done  in  accordance  with  Pilatus  Britten- 
Norman  Service  Bulletin  No.  BN-2/SB.229, 
dated  October  17,  1996,  or  Pilatus  Britten- 
Norman  Service  Bulletin  No.  BN-2/SB.228. 
Issue  2,  dated  January  17,  1996. 

(1)  The  incorjxjration  by  reference  of 
Pilatus  Britten-Norman  Service  Bulletin  No. 
BN-2/SB.228,  Issue  2,  dated  January  17, 
1996.  was  approved  previously  by  the 
Director  of  the  Federal  Register  as  of  March 
23,  1997  (62  FR  4909,  February-  3,  1997). 

(2)  The  incorporation  by  reference  of 
Pilatus  Britten-Norman  Service  Bulletin  No. 
BN-2/SB.229.  dated  October  17.  1996.  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
Pilatus  Britten-Norman.  Copies  may  be 


inspected  at  the  FAA.  Central  Region.  Office 
of  the  Regional  Counsel.  Room  1558.  601  E 
12th  Street.  Kansas  City.  Missouri,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.  suite  700.  Washington. 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  AD  007-10-96,  not  dated 

(g)  This  amendment  becomes  effective  on 
October  12.  1998 

Issued  in  Kansas  Citv.  Missouri,  on  August 
18, 1998 

James  E.  Jackson. 

Acting  Manager.  Small  Airplane  Directorate. 

Aircraft  Certification  Service 

IFR  Doc.  98-22822  Filed  8-26-98:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  98-NM-136-AD;  Amendment 
39-10719;  AD  98-18-03] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-90-dO  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-90-30  series 
airplanes,  that  requires  modification  of 
the  wiring  of  the  strake  ice  protection 
system  (SIPS).  This  amendment  is 
prompted  by  a  report  of  a  fire  in  the 
electrical  and  electronic  compartment  of 
a  Model  MI>-90-30  series  airplane.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  an  electrical  short 
circuit  of  the  wiring  of  the  SIPS,  which 
could  result  in  a  fire  in  the  electrical 
and  electronic  compartment  of  the 
airplane. 
DATES:  Effective  October  1.  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  1 . 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  The  Boeing  Company,  Douglas 
Products  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846.  Attention:  Technical 
Publications  Business  Administration. 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 


45688  Federal  Register/ Vol.  63,  No.  166 /Thursday.  August  27,  1998 /Rules  and  Regulations 


Docket,  1601  Lind  Avenue,  SVV.. 
Renton,  Washington;  or  at  the  FAA. 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard.  Lakewood. 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  N\V.. 
suite  700.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Y.  Mabuni.  Aerospace  Engineer. 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-^137;  telephone  (562)  627-5341; 
fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  MD-90-30  series 
airplanes  was  published  in  the  Federal 
Register  on  May  28,  1998  (63  FR  29155). 
That  action  proposed  to  require 
modification  of  the  wiring  of  the  strake 
ice  protection  system  (SIPS). 

ComiTients 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  66  Model 
MD-90-30  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  23  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  15  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  The  cost 
of  required  parts  will  be  minimal.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$20,700,  or  $900  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Fle.xibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-18-03     McDonnell  Douglas:  Amendment 
39-10719.  Docket  98-NM-136-AD. 

Applicability:  Model  MD-90-30  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD9O-30A021,  dated 
March  31,  1998;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 


requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  electrical  short  circuit  of  the 
wiring  of  the  strake  ice  protection  system 
(SIPS),  which  could  result  in  a  fire  in  the 
electrical  and  electronic  compartment  of  the 
airplane,  accomplish  the  following: 

(a)  Within  180  days  after  the  effective  date 
of  this  AD,  modify  the  wiring  of  the  SIPS  and 
perform  a  resistance  test  of  the  electrical 
insulation  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  MD90- 
30A021,  dated  March  31,  1998.  If  any  strake 
heating  wiring  fails  the  resistance  test,  prior 
to  further  flight,  replace  the  discrepant 
wiring  with  new  wiring,  and  repeat  the 
resistance  test,  in  accordance  with  the  alert 
service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD90-30A021,  dated  March  31. 
1998.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  The  Boeing  Company,  Douglas  Products 
Division,  3855  Lakewood  Boulevard,  Long 
Beach,  California  90846,  Attention:  Technical 
Publications  Business  Administration,  Dept. 
C1-L51  (2-60).  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SVV.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
October  1,  1998. 
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Issued  in  Renton,  Washington,  on  August 
19,  1998. 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  98-22820  Filed  8-26-98;  8:45  am] 

DILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  95-NM-200-AD;  Amendment 
39-10718;  AD  9S-18-02] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300-600  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Industrie  Model 
A300-600  series  airplanes,  that 
currently  requires  inspections  to  detect 
cracks  in  the  center  spar  sealing  angles 
adjacent  to  the  pylon  rear  attachment 
and  in  the  adjacent  butt  strap  and  skin 
panel,  and  correction  of  discrepancies. 
This  amendment  requires  that  the  initial 
inspections  be  accomplished  at  reduced 
thresholds.  This  action  also  limits  the 
applicability  of  the  existing  AD.  This 
amendment  is  prompted  by  reports  of 
cracking  in  the  vertical  web  of  the 
center  spar  sealing  angles  of  the  wing. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  crack  formation  in 
the  sealing  angles;  such  cracks  could 
rupture  and  lead  to  subsequent  crack 
formation  in  the  bottom  skin  of  the 
wing,  and  resultant  reduced  structural 
integrity  of  the  center  spar  section  of  the 
wing. 

DATES:  Effective  October  1.  1998. 

The  incorporation  by  reference  of 
Airbus  Industrie  Service  Bulletin  A300- 
57-6027.  Revision  2.  dated  September 
13.  1994,  as  listed  in  the  regulations,  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  1,  1998. 

The  incorporation  by  reference  of 
Airbus  Industrie  Service  Bulletin  No. 
A300-57-6027,  including  Appendix  1. 
dated  October  8,  1991,  as  listed  in  the 
regulations,  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
January  5,  1994  (58  FR  64112.  December 
6.  1993). 

ADDRESSES:  The  sen,'ice  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 


Maurice  Bellonte.  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SVV.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NVV.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  93-23-07, 
amendment  39-8741  (58  FR  64112, 
December  6,  1993),  which  is  applicable 
to  all  Airbus  Industrie  Model  A300-600 
series  airplanes,  was  published  in  the 
Federal  Register  on  June  18,  1997  (62 
■FR  33040).  The  action  proposed  to 
supersede  AD  93-23-07  to  continue  to 
require  inspections  to  detect  cracks  in 
the  center  spar  sealing  angles  adjacent 
to  the  pylon  rear  attachment  and  in  the 
adjacent  butt  strap  and  skin  panel,  and 
correction  of  any  discrepancies.  The 
action  proposed  to  require  that  the 
initial  inspections  be  accomplished  at 
reduced  thresholds,  and  proposed  to 
limit  the  applicabilitv  of  the  existing 
AD. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  to  Adopt  "Adjustment  for 
Range"  Compliance  Times 

One  commenter,  the  manufacturer, 
requests  that  the  proposed  AD  be 
revised  to  utilize  the  "adjustment  for 
range"  concept  for  required  compliance 
thresholds  as  recommended  by  Airbus 
Industrie.  The  commenter  states  that,  in 
comparison  to  the  compliance  times 
specified  in  the  related  French 
airworthiness  directive,  the  compliance 
thresholds  specified  for  paragraphs  (c) 
and  (d)  of  the  proposed  AD  would 
significantly  reduce  compliance  time  for 
U.S.  operators.  The  commenter 
considers  this  difference  in  the  planned 
compliance  intervals  to  be  a  change  in 
the  FAA's  policy  regarding  inspections, 
which  is  not  linked  to  the  need  to 
address  the  unsafe  condition,  since  no 
technical  reason  is  provided  for  the 
difference.  Such  a  deviation  is  a 
departure  from  previously  stated  FAA 


policy,  which  mentions  a  preference  for 
identical  compliance  times  between  the 
FAA  and  other  airvv-orthiness  authorities 
such  as  the  Direction  Generale  de 
I'Aviation  Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France.  The 
commenter  further  states  that  the 
proposed  AD.  if  adopted,  would  undulv 
penalize  U.S.  operators  of  affected 
Airbus  Industrie  Model  A300-600  series 
airplanes. 

The  FAA  does  not  concur.  As  stated 
in  the  preamble  of  the  proposed  AD. 
utilization  of  "adjustment  for  range" 
calculations  may  present  difficulties  in 
determining  if  the  applicable  actions 
have  been  accomplished  within  the 
appropriate  compliance  time.  While 
such  adjustable  compliance  times  are 
utilized  as  part  of  the  Maintenance 
Review  Board  program,  thev  do  not  fit 
practically  into  the  AD  tracking  process 
for  operators  or  for  Principal 
Maintenance  Inspectors  attempting  to 
ascertain  compliance  with  AD's.  Based 
on  reviews  of  the  "adjustment  for 
range"  calculations  with  the  FAA 
Aircraft  Evaluation  Group,  and  in 
further  consultation  with  the 
manufacturer,  the  FAA  has  determined 
that  fixed  compliance  times  should 
continue  to  be  specified  for 
accomplishment  of  the  actions  required 
by  this  AD.  However,  operators  may 
request  an  extension  of  the  compliance 
times  of  this  AD  in  accordance  with  the 
"adjustment  for  range"  formula,  under 
the  provisions  of  paragraph  (g)(2)  of  the 
final  rule. 

Additionally,  the  FAA  acknowledges 
that  a  conservative  estimate  of  the 
average  fiight  time  per  flight  cycle 
(landing)  was  used  in  development  of 
the  compliance  times  for  the  actions 
required  by  paragraphs  (c)  and  (d)  of  the 
AD.  Therefore,  after  additional  review  of 
the  average  flight  utilization  of  the  U.S. 
fleet,  the  FAA  has  determined  that  the 
fixed  compliance  thresholds  may  be 
extended  somewhat,  and  that  these 
compliance  thresholds  also  should  be 
specified  in  flight  hours,  as  well  as 
flight  cycles.  Accordingly,  paragraphs 
(c)  and  (d)  of  the  final  rule  have  been 
revised  to  increase  the  compliance 
threshold  specified  in  fiight  cvcles.  and 
to  add  a  compliance  threshold  specified 
in  fiight  hours.  The  extension  of  the 
fiight  cycle  threshold  is  expected  to 
provide  additional  fiexibilitv  for 
operators  in  planning  for 
accomplishment  of  the  required  actions 
of  this  AD.  and  the  addition  of  fiight 
hours  will  not  be  restrictive  to  anv  U  S 
operator.  The  co.st  impact  intormation 
and  Note  2  of  the  AD  also  have  been 
revised  to  refiect  these  changes  to  the 
compliance  thresholds  and  intervals  of 
the  final  rule. 
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Request  To  Increase  Grace  Period 

One  comnienter  requests  that  the 
grace  period  for  accomplishment  of  the 
actions  required  bv  para^^raph  (c)  of  the 
proposed  AD  he  increased  from  500  to 
1,000  flight  cycles.  This  commenter 
states  that  the  rule,  as  proposed,  lowers 
the  inspec;tion  threshold  to  4.R38  total 
flight  cycles.  Because  its  fleet  of  affected 
airplanes  has  already  passed  this 
threshold,  the  required  actions  would 
need  to  be  accomplished  within  .500 
flight  cvcles  after  the  effective  date  of 
the  AD,  and  those  actions  cannot  be 
accomplished  in  this  timeframe  at  a  line 
station.  However,  an  increase  in  the 
grace  period  to  1,000  tlight  cycles  would 
allow  this  operator  to  accomplish  the 
required  actions  at  a  main  maintenance 
base. 

The  FAA  does  not  concur  with  the 
request  to  extend  the  grace  period.  As 
discussed  previously,  the  FAA  has 
determined  that  the  compliance 
threshold  and  intervals  may  be 
extended  for  accomplishment  of  the 
actions  required  by  paragraphs  (c)  and 
(d)  of  this  AD.  The  initial  compliance 
threshold  required  by  paragraph  (c)  has 
been  revised  from  4,638  total  flight 
cycles  to  require  accomplishment  of  the 
required  actions  "Prior  to  accumulation 
of  10,600  total  flight  cycles  or  22,600 
total  flight  hours,  whichever  occurs 
first."  With  this  extension  of  the 
compliance  threshold,  the  FAA 
considers  that  operators  will  have 
adequate  time  to  accomplish  the 
required  actions,  and  has  determined 
that  no  further  changes  to  the 
compliance  times  of  the  AD  are 
necessary- 
Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  34  Model 
A300-600  series  airplanes  of  U.S. 
registry  that  will  be  affected  by  this  AD. 

The  requirements  of  this  AD  will  not 
add  any  new  additional  economic 
burden  on  affected  operators,  other  than 
the  costs  that  are  associated  with  the 
initial  inspection  being  required  earlier 
than  would  have  been  required  by  AD 
93-23-07  (inspection  is  now  required 
within  10,600  total  landings  or  22,260 
total  flight  hours,  rather  than  12.000 


total  landings,  for  certain  airplanes;  and 
within  13,200  total  landings  or  27.720 
total  tlight  hours,  rather  than  15,000 
total  landings,  for  certain  other 
airplanes).  The  current  costs  associated 
with  AD  93-23-07  are  reiterated  in  their 
entirety  (as  follows)  for  the  convenience 
of  affected  operators. 

The  costs  associated  with  the 
currently  required  inspections  entail  8 
work  hours  per  airplane,  per  inspection, 
at  an  average  labor  rate  of  $60  per  work 
hour.  (This  figure  does  not  include  the 
time  necessary  for  gaining  access  and 
closing  up.)  Based  on  these  figures,  the 
cost  impact  of  this  AD  on  U.S.  operators 
is  estimated  to  be  $16,320,  or  $480  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory-  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1,  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8741  (58  FR 
64112,  December  6.  1993).  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-10718.  to  read  as 
follows: 

98-18-02  Airbus  Industrie:  Amendment  39- 
10718.  Docket  95-NM-200-AD. 
Supersedes  AD  93-23-07,  Amendment 
39-8741. 

Applicability:  Model  A300-600  series 
airplanes,  as  listed  in  Airbus  Service  Bulletin 
A30&-57-6027,  Revision  2,  dated  September 
13.  1994;  certificated  in  any  categorv'. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  Paragraphs  (a)  and  (b)  of  this  AD 
restate  the  requirements  for  initial  and 
repetitive  inspections  contained  in 
paragraphs  (a)  and  (c)  of  AD  93-23-07. 
Therefore,  for  operators  that  have  previously 
accomplished  at  least  the  initial  inspection  in 
accordance  with  AD  93-23-07,  paragraphs 
(c)  and  (d)  of  this  AD  require  that  the  next 
scheduled  inspection  be  performed  within 
6.000  landings  or  12,600  flight  hours, 
whichever  occurs  first,  after  the  last 
inspection  performed  in  accordance  with 
paragraph  (a)  or  (c)  of  AD  93-23-07,  or 
within  500  landings  after  the  effective  date  of 
this  AD,  whichever  occurs  later. 

To  prevent  crack  formation  in  the  sealing 
angles,  which  could  rupture  and  lead  to 
subsequent  crack  formation  in  the  bottom 
skin  of  the  wing,  and  resultant  reduced 
structural  integrity  of  the  center  spar  section 
of  the  wing,  accomplish  the  following: 

Restatement  of  Certain  Requirements  of  AD 
93-23-07 

(a)  For  those  airplanes  on  which  the 
modification  described  in  Airbus  Repair 
Drawing  R571^0588  has  not  been 
accomplished:  Perform  high  frequency  eddy 
current  (HFEC)  inspections  to  detect  cracks 
in  the  center  spar  sealing  angles  adjacent  to 
Rib  8,  in  accordance  with  Airbus  Industrie 
Service  Bulletin  No.  A300-57-6027,  dated 
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October  8,  1991.  or  Revision  2,  dated 
September  13.  1994,  at  the  time  specified  in 
paragraph  (a)(1).  (a)(2),  or  (a)(3)  of  this  AD, 
as  applicable.  After  the  effective  date  of  this 
AD.  only  Revision  2  of  the  service  bulletin 
shall  be  used. 

(1)  For  airplanes  that  have  accumulated 
less  than  12.000  total  landings  as  of  January 
5,  1994  (the  effective  date  of  AD  93-23-07,' 
amendment  39-8741):  Prior  to  the 
accumulation  of  12.000  total  landings  or 
within  2.000  landings  after  January  5,  1994. 
whichever  occurs  later;  and  thereafter  at 
intervals  not  to  exceed  6.000  landings  until 
the  inspections  required  by  paragraph  (c)  of 
this  AD  are  accomplished. 

(2)  For  airplanes  that  have  accumulated 
12,000  total  landings  or  more,  but  less  than 
14,000  total  landings  as  of  January  5, 1994: 
Prior  to  the  accumulation  of  14,000  total 
landings  or  within  2.000  landings  after 
January  5, 1994,  whichever  occurs  later:  and 
thereafter  at  intervals  not  to  exceed  6,000 
landings  until  the  inspections  required  by 
paragraph  (c)  of  this  AD  are  accomplished. 

(3)  For  airplanes  that  have  accumulated 
14,000  total  landings  or  more  as  of  January 
5,  1994:  Prior  to  the  accumulation  of  500 
landings  after  January  5,  1994;  and  thereafter 
at  intervals  not  to  exceed  6,000  landings  until 
the  inspections  required  by  paragraph  (c)  of 
this  AD  are  accomplished. 

(b)  For  those  airplanes  on  which  the 
modification  specified  in  Airbus  Repair 
Drawing  R571-40588  has  been 
accomplished:  Prior  to  the  accumulation  of 
15.000  landings  after  accomplishing  the 
modification,  or  within  500  landings  after 
January  5.  1994.  whichever  occurs  later, 
perform  a  HFEC  inspection  to  detect  cracks 
in  the  center  spar  sealing  angles  adjacent  to 
Rib  8,  inaccordance  with  Airbus  Industrie 
Service  Bulletin  No.  A30O-57-6027.  dated 
October  8.  1991.  or  Revision  2.  dated 
September  13,  1994.  Thereafter,  repeat  this 
inspection  at  intervals  not  to  exceed  6,000 
landings  until  the  inspection  required  by 
paragraph  (d)  of  this  AD  is  accomplished. 

New  Requirements  of  this  AD 

(c)  For  those  airplanes  on  which  Airbus 
Modification  08609H5276  (Airbus  Service 
Bulletin  A300-57-6033).  or  the  modification 
specified  in  Airbus  Repair  Drawing  R571- 
40588  or  R571-40942.  has  not  been 
accomplished:  Perform  HFEC  inspections  to 
detect  cracks  in  the  center  spar  sealing  angles 
adjacent  to  Rib  8.  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A300-57-6027. 
Revision  2,  dated  September  13, 1994,  at  the 
later  of  the  times  specified  in  paragraph  (c)(1) 
or  (c)(2),  as  applicable,  and  paragraph  (c)(3) 
of  this  AD.  Repeat  the  inspection  thereafter 
at  intervals  not  to  exceed  6,000  landings  or 
12,600  flight  hours,  whichever  occurs  first. 
Accomplishment  of  these  inspections 
terminates  the  requirements  of  paragraph  (a) 
of  this  AD. 

(1)  For  airplanes  on  which  HFEC 
insjjections  have  not  been  accomplished  in 
accordance  with  AD  93-23-07:  Prior  to  the 
accumulation  of  10.600  total  landings  or 
22,260  total  flight  hours,  whichever  occurs 
first. 

(2)  For  airplanes  on  which  HFEC 
inspections  have  been  accomplished  in 


accordance  with  AD  93-23-07:  Within  6.000 
landings  or  12.600  flight  hours,  whichever 
occurs  first,  after  accomplishment  of  the  last 
inspection  performed  in  accordance  with  the 
requirements  of  paragraph  (a)  of  this  AD. 

(3)  Within  500  landings  after  the  effective 
date  of  this  AD. 

(d)  For  those  airplanes  on  which  Airbus 
Modification  08609H5276  (Airbus  Service 
Bulletin  A300-57-6033)  or  the  modification 
specified  in  Airbus  Repair  Drawing  R571- 
40588  or  R571-40942  has  been 
accomplished:  Perform  a  HFEC  inspection  to 
detect  cracks  in  the  center  spar  sealing  angles 
adjacent  to  Rib  8,  in  accordance  with  Airbus 
Industrie  Service  Bulletin  No.  A30O-57- 
6027,  Revision  2,  dated  September  13.  1994. 
at  the  later  of  the  times  specified  in 
paragraph  (d)(1)  or  (d)(2).  as  applicable,  and 
paragraph  (d)(3)  of  this  AD.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  6,000  landings  or  12.600  flight  hours, 
whichever  occurs  first.  Accomplishment  of 
this  inspection  terminates  the  requirements 
of  paragraph  (b)  of  this  AD. 

(1)  For  airplanes  on  which  HFEC 
inspections  have  not  been  accomplished  in 
accordance  with  AD  93-23-07:  Prior  to  the 
accumulation  of  13.200  landings  or  27.720 
night  hours,  whichever  occurs  first,  after 
accomplishing  the  modification. 

(2)  For  airplanes  on  which  HFEC 
inspections  have  been  accomplished  in 
accordance  with  AD  93-23-07;  Within  6.000 
landings  or  12.600  flight  hours,  whichever 
occurs  first,  after  accomplishment  of  the  last 
inspection  performed  in  accordance  with  the 
requirements  of  paragraph  (b)  of  this  AD. 

(3)  Within  500  landings  after  the  effective 
date  of  this  AD. 

(e)  If  any  crack  is  found  in  the  center  spar 
sealing  angles,  including  cracking  entirely 
through  the  sealing  angle,  during  the 
inspections  required  by  paragraph  (a),  (b).  (c). 
or  (d)  of  this  AD:  Prior  to  further  flight, 
replace  the  pair  of  sealing  angles  on  the 
affected  wing  and  cold  work  the  attachment 
holes,  in  accordance  with  Airbus  Repair 
Drawing  R571-40589  or  R571-40942:  and 
perform  the  repetitive  inspections  required 
by  paragraph  (c)  or  (d)  of  this  AD,  as 
applicable. 

(f)  If  any  sealing  angle  is  found  to  be 
cracked  through  entirely  during  the 
inspections  required  by  paragraph  (a),  (b),  (c), 
or  (d)  of  this  AD:  Prior  to  further  flight, 
perform  additional  inspections  to  detect 
cracks  in  the  adjacent  butt  strap  and  skin 
panel,  in  accordance  with  paragraph  2.B.(5) 
of  Airbus  Industrie  Service  Bulletin  A300- 
57-6027,  Revision  2,  dated  September  13, 
1994.  If  any  crack  is  found  in  the  adjacent 
butt  strap  and  skin  panel,  prior  to  further 
flight,  repair  in  accordance  with  Airbus 
Repair  Drawing  R571-40611. 

(g)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 


(2)  Operators  may  request  an  extension  of 
the  compliance  times  of  this  AD  in 
accordance  with  the  "adjustment  for  range" 
formula  found  in  paragraph  1(d)  of  .Airbus 
Industrie  Service  Bulletin  .^ 300-5 7-602 7. 
Revision  2.  dated  September  13,  1994.  The 
average  flight  time  per  flight  cycle  in  hours 
used  in  this  formula  should  be  for  an 
individual  airplane.  .Average  flight  time  for  a 
group  of  airplanes  may  be  used  if  all 
airplanes  in  the  group  have  flight  times 
differing  by  no  more  than  10  percent.  If 
compliance  times  are  based  on  the  average 
flight  time  for  a  group  of  airplanes,  the 
individual  airplane  flight  times  of  the  group 
must  be  submitted  to  the  Manager. 
International  Branch.  A\M-116.  for  review. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(i)  The  inspections  shall  be  done  in 
accordance  with  Airbus  Industrie  Ser\ice 
Bulletin  No  A300-57-6027.  dated  October  8, 
1991;  and  Airbus  Industrie  Service  Bulletin 
A30O-57-6027.  Revision  2.  dated  September 
13.  1994.  Revision  2  of  Airbus  Industrie 
Service  Bulletin  A30O-57-6027  contains  the 
following  list  of  effective  pages: 


Page  No. 


Revision 

level 

shown 

on  page 


Date  st>own  on  page 


1-7  .. 
8-12 


Septemtjer  13.  1994. 
November  24.  1993. 


The  incorporation  by  reference  of  Airbus 
Industrie  Ser\ice  Bulletin  A300-57-6027, 
Revision  2.  dated  September  13.  1994.  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  The  incorporation  by 
reference  of  Airbus  Industrie  Service  Bulletin 
No.  A30O-57-6027.  including  Appendix  1. 
dated  October  8.  1991.  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  January  5.  1994  (58  FR  64112. 
December  6.  1993).  Copies  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point  .Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  direct  ve  91-253- 
128(B)R1.  dated  .March  1.  1995. 

(j)  This  amendment  becomes  effective  on 
October  1.  1998. 
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Issued  in  Renton.  Washington,  on  .^llgust 
19.  1998. 

Darrell  M.  Pederson, 

Acting  Sfnnager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
|FR  Doc.  98-22818  Filpd  8-26-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-NM-158-AD;  Amendment 
39-10720;  AD  98-18-04] 

RIN2120-AA64 

Airworthiness  Directives;  Aerospatiale 
Model  SN-601  (Corvette)  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Aerospatiale  Model 
SN-601  (Corvette)  series  airplanes,  that 
requires  repetitive  inspections  to  detect 
corrosion,  cracking,  or  rupture  of  the 
support  arms  of  the  aileron  balance 
weights;  and  repair,  if  necessary. 
Accomplishment  of  the  repair 
terminates  the  repetitive  inspection 
requirement  of  this  AD.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  corrosion,  cracking,  or  rupture 
of  the  support  arms  of  the  aileron 
balance  weights,  which  may  cause 
reduced  flutter  damping  or  jamming  of 
the  aileron,  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Effective  October  1,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  1, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Aerospatiale,  316  Route  de 
Bayonne.  31060  Toulouse,  Cedex  03, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  S\V.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 


International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Aerospatiale 
Model  SN-601  (Corvette)  series 
airplanes  was  published  in  the  Federal 
Register  on  July  7,  1998  (63  FR  36626). 
That  action  proposed  to  require 
repetitive  inspections  to  detect 
corrosion,  cracking,  or  rupture  of  the 
support  arms  of  the  aileron  balance 
weights;  and  repair,  if  necessary. 
Accomplishment  of  the  repair 
terminates  the  repetitive  inspection 
requirement  of  this  AD. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  2  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspection  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $240. 
or  $120  per  airplane,  per  inspection 
cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-18-04    Aerospatiale:  Amendment  39- 
10720.  Docket  98-NM-158-AD. 

Applicability:  All  Model  SN-601  (Corvette) 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  corrosion,  cracking,  or  rupture 
of  the  support  arms  of  the  aileron  balance 
weights,  which  may  cause  reduced  flutter 
damping  or  jamming  of  the  aileron,  and 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 
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(a)  Within  10  landings  or  10  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later:  Perform  a  detailed  visual  inspection  to 
detect  corrosion,  cracking,  or  rupture  of  the 
support  arms  of  the  aileron  balance  weights, 
in  accordance  with  Aerospatiale  All 
Operators  Telex  (AOT)  A/BTE/AM  499.368/ 
95,  dated  March  7,  1995. 

(1)  If  no  corrosion,  cracking,  or  rupture  is 
detected  on  the  support  arms,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  200  flight  hours  or  6  months, 
whichever  occurs  earlier. 

(2)  If  any  corrosion,  cracking,  or  rupture  is 
detected  on  the  support  arms:  Except  as 
provided  by  paragraph  (b)  of  this  AD,  prior 
to  further  flight,  repair  in  accordance  with 
the  AOT.  Accomplishment  of  this  repair 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  this 
AD. 

(b)  If  any  corrosion,  cracking,  or  rupture  is 
detected  on  the  support  arms,  and 
Aerospatiale  All  Operators  Telex  (AOT)  A/ 
BTE/AM  499.368/95,  dated  March  7.  1995. 
specifies  to  contact  Aerospatiale  for  an 
appropriate  repair:  Prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  either  the  Manager,  International  Branch, 
ANM-116,  FAA,  Transport  Airplane 
Directorate;  or  the  Direction  Generale  de 
I'Aviation  Civile  (or  its  delegated  agent). 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  Except  as  provided  by  paragraph  (b)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  Aerospatiale  All  Operators 
Telex  (AOT)  A/BTE/AM  499.368/95,  dated 
March  7,  1995.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse,  Cedex  03,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  95-054- 
019  (B),  dated  March  29, 1995. 

(f)  This  amendment  becomes  effective  on 
October  1.  1998. 


Issued  in  Renton,  Washington,  on  August 
19.  1998. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen-ice. 
[FR  Doc.  98-22815  Filed  8-26-98;  8:45  am) 

BILLING  CODE  49ia-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Doclcet  No.  98-AEA-05] 

Establishment  of  Class  E  Airspace; 
Tidioute,  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  Class 
E  airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  at 
Tidioute,  PA.  The  development  of  a 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (RVVY)  28, 
a  GPS  RVVY  10  SIAP,  a  VHF  Omni- 
Directional  Radio  Range  (VOR)  Distance 
Measuring  Equipment  (DME)-A  SIAP,  a 
VOR/DME  RNAV  RVVY  28,  and  a  VOR/ 
DME  RNAV  RVVY  10  SIAP  at  Rigrtona 
Airport  has  made  this  action  necessary. 
This  action  is  intended  to  provide 
adequate  Class  E  airspace  to  contain 
instrument  flight  rules  (IFR)  operations 
to  Rigrtona  Airport  at  Tidioute,  PA. 
EFFECTIVE  DATE:  0901  UTC,  December  3, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  Jordan,  Airspace  SpeciaHst, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Jime  30,  1998,  a  notice  proposing 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  establish 
Class  E  airspace  at  Tidioute,  PA,  was 
published  in  the  Federal  Register  (63 
FR  35547).  The  development  of  a  GPS 
RVVY  28  SIAP,  GPS  RVVY  10  SIAP,  VOR/ 
DME-A  SIAP,  VOR/DME  RNAV  RWY 
28.  and  a  VOR/DME  RNAV  RWY  10 
SIAP  for  Rigrtona  Airport,  Tidioute,  PA, 
requires  the  establishment  of  the  Class 
E  airspace  at  the  airport.  The  notice 
proposed  to  establish  controlled 
airspace  extending  upward  from  700 
feet  AGL  to  contain  IFR  operations  in 
controlled  airspace  during  portions  of 


the  terminal  operation  and  while 
transitioning  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designations  for  airspace  extending 
upward  from  700  feet  AGL  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E.  dated  September  10. 
1997,  and  effective  September  16,  1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  establishes  Class  E  airspace  at 
Tidioute.  PA.  to  provide  controlled 
airspace  extending  upward  from  700 
feet  AGL  for  aircraft  executing  the  GPS 
RVVY  28  SIAP,  GPS  RVVY  10  SL\P.  VOR/ 
DME-A  SIAP,  VOR/DME  RNAV  28 
SIAP,  and  VOR/DME  RNAV  10  SIAP  to 
Rigrtona  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary-  to  keep  them  operationally 
current.  Therefore,  this  regulation — [1] 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator^' 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 


45694  Federal  Register/ Vol.  63.  No.   166 /Thursday.  August  27.  1998 /Rules  and  Regulations 


Authority:  49  L.S.C.  106(g).  40103.  40113. 
40120.  EO 10854.  24  FR  9565. 3  CFR, 1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
.•\dministration  Order  7400. 9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows; 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


.\EA  PA  E5  Tidioute,  PA  [New] 

Rigrtona  Airport.  FA 
(Lat.  41°40'57"N.  long.  79°2711  AV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  10-mile  radius 
of  Rigrtona  Airport,  excluding  the  portions 
that  coincide  with  the  Titusville.  PA  and 
Corrv,  PA.  Class  E  airspace  areas. 
***** 

Issued  in  lamaica.  New  York  August  17, 
1998. 
Franklin  D.  Hatfield, 

Manager.  Air  Traffic  Division.  Eastern  Region 
IFR  Doc.  98-23004  Filed  8-26-98;  8  45  ami 

BILUNG  CODE  4910-1:MM 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AEA-12] 

Amendment  to  Class  E  Airspace; 
Danville,  VA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  action  amends  Class  E 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (ACL)  at 
Danville,  VA.  The  development  of  a 
Standard  Instrument  Approach 
Procedure  (SIAP)  based  on  an 
Instrument  Landing  System  (ILS)  at 
Danville  Regional  Airport  has  made  this 
action  necessary.  This  action  is 
intended  to  provide  adequate  Class  E 
airspace  to  contain  instrument  flight 
rules  (IFR)  operations  for  aircraft 
executing  the  ILS  RVVY  2  SIAP  to 
Danville  Regional  Airport. 

EFFECTIVE  DATE:  0901  UTC,  December  3, 

1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division.  Eastern  Region.  Federal 
Aviation  Administration,  Federal 


Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  June  30.  1998,  a  proposal  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  amend 
the  Class  E  airspace  at  Danville,  VA, 
was  published  in  the  Federal  Register 
(63  FR  35546).  The  development  of  the 
ILS  RVVY  2  SIAP  for  Danville  Regional 
Airport.  VA,  requires  the  amendment  of 
the  Class  E  airspace  at  Danville,  VA. 
The  proposal  was  to  amend  controlled 
airspace  extending  upward  from  700 
feet  AGL  to  contain  IFR  operations  in 
controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transitioning  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

Tne  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designations  for  airspace  extending 
upward  from  700  feet  AGL  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  Class  E  airspace  at 
Danville,  VA,  to  provide  controlled 
airspace  extending  upward  from  700 
feet  AGL  for  aircraft  executing  the  ILS 
RWY  2  SIAP  to  Danville  Regional 
Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6005     Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
***** 

AEA  VA  E5    Danville,  VA  [Revised] 

Danville  Regional  Airport.  VA 

(Lat.  36°34'22"N..  long.  79°20'10"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  11-mile 
radius  of  Danville  Regional  Airport. 

***** 

Issued  in  Jamaica,  New  York  on  August  17, 
1998. 

Franklin  D.  Hatfield, 

Manager.  Air  Traffic  Division.  Eastern  Region. 
IFR  Doc.  98-23003  Filed  8-26-98;  8:45  ami 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AEA-11] 

Establishment  of  Class  E  Airspace; 
Carlisle,  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  at 
Carlisle,  PA.  The  Carlisle  Airport  is 
served  by  a  Non-Directional  Radio 
Beacon  (NDB)  or  Global  Positioning 
System  (GPS)  Runway  (RVVY)  28 


Federal  Register/ Vol.  63.  No.  166 /Thursday.  August  27.  1998 /Rules  and  Regulations  45695 


Standard  Instrument  Approach 
Procedure  (SIAP)  and  a  VHP  Omni- 
Directional  Radio  Range  (VOR)  Distance 
Measuring  Equipment  (DME)  or  GPS-A 
SIAP.  Controlled  airspace  extending 
upward  from  700  feet  Above  Ground 
Level  (AGL)  is  needed  to  accommodate 
the  SLAPs  and  for  Instrument  Flight 
Rules  (IFR)  operations  to  the  airport. 
This  action  is  intended  to  provide 
adequate  Class  E  airspace  to  contain 
instrument  flight  rules  (IFR)  operations 
to  Carlisle  Airport  at  Carlisle,  PA. 

EFFECTIVE  DATE:  0901  UTC,  December  3. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York,  11430;  telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  June  30,  1998,  a  notice  proposing 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Carlisle,  PA,  was 
published  in  the  Federal  Register  (63 
FR  35550).  An  NDB  or  GPS  RWY  28 
SIAP  and  a  VOR/DME  or  GPS-A  SIAP 
has  been  published  for  CarUsle  Airport. 
Controlled  airspace  extending  upward 
from  700  feet  AGL  is  needed  to 
accommodate  the  SIAPs  and  for  IFR 
operations  at  the  airport. 

The  notice  proposed  to  establish 
controlled  airspace  extending  upward 
from  700  feet  AGL  to  contain  IFR 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transitioning  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting. written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designations  for  airspace  extending 
upward  from  700  feet  AGL  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 


part  71)  establishes  Class  E  airspace  at 
Carlisle,  PA.  to  provide  controlled 
airspace  extending  upward  from  700 
feet  AGL  for  aircraft  executing  the  NDB 
or  GPS  RWY  28  SIAP  and  the  VOR/DME 
or  GPS-A  SL\P  to  Carlisle  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration, 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  EO 10854,  24  FR  9565, 3  CFR, 1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation  Order 
7400. 9E,  Airspace  Designations  and 
Reporting  Points,  dated  September  10, 
1997,  and  effective  September  16,  1997, 
is  amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  PA  E5    Carlisle,  PA     (New) 

Carlisle  Airport,  PA 

(Lat.  40°11'16"N.,  long.  77°10'28"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8-mile  radius 
of  Carlisle  Airport. 
»  *  *  •         • 

Issued  in  Jamaica,  New  York  on  August  17, 
1998. 

Franklin  D.  Hatfield. 

Manager.  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  98-23002  Filed  8-26-98;  8:45  ami 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9a-AEA-13] 

Establishment  of  Class  E  Airspace; 
Fairfax,  VA 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  at 
Fairfax,  VA.  The  development  of  a 
Helicopter  Point  In  Space  Standard 
Instrument  Approach  Procedure  (SL\P) 
based  on  the  Global  Positioning  System 
(GPS)  serving  the  Mobil  Business 
Resources  Corporation  (MBRC)  Heliport 
has  made  this  action  necessary'.  This 
action  is  intended  to  provide  adequate 
Class  E  airspace  to  contain  instrument 
night  rules  (IFR)  operations  to  the 
heliport  at  Fairfax,  VA. 

EFFECTIVE  DATE:  0901  UTC,  December  3, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Francis  Jordan,  Airspace  Specialist. 
Airspace  Branch,  AEA-520.  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica,  New- 
York  11430;  telephone:  (718)  553^521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  June  30,  1998,  a  notice  proposing 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Fairfax,  VA.  was 
published  in  the  Federal  Register  (63 
FR  34837).  The  development  of  a  Copter 
GPS  100  SL\P  for  the  MBRC  Heliport, 
Fairfax,  VA,  requires  the  establishment 
of  the  Class  E  airspace  for  the  heliport. 

The  notice  proposed  to  establish 
controlled  airspace  extending  upward 
from  700  feet  AGL  to  contain  IFR 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transitioning  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  wTitten 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designations  for  airspace  exiending 
upward  from  700  feet  AGL  are 
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published  in  paragraph  600.5  of  FAA 
Order  7400. OE.  dated  September  10, 
1997,  and  effective  September  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  Hsted  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Fairfax,  VA.  to  provide  controlled 
airspace  extending  upward  from  700 
feet  AGL  for  aircraft  executing  the 
Copter  GPS  100  SIAP  to  the  MBRC 
Heliport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory-  action" 
under  Executive  Order  12866':  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  106(g),  40103.  40113. 
40120:  EO  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp  .  p   389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
.administration  Order  7400. 9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16.  1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


.\E\  VA  E3     Fairfax,  VA     [New] 

Mobil  Business  Resources  Corporation 

Hf^liport.  V,^ 
Point  In  Space  Coordinates 

(Ldt.  38°51'4r'N..long.  77=14'31"\V.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  6-mile  radius 
of  the  Point  in  Space  serving  the  Mobil 
Business  Resources  Corporation  Heliport, 
excluding  that  portion  that  coincides  with 
the  Washington,  DC.  and  Chantilly.  V,'\.  Class 
E  airspace  areas. 
***** 

Issued  in  Jamaica,  New  York  on  August  17. 
1998. 
Franklin  D.  Hatfield, 

Manager.  Air  Traffic  Division.  Eastern  Region. 
|FR  Doc.  98-23001  Filed  8-26-98:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AEA-06] 

Establishment  of  Class  E  Airspace; 
Collegeville,  PA 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  extending  up%vard  from  700 
feet  Above  Ground  Level  (AGL)  at 
Collegeville,  PA.  The  development  of  a 
Helicopter  Point  In  Space  Standard 
Instrument  Approach  Procedure  (SIAP) 
based  on  the  Global  Positioning  System 
(GPS)  serving  the  Rhone-Poulenc  Rorer 
Collegeville  Heliport  has  made  this 
action  necessary.  This  action  is 
intended  to  provide  adequate  Class  E 
airspace  to  contain  instrument  flight 
rules  (IFR)  operations  to  the  heliport  at 
Collegeville,  PA. 

EFFECTIVE  DATE:  0901  UTC,  December  3, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  June  30,  1998.  a  notice  proposing 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Collegeville,  PA,  was 
published  in  the  Federal  Register  (63 
FR  35548).  The  development  of  a  Copter 
GPS  122  SIAP  for  the  Rhone-Poulenc 


Rorer  Collegeville  Heliport,  Collegeville, 
PA,  requires  the  establishment  of  the 
Class  E  airspace  for  the  heliport. 

The  notice  proposed  to  establish 
controlled  airspace  extending  upward 
from  700  feet  AGL  to  contain  IFR 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transitioning  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

Tne  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designations  for  airspace  extending 
upward  from  700  feet  AGL  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9E,  dated  September  10, 
1997,  and  effective  September  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Collegeville,  PA,  to  provide  controlled 
airspace  extending  upward  from  700 
feet  AGL  for  aircraft  executing  the 
Copter  GPS  122  SIAP  to  the  Rhone- 
Poulenc  Rorer  Collegeville  Heliport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866";  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 
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PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  L'.S.C.  106(g).  40103.  40113. 
40120;  EO 10854.  24  FR  9565, 3  CFR. 1959- 
1963  Comp..  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  PA  E5    Collegeville.  PA  [New] 

Rhone-Poulenc  Rorer  Collegeville  Heliport 

PA 
Point  In  Space  Coordinates 

(Lat.  40°10'08"  N..  long.  75°28'35"  VV.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  the  Point  In  Space  serving  Rhone-Poulenc 
Rorer  Collegeville  Heliport,  excluding  that 
portion  that  coincides  with  the  Pottstown, 
PA,  North  Philadelphia.  PA,  and 
Philadelphia,  P.A,  Class  E  airspace  areas. 
***** 

Issued  in  Jamaica,  .New  York  on  August  17, 
1998. 

Franklin  D.  HatBeld, 

Manager,  Air  Traffic  Division.  Eastern  Region. 
[FR  Doc.  98-23000  Filed  8-26-98;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

15  CFR  Part  30 

[Docket  No.  980729198-8198-01] 

RIN  0607— AA28 

Shipper's  Export  Declaration 
Requirements  for  Exports  Valued  at 
Less  Than  $2,500 

agency:  Bureau  of  the  Census, 

Commerce. 

action:  Final  rule. 


SUMMARY:  To  further  the  Bureau  of  the 
Census'  efforts  in  harmonizing  the 
Foreign  Trade  Statistics  Regulations 
(FTSR)  with  the  Bureau  of  Export 
Administration's  Export  Administration 
Regulations  (EAR),  this  final  rule 
amends  the  FTSR  by  revising  the 
Shipper's  Export  Declaration  (SED) 
provisions  to  expand  the  country  scope 
of  the  $2,500  exemption  for  filing  an 
SED  with  the  Bureau  of  the  Census. 


The  revisions  contained  in  this 
document  are  consistent  with 
concurrent  revisions  to  the  provisions  of 
the  Bureau  of  Export  Administration's 
EAR.  The  Department  of  Treasury 
concurs  with  the  provisions  contained 
in  this  final  rule. 

EFFECTIVE  DATE:  August  27,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Harvey  Monk.  Jr.,  Chief,  Foreign  Trade 
Division,  Bureau  of  the  Census,  Room 
2104,  Federal  Building  3,  Washington, 
D.C.  20233-6700,  by  telephone  on  (301) 
457-2255  or  by  fax  on  (301)  457-2645. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Bureau  of  the  Census  is  amending 
the  FTSR  to  further  its  efforts  in 
harmonizing  the  FTSR  with  the  Bureau 
of  Export  Administration's  EAR. 
Specificallv,  this  rule  amends  §  30.55(h) 
of  the  FTSR  by  revising  the  SED 
requirements  for  exports  of  items  valued 
at  $2,500  or  less  that  do  not  require  a 
license.  With  this  change,  no  SED  is 
required  for  any  shipment,  except  for 
shipments  to  Cuba,  Iran,  Iraq.  Libya, 
North  Korea.  Sudan,  or  Svria,  if  the 
shipment  is  valued  at  $2,500  or  less  per 
Schedule  B  Number.  The  current 
exemption  applied  only  to  countries  in 
Country  Group  B  and  China.  Note  that 
this  exemption  does  not  apply  to 
shipments  exported  through  the  U.S. 
Postal  Service,  shipments  requiring  a 
license  from  the  Department  of 
Commerce,  Department  of  State,  or 
Department  of  Justice,  or  shipments  of 
items  subject  to  the  International  Traffic 
in  Arms  Regulations  but  exempt  from 
license  requirements.  Conforming 
amendments  to  the  EAR  will  be 
published  in  the  Federal  Register  by  the 
Bureau  of  Export  Administration. 

Rulemaking  Requirements 

This  rule  is  exempt  from  all 
requirements  of  Section  553  of  the 
Administrative  Procedure  Act  because  it 
deals  with  a  foreign  affairs  function  (5 
U.S.C.  (A)(1)). 

Regulatory  Flexibility  Act 

Because  a  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553  or  any  other  law,  a  Regulatory 
Flexibility  Analysis  is  not  required  and 
has  not  been  prepared  (5  U.S.C.  603  (a)). 

Executive  Orders 

This  rule  has  been  determined  not  to 
be  significant  for  purposes  of  Executive 
Order  12866.  This  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 


Paperwork  Reduction  Act 

.Notwithstanding  any  other  provisions 
of  law.  no  person  is  required  to  respond 
to.  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Ad  (PR^)  unless  that 
collection  of  information  displays  a 
currently  valid  Office  of  Management 
and  Budget  (0MB)  control  number. 

This  rule  covers  collections  of 
information  subject  to  the  provisions  of 
the  PR.'X.  which  are  cleared  by  the  O.MB 
under  OMB  Control  Number  0607-0152. 

This  rule  will  result  in  a 
nonmeasurable  reduction  in  the 
reporting-hour  burden  requirements. 
The  expansion  of  the  country  scope  of 
the  exemption  will  affect  only  a  small 
percentage  of  SEDs.  It  will  not 
measurably  impact  the  current  response 
burden  requirement  as  approved  under 
OMB  Control  number  0607-0152,  under 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

List  of  Subjects  in  15  CFR  Part  30 

Economic  statistics.  Foreign  trade. 
Exports.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble.  15  CFR  Part  30  is  amended  as 
follows: 

PART  30— FOREIGN  TRADE 
STATISTICS 

1.  The  authority  citation  for  15  CFR 
Part  30  continues  to  read  as  follows: 

Authority:  5  l.S  C.  301:  13  U  S  C,  301- 
307:  Reorganization  Plan  No  5  of  1950  (3 
CFR  1949-1953  Comp..  1004):  EJepartment  of 
Commerce  Organization  Order  .No  35-2A. 
August  4.  1975.  40  CFR  42765 

Subpart  A — General  Requirements — 
Exporter 

2.  Section  30.55  is  amended  bv 
revising  paragraphs  (h)  introductorv  text 
and  (h)(1)  to  read  as  follows: 

§  30.55    Miscellaneous  exemptions. 

***** 

(h)  Except  as  noted  in  paragraph  (h)(2) 
of  this  section  and  for  exports  to  Cuba. 
Iran.  Iraq,  Libya,  North  Korea,  Sudan, 
and  Syria,  shipments  of  commodities 
where  the  value  of  the  commodities, 
shipped  from  one  exporter  to  one 
consignee  on  a  single  exporting  carrier, 
classified  under  an  individual  Schedule 
B  number,  is  52,500  or  less.  For  Cuba. 
Iran.  Iraq,  Libya,  .North  Korea.  Sudan 
and  Syria,  a  SED  is  required  ^-egardless 
of  the  value  of  the  shipmen'. 

(1)  This  exemption  applies  to 
individual  Schedule  B  commodity 
numbers  regardless  of  the  total 
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shipment  value.  In  instances  where  a 
shipment  contains  a  mixture  of 
individual  Schedule  B  commodity 
numbers  valued  S2,500  or  less  and 
individual  Schedule  B  commodity 
numbers  valued  over  S2.500.  only  those 
commodity  numbers  valued  52,500  or 
more  need  be  reported  on  a  Shipper's 
Export  Declaration. 
***** 

Ddted;  luly  29.  1998. 
fames  F.  Holmes 

Acting  Director.  Bureau  of  the  Censui 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Part  758 

[Docket  No.  980730200-8200-01] 

RIN  0694-AB71 

Shipper's  Export  Declaration 
Requirements  for  Exports  Valued  Less 
Than  $2,500 

agency:  Bureau  of  Export 
Administration.  Commerce. 
action:  Final  rule. 

SUMMARY:  To  further  the  Bureau  of 
Export  Administration's  efforts  in 
harmonizing  the  Export  Administration 
Regulations  (EAR)  with  the  Bureau  of 
the  Census  Foreign  Trade  Statistics 
Regulations,  this  final  rule  amends  the 
EAR  by  revising  the  Shipper's  Export 
Declaration  (SED)  provisions  to  expand 
the  country  scope  of  the  $2,500 
exemption  for  fding  an  SED  with  the 
Bureau  of  the  Census.  This  final  rule 
also  clarifies  that  the  Harmonized  Tariff 
Schedule  number  may  be  used  in  lieu 
of  the  Schedule  B  number  on  the 
Shipper's  Export  Declaration.  This  final 
rule  will  not  significantly  affect  the 
paperwork  burden  on  U.S.  industry. 
DATES:  This  rule  is  effective  August  27, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Crowe,  Regulatory  Policy 
Division,  Bureau  of  Export 
Administration,  at  (202)  482-2440. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Bureau  of  Export  Administration 
(BXA)  is  amending  the  Export 
Administration  Regulations  (EAR)  to 
further  its  efforts  in  harmonizing  the 
EAR  with  the  Bureau  of  the  Census 
Foreign  Trade  Statistics  Regulations 
(FTSR).  Specifically,  this  rule  amends 
§  758.  l(e)(l)(i)(A)  of  the  EAR  by  revising 


the  Shipper's  Export  Declaration  (SED) 
requirements  for  exports  of  items  valued 
at  52,500  or  less.  With  this  change,  no 
SED  is  required  for  any  shipment,  other 
than  a  shipment  made  under  a  license 
issued  by  BXA  or  shipments  to  Cuba, 
Iran,  Iraq,  Libya,  North  Korea,  Sudan,  or 
Syria,  if  the  shipment  is  valued  at 
52,500  or  less  per  Schedule  B  Number. 
Conforming  amendments  to  the  FTSR 
will  be  published  in  the  Federal 
Register  'oy  the  Bureau  of  the  Census. 

This  rule  also  amends  §§  758.1  and 
758.3  of  the  EAR  by  replacing  the 
phrase  "or  other  number  acceptable  to 
the  Foreign  Trade  Division,  Bureau  of 
the  Census"  with  the  phrase  "or 
Harmonized  Tariff  Schedule  number." 
This  will  clarify  an  existing  policy  of 
the  Bureau  of  the  Census  to  allow 
exporters  to  use  either  the  Schedule  B 
number  or  the  Harmonized  Tariff 
Schedule  number  when  preparing  the 
SED. 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20,  1994, 
the  President  invoiced  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect  the  EAR,  and.  to  the 
extent  permitted  by  law,  the  provisions 
of  the  EAA  in  Executive  Order  12924  of 
August  19,  1994,  extended  by 
Presidential  notice  of  August  13,  1998 
(63  FR  44121,  August  17,  1998). 

Rulemaking  Requirements 

1.  This  interim  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
ccrllection  of  information,  subject  to  the 
Paperwork  Reduction  Act  (PRA).  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 
This  rule  involves  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  This  collection  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  0607- 
0152. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (Sec.  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 


proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  rule.  Because  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  or  by  any  other  law,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  fiOl  et  seq.)  are 
not  applicable. 

List  of  Subjects  in  15  CFR  Part  758 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade. 
Reporting  and  record  keeping 
requirements. 

Accordingly,  part  758  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  730-799)  is  amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
part  758  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  etseq.;  E.O.  12924.  3  CFR,  1994 
Comp..  p.  917;  Notice  of  August  13.  1997  (62 
FR  43629,  August  15,  1997). 

PART  758— [AMENDED] 

2.  Section  758.1  is  amended  by 
revising  the  paragraph  (e)(l)(i)(A)  to 
read  as  follows: 

§  758.1     Export  clearance  requirements 

***** 

(e)*    *    * 

(1)  *    *    * 
(i).    *    * 

(A)  Any  shipment,  other  than  a 
shipment  made  under  a  license  issued 
by  BXA  or  shipments  to  Cuba,  Iran,  Iraq, 
Libya,  North  Korea,  Sudan  or  Syria  if 
the  shipment  is  valued  at  $2,500  or  less 
per  Schedule  B  Number.  The  Schedule 
B  number  of  an  item  is  shown  in  the 
current  edition  of  the  Schedule  B, 
Statistical  Classification  of  Domestic 
and  Foreign  Commodities  Exported 
from  the  United  States.  As  used  in  this 
paragraph  (e),  "shipment"  means  all 
items  classified  under  a  single  Schedule 
B  number  (or  Harmonized  Tariff 
Schedule  number  if  the  Schedule  B 
number  is  not  available),  shipped  on  the 
same  carrier,  from  one  exporter  to  one 
importer.  The  Foreign  Trade  Statistics 
Regulations  of  the  Bureau  of  the  Census 
(15  CFR  part  30)  shall  govern  the 
valuation  of  items  when  determining 
whether  a  shipment  meets  the  $2,500 
threshold  of  this  paragraph. 


§  758.3    [Amended] 

3.  Section  758.3  is  amended  by 
revising  the  parenthetical  phrase  "(or 
other  number  acceptable  to  the  Foreign 
Trade  Division,  Bureau  of  the  Census)" 
to  read  "(or  Harmonized  Tariff  Schedule 
number)"  in  the  following  places: 
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§758.3(0(1) 

§  758.3(g)(1) 

§758.3(g)(2)(i) 

§  758.3{g)(2)(ii)— 2  references 

§  758.3(g)(3) 

§  758.3(h)(1) 

Dated:  August  18,  1998 
R.  Roger  Majak, 

Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  98-23018  Filed  8-26-98;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parti 

Orders  Eligible  for  Post-execution 
Allocation 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission") 
has  amended  Commission  Regulation 
1.35(a-l)  to  allow  bunched  orders  for 
eligible  customers  to  be  placed  on  a 
contract  market  without  specific 
customer  account  identification  either  at 
the  time  of  order  placement  or  at  the 
time  of  report  of  execution.  Specifically, 
the  amendment  exempts  from  the 
customer  account  identification 
requirements  of  Regulation  1.35(a-l)(l), 
(2)(i),  and  (4)  bunched  futures  and/or 
option  orders  placed  by  eligible  account 
managers  on  behalf  of  eligible  customer 
accounts.  The  amendment  permits 
bunched  orders  entered  on  behalf  of 
these  accounts  to  be  allocated  no  later 
than  the  end  of  the  day  on  which  the 
order  is  executed. 
EFFECTIVE  DATE:  October  26,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  I. 
Michael  Greenberger,  Director;  Alan  L. 
Seifert,  Deputy  Director;  John  C. 
Lawton,  Associate  Director;  Duane  C. 
Andersen,  Special  Counsel,  Division  of 
Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  N.W., 
Washington,  D.C.  20581.  Telephone: 
(202)  418-5430. 
SUPPLEMENTARY  INFORMATION: 
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I.  Background 

A.  Current  Regulatory  Requirements 

The  Commission's  Regulations 
1.35(a-l)  recordkeeping  requirements, 
in  effect  since  March  24,  1972,  specify 
that  customer  orders  must  be  recorded 
promptly  and  include  customer  account 
identification  at  the  time  of  order  entr\' 
and  the  time  of  report  of  execution. 
Specifically,  Commission  Regulation 
1.35(a-l)(l)  requires  that  each  futures 
commission  merchant  ("FCM")  and 
each  introducing  broker  ("IB")  receiving 
a  customer's  order  immediately  prepare 
a  written  record  of  that  order,  which 
includes  an  account  identifier  for  that 
customer.  Regulation  1.35(a-l)(2)(i) 
requires  that  each  member  of  a  contract 
market  who  receives  a  customer's  order 
on  the  floor  of  a  contract  market  that  is 
not  in  writing  immediately  prepare  a 
written  record  of  that  order,  including 
the  appropriate  customer  account 
identification.  Regulation  1.35(a-l)(4) 
requires,  among  other  things,  that  each 
member  of  a  contract  market  reporting 
the  execution  of  a  customer's  order  from 
the  floor  of  a  contract  market  include 
the  account  identification  on  a  written 
record  of  that  order. 


B.  Prior  Regulatory  Action 

On  June  8,  1992.  the  Commission 
published  for  public  comment  a 
proposed  amendment  to  Chicago 
Mercantile  Exchange  ("CME")  Rule  536 
("1992  proposal"). 1  The  amendment 
would  have  exempted  from  CME 
customer  account  designation 
requirements  certain  orders  placed  by  a 
limited  group  of  investment  managers 
on  behalf  of  specified  institutional 
accounts.  The  orders  would  have  been 
required  to  be  allocated  prior  to  the  end 
of  the  day.  The  Commission  received  31 
comments,  which  were  addressed  in  the 
Commission's  subsequent  proposed 
amendment  to  Regulation  1.35. 
discussed  below. ^ 

On  May  3,  1993,  the  Commission 
published  for  public  comment  proposed 
amendments  to  Regulation  1.35(a-l) 
designed  to  accommodate  the  CME 
proposal  ("1993  proposal")  ^  and  the 
related  comments  thereon.  In  addition 
to  amending  Regulations  1.35(a-l)(l). 
(2),  and  (4),  the  Commission  proposed 
to  add  paragraphs  1.35(a-l)  (5)  and  (6). 
Paragraph  (5),  which  addressed  the 
placement  of  bunched  orders  and  the 
use  of  predetermined  allocation 
formulas,  was  superseded  bv  the 
Commission's  Notice  of  Interpretation 
and  Approval  Order,  published  May  9, 
1997.''  This  Order  approved  the 
National  Futures  Association  ("NFA") 
Interpretative  Notice  to  NFA 
Compliance  Rule  2-10  Relating  to  the 
Allocation  of  Block  Orders  for  Multiple 
Accounts  which  established  standards 
and  procedures  for  allocating  orders 
pursuant  to  predetermined  allocation 
schemes.^ 

Paragraph  (6)  was  the  Commission's 
followup  to  CME's  1992  proposal. 
Paragraph  (6)  proposed  allowing  the 
placement  of  certain  bunched 
"intermarket"  orders  without  customer 
account  identification  and  permitting 
the  allocation  of  those  orders  at  the  end 
of  the  day.  The  Commission  stated  that 
the  proposed  regulation  would 
encourage  and  facilitate  institutional 
participation  in  the  futures  markets 
subject  to  customer  protection 
requirements  that  were  consistent  with 
the  sophistication  of  the  institutional 


'  57  FR  24251  (June  8.  1992) 

'Twenty-sLx  of  the  comments  evidenced  support 
for  the  proposed  rule  amendment,  four  were 
opposed  to  the  amendment,  and  one  recommended 
caution. 

'"Account  Identification  for  Orders  Submitted  on 
Behalf  of  Multiple  Customer  Accounts."  58  FR 
26274  (May  3.  1993). 

<62  FR  25470  (May  9.  1997\ 

'The  Order  also  provided  fdditional  Commission 
guidance  regarding  bunched  ijrciers  and  allocation 
procedures  The  guidance  provided  therein  has 
since  been  published  as  .^ppenQix  C  to  Part  One  of 
the  Commission's  regulations 
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customers.  The  Commission  received  34 
comments.  Most  commenters  found  the 
proposed  rule  burdensome  and  too 
restrictive  to  be  of  value.  In  particular, 
manv  commenters  objected  (1)  to  the 
proposed  requirement  for  an 
intermarket  trading  strategy  involving 
securities  and  (2)  to  the  detail  of 
recordkeeping  and  certification 
requirements. 

Following  review  of  the  comments  on 
the  1993  proposal,  the  Commission  staff 
continued  to  consider  alternative  means 
to  provide  relief  from  the  account 
identification  requirements  without 
increasing  the  potential  for  preferential 
allocation. 

C.  Proposed  Amendment  to  Regulation 
1.35(a-ll 

On  January  7,  1998.  the  Commission 
published  the  reproposed  amendments 
to  Regulation  1.35(a-l)  for  public 
comment  ("1998  proposal")  as  a 
response  to  the  concerns  raised  in  the 
1993  proposal.^  In  addition  to  amending 
Regulation  1.35(a-l)(l).  (2).  and  (4).  the 
Commission  proposed  to  add  paragraph 
1.35(a-l)(5).  Under  the  1998  proposal,  a 
specific  customer's  account  identifier 
need  not  be  recorded  at  the  time  an 
eligible  bunched  order  ("eligible  order") 
is  placed  or  upon  report  of  execution, 
and  the  order  could  be  allocated  by  the 
end  of  the  day  on  which  it  was 
executed,  provided  that  certain 
requirements  were  met.  The  order  must 
be  handled  in  accordance  with  contract 
market  rules  submitted  to  the 
Commission  pursuant  to  Section 
5a(a)(12)(A)  of  the  Act  and  Regulation 
1.41. 

The  Commission  received  13 
comments  in  response  to  the  1998 
proposal.  Commenters  included  four 
associations.^  six  exchanges. ^  and  four 
firms  registered  with  the  Commission  as 
FCMs.'  Although  most  comments  found 
that  the  1998  proposal  eliminated  many 
of  the  practical  difficulties  of  the  1993 
proposal,  they  also  contended  that 


""Account  Identification  for  Eligible  Bunched 
Orders."  63  FR  695  (January  7.  1998). 

'NFA,  Managed  Funds  Association  ("MF.A"). 
Investment  Company  Institute  ("ICI").  and  the 
.Association  of  the  Bar  of  the  City  of  New  York  ("NY 
Bar").  The  NF.A  comment  was  derived  after 
discussions  among  members  of  a  subcommittee  of 
NF.\'s  Special  Committee  for  the  Review  of  a  Multi- 
Tiered  Regulatory  .Approach. 

"Chicago  Mercantile  Exchange.  Chicago  Board  of 
Trade  ("CBT").  Sew  York  Mercantile  Exchange 
(including  Commodity  Exchange,  Inc.)  ("NYMEX"). 
Coffee.  Sugar  &  Cocoa  Exchange.  Inc.  ("CSCE").  and 
New  York  Cotton  Exchange  ("NYCE '). 

'Goldman.  Sachs  &  Co.  ("Goldman "1.  E  D  4  F 
Man  International  ("Man")  FIM.AT  Futures  USA. 
and  Lehman  Brothers.  Inc.  The  latter  two  firms  are 
not  individually  further  referenced  because  their 
comment  letters  were  wTitten  to  support  the  NFA 
comment. 


unnecessary  restrictions  remained. 
Among  the  1998  proposal's  provisions 
found  to  be  overly  restrictive  were  the 
portfolio  requirement. '°  the  customer 
consent  requirement,  the  limitation  on 
proprietar\'  interest,  the  exclusion  of 
foreign  advisers  as  eligible  account 
managers,  and  the  exclusion  of  natural 
persons  as  eligible  customers. 

The  Commission  has  carefully 
reviewed  the  comments  received  and 
agrees  with  the  commenters  that  these 
restrictions  can  be  eliminated  and  that 
certain  other  provisions  can  be 
modified.  With  regard  to  the  proposed 
customer  consent  requirement  and  the 
limitation  on  proprietary  interest,  the 
Commission  has  adopted  the  suggestion 
of  many  commenters  that,  as  detailed 
below,  disclosure  to  the  customer 
concerning  allocation  standards  and 
procedures  is  an  appropriate  and  less 
burdensome  substitute  that  provides  the 
same  kind  of  customer  protection.  Based 
on  its  review  of  the  comments,  the 
Commission  has  modified  and  clarified 
the  final  rule  as  appropriate. 

II.  Amendments  to  Commission 
Regulation  1.35(a-l) 

The  Commission  is  amending 
Regulation  1.35(a-l).  Under  Regulation 
1.35(a-l)(5),  Orders  eligible  for  post- 
execution  allocation,  specific  customer 
account  identifiers  for  accounts 
included  in  bunched  orders  need  not  be 
recorded  at  time  of  order  placement  or 
upon  report  of  execution  if  certain 
requirements  are  met.  The  bunched 
order  must  be  placed  by  an  eligible 
account  manager"  on  behalf  of  eligible 
customer  accounts  and  must  be  handled 
in  accordance  with  contract  market 
rules  that  have  been  submitted  to  the 
Commission  pursuant  to  Section 
5a(a)(12)(A)  of  the  Act  and  Regulation 
1.41.  In  the  discussion  below,  the 
Commission  sets  forth  each  of  the 
components  of  its  1998  proposal,  as 
summary  of  any  pertinent  comments 
received,  and  the  manner  in  which  the 
final  rule  addresses  the  issue. 


'"The  proposal  required  that  eligible  orders  must 
be  placed  as  part  of  the  account  manager's 
management  of  a  portfolio  also  containing 
instruments  which  are  either  exempt  from 
regulation  pursuant  to  the  Commission's 
regulations  or  excluded  from  Commission 
regulation  under  the  .Act.  This  was  intended  to 
permit  account  managers  handling  portfolios 
involving  futures  and  other  instruments  to  allocate 
as  to  all  components  of  the  portfolio  at  the  end  of 
the  day. 

' '  The  term  "account  manager"  hereinafter  is 
used  to  include  investment  advisers,  commodity 
trading  advisors  ("CT.A").  and  other  persons 
identified  in  paragraph  1.35(a-l)(5)(i)  of  the  final 
regulation  who  would  place  orders  eligible  for  post- 
execution  allocation  in  accordance  with  the 
procedures  set  forth  in  the  amendment. 


A.  Eligible  Orders 

1.  Proposed  Regulation  1.35(a-l)(5)(i).     . 

The  1998  proposal  required  that 
bunched  orders  placed,  executed,  and 
allocated  pursuant  to  the  proposed 
regulation  must  be  placed  by  an  eligible 
account  manager  on  behalf  of 
consenting  eligible  customers  as  part  of 
its  management  of  a  portfolio  also 
containing  instruments  either  exempt 
from  regulation  pursuant  to  the 
Commission's  regulations  or  excluded 
from  Commission  regulation  under  the 
Act. 

The  consent  requirement  was  based 
upon  the  belief  that  the  eligible  account 
owners  should  have  the  opportunity  to 
consent  affirmatively  to  participate  in 
the  post-execution  allocation  procedure. 
Further,  the  account  manager  should  be 
the  appropriate  party  to  obtain  that 
consent  and  to  advise  the  FCM 
allocating  the  order  so  that  the  FCM 
could  assure  that  allocations  ere  made 
only  to  the  eligible  accounts. 

The  portfolio  requirement  was  based 
on  the  originally  stated  rationale  for 
proposing  that  post-execution  allocation 
be  permitted,  i.e.,  to  permit  account 
managers  to  provide  equivalent 
treatment  to  customers'  accounts  traded 
pursuant  to  strategies  involving  activity 
in  both  futures  markets  and  non-futures 
markets.  Where  trades  were  executed 
only  on  domestic  futures  exchanges,  the 
Commission  stated  that  the  account 
manager  should  be  able  to  achieve 
equivalent  treatment  of  customers' 
accounts  while  complying  with  either 
the  existing  customer  account  identifier 
requirements  ^^  or  exchange  average 
pricing  rules.  Nonetheless,  the 
Commission  requested  comments 
concerning  the  placement  of  futures- 
only  orders  where  the  use  of 
predetermined  allocation  formulas  or 
average  pricing  would  be  insufficient  to 
provide  equivalent  treatment  to 
customers'  accounts. 

2.  Comments  Received 

All  commenters  who  addressed  the 
issue  of  consent  suggested  that 
disclosure  to  the  customer  that  orders 
would  be  allocated  on  a  post-execution 
basis,  rather  than  written  consent, 
would  be  appropriate.'^  NFA  and  MFA 


'^Regulation  1.35(a-l)(l)  and  (2)(i)  or  the 
predetermined  allocation  formula  exceptions 
thereto  as  described  in  Appendix  C  to  Part  One  of 
the  Commission's  regulations. 

"NFA.  ICI.  and  CBT.  CME  and  NYMEX 
commented  that  the  Commission  should  defer 
regulation  of  the  relationship  between  the  account 
manager  and  the  account  manager's  customer  to  the 
account  manager's  primary  regulator,  but  that,  if  the 
Commission  does  act  in  this  area,  it  should  require 
only  disclosure.  MFA  commented  that  all 
customers,  not  just  the  most  sophisticated,  should 
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recommended  that  required  disclosure 
should  include  specific  customer 
protection  information  including, 
among  other  things,  a  description  of  any 
allocation  methodology. *"* 

All  commenters  addressing  the 
portfolio  requirement  suggested  that  it 
be  eliminated  and  that  futures-only 
orders  be  permitted  to  be  allocated  on 
a  post-execution  basis. i^  Commenters 
represented  that  there  are  situations  in 
which  futures-only  orders  need  to  be 
allocated  on  a  post-execution  basis  in 
order  to  attain  fairness  across  accounts, 
thus  satisfying  the  original  rationale  for 
the  proposal.  Included  among  the 
instances  described  by  commenters 
where  relief  may  be  necessary  were 
trading  advisors  who  trade  esoteric 
volatility  spreads,  who  arbitrage,  or  who 
otherwise  trade  combinations  of 
different  futures  and  option  contracts. '^ 
MFA  and  NYCE  commented  that  relief 
may  be  necessary  with  regard  to  orders 
for  which  the  account  manager  seeks  to 
average  price  where  the  trading 
strategies  are  such  that  trading  decisions 
made  intraday  are  dependent  upon  prior 
trades  or  allocations.  MFA  and  NYMEX 
stated  that  relief  would  be  necessary  in 
the  case  of  orders  for  multiple  accounts 
at  multiple  FCMs  that  are  placed  on 
more  than  one  futures  exchange.  MFA 
identified  a  need  for  relief  for  orders  for 
which  a  partial  fill  received  at  one 
exchange  must  be  rounded  out  by  an 
order  in  a  related  instrument  at  another 
exchange.  Finally,  NFA  and  MFA  stated 
that  relief  was  necessary  when  large 
orders  are  placed  through  a  series  of 
smaller  orders  in  order  to  disguise  the 
size  of  the  order  or  to  alleviate  the 
impact  of  one  order  upon  market 
prices.  ^^  Commenters  also  noted  that 
average  pricing  is  not  a  viable 
alternative  in  that  it  is  not  available  at 
all  exchanges  and  is  not  structured  to 


be  able  to  participate  in  bunched  orders  being 
allocated  on  a  post-execution  basis.  Under  these 
circumstances,  disclosure  would  be  adequate  for 
the  sophisticated  customers  but  signed 
acknowledgements  evidencing  customer  consent 
should  be  required  from  unsophisticated  customers. 

'■•These  recommendations  are  discussed  in  detail 
below  in  paragraph  1.35(a-l)(5)(iii)  of  the  final  rule. 

"  NFA,  MFA.  CBT.  NYMEX.  CSCE.  NYCE.  and 
Goldman.  NY  Bar  commented  that  futures-only 
orders  placed  on  more  than  one  futures  exchange 
should  be  eligible  for  post-execution  allocation. 

■6  NFA.  CBT.  NYMEX,  and  CSCE. 

"Additionally.  Goldman  commented  that 
account  managers  executing  futures-only  orders 
have  the  same  need  to  respond  rapidly  to  market 
movements  and  to  use  trading  models  and  systems 
that  are  complex  and  may  involve  numerous 
adjustments  throughout  the  course  of  a  single 
trading  day.  As  a  result,  it  may  often  be  necessary 
for  an  account  manager,  particularly  in  fast  moving 
markets,  to  be  able  to  execute  orders  instantly  and 
to  allocate  the  fills  after  completion  of  the 
transaction. 


handle  partial  fills. ^^  Similarly,  NFA 
and  NY  Bar  noted  that  the  use  of 
predetermined  allocation  instructions 
may  not  be  practicable  given  the 
complex  and  dynamic  trading  programs 
used  by  large,  sophisticated  advisors. 

3.  Final  Regulation  1.35(a-l)(5) 

After  consideration  of  the  comments, 
the  Commission  has  concluded  that  it 
would  be  appropriate  to  delete  the 
requirement  for  eligible  account  owners 
to  consent  to  orders  being  allocated  on 
a  post-execution  basis.  First,  the 
customers  for  whom  orders  could  be 
placed  and  allocated  pursuant  to  these 
procedures  have  previously  been 
identified  by  the  Commission  as 
sufficiently  sophisticated  to  monitor  the 
results  of  post-execution  allocations  in 
their  accounts.'^  Second,  based  in  large 
part  upon  comments  submitted  by  NFA 
and  MFA,  the  Commission  has  included 
in  the  final  regulation  a  requirement 
that  the  account  manager  disclose 
detailed  information  to  its  eligible 
customers.  This  information,  discussed 
in  detail  in  final  rule  paragraph  1.35(a- 
lH5)(iiil  below,  is  designed  to  apprise 
the  account  owner  of  allocation 
methodologies,  fairness  standards, 
availability  of  data  for  comparing 
returns  on  investment,  and  any 
proprietary  accounts  that  may  be 
included  in  the  bunched  order.  These 
disclosures  serve  as  an  appropriate 
substitute  for  formal  customer  consent. 

The  Commission  has  also  determined 
that  it  would  be  appropriate  to  delete 
the  portfolio  requirement.  As  previously 
stated,  the  overriding  rationale  for 
allowing  post-execution  allocation  is  to 
permit  equivalent  treatment  of 
customers'  accounts.  The  Commission 
believes  that  the  commenters  have 
sufficiently  demonstrated  that  there  are 
situations  in  which  account  managers 
placing  futures-only  bunched  orders  for 
eligible  customers  may  need  the  relief 
afforded  by  post-execution  allocation  in 
order  to  achieve  equivalent  treatment  of 
costumers'  accounts.  Further,  the 
commenters  have  sufficiently 
demonstrated  that  there  are  also 
situations  in  which  the  use  of  either 
predetermined  allocation  instructions  or 
average  pricing  may  not  be  adequate  to 
assure  equitable  treatment  of  customer 
accounts  included  in  a  bunched  order. 


B.  Eligible  Account  Managers 

1.  Proposed  Regulation  1.35(a-l)(5)(ii) 

The  1998  proposal  required  that  the 
account  manager  placing  and/or 
directing  the  allocation  of  an  eligible 
order  must  be  one  of  the  following 
which  has  been  granted  investment 
discretion  with  regard  to  eligible 
customer  accounts:  a  CTA  registered 
with  the  Commission  pursuant  to  the 
Act;  an  investment  adviser  registered 
with  the  Securities  and  Exchange 
Commission  ("SEC"),  pursuant  to  the 
Investment  Advisers  Act  of  1940:  or  a 
bank,  insurance  company,  trust 
company,  or  savings  and  loan 
association  subject  to  federal  or  state 
regulation. 2° 

The  Commission  stated  that  these 
entities  might  be  able  to  use  the  relief 
afforded  by  the  eligible  order 
procedures  to  achieve  equivalent  results 
for  eligible  customer  accounts  being 
traded  pursuant  to  strategies  involving 
trading  activity  in  more  that  one  market. 
Eligible  account  managers  would  be 
able  to  allocate  futures  and  option 
trades  in  the  same  manner  as  thev 
allocated  trades  on  securities  exchanges 
and  over-the-counter  markets.^' 
Additionally,  these  entities'  fiduciar\- 
activities  were  subject  to  oversight  by 
various  state  or  federal  regulatory 
agencies. 

2.  Comments  Received 

Numerous  commenters  stated  that 
foreign  advisers  play  a  significant  role 
in  U.S.  financial  markets  ^^  and 
suggested  that  the  list  of  eligible  account 
managers  should  be  expanded  to 
include  foreign  advisers. ^^  MFA 
suggested  including  investment  advisers 
exempt  from  SEC  registration  under 
Section  203(b)(3)  of  the  Investment 
Advisers  Act  of  1940.  Finally,  CBT 
proposed  that  exchanges  should  be 


'»NFA.  NY  Bar.  NYMEX,  CSCE.  NYCE.  and 
Goldman. 

'■^es  FR  695.  700.  The  eligible  customers  are 
identified  and  discussed  below  in  paragraph 
1.35(a-lK5)(ii)  of  the  final  rule. 


^°On  the  basis  of  comments  to  the  1993  proposal, 
the  1998  proposal  included  CTAs  as  eligible 
account  managers  Otherwise,  the  group  of  entities 
proposed  to  be  eligible  account  managers  was 
identical  to  that  originally  found  in  the  1993 
proposal. 

■"  See.  eg  .  Interpretation  88-3  of  New  York  Stock 
Exchange  CNYSE")  Rule  410(a)(3):   •Member 
organizations  may  accept  block  orders  and  permit 
investment  advisors  to  make  allocations  on  such 
orders  to  customers  and  remain  in  compliance  with 
Rule  410(a)(3)  provided  that  the  organizations 
receive  specific  account  designations  or  customer 
names  by  the  end  of  the  business  day  " 

"NFA.  CBT,  CSCE.  NYCE.  and  Goldman 

"  NFA.  MFA.  NYCE.  Man  and  CSCE  (foreign 
advisors  registered  with,  or  exempt  from. 
Commission  registration,  regulated  in  the  advisors 
home  iurisdiciion,  and  providing  advice  to  non-U. S. 
persons),  CBT  (registered  with  lh<:  Commission), 
and  Goldman  (operating  pursuant  to  Regulation 
30,10  exemptions,  located  in  countries  that  have 
received  Regulation  30  10  exemptions,  or 
otherwise). 
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afforded  the  flexibility  to  expand  the 
relief,  on  a  case-by-case  basis,  to  other 
account  mangers  who  are  adequately 
regulated  and  subject  to  fiduciary 
liability. 

3.  Final  Regulation  1.35(a-l)(5Ki) 

After  consideration  of  the  comments, 
the  Commission  believes  that  it  is 
appropriate  to  expand  the  list  of  eligible 
account  managers  to  include  foreign 
advisers  who  provide  advice  solely  to 
foreign  persons. 2-»  However,  the 
Commission  remains  concerned  that 
foreign  advisers  are  not  subject  to  U.S. 
regulation  and  could  use  the  ability  to 
allocate  orders  among  customers  after 
execution  as  a  vehicle  to  engage  in 
fraud,  money  laundering  or  other 
abusive  financial  schemes.  Thus,  the 
Commission  has  determined  to  include 
only  those  foreign  advisers  who  are 
subject  to  regulation  by  a  foreign 
regulator  or  self-regulatory  organization 
("SRO")  that  either  (1)  operates  under  a 
regulatory  framework  that  has  been 
found  by  the  Commission  to  be 
comparable  to  that  in  the  United  States 
and  has  been  issued  a  Commission 
Order  under  Regulation  30.10  or  {2}  has 
entered  into  a  Memorandum  of 
Understanding  ("MOU")  or  other 
arrangement  for  cooperative 
enforcement  and  information  sharing 
with  the  Commission  (hereafter  referred 
to  as  a  "foreign  authority"). 

In  addition,  as  discussed  below  in 
final  rule  paragraph  1.35(a-l)(5)(iv),  the 
Commission  is  adding  a  certification 
requirement  that  must  be  met  in  order 
for  a  foreign  adviser  to  be  an  eligible 
account  manager.  The  foreign  authority 
must  certify  that  (1)  the  foreign  adviser's 
activities  are  subject  to  regulation  by 
that  foreign  authority  and  (2)  the  foreign 
authority  will  provide,  upon  request  of 
the  Commission  or  Department  of 
Justice,  information  that  relates  to  the 
foreign  adviser's  compliance  with  this 
rule.  The  Commission  believes  that 
restricting  foreign  advisers  who  may  be 
eligible  account  managers  in  this 
manner,  in  combination  with  the 
certification  requirement,  will  help 
facilitate  the  detection  and  deterrence  of 
fraud,  money  laundering  or  other 
abusive  financial  schemes. 

The  Commission  is  not  including  as 
eligible  account  managers  investment 
advisers  exempt  from  SEC  registration 
under  Section  203(b)(3)  of  the 
Investment  Advisers  Act  of  1940  or 
CTAs  exempt  from  Commission 
registration  under  Section  4m(l)  of  the 


Act.  These  entities  are  not  examined  in 
the  ordinary  course  of  audits  conducted 
by  the  SEC  or  NFA,  respectively. 

C.  Eligible  Customers 

1.  Proposed  Regulation  1.35(a-l)(5)(iii) 

(a).  1.35(a-lj(5)(iii)(A)—Types  of 
Customers.  The  1998  proposal  provided 
that  eligible  orders  could  be  placed  on 
behalf  of,  and  allocated  to,  accounts 
owned  by  an  identified  group  of  entities 
("eligible  customers")  which  has 
consented  in  advance  and  in  writing  to 
the  account  manager  that  orders  could 
be  placed,  executed,  and  allocated  in 
accordance  with  the  eligible  order 
procedures.^'  Except  for  the  exclusion 
of  sole  proprietorships,  natural  persons, 
floor  brokers,  floor  traders,  and  self- 
directed  employee  benefit  plans,  the 
group  of  eligible  customers  was 
substantially  similar  to  those  entities 
defined  as  "eligible  participants"  for 
purposes  of  Part  3b — Exemption  of 
section  4(c)  Contract  Market 
Transactions,  of  the  Commission's 
regulations. 2*  Having  previously 
considered  this  group  of  entities  and 
determined  that  they  are  eligible  to 
participate  both  in  exempt  transactions 
and  in  swaps,  the  Commission 
determined  that  they  are  sufficiently 
sophisticated  to  monitor  the  results  of 
any  post-execution  allocations  in  their 
accounts. 

Accounts  owned  by  sole 
proprietorships,  floor  brokers,  floor 
traders,  natural  persons,  and  self- 
directed  employee  benefit  plans  were 
not  included  as  eligible  customers. 

(b).  1 .35(a-l)(5)(iii)(B}— Proprietary 
Interest.  The  1998  proposal  provided 
that  the  following  persons,  or  any 
combination  thereof,  could  not  have  an 
interest  of  ten  percent  or  greater  in  any 
account  that  received  any  part  of  an 
eligible  order: 

(i)  the  account  manager, 

(ii)  the  futures  corrunission  merchant 
allocating  the  order; 

(iii)  Any  general  partner,  officer, 
director,  or  owner  of  ten  percent  or 
more  of  the  equity  interest  in  the 
account  manager  or  the  futiues 
commission  merchant  allocating  the 
order; 


2*  A  foreign  advisor  who  places  orders  on  U.S. 
futures  exchanges  for  U.S.  persons  would  be 
required  to  register  as  a  CTA  and.  thus,  would  be 
included  as  an  eligible  account  manager  when 
placing  bunched  orders  for  eligible  customers. 


"The  issue  of  customer  consent  was  discussed 
above.  As  noted,  the  Commission  is  eliminating  the 
consent  requirement,  but  including  disclosure 
requirements  to  assure  the  customer  is  apprised  of, 
among  other  things,  allocation  methodology  and 
fairness  standards. 

-'•As  the  Commission  stated  in  promulgating  the 
final  rules  for  Part  36.  the  list  of  "eligible 
participants"  was  modeled  on  the  list  of 
"appropriate  persons"  set  forth  in  Section  4(c)(3)(A) 
through  (J)  of  the  Act  and  on  the  definition  of 
"eligible  swap  participant"  under  Part  35  of  the 
Commission's  regulations.  60  FR  51328  (October  2, 
1995). 


(iv)  Any  employee,  associated  person, 
or  limited  partner  of  the  account 
manager  or  the  futures  commission 
merchant  allocating  the  order  who 
affects  or  supervises  the  handling  of  the 
order; 

(v)  Any  business  affiliate  that,  directly 
or  indirectly,  controls,  is  controlled  by, 
or  is  under  common  control  with,  the 
account  manager  or  the  futures 
commission  merchant  allocating  the 
order,  or 

(vi)  Any  spouse,  parent,  sibling,  or 
child  of  the  foregoing  person. 

The  limitation  to  less  than  ten  percent 
ownership  interests  in  any  account  that 
received  any  part  of  an  eligible  order 
was  intended  to  balance  the  potential 
for  misallocation  with  the  recognition 
that  there  are  situations  where 
proprietary  accounts  should  be 
permitted  in  a  bounded  order.  For 
example,  the  Commission  was  aware 
that  proprietary  accounts  might 
properly  be  included  with  customer 
accounts  in  a  bunched  order  where  the 
account  manager  had  "seed"  money 
invested  in  an  accoimt  or  where  the 
account  manager  invested  in  an  account 
in  order  to  attract  other  investors.  In 
addition,  a  complete  prohibition  on  any 
interest  in  an  included  account  would 
exclude  certain  publicly  owned 
organizations  from  becoming  eligible 
customers  and  thus  would  result  in 
unfair  customer  treatment. 

2.  Comments  Received 

(a)  1.35(a-l)(5)(iii)(A)—Types  of 
Customers.  All  commenters  addressing 
eligible  customers  suggested  that  the  list 
be  expanded  to  include  natural 
persons. 2^  CBT  and  CSCE  commented 
that  the  list  should  be  expanded  to 
include  floor  brokers  and  traders.  MFA 
suggested  that  all  eligibility  restrictions 
should  be  eliminated. 

Several  commenters  also  suggested 
that  the  Commission  should  not  create 
yet  another  definition  of  "sophisticated 
customer. "28  Thus,  CME  and  CBT 
proposed  that  the  list  of  eligible 
customers  should  be  consistent  with  the 
list  of  "eligible  participants"  in  Part  36; 
CME,  CBT.  and  MFA  proposed  that  it 
should  be  consistent  with  the  list  of 
"eligible  swap  participants"  in  Part  35; 
and  MFA  proposed  that  it  should  be 


"  NYCE  and  Man.  NFA,  CME,  CBT,  NYMEX.  and 
CSCE  commented  that  natural  person  as  defined  in 
Parts  35  and  36  should  be  included.  MFA  stated 
that  natural  persons  as  defined  in  Part  35  and 
Regulation  4.7  should  be  included.  NY  Bar 
commented  that  natural  persons  meeting  the 
"qualified  eligible  client"  criteria  defined  in 
Regulation  4.7(b)(l)(ii)(B)  should  be  included. 
Goldman  commented  that  natural  persons  meeting 
the  "qualified  eligible  participant"  criteria  defined 
in  Regulation  4.7  should  be  included. 

=»NFA,  MFA,  NY  Bar,  CME,  NYMEX.  and  CSCE. 
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consistent  with  "qualified  eHgible 
client"  under  Regulation  4.7.29 

(b)  1 .35(a-l)(5)(iii)(B)— Propriety 
Interest.  Most  commenters  believed  the 
provision  limiting  proprietary  interest  to 
an  interest  of  less  than  ten  percent  was 
overly  restrictive  and  should  be 
eliminated. 30  NFA  and  MFA  stated  that 
many  institutional  customers  desire  that 
their  account  managers  trade  their  own 
funds  just  like  the  customers'  funds  and 
may,  according  to  MFA,  require  that  the 
account  manger  have  a  significant 
proprietary  interest.  It  was  noted  that 
applying  a  percentage  test  to  determine 
eligibility  to  bunch  and  allocate  orders 
could  prove  administratively 
burdensome.3i  MFA  and  Goldman 
stated  that  the  account  manager  could 
be  subject  to  potential  liability  because 
his  or  her  interest  may  fluctuate  in  size 
over  time.  ICI  commented  that  it  would 
be  very  difficult,  and  in  some  cases 
impossible,  for  an  account  manager  to 
determine  ownership  interest  and 
monitor  compliance  with  the  ten- 
percent  limitation. 32 

NFA  commented  that,  if  the  allocation 
procedures  satisfy  certain  core  fairness 
principles,  then  it  should  not  matter 
that  proprietary  accounts  are  included 
in  the  bunched  order.  MFA  commented 
that,  if  the  allocation  methodology  were 
fundamentally  fair,  non-preferential, 
and  verifiable,  it  would  be  fair  for  all 
orders  allocated  by  that  methodology. 
MFA  further  stated  that  requiring  the 
account  manager  to  trade  a  proprietary 
account  outside  the  bunched  order 
would  greatly  diminish  the  effectiveness 
of  the  audit  process  and  create 
complexity  and  opportunities  for 
misallocations  in  monitoring,  auditing 


^'NY  Bar  recommended  that  the  Commission 
eliminate  the  fixed  total  asset  requirement  applied 
to  commodity  pools  in  order  for  the  pools  to  meet 
the  eligible  customer  criteria.  The  fixed  asset  level 
would  not  address  situations  where  the  pool 
initially  met  the  requirement  but  subsequently  fell 
to  a  lower  asset  level  because  of  investor 
redemption  or  trading  losses.  In  the  alternative.  NY 
Bar  commented  that  the  fixed  asset  level 
requirement  should  be  applied  only  at  the  inception 
of  trading. 

5"  NFA,  MFA.  NYCE.  and  Goldman.  NY  Bar 
commented  that  proprietary  interest  in  excess  of  ten 
percent  should  be  permitted  so  long  as  it  is 
disclosed.  CBT  commented  that  the  limitation 
should  be  clarified  to  state  that  an  account  would 
not  be  disqualified  from  eligibility  if  from  time  to 
time  the  ten-percent  interest  test  were  exceeded  on 
a  teniporary  or  marginal  basis.  This  would  permit 
some  limited  flexibility  as  the  limitation  is  applied 
to  commodity  pool  operators  or  CTAs  setting  up 
new  pools  or  liquidating  old  pools. 

"  NFA.  MFA  and  Goldman. 

^^ICI  recommended  that  interests  in  registered 
investment  companies  be  excluded  from  the 
limitation  or.  in  the  alternative,  that  it  be  acceptable 
for  the  account  manager  to  certify  that  it  reasonably 
believes  it  is  in  compliance  with  the  requirements 
of  the  regulation. 


and  implementing  the  separate 
allocation  procedures.^^ 

3.  Final  Regulation  1.35(a-l)(5)(ii] 

After  consideration  of  the  comments, 
the  Commission  has  determined  to 
modify  the  1998  proposal's  list  of 
eligible  customers  to  make  it  completely 
consistent  with  the  Part  36  list  of 
"eligible  participants. "^^  Thus,  the 
Commission  is  including  as  eligible 
customers  natural  persons,  subject  to 
the  Part  36  total  asset  requirement,  and 
floor  brokers  and  traders.^s  Likewise, 
the  Commission  is  removing  the  1998 
proposal's  restriction  of  self-directed 
corporate  qualified  pension,  profit 
sharing,  or  stock  bonus  plans  subject  to 
Title  1  of  ERISA  for  those  plans  that 
satisfy  the  "eligible  participant"  criteria 
of  Part  36.  The  Commission  believes 
that  these  entities  are  generally  capable 
of  understanding  bunched  order  and 
post-execution  allocation  procedures 
and  risks.  Further,  in  order  to  assist  the 
eligible  customers  in  this 
understanding,  the  Commission  is 
requiring  that  the  account  manager 
disclose  certain  specific  information  to 
them.  These  disclosure  requirements, 
discussed  in  detail  in  final  rule 
paragraph  1.35(a-l)(5)(iii)  below,  are 
designed  to  apprise  the  account  owner 
of  allocation  methodologies,  fairness 
standards,  availability  of  data  for 
comparing  returns  on  investment,  and 
any  proprietary  accounts  that  may  be 
included  in  the  bunched  order. 

The  Commission  has  also  determined 
that  it  is  appropriate  to  eliminate  the 
less  than  ten  percent  restriction  on 
proprietary  interest  that  would  have 
been  imposed  upon  the  account 
manager,  the  FCM  allocating  the  order, 
and  other  listed  entities.  The 
Commission  is  aware  that  the  proposed 
limitation  does  not  exist  in  other 


^3  MFA  stated  that  requiring  the  limitation  on 
proprietary  interest  could  provide  an  opportunity 
for  dishonest  account  managers  to  allocate 
fraudulently  by  altering  the  extent  of  their 
proprietary  investment  or  otherwise  changing  the 
group  of  accounts  that  trade  within,  rather  than 
outside,  the  bunched  order.  Goldman  commented 
that  preferential  allocations  to  accounts  in  which 
the  account  manager  has  a  proprietary  interest 
would  be  more  readily  apparent  and  therefore  more 
easily  detected  if  the  proprietary  accounts  were 
included  in  the  bunched  order. 

'■•As  previously  noted,  the  Commission  has 
considered  this  group  of  entities  and  determined 
that  they  are  eligible  to  participate  both  in 
transaction  under  the  Part  36  pilot  program  and  in 
swaps  and  believes  that  they  are  sufficiently 
sophisticated  to  monitor  the  results  of  any  post- 
execution  allocations  in  their  accounts. 

•''With  regard  to  allocations  to  accounts  owned 
by  natural  persons,  the  Commission  believes  that 
the  various  increased  standards  applicable  to  the 
manner  in  which  account  managers  will  be  required 
to  handle  these  accounts  should  mitigate  (he 
Commission's  previously  stated  concerns. 


markets  and  agrees  with  the 
commenters  that  it  would  be 
administratively  burdensome  and 
difficult  to  manage  and  to  enforce. 
Among  other  things,  the  account 
manager  would  have  a  difficult  time 
determining  the  level  of  interest  held  bv 
the  total  group  of  possible  participants 
who  would  be  subject  to  the  limitation. 
That  level  of  interest  also  would  be 
subject  to  fiuctuation,  would  require 
constant  monitoring,  and  could  result  in 
inadvertent  violations,  e.g.,  when 
redemption  in  a  fund  occurred.  The 
Commission  also  is  aware  that  the 
eligible  customers  may  prefer  to  invest 
with  an  account  manager  who  has  a 
significant  proprietary  interest  in  the 
trading  activity,  i.e.,  an  account  manager 
who  puts  his  or  her  money  at  risk  along 
with  that  of  the  customer.  Finally,  the 
Commission  agrees  with  the 
commenters  who  stated  that,  if  the 
allocation  procedures  are  fair,  they 
remain  so  even  if  the  account  manager 
has  an  interest  in  an  included  account. 

Therefore,  the  proposed  interest 
limitations  have  been  deleted.  In 
addition,  eligible  account  managers 
have  been  included  in  the  list  of  eligible 
customers  for  whom  orders  may  be 
placed  and  allocated  on  a  post- 
execution  basis.  In  order  to  assure  that 
an  eligible  customer  is  aware  that  an 
account  in  which  the  account  manager 
has  an  interest  may  be  included  with 
the  customer's  account  in  the  bunched 
order,  the  Commission  is  requiring,  as 
discussed  below,  that  the  account 
manager  disclose  his  or  her  policies 
with  regard  to  this  issue. 

D.  Disclosure — Final  Regulation 
1.35(a-lH5lliiil 

As  previously  noted,  the  1998 
proposal  required  that  the  customer 
consent,  in  writing  to  the  use  of  eligible 
order  procedures,  and  the  proposal 
placed  a  less  than  ten  percent  interest 
limitation  on  proprietary  orders  that 
could  be  included  in  the  bunched  order. 
Because  the  Commission  has  concluded 
that  the  customer  protection  intended  to 
be  provided  by  these  proposed 
requirements  can  be  provided  as 
effectively  through  detailed  disclosure, 
the  Commission  has  determined  to 
substitute  disclosure  requirements  for 
the  proposal's  consent  requirement  and 
proprietary  interest  limitation. 

Tnese  disclosure  requirements  are 
based  upon  comments  submitted  by 
NFA  and  MFA  both  of  which  stated  that 
strengthened  customer  protection  could 
be  attained  by  expanding  disclosure 
requirements.  Among  othe'  things.  NFA 
proposed  that  the  regulation  should 
require  that  eligible  account  managers 
describe  to  their  customers,  in  general 
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terms,  their  basic  approach  to  allocating 
trades  among  participants  in  a  particular 
trading  program.  NFA  stated  that  the 
account  manager  should  be  required  to 
represent  to  eligible  customers  that  it 
regularly  reviews  each  account  to  assure 
that  the  allocation  methodology  has 
been  fair  and  equitable  and  that  it  will 
document  the  internal  procedures  and 
results  of  its  regular  analysis  and 
maintain  these  procedures  and  results 
as  firm  records.'" 

MFA  commented  that  the  account 
manager  should  he  required  to  disclose 
to  the  customer  the  nature  of  its 
allocation  methodology  and  the  fairness 
standard  required  of  the  methodology, 
the  ability  of  the  cu.stomer  to  request 
confirmation  regarding  the  operation  of 
the  methodology,  and  the  extent  to 
which  the  account  manager  includes 
accounts  in  which  it  has  an  interest  in 
the  bunched  order.  According  to  MFA. 
requiring  that  disclosure  to  the  customer 
include  this  information  would  assure 
that  the  customer  would  be  able  to 
provide  informed  consent  to 
participation  in  the  bunched  order  and 
fair  allocation  procedures. 

The  Commission  has  drawn  upon 
these  NFA  and  MFA  comments  to  craft 
the  disclosure  requirements  found  in 
the  final  regulation  and  described 
below.  The  Commission  believes  that 
compliance  with  these  requirements 
will  assure  that  the  customer  is  armed 
with  adequate  knowledge  of  the 
bunched  order  and  post-execution 
allocation  procedures  as  they  apply  to 
his  or  her  account  and  thus  will  have  an 
enhanced  ability  effectively  to  monitor 
account  activity.  Thus,  these  disclosure 
requirements  are  an  appropriate 
substitute  for  the  written  customer 
consent  requirement  and  less  than  ten- 
percent  proprietary  interest  limitation. 

Before  placing  the  initial  order 
eligible  for  post-execution  allocation, 
the  account  manager  must  disclose  the 
following  to  each  of  its  customers  to  be 
subject  to  post-execution  allocation; 

(i)  The  general  nature  of  the  allocation 
methodology  the  account  manager  will 
use; 

(ii)  The  standard  by  which  the 
account  manager  will  judge  the  fairness 
of  allocations; 

(iii)  The  ability  of  the  customer  to 
review  summary  or  composite  data 
sufficient  for  that  customer  to  compare 
its  results  with  those  of  other  relevant 
customers;^''  and 


(iv)  Whether  accounts  in  which  the 
account  manager  may  have  any  interest 
may  be  included  with  customer  orders 
in  orders  eligible  for  post-execution 
allocation. 

£".  Account  Certification 

1.  Proposed  Regulation  1.35(a-l)(5)(iv) 

In  1998  proposal  required  that,  before 
placing  the  initial  eligible  order,  the 
account  manager  certify  in  writing  to 
each  FCM  executing  and/or  allocating 
any  part  of  the  order  that  the  account 
manager  was  aware  of  the  eligible  order 
provisions  and  would  comply  with 
those  provisions.  Further,  the  account 
manager  was  required  to  provide  each 
FCM  allocating  the  order  with  a  list  of 
eligible  futures  accounts. 

The  certification  requirement  was 
designed  to  assure  that  the  account 
manager,  who  has  overall  responsibility 
for  compliance  with  the  eligible  order 
provisions,  was  cognizant  of,  and  would 
comply  with,  the  provisions.  The 
certification  requirement  would  need  to 
be  made  only  once  to  each  applicable 
FCM,  and  not  on  an  order-by-order 
basis. ^"  The  extent  of  the  account 
manager's  compliance  with  these 
requirements  would  be  determined 
during  audits  and  on  a  for-cause  basis. 

2.  Comments  Received 

Commenters  addressing  the 
certification  issue  generally  made  two 
suggestions.  First,  the  certification 
should  be  made  only  to  the  clearing 
FCM;^^  and  second,  the  certification 
should  remain  in  effect  unless 
revoked.'"'  With  regard  to  the 
requirement  that  the  account  manager 
provided  a  list  of  eligible  futures 
accounts,  ICI  commented  that,  rather 
than  requiring  a  cumulative  list,  the 
Commission  should  permit  an  account 
manager  to  provide  the  FCM  with 
eligibility  information  on  an  account 
either  when  it  is  opened  or  once  a 
determination  is  made  that  it  is  an 
eligible  account  for  purposes  of  the 
regulation.'" 


'".■\s  discu.ssed  below.  NFA  strongly  supported 
the  proposed  requirement  that  each  account 
manager  make  available  data  sufntient  for 
customers  to  compare  their  results  with  those  of 
other  relevant  customers. 

"Of  course,  the  account  manager  would  be 
expected  to  disclose  the  customer's  ability  to 


compare  its  results  with  those  of  similarly  traded 
accounts  in  which  the  account  manager  has  an 
interest,  if  such  accounts  are  included.  In  those 
circumstances,  the  accounts  in  which  the  account 
manager  has  an  interest  would  be  accounts  "of 
other  relevant  customers." 

'"Where  the  account  manager  places  orders 
directly  with  a  floor  broker  rather  than  an  executing 
FCM,  the  certification  would  have  to  be  filed  only 
with  each  FCM  allocating  any  part  of  an  eligible 
order  and  not  with  the  floor  broker, 

'"NF.^.  NYMEX.  and  Goldman.  MFA  suggested 
that  the  certification  be  made  either  to  the  clearing 
FCM  or  to  the  S¥,\.  NF.\  also  commented  that  the 
term  "represent"  should  be  used  in  place  of 
"certify," 

"  NFA.  CBT,  and  NYMEX. 

■"  Man  commented  that  the  failure  of  an  account 
manager  to  inform  the  FCM  of  any  deviations  or 


3.  Final  Regulation  1.35(a-l)(5)(iv) 

After  consideration  of  the  comments 
received,  the  Commission  has 
determined  that  the  account  manager 
certification  need  be  provided  only  to 
the  FCM  clearing  any  part  of  an  order 
eligible  for  post-execution  allocation  to 
the  ultimate  customers.  Further,  this 
certification,  once  made,  will  continue 
in  effect  until  the  account  manager 
revokes  it  or  the  FCM  is  otherwise 
notified  of  a  change. 

With  regard  to  tne  identification  of 
the  eligible  customer  accounts,  the 
Commission  agrees  that  a  list  of  the 
accounts  need  not  be  required.  Rather, 
the  Commission  has  determined  to 
require  only  that  the  account  manager 
must  identify  these  accounts  to  the  FCM 
clearing  any  part  of  an  order  eligible  for 
post-execution  allocation.  Identification 
may  be  accomplished  by  list;  by  notice 
at  the  opening  of  the  account;  by  letter 
if  the  determination  is  made  after  the 
account  is  open;  or  by  other,  similar 
method.  The  Commission  continues  to 
believe  that  the  requirement  that  the 
account  manager  identify  the  eligible 
customer  accounts  to  the  FCM  should 
enable  the  FCM  to  insure  that 
allocations  are  made  only  to  those 
eligible  customer  accounts. ''^ 

Finally,  in  order  to  facilitate 
compliance  with  the  requirements  of 
this  rule,  as  well  as  to  facilitate  the 
detection  and  deterrence  of  fraud, 
money  laundering  and  other  abusive 


changes  to  the  list  of  eligible  accounts,  as  well  as 
the  potentially  large  number  of  accounts  which  may 
be  on  the  list,  could  result  in  potential  errors  and 
delays  in  trade  processing.  The  responsibility  for 
fair,  non-preferential  allocation  of  orders  among 
accounts  is  that  of  the  account  manager  and  not  the 
FCM.  Obviously,  whether  or  not  a  list  was  provided 
to  the  FCM.  an  FCM  has  an  ongoing  obligation  to 
inquire  if  there  are  appearances  of  preferential 
allocations.  Thus.  Man  proposed  that  the 
requirement  to  provide  a  list  of  eligible  futures 
accounts  to  the  FCM  not  be  required  since  it  serves 
no  meaningful  purpose. 

■••^The  account  manager  must  notify  the  clearing 
FCM  when  the  account  manager  has  notice  that  a 
previously  identified  eligible  account  is  no  longer 
eligible  to  be  included  in  bunched  orders  allocated 
on  a  post-execution  basis.  However,  if  the  account 
manager  has  a  reasonable  basis  to  believe  that  the 
account  will  regain  its  eligibility  status  within  10 
business  days,  the  account  manager  need  not  notify 
the  FCM  and  may  continue  to  treat  that  account  as 
an  eligible  account.  This  timeframe  is  consistent 
with  the  maximum  of  10  business  days  which  may 
be  granted  by  the  Commission,  in  its  discretion,  to 
allow  an  FCM  or  IB  to  achieve  compliance  with  the 
§  1.17  net  capital  requirements  without  having  to 
transfer  accounts  and  cease  doing  business.  Thus, 
although  a  commodity  pool  would  no  longer  be  an 
eligible  account  if  its  total  assets  fell  below  the 
$5,000,000  threshold  because  of  investor 
redemptions  or  trading  losses,  the  account  manager 
may  continue  to  treat  that  commodity  pool  as  an 
eligible  customer  account  if  the  account  manager 
has  a  reasonable  basis  to  believe  that  the  reduction 
in  assets  is  temporary  and  that  the  commodity 
pool's  total  assets  will  be  increased  to  the 
$5,000,000  within  10  busine,ss  days. 
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financial  schemes,  the  Commission  has 
determined  that  an  additional 
certification  requirement  is  appropriate. 
Foreign  advisers  must  also  provide  to 
each  FCM  clearing  any  part  of  an  order 
eligible  for  post-execution  allocation  a 
written  certification  from  a  foreign 
authority  that  (1)  the  foreign  adviser's 
activities  are  subject  to  regulation  by 
that  foreign  authority  and  (2)  the  foreign 
authority  will  provide,  upon  request  of 
the  Commission  or  Department  of 
Justice,  information  that  relates  to  the 
foreign  adviser's  compliance  with  this 
rule. 

F.  Allocation 

1.  Proposed  Regulation  1.35(a-l)(5)(v) 

The  1998  proposal  required  that  the 
account  manager  and  the  clearing  FCM 
allocate  the  order  to  eligible 
participating  customer  accounts  prior  to 
the  end  of  the  day  the  order  is  executed. 
Further,  the  proposal  required  that 
allocations  be  fair  and  nonpreferential, 
taking  into  account  the  effect  on  each 
relevant  portfolio  in  the  bunched  order. 
These  allocation  requirements  were 
designed  to  assure  that  allocations  were 
made  fairly,  in  a  timely  manner,  and 
only  to  eligible  customer  accounts. 

As  stated  in  the  1998  proposal, 
although  the  account  manager  has  the 
responsibility  for  employing  a  system 
that  results  in  fair,  equitable,  and  non- 
preferential  allocations,  the  FCM  does 
assume  some  responsibility  with  regard 
to  the  fairness  of  the  allocations.*^  If  the 
FCM  were  directed  to  allocate  eligible 
orders  to  previously  unidentified 
accounts  or  became  aware  of  what 
appeared  to  be  preferential  allocations, 
the  FCM  would  be  required  to  make  a 
reasonable  inquiry  and,  if  appropriate, 
to  refer  the  matter  to  the  appropriate 
regulatory  authority. 

2.  Comments  Received 

Among  the  comments  received  that 
addressed  the  allocation  requirements, 
NFA  stated  that  it  would  be  helpful  to 
indicate  that  account  managers  should 
provide  allocation  information  as  soon 
as  practicable  after  the  entire  transaction 
is  executed  but  no  later  than  the  end  of 
the  day.  Further.  NFA  suggested  that  the 
Commission  clarify  that  "end  of  the 
day"  might  be  defined  by  certain 
contract  market  or  FCM  operational 
timetables.''''  MFA  commented  that 


*^As  discussed  herein,  FCM  responsibilities 
regarding  the  fairness  of  allocations  are  those  of  the 
clearing  FCM. 

**NFA  encouraged  the  Commission  to  require 
that  eligible  account  managers  disclose  to  their 
customers  that  they  will  provide  allocation 
information  as  soon  as  practicable  after  an  entire 
transaction  is  executed,  but  no  later  than  as 


order  allocation  should  be  required  no 
later  than  the  deadline  for  the 
submission  of  trade  data  established  by 
the  exchange  on  which  the  trade  is 
made. 

Two  commenters  expressed  concerns 
regarding  allocation  responsibilities 
proposed  to  be  imposed  on  the  FCMs. 
NY  Bar  commented  that  the  requirement 
that  the  FCM  conduct  reasonable 
inquiry  and  refer  to  regulator^' 
authorities  any  situations  in  which  an 
order  allocation  formula  appears  to  be 
abandoned  or  significantly  departed 
from  poses  an  unreasonable  burden 
upon  the  FCM.  In  a  similar  vein,  CBT 
commented  that  it  is  unnecessarv  to 
require  the  FCMs  to  have 
responsibilities  above  and  beyond  those 
already  placed  on  them  to  ensure  fair 
and  equitable  treatment  of  their 
customers  by  Regulation  166.3.  which 
requires  that  FCMs  diligently  supervise 
the  handling  of  customer  accounts. 

Finally,  NFA  suggested  that  among 
the  representations  that  the  eligible 
account  manager  should  be  required  to 
make  to  his  or  her  customers  is  that  the 
allocation  methodology  will  be:  (1)  Non- 
preferential,  so  that  no  account  or  group 
of  accounts  receive  consistently 
favorable  or  unfavorable  treatment;  (2) 
sufficiently  objective  and  specific  that 
the  appropriate  allocation  for  a  given 
trade  can  be  verified  in  an  independent 
audit;  and  (3)  consistently  applied. 

3.  Final  Regulation  1.35(a-l)(5)(v) 

After  consideration  of  the  comments 
received,  the  Commission  has 
determined  to  modify  the  timeliness 
and  fairness  standards  and  to  add  as 
allocation  requirements  the  NFA's 
proposed  representations  regarding  the 
allocation  methodology.  The 
requirement  that  allocations  must  be 
made  only  to  the  accounts  of  eligible 
customers  is  being  retained. 

With  regard  to  tne  timeliness  of  the 
allocations,  the  Commission  is  revising 
the  standard  to  require  that  allocations 
must  be  made  as  soon  as  practicable 
after  the  entire  transaction  is  executed, 
but  no  later  than  the  end  of  the  day  the 
order  is  executed. ''^  The  Commission  is 
aware  of  no  reason  to  postpone  the 
allocations  until  the  end  of  the  dav  in 
situations  where  the  results  of  the  entire 
transaction  are  already  known  and 
fairness  to  the  included  accounts  can 
thus  be  attained  without  further  delay. 
Although  it  is  no  longer  separately 
stated  in  this  paragraph,  the 


Commission  continues  to  believe  that 
the  definition  of  "end  of  the  dav"  for 
purposes  of  post-execution  allocation 
may  be  specified  by  exchange  rule.  That 
provision  was  removed  as  an  allocation 
requirement  because  it  was  redundant. 
Paragraph  1.35(a-l)(5)  of  the  final  rule 
already  provides  that  orders  eligible  for 
post-execution  allocation  must  be 
handled  in  accordance  with  exchange 
rules  submitted  to  the  Commission 
pursuant  to  Section  5a(a)(12)(A)  and 
Regulation  1.41. 

The  Commission  has  modified  the 
basic  fairness  standard  of  the  allocation 
requirements  in  two  areas.  First,  the 
standard  in  the  final  rule  requires  that 
the  allocations  must  be  fair  and 
equitable  and  that  no  account  or  group 
of  accounts  may  receive  consistently 
favorable  or  unfavorable  treatment.*^ 
The  Commission  is  aware  that  the 
existence  of  preferential  allocations  is 
best  determined  over  a  period  of  time 
and  not  on  the  basis  of  individual 
allocations. ■•" 

Second,  since  the  requirement  that 
there  must  be  a  portfolio  containing 
instruments  which  are  either  exempt 
from  regulation  pursuant  to  the 
Commission's  regulations  or  excluded 
from  Commission  regulation  under  the 
Act  has  been  deleted,  the  fairness 
standard  no  longer  refers  to  "taking  into 
the  account  the  effect  on  each  relevant 
portfolio  in  the  bunched  order." 
Nonetheless,  even  without  a  portfolio 
requirement,  the  Commission  expects 
that  audits  determining  the  fairness  of 
allocations  among  accounts  will 
consider  all  instruments  and  all 
transactions  relevant  to  the  accounts 
being  audited. 

With  respect  to  the  account  manager's 
allocation  methodology,  the 
Commission  has  determined  to  include 
as  an  allocation  requirement  NFA's 
proposed  required  representations 
regarding  that  methodology.  That  is.  the 


required  by  certain  exchange  or  FCM  operational 
timetables. 

"As  used  herein,  the  term  "entire  transaction" 
includes  the  bunched  futures  and/or  option  order(s) 
and  all  related  transactions  executed  in  all  markets 
for  the  included  accounts. 


•'•This  requirement  is  consistent  with  allocation 
responsibilities  imposed  upon  banks.  Banking 
regulators  require  that  banks  effecting  securities 
transactions  for  customers  establish  WTillen  policies 
and  procedures  for  the  fair  and  equitable  allocation 
of  securities  and  prices  to  ihe  accounts  when  orders 
are  placed  tor  the  same  securitv.  Spc  12  C.F.R. 
*)  208.24(g)(2)  (1998)  (requiring  such  procedures  for 
state  member  banks);  12  C.F.R.  §  12.7(a)(2)  (1998) 
(requiring  such  procedures  for  national  banks). 

*'The  Commission  is  also  aware  that  an  account 
in  which  the  account  manager  has  an  interest  could, 
on  a  given  day.  even  using  random  allocation 
methodology,  receive  better  allocations  than  one  or 
more  of  the  included  customer  accounts.  The 
Commission  would  not.  absent  evidence  to  the 
contrary,  find  that  this  allocation  violated  the 
fairness  standard  so  long  as  the  acciani  manager 
could  demonstrate  that  the  results  v  ere  consistent 
with  the  allocation  methodology  (,.s;;losed  by  the 
account  manager  and  so  long  as  the  favorable 
allocation  is  not  representative  of  a  pa'tern  of 
preferential  allocation. 
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allocation  standard  in  the  final  rule  will 
include  a  requirement  that  the  account 
manager's  allocation  methodology  must 
be  (1)  sufficiently  objective  and  specific 
that  the  allocation  for  a  given  trade  can 
be  verified  in  an  independent  audit  and 
(2)  consistently  applied. 

Finally,  the  requirement  that 
allocations  must  be  made  only  to  the 
accounts  of  eligible  customers  and  must 
be  made  in  a  fair  and  equitable  manner 
remains  as  stated  in  the  proposal.  The 
account  manager  has  the  responsibility 
for  employing  a  system  that  results  in 
fair,  equitable,  and  non-preferential 
allocations.  The  FCM  generally  has  the 
responsibility  for  complying  with 
instnictions  from  the  account  manager. 
The  FCM  also  has  additional 
responsibilities  with  regard  to  the 
allocations.  If  the  account  manager  were 
to  direct  the  allocation  of  fills  into  an 
account  that  has  not  been  identified  as 
an  eligible  account  or  if  the  FCM 
becomes  aware  of  what  appear  to  be 
preferential  allocations,  the  FCM  is 
required  to  make  a  reasonable  inquiry 
and,  if  appropriate,  to  refer  the  matter  to 
the  appropriate  regulatory  authority, 
i.e.,  the  Commission,  NFA,  or  the  FCM's 
designated  self  regulatory  organization 
("DSRO").  In  addition,  the  FCM  must 
act  consistently  with  its  obligations 
under  Regulation  166.3  to  supervise 
diligently  the  handling  of  its  customer 
accounts. 

G.  Recordkeeping 

1.  Proposed  Regulation  1.35(a-l)(5)(vi) 

The  1998  proposal  required  that  each 
eligible  order  and  the  account  manager 
placing  the  order  be  identified  on  the 
order  tickets  at  the  time  of  placement. 
Each  transaction  resulting  from  an 
eligible  order  was  required  to  be 
identified  on  contract  market  trade 
registers,  other  computerized  trade 
practice  surveillance  records,  and 
confirmation  statements  provided  to 
eligible  customer  accounts.  These 
requirements  were  designed  to  assure 
the  existence  of  a  complete  audit  trail 
from  order  placement  through  order 
allocation. 

The  1998  proposal  required  that  each 
account  manager  must  make  available, 
upon  request  of  a  representative  of  the 
Commission  or  the  United  States 
Department  of  Justice,  customer  consent 
documents  and  records  reflecting 
futures  and  option  transactions,  other 
transactions  executed  pursuant  to  the 
portfolio  management  strategy,  and  any 
other  records  that  would  identify  the 
management  strategy  and  relate  to,  or 
reflect  upon,  the  fairness  of  the 
allocations.  Finally,  it  required  that  each 
account  manager  must  make  available 


for  review,  upon  request  of  an  eligible 
customer,  data  sufficient  for  that 
customer  to  compare  its  results  with 
those  of  other  relevant  customers, 
prepared  so  as  not  to  disclose  the 
identity  of  individual  account  holders. 
The  description  of  the  requirerhent  in 
terms  of  data  was  intended  to  permit  the 
use  of  established  methods  used  by 
sophisticated  institutional  investors  in 
securities  to  measure  and  to  compare 
performance.  The  comparison  data 
could  be  prepared  without  requiring  the 
disclosure  of  the  identity  of  individual 
account  holders. 

2.  Comments  Received 

With  respect  to  the  requirement  that 
the  eligible  order  and  the  account 
manager  placing  the  order  must  be 
identified  on  the  office  and  floor  order 
tickets,  NFA  suggested  that  the  account 
manager  be  identified  by  code  or  other 
appropriate  identifier,  and  CBT 
questioned  the  necessity  of  designating 
the  account  manager  on  the  original 
order  tickets.  MFA  and  CBT  suggested 
that  the  rule  should  permit  the  use  of  a 
group  identifier  with  respect  to  the 
group  of  accounts  to  be  allocated  in  the 
bunched  order. ''^  MFA  and  CBT  were 
opposed  to  the  requirement  that  eligible 
order  transactions  be  identified  on  trade 
registers  and  other  computerized  trade 
practice  surveillance  records. '•^  Several 
commenters  suggested  that  the 
requirement  that  trades  be  identified  on 
confirmation  statements  provided  to  the 
customer  accounts  should  be  deleted. 5° 
Most  of  those  commenters  stated  that 
such  a  requirement  was  redundant  and 
unnecessary  once  the  customer  has  been 
informed  that  orders  for  his  or  her 
account  would  be  placed  and  allocated 
pursuant  to  the  eligible  order 
procedures. 

MFA  addressed  the  requirement  that 
the  account  manager  make  certain 
information  available,  upon  request,  to 
the  Commission  or  the  Department  of 
Justice.  MFA  objected  to  the 
requirement  that  the  account  manager 
maintain  records  demonstrating  the 
relationship  between  the  futures  and 
other  transactions.  It  contended  that  the 
eligible  order  relief  should  be  available 


■"•In  its  comment  objecting  to  the  proposal's 
requirement  that  an  eligible  order  must  be 
identified  throughout  the  execution,  clearing,  and 
confirmation  procedures,  MFA  stated  that  the 
account  manager  should  be  required  to  identify  the 
orders  as  eligible  orders  at  the  time  of  entry  and  on 
its  trade  blotter  and  allocation  sheets. 

■'''  .MFA  stated  that  the  cost  of  requiring 
compliance  would  be  large  without  achieving  any 
identifiable  separate  regulatory  objective.  CBT 
stated  that  the  requirement  would  result  in 
excessive  cost  to  the  industry  and  that  the  benefit 
of  this  type  of  information  is  questionable, 

''"NFA.  MFA.  C3T.  Goldman,  and  Man. 


without  regard  to  whether  there  were 
any  other  transactions  and  that  the 
records  demonstrating  any  trading 
strategy  could  cause  unnecessary 
disclosure  of  proprietary  trading 
strategies  and  procedures.  MFA  further 
commented  that  the  rule  should  be 
narrowed  to  require  retention  only  of 
information  essential  to  the 
determination  of  the  appropriateness  of 
the  allocations  made. 

Numerous  commenters  addressed  the 
requirement  that  comparative  data  be 
made  available  to  the  customer  so  that 
he  or  she  could  compare  results  with 
those  of  other  relevant  customers.  NYCE 
supported  the  requirement  as  stated. ^^ 
NFA  supported  it  as  modified  to  define 
the  data  required  to  be  made  available 
as  "performance"  data.  ICI  supported  it 
as  modified  to  define  the  data  as 
"aggregated"  or  "composite" 
information.  MFA  recommended  that 
the  rule  not  require  disclosure  of 
comparative  account  information  of 
other  customers,  but  rather  disclosure  of 
summary  information  for  the  accounts 
for  which  such  orders  are  made.  NY  Bar 
and  CME  recommended  that  the 
requirement  be  deleted. ^^ 

3.  Final  Regulation  1.35(a-l)(5)(vi) 

The  Commission  has  determined  to 
make  several  revisions  to  the  proposed 
recordkeeping  requirements.  In  order  to 
provide  for  a  more  complete  audit  trail 
and  consistent  with  SEC  recordkeeping 
requirements  applicable  to  investment 
advisers,  the  Commission  is  adding  a 
requirement  that  the  account  manager, 
prior  to  placing  the  order,  create  and 
timestamp  a  document  reflecting  the 
terms  of  the  order  and  the  expected 
allocation  thereof  ("order  origination 
document"). 53  ^ny  subsequent  decision 


"  NYCE  further  commented  that  the  data  should 
also  be  required  to  be  made  available  to  regulatory 
authorities. 

'■'NY  Bar  recommended,  as  an  alternative, 
requiring  the  availability  of  comparable  trading  data 
for  audit  by  the  NFA.  CME  conunented  that  the 
account  manager's  primary  regulator  should  impose 
such  a  requirement  if  it  determines  that  such  a 
requirement  is  necessary. 

'3  Among  the  books  and  records  to  be  maintained 
by  investment  advisers  registered  or  required  to  be 
registered  under  section  204  of  the  Investment 
Advisers  Act  of  1940  are  the  following: 

A  memorandum  of  each  order  given  by  the 
investment  adviser  for  the  purchase  or  sale  of  any 
security,  of  any  instruction  received  by  the 
investment  adviser  from  the  client  concerning  the 
purchase,  sale,  receipt  or  delivery  of  a  particular 
security,  and  or  any  modification  or  cancellation  of 
any  such  order  or  instruction.  Such  memoranda 
shall  show  the  terms  and  conditions  of  the  order, 
instruction,  modification  or  cancellation:  shall 
identify  the  person  connected  with  the  investment 
adviser  who  recommended  the  transaction  to  the 
client  and  the  person  who  placed  such  order;  and 
shall  show  the  account  for  which  entered,  the  date 
of  entry,  and  the  bank,  broker  or  dealer  by  or 
through  whom  executed  where  appropriate.  Orders 
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to  alter  the  included  accounts,  proposed 
allocation,  or  other  terms  of  the  order 
would  likewise  be  required  to  be 
documented  and  timestamped.  The 
Commission  is  specifying  the 
information  that  must  be  retained,  not 
the  type  or  format  of  the  document  on 
which  such  information  must  be 
recorded.  For  instance,  if  an  order  and 
its  allocation  methodology  were 
generated  based  upon  a  computer 
program,  a  copy  of  the  computer-timed 
output  document  might  be  adequate.  If 
an  order  were  to  be  allocated  according 
to  a  standardized  methodology 
described  in  a  pre-existing  document, 
the  timestamped  order  origination 
document  need  only  reflect  the  terms  of 
the  order  and  a  reference  to  the 
allocation  methodology  in  that 
document,  or  to  the  document,  as 
appropriate.  The  basic  requirement  is 
that  the  order  origination  document, 
which  must  be  retained  pursuant  to 
Regulation  1.31,  must  assist  an  auditor 
in  tracing  the  allocations  attributable  to 
a  specific  transaction  by  documenting 
the  origin  of  that  transaction. 5*» 

With  regard  to  the  information 
required  to  be  identified  on  the  office 
and/or  floor  order  tickets,  the 
Commission  agrees  with  the 
commenters  that  a  group  identifier  or 
other  code  would  be  adequate,  so  long 
as  the  order  is  identified  as  an  order 
eligible  for  post-execution.  Thus,  the 
Commission  has  deleted  the 
requirement  that  the  account  manager 
placing  the  order  must  be  identified  on 
the  order  tickets.  However,  in  keeping 
with  the  Commission's  intention  to 


entered  pursuant  to  the  exercise  of  discretionary 
power  shall  be  so  designated.  17  C.F.R.  §  275.204- 
2(a)(3)  (1997). 

Registered  investment  companies  are  also 
required  to  maintain  records.  Section  31(a)  of  the 
Investment  Company  Act  of  1940  and  Rule  31a- 
1(b)(5)  thereunder  require  that  registered 
investment  companies  maintain  a  current  record  of 
each  brokerage  order  for  securities,  whether 
executed  or  unexecuted,  showing,  among  other 
things,  the  terms  and  conditions  of  the  order,  the 
time  of  order  entry  or  cancellation  and  the  time  of 
receipt  of  report  of  execution.  17  C.F.R.  §  270.31a- 
1(b)(5)  (1997).  Rule  31a-l(b)(6)  applies  the  Rule 
31a-l(b)(5)  recordkeeping  requirements  to  all  other 
portfolio  purchases  or  sales,  such  as  futures 
transactions.  17  C.F.R.  §270.31a-l(b)(6)  (1997). 

With  regard  to  permissible  procedures  for 
bunching  orders  and  allocating  trades  in  securities, 
including  the  preparation  of  allocation 
documentation  prior  to  order  placement,  see  SMC 
Capital,  Inc.  SEC  no-action  letter  (available 
September  5,  1995)  and  Pretzel  &  Stouffer  SEC  no- 
action  letter  (available  December  1,  1995).  Finally, 
as  previously  noted.  MFA  commented  that  the 
account  manager  should  be  required  to  identify 
orders  eligible  for  post-execution  as  such  at  the  time 
of  entry  and  on  its  trade  blotter  and  allocation 
sheets.  See  n.  48. 

'*  Of  course,  the  account  manager  must  create  and 
retain  a  record  reflecting  the  participation  of  all 
accounts  in  each  order  eligible  for  post-execution 
allocation,  including  the  allocations. 


enhance  the  ability  of  an  auditor  to  trace 
the  allocations  attributable  to  a  specific 
transaction,  the  Commission  is  also 
requiring  that  the  group  identifier  or 
other  code  on  each  order  ticket  relate 
back  to  the  specific  order  origination 
document  described  above. ^^ 

The  Commission  is  retaining  the 
proposed  requirement  that  each 
transaction  executed  based  upon  an 
order  eligible  for  post-execution 
allocation  be  identified  on  contract 
market  trade  registers  and  other 
computerized  trade  practice 
surveillance  records.  The  Commission 
continues  to  believe  that  this  is  an 
important  enhancement  to  the  audit 
trail  in  that  it  would  permit  an  order  to 
be  tracked  throughout  its  processing. ^^ 
However,  the  Commission  agrees  with 
the  commenters  that  the  proposed 
requirement  that  the  transactions  must 
also  be  identified  on  confirmation 
statements  provided  to  eligible  customer 
accounts  is  unnecessary.  Once  the 
eligible  customers  have  been  informed 
that  orders  for  their  accounts  will  be 
placed  and  allocated  as  orders  eligible 
for  post-execution  allocation,  the  trades 
need  not  be  identified  separately  on 
confirmation  statements. 

The  proposed  requirement  that 
records  be  made  available,  upon 
request,  to  the  Commission  and 
Department  of  Justice  has  been  retained, 
but  modified  to  comport  with  other 
revisions  to  the  1998  proposal.  The 
reference  to  consent  documents  has 
been  revised  to  refer  to  disclosure 
documents,  and  the  reference  to  the 
portfolio  management  strategy  has  been 
deleted.  The  requirement  that  records  be 
made  available  to  a  customer  for  that 
customer  to  compare  its  results  with 
those  of  other  relevant  customers  has 
also  been  retained,  but  modified.  As 
suggested  by  commenters,  the  provision 
specifies  "summary"  or  "composite" 
data.  The  Commission  believes  that  this 
revision  should  allay  concerns  that  the 
disclosure  of  comparative  account 
information  might  lead  to  the 
identification  of  a  particular  customer.^^ 


"If  the  account  manager  places  multiple  orders 
to  satisfy  the  investment  criteria  documented  on  the 
order  origination  document,  each  of  the  order 
tickets  must  contain  the  group  identifier  or  other 
code  that  relates  back  to  that  specific  order 
origination  document. 

'"Because  of  the  potential  for  misal location,  each 
exchange  should  routinely  monitor  the  placement, 
execution,  and  allocation  of  orders  eligible  for  post- 
execution  allocation  as  part  of  its  trade  practice 
surveillance  program. 

"  Additionally,  as  previously  stated,  the  account 
manager  would  be  required  to  disclose  to  a 
customer  that  customer's  ability  to  review 
composite  or  summary  data  sufficient  for  that 
customer  to  compare  its  results  with  those  of 
similarly  traded  customers,  including  similarly 
traded  accounts  in  which  the  account  manager  has 


H.  Contract  Market  Rule  Enforcement 
Programs 

1.  Proposed  Regulation  1.35(a-lK5)(vii) 

The  1998  proposal  required  that,  as 
part  of  its  rule  enforcement  program, 
each  contract  market  that  adopted  rules 
allowing  the  placement  of  eligible 
orders  must  adopt  audit  procedures  to 
determine  compliance  with  certain 
account  certification,  allocation,  and 
recordkeeping  requirements. 

This  surveillance  requirement,  to  be 
met  by  the  exchange  as  part  of  its 
routine  oversight  of  member  firms,  was 
deemed  necessary  to  deter  possible 
unlawful  activity  and  to  ensure  that  an 
adequate  audit  trail  existed  for  eligible 
orders.  Under  the  proposal,  the  contract 
market  was  required  to  adopt  audit 
procedures  to  determine  compliance 
with  (1)  the  certification  requirements: 
(2)  the  requirement  that  orders  must  be 
allocated  to  eligible  accounts  bv  the  end 
of  the  day;  and  (3)  the  requirement  that 
eligible  orders  must  be  identified  on 
order  tickets,  trade  registers,  other 
surveillance  records,  and  customer 
confirmation  statements. 

2.  Comments  Received 

CBT  and  CSCE  commented  adverselv 
on  the  audit  procedures  proposed  to  be 
required  by  exchanges.  CBT  commented 
that  the  responsibility  for  the 
sur\eii  lance  of  account  managers  seems 
to  be  appropriately  placed  on  the  NFA 
rather  than  on  the  exchange  on  which 
the  trades  are  transacted.  Thus,  CBT 
argued  that  it  would  be  duplicative  and 
unduly  burdensome  to  require 
exchanges  to  conduct  specific  regulaton,' 
reviews  of  these  types  of  accounts  as 
part  of  the  regulations.  CSCE 
commented  that  many  of  the  areas 
required  to  be  reviewed  pertained  to 
back-office  FCM  activities,  which  would 
fall  within  the  scope  of  the  review 
conducted  by  the  FCM's  DSRO  and 
which  would  not  be  part  of  each 
exchange's  rule  enforcement  program. 
Thus,  according  to  CSCE,  the  only  areas 
that  would  be  subject  to  audit  under  an 
exchange  rule  enforcement  program 
would  be  the  requirement  that  eligible 
order  transactions  be  identified  on  fioor 
orders,  exchange  trade  registers  and 
other  trade  practice  surveillance 
records. 

3.  Final  Regulation  1.35(a-l){5)(vii) 

The  Commission  continues  to  believe 
that  oversight  of  these  areas  should  be 
required.  However,  in  response  to  the 
comments,  the  Commission  has 


an  interest.  Thus,  the  specific  amcunt  and  extent  of 
informalion  to  t>e  provided  could  oc  determined  bv 
agreement  between  the  account  manager  and  his  or 
her  customer. 
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modified  the  responsibilities  identified 
by  the  1998  proposal  as  part  of  an 
exchange's  rule  enforcement  program. 
Audit  of  the  recordkeeping 
requirements  pertaining  to  data  on 
exchange  computerized  records  and 
entry  data  required  on  order  tickets  will 
remain  as  a  responsibility  of  an 
exchange's  rule  enforcement  program.'^ 
Audit  of  certain  of  the  certification, 
allocation,  and  recordkeeping 
requirements  that  pertain  to  the  FCM 
will  be  a  responsibility  of  the  DSRO  of 
the  member  firm.  Thus,  during  its  audit 
of  a  member  firm,  the  DSRO  will  be 
required  to  determine  that  (1)  the 
account  manager's  certification 
document  is  on  file;  (2)  eligible 
customer  accounts  are  identified;  (3) 
allocations  are  made  to  eligible 
customer  accounts;  and  (4)  allocations 
are  made  by  the  end  of  the  day  the  order 
is  executed.  Routine  audit  of  the 
requirements  that  pertain  to  the  account 
manager,  such  as  fairness  and  adequacy 
of  disclosure,  remains  the  responsibility 
of  the  regulator^'  entity  required  to 
perform  oversight  of  the  account 
manager.  The  NFA,  for  instance,  has  the 
responsibility  to  perform  routine 
oversight  over  member  CTAs.  Of  course, 
the  Commission  has  the  authority  to 
determine  compliance  with  all  of  the 
rule's  requirements  and  to  conduct 
investigations  as  appropriate. 

III.  Conclusion 

Subject  to  certain  core  regulatory 
protections,  the  Commission's  final 
regulation  permits  certain  regulated 
account  managers  to  place  orders  for  a 
defined  group  of  eligible  customers 
without  providing  specific  customer 
account  identifiers  at  the  time  of  order 
placement  or  upon  report  of 
execution. ^9  The  commission 


'"The  exchange,  as  part  of  its  rule  enforcement 
program,  would  be  expected  to  examine  the  order 
tickets  for  the  presence  of  identifiers  that  would  (1) 
indicate  that  the  order  was  eligible  for  post- 
execution  allocation  and  (2)  relate  back,  to  the  order 
origination  document.  The  exchange  would  not  be 
required  to  determine  the  validity  of  the  identifier 
that  related  back  to  the  order  origination  document. 

''■'The  Commission  appreciates  the  views  of  the 
law  enforcement  authorities  that  commented  on  the 
previous  proposals  and  shared  their  desire  that 
Commission-regulated  futures  and  option  markets 
not  be  used  as  a  vehicle  to  commit  serious  financial 
crimes.  It  is  with  those  concerns  in  mind  that  the 
Commission  has  crafted  the  protections 
incorporated  into  the  final  regulation.  These 
protections  include  specific  eligibility  requirements 
for  account  managers  and  customers,  as  well  as 
disclosure,  allocation  and  recordkeeping  provisions 
intended  to  document  fair  and  non-preferential 
treatment  of  customers.  Coupled  with  the  strong 
antifraud  provisions  of  the  .^ct  and  the 
Commission's  rigorous  supervision  rule,  these 
protections  should  insure  that  the  proposed 
allocation  procedure  would  not  unduly  threaten 
customer  protection  or  market  integrity  Rather,  the 
rule  should  enable  account  managers  acting  in  a 


previously  has  identified  the  listed 
customers  as  eligible  to  enter  Fart  35 
swap  agreements  or  to  execute  Fart  36 
contract  market  transactions.  The 
account  managers  would  be  required  to 
allocate  the  order  as  soon  as  practicable 
after  the  entire  transaction  is  executed, 
but  no  later  than  the  end  of  the  day.^° 
As  discussed  below,  in  addition  to  the 
customer  safeguards  being  imposed, 
significant  existing  and  new  audit  trail 
and  recordkeeping  requirements  would 
remain  applicable. ^i 

Under  tne  regulation,  the  account 
manager  must  disclose  to  the  customer 
that  orders  may  be  placed,  executed, 
and  allocated  as  orders  eligible  for  post- 
execution  allocation.  The  account 
manager  also  must  disclose  the  general 
nature  of  the  allocation  methodology 
that  will  be  used  and  the  standard  by 
which  the  account  manager  will  judge 
the  fairness  of  the  allocations. 
Allocations  must  be  fair  and  equitable, 
so  that  no  account  or  group  of  accounts 
may  receive  consistently  favorable  or 
unfavorable  treatment. "^^  The  allocation 
methodology  must  be  consistently 
applied  and  must  be  sufficiently 
objective  and  specific  so  that  the 
appropriate  allocation  for  a  given  trade 

can  be  verified  in  an  independent 
audit. 63 

The  account  manager  would  be 
required  to  maintain  records  that  would, 
among  other  things,  reflect  futures  and 
option  transactions  and  that  would 
relate  to.  or  reflect  upon,  the  fairness  of 
the  allocations.  These  records  would  be 
available,  upon  request,  to  the 
Commission  or  the  Department  of 


fiduciary  capacity  to  handle  customer  interest 
without  undermining  any  legitimate  customer  or 
law  enforcement  interests. 

'■".'Ks  previously  noted,  endof-day  or  post- 
execution  allocation  of  bunched  or  block  orders  is 
permissible  on  foreign  futures  exchanges  and  in  the 
cash  and  securities  markets.  The  NYSE  has 
permitted  end-of-day  allocation  of  securities  block 
orders  since  October  1983.  Interpretation  88-3  of 
NYSE  Rule  410(a)(3). 

■''  NFA  cormnented  that  the  Commission  should 
adopt  the  rule  for  a  one-year  pilot  program  and  then 
reevaluate  its  usage  with  an  eye  toward  expjanding 
its  application  to  other  types  of  customers  and 
making  other  adjustments  deemed  appropriate 
based  upon  experience.  The  Commission  is 
satisfied  that,  based  upon  its  experience  with  this 
issue,  a  pilot  program  is  not  necessary.  Of  course, 
the  Commission  retains  the  right  to  amend  this 
regulation  if  actual  experience  with  the  rule 
indicates  that  modification  would  be  appropriate. 

"^  Where  applicable,  the  employing  firm  of  an 
account  manager  should  have  appropriate  internal 
controls  in  place  to  address  the  added  discretion 
that  the  account  manager  will  be  able  to  exercise 
pursuant  to  this  regulation. 

"'Pursuant  to  Regulation  166.3.  an  account 
manager's  employer,  if  registered  with  the 
Commission,  has  a  duty  diligently  to  supervise  his 
or  her  activities.  Regardless  of  registration  status,  a 
principal  could  be  held  liable  for  an  account 
m.an.iger's  wrongdoing  under  Section  2(a)(1)(A)  of 
the  Act. 


Justice.  The  account  manager  also 
would  be  required  to  provide  the 
customer,  upon  request,  with  summary 
or  composite  data  sufficient  for  that 
customer  to  compare  results  with  those 
of  other  similarly  traded  customers.  The 
account  manager  would  be  required  to 
disclose  to  the  customer  that  customer's 
ability  to  obtain  and  review  the 
comparative  data. 

The  rule  requires  that  an  account 
manager  disclose  to  customers  whether 
accounts  in  which  the  account  manager 
has  any  interest  may  be  included  with 
customer  accounts  in  bunched  orders 
eligible  for  post-execution  allocation.  In 
addition,  the  recordkeeping 
requirements  would  deter  and  facilitate 
detection  of  misallocations,  which  may 
indirectly  benefit  the  account 
manager.s^  The  regulation  also  requires 
that  an  exchange  that  permits  the 
placement,  execution,  and  allocation  of 
orders  eligible  for  post-execution 
allocation  must  adopt,  as  part  of  its  rule 
enforcement  program,  audit  procedures 
to  determine  compliance  with  relevant 
recordkeeping  provisions.  The 
exchange,  or  the  DSRO  of  a  member 
firm  clearing  orders  eligible  for  post- 
execution  allocation,  must  adopt  audit 
procedures  to  determine  compliance 
with  relevant  certification,  allocation, 
and  recordkeeping  requirements. 

Under  the  regulation,  the  account 
manager  must,  prior  to  order  placement, 
create  and  timestamp  an  order 
origination  document  reflecting  the 
terms  of  the  order  and  the  expected 
allocation  of  fills  received.  Any 
subsequent  change  to  the  terms  or 
allocation  must  likewise  be  documented 
and  timestamped.  These  documents 
must  be  retained  under  the 
Commission's  record  retention 
regulation.  The  order  must  be  identified 
as  an  order  eligible  for  post-execution 
allocation  by  group  identifier  or  other 
code  at  the  time  of  placement  on  the 
floor  order  ticket  and,  if  appropriate,  on 
the  office  order  ticket.  The  group 
identifier  or  other  code  on  the  order 
tickets  must  relate  back  to  the  order 
origination  document.  All  trades 
resulting  from  the  execution  of  an  order 
must  be  identified  on  exchange  trade 


''*  As  a  matter  of  state  law  or  federal  securities, 
commodities,  and  banking  law,  eligible  account 
managers  would  have  fiduciary  responsibility  for 
their  investment  management  activities.  Account 
managers  would  be  subject  to  Section  4b,  the 
general  antifraud  provision  of  the  Act.  Account 
managers  who  are  also  acting  as  CTAs  or 
commodity  pool  operators  ("CPO"),  irrespective  of 
registration  status,  would  also  be  subject  to  Section 
40.  Account  managers  who  place  orders  for  option 
contracts  would  also  be  subject  to  Commission 
Regulations  32.9  and  33.10.  that  prohibit  fraud  in 
connection  with  commodity  option  transactions. 


are  not  "si 
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registers  and  computerized  trade 
practice  surveillance  records. 

Those  requirements,  in  conjunction 
with  existing  audit  trail  requirements, 
should  enable  the  Commission,  other 
regulatory  agencies,  and  self-regulatory 
organizations  to  track  any  eligible  order 
from  time  of  placement  to  allocation  of 
fills.  At  the  time  of  placement,  the  order 
would  be  identified  on  the  order 
origination  document  and  on  order 
tickets.  These  order  tickets  would  be 
timestamped  upon  receipt  of  the  order. 
The  order  executions  would  be 
identified  on  trading  cards  and/or  order 
tickets  and  on  exchange  trade  registers 
by,  among  other  things,  both  time  and 
price.  The  order  tickets  would  be 
timestamped  again  to  identify  time  of 
report  of  execution.  The  subsequent 
allocation  of  the  fills  would  be 
maintained  on  FCM  and  exchange 
records.  Thus,  an  auditor  could 
determine,  among  other  things,  the  size 
and  time  of  initial  order  placement,  the 
times  and  prices  of  executions,  the 
identities  of  accounts  to  which  the  fills 
were  allocated,  and  the  prices  and 
quantities  of  the  fills  allocated  thereto. 

Based  on  the  foregoing,  the 
Commission  believes  that  this  rule 
strikes  an  appropriate  balance  between 
regulatory  protection  and  regulatory 
relief. 

rv.  Other  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA").  5  U.S.C.  601  et  seq.,  requires 
that  agencies  consider  the  impact  of 
rules  on  small  businesses.  The 
Commission  has  previously  determined 
that  contract  markets,6s  FCMs,^^ 
registered  CPOs,^^  and  large  traders  ^^ 
are  not  "small  entities"  for  purposes  of 
the  RFA.  The  Commission  has 
previously  determined  to  evaluate 
within  the  context  of  a  particular  rule 
proposal  whether  all  or  some  CTAs 
should  be  considered  "small  entities" 
for  purposes  of  the  RFA  and,  if  so,  to 
analyze  the  economic  impact  on  CTAs 
of  any  such  rule  at  that  time.^s  CTAs 
who  would  place  orders  eligible  for 
post-execution  allocation  pursuant  to 
these  procedures  would  do  so  for 
multiple  clients  and  would  be 
participating  as  investment  managers  for 
a  sophisticated  group  of  eligible 
customers.  Accordingly,  the 
Commission  does  not  believe  that  CTAs 
should  be  considered  "small  entities" 
for  purposes  of  this  regulation. 


•"47  FR  18618.  18619  (April  30.  1982). 

08  W. 

6'W.  at  18620. 


Similarly,  the  Commission  does  not 
believe  that  foreign  advisers  placing 
orders  pursuant  to  these  procedures  on 
behalf  of  sophisticated  foreign  investors 
should  be  considered  "small  entities" 
for  Durposes  of  this  regulation. 

Therefore,  the  Chairperson,  on  behalf 
of  the  Commission,  hereby  certifies, 
pursuant  to  5  U.S.C.  605(b),  that  the 
action  taken  herein  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Regulation  1.35(a-would  provide 
relief  from  individual  account 
identification  requirements,  thereby 
providing  those  small  entities  who 
qualify  and  elect  to  use  the  relief  with 
a  less  burdensome  method  for  satisfying 
Commission  Regulation  1.35 
requirements.^" 

B.  Paperwork  Reduction  Act 

When  publishing  final  rules,  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13  (May  13.  1995))  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the 
Paperwork  Reduction  Act.  In 
compliance  with  the  Act.  this  final  rule 
informs  the  public  of: 

(1)  The  reasons  the  information  is  planned 
to  be  and/or  has  been  collected;  (2)  the  way 
such  information  is  planned  to  he  and/or  has 
been  used  to  further  the  proper  performance 
of  the  functions  of  the  agency:  (3)  an 
estimate,  to  the  extent  practicable,  of  the 
average  burden  of  the  collection  (together 
with  a  request  that  the  public  direct  to  the 
agency  any  comments  concerning  the 
accuracy  of  this  burden  estimate  and  any 
suggestions  for  reducing  this  burden):  (4) 
whether  responses  to  the  collection  of 
information  are  voluntary,  required  to  obtain 
or  retain  a  benefit,  or  mandatory:  (5)  the 
nature  and  extent  of  confidentiality  to  be 
provided,  if  any:  and  (6)  the  fact  that  an 
agency  may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 

The  Commission  has  previously 
submitted  this  rule  in  proposed  form 
and  its  associated  information  collection 
requirements  to  the  Office  of 
Management  and  Budget.  The  Office  of 
Management  and  Budget  approved  the 
collection  of  information  associated 
with  this  rule  on  March  14,  1998,  and 
assigned  OMB  control  number  3038- 
0022  to  the  rule.  The  burden  associated 
with  this  entire  collection,  including 
this  final  rule,  is  as  follows: 

Average  burden  hours  per  response — 3609.26 
Number  of  Respondents — 15.691.00 


'"The  Commission  received  no  comments 
addressing  its  conclusions  with  regard  to  the  RFA. 


Frequency  of  Response — On  Occasion 

The  burden  associated  with  this 
specific  proposed  rule  is  as  follows: 

Average  burden  hours  per  response — 0.5 
Number  of  Respondents — 400.00 
Frequency  of  Response — On  Occasion 

Persons  wishing  to  comment  on  the 
information  required  by  this  final  rule 
should  contact  the  Desk  Officer.  CFTC, 
Office  of  Management  and  Budget. 
Room  10202,  NEOB,  Washington,  DC 
20503,  (202)  395-7340.  Copies  of  the 
information  collection  submission  to 
OMB  are  available  from  the  CFTC 
Clearance  Officer,  1155  21st  Street,  NW, 
Washington.  DC  20581,  and  (202)  418- 
5160. 

List  of  Subjects  in  1 7  CFR  Part  1 

Brokers,  Commodity  futures, 
Commodity  options.  Commodity  trading 
advisors.  Commodity  pools.  Consumer 
protection.  Contract  markets. 
Customers,  Designated  self- regulatory- 
organizations.  Futures  commission 
merchants.  Members  of  contract 
markets.  Noncompetitive  trading. 
Reporting  and  recordkeeping 
requirements.  Rule  enforcement 
programs. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular.  Sections  5,  5a,  5b.  6(a).  6b. 
8a(7).  8a(9)  and  8c,  7  U.S.C.  7,  7a,  7b. 
8(a),  8b.  12a(7),  12a(9),  and  12c,  the 
Commission  hereby  amends  Part  1  of 
Chapter  I  of  Title  1 7  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODriY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U  S  C.  la,  2.  2a.  4.  4a,  6.  6a. 
6b,  6c.  6d.  6e.  6f.  6g,  6h.  6i.  6j.  6k,  61,  6m. 
6n.  6o.  6p.  7.  7a.  7b,  8.  9,  12.  12a.  12c.  13a. 
13a-l.  16.  16a.  19.  21,  23  and  24 

2.  Section  1.35  is  amended  by  revising 
paragraphs  (a-l)(l).  (a-l)(2)(i),'and  (a- 
1)(4)  and  by  adding  paragraph  (a-l)(5) 
to  read  as  follows: 

§  1 .35    Records  of  cash  commodity, 
futures,  and  option  transactions. 

♦         •         •         «         • 

(a-1) *  *  • 

(1)  Each  futures  commission  merchant 
and  each  introducing  broker  receiving  a 
customer's  or  option  customer's  order 
shall  immediately  upon  receipt  thereof 
prepare  a  written  record  of  the  order 
including  the  account  identification, 
except  as  provided  in  paragraph  (a-l)(5) 
of  this  section,  and  order  number,  and 
shall  record  thereon,  by  timestamp  or 
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other  timing  device,  the  date  and  time. 
to  the  nearest  minute,  the  order  is 
received,  and  in  addition,  for  option 
customers'  orders,  the  time,  to  the 
nearest  minute,  the  order  is  transmitted 
for  execution. 

(2)(i)  Each  member  of  a  contract 
market  who  on  the  floor  of  such  contract 
market  receives  a  customer's  or  option 
customer's  order  which  is  not  in  the 
form  of  a  written  record  including  the 
account  identification,  order  number, 
and  the  date  and  time,  to  the  nearest 
minute,  the  order  was  transmitted  or 
received  on  the  floor  of  such  contract 
market,  shall  immediately  upon  receipt 
thereof  prepare  a  written  record  of  the 
order  in  nonerasable  ink,  including  the 
account  identification,  except  as 
provided  in  paragraph  (a-l)(5)  of  this 
section  or  appendix  C  to  this  part,  and 
order  number  and  shall  record  thereon, 
by  timestamp  or  other  timing  device,  the 
date  and  time,  to  the  nearest  minute,  the 
order  is  received. 

***** 

(4)  Each  member  of  a  contract  market 
reporting  the  execution  from  the  fioor  of 
the  contract  market  of  a  customer's  or 
option  customer's  order  or  the  order  of 
another  member  of  the  contract  market 
received  in  accordance  with  paragraphs 
(a-l)(2)(i)  or  (a-l)(2)(ii)(A)  of  this 
section,  shall  record  on  a  written  record 
of  the  order,  including  the  account 
identification,  except  as  provided  in 
paragraph  (a-l)(5)  of  this  section,  and 
order  number,  by  timestamp  or  other 
timing  device,  the  date  and  time  to  the 
nearest  minute  such  report  of  execution 
is  made.  Each  member  of  a  contract 
market  shall  submit  the  written  records 
of  customer  orders  or  orders  from  other 
contract  market  members  to  contract 
market  personnel  or  to  the  clearing 
member  responsible  for  the  collection  of 
orders  prepared  pursuant  to  this 
paragraph  as  required  by  contract 
market  rules  adopted  in  accordance 
with  paragraph  (j)(l)  of  this  section.  The 
execution  price  and  other  information 
reported  on  the  order  tickets  must  be 
written  in  nonerasable  ink. 

(5)  Orders  eligible  for  post-execution 
allocation.  Specific  customer  account 
identifiers  for  accounts  included  in 
bunched  orders  need  not  be  recorded  at 
time  of  order  placement  or  upon  report 
of  execution  if  the  requirements  of  this 
paragraph  are  met.  The  bunched  order 
must  be  placed  by  an  eligible  account 
manager  on  behalf  of  eligible  customer 
accounts  and  must  be  handled  in 
accordance  with  contract  market  rules 
that  have  been  submitted  to  the 
Commission  pursuant  to  Section 
5a(a)(12)(A)  of  the  Act  and  §  1.41. 


(i)  Eligible  account  managers.  The 
person  placing  and  directing  the 
allocation  of  an  order  eligible  for  post- 
execution  allocation  must  be  one  of  the 
following  who  has  been  granted 
investment  discretion  with  regard  to 
eligible  customer  accounts: 

(A)  A  commodity  trading  advisor 
registered  with  the  Commission 
pursuant  to  the  Act; 

(B)  An  investment  adviser  registered 
with  the  Securities  and  Exchange 
Commission  pursuant  to  the  Investment 
Advisers  Act  of  1940; 

(C)  A  bank,  insurance  company,  trust 
company,  or  savings  and  loan 
association  subject  to  federal  or  state 
regulation;  or 

(D)  A  foreign  adviser  who  provides 
advice  solely  to  foreign  persons  and 
who  is  subject  to  regulation  by  a  foreign 
regulator  or  self-regulatory  organization 
that  has  been  granted  an  exemption 
pursuant  to  §  30.10  of  this  chapter  or 
has  entered  into  a  Memorandum  of 
Understanding  or  other  arrangement  for 
cooperative  enforcement  and 
information  sharing  with  the 
Commission  (for  the  purposes  of  this 
section,  referred  to  as  a  "foreign 
authority"),  provided  that  the 
certification  required  by  paragraph  (a- 
l)(5)(iv)(C)  of  this  section  is  made. 

(ii)  Eligible  customers.  The  accounts 
for  which  orders  eligible  for  post- 
execution  allocation  may  be  placed  and 
to  which  fills  may  be  allocated  must  be 
owned  by  the  following  entities: 

(A)  A  bank  or  trust  company; 

(B)  A  savings  and  loan  association  or 
credit  union; 

(C)  An  insurance  company; 

(D)  An  investment  company  subject  to 
regulation  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l, 
ef  seq.]  or  a  foreign  investment  company 
performing  a  similar  role  or  function 
subject  to  foreign  regulation,  provided 
that  the  investment  company  has  total 
assets  exceeding  $5,000,000; 

(E)  A  commodity  pool  formed  and 
operated  by  a  person  subject  to 
regulation  under  the  Act  or  a  foreign 
entity  performing  a  similar  role  or 
function  subject  to  foreign  regulation, 
provided  that  the  commodity  pool  or 
foreign  entity  has  total  assets  exceeding 
$5,000,000; 

(F)  A  corporation,  partnership, 
proprietorship,  organization,  trust,  or 
other  entity,  provided  that  the  entity  has 
either  a  net  worth  exceeding  $1,000,000 
or  total  assets  exceeding  $10,000,000; 

(G)  An  employee  benefit  plan  subject 
to  the  Employee  Retirement  Income 
Security  Act  of  1974  or  a  foreign  entity 
performing  a  similar  role  or  function 
subject  to  foreign  regulation,  with  total 
assets  exceeding  $5,000,000  or  whose 


investment  decisions  are  made  by  a 
bank,  trust  company,  insurance 
company,  investment  adviser  subject  to 
regulation  under  the  Investment 
Advisers  Act  of  1940  (15  U.S.C.  80b-l, 
ef  seq.)  or  a  commodity  trading  advisor 
subject  to  regulation  under  the  Act; 

(H)  Any  government  entity  (including 
the  United  States,  any  state,  or  any 
foreign  government)  or  political 
subdivision  thereof,  or  any 
multinational  or  supamational  entity  or 
any  instrumentality,  agency,  or 
department  of  any  of  the  foregoing; 

(I)  A  broker-dealer  subject  to 
regulation  under  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a,  et 
seq.)  or  a  foreign  person  performing  a 
similar  role  or  function  subject  to 
foreign  regulation,  acting  on  its  own 
behalf: 

(J)  A  futures  commission  merchant, 
floor  broker,  or  floor  trader  subject  to 
regulation  under  the  Act  or  a  foreign 
person  performing  a  similar  role  or 
function  subject  to  foreign  regulation, 
acting  on  its  own  behalf; 

(K)  An  eligible  account  manager,  as 
defined  in  paragraph  (a-l)(5)(i)  of  this 
section;  or 

(L)  Any  natural  person  with  total 
assets  exceeding  $10,000,000. 

(iii)  Disclosure.  Before  placing  the 
initial  order  eligible  for  post-execution 
allocation,  the  account  manager  must 
disclose  the  following  to  each  of  its 
customers  to  be  subject  to  post- 
execution  allocation: 

(A)  The  general  nature  of  the 
allocation  methodology  the  account 
manager  will  use; 

(B)  The  standard  by  which  the 
account  manager  will  judge  the  fairness 
of  allocations; 

(C)  The  ability  of  the  customer  to 
review  summary  or  composite  data 
sufficient  for  that  customer  to  compare 
its  results  with  those  of  other  relevant 
customers;  and 

(D)  Whether  accounts  in  which  the 
account  manager  may  have  any  interest 
may  be  included  with  customer 
accounts  in  bunched  orders  eligible  for 
post-execution  allocation. 

(iv)  Account  certification.  Before 
placing  an  order  eligible  for  post- 
execution  allocation,  the  account 
manager  must  provide  the  following  to 
each  futures  commission  merchant 
clearing  any  part  of  the  order: 

(A)  If  not  previously  provided, 
certification,  in  writing,  that  the  account 
manager  is  aware  of,  and  will  remain  in 
compliance  with,  the  requirements  of 
this  paragraph.  This  certification  shall 
remain  in  effect  until  revoked  by  the 
account  manager;  and 
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(B)  If  not  previously  identified,  the 
identity  of  each  eiigihle  customer 
account  to  which  fills  will  be  allocated. 

(C)  Foreign  advisers  must  also  provide 
a  written  certification  from  a  foreign 
authority  stating  that  the  foreign 
adviser's  activities  are  subject  to 
regulation  by  that  foreign  authority  and 
the  foreign  authority  will  provide,  upon 
request  of  the  Commission  or 
Department  of  Justice,  information  that 
relates  to  the  foreign  adviser's 
compliance  with  the  requirements  of 
this  paragraph. 

(v)  Allocation.  Orders  eligible  for 
post-execution  allocation  must  be 
allocated  in  accordance  with  the 
following: 

(A)  Allocations  must  be  made  only  to 
the  accounts  of  eligible  customers. 

(B)  Allocations  must  be  made  as  soon 
as  practicable  after  the  entire  transaction 
is  executed,  but  no  later  than  the  end  of 
the  day  the  order  is  executed. 

(C)  Allocations  must  be  fair  and 
equitable.  No  account  or  group  of 
accounts  may  receive  consistently 
favorable  or  unfavorable  treatment. 

(D)  The  allocation  methodology  must 
be  sufficiently  objective  and  specific  so 
that  the  appropriate  allocation  for  a 
given  trade  can  be  verified  in  an 
independent  audit. 

(E)  The  allocation  methodology  must 
be  consistently  applied. 

(vi)  Recordkeeping.  The  following 
recordkeeping  requirements  apply  to 
orders  eligible  for  post-execution 
allocation: 

(A)  Prior  to  order  placement,  each 
account  manager  must  create  and 
timestamp  an  order  origination 
document  reflecting  the  terms  of  the 
order  and  expected  allocation  thereof. 
Any  subsequent  determination  to  alter 
any  terms  or  allocation  of  the  order 
should  likewise  be  documented. 

(B)  Each  order  must  be  identified  by 
group  identifier  or  other  code  on  the 
office  and/or  floor  order  tickets  at  the 
time  of  placement.  The  group  identifier 
or  other  code  on  each  order  ticket  must 
relate  back  to  the  specific  order 
origination  document  required  by 
paragraph  (a-l){5)(vi)(A)  of  this  section. 

(C)  Each  transaction  must  be 
identified  as  part  of  an  order  eligible  for* 
post-execution  allocation  on  contract 
market  trade  registers  and  other 
computerized  trade  practice 
surveillance  records. 

(D)  Each  account  manager  must  make 
available,  upon  request  of  any 
representative  of  the  Commission  or  the 
United  States  Department  of  Justice,  the 
following  records: 

(3)  The  disclosure  documents 
required  pursuant  to  paragraph  (a— 
l)(5)(iii)  of  this  section;  and 


(2)  Records  reflecting  futures  and 
option  transactions  and  other 
transactions  and  any  other  records, 
including  the  order  origination 
document,  that  would  identify  the 
management  strategy  or  the  allocation 
methodology  or  would  relate  to,  or 
reflect  upon,  the  fairness  of  the 
allocations. 

(E)  Each  account  manager  must  make 
available  for  review,  upon  request  of  an 
eligible  customer,  summar\-  or 
composite  data  sufficient  for  that 
customer  to  compare  its  results  with 
those  of  other  relevant  customers.  These 
summary  data  may  be  prepared  so  as 
not  to  disclose  the  identity  of  individual 
account  holders. 

(vii)  Self  regulatory  organization  rule 
enforcement  and  audit  procedures.  As 
part  of  its  rule  enforcement  program, 
each  contract  market  that  adopts  rules 
that  allow  the  placement  of  orders 
eligible  for  post-execution  allocation 
must  adopt  audit  procedures  to 
determine  compliance  with  the 
recordkeeping  requirements  identified 
in  paragraph  (a-l)(5)(vi)  (B)  and  (C)  of 
this  section.  Each  contract  market,  or 
the  designated  self-regulatory 
organization  of  a  member  firm,  must 
adopt  audit  procedures  to  determine 
compliance  with  the  certification  and 
allocation  requirements  identified  in 
paragraphs  (a-l)(5)(iv)  and  (a-l)(5)(v) 
(A)  and  (B)  of  this  section. 
***** 

Issued  in  Washington.  DC  on  August  21. 
1998  by  the  Commission. 
Catherine  D.  Dixon, 
Assistant  Secretary  of  the  Commission. 
[FR  Doc.  98-22933  Filed  8-26-98;  8:45  am] 

BILUNG  CODE  U51-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parti 

Maintenance  of  Minimum  Financial 
Requirements  by  Futures  Commission 
Merchants  and  Introducing  Brokers 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rules. 

summary:  Rule  1.12  of  the  Commodity 
Futures  Trading  Commission 
(Commission  or  CFTC) '  sets  forth  the 
early  warning  reporting  requirements 
for  futures  commission  merchants 
(FCMs)  and  introducing  brokers  (IBs). 
These  requirements  are  designed  to 
afford  the  CFTC  and  industry  self- 
regulatory  organizations  (SROs) 


'  Commission  rules  are  found  at  1 7  CFR  Cti  1 
(1998). 


sufficient  advance  notice  of  a  firm's 
financial  or  operational  problems  to  take 
any  protective  or  remedial  action  that 
may  be  needed  to  assure  the  safetv  of 
customer  funds  and  the  integrity  of  the 
marketplace. 

The  Commission  is  adopting  as 
proposed  an  amendment  to  Rule  1.12, 
applicable  to  FCMs  only,  to  require 
immediate  notification  bv  an  FCM  to  the 
CFTC  and  its  designated  self-regulatory 
organization  (DSRO)  if  an  FCM  knows 
or  should  know  that  it  is  in  an 
undersegregated  or  undersecured 
condition,  i.e.,  that  the  FCM  has 
insufficient  funds  in  accounts 
segregated  for  the  benefit  of  customers 
trading  on  U.S.  contract  markets  or  has 
insufficient  funds  set  aside  for 
customers  trading  on  non-U. S.  markets 
to  meet  the  FCM's  obligations  to  its 
customers.  The  term  "funds"  in  this 
context  includes  accrued  amounts  due 
to  or  from  the  FCMs  clearing 
organizations  and/or  carrying  brokers  in 
connection  with  customer-related 
activities,  typically  the  daily  or  intraday 
variation  settlement. 

The  Commission  is  also  adopting 
amendments  to  Rule  1.12,  as  proposed, 
to  require  immediate  notification  of 
certain  events  pertaining  to 
undercapitalization  or  failure  to  satisf\' 
margin  calls,  where  notice  has  been 
required  within  24  hours.  In  addition, 
the  Commission  has  determined  to 
codify  a  previous  staff  interpretation 
that  permits  notices  required  by  Rule 
1.12  to  be  filed  by  facsimile  in  lieu  of 
telegraphic  means  and  to  require 
immediate  telephonic  notice  as  well. 
EFFECTIVE  DATE:  September  28,  1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  H.  Bjamason,  Jr.,  Deputy  Director 
and  Chief  Accountant,  or  Lawrence  B. 
Patent,  Associate  Chief  Counsel, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  1155  21st  Street,  N.W.. 
Washington,  DC.  20581.  Telephone 
(202) 418-5430. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  January  6,  1998,  the  Commission 
proposed  amendments  to  the  early 
warning  requirements  set  forth  in  Rule 
1.12.2  These  proposals  included:  (1)  a 
new  requirement  for  an  FCM  to  notify 
the  CFTC  and  its  DSRO  immediately  (bv 
telephone  call  to  be  followed 
immediately  by  telegraphic  or  facsimile 
notice)  when  it  knows  or  should  know 
that  it  is  in  an  undersegregated  or 
undersecured  condition;  (J)  requiring 
immediate  telephonic  notce,  rather 


■^63  FR2188  (|an    14.  1998) 
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than  notice  within  24  hours,  when  an 
FCM  or  IB  is  undercapitalized  or  when 
an  account  must  be  liquidated, 
transferred  or  allowed  to  trade  for 
liquidation  only;  and  (3)  codifying  a 
previous  staff  interpretation  that  permits 
vvTitten  notices  to  be  filed  by  facsimile 
in  lieu  of  telegraphic  means. ^ 

The  60-day  comment  period  expired 
on  March  16,  1998.  The  Commission 
received  eight  comment  letters.  Three 
FCMs.  GNI  Incorporated  (GNI),  FIMAT 
USA  Inc.  (FIMAT)  and  Lind-Waldock  & 
Company  (LWC),  each  submitted  a 
comment  letter.  One  comment  letter  was 
submitted  on  behalf  of  six  exchanges 
(Chicago  Board  of  Trade,  Chicago 
Mercantile  Exchange  (CME),  Kansas 
City  Board  of  Trade,  Minneapolis  Grain 
Exchange,  New  York  Cotton  Exchange 
and  New  York  Mercantile  Exchange, 
collectively  referred  to  as  the 
Exchanges).  ,\nother  exchange,  the 
Coffee,  Sugar  &  Cocoa  Exchange  (CSCE), 
submitted  its  own  comment  letter.  The 
other  commenters  were  the  Association 
of  the  Bar  of  the  City  of  New  York's 
Committee  on  Futures  Regulation  (NYC 
Bar).  National  Futures  Association 
(NFA)  and  the  Futures  Industry 
Association  (FIA).-*  The  commenters 
expressed  concern  about  the  "should 
know"  portion  of  the  reporting  standard 
in  the  proposed  undersegregation  notice 
rule.  Some  of  the  commenters  suggested 
alternatives  to  the  proposals.  These 
comments  and  alternatives  are 
discussed  more  fully  below. 

The  Commission  has  considered 
carefully  the  comments  received.  Based 
upon  these  comments,  discussions 
between  Commission  staff  and  industry 
representatives  and  the  Commission's 
reconsideration  of  this  subject,  the 
Commission  has  determined  to  adopt  a 
new  Rule  1.12(h)  as  proposed  so  that  an 
FCM  will  be  required  to  notify 
immediately  the  CFl^C  and  its  DSRO  of 
an  undersegregated  or  undersecured 
condition  if  it  knows  or  should  know 
the  condition  exists.  The  Commission 
has  also  provided  in  the  preamble  of 
this  release,  in  response  to  suggestions 
from  FIA  and  NFA,  an  example  of  the 


'  The  CFTC's  Division  of  Trading  and  Markets  has 
staled  that  any  notice  required  to  fc>e  transmitted  to 
the  CFTC  under  Rule  1.12  by  telegraphic  notice 
may  be  transmitted  by  facsimile  machine.  See 
CFTC's  .advisory  No  90-2.  [1987-1990]  Transfer 
Binder]  Comm.  Fut.  L.  Rep.  (CCH)  1  24.S99  (Feb.  6. 
1990).  The  CFTC  proposes  to  codifv  this  .advisory 
throughout  Rule  1.12  to  make  clear  that  any  written 
notice  can  be  provided  either  through  telegraphic 
means  or  via  facsimile  transmission. 

*  In  addition,  the  comment  file  contains  a 
memorandum  from  Commissioner  Holum's  office 
concerning  a  meeting  on  February  10.  1998.  with 
staff  of  Cargill  Investor  Ser\'ices.  Inc.  and  Cargill 
Grain  Division  (collectively,  Cargill)  during  which 
the  rule  proposals,  among  other  things,  were 
discussed. 


circumstances  that  would  trigger  a 
requirement  to  report  under  the  new 
standard.  The  other  rule  amendments 
have  been  adopted  essentially  as 
proposed. 

II.  Rule  Amendments 

A.  Undersegregation  Notice 
1.  Proposal 

FCMs  occasionally  have  become 
undersegregated  as  a  result  of  market 
movements  which  cause  deficits  in  the 
accounts  they  carry  on  behalf  of  their 
customers.  Generally,  the 
undersegregated  condition  is  discovered 
as  a  result  of  the  segregation  calculation, 
which  under  Commission  rules  is 
required  to  be  completed  by  noon  on  the 
business  day  following  the  day  of  the 
market  movements.  Most  FCMs  are  able 
to  avoid  any  undersegregated  condition 
which  might  have  occurred  on  the  same 
business  day  for  which  the  segregation 
calculation  is  made,  using  proprietary 
funds  or  through  collection  of  deficits 
by  wire  transfer  arrangements  made 
with  customers.  However,  this  is  not 
always  the  case.  During  the  market 
downturn  on  October  27,  1997,  the 
Commission  was  made  aware  that  a  few 
FCMs  experienced  undersegregation  to  a 
degree  that  they  were  unable  to  make  up 
the  shortfall  from  their  own  internal 
proprietary  funds.  Infusions  of  external 
capital  were  required  in  those  cases  to 
correct  the  undersegregated  conditions. 
The  Commission  is  also  aware  that,  in 
at  least  one  case,  an  FCM  was  aware  that 
it  was  undersegregated  as  of  the  close  of 
business  on  October  27,  due  to  losses  in 
the  accounts  of  a  single  customer. 
Further,  this  FCM  was  aware  on  October 
27  that  it  was  likely  this  customer 
would  default  in  its  obligations  to  the 
FCM  and  that,  as  a  result,  the  FCM 
would  be  undersegregated.  Further,  the 
FCM  also  knew  that  it  did  not  have 
sufficient  proprietary  funds  within  the 
firm  to  correct  the  undersegregated 
condition.  As  explained  further  below, 
the  Commission  was  notified  on  or 
about  the  close  of  business  October  28 — 
at  least  one  day  after  the  FCM  was  well 
aware  of  the  situation. 

An  evaluation  of  the  Commission's 
early  warning  notification  rules 
indicated  that  these  rules,  which  require 
notice  to  the  Commission  upon,  among 
other  events,  an  FCM  falling  below  the 
adjusted  net  capital  early  warning  level, 
which  is  150  percent  of  the  minimum 
required,  may  not  result  in  notice  to  the 
commission  until  as  much  as  a  day  or 
a  day  and  a  half  after  the  occurrence  of 
a  major  market  event  that  causes  an 
undersegregated  condition.  In 
particular,  on  October  27,  1997,  some 
firms  knew  that  they  had  a  major 


problem  by  noon  of  that  day.  but  did  not 
provide  notice  of  these  problems  to  the 
Commission  until  on  or  about  the  close 
of  business  on  October  28. 

The  Commission,  therefore,  proposed 
a  new  Rule  1.12(h)  ^  that  would  require 
an  FCM  to  notify  the  Commission  and 
its  DSRO  immediately  after  it  knows  or 
should  know  that  funds  segregated  for 
customers  trading  on  U.S.  markets  or  set 
aside  for  customers  trading  on  non-U.S. 
markets  are  less  than  the  amount 
required  to  be  segregated  or  set  aside  by 
the  Commodity  Exchange  Act  (Act)  or 
Commission  rules.^  In  this  context,  the 
term  "funds"  includes  funds  on  deposit 
and  funds  due  to  or  from  the  FCM's 
clearing  organizations  or  carrying 
brokers.  The  Commission's  proposal 
would  require  an  immediate  telephone 
call  by  an  FCM,  to  be  followed 
immediately  by  telegraphic  or  facsimile 
notice.  The  notification  to  the 
Commission  would  be  directed  to  the 
Division  of  Trading  and  Markets,  to  the 
attention  of  the  Director  and  the  Chief 
Accountant,  and  notice  to  the  DSRO 
was  to  be  directed  to  the  person  or  unit 
provided  for  under  the  DSRO's  rules. 
For  example,  the  notice  required  by 
CME  Rule  971  must  be  sent  to  CME's 
Audit  Department.^ 

2.  Comments  on  Proposed  Reporting 
Standard 

Most  of  the  commenters  objected  to 
the  "should  know"  standard  in 
proposed  new  Rule  1.12(h).  GNI,  Cargill 
and  LWC  criticized  this  language  as 
being  too  vague  and  granting  the 
Commission  too  much  discretion.  NYC 
Bar  and  CSCE  claimed  that  a  "should 
know"  standard  would  lead  to 
overreporting  by  firms  fearful  of  an 
enforcement  action.  Overreporting 
could  create  or  exacerbate,  rather  than 
prevent  or  ameliorate,  a  market  crisis, 
causing  rumors  to  spread  of  problems  at 
reporting  firms,  according  to  the  NYC 
Bar  and  GNI.  FIA  expressed  concern 
that  this  could  cause  the  Commission  to 
take  precipitous  action,  such  as  ordering 
the  transfer  of  accounts. 

NYC  Bar  also  stated  that  "the  'should 
know'  standard  has  not  been  the  subject 
of  litigation  or  addressed  by  any  staff 
interpretations."  The  Commission  notes 
that  the  "should  know"  standard  has 


^The  Commission  proposed  to  redesignate 
current  paragraph  (hj  of  Rule  1.12  as  paragraph  (i) 
and  to  include  the  new  rule  in  a  new  paragraph  (h). 

•*  Background  on  the  segregation  and  set  aside 
requirements  is  set  forth  at  63  FR  2188,  2189. 

'The  CME  has  a  rule  requiring  that  a  FCM  for 
which  it  acts  as  the  DSRO  provide  written  notice 
to  CME  within  24  hours  after  the  FCM  becomes 
aware  of  its  failure  to  maintain  sufficient  funds  in 
segregation  or  set  aside  in  separate  accounts.  Rules 
of  the  Chicago  Mercantile  Exchange.  Rule  971 
Segregation  and  Secured  Requirements  (1997). 
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been  part  of  the  standard  for  reporting 
undercapitalization  in  Rule  1.12(a)  since 
it  was  adopted  20  years  ago.s  The 
Commission  was  intending  to  conform 
the  reporting  requirements  for 
undersegregation  and 
undercapitalization,  a  concept  that 
FIMAT  deemed  sensible  in  its  comment 
letter  (although,  as  discussed  below, 
FIMAT  objected  to  the  timing  element). 
The  Commission  further  notes  that  Rule 
1.12(a)  has  been  the  subject  of 
litigation.^ 

Some  commenters  suggested 
alternatives.  FIA  stated  that  it  could 
support  reporting  of  undersegregation 
subject  to  three  conditions,  which 
should  be  set  forth  in  the  rule  itself  or 
in  the  preamble  of  the  Federal  Register 
notice  announcing  adoption  of  the  rule: 
(1)  there  is  a  significant  undermargined 
account;  (2)  the  customer  makes  clear 
that  it  is  unable  or  unwilling  to  meet  the 
margin  call;  and  (3)  the  PCM  is  aware 
that  it  will  be  unable  to  transfer  enough 
funds  from  its  own  accounts  into 
segregation  in  a  timely  manner  to  cover 
the  shortfall.  NFA  stated  that,  in 
extraordinary  markets,  an  FCM  may 
know  earlier  than  the  formal 
computation  deadline  of  noon  the 
following  business  day  that  it  is 
undersegregated  and  suggested  that  the 
Commission  clarify  that  this  is  the 
exception  rather  than  the  norm. 

In  an  effort  to  respond  to  the 
commenters,  the  Commission's  staff 
explored  the  use  of  language  other  than 
"knows  or  should  know"  for  the 
undersegregation  notice  requirement  on 
an  informal  basis  with  representatives  of 
entities  that  submitted  comment  letters. 
Following  these  discussions  and 
Commission  reconsideration  of  the 
issue,  the  Commission  has  determined 
to  adopt  as  the  standard  for  reporting  an 
undersegregated  or  undersecured 
condition  that  an  FCM  "knows  or 
should  know"  either  condition  exists,  as 
the  Commission  proposed.  Of  course, 
this  standard  would  be  met  if  the  daily 
calculations  of  segregation  and  secured 
amount  requirements  pursuant  to  Rules 
1.32  and  30.7(f)  reveal  deficiencies. 
However,  the  requirement  to  report 
under  new  Rule  1.12(h)  could  also  arise 
even  before  the  required  daily 
calculations  of  segregation  and  secured 
amount  must  be  made.  The  Commission 
notes,  in  response  to  FIA's  and  NFA's 


"43  FR  39956.  39969  (Sept.  8.  1978). 

*  See.  e.g..  In  the  Matter  of  First  Commercial 
Financial  Group.  Inc  .  et  al .  CFTC  Docket  No.  95- 
10.  (Current  Transfer  Binder)  Comm.  Fut.  L.  Rep. 
(CCH)  H  27,180  (Initial  Decision  Oct.  27.  1997);  In 
the  Matter  ofEagon  &■  Company.  Inc..  et  al.  CFTC 
Docket  No.  92-20.  (1990-1992  Transfer  Binder] 
Comm.  Fut.  L.  Rep.  (CCH)  H  25.350  (Initial  Decision 
July  31.  1992). 


suggestion  referred  to  above,  the  one 
example  of  when  the  Commission 
would  conclude  that  an  FCM  knows  or 
should  know  that  the  new  reporting 
requirement  is  triggered  is  the  following 
circumstance:  (1)  there  is  a  significant 
undermargined  account:  (2)  the 
customer  makes  clear  that  it  is  unable  or 
unwilling  to  meet  the  margin  call;  and 
(3)  the  FCM  is  aware  that  it  will  be 
unable  to  transfer  enough  funds  from  its 
own  accounts  into  segregation  or 
separate  set-aside  accounts  to  cover  the 
shortfall. 

That  part  of  the  standard  requiring  an 
FCM  to  report  when  it  "should  know" 
of  a  problem  may  be  defined  as  the 
point  at  which  a  party,  in  the  exercise 
of  reasonable  diligence,  should  become 
aware  of  an  event.  This  is  an  objective 
standard  that  has  been  applied  bv  courts 
on  numerous  occasions. '°  As  noted 
above,  the  standard  "knows  or  should 
know"  has  been  used  in  Commission 
Rule  1.12(a)  for  almost  20  years,  and 
this  language  is  used  in  other  federal 
regulations.'^  Because  of  the  severe 
financial  consequences  that  could  ari.se 
from  an  FCM's  failure  to  comply  with 
segregation  and  secured  amount 
requirements,  and  to  achieve 
consistency  between  the  treatment  of 
undercapitalization  and 
undersegregation  conditions,  the 
Commission  believes  that  it  is 
appropriate  to  adopt  the  "knows  or 
should  know"  standard  for  new  Rule 
1.12(h). 

By  this  rule  change,  the  Commission 
requires  reporting  of  serious  problems, 
such  as  occurred  on  October  27,  1997, 
as  soon  as  they  become  apparent  to  the 
FCM.  In  addition,  the  Commission 
wishes  to  make  clear  that  an  FCM 
cannot  avoid  the  reporting  requirement 
by  failing  to  perform  or  by  delaying  the 
required  segregation  and  secured 
amount  calculations  pursuant  to  Rules 
1.32  and  30.7(f).  Failure  to  make  the 
required  calculations,  which  are  rule 
violations  in  and  of  themselves,  cannot 
be  used  as  an  excuse  for  failing  to  report 
as  required  by  new  Rule  1.12(h). 

3.  Comments  on  When  to  Report 

The  Commission  proposed  that  an 
FCM  be  required  to  report  an 
undersegregated  or  undersecured 
condition  immediately  by  telephone, 
which  is  to  be  confirmed  in  writing 
immediately  by  telegraphic  or  facsimile 
notice.  The  Exchanges  and  FIMAT 
stated  that,  during  major  market  moves. 


'"See.  e^  .  Anixter  v.  Home-State  Production 
Company.  947  F.  2d  897.  899  &  n.5  (lOlh  Cir.  1991): 
Maloleyv.  R.J  O'Brien  &  Associates.  Inc  .  819  F.2d 
1435.  1442-1444  (8th  Cir.  1987). 

"See.  eg..  17  CFR  240  14e-3  (1998):  29  CFR 
1604.11  (1997). 


the  first  priority  of  an  FCM  should  be  to 
monitor  accounts,  to  collect  required 
deposits  and  to  ensure  that  settlement 
variation  requirements  can  be  met.  In 
their  view,  it  is  less  important  to 
perform  immediately  a  ministerial 
calculation  to  determine  whether  a 
precise  \  iolation  of  segregation 
requirements  has  occurred  than  to 
address  immediately  all  severe 
problems.  The.se  commenters.  as  well  as 
GNI.  NYC  Bar  and  FIA.  also  noted  that, 
given  the  nature  of  today's  financial 
markets,  with  round-the-clock,  round- 
the-giobe  trading  and  increased  give-up 
business,  it  takes  time  for  an  FCM  to 
gather  and  to  review  the  necessar\' 
information  concerning  an  FCM's 
segregation  and  secured  amount 
requirements:  moment-to-moment 
calculations  are  not  possible.  Two 
commenters  (GNI  and  FIMAT) 
questioned  whether  Commission  staff 
would  be  available  at  all  times  to 
receive  calls  if  immediate  telephonic 
notice  is  required. 

Certain  commenters  also  suggested 
alternatives  on  this  aspect  of  the 
proposals.  FIMAT  noted  that,  pursuant 
to  CME  Rule  971(C),  it  is  already 
required  to  report  undersegregation  to 
the  CME  within  24  hours.  FIMAT  stated 
that  it  would  not  object  to  a  similar  time 
frame  in  a  Commission  rule;  earlier 
reporting  could  be  encouraged,  but 
mandating  immediate  reporting  is  too 
severe  in  FIMAT's  view.  NYC  Bar 
suggested  that  the  Commission  amend 
Rule  1.32  to  require  earlier  completion 
of  the  daily  segregation  record  (now 
required  by  noon  on  the  following 
business  day)  and  immediate  reporting 
of  undersegregation  as  of  the  earlier 
time. 

The  Commission  considered  the  time 
for  reporting  in  connection  with  the  rule 
proposal  and  determined  that 
immediate  reporting  would  be  the 
appropriate  standard.  The  Commission 
recognizes,  however,  that  time  may  be 
needed  for  consultation  by  FCM  staff 
with  senior  management,  and  it  did  not 
intend  to  foreclose  that  activity.  The 
Commission  also  did  not  intend  to 
require  FCMs  to  make  additional 
segregation  calculations  on  a  routine 
basis,  but  only  to  do  so  if  a  problem 
arises  that  could  trigger  the  reporting 
requirement  under  new  Rule  1.12(h).  It 
is  the  Commission's  intent  that  the 
"knows  or  should  know"  standard  be 
implemented  by  FCMs  using  existing 
sources  of  information  and 
computations.  Nor  does  the  Commission 
wish  to  accelerate  the  requirement  for 
completion  of  the  dailv  seg-egation 
record,  as  suggested  by  the  NYC  Bar, 
since  the  Commission  would  have  to 
propose  such  a  rule  change  and  allow 


45714  Federal  Register/ Vol.  63.  No.  166 /Thursday.  August  27.  1998 /Rules  and  Regulations 


further  comment  thereon  and  the 
Commission  does  not  believe  at  this 
time  that  such  a  rule  change  is  needed. 
The  Commission  is  requiring  that,  when 
an  FCM  knows  or  should  know  that  it 
is  undersegregated  or  undersecured,  it 
must  report  that  immediately.  As  to  the 
availability  of  Commission  staff  for 
immediate  telephonic  notification  under 
new  Rule  1.12(h),  the  Commission  does 
not  believe  that  this  will  be  a  problem 
given  modern  telecommunications 
facilities. 

After  reviewing  other  provisions  of 
the  early  warning  requirements,  the 
Commission  proposed  that  notices  of 
events  that  had  been  required  within  24 
hours  (namely,  when  an  FCM  or  IB  is 
undercapitalized  or  when  an  account 
must  be  liquidated,  transferred  or 
allowed  to  trade  for  liquidation  only)  be 
made  immediately.  Such  notifications 
would  be  required  by  telephone 
immediately,  to  be  confirmed  in  writing 
by  telegraph  or  facsimile.  See  Rule 
1.12(a)(1).  (f)(1),  and  (f)(2).  Certain  other 
provisions  of  Rule  1.12  already  require 
immediate  notifications.  See  paragraphs 
(e).  (f)(3),  (f)(4)  and  (f)(5)  of  Rule  1.12. 
The  Commission  also  proposed  that 
these  notifications  be  made  by 
telephone  as  well  as  by  telegraph  or 
facsimile.  The  Commission  received  no 
comment  on  these  proposals  and  is 
adopting  them  as  proposed.'^ 

4.  Comments  on  Where  to  Report 

The  Commission  proposed  new  Rule 
1.12(h)  to  require  an  FCM  to  report  an 
undersegregated  or  undersecured 
condition  both  to  its  DSRO  and  to  the 
Commission,  which  is  consistent  with 
the  other  provisions  of  Rule  1.12.  The 
Exchanges,  FIA,  GNI  and  LWC 
commented  that  all  early  warning 
notices,  including  those  unaffected  by 
the  recent  proposals,  should  be  filed 
only  with  a  firm's  DSRO,  which  would 
in  turn  be  responsible  for  informing  the 
CFTC  and  other  SROs.  This  would 
eliminate  the  requirement  for  a  firm  to 
report  directly  to  the  Commission. 
Taking  a  different  viewpoint,  CSCE 
complained  that  DSROs  fail  to  share 
early  warning  notice  information  in  a 
timely  manner  with  other  exchanges 
and  clearing  organizations  where  the 
FCM  that  filed  an  early  warning  notice 
is  carrying  large  positions. 

The  Commission  did  not  consider  this 
to  be  an  issue  in  drafting  the  proposals, 
and  the  proposal  as  to  where  to  report 
an  undersegregated  or  undersecured 
condition  was  consistent  with  the  other 


provisions  of  Rule  1.12.  Since  time  is  of 
the  essence  in  situations  addressed  by 
Rule  1.12.  and  in  light  of  the 
Commission's  review  of  all  of  the 
comments  on  this  point,  the 
Commission  has  determined  to  adopt  as 
proposed  the  requirement  for  direct 
notice  by  firms  to  the  Commission 
under  new  Rule  1.12(h).  The 
Commission  also  wishes  to  note, 
however,  that  it  encourages  FCMs  to 
communicate  with  their  DSROs  on  an 
ongoing  basis  and  believes  that  DSROs 
can  perform  an  important  role  in 
determining  when  it  is  appropriate  for 
early  warning  notices  to  be  filed.  In  any 
event,  at  the  point  when  an  FCM  knows 
or  should  know  that  it  is  in  an 
undersegregated  or  undersecured 
condition,  it  must  report  that  condition 
immediately  to  its  DSRO  and  the 
Commission. 

The  Exchanges  requested  that 
paragraphs  (f)(3)-(f)(5)  of  Rule  1.12  be 
deleted  as  ineffectual.  These  provisions 
require  immediate  reporting  whenever 
(1)  an  FCM  issues  a  margin  call  in 
excess  of  its  adjusted  net  capital, ^^  (2) 
a  margin  call  is  not  met  by  the  close  of 
business  on  the  day  following  its 
issuance,  or  (3)  an  FCM's  excess 
adjusted  net  capital  is  less  than  six 
percent  of  maintenance  margin  required 
on  positions  carried  for  noncustomers 
other  than  another  FCM  or  a  securities 
broker-dealer. 

The  Commission's  only  proposals 
with  respect  to  paragraphs  (f](3)-(f)(5)  of 
Rule  1.12,  which  were  adopted  in 
conjunction  with  and  were  derived  from 
the  proposals  for  the  Commission's  risk 
assessment  rules.  Rules  1.14  and  1.15, 
concerned  telephonic  and  facsimile 
notice  as  described  above.  The 
Commission  believes  that  these 
provisions  should  be  retained,  but  that, 
if  the  Commission  pursues  further 
rulemaking  concerning  risk  assessment, 
it  may  be  appropriate  at  that  time  to 
reconsider  Rule  1.12(fl(3)-(f)(5). 

III.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601-611  (1994). 
requires  that  agencies,  in  proposing 
rules,  consider  the  impact  of  those  rules 
on  small  businesses.  The  rule 
amendments  discussed  herein  would 
affect  primarily  FCMs.  The  amendment 
of  one  provision,  §  1.12(f)(1),  would 
affect  clearing  organizations,  and  the 
amendment  of  another  provision, 


§  1.12(a)(1),  would  affect  IBs.  The 
Commission  has  previously  determined 
that,  based  upon  the  fiduciary  nature  of 
FCM/customer  relationships,  as  well  as 
the  requirement  that  FCMs  meet 
minimum  financial  requirements,  FCMs 
should  be  excluded  from  the  definition 
of  small  entity.'"'  Contract  markets  and 
their  clearing  organizations  have  also 
been  excluded  from  the  definition  of 
small  entity. '5 

The  amendment  to  §  1.12(a)(1) 
concerning  notice  of  undercapitalization 
affects  the  minority  of  IBs  that  rely  upon 
their  own  capital  to  meet  adjusted  net 
capital  rules,  "independent"  IBs,  as  well 
as  FCMs.  The  Commission  has 
determined  to  require  that  this  notice  be 
provided  immediately  rather  than 
within  24  hours  as  previously  required. 
The  notification  requirement  will 
remain  essentially  the  same,  but  the 
time  within  which  to  report  has  been 
shortened.  The  Commission  believes 
that  this  rule  amendment  is  necessary 
for  the  Commission  and  DSROs  to  be 
able  to  carry  out  their  oversight  and 
monitoring  functions  concerning  the 
financial  condition  of  futures  industry 
intermediaries  and  to  protect  the 
customers  of  those  firms  and  the 
markets.  Therefore,  any  slight  increase 
in  the  burden  on  an  independent  IB 
caused  by  the  amendment  to  Rule 
1.12(a)(1)  is  necessary  for  the 
Commission  to  fulfill  its  regulatory 
obligations.!^ 

Therefore,  the  Chairperson,  on  behalf 
of  the  Commission,  hereby  certifies, 
pursuant  to  5  U.S.C.  605(b),  that  the 
action  taken  herein  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
("PRA").  44  U.S.C.  3501  et  seq.  (Supp. 
I  1995),  imposes  certain  requirements 
on  federal  agencies  (including  the 
Commission)  in  connection  with  their 
conducting  or  sponsoring  any  collection 
of  information  as  defined  by  the  PRA. 
The  Commission  anticipates  that  fewer 
than  ten  FCMs  per  year  will  file  reports 
under  the  new  rule,  and  thus  the  new 
rule  will  not  constitute  a  collection  of 
information  under  the  PRA.'''  The  group 
of  rules  (3038-0024)  of  which  this  is  a 
part  has  the  following  burden: 
Average  Burden  Hours  Per  Response: 

128 


'-The  Commission  is  also  adopting  as  proposed 
a  correction  to  the  cross-reference  in  §  1.12(g)(2) 
concerning  consolidation  that  now  refers  to 
•■§MO(f)"  toread"1.17(n". 


' '  FIMAT  commented  that  the  existence  of  Rule 
1.12(0(3).  which  requires  immediate  reporting 
when  an  FCM  issues  a  margin  call  in  excess  of  its 
adjusted  net  capital,  is  a  reason  not  to  require 
immediate  reporting  of  undersegregdiion. 


'■•47  PR  18618-18621  (April  30.  1992). 

"W 

'"The  Commission  evaluates  within  the  context 
of  a  particular  rule  proposal  whether  all  or  some  IBs 
should  be  considered  small  entities  and.  if  so. 
analyzes  the  impact  on  IBs  of  the  proposal.  48  FR 
35248.  35276  (Aug.  3.  1983). 

"44  U.S.C.  3502(3)  (Supp.  I  1995). 
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Number  of  Respondents:  1366 
Frequency  of  Response:  On  ocassion 

Copies  of  the  0MB  approved 
information  collection  package 
associated  with  this  rule  may  be 
obtained  from  Desk  Officer,  CFTC. 
Office  of  Management  and  Budget, 
Room  10202,  NEOB,  Washington,  D.C. 
20503,  (202)  395-7340. 

List  of  Subjects  in  17  CFR  Part  1 

Commodity  futures.  Minimum 
financial  and  related  reporting 
requirements. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act,  and  in 
particular.  Sections  4f,  4g  and  8a(5) 
thereof.  7  U.S.C.  6f,  6g  and  12a(5),  the 
Commission  hereby  amends  Part  1  of 
chapter  I  of  title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2.  2a,  4,  4a,  6,  6a, 
6b,  6c,  6d,  6e,  6f,  6g,  6h,  61,  6j,  6k,  61.  6m, 
6n,  6o,  6p,  7,  7a,  7b.  8.  9,  12,  12a,  12c,  13a, 
13a-l,  16,  16a,  19,  21,  23  and  24. 

2.  Section  1.12  is  amended  by  revising 
paragraph  (a)(1),  by  revising  the  first 
sentence  of  paragraph  (b)(4),  by  adding 
the  phrase  "or  facsimile"  after  the  word 
"telegraphic"  in  paragraphs  (c)  and  (d), 
by  revising  paragraph  (e),  by  adding  the 
phrase  "telephonic,  confirmed  in 
writing  by"  before  the  word 
"telegraphic,"  by  adding  the  phrase  "or 
facsimile,"  after  the  word  "telegraphic" 
and  by  revising  the  phrase  at  the  end 
which  reads  "within  24  hours"  to  read 
"immediately"  in  paragraphs  (f)(1)  and 
(f)(2),  by  adding  the  phrase  "telephonic, 
confirmed  in  writing  by"  before  the 
word  "telegraphic"  and  by  adding  the 
phrase  "or  facsimile,"  after  the  word 
"telegraphic"  in  paragraph  (f)(3),  by 
adding  the  phrase  "by  telephone, 
confirmed  in  writing  immediately  by 
telegraphic  or  facsimile  notice,"  after 
the  word  "immediately"  in  paragraphs 
(f)(4)  and  (0(5),  by  revising  the  phrase 

in  paragraph  (g)(2)  which  reads 
"§  1.10(f)"  to  read  "§  1.17(fl",  by 
redesignating  paragraphs  (h)(1)  and 
(h)(2)  as  paragraphs  (i)(l)  and  (i)(2), 
respectively,  by  revising  the  last 
sentence  of  paragraph  (i)(2),  and  by 
adding  a  new  paragraph  (h).  The 
additions  and  revisions  follow: 

§  1.12    Maintenance  of  minimum  financial 
requirements  by  futures  commission 
merchants  and  introducing  brolters. 

(a)  *    *    * 


(1)  Give  telephonic  notice,  to  be 
confirmed  in  writing  by  telegraphic  or 
facsimile  notice,  as  set  forth  in 
paragraph  (i)  of  this  section  that  the 
applicant's  or  registrant's  adjusted  net 
capital  is  less  than  required  by  §  1.17  or 
by  other  capital  rule,  identifying  the 
applicable  capital  rule.  The  notice  must 
be  given  immediately  after  the  applicant 
or  registrant  knows  or  should  know  that 
its  adjusted  net  capital  is  less  than 
required  by  any  of  the  aforesaid  rules  to 
which  the  applicant  or  registrant  is 
subject;  and 


(b)*   *   * 

(4)  For  securities  brokers  or  dealers, 
the  amount  of  net  capital  specified  in 
Rule  17a-ll(b)  of  the  Securities  and 
Exchange  Commission  (17  CFR 
240.17a-ll(b)),  must  file  written  notice 
to  that  effect  as  set  forth  in  paragraph  (i) 
of  this  section  within  five  (5)  business 
days  of  such  event.  *   *   * 


(e)  Whenever  any  self-regulator\' 
organization  learns  that  a  member 
registrant  has  failed  to  file  a  notice  or 
written  report  as  required  by  §  1.12.  that 
self-regulatory  organization  must 
immediately  report  this  failure  by 
telephone,  confirmed  in  writing 
immediately  by  telegraphic  or  facsimile 
notice,  as  provided  in  paragraph  (i)  of 
this  section. 


(h)  Whenever  a  person  registered  as  a 
futures  commission  merchant  knows  or 
should  know  that  the  total  amount  of  its 
funds  on  deposit  in  segregated  accounts 
on  behalf  of  customers,  or  that  the  total 
amount  set  aside  on  behalf  of  customers 
trading  on  non-United  States  markets,  is 
less  than  the  total  amount  of  such  funds 
required  by  the  Act  and  the 
Commission's  rules  to  be  on  deposit  in 
segregated  or  secured  amount  accounts 
on  behalf  of  such  customers,  the 
registrant  must  report  immediately  by 
telephone,  confirmed  in  writing 
immediately  by  telegraphic  or  facsimile 
notice,  such  deficiency  to  the 
registrant's  designated  self-regulator\' 
organization  and  the  principal  office  of 
the  Commission  in  Washington,  D.C,  to 
the  attention  of  the  Director  and  the 
Chief  Accountant  of  the  Division  of 
Trading  and  Markets. 

(i)*   •   * 

(2)  *   *   *  Any  notice  or  report  filed 
with  the  National  Futures  Association 
pursuant  to  this  paragraph  shall  be 
deemed  for  all  purposes  to  be  filed  with, 
and  to  be  the  official  record  of,  the 
Commission. 


Issued  in  Washington.  DC.  on  August  24. 
1998  by  the  Commission 

Jean  A.  Webb, 

Secretary  of  the  Commission 

|FR  Doc.  98-23021  Filed  8-26-98.  8  45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
[Docket  No.  98F-0057] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  calcium 
bis|monoethyl(3,5-di-fe/t-bufyl-4- 
hydroxybenzyljphosphonate)  as  a 
stabilizer  for  polyethylene  phthalate 
polymers  intended  for  use  in  contact 
with  food.  This  action  is  in  response  to 
a  petition  filed  by  Ciba  Specialty 
chemicals  Corp. 

DATES:  The  regulation  is  effective 
August  27.  1998;  written  objections  and 
requests  for  a  hearing  by  September  28. 
1998. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215).  Food  and 
Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
February  6,  1998  (63  FR  6193),  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4578)  had  been  filed  by  Ciba 
Specialty  Chemicals  Corp.,  540  White 
Plains  Rd.,  Tarry-town,  NY  10591-9005. 
The  petition  proposed  to  amend  the 
food  additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  to  provide 
for  the  safe  use  of  calcium 
bis[monoethyl(3,5-di-/ert-butyl-4- 
hydroxybenzyUphosphonate]  as  a 
stabilizer  for  polyethylene  phthalate 
polymers  complying  with  21  CFR 
177.1630,  intended  for  use  ir  contact 
with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 


45716  Federal  Register/ Vol.  63.  No.   166 /Thursday.  August  27,  1998 /Rules  and  Regulations 


Based  on  this  information,  the  agenc:y 
concludes  that  the  proposed  use  of  the 
additive  is  safe,  that  the  additive  will 
achieve  its  intended  technical  effect, 
and  therefore,  that  the  regulations  in 
§  178.2010  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  .Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  notice  of  filing  for 
FAP  8B4578  (63  FR  6193).  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 


under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  28,  1998, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 


response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives,  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342.  348.  379e. 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  for  the  entry 
"calcium  bis(monoethyl(3,5-di-fert- 
butyl-4-hydroxybenzyl)phosphonate]" 
by  adding  entry  "15"  under  the  heading 
"Limitations"  to  read  as  follows: 

§  178.2010    Antioxidants  and/or  stabiiizers 
for  poiymers. 

***** 

(b)  *   *   * 


Substances 


Limitations 


Calcium     bis[monoettiyl(3,5-di-ferf-butyl-4-hyclroxybenzyl)phosphonate] 
(CAS  Reg.  No.  65140-91-2). 


For  use  only: 

15.  At  levels  not  to  exceed  0.3  percent  by  weight  of  polyethylene 
phthalate  polymers,  complying  with  §177.1630  of  this  chapter.  Pro- 
vided, that  the  finished  polymers  contact  food  only  under  conditions 
of  use  B  through  H  described  in  Table  2  of  §  1 76. 1 70(c)  of  this  chap- 
ter. 


Dated:  August  17,  1998. 

L.  Robert  Lake, 

Director.  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 

[FR  Doc  98-23029  Filed  8-26-98:  8:45  ami 

BILUNG  CODE  4180-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  803  and  804 

[Docitet  No.  98N-0170] 

Medical  Device  Reporting: 
Manufacturer  Reporting,  Iniporter 
Reporting,  User  Facility  Reporting, 
Distributor  Reporting 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Direct  final  rule;  withdrawal. 


SUI^«MARY:  The  Food  and  Drug 
Administration  (FDA)  published  in  the 
Federal  Register  of  May  12, 1998,  a 
proposed  rule  (63  FR  26129)  and  a 
direct  final  rule  (63  FR  26069)  to 
implement  amendments  to  the  medical 
device  reporting  provisions  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  FDA  Modernization 
Act  of  1997  (FDAMA).  The  comment 
period  closed  July  27,  1998.  FDA  is 
withdrawing  the  direct  final  rule 
because  the  agency  received  significant 
adverse  comment. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  26069,  May  12, 
1998,  is  withdrawn  on  August  27,  1998. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Spitzig,  Center  for  Devices 
and  Radiological  Health  (HFZ-nOO), 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockviile,  MD  20850,  301- 
594-2812. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  the  direct  final  rule 
published  on  May  12,  1998.  at  63  FR 
26069  is  withdrawn. 

Dated:  .August  20.  1998. 
William  K.  Hubbard, 

Associate  Commissinner  for  Policv 

Coordination. 

|FR  Doc.  98-22926  Filed  8-26-98;  8  45  am] 

BILLING  CODE  416(M)1-F 


DEPARTMENT  OF  DEFENSE 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN  2900-AH88 

Election  of  Education  Benefits 

AGENCIES:  Department  of  Defense, 
Department  of  Transportation  (Coast 
Guard),  and  Department  of  Veterans 
Affairs. 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
educational  assistance  and  educational 
benefits  regulations  relating  to  certain 
elections  between  benefits.  VA  has 
provided  by  regulation  that  after  a 
veteran  seeks  to  make  an  election  to 
have  service  in  the  Selected  Reserve 
credited  toward  payment  under  the 
Montgomery  GI  Bill — Selected  Reserve 
(MGIB-SR)  program  or  under  the 
Montgomery  GI  Bill — Active  Duty 
(MGIB-AD)  program,  the  election  will 
take  effect  when  the  individual  has 
negotiated  a  qheck  issued  under  the 
program  she  or  he  has  elected.  In  order 
to  adapt  the  regulations  to  the  new 
system  of  electronic  transfers,  these 
election  provisions  are  changed  to  make 
the  election  effective  either  upon 
negotiation  of  a  check  or  electronic 
receipt  of  education  benefits.  VA  has 
provided  by  regulation  that  an  election 
to  receive  benefits  under  Survivors'  and 
Dependents'  Educational  Assistance 
(DEA)  for  a  program  of  education  rather 
than  pension,  compensation,  or 
Dependency  and  Indemnity 


Compensation  (DIG)  will  take  effect 
when  the  individual  has  commenced  a 
program  of  education  and  negotiated  a 
check  issued  under  the  program  she  or 
he  has  elected.  In  order  to  adapt  the 
regulations  to  the  new  system  of 
electronic  transfers  and  to  ensure  that 
decisions  are  made  with  knowledge, 
these  election  provisions  are  changed  to 
require  a  written  election  to  be 
submitted  and  to  make  the  election 
effective  either  upon  negotiation  of  a 
check  or  electronic  receipt  of  education 
benefits.  Nonsubstantive  changes  are 
also  made  for  purposes  of  claritv  and  to 
reflect  current  statutory  codification  and 
authority.  This  final  rule  also  involves 
collections  of  information. 
EFFECTIVE  DATE:  September  28.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Susling,  Jr.,  Education 
Adviser,  Education  Ser\'ice  (225C), 
Veterans  Benefits  Administration, 
Department  of  Veterans  Affairs,  (202) 
273-7187. 

SUPPLEMENTARY  INFORMATION:  In  a 
document  published  in  the  Federal 
Register  on  November  25,  1997  (62  FR 
62736),  if  was  proposed  to  amend  the 
"SURVIVORS'  AND  DEPENDENTS' 
EDUCATIONAL  ASSISTANCE  UNDER 
38  U.S.C.  CHAPTER  35"  regulations,  the 

"ALL  VOLUNTEER  FORCE 
EDUCATIONAL  ASSISTANCE 
PROGRAM  (MONTGOMERY  GI  BILL- 
ACTIVE  DUTY)"  regulations,  and  the 

•EDUCATIONAL  ASSISTANCE  FOR 
MEMBERS  OF  THE  SELECTED 
RESERVE"  regulations  as  set  forth  in  the 
SUMMARY  portion  of  this  document. 
These  regulations  are  set  forth  at  38  CFR 
Part  21,  Subparts  C,  K,  and  L. 

Interested  persons  were  given  60  days 
to  submit  comments.  No  comments 
were  received.  Based  on  the  rationale 
set  forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposed 
rule  as  a  final  rule. 

The  Department  of  Defense  (DOD),  the 
Department  of  Transportation  (Coast 
Guard),  and  VA  are  jointly  issuing  this 
final  rule  insofar  as  it  relates  to  the 
MGIB-SR  program.  This  program  is 
funded  by  DOD  and  the  Coast  Guard, 
and  is  administered  by  VA.  The 
remainder  of  this  final  rule  is  issued 
solely  by  VA. 

Paperwork  Reduction  Act  of  1995 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  final  rule  concerning  §21.3023 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501-3520) 
and  have  been  assigned  OMB  control 
number  2900-0595.  The  final  rule  at 


§  21.3023  requires  that  an  election  to 
receive  DEA  rather  than  DIC  must  be 
made  to  VA  in  writing. 

Furthermore,  information  collection 
and  recordkeeping  requirements 
associated  with  this  final  rule 
concerning  §§21,7042  and  21.7540  have 
been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501-3520)  and  have 
been  assigned  OMB  control  number 
2900-0594.  The  final  rule  at  §§21.7042 
and  21.7540  requires  that  a  veteran  must 
choose  to  apply  certain  Selected  Reser\e 
ser\ice  either  to  MGIB— SR  or  MGIB. 

OMB  assigns  control  numbers  to 
collections  of  information  it  approves. 
VA  may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  valid  OMB  control  number 
assigned  to  each  collection  of 
information  in  this  final  rule  is 
displayed  at  the  end  of  each  affected 
section  of  the  regulations. 

Regulatory  Flexibility  Act 

The  signers  of  this  document  hereby 
certify  that  this  final  rule  does  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatorv 
Flexibility  Act,  5  U.S.C.  601-612'.  This 
final  rule  directly  affects  only 
individuals  and  does  not  directly  affect 
small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  final  rule,  therefore,  is 
exempt  from  the  initial  and  final 
regulator^'  flexibility  analyses 
requirements  of  §§  603  and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  programs 
affected  by  the  final  rule  are  64.117  and 
64.124.  The  final  rule  also  affects  the 
Montgomery  GI  Bill — Selected  Reserve 
for  which  there  is  no  Catalog  of  Federal 
Domestic  Assistance  number. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  Forces,  Civil  rights. 
Claims,  Colleges  and  universities. 
Conflicts  of  interests.  Defense 
Department,  Education.  Educational 
institutions.  Employment.  Grant- 
programs-education,  Grant  programs- 
veterans,  Health  care.  Loan  programs- 
education.  Loan  programs-veterans. 
Manpower  training  programs,  Reporting 
and  recordkeeping  requirements. 
Schools,  Travel  and  transportation. 
Veterans,  \'ocational  education, 
Vocational  rehabilitation. 
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Approved:  May  19,  1998. 
Togo  D.  West,  Jr.. 

Secretary  of  Veterans  Affairs. 

Approved:  |u!y  13,  1998. 
Nonnand  G.  Lezy, 

Lieutenant  General.  L'SAF.  Deputy  Assistant 
Secretary  (Military  Personnel  Policy). 
Department  of  Defense. 

Approved:  July  28,  1998. 

T.  J.  Barrett. 

RADM.  USCG.  Acting  Assistant  Commandant 
for  Human  Resources. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  21  (subparts  C, 
K,  and  L)  is  amended  as  set  forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  C — Survivors  and  Dependents 
Educational  Assistance  Under  38 
U.S.C.  Chapter  35 

1.  The  authority  citation  for  part  21, 
subpart  C  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  512.  3500- 
3566,  unless  otherwise  noted. 

2.  In  §  21.3023.  paragraph  (c)(3)  is 
amended  by  removing  "educational 
assistance"  and  adding,  in  its  place, 
"education  under  DEA";  the  section 
heading,  paragraph  (c)  introductory-  text, 
and  paragraph  (c)(1)  are  revised;  a 
parenthetical  is  added  at  the  end  of  the 
section,  and  an  authority  citation  for  the 
section  is  added,  to  read  as  follows: 

§21.3023  Nonduplication;  pension, 
coinpensation,  and  dependency  and 
indemnity  compensation. 

***** 

(c)  Child:  election.  An  election  by  a 
child  under  this  section  must  be 
submitted  to  VA  in  writing. 

(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  an  election  to 
receive  Survivors'  and  Dependents' 
Educational  Assistance  (DEA)  is  final 
when  the  eligible  child  commences  a 
program  of  education  under  DEA  (38 
U.S.C.  chapter  35).  Commencement  of  a 
program  of  education  under  DEA  will  be 
deemed  to  have  occurred  for  VA 
purposes  on  the  date  the  first  payment 
of  DEA  educational  assistance  is  made, 
as  evidenced  by  negotiation  of  the  first 
check  or  receipt  of  the  first  payment  by 
electronic  funds  transfer. 
***** 

(The  information  collection  requirements  in 
this  section  have  been  approved  by  the  Office 
of  Management  and  Budget  under  control 
number  2900-0595) 
(Authority:  38  U.S.C.  3562) 


Subpart  K — All  Volunteer  Force 
Educational  Assistance  Program 
(Montgomery  Gl  Bill — Active  Duty) 

3.  The  authority  citation  for  part  21, 
subpart  K  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  chs.  30,  36, 
unless  otherwise  noted. 

4.  In  §  21.7042,  the  section  heading 
and  paragraphs  (d)(2)  and  (d)(3)  are 
revised,  paragraph  (d)(4)  and  its 
authority  citation  are  added,  and  a 
parenthetical  is  added  at  the  end  of  the 
section,  to  read  as  follows: 

§  21 .7042    Eligibility  for  basic  educational 
assistance. 

***** 

(d)*   *  * 

(2)  An  individual  must  elect,  in 
writing,  whether  he  or  she  wishes 
service  in  the  Selected  Reserve  to  be 
credited  towards  establishing  eligibility 
under  38  U.S.C.  chapter  30  or  under  10 
U.S.C.  chapter  1606  when: 

(i)  The  individual: 

(A)  Is  a  veteran  who  has  established 
eligibility  for  basic  educational 
assistance  through  meeting  the 
provisions  of  paragraph  (b)  of  this 
section;  and 

(B)  Also  is  a  reservist  who  has 
established  eligibility  for  benefits  under 
10  U.S.C.  chapter  1606  through  meeting 
the  requirements  of  §  21.7540;  or 

(ii)  The  individual  is  a  member  of  the 
National  Guard  or  Air  National  Guard 
who  has  established  eligibility  for  basic 
educational  assistance  under  38  U.S.C. 
chapter  30  through  activation  under  a 
provision  of  law  other  than  32  U.S.C. 
316,  502,  503,  504,  or  505. 

(3)  An  election  under  this  paragraph 
(d)  to  have  Selected  Reserve  service 
credited  towards  eligibility  for  payment 
of  educational  assistance  under  38 
U.S.C.  chapter  30  or  under  10  U.S.C. 
chapter  1606  is  irrevocable  when  the 
veteran  either  negotiates  the  first  check 
or  receives  the  first  payment  by 
electronic  funds  transfer  of  the 
educational  assistance  elected. 

(4)  If  a  veteran  is  eligible  to  receive 
educational  assistance  under  both  38 
U.S.C.  chapter  30  and  10  U.S.C.  chapter 
1606,  he  or  she  may  receive  educational 
assistance  alternately  or  consecutively 
under  each  of  these  chapters  to  the 
extent  that  the  educational  assistance  is 
based  on  service  not  irrevocably 
credited  to  one  or  the  other  chapter  as 
provided  in  paragraphs  (d)(1)  through 
(d)(3)  of  this  section. 


(Authoritv: 
3033(c)) 


10  U.S.C.  16132,  38  U.S.C. 


(The  information  requirements  in  this  section 
have  been  approved  by  the  Office  of 


Management  and  Budget  under  control 
number  2900-0594) 

Subpart  L — Educational  Assistance  for 
Members  of  the  Selected  Reserve 

5.  The  authority  citation  for  part  21, 
subpart  L  is  revised  to  read  as  follows: 

Authority:  10  U.S.C.  ch.  1606;  38  U.S.C. 
501,  unless  otherwise  noted. 

6.  In  §  21.7540,  paragraph  (c)  and  the 
authority  citation  for  paragraph  (d)  are 
revised,  and  a  parenthetical  is  added  at 
the  end  of  the  section,  to  read  as 
follows: 

§  21 .7540    Eligibility  for  educational 
assistance. 

***** 

(c)  Limitations  on  establishing 
eligibility.  (1)  An  individual  must  elect 
in  writing  whether  he  or  she  wishes 
service  in  the  Selected  Reserve  to  be 
credited  towards  establishing  eligibility 
under  38  U.S.C.  chapter  30  or  under  10 
U.S.C.  chapter  1606  when: 

(i)  The  individual  is  a  reservist  who 
is  eligible  for  basic  educational 
assistance  provided  under  38  U.S.C. 
3012,  and  has  established  eligibility  to 
that  assistance  partially  through  service 
in  the  Selected  Reserve;  or 

(ii)  The  individual  is  a  member  of  the 
National  Guard  or  Air  National  Guard 
who  has  established  eligibility  for  basic 
educational  assistance  provided  under 
38  U.S.C.  3012  through  activation  under 
a  provision  of  law  other  than  32  U.S.C. 
316,  502,  503,  504,  or  505  followed  by 
service  in  the  Selected  Reserve. 

(2)  An  election  under  this  paragraph 
(c)  to  have  Selected  Reserve  service 
credited  towards  eligibility  for  payment 
of  educational  assistance  under  38 
U.S.C.  chapter  30  or  under  10  U.S.C. 
chapter  1606  is  irrevocable  when  the 
reservist  either  negotiates  the  first  check 
or  receives  the  first  payment  by 
electronic  funds  transfer  of  the 
educational  assistance  elected. 

(3)  If  a  reservist  is  eligible  to  receive 
educational  assistance  under  both  38 
U.S.C.  chapter  30  and  10  U.S.C.  chapter 
1606,  he  or  she  may  receive  educational 
assistance  alternately  or  consecutively 
under  each  of  these  chapters  to  the 
extent  that  the  educational  assistance  is 
based  on  service  not  irrevocably 
credited  to  one  or  the  other  chapter  as 
provided  in  paragraphs  (c)(1)  and  (c)(2) 
of  this  section. 

(Authority:  10  U.S.C.  16132;  38  U.S.C. 
3033(c)) 

***** 

(d)  *   *  * 

(Authority:  10  U.S.C.  16132(d),  16134) 
(The  information  collection  requirements  in 
this  section  have  been  approved  by  the  Office 
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of  Management  and  Budget  under  control 
number  2900-0594) 

|FR  Doc.  98-22856  Filed  8-26-98;  8:45  am] 

BILLING  CODE  8320-01-P 


POSTAL  SERVICE 

39  CFR  Parts  775, 777,  and  778 

National  Environmental  Policy  Act 
Implementing  Procedures 

AGENCY:  Postal  Service  (USPS). 
ACTION:  Final  rule. 

summary:  This  rule  changes  the 
procedures  and  categorical  exclusions 
governing  the  Postal  Service's 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA). 
These  amendments  are  based  upon 
experience  with  existing  regulations  and 
new  policies  and  infrastructure  that 
have  been  implemented  since  the 
restructuring  of  the  Postal  Service  in 
1992.  The  changes  are  intended  to 
comply  with  the  requirements  of  NEPA 
while  improving  quality  and  reducing 
administrative  processes  and 
preparation. 

EFFECTIVE  DATE:  This  regulation  was 
effective  on  October  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Vidich,  Environmental 
Coordinator,  U.S.  Postal  Service.  8 
Griffm  Rd.  N..  Windsor.  CT  06006- 
7030,  phone  (860)  285-7254,  or  Gary  W. 
Bigelow.  Chief  Counsel,  Environmental 
Law.  4200  Wake  Forest  Rd.,  Raleigh,  NC 
27668-1121,  phone  (919) 501-9439. 
SUPPLEMENTARY  INFORMATION: 
Historically,  the  U.S.  Postal  Service  has 
implemented  the  provisions  of  the 
National  Environmental  Policy  Act 
(NEPA)  through  policies  and  procedures 
established  by  the  Postal  Service's 
Facilities  organization.  Certainly,  most 
of  the  "major  federal  actions" 
undertaken  by  the  Postal  Service  have 
been  associated  with  the  construction  or 
disposal  of  postal  facilities.  However,  in 
recent  years  it  has  become  increasingly 
evident  that  other  postal  organizations 
also  have  a  role  in  implementing  the 
provisions  of  NEPA.  The  Postal  Service 
has  revised  its  regulations  to  clarify  the 
scope  of  the  applicability  of  NEPA. 

On  August  11.  1997.  the  Postal 
Service  published  in  the  Federal 
Register  a  notice  of  proposed  changes  in 
the  procedures  and  categorical 
exclusions  of  its  NEPA  regulations  (62 
FR  42958).  Specifically,  the  Postal 
Service  proposed  revised  procedures  for 
implementing  the  requirements  of 
NEPA  in  order  to  improve  efficiency, 
promote  compliance  and  reflect 
organizational  changes  within  the  Postal 


Service.  Although  exempt  from  the 
requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b). (c)) 
regarding  rulemaking  by  39  U.S.C. 
410(a),  the  Postal  Service  requested  that 
comments  on  the  proposal  be  submitted 
by  September  10,  1997.  No  comments 
were  received  on  the  proposed 
regulation. 

Technical  amendments  to  §  775.6(a) 
to  clarify  language,  improve  readability, 
conform  to  changes  in  language 
regarding  wetlands  permit  terminology, 
and  correct  a  typographical  error,  have 
been  incorporated  into  the  final  rule. 
Also  typographical  errors  in 
§  775.6(e)(8)  and  §  775.7  have  been 
corrected.  In  light  of  the  foregoing,  the 
Postal  Service  has  decided  to  adopt  the 
proposed  revisions  to  its  NEPA 
regulations. 

List  of  Subjects 

39  CFR  Part  775 

Environmental  impact  statements. 

39  CFR  Part  777 

Real  property  acquisition,  Relocation 
assistance. 

39  CFR  Part  778 

Intergovernmental  relations. 
Accordingly,  title  39  CFR  parts  775, 
777  and  778  are  amended  as  follows: 

Subchapter  K — Environmental  Regulations 

PART  775— NATIONAL 
ENVIRONMENTAL  POLICY  ACT 
PROCEDURES 

1.  The  authority  citation  for  39  CFR 
part  775  is  revised  to  read  as  follows: 

Authority:  39  U.S.C.  401;  42  U.S.C.  4321  et 
seq.;40CFR  1500.4. 

2.  The  heading  for  subchapter  K  is 
revised  to  read  as  set  forth  above. 

3.  The  heading  of  part  775  is  revised 
to  read  as  set  forth  above. 

4.  Section  775.1  is  revised  to  read  as 
follows: 

§775.1     Purpose. 

These  procedures  implement  the 
National  Environmental  Policy  Act 
(NEPA)  regulations  (40  CFR  part  1500) 
issued  bv  the  Council  on  Environmental 
Quality  (CEQ). 

5.  Section  775.3  is  revised  to  read  as 
follows: 

§  775.3    Responsibilities. 

(a)  The  Chief  Environmental  Officer  is 
responsible  for  overall  development  of 
poHcy  regarding  NEPA  and  other 
environmental  policies.  The  officer  in 
charge  of  the  facilities  or  real  estate 
organization  is  responsible  for  the 
development  of  NEPA  policy  as  it 


affects  real  estate  or  acquisition, 
construction  and  disposal  of  postal 
facilities  consistent  with  overall  NEPA 
policy.  Each  officer  with  responsibility 
over  the  proposed  program,  project, 
action,  or  facility  is  responsible  for 
compliance  with  NEPA  as  the 
responsible  official. 

(b)  Postal  managers  will  designate 
environmental  coordinators  to  assist 
with  compliance  with  NEPA 
procedures. 

§§  775.5  ttirough  775.1 1     [Redesignated  as 
§§775.8  through  775.14];  §  775.4(a) 
[Redesignated  as  §  775.5]  and  §  775.4(b) 
[Redesignated  as  §  775.6]. 

Sections  775.5  through  775.11  are 
redesignated  as  §§  775.8  through  775.14. 

7.  Section  775.4(a)  is  redesignated  as 
§  775.5  and  §  775.4(b)  is  redesignated  as 
§775.6. 

8.  Section  775.4  is  removed,  and  a 
new  §  775.4  is  added  to  read  as  follows: 

§  775.4     Definitions. 

(a)  The  definitions  set  forth  in  40  CFR 
part  1508  apply  to  this  part  775. 

(b)  In  addition  to  the  terms  defined  in 
40  CFR  part  1508.  the  following 
definitions  apply  to  this  part: 

Approving  official  means  the  person 
or  group  of  persons,  who  authorizes 
funding  as  established  through  the 
delegations  of  approval  authority  issued 
by  the  finance  organization.  That  person 
or  group  of  persons  may  not  haye 
proposed  the  action  for  which  financial 
approval  is  sought. 

Environmental  checklist  means  a 
Postal  Service  form  that  identifies 
potential  environmental  impacts  for 
proposed  actions  initiated  by  postal 
managers. 

Mitigated  FOMS!  means  a  FONSI 
which  requires  the  implementation  of 
specified  mitigation  measures  in  order 
to  ensure  that  there  are  no  significant 
impacts  to  the  environment. 

Record  of  environmental 
consideration  means  the  Postal  Service 
form  that  identifies  the  Postal  Ser\ice's 
review  of  proposed  activities  under 
NEPA. 

Responsible  official  means  the  person, 
or  designated  representative,  who 
proposes  an  action  and  is  responsible 
for  compliance  with  NEPA.  For  larger 
projects,  that  person  may  not  have  the 
financial  authority  to  approve  such 
action.  The  responsible  official  signs  the 
NEPA  documents  (FONSI,  ROD)  and  the 
REC. 

9.  Newly  redesignated  §  775.5  is 
revised  to  read  as  follows: 

§  775.5    Classes  of  actions. 

(a)  Actions  which  normally  require  an 
environment  impact  statement.  .None, 
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however  the  Postal  Service  will  prepare 
an  EIS  when  necessarv  based  on  the 
factors  identified  in  40  CFR  1508.27. 

(b)  Actions  requiring  an 
environmental  assessment.  Classes  of 
actions  that  will  require  an 
environmental  assessment  unless 
categorically  excluded  include: 

(1)  Any  project  that  includes  the 
conversion,  purchase,  or  any  other 
alteration  of  the  fuel  source  for  25 
percent  or  more  of  USPS  vehicles 
operating  with  fuel  other  than  diesel  or 
gasoline  in  any  carbon  monoxide  or 
ozone  non-attainment  area; 

(2)  Any  action  that  would  adversely 
affect  a  federally  listed  threatened  or 
endangered  species  or  its  habitat: 

(3)  Any  action  that  would  directly 
affect  public  health: 

(4)  Any  action  that  would  require 
development  within  park  lands,  or  be 
located  in  close  proximity  to  a  wild  or 
scenic  river  or  other  ecologically  critical 
area; 

(5)  Any  action  affecting  the  quality  of 
the  physical  environment  that  would  be 
scientifically  highly  controversial; 

(6)  Any  action  that  may  have  highly 
uncertain  or  unknown  risks  on  the 
human  environment; 

[7]  Any  action  that  threatens  a 
violation  of  applicable  federal,  state,  or 
local  law  or  requirements  imposed  for 
the  protection  of  the  environment; 

(8)  New  construction  of  a  facility  with 
vehicle  maintenance  or  fuel  dispensing 
capabilities,  whether  owmed  or  leased: 

(9)  Acquisition  or  lease  of  an  existing 
building  involving  new  uses  or  a  change 
in  use  to  a  greater  environmental 
intensity; 

(10)  Real  property  disposal  involving 
a  known  change  in  use  to  a  greater 
environmental  intensity; 

(11)  Postal  facility  function  changes 
involving  new  uses  of  greater 
environmental  intensity; 

(12)  Reduction  in  force  involving 
more  than  1000  positions; 

(13)  Relocation  of  300  or  more 
employees  more  than  50  miles; 

(14)  Initiation  of  legislation. 

10.  Newly  redesignated  §  775.6  is 
revised  to  read  as  follows: 

§  775.6    Categorical  exclusions. 

(a)  The  classes  of  actions  in  this 
section  are  those  that  the  Postal  Service 
has  determined  do  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  To  be 
categorically  excluded,  it  must  be 
determined  that  a  proposed  action  fits 
within  a  class  listed  and  there  are  no 
extraordinary  circumstances  that  may 
affect  the  significance  of  the  proposal. 
The  action  must  not  be  connected  to 
other  actions  with  potentially 


significant  impacts  or  is  not  related  to 
other  proposed  actions  with  potentially 
significant  impacts.  Extraordinary 
circumstances  are  those  unique 
situations  presented  by  specific 
proposals,  such  as  scientific  controversy 
about  the  environmental  impacts  of  the 
proposal,  uncertain  effects  or  effects 
involving  unique  or  unknown  risks. 

(b)  Categorical  exclusions  relating  to 
general  agency  actions: 

(1)  Policy  development,  planning  and 
implementation  that  relate  to  routine 
activities  such  as  personnel, 
organizational  changes  or  similar 
administrative  functions. 

(2)  Routine  actions,  including  the 
management  of  programs  or  activities 
necessary  to  support  the  normal 
conduct  of  agency  business,  such  as 
administrative,  financial,  operational 
and  personnel  action  that  involve  no 
commitment  of  resources  other  than 
manpower  and  funding  allocations. 

(3)  Award  of  contracts  for  technical 
support  services,  management  and 
operation  of  a  government  owned 
facility,  and  personal  services. 

(4)  Research  activities  and  studies  and 
routine  data  collection  when  such 
actions  are  clearly  limited  in  context 
and  intensity. 

(5)  Educational  and  informational 
programs  and  activities. 

(6)  Reduction  in  force  resulting  from 
workload  adjustments,  reduced 
personnel  or  funding  levels,  skill 
imbalances  or  other  similar  causes  that 
do  not  affect  more  than  1,000  positions. 

(7)  Postal  rate  or  mail  classification 
actions,  address  information  system 
changes,  post  office  name  and  zip  code 
changes. 

(8)  Property  protection,  law 
enforcement  and  other  legal  activities 
undertaken  by  the  Postal  Inspection 
Service,  the  Law  Department,  the 
Judicial  Officer,  and  the  Inspector 
General. 

(9)  Activities  related  to  trade 
representation  and  market  development 
activities  abroad. 

(10)  Emergency  preparedness 
planning  activities,  including 
designation  of  on-site  evacuation  routes. 

(11)  Minor  reassignment  of  motor 
vehicles  and  purchase  or  deployment  of 
motor  vehicles  to  new  locations  that  do 
not  adversely  impact  traffic  safety, 
congestion  or  air  quality. 

(12)  Procurement  or  disposal  of  mail 
handling  or  transport  equipment. 

(13)  Acquisition,  installation, 
operation,  removal  or  disposal  of 
communication  systems,  computers  and 
data  processing  equipment. 

(14)  Postal  facility  function  changes 
not  involving  construction,  where  there 
are  no  substantial  relocation  of 


employees,  or  no  substantial  increase  in 
the  number  of  motor  vehicles  at  a 
facility. 

(15)  Closure  or  consolidation  of  post 
offices  under  39  U.S.C.  404(b). 

(16)  Minor  operational  changes  at  an 
existing  facility  to  minimize  waste 
generation  and  for  reuse  of  materials. 
These  changes  include  but  are  not 
limited  to,  adding  filtration  and 
recycling  systems  to  allow  reuse  of 
vehicle  or  machine  oil,  setting  up 
sorting  areas  to  improve  process 
efficiency,  and  segregating  waste 
streams  previously  mingled  and 
assigning  new  identification  codes  to 
the  two  resulting  streams. 

(17)  Actions  which  have  an 
insignificant  effect  upon  the 
environment  as  established  in  a 
previously  written  Environmental 
Assessment  (EA)  and  Finding  of  No 
Significant  Impact  (FONSI)  or 
Environmental  Impact  Statement  (EIS). 
Such  repetitive  actions  shall  be 
considered  "reference  actions"  and  a 
record  of  all  decisions  concerning  these 
"reference  actions"  shall  be  maintained 
by  the  Chief  Environmental  Officer  or 
designee.  The  proposed  action  must  be 
essentially  the  same  in  context  and  the 
same  or  less  in  intensity  or  create  fewer 
impacts  than  the  "reference  action" 
previously  studied  under  an  EA  or  EIS 
in  order  to  qualify  for  this  exclusion. 

(18)  Rulemakings  that  are  strictly 
procedural,  and  interpretations  and 
rulings  with  existing  regulations,  or 
modifications  or  rescissions  of  such 
interpretations  and  rulings. 

(c)  Categorical  exclusions  relating  to 
emergency  or  restoration  actions: 

(1)  Any  cleanup,  remediation  or 
removal  action  conducted  under  the 
provisions  of  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  (CERCLA)  or  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  any  asbestos  abatement 
actions  regulated  under  the  provisions 
of  the  Occupational  Safety  and  Health 
Act  (OSHA),  or  the  Clean  Air  Act  or  any 
PCB  transformer  replacement  or  any 
lead  based  paint  abatement  actions 
regulated  under  the  provisions  of  the 
Toxic  Substances  Control  Act  (TSCA), 
OSHA  or  RCRA. 

(2)  Testing  associated  with 
environmental  cleanups  or  site 
investigations. 

(d)  Categorical  exclusions  relating  to 
maintenance  or  repair  actions  at  existing 
facilities: 

(1)  Siting,  construction  or  operation  of 
temporary  support  buildings  or  support 
structures. 

(2)  Routine  maintenance  and  minor 
activities,  such  as  fencing,  that  occur  in 
floodplains  or  state  and  local  wetlands 
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or  pursuant  to  the  nationwide,  regional 
or  general  permitting  process  of  the  US 
Army  Corps  of  Engineers. 

(3)  Routine  actions  normally 
conducted  to  protect  and  maintain 
properties  and  which  do  not  alter  the 
configuration  of  the  building. 

(4)  Changes  in  configuration  of 
buildings  required  to  promote 
handicapped  accessibility  pursuant  to 
the  Architectural  Barriers  Act. 

(5)  Repair  to,  or  replacement  in  kind 
or  equivalent  of  building  equipment  or 
components  (e.g.,  electrical  distribution. 
HVAC  systems,  doors,  windows,  roofs, 
etc.). 

(6)  Internal  modifications  or 
improvements  to  structure,  or  buildings 
to  accommodate  mail  processing, 
computer,  communication  or  other 
similar  types  of  equipment  or  other 
actions  which  do  not  involve 
modification  to  the  external  walls  of  the 
facility. 

(7)  Joint  development  and/or  joint  use 
projects  that  only  involve  internal 
modifications  to  an  existing  facility. 

(8)  Noise  abatement  measures,  such  as 
construction  of  noise  barriers  and 
installation  of  noise  control  materials. 

(9)  Actions  which  require 
concurrence  or  approval  of  another 
federal  agency  where  the  action  is  a 
categorical  exclusion  under  the  NEPA 
regulations  of  that  federal  agency. 

(e)  Categorical  exclusions  relating  to 
real  estate  actions. 

(1)  Obtaining,  granting,  disposing,  or 
changing  of  easements,  licenses  and 
permits,  rights-of-way  and  similar 
interests. 

(2)  Extension,  renewal,  renegotiation, 
or  termination  of  existing  lease 
agreements. 

(3)  Purchase  of  Postal  Service 
occupied  leased  property  where  the 
planned  postal  uses  do  not  differ 
significantly  from  the  past  uses  of  the 
site. 

(4)  Acquisition  or  disposal  of  existing 
facilities  and  real  property  where  the 
planned  uses  do  not  differ  significantly 
from  past  uses  of  the  site. 

(5)  Acquisition  of  real  property  not 
connected  to  specific  facility  plans  or 
when  necessary  to  protect  the  interests 
of  the  Postal  Service  in  advance  of  final 
project  approval.  This  categorical 
exclusion  only  applies  to  the 
acquisition.  Any  subsequent  use  of  the 
site  for  a  facility  project  must  be 
considered  under  this  part. 

(6)  Disposal  through  sale  or  outlease 
of  unimproved  real  property. 

(7j  Disposal  through  sale,  outlease, 
transfer  or  exchange  of  real  property  to 
other  federal  or  state  agencies. 

(8)  Acquisition  and  disposal  through 
sale,  lease,  transfer  or  exchange  of  real 


property  that  does  not  involve  an 
increase  in  volumes,  concentrations,  or 
discharge  rates  of  wastes,  air  emissions, 
or  water  effluents,  and  that  under 
reasonably  foreseeable  uses,  have 
generally  similar  environmental  impacts 
as  compared  to  those  before  the 
acquisition  or  disposal.  A  determination 
that  the  proposed  action  is  categorically 
excluded  can  be  based  upon  previous 
"reference  actions"  documented  under 
§775.6(b)(17). 

(9)  Acquisition  and  disposal  through 
sale,  lease,  transfer,  reser\'ation  or 
exchange  of  real  property  for  nature  and 
habitat  preservation,  conser\ation,  a 
park  or  wildlife  management. 

(10)  New  construction.  Postal  Service 
owned  or  leased,  or  joint  development 
and  joint  use  projects,  of  any  facility 
unless  the  proposed  action  is  listed  as 
requiring  an  EA  in  §  775.5. 

(11)  Expansion  or  improvement  of  an 
existing  facility  where  the  expansion  is 
within  the  boundaries  of  the  site  or 
occurs  in  a  previously  developed  area 
unless  the  proposed  action  is  listed  as 
requiring  an  EA  in  §  775.5. 

(12)  Construction  and  disturbance 
pursuant  to  a  nationwide,  regional  or 
general  permit  issued  by  the  US  Army 
Corps  of  Engineers. 

(13)  Any  activity  in  floodplains  being 
regulated  pursuant  to  §  775.6  and  is  not 
listed  as  requiring  an  EA  in  §  775.5. 

11.  A  new  §  775.7  is  added. 

§  775.7    Planning  and  early  coordination. 

Early  planning  and  coordination 
among  postal  functional  groups  is 
required  to  properly  consider 
environmental  issues  that  may  be 
attributable  to  the  proposed  action. 
Operational  and  facility  personnel  must 
cooperate  in  the  early  concept  stages  of 
a  program  or  project.  If  it  is  determined 
that  more  than  one  postal  organization 
will  be  involved  in  any  action,  a  lead 
organization  will  be  selected  to 
complete  the  NEPA  process  before  anv 
NEPA  documents  are  prepared.  If  it  is 
determined  that  a  project  has  both  real 
estate  and  non-real  estate  actions,  the 
facilities  functional  organization  will 
take  the  lead. 

12.  In  newly  redesignated  §  775.9, 
paragraphs  (a)(1)  through  (4),  the  first 
sentence  in  (b)(1),  and  paragraphs  rb)(2), 
(b)(3)  introductory  text,  and  (b)(3)(i)  are 
revised  and  a  new  sentence  is  added 
after  the  first  sentence  in  paragraph 
(b)(1)  to  read  as  follows: 

§  775.9    Environmental  evaluation  process. 

(a)  All  Actions — (1)  Assessment  of 
actions.  An  environmental  checklist 
may  be  used  to  support  a  record  of 
environmental  consideration  as  the 
written  determination  that  the  proposed 


action  does  not  require  an 
environmental  assessment.  An 
environmental  assessment  must  be 
prepared  for  each  proposed  action, 
except  that  an  assessment  need  not  be 
made  if  a  wTitten  determination  is  made 
that: 

(i)  The  action  is  one  of  a  class  listed 
in  §  775,6.  Categorical  Exclusions,  and 

(ii)  The  action  is  not  affected  by 
extraordinary-  circumstances  which  may 
cause  it  to  have  a  significant 
environmental  effect,  or 

(iii)  The  action  is  a  type  that  is  not  a 
major  federal  action  with  a  significant 
impact  upon  the  environment. 

(2)  Findings  of  no  significant  impact. 
If  an  environmental  assessment 
indicates  that  there  is  no  significant 
impact  of  a  proposed  action  on  the 
environment,  an  environmental  impact 
statement  is  not  required.  A  "finding  of 
no  significant  impact"  (FONSI)  is 
prepared  and  published  in  accordance 
with  §  775.13.  When  the  proposed 
action  is  approved,  it  may  be 
accomplished  without  further 
environmental  consideration.  A  FONSI 
document  briefiy  presents  the  reasons 
why  an  action  will  not  have  a 
significant  effect  on  the  human 
environment  and  states  that  an 
environmental  impact  statement  will 
not  be  prepared.  It  must  refer  to  the 
environmental  assessment  and  anv 
other  environmentally  pertinent 
documents  related  to  it.  The  assessment 
may  be  included  in  the  finding  if  it  is 
short,  in  which  case  the  discussion  in 
the  assessment  need  not  be  repeated  in 
the  finding.  The  FONSI  may  be  a 
mitigated  FONSI  in  which  case  the 
required  mitigation  factors  should  be 
listed  in  the  FONSI.  The  use  of  a 
mitigated  FONSI  is  conditioned  upon 
the  implementation  of  the  identified 
mitigation  measures  in  the  EA  that 
support  the  FONSI.  Unless  the 
mitigation  measures  are  implemented 
by  the  responsible  official,  the  use  of  an 
EA  in  lieu  of  an  EIS  is  not  acceptable. 

(3)  Impact  statement  preparation 
decision  and  notices.  If  an 
environmental  assessment  indicates  that 
a  proposed  major  action  would  have  a 
significant  impact  on  the  environment. 

a  notice  of  intent  to  prepare  an  impact 
statement  is  published  (see  §  775.13) 
and  an  environmental  impact  statement 
is  prepared. 

(4)  Role  of  impact  statement  in 
decision  making.  An  environmental 
impact  statement  is  used,  with  other 
analyses  and  materials,  to  decide  which 
alternative  should  be  pursued,  or 
whether  a  proposed  action  should  be 
abandoned  or  other  courses  of  action 
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pursued.  See  §  775.12  for  restrictions  on 
the  timing  of  this  decision. 

***** 

(b)  *    *    * 

(1)  The  environmental  assessment  of 
any  action  which  involves  the 
construction  or  acquisition  of  a  new 
mail  processing  facility  must  include 
reasonable  alternatives  to  the  proposed 
action  and  not  just  consideration  of 
contending  sites  for  a  facility.  This 
process  must  be  started  early  in  the 
planning  of  the  action.*    *    * 

(2)  When  an  environmental 
assessment  indicates  that  an 
environmental  impact  statement  may  be 
needed  for  a  proposed  facility  action, 
the  responsible  officer  will  make  the 
decision  whether  to  prepare  an 
environmental  impact  statement  for 
presentation  to  the  Capital  Investment 
Committee,  and  to  the  Board  of 
Governors  if  the  Board  considers  the 
proposal. 

(3)  If  an  environmental  impact 
statement  is  presented  to  the  Committee 
or  the  Board,  and  an  analysis  indicates 
that  it  would  be  more  cost-effective  to 
proceed  immediately  with  continued 
control  of  sites,  (including  advance 
acquisition,  if  necessary,  and  where 
authorized  by  postal  procedures), 
environmental  impact  statement 
preparation,  and  project  designs,  a 
budgetary'  request  will  include 
authorization  of  fimds  to  permit: 

(i)  The  preparation  of  an  impact 
statement  encompassing  all  reasonable 
alternatives  and  site  alternatives. 
*         •         »         *         » 

13.  In  newly  redesignated  §  775.10. 
paragraph  (a)(4)  is  added  to  read  as 

follows: 

§  775. 1 0    Environmental  assessments. 

(a)   *    *    * 

(4)  A  list  of  applicable  environmental 
permits  necessary  to  complete  the 
proposed  action. 

14.  Newly  redesignated  §775.11  is 
amended  by  revising  the  last  sentence  of 
paragraph  (a)(1)  and  bv  revising 
paragraphs  (b)(2)(ii),  (c)(2),  (c)(4).  (c)(5) 
introductory  text.  (c)(5)(iv),  and  (d)(1)  to 
read  as  follows: 

§775.11     Environmental  impact 
statements. 

(a)   *    *   • 

(1)  '    *    *  Notice  is  given  in 
accordance  with  §  775.13. 

«         •         »         *         « 

(b)*    *    * 

(2)*    *    * 

(ii)  Contain  discussions  of  impacts  in 
proportion  to  their  significance. 
Insignificant  impacts  eliminated  during 
the  process  under  §  775.11(a)  to 
determine  the  scope  of  issues  must  be 


discussed  only  to  the  extent  necessary 
to  state  why  they  will  not  be  significant. 

***** 

(c)  *    *    * 

(2)  Summary.  The  section  should 
compare  and  summarize  the  findings  of 
the  analyses  of  the  affected 
environment,  the  environmental 
impacts,  the  environmental 
consequences,  the  alternatives,  and  the 
mitigation  measures.  The  summary 
should  sharply  define  the  issues  and 
provide  a  clear  basis  for  choosing 
alternatives. 
***** 

(4)  Proposed  action.  This  section 
should  clearly  outline  the  need  for  the 
EIS  and  the  purpose  and  description  of 
the  proposed  action.  The  entire  action 
should  be  discussed,  including 
connected  and  similar  actions.  A  clear 
discussion  of  the  action  will  assist  in 
consideration  of  the  alternatives. 

(5)  Alternatives  and  mitigation.  This 
portion  of  the  environmental  impact 
statement  is  vitally  important.  Based  on 
the  analysis  in  the  Affected 
Environment  and  Environmental 
Consequences  section  (see 

§  775.11(c)(6)).  the  environmental 
impacts  and  the  alternatives  are 
presented  in  comparative  form,  thus 
sharply  defining  the  issues  and 
providing  a  clear  basis  for  choosing 
alternatives.  Those  preparing  the 
statement  must: 
***** 

(iv)  Describe  appropriate  mitigation 
measures  not  considered  to  be  an 
integral  part  of  the  proposed  action  or 
alternatives.  See  §  775.9(a)(7). 

***** 

(d)  *    *    * 

(1)  Any  completed  draft 
environmental  impact  statement  which 
is  made  the  subject  of  a  public  hearing, 
must  be  made  available  to  the  public  as 
provided  in  §  775.12.  of  this  chapter  at 
least  15  days  in  advance  of  the  hearing. 
***** 

15.  In  newly  redesignated  §  775.13. 
paragraph  (a)(4)  is  revised  to  read  as 
follows: 

§  775.1 3     Public  notice  and  information. 

(a)   *    *    * 

(4)  A  copy  of  every  notice  of  intent  to 
prepare  an  environmental  impact 
statement  must  be  furnished  to  the  Chief 
Counsel.  Legislative.  Law  Department, 
who  will  have  it  published  in  the 
Federal  Register. 
»         *         «         *         « 

16.  In  newly  redesignated  §  775.14, 
paragraph  (b)  is  revised  to  read  as 
follows: 


§775.14    Hearings. 

***** 

(b)  The  distribution  and  notice 
requirements  of  §§  775.11(d)(1)  and 
775.13  must  be  complied  with 
whenever  a  hearing  is  to  be  held. 

17.  A  heading  for  Subchapter  L  is 
added  to  read  as  follows: 

Subchapter  L — Special  Regulations 

PARTS  777  AND  778— 
[REDESIGNATED  TO  SUBCHAPTER  L] 

18.  Parts  777  and  778  are  redesignated 
from  Subchapter  K  to  Subchapter  L. 
Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

|FR  Doc.  98-22936  Filed  8-26-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  60 

[ND-001-0002a&  ND-001 -0004a;  FRL- 
6150-6] 

Clean  Air  Act  Approval  and 
Promulgation  of  State  Implementation 
Plan  for  North  Dakota;  Revisions  to  the 
Air  Pollution  Control  Rules;  Delegation 
of  Authority  for  New  Source 
Performance  Standards 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule  and  delegation 
of  authority. 

SUMMARY:  EPA  approves  certain  State 
implementation  plan  (SIP)  revisions 
submitted  by  the  North  Dakota  Governor 
with  letters  dated  January  9,  1996  and 
September  10,  1997.  The  January  9, 
1996  revisions  are  specific  to  a  rule 
regarding  emissions  of  sulfur 
compounds  (the  remainder  of  the  State's 
January  9,  1996  submittal  was  handled 
separately).  The  September  10.  1997 
revisions  are  specific  to  air  pollution 
control  rules  regarding  general 
provisions  and  emissions  of  particulate 
matter  and  organic  compounds. 
Revisions  to  the  minor  source 
construction  permit  program  will  be 
handled  separately.  In  addition,  the 
September  10,  1997  submittal  included 
direct  delegation  requests  for  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  and  emission  standards  for 
hazardous  air  pollutants  for  source 
categories,  as  well  as  the  State's  plan  for 
existing  municipal  solid  waste  landfills, 
which  were  all  handled  separately. 

Finally,  EPA  is  providing  notice  that 
it  granted  delegation  of  authority  to 
North  Dakota  on  May  28,  1998,  to 
implement  and  enforce  the  New  Source 
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Performance  Standards  (NSPS) 
promulgated  in  40  CFR  Part  60,  as  of 
October  1,  1996  (excluding  subpart  Eb). 
DATES:  This  direct  final  rule  is  effective 
on  October  26,  1998  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  September  28,  1998.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  8P- 
AR,  Environmental  Protection  Agency 
(EPA),  Region  VIII,  999  18th  Street,  suite 
500,  Denver,  Colorado,  80202-2405. 
Copies  of  the  State's  submittal  and  other 
relevant  documents  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  and  Radiation 
Program,  Environmental  Protection 
Agency,  Region  VIII,  999  18th  Street, 
suite  500,  Denver.  Colorado,  80202- 
2405  and  the  North  Dakota  Department 
of  Health,  Division  of  Environmental 
Engineering,  1200  Missouri  Avenue, 
Bismarck,  North  Dakota.  58506-5520. 
FOR  FURTHER  INFORMATION  CONTACT: 

Amy  Piatt,  Environmental  Protection 
Agency,  Region  VIII.  (303)  312-6449. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Governor  of  North  Dakota 
submitted  various  revisions  to  the 
State's  air  pollution  control  rules  with 
letters  to  EPA  dated  January  9,  1996, 
and  September  10,  1997.  These 
revisions  were  necessary,  for  the  most 
part,  to  make  the  rules  consistent  with 
Federal  requirements  or  for  clarification 
purposes. 

The  bulk  of  the  January  9,  1996  SIP 
revisions  were  approved  by  EPA  on 
April  21,  1997  (62  PR  19224).  That 
submittal  also  included  a  direct 
delegation  request  for  emission 
standards  for  hazardous  air  pollutants 
for  source  categories,  which  was 
handled  separately.  Finally,  action  on 
one  rule,  regarding  emissions  of  sulfur  • 
compounds,  was  delayed  pending  the 
State's  provision  of  technical  support 
documentation  to  justify  EPA's  approval 
of  the  revision.  That  documentation 
now  has  been  provided  to  EPA's 
satisfaction  and  is  discussed  below  in 
further  detail. 

II.  This  Action 

A.  Analysis  of  State  Submissions 

1.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 


plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

EPA  also  must  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  further  EPA  review  and  action 
[see  section  110(k)(l)  and  57  PR  13565]. 
EPA's  completeness  criteria  for  SIP 
submittals  are  set  out  at  40  CFR  part  51, 
appendix  V.  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  EPA  six  months  after  receipt  of  the 
submission. 

To  entertain  public  comment,  the 
North  Dakota  E>epartment  of  Health 
(NDDOH),  after  providing  adequate 
notice,  held  public  hearings  on  July  25. 

1995  and  January  14.  1997  to  address 
the  respective  revisions  to  the  SIP  and 
Air  Pollution  Control  Rules.  Following 
the  public  hearings,  public  comment 
period,  and  completion  of  legal  review 
by  the  North  Dakota  Attorney  General's 
Office,  the  North  Dakota  State  Health 
Council  adopted  the  rule  revisions, 
which  became  effective  on  January  1, 
1996,  and  September  1,  1997. 
respectively. 

The  Governor  of  North  Dakota 
submitted  the  revisions  to  the  SIP  with 
letters  dated  January  9,  1996.  and 
September  10,  1997.  The  SIP  revisions 
were  reviewed  by  EPA  to  determine 
completeness  in  accordance  with  the 
completeness  criteria  set  out  at  40  CFR 
part  51,  appendix  V.  The  submittals 
were  found  to  be  complete  and  letters 
dated  February  13,  1996,  and  November 
5,  1997,  were  forwarded  to  the  Governor 
indicating  the  completeness  of  the 
respective  submittals  and  the  next  steps 
to  be  taken  in  the  review  process. 

2.  Januar\'  9,  1996  Revisions — Emissions 
of  Sulfur  Compounds 

As  discussed  above,  the  January  9, 

1996  submittal  contained  various 
revisions  which  were  approved  by  EPA 
on  April  21,  1997  (62  FR  19224),  or 
handled  separately.  The  one  remaining 
revision  regarding  emissions  of  sulfur 
compounds  is  being  addressed  in  this 
document  and  involves  North  Dakota 
Air  Pollution  Control  Rule  33-15-06, 
Emissions  of  Sulfur  Compounds. 

a.  Chapter  33-15-06  Emissions  of 
Sulfur  Compounds.  Restricted. 


Language  was  added  to  this  chapter  to 
allow  the  State  to  consider  treaters  at  an 
oil  or  natural  gas  production  facility,  as 
defined  in  Chapter  33-15-20  (Control  of 
Emissions  from  Oil  and  Gas  Well 
Production  Facilities),  as  "industrial 
process  equipment,"  Prior  to  this 
revision,  treaters  were  considered  fuel 
burning  equipment  and  were  subject  to 
a  SO2  emissions  limit  of  three  pounds 
per  million  Btu  on  a  one  hour  block 
average  basis  (Chapter  33-15-06-01.2. 
Restrictions  Applicable  to  Fuel  Burning 
Installations).  This  revision  is 
considered  a  SIP  relaxation  because 
treaters  will  now  have  a  less  stringent 
emissions  limit  than  prior  to  the 
revision.  Treaters  will  now  be  subject  to 
Chapter  33-15-06-02.2.  Concentration 
of  Sulfur  Compounds  in  Emissions 
Restricted,  which  directs  the  State  to 
establish  an  emissions  limit  if  it  is 
determined  that  industrial  process 
equipment  is  causing  the  ambient  air 
quality  standards  for  SO2  in  Chapter  33- 
15-02  or  the  prevention  of  significant 
deterioration  increments  for  SO2  of 
Chapter  33-15-15  to  be  exceeded. 

In  a  March  28,  1997  letter  from 
Richard  Long,  EPA,  to  Dana  Mount. 
NDDOH,  EPA  advised  the  State  that  a 
demonstration  was  needed  to  determine 
if  the  National  Ambient  Air  Quality 
Standards  (NAAQS)  and  Prevention  of 
Significant  Deterioration  (PSD) 
increments  would  be  protected  in  light 
of  this  relaxation.  In  letters  from  the 
NDDOH  dated  April  8.  July  30,  and 
September  9.  1997,  the  State  provided 
EPA  with  adequate  technical  support 
information  to  demonstrate  that  the 
NAAQS  and  PSD  increments  indeed 
would  be  protected.  Some  of  the 
rationale  follows. 

The  State's  reason  for  changing  the 
classification  of  the  treater  at  oil  wells 
from  fuel  burning  equipment  to 
industrial  process  equipment  was  to 
gain  a  beneficial  use  for  sour  gas 
produced  at  the  well.  In  order  to  comply 
with  the  previous  emissions  limit, 
propane  or  sweet  natural  gas  had  to  be 
brought  into  the  treater  and  the  sour  gas 
burned  in  the  flare.  This  practice  did 
not  make  sense  from  an  economic, 
energy  conser\'ation,  or  practical 
standpoint.  Now.  sour  gas  that  was  once 
burned  in  the  fiare  can  be  used  as  fuel 
to  operate  the  treater.  Therefore,  as  a 
practical  matter,  there  should  be  no 
increase  in  SO;  emissions  since  the  fuel 
is  just  being  burned  in  a  different  place. 

Given  that  oil  wells  contribute  only 
minor  SO:  emissions  in  the  State 
(approximately  3%  of  the  total,  of  which 
1.8%  is  contributed  by  trea;ers,  and  this 
percentage  has  been  steadily  declining 
and  is  expected  to  further  decline  in  the 
future),  that  ambient  air  quality 
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monitoring  has  never  detected  a 
violation  of  the  SO;  NAAQS  due  to  an 
oil  production  facility  (the  NDDOH 
currently  operates  two  monitoring  sites 
in  "oil  country"  and  requires  industry 
to  operate  four  additional  sites),  and 
that  there  are  no  oil  wells  that  are  major 
sources  for  SO:  under  the  PSD 
regulations  in  North  Dakota,  the  State 
believes  that  the  change  in  classification 
for  the  treater  will  not  adversely  affect 
the  NAAQS  or  PSD  increments.  It  will, 
however,  have  the  benefit  of  conserving 
energy. 

Oil  well  SO;  emissions  have  been 
decreasing  since  the  major  development 
of  oil  wells  in  North  Dakota  is  in  the 
southwest  corner  of  the  State  where  the 
H;S  content  is  less  than  that  found  in 
older  wells  which  are  going  out  of 
production.  The  NDDOH  provided  a 
1996  SO;  emissions  inventory  for  the 
southwest  counties  where  the  most  oil 
and  gas  well  development  is  occurring. 
In  addition,  a  commitment  was 
provided  to  review  the  regulations 
should  emissions  of  SO;  from  oil  and 
gas  well  development  increase 
significantly  above  the  current  emission 
rate. 

The  NDDOH  tracks  oil  wells  through 
a  database  which  is  shared  with  the 
State's  Oil  and  Gas  Division.  From  this 
database,  the  amount  of  SO;  emissions 
from  each  production  facility  is 
determined.  The  NDDOH  has  provided 
a  commitment  to  review  relevant  areas 
of  the  State  if  SO;  emissions  increases 
are  noted  from  oil  and  gas  production 
facilities.  The  reporting  system  for  the 
above-mentioned  database  will  be  set  up 
to  provide  emissions  on  a  county-wide 
basis  and  an  annual  review  of  emissions 
from  each  county  will  be  conducted  to 
determine  whether  any  significant 
increases  have  taken  place. 

Regarding  SO;  increment 
consumption,  the  State  estimates  that 
actual  SO;  emissions  from  oil  wells  on 
the  minor  source  baseline  date  (i.e.. 
December  19,  1977)  were  approximatelv 
12,000  tons  per  year.  In  1997,  emissions 
were  less  than  6000  tons  per  year.  In 
areas  where  there  is  a  significant 
amount  of  SO;  emissions  from  oil  wells, 
the  State  believes  the  decrease  in 
emissions  offsetj  most  increment 
consumption. 

Based  on  the  information  provided  by 
the  State  in  the  three  letters  mentioned 
above,  EPA  agrees  with  the  State's 
conclusion  that  the  change  to  Chapter 
33-15-06  is  of  minor  significance  and 
will  not  endanger  the  SO;  NAAQS  or 
PSD  increments.  Therefore,  this  revision 
is  approvable.  Please  refer  to  the 
Technical  Support  Document  (TSD) 
accompanying  this  action  for  a  detailed 
discussion  of  the  State's  rationale. 


3.  September  10,  1997  Revisions 

The  September  10,  1997  submittal 
included  revisions  to  certain  chapters  of 
the  North  Dakota  Air  Pollution  Control 
Rules  which  will  be  handled  separately. 
These  revisions  involved  the  minor 
source  construction  permit  program 
(33-15-14)  and  direct  delegation 
requests  for  emissions  standards  for 
hazardous  air  pollutants  (33-15-13)  and 
emission  standards  for  hazardous  air 
pollutants  for  source  categories  (33-15- 
22),  as  well  as  the  State's  plan  for 
existing  municipal  solid  waste  landfills. 
The  submittal  also  included  a  direct 
delegation  request  for  standards  of 
performance  for  new  stationary  sources 
(see  below).  Finally,  the  submittal 
addressed  revisions  to  general 
provisions  and  emissions  of  particulate 
matter  and  organic  compounds,  which 
involve  the  following  chapters  of  the 
North  Dakota  Air  Pollution  Control 
Rules  to  be  addressed  in  this  document: 
33-15-01  General  Provisions;  33-15-05 
Emissions  of  Particulate  Matter 
Restricted:  and  33-15-07  Control  of 
Organic  Compound  Emissions. 

a.  Chapter  33-15-01  General 
Provisions.  Revisions  to  this  chapter 
include  administrative  corrections  to 
33-15-01-13. 2(b)  and  33-15-01-15.2 
and  the  addition  of  language  to  the 
enforcement  requirements  in  33-15-01- 
17.3  to  clarify  that  no  person  may 
knowingly  provide  inaccurate 
information  on  required  documents  or 
regarding  required  monitoring  and 
methods.  These  revisions  are  either 
minor  in  nature  or  consistent  with 
Federal  requirements,  and  therefore, 
approvable. 

This  chapter  was  also  revised  to 
update  the  definition  of  volatile  organic 
compounds  ("VOCs")  in  33-15-01- 
04.49  to  match  the  Federal  definition. 
At  the  date  of  this  submittal,  the  State's 
revision  was  consistent  with  federal 
requirements  and,  therefore,  is  being 
approved  as  submitted  on  September 

10,  1997. 

However,  on  April  9,  1998,  EPA 
published  a  revised  definition  of 
volatile  organic  compounds  (63  FR 
17331),  which  became  effective  on  May 

11,  1998.  EPA's  revised  definition 
excludes  numerous  compounds  from 
the  definition  of  VOC  on  the  basis  of 
negligible  reactivity,  and  thus,  no 
contribution  to  tropospheric  ozone 
formation.  The  State's  current  definition 
does  not  exclude  some  of  these 
compounds.  Therefore,  the  State's 
definition  of  VOC  provides  for  the 
regulation  of  some  compounds  which 
are  no  longer  considered  VOCs  by  EPA. 
North  Dakota  is  advised  of  EPA's  most 


recent  VOC  definition  and  future  SIP 
revisions  should  reflect  it  accordingly. 

b.  Chapter  33-15-05  Emissions  of 
Particulate  Matter.  Restricted.  The 
subsection  regarding  incinerator  rules 
for  crematoriums  was  modified  to 
reduce  the  required  temperature  in  the 
secondary  chamber  of  a  crematorium 
from  1800  degrees  Fahrenheit  to  1600 
degrees  Fahrenheit.  The  original 
requirements  for  opacity,  temperature 
retention  time,  and  monitoring  were  not 
changed  with  this  revision.  EPA 
believes  that  these  parameters,  along 
with  a  1600  degree  Fahrenheit 
temperature  in  the  secondary  chamber, 
allow  for  proper  combustion  to  occur. 
The  1600  degree  Fahrenheit  temperature 
requirement  is  well  above  what  is 
needed  for  good  volatile  organic 
compound  emissions  control. 

Since  there  is  no  foreseeable  increase 
in  emissions  resulting  from  this  change 
in  temperature  requirement  for  the 
secondary  chamber,  EPA  believes  this 
revision  is  approvable. 

c.  Chapter  33-15-07  Control  of 
Organic  Compounds  Emissions.  This 
revision  was  simply  an  administrative 
correction  to  a  referenced  subsection 
under  "Scope."  It  is  minor  in  nature  and 
approvable. 

4.  Delegation  of  Authority  for  NSPS 

The  original  delegation  of  authority 
for  NSPS  to  North  Dakota  was  made  by 
EPA  on  October  13,  1976  (41  FR  44859. 
44884).  Later,  North  Dakota  submitted 
its  NSPS  regulations  for  approval  by 
EPA  through  the  SIP  process  (58  FR 
5294,  January  21,  1993).  With  the 
September  10,  1997  submittal,  the  State 
has  indicated  that  it  prefers  to  once 
more  obtain  authority  for 
implementation  and  enforcement  of  the 
NSPS  through  the  delegation  of 
authority  process  pursuant  to  section 
111(c)  of  the  Clean  Air  Act,  42  U.S.C. 
§  7411(c),  as  amended.  Pursuant  to  that 
request,  on  May  28,  1998,  delegation 
was  given  with  the  following  letter: 
Honorable  Edward  T.  Schafer 
Governor  of  North  Dakota.  State  Capitol. 

'  Bismarck.  North  Dakota  58505-0001 
Re:  Delegation  of  Clean  Air  Act  New  Source 
Performance  Standards 

Dear  Governor  Schafer:  In  a  September  10, 
1997,  letter  from  you  and  a  September  11. 
1997,  letter  from  Francis  Schwindt,  IMorth 
Dakota  Department  of  Health,  the  State  of 
North  Dakota  requested  delegation  of 
authority  for  the  Clean  Air  Act  New  Source 
Performance  Standards  (NSPS)  as  in  effect  on 
October  1.  1996.  The  original  delegation  of 
authority  for  NSPS  to  North  Dakota  was 
made  by  EPA  in  1976.  Later,  North  Dakota 
submitted  its  NSPS  regulations  for  approval 
by  EPA  through  the  State  Implementation 
Plan  (SIP)  process.  The  above-mentioned 
letters  indicate  that  the  State  prefers  to  once 
more  obtain  authority  for  implementation 


Federal  Register/ Vol.  63.  No.   166 /Thursday.  August  27.  1998 /Rules  and  Regulations  45725 


and  enforcnment  of  the  N'SPS  through  the 
delegation  of  authority  process  pursuant  to 
section  11 1(c)  of  the  Clean  Air  Act.  42  r.S.C. 
§  7411(c),  as  amended.  The  State's  N'SPS 
regulations,  promulgated  in  Chapter  33-15- 
12  of  the  North  Dakota  Administrative  Code, 
incorporate  by  reference  the  Federal  NSPS  in 
40  CP'R  part  60  as  in  effect  on  October  1. 
1996.  with  the  exception  of  subpart  Eb. 
which  the  State  has  not  adopted. 

Subsequent  to  States  adopting  .NSP.S 
regulations.  EPA  delegates  the  authorit\'  for 
the  implementation  and  enforcement  of  those 
standards,  so  long  as  the  State's  regulations 
are  not  less  stringent  than  the  Federal 
regulations.  EPA  has  reviewed  the  pertinent 
statutes  and  regulations  of  the  State  of  North 
Dakota  and  has  determined  that  they  pro\ide 
an  adequate  and  effective  procedure  for  the 
implementation  and  enforcement  of  the 
NSPS  by  the  State  of  North  Dakota. 
Therefore,  pursuant  to  Section  111(f)  of  the 
Clean  Air  Act  (Act),  as  amended,  and  40  CFR 
Part  60.  EPA  hereby  delegates  its  authority 
for  the  implementation  and  enforcement  of 
the  NSPS  to  the  State  of  North  Dakota  as 
follows; 

{A)  Responsibility  for  all  sources  located, 
or  to  be  located,  in  the  State  of  North  Dakota 
subject  to  the  standards  of  performance  for 
new  stationary  sources  promulgated  in  40 
CFR  Part  60.  The  categories  of  new  stationary 
sources  covered  by  this  delegation  include  all 
NSPS  subparts  in  40  CFR  part  60,  as  in  effect 
on  October  1,  1996  (with  the  exception  of 
subpart  Eb).  Note  that  this  delegation  does 
not  include  the  emission  guidelines  in 
subparts  Ca,  Cb.  Cc.  and  Cd.  These  subparts 
require  state  plans  which  are  approved  under 
a  separate  process  pursuant  to  Section  1 1 1(d) 
of  the  Act. 

(B)  Not  all  authorities  of  NSPS  can  be 
delegated  to  states  under  Section  111(c)  of 
the  Act.  as  amended.  The  EPA  Administrator 
retains  authority  to  implement  those  sections 
of  the  N'SPS  that  require:  (1)  Approving 
equivalency  determinations  and  alternative 
test  methods,  (2)  decision  making  to  ensure 
national  consistency,  and  (3)  EPA  rulemaking 
to  implement.  To  the  best  of  our  knowledge, 
the  following  contain  the  authorities  in  40 
CFR  part  60  that  EPA  cannot  delegate  to  the 
State; 
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60.8(b)(2)  and  (b)(3),  and  those 
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Section(s) 


60.482-1(c)(2)  and  60.484. 
60.493(b)(2)(i)(A)  and 

60.496(a)(1). 
60.502(e)(6). 
60.531,   60.533,  60.534.   60  535, 

60.536(0(2),  60.537,  60.538(e), 

and  60.539, 
60.543(c)(2)(ii)(B). 
60.562-2(0). 
60.592(c). 
60.613(e). 
60.623. 
60.634. 
60.663(e). 
60.694. 
60,703(e). 
60.711(a)(16),  60.713(b)(1)(i)  and 

(II),    60.713(b)(5)(i).    60.713(d), 

60.715(a),  ana  60.716. 
60.723(b)(1).      60.723(b)(2)(i)(C), 

60.723(b)(2)(iv),  60.724(e),  and 

60.725(b). 
60.743(a)(3)(v)(A)        and        (B). 

60.743(e),        50.745(a)        and 

60.746. 
60.754(a)(5). 


(C)  As  40  CFR  Part  60  is  updated.  North 
Dakota  should  revise  its  regulations 
accordingly  and  in  a  timely  manner  and 
submit  to  EPA  requests  for  updates  to  its 
delegation  of  authoritv. 

This  delegation  is  based  upon  and  is  a 
continuation  of  the  same  conditions  as  those 
stated  in  EPA's  original  delegation  letter  of 
August  30.  1976.  to  the  Honorable  Arthur  A 
Link,  then  Governor  of  .North  Dakota,  except 
that  condition  5.  relating  to  Federal  facilities, 
has  been  voided  by  the  Clean  .Air  .Act 
.Amendments  of  1977.  It  is  also  important  to 
note  that  EP.A  retains  concurrent  enforcement 
authority  as  stated  in  condition  2   In 
addition,  if  at  any  time  there  is  a  conflict 
between  a  State  and  a  Federal  NSPS 
regulation,  the  Federal  regulation  must  be 
applied  if  it  is  more  stringent  than  that  of  the 
State,  as  stated  in  condition  7.  A  copv  of  the 
August  30.  1976  letter  was  published  in  the 
notices  section  of  the  Federal  Register  on 
October  13,  1976  (41  FR  44884),  along  with 
the  associated  rulemaking  notifying  the 
public  that  certain  reports  and  applications 
required  from  operators  of  new  and  modified 
sources  shall  be  submitted  to  the  State  of 
North  Dakota  (41  FR  44859).  Copies  of  the 
Federal  Register  notices  are  enclosed  for 
your  convenience. 

Since  this  delegation  is  effective 
immediately,  there  is  no  need  for  the  State 
to  notify  the  EPA  of  its  acceptance.  Unless 
we  receive  written  notice  of  objections  from 
you  within  ten  days  of  the  date  on  which  you 
receive  this  letter,  the  State  of  North  Dakota 
will  be  deemed  to  have  accepted  all  the  tenns 
of  this  delegation.  An  information  notice  will 
be  published  in  the  Federal  Register  in  the 
near  future  informing  the  public  of  this 
delegation,  in  which  this  letter  will  appear  in 
its  entirety. 

If  \T)u  have  any  questions  on  this  matter, 
please  call  me.  or  have  your  staff  contact 
Richard  Long,  Director  of  our  Air  Program,  at 
303-312-6005. 


Sincerely, 
William  P.  Yellowtail, 
npgional  Administrator. 

Enclosures: 

cc:  Francis  Schwindt.  ND  Department  of 

Health:  Dana  Mount.  ND  Department  of 

Health 

Given  that  the  State  now  has  delegation  of 
authority  for  NSPS.  the  State's  NSPS 
regulations,  promulgated  in  Chapter  33-15- 
12  of  the  .North  Dakota  .Administratixe  Code, 
are  removed  from  the  federally-approved  SIP. 

III.  Final  Action 

EPA  is  approving  North  Dakota's  SIP 
revisions,  as  submitted  hv  the  Governor 
with  letters  dated  January  9,  1996.  and 
September  10.  1997.  The  revision  in  the 
January  9,  1996  submittal  which  is 
being  approved  in  this  document  is  the 
revision  to  North  Dakota  Air  Pollution 
Control  Rule  33-15-06,  Emissions  of 
Sulfur  Compounds  Restricted.  The 
remainder  of  the  January  9.  1996 
submittal  was  handled  separately.  The 
revisions  of  the  September  10.  1997 
submittal  which  are  being  approved  in 
this  document  involve  the  following 
chapters  of  the  North  Dakota  Air 
Pollution  Control  Rules:  33-15-01 
(^neral  Provisions:  33-15-05  Emissions 
of  Particulate  Matter  Restricted;  and  33- 
15-07  Control  of  Organic  Compounds 
Emissions. 

In  addition,  the  September  10,  1997 
submittal  included  revisions  to  Chapter 
33-15-14.  Designated  Air  Contaminant 
Sources,  Permit  to  Construct,  Minor 
Source  Permit  to  Operate,  Title  V  Permit 
to  Operate  (section  specific  to  minor 
source  construction  permit  program), 
the  State's  111(d)  plan  for  existing 
municipal  solid  waste  landfills,  and 
requests  for  direct  delegation  of 
Chapters  33-15-13,  Emission  Standards 
for  Hazardous  Air  Pollutants,  and  33- 
15-22,  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories,  which  will  all  be  handled 
separately. 

Finally,  as  requested  by  the  State  with 
its  September  10,  1997  submittal,  EPA 
is  providing  notice  that  it  granted 
delegation  of  authority  to  North  Dakota 
on  May  28,  1998,  to  implement  and 
enforce  the  NSPS  promulgated  in  40 
CFR  Part  60,  promulgated  as  of  October 
1,  1996  (except  subpart  Eb,  which  the 
State  has  not  adopted).  However,  the 
State's  NSPS  authorities  do  not  include 
those  authorities  which  cannot  be 
delegated  to  the  states,  as  defined  in  40 
CFR  part  60.  Given  that  North  Dakota 
now  has  delegation  of  authority  for 
NSPS.  EPA  is  removing  Cl-r.pter  33-15- 
12.  Standards  of  Performa;K  e  for  New 
Stationan*-  Sources,  from  the  federally- 
approved  SIP. 
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Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  October  26,  1998 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
September  28,  1998. 

If  EP.\  receives  such  comments,  then 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  informing  the  public 
that  the  rule  will  not  take  effect.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  rule.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  October  26. 
1998  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866  and  13045 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  E.O.  12866,  entitled 
"Regulatorv'  Planning  and  Review," 
review. 

The  final  rule  is  not  subject  to 
Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
Executive  Order  12866. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatorv'  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 


entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A..  427  U.S.  246,  256-66  (1976);  42 
U.S.C.  7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  Section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  Congress  and 


to  the  Comptroller  General  of  the  United 
States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
section  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  26,  1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  i)ot 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference,  Intergovernmental  relations, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides,  Volatile  organic  compounds. 

40  CFR  Part  60 

Air  pollution  control.  Aluminum, 
ammonium  sulfate  plants.  Beverages, 
Carbon  monoxide,  Cement  industry, 
Coal,  Copper,  Dry  cleaners.  Electric 
power  plants.  Fertilizers,  Fluoride, 
Gasoline.  Glass  and  glass  products. 
Grains.  Graphic  arts  industry, 
Household  appliances,  Insulation, 
Intergovernmental  relations,  Iron,  Lead, 
Lime,  Metallic  and  nonmetallic  mineral 
processing  plants,  Metals,  Motor 
vehicles,  Natural  gas.  Nitric  acid  plants. 
Nitrogen  dioxide,  Paper  and  paper 
products  industry.  Particulate  matter, 
Paving  and  roofing  materials. 
Petroleum,  Phosphate,  Plastics  materials 
and  synthetics,  Reporting  and 
recordkeeping  requirements.  Sewage 
disposal.  Steel,  Sulfur  oxides.  Tires, 
Urethane,  Vinyl,  Waste  treatment  and 
disposal.  Wool,  Zinc. 

Dated:  August  14.  1998. 
Jack  McGraw, 
Acting  Regional  Administrator,  Region  VIII. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 
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PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  JJ — North  Dakota 

2.  Section  52.1820  is  amended  by 
adding  paragraph  (c)(30)  to  read  as 
follows: 

§  52.1820    Identification  of  plan. 

***** 

(c)  *  *   * 

(30)  The  Governor  of  North  Dakota 
submitted  revisions  to  the  North  Dakota 
State  Implementation  Plan  and  Air 
Pollution  Control  Rules  with  letters 
dated  January  9,  1996  and  September 
10,  1997.  The  revisions  address  air 
pollution  control  rules  regarding  general 
provisions  and  emissions  of  particulate 
matter,  sulfur  compounds,  and  organic 
compounds,  (i)  Incorporation  by 
reference. 

(A)  Revisions  to  the  Air  Pollution 
Control  Rule  Emissions  of  Sulfur 
Compounds  Restricted,  33-15-06-01, 
effective  January  1,  1996. 

(B)  Revisions  to  the  Air  Pollution 
Control  Rules  as  follows:  General 
Provisions  33-15-01-04.49,  33-15-01- 
13.2(b),  33-15-01-15.2,  and  33-15-01- 
17.3;  Emissions  of  Particulate  Matter 


Restricted  33-15-05-03.3.4;  and  Control 
of  Organic  Compound  Emissions  33- 
15-07-01.1;  effective  September  1, 
1997. 
(ii)  Additional  material. 

(A)  An  April  8,  1997  letter  from  Dana 
Mount,  North  Dakota  Department  of 
Health,  to  Richard  Long,  EPA,  to 
provide  technical  support 
documentation  regarding  the  revisions 
to  Chapter  33-15-06,  Emissions  of 
Sulfur  Compounds  Restricted. 

(B)  A  July  30,  1997  letter  from  Dana 
Mount,  North  Dakota  Department  of 
Health,  to  Amy  Piatt,  EPA,  to  provide 
technical  support  documentation 
regarding  the  revisions  to  Chapter  33- 
15—06,  Emissions  of  Sulfur  Compounds 
Restricted. 

(C)  A  September  9,  1997  letter  from 
Dana  Mount,  North  Dakota  Department 
of  Health,  to  Larry  Svoboda,  EPA,  to 
provide  technical  support 
documentation  regarding  the  revisions 
to  Chapter  33-15-06,  Emissions  of 
Sulfur  Compounds  Restricted. 

3.  A  new  §  52.1835  is  added  to  read 
as  follows: 

§  52. 1 835    Change  to  approved  plan. 

North  Dakota  Administrative  Code 
Chapter  33-15-12,  Standards  of 
Performance  for  New  Stationary 
Sources,  is  removed  from  the  approved 
plan.  This  change  is  a  result  of  the 


State's  September  10,  1997  request  for 
delegation  of  authority  to  implement 
and  enforce  the  Clean  Air  Act  New 
Source  Performance  Standards  (NSPS) 
promulgated  in  40  CFR  Part  60.  as  in 
effect  on  October  1.  1996  (except 
subpart  Eb,  which  the  State  has  not 
adopted).  EPA  granted  that  delegation  of 
authority  on  May  28,  1998. 

PART  60— [AMENDED] 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  L'.S.C.  7401,  7411.  7414. 
7416.  and  7601  as  amended  bv  the  Clean  Air 
Act  Amendments  of  1990.  Pub  L  101-549. 
104  Stat   2399  (November  15.  1990.  402.  409, 
415  of  the  Clean  Air  Act  as  amended.  104 
Stat.  2399.  unless  otherwise  noted) 

Subpart  A — General  Provisions 

2,  In  §  60.4(c)  the  table  entitled 
"Delegation  Status  of  New  Source 
Performance  Standards  l(NSPS)  for 
Region  VIII]"  is  amended  bv  revising  the 
column  heading  for  "ND"  and  bv 
revising  the  entrv  for  "WWW — 
Municipal  Solid  Waste  Landfills"  to 
read  as  follows: 

§60.4    Address. 


Delegation  Status  of  New  Source  Performance  Standards 

[(NSPS)  for  Region  VIII] 


Sutjpart 


CO 


MT' 


ND 


SD' 


UT- 


WY 


WWW  Municipal  Solid  Waste  Landfills 


(*)  Indicates  approval  of  State  regulation. 

n  Indicates  approval  of  New  Source  Performance  as  part  of  the  State  Implementation  Plan  (SIP). 
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BILLING  CODE  6560-5(M> 

ENVIRONMENTAL  PROTECTION 
AGENCY. 

40  CFR  Parts  52  and  62 

[MO  045-1045;  FRL-6150-8] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Section 
111(d)  Plan;  State  of  Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  EPA  is  taking  final  action 
to  approve  certain  portions  of  new 


Missouri  rule  10  CSR  10-6.020  as  a 
revision  to  the  State  Implementation 
Plan  (SIP).  This  rule  consolidates  the 
SO2  requirements  previously  contained 
in  eight  separate  rules  into  one 
statewide  rule.  The  EPA  is  taking  final 
action  to  rescind  eight  rules  which  are 
replaced  by  the  new  rule,  and  the  EPA 
is  taking  final  action  to  approve 
Missouri's  Clean  Air  Act  (CAA)  section 
111(d)  plan  for  sulfuric  acid  mist  plants 
which  is  now  contained  in  the  new  rule. 

DATES:  This  rule  is  effective  on 
September  28,  1998. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the:  Environmental 
Protection  Agency,  Air  Planning  and 


Development  Branch,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101:  and 
the  EPA  Air  &  Radiation  Docket  and 
Information  Center.  401  M  Street,  SW., 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
lohnson  at  (913) 551-7975. 

SUPPLEMENTARY  INFORMATION:  Revisions 
were  made  to  Missouri's  SO2  rules  in 
response  to  an  SO2  rule  enforceability 
review  conducted  by  the  EPA  in  1991. 
A  consolidated  rule  was  presented  at  a 
public  hearing  on  March  28,  1996.  After 
addressing  comments  from  the  hearing 
and  public  comment  period,  the  state 
adopted  rule  10  CSR  10-6  260  which 
became  effective  on  August  30,  1996. 

On  August  12.  1997.  Missouri 
submitted  a  request  to  amend  the  SIP  by 
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adding  the  new  rule  1(3  CSR  10-6.260. 
Restriction  of  Emission  of  Sulfur 
Compounds. 

In  conjunction  with  Missouri's 
request  for  SIP  approval  of  10  CSR  10- 
6.260,  Missouri  also  requests  rescission 
of  eight  existing  rules  dealing  with 
sulfur  compound  emissions  (10  CSR  10- 
2.160,  2.200,  3.100.  3.150.  4.150,  4.190, 
5.110,  and  5.150).  These  eight  rules 
were  rescinded  by  Missouri  effective 
July  30.  1997. 

Missouri  simplified  the  SO2  emission 
requirements  by  consolidating  all  of  the 
source-specific  emission  limitations, 
tests  methods,  and  monitoring 
requirements  for  the  different 
geographical  areas  into  one  rule:  10  CSR 
10-6.260.  The  rule  is  a  combination  of 
plans  which  contain  requirements  that 
have  been  previously  approved  as 
protecting  the  SO2  NAAQS.  This  new 
rule  does  not  change  the  emission  limits 
contained  in  the  existing  eight  rules  to 
be  rescinded,  but  does  contain 
enforceable  emission  limits,  appropriate 
compliance  methods,  and  requires 
recordkeeping  sufficient  to  determine 
compliance. 

Section  (4)  of  the  rule  requires 
affected  sources  to  comply  directly  with 
the  SO2  National  Ambient  Air  Quality 
Standard  (NAAQS).  In  general,  the  EPA 
does  not  directly  enforce  the  NAAQS. 
Section  110  of  the  CAA  requires  states 
to  develop  plans  which  contain 
enforceable  emission  limitations  and 
other  such  measures  as  required  to 
protect  the  NAAQS.  Consequently,  the 
EPA  will  not  take  action  on  section  (4); 
however,  the  EPA  continues  to  assert 
that  it  is  a  states  prerogative  to  protect 
air  quality  using  all  necessary  and 
practical  means. 

Section  (3)  of  this  rule  also  contains 
the  state  of  Missouri's  section  111(d) 
plan  as  it  applies  to  sulfuric  acid  mist 
plant  emissions.  Section  (3)  replaces  the 
comparable  restrictions  in  Missouri's 
rules.  10  CSR  10-3.100,  Restriction  of 
Emission  of  Sulfur  Compounds;  and  10 
CSR  10—5.150,  Emission  of  Certain 
Sulfur  Compounds  Restricted,  to  be 
rescinded.  Section  111(d)  of  the  CAA 
and  40  CFR  Part  60,  Subpart  B,  require 
each  state  to  adopt  and  submit  a  plan  to 
establish  emission  controls  for  existing 
sources,  which  would  be  subject  to  the 
EPA's  new  source  performance 
standards  if  these  sources  were  new 
sources. 

No  comments  were  received  in 
response  to  the  public  comment  period 
regarding  this  rule  action. 

For  more  background  information,  the 
reader  is  referred  to  the  proposal  for  this 
rulemaking  published  on  March  18, 
1998.  at  63  FR  13154. 


I.  Final  Action 

The  EPA  is  taking  final  action  to 
approve,  as  a  revision  to  the  SIP,  under 
40  CFR  Part  52,  rule  10  CSR  10-6.260, 
Restriction  of  Emission  of  Sulfur 
Compounds,  submitted  by  the  state  of 
Missouri  on  August  12,  1997,  except 
sections  (3)  and  (4). 

The  EPA  is  taking  final  action  to 
approve,  under  40  CFR  Part  62,  section 
(3)  of  rule  10  CSR  10-6.260  pursuant  to 
section  111(d)  of  the  CAA, 

The  EPA  is  taking  no  action  on 
section  (4)  of  rule  10  CSR  10-6.260. 

The  EPA  is  also  taking  final  action  to 
rescind  SIP  rules  10  CSR  10-2.160, 
Restriction  of  Emission  of  Sulfur 
Compounds;  10  CSR  10-2.200. 
Restriction  of  Emission  of  Sulfur 
Compounds  From  Indirect  Heating 
Sources;  10  CSR  10-3.100,  Restriction  of 
Emission  of  Sulfur  Compounds;  10  CSR 
10-3.150,  Restriction  of  Emission  of 
Sulfur  Compounds  From  Indirect 
Heating  Sources:  10  CSR  10-^.150 
Restriction  of  Emissions  of  Sulfur 
Compounds;  10  CSR  10-^.190, 
Restriction  of  Emissions  of  Sulfur 
Compounds  From  Indirect  Heating 
Sources;  10  CSR  10-5.110,  Restriction  of 
Emissions  of  Sulfur  Dioxide  for  Uses  of 
Fuel:  and  10  CSR  10-5.150.  Emission  of 
Certain  Sulfur  Compounds  Restricted. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

II.  Administrative  Requirements 

A.  Executive  Order  12866  and  13045 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review.  The 
final  rule  is  not  subject  to  Executive 
Order  13045.  entitled  "Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks,"  because  it  is 
not  an  "economically  significant"  action 
under  Executive  Order  12866. 

B.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
rule  will  not  have  a  significant  impact 


on  a  substantial  number  of  small  entities 
because  SIP  approvals  under  section 
110  and  subchapter  I.  part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  CAA  forbids  the  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to 
private  sector,  of  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
resuh  from  this  action. 

D.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
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of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  26,  1998.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFH  Part  52 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements,  and  Sulfur  oxides. 

40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements,  Sulfuric  acid  plants. 
Sulfuric  oxides. 

Dated:  August  3,  1998. 
William  Rice. 
Acting  Regional  Administrator,  Region  VII. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  AA — Missouri 

2.  Section  52.1320  is  amended  by 
adding  paragraph  (c)(108)  to  read  as 
follows: 

§  52.1 320    Identification  of  plan. 

*         *         •         «         * 

(C)  *  *  * 

(108)  On  August  12,  1997,  the 
Missouri  Department  of  Natural 
Resources  (MDNR)  submitted  a  new  rule 
which  consolidated  the  SO2  rules  into 


one  and  rescinded  eight  existing  rules 
dealing  with  sulfur  compounds, 
(i)  Incorporation  by  reference. 

(A)  Regulation  10  CSR  10-6.260. 
Restriction  of  Emission  of  Sulfur 
Compounds,  except  Section  (4), 
Restriction  of  Concentration  of  Sulfur 
Compounds  in  the  Ambient  Air.  and 
Section  (3),  Restriction  of  Concentration 
of  Sulfur  Compounds  in  Emissions, 
effective  on  August  30,  1996. 

(B)  Rescission  of  rules  10  CSR  10- 
2.160,  Restriction  of  Emission  of  Sulfur 
Compounds;  10  CSR  10-2.200, 
Restriction  of  Emission  of  Sulfur 
Compounds  From  Indirect  Heating 
Sources;  10  CSR  10-3.100,  Restriction  of 
Emission  of  Sulfur  Compounds;  10  CSR 
10-3.150,  Restriction  of  Emission  of 
Sulfur  Compounds  From  Indirect 
Heating  Sources;  10  CSR  10-4.150, 
Restriction  of  Emissions  of  Sulfur 
Compounds;  10  CSR  10-4.190, 
Restriction  of  Emission  of  Sulfur 
Compounds  From  Indirect  Heating 
Sources;  10  CSR  10-5.110,  Restrictions 
of  Emission  of  Sulfur  Dioxide  for  Use  of 
Fuel;  and  10  CSR  10-5.150,  Emission  of 
Certain  Sulfur  Compounds  Restricted; 
effective  July  30,  1997. 

PART  62— [AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  AA — Missouri 

2.  Section  62.6350  is  amended  by 
adding  paragraph  (b)(3)  to  read  as 
follows: 

§  62.6350    Identification  of  plan. 

*  *  «k  *  « 

(b)  *  *  * 

(3)  A  revision  to  Missouri's  111(d) 
plan  for  Sulfuric  Acid  Mist  from 
Existing  Sulfuric  Acid  Production 
Plants  which  was  effective  on  August 
30,  1996.  This  revision  incorporates  the 
111(d)  requirements  from  two  existing 
regulations  into  a  new  consolidated 
regulation. 

[FR  Doc.  98-22901  Filed  8-26-98:  8:45  am) 

BILUNG  CODE  Kt0-6O-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
[Docket  No.  FEMA-7252] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


ACTION:  Interim  rule. 


SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  fiood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
Usted  communitv. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director  for  Mitigation 
reconsider  the  changes.  The  modified 
elevations  may  be  changed  during  the 
90-day  period. 

ADDRESSES:  The  modified  base  fiood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATKDN  CONTACT: 

Matthew  B.  Miller,  P.E..  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate. 
500  C  Street  SVV.,  Washington,  DC 
20472,  (202)646-3461. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  fiood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
fiood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currentlv 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  fioodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  alreadv  in 
effect  in  order  to  qualifv'  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 
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These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Fart 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 


the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(0  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26.  1987. 


Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of  news- 
paper wfiere  notice  was 
published 

Ctiief  executive  officer  of  community 

Effective  date  of 
modification 

Commu- 
nity No. 

Arizona: 

Maricopa  

Unincorporated 

July  24.  1998,  July  31, 

The    Honorable    Janice    K.    Brewer, 

June  30,  1998 

040037 

Areas. 

1998,  Scottsdale 
Progress  -  Tribun  e. 

Chairman,  Mancopa  County  Board 
of   Supervisors,    301    West   Jeffer- 
son.  10th  Floor,  Phoenix,  Anzona 
85003. 

Maricopa  

Unincorporated 

June  11,  1998,  June  18, 

The   Honorable  Don  Stapley,  Chair- 

May 15.  1998 

040037 

Areas. 

1998.  Arizona  Republic. 

person,  Maricopa  County  Board  of 
Supervisors,    301    West   Jefferson. 
10th  Floor,  Phoenix.  Arizona  85003. 

Maricopa  

Town  of  Paradise 

June  11,  1998,  June  18, 

The  Honorable  Marian  Davis,  Mayor. 

May  15.  1998 

040049 

Valley. 

1998,  Arizona  Republic. 

Town    of    Paradise    Valley,    6401 
East   Lincoln   Drive,   Paradise  Val- 
ley. Anzona  85253. 

Maricooa  . 

City  of  Ptioenix  .... 

June  1 1    1998  June  18 

The  Honorable  Skip  Rimsza,  Mayor, 
City  of  Phoenix,  200  West  Wash- 

May 15,  1998  

040051 

1998,  Arizona  Republic. 

ington  Street,  11th  Floor,  Phoenix, 

Arizona  85003. 

Pima        .    . 

Unincorporated 

July  2,  1998,  July  9,  1998. 
Arizona  Daily  Star. 

The  Honorable  Mike  Boyd,  Chairman, 
Pima  County  Board  of  Supervisors. 

May  27,  1998 

040073 

Areas. 

130   West    Congress.    Fifth    Floor. 

Tucson,  Arizona  85701. 

Maricopa  

City  of  Scottsdale 

June  11,  1998,  June  18, 
1998,  Arizona  Republic. 

The       Honorable       Sam       Kathryn 
Campana.   Mayor,   City  of  Scotts- 
dale,  P.O.   Box    1000,   Scottsdale. 
Arizona  85252. 

May  15.  1998 

045012 

Maricopa  

City  of  Scottsdale 

July  2,  1998.  July  9,  1998, 

The       Honorable       Sam       Kathryn 

June  2.  1998 

045012 

Scottsdale  Progress- 
Tribune. 

Campana.   Mayor,   City  of   Scotts- 
dale,  P.O.   Box   1000,   Scottsdale, 
Anzona  85252-1000. 

Maricopa  

City  of  Scottsdale 

July  24,  1998,  July  31, 
1998,  Scottsdale 
Progress-Tribune. 

The       Honorable       Sam       Kathryn 
Campana.   Mayor,   City  of  Scotts- 
dale,   P.O.   Box    1000,   Scottsdale, 
Anzona  85252-1000. 

June  30,  1998 

045012 

Maricooa  

City  of  Tempe  

June  11,  1998,  June  18, 
1998,  Arizona  Republic. 

The  Honorable  Neil  Giuliano,  Mayor, 
City   of    Tempe,    P.O.    Box    5002, 
Tempe,  Arizona  85280. 

May  15,  1998  

040054 

Calitornia: 
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State  and  county 


Riverside 


Riverside 


Contra  Costa 

Solano  

Riverside 

San  Diego  ... 
Jefferson  


Iowa;  Polk 


Missouri:  St.  Louis 


Montana:  Yellow- 
stone. 


Nevada:  Clark 


New  Mexico: 
Bernalillo 


Bernalillo 


Bernalillo 


Oklahoma:  Tulsa 


Oregon:  Washing- 
ton. 


Texas: 


Location 


Dates  and  name  of  news- 
paper where  notice  was 
published 


Agua  Caliente 
Band  of  Cahuilla 
Indians  Tribe. 


City  of  Cathedral 
City. 


City  of  Danville 
City  of  Dixon  ... 


City  of  Palm 
Springs. 


Unincorporated 
Areas. 


City  of  West- 
minster. 


City  of  Ankeny 


Unincorporated 
Areas. 


City  of  Billings 


Unincorporated 
Areas. 


City  of  Albuquer- 
que. 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


City  of  Broken 
Arrow. 


City  of  Hillsboro 


June  18,  1998,  June  25, 
1998,  Desert  Sun. 


June  18,  1998,  June  25, 
1998,  The  Press-Enter- 
pnse. 

June  18,  1998,  June  25, 
1998,  San  Ramone  Val- 
ley Times. 

June  10,  1998,  June  17, 
1998,  Dixon  Tribune. 

June  18,  1998,  June  25, 
1998,  Desert  Sun. 


June  9,  1998,  June  16, 
1998,  San  Diego  Daily 
Transcript. 


July  23,  1998,  July  30, 
1998,  Westminster  Win- 
dow. 

July  15.  1998.  July  22, 
1998,  The  Des  Moines 
Register 

June  11,  1998,  June  18, 
1998,  St.  Louis  Post- 
Dispatch. 

July  9,  1998,  July  16, 
1998,  Billings  Gazette. 


June  18,  1998,  June  25, 
1998,  Las  Vegas  Re- 
view-Journal. 


July  24,  1998,  July  31, 
1998,  Albuquerque 
Journal. 

July  3,  1998,  July  10, 
1998,  Albuquerque 
Journal. 


July  24,  1998,  July  31, 
1998,  Albuquerque 
Journal. 


July  23,  1998,  July  30, 
1998,  Broken  Arrow 
Ledger. 

July  16,  1998,  July  23. 
1998,  Hillsboro  Argus. 


Chief  executive  officer  of  community 


Effective  date  of 
modification 


Commu- 
nity No 


May  22,  1998  . 

May  20.  1998  . 
May  11,  1998  . 
May  22,  1998  . 

May  13,  1998  . 
June  22.  1998 


The        Honorable        Richard        M.     May  22.  1998 

Mllanovich,  Chairman,  Tnbal  Coun- 
cil, Agua  Caliente  Band  of  Cahuilla 

Indians,  600  East  Tahquitz  Canyon 

Way,     Palm     Spnngs,     California 

92262. 
The     Honorable     David     W.     Berry, 

Mayor,  City  of  Cathedral  City,  P.O. 

Box  5001,  Cathedral  City,  Califor- 
nia 92235-5001. 
The  Honorable   Dk*  Waldo,   Mayor, 

City    of    Danville,    510    La    Gonda 

Way,  Danville,  California  94526. 
The  Honorable  Don  Enckson,  Mayor, 

City  of  Dixon,  600  East  "A"  Street, 

Dixon,  California  95620-3697. 
The     Honorable     Lloyd     Maryanov, 

Mayor,  City  of  Palm  Spnngs,  P.O. 

Box  2743,  Palm  Spnngs,  Califomia 

92263. 
The  Honorable  Greg  Cox,  Chairman, 

San  Diego  County  Board  of  Super- 
visors,     1600      Pacific     Highway, 

Room  335,   San   Diego,  California 

92101. 
The  Honorable  Nancy  M.  Heil,  Mayor, 

City    of    Westminster,    4800    West 

92nd  Avenue,  Westminster,   Colo- 
rado 80030. 
The      Honorable      Merle      Johnson, 

Mayor,  City  of  Ankeny,  1605  North 

Ankeny     Boulevard,     Suite     200, 

Ankeny,  Iowa  50021. 
The    Honorable    Buzz    Westfall,    St 

Louis  County  Executive,  41   South 

Central    Executive,    Clayton,    Mis- 
souri 63105. 
The    Honorable   Charles    F.   Tooley. 

Mayor,  City  of   Billings,   P.O.   Box 

1178,    Billings,    Montana    59103- 

1178. 
The     Honorable     Yvonne     Atkinson     May  20,  1998 
Gates,  Chairperson,  Clark  County, 
Board     of     Commissioners,     500 
Grand      Central      Parkway,      Las  ! 
Vegas,  Nevada  89155. 

The    Honorable    Martin    J.    Chavez,  '  June  18.  1998 

Mayor,  City  of  Atouquerque,   P.O. 

Box  1293,  Albuquerque,  New  Mex- 
ico 87103-1293. 
The     Honorable     Tom     Rutherford,     June  3,  1998 

Chairman,  Bernalillo  County,  Board 

of  Commissioners,  2400  Broadway 

Southeast,  Albuquerque,  New  Mex- 
ico 87102. 
The     Honorable     Tom     Rutherford,     June  18,  1998 

Chairman,  Bernalillo  County,  Board 

of  Commissioners,  2400  Broadway 

Southeast,  Albuquerque,  New  Mex-  1 

ico  87102.  I 

The     Honorable     James     ReynoWs,     June  12,  1998 

Mayor,  City  of  Broken  Arrow,  P.O. 

Box  610,  Broken  Arrow,  Oklahoma 

74013. 
The  Honorable  Gordon  Faber,  Mayor,     June  10,  1998 

City  of  Hillsboro,    123  West  Mam 

Street,   Hillsboro,   Oregon   97123- 

3999.  I 


060763 


October  20.  1998 


September  16, 
1998. 


June  9,  1998 


060704 


060707 


060369 


060257 


060284 


080008 


190226 


290327 


300085 


320003 


350002 


350001 


350001 


400236 


410243 
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State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

Commu- 
nity No. 

Collin  

City  of  Alien   

June  17,  1998  June  24, 

The  Honorable  Steve  Terrell,  Mayor, 

May  13,  1998  

480131 

1998,  The  Allen  Amer- 

City  of   Allen.   One    Butler   Circle. 

ican. 

Allen,  Texas  75013. 

City  of  Austin   

June  19,  1998,  June  26, 

The     Honorable     Kirk     A.     Watson, 

May  8,  1998  

480624 

1998,  Austin  Amencan- 

Mayor,   City  of   Austin.   124  West 

Statesman. 

Eighth  Street,  Austin,  Texas  78701. 

Johnson  

City  of  Burleson  ... 

July  8,  1998,  July  15, 

The    Honorable    Rick    Roper,    Mayor, 

October  13.  1998 

485459 

- 

1998,  Burleson  Star. 

City  of  Burleson,  141  West  Renfro, 
Burleson,  Texas  76028. 

Williamson   

City  of  Cedar  Park 

July  8.  1998,  July  15, 
1998,  Hill  Country  News. 

The     Honorable      Dorothy      Duckett. 
Mayor.   City   of   Cedar    Park,    600 
North  Bell  Boulevard,  Cedar  Park, 
Texas  78613. 

June  11,  1998  

481282 

Colhn  

City  of  Dallas  

July  17,  1998,  July  24, 
1998,  The  Dallas  Morn- 
ing News. 

The  Honorable  Ron  Kirk,  Mayor,  City 
of  Dallas,  1500  Marilla  Street,  Suite 
5EN,  Dallas,  Texas  75201. 

October  22.  1998 

480171 

Denton  

Town  of  Flower 

July  22,  1998,  July  29, 

The   Honorable   Larry   W.   Lipscomb, 

June  9,  1998  

480777 

Mound. 

1998,  Denfor7  Record- 
Chronicle. 

Mayor,    Town    of    Flower    Mound, 
2121  Cross  Timbers  Drive,  Flower 
Mound,  Texas  75028. 

Fort  Bend  

Unincorporated 

June  17,  1998,  June  24, 

The    Honorable    Michael    D.    Rozell, 

May  8,  1998  

480228 

Areas 

1998,  Fort  Bend  Star 

Fort  Bend  County  Judge,  301  Jack- 
son Street,  Suite  719,   Richmond, 
Texas  77469. 

Tarrant  

City  of  Fort  Worth 

June  12.  1998,  June  19, 

The  Honorable  Kenneth  Barr,  Mayor, 
City  of  Fort  Worth,  City  Hall,  1000 

May  6,  1998 

480596 

1998,  Fort  Worth  Star- 

Telegram. 

Throckmorton   Street,   Fort   Worth, 
Texas  76102-6311. 

WeDb  

City  of  Laredo  

July  2,  1998,  July  9,  1998, 
Laredo  Morning  News. 

The  Honorable  Saul  N.  Ramirez,  Jr., 
Mayor,   City  of   Laredo,   P.O.   Box 
579.  Laredo,  Texas  78042-0579. 

May  26.  1998  

480651 

Gregg  and  Har- 

City of  Longview 

June  19,  1998,  June  26, 

The    Honorable    David    McWhorter, 

May  7,  1998  

480264 

rison. 

Harrison. 

1998,  Longview  News- 
Journal. 

Mayor,  City  of  Longview,  P.O.  Box 
1592,     Longview,    Texas    75606- 
1952. 

Colhn  

City  of  Piano  

June  24,  1998,  July  1, 
1998,  Piano  Star  Cou- 
rier. 

The     Honorable     John     Longstreet, 
Mayor,    City    of    Piano,    P.O.    Box 
860358,  Piano,  Texas  75086-0358. 

May  29,  1998  

480140 

Collin  

City  of  Piano  

July  22,  1998,  July  29, 
1998,  Piano  Star  Cou- 
rier. 

The     Honorable     John     Longstreet, 
Mayor,    City    of    Piano,    P.O.    Box 
860358,  Piano,  Texas  75086-0358. 

June  22,  1998 

480140 

Fort  Bend  

City  of  Sugar. 

June  17,  1998,  June  24, 

The      Honorable      Dean      Hrbacek, 

Mays.  1998  

480234 

Land. 

1998,  Fort  Bend  Star 

Mayor,   City  of   Sugar  Land,   P.O. 

~ 

Box     110,     Sugar     Land,     Texas 
77487-0110. 

Denton  

City  of  The  Colony 

June  19.  1998,  June  26, 
1998,  The  Leader 

The     Honorable     Mary     B.     Watts, 
Mayor,    City   of   The   Colony.   City 
Hall.  5151  North  Colony  Boulevard, 
The  Colony,  Texas  75056. 

May  19,  1998  

481581 

(CtitaloiJ  of  Federal  Domestic  Assistance  No. 
83  100,  ■•Flood  lnsuranc:e.") 

Dated:  August  10.  1998. 
Michael  J.  Armstrong, 
.■^ssociatf  Director  tor  Mitigation 
|FR  Doc.  98-23070  Filed  8-26-98:  8:45  ami 
BILLING  CODE  6718-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


action:  Final  rule. 


SUMMARY:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 

EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
in  effect  for  each  listed  community  prior 
to  this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 


community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SVV.,  Washington,  DC 
20472, (202)  646-3461. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  base  flood  elevations  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Associate  Director  has 
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resolved  any  appeals  resulting  from  this 
notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify'  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 


management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  bv  other 
Federal,  State,  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  bv  the 
Flood  Disaster  Protection  Act  of  1973. 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  fiexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 


Section  :^(n  of  Executi\e  Order  12866  of 
September  30.  1993.  Regulatorv 
Planning  and  Review,  58  FR  5i735. 

Executive  Order  12612.  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26.  1987. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodpiains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  US  C  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329;  E.O   12127.  44  FR  19367. 
3  CFR,  1979  Comp..  p  376 

§  65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 

Chief  executive  officer  of                 Effective  date  of 

1     Commu- 

published 

community                                modification 

nity  No. 

Arizona: 

-( 

i 

Yavapai  (FEMA 

Town  of  Cotton- 

Apnl 22,  1998,  Apnl  29, 

The     Honorable     Ruben     Jauregui.     March  12   1998 

'         040096 

Docket  No. 

wood. 

1998,  The  Verde  Inde- 

Mayor, Town  of  Cottonwood,  827 

7244). 

pendent. 

North  Mam  Street,  Cottonwood.  Ar- 
izona 86326. 

Navajo  (FEMA 

City  of  Holbrook  ... 

Apnl  15,  1998,  Apnl  22, 

The     Honorable     Claudia     Maestas,     March  20,  1998 

040067 

Docket  No. 

1998,  Holbrook  Tribune- 

Mayor,  City  of  Holbrook.  P.O.  Box 

7244). 

News. 

70,  Holbrook,  Anzona  86025. 

Navajo  (FEMA 

Unincorporated 

Apnl  15,  1998,  Apnl  22, 

The  Honorable  Lewis  Tenney,  Chair-     March  20   1998 

040066 

Docket  No. 

Areas. 

1998,  Holbrook  Tribune- 

person,    Navajo   County    Board   of 

7244). 

News. 

Supervisors,    P.O.    Box    668,    Hol- 

brook, Anzona  86025. 

Maricopa 

City  of  Phoenix  .... 

February  20,  1998,  Feb- 

The Honorable  Skip  Rimsza,  Mayor,     February  3   1998 

040051 

(FEMA  Dock- 

ruary 27,  1998,  The  Ari- 

City of  Phoenix,  200  West  Wash- 

et No.  7244). 

zona  Republic. 

ington    Street,     Phoenix.    Arizona 
85003-1611. 

Califomia: 

San  Bernardino 

City  of  Cotton  

February  19,  1998,  Feb- 

The    Honorable     Karl     E.     Gayton, 

January  21,  1998 

060273 

(FEMA  Dock- 

ruary 26,  1998,  The 

Mayor,  City  of  Colton,  650  North  La 

et  No.  7244). 

Colton  Courier. 

Cadena    Dnve,    Colton,    California 
92324. 

Orange  (FEMA 

City  of  Fullerton  ... 

Apnl  16,  1998,  Apnl  23, 

The      Honorable      Don      Bankhead, 

March  13,  1998  .... 

060219 

Docket  No. 

1998,  Fullerton  News- 

Mayor,  City  of  Fullerton,  303  West 

7244). 

Tribune. 

Commonwealth  Avenue.   Fullerton, 
California  92832. 

San  Bernardino 

City  of  San 

February  19,  1998,  Feb- 

The   Honorable   Tom    Minor,    Mayor, 

January  21,  1998 

060281 

(FEMA  Dock- 

Bernardino. 

ruary  26,  1998  The  Sun. 

City  of  San  Bernardino,  300  North 

et  No.  7244), 

D  Street.  San  Bernardino,  Califor- 
nia 92418. 
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State  and  county 


Dates  and  name  of  news- 
Location  paper  where  notice  was 
published 


Sacramento 
(FEMA  Dock- 
et No.  7244). 


Colorado: 
Arapahoe 
(FEMA  Dock- 
et No.  7244). 

Arapahoe 
(FEMA  Dock- 
et No.  7244). 


Unincorporated 
Areas. 


Unincorporated 
Areas 


Town  of  Col- 
umbine Valley. 


Arapahoe  i  Town  of  Col- 

(FEMA  Dock-  \      umbine  Valley, 
et  No.  7244). 


Douglas 
(FEMA  Dock- 
el  No.  7244). 


Jefferson 
(FEMA  Dock- 
et No.  7244) 

Jefferson 
(FEMA  Dock- 
et No.  7244). 


Jefferson 
(FEMA  Dock- 
et No.  7244). 


Arapahoe 
(FEMA  Dock- 
et No.  7244). 

Arapahoe 
(FEMA  Dock- 
et No.  7244). 

Iowa;  Polk  (FEMA 
Docket  No.  7244). 

Kansas; 

Sedgwick 
(FEMA  Dock- 
et No.  7228). 


Sedgwick 
(FEMA  Dock- 
et No.  7228). 

Sedgwick 
(FEMA  Dock- 
et No.  7244). 

Sedgwick 
(FEMA  Dock- 
et No.  7244). 

Louisiana;  St. 
Landry  Pansh 
(FEMA  Docket 
No.  7248). 


Unincorporated 
Areas. 


City  of  Golden 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


City  of  Littleton 


City  of  Littleton 


City  of  Grimes 


Unincorporated 
Areas. 


City  of  Wichita 


City  of  Wichita 


City  of  Wichita 


Town  of  Krotz 
Spnngs. 


February  20.  1998.  Feb- 
ruary 27,  1998  Sac- 
ramento Bee. 


March  12.  1998.  March 
19.  1998,  Littleton  Inde- 
pendent. 

March  12.  1998.  March 
19.  1998.  Littleton  Inde- 
pendent. 

March  19,  1998,  March 
26,  1998,  Littleton  Inde- 
pendent. 


February  18,  1998,  Feb- 
ruary 25,  1998,  Douglas 
County  News  Press. 


Apnl  17.  1998.  April  24, 
1998.  Golden  Transcript. 

Apnl  15.  1998,  April  22, 
1 998,  Columbine  Com- 
munity Couner. 


April  17,  1998,  April  24, 
1998  Golden  Transcript. 


March  12,  1998,  March 
19,  1998,  Littleton  Inde- 
pendent. 

March  19,  1998,  March 
26.  1998.  Littleton  Inde- 
pendent. 

March  5.  1998,  March  12. 
1998,  Northeast  Dallas 
County  Record. 

July  22,  1997,  July  29, 
1997,  The  Wichita 
Eagle. 


July  22,  1997,  July  29, 

1997,  The  Wichita 
Eagle. 

March  13,  1998,  March 
20,  1998,  The  Wichita 
Eagle. 

April  23.  1998,  April  30, 

1998,  The  Wichita 
Eagle. 

May  5.  1998,  May  12, 
1998,  The  Daily  World. 


Chief  executive  officer  of 
community 


Effective  date  of 
modification 


The  Honorable  Ilia  Collin.  Chair- 
person. Sacramento  County  Board 
of  Supervisors,  700  H  Street, 
Room  2450,  Sacramento,  Califor- 
nia 95814. 

The  Honorable  Polly  Page,  Chair- 
person, Arapahoe  County  Board  of 
Commissioners,  5334  South  Prince 
Street,  Littleton,  Colorado  80166. 

The  Honorable  Michael  J.  Tanner, 
Mayor,  Town  of  Columbine  Valley, 
5931  South  Middlefield  Road,  Suite 
101,  Littleton,  Colorado  80123. 

The  Honorable  Michael  Tanner, 
Mayor,  Town  of  Columbine  Valley, 
5931  South  Middlefield  Road,  Suite 
101,  Columbine  Valley,  Colorado 
80123. 

The  Honorable  M.  Michael  Cooke, 
Chairman,  Douglas  County  Board 
of  Commissioners,  101  Third 
Street,  Castle  Rock,  Colorado 
80104. 

The  Honorable  Jan  Schenck,  Mayor, 
City  of  Golden,  944  Tenth  Street, 
Golden,  Colorado  80401. 

The  Honorable  Michelle  Lawrence, 
Chairperson,  Jefferson  County 
Board  of  Commissioners,  100  Jef- 
ferson County  Parkway,  Suite 
5550,  Golden,  Colorado  80419. 

The  Honorable  Michelle  Lawrence, 
Chairperson,  Jeffeson  County 
Board  of  Commissioners,  100  Jef- 
ferson County  Parkway,  Suite 
5550,  Golden,  Colorado  80419. 

The  Honorable  Pat  Cronenberger, 
Mayor,  City  of  Littleton,  2255  West 
Berry  Avenue,  Littleton,  Colorado 
80165. 

The  Honorable  Pat  Cronenberger, 
Mayor,  City  of  Littleton,  2255  West 
Berry  Avenue,  Littleton,  Colorado 
80165. 

The  Honorable  Brad  Long,  Mayor, 
City  of  Gnmes,  P.O.  Box  460. 
Gnmes,  Iowa  50111. 

The  Honorable  Thomas  G.  Winters, 
Chairman,  Board  of  Commis- 
sioners, Sedgwick  County,  525 
North  Main  Street,  Suite  320,  Wich- 
ita, Kansas  67203. 

The  Honorable  Bob  Knight,  Mayor, 
City  of  Wichita,  City  Hall,  455  North 
Main  Street,  Wichita,  Kansas 
67202. 

The  Honorable  Bob  Knight,  Mayor, 
City  of  Wichita,  City  Hall,  455  North 
Main  Street,  Wichita,  Kansas 
67202. 

The  Honorable  Bob  Knight,  Mayor, 
City  o1  Wichita,  City  Hall,  455  North 
Maine  Street,  Wichita,  Kansas 
67202. 

The  Honorable  Gary  Soileau,  Mayor, 
Town  of  Krotz  Springs,  P.O.  Box 
218.  Krotz  Spnngs,  Louisiana 
70750. 


January  28,  1998 


February  18,  1998 


February  18,  1998 


March  6,  1998 


February  6,  1998 

March  24,  1998  .... 
March  20,  1998  .... 

March  24,  1998  .... 

February  18,  1998 
March  6,  1998 


February  6,  1998 


June  26,  1997 


June  26,  1997 


February  19,  1998 


March  18,  1998  .. 


April  22,  1998 


Commu- 
nity No. 


060262 


080011 


080014 


080014 


080049 


080090 


080087 


080087 


080017 


080017 


190228 


200321 


200328 


200328 


200328 


220170 
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State  and  county 


Location 


Dates  and  name  of  news- 
paper where  notice  was 
published 


Nebraska:  Lan- 
caster (FEMA 
Docket  No.  7244). 
New  Mexico: 
Bernalillo 
(FEMA  Dock- 
et No.  7244). 

Eddy  (FEMA 
Docket  No. 
7244). 

Bernalillo 
(FEMA  Dock- 
et No.  7244). 


Bernalillo 
(FEMA  Dock- 
et No.  7244). 


Eddy  (FEMA 
Docket  No. 
7244). 

Eddy  (FEMA 
Docket  No. 
7244). 

Nevada:  Douglas 
(FEMA  Docket 
No.  7236). 


Oklahoma; 

Garlield  (FEMA 
Docket  No. 
7244). 

Cleveland 
(FEMA  Dock- 
et No,  7244). 

Garfield  (FEMA 
Docket  No. 
7244). 

Tulsa  (FEMA 
Docket  No. 
7244). 
Oregon: 

Jackson 
(FEMA  Dock- 
et No.  7244). 

Jackson 

(FEMA  Dock- 
et No.  7244). 

Clackamas 
(FEMA  Dock- 
et No.  7244). 
Texas: 

Collin  (FEMA 
Docket  No. 
7244). 

Collin  (FEMA 
Docket  No. 
7248). 

Potter  and 
Randall 
(FEMA  Dock- 
et No.  7244). 


City  of  Lincoln 


City  of  Albuquer- 
que. 


City  of  Artesia 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


City  of  Carlsbad 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


City  of  Enid 


City  of  Norman 


Town  of  North 
Enid. 

City  of  Tulsa  ... 


Unincorporated 
Areas. 


City  of  Medford  .. 

City  of  West  Linn 

City  of  Allen  

City  of  Allen  

City  of  Amarillo   ... 


March  12,  1998,  March 
19,  1998,  Lincoln  Jour- 
nal Star. 

February  6,  1998,  Feb- 
ruary 13,  1998,  Albu- 
querque Journal. 

February  3,  1998,  Feb- 
ruary 10,  1998,  Artesia 
Daily  Press. 

February  6,  1998,  Feb- 
ruary 13,  1998,  Albu- 
querque Journal. 


March  18.  1998,  March 
25,  1998.  Albuquerque 
Journal. 


March  13,  1998,  March 
20,  1998,  Current  Argus. 


March  13,  1998,  March 
20,  1998  Current  Argus. 


December  3,  1997,  De- 
cember 10,  1997,  The 
Record  Courier. 


Apnl  16,  1998,  Apnl  23, 
1998,  Enid  News  and 
Eagle. 

March  3,  1998,  March  10, 
1998  Norman  Transcript. 

April  16,  1998,  April  23, 
1998,  Enid  News  and 
Eagle. 

Apnl  16,  1998,  April  23, 
1998,  Tulsa  World. 


March  12.  1998,  March 
19,  1998.  Medtord  Mail- 
Tnbune. 

March  12,  1998,  March 
19,  1998,  Medford  Mail- 
Tribune. 

Apnl  16,  1998,  Apnl  23, 
1998,  West  Linn  Tidings. 


February  4,  1998,  Feb- 
ruary 11,  1998,  Piano 
Star  Courier. 

Apnl  22,  1998,  Apnl  29, 
1998,  The  Allen  Amer- 
ican. 

February  19,  1998,  Feb- 
ruary 26,  1998,  Amarillo 
Daily  News. 


Chief  executive  officer  of 
community 


Effective  date  of 
modification 


Commu- 
nity No 


The  Honorable  Mike  Johanns,  Mayor, 
City  of  Lincoln,  555  South  10th 
Street,  Lincoln,  Nebraska  68508. 

The  Honorable  Martin  J  Chavez, 
Mayor,  City  of  Albuquerque.  P.O 
Box  1293,  Albuquerque.  New  Mex- 
ico 87103. 

The  Honorable  Ernest  Thompson. 
Mayor,  City  of  Artesia,  P.O  Box 
1310,  Artesia,  New  Mexico  88211- 
1310. 

The  Honorable  Tom  Rutherlord. 
Chairman.  Bernaillo  County  Board 
of  Commissioners.  2400  Broadway 
Southeast,  Albuquerque,  New  Mex- 
ico 87102. 

The  Honorable  Tom  Rutherford. 
Chairman,  Bernaillo  County  Board 
of  Commissioners,  2400  Broadway 
Southeast,  Albuquerque,  New  Mex- 
ico 87102 

The  Honorable  Gary  L.  Perkowski, 
Mayor,  City  of  Carlsbad,  P  O  Box 
1569,  Carlsbad,  New  Mexico 
88221-1569. 

The  Honorable  Stephen  Massey, 
County  Manager,  Eddy  County, 
P.O.  Box  1139,  Carlsbad,  New 
Mexico  88221-1139. 

The  Honorable  Jacques 

Etchegoyhen,  Chairman,  Douglas 
County  Board  of  Commissioners, 
P.O.  Box  218,  Minden,  Nevada 
89423. 

The  Honorable  Mike  Cooper,  Mayor. 
City  of  Enid,  P.O.  Box  1768,  Enid, 
Oklahoma  73702. 

The  Honorable  Bill  Nations.  Mayor, 
City  of  Norman,  P.O.  Box  370.  Nor- 
man, Oklahoma  73070-0370. 

The  Honorable  Chris  Scon,  Mayor. 
Town  of  North  Enid,  220  RecJwooo 
North  Enid,  Oklahoma  73701 

The  Honorable  M.  Susan  Savage, 
Mayor,  City  of  Tulsa,  200  Civic 
Center,  Tulsa,  Oklahoma  74103 

The  Honorable  Sue  Kupillas.  Chair- 
person, Jackson  County  Board  of 
Commissioners,  10  South  Oakdale. 
Room  200,  Medford,  Oregon  97501. 

The  Honorable  Jerry  Lausmann, 
Mayor,  City  of  Medford,  41 1  West 
Eighth  Street,  Medford,  Oregon 
97501. 

The  Honorable  Jill  Thorn.  Mayor,  City 
of  West  Linn.  P.O.  Box  48,  West 
Linn,  Oregon  97068-0048 


The    Honorable    Kevin    Lilly,  Mayor, 

City   of   Allen,    One    Butler  Circle, 

Allen,  Texas  75013. 

The  Honorable  Steve  Terrell.  Mayor, 

City    of    Allen,    One    Butler  Circle, 

Allen,  Texas  75013. 

The    Honorable    Kel    Seliger.  Mayor, 

City   of   Amanllo,    P.O.    Box  1971, 

Amanllo,  Texas  79150. 


February  17,  1998 


January  26,  1998 


January  12,  1998 


Janaury  26,  1998 


February  27,  1998 


February  20,  1998 


February  20.  1998 


November  6,  1997 


315273 


350002 


350016 


350001 


350001 


350017 


350120 


320008 


March  13,  1998 


February  13,  1998 


March  13,  1998 


March  16,  1998 


June  17.  1998 


June  17.  1998 


March  24.  1998 


January  9,  1998 


March  30.  1998 


January  30,  19?3 


400062 


400046 


400425 


405381 


415589 


410096 


4 1 0024 


480131 


480131 


180529 
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Dates  and  name  of  news- 

Chief executive  officer  of 

I 

Effective  date  of 

Commu- 

State and  county 

Location 

paper  where  notice  was 
published 

community 

modification 

1 

nity  No. 

Williamson 

City  of  Cedar  Park 

March  18,  1998,  March 

The     Honorable     Dorothy     Duckett. 

March  5.  1998 

481282 

(FEMA  Dock- 

25. 1998.  Hill  Country 

Mayor.    City    of    Cedar    Park.    City 

et  No.  7244). 

News. 

Hall.    600    North    Bell    Boulevard, 
Cedar  Park.  Texas  78613. 

Bexar,  Comal, 

City  of  CiPolo  

March  12,  1998,  March 

The  Honorable  Sam  Bauder,  Mayor. 

February  11,  1998 

480267 

and  Guada- 

19, 1998,  The  Herald. 

City  of  Cibolo.  P.O.  Box  88,  Cibolo. 

lupe  (FEMA 

Texas  78108. 

Docket  No. 

7244). 

Collin,  Dallas, 

City  of  Dallas  

February  3,  1998,  Fet>- 

The  Honorable  Ron  Kirk,  Mayor.  City 

January  20,  1998 

480171 

Denton, 

ruary  10,  1998,  Dallas 

of  Dallas.  1500  Marilla  Street.  Suite 

Kaufman, 

Morning  News. 

SEN,  Dallas,  Texas  75201. 

and  Rockwall 

(FEMA  Dock- 

et No.  7244). 

Dallas  (FEMA 

City  of  Dallas   

April  1,  1998,  Apnl  8, 

The  Honorable  Ron  Kirk,  Mayor,  City 

July  7.  1998  

480171 

Docket  No. 

1998,  Dallas  Morning 

of  Dallas,  1500  Manila  Street.  Suite 

7244). 

News. 

SEN.  Dallas.  Texas  7S201. 

El  Paso  (FEMA 

City  of  El  Paso  

February  3.  1998.  Feb- 

The  Honorable   Carlos   M.    Ramirez, 

January  16,  1998 

480214 

Docket  No. 

ruary  10,  1998.  El  Paso 

Mayor.  City  of  El  Paso.  Two  Civic 

7244). 

Times. 

Center     Plaza.     El     Paso.     Texas 
79901-1196. 

El  Paso  (FEMA 

City  of  El  Paso  

Apnl  23,  1998,  Apnl  30, 

The  Honorable  Carlos  M.   Ramirez. 

March  23,  1998.... 

480214 

Docket  No. 

1998,  El  Paso  Times. 

Mayor,  City  of  El  Paso,  Two  Civic 

7244). 

Center    Plaza,    El    Paso.    Texas 
79901-1196. 

Dallas  (FEMA 

City  of  Farmers 

Apnl  3,  1998,  April  10. 

The   Honorable   Bob   Phelps.   Mayor. 

July  9,  1998  

480174 

Docket  No. 

Branch. 

1998.  Metro  Crest 

City  of  Farmers  Branch,  P.O.  Box 

7244). 

News. 

819010,    Farmers    Branch,    Texas 
75381-9010. 

Tarrant  (FEMA 

City  of  Fori  Worth 

February  5.  1998.  Feb- 

The Honorable  Kenneth  Barr,  Mayor, 

January  20,  1998 

480596 

Docket  No. 

ruary  12.  1998.  Fort 

City  of  Fort  Worth,  City  Hall,  1000 

7244). 

Worth  Star-Telegram. 

Throckmorton    Street,    Fort   Worth, 
Texas  76102-6311. 

Tarrant  (FEMA 

City  of  Fort  Worth 

Apnl  17,  1998,  Apnl  24. 

The  Honorable  Kenneth  Barr,  Mayor, 

March  12,  1998  .... 

480596 

Docket  No. 

1998.  Fort  Worth  Star- 

City  of  Fort  Worth,  City  Hall,  1000 

7244). 

Telegram. 

Throckmorton    Street,    Fort   Worth, 
Texas  76102-6311. 

Dallas  (FEMA 

City  of  Grand  Prai- 

March 19,  1998.  March 

The     Honorable     Charles     England, 

February  25,  1998 

485472 

Docket  No. 

rie. 

26,  1998,  Grand  Prairie 

Mayor,  City  of  Grand  Prairie,  P.O. 

7244). 

News. 

Box  534045,  Grand  Praine,  Texas 
7S053-404S. 

Harns  (FEMA 

Unincorporated 

February  18,  1998.  Feb- 

The Honorable  Robert  Eckels,  Harns 

May  4,  1998 

480287 

Docket  No. 

Areas. 

ruary  25.  1 998,  Houston 

County     Judge,      1001      Preston 

7244). 

Chronicle. 

Street,  Suite  911,  Houston,  Texas 
77002. 

Tan-ant  (FEMA 

City  of  Hurst 

Apnl  21.  1998.  Apnl  28. 

The   Honorable   Bill   Souder,   Mayor, 

March  24,  1998  .... 

480601 

Docket  No. 

1998.  Dallas  Morning 

City  of   Hurst,    1505   Precinct   Line 

7244). 

News. 

Road,  Hurst,  Texas  76054. 

Dallas  (FEMA 

City  of  Mesqurte  ... 

Apnl  28.  1998.  May  5. 

The      Honorable      Mike      Anderson, 

March  30,  1998  .... 

485490 

Docket  No. 

1998.  Dallas  Morning 

Mayor.  City  of  Mesquite.  P.O.  Box 

7248). 

News 

850137,   Mesquite,  Texas  75185- 
0137. 
The     Honorable     John     Longstreet. 

■ 

Collin  (FEMA 

City  of  Piano  

February  4.  1998.  Feb- 

January 9,  1998  ... 

480140 

Docket  No. 

ruary  11,  1998,  Piano 

Mayor,   City   of    Piano,    P.O.    Box 

7244). 

Star  Couner. 

860358,  Piano,  Texas  75086-0358. 

Collin  (FEMA 

City  of  Piano  

Apnl  22.  1998.  Apnl  29, 

The     Honorable     John     Longstreet. 

March  19,  1998  .... 

480140 

Docket  No. 

1998.  Piano  Star  Cou- 

Mayor,   City    of    Piano.    P.O.    Box 

7244). 

rier. 

86Cfe58,  Piano,  Texas  75086-03S8. 

Bexar,  Comal, 

City  of  Schertz  

March  12,  1998,  March 

The  Honorable  Hal  Baldwin,  Mayor, 

February  11,  1998 

480269 

and  Guada- 

19. 1998.  The  Herald. 

City    of   Schertz.    P.O.    Drawer   1, 

lupe  (FEMA 

Schertz,  Texas  78154. 

Docket  No. 

7244). 

Washington: 

Pierce  (FEMA 

City  of  Orting 

March  17,  1998.  March 

The    Honorable    Guy    S.    Colorossi. 

February  26,  1998 

530143 

Docket  No. 

24,  1998,  Pierce  County 

Mayor.    City    of   Orting,    P.O.    Box 

7244). 

Herald. 

489.    Orting,    Washington    98360- 
0489. 
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State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of                 Effective  date  of 
community                        '        modification 

Commu- 
nity No 

Columbia 
(FEMA  Dock- 
et No.  7244). 

Unincorporated 
Areas. 

March  4,  1998,  March  11, 
1998,  Dayton  Chronicle. 

The  Honorable  Charles  G.   Reeves, 
Chairman,  Columbia  County  Board 
of  Commissioners,  341  East  Mam, 
Dayton,  Washington  99328. 

June  9.  1998 

530029 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated;  August  10,  1998. 

Michael  J.  Armstrong, 

Associate  Director  for  Mitigation. 

|FR  Doc.  98-23069  Filed  8-26-98;  8:45  am] 

BILUNG  C»(}€  67ia-04-l> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

summary:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
in  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  S\V.,  Washington,  DC 
20472,  (202)  646-3461. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 


base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  44  CFR  part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory- 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulaton,' 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 


Executive  Order  12778.  Civil  Justice 
Reform. 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Fart  67 

Administrative  practice  and 
procedure,  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  to  read  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U  SC.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp  .  p.  329;  E.O  12127,  44  FR  19367. 
3  CFR.  1979  Comp.  p  376 

§67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
follows: 


tDeptti  in 

feet  atx)ve 

Source  of  tkxxling  and  location 

grourxJ 
'  EievatKXi 

in  leet 

(NGVD) 

ARIZONA 

Ouartzslte    (Town),    La    Paz 

County  (FEMA  Docket  No. 

7246) 

Tyson  Wash: 

Approximately  2,500  feet 

downstream  o1  Tyson  Drive 

•816 

Approximately  1,100  feet  up- 

stream of  Tyson  Drive  

■836 

Plymouth  Wash: 

Approximately  500  feet  up- 

stream of  confluerrce  with 

Tyson  Wash 

•830 

Just  downstream  of  Plymouth 

Road  

•877 

Plomosa  Wash: 

Approximately  750  feel  up- 

stream of  confluence  with 

Tyson  Wash  

•852 

Approximately  1,500  feet  up- 

stream of  Plymouth  Road  . 

•901 

La  Cholla  Wash — Mam  Branch: 

At  confluence  with  Tyson 

Wash  

•840 

Approximately  5,900  feet  up- 

stream of  Kofa  Road  

•917 

La  Cholla  Wash— North 

Branch: 

Approximately  1 .200  feet 

downstream  of  Tyson 

Dnve  

•823 
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Source  of  flooding  and  location 


aDeo'ti  in 
feet  above 

ground 

■  Elevation 

in  feet 

(NGVD) 


Approximately  1.000  feet 
upstream  of  Kota  Road  .. 
Maps  are  available  for  In- 
spection at  the  Town  of 
Quartzsite  Otiice  of  Planning 
and  Zoning,  Town  Hall.  465 
North  Plymouth,  Quartzsite, 
Arizona 


CALIFORNIA 


Burbank  (City),  Los  Angeles 
County  (FEMA  Docket  No. 
7246) 

Lockheed  Dram  Channel: 

At  confluence  with  Burbank 
Western  Flood  Control 
Channel  

Approximately  1.1  miles  up- 
stream of  access  road  

Lake  Street  Ovetilow: 

Approximately  410  feet 
downstream  of  Chestnut 
Street  

Approximately  310  feet  up- 
stream of  Chestnut  Street 
North  Overllow: 

At  confluence  with  Lockheed 
Dram  Channel  

At  divergence  from  Lockheed 

Dram  Channel 

Flow  Along  Empire  Avenue: 

Approximately  140  feet 
downstream  of  Hollywood 
Way  

Approximately  0.4  mile  up- 
stream of  Hollywood  Way 

Maps  are  available  for  in- 
spection at  the  City  of  Bur- 
Dank  Department  of  Public 
Works,  275  East  Olive  Ave- 
nue, Burbank,  California. 


Morgan  Hill  (City),  Santa 
Clara  County  (FEMA 
Docket  No.  7226) 

Madrone  Channel: 

Approximately  300  feet 
downstream  of  East  Dunne 
Avenue  

Just  downstream  of  Cochran 

Road  

Tennant  Creek: 

Approximately  0.5  mile  down- 
stream of  Fountain  Oaks 
Drive   

Approximately  0.25  mile  up- 
stream of  Fountain  Oaks 

Drive   

Watsonville  Road  Overflow: 

At  convergence  with  Llagas 
Creek  

West  of  El  Camino  Real  and 
400  feet  south  of 

Watsonville  Road 

West  Little  Llagas  Creek: 

Approximately  3,000  feet 
downstream  of  Monterey 
Highway  

Just  upstream  of  Watsonville 
Road  

Along  Del  Monte  Avenue. 
1 ,000  feet  north  of  Wright 
Avenue  

Approximately  1,800  feet  up- 
stream of  Llagas  Road  


•870 


•578 
•711 

•576 
•577 

•592 
•641 

•669 
•691 


•353 
•378 

•347 
•361 
•303 
•319 

•316 
•321 

•352 
•384 


Source  ot  flooding  and  location 


»Depth  in 
feet  above 

ground. 

■  Elevation 

in  feet 

(NGVD) 


Maps  are  available  for  in- 
spection at  the  City  of  Mor- 
gan Hill  Public  Works  Depart- 
ment, 100  Edes  Court,  Mor- 
gan Hill,  California. 


Santa 
(FEMA 


Santa    Clara    (City), 
Clara       County 
Docket  No.  7246) 

San  Tomas  Aquino  Creek: 
jLSt  upstream  of  Old  Moun- 
tain View  Alviso  Road  

Approximately  300  feet  up- 
stream of  Monroe  Street  ... 

Maps  are  available  for  in- 
spection at  the  City  of  Santa 
Clara  Department  of  Public 
Works,  1 500  Warburton  Ave- 
nue. Santa  Clara,  California. 


KANSAS 


Perry  (City),  Jefferson  County 
(FEMA  Docket  No.  7250) 

Kansas  River: 

Approximately  1  mile  south- 
east of  Cedar  Street  at  the 
southeasternmost  cor- 
porate limit  

Approximately  200  feet  south 

of  Bridge  Street  

Delaware  River: 

At  Union  Pacific  Railroad 
crossing  over  Delaware 
River   

Maps  are  available  for  In- 
spection at  the  City  ot  Perry 
City  Hall,  119  Elm  Street, 
Perry,  Kansas, 

Note:  To  convert  from  NGVD 
to  NAVD,  add  0.26  foot. 


LOUISIANA 


Lafayette  Parish  (and  Incor- 
porated Areas)  (FEMA 
Docket  No.  7246) 

Bayou  Queue  de  Tortue: 

Approximately  2,400  feet 
downstream  of  State  Route 
719,  at  confluence  of 
South  Branch  

Just  upstream  of  State  Route 

343  

Duson  Branch: 

Approximately  1 ,420  feet 
downstream  of  U.S.  Route 
90  

Approximately  70  feet  up- 
stream of  Anderson  Road 
North  Branch: 

Approximately  1,300  feet 
downstream  of  U.S.  Route 
90  

Approximately  600  feet  up- 
stream of  State  Route 

1096  

South  Branch: 

At  confluence  with  Bayou 
Queue  de  Tortue  

At  divergence  from  Bayou 

Queue  de  Tortue  

Maps  are  available  for  in- 
spection at  806  First  Street, 

Duson,  Louisiana. 


•11 
•53 


+846 
+850 

+850 


•27 
•32 

•31 
•33 

•29 

•31 

•28 
•31 


sDepin  in 

feet  above 

Source  of  flooding  and  location 

ground 
•  Elevation 

in  feet 

(NGVD) 

Maps  are  available  for  in- 

spection at  707  West  Uni- 

versity Avenue,  Lafayette, 

Louisiana. 

Natchez                      (Village), 

Natchitoches             Parish 

(FEMA  Docket  No.  7246) 

Bayou  Natchez: 

Approximately  4/5  mile  down- 

stream of  Mam  Street  near 

corporate  limits  

•106 

Approximately  9/10  mile  up- 

stream of  Main  Street  near 

corporate  limits  

•106 

Maps  are  available  for  In- 

spection at  181  Main  Street, 

Natchez.  Louisiana. 

Natchitoches   Parish    (Unin- 

corporated Areas)   (FEMA 

Docket  No.  7246) 

Cane  River-Old  River-Bayou 

Natchez: 

Cane  River-Red  Bayou  Di- 

version Canal  at  Parish 

t)oundary,  approximately  1 

mile  downstream  of  con- 

fluence with  Cane  River  .... 

•99 

Cane  River  approximately  1 .5 

miles  upstream  of  State 

Route  119  

•104 

Old  River  at  City  of 

Natchitoches  southwest 

corporate  limits,  just  down- 

stream of  State  Route  1  .... 

•110 

Bayou  Bonna  Vista: 

At  confluence  with  Winn 

Creek  

•154 

At  Natchitoches  Parish  cor- 

porate limits,  approximately 

2.2  miles  upstream  of  con- 

fluence with  Winn  Creek  ... 

•163 

Cox  Branch: 

At  confluence  with  Bayou  Du- 

Pont  

•141 

At  Natchitoches  Parish  cor- 

porate limits,  approximately 

2  miles  upstream  of  Louisi- 

ana Highway  120 

•162 

Bayou  DuPont: 

At  confluence  with  Little  River 

•129 

At  Louisiana  Highway  120  .... 

•145 

Winn  Creek: 

At  confluence  with  Bayou  Du- 

Pont   

•136 

At  Parish  Route  349 

•195 

Maps  are  available  for  in- 

spection at  203  St.  Denis, 

Room  116.  Natchitoches, 

Louisiana. 

Richland    Parish    (Unincor- 

porated     Areas)      (FEMA 

Docket  No.  7246) 

Bayou  Macon: 

Approximately  4  miles  down- 

stream of  Interstate  20  

•75 

Approximately  5.4  miles  up- 

stream of  U.S.  80  

•79 
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Source  of  flooding  and  location 


Maps  are  available  for  in- 
spection at  Courthouse 
Square,  Richland  Parish, 
Louisiana. 


NEVADA 


Fallon  (City),  Churchill 
County  (FEMA  Docket  No. 
7246) 

New  River  Dram: 

At  Harrigan  Road  

Approximately  75  feet  up- 
stream of  Taylor  Place  

Maps  are  available  for  in- 
spection at  the  City  of  Fallon 
City  Hall,  Building  Inspector's 
Otiice,  55  West  Williams  Av- 
enue, Fallon,  Nevada. 


Churchill  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7246) 

New  River  Drain: 
Just  upstream  of  Harrigan 

Road  

At  divergence  from  Carson 

River  


Maps  are  available  for  in- 
spection at  the  Churchill 
County  Planning  Department, 
180  West  First  Street,  Fallon, 
Nevada. 


OKLAHOMA 


Cleveland  County  (and  In- 
corporated Areas)  (FEMA 
Docket  No.  7246) 

Chouteau  Creek  (North  of  Lex- 
ington): 
Just  downstream  of  Bryant 

Road  

Just  upstream  of  Bryant 

Road  

Just  upstream  of  Cemetery 

Road  

Dripping  Springs  Creek: 
Just  downstream  of  Ceme- 
tery Road  

At  confluence  with  Chouteau 
Creek  

Maps  are  available  for  in- 
spection at  201  South 
Jones,  Norman,  Oklahoma. 

Maps  are  available  for  in- 
spection at  12031 
Slaughterville  Road,  Lexing- 
ton, Oklahoma. 


TEXAS 


Lulina  (City),  Caldwell  County 
(FEMA  Docket  No.  7246) 

San  Marcos  River: 
At  the  southernmost  cor- 
porate limits  of  the  City  of 

Luling  

Approximately  4,000  feet  up- 
stream of  U.S.  Highway  80 
Maps  are  available  for  in- 
spection at  the  City  of  Luling 
City  Secretary's  Office,  City 
Hall,  509  East  Crockett, 
Luling,  Texas. 


»Depth  in 
feet  above 

ground. 

■  Elevation 

in  teet 

(NGVD) 


•3,956 
•3.967 


•3,956 
•3,974 


•1,071 
•1,073 
•1,124 

•1,107 
•1,085 


•360 
•363 


Source  ol  flooding  and  location 


•  Depth  in 
feet  atx)ve 

ground 

■  Elevation 

in  feet 

(NGVD) 


Martindale  (Town),  Caldwell 
County  (FEMA  Docket  No. 
7246) 

San  Marcos  River: 
Approximately  400  feet 
downstream  of  FM  1979  at 
the  southeastern  corporate 

limits 

Approximately  0.5  mile  up- 
stream of  access  road  

Martindale  Diversion: 
Approximately  0.5  mile  down- 
stream of  FM  1979  at  the 
southern  corporate  limits  ... 
Just  downstream  of  FM  1979 
at  the  divergence  from  San 

Marcos  River  

Maps  are  available  for  in- 
spection at  the  Town  of 
Martindale  Town  Hall,  409 
Main  Street,  Martindale, 
Texas. 


Bastrop  County  (and  Incor- 
porated Areas)  (FEMA 
Docket  No.  7246) 

Cedar  Creek: 
Approximately  5,600  feet 

downstream  of  FM  535  

Approximately  200  feet 

downstream  of  Watts  Lane 
Just  downstream  of  FM  812 
Maps  are  available  for  Irv 
spection  at  the  County 
Courthouse,  804  Pecan 
Street,  Bastrop,  Texas. 


Caldwell  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7246) 

San  Marcos  River: 

At  confluence  of  Plum  Creek 

Just  upstream  of  U.S.  High- 
way 10  

Just  upstream  of  U.S.  High- 
way 90  

Just  upstream  of  State  High- 
way 671    

Just  upstream  of  State  High- 
way 20  

Just  upstream  of  FM  1977  .... 

Just  upstream  of  County 

Road  21  

Bypass  Creek: 

At  confluence  with  San 
Marcos  River  

Approximately  150  feet  up- 
stream of  Camp  Gary  ac- 
cess road  

Martindale  Diversion: 

Approximately  2.8  miles 
downstream  of  FM  1979  at 
the  convergence  with  San 
Marcos  River  

Just  downstream  of  FM  1979 
at  the  divergence  from  San 

Marcos  River  

Brushy  Creek: 

Approximately  1  mile  down- 
stream of  Highway  21    

Just  upstream  of  Highway  21 
at  the  northwest  county 
boundary  


•515 
•538 

•512 
•522 


•411 

•432 

•451 


•341 

•355 

•379 

•409 

•442 
•485 

•564 
•553 
•577 


•500 
•522 
•539 
•542 


Source  of  flooding  and  location 


tDept"-  I" 
tee;  atjove 

grouOQ 

■  Eievatior 

in  lee! 

iNGVD 


Maps  are  available  for  Irv 
spection  at  the  Caldwell 
County  Courthouse.  Mam 
and  San  Antonio  Streets, 
Lockhart.  Texas. 


Ellis  County  (and  Incor- 
porated Areas)  (FEMA 
Docket  No.  7218) 

Chambers  Creek: 
Just  downstream  of  Interstate 

35E   

At  confluence  of  North  and 
South  Fork  Chambers 

Creek  

North  Fork  Chambers  Creek: 
Al  confluence  with  South 

Fork  Chambers  Creek  

Approximately  1,000  feet  up- 
stream of  Auburn  Road  

Greathouse  Branch: 

At  confluence  with  Chambers 
Creek  

Approximately  3,700  teet  up- 
stream of  FM  66  (Maypearl 

Road)  

Grove  Creek: 

At  confluence  with  Red  Oak 
Creek  

Just  upstream  of  Boyce  Road 

Approximately  4.700  feet 
downstream  of  U.S.  Route 

77  

Waxahachie  Creek: 

Approximately  1 ,300  feet  up- 
stream of  Interstate  35E  ... 

Just  upstream  of  the  South- 
em  Pacific  Railroad  

Approximately  500  feet  up- 
stream of  FM  1387  

Little  Creek: 

Approximately  0.75  mile 
downstream  of  Cockrell  Hill 
Road  

Approximately  2,200  feet 
downstream  of  Cockrell  Hill 
Road  


Maps  are  available  for  In- 
spection at  the  Ellis  County 
Courthouse.  Waxahachie. 
Texas. 

Maps  are  available  for  In- 
spection at  the  City  of 
Maypearl  City  Hall, 
Maypearl.  Texas. 

Maps  are  available  for  in- 
spection at  the  City  of 
Midlothian  City  Hall,  104 
West  Avenue  E, 
Midlothian.  Texas.. 

Maps  are  available  for  in- 
spection at  the  City  of 
Palmer  City  Hall.  Palmer. 
Texas. 

Maps  are  available  for  in- 
spection at  the  City  of 
Ovilla  City  Hall,  Ovilla, 
Texas . 

Maps  are  available  for  In- 
spection at  the  City  of 
Waxahachie  City  Hall,  4Ci 
South  Rogers  Street, 
Waxahachie,  Texas  . 


•476 
•505 

•505 
•557 

•504 

•676 

•369 
•466 

•586 

•559 
•564 
•707 

•637 
•646 
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1    xDeptn  in 

feet  at50ve 

Source  of  flooding  and  location 

ground. 
■  Elevation 

in  feet 

(NGVD) 

WASHINGTON 

Mason     County      (Unincor- 

porated     Areas)      (FEMA 

Docket  No.  7246) 

Skokomish  River: 

Just  upstream  of  State  Route 

106  

•17 

Approximately  2,000  feet 

downstream  of  confluence 

of  North  and  Southi  Fork 

Skokomish  Rivers  

•52 

Maps  are  available  for  in- 

spection at  the  Mason 

County  Department  of  Com- 

munity Development,  41 1 

North  Fifth  Street.  Shelton, 

Washington. 

Okanogan  County  (Unincor- 

porated     Areas)      (FEMA 

Docket  No.  7246) 

Early  Winters  Creek: 

Approximately  0.5  mile  down- 
stream of  State  Highway 

20 

#5 

Approximately  0.5  mile  up- 

stream of  State  Highway 

20 

#5 

Maps  are  available  for  in- 

spection at  the  Okanogan 

County  Planning  and  Devel- 

opment Office,  237  Fourth 

Avenue,  Okanogan.  Wash- 

ington. 

WYOMING 

Ranchester    (Town),     Sheri- 

dan County  (FEMA  Docket 

No.  7246) 

Tongue  River: 

At  the  southeastern  corner  of 

the  corporate  limit        

"3  742 

Just  upstream  of  Wolf  Creek 

County  Road 

•3,761 

Approximately  300  feet  west 

of  the  intersection  of 

Fourth  Avenue  West  and 

Rawlings  Drive,  along 

Rawllngs  Drive 

•3.767 

Five  Mile  Creek: 

Approximately  1 ,200  feet 

downstream  of  U.S.  Route 

14  

•3,763 

Just  upstream  of  U.S.  Route 

14  

•3,773 

Just  upstream  of  an 

unnamed  road  in  the  north- 

western corner  of  Town  

•3,785 

Maps  are  available  for  in- 

spection at  the  Town  Clerk's 

Office,  145  Coffeen  Street, 

Ranchester,  Wyoming. 

Thermopolis     (Town),     Hot 

Springs     County     (FEMA 

Docket  No.  7246) 

Big  Horn  River: 

At  the  northeasternmost  cor- 

porate limit,  approximately 

4,900  feei  downstream  of 

State  Park  Street  

•4.302 

»Depth  in 
feet  above 

Source  of  flooding  and  location          .  §[0^31,0^ 

in  feet 
(NGVD) 

At  the  southernmost  cor- 
porate limit,  approximately 
4,400  feet  upstream  of 

Eighth  Street 

Maps  are  available  for  in- 
spection at  the  Town  of 
Thermopolis  Town  Hall,  420 
Broadway,  Thermopolis,  Wy- 
oming. 

•4,332 

(('.itnlog  of  Federal  Domestic  Assistance  No. 
83.100.  ■Flood  Insurance") 

Dated:  .August  10,  1998. 
Michael  J.  Arm.strong, 

Associate  Director  for  Mitigation. 

|FR  Doc.  98-23067  Filed  8-26-98;  8:45  am] 

BILUNG  CODE  6718-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[MD  Docket  No.  98-^6;  DA  98-1553] 

Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  1998 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
portions  of  the  Commission's  rules  that 
were  published  in  the  Federal  Register 
of  August  11,  1998  (63  FR  42734). 

EFFECTIVE  DATE:  August  27,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Johnson,  Office  of  Managing 
Director,  (202)  418-0445  or  Martha 
Contee,  Public  Service  Division,  (202) 
418-0192. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Communications  Commission 
published  a  document  establishing  fee 
collection  dates  in  the  Federal  Register 
of  August  11,  1998  (63  FR  42734).  In 
rule  FR  Doc.  98^21259,  published  on 
August  11.  1998,  (63  FR  42734)  make 
the  following  correction: 

1.  On  page  42735,  in  the  first  column, 
the  dates  are  corrected  to  read  as 
follows: 

Adopted:  August  20,  1998. 
Released:  August  21,  1998. 

Federal  Communications  Commission. 
William  F.  Caton, 

Deputy  Secretary. 

|FR  Doc.  98-22945  Filed  8-26-98;  8:45  ami 

eiLUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[CS  Docket  No.  97-248;  RM  No.  9097;  FCC 
98-189] 

Development  of  Competition  and 
Diversity  in  Video  Programming 
Distribution  and  Carriage 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  Section  628  of  the 
Communications  Act  prohibits  unfair  or 
discriminatory  practices  in  the  sale  of 
satellite  cable  and  satellite  broadcast 
programming.  Section  628  is  intended 
to  increase  competition  and  diversity  in 
the  multichannel  video  programming 
market,  as  well  as  to  foster  the 
development  of  competition  to 
traditional  cable  systems,  by  prescribing 
regulations  that  govern  the  access  by 
competing  multichannel  systems  to 
cable  programming  services. 
DATES:  This  rule  contains  information 
collection  requirements  that  have  not 
been  approved  by  the  Office  of 
Management  and  Budget  ("OMB").  The 
Commission  will  publish  a  document  in 
the  Federal  Register  announcing  the 
effective  date  of  this  rule.  Written 
comments  by  the  public  on  the  modified 
information  collection  requirements 
contained  should  be  submitted  on  or 
before  October  26,  1998.  If  you 
anticipate  that  you  will  be  submitting 
comments  on  the  modified  information 
collection  requirements,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  A  copy  of  any  comments  on 
the  modified  information  collection 
requirements  contained  herein  should 
be  submitted  to  Judy  Boley,  Federal 
Communications,  Room  234,  1919  M 
St.,  NW,  Washington,  DC  20554  or  via 
internet  to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  concerning  the 
Report  and  Order  contact  Steve 
Broeckaert  at  (202)  418-7200  or  via 
internet  at  sbroecka@fcc.gov.  For 
additional  information  concerning  the 
proposed  and/or  modified  information 
collection  requirements  contained  in  the 
Report  and  Order  contact  Judy  Boley  at 
(202)  418-0214  or  via  internet  at 
jboley@fcc.gov. 

Paperwork  Reduction  Act 

The  requirements  contained  in  this 
Report  and  Order  have  been  analyzed 


programmi 
programmi 
consumers 
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with  respect  to  the  Paperwork. 
Reduction  Act  of  1995  (the  "1995  Act") 
and  would  impose  modified 
information  collection  requirements  on 
the  public.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  to  take  this  opportunity  to 
comment  on  the  proposed  information 
collection  requirements  contained  in 
this  Notice,  as  required  by  the  1995  Act. 
Public  comments  are  due  October  26, 
1998  and  then  implementation  of  any 
modified  requirements  will  be  subject  to 
approval  by  the  Office  of  Management 
and  Budget  ("OMB")  as  prescribed  by 
the  1995  Act.  Comments  should 
address:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
OMB  Approval  Number:  3060-XXXX. 
Title:  Section  76.1003  Adjudicatory 
proceedings. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 
Number  of  Respondents:  24. 
Estimated  Time  Per  Response:  4—30 
hours. 
Frequency  of  Response:  On  occasion. 
Total  Annual  Burden  to  Respondents: 
408  hours. 

Total  Annual  Cost  to  Respondents: 
$54,360. 

Needs  and  Uses:  The  information 
disclosed  and  collected  in  these 
proceedings  has  been  used  by 
Commission  staff  to  resolve  disputes 
alleging  unfair  methods  of  competition 
and  deceptive  practices  where  the 
purpose  or  effect  of  which  is  to  hinder 
significantly  or  to  prevent  any 
multichannel  video  programming 
distributor  from  providing  satellite  cable 
programming  or  satellite  broadcast 
programming  to  subscribers  or 
consumers. 


Synopsis 

1.  The  Report  and  Order  addresses  the 
issues  raised  in  the  Memorandum 
Opinion  and  Order  and  Notice  of 
Proposed  Rulemaking  in  CS  Docket  No. 
97-248,  63  FR  1943  (December  18, 
1997)  {"NPRM").  regarding  proposed 
amendments  to  the  rules  promulgated 


pursuant  to  section  628  of  the 
Communications  Act  (47  USC  §  548). 

2.  Sanctions.  The  Commission's 
existing  statutory  forfeiture  authority 
can  be  used  in  appropriate 
circumstances  as  an  enforcement 
mechanism  for  program  access 
violations.  Restitution  in  the  form  of 
damages  is  also  an  appropriate  remedy 
to  return  improper  gains  obtained  by 
vertically-integrated  programmers  to 
unjustly  injured  MVPDs.  However,  the 
law  of  program  access  continues  to  be 
refined,  and  it  is  not  appropriate  in  all 
instances  to  impose  damages  for 
program  access  violations.  Section  628 
permits  the  Commission  to  exercise 
discretion  in  this  area.  Where  a  program 
access  defendant  relies  upon  a  good 
faith  interpretation  of  an  ambiguous 
aspect  of  the  program  access  provisions 
for  which  there  is  no  guidance,  we  do 
not  believe  it  would  promote 
competition,  or  otherwise  benefit  the 
video  marketplace,  to  require  damages 
from  a  programming  provider  in  such 
circumstances.  Where  a  program  access 
defendant  knew,  or  should  have  known, 
that  it  was  engaging  in  conduct  violative 
of  section  628.  damages  are  appropriate 
and  will  be  imposed.  The  Commission 
has  the  authority  to  assess  forfeitures 
and  damages  separately  and  in 
combination  depending  upon  the 
circumstances  of  a  given  case.  The 
Commission  also  retains  the  authority  to 
issue  entirely  prospective  relief  as  it  has 
in  previous  decisions. 

3.  Damages  can  best  be  calculated  on 
a  case-by-case  basis  using  procedures 
similar  to  those  employed  bv  the 
Commission  in  adjudicating  common 
carrier  formal  complaints.  The  most 
efficient  method  by  which  to  administer 
damages  is  to  provide  the  Commission 
with  discretion  to  bifurcate  the  violation 
determination  from  any  damages 
adjudication.  The  Report  and  Order 
requires  that  a  complainant  seeking 
damages  for  a  program  access  violation 
must  file  as  part  of  its  complaint  either: 

(a)  A  detailed  computation  of 
damages,  including  supporting 
documentation  and  materials;  or 

(b)  An  explanation  of: 

(i)  What  information  not  in  the 
possession  of  the  complaining  party  is 
necessary  to  develop  a  detailed 
computation  of  damages; 

(ii)  Why  such  information  is 
unavailable  to  the  complaining  party; 

(iii)  The  factual  basis  the  complainant 
has  for  believing  that  such  evidence  of 
damages  exists;  and 

(iv)  A  detailed  outline  of  the 
methodology  that  would  be  used  to 
create  a  computation  of  damages  with 
such  evidence. 


Where  a  violation  is  found,  the  Cable 
Services  Bureau  ("Bureau")  will 
indicate  in  its  order  whether  the 
violation  is  the  type  for  which  the 
Commission  will  impose  damages  or 
forfeitures.  The  burden  of  proof 
regarding  damages  rests  with  the 
complainant,  who  must  demonstrate 
with  specificity  the  damages  arising 
from  the  program  access  violation. 

4.  The  Commission  may  adjudicate 
damages  by  determining  the  sufficiency 
of  the  damages  calculation  or 
computation  methodology  submitted  by 
the  complainant.  Where  the 
Commission  issues  a  written  order 
approving  or  modifying  a  damages 
calculation,  the  defendant  shall 
recompense  the  complainant  as  directed 
in  the  Commission's  order.  Where  the 
Commission  issues  a  written  order 
approving  or  modifying  a  damages 
computation  methodology,  the  parties 
shall  negotiate  in  good  faith  to  reach  an 
agreement  on  the  exact  amount  of 
damages  pursuant  to  the  Commission- 
mandated  methodology.  To  ensure  that 
the  parties  are  diligent  in  their 
negotiations  to  apply  the  approved 
methodology,  the  Commission  will 
require  that,  within  thirty  days  of  the 
date  the  damages  computation  method 
is  approved  and  released,  the  parties 
must  file  with  the  Commission  a  joint 
statement  which  will  do  one  of  the 
following:  (1)  detail  the  parties' 
agreement  as  to  the  amount  of  damages; 

(2)  state  that  the  parties  are  continumg 
to  negotiate  in  good  faith  and  request 
that  the  parties  be  given  an  extension  of 
time  to  continue  such  negotiations,  or 

(3)  detail  the  bases  for  the  continuing 
dispute  and  the  reasons  why  no 
agreement  can  be  reached.  In  cases  in 
which  the  parties  cannot  resolve  the 
amount  of  damages  within  a  reasonable 
time  period,  the  Commission  retains  the 
right  to  determine  the  actual  amount  of 
damages  on  its  own.  or  through  referral 
to  an  ALJ. 

5.  Time  Limits.  Denial  of 
programming  cases  (unreasonable 
refusal  to  sell,  petitions  for  exclusivity, 
and  exclusivity  complaints)  should  be 
resolved  within  five  months  of  the 
submission  of  the  complaint  to  the 
Commission.  All  other  program  access 
complaints,  including  price 
discrimination  cases,  should  be  resolved 
within  nine  months  of  the  submission  of 
the  complaint  to  the  Commission. 
Where  the  Commission  bifurcates  the 
program  access  violation  determination 
from  a  damages  determination,  the  time 
limits  adopted  by  the  Comnission  apply 
solely  to  the  resolution  of  the  program 
access  violation.  The  time  limits 
contemplate  resolution  times  applicable 
to  most  typical  program  access  disputes 
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which  do  not  involve  complex  or 
repeated  discovery,  pleading  extensions 
or  extra  pleadings  based  upon  new- 
information,  or  requests  that  the 
Commission  stay  proceedings  pending 
settlement  negotiations.  Where  the 
parties  to  a  program  access  dispute 
submit  a  motion  to  stay  proceedings 
pending  settlement  discussions,  the 
Commission  will  afford  the  parties  the 
time  necessary  to  determine  whether  a 
negotiated  settlement  is  possible.  If 
parties  choose  to  pursue  negotiations 
time  limits  will  be  suspended.  Program 
access  defendants  must  file  an  answer 
within  20  days  of  service  of  the 
complaint,  unless  otherwise  directed  by 
the  Commission.  Program  access 
complainants  must  file  a  reply  within 
15  days  of  service  of  the  answer,  unless 
otherwise  directed  by  the  Commission. 

6.  Discovery.  The  Commission  retains 
the  current  system  of  Commission- 
controlled  discovery.  Discovery-  as-of- 
right,  or  expanded  discoverv',  will  not 
improve  the  quality  or  efficiency  of  the 
Commission's  resolution  of  program 
access  complaints.  The  Commission 
clarifies  its  rules  to  provide  that,  to  the 
extent  that  a  defendant  expressly 
references  and  relies  upon  a  document 
or  documents  within  its  control  in 
responding  to  a  program  access 
complaint,  the  defendant  must  attach 
that  document  or  documents  to  its 
answer.  The  Commission  adopts  the 
standardized  protective  order  that  was 
attached  to  the  NPRM  for  program 
access  matters  with  several  minor 
revisions. 

7.  Terrestrial  Delivery  of 
Programming.  The  Commission 
concludes  that  the  record  developed  in 
this  proceeding  fails  to  establish  that  the 
conduct  complained  of,  i.e.,  moving  the 
transmission  of  programming  from 
satellite  to  terrestrial  delivery  to  avoid 
the  program  access  rules,  is  significant 
and  causing  demonstrative  competitive 
harm  at  this  time.  In  circumstances 
where  anti-competitive  harm  has  not 
been  demonstrated,  the  Commission 
perceives  no  reason  to  impose  detailed 
rules  on  the  movement  of  programming 
from  satellite  delivery  to  terrestrial 
delivery  that  would  unnecessarily  inject 
the  Commission  into  the  day-to-day 
business  decisions  of  vertically- 
integrated  programmers.  While  the 
record  does  not  indicate  a  significant 
anti-competitive  impact  necessitating 
Commission  action  at  this  time,  the 
Commission  believes  that  the  issue  of 
terrestrial  distribution  of  programming 
could  eventually  have  substantial 
impact  on  the  ability  of  alternative 
MVPDs  to  compete  in  the  video 
marketplace.  The  Commission  will 
continue  to  monitor  this  issue  and  its 


impact  on  competition  in  the  video 
marketplace. 

8.  Buying  Groups:  Joint  and  Several 
Liability.  The  record  justifies  adopting 
an  alternative  method  to  joint  and 
several  liability  that  buying  groups  can 
satisfy  which  ensures  that  programming 
distributors  are  adequately  protected 
from  excessive  financial  risk.  To  qualify 
for  the  alternative  to  joint  and  several 
liability,  buying  groups  must  maintain 
liquid  cash  or  credit  reserves  [i.e.,  cash, 
cash  equivalents,  or  letters  or  lines  of 
credit)  equal  to  cover  the  cost  of  one 
month's  programming  for  all  of  the 
buying  groups  members.  In  addition, 
each  member  of  the  buying  group  will 
remain  liable  to  the  programmer  for  its 
pro-rata  share  of  the  buying  group's 
programming.  Under  this  approach,  the 
alternative  financial  assurances  method 
is  available  to  buying  groups  of  all  sizes. 
At  the  same  time,  programming 
providers  are  adequately  protected  from 
the  catastrophic  default  by  multiple 
members  of  a  buying  group.  If  multiple 
members  of  a  particular  buying  group 
default  on  their  obligations  to  the 
buying  group,  and  the  buying  group  is 
unable  to  meet  its  obligations  with 
existing  resources,  the  programming 
provider  is  ensured  payment  for  all 
programming  thus  far  provided.  At  such 
point,  the  programming  provider  would 
have  the  option  of  terminating  its 
contract  with  the  buying  group, 
retaining  the  one  month's  programming 
fees,  and  contracting  with  buying  group 
members  on  terms  negotiated  between 
the  programmers  and  the  individual 
MVPDs.  Alternatively,  the  programming 
provider  could  retain  only  the  portion  of 
the  one  month's  programming  fees  that 
were  actually  defaulted  upon,  continue 
providing  programming  to  the  buying 
group,  and  look  to  the  individual 
member  for  the  balance  of  its  pro-rata 
share  of  the  buying  groups'  contractual 
obligations. 

Final  Regulatory  Flexibility  Analysis 

9.  Background.  As  required  by  the 
Regulatory  Flexibility  Act  (RFA).  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  was  incorporated  into  the 
Notice  of  Proposed  Rule  Making 
("NPRM")  in  this  proceeding.  The 
Commission  sought  written  public 
comment  on  the  possible  impact  of  the 
proposed  policies  and  rules  on  small 
entities  in  the  NPRM.  including 
comments  on  the  IRFA.  This  Final 
Regulatory  Flexibility  Analysis 
(••FRFA")'in  this  Report  and  Order 
("Order")  conforms  to  the  RFA. 

1.  Need  for  Action  and  Objectives  of 
the  Rules.  Section  628  of  the 
Communications  Act  prohibits  unfair  or 
discriminatory  practices  in  the  sale  of 


satellite  cable  and  satellite  broadcast 
programming  and  is  intended  to 
increase  competition  and  diversity  in 
the  multichannel  video  programming 
market,  as  well  as  to  foster  the 
development  of  competition  to 
traditional  cable  systems,  by  prescribing 
regulations  that  govern  the  access  by 
competing  multichannel  systems  to 
cable  programming  services.  Pursuant  to 
Congress'  mandate  in  the  1992  Cable 
Act,  the  Commission  promulgated 
regulations  implementing  the 
Communication  Act's  program  access 
provisions.  In  1997,  Ameritech  New 
Media.  Inc.  filed  a  petition  for 
rulemaking  requesting  that  the 
Commission  amend  our  program  access 
rules.  The  Commission  issued  a  NPRM 
seeking  comment  on  amendments  to  our 
program  access  rules.  After  reviewing 
the  comments  filed  in  this  proceeding, 
we  conclude  that  the  public  interest  in 
increased  competition  and  diversity  in 
the  multichannel  video  programming 
and  the  development  of  competition  to 
traditional  cable  systems  is  further 
enhanced  by  amending  our  program 
access  rules  as  described  in  the  Order. 

2.  Summary  of  Significant  Issues 
Raised  by  the  Public  Comments  in 
Response  to  the  IRFA.  No  comments 
were  filed  specifically  in  response  to  the 
IRFA.  We  have,  however,  considered 
the  economic  impact  on  small  entities 
through  consideration  of  comments  that 
pertain  to  issues  of  concern  to  MVPDs 
and  programming  producers  and 
distributors.  In  particular,  the  Small 
Cable  Business  Association  ("SCBA") 
filed  comments  addressing  a  number  of 
issues.  One  of  the  rule  changes  adopted 
in  the  Order  is  intended  to  assist 
program  buying  cooperatives,  many 
members  of  which  are  small  entities,  in 
gaining  access  to  vertically-integrated 
cable  programming  at  competitive  rates. 

3.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Will  Apply.  The  RFA  directs  the 
Commission  to  provide  a  description  of 
and,  where  feasible,  an  estimate  of  the 
number  of  small  entities  that  might  be 
affected  by  the  rules  here  adopted.  The 
RFA  defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act.  Under  the  Small 
Business  Act,  a  small  business  concern 
is  one  which:  (a)  is  independently 
owned  and  operated;  (b)  is  not 
dominant  in  its  field  of  operation;  and 
(c)  satisfies  any  additional  criteria 
established  by  the  SBA.  The  rules  we 
adopt  in  this  Report  and  Order  will 
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affect  cable  systems,  multipoint 
multichannel  distribution  systems, 
direct  broadcast  satellites,  home  satellite 
dish  manufacturers,  satellite  master 
antenna  television,  open  video  systems, 
local  multipoint  distribution  systems, 
and  program  producers  and  distributors. 
Below,  we  set  forth  the  general  SBA  and 
FCC  cable  small  size  standards,  and 
then  address  each  service  individually 
to  provide  a  more  precise  estimate  of 
small  entities.  We  also  describe  program 
producers  and  distributors. 

4.  SBA  Definitions  for  Cable  and 
Other  Pay  Television  Sen'ices:  The  SBA 
has  developed  a  definition  of  small 
entities  for  cable  and  other  pay 
television  services,  which  includes  all 
such  companies  generating  $11  million 
or  less  in  annual  receipts.  This 
definition  includes  cable  system 
operators,  closed  circuit  television 
services,  direct  broadcast  satellite 
services,  multipoint  distribution 
systems,  satellite  master  antenna 
systems  and  subscription  television 
services.  According  to  the  Census 
Bureau  data  from  1992,  there  were 
approximately  1,758  total  cable  and 
other  pay  television  services  and  1,423 
had  less  than  $11  million  in  revenue. 

5.  Additional  Cable  System 
Definitions:  In  addition,  the 
Commission  has  developed,  with  SBA's 
approval,  our  own  definition  of  a  small 
cable  system  operator  for  the  purposes 
of  rate  regulation.  Under  the 
Commission's  rules,  a  "small  cable 
company"  is  one  serving  no  more  than 
400,000  subscribers  nationwide.  Based 
on  recent  information,  we  estimate  that 
there  were  1439  cable  operators  that 
qualified  as  small  cable  companies  at 
the  end  of  1995.  Since  then,  some  of 
those  companies  may  have  grown  to 
serve  over  400,000  subscribers,  and 
others  may  have  been  involved  in 
transactions  that  caused  them  to  be 
combined  with  other  cable  operators. 
Consequently,  we  estimate  that  there  are 
fewer  than  1439  small  entity  cable 
system  operators  that  may  be  affected  by 
the  decisions  and  rules  we  are  adopting. 
We  conclude  that  only  a  small 
percentage  of  these  entities  currently 
provide  qualifying  "telecommunications 
services"  as  required  by  the 
Communications  Act  and,  therefore, 
estimate  that  the  number  of  such 
entities  are  significantly  fewer  than 
noted. 

6.  The  Communications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1%  of  all  subscribers  in  the  United 
States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  annual 


revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
determined  that  there  are  61,700,000 
cable  subscribers  in  the  United  States. 
Therefore,  we  found  that  an  operator 
serving  fewer  than  617,000  subscribers 
shall  be  deemed  a  small  operator,  if  its 
annual  revenues,  when  combined  with 
the  total  annual  revenues  of  all  of  its 
affiliates,  do  not  exceed  $250  million  in 
the  aggregate.  Based  on  available  data, 
we  find  that  the  number  of  cable 
operators  serving  617,000  subscribers  or 
less  totals  1450.  Although  it  seems 
certain  that  some  of  these  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000.  we  are  unable  at  this  time 
to  estimate  with  greater  precision  the 
number  of  cable  system  operators  that 
would  qualify  as  small  cable  operators 
under  the  definition  in  the 
Communications  Act. 

7.  Multipoint  Multichannel 
Distribution  Systems  (■•MMDS"}:  The 
Commission  refined  its  definition  of 
"small  entity"  for  the  auction  of  MMDS 
as  an  entity  that  together  with  its 
affiliates  has  average  gross  annual 
revenues  that  are  not  more  than  $40 
million  for  the  preceding  three  calendar 
years.  This  definition  of  a  small  entity 
in  the  context  of  MMDS  auctions  has 
been  approved  by  the  SBA. 

8.  The  Commission  completed  its 
MMDS  auction  in  March  1996  for 
authorizations  in  493  basic  trading  areas 
("BTAs").  Of  67  winning  bidders,  61 
qualified  as  small  entities.  Five  bidders 
indicated  that  they  were  minority- 
owned  and  four  winners  indicated  that 
they  were  women-owned  businesses. 
MMDS  is  an  especially  competitive 
service,  with  approximately  1573 
previously  authorized  and  proposed 
MMDS  facilities.  Information  available 
to  us  indicates  that  no  MMDS  facility 
generates  revenue  in  excess  of  $11 
million  annually.  We  conclude  that,  for 
purposes  of  this  FRFA,  there  are 
approximately  1634  small  MMDS 
providers  as  defined  by  the  SBA  and  the 
Commission's  auction  rules. 

9.  ITFS:  There  are  presently  2032 
ITFS  licensees.  All  but  100  of  these 
licenses  are  held  by  educational 
institutions.  Educational  institutions  are 
included  in  the  definition  of  a  small 
business.  However,  we  do  not  collect 
annual  revenue  data  for  ITFS  licensees 
and  are  not  able  to  ascertain  how  manv 
of  the  100  non-educational  licensees 
would  be  categorized  as  small  under  the 
SBA  definition.  No  commenters  address 
these  non-educational  licensees. 
Accordingly,  we  conclude  that  there 
may  be  as  many  as  2032  licensees  that 
are  small  businesses. 


10.  Direct  Broadcast  Satellite  ('■DBS"): 
Because  DBS  provides  subscription 
services,  DBS  falls  within  the  SBA 
definition  of  cable  and  other  pay 
television  services  (SIC  4841).  As  of 
December  1996.  there  were  eight  DBS 
licensees.  However,  the  Commission 
does  not  collect  annual  revenue  data  for 
DBS  and,  therefore,  is  unable  to 
ascertain  the  number  of  small  DBS 
licensees  that  could  be  affected  bv  these 
proposed  rules.  Although  DBS  senice 
requires  a  great  investment  of  capital  for 
operation,  in  the  NPRM,  we 
acknowledged  that  there  are  several  new 
entrants  in  this  field  that  may  not  yet 
have  generated  $11  million  in  annual 
receipts,  and  therefore  mav  be 
categorized  as  a  small  business,  if 
independently  owned  and  operated. 
Since  the  publication  of  the  NPRM, 
however,  more  information  has  become 
available.  In  light  of  the  1997  gross 
revenue  figures  for  the  various  DBS 
operators,  we  conclude  that  no  DBS 
operator  qualifies  as  a  small  entity. 

11.  Home  Satellite  Dish  CHSD''!:  The 
market  for  HSD  service  is  difficult  to 
quantif\-.  Indeed,  the  service  itself  bears 
little  resemblance  to  other  MVPDs.  HSD 
owners  have  access  to  more  than  500 
channels  of  programming  placed  on  C- 
band  satellites  by  programmers  for 
receipt  and  distribution  by  MVTDs,  of 
which  350  channels  are  scrambled  and 
approximately  150  are  unscrambled. 
HSD  owners  can  watch  unscrambled 
channels  without  paying  a  subscription 
fee.  To  receive  scrambled  channels, 
however,  an  HSD  owner  must  purchase 
an  integrated  receiver-decoder  from  an 
equipment  dealer  and  pav  a 
subscription  fee  to  an  HSD 
programming  packager.  Thus.  HSD 
users  include:  (1)  viewers  who  subscribe 
to  a  packaged  programming  service, 
which  affords  them  access  to  most  of  the 
same  programming  provided  to 
subscribers  of  other  M\TDs;  (2)  viewers 
who  receive  only  non-subscription 
programming;  and  (3)  viewers  who 
receive  satellite  programming  services 
illegally  without  subscribing. 

12.  According  to  the  most  recently 
available  information,  there  are 
approximately  20  to  25  program 
packagers  nationwide  offering  packages 
of  scrambled  programming  to  retail 
consumers.  These  program  packagers 
provide  subscriptions  to  approximately 
2,184,470  subscribers  nationwide.  This 
is  an  average  of  about  77.163  subscribers 
per  program  packager.  This  is 
substantially  smaller  than  the  400,000 
subscribers  used  in  the  Conmiission's 
definition  of  a  small  multpie  system 
operator  (".MSO '). 

13.  Satellite  Master  Antenna 
Television  ("SMAT\'s"l:  Industry 
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sources  estimate  that  approximately 
5200  SMATV  operators  were  providing 
service  as  of  December  1995.  Other 
estimates  indicate  that  SMATV 
operators  serve  approximately  1.162 
million  residential  subscribers  as  of 
June  30.  1997.  The  ten  largest  SM^TV 
operators  together  pass  848.450  units.  If 
we  assume  that  these  SMATV  operators 
serve  50%  of  the  units  passed,  the  ten 
largest  SMATl/  operators  serve 
approximately  40%  of  the  total  number 
of  SMATV  subscribers.  Because  these 
operators  are  not  rate  regulated,  they  are 
not  required  to  file  financial  data  with 
the  Commission.  Furthermore,  we  are 
not  aware  of  any  privately  published 
financial  information  regarding  these 
operators.  Based  on  the  estimated 
number  of  operators  and  the  estimated 
number  of  units  served  by  the  largest 
ten  SMATVs,  we  conclude  that  a 
substantial  number  of  SMATV  operators 
qualify  as  small  entities. 

14.  Local  Multipoint  Distribution 
System  ("LMDS' ):  Unlike  the  above  pay 
television  services,  LMDS  technology 
and  spectrum  allocation  will  allow 
licensees  to  provide  wireless  telephony, 
data,  and/or  video  services.  A  LMDS 
provider  is  not  limited  in  the  number  of 
potential  applications  that  will  be 
available  for  this  service.  Therefore,  the 
definition  of  a  small  LMDS  entity  may 
be  applicable  to  both  cable  and  other 
pay  television  (SIC  4841)  and/or 
radiotelephone  communications 
companies  (SIC  4812).  The  SBA 
approved  definition  for  cable  and  other 
pay  services  that  qualify  as  a  small 
business  is  defined  in  paragraphs  5-6. 
supra.  A  small  radiotelephone  entity  is 
one  with  1500  employees  or  fewer. 
However,  for  the  purposes  of  this  Report 
and  Order  on  navigation  devices,  we 
include  only  an  estimate  of  LMDS  video 
service  providers. 

15.  An  auction  for  licenses  to  operate 
LMDS  systems  was  recently  completed 
by  the  Commission.  The  vast  majority  of 
the  LMDS  license  auction  winners  were 
small  businesses  under  the  SBA's 
definition  of  cable  and  pay  television 
(SIC  4841).  In  the  Second  R&O.  we 
adopted  a  small  business  definition  for 
entities  bidding  for  LMDS  licenses  as  an 
entity  that,  together  with  affiliates  and 
controlling  principles,  has  average  gross 
revenues  not  exceeding  $40  million  for 
each  of  the  three  preceding  years.  We 
have  not  yet  received  approval  by  the 
SBA  for  this  definition. 

16.  There  is  only  one  company. 
CellularVision.  that  is  currently 
providing  LMDS  video  services.  In  the 
IRFA.  we  assumed  that  CellularVision 
was  a  small  business  under  both  the 
SBA  definition  and  our  auction  rules. 
No  commenters  addressed  the  tentative 


conclusions  we  reached  in  the  NPRM. 
Accordingly,  we  affirm  our  tentative 
conclusion  that  a  majority  of  the 
potential  LMDS  licensees  will  be  small 
entities,  as  that  term  is  defined  by  the 
SBA. 

17.  Open  Video  System  ("OVS"):  The 
Commission  has  certified  15  OVS 
operators.  Of  these  nine,  only  two  are 
providing  service.  On  October  17, 1996, 
Bell  Atlantic  received  approval  for  its 
certification  to  convert  its  Dover,  New 
Jersey  Video  Dialtone  ("VDT")  system  to 
OVS.  Bell  Atlantic  subsequently 
purchased  the  division  of  Futurevision 
which  had  been  the  only  operating 
program  package  provider  on  the  Dover 
system,  and  has  begun  offering 
programming  on  this  system  using  these 
resources.  Metropolitan  Fiber  Systems 
was  granted  certifications  on  December 
9,  1996,  for  the  operation  of  OVS 
systems  in  Boston  and  New  York,  both 
of  which  are  being  used  to  provide 
programming.  Bell  Atlantic  and 
Metropolitan  Fiber  Systems  have 
sufficient  revenues  to  assure  us  that 
they  do  not  qualify  as  small  business 
entities.  Little  financial  information  is 
available  for  the  other  entities 
authorized  to  provide  OVS  that  are  not 
yet  operational.  We  believe  that  one 
OVS  licensee  may  qualify  as  a  small 
business  concern.  Given  that  other 
entities  have  been  authorized  to  provide 
OVS  service  but  have  not  yet  begun  to 
generate  revenues,  we  conclude  that  at 
least  some  of  the  OVS  operators  qualify 
as  small  entities. 

18.  Program  Producers  and 
Distributors:  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  producers  or  distributors 
of  television  programs.  Therefore,  we 
will  utilize  the  SBA  classifications  of 
Motion  Picture  and  Video  Tape 
Production  (SIC  7812),  Motion  Picture 
and  Video  Tape  Distribution  (SIC  7822), 
and  Theatrical  Producers  (Except 
Motion  Pictures)  and  Miscellaneous 
Theatrical  Services  (SIC  7922).  These 
SBA  definitions  provide  that  a  small 
entity  in  the  television  programming 
industry  is  £ui  entity  with  $21.5  million 
or  less  in  annual  receipts  for  SIC  7812 
and  7822,  and  $5  million  or  less  in 
annual  receipts  for  SIC  7922.  The  1992 
Bureau  of  the  Census  data  indicate  the 
following:  (1)  there  were  7265  U.S.  firms 
classified  as  Motion  Picture  and  Video 
Production  (SIC  7812),  and  that  6987  of 
these  firms  had  $16,999  million  or  less 
in  annual  receipts  and  7002  of  these 
firms  had  $24,999  million  or  less  in 
annual  receipts;  (2)  there  were  1139  U.S. 
firms  classified  as  Motion  Picture  and 
Tape  Distribution  (SIC  7822).  and  that 
1007  of  these  firms  had  $16,999  million 
or  less  in  annual  receipts  and  1013  of 


these  firms  had  $24,999  million  or  less 
in  annual  receipts;  and  (3j  there  were 
5671  U.S.  firms  classified  as  Theatrical 
Producers  and  Services  (SIC  7922),  and 
that  5627  of  these  firms  had  less  than  $5 
million  in  annual  receipts. 

19.  Each  of  these  SIC  categories  is 
very  broad  and  includes  firms  that  may 
be  engaged  in  various  industries 
including  television.  Specific  figures  are 
not  available  as  to  how  many  of  these 
firms  exclusively  produce  and/or 
distribute  programming  for  television  or 
how  many  are  independently  owned 
and  operated.  Consequently,  we 
conclude  that  there  are  approximately 
6987  small  entities  that  produce  and 
distribute  taped  television  programs, 
1013  small  entities  primarily  engaged  in 
the  distribution  of  taped  television 
programs,  and  5627  small  producers  of 
live  television  programs  that  may  be 
affected  by  the  rules  adopted  in  this 
Report  and  Order. 

20.  Description  of  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements.  This  analysis  examines 
the  costs  and  administrative  burdens 
associated  with  our  rules  and 
requirements.  To  the  extent  expressly 
relied  upon  in  responding  to  a  program 
access  complaint,  the  rules  we  adopt 
require  program  access  defendants  to 
attach  documents  within  their  control  to 
their  answer  or  other  responsive 
pleading  permitted  by  the  Commission. 
In  addition,  the  rules  we  adopt,  in 
certain  situations,  require  program 
access  complainants  and  defendants  to 
negotiate  in  good  faith  regarding  the 
amount  of  damages  based  upon  a 
Commission-approved  computation 
methodology.  The  Commission  believes, 
however,  that  this  requirement  would 
not  necessitate  significant  additional 
costs  or  skills  beyond  those  already 
utilized  in  the  ordinary  course  of 
business  by  MVPDs  and  program 
producers  and  distributors. 

21.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  On  Small 
Entities  and  Significant  Alternatives 
Considered.  We  believe  that  our 
amended  rules  relating  to  program 
access  will  have  a  positive  impact  on 
small  entities.  The  purpose  of  the 
program  access  provisions  is  to  prohibit 
unfair  or  discriminatory  practices  in  the 
sale  of  satellite  cable  and  satellite 
broadcast  programming  and  increase 
competition  and  diversity  in  the 
multichannel  video  programming 
market.  Small  entities  play  an  important 
role  in  effectuating  this  purpose.  The 
rules  we  adopt  will  enable  small  entities 
to  more  fairly  and  expeditiously  obtain 
programming  and  compensate  such 
entities,  in  appropriate  circumstances, 
when  such  programming  is  denied  or 
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obtained  through  unfair  rates,  terms  or 
conditions. 

22.  Report  to  Congress.  The 
Commission  will  send  a  copy  of  the 
Report  and  Order,  including  this  FRFA, 
in  a  report  to  Congress  pursuant  to  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  5  U.S.C. 
801(a)(1)(A).  The  Beport  and  Order  and 
this  FRFA  (or  summaries  thereof)  will 
be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  As  required  by  the 
Regulatory  Flexibility  Act  (RFA),  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  was  incorporated  into  the 
NPRM  in  this  proceeding.  The 
Commission  sought  written  public 
comment  on  the  possible  impact  of  the 
proposed  policies  and  rules  on  small 
entities  in  the  NPRM,  including 
comments  on  the  IRFA.  This  Final 
Regulatory  Flexibility  Analysis 
("FRFA")  in  this  Report  and  Order 
conforms  to  the  RFA. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

Part  76  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  76— MULTICHANNEL  VIDEO 
AND  CABLE  TELEVISION  SERVICE 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151,  152,  153,  154, 
301,  302,  303,  303a,  307,  308,  309,  312,  315. 
317,  325,  503.  521.  522.  531,  532,  533,  534, 
535,  536,  537,  543,  544,  544a,  545,  548,  549, 
552,  554,  556,  558,  560,  561,  571,  572,  573. 

2.  Section  76.1003  is  amended  by 
adding  paragraph  (c)(5).  revising 
paragraphs  (d)(1),  (d)(2),  (e).  and  (s)(l). 
and  adding  paragraph  (s)(3)  to  read  as 
follows: 

§  76. 1 003    Adjudicatory  proceedings. 

*         «         •         •         * 

(c)  *   *   * 

(5)  Damages  requests,  (i)  In  a  case 
where  recovery  of  damages  is  sought, 
the  complaint  shall  contain  a  clear  and 
unequivocal  request  for  damages  and 
appropriate  allegations  in  support  of 
such  claim  in  accordance  with  the 
requirements  of  paragraph  (c)(iii)  of  this 
section. 

(ii)  Damages  will  not  be  awarded 
upon  a  complaint  unless  specifically 
requested.  Damages  may  be  awarded  if 
the  complaint  complies  fully  with  the 
requirement  of  paragraph  (c)(iii)  of  this 
section  where  the  defendant  knew,  or 
should  have  known  that  it  was  engaging 


in  conduct  violative  of  section  628  of 
the  Communications  Act. 

(iii)  In  all  cases  in  which  recovery  of 
damages  is  sought,  the  complainant 
shall  include  within,  or  as  an 
attachment  to,  the  complaint,  either: 

(A)  A  computation  of  each  and  every 
category  of  damages  for  which  recovery 
is  sought,  along  with  an  identification  of 
all  relevant  documents  and  materials  or 
such  other  evidence  to  be  used  by  the 
complainant  to  determine  the  amount  of 
such  damages;  or 

(B)  An  explanation  of: 

{1]  The  information  not  in  the 
possession  of  the  complaining  party  that 
is  necessary  to  develop  a  detailed 
computation  of  damages; 

[2]  The  reason  such  information  is 
unavailable  to  the  complaining  party; 

(J)  The  factual  basis  the  complainant 
has  for  believing  that  such  evidence  of 
damages  exists;  and 

(4)  A  detailed  outline  of  the 
methodology  that  would  be  used  to 
create  a  computation  of  damages  when 
such  evidence  is  available. 
*        *        •        •        • 

(d)  Answer.  (1)  Any  cable  operator, 
satellite  cable  programming  vendor  or 
satellite  broadcast  programming  vendor 
upon  which  a  program  access  complaint 
is  served  under  this  section  shall  answer 
within  twenty  (20)  days  of  service  of  the 
complaint,  unless  otherwise  directed  by 
the  Commission. 

(2)  The  answer  shall  advise  the  parties 
and  the  Commission  fully  and 
completely  of  the  nature  of  any  and  all 
defenses,  and  shall  respond  specifically 
to  all  material  allegations  of  the 
complaint.  To  the  extent  that  a  cable 
operator,  satellite  cable  programming 
vendor  or  satellite  broadcast 
programming  vendor  expressly 
references  and  relies  upon  a  document 
or  documents  within  its  control  in 
asserting  a  defense  or  responding  to  a 
material  allegation,  such  document  or 
documents  shall  be  included  as  part  of 
the  answer.  Collateral  or  immaterial 
issues  shall  be  avoided  in  answers  and 
every  effort  should  be  made  to  narrow 
the  issues.  Any  defendant  failing  to  file 
and  serve  an  answer  within  the  time 
and  in  the  manner  prescribed  by  these 
rules  may  be  deemed  in  default  and  an 
order  may  be  entered  against  defendant 
in  accordance  with  the  allegations 
contained  in  the  complaint. 
*        *        *        »        ♦ 

(e)  Reply.  Within  fifteen  (15)  days 
after  service  of  an  answer,  unless 
otherwise  directed  by  the  Commission, 
the  complainant  may  file  and  serve  a 
reply  which  shall  be  responsive  to 
matters  contained  in  the  answer  and 
shall  not  contain  new  matters.  Failure  to 


reply  will  not  he  deemed  an  admission 
of  any  allegations  contained  in  the 
answer,  except  with  respect  to  any 
affirmative  defense  set  forth  therein. 
Replies  containing  information  claimed 
by  defendant  to  be  proprietary  under 
paragraph  (h)  of  this  section  shall  be 
submitted  to  the  Commission  in 
confidence  pursuant  to  the  requirements 
of  §  0.459  of  this  chapter  and  clearly 
marked  "Not  for  Public  Inspection."  An 
edited  version  removing  all  proprietary 
data  shall  be  filed  with  the  Commission 
for  inclusion  in  the  public  file  within 
five  (5)  days  from  the  date  the  unedited 
reply  is  submitted,  and  shall  be  served 
on  the  defendant. 
•        •        *        •        * 

(s)  Remedies  for  violations. — (1) 
Remedies  authorized.  Upon  completion 
of  such  adjudicator>'  proceeding,  the 
Commission  shall  order  appropriate 
remedies,  including,  if  necessary,  (i)  the 
imposition  of  damages,  and/or 

(ii)  the  establishment  of  prices,  terms, 
and  conditions  for  the  sale  of 
programming  to  the  aggrieved 
multichannel  video  programming 
distributor.  Such  order  shall  set  forth  a 
timetable  for  compliance,  and  shall 
become  effective  upon  release. 
»         •         ♦         •         • 

(3)  Imposition  of  damages,  (i) 
Bifurcation.  In  all  cases  in  which 
damages  are  requested,  the  Commission 
may  bifurcate  the  program  access 
violation  determination  from  any 
damage  adjudication. 

(ii)  Burden  of  proof  The  burden  of 
proof  regarding  damages  rests  with  the 
complainant,  who  must  demonstrate 
with  specificity  the  damages  arising 
from  the  program  access  violation. 
Requests  for  damages  that  grossly 
overstate  the  amount  of  damages  may 
result  in  a  Commission  determination 
that  the  complainant  failed  to  satisfy  its 
burden  of  proof  to  demonstrate  with 
specificity  the  damages  arising  from  the 
program  access  violation. 

(iii)  Damages  adjudication.  (A)  The 
Commission  may,  in  its  discretion,  end 
adjudication  of  damages  with  a  written 
order  determining  the  sufficiency  of  the 
damages  computation  submitted  in 
accordance  with  paragraph  (c)(5)(iii)(A) 
of  this  section  or  the  damages 
computation  methodology  submitted  in 
accordance  with  paragraph 
(c)(5)(iii)(B)(-i)  of  this  section,  modif\ing 
such  computation  or  methodology,  or 
requiring  the  complainant  to  resubmit 
such  computation  or  methodology. 

(J)  Where  the  Commission  issues  a 
written  order  approving  or  modifying  a 
damages  computation  submitted  in 
accordance  with  paragraph  (c)(5)(iii)(A) 
of  this  section,  the  defendant  shall 
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recompense  the  complainant  as  directed 
therein. 

(2)  Where  the  Commission  issues  a 
written  order  approving  or  modifying  a 
damages  computation  methodology 
submitted  in  accordance  with  paragraph 
(c)(.T)(iii)(B)(-;)  of  this  section,  the 
parties  shall  negotiate  in  good  faith  to 
reach  an  agreement  on  the  exact  amount 
of  damages  pursuant  to  the 
Commission-mandated  methodology- 
IB)  Within  thirty  days  of  the  issuance 
of  a  paragraph  (c)(5)(iii)(B)(-J)  of  this 
section  damages  methodology  order,  the 
parties  shall  submit  jointly  to  the 
Commission  either: 

(1)  A  statement  detailing  the  parties" 
agreement  as  to  the  amount  of  damages; 

[2]  A  statement  that  the  parties  are 
continuing  to  negotiate  in  good  faith 
and  a  request  that  the  parties  be  given 
an  extension  of  time  to  continue 
negotiations;  or 

[3]  A  statement  detailing  the  bases  for 
the  continuing  dispute  and  the  reasons 
why  no  agreement  can  be  reached. 

(C)  (I)  In  cases  in  which  the  parties 
cannot  resolve  the  amount  of  damages 
within  a  reasonable  time  period,  the 
Commission  retains  the  right  to 
determine  the  actual  amount  of  damages 
on  its  own,  or  through  the  procedures 
described  in  paragraph  (s)(3)(iii)(C)(2)  of 
this  section. 

(2)  Issues  concerning  the  amount  of 
damages  may  be  designated  by  the 
Chief,  Cable  Services  Bureau  for  hearing 
before,  or.  if  the  parties  agree,  submitted 
for  mediation  to.  a  Commission 
Administrative  Law  Judge. 

(D)  Interest  on  the  amount  of  damages 
awarded  will  accrue  from  either  the  date 
indicated  in  the  Commission's  written 
order  issued  pursuant  to  paragraph 
(s)(3)(iii)(A)(I)  of  this  section  or  the  date 
agreed  upon  by  the  parties  as  a  result  of 
their  negotiations  pursuant  to  paragraph 
(s)(3)(iii)(A)(2)  of  this  section.  Interest 
shall  be  computed  at  applicable  rates 
published  by  the  Internal  Revenue 
Service  for  tax  refunds. 
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SUMMARY:  In  this  document,  the  Federal 
Communications  Commission 


(Commission)  addresses  several 
petitions  filed  since  the  Commission 
adopted  the  Goodman/Chan  Order. 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  on  May  22,  1995  and 
addresses  certain  issues  relating  to 
certain  General  Category  Specialized 
Mobile  Radio  (SMR)  Licenses. 
Dismissing  the  outstanding  pleadings 
and  addressing  these  other  issues 
removes  the  impediments  to 
implementing  the  relief  the  Goodman/ 
Chan  Order  granted.  Implementing  the 
relief  will  allow  the  licensees  to 
construct  and/or  transfer  their  licenses 
and  give  prospective  bidders  a  clear 
idea  on  available  spectrum  in  the 
upcoming  lower  band  auction. 
DATES:  Licensees  have  four  months  from 
August  27,  1998  to  complete 
construction  of  their  licenses. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Fishel  at  (717)  338-2602  or 
Ramona  Melson  or  David  Judelsohn  at 
(202) 418-7240. 
SUPPLEMENTARY  INFORMATION: 

1.  In  this  document  the  Commission 
addresses  several  pleadings  that  have 
been  filed  since  the  adoption  of  the 
Goodman/Chan  Order.  The  Commission 
dismisses  the  Brown  and  Schwaninger 
petition  for  reconsideration  of  the 
Goodman/Chan  Order  because  the 
Brown  and  Schwaninger  Petition  was 
filed  after  the  statutory  deadline  for 
submission  of  such  petitions.  Second, 
the  Commission  dismisses  a  motion  for 
clarification  filed  by  Daniel  R.  Goodman 
(Goodman)  of  the  Goodman/Chan  Order 
because  it  similarly  was  filed  after  the 
statutory  deadline  for  such  pleadings. 
Further,  the  Commission  dismisses  a 
petition  for  reconsideration,  filed  by 
Goodman,  of  the  November  20  Staff 
Letter,  discussing  the  processing  of  the 
General  Category  SMR  licenses  that 
received  a  four-month  extension  of  their 
construction  periods  per  the  Goodman/ 
Chan  Order.  Finally,  the  Commission 
addresses  certain  issues  relating  to 
certain  General  Category  SMR  Licenses. 
By  dismissing  the  outstanding  pleadings 
filed  against  the  Goodman/Chan  Order, 
dismissing  the  Receiver's  December  1 
Petition  for  Reconsideration  of  the 
November  20  Staff  Letter  and  addressing 
these  other  issues,  this  Order  removes 
the  impediments  to  implementing  the 
relief  the  Goodman/Chan  Order  granted. 

2.  On  January  11,  1994,  the  Federal 
Trade  Commission  (FTC)  filed  a 
Complaint  for  a  permanent  injunction 
and  other  relief  against  a  number  of 
application  preparation  companies  in 
the  United  States  District  Court, 
Southern  District  of  New  York  (U.S. 
District  Court).  Prior  to  the  FTC  action, 
the  application  preparation  companies 


used  television  commercials  and 
telemarketing  solicitations  to  promote 
SMR  licenses  as  "investment 
opportunities"  for  individuals  with 
little  or  no  experience  in  the 
communications  industry.  On  January 
14,  1994.  the  U.S.  District  Court  issued 
a  preliminary  injunction  freezing  the 
assets  of  the  application  preparation 
companies,  and  appointed  Goodman  as 
the  Receiver  (Receiver)  for  four  of  these 
companies  (Receivership  Companies). 
The  U.S.  District  Court  directed  the 
Receiver  to  use  all  reasonable  efforts  to 
ensure  that  the  licenses  are  either  (1) 
constructed  and  placed  in  operation  in 
a  timely  manner,  in  substantial 
conformance  with  our  regulations,  or  (2) 
assigned  to  an  entity  which  will  use 
reasonable  efforts  to  do  the  same. 

3.  On  March  15,  1994,  and  March  21, 
1994,  respectively,  Dr.  Robert  Chan 
(Chan)  and  the  Receiver  filed  petitions 
for  waiver  of  §  90.633  of  our  rules  to 
allow  certain  SMR  licensees  additional 
time  to  construct  facilities  and 
commence  operation.  The  Goodman 
Petition  was  brought  on  behalf  of 
approximately  2500  individuals 
(Goodman/Chan  Receivership)  who  had 
obtained  approximately  4400 
conventional  licenses  on  800  MHz 
General  Category  channels  by  using  the 
services  of  one  of  the  Receivership 
Companies. 

4.  In  his  waiver  petition,  the  Receiver 
requested  an  eight-month  extension  of 
time  for  the  Goodman/Chan 
Receivership  to  construct  their  licensed 
facilities  and  commence  operations, 
starting  from  the  petition  grant  date.  The 
Receiver  also  requested  a  Stay  of  all 
automatic  cancellations  of  Ucenses 
during  the  pendency  of  the  Goodman 
Petition.  On  April  29,  1994,  the  Receiver 
filed  a  supplement  to  his  March  21, 
1994  waiver  petition,  requesting  that  the 
PRE  refrain  from  taking  any  action  that 
would  result  in  the  cancellation  of  the 
General  Category  licenses  of  the 
licensees  who  received  their  licenses 
through  the  Receivership  Companies 
during  the  pendency  of  the  Receiver's 
waiver  request.  The  Receiver  also 
requested  that  the  PRB  suspend  the 
mailing  of  automated  letter  inquiries  to 
the  affected  licensees  concerning  the 
construction  and  loading  status  of  their 
licenses.  In  the  event  that  the  Receiver's 
petition  for  waiver  was  denied,  the 
Receiver  requested  that  the  PRB  provide 
the  licensees  a  period  of  120  days  from 
the  date  of  such  denial  to  comply  with 
the  provisions  of  §90.633  of  the  rules. 
In  the  Supplemental  Petition,  the 
Receiver  also  filed  his  initial  list  of 
approximately  3,100  entities  that  had 
obtained  their  licenses  or  applications 
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through  the  Receivership  Companies 
(April  List). 

5.  On  May  22.  1995.  the  Commission 
adopted  the  Goodman/Chan  Order, 
providing  the  General  Category 
licensees  who  received  licenses  through 
the  Receivership  Companies  an 
additional  four  months  to  construct  and 
commence  operations  of  their  licenses. 
The  Commission  partially  granted  the 
Goodman/Chan  waiver  petitions 
because  during  the  pendency  of  the 
waiver  petitions,  it  had  changed  the 
construction  period  for  all  new  CMRS 
licenses,  including  conventional  SMR 
licenses,  from  eight  months  to  twelve 
months.  Thus,  the  basis  for  granting  the 
additional  four  months  to  these 
licensees  was  to  place  them  in  the  same 
posture  as  part  90  CMRS  providers 
licensed  after  January  2.  1995.  when  the 
new  rule  took  effect.  This  four-month 
period  was  granted  to  augment  their 
original  eight-month  construction 
period  to  the  degree  necessary  to  give 
them  the  same  twelve-month 
construction  period  then  applicable  to 
all  part  90  CMRS  licensees.  However, 
the  Commission  also  emphasized  that 
all  other  requirements  of  the  rules 
continued  to  apply.  In  particular,  the 
Commission  stated  that  the  Order  did 
not  waive  the  loading  requirement,  and 
reiterated  that  licensees  on  General 
Category  channels  would  not  retain 
exclusive  use  of  their  channels  unless 
they  satisfied  the  loading  of  seventy 
mobile  stations  per  channel.  To  the 
extent  petitioners  had  less  than  seventy 
such  stations  operating  on  each  of  their 
channels,  additional  licensees  could  be 
licensed  to  use  those  channels. 

6.  The  Commission  granted  both  the 
Receiver's  Supplemental  Petition  and 
the  Receiver's  May  31  Reinstatement 
Request.  The  Commission  also  stated 
that  the  four-month-period  would 
commence  upon  publication  of  the 
Goodman/Chan  Order  in  the  Federal 
Register.  As  discussed  below, 
publication  of  the  Goodman/Chan 
Order  has  not  yet  occurred. 

7.  On  June  26.  1995.  Brown  and 
Schwaninger  filed  a  petition  for 
reconsideration  of  the  Goodman/Chan 
Order.  On  July  17.  1995.  the  Receiver 
filed  both  an  Opposition  to  the  Brown 
and  Schwaninger  Petition  and  an 
Emergency  Motion  for  Clarification  or 
Stay  of  the  Goodman/Chan  Order.  In 
addition,  the  Receiver  and  his  counsel, 
over  the  course  of  several  months 
following  the  release  of  the  Goodman/ 
Chan  Order,  alerted  our  staff  to  the  grant 
of  a  number  of  co-channel  and  short- 
spaced  licenses  concerning  342  of  the 
Goodman/Chan  licenses.  The  342 
licenses  include  208  co-channel 
licenses.  42  short-spaced  licenses,  and 


92  cancelled  licenses.  Through 
subsequent  requests,  the  Receiver  now 
also  seeks  to  address  issues  concerning 
296  other  licenses  licensees  voluntarily 
cancelled.  On  November  20.  1995.  the' 
Wireless  Telecommunications  Bureau's 
Office  of  Operations  in  Gettysburg 
issued  a  letter  which  addressed  the 
following  issues  raised  by  the  Receiver: 
(1)  the  Commission's  granting  of  co- 
channel  licenses  in  instances  where  the 
Goodman/Chan  Receivership  had  not 
fully  loaded  their  channel:  (2)  the 
Commission's  granting  of  co-channel 
licenses  between  fifty-five  and  seventy 
miles  of  a  Goodman/Chan  Receivership 
Licensee;  (3)  voluntary  cancellations  by 
members  of  the  Goodman/Chan 
Receivership:  and  (4)  the  Commission's 
treatment  of  cases  where  frequency 
coordinators  made  frequency 
recommendations  for  other  applicants 
for  locations  that  were  the  same  as,  or 
within  fifty-five  miles  of.  a  Goodman/ 
Chan  Receivership  Licensee. 

8.  Simuhaneous  with  the  release  of 
the  November  20  Staff  Letter,  the 
Bureau  suBmitted  the  Goodman/Chan 
Order  for  publication  in  the  Federal 
Register.  In  response,  the  Receiver's 
counsel  informed  the  Bureau  that  the 
Receiver  would  appeal  the  Nov.  20  Staff 
Letter  and  would  also  seek  injunctive 
relief  should  the  Bureau  attempt  to 
publish  the  Goodman/Chan  Order  in 
the  Federal  Register.  Even  though  the 
Commission  in  the  Goodman/Chan 
Order  granted  an  extension  of  the 
construction  period  for  approximately 
4400  licenses,  on  November  27.  1995, 
the  Receiver  filed  a  motion  with  the 
United  States  Court  of  Appeals  for  the 
DC  Circuit  to  enjoin  Federal  Register 
publication  of  the  Goodman/Chan 
Order  to  obtain  additional  time  to 
address  licensing  issues  affecting  342 
licenses.  On  December  1,  1995,  the 
Receiver  filed  its  December  1  Petition 
seeking  reconsideration  of  the 
November  20  Staff  Letter  and  a  request 
to  stay  publication  of  the  Goodman/ 
Chan  Order  pending  revocation  of  the 
overfiled  licenses.  The  court 
subsequently  held  in  abeyance  the 
motion  to  enjoin  Federal  Register 
publication  to  allow  the  Receiver  and 
the  Commission  to  seek  a  resolution  of 
the  issues.  On  April  30,  1996,  the  DC 
Circuit  ordered  that  the  case  continue  to 
be  held  in  abeyance  and  directed  the 
parties  to  file  a  status  report  sixty  days 
from  the  date  of  this  order  and  every 
sixty  days  thereafter.  In  the  most  recent 
status  report,  we  indicated  that  Bureau 
staff  was  in  the  process  of  drafting  the 
present  Memorandum  Opinion  and 
Order  and  Order  on  Reconsideration. 
The  court  also  directed  the  parties  to  file 


motions  to  govern  further  proceedings 
within  thirty  days  of  the  conclusion  of 
the  settlement  negotiations.  Since  that 
time,  the  Receiver  has  submitted  several 
letters  and  other  filings  requesting  the 
resolution  of  various  licensing  issues 
affecting  the  status  of  the  licenses. 

9.  Because  Brown  and  Schwaninger 
did  not  file  its  petition  until  Monday. 
June  26,  1995,  its  petition  was  late  and 
must  be  dismissed  as  untimely  filed.  We 
find  that  the  Receiver's  "Motion  for 
Clarification"  must  be  treated  as  a 
petition  for  reconsideration  of  the 
Goodman/Chan  Order  because  it 
requests  that  we  reconsider  our  decision 
regarding  the  formulation  of  the  relief 
provided  in  the  Goodman/Chan  Order. 
As  such,  because  the  Receiver  asked 
that  something  in  the  Goodman/Chan 
Order  be  changed,  the  Receiver's  Motion 
for  Clarification  is  subject  to  section  405 
of  the  Communications  Act  of  1934,  as 
amended,  and  our  rules  regarding  the 
timely  filing  of  petitions  for 
reconsideration,  and  therefore  cannot  be 
considered.  Because  the  Receiver  did 
not  file  his  Motion  for  Clarification  until 
July  17,  1995,  it  is  an  untimely  filed 
petition  under  the  same  authority 
discussed  above,  thereby  precluding  its 
consideration.  Therefore,  we  dismiss  the 
Motion  for  Clarification  as  untimely 
filed. 

10.  Although  we  do  not  grant  the 
Receiver  standing,  we  will  use  our 
discretion  and  resolve  these  issues  on 
our  own  motion  in  this  Memorandum 
Opinion  and  Order  and  Order  on 
Reconsideration.  We  believe  it  is  in  the 
public  interest  to  resolve  these  issues 
prior  to  commencement  of  the  800  MHz 
SMR  Phase  II  auction  scheduled  for 
later  this  year.  Consistent  with  the 
Balanced  Budget  Act  of  1997, 
expeditious  resolution  of  these  matters 
will  provide  prospective  bidders  with 
sufficient  information  in  advance  of  the 
auction  to  prepare  business  plans, 
assess  market  conditions,  and  evaluate 
the  availability  of  equipment  for  the 
relevant  services.  Accordingly,  because 
it  is  in  the  public  interest  to  resolve  all 
outstanding  issues  concerning  these 
General  Category  licenses  expeditiously, 
we  will  address  the  licensing  issues 
raised  by  the  Receiver  on  our  own 
motion.  We  will  also  address  here  the 
waiver  requests  of  other  General 
Category  licensees  for  an  extension  of 
time  to  construct  their  facilities. 
Accordingly,  we  will  provide  general 
guidance  on  the  following  issues:  (1)  the 
co-channel  licensing  rule-,;  (2)  the  short- 
spacing  rules:  (3)  the  license 
cancellation  rules;  (4)  the  license 
renewal  rules:  (5)  the  prohibition  on  the 
transfer  of  unconstructed  licenses;  and 
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(6)  the  waiver  requests  filed  by  other 
General  Category  Licensees. 

11.  The  Commission  granted  the 
Goodman/Chan  Receivership  licensees 
an  opportunity  to  avoid  license 
cancellation  eight  months  after  license 
grant  through  the  extraordinary  relief  of 
providing  additional  time  to  construct 
and  place  their  facilities  in  operation. 
Although  it  may  be  ambiguous  whether 
the  Receiver  either  requested  or 
received  additional  time  for  licensees  to 
obtain  exclusivity,  it  is  clear  that  each 
Receivership  licensee  certified  to  place 
seventy  mobiles  in  operation  within 
eight  months  of  license  grant,  but  failed 
to  do  so.  The  Receiver  did  not  .seek  a 
stay  of  further  licensing  on  each  affected 
channel  despite  the  facts  that  (1)  our 
rules  provide  that  General  Category 
channels  are  not  automatically  subject 
to  exclusive  use,  and  (2)  the 
Receivership  licensees  lost  their  ability 
to  prevent  further  licensing  on  each  of 
their  channels  when  they  failed  to 
satisfy  their  commitment  to  achieve 
loading  of  seventy  mobile  stations  on  or 
before  eight  months  after  license  grant. 
Moreover,  there  is  nothing  in  our 
Goodman/Chan  Order  that  can  be  read 
to  prevent  additional  licensing  on  the 
channels  at  issue.  While  many 
conventional  initial  licensees 
represented  that  they  planned  to  place 
seventy  mobile  stations  on  their  channel 
by  the  end  of  their  eight-month,  and 
now  one-year,  loading  period,  our  rules 
do  not  require  licensees  to  load  seventy 
mobiles  on  their  channels  and  not 
everyone  fulfills  this  requirement  for 
exclusivity.  Some  licensees  have  more 
modest  assessments  of  what  their 
loading  will  be.  and,  prior  to  the  freeze 
on  licensing  of  General  Category 
channels,  we  granted  co-channel 
licenses  on  channels  where  the 
incumbent  licensee  did  not  fully  load. 
While  the  Goodman/Chan  Receivership 
claimed  to  intend  to  place  seventy 
mobiles  on  each  of  their  channels,  as  we 
have  noted,  ample  facts  in  the  record 
demonstrate  that  members  of  the 
Goodman/Chan  Receivership  had  no 
plans  to  do  so.  nor  were  they  even 
aware  of  the  requirement  for  exclusivity. 

12.  While  the  petitions  were  pending, 
and  prior  to  the  release  of  the  Goodman/ 
Chan  Order,  the  Licensing  Division,  in 
accordance  with  its  standard  procedure, 
sent  out  automated  inquiries  to  a 
number  of  Goodman/Chan  Receivership 
Licensees  to  determine  the  extent  to 
which  the  licensees  had  loaded  their 
channels.  In  208  instances.  Goodman/ 
Chan  Receivership  licensees  responded 
that  they  had  not  loaded  their  channels 
with  seventy  mobile  stations,  and,  as  a 
result,  the  Licensing  Division  granted 
additional  licenses  to  share  the  channels 


with  these  licensees,  pursuant  to 
§  90.63.T(b)  of  our  rules.  Because  none  of 
these  208  licenses  were  fully  loaded, 
our  staff  did  not  rescind  any  co-channel 
licenses  alreadv  authorized  on  the  same 
channels  with  these  Goodman/Chan 
Receivership  licensees.  However,  in  an 
additional  thirty-eight  instances  in 
which  Goodman/Chan  Receivership 
licensees  responded  that  they  had  not 
fullv  loaded  their  channels,  our  staff  did 
not  process  applications  for  co-channel 
use  and  agreed  not  to  grant  the  thirty- 
eight  pending  applications  for  co- 
channel  use.  However,  in  accordance 
with  our  conclusion  that  these  licensees 
had  no  entitlement  to  exclusive  use  of 
the  channels,  we  find  that  the  agreement 
not  to  review  and  process  the  thirty- 
eight  pending  applications  for  co- 
channel  use  was  in  error  because  the 
Goodman/Chan  Order  did  not  freeze 
new  licensing  on  these  channels. 
Therefore,  the  Wireless 
Telecommunications  Bureau  should 
have  reviewed  and  processed  these 
applications  pursuant  to  the 
Commission's  rules. 

13.  Although  we  granted  the 
Receiver's  Supplemental  Petition,  we 
find  no  contradiction  between  the  grant 
of  the  Supplemental  Petition  and  our 
licensing  of  co-channel  licensees  on 
channels  licensed  to  Goodman/Chan 
licensees.  Thus,  we  affirm  the  Licensing 
Division's  decision  to  decline  to  rescind 
co-channel  licenses  granted  on  channels 
occupied  by  Goodman/Chan 
Receivership  Licensees  who  reported 
that  they  had  not  fully  loaded  their 
channels.  The  Supplemental  Petition 
requested  that  we  (1)  issue  a  stay  of  any 
cancellation  of  the  affected  General 
Category  licenses  during  the  pendency 
of  the  waiver  request;  (2)  suspend  the 
mailing  of  automated  inquiries  to  the 
affected  General  Category  licensees;  (3) 
grant  the  affected  licensees  a  120-day 
period  to  comply  with  §  90.633  of  our 
rules  if  we  denied  the  waiver  petition; 
and  (4)  grant  such  other  relief  that  is 
consistent  with  the  relief  sought  in  the 
Supplemental  Petition.  The  actions  of 
our  staff  are  consistent  with  the 
Goodman/Chan  Order  because  the 
Commission  did  not  grant  a  freeze  of 
additional  licensing  on  these  channels, 
nor  did  the  Goodman/Chan  licensees 
file  timely  petitions  for  reconsideration 
of  the  additional  co-channel  license 
grants.  Further,  the  staff  did  not  cancel 
any  Goodman/Chan  licenses  through 
issuance  of  co-channel  licenses  to 
entities  who  presumably  sought  to 
provide  service  on  the  same  channels 
licensed  to  members  of  the 
Receivership.  We  also  conclude  that  the 
Division's  mailing  of  automated 


inquiries  was  proper  and  did  not  harm 
the  Goodman/Chan  licensees  because 
the  information  received  from  the 
responding  licensees  indicated  that, 
eight  months  after  license  grant,  they 
had  not  placed  into  operation  the 
minimum  number  of  seventy  mobiles 
needed  to  retain  exclusivity. 

14.  The  Receiver  contends  that  some 
new  licensees  were  granted  licenses  for 
sites  in  violation  of  our  mileage 
separation  criteria.  We  disagree.  For 
conventional  systems,  the  Bureau 
assigned  frequencies  in  accordance  with 
our  applicable  loading  criteria.  Thus, 
the  staff  permitted  co-channel  licensing 
where  the  channel  was  not  licensed 
exclusively  to  one  licensee  because  the 
licensee  failed  to  load  at  least  a 
minimum  of  seventy  mobile  stations  on 
the  channel.  However,  when  a  licensee 
loaded  at  least  seventy  mobile  stations 
on  a  channel.  §  90.621(b)  of  our  rules 
required  that  the  fixed  mileage 
separation  between  co-channel  systems 
be  a  minimum  of  113  kilometers 
(seventy  miles).  Applicants  were 
permitted  to  locate  co-channel  systems 
closer  than  seventy  miles  if  (1)  the 
channel  was  not  fully  loaded,  (2)  the 
applicant  complied  with  either  the 
consensual  short-spacing  rule,  or  the 
technical  short-spacing  rule,  or  (3)  the 
applicant  received  a  waiver  of  the 
mileage  separation  rule. 

15.  The  consensual  short-spacing  rule 
allowed  an  applicant  to  place  a  co- 
channel  system  at  any  distance  within 
the  minimum  separation  distance  as 
long  as  each  co-channel  licensee  within 
the  specified  separation  consented  to 
accept  any  interference  resulting  fiom 
the  reduced  separation  between  the 
systems.  The  technical  short-spacing 
rule  allowed  co-channel  licensing 
between  fifty-five  and  seventy  miles,  but 
only  if  the  applicant  proposed  to 
operate  at  reduced  power  and  antenna 
height  pursuant  to  a  table  set  forth  in 
our  rules.  Applicants  could  also  request 
a  waiver  of  the  mileage  separation  rule 
by  submitting  an  interference  analysis 
that  showed  the  co-channel  stations 
would  receive  the  same  or  greater 
interference  protection  than  provided  in 
the  technical  short-spacing  rule. 

16.  In  the  November  20  Staff  Letter, 
the  staff  concluded  that  the  Receiver 
failed  to  provide  substantiation  on  the 
short-spacing  issue  at  the  time  of  its 
request  and  there  was  no  evidence  that 
the  Licensing  Division  erred  in  granting 
these  licenses.  The  Receiver  has  not 
submitted  any  additional  information 
that  would  persuade  us  otherwise. 
Accordingly,  we  now  decline  to  cancel 
or  modify  any  of  the  short-spaced 
licenses  identified  by  the  Receiver. 
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17.  The  Licensing  Division  found  that 
it  granted  188  short-spaced  applications 
for  channels  licensed  to  Goodman/Chan 
licensees,  not  318,  as  argued  by  the 
Receiver.  Furthermore,  the  staff  found 
that  in  146  of  the  188  short-spaced 
licensing  instances,  the  Goodman/Chan 
Receivership  licensees  had,  through 
properly  executed  short-spacing 
agreements,  consented  to  sharing  a 
channel  with  other  licensees,  and  thus 
the  frequency  coordinations  were 
proper.  Such  "short-spaced"  frequency 
recommendations  are  permitted  when 
the  requesting  applicant  submits 
documentation  showing  consent  from 
the  licensee  whose  station  is  to  be 
affected  by  the  short-spacing. 
Consequently,  the  licensing  decisions 
with  respect  to  these  146  channels  was 
in  full  accord  with  the  co-channel  and 
short-spacing  rules. 

18.  In  the  remaining  forty-two 
instances  where  no  short-spacing 
agreement  existed,  the  applicant  must 
comply  with  the  technical  short-spacing 
rule  or  receive  a  waiver  of  the  mileage 
separation  rule  if  the  licensee  licensed 
on  the  channel  has  loaded  the  channel 
with  at  least  seventy  mobile  stations. 
The  staff  concluded  that  although  the 
forty-two  remaining  instances  were 
apparently  granted  in  error  due  to  lack 
of  short-spacing  agreements,  the 
licenses  should  not  be  set  aside.  Our 
staff  concluded  that  the  frequency 
coordinators  should  work  with  the 
Goodman/Chan  Receivership  licensees 
to  reach  an  equitable  solution  to  the 
mileage  separation  problem.  The  staff 
agreed  to  closely  scrutinize  the 
construction  and  loading  performance 
of  the  licensees  who  received  short- 
spaced  licenses  to  the  Goodman/Chan 
Receivership  Licensees  and  to  cancel 
these  licenses,  pursuant  to  our  rules,  in 
cases  where  our  construction 
requirements  were  not  timely  met. 
Through  the  monitoring  of  these  forty- 
two  licenses,  the  staff  has  determined 
that  fourteen  have  fulfilled  their 
construction  requirements.  The  rest 
were  automatically  cancelled  pursuant 
to  §  90.633(d)  of  our  rules. 

19.  The  Receiver  argues  that  the 
Licensing  Division's  decisions  with 
respect  to  the  fourteen  licenses  where 
no  short-spacing  agreements  existed  are 
in  direct  contravention  to  the  Goodman/ 
Chan  Order.  Technical  short-spacing 
allows  applicants  to  locate  their  systems 
closer  together  than  seventy  miles  upon 
a  technical  showing  of  non-interference. 
Although  the  staff  believed  that  the 
fourteen  licenses  may  have  been  granted 
in  error  because  the  recommendations 
of  the  frequency  coordinator  could  not 
be  substantiated  by  short  spacing 
agreements,  our  review  of  the  records 


shows  that  the  fourteen  Goodman/Chan 
licenses  were  not  fully  loaded.  A 
conventional  SMR  licensee  receives 
eight  months  to  load  a  minimum  of 
seventy  mobile  stations  on  its  channel 
in  order  to  retain  exclusivity.  However, 
if  the  channel  does  not  have  a  minimum 
of  seventy  mobile  stations  on  its 
channel  at  the  time  the  eight  month 
period  expires,  another  licensee  may  be 
granted  on  that  channel.  As  a  result, 
even  though  these  fourteen  licensees 
did  not  agree  to  be  short-spaced,  our 
Licensing  Division  correctly  granted  a 
license  within  seventy  miles  because 
the  channels  were  not  exclusive  and 
were  not  entitled  to  the  standard 
seventy  mile  separation  between  co- 
channel  systems.  Therefore,  we  affirm 
the  decision  of  the  Licensing  Division  to 
allow  the  fourteen  non-Goodman/Chan 
Receivership  licenses  to  remain. 

20.  The  Receiver  seeks  reinstatement 
of  106  Goodman/Chan  Receivership 
Licenses  where  the  licenses  were 
cancelled  based  on  the  licensees'  failure 
to  respond  to  automated  inquiry  letters 
from  the  staff  seeking  confirmation  that 
the  licensees  had  constructed  their 
facilities  and  commenced  operations. 
The  Receiver  argues  that  these  licenses 
were  improperly  cancelled  because  the 
Goodman/Chan  Order  granted  the 
Receiver's  request  that  the  Commission 
not  send  construction  inquiries  to 
Goodman/Chan  Receivership  Licensees 
after  March  21,  1994.  The  staff  was  not. 
however,  provided  with  the  data 
necessary  to  identify  the  Receivership 
licenses,  and  thereby  modify  the 
automated  licensing  system  to  prevent 
sending  automated  inquiries  to 
Receivership  licensees.  The  Goodman/ 
Chan  Order  expressly  provided  for 
reinstatement  of  fourteen  licenses  under 
these  circumstances.  Thus,  these 
licenses  will  be  reinstated  upon 
publication  of  the  Goodman/Chan 
Order  in  the  Federal  Register. 

21.  The  Receiver  also  alerted  us  to  the 
existence  of  an  additional  ninety-two 
cancelled  licenses  on  February  3,  1998. 
We  will  reinstate  all  of  these  licenses 
granted  prior  to  January  2,  1995.  We 
have  determined  that  approximately 
sixty  of  the  ninety-two  licenses  were 
granted  after  January  2,  1995  and 
therefore  received  a  twelve-month 
construction  period.  Because  the  basis 
for  the  relief  granted  in  the  Goodman/ 
Chan  Order  was  to  place  the  Goodman/ 
Chan  licensees  in  the  same  posture  as 
other  Part  90  CMRS  providers  who  were 
given  a  twelve-month  construction 
period,  these  sixty  licenses  are  not 
eligible  for  relief  and  therefore  will  not 
be  reinstated.  We  agree  to  reinstate  the 
remaining  licenses  because  they  are 
similarly  situated  to  the  original 


fourteen  cancelled  licenses  that  the 
Commission  agreed  to  reinstate  in  the 
Goodman/Chan  Order.  We  will  not. 
however,  cancel  any  co-channel  license 
that  has  since  been  granted  on  a  channel 
that  we  reinstate  with  this  Order  for  the 
reasons  discussed  in  para.  41,  supra. 

22.  The  Receiver  also  identifies  296 
licensees  who  voluntarily  cancelled 
their  licenses  while  the  Goodman 
Petition  was  pending,  after  which  they 
reapplied  for  and  received  new  licenses 
at  the  same  locations.  As  a  result,  these 
licensees  were  not  among  those 
licensees  who  were  granted  extensions 
of  the  construction  deadline  by  the 
Goodman/Chan  Order.  The  Receiver 
requests  that  these  licensees  receive  the 
same  extended  construction  period  as 
other  Goodman/Chan  Licensees.  We 
deny  this  request.  These  licensees 
affirmatively  chose  to  cancel  their 
licenses  while  the  Goodman  Petition 
was  pending  because  they  preferred  to 
obtain  new  licenses  with  one-year 
construction  periods,  rather  than 
continue  to  press  their  extension 
requests.  We  conclude  that,  as  a  result 
of  their  decision  to  cancel  their  licenses, 
these  licensees  no  longer  have  standing 
to  obtain  relief  under  the  Goodman/ 
Chan  Order.  We  conclude  that  their 
rights  as  licensees  are  determined  by 
their  subsequent  authorizations. 
Furthermore,  these  licensees  obtained 
their  new  licenses  after  January  2,  1995. 
and  therefore  received  a  twelve-month 
construction  period.  Because  the 
purpose  of  the  additional  four-month 
construction  period  provided  for  in  the 
Goodman/Chan  Order  was  to  place  the 
Goodman/Chan  Receivership  Licensees 
in  the  same  posture  as  other  part  90 
CMRS  providers,  and  thereby  give  them 
a  total  of  twelve  months  to  construct, 
these  296  licensees  do  not  require  and 
are  not  eligible  for  such  relief. 
Therefore,  we  find  that  these  licensees 
will  not  be  granted  an  additional  four 
months  to  construct. 

23.  The  license  term  of  some 
Goodman/Chan  Receivership  licenses 
will  likely  expire  prior  to  the  end  of  the 
additional  four  month  construction 
period.  Pursuant  to  §  90.149(a).  the 
license  term  for  General  Categon' 
channels  is  five  years.  Because  our  rules 
do  not  allow  for  renewal  of 
unconstructed  licenses,  the  Receiver 
requests  that  the  terms  of  such  licenses 
be  extended  to  enable  these  licensees  to 
complete  construction  on  the  same  basis 
as  other  licensees,  so  that  they  will  then 
be  eligible  for  renewal. 

24.  It  is  the  responsibility  of  each 
licensee  to  apply  for  renewa'  of  its 
license  prior  to  the  expiration  date  of 
the  license.  According  to  the 
Commission's  rules,  800  MHz  SMR 
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licensees  will  receive  an  Application  for 
Renewal  of  Private  Radio  Station 
License  Form  (FCC  Form  574-R)  in  the 
mail  from  the  Commission.  If  within 
sixty  days  before  the  scheduled 
expiration  of  the  license,  the  licensee 
has  not  received  FCC  Form  574-R,  the 
licensee  should  file  a  Private  Radio 
Application  for  Renewal.  Reinstatement 
and/or  Notification  of  Change  to  License 
Information  Form  (FCC  Form  405-A) 
before  the  expiration  date  of  the  license 
to  renew  the  license.  Thus,  failure  of  a 
licensee  to  receive  a  FCC  Form  574-R 
from  the  Commission  is  no  excuse  for 
failure  to  file  a  renewal  application.  The 
license  renewal  application  should  be 
filed  no  more  than  ninety  days  nor  less 
than  thirty  days  prior  to  the  end  of  the 
license  term  in  accordance  with  the 
Commission's  rules  and  the  instructions 
for  the  appropriate  form.  In  accordance 
with  our  rules,  failure  to  file  a  license 
renewal  application  prior  to  the  license 
expiration  date  results  in  the  automatic 
cancellation  of  the  license  on  its 
expiration  date.  However,  because  of  the 
unique  circumstances  of  this  case,  if  the 
licensee  has  timely  filed  the  appropriate 
license  renewal  form,  we  will  toll  the 
expiration  of  the  license  until  the  end  of 
the  four-month  construction  period.  If  at 
the  end  of  that  time,  the  licensee  has 
fully  constructed  its  authorization  and 
commenced  operations,  we  will  grant 
the  license  renewal.  We  will  not  grant 
any  renewal  application  if  the  licensee 
fails  to  construct  or  place  the  station  in 
operation  before  the  expiration  of  the 
four-month  period. 

25.  To  assist  in  the  potential  recovery 
by  members  of  the  Goodman/Chan 
Receivership  of  their  monetary  losses, 
the  Receiver  requests  that  we  facilitate 
efforts  by  the  Goodman/Chan 
Receivership  to  assign  their  licenses  to 
other  SMR  operators  prior  to  the 
expiration  of  the  construction  period  for 
such  licenses.  In  the  800  MHz  SMF 
Second  Report  and  Order,  we 
temporarily  waived  the  provisions  of 
§  90.609(b)  of  our  rules  to  facilitate  the 
relocation  of  Incumbent  licensees  from 
the  upper  200  channels  to  the  lower  230 
channels  as  well  as  to  facilitate 
geographic  licensing.  Thus,  we  allowed 
the  assignment  or  transfer  of 
unconstructed  licenses  on  the  lower  80 
and  General  Category  channels  "to 
encourage  (the)  rapid  migration  of 
incumbent  (licensees],  preferably 
through  voluntary  negotiations,  from  the 
upper  200  channels  to  lower  band  800 
MHz  channels."  In  addition,  the 
Commission  stated  that  relaxing  our 
transfer  restrictions  facilitates 
geographic  licensing  of  the  lower 
channels  themselves.  The  Commission 


also  advised  incumbents  to  modify  their 
holdings  in  advance  of  the  auction 
through  transfers  or  channel  swaps  and 
new  entrants  to  position  themselves  for 
the  auction  by  acquiring  existing 
licenses  in  areas  where  thev  intend  to 
bid. 

26.  Under  this  waiver,  the  Bureau 
accepted  transfer  applications  for 
unconstructed  licenses  on  these 
channels  until  six  months  after  the 
conclusion  of  the  800  MHz  upper  band 
auction,  i.e..  until  June  8,  1998.  We 
further  provided  that  in  the  event  of  a 
transfer  or  assignment,  the  transferee 
would  be  subject  to  the  same 
construction  deadline  as  the  transferor, 
unless  the  transferee  had  extended 
implementation  authority.  In  the  latter 
case,  we  stated  that  we  would  allow 
licensees  to  apply  their  system-wide 
construction  deadlines  to  licenses 
acquired  by  transfer  within  their  pre- 
existing footprint. 

27.  We  determine  that  the  Goodman/ 
Chan  Receivership  and  similarly 
situated  non-Goodman  Chan  General 
Category  SMR  licensees  who  have  not 
yet  constructed  may,  during  the  ninety 
day  period  beginning  on  the  day  the 
Goodman/Chan  Order  is  published  in 
the  Federal  Register,  apply  to  transfer  or 
assign  unconstructed  licenses  that  have 
received  construction  extensions 
pursuant  to  the  Goodman/Chan  Order 
and  this  Memorandum  Opinion  and 
Order  and  Order  on  Reconsideration. 
We  believe  the  same  special 
circumstances  that  existed  in  the  800 
MHz  SMR  Second  Report  and  Order  that 
facilitated  the  need  to  temporarily  waive 
§  90.609(b)  of  our  rules  exist  here; 
namely,  the  need  to  encourage  rapid 
migration  of  incumbents,  preferably 
through  voluntary  negotiations,  from  the 
upper  200  channels  to  lower  band  800 
MHz  channels,  and  facilitate  geographic 
licensing  as  set  out  in  the  800  MHz  SMR 
Second  Report  and  Order.  Accordingly, 
we  believe  it  is  in  the  public  interest  to 
allow  transfers  and  assignments  that 
will  facilitate  the  relocation  of 
incumbent  licensees  from  the  upper  200 
channels  to  the  lower  band  800  MHz 
channels  or  geographic  licensing  of  the 
lower  channels  themselves.  All  such 
transfer  and  assignment  requests  require 
prior  Commission  approval  pursuant  to 
section  310(d)  of  the  Communications 
Act,  as  amended.  All  such  transfer  and 
assignment  requests  must  be  made  by 
the  individual  licensees,  as  the  Receiver 
does  not  have  standing  to  file  such 
requests.  If  the  transfer  or  assignment  is 
approved,  the  transferee  will  be  subject 
to  the  same  construction  deadline  as  the 
transferor,  unless  the  transferee  has  pre- 
existing extended  implementation 
authority  and  the  license  to  be 


transferred  is  within  the  geographic 
footprint  of  the  extended 
implementation  system.  For  purposes  of 
this  order,  we  define  the  "footprint" 
using  the  18  dBji  interference  criteria 
established  for  lower  band  systems  in 
the  800  MHz  Second  Report  and  Order: 
i.e.,  any  site  will  be  considered  in  the 
extended  implementation  licensee's 
footprint  if  it  is  within  the  18  dBji 
interference  contour  of  an  existing  site 
that  is  part  of  the  system  for  which  the 
transferee  has  received  extended 
implementation  authority.  In  such 
cases,  the  transferee  may  incorporate  the 
transferred  license  into  its  extended 
implementation  authorization,  and 
apply  the  construction  deadline 
applicable  to  the  system  as  a  whole. 

28.  We  recognize  that  the  ninety  day 
period  is  much  shorter  than  the  six 
month  period  authorized  by  the  800 
MHz  SMR  Second  Report  and  Order.  In 
providing  a  shorter  period,  we  weighed 
the  competing  interests  of  licensees  who 
desire  to  bid  at  auction  for  the 
geographic  licenses  in  the  lower  230 
SMR  channels  against  the  interests  of 
the  Goodman/Chan  Receivership  to 
receive  a  fair  opportunity  to  construct 
their  channels.  Thus,  although  we  will 
allow  the  Goodman/Chan  Receivership 
ninety  days  to  transfer  and  assign 
unconstructed  licenses,  we  will  not 
accept  FCC  Form  175s  for  the  Phase  11 
auction  before  January  15,  1999,  which 
is  over  five  months  after  release  of  this 
Order.  This  delay  in  accepting  FCC 
Form  175s  will  permit  the  four  month 
construction  period  to  run  as  intended. 
We  believe  that  this  accommodation  for 
the  Goodman/Chan  Receivership  will 
allow  prospective  bidders  to  obtain 
accurate  and  complete  information 
concerning  the  lower  230  SMR  channels 
while  providing  the  Goodman/Chan 
Receivership  with  the  full  four  month 
period  to  construct.  The  Balanced 
Budget  Act  of  1997  requires  that  we 
provide  prospective  bidders  with 
sufficient  information  in  advance  of  an 
auction  to  prepare  business  plans, 
assess  market  conditions,  and  evaluate 
the  availability  of  equipment  for 
relevant  services.  Therefore,  in  order  to 
give  prospective  bidders  sufficient  time 
to  prepare  in  advance  of  the  auction,  the 
present  matter  needs  to  be  resolved  as 
quickly  as  possible. 

29.  If  the  Goodman/Chan  licensee 
shares  the  General  Category  channel,  the 
assignee  would  acquire  the  same  shared 
status.  To  the  extent  that  a  Goodman/ 
Chan  licensee  is  the  sole  occupant  of  a 
General  Category  channel,  that  licensee 
has  de  facto  exclusive  use:  the  General 
Category  licensing  freeze  has  been  in 
place  now  for  more  than  a  year, 
precluding  any  new  licensing. 
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Moreover,  new  licensing  of  General 
Category  channels  will  not  occur  for 
several  months,  when  the  Commission 
conducts  an  auction  to  award 
geographic  area  licenses.  The  transferee 
of  this  type  of  Goodman/Chan  license 
thus  acquires  an  expectancy  of 
achieving  exclusive  channel  use.  The 
expectancy  would  be  met  provided  that 
the  assignee  or  transferee  incorporates 
the  channel  into  an  aggregately  loaded 
system,  or  demonstrates  loading  at  the 
constructed  site  of  seventy  mobiles. 

30.  Although  the  Goodman/Chan 
Order  does  not  extend  relief  to  any 
licensee  other  than  the  Goodman/Chan 
Receivership,  we  conclude  that 
similarly  situated  General  Category  SMR 
licensees  should  receive  the  same  four- 
month  construction  period  extension 
granted  therein.  In  the  Goodman/Chan 
Order,  we  based  our  limited  grant  of 
relief  on  the  fact  that  during  the 
pendency  of  the  petition,  we  had 
replaced  our  eight-month  construction 
requirement  with  a  twelve-month 
construction  requirement  for  SMR 
licensees  licensed  in  the  General 
Category.  We  granted  the  Goodman/ 
Chan  Receivership  Licensees  a  four- 
month  extension  to  their  original  eight- 
month  construction  period  to  place 
them  in  the  same  posture  as  other  SMR 
licensees  who  had  obtained  twelve 
months  to  construct. 

31.  We  believe  the  same  relief  should 
be  extended  to  similarly  situated  non- 
Goodman/Chan  General  Category  SMR 
licensees.  However,  in  order  to  be 
granted  this  limited  relief,  these 
licensees  must  have  originally  been 
granted  an  eight-month  construction 
period  and  must  have  a  valid  extension 
request  on  file  with  the  Commission. 
Eligible  licensees  will  receive  the  same 
four-month  period  to  construct  that  we 
granted  to  the  Goodman/Chan 
Receivership,  which  is  a  period  of  four 
months  to  begin  upon  publication  of  the 
Goodman/Chan  Order  in  the  Federal 
Register. 

32.  In  this  Memorandum  Opinion  and 
Order,  we  dismiss  the  Receiver's 
December  1  Petition.  We  find  that  the 
Receiver,  Daniel  R.  Goodman,  does  not 
have  standing  to  file  the  December  1 
Petition.  Individual  licensees  are 
therefore  responsible  to  address  the 
Bureau  with  individual  licensing 
problems.  We  also  conclude  that  both 
the  Goodman/Chan  Receivership  and 
other  similarly  situated  General 
Category  Licensees  shall  have  four 
months  to  construct  and  commence 
operation  of  their  licensed  facilities 
from  the  date  that  the  Goodman/Chan 
Order  is  published  in  the  Federal 
Register.  We  will  not  cancel  any 
subsequently  granted  licenses  on 


channels  occupied  by  members  of  the 
Goodman/Chan  Receivership  who 
reported  that  they  had  not  fully  loaded 
their  channels.  We  also  decline  to 
cancel  properly  granted  co-channel 
licenses. 

33.  We  direct  the  Bureau  to  reinstate 
the  fourteen  licenses  reinstated  by  the 
Goodman/Chan  Order,  as  well  as  thirty- 
two  of  the  additional  ninety-two 
licenses  identified  by  the  Receiver  on 
February  3,  1998.  We  will  allow  the 
Goodman/Chan  Receivership  and  other 
General  Category  licensees  to  transfer 
unconstructed  licenses  until  ninety  days 
after  the  release  of  this  Memorandum 
Opinion  and  Order  and  Order  on 
Reconsideration.  Lastly,  on  our  own 
motion,  for  those  licensees  whose 
license  is  scheduled  to  expire  prior  to 
the  end  of  the  four-month  construction 
period,  we  will  toll  the  license  term  to 
coincide  with  the  last  day  of  the  four- 
month  construction  period,  so  long  as 
the  affected  licensees  previously  timelv 
filed  a  license  renewal  application.  We 
deny  the  Receiver's  Februar>'  3 
Reinstatement  Petition,  to  the  extent 
provided  in  this  Memorandum  Opinion 
and  Order  and  Order  on 
Reconsideration.  We  also  dismiss  both 
the  Brown  and  Schwaninger  Petition 
and  the  Receiver's  Motion  for 
Clarification  as  untimely  filed.  In 
conjunction  with  the  D.C.  Circuit  action 
holding  in  abeyance  the  stay  request 
brought  by  the  Receiver,  our  Office  of 
General  Counsel  has  stated  to  the  Court 
that  the  Goodman/Chan  Order  will  not 
be  published  in  the  Federal  Register 
until  the  Court  has  an  opportunity  to 
consider  the  pending  Motion  for  Stay. 
Accordingly,  as  a  matter  of  courtesy,  we 
instruct  the  Secretary  not  to  submit  this 
Memorandum  Opinion  and  Order  and 
Order  on  Reconsideration  and  the 
Goodman/Chan  Order  io  the  Office  of 
the  Federal  Register  for  publication  in 
the  Federal  Register  until  twenty  days 
after  the  release  date  of  this  Order.  This 
twenty-day  deferral  of  submission  will 
afford  the  Receiver  an  opportunity  to 
advise  the  Court  of  its  intention  with 
respect  to  the  stay  request  and,  should 
the  Receiver  pursue  that  litigation,  the 
Court  will  have  an  opportunitv  to  rule. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  98-22947  Filed  8-26-98;  8:45  am] 
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summary:  In  this  document,  the  Federal 
Communications  Commission 
(Commission)  addresses  petitions  for 
waiver  which  establishes  the  maximum 
period  for  Specialized  Mobile  Radio 
(SMR)  licensees  to  construct  their 
facilities  and  commence  operation.  The 
document  grants  certain  licensees  an 
additional  four  months  to  construct  and 
commence  operations  of  their  licenses. 
The  Commission  partially  granted  the 
waiver  petitions  because  during  the 
pendency  of  the  waiver  petitions,  it  had 
changed  the  construction  period  for  all 
new  Commercial  Mobile  Radio  Ser\ice 
(CMRS)  licenses,  including 
conventional  SMR  licenses,  from  eight 
months  to  twelve  months.  Thus,  the 
basis  for  granting  the  additional  four 
months  to  these  licensees  was  to  place 
them  in  the  same  posture  as  CMRS 
providers  licenses  after  January  2.  1995. 
when  the  new  rule  took  effect. 
DATES:  Licensees  have  four  months  from 
August  27.  1998  to  construct  and 
commence  operation  of  their  licenses. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Fishel  at  (717)  338-2602  or 
Ramona  Melson  or  David  Judelsohn  at 
(202) 418-7240. 
SUPPLEMENTARY  INFORMATION: 

1.  This  order  addresses  petitions  for 
waiver  of  Section  90.633(c)  of  the 
Commission's  Rules,  which  establishes 
the  maximum  period  for  Specialized 
Mobile  Radio  (SMR)  licensees  to 
construct  their  facilities  and  commence 
operation.  The  petitions  were  filed  on 
March  15,  1994  and  March  21,  1994. 
respectively,  by  Dr.  Robert  Chan  and 
Daniel  R.  Goodman.  On  April  6,  1994. 
the  Private  Radio  Bureau  released  a 
Public  Notice  59  FR  17547  (April  13. 
1994)  seeking  comments  on  the 
Goodman  and  Chan  petitions.  Based  on 
the  facts  set  forth  in  the  petitions  and 
the  comments  filed  in  this  matter,  we 
conclude  that  the  waivers  requested  by 
Chan  and  Goodman  should  be  granted 
to  the  extent  described  below. 

2.  The  Goodman  and  Chan  petitions 
are  brought  by  or  on  behalf  of 
approximately  4,000  indiv  iduals  who 
have  obtained  800  MHz  conventional 
SMR  licenses  on  General  Categon." 
channels  by  using  the  services  of  one  of 
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several  companies  that  are  the  subject  of 
an  enforcement  action  brought  by  the 
'  Federal  Trade  Commission.  These 
companies  have  used  TV  infomercials 
and  telemarketing  soHcitations  to 
promote  SMR  hcenses  as  "investment 
opportunities"  for  individuals.  The 
typical  ser/ice  offered  by  these 
companies  is  to  prepare  SMR 
applications  for  a  substantial  fee 
(usually  S7000  per  application).  The 
companies  typically  induce  potential 
customers  to  purchase  these  services  by 
representing  that  SMR  licenses  have 
great  value  that  can  be  recouped 
through  subsequent  resale  of  these 
licenses,  but  do  not  emphasize  the 
obligations  to  which  each  licensee  is 
subject. 

3.  The  Commission  has  taken  steps  to 
protect  the  public  against  deception  and 
misinformation.  In  December  1992,  the 
Commission  issued  a  public  "Consumer 
Alert"  regarding  SMR  licensing.  Among 
other  things,  the  alert  stated  that  SMR 
licenses  could  be  obtained  directly  from 
the  FCC  for  a  $35  fee,  that  licensees 
would  be  required  to  construct  facilities 
within  eight  months  or  lose  their 
licenses,  and  that  licenses  could  not  be 
sold  or  transferred  prior  to  construction. 
The  Commission  also  developed  a 
consumer  information  packet,  which  is 
sent  to  individuals  who  contact  the 
Commission  after  being  solicited  by 
SMR  application  companies.  The 
Commission  also  assisted  the  Federal 
Trade  Commission  (FTC)  in  preparing  a 
consumer  information  pamphlet  issued 
in  January  1994. 

4.  The  Commission  has  actively 
cooperated  with  the  Federal  Bureau  of 
Investigation,  the  FTC  and  the 
Securities  Exchange  Commission  in 
investigations  of  SMR  application 
companies.  In  January'  1994,  one  such 
investigation  culminated  in  a  lawsuit 
brought  by  the  FTC  in  U.S.  District 
Court  against  four  companies. 
Metropolitan  Communications  Corp., 
Nationwide  Digital  Data  Corp., 
Columbia  Communications  Services 
Corp..  and  Stephens  Sinclair  Ltd.  (the 
"Receivership  Companies").  In  its 
complaint,  the  FTC  alleged  that 
approximately  4,000  individuals  who 
were  assisted  by  the  Receivership 
Companies  in  obtaining  licenses  for 
conventional  SMR  channels  were 
defrauded  and  misled  as  to  the  FCC 
rules  by  the  sales  practices  of  these 
companies.  The  first  phase  of  the 
scheme  involved  selling  consumers 
application  preparation  services  for  FCC 
licenses  at  excessive  cost.  In  the  second 
phase  of  the  scheme,  certain  defendants 
used  misrepresentations  to  solicit  the 
purcha.se  of  shares  in  partnerships  that 
would  purportedly  construct  and 


operate  SMR  systems  in  various  cities. 
On  January  14,  1994,  the  court  issued  a 
preliminary  injunction  freezing  the 
assets  of  the  Receivership  Companies 
and  their  principal  officers  and 
appointed  Daniel  R.  Goodman  as 
Receiver  of  the  Receivership 
Companies. 

5.  Waiver  Requests.  On  March  15, 
1994.  Dr.  Robert  Chan  filed  a  petition 
for  waiver  on  his  own  behalf  as  licensee 
of  five  SMR  stations  acquired  through 
two  of  the  Receivership  Companies.  Dr. 
Chan  requested  an  additional  year  in 
which  to  build  and  place  his  facilities 
in  operation.  On  March  21,  1994,  Daniel 
Goodman,  the  court-appointed  Receiver, 
filed  a  petition  for  waiver  on  behalf  of 
all  SMR  licensees  who  have  received 
licenses  through  the  Receivership 
Companies.  Noting  that  virtually  no 
construction  had  taken  place  under 
these  licenses  and  that  automatic 
license  cancellation  was  imminent, 
Goodman  requested  an  eight  month 
extension  of  time  for  all  such  licensees 
to  construct  and  commence  operations, 
starting  from  the  petition  grant  date. 
Goodman  also  requested  a  120-day 
emergency  stay  of  all  automatic 
cancellations  of  licenses  during  the 
pendency  of  the  petition.  Goodman 
indicated  that  its  request  for  waiver  was 
limited  to  the  Commission's  eight 
month  construction  deadline,  and  no 
request  was  made  to  waive  any  of  the 
other  requirements  that  apply  to  General 
Category  channels. 

6.  On'April  21,  1994.  Goodman  filed 
a  supplement  to  his  initial  waiver 
request  asking  that  we  waive  the 
Commission's  requirement  of  a  separate 
waiver  fee  for  each  individual  license 
covered  by  the  petition.  On  April  29, 
1994,  Goodman  filed  another 
supplement  requesting  that  the 
Commission  (1)  issue  a  stay 
(retroactively  effective  January  14.  1994) 
of  any  cancellation  of  the  exclusive 
SMR  authorizations  during  the 
pendency  of  the  waiver  request:  (2) 
suspend  the  mailing  of  automatic 
cancellation  notices  to  affected 
licensees;  and,  (3)  if  the  request  for 
waiver  is  denied,  grant  the  licensees  a 
120-day  period  from  the  date  of  such 
denial  in  which  to  construct  their 
facilities.  In  this  supplemental  request, 
Goodman  stated  that  petitioners  needed 
"an  additional  eight  month  period  to 
construct  and  load  their  licensed 
facilities,"  indicating  that  compliance 
with  the  Commission's  mobile  loading 
requirements  for  the  General  Category 
channels  was  contemplated. 

7.  Public  Notice  ana  Comments  on 
Petitions.  On  April  6,  1994,  the  Private 
Radio  Bureau  issued  a  Public  Notice 
seeking  comments  and  replies  on  the 


Goodman  and  Chan  petitions. 
Approximately  300  comments  and  five 
replies  were  received.  Many  comments 
in  support  of  the  Goodman  petition 
were  submitted  by  individual  licensees 
who  received  their  licenses  through  the 
services  of  the  Receivership  Companies. 
In  addition,  the  FTC  has  submitted  a 
letter  to  the  Commission  supporting  the 
Goodman  petition.  Oppositions  to  the 
waiver  requests  have  been  filed  by 
major  SMR  operators,  frequency 
coordinators,  and  trade  associations, 
including  Nextel  Communications,  Inc., 
the  American  Mobile 
Telecommunications  Association,  the 
Association  of  Public-Safety 
Communications  Officials-International, 
National  Association  of  Business  and 
Educational  Radio,  American  Digital 
Communications,  the  Industrial 
Telecommunications  Association  and 
Council  of  Independent  Communication 
Suppliers,  Express  Communications, 
TC3M,  Inc.,  and  Brown  and 
Schwaninger, 

A.  Receiver's  Standing  as  Party  in 
Interest 

8.  Background  and  Comments.  As  a 
threshold  issue,  several  commenters 
argue  that  Goodman  lacks  standing  to 
bring  a  waiver  petition  on  behalf  of 
multiple  SMR  licensees.  These 
commenters  note  the  apparent  lack  of  an 
express  agreement  between  the 
licensees  (individually  or  as  a  group) 
and  the  Receiver  for  the  latter  to 
represent  them.  In  addition, 
commenters  assert  that  Goodman's 
status  as  Receiver  is  insufficient  to  make 
him  a  real-party-in-interest  with  respect 
to  the  licenses  at  issue.  The  Receiver's 
duty  is  to  receive  monies  due  and  owing 
to  the  Receivership  Companies  so  that 
these  funds  can  be  used  to  satisfy  the 
debts  of  these  companies  and  their 
creditors.  Because  any  monies  received 
from  the  sale  of  the  licenses  would  go 
directly  to  the  licensees  and  not  to  the 
Receivership  Companies,  commenters 
argue,  the  Receiver  has  no  interest  that 
would  be  affected  by  the  request. 

9.  In  reply,  Goodman  argues  that  he 
is  the  proper  entity  to  submit  waiver 
requests  on  behalf  of  all  the  licensees. 
First,  Goodman  argues  that  he  should  be 
recognized  as  having  standing  for 
reasons  of  administrative  convenience 
because  requiring  each  licensee  to  file 
an  individual  waiver  petition  would  be 
unduly  burdensome.  Goodman  also 
contends  that  because  many  of  the 
licensees  entered  into  management 
agreements  with  the  Receivership 
Companies,  the  licensees  depend  on  the 
Receiver  to  take  whatever  actions  are 
necessary  to  preserve  the  validity  of 
their  authorizations.  Finally,  Goodman 


Federal  Register /Vol.  63,  No.  166 /Thursday,  August  27,  1998 /Rules  and  Regulations  45753 


alleges  that  no  licensee  has  objected  to 
the  Receiver's  filing  of  a  petition  on 
behalf  of  all  licensees. 

10.  Decision.  We  conclude  on  grounds 
of  administrative  convenience  that 
Goodman  should  be  deemed  to  have 
standing  to  file  the  instant  petition. 
Although  this  case  involves  multiple 
licenses,  weighing  the  merits  of  the 
waiver  request  for  each  licensee 
involves  evaluating  a  common  fact 
situation  rather  than  a  diverse  set  of 
facts  for  each  licensee.  Because  the 
request  for  waiver  for  all  of  the  licensees 
is  based  on  common  facts,  it  would  be 

a  waste  of  time  and  resources  to  require 
each  licensee  to  file  individually.  There 
is  also  no  evidence  that  any  licensee  has 
objected  to  the  Receiver  filing  the 
waiver  petition  on  his  or  her  behalf.  For 
purposes  of  the  Goodman  petition, 
therefore,  we  believe  that  it  is  in  the 
public  interest  to  consider  the  Receiver 
as  representing  the  interests  of  all 
licensees  whose  interests  are  affected  by 
the  FTC's  action  against  the 
Receivership  Companies. 

B.  Waiver  of  Application  Fees 

11.  Petition.  Section  1.1102  of  the 
Commission's  Rules  requires  waiver 
petitions  to  be  accompanied  by  a  $105 
fee  for  each  rule  section  that  the 
petitioner  seeks  to  waive  multiplied  by 
the  number  of  stations  to  which  the 
petition  applies.  Although  the  Goodman 
petition  was  filed  on  behalf  of  multiple 
licensees,  Goodman  has  submitted  only 
a  single  $105  waiver  petition  fee  instead 
of  a  separate  fee  for  each  affected 
license.  The  Chan  petition  was  not 
accompanied  by  any  fee  payment. 
Goodman  has  requested  that  the 
Commission  waive  the  requirement  of  a 
separate  fee  for  each  license  emd  accept 
the  single  payment  as  sufficient. 
Goodman  argues  that  the  public  interest 
warrants  waiving  the  fee  requirement 
because  the  purpose  of  the  underlying 
waiver  petition  is  to  allay  potential 
financial  hardship  to  defrauded 
licensees  and  a  fee  waiver  would  avoid 

a  further  depletion  of  the  licensees' 
funds. 

12.  Comments.  The  Public  Notice  did 
not  solicit  comment  on  the  Receiver's 
request  for  waiver  of  fees  because  it  was 
filed  subsequent  to  the  release  of  the 
Public  Notice.  Nevertheless,  a  few 
comments  on  the  issue  of  waiving  filing 
fees  were  submitted.  Express 
Communications  in  particular  opposes 
waiving  the  fee  requirement  on  the 
grounds  that  there  is  no  provision  in  the 
rules  to  lump  multiple  requests  together 
for  a  single  fee. 

13.  Decision.  Section  l.llJ5(a)  of  the 
Commission's  rules  permits  the  waiver 
of  fees  where  good  cause  is  shown  and 


where  waiver  would  promote  the  public 
interest.  If  we  were  to  require  a  separate 
fee  for  each  licensee  that  is  covered  by 
the  Goodman  petition,  the  total  fees  due 
(based  on  4.000  licensees)  would  total 
$420,000.  We  believe  that  waiving  this 
fee  amount  is  in  the  public  interest.  The 
Goodman  petition  was  filed  in  an 
attempt  to  limit  the  financial  harm 
caused  to  licensees  by  the  alleged 
fraudulent  conduct  of  the  Receivership 
Companies.  The  petition  also  raises 
substantive  issues  that  we  believe 
should  be  decided  on  the  merits.  We 
therefore  conclude  that  good  cause 
exists  to  waive  the  filing  fee 
requirement.  For  the  same  reasons,  we 
also  waive  the  fee  requirement  with 
respect  to  the  Chan  petition  on  our  own 
motion. 

C.  Waiver  of  Construction  and 
Operation  Deadline 

14.  Petition.  In  support  of  his  waiver 
petition,  Goodman  contends  that  the 
individuals  who  obtained  licenses 
through  the  Receivership  Companies  are 
threatened  with  an  aggregate  loss  of 
$28,000,000  (calculated  based  on  4.000 
licenses  times  the  $7,000  application  fee 
paid  by  each  licensee)  if  their  licenses 
are  allowed  to,  expire.  Goodman  states 
that  neither  the  licensees  nor  the 
Receiver  have  the  financial  or  technical 
resources  to  construct  SMR  facilities 
pursuant  to  their  authorizations  within 
the  required  eight-month  period. 
Goodman  states  that  he  is  in  the  process 
of  negotiating  and  finalizing  the  sale 
and  assignment  of  thousands  of  these 
licenses  to  large,  legitimate,  publicly- 
traded  SMR  companies.  Because 
Commission  rules  do  not  allow  the 
assignment  or  transfer  of  unconstructed 
SMR  licenses,  however.  Goodman 
requests  that  the  licensees  be  given 
additional  time  to  construct  so  that  they 
can  then  sell  the  stations  and  potentially 
recoup  their  investment.  Without  such 
an  extension.  Goodman  contends,  the 
number  of  licenses  that  may  be 
transferred  will  be  substantially 
diminished.  The  Receiver  contends  that 
if  the  licensees  are  granted  additional 
time  to  construct,  they  will  be  able  to 
place  in  operation  and  load  their 
channels  as  required  by  our  rules. 

15.  The  Receiver  acknowledges  that 
many  of  the  licensees  on  whose  behalf 
the  waiver  is  sought  were  unaware  of 
their  obligations  under  the 
Commission's  Rules,  including  the 
intention  to  construct  and  operate  and 
the  eight  month  construction 
requirement.  Goodman  contends  that 
their  lack  of  knowledge  should  be 
excused,  however,  on  the  grounds  that 
the  licensees  were  defrauded  by  the 
Receivership  Companies  concerning 


their  responsibilities  as  licensees. 
Goodman  also  notes  that  the 
Commission  has  granted  extended 
construction  periods  for  licensees  of 
wide-area,  multi-site  SMR  systems  and 
urges  us  to  treat  the  individual  licensees 
in  this  case  as  similarly  entitled  to 
extended  construction  authority  on  a 
collective  basis.  Finally.  Goodman 
argues  that  a  waiver  grant  would  not 
compromise  efficient  use  of  spectrum  or 
otherwise  be  contrary  to  the  public 
interest.  If  additional  time  for 
construction  is  allowed,  he  argues,  the 
systems  can  be  constructed  and  the 
Commission's  pohcies  fulfilled  with 
only  a  brief  delay. 

16.  The  Chan  petition  raises 
essentially  the  same  issues  as  the 
Goodman  petition  with  respect  to  the 
five  SMR  licenses  held  by  Dr.  Chan.  Dr. 
Chan  states  that  he  acquired  licenses 
through  two  of  the  Receivership 
Companies  and  that  one  of  the 
companies.  Nationwide  Digital,  had 
undertaken  to  construct  and  operate  Dr. 
Chan's  SMR  facilities.  Because 
Nationwide  does  not  have  the  capability 
to  construct  the  stations  in  time,  Dr. 
Chan  requests  a  one-year  extension  so 
that  he  can  employ  other  business 
entities  to  construct  and  operate  his 
SMR  stations. 

17.  Comments.  The  FTC  supports  the 
Goodman  petition  on  the  grounds  that 
an  extension  of  the  construction  and 
operation  deadline  would  help  to 
alleviate  the  financial  injur>-  suffered  by 
the  4,000  licensees.  Licensees  would 
directly  benefit  by  a  rule  waiver,  the 
FTC  contends,  because  it  would  give  the 
Receiver  adequate  time  to  negotiate 
arrangements  with  legitimate  SMR 
operators  to  manage  and/or  construct 
the  stations.  The  FTC  further  argues  that 
these  arrangements  would  indirectly 
benefit  other  investors  who  have  been 
defrauded  by  the  Receivership 
Companies  because  reducing  the 
licensees'  damages  will  preser\'e  the 
assets  of  the  Receivership  Companies  as 
a  source  of  redress  for  other  claims. 

18.  Many  individual  licensees  have 
submitted  comments  in  support  of  the 
Goodman  petition.  These  commenters 
echo  Goodman's  argument  that  an 
extension  of  time  is  necessary  to  allow 
construction  of  their  SMR  stations 
because  of  the  delay  engendered  by  the 
Receivership  Companies'  fraudulent 
scheme. 

19.  Petition  opponents  argue  that 
extending  the  construction  and 
operation  deadline  is  an  inappropriate 
remedy  for  licensees  who  made 
speculative  and  ill-advised  investments. 
The  purpose  of  the  waiver  request, 
opponents  contend,  is  not  to  promote 
development  of  SMR  service,  but  to 
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protect  the  interests  of  a  group  of 
hcensees  who  hope  to  make  a  profit 
from  selling  their  licenses  to  established 
operators.  Opponents  assert  that  the 
Commission  cannot  act  as  the  guarantor 
of  the  public's  investment  decisions. 
Opponents  also  argue  that  licensees  are 
charged  with  knowing  and  fulfilling  the 
responsibilities  of  holding  a  license.  If 
these  licensees  were  in  fact  victims  of 
fraud,  opponents  argue,  they  have  legal 
remedies  other  than  an  extension  of  the 
construction  and  operation  deadline. 
Opponents  assert  that  the  Commission 
would  better  serve  the  public  interest  by 
allowing  these  licenses  to  lapse  so  that 
the  Commission  can  relicense  these 
frequencies  directly  to  legitimate 
operators. 

20.  Decision.  To  obtain  a  waiver  of 
our  construction  requirements, 
petitioners  must  demonstrate  that  their 
circumstances  are  unique,  that  there  is 
no  reasonable  alternative  solution 
within  existing  rules,  and  that  good 
cause  exists  to  justify  the  requested 
relief  The  thrust  of  petitioners' 
argument  is  that  they  should  be  excused 
from  the  eight-month  construction 
requirement  because  they  were  the 
victims  of  fraud  by  the  Receivership 
Companies.  As  discussed  more  fully 
below,  we  will  waive  our  rules  to  the 
extent  necessary  to  put  petitioners  in 
the  same  posture  as  other  part  90  CMRS 
providers  now  subject  to  a  twelve- 
month construction  period  under  our 
rules.  Specifically,  we  will  grant 
petitioners  a  four-month  extension  from 
the  effective  date  of  this  Memorandum 
Opinion  and  Order  to  construct  and 
commence  operations.  A  four-month 
extension  augments  petitioners'  original 
eight-month  construction  period  to  the 
degree  necessary  to  give  them  the 
twelve  months  to  build  their  systems 
that  we  allowed  for  all  Part  90  CMRS 
licensees  in  the  Third  Report  and  Order 
in  General  Docket  No.  93-252.  We 
emphasize,  however,  that  all  other 
requirements  in  our  rules  continue  to 
apply.  In  particular,  as  licensees  on 
General  Category  channels,  petitioners 
do  not  earn  exclusive  use  of  their 
channels  unless  they  have  achieved 
loading  of  70  mobiles  per  channel  To 
the  extent  that  petitioners  have  less  than 
70  mobiles  operating  on  each  of  their 
channels,  additional  licensees  may  be 
licensed  to  use  those  channels.  We 
believe  our  decision  to  grant  petitioners 
limited  relief  in  this  manner  in  no  way 
undermines  our  commitment  to  strict 
enforcement  of  our  construction  rules, 
which  are  intended  to  promote  efficient 
use  of  SMR  spectrum  and  the 
availability  of  service  to  the  public. 

21.  Since  the  inception  of  the  SMR 
service,  our  rules  have  required 


licensees  to  comply  with  strict  time 
limits  for  constructing  and  loading  their 
systems.  These  limits  were  viewed  as 
essential  to  ensuring  that  SMR  spectrum 
would  be  used  efficiently,  and  to 
promote  the  rapid  deployment  of 
services  to  the  public.  We  have  enforced 
these  rules  strictly  in  order  to  recover 
unused  spectrum  for  relicensing.  We 
have  particularly  noted  the  importance 
of  enforcing  our  construction 
requirements  with  respect  to  the 
General  Category  channels,  on  which 
the  petitioners  are  licensed.  In  this 
regard,  we  have  stated  our  intent  "to 
aggressively  enforce  Section  90.633  of 
our  Rules  requiring  that  conventional 
800  MHz  systems  be  placed  in  operation 
eight  months  after  the  date  of  the  grant 
of  the  license  for  the  system." 

22.  Our  pohcy  of  strict  enforcement  of 
our  construction  requirements  has  led 
us  to  deny  extensions  in  a  wide  variety 
of  circumstances  in  which  the  failure  of 
SMR  licensees  to  comply  with  our 
construction  or  loading  requirements 
resulted  from  circumstances  that  were 
the  result  of  the  licensees'  own  business 
decisions  or  of  risks  commonly  assumed 
by  all  licensees.  For  example,  in  P  &  R 
Temmer,  an  SMR  licensee  sought  an 
extension  of  our  construction  and 
loading  requirements  because  it  had 
been  required  to  change  its  transmitter 
site  to  eliminate  technical  problems  and 
because  of  the  equipment 
manufacturer's  alleged  reluctance  to 
aggressively  market  the  system  to 
potential  customers.  In  denying  the 
waiver,  we  concluded  that  problems 
with  site  selection  and  marketing 
strategy  were  not  beyond  the  licensee's 
control  because  they  resulted  from 
independent  business  judgments  made 
by  the  licensee.  We  have  applied  this 
standard  in  other  circumstances  as  well, 
denying  extension  requests  by  SMR 
licensees  who  have  been  delayed  by 
such  factors  as  interference  from 
adjacent  buildings,  zoning  difficuhies, 
inability  to  obtain  construction  permits, 
and  equipment  delivery  problems. 

23.  In  tnis  respect,  the  facts  of  the 
present  case  bear  a  strong  resemblance 
to  the  facts  in  Robert  A.  Baker,  Receiver, 
a  case  involving  individuals  who  were 
solicited  by  a  company  to  prepare  and 
file  cellular  applications  on  their  behalf. 
Shortly  before  the  filing  deadline,  the 
FTC  brought  a  fraud  action  against  the 
company  and  the  court  appointed  a 
receiver  to  assist  the  victims  of  the 
alleged  fraud.  The  receiver  sought 
waiver  of  the  deadline  to  enable  the 
affected  parties  to  submit  applications 
and  the  request  was  supported  by  the 
FTC.  In  a  decision  affirmed  by  the 
Commission,  the  Common  Carrier 
Bureau  denied  the  waiver  request.  The 


Bureau  concluded  that  the  individual 
applicants  were  responsible  for  the 
consequences  of  their  decision  to  use  a 
mass  application  preparer,  and  that 
there  was  no  evidence  of  compelling 
circumstances  that  would  justify  waiver 
of  the  filing  deadline.  If  the  appUcants 
had  been  defrauded,  the  Bureau  further 
stated,  the  appropriate  remedy  was  to 
seek  indemnification  from  the  party  that 
had  committed  the  fraud,  not  belated 
insertion  into  the  lottery.  The  Bureau 
concluded  that  the  "tribulations  of  a 
mass  application  preparer  cannot 
excuse  the  individual  applicants  from 
their  responsibilities." 

24.  We  also  conclude  that  the 
principles  set  forth  in  Baker  are  relevant 
here.  Each  individual  licensee  who 
hired  the  Receivership  Companies  bears 
responsibility  for  the  decision  to  rely  on 
a  third  party  to  act  on  his  or  her  behalf 
in  meeting  the  obligations  imposed  by 
the  Commission's  rules.  Assuming  that 
these  licensees  were  defrauded  by  the 
Receivership  Companies,  they  have 
recourse  to  other  legal  remedies 
specifically  designed  to  provide  redress. 
The  Commission's  mandate,  however,  is 
to  allocate  and  assign  radio  spectrum  to 
serve  the  public  interest. 

25.  Our  decision  to  grant  the  petitions 
in  part  is  motivated  by  our 
determination  that  granting  the  waiver 
is  equitable  in  light  of  the  fact  that 
during  the  pendency  of  the  Goodman 
and  Chan  requests,  we  changed  our 
construction  requirements  for  SMRs 
licensed  in  the  General  Category  and  all 
CMRS  providers  licensed  under  part  90 
of  our  rules.  In  the  Third  Report  and 
Order  in  the  CMRS  docket,  we  adopted 

a  uniform  twelve-month  construction 
period  for  all  CMRS  providers  licensed 
under  part  90  of  our  rules.  We  indicated 
that  such  a  rule  change  would  eliminate 
the  obvious  disparity  between  Part  90 
and  Part  22  and  would  further  the  goal 
of  comparable  regulation  for  all 
substantially  similar  services.  Recently, 
on  grounds  similar  to  our  decision  here, 
the  Private  Radio  Bureau  granted  220 
MHz  non-nationwide  licensees  a  four- 
month  extension  to  construct  their 
stations.  Petitioners  and  future 
applicants  should  not  interpret  our 
decision  today  as  a  sign  of  any 
diminution  of  our  resolve  to  enforce  the 
twelve-month  construction  period  that 
applies  to  General  Category  and  other 
part  90  CMRS  licensees.  Like  the 
licensees  in  Baker,  petitioners  are  fully 
responsible  for  the  consequences  of 
their  decision  to  use  a  mass  application 
preparer. 

26.  We  nonetheless  find  that  the 
request  at  hand  are  distinguishable  from 
Baker  and  other  cases  in  which  we 
denied  construction  time  extensions  on 
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the  grounds  that  we  changed  our  rules 
while  the  Goodman  and  Chan  petitions 
were  pending  before  us.  In  the  interests 
of  fairness,  we  will  grant  petitioners  the 
relief  necessary  to  place  them  in  the 
same  posture  as  other  SMR  licensees 
that  are  subject  to  a  twelve-month  rule. 
We  will  not,  however,  permit 
petitioners  who  have  not  achieved 
loading  of  70  mobiles  to  treat  their 
channels  as  exclusive.  Such  relief  was 
not  requested  and,  indeed,  was  deemed 
by  the  Receiver  to  be  unnecessary. 

27.  We  are  granting  petitioners  only 
limited  relief,  and  for  the  reasons  stated 
above.  To  grant  this  relief  for  the 
reasons  stated  by  the  petitioners  would 
undermine  the  objectives  of  our 
construction  requirements.  As  we  have 
noted  on  numerous  occasions,  the 
purpose  of  the  prohibition  against 
assignment  or  transfer  of  unconstructed 
licenses  is  to  deter  speculation  and 
trafficking  in  licenses.  Even  if  we 
assume  that  many  of  the  licensees  at 
issue  here  were  unaware  of  or 
misinformed  about  this  rule,  as  appears 
likely,  petitioners  do  not  dispute  that 
these  licensees  were  primarily 
interested  in  acquiring  SMR  licenses  as 
a  form  of  investment  that  they  could 
subsequently  sell  for  a  profit.  We 
believe  it  would  be  incongruous  to  grant 
waivers  to  licensees  on  this  basis  when 
we  have  consistently  denied  them  to 
licensees  who  had  a  bona  fide  intent  to 
construct  and  operate  SMR  systems  but 
were  unable  to  construct  because  of 
adverse  business  decisions.  The 
Commission  has  previously  noted  that 
frequencies  in  the  800  MHz  band  are 
extremely  scarce  in  many  areas,  making 
it  difficult  for  applicants  to  obtain 
channels.  Moreover,  the  licenses  at 
issue  here  are  for  General  Category 
frequencies,  which  may  be  licensed  not 
only  to  SMR  operators  but  also  to  public 
safety  entities  and  other  categories  of 
private  radio  users. 

28.  We  also  want  to  be  clear  that  by 
granting  limited  relief  for  the  reasons 
stated,  we  do  not  intend  to  reward  and 
encourage  further  speculative  activity 
by  entities  like  the  Receivership 
Companies  and  possibly  invite  abuse  of 
the  Commission's  processes.  The 
problem  of  application  mills  is  one  that 
we  have  encountered  and  continue  to 
encounter  in  a  number  of  services.  If  we 
were  to  grant  a  waiver  on  the  grounds 
that  such  action  was  needed  to  afford 
relief  to  the  unwitting  victims  of  a  few 
such  companies,  the  result  almost 
inevitably  would  be  to  encourage 
numerous  similar  requests. 
Furthermore,  we  would  be  compelled  in 
each  case  to  ascertain  whether  the 
licensee  in  fact  was  a  victim  of  fraud  or 
was  claiming  fraud  as  a  pretext. 


Finally,  the  grant  of  a  waiver  for  the 
reasons  stated  by  petitioners  could 
inadvertently  become  a  tool  used  by  the 
application  mills  themselves  in  their 
solicitation  of  new  clients,  resulting  in 
more  unsuitable  applicants  seeking 
Commission  licenses.  We  do,  however, 
affirm  our  commitment  to  pursue 
ongoing  initiatives  and  explore  new 
ways  to  deter  the  practices  of 
application  mills  and  alert  the  public 
regarding  licensing  fraud. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(PR  Doc.  98-22946  Filed  8-26-98:  8:45  am) 
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Air  Bag  On-Off  Switches 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 

ACTION:  Final  rule:  response  to  petitions 
for  reconsideration. 

SUMMARY:  This  document  responds  to 
the  petitions  for  reconsideration  and 
letters  seeking  non-rulemaking  action 
that  NHTSA  received  in  response  to  its 
final  rule  exempting  motor  vehicle 
dealers  and  repair  businesses  from  the 
statutory  prohibition  against  making 
Federally-required  safety  equipment 
inoperative  so  that  they  could  install  air 
bag  on-off  switches  for  vehicles  owned 
or  operated  by  individuals  within 
discrete  risk  groups.  This  document 
denies  the  petitions  for  reconsideration. 
NHTSA  will,  however,  change  its 
current  policy  with  regard  to  one  of  the 
three  issues  raised  in  the  letters  seeking 
agency  action  not  requiring  a 
rulemaking  procedure. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  air  bag  on-off 
switches  and  related  rulemaking,  call 
the  NHTSA  Hotline  at  1-800-424-9393; 
in  the  D.C.  area,  call  202-366-0123.  In 
addition,  visit  the  NHTSA  Web  site  at 
http://wrww.nhtsa.dot.gov/airbags/. 
Among  the  available  materials  are 
descriptions  of  the  procedures  for 
requesting  authorization  to  obtain  an 
on-off  switch  and  a  list  of  questions  and 
answers  about  air  bags  and  on-off 
switches.  There  are  also  crash  videos 


showing  what  happens  in  a  crash  to  a 
belted,  short-statured  dummy  whose 
driver  air  bag  is  turned  off. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

II.  Letter  from  National  Association  of 

Independent  Insurers 

III.  Letter  from  National  Association  of 

Pediatric  Nurse  Associates  and 
Practitioners,  Inc. 

IV.  Petition  from  Mitsubishi  Motors  R&D  of 

America 

V.  Petition  from  American  Car  Rental 

Association 

VI.  Petitions  from  Members  of  the  General 

Public 

I.  Background 

On  November  18, 1997,  the  National 
Highway  Traffic  Safety  Administration, 
Department  of  Transportation,  issued  a 
final  rule  which  allows  for  the 
installation  of  air  bag  on-off  switches 
under  limited  conditions.  (62  FR  62406) 
Effective  January  19,  1998,  the  rule 
exempts  motor  vehicle  dealers  and 
repair  businesses  from  the  statutory 
prohibition  against  making  federally- 
required  safety  equipment  inoperative 
so  that  they  may  install,  subject  to 
certain  conditions,  retrofit  manual  on- 
off  switches  for  the  air  bags  of  vehicle 
owners  whose  request  is  authorized  by 
NHTSA.  To  obtain  such  authorization, 
vehicle  owners  must  submit  a  request 
form  to  NHTSA  on  which  they  have 
certified  that  they  have  read  an  agency 
information  brochure  about  air  bag 
benefits  and  risks  and  that  they  or  a  user 
of  their  vehicle  is  a  member  of  one  of 
the  risk  groups  specified  by  the  agency. 
The  agency  began  processing  and 
granting  requests  December  18,  1997. 

NHTSA  received  20  petitions  for 
reconsideration  of  the  final  rule.  Sixteen 
of  these  petitions  are  from  members  of 
the  general  public,  and  the  other  four 
are  from  organizations.  The  content  of 
two  of  the  organizational  petitions, 
those  from  the  National  Motorists 
Association  and  the  National  Motorists 
Association,  New  Jersey  Chapter,  is  very 
similar  to  that  of  the  petitions  from  the 
general  public.  Accordingly,  they  are 
discussed  together  with  the  general 
public  petitions.  All  other 
organizational  petitions  are  addressed 
separately.  NHTSA  also  received  two' 
letters  that  were  characterized  as 
petitions  for  reconsideration  but  which 
did  not  seek  any  rulemaking  action  from 
the  agency.  Each  of  the  letters  are 
addressed  separately. 

II.  Letter  From  National  Association  of 
Independent  Insurers 

In  the  preamble  to  the  Final  Rule, 
NHTSA  stated  that  it  would  continue  to 


45756  Federal  Register/ Vol.  63.  No.   166 /Thursday.  August  27.  1998 /Rules  and  Regulations 


authorize  deactivation  of  air  bags  under 
very  limited  circumstances  when  an  on- 
off  switch  was  not  available  for  a  given 
vehicle  make  and  model.  NHTSA  stated 
that  it  would  publish  the  vehicle 
identification  numbers  (VIN)  of  vehicles 
whose  air  bags  have  been  deactivated 
pursuant  to  an  agency  letter  permitting 
such  action.  The  agency  indicated  that 
it  would  take  this  action  out  of  concern 
about  the  impermanence  of  labels 
alerting  the  occupants  of  a  vehicle  that 
one  or  both  of  its  air  bags  had  been 
deactivated.  The  agency  did  not. 
however,  state  where  this  list  would  be 
kept  or  how  often  it  would  be  updated. 

The  National  Association  of 
Independent  Insurers  (NAII)  submitted  a 
document  that  was  described  as  a 
petition  for  reconsideration  and  that 
asked  NHTSA  to  clarify  the  manner  of 
VIN  publication,  to  publish  the  VINs  of 
vehicles  with  on-off  switches,  and  to 
make  available  to  insurers  the  names  of 
the  owners  of  vehicles  with  on-off 
switches  or  deactivated  air  bags.'  Since 
the  actions  requested  by  NAII  are  not 
rulemaking  actions,  the  agency  is 
treating  the  document  as  a  letter  instead 
of  a  petition  for  reconsideration. 
NHTSA  is  taking  some  of  the  actions 
requested  by  NAII,  but  declines  to  take 
the  remaining  actions. 

The  agency  agrees  that  it  is  desirable 
to  advise  the  public  where  it  can  find 
out  whether  a  particular  vehicle  has 
deactivated  air  bags  as  well  as  how  often 
such  information  will  be  updated.  The 
list  of  VINs  for  vehicles  known  by  the 
agency  to  have  had  one  or  both  of  their 
air  bags  deactivated  v\dll  be  located  at 
the  NHTSA  web  site  (http:// 
www.nhtsa.dot.gov)  and  will  be 
updated  weekly.  NHTSA  cautions  that 
this  list  will  be  incomplete.  The  vast 
majority  of  agency  letters  sent  to  date 
granting  permission  for  deactivation 
were  sent  prior  to  issuance  of  the  final 
rule.  Prior  to  that  time,  the  agency  did 
not  require  persons  requesting 
permission  for  deactivation  to  provide 
the  VIN  of  their  vehicle.  NHTSA  has 
sent  new  letters  asking  the  recipients  of 
those  pre-final  rule  deactivation 
permission  letters  to  provide  the  VIN  of 
any  vehicle  that  has  had  one  or  both  of 
its  air  bags  deactivated  pursuant  to  the 
permission  letter  and  to  indicate  which 
air  bag  was  deactivated.  The  percentage 
of  these  letters  for  which  the  agency 
receives  responses  will  depend  upon 
the  good  will  of  each  individual  owner 
receiving  the  request,  since  NHTSA 
cannot  legally  compel  a  response. 


'  NAII  maintained  that  they  need  the  names  of 
switch  applicants  because  VINs  are  often 
incorrectly  transcribed. 


NHTSA  has  decided  against  making 
the  VINs  for  vehicles  with  on-off 
switches  available  to  the  public  as 
general  information.  NHTSA  does  not 
believe  that  any  interest  is  served  by 
making  such  a  list  available.  The 
regulatory  text  requires  that  on-off 
switch  telltales  be  clearly  visible  to  the 
front  seat  occupants.  Accordingly,  a 
quick  vehicle  inspection  should  alert 
any  interested  party  to  the  presence  of 
an  on-off  switch.  While  insurers  may 
not  regularly  inspect  the  vehicles  that 
they  insure,  as  NAII  asserted,  insurers 
can  require  applicants  or  policyholders 
to  state  whether  they  have  an  on-off 
switch  before  the  policy  is  issued  or 
renewed.  At  that  time,  the  insurer  can 
decide  whether  to  provide  a  discount 
for  the  air  bag.  NHTSA  notes  that  for 
those  individuals  who  are  at  heightened 
risk  from  a  deploying  air  bag,  the  safety 
benefits  contemplated  by  insurers  in 
providing  an  air  bag  discount  may  not 
apply. 

NHTSA  will  not  provide  insurers  or 
any  other  members  of  the  public  with 
information  identifying  the  owner  of 
any  vehicles  listed  on  its  web  site. 
NHTSA  believes  that  revealing  such 
information  would  be  a  violation  of  the 
Privacy  Act  (5  U.S.C.  section  552a). 
Accordingly,  NAII's  request  that  they  be 
allowed  to  verify  the  ownership  of 
vehicles  is  declined. 

III.  Letter  From  National  Association  of 
Pediatric  Nurse  Associates  and 
Practitioners,  Inc. 

Under  the  final  rule,  NHTSA 
continues  to  grant  requests  for  air  bag 
deactivation  for  vehicles  where  the 
vehicle  manufacturer  has  not  produced 
an  on-off  switch.  The  criteria  for 
deactivation,  however,  are  stricter  than 
the  criteria  for  installation  of  an  on-off 
switch  since  deactivation  is  a 
permanent  measure  that  cannot  be 
easily  reversed.  For  example,  the 
deactivation  criteria  are  stricter  than 
their  on-off  switch  counterpart  in 
requiring  that  medical  conditions  be 
documented  by  a  physician  and  that  the 
physician  state  that  the  risk  of 
deployment  outweighs  the  risk  of 
potentially  impacting  the  steering  wheel 
or  dashboard. 

The  National  Association  of  Pediatric 
Nurse  Associates  and  Practitioners  asks 
NHTSA  to  allow  pediatric  nurse 
practitioners  to  recommend  air  bag 
deactivation  if  such  deactivation  is  in 
the  best  interests  of  their  patient.  Since 
the  criteria  governing  deactivation  were 
not  part  of  the  regulation  adopted  in  the 
final  rule.  NHTSA  has  treated  the 
Association's  "petition"  as  a  simple 
request  for  a  policy  change. 


NHTSA  recognizes  that  pediatric 
nurse  practitioners  serve  an  important 
role  in  the  medical  community, 
particularly  in  medically  under-served 
areas,  where  they  may  provide  the 
majority  of  medical  care  for  their 
patients.  NHTSA  also  believes  that 
nurse  practitioners  are  qualified  to 
determine  whether  a  child's  medical 
condition  warrants  riding  in  the  front 
seat.  Accordingly,  NHTSA  believes  the 
Association's  request  is  reasonable  and 
has  decided  to  accept  medical 
documentation  from  pediatric  nurse 
practitioners. 

IV.  Petition  From  Mitsubishi  Motors 
R&D  of  America 

Mitsubishi  Motors  filed  a  petition  for 
reconsideration  seeking  to  have 
NHTSA's  approval  of  a  request  for  an 
on-off  switch  or  deactivation 
conditioned  on  a  guarantee  by  the 
owner  that  he  or  she  will  have  the 
switch  removed  or  the  air  bag 
reconnected  prior  to  selling  the  vehicle. 
Mitsubishi  contends  that  this  is  the  only 
way  to  ensure  that  only  those 
individuals  within  one  of  the  specified 
risk  groups  loses  the  potential  benefits 
of  the  air  bag. 

NHTSA  is  denying  Mitsubishi's 
request  because  even  if  the  agency 
amended  the  final  rule  to  condition  its 
approval  of  owner  requests  for  an  on-off 
switch  upon  the  owner's  promising  to 
remove  the  switch,  the  agency  could  not 
enforce  such  a  promise. 

NHTSA  can  place  limitations  on  the 
circumstances  in  which  dealers  and 
repair  businesses  are  exempted  from  the 
make  inoperable  prohibition.  Indeed,  in 
the  final  rule,  the  agency  specified  that 
it  would  not  approve  switch  requests 
unless  the  requestor  provided  certain 
information  and  made  certain 
statements.  For  example,  it  specified 
that  the  requesters  must  certify  that  they 
had  read  the  agency's  information 
brochure  and  that  they  or  a  user  of  their 
vehicle  is  a  member  of  one  of  the 
identified  risk  groups. 

However,  the  agency  cannot  condition 
its  approval  of  requests  upon  the 
subsequent  restoration  of  the  air  bags  to 
their  original  condition  prior  to  resale. 
The  most  it  could  do  would  be  to 
condition  its  approval  upon  the  receipt 
of  a  promise  to  make  such  restoration. 
Since  such  a  promise  could  not 
realistically  he  enforced  against  the 
vehicle  owner  and  would  not  serve  as 
a  limitation  on  the  exempted  dealers  or 
repair  businesses,  the  only  covered 
entities  under  the  applicable  statute, 
there  would  be  no  assurance  that 
requiring  such  a  promise  would 
ultimately  lead  to  the  restoration  of  the 
air  bags  to  their  original  condition. 


Federal  Register/ Vol.  63.  No.  166/Thursday.  August  27.  1998/Rules  and  Regulations  45757 


NHTSA  believes  the  final  rule,  as 
drafted,  provides  adequate  notice  of  the 
presence  of  an  on-off  sw^itch.  The 
required  telltale  must  be  illuminated 
and  visible  to  the  driver  when  the 
driver-side  air  bag  is  turned  off  and  to 
all  front  seat  occupants  when  the 
passenger-side  air  bag  is  turned  off. 
NHTSA  does  not  believe  there  will  be 
a  significant  amount  of  misuse  in  the 
secondary  market,  although  it 
acknowledges  that  nothing  in  the  final 
rule  would  preclude  an  individual  who 
is  not  at  risk  from  a  deploying  air  bag 
from  purchasing  a  used  vehicle  that  has 
a  switch  and  then  turning  the  air  bag  off. 

V.  Petition  From  the  American  Car 
Rental  Association 

In  the  final  rule  permitting  vehicle 
owners  to  apply  to  the  agency  for 
permission  to  have  an  on-off  switch 
installed  by  a  dealer  or  repair  business, 
NHTSA  did  not  differentiate  between 
owners  of  individual  vehicles  and 
owrners  of  vehicle  fleets. 

The  American  Car  Rental  Association 
(ACRA)  has  asked  NHTSA  to  modify  its 
final  rule  to  prohibit  short-term  car 
rental  companies  fi-om  having  on-off 
switches  installed  in  the  vehicles  in 
their  rental  fleets.  ACRA  states  that  it 
cannot  ensure  that  individuals  who  are 
not  at  risk  from  a  deploying  air  bag  will 
not  misuse  an  on-off  switch.  NHTSA  is 
denying  ACRA's  petition  because  it 
believes  that  a  rental  fleet  owner  should 
be  able,  if  it  so  wishes,  to  obtain 
permission  to  have  on-off  switches 
installed  in  at  least  some  of  its  vehicles. 
It  would  be  reasonable  for  a  fleet  owner 
to  make  such  a  request  if  it  believes  that 
a  sufficient  percentage  of  its  rental 
population  falls  within  the  specified 
risk  groups. 

The  agency  emphasizes  that  under  the 
final  rule,  no  vehicle  owner,  whether  a 
company  or  an  individual,  is  required  to 
have  an  on-off  switch  installed.  Each 
decision  by  a  vehicle  owner  to  request 
permission  to  have  a  switch  installed 
should  only  be  made  after  a  careful 
consideration  of  the  risks  involved  in 
having  an  air  bag  unavailable  in  the 
event  of  a  crash.  If  rental  car  companies 
believe  that  it  would  not  be  appropriate 
to  have  vehicles  with  on-off  switches 
available  for  their  customers  who  are  at 
risk  from  an  air  bag,  then  they  can 
decide  not  to  request  permission  for 
their  installation.  Alternatively,  if  they 
decide  that  they  want  to  provide  at-risk 
individuals  with  a  vehicle  with  an  on- 
off  switch,  then  they  may  decide  that  it 
is  worthwhile  to  request  a  switch  for 
some  portion  of  their  fleet. ^  In  either 


case,  NHTSA  believes  this  is  a  decision 
that  can  only  be  reached  by  the  rental 
companies.  NHTSA  continues  to  believe 
that  traditional  contract  remedies  and 
business  relationships  will  allow  for 
adequate  policing  of  on-off  switch  use. 
This  is  why  NHTSA  did  not  exclude 
leased  vehicles  or  fleet  vehicles  from  the 
on-off  switch  rule. 

VI.  Petitions  From  Members  of  the 
General  Public 

NHTSA  received  16  petitions  from 
members  of  the  general  public  as  well 
as  a  petition  from  the  National  Motorists 
Association  and  the  New  Jersey  chapter 
of  the  National  Motorists  Association. 
All  of  these  petitions  raised  the  same 
issues  and  will  accordingly  be 
responded  to  together.  While  28 
separate  issues  were  raised  in  these 
petitions,  many  of  the  issues  can  be 
grouped  together  and  have  been  so 
grouped  here. 

Membership  in  a  Risk  Group 

The  petitioners  claim  that  the 
Government  ignored  the  safety  of 
individuals  at  risk  ft-om  air  bags,  notably 
children  and  short-statured  females,  by 
creating  discrete  risk  groups  that  would 
be  eligible  for  on-off  switches  rather 
than  allowing  deactivation  on  demand. 
NHTSA  disagrees. 

NHTSA  believes  its  final  rule 
appropriately  responded  to  the  risk  that 
passenger-side  air  bags  can  pose  to 
children.  The  final  rule  allows  anyone 
who  needs  to  carry  children  in  the  front 
seat  to  apply  for  and  receive  an  on-off 
switch.  Thus,  petitioners'  contention 
that  the  final  rule  places  children  at  risk 
is  incorrect.  Even  individuals  who  only 
occasionally  must  drive  with  children 
in  the  front  seat  can  obtain  permission 
for  a  switch. 

Petitioners  imply  that  it  is  only  the  air 
bag  which  makes  the  front  seat 
dangerous  for  children.  NHTSA  notes 
that  it  is  preferable  to  have  children  sit 
in  the  back  seat  whenever  possible  since 
crash  data  demonstrate  that  is  the  safest 
location,  regardless  of  whether  the 
vehicle  is  equipped  with  an  air  bag. 
While  a  significant  number  of  people 
still  choose  to  allow  their  children  to  sit 
in  the  front  seat,  most  do  so  by  choice, 
not  necessity.^ 

Likewise,  the  agency  disagrees  with 
petitioners'  contention  that  switches  or 


2  NHTSA  encourages  rental  companies  to  provide 
information  to  renters  of  such  vehicles  with  on-off 


switches  so  they  understand  the  circumstances 
under  which  it  would  be  appropriate  to  use  the 
switch.  Rental  companies  could  choose  to  provide 
renters  with  a  copy  of  the  NHTSA  publication  Air 
Bags  and  On-Off  Switches.  Information  for  an 
Informed  Decision. 

'Cf,.  Jack  Edwards,  Kaye  Sullivan.  "Where  .Are 
All  the  Children  Seated  and  When  Are  They 
Restrained?",  SAE  Technical  Paper  971550  (1997;. 


deactivation  on  demand  should  be 
allowed  because  children  are  often 
improperly  restrained.  Allowing 
deactivation  on  demand  would  be 
inappropriate  because  it  would  allow 
people  who  are  not  at  risk  to  obtain  and 
use  switches  to  turn  off  their  air  bags, 
thus  decreasing  their  safety.  The 
approach  adopted  by  the  agency  makes 
it  necessar\'  for  vehicle  owTiers  to  focus 
on  and  evaluate  the  factors  that  create 
risk  and  encourages  them  to  take  steps 
to  reduce  that  risk.  The  final  rule  helps 
to  prevent  air  bag  fatalities  involving 
children  since  the  rule  allows  an  on-off 
switch  for  anyone  who  must  carry 
children  in  the  front  seat.  However, 
allowing  widespread  deactivation,  apart 
from  not  adding  any  additional  safety 
benefit,  could  send  the  conflicting 
message  that  children  do  not  need  to  be 
restrained  as  long  as  they  are  not  in 
front  of  an  air  bag.  Further,  as  noted 
above,  encouraging  front  seat  use  would 
reduce  child  safety  since,  even  in  the 
absence  of  an  air  bag,  the  front  seat  is 
significantly  less  safe  than  the  back  seat. 

Petitioners'  contention  that  air  bags 
will  cause  unreported  deaths  because 
short-statured  individuals  will  be 
unable  to  control  their  vehicles  after 
moving  their  seats  back  to  obtain  ten 
inches  is  also  apparently  based  on  a 
misreading  of  the  final  rule.  NHTSA 
stated  that  most  individuals  can  achieve 
the  desired  ten-inch  distance  by  slightly 
modifying  their  driving  posture,  and 
still  maintain  a  safe,  comfortable  driving 
position.  For  those  individuals  who 
cannot  comfortably  drive  ten  inches  or 
more  from  their  air  bag,  NHTSA 
recommends  they  consider  having  an 
on-off  switch  installed. 

Contrary  to  petitioners'  contention, 
NHTSA  believes  that  vehicle  owners 
will  carefully  read  the  agency's 
information  brochure  and  then  carefully 
assess  whether  they  or  any  user  of  their 
vehicle  is  really  at  risk  from  the 
vehicle  s  air  bags.  The  agency  expects 
that  the  owners  who  request  permission 
for  an  on-off  switch  will  be  people  who 
can  legitimately  certify  membership  in  a 
risk  group.  Anyone  who  must  transport 
children  in  the  front  seat  is  eligible  for 
an  on-off  switch.  Likewise,  people  who 
suffer  from  a  medical  condition  which 
they  believe  places  them  at  risk  from  a 
deploying  air  bag,  or  people  who  are 
unable  to  get  10  inches  or  more  from  the 
air  bag  cover,  regardless  of  their  height, 
are  eligible  for  an  on-off  switch. 

NHTSA  fully  considered  allowing 
persons  to  deactivate  their  air  bags 
without  having  to  show  or  claim  actual 
risk.  The  agency  decided  that  public 
safety  interests  dictate  that  individuals 
who  do  not  fall  within  one  of  the 
specified  risk  groups  should  not  be 
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allowed  to  have  an  on-off  switch 
installed.  Particularly  given  the 
evidence  of  misperception  of  risk  by  a 
significant  number  of  vehicle  owners, 
NHTSA  does  not  believe  that  an 
individual's  belief  that  he  or  she  has  the 
right  to  choose  whether  to  have  an  air 
bag  outweighs  society's  interest  in 
avoiding  death  and  serious  injury  and 
the  enormous  public  expense  associated 
with  unnecessary  injury. 

Risk  of  Injury  and  Death 

Petitioners  claim  that  NHTSA's 
regulatory  evaluation  indicates  that  30 
percent  of  individuals  impacted  by  air 
bags  will  receive  an  injury  so  that  the 
other  70  percent  of  that  population  will 
avoid  injury.  Petitioners  aver  that  this 
level  of  injury  is  excessive.  The  agency 
believes  that  the  significance  of  this 
level  of  injury  cannot  be  properly 
assessed  in  a  vacuum.  The  alternative  of 
what  would  happen  to  a  vehicle 
occupant  in  the  absence  of  an  air  bag 
must  be  considered.  In  moderate  to 
severe  crashes,  even  belted  occupants, 
especially  drivers,  will  strike  their  head, 
neck  and  chest  against  the  interior  of 
their  vehicle  in  the  absence  of  an  air 
bag.  Consequently,  the  injuries 
prevented  by  air  bags  are  typically 
substantially  more  serious  than  the 
injuries  that  air  bags  cause.  Further, 
petitioners  do  not  take  into 
consideration  the  significant  reduction 
in  fatalities  which  are  not  represented  in 
the  table  cited  by  petitioners. 

Contrary  to  petitioners'  assertion,  the 
Government  is  not  mandating  that  the 
American  public  accept  a  4  percent  risk 
of  death  by  requiring  air  bags  on  all  new 
vehicles.  The  risk  of  death  cannot  be 
based  on  a  comparison  of  lives  saved 
versus  lives  lost.  The  evaluation  of  risk 
must  be  based  on  a  comparison  of  total 
deployments  (over  2.1  million)  versus 
lives  lost.  This  risk  is  less  than  0.005 
percent.  Moreover,  for  those  persons  for 
whom  the  risk  is  relatively  high,  the 
rule  allows  the  installation  of  an  on-off 
switch. 

The  comparison  of  lives  saved  to  lives 
lost  is  instructive.  The  most  recent  data 
dune  1.  1998)  indicate  that  while  105 
persons  have  been  killed  by  air  bags, 
3,148  persons  have  been  saved. 
Therefore,  a  person  is  31  times  more 
likely  to  be  saved  by  an  air  bag  than 
killed  by  an  air  bag.  Further,  the  ratio 
could  be  even  higher  in  the  future  since 
the  31:1  ratio  is  based  on  there  being  no 
change  in  occupant  behavior  or 
improvements  in  air  bag  design  due  to 
NHTSA's  Final  Rule  allowing 
depowered  air  bags  (62  FR  12960).  The 
vast  majority  of  the  105  air  bag  deaths 
could  have  been  prevented  through 
simple  behavior  modification,  namely 


wearing  a  safety  belt  and  moving  the 
children  to  the  back  seat.  NHTSA  does 
recognize  that  not  all  risk  can  be 
eliminated  through  behavioral  changes 
since  there  may  occasionally  be  factors 
beyond  the  driver's  control.  In  those 
instances,  NHTSA  allows  the 
installation  of  an  on-off  switch. 
NHTSA's  estimates  of  air  bag 
effectiveness  were  based  on  two 
separate  analyses.  The  first  was 
developed  by  comparing  fatality  rates  of 
drivers  with  air  bags  to  passengers 
without  air  bags  in  the  same  vehicle. 
These  rates  were  compared  to  those  of 
older  vehicles  of  the  same  make  and 
model  without  driver  or  passenger  air 
bags.  This  approach  is  called  "double 
pair  comparison  analysis"  and  is  widely 
used  in  effectiveness  evaluations.  The 
second  analysis,  which  also  used  double 
pair  comparison  methodology,  involved 
comparing  fatality  rates  of  frontal  and 
non-frontal  impacts  of  air  bag  vehicles 
to  non-air  bag  vehicles.  Both  methods 
produced  similar  results.  Neither  of  the 
methods  took  the  occupant's  safety  belt 
use  into  consideration  (i.e.,  the 
estimates  were  based  on  the  experience 
of  all  occupants,  regardless  of  whether 
they  used  safety  belts).  Thus,  possible 
errors  in  the  reporting  of  safety  belt  use 
would  have  had  no  effect  on  these 
estimates.  Regarding  the  suggestion  by 
petitioners  that  air  bags  might  provide  a 
net  negative  benefit  for  major 
population  groups,  these  groups  are  the 
ones  that  are  specifically  allowed  to 
install  on-off  switches.  Persons  outside 
these  groups  are  statistically  safer  with 
air  bags  than  without  them. 

Costs  Associated  With  the  Final  Rule 

Petitioners  state  that  NHTSA  has 
grossly  underestimated  the  cost  of  on-off 
switches  in  evaluating  the  actual  cost  of 
installation,  in  evaluating  the  time  value 
of  the  consumer,  and  in  determining  the 
overall  cost  based  on  the  number  of 
people  who  will  have  a  switch  installed. 
Cost  was  not  the  deciding  factor  in 
issuing  the  final  rule.  Safety  was  the 
paramount  concern  in  the  decision- 
making process. 

NHTSA  notes  that  it  lacks  the 
authority  to  control  the  amount  that 
dealers  and  repair  businesses  charge  to 
install  an  on-off  switch.  However,  since 
installation  is  a  purely  voluntary 
expense,  each  individual  can  decide 
whether  he  or  she  believes  the  risk  of 
deployment  justifies  the  accompanying 
expense.  Finally,  regardless  of  the 
amount  charged  to  consumers,  NHTSA 
continues  to  believe  that  a  simple  on-off 
switch  could  be  installed  for  $38  to  $63 
based  on  the  amount  of  work  required 
to  install  the  device  and  the  hardware 
necessary  to  create  a  device. 


Petitioners  contend  that  the  hourly 
rate  of  S9.20,  the  figure  that  NHTSA 
used  to  place  a  value  on  the  time 
members  of  the  public  who  read  the 
brochure  and  complete  the  form,  should 
be  higher  since  owners  of  air  bag- 
equipped  vehicles  are  wealthier  than 
the  average  American.  NHTSA's  figure 
was  based  on  guidance  developed  by 
the  Department  of  Transportation  for 
valuing  travel  time  when  evaluating 
regulatory  alternatives.  The  figure  is 
based  on  a  combination  of  personal  or 
leisure  time  and  time  spent  at  work  and 
represents  the  wage  scale  of  a  wide 
variety  of  employees.  NHTSA  notes  that 
most  people  would  not  need  to  take  off 
work  to  read  the  information  brochure 
and  fill  out  the  form.  Accordingly,  the 
figure  of  $9.20  may  be  slightly  higher 
than  the  true  value  of  the  time  that  an 
individual  would  spend  for  those 
purposes.  Nevertheless,  NHTSA 
believes  an  hourly  rate  of  $9.20  is 
reasonable. 

As  to  the  overall  cost  of  the  final  rule, 
NHTSA  believes  that  the  overall  costs 
are  irrelevant  to  an  individual's  decision 
to  request  permission  for  and  purchase 
a  switch.  Individuals  either  will  or  will 
not  install  an  on-off  switch,  regardless 
of  the  final  rule's  cost  to  the  entire 
population. 

NHTSA's  estimate  of  80,000 
installations  per  year  represented  its 
best  estimate  as  of  the  time  the  rule  was 
issued.  Current  demand  for  on-off 
switch  authorizations  has  averaged  189 
requests  per  day.  If  demand  were  to 
remain  constant  throughout  the  year, 
actual  demand  would  be  approximately 
69,000  installation  requests  per  year. 
However,  NHTSA  does  not  believe  that 
demand  will  continue  at  current  rates. 
The  issuance  of  the  final  rule  is  still  a 
fairly  recent  event,  having  become 
effective  on  January  19, 1998. 
Significant  media  coverage 
accompanied  both  the  issuance  of  the 
final  rule  and  its  implementation. 
Further,  it  was  natural  that  there  be  an 
initial  surge  in  requests  since  the 
majority  of  individuals  who  are 
concerned  with  deploying  air  bags  were 
likely  to  request  a  switch  as  soon  as  the 
option  became  available.  As  time  passes 
and  the  issuance  and  media  coverage 
become  more  distant  events,  NHTSA 
believes  that  demand  will  also  fall.  The 
agency  anticipates  that  future  requests 
will  tend  to  be  limited  to  individuals 
either  buying  a  new  vehicle  or  having 
an  additional  child  who  cannot  be 
accommodated  in  the  back  seat. 

Misuse 

Petitioner  claims  that  NHTSA's 
statement  in  its  final  rule  that  it  has  not 
seen,  and  does  not  expect,  a  significant 
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amount  of  misuse  is  a  tacit 
acknowledgment  by  the  agency  that  it 
has  no  reasonable  basis  for  requiring 
membership  in  a  risk  group. 

Petitioner  mischaracterizes  the  issue. 
The  agency's  position  on  misuse  is  that 
past  experience  indicates  some 
relaxation  of  its  previous  limitations  on 
on-off  switches  is  justified,  not  that 
switch  misuse  is  not  a  potential  problem 
under  any  circumstances. 

As  an  initial  matter,  any  deactivation, 
or  switching  off,  of  an  air  bag  by  or  for 
an  individual  who  does  not  fall  within 
the  specified  risk  groups  constitutes 
misuse.  That  individual  is  safer  with  an 
air  bag  than  without  one.  Accordingly, 
allowing  all  members  of  the  general 
public  to  have  on-off  switches  installed, 
regardless  of  risk,  can  only  increase  the 
potential  for  misuse. 

Additionally,  NHTSA  allowed 
broader  criteria  for  retrofit  switches  than 
for  switches  installed  prior  to  first  sale 
in  certain  vehicles  based  in  part  on  its 
experience  with  those  switches.  Prior  to 
the  publication  of  the  final  rule  at  issue 
here,  on-off  switches  were  limited  to  the 
passenger  side  of  vehicles  with  no  back 
seat  or  a  back  seat  that  could  not 
accommodate  a  child  restraint  (OEM 
rule)  (49  CFR  571.208  S4.5.4).  Under 
that  rule,  potential  misuse  is  limited  to 
adult  passengers  since  no  switch  is 
available  for  the  driver  side  air  bag  and 
all  children  under  age  12  fall  within  a 
risk  group  prescribed  by  the  retrofit 
final  rule. 

NHTSA  is  unaware  of  any 
circumstances  in  which  an  adult 
passenger  has  been  killed  or  seriously 
injured  in  one  of  these  vehicles  because 
the  air  bag  had  been  switched  off, 
although  it  does  know  of  an  infant 
fatality  where  the  passenger-side  air  bag 
had  been  left  on.  This  apparent  lack  of 
significant  misuse  in  a  limited  portion 
of  the  overall  air  bag-equipped  fleet 
persuaded  NHTSA  that  some  relaxation 
of  the  existing  requirements,  when 
accompanied  by  a  process  designed  to 
inform  vehicle  owners  of  actual  risk, 
was  justified. 

The  agency  notes  that  under  the  OEM 
rule,  all  switch-eligible  vehicles  have 
either  no  back  seat  or  only  a  small 
seating  area.  Accordingly,  children  in 
most  of  these  vehicles  have  no  choice 
but  to  sit  in  the  front  seat.  As  NHTSA 
has  repeatedly  cautioned,  the  back  seat 
is  safest  for  all  passengers  and 
particularly  for  small  children.  NHTSA 
remains  concerned  that  allowing 
switches  for  individuals  who  do  not 
meet  one  of  the  specified  criteria  only 
increases  the  possibility  that  children 
who  could  more  safely  ride  in  the  back 
seat  will  be  placed  in  greater  danger 


simply  because  the  passenger-side  air 
bag  has  been  turned  off. 

The  Agency's  Evaluation  of  Comments 

Petitioners  contend  that  NHTSA 
failed  to  take  into  account  the  comments 
from  some  600  members  of  the  general 
public  as  well  as  the  National 
Transportation  Safety  Board  and  the 
Insurance  Institute  for  Highway  Safety 
(IIHSj.  This  is  incorrect.  NHTSA 
considered  all  comments  in  making  its 
decision.  However,  the  agency's 
decision  was  based  upon  safety 
considerations  instead  of  what  appeared 
from  the  comments  to  be  the  most 
popular  decision. 

Further,  the  final  rule  may  be  more 
popular  than  suggested  by  the 
petitioners.  Many  of  the  private  citizens 
who  submitted  comments  on  the 
rulemaking  may  fall  within  a  specified 
risk  group  since  the  primary  complaint 
was  short  stature.  If  these  individuals 
are  unable  to  get  at  least  ten  inches  from 
the  center  of  their  steering  wheel  while 
sitting  comfortably,  they  are  eligible  for 
an  on-off  switch.  As  to  the  commenters' 
attitude  toward  on-off  switches,  the 
degree  of  their  support  is  uncertain 
since  most  commenters  did  not  address 
on-off  switches.  Of  those  who  did 
discuss  on-off  switches,  the  majority 
supported  on-off  switches  as  at  least  an 
option  to  deactivation. 

Physician 's  Report 

Petitioners  claim  that  the  medical 
panel  did  not  consider  two 
investigations  concerning  "air  bag 
exhaust  fire",  a  newspaper  report  of  an 
air  bag-related  fire,  and  two  anecdotal 
reports  of  near-asphyxiation  from  air 
bags  when  it  reported  that  a  driver's 
supplemental  oxygen  did  not  justify  air 
bag  disconnection.  NHTSA's  Office  of 
Defects  Investigation  investigated  the 
two  reports  of  "air  bag  exhaust  fire"  and 
concluded  that  there  was  no  indication 
the  air  bags  in  question  caused  the 
burns  complained  of  in  the  consumer 
complaints  to  NHTSA.  One  of  the 
investigations  did  note  that  air  bag 
exhaust  does  reach  temperatures  high 
enough  to  ignite  some  fabrics,  but  that 
the  temperatures  did  not  remain  at  those 
levels  for  a  sufficient  period  of  time  to 
create  a  fire  hazard  (PE97-014).  In 
neither  investigation  did  the  vehicle 
owner  claim  that  sparks  or  fiames  were 
emitted  from  the  air  bag.  In  any  event, 
if  an  individual's  treating  physician 
believes  that  supplemental  oxygen  is  a 
concern,  regardless  of  the  analysis 
reached  by  the  medical  panel,  the 
patient  is  able  to  obtain  an  on-off  switch 
under  the  final  rule's  criteria. 

Petitioners'  claim  regarding  potential 
diminution  in  quality  of  life  from  air  bag 


injuries  does  not  justif\'  allowing 
deactivation  on  demand.  Particular 
concern  was  raised  about  potential 
hearing  and  vision  loss.  Injury  patterns 
culled  from  the  National  Analysis 
Sampling  System  (NASS),  as  well  as  all 
available  medical  literature,  including 
the  University  of  Michigan  report  cited 
by  petitioners,  were  reviewed  by  the 
medical  panel.  None  of  the  available 
data  or  literature  revealed  significant 
injury  to  the  eyes  or  hearing  loss  as  a 
result  of  air  bag  deployments. 

The  medical  panel  considered  all 
known  literature  on  hearing  and  vision 
loss  related  to  air  bag  deployments.  It 
stated  that  potential  loss  of  hearing 
could  not  be  isolated  to  air  bag 
deployment  and  that  the  air  bag  was  no 
more  likely  to  cause  a  serious  eye  injur\' 
than  impacting  the  dashboard  or 
steering  wheel.  Even  if  these  types  of 
injuries  were  occurring  on  a  regular 
basis,  like  arm  injuries,  the  level  of 
injury  is  incremental  and  significantly 
less  than  the  types  of  injuries  which  air 
bags  are  preventing.  The  vast  majority  of 
injuries  caused  by  air  bags  are  both 
minor  and  temporar>.* 

Petitioners'  claimed  that  air  bags 
should  be  voluntary  because  individuals 
are  allowed  to  withhold  consent  for  all 
other  forms  of  medical  treatment.  This 
comment  raises  issues  not  only  beyond 
the  scope  of  this  rulemaking,  but 
beyond  the  agency's  authority  given  the 
statutory*  mandate  for  air  bags. 
Nevertheless,  the  agency  notes  that  air 
bags  are  a  preventative  measure  similar 
to  many  medical  therapies  which 
significantly  impact  public  health. 
Thus,  children  are  required  to  be 
vaccinated  before  they  can  enter  school, 
municipalities  are  required  to  provide  a 
safe  source  of  drinking  water,  and  the 
American  food  supply  is  subjected  to 
stringent  controls  to  protect  the  public 
health. 

Deactivation 

In  the  preamble  to  the  final  rule. 
NHTSA  stated  that  it  would  continue  to 
grant  requests  for  permanent 
deactivation  when  no  vehicle 
manufacturer  switch  is  available  and 
when  the  applicant  meets  certain 
criteria.  These  criteria  are  more  limited 
than  those  for  which  a  switch  is 
authorized.  The  agency  notes  that  the 
final  rule  allows  the  installation  of  non- 
vehicle  manufacturer  switches  and  that 
such  switches  are  available.  Petitioner 
claims  that  NHTSA's  policy  places 
individuals  at  undue  risk,  alleging 
vehicle  manufacturers  may  decide  not 
to  manufacture  switches  fo:  all  vehicle 


*NASS  analysis  did  revea!  a  subs;aniial  increase 
in  arm  injuries  as  a  result  of  air  bag  deployment. 
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makes  and  models,  and  that 
deactivation  is  cheaper  than  switches. 

NHTSA's  decision  to  impose  more 
stringent  criteria  on  air  bag  deactivation 
is  reasonable,  given  the  permanent 
nature  of  deactivation.  Deactivation 
renders  an  air  bag  unavailable  to  help 
anyone  in  a  crash.  In  contrast,  the  on- 
off  switch  allows  a  driver  to  turn  the  air 
bag  on  or  off,  depending  on  the  risk 
faced  by  the  individual  seated  in  front 
of  the  air  bag.  This  flexibility  is 
important  in  the  case  of  a  vehicle  whose 
users  include  a  mix  of  people  at  risk  and 
people  not  at  risk.  For  example,  one 
member  of  a  couple  may  have  a  medical 
condition  which  prevents  him  or  her 
from  achieving  a  10-inch  distance  from 
the  air  bag,  while  the  other  can  achieve 
that  distance.  Likewise,  a  family  may 
only  have  to  transport  children  in  the 
front  seat  on  rare  instances,  such  as 
when  they  have  to  transport  a 
neighbor's  child  and  they  have 
insufficient  room  in  the  back  seat  for  all 
of  the  children.  The  presence  of  an  on- 
off  switch  would  make  that  air  bag 
available  to  every  individual  who  is  not 
at  risk  while  the  air  bag  could  be  turned 
off  for  those  at  risk.  In  contrast, 
deactivation  renders  an  air  bag 
unavailable  to  everyone,  regardless  of 
risk. 

While  deactivation  may  be  cheaper 
than  an  on-off  switch,  cost  was  not  the 
agency's  main  consideration.  Safety  was 
the  overriding  factor.  Further,  since  the 
cost  of  both  deactivation  and  on-off 
switches  is  ultimately  market-based, 
NHTSA  cannot  assess  the  differences  in 
cost  with  any  specificity.  NHTSA 
believes  that  its  estimation  of  on-off 
switch  cost  should  not  be  an 
overwhelming  deterrent  to  anyone  who 
needs  a  switch.  Cost  concerns  aside,  one 
is  significantly  more  likely  to  find  a 
company  willing  to  install  an  on-off 
switch  than  deactivate  an  air  bag. 
Liability  concerns  on  the  part  of  dealers 
and  repair  businesses  have  rendered 
permanent  deactivation  more  difficult  to 
get  performed  than  installation  of  a 
switch.  As  for  petitioner's  claim  that 
deactivation  more  certainly  turns  off  an 
air  bag  than  an  on-off  switch  does, 
manufacturers,  dealers  and  repair 
businesses  have  every  incentive  to 
produce  and  install  a  safe  switch  since 
the  final  rule  does  not  waive  civil 
liability  for  defective  switches  or 
negligent  installation. 

Further,  the  agency  notes  that  there 
are  potential  risks  associated  with 
deactivation.  Labels  can  be  removed, 
either  purposely  or  inadvertently.  An 
occupant  expecting  air  bag  protection 
may  unexpectedly  find  that  he  or  she 
has  none  in  a  crash.  Many  deactivated 
air  bags  will  likely  not  be  reactivated 


prior  to  resale  since  there  is  no 
incentive  to  reactivate,  and  since 
NHTSA  does  not  have  the  authority  to 
require  reactivation.  Consequently,  any 
decision  to  reactivate,  as  well  as  to 
inform  a  potential  secondary  purchaser 
of  the  air  bag's  inoperable  status,  will 
depend  entirely  on  the  good  will  of  the 
vehicle's  owner. 

Depowered  and  Advanced  Air  Bag 
Systems 

Petitioners  argued  that  deactivation  or 
on-off  switches  should  remain  available 
to  owners  of  vehicles  with  depowered 
air  bags  and  advanced  air  bags.  Under 
the  final  rule,  on-off  switches  will  be 
available  for  vehicles  with  depowered 
air  bags.  As  the  agency  stated  in  the 
final  rule: 

As  to  depowered  air  bags.  NHTSA 
anticipates  that  they  will  pose  less  of  a  risk 
of  serious  air  bag  injuries  than  current  air 
bags.  However,  the  agency  will  wait  and 
accumulate  data  on  depowered  air  bags 
before  making  a  final  decision  on  this  issue. 
The  agency  may  revisit  this  issue  in  a  future 
rulemaking  if  data  indicate  that  cutoff 
switches  are  not  appropriate  in  vehicles  with 
depowered  air  bags.  For  the  present,  the 
exemption  will  apply  to  vehicles  with 
depowered  air  bags. 

As  to  advanced  air  bags.  NHTSA  did 
not  decide  in  the  final  rule  whether 
retrofit  on-off  switches  would  be 
permitted  for  vehicles  with  those  air 
bags.  The  agency  did  say  that  it 
continued  to  believe,  based  on  safety 
considerations,  that  it  should  prohibit 
dealers  and  repair  businesses  from 
retrofitting  advanced  air  bag  vehicles 
with  cutoff  switches.  However,  since 
advanced  air  bags  were  not  expected  for 
several  years,  there  was  no  immediate 
need  to  make  a  decision.  The  agency 
said  that  it  would  address  this  issue  in 
its  proposal  on  advanced  air  bags. 

Process  for  Receiving  Authorization  To 
Have  an  On-Off  Switch  Installed 

Petitioners  argued  that  the  actual 
number  of  eligible  individuals  who  will 
be  able  to  have  an  on-off  switch 
installed  is  too  low  because  of  the 
authorization  process  established  by  the 
agency.  The  agency  disagrees.  NHTSA 
defined  the  eligible  risk  groups  to  avoid 
the  need  for  ad  hoc  decision  making  and 
to  expedite  the  authorization  process. 
The  amount  of  time  necessary  to  read 
the  information  brochure  and  fill  out  the 
request  form  (approximately  30 
minutes)  is  nominal  when  compared  to 
the  significant  safety  benefit  at  issue. 
Likewise,  the  amount  of  time  required 
to  process  a  request,  currently  one  or 
two  days,  is  reasonable,  given  the 
benefit  that  air  bags  provide  to  the  vast 
majority  of  the  general  public.  Further. 


NHTSA's  streamlined  process 
minimizes  the  amount  of  time  that  an 
at-risk  individual  must  wait  before 
receiving  authorization  to  have  an  on-off 
switch  installed. 

Request  for  Reconsideration 

Based  on  the  foregoing.  NHTSA  is 
denying  petitioners'  request  that  on-off 
switches  be  available  on  request  and 
without  certification  of  membership  in 
a  risk  group.  As  noted  above,  the  risk  of 
serious  injury  or  death  is  small  and  the 
benefit  of  air  bags  is  large.  NHTSA  will 
continue  to  require  vehicle  owners  to 
submit  the  completed  on-off  switch 
request  forms  to  the  agency  for 
processing.  Petitioners'  request  that  the 
agency  allow  deactivation  on  request  is 
likewise  denied. 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49CFR1.50. 

Issued:  August  20,  1998. 

L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  98-22832  Filed  8-26-98;  8:45  am] 
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Fisheries  of  the  Caribtiean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico;  Red 
Snapper  Management  Measures  and 
Closure  of  the  Recreational  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Emergency  interim  rule  with 
request  for  comments  and  notice  of 
closure. 

SUMMARY:  This  emergency  interim  rule 
releases  the  remaining  1998  recreational 
and  commercial  quota  reserves  for  Gulf 
of  Mexico  red  snapper.  In  so  doing,  it 
supersedes  certain  provisions  of  the 
interim  rule  that  was  published  in  the 
Federal  Register  on  April  14,  1998.  In 
addition,  NMFS  closes  the  recreational 
fishery  for  red  snapper  in  the  exclusive 
economic  zone  (EEZ)  of  the  Gulf  of 
Mexico,  effective  12:01  a.m.,  local  time. 
September  30.  1998,  through  December 
31.  1998.  The  intended  effects  are  to 
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avoid  unnecessary  restrictions  and 
associated  adverse  economic  and  social 
impacts,  to  make  the  appropriate  quotas 
available  to  the  recreational  and 
commercial  sectors  consistent  with  the 
best  available  scientific  information, 
and  to  protect  the  red  snapper  resource. 
DATES:  This  rule  is  effective  August  27, 
1998  through  February  24,  1999.  The 
closure  of  the  recreational  fishery  for 
red  snapper  in  the  EEZ  of  the  Gulf  of 
Mexico  is  effective  12:01  a.m.,  local 
time,  September  30,  1998,  through 
December  31,  1998. 
ADDRESSES:  Comments  on  this 
emergency  interim  rule  must  be  mailed 
to,  and  copies  of  documents  supporting 
this  action  may  be  obtained  from,  the 
Southeast  Regional  Office,  NMFS,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Sadler,  727-570-5305. 
SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  Fishery 
Management  Flan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  Fishery  Management  Council 
(Council)  and  is  implemented  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  by 
regulations  at  50  CFR  part  622. 

Total  Allowable  Catch  (TAG) 

In  February  1998,  the  Council 
submitted  a  regulatory  amendment  to 
the  FMP  which  proposed  to  maintain 
the  red  snapper  TAG  at  9.12  million  lb 
(4.14  million  kg).  The  Council  based  its 
decision,  in  part,  on  an  assumed 
bycatch  reduction  in  mortality  of  at  least 
60  percent  for  juvenile  red  snapper, 
phased  in  over  a  3-year  period,  and 
updated  bycatch  reduction  device  (BRD) 
performance  information  which  showed 
that  bycatch  reduction  levels  of  59 
percent  and  above  were  achievable  with 
fisheye  BRDs.  Previous  assumptions 
involved  reduction  levels  closer  to  50 
percent  based  on  advice  from  NMFS 
gear  specialists.  At  the  higher  bycatch 
reduction  level,  model  projections 
demonstrated  that  the  target  20  percent 
SPR  could  be  achieved  by  2019  while 
maintaining  TAC  at  9.12  million  lb  (4.14 
million  kg).  At  the  time  the  Council 
issued  its  regulatory  amendment,  the 
requirement  for  BRDs  had  not  been 
implemented.  The  requirement  for 
BRDs,  however,  was  implemented  May 
14,  1998,  (63  FR  18139,  April  14,  1998). 

On  April  14.  1998,  NMFS  published 
an  interim  rule  (63  FR  18144)  which  left 
the  9.12  miUion-lb  (4.14  million-kg) 
TAC  for  1998  unchanged,  but  held  3.12 


million  lb  (1.42  million  kg)  in  reserve. 
The  reserve  was  to  be  released  on 
September  1,  1998,  if  a  research  study 
conducted  during  the  summer  of  1998 
was  able  to  demonstrate  that  BRDs 
could  achieve  reduction  levels  above  50 
percent.  This  interim  rule  was  followed 
by  two  additional  interim  rules  (63  FR 
27499,  May  19,  1998  and  63  FR  27485, 
May  19,  1998).  The  first  of  these 
certified  two  new  BRDs.  The  second 
implemented  data  collection 
requirements,  including  mandatory 
observers,  logbooks,  and  vessel 
monitoring  systems,  for  the  Gulf  shrimp 
fleet. 

Under  the  latter  rule,  NMFS  began  a 
research  study  to  evaluate  BRD 
performance  under  commercial 
operational  conditions.  Preliminary 
results  from  the  1998  summer  study 
indicated  that  juvenile  red  snapper 
bycatch  in  shrimp  trawls  has  been 
reduced.  However,  the  analyses  of  these 
data  conducted  to  date  do  not  warrant 
release  of  any  of  the  reserve  red  snapper 
TAC  in  accordance  with  the  interim 
rule. 

However,  NMFS  believes  that 
adjusted  bycatch  reduction  levels  of 
about  55  percent  are  achievable  within 
approximately  2  years.  Prior  BRD  test 
results  where  the  BRDs  were  installed 
by  gecir  specialists  and  the  vessel 
captains  were  briefed  on  how  to 
optimize  the  performance  of  the  BRD 
resulted  in  unadjusted  reduction  levels 
of  59  to  71  percent  for  the  more 
commonly  used  fisheye  BRDs. 
Adjustments  for  compliance,  mortality, 
and  lack  of  compatible  state  regulation 
(based  on  1998  study  results)  would  still 
provide  for  bycatch  reductions  at  or 
above  55  percent.  BRD  compliance 
levels  in  Federal  waters  can  be  expected 
to  reach  about  97  percent  within 
approximately  2  years  based  on  NMFS' 
experience  with  improvement  in 
compliance  rates  for  turtle  excluder 
devices.  The  predation  mortality  of 
fisheye  and  Jones-Davis  BRDs  was 
approximately  1.5  and  20  percent, 
respectively.  Even  higher  reduction 
levels  may  be  possible,  especially  if 
BRD  requirements  are  used  in 
combination  with  other  management 
measures  such  as  those  recommended 
by  the  1997  science  and  management 
peer  review  (fleet  or  vessel  bycatch 
quotas  and/or  selected  area  closures  to 
shrimping). 

Effect  of  National  Standard  Guidelines 

Revised  national  standard  guidelines 
were  pubUshed  on  May  1,  1998  (63  FR 
24212),  which  specifically  affect  red 
snapper  management  in  the  Gulf  of 
Mexico.  In  particular,  the  guidelines  call 
for  a  change  in  the  definitions  of 


"overfishing."  "overfished."  "optimum 
yield  (OY),"  and  a  change  in  recovery 
schedules.  Gulf  red  snapper  are 
considered  overfished,  but  recovering. 

While  the  Gulf  Council  has  not  yet 
specified  a  revised  Maximum 
Sustainable  Yield  (MSY).  OY.  or 
recovery  period  for  red  snapper, 
according  to  a  letter  from  the  Council 
Chair  dated  August  5.  1998.  NMFS 
anticipates  that  the  Council  will 
recommend  30-percent  spawning 
potential  ration  (SPR)  for  MSY  and  the 
maximum  recover>'  period  allowed  by 
the  guidelines  to  prevent  unnecessary 
economic  and  social  hardships  on  the 
directed  red  snapper  fisheries  and 
fishing  communities  in  the  Gulf  of 
Mexico. 

SPR  projections  modeled  by  NMFS 
show  that  a  target  SPR  level  of  30 
percent  could  be  achieved  within  the 
rebuilding  period  allowed  by  the 
guidelines,  if  management  measures, 
including  BRDs,  phase-in  a  reduction  of 
juvenile  red  snapper  bycatch  mortality 
by  55  percent  within  2  years  and  up  to 
60  percent  during  the  recovery  period. 
However,  landings  cannot  exceed  TAC 
(9.12  million  lb  (4.14  miUion  kg)). 
NMFS  encourages  the  Council  to 
evaluate  other  management  measures  to 
reduce  red  snapper  bycatch,  if  needed, 
to  reach  the  bycatch  reduction  level 
necessary  to  maintain  the  current  9.12 
milUon-lb  (4.14  million-kg)  TAC. 

Release  of  the  1998  Red  Snapper 
Reserve  TAC 

NMFS  believes  that  immediate  release 
of  the  remainder  of  the  3.12  million-lb 
(1.42  million-kg)  1998  red  snapper 
reserve  TAC  is  warranted,  based  on 
advice  from  NMFS  gear  specialists; 
preliminary  results  from  studies  and 
analyses  designed  to  quantify  effects  of 
BRD  compliance.  BRD  release 
mortalities,  and  the  lack  of  compatible 
state  BRD  regulations;  and  the  revised 
national  standard  guidelines.  NMFS 
believes  that  without  this  release  severe 
economic  and  social  hardships  would 
occur  in  the  red  snapper  commercial 
and  recreational  fisheries,  and  in  the 
communities  that  depend  on  these 
fisheries.  Potential  commercial  losses 
are  estimated  as  a  short-term  revenue 
loss  of  S2.7  million  and  a  profit  loss  of 
$1.4  million.  The  degree  to  which  red 
snapper  anglers  will  cancel  trips  or 
target  alternative  species  in  response  to 
closures  is  not  known.  Potentially.  27 
percent  of  recreational  trips  may  be 
canceled.  These  hardships  should  be 
minimized  with  a  release  of  the 
remaining  TAC  reserve. 

Therefore,  this  emergency  interim 
rule  supersedes  the  TAC  provisions  of 
the  April  14.  1998.  interim  rule  and 
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releases  the  remaining  recreational 
quota  reserve  effective  August  27,  1998 
and  releases  the  remaining  commercial 
quota  reserve  of  1.53  million  lb  (0.69 
million  kg)  effective  at  noon,  local  time, 
on  September  1,  1998.  During  the 
commercial  season,  the  red  snapper 
commercial  fishery  opens  at  noon  on 
the  first  of  each  month  and  closes  at 
noon  on  the  15th  of  each  month,  until 
the  applicable  commercial  quota  is 
reached,  as  determined  by  near  real- 
time monitoring  of  landings  at  the 
dealer  level.  When  the  commercial 
quota  is  reached  or  is  projected  to  be 
reached,  notification  of  the  commercial 
closure  will  be  published  in  the  Federal 
Register. 

Closure  of  the  Recreational  Red 
Snapper  Fishery 

Under  50  CFR  622.43,  NMFS  is 
required  to  close  the  Gulf  red  snapper 
recreational  fishery  when  the  available 
quota  is  reached,  or  is  projected  to  be 
reached.  Because  of  the  large  number  of 
recreational  anglers  and  the 
geographical  diversity  of  access  sites, 
the  procedures  that  are  used  to  monitor 
a  quota  for  recreational  fishing  are 
fundamentally  different  from  the 
procedures  used  to  monitor  quotas  for 
commercial  fishing.  For  commercial 
fishing,  the  catch  is  unloaded  and 
recorded  as  part  of  the  buying/selling 
transaction,  and  a  physical  record  is 
kept  of  the  transaction.  In  contrast,  all 
catches  by  recreational  anglers  caimot 
be  recorded  and  statistical  techniques 
have  to  be  used  to  estimate  the  catches 
from  this  sector  of  the  fishery. 

For  the  Gulf  of  Mexico,  three  sources 
of  data  are  used  to  estimate  recreational 
red  snapper  landings:  NMFS  Marine 
Recreational  Fishery  Statistical  Survey 
(MRFSS),  NMFS  Headboat  Survey,  and 
the  Texas  Recreational  Fishery  Survey. 
Data  from  these  surveys  are  used  in 
models  to  project  landings.  In  1997, 
NMFS  used  a  model  based  on  average 
landings  from  the  previous  few  years 
adjusted  by  data  from  the  current  year 
MRFSS  and  headboat  survey  estimates. 
This  model  has  now  been  significantly 
upgraded  and  expanded  to  incorporate 
age  structure  and  recruitment 
information.  NMFS  believes  that  the 
landing  projections  based  on  the 
upgraded  model  (length-based 
simulation  model  (LSIM)),  with  some 
consideration  given  to  current  year 
conditions,  represents  the  best  available 
scientific  information  for  estimating 
when  the  red  snapper  fishery  should  be 
closed. 

Based  on  the  LSIM  model.  NMFS 
projects  that  the  available  recreational 
quota  of  4.47  million  lb  (2.03  million  kg) 
for  red  snapper  will  be  reached  by 


September  29, 1998.  Accordingly,  the 
recreational  fishery  in  the  EEZ  in  the 
Gulf  of  Mexico  for  red  snapper  is  closed 
effective  12:01  a.m.,  local  time, 
September  30,  1998,  through  December 
31,  1998.  During  the  closure,  the  bag 
and  possession  limit  is  zero  for  all  red 
snapper  harvested  in  or  from  the  EEZ  in 
the  Gulf  of  Mexico,  and  for  all  permitted 
reef  fish  vessels  without  regard  to  where 
the  red  snapper  were  caught. 

Compliance  With  NMFS  Guidelines  for 
Emergency  Rules 

This  emergency  rule  meets  NMFS 
policy  guidelines  for  the  use  of 
emergency  rules,  published  on  Jahuary 
6,  1992  (57  FR  375).  The  situation:  (1) 
Results  from  recent,  unforeseen  events 
or  recently  discovered  circumstances; 
(2)  presents  a  serious  management 
problem;  and  (3)  realizes  immediate 
benefits  from  the  emergency  rule  that 
outweigh  the  value  of  prior  notice, 
opportunity  for  public  comment,  and 
deliberative  consideration  expected 
under  the  normal  rulemaking  process. 

Recent,  Unforeseen  Events  or  Recently 
Discovered  Circumstances 

NMFS  expects  that  recovery  of  red 
snapper  to  30  percent  SPR  (assumed 
proxy  for  MSY)  can  be  achieved  within 
the  recovery  period  allowed  by  the 
recently  published  national  standard 
guidelines  at  adjusted  bycatch  reduction 
levels  of  55-60  percent.  The  current 
target  recovery  SPR  level  is  20  percent 
by  2019.  Additionally,  BRD  research, 
coupled  with  advice  from  NMFS  gear 
experts,  indicates  that  a  55-60  percent 
adjusted  level  of  bycatch  mortality 
reduction  for  juvenile  red  snapper  is  a 
reasonable  expectation. 

Serious  Management  Problems  in  the 
Fishery 

Without  this  emergency  rule,  the 
directed  commercial  red  snapper  fishery 
would  not  be  allowed  to  open  on 
September  1,  1998,  and  the  recreational 
fishery  would  have  to  be  closed 
immediately  in  Federal  waters. 
However,  these  actions  appear 
unnecessary  to  rebuild  the  red  snapper 
stock  imder  the  revised  national 
standard  guidelines.  Failure  to  open  the 
commercial  fishery  and  immediate 
closure  of  the  recreational  fishery  would 
have  serious  adverse  economic  impacts 
on  the  commercial  and  recreational 
fisheries,  and  the  fishing  communities 
they  support.  Potential  commercial 
losses  are  estimated  as  a  short-term 
revenue  loss  of  $2.7  milhon  and  a  profit 
loss  of  $1.4  million.  The  degree  to 
which  red  snapper  anglers  will  cancel 
trips  or  target  alternative  species  in 
response  to  closures  is  not  known. 


Potentially,  27  percent  of  recreational 
trips  may  be  canceled.  In  addition,  early 
announcement  of  the  recreational 
closure  date  will  facilitate  angler 
planning. 

Immediate  Benefits 

The  immediate  benefits  of  the 
emergency  rule  greatly  outweigh  the 
value  of  prior  notice  and  opportunity  for 
public  comment,  which  would  occur 
under  normal  rulemaking.  This  rule 
relieves  restrictions  on  those 
individuals  and  fishing  communities 
dependent  on  the  Gulf  red  snapper 
fishery  in  a  manner  that  is  consistent 
with  the  national  standard  guidelines, 
the  Magnuson-Stevens  Act,  and  other 
applicable  law. 

The  NMFS  Southeast  Fisheries 
Science  Center  has  determined  that  this 
emergency  interim  rule  is  based  on  the 
best  available  scientific  information. 

NMFS  finds  that  the  timely  regulatory 
action  provided  by  this  emergency 
interim  rule  is  critical  to  avoiding 
unnecessary  adverse  economic  and 
social  impacts  on  participants  and 
fishing  communities  dependent  on  the 
red  snapper  fishery  in  the  Gulf  of 
Mexico.  NMFS  issues  this  emergency 
interim  rule,  effective  for  not  more  than 
180  days,  as  authorized  by  section 
305(c)  of  the  Magnuson-Stevens  Act. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  determined 
that  this  rule  is  necessary  to  make  the 
appropriate  quotas  of  red  snapper  in  the 
Gulf  of  Mexico  available  to  the 
recreational  and  commercial  fisheries 
and  to  avoid  unnecessary  restrictions. 
The  AA  has  also  determined  that  this 
rule  is  consistent  with  the  Magnuson- 
Stevens  Act  and  other  applicable  laws. 

This  emergency  interim  rule  has  been 
determined  to  be  not  significant  for 
piuposes  of  E.O.  12866. 

Because  prior  notice  and  an 
opportunity  for  public  comment  are  not 
required  to  be  provided  for  this  rule  by 
5  U.S.C.  553  or  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  FlexibiHty  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

NMFS  prepared  an  economic 
evaluation  of  the  regulatory  impacts 
associated  with  this  emergency  interim 
rule  that  is  summarized  as  follows.  This 
emergency  rule  releases  the  remainder 
of  the  3.12  million  lb  (1.42  million  kg) 
of  TAC  that  was  previously  reserved, 
thereby  increasing  both  commercial  and 
recreational  fishing  values.  In  the  case 
of  the  commercial  fishery,  the 
additional  quota  reserve  released  would 
have  been  1.59  million  lb  (0.72  million 
kg),  but  this  poundage  had  to  be 
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decreased  by  0.06  million  lb  (0.03 
million  kg)  because  of  a  slight  quota 
overrun  during  the  initial  commercial 
season.  The  resulting  increase  of  1.53 
million  lb  (0.69  million  kg)  in  the 
commercial  quota  translates  into 
increased  revenues  for  the  1998  fishing 
year  of  $2.7  million  and  increased 
profits  of  $1.4  million.  For  the 
recreational  fishery,  the  release  of  the 
additional  quota  reserve  means  that  the 
recreational  fishery  vkrill  be  able  to  take 
34,000  additional  red  snapper  fishing 
trips  in  1998.  The  increased  number  of 
trips  will  occur  because  a  recreational 
closure  for  the  period  September- 
December  means  that  126,000  trips 
would  be  foregone,  while  only  92,000 
trips  will  be  foregone  when  the  quota 
reserve  is  released  and  the  fishery 
closed  for  the  shorter  October-December 
period.  Although  there  is  not  enough 
information  to  translate  the  increased 
number  of  trips  into  increased  value  in 
dollar  terms,  there  is  no  question  that 
there  will  be  increased  satisfaction  and 
consumer  surplus  for  private 
recreational  fishermen  and  increased 
revenues  and  profits  for  charterboat  and 
headboat  operators.  One  way  of  viewing 
the  change  in  value  is  to  note  that  the 
increase  of  34,000  trips  for  September 
means  that  losses  would  approach  27 
percent  for  the  balemce  of  1998  if  the 
quota  reserve  was  not  released.  It  is 
noted  that  the  actual  loss  would  be 
somewhat  less  than  27  percent  because 
some  of  the  trips  would  target 
alternative  species. 

Copies  of  the  economic  evaluation  are 
available  (see  ADDRESSES). 

A  delay  in  releasing  the  available 
quota  reserves,  consistent  with  the  best 
scientific  information  available,  would 
result  in  severe  and  unnecessary 
adverse  impacts  on  all  entities 
dependent  on  the  red  snapper  fishery  in 
the  Gulf  of  Mexico,  including  the 
recreational  and  commercial  fisheries 
and  the  associated  fishing  communities. 
Accordingly,  pursuant  to  authority  set 
forth  at  5  U.S.C.  553(b)(B),  the  AA  finds 
that  these  reasons  constitute  good  cause 
to  waive  the  requirement  to  provide 
prior  notice  and  the  opportunity  for 
prior  public  comment,  as  such 
procedures  would  be  contrary  to  the 
public  interest.  Pursuant  to  5  U.S.C. 
553(d)(1),  a  delay  in  the  effective  date  of 
this  rule  is  unnecessary  because  this 
rule  relieves  restrictions  on  the 
regulated  participants  in  this  fishery. 


List  of  Subjects  in  50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements,  Virgin  Islands. 

Dated:  August  21,  1998. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  amended 
as  follows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 


§622.42    [Amended] 

2.  In  §  622.42,  the  suspension  of 
paragraph  (a)  is  lifted;  paragraphs 
(a)(l){i)(A)  and  (a)(l)(i)(B)  are  further 
amended  by  revising  the  respective 
references  to  §  622.34(1)  to  read 
§622.34(m);  and  paragraph  (g)  is 
removed. 
[PR  Doc.  9&-22943  Filed  8-21-98:  4:34  pm] 

BILLING  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  971107264-8001-02;  t.D. 
082098A] 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Mackerel,  Squid,  and 
Butterfish  Fisheries;  Closure  of 
Directed  Fishery  for  lliex  Squid 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  announces  that  the 
directed  fishery  for  Illex  squid  in  the 
exclusive  economic  zone  (EEZ)  has  been 
harvested.  Vessels  issued  a  Federal 
permit  to  harvest  Illex  squid  may  not 
retain  or  land  more  than  5,000  lb  (2.27 
mt)  for  the  remainder  of  the  fishing  year. 

DATES:  Effective  0001  hours,  August  28. 
1998,  through  2400  hours,  December  31, 
1998. 


FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  Fishery  Policy  Analyst. 
508-281-9104. 

SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  IHex  squid 
fishery  are  found  at  50  CFR  part  648. 
The  regulations  require  specifications 
for  initial  annual  amounts  of  the  initial 
optimum  yield  as  well  as  the  amounts 
for  allowable  biological  catch,  domestic 
annual  harvest  (DAH),  domestic  annual 
processing,  joint  venture  processing  and 
total  allowable  levels  of  foreign  fishing 
for  the  species  managed  under  the 
Atlantic  Mackerel,  Squid,  and  Butterfish 
Fishery  Management  Plan.  The 
procedures  for  setting  the  annual  initial 
specifications  are  described  in  §  648.21. 

The  1998  specification  of  DAH  for 
Illex  squid  was  set  at  19,000  mt  (63  FR 
1773,  January  12,  1998).  Section  648.22 
requires  that  when  the  Regional 
Administrator,  Northeast  Region, 
NMFS,  projects  that  95  percent  of  the 
DAH  for  Illex  squid  has  been  attained, 
the  Assistant  Administrator  for 
Fisheries,  NMFS  (AA),  shall  close  the 
directed  fishery  in  the  EEZ.  T^e  AA  is 
further  required  to  notify,  in  advance  of 
the  closure,  the  Executive  Directors  of 
the  Mid-Atlantic,  New  England,  and 
South  Atlantic  Fishery  Management 
Councils;  mail  notification  of  the 
closure  to  all  holders  of  Illex  squid 
permits  at  least  72  hours  before  the 
effective  date  of  the  closure;  provide 
adequate  notice  of  the  closure  to 
recreational  participants  in  the  fishery; 
and  publish  notification  of  the  closure 
in  the  Federal  Register.  The  Acting 
Regional  Administrator  has  determined, 
based  on  vessel  and  dealer  logbook  data, 
that  at  least  18,050  mt  or  95  percent  of 
the  DAH  for  Illex  squid,  has  been 
harvested.  Therefore,  effective  0001 
hours,  August  28, 1998,  the  directed 
fishery  for  Illex  squid  is  closed.  After 
August  28, 1998,  vessels  issued  Federal 
permits  for  Illex  squid  may  not  retain  or 
land  more  than  5,000  lb  (2.27  mt)  per 
trip  for  the  remainder  of  the  year. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.G.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  21.  1998. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries. 

National  Marine  Fisheries  Service. 

[FR  Doc.  98-23014  Filed  8-24-98;  3:31  pml 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  971229312-7312-01;  1.0. 
081998B] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Fixed  Gear 
Sablefish  Mop-Up 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Announcement  of  fixed  gear 
sablefish  mop-up  fishery;  fishing 
restrictions,  request  for  comments. 

summary:  NMFS  announces 
adjustments  to  the  management 
measures  for  the  Pacific  coast 
groundfish  fishery  off  Washington, 
Oregon,  and  California.  This  action 
establishes  beginning  and  ending  dates 
and  the  cumulative  period  landings 
limit  for  the  mop-up  portion  of  the 
limited  entry,  fixed  gear  sablefish 
fishery.  These  actions  are  intended  to 
provide  for  harvest  of  the  remainder  of 
the  sablefish  available  to  the  1998 
limited  entry,  fixed  gear  primary 
sablefish  fishery. 

DATES:  The  fixed  gear  sablefish  mop-up 
fishery  will  begin  at  1201  hours  local 
time  (l.t.).  August  28,  1998,  and  will  end 
at  1200  hours  l.t..  September  11,  1998. 
at  which  time  the  limited  entry  daily 
trip  limit  fishery  resumes.  The  daily  trip 
limits  for  the  fixed  gear  sablefish  fishery 
will  remain  in  effect,  unless  modified, 
superseded  or  rescinded,  until  the 
effective  date  of  the  1999  annual 
specifications  and  management 
measures  for  the  Pacific  coast 
groundfish  fishery,  which  will  be 
published  in  the  Federal  Register. 
Comments  will  be  accepted  until 
September  11,  1998. 

ADDRESSES:  Submit  comments  to 
William  Stelle,  Jr.,  Administrator. 
Northwest  Region  (Regional 
Administrator),  NMFS,  7600  Sand  Point 
Way  NE.,  Bldg.  1,  Seattle  WA  98115- 
0070;  or  William  Hogarth. 
Administrator,  Southwest  Region, 
NMFS.  501  West  Ocean  Blvd.,  Suite 
4200,  Long  Beach,  CA  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier,  Northwest  Region, 
NMFS,  206-526-6140;  or  Svein 
Fougner,  Southwest  Region,  NMFS. 
562-980-4000. 

SUPPLEMENTARY  INFORMATION:  The 
limited  entry,  fixed  gear  sablefish 


fishery  consists  of  a  "primary"  fishery, 
composed  of  the  "regular"  fishery 
described  below,  during  which  most  of 
the  fixed  gear  sablefish  allocation  is 
taken,  and  followed  by  a  "mop-up" 
fishery,  during  which  the  remainder  of 
the  amount  available  to  the  primary 
fishery  is  taken. 

The  regulations  at  50  CFR 
660.323(a)(2)  (63  FR  38101,  July  15, 
1998)  established  a  new  season 
structure  for  the  limited  entry,  fixed 
gear  primary  sablefish  fishery  in  1998. 
Participants  in  the  regular  season  were 
divided  into  three  tiers  based  on  their 
historical  and  more  recent  participation 
in  the  fixed  gear  sablefish  fishery,  and 
each  of  the  three  tiers  was  assigned  a 
different  cumulative  limit:  52,000  lb 
(23.587  kg)  for  Tier  1;  23,500  lb  (10,660 
kg)  for  Tier  2;  and.  13.500  lb  (6,124  kg) 
for  Tier  3.  During  the  regular  season, 
each  limited  entry  permit  holder  with  a 
sablefish  endorsement  had  the 
opportunity  to  fish  up  to  the  limit  of  the 
tier  assigned  to  his  or  her  permit.  Other 
than  the  large,  tiered  cumulative  limits, 
the  only  trip  limit  in  this  fishery  was  for 
sablefish  smaller  than  22  inches  (56 
cm).  The  1998  regular  season  started  at 
noon  on  August  1,  1998,  and  lasted  for 
6  days,  ending  at  noon  on  August  7, 
1998. 

Preseason  estimates  of  the  likely  total 
harvest  in  the  regular  season  fishery 
were  conservative  in  order  to  minimize 
the  risk  of  the  fishery  exceeding  its  total 
allocation.  Because  of  the  conservative 
projections,  the  regular  fishery  was  not 
expected  to  harvest  all  of  the  limited 
entry,  fixed  gear  allocation  for  north  of 
36°  N.  lat.  in  excess  of  that  required  for 
the  daily  trip  limit  fishery.  The  Regional 
Administrator  is  authorized  to 
announce  a  mop-up  fishery  for  any 
excess,  if  it  is  large  enough,  about  3 
weeks  after  the  end  of  the  regular  season 
and  consisting  of  one  cumulative  trip 
limit  for  each  vessel  (50  CFR 
660.323(a)(2)(v)).  Approximately  3 
weeks  are  needed  for  the  Pacific  Fishery 
Management  Council  (Council) 
Groundfish  Management  Team  to 
compile  all  of  the  landings  receipts  from 
the  regular  season  and  to  calculate  the 
amount  available  for  the  mop-up  season, 
if  any. 

This  document  establishes  the  1998 
mop-up  fishery  for  limited  entry,  fixed 
gear  permit  holders  with  sablefish 
endorsements.  Only  individuals  holding 
limited  entry  permits  with  sablefish 
endorsements  may  participate  in  the 
mop-up  fishery.  No  vessel  may  land 
more  than  one  cumulative  limit. 

The  1998  limited  entry  nontrawl 
sablefish  allocation  is  3,641,999  lb 
(1,652  mt),  of  which  3,095.699  lb 
(1,404.2  mt)  is  available  to  the  primarj- 


limited  entry,  fixed  gear  sablefish 
fishery.  The  best  available  information 
on  August  18,  1998,  indicated  that 
approximately  2,598,342  lb  (1,178.6  mt) 
of  sablefish  were  landed  during  the 
regular  season.  Therefore,  497,358  lb 
(225.6  mt)  remains  available  to  the  mop- 
up  fishery.  The  Regional  Administrator, 
after  consulting  with  Council 
representatives  via  telephone  on  August 
18,  1998,  has  determined  that  the  mop- 
up  fishery  will  occur,  and  that  a 
cumulative  trip  limit  of  3,200  lb  (1,452 
kg)  (round  weight)  in  a  2-week  period 
(August  28  -  September  11,  1998)  would 
give  limited  entry  permit  holders  with 
sablefish  endorsements  the  opportunity 
to  harvest  the  remainder  of  the  sablefish 
available  to  the  primary  fishery  without 
exceeding  the  amount  of  sablefish  set 
aside  for  that  fishery.  The  trip  limit  for 
sablefish  smaller  than  22  inches  (56  cm) 
total  length,  or  15.5  inches  (39  cm)  for 
sablefish  that  are  headed,  that  was  in 
effect  during  the  regular  season 
continues  during  the  mop-up  season. 

Only  limited  entry  permit  holders 
with  sablefish  endorsements  may 
participate  in  the  mop-up  fishery.  No 
vessel  may  land  more  than  one 
cumulative  limit.  Once  a  vessel  has 
landed  its  3,200  lb  (1,452  kg) 
cumulative  limit,  it  may  not  land  more 
sablefish  until  the  daily  trip  limits 
resume  at  1201  hours  on  September  11, 
1998.  There  is  no  limited  entry,  daily 
trip  limit  fishery  during  the  mop-up 
fishery  period.  Therefore,  holders  of 
limited  entry  permits  without  sablefish 
endorsements  may  not  land  any 
sablefish  during  the  mop-up  period. 
Similarly,  once  a  vessel  with  a  sablefish 
endorsed  limited  entry  permit  has  been 
used  to  land  its  3,200  lb  (1.452  kg) 
cumulative  trip  limit  in  the  mop-up 
fishery,  it  may  not  be  used  to  land  more 
sablefish  until  the  daily  trip  limits 
resume.  Also,  acquiring  additional 
limited  entry  permits  does  not  entitle  a 
vessel  to  more  than  one  cumulative 
limit. 

Following  the  mop-up  fishery,  daily 
trip  limits  are  reimposed  until  the  end 
of  the  year,  or  until  modified.  The 
sablefish  daily  trip  limit  for  the  limited 
entry  fishery  north  of  36"  N.  lat.  after  the 
mop-up  season  is  300  lb  (136  kg)  per 
day,  with  no  more  than  1,800  lb  (816  kg) 
cumulative  per  2-month  (leriods  of 
September-October  and  November- 
December.  Since  the  daily  trip  limits 
apply  to  a  24-hour  day  starting  at  0001 
hours,  but  the  mop-up  fishery  begins 
and  ends  at  1200  hours,  it  will  be  legal 
for  a  vessel  in  the  limited  entry  fishery 
to  land  a  daily  trip  limit  between  0001 
hours  and  1200  hours  on  August  28, 
1998,  just  before  the  start  of  the  mop-up 
season,  and  between  1201  hours  and 
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2400  hours  on  September  11.  1998, 
following  the  mop-up  season. 

A  daily  trip  limit  is  the  maximum 
amount  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  in  24 
consecutive  hours,  starting  at  0001 
hours  local  time.  Only  one  landing  of 
groundfish  may  be  made  in  that  24- 
hour  period.  Daily  trip  limits  may  not  be 
accumulated.  If  a  trip  lasts  more  than  1 
day,  only  one  daily  trip  limit  is  allowed. 
Daily  trip  limits  were  in  effect  until  the 
beginning  of  the  regular  season,  and 
went  back  into  effect  after  the  post- 
season closure  ended  on  August  8, 1998. 
A  cumulative  trip  limit  is  the  maximum 
amount  of  sablefish  that  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  in  a  specified  period  of  time,  with 
no  limit  on  the  number  of  landings  or 
trips. 

NMFS  Actions 

For  the  reasons  stated  above,  the  1998 
annual  management  measures  (63  FR 
419.  January  6.  1998)  are  modified. 
NMFS  announces  the  dates  of  the  fixed 
gear  sablefish  limited  entry  mop-up 
fishery  and  the  amounts  of  sablefish  that 
may  be  taken  with  limited  entry  fixed 
gear  during  and  after  the  limited  entry 
mop-up  fishery  in  1998.  All  other 
management  provisions  remain  in 
effect. 

In  Section  IV..  under  B.  Limited  Entry 
Fishery,  paragraph  (4)(d)(i)  is  revised  to 
read  as  follows: 

B.  Limited  Entry  Fishery 

*  •        •         »         • 

(4)  '  •  * 

*  *         »         *         » 

(d)  *  •  • 

*  •        •        •        • 

(i)  Mop-Up  Season.  The  mop-up 
season  will  begin  at  12  noon  (local  time) 
on  August  28.  1998.  and  end  at  noon  on 
September  11. 1998.  The  cumulative 
trip  limit  for  the  mop-up  fishery  is  3,200 
lb  (1,452  kg).  No  vessel  may  be  used  to 
take  more  than  one  mop-up  cumulative 
trip  limit.  (Note:  The  States  of 
Washington,  Oregon,  and  California  use 
a  conversion  factor  of  1.6  to  convert 
dressed  sablefish  to  its  round-weight 
equivalent.  Therefore,  3.200  lb  (1.452 
kg)  round  weight  corresponds  to  2,000 
lb  (907  kg)  for  dressed  sablefish.) 

*  •        •        •        • 

Classification 

These  actions  are  authorized  by  the 
Pacific  Coast  Groundfish  Fishery 
Management  Plan,  which  governs  the 
harvest  of  groundfish  in  the  U.S. 
exclusive  economic  zone  off  the  coasts 
of  Washington.  Oregon,  and  California. 
The  determination  to  take  these  actions 


is  based  on  the  most  recent  data 
available.  Because  of  the  need  for 
immediate  action  to  start  the  mop-up 
fishery  for  sablefish,  and  because  the 
public  had  an  opportunity  to  comment 
on  these  actions  at  the  September  1997 
through  April  1998  Council  meetings, 
NMFS  has  determined  that  providing  an 
opportunity  for  public  notice  and 
comment  would  be  impractical, 
unnecessary,  and  contrary  to  public 
interest.  Participants  in  the  primary 
sablefish  fishery  are  anxious  to  begin 
the  mop-up  fishery.  Delay  of  this  rule 
could  push  the  mop-up  season  into 
inclement  autumn  weather;  therefore, 
the  agency  believes  that  good  cause 
exists  for  this  document  to  be  published 
without  affording  a  prior  opportunity 
for  public  comment  or  a  30-day  delayed 
effectiveness  period.  These  actions  are 
taken  under  the  authority  of  50  CFR 
660.323(a)(2).  and  are  exempt  from 
review  under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  21. 1998. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 
|FR  Doc.  98-23012  Filed  8-24-98;  2:48  pm] 
BILUNQ  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atn>ospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  971208297-8054-02;  I.D. 
0814980] 

Fisheries  of  the  Economic  Exclusive 
Zone  Off  Alaska;  Groundfish  Fisheries 
by  Vessels  Using  Hook-and-Une  Gear 
in  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  groundfish  by  vessels  using 
hook-and-line  gear  in  the  Gulf  of  Alaska 
(GOA).  except  for  sablefish  or  demersal 
shelf  rockfish.  This  action  is  necessary 
because  the  third  seasonal  bycatch 
allowance  of  Pacific  halibut  apportioned 
to  hook-and-line  gear  targeting 
groundfish  other  than  sablefish  or 
demersal  shelf  rockfish  in  the  GOA  has 
been  caught. 

DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.),  September  1, 1998.  until 
2400  hrs,  A.l.t.,  December  31. 1998. 


FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-486-6919. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  prohibited  species  bycatch 
mortality  allowance  of  Pacific  halibut 
for  the  hook-and-line  groundfish 
fisheries,  (defined  at 
§  679.21(d)(4)(iii)(C)).  other  than 
sablefish  or  demersal  shelf  rockfish,  was 
established  by  the  Final  1998  Harvest 
Specifications  of  Groundfish  for  the 
GOA  (63  FR  12027,  March  12.  1998)  for 
the  third  season,  the  period  September 
1. 1998.  through  December  31,  1998.  as 
25  mt. 

In  accordance  with  §679.21(d)(7)(ii). 
the  Administrator,  Alaska  Region. 
NMFS  (Regional  Administrator),  has 
determined  that  the  third  seasonal 
apportionment  of  the  1998  Pacific 
halibut  bycatch  mortality  allowance 
specified  for  the  hook-and-line 
groundfish  fisheries  other  than  sablefish 
or  demersal  shelf  rockfish  in  the  GOA 
has  been  caught.  Consequently,  NMFS 
is  prohibiting  directed  fishing  for 
groundfish  other  than  sablefish  or 
demersal  shelf  rockfish  by  vessels  using 
hook-and-line  gear  in  the  GOA. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  exceeding  the  third  seasonal 
apportionment  of  the  1998  Pacific 
halibut  bycatch  mortality  allowance 
specified  for  the  GOA  hook-and-line 
groundfish  fisheries  other  than  sablefish 
or  demersal  shelf  rockfish.  A  delay  in 
the  effective  date  is  impracticable  and 
contrary  to  the  public  interest.  The  third 
seasonal  bycatch  allowance  of  Pacific 
halibut  apportioned  to  hook-and-line 
gear  targeting  groundfish  other  than 
sablefish  or  demersal  shelf  rockfish  in 
the  GOA  has  been  caught.  Further  delay 
would  only  result  in  exceeding  the  third 
seasonal  apportionment.  NMFS  finds  for 
good  cause  that  the  implementation  of 
this  action  can  not  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
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553(d),  a  delay  in  the  effective  date  is 
hereby  waiyed. 

This  action  is  required  by  §  679.21 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U  S.C.  1801  et  seq. 

Dated:  August  20.  1998- 
Gary  C.  Matlock, 

Director.  Office  of  Sustainable  Fisheries. 
\'ational  Marine  Fistieries  Sen'ice- 
[FR  Doc,  98-22948  Filed  8-26-98;  8;45  am! 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

7  CFR  Parts  1724  and  1726 

RIN  0572-AB42 

Electric  Program  Standard  Contract 
Forms 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Rural  Utilities  Service 
(RUS)  is  proposing  to  amend  its 
regulations  to  change  the  manner  in 
which  it  publishes  the  standard  forms  of 
contracts  that  borrowers  are  required  to 
use  when  contracting  for  construction, 
procurement,  engineering  services,  or 
architectural  services  financed  through 
loans  made  or  guaranteed  by  RUS.  The 
required  contract  forms  are  currently 
published  in  text  format  in  the  Code  of 
Federal  Regulations  (CFR).  This 
proposed  rule  would  eliminate  this 
unnecessary  and  burdensome 
publication  in  the  CFR. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  bv:  September  28. 
1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  F.  Lament  Heppe,  Jr., 
Director,  Program  Development  and 
Regulatory  Analysis,  Rural  Utilities 
Service,  U.S.  Department  of  Agriculture, 
Stop  1522, 1400  Independence  Avenue, 
SW.,  Washington,  DC  20250-1522. 
Telephone:  (202)  720-9550.  RUS 
requires  a  signed  original  and  three 
copies  of  all  comments  (7  CFR  1700.4). 
Comments  will  be  available  for  public 
inspection  during  regular  business 
hours  (7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lamont  Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  U.S.  Department 
of  Agriculture,  Stop  1522,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-1522. 
Telephone:  (202)  720-9550.  FAX:  (202) 
720-4120.  E-mail:  fheppe@rus.usda.gQv. 
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SUPPLEMENTARY  INFORMATION: 

Executive  Order  12372 

This  rule  is  excluded  from  the  scope 
of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  A  final  rule  entitled 
"Department  Programs  and  Activities 
Excluded  from  Executive  Order  12372  " 
(50  FR  47034)  exempted  RUS  loans  and 
loan  guarantees  from  coverage  under 
this  order. 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  RUS  has  determined  that  this 
rule  meets  the  applicable  standards 
provided  in  section  3  of  the  Executive 
Order.  In  addition,  all  state  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  rule  will  be  preempted.  No 
retroactive  effect  will  be  given  to  this 
rule  and  in  accordance  with  §  212(e)  of 
the  department  of  agriculture 
Reorganization  Act  of  1994  (7  USC 
§  6912(e))  administrative  appeal 
procedures,  if  any,  must  be  exhausted 
before  an  action  against  the  Department 
or  its  agencies  may  be  initiated. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  RUS  has 
determined  that  a  rule  relating  to  the 
RUS  electric  loan  program  is  not  a  rule 
as  defined  in  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  and,  therefore, 
the  Regulatory  Flexibility  Act  does  not 
apply  to  this  rule. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.].  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  rule  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  programs  under  No.  10.850, 


Rural  Electrification  Loans  and  Loan 
Guarantees.  This  catalog  is  available  on 
a  subscription  basis  from  the 
Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402-9325. 
telephone  number  (202)  512-1800. 

Information  Collection  and 
Recordkeeping  Requirements 

The  recordkeeping  and  reporting 
burdens  contained  in  this  rule  have 
been  submitted  to  OMB  for  approval. 
The  paperwork  contained  in  this  rule 
will  not  be  effective  until  approved  bv 
OMB.  ^ 

Send  questions  or  comments 
regarding  any  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  F.  Lamont 
Heppe,  Jr..  Director,  Program 
Development  and  Regulatory  Analysis. 
Rural  Utilities  Service.  U.S.  Department 
of  Agricuhure,  Stop  1522.  1400 
Independence  Avenue.  SW,. 
Washmgton.  DC  20250-1522. 

Unfunded  Mandates 

This  rule  contains  no  Federal 
mandate  (under  the  regulatory  provision 
of  Title  II  of  the  Unfunded  Mandate 
Reform  Act  of  1995)  for  State,  local,  and 
tribal  governments  or  the  private  sector. 
Thus,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  Unfunded  Mandate  Reform  Act  of 
1995. 

Background 

RUS  proposes  to  change  the  manner 
in  which  it  publishes  the  standard  forms 
of  contracts  that  borrowers  are  required 
to  use  when  contracting  for 
construction,  procurement, 
architectural,  or  engineering  services 
financed  through  loans  made  or 
guaranteed  by  RUS. 

The  standard  loan  agreement  between 
RUS  and  its  borrowers  provides  that,  in 
accordance  with  applicable  RUS 
regulations,  the  borrower  shall  use 
standard  forms  of  contracts  promulgated 
by  RUS  for  construction,  procurement, 
engineering  services,  and  architectural 
services  financed  by  a  loan  made  or 
guaranteed  by  RUS'  See  section  5.16  of 
appendix  A  to  subpart  C  to  part  1718. 
RUS  currently  implements  these 
provisions  of  its  loan  agreement  through 
parts  1724  and  1726  which  generally 
prescribes  when  and  how  borrowers'  are 
required  to  use  RUS  standard  form 
contracts  and  identifies  the  standard 
contract  forms  to  be  used.  Title  7  CFR 
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part  1724  covers  engineering  and 
architectural  services  contract  forms, 
and  7  CFR  part  1726  covers  construction 
and  procurement  contract  forms. 

The  required  standard  contract  forms 
currently  are  published  in  full  text 
format  in  title  7  of  the  CFR  (see,  e.g., 
§§1724.74-1724.76  and  §  1726.312- 
1726.352.)  RUS  also  publishes  forms  of 
contracts  which  serve  as  guidance  to 
borrowers  and  which  borrowers  may 
use  at  their  discretion.  All  of  these 
forms  are  available,  in  a  format  suitable 
for  use  as  a  contract,  from  RUS  or  the 
Government  Printing  Office  (GPO),  as 
provided  in  §  1724.70  and  §  1726.300.  If 
an  RUS  borrower  is  required  by  part 
1724  or  1726  to  use  a  form  of  contract, 
the  borrower  must  use  the  contract  form 
in  that  format  available  from  RUS  or 
GPO.  RUS  believes  that  the  current 
system  of  publishing  the  complete  text 
of  the  contract  forms  in  the  CFR  is 
unnecessary  and  that,  consistent  with 
the  agency's  objective  to  streamline 
regulatory  text  and  to  provide 
borrowers'  with  a  user  friendly 
regulatory  system,  the  complete  text  of 
the  required  contract  forms  should  no 
longer  be  published  in  the  CFR. 

Rather  than  publish  the  complete  te.xt 
of  the  standard  contract  forms  in  the 
CFR,  RUS  proposes  to  identify  in 
§  1724.74  and  §  1726.304  all  required 
contract  forms  by  number,  issue  date, 
name,  purpose,  and  source.  To  the 
extent  that  RUS  may  be  required  to 
publish  its  forms  of  contract  pursuant  to 
section  552(a)  of  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  552(a))  or 
otherwise,  such  requirement  is  met  by 
the  identification  of  the  standard 
contract  forms  in  parts  1724  and  1726. 
Moreover,  RUS  provides  all  borrowers 
with  actual  notice  of  the  forms  of 
contract  they  are  required  to  use  in 
contracting.  As  the  proposed  rule  states 
in  §  1724.73  and  §  1726.303.  upon 
initially  entering  into  a  loan  agreement 
with  RUS,  borrowers  are  provided  with 
copies  of  contract  forms.  Thereafter, 
should  RUS  promulgate  new  or  revised 
standard  contract  form(s),  following  the 
procedures  discussed  below.  RUS  will 
revise  the  list  of  standard  forms  as  set 
forth  in  §  1724.74  or  §  1726.304  or  both 
and  send  the  new  or  revised  standard 
forms  to  all  affected  borrowers  by 
regular  or  electronic  mail.  Borrowers,  as 
well  as  the  public,  can  obtain  copies  of 
all  standard  contract  forms  from  RUS  or 
GPO. 

In  addition  to  identifying  standard 
forms  and  eliminating  hill  publication 
of  the  text  of  each  standard  contract 
form  in  the  CFR,  RUS  proposes  to 
clarify  the  procedures  that  will  be 
followed  when  RUS  promulgates  a  new 
or  revised  standard  contract  form.  To 


the  extent  that  RUS  is  required  by 
section  553  of  the  APA  (5  U.S.C.  553) 
or  otherwise  to  provide  notice  in  the  FR 
and  an  opportunity  for  public  comment 
in  promulgating  standard  contract 
forms,  RUS  will  publish  a  FR  notice  of 
rulemaking  announcing,  as  appropriate, 
a  revision  in.  or  a  proposal  to  revise  the 
list  of  standard  contract  forms  set  forth 
in  sections  1724.74  or  1726.304  or  both. 
The  revision  may  change  the  existing 
list  by,  for  example,  identifying  a  new 
required  contract  form  or  changing  the 
issuance  date  of  a  listed  form.  The 
supplementary  information  section  of 
the  FR  notice  will  describe  the 
substantive  change  in  the  identified 
standard  contract  form  and  may  append 
the  standard  contract  form  or  relevant 
portions  thereof.  As  appropriate,  the 
notice  will  provide  an  opportunity  for 
interested  persons  to  provide  comments. 
A  copy  of  each  such  Federal  Register 
notice  will  be  sent  by  regular  or 
electronic  mail  to  all  borrowers. 

Finally,  the  proposed  rule  clarifies 
certain  aspects  of  the  requirement  that 
borrowers  use  RUS  standard  forms  of 
contract.  Absent  a  waiver  by  RUS, 
borrowers  are  required  to  use  those 
standard  forms  in  effect  as  of  the  date 
the  borrower  issues  bid  package  to 
bidders.  Borrowers  can  determine  the 
appropriate  standard  form  based  on  the 
issuance  date  of  the  form  as  identified 
by  the  most  recently  published  list  set 
forth  in  §  1724.74  and  §  1726.304.  RUS 
may  waive  for  good  cause,  on  a  case  by 
case  basis,  the  requirement  to  use  RUS 
standard  forms  of  contracts  pursuant  to 
procedures  set  forth  in  the  regulation.  A 
failure  on  the  part  of  the  borrower  to  use 
standard  forms  of  contracts  as 
prescribed  in  parts  1724  or  1726  is  a 
violation  of  the  terms  of  its  loan 
agreement  with  RUS  and  RUS  may 
exercise  any  and  all  remedies  available 
under  the  terms  of  the  agreement  or 
otherwise.  Consistent  with  the  changes 
discussed  above.  RUS  proposes  to 
amend  those  sections  of  existing 
regulations  that  currently  set  forth  the 
full  text  of  contracts  for  the  purpose  of 
deleting  such  text.  Deletion  of  the  full 
text  from  the  CFR  will  not  affect  the 
requirement  that  borrowers  use  the 
prescribed  forms  of  contracts.  The 
proposed  rule  also  relocates  and  makes 
minor  revisions  to  information 
regarding  contractors  bonds  and  interest 
on  overdue  accounts. 

List  of  Subjects 

7  CFR  Part  2  724 

Electric  power.  Loan  programs — 
energy.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 


7  CFR  Part  1 726 

Electric  power,  Loan  programs- 
energy.  Rural  areas.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  7  CFR  Chapter  XVII  is 
proposed  to  be  amended  as  follows: 

PART  1724— ELECTRIC 
ENGINEERING,  ARCHITECTURAL 
SERVICES  AND  DESIGN  POLICIES 
AND  PROCEDURES 

1.  The  authority  citation  for  7  CFR 
part  1724  continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq..  1921  et 
seq..  6941  et  seq. 

2.  Section  1724.3  is  amended  by 
adding  the  following  definitions  in 
alphabetical  order: 

§1724.3    Definitions. 

***** 

GPO  means  Government  Printing 
Office. 

***** 

RE  Act  means  the  Rural  Electrification 
Act  of  1936  as  amended. 

RUS  means  Rural  Utilities  Service. 
***** 

3.  Section  1724.10  is  added  to  read  as 
follows: 

§  1 724.1 0    Standard  forms  of  contracts  for 
borrowers. 

The  standard  loan  agreement  between 
RUS  and  its  borrowers  provides  that,  in 
accordance  with  applicable  RUS 
regulations,  the  borrower  shall  use 
standard  forms  of  contracts  promulgated 
by  RUS  for  construction,  procurement, 
engineering  services,  and  architectural 
services  financed  by  a  loan  made  or 
guaranteed  by  RUS.  This  part 
implements  these  provisions  of  the  RUS 
loan  agreement.  Subparts  A  through  E  of 
this  part  prescribe  when  and  how 
borrowers  are  required  to  use  RUS 
standard  forms  of  contracts  for 
engineering  and  architectural  services. 
Subpart  F  of  this  part  prescribes  the 
procedures  that  RUS  follows  in 
promulgating  standard  contract  forms 
and  identifies  those  contract  forms  that 
borrowers  are  required  to  use  for 
engineering  and  architectural  services. 

4.  Section  1724.70  is  revised  to  read 
as  follows: 

§  1 724.70    Standard  forms  of  contracts  for 
borrowers. 

(a)  General.  The  standard  loan 
agreement  between  RUS  and  its 
borrowers  provides  that,  in  accordance 
with  applicable  RUS  regulations,  the 
borrower  shall  use  standard  forms  of 
contract  promulgated  by  RUS  for 
construction,  procurement,  engineering 
services,  and  architectural  services 
financed  by  a  loan  made  or  guaranteed 
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by  RUS.  (See  Section  5.16  of  appendix 
A  to  subpart  C  to  part  1718.)  This 
subpart  prescribes  RUS  procedures  in 
promulgating  electric  program  standard 
contract  forms  and  identifies  those 
forms  that  borrowers  are  required  to  use. 

(b)  Contract  forms.  RUS  promulgates 
standard  contract  forms,  identified  in 
the  List  of  Required  Contract  Forms, 
§  1724.74(c),  that  borrowers  are  required 
to  use  in  accordance  with  the  provisions 
of  this  part.  In  addition,  RUS 
promulgates  standard  contract  forms 
identified  in  the  List  of  Guidance 
Contract  Forms  contained  in 
§  1724.74(c)  that  the  borrowers  may  but 
are  not  required  to  use  in  the  planning, 
design,  and  construction  of  their  electric 
systems.  Borrowers  are  not  required  to 
use  these  guidance  contract  forms  in  the 
absence  of  an  agreement  to  do  so. 

5.  Section  1724.71  is  revised  to  read 
as  follows: 

§  1 724.71     Borrower  contractual 
obligations. 

(a)  Loan  Agreement.  As  a  condition  of 
a  loan  or  loan  guarantee  under  the  RE 
Act,  borrowers  are  normally  required  to 
enter  into  RUS  loan  agreements 
pursuant  to  which  the  borrower  agrees 
to  use  RUS  standard  forms  of  contracts 
for  construction,  procurement, 
engineering  services  and  architectural 
services  financed  in  whole  or  in  part  by 
the  RUS  loan.  Normally,  this  obligation 
is  contained  in  section  5.16  of  the  loan 
contract.  To  comply  with  the  provisions 
of  the  loan  agreements  as  implemented 
by  this  part,  borrowers  must  use  those 
forms  of  contract  (hereinafter  sometimes 
called  "listed  contract  forms") 
identified  in  the  List  of  Required 
Standard  Contract  Forms  contained  in 

§  1724.74(c)  of  this  part. 

(b)  Compliance.  If  a  borrower  is 
required  by  this  part  to  use  a  listed 
contract  form,  the  borrower  shall  use  the 
listed  contract  form  in  the  format 
available  from  RUS.  The  forms  shall  not 
be  retyped,  changed,  modified,  or 
altered  in  any  manner  not  specifically 
authorized  in  this  part  or  approved  by 
RUS  in  writing.  Any  modifications 
approved  by  RUS  must  be  clearly  shown 
so  as  to  indicate  the  difference  from  the 
listed  contract  form.  Electronic 
reproduction  is  not  acceptable. 

(c)  Amendment.  Where  a  borrower 
has  entered  into  a  contract  in  the  form 
required  by  this  part,  no  change  may  be 
made  in  the  terms  of  the  contract,  by 
amendment,  waiver  or  otherwise, 
without  the  prior  written  approval  of 
RUS. 

(d)  Waiver.  RUS  may  waive  for  good 
cause,  on  a  case  by  case  basis,  the 
requirements  imposed  on  a  borrower 
pursuant  to  this  part.  Borrowers  seeking 


a  waiver  by  RUS  must  provide  RUS 
with  a  written  request  explaining  the 
need  for  the  waiver. 

(e)  Violations.  A  failure  on  the  part  of 
the  borrovt'er  to  use  listed  contracts  as 
prescribed  in  this  part  is  a  violation  of 
the  terms  of  its  loan  agreement  with 
RUS  and  RUS  may  exercise  any  and  all 
remedies  available  under  the  terms  of 
the  agreement  or  otherwise. 

6.  Section  1724.72  is  added  to  read  as 
follows: 

§  1724.72    Notice  and  publication  of  listed 
contract  forms. 

(a)  Notice.  Upon  initially  entering  into 
a  loan  agreement  with  RUS,  borrowers 
will  be  provided  with  all  listed  contract 
forms.  Thereafter,  new  or  revised  listed 
contract  forms  promulgated  by  RUS, 
including  RUS  approved  exceptions  and 
alternatives,  will  be  sent  by  regular  or 
electronic  mail  to  the  address  of  the 
borrower  as  identified  in  its  loan 
agreement  with  RUS. 

(b)  Availability.  Listed  contract  forms 
are  published  by  RUS.  Interested  parties 
may  obtain  the  forms  from:  Rural 
Utilities  Service,  Program  Development 
and  Regulatory  Analysis.  U.S. 
Department  of  Agriculture,  Stop  1522, 
1400  Independence  Avenue,  SW,  Stop 
1522,  Washington  DC  20250-1522. 
telephone  number  (202)  720-8674.  The 
list  of  contract  forms  can  be  found  in 

§  1724.74(c). 

7.  Section  1724.73  is  added  to  read  as 
follows: 

§  1 724.73    Promulgation  of  new  or  revised 
contract  forms. 

RUS  may,  from  time  to  time, 
undertake  to  promulgate  new  contract 
forms  or  revise  or  eliminate  existing 
contract  forms.  In  so  doing,  RUS  shall 
publish  notice  of  rulemaking  in  the 
Federal  Register  announcing,  as 
appropriate,  a  revision  in,  or  a  proposal 
to  amend  §1724.74,  List  of  Electric 
Program  Standard  Contract  Forms.  The 
amendment  may  change  the  existing 
identification  of  a  listed  contract  form; 
for  example,  changing  the  issuance  date 
of  a  listed  contract  form  or  by 
identifying  a  new  required  contract 
form.  The  notice  of  rulemaking  will 
describe  the  new  standard  contract  form 
or  the  substantive  change  in  the  listed 
contract  form,  as  the  case  may  be,  and 
the  issues  involved.  The  standard 
contract  form  or  relevant  portions 
thereof  may  be  appended  to  the 
supplementary  information  section  of 
the  notice  of  rulemaking.  As 
appropriate,  the  notice  of  rulemaking 
shall  provide  an  opportunity  for 
interested  persons  to  provide  comments. 
A  copy  of  each  such  Federal  Register 


document  shall  be  sent  by  regular  or 
electronic  mail  to  all  borrowers. 

8.  Section  1724.74  is  revised  to  read 
as  follows: 

§  1 724.74    List  Of  electric  program  standard 
contract  forms. 

(a)  General.  The  following  is  a  list  of 
RUS  electric  program  standard  contract 
forms  for  architectural  and  engineering 
services.  Paragraph  (c)  of  this  section 
contains  the  list  of  required  contract 
forms,  i.e.,  those  forms  of  contracts  that 
borrowers  are  required  to  use  by  the 
terms  of  their  RUS  loan  agreements  as 
implemented  by  the  provisions  of  this 
part.  Paragraph  (d)  of  this  section 
contains  the  list  of  guidance  contract 
forms,  i.e.,  those  forms  of  contracts 
provided  as  guidance  to  borrowers  in 
the  planning,  design,  and  construction 
of  their  systems.  All  of  these  forms  are 
available  from  RUS.  See  §  1724.72(b)  for 
availability  of  these  forms. 

(b)  Issuance  Date.  Where  required  by 
this  part  to  use  a  standard  form  of 
contract  in  connection  with  RUS 
financing,  the  borrower  shall  use  that 
form  identified  by  issuance  date  in  the 
List  of  Required  Contract  Forms, 

§  1724.74(c),  as  most  recently  published 
as  of  the  date  the  borrower  executes  the 
contract. 

(c)  List  of  required  contract  forms.  (1) 
RUS  Form  211,  Rev.  6-98.  Engineering 
Service  Contract  for  the  Design  and 
Construction  of  a  Generating  Plant.  This 
form  is  used  for  engineering  ser\'ices  for 
generating  plant  construction. 

(2)  RUS  Form  220,  Rev.  6-98. 
Architectural  Services  Contract.  This 
form  is  used  for  architectural  services 
for  building  construction. 

(3)  RUS  Form  236,  Rev.  6-98, 
Engineering  Service  Contract — Electric 
System  Design  and  Construction.  This 
form  is  used  for  engineering  services  for 
distribution,  transmission,  substation, 
and  communications  and  control 
facilities. 

(d)  List  of  guidance  contract  forms.  (1) 
RUS  Form  179.  Rev.  9-66.  Architects 
and  Engineers  Qualifications.  This  form 
is  used  to  document  architects  and 
engineers  qualifications. 

(2)  RUS  Form  215,  Rev.  5-67, 
Engineering  Service  Contract— System 
Planning.  This  form  is  used  for 
engineering  services  for  system 
planning. 

(3)  RUS  Form  234.  Rev.  3-57,  Final 
Statement  of  Engineering  Fee.  This  form 
is  used  for  the  closeout  of  engineering 
services  contracts. 

(4)  RUS  Form  241 .  Rev.  3-56. 
Amendment  of  Engineering  Ser\'ice 
Contract.  This  form  is  used  for 
amending  engineering  service  contracts. 
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(5)  RUS  Form  244,  Rev.  12-55, 
Engineering  Service  Contract — Special 
Services.  This  form  is  used  for 
miscellaneous  engineering  services. 

(6)  RUS  Form  258,  Rev.  4-58, 
Amendment  of  Engineering  Service 
Contract— Additional  Project.  This  form 
is  used  for  amending  engineering 
service  contracts  to  add  an  additional 
project. 

(7)  RUS  Form  284,  Rev.  2-84,  Final 
Statement  of  Cost  for  Architectural 
Ser\'ice.  This  form  is  used  for  the 
closeout  of  architectural  services 
contracts. 

(8)  RUS  Form  297,  Rev.  12-55. 
Engineering  Service  Contract — Retainer 
for  Consultation  Service.  This  form  is 
used  for  engineering  services  for 
consultation  service  on  a  retainer  basis. 

(9)  RUS  Form  459,  Rev.  9-58, 
Engineering  Service  Contract — Power 
Studv.  This  form  is  used  for  engineering 
services  for  power  studies. 

9.  Sections  1724.75  and  1724.76  are 
removed  and  reserved. 

PART  1726— ELECTRIC  SYSTEM 
CONSTRUCTION  POLICIES  AND 
PROCEDURES 

10.  The  authority  citation  for  7  CFR 
part  1726  is  amended  to  read  as  follows. 

Authority:  7  f  SC.  901  etseq..  1921  et 
spq..  7  I '  S  C.  6941  ef  seq. 

11.  Section  1726.24  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

§  1 726.24    Standard  forms  of  contracts  for 
borrowers. 

(a)  General.  The  standard  loan 
agreement  between  RUS  and  the 
borrowers  provides  that,  in  accordance 
with  applicable  RUS  regulations,  the 
borrower  shall  use  standard  forms  of 
contracts  promulgated  by  RUS  for 
construction,  procurement,  engineering 
services,  and  architectural  services 
financed  by  a  loan  made  or  guaranteed 
bv  RUS.  This  part  implements  these 
provisions  of  the  RUS  loan  agreement. 
Subparts  A  through  H  and  J  of  this  part 
prescribe  when  and  how  borrowers  are 
required  to  use  RUS  standard  forms  of 
contracts  in  procurement  and 
construction.  Subpart  I  of  this  part 
prescribes  the  procedures  that  RUS 
follows  in  promulgating  standard 
contract  forms  and  identifies  those 
contract  forms  that  borrowers  are 
required  to  use  for  procurement  and 
construction. 
*         *         «         *         * 

12.  Section  1726.26  is  added  to  read 
as  follows: 


§  1726.26    Interest  on  overdue  accounts. 

Certain  RUS  contract  forms  contain  a 
provision  concerning  payment  of 
interest  on  overdue  accounts.  Prior  to 
issuing  the  invitation  to  bidders,  the 
borrower  must  insert  an  interest  rate 
equal  to  the  lowest  "Prime  Rate"  listed 
in  the  "Money  Rates"  section  of  the 
Wall  Street  Journal  on  the  date  such 
invitation  to  bid  is  issued.  If  no  prime 
rate  is  published  on  that  date,  the  last 
such  rate  published  prior  to  that  date 
must  be  used.  The  rate  must  not, 
however,  exceed  the  maximum  rate 
allowed  by  any  applicable  state  law. 

13.  Section  1726.27  is  added  to  read 
as  follows: 

§  1 726.27    Contractor's  bonds. 

(a)  RUS  Form  168b,  Contractor's 
Bond,  shall  be  used  when  a  contractor's 
bond  is  required  by  RUS  Forms  200, 
201, 203,  257,  764,  786, 790. 792, 830, 
or  831  unless  the  contractor's  surety  has 
accepted  a  Small  Business 
Administration  guarantee  and  the 
contract  is  for  $1  million  or  less. 

(b)  RUS  Form  168c,  Contractor's 
Bond,  shall  be  used  when  a  contractor's 
bond  is  required  by  RUS  Form  200,  201, 
203.  257.  764,  786,  790,  792,  830,  or  831 
and  the  contractor's  surety  has  accepted 
a  Small  Business  Administration 
guarantee  and  the  contract  is  for  SI 
million  or  less. 

(c)  Surety  companies  providing 
contractor's  bonds  shall  be  listed  as 
acceptable  sureties  in  the  U.S. 
Department  of  the  Treasury  Circular  No. 
570,  Companies  Holding  Certificates  of 
Authority  as  Acceptable  Sureties  on 
Federal  Bonds  and  as  Acceptable 
Reinsuring  Companies.  Copies  of  the 
circular  and  interim  changes  may  be 
obtained  directly  from  the  Government 
Printing  Office  (202)  512-1800.  Interim 
changes  are  published  in  the  Federal 
Register  as  they  occur.  The  list  is  also 
available  through  the  Internet  at  http:// 
www.fms.treas.gov/c570/index.html 
and  on  the  Department  of  the  Treasury's 
computerized  public  bulletin  board  at 
(202) 874-6887. 

14.  Section  1726.300  is  revised  to  read 
as  follows: 

§  1 726.300    Standard  forms  of  contracts  for 
borrowers. 

(a)  General.  The  standard  loan 
agreement  between  RUS  and  its 
borrowers  provides  that,  in  accordance 
with  applicable  RUS  regulations,  the 
borrower  shall  use  standard  forms  of 
contract  promulgated  by  RUS  for 
construction,  procurement,  engineering 
services,  and  architectural  services 
financed  by  a  loan  made  or  guaranteed 
bv  RUS.  (See  section  5.16  of  appendix 
A  to  subpart  C  to  part  1718.)  This 


subpart  prescribes  RUS  procedures  in 
promulgating  standard  contract  forms 
and  identifies  those  forms  that 
borrowers  are  required  to  use. 

(b)  Contract  forms.  RUS  promulgates 
standard  contract  forms,  identified  in 
the  List  of  Required  Contract  Forms, 
§  1726.304(c),  that  borrowers  are 
required  to  use  in  accordance  with  the 
provisions  of  this  part.  In  addition,  RUS 
promulgates  standard  contract  forms 
contained  in  §  1726.304(d)  that  the 
borrowers  may  but  are  not  required  to 
use  in  the  construction  of  their  electric 
systems.  Borrowers  are  not  required  to 
use  these  guidance  contract  forms  in  the 
absence  of  an  agreement  to  do  so. 

15.  Section  1726.301  is  revised  to  read 
as  follows: 

§1726.301     Borrower  contractual 
obligations. 

(a)  Loan  agreement.  As  a  condition  of 
a  loan  or  loan  guarantee  under  the  Rural 
Electrification  Act,  borrowers  are 
normally  required  to  enter  into  RUS 
loan  agreements  pursuant  to  which  the 
borrower  agrees  to  use  RUS  standard 
forms  of  contracts  for  construction, 
procurement,  engineering  services  and 
architectural  services  financed  in  whole 
or  in  part  by  the  RUS  loan.  Normally, 
this  obligation  is  contained  in  section 
5.16  of  the  loan  contract.  To  comply 
with  the  provisions  of  the  loan 
agreements  as  implemented  by  this  part, 
borrowers  must  use  those  forms  of 
contract  (hereinafter  sometimes  called 
"listed  contract  forms")  identified  in  the 
List  of  Required  Contract  Forms, 

§  1724.304(c). 

(b)  Compliance.  If  a  borrower  is 
required  by  this  part  or  by  the  loan 
agreement  to  use  a  listed  contract  form, 
the  borrower  shall  use  the  listed 
contracts  in  the  format  available  from 
RUS  or  GPO.  The  forms  shall  not  be 
retyped,  changed,  modified,  or  altered 
in  any  manner  not  specifically 
authorized  in  this  part  or  approved  by 
RUS  in  writing.  Any  modifications 
approved  by  RUS  must  be  clearly  shown 
so  as  to  indicate  the  difference  from  the 
listed  contract  form.  Electronic 
reproduction  is  not  acceptable  except 
where  indicated  in  §  1726.304(c). 

(c)  Amendment.  Where  a  borrower 
has  entered  into  a  contract  in  the  form 
required  by  this  part,  no  change  may  be 
made  in  the  terms  of  the  contract,  by 
amendment,  waiver  or  otherwise, 
without  the  prior  written  approval  of 
RUS. 

(d)  Waiver.  RUS  may  waive  for  good 
cause,  on  a  case  by  case  basis,  the 
requirements  imposed  on  a  borrower 
pursuant  to  this  part.  Borrowers  seeking 
a  waiver  by  RUS  must  provide  RUS 
with  a  written  request  explaining  the 
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need  for  the  waiver.  Waiver  requests 
should  be  made  prior  to  issuing  the  bid 
package  to  bidders. 

(e)  Violations.  A  failure  on  the  part  of 
the  borrower  to  use  listed  contracts  as 
prescribed  in  this  part  is  a  violation  of 
the  terms  of  its  loan  agreement  with 
RUS  and  RUS  may  exercise  any  and  all 
remedies  available  under  the  terms  of 
the  agreement  or  otherwise. 

16.  Section  1726.302  is  revised  to  read 
as  follows: 

§  1 726.302    Notice  and  publication  of  listed 
contract  forms. 

(a)  Notice.  Upon  initially  entering  into 
a  loan  agreement  with  RUS,  borrowers 
will  be  provided  with  all  listed  contract 
forms.  Thereafter,  new  or  revised  listed 
contract  forms  promulgated  by  RUS, 
including  RUS  approved  exceptions  and 
alternatives,  will  be  sent  by  regular  or 
electronic  mail  to  the  address  of  the 
borrower  as  identified  in  its  loan 
agreement  with  RUS. 

(b)  Availability.  Listed  contract  forms 
are  available  from  either  RUS  or  the 
Government  Printing  Office  (GPO),  as 
indicated  in  §  1726.304.  Interested 
parties  may  obtain  the  forms  from:  Rural 
Utilities  Service.  Program  Development 
and  Regulatory  Analysis,  U.S. 
Department  of  Agriculture,  Stop  1522. 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250-1522,  telephone 
number  (202)  720-8674,  or  the 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  Pennsylvania 
15250-7954,  telephone  number  (202) 
512-1800.  The  listed  contract  forms  can 
be  found  in  §  1726.304(c). 

17.  Section  1726.303  is  revised  to  read 
as  follows: 

§  1 726.303    Promulgation  of  new  or  revised 
contract  forms. 

RUS  may,  from  time  to  time, 
undertake  to  promulgate  new  contract 
forms  or  revise  or  eliminate  existing 
contract  forms.  In  so  doing,  RUS  shall 
publish  notice  of  rulemaking  in  the 
Federal  Register  announcing,  as 
appropriate,  a  revision  in,  or  a  proposal 
to  amend  §  1726.304,  List  of  Electric 
Program  Standard  Contract  Forms.  The 
amendment  may  change  the  existing 
identification  of  a  listed  contract  form; 
for  example,  changing  the  issuance  date 
of  a  listed  contract  form  or  by 
identifying  a  new  required  contract 
form.  The  notice  of  rulemaking  will 
describe  the  new  standard  contract  form 
or  the  substantive  change  in  the  listed 
contract  form,  as  the  case  may  be,  and 
the  issues  involved.  The  standard 
contract  form  or  relevant  portions 
thereof  may  be  appended  to  the 
supplementry  information  section  of  the 
notice  of  rulemaking.  As  appropriate. 


the  document  shall  provide  an 
opportunity  for  interested  persons  to 
provide  comments.  A  copy  of  each  such 
Federal  Register  document  will  be  sent 
by  regular  or  electronic  mail  to  all 
borrowers. 

18.  Section  1726.304  is  added  to  read 
as  follows: 

§  1 726.304    List  of  electric  program 
standard  contract  forms. 

(a)  General.  This  section  contains  a 
list  of  RUS  electric  program  standard 
contract  forms.  Paragraph  (c)  of  this 
section  contains  the  list  of  required 
contract  forms,  i.e.,  those  forms  of 
contracts  that  borrowers  are  required  to 
use  by  the  terms  of  their  RUS  loan 
agreements  as  implemented  by  the 
provisions  of  this  part.  Paragraph  (d)  of 
this  section  sets  forth  the  list  of 
guidance  contract  forms,  i.e.,  those 
forms  of  contracts  provided  as  guidance 
to  borrowers  in  the  construction  of  their 
systems.  See  §  1726.302(b)  for 
availability  of  these  forms. 

(b)  Issuance  Date.  Where  required  by 
this  part  to  use  a  standard  form  of 
contract  in  connection  with  RUS 
financing,  the  borrower  shall  use  that 
form  identified  by  issuance  date  in  the 
List  of  Required  Contract  Forms, 

§  1726.304(c),  as  most  recently 
published  as  of  the  date  the  borrower 
issues  the  bid  package  to  bidders. 

(c)  List  of  required  contract  forms.  (1) 
RUS  Form  168b,  Rev.  2-95,  Contractor's 
Bond.  This  form  is  used  to  obtain  a 
surety  bond  and  is  included  in  RUS 
Forms  200.  201,  203,  257,  764,  786,  790, 
792,830,  and  831. 

(2)  RUS  Form  168c,  Rev.  2-95, 
Contractor's  Bond  (less  than  $1  million). 
This  form  is  used  in  lieu  of  RUS  Form 
168b  to  obtain  a  surety  bond  when 
contractor's  surety  has  accepted  a  Small 
Business  Administration  guarantee. 
This  form  is  available  from  RUS. 

(3)  RUS  Form  180,  Rev.  2-95, 
Construction  Contract  Amendment. 
This  form  is  used  to  amend  distribution 
line  construction  contracts.  This  form  is 
available  from  RUS. 

(4)  RUS  Form  181,  Rev.  2-95, 
Certificate  of  Completion.  Contract 
Construction  for  Buildings.  This  form  is 
used  for  the  closeout  of  RUS  Form  257. 
This  form  is  available  from  RUS. 

(5)  RUS  Form  187,  Rev.  2-95, 
Certificate  of  Completion,  Contract 
Construction.  This  form  is  used  for  the 
closeout  of  and  is  included  in  RUS 
Forms  200,  203,  764,  786,  830,  and  831. 

(6)  RUS  Form  198,  Rev.  2-95, 
Equipment  Contract.  This  form  is  used 
for  equipment  purchases.  This  form  is 
available  from  RUS. 

(7)  RUS  Form  200,  Rev.  2-95, 
Construction  Contract — Generating. 


This  form  is  used  for  generating  plant 
construction  or  for  the  furnishing  and 
installation  of  major  items  of 
equipment.  This  form  is  available  from 
RUS. 

(8)  RUS  Form  201,  Rev.  2-95.  Right- 
of-Way  Clearing  Contract.  This  form  is 
used  for  distribution  line  right-of-way 
clearing  work  which  is  to  be  performed 
separate  from  line  construction.  This 
form  is  available  from  RUS. 

(9)  RUS  Form  203.  Rev.  2-95. 
Transmission  System  Right-of-Way 
Clearing  Contract.  This  form  is  used  for 
transmission  right-of-way  clearing  work 
which  is  to  be  performed  separate  from 
line  construction.  This  form  is  available 
from  RUS. 

(10)  RUS  Form  213.  Rev.  2-95, 
Certificate  ("Buy  American").  This  form 
is  used  to  document  compliance  with 
the  "Buy  American"  requirement.  This 
form  is  available  from  RUS. 

(11)  RUS  Form  224,  Rev.  2-95.  Waiver 
and  Release  of  Lien.  This  form  is  used 
for  the  closeout  of  and  is  included  in 
RUS  Forms  200,  203.  764.  786.  830.  and 
831. 

(12)  RUS  Form  231,  Rev.  2-95. 
Certificate  of  Contractor.  This  form  is 
used  for  the  closeout  of  and  is  included 
in  RUS  Forms  200,  203.  764,  786.  830. 
and  831. 

(13)  RUS  Form  238,  Rev.  2-95. 
Construction  or  Equipment  Contract 
Amendment.  This  form  is  used  to 
amend  contracts  except  distribution  line 
construction  contracts.  This  form  is 
available  from  RUS. 

(14)  RUS  Form  251,  Rev.  2-95, 
Material  Receipt.  Tliis  form  is  used  to 
document  receipt  of  owner  furnished 
materials  and  is  included  in  RUS  Forms 
764,  830,  and  831.  Electronic 
reproduction  is  acceptable  for  RUS 
Form  251. 

(15)  RUS  Form  254,  Rev.  2-95, 
Construction  Inventory.  This  form  is 
used  for  the  closeout  of  RUS  Forms  203, 
764,  830,  and  831.  This  form  is  available 
from  RUS.  Electronic  reproduction  is 
acceptable  for  RUS  Form  254. 

(16)  RUS  Form  257,  Rev.  2-95, 
Contract  to  Construct  Buildings.  This 
form  is  used  to  construct  headquarters 
buildings  and  other  structure 
construction.  This  form  is  available 
from  GPO. 

(17)  RUS  Form  307,  Rev.  2-95,  Bid 
Bond.  This  form  is  used  to  obtain  a  bid 
bond  and  is  included  in  RUS  Forms 
200,  203,  257,  764,  830,  and  831. 

(18)  RUS  Form  764,  Rev.  2-95. 
Substation  and  Switching  Station 
Erection  Contract.  This  form  is  used  to 
construct  substations  and  switching 
stations.  This  form  is  available  from 
RUS. 
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(19)  RUS  Form  786.  Rev.  2-95. 
Electric  System  Communications  and 
Control  Equipment  Contract.  This  form 
is  used  for  delivery  and  installation  of 
equipment  for  system  communications. 
This  form  is  available  from  RUS. 

(20)  RUS  Form  790.  Rev.  2-95. 
Distribution  Line  Extension 
Construction  Contract  (Labor  and 
Materials).  This  form  is  used  for  limited 
distribution  construction  accounted  for 
under  work  order  procedure.  This  form 
is  available  from  GPO. 

(21)  RUS  Form  792.  Rev.  2-95. 
Distribution  Line  Extension 
Construction  Contract  (Labor  Only). 
This  form  is  used  for  limited 
distribution  construction  accounted  for 
under  work  order  procedure.  This  form 
is  available  from  GPO. 

(22)  RUS  Form  792b.  Rev.  2-95. 
Certificate  of  Construction  and 
Indemnity  Agreement.  This  form  is  used 
for  the  closeout  of  and  is  included  in 
RUS  Forms  201.  790,  792. 

(23)  RUS  Form  792c.  Rev.  2-95, 
Supplemental  Contract  for  Additional 
Project.  This  form  is  used  to  amend 
other  contracts  and  is  included  in  RUS 
Forms  201,  790.  792. 

(24)  RUS  Form  830,  Rev.  2-95, 
Electric  System  Construction  Contract 
(Labor  and  Materials).  This  form  is  used 
for  distribution  and  transmission  line 
project  construction.  This  form  is 
available  from  GPO. 

(25)  RUS  Form  831,  Rev.  2-95, 
Electric  Transmission  Construction 
Contract  (Labor  and  Materials).  This 
form  is  used  for  transmission  line 
project  construction.  This  form  is 
available  from  GPO. 

(d)  List  of  guidance  contract  forms.  (1) 
RUS  Form  172,  Rev.  9-58,  Certificate  of 
Inspection,  Contract  Construction.  This 
form  is  used  to  notify  RUS  that 
construction  is  ready  for  inspection. 
This  form  is  available  from  RUS. 

(2)  RUS  Form  173,  Rev.  3-55. 
Materials  Contract.  This  form  is  used  for 
distribution,  transmission,  and  general 
plant  material  purchases.  This  form  is 
available  from  RUS. 

(3)  RUS  Form  274,  Rev.  6-81.  Bidder's 
Qualifications.  This  form  is  used  to 
document  bidder's  qualifications.  This 
form  is  available  from  RUS. 

(4)  RUS  Form  282.  Rev.  11-53, 
Subcontract.  This  form  is  used  for 
subcontracting.  This  form  is  available 
from  RUS. 

(5)  RUS  Form  458,  Rev.  3-55, 
Materials  Contract.  This  form  is  used  to 
obtain  generation  plant  material  and 
equipment  purchases  not  requiring 
acceptance  tests  at  the  project  site.  This 
form  is  available  from  RUS. 

§§1726.310  through  1726.352     [Removed 
and  Reserved] 

18.  Sections  1726.310  through 
1726.352  are  removed  and  reserved. 


Dated:  August  12,  1998. 
fill  Long  Thompson, 

Under  Secretary,  Rural  Development. 

|FR  Doc.  98-22930  Filed  8-26-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart23 

[Docket  No.  CE147,  Notice  No.  23-98-03- 
SC] 

Special  Conditions:  Raytheon  Aircraft 
Company,  Model  3000,  Airplane  Design 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Raytheon  Model  3000 
airplane.  This  airplane  will  have  novel 
or  unusual  design  features  associated 
with  the  digital  electronic  engine/ 
propeller  controls  and  the  suction 
defueling  system.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  these  design  features.  These 
proposed  special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 
DATE:  Comments  must  be  received  on  or 
before  September  28,  1998. 
ADDRESS:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Regional 
Counsel.  ACE-7,  Attention:  Rules 
Docket.  Docket  No.  CE147.  601  East 
12th  Street,  Kansas  City.  Missouri 
64106,  or  delivered  in  duplicate  to  the 
Regional  Counsel  at  the  above  address. 
Comments  must  be  marked:  CE147. 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Keenan,  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Small  Airplane  Directorate, 
ACE-111.  601  East  12th  Street,  Kansas 
City.  Missouri.  816-426-6934.  fax  816- 
426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 


regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  proposals  described 
in  this  notice  may  be  changed  in  light 
of  the  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  CE147."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Background 

On  January  15,  1996,  Raytheon 
Aircraft  Company  (formerly  Beech 
Aircraft  Corporation)  applied  for  a  Type 
Certificate  ("TC)  for  their  new  Model 
3000.  The  Model  3000  is  an  all-metal, 
low-wing  monoplane  of  conventional 
construction,  powered  by  a  single  Pratt 
&  Whitney  (P&W)  PT6A-68  engine  flat 
rated  at  1100  SHP.  The  airframe  will  be 
stressed  for  7g  positive  and  3.5g 
negative  loading.  Maximum  takeoff 
weight  will  be  6,300  pounds.  The  crew 
compartment  will  be  pressurized  to  a 
maximum  differential  of  3.6  psig  and 
accommodate  two  pilots  equipped  with 
zero- zero  ejection  seats  in  a  stepped 
tandem  seating  arrangement.  The 
airplane  will  feature  a  3,000  psi 
hydraulic  system,  powered  by  a  single 
engine  driven  pump,  to  operate  the 
landing  gear,  flaps,  and  speed  brakes. 
The  V/r™,/  for  the  Model  3000  will  be 
320  KCAS,  and  the  maximum  altitude 
will  be  31,000  feet  MSL.  Each  cockpit 
will  be  equipped  with  electronic  flight 
instruments  for  primary  attitude, 
heading,  and  navigation  information 
display. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  part 
21  §  21.17,  Raytheon  Aircraft  Company 
must  show  that  the  Model  3000  meets 
the  applicable  provisions  of  part  23, 
effective  February  1,  1965,  as  amended 
by  Amendments  23-1  through  23-47;  14 
CFR  part  23,  §§  23.201,  23.203,  and 
23.207,  as  amended  by  Amendment  23- 
50;  14  CFR  part  34,  effective  September 
10,  1990,  as  amended  by  the 
amendment  in  effect  on  the  date  of 
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certification;  14  CFR  part  36,  effective 
December  1,  1969,  as  amended  by 
Amendment  36-1  through  the 
amendment  in  effect  on  the  day  of 
certification;  The  Noise  Control  Act  of 
1972;  and  special  conditions  for 
Protection  from  High  Intensity  Radiated 
Fields  (HIRF);  exemptions,  if  any; 
equivalent  level  of  safety  findings,  if 
any;  and  the  special  conditions  adopted 
by  this  rulemaking  action. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(part  23)  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
Model  3000  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  3000  must 
comply  with  the  fuel  vent  and  exhaust 
emission  requirements  of  14  Cra  part 
34  and  the  noise  certification 
requirements  of  14  CFR  part  36,  and  the 
FAA  must  issue  a  finding  of  regulatory 
adequacy  pursuant  to  §611  of  Public 
Law  92-574.  the  "Noise  Control  Act  of 
1972." 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  after 
public  notice,  as  required  by  §§  11.28 
and  11.29(b),  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §21. 17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Model  3000  w\\\  incorporate  the 
following  novel  or  unusual  design 
features: 

Digital  Electronic  Engine  Controls 

The  Model  3000  design  includes  a 
digital  electronic  engine/propeller 
control,  known  as  a  Power  Management 
Unit  (PMU).  Although  the  precedent  for 
electronic  engine  controls  has  been 
previously  established,  the  PMU 
utilized  on  the  Model  3000  performs 
functions  not  envisaged  when  part  23 
was  developed.  With  the  Model  3000, 
the  (Power  Control  Lever)  PCL  is  a 
single  lever,  which  has  a  mechanical 
and  electrical  interface  to  the  PMU  in 
order  to  produce  "jet-like"  thrust 
characteristics  during  rapid  power 
changes  and  at  low  power  conditions. 
PCL  movement  is  transmitted  to  the 
PMU,  which,  in  turn,  controls  fuel  flow, 
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gas  generator  speed,  and  propeller 
speed.  Propeller  pitch  is  not  pilot 
controllable;  therefore,  a  separate 
propeller  control  lever  is  not  supplied. 
Daring  normal  operation,  propeller 
pitch  is  governed  at  100  percent  Np. 
Low  airspeed  and  power  combinations 
result  in  propeller  pitch  going  to  the 
mechanical  low  pitch  stop  (similar  to  a 
fixed-pitch  propeller).  During  large 
power  transitions  below  100  percent  Np 
(idle  to  takeoff  power),  the  PMU  will 
control  propeller  pitch.  The  PMU  is 
utilized  to  control  the  thrust  response  of 
the  engine-propeller  combination  and  it 
prohibits  operation  of  the  engine- 
propeller  combination  in  propeller  RPM 
ranges  with  adverse  vibration 
characteristics.  There  is  no  guidance  in 
part  23  concerning  the  protection  of  the 
PMU  from  the  indirect  effects  of 
lightning. 

Suction  Defiiel  Capability 

The  Model  3000  design  includes  a 
suction  defuel  capability  not  envisaged 
when  part  23  was  developed.  It  is 
understood  that  suction  defuel  is  a 
common  feature  in  part  25  airplanes. 
The  Model  3000  airplane  will  have 
pressure  fuel  and  defuel  as  well  as 
gravity  fuel  and  defuel  capability. 
Pressure  defueling  essentially  entails 
reversing  the  pumps  on  the  fueling 
vehicle  and  "sucking"  fuel  from  the 
airplane  though  the  servicing  port. 
Section  23.979  addresses  pressure 
fueling  but  not  suction  defueling.  Any 
suction  defuel  system  components,  in 
addition  to  meeting  the  general 
requirements  for  part  23  fuel  systems, 
must  also  function  as  intended. 


Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Model 
3000.  Should  Raytheon  Aircraft 
Company  apply  at  a  later  date  for  a 
change  to  the  type  certificate  to  include 
another  model  incorporating  the  same 
novel  or  unusual  design  feature,  the 
special  conditions  would  apply  to  that 
model  as  well  under  the  provisions  of 
§  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  airplanes.  It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  the 
applicant  who  applied  for  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft.  Aviation  safety.  Signs  and 
symbols. 


Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows; 

Authority:  49  U.S.C,  (106(g).  40113  and 
44701;  14  CFR  part  21,  §§21  16  and  21.17; 
and  14  CFR  part  11,  §§11.28  and  11.29(b). 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  Raytheon 
Aircraft  Company  Model  3000 
airplanes. 

1 .  Digital  Electronic  Engine/Propeller 
Control  (PMU) 

(a)  Any  failure  of  the  Power 
Management  Unit  must  be  annunciated 
to  the  crew. 

(b)  Failures  of  the  Power  Management 
Unit  that  affect  flight  characteristics 
must  be  identified  and  evaluated,  and 
appropriate  flight  manual  procedures 
developed,  including  possible 
prohibitions  on  continued  flight  or 
dispatch. 

(c)  The  functioning  of  the  Power 
Management  Unit  must  be  protected  to 
ensure  that  the  control  will  continue  to 
perform  critical  functions  (functions 
whose  failure  condition  would  prevent 
continued  safe  flight  and  landing)  after 
the  aircraft  is  exposed  to  lightning. 

2.  Suction  Defuel 

(a)  The  airplane  defueling  system  (not 
including  fuel  tanks  and  fuel  tank  vents) 
must  withstand  an  ultimate  load  that  is 
2.0  times  the  load  arising  from  the 
maximum  permissible  defueling 
pressure  (positive  or  negative)  at  the 
airplane  fueling  connection. 

Issued  in  Kansas  City,  Missouri  on  August 
14,  1998. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 

Certification  Service. 

[PR  Doc.  98-23006  Filed  8-26-98;  8:45  am] 
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summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Raytheon  Model  Hawker  80()XP 
series  airplanes.  This  proposal  would 
require  replacement  of  the  fuel  feed 
hose  assemblies  of  the  auxiliary  power 
unit  (APU)  with  new  hose  assemblies. 
This  proposal  is  prompted  by  a  report 
of  the  collapse  of  the  inner  casing  of  the 
fuel  feed  hose  that  supplies  fuel  to  the 
APU.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  fuel  feed  hose  assemblies, 
which  could  result  in  fuel  leakage  and 
consequent  risk  of  fire  in  the  aft 
equipment  bay. 

DATES:  Comments  must  be  received  by 
October  13,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention;  Rules  Docket  No.  98-NM- 
195-AD,  1601  Lind  Avenue,  SVV., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Raytheon  Aircraft  Company.  Manager 
Service  Engineering,  Hawker  Customer 
Support  Department,  P.O.  Box  85, 
Wichita.  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Griffith,  Aerospace  Engineer, 
Systems  and  Propulsion  Branch.  ACE- 
116W,  FAA,  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4145;  fax 
(316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 


in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-195-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-195-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

During  a  functional  test  of  the 
auxiliary  power  unit  (APU)  on  a  Model 
Hawker  800XP  series  airplane, 
conducted  by  the  manufacturer,  the 
APU  shut  down  automatically. 
Investigation  of  the  incident  revealed 
that  the  inner  casing  of  the  fuel  feed 
hose  that  supplies  fuel  to  the  APU  had 
collapsed.  The  inner  casing  of  the  hose 
had  adhered  to  the  hose  end  fittings 
because  of  the  lack  of  lubrication  during 
hose  manufacture.  When  the  hose  end 
fittings  were  torqued  during  installation 
on  the  airplane,  the  inner  casing  became 
twisted  and  collapsed.  Further 
inspection  of  other  Model  Hawker 
800XP  series  airplanes  revealed 
additional  hoses  with  a  similar 
condition.  Such  collapse  of  the  fuel  feed 
hose,  if  not  corrected,  could  result  in 
fuel  leakage  and  consequent  increased 
risk  of  fire  in  the  aft  equipment  bay. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Raytheon  Service  Bulletin  SB.49-3018, 
dated  August  1997,  which  describes 
procedures  for  replacement  of  the  fuel 
feed  hose  assemblies  of  the  auxiliary 
power  unit  (APU)^with  new  hose 
assemblies.  The  service  bulletin  also 
describes  the  procedures  (shutdown  of 
APU  and  display  of  warning  notices 
prohibiting  use)  to  be  used  if 
replacement  fuel  feed  hose  assemblies 


are  not  immediately  available  for 
installation.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  11  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  5  work  hours  per 
airplane  to  accomplish  the  proposed 
replacement,  ana  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  be  provided  by  the 
manufacturer  at  no  cost  to  the  operator. 
Based  on  these  figures,  the  cost  impact 
of  the  replacement  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$3,300.  or  $300  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Raytheon  Aircraft  Company  (Formerly 
Beech):  Docket  98-NM-195-AD. 
Applicability:  Model  Hawker  800XP  series 
airplanes,  serial  numbers  258297  through 
258304  Lnciusive,  and  258307  through 
258309  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  fuel  feed  hose 
assemblies,  which  could  result  in  fuel 
leakage  and  consequent  risk  of  fire  in  the  aft 
equipment  bay,  accomplish  the  following: 

(a)  Within  300  flight  hours  or  3  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  replace  the  fuel  feed  hose 
assemblies  of  the  auxiliary  power  unit  (APU) 
with  new  hose  assemblies  in  accordance  with 
Raytheon  Aircraft  Service  Bulletin  SB.49- 
3018,  dated  August  1997. 

(b)  If  replacement  fuel  feed  hose  assemblies 
are  not  immediately  available  for  installation, 
shut  down  the  APU  and  display  warning 
notices  prohibiting  use  of  the  APU  in 
accordance  with  Raytheon  Aircraft  Service 
Bulletin  SB.49-3018,  dated  August  1997, 
until  the  replacement  required  by  paragraph 
(a)  of  this  AD  is  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACO).  FAA. 


Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
20,  1998. 

Darrell  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  98-22962  Filed  8-26-98;  8:45  am] 
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SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Aerospatiale  Model  SN  601 
(Corvette)  series  airplanes.  This 
proposal  would  require  repetitive 
inspections  to  detect  discrepancies  of 
the  upper  and  lower  reinforcement 
panels  and  panel  fasteners  of  the  wing 
roots;  and  corrective  actions,  if 
necessary.  This  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  debonding  of 
the  upper  and  lower  reinforcement 
panels  of  the  wing  roots,  which  could 
result  in  reduced  structural  integrity  of 
the  wing. 

DATES:  Comments  must  be  received  by 
September  28,  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  98-NM- 
161-AD.  1601  Lind  Avenue.  SW.. 


Renton,  Washington  98055-^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale.  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager. 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055^056:  telephone  (425)  227-2110: 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  Ail  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-161-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  requesf  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-161-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 
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Discussion 

The  Direction  Generale  de  lAviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Aerospatiale  Model  SN  601  (Corvette) 
series  airplanes.  The  DGAC  advises  that 
it  has  received  reports  of  debonding  of 
the  upper  and  lower  surface 
reinforcement  panels  of  the  wing  roots 
on  these  airplanes.  The  debonding  has 
been  attributed  to  water  infiltration. 
This  condition,  if  not  corrected,  could 
result  in  fatigue  damage  of  the  panel 
fasteners  and  corrosion  of  the  panels 
and  wing  structure,  and  consequent 
reduced  structural  integrity  of  the  wing. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued 
Aerospatiale  Corvette  Service  Bulletin 
57-24,  Revision  1.  dated  May  30,  1994. 
This  service  bulletin  describes 
procedures  for  removal  of  the  left  and 
right  lateral  fairings  between  frames  16 
and  22;  repetitive  sonic  resonance 
inspections  to  detect  debonding  of  the 
upper  and  lower  surface  reinforcement 
panels  of  the  wing  root:  and  repetitive 
visual  inspections  to  detect  damage  of 
the  reinforcement  panel  fasteners. 

In  addition,  Aerospatiale  has  issued 
Corvette  Service  Bulletin  57-25,  dated 
November  21,  1990,  which  describes 
procedures  for  replacement  of  the  upper 
and  lower  surface  reinforcement  panels 
of  the  wing  root  and  treatment  of  the 
area  for  corrosion  if  excessive 
debonding  or  fastener  damage  is  found 
during  an  inspection  described  in 
Aerospatiale  Corvette  Service  Bulletin 
57-24. 

The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  airworthiness  directive  91-045- 
010(B)R1.  dated  August  3,  1994,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously,  except  as  discussed  below. 

Differences  Betvtreen  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
Aerospatiale  Corvette  Service  Bulletin 
57-24  specifies  that  the  manufacturer 
may  be  contacted  for  disposition  of 
certain  repair  conditions,  this  proposal 
would  require  the  repair  of  those 
conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
either  the  FAA  or  the  DGAC  (or  its 
delegated  agent).  In  light  of  the  type  of 
repair  that  would  be  required  to  address 
the  identified  unsafe  condition,  and  in 
consonance  with  existing  bilateral 
airworthiness  agreements,  the  FAA  has 
determined  that,  for  this  proposed  AD, 
a  repair  approved  by  either  the  FAA  or 
the  DGAC  would  be  acceptable  for 
compliance  with  this  proposed  AD. 

Cost  Impact 

The  FAA  estimates  that  1  airplane  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  to 
accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  the 
single  U.S.  operator  is  estimated  to  be 
$120,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autliority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aerospatiale:  Docket  98-NM-161-AD. 

Applicability:  Model  SN  601  (Corvette] 
series  airplanes  on  which  Aerospatiale 
Modification  1049  has  been  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  eacti  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  debonding  of  the  upper  and 
lower  reinforcement  panels  of  the  wing  roots, 
which  could  result  in  reduced  structural 
integrity  of  the  wing,  accomplish  the 
following: 

(a)  For  airplanes  that  have  been  modified 
in  accordance  with  Aerospatiale  Corvette 
Service  Bulletin  57-25,  dated  November  21, 
1990:  Within  8,300  flight  cycles  after 
installation  of  the  modification,  or  within 
100  flight  cycles  after  the  effective  date  of 
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this  AD.  whichever  occurs  later,  perform  a 
sonic  resonance  inspection  to  detect 
debonding  of  the  upper  and  lower 
reinforcement  panels  of  the  wing  roots  and 
a  visual  inspection  to  detect  fatigue  damage 
of  the  panel  fasteners,  in  accordance  with  the 
Accomplishment  Instructions  of  Aerospatiale 
Corvette  Service  Bulletin  57-24.  Revision  1, 
dated  May  30, 1994. 

(1)  If  no  panel  debonding  or  fastener 
damage  is  found,  repeat  the  sonic  resonance 
inspection  and  the  visual  inspection 
thereafter  at  intervals  not  to  exceed  1,000 
flight  cycles. 

(2)  If  any  panel  debonding  or  fastener 
damage  is  found,  prior  to  further  flight,  repair 
in  accordance  with  a  method  approved  by 
either  the  Manager,  International  Branch, 
ANM-116,  or  the  Direction  Gonorale  de 
I'Aviation  Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France  (or  its 
delegated  agent). 

(b)  For  airplanes  that  have  not  been 
modified  in  accordance  with  Aerospatiale 
Corvette  Service  Bulletin  57-25,  dated 
November  21,  1990:  Prior  to  the 
accumulation  of  8,200  total  flight  cycles,  or 
within  100  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
perform  a  sonic  resonance  inspection  to 
detect  debonding  of  the  upper  and  lower 
reinforcement  panels  of  the  wing  roots,  and 
a  visual  inspection  to  detect  fatigue  damage 
of  the  panel  fasteners,  in  accordance  with  the 
Accomplishment  Instructions  of  Aerospatiale 
Corvette  Service  Bulletin  57-24.  Revision  1. 
dated  May  30, 
1994. 

(1)  For  any  reinforcement  panel  on  which 
no  debonding  or  fastener  damage  is  found, 
repeat  the  sonic  resonance  inspection  and  the 
visual  inspection  thereafter  at  intervals  not  to 
exceed  2.500  flight  cycles  or  three  years, 
whichever  occurs  first. 

(2)  For  any  reinforcement  panel  on  which 
debonding  is  detected,  and  the  total 
debonded  area  is  less  than  or  equal  to  45% 

of  the  total  area,  and  no  contiguous  debonded 
area  on  the  panel  is  greater  than  5%  of  the 
total  area  of  the  panel,  repeat  the  sonic 
resonance  inspection  and  the  visual 
inspection  thereafter  at  the  interval  specified 
in  paragraph  (b)(2)(i).  (b)(2)(ii),  or  (b)(2)(iii). 
as  applicable,  of  this  AD. 

(i)  If  the  total  debonded  area  on  the  panel 
is  less  than  or  equal  to  10%  of  the  total  area, 
repeat  the  inspections  of  that  panel  thereafter 
at  intervals  not  to  exceed  2,500  flight  cycles 
or  3  years,  whichever  occurs  first. 

(ii)  If  the  total  debonded  area  on  the  panel 
is  greater  than  10%  and  less  than  or  equal  to 
30%  of  the  total  area,  repeat  the  inspections 
of  that  panel  thereafter  at  intervals  not  to 
exceed  2,000  flight  cycles  or  3  years, 
whichever  occurs  first. 

(iii)  If  the  total  debonded  area  of  the  panel 
is  greater  than  30%  and  less  than  or  equal  to 
45%  of  the  total  area,  repeat  the  inspections 
of  that  panel  thereafter  at  intervals  not  to 
exceed  1,000  flight  cycles  or  2  years, 
whichever  occurs  first. 

(3)  For  any  reinforcement  panel  on  which 
debonding  is  detected,  and  the  total 
debonded  area  of  the  panel  is  greater  than 
45%  of  the  total  area,  or  if  any  single 
debonded  area  on  any  single  panel  is  greater 
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than  5%  of  the  total  area  of  that  panel,  or  if 
any  panel  fastener  damage  is  detected, 
accomplish  the  actions  specified  in 
paragraphs  (b)(3)(i)  and  (b)(3)(ii)  of  this  AD 
(i)  Prior  to  further  flight,  inspect  the  skin 
to  determine  the  level  of  corrosion  relative  to 
the  skin  thickness  in  accordance  with  a 
method  approved  by  either  the  Manager. 
International  Branch.  ANM-llB.  or  the 
DGAC  (or  its  delegated  agent). 

(A)  If  the  depth  of  corrosion  of  the  skin  is 
less  than  or  equal  to  10%  of  the  skin 
thickness,  remove  and  replace  the  panel  and 
treat  the  skin  for  corrosion,  in  accordance 
with  the  Accomplishment  Instructions  of 
Aerospatiale  Corvette  Service  Bulletin  57-25. 
dated  November  21.  1990. 

(B)  If  the  depth  of  corrosion  of  the  skin 
exceeds  10%  of  the  skin  thickness,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch.  A,NM-116,  or 
in  accordance  with  a  method  approved  by 
the  DGAC  (or  its  delegated  agent). 

(ii)  For  airplanes  on  which  the  actions  of 
paragraph  (b){3)(i)(A)  of  this  AD  have  been 
accomplished:  Within  8,300  flight  cycles 
after  accomplishment  of  paragraph 
{b)(3)(i)(A)  of  this  AD,  perform  a  sonic 
resonance  inspection  to  detect  debonding  of 
the  panel  and  a  visual  inspection  to  detect 
fatigue  damage  of  the  panel  fasteners,  in 
accordance  with  the  Accomplishment 
Instructions  of  Aerospatiale  Corvette  Service 
Bulletin  57-24.  Revision  1.  dated  May  30 
1994. 

(A)  If  no  debonding  or  fastener  damage  is 
found,  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  1.000  flight  cycles. 

(B)  If  any  debonding  or  fastener  damage  is 
detected,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager.  International  Branch.  ANM-116.  or 
in  accordance  with  a  method  approved  by 
the  DGAC  (or  its  delegated  agent). 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  .ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  .Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  91-045- 
010(B)R1.  dated  August  3.  1994. 

Issued  in  Renton,  Washington,  on  .August 
20,  1998. 
Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen-ice. 
IFR  Doc.  98-22961  Filed  8-26-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docket  No.  9&-ASO-14] 

Proposed  Establishment  of  Class  D 
Airspace;  Albemarle,  NC 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 


SUMMARY:  This  notice  proposes  to 
establish  Class  D  airspace  at  Albemarle, 
NC.  The  North  Carolina  Air  National 
Guard  is  installing  a  control  tower  at  the 
Stanley  County  Airport.  Class  D  surface 
area  airspace  is  required  when  the 
control  tower  is  open  t-o  accommodate 
current  Standard  Instrument  Approach 
Procedures  (SIAPs)  and  for  Instrument 
Flight  Rules  (IFR)  operations  at  the 
airport.  This  would  establish  Class  D 
airspace  extending  upward  from  the 
surface  to  and  including  3.100  feet  MSL 
within  a  3.9-mile  radius  of  the  Stanley 
County  Airport.  Control  tower  hours  of 
operation  are  tentatively  scheduled  for 
1300-2100.  Tuesday  through  Saturday. 
DATES:  Comments  must  be  received  on 
or  before  September  28,  1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
98-ASO-14  Manager.  Airspace  Branch, 
ASO-520,  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region.  Room  550,  1701 
Columbia  Avenue.  College  Park,  Georgia 
30337,  telephone  (404)  305-5586. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton.  Manager.  Airspace 
Branch,  Air  Traffic  Division.  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta.  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 

Cominents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Cornments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  en-rgv-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
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submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
F.'XA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
ASC)-14."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Counsel  for  Southern  Region, 
Room  550,  1701  Columbia  Avenue, 
College  Park,  Georgia  30337,  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Anv  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  Branch,  ASO-520,  Air  Traffic 
Division,  P.O.  Box  20636,  Atlanta. 
Georgia  30320.  Communications  must 
identify  the  notice  number  of  this 
NPRiM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  F.AA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  Class  D  airspace  at  Albemarle, 
NC.  The  North  Carolina  Air  National 
Guard  is  installing  a  control  tower  at  the 
Stanley  County  Airport.  Due  to  a 
planned  increase  in  military  air  traffic 
and  the  mixing  of  general  aviation  with 
military  traffic,  the  National  Guard 
Bureau  has  decided  to  establish  an 
operating  control  tower  at  the  Stanley 
County  Airport.  Class  D  surface  area 
airspace  is  required  when  the  control 
tower  is  open  to  accommodate  current 
SIAPs  and  for  IFR  operations  at  the 
airport.  Class  D  airspace  designations 
for  airspace  areas  extending  upw^ard 
from  the  surface  are  published  in 
Paragraph  5000  of  FAA  Order  7400. 9E, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 


listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulator}'  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103.  40113. 
40120; E.O.  10854.  24  FR  9565, 3  CFR, 1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  5000     Class  D  Airspace. 


ASO  NC  D    Albemarle,  NC  [New] 

Stanley  County  Airport,  NC 

(Lat.'  35°24'5'5"  N,  long.  80°09'03"  VV) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3.100  feet  MSL 
within  a  3.9-mile  radius  of  Stanley  County 
.Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 


thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

***** 

Issued  in  College  Park,  Georgia,  on  August 
17,  1998. 

Wade  T.  Carpenter, 
Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 
[FR  Doc.  98-23007  Filed  8-26-98;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9&-ASO-15] 

Proposed  Amendment  of  Class  E 
Airspace;  Chester,  SC 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  Class  E  airspace  at  Chester,  SC. 
A  Non-Directional  Radio  Beacon  (NDB) 
Runway  (RVVY)  35  Standard  Instrument 
Approach  Procedure  (SIAP)  has  been 
developed  for  Chester  Municipal 
Airport.  As  a  result,  additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  the 
SIAP  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  Chester  Municipal 
Airport.  The  Class  E  airspace  would  be 
increased  from  a  6.4-mile  radius  to  a  7- 
mile  radius  of  the  Chester  Municipal 
Airport. 

DATES:  Comments  must  be  received  on 
or  before  September  28,  1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
98-ASO-15,  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region,  Room  550,  1701 
Columbia  Avenue,  College  Park.  Georgia 
30337,  telephone  (404)  305-5586. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
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supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
ASO-15."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Counsel  for  Southern  Region, 
Room  550.  1701  Columbia  Avenue, 
College  Park.  Georgia  30337,  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager. 
Airspace  Branch,  ASO-520.  Air  Traffic 
Division.  P.O.  Box  20636.  Atlanta. 
Georgia  30320.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  Class  E  airspace  at  Chester,  SC. 
A  NDB  RWY  35  SIAP  has  been 
developed  for  Chester  Municipal 
Airport.  Additional  controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  SIAP  and 
for  IFR  operations  at  Chester  Municipal 
Airport.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
are  published  in  Paragraph  6005  of  FAA 
Order  7400. 9E.  dated  September  10. 


1997.  and  effective  September  16,  1997, 
which  is  incorporated  bv  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current,  it. 
therefore.  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory- 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS,  B.  CLASS  C,  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  L'.S.C.  106(g);  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565, 3  CFR, 1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16.  1996.  is  amended  as 
follows: 

Paragraph  6005  Class  E  Airspace  Areas 
Extending  Upward  from  700  feet  or  More 
Above  the  Surface  of  the  Earth. 


within  a  7-inile  radius  of  Chester  .Municipal 

Airport 

•  «  »  •  ♦ 

Issued  in  College  Park,  Georgia,  on  August 
17.  1998. 

Wade  T.  Carpenter, 

Acting  Manager.  Air  Traffic  Division. 
Southern  Region 

(FR  Doc.  98-23008  Filed  8-2b-98:  8:45  ami 
BILUNG  CODE  4910-13-M 


ASO  SC  E5    Chester.  SC  [Revised) 

Chester  Municipal  Airport.  SC 

(Lat.  34''47'22"N,  long.  81°n'45"W) 
That  airspace  extending  upward  from  700 

feet  or  more  above  the  surface  of  the  earth 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  60 

[ND-001-0002b  and  ND-001-0004b;  FRL- 
6150-7] 

Clean  Air  Act  Approval  and 
Promulgation  of  State  Implementation 
Plan  for  North  Dakota;  Revisions  to  the 
Air  Pollution  Control  Rules;  Delegation 
of  Authority  for  New  Source 
Performance  Standards 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve 
certain  State  implementation  plan  (SIP) 
revisions  submitted  by  the  North  Dakota 
Governor  with  letters  dated  January  9, 
1996  and  September  10,  1997.  The' 
January  9,  1996  revisions  are  specific  to 
a  rule  regarding  emissions  of  sulfur 
compounds  (the  remainder  of  the  State's 
January  9,  1996  submittal  was  handled 
separately).  The  September  10,  1997 
revisions  are  specific  to  air  pollution 
control  rules  regarding  general 
provisions  and  emissions  of  particulate 
matter  and  organic  compounds. 
Revisions  to  the  minor  source 
construction  permit  program  will  be 
handled  separately.  In  addition,  the 
September  10.  1997  submittal  included 
direct  delegation  requests  for  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  and  emission  standards  for 
hazardous  air  pollutants  for  source 
categories,  as  well  as  the  State's  plan  for 
existing  municipal  solid  waste  landfills, 
which  were  all  handled  separately. 

Finally,  EPA  is  providing  notice  that 
it  granted  delegation  of  authority  to 
North  Dakota  on  May  28,  1998,  to 
implement  and  enforce  the  New  Source 
Performance  Standards  (NSPS) 
promulgated  in  40  CFR  Part  60,  as  of 
October  1,  1996  (excluding  subpart  Eb). 

In  the  Final  Rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  be'.:ause  the 
Agency  views  this  as  a  noncontroversial 
SIP  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
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approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Anv  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  on  or  before  September  28, 
1998. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, Environmental  Protection  Agency 
(EPA),  Region  VIII,  999  18th  Street,  suite 
500,  Denver,  Colorado,  80202.  Copies  of 
the  documents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours  at  the  Air 
and  Radiation  Program,  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  suite  500,  Denver,  Colorado, 
80202.  Copies  of  the  State  documents 
relevant  to  this  action  are  available  for 
public  inspection  at  the  North  Dakota 
State  Department  of  Health,  Division  of 
Environmental  Engineering,  1200 
Missouri  Avenue,  Bismarck,  North 
Dakota  58506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amv  Piatt.  EPA,  Region  VIII,  (303)  312- 
6449. 
SUPPLEMENTARY  INFORMATION:  See  the 

information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

Authority:  42  L '.S  C.  7401  et  seq. 
Jack  McGraw, 

Acting  Regional  Administrator,  Region  VIII. 
jFR  Doc.  98-22900  Filed  8-26-98;  845  am] 

BILLING  CODE  S5S0-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6151-3] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  Intent  to  Delete  the 

Coshocton  City  Landfill  Site.  Coshocton. 

Ohio,  from  the  National  Priorities  List; 

request  for  comments. 


summary:  The  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  Region  V  announces  its  intent  to 
delete  the  Coshocton  City  Landfill  Site 
(the  Site)  from  the  National  Priorities 
List  (NPL)  and  requests  public  comment 
on  this  action.  The  NPL  con.stitutes 
Appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  which  U.S.  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  as  amended.  This 
action  is  being  taken  by  U.S.  EPA, 
because  it  has  been  determined  that 
Responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required,  and  U.S. 
EPA,  in  consultation  with  the  State  of 
Ohio,  has  determined  that  no  further 
response  is  appropriate.  Moreover,  U.S. 
EPA  and  the  State  have  determined  that 
remedial  activities  conducted  at  the  Site 
to  date  have  been  protective  of  public 
health,  welfare,  and  the  environment. 
DATES:  Any  comments  concerning  the 
proposed  deletion  of  the  Site  from  the 
NPL  must  be  submitted  on  or  before 
September  28, 1998. 

ADDRESSES:  Comments  may  be  mailed  to 
Gladys  Beard,  Associate  Remedial 
Project  Manager.  Superfund  Division, 
U.S.  EPA,  Region  V,  77  W.  Jackson  Blvd. 
(SR-6J),  Chicago.  IL  60604. 
Comprehensive  information  on  the  site 
is  available  at  U.S.  EPA's  Region  V 
office  and  at  the  local  information 
repository  located  at:  Coshocton  Public 
Library,  655  Main  Street,  Coshocton, 
Ohio.  Requests  for  copies  of  documents 
or  the  comprehensive  set  of  information 
should  be  directed  formally  to  the 
Region  V  Docket  Office.  The  address 
and  phone  number  for  the  Regional 
Docket  Officer  is  Jan  Pfundheller  (H-7J), 
U.S.  EPA,  Region  V,  77  W.  Jackson 
Blvd..  Chicago,  IL  60604,  (312)  353- 
5821. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Rutter  Remedial  Project 
Manager  at  (312)  886-8961  or  Sherry 
Estes  (C-14J),  Assistance  Regional 
Counsel,  Superfund  Division,  U.S.  EPA, 
Region  V,  77  \V.  Jackson  Blvd.,  Chicago, 
IL  60604,  (312)  886-7164  or  Robert 
Paulson  (P-19J),  Office  of  Public  Affairs, 
U.S.  EPA,  Region  V,  77  VV.  Jackson 
Blvd.,  Chicago,  IL  60604,  (312)  886- 
0273. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Introduction 

II.  .NPL  Deletion  Criteria 
III  Deletion  Procedures 

IV'.  Basis  for  Intended  Site  Deletion 


I.  Introduction 

The  U.S.  Environmental  Protection 
Agency  (U.S.  EPA)  Region  V  announces 
its  intent  to  delete  the  Coshocton  City 
Landfill  Site  from  the  National  Priorities 
List  (NPL),  which  constitutes  Appendix 
B  of  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  and  requests  comments  on  the 
proposed  deletion.  The  U.S.  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  health,  welfare 
or  the  environment,  and  maintains  the 
NPL  as  the  list  of  those  sites.  Sites  on 
the  NPL  may  be  the  subject  of  remedial 
actions  financed  by  the  Potentially 
Responsible  Parties  or  the  Hazardous 
Substance  Superfund  Response  Trust 
Fund  (Fund).  Pursuant  to  §  300.425(e)(3) 
of  the  NCP,  any  site  deleted  from  the 
NPL  remains  eligible  for  Fund-financed 
remedial  actions  if  the  conditions  at  the 
Site  warrant  such  action. 

The  U.S.  EPA  will  accept  comments 
on  this  proposal  for  thirty  (30)  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  procedures 
that  U.S.  EPA  is  using  for  this  action. 
Section  IV  discusses  the  history  of  this 
Site  and  explains  how  the  Site  meets  the 
deletion  criteria. 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Furthermore,  deletion  from  the  NPL 
does  not  in  any  way  alter  U.S.  EPA's 
right  to  take  enforcement  actions,  as 
appropriate.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  in  Agency  management. 

II.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  Sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  U.S.  EPA  will  consider, 
in  consultation  with  the  State,  whether 
any  of  the  following  criteria  have  been 
met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  Remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  remedial 
measures  are  not  appropriate. 
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III.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  §  300.425(e) 
has  been  met,  U.S.  EPA  may  formally 
begin  deletion  procedures  once  the  State 
has  concurred.  This  Federal  Register 
document,  and  a  concurrent  notice  in 
the  local  newspaper  in  the  vicinity  of 
the  Site,  announce  the  initiation  of  a  30- 
day  comment  period.  The  public  is 
asked  to  comment  on  U.S.  EPA's 
intention  to  delete  the  Site  from  the 
NPL.  All  critical  documents  needed  to 
evaluate  U.S.  EPA's  decision  are 
included  in  the  information  repository 
and  the  deletion  docket. 

Upon  completion  of  the  public 
comment  period,  if  necessary,  the  U.S. 
EPA  Regional  Office  will  prepare  a 
Responsiveness  Summary  to  evaluate 
and  address  comments  that  were 
received.  The  public  is  welcome  to 
contact  the  U.S.  EPA  Region  V  Office  to 
obtain  a  copy  of  this  responsiveness 
summary,  if  one  is  prepared.  If  U.S.  EPA 
then  determines  that  the  deletion  from 
the  NPL  is  appropriate,  final  notice  of 
deletion  will  be  published  in  the 
Federal  Register. 

IV.  Basis  for  Intended  Site  Deletion 

The  Coshocton  City  Landfill  was  built 
on  an  abandoned  coal  strip  mine  and  is 
a  28  acre  landfill  in  Franklin  Township, 
Coshocton  County.  Ohio,  3.5  miles 
southeast  of  the  City  of  Coshocton, 
Ohio.  Much  of  the  land  to  the  south  and 
to  the  west  of  the  site  has  been  mined 
and  reclaimed. 

The  Coshocton  Landfill  is  located 
between  two  small  intermittent  creeks 
that  drain  toward  the  southwest  into  the 
Muskingum  River,  1.5  miles  west  of  the 
site.  Active,  abandoned,  and  reclaimed 
coal  strip  mines  are  scattered 
throughout  the  region.  In  1968,  the  City 
of  Coshocton  purchased  the  landfill 
property  and  used  the  Site  for  disposal 
of  municipal  and  industrial  wastes. 
Disposal  ceased  in  1979  and  the  landfill 
was  closed. 

The  first  set  of  expanded  samples 
collected  from  existing  monitoring  wells 
in  1982  indicated  the  presence  of  VOCs 
in  the  ground  water  near  the  Site. 
Subsequent  sampling  confirmed  the 
presence  of  VOCs  in  the  groundwater. 

The  Coshocton  Landfill  Site  was 
releasing  contaminants  to  the 
environment.  The  major  release 
mechanism  was  leachate  migrating  to 
surface  water.  However,  the  extent  of 
the  leachate's  migration  to  groundwater 
was  unclear.  Results  of  samples  taken 
from  leachate.  groundwater,  surface 
water,  and  sediment  water,  and 
sediment  identified  approximatelv  30 
chemical  constituents. 


In  September  1983,  the  Site  was 
placed  on  the  U.S.  EPA's  National 
Priorities  List  (NPL)  (48  FR  175).  On 
March  30,  1984,  U.  S.  EPA  issued  a 
unilateral  administrative  order  to  the 
City  of  Coshocton  requiring  it  to 
undertake  some  interim  measures, 
primarily  to  protect  surface  water  and  to 
address  the  leachate  being  generated. 
Approximately  six  months  later,  U.S. 
EPA  determined  that  the  City's  proposal 
complied  with  the  terms  of  the  order, 
and  by  letter  dated  April  16,  1986,  U.  S. 
EPA  agreed  to  relieve  the  City  of  its 
obligation  to  perform  quarterly 
sampling. 

The  Remedial  Investigation  (RI)  and 
Feasibility  Study  (FS)  were  released  for 
public  comment  on  February  8,  1988. 
The  comment  period  was  extended 
twice  and  closed  on  March  17,  1988.  A 
public  meeting  was  held  on  February 
23,  1988.  A  presentation  on  the  RI  and 
FS  was  made  and  then  a  question  and 
answer  session,  as  well  as  an 
opportunity  for  making  public 
comments,  was  held.  Public  comments 
were  also  submitted  to  U.  S.  EPA  by 
mail.  A  Responsiveness  Summary  to 
these  comments  was  compiled. 

The  Record  of  Decision  (ROD)  was 
signed  by  U.  S.  EPA  on  June  17,  1988. 
The  Record  of  Decision  (ROD)  called  for 
the  construction  of  a  landfill  cap; 
regrading;  revegetation;  and 
groundwater,  surface  water,  and  landfill 
gas  monitoring.  In  addition,  future  land- 
use  restrictions  were  to  be  placed  on  the 
property.  The  groundwater,  surface 
water  and  landfill  gas  monitoring  was  to 
be  used  to  determine  the  necessity  of 
installing  a  leachate  collection  and 
treatment  system,  and  a  landfill  gas 
collection  and  venting  system.  It  was 
determined  during  the  Remedial  Design 
that  it  was  not  necessary  to  install  a 
leachate  collection  system  or  a  gas 
venting  system.  If  a  residence  is 
documented  to  be  within  1,000  feet  of 
the  landfill,  then  the  ROD  called  for  the 
preparation  and  submittal  of  an 
explosive  gas  monitoring  plan  to  U.S. 
EPA  and  Ohio  EPA  (OEPA)  within  90 
days  of  the  site  inspection  noting  the 
presence  of  the  residence.  An  explosive 
gas  monitoring  plan  was  not  prepared 
becau.se  there  weren't  anv  residences 
within  1,000  feet  of  the  landfill. 

Six  potentially  responsible  parties 
signed  a  remedial  design/remedial 
action  (RD/RA)  consent  decree  with 
U.S.  EPA  to  implement  the  response 
activities  determined  to  be  necessarv  in 
the  1988  ROD.  The  IRD/RA  was  entered 
by  the  Court  on  July  22.  1991.  after  a 
thirty-day  public  comment  period,  and 
after  the  filing  of  certain  objections  bv 
Pretty  Products,  Inc.  a  potentially 
responsible  party  which  did  not  sign  the 


RD/RA  consent  decree.  The  RD/R.^ 
Settling  Defendants  consisted  of  the 
following  parties:  the  City  of  Coshocton, 
Ohio:  General  Electric  Company:  Steel 
Ceilings  Division  of  Airtex  Corporation: 
Stone  Container  Corporation:  Excello. 
Inc.;  Edmont-Wilson,  Inc.,  a/k/a  Becton 
Dickinson  and  Company;  Buckeye 
Fabric  Finishers.  Inc.;  and  Shaw-Barton. 
Inc.  The  Settling  Defendants  completed 
the  response  activities  required  by  the 
RD/RA  Consent  Decree  and  the  ROD 
with  U.S.  EPA  and  Ohio  EPA  oversight. 
Pretty  Products.  Inc.  subsequentlv 
entered  into  a  cost  recovery-  settlement 
with  U.S.  EPA,  for  U.S.  EPA's 
unreimbursed  past  and  oversight  costs. 

On  September  25.  1995.  the  Clo.se  Out 
Report  was  signed.  The  Report 
documented  that  the  response  actions 
were  constructed  consistent  with  the 
approved  remedial  design,  and  with  the 
ROD.  Groundwater  monitoring 
occurring  subsequent  to  the  Close  Out 
Report  documented  that  contaminants 
were  found  below  the  clean-up  levels. 
For  this  reason.  U.S.  EPA  proposes  to 
delete  the  Site  from  the  NPL. 

U.S.  EPA,  with  concurrence  from  the 
State  of  Ohio,  has  determined  that  all 
Responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required  at  the 
Coshocton  Landfill  Superfund  Site,  and 
no  further  CERCLA  response  actions  are 
appropriate  in  order  to  provide 
protection  of  public  health  and 
environment.  Therefore.  U.S.  EPA 
proposes  to  delete  the  Site  from  the 
NPL. 

Dated:  .August  14.  1998. 
Norman  Niedergang. 
Acting  Regional  Administrator.  Region  V. 
IFK  Dor   98-22790  Filed  8-26-98:  8  45  am] 
BILLING  CODE  6560-60-P 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Chapters  300  and  303 

[FIR  Amendment —1998  Edition] 

RIN  3090-AG76 

Federal  Travel  Regulation,  General  and 
Payment  of  Expenses  Connected  With 
the  Death  of  Certain  Employees 

agency:  Office  of  Governmentwide 
Policy,  GSA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  amends 
the  Federal  Travel  Regulation  (FTR) 
provisions  pertaining  to  w'ir.h 
employees  are  subject  to  the  FTR  rules 
governing  payment  of  expenses  in 
connection  with  death  of  employees  or 
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their  immediate  family  members.  This 
proposed  rule  sets  forth  the  allowable 
expenses  authorized  by  5  U.S.C.  5742 
for  the  preparation  and  transportation  of 
the  remains  of  a  deceased  employee, 
and  for  the  transportation  of  the 
immediate  family  and  household  goods 
of  a  deceased  employee,  and  for  the 
transportation  of  the  remains  of  a 
member  of  the  employee's  immediate 
family  who  dies  while  residing  with  the 
employee  outside  the  continental 
United  States  or  in  transit  thereto  or 
therefrom. 

DATES:  Comments  must  be  received  on 
or  before  October  26,  1998. 
ADDRESSES:  Send  comments  to  the 
General  Services  Administration,  Office 
of  Govemmentwide  Policy,  Office  of 
Transportation  and  Personal  Property, 
Travel  and  Transportation  Management 
PoUcy  Division  (MTT).  1800  F  Street, 
NW.  Washington.  DC  20405-0001. 
Telefax:  202-501-0349.  E-mail: 
sandra.batton@gsa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Sandra  Batton, 
telephone  (202)  208-7642.  FTR  "plain 
language"  format:  Internet  General 
Services  Administration  (GSA), 
ftrtravel.chat@gsa.gov. 
SUPPLEMENTARY  INFORMATION:  There  are 
significant  changes  in  this  proposed  rule 
regarding  payment  of  expenses  in 
connection  with  the  death  of  employees 
and  their  immediate  family  members. 
This  proposed  rule  amends  FTR  parts 
300-2  and  300-3  to  incorporate  FTR 
chapter  303  changes  and  implements 
the  Administrator  of  General  Services' 
authority  under  5  U.S.C.  5721-5738  and 


5741-5742  to  require  agencies  to  pay 
certain  expenses  in  connection  with  the 
death  of  an  employee  and/or  his/her 
immediate  family  member. 

This  amendment  is  written  in  the 
"plain  language"  style  of  regulation 
writing  as  a  continuation  of  GSA's  effort 
to  make  the  FTR  easier  to  understand 
and  use.  The  "plain  language"  style  of 
regulation  writing  is  a  new,  simpler  to 
read  and  understand,  question  and 
answer  regulatory  format.  Questions  are 
in  the  first  person,  and  answers  are  in 
the  second  person.  Use  of  the  pronouns 
"we",  "you",  and  their  variants 
throughout  these  chapters  refer  to  the 
agency. 

What  Are  the  Significant  Changes 
Proposed? 

There  are  significant  changes  in  the 
proposed  rule  as  compared  to  the 
provisions  for  payment  of  death-related 
expenses  currently  contained  in  Chapter 
303.  The  proposed  rule: 

(a)  Removes  the  $250  limit  for 
preparation  and  transportation  of 
remains  to  allow  payment  of  actual 
costs; 

(b)  Removes  restrictions  concerning 
the  return  of  baggage; 

(c)  Allows  payment  or  continued 
payment  of  relocation  expenses  of 
employee's  immediate  family  when  the 
employee  dies  before  completion  of 
relocation;  and 

(d)  Requires  mandatory  payment  of 
allowable  death-related  expenses. 

GSA  has  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
E.O.  12866  of  September  30,  1993.  This 


proposed  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply.  The  Paperwork  Reduction  Act 
does  not  apply,  because  the  proposed 
revisions  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  501  et  seq.  This  proposed  rule 
is  also  exempt  from  Congressional 
review  prescribed  under  5  U.S.C.  801, 
since  it  relates  solely  to  agency 
management  and  personnel. 

List  of  Subjects  in  41  CFR  Chapters  300 
and  303 

Government  employees,  Travel  and 
transportation  expenses. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  41  CFR 
Chapter  300  be  amended  to  read  as 
follows: 

PART  300-2— HOW  TO  USE  THE  FTR 

1.  The  authority  citation  for  41  CFR 
part  300-2  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5707;  5  U.S.C.  5738;  5 
U.S.C.  5741-5742;  20  U.S.C.  905(a);  49  U.S.C. 
40118;  E.O.  11609.  3  CFR,  1971-1975  Comp., 
p.  586. 

2.  Section  300-2.22  is  amended  by 
revising  the  table  to  read  as  follows: 

§  300-2.22    Who  Is  subject  to  the  FTR? 


For 

The  employee  provisions  are  contained  in 

And  the  agency  provisions 
are  contained  in 

Ctiapter  301  

Chapter  303  

Subchapters  A.  B.  and  C  

N/A  

Subchapter  D. 
Subparts  A,  B,  C,  D,  E  and 
F. 

PART  300-3— GLOSSARY  OF  TERMS 

3.  Section  300-3.1  is  amended  by 
adding  in  alphabetical  order  the  term 
"Mandatory  mobility  agreement"  to 
read  as  follows: 


§300-3.1 
mean? 


What  do  the  following  terms 


Mandatory  mobility  agreement — 
Agreement  used  for  civilian  mobility 
programs  for  enhancing  career 
development  and  progression  and/or 
achieving  mission  effectiveness. 


adding  new  part  303-70  to  read  as 

follows: 

CHAPTER  303— PAYMENT  OF  EXPENSES 
CONISfECTED  WITH  THE  DEATH  OF 
CERTAIN  EMPLOYEES 

PART  303-70— AGENCY 
REQUIREMENTS  FOR  PAYMENT  OF 
EXPENSES  CONNECTED  WITH  THE 
DEATH  OF  CERTAIN  EMPLOYEES 

Subpart  A — General  Policies 

Sec. 


303-70.1     When  must  we  authorize  payment 

of  expenses  related  to  an  employee's  death? 

303-70.2     Must  we  pay  death-related 

expenses  when  the  employee's  death  is 
not  work-related? 

303-70.3     Must  we  pay  death-related 
expenses  for  an  employee  who  dies 
while  on  leave  or  on  a  nonworkday 
while  on  TDY  or  stationed  outside 
CONUS? 

303-70.4    May  we  pay  death-related 

expenses  under  this  chapter  if  the  same 
expenses  are  payable  under  other  laws  of 
the  United  States? 


4.  41  CFR  chapter  303  is  amended  by 
removing  parts  303-1  and  303-2;  and  by 
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Subpart  B — General  Procedures 

303-70.100    .May  we  pay  the  travel  expenses 
of  an  escort  for  the  remains  of  the 
decedent? 

303-70.101     Must  we  provide  assistance  in 
arranging  for  preparation  and 
transportation  of  employee  remains? 

Subpart  C— Allowances  for  Preparation  and 
Transportation  of  Remains 

303-70.200     What  costs  must  we  pay  for 
preparation  and  transportation  of 
remains? 

Subpart  D— Transportation  of  Family 
Members,  Baggage,  and  Household  Goods 

303-70.300    Must  we  pay  transportation 
costs  to  return  the  deceased  emplovee's 
baggage? 

303-70.301   Are  there  any  limitations  on  the 
baggage  we  may  transport? 

303-70.302     When  the  employee  dies  at  or 
while  in  transit  to  or  from  his/her  official 
station  outside  CONUS,  must  we  return 
the  employee's  immediate  family, 
baggage  and  household  goods  to  the 
actual  residence  or  alternate  destination? 

303-70.303     Must  we  continue  payment  of 
relocation  expenses  for  an  employee's 
immediate  family  if  the  employee  dies 
while  in  transit  to  his/her  new  duty 
station  within  CONUS? 

303-70.304     Must  we  continue  payment  of 
relocation  expenses  for  an  employee's 
immediate  family  if  the  employee  dies 
after  reporting  to  the  new  duty  station 
within  CONUS.  but  the  family  was  in 
transit  to  the  new  duty  station  or  had  not 
begun  his/her  en-route  travel? 

303-70.305     What  relocation  expenses  must 
we  authorize  for  the  immediate  family 
under  §§303-70.303  and  303-70.304? 

Subpart  E — Preparation  and  Transportation 
Expenses  tor  Remains  of  Immediate  Family 
Members 

303-70.400     When  an  immediate  familv 
member,  residing  with  the  employee, 
dies  while  the  employee  is  stationed 
outside  CONUS,  must  we  furnish 
mortuary  services? 

303-70.401     When  an  immediate  family 
member,  residing  with  the  employee, 
dies  while  the  employee  is  stationed 
outside  CONUS.  must  we  pay  expenses 
to  transport  the  remains? 

303-70.402     When  an  immediate  family 
member,  residing  with  the  employee, 
dies  while  the  employee  is  stationed 
outside  CONUS,  may  we  pay  burial 
expenses? 

303-70.403     When  a  family  member. 

residing  with  the  employee,  dies  while 
in  transit  to  the  employee's  duty  station 
outside  CONUS  must  we  furnish 
mortuary  services,  and/or  transportation 
of  remains? 

Subpart  F — Policies  and  Procedures  for 
Payment  of  Expenses 

303-70.500     Are  receipts  required  for  claims 

for  reimbursement? 
303-70.501     To  whom  should  we  make 

payment? 

Authoritv:  5  U.S.C.  5721-5738:  5741-5742; 
E.O.  11609,  3  CFR.  1971-1975  Comp.,  p.  586. 


Subpart  A — General  Policies 

Note  to  Subpart  A:  When  an  emplovee  dies 
while  performing,  or  from  injuries  resulting 
from  performance  of,  official  dutv,  death- 
related  expenses  are  payable  under  the 
Federal  Employees'  Compensation  Act 
(FECA).  5  U.S.C.  8134.  For  further 
information  contact  the  Department  of  Labor, 
Federal  Employees'  Compensation  Division, 
200  Constitution  Avenue.  .\W.  Washmgton 
DC  20210. 

§  303-70. 1    When  must  we  authorize 
payment  of  expenses  related  to  an 
employee's  death? 

When,  at  the  time  of  death,  the 
employee  was: 

(a)  On  official  travel;  or 

(b)  Performing  official  duties  outside 
CONUS;  or 

(c)  Absent  from  duty  as  provided  in 
§303-70.3;  or 

(d)  Assigned  ayvay  from  his/her  home 
of  record  under  a  mandatory  mobility 
agreement. 

§  303-70.2    Must  we  pay  death-related 
expenses  when  the  employee's  death  is  not 
work-related? 

Yes,  provided  the  requirements  in 
§303-70.1  are  met. 

§  303-70.3    Must  we  pay  death-related 
expenses  for  an  employee  who  dies  while 
on  leave  or  on  a  nonworkday  while  on  TDY 
or  stationed  outside  CONUS? 

Yes.  However,  payment  cannot 
exceed  the  amount  allowed  if  death  had 
occurred  at  the  temporary-  duty  station 
or  at  the  official  station  outside  CONUS. 

§  303-70.4    May  we  pay  death-related 
expenses  under  this  chapter  if  the  same 
expenses  are  payable  under  other  laws  of 
the  United  States? 

No. 

Subpart  B — General  Procedures 

§  303-70. 1 00     May  we  pay  the  travel 
expenses  of  an  escort  for  the  remains  of  the 
decedent? 

No. 

§  303-70. 1 01     Must  we  provide  assistance 
in  arranging  for  preparation  and 
transportation  of  employee  remains? 

Yes. 

Subpart  C — Allowances  for 
Preparation  and  Transportation  of 
Remains 

§  303-70.200    What  costs  must  we  pay  for 
preparation  and  transportation  of  remains? 

All  actual  costs  including  but  not 
limited  to: 
(a)  Preparation  of  remains: 

(1)  Embalming  or  cremation: 

(2)  Necessary  clothing; 

(3)  A  casket  or  container  suitable  for 
shipment  to  place  of  burial;  and 


(4)  Expenses  necessary  to  comply 
yvith  local  laws  at  the  port  of  entry  in 
the  United  States,  and 

fb)  Transportation  by  common  carrier 
(that  is  normally  used  for  transportation 
of  remains),  hearse,  other  means,  or  a 
combination  thereof,  from  the 
temporary  duty  station  or  official  station 
outside  CONUS  to  the  actual  residence 
or  place  of  burial,  including  but  not 
limited  to: 

(1)  Movement  from  place  of  death  to 
a  mortuary  and/or  cemetery; 

(2)  Shipping  permits; 

(3)  Outside  case  for  shipment  and 
sealing  of  the  case  if  necessarv; 

(4)  Removal  to  and  from  the  common 
carrier;  and/or 

(5)  Ferry  fares,  bridge  tolls,  and 
similar  charges. 

Note  to  §  303-70.200:  Costs  for  an  outside 
case  are  not  authorized  for  transportation  bv 
hearse.  Costs  for  transportation  bv  hearse  or 
other  means  cannot  exceed  the  cost  of 
common  carrier  (that  is  normally  used  for 
transportation  of  remains)  Transportation 
costs  to  place  of  burial  cannot  exceed  the 
actual  cost  to  the  place  of  actual  residence. 

Subpart  D — Transportation  of  Family 
Members,  Baggage,  and  Household 
Goods 

§  303-70.300     Must  we  pay  transportation 
costs  to  return  the  deceased  employee's 
baggage? 

Yes,  to  the  employee's  official  dutv 
station  or  actual  residence.  Hoyvever. 
you  may  not  pay  insurance  of  or 
reimbursement  for  loss  or  damage  to 


baggage. 

§  303-70.301     Are  there  any  limitations  on 
the  baggage  we  may  transport? 

Yes.  You  may  only  transport 
Government  property  and  the 
employee's  personal  property. 

§  303-70.302    When  the  employee  dies  at 
or  while  in  transit  to  or  from  his/her  official 
station  outside  CONUS,  must  we  return  the 
employee's  immediate  family,  baggage  and 
household  goods  to  the  actual  residence  or 
alternate  destination? 

Yes,  Hoyvever,  your  agency  head  or 
his/her  designated  representative  must 
approve  the  family's  election  to  return 
to  an  alternate  destination,  and  the 
allowable  expenses  cannot  exceed  the 
cost  of  transportation  to  the  decedent's 
actual  residence.  Travel  and 
transportation  must  begin  within  one 
year  from  the  date  of  the  en  plovee's 
death.  A  one-year  extension  rnav  be 
granted  if  requested  by  the  farriilv  prior 
to  the  expiration  of  the  one-vear  limit. 
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§  303-70.303    Must  we  continue  payment  of 
relocation  expenses  for  an  empioyee's 
immediate  family  if  the  employee  dies  while 
in  transit  to  his/her  new  duty  station  within 
CONUS? 

Yes.  if  the  immediate  family  chooses 
to  continue  the  relocation,  you  must 
continue  payment  of  relocation 
expenses  for  the  immediate  family  if  it 
was  included  on  the  employee's 
relocation  travel  orders.  (See  §  303- 
70.305.) 

§  303-70.304    Must  we  continue  payment  of 
relocation  expenses  for  an  employee's 
Immediate  family  If  the  employee  dies  after 
reporting  to  the  new  duty  station  within 
CONUS,  but  the  family  was  in  transit  to  the 
new  duty  station  or  had  not  tiegun  his/her 
en-route  travel? 

Yes,  if  the  immediate  family  chooses 
to  continue  the  relocation,  you  must 
continue  payment  of  relocation 
expenses  for  the  immediate  family  if 
they  were  included  on  the  employee's 
relocation  travel  orders.  (See  §  303— 
70.305.) 

§  303-70.305    What  relocation  expenses 
must  we  authorize  for  the  Immediate  family 
under  §§  303-70.303  and  303-70.304? 

When  the  immediate  family  chooses, 
the  following  expenses  must  be 
authorized: 

(a)  Travel  to  the  new  duty  station;  or 

fb)  Travel  to  an  alternate  destination, 
selected  by  the  immediate  family,  not  to 
exceed  the  remaining  constructive  cost 
of  travel  to  the  new  duty  station. 

(c)  Temporary  quarters  not  to  exceed 
60  days,  to  be  paid  at  the  per  diem  rate 
for  an  unaccompanied  spouse  and 
immediate  family. 

(d)  Shipment  of  household  goods  to 
the  new  or  old  duty  station,  or  to  an 
alternate  destination  selected  by  the 
spouse  and/or  immediate  family. 
However,  the  cost  may  not  exceed  the 
constructive  cost  of  transportation 
between  the  old  and  the  new  duty 
stations. 

(e)  Storage  of  household  goods  not  to 
exceed  90  days. 

(f)  Reimbursement  of  real  estate 
expenses  incident  to  the  relocation. 

(g)  Shipment  of  POV  to  the  new  or  old 
duty  station,  or  to  an  alternate 
destination,  selected  by  the  immediate 
family.  However,  the  cost  may  not 
exceed  the  constructive  cost  of 
transportation  between  the  old  and  the 
new  duty  stations. 


Subpart  E— Preparation  and 
Transportation  Expenses  for  Remains 
of  Immediate  Family  Members 

§  303-70.400    When  an  immediate  family 
member,  residing  with  the  employee,  dies 
while  the  employee  is  stationed  outside 
CONUS,  must  we  furnish  mortuary 
services? 

Yes.  if  requested  by  the  employee  and 
when: 

(a)  Local  commercial  mortuary 
facilities  and  supplies  are  not  available: 
or 

(b)  The  cost  of  available  mortuary 
facilities  and  supplies  are  prohibitive  as 
determined  by  your  agency  head. 

Note  to  §303-70.400:  The  employee  must 
reimburse  you  for  all  authorized  mortuary 
facilities  and  supplies. 

§  303-70.401     When  an  immediate  family 
member,  residing  with  the  employee,  dies 
while  the  employee  is  stationed  outside 
CONUS,  must  we  pay  expenses  to  transport 
the  remains? 

Yes,  if  requested  by  the  employee, 
payment  must  be  made  to  transport  the 
remains  to  the  actual  residence  of  the 
dependent.  The  employee  may  elect  an 
alternate  destination,  which  must  be 
approved  by  your  agency  head  or  his/ 
her  designated  representative.  In  that 
case,  the  allowable  expenses  cannot 
exceed  the  cost  of  transportation  to  the 
decedent's  actual  residence. 

§  303-70.402    When  an  Immediate  family 
member,  residing  with  the  employee,  dies 
while  the  employee  Is  stationed  outside 
CONUS,  may  we  pay  burial  expenses? 

No. 

§  303-70.403    When  a  family  member, 
residing  with  the  employee,  dies  while  in 
transit  to  the  employee's  duty  station 
outside  CONUS  must  we  furnish  mortuary 
services,  and/or  transportation  of  remains? 

Yes,  if  requested  by  the  employee. 
You  must  follow  the  guidelines  in 
§  303-70.400  and  §  303-70.401  for 
payment  of  these  expenses. 

Subpart  F — Policies  and  Procedures 
for  Payment  of  Expenses 

§  303-70.500    Are  receipts  required  for 
claims  for  reimbursement? 

Yes. 

§  303-70.501    To  whom  should  we  make 
payment? 

You  should  pay: 

(a)  The  person  performing  the  service; 
or 

(b)  Reimburse  the  person  who  made 
the  original  payment. 


Dated:  .August  19.  1998. 
|ohn  G.  Sindelar, 

Acting  Associate  Administrator.  Office  of 

Governmentwide  Policy. 

|FR  Doc.  98-22915  Filed  8-26-98;  8:45  ami 

BILLING  CODE  6820-34-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-7254] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)646-3461. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4104,  and  44  CFR 
67. 4(a). 

These  proposed  base  fiood  and 
modified  base  fiood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
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existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has. been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  proposed  rule  is 


exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973.  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulator)' 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(0  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 


Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED) 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authoriry:  42  US  C  4001  et  seq  . 
Reorganization  Plan  .No  3  of  1978,  3  CFR. 
1978  Comp  .  p   329:  E  O   12127,  44  FR  1936; 
3  CFR.  1979  Comp  ,  p   376 

§  67.4    [Amended] 

2,  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


Alaska 


City /town/county 


Nenana  (City)  Un- 
organized Bor- 
ough. 


Source  of  flooding 


Tanana  River 


Location 


•  Depth  in  feet  above 

ground,  "Elevation  in  feet 

(NGVD) 


Existing 


Approximately  850  feet  upstream  of  High- 
way Bndge. 


Approximately    2,000    feet    upstream    of 
Railway  Bndge. 
Maps  are  available  for  inspection  at  the  City  of  Nenana  City  Hall,  3  IvIarVet  Street,  Nenana,  Alaska. 
Send  comments  to  The  Honorable  Robert  L.  Knight,  Mayor,  City  of  Nenana,  P.O.  Box  00070,  Nenana,  Alaska  99760. 


•357 


•359 


Modified 


•355 
•357 


Arkansas 


Benton  County  and 
Incorporated 
Areas. 


Osage  Tributary  1 

Tributary  A1  

Osage  Tributary  2 

Tributary  C 


McKisic  Tributary 


McKisic  Creek 


Tnbutary  A 


Approximately   800   feet   downstream   of 
Horsebarn  Road. 

Approximately    1,000    feet    upstream    of 

Highway  102. 

At  confluence  of  Tnbutary  A 

Approximately    3,700    feet    upstream    of 

confluence  of  Tnbutary  A, 
Approximately   at   confluence   of   Osage 

Tributary  1. 
Approximately    1,900    feet    upstream    of 

confluence  of  Osage  Tributary  1 , 
Approximately  950  feet  downstream  of  F 

Street  Northeast. 
Approximately   500  feet   upstream   of   F 

Street  Northeast, 
Approximately   700   feet   downstream   of 

Highway  71 B, 
Approximately    4,500    feet    upstream    of 

Slaughter  Pen  Road, 
Approximately   500  feet   downstream   of 

Highway  71 B. 
Approximately     900    feet     upstream     of 

Peach  Orchard  Road. 
Approximately  200  feet   downstream   of 

Northwest  A  Street. 
Approximately  300  feet  upstream  of  High- 
way 718. 


None 

*1,251 

None 

+  1,299.8 

None 

*1,099 

None 

+  1,182 

None 

♦  1,242,7 

None 

+  1.260.5 

None 

+  1,231.5 

None 

+  1.271 

None 

+  1.040.5 

None 

+  1.232 

None 

+  1,039.5 

None 

+  1,086,2 

None 

+  1.065  5 

1 
None  ] 

♦  1,236 
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State 


City/town/county 


Source  of  flooding 


Location 


#D«>tti  in  feet  atwve 

ground.  'Elevation  in  feet. 

(NGVD) 


Existing 


Modified 


Maps  are  availal)le 

Send  comments  to 
Maps  are  available 
Send  comments  to 


for  Inspection  at  215  East  Central,  Bentonville,  Arkansas. 

The  Honoratjie  Clyde  C.  Cummings,  Benton  County  Judge,  215  East  Central,  Suite  9,  Bentonville,  Arkansas  72712. 

for  inspection  at  315  Southwest  A  Street,  Bentonville,  Arkansas. 

The  HonoratHe  Terry  B.  Cotjerly,  Mayor,  City  of  Bentonville,  117  West  Central,  Bentonville,  Arkansas  72712. 


Clarksville  (City) 
Johnson  County. 


Little  Spadra  Creek 


Maps  are  available 
Serx)  comments  to 


Approximately  100  feet  downstream  from 
easttx)und  1-40. 

Approximately  500  feet  upstream  of  High- 
way 64. 

Approximately    1.990    feet    downstream 
from  the  downstream  County  Road  82. 

Approximately     100    feet    upstream    of 
County  Road  82. 

Approximately   120  feet  downstream  of 
Highway  40. 

Approximately  4,600  feet  upstream  of  the 
Missouri  Pacific  Railroad. 

Approximately  4,150  feet  downstream  of 
Highway  103. 

Approximately  75  feet  upstream  of  High- 
way 103. 

for  Inspection  at  the  City  of  Clarksville  City  Hall,  Walnut  and  Cherry,  Clarksville,  Arkansas. 
The  Honorable  Marvin  Vinson,  Mayor,  City  of  Clarksville,  P.O.  Box  409,  Clarksville,  Arkansas  72830. 


Spadra  Branch 


Spadra  Creek  (Before 
Overtopping). 


Little  Willett  Branch 


None 

+352.5 

None 

■1-368.8 

None 

+391.6 

None 

+411.5 

None 

+356.2 

None 

+394.4 

None 

+377.3 

None 

+409.6 

Kansas 


Riley  (City)  Riley 
County. 


Wildcat  Creek  Tributary 


Just  downstream  of  Chestnut  Street 


Approximately  450  feet  upstream  of  Wal- 
nut Street. 


Maps  are  available 
Send  comments  to 


for  inspection  at  the  City  of  Riley  City  Hall,  902  North  UotAe,  Riley,  Kansas. 

The  Honorable  Jerry  Baer,  Mayor,  City  of  Riley,  P.O.  Box  314,  Riley,  Kansas  66531. 


'1,270 
•1,281 


Louisiana 


LeCompte  (Town) 
Rapides  Parish. 


Bayou  Boeuf 


Maps  are  available 
Send  comments  to 


Approximately    at    Highway    112    (8,500 
feet  above  unnamed  walk  bridge). 

Approximately  at  the  walk  bridge  

for  inspection  at  1 302  Weemes,  LeCompte,  Louisiana. 

The  Honorable  Sherman  Rot>erts,  Mayor,  City  of  LeCompte,  P.O.  Box  649,  LeCompte,  Louisiana  71346 


None 


None 


•68 
'69 


Rapides  Parish 
(Unincorporated 
Areas). 


Bayou  Boeuf 


Approximately    at    Highway    1 1 2    (8,500 
feet  above  unnamed  walk  bridge). 


None 


Maps  are  available 
Send  comments  to 


Approximately  at  the  walk  bridge  at  the  None 

corporate  limits, 
for  Inspection  at  5610  East  Coliseum  Boulevard,  Alexandria,  Louisiana. 
The  Honorat)le  Richard  Billings.  Police  Jury  President,  701  Murray  Street,  Alexandria,  Louisiana  71301. 


•68 


*69 


New  Mexrco  

Bosque  Farms  (Vil- 

Rio Grande  (East 

Approximately  36,000  feet  above  limit  of 

•4,859 

+4.859 

lage)  Valencia 

Overbank). 

detailed  study,   at  the  southem  cor- 

County. 

porate  limits. 

Approximately  37,000  feet  at)ove  limit  of 

'4,860 

+4,860 

detailed  study. 

Rio  Grande  (West  Split 

Approximately  8,000  feet  downstream  of 

None 

+4,860 

Flow). 

Esperanza  Road. 

Approximately   2,000   feet   upstream   of 

None 

+4,873 

Green  Acres  Lane. 

Rio  Grande  (East  Split 

Approximately  36,000  feet  above  limit  of 

None 

+4,860 

Flow). 

detailed  study. 

Approximately   52,700  feet  upstream  of 

None 

+4,873 

limit  of  detailed  study,  at  the  north  cor- 

porate limits. 

Note:  To  convert  from  NGVD  to  NAVD,  add  2.5  feet. 

Maps  are  availatHe  for  inspection  at  the  Village  of  Bosque  Farms  Village  Hall,  1455  West  Bosque  Loop,  Bosque  Farms,  New  Mexico. 

Send  comments  to  The  Honorable  Carl  R.  Allen,  Mayor,  Village  of  Bosque  Farms,  1455  West  Bosque  Loop,  Bosque  Farms   New  Mexico 
87068. 


Clovls  (City)  Curry 
County. 


West  Second  Street  Drain 


Approximately   2,250   feet   upstream   of 
confluence  with  Northeast  Drain. 


•4,222 


'4,222 
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State 


City/town/county 


Source  of  flooding 


Just  downstream  of  intersection  of  Thom- 
as and  West  Seventh  Street. 

Northeast  Drain  Approximately  5,000  feet  downstream  of 

Trades  Road. 
Approximately  200  feet  upstream  of  2 1st 

Street. 
Approximately    1,250   feet    upstream    of 
Prince  Street. 

Thomas  Ditch  2  Approximately    200    feet     upstream     of 

Thomas  Drtch. 
Approximately    1,350   feet    upstream    of 
Debra  Street. 
Northwest  Dram Approximately  200  feet  upstream  of  con- 
fluence with  Northwest  Drain. 
Approximately    1,900    feet    upstream    of 
Echols  Avenue. 

Thomas  Ditch  1  Just  downstream  of  Brady  Avenue 

Just  upstream  of  Jefferson  Street  

Maps  are  available  for  inspection  at  the  City  of  Clovis  City  Hall,  321  Connelly  Street,  Clovis,  New  Ivlextco. 

Send  comments  to  The  Honorable  David  Lansford,  Mayor,  City  of  Clovis,  321  Connelly  Street,  Clovis,  New  Mexico  88101 


Location 


#Depth  in  feet  atx>ve 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


None 

None 

•4.270 

•4,290 

•4.289 

•4,314 

•4,245 

•4,310 

None 
None 


Los  Lunas  (Village) 
Valencia  County. 


Just  downstream  of  Mam  Street 


Rio  Grande  (Mam  Chan 
nel). 

Just  upstream  of  Main  Street 
Approximately  2,000  feet  downstream  of 

Lopez  Road 
Approximately    13,000  feet   upstream   of 

East  Main  Street 
Approximately  3,000  feet  downstream  of 

State  Route  49 
Approximately   2,000   feet    upstream    of 
State  Route  49. 
Maps  are  available  for  inspection  at  the  Village  of  Los  Lunas,  City  Hall,  660  Mam  Street,  Los  Lunas,  New  Mexico 

Send  comments  to  The  Honorable  Louis  F.  Huning,  Mayor,  VHIage  of  Los  Lunas,  P.O.  Box  1209,  Los  Lunas,  New  Mexico  87031 


Rio  Grande  (West 
Overt>ank). 


Rio  Grande  (East 
Overbank). 


f^ne 

None 
f^ne 

None 

None 

None 


Valencia  County 
(Unincorporated 
Areas). 


Rio  Grande  (Main  Chan- 
nel). 


Rio  Grande  (West 
Overbank). 


Rio  Grande  (East 
Overbank). 


Rio  Grande  (West  Split 
Flow). 


Rio  Grande  (East  Split 
Flow). 


At  limit  of  detailed  study 


Approximately  48,400  feet  above  limit  of 
detailed  study,  at  border  of  the  Isleta 
Indian  Reservation. 

At  limit  of  detailed  study  

Approximately  43,500  feet  above  limit  of 
detailed  study,  at  the  Valenaa- 
Bemalillo  County  border. 

At  limit  of  detailed  study  

Approximately  37,200  feet  above  limit  of 
detailed  study. 

Approximately  2,000  feet  downstream  of 
Village  of  Bosque  Farms  corporate  lim- 
its. 

Approximately  51,500  feet  above  limit  of 
detailed  study,  at  the  northern  County 
boundary. 

Approximately  2,000  feet  downstream  of 
Village  of  Bosque  Farms  corporate  lim- 
its. 

Approximately  52,700  feet  upstream  of 
limit  of  detailed  study,  at  border  of  the 
Isleta  Indian  Reservation. 


None 

None 

None 
None 

None 
•4,860 
•4,860 

•4,873 

•4,860 

•4,873 


Modified 


•4.288 

•4,214 

•4.270 

•4.290 

•4.290 

•4,318 

•4.242 

•4.308 

•4.259 
•4,296 


■Ml. 855 

-H4.855 
■Hj.845 

+4.864 

+4,848 

+4.853 


+4.836 
+4.878 

+4.835 

+4,877 

+4.832 
+4.860 
+4.860 

+4,873 

+4.860 

+4,873 


NOTE:  To  convert  from  NGVD  to  NAVD,  add  2.5  feet. 

Maps  are  available  for  inspection  at  the  Valencia  County  Engineering  Office,  444  Luna  Avenue,  Los  Lunas,  New  Mexico. 

Send  comments  to  The  Honorable  Frank  A.  Gurule,  Chairman,  Valencia  County  Board  of  Commissioners  P  O  Box  1119  444  Luna  Avenue 
Los  Lunas,  New  Mexico  87031. 


North  Dakota 


Dickinson  (City) 
Stark  County. 


Heart  River 


Approximately  1,000  feet  downstream  of 
Ninth  Avenue  Southeast  bridge. 


•2.830 


•2.381 
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State 

City/town/county 

Source  of  flooding 

Location 

#Depth  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 

Existing 

Modified 

Dickinson  Drainage  Ditch 

East  Tributary  to  the  Heart 
River. 

Tributary  A  to  East  Tnbu- 
tary  to  the  Heart  River. 

Tnbutary  B  to  East  Tribu- 
tary to  the  Heart  River. 

Approximately  1,000  feet  upstream  of 
Ninth  Avenue  Southeast  bridge. 

Just  downstream  of  Dickinson  Dam 

Approximately  500  feet  downstream  of 
Burlington  Northern  Railroad. 

Just  upstream  of  Interstate  Highway  94  .. 

At  21st  Street  West  

•2,382 

•2.396 
•2,397 

None 
None 
None 

None 
None 

None 
None 

None 

•2,383 

•2,397 
•2,397 

•2,448 
•2,456 
'2  363 

At  confluence  with  the  Heart  River  

At  Tenth  Avenue  East  

•2,474 
•2,432 

•2,432 
•2,444 

•2,478 

At  confluence  with  East  Tributary  to  the 

Heart  River. 
At  U.S.  Highway  10  

At  confluence  with  East  Tributary  to  the 

Heart  River. 
At  21st  Street  East  

Maps  are  available  for  inspection  at  the  City  of  Dickinson  Public  Works  Department,  615  West  Broadway,  Dickinson,  North  Dakota. 

Send  comments  to  The  Honorable  Fred  Gengler,  Commission  President,  City  of  Dickinson,  P.O.  Box  1037,  Dickinson  North  Dakota  58602- 
1037. 


Oklahoma 


Bixby  (City)  Tulsa 
County 


Posey  Creek  

Little  Haikey  Creek 


At  confluence  of  Posey  Creek  Tributary 


Just  upstream  of  Garnett  Road 

Just  downstream  of  111th  Street  South  . 
Maps  are  available  for  inspection  at  the  City  of  Bixby  City  Hall,  116  West  Needles  Street,  Bixby.  Oklahoma. 
Send  comments  to  The  Honorable  Joe  Williams,  Mayor,  City  of  Bixby,  116  West  Needles  Street,  Bixby,  Oklahoma  74008. 


None 

•623 
•631 


•611 

•624 
•630 


Broken  Arrow  (City) 
Tulsa  County  


Adams  Creek 


Broken  Arrow  Creek 


Covington  Creek  (Adams 
Creek  Tnbutary  B). 

200  feet  upstream  of  East  81st  Street  •625 

South. 
1,200  feet  upstream  of  confluence  with  •eil 

Covington  Creek  (Adams  Creek  Tribu- 
tary B) 
7,260  feet  upstream  of  confluence  with  None 

Adams  Creek. 
2,300  feet  downstream  of  236th  East  Av-  *604 

enue. 
150  feet  downstream  of  236th  East  Ave-  '609 

nue. 
700  feet  upstream  of  East  71st  Street  '620 

South. 
4,800  feet  upstream  of  South  257th  East  None 

Avenue. 

Maps  are  available  for  inspection  at  the  City  of  Broken  Arrow  City  Hall.  115  East  Commercial  Street,  Broken  Arrow,  Oklahoma. 

Send  comments  to  The  Honorable  Jim  Reynolds,  Mayor,  City  of  Broken  Arrow,  City  Hall,  115  East  Commercial  Street  Broken  Arrow 
homa  74013. 


Covington  Creek  Tributary 

(Adams  Creek  Tributary 

B-1). 
Lone  Star  Creek  (Adams 

Creek  Tributary  D). 
School  Creek  (Adams 

Creek  Tnbutary  C). 


Timber  Creek  (Adams 
Creek  Tributary  A). 


At  the  centertine  of  51st  Street  South  

100  feet  upstream  of  193rd  East  Avenue 

Just  upstream  of  101st  Street  South  

500  feet  upstream  of  101st  Street  South 
At  confluence  with  Adams  Creek  


•586 

•664 

None 

None 

•598 


•588 
•664 
•651 
•652 
•598 

•627 


•698 
•605 
•608 
•619 
•662 

Okla- 


Mayes  County  (Un- 
incorporated 
Areas). 


Pryor  Creek 


Pryor  Creek  Tributary  A 
and  Pryor  Creek  Back- 
water. 


Approximately  1  mile  downstream  of  El- 
liot Street. 

Approximately    7,000   feet    upstream   of 

County  Road. 
Approximately  500  feet  upstream  of  Elliot 

Street. 

Approximately  1,600  feet  upstream  of  El- 
liot Street  at  the  Mayes  County  cor- 
porate limit. 


None 

None 
None 

None 


•594 

•615 
•600 

•600 
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State 


City/town/county 


Source  of  flooding 


Location 


sDepth  in  feet  aDove 

ground,  'Elevation  m  fee; 

(NGVD) 


Existing 


Modified 


Maps  are  available  for  inspection  at  the  f^ayes  County  Commissioner's  Office,  One  Court  Street.  Pryor,  Oklahoma 

^^4362"""^^"'^  ^°  """^^  Honorable  Jerry  Montgomery.  Chairman,  Mayes  County  Board  of  Commissioners,  P  O.  Box  36.  Pryor,  Oklahoma 


Osage  County  (Un- 
incorporated 
Areas). 


Horsepin  Creek 


Approximately  1,400  feet  downstream  of 
Southern  Pacific  Railroad. 

Approximately    310   feet    dovk'nstream    of 

Southern  Pacific  Railroad. 
Approximately    1,060    feet    upstream    of 
Southern  Pacific  Railroad. 
Maps  are  available  for  Inspection  at  628  Kinnekah,  Oklahoma. 
Send  comments  to  The  Honorable  Scott  Hill,  Chairman.  Osage  County  Commissioners.  P.O.  Box  87,  Pawhuska,  Oklahoma  74056 


•637 

•637 

•637 

•638 

•637 

•643 

Pryor  Creek  (City) 
Mayes  County. 


Pryor  Creek  Tributary  A 
and  Pryor  Creek  Back- 
water. 


Pryor  Creek 


Park  Branch  Creek  and 
Pryor  Creek  Backwater. 

Pryor  Creek  Tributary  B  .. 


Approximately  1,600  feet  upstream  of  El- 
liot Street  at  the  City  of  Pryor  Creek 
corporate  limits. 

Approximately  75  feet  upstream  of  14th 
Street 

Approximately  5.800  feet  upstream  of  El- 
liott Street, 

Approximately  400  feet  downstream  of 
confluence  of  Salt  Branch  Creek  at  the 
City  of  Pryor  Creek  corporate  limits 

Approximately  2.225  feet  downstream  of 
MKT  Railroad. 

Approximately  200  feet  upstream  of  Ora 
Street. 

Approximately  2,300  feet  downstream  of 
First  Street. 

Approximately  1,520  feet  upstream  of 
County  Road. 

At  confluence  of  Park  Branch  Creek 


Park  Branch  Creek  Tribu 
tary  A. 

Approximately     130     feet     upstream     of 
Graham  Avenue. 

Maps  are  available  for  inspection  at  the  City  of  Pryor  Creek  City  Hall.  6  North  Adair,  Pryor  Creek,  Oklahoma 
Send  comments  to  The  Honorable  Carl  Curry.  Mayor,  City  of  Pryor  Creek.  P.O.  Box  1167.  Pryor,  Oklahoma  74361 


None 

None 
None 
None 

None 
None 
None 
None 

None 
None 


•600 

•619 
•600 

•611 

•605 
•630 
•606 
•620 
■616 
"623 


Sand  Spnngs  (City) 
Tulsa  County. 


Anderson  Creek 


Just  upstream  of  56th  Street  South 
At  Creek  County  ooundary 


•735 


•745 


Maps  are  available  for  inspection  at  the  City  of  Sand  Springs  Public  Works  Building,  216  Nonh  Lincoln,  Sand  Spnngs   Oklaho-ia 

Send  comments  to  The  Honorable  Tom  Ferguson.  Mayor.  City  of  Sand  Springs.  100  Broadway  Avenue.  Sand  Spnngs.  Oklahoma  74063. 

- — r-  —  ■ — — — - — ■ . . — _- 


•736 

•744 


Skiatook  (Town) 
Tulsa  County. 


Bird  Creek 


At  intersection  of  186th  Street  and  Cin- 
cinnati Avenue. 

1,000  feet  west  along  ii6th  Street  North 
from  Its  intersection  with  Peoria  Ave- 
nue, 

At  North  25th  West  Avenue  (Extenoed) 

At  the  County  Road,  approximately  5.000 
feet  upstream  ot  confluence  with  Homi- 
ny Creek. 

At  confluence  with  Bird  Creek  

At  Maple  Street   

At  the  downstream  sioe  of  Southern  Pa- 
cific Railroad.  , 
Maps  are  available  for  inspection  at  the  Town  of  Skiatook  Municipal  Building,  100  North  Broadway,  Skiatook.  Oklahoma 
^  ^foTo'^"'^'''^  '°  ^^^  Honorable  Don  Branscum,  Mayor,  Town  of  Skiatook,  Municipal  Building,  110  North  Broaaway.  Sk,a;ook.  Okiaho~ia 


Hominy  Creek 
Rock  Creek  .... 


South  Fork  Horse  Creek 


None 

None 


None 
None 


•633 
•633 

None 


■650 
618 


626 
625 


■633 
'634 

644 


Tulsa  (City)  Tulsa 
County. 


Mingo  Creek  .. 

Bird  Creek   

Spunky  Creek 


100  feet  upstream  of  56th  Street  North 

At  46th  Street  North  (State  Highway  266) 
2,150    feet    downstream    of    2 1st    Street 

South. 
100  feet  upstream  of  I93rd  East  Avenue 


•591 

•533 
None 

None 


•589 

•584 
•631 

•665 
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State 


City /town/county 


Source  of  flooding 


Harlow  Creek 


Harlow  Creek  Tributary 


Location 


3,800  feet  upstream  of  193rd  East  Ave- 
nue. 

3,450  feet  upstream  of  Edison  Street  

5,850  feet  upstream  of  Edison  Street  

4,825  feet  upstream  of  Edison  Street  

6,750  feet  upstream  of  Edison  Street  


#Depth  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 


Existing 


None 

None 
None 
None 
None 


Modified 


•668 

•663 
•669 
•688 
•699 


f^/1aps  are  available  for  inspection  at  the  Stormwater  Design  Office,  2317  Soutfi  Jackson,  Suite  No.  302,  Tulsa,  Oklahoma. 
Send  comments  to  The  Honorable  M.  Susan  Savage,  Mayor,  City  of  Tulsa,  200  Civic  Center,  Tulsa,  Oklahoma. 


Tulsa  County  (Unin- 
corporated Area). 


Anderson  Creek 


700  feet  upstream  of  confluence  with 
Fisher  Creek. 

Approximately  3,700  feet  upstream  of 
56th  Street  (at  Creek  County  bound- 
ary). 

400  feet  downstream  of  Texas  and  Pa- 
cific Railroad. 

350  feet  upstream  of  U.S.  Highway  64  .... 

Just  upstream  of  Willow  Street  

1 1 ,500  feet  upstream  of  mouth  (at  Tulsa- 
Osage  County  boundary). 

Maps  are  available  for  inspection  at  the  Tulsa  County  Annex  Building,  633  West  Third,  Room  140,  Tulsa,  Oklahoma. 
Send  comments  to  The  Honorable  John  Selph,  Chairman,  Tulsa  County  Commissioners,  500  South  Denver,  Tulsa,  Oklahoma 


Hominy  Creek 
Euchee  Creek 


•658 


•745 


•623 

•652 
•679 
•689 


•660 
•744 

•624 

•654 
•680 
•690 


Oregon 


Florence  (City) 
Lane  County  .  . 


Siuslaw  River 


At  confluence  of  Munsel  Creek 
At  U.S.  Highway  101  bridge 


Maps  are  available  for  inspection  at  the  City  of  Ftorence  Planning  Department,  250  Highway  101,  Florence,  Oregon. 
Send  comments  to  The  Honorable  Roger  McCorkle,  Mayor,  City  of  Florence,  P.O.  Box  340,  Florence,  Oregon  97439. 


•11 
•11 


•10 
'10 


Lane  County  and 
Incorporated 
Areas, 


Salmon  Creek 


At  Williamette  Highway  Bridge 


South  of  south  levee  at  railroad  spur 

South  of  south  levee  at  Salmon  Creek 
Road. 


•1,164 


•1,197 
•1,215 


•1,162 


•1,195 
#1 


Maps  are  available  for  inspection  at  the  Lane  County  Planning  Department,  Public  Service  Building,  125  East  Eighth  Avenue   Euaene  Or- 
egon. •       »       . 

Send  comments  to  The  Honorable  Steve  Cornacchia,  Chairperson,  Lane  County  Board  of  Supervisors,  Public  Services  Buildina   125  East 
Eighth  Avenue,  Eugene,  Oregon  97401. 


Texas 


Chambers  County 
(Unincorporated 
Areas). 


Oyster  Bayou 


Just  upstream  of  Lone  Star  Canal  

Approximately  2,500  feet  downstream  of 

Slate  Highway  65. 
Approximately    2,000    feet    upstream    of 

State  Highway  65. 
Approximately    7,000    feet    upstream    of 
State  Highway  65. 

Maps  are  available  for  inspection  at  the  Chambers  County  Engineer's  Office,  201  Airporl  Road,  Anahuac,  Texas. 
Send  comments  to  The  Honorable  Jimmy  Sylvia,  Chambers  County  Judge,  P.O.  Box  939,  Anahuac,  Texas  77514. 


None 
None 

None 

None 


•22 
•23 

•24 

•26 


Wyoming 


East  Thermopoiis 
(Town). 


Hot  Springs  County 


Bighorn  River 


None 


None 


At     the      northwesternmost     corporate 
boundary,     approximately     500     feet 
downstream  of  Broadway  Street. 
At  the  southwest  corporate  boundary,  ap- 
proximately    720     feet     upstream     of 
Broadway  Street. 
Maps  are  available  for  inspection  at  the  Town  of  East  Thermopoiis  Town  Hall,  1 12  East  Warren,  Thermopoiis,  Wyoming. 
Send  comments  to  The  Honorable  Lee  E.  Sheridan,  Mayor,  Town  of  East  Thermopoiis,  112  East  Warren,  Thermopoiis,  Wyoming  82443. 


•4.320 


•4,323 


SUPPLEMEh 


Federal  Register /Vol.  63.  No.  166 /Thursday.  August  27.  1998 /Proposed  Rules  45791 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance') 

Dated:  August  10.  1998. 
Michael  J.  Armstrong, 
Associate  Director  for  Mitigation. 
(FR  Doc.  98-23068  Filed  8-26-98;  8:45  am) 

BILUNG  CODE  6718-04-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Part  393 

[FHWA  Docket  No.  MC-96-41 ;  FHWA-97- 
2289] 

RIN2125-AE05 

Public  Meeting  to  Discuss  the 
Development  of  the  North  American 
Standard  for  Protection  Against 
Shifting  or  Falling  Cargo 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  FHWA  is  announcing  a 
public  meeting  concerning  the 
development  of  the  North  American 
Standard  for  Protection  Against  Shifting 
or  Falling  Cargo.  The  meeting  will 
include  a  review  of  the  most  recent 
version  of  the  North  American  Standard 
for  Protection  Against  Shifting  or 
Falling  Cargo  and  a  discussion  of  issues 
related  to  the  adoption  of  the  guidelines 
by  jurisdictions  throughout  North 
America. 

DATES:  The  meeting  will  be  held  on 
October  1.  1998.  The  meeting  will  begin 
nt  9:00  a.m.  and  end  at  5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Rochester  Hotel.  125 
East  Main  Street  in  Rochester,  New 
York. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Larry  W.  Minor.  Office  of  Motor  Carrier 
Research  and  Standards,  HCS-10.  (202) 
36"6-4009;  or  Mr.  Charles  E.  Medalen. 
Office  of  the  Chief  Counsel,  HCC-20, 
(202)  366-1354,  Federal  Highway 
Administration.  400  Seventh  Street, 
SW..  Washington.  D.  C.  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m.. 
o.t..  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Federal  Register  Electronic  Bulletin 
Board  Service  at  (202)  512-1661. 
Internet  users  may  reach  the  Federal 
Register's  home  page  at:  http:// 


www.nara.gov/nara/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/su — docs. 

Background 

On  October  17.  1996,  the  FHWA 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM) 
■     concerning  the  development  of  the 
North  American  Standard  for  Protection 
Against  Shifting  or  Falling  Cargo  (61  FR 
54142).  The  ANPRM  indicated  that  the 
FHWA  is  considering  proposing 
amendments  to  its  regulations 
concerning  cargo  securement 
requirements  for  commercial  motor 
vehicles  engaged  in  interstate 
commerce.  Specifically,  the  agency  is 
considering  adopting  new  cargo 
securement  rules  that  will  be  based 
upon  the  results  of  a  multi-year 
comprehensive  research  program  to 
evaluate  current  regulations  and 
industry  practices.  The  FHWA 
requested  comments  on  the  process  to 
be  used  in  developing  the  cargo 
securement  guidelines. 

Standard  Development  Process 

The  preliminary  efforts  at  developing 
the  North  American  Standard  for 
Protection  Against  Shifting  or  Failing 
Cargo  are  currently  being  managed  bv  a 
drafting  group.  The  drafting  group  is 
developing  a  mo  Jel  set  of  cargo 
securement  guidelines  based  upon  the 
results  from  the  multi-year  research 
program.  Membership  in  the  drafting 
group  includes  representatives  from  the 
FHWA.  Transport  Canada,  the  Canadian 
Council  of  Motor  Transport 
Administrators  (CCMTA),  the  Ontario 
Ministry  of  Transportation,  the  Quebec 
Ministry  of  Transportation — Ontario 
and  Quebec  are  conducting  most  of  the 
research— and  the  Commercial  Vehicle 
Safety  Alliance  (CVSA). 

The  meeting  on  October  1  is  the  last 
in  a  series  of  public  meetings  and  is 
intended  to  serve  as  part  of  a  process  for 
completing  the  guidelines.  The  meeting 
will  involve  a  review  of  the  work 
completed  to  date  by  the  drafting  group 
and  discussions  concerning  the  process 
for  each  of  the  jurisdictions  in  North 
America  to  adopt  the  guidelines.  The 
meeting  is  open  to  all  interested  parties. 
This  process  is  intended  to  ensure  that 
all  interested  parties  have  an 
opportunity  to  participate  in  the 
development  of  the  guidelines,  and  to 
identify  and  consider  the  concerns  of 
the  Federal,  State,  and  Provincial 
governments,  carriers,  shippers, 
industry  groups,  and  associations  as 
well  as  safety  advocacy  groups  and  the 
general  public. 

For  individuals  and  groups  unable  to 
attend  the  meeting,  copies  of  the  draft 


standard  may  be  obtained,  free  of 
charge,  by  contacting  Mr.  Larry  W. 
Minor  at  the  address  and  telephone 
number  listed  at  the  beginning  of  this 
notice.  Further,  the  CCMTA  has  posted 
the  complete  draft  standard  and  related 
information  (e.g..  minutes  of  the 
previous  public  meetings,  information 
about  ordering  copies  of  the  cargo 
securement  research  reports,  etc.)  on  the 
INTERNET.  The  website  is: 

hnp://\\'v^-\v  ab.org/ccmta/ccmta.html. 

The  FHWA  will  discuss  the 
comments  submitted  to  the  docket  in 
response  to  the  1996  ANPRM  when  it 
publishes  a  notice  of  proposed 
rulemaking. 

Meeting  Information 

The  meeting  will  be  held  on  October 
1.  1998.  at  the  Hyatt  Regency  Rochester 
Hotel.  125  East  Main  Street  in 
Rochester,  New  York.  The  meeting  is 
scheduled  from  9:00  a.m.  to  5:00  p.m 
and  is  being  held  in  connection  with  the 
Commercial  Vehicle  Safety  Alliances 
1998  Fall  Conference.  Attendance  for 
the  cargo  securement  meeting  is  free  of 
charge  and  open  to  all  interested  parties. 
However,  anyone  interested  in  attending 
the  sessions  and  committee  meetings  of 
the  CVSAs  1998  Fall  Conference  must 
register  with  the  CVSA  and  pay  the 
appropriate  registration  fee.  For  further 
information  about  registration  for  other 
sessions  or  meetings  of  the  CVSA's  1998 
Fall  Conference  please  contact  the 
CVSA  at  (301)  564-1623. 

The  FHWA  notes  that  since  the 
CVSA's  1998  Fall  Conference  is  being 
held  at  the  Hyatt  Regency  Rochester 
Hotel,  the  availability  of  guest  rooms  at 
the  hotel  is  very  unlikely.  Therefore, 
those  needing  hotel  accommodations 
should  attempt  to  make  reservations  at 
other  hotels  in  the  vicinitv. 

List  of  Subjects  in  49  CFR  Part  393 

Highway  safety.  Motor  carriers.  Motor 
vehicle  safety. 

Authority:  49  V  S  C.  31136,  31502;  49  CFR 
1.48. 

Issued:  .August  20.  1998. 

)ill  L.  Hochraan. 

Acting  Associate  Administrator  for  Motor 
Carriers. 

IFR  Doc  98-22952  Filed  8-26-98;  8.45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Part  393 

Public  Meeting  to  Discuss  the 
Development  of  In-Service  Brake 
Performance  Standards  for 
Commercial  Motor  Vehicles  Inspected 
With  Performance-Based  Brake 
Testers 

agency:  Federal  Highwav 
Administration  (FHVVA),'D0T. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  FHVVA  is  announcing  a 
public  meeting  to  discuss  the 
development  of  commercial  motor 
vehicle  brake  force  regulations  that 
could  be  enforced  by  Federal  and  State 
officials  using  performance-based  brake 
testing  technologies.  The  FHWA  is 
nearing  the  completion  of  a  research 
program  to  evaluate  certain 
performance-based  brake  testing 
technologies,  including  roller 
dynamometers,  flat-plate  testers, 
breakaway  torque  brake  testers,  an  on- 
board decelerometer,  and  an  infrared 
brake  temperature  measurement  system. 
Currently  performance-based  brake 
testers  may  be  used  in  commercial 
motor  vehicle  inspections  but  only  as 
screening  and  sorting  devices  because 
there  are  no  Federal  regulations  that 
make  reference  to  brake  force     - 
measurements  as  a  means  of 
determining  whether  a  vehicle  has 
adequate  braking  c:apability.  The 
recommendations  from  the  researchers 
would,  if  adopted  by  the  FHVVA,  enable 
Federal  and  State  officials  to  use 
performance-based  brake  testers  as  both 
screening  tools  and  enforcement  tools 
when  vehicles  with  inadequate  braking 
capability  are  identified.  The  purpose  of 
the  public  meeting  is  to  provide 
interested  parties  an  opportunity  to 
review  and  comment  on  the  researchers' 
recommendations. 
DATES:  The  meeting  will  be  held  on 
October  2,  1998.  The  meeting  will  begin 
at  9:0(3  a.m.  and  end  at  4;30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Rochester  Hotel,  125 
East  Main  Street  in  Rochester,  New 
York. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  \V.  Minor.  Vehicle  and  Operations 
Division,  Office  of  Motor  Carrier 
Research  and  Standards,  (2U2)  366- 
4009:  Ms.  Kate  Hartman.  Commercial 
Vehicle  Operations  Division,  Office  of 
Motor  Carrier  Safety  and  Technologv, 
(202)  366-0950,  Federal  Highway 
Administration,  400  Seventh  Street, 
SVV..  Washington,  DC.  20590.  Office 


hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Federal  Register  Electronic  Bulletin 
Board  Service  at  (202)  512-1661. 
Internet  users  may  reach  the  Federal 
Register's  home  page  at:  http:// 
www.nara.gov/nara/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/su docs. 

Background 

In  1993,  the  FHWA  initiated  a 
research  program  to  evaluate  various 
performance-based  brake  testing 
technologies  for  use  on  commercial 
motor  vehicles.  The  purpose  of  the 
program  was  to  determine,  through 
field-test  data  collection,  if 
performance-based  brake  inspection 
technologies  could  improve  or  assist 
with  the  throughput  and  accuracy  of  the 
current  inspection  techniques  which 
involve  visual  examination  of 
components,  measurement  of  push-rod 
travel  on  air-braked  vehicles,  and 
listening  for  air  leaks.  Following  the 
completion  of  the  first  task  of  the 
program,  in  which  various  performance- 
based  technologies  were  analyzed, 
several  of  the  systems  were  selected  for 
evaluation  in  a  roadside  field-test 
inspection  program. 

During  the  field  tests,  inspections 
were  performed  using  both  visual  and 
performance-based  methods  to  compare 
their  ability  to  detect  vehicle  brake 
defects.  In  particular,  a  Commercial 
Vehicle  Safety  Alliance  Level  4 
inspection  (consisting  of  the  brake  and 
tire  portion  of  a  Level  1  inspection)  was 
conducted  in  addition  to  a  performance- 
based  brake  test.  The  dual  inspections 
were  performed  by  State  officials  in 
each  of  eight  States  that  volunteered  to 
participate  in  the  field  test  program. 

The  data  collected  from  tnese  dual 
inspections  were  tabulated  and 
correlations  were  sought  between:  (1) 
Violations  of  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs)  and  the 
North  American  Uniform  Vehicle  Out- 
of- Service  Criteria  used  by  officials  in 
the  United  States,  Canada,  and  Mexico, 
and  (2)  various  pass/fail  criteria  used  by 
manufacturers  of  performance-based 
technology.  In  addition  to  the 
performance-based  brake  "failure" 
information,  data  relating  to  the 
operational  characteristics  of  each 
prototype  machine  were  also  collected 
and  evaluated.  These  data  included 
setup  and  tear  down  times,  vehicle 


inspection  times,  maintenance 
requirements,  user  friendliness, 
calibration  procedures  and  results, 
operator  skill-level  requirements  and 
information  to  generate  a  cost-benefit 
analysis.  A  key  source  of  data  was  the 
interviews  with  State  inspectors. 

The  preliminary  findings  from  the 
first  phase  of  the  prototype  brake  testing 
program  are  documented  in  an  interim 
report,  "Evaluation  of  Performance- 
Based  Brake  Testing  Technologies," 
December  1995,  FHWA-MC-96-004.  A 
copy  of  this  report  may  be  obtained  by 
contacting  one  of  the  individuals  listed 
at  the  beginning  of  this  notice.  The 
interim  report  presents  findings  based 
upon  approximately  one  year  of  data 
from  roller  dynamometers  used  in 
Colorado  and  Ohio,  and  a  flat  plate 
tester  in  Minnesota. 

Subsequent  to  the  publication  of  the 
interim  report.  West  Virginia 
participated  in  the  field  test  evaluation 
of  a  roller  dynamometer.  Wisconsin  is 
collecting  data  on  a  flat-plate  tester,  and 
Maryland  and  Nevada  are  collecting 
data  on  breakaway  torque  testers. 
Connecticut  participated  in  the  testing 
of  a  roller  dynamometer  for  several 
months  but  elected  to  discontinue  its 
involvement  in  the  research  program. 
The  final  report  has  been  submitted  to 
the  FHWA  by  the  researchers  and  will 
be  published  by  the  FHWA  later  this 
year. 

Determination  of  Eligibility  for  MCSAP 
Funding 

On  April  1,  1996,  the  FHWA  issued 
a  memorandum  advising  agency  staff 
that  two  specific  performance-based 
brake  testing  machines  are  eligible  for 
funding  under  the  Motor  Carrier  Safety 
Assistance  Program  (MCSAP).  On 
March  11,  1997,  the  FHWA  issued 
another  memorandum  announcing  the 
eligibility  for  funding  of  a  third 
performance-based  brake  testing 
machine.  The  memoranda  indicated  that 
the  devices  are  prototypes,  and  are 
approved  for  screening  and  sorting 
purposes  only.  This  means  that  States 
may  request  MCSAP  funding  to 
purchase  one  of  the  approved  brake 
testers  for  use  in  screening  or  sorting 
vehicles  at  inspection  cites. 

On  December  8,  1997,  the  FHWA  held 
a  public  meeting  at  the  National 
Highway  Traffic  Safety  Administration's 
(NHTSA)  Vehicle  Research  and  Test 
Center  to  discuss  the  development  of 
functional  specifications  for 
performance-based  brake  testers 
purchased  with  Federal  funds  through 
the  MCSAP.  A  notice  announcing  the 
meeting  was  published  in  the  Federal 
Register  on  November  13,  1997  (62  FR 
60817).  The  FHWA  indicated  that  the 
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final  version  of  the  functional 
specifications  would  be  used  by  the 
States  as  guidelines  to  determine 
whether  the  purchase  of  a  specific  brake 
tester  would  be  an  eligible  expense  item 
under  the  MCSAP. 

On  June  5,  1998.  the  FHWA  published 
a  notice  in  the  Federal  Register 
requesting  public  comment  on  the 
functional  specifications  (63  FR  30678). 
The  comments  from  the  participants  in 
the  December  8.  1997.  public  meeting 
were  incorporated  to  the  extent 
practicable  prior  to  the  publication  of 
the  June  5.  1998.  notice.  The  FHWA  will 
discuss  the  comments  received  and 
present  the  final  version  of  the  function 
specifications  in  a  separate  notice  to  be 
published  in  the  Federal  Register  at  a 
later  date. 

Development  of  In-Service  Brake 
Performance  Standards 

Currently,  vehicles  that  fail  a  brake 
performance  test  must  be  inspected  to 
determine  the  reason  for  the  poor  test 
results.  Motor  carriers  cannot  be  cited 
for  brake-related  violations  of  the 
FMCSRs  solely  on  the  basis  of  the 
results  from  a  performance-based  brake 
tester  because  the  current  regulations  do 
not  make  reference  to  the  specific 
aspects  of  brake  performance  that  are 
evaluated  by  the  brake  testers.  Therefore 
citations  are  based  upon  the  specific 
defects  or  deficiencies  found  during  the 
in-depth  inspection. 

The  FHWA  is  considering  the 
development  of  pass/fail  criteria  for 
braking  force  that  could  be  enforced  by 
Federal  and  State  officials  using 
performance-based  brake  testing 
technologies.  As  inspection  criteria  or 
regulations  are  developed  through  the 
rulemaking  process,  the  use  of  the 
performance-based  brake  testing 
machines  could  be  expanded  to  include 
enforcement  of  the  new  Federal  brake 
performance  standards.  The  new 
standards  would  be  an  alternative  to  the 
stopping  distances  from  32.2  kilometers 
per  hour  (20  miles  per  hour)  currently 
specified  in  49  CFR  393.52  but  rarely 
enforced  by  Federal  and  State  officials 
because  of  difficulties  in  performing 
such  tests  at  roadside.  If  brake  force 
standards  are  developed  through  the 
rulemaking  process,  Federal,  State,  and 
local  government  inspectors  would  be 
able  to  issue  citations  based  upon  the 
output  from  the  brake  testers.  The 
public  meeting  will  provide  interested 
parties  with  the  opportunity  to  discuss 
with  the  FHWA  and  the  researchers, 
recommendations  for  brake  force 
standards. 

In  addition  to  a  discussion  about 
brake  force  standards,  there  will  be  a 
presentation  and  discussion  of  the 


results  from  recently  completed  round- 
robin  tests  of  performance-based  brake 
testers.  During  the  tests,  a  variety  of 
performance-based  brake  testers  were 
used  to  evaluate  the  same  test  vehicles, 
a  five-axle  tractor-semitrailer 
combination  vehicle  and  a  two-axle 
single-unit  truck.  The  results  from  the 
round-robin  tests  will  enable  the 
researchers  and  the  FHWA  to  make 
direct  comparisons  between  the  force 
measurements  from  certain  brake  testers 
and  stopping  distances  from  32.2  km/hr, 
and  help  resolve  concerns  about  using 
the  brake  testers  for  enforcement 
purposes. 

List  of  Subjects  in  49  CFR  Part  393 

Highways  and  roads.  Motor  carriers. 
Motor  vehicle  equipment.  Motor  vehicle 
safety. 

Authority:  49  U.S.C.  31136.  31502;  49  CFR 
1.48. 

Issued  on:  August  20.  1998. 
Jill  L.  Hochman, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

[PR  Doc.  98-22951  Filed  8-26-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
[I.D.  082098B] 

Mid-Atlantic  Fistiery  Management 
Council;  Public  Hearings 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Public  hearings,  request  for 
comments. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  will 
hold  public  hearings  to  allow  for  input 
on  Amendment  12  to  the  Fishery 
Management  Plan  (FT^)  for  Summer 
Flounder,  Scup,  and  Black  Sea  Bass; 
Amendment  8  to  the  Atlantic  Mackerel, 
Squid,  and  Butterfish  FMP;  and 
Amendment  12  to  the  Atlantic  Surf 
Clam  and  Ocean  Quahog  FMP.  These 
amendments  are  intended  to  comply 
with  the  new  and  revised  national 
standards  and  other  required  provisions 
of  the  Sustainable  Fisheries  Act  (SFA). 
DATES:  Written  comments  on  the 
amendments  will  be  accepted  until 
September  25.  1998.  The  public 
hearings  are  scheduled  to  be  held 
September  8  and  9.  1998,  6  to  10  p.m. 


ADDRESSES:  Send  comments  to  the  Mid- 
Atlantic  Fishery-  Management  Council. 
300  South  New  Street,  Dover,  DE  19904. 

The  hearings  will  be  held  in  Rhode 
Island,  New  York,  New  Jersey. 
Maryland,  and  Virginia.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
times  and  locations  of  the  hearings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Moore,  Ph.D.,  Acting 
Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  302-674- 
2331,  ext.  16. 

SUPPLEMENTARY  INFORMATION: 


Background 

These  FMP  amendments  are  proposed 
to  bring  the  Summer  Flounder.  Scup, 
and  Black  Sea  Bass  FMP;  the  Atlantic 
Mackerel,  Squid,  and  Butterfish  FMP; 
and  the  Atlantic  Surf  Clam  and  Ocean 
Quahog  FMP  into  compliance  with  the 
new  and  revised  national  standards  and 
other  required  provisions  of  the  SFA. 
Specifically,  these  amendments  propose 
to  revise  the  overfishing  definitions  for 
summer  flounder,  scup,  black  sea  bass, 
Atlantic  mackerel,  Loligo  pealei,  Illex 
jllecebmsus,  butterfish,  surf  clam  and 
,    ocean  quahog;  identify  essential  habitat 
for  these  species;  and  address  the  new 
and  revised  national  standards  of  the 
SFA  relative  to  existing  management 
measures.  These  amendments  also 
propose  to  add  a  framework  adjustment 
procedure  that  would  allow  the  Council 
to  add  or  modify  management  measures 
through  a  streamlined  public  review 
process.  In  addition.  Amendment  12  to 
the  Atlantic  Surf  Clam  and  Ocean 
Quahog  FMP  proposes  to  implement  an 
operator  permit  requirement.  Also, 
Amendment  8  to  the  Atlantic  Mackerel. 
Squid,  and  Butterfish  FMP  proposes  to 
include  vessel  length,  weight,  and 
horsepower  restrictions  for  dome.stic 
harvesting  vessels  in  the  Atlantic 
mackerel  fishery. 

Public  Hearings 

The  dates  and  locations  of  the 
hearings  are  scheduled  as  follows:  ' 

1.  Tuesday,  September  8.  1998,  6-10 
p.m. — Comfort  Inn,  1940  Post  Road, 
Warwick,  RI; 

2.  Tuesday,  September  8,  1998,  6-10 
p.m.— Quahty  Inn  Lake  Wright.  6280 
Northampton  Boulevard,  Norfolk,  VA; 

3.  Wednesday,  September  9,  1998,  6- 
10  p.m.— Holiday  Inn  MacArthur 
Airport,  3845  Veterans  Memorial 
Highway,  Ronkonkoma,  NY; 

4.  Wednesday,  September  9,  1998.  6-  "^ 
10  p.m. — Cape  May  Extension  Office. 
Dennisville  Road,  Cape  M-iy 
Courthouse,  NJ;  and 

5.  Wednesday,  September  9.  1998,  6- 
10  p.m. — Sheraton  Fountainebleau. 
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10100  Coastal  Highway,  Ocean  City, 
MD. 

The  hearings  will  be  tape  recorded 
with  the  tapes  filed  as  the  official 
transcript  of  the  hearings. 

Special  Accommodations 

The  hearings  are  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Council  at  least  5 
days  prior  to  the  hearing  date  (see 
ADDRESSES). 

Authority:  16  U.S.C.  et  seq. 
Dated:  August  21.  1998. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
\'ational  Marine  Fisheries  Service 
|FR  Doc.  98-23013  Filed  8-24-98;  317  pni] 
BILLING  CODE  351l>-22-F 


45795 


Notices 


Federal  Register 

Vol.  63.  No    166 

Thursday.  August  27.   1998 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ailes  or 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Alaska  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Alaska  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  3:00  p.m.  on  October  15, 
1998,  at  the  Anchorage  Hilton,  500  West 
Third  Avenue,  Anchorage,  Alaska 
99501.  The  purpose  of  the  meeting  is  to 
discuss  civil  rights  issues  and  review 
the  special  education  draft  report. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez,  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  20,  1998. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  98-23058  Filed  8-26-98;  8:45  am] 

BILUNG  CODE  6335-01 -P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  ttie  South  Carolina  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  South 
Carolina  Advisory  Committee  to  the 
Commission  will  convene  at  9:00  a.m. 
and  adjourn  at  5:00  p.m.  on  September 


15,  1998.  at  the  Benedict  College, 
Student  Union  Building,  Taylor  and 
Oak  Streets,  Columbia,  South  Carolina. 
The  purpose  of  the  meeting  is  to  hold 
a  conference  discussing  the  recently 
passed  South  Carolina  Education 
Accountability  Act  of  1998. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Bobby 
D.  Doctor,  Director  of  the  Southern 
Regional  Office,  404-562-7000  (TDD 
404-562-7004).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  August  20.  1998, 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  98-23059  Filed  8-26-98;  8:45  am) 

BILUNQ  COO€  6335-01 -P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Wyoming  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  lules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Wyoming  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  1:00  p.m.  on  September 
19,  1998,  at  the  Hilton  Inn,  800  N. 
Poplar,  Casper,  Wyoming  82601.  The 
purpose  of  the  meeting  is  to  discuss  the 
project  on  minority  student  dropouts 
from  the  Wyoming  public  secondary 
schools,  and  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  John 
Dulles,  Director  of  the  Rocky  Mountain 
Regional  Office,  303-866-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Washington.  DC.  August  20.  1998. 
Carol-Lee  Hurley. 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  98-23060  Filed  8-26-98;  8.45  am] 

BILLING  CODE  6335-01 -P 

COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Arkansas  Advisory  Comn>ittee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Arkansas  Advisory  Committee  to  the 
Commission  will  convene  at  9:00  a.m. 
and  adjourn  at  6:00  p.m.  on  September 
23.  1998,  and  reconvening  at  9:00  a.m. 
and  adjourning  at  1:00  p.m.  on 
September  24,  1998.  at  the  Statehouse 
Convention  &  Conference  Center.  #1 
Statehouse  Plaza,  Little  Rock,  Arkansas 
72201.  The  Committee  will  conduct  a 
factfinding  meeting  to  determine 
whether  the  State  needs  a  civil  rights 
enforcement  agency. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  August  14.  1998 
Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordmation  Unit. 
|FR  Doc.  98-23057  Filed  8-26-98;  8:45  am] 

BILLING  CODE  6335-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Rhode  Island  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Rhode 
Island  Advisory  Committee  to  the 
Commission  will  convene  at  4:00  p.m. 
and  adjourn  at  8:00  p.m.  September  10, 
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1998,  at  the  Office  of  the  State 
Treasurer,  Rhode  Island  State  House. 
Providence.  Rhode  Island  02903.  The 
purpose  of  the  meeting  is  to  (1)  review 
and  vote  to  accept  a  summary  of  the 
transcript  of  the  Committee's 
consultation  that  was  held  on  February 
9,  1998,  on  the  topic  "An  Examination 
of  the  Impact  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  on  Legal 
Immigrants  in  Rhode  Island,"  and  (2) 
plan  future  events. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Ki- 
Taek  Chun.  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  August  14.  1998. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit 
IFR  Doc.  98-23056  Filed  8-26-98;  8:45  am] 

BILUNG  CODE  S335-01-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation 
in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Request  for 
Revocation  in  Part. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  July 
anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
The  Department  also  received  requests 
to  revoke  three  antidumping  duty  orders 
in  part. 
EFFECTIVE  DATE:  August  27,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Holly  A.  Kuga,  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 


Washington,  DC  20230,  telephone:  (202) 
482-4737. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213(b)(1997),  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  findings 
with  July  anniversary  dates.  The 
Department  also  received  timely 
requests  to  revoke  in  part  the 
antidumping  duty  order  on  silicon 
metal  from  Brazil,  professional  electric 
cutting  tools  from  Japan,  and 
polyethylene  terephthalate  film  (PET 
Film)  from  South  Korea.  The  request  for 
revocation  in  part  with  respect  to  PET 
Film  from  South  Korea  was 
inadvertently  omitted  from  the  previous 
initiation  notice  (63  FR  40258,  July  28, 
1998). 

Initiation  of  Reviews 

In  accordance  with  sections  19  CFR 
351.221{c)(l)(i).  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  July  31,  1998. 


Period  to  be  reviewed 


Antidumping  Duty  Proceedings 

Brazil:  Silicon  Metal,  A-351-806  

Companhia  Brastleira  Carbureto  De  Calcio 

Companhia  Ferrollgas  Minas  Gerais-Minasligas 

Eletrosilex  Belo  Horlzonte 

Ligas  de  Alummio  S.A. 

Rima  Industrial,  S/A 
Italy:  Certain  Pasta,  A-475-818 

Commercio-Rappresentanze-Export  S.r.i. 

F.  Divella  Molino  e  Pastifiao 

F.lli  De  Cecco  di  Filippo  Fara  S.  Martino  S.p.A. 

Industrie  Alimentari  Molisane  S.r.l. 

La  Molisana  Industrie  Alimentan  S.p.A. 

N.  Puglisi  &  F.  Industria  Paste  Alimentari  S.p.A. 

Pastificio  Antonio  Pallante  S.r.l. 

Pastificio  Fabianelli  S.p.A. 

Pastificio  Maltagliati  S.p.A. 

Pastificio  Riscossa  F.lli  Mastromauro  S.r.l. 

Rummo  S.p.A.  Pastificio  e  Molino 
Japan:  Electric  Cutting  Tools,  A-588-823  

Makita  Corporation 
Thailand:  Canned  Pineapple,  A-549-813 

Dole  Thailand 

Kuibun  Fruit  Canning  Company  Limited 

Malee  Sampran  Public  Company,  Ltd. 

Siam  Food  Products  Company  Ltd. 

Siam  Fruit  Canning  (1988)  Co.  Ltd. 

The  Thai  Pineapple  Public  Co.,  Ltd. 

Vita  Food  Factory  (1989)  Co.  Ltd. 
Thailand:  Butt-Weld  Pipe  Fittings,  A-549-807 

Thai  Benkan  Co.,  Ltd. 
The  People's  Republic  of  China:  Persulfates',  A-570-847 

FMC  Corporation 

Guangdong  Petroleum  Chemical  Import  &  Export  Corp. 

Sinochem  Jiangsu  Wuxi  Import  &  Export  Corp. 


7/1/97-6/30/98 


7/1/97-6/30/98 


7/1/97-6/30/98 
7/1/97-6/30/98 


7/1/97-6/30/98 
12/27/96-6/30/98 
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Period  to  be  reviewed 


Shanghai  Ai  Jian  Import  &  Export  Corp.  | 

•If  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  sebacic  aad  from  the  Peoples  Republic  of 
China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRO  entity  of  which  the  namea 
exporters  are  a  part. 

The  People's  Republic  of  China:  Sebacic  Acid*,  A-570-825  7/1/97-6/30/98 

Guangdong  Chemicals  Import  &  Expwrt  Corporation 
Sinochem  International  Chemicals  Company 
Sinochem  Jiangsu  Import  &  Export  Corporation 
Tianjin  Chemicals  Import  &  Export  Corporation 

*lf  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  persulfates  from  the  People's  Republic  ol 
China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity  of  v/hich  the  named 
exporters  are  a  part. 

Turt<ey:  Certain  Pasta,  A-489-805  7/1/97-6/30/98 

Maktas  Makarnacilik  ve  Tic.  A.S. 

Pastavilla  Kartal  Makarnactllk  Sanayi  ve  Ticaret  AS. 
The  United  Kingdom:  Industrial  Nitrocellutose,  A-412-803 7/1/97-6/30/98 

Imperial  Chemical  Industries  PLC 

Countervailing  Duty  Proceedings 

Italy:  Certain  Pasta,  C-475-819 1/i/97-i2-'3l/97 

Delverde,  Sri. 

Pastifk:io  Maltagliati  S.p.A. 

PastifKto  RIscossa  F.lli  Mastromauro  S.r.l. 

Tamma  Industrie  Alimentari,  SrL 


Suspension  Agreements 


None 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  order 
under  section  351.211  or  a 
determination  under  section  351.218(d) 
(sunset  review),  the  Secretary,  if 
requested  by  a  domestic  interested  party 
within  30  days  of  the  date  of  publication 
of  the  notice  of  initiation  of  the  review, 
we  will  determine,  whether 
antidumping  duties  have  been  absorbed 
by  an  exporter  or  producer  subject  to  the 
review  if  the  subject  merchandise  is 
sold  in  the  United  States  through  an 
importer  that  is  affiliated  with  such 
exporter  or  producer.  The  request  must 
include  the  name(s)  of  the  exporter  or 
producer  for  which  the  inquiry  is 
requested. 

For  transition  orders  defined  in 
section  751(c)(6)  of  the  Act,  the 
Secretary  will  apply  paragraph  (j)(l)  of 
this  section  to  any  administrative 
review  initiated  in  1996  or  1998  (19  CFR 
351.213(j)(l-2)). 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR 
351.221(c)(l)(i). 


Dated:  August  21,  1998. 

Maria  Harris  Tildon, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  98-23090  Filed  8-26-98;  8:45  am] 

BILUNG  CODE  3S10-0S-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-603] 

Iron  Construction  Castings  from 
Canada:  Notice  of  Recission  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Recission  of 
Antidumping  Duty  Administrative 
Review. 

EFFECTIVE  DATE:  August  27,  1998. 
SUMMARY:  On  April  24,  1998,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (63  FR  20378)  a  notice 
announcing  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  iron 
construction  castings  from  Canada, 
covering  the  period  March  1,  1997 
through  February  28,  1998,  and  one 
manufacturer/exporter  of  the  subject 
merchandise,  Canada  Pipe  Company 
Limited,  and  its  subsidiaries,  Bibby  Ste. 


Croix,  LaPerle  Foundry',  Fonderie  Grand 
Mere,  and  Clow  Canada.  This  review 
has  now  been  rescinded  as  a  result  of 
Canada  Pipe  Company  Limited's 
withdrawal  of  its  request  for  an 
administrative  review. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexander  Amdur,  Office  of  AD/C\T) 
Enforcement,  Group  II,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC.  20230. 
telephone:  (202)  482-5346. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  31,  1998,  Canada  Pipe 
Company  Limited,  a  manufacturer/ 
exporter  of  the  subject  merchandise, 
requested  an  administrative  review  of 
the  antidumping  duty  order  on  iron 
construction  castings  from  Canada  in 
accordance  with  19  CFR  351.213(b).  On 
April  24,  1998,  in  accordance  with  19 
CFR  351.221(c)(l)(i),  we  initiated  an 
administrative  review  of  this  order  for 
the  period  March  1,  1997  through 
February  28,  1998.  On  July  31,  1998. 
Canada  Pipe  Company  Limited 
withdrew  its  request  for  this  review. 

Recission  of  Review 

The  Department's  regulations  at  19 
CFR  351.213(d)(1)  provide  that  a  party 
may  withdraw  its  request  for  review- 
within  90  days  of  the  Gate  of  publication 
of  the  notice  of  initiation  of  the 
requested  review,  or  at  a  later  date  if  the 
Department  determines  that  such  an 
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extended  time  is  reasonable.  Canada 
Pipe  Company  Limited  withdrew  its 
request  for  review  after  the  90  day 
period.  However,  the  Department  has 
determined  to  grant  the  request  to 
rescind  the  review  because  Canada  Pipe 
Company  Limited  was  the  only  party  to 
request  the  review,  and  withdrew  its 
request  shortly  after  the  90  day  period; 
no  party  objected  to  the  recission;  and 
it  otherwise  is  reasonable  to  rescind  the 
review  based  on  Canada  Pipe  Company 
Limited's  withdrawal  at  this  time. 

This  determination  is  issued  and 
published  in  accordance  with  section 
751  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1675)  and  19  CFR 
351.213(d)(4). 

Dated:  August  21.  1998. 
Maria  Harris  Tiidon, 

Acting  Deputy  Assistant  Secretary  Import 
Administration. 

|FR  Doc.  98-23091  Filed  8-26-98;  8:45  am) 
BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.D.080498D] 

Caribbean  Fishery  Management 
Council  and  National  Marine  Fisheries 
Service;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  hearings  and 

public  meeting. 

SUMMARY:  The  Caribbean  Fishery 
Management  Council  (Council)  will 
convene  public  hearings  on  its  draft 
Essential  Fish  Habitat  (EFH)  Generic 
Amendment  to  the  Fishery  Management 
Plans  of  the  U.S.  Caribbean  (draft 
Generic  EFH  Amendment).  The  Council 
is  developing  its  EFH  Generic 
Amendment  to  address  EFH-related 
requirements  of  the  Magnuson-Steven 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act). 

NMFS  is  developing  an  EFH 
recommendation  to  the  Coimcil  on  i's 
Generic  EFH  Amendment  in  accordance 
with  the  requirements  of  the  Magnuson- 
Stevens  Act.  The  NMFS  EFH 
recommendation  to  the  Council  will 
involve  NMFS"  review  of,  and 
comments  on,  the  Council's  draft 
Generic  EFH  Amendment.  The  NMFS 
recommendation  to  the  Council  will  be 
available  for  pubUc  distribution  on 
August  31.  1998,  and  also  will  be 
available  to  the  public  at  the  Council's 
hearings.  NMFS  will  hold  a  public 


hearing  on  its  draft  EFH 
recommendation  immediately  following 
the  Council's  public  hearing  of 
September  2,  1998,  in  St.  Croix,  U.S. V.I. 
DATES:  Written  comments  on  the 
Council's  draft  Generic  EFH 
Amendment  will  be  accepted  through 
September  15,  1998.  Written  comments 
on  the  NMFS  draft  EFH 
recommendations  will  be  accepted 
through  September  15,  1998.  The 
Council's  public  hearings  will  be  held 
on  August  31.  and  on  September  1,2, 
3,  and  8,  1998.  NMFS  will  hold  a  public 
hearing  on  its  draft  EFH 
recommendation  on  September  2,  1998 
following  the  Council's  public  hearing 
in  St.  Croix,  U.S.V.L 
ADDRESSES:  The  hearings  will  be  held  in 
the  U.S. Virgin  Islands  and  in  Puerto 
Rico.  For  specific  hearing  locations  and 
times,  see  SUPPLEMENTARY  INFORMATION. 
Copies  of  the  Council's  draft  Generic 
EFH  Amendment  can  be  obtained  by 
calling  the  Council  at  (787)  766-5926. 
Written  comments  on  the  draft  Generic 
EFH  Amendment  should  be  sent  to  the 
Caribbean  Fishery  Management  Council, 
268  Munoz  Rivera  Avenue,  Suite  1108, 
San  Juan,  Puerto  Rico  00918-2577;  fax 
(787)  766-6239.  Copies  of  the  NMFS 
draft  EFH  recommendation  can  be 
obtained  by  calling  the  Habitat 
Conservation  Division,  NMFS  Southeast 
Region,  at  (727)  570-5317.  Written 
comments  on  the  NMFS  draft  EFH 
recommendation  should  be  addressed 
to:  Habitat  Conservation  Division, 
NMFS  Southeast  Region,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702-2432.  Comments 
should  be  marked  to  indicate  "Draft 
EFH  Recommendation  to  CFMC." 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  draft  Generic  EFH 
Amendment,  contact  the  Caribbean 
Fishery  Management  Council,  268 
Munoz  Rivera  Avenue,  Suite  1108,  San 
Juan,  Puerto  Rico  00918-2577; 
telephone  (787)  766-5926;  fax  (787) 
766-6239.  For  information  on  the  NMFS 
draft  EFH  recommendation,  contact  the 
Habitat  Conservation  Division,  NMFS 
Southeast  Region,  9721  Executive 
Center  Drive  N.,  St.  Petersburg,  FL 
33702-2432;  telephone  (727)  570-5317. 
SUPPLEMENTARY  INFORMATION:  The 
Council  will  hold  six  public  hearings  on 
a  draft  Generic  EFH  Amendment 
addressing  EFH  in  the  U.S.  Caribbean. 
The  Generic  EFH  Amendment  would 
amend  all  of  the  Council's  approved  and 
implemented  fishery  management  plans 
(FMPs)  to  address  the  EFH  requirements 
of  the  Magnuson-Stevens  Act.  The 
description  and  identification  of  EFH 
for  these  FMPs  is  mandated  by  sections 
303(a)(7)  and  305  (b)  of  the  Magnuson- 


Stevens  Act.  The  following  is  a 
summary  of  the  draft  Generic  EFH 
Amendment: 

1.  EFH  is  identified  and  described 
based  on  areas  where  various  life  stages 
of  the  17  selected  managed  species  and 
the  coral  complex  commonly  occur.  The 
selected  species  are:  Nassau  grouper, 
Epinephelus  striatus,  red  hind, 
Epinephelus  guttatus,  coney, 
Epinephelus  fulvus,  yellowrtail,  Ocyurus 
chrysunis,  mutton,  Lutjanus  analis, 
school  master,  Lutjanus  apodus,  grey 
snapper,  Lutjanus  griseus,  silk  snapper, 
Lutjanus  vivants,  butterfly  fish, 
Chaetodon  sprattus,  squirrel  fish. 
Holocentrus  ascensionis,  white  grunt, 
Haemulon  plumber,  queen  triggerfish, 
Balistes  vetula,  tilefish,  Malacanthus 
plumieri,  redtail  parrot  fish,  Sparisoma 
chrysopterum,  trunk  fish,  Lactophrys 
quadricornis,  spiny  lobster,  Panulirus 
argus,  and  queen  conch,  Strombus 
gigas. 

2.  The  selected  species  represent 
some  of  the  key  species  under 
management  by  the  Council. 
Collectively,  these  species  commonly 
occur  throughout  all  the  marine  and 
estuarine  waters  of  the  U.S.  Caribbean. 
EFH  for  the  remaining  managed  species 
will  be  addressed  in  future  FMP 
amendments,  as  appropriate. 

3.  EFH  is  defined  as  everywhere  that 
the  above  managed  species  commonly 
occur.  Because  these  species 
collectively  occur  in  all  habitats  of  the 
U.S.  Caribbean,  the  EFH  includes  all 
waters  and  substrates  (mud,  sand,  shell, 
rock,  and  associated  biological 
communities),  including  subtidal 
vegetation  (seagrasses  and  algae)  and 
adjacent  intertidal  vegetation  (wetland 
£md  mangroves).  Therefore,  EFH 
includes  virtually  all  marine  waters  and 
substrates  (mud,  shell,  rock,  coral  reefs, 
and  associated  biological  communities) 
from  the  shoreline  to  the  seaward  limit 
oftheEEZ. 

4.  Threats  to  EFH  firom  fishing  and 
nonfishing  activities  are  identified. 

5.  Whenever  possible,  options  to 
conserve  and  enhance  EFH  are  provided 
and  reseeurch  needs  are  identified. 

6.  No  management  measures  and, 
therefore,  no  regulations  are  proposed  at 
this  time.  Fishing-related  management 
measures  to  minimize  any  identified 
impacts  are  deferred  to  future 
amendments  when  the  Council  has  the 
information  necessary  to  decide  if  the 
measures  are  practicable. 

Hearings 

The  Council  hearings  will  be  held  in 
the  following  locations  and  times: 

Monday,  August  31,  1998,  firom  7-10 
p.m.  at  the  Legislature  Building  in  Cruz 
Bay,  St.  John,  U.S.V.L; 
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Tuesday,  September  1,  1998,  from  7- 
10  p.m.,  at  the  Legislature  Building  in 
Charlotte  Amalie,  St.  Thomas,  U.S.V.I.; 

Wednesday,  September  2,  1998,  from 
7-10  p.m..  at  the  Conference  Room  of 
the  Caravelle  Hotel,  in  St.  Croix. 
U.S.V.I.; 

Thursday.  September  3.  1998,  from  7- 
10  p.m.,  at  the  Conference  Room  of  the 
Holiday  Inn  Hotel  in  Mayaguez,  Puerto 
Rico  (Holiday  Inn  Hotel  address  is  2701 
Highway  Number  2,  Mayaguez,  Puerto 
Rico  00680); 

Tuesday,  September  8.  1998.  from  1- 
3  p.m..  at  the  Casa  Alcaldia  of  Fajardo, 
Fajardo.  Puerto  Rico;  and 

Tuesday,  September  8,  1998,  from  7- 
10  p.m.,  at  the  Travelodge  Hotel  in  Isla 
Verde,  Puerto  Rico  (Travelodge  Hotel 
address  is  1313  Isla  Verde  Avenue, 
Carolina,  Puerto  Rico). 

NMFS  is  developing  an  EFH 
recommendation  to  the  Council  in 
accordance  with  the  requirements  of  the 
Magnuson-Stevens  Act.  The  NMFS  EFH 
recommendation  to  the  Council 
involves  a  review  of,  and  comments  on, 
the  Council's  draft  Generic  EFH 
Amendment.  The  NMFS  draft 
recommendation  to  the  Council  will  be 
available  for  public  distribution  on 
August  31.  1998,  and  will  be  available 
at  the  Council's  public  hearings.  Copies 
may  be  requested  from  the  NMFS 
Habitat  Conservation  Division  (see 
ADDRESSES).  Written  comments  on  the 
NMFS  draft  EFH  recommendation  may 
be  sent  to  the  NMFS  Habitat 
Conservation  Division.  Southeast 
Region  (see  ADDRESSES).  A  public 
hearing  will  be  held  on  the  draft  NMFS 
EFH  recommendation  immediately 
following  the  Council's  September  2, 
1998,  public  hearing  in  St.  Croix, 
U.S.V.I. 

Special  Accommodation 

The  hearings  are  open  to  the  public, 
and  will  be  conducted  in  English.  They 
are  physically  accessible  to  people  with 
disabilities.  For  more  information  or 
requests  for  sign  language  interpretation 
or  other  auxiliary  aids,  please  contact 
Mr.  Miguel  A.  Rolon  at  the  council  at 
least  5  days  prior  to  the  meeting  dates 
(see  FOR  FURTHER  INFORMATION  CONTACT). 

Dated:  August  21,  1998. 
Gary  C.  Matlock. 

Director,  Office  of  Sustainable  Fisheries. 

National  Marine  Fisheries  Service. 

[FR  Doc.  98-23015  Filed  8-24-98;  2:48  pm) 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  081298B] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Receipt  of  applications  for 
scientific  research  permits  (1169.  1175) 
and  a  modification  to  a  scientific 
research  permit  (990);  Issuance  of 
scientific  research  permits  (1126.  1156) 
and  a  modification  to  a  scientific 
research  permit  (1116) 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement:  NMFS 
has  received  permit  applications  from: 
U.S.  Forest  Service.  Mt.  Hood  National 
Forest  at  Sandy,  OR  (MHNF)(1169)  and 
U.S.  Forest  Service,  Gifford  Pinchof 
National  Forest  at  Vancouver,  WA 
(GPNF)(1175);  NMFS  has  received  an 
application  for  a  modification  to  an 
existing  permits  from  the  U.S.  Fish  and 
Wildlife  Service,  California  State  Office, 
Sacramento,  CA  (FWS)(990);  NMFS  has 
issued  permits  to:  Washington 
Department  of  Fish  and  Wildlife  at 
Olympia.  WA  (WDFW)(n26)  and  the 
U.S.  Environmental  Protection  Agency 
(EPA)  (1156);  and  NMFS  has  issued  a 
modification  to  a  scientific  research 
permit  to  Public  Utility  District  No.  1  of 
Douglas  County  (PUDDC)(1116). 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  the 
applications  must  be  received  on  or 
before  September  28.  1998. 

ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

For  permit  990:  Protected  Species 
Division,  NMFS,  777  Sonoma  Avenue, 
Room  325,  Santa  Rosa,  CA  95404-6528 
(707-575-6066). 

For  permits  1116,  1126,  1156,  1169, 
and  1175:  Protected  Resources  Division 
(PRD),  F/NW03.  525  NE  Oregon  Street. 
Suite  500,  Portland,  OR  97232-4169 
(503-230-5400). 

All  documents  may  also  be  reviewed 
by  appointment  in  the  Office  of 
Protected  Resources,  F/PR3,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3226  (301-713-1401). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
permit  990:  Tom  Hablett,  Protected 
Resources  Division,  (707-575-6066). 


For  permit  1126;  Robert  Koch, 
Portland,  OR  (503-230-5424). 

For  permits  1116,  1156,  1169.  and 
1185:  Tom  Lichatowich,  Portland,  OR 
(503-230-5438). 
SUPPLEMENTARY  INFORMATION: 

Authority 

Permits  are  requested  under  the 
authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-Iisted  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

Those  individuals  requesting  a 
hearing  on  these  requests  for  permits 
should  set  out  the  specific  reasons  why 
a  hearing  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
NOAA.  All  statements  and  opinions 
contained  in  the  below  application 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Issuance  of  these  permits  and 
modifications,  as  required  bv  the  ESA. 
was  based  on  a  finding  that  such 
permits,  modifications:  (1)  Were  applied 
for  in  good  faith;  (2)  would  not  operate 
to  the  disadvantage  of  the  listed  species 
which  are  the  subject  of  the  permits: 
and  (3)  are  consistent  with  the  purposes 
and  policies  set  forth  in  section  2  of  the 
ESA.  These  permits  and  modifications, 
were  also  issued  in  accordance  with  and 
are  subject  to  parts  217-222  of  Title  50 
CFR,  the  NMFS  regulations  governing 
listed  species  permits. 

Species  Covered  in  This  Notice 

The  following  species  are  covered  in 
this  notice:  Chinook  salmon 
[Oncorhynchus  tshai^ytscha).  Coho 
salmon  (Oncorhynchus  kJsutch),  and 
Steelhead  trout  [Oncorhynchus  mykjss). 

To  date,  protective  regulations  for 
threatened  lower  Columbia  River  (LCR) 
steelhead  under  section  4(d)  of  the  ESA 
have  not  been  promulgated  bv  NMFS. 
This  notice  of  receipt  of  applications 
requesting  takes  of  this  species  is  issued 
as  a  precaution  in  the  event  that  NMFS 
issues  protective  regulations  that 
prohibit  takes  of  threatened  LCR 
steelhead.  The  initiation  of  a  30-day 
public  comment  period  on  these 
applications,  including  their  proposed 
takes  of  threatened  LCR  steelhead,  does 
not  presuppose  the  contents  of  the 
eventual  protective  regulations. 

New  Applications  Received 

MHNF  (1169)  requests  ?.  5-year  permit 
for  a  direct  take  of  adult  and  juvenile, 
threatened,  LCR  steelhead  associated 
with  four  routine  fish  distribution  and 
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monitoring  research  studies.  The 
proposed  studies  will  produce  essential 
stock  status  data  needed  to  manage 
programs  for  the  recovery  of  listed  fish. 
Study  1  is  located  in  the  Clackamas 
River  and  involves  adult  spawning 
surveys,  juvenile  trapping  and  tagging 
work  as  well  as  juvenile  presence/ 
absence  surveys  using  snorkeling  and 
electrofishing  techniques.  Study  2  is 
located  in  the  Hood  River  Ranger 
District  and  involves  snorkel 
distribution  surveys  as  well  as  trapping 
and  tagging  juveniles.  Study  3  is  located 
in  the  Zig  Zag  Ranger  District  and 
involves  adult  spawning  surveys, 
juvenile  trapping,  electrofishing,  tagging 
and  a  lethal  take  of  juveniles  for  genetic 
analysis.  Study  4  involves  presence/ 
absence  surveys  in  the  Mt  Hood 
National  Forest.  ESA-listed  juvenile  fish 
indirect  mortalities  associated  with  the 
research  are  also  requested. 

GPNF  (1175)  requests  a  5-year  permit 
for  a  direct  take  of  juvenile,  threatened, 
LCR  steelhead  associated  with  two 
research  studies.  The  scientific  research 
will  provide  necessary  information  to 
assess  the  impact  of  proposed  land  use 
activities  on  ESA-listed  fish.  The 
purpose  of  Study  1  is  to  conduct  fish 
distribution,  fish  species  presence/ 
absence,  and  habitat  quality  surveys  on 
streams  across  the  forest.  The  purpose  of 
Study  2  is  to  evaluate  the  biological 
benefits  of  fish  habitat  improvement 
projects.  ESA-listed  fish  are  proposed  to 
be  observed  or  captured  (using  seines  or 
electrofishing),  examined,  and  released. 
ESA-listed  fish  are  also  proposed  to  be 
relocated  away  from  stream 
rehabilitation  project  areas  in  the  course 
of  conducting  the  research.  ESA-listed 
juvenile  fish  indirect  mortalities 
associated  with  the  research  are  also 
requested. 

Modification  Request  Received 

FWS  requests  modification  1  to 
permit  990  for  authorization  to  include 
takes  of  juvenile,  endangered, 
Sacramento  River  winter-run  chinook 
salmon  associated  with  fish  population 
studies  in  Battle  Creek,  a  tributary  to  the 
Sacramento  River.  The  studies  consist  of 
four  tasks  for  which  ESA-listed  fish  are 
proposed  to  be  taken:  (1)  emergence/ 
emigration  size  and  timing:  (2) 
production  estimates;  (3)  collection  of 
tissue  samples  for  genetic  analysis;  and 
(4)  investigation  of  potential  limiting 
factors  for  survival.  ESA-listed  juvenile 
fish  are  proposed  to  be  observed  or 
captured,  anesthetized,  handled, 
allowed  to  recover  from  the  anesthetic, 
and  released.  ESA-listed  juvenile 
salmon  indirect  mortalities  are  also 
requested.  Modification  1  is  requested 
to  be  valid  for  the  duration  of  the 


permit.  Permit  990  expires  on  June  30, 
2001. 

Permits  and  Modifications  Issued 

Notice  was  published  on  June  10, 
1998  (63  PR  31739),  that  an  application 
had  been  filed  by  the  PUDDC,  for 
Modification  1  to  permit  1116. 
Modification  1  was  issued  on  August 
11,  1998,  and  authorizes  PUDDC  an 
increase  in  the  take  of  juvenile, 
endangered,  upper  Columbia  River 
steelhead  associated  with  a  new  study 
designed  to  inventory  fish  species  in 
Wells  reservoir  on  the  Columbia  River. 
ESA-listed  fish  will  be  observed  by 
SCUBA  divers  or  collected  in  beach 
seines,  anesthetized,  examined,  allowed 
to  recover,  and  released.  Modification  1 
is  valid  for  the  duration  of  the  permit. 
Permit  1116  expires  on  December  31, 
2002. 

Notice  was  published  on  February  19, 
1998  (63  FR  8435).  that  an  apphcation 
had  been  filed  by  WDFW  for  a  scientific 
research  permit.  Permit  1126  was  issued 
to  WDFW  on  August  11,  1998,  and 
authorizes  WDFW  an  annual  direct  take 
of  adult  and  juvenile,  threatened, 
naturally  produced  and  artificially 
propagated,  Snake  River  spring/summer 
chinook  salmon  and  juvenile, 
threatened.  Snake  River  fall  chinook 
salmon  associated  with  scientific 
research  conducted  in  the  Snake  River 
Basin  in  WA.  The  purpose  of  the 
research  is  to  monitor  and  evaluate  the 
success  of  hatchery  supplementation 
programs  in  the  region,  as  well  as 
naturally  produced  fish  populations, 
and  to  identify  factors  that  are  limiting 
ESA-listed  fish  productivity.  In  addition 
to  non-lethal  takes,  an  annual  lethal  take 
of  ESA-listed  juvenile  fish  is  authorized 
for  morphometric,  meristic,  pathologic, 
and  electrophoretic  studies.  Permit  1126 
expires  on  December  31,  2002. 

Notice  was  published  on  June  19, 
1998  (63  FR  33632),  that  an  application 
had  been  filed  by  EPA  for  a  5-year 
research/enhancement  permit.  Permit 
1156  was  issued  on  August  14,  1998, 
and  authorizes  takes  of  juvenile, 
threatened,  southern  Oregon/northern 
California  coast  coho  salmon;  juvenile, 
threatened,  naturally  produced  and 
artificially  propagated,  Snake  River 
spring/summer  chinook  salmon;  and 
juvenile,  threatened.  Snake  River  fall 
chinook  salmon  associated  with 
research  designed  to  collect  data  in  the 
Rogue  and  Snake  Rivers.  ESA-listed  fish 
are  proposed  to  be  captured  using 
electrofishing,  examined,  and  released. 
The  data  will  be  used  to  enforce  the 
Clean  Water  Act  which  will  increase  the 
recovery  potential  of  listed  species. 
Permit  1156  expires  on  December  31, 
2002. 


Dated:  August  20,  1998. 
Kevin  Collins, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources.  National  Marine 
Fisheries  Service. 

[FR  Doc.  98-22949  Filed  8-26-98:  8:45  am] 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

[DocKet  No.  980212036-8172-03] 

Extension  of  Comment  Period  for 
Request  for  Comments  on  tfie 
Enhancement  of  the  .us  Domain  Space 

agency:  National  Telecommunications 

and  Information  Administration, 

Commerce. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  On  August  4,  1998,  the 
National  Telecommunications  and 
Information  Administration  (NTTA) 
published  a  Notice  and  Request  for 
Comments  on  the  Enhancement  of  the 
.us  Domain  Space  (Notice),  63  FR  41547 
(1998).  The  Notice  asked  for  public 
comments  through  September  3,  1998. 
As  a  result  of  numerous  requests  from 
the  public,  NTIA  is  extending  for  30 
days  the  period  for  filing  public 
comments.  The  comment  period  for  the 
Notice  will  now  close  on  October  5, 
1998. 

DATES:  Written  comments  are  requested 
by  October  5,  1998. 

ADDRESSES:  The  Department  invites  the 
public  to  submit  written  comments  in 
paper  or  electronic  form.  Comments 
may  be  mailed  to  Karen  Rose,  Office  of 
International  Affairs  (OIA).  National 
Telecommunications  and  Information 
Administration  (NTIA).  Room  4701, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20230.  Paper 
submissions  should  include  a  version 
on  diskette  in  ASCII,  Word  Perfect 
(please  specify  version),  or  Microsoft 
Word  (please  specify  version)  format. 
Comments  submitted  in  electronic  form 
may  be  sent  to  usdomain@ntia.doc.gov. 
Electronic  comments  should  be 
submitted  in  the  formats  specified 
above. 

Comments  received  will  be  posted  on 
the  NTIA  website  at  http:// 
yvww.ntia.doc.gov.  Detailed  information 
on  electronic  fiUng  is  available  at  http:/ 
/mivw.  ntia.doc.go  v/e filing/. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Rose.  NTIA/OIA.  (202)  482-0365. 
SUPPLEMENTARY  INFORMATION:  On  August 
4. 1998.  NTIA  published  "Requests  for 
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Comments  on  the  Enhancement  of  the 
.us  Domain  Space,"  63  FR  41547  (1998) 
(also  posted  at  http://www.ntia.doc.gov/ 
ntiahome/domainname/usrfc/ 
dotusrfc.htm).  The  Notice  sought 
comments  regarding  ways  to  make  the 
.us  domain  more  attractive  to  American 
businesses.  Since  that  time,  NTIA  has 
received  a  number  of  requests  to  extend 
the  comment  period  to  allow  more  time 
to  address  the  issues  on  which  NTIA 
solicited  public  comment.  Because  of 
these  expressions  of  interest,  NTIA  is 
extending  the  comment  period  for  an 
additional  30  days  to  afford  parties  a 
full  opportunity  to  respond  to  the 
important  issues  presented  in  the 
Notice. 

Dated:  August  21,  1998. 
Kathy  Smith, 
Acting  Chief  Counsel. 
|FR  Doc.  98-22970  Filed  8-26-98;  8:45  ami 

BILUNG  CODE  3510-60-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Invention  for 
Licensing;  Government-Owned 
Invention 

AGENCY:  Department  of  the  Navy,  DoD. 
action:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy. 

U.S.  Patent  Application  Serial  No.  08/ 
725,211  entitled  "Parallel  Contact 
Patterning  Using  Nanochannel  Glass" 
Navy  Case  No.  76,713. 

U.S.  Patent  Application  Serial  No.  08/ 
725,213  entitled  "Nanochannel  Glass 
Replica  Membranes"  Navy  Case  No. 
76,715. 

ADDRESSES:  Requests  for  copies  of  the 
patent  applications  cited  should  be 
directed  to  the  Naval  Research 
Laboratory,  Code  3008.2,  4555  Overlook 
Avenue,  S.VV.,  Washington,  D.C.  20375- 
5320,  and  must  include  the  Navy  Case 
number. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  H.  Rein,  Head,  Technology 
Transfer  Office,  NRL  Code  1004,  4555 
Overlook  Avenue,  S.VV.,  Washington, 
D.C.  20375-5320,  telephone  (202)  767- 
7230. 

Authority:  35  U.S.C.  207,  37  CFR  Part  404. 


Dated:  August  17.  1998. 
Ralph  W.  Corey. 

Lieutenant  Commander.  Judge  Advocate 
General's  Corps.  L'.S.  \'a\y.  Federal  Register 
Liaison  Officer. 

|FR  Doc.  98-23049  Filed  8-26-98;  8:45  am] 
BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Secretary  of  the  Navy's 
Advisory  Subcommittee  on  Naval 
History 

AGENCY:  Department  of  the  Na\7,  DOD. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Secretary  of  the  Navy's 
Advisory  Sub-Committee  on  Naval 
Histor>-  will  meet  to  review  naval 
historical  activities.  This  meeting  will 
be  open  to  the  public. 

DATES:  The  meeting  will  be  held  on 
Thursday,  September  17,  1998,  from 
8:00  a.m.  to  4:00  p.m.,  and  Friday. 
September  18.  1998,  from  8:00  a.m.  to 
4:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Building  1  of  the  Naval  Historical 
Center,  Washington  Navy  Yard. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Director  of  Naval  Histon,',  901  M  Street 
SE,  Bldg.  57,  Washington  Navy  Yard, 
Washington,  DC  20374-5060,  or  call  Dr. 
William  S.  Dudley  at  (202)  433-2210. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2),  notice  is  hereby  given  that  the 
Secretary  of  the  Navy's  Advisory 
Subcommittee  on  Naval  History,  a 
subcommittee  of  the  Department  of 
Defense  Historical  Advisory  Committee, 
will  meet  to  review  naval  historical 
activities  since  the  last  meeting  of  the 
Advisory  Subcommittee  on  Naval 
History  on  18  and  19  September  1997. 
and  to  make  comments  and 
recommendations  on  these  activities  to 
the  Secretary  of  the  Navy.  This  meeting 
will  be  open  to  the  public. 

Dated:  August  17,  1998. 
Ralph  W.  Corey, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps.  U.S.  .\a\.y.  Federal  Register 
Liaison  Officer. 

|FR  Doc.  98-22957  Filed  8-26-98;  8:45  ami 

BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Board  of  Advisors  to 
the  President,  Naval  War  College 

AGENCY:  Department  of  the  Navy,  DoD 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Board  of  .advisors  to  the 
President.  Naval  War  College,  will  meet 
to  discuss  educational,  doctrinal,  and 
research  policies  and  programs  at  the 
Naval  War  College,  This  meeting  will  be 
open  to  the  public. 
DATES:  The  meeting  will  be  held  on 
September  17,  1998,  from  1:00  p  m.  to 
5:00  p.m.,  and  on  September  18,  1998, 
from  8:00  a.m  to  5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
Conolly  Hall.  Naval  War  College.  686 
Gushing  Road.  Newport,  Rhode  Island. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Mary  E.  Estabrooks.  Assistant  to  the 
Dean  of  Academics.  Naval  War  College, 
686  Gushing  Road,  Newport,  Rl.  02841- 
1207,  telephone  number:  (401)  841- 
3589. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  meeting  is  provided  per  the 
Federal  .advisory  Committee  kcX  (5 
U.S.C.  App.  2)  The  purpose  of  the  Board 
of  Advisors  meeting  is  to  elicit  advice 
on  educational,  doctrinal,  and  research 
policies  and  programs  The  agenda  will 
consist  of  presentations  and  discussions 
on  the  curriculum,  programs  and  plans 
of  the  College  since  the  last  meeting  of 
the  Board  on  21  November  1997. 

Dated:  .August  17.  1998. 

Ralph  W.  Corey. 

Lieutenant  Commander.  Judge  Advocate 
General's  Corps,  i '  S  .Xavy.  Federal  Register 
Liaison  Officer 

|FR  Doc.  98-22958  Filed  8-26-98,  8.45  am) 

BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Office  of  Management;  Performance 
Review  Board  Membership 

agency:  Department  of  Education. 
ACTION:  Notice  of  Memberstiip  of  the 
Performance  Review  Board  (PRB). 

summary:  The  Secretary  announces  the 
names  of  members  of  the  PRB  for  the 
Department  of  Education.  Under  5 
U.S.C.  4314  (c)  (1)  through  (5),  each 
agency  is  required  to  establish  one  or 
more  Senior  Executive  Service  (SES) 
PRBs.  The  PRB  reviews  and  evaluates 
the  initial  appraisal  of  a  s:_-nior 
executi\e's  performance  along  with  any 
comments  by  senior  executives  and  any 
higher  level  executive  and  makes 
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recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  e.xecutive,  including  making 
recommendations  on  performance 
awards. 

The  PRB  is  also  responsible  for 
providing  recertification 
recommendations  for  career  SES 
appointees  in  accordance  with  5  IJ.S.C. 
3393  (a)  and  5  CFR  317.504  (fl. 
Recommendations  on  SES  pay  level 
adjustments  are  al.so  made  by  the  PRB. 

Membership 

The  following  executives  of  the 
Department  of  Education  have  been 
selected  to  serve  on  the  Performance 
Review  Board  of  the  Department  of 
Education:  Steven  Schatken.  Chair, 
Judith  Heumann.  Co-Chair.  Mary  Ellen 
Dix.  Philip  Link,  Susan  Craig.  Steven 
VVinnick,  Jeanette  Lim,  Carol  Cichovvski. 
Thomas  Skelly,  Larry  Oxendine,  Linda 
Paulsen,  John  Higgins,  Steven 
McNamara,  Mary  Jean  LeTendre. 
William  Modzeleski.  Patricia  Guard. 
Joseph  Conaty,  Edward  Fuentes,  Dennis 
Berry.  William  Smith,  Hazel  Piers, 
Diane  Rossi,  Linda  Roberts,  Raymond 
Pierce,  Thomas  Hehir,  D.  Jean  Veta, 
Claudio  Prieto.  The  following 
executives  have  been  selected  to  serve 
as  alternate  members  of  the  PRB:  Jeanne 
Van  V'landren.  Ricky  Takai,  Arthur 
Coleman.  Curtis  Richards. 

FOR  FURTHER  INFORMATION  CONTACT: 

Althea  Watson,  Director,  Executive 
Resources  Team,  Human  Resources 
Group,  Office  of  Management, 
Department  of  Education,  Room  1135, 
FOB-IOB.  fiOO  Independence  Avenue, 
SW,  Washington,  DC  20202,  Telephone: 
(202)  401-0546.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-HOO-877-8339 
between  H  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 

http://www.ed.gov/news.html 

To  use  the  pdf  vou  must  have  the  Adobe 

Acrobat  Reader  Program  with  Search. 

which  isavailaf'e  free  at  either  of  the 


previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530,  toll  free,  at  1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Dated:  August  21,  1998, 
Richard  \V.  Riley, 
Sf'cretary  of  Education. 
IFK  Doc.  98-22964  Filed  8-26-98;  8:45  am] 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Availability  of  the  Draft  Environmental 
Impact  Statement  for  the  Production  of 
Tritium  in  a  Commercial  Light  Water 
Reactor 

agency:  Department  of  Energy, 
action:  Notice  of  Availability  and 

Public  Meetings. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  the  availability  of  the 
Draft  Environmental  Impact  Statement 
(EIS)  for  the  Production  of  Tritium  in  a 
Commercial  Light  Water  Reactor 
(hereafter  referred  to  as  the  CLWR  Draft 
EIS).  and  the  dates  and  locations  for 
public  meetings  to  receive  comments  on 
the  CLWR  Draft  EIS.  The  purpose  of  the 
CLWR  Draft  EIS  is  to  evaluate  the 
environmental  impacts  associated  with 
producing  tritium  at  one  or  more 
commercial  light  water  reactors. 
Tritium,  a  radioactive  gas,  is  a  necessary 
component  of  every  weapon  in  the 
Nation's  nuclear  weapons  stockpile. 

ADDRESSES  AND  FOR  FURTHER 
INFORMATION  CONTACT:  A  copy  of  the 
CLWR  Draft  EIS  and/or  its  Summary 
may  be  obtained  upon  request  by  mail 
(U.S.  Department  of  Energy,  Commercial 
Light  Water  Reactor  Project  Office,  Attn: 
Mr.  Jay  Rose.  P.O.  Box  44539. 
Washington,  D.C.  20026-4539).  by  fax 
(1-800-631-0612),  by  phone  (1-800- 
332-0801).  or  electronically  (CLWR  web 
site:  http://www.dp.doe.gov/dp-62). 

Specific  information  regarding  the 
public  meetings  can  be  obtained  by 
calling  1-800-332-0801.  writing  to  the 
address  above,  or  electronically  via  the 
CLWR  web  site:  http:// 
www.dp.doe.gov/dp-62. 

For  general  information  on  the  DOE 
NEPA  process,  please  contact:  Carol  M. 


Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance.  EH-42.  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585.  (202)  586-4600 
or  leave  a  message  at  (800)  472-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  is  responsible  for 
supplying  nuclear  materials  for  strategic 
defense  needs  and  for  ensuring  that  the 
nuclear  weapons  stockpile  remains  safe 
and  reliable.  Tritium,  a  radioactive 
isotope  of  hydrogen,  is  an  essential 
component  of  every  nuclear  weapon  in 
the  current  and  projected  U.S.  nuclear 
weapons  stockpile.  Unlike  other 
materials  used  in  nuclear  weapons, 
tritium  decays  rapidly,  at  a  rate  of  5.5 
percent  per  year.  Accordingly,  as  long  as 
the  Nation  relies  on  a  nuclear  deterrent, 
the  tritium  in  each  nuclear  weapon 
must  be  replenished  periodically. 
Currently,  the  U.S.  nuclear  weapons 
complex  does  not  have  the  capability  to 
produce  the  amounts  of  tritium  that  will 
be  required  to  support  the  Nation's 
stockpile. 

The  CLWR  Draft  EIS  evaluates  the 
environmental  impacts  associated  with 
producing  tritium  at  one  or  more  of  the 
following  five  CLWRs:  (1)  Watts  Bar 
Nuclear  Plant,  Unit  1  (Spring  City, 
Tennessee);  (2)  Sequoyah  Nuclear  Plant. 
Unit  1  (Soddy  Daisy.  Tennessee);  (3) 
Sequoyah  Nuclear  Plant,  Unit  2  (Soddy 
Daisy.  Tennessee);  (4)  Bellefonte 
Nuclear  Plant.  Unit  1  (Hollywood. 
Alabama);  and  (5)  Bellefonte  Nuclear 
Plant.  Unit  2  (Hollywood.  Alabama), 
More  specifically,  the  CLWR  Draft  EIS 
analyzes  the  potential  environmental 
impacts  associated  with  fabricating 
tritium-producing  burnable  absorber 
rods  (TPBARs),  transporting  non- 
irradiated  TPBARs  from  the  fabrication 
facility  to  the  reactor  sites,  irradiating 
TPBARs  in  the  reactors,  and 
transporting  irradiated  TPBARs  from  the 
reactors  to  a  tritium  extraction  facility 
that  would  be  established  at  the 
Savannah  River  Site.  The  CLWR  Draft 
EIS  also  evaluates  the  No  Action 
alternative.  Under  this  alternative,  the 
stockpile  requirements  for  tritium 
would  have  to  be  met  by  the 
construction  and  operation  of  an 
accelerator  at  DOE's  Savannah  River 
Site. 

The  Department  does  not  have  a 
preferred  alternative  at  this  time  for  the 
CLWR  Draft  EIS.  The  CLWR  Final  EIS 
will  include  any  preferred  alternative. 
However,  the  Department  may  choose  to 
identify  a  preferred  alternative  prior  to 
issuing"  the  CLWR  Final  EIS. 

The  Department  is  inviting  members 
of  Congress,  American  Indian  Tribal 
Governments,  state  and  local 
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governments,  other  Federal  agencies, 
and  the  general  public  to  provide 
comments  on  the  CLWR  Draft  EIS.  The 
60-day  comment  period  starts  on  August 
28,  1998,  and  will  end  on  October  27, 
1998.  As  part  of  the  review  period,  the 
Department  has  scheduled  three  public 
meetings  for  the  following  dates,  times, 
and  locations. 
October  1,  1998,  7  p.m. 

North  Augusta  Community  Center, 
495  Brookside  Avenue,  North 
Augusta,  SC  29842,  (803)  441^290 
October  6, 1998.  7  p.m. 
Northeast  Alabama  Community 
College,  Tom  Bevill  Lyceum,  138 
Alabama  Highway  35  West, 
Rainsville,  AL  35986,  (205)  638- 
7044 
October  8.  1998.  7  p.m. 
Rhea  County  High  School. 
Auditorium.  405  Pierce  Road, 
Evensville.  TN  37332.  (423)  775- 
7821 

Registration  will  begin  45  minutes 
before  the  beginning  of  each  meeting. 

Comments  may  also  be  submitted  by 
mail  (U.S.  Department  of  Energy, 
Commercial  Light  Water  Reactor  Project 
Office.  Attn:  Mr.  Jay  Rose,  P.O.  Box 
44539,  Washington,  D.C.  20026-4539). 
by  fax  (1-800-631-0612).  by  phone  (1- 
800-332-0801),  or  electronically  (CLWR 
web  site:  http://www.dp.doe.gov/dp- 
62).  The  Department  will  consider  all 
comments  postmarked  by  October  27, 
1998,  in  preparing  the  CLWR  Final  EIS. 
Later  comments  will  be  considered  to 
the  extent  practicable.  The  CLWR  Final 
EIS  is  scheduled  to  be  completed  by 
December  31,  1998.  A  Record  of 
Decision  would  be  issued  no  sooner 
than  30  days  after  the  CLWR  Final  EIS 
is  issued. 

Signed  in  Washington,  D.C.  this  21st  day 
of  August,  1998. 
Thomas  F.  Gioconda. 

Acting  Assistant  Secretary  for  Defense 
Programs. 

[FR  Doc.  98-23063  Filed  8-26-98;  8:45  am] 

BILUNG  CODE  6450-«1-P 


DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  Meeting 

AGENCY:  Department  of  Energy. 

SUMMARY:  Consistent  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92-463,  86 
Stat.  770),  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 
Name:  Secretary  of  Energy  Advisory 
Board — Laboratory  Operations  Board 


Date  and  Time:  Wednesday, 
September  9,  1998,  8:30  A.M.-3;30  P.M. 

Place:  Westin  Hotel  at  City  Center, 
Vista  Ballroom  A,  1400  M  Street,  NE. 
Washington  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Burrow,  Secretary  of  Energy 
Advisory  Board  (AB-1),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  D.C.  20585,  (202)  586- 
1709. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Laboratory  Operations 
Board  is  to  provide  advice  to  the 
Secretary  of  Energy  Advisory  Board 
regarding  the  strategic  direction  of  the 
Department's  laboratories,  the 
coordination  of  budget  and  policy  issues 
affecting  laboratory  operations,  and  the 
reduction  of  unnecessary  and 
counterproductive  management  burdens 
on  the  laboratories.  The  Laboratory 
Operations  Board's  goal  is  to  facilitate 
the  productive  and  cost-effective 
utilization  of  the  Department's 
laboratory  system  and  the  application  of 
best  business  practices. 

Tentative  Agenda 

Wednesday,  September  9,  1998 

8:30-9:00  A.M.     Co-Chairs'  Opening 

Remarks 
9:00-10:30  A.M.     Status  Report  on 

Outstanding  Action 
10:30-10:45  A.M.     Break 
10:45-11:30  A.M.     Continuation  of 

Status  Reports 
11:30-1:00  P.M.     Lunch  Break 
1 :00-2:30  P.M.     Discussion  of  Work 

Plan 
2:30-3:15  P.M. 
Activities 
3:15-3:30  P.M. 

Period 
3:30  P.M.     Adjourn 

This  tentative  agenda  is  subject  to 
change.  A  final  agenda  will  be  available 
at  the  meeting. 

Public  Participation:  The  Chairman  of 
the  Laboratory  Operations  Board  is 
empowered  to  conduct  the  meeting  in  a 
way  which  will,  in  the  Chairman's 
judgment,  facilitate  the  orderly  conduct 
of  business.  During  its  meeting  in 
Washington  D.C,  the  Laboratory 
Operations  Board  welcomes  public 
comment.  Members  of  the  public  will  be 
heard  in  the  order  in  which  they  sign  up 
at  the  beginning  of  the  meeting.  The 
Laboratory  Operations  Board  will  make 
every  effort  to  hear  the  views  of  all 
interested  parties.  Written  comments 
may  be  submitted  to  Skila  Harris, 
Executive  Director,  Secretary  of  Energy 
Advisory  Board,  AB-1,  U.S.  Department 


Discussion  of  Other 
Public  Comment 


of  Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585. 

Minutes:  Minutes  and  a  transcript  of 
the  meeting  will  be  available  for  public 
review  and  copying  approximately  30 
days  following  the  meetmg  at  the 
Freedom  of  Information  Public  Reading 
Room,  lE-190  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC,  between  9:00  A.M. 
and  4:00  P.M.,  Monday  through  Fridav 
except  Federal  holidays.  Information  on 
the  Laborator\'  Operations  Board  may 
also  be  found  at  the  Secretary  of  Energy 
Advisory  Board's  web  site,  located  at 
http://www.hr.doe.gov/seab. 

Issued  at  Washington.  DC    on  .^ugust  20. 
1998, 

Althea  T.  Vanzego. 

Acting  Deputy  Advisory  Committee 

Management  Officer. 

|FR  Doc.  98-23064  Filed  8-26-98;  8  45  am) 

BILUNG  CODE  ^*iO-C^-P 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

[FE  Docket  Nos.  98-39-NG  et  ai] 

CCGM,  L.P.  et  ai;  Orders  Granting  and 
Vacating  Authorizations  to  Import  and/ 
or  Export  Natural  Gas,  Including 
Liquefied  Natural  Gas 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  Orders. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  it  has  issued  Orders  granting 
and  vacating  various  natural  gas. 
including  liquefied  natural  gas,  import 
and  export  authorizations.  These  Orders 
are  summarized  in  the  attached 
appendix. 

These  Orders  may  be  found  on  the  FE 
web  site  at  http://www.fe.doe.gov.,  or 
on  the  electronic  bulletin  board  at  (202) 
586-7853. 

They  are  also  available  for  inspection 
and  copying  in  the  Office  of  Natural  Gas 
&  Petroleum  Import  and  Export 
Activities.  Docket  Room  3E-033. 
Forrestal  Building,  1000  Independence 
Avenue,  S.W..  Washington,  D.C.  20585. 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C,  on  August  20. 
1998. 

John  W.  Glynn, 

Manager.  Natural  Gas  Regulation.  Office  of 
Natural  Gas  &■  Petroleum.  Import  and  Export 
Activities.  Office  of  Fossil  Energy. 
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Appendix— Orders  Granting  and  Vacating  Import/Export  Authorization 

(DOE/FE  Authority] 


Two-Year 

Maximum 

Order  No. 

Date  issued 

FE  Docket  No.                         Import 

Export 

Comments 

volume 

volume 

1395  

07/01/98 

CCGM,  LP.  98-39-NG  

146  Bcf 

Import  and  export  combined  total  from  and  to 

Canada  and  Mexico,  beginning  July   1,   1998, 

through  June  30,  2000. 

1396  

07/01/98     Consumers      Energy      Company  '  73  Bel 

Import  from  Canada  beginning  August  1,  1998, 
through  July  31,  2000. 

98-4  9-NG. 

1397  

07/01/98 

Coral    Energy    Resources,    L.P.     730  Bcf 

730  Bcf 

Import  combined  total,  including  LNG  from  Can- 

98-4 8-NG. 

ada  and  Mexico  and  export  combined  total,  in- 
cluding LNG,  to  Canada  and  Mexico  beginning 
on  date  of  first  import  or  export  delivery. 

1398  

07/09/98  '  Florida  Power  &  Light  Company 

100  Bcf 

Import  and  export  combined  total  from  and  to 

98-51-NG. 

Canada  beginning  on  date  of  first  delivery. 

1399  

07/09/98     IGI  Resources,  Inc.  98-52-NG  ...  [  300  Bet 

Import  from  Canada  beginning  August  1,   1998, 

1 

through  July  31,  2000. 

1400  

07/09/98 

AEC  West  Ltd.  98-50-NG  ,  200  Bcf 

Import  from  Canada  beginning  August  1,  1998, 
through  July  31,  2000. 

1401   

07/10/98 

Engage  Energy  US,  L.P.  98-53- 
NG  96-90-NG. 

600  Bcf 

150  Bcf 

Import  from  Canada  and  Mexico  and  export  from 
Canada  and  Mexico  beginning  July  12,  1998, 
through  July  11,  2000.  Vacating  Order  1230,  as 

amended  by  1230-A. 

1402  

07/27/98  1  North  American  Energy.  Inc.  98- 

15  Bcf 

Import  from  Canada  beginning  on  August  3, 
1998,  through  August  2,  2000. 

55-NG. 

1403  

07/27/98  1  Premstar    Energy    Canada,    Ltd.  i  140  Bcf 

140  Bcf 

Import  and  export  from  and  to  Canada  beginning 

98-54-NG. 

on  the  date  of  first  import  or  export. 

IFK  Doc.  98-23065  Filed  8-2B-98;  8,43  ami 
BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocKet  No.  ES98-38-000] 

American  REF-FUEL  Company  of 
Essex  County;  Notice  of  Issuance  of 
Commission  Letter  Order  and 
Comment  Period 

.•\u4L:>t  21.  1498 

Take  notice  that  on  August  21.  199H. 
the  .Acting  Director.  Division  of  Electric 
and  Hydropower  Operations,  pursuant 
to  delegated  authority,  issued  a  Letter 
O.fder  to  .American  REF-FUEL  Company 
of  Essex  County  (.ARC  Esse.x) 
conditionally  granting  blanket  approyal 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumption 
of  liabilities  by  .ARC  Esse.x. 

The  ordering  paragraphs  of  the 
.August  21  Letter  Order  read,  in  part,  as 
follows: 

Within  30  days  of  the  date  of  this  letter 
order,  any  person  desiring  to  be  heard  or  to 
protest  this  blanket  approval  of  the  issuances 
of  securities  or  assumptions  of  liabilities  bv 
.arc;  Essex  should  file  a  .motion  to  intervene 
or  protest  with  the  Fe<ieral  Energy  Regulatory 
Commission.  888  First  Street,  N.E.. 
Washington.  D.C.  20426.  in  accordance  with 
Rules  211  and  214  of  the  Commission's  Rules 


of  Practice  and  Procedure  (18  C.F.K.  385.211 
and  385.214). 

Absent  a  request  for  hearing  within  the 
period  set  forth  above.  ARC  Essex  is 
authorized  to  issue  securities  and  assume 
obligations  or  liabilities  as  a  guarantor, 
endorser,  surety,  or  otherwise  in  respect  of 
any  sf^curity  of  another  person;  provided  that 
such  issue  or  assumption  Is  for  some  lawful 
object  within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the  public 
interest,  and  is  reasonably  necessarv  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  hirther  showing  that  neither  public 
nor  private  interests  will  be  adversely 
affected  by  continued  Commission  approval 
of  .ARC  Essex's  issuances  of  securities  or 
assumptions  of  liabilities. 

Notice  is  hereby  given  that  the 
deadline  for  filing  a  motion  to  intervene 
or  protest,  as  set  forth  above,  is 
September  21,  199H. 

Copies  of  the  full  text  of  the  Letter 
Order  are  available  from  the 
Commission's  Public  Reference  Branch. 
Room  2.A,  888  First  Street.  N.E.. 
Washington.  D.C.  20426. 
Linwood  A.  Watson,  Jr., 
Acting  SecrfUirv- 
[FR  Doc.  98-22495  Filed  8-26-98;  845  amj 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ES98-40-000]  ^ 

American  REF-FUEL  Company  of 
Hempstead;  Notice  of  Issuance  of 
Commission  Letter  Order  and 
Comment  Period 

August  21.  1998. 

Take  notice  that  on  August  21.  1998. 
the  Acting  Director.  Division  of  Electric 
and  Hydropower  Operations,  pursuant 
to  delegated  authorit\',  issued  a  Letter 
Order  to  American  REF-FUEL  Company 
of  Hempstead  (ARC  Hempstead) 
conditionally  granting  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumption 
of  liabilities  by  ARC  Hempstead. 

The  ordering  paragraphs  of  the 
August  21  Letter  Order  read,  in  part,  as 
follows: 

Within  30  days  of  the  date  of  this  letter 
order,  any  person  desiring  to  be  heard  or 
protest  this  blanket  approval  of  the  issuances 
of  securities  or  assumptions  of  liabilities  by 
.arc;  Hempstead  should  file  a  motion  to 
inter\ene  or  protest  with  the  Federal  Energy 
Rt'gulatory  Commission.  888  First  .Street. 
N'.E.,  Washington.  D.C].  20426.  in  accordance 
with  Rules  211  and  214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
§385.211  and  §385.214). 

Absent  a  request  for  hearing  within  the 
ptTlod  set  forth  above.  ARC  Hempstead  is 
authorized  to  issue  securities  and  assume 
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obligations  of  liabilities  as  a  guarantor, 
endorser,  surety,  or  otherwise  in  respect  of 
any  security  of  another  person;  provided  that 
such  issue  or  assumption  is  for  some  lawful 
object  within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the  public 
interest,  and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither  public 
nor  private  interests  will  be  adversely 
affected  by  continued  Commission  approval 
or  ARC  Hempstead's  issuances  of  securities 
or  assumptions  of  liabilities. 

Notice  is  hereby  given  that  the 
deadline  for  filing  a  motion  to  intervene 
or  protest,  as  set  forth  above,  is 
September  21,  1998. 

Copies  of  the  full  text  of  the  Letter 
Order  are  available  from  the 
Commission's  Public  Reference  Branch, 
Room  2A,  888  First  Street.  N.E., 
Washington,  D.C.  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-22997  Filed  8-26-98  8:45  am] 

BILUNG  CODE  871 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP98-73^-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

August  21,  1998. 

Take  notice  that  on  August  19,  1998, 
Columbia  Gas  Transmission  Corporation 
(Columbia).  1700  MacCorkle  Avenue, 
SE,  Charleston,  West  Virginia  25314, 
filed  a  prior  notice  request  with  the 
Commission  in  Docket  No.  CP98-733- 
000  pursuant  to  Section  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  construct  and  operate  a  delivery  point 
for  interruptible  transportation  service 
to  Bright  Energy,  Inc.  (Bright  Energy),  a 
local  distribution  company,  in  Morrow 
County.  Ohio,  under  Columbia's  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000  pursuant  to  Section  7  of  the 
NGA,  all  as  more  fully  set  forth  in  the 
request  which  is  open  to  the  public  for 
inspection. 

Columbia  proposes  to  construct  and 
operate  a  delivery  point  to  serve  Bright 
Energy's  commercial,  industrial,  and 
residential  customers  in  Morrow 
County.  Columbia  proposes  to  deliver 
up  to  1.500  Dekatherm  equivalents  of 
natural  gas  per  day  at  the  proposed 
delivery  point  on  Columbia's  Line  D  in 
the  South  Bloomfield  Township  area  of 
Morrow  County.  Columbia  would 
deliver  the  gas  under  its  FERC  Rate 


Schedule  ITS  at  the  proposed  delivery 
point.  Columbia  states  that  Bright 
Energy  would  reimburse  Columbia 
approximately  $7,766  for  the 
construction  cost  of  the  proposed  Deep 
Creek  delivery  point. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  request  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  98-22986  Filed  8-26-98;  8:45  am] 

B(LUNG  CX>OE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-3729-000] 

Consolidated  Edison  Solutions,  Inc.; 
Notice  of  Filing 

August  21,  1998. 

Take  notice  that  on  August  18,  1998, 
Consolidated  Edison  Solutions,  Inc. 
tendered  for  filing  a  revision  to  the 
filing  that  it  originally  made  in  this 
docket  on  July  14,  1098. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedures  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  1,  1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary 

(FR  Doc  98-22990  Filed  8-26-98;  8.45  am! 

BILUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9&-1 28-009] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  21,  1998. 

Take  notice  that  on  June  30.  1998, 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1  (Tariff),  the 
following  revised  tariff  sheets,  with  a 
proposed  effective  date  of  February  1, 
1998: 

First  Revised  Sheet  No  129 
Substitute  First  Revised  Sheet  No.  231 

Eastern  Shore  states  that  such  tariff 
sheets  have  been  submitted  to  comply 
with  the  Commission's  June  12.  1998 
order  issued  in  the  above-referenced 
dockets.  Such  order  directed  Eastern 
Shore  to  file  revised  tariff  sheets  to:  (1) 
clarify  its  definition  of  Negotiated  Rate 
and  (2)  consider  only  reservation 
charges  and/or  other  guaranteed 
revenue  stream,  and  not  load  factor, 
when  evaluating  two  competing  kids  for 
purposes  of  allocating  capacity,  in  order 
to  fully  conform  its  tariff  to  the 
Commission's  current  policy  on 
negotiated  rates. 

Eastern  Shore  also  states  that  a  copy 
of  its  filing  is  available  for  inspection  at 
its  office  at  417  Bank  Lane,  Dover. 
Delaware;  and  copies  have  been  mailed 
to  all  firm  customers,  interruptible 
customers,  and  affected  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator\'  Commission, 
888  First  Street,  NE,  Washington.  DC. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protest  must  be  filed  on  or 
before  August  28,  1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  ;o  make 
protestants  parties  to  th-  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  PubHc  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary- 

IFR  Doc.  98-22991  Filed  8-26-98;  8:45  ami 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-286-001] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Compliance  Tariff  Filing 

August  21.  1998. 

Take  notice  that  on  August  14,  1998, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  tendered  for  filing  with 
the  Commission  the  revised  tariff  sheets 
Usted  below  in  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  for 
effectiveness  on  August  1,  1998: 

Fifth  Revised  Sheet  No.  215 

Substitute  Seventh  Revised  Sheet  No.  289 

According  to  Granite  State,  the 
foregoing  revised  tariff  sheets 
incorporate  additional  Gas  Industries 
Standard  Board  (GISB)  requirements  in 
the  Company's  tariff  in  compliance  with 
conditions  in  a  letter  order  issued  by  the 
Director  of  the  Office  of  Pipeline 
Regulation  on  July  24,  1998.  Granite 
State  further  states  that  its  filing  also 
responds  to  certain  other  conditions  in 
the  July  24th  letter  order  concerning  the 
incorporation  of  GISB  requirements  in 
its  tariff. 

Granite  State  further  states  that  copies 
of  its  filing  have  been  served  on  its  firm 
and  interruptible  customers,  and  on  the 
regulatory  agencies  of  the  states  of 
Maine.  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  98-22988  Filed  8-26-98;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-732-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Application 

August  21.  1998. 

Take  notice  that  on  August  18,  1998, 
Koch  Gateway  Pipeline  Company 
(Applicant),  20  Greenway  Plaza,  P.O. 
Box  1478,  Houston,  Texas,  77251-1478, 
filed  in  Docket  No.  CP98-732-O00  an 
abbreviated  application  pursuant  to 
Sections  7(b)  of  the  Natural  Gas  Act,  as 
amended,  for  permission  and  approval 
to  abandon  an  obsolete  natural  gas 
transportation  service  for  Florida  Gas 
Transmission  Company  (FGT),  all  as 
more  fully  set  forth  in  the  apphcation 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  proposes  to  abandon  an 
obsolete  transportation  service  formally 
provided  to  FGT  pursuant  to 
Applicant's  Rate  Schedule  X-115. 
Applicant  states  that  the  transportation 
service  was  never  utilized  by  FGT. 
Applicant  further  states  that  FGT 
concurs  with  the  proposed 
abandonment  and  that  no  facilities  are 
proposed  to  be  abandoned. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  11,  1998,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  this  application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  and  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  the  abandonment  is 


required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  motion  believes  that 
a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-22993  Filed  8-26-98;  8:45  am) 

B<LUNQ  CODE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP96-809-000,  et  al.,  and 
CP96-«1 0-000] 

Maritimes  &  Northeast  Pipeline,  LLC; 
Notice  of  Informational  Meeting 

August  21,  1998. 

At  the  request  of  Congressman  Tom 
Allen  the  staff  of  the  Commission  will 
hold  an  informational  meeting  in 
Richmond,  Maine  on  September  2, 
1998.  In  the  first  half  of  the  meeting  the 
staff  will  answer  general  questions  on 
landowmer  issues  such  as  eminent 
domain  and  property  rights.  In  the 
second  half  of  the  meeting  the  staff  will 
answer  questions  on  the  environmental 
mitigation  measures.  However,  because 
the  Commission  Order  issued  July  31, 
1998,  is  subject  to  petitions  for 
rehearing  at  this  time,  the  staff  will  not 
be  able  to  discuss  the  merits  of  any 
pending  issues  in  this  case,  such  as  the 
Commission's  selection  of  the  proposed 
route  over  the  Northern  Alternate. 

The  first  part  of  the  meeting  will 
begin  at  5:00  p.m.  and  continue  to  6:30 
p.m.  At  7:00  p.m.  the  second  part  of  the 
meeting  will  begin,  ending  at  8:30  p.m. 

The  meeting  will  be  held  at: 
Richmond  High  School,  Richmond  High 
School  Gym,  Route  197,  Richmond, 
Maine. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-22998  Filed  8-26-98;  8:45  am) 

BILUNG  CODE  S717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocltet  No.  RP98-375-000] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Proposed 
Change  in  FERC  Gas  Tariff 

August  21,  1998. 

Take  notice  that  on  August  14,  1998, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (PG&E  GT-NW),  tendered 
for  fiUng  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1-A  certain 
tariff  sheets  to  reflect  various 
housekeeping  revisions  and  updates. 
PG&E  GT-NW  requests  that  the  above- 
referenced  tariff  sheet  become  effective 
September  15, 1998. 

PG&E  GT-NW  hirther  states  that  a 
copy  of  this  filing  has  been  served  on 
PG&E  GT-NW's  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  98-22989  Filed  8-26-98:  8:45  ami 
BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docl(et  No.  ES98-39-000] 

SEMASS  Partnership;  Notice  of 
Issuance  of  Commission  Letter  Order 
and  Comment  Period 

August  21,  1998. 

Take  notice  that  on  August  21,  1998. 
the  Acting  Director,  Division  of  Electric 
and  Hydropower  Operations,  pursuant 
to  delegated  authority,  issued  a  Letter 
Order  to  SEMASS  Partnership 


(SEMASS)  conditionally  granting 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumption  of  liabilities  by  SEMASS. 

The  ordering  paragraphs  of  the 
August  21  Letter  Order  read,  in  part,  as 
follows: 

Within  30  days  of  the  date  of  the  letter 
order,  any  person  desiring  to  be  heard  or  to 
protest  this  blanket  approval  of  the  issuances 
of  securities  or  assumptions  of  liabilities  by 
SEMASS  should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE.. 
Washington,  DC  20426,  in  accordance  with 
Rules  211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  385.211 
and  385,214). 

Absent  a  request  for  hearing  within  the 
period  set  forth  above,  SEMASS  is  authorized 
to  issue  securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  endorser,  surety,  or 
otherwise  in  respect  of  any  security  of 
another  pierson;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object  within 
the  corporate  purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither  public 
nor  private  interests  will  be  adversely 
affected  by  continued  Commission  approval 
of  SEMASS'  issuances  of  securities  or 
assumptions  of  liabilities. 

Notice  is  hereby  given  that  the 
deadline  for  filing  a  motion  to  intervene 
or  protest,  as  set  forth  above,  is 
September  21,  1998. 

Copies  of  the  full  text  of  the  Letter 
Order  are  available  from  the 
Commission's  Public  Reference  Branch, 
Room  2A,  888  First  Street.  NE., 
Washington.  DC  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  98-22996  Filed  8-26-98:  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-726-000] 

South  Georgia  Natural  Gas  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

August  21,  1998. 

Take  notice  that  on  August  17,  1998, 
South  Georgia  Natural  Gas  Company, 
(South  Georgia),  Post  Office  Box  2563. 
Birmingham,  Alabama  35202-2563. 
filed  in  Docket  No.  CP98-726-G00  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  construct,  install  and 


operate  a  new  delivery  point,  including 
measurement  and  appurtenant  facilities 
for  service  to  Peoples  Gas  System 
(Peoples).  South  Georgia  makes  such 
request  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-548-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

South  Georgia  proposes  to  construct 
and  operate  certain  measurement  and 
other  appurtenant  facilities  in  order  to 
provide  transportation  service  to 
Peoples  at  a  new  delivery  point,  so  that 
Peoples,  in  turn  may  provide  natural  gas 
service  to  additional  customers  on  its 
distribution  system.  South  Georgia 
states  that  it  proposes  to  locate  the 
facilities  at  or  near  Mile  Post  68.5  on  the 
12-inch  )acksonville  Line  in  Baker 
County,  Florida. 

In  order  to  provide  ser\'ice  to  Peoples 
at  the  new  delivery  point.  South  Georgia 
proposes  to  construct,  install  and 
operate  a  meter  station  consisting  of  one 
3-inch  rotary  meter  and  other 
appurtenant  facilities.  It  is  stated  that 
South  Georgia  will  own  and  operate  the 
meter  station  as  part  of  its  pipeline 
system.  It  is  indicated  that  Peoples  will 
construct,  own,  and  operate  as  part  of  its 
natural  gas  distribution  system 
approximately  30  miles  of  4-inch 
diameter  pipeline  extending 
downstream  of  the  meter  station. 

It  is  stated  that  South  Georgia  will 
transport  gas  on  behalf  of  Peoples  under 
South  Georgia's  existing  Service 
Agreements  pursuant  to  South  Georgia's 
Rate  Schedule  IT.  It  is  estimated  that  the 
average  annual  volumes  for  deliveries  to 
the  Baker  County  meter  station  are 
263.000  Mcf  which  is  equivalent  to  an 
estimated  daily  average  of  720  Mcf 
South  Georgia  states  that  the  installation 
of  the  proposed  facilities  will  have  no 
adverse  effect  on  its  ability  to  provide 
its  firm  deliveries. 

It  is  estimated  that  the  construction 
and  installation  of  the  measurement 
facilities  is  approximately  $214,200. 
South  Georgia  avers  that  Peoples  has 
agreed  to  reimburse  South  Georgia  for 
the  cost  of  constructing  and  installing 
the  proposed  facilities. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  .^ct  (18  CFR  1  57.205)  a 
protest  to  the  request.  If  i'd  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
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time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  98-22992  Filed  8-26-98;  8:45  am] 
BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocKet  Nos.  ER98-441-000,  ER98-1019- 
000,  ER98-2550-000,  ERg8^9&-000,  ER98- 
1614-000,  ER98-21 45-000,  ER98-2668-O00, 
ER98-2669-000,  ER98-496-000,  ER98- 
216(MX)0,  ER98-441-001,  ER9ft-49S-001 , 
and  ER98-496-001] 

Notice  of  Settlement  Conference 

August  21.  1998. 

In  the  matter  of:  Southern  California 
Edison  Company,  et  al.;  California 
Independent  System  Operator  Corp.;  Ei 
Segundo  Power,  LLC;  Pacific  Gas  &  Electric 
Company:  Duke  Energy  Moss  Landing  LLC; 
Duke  Energy  Oakland  LLC;  San  Diego  Gas  & 
Electric  Company;  Southern  California 
Edison  Company;  Pacific  Gas  &  Electric 
Company;  San  Diego  Gas  &  Electric 
Company. 

Take  notice  that  a  settlement 
conference  will  be  convened  in  the 
subject  proceedings  on  Wednesday, 
September  2,  1998,  at  9:00  AM,  through 
Thursday,  September  3,  1998.  The 
conference  will  be  held  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  may 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to 
§  385.214  of  the  Commission's 
regulations. 

For  additional  information,  please 
contact  Paul  B.  Mohler  at  (202)  208- 
1240,  or  Linda  Lee  at  (202)  208-0673. 
Mr.  Mohler  or  Ms.  Lee  can  also  be 
reached  by  e-mail  at 
paul.mohler@ferc.fed.us,  or  at 
iinda.lee@ferc.fed.us. 

Parties  wishing  to  discuss  issues  with 
the  Settlement  Judge  for  these 
proceedings  may  contact:  Honorable 
Curtis  L.  Wagner,  Jr.,  Chief 
Administrative  Law  Judge,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  N.E.,  Room  llF-1, 
Washington,  DC  20426,  Phone:  202- 
219-2500,  FAX:  202-219-3289,  E-mail: 


Curtis. wagner@ferc. fed. us  with  a  cc  to: 

martha.altamar@ferc.fed.us. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  98-22994  Filed  8-26-98;  8:45  am) 

BILUNQ  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP98-723-000] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Application 

August  21,  1998. 

Take  notice  that  on  August  13,  1998, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  formerly  named  Williams 
Natural  Gas  Company,  P.O.  Box  3288, 
Tulsa,  Oklahoma  74101,  filed  in  Docket 
No.  CP98-723-000,  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  (NGA)  and  Part  157  of  the 
Commission's  Regulations,  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Williams  to 
increase  the  Maximum  Allowable 
Operating  Pressure  (MAOP)  of  the  2.8 
mile,  B-inch  diameter,  lola  Lateral 
pipeline  located  in  Allen  County, 
Kansas,  all  as  more  fully  set  forth  in 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williams  proposes  to  increase  the 
MAOP  of  the  lola  Lateral  from  86  psig 
to  175  psig.  Williams  will  perform  the 
pressure  test  required  for  the  proposed 
uprate  using  natural  gas.  Williams 
estimates  that  the  proposed  uprate  and 
testing  will  cost  $17,628. 

Any  person  desiring  to  be  heard  or 
making  any  protest  with  reference  to 
said  application  should  on  or  before 
September  11, 1998,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18-- 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
The  Commission's  rules  require  that 
protestors  provide  copies  of  their 
protests  to  the  party  or  person  to  whom 
the  protests  are  directed.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 


A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  interveners.  An 
intervener  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervener  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  net  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  net  be  required  to 
serve  copies  of  filed  documents  en  all 
ether  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  ether  parties  or  issued  by  the 
Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervener  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
NGA  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  owrn  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Williams  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-22987  Filed  8-26-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6153-1] 

Request  for  Comments:  National 
Emission  Standards  for  Hazardous  Air 
Pollutants:  Radionuclides;  Information 
Collection  Activities  Up  for  Renewal 
(OMB  Control  Number  2060-0191) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  Environmental  Protection 
Agency  (EPA)  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
National  Emission  Standards  for 
Hazardous  Pollutants;  Radionuclides. 
EPA  ICR  Number:  1100.09,  which 
expires  on  January  31,  1999.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
collection  as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  October  26,  1998. 

ADDRESSES:  Office  of  Radiation  and 
Indoor  Air,  Radiation  Protection 
Division,  Center  for  Federal  Guidance, 
Air  Standards  and  Communications, 
Environmental  Protection  Agency.  401 
M  Street.  SVV,  6602J,  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eleanor  Thornton-Jones,  telephone: 
(202)  564-9773.  fax:  (202)  565-2065,  E- 
mail:  thornton.eleanor@epa.gov 
SUPPLEMENTARY  INFORMATION: 

Affected  Entities:  Entities  affected  by 
this  action  are  Department  of  Energy 
(DOE),  facilities,  elemental  phosphorus 
plants,  phosphogypsum  stacks, 
underground  uranium  mines  and 
uranium  mill  tailings  piles. 

Title:  National  Emission  Standards  for 
Hazardous  Air  Pollutants: 
Radionuclides.  OMB  No.  2060-0191; 
EPA  ICR  No.  1100.09  expiring  1/31/99. 

Abstract:  On  December  15,  1989 
pursuant  to  section  112  of  the  Clean  Air 
act  as  amended  in  1977  (42  U.S.C. 
1857).  EPA  promulgated  NESHAPs  to 
control  radionuclide  emissions  from 
several  source  categories.  The 
regulations  were  published  in  54  PR 
51653,  and  are  codified  at  40  CFR  part 
61.  subparts  B.  H,  I.  K,  R.  T.  and  VV.  Due 
to  petitions  for  reconsideration.  EPA 


rescinded  subpart  T  (July  15.  1994.  59 
•FR  36280)  as  it  applies  to  owners  and 
operators  or  uranium  mill  tailings 
disposal  sites  licensed  by  NRC  or  an 
affected  Agreement  State. 

Since  the  last  ICR.  EPA  also  has 
rescinded  subpart  I  as  it  applies  to  NRC- 
licensed  facilities,  effective  December 
30,  1996  (61  FR  68971).  EPA  rescinded 
subpart  I  for  NRC  licensees  because  in 
the  1990  Clean  Air  Act  amendments. 
Congress  directed  EPA  to  stop 
regulating  radionuclide  emissions  from 
NRC  licensed  facilities  if  EPA 
determines  that  the  NRC  regulatory 
program  protects  the  public  health  with 
an  ample  margin  of  safety.  After  careful 
review,  EPA  determined  that  public 
health  would  be  protected  with  an 
ample  margin  of  safety  by  NRC's 
program.  EPA's  decision  was  based  on 
NRC's  promulgation  of  the  constraint 
rule,  10  CFR  part  20  (61  FR  65120, 
December  10.  1996),  requiring  licensees 
to  establish  a  dose  constraint  for  air 
emissions  of  radionuclides  of  10  mrem/ 
year  total  effective  dose  equivalent  for 
dose  to  members  of  the  public;  a  1992 
survey  conducted  by  EPA  which  found 
no  facility  exceeding  EPA's  10  mrem/yr 
effective  doses  equivalent  standard;  and 
data  collected  during  implementation  of 
subpart  I.  The  existing  subpart  I  of  the 
radionuclide  NESHAP  now  only  applies 
to  non-DOE  federal  facilities  not 
licensed  by  NRC. 

Information  is  being  collected 
pursuant  to  Federal  regulation  40  CFR 
part  61.  The  pertinent  sections  of  the 
regulation  for  reporting  and 
recordkeeping  are  listed  below  for  each 
source  category: 
Department  of  Energv — Sections  61.93, 

61.94,61.95 
Elemental  Phosphorous — Sections 

61.123,  61.124,  61.126 
Phosphogypsum  Stacks — Sections 

61.203,  61.206,  61.207,  61.208,  61.209 
Underground  Uranium  Mines — Sections 

61.24,  61.25 
Uranium  Mill  Tailings  Piles — Sections 

61.253,  61.254,  61.255.  61.223.  61.224 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performant.e  of  the 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information: 

(iii)  Enhance  the  qualitv.  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Burden  Statement  Data  and 
information  collected  is  used  bv  EP.^  to 
ensure  that  public  health  continues  to 
be  protected  from  the  hazards  of 
airborne  radionuclides  bv  compliance 
with  the  National  Emission  Standards 
for  Hazardous  Air  Pollutants  (NESHAP). 
Compliance  is  demonstrated  through 
emission  testing  and/or  dose 
calculation.  Results  are  submitted  to 
EPA  annually  for  \erification  of 
compliance  and  maintained  for  a  period 
of  5  years.  EPA  needs  this  information 
to  ensure  that  the  regulated  facilities  are 
in  compliance  with  the  standard,  to 
identify  violators,  and  take  corrective 
action  to  bring  the  facilities  back  into 
compliance. 

Other  40  CFR  61  Facilities— The 
estimates  in  this  ICR  renewal  include 
burden  on  DOE  facilities,  elemental 
phosphorous  plants,  non-DOE  federal 
facilities  not  licensed  bv  NRC. 
phosphogypsum  stacks,  underground 
uranium  mines  and  uranium  mill 
tailings  piles.  For  purposes  of  the 
burden  estimates,  it  is  assumed  that  all 
facilities  will  perform  emission  testing 
in  lieu  of  analytical  analysis  to  estimate 
emissions  becau.se,  although  testing  is 
more  time  consuming  than  analytic 
analysis,  the  ICR  estimates  are  required 
to  represent  a  worst  case  scenario  bv  a 
factor  of  about  20.  Required  activities 
consist  of  reading  and  understanding 
the  regulator)'  provisions  and 
compliance  procedures,  preparing  a  test 
plan,  performing  testing,  performing 
data  analysis,  preparing  a  report,  and 
storing  and  maintaining  data. 
Accordingly,  it  is  estimated  that  the 
burden  will  not  exceed  288  hours  per 
response  and  more  likely  be  in  a  29  to 
288  hour  range.  The  overall 
radionuclide  NESHAP  burden  has 
already  been  reduced  by  80  percent  due 
to  the  re.scission  of  subpart  I  in 
December  30,  1996. 
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Respondent 


Number  of  fa- 
cilities 


Burden  hours 


Annual  burden 
hours 


Department  of  Energy  

Elemental  Phosphorous 

Non-DOE  not  licensed  by  NRC  , 

Phosphogypsum  Stacks  

Phosphogypsum  Stacks 

Underground  Uranium  Mines  

Uranium  Mill  Tailings  Piles.  Subpart  T  . 
Uranium  Mill  Tailings  Piles,  Subpart  W 

Total  


40 
3 
20 
20 
10 
10 
19 
10 


132 


1.002 

268 

40 

132 

100 

300 

96 

56 


1994 


40,080 

804 

800 

2,640 

1,000 

3,000 

1,824 

560 


50.708 


It  is  estimated  that  132  facdities 
would  be  required  to  report  emissions 
and/or  effective  dose  equivalent 
annually  and  retain  supporting  records 
for  five  years.  Estimated  annualized 
capital/start  up  costs  are:  $45,000  and 
the  annual  operation  and  maintenance 
costs  are:  SI. 744. 950. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systeins  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  he  able 
to  respond  to  a  collection  of 
information:  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Send  comments  regarding  these 
matters,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  address  listed  above. 

Dutfc'd:  August  19,  1998. 
Frank  Marcinowski. 

Acting  Director.  Office  of  Radiation  and 

Indoor  Air. 

IFR  Doc.  98-23081  Filed  8-26-98;  8:45  ami 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6151-6] 

Underground  Injection  Control 
Program:  Substantial  Modification  to 
an  Existing  State-Administered 
Underground  Injection  Control 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA), 


ACTION:  Request  for  public  comment  on 
a  Substantial  Modification  to  the 
Wyoming  1422  Underground  Injection 
Control  Program. 

SUMMARY:  The  Safe  Drinking  Water  Act 
(SDWA)  establishes  the  Underground 
Injection  Control  (UIC)  Program,  which 
is  designed  to  protect  present  and  future 
underground  sources  of  drinking  water 
(L'SDWs)  and  to  prevent  underground 
injection  through  wells  that  may 
endanger  these  drinking  water  sources. 
The  SDWA  provides  for  states  to  apply 
for  and  receive  approval  from  the 
Environmental  Protection  Agency  (EPA) 
to  administer  their  own  UIC  programs, 
if  the  State  regulations  and  statutes  meet 
EPA's  minimum  requirements  as 
specified  in  40  CFR  Part  144.  145,  and 
146  or  the  "protective"  standard 
specified  in  §  1425  of  the  SDWA  for  oil 
and  gas  related  wells.  One  of  these 
requirements  specified  in  40  CFR  144.7 
is  the  identification  of  (USDWs).  If  an 
aquifer  is  a  USDW,  injection  into  it  can 
only  occur  if  it  is  exempted  from  this 
classification  because  it  is  not  serving  a 
drinking  water  system  and  is  not 
expected  to  do  so  in  the  future. 
Therefore,  injection  into  any  aquifer  that 
meets  the  classification  as  a  USDW  can 
only  take  place  if  it  is  exempted  from 
the  classification  as  a  USDVV.  Criteria 
for  exempting  aquifers  is  in  Title  40 
§  146.4.  Certain  exemptions  are 
considered  substantial  program 
revisions. 

Once  the  State  program  receives  final 
approval,  subsequent  modifications  to 
the  programs  can  be  requested  by  the 
State  and  accomplished  through  the 
specifications  under  40  CFR  145.32. 
Upon  receiving  a  request  for 
modification  of  a  State  program.  EPA 
determines  if  the  requested  modification 
is  "substantial"  or  "non-substantial."  A 
request  for  an  aquifer  exemption  is  one 
type  of  program  modification  that  can 
be  requested  by  the  State.  An  aquifer 
exemption  request  often  accompanies  a 
draft  permit  for  an  injection  well  that 
will  inject  into  a  USDW  that  can  be 
proven  to  meet  criteria  specified  in  40 
CFR  146.4.  If  the  aquifer  exemption  is 


considered  a  "non-substantial" 
modification  to  the  existing  State 
program,  then  it  can  be  evaluated  and 
approved  or  disapproved  by  the  EPA 
Regional  Administrator.  However,  if  the 
aquifer  proposed  for  exemption  contains 
formation  fluids  with  less  than  3,000 
mg/1  Total  Dissolved  Solids  (TDS) 
which  is  related  to  any  Class  I  well  or 
is  not  related  to  action  on  a  permit 
(except  in  the  case  of  rule  authorized 
enhanced  recovery  operations  in  oil 
fields),  then  the  aquifer  exemption 
represents  a  "substantial"  modification 
to  the  State  program.  In  this  case, 
according  to  40  CFR  145.32,  the 
proposed  program  revision  shall  be 
published  in  the  Federal  Register  to 
provide  the  public  an  opportunity  to 
comment  for  a  period  of  at  least  30  days. 
The  authority  to  approve  or  disapprove 
the  propo,sed  change  lies  with  the  EPA 
Administrator.  The  proposed  substantial 
revision  to  the  Wyoming  1422  UIC 
program  for  which  public  comments  are 
being  solicited  is  a  request  for  the 
exemption  of  0.04  square  miles  of  the 
Lance  Formation  at  an  approximate 
depth  of  3,800  to  6,500  feet  below 
ground  surface  surrounding  two  non- 
hazardous  Class  I  injection  wells  in  the 
Powder  River  Basin  within  Johnson 
County,  Wyoming. 

Public  comments  are  encouraged  and 
a  public  hearing  will  be  held  upon 
request.  A  request  for  a  public  hearing 
should  be  made  in  writing  and  should 
state  the  nature  of  the  issues  proposed 
to  be  raised  at  the  hearing.  A  public 
hearing  will  be  held  only  if  significant 
interest  is  shown. 
DATES:  EPA  must  receive  public 
comment,  in  writing,  on  the  proposed 
modification  of  the  Wyoming  1422 
program  by  September  28,  1998. 
ADDRESSES:  Send  written  comments  to 
Valois  Shea-Albin,  Ground  Water  Unit 
(8P-W-GW),  Environmental  Protection 
Agency.  Region  VIII,  999  18th  Street, 
Suite  500,  Denver,  Colorado,  80202- 
2466,  by  the  deadlines  provided  above. 
Copies  of  the  application  and  pertinent 
materials  are  available  for  review  by  the 
public  between  8:30  a.m.  and  4:00  p.m. 
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Monday  through  Friday  at  the  following 
locations: 

Environmental  Protection  Agency, 
Region  VIII,  Ground  Water  Unit,  4th 
Floor  Terrace,  999  18th  Street, 
Denver,  CO  80202-2466; 
and 
Department  of  Environmental  Quality. 
Herschler  Building,  122  West  25th 
Street,  Cheyenne,  WY  82002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valois  Shea-Albin,  US  EPA  Region  VIII, 
8P-W-GW,  999  18th  Street,  Suite  500, 
Denver.  CO  80202,  (303)  312-6276. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  October,  1997,  COGEMA  Mining, 
Inc.,  (COGEMA) «nd  the  Wyoming 
Department  of  Environmental  Quality 
(WDEQ)  requested  that  EPA  grant  an 
aquifer  exemption  for  the  Lance 
Formation  in  the  areas  encompassed  by 
a  radius  of  1,320  feet  surrounding  two 
Class  I  non-hazardous  injection  wells, 
the  COGEMA  DW  No.  1  and  the 
Christensen  18-3.  in  Johnson  County. 
WY.  The  proposed  injection  intervals 
are  3,818  to  6.320  feet  and  4,009  to 
6.496  feet  in  depth  below  ground 
surface,  respectively.  The  total  area  of 
the  Lance  Formation  included  in  the 
proposed  exemption  is  0.4  square  miles. 

The  Lance  Formation  fluids  contain 
less  than  3.000  mg/1  Total  Dissolved 
Sohds  (TDS).  dictating  that  this  aquifer 
exemption  be  a  substantial  revision  of 
the  WY  1422  Underground  Injection 
Control  (UIC)  program  according 
procedures  listed  in  UIC  Guidance  #34, 
Guidance  for  Review  and  Approval  of 
State  UIC  Programs  and  Revisions  to 
Approved  State  Programs.  The  aquifer 
proposed  for  exemption  has  been 
determined  by  WDEQ  to  be  too  deep  to 
be  considered  as  an  economically 
feasible  source  of  drinking  water.  EPA 
has  examined  the  aquifer  exemption 
request,  the  accompanying  information, 
and  responses  from  WDEQ  and 
COGEMA  to  EPA  concerns,  and,  for 
reasons  described  herein,  recommends 
approval  of  this  aquifer  exemption. 

II.  Background 

COGEMA  operates  the  Christensen 
Ranch  in-situ  leaching  uranium  mine 
within  the  Wasatch  Sandstone 
Formation  in  Johnson  and  Campbell 
Counties.  WY.  The  Wasatch  Formation 
overlies  the  Lance  Formation  by  about 
2,600  feet  at  the  mine  site.  The  mining 
operation  has  comprised  five  well  fields 
to  date,  two  of  which  are  currently 
producing,  and  three  that  have  been 
mined  out.  The  operation  has  reached 
the  phase  where  large  scale  restoration 
of  the  groundwater  within  the  mined 


out  well  fields  is  being  conducted 
simultaneously  with  mineral  extraction. 

Groundwater  restoration  is  conducted 
to  return  the  groundwater  affected  by 
mining  to  its  baseline  condition  or  to  a 
condition  consistent  with  its  pre-mining 
or  potential  use  upon  completion  of 
mining  activities.  After  the  restoration 
process  is  completed,  the  concentrations 
of  contaminants  are  reduced  to  levels 
below  drinking  water  standards.  For  the 
successful  restoration  of  the 
groundwater  quality  within  the  mine- 
out  areas  of  the  Wasatch  Formation,  a 
wastewater  disposal  capacity  of  300  to 
500  gallons  per  minute  (gpm)  will  be 
required  over  the  next  18  years. 
Additionally,  this  type  of  operation 
requires  the  bleed-off  of  part  of  the  fluid 
extracted  in  order  to  keep  underground 
water  flow  into  the  mining  area  and 
prevent  the  contamination  of  adjacent 
aquifers  in  the  Wasatch  Formation.  To 
date  COGEMA  has  managed  disposal  of 
the  fluid  wastes  under  an  NPDES  permit 
to  discharge  to  the  surface,  and  through 
using  evaporation  ponds  and  limited 
non-hazardous  Class  I  injection  well 
disposal.  The  regulatory  reduction  of 
the  selenium  level  permitted  under 
NPDES  will  force  COGEMA  to 
discontinue  surface  discharge  in  the 
near  future.  After  evaluating  treatment 
methods  to  remove  selenium  from  the 
wastewater  in  order  to  continue  surface 
discharge,  COGEMA  found  that  reverse 
osmosis  was  the  only  method  that 
consistently  met  the  new  selenium 
standard.  The  reverse  osmosis  process 
would  treat  75%  of  the  waste  stream 
resulting  in  water  of  high  enough 
quality  for  surface  discharge.  However, 
the  high  volume  of  remaining 
concentrated  brine  produced  by  the 
reverse  osmosis  process  would  still 
require  the  use  of  the  two  Class  I 
injection  wells  and  the  aquifer 
exemption. 

COGEMA  was  previously  grfmted  an 
aquifer  exemption  for  the  above  wells  to 
inject  into  the  Teckla,  Parkman,  and 
Teapot  Formations  (between  3,000  and 
10,000  TDS,  containing  traces  of  oil  and 
gas,  and  too  deep  to  be  an  economically 
feasible  source  of  drinking  water).  The 
original  exempted  interval  for  the 
COGEMA  DW  No.  1  was  7,500  to  8.470 
feet  in  depth  and  7.631  to  8,604  feet  in 
depth  for  the  Christensen  18-3.  Trial 
injection  into  these  formations  revealed 
they  were  only  capable  of  receiving  less 
than  10  gpm  instead  of  the  75  to  150 
gpm  anticipated  from  the  evaluation  of 
porosity  logs.  As  a  result,  the  company 
has  now  requested  a  permit 
modification  to  inject  into  the  Lance 
Formation,  an  overlying  geologic  unit. 


III.  Injectate 

The  injectate  will  consist  of 
operational  bleed  streams  from 
commercial  in-situ  leaching  uranium 
mining  operations  as  well  as  fluids  from 
the  restoration  of  the  aquifer.  The 
constituents  on  the  injectate  include  the 
following  process  and  restoration  bleed 
streams:  normal  overproduction  (well 
field  bleed)  streams,  laboratory 
wastewater,  reverse  osmosis  brine,  and 
groundwater  sweep  solutions.  The  bleed 
streams  are  defined  as  non-hazardous, 
and  as  beneficiation  wastes  exempt  from 
regulation  under  the  Resource 
Conservation  and  Recovery  Act  as 
stipulated  by  the  Bevill  Amendment  (40 
CFR  261.4(b)(7)). 

IV.  Basis  for  Approval  of  Proposed 
Aquifer  Exemption 

The  information  provided  by 
COGEMA  in  the  reports  included  in  the 
docket  adequately  addresses  the 
requirements  of  40  CFR  146.4 
supporting  approval  of  the  proposed 
aquifer  exemption  request  for  the  Lance 
Formation. 

Approximately  30  miles  to  the  west, 
the  Lance  outcrops  to  the  surface  and 
wells  developed  there  are  for  livestock 
use.  Five  wells  jointly  completed  in  the 
Lance  and  Fox  Hills  formations  formerlv 
served  as  public  water  supplies  to  the 
municipalities  of  Midwest  and 
Edgerton,  WY,  30  miles  southwest  of  the 
proposed  exemption  area  until  1997.  Ax 
that  time,  the  wells  were  abandoned 
because  of  low  water  productivity  (40 
gpm  sustainable  How)  and  the  expense 
of  treatment  that  would  be  required  to 
continue  using  these  wells  as  a  public 
water  supply.  The  towns  of  Midwest 
and  Edgerton  have  determined  that 
piping  in  pre-treated  water  50  miles 
from  Casper  is  more  economically 
feasible,  especially  with  the  addition  of 
some  financial  incentives,  than 
continuing  operation  of  the  wells 
completed  in  the  Lance/Fox  Hills 
formations,  even  at  the  relatively 
shallow  depth  of  1.500  to  2,000  feet. 
Therefore,  the  Lance  is  no  longer 
supplying  water  to  a  public  drinking 
water  system  within  30  miles  of  the 
proposed  aquifer  exemption  area. 

The  Midwest-Edgerton  public  water 
supply  scenario  should  be  noted  as  the 
most  compelling  support  for  the 
approval  of  this  aquifer  exemption 
request  and  the  feasibility  of  using  the 
Lance  Formation  as  a  public  water 
supply.  The  five  wells  were  abandoned 
in  favor  of  piping  in  an  alternative  water 
supply.  The  decision  to  abandon  these 
wells  was  based  on  the  ef  onomic 
impact  of  the  need  to  treat  the  water  and 
the  low  production  rates  of  the  wells, 
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even  though  the  costs  of  development 
had  already  been  expended,  and  the 
wells  tapped  shallower  portions  of  the 
Lance  Formation  c;ompared  to  the 
proposed  aquifer  exemption  area  (page 
13.  April  17.  1998,  COGEMA  report)." 
The  Lance  Formation  will  probably 
never  again  be  considered  to  be  an 
economicall)-  feasible  source  of  drinking 
water  in  the  area  of  the  proposed  aquifer 
exemption  because  of  the  great  depth, 
low  water  production  capacity,  and 
treatment  costs  that  will  he  necessary 
based  on  the  Midwest-Edgerton  wells. 
The  cost  of  developing  the  Lance 
Formation  as  a  drinking  water  supply 
within  the  proposed  aquifer  exemption 
area  is  high  compared  to  that  of 
developing  shallow,  more  prolific,  and 
higher  quality  sources  of  drinking  water. 
Other  regional  aquifers,  the  Wasatch 
and  Fort  Union  Formations  for  example, 
are  better  suited  for  development  in  this 
area  as  a  source  of  drinking  water  due 
to  higher  producing  capability, 
significantly  better  water  quality,  and  no 
water  treatment  costs. 

VI.  Regulatory  Impact 

There  will  be  no  modification  in 
regulations,  either  in  the  Code  of 
Federal  Regulations  or  Wyoming  DEQ 
Water  Quality  Rules  and  Regulations,  as 
a  result  of  this  proposed  program 
modification. 

Dated:  August  19,  1998. 

D.  Edwin  Hogle, 

Dirff  tor.  Groundivdtcr  Program.  Office  of 
Partnerships  and  Regulatory  Assistance, 
Region  VIII. 

IFK  Doc.  98-22897  Filed  8-26-98;  8:45  am) 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6153-3] 

Notice  of  Third  Meeting  of  the 
Mississippi  River/Gulf  of  Mexico 
Watershed  Nutrient  Task  Force 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  announcement  meeting. 

SUMMARY:  Third  Meeting  of  the 
Mississippi  River/Gulf  of  Mexico 
Watershed  Nutrient  Task  Force. 
TIME  AND  DATE:  H:0()  a.m.-4:0D  p.m.. 
September  24,  1998. 

PLACE:  DoubleTree  Hotel,  7901  24th 

Avenue  South.  Bloomington,  MN;  (612) 

8.54-2244. 

STATUS:  Open  to  the  public,  limited  only 

by  the  spare  available.  The  room 

accommodates  approximately  125 

people. 


PURPOSE:  The  Task  Force  consisting  of 
Federal,  State,  and  Tribal  members, 
leads  efforts  to  coordinate  and  support 
nutrient  management  and  hypoxia 
related  activities  in  the  Mississippi 
River  and  Gulf  of  Mexico  watersheds. 
MATTERS  TO  BE  DISCUSSED:  Agenda  items 
include  development  of  a  strategy  for 
implementing  short-term,  win-win 
implementation  activities  and  longer 
term  broader  goals  and  activities, 
progress  in  involving  the  Governors  of 
the  Mississippi  River  Basin,  and 
discussion  of  preliminary  findings  of 
the  Committee  on  Environment  and 
Natural  Resources'  Hypoxia  Science 
Assessment  teams.  The  public  will  be 
afforded  an  opportunity  to  provide 
input  during  open  discussion  periods. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Dr.  Mary  Belefski,  U.S.  EPA, 
.Assessment  and  Watershed  Protection 
Division  (AWPD),  401  M  Street,  S.W. 
(4303F),  Washington,  D.C.  20460, 
telephone  (202)  260-7061;  Internet: 
belefski.mary@epamail.epa.gov. 

Dated:  .\ugust  21.  1998. 
Robert  Wayiand, 

Director.  Office  of  Wetlands.  Oceans,  and 

Wiitersheds. 

!FK  Doc.  98-23082  Filed  8-2&-98;  8:45  ami 

BILUNG  CODE  S5S0-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6153-^] 

National  Drinking  Water  Advisory 
Council  Benefits  Working  Group; 
Notice  of  Open  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Under  section  10(a)(2)  of 
Public  Law  92-423,  'The  Federal 
.■\dvisory  Committee  .Act,"  notice  is 
hereby  given  that  a  meeting  of  the 
Benefits  Working  Group  of  the  National 
Drinking  Water  Advisory  Council 
established  under  the  Safe  Drinking 
Water  Act.  as  amended  (42  U.S.C.  S300f 
et  seq.].  will  be  held  on  September  25. 
1998  from  8:30  AM  until  5:00  PM 
(approximate),  in  the  Lee  Room  of  the 
Ramada  Plaza  Hotel— Old  Town.  901 
North  Fairfax  Street.  Alexandria.  VA 
22314.  The  meeting  is  open  to  the 
public,  but  due  to  past  experience, 
seating  will  be  limited. 

The  purpose  of  this  meeting  is  to 
analyze  relevant  issues  and  facts  that 
relate  to  the  development  of  a  new 
framewo'-k  for  benefits  estimation  in  the 
rulemaking  process.  Specific  issues  to 
be  addressed  in  this  meeting  include  the 


consideration  of  qualitative  information 
and  the  comparison  of  cost  to  benefits 
information.  The  working  group 
members  will  be  asked  to  provide 
advice  and  recommendations  to  the 
Agency,  through  the  full  National 
Drinking  Water  Advisory  Council,  on 
these  and  other  issues.  The  meeting  is 
open  to  the  public  to  observe  and 
statements  will  be  taken  from  the  public 
as  time  allows. 

For  more  information,  please  contact, 
John  Bennett,  Designated  Federal 
Officer,  Benefits  Working  Group,  U.S. 
EPA,  Office  of  Ground  Water  and 
Drinking  Water  (4607),  401  M  Street 
SW,  Washington,  D.C.  20460.  The 
telephone  number  is  202-260-0446,  fax 
202-260-3762,  and  e-mail  address 
bennett.johnb@epamail.epa.gov. 

Dated:  August  17.  1998. 
Charlene  E.  Shaw, 

Designated  Federal  Officer.  National  Drinking 

Water  Advisory  Council. 

[FR  Doc.  98-23083  Filed  8-26-98;  8:45  ami 

BILLING  CODE  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

August  20.  1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penahv 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
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DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  by  October  26,  1998. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  234,  1919  M  St., 
NW.  Washington,  DC  20554  or  via 
internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0656. 

Title:  Application  to  Participate  in  an 
FCC  MDS  Auction. 

Form  Number:  FCC  175-M. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Businesses,  or  other-for- 
profit  entities. 

Number  of  Respondents:  50. 

Estimated  Time  Per  Response:  40 
minutes  (10  minutes/respondent  +  30 
minutes/contracting  attorney). 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  2  hours. 

Cost  to  Respondents:  $5,000. 

Needs  and  Uses:  On  6/15/95,  the 
Commission  adopted  a  Report  and 
Order  in  MM  Docket  No.  94-131  and  PP 
Docket  No.  93-253,  Amendment  of  Parts 
21  and  74  of  the  Commission's  Rules 
with  Regard  to  Filing  Procedures  in  the 
Multipoint  Distribution  Service  and  in 
the  Instructional  Television  Fixed 
Service  and  Implementation  of  Section 
309(j)  of  the  Communications  Act — 
Competitive  Bidding.  The  purpose  of 
this  Report  and  Order  was  to  streamline 
the  procedures  for  filing  MDS 
appUcations  and  facilitate  the 
development  and  rapid  deployment  of 
wireless  cable  services.  Among  other 
things,  this  Report  and  Order  establishes 
competitive  bidding  rules  and 
procedures  for  the  Multipoint 
Distribution  Service  (MDS).  The 
Commission  determined  that 
simultaneous  multiple  round  bidding 
would  be  used  in  the  MDS  auctions. 

For  the  MDS  auctions,  the 
Commission  determined  that  designated 
entities  would  only  include  small 
businesses.  Due  to  the  differing  criteria 
for  establishing  designated  entity  status, 
the  Commission  created  FCC  175M. 
This  form  essentially  has  the  same  data 
elements  as  the  current  FCC  175  (3060- 
0600).  The  form  FCC  175-M  is  tailored 
for  use  only  by  MDS  applicants. 


The  information  will  be  used  by  FCC 
staff  to  determine  whether  the  applicant 
is  legally,  technically  and  otherwise 
qualified  to  participate  in  the  auction. 
The  rules  and  requirements  were 
designed  to  ensure  that  the  competitive 
bidding  process  is  limited  to  serious, 
qualified  applicants  and  to  deter 
possible  abuses  of  the  bidding  and 
hcensing  processes. 

OMB  Approval  Number:  3060-0658. 

Title:  Section  21.960.  Designated 
entity  provisions  of  MDS. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  75. 

Estimated  Hours  Per  Response:  1-2 
hours  (1  hour  for  records  maintenance; 
2  hours  for  designated  entity  exhibits:  1 
hour/respondent  +  1  hour/contract 
attorney). 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements. 

Total  Annual  Burden:  75  hours. 

Cost  to  Respondents:  $4,000. 

Needs  and  Uses:  Section  21.960(e) 
requires  winning  bidders  who  are 
designated  entities  (small  businesses)  to 
file  with  its  long-form  application  or 
statement  of  intention  an  exhibit  which 
includes  eligibility  requirements  as 
listed  in  Section  21.960(e).  This  exhibit 
should  also  list  and  summarize  all 
agreements  that  affect  designated  entity 
status. 

Section  21.960(f)  requires  all  holders 
of  BTA  authorizations  acquired  bv 
auction  that  claim  designated  entity 
status  to  maintain,  at  their  principal 
place  of  business  or  with  their 
designated  agent,  an  updated 
documentary  file  of  ownership  and 
revenue  information  necessary  to 
establish  their  status.  All  BTA" 
authorization  holders  claiming 
eligibility  under  designated  entity 
provisions  are  subject  to  audits  under 
Section  21.960(g).  Selection  for  an  audit 
may  be  random,  on  information  from 
any  source,  or  on  the  basis  of  other 
factors.  These  audits  may  include 
inspection  of  the  BTA  holders'  books, 
documents  and  other  materials 
sufficient  to  confirm  that  such  holders' 
representations  are,  and  remain, 
accurate. 

The  exhibit  submitted  under  Section 
21.960(e)  is  necessary  for  the 
Commission  to  determine  whether  the 
applicant  is  qualified  as  a  designated 
entity  (small  business)  and  therefore 
eligible  for  special  measures  including 
installment  payments,  reduced  up-front 
payments  and  bidding  credits.  The 
records  maintenance  and  audit 


provisions  of  Sections  21.960(f)  and  (g) 
are  necessary  to  prevent  abuse  of  the 
special  measures  offered  to  those  MDS 
auction  winners  claiming  designated 
entity  status.  These  provisions  requiring 
the  retention  of  records  should  not 
prove  overly  burdensome,  and  they  will 
help  to  ensure  that  only  entities  eligible 
under  the  auction  rules  will  be  able  to 
take  advantage  of  the  designated  entity 
measures. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary 

|FR  Doc.  98-23019  Filed  »-2f>-98;  8  45  am) 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Submitted  to  OMB  for 
Review  and  Approval 

August  20.  1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PR,\)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  collection  of 
information  is  necessar>'  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
fb)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  clarity  of  the 
information  collected:  and  (d)  \va\s  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
information  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  September  28, 
1998.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notict;,  you  should 
advise  the  contact  listed  htlow  as  soon 
as  possible. 

ADDRESSES:  Direct  all  commsnts  to  Les 
Smith,  Federal  Communications,  Room 
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234,  1919  M  St..  NVV,  Washington.  DC 
20554  or  via  internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OSdB  Approval  lumbar:  3060-0214. 

Title:  Section  73.3526,  Local  Public 
Inspection  File  of  Commerc:ial  Stations. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities;  Individuals  or 
households. 

Number  of  Respondents:  11.518 
(10.321  commercial  radio  stations  + 
1.197  commercial  television  stations). 

Estimated  Time  Per  Response:  1.0-2.5 
hours  (1.0  hour/commercial  television 
stations  for  "must-carry/retransmission" 
consent;  2.0  hours/radio  stations  and  2.5 
hours/television  stations  for  public 
inspections). 

Frequency  of  Response: 
Recordkeeping;  Third  party  disclosure. 

Total  Annual  Burden:  1 ,288,844 
hours. 

Cost  to  Respondents:  SO. 

Needs  and  Uses:  Section  73.3526 
requires  each  licensee/permittee  of  a 
commercial  AM.  FM  or  TV  broadcast 
station  to  maintain  a  file  for  public 
inspection.  The  contents  of  the  file  vary 
according  to  the  type  of  service  and 
status.  The  data  are  used  bv  the  public 
and  the  FCC  staff  to  evaluate 
information  about  the  station's 
performance. 

OMB  Approval  Number:  3060-0215. 

Title:  Section  73.3527,  Local  Public 
Inspection  File  of  Noncommercial 
Educational  Stations. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Not-for-profit 
institutions. 

Number  of  Respondents:  2.272  (2.272 
noncommercial  educational  radio  and 
television  stations  +  15  noncommercial 
television  stations  with  "must  carry"' 
status). 

Estimated  Time  Per  Response:  1-2 
hours  (1  hour/noncommercial 
educational  television  stations  for 
"must-carry"  status;  2  hours/ 
noneducational  radio  and  television 
stations). 

Frequency  of  Response: 
Recordkeeping;  Third  party  disclosure. 

Total  Annual  Burden:  236,303  hours. 

Cost  to  Respondents:  SO. 

Needs  and  Uses:  Section  73.3527 
requires  each  noncommercial 
educational  broadcast  station  licensee/ 


permittee  to  maintain  a  file  for  public 
inspection.  The  contents  of  the  file  vary 
according  to  the  type  of  service  and 
status.  The  data  are  used  by  the  public 
and  the  FCC  staff  in  field  investigations 
to  evaluate  information  about  the 
station's  performance. 

Fuderal  Communications  Commission. 

William  F.  Caton. 

Deputy  Secretary. 

(FR  Doc.  98-23020  Filed  8-26-98;  8;45  am] 

BILUNG  CXIDE  6712-10-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[OA  98-1656] 

Temporary  Waiver  of  Rules  Granted  to 
Goodman/Chan  Receivership 
Licensees  and  Similarly  Situated  Non- 
Goodman/Chan  General  Category  SMR 
Licensees 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  this  Notice,  the  Wireless 
Telecommunications  Bureau  (Bureau) 
describes  the  temporary  waiver  of  rules 
granted  to  Goodman/Chan  Receivership 
licensees  and  similarly  situated  non- 
Goodman/Chan  General  Category' 
(similarly  situated  licensees)  SMR 
licensees  in  the  Goodman/Chan  Recon 
Order.  Specifically,  the  Bureau  explains 
that  the  Goodrhan/Chon  Recon  Order 
grants  the  Goodman/Chan  Receivership 
licensees  and  similarly  situated 
licensees  who  have  not  yet  constructed. 
ninety  days,  beginning  on  the  day  the 
Goodman/Chan  Order  is  published  in 
the  Federal  Register,  to  apply  to  transfer 
or  assign  unconstructed  licenses  that 
have  received  construction  extensions 
pursuant  to  the  Goodman/Chan  Order 
and  the  Goodman/Chan  Recon  Order. 
The  Bureau  explains  that  onlv 
Goodman/Chan  Receivership  licensees 
and  similarly  situated  licensees  are 
eligible  for  this  temporary  waiver. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terrv'  Fishel  at  (717)  338-2602,  or 
Ramona  Melson  or  David  Judelsohn  at 
(202) 418-7240. 

SUPPLEMENTARY  INFORMATION:  On  May 
22,  1995.  the  Commission  adopted  the 
Goodman/Chan  Order,  which  provides 
General  Category  Specialized  Mobile 
Radio  (SMR)  licensees  who  received 
licenses  through  one  of  four  fraudulent 
application  preparation  companies 
(Receivership  Companies)  an  additional 
four  months  to  construct  and  commence 
operations  of  their  licenses.  Daniel  R. 
Goodman,  Receiver,  Dr.  Robert  Chan. 
Petition  for  Waiver  of  §§  90.633(c)  and 


1.1102  of  the  Commission's  Rules, 
Memorandum  Opinion  and  Order.  10 
FCC  Red.  8537  (1995)  [Goodman/Chan 
Order).  Although  the  Commission  stated 
that  the  four-month  period  would 
commence  upon  publication  of  the 
Goodman/Chan  Order  in  the  Federal 
Register,  Goodman/Chan  Order.  10  FCC 
Red.  at  8551.131,  publication  of  the 
Goodman/Chan  Order  in  the  Federal 
Register  has  not  yet  occurred. 

On  July  16,  1998,  the  Commission 
adopted  Daniel  R.  Goodman.  Receiver. 
Dr.  Robert  Chan.  Petition  for  Waiver  of 
§§  90.633(c)  and  1.1102  of  the 
Commission's  Rules.  Memorandum 
Opinion  and  Order  and  Order  on 
Reconsideration.  FCC  98-167  (released 
July  31,  1998)  [Goodman/Chan  Recon 
Order)  which,  inter  alia,  removes  the 
impediments  to  implementing  the  relief 
granted  by  the  Goodman/Chan  Order. 
Earlier,  in  Amendment  of  Part  90  of  the 
Commission's  Rules  to  Facilitate  Future 
Development  of  SMR  Svstems  in  the 
800  MHz  Frequency  Band,  PR  Docket 
No.  93-144,  Second  Report  and  Order, 
12  FCC  Red. 19079, 19096-19098, 
n  40-44  (1997)  (800  MHz  SMR  Second 
Report  and  Order),  the  Commission 
temporarily  waived  its  prohibition  of 
the  assignment  or  transfer  of 
unconstructed  licenses,  47  CFR 
90.609(b),  for  all  holders  of 
unconstructed  spectrum  on  the  lower  80 
and  General  Category  channels  in  order 
to  encourage  rapid  migration  of 
incumbents  from  the  upper  200 
channels  to  the  lower  band  800  MHz 
channels,  and  facilitate  geographic 
licensing.  The  temporary  waiver  was 
granted  for  the  six  month  period 
following  the  conclusion  of  the  800 
MHz  upper  band  auction,  i.e..  until  June 
8,  1998.  For  the  same  reasons,  the 
Goodman/Chan  Recon  Order  granted 
the  Goodman/Chan  Receivership 
licensees  and  similarly  situated  non- 
Goodman/Chan  General  Category  SMR 
licensees  (similarly  situated  licensees) 
who  have  not  yet  constructed,  ninety 
days,  beginning  on  the  day  the 
Goodman/Chan  Order  is  published  in 
the  Federal  Register,  to  apply,  if  they  so 
choose,  to  transfer  or  assign 
unconstructed  licenses  that  have 
received  construction  extensions 
pursuant  to  the  Goodman/Chan  Order 
and  the  Goodman/Chan  Recon  Order. 
Goodman/Chan  Recon  Order,  1  56. 
Similarly  situated  licensees  are  non- 
Goodman/Chan  licensees  who 
purchased  and  received  application 
preparation  services  and  were  granted 
an  800  MHz  SMR  General  Category 
license  with  an  eight  month 
construction  period.  In  most  instances, 
the  similarly  situated  licensees  are 
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individuals  who  obtained  their  licenses 
through  SMR  application  preparation 
companies  similar  to  the  Receivership 
Companies,  but  did  not  hire  one  of  the 
four  companies  that  were  the  subject  of 
the  Goodman/Chan  proceeding.  In  order 
to  be  granted  this  limited  relief,  these 
licensees  must  have  originally  been 
granted  an  eight-month  construction 
period  and  must  have  a  valid  extension 
request  on  file  with  the  Commission. 
See  Goodman/Chan  Recon  Order,  1 60, 
nn.212-213. 

All  such  transfer  and  assignment 
requests  must  be  filed  with  the 
Commission  within  ninety  days  after 
the  Goodman/Chan  Order  is  published 
in  the  Federal  Register.  The  temporary 
waiver  of  §  90.609(b)  of  the 
Commission's  rules  granted  by  the  800 
MHz  SMR  Second  Report  and  Order 
expired  on  June  8,  1998.  800  Mhz  SMR 
Second  Report  and  Order.  12  FCC  Red. 
at  19096-19098,  ^^I  40-44.  All  requests 
filed  after  June  8,  1998,  but  prior  to  the 
publication  of  the  Goodman/Chan 
Order  in  the  Federal  Register,  will, 
therefore,  be  dismissed  as  untimely. 
Only  Goodman/Chan  Receivership 
licensees  and  similarly  situated 
licensees  are  eligible  for  the  temporary 
relief  provided  for  in  the  Goodman/ 
Chan  Recon  Order  and,  therefore,  only 
they  may  file  or  refile  for  this  relief 
within  ninety  days  after  the  Goodman/ 
Chan  Order  is  published  in  the  Federal 
Register. 

All  such  transfer  and  assignment 
requests  must  be  accompanied  by  a 
public  interest  statement,  pursuant  to 
§  90.153  of  the  Commission's  rules,  47 
CFR  90.153;  see  also  47  U.S.C.  §  310(d). 
which  should  include,  at  a  minimum, 
the  following  information:  (1)  a 
certification  from  the  assignor  that  the 
assignor  is  either  a  Goodman/Chan 
Receivership  licensee  or  a  similarly 
situated  licensee,  including  a  brief 
description  of  facts  supporting  the 
assignor's  claimed  status;  (2)  a 
certification  from  the  assignee  that  it  is 
satisfied,  based  on  its  due  diligence,  that 
the  assignor  is  either  a  Goodman/Chan 
Receivership  licensee  or  a  similarly 
situated  licensee;  and  (3)  a 
demonstration  as  to  how  the  grant  will 
either  facilitate  the  relocation  of 
incumbent  licensees  from  the  upper  200 
channels  to  the  lower  band  800  Mhz 
SMR  channels  or  facilitate  geographic 
licensing  of  the  lower  channels 
themselves.  Failure  to  make  this 
showing  will  constitute  a  defective 
application  and  will  result  in  dismissal 
of  the  application  pursuant  to 
§  90.161(b)(6)  of  the  Commission's  rules. 
47  CFR  90.161(b)(6). 


Federal  Communications  Commission. 
Daniel  Phythyon. 

Chief.  Wireless  Telecommunications  Bureau 
|FR  Doc.  98-22886  Filed  8-26-98;  8:45  am] 

8ILUNG  CODE  e712-01-P 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

DATE  AND  TIME:  Tuesday.  September  1. 

1998  at  10:00  a.m. 

place:  999  E  Street,  N.VV.,  Washington, 

D.C. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  §4370. 

Matter  related  solely  to  the 

Commission's  internal  personnel 
decisions,  or  internal  rules  and 
practices.  (11  CFR  §  2.4(b)(1)). 

Audits  conducted  pursuant  to  2  U.S.C. 
§  437g,  §  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in  civil 
actions  or  proceedings  or 
arbitration. 

Discussion  involves  investigatory 
records  compiled  for  law 
enforcement  purposes,  and 
production  would  disclose 
investigative  techniques.  (11  CFR 
§  2.4(b)(5)). 

Premature  disclosure  would  be  likely  to 
have  considerable  adverse  effect  on 
the  implementation  of  a  proposed 
Commission  action.  (11  CFR 
§  2.4(b)(6)). 

DATE  AND  TIME:  Wednesday,  September 

2,  1998  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W..  Washington, 

D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1998-11:  John  A. 
Ramirez  on  behalf  of  Patriot 
Holdings  (continued  from  meeting 
of  August  20,  1998). 

Advisory  Opinion  1998-15:  Fitzgerald 
for  Senate,  Inc.,  by  Richard  A. 
Roggeveen,  Treasurer  (continued 
from  meeting  of  August  20,  1998). 

Advisory  Opinion  1998-17:  Daniels 
Cablevision,  Inc.  by  counsel,  John 
C.  Dodge. 

Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer,  Telephone 

(202) 694-1220. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  98-23207  Filed  8-25-98;  3:03  pm] 

BILUNG  CODE  8715-01 -M 


FEDERAL  MARITIME  COMMISSION 
Request  for  Additional  Information 

Agreement  .Vo.   203-011198-009 
Title:  Puerto  Rico/Caribbean  Discussion 

Agreement. 
Parties: 

Crowley  American  Transport 
NPR.  Inc. 

Dole  Ocean  Liner  Express 
Sea-Land  Serv  ice,  Inc. 
Synopsis:  The  Federal  Maritime 
Commission  hereby  gives  notice, 
pursuant  to  section  6(d)  of  the 
Shipping  Act  of  1984.  46  U.S.C.  app. 
§§  1701  et.  seq..  that  it  has  requested 
the  agreement  parties  to  submit 
additional  information  regarding  their 
agreement.  Further  information  is 
necessary  so  the  Commission  can 
determine  the  impact  of  the  proposed 
agreement  modification.  This  action 
prevents  the  agreement  from 
becoming  effective  as  originally 
scheduled. 

By  Order  of  the  Federal  Maritime 
C;ommissi(3n. 

Dated:  .August  24. 1998. 
Joseph  C.  Polking, 
Secretary- 
|FR  Doc  98-22975  Filed  8-26-98:  845  am) 

BILUNG  CODE  6730-01 -M     . 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  use.  1841  er  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  viewsin 
wTiting  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
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standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  21, 
1998. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.VV..  Atlanta,  Georgia 
30303-2713: 

1.  Flag  Financial  Corporation 
LaGrange,  Georgia;  to  merge  with  Heart 
of  Georgia  Bancshares,  Inc.,  Mount 
Vernon,  Georgia,  and  thereby  indirectly 
acquire  Mount  Vernon  Bank,  Mount 
Vernon,  Georgia. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Union  Planters  Corporation, 
Memphis.  Tennessee,  and  its  second  tier 
subsidiary.  Union  Planters  Holding 
Corporation,  Memphis,  Tennessee;  to 
merge  with  LaPlace  Bancshares,  Inc., 
LaPlace,  Louisiana,  and  thereby 
indirectly  acquire  Bank  of  LaPlace  of  St. 
John  The  Baptist  Parish.  Louisiana. 
LaPlace,  Louisiana  . 

C.  Federal  Reserve  Bank  of  Dallas 
(\V.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  First  Gilmer  Bankshares.  Inc.. 
Gilmer,  Texas,  and  First  Gilmer 
Delaware  Holdings,  Ltd.,  Wilmington, 
Delaware:  to  acquire  100  percent  of  the 
voting  shares  of  Security  State  Bank, 
Ore  City,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  .August  24.  1998. 
Robert  deV.  Frierson, 
Associate  Secretury-  of  the  Board. 
[FR  Doc  98-23078  Filed  8-26-98;  8:45  am| 

BILLING  CODE  621 0-01 -F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 


that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  11,  1998. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  90  Hennepin  Avenue, 
P.O.  Box  291,  Minneapolis,  Minnesota 
55480-0291: 

1.  X'onvest  Corporation,  Minneapolis, 
Minnesota,  Norwest  Mortgage,  Inc.,  Des 
Moines,  Iowa,  and  Norwest  Ventures, 
LLC.  Des  Moines.  Iowa;  to  .sell  50 
percent  of  Edina  Realtv  Mortgage.  LLC, 
Minneapolis,  Minnesota,  an  indirect 
non-bank  subsidiary,  to  Edina  Financial 
Services,  Inc.,  Edina,  Minnesota,  an 
indirect  wholly-owned  subsidiary  of 
MidAmerican  Energy  Holding 
Company,  and  thereby  form  a  joint 
venture  to  engage  in  a  residential 
mortgage  lending  and  similar  activities, 
pursuant  to  §  225.28(b)(1)  of  Regulation 
Y. 

2.  Norwest  Corporation.  Minneapolis, 
Minnesota,  Norwest  Mortgage,  Inc.,  Des 
Moines.  Iowa,  and  Norwest  Asset 
Company.  Des  Moines,  Iowa;  to  sell  50 
percent  of  RELS  Title  Services.  LLC, 
Edina,  Minnesota,  and  50  percent  of 
RELS.  LLC.  San  Diego.  California,  both 
indirect  non-bank  subsidiaries,  to, 
respectively.  First  American  Title 
Insurance  Company  and  First  American 
Real  Estate  Solutions.  LLC.  both  of 
Santa  Ana,  California,  and  thereby  form 
joint  ventures  to  engage  in  residential 
real  estate  appraisal,  consumer  income 
verification,  consumer  credit  reporting 
activities,  title  insurance  agency,  escrow 
and  other  residential  real  estate  closing 
services  activities,  pursuant  to  §§ 
225.28(b)(2)  and  (b)(ll)(vii)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  24.  1998. 
Robert  deV.  Frierson, 
Associate  Secretary-  of  the  Board. 
[FR  Doc.  98-23079  Filed  8-26-98;  8:45  am| 

BILUNG  CODE  S210-01-F 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0080] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Contract 
Financing 

agency:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Notice  of  request  for  an 

extension  to  an  existing  OMB  clearance 

(3090-0080). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Office  of 
Acquisition  Policy  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  previously  approved 
information  collection  requirement 
concerning  Contract  Financing.  The 
information  collection  was  previously 
published  in  the  Federal  Register  on 
June  17,  1998  at  63  FR  33064,  allowing 
for  a  60-day  public  comment  period.  No 
comments  were  received. 
DATES:  Comment  Due  Date.  September 
28,  1998. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer,  GSA  Desk  Officer,  Room  3235, 
NEOB,  Washington,  DC  20503,  and  to 
Marjorie  Ashby,  General  Services 
Administration  (MVP),  1800  F  Street 
N\V,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Matera,  Office  of  GSA  Acquisition 
Pohcy  (202) 501-1224. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  GSA  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
review  and  approve  information 
collection.  3090-0080.  concerning 
Contract  Financing.  Offerors  are 
required  to  identify  whether  items  are 
foreign  source  end  products  and  the 
dollar  amount  of  import  duty  for  each 
product. 

B.  Annual  Reporting  Burden 

Respondents:  2,000;  annual 
responses:  2,000;  average  hours  per 
response:  .1;  burden  hours:  200. 

Copy  of  Proposal 

A  copy  of  this  proposal  may  be 
obtained  from  the  GSA  Acquisition 
Policy  Division  (MVP),  Room  4011.  GSA 
Building,  1800  F  Street  NW, 
Washington.  DC  20405,  or  by 
telephoning  (202)  501-3822,  or  by 
faxing  your  request  to  (202)  501-3341. 


Federal  Register /Vol.  63.  No.  166 /Thursday.  August  27,  1998 /Notices 


45817 


Dated:  August  20,  1998. 

Ida  M.  Ustad. 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy. 

[FR  Doc.  98-22968  Filed  8-26-98;  8:45  am) 

BILUNG  CODE  6820-61-14 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0112] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  State 
Agency  Monthly  Donation  Report  of 
Surplus  Personal  Property 

agency:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Notice  of  request  for  an 

extension  to  a  previously  approved 

OMB  Clearance  (3090-0112). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Office  of 
Acquisition  Policy  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  previously  approved 
information  collection  requirement 
concerning  GSA  Form  3040,  State 
Agency  Monthly  Donation  Report  of  . 
Surplus  Personal  Property.  The 
information  collection  was  previously 
published  in  the  Federal  Register  on 
June  19,  1998  at  63  FR  33667.  allowing 
for  a  60-day  public  comment  period.  No 
comments  were  received. 
DATES:  Comment  Due  Date:  September 
28,  1998. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer,  GSA  Desk  Officer,  Room  3235, 
NEOB,  Washington,  DC  20503,  and  to 
Marjorie  Ashby,  General  Services 
Administration  (MVP),  1800  F  Street 
NW,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Dingle,  Federal  Supply  Service 
(703)  305-6190. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  GSA  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
review  and  approve  information 
collection,  3090-0112,  concerning  GSA 
form  3040,  State  Agency  Monthly 
Donation  Report  of  Surplus  Personal 
Property.  This  report  complies  with 
Public  Law  94-519  which  requires 
annual  reports  of  donations  of  personal 
property  to  public  agencies  for  use  in 
carrying  out  such  purposes  as 


conservation,  economic  development, 
education,  parks  and  recreation,  public 
health,  and  public  safety. 

B.  Annual  Reporting  Burden 

Respondents:  55;  annual  responses: 
220;  average  hours  per  response:  1 ; 
burden  hours:  220. 

Copy  of  Proposal 

A  copy  of  this  proposal  may  be 
obtained  from  the  GSA  Acquisition 
Policy  Division  (MVP),  Room  4011,  GSA 
Building,  1800  F  Street  NW, 
Washington,  DC  20405,  or  by 
telephoning  (202)  501-3822,  or  by 
faxing  your  request  to  (202)  501-3341. 

Dated:  August  20,  1998. 
Ida  M.  Ustad, 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy. 

[FR  Doc.  98-22969  Filed  8-26-98;  8:45  am] 

BILUNG  CODE  6820-61 -M 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Supply  Service;  GSA 
Distritxition  System  Practices  for 
Acquiring  Freight  Transportation 
Services 

agency:  Federal  Supply  Service,  GSA. 
ACTION:  Notice  requesting  comment  on 
proposed  GSA  changes  to  transportation 
procedures  involving  Distribution 
System  traffic. 

SUMMARY:  For  General  Services 
Administration  (GSA)  Distribution 
System  traffic,  GSA  proposes  in  future 
Requests  for  Offers  (RFO's)  to  require 
shipment  status  notices,  rate  submission 
by  the  first  3  digits  of  the  United  States 
Postal  Service  (USPS)  ZIP  Code 
(including  normal  transit  time),  paying 
carriers  automatically  upon  notification 
of  delivery,  and  basing  mileage  upon  PC 
Miler  from  ALK  Associates.  These 
changes  are  intended  to  enhance 
customer  service,  improve  shipment 
visibility,  assist  GSA  with  identifj-ing 
best  value  services,  and  reduce  the 
operational  costs  of  the  carriers  and 
GSA. 

DATES:  Please  submit  your  comments  by 
October  26,  1998. 
ADDRESSES:  Mail  comments  to  the 
Transportation  Management  Division 
(FBF),  Washington  DC  20406,  Attn:  RFO 
Revision  Federal  Register  Notice.  GSA 
will  consider  your  comments  prior  to 
finalizing  these  changes. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blaine  Jacobs,  Transportation 
Management  Division  (FBF),  Office  of 
Transportation  and  Property 
Management,  1941  Jefferson  Davis 


Highway,  Arlington.  VA  22202: 
telephone  number:  (703)  305-7317;  e- 
mail:  blaine.  jackobs@gsa.gov. 
SUPPLEMENTARY  INFORMATION:  For  GSA 
Distribution  System  traffic,  GSA 
proposes  to: 

(a)  Require  carriers  to  provide 
Shipment  Status  Notices  using  either 
the  ANSI  X.12  Transaction  Set  214 
format  or  a  GSA  proprietary  file  format; 

(b)  Require  carriers  to  submit 
territorial  offers  by  the  first  3  digits  of 
the  USPS  ZIP  Code  and  include  their  — 
normal  transit  time  to  the  3  digit  ZIP 
Code  area  in  their  offer; 

(c)  Pre-price  shipments  and  base 
payments  on  the  mileage  as  determined 
by  PC  Miler,  from  ALK  Associates,  and: 

(D)  Pay  carriers  after  receipt  of 
delivery  information  without  requiring 
carrier  invoicing. 

Dated:  August  21.  1998 
Allan  J.  Zaic, 

Assistant  Commissioner.  Office  of 
Transportation  and  Property  Management 
|FR  Doc.  98-23041  Filed  8-26-98;  8:45  am) 

BtLUNG  CODE  6820-24-M 


OFFICE  OF  GOVERNMENT  ETHICS 

Submission  for  OMB  Review; 
Comment  Request:  Updated  Model 
Qualified  Trust  Certificates  and  Draft 
Documents 

agency:  Office  of  Government  Ethics 

(OGE). 

action:  Notice. 

SUMMARY:  The  Office  of  Government 
Ethics  has  submitted  a  total  of  executive 
branch  qualified  trust  model  certificates 
and  draft  documents  for  three-year 
extension  of  Office  of  Management  and 
Budget  (OMB)  approval  under  the 
Paperwork  Reduction  Act.  In  addition, 
the  Office  of  Government  Ethics  has 
submitted  a  new  set  of  model  blind  trust 
communications  formats  for  papervN'ork 
review  and  three-year  approval  for  the 
first  time. 

DATES:  Comments  on  this  proposal 
should  be  received  by  September  28, 
1998. 

ADDRESSES:  Comments  should  be  sent  to 
Mr.  Joseph  F.  Lackey,  Jr..  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20503;  telephone:  202- 
395-7316. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gressman,  Associate  General 
Counsel,  Office  of  Government  Ethics. 
1201  New  York  Avenue.  NW.. 
Washington,  DC  20005-3917;  telephone: 
202-208-8000.  ext.  1110;  TDD-  202- 
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208-8025:  FAX:  202-208-8037.  A  copy 
of  all  of  the  draft  updated  model  trust 
documents  and  certificates,  as  well  as 
the  remainder  of  the  OGE  submission  to 
0MB.  may  be  obtained,  without  charge, 
by  contacting  Mr.  Gressman. 

SUPPLEMEMTARY  INFORMATION:  The  Office 
of  Government  Ethics,  as  the 
supervising  ethics  office  for  the 
executive  branch  of  the  Federal 
Government  under  the  Ethics  in 
Government  Act  of  1978  (the  "Ethics 
Act"),  is  the  sponsoring  agency  for 
model  certificates  and  draft  trust 
documents  for  qualified  blind  and 
diversified  trusts  of  executive  branch 
officials  set  up  under  section  102(f)  of 
the  Ethics  Act.  5  U.S.C.  app..  §  102(fl, 
and  OGE's  implementing  financial 
disclosure  regulations  at  subpart  D  of  5 
CFR  part  2634.  Approval  of  OGE  can  be 
sought  by  Presidential  nominees  to 
executive  branch  positions  subject  to 
Senate  confirmation  and  any  other 
executive  branch  officials  for  Ethics  Act 
qualified  blind  or  diversified  trusts.  The 
various  model  certificates  and  trust 
documents  are  utilized  by  OGE  and 
settlers,  trustees  and  other  fiduciaries  in 
establishing  and  administering  the 
qualified  trusts. 

The  Office  of  Government  Ethics  has 
submitted,  after  a  first  round  notice  and 
comment  period,  updated  versions  of 
eleven  qualified  trust  certificates  and 
model  documents  (all  included  under 
0MB  control  number  3209-0007)  for  a 
three-year  extension  of  approval  by 
0MB  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35).  The 
current  paperwork  approval  for  the 
certificates  and  model  documents  is 
scheduled  to  expire  soon.  The  updating 
substantive  changes  reflect  minor 
improvements  to  the  various  forms  that 
result  from  practice  with  the  qualified 
trust  program  over  the  past  several 
years.  The  Office  of  Government  Ethics 
has  also  determined  that  a  new  twelfth 
model  forms  set,  entitled  Blind  Trust 
Communications  (Expedited  Procedure 
for  Securing  Approval  of  Proposed 
Communications)  and  which  consists  of 
standard  trustee  reporting  formats  and 
instructions  for  communicating  with 
OGE.  will  be  of  value  in  administering 
the  Ethics  Act  qualified  trust  program. 
Accordingly.  OGE  has  sought  initial 
three-year  paperwork  approval  from 
OMB. 

On  April  24.  1998,  at  63  Federal 
Register  20411-20412.  OGE  published  a 
first  round  paperwork  notice  of  the 
updated  executive  branch  qualified  trust 
model  certificates  and  draft  documents. 
During  the  public  comment  period  on 
that  advance  notice,  OGE  received  just 
a  few  requests  by  persons  outside  OGE 


for  copies  of  the  updated  drafts  and  no 
comment  letters. 

Furthermore,  OGE  has  adopted  a  few 
revisions  to  the  procedural  paperwork 
notices  to  all  of  the  model  certificates 
and  draft  trust  documents.  Pursuant  to 
the  1995  revisions  to  the  Paperwork 
Reduction  Act,  OGE  has  added  a 
statement  to  the  model  forms  that  an 
agency  may  not  conduct  or  sponsor,  and 
no  person  is  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  A  parenthetical  reference  has 
been  made  to  the  location  of  that 
number  (on  the  top  of  the  first  page  or 
in  the  heading  of  the  various  model 
documents).  The  caption  of  the  public 
burden  information  section  has  been 
changed  to  indicate  the  inclusion  of  the 
Paperwork  Reduction  Act  statement.  In 
addition,  OGE  has  added  the  OMB 
paperwork  control  number,  3209-0007, 
to  the  headings  of  the  model  certificates, 
as  codified  in  appendixes  A  and  B  to 
part  2634.  Moreover,  a  couple  of 
changes  since  the  first  round  notice 
modify  the  wording  of  the  sentences  on 
paperwork  comments  in  each  of  the 
models  (now  including  the  certificates) 
to  change  the  verb  tense,  clarify  the 
current  title  of  the  OGE  Associate 
Director  for  Administration  and  remove 
OMB  as  an  additional  contact  point. 

The  various  model  trust  certificates 
and  documents  as  proposed  to  be 
modified  are  available  to  the  public 
upon  request  as  indicated  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section 

above. 

There  are  two  categories  of 
information  collection  requirements 
which  OGE  has  submitted,  each  with  its 
own  related  reporting  certificates  or 
model  documents  which  are  subject  to 
review  and  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  OGE  regulatory 
citations  for  these  two  categories, 
together  with  identification  of  the  forms 
used  for  their  implementation,  are  as 
follows: 

i.  Qualified  Trust  Administration — 5 
CFR  2634.401(d)(2).  2634.403(b)(ll), 
2634.404(c)(ll),  2634.406  (a)(3)  and  (b). 
2634.408,  2634.409  and  appendixes  A 
and  B  of  part  2634  (the  two 
implementing  forms,  the  Certificate  of 
Independence  and  Certificate  of 
Compliance,  are  codified  respectively  in 
the  cited  appendixes;  see  also  the 
Privacy  Act  and  Paperwork  Reduction 
Act  notices  thereto  in  appendix  C — OGE 
will  revise  these  appendixes  as 
explained  above  in  a  final  rule 
document  for  publication  in  the  Federal 
Register  once  OMB  paperwork 
clearance  for  this  overall  package  is 
obtained);  and 


ii.  Qualified  Trust  Drafting— 5  CFR 
2634.401(c)(l)(i)  &  (d)(2).  2634.403(b), 
2634.404(c).  2634.408  and  2634.409  the 
nine  implementing  forms  are  the:  (A) 
Blind  Trust  Communications  (Expedited 
Procedure  for  Securing  Approval  of 
Proposed  Communications);  (B)  Model 
Qualified  Blind  Trust  Provisions;  (C) 
Model  Qualified  Diversified  Trust 
Provisions;  (D)  Model  Qualified  Blind 
Trust  Provisions  (for  Use  in  the  Case  of 
Multiple  Fiduciaries);  (E)  Model 
Qualified  Blind  Trust  Provisions  (For 
Use  in  the  Case  of  an  Irrevocable  Pre- 
Existing  Trust);  (F)  Model  Qualified 
Diversified  Trust  Provisions  (Hybrid 
Version);  (G)  Model  Qualified 
Diversified  Trust  Provisions  (For  Use  in 
the  Case  of  Multiple  Fiduciaries):  (H) 
Model  Qualified  Diversified  Trust 
Provisions  (For  Use  in  the  Case  of  an 
Irrevocable  Pre-Existing  Trust);  (I) 
Model  Confidentiality  Agreement 
Provisions  (for  Use  in  the  Case  of  a 
Privately  Owned  Business);  and  (J) 
Model  Confidentiality  Agreement 
Provisions  (For  Use  in  the  Case  of 
Investment  Management  Activities). 

As  noted  above,  OGE  is  seeking  a 
three-year  extension  of  OMB  paperwork 
approval  for  all  of  these  certificates  and 
documents,  except  for  the  new  Blind 
Trust  Communications  set  (item  ii(A) 
above)  as  to  which  a  first-time  three- 
year  paperwork  clearance  is  being 
sought.  Once  completed,  the  new 
communications  formats  and,  as  now 
redetermined  by  OGE,  the 
confidentiality  agreements  (items  ii(A). 
(I)  and  (J)  above)  would  not  be  available 
to  the  public  due  to  the  fact  that  they 
contain  sensitive  confidential 
information.  All  the  other  completed 
model  trust  certificates  and  draft 
documents  are  publicly  available  based 
upon  proper  Ethics  Act  request  (by 
filling  out  an  OGE  Form  201  access 
form). 

The  total  annual  public  reporting 
burden  represents  the  time  involved  for 
completing  qualified  trust  certificates 
and  documents  drafts,  which  are 
processed  by  OGE.  The  burden  is  based 
on  the  amount  of  time  imposed  on 
private  citizens.  Virtually  all  filers/ 
document  users  are  private  trust 
administrators  and  other  private 
representatives  who  help  to  set  up  and 
maintain  the  qualified  blind  and 
diversified  trusts.  The  detailed 
paperwork  estimated  below  for  the 
various  trust  certificates  and  model 
documents  are  based  primarily  on 
OGE's  experience  with  administration 
of  the  qualified  trust  program. 

i.  Trust  Certificates: 

A.  Certificate  of  Independence:  Total 
filers  (executive  branch):  10;  Private 
citizen  filers  (100%):  10;  OGE-processed 
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certificates  (private  citizens):  10;  OGE 
burden  hours  (20  minutes/certificate):  3. 

B.  Certificate  of  CompHance:  total 
filers  (executive  branch):  35;  Private 
citizen  filers  (100%):  35;  OGE-processed 
certificates  (private  citizens):  35;  OGE 
burden  hours  (20  minutes/certificate): 
12;  and 

ii.  Model  Qualified  Trust  Drafts: 

A.  Blind  Trust  Communications:  Total 
Users  (executive  branch):  35;  Private 
citizen  users  (100%):  35;  OGE-processed 
drafts  (private  citizens):  210  (based  on 
an  average  of  six  communications  per 
user  per  year);  OGE  burden  hours  (20 
minutes/communications):  70. 

B.  Model  Qualified  Blind  Trust  Draft: 
Total  Users  (executive  branch):  10; 
Private  citizen  users  (100%):  10;  OGE- 
processed  drafts  (private  citizens):  10; 
OGE  burden  hours  (100  hours/draft): 
1,000. 

C.  Model  Qualified  Diversified  Trust 
Draft:  Total  Users  (executive  branch): 
15;  Private  citizen  users  (100%);  15; 
OGE-processed  drafts  (private  citizens): 
15;  OGE  burden  hours  (100  hours/draft): 
1.500. 

D.-H.  Each  of  the  five  remaining 
model  qualified  trust  modified  drafts 
involves:  Total  users  (executive  branch): 
2;  Private  citizen  users  (100%);  2;  OGE- 
processed  drafts  (private  citizens):  2, 
multiplied  by  5  (five  different  drafts)  = 
10;  OGE  burden  hours  (100  hours/draft): 
200,  multiplied  by  5  (five  different 
drafts)  =  1,000. 

I.-J.  Each  of  the  two  model 
confidentiality  agreements  involves: 
Total  users  (executive  branch):  2; 
Private  citizens  users  (100%);  2;  OGE- 
processed  agreements  (private  citizens): 
2,  muhiplied  by  2  (two  different  drafts) 
=  4;  OGE  burden  hours  (50  hours/ 
agreement):  100,  multiplied  by  2  (two 
different  drafts)  -  200. 

Based  on  these  estimates,  the  total 
number  of  forms  expected  annually  at 
OGE  is  294,  with  a  cumulative  total  of 
3,785  burden  hours. 

Public  comment  is  invited  on  each 
aspect  of  the  model  qualified  trust 
certificates  and  trust  document  drafts, 
and  underlying  regulatory  provisions,  as 
set  forth  in  this  second  round 
paperwork  notice,  including  specifically 
views  on  the  need  for  and  practical 
utility  of  this  set  of  collections  of 
information,  the  accuracy  of  OGE's 
burden  estimate,  the  potential  for 
enhancement  of  quality,  utility  and 
clarity  of  the  information  collected,  and 
the  minimization  of  burden  (including 
the  use  of  information  technology). 

The  Office  of  Government  Ethics,  in 
consultation  with  OMB,  will  consider 
all  comments  received,  which  will 
become  a  matter  of  public  record. 


Approved:  August  21,  1998. 
F.  Gary  Davis, 

Deputy  Director,  Office  of  Government  Ethics 
[FR  Doc.  98-23088  Filed  8-26-98;  8:45  am) 

BILUNG  CODE  B345-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  a  Meeting  of  the  National 
Bioethics  Advisory  Commission 
(NBAC) 


SUMMARY:  Pursuant  to  Section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  given  of  a  meeting  of  the  National 
Bioethics  Advisory  Commission.  The 
Commission  will  continue  addressing 
(1)  the  protection  of  the  rights  and 
welfare  of  human  subjects  in  research 
involving  persons  with  mental  disorders 
that  may  affect  decisionmaking 
capacity,  (2)  issues  in  the  research  use 
of  human  biological  materials,  and  (3)  a 
proposed  comprehensive  human 
subjects  project.  The  meeting  is  open  to 
the  public  and  opportunities  for 
statements  by  the  public  will  be 
provided  on  September  17,  1998  from 
11:30  am  to  12  Noon. 
DATES/TIMES:  September  16,  1998,  8:00 
am-5:00  pm;  and  September  17,  1998. 
8:30  am-5:00  pm. 
location:  The  Virginia  Ballroom, 
Embassy  Suites  Alexandria,  1900 
Diagonal  Road,  Alexandria,  Virginia. 
SUPPLEMENTARY  INFORMATION:  The 

President  established  the  National 
Bioethics  Advisory  Commission  (NBAC) 
on  October  3,  1995  by  Executive  Order 
12975  as  amended.  The  mission  of  the 
NBAC  is  to  advise  and  make 
recommendations  to  the  National 
Science  and  Technology  Council,  its 
Chair,  the  President,  and  other  entities 
on  bioethical  issues  arising  ft-om  the 
research  on  human  biology  and 
behavior,  and  from  the  applications  of 
that  research. 

Public  Participation 

The  meeting  is  open  to  the  public 
with  attendance  limited  by  the 
availability  of  space  on  a  first  come,  first 
serve  basis.  Members  of  the  public  who 
wish  to  present  oral  statements  should 
contact  Ms.  Patricia  Norris  by 
telephone,  fax  machine,  or  mail  as 
shown  below  and  as  soon  as  possible  at 
least  4  days  before  the  meeting.  The 
Chair  will  reserve  time  for  presentations 
by  persons  requesting  to  speak  and  asks 
that  oral  statements  be  limited  to  five 
minutes.  The  order  of  persons  wanting 
to  make  a  statement  will  be  assigned  in 


the  order  in  which  requests  are 
received.  Individuals  unable  to  make 
oral  presentations  can  mail  or  fax  their 
written  comments  to  the  NBAC  staff 
office  at  least  five  business  days  prior  to 
the  meeting  for  distribution  to  the 
Commission  and  inclusion  in  the  public 
record.  The  Commission  also  accepts 
general  comments  at  its  website  at 
bioethics.gov.  Persons  needing  special 
assistance,  such  as  sign  language 
interpretation  or  other  special 
accommodations,  should  contact  NBAC 
staff  at  the  address  or  telephone  number 
listed  below  as  soon  as  possible. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Patricia  Norris,  National  Bioethics 
Advisory  Commission,  6100  Executive 
Boulevard.  Suite  5B01.  Rockville, 
Maryland  20892-7508.  telephone  301- 
402-4242.  fax  number  301-480-6900. 
Henrietta  D.  Hyatt-Knorr, 
Deputy  Executive  Director,  National  Bioethics 
Advisory  Commission. 

IFR  Doc  98-22966  Filed  ft-26-98;  8:45  am) 

BIUJNG  CODE  4iaft-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS). 

Times  and  Dates:  9:00  am  -5:30  pm  . 
September  15.  1998;  9:00  am  -5  00  p  m  , 
Septemt)er  16.  1998. 

Place:  Conference  Room  505A.  Hubert  H. 
Humphrey  Building.  200  Indefjendence 
Avenue  SW,  Washington,  DC  20201 

Sf  of  us;  Open. 

Purpose:  The  meeting  will  focus  on  a 
variety  of  health  data  policy  and  privacy 
issues.  Department  officials  will  update  the 
Committee  on  recent  activities  of  the  HHS 
Data  Council  and  the  status  of  HHS  activities 
in  implementing  the  administrative 
simplification  provisions  of  Pub  L.  104-191. 
the  Health  Insurance  Portabilit>'  and 
Accountability  Act  of  1996  (HIPAA).  The 
Committee  also  will  be  briefed  on  the  status 
of  the  International  Classification  of  Diseases 
(ICD-10  CM)  and  ICI>-10-PCS.  as  well  as 
followup  to  the  RefMJrt  of  the  President's 
Commission  on  Quality  and  Consumer 
Protection  in  the  Health  Care  Industry.  In 
addition,  the  Committee  plans  to  consider 
comments  to  submit  to  HHS  in  response  to 
HIPAA  Notices  of  Proposed  Rulemaking,  a 
draft  concept  paper  on  health  applications  in 
the  National  Information  Infrastructure,  and 
revisions  to  member  guidelines  for  dealing 
with  the  media  and  external  organizations. 
Subcommittee  breakout  sessions  are  planned. 
All  topics  are  tentative  and  subject  to  change 
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Please  check  the  NCVHS  website,  where  a 
detailed  agenda  will  be  posted  prior  to  the 
meeting. 

Contact  Person  for  More  Information: 
Substantive  information  as  well  as 
summaries  of  NCVHS  meetings  and  a  roster 
of  committee  members  may  be  obtained  by 
visiting  the  NCVHS  website  (http:// 
aspe.os.dhhs.gov/ncvhs)  where  an  agenda  for 
the  meeting  will  be  posted  when  available. 
Additional  information  may  be  obtained  by 
calling  James  Scanlon,  NCVHS  Executive 
Staff  Director,  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation, 
DHHS,  Room  440-D.  Humphrey  Building, 
2(X)  Independence  Avenue  SW,  Washington, 
DC  20201.  telephone  (202)  690-7100,  or 
Majorie  S.  Greenberg,  Executive  Secretary, 
NCVHS.  NCHS,  CDC,  Room  1100, 
Presidential  Building,  6525  Belcrest  Road. 
Hyattsville,  Maryland  20782.  telephone  301/ 
436-7050. 

Note:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  Building  by  non-government 
employees.  Thus,  individuals  without  a 
government  identification  card  may  need  to 
have  the  guard  call  for  an  escort  to  the 
meeting  room. 

Dated:  August  21,  1998. 
James  Scanlon, 

Director,  Division  of  Data  Policy. 
(FR  Doc.  98-23042  Filed  8-26-98;  8:45  ami 

BtLUNG  CODE  41S1-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Vaccine  Advisory  Committee 
Meeting 

The  National  Vaccine  Advisory 
Committee,  Centers  for  Disease  Control 
and  Prevention  (CDC)  announces  the 
following  meeting: 

Name:  National  Vaccine  Advisory 
Committee  (NVAC)  Immunization  Registries 
Workgroup. 

Time  and  Date:  8  a.m. -5  p.m.,  September 
2,  1998. 

Place:  Renaissance  Mayflower  Hotel,  1127 
Connecticut  Avenue.  Washington,  DC  20036, 
202/347-3000. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  30  jjeople. 

Purpose:  To  discuss  and  explore  the 
development  of  a  Plan  of  Action  for 
community  and  state  based  immunization 
registries. 

Matters  to  be  Discussed:  Agenda  items 
will  include  and  address  the  following: 
themes  and  issues  identified  during 
public  meetings;  special  issues  such  as 
Immigration  and  Naturalization 
Services.  Privacy  and  ConfidentiaUty; 
Plan  of  Action  (format,  goals/ 


recommendations  and  roles);  and  an 
outline  of  a  timeline. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Robb  Linkins,  Ph.D.,  M.P.H.,  Chief, 
Systems  Development  Branch,  Data 
Management  Division,  NIP,  CDC,  1600 
Clifton  Road,  NE,  M/S  E-62,  Atlanta, 
Georgia  30333,  telephone  404/639- 
8728,  e-mail  rxl3@cdc.gov. 

Dated:  August  20,  1998. 
Carolyn  J.  Russell, 

Director,  Management  Analyiis  and  Services 
Office,  Centers  for  D^sec:^  Control  and 
Prevention  (CDC). 

[FR  Doc.  98-22973  Filed  8-2&-98;  8:45  am] 

BILUNQ  CODE  41S3-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98F-0706] 

BASF  Corp.;  Filing  of  Food  Additive 
Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  BASF  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  2,9-bis(3,5- 
dimethylphenyl)anthra(2,l,9-def:6,5,10- 
d'e'f)diisoquinoline-1.3,8,10(2H,9H)- 
tetrone  (C.I.  Pigment  Red  149)  as  a 
colorant  for  all  polymers  intended  for 
use  in  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4620)  has  been  filed  by 
BASF  Corp.,  3000  Continental  Dr. 
North,  Mt.  Olive.  NJ  07828-1234.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  178.3297 
Colorants  for  polymers  to  provide  for 
the  safe  use  of  2,9-bis(3,5- 
dimethylphenyl)anthra(2,l,9-def:6,5,10- 
d'eT)diisoquinoline-l,3,8,10(2H,9H)- 
tetrone  (C.I.  Pigment  Red  149)  as  a 
colorant  for  all  polymers  intended  for 
use  in  contact  with  food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  the 
type  that  does  not  individually  or 


cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  Augusts,  1998. 
George  H.  Pauli, 

Acting  Director,  Office  ofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  98-23032  Filed  8-26-98;  8:45  am] 

BILUNQ  CODE  41«M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98F-0705] 

Ciba  Specialty  Chemicals  Corp.;  Filing 
of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba  Specialty  Chemicals  Corp.  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  expanded  safe  use  of 
tris(2,4-di-terf-butylphenyl)phosphite  as 
a  stabilizer  in  polymers  intended  for  use 
in  contact  with  food. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202^18-3081. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4618)  has  been  filed  by 
Ciba  Specialty  Chemicals  Corp.,  c/o 
Keller  and  Heckman,  1001  G  St.  NW., 
suite  500  West,  Washington,  DC  20001. 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  to  provide 
for  the  expanded  safe  use  of  tris(2,4-di- 
(ert-butylphenyl)phosphite  as  a 
stabilizer  for  polymers  intended  for  use 
in  contact  with  food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  the 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 
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Dated:  July  31,  1998. 
Laura  M.  Tarantino. 

Acting  Director,  Office  of  Premarket 
Approval.  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  98-23031  Filed  8-26-98;  8;45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-0645] 

Medical  Device  Warning  Letter  Draft 
Pilot;  Availability 

agency:  Food  and  Drug  Administration, 

HHS, 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  planning  to 
initiate  a  pilot  program  involving  the 
medical  device  industry  that  is  a 
continuation  of  the  "medical  device 
industry  initiatives."  This  draft  pilot 
concerns  the  issuance  of  warning  letters 
for  quality  system,  premarket 
notification  submission  (510(k)),  and 
labeling  violations.  This  draft  pilot  is 
intended  to  optimize  resource 
utilization,  enhance  communication 
between  industry  and  FDA,  and  provide 
firms  with  incentives  to  promptly 
correct  violations  or  deficiencies.  The 
draft  pilot  includes  eligibility  criteria 
and  procedures  for  the  issuance  of 
warning  letters  and  will  not  be 
implemented  until  after  the  public 
comment  period  has  expired. 
DATES:  Written  comments  on  the  draft 
pilot  may  be  submitted  by  October  13, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  draft  pilot  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061.  Rockville,  MD  20852. 
Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  pilot. 
FOR  FURTHER  INFORMATION  CONTACT: 

Device  quality  system  warning  letter 
draft  pilot:  Jeffrey  B.  Govemale. 
Division  of  Compliance  Policy 
(HFC-230),  Office  of  Regulatory- 
Affairs.  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-827- 
0411,  FAX  301-827-0482. 

Premarket  notification  (510(k))  and 
labeling  warning  letter  draft  pilot: 
Chester  T.  Reynolds.  Office  of 
Compliance  (HFZ-300),  Center  for 


Devices  and  Radiological  Health. 
Food  and  Drug  Administration. 
2098  Gaither  Rd.,  Rockville,  MD 
20850.  301-594-i618,  FAX  301- 
594-4610. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

During  recent  FDA/medical  device 
industry  grassroots  forums,  several 
issues  were  discussed  concerning  FDA's 
interaction  with  the  medical  device 
industry.  After  considering  these  issues, 
the  agency  plans  to  initiate  a  pilot 
program  that  will  last  for  18  months, 
and  then  be  formally  evaluated.  The 
draft  pilot  includes  procedures  for  the 
issuance  of  warning  letters  for  quality 
system  (21  CFR  part  820).  510(k)  (part 
807,  subpart  E)  (21  CFR  part  807. 
subpart  E),  and  labeling  (e.g.,  21  CFR 
part  800,  subpart  B;  part  801,  and  part 
809,  subparts  B  and  C)  violations.  This 
draft  pilot  is  currently  restricted  to  the 
medical  device  industry  and  is  a 
continuation  of  the  medical  device 
industry  initiatives. 

FDA  currently  maintains  contracts 
with  the  States  of  California.  Colorado, 
and  Texas  that  will  expire  on  September 
30,  1998,  to  conduct  medical  device 
inspections  on  behalf  of  FDA.  This  draft 
pilot  does  not  include  those  inspections 
done  under  State  contract  for  FDA. 
However,  noncontract  medical  device 
inspections  done  by  FDA  personnel  in 
these  States  will  be  eligible  for  this  draft 
pilot. 

The  purpose  of  this  draft  pilot  is  to 
optimize  resource  utilization,  enhance 
communication  between  the  medical 
device  industry  and  FDA.  and  provide 
firms  with  incentives  to  promptly 
correct  violations  or  deficiencies. 
Implementation  of  this  draft  pilot  will 
not  impact  on  violative  situations  where 
enforcement  action  is  necessary  to 
protect  the  public  health. 

The  medical  device  warning  letter 
draft  pilot  is  being  issued  as  a  guidance 
document  and  represents  the  agency's 
current  thinking  on  the  subject.  It  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  applicable  statute, 
regulations,  or  both. 

The  agency  has  adopted  good 
guidance  practices  (GGP's)  that  set  forth 
the  agency's  policies  and  procedures  for 
the  development,  issuance,  and  use  of 
guidance  documents  (62  FR  8961, 
February  27,  1997).  This  pilot  is  being 
issued  as  a  draft  level  1  guidance 
consistent  with  GGP's. 

The  draft  pilot  consists  of  two  parts 
that  are  described  as  follows: 


I.  Device  Quality  System  Warning  Letter 
Draft  Pilot 

Dates:  (insert  initiation  and  ending  dates 
18  months  apart) 

This  draft  pilot  is  restricted  to  the  medical 
device  industr\-  and  is  a  continuation  of  the 
medical  device  industr\'  initiatives 

Following  a  domestic  device  quality 
system  inspection  which  finds  current  good 
manufacturing  practice  (CG.MP)  deficiencies 
(situation  1.  compliance  program  (CP) 
7382.830 — part  V)  that  warrant  a  warning 
letter,  the  establishment  is  to  be  given  15 
working  days  to  respond  from  the  issuance 
date  of  the  list  of  inspectional  obser^-ations 
(FDA-483).  If  the  firms  written  response  to 
the  FDA-483  is  deemed  to  be  satisfactory  by 
the  district  office,  then  a  warning  letter 
should  not  be  issued. 

This  draft  pilot  does  not  appiv  to: 

1.  Nonqualify  system  inspections  such  as 
mammography,  radiological  health,  and 
bioresearch  inspjections; 

2.  Establishments  that  manufacture  devices 
as  well  as  other  FDA  regulated  products; 

3.  Establishments  that  manufacture  devices 
that  are  regulated  by  the  Center  for  Biologies 
Evaluation  and  Research  (CBER): 

4.  Recidivous  establishments  as  defined  in 
CP  7382  830; 

5.  An  inspection  that  uncovered  CGMP, 
premarket  notification  submission  (510(k)l, 
or  labeling  deficiencies  that  may  cause 
serious  adverse  health  consequences; 

6.  A  compliance  followup  insfjection  when 
the  previous  inspection  resulted  in  a  warning 
letter  or  regulatory  action  for  quality  system, 
510(k).  or  labeling  violations; 

7.  An  inspection  that  disclosed  other 
significant  device  violations  (e.g..  medical 
device  repwrting  or  premarket  approval)  in 
addition  to  quality  system,  510(k).  or  labeling 
violations  which  warrant  the  issuance  of  a 
warning  letter  or  regulatory  action;  or 

8  A  situation  where  the  firm's 
management  failed  to  make  available  to  FDA 
p»ersonnel  all  requested  information  and 
records  required  by  regulations  or  laws 
enforced  by  FDA. 

If  the  district  is  essentially  satisfied  with 
the  written  response  to  the  FDA— 483  but 
needs  further  clarification,  it  may  seek 
additional  information  via  untitled 
correspondence,  meetings,  or  telephone. 

If  the  firm  fails  to  respond  to  the  FDA-483. 
a  warning  letter  should  be  sent  to  the 
establishment  once  the  15  working  dav 
period  has  expired.  If  the  district  receives  a 
response  to  the  FD.^-483  within  15  working 
days,  the  district  has  15  working  days  from 
the  receipt  date  to  determine  whether  the 
response  is  satisfacton,'.  If  it  is  necessary  for 
the  district  to  consult  with  the  Center  for 
Devices  and  Radiological  Health's  Office  of 
Compliance  for  technical  assistance,  the 
latter  office  has  15  working  days  to  respond 
to  the  district  and  then  the  district  has  15 
working  days  to  respond  to  the 
establishment.  If  the  written  response  to  the 
FDA^83  is  determined  to  be  unsatisfactory, 
the  district  should  send  a  warning  letter  to 
the  establishment. 

When  no  warning  letter  is  is<:ijed  bv  the 
district  office  due  to  the  firm's  Sctisfactor\ 
written  response,  the  postinspectional 
notification  letter  (see  attachment  1  of  this 
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document)  should  be  sent  to  the 
establishment. 

When  a  decision  is  made  not  to  send  a 
warnmg  letter  due  to  a  satisfactory  written 
response  from  the  firm,  the  inspection  should 
be  classified  as  voluntary  action  indicated 
(V'.M)  and  the  profile  should  be  designated  as 
acceptable. 

When  no  warning  letter  is  issued,  as 
described  previouslv.  and  the  next  inspection 
discloses  situation  1  CGMP  defiaencies.  then 
FD.A  personnel  should  proceed  as  if  a 
warning  letter  had  been  issued  for  the 
previous  inspection  and  consider  appropriate 
t'p.!f)rr:ement  action.  (See  the  graphic  for  the 
de\ice  quality  system  warning  letter  draft 
pilot  as  attachment  2  and  table  1  for 
attachment  3.) 

This  draft  pilot  will  be  evahiated  !)v  FDA 
at  the  end  of  the  18-month  period. 

(>)pies  of  all  domestic  warning  letters  that 
include  a  device  CGMP  adulteration  charge 
fsection  501(h)  of  the  Federal  Food.  Drug, 
and  Cosmetic  .Act  (21  U.S.C.  ,351(h)))  for 
inspections  that  are  initiated  between  (insert 
initiation  date)  and  (insert  date  18  months 
after  start  date)  should  be  forwarded  to  the 
Division  of  Compliance  Management  and 
(Operations  (DCMOJ/Office  of  Enforcement 
lOE)  (HFC-210)  with  a  cover  page.  (See 
attachment  4  for  a  copy  of  this  cover  page) 

When  warning  letters  are  not  issued  for 
situation  1  (XiMP  deficiencies  under  this 
draft  pilot,  copies  of  the  postinspectional 
notification  letters  issued  for  the  inspections 
initiated  between  the  above  dates  should  be 


sent  to  Jeffrey  B.  Governale.  Division  oi 
Compliance  Policy  (DCP)/OE  (HFC-230). 

.Any  questions  concerning  this  draft  pilot 
should  be  directed  to  )effrey  B.  Governale  via 
telephone  (301-827-0411).' facsimile  (301- 
827-0482).  or  electronic  mail  (Jeffrey 
(;overnale@OE@FD.'\ORAHQ]. 

.Attachments:  .As  stated 

Attachment  1 — Model  Postinspectional 
.Notification  Letter  for  Device  Quality  Svstem 
Warning  Letter  Draft  Pilot 

IN'ame  and  title  of  most  responsible 
individual] 

[Establishment's  name  and  address] 

Dear : 

The  Food  and  Drug  .Administration  (FDA) 
conducted  an  inspection  of  your  firm's 
|desc;ription|  facility  at  (address)  on  [date]. 
The  inspection  covered  the  following 
devices: 

(list  devices  and  their  profile  classes] 

.At  the  end  of  the  inspection,  the  FDA 
investigator  left  a  list  of  inspectional 
observations  (FD.A-483)  at  your  firm.  We 
have  received  your  firm's  written  response, 
dated  [date]  to'that  FDA-483.  Copies  of  this 
response  and  the  FDA-483  are  enclosed. 

While  this  inspection  found  deficiencies  of 
\()ur  quality  system  that  would  warrant  a 
warning  letter  if  not  corrected,  your  written 
response  has  satisfied  us  that  you  either  have 
taken  or  are  taking  appropriate  corrective 
actions.  .At  this  time.  FD.A  does  not  intend  to 
take  further  action  based  on  these 
inspectional  findings.  The  agency  is  relying 
on  vour  commitment  regarding  corrective 


actions  and.  should  we  later  observe  that  the 
deviations  from  the  quality  system  regulation 
have  not  been  remedied,  future  regulatory 
action  (e.g.,  seizure,  injunction  and  civil 
penalties)  may  be  taken  without  further 
notice. 

Based  upon  your  corrective  action,  the 
deficiencies  noted  during  FDA's  inspection 
will  not  affect  applicable  pending  premarket 
submissions  or  export  certificates  for  devices 
manufactured  at  your  facility  that  were 
specifically  inspected.  This  information  is 
available  to  Federal  agencies  when  they 
consider  awarding  contracts.  There  may  be 
other  dev.ices  and  operations  of  your  firm  for 
which  the  conclusions  from  this  inspection 
are  not  applicable.  The  agency  may 
separately  inspect  your  firm's  facilities  to 
address  the  quality  system  regulation  in  these 
areas. 

Your  firm  has  an  ongoing  responsibility  to 
conduct  internal  self-audits  to  assure  vou  are 
continuing  to  maintain  conformance  with  the 
quality  system  regulation. 

For  further  information,  please  contact  the 
following  individual  at  this  office: 

[name  and  telephone  number] 

Sincerely, 

District  Director 

District  Office 

Enclosures 

bcc: 

HFC-230  (Governale) 

(district  office  internal  distribution) 

BILLING  CODE  4160-01-F 
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Attachment  3 — Device  Quality  System 
Warning  Letter  Draft  Pilot 

Important 


If  one  or  more  of  your  answers  to  any  of 
the  questions  are  different  than  those  found 
in  the  answer  column  of  this  Table,  then  this 

Table  1 


pilot  does  not  apply  to  your  situation.  You 
should  follow  FDA's  normal  standard 
operating  procedures  instead. 


Number 


Question 


Answer 


1 
2 
3 

4 

5 
6 

7 


In  addition  to  devices,  does  the  establishment  manufacture  other  FDA  regulated  products? 

Does  the  establishment  manufacture  devices  that  are  regulated  by  CBER? 

Is  the  establishment  a  recidivous  firm  per  CP  7382.830? 

Did  the  inspection  uncover  CGMP,  510(k),  or  labeling  deficiencies  that  may  cause  serious  adverse  health  con- 
sequences? 

Was  this  a  compliance  followup  inspection  to  a  warning  letter  or  regulatory  action  for  quality  system,  510(k),  or 
labeling  violations? 

Did  the  inspection  disclose  other  significant  device  violations  In  addition  to  quality  system,  5t0(k),  or  labeling 
violations  which  warrant  the  issuance  of  a  warning  letter  or  regulatory  action? 

Did  the  firm's  management  make  available  to  FDA  all  required  information  that  was  requested? 


No 
No 
No 
No 

No 

No 

Yes 


Attachment  4 — Cover  Page  for  the  Device 
Quality  System  Warning  Letter  Draft  Pilot 

To:  FDA/OR.^/OE/DCMO  (HFC-210] 
(mailing  address:  5600  Fishers  Lane, 
Rockville.  MD  20857-O01) 
From: 


.District  (HFR- 


_) 


Establishment's  name  and  address: 

Date  inspection  was  initiated: 

(This  cover  page  should  be  attached  to 
each  warning  letter  that  includes  a  device 
CGMP  adulteration  charge  (under  section 
.501(h)  of  the  act).  Please  refer  to  the  device 
qtiality  system  warning  letter  pilot  before 
filling  out  this  cover  page.) 

The  attached  warning  letter  was  issued  for 
device  CGMP  deficiencies  for  one  or  more  of 
the  following  reasons.  Please  check  the 
appropriate  reason(s): 

The  establishment  did  not 

respond  to  the  FDA-48.'i  within  15  working 
days 

The  establishment  provided  an 

unsatisfacton,-  response  to  the  FDA-483 
within  15  working  days. 

The  establishment  manufactures 

devices  as  well  as  other  FD.A  regulated 
products. 

The  establishment  manufactures 

devices  that  are  regulated  by  CBER. 

The  inspection  uncovered  CGMP. 

510(k),  or  labeling  deficiencies  that  may 
cause  serious  adverse  health  consequences. 

The  inspection  disclosed  other 

significant  device  violations  (e.g..  medical 
device  reporting  or  preniarket  approval)  in 
addition  to  quality  system,  510(k).  or  labeling 
violations  which  warrant  the  issuance  of  a 
warning  letter  or  regulatory  action. 

The  firm's  management  failed  to 

make  available  to  FDA  personnel  all 
requested  information  and  records  required 
by  regulations  or  laws  enforced  by  FDA. 

Please  record  any  comments  that  the 
district  may  have  concerning  this  pilot  on  the 
back  of  this  cover  page. 

n.  Premarket  Notification  (510(k))  and 
Labeling  Warning  Letter  Draft  Pilot 

Dates:  (insert  initiation  and  ending  dates 
18  months  apart) 

A.  Background 

The  impetus  for  this  draft  pilot  has  its 
origins  in  FDA  grassroots  meetings  with  the 


medical  device  industry.  During  these 
meetings  warning  letters,  for  both  premarket 
notification  submission  (510(k))  and  labeling 
violations,  were  identified  as  topics  for 
discussion.  Manufacturers  contend  that: 

1.  They  are  often  unavvare  of  the  agency's 
concerns  about  510(k)  and  labeling  issues 
until  they  receive  a  warning  letter; 

2.  Information  about  these  concerns  is 
often  available  at  the  time  of  the  inspection; 
and 

3.  If  notified  during  the  inspection 
manufacturers  would  have  an  opportunity  to 
respond,  and  perhaps  resolve,  the  concerns 
identified  by  the  investigators. 

Consequently,  this  draft  pilot  has  been 
developed  in  response  to  the  device 
industr>'s  concerns.  The  purpose  of  this  draft 
pilot  is  to  determine  if  notifying  firms  about 
510(k)  and  labeling  issues,  in  lieu  of  a 
warning  letter,  will  result  in  the  efficient 
resolution  of  the  issues. 

B  Draft  Pilot  Procedures 

The  510(k)  and  labeling  warning  letter 
draft  pilot  does  not  apply  to  the  following 
situations; 

1.  Advertising  and  promotion  issues; 

2  Establishments  that  manufacture  devices 
as  well  as  other  FD.A  regulated  products; 

3.  Establishments  that  manufacture  devices 
that  are  regulated  by  the  Center  for  Biologies 
Evaluation  and  Research  (CBER); 

4.  \n  inspection  that  uncovered  CGMP, 
510(k),  or  labeling  deficiencies  that  may 
cause  serious  adverse  health  consequences; 

5.  A  compliance  followup  inspection  when 
the  previous  inspection  resulted  in  a  warning 
letter  or  regulator^'  action  for  quality  system, 
510(k),  or  labeling  violations; 

6.  An  inspection  that  disclosed  other 
significant  device  violations  (e.g.,  medical 
device  reporting  or  premarket  approval)  in 
addition  to  quality  system,  510(k),  or  labeling 
violations  which  warrant  the  issuance  of  a 
warning  letter  or  regulatory  action; 

7.  A  situation  where  the  firm's 
management  failed  to  make  available  to  FDA 
personnel  all  requested  information  and 
records  required  by  regulations  or  laws 
enforced  by  FDA; 

8.  Devices  that  were  never  cleared  by  FDA 
via  a  510(k)  and  were  not  exempted  from  this 
requirement  (§  807.81(a)(1)  or  (a)(2]); 


9.  A  major  change  or  modification  in  the 
intended  use  of  the  device  (§  807.81(a)(3)(ii)): 
or 

10.  Electronic  products  that  emit  radiation 
as  defined  in  21  CFR  1000.3. 

Domestic  device  inspection  reports,  with 
endorsements,  that  identify  possible  510(k) 
violations  of  §  807.81(a)(3)(i)  (a  change  or 
modification  in  the  device  that  could 
significantly  affect  the  safety  or  effectiveness 
of  the  device)  and/or  possible  labeling 
violations  should  be  forwarded  to  the  Office 
of  Compliance  (OC),  Center  for  Devices  and 
Radiological  Health  (CDRH),  HFZ-306.  If 
CDRH  believes  that  a  warning  letter  situation 
exits.  CXZ  will  notify  the  establishment  via  an 
untitled  letter  within  30  working  days.  The 
untitled  letter  will  inform  the  establishment 
of  the  need  to  correct  the  violation  by 
submitting  either  a  new  510(k)  or  an 
appropriate  labeling  change.  CDRH  will  send 
a  copy  of  this  letter  to  the  home  district.  If 
a  warning  letter  situation/correction  is  not 
warranted,  OC  will  notify  the  district  by 
memorandum,  facsimile,  or  electronic  mail. 
The  district  will  inform  the  establishment,  in 
writing,  that  no  correction  is  required. 

Films  will  have  15  working  days  from  the 
date  of  a  CDRH  untitled  letter  to  respond. 
CDRH  will  have  30  working  days  to  evaluate 
the  firm's  response.  An  exception  to  this 
timeframe  may  occur  if  CDRH  has  to  consult 
with  the  district  and/or  the  firm.  If  CDRH 
determines  that  a  firm's  response  is 
satisfactory,  a  warning  letter  should  not  be 
issued.  If  CDRH  is  essentially  satisfied  with 
the  firm's  response  but  needs  further 
clarification,  it  may  seek  additional 
information  via  telephone  or  untitled 
correspondence. 

If  a  firm  fails  to  respond  to  CDRH's  untitled 
letter,  a  warning  letter  should  be  sent  to  the 
establishment  by  CDRH  when  the  15  working 
day  timeframe  has  expired.  If  CDRH  receives 
a  response  to  the  untitled  letter  within  15 
working  days,  CDRH  has  30  working  days 
from  the  receipt  date  to  determine  whether 
the  response  is  satisfactory.  If  the  written 
response  is  determined  to  be  unsatisfactor\', 
CDRH  should  send  a  warning  letter  to  the 
establishment. 

When  no  warning  letter  is  issued  by  CDRH 
due  to  a  firm's  satisfactory  written  response, 
a  postinspectional  notification  letter  should 
be  sent  by  CDRH  to  the  establishment,  with 
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a  copy  to  the  home  district,  which  includes 
the  following  language: 

"While  this  inspection  found  deficiencies 
concerning  (insert  'premarket  notification 
(510(k)),'  'labeling,'  or  both  as  appropriate) 
that  would  warrant  a  warning  letter  if 
uncorrected,  your  written  response  has 
satisfied  us  that  you  either  have  taken  or  are 
taking  appropriate  corrective  actions.  At  this 
time,  FDA  does  not  intend  to  take  further 
action  based  on  these  inspectional  findings. 
The  agency  is  relying  on  your  commitment 
regarding  corrective  actions  and,  should  we 
later  observe  that  these  deficiencies  have  not 
been  remedied,  future  regulatory  action  (e.g. 
seizure,  injunction  and  civil  penalties)  may 
be  taken  without  further  notice." 

When  a  CDRH  decision  is  made  not  to  send 
a  warning  letter  due  to  a  satisfactory  written 
response  from  the  firm,  the  district  should 
classify  the  inspection  as  VAI  and  the  profile 
as  acceptable  for  the  labeling  or  510(k)  issues. 

When  no  warning  letter  is  issued,  as 
described  previously,  and  the  next  inspection 
of  the  firm  discloses  significant  510(k)  and/ 
or  labeling  deficiencies,  then  FDA  personnel 
should  proceed  as  if  a  warning  letter  had 
been  issued  for  the  previous  inspection  and 
consider  appropriate  enforcement  action. 

C.  Administrative 

Copies  of  all  warning  letters  will  be 
forwarded  to  the  Division  of  Compliance 
Management  and  Operations  (DCMO),  Office 
of  Enforcement  (OE)(HFC-210l.  When 
Warning  Letters  are  not  issued  for  510(k)  or 
labeling  deficiencies  under  this  pilot,  copies 
of  the  postinsfMJctional  notification  letters 
issued  for  inspections  that  are  initiated 
between  (insert  initiation  date)  and  (insert 
date  that  is  18  months  after  the  initiation 
date)  should  be  sent  to  Jeffrey  B.  Governale, 
Division  of  Compliance  Policy  (DCP)/OE, 
HFC-230. 

CDRH's  OC  will  monitor  the  warning  and 
postinspectional  notification  letters  and 
evaluate  the  pilot  1  year  after  it  begins.  Any 
questions  about  this  pilot  should  be  directed 
to  Chester  T.  Reynolds,  OC/CDRH,  HFZ-300. 

II.  Request  for  Comments 

Interested  persons  may,  on  or  before 
October  13,  1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft  pilot. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  agency  will  review  all 
comments,  but  in  issuing  a  final  pilot 
program  need  not  specifically  address 
every  comment.  The  agency  will  make 
changes  to  the  draft  pilot  in  response  to 
comments,  as  appropriate.  Copies  of  the 
draft  pilot  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  (address  above)  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

III.  Electronic  Access 

A  copy  of  the  draft  pilot  may  also  be 
downloaded  to  a  personal  computer 


with  access  to  the  World  Wide  Web 
(WWW).  The  Office  of  Regulatory 
Affairs  (ORA)  and  the  CDRH  home 
pages  include  the  draft  pilot  and  may  be 
accessed  at  "http://www.fda.gov/ora"  or 
"http://www.fda.gov/cdrh", 
respectively.  The  draft  pilot  will  be 
available  on  the  compliance  references 
or  compliance  information  pages  for 
ORA  and  CDRH,  respectively. 

Dated:  August  20,  1998. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

IFR  Doc.  98-23027  Filed  8-26-98:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Nonprescription  Drugs  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Nonprescription 
Drugs  Advisory  Committee  with 
representation  from  the  Anti-Infective 
Drugs  and  Reproductive  Health  Drugs 
Advisory  Committees. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  September  11,  1998,  8:30  a.m. 
to  5  p.m. 

Location:  Holiday  Inn-Bethesda, 
Versailles  Ballrooms  I  and  II,  8120 
Wisconsin  Ave.,  Bethesda,  MD. 

Contact  Person:  Rhonda  W.  Stover  or 
Angle  Whitacre,  Center  for  Drug 
Evaluation  and  Research  (HFI>-21), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-827-7001,  or  FDA  Advisory 
Committee  Information  Line,  1-^00- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12541. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  with 
representation  from  the  Anti-Infective 
and  Reproductive  Health  Drugs 
Advisory  Committees  will  discuss  class 
labeling  for  over-the-counter  (OTC) 
vaginal  antifungal  drug  products.  In  the 
Federal  Register  of  February  27,  1997 
(62  FR  9024).  the  agency  published  a 


proposed  rule  intended  to  enable 
consumers  to  better  read  and 
understand  OTC  drug  product  labeling 
and  to  better  apply  this  information  in 
the  labeling  to  the  safe  and  effective  use 
of  such  products.  An  important  element 
of  FDA's  proposed  rule  is  a 
standardized  labeling  format  for  OTC 
drug  products.  The  agency  has 
developed  class  labeling  for  OTC 
vaginal  antifungal  drug  products  in 
accordance  with  the  February  27.  1997, 
proposed  rule  and  the  agency's  draft 
guidance  document  for  industry  entitled 
"Class  Labeling  of  OTC  Topical  Drug 
Products  for  the  Treatment  of  Vaginal 
Yeast  Infections  (Vulvovaginal 
Candidiasis)"  and  other  related  issues. 
The  draft  guidance  document  is 
intended  to  provide  guidance  for  both 
the  carton  and  educational  brochure. 
Single  copies  of  the  guidance  document 
can  be  obtained  by  contacting  the  Drug 
Information  Branch,  Division  of 
Communications  Management  (HFD- 
210),  5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827^573  or  the  Internet 
"http://wAvw.fda.gov/cder/guidance/ 
index.htm". 

Procedure:  Interested  persons  mav 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  September  4,  1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notif\'  the  contact 
person  before  September  4,  1998,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  August  20.  1998. 
Sharon  Smith-Holston. 

Acting  Commissioner  of  Food  and  Drugs. 
|FR  Doc.  98-23025  Filed  8-26-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  97N-0488] 

Agency  Information  Collection 
Activities;  1998  and  Year  2000  Update 
of  a  National  Survey  of  Prescription 
Drug  Information  Provided  to  Patients; 
Announcement  of  0MB  Approval 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"1998  and  Year  2000  Updates  of  a 
National  Survey  of  Prescription  Drug 
Information  Provided  to  Patients"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  Thursday,  December 
11,  1997  (62  FR  65273),  the  agency 
announced  that  the  proposed 
information  collection  had  been 
submitted  to  OMB  for  review  and 
clearance  under  section  3507  of  the  PRA 
(44  U.S.C.  3507).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  OMB  has  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0279.  The 
approval  expires  on  May  31,  1999. 

Dated:  August  20, 1998. 
WilUam  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  98-23028  Filed  8-26-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98D-0693] 

Draft  "Guidance  for  Industry:  On  the 
Content  and  Format  of  Chemistry, 
Manufacturing  and  Controls 
Information  and  Establishment 
Description  Information  for  an 
Allergenic  Extract  or  Allergen  Patch 
Test";  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance 
document  entitled  "Guidance  for 
Industry:  On  the  Content  and  Format  of 
Chemistry,  Manufacturing  and  Controls 
Information  and  Establishment 
Description  Information  for  an 
Allergenic  Extract  or  Allergen  Patch 
Test."  The  draft  guidance  document, 
when  finalized,  is  intended  to  provide 
guidance  to  applicants  who  wish  to 
market  an  allergenic  product  or  allergen 
patch  test  for  the  completion  of  the 
chemistry,  manufacturing  and  controls 
(CMC)  section  and  the  establishment 
description  section  of  revised  Form  FDA 
356h  entitled  "Application  to  Market  a 
New  Drug,  Biologic,  or  an  Antibiotic  for 
Human  Use."  This  draft  guidance 
document  is  part  of  FDA's  continuing 
effort  to  achieve  the  objectives  of  the 
President's  "Reinventing  Government" 
initiatives  and  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997,  and  is  intended  to  reduce 
unnecessary  burdens  on  industry 
without  diminishing  public  health 
protection. 

DATES:  Written  comments  may  be 
provided  at  any  time,  however, 
comments  should  be  submitted  by 
October  26,  1998,  to  ensiu*  their 
adequate  consideration  in  preparation  of 
the  final  document. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
document  entitled  "Guidance  for 
Industry:  On  the  Content  and  Format  of 
Chemistry,  Manufacturing  and  Controls 
Information  and  Establishment 
Description  Information  for  an 
Allergenic  Extract  or  Allergen  Patch 
Test"  to  the  Office  of  Communication, 
Training,  and  Manufacturers  Assistance 
(HFM— 40),  Center  for  Biologies 
Evaluation  and  Research  (CBER),  Food 
and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448.  Send  one  self-addressed  adhesive 


label  to  assist  the  office  in  processing 
your  requests.  The  draft  guidance 
document  may  also  be  obtained  by  mail 
by  calling  the  CBER  Voice  Information 
System  at  1-800-835-4709  or  301-827- 
1800,  or  by  fax  by  calling  the  FAX 
Information  System  at  l-SaS-CBER- 
FAX  or  301-827-3844.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance. 

Submit  written  comments  on  the 
document  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dano  B.  Murphy,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  document  entitled 
"Guidance  for  Industry:  On  the  Content 
and  Format  of  Chemistry, 
Manufacturing  and  Controls  Information 
and  Establishment  Description 
Information  for  an  Allergenic  Extract  or 
Allergen  Patch  Test."  The  draft 
guidance  document,  when  finalized,  is 
intended  to  provide  manufacturers  of 
allergenic  products  and  allergen  patch 
tests  guidance  on  the  kinds  of 
information  that  should  be  gathered  to 
adequately  describe  steps  of 
manufacturing,  product  validation,  final 
container  filling,  and  other  aspects  of 
production.  The  draft  also  provides 
guidance  on  how  the  information 
should  be  formatted  and  organized 
when  submitted  with  Form  FDA  356h 
entitled  "Application  to  Market  a  New 
Drug,  Biologic,  or  an  Antibiotic  for 
Human  Use." 

In  the  Federal  Register  of  July  8, 1997 
(62  FR  36558),  FDA  announced  the 
availability  of  a  new  harmonized  Form 
FDA  356h  entitled  "Application  to 
Market  a  New  Drug,  Biologic,  or  an 
Antibiotic  for  Human  Use."  The  new 
harmonized  form  is  intended  to  be  used 
by  applicants  for  all  drug  and  biological 
products.  The  new  harmonized  form, 
when  fully  implemented,  will  allow 
biological  product  manufacturers  to 
submit  a  single  application,  the 
biologies  license  application,  instead  of 
two  separate  license  application 
submissions  (product  license 
application  and  establishment  license 
application). 

This  draft  guidance  document 
represents  the  agency's  current  thinking 
with  regard  to  the  content  and  format  of 
the  CMC  and  establishment  description 
sections  of  an  application  to  market  an 


allergenic  extract  or  allergen  patch  test. 
It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  requirement 
of  the  applicable  statute,  regulations,  or 
both.  As  with  other  guidance 
documents,  FDA  does  not  intend  this 
document  to  be  all-inclusive  and 
cautions  that  not  all  information  may  be 
applicable  to  all  situations.  The 
document  is  intended  to  provide 
information  and  does  not  set  forth 
requirements. 
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ACTION:  Notice;  extension  of  comment 
period. 


II.  Comments 

This  draft  guidance  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  wrritten 
conmients  regarding  this  draft  guidance 
document.  Written  comments  may  be 
submitted  at  any  time,  however, 
comments  should  be  submitted  by 
October  26,  1998,  to  ensure  adequate 
consideration  in  preparation  of  the  final 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  individuals 
may  submit  one  copy.  Comments 
should  be  identified  with  the  docket 
number  found  in  the  brackets  in  the 
heading  of  this  document.  A  copy,  of  the 
document  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  using  the 
World  Wide  Web  (WWW).  For  WWW 
access,  cormect  to  CBER  at  "http:// 
www.fda.gov/cber/guidelines.htm". 

Dated:  August  20,  1998. 

WUliam  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

IFR  Doc.  98-23024  Filed  8-26-98;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98D-0307] 

Draft  Guidance  for  Industry;  Exports 
and  Imports  Under  the  FDA  Export 
Reform  and  Enhancement  Act  of  1996; 
Extension  of  Comment  Period 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
November  24,  1998,  the  comment 
period  for  the  draft  guidance  document 
that  appeared  in  the  Federal  Register  of 
June  12,  1998  (63  FR  32219).  The  draft 
guidance  document  addressed  issues 
concerning  the  exportation  of  human 
drugs,  animal  drugs,  biologies,  food 
additives,  and  devices  under  the  FDA 
Export  Reform  and  Enhancement  Act,  as 
well  as  the  importation  of  components, 
parts,  accessories,  or  other  articles  for 
incorporation  or  further  processing  into 
articles  intended  for  export.  This  action 
is  being  taken  in  response  to  a  request 
from  the  Health  Industry  Manufacturers 
Association. 

DATES:  Written  comments  by  November 
24,  1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phihp  L.  Chao,  Office  of  Policy  (HF-23), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-3380. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  12,  1998  (63  FR 
32219),  FDA  published  a  draft  guidance 
document  entitled  "FDA  Draft  Guidance 
for  Industry  on:  Exports  and  Imports 
Under  the  FDA  Export  Reform  and 
Enhancement  Act  of  1996." 

Enacted  and  later  amended  in  1996. 
the  FDA  Export  Reform  and 
Enhancement  Act  (Pub.  L.  104-134,  as 
amended  by  Pub.  L.  104-180) 
significantly  changed  the  export 
requirements  for  human  drugs,  animal 
drugs,  biologies,  devices,  and,  to  a 
limited  extent,  food  additives.  For 
example,  before  the  law  was  enacted, 
most  exports  of  unapproved  new  drug 
products  could  only  be  made  to  21 
countries  identified  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382),  and  these 
exports  were  subject  to  various 
restrictions.  The  FDA  Export  Reform 
and  Enhancement  Act  amended  section 
802  of  the  act  to  allow,  among  other 
things,  the  export  of  unapproved  new 
drugs  to  any  country  in  tJie  world  if  the 
drug  complies  with  the  laws  of  the 
importing  country  and  has  valid 
marketing  authorization  from  any  of  the 
following  countries:  Australia.  Canada, 
Israel,  Japan,  New  Zealand,  Switzerland, 
South  Africa,  and  the  countries  in  the 
European  Union  (EU)  and  the  European 
Economic  Area  (EEA).  (Currently,  the 


EU  countries  are  Austria,  Belgium, 
Denmark,  Germany,  Greece.  Finland, 
France.  Ireland,  Italy.  Luxembourg,  the 
Netherlands,  Portugal,  Spain.  Sweden, 
and  the  United  Kingdom.  The  EEA 
countries  are  the  EU  countries.  Iceland, 
Liechtenstein,  and  Norway.  The  list  of 
countries  will  expand  automatically  if 
any  country  accedes  to  the  EU  or 
becomes  a  member  of  the  EEA.) 
The  draft  guidance  document 
provides  information  on  the  statutory 
requirements  for  exporting  human 
drugs,  animal  drugs,  biologies,  and 
medical  devices;  general  requirements 
for  products  exported  under  section  801 
of  the  act  (21  U.S.C.  381);  labeling 
requirements  for  drugs  and  biologies 
exported  under  section  801(e)  of  the  act; 
requirements  for  exports  of  unapproved 
drugs,  biologies,  and  devices  under 
section  802(b)  of  the  act;  requirements 
for  exports  of  unapproved  drugs  and 
devices  for  investigational  use; 
requirements  for  exports  of  unapproved 
drugs  and  devices  in  anticipation  of 
foreign  approval;  requirements  for 
exports  of  drugs  and  devices  for 
diagnosing,  preventing,  or  treating  a 
tropical  disease  or  a  disease  "not  of 
significant  prevalence  in  the  United 
States;"  export  notifications  to  FDA;  and 
"import  for  export." 

The  draft  guidance  document 
represents  the  agency's  current  thinking 
on  exports  and  im ports- for-export  under 
sections  801  and  802  of  the  act.  It  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
apphcable  statute,  regulations,  or  both. 

On  June  23.  1998,  the  Health  Industry 
Manufacturers  Association  (HIMA) 
requested  a  90-day  extension  of  the 
comment  period.  HIMA  explained  that 
"the  complexity  of  the  issues  with  the 
additional  complication  of  summer 
vacation  schedules  prevents  us  from 
providing  substantive  comments  within 
the  time  provided."  The  agency 
considered  HIMA's  request  and,  through 
this  notice,  is  extending  the  comment 
period  bv  90  days  until  November  24. 
1998. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the  draft 
guidance  document.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy- 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
draft  guidance  document  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  The  draft 
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guidance  document  may  also  be  seen  on 
FDA's  web  site  at  "www.FDA.gov". 

Dated:  August  21.  1998. 

William  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

IFR  Doc.  98-23026  Filed  8-24-98;  3:45  pm| 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  980-0697] 

Compliance  Guidance:  The 
Mammography  Quality  Standards  Act 
Final  Regulations  Draft;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance 
document  entitled  "Compliance 
Guidance:  The  Mammography  Quality 
Standards  Act  Final  Regulations."  This 
draft  guidance  document  is  not  final  nor 
is  it  in  effect  at  this  time.  The  final 
regulations  implementing  the 
Mammography  Quality  Standards  Act  of 
1992  (the  MQSA)  will  become  effective 
April  28.  1999.  and  will  replace  the 
interim  regulations  which,  under  the 
MQSA,  currently  regulate 
mammography  facilities.  The  draft 
guidance  document  is  intended  to  assist 
facilities  and  their  personnel  to  meet  the 
MQSA  final  regulations. 
DATES:  Written  comments  must  be 
received  by  November  25.  1998. 
ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
draft  guidance  document  entitled 
"Compliance  Guidance:  The 
Mammography  Quality  Standards  Act 
Final  Regulations"  to  the  Division  of 
Small  Manufacturers  Assistance  (HFZ- 
220),  Center  for  Devices  and 
Radiological  Health.  Food  and  Drug 
Administration.  1350  Piccard  Dr.. 
Rockville.  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 

information  on  electronic  access  to  the 
draft  guidance. 

Submit  written  comments  on  this 
draft  guidance  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  5630  Fishers 
Lane.  rm.  1061.  Rockville.  MD  20852. 
Comments  should  be  identified  with  the 


docket  number  found  in  brackets  in  the 

heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

VValid  G.  Mourad.  Center  for  Devices 

and  Radiological  Health  (HFZ- 

240).Food  and  Drug 

Administration, 1350  Piccard 

Dr., Rockville,  MD  20850,301-594-3332. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  MQSA  was  passed  on  October  27, 
1992,  to  establish  national  quality 
standards  for  mammography.  After 
October  1,  1994,  the  MQSA  required  all 
mammography  facilities,  except 
facilities  of  the  U.S.  Department  of 
Veterans  Affairs,  to  be  accredited  by  an 
approved  accreditation  body  and 
certified  by  the  Secretary  of  Health  and 
Human  Services  (the  Secretary).  The 
authority  to  approve  accreditation 
bodies  and  to  certify  facilities  was 
delegated  by  the  Secretary  to  FDA.  On 
October  28,  1997,  FDA  published  the 
MQSA  final  regulations  in  the  Federal 
Register.  The  final  regulations  will 
become  effective  April  28,  1999,  and 
will  replace  the  interim  regulations  (58 
FR  67558  and  58  FR  67565)  which, 
under  the  MQSA,  currently  regulate 
mammography  facilities.  Development 
of  the  guidance  began  in  August  1997 
and  is  based  in  part  on  discussions 
with,  and  input  from,  the  National 
Mammography  Quality  Assurance 
Advisory  Committee. 

II.  Significance  of  Guidance 

This  draft  guidance  document 
represents  the  agency's  current  thinking 
on  the  final  regulations  implementing 
the  MQSA.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the  applicable 
statute,  regulations,  or  both. 

The  agency  has  adopted  good 
guidance  practices  (GGP's),  which  set 
forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
documents  (62  FR  8961,  February  27, 
1997).  This  draft  guidance  document  is 
issued  as  a  Level  1  guidance  consistent 
with  GGP's. 

III.  Electronic  Access 

In  order  to  receive  the  "Compliance 
Guidance:  The  Mammography  Quality 
Standards  Act  Final  Regulations"  via 
your  fax  machine,  call  the  CDRH  Facts- 
On-Demand  (FOD)  system  at  800-899- 
0381  or  301-827-0111  from  a  touch- 
tone  telephone.  At  the  first  voice 
prompt  press  1  to  access  DSMA  Facts, 
at  second  voice  prompt  press  2,  and 
then  enter  the  document  number  (1259) 


followed  by  the  pound  sign  (#).  Then 
follow  the  remaining  voice  prompts  to 
complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  draft  guidance  document  may 
also  do  so  using  the  World  Wide  Web 
(WWW).  CDRH  maintains  an  entry  on 
the  WWW  for  easy  access  to  information 
including  text,  graphics,  and  files  that 
may  be  downloaded  to  a  personal 
computer  with  access  to  the  Web. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  the  "Compliance 
Guidance:  The  Mammography  Quality 
Standards  Act  Final  Regulations", 
device  safety  alerts.  Federal  Register 
reprints,  information  on  premarket 
submissions  (including  lists  of  approved 
applications  and  manufacturers' 
addresses),  small  manufacturers' 
assistance,  information  on  video 
conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  The 
"Compliance  Guidance:  The 
Mammography  Quality  Standards  Act 
Final  Regulations"  will  be  available  at 
http://www.fda.gov/cdrh/dmqrp.html. 

rv.  Comments 

Interested  persons  may,  on  or  before 
November  25,  1998,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
draft  guidance.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  guidance 
document  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  August  7,  1998. 

O.B.  Burlington, 

Director,  Center  for  Devices  and  Radiological 
Health. 

(PR  Doc.  98-23030  Filed  8-26-98;  8:45  am) 
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In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collection  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  Due 
to  an  unanticipated  event  and  the  fact 
that  this  collection  of  this  information  is 
needed  before  the  expiration  of  the 
normal  time  limits  under  OMB's 
regulations  at  5  CFR,  Part  1320,  we  are 
requesting  an  emergency  review. 

With  the  creation  of  tne 
Medicare+Choice  program,  as  required 
by  the  Balanced  Budget  Act  of  1997 
(Pub.  L.  105-33),  Medicare 
beneficiaries'  health  care  options  were 
expanded  to  include  coordinated  care 
plans  such  as  Health  Maintenance 
Organizations,  Preferred  Provider 
Organizations.  Provider-sponsored 
Organizations,  as  well  as  Private  Fee- 
for-Service  Plans  and  Medical  Savings 
Accounts.  While  the  new  options  bring 
more  flexibility  for  health  care  decisions 
for  people  with  Medicare,  they  also 
necessitate  the  need  for  a  carefully 
planned,  extensive  education  campaign 
to  assure  that  Medicare  beneHciaries 
have  understanding  of  the  new  health 
plan  choices  offered  by  Medicare  and 
how  to  use  HCFA-developed 
information  tools  that  will  be  available 
through  an  annual  publication,  a  toll- 
free  number  and  the  World  Wide  Web. 
The  purpose  of  this  submission  is  to 
request  approval  of  a  baseline  and 
follow-up  survey  of  beneficiaries  in  six 
communities  where  we  are  conducting 
case  studies  to  examine  how  all  of  our 
activities  related  to  the  education 
campaign  are  working.  The  baseline 


survey  will  be  conducted  in  September 
and  the  follow-up  survey  will  be  done 
this  winter  after  all  of  the  material 
related  to  the  education  campaign  for 
this  year  has  been  mailed  to 
beneficiaries.  Examples  of  the  types  of 
questions  that  will  be  asked  of 
beneficiaries  include  their  satisfaction 
with  the  availability  and  usefulness  of 
Medicare  information  when  they  need 
it,  where  they  obtain  information  for 
particular  Medicare-related  decisions, 
their  use  of  the  Handbook  and  other 
information  sources,  their  awareness  of 
some  of  the  major  messages  HCFA  is 
trying  to  convey  in  the  campaign  and 
the  demographics  of  the  respondents. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  within  6 
working  days  of  publication  of  this 
notice  in  the  Federal  Register,  with  a 
180-day  approval  period.  Written 
comments  and  recommendations  will  be 
accepted  from  the  public  if  received  by 
the  individuals  designated  below  by  5 
working  days  of  the  publication  of  this 
notice.  During  this  180-day  period,  we 
will  publish  a  separate  Federal  Register 
notice  announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Request:  New 
Collection. 

Title  of  Information  Collection: 
National  Medicare  Education  Program 
Community  Survey  of  Medicare 
BeneHciaries. 

Form  Number:  HCFA-R-254  (OMB 
approval  #:  0938-NEW). 

Use:  The  primary  purpose  of  the 
baseline  and  follow-up  survey  is  to 
collect  information  on  beneficiary 
satisfaction  with  the  availability  and 
usefulness  of  Medicare  information 
when  they  need  it,  where  benefici£uies 
obtain  information  for  particular 
Medicare-related  decisions,  beneficiary 
use  of  the  Handbook  and  other 
information  sources,  and  their 
awareness  of  the  major  messages  HCFA 
is  trying  to  convey  in  the  campaign. 
This  information  will  be  used  in 
conjunction  with  other  information 
collected  in  these  six  communities 
through  focus  groups  and  interviews  to 
identify  problems  and  make 
recommendations  for  ways  of  improving 
HCFA's  education  campaign  in  future 
years. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
Households. 

Number  of  Respondents:  4,800. 

Total  Annual  Responses:  4,800. 

Total  Annual  Hours  Requested:  1,200 
hours. 


To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http;// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperwork@hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and  record 
keeping  requirements  must  be  mailed 
andyor  faxed  to  the  designees  referenced 
below  within  5  working  days  of  the 
publication  of  this  notice  in  the  Federal 
Register: 

Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Security  and  Standards  Group, 
Division  of  HCFA  Enterprise 
Standards,  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore.  MD 
21244-1850.  Fax  Number:  (410)  786- 
0262  Attn:  John  Rudolph  HCFA-R- 
254  and. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Fax  Number:  (202)  395-6974 
or  (202)  395-5167  Attn:  Allison 
Herron  Eydt,  HCFA  Desk  Officer. 
Dated:  August  20.  1998. 
John  Parmigiaiu, 

Acting  HCFA  Reports  Clearance  Officer. 
HCFA,  Office  of  Information  Services. 
Security  and  Standards  Group,  Division  of 
HCFA  Enterprise  Standards. 
[PR  Doc.  98-22860  Filed  8-26-98;  8:45  ami 
BILLING  CODE  412IM»-P 
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In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 


45830 


Federal  Register/ Vol.  63,  No.  166 /Thursday,  August  27,  1998 /Notices 


comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utihty  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collection  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  Due 
to  an  unanticipated  event  and  the  fact 
that  this  collection  of  this  information  is 
needed  before  the  expiration  of  the 
normal  time  limits  under  OMB's 
regulations  at  5  CFR,  Part  1320,  we  are 
requesting  an  emergency  review. 

With  the  creation  of  the 
Medicare+Choice  program,  as  required 
by  the  Balanced  Budget  Act  of  1997 
(Pub.  L.  105-33),  Medicare 
beneficiaries'  health  care  options  were 
expanded  to  include  coordinated  care 
plans  such  as  Health  Maintenance 
Organizations,  Preferred  Provider 
Organizations,  Provider-sponsored 
Organizations,  as  well  as  Private  Fee- 
for-Service  Plans  and  Medical  Savings 
Accounts.  While  the  new  options  bring 
more  flexibility  for  health  care  decisions 
for  people  with  Medicare,  they  also 
necessitate  the  need  for  a  carefully 
planned,  extensive  education  campaign 
to  assure  that  Medicare  beneficiaries 
have  understanding  of  the  new  health 
plan  choices  offered  by  Medicare  and 
how  to  use  HCFA-developed 
information  tools  that  will  be  available 
hrough  an  annual  publication,  a  toll- 
tree  number  and  the  World  Wide  Web. 

The  purpose  of  this  submission  is  to 
request  approval  of  a  call-back  survey  of 
callers  to  the  Medicare+Choice  toll-free 
line.  Through  this  survey,  a  sample  of 
callers  to  the  Medicare+Choice  toll-free 
line  will  be  called  back  to  obtain 
information  about  whether  they  were 
satisfied  with  the  interaction  with  the 
customer  service  representative, 
whether  additional  calls  to  other 
sources  were  necessary  to  get  the 
information  or  resolve  the  problem  that 
prompted  the  call,  and  whether  they 
would  call  this  number  again  in  the 
future.  We  plan  to  tally  the  number  and 
types  of  problems  that  are  identified 


during  these  call  backs  to  identify  those 
problems  that  appear  to  be  systematic. 
We  will  make  any  necessary  changes  in 
the  operations  of  the  phone  centers  as 
well  as  in  the  operator  training  to  avoid 
such  problems  in  the  future. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  within  6 
working  days  of  publication  of  this 
notice  in  the  Federal  Register,  with  a 
180-day  approval  period.  Written 
comments  and  recommendations  will  be 
accepted  from  the  public  if  received  by 
the  individuals  designated  below  by  5 
working  days  of  the  publication  of  this 
notice.  During  this  180-day  period,  we 
will  publish  a  separate  Federal  Register 
notice  announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  conunent  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  em 
extension  of  this  emergency  approval. 

Type  of  Information  Request:  New 
Collection. 

Title  of  Information  Collection:  Call- 
Back  Survey  of  Callers  to  the 
Medicare+Choice  Toll-free  Line. 

Form  Number:  HCFA-R-253  (OMB 
approval  #:  0938-NEW). 

Use:  The  primary  purpose  of  the  call- 
back survey  is  to  obtain  information 
from  callers  about  their  satisfaction  with 
the  Medicare+Choice  toll-free  line.  This 
information  will  be  used  to  identify 
problems  and  make  recommendations 
for  ways  of  improving  the  service 
provided  through  the  Medicare+Choice 
toll-free  line. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
Households. 

Number  of  Respondents:  1.050. 

Total  Annual  Responses:  1,050. 

Total  Annual  Hours  Requested:  1 75 
hours. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
Mrww.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and  record 
keeping  requirements  must  be  mailed 
and/or  faxed  to  the  designees  referenced 
below  within  5  working  days  of  the 
publication  of  this  notice  in  the  Federal 
Register: 
Health  Care  Financing  Administration, 

Office  of  Information  Services, 

Security  and  Standards  Group, 


Division  of  HCFA  Enterprise 
Standards,  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850.  Fax  Number:  (410)  786- 
0262,  Attn:  John  Rudolph  HCFA-R- 
253  and. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Fax  Number:  (202)  395-6974 
or  (202)  395-5167.  Attn:  AUison 
Herron  Eydt,  HCFA  Desk  Officer. 

Dated:  August  20, 1998. 
John  Parmigiani, 

Acting  HCFA  Reports  Clearance  Officer, 
Office  of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

[PR  Doc.  98-22861  Filed  8-26-98;  8:45  am] 
BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463).  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  September.  1998. 

Name:  Advisory  Commission  on 
Childhood  Vaccines  (ACCV). 

Date  and  Time:  September  9,  1998;  9:00 
a.m.-5:00  p.m.;  September  10, 1998;  9:00 
a.m. — 12:30  p.m. 

Place:  Parklawn  Building.  Conference 
Rooms  G  &  H,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

The  meeting  is  open  to  the  public. 

The  full  Commission  will  meet  on 
Wednesday,  September  9.  from  9:00  a.m.  to 
5:00  p.m.  and  on  Thursday,  September  10, 
from  9:00  a.m.  to  12:30  p.m.  Agenda  items 
will  include,  but  not  be  limited  to:  updates 
on  National  Vaccine  Injury  Compensation 
Program  (VICP)  legislative  proposals,  and 
discussions  on  the  coverage  of  vaccines  in 
clinical  trials  and  options  for  expediting 
coverage  of  vaccines  under  the  VICP. 

Presentations  will  be  made  on  the  Hepatitis 
A  Vaccine,  Group  B  Strep  disease,  and  the 
Intra-nasal  Flu  vaccine.  In  addition  to  routine 
Program  reports,  updates  will  also  be  given 
from  the  National  Vaccine  Program  Office 
and  the  Department  of  )ustice. 

Public  comment  will  be  permitted  before 
lunch  and  at  the  end  of  the  Commission 
meeting  on  September  9,  1998,  and  before 
adjournment  on  September  10,  1998.  Oral 
presentations  will  be  limited  to  5  minutes  per 
public  speaker.  Persons  interested  in 
providing  an  oral  presentation  should  submit 
a  written  request,  along  with  a  copy  of  their 
presentation,  to:  Ms.  Melissa  Palmer, 
Principal  Staff  Liaison,  Division  of  Vaccine 
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Injury  Compensation,  Bureau  of  Health 
Professions,  Health  Resources  and  Services 
Administration,  Room  8A-46,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  Telephone 
(301)  443-6593.  Requests  should  contain  the 
name,  address,  telephone  number,  and  any 
business  or  professional  affiliation  of  the 
person  desiring  to  make  an  oral  presentation. 
Groups  having  similar  interests  are  requested 
to  combine  their  comments  and  present  them 
through  a  single  representative.  The 
allocation  of  time  may  be  adjusted  to 
accommodate  the  level  of  expressed  interest. 
The  Division  of  Vaccine  Injury  Compensation 
will  notify  each  presenter  by  mail  or 
telephone  of  their  assigned  presentation  time. 

Persons  who  do  not  file  an  advance  request 
for  a  presentation,  but  desire  to  make  an  oral 
statement,  may  sign-up  in  Conference  Rooms 
G  and  H  on  September  9-10.  These  persons 
will  be  allocated  time  as  time  permits. 

Anyone  requiring  information  regarding 
the  Commission  should  contact  Ms.  Palmer, 
Division  of  Vaccine  Injury  Compensation, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Room  8A-46,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone  (301)  443-6593. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  August  20,  1998. 
Jane  M.  Harrison, 

Director.  Division  of  Program  Feview  and 
Coordination. 

(FR  Doc.  98-23034  Filed  8-26-98;  8:45  am] 
BILUNG  CODE  4iaO-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Announcement  of  OMB  Approval  for 
Reporting  and  Disclosure 
Requirements  in  the  Final  Rule  With 
Comment  Period  for  Organ 
Procurement  and  Transplantation 
Network 

A  Final  Rule  with  Comment  Period 
for  the  Organ  Procurement  and 
Transplantation  Network  was  published 
in  the  Federal  Register  on  April  2,  1998, 
under  Part  II  (63  FR  16298).  The 
purpose  of  this  rule  is  to  improve  the 
effectiveness  and  equity  of  the  Nation's 
transplantation  system  and  to  further 
the  purposes  of  the  National  Organ 
Transplant  Act  of  1984,  as  amended. 

The  Rule  contained  information 
collection  requirements  which  were 
subject  to  Office  of  Management  and 
Budget  (OMB)  review.  OMB  approval  of 
the  collection  of  information  provides 
the  agency  the  authority  to  collect  the 
information  and  to  impose  the  estimated 
burden.  This  notice  serves  as  an 
announcement  to  the  public  that  the 
following  information  collection 
requirements  for  the  Organ  Procurement 


and  Transplantation  Network  (42  CFR 
Part  121)  have  been  approved: 
121.3(c)(2)  Membership  and  application 

requirements 
121.6(c)  (Reporting)  Criteria  for  organ 

acceptance 
121.6(c)  (Disclosure)  Sending  criteria  to 

OPOs 
121.7(b)(4)  Reasons  for  refusal 
121.7(e)  Transplant  to  prevent  organ 

wastage 
121.9(b)  Designated  Transplant  Program 

Requirements. 
The  OMB  control  number  for  this 
information  collection  is  0915-0184. 
The  approval  expires  on  May  31,  2001. 

For  further  information  contact  the 
Reports  Clearance  Officer.  Susan  G. 
Queen,  Ph.D.,  Health  Resources  and 
Services  Administration,  Office  of 
Planning,  Evaluation  and  Legislation, 
5600  Fishers  Lane.  Room  14-36, 
Rockville,  Maryland  20857.  Her 
telephone  number  is  (301)  443-1129. 

As  stated  in  the  Paperwork  Reduction 
Act  of  1995  and  provided  in  5  CFR 
1320.11(k).  an  agency  may  not  conduct 
or  sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Dated:  August  20,  1998. 
Claude  Earl  Fox, 
Administrator. 

[FR  Doc.  98-23033  Filed  8-26-98;  8:45  ami 
BILUNG  CODE  4160-1S-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Pocket  No.  FR-4349-N-32] 

Sut}mission  for  OMB  Review: 
Comment  Request 

agency:  Office  of  the  Assistant 
Secretary  for  Administration  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  September 
28,  1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 


this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey.  Jr..  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410. 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable: 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35.  as 
amended. 

Dated:  August  19,  1998. 

David  S.  Gristy, 

Director.  IRM  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Notice  of  Funding 
Availability  for  a  Local  Lead  Hazard 
Awareness  Campaign. 

Office:  Lead  Hazard  Control. 

OMB  Approval  Number:  2539-0013. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Grants  will  be  awarded  at  the  local  level 
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to  promote  Education  and  Outreach  in 
Lead  Hazard  Avvarene.ss. 
Form  Number:  .None. 


Respondents:  Not-For-Profit 
Institutions,  Business  or  Other  For- 


Profit  and  State,  Local  or  Tribal 
Government. 
Frequency  of  Submission:  Quarterly. 


Number  of 
respondents 

Frequency 
of  response 

Hours  per 
response 

Burden 
hours 

Application  Development  

Quarterly  Recordkeeping  

10 

5 

1 
8 

50 

4 

500 
160 

Total  Estimated  Burden  Hours:  660. 

Status:  New. 

Contact:  Karen  L.  Williams,  HUD. 
(202)  7.55-1785  xll8:  Joseph  F.  Lackey, 
Jr.,  0MB,  (202)  395-7316. 
|FR  Doc.  98-22950  Filed  8-26-98;  8:45  am] 

BILUNG  CODE  4210-«1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4349-N-33] 

Submission  for  0MB  Review: 
Comment  Request 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  September 
28,  1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 


refer  to  the  proposal  by  name  and/ or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr..  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Managemerit 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 


number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  August  20,  1998. 
David  S.  Cristy, 

Director,  IRM  Policy  and  Management 
Division. 

Title  of  Proposal:  Notice  of  Funding 
Availability  for  a  National  Lead  Hazard 
Awareness  Campaign. 

Office:  Office  of  Lead  Hazard  Control. 

OMB  Approval  Number:  2539-0014. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Grants  will  be  Awarded  at  the  National 
Level  to  promote  Education  and 
Outreach  in  Lead  Hazard  Awareness. 

Form  Number:  None. 

Respondents:  Not-For-Profit 
Institutions,  or  Business  or  Other  For- 
Profit. 

Frequency  of  Submission:  Quarterly. 

Reporting  Burden: 


Number  of        Frequency           Hours  per  burden 

ents               sponse          Response   =    Hours 

Application  Development  

2                       1                           100             200 

Quarterly  Reports  

?                                ft                                            4                     ^9 

Total  Estimated  Burden  Hours:  232. 

Status:  New  Collection. 

Contact:  Karen  L.  Williams,  HUD, 
(202)  755-1785,  Joseph  F.  Lackey,  Jr.. 
OMB,  (202)  395-7316. 

Dated:  August  20.  1998. 

|FR  Doc.  98-22960  Filed  8-26-98:  8:45  am) 

BILUNG  CODE  4210-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4172-FA-02] 

Housing  Counseling  Program  Funding 
Awards  for  Fiscal  Year  1997 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

ACTION:  Announcement  of  Housing 
Counseling  Funding  Awards. 


SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  award 
decisions  made  by  the  Department  in  a 
competition  for  funding  HUD-approved 
housing  counseling  agencies.  The 
announcement  contains  the  names  and 
addresses  of  the  agencies  receiving 
grants  and  the  amount  of  the  grants. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  Woodley,  Director,  Marketing  and 
Outreach  Division,  Room  9166,  Office  of 
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Single  Family  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SVV,  Washington,  DC 
20410,  telephone  (202)  708-0317. 
Hearing-  or  speech-impaired  individuals 
may  access  this  number  by  calling  the 
Federal  Information  Relay  Service  on  1- 
800-877-8339  or  (202)708-9300.  (With 
the  exception  of  the  "800"  number, 
these  are  not  toll  free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 

Housing  Counseling  Program  is 
authorized  by  section  106  of  the 
Housing  and  Urban  Development  Act  of 
1968  (12  U.S.C.  1701x).  HUD  enters  into 
agreement  with  qualified  public  or 
private  nonprofit  organizations  to 
provide  housing  counseling  services 
nationwide.  The  services  include 
providing  information,  advice  and 
assistance  to  renters,  first-time 
homebuyers,  homeowners,  and  senior 
citizens  in  areas  such  as  pre-purchase 
counseling,  financial  management, 
property  maintenance  and  other  forms 
of  housing  assistance  to  improve  the 
clients'  housing  conditions. 

The  purpose  of  the  housing 
counseling  grant  is  to  provide  funding 
to  HUD  approved  housing  counseling 
agencies  to  assist  them  in  providing 
housing  counseling  services.  Two  types 
of  HUD-approved  agencies  were  eligible 
for  FY  97  housing  counseling  grants:  (1) 
National,  regional  or  multi-state  housing 
counseling  organizations  (known  as 
intermediaries);  and  (2)  local  housing 
counseling  agencies. 

Local  counseling  agencies  were  given 
the  option  of  applying  directly  to  the 
local  HUD  office  for  FY  97  funding,  or 
as  a  part  of  a  network  of  affiliate 
counseling  agencies  of  a  national, 
regional  or  multi-state  housing 
counseling  organization  which  apply  for 
funding  to  HUD  Headquarters.  HUD' 
funding  of  approved  housing  counseling 
agencies  is  not  guaranteed.  When  HUD 
funding  is  awarded,  it  is  not  to  cover  all 
expenses  incurred  by  an  agency  to 
deliver  housing  counseling  services. 
Agencies  must  seek  additional  funds 
from  other  sources.  The  availability  of 
housing  counseling  program  funding 
depends  upon  appropriations  by 
Congress  and  is  awarded  competitively 
as  announced  herein. 

The  1997  awards  announced  in  this 
Notice  were  selected  for  funding  in  a 
competition  announced  in  a  Federal 
Register  Notice  published  on  May  1, 
1997  (62  FR  23916).  Applications  were 
scored  and  selected  for  funding  on  the 
basis  of  selection  criteria  contained  in 
that  Notice.  HUD  awarded  a  total  of 
$12.3  million  of  housing  counseling 
funds  to  350  local  agencies  and  5 
national  intermediaries. 


In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987,  42 
U.S.C.  3545),  the  Department  is 
publishing  the  names  and  addresses  of 
HUD-approved  agencies  awarded 
funding  under  the  FY  1997  Housing 
Counseling  NOFA,  and  the  amount  of 
funds  awarded  to  each  agency.  This 
information  is  provided  in  Appendix  A 
to  this  document. 

Dated:  August  14.  1998. 

Ira  Peppercorn, 

General  Deputy  Assistant  Secretary  for 
Housing. 

Appendix  A — Housing  Counseling  Program 
Grantees  for  Fiscal  Year  1997 

Intermediary  Organizations 

ACORN  HOUSING  CORPORATION.  846  N. 

Broad  Street,  Philadelphia.  PA  19130, 

Amount  Awarded:  Si. 000. 000 
NEIGHBORHOOD  REINVESTMENT 

CORPORATION,  1325  G  Street.  NW.  Suite 

800.  Washington,  DC  20005-3100.  Amount 

Awarded:  S990.000 
NATIONAL  ASSOCIATION  OF  HOUSING 

PARTNERSHIPS.  569  Columbus  Avenue. 

Boston  (Suffolk  County).  MA  02118. 

Amount  Awarded:  SI. 000. 100 
CATHOLIC  CHARITIES  L'SA.  1731  King 

Street,  Suite  200.  Alexandria.  VA  22314. 

Amount  Awarded:  5727,850 
NATIONAL  FOUNDATION  FOR 

CONSUMER  CREDIT.  INC..  8611  2nd 

Avenue.  Suite  100.  Silver  Spring.  .MD 

20910.  Amount  Awarded:  Si. 000. 000 

Local  Organizations 

MERRIMACK  VALLEY  HOUSING 

PARTNERSHIP.  INC..  10  Kirk  Street.  P  O 

Box  1042.  Lowell.  .MA  08153-1042. 

Amount  Awarded:  Si 5.000 
HOMEOWNER  OPTIONS  FOR 

MASSACHUSETTS  ELDERS.  30  Winter 

Street.  7th  Floor.  Boston.  M.A.  02108. 

Amount  Awarded:  S23.080 
GREATER  BOSTON  LEGAL  SERVICTS.  107 

Friend  Street.  Boston.  .MA  02114.  Amount 

Awarded:  S25.823 
THE  URBAN  LEAGUE  OF  GREATER 

HARTFORD.  1229  Albany  Avenue, 

Hartford.  CT  06112,  Amount  .Awarded: 

S20.739 
CONSUMER  CREDIT  COUNSELING 

SERVICE  OF  CONNECTICUT.  Ill 

Founders  Plaza  Suite  1400,  East  Hartford, 

CT  06108.  Amount  Awarded:  S78.000 
CONSUMER  CREDIT  COUNSELING 

SERVICES  OF  MAINE.  INC.,  160  Fox  St., 

Portland.  ME  04101.  Amount  Awarded: 

511,458 
COASTAL  ENTERPRISES.  I.NC.  Water  St.. 

P  O.  Box  268.  Wiscasset.  ME  04578, 

Amount  Awarded:  Sll.lOO 
BURLINGTON  COM.MUNITY  LAND  TRUST 

INC..  P.O.  Box  523.  Burlington.  VT  05402. 

Amount  Awarded:  S6,087 
CHAMPLAIN  VALLEY  OFFICE  OF 
ECONOMIC  OPPORTUNITY.  P.O.  Box 

1603,  Burlington,  VT  05402,  Amount 
Awarded:  S3, 222 


COASTAL  ECONOMIC  DEVELOP.MENT 
CORPORATION.  39  Andrews  Rd..  Bath, 
ME  04530.  .Amount  Awarded  S3. 939 
BLACK.STONE  VALLEY  COMMUNITY 
ACTION  PROGRAM.  INC  .  32  Goff  Ave., 
Pawtucket.  RI  02860  .Amount  Awarded: 
S13.477 
URBAN  LEAGUE  OF  RHODE  ISLAND.  INC.. 
246  Prairie  .Avenue.  Providenc.e.  RI  02905. 
■Amount  Awarded:  57.500 
URBAN  LEAGUE  OF  ONONDAGA 
COUNTY,  INC  ,  324  University  Avenue. 
Suite  310.  Syracuse.  NY  13210,  .Amount 
.Awa-T-ded:  57.824 
RURAL  ULSTER  PRESERVATION 
COMPANY,  INC.,  289  Fair  Su-eet. 
Kingston.  NY  12401.  .Amount  .Awarded: 
57.820 
UNITED  TENANTS  OF  ALBANY.  INC..  33 
Clinton  .Avenue.  .Albany.  NY  12207. 
-Amount  .Awarded  58.000 
RURAL  SULLIVAN  COUNTY  HOUSING 
OPPORTUNITIES,  INC..  P.O  Box  1497. 
375  Broadway.  .Monticello.  NY  12701. 
.Amount  .Awarded  S8.293 
METRO-INTERFAITH  SERVICES.  INC.  21 
New  Street.  Binghamton.  NY  13903. 
.Amount  Awarded:  S6.520 
OPPORTUNITIES  FOR  CHENANGO.  INC  . 
P.O   Box  470.  44  West  Main  Street. 
Norwich.  NY  13815-0470.  Amount 
.Awarded   511.449 
DELAWARE  OPPORTUNITIES.  INC  .  47 
.Main  Street.  Delhi.  NY  13753-n98. 
.Amount  .Awarded  S3. 242 
BETTER  NEIGHBORHOODS.  INC  ,  986 
Albany  Street.  Schenectady.  NY  12307. 
Amount  .Awarded   S28.390 
SYRACU.SE  UNITED  NEIGHBORS.  INC., 
1540  S  Salina  Street.  Syracuse.  NY  13205 
Amount  .Awarded:  SI  5.473 
C.ATSKILL  MOUNTAIN  HOUSING 

DEVTLOPMENT  CORP  .  P  O  Box  473.  448 
Main  Street.  Catskill.  NY  12414.  Amount 
Awarded  54.250 
CORTLAND  HOUSING  ASSISTANCE 
COUNCIL.  INC..  4  Lincoln  .Avenue.  Suite 
203.  Cortland.  NY  13045-2004.  Amount 
Awarded  52.608 
HOLSINCi  ASSISTANCE  CENTER  OF 
NIAGAR.A  FRONTIER.  I.NC,  1233  .Main 
Street  Buffalo.  NY  14209.  .Amount 
.Awarded:  S7.690 
BISHOP  SHEEN  ECUMENICAL  HOUSING 
FOUNDATION.  INC.  935  East  Avenue 
Rochester.  NY  14607.  Amount  Awarded 
521.200 
THE  HOUSING  COU.NCIL  IN  THE  MONROE 
COUNTY  AREA.  INC.  Ill  East  Avenue. 
Suite  200.  Rochester  NY  14604.  .Amount 
Awarded:  550.000 
CH ALTAI 'QUA  OPPORTUNITIES,  INC..  17 
West  Courtney  St  .  Dunkirk.  NY  14048. 
Amount  .Awarded:  530.000 
.MERCER  COUNTY  HISPANIC 

ASSOCIATION.  410-416  Hano\er  SUeel. 
PO  Box  1331.  Trenton.  .NI  08607.  .Amount 
.Awarded:  520.270 
lERSEY  COUNSELING  &  HOi:SING 
DEVELOPME.NT.  I.NC.  1840  South 
Broadway.  Camden.  NJ  081i);.  .Amount 
Awarded:  580.846 
ATLANTIC  HL  .MAN  RESOURCES.  INC,  One 
South  New  York  .Avenue.  .Atlantic  Citv.  NI 
08401,  Amount  Awarded:  59.000 
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() C.E.A  N..  INC  .  40  Washington  Street.  PC) 

Box  1029.  Toms  River.  N|  08754,  Amnunt 

.Awarded:  S4.on 
TRl-COf.NTY  CO.MMINITY  .ACTION 

.■\(;ENCY.  inc..  143  VV.  Bro.id  .Stre»n. 

Bridgeton.  N|  08302.  .-Xmount  .VvvMrdcd: 

S  10.000 
I.SLES.  INC..  10  Wood  Street.  Trenton.  NJ 

08R18.  .Amount  .Awarded:  S20.000 
.SENIOR  CITIZENS  INITED  CO.MML  NITY 

SERVICES.  INC..  14fi  Biack  Horse  Pike.  Mt. 

Ephrdim.  N|  08059-203.5.  .Amount 

.Awarded-  53.542 
ASI.AN  .AMERICANS  FOR  EQUALITY  INC.. 

1 1 1  DIVISION  STREET.  NEW  YORK.  NY 

lOOOJ.  .Amount  .Awarded   S43.41 1 
LCNC  ISLAND  HOCSINC  SERVICES  INC. 

1747  VETERANS  MEMORIAL  HIGHWAY. 

SCITE  42-A.  ISLANDIA.  NY  11722. 

Amount  .Awarded;  S2 1.706 
OPEN  HOCSIN(;  C.ENTER  INC..  594 

BROADWAY.  SCITE  608.  NEW  YORK.  NY 

10012.  .Amount  .Awarded;  S43.168 
lAMAICA  HOCSINC;  IMPROVEMENT  INC. 

161-10  LA.MAICA  AVENIE.  SllTE  610. 

m  EENS.  NY  11432.  Amount  Awarded: 

S22.574 
CYPRESS  HILLS  LCXLAL  DEVELOPMENT 

CORP  .  625  lAMAICA  AVENCE. 

BR(K)KLYN,  NY  11208.  Amount  Awarded: 

521,605 
MON.MOITH  COINTY  BOARD  OF 

CHOSEN  FREEHOLDERS.  PO  Box  1255. 

Freehold,  N|  07728-1255.  .Amount 

Awarded:  53.725 
CITIZEN  ACTION  OF  NEW  JERSEY.  400 

.Mam  Street.  Hackensack.  S]  07601. 

.Amount  -Awarded:  525.791 
CATHOLIC  CHARITIES.  DI(K:ESE  OF 

.METICHEN,  540-550  Rt.  22  East. 

Bridgewater,  NJ  08807.  .Amount  .Awarded: 

52,500 
SOMERSET  COUNTY  COALITION  ON 

AFFORDABLE  HOUSING.  9  Easv  Street. 

PO  Box  149.  Bound  Brook.  NI  08805-0149, 

.Amount  .Awarded;  527,570 
HOUSI.NG  COALITION  OF  CENTRAL 

(ERSEY.  78  New  Street.  .New  Brunswick. 

NI  08901.  Amount  Awarded:  529.348 
ANNE  ARUNDEL  COUNTY  ECONOMIC 

OPPORTUNITY  CO.MMUNITY,  INC..  251 

WEST  STREET.  ANNAPOLIS.  MD  21404. 

.Amount  .Awarded:  527.000 
ST  AMBROSE  HOUSING  AID  CENTER.  321 

E.  25TH  STREET.  BALTIMORE.  MD  21218. 

.Amount  .Awarded;  548.000 
INNER  CITY  COMMUNITY  DEVELOPMENT 

CORP  .  3030  W   NORTH  AVENUE. 

BALTIMORE.  MD  21216.  Amount 

Awarded:  533.900 
DRUID  HEIGHTS  COM.MUNITY 

DEVELOP.MENTCORP..  1821  MCCULLOH 

STREET.  BALTI.MORE.  MD  21217. 

.Amount  .Awarded;  515.855 
SHORE  UP!.  P.O.  BOX  430,  SALISBURY.  .MD 

21803-0430.  Amount  Awarded:  520.000 
COMMUNITY  ASSISTANCE  NETWORK. 

INC..  7701  DU'NMANWAY.  BALTIMORE. 

MD  21222,  Amount  Awarded;  520.000 
COUNTY  COMMISSIONER  OF  CARROLL 

COUNTY.  10  DISTILLERY  DRIVE.  1ST  FL. 

SUITE  101.  WESTMINSTER.  MD  21157- 

5194,  .Amount  .Awarded:  55.400 
ST.  PIU'S  V  HOUSING  COMMITTEE.  INC.. 

1017  EDMONDSON  AVENUE. 

BALTIMORE.  MD  21223,  Amount 

Awarded;  515,000 


TRI-CHURCHES  HOUSING.  INC..  815 

SCOTT  STREET.  BALTIMORE.  MD  21230. 

Amount  .Awarded:  520.000 
C0NSL:MER  CREDIT  COUNSELING  SER  OF 

THE  KANAWHA  VALLEY  INC.,  8  Capitol 

Street.  Suite  200.  Charleston.  \VV  25301, 

Amount  .Awarded:  54.909 
FAMILY  SERVICE-LTPER  OHIO  VALLEY. 

51  Eleventh  Street.  Wheeling.  WV  26003. 

Amount  .Awarded:  S4.908 
NORTHWEST  COUNSELING  SERVICES, 

INC..  5001  NORTH  BROAD  STREET. 

PHILADELPHIA.  PA  19141.  Amount 

Awarded:  515.000 
NUEVA  ESPER.ANZA.  4261  NORTH  5TH 

STREET.  PHILADELPHIA.  PA  19140. 

Amount  Awarded:  510.000 
TABOR  COMMUNITY  SERVICES.  INC..  439 

EAST  KING  .STREET.  LANCASTER,  PA 

17602.  .A.mount  .Awarded:  510.000 
NEW  KENSINGTON  CDC.  2513-15 

FRANKFORD  AVENI:E.  PHILADELPHIA. 

P.A  19125.  .Amount  .Awarded:  510.000 
PHILADELPHIA  COL  NCIL  FOR 

COM.MUNITY  ADVANCEMENT.  100 

NORTH  17TH  STREET.  SUITE  700. 

PHILADELPHIA.  PA  19103.  Amount 

Awarded:  515.000 
HOUSI.NG  COUNCIL  OF  YORK,  116  NORTH 

GEORGE  STREET.  YORK.  PA  17401. 

Amount  Awarded:  515.000 
KEY.STONE  LEGAL  SERVICES.  INC..  2054 

EAST  COLLEGE  AVENUE.  STATE 

COLLEGE.  PA  16801,  Amount  Awarded: 

58.000 
BERKS  COMMUNITY  ACTION  PROGRAM. 

247  NORTH  FIFTH  STREET.  READING, 

P.A  19601,  Amount  .Awarded:  515,000 
HOUSING  CONSORTIUM  FOR  DISABLED 

INDIVIDUALS.  4040  MARKET  STREET. 

PHILADELPHIA,  PA  19104,  Amount 

.Awarded:  510,000 
COMMISSION  ON  ECONOMIC 

OPPORTUNITY.  165  AMBER  LANE, 

WILKES-BARRE.  PA  18702.  Amount 

.Awarded:  510.000 
HISPANIC  A.MERICAN  ORGANIZATION. 

71 1  CHEW  STREET.  ALLENTOWN.  PA 

18102.  .Amount  .Awarded:  59.800 
YWCA/CENTERS  FOR  HOMEOWNERSHIP. 

233  KING  STREET.  WILMINGTON,  DE 

19801.  .Amount  Awarded:  510.000 
RESOL'RCES  FOR  HU.MAN  DEVELOPMENT. 

4333  KELLY  DRIVE.  PHILADELPHIA.  PA 

19129.  .Amount  -Awarded:  510.000 
HOUSING  ASSOCIATION  OF  DELAWARE 

VALLEY,  658  NORTH  WATTS  STREET, 

PHILADELPHIA,  PA  19123,  Amount 

.Awarded:  513,000 
HARRISBURG  FAIR  HOUSING  COUNCIL, 

2100  NORTH  6TH  STREET, 

HARRISBURG.  PA  17110,  Amount 

.Awarded:  510.000 
FIRST  STATE  COMMUNITY  ACTION 

AGENCY.  308  NORTH  RAILROAD 

AVENUE.  GEORGETOWN.  DE  19947. 

-Amount  -Awarded:  515.000 
NEIGHBORHOOD  HOUSE.  INC.,  1218  B 

STREET.  WILMINGTON.  DE  19801, 

.Amount  Awarded:  515,000 
THE  TREHAB  CENTER,  10  PUBLIC 

AVENUE,  MO.NTROSE.  PA  18801.  Amount 

Awarded;  510.000 
URBAN  LE.AGUE  OF  PHILADELPHIA.  251- 

253  SOUTH  24TH  STREET. 

PHILADELPHIA.  PA  19103.  Amount 

Awarded:  510,000 


C.C.C.S.  OF  LEHIGH  VALLEY.  3671 

CRESCENT  COURT  EAST.  P.O.  BOX  A. 

WHITEHALL.  PA  18052.  Amount 

Awarded:  510,000 
NCALL  RESEARCH.  INC,  20  EAST  DIVISION 

STREET,  P.O.  BOX  1092.  DOVER.  DE 

19903.  Amount  Awarded:  510.000 
EOC  OF  SCHUYLKILL  COUNTY.  225 

NORTH  CENTRE  STREET.  POTTSVILLE. 

P-A  17901,  Amount  Awarded:  510,000 
B.AYFRONT  NATO,  INC.,  312  Chestnut 

Street.  Erie.  P.A  16507-1222.  Amount 

Awarded:  52.000 
BOOKER  T.  WASHINGTON  CENTER.  INC., 

1720  Holland  Street.  Erie.  PA  16503. 

Amount  Awarded:  56.000 
COMMUNITY  ACTION  SOUTHWEST.  315 

East  Hallam  Avenue.  Washington.  P.A 

15301.  Amount  Awarded:  52.000 
COM-MUNITY/LENDER  CREDIT  PROGRAM. 

INC..  Suite  1022.  Park  Bldg.,  355  Fifth 

Avenue.  Pittsburgh.  PA  15222-2407. 

Amount  Awarded:  510,000 
HOUSING  OPPORTUNITIES,  INC..  133 

Seventh  Avenue.  PO  Box  9.  McKeesport. 

P-A  15134,  -Amount  Awarded:  515,000 
INDIANA  COUNTY  COMMUNITY  ACTION 

PROGRAM.  INC.,  827  Water  Street.  PO  Box 

187.  Indiana.  PA  15701.  Amount  Awarded: 

55.000 
URBAN  LEAGUE  OF  PITTSBURGH.  INC.. 

One  Smithfield  Street.  Pittsburgh.  PA 

15222-2222.  Amount  Awarded:  523.139 
HOUSING  OPPORTUNITIES  -MADE  EQUAL 

OF  RICHMOND,  1218  West  Can,'  Street. 

Richmond,  VA  23220.  Amount  Awarded; 

556,000 
MONTICELLO  AREA  COMMUNITY 

ACTION  AGENCY,  1025  Park  Street. 

Charlottesville,  VA  22901.  .Amount 

-Awarded:  511.000 
OFFICE  OF  HUMAN  AFFAIRS.  P.  O.  Box  37. 

6060  Jefferson  Avenue.  12-C.  Newport 

News.  VA  23605.  Amount  Awarded: 

532.715 
PEOPLE  INCORPORATED  OF  SOUTHWEST 

VIRGINIA.  1173  West  Main  Street. 

Abingdon.  VA  24210.  -Amount  Awarded; 

52.500 
SKYLINE  COMMUNITY  ACTION 

PROGRAM.  INC.,  P.  O.  Box  588,  Madison. 

VA  22727,  Amount  Awarded:  510.000 
THE  SOUTHEASTERN  TIDEWATER 

OPPORTUNITY  PROJECT,  INC.,  2551 

Almeda  Avenue.  Norfolk.  VA  23513. 

Amount  Awarded:  546.164 
TOTAL  ACTION  AGAINST  POVERTY.  PO 

Box  2868.  145  Campbell  Avenue.  SW. 

Roanoke.  VA  24001.  Amount  -Awarded: 

523,790 
VIRGINIA  EASTERN  SHORE  ECONOMIC 

EMPOWERMENT  &  HOUSING,  P  O  Box 

814.  Nassawadox.  V-A  23413,  Amount 

Awarded;  525.000 
CONSUMER  CREDIT  COUNSELING 

SERVICE  OF  GREATER  WASHINGTON. 

15847  Crabbs  Branch  Way,  Rockvilie.  -MD 

20855,  Amount  Awarded:  541,000 
NEAR  NORTHEAST  COM-MUNITY 

IMPROVEMENT  CORPORATION.  1326 

Florida  Avenue,  NE.  Washington.  DC 

20002,  Amount  Awarded;  523.280 
RESTON  INTERFAITH  HOUSING 

CORPORATION.  11484  Washington  Plaza 

West.  Suite  100.  Reston.  VA  20190. 

Amount  Awarded:  524,840 
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PRINCE  WILLIAM  COUNTY- 
COOPERATIVE  EXTENSION.  8033  Ashton 
Avenue,  suite  105.  Manassas,  VA  20109. 
Amount  Awarded:  S40.000 
ARLINGTON  HOUSING  CORPORATION. 
2300  South  9th  Street.  Suite  200. 
Arlington.  VA  22204,  Amount  Awarded: 
S26.000 
MARSHALL  HEIGHTS  COM.MUNITY 
DEVELOPMENT  ORGANIZATION.  3917 
Minnesota  Avenue.  ,NE  2nd  Floor. 
Washington.  DC  20019.  Amount  Awarded; 
520,000 
HOUSING  COUNSELING  SERVICES.  INC., 
2430  Ontario  Road  N.W,,  Washington,  DC 
20009.  Amount  Awarded:  S40.500 
DEKALB  HOUSING  COUNSELING  CENTER. 
INC..  4151  Memorial  Drive.  Swite  107-E, 
Decatur.  GA  30032,  Amount  Awarded: 
SlOO.OOO 
COBB  HOUSING.  INC.,  700  Sandv  Plains 
Road.  Suite  B-8,  Marietta,  GA  30066. 
Amount  Awarded:  530.000 
CONSUMER  CREDIT  COUNSELING 
SERVICE  OF  MIDDLE  GEORGIA.  277 
Martin  Luther  King  West,  Suite  202, 
Macon,  GA  31201,  Amount  Awarded: 
52,500 
ECONOMIC  OPPORTUNITY  FOR 
SAVANNAH  CHATHAM  COU.NTY  AREA 
INC..  618  West  Anderson  Street,  Savannah. 
GA  31401,  Amount  Awarded:  5100,000 
UNIFIED  GOVERNMENT  OF  ATHENS- 
CLARK  COUNTY.  Human  &  Economic 
Development  Department,  155  E. 
Washington  Street.  P.  O.  Box  1868,  Athens. 
GA  30603,  Amount  Awarded:  524,000 
FULTON-ATLANTA  COMMUNITY  ACTION 
AUTHORITY,  INC.,  75  Piedmont  Avenue. 
NE.  Suite  1200,  Atlanta,  GA  30303. 
Amount  Awarded:  52.500 
CONSUMER  CREDIT  COUNSELING 
SERVICE  OF  ATLANTA,  100  Edgewood 
Avenue,  Suite  1500.  Atlanta.  GA  30303. 
Amount  Awarded:  524.012 
METRO  COLUMBUS  URBAN  LEAGUE.  802 
1st  Avenue.  Columbus,  GA  31901.  Amount 
Awarded:  52.500 
CITY  OF  ALBANY,  P.O.  Box  447.  Albanv. 

GA  31702,  Amount  Awarded:  52.500 
ALABAMA  COUNSEL  ON  HUMAN 
RELATIONS,  INC..  P.  O.  Box  409,  Auburn. 
AL  36831-0409.  Amount  Awarded:  52.949 
COM.MUNITY  ACTION  &  COMMUNITY 
DEVELOPMENT  AGENCY  OF  N.  AL  INC. 
.  P.  O.  Box  1788,  107  Second  Avenue.  NE. 
Decatur,  AL  35602,  Amount  Awarded: 
520.982 
CAA  HUNTSVILLE/MADISON  & 
LIMESTONE  COUNTIES.  INC..  3516 
Stringfield  Road.  Huntsville.  AL  35810. 
Amount  Awarded:  514,818 
HOUSING  AUTHORITY  OF  THE 
BIRMINGHAM  DISTRICT,  1826  3rd 
Avenue  South,  Birmingham,  AL  35233, 
Amount  Awarded:  SI  7.599 
MOBILE  HOUSING  BOARD.  151  South 
Claiborne  Street.  Mobile,  AL  36633. 
Amount  .Awarded:  512.573 
ORGANIZED  COMMUNITY  ACTION 
PROGRAMS,  INC..  P.  O.  Box  908.  Trov.  AL 
36081 ,  Amount  Awarded:  53,846 
THE  HOUSING  AUTHORITY  OF  THE  CITY 
OF  AUBURN.  931  Booker  Street.  Auburn, 
AL  36830.  Amount  Awarded:  51,446 


CAA  OF  NORTHWEST  ALABAMA.  INC.. 
502  E.  College  Street.  Florence.  AL  35630- 
5797,  Amount  Awarded:  Si. 810 
WIL-LOW  NONPROVIT  HOUSING  CORP  . 
INC..  P.  O.  Box  383.  200A  Commerce 
Street,  Hayneville.  .AL  36040.  .Amount 
.Awarded:  56.024 
BIRMINGHA.M  URBAN  LE.AGLE.  1717  4th 
Avenue  North.  P.  O   Box  11269. 
Birmingham.  AL  35202-1269.  Amount 
.Awarded:  528.376 
CONSUMER  CREDIT  COUNSELING  OF 
SOUTH  FLORIDA.  INC..  11645  Biscavne 
Blvd..  Suite  205.  North  Miami.  FL  33181. 
Amount  Awarded:  550.000 
URBAN  LEAGUE  OF  PAL.M  BEACH 
COUNTY.  INC..  1700  North  Australian 
Avenue.  West  Palm  Beach.  FL  33407. 
Amount  Awarded:  534.927 
WEST  PERRINE  COMMUNITY 

DEVELOPMENT  CORP..  17623  Homestead 
Avenue.  Miami.  FL  33157,  Amount 
Awarded:  520.000 
CONSUMER  CREDIT  COUNSELING 

SERVICE  OF  PBC  &  TREASURE  COAST. 
2330  South  Congress  Avenue.  Suite  l.A. 
West  Palm  Beach.  FL  33406.  .Amount 
Awarded:  556.000 
CAROLINA  REGIONAL  LEGAL  SERVICES. 
Post  Office  Box  479.  279  West  Evans  Street. 
Florence,  SC  29503-0479,  .Amount 
Awarded:  514.000 
GREENVILLE  URBAN  LEAGUE,  INC.,  15 
Regency  Hill  Drive.  Greenville.  SC  29607. 
Amount  Awarded:  534.175 
PALMETTO  LEGAL  SERVICES.  2109  Bull 
Street.  Post  Office  Box  2267.  Columbia.  .SC 
29202.  Amount  Awarded:  515.000 
TRIDENT  UNITED  WAY.  32  Ann  Street.  Post 
Office  Box  20696.  Charleston.  SC  29413- 
0696.  Amount  Awarded:  520.000 
DAVIDSON  COUNTY  CO.MMUNITY 

ACTION.  INC..  P.O.  Box  389.  25  East  First 
Street.  Suite  1,  Lexington.  .NC  27293-0389. 
Amount  Awarded:  54.662 
WILSON  COMMUNITY  IMPROVEMENT 
ASSOCIATION.  INC..  504  E.  Green  Street 
(mailing  address).  1817  Butterfield  Lane. 
Wilson.  NC  27893,  Amount  Awarded: 
515.653 
GUILFORD  COUNTY  COMMUNITY 

ACTION  PROGR,AM.  INC..  PO  Box  21961. 
201  South  Elm  Street.  Greensboro.  NC 
27420,  -Amount  Awarded:  55.476 
lOHNSTON-LEE  CO.MMUNITY  ACTION. 
INC..  P.O.  Drawer  711.  1102  Massey  Street. 
Smithfield,  NC  27577.  .Amount  .Awarded. 
514,335 
NORTHWESTERN  REGIONAL  HOUSING 
AUTHORITY,  P.O.  Box  2510.  869  Highwav 
105  Extension.  Boone.  NC  28607.  .Amount 
Awarded:  539.374 
.MiD-EAST  CO.M.MISSION.  P.O.  Box  1787.  1 
Harding  Square.  Washington.  NC  27889, 
Amount  .Awarded:  55.869 
SANDHILLS  COM.MUNITY  ACTION 
PROGR.AM.  INC..  PO  Box  937.  103 
Saunders  Street.  Carthage.  NC  28327. 
Amount  Awarded:  534.028 
CUMBERLAND  CO.MMUNITY  ACTION 
PROGRAM.  INC..  P.O.  Box  2009.  328 
Gillespie  Street.  Fayetteville.  NC  28302, 
Amount  .Awarded:  536.368 
MISSISSIPPI  DEPART.MENT  OF  HU.VIAN 
SERVICES,  750  North  State  Street.  Jackson. 
MS  39202,  .Amount  .Awarded:  55.000 


GULF  COAST  COMMUNITY  ACTION 
AGENCY.  INC..  500  24th  Street.  P  O.  Box 
519.  Gulfport.  MS  39502-0519.  Amount 
.Awarded.  540.000 
SACRED  HEART  SOI  THERN  MISSIONS 
HOUSING  CORPORATION.  6144  Highwav 
61  North.  P  O  Box  365.  Walls.  MS  38680.' 
.Amount  .Awarded:  535.000 
FAMILY  COUN.SELING  SERVICES,  INC.. 
1639  Atlantic  Blvd.,  lacksonville.  FL 
32207.  Amount  Awarded  S13.000 
LACKSONVILLE  URBAN  LEAGUE.  233  West 
Duval  Street.  Jacksonville.  FL  32202. 
.Amount  .Awarded   521.500 
TALLAHASSEE  I  RBAN  LEAGUE,  923  Old 
Bainbridge  Road  Tallahassee.  FL  32303. 
.Amount  .Awarded   S20.000 
CITY  OF  GAINESVILLE,  PO  Box  490.  Station 
0-B.  Gainesville.  FL  32602-0490  Amount 
-Awarded:  526.785 
NORTHERN  KENTUCKY  COM.MUNITY 
CENTER.  824  Greenup  Street.  P  O  Box 
2030.  Covington.  KV  41011.  Amount 
.Awarded  518.910 
TENANT  SERVICES  &  HOUSING 

COUNSELING.  INC  .  136  N  .Martin  Luther 
King  Blvd  .  Lexington.  KV  40507.  -Amount 
Awarded:  518.910 
LOUISVILLE  URBAN  LE.AGUE.  1535  West 
Broadway.  Louisville.  KY  40203.  Amount 
Awarded.  S26.OO0 
KNOX  HOUSI.NG  PARTNERSHIP.  INC..  220 
Carrick  Street.  Suite  124.  Knoxvilie.  TN 
37921.  .Amount  Awarded   55.000 
CITY  OF  CHATTANOOGA  HUMAN 
SERVICES  DEPARTMENT.  501  W.  12th 
Street.  Chattanooga.  TN  37402.  Amount 
.Awarded  54.000 
OAK  RID(;E  HOUSING  DE\TLOPMENT 
CORPORATION.  901  Oak  Ridge  Turnpike, 
Suite  31,  Oak  Ridge.  TN  37831.  Amount 
Awarded;  53.500 
KNOXVILLE  LEGAL  AID  .S(X:iETY.  INC  , 
502  S  Gay  Street.  Suite  404.  Knoxvilie.  TN 
37902,  Amount  Awarded  53,500 
FAMILY  &  CHILDREN'S  SERVICES  OF 
CHATTANOCX]A,  INC.,  300  East  Sth 
Street,  Chattanooga,  TN  37403   .Amount 
Awarded;  52.500 
KNOXVILLE  AREA  URBAN  LEAGLE.  INC. 
1514  East  Fifth  Avenue.  Knoxvilie.  TN 
37917.  .Amount  Awarded   516.000 
CONSU.MER  CREDIT  COUNSELING  OF 
EAST  TENNESSEE.  INC  .  1012  Heiskell 
.Avenue.  Knoxvilie.  TN  37927-3924. 
.Amount  .Awarded  54.500 
DOUGLAS-CHEROKEE  ECONOMIC 

AUTHORITY.  534  East  First  North  Street. 
.Morristown.  TN  37816-1218.  Amount 
.Awarded   52.536 
I  "PPER  EAST  TENNESSEE  HUMAN 
DEVELOPMENT  AGENCY.  301  Louis 
Street.  Kingsport.  T.N  37662.  .Amount 
Awarded;  52.535 
URBAN  LEAGUE  OF  GREATER 
CHATTANOOGA.  INC  .  730  Martin  Luther 
King  Boulevard.  Chattanooga.  TN  37401. 
.Amount  Awarded;  56.000 
.MEMPHIS  HOUSI.NG  RESOURCE  CENTER 
61  Adams.  Memphis.  TN  38103.  .Amount 
Awarded  517.500 
HOUSING  OPPORTUNITIES 
CORPORATION.  147  jefftr.on  Avenue. 
Suite  800.  Memphis.  TN  ::8'.03.  .Amount 
.Awarded   555.000 
MEMPHIS  AREA  LEGAL  SER\ICES. 

INCORPORATED,  109  North  Main  Street. 
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.Suite  200.  Memphis.  TN  38103-501J. 

.Amount  .Awarded:  SI 8.000 
WEST  TE.N'.NESSEE  LEG.AL  SERVICES, 

INCORPORATED.  210  West  .Main  Street. 

Jackson.  TN  38302-2066.  .Amount 

Awarded:  S60.000. 
VOLLINTINE  EVERGREEN  CO.MMl'NITY 

DEVELOPME.NT  CORPORATION.  1680 

lackson  .Avenue.  .Vlemphis,  TN  38107. 

Amount  Awarded:  S15,437. 
CITIZENS  FOR  AFFORDABLE  HOUSING. 

1719  West  End  Ave.,  Suite  607W, 

Nashville.  T.N  37203,  .Amount  .Awarded: 

S4.000. 

consli.mer  credit  counseling 
servic:e  of  .middle  tn.  inc..  p.  O.  box 

160328.  3931  Gallatin  Road,  Nashville,  TN 
37216-0328,  Amount  Awarded:  S8,000. 

HOPE,  I.NCORPORATED,  1501  Herman 
Street.  Suite  S.  Nashville.  TN  37208. 
Amount  Awarded:  S20.000. 

METROPOLITAN  DEVELOPMENT  & 
HOUSING  AGENCY,  701  South  si.xth 
Street  Nashville,  TN  37206-3893.  Amount 
Awarded:  520,000. 

NASHVILLE  URBAN  LEAGUE.  INC.  1219 
Ninth  Avenue  .North.  Nashville.  T.N  37208. 
Amount  Awarded:  523,842. 

CONSUMER  CREDIT  COUNSELING 
SERVICE  OF  CENTRAL  FLORIDA,  INC.. 
3970  .Maguire  Blvd..  Suite  103,  Orlando,  FL 
32803,  Amount  Awarded:  580,000, 

FA.MILY  COUNSELING  CENTER  OF 
BREVARD,  220  Coral  Sands  Drive. 
Rockledge,  FL  32955,  Amount  Awarded: 
521,000. 

HOUSING  &  NEIGHBORHOOD 
DEVELOPMENT  SERVICES  OF  CENTRAL 
FL.  2211  East  Hillcrest  Street.  Orlando.  FL 
32803.  Amount  Awarded:  517.000. 

HO.MES  IN  PARTNERSHIP.  INC..  235  E.  Fifth 
Street.  P.  O.  Box  761.  Apopka.  FL  32704- 
0761.  Amount  Awarded:  510.180. 

CEIBA  HOUSING  &  ECONOMIC 

DEVELOPMENT  CORP..  Ave.  Lauro  Pinero 
#252.  P.O.  Box  203.  Ceiba.  PR  00735. 
.Amount  Awarded:  560.000. 

CONSU.MER  CREDIT  COUNSELING 

SERVICE  OF  P.R..  Cobian  Plaza  Bldg.  1603 
Ponce  de  Leon  Ave  Suite  GM-03.  Santurce, 
PR  00909.  Amount  Awarded:  591.856. 

CONSUMER  CREDIT  COUNSELING 
SERVICE  OF  THE  FLORIDA  GULF 
COAST,  5201  W.  Kennedy  Blvd..  Suite 
110.  Tampa.  FL  33609.  Amount  Awarded: 
545.000. 

MANATEE  OPPORTUNITY  COUNCIL.  INC  . 
347  6th  Avenue  West,  Bradenton,  FL 
34205-8820.  Amount  Awarded:  540.000. 

THE  AGRICULTURAL  &  LABOR  PROGRA.M. 
I.NC.  P.O.  Box  3126.  Winter  Haven,  FL 
33885.  Amount  Awarded:  515.000. 

COMMUNITY  SERVICE  COUNCIL  OF 
NORTHERN  WILL  COUNTY,  719 
Parkwood  Avenue.  Romeoville,  IL  60446. 
Amount  Awarded:  584,463. 

DUP.AGE  HOMEOWNERSHIP  CENTER.  INC.. 
1333  North  Main  Street.  Wheaton.  IL 
60187.  Amount  Awarded:  520.000. 

CHICAGO  URBAN  LEAGLiE  DEVELOP.MENT 
CORPOR.ATION.  4510  South  .Michigan 
.Avenue.  Chicago.  IL  60653.  Amount 
.Awarded:  570.000. 

CEFS  ECONOMIC  OPPORTUNITY  CORP.. 
1805  South  Banker  Street,  Post  Office  Box 
928.  Effingham.  IL  62401.  Amount 
Awarded:  510.000. 


COM.MUNITY  &  ECONOMIC 

DEVELOP.MENT  ASSOCIAl  ION  OF  COOK 

CTY.  224  North  DesPlaines  Street.  Chicago. 

IL  60661.  Amount  Awarded:  584.463. 
CONSU.MER  CREDIT  COUNSELING 

SERVICE  OF  GREATER  CHICAGO.  150 

West  Wacker  Drive.  #1400,  Chicago.  IL 

60606.  Amount  Awarded:  525.000. 
SPANISH  COALITION  FOR  HOUSING.  4035 

West  .North  Avenue  Chicago.  IL  60639, 

.Amount  -Awarded:  584,463 
BETTER  HOUSING  LEAGUE  OF  GREATER 

CINCINNATI,  INC..  2400  Reading  RD.. 

CINCINNATI,  OH  45202,  Amount 

Awarded:  550,000 
CONSUMER  CREDIT  COUNSELING 

SERVICE,  P.O.  BOX  DOROTHY  LANE. 

DAYTON.  OH  45429.  Amount  Awarded: 

518.673 
HOUSING  DIRECTIONS  OF  GREATER 

TOLEDO.  1326  Collingwood  Blvd.  at  Dorr. 

Toledo.  OH  43602.  Amount  Awarded: 

510.222. 
NEAR  WEST  SIDE  MULTI-SERVICE  CORP., 

4115  Bridge  Avenue,  Cleveland,  OH  44113, 

Amount  Awarded:  59.700. 
YOUNGSTOWN  AREA  URBAN  LEAGUE. 

1350  Fifth  Avenue,  Suite  300, 

Youngstown,  OH  44504.  Amount 

Awarded:  52,500. 
LUTHERAN  HOUSING  CORPORATION. 

13944  Euclid  Avenue,  Suite  208,  East 

Cleveland,  OH  44112,  Amount  Awarded: 

594,747. 
COMMUNITY  ACTION  COMMISSION  OF 

FAYETTE  COUNTY,  INC..  324  East  Court 

Street.  Washington  Court  House.  OH 

43160,  Amount  Awarded:  512,610. 
MARION-CRAWFORD  COMMUNITY 

ACTION  COMMISSION.  240  E.  Church 

Street,  Marion,  OH  43301-0779,  Amount 

Awarded:  52,703. 
CONSUMER  CREDIT  COUNSELING 

SERVICE  OF  MUSKJNGUM  VALLEY,  531 

.Market  Street,  Zansville,  OH  43701-3601, 

Amount  Awarded:  512,610. 
COLUMBUS  HOUSING  PARTNERSHIP.  562 

E.  Main.  Columbus.  OH  43215,  Amount 

Awarded:  512,610. 
COMMUNITY  ACTION  COMMISION  OF 

BEL.MONT  COUNTY,  410  Fox-Shannon 

Place,  St.  Clairsville,  OH  43950,  Amount 

.Awarded:  $12,610 
MID-OHIO  REGIONAL  PLANNING 

COMMISSION,  285  East  Main  St., 

Columbus,  OH  43215-5272,  Amount 

.Awarded:  512,610 
CONSOC  HOUSING  COUSELING,  INC.,  1889 

East  Livingston  Ave.,  P.  O.  Box  15247. 

Columbus.  Oh  43215,  Columbus,  OH 

43209,  Amount  Awarded:  512,610 
U-SNAP  BAG.  11101  Morang,  Detroit,  MI 

48224.  Amount  Awarded:  513,500 
D.  T.  &  ASSOCIATES,  33625  State  Street, 

Farmington.  MI  48335,  Amount  Awarded: 

533,771 
DETROIT  NON-PROFIT  HOUSING 

CORPORATION,  1200  6th  Street,  Suite 

404,  Detroit.  MI  48226,  Amount  Awarded: 

550,000 
OAKLAND  COUNTY  MICHIGAN.  1200  N. 

Telegraph  Road,  Pontiac,  .MI  48341. 

Amount  Awarded:  540,000 
.MICHIGAN  HOUSING  COUNSELORS,  INC.. 

237  S.B.  Gratiot,  Mount  Clemens,  Ml 

48043.  Amount  Awarded:  524,000 


HOUSING  RESOURCE  CENTER,  300  N. 
Washington  Sq..  Suite  103.  Lansing.  MI 

48933.  Amount  Awarded:  528.000 
EIGHTCAP.  INC,  904  Oak  Dr-Turk  Lake,  PO 

Box  368,  Greenville.  MI  48838,  Amount 

Awarded:  513,250 
LEGAL  SERVICES  OF  NORTHERN 
MICHIGAN,  446  E.  Mitchell  Street. 

Petoskev,  MI  49770,  Amount  Awarded: 

520.000 
HOUSING  AUTHORITY  OF  THE  CITY  OF 

FORT  WAYNE,  P.O.  Box  13489.  2013 

South  Anthony  Boulevard,  Fort  Wayne.  IN 

46869-3489,  Amount  Awarded:  519.000 
LINCOLN  HILLS  DEVELOPMENT 

CORPORATION.  302  Main  Street.  P.O.  Box 

336,  Tell  City.  IN  47586,  Amount 

Awarded:  57,000 
REAL  SERVICES,  INC.,  1151  South  .Michigan 

Street,  P.O.  Box  1853.  South  Bend.  IN 

46634,  Amount  Awarded:  54,100 
HOOSIER  LIPLANDS  ECONOMIC 

DEVELOPMENT  CORPORATION.  521 

West  Main  Street,  Mitchell,  IN  47446, 

Amount  Awarded:  59,000 
HOPE  OF  EVANSVILLE,  INC.,  116 

Washington  Av,  Evansville,  IN  47713, 

Amount  Awarded:  $22,000 
CITY  OF  BLOOMINGTON,  P.O.  Box  100,  401 

N.  Morton  St.,  Bloomington,  IN  47402. 

Amount  Awarded:  $6,165 
HOUSING  ASSISTANCE  OFFICE,  INC.,  P.O. 

Box  1558,  1138  Lincolnway  East,  South 

Bend,  IN  46634,  Amount  Awarded: 

$10,000 
LAKE  COUNTY  2293  N,  Main  St.  Crown 

Point,  IN  46307,  Amount  Awarded:  S7.260 
TRANSITION  RESOURCES  CORPORATION, 

2511  East  46th  St.,  Suite  0-2,  Indianapolis. 

IN  46205-2542,  Amount  Awarded:  $5,000 
URBAN  LEAGUE  OF  NORTHWEST 

INDIANA,  3101  Broadway,  Gary,  IN  46409, 

Amount  Awarded:  $18,000 
MUNCIE  HOMEOWNERSHIP  & 

DEVELOPMENT  CENTER,  628  S.  Walnut, 

P.O.  Box  93,  Muncie,  IN  47308.  Amount 

Awarded:  $18,050 
COMMUNITY  ACTION  OF  GREATER 

INDIANAPOLIS.  2445  N.  Meridian  St.. 

Indianapolis,  IN  46208.  Amount  Awarded: 

$3,000 
ANDERSON  HOUSING  AUTHORITY.  528 

West  nth  Street.  Anderson,  IN  46016, 

Amount  Awarded:  $17,000 
HAMMOND  HOUSING  AUTHORITY,  7329 

Columbia  Circle  West,  Hammond,  IN 

46324,  Amount  Awarded:  $16,000 
COMMUNITY  ACTION,  INC.  OF  ROCK  AND 

WALWORTH  COUNTIES,  2300  Kellogg, 

Janesviile,  WI  53546,  Amount  Awarded: 

57,000 
MILWAUKEE  UNITED  FOR  BETTER 

HOUSING,  INC.,  4011  West  Capitol  Drive, 

Milwaukee,  WI  53216,  Amount  Awarded: 

52,760 
WALKER'S  POINT  DEVELOPMENT 

CORPORATION,  914  South  Fifth  Street, 

Milwaukee,  WI  53204,  Amount  Awarded: 

515,000 
ESHAC,  INC.,  531  East  Burleigh  Street, 

Milwaukee,  WI  53212,  Amount  Awarded: 

510,000 
URBAN  LEAGUE  OF  FLINT,  5005 

Cloverlawn,  Flint,  MI  48504,  Amount 

Awarded:  518,504 
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HUMAN  DEVELOPMENT  COMMISSION, 
429  Montague  Avenue,  Caro,  MI  48723. 
Amount  Awarded:  $7,500 
SOUTHERN  MINNESOTA  REGIONAL 
LEGAL  SERVICES,  700  Minnesota 
Building,  46  E  4th  St,  St  Paul,  MN  55101, 
Amount  Awarded:  $15,000 
COMMUNITY  ACTION  FOR  SUBURBAN 
HENNEPIN,  33  10th  Ave  S,  Suite  150, 
Hopkins,  MN  55343,  Amount  Awarded: 
$44,370 
T.A.C.T.I.C.S.,  INC.,  315  Penn  Ave  N, 
Minneapolis,  MN  55411,  Amount 
Awarded:  $10,000 
TRI-COUNTY  ACTION  PROGRAMS,  INC., 
700  W  St.  Germain  St,  St  Cloud,  MN 
56301,  Amount  Awarded:  $41,707 
CARVER  COUNTY  HOUSING  & 

REDEVELOPMENT  AUTHORITY,  500  Pine 
St,  Suite  300,  Chaska,  MN  55318,  Amount 
Awarded:  $29,976 
SENIOR  HOUSING,  INC.,  2021  East 
Hennepin  Avenue,  Suite  130,  Minneapolis, 
MN  55418,  Amount  Awarded:  $10,510 
CONSUMER  CREDIT  COUNSEUNG 
SERVICES  SOUTHWEST,  2727  SAN 
PEDRO,  NE.  SUITE  #117,  ALBUQUERQUE, 
NM.  87110,  Amount  Awarded:  $34,603 
CONSUMER  CREDIT  COUNSEUNG 
SERVICE  OF  NORTH  CENTRAL  TEXAS, 
1600  Redbud  Blvd.,  Suite  #300.  McKinney. 
TX  75069,  Amount  Awarded:  $70,000 
CONSUMER  CREDIT  COUNSEUNG 
SERVICE  OF  GREATER  DALLAS,  8737 
King  George  Drive,  Suite  200,  Dallas,  TX 
75235,  Amount  Awarded:  $100,000 
DALLAS  COUNTY  COMMUNITY  ACTION 
COMMITTEE,  INC.,  2121  Main  Street, 
Suite  100.  LB-19,  Dallas,  TX  75201, 
Amount  Awarded:  $40,000 
HOUSING  OPPORTUNITIES  OF  FORT 
WORTH,  1305  West  Magnolia,  Suite  E, 
Fort  Worth,  TX  76104,  Amount  Awarded: 
$32,000 
CONSUMER  CREDIT  COUNSEUNG 
SERVICE  OF  GREATER  FORT  WORTH, 
1320  S.  University  Drive,  Suite  200,  Fort 
Worth,  TX  76107,  Amount  Awarded: 
$33,116 
GULF  COAST  COMMUNITY  SERVICES 
ASSOQATION,  6300  BOWLING  GREEN. 
HARRIS  COUNTY,  HOUSTON,  TX  77021, 
Amount  Awarded:  $35,000 
HOUSTON  AREA  URBAN  LEAGUE,  1300 
MAIN,  SUITE  1600,  HARRIS  COUNTY 
HOUSTON,  TX  77002,  Amount  Awarded: 
$25,000 
HOUSING  OPPORTUNITIES  OF  HOUSTON, 
INC.,  2900  WOODRIDGE,  SUITE  300, 
HARRIS  COUNTY,  HOUSTON,  TX  77087, 
Amount  Awarded:  $39,000 
INTERNATIONAL  COALITION  OF 
FARMERS,  2600  SOUTH  LOOP  WEST, 
SUITE  620,  HARRIS  COUNTY,  HOUSTON, 
TX  77054,  Amount  Awarded:  $33,000 
CROWLEY'S  RIDGE  DEVELOPMENT 
COUNCIL,  INC.,  P.  O.  Box  1497,  249  S. 
Main,  Jonesboro,  AR  72403,  Amount 
Awarded:  $15,000 
UNIVERSAL  HOUSING  DEVELOPMENT 
CORPORATION,  P.  O.  Box  846,  301  East 
Third  Street,  Russell ville.  AR  72801, 
Amount  Awarded:  $11,400 
CRAWFORD-SEBASTIAN  COMMUNITY 
DEVELOPMENT  COUNCIL,  INC.,  4831 
Armour,  P.  O.  Box  4069,  Fort  Smith,  AR 
72914,  Amount  Awarded:  $15,000 


EAST  ARKANSAS  LEGAL  SERVICES,  P.  O. 
Box  1149,  500  E.  Broadway,  West 
Memphis,  AR  72303,  Amount  Awarded: 
$18,000 
FAMILY  SERVICE  AGENCY,  628  West 
Broadway,  Suite  300,  P.  O.  Box  5431, 
North  Little  Rock,  AR  72119,  Amount 
Awarded:  $15,000 
IN  AFFORDABLE  HOUSING,  INC  ,  801  John 
Barrow,  Suite  18,  Little  Rock,  AR  72205, 
Amount  Awarded:  $11,400 
YOUNG  WOMEN'S  CHRISTIAN 
ASSOCIATION  EL  PASO  DEL  NORTE 
REGION,  1918  Texas  Ave,  El  Paso,  TX 
79901,  Amount  Awarded:  $37,960 
GUADALUPE  ECONOMIC  SERVICS 
CORPORATION,  1416  First  Street, 
Lubbock,  TX  79401,  Amount  Awarded: 
$27,546 
WOMEN  ENTREPRENEURS, 
INCORPORATED,  1683  North  Claiborne 
Avenue,  New  Orleans,  LA  70116,  Amount 
Awarded:  $4,000 
ST.  MARY  COMMUNITY  ACTION 
COMMITTEE  ASSOCIATION, 
INCORPORATN,  P.O.  Box  271,  St.  Mary 
Parish,  Franklin,  LA  70538.  Amount 
Awarded:  $2,500 
PARISH  OF  JEFFERSON.  1221  Elmwood 
Park  Blvd.,  Harahan,  LA  70123,  Amount 
Awarded:  $6,125 
DESIRE  COMMUNITY  HOUSING 
CORPORATION,  3251  St.  Ferdinand 
Street,  New  Orleans,  LA  70126,  Amount 
Awarded:  $5,000 
ST.  MARTIN.  IBERIA,  LAFAYETTE 
COMMUNITY  AGENCY, 
INCORPORATED.  501  St.  John  Street.  P.O. 
Box  3343,  Lafayette,  LA  70502,  Amount 
Awarded:  $15,000 
LAFAYETTE  CONSOUDATED 
GOVERNMENT,  P.O.  Box  401 7-C  , 
Lafayette,  LA  70502-4017,  Amount 
Awarded:  $16,000 
ST.  JAMES  PARISH  PRESIDENTS  OFFICE. 
P.O.  Box  87,  Convent,  LA  70723.  Amount 
Awarded:  $2,500 
ASSIT  AGENCY.  P.O.  Box  1404.  Crowley.  LA 

70527-1404.  Amount  Awarded:  $14,000 
CENTRAL  QTY  HOUSING  DEVELOPMENT 
CORPORATION.  2020  Jackson  Avenue, 
New  Orleans.  LA  70113.  Amount 
Awarded:  $18,000 
CONSUMER  CREDIT  COUNSEUNG 
SERVICE.  3200  N.  Rockwell  Avenue. 
Bethany.  OK  73008.  Amount  Awarded: 
$20,000 
HOUSING  AUTHORITY  OF  CITY  OF 
NORMAN.  700  N.  Berry  Road.  Norman.  OK 
73069,  Amount  Awarded:  $15,000 
COMMUNITY  ACTION  AGENCY  OF 
OKLAHOMA  CITY  AND  OK/CN 
COUNTIES.  1900  NW  10th  Street. 
Oklahoma  City.  OK  73106.  Amount 
Awarded:  $25,000 
HOUSING  AUTHORITY  OF  THE 
CHICKASAW  NATION,  P.O.  Box  668,  Ada, 
OK  74820,  Amount  Awarded:  $3,000 
CONSUMER  CREDIT  COUNSEUNG 

SERVICE  OF  GREATER  SAN  ANTONIO, 
6851  Citizens  Parkway,  Suite  100,  San 
Antonio,  TX  78229,  Amount  Awarded: 
$75,000 
CHILD  &  FAMILY  SERVICE  (CONSUMER 
CREDIT  COUNSELING  DIV.).  1221  W.  Ben 
White  Boulevard,  Suite  108A,  Austin,  TX 
78704,  Amount  Awarded:  $17,532 


CITY  OF  SAN  ANTONIO  DEPT  OF 
COMMUNITY  INITIATIVES.  115  Plaza  de 
Armas.  Suite  230,  San  Antonio.  TX  78205. 
Amount  Awarded:  $17,532 
COMMUNITY  DEVELOPMENT 
CORPORATION  OF  BROWNSVILLE.  1150 
E.  Adams — Second  Floor,  Brownsville.  TX 
78520,  Amount  Awarded:  $30,000 
MARSHALL  HOUSING  AUTHORITY.  P  O 
Box  609.  1401  Poplar,  Marshall,  TX  75671 
Amount  Awarded:  512,704 
OUACHITA  MULTI-PURPOSE 
COMMUNITY  ACTION  PROGRAM.  INC., 
315  Plum  Street,  P.  O.  Box  3086,  Monroe. 
LA  71210-3086,  Amount  Awarded: 
$10,000 
CENLA  COMMUNITY  ACTION  COM.MITEE. 
INC.,  230  Bolton  Avenue,  Alexandria.  LA 
71301-7126,  Amount  Awarded:  $9,000 
CREDIT  COUNSELING  CENTERS  OF 
OKLAHOMA,  INC,  4646  South  Harvard, 
P.O.  Box  4450,  Tulsa,  OK  74159-0450, 
Amount  Awarded:  $29,608 
DEEP  FORK  COMMUNITY  ACTION 
FOUNDATION,  INC,  313  West  8th  Street, 
P.O.  Box  670,  Okmulgee,  OK  74447, 
Amount  Awarded:  $2,500 
PROJECT  GET  TOGETHER,  2020  South 
Maplewood,  Tulsa,  OK  74112,  Amount 
Awarded:  $10,000 
HAWKEYE  AREA  COMMUNITY  ACTION 
PROGRAM,  INC.,  PO  Box  789,  Cedar 
Rapids,  LA  52406-0789.  Amount  Awarded: 
$9,800 
QTY  OF  DES  MOINES,  DEPT.  OF 
COMMUNITY  DEVELOPMENT,  602  East 
First  Street,  Des  Moines,  LA  50309-1881, 
Amount  Awarded:  $7,500 
NEIGHBORHOOD  PLACE  FAMILY 
SUPPORT  CENTER,  1128  West  6th  Street, 
Davenport,  LA  52802,  Amount  Awarded: 
$7,200 
MUSCATINE'S  CENTER  FOR  STRATEGIC 
ACTION,  312  Iowa  Avenue,  Muscatine.  lA 
52761,  Amount  Awarded:  $3,750 
CONSUMER  CREDIT  COUNSEUNG 
SERVICE  INC.,  1201  West  Walnut.  Salina, 
KS  67401,  Amount  Awarded:  $12,000 
HOUSING  INFORMA-nON  CENTER,  3810 
Paseo,  Kansas  City,  MO  64109-2721, 
Amount  Awarded:  $4,000 
HOUSING  AND  CREDIT  COUNSEUNG, 
INC.,  1195  SW  Buchanan,  Suite  203, 
Topeka,  KS  66604-1183,  Amount 
Awarded:  $23,000 
MENNONITE  HOUSING  REHABILITATION 
SERVICE,  3033  W.  2nd  Sti«et,  Wichita,  KS 
67203-,  Amount  Awarded:  $15,000 
NORTHEAST  KANSAS  COMMUNITY 
ACTION  PROGRAM  (NEK-CAP),  P.O.  Box, 
R.R.  #4,  Hiawatha,  KS  66434,  Amount 
Awarded:  $25,365 
URBAN  LEAGUE  OF  WICHITA,  INC.,  1802 
East  13th  Street  N.,  Wichita,  KS  67214. 
Amount  Awarded:  $16,000 
CENTRAL  MISSOURI  COMMUNITY 
ACTION  AGENCY,  P.O.  Box  125,  106  W. 
4th,  Appleton  City,  MO  64724,  Amount 
Awarded:  $20,000 
FAMILY  HOUSING  ADVISORY  SERVICES, 
INC.,  2416  Lake  Street,  Omaha,  NE  68111. 
Amount  Awarded:  $37,000 
LINCOLN  ACTION  PROGRAM,  INC.,  2202 
South  11  Street,  Lincoln,  NE  68502, 
Amount  Awarded:  $7,989 
NORTH  AREA  COMMUNITY  FORUM. 
10371  West  Florissant.  P.O.  Box  35007,  St. 
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Louis,  MO  63135,  Amount  Awarded: 

521,000 
HOUSING  OPTIONS  PROVIDED  FOR  THE 

ELDERLY,  INC..  4265  Shaw,  St.  Louis,  .MO 

63110,  Amount  Awarded:  S5,000 
LEGAL  SERVICES  OF  EASTERN  MISSOURI, 

INC.,  4232  Forest  Park  Boulevard,  St. 

Louis.  MO  63018,  Amount  Awarded: 

520,000 
URBAN  LEAGUE  OF  METROPOLITAN  ST. 

LOUIS.  3701  Grande!  Square,  P.O.  Box 

8138,  St.  Louis,  MO  63156-8138.  Amount 

Awarded:  524.000 
NORTHSIDE  RESIDENTIAL  HOUSING 

CORPORATION,  5647  Delmar  Boulevard, 

St.  Louis,  MO  63112,  Amount  Awarded: 

519,834 
SOUTHWEST  COMMUNITY  RESOURCES, 

295  Girard  Street,  Durango,  CO  81301, 

Amount  Awarded:  56,469 
ADAMS  COUNTY  HOUSING  AUTHORITY, 

7190  Colorado  Blvd,  Commerce  City.  CO 

80022,  Amount  Awarded:  545,279 
CCCS  OF  N  COLORADO  AND  SE 

WYOMING.  INC.,  126  West  Harvard,  Suite 

5,  Fort  Collins,  CO  80525-2142,  Amount 

Awarded:  $8,625 
BLACK  HILLS  LEGAL  SERVICES,  INC..  1301 

Mt.  Rushmore  Road,  P.O.  Box  1500.  Rapid 

City.  SD  57709-1500,  Amount  Awarded: 

58.625 
CCCS  OF  LUTHERAN  SOCIAL  SERVICES, 

705  East  41st  Street,  Suite  100.  Sioux  Falls, 

SD  57105,  Amount  Awarded:  512.937 
CATHOUC  SOCIAL  SERVICE.  INC..  302 

Jefferson  Street.  Pueblo.  CO  81004-2318. 

Amount  Awarded:  519,405 
COMMUNITY  ACTION  PROGRAM,  REGION 

VII,  INC.,  2105  Lee  Avenue,  Bismarck,  ND 

58504-6798,  Amount  Awarded:  $12,936 
SOUTHEASTERN  NORTH  DAKOTA 

COMMUNITY  ACTION  AGENCY,  3233 

South  University  Drive,  P.O.  Box  2683, 

Fargo,  ND  58104,  Amount  Awarded: 

52,156 
CCCS  OF  THE  BLACK  HILLS,  INC.,  621  6th 

Street,  Suite  201,  P.O.  Box  817.  Rapid  City. 

SD  57709,  Amount  Awarded:  523,718 
COMMUNITY  ACTION  &  DEVELOPMENT 

PROGRAM  INC.,  202  East  Villard,  Dickson, 

NT)  58601,  Amount  Awarded:  $2,156 
BROTHERS  REDEVELOPMENT,  INC..  2250 

Eaton  Street,  Garden  Level — Suite  B, 

Denver,  CO  80214,  Amount  Awarded: 

$12,937 
BOULDER  COUNTY  HOUSING 

AUTHORITY,  P.O.  Box  471,  Boulder.  CO 

80306,  Amount  Awarded:  517,249 
NORTHEAST  DENVER  HOUSING  CENTER, 

1735  Gaylord  Street,  Denver,  CO  80206, 

Amount  Awarded;  523.717 
NEIGHBOR  TO  NEIGHBOR,  INC.,  424  Pine 

Street,  Suite  203,  Fort  Collins.  CO  80524, 

Amount  Awarded:  517,249 
COMMUNITY  ACTION  OPPORTUNITIES, 

INC.,  420  3rd  St,  SW,  Minot,  ND  58701- 

4304,  Amount  Awarded:  52,156 
DISTRICT  7  HUMAN  RESOURCES 

DEVELOPMENT  COUNCIL.  P.O.  Box  2016, 

Billings,  MT  59103-0000.  Amount 

Awarded:  57,991 
WOMEN'S  OPPORTUNITY  &  RESOURCE 

DEVELOPMENT,  INC.,  127  No.  Higgins, 

Missoula,  MT  59802-OGOO,  Amount 

Awarded:  510,000 
NORTHWEST  MONTANA  HUMAN 

RESOURCES,  INC.,  P.O.  Box  8300, 


Kalispell,  MT  59904-1300,  Amount 
Awarded:  54,000 

YOUR  COMMUNITY  CONNECTION,  2261 
Adams  Ave.,  Ogden,  UT  84401,  Amount 
Awarded:  514,642 

FAMILY  LIFE  CENTER/UTAH  STATE 
UNIVERSITY,  493  North  700  East,  Logan, 
UT  84321,  Amount  Awarded:  $20,705 

COM.MUNITY  ACTION  SERVICES,  257  E. 
Center  Street,  Provo,  UT  84606.  Amount 
Awarded:  514,456 

SALT  LAKE  COMMUNITY  ACTION 
PROGRAM,  764  S.  200  West,  Salt  Lake 
City,  UT  84101.  Amount  Awarded:  543,461 

CONSUMER  CREDIT  COUNSELING 
SERVICE  OF  KERN  &  TULARE 
COUNTIES,  5300  Lennox  Avenue,  Suite 
200,  Bakersfield,  CA  93309-1662,  Amount 
Awarded:  554,000 

STANISLAUS  COUNTY  AFFORDABLE 
HOUSING  CORPORATION  (STANCO), 
1214  nth  Street,  Suite  2,  Modesto,  CA 
95354-0000.  Amount  Awarded:  $40,259 

HALE  MAHAOLU,  200  Hina  Avenue, 
Kahului,  HI  96732,  Amount  Awarded: 
$2,500 

LEGAL  AID  SOCIETY  OF  HAWAII.  108 
Nuuanu  Avenue,  Honolulu,  HI  96817- 
5119,  Amount  Awarded:  512,423 

CONSUMER  CREDIT  COUNSELING  OF  LOS 
ANGELES,  600  Citadel  Drive,  Suite  490, 
Los  Angeles,  CA  90040,  Amount  Awarded: 
5100,000 

CONSUMER  CREDIT  COUNSEUNG 
SERVICE  OF  VENTURA,  290  Maple  Court 
Suite  #118,  Ventura,  CA  93003,  Amount 
Awarded:  575,000 

HOUSING  AUTHORITY  OF  THE  COUNTY 
OF  SANTA  BARBARA,  815  W.  Ocean 
Avenue,  Lompoc,  CA  93438-0397,  Amount 
Awarded:  $25,000 

NEIGHBORHOOD  SERVICES  DEPT-CITY  OF 
PHOENUC,  200  WEST  WASHINGTON 
STREET  4TH  FLOOR.  PHOENIX,  AZ 
85003,  Amount  Awarded:  $48,000 

COMMUNITY  HOUSING  RESOURCES  OF 
ARIZONA,  500  EAST  THOMAS  ROAD, 
SUITE  300.  PHOENIX,  AZ  85012,  Amount 
Awarded:  $30,000 

CONSUMER  CREDIT  COUNSEUNG 
SERVICES  SOUTHWEST,  2535  WEST 
CAMELBACK  ROAD,  PHOENIX,  AZ 
85017,  Amount  Awarded:  $80,000 

CHICANOS  POR  LA  CAUSA,  INC,  1112 
EAST  BUCKEYE  ROAD,  PHOENIX,  AZ 
85034,  Amount  Awarded;  524,220 

NORTHERN  VALLEY  CATHOLIC  SOCIAL 
SERVICES,  1020  Market  Street,  Redding, 
CA  96001,  Amount  Awarded:  $11,000 

CONSUMER  CREDIT  COUNSEUNG 

SERVICE  OF  SACRAMENTO.  11130  Sun 
Center  Drive,  Suite  E.,  Rancho  Cordova,  CA 
95670,  Amount  Awarded:  549,000 

CONSUMER  CREDIT  COUNSEUNG 
SERVICE  OF  MID-COUNTIES.  1776  W. 
March  Lane,  #420,  Stockton,  CA  95207, 
Amount  Awarded:  541,000 

COMMUNITY  HOUSING  IMPROVEMENT 
PROGRAM.  INC..  1560  Humboldt,  Suite  2, 
Chico,  CA  9G928,  Amount  Awarded: 
510,421 

NEIGHBORHOOD  HOUSE  ASSOCIATION, 
3043  FOURTH  AVE.,  SAN  DIEGO,  CA 
92103,  Amount  Awarded;  $17,207 

CONSUMER  CREDIT  COUNSELORS  OF  S.D. 
&  IMPERIAL  COUNTIES,  1550  HOTEL 


CIRCLE  N,  STE.  110,  SAN  DIEGO,  C  A 

92108,  Amount  Awarded:  $21,180 
SAN  DIEGO  HOME  LOAN  COUNSELING 

SERVICE,  2859  EL  CAJON  BLVD.,  STE.  lA, 

SAN  DIEGO,  CA  92104,  Amount  Awarded: 

514,630 
CCC  OF  SAN  FRANCISCO.  17  Maiden  Lane, 

San  Francisco,  CA  94108,  Amount 

Awarded:  $22,000 
HA  OF  MONTEREY  COUNTY,  123  Rico  St. 

Salinas,  CA  93907,  Amount  Awarded; 

$10,000 
HUMAN  INVESTMENT  POTENTIAL,  364 

South  Railroad  Ave,  San  Mateo,  CA  94401, 

Amount  Awarded;  $6,000 
ECHO,  770  "A"  Street,  Hayward,  CA  94541, 

Amount  Awarded;  $16,620 
PROJECT  SENTINEL,  430  Sherman  Ave, 

Suite  308,  Palo  Alto,  CA  94306,  Amount 

Awarded;  $10,586 
CONSUMER  CREDIT  COUNSELING 

SERVICE  OF  ORANGE  COUNTY,  1920  Old 

Tustin  Ave.,  Santa  Ana,  CA  92705, 

Amount  Awarded;  $79,000 
FAIR  HOUSING  COUNCIL  OF  ORANGE 

COUNTY,  1666  N.  Main  St.  Ste  500,  Santa 

Ana,  CA  92701,  Amount  Awarded;  $63,315 
CONSUMER  CREDIT  COUNSEUNG 

SERVICE  OF  INLAND  EMPIRE,  6370 

Magnolia  Ave.  Ste  200,  Riverside,  CA 

92506,  Amount  Awarded:  $90,500 
INLAND  MEDIATION  BOARD,  1005  Begonia 

Ave.,  Ontario,  CA  91762,  Amount 

Awarded:  $58,736 
WASHOE  LEGAL  SERVICES,  650  Tahoe 

Street,  Reno,  NV  89509,  Amount  Awarded; 

$20,000 
CONSUMER  CREDIT  COUNSEUNG 

SERVICE  OF  SOUTHERN  NEVADA,  3650 

South  Decatur  Blvd.,  Suite  30.  Las  Vegas, 

NV  89103,  Amount  Awarded;  576,742 
ADMINISTRATION  OF  RESOURCES  AND 

CHOICES,  209  S.  Tucson  Blvd,  Suite  B, 

Tucson,  AZ  85716,  Amount  Awarded: 

$7  000 
CHICANOS  POR  LA  CAUSA.  1525  N.  Oracle 

Rd.,  Suite  101,  Tucson,  AZ  85705,  Amount 

Awarded:  $7,000 
CONSUMER  CREDIT  COUNSEUNG 

SERVICES  SOUTHWEST,  2802  N. 

Alvemon,  Suite  100,  Tucson,  AZ  85712. 

Amount  Awarded;  57,000 
SOUTHEASTERN  ARIZONA 

GOVERNMENTS  ORGANLZATION,  118 

Arizona  Street,  Bisbee,  AZ  85603,  Amount 

Awarded;  54,188 
CONSUMER  CREDIT  COUNSEUNG  OF 

ALASKA,  208  East  4th  Ave,  Anchorage, 

AK  99501,  Amount  Awarded:  512,000 
COMMUNITY  ACTION  AGENCY,  124  New 

6th  Street,  Lewiston,  ID  83501,  Amount 

Awarded:  $10,000 
HOUSING  SERVICES  OF  OREGON,  34420 

SW  TUALATIN  VALLEY  HIGHWAY, 

HILLSBORO,  OR  97123,  Amount  Awarded; 

$13,182 
UMPQUA  COMMUNITY  ACTION 

NETWORK,  2448  WEST  HARVARD, 

ROSEBURG,  OR  97470,  Amount  Awarded: 

$10,000 
CONSUMER  CREDIT  COUNSELING 

SERVICES  OF  OREGON  INC,  3633  SE 

35TH  PL,  PORTLAND,  OR  97202,  Amount 

Awarded:  $12,000 
PORTLAND  HOUSING  CENTER,  1605  NE 

45TH,  PORTLAND,  OR  97213,  Amount 

Awarded;  $15,000 
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CONSUMER  CREDIT  COUNSEUNG 
SERVICE  OF  LANE  COUNTY  INC.  149 
WEST  12TH  AVENUE  SUITE  100, 
EUGENE,  OR  97401,  Amount  Awarded: 
$7,000 

PIERCE  COUNTY  COMMUNITY  ACTION 
AGENCY,  8811  SOUTH  TACOMA  WAY, 
TACOMA.  WA  98499,  Amount  Awarded: 
524,600 

SPOKANE  NEIGHBORHOOD  ACTION 
PROGRAMS,  2116  EAST  FIRST  AVE. 
SPOKANE,  WA  99202,  Amount  Awarded: 
$60,475 

FREMONT  PUBLIC  ASSOCIATION.  PO  BOX 
31151.  SEATTLE,  WA  98103,  Amount 
Awarded:  $24,600 

[PR  Doc.  98-22977  Filed  8-26-98;  8:45  am] 

BILUNQ  CODE  4210-Z7-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Policy  on  Giant  Panda  Permits 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  policy  on  the  issuance 

of  permits  for  giant  panda  imports. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  policy  on 
the  issuance  of  permits  for  the  import  of 
live  giant  pandas  to  clarify  what 
information  the  Service  considers  in 
making  the  permit  Hndings  under  the 
Convention  on  International  Trade  in 
Endangered  Species  and  the  U.S. 
Endangered  Species  Act  and  to  assist 
persons  in  filing  a  complete  application. 
The  policy  is  intended  to  complement, 
and  not  replace,  the  current  permit 
procedures  and  issuance  criteria  in  the 
regulations.  The  goal  of  this  policy  is 
that  all  imports  directly  benefit  panda 
conservation  through  a  coordinated 
effort  that  supports  China's  National 
Plan,  National  Survey,  or  Captive 
Breeding  Plan.  Based  on  current 
information  on  the  status  of  pandas  and 
their  habitat,  the  policy  emphasizes 
research  and  captive-breeding  activities 
needed  to  ensure  the  captive  population 
becomes  self-sustaining  and  to  recover 
panda  populations  in  the  wild.  Thus,  all 
monies  used  in  a  loan  agreement  or 
raised  as  a  result  of  a  panda  import 
should  fund  giant  panda  conservation 
efforts,  with  a  significant  portion  being 
used  for  priority  in-situ  conservation 
projects  in  China.  Display  of  a  panda 
would  be  allowed  as  an  ancillary 
component  that  would  not  interfere 
with  the  research  or  captive-breeding 
activities.  It  is  unlikely  that  the  Service 
would  be  able  to  make  the  necessary 
findings  to  issue  a  permit  to  import 
animals  removed  fi-om  the  wild  after 
December  31, 1996.  The  policy  also 
addresses  the  transfer  of  live  pandas 


within  the  United  States  and  the  import 
or  export  of  tissue  samples.  The  policy 
supersedes  previous  policy.  The 
suspension  of  the  review  and  processing 
of  permit  applications  to  import  live 
giant  pandas  is  now  lifted. 
DATES:  This  policy  is  effective  August 
27, 1998  and  will  remain  in  effect  until 
modified  or  terminated. 
ADDRESSES:  Questions  regarding  this 
policy  should  be  addressed  to  the  Chief. 
Office  of  Management  Authority.  U.S. 
Fish  and  Wildlife  Service,  1849  C  Street, 
N.W.,  Mailstop  ARLSQ-700, 
Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teiko  Saito,  Chief,  Office  of 
Management  Authority,  telephone  (703) 
358-2093  or  fax  (703)-358-2280,  (see 
ADDRESSES  section). 

SUPPLEMENTARY  INFORMATION: 

Acronyms  Used  in  This  Notice 

AZA    American  Zoo  and  Aquarium 

Association 
CBSG    Conservation  Breeding 

Specialist  Group  (a  program  of  the 

lUCN) 
CITES    Convention  on  International 

Trade  in  Endangered  Species  of 

Wild  Fauna  and  Flora 
ESA    U.S.  Endangered  Species  Act 
lUCN    World  Conservation  Union 
MOC    Ministry  of  Construction  (China) 
MOF    Ministry  of  Forestry  (China) 
SSP    Species  Survival  Program  (a 

program  of  the  AZA) 
WWF    Worid  Wildhfe  Fund  for  Nature 

Background 

The  survival  and  ultimate  recovery  of 
the  population  of  the  giant  panda 
[Ailuropoda  melanoleuca]  in  its 
ecosystem  is  the  strong  desire  of  the 
United  States,  the  People's  Republic  of 
China  (China),  and  the  international 
conservation  community.  As  such,  the 
panda  is  subject  to  strict  protection  by 
its  listing  as  an  endangered. spjecies 
under  the  ESA  and  its  inclusion  in 
Appendix  I  of  CITES.  The  Service  is 
responsible  for  regulating  pandas  by 
deciding  whether  to  grant  permits  to 
allow  their  movement  into  and  within 
the  United  States.  In  making  these 
decisions  the  Service,  under  the  ESA, 
must  determine  whether  the  proposed 
activities  are  not  likely  to  jeopardize  the 
continued  existence  of  the  giant  panda 
and  would  be  for  scientific  research  that 
promotes  the  conservation  of  the  species 
or  enhancement  of  propagation  or 
survival,  and  under  CITES,  would  be  for 
purposes  that  are  not  detrimental  to  the 
survival  of  the  species  and  that  are  not 
primarily  commercial. 

In  the  late  1980's,  the  proposals  for 
temporary  exhibition  (short-term)  loans 


of  giant  pandas  became  an  increasingly 
controversial  issue.  During  one  period 
in  1988,  the  Ser\'ice  received  reports 
that  as  many  as  30  institutions  may  have 
been  negotiating,  or  planning  to 
negotiate,  with  various  entities  in  China 
to  arrange  panda  loans,  potentially 
posing  additional  threats  to  the  wild 
and  captive  populations  of  pandas.  As 
a  result  the  Service,  through  the  public 
review  process,  published  a  policy  on 
March  14.  1991  (56  FR  10809).  for  the 
issuance  of  import  permits  for  short- 
term  exhibition  loans.  In  1992,  after  the 
Service  had  issued  a  permit  to  the 
Columbus  Zoo  to  import  a  pair  of  giant 
pandas  for  a  short-term  exhibition  loan, 
the  CITES  Secretariat  requested  the 
Service  to  re-evaluate  its  policy  on 
panda  imports.  The  Service  published  a 
notice  in  the  Federal  Register  on  June 
29.  1992  (57  FR  28825),  requesting 
public  comment  on  the  existing  policy. 

Before  re-evaluation  of  the  existing 
policy  on  short-term  exhibition  loans 
was  completed,  the  Service  received  an 
application  from  the  Zoological  Society 
of  San  Diego  (San  Diego  Zoo)  to  import 
a  pair  of  giant  pandas  for  a  long  term, 
captive-breeding  loan.  On  April  20. 
1993,  the  AZA  announced  the 
development  of  a  Giant  Panda 
Conservation  Action  Plan,  which  has 
since  been  formalized.  The  plan 
outlines  a  captive-breeding  program 
with  support  from  29  zoological 
institutions  in  North  America.  In 
addition,  in  July  1993,  China  s  MOC 
(the  agency  generally  responsible  for 
China's  ex-situ  panda  conservation) 
published  the  second  giant  panda 
studbook,  listing  all  pandas  then  in 
captivity. 

With  the  possibility  of  receiving  an 
increasing  number  of  import  permit 
applications  for  giant  pandas  for  public 
exhibition,  scientific  research,  and/or 
captive-breeding  purposes,  the  Service 
felt  that  a  re-examination  of  the  long- 
range  implications  of  panda  imports 
was  necessary  to  ensure  that  such 
imports  best  serve  the  conservation 
needs  of  the  species.  Thus,  on  December 
20,  1993,  the  Service  announced  in  a 
news  release  the  temporary  suspension 
of  the  processing  of  any  new  permit 
applications  for  the  import  of  live  giant 
pandas  during  a  reassessment  of  the 
poHcy.  On  May  4,  1994,  the  Service 
requested  public  comments  and 
announced  a  working  public  meeting  to 
assist  the  Service  in  formulating  the 
draft  revised  policy  (59  FR  23077). 
Public  meetings  were  held  by  the 
Service  on  May  26  and  August  23,  1994. 
The  Service  published  the  proposed 
poUcy  for  comment  on  March  30,  1995 
(60  FR  16487).  See  that  notice  for  a 
summary  of  the  comments  previously 
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received.  The  comment  period  on  the 
new  proposed  poHcy  was  subsequently 
extended  for  an  additional  60  days  in 
1995  and  reopened  for  150  days  in  1997 
to  receive  new  information  relevant  to 
the  proposed  policy  (60  FR  33224.  62 
FR  35518.  and  62  FR  53017). 

The  following  summarizes  new 
information  received  during  the  open 
comment  periods  of  the  proposed  policy 
and  discusses  the  rationale  for  decisions 
reflected  in  the  final  policy. 

Population  Status 

The  proposed  policy  summarized  the 
information  on  the  status  of  wild  panda 
populations.  The  1985-1988  survey 
remains  the  most  current  information  on 
the  status  of  wild  panda  populations. 
The  most  commonly  accepted  current 
estimate  is  that  there  are  fewer  than 
1.000  pandas  left  in  the  wild.  A  new 
Chinese  national  survey  is  to  commence 
in  1998. 

Status  of  Captive  Breeding  in  China  and 
the  Need  for  Breeding  Efforts  Outside  of 
China 

The  proposed  policy  indicated  that 
the  captive-breeding  program  in  China 
is  not  currently  self-sustaining.  While 
this  remains  true,  advances  have  been 
made.  In  December  1996,  the  Chinese 
Association  of  Zoological  Gardens, 
MOC,  in  collaboration  with  the  CBSG, 
held  a  Giant  Panda  Captive  Management 
Planning  Workshop  (MOC/CBSG 
Workshop)  in  Chengdu,  China.  The 
objectives  of  the  workshop  were  to 
assist  local  captive  population  managers 
and  policy  makers  to:  (1)  Formulate 
priorities  for  a  practical  and  scientific 
management  program  that  fully  utilized 
all  founders  in  captivity  for  the  purpose 
of  developing  a  healthy,  growing 
population  of  giant  pandas  in  China;  (2) 
formulate  a  program  that  has  linkage  to 
the  wild  population,  including  the 
possible  reintroduction  of  individuals,  if 
needed;  (3)  eliminate  the  need  to  take 
more  giant  pandas  from  the  wild;  (4) 
develop  a  risk  analysis  and  simulation 
population  model  for  the  captive 
population  that  can  be  used  to  guide 
and  evaluate  management  and  research 
activities;  (5)  identify  useful  technology 
transfer  and  training,  including 
evaluating  all  adult,  reproductive-age 
giant  pandas  in  Chinese  institutions; 
and  (6)  identify  and  recruit  potential 
international  collaborators,  when 
needed,  to  enhance  action.  A  final 
report  was  published  that  outlines 
recommendations  in  order  to  meet  these 
goals. 

Reintroduction 

The  proposed  policy  noted  that 
reintroduction  is  a  long-term  goal  that 


needs  to  be  incorporated  into 
coordinated  international  conservation 
efforts.  The  Service  still  understands 
that  reintroduction  is  a  stated  long-term 
goal  and  sees  value  in  discussing  this 
issue  as  long  as  it  does  not  overshadow 
efforts  to  protect  panda  habitat. 

In  September  1997.  WWF  and  China's 
MOF  (the  ministry  generally  responsible 
for  in-situ  panda  conservation)  held  a 
workshop  on  reintroduction.  Several 
action  steps  were  recommended:  (1) 
Implement  a  national  survey;  (2) 
conduct  further  research  aimed  at 
improving  birth  and  neonatal  survival 
rates  in  the  captive  population;  (3) 
continue  to  urge  the  government  of 
China  to  completely  implement  the 
China  National  Plan  for  Panda 
Conservation  (National  Plan);  (4) 
promote  long-term  national  and 
international  cooperation  in  raising 
funds;  and  (5)  initiate  an  experimental 
program  with  pandas  in  the  captive 
population  designed  to  provide 
additional  information  on  conducting 
successful  releases. 

Giant  Panda  Conservation  Plans 

The  proposed  policy  outlined  the 
status  of  the  National  Plan  and  AZA's 
Giant  Panda  Conservation  Action  Plan, 
and  focused  on  funding  of  in-situ 
projects  from  the  National  Plan  to 
ensure  conservation  of  pandas  in  the 
wild.  While  the  primary  goal  of  the 
policy  continues  to  be  conservation  of 
pandas  in  the  wild,  the  policy  has  been 
broadened  to  include  all  of  China's  giant 
panda  conservation  efforts — the 
National  Plan,  National  Survey,  and 
Captive  Breeding  Plan  (as  updated  by 
the  MOC/CBSG  Workshop  report).  The 
Service  recognizes  that  although  the 
National  Plan  and  National  Survey  are 
the  primary  plans  identifying  high 
priority  in-situ  projects,  the  Captive 
Breeding  Plan  may  have  in-situ  projects 
(e.g.,  surveys  or  reintroduction  efforts). 
The  Service  also  recognizes  that 
although  the  Captive  Breeding  Plan  is 
the  primary  plan  identifying  high 
priority  ex-situ  conservation  projects, 
the  National  Plan  may  have  ex-situ 
projects. 

In  September  1997,  the  Chinese 
hosted  the  International  Symposium  on 
Environmental  Protection  and  City 
Development  of  the  21st  Century  in 
which  panda  conservation  was  a  key 
topic.  This  symposium  is  a  further 
example  of  the  willingness  of  the 
Chinese  to  collaborate  and  cooperate  on 
an  international  scale  to  further  the 
conservation  of  pandas. 

Purposes 

The  purposes  of  the  ESA  are  to 
provide  a  means  by  which  the 


ecosystems  upon  which  endangered  and 
threatened  species  depend  may  be 
conserved,  to  provide  a  program  for  the 
conservation  of  such  species,  and  to 
take  such  steps  as  may  be  appropriate  to 
achieve  the  purposes  of  certain 
conservation  treaties  and  conventions. 
The  purpose  of  CITES  is  to  protect 
animals  and  plants  to  ensure  that 
commercial  demand  does  not  threaten 
their  survival  in  the  wild  by  regulating 
trade  in  listed  species.  This  policy  is 
derived  from  these  purposes.  The 
proposed  policy  required  that  any 
import  should  be  part  of  a  coordinated 
international  panda  effort.  While  this 
should  be  a  long  term  goal,  it  may  not 
be  possible  to  have  all  institutions 
worldwide  holding  pandas  to  be  part  of 
an  international  panda  conservation 
effort.  Therefore,  the  final  policy 
clarifies  that  any  U.S.  institution 
wishing  to  import  pandas  should 
participate  in  a  coordinated 
international  conservation  effort  as 
much  as  possible  and  coordinate  efforts 
in  the  context  of  China's  National  Plan, 
National  Survey,  or  Captive  Breeding 
Plan. 

Wild-Taken  Pandas 

The  proposed  policy  set  out  that  no 
pandas  removed  from  the  wild  after 
December  31,  1986,  be  allowed  to  be 
imported  because  of  the  potential  threat 
of  incentives  for  removal  due  to  demand 
for  captive  pandas.  The  Service  re- 
evaluated this  determination  and  based 
on  new  information,  changed  the  date  to 
December  31,  1996.  This  new  date 
coincides  with  the  date  of  the  MOC/ 
CBSG  Workshop  where  it  was 
determined  that  no  additional  wild- 
caught  pandas  were  needed  to  sustain 
the  captive  population.  Concerns  over 
take  from  the  wild  have  decreased  based 
on  information  from  the  giant  panda 
studbook  which  shows  only  a  few 
pandas  have  been  removed  from  the 
wild  in  the  past  several  years  and  on 
previous  information  from  China  on 
rescue  guidelines.  Changing  the  date 
will  allow  imports  of  genetically 
important  wild-caught  pandas  that  are 
already  in  captivity  but  have  not  bred. 
One  aim  of  the  AZA  Giant  Panda  SSP 
is  to  focus  their  expertise  on 
investigating  why  these  pandas  are  not 
breeding.  Known  breeders  would  most 
likely  remain  in  China  as  part  of  the 
breeding  program.  See  further 
discussion  of  this  topic  in  the  Summary 
of  Comments. 

Age  and  Other  Parameters  of  Animals 
Available  for  Importation 

The  proposed  policy  provided  that  no 
post-breeding  age  pandas  [i.e.,  20  years 
and  older)  would  be  considered  for 
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import  because  it  was  felt  that  the  risks 
from  transport  were  unacceptable.  In  the 
final  policy  the  Service  will  use  age  as 
a  factor  in  determining  issuance  of  a 
permit  as  it  relates  to  the  proposed 
purpose  of  import.  However,  no  upper 
age  limit  is  set  since  the  Service  has  no 
scientific  information  to  show  that  it 
would  be  very  risky  to  ship  older 
pandas,  but  infirm  animals  will  not  be 
allowed  to  be  imported  if  transport  will 
compromise  the  health  of  the  panda. 

Length  of  Loans 

In  the  proposed  policy,  the  length  of 
giant  panda  loans  was  to  be  determined 
by  the  purpose(s)  of  the  loan  and  the 
length  of  time  necessary  to  accomplish 
the  goals  of  the  import.  This  has  not 
been  changed  in  the  final  policy.  The 
Service  believes  that  internationally 
coordinated  giant  panda  conservation 
efforts  could  incorporate  various  types 
of  import,  exchange,  or  loan 
arrangements  requiring  varying  lengths 
of  time. 

Enhancement  and  Conservation 
Benefits  of  Specific  Projects 

The  Service  proposed  that  the 
majority  of  net  profits  (80  percent) 
should  be  used  to  fund  in-situ 
conservation  projects  in  China's 
National  Plan.  The  Service  continues  to 
believe  that  in-situ  conservation  is 
critical  to  the  recovery  of  giant  pandas 
in  China,  but  recognizes  the  need  to 
ensure  to  the  extent  possible  that  the 
captive-breeding  program  in  China  is 
self-sustaining.  Additionally,  funding  of 
captive  breeding  and  research  can 
potentially  contribute  toward 
conservation  of  pandas  in  the  wild, 
particularly  now  that  China  has  a 
scientifically  based  captive-breeding/ 
research  plan.  Thus,  the  policy  now 
states  that  a  significant  portion  of  all 
funds  associated  with  the  loan,  not  just 
net  profits,  should  be  used  to  fund  in- 
situ  conservation  projects,  instead  of 
designating  a  specific  percentage.  This 
retains  the  appropriate  emphasis  on  in- 
situ  conservation,  but  allows  more 
funds  to  support  ex-situ  projects  as 
primarily  outlined  in  the  Captive 
Breeding  Plan.  The  proposed  policy  also 
outlined  a  regime  to  identify  and  track 
project  implementation.  This  has  been 
retained,  but  project  selection  may  now 
be  expanded  beyond  the  National  Plan 
to  include  the  National  Survey  and 
Captive  Breeding  Plan. 

The  Service  continues  to  emphasize 
the  need  to  relate  giant  panda  imports 
to  the  conservation  and  enhancement  of 
the  species  in  the  wild,  especially 
through  funding  of  in-situ  projects. 
Presumably,  most  of  the  imports  will  be 
from  China  but  funding  associated  with 


imports  of  pandas  from  other  countries 
will  also  need  to  be  linked  to  in-situ 
conservation  projects,  although  more 
flexibility  will  be  allowed  for  these 
imports.  It  is  expected  that  most  imports 
would  be  for  multiple  purposes  and 
funds  (loan  money  and/or  net  profits) 
would  be  generated.  The  allocation  of 
funds  to  panda  conservation  satisfies 
part  of  the  conservation  and 
enhancement  findings  required  by  an 
import  under  the  ESA.  If  no  funds  are 
associated  with  the  import  or  transfer  of 
live  pandas,  the  proposed  activities 
must  significantly  contribute  to  panda 
conservation  in  the  wild.  On  the  other 
hand,  if  funds  are  involved,  then  a 
significant  portion  of  all  funds, 
including  net  profits  received  by  an 
applicant  during  a  loan  period, 
regardless  of  the  source  of  the  panda, 
should  be  used  for  conservation 
projects. 

Scientific  Research 

The  Service  proposed  that  imports  for 
scientific  research  must  contribute  to 
the  conservation  of  pandas  in  the  wild 
and  in  captivity.  The  final  policy  has 
added  some  flexibility  in  that  the 
research  can  be  more  focused  on 
contributions  for  captive  animals  if  the 
import  is  for  dual  purposes  (scientific 
research  and  enhancement  of  the 
propagation  and  survival  of  the  species 
under  the  ESA). 

There  needs  to  be  continual 
coordinated  efforts  to  set  priorities  for 
panda  research.  China's  National  Plan 
provides  the  following  research 
priorities:  (1)  Habitat  improvement:  (2) 
captive  breeding;  (3)  ecology, 
population  status,  and  monitoring;  (4) 
rearing  and  nutrition;  (5)  prevention  of 
illness;  and  (6)  reintroduction  of  captive 
pandas  to  the  wild.  The  "Giant  Panda 
Breeding  Plan"  developed  in  China  lists 
the  following  areas  that  need  basic 
research:  (1)  artificial  insemination 
biology  and  techniques;  (2)  breeding 
behavior;  (3)  disease  prevention;  (4) 
reproductive  physiology;  (5)  diet;  (6) 
mating  ability;  (7)  reproductive 
longevity;  and  (8)  fertility.  These 
priorities  for  the  captive  population  are 
further  clarified  in  the  report  from  the 
MOC/CBSG  Workshop.  Because  of  the 
precarious  level  of  the  panda 
population,  it  is  important  that  research 
findings  are  shared  quickly  and 
methodologies  are  transferred  to  China 
for  use  in  the  field  and  in  the  captive- 
breeding  program. 

The  ESA  regulations  (50  CFR 
17.22(a)(l)(vii)j  provide  that  an 
applicant  must  give  a  full  statement  of 
the  reasons  the  applicant  is  justified  in 
obtaining  a  permit  for  scientific 
purposes,  including  details  of  the 


activities.  The  final  policy  continues  to 
outline  that  the  applicant  must  provide 
a  research  propos^  that  demonstrates 
that  the  research  is  properly  designed 
and  can  be  accomplished  with  the 
available  expertise  and  resources.  The 
Service  will  not  categorize  or  identif)- 
acceptable  kinds  of  research,  but  will 
retain  the  option  of  evaluating  the 
validity  and/or  current  need  of  the 
proposal  based  on  priorities  included  in 
China's  National  Plan,  National  Sur\'ey. 
or  Captive  Breeding  Plan,  or  any 
subsequent  modification  of  these  plans. 
If  the  panda(s)  would  also  be  on 
exhibition,  the  applicant  should  have  a 
monitoring  plan  to  ensure  that  the 
display  does  not  interfere  with  the 
research  or  bias  the  data.  Thus,  under 
the  proposed  policy  the  applicant 
needed  to  have  adequate  facilities 
separate  and  apart  from  the  public 
exhibition  areas  in  case  it  is  found  that 
exhibition  interfered  with  the  research. 
This  same  guidance  was  included  in  the 
Captive  Breeding  .section.  Through  the 
comments,  it  was  evident  that  the 
wording  was  interpreted  to  mean 
applicants  needed  facilities  totally 
separated  from  the  exhibit.  The  final 
policy  clarifies  that  the  intent  is  for  an 
applicant  to  have  off-exhibit  facilities  of 
sufficient  size  to  house  pandas  on  a  long 
term  basis,  if  necessary-,  to  conduct 
research  or  breeding,  but  not  necessahlv 
be  physically  separated. 

Captive  Breeding 

The  ESA  regulations  [50  CFR 
17.22(a)(l)(viii)!  provide  that  an 
applicant  demonstrate  a  willingness  to 
participate  in  a  cooperative  breeding 
program  and  maintain  or  contribute  data 
to  a  studbook.  The  current  issuance 
criteria  require  the  Service  to  find  the 
proposed  activity  will  not  directly  or 
indirectly  conflict  with  any  known 
program  intended  to  enhance  survival 
probabilities  of  the  population.  Thus, 
the  proposed  policy  emphasized  that 
institutions  that  import  pandas  for 
captive  breeding  should  participate 
actively  in  a  coordinated  international 
panda  conservation  effort  and  needed  to 
supplement  the  breeding  program  in 
China.  The  final  policy  continues  to 
require  that  imports  for  captive  breeding 
supplement  China's  breeding  program 
but  ties  such  participation  to  the  MOC/ 
CBSG  Workshop  report.  In  addition,  to 
assist  in  wild  panda  recovery-  and 
development  of  a  self-sustaining  captive 
population,  captive-breeding  activities 
should  have  a  research  component. 
The  continued  decline  of  the  wild 
population  of  giant  pandas  and  the 
increasing  fragmentation  of  its  habitat 
may  make  it  increasingly  important  to 
establish  a  self-sustaining  captive 
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population.  The  current  captive 
population  represents  about  10  percent 
of  the  total  panda  population,  captive 
and  wild.  As  of  December  1996.  there 
were  124  giant  pandas  in  captivity  in  38 
institutions:  104  animals  were  in 
institutions  in  China  and  20  pandas 
were  in  9  institutions  located  outside  of 
China.  In  China,  five  institutions  had  73 
animals  and  were  responsible  for  nearly 
all  the  breeding  success.  Seventeen 
institutions  held  single  animals.  The 
Chinese  recognize  that  these  captive 
pandas  need  to  be  moved  for  better 
breeding  opportunities  and  to  ensure 
that  all  mature  individuals  participate 
in  breeding.  Of  the  20  pandas  currently 
held  in  9  institutions  outside  China,  3 
institutions  hold  only  1  panda.  These 
data  demonstrate  the  great  need  to 
coordinate  the  movement  of  captive- 
held  pandas  internationally. 

The  captive-breeding  program  in 
China  is  not  currently  self-sustaining. 
Between  1936  and  1988,  345  pandas 
held  in  captivity  produced  67  litters  of 
106  cubs,  with  only  32  surviving  more 
than  a  year.  In  recent  years, 
improvement  in  management  and  joint 
efforts  within  China  enhanced  breeding 
and  survival  rates  and  reduced  the 
infant  mortality  rate  of  the  captive 
population.  However,  a  review  of  the 
International  Studbook  of  the  Giant 
Panda  suggests  that  the  current  number 
of  founders  contributing  to  the  captive 
population  is  inadequate.  According  to 
the  studbook.  the  current  captive 
population  is  descended  from  32 
founders.  However,  recent  research 
suggests  that  fewer  than  32  founders 
may  exist  because  the  paternity  of  some 
of  the  captive-born  pandas  is  uncertain. 
Ongoing  research  should  solve  this 
question.  The  current  captive 
population  includes  48  wild-caught 
pandas  that  have  not  reproduced,  but 
only  32  of  these  are  currently  of 
reproductive  age.  If  these  pandas  can  be 
encouraged  to  breed,  the  captive 
population  will  not  need  additional 
genetic  material  from  the  wild 
population  to  become  self-sustaining. 
This  is  supported  bv  information  from 
the  1996  MOC/CBSG  Workshop. 

Permittees  who  import  pandas  for 
captive  breeding  should  actively 
coordinate  with  all  panda  holders  as 
much  as  pcssible  and  must  participate 
in  the  AZA's  Giant  Panda  SSP  or  a 
similar  plan  approved  by  the  Service. 
Imports  of  pandas  for  the  sole  purpose 
of  producing  more  pandas  would  not 
likely  satisfy  the  required  finding  of 
enhancement  under  the  ESA.  Since  it  is 
expected  most  of  the  pandas  to  be 
imported  into  the  United  States  for 
breeding  would  have  a  history  of  not 
reproducing,  it  is  anticipated  that  there 


will  be  a  research  component  to  any 
captive-breeding  activities. 

Exhibition 

The  policy  proposed  two  alternatives 
for  exhibition:  (1)  Exhibition  solely  as 
an  ancillary  component,  and  (2)  short- 
term  exhibition.  The  final  policy  reflects 
Alternative  1.  Therefore,  applications 
for  import  of  pandas  solely  for 
exhibition  purposes  would  not  be 
approved  as  a  general  matter.  This  is 
consistent  with  the  AZA  moratorium  on 
short-term  panda  loans.  Educational 
display  (exhibition)  would  be  allowed 
as  an  ancillary  component  of  a  scientific 
research  or  research/captive-breeding 
program,  when  the  display  will  not 
interfere  with  the  research  or  captive- 
breeding  activities.  Even  temporary 
loans  of  pandas  solely  for  display  to 
another  institution  during  the  non- 
breeding  season  \vould  likely  not  be 
allowed,  as  this  could  be  disruptive  to 
behavioral  interactions,  endocrine 
monitoring,  and  research  designed  to 
maximize  breeding  success. 

With  advances  in  coordinated 
conservation  efforts  for  the  giant  panda, 
if  institutions  in  the  United  States  are 
exhibiting  captive  pandas,  the  Service 
believes  that  the  institutions  should 
focus  their  energy  on  activities  that  best 
ensure  the  recovery  of  wild  pandas.  The 
Service  recognizes  that  the  use  of  any  of 
these  animals  for  short-term  exhibition 
could  detract  from  the  overall  captive 
conservation  efforts  by  stimulating 
institutions  to  use  resources  for  short- 
term  exhibition,  rather  than  committing 
resources  to  needed  captive  breeding  or 
research.  Furthermore,  the  use  of 
breeding  age  pandas  for  short-term 
exhibition  loans  could  increase  the 
stress  and  reduce  acclimation  of  pandas 
to  breeding  surroundings  while 
minimizing  the  opportunities  for 
important  research  and  captive-breeding 
activities.  Thus,  the  Service,  as  a  matter 
of  policy,  discourages  the  issuance  of 
permits  for  the  import  of  pandas  for 
solely  exhibition  purposes  (even  though 
such  exhibits  might  raise  substantial 
funds  to  go  back  to  China).  Every  panda 
import  must  have  intrinsic  conservation 
benefits  in  its  own  right,  in  addition  to 
financial  contributions  to  China. 

Primarily  Commercial 

Under  CITES,  Appendix-I  species, 
such  as  giant  pandas,  cannot  be 
imported  for  primarily  commercial 
purposes.  Therefore,  an  applicant  for  a 
giant  panda  import  permit  must  provide 
sufficient  information  to  the  Service  to 
consider  in  making  a  finding  that  the 
import  is  not  for  primarily  commercial 
purposes  ((50  CFR  23.15(d)(7)j.  Thus, 
the  language  on  internal  accounting 


systems  was  clarified  in  the  final  policy 
and  monitoring  visitation  was  added  as 
a  way  to  provide  additional  information 
needed  to  calculate  net  profits.  No  other 
major  changes  were  made  in  the  final 
policy  in  this  section. 

Suitability  of  Facilities 

Under  the  CITES  regulations,  the 
recipient  of  a  giant  panda  is  required  to 
have  suitable  housing  and  equipment  to 
care  for  the  panda(s)  [50  CFR 
23.15(d)(6)|  and  under  the  ESA 
regulations  at  50  CFR  17.22(a)(2)(vi),  the 
facilities  and  resources  must  be 
adequate  to  successfully  accomplish  the 
objectives  stated  in  the  permit 
application.  Applicants  for  a  giant 
panda  permit  must  submit  sufficient 
information  to  show  that  they  meet 
these  requirements.  The  proposed 
policy  enabled  applicants  to  provide 
copies  of  existing  protocols  for 
monitoring  health  and  behavior 
recommended  by  a  coordinated 
international  panda  conservation  effort. 
The  final  policy  allows  applicants  to 
submit  protocols  recommended  by  a 
coordinated  panda  conservation  effort, 
such  as  the  AZA  Giant  Panda  SSP,  since 
there  is  no  one  true  organized 
international  panda  conservation  effort 
at  this  time.  Additionally,  the 
requirement  to  note  any  roads  adjacent 
to  panda  facilities  was  dropped  since 
there  is  no  evidence  that  shows  activity 
or  noise  from  adjacent  roads  negatively 
affects  panda  behavior. 

Transfers  of  Pandas  to  Other  Entities 
Within  the  United  States 

The  policy  clarifies  that  persons 
intending  to  transfer  live  pandas  in  the 
United  States  will  need  to  meet  the 
provisions  of  the  policy,  either  by 
obtaining  an  interstate  commerce  permit 
or  prior  approval  of  the  Service  as 
conditioned  by  the  import  permit. 

Summary  of  Comments  and  Responses 

Comments  on  the  proposed  policy 
were  received  during  four  comment 
periods  (March  to  May  1995,  June  to 
July  1995.  July  to  September  1997,  and 
September  to  November  1997)  and  were 
considered  in  formulating  this  final 
policy.  The  following  summarizes  those 
comments  organized  by  elements  in  this 
policy.  The  Service  received  205 
comments  (letters,  form  letters,  and 
form  post  cards)  from  4  zoological 
institutions,  5  conservation  groups,  7 
animal  interest  groups,  3  business  or 
trade  organizations,  1  State  agency.  7 
foreign  governmental  agencies,  and  178 
individuals.  The  Service  has  reviewed 
all  of  these  written  comments. 
Comments  or  information  updating  the 
data  presented  in  the  SUPPLEMENTARY 


INFORMATION  section  are  incorporated 
into  that  section  of  this  final  notice. 

Purposes 

Issue:  Several  commenters  suggested 
that  there  was  no  single  coordinated 
international  panda  conservation  effort 
and  that  there  should  be  flexibility  and 
discretion  to  pursue  the  primary  goal  of 
survival  of  the  species. 

Response:  The  Service  agrees  that  it 
may  not  be  possible  to  have  all 
institutions  worldwide  that  have  pandas 
be  part  of  one  international  panda 
conservation  effort.  However,  this 
should  be  a  long  term  goal  and  any  U.S. 
institution  wishing  to  import  giant 
pandas  should  participate  in  a 
coordinated  panda  conservation  effort 
as  much  as  possible  and  should  work 
closely  with  the  Chinese  government  to 
ensure  their  efforts  are  based  on 
recommendations  of  China's  National 
Plan,  National  Survey,  or  the  Captive 
Breeding  Plan.  The  language  has  been 
changed  appropriately. 

Issue:  One  commenter  stated  that  the 
Service  should  withdraw  the  proposed 
policy,  abandon  efforts  to  set  any 
specific  policy  for  imports  of  giant 
pandas,  immediately  lift  the  moratorium 
on  panda  imports,  and  evaluate  imports 
on  a  case-by-case  basis. 

Response:  The  Service  disagrees  since 
pandas  are  critically  endangered  and 
engender  much  public  interest.  The 
purpose  of  the  policy  is  to  openly  and 
clearly  outline  how  applicants  who 
wish  to  import  giant  pandas  can  meet 
the  criteria  of  CITES  and  the  ESA.  This 
policy  will  be  applied  to  each 
application  for  import  on  a  case-by-case 
basis  and  will  provide  clear  guidance 
for  consistent  evaluation  so  pandas  in 
the  wild  v/ill  benefit. 

Issue:  One  commenter  thought  the 
ban  on  importing  giant  pandas  should 
remain  in  place  so  that  maximum 
conservation  resources  for  saving  these 
animals  could  be  focused  on  saving 
them  in  their  natural  habitat.  Other 
commenters  stated  that  no  giant  pandas 
should  be  held  in  a  zoo. 

Response:  The  Service  agrees  that 
conservation  efforts  should  be  primarily 
focused  on  saving  pandas  in  the  wild. 
However,  pandas  that  are  already  in 
captivity  can  serve  a  role  in 
conservation  of  pandas  in  the  wild. 
Captive  pandas  offer  opportunities  to 
conduct  needed  research  and  can  help 
to  educate  people  worldwide  on  the 
plight  of  pandas.  Money  generated  from 
importing  and  exhibiting  captive  pandas 
can  be  used  to  fund  in-situ  panda 
projects.  While  in  the  past,  the 
motivation  for  removing  pandas  from 
the  wild  was  questionable,  it  is  clear 
from  the  December  1996  studbook,  that 
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very  few  pandas  have  been  removed 
from  the  wild  in  the  past  several  years 
and  the  Captive  Breeding  Plan  states 
that  no  additional  wild-caught  pandas 
are  needed  to  sustain  the  captive 
population.  The  Service  does  not 
believe  that  importing  captive  pandas 
into  the  United  States  at  this  time  under 
the  final  policy  will  lead  to  further 
removal  from  the  wild.  However,  the 
Service  will  consider  this  when 
evaluating  specific  applications  and  not 
allow  the  import  of  pandas  removed 
from  the  wild,  except  in  exceptional 
circumstances.  The  Service  would  be 
remiss  if  it  did  not  allow  activities  with 
captive  pandas  to  occur,  within  the 
criteria  of  CITES  and  the  ESA,  that  can 
be  shown  to  benefit  pandas  in  the  wild. 

Wild -Taken  Pandas 

Issue:  Several  commenters  did  not 
believe  the  proposed  use  of  December 
31,  1986,  as  the  cut-off  date  to  be 
justified  in  light  of  current  information 
on  the  limited  removal  of  pandas  from 
the  wild  and  the  under-represented 
founder  stock  of  the  captive  population. 
Another  commenter  stated  that  they 
believed  that  the  studbook  data  was 
incorrect  and  that  the  MOF  was  actually 
"rescuing"  more  pandas  than  was 
reflected  in  the  studbook. 

Response:  The  Service  agrees  that 
caution  should  be  used  when 
considering  imports  of  wild-caught 
pandas  into  the  United  States  so  loans 
will  not  stimulate  further  wild  take. 
However,  a  number  of  the  wild-caught 
pandas  already  in  captivity  have  not 
bred  and  are  very  important  genetic 
founders,  as  determined  in  the  MOC/ 
CBSG  Workshop.  The  AZA  Giant  Panda 
SSP  recognizes  this  as  an  area  where 
U.S.  zoos  can  use  their  specialized 
expertise.  The  Service  agrees  that  this 
would  be  an  appropriate  issue  for  U.S. 
zoos  to  become  involved  in  since 
pandas  that  are  known  breeders  would 
most  likely  remain  in  China  as  part  of 
the  breeding  program.  Non-breeding 
pandas  could  potentially  be  exported  to 
the  United  States  to  research  why  they 
were  not  breeding.  Additionally,  the  ' 
MOC/CBSG  Workshop  report  noted  that 
no  additional  wild-caught  pandas  were 
needed  to  sustain  the  captive 
population  based  on  the  assumption 
that  more  captive  pandas  will  become 
successful  breeders.  The  Service 
changed  the  date  to  December  31.  1996. 
to  coincide  with  the  MOC/CBSG 
Workshop  date  based  on  information 
from  the  workshop,  including  the 
updated  studbook  showing  few  recent 
wild-caught  pandas  being  added  to  the 
captive  population,  and  on  the  previous 
information  from  China  on  rescue 
guidelines.  At  this  time,  the  Service  has 


no  evidence  that  the  studbook 
information  is  incorrect.  Should 
information  become  available  through 
genetic  research  to  show  that  more  wild- 
caught  animals  have  been  added  to  the 
captive  population  in  recent  vears.  the 
Service  will  consider  revising  this 
section  of  the  policy.  Since  each  import 
of  a  panda  will  be  evaluated  on  a  case- 
by-case  basis,  the  Service  still  reser\-es 
the  right  to  deny  the  import  of  a  wild- 
caught  animal,  regardless  of  when  it  was 
removed  from  the  wild,  if  the  Ser\ice 
determines  that  the  removal  from  the 
wild  may  have  been  detrimental  to  the 
species.  It  is  unlikely  that  the  Service 
would  be  able  to  make  the  necessary- 
finding  to  issue  a  permit  to  import  any 
pandas  "rescued"  from  the  wild  after 
December  31.  1996.  since  it  was 
concluded  that  these  pandas  are  not 
needed  for  captive  population 
maintenance.  Recently  "rescued" 
pandas  should  remain  in  China  to  either 
be  returned  to  the  wild  or  used  in  their 
captive-breeding  program. 

Age  and  Other  Parameters  of  Animals 
Available  for  Loans 

Issue:  Several  commenters  agreed 
with  the  Service's  proposal  that  post- 
breeding  age  pandas  not  be  considered 
for  import  due  to  risks  associated  with 
transport.  Several  other  commenters 
disagreed,  indicating  there  is  no  data  to 
support  the  proposal. 

Response:  The  Service  agrees  there  is 
a  lack  of  data  on  the  risk  of  transporting 
pandas  over  the  age  of  20.  and  therefore 
did  not  set  an  upper  age  limit  for  pandas 
to  be  imported  into  the  United  States. 
Additionally,  since  current  re.search  is 
not  focused  on  aging  in  pandas,  this 
may  be  one  area  that  U.S.  institutions 
may  want  to  conduct  research.  The 
Service  feels  it  should  not  eliminate  the 
possibility  of  doing  this  tvpe  of  research 
in  the  United  States.  The"Ser\ice  will, 
however,  consider  age  as  a  factor  in 
determining  issuance  of  a  permit  as  it 
relates  to  the  proposed  purpose  of 
import  on  a  case-by-case  basis. 
Regardless  of  age.  the  Service  agrees 
that,  except  in  an  emergency  situation 
where  there  is  no  reasonable  alternative 
medical  care  available,  infirm  animals 
should  not  be  imported  unless  the 
medical  condition  has  improved  to  the 
point  that  transport  will  not  further 
compromise  the  health  of  the  panda  nor 
interfere  with  the  purpose  of  the  import 

Length  of  Loans 

Issue:  Several  commenters  were 
opposed  to  short-term  loan^  in 
particular  for  exhibition  p'.rposes. 
Another  commenter  felt  length  of  loans 
should  be  a  function  of  permit  purposes 
and  flexibility  should  be  allowed  in 
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order  to  accomplish  the  proposed 
activities  in  a  reasonable  period  of  time. 

Response:  The  Service  feels  the 
language  in  the  proposed  policy  allows 
flexibility  but  appropriately  ties  the 
length  of  the  loan  to  the  proposed 
purpose  of  the  import.  Thus,  the 
language  in  this  section  has  not  been 
revised. 

Enhancement  and  Conservation  Benefits 
of  Specific  Projects 

Issue:  The  MOC  pointed  out  that 
China  does  not  have  one  national 
program  for  the  conservation  of  the 
panda  but  both  their  agency  and  MOF 
have  panda  conservation  programs. 

Response:  The  Service  has  clarified 
the  language  in  this  notice. 

Issue:  The  Service  received  a  number 
of  comments  on  the  proposed 
distribution  of  net  profits  ranging  from 
agreement  with  the  proposed  policy  to 
suggestions  on  different  ways  to  divide 
the  net  profits,  including  not 
designating  a  ratio.  One  commenter 
thought  the  policy  should  not  require  all 
net  profits  be  used  for  panda 
conservation  only.  Another  thought 
China  should  decide  how  funds  are 
used. 

Response:  The  Service  agrees  there 
should  be  some  flexibility  in  how  net 
revenues  are  used  for  panda 
conservation  but  also  strongly  believes 
that  in-situ  conservation  should  remain 
the  central  focus  to  panda  recovery.  The 
Service  has  changed  the  policy  to  read 
that  a  significant  portion  (rather  than  80 
percent)  of  all  revenue  related  to  the 
holding  of  the  pandas,  not  just  net 
profits,  should  go  to  in-situ  panda 
conservation.  Because  there  appeared  to 
be  some  confusion  in  the  comments 
regarding  the  source  of  funds  so 
allocated,  the  Service  has  also  changed 
the  language  in  the  policy  to  clarify  this 
issue.  To  make  the  required  findings 
under  the  ESA  and  CITES,  and  work 
toward  the  recovery  of  the  giant  panda, 
the  Service  believes  that  all  panda  funds 
should  be  used  for  panda  conservation. 
The  Chinese  government  and  the 
applicant  select  the  projects  to  be 
funded  in  the  loan  agreement.  The 
policy  clarifies  that  the  Service  will 
consider  whether  these  are  priority 
projects  in  panda  plans  developed  by 
the  Chinese. 

Issue:  One  commenter  stated  that  it 
was  unreasonable  to  assume  that  any 
movement  of  giant  pandas  generates 
funds  and  this  part  of  the  policy 
concerning  non-Chinese  pandas  be 
omitted.  Several  commenters  suggested 
that  the  criterion  of  ownership  for 
allocation  of  funds  be  dropped. 

Response:  The  Service  does  not  agree 
that  it  is  unreasonable  to  assume  that 


anv  movement  of  pandas  generates 
funds.  The  Service  would  agree  that 
putting  pandas  on  exhibit  may  not 
result  in  an  increase  in  profit  per  se,  but 
there  have  not  been  any  imports  which 
demonstrate  this.  However,  there  are 
many  examples  showing  that  pandas  on 
exhibit  generate  revenue.  Since  the 
Service  is  changing  the  policy  language 
for  pandas  belonging  to  China  to  be 
more  flexible,  there  would  be  little 
difference  in  the  distribution  of  revenue 
for  the  display  of  pandas  from  China 
and  for  display  of  pandas  from  non- 
Chinese  institutions.  Because  of  this,  the 
Service  has  decided  to  eliminate  the 
distinction  between  pandas  owned  by 
China  and  pandas  belonging  to  other 
entities.  The  final  policy  states  that  a 
significant  portion  of  all  revenues  for 
any  panda  import  should  be  used  for  in- 
situ  conservation  of  pandas  in  the  wild 
with  the  remainder  being  used  for  either 
in-situ  or  ex-situ  panda  conservation 
projects. 

Issue:  One  commenter  suggested  that 
the  Service  clarify  the  relationship 
between  the  Enhancement  section  and 
the  Primarily  Commercial  section  by 
combining  the  sections  or  sequencing 
them  to  more  clearly  acknowledge  the 
ties  between  the  two  sections. 

Response:  The  Service  agrees  and 
revised  the  policy  language  to  better 
explain  these  relationships.  In  order  to 
validate  the  CITES  finding  that  the 
import  is  not  for  primarily  commercial 
purposes,  the  policy  outlines  that  any 
net  profit,  over  the  time  of  holding  the 
animal(s),  should  be  used  to  fund  panda 
conservation  projects  in  China.  In 
addition,  the  use  of  net  profits  and  loan 
agreement  monies  to  fund  conservation 
projects  is  part  of  the  findings  under  the 
ESA,  which  requires  that  the  import 
benefit  the  conservation  of  the  species 
in  the  wild.  The  Service  believes  that  to 
reach  conservation  and  enhancement  of 
pandas  in  the  wild,  all  funds  generated 
by  pandas  should  be  used  for  pandas 
and  not  directly  for  other  species.  The 
Service  also  continues  to  believe  that 
permittees  need  to  track  net  profits  and 
project  status  to  ensure  the  integrity  of 
the  original  findings. 

Issue:  Commenters  both  supported 
and  opposed  the  proposed  policy 
requirement  to  monitor  progress  of 
projects  funded  for  panda  conservation 
in  China. 

Response:  The  Service  believes  the 
use  of  funds  in  meaningful  panda 
conservation  activities  in  China  is  a  key 
means  to  help  reach  conservation  and 
enhancement  under  the  ESA  and  the 
ability  to  verify  that  this  is  being  met  is 
crucial.  Therefore,  the  Service  did  not 
alter  the  requirements  in  this  section  of 
the  policy. 


Issue:  One  commenter  noted  that 
there  are  several  types  of  in-situ 
conservation  projects  that  should  be  the 
highest  priorities  for  support  from 
panda  loan  revenue,  including  the 
National  Survey  scheduled  to  begin  in 
1998. 

Response:  The  Service  agrees  that 
priority  should  be  given  to  funding  the 
National  Survey  and  urges  institutions 
to  strongly  consider  funding  this  effort 
during  their  negotiations  to  obtain 
pandas.  The  Service  also  agrees  that  it 
may  be  useful  to  utilize  panda  revenues 
to  integrate  field  staff  into  projects  and 
to  support  field  educational  activities 
and  will  consider  this  when  reviewing 
giant  panda  import  applications. 

Scientific  Research 

Issue:  One  commenter  stated  that 
scientific  research  on  panda 
reproduction  should  be  conducted  only 
in  the  wild,  not  in  zoos  or  artificial 
study  facilities.  Other  commenters 
stated  that  the  policy  should  recognize 
the  expertise  and  capability  outside  of 
China  that  can  be  used  to  assist  the 
international  effort. 

Response:  The  Service  believes  there 
are  studies  which  can  be  conducted  on 
captive  animals  that  would  provide 
information  useful  in  studying  or 
managing  wild  panda  populations. 
Captive  pandas  should  be  utilized  to  the 
greatest  extent  possible  to  benefit  the 
wild  populations.  Scientific  research 
both  in  China  and  the  United  States  is 
one  £U"ea  where  this  can  happen. 

Issue:  Two  commenters  thought  the 
proposed  policy  was  too  intrusive  and 
burdensome.  The  requirements  exceed 
the  Service's  goal  of  ensuring  that 
applicants  are  engaging  in  valid  and 
needed  research  and  could  cause  delays 
or  limit  research.  Two  commenters 
supported  the  Service's  detailed 
requirements. 

Response:  The  Service  believes  an 
applicant  must  clearly  show  that  the 
scientific  research  is  bona  fide  and  will 
contribute  to  the  conservation  of  the 
panda,  particularly  in  the  wild.  This 
information  is  similar  to  information 
researchers  routinely  submit  to  receive 
other  research  grant  funds  and  is 
information  that  a  scientist  needs  to 
conduct  a  valid  investigation.  The 
Service  needs  to  be  informed  of  major 
procedural  changes  in  the  research  since 
the  granting  of  an  import  permit  for 
scientific  research  is  based  on  a 
particular  research  proposal.  Radical 
changes  in  a  scientific  investigation 
could  be  reason  for  suspending  a  permit 
if  the  research  no  longer  contributes  to 
panda  conservation.  The  Service  will 
make  every  effort  to  evaluate  any 
proposed  changes  in  a  research  program 
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in  a  timely  manner  so  research  is  not 
interrupted,  but  it  is  also  important  for 
the  permittee  to  alert  the  Service  to 
changes  as  soon  as  possible. 

Issue:  One  commenter  suggested  that 
milk  be  added  to  urine,  feces,  and 
synthetic  DNA  as  substances  that  would 
not  require  a  permit  for  export  or 
import,  when  collected  as  outlined  in 
the  proposed  policy.  Another 
commenter  indicated  that  until  another 
decision  is  made  by  the  Conference  of 
Parties  to  CITES,  the  Secretariat 
considers  urine,  feces,  and  synthetic 
DNA  as  covered  by  CITES. 

Response:  The  Service  has  not 
included  milk  in  this  short  list  of 
exempted  by-products  at  this  time  since, 
for  the  most  part,  it  cannot  be  obtained 
without  manipulating  an  animal.  The 
Service  has  written  the  Secretarial 
outlining  the  U.S.  position  on  urine, 
feces,  and  synthetic  DNA  and 
recognizes  that  some  countries  may 
require  permits  for  these  products.  That 
is  why  the  policy  recommends  that 
people  contact  the  foreign  CITES 
Management  Authority  to  meet  their 
requirements. 

Issue:  One  commenter  disagreed  that 
facilities  to  house  pandas  needed  to  be 
separate  and  apart  from  the  public 
exhibition  facility  as  there  is  no 
evidence  that  exhibition  would  interfere 
with  research  and  it  could  be  extremely 
costly.  Another  commenter  stated  that  a 
recipient  zoo  should  provide  adequate 
off-exhibit  space  in  which  to  conduct 
research. 

Response:  In  considering  the 
comments,  the  Service  changed  the 
pohcy  to  no  longer  require  housing  or 
research  areas  totally  separate  and  apart 
from  the  exhibition  areas,  but  the 
applicant/permittee  should  have 
adequate  housing  away  from  public 
view  should  the  Service  determine  that 
exhibition  of  the  pandas  is  not 
compatible  with  the  research. 

Captive  Breeding 

Issue:  One  commenter  strongly  agreed 
with  the  need  to:  (1)  Coordinate  the 
movement  of  captive-held  pandas 
internationally  since  the  captive- 
breeding  effort  in  China  is  not  currently 
self-sustaining  and  (2)  enhance  captive 
propagation  efforts,  with  special 
emphasis  on  unrepresented  founders, 
particularly  males. 

Response:  The  Service  continues  to 
believe  that  breeding  of  captive-held/ 
captive-bom  pandas  needs  to  be 
coordinated  internationally.  The  MOC/ 
CBSG  Workshop  held  in  December  1996 
in  Chengdu  is  an  excellent  step  toward 
this  goal. 

Issue:  One  commenter  recognized  the 
concerns  of  the  Service  about  the  role  of 


captive  breeding  but  feU  requiring  a 
detailed  breeding  protocol  was 
unnecessary  and  intrusive.  Another 
commenter  stated  that  since  the  policy 
requires  all  applicants  to  be  members  of 
a  coordinated  international  effort,  the 
Service  should  defer  to  those 
coordinated  efforts  (AZA  programs  and 
SSPs)  to  ensure  that  an  institution  has 
the  necessary  facilities  and  expertise  to 
import  a  panda. 

Response:  The  Service  needs  to  be 
assured  that  any  applicant  wishing  to 
import  a  giant  panda  for  breeding  has 
the  necessary  knowledge,  expertise  and 
facilities  to  accomplish  their  goal.  In 
order  to  be  more  flexible,  the  Service 
will  accept  a  statement  that  the 
applicant  is  following  the  AZA  Giant 
Panda  SSP  recommendations  for 
breeding  protocols  in  lieu  of  submitting 
the  actual  protocol.  However,  the 
Service  will  still  require  submission  of 
facility  and  exhibit  information  in  the 
form  of  photographs,  diagrams,  and 
written  description  with  each 
application. 

Issue:  One  commenter  did  not  agree 
that  the  name,  position,  and 
qualifications  of  the  individual  making 
the  decision  to  take  animals  off  display 
must  be  supplied  but  thought  that  this 
decision  should  be  made  by  the 
institution's  animal  managers. 

Response:  The  Service  agrees  that  the 
submission  of  this  information  is  not 
necessary  and  has  removed  the  language 
from  the  policy. 

Exhibition 

Issue:  A  majority  of  the  commenters 
supported  Alternative  1  which  proposed 
to  allow  imports  for  exhibition  solely  as 
an  ancillary  component.  One 
commenter,  while  generally  supporting 
this  alternative,  also  recommended  that 
the  Service  recognize  the  role  of 
exhibition  in  raising  revenues  necessary 
to  support  conservation  efforts. 

Response:  The  Service  selected 
Alternative  1  for  the  final  policy. 
Although  exhibition  typically  cannot  be 
the  sole  purpose  of  an  import,  the 
Service  expects  it  will  be  a  component 
of  most  apphcations  and  the  funds 
raised  will  be  considered  when  making 
the  enhancement  Ending  under  the 
ESA. 

Primarily  Commercial 

Issue:  One  commenter  stated  that  the 
Service  does  not  have  the  authority  to 
propose  that  all  net  profits  resulting 
from  the  import  of  a  panda  for  long  term 
captive-breeding  loans  be  used  for  the 
conservation  of  pandas  in  the  wild;  the 
Service  should  recognize  that  long  term 
breeding  loans  are  inherently  not  for 
primarily  commercial  purposes  and  that 


the  intended  purpose  of  the  loan,  to 
save  the  giant  panda,  is  non- 
commercial. 

Response:  The  Service  has  the 
authority  to  propose  how  net  profits 
should  be  used,  since  this  is  a  part  of — 
the  not  for  primarily  commercial 
purposes  and  conservation/ 
enhancement  findings.  The  Service  does 
not  have  enough  information  at  this 
time  to  conclude  that  long  term 
breeding  loans  are  inherently  not 
commercial.  The  intent  to  save  giant 
pandas  does  not  necessarily  mean  that 
an  institution  would  not  also  want  to 
generate  revenue  while  contributing  to 
the  panda  conservation  effort. 
Historically,  the  exhibition  of  pandas 
has  generated  much  public  interest  and 
short-term  loans  have  generated  much 
revenue  for  the  institution  exhibiting 
them.  There  has  only  been  one  long 
term  loan  undertaken  and  it  has  only 
been  in  effect  for  little  over  a  year.  Until 
more  experience  is  gained,  the  Service 
needs  to  review  each  application  for 
import  and  receive  information,  in  the 
form  of  accounting  for  profit,  to  satisfy 
itself  that  the  initial  finding  that  the 
imprart  was  not  for  primarily 
commercial  purposes  remains  valid  for 
long  term  loans. 

Issue:  One  commenter  was  concerned 
about  the  degree  of  specificity  applied 
to  allowable  expenses  and  suggested 
language  to  clarify  reasonable  expenses. 

Response:  The  Service  agrees  tnat 
these  recommendations  will  provide 
additional  flexibility  and  has 
incorporated  them  into  the  policy.  The 
clarifying  changes  do  not  affect  the 
Service's  ability  to  review  the  data 
submitted  and  to  ensure  that  its  finding 
that  the  permitted  activity  is  "not  for 
primarily  commercial  purposes" 
remains  accurate. 

Issue:  Two  commenters  felt  that  to 
make  the  not-for-primarily  commercial 
finding  requires  an  initial  determination 
concerning  the  overall  purpose  as  well 
as  a  need  for  ongoing  review  in  order  to 
be  satisfied  that  those  purposes  are 
being  met.  One  commenter  added  that 
the  same  measures  for  compliance  with 
CITES  have  to  be  met  for  each  and  every 
applicant. 

Response:  The  Service  agrees  with 
this  evaluation  which  is  reflected  in  the 
pohcy. 

Issue:  Commenters  sought 
clarification  of  the  term  "indirect 
revenues."  One  of  these  commenters 
suggested  that  since  the  proposed  policy 
used  only  direct  expenses,  the  final 
policy  should  use  a  similar  approach  for 
calculating  revenue.  Commenters  also 
stated  that  the  Service  should  clarify 
that  the  cost  of  the  loan  is  included  in 
reasonable  expenses.  One  commenter 
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added  that  the  cost  of  technology 
transfer  programs  and  education 
programs  in  the  United  States  also  be 
included. 

Response:  The  Service  agrees  with  the 
above  and  has  changed  the  policy. 

Issue:  Two  commenters  stated  that  it 
will  be  extremely  difficult  for  an 
institution,  over  long  periods  of  time,  to 
accurately  assess  the  exact  "net  profits" 
related  to  a  panda  loan. 

Response:  The  Service  agrees  that  it 
may  be  difficult  to  assess  exact  net 
profits  over  time,  but  reasonable 
information  is  necessary  to  continue  to 
assess  that  the  import  is  not  for 
primarily  commercial  purposes. 

Issue:  One  commenter  believed  that 
exhibition  of  pandas  for  whatever 
purpose  remains  "primarily 
commercial"  and  thus  falls  under  the 
restriction  applied  to  CITES  Appendix- 
I  listings. 

Response:  The  Service  does  not  agree 
that  exhibition  of  pandas  should 
automatically  be  determined  primarily 
commercial.  It  is  true  that  exhibition  of 
pandas  generates  revenue,  but  if  no  net 
profits  are  generated  or  if  net  profits  are 
generated  but  are  used  for  conservation 
of  the  affected  species,  the  Service  can 
conclude  that  the  import  was  not  for 
primarily  commercial  purposes. 

Issue:  Several  commenters  suggested 
language  changes  to  help  clarify  the 
intent  of  the  section  on  internal 
accounting  systems. 

Response:  The  Service  agrees  with 
these  suggestions  and  has  revised  the 
policy  accordingly. 

Issue:  One  commenter  felt  the 
proposed  policy  was  too  restrictive  in 
requiring  approval  from  the  Service  if 
the  permittee  changes  the  conservation 
projects  to  he  funded  from  those 
presented  in  their  application;  this 
requirement  was  unnecessary  and 
appears  to  intrude  in  the  internal  affairs 
of  a  sovereign  nation  since  all 
conservation  projects  are  to  be  high 
priorities  of  the  China's  National  Plan. 

Response:  To  mal^  the  findings  under 
the  ESA  and  CITES,  the  Service  needs 
to  consider  whether  the  funds  will  be 
used  to  support  priority  conservation 
projects  identified  by  the  Chinese 
government  in  the  National  Plan, 
National  Survey  or  Captive  Breeding 
Plan.  The  Service  sees  this  as  a  way  to 
support  China's  management  of  pandas. 
Requiring  permittees  to  obtain  approval 
from  the  Service  if  they  change  the 
conservation  projects  to  be  funded 
ensures  that  funds  are  going  to  priority 
projects  identified  by  the  Chinese 
government  in  these  plans. 

Issue:  One  commenter  recommended 
that  reports  only  be  required  on  a 
multiple-year  basis,  such  as  every  five 


years.  Another  commenter 
recommended  that  the  Service  carefully 
review  and  monitor  financial  reports 
annually  to  determine  whether  the 
commercial  test  is  actually  being  met, 
and  that  the  policy  provide  for  possible 
adjustments  in  conservation  funding 
commitments  based  on  actual  panda- 
related  income. 

Response:  The  Service  believes  that  it 
is  important  to  review  the  information 
on  primarily  commercial  before  too 
much  time  elapses  and  has  retained  the 
requirement  for  an  annual  report. 

Issue:  One  commenter  was  concerned 
by  the  level  of  what  they  considered  to 
be  micro  management;  suggested  the 
Service  is  not  equipped  to  deal  with  the 
internal  accounting  procedures  and 
annual  reports  as  proposed  in  the 
policy;  and  thought  the  use  of  marketing 
data  (such  as  visitors  surveys)  would  be 
a  more  productive  way  to  obtain 
information  on  revenue  earned  due  to 
exhibition  of  giant  pandas. 

Response:  The  Service  feels  that  the 
collection  of  this  level  of  information 
has  been  useful  in  evaluating  the 
current  permit  held  by  the  San  Diego 
Zoo.  The  Service  agrees  that  marketing 
data  such  as  visitation  monitoring  is 
also  important  to  collect  since  it  allows 
for  more  accurate  calculation  of  how 
much  revenue  a  facility  is  generating 
because  of  pandas  and  has  revised  the 
poUcy. 

Issue:  One  organization  stated  that  the 
dispeirate  treatment  business 
corporations  are  subjected  to  under  the 
current  policy  for  "short-term  exhibition 
only"  loans  should  have  no  place  in  a 
final  policy  dealing  with  long  term 
captive-breeding  loans.  They  added  that 
it  is  the  intended  use  of  the  species,  not 
the  tax  status  of  the  applicant,  that 
should  be  of  concern  and  that  the 
Service  should  not  impose  a  higher 
burden  of  proof  on  business 
corporations  to  engage  in  long  term 
captive-breeding  loans  under  the  AZA 
plan.  Another  commenter  stressed  that 
the  difficulty  for  commercial  entities  is 
inherent  in  the  treaty  language  itself; 
since  commercial  entities  have  as  a 
fundamental  purpose  the  pursuit  of 
profit,  assurances  will  be  sought  from 
profit-making  entities  just  as  from  non- 
profit entities  that  the  requirements  of 
CITES  are  being  met  in  an  ongoing 
manner. 

Response:  The  Service  views  "for- 
profit"  (business  corporations) 
institutions  as  having  a  more  difficult 
time  in  satisfying  the  burden  of  proof, 
since  they  are  founded  with  the  purpose 
of  making  a  profit  and  have  additional 
factors,  such  as  a  fiduciary  duty  to 
stockholders,  that  must  be  addressed  in 
the  finding  that  an  import  is  not  for 


primarily  commercial  purposes.  The 
captive  breeding  example  in  Resolution 
Conf.  5.10  specifically  mentions  the 
need  to  account  for  benefits  to 
stockholders. 

Issue:  One  commenter  cited  WWF  v. 
Model,  Civ.  No.  88-1276  (D.D.C.  1988) 
as  evidence  that  the  Service 
acknowledged  that  CITES  does  not 
require  the  types  of  restrictions  that  the 
proposed  policy  applies  in  connection 
with  the  issue  of  commercialism. 
Another  commenter  stated  that  they  are 
also  well  aware  of  this  case  and  pointed 
out  that  the  position  taken  by  DOI  on 
commercialism  was  in  fact  rejected  by 
the  Court  in  that  matter. 

Response:  In  World  Wildlife  Fund  v. 
Model,  District  Judge  Johnson  found  that 
the  Service  had  failed  to  articulate  the 
reasons  supporting  its  "implicit" 
finding  that  the  importation  of  giant 
pandas  by  the  Toledo  Zoo  for  short-term 
exhibition  purposes  "was  not  primarily 
for  commercial  purposes."  Judge 
Johnson,  after  determining  that  the 
additional  fee  charged  by  the  Toledo 
Zoo  for  the  public  to  view  the  pandas 
was  "significant  to  a  consideration  of 
the  CITES  requirement  that  the  import 
was  not  primarily  for  commercial 
purposes",  issued  a  preliminary 
injunction  against  the  Toledo  Zoological 
Gardens  to  prevent  the  collection  of 
such  additional  fees.  While  Judge 
Johnson's  ruling  did  not  prescribe  a  firm 
boundary  between  those  activities  that 
are  primarily  commercial  in  nature  from 
those  that  are  not,  her  ruling  did 
correctly  identify  the  responsibility  of 
the  Service  to  explain  the  basis  of  its 
permitting  action  with  particular 
emphasis  on  statutory  and  treaty-based 
requirements  and  criteria.  In  dealing 
with  complex  permitting  questions  like 
those  covered  by  this  policy,  it  is  the 
Service's  goal  that  decisions  be  made  on 
the  basis  of  complete  administrative 
records  and  fully  explained  records  of 
decision.  This  policy  was  intended  to 
achieve  that  goal,  especially  on  the 
coitiplex  findings  and  determinations 
that  must  be  made  as  a  prerequisite  to 
issuing  any  import  p)ermits  for  giant 
pandas. 

Suitability  of  Facilities  and  Care 

Issue:  One  organization  commented 
that  their  experience  with  pandas  has 
led  to  the  realization  that  exercise  and 
open  space  may  be  much  more 
important  for  the  well-being  of  pandas 
than  had  previously  been  thought.  The 
suitability  of  facilities  and  care  should 
be  directly  associated  with  the  purposes 
of  the  permit. 

Response:  The  Service  agrees  the 
suitability  of  facilities  and  care  is  tied 
directly  with  the  purposes  of  the  permit. 
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In  addition,  the  amount  of  open  space 
or  opportunities  for  pandas  to  exercise 
will  be  considered  during  review  of 
permit  apphcations  when  deciding 
whether  permit  issuance  criteria  imder 
CITES  and  the  ESA  are  met. 

Issue:  One  commenter  did  not 
understand  why  the  Service  needs  to 
know  the  existence  of  adjacent  roads  to 
the  panda  facility  and  urged  this 
requirement  be  deleted. 

Response:  At  the  time  the  proposed 
policy  was  wTitten,  the  Service  was 
concerned  about  the  impact  of  traffic 
noises  on  panda  behavior.  Since  then, 
the  Service  has  received  information 
from  facilities  holding  pandas  that 
pandas  are  unaffected  by  routine  traffic 
noises.  Thus,  this  has  been  deleted  from 
the  policy. 

Issue:  One  commenter  suggested  that 
the  Service  require  that  the  importer 
account  for  the  animals'  psychological, 
behavioral,  and  physical  needs  while 
housed  prior  to,  after,  and  during 
transport.  Additionally,  a  veterinarian 
with  expertise  in  panda  well-being 
should  be  required  to  travel  with  any 
imported  animal  to  ensure  direct  and 
immediate  care  throughout  the  trip. 

Response:  Importers  of  pandas  are 
required  to  ship  the  animals  under 
humane  and  healthful  conditions  and 
follow  the  regulations  on  providing 
care,  food,  and  water  during  transport 
(50  CFR  Part  14,  Subpart  J).  The  Service 
agrees  that  it  is  a  good  idea  for  a 
veterinarian  or  other  animal  care 
personnel  with  expertise  in  panda  care 
to  accompany  pandas.  In  the  past,  China 
has  required  Chinese  caretakers  to 
accompany  pandas  in  transit.  Since  the 
Service  is  not  aware  of  any  problems 
that  have  occurred  during  prior 
shipments  of  pandas,  the  Service  does 
not  believe  it  is  necessary  to  change  the 
policy  at  this  time. 

Transfer  of  Pandas  to  Other  Entities 
Within  the  United  States 

Issue:  One  commenter  did  not 
understand  the  grounds  for  requiring  an 
interstate  commerce  permit  to  transfer 
loaned  giant  pandas  to  other  entities 
within  the  United  States. 

Response:  Under  the  ESA,  the  transfer 
of  a  giant  panda  to  another  institution 
across  state  lines  constitutes  interstate 
commerce,  and  therefore  requires  an 
ESA  permit,  since  it  is  expected  that -the 
receiving  facility  gains  financially  or 
otherwise  by  having  that  animal  at  their 
facility.  The  Service  has  a  long-standing 
policy  that  legitimate  non-commercial 
breeding  loans  do  not  need  interstate 
commerce  permits  because  they 
generally  do  not  involve  the  transfer  of 
specimens  in  the  pursuit  of  gain  or 
profit.  However,  panda  lo£ins  present 


exceptional  facts  that  require  the 
recipient  of  any  panda  transfer  to 
address  all  the  elements  of  the  panda 
policy  and  interstate  commerce  permits 
would  be  required  for  any  interstate 
transfer  since  exhibition  of  giant  pandas 
generate  much  public  interest  and 
monetary  gain  for  the  exhibiting 
institution. 

Issue:  One  organization  commented 
that  it  is  burdensome  and  decreases  the 
flexibility  in  a  breeding  program  to 
require  an  applicant  to  indicate  in  the 
import  application  any  intended 
transfers  of  the  pandas  within  the 
United  States  at  a  later  time. 

Response:  The  Service  agrees  that  an 
importer  may  not  be  able  to  project 
whether  the  pandas  they  wish  to  import 
would  need  to  be  moved  to  another 
facility  at  a  later  date  and  has  deleted 
the  requirement  to  anticipate  interstate 
movement  prior  to  import  under  the 
policy.  However,  the  subsequent 
transfer  of  a  panda  will  need  to  meet  the 
provisions  of  the  policy  through  an 
interstate  commerce  permit  or  intrastate 
transfer  authorization  from  the  Service 
as  conditioned  under  the  import  permit. 
This  is  to  ensure  that  all  transfers  meet 
the  approval  of  the  Chinese  government 
or  the  entity  that  owns  the  animal  and 
meet  the  purposes  of  the  original  import 
under  CITES  and  the  ESA. 

Required  Determinations 

Issue:  One  organization  stated  that 
Executive  Order  12866  requires  any 
significant  regulatory  action  be 
reviewed  by  the  Office  of  Management 
and  Budget.  The  Executive  Order 
defines  "significant  regulatory  action" 
to  include  those  actions  which  •'•   •   • 
raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
this  Executive  Order."  Section  1(a)  of 
the  order  states:  "The  Regulatory 
Philosophy.  Federal  agencies  should 
promulgate  only  such  regulations  as  are 
required  by  law  *  *  *  or  are  made 
necessary  by  compelling  public  need, 
such  as  material  failures  of  private 
markets  to  protect  or  improve  *  •  *  the 
environment*   *  '"Based  on  the 
definition  of  "significant  regulatory 
action"  and  Section  1(a),  the  commenter 
asserted  that  the  Service's  proposed 
pohcy  should  be  subject  to  OMB  review. 
They  further  stated  that  their  comments 
on  the  proposed  policy  question 
whether  the  "primarily  commercial 
purposes"  standards  the  Service 
proposes  "are  required"  by  law,  and 
whether  there  is  a  compelling  public 
need  for  the  policy  based  on  "*   *   * 
material  failures  of  private  markets  to 
protect  or  improve  •   •   *  the 
environment*  *  *"  The  commenter 


believes  that  the  "private  market"  of 
zoological  institutions,  and  specificallv 
in  this  case  the  AZA,  has  protected  and 
continues  to  protect  endangered  species 
like  the  panda  through  non- 
governmental captive-breeding 
programs. 

Response:  While  the  Service  believes 
that  this  action  is  a  policy  and  not  a 
rule,  it  has  followed  the  Administrative 
Procedures  Act,  the  Regulatory 
Flexibility  Act,  and  Executive  Order 
12866.  The  policy  sets  out  guidance  that 
is  intended  to  assist  the  decision-makers 
and  staff  within  the  Service  to  carefully 
review  applications  for  panda  import 
permits,  to  ensure  that  all  statutor>-  and 
treaty-based  criteria  have  been 
addressed  and  fully  explained  in  the 
administrative  record,  and,  assuming 
that  these  goals  are  met.  to  thereby 
enhance  the  conservation  of  the  giant 
panda.  The  policy  does  not  prescribe 
new  restrictions  or  limitations  of  general 
application  to  those  who  would  apply 
for  such  permits,  but  instead  sets  out  a 
'"road  map"  on  how  to  develop  and 
submit  a  complete  application  in  light 
of  the  best  available  scientific 
information  available  to  the  Service  at 
this  time.  No  regulatory  impact  analyses 
are  required  by  law  for  the  adoption  of 
this  statement  of  agency  policy-  Even  if 
such  analyses  were  required,  nothing  in 
this  policy  could  be  construed  to 
impose  an  economic  impact  that  does 
not  already  exist  as  a  result  of  the  ESA 
and  CITES. 

Other  Issues 

Issue:  One  commenter  pointed  out 
that  CITES  Notification  No.  932  (Loans 
of  Giant  Pandas)  does  not  carry  forward 
the  implied  criticisms  of  captive 
breeding  outside  of  China  contained  in 
the  CITES  Standing  Committee 
document.  Doc.  SC.36.15.  The 
notification  explicitly  recognizes  that 
there  may  well  be  a  role  for  institutions 
outside  of  China  for  captive  breeding. 
The  repeal  of  Notification  No.  477 
removes  any  open  o-iticisra  by  the 
Secretariat  or  the  Standing  Committee  of 
captive  breeding,  especially  as  this 
purpose  relates  to  commercialism. 

Response:  The  Service  agrees  that 
Notification  No.  932  recognizes  the 
export  of  giant  pandas  for  captive 
breeding  under  specific  circumstances, 
and  believes  this  has  come  about 
because  of  the  positive  changes  in 
panda  conservation  efforts  in  China  and 
elsewhere. 

Issue:  One  commenter  believed  that 
reasonable  assumptions  on  the  question 
of  commercialism  can  be  drawn  from 
the  Notification  and  Doc.  SC.36.15.  The 
first  assumption  is  the  Secretariat's  view 
that  the  giant  panda  is  not  actually  or 
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currently  threatened  by  international 
trade.  The  second  assumption  is  that 
panda  loans  can  be  made  in  accordance 
with  the  normal  provisions  of  CITES. 
All  that  is  necessary  in  addressing 
commercialism  is  application  of  the 
standard  provisions  of  Conf.  5.10. 

Response:  The  Service  agrees.  The 
Secretariat  also  cautioned  that  care 
needs  to  be  taken  that  the  money  offered 
to  China  reflect  the  real  value  of  pandas 
to  that  institution  and  are  not  a  "token 
gesture,"  w^ith  the  bulk  of  the  monies 
being  retained  by  the  institution  itself 
for  its  own  benefit.  The  Secretariat 
noted  that  the  latter  would  be 
incompatible  with  the  requirement  that 
imports  of  Appendix-I  species  be  for 
purposes  which  are  not  primarily 
commercial. 

Issue:  One  commenter  stated  that  the 
application  of  the  CITES  standard  to 
only  export  Appendix-I  animals  in 
exceptional  circumstances  should  not 
be  confused  with  the  subjective  and 
limited  definition,  when  there  is  a  high 
degree  of  probability  of  captive  breeding 
taking  place.  Another  commenter  added 
that  the  emphasis  should  be  on  the 
"best  interest  of  the  whole  species." 

Response:  The  Service  believes  that 
Section  3.c  of  Notification  No.  932 
should  be  interpreted  to  mean  that 
breeding  age  animals  should  only  be 
exported  to  institutions  either  in 
potential  breeding  pairs  or  singly  to 
facilities  that  already  have  breeding  age 
panda(s).  This  is  further  qualified  by 
limiting  exports  to  institutions  that 
cooperate  with  others  in  a  breeding 
program.  The  Service  does  not  believe 
that  this  would  exclude  the  possibility 
of  exporting  animals  that  have  not  bred 
in  China  to  a  United  States  breeding 
program,  such  as  AZA's  Giant  Panda 
SSP,  in  which  the  focus  is  to  research 
why  these  pandas  have  not  successfully 
bred. 

Issue:  One  commenter  stated  that  the 
Service  does  not  have  the  authority  to 
implement  Notification  No.  932  and  the 
proposed  policy  itself  can  only  be 
implemented  and  enforced  as  a  formal 
Service  regulation  adopted  after 
rulemaking  procedures. 

Response:  The  Service  has  discretion 
to  formulate  policy  that  defines  or 
clarifies  how  to  interpret  or  implement 
already  existing  regulations,  in  this  case 
50  CFR  Parts  13.  17,  and  23  for  a 
particular  species. 

Issue:  One  commenter  stated  they 
were  very  concerned  by  the  negative 
impact  this  policy  has  had  on 
commercial  entities  in  their  desire  to 
help  panda  conservation  through  long 
term  breeding  loans  that  would  result  in 
in-situ  financial  contributions  and 


captive  breeding  research  in  the  United 
States. 

Response:  The  Service  recognizes  that 
commercial  institutions  can  potentially 
make  significant  contributions  toward 
conservation  programs  for  endangered 
species.  However,  in  the  case  of  all 
Appendix-I  imports,  including  giant 
panda  imports,  the  Service  is  obligated 
to  determine  that  the  import  is  not  for 
primarily  commercial  purposes. 
Commercial  entities  must  be  able  to 
show  that  they  will  not  economically 
gain  by  the  import  over  time,  before  the 
Service  can  approve  an  import  permit. 
These  types  of  institutions  could  still 
contribute  financially  to  panda 
conservation,  without  importing  the 
animals,  if  they  chose  to  do  so. 

With  publication  of  this  policy,  the 
Service  lifts  the  suspension  of  the 
review  and  processing  of  permit 
applications  to  import  live  giant  pandas, 
which  has  been  in  place  since  December 
20,  1993.  The  policy  is  effective 
immediately  to  allow  organizations  that 
have,  or  are  finalizing,  loan  agreements 
with  China  to  apply  without  further 
delay.  Accordingly,  we  have  good  cause 
under  5  U.S.C.  533(d)  to  waive  the  30- 
day  effective  date.  Applicants  should 
allow  at  least  120  days  for  the 
processing  of  an  application.  This  time 
frame  includes  a  notice  in  the  Federal 
Register  of  the  availability  of  each 
application  for  a  30-day  public 
comment  period  as  required  under  the 
ESA. 

Required  Determinations 

The  information  collection 
requirements  identified  in  this  policy  as 
part  of  the  permit  application  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1018- 
0093.  OMB  has  reviewed  this  document 
under  Executive  Order  12866. 

The  Service  has  determined  that  this 
policy  is  categorically  excluded  under 
Departmental  procedures  from 
complying  with  the  National 
Environmental  Policy  Act  (NEPA)  (516 
Departmental  Manual,  Ch.  2,  Appx.  1, 
paragraph  1.10).  An  Environmental 
Action  Memorandum  is  on  file  at  the 
Service's  Office  of  Management 
Authority  in  Arlington,  Virginia. 

Policy  on  Import  of  Giant  Pandas 

Given  the  long  history  and 
controversial  nature  of  the  issue  of  giant 
panda  imports,  the  Service  considers 
the  conservation  status  of  the  giant 
panda  sufficiently  unique  to  warrant 
establishment  of  a  separate  policy  on 
the  import  of  giant  pandas.  The  policy 
sets  out  guidance  that  is  intended  to 


assist  the  decision-makers  and  staff 
within  the  Service  to  carefully  review 
applications  for  panda  import  permits, 
to  ensure  that  all  statutory  and  treaty- 
based  criteria  have  been  addressed  and 
fully  explained  in  the  administrative 
record,  and,  assuming  that  these  goals 
are  met,  to  thereby  enhance  the 
conservation  of  the  giant  panda.  The 
policy  does  not  prescribe  new 
restrictions  or  limitations  but  instead 
sets  out  a  "road  map"  on  how  to 
develop  and  submit  a  complete 
application  in  light  of  the  best  scientific 
information  available  to  the  Service  at 
this  time. 

Before  a  decision  is  made  on  any 
application  for  a  permit  to  import  or 
engage  in  interstate  commerce  in  giant 
pandas,  the  Service  must  review  the 
application  in  terms  of  the  applicable 
requirements  of  CITES  and  the  ESA. 
Issuance  of  an  import  permit  under 
CITES  requires  prior  findings  that:  (1) 
The  proposed  import  would  not  be  for 
purposes  detrimental  to  the  survival  of 
the  species;  (2)  the  import  would  not  be 
for  primarily  commercial  purposes;  and 
(3)  the  permit  appficant  is  suitably 
equipped  to  house  and  care  for  the 
animals.  Issuance  of  a  permit  under  the 
ESA  requires  prior  determinations  that, 
among  other  things:  (1)  The  activity 
would  be  for  scientific  purposes  or  to 
enhance  the  propagation  or  survival  of 
the  species,  in  a  manner  consistent  with 
the  purposes  and  policies  of  the  ESA; 
and  (2)  issuance  of  the  permit  would  not 
be  likely  to  jeopardize  the  continued 
existence  of  the  species.  These 
requirements  are  further  implemented 
by  application  requirements  and 
issuance  criteria  found  in  50  CFR  13.12, 
17.22,  23.14,  and  23.15.  In  addition. 
Section  9(d)  of  the  Lacey  Act,  with 
regulations  at  50  CFR  14,  Subpart  J, 
requires  that  shipments  of  live  wild 
mammals  being  shipped  to  the  United 
States  are  done  under  humane  and 
healthful  conditions  such  that  the 
animals  arrive  alive,  healthy,  and 
uninjured. 

This  policy  provides  guidance  on 
Service  consideration  of  these 
requirements  relative  to  the  giant  panda 
only.  These  considerations  and  this 
pohcy  are  in  no  way  intended  to  apply 
to  import  permit  applications  for  other 
species.  All  such  applications  must 
continue  to  demonstrate  that  the 
proposed  imports  meet  the  applicable 
requirements  of  CITES  and  the  ESA 
consistent  with  the  conservation  status 
of  the  particular  species  in  question  and 
the  best  scientific  information  available 
for  that  species. 
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Purposes 

The  primary  goal  of  the  policy  is  to 
ensure  that  all  permitting  decisions 
involving  the  transfer  of  giant  pandas 
into  and  within  the  United  States 
contribute  toward  the  survival,  and 
ultimately  the  recovery  of  panda 
populations  in  the  wild.  The  long  term 
goal  is  to  have  all  captive-holders  of 
giant  pandas  cooperate  in  one 
international  plan.  Toward  that  goal,  all 
transfers  should  be  part  of  a  coordinated 
panda  conservation  effort,  a  term  used 
in  this  policy  to  mean  an  organized 
effort  through  which  all  giant  panda 
movements  support  high  priority 
projects  in  China's  National  Plan, 
National  Survey,  or  Captive  Breeding 
Plem.  If  an  import  or  transfer  has 
breeding  as  one  of  its  purposes,  the 
institution  should  also  coordinate  their 
activities  with  China's  Captive  Breeding 
Plan  and  must  participate  in  AZA's 
Giant  Panda  SSP  or  a  similar  plan 
approved  by  the  Service,  as  required 
generally  under  existing  regulations. 
The  Service  anticipates  that  most  permit 
applications  will  be  for  multiple 
purposes.  Applicants  must  identify  the 
primary  purpose  for  the  proposed 
import  or  interstate  transfer  and  all 
other  intended  purposes.  No  activities 
for  additional  purposes  should  be 
undertaken  after  issuance  of  a  permit 
without  prior  approval  from  the  Service 
since  issuance  of  the  permit  would  be 
based  on  the  purposes  identified  in  the 
initial  application. 

The  ultimate  objective  of  managing 
captive  pandas  should  be  for  research  or 
research/breeding  purposes,  and  any 
training  or  use  of  pandas  in  animal  acts 
would  detract  from  this  objective. 
Therefore,  use  of  pandas  in  animal  acts 
or  shows  most  likely  would  not  meet 
the  current  permit  issuance  criteria  in 
the  regulations  and  is  discouraged 
under  this  policy. 

Wild-Taken  Pandas 

The  following  criteria  would  be  used 
when  evaluating  import  applications 
involving  pandas  removed  from  the 
wild.  These  temporal  criteria  are  based 
on  information  available  to  the  Service 
suggesting  that  the  removal  of  pandas 
from  the  wild  has  increasingly  come 
under  Chinese  control,  starting  prior  to 
the  WWF  Plan  of  August  1989. 

In  all  cases,  the  Service  continues  its 
policy  of  approving  import  permit 
applications  only  when  it  is  sure  that 
the  import  did  not,  or  will  not, 
contribute  to  the  removal  of  pandas 
from  the  wild. 

1.  For  wild-taken  pandas,  those 
removed  from  the  wild  prior  to 
December  31,  1996,  would  be 


considered  eligible  for  inclusion  in  an 
import  permit. 

2.  Pandas  removed  from  the  wild  after 
December  31,  1996,  are  not  likely  to  be 
eligible  for  inclusion  in  an  import 
permit,  in  part  because  the  MOC/CBSG 
Workshop  report  states  that  no 
additional  wild-caught  pandas  are 
needed  to  have  a  self-sustaining  captive 
population. 

No  Detriment  Finding  Under  CITES 

Under  CITES  Article  111.3(a),  the 
import  of  any  specimen  of  a  species 
included  in  Appendix  I  requires  a 
finding  by  the  country  of  import  that  the 
import  will  be  for  purposes  that  are  not 
detrimental  to  the  survival  of  the 
species.  This  finding  must  be  made 
within  the  context  of  the  fundamental 
principle  that  trade  in  specimens  of 
Appendix-I  species  must  only  be 
authorized  in  exceptional 
circumstances.  This  finding  is  made  on 
a  case-by-case  basis,  and  is  governed  by 
the  best  available  scientific  information 
and  the  status  of  the  species  involved, 
both  in  captivity  and  the  wild.  The 
finding  also  considers  whether  the 
intended  purposes  cannot  be  achieved 
by  other  means  (better  alternative  uses 
for  the  animals).  Relative  to  imports  of 
giant  pandas,  this  finding  will  focus  on 
ensuring  that  an  import  will  not 
adversely  affect  wild  populations  by 
directly  or  indirectly  causing  the 
removal  of  animals  from  the  wild  either 
for  the  specific  import  under 
consideration  or  by  creating  a 
perception  that  additional  imports  will 
be  authorized.  The  finding  will  also 
consider  the  purpose  for  import  to 
ensure  that  it  contributes  to  improving 
the  conservation  status  of  the  species. 

Age  and  Other  Parameters  of  Animals 
Available  for  Importation 

1.  The  Service  will  consider  the  age 
of  the  pandas  and  how  it  relates  to 
accomplishing  the  proposed  activities. 

2.  The  Service  also  will  consider  how 
each  specific  panda  relates  to 
accomplishing  the  proposed  activities 
and  how  it  was  selected  to  ensure  the 
import  will  not  interfere  with  China's 
research  and  breeding  programs. 

3.  Except  in  an  emergency  situation 
where  there  is  no  reasonable  alternative 
medical  care  available,  an  infirm  animal 
will  not  be  allowed  to  be  imported 
unless  transport  will  not  further 
compromise  the  health  of  the  panda  or 
interfere  with  the  purposes  of  the 
import. 

Humane  Shipment  and  Transport 

Any  giant  pasda  shipped  to  the 
United  States  must  comply  with  the 
regulations  in  50  CFR  Part  14,  Subpart 


J:  Standards  for  the  Humane  and 
Healthful  Transport  of  Wild  Mammals 
and  Birds  to  the  United  States. 
Shipments  of  pandas  by  air  must  meet 
the  International  Air  Transport 
Association's  Live  Animal  Regulations. 
The  Service  will  evaluate  proposed 
shipping  containers  to  ensure  that  live 
pandas  shipped  to  the  United  States 
arrive  alive,  healthy,  and  uninjured  and 
that  transportation  occurs  under 
humane  and  healthful  conditions. 

Length  of  Loans 

In  situations  where  the  movement  of 
the  panda  is  part  of  a  loan  agreement, 
the  Service  will  evaluate  the  length  of 
time  requested  for  the  loan  to  ensure  it 
is  appropriate  to  the  proposed  activity. 
The  length  of  the  loan  should  be  of 
sufficient  duration  to  accomplish  the 
stated  goals.  It  is  anticipated  that  such 
activities  may  require  3  to  5  years,  or 
longer,  to  produce  research  results  for 
the  maximum  benefit  for  captive- 
breeding  activities  or  to  produce 
research  results  that  benefit  captive  and 
vkold  populations 

Section  7  Consultation  Under  the  ESA : 
No  Jeopardy  Finding 

Under  section  7  of  the  ESA.  the 
Service  is  required  to  insure  that  its 
permit  action  to  allow  import,  export, 
and  interstate  or  foreign  commerce 
involving  giant  pandas  is  not  likely  to 
jeopardize  the  continued  existence  of 
that  species.  The  Service  will  conduct 
consultation  which  wrill  conclude  with 
issuance  of  a  biological  opinion  stating 
whether  the  proposed  action  is  or  is  not 
likely  to  jeopardize  the  continued 
existence  of  the  giant  panda.  A 
biological  opinion  will  be  prepared  for 
each  permit  application. 

Each  biological  opinion  will  include  a 
description  of  the  proposed  action  and 
take  into  consideration  the  status  of  the 
giant  panda  in  China,  the  status  of  the 
giant  panda  in  captivity  (domestic  and 
international),  the  effects  of  the  action, 
and  the  cumulative  effects  of  the  action. 
If  it  is  determined  that  the  proposed 
action  is  likely  to  jeopardize  giant 
pandas,  reasonable  and  prudent 
alternatives  would  be  recommended  to 
avoid  jeopardy.  In  the  event  no 
reasonable  and  prudent  alternatives  are 
available,  the  Service  will  not  issue  the 
permit. 

If  a  specific  biological  opinion 
concludes  the  proposed  permit  is  not 
likely  to  jeopardize  giant  pandas,  an 
incidental  take  statement  will  be 
provided  to  address  the  anticipated 
incidental  take,  if  any,  that  would  result 
from  the  permit  issuance.  In  addition, 
the  incidental  take  statement  would 
include  terms  and  conditions  to 
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minimize  the  impact  of  incidental  take. 
Such  terms  and  conditions  would  also 
be  incorporated  into  the  ESA  permit. 

Enhancement  and  Conservation  Benefits 
of  Specific  Projects 

Enhancement  of  the  propagation  or 
survival  of  a  species  and  conservation 
benefits  for  scientific  research  under  the 
ESA  can  be  achieved  through  the 
following:  (1)  The  proposed  activities 
must  ultimately  benefit  pandas  in  the 
wild,  and  (2)  all  funds  should  be  used 
for  giant  panda  conservation  including 
habitat  protection  or  captive  breeding 
efforts,  with  a  significant  portion  of  all 
funds  being  used  for  in-situ 
conservation  projects  for  the  giant 
panda.  Both  of  these  elements  should  be 
met  to  address  the  conservation/ 
enhancement  finding. 

1.  Whenever  funding  (import  or  loan 
agreement,  fundraising  money,  and  net 
profits)  is  associated  with  the  import  or 
transfer  of  giant  pandas,  the  following 
should  be  addressed: 

(a)  Conservation  projects  to  be  funded 
should  address  the  following: 

•  They  should  be  included  in  China's 
National  Plan,  National  Survey,  or 
Captive  Breeding  Plan  and  should  be 
formally  approved  by  China's  Project 
Office  of  MOF,  MOC,  or  other 
appropriate  entity. 

•  They  should  be  considered  a  high 
priority  in  the  most  recent  Plan. 

•  They  should  be  described  as 
specifically  as  possible,  with  funding 
allocations  to  specific  tasks  given  in 
foreign  currency  (e.g.,  yuan)  and  in  U.S. 
dollars,  and  projected  timeframes  given 
for  use  of  the  funds  to  initiate  and 
complete  specific  projects  or  activities. 

•  Conservation  projects  that  do  not 
meet  the  above  criteria  will  be 
considered  by  the  Service,  if  compelling 
reasons  are  given. 

•  Any  change  in  conservation 
projects  to  be  handed  once  a  permit  is 
granted  would  be  considered  an 
amendment  and  would  need  prior 
approval  of  the  Service. 

(b)  The  applicant  should  provide  a 
plan  to  monitor  the  disbursement  of 
funds  for  selected  conservation  projects 
or  activities.  The  plan  needs  to  be 
sufficiently  complete  so  that  the  Service 
is  satisfied  of  its  effectiveness  and  is 
assured  the  projects  will  be  completed. 
Such  a  monitoring  plan  should  include 
provisions  equivalent  to  the  following: 

•  Before  hinds  are  transferred  to  the 
appropriate  office  in  China  or  the 
lending  entity,  the  permittee  and  the 
appropriate  foreign  entity  should  agree 
on  a  detailed  budget,  work  plan,  and 
timetable  for  project  completion. 
Specific,  measurable  objectives  and  a 


schedule  for  progress  reports  should  be 
identified  for  each  project. 

•  Payments  should  be  made  in 
installments.  Each  payment  needs  to  be 
linked  to  actions  taken  toward 
completion  of  the  project{s). 

•  Subsequent  payments  should  be 
contingent  on  approval  of  progress 
reports  by  the  permittee. 

•  An  assessment  should  be  conducted 
annually  to  verify  progress  toward 
project  implementation. 

•  The  permittee  should  have 
permission  from  the  Chinese 
implementing  agency  or  lending  entity 
for  the  permittee,  an  authorized 
representative,  and  the  Service  to 
examine  records  and  to  make  site  visits 
to  funded  projects  at  least  annually  if 
needed. 

(c)  Funds  (import  or  loan  agreement 
money,  fund  raising  money,  and  net 
profits)  associated  with  the  import/ 
transfer  of  giant  pandas  should  be 
allocated  for  panda  conservation  as 
follows  (see  Primarily  Commercial 
Purposes  for  additional  discussion  of 
net  profits): 

•  A  significant  portion  of  the  funds 
should  be  used  for  in-situ  conservation 
projects  for  the  giant  panda  and  its 
habitat  in  China  as  listed  in  China's 
National  Plan,  National  Survey,  or 
Captive  Breeding  Plan. 

•  The  remaining  funds  should  be 
used  to  support  panda  conservation 
including  breeding  or  educational 
efforts  for  the  giant  panda  in  China  or 
additional  in-situ  projects  or,  if  the 
panda  originated  in  a  country  outside  of 
China,  panda  conservation  projects 
outside  of  China. 

•  In  the  event  that  funds  generated 
exceed  the  ability  of  the  Chinese  to 
apply  the  monies  to  priority  projects  or 
captive  breeding  in  China  at  any  one 
time,  then  funds  may  be  used  to  support 
breeding  efforts  for  the  giant  panda 
outside  China. 

•  The  allocation  of  funds  for  other 
uses  than  outlined  above  will  be 
considered  by  the  Service  if  compelling 
reasons  are  given. 

•  Any  change  in  allocation  of  funds 
once  a  permit  is  granted  would  be 
considered  an  amendment  and  would 
need  prior  approval  of  the  Service. 

2.  If  neither  the  payment  of  money 
nor  the  generation  of  revenue  are 
associated  with  the  import  or  transfer  of 
live  pandas,  the  applicant  should 
provide  information  to  the  Service  to 
show  convincingly  that  the  results  of 
the  proposed  activities  will  contribute 
significantly  to  the  conservation  of  the 
panda  in  the  wild. 

3.  Annual  reports  to  the  Service  will 
be  required,  which  should  give  an 
accounting  and  report  of  funds 


transferred  and  portions  of  the 
conservation  project  completed  (see 
Primarily  Commercial  Purposes  for 
further  reporting  requirements).  Copies 
of  reports  received  by  the  applicant 
from  the  recipient  of  funding  should  be 
included,  with  English  translations  if 
reports  are  not  in  Enghsh. 

The  policy  considerations  concerning 
the  enhancement  and  conservation 
benefits  in  this  Section  and  in  the 
related  sections  on  the  types  of  activities 
for  which  a  permit  can  be  issued — 
Scientific  Research,  Biological/ 
Scientific  Samples,  Captive  Breeding, 
and  Exhibition — would  be  used  by  the 
Service  relative  to  the  giant  panda  only. 
These  considerations  and  this  policy  are 
in  no  way  intended  to  apply  to  import 
permit  applications  for  other  species. 
All  such  applications  must  continue  to 
demonstrate  that  the  proposed  imports 
meet  the  applicable  requirements  of  the 
ESA  and  CITES  consistent  with  the 
conservation  status  of  the  particular 
species  in  question  and  the  best 
scientific  information  available  for  that 
species. 

Scientific  Research 

One  of  the  purposes  of  the  ESA  is  to 
provide  a  means  whereby  the 
ecosystems  upon  which  endangered  and 
threatened  species  depend  may  be 
conserved.  The  ESA  defines 
"conservation"  as  the  use  of  all  methods 
and  procedures  which  are  necessary  to 
bring  an  endangered  or  threatened 
species  to  the  point  it  no  longer  needs 
to  be  protected  by  the  ESA.  There  is  a 
great  need  for  scientific  research  on  the 
giant  panda,  both  in  the  wild  and  in 
captivity  to  help  achieve  this  goal.  If 
permits  are  issued  for  imports  of  live 
animals  for  a  combination  of  research 
and  captive  breeding,  the  proposed 
research  must  contribute  to  panda 
conservation  but  may  be  more  focused 
on  captive  populations. 

1.  The  applicant  must  provide 
information  to  show  that  the  research  is 
bona  fide,  meaning  research  that  is 
properly  designed  using  the  scientific 
method,  and  can  be  accomplished  with 
the  expertise  and  resources  available. 
This  should  include: 

•  Objectives  and  goals  should  be 
clearly  defined  in  the  research  protocol. 
Hypotheses  and  experimental  designs 
intended  to  test  them  should  be 
described.  Any  subsequent  substantive 
procedural  changes  and/or  additions 
must  be  pre-approved  by  the  Service. 
The  Service  will  review  changes  in  a 
timely  manner  so  as  not  to  disrupt  the 
research  as  applicable. 

•  Investigative  procedures  and 
research  protocols  should  be  described 
in  detail  or  referenced  as  published  in 
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a  recognized  refereed,  peer-review 
journal. 

•  Estimated  time  frames  need  to  be 
given. 

•  Research  should  not  be  duplicative 
unless  it  is  a  collaborative  effort,  or  if 
repetition  can  be  justified. 

•  The  results  of  the  research  would  be 
expected  to  identify,  evaluate,  or  resolve 
panda  conservation  problems  or 
contribute  to  the  basic  knowledge  of 
panda  biology  and  ecology  deemed 
important  to  the  survival  of  the  panda. 

•  The  research  results  would  likely  be 
published  in  a  recognized  refereed, 
peer-reviewed  scientific  journal. 

2.  The  applicant  must  nave  the 
expertise  and  resources  to  accomplish 
the  stated  objectives  of  the  proposed 
research,  and  describe  how  the  research 
would  not  conflict  in  any  way  directly 
or  indirectly  with  known  conservation 
programs  for  that  species.  For  research 
with  live  pandas: 

•  Research  should  be  recognized  as  a 
high  priority  activity  in  China's 
National  Plan,  National  Survey,  or 
Captive  Breeding  Plan. 

•  The  proposal  should  describe  how 
the  study  may  contribute  to  the 
conservation  of  the  giant  panda  in  the 
wild.  If  portions  of  the  research  are  in- 
situ,  the  research  must  be  a 
collaborative  effort  with  Chinese 
scientists.  For  any  ex-situ  portion  of  the 
research,  the  applicant  should  describe 
why  it  is  best  conducted  outside  China, 
and  how  any  information  gained  or 
methodologies  developed  will  be 
transferred  for  use  in  China,  including 
estimated  time  frames  of  transfers, 
training,  or  collaborative  efforts. 

•  Any  physically  invasive  procedures 
to  be  used  or  any  behavioral 
modifications  anticipated  as  part  of 
research  activities  should  be  described. 

•  The  permittee  must  provide  an 
annual  report  summarizing  research 
activities  associated  with  the  purposes 
of  the  permit,  including  a  brief 
description  of  each  project,  a  copy  of 
protocols  developed  and  methodologies 
used,  a  summary  of  data  collected  with 
a  discussion  of  results  and  copies  of 
published  papers  resulting  from  the 
research.  The  report  must  also  indicate 
whether  the  research  resulted  in  the 
development  of  protocols  or  other 
methodologies,  if  the  products  were 
transferred  to  the  Chinese  government, 
and  how  they  have  been  or  will  be  used 
for  giant  panda  conservation. 

3.  If  live  pandas  are  going  to  be  on 
exhibition  at  any  time  during  the  term 
of  the  research  project,  the  following 
should  be  addressed: 

•  The  applicant  should  provide 
protocols  outlining  how  the  research 
and  exhibition  will  be  monitored  to 


ensure  that  having  the  pandas  on 
exhibit  is  not  interfering  with  the 
research  or  biasing  data.  In  lieu  of 
submitting  the  protocol,  the  applicant 
may  cite  the  protocols  of  the  AZA  Giant 
Panda  SSP  or  other  relevant  breeding 
plan. 

•  The  applicant  must  have  adequate 
facilities  to  conduct  the  research  and 
provide  information  on  alternative 
facilities  to  house  the  pandas  away  from 
public  exhibition  in  case  it  is  found  that 
exhibition  interferes  with  the  research. 
The  off-exhibit  space,  in  addition, 
should  be  large  enough  to  provide  an 
adequate  exercise  area  should  panda(S) 
need  to  be  housed  there  on  a  long  term 
basis. 

Biological/Scien  tific  Samples 

Permits  for  import  of  panda  biological 
samples  can  be  issued  for  scientific 
research  (including,  but  not  limited  to, 
genetic  research,  monitoring  of  health 
status  and  diagnosis  of  disease  or  other 
pathological  conditions,  physiological 
and  behavioral  research,  assessment  of 
contaminant  loads,  and  gene  banking). 

For  research  involving  biological 
samples,  the  applicant  should  have  the 
expertise  and  resources  to  accomplish 
the  stated  objectives: 

•  Salvaged  specimens  (i.e.,  those 
obtained  from  animals  that  have  died  of 
natural  causes;  naturally  shed  hair; 
deposited  scent  gland  secretions)  should 
be  obtained  without  harassing  any  live 
animals,  and  collection  must  be 
authorized  by  the  MOF,  MOC,  or  the 
Project  Office  or  the  ovraer  of  the  panda 
if  not  owned  by  China. 

•  Any  invasive  sampling  or  sample 
collection  involving  restraint  of  the 
animals  should  be  done  by  qualified 
personnel  (as  determined  by  the 
applicant),  preferably  veterinarians, 
with  appropriate  training  and 
experience  in  capture,  restraint,  and 
sample  collection,  so  as  not  to  result  in 
death  or  injury  of  animals.  Collection  of 
samples,  including  semen  specimens, 
that  involve  the  use  of  general 
anesthesia  generally  may  be  imported  if 
collected  by  individuals  who  possess 
appropriate  expertise  in  anesthesia  of 
giant  pandas  so  that  risk  to  the  animals 
is  minimized,  and  in  the  case  of  semen, 
persons  collecting  specimens  should 
also  possess  appropriate  expertise  in 
electro-ejaculation  techniques  for  giant 
pandas.  Invasive  sampling  or  sample 
collection  involving  restraint  of  wild 
pandas,  including  semen  collection,  is 
limited  generally  to  situations  resulting 
from  capture  activities  conducted  for 
another  purpose  approved  by  MOF 
authorities  and  should  not  involve  any 
type  of  remuneration  for  the  collection 
of  the  samples.  Animals  should  not  be 


captured  for  the  sole  purpose  of 
collecting  samples. 

•  The  results  of  research  conducted 
with  imported  specimens  must  be 
reported  to  the  Service  at  least  annually: 
a  report  should  include  copies  of  any 
scientific  publications  produced.  The 
report  should  contain  information  on 
the  number  and  type  (e.g.,  blood,  hair, 
skin  biopsy)  of  samples  imported, 
specific  source/location  from  which 
each  sample  was  collected  (if  more  than 
one  was  authorized),  and  brief 
observations  on  the  effects  of  sampling 
on  the  animals.  The  report  should  also 
indicate  whether  the  research  resulted 
in  the  development  of  protocols  or  other 
methodologies,  if  the  products  were 
transferred  to  the  Chinese  government, 
and  how  they  have  been  or  will  be  used 
for  giant  panda  conservation. 

•  Permits  to  import  samples  to 
monitor  or  determine  reproductive 
status  or  to  import  semen  for  use  in 
captive  breeding  may  be  issued.  Imports 
of  semen  from  China  should  be 
coordinated  with  China's  Captive 
Breeding  Plan,  the  AZA  Giant  Panda 
SSP.  or  other  coordinated  panda 
conservation  plan  approved  by  the 
Ser\'ice.  Imports  of  semen  from 
countries  other  than  China  must  also  be 
done  in  accordance  AZA's  Giant  Panda 
SSP  (or  other  plan)  but  may  not  require 
specific  written  approval  from  China. 

•  The  import  or  export  of  urine,  feces, 
and  synthetic  DNA,  when  collected  in  a 
manner  that  does  not  involve  the 
capture,  detention,  or  killing  of 
protected  wildlife,  does  not  require  a 
permit  from  the  Service.  The  CITES 
Management  Authority  of  any  exporting 
or  importing  country  should  be 
contacted  to  meet  any  requirements  it 
may  have. 

Captive  Breeding 

Any  captive  breeding  conducted  with 
imported  pandas  needs  to  benefit  panda 
conservation  by  supplementing  the 
breeding  program  in  China  to  achieve  a 
self-sustaining  captive  population  (as 
outlined  in  the  MOC/CBSG  Workshop 
report),  and  typically  provide  a  source 
of  funds  for  panda  conservation  in  the 
wild.  There  may  be  a  need  to  maximize 
the  use  of  pandas  currently  held  in 
captivity  that  are  not  essential  to 
China's  Captive  Breeding  Plan.  The 
Service  expects  that  most  of  the  pandas 
made  available  for  import  into  the 
United  States  will  be  ones  that  have  not 
successfully  bred  in  China.  Thus,  at  this 
time,  the  Service  finds  that  captive 
breeding  for  the  sole  purpose  of 
producing  offspring  is  not  sufficient  to 
satisfy  the  enhancement  requirement  of 
the  ESA.  This  policy  therefore  stresses 
the  need  for  any  permit  applications 
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involving  captive  breeding  to  include  a 
research  component  that  will  benefit 
panda  conservation. 

1.  If  the  applicant  intends  to  conduct 
captive  breeding  of  imported  pandas,  in 
addition  to  the  research  requirements, 
the  applicant  should  provide  sufficient 
information  to  demonstrate  the 
necessity  of  importing  pandas  for 
captive  breeding: 

•  Enhancement  may  be  partially 
satisfied  through  captive  breeding  if  it 
can  be  convincingly  shown  that  results 
will  be  used  to  study  and/or  manage 
giant  pandas  in  a  way  that  contributes 
to  panda  conservation.  The  application 
or  request  will  be  expected  to  include  a 
research  component  aimed  at  increasing 
reproductive  success  especially  if  the 
animals  involved  have  a  history  of  being 
non-breeding  animals.  It  is  expected 
that  requests  to  import  live  giant  pandas 
for  captive  breeding  will  also  include 
other  enhancement  activities,  such  as 
the  generation  of  funds  for  panda 
conservation  in  the  wild. 

•  The  proposed  captive  breeding 
should  be  part  of  a  coordinated  panda 
conservation  effort  designed  to 
complement  conservation  efforts  for  the 
wild  panda  population  and  the 
applicant  must  actively  participate  in 
the  AZA's  Giant  Panda  SSP  or  a  similar 
plan  approved  by  the  Service. 

•  The  captive  breeding  program 
should  coordinate  with  China's  Captive 
Breeding  Plan  and  should  demonstrate 
how  it  will  contribute  to  the 
preservation  of  the  panda's  gene  pool 
[i.e.,  retention  of  maximum  genetic 
diversity).  The  choice  of  individuals  to 
be  imported  should  be  based  on 
scientific  management  of  the  captive 
populations  with  genetic  and 
demographic  criteria  used  to  determine 
mating  pairs. 

•  Applications  for  panda  movements 
should  describe  how  the  study  would 
contribute  to  the  conservation  of  the 
giant  panda  in  the  wild  or  in  captivity, 
and  how  any  information  gained  or 
methodologies  developed  will  be  for  use 
in  China,  including  estimated  time 
frames  of  transfers,  training,  or 
collaborative  efforts. 

2.  The  applicant  should  provide 
information  to  show  that  he/she  has  the 
expertise  and  resources  to  accomplish 
the  stated  objectives: 

•  The  applicant  should  submit  a 
detailed  breeding  protocol  that  outlines 
when  male  and  females  will  be  paired 
for  breeding,  how  females  and  males 
will  be  visually  and  physically 
separated  and/or  managed  together, 
with  layout  of  facilities  and  protocols 
for  rearing  potential  young.  In  lieu  of 
submitting  the  protocol,  the  applicant 
could  show  they  are  using  the  protocol 


of  the  AZA  Giant  Panda  SSP.  However, 
the  Service  will  still  request  submission 
of  facility  and  exhibit  information  in  the 
form  of  photographs,  diagrams  and 
written  description  with  each 
application. 

•  Artificial  insemination  or  any  other 
physically  invasive  procedures  should 
be  described,  and  any  subsequent 
substantive  procedural  changes  and/or 
additions  must  be  pre-approved  by  the 
Service. 

•  The  permittee  must  provide 
quarterly  updates  and  an  annual  report 
summarizing  breeding  and  research 
activities,  including  a  copy  of  protocols 
developed  and  methodologies  used,  a 
summary  of  data  collected  with  a 
discussion  of  results,  and  copies  of  any 
published  papers.  The  report  should 
also  indicate  whether  the  activities 
resulted  in  the  development  of  protocols 
or  other  methodologies,  if  such  products 
were  transferred  to  the  Chinese 
government,  and  how  they  have  been  or 
will  be  used  for  giant  panda 
conservation. 

3.  If  pandas  are  going  to  be  on 
exhibition  at  any  time  during  the 
captive-breeding  loan: 

•  The  applicant  should  provide 
protocols  outlining  how  the  captive 
breeding,  its  research  component,  and 
exhibition  will  be  monitored  to  ensure 
that  having  the  pandas  on  exhibit  does 
not  interfere  with  captive  breeding  and/ 
or  its  research  component. 

•  The  applicant  must  have  adequate 
facilities  to  conduct  the  captive 
breeding  and  its  research  and  provide 
information  on  alternative  facilities  to 
house  the  pandas  away  from  public 
exhibition  in  case  it  is  found  that  the 
exhibition  interferes  with  the  captive 
breeding  or  research.  The  off-exhibit 
area  should  provide  sufficient  space  for 
exercise  should  pandas  need  to  be 
housed  there  long  term. 

•  The  applicant  must  consent  to  the 
movement,  substitution,  or  transfer  of 
any  panda  to  another  approved 
institution  if,  in  the  judgment  and  at  the 
request  of  the  Chinese  government  or 
the  SSP  Panda  Coordinator,  such  action 
is  needed  to  maximize  successful 
captive-breeding  opportunities. 

Exhibition 

1.  The  import  of  giant  pandas  for  the 
sole  purpose  of  educational  exhibition 
would  not  be  sufficient  to  satisfy 
enhancement  requirements.  The  Service 
expects  institutions  importing  giant 
pandas  to  educate  the  U.S.  public  about 
the  ecological  role  and  conservation 
needs  of  the  giant  panda,  but  will  not 
consider  this  as  an  adequate 
justification  for  issuing  a  permit. 
However,  if  an  applicant  is  developing 


a  panda  conservation  education 
program  that  would  be  transferable  to 
the  Chinese  government,  or  is 
developing  a  program  specifically  for 
use  in  China,  particularly  in  localities 
near  giant  panda  habitat  and  reserves, 
the  Service  will  consider  this  project  as 
part  of  a  coordinated  conservation  effort 
in  making  its  enhancement  finding. 

•  Educational  programs  in  China 
should  be  aimed  at  local  people,  school 
children,  panda  researchers  (field  and 
captive),  reserve  biologists,  and 
managers  and  should  be  in  conjunction 
with  the  full  cooperation  of  the  Chinese 
authorities. 

•  Educational  activities  or  projects 
should  be  described  in  detail,  including 
samples  of  the  kinds  of  educational 
materials  to  be  used  and  a  description 
of  evaluation  methods. 

•  The  messages  conveyed  through  the 
educational  program  should  stress 
historical  and  contemporary  impacts  on 
the  status  of  the  giant  panda  in  the  wild 
and  conservation  efforts  that  might  be 
required  to  halt  the  species'  decline  and 
degradation  of  its  habitat. 

2.  Educational  displays  would  only  be 
allowed  as  an  ancillary  component  of  a 
research  or  research/captive-breeding 
program.  However,  if  an  applicant 
intends  to  exhibit  the  panda(s). 
educational  display(s)  should  be 
developed  and  implemented  to  educate 
the  U.S.  public  about  the  ecological  role 
and  conservation  needs  of  the  giant 
panda.  Specifically,  the  import  of 
pandas  solely  for  exhibition  loans  is 
discouraged. 

Primarily  Commercial  Purposes 

With  regard  to  the  determination  of 
whether  an  import  of  giant  pandas  is  not 
to  be  used  for  primarily  commercial 
purposes,  the  Service  will  utilize  the 
following  policy. 

1.  Resolution  Conf.  5.10  of  the 
Conference  of  Parties  to  CITES  provides 
that: 

•  The  nature  of  the  transfer  of 
specimens  between  the  owner  in  the 
country  of  export  and  the  recipient  in 
the  country  of  import  may  be 
commercial.  It  is  the  intended  use  of  the 
specimens  in  the  country  of  import  that 
must  not  be  for  primarily  commercial 
purposes,  and  it  is  the  responsibility  of 
the  recipient  country's  Management 
Authority  to  make  this  determination. 

•  There  may  be  some  commercial 
aspects  of  that  use.  but  the  non- 
commercial uses  must  predominate  in 
order  to  be  deemed  primarily  non- 
commercial. 

2.  Any  public,  private,  non-profit,  or 
commercial  (profit-making)  institutions, 
organizations,  and  agencies  will  receive 
consideration  for  applications  for  the 
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importation  of  pandas.  The  Service's 
general  regulations  at  50  CFR  10.12 
define  "public"  institutions  as  those 
that  "*   *   *  are  open  to  the  general 
public  and  are  either  established, 
maintained,  and  operated  as  a 
government  service,  or  are  privately 
endowed  and  organized  but  not 
operated  for  profit."  Although 
commercial  organizations  may  also 
choose  to  apply  for  an  import  permit, 
the  orientation  of  such  organizations  to 
carry  out  transactions  in  the  pursuit  of 
gain  or  profit  would  make  it  more 
difficult  for  the  Service  to  find  that  the 
specimen  proposed  for  import  is  not  to 
be  used  primarily  for  commercial 
purposes.  As  in  all  cases,  the  burden 
rests  with  the  applicant  to  show  that 
this  CITES  requirement  is  satisfied. 

3.  The  Service's  policy  is  that  all  net 
profits  should  be  used  for  panda 
conservation  in  China,  with  a  significant 
portion  of  such  funds  being  used  for  in- 
situ  conservation  (see  Enhancement  and 
Conservation  Benefits  of  Specific 
Projects).  Net  profits  include  all  funds 
or  other  valuable  considerations 
(including  enhanced  value  of  common 
stock  shares)  received  or  attained  by  an 
institution  or  related  organization 
(including  any  commercial  parent 
organization  of  the  applicant,  but  not 
including  uiu-elated  private  entities, 
such  as  hotels,  not  associated  with  the 
applicant)  as  a  result  of  the  panda 
import,  to  the  extent  that  such  funds  or 
other  valuable  considerations  exceed 
the  reasonable  ex])enses  that  are 
properly  attributable  to  the  proposed 
activities  (e.g.,  exhibition). 

•  Reasonable  expenses  would 
include,  but  are  not  limited  to,  the 
following:  Facility  construction  if 
amortized  for  the  entire  proposed  length 
of  stay  for  the  imported  animal(s);  cost 
of  the  importation  agreement;  facility 
maintenance;  and  direct  labor  and 
operating  expenses  and  supplies  needed 
for  the  care  of  the  pandas  and  necessary 
to  conduct  research  or  research/captive- 
breeding  activities  that  have  been 
identified  in  the  application. 

•  In  making  decisions  on  panda 
import  permit  applications,  the 
Service's  goal  would  be  to  maximize 
funds  going  back  to  conservation 
projects  in  China  and,  as  such,  costs 
associated  with  ordinary  operations, 
such  as  advertising,  general  personnel 
costs,  general  legal  expenses  (not 
directly  related  to  the  panda  import), 
would  not  be  considered  reasonable 
expenses  unless  they  can  be  shown  to 
be  necessary  to  sustain  the  conservation 
purpose  of  the  import. 

•  Collection  of  revenues  generated  by 
import  of  the  panda  by  the  importing 
institution  (e.g.,  gate  receipts,  food  and 


drink  sales,  tourist  souvenirs),  either  for 
its  own  use  or  for  the  use  of  other 
organizations,  for  purposes  other  than 
those  previously  described  ordinarily 
would  be  judged  to  be  a  primarily 
commercial  activity,  as  would  the  use  of 
revenues  for  profit-making  purposes. 

•  Monitoring  of  visitation  and  other 
means  of  tracking  monies  earned  as  a 
result  of  panda  activities  should  be 
employed  by  the  institution  to  assist  in 
gathering  data  used  to  calculate  net 
profits. 

4.  Each  applicant  for  a  panda  import, 
in  satisfying  the  applicable 
requirements  of  50  CFR  subchapter  B, 
must  submit  a  detailed  plan  for  the 
allocation  of  all  funds  raised  in  excess 
of  expenses  (net  profits),  as  a  result  of 
the  panda  import.  The  application 
should  also  include  a  statement  from  a 
licensed,  independent  certified  public 
accountant  stating  that  the  applicant's 
internal  accounting  system  is  sufficient 
to  account  for  and  track  funds  generated 
directly  by  the  panda  import,  and  for 
the  subsequent  disbvirsement  of  funds. 

5.  Each  recipient  of  a  permit  to  import 
pandas  is  required,  in  accordance  with 
50  CFR  13.45,  to  submit  an  annual 
report  to  the  Service  as  a  condition  of 
the  permit.  The  annual  report  must 
contain  a  full  accounting  of  all  funds 
raised  directly  by  the  institution  or 
related  organization,  the  reasonable 
expenses  incurred  and  the  portion  of  the 
funds  raised  that  is  in  excess  of  these 
expenses,  and  what  portion  of  these 
funds  are  to  be  disbursed  for  giant 
panda  conservation  projects  or  activities 
as  outlined  in  the  prior  section. 
Enhancement  and  Conservation  Benefits 
of  Specific  Projects.  A  description  of  the 
method  used  to  calculate  net  profits  and 
categories  of  expenses  and  revenues 
(including  enhanced  stock  value,  if 
applicable)  must  also  be  included  in  the 
report. 

•  The  report  should  include  names  of 
people  involved,  location  of  the 
activities,  a  brief  description  of  each 
project  and  assessment  of  project 
implementation,  and  the  amount  and 
use  of  money  being  provided  the 
project. 

•  Conservation  projects  other  than 
those  projects  presented  in  the 
application  must  receive  approval  from 
the  Service  prior  to  allocating  funds. 

•  If  applicants  wish  to  protect  the 
specific  dollar  amounts  submitted  in 
their  annual  report  from  disclosure 
under  the  Freedom  of  Information  Act, 
they  should  indicate  this  in  the  report 
along  with  a  reasonable  justification  to 
withhold  confidential  business 
information. 

These  policy  considerations  would  be 
used  by  the  Service  only  for 


determining  whether  panda  imports  are 
primarily  commercial  in  nature.  They 
are  not  intended  to  apply  to  Appendix- 
I  import  permit  applications  for  other 
species.  All  such  applications  must 
continue  to  demonstrate  that  the 
proposed  import  meets  the  general 
requirements  of  CITES  Article  III  to 
satisfy  the  "not  to  be  used  for  primarily 
commercial  purposes"  test. 

Suitability  of  Facilities  a'nd  Care 

Under  CFTES,  the  Service  must  be 
"satisfied  that  the  proposed  recipient  of 
a  living  specimen  (to  be  imported)  is 
suitably  equipped  to  house  and  care  for 
it."  Under  the  regulations  implementing 
the  ESA,  the  Service  must  determine 
that  the  applicant  has  "*   •   *  The 
expertise,  facilities,  or  other  resources 
*   *   •  to  successfully  accomplish  the 
objectives*   *   *"  To  aid  in  satisfying 
these  requirements,  applicants  should 
provide  the  following  information  in 
addition  to  the  information  required  in 
50  CFR  17.22: 

•  Copies  of  protocols  for  monitoring 
general  health  and  behavior.  In  lieu  of 
new  protocols,  an  applicant  may  submit 
copies  of  protocols  recommended  by  a 
coordinated  panda  conservation  effort, 
including  the  AZA  Giant  Panda  SSP. 

•  Diagrams  and  photographs  clearly 
depicting  all  enclosures  where  the 
panda  may  be  housed,  including  any 
off-exhibit  areas  and  panda  holding 
area(s)  in  relation  to  other  facilities. 

•  Information  to  demonstrate  the 
applicant  has  adequately  consulted  with 
other  facilities  that  have  successfully 
held  pandas  in  recent  years,  that  the 
applicant  has  facihty  features  that 
address  the  National  Zoological  Park's 
recommended  measures  for  giant  panda 
care  and  facilities,  and  that  zoo  staff, 
especially  keepers  and  veterinarians, 
have  had  proper  training  and  experience 
to  care  for  pandas. 

•  Approval  of  facilities  by  the 
Chinese  or  appropriate  authority  in  the 
lending  countJ7,  if  such  a  stipulation 
has  been  made  in  a  contractual 
agreement. 

Transfer  of  Pandas  to  Other  Entities 
Within  the  United  States 

Transfer  of  pandas  already  in  the 
United  States  may  be  allowed  as  part  of 
a  scientific  research  or  research/captive- 
breeding  program  but  should  address  all 
of  the  considerations  noted  in  this 
policy.  Pandas  may  be  displayed  as  long 
as  it  does  not  interfere  with  breeding  or 
research.  The  proposed  recipient  of  the 
panda  transferred  between  states  will 
need  to  apply  for  and  receive  an 
interstate  commerce  permit  under  the 
ESA  prior  to  the  transfer  since  the 
recipient  would  potentialh  gain 
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financially  by  having  pandas  at  their 
facility  and/or  are  being  held  under  a 
loan  (e.g..  lease-hold  agreement)  from 
China  or  other  lending  entity.  The 
proposed  recipient  of  the  panda  will 
need  to  provide  all  the  information 
required  by  the  ESA,  its  regulations,  and 
this  policy  in  order  for  the  Service  to 
make  its  findings  prior  to  issuance  of  a 
permit.  The  Service  wfill  faciHtate,  to  the 
extent  possible,  the  transfer  of  animals 
within  the  United  States  w^hen  it  is  part 
of  a  coordinated  research  or  research/ 
breeding  program.  If  the  receiving 
institution  has  a  panda  permit  on  file 
with  the  Service,  it  can  reference  the 
permit  number  and  information  in  this 
file,  and  provide  any  new  information 
for  the  Service  to  review  in 
consideration  of  an  interstate  commerce 
permit.  Because  applications  will  be 
published  in  the  Federal  Register,  the 
applicant  will  need  to  allow  at  least  90 
days  for  processing.  Since  transfers 
must  also  have  the  prior  approval  of  the 
Chinese  government  or  the  entity  that 
owns  the  animals,  a  permittee  must 
have  prior  approval  of  the  Service  to 
transfer  pandas  within  a  state,  and  the 
proposed  recipient  should  address  all  of 
the  considerations  noted  in  this  policy. 
The  number  of  times  an  individual 
panda  is  transferred  within  the  United 
States  will  be  closely  monitored  by  the 
Service  to  protect  the  overall  health  and 
well-being  of  the  animal. 

This  notice  was  prepared  under  the 
authority  of  the  Endangered  Species  Act 
of  1973,  as  amended  (16  U.S.C.  1531  et 
seq.). 

Dated:  June  22,  1998. 
Jamie  Rappaport  Gark, 
Director.  U.S.  Fish  and  Wildlife  Service. 
[FR  Doc,  98-23074  Filed  8-26-98;  8:45  am] 

BILUNQ  CODE  43ia-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[MT-921 -08-1 320-01;  NOM  86601] 

Coal  Lease  Offering 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  coal  lease  offering  by 
sealed  bid:  NDM  86601— Knife  River 
Corporation. 

U.S.  Department  of  the  Interior, 
Bureau  of  Land  Management,  Montana 
State  Office,  Granite  Tower  Building, 
222  North  32nd  Street,  P.O.  Box  36800. 
Billings.  Montana  59107-6800. 

Notice  is  hereby  given  that  the  coal 
resources  in  the  lands  described  below 
in  Mercer  County,  North  Dakota,  will  be 


offered  for  competitive  lease  by  sealed 
bid.  This  offering  is  being  made  as  a 
result  of  an  application  filed  by  Knife 
River  Corporation,  in  accordance  with 
the  provisions  of  the  Mineral  Leasing 
Act  of  1920  (41  Stat.  437;  30  U.S.C.  181- 
287),  as  amended. 

An  Environmental  Assessment  of  the 
proposed  coal  development  and  related 
requirements  for  consultation,  public 
involvement,  and  hearing  have  been 
completed  in  accordance  with  43  CFR 
3425.  The  results  of  these  activities  were 
a  finding  of  no  significant 
environmental  impact. 

The  tract  will  be  leased  to  the 
qualified  bidder  of  the  highest  cash 
amount  provided  that  the  high  bid 
meets  the  fair  market  value  of  the  coal 
resource.  The  minimum  bid  for  the  tract 
is  $100  per  acre,  or  fraction  thereof.  No 
bid  that  is  less  than  $100  per  acre,  or 
fraction  thereof,  will  be  considered.  The 
minimum  bid  is  not  intended  to 
represent  fair  market  value.  The  fair 
market  value  will  be  determined  by  the 
authorized  officer  after  the  sale. 

Coal  Offered:  The  coal  resource  to  be 
offered  consists  of  all  recoverable 
reserves  in  the  following-described 
lands  located  approximately  2.5  miles 
south  of  the  town  of  Beulah,  North 
Dakota: 

T  143  N.,  R.  88  E.,  5th  P.M.. 

Sec,  24:  NWV«NWV4,  S'/iNWV«.  SWVa, 

SV2SEV4, 

Containing  360  acres,  Mercer  County, 
North  Dakota. 

There  are  three  principal  minable  coal 
seams  in  the  tract.  They  are  the  School 
House,  Upper  Beulah-Zap,  and  Lower 
Beulah-Zap.  The  tract  contains  an 
estimated  6.21  million  tons  of 
recoverable  reserves. 

The  School  House  seam  averages  5.8 
feet  in  thickness.  Coal  quality,  as 
received,  averages  6,643  BTU/lb.,  36.66 
percent  moisture,  10.43  percent  ash,  and 
1.24  percent  sulfur. 

The  Upper  Beulah-Zap  seam  averages 
ciO.9  feet  in  thickness.  Coal  quality,  as 
received,  averages  6,776  BTU/lb.,  38.52 
percent  moisture.  5.94  percent  ash.  and 
0.49  percent  sulfur. 

The  Lower  Beulah-Zap  seam  averages 
3.5  feet  in  thickness.  Coal  quality,  as 
received,  averages  6,717  BTU/lb.,  38.27 
percent  moisture,  7.32  percent  ash,  and 
0,76  percent  sulfur. 

Rental  and  Royalty:  A  lease  issued  as 
a  result  of  this  offering  will  provide  for 
payment  of  an  annual  rental  of  $3  per 
acre,  or  fraction  thereof,  and  a  royalty 
payable  to  the  United  States  of  12.5 
percent  of  the  value  of  the  coal  mined 
by  surface  methods  and  8.0  percent  of 
the  value  of  the  coal  mined  by 
underground  methods.  1  he  value  of  the 


coal  shall  be  determined  in  accordance 
with  43  CFR  3485,2, 

Date:  The  lease  sale  will  be  held  at  10 
a.m.,  Wednesday,  September  30,  1998, 
in  Side  B  of  the  Conference  Room  on  the 
Sixth  Floor  of  the  Granite  Tower 
Building  at  the  above  address. 

Sealed  Bids:  Sealed  bids  must  be 
submitted  on  or  before  9  a.m.. 
Wednesday.  September  30.  1998.  to  the 
cashier.  Bureau  of  Land  Management, 
Montana  State  Office,  Second  Floor, 
Granite  Tower  Building,  222  North  32nd 
Street,  P.O.  Box  36800,  Billings. 
Montana  59107-6800.  The  bids  should 
be  sent  by  certified  mail,  return  receipt 
requested,  or  be  hand-delivered.  The 
cashier  will  issue  a  receipt  for  each 
hand-delivered  bid.  Bids  received  after 
that  time  will  not  be  considered. 

SUPPLEMENTAL  INFORMATION:  Bidding 
instructions  for  the  offered  tract  are 
included  in  the  Detailed  Statement  of 
Lease  Sale.  Copies  of  the  statement  and 
the  proposed  coal  lease  are  available  at 
the  Montana  State  Office.  Casefile 
documents  are  also  available  for  public 
inspection  at  the  Montana  State  Office. 

Dated:  August  20. 1998. 
John  E.  Moorfaouse, 

Acting  State  Director. 

IFR  Doc.  98-22974  Filed  8-26-98;  8:45  am] 

BILUNG  CODE  4310-ON-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-01 0-08-1 020-00] 

New  Mexico  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  council  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5  U.S.C. 
Appendix  1,  The  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM),  announces  a  meeting  of  the  New 
Mexico  Resource  Advisory  Council 
(RAC).  The  meeting  will  be  held  on 
October  1  and  2, 1998  at  the  Amberley 
Suites  Hotel,  7620  Pan  American  NE, 
Albuquerque,  NM  87109. 

The  meeting  on  Thursday  October  1 
starts  at  8:30  a.m.,  and  the  meeting  on 
Friday  October  2  starts  at  8:00  a.m.  The 
agenda  for  the  RAC  meeting  includes 
agreement  on  the  meeting  agenda,  any 
RAC  comments  on  the  draft  summary 
minutes  of  the  last  RAC  meeting  on  July 
30  and  31,  1998  in  Taos,  NM.,  BLM 
Field  Office  Managers  presentations. 
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Watershed  presentation  and  discussion, 
presentation  and  discussion  on 
Standard  and  GuideHnes  EIS,  DEIS 
hearings,  and  allotment  assessment 
process,  select  next  meeting  location, 
dates  and  develop  draft  agenda  items, 
RAC  assessment  of  the  meeting  and  a 
presentation  and  discussion  on 
McGregor  Range  DEIS  and  other  items 
as  appropriate.  The  RAC  meetings  is 
open  to  the  public. 

The  time  for  the  public  to  address  the 
RAC  is  on  the  Thursday,  October  1, 
1998,  from  3:00  p.m.  to  5:00  p.m.  The 
RAC  may  reduce  or  extend  the  end  time 
of  5:00  p.m.  depending  on  the  number 
of  people  wishing  to  address  the  RAC. 
The  length  of  time  available  for  each 
person  to  address  the  RAC  will  be 
established  at  the  start  of  the  public 
comment  period  and  will  depend  on 
how  many  people  there  are  that  wish  to 
address  the  RAC.  At  the  completion  of 
the  public  comments  the  RAC  may 
continue  discussion  on  its  Agenda 
items.  The  meeting  on  October  2,  1998, 
will  be  from  8:00  a.m.  to  4:00  p.m.  The 
end  time  of  4:00  p.m.  for  the  meeting 
may  be  changed  depending  on  the  work 
remaining  for  the  RAC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Armstrong,  New  Mexico  State 
Office.  Planning  and  Policy  Team, 
Bureau  of  Land  Management,  1474 
Rodeo  Road.  P.O.  Box  27115.  Santa  Fe, 
New  Mexico  87502-0115.  telephone 
(505)  438-7436. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Resource  Advisory 
Council  is  to  advise  the  Secretary  of  the 
Interior,  through  the  BLM,  on  a  variety 
of  planning  and  management  issues 
associated  with  the  management  of 
public  lands.  The  Council's 
responsibilities  include  providing 
advice  on  long-range  planning, 
establishing  resource  management 
priorities  and  assisting  the  BLM  to 
identify  State  and  regional  standards  for 
rangeland  health  and  guidelines  for 
grazing  management.  , 

Dated:  August  21, 1998. 
M.J.  Chavez, 
State  Director. 

[FR  Doc.  98-22972  Filed  8-26-98;  8:45  am) 
BtLUNG  CODE  4310-FB-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ES-930-08-1 31 0-00-241  A;  MSES  48204] 

Mississippi;  Proposed  Reinstatement 
of  Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97—451,  a  petition  for  reinstatement  of 


oil  and  gas  lease  MSES  48204,  Greene 
County,  Mississippi,  was  timely  filed 
and  accompanied  by  all  required  rentals 
and  royalties  accruing  from  December  1, 
1997,  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royahies  at  rates  of  $10  per  acre  and 
16^/3  percent.  Payment  of  $500  in 
administrative  fees  and  a  $125 
publication  fee  has  been  made. 

The  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease  effective 
December  1.  1997.  subject  to  the  original 
terms  and  conditions  of  the  lease  and 
the  increased  rental  and  royalty  rates 
cited  above.  This  is  in  accordance  with 
section  31(d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920.  as  amended  (30 
U.S.C.  188(d)  and  (e)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Gina  Goodwin  at  (703)  440-1534. 

Dated:  August  19,  1998. 
Gwen  W.  Mason. 
Associate  State  Director. 
(FR  Doc.  98-23043  Filed  8-26-98;  8:45  am) 
BILUNG  CODE  4310-GJ-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
ICA-01 0-1 430-01;  GAGA  28617] 

Termination  of  Classification  of  Public 
Land  for  Recreation  and  Put>lic 
Purposes  and  Opening  Order; 
California 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice. 

SUMMARY:  This  notice  terminates,  in  its 
entirety,  the  classification,  dated  March 
15,  1994.  which  classified  public  land 
for  lease  for  recreation  and  public 
purposes  pursuant  to  the  Recreation  and 
Public  Purposes  Act  of  June  14. 1926,  as 
amended  (43  U.S.C.  869  et  seq.).  The 
land  will  be  opened  to  the  operation  of 
the  public  land  laws  including  the 
mining  laws,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  The  land  has  been  and 
remains  open  to  the  operation  of  the 
mineral  leasing  laws. 
EFFECTIVE  DATE:  August  27,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosahnda  Estrada,  BLM  Bakersfield 
Field  Office.  3801  Pegasus  Drive, 
Bakersfield.  California  93308;  telephone 
number  (805)  391-6126. 
SUPPt-EMENTARY  INFORMATION:  On  March 
15,  1994.  the  lands  described  below 
were  classified  as  suitable  for  lease 


pursuant  to  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C. 
869.  869-1  to  869-^)  and  the  land  was 
segregated  from  appropriation  under  the 
public  land  laws  and  the  general  mining 
laws: 

All  that  land  located  in  Section  7 
encompassing  a  portion  of  Lots  7  and  10.  and 
a  portion  of  NWV.NW'^N'EViNW'*. 
Township  27  South.  Range  33  East.  M.D..M.. 
Kern  County,  California,  described  as 
follows: 

Beginning  at  the  BLM  BC  marked  for  the 
West  v,fe  comer  of  Sections  6  and  7  of  said 
Township  27  South,  said  BLM  BC  also  being 
the  POI.VT  OF  BEGINNING,  thence  the 
following  nine  courses: 

1.  North  89°41'00"  East  along  the  North 
line  of  said  Section  7  39.33  feet; 

2.  South  03°05'49"  East  193.16  feet; 

3.  South  73''47'28"  West  215.26  feet, 

4.  South  70*08'42"  West  48.36  feet; 

5.  South  53°39'35"  West  60.09  feet; 

6.  South  49''07'O4"  West  92.21  feet; 

7.  North  01°02'08"  West  32.75  feet  to  a 
BLM  BC  prof)erty  comer; 

8.  Continuing  North  01"02'08"  West  330.63 
feet  to  the  North  line  of  said  Section  7  and 

a  BLM  BC: 

9.  North  89°41'00"  East  327.12  feet  to  the 
POINT  OF  BEGINNING. 

Kern  County.  California 

Containing  Approximately  2.18  acres  a 
portion  of  AP  #348-060-03.' 

By  letter  dated  December  28.  1994, 
the  Kern  County  Sheriffs  Search  and 
Rescue  voluntarily  withdrew  their 
application  submitted  August  15, 1991 
for  Recreation  and  Public  Purposes  lease 
of  the  above  described  public  lands. 

Purpose  to  the  Federal  Land  Policy 
and  Management  Act  of  1976,  as 
amended  (43  U.S.C.  1701  et  seq.),  and 
the  regulations  contained  in  43  CFR 
2091.7-l(b)(l)(iii),  the  classification, 
dated  March  15,  1994.  which  classified 
the  above  described  public  land  for 
lease  for  recreation  and  public  purposes, 
is  hereby  terminated  in  its  entirety. 

At  10  a.m.  on  August  27.  1998.  the 
public  land,  as  described  above,  will  be 
opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provision  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirement  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on  August 
27.  1998  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

At  10  a.m.  on  August  27.  1998,  the 
public  land,  as  described  above,  will  be 
opened  to  location  and  entry  under  the 
United  States  mining  laws  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
apphcable  law.  Appropriation  of  any  of 
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the  land  described  in  this  notice  under 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1994),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determination  in  local 
courts. 

Dated:  July  10,  1998. 
Ron  Fellows, 

Field  Office  Manager. 

[FR  Doc.  98-19383  Filed  8-26-98;  8:45  am] 

BILUNG  CODE  43ia-40-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

IAK-932-141CM)0;  F-030972] 

Public  Land  Order  No.  7357;  Partial 
Revocation  of  Air  Navigation  Site  No. 
140;  Alaska 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  a 
Secretarial  order  insofar  as  it  affects 
approximately  30.15  acres  of  public 
land  withdrawn  for  Air  Navigation  Site 
No.  140  at  Petersville,  Alaska.  The  land 
is  no  longer  needed  for  the  purpose  for 
which  it  was  withdrawn.  This  action 
also  allows  the  conveyance  of  the  land 
to  the  State  of  Alaska,  if  such  land  is 
otherwise  available.  Any  land  described 
herein  that  is  not  conveyed  to  the  State 
will  be  subject  to  the  terms  and 
conditions  of  Public  Land  Order  No. 
5180,  as  amended,  and  any  other 
withdrawal  or  segregation  of  record. 
EFFECTIVE  DATE:  August  27,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robbie  J.  Havens,  BLM  Alaska  State 
Office,  222  VV.  7th  Avenue,  No.  13, 
Anchorage,  Alaska  99513-7599,  907- 
271-5049. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated  April 
17,  1940,  as  amended,  which  withdrew 
public  land  for  Air  Navigation  Site  No. 
140,  is  hereby  revoked  insofar  as  it 
affects  the  following  described  land: 


Seward  Meridian 

A  parcel  of  land  located  within  T.  28  N., 
R.  8  VV..  more  particularly  described  as: 
Beginning  at  Corner  No.  1,  approximate 
latitude  62°29'  N.,  longitude  150°48'  VV.,  from 
which  the  center  of  the  bridge  over  the  first 
small  creek  crossing  the  Peters  Creek  Road, 
approximately  100  feet  north  of  the  camp  of 
the  Peters  Creek  Mining  Company  (locally 
known  as  Petersville),  in  the  Talkeetna 
Recording  Precinct.  Alaska,  bears 
approximately  N.  10°30'  VV.,  885  feet;  Thence 
from  said  beginning  corner  S.  5°45'  W.  3,000 
feet  to  Corner  No.  2;  Thence  N.  84°15'  VV. 
575.7  feet  to  Corner  No.  3;  Thence  N.  11°E. 
3.012.6  feet  to  Corner  No.  4;  Thence  S.  84''15' 
E.  300  feet  to  Corner  No.  1,  the  place  of 
beginning. 

The  area  described  contains  approximately 
30.15  acres. 

2.  The  State  of  Alaska  application  for 
selection  made  under  Section  6(b)  of  the 
Alaska  Statehood  Act  of  July  7,  1958,  48 
U.S.C.  note  prec.  21  (1994),  and  under 
Section  906(e)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  43 
U.S.C.  1635(e)  (1994),  becomes  effective 
without  further  action  by  the  State  upon 
publication  of  this  public  land  order  in 
the  Federal  Register,  if  such  land  is 
otherwise  available.  Any  land  not 
conveyed  to  the  State  will  be  subject  to 
the  terms  and  conditions  of  Public  Land 
Order  No.  5180.  as  amended,  and  any 
other  withdrawal  or  segregation  of 
record. 

Dated:  August  13,  1998. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  98-23055  Filed  8-26-98;  8:45  am] 

BILUNG  CODE  4310-OA-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[A2-930-143(M)1;  A2A  30707] 

Public  Land  Order  No.  7356; 
Revocation  of  Public  Land  Order  No. 
776;  Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  a  public 
land  order  which  withdrew  640  acres  of 
land  for  Rittenhouse  Air  Force  Auxiliary 
Field,  Williams  Air  Force  Base.  The 
Defense  Base  Closure  and  Realignment 
Act  of  1990  closed  Williams  Air  Force 
Base  and  its  Rittenhouse  Auxiliary 
Field,  so  the  withdrawal  is  no  longer 
needed.  The  mineral  estate  for  the  entire 
parcel  and  the  surface  estate  for  160 
acres  have  been  conveyed  to  the  State  of 
Arizona.  The  surface  estate  for  the 
remaining  480  acres  has  been  leased  to 
the  State  of  Arizona  for  use  by  the 


Arizona  National  Guard.  This  is  a 
record-clearing  action  only. 
EFFECTIVE  DATE:  August  27,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Cliff 
Yardley,  BLM  Arizona  State  Office,  222 
North  Central  Ave.,  Phoenix,  Arizona 
85004-2203,  602-417-9437. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  776,  which 
withdrew  the  following  described  land 
for  Rittenhouse  Auxiliary  Field,  is 
hereby  revoked  in  its  entirety: 

Gila  and  Salt  River  Meridian  — . 

T.  2  S.,  R.  8  E., 
Sec.  15. 

The  area  described  contains  640  acres  in 
Pinal  County. 

2.  Since  all  of  the  land  has  either  been 
leased  or  conveyed  out  of  Federal 
ownership  and  the  mineral  estate  is  no 
longer  in  Federal  ownership,  the  land 
will  not  be  opened  at  this  time. 

Dated:  August  13,  1998. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  98-23053  Filed  8-26-98;  8:45  am] 

BILUNG  CODE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[MT-924-1 430-01;  MTM  40730,  MTM  40731, 
MTM  40733] 

Public  Land  Order  No.  7354;  Partial 
Revocation  of  Secretarial  Orders  Dated 
May  21, 1906,  May  13, 1907,  and 
February  16, 1909;  Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  land  order. 

SUMMARY:  This  order  partially  revokes 
three  Secretarial  orders  insofar  as  they 
affect  6.62  acres  of  public  land 
withdrawn  for  the  Bureau  of 
Reclamation's  Lower  Yellowstone  and 
Huntley  Reclamation  Projects  and  the 
Huntley  Townsite.  The  land  is  no  longer 
needed  for  these  purposes  and  the 
revocations  are  needed  to  permit 
disposal  of  the  land  through  direct  sale. 
This  action  will  open  the  land  to  surface 
entry  subject  to  temporary  segregations 
of  record.  The  land  is  temporarily 
closed  to  mining  due  to  the  pending  sale 
proposal.  The  land  has  been  and  will 
remain  open  to  mineral  leasing.  The 
minerals  are  held  in  trust  for  the  Crow 
Tribe  by  the  United  States  in  accordance 
with  the  Act  of  August  14, 1958  (72  Stat. 
575). 


EFFECTIVE  DATE:  September  28,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM  Montana  State 
Office,  P.O.  Box  36800,  Billings. 
Montana  59107,  406-255-2949. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  The  Secretarial  Orders  dated  May 
21,  1906.  May  13,  1907,  and  February 
16.  1909.  which  withdrew  public  land 
for  the  Bureau  of  Reclamation's  Lower 
Yellowstone  and  Huntley  Reclamation 
Projects  and  Huntley  Townsite,  are 
hereby  revoked  insofar  as  they  affect  the 
following-described  land: 

Principal  Meridian,  Montana 

T.  2  N.,R.  27  E., 

Sees.  24  and  25,  alleys  in  blocks  15, 16, 18, 
and  20;  Beech  Street  between  blocks  16 
and  18;  Cane  Street  between  blocks  14 
and  15;  Cane  Street  tietween  blocks  18 
and  20;  First  Street  North  situated 
between  blocks  16, 18,  and  20  on  the 
north  and  blocks  14  and  15  on  the  south; 
Second  Street  North  situated  t)etween 
blocks  17, 19,  and  21  on  the  north  and 
blocks  16, 18,  and  20  on  the  south. 
Sec.  25,  lot  47,  block  9. 

The  area  descrit)ed  contains  6.62  acres  in 
Huntley  Townsite,  Yellowstone  County. 

2.  At  9  a.m.  on  September  28.  1998, 
the  land  will  be  opened  to  the  operation 
of  the  public  land  laws  generally, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
9  a.m.  on  September  28,  1998.  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of 
filing. 

3.  All  mineral  interests  in  the  above- 
described  land  are  owned  by  the  United 
States  in  trust  for  the  Crow  Tribe,  and 
shall  be  leased  or  otherwise  disposed  of 
under  the  laws  and  regulations  relating 
to  Indian  trust  lands  as  provided  by  the 
Act  of  August  14.  1958  (72  Stat.  575). 

Dated:  August  13, 1998. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  98-23052  Filed  8-26-98;  8:45  am] 

BILUNQ  CODE  431(M>N-P 


Federal  Register /Vol.  63,  No.  166 /Thursday,  August  27,  1998 /Notices 


45857 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[OK-040-143(M)1;  OKNM  82774] 

Public  Land  Order  No.  7359;  Transfer 
of  Jurisdiction;  Oklahoma 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  transfers  the 
administrative  jurisdiction  of  391.27 
acres  of  land  withdrawn  for  use  by  the 
military  at  Fort  Sill.  Oklahoma  from  the 
United  States  Department  of  the  Army 
to  the  United  States  Department  of 
Veterans  Affairs  for  the  construction 
and  operation  of  a  national  cemetery. 
This  transfer  of  jurisdiction  is  directed 
by  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1997  (Public  Law 
104-201). 

EFFECTIVE  DATE:  August  27,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Ledbetter,  BLM  Moore  Field  Office,  221 
North  Service  Road,  Moore,  Oklahoma 
73160-^946,  (405)  794-9624. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1994).  and  in  accordance  with 
Section  2822  of  Public  Law  104-201,  it 
is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
administrative  jurisdiction  of  the 
following  described  public  land  is 
hereby  transferred  to  the  Department  of 
Veterans  Affairs  for  the  construction 
and  operation  of  a  national  cemetery: 

Indian  Meridian 

T.  3N.,R.  11  W. 

A  tract  of  land  located  in  sec.  2  and  sec. 
3,  t)eing  more  particularly  described  as 
follows: 

Beginning  at  the  northwest  comer  of  sec. 
3  as  the  point  of  beginning,  thence  S. 
89''38'12"  E.,  along  the  north  boundary  of 
sec.  3  a  distance  of  5,260.09  ft.,  to  the 
northeast  comer  of  sec.  3,  said  point  also 
being  the  northwest  comer  of  sec.  2,  thence 
S.  89°52'27"  E.,  along  the  north  boundary  of 
sec.  2  a  distance  of  2,308.55  ft.  to  a  point  on 
the  northwest  right-of-way  of  the  H.E.  Bailey 
Turnpike  or  Interstate  44,  thence  S.  63°29'39" 
W.,  along  the  northwest  right-of-way  of  HE. 
Bailey  Turnpike  or  Interstate  44  a  distance  of 
1,138.77  ft.  to  a  point,  thence  southwesterly 
along  a  curve  to  the  left,  having  a  radius  of 
28,797.89  ft.,  a  distance  of  1,465.98  ft.,  said 
curve  being  subtended  by  a  chord  1,465.82  ft. 
long  bearing  S.  62*03'28"  W.,  to  a  point  of 
intersection  with  the  west  line  of  sec.  2  and 
the  northwest  right-of-way  of  H.E.  Bailey 
Turnpike  or  Interstate  44,  said  point  being 
located  1,200.15  ft.  S.  00°15'39"  W,  of  the 
northwest  comer  of  sec.  2,  thence  continuing 
southwesterly  along  said  northwest  right-of- 


way  on  a  curve  to  the  left,  having  a  radius 
of  28.797.89  ft.,  a  distance  of  4,692.75  ft  .  said 
curve  being  subtended  by  a  chord  4.687.56  ft. 
long  bearing  S.  55°55'52"  W.  to  a  point, 
thence  continuing  along  northwest  right-of- 
way  S.  51°14'54"  W.  a  distance  of  1.828.77 
ft.  to  the  west  boundary  of  sec.  3.  said  point 
being  located  194.05  ft'  N.  00''37'34"  E..  of 
the  southwest  corner  of  sec.  3;  thence  N. 
00°37'34"  E..  a  distance  of  5.004.43  ft.  to  the 
point  of  beginning,  containing  391.27  acres, 
more  or  less,  which  includes  a  33.00  ft.  wide 
statutory  roadway  right-of-way  along  west 
property  line. 

The  area  described  contains  391.27  acres  in 
Comanche  County 

2.  Future  use  of  the  land  shall  be  in 
accordance  with  and  subject  to  the 
provisions  of  Section  2822  of  Public 
Law  104-201. 

Dated:  August  13.  1998. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior 
jFR  Doc.  98-23045  Filed  8-26-98;  8:45  am) 

BILUNG  CODE  4310-FB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(OR-«58-1 430-01;  GP7-0133;  OR-19181) 

Public  Land  Order  No.  7360; 
Revocation  of  Geological  Survey  Order 
Dated  August  15, 1947;  Oregon 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  a 
Geological  Survey  order  in  its  entirety 
as  to  the  remaining  5,289.12  acres  of 
lands  withdravkm  for  Bureail  of  Land 
Management  Powersite  Classification 
No.  383.  The  lands  are  no  longer  needed 
for  the  purpose  for  which  they  were 
withdrawn.  This  action  will  open 
approximately  4,074  acres  to  surface 
entry.  These  lands  have  been  and  will 
remain  open  to  mining  and  mineral 
leasing.  Of  the  remaining  lands, 
1,182.64  acres  will  remain  closed  to 
surface  entry  by  other  overlapping 
withdrawals,  and  32.48  acres  have  been 
conveyed  out  of  Federal  ownership, 
with  a  reservation  of  all  minerals  to  the 
United  States. 

EFFECTIVE  DATE:  November  27,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Roy,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208-2965,  503-952- 
6189. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 
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1.  The  Geological  Survey  Order  dated 
August  15,  1947,  which  established 
Povversite  Classification  No.  383,  is 
hereby  revoked  in  its  entirety: 

Wiilamene  Meridian 

(a)  Public  Lands 
T.  6S  .  R.  19  E.. 
Sec  I7.SEV4SWV4; 
Sec.  20.  WV;!NEV4.  EVzNW'A,  NE'ASWV,. 

and  NVV'ASE'/,; 
Sec.  31.  VVV^EV2. 
T  7S..R.  19  E., 
Sec.  7.  VVVzE^'r. 
Sec.  17,  SVVV4N\VV4,  S'/^SVVV«.  and 

SWV4SEV4; 
Sec.  18.  VVViNE'/4; 
Sec.  19.  lots  2  and  3.  SWV4NEV4, 

EV2NWV4,  NEV4SVVV4,  WV2SEV4,  and 

SEV4SEV4; 
Sec.  20.  WV.NEV4.  SWV4SW'/4.  and 

SEV4SEV4; 
Sec.  28,  SV2NV2,  NWV«NWV«.  NV2SWV4, 

SEV4SVVV4,  andSE'A; 
Sec.  30,  EV2E''2,  SWV4NEV4,  and 

NWViSEV,; 

Sec  31,  NEV4SWV4,  NV2SEV4,  and 

SEV4SEV4; 
Sec.  32,  NWV«; 

Sec.  33,  NV2NE'/4  and  SWV.NW'A; 
Sec.  34,  NV2SV2. 
T.  8  S.,  R.  19  E.. 

Sec.  3,  lot  3,  SWV4NEV4,  SEV4NrW"4,  and 

W'/2SEV4; 

Sec.  4.  SEV.SVVV4  and  SE'/,; 

Sec.  3,  lots  3,  4,  and  5,  SW''4NE''4,  and 

SEV4NWV4, 
Sec.  9.  lots  3  and  4,  lot  5,  (formerly 

NEV4NEV4),  lot  9  (formerly  SVVV4NEV4), 
lot  10  (formerly  SEV4NEV4),  and 
NEV4SWV4; 
Sec.  10,  WV2.\EV4; 
Sec.  15,  lot  1  and  EV2SWV4; 
Sec.  20.  NWV4NEV4; 
Sec.  21.  lot  1,  SEV«NEV4,  NEV4NWV4, 

NEV4SEV4,  and  SVVV4SEV4; 
Sec.  22,  lots  3  and  4,  NE'aSVV'/..  and 

SW'ASE'A; 
Sec,  23,  lot  2.  NEV4SVVV4.  and  NVVV4SEV4; 
Sec.  24,  SEV.NVVV4  and  SWV4; 
Sec.  25,  NEV.NWV,,  SW'ANW'A,  and 

SEV4SWV4; 
Sec.  26,  lot  1  and  lot  5  (formerly  part  of 

NEV4NEV4),  SWV4NEV«,  and  NE'aNVV'A; 
Sec.  27.  lot  1. 
,  R.  19  E.. 
l.SE'ASE'A; 

12,  NEV4NEV4  and  SWV4NWV4; 
14.  NE'aNE'/,; 

24,  SE'ANEV,  and  NE'ASE'A. 
20  E., 


.  9S. 
Sec. 
Sec. 
Sec. 
Sec. 
.  8S. 
Sec. 
Sec. 
.  9S. 
Sec. 
Sec. 
Sec. 
Sec. 


SEV4.NEV4; 
lots  2  and  4, 
20  E., 

SVVV4NWV4; 


and  SEV4SWV4. 


6,  lots  3  and  5,  and  SE'ANW'/.; 

30,  NWV4SEV4; 

32.  NW'ASWV*. 
(b)  Non-Federal  Surface 
T.  8S..  R.  19  E., 
Sec.  26,  lot  6. 

The  areas  described  aggregate 
5.289.12  acres  in  Jefferson.  Wasco,  and 
Wheeler  Counties. 


2.  The  land  described  in  paragraph 
1(b).  has  been  conveyed  out  of  Federal 
ownership  with  a  reservation  of  all 
minerals  to  the  United  States  and  will 
not  be  restored  to  operation  of  the 
public  land  laws.  The  land  has  been  and 
continues  to  be  open  to  the  mining  and 
mineral  leasing  laws. 

3.  The  lands  described  as  NEV4NEV4 
of  sec.  33,  and  NV2SV2  of  sec.  34,  T.  7 
S..  R.  19  E..  are  included  in  the  John  Day 
Fossil  Beds  National  Monument  and 
will  not  be  restored  to  operation  of  the 
public  land  laws,  including  the  mining 
and  mineral  leasing  laws. 

4.  All  those  lands  described  in 
paragraph  1(a),  which  constitute  the  bed 
or  the  bank,  or  are  within  V4  mile  of  the 
bank  of  the  John  Day  River,  are  included 
in  the  Bureau  of  Land  Management's 
withdrawal  for  the  John  Day  Wild  and 
Scenic  River,  and  will  remain  closed  to 
operation  of  the  public  land  laws.  The 
lands,  except  as  provided  in  paragraph 
3,  have  been  and  continue  to  be  open  to 
location  and  entry  under  the  mining 
laws,  and  to  applications  and  offers 
under  the  mineral  leasing  laws. 

5.  At  8:30  a.m.  on  November  27,  1998, 
the  following  described  lands  will  be 
open  to  operation  of  the  public  land 
laws  generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  8:30  a.m.,  on 
November  27,  1998,  will  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  will  be 
considered  in  the  order  of  filing. 

Willamette  Meridian 

All  those  lands  lying  outside  the  Bureau  of 
Land  Management's  withdrawal  boundary  for 
the  lohn  Day  Wild  and  Scenic  River. 
T.  6S.,  R.  19  E., 
Sec.  17,  SEV4SWV4; 
Sec.  20,  WV2NEV4,  EV2NWV4,  NEV4SWV4, 

and  NWV4SEV4; 
Sec.  31,  WV2EV2. 
T.  7S.,R.  19  E.. 
Sec.  7.  WV2EV2; 
Sec.  17.  SWV4NWV4,  SV2SWV4,  and 

SWV4SEV4; 
Sec.  18,  WV2NEV4; 
Sec.  19,  lots  2  and  3.  SWV4NEV4, 

EV2NWV4.  NEV4SWV4,  WV2SEV4,  and 

SEV4SEV4; 
Sec.  20.  WV2NEV4.  SWV4SWV4.  and 

SEV4SEV4; 
Sec.  28.  SV2NV2,  NWV4NWV4,  NV2SWV4. 

SEV4SWV4,  and  SEV4; 
Sec.  30.  EV2E'/2,  SWV4NEV4.  and 

NWV4SEV4; 
Sec.  31,  NEV4SWV4.  NV2SEV4,  and 

SEV4SEV4; 
Sec.  32,  NWV4; 

Sec.  33,  NWV4NEV4  and  SW'ANW'A. 
T.  8S..  R.  19  E.. 

Sec.  3.  lot  3.  SWV4NEV4,  SEV4NWV4,  and 

WV2SEV4; 


Sec.  4,  SEV4SWV4  and  SE'A; 

Sec.  5,  lots  3,  4,  and  5,  SWANE^A.  and 

SEV4NWV4; 
Sec.  9.  lots  3  and  4,  lot  5.  (formerly 

NEV4NEV4),  lot  9  (formerly  SW'ANE'A). 

lot  10  (formerly  SE'ANE'A),  and 

NE'ASW'A; 
Sec.  10,  WV2NEy4; 
Sec.  15,  lot  1  and  EV2SWV4; 
Sec.  20,  NWV4NEV4; 
Sec.  21,  lot  1,  SEV4NEV4.  NEV4NWV4. 

NEV4SEV4,  and  SWV4SEV4; 
Sec.  22,  lots  3  and  4,  NE'ASW'A,  and 

SW'ASE'A; 
Sec.  23,  lot  2,  NE'ASW'A,  and  NW'ASE'A; 
Sec.  24,  SE'ANW'A  and  SW'A; 
Sec.  25,  NE'ANW'A,  SW'ANW'A,  and 

SE'ASW'A; 
Sec.  26,  lots  1  and  5  (formerly  part  of 

NE'ANE'A).  SW'ANE'A.  and  NE'ANW'A; 
Sec.  27.  lot  1. 
T.  9S.,R.  19  E., 
Sec.  l.SE'ASE'A; 

Sec.  12.  NE'ANE'A  and  SW'ANW'A; 
Sec.  14.  NE'ANE'A; 
Sec.  24,  SE'ANE'A  and  NE'ASE'A. 
20  E.. 

,  SE'ANE'A; 

,  lots  2  and  4.  and  SE'ASW'A. 
20  E.. 

5.  SW'ANW'A; 

6.  lots  3  and  5.  and  SE'ANW'A; 
30,  NW'ASE'A; 
32.  NW'ASW'A. 


R. 


8  S..  R. 
Sec.  31 
Sec.  32 
.  9S 
Sec, 
Sec. 
Sec 
Sec 


The  areas  described  aggregate 
approximately  4.074  acres  in  Jefferson. 
Wasco,  and  Wheeler  Counties. 

6.  The  State  of  Oregon  has  a 
preference  right,  as  to  the  lands 
referenced  in  paragraph  5,  for  public 
highway  rights-of-way  or  material  sites 
for  a  period  of  90  days  from  the  date  of 
publication  of  this  order  and  any 
location,  entry,  selection,  or  subsequent 
patent  shall  be  subject  to  any  rights 
granted  the  State  as  provided  by  the  Act 
of  June  10,  1920,  Section  24,  as 
amended.  16  U.S.C.  818  (1994). 

Dated:  August  13,  1998. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  98-23046  Filed  8-26-98;  8:45  am] 

BILUNG  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-990-0777-68;  GPa-0146;  OR-9041] 

Public  Land  Order  No.  7358; 
Modification  and  Partial  Revocation  of 
Executive  Order  Dated  April  17, 1926; 
Oregon 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Public  land  order. 

SUMMARY:  This  order  modifies  an 
Executive  order  to  establish  a  20-year 
term  as  to  334.57  acres  of  public  lands 


Federal  Register/ Vol.  63,  No.  166 /Thursday,  August  27.  1998 /Notices 


45859 


withdrawn  for  Bureau  of  Land 
Management  Pubhc  Water  Reserve  No. 
107.  The  lands  will  remain  closed  to 
surface  entry  and  opened  to 
nonmetalliferous  mining.  This  order 
also  revokes  the  same  Executive  order 
insofar  as  it  affects  7,707.04  acres.  These 
lands  do  not  meet  the  criteria  for  a 
public  water  reserve.  This  action  will 
open  the  lands  to  surface  entry  and 
nonmetalliferous  mining,  unless 
included  in  other  segregations  of  record. 
All  of  the  lands  have  been  and  will 
remain  open  to  metalliferous  mining 
and  mineral  leasing  unless  included  in 
other  segregations  of  record. 
EFFECTIVE  DATE:  September  28,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Roy,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208-2965,  503-952- 
6189. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated  April 
17.  1926,  which  established  Public 
Water  Reserve  No.  107,  is  hereby 
modified  to  expire  20  years  from  the 
effective  date  of  this  order  unless,  as  a 
result  of  a  review  conducted  before  the 
expiration  date  pursuant  to  Section 
204(f)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714(f)  (1994),  the  Secretary  determines 
that  the  withdrawal  shall  be  extended 
insofar  as  it  affects  the  following 
described  lands: 

Willamette  Meridian 

T.  41  S.,  R.  14V2  E., 

Sec.  1,  SWV«NEV«. 
T.  36S.,R.  22  E., 

Sec.  7,  SEV4SWV4. 
T.  30S.,R.  23  E.. 

Sec.  25,  NWV,SEV4. 
T.  32  S.,  R.  23  E., 

Sec.  14,  SEV4NEV4. 
T.  40S.,R.  23  E., 

Sec.  28,  NWV4SEV4SWV4  and 
SV2SEV4SWV4. 
T.  38  S.,  R.  24  E., 

Sec.  31,  SW'ANW'ANfE'/.; 
T.  41  S.,  R.  24  E., 

Sec.  21,SEV4SEV4oflot  1; 

Sec.  22,  SWV4SWV4  of  lot  4. 
T40S.,  R.  28  E., 

Sec.  1,EV2SEV4SEV4. 
T.  40S.,R.  29E., 

Sec.  6.  NWV4  of  lot  7  and  SV2  of  lot  7; 

Sec.  7,  NWV4SWV4NEV4,  SV2SWV4NEV4, 
EV2SEV4NWV4,  NV2NWV4SEV4,  and 
SEV4^fWV4SEV4. 

The  areas  described  aggregate  334.57  acres 
in  Harney,  Klamath,  and  Lake  Counties. 

The  lands  described  above  continue 
to  be  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  public  land 


laws,  but  have  been  and  will  remain 
open  to  metalliferous  mining  and 
leasing  under  the  mineral  leasing  laws, 
to  protect  Public  Water  Reserve  No.  107, 
unless  included  in  other  segregations  of 
record. 

2.  The  Executive  Order  dated  April 
17,  1926,  which  established  Public 
Water  Reserve  No.  107,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  lands: 

Willamette  Meridian 

(a)  Public  Lands 
T.  40S..R.  10  E., 

Sec.  11,SV2NWV4. 
T.  41  S.,  R.  14'''2E., 
Sec.  1,  lots  1  to  4,  inclusive.  SE'aNE'a, 
SV2NWV,,  and  SV2, 
T.  24  S..R.  20  E,, 
Sec.  2,  WV2; 

Sec.  3,  SV2NEV4.  SV2SWV4.  and  SEV,; 
Sec.  4.  WV2EV2  and  SEV4SEV4; 
Sec.  9,  EV2; 

Sec.  10.  WV2EV2  and  WV2. 
T.  36S,.R.  22  E., 
Sec.  6,  lots  6  and  7; 
Sec.  7,  lots  3  and  4.  and  NEV4SWV4. 
T.  38  S.,  R.  22  E., 

Sec.  24,  EV2SWV4. 
T.  40S.,R.  22  E., 

Sec.  13,EV2EV2. 
T.  30S.,R.  23  E,, 

Sec.  24,  SEV4SEV4. 
T.  32  S.,  R.  23  E., 
Sec.  13,  SEV4NWV4  and  EV2SWV«; 
Sec.  14,  NEV4NWV4. 
T.  38S.,R.  23  E., 

Sec.  34,  SV2SWV4. 
T.  39  S.,  R.  23  E., 

Sec.  3,  lots  2  and  3. 
T.  40  S..  R.  23  E., 
Sec.  7,  lots  3  to  6,  inclusive,  NEV4SWV4, 

and  NV2SEV4; 
Sec.  8,  WV2SWV4; 
Sec.  17,  WV2WV2; 
Sec.  18,  lots  1  to  6,  inclusive.  SEV4SWV4. 

and  SV2SEV4; 
Sec.  20,  EV2NEV4; 
Sec.  21,SWV4SWV4; 

Sec.  28,  SWV4NWV4  and  NEV4SEV4SWV4. 
T.  35  S.,  R.  24  E., 

Sec.  9. 
T.  38  S.,  R.  24  E., 
Sec.  29,  SWV4SWV4; 
Sec.  30,  SV2SEV4; 

Sec.  31.  NEV4NEV4,  EV2NWV4NEV4, 
NWV4NWV4NEV4,  and  SV2NEV4: 
Sec.  32,  WV2NWV4. 
T.  41  S.,  R.  24  E., 

Sec.  21.NV2oflot  l.SWV4oflotl, 

NV2SEV«  of  lot  1,  SWV«SEV4  of  lot  1; 
Sec.  22.  NV2  0f  lot4,  NV2SWV4  of  lot  4, 
SEV4SWV4  of  lot  4,  SEV,  of  lot  4. 
T.  35S.,  R.  25  E., 
Sec.  23,  SWV4NEV4,  SV2NWV4,  and 
NEV4SWV4. 
T.  40S.,R.  25  E.. 
Sec.  23,  WV2SEV4; 
Sec.  35.  NWV4SWV4. 
T.  36  8.,  R.  26  E., 

Sec.  3.  SEV4NEV4  and  NEV4SEV4: 
Sec.  9.  SW'aSW'A; 
Sec.  15,  NV2NWV4  and  SW'ANWv, 
T  38S.,R.  26  E., 


Sec.  11,  SWr'4SE"4: 

Sec.  13.  NVVV,N'WV4,  SV2.\'\V''4,  E'-2S\VV4. 
and  SWV4SEV4; 

Sec  14,  \i'2.N'EV4; 

Sec.  24,  NE'aNE' 4. 
T.  35  S..  R.  27  E.. 

Sec.  3.SVVV4\WV4. 
T.  38S..R.  27  E  , 

Sec.  2.  SE"4NEV4; 

Sec,  19.  lots  1  and  2,  and  E^'-zKW/*. 
T  39  S.,  R.  27  E  , 

Sec,  34,  lots  n  to  18,  inclusive. 
T,  40S.,R.  28  E. 

Sec.  1.  SE"4SW' 4.  NV2SEV4,  SWi  4SEV'4. 
and  VV'/2SEV4SEV4; 

Sec.  12.  NEV4  and  N'EV4NWV4. 
T.  40  S..  R  29  E. 

Sec.  6.  lot  6.  \EV4  of  lot  7.  and  E'iSWV,: 

Sec,  7.  lots  1  to  4.  inclusive.  .WV  4NEV4, 
.\E''4SWV4NEV,,  WV2SEV4NW' 4. 
E"2SWV'4.  SVVV4NWV4SEV4.  and 
SW"4SEi/4; 

Sec  18,  lot  1  and  NEV4NWV4, 
T.  41  S  ,  R.  29  E,. 

Sec.  7,  SE'/4SWV4  and  SWV4SE'  4. 

fb)  National  Forest  System  Lands 

Fremont  National  Forest 

T   SOS..  R.  14  E.. 

Sec.  16.  SEV4SW'/4  and  SWV4SEV4. 

The  areas  described  in  (a)  and  (b)  aggregate 
7,707.04  acres  in  Harney,  Klamath,  and  Lake 
Counties, 

3.  The  following  described  lands  will 
remain  closed  to  surface  entry  and  mining 
due  to  an  overlapping  withdrawal  for  the 
Hart  Mountain  National  Antelope  Refuge: 

Willamette  Meridian. 

T.  36  S..  R.  26  E.. 

Sec,  3,  SEV4NE'/,  and  NEV4SEV4; 

Sec,  9,  SWV4SWV4: 

Sec,  15,  NV2.\'WV«  and  SWV4NWV4. 
T  35  S..  R,  27  E., 

Sec.  3.SWV4NWV4. 

The  areas  described  aggregate  280  acres  in 
Lake  County, 

4.  The  following  described  lands  are 
included  in  a  Bureau  of  Land 
Management  withdrawal  made  by 
Public  Land  Order  No.  5490,  as 
modified  by  Public  Land  Order  Nos. 
5542  and  7043  for  multiple  use,  and 
will  remain  closed  to  the  agricultural 
land  laws: 

Willamette  Meridian 

T.  38S.,R.  22  E,, 

Sec.  24.  EV2SWV4. 
T,  41  S,,  R,  24  E.. 

Sec.  21 .  NV2  of  lot  1 ,  SWV4  of  lot  1 , 

NV2SEV4  of  lot  1.  SWV4SEV,  of  lot  1; 
Sec.  22,  NV2  of  lot  4,  NV2SWV4  of  lot  4, 
SE"4SWV4  of  lot  4,  SEV4  of  lot  4 

The  areas  described  aggregate  154.11  acres 
in  Lake  County. 

5.  The  following  described  lands  are 
included  in  a  Bureau  of  Land 
Management  Wilderness  Studv  Area 
and  will  remain  closed  to  mineral 
leasing  and  permits: 
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Willamette  Meridian 

T  39S.,R.  23  E., 

Sec.  3,  lots  2  and  3. 
T.  38  S.,  R.  24  E.. 
Sec.  29,  SWVhSWV*; 
Sec.  30,  SVzSE'A; 

Sec.  31,  NEV4NEV«,  EVzNW'ANE'/i, 
NWV4NVVV«NEV«.  and  SVzNE'A; 
Sec.  32,  W'/zNWV,. 
T.  38S..R.  26  E.. 
Sec.  11,SW'ASEV4; 
Sec.  13,  NWV4NWV4,  SV2NWV,,  EV2SWV4, 

and  SWV4SEV4; 
Sec.  14,  NV2NEV4: 
Sec.  24,  NEV4NEV4. 
T.  38S.,R.  27  E., 

Sec.  19,  lots  1  and  2,  and  EV2NWV4. 
T.  40S..R.  28  E., 
Sec.  1,  SEV4SWV4.  NV2SEV4,  SWV4SEV4, 

and  WV2SEV4SEV4; 
Sec.  12.  NEV4  and  NE'ANW'/.. 
T.  40S.,  R.  29  E., 

Sec.  6.  lot  6,  NEV4  of  lot  7,  and  EV2SWV4; 
Sec.  7,  lots  1  to  4.  inclusive,  NWV4NEV4, 
NEV4SWV4NEV4,  WV2SEV4NWV«, 
EV2SWV4,  SVVV4NWV4SEV4,  and 
SW'ASE'A; 
Sec.  18.  lot  1  and  NEV4NWV4. 
The  areas  described  aggregate  1916.90 
acres  in  Harney  and  Lake  Counties. 

6.  At  8:30  a.m.  on  September  28, 
1998,  the  lands  described  in  paragraph 
2(a),  except  as  provided  in  paragraphs  3. 
4,  and  5,  will  be  opened  to  the  operation 
of  the  public  land  laws  generally,  and 
the  lands  referenced  in  paragraph  4  will 
be  opened  to  the  operation  of  the  public 
land  laws  generally,  except  to  the 
agricultural  land  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  8:30  a.m.,  on 
September  28,  1998,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

7.  At  8:30  a.m.  on  September  28, 
1998,  the  lands  described  in  paragraph 
2(b)  will  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

8.  At  8:30  a.m.  on  September  28, 
1998,  the  lands  described  in  paragraphs 
1  and  2,  except  as  provided  in 
paragraph  3,  will  be  opened  to  the 
location  and  entry  under  the  United 
States  mining  laws  for  nonmetalliferous 
minerals,  subject  to  valid  existing  rights, 
the  provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  lemds  described  in  this 
order  under  the  general  mining  laws  for 
nonmetalliferous  minerals  prior  to  the 
date  and  time  of  restoration  is 


unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38 
(1994),  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  August  13,  1998. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  98-23047  Filed  8-26-98;  8:45  am) 

BILUNG  CODE  4310-33-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-95a-1 430-01;  GP7-0199;  OR-19600 
(WA)] 

Public  Land  Order  No.  7355; 
Revocation  of  Executive  Order  Dated 
February  25, 1914;  Washington 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  an 
Executive  order  in  its  entirety  as  to  the 
remaining  40  acres  of  public  land 
withdrawn  for  Bureau  of  Land 
Management  Powersite  Reserve  No.  418. 
The  land  is  no  longer  needed  for  the 
purpose  for  which  it  was  withdrawn. 
This  action  will  open  approximately  30 
acres  to  surface  entry.  This  land  has 
been  and  will  remain  open  to  mining. 
The  remaining  10  acres  will  remain 
closed  to  surface  entry  and  mining  due 
to  another  overlapping  withdrawal.  All 
of  the  land  has  been  and  will  remain 
open  to  mineral  leasing. 
EFFECTIVE  DATE:  November  27,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Roy.  ELM  Oregon/ 
Washington  State  Office.  P.O.  Box  2965. 
Portland.  Oregon  97208-2965.  503-952- 
6189. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1994).  it  is  ordered  as  follows: 

1 .  The  Executive  Order  dated 
February  25.  1914.  which  established 
Powersite  Reserve  No.  418,  is  hereby 
revoked  in  its  entirety: 

Willamette  Meridian 

T.  6N.,R.  13  E., 

Sec.  25,  NWV4NWV4. 


The  area  described  contains  40  acres  in 
Klickitat  County. 

2.  The  following  described  land  is 
included  in  the  Klickitat  Wild  and 
Scenic  River  System  withdrawal  and 
will  remain  closed  to  operation  of  the 
public  land  laws,  including  the  mining 
laws,  but  not  the  mineral  leasing  laws. 

Willamette  Meridian 

That  portion  of  land  lying  within  V4  mile 
of  the  bank  of  the  Klickitat  River: 

T.  6N.,R.  13  E., 

Sec.  25,  NWV4NWV4. 

The  area  described  contains  approximately 
10  acres  in  Klickitat  County. 

3.  At  8:30  a.m.  on  November  27,  1998, 
the  land  described  in  paragraph  1, 
except  as  provided  in  paragraph  2,  will 
be  opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  8:30  a.m..  on 
November  27,  1998.  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

4.  The  State  of  Washington  has  a 
preference  right,  as  to  the  land 
referenced  in  paragraph  3.  for  public 
highway  right-of-way  or  material  sites 
for  a  period  of  90  days  from  the  date  of 
publication  of  this  order  and  any 
location,  entry,  selection,  or  subsequent 
patent  shall  be  subject  to  any  rights 
granted  the  State  as  provided  by  the  Act 
of  June  10, 1920.  Section  24.  as 
amended.  16  U.S.C.  818  (1994). 

Dated:  August  13. 1998. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
IFR  Doc.  98-23054  Filed  8-26-98;  8:45  ami 

BILUNG  CODE  431&-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-050-08-1 430-01;  AZA  22763] 

Arizona:  Notice  of  Realty  Action: 
Noncompetitive  Sale  of  Public  Land  in 
Yuma  County,  Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action, 
noncompetitive  sale. 

SUMMARY:  The  following  land  has  been 
found  suitable  for  noncompetitive  sale 
pursuant  to  Sections  203  and  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21.  1976  (90  Stat.  2750, 
43  U.S.C.  1713),  at  not  lasts  than  the 
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appraised  fair  market  value  of 
$32,775.00.  The  following  described 
land  will  be  offered  by  noncompetitive 
sale  to  Timothy  Conovaloff: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  9  S..  R.  24  W., 
Sec.  8.  lot  8. 
Containing  4.37  acres,  more  or  less. 

The  lemd  will  not  be  offered  for  sale 
until  at  least  60  days  after  the  date  of 
this  notice.  The  subject  lands  contain  no 
known  mineral  values  and  the  mineral 
interests  will  be  conveyed 
simultaneously  to  the  purchaser.  The 
required  $50.00  nonrefundable  filing  fee 
has  been  received.  The  patent,  when 
issued,  will  contain  certain  reservations 
to  the  United  States  and  will  be  subject 
to  any  valid  existing  rights.  The  land  is 
ciurently  withdrawn  under  Secretarial 
Order  dated  July  20, 1905,  Withdrawal 
for  Yuma  Project.  The  withdrawal  will 
be  lifted  prior  to  issuing  patent.  The 
land  described  is  hereby  segregated 
from  appropriation  under  the  public 
land  laws,  including  the  mining  laws, 
pending  disposition  of  this  action,  or 
270  days  from  the  date  of  publication  of 
this  notice,  whichever  occurs  first. 
DATES:  For  a  period  of  45  days  from  the 
date  of  pubhcation  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Field  Manager. 
Yuma  Field  Office,  address  below. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  timely  objections,  this  proposal  shall 
become  the  final  determination  of  the 
Department  of  the  Interior. 
ADDRESSES:  Detailed  information 
concerning  the  sale  is  available  for 
review  at  the  Yuma  Field  Office,  2555 
E.  Gila  Ridge  Road,  Yuma,  AZ  85365. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lucas  Lucero,  Realty  Specialist,  address 
above,  (520)  317-3237. 

Dated:  August  20,  1998. 
Gail  Acheson, 
Field  Manager. 

(FR  Doc.  98-23061  Filed  8-26-98;  8:45  am] 
BILUNG  CODE  4310-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-056-1 220-00:  GP8-0270] 

Motor  Vehicle,  Firearm,  and  Alcohol 
Restrictions;  Oregon 

AGENCY:  Prineville  District. 
ACTION:  Notice  is  hereby  given  that  the 
area  legally  described  below  is  closed  to 
motor  vehicle  use  and  the  discharge  of 
firearms  yearlong.  This  area  is  also 


subject  to  the  alcohol  and  drug 
restrictions  described  below. 

Legal  Description:  This  closure  order 
applies  to  the  areas  within:  TowTiship 
22  South,  Range  10  East,  Section  1, 
North  half,  east  of  the  Burlington 
Northern  railroad  tracks  and  south  of 
Rosland  Road,  and  Township  22  South, 
Range  11  East,  Section  6,  North  half, 
west  of  Road  2205  emd  south  of  Rosland 
Road.  Exceptions  apply  as  described 
below. 

EFFECTIVE  DATE:  hi  the  absence  of  any 
further  action  by  the  District  Manager, 
the  proposed  special  rules  described 
below  will  become  the  final 
determination  of  the  Department  of  the 
Interior,  on  or  before  September  1,  1998. 

Special  Rules:  The  area  legally 
described  above  is  closed  to  the 
discharge  of  firearms  yearlong. 

The  following  alcohol  and  drug 
restrictions  apply  yearlong  to  the  area 
legally  described  above:  No  person 
under  the  age  of  21  years  shall  attempt 
to  purchase  or  acquire  alcoholic  hquor. 
Except  when  such  minor  is  in  a  private 
residence  accompanied  by  the  parent  or 
guardian  of  the  minor  and  with  such 
parent's  or  guardian's  consent,  no 
person  under  the  age  of  21  years  shall 
have  personal  possession  of  alcoholic 
liquor.  For  the  purposes  of  this 
regulation,  personal  possession  of 
alcoholic  liquor  includes  the  acceptance 
or  consumption  of  a  container  of  such 
hquor.  or  any  portion  thereof  or  a  drink 
of  such  liquor.  However,  this  section 
does  not  prohibit  the  acceptance  or 
consumption  by  any  person  of 
sacramental  vdne  as  part  of  a  religious 
rite  or  service.  In  addition,  operating  or 
being  in  actual  physical  control  of  a 
motor  vehicle  is  prohibited  while:  1. 
Under  the  infiuence  of  alcohol,  or  a 
drug,  or  drugs,  or  any  combination 
thereof,  to  a  degree  that  renders  the 
operator  incapable  of  safe  operation;  or 
2.  The  alcohol  content  of  the  operator's 
blood  is  .08  percent  or  more  by  weight 
of  alcohol  in  the  blood.  These 
provisions  also  apply  to  an  operator 
who  is  or  has  been  legally  entitled  to 
use  alcohol  or  another  drug. 

The  area  legally  described  above  is 
closed  to  the  operation  of  motorized 
vehicles  yearlong  with  the  following 
exceptions:  the  staging  area  and  mineral 
pits  now  known  as  the  "Beginner"  and 
"Advanced"  Riding  Areas  south  of 
Rosland  Road,  the  3.5  mile  designated 
motorized  trail  south  of  the  Riding 
Areas,  the  pipeline  right-of-way  east  of 
the  Riding  Areas,  and  the  phone  line 
right-of-way  west  of  the  Riding  Areas.  In 
addition,  high  clearance  vehicles  and 
passenger  cars  are  prohibited  from 
driving  in  the  mineral  pits  now  known 


as  the  "Beginner"  and  "Advanced" 
Riding  Areas  south  of  Rosland  Road  and 
on  the  3.5  mile  designated  trail  south  of 
the  Riding  Areas.  The  Riding  Areas  and 
designated  trails  are  open  to 
motorcycles,  all-terrain  vehicles,  and 
snowmobiles.  Operation  of  motorized 
vehicles  is  prohibited  between  dusk  and 
dawn  in  the  Riding  Areas  south  of 
Rosland  Road  and  on  the  3.5  mile 
designated  trail  south  of  the  Riding 
Areas. 

This  closure  and  restriction  order 
amends  a  Notice  in  FR  Doc.  #96-31235 
on  December  6,  1996  (Volume  61, 
Number  237,  Page  64921).  The  purpose 
of  reopening  a  portion  of  the  area  to 
motorized  use  is  to  increase  recreational 
opportunities.  The  purpose  of  retaining 
the  motor  vehicle  closure  order  in  the 
remaining  area  and  enforcing  shooting 
and  alcohol  restrictions  is  to  increase 
visitor  safety  and  public  satisfaction  and 
to  reduce  impacts  to  soils,  vegetation, 
wildlife,  and  cultural  resources. 
Exemptions  to  the  motor  vehicle  closure 
order  apply  to  administrative  personnel 
including  authorized  representatives  of 
rights-of-way  holders  for  access  along, 
and  maintenance  of,  the  existing 
pipeline  right-of-way  (Serial  #OR 
010556),  phone  line  right-of-way  (Serial 
#OR  23937),  and  material  site  right-of- 
way  (Serial  #L  015800).  Other 
exemptions  to  this  closure  order  may  be 
made  on  a  case  by  case  basis  by  the 
authorized  officer.  The  authority  for  this 
closure  is  43  CFR  8364.1:  Closure  and 
restriction  orders. 

Comment  Period 

Interested  parties  may  submit 
comments  within  30  days  of  the 
publication  of  this  notice.  Please  send 
comments  to  the  Prineville  District 
Manager,  Attention  Law  Enforcement. 
Bureau  of  Land  Management,  P.O.  Box 
550,  Prineville,  Oregon  97754.  Any 
adverse  comments  will  be  evaluated  by 
the  District  Manager,  who  may  vacate  or 
modify  these  proposed  amendments  and 
issue  a  final  determination. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Perault.  BLM  Prineville  District 
Office.  P.O.  Box  550.  Prineville.  Oregon 
97754.  (Telephone  541-416-6711.) 

SUPPLEMENTARY  INFORMATION:  Violation 
of  this  closure  order  is  punishable  by  a 
fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months 
as  provided  in  43  CFR  8360.0-7. 

Dated:  August  18,  1998. 
James  L.  Hancock, 
District  Manager. 

[FR  Doc.  98-23044  Filed  8-26-98;  8:45  am] 
BILLING  CODE  4310-33-M 
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INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-383;  Sanctions 
Proceeding  and  Bond  ForfeitLire/Return 
Proceedings] 

In  ttie  Matter  of  Certain  Hardware  Logic 
Emulation  Systems  and  Components 
Thereof;  Notice  of  Commission 
Determination  Not  to  Review  an  Initial 
Determination  Terminating  Sanctions 
Proceeding  and  Bond  Forfeiture/ 
Return  Proceeding 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (Order 
No.  106]  issued  by  the  presiding 
administrative  law  judge  terminating 
the  sanctions  proceeding  and  the  bond 
forfeiture/return  proceeding  in  the 
above-captioned  investigation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  L.  Sultan,  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-205- 
3152. 

SUPPLEMENTARY  INFORMATION:  This 
patent-based  section  337  investigation 
was  instituted  on  March  8.  1996.  based 
upon  a  complaint  and  motion  for 
temporary  relief  filed  on  January  26. 
1996,  by  Quickturn  Design  Systems,  Inc. 
("Quickturn").  61  FR.  9486  (March  8, 
1996).  The  respondents  are  Mentor 
Graphics  Corporation  ("Mentor")  and 
Meta  Systems  ("Meta")  (collectively 
"respondents").  On  July  8.  1996.  the 
presiding  administrative  law  judge 
("ALJ")  issued  an  initial  determination 
("TEO  ID")  granting  Quickturn's  motion 
for  temporary  relief. 

On  August  5,  1996,  the  Commission 
determined  not  to  modify  or  vacate  the 
TEO  ID  and  issued  a  temporary  limited 
exclusion  order  and  a  temporary  cease 
and  desist  order  against  domestic 
respondent  Mentor.  The  Commission 
imposed  a  bond  of  43  percent  of  entered 
value  on  respondents'  importations  and 
sales  of  emulation  systems  and 
components  thereof  during  the 
remaining  pendency  of  the 
investigation. 

On  September  24,  1997,  the 
Commission  determined  to  modify 
respondents'  temporary  relief  bond  in 
the  investigation.  Respondents' 
temporary  relief  bond  remained  at  43 
percent  of  the  entered  value  of  the 
subject  imported  articles  if  the  entered 
value  equals  transaction  value  as 
defined  in  applicable  U.S.  Customs 
Service  regulations.  Respondents' 
temporary  relief  bond  increased  to  180 


percent  of  the  entered  value  of  the 
subject  imported  articles  if  the  entered 
value  is  not  based  on  transaction  value. 

On  July  31.  1997,  the  ALJ  issued  an 
initial  determination  ("Final  ID"), 
finding  that  respondents  had  violated 
section  337  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1337).  by  infringing 
claims  of  all  five  of  Quickturn's  asserted 
patents.  The  ALJ  recommended 
issuance  of  a  permanent  exclusion  order 
and  a  cease  and  desist  order. 

On  October  2,  1997.  the  Commission 
determined  not  to  review  the  Final  ID, 
thereby  finding  that  respondents 
violated  section  337.  On  December  3, 
1997,  the  Commission  issued  a  limited 
exclusion  order  directed  to  Meta  and  a 
cease  and  desist  order  against  domestic 
respondent  Mentor.  These  final  relief 
orders  were  referred  to  the  President  on 
December  4,  1997,  and  the  60-day 
Presidential  review  period  expired  on 
February  2,  1998.  without  the  President 
taking  action  to  disapprove  them. 

On  July  31.  1997.  the  ALJ  also  issued 
Order  No.  96  in  the  investigation 
finding  that  respondents  and  certain  of 
their  counsel  have  engaged  in  discovery 
abuses  and  abuse  of  process  justifying 
the  imposition  of  evidentiary  and 
monetary  sanctions.  Respondents 
petitioned  for  review  of  Order  No.  96. 
On  March  6.  1998,  the  Commission 
denied  most  aspects  of  respondents' 
petition  and  determined  to  adopt  Order 
No.  96.  The  Commission  ordered  the 
ALJ  to  issue  an  ID  within  six  months 
ruling  on  the  precise  dollar  amount  of 
sanctions  to  be  awarded  pursuant  to 
those  portions  of  Order  No.  96  adopted 
by  the  Commission. 

'On  February  26,  1998.  Quickturn  filed 
a  motion  pursuant  to  Commission  rule 
210.50(d)  for  forfeiture  of  the  full 
amount  of  the  bonds  posted  by 
respondents  in  connection  with  their 
activities  during  the  temporary  relief 
period  and  Presidential  review  period. 
On  March  13,  1998,  respondents  filed 
an  opposition  to  Quickturn's  motion 
and  a  motion  for  return  of  their  bonds. 
The  Commission  referred  these  motions 
to  the  ALJ  for  issuance  of  an  ID  within 
nine  months. 

While  the  monetary  sanctions  and 
bond  forfeiture/return  proceedings  were 
pending  before  the  ALJ,  Quickturn  and 
the  respondents  submitted  a  joint 
motion  for  determinations  concerning 
the  amount  of  monetary  sanctions  and 
the  amount  of  respondents'  bond 
forfeiture,  based  on  a  stipulation 
agreement  between  the  parties.  Based  on 
this  joint  motion,  on  July  21,  1998,  the 
ALJ  issued  Order  No.  106,  in  which  he 
approved  the  stipulated  amounts  and 
determined  to  terminate  the  monetary 
sanctions  and  bond  forfeiture/return 


proceedings.  None  of  the  parties  filed  a 
petition  for  review  of  Order  No.  106. 

The  Commission  has  determined  not 
to  review  Order  No.  106.  In  accordance 
with  the  stipulation  agreement  between 
the  parties,  the  Commission  will 
instruct  the  U.S.  Customs  Service  to 
release  respondents'  bonds  after  the 
Commission  has  received  written 
notification  from  Quickturn  that  the 
amount  stipulated  for  forfeiture  of 
respondents'  bonds  has  been  paid  to 
Quickturn. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  section 
210.42  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.42). 

Copies  of  the  public  versions  of  Order 
No.  106  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street.  SVV,  Washington.  DC  20436. 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  can  be  obtained  by 
contacting  the  Commission's  'TDD 
terminal  on  202-205-1810.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  (http://www.usitc.gov). 

Issued:  August  21,  1998. 

By  order  of  the  Commission. 
Donna  R,  Koehnke, 
Secretary. 
IFR  Doc.  98-22985  Filed  8-26-98;  8:45  am] 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Notice  of  Appeal. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  26,  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
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information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  emd 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Notice  of  Appeal. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  fustice  sponsoring  the 
collection:  Form  1-694.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  information  collection 
will  be  used  by  the  Service  in 
considering  appeals  of  denials  of 
temporary  and  permanent  residence 
status  by  legalization  applicants  and 
special  agricultural  workers,  under 
sections  210  and  245A  of  the 
Immigration  and  Nationality  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  20,000  respondents  at  30 
Minutes  (.5)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  10,000  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 


the  item(s)  contained  in  this  notice, 
especially  regrading  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  August  24,  1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

[FR  Doc.  98-22983  Filed  8-26-98;  8:45  am] 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Infomiation  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  Emergency  Federal  Law 
Enforcement  Assistance. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  26,  1998. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 


other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Emergency  Federal  Law  Enforcement 
Assistance. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Number. 
Office  of  General  Counsel,  Immigration 
and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local  or  Tribal 
Government.  Section  404(b)  of  the 
Immigration  and  Nationality  Act 
provides  for  the  reimbursement  to  States 
and  localities  for  assistance  provided  in 
meeting  an  immigration  emergency. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  10  responses  at  30  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  300  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item{s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street.  NW..  Washington,  DC 
20530. 

Dated:  August  24.  1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

[FR  Doc.  98-22984  Filed  8-26-98:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
[INS  No.  1940-98;  AG  Order  No.  2175-98] 
RIN  1115-AE26 

Extension  of  Designation  of  Montserrat 
Under  Temporary  Protected  Status 
Program 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Notice. 

SUMMARY:  This  notice  extends,  until 
August  27,  1999,  the  Attorney  General's 
designation  of  Montserrat  under  the 
Temporary  Protected  Status  (TPS) 
program  provided  for  in  section  244  of 
the  Immigration  and  Nationality  Act,  as 
amended  (Act).  Accordingly,  eligible 
aliens  who  are  nationals  of  Montserrat 
(or  who  have  no  nationality  and  who 
last  habitually  resided  in  Montserrat) 
may  re-register  for  TPS  and  are  eligible 
for  an  extension  of  employment 
authorization.  This  re- registration  is 
limited  to  persons  who  register  for  the 
initial  period  of  TPS,  which  ends  on 
August  27,  1998. 

EFFECTIVE  DATES:  This  extension  of 
designation  is  effective  August  28,  1998, 
and  will  remain  in  effect  until  August 
27.  1999.  The  re-registration  procedures 
become  effective  August  27,  1998,  and 
will  remain  in  effect  until  September  25, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Raftery,  Residence  and  Status 
Branch,  Adjudications.  Immigration  and 
Naturalization  Service,  Room  3214,  425 
I  Street,  NW.,  Washington,  DC  20536, 
telephone  (202)  305-3199. 

SUPPLEMENTARY  INFORMATION: 
Background 

Subsection  308(b)(7)  of  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act,  Public  Law  104-208, 
dated  September  30,  1996,  redesignated 
section  244A  of  the  Act  as  section  244 
of  the  Act.  Under  this  section,  the 
Attorney  General  continues  to  be 
authorized  to  grant  TPS  to  eligible 
aliens  who  are  nationals  of  a  foreign 
state  designated  by  the  Attorney  General 
(or  who  have  no  nationality  and  last 
habitually  resided  in  that  state).  The 
Attorney  General  may  designate  a  state 
upon  finding  that  the  state  is 
experiencing  ongoing  armed  conflict, 
environmental  disaster,  or  certain  other 
extraordinary  and  temporary  conditions 
that  prevent  nationals  or  residents  of  the 
country  from  returning  in  safety, 

On  August  28,  1997.  the  Attorney 
General  designated  Montserrat  for 


Temporary  Protected  Status  for  a  period 
of  12  months  (62  FR  45685). 

Based  on  a  thorough  review  by  the 
Departments  of  State  and  Justice  of  all 
available  evidence,  the  Attorney  General 
finds  that  the  environmental  disaster  in 
Montserrat  continues  and  that,  due  to 
such  environmental  disaster,  requiring 
the  return  of  nationals  to  Montserrat 
would  pose  a  serious  threat  to  their 
personal  safety. 

This  notice  extends  the  designation  of 
Montserrat  under  the  Temporary 
Protected  Status  program  for  an 
additional  12  months,  in  accordance 
with  subsections  244(b)(3)(A)  and  (C)  of 
the  Act.  This  notice  also  describes  the 
procedures  with  which  eligible  aliens 
who  are  nationals  of  Montserrat  (or  who 
have  no  nationality  and  who  last 
habitually  resided  in  Montserrat)  must 
comply  in  order  to  reregister  for  TPS. 

In  addition  to  timely  re-registrations 
and  late  re-registrations  authorized  by 
this  notice's  extension  of  Montserrat 's 
TPS  designation,  late  initial 
registrations  are  possible  for  some 
Montserratians  under  8  CFR  244.2(f)(2). 
Such  late  initial  registrants  must  have 
been  "continuously  physically  present" 
in  the  United  States  since  August  28, 
1997.  must  have  "continuously  resided" 
in  the  United  States  since  August  22, 
1997,  must  have  had  a  valid  immigrant 
or  nonimmigrant  status  during  the 
original  registration  period  or  have  had 
an  application  for  such  status  pending 
during  the  initial  registration  period, 
and  must  register  no  later  than  30  days 
from  the  expiration  of  such  status  or  the 
denial  of  the  application  for  such  status. 
Any  national  of  Montserrat  who  has 
already  applied  for,  or  plans  to  apply 
for,  asylum  but  whose  asylum 
application  has  not  yet  been  approved 
may  also  apply  for  TPS.  An  application 
for  TPS  does  not  preclude  or  adversely 
affect  an  application  for  asylum  or  any 
other  immigration  benefit. 

Nationals  of  Montserrat  (or  aliens 
having  no  nationality  who  last 
habitually  resided  in  Montserrat)  who 
have  been  continuously  physically 
present  in  the  United  States  since 
August  28.  1997,  and  have  continuously 
resided  in  the  United  States  since 
August  22. 1997,  may  re-register  for  TPS 
within  the  registration  period  which 
begins  on  August  27.  1998,  and  ends  on 
September  25,  1998. 

This  notice  concerns  an  "extension  of 
TPS  designation,"  not  a  "redesignation 
of  TPS."  An  extension  of  TPS 
designation  does  not  change  the 
eligibility  requirements  for  TPS 
including,  most  importantly,  the 
required  dates  of  continuous  residence 
and  continuous  physical  presence  in  the 
United  States. 


Nationals  of  Montserrat  may  register 
for  TPS  by  filing  an  Application  for 
Temporary  Protected  Status,  Form  I- 
821.  which  requires  a  filing  fee 
(instructions  regarding  the  payment  of 
fees  for  re-registration  are  contained  in 
paragraph  5  below).  The  Application  for 
Temporary  Protected  Status,  Form  I- 
821.  must  always  be  accompanied  by  an 
Application  for  Employment 
Authorization.  Form  1-765.  which  is 
required  for  data-gathering  purposes. 
Those  TPS  applicants  who  already  have 
employment  authorization,  including 
some  asylum  applicants,  and  those  who 
have  no  need  for  employment 
authorization,  including  minor  children, 
need  pay  only  the  1-821  fee.  although 
they  must  complete  and  file  the  1-765. 
In  all  other  cases,  the  appropriate  filing 
fee  must  accompany  Form  1-765.  unless 
a  properly  documented  fee  waiver 
request  is  submitted  under  8  CFR  244.20 
to  the  Immigration  and  Naturalization 
Service. 

Notice  of  Extension  of  Designation  of 
Montserrat  Under  the  Temporary 
Protected  Status  Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  section  244  of 
the  Act  (8  U.S.C.  1254).  and  pursuant  to 
subsections  244(b)(3)(A)  and  (C)  of  the 
Act,  I  have  had  consultations  with  the 
appropriate  agencies  of  the  Government 
concerning  whether  the  conditions  that 
made  Montserrat  eligible  for  designation 
under  the  TPS  program  continue  to 
exist.  Based  on  these  consultations,  I 
have  determined  that  the  conditions  for 
the  original  designation  of  Montserrat 
under  the  Temporary  Protected  Status 
program  continue  to  be  met. 
Accordingly,  it  is  ordered  as  follows: 

(1)  The  designation  of  Montserrat 
under  subsection  244(b)  of  the  Act  is 
extended  for  an  additional  12-month 
period  from  August  28.  1998  to  August 
27.  1999. 

(2)  I  estimate  that  there  are 
approximately  300  nationals  of 
Montserrat  (and  aliens  having  no 
nationality  who  last  habitually  resided 
in  Montserrat)  who  have  been  granted 
Temporary  Protected  Status  and  who 
are  eligible  for  re-registration. 

(3)  In  order  to  maintain  current 
registration  for  Temporary  Protected 
Status,  a  national  of  Montserrat  (or  an 
alien  having  no  nationality  who  last 
habitually  resided  in  Montserrat)  who 
received  a  grant  of  TPS  during  the 
initial  period  of  designation,  from 
August  28,  1997,  to  August  27,  1998, 
must  comply  with  the  re-registration 
requirements  contained  in  8  CFR 
244.17,  which  are  described  in  pertinent 
part  in  paragraphs  (4)  and  (5)  of  this 
notice. 


ACTION:  Notice  of  meeting. 
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DEPARTMENT  OF  JUSTICE 

National  Institute  of  Justice 

[OJP{NIJ)-1197] 

ZRIN  1121-ZB33 

Announcement  of  the  Second  Meeting 
of  the  Methamphetamine  Interagency 
Task  Force 

agency:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 


SUMMARY:  Announcement  of  the  second 

meeting  of  the  Methamphetamine 

Interagency  Task  Force. 

DATES:  October  5,  1998.  from  9;00  a.m. 

to  5:00  p.m.  and  October  6,  1998,  from 

9:00  a.m.  to  5:00  p.m. 

ADDRESSES:  W.  H.  Thompson  Alumni 

Center,  University  of  Nebraska  at 

Omaha,  67th  &  Dodge  Street,  Omaha, 

Nebraska  61882. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  want  further  information  about  how 
to  attend  this  meeting:  Heather  Gartman, 
National  Institute  of  Justice,  810  7th 
Street,  N.W.,  Washington,  D.C.  20531. 
Telephone:  (301)  519-5313.  Facsimile: 
(301)519-5212.  E-mail: 
hgartman@ncjrs.org. 

If  you  want  to  submit  written 
questions:  Peter  Owen,  National 
Institute  of  Justice.  810  7th  Street,  N.W., 
Washington.  D.C.  20531.  Telephone: 
(202)  514-2533.  Facsimile:  (202)  307- 
6394.  E-mail:  owenp@ojp.usdoj.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under 
Section  501  of  the  Comprehensive 
Methamphetamine  Control  Act  of  1996, 
Pub.  L.  104-237,  110  Stat  3099  (October 
3,  1996),  and  as  applicable  under  the 
Federal  Advisory  Committee  Act 
(FACA),  5  U.S.C.  App.  2. 

Background 

The  purpose  of  the  Methamphetamine 
Interagency  Task  Force  is  to  design, 
implement,  and  evaluate  education, 
prevention,  treatment  practices  and 
strategies  by  the  Federal  government 
with  respect  to  methamphetamine  and 
other  synthetic  stimulants. 

The  Methamphetamine  Interagency 
Task  Force  will  hold  its  second  meeting. 
The  agenda  will  include  review  of  the 
summary  report  of  the  previous  task 
force  meeting;  discussion  of 
recommendations  from  related 
methamphetamine  workgroups  and 
conferences;  establishment  of  reporting 
milestones,  task  plan,  and  subcommittee 
structure  for  the  Task  Force;  and  open 
discussion  of  issues  of  concern  to  Task 
Force  Members. 

The  meeting  will  be  open  to  the 
public  on  a  space-available  basis,  but 
you  must  make  reservations  if  you  want 
to  attend.  When  you  arrive,  you  must 
bring  a  photo  ID  in  order  to  gain 
admittance.  See  the  contact  point  listed 
above  to  reserve  a  space  and  to  advise 
us  of  any  special  needs.  If  you  wish  to 
submit  written  questions  to  this  session, 
you  should  notify  the  contact  point 
listed  above  by  Monday,  September  21, 


1998.  With  your  questions,  you  must 
submit  your  name,  affiliation,  and 
means  of  contact  (address  or  telephone 
number).  If  you  are  interested  in  this 
meeting,  we  encourage  you  to  attend. 
David  Boyd. 

Acting  Director,  National  Institute  of  Justice. 
IFR  Doc.  98-23086  Filed  8-26-98;  8:45  am] 
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(4)  A  national  of  Montserrat  (or  an 
alien  having  no  nationality  who  last 
habitually  resided  in  Montserrat)  who 
previously  has  been  granted  TPS,  must 
re-register  by  filing  a  new  Application 
for  Temporary  Protected  Status,  Form  I- 
821,  along  with  an  Application  for 
Employment  Authorization,  Form  I- 
765,  within  the  30-day  period  beginning 
on  August  27, 1998,  and  ending  on 
September  25, 1998.  in  order  to  be 
eligible  for  Temporary  Protected  Status 
during  the  period  from  August  28,  1998, 
until  August  27.  1999.  Late  re- 
registration  applications  will  be  allowed 
pursuant  to  8  CFR  244.17(c). 

(5)  There  is  no  fee  for  Form  1-821 
filed  as  part  of  the  re-registration 
application.  A  Form  1-765  must  be  filed 
with  the  Form  1-821.  If  the  alien 
requests  employment  authorization  for 
the  extension  period,  the  fee  prescribed 
in  8  CFR  103.7(b)(1).  currently  seventy 
dollars  ($70).  or  a  properly  documented 
fee  waiver  request  pursuant  to  8  CFR 
244.20,  must  accompany  the  Form  I- 
765.  An  alien  who  does  not  request 
employment  authorization  must 
nonetheless  file  Form  1-765  along  with 
Form  1-821,  but  in  such  cases  no  fee 
will  be  charged. 

(6)  Pursuant  to  subsection 
244(b)(3)(A)  of  the  Act,  the  Attorney 
General  will  review,  at  least  60  days 
before  August  27,  1999.  the  designation 
of  Montserrat  under  the  TPS  program  to 
determine  whether  the  conditions  for 
designation  continue  to  be  met.  Notice 
of  that  determination,  including  the 
basis  for  the  determination,  will  be 
published  in  the  Federal  Register. 

(7)  Information  concerning  the  TPS 
program  for  nationals  of  Montserrat  (and 
aliens  having  no  nationality  who  last 
habitually  resided  in  Montserrat)  will  be 
available  at  local  Immigration  and 
Naturalization  Service  offices  upon 
publication  of  this  notice. 

Dated:  August  21,  1998. 
Janet  Reno. 
Attorney  General. 
(PR  Doc.  98-23035  Filed  8-26-98;  8:45  am] 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1 .  Mettiki  Coal  Corporation 

IDocket  No.  M-98-67-C1 

Mettiki  Coal  Corporation.  293  Table 
Rock  Road,  Oakland,  Maryland  21550 
has  filed  a  petition  to  modif>'  the 
application  of  30  CFR  75.500(b) 
(permissible  electric  equipment)  to  its 
Mettiki  Mine  (I.D.  No.  18-00621) 
located  in  Garrett  County,  Maryland. 
The  petitioner  requests  a  modification 
of  the  standard  to  allow  nonpermissible 
hand-held,  battery-powered  drills  and 
nonpermissible  electronic  testing  and 
diagnostic  equipment  to  be  taken  into  or 
used  inby  the  last  open  crosscut.  The 
petitioner  asserts  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  miners.  In  addition,  the 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

2.  Jewell  Smokeless  Coal  Corporation 

IDocket  No.  M-98-68-C1 

Jewell  Smokeless  Coal  Corporation. 
P.O.  Box  70.  Vansant,  Virginia  24656 
has  filed  a  petition  to  modif\'  the 
application  of  30  CFR  77.214(a)  (refuse 
piles;  general)  to  its  Dominion  Mine  No. 
25  (I.D.  No.  44-00649)  located  in 
Buchanan  County.  Virginia.  The 
petitioner  proposes  to  construct  a  refuse 
bench  fill  in  an  area  containing 
abandoned  mine  openings.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandator)'  standard. 

3.  Arclar  Company 

IDocket  No.  M-98-69-C1 

Arclar  Company.  29  West  Rax-mond. 
P.O.  Box  444.  Harrisburg,  Illinois  62946 
has  filed  a  petition  to  modify-  the 
application  of  30  CFR  75.503 
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(permissible  electric  face  equipment; 
maintenance)  to  its  Big  Ridge  Mine  (I.D. 
No.  11-02879)  located  in  Saline  County, 
Illinois.  The  petitioner  proposes  to  use 
fabricated  metal  locking  devices  with  a 
locking  screw  threaded  through  a  steel 
bracket  instead  of  padlocks  to  lock 
battery  plugs  to  machine-mounted 
battery  receptacles  on  permissible, 
mobile,  battery-powered  machines.  The 
petitioner  states  that  initial  and 
refresher  training  will  be  provided  to  all 
operators  of  these  machines,  and  to  all 
miners  who  couple  and  uncouple 
battery  plugs  on  the  machines.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

4.  Jim  Walter  Resources,  Inc. 

(Docket  No.  M-98-70-CI 

Jim  Walter  Resources,  Inc.,  P.O.  Box 
133,  Brookwood,  Alabama  35444  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(2) 
(weekly  examination)  to  its  No.  4  Mine 
(I.D.  No.  01-01247)  located  in 
Tuscaloosa  County,  Alabama.  Due  to 
hazardous  conditions  in  certain  areas  of 
the  air  course,  traveling  the  affected  area 
would  be  unsafe.  The  petitioner 
proposes  to  establish  evaluation  points 
inby  and  outby  the  deteriorated  return; 
and  to  have  a  certified  person  examine 
these  evaluation  points  for  methane  and 
oxygen  concentrations  and  the  volume 
of  air  and  record  the  results  in  a  book 
maintained  on  the  surface  of  the  mine. 
The  petitioner  asserts  that  application  of 
the  standard  would  result  in  a 
diminution  of  safety  to  the- miners.  In 
addition,  the  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

5.  Mettiki  Coal  Coqjoration 

[Docket  No.  M-98-71-C1 

Mettiki  Coal  Corporation,  293  Table 
Rock  Road,  Oakland,  Maryland  21550 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.804(a) 
(underground  high-voltage  cables)  to  its 
Mettiki  Mine  (I.D.  No.  18-00621) 
located  in  Garrett  County,  Alabama.  The 
petitioner  proposes  to  use  specially 
designed  high-voltage  cables  for 
longwall  mining  equipment.  The 
petitioner  states  that  the  cables  would 
have  a  center  ground  check  conductor 
not  smaller  than  16  A.W.G.  and 
constructed  of  symmetrical  3/C,  3/G, 
and  1/GC;  the  type  would  be  CABLEC/ 
BICC  Anaconda  Brand  5KV,  3/C  type 
SHD&GC.  Americable  Tiger  Brand,  3/C, 
5KV,  type  SHD-CGC;  Pirelli  5KV.  3/C, 


type  SHD-CENTER-GC,  or  similar 
5,000-volt  cable  with  a  center  ground 
check  conductor,  but  otherwise 
manufactured  to  the  ICEA  Standard  S- 
75-381  for  type  SHD,  three-conductor 
cables:  that  the  cables  would  be  MSHA 
accepted  as  flame-resistant  and  used 
only  for  high-voltage  longwall 
equipment;  and  that  all  miners 
performing  electrical  maintenance  on 
high-voltage  cables  on  the  longwall 
would  be  trained  to  safely  install,  splice, 
and  repair  the  specially  designed  high- 
voltage  cables.  The  petitioner  asserts 
that  application  of  the  standard  would 
result  in  a  diminution  of  safety  to  the 
miners.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

6.  Independence  Coal  Company,  Inc. 

IDocket  No.  M-98-72-C1 

Independence  Coal  Company,  Inc., 
HC  78  Box  1800,  Madison,  West 
Virginia  25130  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.1700  (oil  and  gas  wells)  to  its  Justice 
#  1  Mine  (I.D.  No.  46-07273)  located  in 
Boone  County,  West  Virginia.  The 
petitioner  requests  a  modification  of  the 
standard  to  allow  plugging  of  oil  and  gas 
wells  using  specific  procedures  outlined 
in  this  petition  for  modification.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

7.  Powell  Mountain  Coal  Company,  Inc. 

[Docket  No.  M-98-73-C1 

Powell  Mountain  Coal  Company,  Inc., 
Rt.,  1,  Box  140.  St.  Charles,  Virginia 
24262  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1710-1 
(canopies  or  cabs;  self-propelled  diesel- 
powered  and  electric  face  equipment; 
installation  of  requirements)  to  its 
WaUins  A  Mine  (I.D.  No.  44-06364) 
located  in  Lee  County,  Virginia.  Due  to 
low  coal  seam  heights,  the  petitioner 
proposes  to  operate  its  electric  face 
equipment  such  as  the  Simmons-Rand 
828  Unahauler  battery  coal  haulers  and 
Simmons-Rand  Model  482  scoops, 
without  canopies.  The  petitioner  asserts 
that  application  of  the  standard  would 
result  in  a  diminution  of  safety  to  the 
miners. 

8.  Hecla  Mining  Company 

[Docket  No.  M-98-04-C1 

Hecla  Mining  Company,  6500  Mineral 
Drive,  Coeur  d'Alene,  Idaho  83815-8788 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  49.8(b)  (training 
for  mine  rescue  teams)  to  its  Rosebud 


Mine  (I.D.  No.  26-02241)  located  in 
Pershing  County,  Nevada.  The 
petitioner  requests  a  modification  of  the 
standard  to  allow  miners  who  have 
qualified  as  mine  rescue  personnel  in 
mining  districts  that  are  subject  to 
MSHA  jurisdiction,  to  be  considered  as 
fulfilling  the  requirement  of  the 
standard;  to  allow  similarly  trained 
miners  who  are  not  designated  as  mine 
rescue  personnel,  including  back-up 
mine  rescue  personnel  from  Getchell 
Gold  Corporation's  mine  to  be 
considered  as  fulfilling  the  requirements 
of  the  standard;  to  allow  training  for  the 
mine  rescue  personnel  to  be  not  less 
than  five  (5)  total  sessions  per  year  with 
at  least  three  (3)  of  the  five  (5)  sessions 
to  be  conducted  underground;  and  to 
allow  a  minimum  of  two  and  one-half 
(2V2)  hours  per  session  during  each  of 
the  five  (5)  sessions  to  be  spent  using 
oxygen.  The  petitioner  states  that  the 
total  annual  cumulative  amount  of 
training  would  equal  to  12V2  hours 
under  oxygen,  and  a  total  training 
regimen  of  50  hours  per  year;  and  that 
all  miners  who  have  not  had  the 
required  training  would  have  to 
complete  the  training  or  complete 
training  required  of  mine  rescue 
personnel  before  being  allowed  to 
assume  any  positions  for  mine  rescue 
personnel.  The  petitioner  asserts  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  the  miners.  In 
addition,  the  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "comments@msha.gov",  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  28, 1998.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated;  August  14, 1998. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations, 

and  Variances. 

[FR  Doc.  98-22956  Filed  8-26-98;  8.45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Maritime  Advisory  Committee  for 
Occupational  Safety  and  Health:  Notice 
of  Meeting 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Maritime  Advisory  Committee 
for  Occupational  Safety  and  Health: 
Notice  of  Meeting. 

SUMMARY:  The  Maritime  Advisory 
Committee  for  Occupational  Safety  and 
Health  (MACOSH).  established  under 
Section  7  of  the  Occupational  Safety 
and  Health  Act  of  1970  to  advise  the 
Secretary  of  Labor  on  issues  relating  to 
occupational  safety  and  health 
programs,  policies,  and  standards  in  the 
maritime  industries  in  the  United 
States,  will  meet  in  Hampton,  Virginia 
on  Tuesday  and  Wednesday,  September 
22  and  23, 1998. 

DATES:  The  Committee  will  meet  on 
September  22  and  23, 1998.  On 
September  22,  the  Committee  will  meet 
from  9:00  A.M.  until  approximately  5:00 
P.M.;  on  September  23,  the  Committee 
will  meet  from  8:30  A.M.  until 
approximately  5:00  P.M. 
ADDRESSES:  The  Committee  will  meet  in 
Ballroom  B  at  the  Radisson  Hotel 
Hampton,  700  Settlers  Landing  Road, 
Hampton.  Virginia  23669  ((757)  727- 
9700). 

Mail  comments  views,  or  statements 
in  response  to  this  notice  to  Larry 
Liberatore,  Maritime  Facilitator,  Office 
of  Maritime  Standards,  OSHA.  U.S. 
Department  of  Labor,  Room  N-3621, 
200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Phone:  (202) 
219-8061;  Fax:  (202)  219-7477. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Friedman,  Director,  Office  of 
Information  and  Consumer  Affairs, 
OSHA;  Phone:  (202)  219-8151. 
SUPPLEMENTARY  INFORMATION:  All 
interested  persons  are  invited  to  attend 
the  public  meetings  of  MACOSH  at  the 
time  and  place  indicated  above. 
Individuals  with  disabilities  wishing  to 
attend  should  contact  Theda  Kenney  at 
(202)  219-8061  no  later  than  September 
14,  1998,  to  obtain  appropriate 
accommodations. 

Meeting  Agenda 

This  meeting  will  include  discussion 
of  the  OSHA  shipyard  strategic  planning 
goals;  vertical  tandem  lifts  in  the  marine 
cargo  handling  environment;  ship 
scrapping  initiatives  and  developments; 
training  partnerships;  use  of  hanging 
scaffolds  in  shipyards;  general  OSHA 


update,  including  a  standards  update 
and  an  update  on  the  shipyard  fire 
protection  negotiated  rulemaking 
committee. 

Public  Participation 

Written  data,  views,  or  comments  for 
consideration  by  MACOSH  on  the 
various  agenda  items  listed  above  may 
be  submitted,  preferably  with  25  copies, 
to  Larry  Liberatore  at  the  address 
provided  above.  Submissions  received 
by  September  10,  1998,  will  be  provided 
to  the  members  of  the  committee  and 
will  be  included  in  the  record  of  the 
meeting.  Requests  to  make  oral 
presentations  to  the  Committee  may  be 
granted  if  time  permits.  Anyone  wishing 
to  make  an  oral  presentation  to  the 
Committee  on  any  of  the  agenda  items 
noted  above  should  notify  Larry 
Liberatore  at  the  address  listed  above. 
The  request  should  state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  will  apptear,  and  a  brief  outline 
of  the  content  of  the  presentation. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  6(b)(1)  and  7(b)  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  655,  656,  the  Federal  Advisory 
Committee  Act  (5  U.S.C  App.  2),  and  29  CFR 
part  1912. 

Signed  at  Washington.  D.C.  this  20th  day 
of  August,  1998. 

Charles  N.  Jeffreas, 

Assistant  Secretary  of  Labor. 

(PR  Doc.  98-23087  Filed  8-26-98;  8:45  am] 

BILLING  CODE  46ia-2t-M 


NATIONAL  COMMUNICATIONS 
SYSTEM 

Telecommunications  Service  Priority 
System  Oversight  Committee 

AGENCY:  National  Communications 
System  (NCS). 

ACTION:  Notice  of  meeting. 

A  meeting  of  the  Telecommunications 
Service  Priority  (TSP)  System  Oversight 
Committee  will  convene  Tuesday, 
September  29,  1998,  from  9  a.m.  to  4:00 
p.m.  The  meeting  will  be  held  at  the 
National  Communications  System,  701 
S.  Court  House  Road,  Arlington  VA. 

•  Opening/ Administrative  Remarks. 

•  Status  of  the  TSP  Program. 

•  CPAS  Update. 

•  Y2K  Compliance  &  Implications. 

Anyone  interested  in  attending  or 
presenting  additional  information  to  the 
Committee,  please  contact  CDR  Lynne 
Hicks,  Manager,  TSP  Program  Office, 


(703)  607-4930.  or  Betty  Hoskin  (703) 

607-4932  by  September  15.  1998. 

Frank  McClelland, 

Technology  &■  Standards  Division. 

[PR  Doc.  98-23062  Filed  8-26-98;  8;45  am] 

BILUNG  CODE  8001 -06-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of  1978  (Pub.  L  95-641) 

AGENCY:  National  Science  Foundation. 

ACTION:  Notice  of  permit  applications 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Public  Law 
95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 

DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  these  permit 
applications  by  September  25,  1998. 
Permit  applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation.  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or  (703)  306-1030. 

SUPPt-EMENTARY  INFORMATION:  The 

National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  a 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 

The  applications  received  are  as 
follows: 
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Permit  Application  .No.  99-003 

1.  Applicant:  Wayne  Z.  Trivelpiece. 
Department  of  Biology.  Montana  State 
University,  Bozeman,  Montana  59717. 

Activity  for  Which  Permit  is 
Requested:  Take,  Enter  Site  of  Special 
Scientific  Interest  and  Import  into  the 
U.S.A.  The  applicant  is  continuing  a 
study  of  the  behavioral  ecology  and 
population  biology  of  the  Adelie, 
Gentoo,  and  Chinstrap  penguins  and  the 
interactions  among  these  species  and 
their  principal  avian  predators:  skuas, 
gulls,  sheathbills,  and  giant  petrels.  The 
applicant  proposes  to  band  1000  Adelie 
and  Gentoo  penguin  chicks,  plus  adults 
of  all  three  penguin  species,  as  needed 
(not  greater  than  150  per  species),  to 
fulfill  research  goals.  In  addition,  bands 
will  be  applied  to  adults  and  chicks  of 
the  avian  predator  species  as  necessary. 
The  applicant  will  continue  a  study  of 
the  penguins'  foraging  habits  which 
involves  the  application  of  radio- 
transmitters  (Txs),  satellite  tags  (PTTs), 
and  time-depth  recorders  (TDRs)  to  a 
maximum  of  50  adult  penguins  per 
species.  The  study  of  foraging  habits 
also  inuoives  the  stomach  pumping  of  a 
maximum  of  40  aduh  penguins  per 
species.  Finally  the  applicant  will 
collect  one  (1)  milliliter  blood  samples 
from  a  maximum  of  20  breeding  adults 
of  each  penguins  species  for  use  in  DNA 
analysis. 

The  applicant  also  proposes  to  salvage 
carcasses  and  skeletons  of  penguins  and 
Antarctic  flying  birds  for  import  into  the 
U.S.  for  educational  and  scientific  study 
purposes.  The  salvaged  specimens  will 
be  returned  to  Montana  State  University 
for  public  display  and  teaching  aids  in 
educational  programs. 

Location:  Admiralty  Bay  (SSSI  #8), 
King  George  Island,  South  Shetland 
Islands. 

Dates:  September  25,  1998  to  April  1, 
1999. 
Permit  Application  No.  99-004 

2.  Applicant:  Donald  B.  Siniff, 
Department  of  Ecology,  Evolution  and 
Behavior,  100  Ecology  Building, 
University  of  Minnesota.  St.  Paul. 
Minnesota  55108. 

Activity  for  Which  Permit  is 
Requested:  Taking,  Export  from  the  U.S. 
and  Import  into  the  U.S.  The  applicant 
proposes  to  continue  a  long-term  study 
of  the  Weddell  seal  population 
surrounding  McMurdo  Station  by 
tagging,  collection  of  blood,  tissue  and 
stomach  samples  and  attaching  VHF 
and  satellite-linked  radio  transmitters. 
Up  to  600  pups  and  500  adult  Weddell 
seals  will  be  handled.  Tags  will  be 
attached  to  all  pups  bom  into  the 
McMurdo  Sound  population  and  tags 
will  be  replaced  on  those  adults  who 


have  lost  their  tags.  Blood  and  tissue 
samples  will  be  collected  for  current 
and  future  research  examining  the 
behavioral  ecology,  paternity  and 
genetic  relatedness  within  and  between 
seal  colonies.  Additionally,  blood 
samples  will  be  used  for  examination  of 
blood  hormones,  blood  chemistry  and 
blood  parasites  and  various  health 
parameters.  Stomach  samples  will  be 
taken  to  supplement  the  scant  data  on 
Weddell  seal  prey  species.  These 
samples  will  be  analyzed  in  McMurdo 
or  returned  to  the  home  institutions  in 
the  U.S.  VHF  transmitters  will  be 
attached  to  the  dorsal  pelage  of  male 
seals  using  a  marine  epoxy.  The 
transmitters  will  permit  tracking  of  the 
seals  local  movements  around  the 
colonies  and  time  spent  above  and 
below  the  surface  throughout  the  24 
hour  day,  which  may  assist  in 
correlating  activity  with  paternity,  as 
determined  from  the  genetic  data.  The 
transmitters  will  be  removed  or  will  fall 
off  during  the  annual  molt.  The  satellite- 
linked  radio  transmitters  will  be 
attached  to  the  dorsal  pelage  of  adults 
and  pups,  which  will  allow  tracking  of 
the  seals  during  the  winter-over  period. 
Demographic  data  collected  over  the 
years  has  shown  that  pups  tagged 
within  the  study  area  are  rarely  seen  for 
4-5  years  following  tagging.  The 
transmitters  will  help  determine  where 
the  pups  go  and  will  also  collect 
extremely  rare  data  on  the  adult 
movements  of  seals  during  the  winter- 
over  months.  Finally  the  applicant 
proposes  to  salvage  parts  of  seal 
carcasses  and  import  them  into  the  U.S. 
for  use  in  educational  training  and 
research.  All  captured  seals  will  be 
released  unharmed. 

Furthermore,  the  applicant  proposes 
to  export  a  skull  of  an  Antarctic 
Weddell  seal  [Leptonychotes  weddellii) 
from  the  University  of  Miimesota, 
through  Los  Angeles  International 
Airport  to  McMurdo  Station,  Antarctica. 
This  skull  was  salvaged  from  a  dead  seal 
found  in  McMurdo  Soimd  in  1996  and 
shipped  back  to  the  United  States.  It  is 
being  returned  for  permanent  display  in 
the  Crary  Science  and  Engineering 
Center  at  McMurdo  Station.  The  skull 
will  serve  as  an  education  tool.  This 
particular  seal  was  tagged  in  1971  and 
returned  to  McMurdo  Sound  to  breed 
and  give  birth  a  minimum  of  11  times. 
Displays  such  as  this  are  helpful  in 
educating  the  public  to  the  benefit  and 
productivity  of  a  long  term  research 
program. 

Location:  McMurdo  Station  and 
McMurdo  Sound,  Antarctica. 

Dates:  October  1,  1998  to  January  31, 
2002. 


Permit  Application  No.  99-005 

3.  Applicant:  Donald  B.  Siniff, 
Department  of  Ecology,  Evolution  and 
Behavior,  100  Ecology  Building, 
University  of  Minnesota,  St.  Paul. 
Minnesota  55108. 

Activity  for  Which  Permit  is 
Requested:  Taking,  enter  Site  of  special 
Scientific  Interest  and  Import  into  the 
U.S.  The  applicant  proposes  to  enter  the 
White  Island,  Site  of  Special  Scientific 
Interest  No.  18,  for  the  purpose  of 
studying  the  Weddell  seal  colony.  The 
White  Island  seal  population  has  been  a 
focus  of  interest  dating  to  the  early 
1960's.  this  group  of  seals  represents  a 
isolated  population  that  is  very  small 
and  the  evidence  suggests  it  has  very 
limited  exchange  of  individuals  with 
the  McMurdo  Sound  population.  Since 
intensive  censusing  was  begun  in  the 
late  1980's.  no  new  untagged  adults 
have  appeared  in  the  population.  Thus, 
the  genetics  of  this  population  is  of 
interest  because  of  the  possibility  of 
increasing  the  understanding  of  such 
concepts  as  inbreeding  depression  and 
genetic  drift,  all  pups  bom  in  this 
colony  since  1991  have  been  tagged,  and 
in  1997  there  was  evidence  of  a  pup 
bom  to  an  individual  tagged  as  a  pup  in 
1991.  This  observation  supports  the 
speculation  of  little  or  no  emigration 
from  the  colony.  The  applicant  proposes 
to  set  up  a  temporary  camp  at  White 
Island  that  would  be  occupied  by  3-4 
people  for  up  to  one  week  in  order  to 
continue  tagging  seal  pups  and 
collecting  tissue  and  blood  samples  for 
further  study.  The  one  week  stay  is  long 
enough  to  ensure  that  each  individual  at 
the  colony  has  been  identified,  which  is 
vital  to  accurate  predictions  of 
population  size  and  relatedness  between 
individuals. 

Location:  North-west  White  Island, 
McMurdo  Sound  (SSSI  #18). 

Dates:  October  1,  1998  to  January  31, 
1999. 

Permit  Application  No.  99-006 

4.  Applicant:  Arthur  L.  DeVries, 
Ecology,  Ethology  &  Evolution,  515 
Morrill  Hall,  University  of  Illinois,  505 
South  Goodwin  Avenue,  Urbana, 
Illinois  61801. 

Activity  for  Which  Permits  is 
Requested:  Introduce  Non-Indigenous 
Species  into  Antarctica.  The  applicant 
proposes  to  transport  15  New  Zealand 
black  cod  (Notothenia  angustata]  to  the 
McMurdo  Station  aquarium  where  the 
cod  will  be  cold  acclimated  in  a  closed 
sea-water  system.  The  cod  will  be  used 
in  experiments  to  determine  the  role  of 
antifreeze  glycopeptides  in  freezing 
avoidance  and  for  isolating  DNA.  The 
DNA  will  be  screened  for  the  presence 
of  an  "unexpressed"  antifreeze 


Federal  Register/Vol.  63,  No.  166/Thursday,  August  27.  1998 /Notices 


45869 


glycopeptide  gene.  Sensitive  blood 
serum  freezing  habit  tests  suggest  that 
cold  acclimated  black  cod  synthesize 
small  amounts  of  antifreeze 
glycopeptide  after  acclimation  to  +4°  C 
for  6  weeks. 

Some  specimens  will  be  injected  with 
piuified  antifreeze  glycopeptides  to 
deteimine  if  the  presence  of  the 
antifreeze  glycopeptides  in  the 
circulation  is  sufficient  to  provide 
avoidance  of  freezing  or  if  the  antifreeze 
glycopeptides  need  to  be  integrated  into 
the  membranes  of  protected  cells  by 
synthetic  processes.  In  addition,  some 
specimens  will  be  injected  with  small 
ice  crystals  and  the  fate  of  the  ice 
determined. 

The  integimient  of  the  cod  will  also  be 
used  in  experiments  to  determine 
whether  it  is  a  barrier  to  ice  propagation 
due  to  its  physical  properties  or  whether 
antifreeze  gylcopeptides  provide  a 
physio-chemical  barrier  in  conjunction 
with  the  integument.  The  brain  lipids 
will  also  be  analyzed  to  determined  the 
degree  of  unsaturation  of  the 
phospholipid  fatty  acids.  Upon 
completion  of  the  experiments,  the 
black  cod  will  be  sacrificed  and 
preserved  in  formalin. 

Location:  McMurdo  Station,  Ross 
Island,  Antarctica. 

Dates:  October  1,  1998  to  February  27, 
1999. 

Permit  Application  No.  99-007 

5.  Applicant:  William  R.  Fraser, 
Biology  Department,  310  Lewis  Hall, 
Montana  State  University,  Bozeman, 
Montana  59717. 

Activity  for  Which  Permit  is 
Requested:  Taking,  Enter  Site  of  Special 
Scientific  Interest  and  Enter  Specially 
Protected  Areas.  The  applicant  is  a 
participant  in  two  long-term  ecological 
research  (LTER)  programs  in  the 
western  Antarctic  Peninsula  region.  The 
focus  of  the  research  is  to  assess  how 
annual  environmental  variability  affects 
seabird  diets,  breeding  success,  growth 
rates,  survival  and  recruitment, 
behavior,  population  trends,  foraging 
success  and  seasonal  dispersal.  To 
accomplish  these  objectives,  the 
applicant  proposes  to  census 
populations;  capture,  mark,  and  weigh  a 
select  number  of  adults,  chicks  and 
eggs;  and  obtain  diet  samples  through 
stomach  lavage.  The  applicant  proposes 
to  enter  the  following  specially 
protected  areas: 

Dion  Islands,  Marguerite  Bay 
(Specially  Protected  Area  No.  8) — This 
site  has  the  only  known  breeding 
population  of  Emperor  Penguins  in  the 
western  Antarctic  Peninsula.  The 
applicant  proposes  to  conduct  a  census 
in  order  to  update  the  population  data 


available  on  this  species,  since  a  census 
has  not  been  conducted  in  more  than 
two  decades. 

Litchfield  Island,  Arthur  Hjirbor 
(Specially  Protected  Area  No.  17)  and 
Biscoe  Point,  Anvers  Island  (Site  of 
Special  Interest  No.  20) — These  two 
sites  near  Palmer  Station,  Anvers  Island, 
will  serve  as  research  control  areas.  The 
applicant  proposes  to  enter  Litchfield 
Island  2-3  times  a  week  and  Biscoe 
Point  up  to  5  times  a  season,  for  2-3 
hours  each  visit,  to  census  seabirds  and 
seals  and  conduct  habitat  mapping. 
Heavily  vegetated  areas  will  be  avoided. 

Avian  Island,  Marguerite  Bay 
(Specially  Protected  Area  No.  21) — This 
site  will  serve  as  an  alternate  site  in  the 
Marguerite  Bay  region  for  obtaining 
Adelie  Penguin  diet  samples  and 
censuses  during  the  armual  Palmer 
LTER  research  cruise.  The  applicant 
proposes  to  obtain  diet  samples  from 
20-25  penguins  to  determine  trends  in 
diets  and  populations  of  this  species  in 
the  Marguerite  Bay  region  to  determine 
if  it  differs  from  those  in  the  Palmer 
Station  region  due  to  differences  in 
annual  sea  ice  conditions. 

Location:  Dion  Island  (SPA  #8)  and 
Avian  Islands  (SPA  #21),  Marguerite 
Bay,  Litchfield  Island  (SPA  #17)  and 
Biscoe  Point,  Anvers  Island  (SSSI  #20). 

Dates:  October  1,  1998  to  April  30, 
2002. 
Permit  Application  No.  99-008 

6.  Applicant:  William  R.  Fraser, 
Biology  Department,  310  Lewis  Hall, 
Montana  State  University,  Bozeman, 
Montana  59717. 

Activity  for  Which  Pennit  is 
Requested:  Taking;  Import  into  the  U.S. 
The  applicant,  during  the  course  of 
normal  research,  occasionally 
encoimters  specimens  of  various  species 
that  have  died  of  natural  causes.  The 
applicant  proposes  to  salvage,  on  an 
opportunistic  basis,  specimens  of 
seabirds  and  seals  for  import  to  the  U.S. 
for  use  in  museums  and  educational 
institutions. 

Location:  Palmer  Station,  Anvers 
Island  and  vicinity. 

Dates:  October  1, 1998  to  April  30, 
2000. 

Permit  Application  No.  99-009 

7.  Applicant:  William  R.  Fraser, 
Biology  Department,  310  Lewis  Hall, 
Montana  State  University,  Bozeman, 
Montana  59717. 

Activity  for  Which  Permit  is 
Requested:  Taking;  Import  into  the  U.S. 
The  applicant  is  a  participant  in  two 
long-term  ecological  research  (LTER) 
programs  in  the  western  Antarctic 
Peninsula  region.  The  focus  of  the 
research  is  to  assess  how  annual 
environmental  variability  affects  seabird 


diets,  breeding  success,  growth  rates,    *" 
survival  and  recruitment,  behavior, 
population  trends,  foraging  success  and 
seasonal  dispersal.  To  accomplish  these 
objectives,  the  applicant  proposes  to 
census  populations;  capture,  mark,  and 
weigh  a  select  number  of  adults,  chicks 
and  eggs;  obtain  diet  samples  through 
stomach  lavage,  place  radio/satellite 
transmitters  on  some  individuals  to 
develop  profiles  on  foraging  effort  and 
dispersal;  and  use  developing  GIS/GPS 
technologies  to  map  and  characterize 
breeding  habitat  features.  The  apphcant 
estimates  1,700  AdeHe  penguins,  1,000 
Chinstrap  penguins,  200  South  Polar 
Skuas,  100  Brown  Skuas,  1,000  Giant 
Fulmars,  500  Blue-eyed  Shags  and  500 
Kelp  Gulls  will  be  involved  in  various 
parts  of  the  research  effort.  All  seabirds 
will  be  released  unharmed. 

Location:  Palmer  Station,  Anvers 
Island  and  vicinity. 

Dates:  October  1,  1998  to  April  30, 
2002. 

Permit  Application  No.  99-010 

8.  Applicant:  Rennie  S.  Holt,  Chief 
Scientist,  AMLR  Program,  Southwest 
Fisheries  Science  Center,  National 
Marine  Fisheries  Service.  8604  La  JoUa 
Shores  Drive,  La  JoUa.  CA  92093. 

Activity  for  Which  Permit  is 
Requested:  Taking,  Import  into  the 
United  States,  and  Enter  Site  of  Special 
Scientific  Interest.  The  applicant  will  be 
conducting  ship-supported  and  land- 
based  studies  in  the  region  of  the 
Antarctic  Peninsula.  Studies 
encompassing  census  surveys, 
attendance,  energetics,  foraging,  and 
long  term  monitory  (censusing/tagging) 
of  Antarctic  fur  seals  [Arctocephalus 
gazella)  will  be  conducted  at  the  AMLR 
Program  campsite  at  Cape  Shirreff, 
Livingston  Islemd  (Site  of  Special 
Scientific  Interest  No.  32),  Seal  Island 
and  on  the  San  Telmo  Islands.  Up  to  80 
adult  and  1500  pups  will  be  captured 
and  tagged.  In  addition  up  to  40  female/ 
pup  pairs  will  be  captured  to  quantify 
the  foraging  costs  of  maternal 
investment  in  pups  associated  with 
changes  in  foraging  strategies  observed. 
Energetic  costs  and  benefits  of  different 
foraging  patterns  can  be  determined  by 
simultaneous  measurements  of  energy 
expenditure  (isotope),  food  intake 
(isotope),  dive  depth,  duration,  time  of 
day  and  dive  frequency  (via  TDR's) 
swim  speed  (TDR),  and  foraging 
location  (satellite  transmitter). 
Attendance  information  collected  from 
these  instrumented  females  will  address 
issues  such  as  (a)  prey  availability  and 
subsequent  impact  on  females  and  pups, 
and  (b)  attendance-related  factors  of  pup 
growth.  Milk  extraction  and  gastric 
lavage/intubation  will  be  used  for 
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energetic  studies,  providing  trophic 
information. 

In  addition  the  apphcant  proposes  to 
salvage  bones  and  carcasses  of  dead 
seals  and  other  cetacean  species  found 
on  shore  for  importation  to  the  U.S. 
These  materials  will  be  stored  at  the 
Southwest  Fisheries  Science  Center  for 
education  and  research  purposes. 

Location:  Cape  Shirreif,  Livingston 
Island  (SSSI  #32).  Byers  Peninsula  (SSSI 
#6),  South  Shetland  Island.  Antarctic 
Peninsula. 

Dates:  October  31.  1998  to  April  1, 
2001. 

Nadene  G.  Kennedy, 
Permit  Officer,  Officer  of  Polar  Programs. 
[FR  Doc.  98-23040  Filed  8-26-98;  8:45  am] 

BILUNQ  CODE  7SS5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Earth  Sciences  Proposal  Review 
Panel;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

\'ame:  Earth  Sciences  Proposal  Review 
Panel  (1569). 

Date:  September  16,  17.  &  18,  1998. 

Time:  8:00  a.m.  to  6:00  p.m.  each  day. 

Place:  Rooms  365.  370,  390,  730  and  770. 
National  Science  Foundation.  4201  Wilson 
Boulevard,  Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Alan  M.  Gaines, 
Section  Head.  Division  of  Earth  Sciences, 
Room  785.  National  Science  Foundation. 
Arlington.  VA,  (703)  306-1553. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  earth 
sciences  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  24.  1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  98-23036  Filed  8-26-98;  8:45  am) 

BILLING  CODE  7555-0 1-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name;  Special  Emphasis  Panel  in  Materials 
Research  (1203). 

Dates  &  Times;  September  22,  6:00  pm- 
10:00  pm  and  September  23-24,  1998  8:30 
am-5:00  pm. 

Place:  National  High  Magnetic  Field 
Laboratory  (NHMFL),  Tallahassee,  FL. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  W.  Lance  Haworth, 
Division  of  Materials  Research,  Room  1065, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  VA  22230,  Telephone:  (703) 
306-1815. 

Purpose  of  Meeting:  Annual  NSF  progress 
review  of  the  National  High  Magnetic  Field 
Laboratory. 

Agenda:  Evaluation  of  progress  and  plans 
in  the  third  year  of  the  current  five-year 
award. 

Reason  for  Closing:  Some  of  the 
information  presented  through  the  site  visit 
will  be  of  a  proprietary  or  confidential 
nature,  such  as  financial  data,  salaries,  and 
personal  information  concerning  individuals 
associated  with  the  proposals.  These  matters 
are  exempt  under  5  U.S.C.  552b(c),  (4)  and 
(6)  of  the  Govermnent  in  the  Sunshine  Act. 

Dated:  August  24.  1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  98-23037  Filed  8-26-98;  8:45  am] 
BILUNQ  CODE  7S55-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Polar 
Programs;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

iWame:  Special  Emphasis  Panel  in  Polar 
Programs  (1209). 

Date  and  time:  September  21-23,  1998. 
8:30  am  to  5:00  pm. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd.,  Room  730.  Arlington.  VA 
22230. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Polly  A.  Penhale. 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  VA  22230  Telephone:  (703) 
306-1033. 

Purpose  of  meeting:To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:lo  review  and  evaluate  Antarctic 
Biology  and  Medicine  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 


Dated:  August  24,  1998. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  98-23038  Filed  8-26-98:  8:45  am] 

BILUNG  CODE  7555-01-M 

NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Polar 
Programs;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Polar 
Programs  (1209). 

Date  and  time:  September  21-23.  1998. 
8:00  am  to  5:00  pm. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd.,  Room  380.  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Julie  Palais,  National 
Science  Foundation,  4201  Wilson  Blvd.. 
Arlington.  VA  22230  Telephone:  (703)  306- 
1033. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Antarctic 
Glaciology  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  Jire  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  August  24,  1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  98-23039  Filed  8-26-98;  8:45  am) 
BILUNG  CODE  7SS5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-369  and  50-370] 

Duke  Energy  Corporation;  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF=-9 
and  NPF-17,  issued  to  Duke  Energy 
Corporation  (the  licensee),  for  operation 
of  the  McGuire  Nuclear  Station,  Units  1 
and  2,  located  in  Mecklenburg  County, 
North  Carolina. 
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The  proposed  amendments  would 
revise  Technical  Specification  (TS) 
Section  4.6.5.1.b.3  regarding 
surveillance  requirements  for  the  ice 
condeuser  ice  bed.  One  requirement 
specifies  that  a  visual  inspection  of  flow 
passages  be  performed  once  per  9 
months  to  ensure  that  there  is  no 
significant  ice  and  frost  accumulation 
(less  than  0.38  inch).  The  licensee 
proposed  to  relax  the  visual  inspection 
frequency  of  the  lower  plenum  support 
structures  and  turning  vanes  to  once  per 
18  months.  The  remaining  parts  of  the 
ice  condenser  will  continue  to  be 
inspected  at  9-month  intervals. 

The  licensee  requested  approval  on  an 
exigent  basis  pursuant  to  its  request  for 
enforcement  discretion  for  McGuire, 
Units  1  and  2.  The  staff  verbally  granted 
the  enforcement  discretion  on  August 
13,  1998,  and  affirmed  it  by  a 
subsequent  notice  of  enforcement 
discretion  (NOED)  letter  dated  August 
14, 1998.  The  NOED  stated  that  the 
enforcement  discretion  is  in  effect  until 
the  issuance  of  related  amendments  to 
revise  the  subject  TS.  Consistent  with  its 
procedure,  the  staff  intends  to  issue 
amendments  to  revise  the  problematic 
TS  within  4  weeks  of  the  NOED  letter. 
This  issuance  schedule  would  not  be 
accommodated  by  the  normal  30-day 
notice  to  the  pubUc. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

First  Standard 

Implementation  of  this  amendment  would 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Approval  of  this 
amendment  will  have  no  significant  effect  on 
accident  probabilities  or  consequences.  The 
ice  condenser  is  not  an  accident  initiating 


system;  therefore,  there  will  be  no  impact  on 
any  accident  probabilities  by  the  approval  of 
this  amendment.  Each  unit's  ice  condenser  is 
currently  fully  capable  of  meeting  its  design 
basis  accident  mitigating  function.  Therefore, 
there  will  be  no  impact  on  any  accident 
consequences. 

Second  Standard 

Implementation  of  this  amendment  would 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  No  new  accident 
causal  mechanisms  are  created  as  a  result  of 
NRC  approval  of  this  amendment  request.  No 
changes  are  being  made  to  the  plant  which 
will  introduce  any  new  accident  causal 
mechanisms.  This  amendment  request  does 
not  impact  any  plant  systems  that  are 
accident  initiators,  since  the  ice  condenser  is 
an  accident  mitigating  system. 

Third  Standard 

Implementation  of  this  amendment  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Margin  of  safety  is  related 
to  the  confidence  in  the  ability  of  the  fission 
product  barriers  to  perform  their  design 
functions  during  and  following  an  accident 
situation.  These  barriers  include  the  fuel 
cladding,  the  reactor  coolant  system,  and  the 
containment  system.  The  performance  of 
these  fission  product  barriers  will  not  be 
impacted  by  implementation  of  this  proposed 
amendment.  The  ice  condenser  for  each  unit 
is  already  capable  of  performing  as  designed. 
Operating  experience  has  shown  that  the 
performance  of  the  ice  condenser  would  not 
be  adversely  impacted  by  extending  the 
frequency  of  these  SRs  (surveillance 
requirements]  to  an  18-month  interval.  No 
safety  margins  will  be  impacted. 

Based  upon  the  preceding  analysis,  Duke 
Energy  [Corporation]  has  concluded  that  the 
proposed  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 


amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North.  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC's  Public 
Document  Room,  the  Gellman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  28,  1998,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendments 
to  the  subject  facility  operating  license 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings  "  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  J.  Murrey 
Atkins  Library,  University  of  North 
Carolina  at  Charlotte,  9201  University 
City  Boulevard,  Charlotte,  North 
Carolina.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
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how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shal  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 


If  the  amendments  are  issued  before 
the  expiration  of  the  30-day  hearing 
period,  the  Commission  will  make  a 
final  determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendments. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  EX:  20555-0001,  and  to  Mr. 
Albert  Carr,  Duke  Energy  Corporation, 
422  South  Church  Street,  Charlotte, 
North  Carolina  28242,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(lHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  August  14,  1998, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC.  and  at  the 
local  public  document  room  located  at 
the  J.  Murrey  Atkins  Library,  University 
of  North  Carolina  at  Charlotte,  9201 
University  City  Boulevard,  Charlotte, 
North  Carolina. 

Dated  at  Rockville.  Maryland,  this  20th  day 
of  August  1998. 


For  the  Nuclear  Regulatory  Commission. 
Frank  Rinaldi. 

Project  Manager,  Project  Directorate  II-2, 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  98-22978  Filed  8-26-98:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-413  AND  50-414] 

Duke  Energy  Corporation;  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-35 
and  NPF-52.  issued  to  Duke  Energy 
Corporation  (the  licensee),  for  operation 
of  the  Catawba  Nuclear  Station,  Units  1 
and  2.  located  in  York  County.  South 
Carolina. 

The  proposed  amendments  would 
revise  'Technical  Specification  (TS) 
Section  4.6.5.1.b.2  regarding 
surveillance  requirements  for  the  ice 
condenser  ice  bed.  One  requirement 
specifies  that  a  visual  inspection  of  flow 
passages  be  performed  once  per  9 
months  to  ensure  that  there  is  no 
significant  ice  and  frost  accumulation 
(less  than  0.38  inch).  The  licensee 
proposed  to  relax  the  visual  inspection 
frequency  of  the  lower  plenum  support 
structures  and  turning  vanes  to  once  per 
18  months.  The  remaining  parts  of  the 
ice  condenser  will  continue  to  be 
inspected  at  9-month  intervals. 

The  licensee  requested  approval  on  an 
exigent  basis  pursuant  to  its  request  for 
enforcement  discretion  for  Catawba  Unit 
2.  The  staff  verbally  granted  the 
enforcement  discretion  on  August  13. 
1998,  and  affirmed  it  by  a  subsequent 
notice  of  enforcement  discretion 
(NOED)  letter  dated  August  14.  1998. 
The  NOED  stated  that  the  enforcement 
discretion  is  in  effect  until  the  unit 
enters  Mode  5  for  the  End-of-Cycle  9 
Refueling  Outage,  currently  projected  to 
be  on  September  5,  1998.  Consistent 
with  its  procedure,  the  staff  intends  to 
issue  amendments  to  revise  the 
problematic  TS  within  4  weeks  of  the 
NOED  letter.  This  issuance  schedule 
would  not  be  accommodated  by  the 
normal  30-day  notice  to  the  public. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
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(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commissions 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

First  Standard 

Implementation  of  this  amendment  would 
not  involve  a  signiHcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Approval  of  this 
amendment  will  have  no  significant  effect  on 
accident  probabilities  or  consequences.  The 
ice  condenser  is  not  an  accident  initiating 
system;  therefore,  there  will  be  no  impact  on 
any  accident  probabilities  by  the  approval  of 
this  amendment.  Each  unit's  ice  condenser  is 
currently  fully  capable  of  meeting  its  design 
basis  accident  mitigating  function.  Therefore, 
there  will  he  no  impact  on  any  accident 
consequences. 

Second  Standard 

Implementation  of  this  amendment  would 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  No  new  accident 
causal  mechanisms  are  created  as  a  result  of 
NRC  approval  of  this  amendment  request.  No 
changes  are  being  made  to  the  plant  which 
will  introduce  any  new  accident  causal 
mechanisms.  This  amendment  request  does 
not  impact  any  plant  systems  that  are 
accident  initiators,  since  the  ice  condenser  is 
an  accident  mitigating  system. 

Third  Standard 

Implementation  of  this  amendment  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Margin  of  safety  is  related 
to  the  confidence  in  the  ability  of  the  fission 
product  bauriers  to  perform  their  design 
functions  during  and  following  an  accident 
situation.  These  barriers  include  the  fuel 
cladding,  the  reactor  coolant  system,  and  the 
containment  system.  The  performance  of 
these  fission  product  barriers  will  not  be 
impacted  by  implementation  of  this  proposed 
amendment.  The  ice  condenser  for  each  unit 
is  already  capable  of  performing  as  designed. 
Operating  experience  has  shown  that  the 
performance  of  the  ice  condenser  would  not 
be  adversely  impacted  by  extending  the 
frequency  of  these  SRs  [surveillance 
requirements]  to  an  18-month  interval.  No 
safety  margins  will  be  impacted. 


Based  upon  the  preceding  analysis,  Duke 
Energy  [Corporation]  has  concluded  that  the 
propMjsed  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of  , 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory- 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  28,  1998,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendments 
to  the  subject  facility  operating  license 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 


intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  York 
County  Library,  138  East  Black  Street, 
Rock  Hill,  South  Carolina.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  faas  or  expert 
opinion  which  support  th«  contention 
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and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  apphcant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
hmitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendments  are  issued  before 
the  expiration  of  the  30-day  hearing 
period,  the  Commission  will  make  a 
final  determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendments. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  and  to  Mr. 
Paul  R.  Newton,  Legal  Department 
(PB05E).  Duke  Energy  Corporation.  422 
South  Church  Street,  Charlotte,  North 
Carolina  28242,  attorney  for  the 
licensee. 


Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(l)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  August  14,  1998, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  York  County  Library,  138  East  Black 
Street,  Rock  Hill.  South  Carolina. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  August  1998. 

For  the  Nuclear  Regulatory  Commission. 

David  E.  LaBarge, 

Senior  Project  Manager,  Project  Directorate 
II-2,  Division  of  Reactor  Projects — ////.  Office 
of  Nuclear  Reactor  Regulation. 

|FR  Doc.  98-22979  Filed  8-26-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-245] 

Northeast  Nuclear  Energy  Company; 
Millstone  Nuclear  Power  Station,  Unit 
No.  1;  Notice  of  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  the  Northeast 
Nuclear  Energy  Company  (the  licensee) 
to  withdraw  its  July  2, 1996,  application 
for  proposed  amendment  to  Facility 
Operating  License  No.  DPR-21  for  the 
Millstone  Nuclear  Power  Station,  Unit 
No.  1,  located  in  New  London  County, 
Connecticut. 

The  proposed  amendment  would 
have  revised  the  Technical 
Specifications  to  add  limiting 
conditions  for  operation  and 
surveillance  requirements  for  the  safety/ 
relief  valve  electrical  lift  design 
modification. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  November  6, 
1996  (61  PR  57487).  However,  by  letter 
dated  August  7,  1998,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 


amendment  dated  July  2,  1996,  as 
supplemented  by  letters  dated 
September  3  and  18,  and  October  6, 
1997.  and  the  licensee's  letter  dated 
August  7,  1998.  which  withdrew  the 
application  for  license  a.Tiendment.  The 
above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  rooms  located  at  the  Learning 
Resources  Center,  Three  Rivers 
Community-Technical  College,  574  New 
London  Turnpike,  Norwich, 
Connecticut,  and  the  Waterford  Library, 
ATTN:  Vince  Juliano,  49  Rope  Ferry 
Road,  Waterford,  Connecticut. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  August  1998. 

For  the  Nuclear  Regulatory  Commission. 
Stephen  Dembek, 

Project  Manager,  Special  Projects  Office — 
Licensing,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  98-22981  Filed  8-26-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-321  and  50-366] 

Draft  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 
Related  to  Proposed  License 
Amendments  To  Increase  Maximum 
Rated  Thermal  Power  Level  Southern 
Nuclear  Operating  Company,  Inc.,  et 
al.;  Edwin  I.  Hatch  Nuclear  Plant,  Units 
land  2 

agency:  U.S.  Nuclear  Regulatory 
Commission  (Commission,  NRC). 

ACTION:  Notice  of  opportunity  for  public 
comment. 

SUMMARY:  The  NRC  has  prepared  a  draft 
environmental  assessment  related  to  a 
request  by  the  Southern  Nuclear 
Operating  Company,  Inc.  (SNC,  the 
licensee)  for  license  amendments  to 
increase  the  maximum  thermal  power 
(MWt)  at  its  Edwin  I.  Hatch  Nuclear 
Plant,  Units  1  and  2,  from  2558  MWt  to 
2763  MWt,  representing  a  power 
increase  of  8  percent.  This  extended 
power  uprate  follows  a  5  percent  power 
uprate  from  the  original  licensing  basis 
of  2436  MWt  to  2558  MWt,  which  was 
implemented  following  the  Unit  2  fall 
1995  outage  and  the  Unit  1  spring  1996 
outage.  As  stated  in  the  NRC  staffs 
position  paper  on  the  Boiling-Water 
Reactor  Extended  Power  Uprate 
Program  dated  February  8, 1996,  the 
staff  has  the  option  of  preparing  an 
environmental  impact  statement  (EIS)  if 
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it  believes  a  significant  impact  would 
result  from  the  power  uprate.  The  staff 
did  not  identify  a  significant  impact 
related  to  SNC's  request  for  an  extended 
power  uprate;  therefore,  the  NRC  staff  is 
documenting  its  environmental  review 
in  an  environmental  assessment  (EA).  In 
accordance  with  the  February  8,  1996, 
staff  position  paper,  a  draft  EA  and 
finding  of  no  significant  impact  is  being 
published  in  the  Federal  Register  for  a 
30-day  public  comment  period. 
DATES:  The  comment  period  wrill  expire 
30  days  after  publication.  Comments 
received  after  this  date  will  be 
considered  if  practical  to  do  so,  but  the 
Commission  is  able  to  assure 
consideration  only  for  those  comments 
received  on  or  before  September  28, 
1998. 

ADDRESSES:  Submit  written  comments 
to  Chief,  Rules  and  Directives  Branch, 
Division  of  Administrative  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Mail  Stop  T-6- 
D59,  Washington,  DC  20555-0001. 
Written  comments  may  also  be 
delivered  to  Room  6-D59,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.,  on  Federal  workdays.  Copies 
of  written  comments  received  may  be 
examined  at  the  NRC's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC,  or  the  local  public  document  room 
located  at  the  Appling  County  Public 
Library.  301  City  Hall  Drive.  Baxley, 
Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leonard  N.  Olshan,  Senior  Project 
Manager,  Office  of  Nuclear  Reactor 
Regulation,  Mail  Stop  0-14  H-25,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  or  by 
telephone  at  (301)  415-1419  or  by  e- 
mail  at  lno@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  considering  issuance  of 
amendments  to  Facility  Operating 
License  Nos.  DPR-57  and  NFP-5,  issued 
to  SNC  for  the  operation  of  the  Edwin 
L  Hatch  Nuclear  Plant,  Units  1  and  2, 
located  on  the  Altamaha  River  in 
Appling  County,  approximately  11 
miles  north  of  Baxley,  Georgia.  The 
Commission's  draft  Environmental 
Assessment  And  Finding  of  No 
Significant  Impact  related  to  the  subject 
license  amendments  is  provided  herein. 

Environmental  Assessment 

Description  of  Proposed  Action 

By  letter  dated  August  8,  1997, 
supplemented  by  letters  dated  March  9. 
May  6,  July  6.  and  July  31.  1998,  SNC 
requested  amendments  to  Facility 


Operating  License  Nos.  DPR-57  and 
NFP-5  for  the  operation  of  the  Edwin  I. 
Hatch  Nuclear  Plant  (Plant  Hatch).  Units 
1  and  2.  located  on  the  Altamaha  River 
in  Appling  County,  approximately  11 
miles  north  of  Baxley,  Georgia.  On  April 
17,  1997,  information  concerning  the 
SNC  dose  assessment  for  Plant  Hatch 
was  submitted  in  advance  of  the 
application  for  license  amendments. 

SNC  has  requested  an  increase  in  the 
maximum  thermal  power  from  2558 
MWt  to  2763  MWt,  which  represents  a 
power  increase  of  8  percent.  This  is 
considered  an  extended  power  uprate 
because  it  follows  a  5  percent  power 
uprate  from  the  original  licensing  basis 
of  2436  MWt  to  2558  MWt,  which  was 
implemented  following  the  Unit  2  fall 
1995  outage  and  the  Unit  1  spring  1996 
outage. 

Need  for  the  Proposed  Action 

SNC  forecasts  the  increase  in 
electrical  generation  to  allow  prudent 
planning  for  adding  power  capacity. 
Large  base  load  plants  are  not  required 
for  several  years.  However,  expected 
increases  in  customer  demand  will  be 
met  by  either  increasing  the  number  of 
combustion  turbines  or  purchasing 
electrical  power  from  other  sources.  The 
proposed  extended  power  uprate  will 
provide  increased  reactor  power,  thus 
adding  an  additional  80  to  120  MW  of 
reliable  electrical  generating  capacity  to 
the  grid  without  major  hardware 
modifications  to  the  plant  and  will 
displace  the  need  for  two  50-megawatts 
electric  gas  turbines.  Because  of  design 
and  safety  margins  in  the  plant 
equipment,  the  proposed  extended 
power  uprate  can  be  accomplished  with 
relatively  few  modifications.  Also, 
because  Plant  Hatch  is  already  in 
operation,  impacts  of  construction  can 
be  avoided.  The  cost  of  adding  this 
nuclear  generating  capacity  roughly 
equals  the  cost  of  constructing 
combustion  turbines;  however,  the  fuel 
cost  of  nuclear  power  is  approximately 
one-tenth  that  of  natural  gas  and  the 
additional  energy  is  expected  to  be 
produced  for  less  than  1  cent  per 
kilowatt  hour.  Furthermore,  unlike 
fossil  fuel  plants.  Plant  Hatch  does  not 
routinely  emit  sulfur  dioxide,  nitrogen 
oxides,  carbon  dioxide,  or  other 
atmospheric  pollutants  that  contribute 
to  greenhouse  gases  or  acid  rain. 

Environmental  Impacts 

At  the  time  of  the  issuance  of  the 
operating  licenses  for  Plant  Hatch,  the 
NRC  staff  noted  that  any  activity 
authorized  by  the  license  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement  (FES),  which  was  issued  in 


March  1978.  The  original  operating 
licenses  for  both  Plant  Hatch  units 
allowed  a  maximum  reactor  power  level 
of  2436  MWt.  Plant  Hatch  has  already 
received  a  5  percent  power  uprate  for 
each  unit  from  the  original  licensing 
bases  of  2436  MWt  to  2558  MWt,  which 
were  implemented  fallowing  the  Unit  2 
fall  1995  outage  and  the  Unit  1  spring 
1996  outage.  An  EA  associated  with  the 
power  uprate  was  published  in  the 
Federal  Register  on  July  27,  1995  (60  FR 
38593).  SNC  has  submitted  an 
environmental  evaluation  supporting 
the  proposed  extended  power  uprate 
action  and  provided  a  summary  of  its 
conclusions  concerning  both  the 
radiological  and  nonradiological 
environmental  impacts  of  the  proposed 
action.  Based  on  its  independent 
analyses  and  the  evaluation  performed 
by  the  licensee,  the  staff  concludes  that 
the  environmental  impacts  of  the 
extended  power  uprate  are  well 
bounded  or  encompassed  by  previously 
evaluated  environmental  impacts  and 
criteria  established  by  the  staff  in  the 
FES.  Extended  power  uprate  can  be 
implemented  at  Plant  Hatch  without 
maJung  extensive  changes  to  plant 
systems  that  directly  or  indirectly 
interface  with  the  environment.  No 
changes  to  State  permits  are  required.  A 
summary  of  the  nonradiological  and 
radiological  effects  on  the  environment 
that  may  result  from  the  proposed 
amendments  is  provided  herein. 

Nonradiological  Impacts 

Terrestrial  Impacts 

Impacts  on  Land  Use:  The  proposed 
extended  power  uprate  will  not  modify 
the  land  use  at  the  site,  as  described  in 
the  FES.  Neither  construction  of  new 
facilities  nor  the  modification  of 
existing  facilities,  including  buildings, 
access  roads,  parking  facilities,  laydown 
areas,  and  onsite  transmission  and 
distribution  equipment,  including 
power  line  rights-of-way.  is  needed  to 
support  the  uprate  or  ojjeration  after 
uprate.  Extended  power  uprate  will  not 
significantly  affect  material  storage, 
including  chemicals,  fuels,  and  other 
materials  stored  in  aboveground  and/or 
underground  storage. 

Cooling  Tower  Impacts:  hi  the  FES, 
the  staff  concluded  that  operation  of  the 
Plant  Hatch  cooling  towers  would  not 
be  detrimental  to  either  the  land  or  the 
vegetation  in  the  vicinity  of  the  plant. 
Monitoring  programs,  including  low 
altitude  true  and  false  color 
photography,  have  not  revealed  any 
negative  effects  attributable  to  salt 
deposition  from  cooling  iower  drift 
resulting  from  station  operation  to  date 
The  proposed  extended  power  uprate 
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will  not  increase  the  circulating  water 
flow;  therefore,  no  increase  in  cooling 
tower  drift  is  expected. 

The  FES  states  that  the  climate  at  the 
site  consists  of  mild,  short  winters 
(average  monthly  minimum  temperature 
of  approximately  52  °F);  therefore,  icing 
conditions  are  rare  and  the  probability 
of  icing  on  nearby  roads  is  extremely 
low.  Because  circulating  water  flow  will 
not  increase  as  a  result  of  extended 
power  uprate.  cooling  tower  drift  will 
not  increase  and  the  impact  of  icing  on 
trees,  vegetation,  and  roads  will  not 
increase.  Therefore,  the  conclusions  of 
the  FES  relative  to  icing  remain  valid  for 
the  proposed  extended  power  uprate. 

A  small  increase  in  fogging  potential 
due  to  operation  of  cooling  towers  was 
noted  in  the  FES  but  was  determined  to 
be  insignificant.  The  slight  increase  in 
heat  load  on  the  cooling  towers  from  the 
proposed  extended  power  uprate  is 
expected  to  result  in  a  very  slight 
increase  in  the  potential  for  fogging. 
However,  this  incremental  increase  is 
expected  to  be  insignificant  and  will  not 
change  the  conclusions  in  the  FES. 

After  considering  the  small  increase 
in  heat  load  on  the  cooling  towers,  the 
staff  concludes  that  the  incremental 
effects  of  fog  attributable  to  the 
proposed  extended  power  uprate  will  be 
negligible  and  will  continue  to  be 
bounded  by  the  FES.  Other  cooling 
tower  impacts,  such  as  drift  and  icing, 
are  not  expected  to  change  as  a  result  of 
the  proposed  extended  power  uprate. 
Transmission  Facility  Impacts:  No 
changes  in  existing  transmission  line 
design  and  operation  will  result  from 
the  proposed  extended  power  uprate. 
No  new  requirements  or  changes  to 
onsite  transmission  equipment, 
operating  transmission  voltages,  or 
offsite  power  systems  will  result  from 
implementation  of  the  proposed 
extended  power  uprate. 

The  rise  in  generator  output 
associated  with  extended  power  uprate 
will  produce  a  slight  current  and 
electromagnetic  field  (EMF)  increase  in 
the  onsite  transmission  line  between  the 
main  generator  and  the  plant  substation. 
The  Une  is  located  entirely  within  the 
fenced,  licensee-controlled  boundary  of 
the  plant,  and  neither  members  of  the 
public  nor  wildlife  would  be  expected 
to  be  affected.  Exposure  to  EMFs  from 
the  ofTsite  transmission  system  is  not 
expected  to  increase  significantly  and 
any  such  slight  increases  are  not 
expected  to  change  the  staffs 
conclusion  in  the  FES  that  there  are  no 
significant  biological  effects  attributable 
to  EMFs  from  high  voltage  transmission 
lines  associated  with  Plant  Hatch. 

Because  Plant  Hatch  transmission 
lines  are  designed  and  constructed  in 


accordance  with  applicable  shock 
prevention  provisions  of  the  National 
Electric  Safety  Code,  the  slight  increase 
in  current  attributable  to  the  proposed 
extended  power  uprate  is  not  expected 
to  change  the  staffs  conclusions  in  the 
FES  that  adequate  protection  is 
provided  against  hazards  from  electrical 
shock. 

Impacts  on  Terrestrial  Biota:  The 
proposed  extended  power  uprate  will 
not  change  the  land  use  as  evaluated  in 
the  FES  and  will  not  disturb  the  habitat 
of  any  terrestrial  plant  or  animal 
species.  The  conclusions  reached  by  the 
staff  in  the  FES  relative  to  impact  on 
terrestrial  ecology,  including 
endangered  and  threatened  plant  and 
animal  species,  remain  valid  for  the 
proposed  extended  power  uprate. 

Aquatic  Impacts 

Surface  Water:  Extended  power 
uprate  is  accomplished  by  increasing 
the  heat  output  of  the  reactor,  thereby 
increasing  steam  flow  to  the  turbine,  for 
which  increased  feedwater  flow  is 
needed.  For  the  proposed  extended 
power  uprate,  the  22,500  gallons  per 
minute  (gpm)  (50  cubic  feet  per  second) 
average  withdrawal  rate  for  one  unit  of 
Plant  Hatch  assessed  in  the  FES  will 
remain  unchanged.  The  increase  in 
steam  flow  resulting  from  the  extended 
power  uprate  does  increase  the  duty  on 
the  main  condenser  and  the  resulting 
slight  increase  in  evaporation  from  the 
cooling  towers  will  be  balanced  by  a 
decrease  in  blowdown  discharge  such 
that  no  increase  in  withdrawal  is 
anticipated. 

Groundwater:  In  the  FES.  the  staff 
concluded  that  a  minimal  quantity  of 
groundwater  (327  gpm.  0.471  million 
gallons  per  day  (gpd))  will  be 
withdrawn  from  two  wells  for  normal 
two-unit  operation  and  this  amount  was 
not  likely  to  significantly  impact  the 
regional  aquifer.  Groundwater  use  at 
Plant  Hatch  is  governed  by  a  permit 
issued  by  the  Environmental  Protection 
Division  of  the  State  of  Georgia 
Department  of  Natural  Resources,  which 
authorizes  withdrawal  of  1.1  million 
gpd  monthly  average,  and  0.550  million 
gpd  annual  average.  Although  the 
values  allowed  by  the  groundwater 
withdrawal  permit  are  somewhat  greater 
than  the  values  evaluated  in  the  FES, 
the  typical  groundwater  withdrawal  rate 
for  two-unit  operation  is  0.167  million 
gpd  (116  gpm).  with  a  maximum  value 
of  0.281  million  gpd  (195  gpm).  The 
proposed  extended  power  uprate  will 
not  result  in  a  significant  increase  in  the 
use  of  groundwater  resources  and  will 
not  significantly  reduce  the  margin  to 
limits  contained  in  the  permit  issued  by 
the  State.  The  conclusions  reached  by 


the  staff  in  the  FES  relative  to 
groundwater  use  remain  vahd  for  the 
proposed  extended  power  uprate. 
Intake  Impacts:  The  impacts  of 
operation  of  the  river  water  intakes 
include  impingement  of  fish  on  the 
traveling  screens  at  the  intake  structure 
and  entrainment  of  phytoplankton, 
periphyton,  drifting  macroinvertebrates, 
and  fish  eggs  and  larvae.  The  losses  of 
impinged  and  entrained  organisms  were 
assessed  in  the  FES  and  were  judged  to 
be  insignificant,  compared  to  overall 
populations  in  the  Altamaha  River.  Due 
to  an  increase  in  heat  load  on  the 
cooling  towers  as  a  result  of  extended 
power  uprate,  evaporative  losses  will 
increase.  In  order  to  compensate  for  the 
increase  in  evaporative  losses,  cooling 
tower  makeup  will  be  increased  slightly 
and  cooling  tower  blowdown  will  be 
decreased  by  approximately  626  gpm. 
The  additional  incremental  increase  in 
makeup  is  considered  insignificant  and 
will  not  significantly  increase  the 
impacts  of  impingement  and 
entrainment  on  aquatic  biota  in  the 
Altamaha  River  beyond  those  addressed 
in  the  FES. 

Discharge  Impacts:  Impacts  of  station 
operation  resulting  ftx)m  the  plant 
discharges  include  thermal  and  physical 
effects  of  cooling  tower  basin  blowdown 
and  the  effects  of  chemical  discharges 
from  serial-numbered  outfalls  controlled 
by  the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit. 
The  increased  thermal  discharges 
resulting  from  the  proposed  extended 
power  uprate  are  expected  to  have  the 
effect  of  increasing  the  discharge 
temperature  of  cooling  water  blowdown 
such  that  the  temperature  increase  in 
the  Altamaha  River  after  mixing  would 
be  less  than  0.1  °F. 

As  described  above,  cooling  tower 
blowdowrn  is  expected  to  decrease  by 
626  gpm;  therefore,  the  extended  power 
uprate  will  not  result  in  increased 
impacts  due  to  scour  on  aquatic 
macrobenthic  organisms  or  to  increase 
turbidity  in  the  Altamaha  River  in  the 
vicinity  of  the  plant  discharge. 

Chemical  usage  and  subsequent 
discharge  to  the  environment  are  not 
expected  to  change  significantly  as  a 
result  of  implementing  the  proposed 
extended  power  uprate.  Cycles  of 
concentration  at  which  the  cooling 
towers  operate  will  not  change  and  no 
changes  in  the  cooUng  tower  chemistry 
program  will  result  from  the  extended 
power  uprate.  Finally,  no  changes  to  the 
sanitary  waste  system  or  to  the 
parameters  regulated  by  the  NPDES 
permit  are  needed  to  accomplish  the 
extended  power  uprate.  Therefore,  the 
conclusions  in  the  FES  regarding 
chemical  discharges  remain  valid. 
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Socioeconomic  Impacts 

Physical  Impacts:  The  staff  has 
considered  the  potential  for  direct 
physical  impacts  resulting  from  the 
proposed  extended  power  uprate.  The 
proposed  extended  power  uprate  will  be 
accomplished  primarily  by  changes  in 
station  operation,  resulting  in  very  few 
modifications  to  the  station  facility. 
These  limited  modifications  can  be 
accomplished  without  physical  changes 
to  transmission  corridors,  access  roads, 
other  offsite  facilities,  or  additional 
project-related  transportation  of  goods 
or  materials.  Therefore,  no  significant 
additional  construction  disturbances 
causing  noise,  odors,  vehicle  exhaust, 
dust,  vibration,  or  shock  from  blasting 
are  expected  and  the  conclusions  in  the 
FES  remain  valid. 

Social  and  Economic  Impacts:  The 
staff  has  reviewed  information  provided 
by  the  licensee  regarding  socioeconomic 
impacts.  SNC  is  a  major  employer  in  the 
community  and  the  largest  single 
contributor  to  the  local  tax  base.  SNC 
personnel  also  contribute  to  the  tax  base 
by  payment  of  sales  and  property  tax 
and  many  are  involved  in  volunteer 
work  within  the  community.  The 
proposed  extended  power  uprate  will 
not  significantly  affect  the  size  of  the 
Plant  Hatch  workforce  and  will  not  have 
a  material  effect  upon  the  labor  force 
required  for  future  outages.  Because  the 
plant  modifications  needed  to 
implement  the  extended  power  uprate 
will  be  minor,  any  increase  in  sales  tax 
and  additional  revenue  to  local  and 
national  business  will  be  negligible 
relative  to  the  large  tax  revenues 
generated  by  Plant  Hatch.  It  is  expected 
that  improving  the  economic 
performance  of  Plant  Hatch  through  cost 
reductions  and  lower  total  bus  bar  costs 
per  kWh  will  enhance  the  value  of  Plant 
Hatch  as  a  generating  asset  and  lower 
the  probability  of  early  plant  retirement. 
Early  plant  retirement  would  have  a 
significant  negative  impact  upon  the 
local  economy  and  the  community  as  a 
whole.  The  ability  of  the  local  economy 
to  provide  substitute  tax  revenues  and 
similar  employment  opportunities  for 
SNC  employees  is  limited  and  serious 
reductions  in  public  services, 
employment,  income,  business 
revenues,  and  property  values  could 
result  from  early  plant  retirement, 
although  these  reductions  could  be 
mitigated  by  decommissioning  activities 
in  the  short-term. 

The  staff  has  also  evaluated  the 
environmental  impact  of  the  proposed 
extended  power  uprate  on  aesthetic 
resources  and  lands  with  historical  or 
archaeological  significance  and 
concludes  that  the  proposed  action  will 


not  change  aesthetic  resources  or  affect 
lands  with  historical  or  archeological 
significance. 

Summary 

In  summary,  the  proposed  extended 
power  uprate  will  not  result  in  a 
significant  change  in  nonradiological 
plant  effluents  or  terrestrial  or 
socioeconomic  impacts  and  will  have 
no  other  nonradiological  environmental 
impact. 

Radiological  Impacts 

Radioactive  Waste  Treatment 

Plant  Hatch  uses  waste  treatment 
systems  designed  to  collect,  process, 
and  dispose  of  gaseous,  liquid,  and  solid 
waste  that  might  contain  radioactive 
material  in  a  safe  and  controlled  manner 
such  that  discharges  are  in  accordance 
with  the  requirements  of  Title  10  of  the 
Code  of  Federal  Regulations  (10  CFR) 
Part  20  and  Appendix  I  to  Part  50.  These 
radioactive  waste  treatment  systems  are 
discussed  in  the  FES.  The  proposed 
extended  power  uprate  will  not  affect 
the  environmental  monitoring  of  any  of 
these  waste  streams  or  the  radiological 
monitoring  requirements  contained  in 
licensing  basis  documents.  The 
proposed  extended  power  uprate  does 
not  introduce  any  new  or  different 
radiological  release  pathways  and  does 
not  increase  the  probability  of  an 
operator  error  or  equipment  malfunction 
that  would  result  in  an  uncontrolled 
radioactive  release. 

Gaseous  Radioactive  Waste 

During  normal  operation,  the  gaseous 
effluent  treatment  systems  process  and 
control  the  release  of  gaseous 
radioactive  effluents  to  the  site 
environs,  including  small  quantities  of 
noble  gases,  halogens,  particulates,  and 
tritium,  such  that  routine  offsite  releases 
from  station  operation  are  below  the 
limits  in  10  CFR  Part  20  and  Appendix 
I  to  Part  50  (10  CFR  Part  20  includes  the 
requirements  of  40  CFR  Part  190).  The 
gaseous  waste  management  systems 
include  the  offgas  system  and  various 
building  ventilation  systems.  Assuming 
noble  gas  generation  rates  and  the 
radioactivity  contribution  from 
halogens,  particulates,  and  tritium  are 
approximately  proportional  to  the 
power  increase  (8  percent),  a  small 
increase  in  gaseous  effluents  due  to 
extended  power  uprate  will  occur.  The 
staff  has  evaluated  information  provided 
by  the  licensee  and  concludes  that  the 
estimated  dose  values  will  still  be  below 
Appendix  I  requirements  after  the 
extended  power  uprate  and  the  dose 
impact  will  be  a  small  increase  (less 
than  8  percent)  for  the  gaseous  pathway 


compared  to  the  present  analysis  of 
record  for  the  plant. 

Liquid  Radioactive  Waste 

The  liquid  radwaste  system  is 
designed  to  process,  and  recycle  to  the 
extent  practicable,  the  liquid  waste 
collected  such  that  annual  radiation 
doses  to  individuals  from  each  unit 
resulting  from  routine  liquid  waste 
discharges  are  maintained  below  the 
guidelines  in  10  CFR  Part  20  and  10 
CFR  Part  50,  Appendix  I.  Liquid 
effluents  are  continuously  monitored 
and  discharges  are  terminated  if 
effluents  exceed  preset  radioactivity 
levels.  Extended  power  uprate 
conditions  will  not  result  in  significant 
increases  in  the  volume  of  liquid  from 
the  various  sources  to  the  liquid 
radwaste  system.  The  single  largest 
source  of  liquid  and  wet  solid  waste  is 
the  backwash  of  the  condensate 
demineralizers.  With  extended  power 
uprate,  the  average  time  between 
backwash  and  precoat  will  be  reduced 
slightly.  The  floor  drain  collection 
subsystem  and  the  waste  collection 
subsystem  both  receive  periodic  inputs 
from  a  variety  of  sources;  however, 
neither  subsystem  is  expected  to 
experience  a  significant  increase  in  the 
total  volume  of  Uquid  radwaste  due  to 
operation  at  extended  power  uprate 
conditions. 

During  normal  operation,  treated 
high-purity  radwastes  are  normally 
routed  to  condensate  storage  for  reuse. 
Treated  floor  drain  wastes  can  also  be 
routed  to  condensate  storage,  to  the 
extent  practical,  consistent  with  reactor 
water  inventory  and  reactor  water 
quality  requirements.  Treated  floor 
drain  and  chemical  wastes  are 
discharged  into  the  cooling  tower 
blowdown  discharge  pif>e  after  being 
sampled  to  ensure  discharge  pipe 
concentrations  after  dilution  are  within 
applicable  limits. 

The  activated  corrosion  products  in 
liquid  wastes  are  expected  to  increase 
proportionally  to  extended  power 
uprate  (approximately  8  percent). 
However,  the  total  volume  of  processed 
waste  is  not  expected  to  increase 
appreciably,  since  the  only  significant 
increase  is  due  to  the  more  frequent 
backwashes  of  the  condensate 
demineralizers.  The  staff  concludes  that 
information  submitted  by  the  licensee 
shows  that  there  will  be  no  significant 
dose  increase  in  the  liquid  pathway 
resulting  from  the  proposed  extended 
power  uprate. 

Solid  Radioactive  Waste 

The  solid  radioactive  radwaste  system 
collects,  monitors,  processes,  packages, 
and  provides  temporary  storage 
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facilities  for  radioactive  solid  wastes 
prior  to  offsite  shipment  and  permanent 
disposal.  Plant  Hatch  has  implemented 
procedures  to  assure  that  the  processing 
and  packaging  of  solid  radioactive  waste 
is  accomplished  in  compliance  with  the 
Commission's  regulations. 

Wet  Wastes:  Wet  wastes,  consisting 
primarily  of  spent  demineralizer  resins 
and  filter  sludges,  are  accumulated  in 
phase  separators  and  waste  sludge 
tanks,  which  serve  as  storage  and 
batching  tanks  for  the  wet  solid 
radwaste  system. 

The  largest  volume  contributors  to 
radioactive  solid  waste  are  the  spent 
resin  and  filter  sludges  from  the  process 
wastes.  Equipment  wastes  from 
operation  and  maintenance  activities, 
chemical  wastes,  and  reactor  system 
wastes  also  contribute  to  solid  waste 
generation.  Extended  power  uprate 
conditions  may  involve  a  slight  increase 
in  the  process  wastes  generated  from  the 
operation  of  the  reactor  cleanup  filter 
demineralizers,  fuel  pool  filter 
demineralizers,  and  the  condensate 
filter  demineralizers.  More  frequent 
reactor  water  cleanup  backwashes  are 
expected  to  occur  under  extended 
power  uprate  conditions  due  to  water 
chemistjy  limits.  Extended  power 
uprate  will  not  involve  changes  in  either 
reactor  water  cleanup  flow  rates  or  filter 
performance. 

The  principal  effect  of  extended 
power  uprate  upon  the  condensate 
demineralizer  system  is  increased 
condensate  flow  and,  consequently,  the 
condensate  vessel  differential  pressure 
limit  being  reached  more  frequently, 
resulting  in  reduced  run  times.  Without 
any  modification,  the  spent  resin 
generation  from  the  condensate 
demineralizers  would  be  expected  to 
increase.  However,  to  offset  this.  Plant 
Hatch  is  adopting  the  use  of  pleated 
filter  elements  in  the  demineralizer 
vessels.  Use  of  pleated  filters  will 
double  the  nm  times  to  about  50  days 
using  current  demineralizer  flow  rates. 
Also,  use  of  pleated  filters  allows 
precoating  vnth  less  resin,  resulting  in 
a  50  to  60  percent  reduction  in  resin 
usage.  In  conjunction  with  the  adoption 
of  pleated  filters.  Plant  Hatch  is 
installing  an  air  surge  system,  which 
increases  the  energy  of  the  backwash, 
enhancing  the  ability  to  flush  material 
out  of  the  filters  and  extending  the  life 
of  demineralizer  filters.  These 
modifications  will  serve  to  minimize  the 
amount  of  wet  radwaste.  The  staff 
concludes  that  implementation  of  the 
proposed  extended  power  uprate  is  not 
likely  to  have  a  significant  impact  on 
the  volume  or  activity  of  wet  radioactive 
solid  wastes  at  Plant  Hatch. 


Dry  Wastes:  Dry  wastes  consist  of  air 
filters,  miscellaneous  paper  and  rags 
from  contaminated  areas,  contaminated 
clothing,  tools  and  equipment  parts  that 
cannot  be  effectively  decontaminated, 
and  solid  laboratory  wastes.  The  activity 
of  much  of  this  waste  is  low  enough  to 
permit  manual  handling.  Dry  wastes  are 
collected  in  containers  located 
throughout  the  plant,  compacted  as 
practicable,  and  then  sealed  and 
removed  to  a  controlled-access  enclosed 
area  for  temporary  storage.  Because  of 
its  low  activity,  dry  waste  can  be  stored 
until  enough  is  accumulated  to  permit 
economical  transportation  to  an  offsite 
processing  facility  or  a  burial  ground  for 
final  disposal.  The  staff  concludes  that 
implementation  of  the  proposed 
extended  power  uprate  should  not  have 
a  significant  impact  on  the  volume  or 
activity  of  the  dry  solid  radioactive 
wastes  at  Plant  Hatch. 

Irradiated  Reactor  Comporjents:  This 
waste  consists  primarily  of  spent  reactor 
control  rod  blades,  fuel  channels,  incore 
ion  chambers,  and  large  pieces  of 
equipment.  Because  of  the  high 
activation  and  contamination  levels, 
reactor  equipment  waste  is  stored  in  the 
spent  fuel  storage  pool  to  allow  for 
sufficient  radioactive  decay  before 
removal  to  inplant  or  offsite  storage  and 
final  disposal  in  shielded  containers  or 
casks.  Because  of  the  mitigating  effects 
of  extended  bumup  and  increased  U- 
235  bumup,  implementing  the  extended 
power  uprate  is  not  likely  to  have  a 
significant  impact  on  the  number  of 
irradiated  reactor  components 
discharged  from  the  reactor. 

Dose  Consideration 

Inplant  Radiation:  Increasing  the 
rated  power  at  Plant  Hatch  may  result 
in  a  potential  increase  in  radiation 
sources  in  the  reactor  coolant  system. 
The  increased  flow  of  reactor  coolant 
and  feedwater  needed  for  the  increased 
power  level  may  result  in  changing 
patterns  of  erosion  and  corrosion  in 
various  locations  in  the  reactor  coolant 
system.  This  may  result  in  the  shifting 
of  corrosion  products  throughout  the 
reactor  coolant  system  and  a 
corresponding  shift  in  dose  rates  in  the 
vicinity  of  reactor  coolant  piping  and 
components.  In  addition,  the  increased 
core  average  flux  may  result  in  an 
increase  in  the  concentration  of  N-16 
and  activated  corrosion  products  in  the 
reactor  coolant  system. 

The  licensee  has  implemented  several 
programs  in  the  last  few  years  that  will 
serve  to  counteract  any  potential 
increases  in  dose  rates  resulting  from  a 
power  uprate.  The  licensee  initiated  a 
zinc  injection  program  in  1990  and  a 
cobalt  reduction  program  in  1993.  These 


programs,  which  are  intended  to  reduce 
the  level  of  activated  corrosion  products 
in  the  reactor  coolant  system  and  to 
inhibit  the  further  buildup  of  corrosion 
products  in  reactor  coolant  system 
piping,  resulted  in  a  greater  than  400 
percent  reduction  in  the  reactor  coolant 
cobalt-60  and  zinc-65  concentrations 
between  1993  and  1997.  The  licensee 
also  performed  chemical 
decontaminations  on  Unit  1  in  1991  and 
1996  to  reduce  radiation  fields  in  the 
reactor  auxiliary  systems.  As  a  result  of 
the  chemical  decontaminations  and 
other  initiatives  described  above,  dose 
rates  surrounding  certain  reactor  coolant 
system  components  were  reduced  by  as 
much  as  40  percent. 

To  counteract  any  potential  increases 
in  plant  doses  due  to  the  increase  in  N- 
16  levels  in  the  reactor  coolant  from  a 
power  uprate,  the  licensee  performed 
plant  shielding  reviews  of  potentially 
affected  plant  areas.  Those  target  areas 
identified  were  modified  to  maintain 
radiation  levels  within  acceptable 
levels. 

Weekly  surveillance  data  collected 
since  1990  indicates  that  the  actual 
reactor  water  fission  and  corrosion 
product  activity  levels  at  Plant  Hatch 
are  approximately  5  percent  of  the 
activity  levels  assumed  in  the  Plant 
Hatch  original  licensing  basis.  In 
addition,  the  average  collective  dose  per 
reactor  at  Plant  Hatch  for  the  past  5 
years  has  been  well  under  the  500 
person-rem  value  contained  in  the  FES. 
The  3-year  average  collective  dose  per 
reactor  at  Plant  Hatch  has  been  trending 
downwards  since  1990.  In  recent  years 
(1991-95),  occupational  doses  have 
averaged  about  0.7  person-cSv  fperson- 
rem)  per  megawatt-year,  which  is 
consistent  with  doses  at  other  boiling 
water  reactors. 

On  the  basis  of  the  preceding 
information,  the  staff  concludes  that  the 
expected  annual  collective  dose  for 
Plant  Hatch,  following  the  proposed 
extended  power  uprate,  will  still  be 
bounded  by  the  dose  estimate  contained 
in  the  FES. 

Offsite  Doses:  The  staff  has  reviewed 
SNC's  offsite  dose  analysis  that  was 
provided  to  demonstrate  that  Plant 
Hatch  can  meet  the  offsite  effluent 
release  requirements  of  as  low  as 
reasonably  achievable.  The  staff  has  also 
reviewed  actual  liquid  and  gaseous 
effluent  release  data,  in  conjunction 
with  current  dispersion/deposition  data 
and  periodic  land/population/biota 
usage  survey  information.  It  is  not  likely 
that  the  doses  to  offsite  individuals  due 
to  normal  operational  liquid  effluent 
releases  will  exceed  the  estimated  liquid 
effluent  dose  values  currently  outlined 
in  the  final  safety  analysis  reports 
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(FSARs)  for  Plant  Hatch.  The  doses  from 
airborne  effluents  are  calculated  to  be 
increased  from  the  calculated  values  in 
the  FSARs  by  about  2.4  percent  for  the 
total  body  and  7.3  percent  for  the  child's 
thyroid  but  the  relevant  dose  criteria 
will  be  met.  The  staff  concludes  that  the 
estimated  doses  from  both  the  liquid 
and  gaseous  release  pathways  resulting 
from  extended  power  uprate  conditions 
are  well  within  the  design  objectives 
specified  in  10  CFR  Part  50,  Appendix 

I.  and  the  limits  of  10  CFR  Part  20. 

Accident  Consideration 

The  staff  has  reviewed  the  licensee's 
analyses  and  has  performed 
confirmatory  calculations  to  verify  the 
acceptability  of  the  licensee's  calculated 
doses  under  accident  conditions.  The 
staff  concludes  that  the  proposed 
extended  power  uprate  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents  and  will  not 
result  in  a  significant  increase  in  the 
radiological  environmental  impact  of 
Plant  Hatch  under  accident  conditions. 
The  results  of  the  staffs  calculations 
will  be  presented  in  the  safety 
evaluation  to  be  issued  with  the  license 
amendment. 

Fuel  Cycle  and  Transportation  Impacts 

Extended  power  uprate  is  expected  to 
involve  an  increase  in  the  bundle 
average  enrichment  of  the  fuel.  The 
environmental  impacts  of  the  fuel  cycle 
and  of  transportation  of  fuel  and  wastes 
are  described  in  Tables  S-3  and  S— 4  of 
10  CFR  51.51  and  10  CFR  51.52, 
respectively.  An  additional  NRC 
assessment  (53  FR  30355,  dated  August 

II,  1988,  as  corrected  by  53  FR  32322, 
dated  August  24,  1988)  evaluated  the 
applicability  of  Tables  S-3  and  S— 4  to 
higher  bumup  cycles  and  concluded 
that  there  is  no  significant  change  in 
environmental  impact  for  fuel  cycles 
with  uranium  enrichments  up  to  5 
weight  percent  U-235  and  burnups  less 
than  60  GWd/MTU  from  the  parameters 
evaluated  in  Tables  S-3  and  S— 4. 
Because  the  fuel  enrichment  for  the 
extended  power  uprate  will  not  exceed 
5  weight  percent  U-235  and  the  rod 
average  discharge  exposure  will  not 
exceed  60  GWd/MTU,  the 
environmental  impacts  of  the  proposed 
extended  power  uprate  will  remain 
bounded  by  these  conclusions  and  are 
not  significant. 

•Summary 

In  summary,  the  proposed  extended 
power  uprate  will  not  significantly 
increase  the  probability  or  consequences 
of  accidents,  will  not  introduce  any  new 
radiological  release  pathways,  will  not 
result  in  a  significant  increase  in 


occupational  or  public  radiation 
exposure,  and  will  not  result  in 
significant  additional  fuel  cycle 
environmental  impacts.  Accordingly, 
the  Commission  concludes  that  there 
are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  However, 
as  an  alternative  to  the  proposed  action, 
the  staff  did  consider  denial  of  the 
proposed  action.  Denial  of  the  proposed 
action  would  result  in  no  change  in  the 
current  environmental  impacts  of  plant 
operation  but  would  restrict  operation 
to  the  currently  licensed  power  level. 
The  environmental  impacts  of  the 
proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Edwin  I.  Hatch 
Nuclear  Plant,  Units  1  and  2. 

Basis  and  Conclusions  for  Not 
Preparing  an  EIS 

The  staff  has  reviewed  the  proposed 
extended  power  uprate  for  the  Edwin  I. 
Hatch  Nuclear  Plant,  Units  1  and  2, 
relative  to  the  requirements  set  forth  in 
10  CFR  Part  51.  Based  on  its 
environmental  assessment,  the  staff 
concludes  that  there  are  no  significant 
radiological  or  nonradiological  impacts 
associated  with  the  proposed  action  and 
that  the  proposed  license  amendment 
would  not  have  a  significant  effect  on 
the  quality  of  the  human  environment. 
Therefore,  the  Commission  has 
determined,  pursuant  to  10  CFR  51.31, 
not  to  prepare  an  EIS  for  the  proposed 
amendment  but  to  prepare  this  draft 
environmental  assessment  and  finding 
of  no  significant  impact. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  August  8,  1997,  as  supplemented 
by  letters  dated  March  9,  May  6,  July  6, 
and  July  31,  1998,  and  the  information 
submitted  by  letter  dated  April  17,  1997, 
in  advance  of  the  licensee's  application, 
all  of  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW,  Washington,  DC,  and 
at  the  local  public  document  room 
located  at  the  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia. 


Dated  at  Rockville.  Mar>'land.  this  21st  day 
of  August  1998. 

For  the  Nuclear  Regulatoi>-  Commission. 
David  H.  )aSe. 

Acting  Director.  Project  Directorate  11-2. 
Division  of  Reactor  Projects — ////.  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc  98-22980  Filed  8-26-98;  8  45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AGENCY:  Office  of  Personnel 

Management. 

ACTJON:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  H.  Paige,  Staffing  Reinvention 
Office,  Employment  Service  (202)  606- 
0830. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  213  on  August  4,  1998  (63  FR 
41605).  Individual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  established  under 
Schedule  C  between  July  1.  1998.  and 
July  31,  1998,  appear  in  the  listing 
below.  Future  notices  will  be  published 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities  as 
of  June  30  will  also  be  published. 

Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  during  July  1998 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  July  1998. 

Schedule  C 

The  following  Schedule  C  authorities 
were  established  during  July  1998: 

Council  on  Environmental  Quality 

Staff  Assistant  to  the  Chair.  Council 
on  Economic  Quality.  Effective  July  31. 
1998. 

Department  of  Agriculture 

Special  Assistant  to  the 
Administrator,  Rural  Housing  Service. 
Effective  July  2,  1998. 
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Special  Assistant  to  the 
Administrator,  Agricultural  Marketing 
Service.  Effective  July  7,  1998. 

Confidential  Assistant  to  the 
Administrator,  Foreign  Agricultural 
Service.  Effective  July  14.  1998. 

Staff  Assistant  to  the  Confidential 
Assistant.  Office  of  the  Secretary. 
Effective  July  16.  1998. 

Staff  Assistant  to  the  Administrator, 
Risk  Management  Agency.  Effective  July 
16.  1998. 

Staff  Assistant  to  the  Director,  Office 
of  Communications.  Effective  July  27. 
1998. 

Department  of  Commerce 

Senior  Policy  Advisor  to  the  Assistant 
to  the  Secretary  and  Director.  Office  of 
Policy  and  Strategic  Plarming.  Effective 
July  24,  1998. 

Senior  Advisor  to  the  Assistant 
Secretary  for  Trade  Development, 
International  Trade  Administration. 
Effective  July  31,  1998. 

Department  of  Education 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary,  Regional  Services. 
Effective  July  9,  1998. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Regional  and 
Community  Services.  Effective  July  9, 
1998. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  Regional  and 
Community  Services.  Effective  July  14, 
1998. 

Special  Assistant  to  the  Assistant 
Secretary,  Office  of  Elementary  and 
Secondary  Education.  Effective  July  16, 
1998. 

Special  Assistant  to  the  Assistant 
Secretary,  Office  of  Elementary  and 
Secondary  Education.  Effective  July  17, 
1998. 

Confidential  Assistant  to  the  Assistant 
Secretary,  Office  of  Postsecondary 
Education.  Effective  July  24,  1998. 

Special  Assistant  to  the  Director 
Scheduling  and  Briefing  Staff.  Effective 
July  27,  1998. 

Confidential  Assistant  to  the  Deputy 
Secretary.  Effective  July  31,  1998. 

Department  of  Energy 

Senior  Policy  Advisor  to  the  Secretary 
of  Energy.  Effective  July  16,  1998. 

Department  of  Health  and  Human 
Services 

Special  Assistant  Community 
Outreach  and  Liaison  to  the 
Administrator,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
Effective  July  2,  1998. 

Congressional  Liaison  Specialist  to 
the  Deputy  Assistant  Secretary  for 
Legislation  (Congressional  LiaisonJ. 
Effective  July  15,  1998. 


Congressional  Liaison  Specialist  to 
the  Deputy  Assistant  Secretary  for 
Legislation  (Congressional  LiaisonJ. 
Effective  July  15,  1998. 

Department  of  Housing  and  Urban 
Development 

Special  Assistant  to  the  Assistant 
Secretary  for  Administration.  Effective 
July  15,  1998. 

Special  Assistant  (Speechwriter)  to 
the  Assistant  Secretary  for  Public 
Affairs.  Effective  July  24,  1998. 

Department  of  the  Interior 

Special  Assistant  (Speech  Writer)  to 
the  Director,  Office  of  Communications. 
Effective  July  9,  1998. 

Department  of  Justice 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  July  2,  1998. 

Staff  Assistant  to  the  Attorney 
General.  Effective  July  31,  1998. 

Department  of  Labor 

Special  Assistant  to  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health.  Effective  July  15,  1998. 

Chief  of  Staff  to  the  Assistant 
Secretary  for  Policy.  Effective  July  24, 
1998. 

Department  of  State 

Coordinator,  Office  of  Business 
Affairs  to  the  Under  Secretary  for 
Economic,  Business  and  Agricultural 
Affairs.  Effective  July  28,  1998. 

Department  of  Transportation 

Senior  Congressional  Liaison  Officer 
to  the  Director,  Office  of  Congressional 
Affairs.  Effective  July  2,  1998. 

Senior  Intergovernmental  Liaison 
Officer  to  the  Director,  Office  of 
Intergovernmental  Affairs.  Effective  July 
16,  1998. 

Associate  Director  for  Speechwriting 
and  Research  to  the  Assistant  to  the 
Secretary  and  Director  of  Public  Affairs. 
Effectivejuly  31,  1998. 

Department  of  the  Treasury 

Special  Assistant  for  Scheduling  to 
the  Director,  Scheduling  and  Advance. 
Effective  July  2,  1998. 

Department  of  Veterans  Affairs 

Special  Assistant  to  the  Secretary  of 
Veterans  Affairs.  Effective  July  24.  1998. 

Environmental  Protection  Agency 

Special  Assistant  to  the  Associate 
Administrator  for  Communications, 
Education  and  Media  Relations. 
Effective  July  2,  1998. 

Special  Assistant  to  the  Associate 
Administrator  for  Communications, 
Education  and  Media  Relations. 
Effective  July  13,  1998. 


Federal  Emergency  Management  Agency 

Special  Assistant  for  Northridge 
Transition  to  the  Deputy  Chief  of  Staff, 
Office  of  the  Director.  Effective  July  31, 
1998. 

General  Services  Administration 

Deputy  Regional  Administrator, 
Rocky  Mountain  Region  (Denver,  CO)  to 
the  Regional  Administrator.  Effective 
July  27,  1998. 

National  Aeronautics  and  Space 
Administration 

Executive  Assistant  to  the  Nasa 
Administrator.  Effective  July  24,  1998. 

Legislative  Affairs  Specialist  to  the 
Associate  Administrator  for  Legislative 
Affairs.  Effective  July  27,  1998. 

National  Endowment  for  the  Humanities 

Assistant  Director  of  Government 
Affairs  to  the  Director  of  Governmental 
Affairs.  Effective  July  7. 1998. 

Director  of  Governmental  Affairs  to 
the  Chief  of  Staff.  Effective  July  16, 
1998. 

Office  of  Management  and  Budget 

Legislative  Analyst  to  the  Associate 
Director  for  Legislative  Affairs.  Effective 
July  7,  1998. 

Public  Affairs  Specialist  to  the 
Associate  Director  for  Communications. 
Effective  July  7,  1998. 

Legislative  Assistant  to  the  Associate 
Director,  Legislative  Affairs.  Effective 
July  24.  1998. 

Securities  and  Exchange  Commission 

Director  of  Legislative  Affairs  to  the 
Chairman.  Effective  July  10,  1998. 

Secretary  to  the  General  Counsel. 
Effective  July  16,  1998. 

Small  Business  Administration 

Director  of  Community  Empowerment 
and  One  Stop  Capital  Shops  to  the 
Associate  Deputy  Administrator  for 
Entrepreneurial  Development.  Effective 
July  7,  1998. 

Senior  Advisor  to  the  Associate 
Deputy  Administrator  for  Government 
Contracting  and  Minority  Enterprise 
Development.  Effective  July  10,  1998. 

Associate  Administrator  for  Field 
Operations  to  the  Administrator. 
Effective  July  10,  1998. 

Senior  Advisor  to  the  Associate 
Deputy  Administrator  for  Government 
Contracting  and  Minority  Enterprise 
Development  to  the  Associate  Deputy 
Administrator  for  Government 
Contracting  and  Minority  Enterprise 
Development.  Effective  July  10,  1998. 

Regional  Administrator,  Region  VI. 
Dallas,  TX  to  the  Project  Director  for 
Field  Operations.  Effective  July  16, 
1998. 
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United  States  Information  Agency 

White  House  Liaison  to  the  Chief  of 
Staff,  Office  of  the  Director.  Effective 
July  31,  1998. 

Special  Advisor  to  the  Associate 
Director,  Bureau  of  Information. 
Effective  July  31,  1998. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577,  3  CFR  1954-1958  Comp..  P,218. 

Office  of  Personnel  Management. 
lanice  R.  Lachance, 

Director. 

|FR  Doc.  98-23023  Filed  8-26-98;  8;45  am] 

BILLING  CODE  6325-01 -P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

The  National  Partnership  Council 

AGENCYrOffice  of  Personnel 
Management. 

ACTION:  Notice  of  meeting. 

TIME  AND  date:  2:00  p.m.,  September  9, 
1998. 

PLACE:  Alan  K.  Campbell  Auditorium, 
U.S.  Office  of  Personnel  Management, 
Theodore  Roosevelt  Building,  1900  E 
Street,  NW.,  Washington,  DC.  The 
Campbell  Auditorium  is  located  on  the 
ground  floor. 

STATUS:  This  meeting  will  be  open  to  the 
public.  Seating  will  be  available  on  a 
first-come,  first-served  basis. 
Individuals  with  special  access  needs 
wishing  to  attend  should  contact  OPM 
at  the  number  shown  below  to  obtain 
appropriate  accommodations. 

MATTERS  TO  BE  CONSIDERED:  This 
meeting  will  consist  of  an  awards 
ceremony.  The  winners  of  the  1998  John 
N.  Sturdivant  National  Partnership 
Award  will  be  announced;  and  the 
winners  will  receive  their  awards.  The 
John  N.  Sturdivant  National  Partnership 
Award  is  given  in  recognition  of 
outstanding  labor-management 
partnership  activities. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Rose  M.  Gwin,  Director,  Center  for 
Partnership  and  Labor-Management 
Relations,  Office  of  Personnel 
Management,  Theodore  Roosevelt 
Building,  1900  E  Street,  NW.,  Room 
7H28,  Washington.  DC  20415-0001. 
(202) 606-2930. 

Office  of  Personnel  Management. 
Janice  R.  Lachance, 

Director 

[FR  Doc.  98-23022  Filed  8-26-98;  8:45  am] 

BILUNG  CODE  6325-01 -P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Privacy  Act  of  1974;  Publication  of  a 
Proposed  New  Routine  Use 

AGENCY:  Office  of  Personnel 
Management  (OPM). 
ACTION:  Notice  of  a  proposed  new 
routine  use. 

SUMMARY:  This  notice  proposes  to  add  a 
new  routine  use  to  an  existing  Central 
System  of  Records, 

DATES:  This  proposed  routine  use  will 
be  effective  without  further  notice 
October  6,  1998,  unless  comments 
received  dictate  otherwise. 

ADDRESSES:  Send  written  comments  to 
Office  of  Personnel  Management,  Attn: 
Mary  Beth  Smith-Toomey,  Office  of  the 
Chief  Information  Officer,  1900  E  Street 
NW,  Room  5415,  Washington,  DC 
20415-7900. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Beth  Smith-Toomev,  (202)  606- 
8358. 

SUPPLEMENTARY  INFORMATION:  OPM  finds 
that  it  is  in  the  Government's  interest  to 
add  a  new  routine  use  to  OPM's  Central 
System  of  Records,  OPM/Central-1, 
Civil  Service  Retirement  and  Insurance 
Records.  This  system  of  records  is 
applicable  to  a  number  of  OPM 
managed  benefit  programs,  including 
the  Federal  Employees  Health  Benefits 
(FEHB)  Program,  the  Federal  Employees 
Group  Life  Insurance  (FEGLI)  Program, 
and  two  of  the  Federal  Government's 
retirement  programs,  the  Civil  Service 
Retirement  System  (CSRS)  and  the 
Federal  Employees  Retirement  System 
(FERS).  This  new  routine  use  will  allow 
OPM  to  release  information  from  OPM/ 
Central-l,  Civil  Service  Retirement  and 
Insurance  Records,  where  OPM  has 
determined  that  the  use  of  that 
information  is  compatible  with  proper 
disclosure  and  will  directly  benefit 
Federal  employees,  annuitants  or  their 
dependents,  survivors,  and 
beneficiaries.  For  example,  OPM  utilizes 
the  services  of  contractors  to  send  out 
annual  income  tax  information  to 
annuitants,  to  distribute  to  annuitants 
annual  rate  and  benefit  information 
regarding  the  FEHB  Program,  and  to 
distribute  open  season  and  customer 
feedback  information  involving  the 
FEGLI  Program.  Moreover,  in  certain 
circumstances,  a  private  organization 
may  undertake  a  project  that  results  in 
Federal  employees,  annuitants  or  their 
dependents,  survivors  and  beneficiaries 
obtaining  important  and  timely 
information  that  is  beneficial  to  that 
audience.  Such  a  situation  was 
anticipated  by  Congress  in  October  1991 


as  part  of  the  debate  on  the  legislation 
that  would  include  OPM's  Fiscal  Year 
1992  appropriation.  In  the  Conference 
Report  accompanying  H.R.  2622.  the 
conferees  directed  OPM  to  seriously 
consider  requests  from  certain  private 
organizations  for  "blind  mailings"  in 
which  OPM  would  facilitate  these 
organizations  getting  information  to 
Federal  annuitants  and  employees 
without  the  organizations  ever  actually 
seeing  the  addresses  of  the  proposed 
recipients.  A  contractor  to  the  private 
organization  would  then  require  access 
to  certain  OPM  information  in  order  to 
make  the  blind  mailing  possible.  Any 
release  of  such  information  must  also 
comply  with  section  626  of  the 
Treasury,  Postal,  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  1998,  PL.  105-61,  and  any 
such  successor  law.  Section  626 
provides  that  none  of  the  funds 
appropriated  by  that  Act  or  any  other 
Act  may  be  used  to  provide  a  Federal 
employees  home  address  to  any  labor 
organization  except  where  the  employee 
has  authorized  such  disclosure  or  that 
disclosure  has  been  ordered  by  a  court 
of  competent  jurisdiction.  OPM  shall 
exercise  its  discretion  under  the  new- 
routine  use  in  accordance  with  section 
626.  or  any  such  successor  law. 

The  new  routine  use  is  added  to  the 
following  Central  System  of  Records: 
OPM/Central-1 ,  Civil  Service 
Retirement  and  Insurance  Records. 

For  Non-Federal  Personnel — To 
disclose  information  to  private 
organizations,  contractors,  grantees, 
volunteers,  or  other  non-Federal 
personnel  performing  or  working  on  a 
project,  contract,  service,  grant, 
cooperative  agreement,  or  job  for.  to  the 
benefit  of.  or  consistent  with  the 
interests  of  the  Federal  Government 
when  OPM  has  determined  that  the  use 
of  that  information  is  compatible  with 
proper  disclosure  and  will  benefit 
Federal  employees,  annuitants  or  their 
dependents,  survivors,  and 
beneficiaries. 

Office  of  Personnel  Management. 

lanice  R.  Lachance,  

Director 

|FR  Doc.  98-23011  Filed  8-26-98;  845  am) 

BILUNG  CODE  6325-01 -P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
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the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Application  for 
Survivor  Insurance  Annuities. 

(2)  Form(s)  submitted:  AA-17,  AA- 
17b.  AA-18.  AA-19,  AA-19a,  AA-20. 

(3)  OMB  Number:  3220-0030. 

(4)  Expiration  date  of  current  OMB 
clearance:  10/31/1998. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  5,765. 

(8)  Total  annual  responses:  5,765. 

(9)  Total  annual  reporting  hours: 
2,864. 

(10)  Collection  description:  Under 
Section  2(d)  of  the  Railroad  Retirement 
Act,  monthly  survivor  annuities  are 
payable  to  surviving  widow(ers). 
parents,  unmarried  children,  and  in 
certain  cases,  divorced  wives 
(husbands),  mothers  (fathers),  remarried 
widow(ers)  and  grandchildren  of 
deceased  railroad  employees.  The 
collection  obtains  information  needed 
by  the  RRB  for  determining  entitlement 
to  and  amount  of  the  annuity  applied 
for. 

Additional  Information  or  Comments 

Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street.  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230.  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Chuck  Mierzwa, 
Clearance  Officer. 

[FR  Doc.  98-23050  Filed  8-26-98;  8:45  am] 
BILUNG  CODE  790S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-23396;  813-176] 

Hambrecht  &  Quist  Employee  Venture 
Fund,  LP.,  et  at.;  Notice  of  Application 

August  21.  1998. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  sections  6(b)  and  6(e)  of  the 


Investment  Company  Act  of  1940 
("Act")  exempting  the  applicants  from 
all  provisions  of  the  Act,  except  section 
9,  sections  17  (other  than  certain 
provisions  of  paragraphs  (a),  (d).  (e),  {{], 
(g),  and  (j))  and  30  (other  than  certain 
provisions  of  paragraphs  (a),  (b),  (e),  and 
(h)),  sections  36  through  53,  and  the 
rules  and  regulations  under  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  exempt  certain 
limited  partnership  formed  for  the 
benefit  of  key  employees  of  Hambrecht 
&  Quist  Group  ("H&Q  Group")  and  its 
affiliates  from  certain  provisions  of  the 
Act.  Each  partnership  will  be  an 
employees'  securities  company  within 
the  meaning  of  section  2(a)(13)  of  the 
Act. 

APPLICANTS:  Hambrecht  &  Quist 
Employee  Venture  Fund,  LP.  ("Initial 
Partnership"),  and  H&Q  Group,  on 
behalf  of  other  partnerships  or  other 
investment  vehicles  that  may  be  formed 
in  the  future  ("Other  Partnerships") 
(together  with  the  Initial  Partnership, 
the  "Partnerships"). 
FILING  DATES:  The  application  was  filed 
on  October  28,  1997.  Applicants  have 
agreed  to  file  an  amendment  to  the 
application,  the  substance  of  which  is 
incorporated  in  this  notice,  during  the 
notice  period. 

HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  15, 1998,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
wrriting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Applicants.  One  Bush  Street,  San 
Francisco,  California  94104. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Amanda  Machen,  Senior  Counsel,  at 
(202)  942-7120.  or  Christine  Greenlees. 
Branch  Chief,  (202)  942-0564  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 


Street,  N.W.,  Washington,  D.C.  20549 
(tel.  202-942-8090). 

Applicants'  Representations 

1.  H&Q  Group,  a  holding  company, 
operates  as  an  investment  bank  through 
its  subsidiaries.  Its  principal  wholly- 
owned  subsidiary  is  Hambrecht  &  Quist 
LLC,  a  broker-dealer  registered  under 
the  Securities  Exchange  Act  of  1934 
("Exchange  Act")  and  an  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act"). 
H&Q  Group  and  its  affiliates,  as  defined 
in  rule  12b-2  of  the  Exchange  Act 
("Affiliates"),  are  referred  to  this  notice 
collectively  as  "H&Q"  and  individually 
as  an  "H&Q  entity." 

2.  H&Q  proposes  to  offer  various 
investment  programs  for  the  benefit  of 
certain  key  employees.  The  programs 
may  be  structured  as  different 
Partnerships  or  as  separate  plans  within 
the  same  Partnership.  Each  Partnership 
will  be  a  limited  partnership  or  limited 
liability  company  formed  as  an 
"employees"  securities  company" 
within  the  meaning  of  section  2(a)(13)  of 
the  Act,  and  will  operate  as  a  closed- 
end,  non-diversified,  management 
investment  company.  The  Partnerships 
will  be  established  primarily  for  the 
benefit  of  highly  compensated 
employees  of  H&Q  as  part  of  a  program 
designed  to  create  capital  building 
opportunities  that  are  competitive  with 
those  at  other  investment  banking  firms 
and  to  facilitate  the  recruitment  of  high 
caliber  professionals.  Participation  in  a 
Partnership  will  be  voluntary. 

3.  H&Q  Plan  Management,  LLC.  a 
Delaware  limited  liability  company,  will 
act  as  the  general  partner  of  the  Initial 
Partnership  (together  with  any  Affiliate 
that  controls,  is  controlled  by  or  is 
under  common  control  with  H&Q  Group 
and  that  acts  as  a  Partnership's  general 
partner,  the  "General  Partner").  The 
General  Partner  will  manage,  operate, 
and  control  each  of  the  Partnerships; 
however,  the  General  Partner  will  be 
authorized  to  delegate  management 
responsibility  to  H&Q  or  to  a  committee 
of  H&Q  employees.  An  H&Q  entity  will 
act  as  the  investment  adviser  to  a 
Partnership  and  will  be  registered  as  an 
investment  adviser  under  the  Advisers 
Act. 

4.  Interests  in  the  Partnerships 
("Interests")  will  be  offered  without 
registration  in  reliance  on  section  4(2)  of 
the  Securities  Act  of  1933  (the 
"Securities  Act"),  or  Regulation  D  under 
the  Securities  Act,  and  will  be  sold 
without  a  sales  load  only  to  "Eligible 
Employees"  and  "Qualified 
Participants,"  in  each  case  as  defined 
below  (collectively,  "Participants"). 
Prior  to  offering  Interests  to  an  Eligible 
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Employee,  the  General  Partner  must 
reasonably  believe  that  the  Eligible 
Employee  will  be  a  sophisticated 
investor  capable  of  understanding  and 
evaluating  the  risks  of  participating  in 
the  Partnership  without  the  benefit  of 
regulatory  safeguards.  An  Eligible 
Employee  is  (i)  an  individual  who  is  a 
current  or  former  employee,  officer, 
director,  or  "Consultant"  of  H&Q  and, 
except  for  certain  individuals  who 
manage  the  day-to-day  affairs  of  the 
Partnership  in  question  ("Managing 
Employees"),  meets  the  standards  of  an 
accredited  investor  under  rule  501(a)(6) 
of  Regulation  D  under  the  Securities 
Act,  or  (ii)  an  entity  that  is  a  current  or 
former  "Consuhant"  of  H&Q  and  meets 
the  standards  of  an  accredited  investor 
under  rule  501(a)  of  Regulation  D.' 
Eligible  Employees  will  be  experienced 
professionals  in  the  investment  banking 
and  securities  businesses,  or  in  related 
administrative,  financial,  accounting, 
legal,  or  operational  activities. 

5.  Managing  Employees,  who  also  will 
qualify  as  Eligible  Employees,  will  have 
primary  responsibility  for  operating  the 
Partnership.  These  responsibilities  will 
include,  among  other  things, 
identifying,  investigating,  structuring, 
negotiating,  and  monitoring  investments 
for  the  Partnership,  communicating 
with  the  Limited  Partners  of  the 
Partnership,  maintaining  the  books  and 
records  of  the  Partnership,  and  making 
recommendations  with  respect  to 
investment  decisions  by  the  General 
Partner.  Each  Managing  Employee  will 
(a)  be  closely  involved  with  and 
knowledgeable  with  respect  to  the 
Partnership's  affairs,  (b)  be  an  officer  or 
employee  of  H&Q,  and  (c)  have 
reportable  income  from  all  sources 
(including  any  profit  shares  and 
bonuses)  in  the  calendar  year 
immediately  preceding  the  Employee's 
participation  in  the  Partnership  in 
excess  of  $120,000  and  have  a 
reasonable  expectation  of  reportable 
income  of  at  least  $150,000  in  the  years 
in  which  the  Employee  invests  in  a 
Partnership. 

6.  A  Qualified  Participant  (a)  is  an 
Eligible  Family  Member  or  Qualified 
Entity  (in  each  case  as  defined  below)  of 
an  Eligible  Employee,  and  (b)  if  the 
individual  or  entity  is  purchasing  an 
Interest  from  a  Partner  or  directly  from 
the  Partnership,  comes  within  one  of  the 
categories  of  an  "accredited  investor" 


under  rule  501(a)  of  Regulation  D.^  An 
"Eligible  Family  Member"  is  a  spouse, 
parent,  child,  spouse  of  child,  brother, 
sister,  or  grandchild  of  an  Eligible 
Employee.  A  "Qualified  Entity"  is:  (a)  a 
trust  of  which  the  trustee,  grantor,  and/ 
or  beneficiary  is  an  Eligible  Employee; 
(b)  a  partnership,  corporation,  or  other 
entity  controlled  by  an  Eligible 
Employee;  ^  or  (c)  a  trust  or  other  entity 
established  for  the  benefit  of  Ehgible 
Family  Members  of  an  Eligible 
Employee. 

7.  The  terms  of  a  Partnership  will  be 
fully  disclosed  to  each  Eligible 
Employee  and,  if  applicable,  to  a 
Qualified  Participant  of  the  Eligible 
Employee,  in  a  limited  partnership 
agreement  (the  "Limited  Partnership 
Agreement"),  which  will  be  furnished  at 
the  time  the  Eligible  Employee  is 
invited  to  participate  in  the  Partnership. 
Each  Partnership  will  send  audited 
financial  statements  to  each  Participant 
within  120  days  or  as  soon  as 
practicable  after  the  end  of  its  fiscal 
year.  In  addition,  each  Participant  will 
receive  a  copy  of  Schedule  K-1  showing 
the  Participant's  share  of  income, 
credits,  deductions,  and  other  tax  items. 

8.  Interests  in  a  Partnership  will  be 
non-transferable  except  with  the  prior 
written  consent  of  the  General  Partner. 
No  person  will  be  admitted  into  a 
Partnership  as  a  Partner  unless  the 
person  is  am  Eligible  Employee,  a 
Qualified  Participant  of  an  Eligible 
Employee,  or  an  H&Q  entity. 

9.  An  Eligible  Employee's  interest  in 
a  Partnership  may  be  subject  to 
repurchase  or  cancellation  if:  (a)  the 
Eligible  Employee's  relationship  with 
H&Q  is  terminated  for  cause;  (b)  the 
Eligible  Employee  becomes  a  consultant 
to  or  joins  any  firm  that  the  General 
Partner  determines,  in  its  reasonable 
discretion,  is  competitive  with  any 
business  of  H&Q;  or  (c)  the  Eligible 
Employee  voluntarily  resigns  from 
employment  with  H&Q.  Upon 
repurchase  or  cancellation,  the  General 


'  A  "Consultant"  is  a  person  or  entity  whom  H&Q 
has  engaged  on  retainer  to  provide  services  and 
professional  expertise  on  an  ongoing  basis  as  a 
regular  consultant  or  as  a  business  or  legal  adviser 
and  who  shares  a  community  of  interest  with  H*Q 
and  H&Q  employees. 


'  "Partner"  means  any  partner  of  a  Partnership, 
including  the  General  Partner. 

^The  inclusion  of  partnerships,  corporations,  or 
other  entities  controlled  by  an  Eligible  Employee  in 
the  definition  of  "Qualified  Entities"  is  intended  to 
enable  Eligible  Employees  to  make  investments  in 
the  Partnerships  through  personal  investment 
vehicles  for  the  purpose  of  personal  and  family 
investment  and  estate  planning  objectives.  Eligible 
Employees  will  exercise  investment  discretion  or 
control  over  these  investment  vehicles,  thereby 
creating  a  close  nexus  between  H&Q  and  these 
investment  vehicles.  In  the  case  of  a  piartnership, 
corporation,  or  other  entity  controlled  by  a 
Consultant  entity,  individual  participants  will  be 
limited  to  senior  level  employees,  members,  or 
partners  of  the  Consultant  who  will  be  required  to 
qualify  as  an  "accredited  investor"  under  rule 
501(a)(6)  of  Regulation  D  and  who  will  have  access 
to  the  General  Partner  or  H&Q. 


Partner  will  pay  to  the  Eligible 
Employee  at  least  the  lesser  of  (a)  the 
amount  paid  by  the  Ehgible  Employee 
to  acquire  the  Interest  (plus  interest,  as 
determined  by  the  General  Partner),  and 
(b)  the  fair  market  value  of  the  Interest 
as  determined  at  the  time  of  repurchase 
or  cancellation  by  the  General  Partner. 
The  terms  of  any  repurchase  or 
cancellation  will  apply  equally  to  any 
Qualified  Participant  of  an  Eligible 
Employee. 

10.  Subject  to  the  terms  of  the 
applicable  Limited  Partnership 
Agreement,  a  Partnership  will  be 
permitted  to  enter  into  transactions 
involving  (a)  an  H&Q  entity,  (b)  a 
portfolio  company,  (c)  any  Partner  or 
any  person  or  entity  affiliated  with  a 
Partner,  (d)  an  investment  fund  or 
separate  account  that  is  organized  for 
the  benefit  of  investors  who  are  not 
affiliated  with  H&Q  and  over  which  an 
H&Q  entity  will  exercise  investment 
discretion  ("Third  Party  Fund"),  or  (e) 
any  partner  or  other  investor  of  a  Third 
Party  Fund  that  is  not  affiliated  with 
H&Q  (a  "Third  Party  Investor").  These 
transactions  may  include  a  Partnership's 
purchase  or  sale  of  an  investment  or  an 
interest  from  or  to  any  H&Q  entity  or 
Third  Party  Fund,  acting  as  principal. 
Prior  to  entering  into  these  transactions, 
the  General  Partner  must  determine  that 
the  terms  are  fair  to  the  Partners. 

11.  A  Partnership  will  not  invest  more 
than  15%  of  its  assets  in  securities 
issued  by  registered  investment 
companies  (with  the  exception  of 
temporary  investments  in  money  market 
funds).  A  Partnership  will  not  acquire 
any  security  issued  by  a  registered 
investment  company  if  immediately 
after  the  acquisition,  the  Partnership 
will  own  more  than  3%  of  the 
outstanding  voting  stock  of  the 
registered  investment  company. 

12.  An  H&Q  entity  (including  the 
General  Partner)  acting  as  agent  or 
broker  may  receive  placement  fees, 
advisory  fees,  or  other  compensation 
from  a  Partnership  in  connection  with  a 
Partnership's  purchase  or  sale  of 
securities,  provided  the  placement  fees, 
advisory  fees,  or  other  compensation  are 
"usual  and  customary."  Fees  or  other 
compensation  wall  be  deemed  "usual 
and  customary"  only  if  (a)  the 
Partnership  is  purchasing  or  selling 
securities  with  other  unaffiliated  third 
parties,  including  Third  Party  Funds,  (b) 
the  fees  or  compensation  being  charged 
to  the  Partnership  are  also  being  charged 
to  the  unaffi Hated  third  parties, 
including  Third  Party  Fimds,  and  (c)  the 
amount  of  securities  being  purchased  or 
sold  by  the  Partnership  does  not  exceed 
50%  of  the  total  amount  of  securities 
being  purchased  or  sold  by  the 
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Partnership  and  the  unaffiHated  third 
parties,  including  Third  Party  Funds. 
H&Q  entities,  including  the  General 
Partner,  also  may  be  compensated  for 
services  to  entities  in  which  the 
Partnerships  invest  and  to  entities  that 
are  competitors  of  these  entities,  and 
may  otherwise  engage  in  normal 
business  activities. 

Applicant's  Legal  Analysis 

1.  Section  6(b)  of  the  Act  provides,  in 
part,  that  the  SEC  will  exempt 
employees*  securities  companies  from 
the  provisions  of  the  Act  to  the  extent 
that  the  exemption  is  consistent  with 
the  protection  of  investors.  Section  6(b) 
provides  that  the  SEC  will  consider,  in 
determining  the  provisions  of  the  Act 
from  which  the  company  should  be 
exempt,  the  company's  form  of 
organization  and  capital  structure,  the 
persons  owning  and  controlling  its 
securities,  the  price  of  the  company's 
securities  and  the  amount  of  any  sales 
load,  how  the  company's  funds  are 
invested,  and  the  relationship  between 
the  company  and  the  issuers  of  the 
securities  in  which  it  invests.  Section 
2{a)(13)  defines  an  employee's  security 
company,  in  relevant  part,  as  any 
investment  company  all  of  whose 
securities  are  beneficially  owned  (a)  by 
current  or  former  employees,  or  persons 
on  retainer,  of  one  or  more  affiliated 
employers,  (b)  by  immediate  family 
members  of  such  persons,  or  (c)  by  such 
employer  or  employers  together  with 
any  of  the  persons  in  (a)  or  (b). 

2.  Section  7  of  the  Act  generally 
prohibits  investment  companies  that  are 
not  registered  under  section  8  from 
selling  or  redeeming  their  securities. 
Section  6(e)  provides  that,  in  connection 
with  any  order  exempting  an  investment 
company  from  any  provision  of  section 
7,  certain  provisions  of  the  Act,  as 
specified  by  the  SEC,  will  be  applicable 
to  the  company  and  other  persons 
dealing  with  the  company  as  though  the 
company  were  registered  under  the  Act. 
Applicants  request  an  order  under 
sections  6(b)  and  6(e)  exempting  the 
Partnerships  from  all  provisions  of  the 
Act,  except  section  9,  section  17  (other 
than  certain  provisions  of  paragraphs 
(a),  (d),  (e),  (0,  (g).  and  (j)),  section  30 
(other  than  certain  provisions  of 
paragraphs  (a),  (b).  (e),  and  (h)),  sections 
36  through  53,  and  the  rules  and 
regulations  thereunder. 

3.  Section  17(a)  generally  prohibits 
any  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  an  affiliated  person,  acting  as 
principal,  from  knowingly  selling  or 
purchasing  any  security  or  other 
property  to  or  from  the  company. 
Applicants  request  an  exemption  from 


section  17(a)  to  permit:  (a)  an  H&Q 
entity  or  a  Third  Party  Fund,  acting  as 
principal,  to  engage  in  any  transaction 
directly  or  indirectly  with  any 
Partnership  or  any  company  controlled 
by  the  Partnerships;  (b)  any  Partnership 
to  invest  in  or  engage  in  any  transaction 
with  any  H&Q  entity,  acting  as 
principal,  (i)  in  which  the  Partnership, 
any  company  controlled  by  the 
Partnership,  or  any  H&Q  entity  or  Third 
Party  Fund  has  invested  or  will  invest, 
or  (ii)  with  which  the  Partnership,  any 
company  controlled  by  the  Partnership, 
or  any  H&Q  entity  or  Third  Party  Fund 
is  or  will  become  otherwise  affiliated; 
and  (c)  any  Third  Party  Investor,  acting 
as  principal,  to  engage  in  any 
transaction  directly  or  indirectly  with  a 
Partnership  or  any  company  controlled 
by  the  Partnership. 

4.  Applicants  state  than  an  exemption 
from  section  17(a)  is  consistent  with  the 
protection  of  investors  and  is  necessary 
to  promote  the  purpose  of  the 
Partnerships.  Applicants  state  that  the 
Participants  in  each  Partnership  will  be 
fully  informed  of  the  extent  of  the 
Partnership's  dealings  with  H&Q. 
Applicants  also  state  that,  as 
professionals  employed  in  the 
investment  banking  and  securities 
businesses.  Participants  will  be  able  to 
understand  and  evaluate  the  attendant 
risks.  Applicants  assert  that  the 
community  of  interest  among  the 
Participants  and  H&Q  will  provide  the 
best  protection  against  any  risk  of  abuse. 

5.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  any 
affiliated  person  or  principal 
underwriter  of  a  registered  investment 
company,  or  any  affiliated  person  of  an 
affiliated  person  or  principal 
underwriter,  acting  as  principal,  from 
participating  in  any  joint  arrangement 
with  the  company  unless  authorized  by 
the  SEC.  Applicants  request  exemptive 
relief  to  permit  affiliated  persons  of  each 
Partnership,  or  affiliated  persons  of  any 
of  these  persons,  to  participate  in  any 
joint  arrangement  in  which  the 
Partnership  or  a  company  controlled  by 
the  Partnership  is  a  participant. 

6.  Applicants  submit  that  it  is  likely 
that  suitable  investments  will  be 
brought  to  the  attention  of  a  Partnership 
because  of  its  affiliation  with  H&Q. 
H&Q's  large  capital  resources,  and  its 
experience  in  structuring  complex 
transactions.  Applicants  also  submit 
that  the  types  of  investment 
opportunities  considered  by  a 
Partnership  often  require  each  investor 
to  make  funds  available  in  an  amount 
that  may  be  substantially  greater  than 
what  a  Partnership  may  make  available 
on  its  own.  Applicants  contend  that,  as 
a  result,  the  only  way  in  which  a 


Partnership  may  be  able  to  participate  in 
these  opportunities  may  be  to  co-invest 
with  other  persons,  including  its 
affiliates.  Applicants  note  that  each 
Partnership  will  be  organized  for  the 
benefit  of  Eligible  Employees  as  an 
incentive  for  them  to  remain  with  H&Q 
and  for  the  generation  and  maintenance 
of  goodwill.  Applicants  believe  that,  if 
co-investments  with  H&Q  are 
prohibited,  the  appeal  of  the 
Partnerships  would  be  significantly 
diminished.  Applicants  assert  that 
Eligible  Employees  wish  to  participate 
in  coinvestment  opportunities  because 
they  believe  that  (a)  the  resources  of 
H&Q  enable  it  to  analyze  investment 
opportunities  to  an  extent  that 
individual  employees  would  not  be  able 
to  duplicate,  (b)  investments  made  by 
H&Q  will  not  be  generally  available  to 
investors  even  of  the  financial  status  of 
the  Eligible  Employees,  and  (c)  Eligible 
Employees  will  be  able  to  pool  their 
investment  resources,  thus  achieving 
greater  diversification  of  their 
individual  investment  portfolios. 

7.  Applicants  assert  mat  the  flexibility 
to  structure  co-investments  and  joint 
investments  will  not  involve  abuses  of 
the  type  section  17(d)  and  rule  17d-l 
were  designed  to  prevent.  Applicants 
state  that  the  concern  that  permitting  co- 
investments  by  H&Q  and  a  Partnership 
might  lead  to  less  advantageous 
treatment  of  the  Partnership  should  be 
mitigated  by  the  fact  that  H&Q  will  be 
acutely  concerned  with  its  relationship 
with  the  investors  in  the  Partnership, 
and  the  fact  that  senior  officers  and 
directors  of  H&Q  entities  will  be 
investing  in  the  Partnership.  In 
addition,  applicants  assert  that  strict 
compHance  with  section  17(d)  would 
cause  the  Partnership  to  forego 
investment  opportunities  sftnply 
because  a  Participant  or  other  affiliated 
person  of  the  Partnership  (or  any 
affiliate  of  the  affiliated  person)  made  a 
similar  investment. 

8.  Co-investments  with  Third  Party 
Funds,  or  by  an  H&Q  entity  pursuant  to 
a  contractual  obligation  to  a  Third  Party 
Fund,  will  not  be  subject  to  condition  3 
below.  Applicants  note  that  it  is 
common  for  a  Third  Party  Fund  to 
require  that  H&Q  invest  its  own  capital 
in  Third  Party  Fund  investments,  and 
that  the  H&Q  investments  be  subject  to 
substantially  the  same  terms  as  those 
applicable  to  the  Third  Party  Fund. 
Applicants  believe  it  is  important  that 
the  interests  of  the  Third  Party  Fund 
take  priority  over  the  interests  of  the 
Partnerships,  and  that  the  Third  Party 
Fund  not  be  burdened  or  otherwise 
affected  by  activities  of  the  Partnerships. 
In  addition,  applicants  assert  that  the 
relationship  of  a  Partnership  to  a  Third 
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Party  Fund  is  fundamentally  different 
from  a  Partnership's  relationship  to 
H&Q.  Applicants  contend  that  the  focus 
of,  and  the  rationale  for,  the  protections 
contained  in  the  requested  relief  are  to 
protect  the  Partnerships  from  any 
overreaching  by  H&Q  in  the  employer/ 
employee  context,  whereas  the  same 
concerns  are  not  present  with  respect  to 
the  Partnerships  and  a  Third  Party 
Fund. 

9.  Section  17(e)  and  rule  17e-l  limit 
the  compensation  an  affiliated  person 
may  receive  when  acting  as  agent  or 
broker  for  a  registered  investment 
company.  Applicants  request  an 
exemption  from  section  17(e)  to  permit 
an  H&Q  entity  (including  the  General 
Partner)  that  acts  as  an  agent  or  broker 
to  receive  placement  fees,  advisory  fees, 
or  other  compensation  from  a 
Partnership  in  connection  with  the 
purchase  or  sale  by  the  Partnership  of 
securities,  provided  that  the  fees  or 
other  compensation  is  deemed  "usual 
and  customary."  Applicants  state  that 
for  the  purposes  of  the  application,  fees 
or  other  compensation  that  is  charged  or 
received  by  an  H&Q  entity  will  be 
deemed  "usual  and  customary"  only  if 
(a)  the  Partnership  is  purchasing  or 
selling  securities  with  other  unaffiliated 
third  parties,  including  Third  Party 
Funds,  (b)  the  fees  or  compensation 
being  charged  to  the  Partnership  are  also 
being  charged  to  the  unaffiliated  third 
parties,  including  Third  Party  Funds, 
and  (c)  the  amount  of  secimties  being 
purchased  or  sold  by  the  Partnership 
does  not  exceed  50%  of  the  total 
amount  of  securities  being  purchased  or 
sold  by  the  Partnership  and  the 
unaffiliated  third  parties,  including 
Third  Party  Funds.  Applicants  assert 
that,  because  H&Q  does  not  wish  it  to 
appear  as  if  it  is  favoring  the 
Partnerships,  compliance  with  section 
17(e)  would  prevent  a  Partnership  from 
participating  in  transactions  where  the 
Partnership  is  being  charged  lower  fees 
than  unaffrliated  third  parties. 
Applicants  assert  that  the  fees  or  other 
compensation  paid  by  a  Partnership  to 
an  H&Q  entity  will  be  the  same  as  Uiose 
negotiated  at  arm's  length  v^ith 
unaffiliated  third  parties. 

10.  Rule  17e-l{D)  requires  that  a 
majority  of  directors  who  are  not 
"interested  persons"  (as  defined  in 
section  2(a)(19)  of  the  Act)  take  actions 
and  make  approvals  regarding 
commissions,  fees,  or  other 
remuneration.  Applicants  request  an 
exemption  from  rule  17e-l(b)  to  the 
extent  necessary  to  permit  each 
Partnership  to  comply  with  the  rule 
without  having  a  majority  of  the 
members  of  the  General  Partner  who  are 
not  interested  persons  take  actions  and 


make  determinations  as  set  forth  in  the 
rule.  Applicants  state  that  because  all 
the  members  of  the  General  Partner  will 
be  affiliated  persons,  without  the  relief 
requested,  a  Partnership  could  not 
comply  with  rule  17e-l(b).  Applicants 
state  that  each  Partnership  will  comply 
with  rule  17e-l(b)  by  having  a  majority 
of  the  members  of  the  Partnership  take 
actions  and  make  approvals  as  are  set 
forth  in  rule  17e-l.  Applicants  state  that 
each  Partnership  will  comply  with  all 
other  requirements  of  rule  17e-l  for  the 
transactions  described  above  in  the 
discussion  of  section  17(e). 

11.  Section  17(f)  designates  the 
entities  that  may  act  as  investment 
company  custodians,  and  rule  17f-l 
imposes  certain  requirements  when  the 
custodian  is  a  member  of  a  national 
securities  exchange.  Applicants  request 
an  exemption  from  section  17(f)  and 
rule  17f-l  to  permit  an  H&Q  entity  to 
act  as  custodian  of  Partnership  assets 
without  a  written  contract,  as  would  be 
required  by  rule  17f-l(a).  AppHcants 
also  request  an  exemption  from  the  rule 
17f-l  (b)(4)  requirement  that  an 
independent  accountant  periodically 
verify  the  assets  held  by  the  custodian. 
Applicants  believe  that,  because  of  the 
community  of  interest  between  H&Q 
and  the  Partnerships  and  the  existing 
requirement  for  an  independent  audit, 
compliance  with  these  requirements 
would  be  unnecessarily  burdensome 
and  expensive.  Applicants  will  comply 
with  all  other  requirements  of  rule  17f- 
1. 

12.  Section  17(g)  and  rule  17g-l 
generally  require  the  bonding  of  officers 
and  employees  of  a  registered 
investment  company  who  have  access  to 
its  securities  or  funds.  Rule  17g-l 
requires  that  a  majority  of  directors  who 
are  not  interested  persons  take  certain 
actions  and  give  certain  approvals 
relating  to  fidelity  bonding.  Applicants 
request  exemptive  relief  to  permit  the 
General  Partner's  officers  and  directors, 
who  may  be  deemed  interested  persons, 
to  take  actions  and  make  determinations 
set  forth  in  the  rule.  Applicants  state 
that,  because  all  the  members  of  the 
General  Partner  will  be  affiliated 
persons,  a  Partnership  could  not  comply 
with  rule  17g-l  without  the  requested 
relief.  Specifically,  each  Partnership 
will  comply  with  rule  17g-l  by  having 

a  majority  of  the  Partnership's  directors 
take  actions  and  make  determinations  as 
are  set  forth  in  rule  17g-l.  Applicants 
also  state  that  each  Partnership  will 
comply  with  all  other  requirements  of 
rule  17g-l. 

13.  Section  17(j)  and  paragraph  (a)  of 
rule  17J-1  make  it  unlawful  for  certain 
enumerated  persons  to  engage  in 
fraudulent  or  deceptive  practices  in 


connection  with  the  purchase  or  sale  of 
a  security  held  or  to  be  acquired  by  a 
registered  investment  company.  Rule 
17J-1  also  requires  that  every  registered 
investment  company  adopt  a  written 
code  of  ethics  and  that  every  access 
person  of  a  registered  investment 
company  report  personal  securities 
transactions.  Applicants  request  an 
exemption  from  the  provisions  of  rule 
17J-1,  except  for  the  anti-fraud 
provisions  of  paragraph  (a),  because 
they  are  unnecessarily  burdensome  as 
applied  to  the  Partnerships. 

14.  Applicants  request  an  exemption 
from  the  requirements  in  sections  30(a), 
30(b),  and  30(e),  and  the  rules  under 
those  sections,  that  registered 
investment  companies  prepare  and  file 
with  the  SEC  and  mail  to  their 
shareholders  certain  periodic  reports 
and  financial  statements.  Applicants 
contend  that  the  forms  prescribed  by  the 
SEC  for  periodic  reports  have  little 
relevance  to  the  Partnerships  and  would 
entail  administrative  and  legal  costs  that 
outweigh  any  benefit  to  the  Participants. 
Applicants  request  exemptive  relief  to 
the  extent  necessary  to  permit  each 
Partnership  to  report  annually  to  its 
Participants.  Applicants  also  request  an 
exemption  from  section  30(h)  to  the 
extent  necessary  to  exempt  the  General 
Partner  of  each  Partnership  and  any 
other  persons  who  may  be  deemed  to  be 
members  of  an  advisory  board  of  a 
Partnership  from  filing  Forms  3.  4,  and 
5  under  section  16(a)  of  the  Exchange 
Act  with  respect  to  their  ownership  of 
Interests  in  tie  Partnership.  Applicants 
assert  that,  because  there  will  be  no 
trading  market  and  the  transfers  of 
Interests  will  be  severely  restricted, 
these  filings  are  unnecessary  for  the 
protection  of  investors  and  burdensome 
to  those  required  to  make  them. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  proposed  transaction 
otherwise  prohibited  by  section  17(a)  or 
section  1 7(d)  of  the  Act  and  rule  1 7d- 
1  under  the  Act  to  which  a  Partnership 
is  a  party  (the  "Section  17 
Transactions")  will  be  effected  only  if 
the  General  Partner  determines  that:  (a) 
the  terms  of  the  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  fair  and  reasonable  to  the  Partners 
and  do  not  involve  overreaching  of  the 
Partnership  or  its  Partners  on  the  part  of 
any  person  concerned;  and  (b)  the 
transaction  is  consistent  A^ith  the 
interests  of  the  Partners,  the 
Partnership's  organizational  documents, 
and  the  Partnership's  reports  to  its 
Partners.  In  addition,  the  General 
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Partner  will  record  and  preser\'e  a 
description  of  the  Section  17 
Transactions,  the  General  Partner's 
findings,  the  information  or  materials 
upon  which  the  General  Partner's 
findings  are  based,  and  the  basis  for  the 
findings.  All  records  relating  to  an 
investment  program  will  be  maintained 
until  the  termination  of  the  investment 
program  and  at  least  two  years 
thereafter,  and  will  be  subject  to 
examination  by  the  SEC  and  its  staff." 

2.  In  connection  with  the  Section  17 
Transactions,  the  General  Partner  will 
adopt,  and  periodically  review  and 
update,  procedures  designed  to  ensure 
that  reasonable  inquiry  is  made,  prior  to 
the  consummation  of  any  Section  17 
Transaction,  with  respect  to  the  possible 
involvement  in  the  transaction  of  any 
affiliated  person  or  promoter  of  or 
principal  underwriter  for  the 
Partnership,  or  any  affiliated  person  of 
such  person,  promoter,  or  principal 
underwriter. 

3.  The  General  Partner  will  not  invest 
the  funds  of  any  Partnership  in  any 
investment  in  which  a  "Co-Investor"  (as 
defined  below)  has  acquired  or  proposes 
to  acquire  the  same  class  of  securities  of 
the  same  issuer,  where  the  investment 
involves  a  joint  enterprise  or  other  joint 
arrangement  within  the  meaning  or  rule 
17d-l  in  which  the  Partnership  and  a 
Co-Investor  are  participants,  unless  any 
such  Co-Investor,  prior  to  disposing  of 
all  or  part  of  its  investment,  (a)  gives  the 
General  Partner  sufficient,  but  not  less 
than  one  day's,  notice  of  its  intent  to 
dispose  of  its  investment,  and  (b) 
refrains  from  disposing  of  its  investment 
unless  the  Partnership  has  the 
opportunity  to  dispose  of  the 
Partnership's  investment  prior  to  or 
concurrently  with,  on  the  same  terms  as, 
and  pro  rata  with  the  Co-Investor.  The 
term  "Co-Investor"  with  respect  to  any 
Partnership  means  any  person  who  is: 
(a)  an  "affiliated  person"  (as  defined  in 
section  2(a)(3)  of  the  Act)  of  the 
Partnership  (other  than  a  Third  Party 
Fund);  (b)  H&Q;  (c)  an  officer  or  director 
of  H&Q;  or  (d)  an  entity  (other  than  a 
Third  Party  Fund)  in  which  the  General 
Partner  acts  as  general  partner  or  has  a 
similar  capacity  to  control  the  sale  or 
other  disposition  of  the  entity's 
securities.  The  restrictions  contained  in 
this  condition,  however,  shall  not  be 
deemed  to  limit  to  prevent  the 
disposition  of  an  investment  by  a  Co- 
Investor:  (a)  to  its  direct  or  indirect 
wholly-owned  subsidiary,  to  any 
company  (a  "parent")  of  which  the  Co- 


Investor  is  a  direct  or  indirect  wholly- 
owned  subsidiary,  or  to  a  direct  or 
indirect  wholly-owned  subsidiary  of  its 
parent;  (b)  to  immediate  family 
members  of  the  Co-Investor  or  a  trust  or 
other  investment  vehicle  established  for 
any  family  member;  (c)  when  the 
investment  is  comprised  of  securities 
that  are  listed  on  any  exchange 
registered  as  a  national  securities 
exchange  under  section  6  of  the 
Exchange  Act;  (d)  when  the  investment 
is  comprised  of  securities  that  are 
national  market  system  securities 
pursuant  to  section  llA(a)(2)  of  the 
Exchange  Act  and  rule  llAa2-l 
thereunder;  or  (e)  when  the  investment 
is  comprised  of  securities  that  are  listed 
on  or  traded  on  any  foreign  securities 
exchange  or  board  of  trade  that  satisfies 
regulatory  requirements  under  the  law 
of  the  jurisdiction  in  which  such  foreign 
securities  exchange  or  board  of  trade  is 
organized  similar  to  those  that  apply  to 
a  national  securities  exchange  or  a 
national  market  system  for  securities. 

4.  Each  Partnership  and  the  General 
Partner  will  maintain  and  preserve,  for 
the  life  of  each  Partnership  and  at  least 
two  years  thereafter,  such  accounts, 
books,  and  other  documents  as 
constitute  the  record  forming  the  basis 
for  the  audited  financial  statements  that 
are  to  be  provided  to  the  Participants  in 
the  Partnership,  and  each  annual  report 
of  the  Partnership  required  to  be  sent  to 
the  Participants,  and  agree  that  all  such 
records  will  be  subject  to  examination 
by  the  SEC  and  its  staff.s 

5.  The  General  Partner  of  each 
Partnership  will  send  to  each 
Participant  in  the  Partnership  who  had 
an  interest  in  any  capital  account  of  the 
Partnership,  at  any  time  during  the 
fiscal  year  then  ended.  Partnership 
financial  statements  audited  by  the 
Partnership's  independent  accountants. 
At  the  end  of  each  fiscal  year,  the 
General  Partner  will  make  a  valuation  or 
have  a  valuation  made  of  all  of  the 
assets  of  the  Partnership  as  of  the  fiscal 
year  end  in  a  manner  consistent  with 
customary  practice  with  respect  to  the 
valuation  of  assets  of  the  kind  held  by 
the  Partnership.  In  addition,  within  120 
days  after  the  end  of  each  fiscal  year  of 
each  Partnership  or  as  soon  as 
practicable  thereafter,  the  General 
Partner  of  the  Partnership  will  send  a 
report  to  each  person  who  was  a 
Participant  in  the  Partnership  at  any 
time  during  the  fiscal  year  then  ended, 
setting  forth  such  tax  information  as 
shall  be  necessary  for  the  preparation  by 


■•Each  Partnership  will  preserve  the  accounts, 
books  and  other  documents  required  to  be 
maintained  in  an  easily  accessible  place  for  the  first 
two  years. 


'Each  Partnership  will  preserve  the  accounts, 
books  and  other  documents  required  to  be 
maintained  in  an  easily  accessible  place  for  the  first 
two  vears. 


the  Participant  of  his  or  its  federal  and 
state  income  tax  returns,  and  a  report  of 
the  investment  activities  of  the 
Partnership  during  that  year. 

6.  In  any  case  where  purchases  or 
sales  are  made  by  a  Partnership  from  or 
to  an  entity  affiliated  with  the 
Partnership  by  reason  of  a  5%  or  more 
investment  in  the  entity  by  an  H&Q 
director,  officer,  or  employee,  the 
individual  will  not  participate  in  the 
Partnership's  determination  of  whether 
or  not  to  effect  the  purchase  or  sale. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  98-23072  Filed  8-26-98;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-^6908] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

August  21,  1998. 

Notice  is  hereby  given  that  the 
following  filing(s)  have  been  made  with 
the  Commission  pursuant  to  provisions 
of  the  Act  and  rules  promulgated  under 
the  Act.  All  interested  persons  are 
referred  to  the  application(s)  and/or 
declaration(s)  for  complete  statements  of 
the  proposed  transaction(s)  summarized 
below.  The  application(s)  and/or 
declaration(s)  and  any  amendments  is/ 
are  available  for  public  inspection 
through  the  Commission's  Office  of 
Public  Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
apphcation(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  15,  1998,  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington.  D.C.  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  should 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  September  15,  1998,  the 
application(s)  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 
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Metropolitan  Edison  Company 

170-9329] 

Metropolitan  Edison  Company  ("Met- 
Ed"),  2800  Pottsville  Pike,  Reading, 
Pennsylvania  19605,  a  public  utility 
subsidiary  of  General  Public  Utilities 
Corporation  ("GPU"),  a  registered 
holding  company,  has  filed  an 
application-declaration  under  sections 
6(a),  7,  9(a),  10,  12(b)  and  12(c)  of  the 
Act  and  rules  45  and  54  under  the  Act. 

Met-Ed  proposes  to  organize  a  special 
purpose  subsidiary  (Met-Ed  Capital 
Trust)  as  a  business  trust  under 
Delaware  law,  which  will  issue  and  sell 
from  time  to  time  in  one  or  more  series 
through  December  31,  2000,  up  to  $125 
million  aggregate  liquidation  value  of 
preferred  beneficial  interests,  in  the 
form  of  trust  securities  ("Trust 
Securities"). ^  Each  Trust  Security  will 
represent  a  cumulative  preferred 
security  ("Preferred  Securities")  of  a 
Delaware  limited  partnership  ("Met-Ed 
Capital  L.P."),  a  special  purpose  indirect 
subsidiary  of  Met-Ed.  Met-Ed  also 
proposes  to  form  a  special  purpose 
Delaware  corporation  ("Investment 
Sub"),  to  act  as  general  partner  of  Met- 
Ed  Capital  L.P. 

Met-Ed  Capital  Trust  will  acquire  the 
Preferred  Securities  and  issue  the  Trust 
Securities  evidencing  the  Preferred 
Securities.  Met-Ed  Capital  L.P.  will 
issue  one  or  more  series  of  Preferred 
Securities  and  lend  the  proceeds 
thereof,  plus  a  capital  contribution  (in 
an  amount  not  to  exceed  $5  million) 
made  by  Met-Ed  in  Met-Ed  Capital  L.P., 
to  Met-Ed,  the  loan  will  be  evidenced  by 
the  "Subordinated  Debentures"  (defined 
below)  issued  by  Met-Ed. 

Met-Ed  will  acquire  all  of  the 
common  stock  of  Investment  Sub  for  a 
nominal  consideration  and  will 
capitalize  Investment  Sub  with:  (i)  A 
capital  contribution  in  the  amount  of  up 
to  $5  million,  and  (ii)  a  demand 
promissory  note  in  the  principal  amount 
of  up  to  $13  million,  that  will  bear 
interest,  compounded  semi-annually  at 
Citibank's  N.A.  base  rate  as  announced 
from  time  to  time. 

Investment  Sub  will  acquire  all  of  the 
general  partner  interests  in  Met-Ed 
Capital  L.P.  for  up  to  $5  million  ("L.P. 
Equity  Contribution").  Met-Ed  Capital 
Trust  will  apply  the  proceeds  from  the 
sale  of  the  Trust  Securities  to  purchase 
the  Preferred  Securities.  Met-Ed  Capital 
L.P.  will,  in  turn,  use  the  proceeds 
received  from  the  sale  of  the  Preferred 
Securities,  together  with  the  L.P.  Equity 
Contribution,  to  purchase  Met-Ed's 


'  The  Trust  Securities'  liquidation  value  per 
interest  is  to  be  determined. 


subordinated  debentures 
("Subordinated  Debenture(s)"). 

Met-Ed  will  also  guarantee 
("Guarantee")  the  payment  by  Met-Ed 
Capital  L.P.  of:  (1)  Accrued  but  unpaid 
distributions  on  the  Preferred  Securities, 
if  and  to  the  extent  Met-Ed  Capital  L.P. 
has  declared  these  distributions  out  of 
funds  legally  available  therefor;  (2)  the 
redemption  price  for  any  redemption  of 
the  Preferred  Securities;  (3)  the 
aggregate  liquidation  preference  on  the 
Preferred  Securities,  including  all 
accrued  but  unpaid  distributions, 
whether  or  not  declared;  and  (4)  certain 
additional  amounts. 

Met-Ed  Capital  Trust's  activities  will 
be  limited  to  the  issuance  and  sale  of 
Trust  Securities  and  applying  the 
proceeds  to  purchase  Preferred 
Securities.  Met-Ed  Capital  Trust's 
constituent  instruments  will  not  include 
any  interest  or  distribution  coverage  or 
capitalization  ratio  restrictions  on  its 
ability  to  issue  and  sell  Trust  Securities 
as  each  issuance  will  be  supported  by  a 
Subordinated  Debenture  and  Guarantee. 
Therefore,  Met-Ed  states  that  these 
restrictions  would  not  be  relevant  or 
necessary  for  Met-Ed  Capital  Trust  to 
maintain  an  appropriate  capital 
structure.  Moreover,  the  issuance  of 
Subordinated  Debentures  by  Met-Ed 
will  be  subject  to  Met-Ed's  Articles  of 
Incorporation,  which  limits,  without  the 
consent  of  the  holders  of  a  majority  of 
Met-Ed's  outstanding  Cumulative 
Preferred  Stock,  the  amount  of 
unsecured  indebtedness  which  Met-Ed 
may  have  outstanding  at  any  one  time 
to  20%  of  the  aggregate  of  the  total 
outstanding  principal  amount  of  all 
bonds  and  other  securities  representing 
secured  indebtedness  issued  or  assumed 
by  Met-Ed  plus  Met-Ed's  capital  stock, 
premiums,  and  surplus  of  Met-Ed  as 
stated  on  its  books  of  account.  Met-Ed 
Capital  Trust's  constituent  instruments 
will  further  state  that  Met-Ed  Capital 
will  be  responsible  for  all  liabilities  and 
obligations  of  Met-Ed  Capital  Trust. 

Each  Subordinated  Debenture  will 
have  an  initial  term  of  up  to  49  years. 
Prior  to  maturity,  Met-Ed  will  pay  only 
interest  on  the  Subordinated  Debentures 
at  a  rate  equal  to  the  distribution  rate  on 
the  Preferred  Securities.  The  interest 
payments  will  constitute  Met-Ed  Capital 
Trust's  only  income  and  will  be  used  by 
it  to  pay  distributions  on  the  Trust 
Securities,  with  any  excess  being 
distributed  indirectly  to  Met-Ed  as  a 
distribution  on  Met-Ed's  investment  in 
Met-Ed  Capital  L.P.,  thereby  reducing 
the  interest  cost  on  the  Subordinated 
Debentures. 

Distributions  on  the  Trust  Securities 
will  be  made  not  less  than  semi- 
annually, and  will  be  cumulative  and 


must  be  made  to  the  extent  that  Met-Ed 
Capital  Trust  has  legally  available  funds 
and  cash  sufficient  for  these  purposes. 
However.  Met-Ed  will  have  the  right  to 
defer  payment  of  interest  on  the 
Subordinated  Debentures  for  up  to  five 
years  in  which  event  Met-Ed  Capital 
Trust  may  similarly  defer  pa\Tnent  of 
distributions  on  the  Trust  Securities,  but 
in  no  event  may  distributions  be 
deferred  beyond  the  maturity  date  of  the 
Subordinated  Debentures.  The 
distribution  rates,  payment  dates, 
redemption  and  other  similar  provisions 
of  each  series  of  Trust  Securities  will  be 
identical  to  the  interest  rates,  payment 
dates,  redemption  and  other  provisions 
of  the  Subordinated  Debentures  issued 
by  Met-Ed. 

Each  Subordinated  Debenture  and 
related  Guarantee  will  be  subordinate  to 
all  other  existing  and  future  "Senior 
Indebtedness,  "  as  defined  below,  of 
Met-Ed  and  will  have  no  cross-default 
provisions  with  respect  to  other  Met-Ed 
indebtedeness — i.e..  a  default  under  any 
other  outstanding  Met-Ed  indebtedness 
will  not  result  in  a  default  under  the 
Subordinated  Debenture  or  the 
Guarantee.  However.  Met-Ed  may  not 
declare  and  pay  dividends  on.  or 
redeem  or  retire,  its  outstanding 
Cumulative  Preferred  Stock  or  Common 
Stock  unless  all  payments  then  due 
(whether  or  not  previously  deferred) 
under  the  Subordinated  Debentures  and 
the  Guarantees  have  been  made.  "Senior 
Indebtedness"  consists  of  (i)  the 
principal  of  and  premium  (if  any)  in 
respect  of  (A)  indebtedness  of  Met-Ed 
for  money  borrowed  and  (B) 
indebtedness  evidenced  by  securities, 
debentures,  bonds  or  other  similar 
instruments  (including  purchase  money 
obligations)  for  payment  of  which  Met- 
Ed  is  responsible  or  liable;  (ii)  all  capital 
lease  obligations  of  Met-Ed:  (iii)  all 
obligations  of  Met-Ed  issued  or  assumed 
as  the  deferred  purchase  price  of 
property,  all  conditional  sale  obligations 
of  Met-Ed  and  all  obligations  of  Met-Ed 
under  apy  title  retention  agreement  (but 
excluding  trade  accounts  payable 
arising  in  the  ordinary'  course  of 
business):  (iv)  certain  obligations  of 
Met-Ed  for  the  reimbursement  of  any 
obligor  on  any  letter  of  credit,  banker's 
acceptance,  security  purchase  facility  or 
similar  credit  transaction;  (v)  all 
obligations  of  the  type  referred  to  in 
clauses  (i)  through  (iv)  of  other  persons 
for  the  payment  of  which  Met-Ed  is 
responsible  or  liable  as  obligor, 
guarantor  or  otherwise;  and  (vi)  all 
obligations  of  the  types  referred  to  in 
clauses  (i)  through  (v)  of  other  persons 
secured  by  any  lien  on  any  property  or 
asset  of  Met-Ed  (whether  or  not  the 
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obligation  is  assumed  by  Met-Ed), 
except  for  any  indebtedness  that  is  by 
its  terms  subordinated  to  or  pari  passu 
with  the  Subordinated  Debentures. 

It  is  expected  that  Met-Ed's  interest 
payments  on  the  Subordinated 
Debentures  will  be  deductible  for 
income  tax  purposes  and  that  Met-Ed 
Capital  Trust  will  be  treated  as  a  trust 
for  federal  income  tax  purposes. 
Consequently,  distributions  from  Met- 
Ed  Capital  Trust  to  the  holders  of  Trust 
Securities,  and  indirectly  to  Met-Ed, 
will  be  deemed  to  constitute 
distributions  of  the  interest  income 
received  by  Met-Ed  Capital  Trust  on  the 
Subordinated  Debentures. 
Consequently,  the  holders  of  the  Trust 
Securities  and  Met-Ed  will  not  be 
entitled  to  any  "dividend  received 
deduction"  under  the  Internal  Revenue 
Code  with  respect  to  the  distributions. 

A  series  of  the  Trust  Securities  will  be 
subject  to  mandatory  redemption  upon 
redemption  of  the  corresponding  series 
of  the  Preferred  Securities.  A  series  of 
Preferred  Securities  will  be  subject  to 
mandatory  redemption  upon  the 
maturity  or  prior  redemption  of  the 
corresponding  series  of  the 
Subordinated  Debentures,  but  will  not 
be  subject  to  any  mandatory  sinking 
fund.  A  series  of  Preferred  Securities 
may  also  be  redeemable  at  the  option  of 
Met-Ed  at  a  price  equal  to  their 
liquidation  value  plus  any  accrued  and 
unpaid  distributions  plus  any  premium 
negotiated  in  connection  with  the 
marketing  of  the  Trust  Securities,  (i)  at 
any  time  after  a  specified  no-call  period 
(if  any)  which  could  be  up  to  the  life  of 
the  issuance,  or  (ii)  in  the  event  that  (I) 
Met-Ed  Capital  L.P.  is  required  by 
applicable  tax  laws  to  withhold  or 
deduct  certain  amounts  in  connection 
with  distributions  or  other  payments,  or 
(II)  Met-Ed  Capital  L.P.  or  Met-Ed 
Capital  Trust  is  subject  to  federal 
income  tax  with  respect  to  interest 
received  on  the  Subordinated 
Debentures,  or  (III)  it  is  determined  that 
the  interest  payments  by  Met-Ed  on  the 
Subordinated  Debentures  are  not 
deductible  for  federal  income  tax 
purposes  or  (IV)  Met-Ed  Capital  L.P.  is 
subject  to  more  than  a  de  minimis 
amount  of  other  taxes,  duties  or  other 
governmental  charges,  or  (V)  Met-Ed 
Capital  L.P.  becomes  subject  to 
regulation  as  an  "investment  company" 
under  the  Investment  Company  Act  of 
1940.  Upon  occurrence  of  any  of  the 
events  set  forth  in  clause  (ii)  above,  Met- 
Ed  Capital  L.P.  and  Met-Ed  Capital 
Trust  could  be  dissolved  and  the 
Subordinated  Debentures  distributed 
directly  to  the  holders  of  the  Trust 
Securities  and  to  Met-Ed  on  a  pro  rata 
basis,  resulting  in  direct  ownership  of 


the  subordinated  Debentures  by  the 
holders  of  the  Trust  Securities.  The 
Subordinated  Debentures  distributed  to 
Met-Ed  will  be  canceled. 

In  the  event  that  Met-Ed  Capital  Trust 
is  required  by  applicable  tax  laws  to 
withhold  or  deduct  certain  amounts  in 
connection  with  distributions  or  other 
payments,  Met-Ed  Capital  Trust  may 
also  have  the  obligation,  if  the  Trust 
Securities  are  not  redeemed  or 
Subordinated  Debentures  are  not 
distributed  to  the  holders,  to  "gross  up" 
payments  so  that  the  Trust  Securities 
holders  will  receive  the  same  payment 
after  withholding  or  deduction  as  they 
would  have  received  if  no  withholding 
or  deduction  were  required.  In  the  latter 
event.  Met-Ed's  obligations  under  the 
Subordinated  Debentures  and  the 
Guarantees  would  also  cover  any  "gross 
up"  obligations. 

Upon  receipt  by  Met-Ed  Capital  Trust 
of  any  distribution  from  Met-Ed  Capital 
L.P.  upon  any  voluntary  or  involuntary 
liquidation,  dissolution  or  winding  up 
of  Met-Ed  Capital  L.P..  the  holders  of 
the  Trust  Securities  will  be  entitled  to 
receive  amounts  in  proportion  to  the 
respective  number  of  Preferred 
Securities  represented  by  the  Trust 
Securities,  out  of  the  assets  of  Met-Ed 
Capital  L.P.  available  for  distribution 
after  satisfaction  of  liabilities  to 
creditors  of  Met-Ed  Capital  Trust. 

In  the  event  of  any  voluntary  or 
involuntary  dissolution  or  winding  up 
of  Met-Ed  Capital  L.P.,  the  holders  of 
Preferred  Securities  will  be  entitled  to 
receive  out  of  the  assets  of  Met-Ed 
Capital  L.P.,  after  satisfaction  of 
liabilities  to  creditors  and  before  any 
distribution  of  assets  is  made  to  the 
Investment  Sub.  the  sum  of  their  stated 
liquidation  preference  and  all 
accumulated  and  unpaid  distributions 
to  the  date  of  payment  of  the  Preferred 
Securities.  All  assets  of  Met-Ed  Capital 
L.P.  remaining  after  payment  of  the 
liquidation  distribution  to  the  holders  of 
Preferred  Securities  will  be  distributed 
to  the  Investment  Sub. 

Upon  any  liquidation,  dissolution  or 
winding  up  of  Met-Ed,  the  amount 
payable  on  each  series  of  the  Preferred 
Securities  would  be  limited  to  a  pro  rata 
portion  of  any  amount  recovered  by 
Met-Ed  Capital  L.P.  in  its  capacity  as  a 
subordinated  debt  holder  of  Met-Ed. 
The  Subordinated  Debentures  and  the 
payment  obligations  under  the 
Guarantee  will  be  subordinate  to  all 
other  existing  and  future  Senior 
Indebtedness,  except  for  any 
indebtedness  that  is  by  its  terms 
subordinated  to  or  pari  passu  with  the 
Subordinated  Debentures. 

Met-Ed  will  use  the  net  proceeds  of 
the  sale  to  Met-Ed  Capital  L.P.  of 


Subordinated  Debentures  to  redeem 
outstanding  senior  securities,  to  repay 
outstanding  short-term  debt,  for 
construction  purposes,  and  for  other 
general  corporate  purposes,  including  to 
reimburse  Met-Ed's  treasury  for  funds 
previously  expended  for  the  above 
purposes. 

Pennsylvania  Electric  Company 

[70-9327] 

Pennsylvania  Electric  Company 
("Penelec"),  2800  Pottsville  Pike, 
Reading  Pennsylvania  19605.  a  public 
utility  subsidiary  of  General  Public 
Utilities  Corporation  ("GPU"),  a 
registered  holding  company,  has  filed 
an  application-declaration  under 
sections  6(a),  7,  9(a),  10,  12(b)  and  12(c) 
of  the  Act  and  rules  45  and  54  under  the 
Act. 

Penelec  proposes  to  organize  a  special 
purpose  subsidiary  (Penelec  Capital 
Trust)  as  a  business  trust  under 
Delaware  law,  which  will  issue  and  sell 
from  time  to  time  in  one  or  more  series 
through  December  31,  2000.  up  to  $125 
million  aggregate  liquidation  value  of 
preferred  beneficial  interests,  in  the 
form  of  trust  securities  ("Trust 
Securities"). 2  Each  Trust  Security  will 
represent  a  cumulative  preferred 
security  ("Preferred  Securities")  of  a 
Delaware  limited  partnership  ("Penelec 
Capital  L.P."),  a  special  purpose  indirect 
subsidiary  of  Penelec.  Penelec  also 
proposes  to  form  a  special  purpose 
Delaware  corporation  ("Investment 
Sub"),  to  act  as  general  partner  of 
Penelec  Capital  L.P. 

Penelec  Capital  Trust  will  acquire  the 
Preferred  Securities  and  issue  the  Trust 
Securities  evidencing  the  Preferred 
Securities.  Penelec  Capital  L.P.  will 
issue  one  or  more  series  of  Preferred 
Securities  and  lend  the  proceeds 
thereof,  plus  a  capital  contribution  (in 
an  amount  not  to  exceed  $5  million) 
made  by  Penelec  and  Penelec  Capital 
L.P.,  to  Penelec,  the  loan  will  be 
evidenced  by  the  "Subordinated 
Debentures"  (defined  below)  issued  by 
Penelec. 

Penelec  will  acquire  all  of  the 
common  stock  of  Investment  Sub  for  a 
nominal  consideration  and  will 
capitalize  Investment  Sub  with  (i)  a 
capital  contribution  in  the  amount  of  up 
to  $5  million,  and  (ii)  a  demand 
promissory  note  in  the  principal  amount 
of  up  to  $13  million,  that  will  bear 
interest,  compounded  semi-annually  at 
Citibank's  N.A.  base  rate  as  announced 
from  time  to  time. 

Investment  Sub  will  acquire  all  of  the 
general  partner  interests  in  Penelec 


'The  Trust  Securities'  liquidation  value  per 
interest  is  to  be  determined. 
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Capital  L.P.  for  up  to  S5  million  ("L.P. 
Equity  Contribution").  Penelec  Capital 
Trust  will  apply  the  proceeds  from  the 
sale  of  the  Trust  Securities  to  purchase 
the  Preferred  Securities.  Penelec  Capital 
L.P.  will,  in  turn,  use  the  proceeds 
received  from  the  sale  of  the  Preferred 
Securities,  together  with  the  L.P.  Equity 
Contribution,  to  purchase  Penelec's 
subordinated  debentures 
("Subordinated  Debenture(s)"). 

Penelec  will  also  guarantee 
("Guarantee")  the  payment  by  Penelec 
Capital  L.P.:  (1)  accrued  but  unpaid 
distributions  on  the  Preferred  Securities, 
if  and  to  the  extent  Penelec  Capital  L.P. 
has  declared  the  distributions  out  of 
funds  legally  available  therefor;  (2)  the 
redemption  price  for  any  redemption  of 
the  Preferred  Securities;  (3)  the 
aggregate  liquidation  preference  on  the 
Preferred  Securities,  including  all 
accrued  but  unpaid  distributions, 
whether  or  not  declared;  and  (4)  certain 
additional  amounts. 

Penelec  Capital  Trust's  activities  will 
be  limited  to  the  issuance  and  sale  of 
Trust  Securities  and  applying  the 
proceeds  to  purchase  Preferred 
Securities.  Penelec  Capital  Trust's 
constituent  instruments  will  not  include 
any  interest  or  distribution  coverage  or 
capitalization  ratio  restrictions  on  its 
ability  to  issue  and  sell  Trust  Securities 
as  each  issuance  will  be  supported  by  a 
Subordinated  Debenture  and  Guarantee. 
Therefore,  Penelec  states  that  these 
restrictions  would  not  be  relevant  or 
necessary  for  Penelec  Capital  Trust  to 
maintain  an  appropriate  capital 
structure.  Moreover,  the  issuance  of 
Subordinated  Debentures  by  Penelec 
will  be  subject  to  Penelec's  Articles  of 
Incorporation,  which  limits,  without  the 
consent  of  the  holders  of  a  majority  of 
Penelec's  outstanding  Cumulative 
Preferred  Stock,  the  amount  of 
unsecured  indebtedness  which  Penelec 
may  have  outstanding  at  any  one  time 
to  20%  of  the  aggregate  of  the  total 
outstanding  principal  amount  of  all 
bonds  and  other  securities  representing 
secured  indebtedness  issued  or  assumed 
by  Penelec  plus  Penelec's  capital  stock, 
premiums,  and  surplus  of  Penelec  as 
stated  on  its  books  of  account.  Penelec 
Capital  Trust's  constituent  instruments 
will  further  state  that  Penelec  Capital 
will  be  responsible  for  all  liabilities  and 
obligations  of  Penelec  Capital  Trust. 

Each  Subordinated  Debenture  will 
have  an  initial  term  of  up  to  49  years. 
Prior  to  maturity,  Penelec  will  pay  only 
interest  on  the  Subordinated  Debentures 
at  a  rate  equal  to  the  distribution  rate  on 
the  Preferred  Securities.  The  interest 
payments  will  constitute  Penelec 
Capital  Trust's  only  income  and  will  be 
used  by  it  to  pay  distributions  on  the 


Trust  Securities,  with  any  excess  being 
distributed  indirectly  to  Penelec  as  a 
distribution  on  Penelec's  investment  in 
Penelec  Capital  L.P..  thereby  reducing 
the  interest  cost  on  the  Subordinated 
Debentures. 

Distributions  on  the  Trust  Securities 
will  be  made  not  less  than  semi- 
annually, and  will  be  cumulative  and 
must  be  made  to  the  extent  that  Penelec 
Capital  Trust  has  legally  available  funds 
and  cash  sufficient  for  these  purposes. 
However,  Penelec  will  have  the  right  to 
defer  payment  of  interest  on  the 
Subordinated  Debentures  for  up  to  five 
years  in  which  event  Penelec  Capital 
Trust  may  similarly  defer  payment  of 
distributions  on  the  Trust  Securities,  but 
in  no  event  may  distributions  be 
deferred  beyond  the  maturity  date  of  the 
Subordinated  Debentures.  The 
distribution  rates,  payment  dates, 
redemption  and  other  similar  provisions 
of  each  series  of  Trust  Securities  will  be 
identical  to  the  interest  rates,  payment 
dates,  redemption  and  other  provisions 
of  the  Subordinated  Debentures  issued 
by  Penelec. 

Each  Subordinated  Debenture  and 
related  Guarantee  will  be  subordinate  to 
all  other  existing  and  future  "Senior 
Indebtedness,"  as  defined  below,  of 
Penelec  and  will  have  not  cross-default 
provisions  with  respect  to  other  Penelec 
indebtedness — i.e.,  a  default  under  any 
other  outstanding  Penelec  indebtedness 
will  not  result  in  a  default  under  the 
Subordinated  Debenture  or  the 
Guarantee.  However,  Penelec  may  not 
declare  and  pay  dividends  on,  or 
redeem  or  retire,  its  outstanding 
Cumulative  Preferred  Stock  or  Common 
Stock  unless  all  payments  then  due 
(whether  or  not  previously  deferred) 
under  the  Subordinated  Debentures  and 
the  Guarantees  have  been  made.  "Senior 
Indebtedness"  consists  of  (i)  the 
principal  of  and  premium  (if  any)  in 
respect  of  (A)  indebtedness  of  Penelec 
for  money  borrowed  and  (B) 
indebtedness  evidenced  by  securities, 
debentures,  bonds  or  other  similar 
instruments  (including  purchase  money 
obligations)  for  payment  of  which 
Penelec  is  responsible  or  liable;  (ii)  all 
capital  lease  obligations  of  Penelec;  (iii) 
all  obligations  of  Penelec  issued  or 
assumed  as  the  deferred  purchase  price 
of  property,  all  conditional  sales 
obligations  of  Penelec  and  all 
obligations  of  Penelec  under  any  title 
retention  agreement  (but  excluding 
trade  accounts  payable  arising  in  the 
ordinary  course  of  business);  (iv)  certain 
obligations  of  Penelec  for  the 
reimbursement  of  any  obligor  on  any 
letter  of  credit,  banker's  acceptance, 
security  purchase  facility  or  similar 
credit  transaction;  (v)  all  obligations  of 


the  type  referred  to  in  clauses  (i) 
through  (iv)  of  other  persons  for  the 
payment  of  which  Penelec  is 
responsible  or  liable  as  obligor, 
guarantor  or  otherwise;  and  (vi)  all 
obligations  of  the  types  referred  to  in 
clauses  (i)  through  (v)  of  other  persons 
secured  by  any  lien  on  any  property  or 
asset  of  Penelec  (whether  or  not  the 
obligation  is  assumed  by  Penelec). 
except  for  any  indebtedness  that  is  bv 
its  terms  subordinated  to  or  pan  passu 
with  the  Subordinated  Debentures. 

It  is  expected  that  Penelec's  interest 
payments  on  the  Subordinated 
Debentures  will  be  deductible  for 
income  tax  purposes  and  that  Penelec 
Capital  Trust  will  be  treated  as  a  trust 
for  federal  income  tax  purposes. 
Consequently,  distributions  from 
Penelec  Capital  Trust  to  the  holders  of 
Trust  Securities,  and  indirectly  to 
Penelec,  will  be  deemed  to  constitute 
distributions  of  the  interest  income 
received  by  Penelec  Capital  Trust  on  the 
Subordinated  Debentures. 
Consequently,  the  holders  of  Trust 
Securities  and  Penelec  will  not  be 
entitled  to  any  "dividend  received 
deduction  "  under  the  Internal  Revenue 
Code  with  respect  to  the  distributions. 

A  series  of  tne  Trust  Securities  will  be 
subject  to  mandatory  redemption  upon 
redemption  of  the  corresponding  series 
of  the  Preferred  Securities.  A  series  of 
Preferred  Securities  will  be  subject  to 
mandatory'  redemption  upon  the 
maturity  or  prior  redemption  of  the 
corresponding  series  of  the 
Subordinated  Debentures,  but  will  not 
be  subject  to  any  mandatory*  sinking 
fund.  A  series  of  Preferred  Securities 
may  also  be  redeemable  at  the  option  of 
Penelec  at  a  price  equal  to  their 
liquidation  value  plus  any  accrued  and 
unpaid  distributions  plus  any  premium 
negotiated  in  connection  w-ith  the 
marketing  of  the  Trust  Securities,  (i)  at 
any  time  after  a  specified  no-call  period 
(if  any)  which  could  be  up  to  the  life  of 
the  issuance,  or  (ii)  in  the  event  that  (I) 
Penelec  Capital  L.P.  is  required  by 
applicable  tax  laws  to  withhold  or 
deduct  certain  amounts  in  connection 
with  distributions  or  other  payments,  or 
(II)  Penelec  Capital  L.P.  or  Penelec 
Capital  Trust  is  subject  to  federal 
income  tax  with  respect  to  interest 
received  on  the  Subordinated 
Debentures,  or  (III)  it  is  determined  that 
the  interest  payments  by  Penelec  on  the 
Subordinated  Debentures  are  not 
deductible  for  federal  income  tax 
purposes  or  (IV)  Penelec  Capital  L.P.  is 
subject  to  more  than  a  aV?  minimis 
amount  of  other  taxes,  duties  or  other 
governmental  charges,  or  (V)  Penelec 
Capital  L.P.  becomes  subject  to 
regulation  as  an  "investment  company" 
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under  the  Investment  Company  Act  of 
1940.  Upon  occurrence  of  any  of  the 
events  set  forth  in  clause  (ii)  above, 
Penelec  Capital  L.P.  and  Penelec  Capital 
Trust  could  be  dissolved  and  the 
Subordinated  Debentures  distributed 
directly  to  the  holders  of  the  Trust 
Securities  and  to  Penelec  on  a  pro  rata 
basis,  resulting  in  direct  ownership  of 
the  Subordinated  Debentures  by  the 
holders  of  the  Trust  Securities.  The 
Subordinated  Debentures  distributed  to 
Penelec  will  be  canceled. 

In  the  event  that  Penelec  Capital  Trust 
is  required  by  applicable  tax  laws  to 
withhold  or  deduct  certain  amounts  in 
connection  with  distributions  or  other 
payments,  Penelec  Capital  Trust  may 
also  have  the  obligation,  if  the  Trust 
Securities  are  not  redeemed  or 
Subordinated  Debentures  are  not 
distributed  to  the  holders,  to  "gross  up" 
the  payments  so  that  the  Trust 
Securities  holders  will  receive  the  same 
payment  after  withholding  or  deduction 
as  they  would  have  received  if  no 
withholding  or  deduction  were 
required.  In  the  latter  event,  Penelec's 
obligations  under  the  Subordinated 
Debentures  and  the  Guarantees  would 
also  cover  any  "gross  up"  obligations. 

Upon  receipt  by  Penelec  Capital  Trust 
of  any  distribution  from  Penelec  Capital 
L.P.  upon  any  voluntary  or  involuntary' 
liquidation,  dissolution  or  winding  up 
of  Penelec  Capital  L.P.,  the  holders  of 
the  Trust  Securities  will  be  entitled  to 
receive  amounts  in  proportion  to  the 
respective  number  of  Preferred 
Securities  represented  by  the  Trust 
Securities,  out  of  the  assets  of  Penelec 
Capital  L.P.  available  for  distribution 
after  satisfaction  of  liabilities  to 
creditors  of  Penelec  Capital  Trust. 
In  the  event  of  any  voluntary  or 
involuntary  dissolution  or  winding  up 
of  Penelec  Capital  L.P.,  the  holders  of 
Preferred  Securities  will  be  entitled  to 
receive  out  of  the  assets  of  Penelec 
Capital  L.P.,  after  satisfaction  of 
liabilities  to  creditors  and  before  any 
distribution  of  assets  is  made  to  the 
Investment  Sub,  the  sum  of  their  stated 
liquidation  preference  and  all 
accumulated  and  unpaid  distributions 
of  the  date  of  payment  of  the  Preferred 
Securities.  All  assets  of  Penelec  Capital 
L.P.  remaining  after  payment  of  the 
liquidation  distribution  to  the  holders  of 
Preferred  Securities  will  be  distributed 
to  the  Investment  Sub. 

Upon  any  liquidation,  dissolution  or 
winding  up  of  Penelec,  the  amount 
payable  on  each  series  of  the  Preferred 
Securities  would  be  limited  to  a  pro  rata 
portion  of  any  amount  recovered  by 
Penelec  Capital  L.P.  in  its  capacity  as  a 
subordinated  debt  holder  of  Penelec. 
The  Subordinated  Debentures  and  the 


payment  obligations  under  the 
Guarantee  will  be  subordinate  to  all 
other  existing  and  future  Senior 
Indebtedness,  except  for  any 
indebtedness  that  is  by  its  terms 
subordinated  to  or  Pari  passu  with  the 
Subordinated  Debentures. 

Penelec  will  use  the  net  proceeds  of 
the  sale  to  Penelec  Capital  L.P.  of 
Subordinated  Debentures  to  redeem 
outstanding  senior  securities,  to  repay 
outstanding  short-term  debt,  for 
construction  purposes,  and  for  other 
general  corporate  purposes,  including  to 
reimburse  Penelec's  treasury  for  funds 
previously  expended  for  the  above 
purposes. 

Cinergy  Corp.,  et  al. 

[70-93191 

Cinergy  Corp.,  a  registered  holding 
company  ("Cinergy"), ^  and  its 
nonutility  subsidiaries,  Cinergy 
Investments,  Inc.  ("Cinergy 
Investments")  and  Cinergy  Global 
Resources,  Inc.  ("Cinergy  Global 
Resources"  and.  together  with  Cinergy 
and  Cinergy  Investments. 
"Applicants"),  each  of  139  East  Fourth 
Street,  Cincinnati  Ohio  45202,  have 
filed  an  application-declaration  under 
sections  6(a),  7,  9(a).  10.  12(b),  12(c), 
12(0,  13,  32.  33  and  34  of  the  Act  and 
rules  43.  45,  46.  53.  54,  83.  87.  90  and 
91  under  the  Act. 

By  Commission  order  dated 
September  21,  1995  (HCAR  No.  26376). 
as  supplemented  by  Commission  order 
dated  March  8,  1996  (HCAR  No.  26486) 
(together,  "Project  Parent  Orders"). 
Cinergy  and  Cinergy  Investments  were 
granted  authority,  from  time  to  time 
through  December  31,  1999,  (i)  to 
acquire  directly  or  indirectly  in  one  or 
more  transactions,  the  securities  of  one 
or  more  special-purpose  subsidiaries 
organized  to  engage  directly  or 
indirectly,  and  exclusively,  in  the 
business  of  acquiring,  owning  and 
holding  the  securities  of,  and/or 
providing  services  to,  one  or  more 
foreign  utility  companies  ("FUCOs")" 
and  exempt  wholesale  generators 
("EWGs"  5  and.  together  with  FUCOs. 
"Exempt  Projects"),  and  (ii)  to  invest  in 
and  issue  guarantees  in  respect  of  these 
special-purpose  subsidiaries,  provided 
that  Cinergy's  total  investment  in  these 


'Through  its  six  domestic  retail  public  utility 
companies.  PSI  Energy.  Inc..  The  Cincinnati  Gas  & 
Electric  Company.  The  Union  Light.  Heat  and 
Power  Company.  Lawrenceburg  Gas  Company.  The 
West  Harrison  Gas  and  Electric  Company  and 
Miami  Power  Corporation.  Cinergy  provides  retail 
electric  service  in  north  central,  central  and 
southern  Indiana  and  retail  electric  and  gas  service 
in  the  southwestern  portion  of  Ohio  and  adjacent 
areas  of  Indiana  and  Kentucky. 

*  FUCOs  are  defined  in  section  33  of  the  Act. 

■>  EWGs  are  deflned  in  section  32  of  the  Act. 


subsidiaries,  together  with  any 
investments  in  Exempt  Projects,  did  not 
exceed  a  specified  ceiling,  recently 
increased  to  100%  of  Cinergy's 
consolidated  retained  earnings  by 
Commission  order  dated  March  23,  1998 
(HCAR  No.  26848)  ("100%  Order"). 

Applicants  now  propose  to  establish 
one  or  more  special-purpose 
subsidiaries  to  hold  Cinergy's  direct  or 
indirect  interests  in  any  or  all  of 
Cinergy's  existing  and  future  nonutility 
businesses  (excluding  the  three  existing 
nonutility  interests  held  by  Cinergy's 
utility  subsidiaries 6)  and  to  engage  in 
various  financing  and  related 
transactions  from  time  to  time  through 
December  31.  2003  ("Authorization 
Period"). 

Intermediate  Parents 

To  the  extent  not  otherwise  exempt 
under  the  Act,  Applicants  request 
authority  during  the  Authorization 
Period  to  organize  and  hold  securities  of 
one  or-more  special-purpose 
subsidiaries  (each  an  "Intermediate 
Parent")  to  be  formed  for  the  exclusive 
purpose  of  acquiring,  owning  and 
holding,  directly  or  indirectly 
(including  through  one  or  more 
additional  Intermediate  Parents), 
securities  of  or  interests  in,  and/ or 
providing  services  to,  any  or  all  of 
Cinergy's  existing  and  future  nonutility 
associate  companies  (other  than  KO, 
Tri-State  and  South  Construction)  listed 
below: 

1.  existing  and  future  Exempt 
Projects; 

2.  special-purpose  subsidiaries 
organized  to  engage  directly  or 
indirectly,  and  exclusively,  in  the 
business  of  acquiring,  owning  and 
holding  the  securities  of.  and/or 
providing  services  to,  one  or  more 
Exempt  Projects  under  the  Project 
Parent  Orders,  prior  to  the  date  of  the 
requested  order  ("EWG/FUCO  Project 
Parents"); 

3.  existing  and  future  exempt 
telecommunications  companies 
("ETCs")7 

4.  existing  and  future  "energy-related 
companies"  as  defined  in  rule  58  ("Rule 
58  Companies");  and/or 

5.  other  nonutility  companies  in 
which  Cinergy  (i)  holds  an  interest 
under  certain  prior  Commission  orders  » 


•^KO  Transmission  Company  ("KO")  and  Tri- 
State  Improvement  Company  ("Tri-State")  are 
nonutility  subsidiaries  of  The  Cincinnati  Gas  & 
Electric  Company,  and  South  Construction 
Company.  Inc.  ("South  Construction")  is  a     >■ 
nonutility  subsidiary  of  PSI  Energy,  Inc. 

'  ETCs  are  defined  in  section  34  of  the  Act. 

»  Cinergy  presently  holds  interest  in  three  of  these 
companies:  (i)  Cinergy  Investments  [see  HCAR  No. 
26146.  October  21.  1994);  (ii)  Cinergy  Solutions, 
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or  (ii)  acquires  in  the  hiture  (or  is 
authorized  to  retain)  an  interest  under 
one  or  more  (a)  Commission  orders 
issued  in  subsequent  proceedings  or  (b) 
exemptions  from  the  requirement  of 
prior  Commission  approval 
subsequently  adopted  under  the  Act 
(collectively,  "Authorized  Companies" 
and,  together  with  the  companies 
included  in  the  preceding  categories  "1" 
through  "4",  "Nonutility  Companies"). 

Services  by  Intermediate  Parents 

Any  services  provided  by 
Intermediate  Parents  to  other 
Intermediate  Parents  or  to  Nonutility 
Companies  would  include  project 
development  and  administrative 
services  and  other  support  services. 
Without  hirther  Commission  approval. 
Intermediate  Parents  would  not  provide 
services  to  any  associate  companies 
other  than  Intermediate  Parents  and 
Nonutility  Companies.  To  the  extent  not 
exempt  under  rule  90(d)(1)  or  otherwise 
under  the  Act,  Applicants  request  an 
exemption  under  section  13(b)  from  the 
"at  cost"  requirements  of  rules  90  and 
91  with  respect  to  the  provision  of 
services  among  the  Intermediate  Parents 
and  Nonutility  Companies.  Cinergy 
Services,  Inc.,  Cinergy 's  service 
company  subsidiary,  would  continue  to 
provide  services  to  Intermediate  Parents 
and  Nonutility  Companies  under  the 
existing  Cinergy  system  nonutility 
service  agreement.^ 

Organization  and  Capitalization  of 
Intermediate  Parents 

Intermediate  Parents  may  be  wholly 
or  partly  owTied  direct  or  indirect 
subsidiaries  of  Cinergy,  Cinergy 
Investments  or  Cinergy  Global 
Resources.  Initial  capitalization  by 
Applicants  of  Intermediate  Parents 
would  involve:  (1)  purchases  of  shares 
of  capital  stock,  partnership  interests, 
limited  liability  company  member 
interests,  trust  certificates  or  other  forms 
of  equity  interests;  (2)  capital 
contributions  or  open  account  advances 
without  interest;  and/or  (3)  debt 
financing. 


Inc.  ("Cinergy  Solutions"),  formed  pursuant  to 
Commission  order  dated  February  7, 1997  (HCAR 
No.  26662)  ("Cinergy  Solutions  Order")  to  market 
an  array  of  energy-related  products  and  services  and 
to  develop,  acquire,  own  and  operate  certain 
energy-related  projects;  and  (iii)  Nth  Power 
Technologies  Fund  I,  LP.  ("Nth  Power  Fund"),  in 
which  Cinergy  holds  a  minority  limited  partnership 
interest  under  Commission  order  dated  August  28, 
1996  (HCAR  No.  26562)  ("Nth  Power  Fund  Order"). 
Nth  Power  Fund  is  not  an  affiliate  or  subsidiary 
company  of  Cinergy;  see  Nth  Power  Fund  Order. 
■  See  Commission  order  dated  October  21,  1994 
(HCAR  No.  26146)  ("Merger  Order")  (approving 
original  nonutility  service  agreement);  Cinergy 
Solutions  Order,  supra  note  6  (approving 
amendment  to  nonutility  service  agreement). 


Cinergy  would  obtain  funds  for  initial 
and  subsequent  investments  in 
Intermediate  Parents  from  available 
internal  sources  or  from  external 
sources  involving  sales  or  short-term 
notes  and  commercial  paper  or 
additional  shares  of  Cinergy  common 
stock  under  Commission  order  dated 
January  20,  1998  (HCAR  No.  26819) 
("January  1998  Order"). 1°  Cinergy 
Investments  and  Cinergy  Global 
Resources  would  obtain  funds  for  initial 
and  subsequent  investments  in 
Intermediate  Parents  from  available 
cash,  capital  contributions  or  loans  from 
Cinergy,  or  external  borrowings  or  sales 
of  capital  stock. 

To  the  extent  that  Applicants  provide 
funds  to  Intermediate  Parents  which  in 
turn  are  applied  to:  (1)  investments  in 
Exempt  Projects  or  Rule  58  Companies, 
the  amount  of  the  investments  would  be 
included  in  Cinergy's  "aggregate 
investment"  in  these  entities,  as 
calculated  in  accordance  with  rule  53  or 
rule  58  under  the  Act,  as  applicable;  or 
(2)  investments  in  Authorized 
Companies,  the  investments  would 
conform  to  applicable  rules  under  the 
Act  (including  rules  52  and  45(b)(4)) 
and  applicable  terms  and  conditions  of 
any  relevant  Commission  orders. 

To  the  extent  not  exempt  under  rule 
43(b)  or  otherwise  under  the  Act, 
Applicants  request  authority  on  behalf 
of  themselves  and  Intermediate  Parents 
and  Nonutility  Companies  to  sell  to  and 
purchase  from  each  other  (but  to  or  from 
no  other  associate  companies)  securities 
or  other  interests  in  the  businesses  of 
Intermediate  Parents  and  Nonutility 
Companies. 

Guarantees 

Cinergy  also  proposes  to  issue 
guarantees  in  respect  of  Intermediate 
Parents  and  Nonutility  Companies  and 
certain  other  subsidiaries  of  Cinergy. 
Specifically,  to  the  extent  not  otherwise 
exempt  under  the  Act,  Cinergy  requests 
authority  from  time  to  time  through  the 
Authorization  Period  to  guarantee  the 
debt  or  other  securities  or  obligations  of 
(i)  any  and  all  existing  and  future 
Intermediate  Parents  (including  Cinergy 


'"The  January  1998  Order  authorizes  Cinergy  to 
issue  and  sell  from  time  to  time  through  December 
31,  2002,  subject  to  certain  terms  and  conditions. 
(1)  an  aggregate  principal  amount  of  debt  securities 
not  to  exceed  $2  billion  ("J2  Billion  Debt  Cap"), 
including  short-term  notes  and  commercial  paper, 
together  with  (a)  guarantees  issued  by  Cinergy 
under  the  Commission's  order  dated  May  30,  1997. 
HCAR  No.  26723,  and  (b)  debentures  issued  by 
Cinergy  under  authorization  presently  being  sought 
in  S.E.C.  File  No.  70-8993.  notice  for  which  was 
issued  on  May  2.  1997  (HCAR  No.  26714):  and  (2) 
up  to  30  million  additional  shares  of  Cinergy 
common  stock,  plus  certain  other  shares  of  Cinergy 
common  stock  (totaling  approximately  867.000) 
authorized,  but  not  issued. 


Investments  and  Cinergy  Glpbal 
Resources)  and  Nonutility  Companies 
(excluding  Cinergy's  investment  in  Nth 
Power  Fund),  (ii)  Cinergy  Services,  and 
(iii)  KO,  Tri-State  and  South 
Construction.  The  terms  and  conditions 
of  any  guarantees  would  be  established 
at  arm's  length  based  upon  market 
conditions. 

Any  guarantees  issued  and 
outstanding  by  Cinergy  during  the 
Authorization  Period  would  be  subject 
to  the  $2  Billion  Debt  Cap;  in  addition 
(1)  any  guarantees  of  Exempt  Projects 
would  conform  to  the  aggregate 
investment  limitation  prescribed  in  the 
100%  Order,  (2)  any  guarantees  of  Rule 
58  Companies  would  conform  to  the 
aggregate  investment  limitation  of  rule 
58,  and  (3)  any  Cinergy  guarantees  in 
respect  of  Cinergy  Solutions,  Inc.  would 
remain  subject  to  the  separate  $250 
million  ceiling  prescribed  in  the  Cinergy 
Solutions  Order. 

The  requested  order  is  intended  to 
supersede  certain  Commission  orders 
now  in  effect,  in  whole  or  in  part." 

Payment  of  Dividends  Out  of  Capital 
and  Unearned  Surplus 

Finally,  to  the  extent  not  otherwise 
exempt  under  the  Act.  Applicants 
request  authorization  for  all  of  Cinergy's 
existing  and  future  nonutility 
subsidiaries — Cinergy  Investments, 
Cinergy  Global  Resources,  all  existing 
and  future  Intermediate  Parents  and 
Nonutility  Companies  (other  than  Nth 
Power  Fund),  and  KO,  Tri-State  and 
South  Construction — to  declare  and  pay 
dividends  out  of  capital  or  unearned 
surplus  to  their  respective  parent 
companies  from  time  to  time  through 
the  Authorization  Period,  where 
permitted  under  applicable  corporate 
law  and  agreements  with  lenders  or 
other  third  parties. 


"  Specifically.  Applicants  proposes  that,  upon 
issuance  of  the  requested  order,  the  Project  Parent 
Orders  and  Commission  order  dated  May  22,  1997 
(HCAR  No.  26719)  (authorizing  Cinergy 
Investments  and  certain  other  Cinergy  nonutility 
subsidiaries  to  pay  dividends  out  of  capital  or 
unearned  surplus  to  their  respective  parent 
companies  through  December  31,  2002).  be 
rescinded  in  their  entirety.  Applicants  also  request 
that  the  Cinergy  Solutions  Order  and  Commission 
order  dated  May  30.  1997  (HCAR  No   26723) 
(authorizing  Cinergy  and/or  Cinergy  Investments  to 
issue  guarantees  on  behalf  of  Cinergy  Services, 
certain  Cinergy  nonutility  subsidiar.es.  and  future 
rule  58  companies  in  which  Cinergv  or  its 
subsidiaries  acquires  an  interest),  be  rescinded  in 
part  and  superseded  by  the  reques;ed  order  to  the 
extent  that  those  prior  authorizations  relate  to 
guarantees  issued  by  Cinergy. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  98-23071  Filed  8-26-98;  8:45  am] 
BILUNG  CODE  801 0-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40348;  File  No.  SR-PCX- 
98-36] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Exchange,  Inc.  Relating  to 
the  OptiMark  System — Specialist  Bids 
and  Offers 

August  20.  1998 

Pursuant  to  Section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-^  thereunder.^ 
notice  is  hereby  given  that  on  July  2, 
1998.  the  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  PCX.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  adopt 
new  Rule  15.3(b).  which  would  require 
Specialists  to  ensure  that  their  best  bids 
and  offers  will  be  represented  in  the 
OptiMark  System.  Proposed  new 
language  is  italicized;  proposed 
deletions  are  in  brackets. 


16731     Access 

Rule  15.2.  The  PCX  Application  shall 
be  available  for  all  interested  members 
that  decide  to  become  Users.  The 
Exchange  will  assure  that  each  PCX 
Specialist  is  provided  with  appropriate 
access  to  the  PCX  Application  for  the 
purpose  of  submitting  Profiles  from  the 
Specialist's  Post.  A  non-member  User 
may  obtain  access  to  the  PCX 
Application  only  if  such  access  is 
authorized  in  advance  by  one  or  more 
Designated  Brokers  in  accordance  with 
the  terms  of  the  applicable  Give-Up 
Agreement  and  the  Transmission 
Consent  Agreement.  Both  agreements 
shall  be  in  force  before  a  non-member 
User  may  be  given  the  authorization  to 


'15  use.  78s(b)(l). 
M7CFR240.19b-4. 


obtain  access  to  the  PCX  Application.  At 
a  minimum,  the  Give-Up  Agreement 
and  the  Transmission  Consent 
Agreement  shall  include  any  applicable 
credit  limits  imposed  by  the  Designated 
Broker  on  the  non-member  User;  the 
Designated  Broker's  undertaking  that  it 
is  responsible  for  that  non-member 
User's  Orders  and  resulting  transactions; 
and  such  other  terms  and  conditions 
that  may  be  agreed  to  from  time  to  time. 
The  Exchange  shall  be  provided  with  a 
wnritten  statement  from  the  [Designated 
Broker  acknowledging  its  responsibility 
for  such  Orders  and  resulting 
transactions. 

16732    Entry  of  Profiles  and  Generation 
of  Orders 

Rule  15.3.  Entry  of  Profiles  and 
General  of  Orders 

(a) — No  change. 

(b)  Specialist  Obligations — Specialists 
must  ensure  that  at  all  relevant  times 
during  regular  trading  hours,  their  best 
bids  and  offers  (whether  reflecting  limit 
orders  or  the  Specialist's  own  interest) 
will  be  included  in  the  OptiMark  System 
as  Profiles. 

(c)-(d)  ((b)-(c)l— No  change. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposal. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  PCX  has  prepared  summaries, 
set  forth  in  sections  A.  B  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Purpose 

The  Exchange  is  proposing  to  adopt 
new  Rule  15.3(b)  to  require  PCX 
SpeciaHsts  to  use  the  PCX  Application 
of  the  OptiMark  System  ("PCX 
Application")  with  respect  to  the  bids 
and  offers  that  they  publish.  The 
purpose  of  the  rule  is  to  facilitate  best 
execution  of  customer  orders  by 
requiring  PCX  Specialists'  best  bids  and 
offers  to  be  included  in  the  OptiMark 
System  as  Profiles.  Once  included,  such 
trading  interest  is  expected  to  interact 
with  other  trading  interest,  resulting  in 
improved  execution  opportunities  on 
the  PCX.  The  Exchange  believes  that  the 
rule  change  will  facilitate  interaction 


between  the  PCX  Application  and 
existing  trading  interest  on  the  PCX 
floors,  thereby  promoting  more  efficient 
and  effective  market  operations. 

Specifically,  proposed  Rule  15.3(b) 
provides  that  PCX  Specialists  must 
ensure  that  at  all  relevant  times  during 
regular  trading  hours,  their  best  bids 
and  offers  (whether  reflecting  limit 
orders  or  the  Specialist's  own  interest) 
will  be  included  in  the  OptiMark 
System. 

The  Exchange  is  also  proposing  to 
modify  PCX  Rule  15.2  by  adding  the 
following  provision:  "The  Exchange 
will  assure  that  each  Specialist  is 
provided  with  appropriate  access  to  the 
PCX  Application  for  the  purpose  of 
submitting  Profiles  from  the  Specialist's 
Post." 

Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section 
6(b)(5)  of  the  Act  in  that  the  PCX 
Application  is  a  facility  that  is  designed 
to  promote  just  and  equitable  principles 
of  trade  and  to  protect  investors  and  the 
public  interest,  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers.  In 
addition,  the  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
provisions  of  Section  llA(a)(l)(B)  of  the 
Act,  which  states  that  new  data 
processing  and  communications 
techniques  create  the  opportunity  for 
more  efficient  and  effective  market 
operations. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  PCX  consents,  the 
Commission  will: 
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(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PCX.  All  submissions  should 
refer  to  File  No.  SR-PCX-98-36  and 
should  be  submitted  by  September  17, 
1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  98-23073  Filed  8-26-98,  8:45  am] 

BILUNG  CODE  8010-01 -M 


SOCIAL  SECURITY  ADMINISTRATION 

Privacy  Act  of  1974,  as  Amended; 
Computer  Matching  Program  (SSA/ 
Health  Care  Financing  Administration 
(HCFA)  Match  Numt}er  1076) 

agency:  Social  Security  Administration 

(SSA). 

ACTION:  Notice  of  Computer  Matching 

Program. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act,  as 
amended,  this  notice  announces  a 
computer  matching  program  that  SSA 
plans  to  conduct  with  HCFA. 
DATES:  SSA  will  file  a  report  of  the 
subject  matching  program  with  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 


M7  CFR  200.30-3(a)(12). 


Government  Reform  and  Oversight  of 
the  House  of  Representatives,  and  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB).  The  matching  program 
will  be  effective  as  indicated  below. 

ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either  telefax 
to  (410)  966-2935  or  writing  to  the 
Associate  Commissioner,  Office  of 
Program  Support,  4400  West  High  Rise, 
6401  Security  Boulevard,  Baltimore,  MD 
21235.  All  comments  received  will  be 
available  for  public  inspection  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Associate  Commissioner  for  Program 
Support  as  shown  above. 

SUPPLEMENTARY  INFORMATION: 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  {Public  Law 
(P.L.)  100-503),  amended  the  Privacy 
Act  (5  U.S.C.  552a)  by  describing  the 
manner  in  which  computer  matching 
involving  Federal  agencies  could  be 
performed  and  adding  certain 
protections  for  individuals  applying  for 
and  receiving  Federal  benefits.  Section 
7201  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (P.L.  101- 
508)  further  amended  the  Privacy  Act 
regarding  protections  for  such 
individuals.  The  Privacy  Act,  as 
amended,  regulates  the  use  of  computer 
matching  by  Federal  agencies  when 
records  in  a  system  of  records  are 
matched  with  other  Federal,  State,  or 
local  government  records. 

It  requires  Federal  agencies  involved 
in  computer  matching  programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs; 

(2)  Obtain  the  Data  Integrity  Boards' 
approval  of  the  match  agreements; 

(3)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
OMB: 

(4)  Notify  applicants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(5)  Verify  match  findings  before 
reducing,  suspending,  terminating,  or 
denying  an  individual's  benefits  or 
payments. 

B.  SSA  Computer  Matches  Subject  to 
the  Privacy  Act. 

We  have  taken  action  to  ensure  that 
all  of  SSA's  computer  matching 
programs  comply  with  the  requirements 
of  the  Privacy  Act,  as  amended. 


Dated  August  17.  1998. 
Kenneth  S.  Apfel, 
Commissioner  of  Social  Securitv 

Notice  of  Computer  Matching  Program, 
Health  Care  Financing  Administration 
(HCFA)  with  the  Social  Security 
Administration  (SSA) 

A.  Participating  Agencies 
SSA  and  HCFA. 

B.  Purpose  of  the  Matching  Program 

To  identify  Supplemental  Security 
Income  (SSI)  recipients  who  have  been 
admitted  to  certain  public  institutions. 
The  program  will  thereby  facilitate 
benefit  reductions  required  under 
certain  provisions  of  title  XVI  of  the 
Social  Security  Act.  The  matching 
program  is  designed  to  identify- 
individuals  who  could  be  subject  to  a 
reduced  SSI  benefit  under  statutory' 
provisions  mandating  a  reduced  benefit 
rate  in  many  cases  for  any  month 
throughout  which  the  eligible 
individual  or  his  eligible  spouse  resides 
in  a  hospital,  extended  care  facility, 
nursing  home,  or  intermediate  care 
facility  receiving  medicaid  payments 
(with  respect  to  such  individual  or 
spouse)  under  a  State  plan  approved 
under  title  XIX  of  the  Social  Security 
Act.  Under  the  matching  program,  SSA 
will  obtain  admission  data  provided  to 
HCFA  from  skilled  nursing  facilities  as 
that  term  is  defined  in  section  1819  of 
the  Social  Security  Act  (42  U.S.C. 
1395i-3).  HCFA's  skilled  nursing 
facility  admission  data  will  help  SSA 
enforce  the  aforementioned  SSI  benefit 
reduction  provision. 

C.  Authority  for  Conducting  the 
Matching  Programs 

Sections  1611(e)(1)(A)  and  (B),  and 
1631(f)  of  the  Social  Security  Act  (42 
U.S.C.  1382(e)(1)(A),  1382(e)(1)(B).  and 
1383(f));  20  CFR  416.211. 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Matching 
Program 

On  the  basis  of  certain  identifying 
information  regarding  SSI  applicants 
and  recipients  as  provided  by  SSA  to 
HCFA,  HCFA  will  provide  SSA  with 
electronic  files  containing  skilled 
nursing  facility  admission  and  billing 
data  from  its  Long  Term  Care — 
Minimum  Data  Set  LTC/MDS  09-70- 
1516  system  of  records.  SSA  will  then 
match  the  HCFA  data  with  SSI  payment 
information  maintained  in  the 
Supplemental  Securitv  Income  Record, 
SSA/OSR  09-60-0103  system  of 
records. 
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E.  Inclusive  Dates  of  the  Match 

The  matching  program  shall  become 
effective  no  sooner  than  40  days  after 
notice  for  the  program  is  sent  to 
Congress  and  0MB,  or  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  whichever  date  is  later.  The 
matching  program  will  continue  for  18 
months  from  the  effective  date  and  may 
be  extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 

|FR  Doc.  98-22963  Filed  8-26-98;  8:45  am) 

BILLING  CODE  4190-29-P 


DEPARTMENT  OF  STATE 
[Public  Notice  2873] 

Bureau  of  Political  Military  Affairs; 
Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Department  of  State. 
ACTION:  60-day  notice  of  proposed 
information  collection;  maintenance  of 
records  by  registrants. 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (0MB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  0MB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  0MB: 

Originating  Office:  Bureau  of  Political 
Military  Affairs. 

Title  of  Information  Collection: 
Maintenance  of  Records  by  Registrants. 

Frequency:  On  occasion. 

Form  Number:  None. 

Respondents:  Persons  or  business 
applying  for  defense  trade  export 
licenses  or  services. 

Estimated  Number  of  Respondents: 
5.000. 

Average  Hours  Per  Response:  20 
hours  per  person  or  business. 

Total  Estimated  Burden:  100,000. 

Public  comments  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 


through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 

FOR  FURTHER  INFORMATION  CONTACT: 

Comments  regarding  the  collection 
listed  in  this  notice  or  requests  for 
copies  of  the  proposed  collection  and 
supporting  documents  should  be 
directed  to  Charles  S.  Cunningham, 
Directives  Management,  U.S. 
Department  of  State,  Washington,  DC 
20520,  (202)  647-0596. 

Dated:  August  4,  1998. 
Fernando  Burbano, 

Chief  Information  Officer. 

[PR  Doc.  98-22955  Filed  8-26-98;  8:45  am] 

BILUNG  CODE  471fr.25-M 

DEPARTMENT  OF  STATE 

[Public  Notice  2872] 

Bureau  of  Intelligence  and  Research; 
Advisory  Committee  for  the  Study  of 
Eastern  Europe  and  the  Independent 
States  of  the  Former  Soviet  Union; 
Notice  of  Committee  Renewal 

/.  Renewal  of  Advisory  Committee. 
The  Department  of  State  has  renewed 
the  Charter  of  the  Advisory  Committee 
for  the  Study  of  Eastern  Europe  and  the 
Independent  States  of  the  Former  Soviet 
Union.  This  advisory  committee  makes 
recommendations  to  the  Secretary  of 
State  on  funding  for  applications 
submitted  for  the  Research  and  Training 
Program  on  Eastern  Europe  and  the 
Independent  States  of  the  Former  Soviet 
Union  (Title  VIII).  These  applications 
are  submitted  in  response  to  an  annual, 
open  competition  among  U.S.  national 
organizations  with  interest  and 
expertise  administering  research  and 
training  programs  in  the  Russian, 
Eurasian,  and  East  European  fields.  The 
program  seeks  to  build  and  sustain  U.S. 
expertise  on  these  regions  through 
support  for  advanced  graduate  training, 
language  training,  and  postdoctoral 
research. 

The  committee  includes 
representatives  of  the  Secretaries  of 
Defense  and  Education,  the  Librarian  of 
Congress,  and  the  Presidents  of  the 
American  Association  for  the 
Advancement  of  Slavic  Studies  and  the 
Association  of  American  Universities. 
The  Assistant  Secretary  for  Intelligence 
and  Research  chairs  the  advisory 
committee  for  the  Secretary  of  State. 
The  committee  meets  at  least  annually 
to  recommend  grant  policies  and 
recipients. 

For  further  information,  please  call: 
Michelle  Staton,  INR/RES,  U.S.  Department 
of  State,  (202)  736-4155. 


Dated:  August  4.  1998. 
Kenneth  E.  Roberts, 

Executive  Director,  Advisory  Committee  for 
Study  of  Eastern  Europe  and  the  Independent 
States  of  the  Former  Soviet  Union. 
(FR  Doc.  98-23051  Filed  8-26-98;  8:45  am] 

BILUNG  CODE  4710-32-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
Federal  Aviation  Administration 
[Docket  No.  OST  98-4025] 

Request  for  Public  Comment  on 
Competitive  Issues  Affecting  the 
Domestic  Airline  Industry 

agency:  Office  of  the  Secretary,  Federal 
Aviation  Administration,  United  States 
Department  of  Transportation. 
ACTION:  Notice  extending  comment 
period. 

summary:  On  July  13,  1998,  the 
Department  of  Transportation  opened  a 
public  docket  to  receive  information 
from  interested  parties  on  airport 
practices  and  their  implications  for 
competition  among  air  carriers.  Parties 
wishing  to  file  comments  with  the 
Department  were  given  until  September 
1,  1998.  By  this  notice,  the  Department 
is  extending  the  time  period  for  public 
comment  from  September  1,  1998,  until 
December  30,  1998. 

DATES:  Comments  should  be  received  by 
December  30,  1998.  Comments  that  are 
received  after  that  date  will  be 
considered  only  to  the  extent  possible. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  on  the  scope  of 
the  Department's  study  or  the  name  of 
the  individual  in  DOT  who  is  in  the  best 
position  to  answer  your  questions, 
please  contact  either  James  New  (202- 
366-4868)  or  Larry  Phillips  (202-366- 
4382).  A  copy  of  this  Notice  can  be 
obtained  via  the  World  Wide  Web  at: 
http://www.dot.gov/ost/aviation/. 
Comments  placed  in  the  docket  will  be 
available  for  viewing  on  the  Internet. 

SUPPLEMENTARY  INFORMATION:  The 
Department  recently  published  a  request 
for  public  comment  on  competitive 
issues  affecting  the  domestic  airline 
industry  (63  FR  37612,  July  13,  1998). 
In  that  request,  we  asked  parties  to 
provide  us  with  detailed  information  on 
14  specific  issues  that  focus  on  airport 
practices  and  their  impact  on  airline 
competition.  Based  on  an  August  6 
petition  of  the  Air  Transport 
Association  of  America  (ATA)  to  extend 
the  comment  period,  as  well  as 
correspondence  from  the  Airports 
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Council  International,  N.A.  (ACI).  we 
are  now  convinced  that  our  original 
schedule  for  submission  of  this  material 
was  unrealistic. 

The  ATA  petitioned  pursuant  to  the 
Department's  Rulemaking  Procedures 
(49  CFR  5.25(a))  to  extend  the  comment 
period  by  at  least  120  days,  to  December 
30,  1998  on  the  grounds  that  it  needs 
time  to  prepare  and  conduct  an 
extensive  survey  of  airlines  and  airports, 
organize  and  analyze  the  data  collected, 
and  draft  comments  for  approval  by  its 
members  in  response  to  the  complex 
issues  we  raised.  Stating  that  it  does  not 
wish  to  unduly  delay  this  proceeding, 
ATA  nevertheless  argued  that  we  have 
no  regulatory  deadline  to  meet  and  that 
it  could  be  more  helpful  if  it  had  more 
time  to  collect  and  analyze  information. 
In  further  support  of  its  petition,  the 
ATA  claimed  it  will  need  time  to  review 
our  expected  responses  to  its  August  6 
Freedom  of  Information  Act  requests  for 
records  pertinent  to  our  Federal 
Register  notice  in  this  docket.  Finally, 
the  ATA  requests  a  supplemental  notice 
and  comment  period  for  our  intended 
methodology  for  analyzing  the 
information  and  data  relevant  to  the 
competitive  issues  affecting  the  airline 
industry.  ATA  requested  that  we  act 
within  ten  business  days  of  its  filing. 
The  ATA  stated  that,  since  its  member 
airlines  serve,  either  directly  or  through 
code-share  relationships,  about  95 
percent  of  the  more  than  400  domestic 
commercial  service  airports,  it  has  a 
substantive  interest  in  this  proceeding. 

In  a  July  16  letter  to  us,  the  ACI  said 
that  our  September  1  deadline  would 
not  allow  it  adequate  time  to  compile, 
verify  and  analyze  pertinent  information 
from  airport  operators  and  then  prepare 
well-reasoned  responses  to  the  complex 
legal,  economic,  and  policy  questions 
identified. 

Under  our  rules  (49  CFR  5.25(b)),  we 
may  grant  a  petition  for  extension  of 
time  when  a  petitioner  shows  that  it  is 
in  the  public  interest  and  the  petitioner 
has  good  cause  for  the  extension  and  a 
substantive  interest  in  the  proposed 
action.  We  have  determined  that  it 
would  be  reasonable  and  in  the  public 
interest  to  give  parties  more  time  to 
prepare  their  submissions.  While  we  are 
interested  in  a  prompt  study  of  the 
competitive  issues  affecting  the 
domestic  airline  industry,  we  realize 
that  the  industry  needs  additional  time 
to  formulate  its  comments,  to  issue 
surveys,  and  to  process  the  survey 
results. 

Accordingly: 

1.  We  grant  the  request  of  the  Air 
Transport  Association  to  extend  the  date 
by  which  comments  to  Docket  No.  OST- 


98-4025  are  due  to  December  30,  1998; 
and 

2.  We  deny  all  other  requests. 
Rosalind  A.  Knapp, 

Deputy  General  Counsel,  Department  of 
Transportation. 

Susan  L.  Kurland. 

Associate  Administrator  for  Airports.  Federal 
Aviation  Administration. 

[FR  Doc.  98-23080  Filed  8-26-98;  8:45  am) 

BILU^4G  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Transport  Airplane  and 
Engine  Issues — New  Tasks 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  new  task  assignments 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

SUMMARY:  Notice  is  given  of  new  tasks 
assigned  to  and  accepted  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  ARAC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stewart  R.  Miller,  Transport  Standards 
Staff  (ANM-110).  Federal  Aviation 
Administration,  1601  Lind  Avenue, 
SW.,  Renton,  WA  98055-^056;  phone 
(425)  227-1255;  fax  (425)  227-1320. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FAA's  rulemaking  activities  with 
response  to  aviation-related  issues.  This 
includes  obtaining  advice  and 
recommendations  on  the  FAA's 
commitment  to  harmonize  its  Federal 
Aviation  Regulations  (FAR)  and 
practices  with  its  trading  partners  in 
Europe  and  Canada. 

One  area  ARAC  deals  with  is 
Transport  Airplane  and  Engine  Issues. 
These  issues  involve  the  airworthiness 
standards  for  transport  category 
airplanes  and  engines  in  14  CFR  parts 
25,  33,  and  35  and  parallel  provisions  in 
14  CFR  parts  121  and  135. 

The  Tasks 

This  notice  is  to  inform  the  public 
that  the  FAA  has  asked  ARAC  to 
provide  advice  and  recommendation  on 
the  following  harmonization  tasks: 


Task  15:  Structural  Integrity  of  Fuel 
Tanks  for  Emergency  Landing 
Conditions  and  Landing  Gear 

Review  the  current  standards  of 
§§  25.721.  25.963  and  25.994  as  they 
pertain  to  the  strength  of  fuel  tanks  and 
protection  from  rupture  during 
emergency  landing  conditions  including 
landing  gear  break-away.  Review  also 
any  related  FAA  and  JAA  advisory 
material.  In  the  light  of  this  review, 
recommend  changes  to  harmonize  these 
sections  and  the  corresponding  JAR 
paragraphs,  recommend  new 
harmonized  standards,  and  develop 
related  advisor\'  material  as  necessarv. 

The  FAA  expects  ARAC  to  submit  its 
recommendation(s)  resulting  from  this 
task  by  July  31,  1999. 

Task  16:  Fire  Protection  of  Structure 

Review  the  current  standards  of 
§  25.865  and  those  for  corresponding 
JAR  25.865  as  they  pertain  to  the 
protection  of  Loads  and  Dynamics  and 
structures  from  fires  in  designated  fire 
zones.  Review  also  FAA  issue  papers 
issued  for  engine  support  structures 
made  of  materials  other  than  steel,  and 
any  related  JAA  advisory  material.  In 
the  light  of  this  review,  recommend 
changes  to  harmonize  this  section  and 
the  corresponding  JAR  paragraph, 
recommend  new  harmonized  standards, 
and  develop  related  advisory  material  as 
necessary. 

The  FAA  expects  ARAC  to  submit  its 
recommendation(s)  resulting  from  this 
task  by  March  31,  2001. 

The  FAA  requests  that  ARAC  draft 
appropriate  regulatory  documents  with 
supporting  economic  and  other  required 
analyses,  and  any  other  related  guidance 
material  or  collateral  documents  to 
support  its  recommendations.  If  the 
resulting  recommendation(s)  are  one  or 
more  notices  of  proposed  rulemaking 
(NPRM)  published  by  the  FAA.  the  FAA 
may  ask  ARAC  to  recommend 
disposition  of  any  substantive 
comments  the  FAA  receives. 

Working  Group  Activity 

The  Loads  and  Dynamics 
Harmonization  Working  Group  is 
expected  to  comply  with  the  procedures 
adopted  by  ARAC.  As  part  of  the 
procedures,  the  working  group  is 
expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  tasks,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  at  the  meeting  of  ARAC  to 
consider  transport  airplane  and  engine 
issues  held  following  publication  of  this 
notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 


45896 


Federal  Register/ Vol.  63,  No.  166 /Thursday,  August  27,  1998 /Notices 


recommendations,  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  Draft  appropriate  regulatory 
documents  with  supporting  economic 
and  other  required  analyses,  and/or  any 
other  related  guidance  material  or 
collateral  documents  the  working  group 
determines  to  be  appropriate;  or,  if  new 
or  revised  requirements  or  compliance 
methods  are  not  recommended,  a  draft 
report  stating  the  rationale  for  not 
making  such  recommendations.  If  the 
resulting  recommendation  is  one  or 
more  notices  of  proposed  rulemaking 
(NTRM)  published  by  the  FAA,  the  FAA 
may  ask  ARAC  to  recommend 
disposition  of  any  substantive 
comments  the  FAA  receives. 

4.  Provide  a  status  report  at  each 
meeting  of  ARAC  held  to  consider 
transport  airplane  and  engine  issues. 

The  Secretan,-  of  Transportation  has 
determined  that  the  formation  and  use 
of  ARAC  are  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  ARAC  will  be  open  to  the 
public.  Meetings  of  the  Loads  and 
Dynamics  Harmonization  Working 
Group  will  not  be  open  to  the  public, 
except  to  the  extent  that  individuals 
with  an  interest  and  expertise  are 
selected  to  participate.  No  public 
announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC.  on  August  20. 
1998 

Joseph  A.  Hawkins, 

Executive  Director.  Aviation  Rulemaking 

Advisory-  Committee. 

!FR  Doc.  98-22999  Filed  8-26-98;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
To  Conduct  Scoping  for  Proposed  Air 
Traffic  Control  Procedures  and 
Airspace  Modifications  for  Aircraft 
Entering  and  Existing  the  Chicago  and 
Milwaukee  Airspace  Areas 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  and  to 
Conduct  Public  Scoping. 


summary:  The  Federal  Aviation 
•Administration  (FAA),  Great  Lakes 
Region,  is  issuing  this  notice  to  advise 
the  public  that  an  Environmental  Impact 
Statement  (EIS)  will  be  prepared  and 
considered  to  evaluate  proposed  air 


traffic  control  procedures  and  airspace 
modifications  for  aircraft  entering  and 
exiting  the  Chicago  and  Milwaukee 
Terminal  Radar  Approach  Control 
airspace  areas.  To  ensure  that  all 
significant  issues  related  to  the 
proposed  action  are  identified,  public 
scoping  will  be  held. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Annette  Davis,  Federal  Aviation 
Administration,  Great  Lakes  Region,  Air 
Traffic  Division,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  60018, 
847-294-7832. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
will  prepare  an  EIS  to  evaluate  proposed 
air  traffic  control  procedures  and 
airspace  modifications  as  identified  by 
the  Chicago  Terminal  Airspace  Project 
(CTAP).  The  purpose  of  the  proposed 
changes  is  to  improve  traffic  flows  and 
reduce  airborne  and  ground  delays 
during  peak  periods.  The  proposed 
changes  would  enhance  safety  and 
efficiently  by  maximizing  controller 
fiexibility  and  simplifying  operations 
for  pilots. 

The  primary  focus  of  the  proposed 
project  is  the  transfer  of  portions  of  the 
Chicago  Air  Route  Traffic  Control 
Center  (ARTCC)  airspace  to  Chicago 
Terminal  Radar  Approach  Control 
(TRACON)  airspace  along  the  existing 
high-altitude  arrival  gateways. 
Components  of  the  proposal  also 
include: 

•  One  additional  high-altitude  arrival 
route,  two  modified  arrival  routes,  and 
more  flexible  use  of  existing  departure 
corridors  for  Chicago  O'Hare 
International  Airport 

•  A  more  direct  route  for  arrival 
aircraft  from  the  northwest  and 
northeast  destined  for  Chicago  Midway 
Airport,  Chicago  Meigs  Airport,  Gary 
Airport,  and  other  general  aviation/ 
reliever  airports 

•  One  new  high-altitude  arrival  route 
separating  Milwaukee  General  Mitchell 
Airport  and  reliever/satellite  airport 
traffic 

The  proposed  changes  would  occur 
within  a  widespread  area  and  include 
primary  and  reliever  airports  in 
northeast  Illinois,  southern  Wisconsin, 
and  northwest  Indiana.  Because  there 
exists  a  potential  to  generate  noise 
impacts,  the  FAA  has  made  a  decision 
to  initiate  the  EIS  process.  The  FAA 
retains  the  option  to  terminate  the  EIS 
process  and  issue  an  Environmental 
Assessment  (EA)  with  a  Finding  of  No 
Significant  Impact  (FONSI)  if  warranted, 
based  on  the  environmental  review 
process. 

Public  Scoping:  The  purpose  of 
.scoping  is  to  ensure  that  the  full  range 
of  issues  related  to  a  proposed  project 


are  addressed  and  all  significant  issues 
are  identified.  In  this  endeavor, 
comments  and  suggestions  are  invited 
from  Federal,  State,  and  local  agencies, 
and  other  interested  parties.  Copies  of 
materials  regarding  the  proposed  project 
may  be  obtained  from  the  information 
contact  listed  above. 

Information  is  also  available  on  the 
Internet  at  the  web  site  address  http:// 
www.faa.gov/ctap.html. 

To  facilitate  understanding  of  the 
proposed  project  and  receipt  of 
comments  from  the  public,  two  scoping 
meetings  will  be  held  on  Monday, 
September  28,  1998.  The  first  meeting, 
for  community  representatives,  locally 
elected  officials,  and  special  interest 
groups,  will  be  held  from  10:00  a.m.  to 
12:00  p.m.  at  the  Federal  Aviation 
Administration  Great  Lakes  Regional 
Office,  2300  E.  Devon  Avenue,  Des 
Plaines,  IL,  60018,  Room  453.  A  second 
meeting,  for  resource  agencies  will  be 
held  from  1:00  p.m.  to  3:00  p.m.  at  the 
Federal  Aviation  Administration  Great 
Lakes  Regional  Office,  2300  E.  Devon 
Avenue,  Des  Plaines,  IL,  60018,  Room 
453.  A  workshop  for  the  general  public 
will  be  held  Thursday,  October  1,  from 
5:00  p.m.  to  8:00  p.m.,  at  the  Federal 
Aviation  Administration  Great  Lakes 
Regional  Office,  2300  E.  Devon  Avenue, 
Des  Plaines,  IL,  60018,  Room  166/170. 

Written  comments  may  be  mailed  to 
Ms.  Annette  Davis,  AGL-520.E,  Federal 
Aviation  Administration,  Great  Lakes 
Region,  Air  Traffic  Division,  2300  E. 
Devon  Avenue,  Des  Plaines,  IL,  60018, 
prior  to  October  16.  1998. 
***** 

Issued  in  Des  Plaines,  Illinois,  on  August 
20.  1998. 

Richard  K.  Petersen, 

Acting  Assistant  Manager.  Air  Traffic 
Division. 

[FR  Doc.  98-23005  Filed  8-26-98;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA;  Joint  Special  Committee  190/ 
EUROCAE  Working  Group  52 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  Joint  Special 
Committee  (SC)-190/EUROCAE 
Working  Group  (WG)-52  meeting  to  be 
held  September  14-18,  1998,  starting  at 
8:30  a.m.  each  day.  The  meeting  will  be 
held  at  Hotel  Le  Domain  de  Mousquety, 
84800,  L'Isle  sur  la  Sorgue,  France.  The 
hotel  phone  number  is  Oil  33  04  90  38 
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70  00  and  the  fax  number  is  Oil  33  04 
90  20  22  29. 

The  agenda  will  include  the 
following:  Monday,  September  14:  8:30 
a.m.-5:00  p.m.  (1)  Registration;  1:00- 
3:00  p.m.  (2)  CNS/ATM  Tutorial  and 
Panel;  3:30-5:00  p.m.  (3)  ED-12B/DO- 
178B  and  WG-52/SC:-190  Tutorial  and 
Panel;  Tuesday,  September  15:  8:30 
a.m.-12:00  noon  (4)  a.  Opening  Remarks 
and  General  hitroductions;  b.  Review 
and  Approval  of  Summary  of  the 
Previous  Meeting;  c.  CAST/SSAC;  d. 
Task  Force  4;  e.  Web  Progress;  f.  Group 
Reports;  1:30  p.m.  (5)  Working  Group 
Breakout  Sessions;  Wednesday, 
September  16:  8:30  a.m.-5:00  p.m.  (6) 
Working  Group  Breakout  Sessions; 
Thursday,  September  17:  8:30  a.m. -5:00 
p.m.  (7)  Working  Group  Breakout 
Sessions;  Friday,  September  18:  8:30 
a.m.  (8)  a.  Group  Reports;  b.  Executive 
Report;  c.  Action  Items;  d.  Next  Meeting 
Information;  e.  Process  Check;  f.  Closing 
Remarks;  12:00  noon  (9)  Adjourn. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington.  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  August  21, 
1998. 

Janice  L.  Peters, 

Designated  Official. 

[FR  Doc.  98-23009  Filed  8-26-98;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement:  Los 
Angeles  County,  California 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Los  Angeles  County.  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bradley  D.  Keazer.  Assistant  Division 
Administrator/Director  of  Program 
Development.  Federal  Highway 
Administration.  980-9th  Street.  Suite 


400.  Sacramento.  CA  95814-2724. 
Telephone:  (916)  498-5037. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
California  Department  of 
Transportation,  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  widen  State  Route  138 
from  two  lanes  to  four  lanes  from 
Avenue  T  to  State  Route  18,  through  the 
City  of  Palmdale  and  the  communities 
of  Littlerock,  Pearblossom,  and  Llano 
(18.0  miles).  The  proposed  project 
includes  constructing  one  additional 
lane  of  standard  width  in  each  direction 
following  the  existing  alignment, 
widening  the  California  Aqueduct 
bridge,  and  constructing  a  new  bridge  at 
Big  Rock  Wash.  These  improvements 
are  intended  to  serve  as  a  major  arterial 
to  accommodate  the  substantial 
increases  in  traffic  volumes  associated 
with  an  increased  growth  rate  in  the 
region. 

Alternatives  under  consideration 
include  (1)  taking  no  action,  and  (2) 
adding  one  lane  in  each  direction  to 
make  a  four-lane  conventional  highway. 
Within  the  limits  of  the  study  area  for 
this  project,  various  environmental 
resources  and  issues  are  known  to  exist. 
These  include,  but  are  not  limited  to: 
cultural,  4(0,  wetlands,  floodway  and 
floodplain.  wildlife  habitat,  growth 
inducement,  economics,  residential  and 
business  relocation,  noise,  changes  to 
vehicle  traffic  patterns,  regional  air 
quality,  seismic  exposure,  land  use 
planning,  hazardous  waste,  and 
irrigation/drain  systems. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  At  least  one  public 
meeting  will  be  held  to  solicit  input 
from  the  local  citizens  on  alternatives. 
In  addition,  a  public  hearing  will  be 
held.  Public  Notice  will  be  given  of  the 
time  and  place  of  the  meetings  and 
hearing.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above.  (Catalog  of  Federal 
Document  Assistance  Program  Number 
20.205,  Highway  Planning  and 
Construction.  The  regulations 
implementing  Executive  Order  12372 


regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program.) 
Issued  on:  August  10,  1998. 

Bradley  D.  Keazer, 

Assistant  Division  Administrator/Director  of 
Program  Development.  Sacramento, 
California. 

(FR  Doc.  98-22959  Filed  8-26-98;  8:45  am) 

WLUNG  CODE  4t1fr-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

[Docket  No.  FHWA-08~4356] 

DOT  Listening  Session  on  New  Federal 
Credit  Programs 

agency:  Federal  Highway 
Administration  ("FHWA"),  DOT. 
ACTION:  Public  meeting. 

SUMMARY:  The  Transportation  Equity 
Act  for  the  21st  Century  (  ■TEA-21 "). 
Public  Law  105-178.  112  Stat.  107 
(1998),  established  two  new  Federal 
credit  programs  for  surface 
transportation  projects.  The 
Transportation  Infrastructure  Finance 
and  Innovation  Act  ("TIFIA").  Title  I. 
Subtitle  E,  Chapter  1  was  established  to 
provide  up  to  $10.6  billion  of  Federal 
assistance  in  the  form  of  credit  (direct 
loans,  loan  guarantees,  and  standby 
lines  of  credit)  to  major  surface 
transportation  projects  of  critical 
national  importance,  such  as  intermodal 
facilities,  border  crossing  infrastructure, 
trade  corridors,  and  other  investments 
generating  substantial  regional  and 
national  economic  and  other  benefits. 
The  Railroad  Rehabilitation  and 
Improvement  Financing  program 
("RRIF"),  Title  VII.  Subtitle  B  amended 
Title  V  of  the  Railroad  Revitalization 
and  Regulatory  Reform  Act  of  1976  to 
provide  up  to  $3.5  biUion  of  Federal 
assistance  in  the  form  of  direct  loans 
and  loan  guarantees  for  eligible  railroad 
projects.  Prior  to  implementation,  the 
Federal  Highway  Administration 
("FHWA").  on  behalf  of  the  United 
States  Department  of  Transportation 
("USDOT"),  will  conduct  on  outreach 
session  on  TIFIA  and  RRIF  to  consult 
with  its  partners  and  customers.  This 
notice  serves  to  invite  public  officials, 
potential  project  sponsors,  the  financial 
community,  and  other  interested  parties 
to  attend  a  meeting  to  share  their 
comments  with  the  USDOT  concerning 
suggestions  on  how  best  to  administer 
the  new  programs. 

DATES:  The  public  meeting  will  be  held 
on  Monday,  September  14,  1998,  from 
10:00  a.m.  until  4:00  p.m. 
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ADDRESSES:  The  meeting  will  be  held  in 
the  Oval  Room  of  the  Fort  Authority  of 
New  York  and  New  Jersey,  One  World 
Trade  Center,  43rd  floor.  New  York, 
New  York.  The  morning  session  will  be 
devoted  to  TIFIA  and  the  afternoon 
session  to  RRJF. 

FOR  FURTHER  INFORMATION  CONTACT: 
On  TIFIA;  David  Seltzer,  (202)  366- 
0397,  or  Bryan  Grote,  (202)  366-5785. 
Office  of  Budget  and  Finance,  Room 
4310.  Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street,  SVV,  Washington,  DC 
20590.  On  RRIF:  Joanne  McGowan, 
(202)  493-6390,  Office  of  Railroad 
Development,  Mail  Stop  20,  Federal 
Railroad  Administration,  Department  of 
Transportation,  Washington,  DC  20590. 
Office  hours  for  FHWA  and  FRA  are 
from  8:00  a.m.  to  4:30  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

.^n  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at:  http://wwvv.nara.goy/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara.  A 
copy  of  the  TEA-21  legislation  and 
conference  report  containing  the  TIFIA 
and  RRIF  programs  is  available  on  the 
FHW.A  Home  Page  at  http:// 
www.  fhwa.dot.gov/tea21/legis. htm. 

Authority:  23  USC  181  and  49  CFR 

1.45(a)(1), 

I.ssued  on:  .■\ugust  21.  1998. 
ferry  A.  Hawkins. 

Director.  Office  of  Personnel  and  Training 
IFR  Doc.  98-2.3066  Filed  8-26-98;  8  4,5  am] 
BILLING  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  MC-F-20925] 

Greyhound  Lines,  Inc.,  et  al.— 
Acquisition  of  Assets — Southeastern 
Trailways,  Inc.,  and  Peoria — Rockford 
Bus  Co 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  tentatively  approving 
finance  application. 


under  49  U.S.C.  14303  to  acquire  certain 
assets  of  Southeastern  Trailways.  Inc. 
(SET)  and  Peoria — Rockford  Bus  Co. 
(PRB),  including  their  operating 
authorities,  to  engage  in  scheduled, 
regular-route,  intercity  service  as  motor 
common  carriers  of  passengers  and 
express,  pursuant  to  certificates  of 
public  convenience  and  necessity 
issued  by  the  former  Interstate 
Commerce  Commission  in  Docket  Nos. 
MC-54591  and  MC-66810. 
respectively. '  Persons  wishing  to 
oppose  the  transaction  must  follow  the 
rules  at  49  CFR  1182,  subpart  B.  The 
Board  has  tentatively  approved  the 
transaction,  and,  if  no  opposing 
comments  are  timely  filed,  this  notice 
will  be  the  final  Board  action.  If 
opposing  comments  are  timely  filed, 
this  tentative  grant  of  authority  will  be 
deemed  vacated,  and  the  Board  will 
consider  the  comments  and  any  replies, 
and  will  issue  a  further  decision  on  the 
application. 

DATES:  Comments  are  due  by  October 
12,  1998.  Applicants  may  reply  by 
November  2,  1998.  If  no  comments  are 
received  by  October  12,  1998,  this 
notice  is  effective  on  that  date. 
ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  STB 
Docket  No.  MC-F-20925  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001.  Also,  send  one  copy  of  comments 
to  applicants'  representative:  Fritz  R. 
Kahn.  Suite  750  West,  1100  New  York 
Avenue,  N.W.,  Washington,  DC  20005- 
3934. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  565-1600. 
(TDD  for  the  hearing  impaired:  (202) 
565-1695.1 

SUPPLEMENTARY  INFORMATION: 
Greyhound  holds  nationwide  operating 
authority  in  Docket  No.  MC-1515  and 
sub-numbered  proceedings.  It  also 
controls  directly  or  indirectly  8  other 
regional  motor  carriers  of  passengers. 
Greyhound  directly  controls  (1) 
Continental  Panhandle  Lines,  Inc.  (MC- 
8742),  operating  in  Oklahoma  and 
Texas;  (2)  GLI  Holding  Co.,  and 
indirectly  (a)  Valley  Transit  Company, 
Inc.  (MC-74),  operating  in  Texas;  (b) 
Carolina  Coach  Company,  Inc.  (MC- 
13300),  operating  in  Delaware,  Virginia 
and  North  Carolina;  (c)  Texas,  New 
Mexico  &  Oklahoma  Coaches,  Inc.  (MC- 


61120).  operating  in  Texas,  New 
Mexico,  Colorado,  Kansas  and 
Oklahoma;  and  (d)  Vermont  Transit  Co., 
Inc.  (MC— 45626),  operating  in  Maine, 
Vermont,  Massachusetts  and  New  York; 
and  (3)  Sistema  Internacional  de 
Transporte  de  Autobuses,  Inc.  (SITA),  a 
non-carrier  subsidiary  which  controls  3 
carriers:  Los  Rapidos,  Inc.  (MC-293638), 
operating  in  Arizona  and  California; 
Americanos,  U.S.A.,  L.L.C.  (MC- 
309813),  operating  nationwide;  and 
Gonzalez,  Inc.,  d/b/a  Golden  State 
Transportation  (MC-1 73837),  operating 
in  the  Southwest.  ^ 

SET  holds  operating  authority  issued 
in  MC-54591  and  sub-numbered 
proceedings  to  conduct  operations  as  a 
motor  common  carrier  of  passengers  and 
express  in  scheduled,  regular-route, 
intercity  service  between  Chicago,  IL 
and  St.  Louis,  MO;  Chicago,  IL  and 
Indianapolis,  IN;  Indianapolis,  IN  and 
Cincinnati,  OH;  Cincinnati,  OH  and 
Knoxville,  TN;  Indianapolis,  IN  and 
Louisville,  KY;  Detroit,  MI  and 
Cincinnati,  OH;  and  Cincinnati,  OH  and 
Louisville,  KY.  SET  will  retain  its 
authority  to  handle  charter  operations. 

PRB  holds  operating  authority,  issued 
in  MC-66810  and  sub-numbered 
proceedings,  to  conduct  operations  as  a 
motor  carrier  of  passengers  and  express 
in  scheduled,  regular-route,  and 
intercity  service  between  O'Hare  Airport 
and  Rockford,  IL. 

SET  and  PRB  have  been  commonly- 
controlled,  family  owned  and  operated 
businesses.  For  the  past  10  years,  all  of 
SET'S  scheduled,  regular-route,  intercity 
operations  have  been  the  subject  of  a 
revenue  pooling  agreement  with 
Greyhound  that  was  approved  by  the 
former  Interstate  Commerce 
Commission  in  Southeastern  Trailways, 
Inc.,  et  al. — Pooling — Greyhound  Lines, 
Inc..  Docket  No.  MC-F-18939  (ICC 
served  Nov.  28,  1988).  SET  has 
occupied  Greyhound's  terminals  and 
has  been  a  participant  in  Greyhound's 
tariffs.  When  the  owners  of  SET  and 
PRB  decided  to  sell  parts  of  their 
businesses,  they  approached 
Greyhound.  Greyhound's  new 
subsidiary,  SET  Acquisition  Corp. 
(Acquisition),  purchased  SET's  assets  on 
July  1,  1998.  Applicants  state  that  the 
stock  of  Acquisition  has  been  placed  in 
a  voting  trust '  pending  disposition  of 


SUMMARY:  Greyhound  Lines.  Inc. 
(Greyhound),  a  motor  carrier  of 
passengers,  and  its  wholly  owned 
noncarrier  subsidiary,  GLI  Holding  Co. 
(GLIH)  (applicants),  seek  approval 


'  The  properties  of  SET  and  PRB  will  be  acquired 
by  newly  created  noncarrier  subsidiaries.  SET 
Acquisition  Corp.  and  PRB  .Acquisition  LLC, 
respectively.  SET  .Acquisition  Corp.  will  be  merged 
into  Greyhound  upon  receiving  regulatory  approval 
and  PRB  Acquisition  will  become  a  subsidiary  of 
Greyhound  through  its  wholly  owned,  noncarrier 
subsidiary,  GLIH. 


-  An  application  for  Greyhound,  through  its 
subsidiary  SITA,  to  continue  in  control  of 
Autobuses  Amigos.  L.L.C.  upon  its  becoming  a 
motor  carrier  of  passengers,  was  tentatively 
approved,  subject  to  comments  by  September  8. 
1998.  in  Greyhound  Lines.  Inc — Continuance  in 
Control— Autobuses  Amigos.  LLC.  STB  Docket  No. 
MC-F-20922  (STB  served  July  22,  1998). 

'A  voting  trust  agreement  was  informally 
approved  by  the  Board's  Secretary  in  his  letter 
dated  July  1.  1998. 
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this  proceeding.  Greyhound's  new 
subsidiary,  PRB  Acquisition,  LLC,  will 
purchase  certain  assets  of  PRB  after 
regulatory  approval  of  the  transaction. 

Applicants  state  that  the  aggregate 
gross  operating  revenues  from  interstate 
operations  of  Greyhound  and  its 
affiliates  exceeded  $2  million  during  the 
12  months  preceding  this  application. 
Applicants  also  state  that  the  proposed 
transaction  will  have  little  effect  on 
competition;  that  the  total  fixed  charges 
associated  with  the  proposed 
transaction  are  well  within  Greyhound's 
financial  means;  and  that  there  will  be 
no  change  in  the  status  of  any  PRB 
employee,  and  that  those  employees 
who  elect  not  to  remain  v»ath  SET  will 
be  offered  employment  with  Greyhound 
or  a  Greyhound  affiliate.  Any  affected 
SET,  PRB,  or  Greyhound  employee  will 
be  accommodated  pursuant  to  the 
collective  bargaining  agreements  with 
the  unions  representing  them. 
Therefore,  because  no  employees  will  be 
adversely  affected,  applicants  assert  that 
no  conditions  need  be  attached  for  their 
protection. 

We  conclude  that  this  transaction  will 
advance  the  goals  of  the  national 
transportation  policy  by  promoting  safe, 
adequate,  economical  and  efficient 
transportation;  by  meeting  the  needs  of 
passengers;  and  by  providing  and 
maintaining  service  to  small 
communities.  As  to  SET,  passenger 
travel  will  be  improved:  (1)  by 
eliminating  the  confusion  sometimes 
associated  with  pooled  operations;  (2) 
by  making  it  more  convenient  to  transfer 
to  connecting  Greyhound  bus  routes;  (3) 
by  assuring  passengers  of  equipment 
that  is  up-to-date  and  operated  by  well 
trained,  experienced  drivers;  and  (4)  by 
freeing  Greyhound  to  adjust  schedules 
and  routes  in  response  to  market 
conditions  to  assure  its  passengers  of 
excellent  service  at  attractive  fares.  As 
to  PRB.  airport  passengers  and  crews 
traveling  between  the  community  of 
Rockford  and  O'Hare  Airport  will 
benefit  from  Greyhound's  experience  in 
providing  airport  operations  throughout 
the  country. 

Greyhound's  acquisition  of  SET  assets 
will  improve  its  financial  condition, 
while  freeing  Greyhound  from  the 
restraints  of  revenue  pooling,  by 
allowing  Greyhound  to  revise 
schedules,  adjust  fares,  and  improve 
utilization  of  equipment  and  drivers  for 
more  efficient  and  economical 
operations.  As  to  PRB,  although  this  is 
a  new  market  for  Greyhound,  overhead 
costs  will  not  significantly  increase 


because  Chicago  is  already  a  major 
service  point  for  Greyhound.  The 
envisioned  improvement  in  efficiency 
and  economy  will  inure  to  the  benefit  of 
the  traveling  public. 

Applicants  assert  that  competition 
will  not  be  impaired  as  a  result  of 
Greyhound's  proposed  acquisition  of 
the  SET  and  PRB  assets.  Competition 
between  SET  and  Greyhound  over  the 
pooled  routes  has  been  limited,  because 
SET  and  Greyhound's  schedules  of 
operation  were  based  on  the  terms  of  the 
revenue  pooling  agreement  and  SET  had 
elected  to  participate  in  Greyhound's 
tariffs  for  the  most  part.  Moreover,  there 
appears  to  be  substantial  intermodal 
competition  and  the  acquisitions  do  not 
threaten  to  produce  an  unreasonable 
restraint  on  competition.  Applicants 
note  that  there  is  keen  competition  from 
other  modes  of  passenger  travel  in  the 
area,  including  private  automobiles  and 
other  bus  companies.  On  the  other 
hand.  PRB  will  continue  its  operations 
between  O'Hare  Airport  and  Rockford 
that  are  under  contract  with  United 
Airlines.  Thus  Greyhound's  acquisition 
of  PRB's  regular-route,  intercity  service 
will  result  in  no  reduction  of 
competition  between  the  two  carriers. 

Applicants  certify  that:  (1)  Greyhound 
and  each  of  its  affiliates  (except 
Americanos,  which  is  not  yet  rated) 
hold  satisfactory  safety  ratings;  (2) 
Greyhound  and  its  affiliates  have 
appointed  agents  in  each  of  the  states  in 
which  they  operate  in  accordance  with 
49  U.S.C.  13303  and  13304  and  49  CFR 
1944.1,  et  seq.,  and  have  procured 
liability  insurance  or  obtained  self 
insurance  authorization  in  accordance 
with  49  U.S.C.  13906  and  49  CFR 
1043.1,  et  seq.  (Greyhound  and  its 
affiliates  are  in  compliance  with  these 
provisions);  (3)  Greyhound  and  its 
affiliates  are  not  domiciled  in  Mexico 
and  are  not  owned  or  controlled  by  a 
person  of  that  country;  and  (4)  approval 
of  the  transaction  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  that 
we  find  consistent  with  the  public 
interest,  taking  into  consideration  at 
least:  (1)  the  effect  of  the  proposed 
transaction  on  the  adequacy  of 
transportation  to  the  public;  (2)  the  total 
fixed  charges  that  result  from  the 
proposed  transaction;  and  (3)  the 
interest  of  carrier  employees  affected  by 
the  proposed  transaction.  We  find, 
based  on  the  application,  that  the 


proposed  transaction  is  consistent  with 
the  public  interest  and  should  be 
authorized. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  The  acquisition  by  Greyhound  and 
GLIH  of  certain  assets  and  operating 
authorities  issued  in  MC-54591  and 
MC-66810  to  SET  and  PRB, 
respectively,  is  approved  and 
authorized,  subject  to  the  filing  of 
opposing  comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  vacated. 

3.  This  decision  will  be  effective  on 
October  12,  1998,  unless  timely 
opposing  comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on:  (1)  the  U.S.  Department  of 
Transportation,  Office  of  Motor  Carriers- 
HL\  30.  400  Virginia  Avenue.  S.W.. 
Suite  600,  Washington,  DC  20024;  and 
(2)  the  U.S.  Department  of  Justice, 
Antitrust  Division.  10th  Street  & 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20530. 

Etecided:  August  21.  1998 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  98-23094  Filed  8-26-98;  8:45  am) 

BILLING  CODE  4t1&-«M> 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

fTD.  98-71] 

Revocation  of  Customs  Brolier  License 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

ACTION:  Broker  license  revocation. 

SUMMARY:  Notice  is  hereby  given  that  on 
August  7,  1998,  the  Secretary  of  the 
Treasury,  pursuant  to  Section  641,  Tariff 
Act  of  1930,  as  amended.  (19  U.S.C. 
1641),  Part  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR 
111.74),  ordered  the  revocation  of  the 
following  Customs  broker  licenses  due 
to  the  failure  of  the  broker  to  file  the 
status  report  as  required  by  19  CFR 
111.30(d).  The  list  of  affected  brokers  is 
as  follows: 


Last  name 

First  name 

License 

Port 

BERNSTEIN  

MARLA  

14836 

BOSTON. 

45900 
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Last  name 


First  name 


BOUCHARD  

BROADHURST  

DRISCOLL  

GILLIS   

GRACE    

HEROSIAN  

KEARNS-SIMINGTON   

KONNER   

MACDONALD  

MANDELL  

MAYZEL   

MCCARTER   

MCCARTHY   

MESSINA   

MESSINA   

MOORE  

MUNNICH  

PELLETIER   

PETRUCELLI    

POWELL  JR.  (DECEASED) 

PULEIO   

RIBEIRO  

SAMA   

SILVA   

SUPINO  

TIGHE  

TILLOTSON  

ABBOTT  

ALEXANDER  

BAUER   

BONEBERG   

CAMILLI  

CONROY  

DENISCO  

FARLEY  

GIPP  •...., 

KAVANAUGH  

MCGEE   

NEAL   

SMITH    

WHITE  

WINKER   

AMES   

ARANOFF   

AROSE 

BANKS   

BARRECA  

BECKMANN   

BENGIS  

BERNGARDSEN  

BOLL   

BOLTER   

BRAVERMAN  

BROADHURST  

BRODSKY  

BROZ  

BRUINS  

BRYAN  

BURNS  

BUTERA  

CALVERT  

CAMINO  

CARDONA  

CELLA  

CHERRY   

CHRISTOPHIDES  

COATES  

COLELLA   

CONTE  

CORCORAN  

CORSO   

CORTESE  

COWDEN  

CRECCO  


LINDA  

A.  SCOTT   

SUSAN  

FRANCIS  E  

ANN  

GLENN  A   

JEANNE  

WILLIAM  B  

JAMES  D   

STEPHEN  M  

MICHAEL  S  

ALLEN  G  

JOHN  V  

MICHAEL  E  

VINCENT  F  

MARILYN  E  

JULIAN  J  

CHRISTINE  JOHNSON 

ROBERT  N     

PETER   

FRANK  

ROBERT  G  

GERALD   

PAUL  A 

LAURIE   

DIANA  

ROY  J   

DONALD  E  

AMARIN   

JAMES M  

JUSTINE  J   

ANTHONY  E,.  JR   

MARGARET  M  

KATHLEEN  H    

THOMAS  C,  JR    

KELLY  A   

CYNTHIA  M   

BONNIE  A  


SR 


RONALD 

RONALD  C   

ROBERT  F  

LYNN  A  

PHYLLIS   

ROBERT  I  

WILLIAM  E  

LLOYD   

RAYMOND  E   

ALLAN  G  

VICTOR  

TRYGVE   

JOSEPH  

EUGENE  T 

LAWRENCE  

SCOTT  A   

SEYMOUR  

STEVEN  

LORI  J  

ALIX   

MARGARET  M  

GASPARINO  

ELIZABETH  

VICTORIA  

RENE  

JOSEPH  A  

STEVEN  M  

ORESTES  

ROBERT  EDWARD 

PETER   

PATSY  ALBERT  

THOMAS  A   

JOHN   

ANTOINETTE  

FRANKLIN  J  

ADELE  E  


License 


10444 
07701 
09891 
05280 
11239 
07702 
09254 
07710 
05432 
10517 
03255 
03269 
02939 
10175 
05818 
04880 
11924 
11566 
08066 
10173 
13598 
10024 
03334 
05905 
13163 
11306 
12728 
05713 
12160 
12151 
10395 
04816 
07880 
05193 
09039 
11905 
10495 
09046 
03825 
06411 
11129 
05946 
06152 
09644 
05958 
02878 
03953 
02341 
1403 
04210 
02297 
03064 
03481 
08079 
02497 
14881 
12489 
07929 
10009 
12320 
06051 
09672 
12507 
03366 
08014 
02873 
02940 
03819 
03562 
03391 
03633 
10497 
03054 
09757 


Port 


BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BOSTON. 

BUFFALO. 

BUFFALO. 

BUFFALO. 

BUFFALO. 

BUFFALO. 

BUFFALO. 

BUFFALO. 

BUFFALO. 

BUFFALO. 

BUFFALO. 

BUFFALO. 

BUFFALO. 

BUFFALO. 

BUFFALO. 

BUFFALO. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 
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Last  name 


First  name 


License 


Port 


DARNOWSKl   

DAVILA  

DE  MARTINI  

DE  GAETANO  

DEBATTO  

DEPASS  

EMMANUELLE  

ENGERS  

EPSKY  

ESPOSITO  

FEDERMAN   

FILIKS 

FINLEY  

FONTE   

FRANCIS  

FREUND  

FRIEDMAN  

GANGEMI  

GILBERT!  

GILLEN  

GLA2ER  

GOMEZ   

GOODGLASS  

GUGGENHEIM  

GURGE  

GUTTMAN  

HARDY  

HASKEL   

HEIDL  

HELD  

HENKE  

HERMAN  

HOGAN   

HUBERT  

HUMMEL  

ISACOFF  

JACOBUS  

JAE  

JEGLINSKI-MURO 

KASMANOFF  

KAUFMAN  

KEEGAN  

KENNEALLY   

KIRWIN  

KOTCHER  

LANZELLO  

LARSON  

LAUFER   

LEDERER  

LEPORATI  

LEVINE  

LEWIN  

LEYDEN  

LITT  

LOBDELL   

LOFARO  

LUBLINER  

LUTTON-MARVIN 

MANCUSI  

MARKWALTER  .... 

MARONNA  

MAROSI   

MARTIN  

MAURO  

MCCARTHY  

MCILLROY  

MCNAMARA  

MCQUILLIN  

MEETRE  

MERCER  

MERLO  

MEYER  

MILLER 

MILLER  


RICHARD  S   

JAMES  J   

GEORGE   

ROBERT  

ALFRED  J  

LIONEL   

CHARLES  A  

JAMES  S  

EUGENE  J  

EDWARD  J  

SAUL  

EDWARD  A  

JEANETTE  

BARTOLO  

ROSEMARIE  

RUDOLPH  H.C  

HARRY  

NATALE  JOSEPH  

THOMAS  J  

EUGENE T  

PHILIP  

MARTA  

IRWIN  M    

IRWIN  

KENNETH  J  

BERNARD  R  

ROBERT W  

ADAM  

FRANCIS  X.,  JR  

WARREN  J  

HOWARD  J.,  JR  

MARTIN   

WILLIAM  F  

MICHAEL  J  

ROLAND  REED,  JR   

NORMAN   

PETER  

JOEL  

JOANNE  

GERTRUDE  

SAMUEL  J   

MARY  E   

ROBERT  

BARBARA  

DANIEL  

JULIE  ANNE  M  

SELMA  E   

ARTHUR   

ALBERT R   

WALTER   

IRVING  

JACK  

PAUL  J  

MORRIS  

PAMELA  A  

FRANK  A.,  SR  

FELIX  H   r. 

JANET K  

VINCENT  T  

FRANK  J.,  JR   

ANTHONY G  

TIBOR  

JOSEPH  P  

MARIO   

JOHNM  

JOHN  P  

HERBERT  J  

SHARIN  

STEVEN  A  

WALTER  SCOTT  

NICHOLAS  

WILLIAM  A  

ALFRED  

ADAM  


04505 

03563 

06859 

06845 

06022 

03358 

02134 

02472 

03493 

03915 

05607 

14488 

10017 

02947 

07876 

02339 

02781 

02199 

03637 

02838 

02184 

03680 

02669 

07169 

02399 

03357 

11294 

13229 

02783 

11867 

03617 

06108 

10641 

03355 

02927 

04970 

07124 

09718 

09949 

11245 

01576 

10568 

07970 

06180 

09515 

10786 

09319 

02938 

09983 

10182 

03543 

03627 

04123 

02892 

13592 

03821 

02575 

09195 

02596 

02303 

06009 

07291 

03880 

03246 

01850 

13014 

06903 

05553 

13002 

02881 

02397 

10040 

03692 

06035 


NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK, 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 


45902 
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Last  name 


First  name 


-t- 


MILLER  

MITCHELL  

NEALON  

NETSKA   

NOVELLO  

ORTIZ  

OSEKOSKY  

PANGILIAN   

PANZER  

PASTOR  

PELLGRINO  

PENSO  

PUJOL  

QUIGLEY  

REDMOND  

RENDEIRO  

RHODES  

RING  

ROSENBERG  

ROWELL   

SAPOT   

SCHAUMLOFFEL 

SCHOR  

SCHWARTZ  

SCHWARTZ  

SCHWEITZER  

SERGI    

SERRA  

SERRAHN  

SEWARD  

SHANNON  

SHAPIRO   

SHAW  

SHEPERD  

SMALE   

SMITH    

SOMMER   

SONNERS  

SPATZER  

ST.  PETER  

ST.  JOHN  

STRUNCK  

TOBIAS  


TOBIAS   

TOOLE   

TRAINA   

TURING  

VATIER  

VENY  

WEINRIB  

WILCON  

WILCON  

WILSON   

WOLF  

WOLFSON   

WOODS  

WORTMAN  

ZAWACKI  

ZINNSSMEISTER   . 

FRANKS  

FUTAK  

GRADY  

GUERIN  

JENKINS   

LUALLEN  

WEBSTER  

WILLIAM  

BECK  

BROCATO  

CHAMPNESS  

CONNOR,  PAUL  F., 

DAHM  

DEPACE  

DICARLO 


SIDNEY  

JOHN  KENNETH 

JAMES M  

JOSEPH  

GARY  C   

JOSEPH  

STEPHEN  J 

JESUS  

ALVIN  M  

JOSEPH  G  

VINCENT  B  

ANITA  

JOHN  J   

DAVID  L  

PETER  W  

JAMES  F  

BARNEY   

MILLARD  A  

BARRY  A  

ARTHUR  

IGNACIO  

HENRY  J  

ALEXANDER   

ISAAC   

HALLY  

RICHARD  

JOSEPH  J  

WILLIAM   

JUDY  

BARBARA  A   

NEWELL  C  

MORTON  L  

MATTHEW  G  

DANIEL  J   

RAYMON   

RICHARD  W  

KURT   

MELVIN  

HAROLD   

ROBERT  J   

HAROLD  D.,  JR  ... 

HENRY  

ED  


SR 


GEORGE  

MICHAEL  R   

ROBERT  S 

ALBERT  P  

BARBARA  E   

MICHAEL  F  

ROBERT  P 

BEN  R  

FRANCES  B   

ALVA  M  

KENNETH  N  

JOHN   

WILLIAM  M   

VINCENT  W  

RONALD   

FRANK  E   

TAMMY  A  

KATHLEEN  M  

KATHLEEN  M  

ROBERT L  

JOANN  

OWEN  L.,  JR  

WENDY  D  

RILEA  J  

JONATHAN  P  

MARION  

WILLIAM  EDWARD 

02856  

MICHAEL  WOLFE  . 

LAWRENCE  

SUSAN  K  


License 


03705 

04599 

02329 

02555 

09679 

03635 

06020 

10378 

04821 

05104 

03266 

06432 

06791 

06011 

12370 

05701 

02777 

02201 

09428 

07278 

04320 

02498 

02135 

02787 

07934 

06196 

02398 

02618 

06912 

11626 

10276 

03653 

12656 

10116 

12710 

11080 

02722 

03328 

03990 

01667 

03118 

01986 

01175 

02568 

09325 

06275 

03727 

07138 

05639 

06455 

02042 

02037 

05928 

12575 

05366 

02368 

02877 

07565 

03014 

11988 

04947 

10368 

12647 

13724 

06890 

12737 

07700 

10436 

03832 

03432 


Port 


05124 
11579 
11689 


NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
riEW  YORK. 
vJEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
PHILADELPHIA. 
PHILADELPHIA. 
PHILADELPHIA. 
PHILADELPHIA. 
PHILADELPHIA. 
PHILADELPHIA. 
PHILADELPHIA. 
PHILADELPHIA. 
BALTIMORE. 
BALTIMORE. 
BALTIMORE. 
BALTIMORE. 
BALTIMORE. 
BALTIMORE. 
BALTIMORE. 
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Last  name 


First  name 


License 


Port 


GUTOWSKI  

LESLIE   

HEMERICH   

MALONE   

MOSS  

PEARRE  

SCHOTT  

SHREVE  

SWANSON  

AUSLANDER  .. 

PEACOCK  

RUSHIN  

PIERCE  

ANDERSON  .... 

AUSTIN   

BARNES  

COPELAND  

DAIGLE   

DANIELS  

DAVENPORT  .. 

GREEN  

JACOBS  

KENNEDY   

PARRY  

PARRY  

PEEBLES  

RICARD  

SCHNEIDER   ... 

SIMMONS   

WITCHER  

WOLFE  

BARRON  

BRIONES   

BROWN  

CAMILLI  

CANTU   

CHAPA  

CISNEROS  

CONLEY  

COWEN  

FAEHNER   

GARCIA  

GONZALEZ  

GUAJARDO  

HALEY,  III  

LOCKWOOD  ... 
LOCKWOORD . 

MENDEZ   

MORTON  

MURPHY  

OCHOA   

PEREZ  

SANTOS  

SMITH   

SORRELL  

STANLEY  

STEPHAN  

TRUST  

VALDEZ  

VILLARREAL  ... 
VILLARREAL  ... 

WATTS  

WENNING  

LARSON  

LEZAMA  

HECTOR   

ANDERSON  .... 

EDMUNDS   

FEAREY  

HAYS  

KANNE  WEISE 
MUSGROVE  .... 

SONNAD  

VAN  HORN   


LORELI  MARIE  .... 

ROBERTA  

RAYMOND  E   

HELEN   

JOSEPH  P  

JOYCE  D   

ROBERT  J   

GORDON  SCOTT 
SANDRA  JOAN   ... 

ROBERT  

ROSALIND  

SUSAN  K   

SCOTT  

BONNIE   

VIC  


KAREN  

GREGORY  .. 

JULIUS  

TRUDY  

BOBBY  

MARK  

EDITH   

FRANK  

LAWRENCE 
TOMMYE   .... 

ROBERT  

IVA   


KARL  

HARRY  A  

JOANNE  

WILLIAM   

JOHN  F  

ADOLFOG   

BRUCE  W  

ANTHONY  

HECTOR  J  

CARLOS   

HORTENCIA  

AUSTIN  L  

ROSALINDA   

RICHARD  J  

MARK  E  

JOSE  R  

EDUARDO  

RAYMOND  H  

BETTY  C  

HAROLD  RAYMOND 

ARTHUR   

W.H   


MERLE  L  

ALBA  

MANUEL,  JR  .... 
TEODORO,  JR 

ALLEN  E  

HAZEN  G  

JAMES  A  

ROBERTO  

CYRIL  ARTHUR 

JOSE  MARIA  

JESUS  

EDUARDO  

TOM  J  

JACK  H   

GORDON  

ALFREDO  

MENDOZA  

SANDRA  GAIL  

DOUGLAS,  A  

EDMUND  G.,JR  .. 
STEPHEN  LOREN 

LINDA,  J  

HARLEYC  

RAHUL  

HARLAN  K  


SR 


09744 

BALTIMORE. 

04752 

BALTIMORE. 

05236 

BALTIMORE. 

10404 

BALTIMORE 

09889 

BALTIMORE. 

10008 

BALTIMORE. 

06518 

BALTIMORE. 

09511 

BALTIMORE. 

05808 

BALTIMORE. 

10167 

WILMINGTON. 

11385 

WILMINGTON. 

11016 

WILMINGTON. 

15327 

SAVANNAH. 

11473 

NEW  ORLEANS 

13942 

NEW  ORLEANS 

07668 

NEW  ORLEANS 

12524 

NEW  ORLEANS 

04606 

NEW  ORLEANS 

13501 

NEW  ORLEANS 

06839 

NEW  ORLEANS 

12289 

NEW  ORLEANS 

05654 

NEW  ORLEANS 

04994 

NEW  ORLEANS 

03074 

NEW  ORLEANS 

06606 

NEW  ORLEANS 

13338 

NEW  ORLEANS 

10132 

NEW  ORLEANS 

11853 

NEW  ORLEANS 

09231 

NEW  ORLEANS 

13623 

NEW  ORLEANS 

04020 

NEW  ORLEANS 

02043 

LAREDO 

06644 

LAREDO. 

04652 

LAREDO. 

07373 

LAREDO. 

11812 

LAREDO. 

02146 

LAREDO. 

13396 

LAREDO. 

06980 

LAREDO. 

09652 

LAREDO. 

02967 

LAREDO. 

13984 

LAREDO. 

07788 

LAREDO. 

07070 

LAREDO. 

13763 

LAREDO. 

04760 

LAREDO. 

01862 

LAREDO. 

02373 

LAREDO. 

02735 

LAREDO. 

05629 

LAREDO. 

09363 

LAREDO. 

07986 

LAREDO. 

03535 

LAREDO. 

10119 

LAREDO. 

04408 

LAREDO. 

11981 

LAREDO. 

04852 

LAREDO. 

05652 

LAREDO. 

05871 

LAREDO. 

09867 

LAREDO. 

13683 

LAREDO. 

02299 

LAREDO. 

05375 

LAREDO. 

10712 

EL  PASO. 

14396 

EL  PASO. 

09300 

EL  PASO. 

10358 

PORTLAND. 

13585 

PORTLAND. 

03618 

PORTLAND. 

14542 

PORTLAND 

05749 

PORTLAND 

06716 

PORTLAND 

12165 

PORTLAND 

03382 

PORTLAND. 

45904 
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Last  name 


First  name 


License 


WALLENMEYER  

ALBERTSON  

ALEXANDER  

BECKER  

BENENATE  

BJORK  

BLAKE  

BOOTH  

BOSTIC  

BOURAY   

BRANDYBERRY  

BRINGS  

BUSHEE  

CALVIN  

CHANMUGAM  

CORT   

CROOK   

CURTIS   

DOWDLE  

DUNGAN  

DYSON  

ELKINS  

FRANK   

GARRETT  (DECEASED) 

GILL  

GUNDERSON  

HOPKINS 

JACKSON  

KAISER   

LINDBERG 

LINNEHAN   

LUKARIS  

MERWIN  

MEYER  

MILLER  

MORGAN    


MORRILL  

MURRAY  

NELSON  

NIELSEN   

PARKER  

PETROFF  

RIGGS  

RITTER  

RUSSELL  

SANDELL-WALTOS  ... 

SCHAEFER  

SHERMAN  

SNOW   

TIERNEY  , 

TJOELKER  

TOWNSEND  

VANDER  YACHT  

WILLARD  

WILLIAMS-BRINK  

YOUNG   

BADIAS   

COLLINS  

HICKS  

BROWN  

CHINANDER  

DUNN  

GRAHAM  

HEMMING   

LOCKHART  

MCMUNN   

MILLS   

NELSON  

SPRAGUE  

SWIFT  (DECEASED)  .. 

TRUDEAU   

VAN  KAUWENBERGH 

WALLEN  

ZIMMER   


JESSE  D  

THOMAS  J  

CAROL  A   

DOUGLAS  P  

THOMAS  

KRISTIN  

LANETTE  D  

PATRICK  

TIMOTHY  R   

DALE  A  

PAUL  

DAN  

ANDREA  M  

VIRGINIA   

TAMARA  D   

DONALD  L 

SHARON  L  

JOHN  O   

CHARLOTTE   

MICHAEL  G   

CAROL  A.B  

PATRICK  R  

SUSAN  K  

DENNIS  C  

JAMES  H   

JAYM   

JEFFREY  L  

ROBERT  

JOHN   

KRiSTEN  K  

JAMES  R   

DEBBIE  A   

OWEN,  JR   

STEVEN  R  

JAMES  

RICHARD  L  

EDWARD  F  

ALBERT  

MILES  G   

RENE  G   

MARVIN  H   

ANTHONY  J  

JANET  S   

CHRISTOPHER  

MAYME  B   

SHIRLEY  A   

MICHAEL  P  

ALVIN  L  

DONALD   

MARY  S  

ANN  L    

MICHAEL  N   

ARNOLD  J   

EDWARD  D   

KIM  

PETER  L  

JOAQUIN  FELIPE  

PAULA  A  

FRANK  L.,  JR   

STEPHEN C   

NANCY G  

DAWN  

JAMES  ARTHUR  

LYNN  A  

DIXIE  M  

MARY  K  

STEPHEN  D   

MARMION  E  

RICHARD  T   

CLARENCE  J  

JULIA   

ROBBIE  (DECEASED) 

TIMOTHY  

MARK  


Port 


09071 

PORTLAND. 

10200 

SEATTLE. 

10768 

SEATTLE. 

07537 

SEATTLE. 

05202 

SEATTLE. 

11277 

SEATTLE. 

12310 

SEATTLE. 

12461 

SEATTLE. 

12085 

SEATTLE. 

05656 

SEATTLE. 

06550 

SEATTLE. 

04966 

SEATTLE. 

09274 

SEATTLE. 

08076 

SEATTLE. 

12377 

SEATTLE. 

02793 

SEATTLE. 

04868 

SEATTLE. 

03302 

SEATTLE. 

02994 

SEATTLE. 

03997 

SEATTLE. 

12777 

SEATTLE. 

11994 

SEATTLE. 

05831 

SEATTLE. 

06450 

SEATTLE. 

11017 

SEATTLE. 

09559 

SEATTLE. 

11781 

SEATTLE. 

05346 

SEATTLE. 

06800 

SEATTLE. 

07390 

SEATTLE. 

05073 

SEATTLE. 

11182 

SEATTLE. 

05891 

SEATTLE. 

06142 

SEATTLE. 

07916 

SEATTLE. 

09584 

SEATTLE. 

07035 

SEATTLE. 

02665 

SEATTLE 

01822 

SEATTLE. 

06760 

SEATTLE. 

03982 

SEATTLE. 

07447 

SEATTLE. 

10771 

SEATTLE. 

04032 

SEATTLE. 

03415 

SEATTLE. 

06775 

SEATTLE. 

07509 

SEATTLE. 

10509 

SEATTLE. 

04213 

SEATTLE. 

09348 

SEATTLE. 

07712 

SEATTLE. 

11282 

SEATTLE. 

09733 

SEATTLE. 

09631 

SEATTLE. 

10682 

SEATTLE. 

05456 

SEATTLE. 

10894 

GREAT  FALLS 

13483 

GREAT  FALLS 

13594 

GREAT  FALLS. 

11411 

MINNEAPOLIS. 

11696 

MINNEAPOLIS. 

07242 

MINNEAPOLIS. 

06235 

MINNEAPOLIS. 

06543 

MINNEAPOLIS. 

07415 

MINNEAPOLIS. 

06813 

MINNEAPOLIS. 

06236 

MINNEAPOLIS. 

09463 

MINNEAPOLIS. 

04672 

MINNEAPOLIS. 

02536 

MINNEAPOLIS. 

06238 

MINNEAPOLIS. 

12561 

MINNEAPOLIS. 

10796 

MINNEAPOLIS. 

09874 

MINNEAPOLIS. 
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Last  name 


First  name 


License 


Port 


BEATTIE 

HABARTH   

HAZEL  

MODES  

MAGOWAN  

NAHRGANG  

NEAL  

RUGER  

STAPLETON  

STERN  (DECEASED)  .. 

TEBBE  

TROTTIER  

VANASSCHE   

WHITMAN   

WOOLFOLK  

ANDERSON  

CAMRAS  

CHARLTON  

DUFFIELD  

EGAN   

FLIKKEMA  

GONZALEZ  

GRIFFIN  

HINKLE 

HYNES  

JOHNSON  

JONES  

LONG  (DECEASED)  

MIRZA  

MORENO   

NIELSON  

NIKLIBORC  

PAWELKO  

RUTHERFORD  

SHIERMAN  

STARKEY  

STEVENS  

STORTZ  

SUPAK   

VAN  RIPER  

WAINWRIGHT  

FINK   

IRBY  

KAWOLICS 

KLEIN  

MANION  

RIDER   

SWOR   

CASSIDY  

DUCH  

GALLAGHER  

MACTAVISH  

MARTINEZ  

MAYER  

MCKENNA  

METCALF  

PIPITONE  (DECEASED) 

REYNALDO  

RODRIGUEZ  

SCHNEIDER   

TORO  

TREVILCOCK  

ALEXANDER  

ANKI  

DAMPF  

FOSS  

GRIPPING  

HINSCH  

JOHNSTON  

KUBICK  

LECLAIR  

MAXWELL  

MITTAG  

SANDERS  


GERALDINE   .... 

DARLENE  

RICHARD  A  

TRACY  

PATRICK  

DAVID  

WILLIAM   

RODNEY  

SCOTT  

DONALD  

JOHN   

DAVID  

THOMAS  R  

MARY  

THELMA  

DONALD  E  

MARSHA  

JOSEPH  K  

AMY   

THOMAS  

MAYNARD   

FRANCISCO  .... 

PATRICK  M    

TODD  

PAMELA  A  

CLAUDIA  LYN   ., 

DEBRA J  

HARRY F  

DANIS  

BEATRIZ  C   

PAUL  

EUGENE  B   

EDMUND C  

DARCY  

ROBERTA  

BARBARA  

KEVIN  J   

LEONA  E   

JOSEPH  

ANTHONY  

JOHN  R  

FRANK  

BETTY  

SUSANNA  M  

STEPHEN  G   

DAVID  

JOHN  J   

ROSEANN  L   

PAUL  FRANCIS 

BRETT  R  

LORETTA  

ARIEL  

ISILDAC  

SUSAN  LEE  

MICHAEAL  

CYNTHIA   

VITO  


OLAYA  

ALFRECO  

KARL  

ANTHONY  A  

CLEOPATRA   

REBECCA  R  

CHARLES N   

BEVERLY  GROGAN 

LINDA  

KAREN  D  

DALE  E   

CYNTHIA  P  

LEONARD T   

ROBERTS  

DONNA  SUE  

MICHAEL  H   

GINGER  


09771 

DETROIT 

11624 

DETROIT. 

03752 

DETROIT. 

15204 

DETROIT 

09774 

DETROIT 

03576 

DETROIT. 

02653 

DETROIT 

05860 

DETROIT 

12800 

DETROIT 

03217 

DETROIT 

05008 

DETROIT. 

13291 

DETROIT 

03828 

DETROIT 

06405 

DETROIT. 

06253 

DETROIT. 

10834 

CHICAGO 

07184 

CHICAGO 

11009 

CHICAGO 

11595 

CHICAGO 

03569 

CHICAGO. 

12168 

CHICAGO 

13518 

CHICAGO 

07717 

CHICAGO 

13098 

CHICAGO 

09753 

CHICAGO 

11585 

CHICAGO 

12765 

CHICAGO. 

03726 

CHICAGO. 

10131 

CHICAGO. 

12219 

CHICAGO 

10701 

CHICAGO. 

05402 

CHICAGO 

12473 

CHICAGO 

12714 

CHICAGO 

09001 

CHICAGO 

07885 

CHICAGO 

12173 

CHICAGO 

09208 

CHICAGO 

03132 

CHICAGO. 

05908 

CHICAGO. 

14002 

CHICAGO 

04245 

CLEVELAND. 

04247 

CLEVELAND. 

11113 

CLEVELAND. 

11005 

CLEVELAND. 

12463 

CLEVELAND. 

13466 

CLEVELAND. 

10573 

CLEVELAND. 

12502 

MIAMI. 

14471 

MIAMI. 

13990 

MIAMI. 

14536 

MIAMI. 

12357 

MIAMI. 

11108 

MIAMI 

13573 

MIAMI. 

09612 

MIAMI. 

06905 

MIAMI. 

13732 

MIAMI. 

11724 

MIAMI. 

07121 

MIAMI. 

03090 

MIAMI. 

15408 

MIAMI. 

05763 

HOUSTON 

04707 

HOUSTON 

05619 

HOUSTON. 

14288 

HOUSTON. 

10972 

HOUSTON. 

06846 

HOUSTON, 

10981 

HOUSTON. 

07912 

HOUSTON. 

11499 

HOUSTON 

09878 

HOUSTON. 

14429 

HOUSTON. 

14712 

HOUSTON. 

45906 
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Last  name 


First  name 


License 


Port 


SHELLY  

WILDERSPIN   

WILLIAMS   

WOOD   

ARELLANO   

BOYD   

ELLSWORTH   

FRANK   

GRAFF   

INGRAHAM  

KENEHAN   

LITTLETON   

PITEK  

POPE  

SMITH   

TURLEY   

WEST : 

ZARAGOZA  

AN   DERINGER,  INC  

FW  MYERS  &  CO.,  INC 

FRTIZ  COMPANIES'  

GLOBE  SHIPPING  CO.,  INC   

TOWER  GROUP  INTERNATIONAL'  

W.  MERCER  &  CO.,  INC    

FEDERAL  CUSTOMS  BROKERS,  INC  

HANKYU  INT'L  TRANSPORT  (USA)  INC  

A.O.T.  EUROPE  LTD  

ACE  CUSTOMS  EXPEDITERS  

AIR  EXPRESS  INTERNATIONAL  AGENCY,  INC 

AIR  CLEARANCE  AGENCY,  INC  

ALCARGO  INTERNATIONAL,  INC  

ALL  SERVICE  IMPORT  CO.,  INC  

ALMAC  SHIPPING  CO.,  INC  

APOLLO  CUSTOMS  SERVICE,  INC  

ARROW  INTERCONTINENTAL  CUSTOMS  BRO 
KERAGE. 

CALLPORT  INTERNATIONAL.  INC   

CARGO  BROKERS  LIMITED   

CONTINENTAL  AIR  CARGO  

ELCO  SHIPPING  CORP  : 

F  B.  VANDERGRIFT  CO  ,  INC  

HUDSON  SHIPPING  CO.,  INC  

J  F.M.N.Y.,  INC   

JG  MAZZARISE  BROKER  COFIP  

KOG  TRANSPORT,  INC  

KURZ  ALLEN,  INC  

LITT  INTERNATIONAL,  INC  

MARVIN  CUSTOMS  CLEARANCE      

MCGREGOR  SEA  &  AIR  SERVICES,  INC  

MEGA  FREIGHT  SERVICES,  LTD  

METRO  WORLDWIDE  SERVICES   

MRH  BROKERS,  INC   

MULTI  PROCESS  INTERNATIONAL  (USA) 
CORP 

NAUTILUS  CUSTOMS  SERVICE  

NORSE  SHIPPING  SERVICES,  INC  

PUBLIC  BROKERS  INTERNATIONAL,  INC   

R  N  FORWARDING  CO.,  INC  

RHENUS  TRANSPORT  INTERNATIONAL  CORP 

J.D.  MACDONALD  &  CO.,  INC    

SAXON  FORWARDING,  INC    

SPARTAN  WORLDWIDE  DELIVERY,  INC   

STATESIDE  CUSTOM  BROKERAGE  CORP   

SURFACE  FREIGHT  CORP  

TAUB  &  CARMEL,  INC  

UNIVERSAL  FREIGHT  SPECIALISTS.  INC   

UNIVERSAL  TRANSCONTINENTAL  CORP  

WORLD  LOGISTICS  SYSTEMS   

WORLDWIDE  INTEGRATED  DIST.  ENTER- 
PRISES CORP. 

WTC  OCEAN  FREIGHT,  INC  

B&R  CUSTOMS  BROKER,  INC  

E.  GUAJARDO  &  ASSOC.  INC   

H.C    INT'L  U.S.  CUSTOMHOUSE  BROKER,  INC 


DANIEL  0   

BETTY  JANE    

LOUIS  A  

MARIANNA  D   

MAJORIE   

RANDY  

PERRY  K   

NORMA  

MARGARET  L  

MARY  BLANCHE  

JOHN  W  

ROGER  M  

SARAH  L  

ROBERT  

ROBERT  D   

STEPHAN  E  

TERESA  C.  HANCOCK 
JOE,  JR  


11561 

05620 

11563 

09613 

06470 

06749 

13790 

06345 

06350 

06037 

06360 

10214 

09218 

09108 

07941 

13931 

07542 

06484 

04508 

03582 

03498 

00242 

03486 

03450 

09550 

04497 

11177 

04070 

03016 

02959 

09846 

09991 

05341 

10612 

11800 

14415 
09331 
03935 
04136 
06783 
0237A 
09106 
11128 
10716 
10339 
09851 
07145 
05017 
09147 
13316 
13814 
09478 

14093 
05307 
06603 
02973 
09691 
07866 
13884 
13105 
06692 
02361 
05581 
14145 
01976 
10135 
11723 

09998 
06957 
11364 
13137 


HOUSTON. 

HOUSTON, 

HOUSTON. 

HOUSTON. 

DALLAS-FT. 

DALLAS-FT. 

DALLAS-FT. 

DALLAS-FT. 

DALL,AS-FT. 

DALLAS-FT. 

DALLAS-FT. 

DALLAS-FT. 

DALLAS-FT. 

DALLAS-FT. 

DALLAS-FT. 

DALLAS-FT. 

DALLAS-FT. 

DALLAS-FT. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

HOUSTON. 

BOSTON. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 


NEW 
NEW 
NEW 
NEW 
NEW 
NEW 
NEW 
NEW 
NEW 
NEW 
NEW 
NEW 
NEW 
NEW 
NEW 
NEW 
NEW 

NEW 
NEW 
NEW 
NEW 
NEW 
NEW 
NEW 
NEW 
NEW 
NEW 
NEW 
NEW 
NEW 
NEW 
NEW 


YORK. 
YORK. 
YORK. 
YORK. 
YORK. 
YORK. 
YORK. 
YORK. 
YORK. 
YORK. 
YORK, 
YORK. 
YORK. 
YORK. 
YORK. 
YORK. 
YORK. 

YORK. 
YORK. 
YORK. 
YORK. 
YORK. 
YORK, 
YORK. 
YORK. 
YORK. 
YORK. 
YORK. 
YORK. 
YORK. 
YORK. 
YORK. 


WORTH. 
WORTH. 
WORTH. 
WORTH. 
WORTH. 
WORTH. 
WORTH. 
WORTH. 
WORTH. 
WORTH. 
WORTH. 
WORTH. 
WORTH. 
WORTH. 


NEW  YORK. 
LAREDO. 
LAREDO. 
LAREDO. 
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Last  name 


First  name 


H.R.  LOCKWCXDD  &  COMPANY,  INC   

RIO  BRAVO  CUSTOMS  BROKERAGE,  INC 

SANDRA  HERRERA,  INC   

ABI  CONNECTION,  INC  

ALPHA  BROKERS  CORP  

PERISHABLE  EXPRESS,  INC   


'THESE  LICENSES  OF  MULTIPLE  LICENSE.  THESE  COMPANIES  ARE  STILL  IN  BUSINESS. 


License 


05495 
15030 
11965 
14094 
12296 
14584 


Port 


LAREDO. 

LAREDO. 

LAREDO 

CHICAGO. 

MIAMI. 

MIAMI. 


Dated:  August  24,  1998. 
Philip  Metzger, 
Director,  Trade  Compliance. 
[FR  Doc.  98-23089  Filed  8-26-98;  8:45  am] 
BILUNG  CODE  4820-02-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "The 
Cecil  Family  Collects:  Four  Centuries 
of  Decorative  Arts  From  Burghley 
House" 

agency:  United  States  Information 

Agency. 

ACTION:  Notice. 

summary:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985.  22  U.S.C. 
2459],  Executive  Order  12047  of  March 
27,  1978  (43  FR  133359,  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27,  1985  (50  FR  27393,  July  2, 
1985).  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit, 
"The  Cecil  Family  Collects:  Four 
Centuries  of  Decorative  Arts  From 
Burghley  House"  (See  list),  imported 
from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  Cincinnati  Art 
Museum,  Cincinnati,  OH,  from  on  or 
about  November  21,  1998,  through 
January  17,  1999;  Society  of  the  Four 
Arts,  Palm  Beach,  FL,  from  on  or  about 
February  13,  1999,  to  April  11,  1999; 
New  Orleans  Museum  of  Art,  New 
Orleans,  LA,  from  on  or  about  May  8, 
1999,  through  July  4,  1999;  Santa 
Barbara  Museum  of  Art,  Santa  Barbara, 
CA,  from  on  or  about  August  1,  1999, 
through  October  10,  1999;  Lakeview 
Museum  of  Arts  and  Sciences,  Peoria, 
IL,  from  on  or  about  November  6,  1999 
through  January  2,  2000  and  Columbia 
Museum  of  Art,  Columbia,  SC,  from  on 
or  about  January  22,  2000,  through 
March  19,  2000  is  in  the  national 


interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neila  Sheahan,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
202/619-5030,  and  the  address  is  Room 
700,  U.S.  Information  Agency,  301  4th 
Street,  SW  Washington,  DC  20547-0001. 

Dated:  August  21,  1998. 
Les  Jin, 

General  Counsel. 
[FR  Doc.  98-23076  Filed  8-26-98;  8:45  am] 

BILUNG  CODE  8230-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Object  Imported 
for  Exhibition  Determination:  "From 
Van  Eyck  to  Bruegel:  Early 
Netherlandish  Paintings  in  the 
Metropolitan  Museum  of  Art" 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice. 

SUIMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985.  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359,  March  29,  1978), 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2,  1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "From  Van 
Eyck  to  Bruegel:  Early  Netherlandish 
Paintings  in  the  Metropolitan  Museum 
of  Art"  (see  list),  imported  from  abroad 
for  the  temporary  exhibition  without 
profit,  within  the  United  States,  are  of 
cultural  significance.  These  objects  are 
imported  pursuant  to  a  loan  agreement 
with  a  foreign  lender.  I  also  determine 
that  the  exhibition  or  display  of  the 
listed  objects  at  the  Metropolitan 
Museum  of  Art  from  September  14, 
1998,  to  January  3.  1999  is  in  the 
national  interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Manning,  Assistant  General  Counsel, 
Office  of  the  General  counsel,  202/619- 
5997,  and  the  address  is  Room  700.  U.S. 


Information  Agency,  301  4th  Street.  SW. 
Washington.  DC  20'547-0001. 

Dated:  .^ugust  21.  1998 
Les  )in, 

General  Counsel 

|FR  Doc.  98-23075  Filed  8-26-98:  8:45  am] 
BILUNG  CODE  8230-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Russian-U.S.  Young  Leadership 
Fellows 

action:  Request  for  proposals. 

SUMMARY:  Subject  to  the  availability  of 
funds,  the  Academic  Exchanges 
Division,  European  Programs  Branch  of 
the  United  States  Information  Agency's 
Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
for  an  assistance  award.  Public  and 
private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)  may  apply  to 
develop  a  program  to  administer  the 
recruitment,  selection,  placement, 
monitoring,  evaluation  and  follow-on 
activities  for  the  FY99  Russian-U.S. 
Young  Leadership  Fellows. 
Organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  are  not  eligible 
for  this  competition. 

The  Russian-U.S.  Young  Leadership 
Fellows  Program  is  a  new  initiative  that 
will  target  outstanding  Russian  and 
American  college  graduates  who 
demonstrate  leadership  skills  and  an 
interest  in  public  service.  The  objective 
of  the  program  is  to  enrich  the 
education  and  experience  of  young 
people  who  show  the  promise  of 
contributing  to  the  betterment  of  their 
own  country  and  to  the  increased 
mutual  understanding  between  the  two 
countries.  A  total  of  approximately  65- 
100  Russian-U.S.  Young  Leadership 
Fellows  (15-20  American  and  50-80 
Russian)  will  be  sponsored  for  a  one- 
year,  non-degree  program  in  the  partner 
country  that  will  include  an  academic 
year  of  study  at  an  eligible  institution  of 
higher  education  followed  by  a  four- 
twelve  week  internship  program. 
Academic  and  internship  programs 
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should  complement  one  another  and 
should  focus  on  topics  relevant  to 
leadership,  governance,  and  public 
service.  Fields  of  study  will  include  but 
not  be  limited  to:  political  science, 
government,  historv',  international 
relations,  economics,  conflict 
resolution,  and  cultural  studies.  Eligible 
applicants  from  both  countries  will  be 
graduates  of  college  or  college- 
equivalent  programs  below  the  age  of 
30. 

USIA  anticipates  awarding  one  grant 
for  this  program.  Should  an  applicant 
organization  wish  to  work  with  other 
organizations  in  the  implementation  of 
this  program,  USIA  prefers  that  a 
subcontract  arrangement  be  developed. 
USIA  will  entertain  separately 
submitted  proposals  for  joint  program 
management,  but  the  proposals  must 
demonstrate  a  value-added  relationship, 
and  must  clearly  delineate 
responsibilities  so  as  not  to  duplicate 
efforts. 

Overall  grant-making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hayes  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  .   .  .; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  .  .  .  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Freedom  Support  Act. 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  programs  are  subject  to 
the  availability  of  funds. 

Announcement  Title  and  Number:  All 
communications  with  USIA  concerning 
this  RFP  should  refer  to  the 
announcement's  title  and  reference 
number  E/AEE-99-04. 

Deadline  for  Proposals:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.,  Washington,  DC  time, 
on  Friday.  October  2.  1998.  Faxed 
documents  will  not  be  accepted  at  any 
time.  Documents  postmarked  by  the  due 
date  but  received  at  a  later  date  will  not 
be  accepted.  Grants  should  begin 
November  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Academic  Exchange  Division,  European 


Programs  Branch,  E/AEE,  Room  246. 
U.S.  Information  Agency,  301  4th  Street, 
SVV,  Washington,  DC  20547,  telephone 
(202)  205-0525  and  fax  (202)  260-7985, 
sgovatsk@usia.gov  to  request  a 
Solicitation  Package  containing  more 
detailed  information.  Please  request 
required  application  forms,  and 
standard  guidelines  for  preparing 
proposals,  including  specific  criteria  for 
preparation  of  the  proposal  budget. 

To  Download  a  Solicitation  Package 
via  Internet: 

The  entire  Solicitation  Package  may 
be  downloaded  from  USIA's  website  at 
http://www.usia.gov/education/rfps. 
Please  read  all  information  before 
downloading. 

To  Receive  a  Solicitation  Package  via 
fax  on  Demand: 

The  entire  Solicitation  Package  may 
be  received  via  the  Bureau's  "Grants 
Information  Fax  on  Demand  System", 
which  is  accessed  by  calling  202/401- 
7616.  Please  request  a  "Catalog"  of 
available  documents  and  order  numbers 
when  first  entering  the  system. 

Please  specify  USIA  Program  Officer 
Sondra  Govatski  on  all  inquiries  and 
correspondences.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed,  Agency 
staff  may  not  discuss  this  competition  in 
any  way  with  applicants  until  the 
Bureau  proposal  review  process  has 
been  completed. 

Submissions:  Applicants  may  follow 
all  instructions  given  in  the  Solicitation 
Package.  The  original  and  nine  copies  of 
the  application  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/AEE-99-04, 
Office  of  Grants  Management,  E/XE, 
Room  326,  301  4th  Street,  SW, 
Washington,  D.C.  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  proposal  on  a  3.5" 
diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  their  review, 
with  the  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 


not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  of  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Pub.  L.  104-319  provides  that 
"in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy",  USIA 
"shall  take  appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 
SUPPLEMENTARY  INFORMATION: 

Guidelines 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  program 
specific  guidelines  (POGI)  in  the 
Solicitation  Package  for  further  details. 
Administration  of  the  program  must  be 
in  compliance  with  reporting  and 
withholding  regulations  for  federal, 
state  and  local  taxes  as  applicable. 
Recipient  organizations  should 
demonstrate  tax  regulation  adherence  in 
the  proposal  narrative  and  budget. 

Drafts  of  all  printed  materials 
developed  for  this  program  should  be 
submitted  to  the  Agency  for  review  and 
approval.  All  official  documents  should 
highlight  the  U.S.  government's  role  as 
program  sponsor  and  funding  source. 
The  USIA  reguests  that  it  receive  the 
copyright  use  and  be  allowed  to 
distribute  the  material  as  it  sees  fit. 

Proposed  Budget 

Organizations  must  submit  a 
comprehensive  line  item  budget  based 
on  the  specific  guidance  in  the 
Solicitation  Package.  Awards  may  not 
exceed  $2,162  million,  and  preference 
will  be  given  to  organizations  whose 
requested  administrative  and  indirect 
costs  are  below  20%  of  the  total  grant 
award. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  a  break-down 
reflecting  both  the  administrative 
budget  and  the  program  budget.  For 
further  clarification,  applicants  may 
provide  separate  sub-budgets  for  each 
program  component,  phase,  location,  or 
activity  in  order  to  facilitate  USIA 
decisions  on  funding. 
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Allowable  costs  for  the  program 
include  the  following: 

(1)  U.S. -based  administrative  costs. 

(2)  Russia-based  administrative  costs. 

(3)  Program  costs. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the 
Russian  USIS  posts.  Proposals  may  be 
reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation; 

1.  Program  Development  and 
Management:  Proposals  should  exhibit 
originality,  substance,  ffrecision, 
innovation,  and  relevance  to  Agency 
mission.  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  organization  will  meet  the 
program's  objectives.  A  detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 


2.  Multiplier  Effect/Impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages.  Proposals 
should  also  include  creative  ways  to 
involve  students  in  their  U.S. 
communities. 

3.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity,  and  should  include  a  strategy 
for  achieving  diverse  applicant  pools  for 
both  students  and  host  institutions. 

4.  Institution's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determmed  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants.  Proposed  personnel  and 
institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
program  or  project's  goals. 

5.  Follow-on  and  Alumni  Activities: 
Proposals  should  provide  a  plan  for 
continued  follow-on  activity  (without 
USIA  support)  which  insures  that  USIA 
supported  programs  are  not  isolated 
events. 

6.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
program's  success,  both  during  and  after 
the  program.  USIA  recommends  that  the 
proposal  include  a  draft  survey 
questionnaire  or  other  technique,  plus  a 
description  of  methodologies  that  c;an  be 
used  to  link  outcomes  to  original  project 
objectives.  Award-receiving 
organizations/institutions  will  be 
expected  to  submit  intermediate  reports 
after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 


7.  Cost-effectiveness  and  Cost 
Sharing:  The  overhead  and 
administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  Proposals 
should  maximize  cost  sharuig  througti 
other  pru'ate  sec:tor  support  as  well  as 
institutional  direct  lunding 
contributions. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  hv  anv  USIA  representative 
Explanatory  information  provided  bv 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
f:oiTimitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordani:e  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  \sill 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures 

Option  for  Renewals 

Subject  to  the  availability  of  fundim: 
for  FY  2000  and  FY  2001.  and  the 
satisfactorv-  performance  of  grant 
programs.  USIA  may  in\ite  grantee 
organizations  to  submit  proposals  for 
renewals  of  awards. 

Dated:  .■\ugust  19.  1998 
lohn  P.  Loiello, 

Associate  Director  for  Educational  and         __ 
Cultural  Affairs 

|FR  Doc,  98-22851  Filed  8-26-98.  8.4n  dinj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[Gen.  Docket  86-285,  FCC  98-87] 

Schedule  of  Application  Fees 

Correction 

In  rule  document  98-21371  beginning 
on  page  42735  in  the  issue  of  Tuesday. 
August  11,  1998,  make  the  following 
correction: 


§1.1104    [Corrected] 

On  page  42744,  in  §1.1104,  under 
"Fee  Amount",  in  the  third  entry  "690" 
should  read  "725". 

BILLING  CODE  1505-01-D 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  48 

[T.D.  8774] 
RIN  1545-AW15 

Kerosene  Tax;  Aviation  Fuel  Tax;  Tax 
on  Heavy  Trucks  and  Trailers 

Correction 

In  rule  document  98-17400  beginning 
on  page  35799  in  the  issue  of 
Wednesday.  July  1,  1998,  make  the 
following  corrections: 


§  48.4082-8T    [Corrected] 

1.  On  page  35802,  in  the  second 
column,  the  first  paragraph  should  read, 
"Name,  address,  and  employer 
identification  number  of  seller 

("Buyer") 


Name  of  Buyer 


certifies  the  following  under  penalties  of 
perjury:". 

§  48.6427-1 1 T    [Corrected] 

2.  On  page  35804.  in  the  second 
column,  in  §48.6427-1  IT,  in  paragraph 
(c)(4),  the  fourth  line  should  read 
"paragraph  (e)  of  this  section". 

BILLING  CODE  1505-01-D 


Thursday 
August  27,  1998 


Part  II 


Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Parts  91,  et  al. 

Prohibition  on  the  Transportation  of 
Devices  Designed  as  Chemical  Oxygen 
Generators  as  Cargo  in  Aircraft; 
Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  91,  119,  121,  125,  and  135 
[Docket  No.  29318;  Notice  No.  9&-12] 
RIN2120-AG35 

Prohibition  on  the  Transportation  of 
Devices  Designed  as  Chemical  Oxygen 
Generators  as  Cargo  in  Aircraft 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NFRM). 

SUMMARY:  The  FAA  is  proposing  to  ban. 
in  certain  domestic  operations,  the 
transportation  of  devices  designed  to 
chemically  generate  oxygen,  including 
devices  that  have  been  discharged  and 
newly  manufactured  devices  that  have 
not  yet  been  charged  for  the  generation 
of  oxygen,  with  limited  exceptions. 
These  devices  could,  if  inadverttMill y 
transported  when  charged,  initiate  or 
provide  a  secondary  source  of  oxygen  to 
fuel  a  fire.  This  proposed  ban  is 
intended  to  enhance  aviation  safetv  bv 
reducing  the  risk  of  human  error  in 
recognizing  whether  such  a  device  is 
charged  or  has  been  discharged. 
DATES:  Comments  must  be  received  on 
or  before  October  26,  1998. 
ADDRESSES:  Comments  on  this  notice 
may  be  delivered  or  mailed,  in 
duplicate,  to;  U.S.  Department  of 
Transportation  Dockets,  Docket  No. 
FAA-98-29318;  400  Seventh  St.,  S\V.. 
Rm.  Plaza  401.  Washington.  DC  20,590. 
Comments  mav  also  be  sent 
electronicallv  to  the  following  internet 
address:  9-NPRM-CMTS@faa.dot.gov. 
Comments  may  be  filed  and/or 
examined  in  Room  Plaza  401  between 
10  am.  and  5  p.m.  weekdays,  except 
federal  holidavs. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Catey,  Flight  Standards 
Service,  Air  Transportation  Division, 
AFS-200,  Federal  Aviation 
Administration,  800  Independence 
.■\ve.,  Washington,  DC  20591. 
Telephone:  (202)  267-8166. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments,  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energv,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 


cost  estimates.  Comments  must  identify 
the  regulatory  docket  or  notice  number 
and  be  submitted  in  duplicate  to  the 
Rules  Docket  address  specified  above. 

,-\ll  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel  on 
this  rulemaking,  will  be  filed  in  the 
docket.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  proposed  rulemaking.  Late-fded 
comments  will  be  considered  to  the 
extent  practicable.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  29318."  The 
postcard  will  be  date  stamped  and 
mailed  to  the  commenter. 

Availability  of  NPRM 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339),  the 
Government  Printing  Office's  electronic 
bulletin  board  service  (telephone:  202- 
.512-1661),  or  the  FAA's  Aviation 
Rulemaking  Advisorv  Committee 
Bulletin  Board  service  (telephone:  1- 
800-FAA-ARAC). 

Internet  users  may  reach  the  FAA's 
webpage  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  Government 
Printing  Office's  webpage  at  http:// 
www.access.gpo.gov/nara  for  access  to 
recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  notice  number  or  docket 
number  of  this  NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRM's 
should  request  from  the  above  office  a 
copy  of  Advisory  Circular  No.  11-2A, 
Notice  of  Proposed  Rulemaking 
Distribution  System,  that  describes  the 
application  procedure. 


I,  Background 

A.  Accident  Involving  Chemical  Oxygen 
Generators 

On  May  11,  1996,  Valujet  flight  592 
crashed  into  an  Everglades  swamp 
shortly  after  takeoff  from  Miami 
International  Airport,  Florida.  Both 
pilots,  the  three  flight  attendants,  and 
all  105  passengers  were  killed.  Before 
the  accident,  the  flight  crew  reported  to 
air  traffic  control  that  it  was 
experiencing  smoke  in  the  cabin  and 
cockpit.  The  evidence  indicates  that  five 
fiberboard  boxes  containing  as  many  as 
144  chemical  oxygen  generators,  most 
with  unexpendeid  oxidizer  cores,  and 
three  aircraft  wheel/tire  assemblies  had 
been  loaded  in  the  fonvard  cargo 
compartment  shortly  before  departure. 
These  items  were  being  shipped  as 
company  material.  Additionally,  some 
passenger  baggage  and  U.S.  mail  were 
loaded  into  the  forward  cargo 
compartment,  which  had  no  fire/smoke 
detection  system  to  alert  the  cockpit 
crew  of  a  fire  within  the  compartment. 
On  August  19.  1997,  the  NTSB  issued 
its  aircraft  accident  report  entitled  "In- 
Flight  Fire  and  Impact  With  Terrain; 
Valujet  Airlines  Flight  592,"  In  that 
report,  the  NTSB  determined  that  one  of 
the  probable  causes  of  the  accident 
resulted  from  a  fire  in  the  airplane's 
Class  D  cargo  compartment  that  was 
initiated  by  the  actuation  of  one  or  more 
of  the  chemical  oxygen  generators  being 
improperly  carried  as  cargo. 

B.  Incidents  Involving  Chemical  Oxygen 
Generators 

In  addition  to  the  Valujet  accident 
discussed  above,  the  FAA  and  the  NTSB 
have  investigated  as  manv  as  20  other 
incidents  involving  chemical  oxygen 
generators,  all  caused  by  either 
undeclared,  improperly  packaged,  or 
mishandled  units.  Fortunatelv,  none  of 
these  incidents  resulted  in  loss  of  life; 
however,  they  show  the  various  ways  in 
which  chemical  oxygen  generators  can 
pose  dangers.  The  NTSB's  August  19, 
1997,  accident  report  on  the  crash  of 
Valujet  flight  592  also  cited  the 
following  incidents: 

(1)  On  August  10,  1986,  an  American 
Trans  Air  McDonnell  Douglas  DC-10- 
40  arrived  without  incident  at  Chicago's 
O'Hare  International  Airport;  however, 
after  the  passengers  and  crew  had 
deplaned,  a  fire  spread  rapidly 
throughout  the  entire  cabin  and 
destroyed  the  airplane.  The  National 
Transportation  Safety  Board  (NTSB) 
concluded  that  the  fire  started  as  a 
result  of  a  mechanic's  improper 
handling  of  a  chemical  oxygen  generator 
inside  a  seatback  that  was  being  shipped 
as  company  material.  (The  NTSB 
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learned  as  a  consequence  of  this 
incident  that  some  air  carriers  were  not 
taking  the  required  precautions  when 
shipping  chemical  oxygen  generators 
and  were  not  aware  that  solid-state 
passenger  supplemental  chemical 
oxygen  generators  were  capable  of 
generating  high  temperatures  and  were 
classified  as  hazardous  materials  when 
carried  as  company  material  in  cargo 
compartments.) 

(2)  On  February  19,  1988,  Eastern 
Airlines  flight  215  carrying  131 
passengers  and  6  crewmembers 
experienced  an  in-flight  fire  but  reached 
its  destination  safely.  A  chemical 
oxygen  generator,  taken  out  by  a  flight 
attendant  while  assisting  a  passenger 
who  was  complaining  of  shortness  of 
breath,  malfunctioned  and  was  laid 
aside  on  the  shelf  of  a  beverage  cart;  it 
was  then  covered  with  a  damp  linen 
napkin  for  cooling.  The  cart,  with  the 
hot  oxygen  generator,  was  later  put  into 
the  forward  galley  and  several  minutes 
later  the  linen  napkin  and  other  material 
in  the  galley  caught  fire.  Flight 
attendants  extinguished  the  fire  with 
halon  fire  extinguishers. 

(3)  On  November  7,  1992,  an  air  cargo 
package  fire  broke  out  at  a  Wilson  UTC, 
Inc.,  freight-forwarder  facility  in  North 
Hollywood,  CA,  where  cargo  was  being 
loaded  into  a  container  that  was  to  have 
been  subsequently  loaded  onto  a  Qantas 
Airways  flight.  The  container  was 
moved  to  a  concrete  area  where  the  fire 
was  extinguished.  The  fire  was  caused 
by  a  chemical  oxygen  generator  being 
shipped  without  proper  papers,  not 
marked  or  labeled  in  accordance  with 
hazardous  materials  regulations,  and  not 
properly  assembled. 

(4)  On  September  24,  1993,  a  burning 
cargo  container  was  unloaded  from  an 
aircraft  at  a  Federal  Express  facility  in 
Oakland.  CA.  As  with  the  Wilson  UTC 
incident  described  above,  a  chemical 
oxygen  generator  had  been  shipped 
without  proper  papers,  not  marked  and 
labeled  in  accordance  with  hazardous 
materials  regulations,  and  not  properly 
assembled. 

(5)  On  October  21.  1994.  a  box 
containing  37  chemical  oxygen 
generators  caught  fire  at  an  Emery 
Worldwide  building  in  Los  Angeles.  CA. 
Once  again,  the  box  of  chemical  oxygen 
generators  was  found  to  have  been 
shipped  without  proper  papers,  not 
properly  marked  and  labeled,  and  not 
properly  assembled  and  packaged. 

(6)  On  January  26,  1996,  an 
undeclared  shipment  of  11  chemical 
oxygen  generators  was  discovered 
during  the  loading  of  an  America  West 
aircraft  in  Las  Vegas,  NV.  A 
maintenance  technician  noticed 
partially  obscured  hazardous  materials 


labels  and  opened  the  package  to 
discover  the  chemical  oxygen 
generators,  packed  at  random,  most  with 
their  actuating  devices  in  the  firing 
position,  one  with  no  retaining  pin 
inserted. 

(7)  On  April  12.  1997,  one  of 
Continental  Airlines'  contract 
maintenance  companies  shipped  seven 
chemical  oxygen  generators  on 
Continental  flight  190.  The  chemical 
oxygen  generators  were  loosely  packed 
in  a  box  containing  a  life  vest  and  their 
percussion  firing  mechanisms  were  in 
the  "disarmed"  position.  The  shipping 
papers  listed  the  contents  of  the  box 
simply  as  "aircraft  parts." 

C.  National  Transportation  Safety  Board 
(NTSB)  Recommendation 

On  May  31.  1996,  the  NTSB  issued 
Recommendation  A-96-29,  which 
stated  that  the  Research  and  Special 
Projects  Administration  (RSPA)  should, 
"in  cooperation  with  the  Federal 
Aviation  Administration,  permanently 
prohibit  the  transportation  of  chemical 
oxygen  generators  as  cargo  on  board  any 
passenger  or  cargo  aircraft  when  the 
generators  have  passed  their  expiration 
dates,  and  the  chemical  core  has  not 
been  depleted."  (Class  I,  Urgent  Action) 

D.  Research  and  Special  Programs 
Administration  (RSPA)  Actions 

On  May  24,  1996,  RSPA  published  an 
interim  final  rule  in  the  Federal 
Register  (61  FR  26418),  which 
temporarily  prohibited  the  offering  for 
transportation  and  the  transportation  of 
chemical  oxygen  generators  as  cargo  in 
passenger-carrying  operations.  The 
RSPA  interim  final  rule  was  adopted  as 
a  final  rule  on  December  30,  1996  (61 
FR  68952),  resulting  in  the  permanent 
ban  on  carrying  chemical  oxygen 
generators  as  cargo  on  all  passenger- 
carrying  operations.  On  the  same  date, 
RSPA  proposed  to  limit  the  carriage  of 
oxidizers,  including  compressed 
oxygen,  to  accessible  locations  on  all- 
cargo  operations,  and  prohibit  such 
oxidizers  from  being  transported  in  all 
passenger-carrying  aircraft  (61  FR 
68955.  Dec.  30.  1996). 

On  June  5,  1997,  RSPA  adopted  a 
more  specific  shipping  description  for 
chemical  oxygen  generators  to  make  it 
easier  for  carriers  to  identify'  these 
devices,  and  also  specified  additional 
packaging  requirements  (see  49  CFR 
171.101  (62  FR  30770-30771,  June  5, 
1997)).  If  a  chemical  oxygen  generator  is 
shipped  with  its  means  of  initiation 
attached,  the  generator  must  incorporate 
at  least  two  positive  means  of 
preventing  unintentional  initiation,  and 
be  classed  and  approved  by  RSPA.  A 
person  who  offers  a  chemical  oxygen 


generator  must:  (1)  Ensure  that  the 
generator  is  offered  in  conformance  with 
the  conditions  of  the  approval;  (2) 
maintain  a  copy  of  the  approval  at  each 
facility  where  the  chemical  oxygen 
generator  is  packaged;  and  (3)  mark  the 
approval  number  on  the  outside  of  the 
package  (see  49  CFR  171.102,  special 
provision  60  (62  FR  30772.  June  5,  1997, 
and  62  FR  34669.  June  27.  1997)).  When 
transported  by  air  (on  all-cargo  aircraft), 
a  chemical  oxygen  generator  must 
conform  to  the  provisions  of  the 
approval  issued  by  RSPA  and  be 
contained  in  a  packaging  prepared  and 
originally  offered  for  transportation  by 
the  approval  holder  (see  49  CFR 
171.102,  special  provision  A51  (62  FR 
30772,  Junes,  1997)). 

On  August  20,  1997.  RSPA  published 
a  Supplemental  Notice  of  Proposed 
Rulemaking  (SNPRM)  (62  FR  44374)  to 
determine  whether  the  proposed 
oxidizer  prohibition  should  extend  to 
Classes  B  and  C  compartments  on 
passenger-carrying  aircraft.  RSPA  also 
proposed  in  the  SNPRM  to  completely 
prohibit  the  carriage  of  chemical  oxygen 
generators  that  have  been  discharged 
("spent")  and  to  prohibit  the  carriage  of 
personal-use  chemical  oxygen 
generators  on  passenger-carrving  aircraft 
(see  also  61  FR  68955,  Dec.  30.  1996). 

E.  Design  of  Cargo  Compartments 
Aboard  Aircraft 

Various  features  incorporated  into  the 
designs  of  cargo  compartments  are 
intended  to  control  or  extinguish  fires 
that  might  occur.  Under  the  Federal 
Aviation  Regulations,  cargo 
compartments  in  transport  categorv- 
aircraft  are  classified  into  five 
categories.  Classes  A,  B,  C.  D,  and  E  (14 
CFR  25.857).  Although  the  FAA  has  not 
classified  cargo  compartments  in  non- 
transport  category  aircraft,  the  FA.^ 
believes  that  the  same  risks  also  apply 
to  compartments  in  non-transport 
category  aircraft  that  share  similar 
design  features.  It  should  be  noted  that 
none  of  the  compartments  are  designed 
to  control  fires  fueled  by  chemical 
oxygen  generators.  In  brief,  the  five 
classes  of  compartments  are  as  follows: 

Class  A  Compartments 

A  Class  A  compartment  is  one  which 
is  easily  accessible  in  flight  and  in 
which  the  presence  of  a  fire  would  be 
easily  discovered  by  a  crewmember. 

Class  B  Compartments 

A  Class  B  compartment  is  one  which 
is  completely  accessible  in  flight  to  a 
crewmember  with  a  hand  held  fire 
extinguisher;  from  which  no  hazardous 
quantities  of  smoke,  flames,  or 
extinguishing  agent  will  enter  any 
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compartment  occupied  by  the  crew  or 
passengers  when  the  compartment  is 
being  accessed;  and  in  which  an 
approved  smoke  detector  or  fire  detector 
system  is  installed. 

Class  C  Compartments 

A  Class  C  compartment  is  not 
accessible  but  has  an  approved  smoke 
detector  or  fire  detector  system,  an 
approved  built-in  fire-extinguishing 
system,  a  means  to  control  ventilation 
and  drafts  so  that  the  extinguishing 
agent  can  control  a  fire  that  starts  within 
the  compartment,  and  a  means  to 
exclude  hazardous  quantities  of  smoke. 
flames  or  extinguishing  agent  from  any 
compartment  occupied  by  crew  pr 
passengers. 

Class  D  Compartments 

A  Class  D  compartment  is  designed  to 

control  ventilation  and  drafts.  The 
compartment  volume  does  not  exceed 
1,000  cubic  feet,  and  there  are  means  to 
exclude  hazardous  quantities  of  smoke, 
flames  or  noxious  gases  from  any 
compartment  occupied  by  crew  or 
passengers.  Its  design  is  intended  to 
confine  and  control  the  severity  of  a  fire 
by  limiting  air  flow.  For  a  compartment 
of  500  cubic  feet  (cu.  ft.)  or  less,  an  air 
flow  of  1500  cu.  ft.  per  hour  (three  air 
exchanges  per  hour)  is  acceptable.  On 
February  17.  1998,  the  FAA  issued  a 
final  rule  (63  FR  8032)  that  requires  that 
compartments  designated  as  Class  D  on 
passenger-carrying  aircraft  used  in  part 
121  operations  meet  fire  detection  and 
suppression  standards  for  Class  C 
compartments,  as  applicable,  by  the 
year  2000.  In  addition,  the  final  rule 
requires  that,  for  all-cargo  part  121 
operations.  Class  D  compartments  meet 
at  least  the  detection  standards  of  Class 
E  compartments. 

Class  E  Compartments 

A  Class  E  compartment  is  found  on 
all-cargo  aircraft,  has  an  approved 
smoke  or  fire  detector  system,  a  means 
to  shut  off  the  ventilating  airfiow,  a 
means  to  exclude  hazardous  quantities 
of  smoke,  fiames  or  noxious  gases  from 
the  flight  crew  compartment,  and 
required  crew  emergency  exits  are 
accessible  under  any  cargo  loading 
condition. 

II.  Today's  Proposed  Action 

The  actions  proposed  in  this  notice, 
in  conjunction  with  RSPA's  actions 
regarding  chemical  oxygen  generators, 
are  responsive  to  the  NTSB's 
recommendations  and  are  based  on 
FAA's  assessment  of  possible  human 
errors  in  identifying  a  device  designed 
as  a  chemical  oxygen  generator  that  is 
charged  versus  one  that  has  never  been 


charged  or  has  been  previously 
discharged.  The  FAA  proposes  to  define 
a  "device  designed  as  a  chemical 
oxygen  generator"  as  a  device  that:  (1) 
Is  charged  with  or  contains  a  chemical 
or  chemicals  that  produce  oxygen  by 
chemical  reaction,  regardless  of  whether 
the  expiration  date  for  the  device  has 
passed;  (2)  has  been  discharged,  and 
thus  has  already  produced  oxygen  by 
chemical  reaction,  regardless  of  whether 
there  is  residue  remaining  in  the  device; 
and  (3)  is  newly  manufactured  but  not 
charged  with  chemicals  for  the 
generation  of  oxygen.  The  FAA  also 
proposes  to  include,  in  14  CFR  119.3. 
the  same  definition  of  chemical  oxygen 
generator  that  is  currently  found  in  14 
CFR  25.1450,  i.e.,  "a  device  which 
produces  oxygen  by  chemical  reaction." 
The  FAA's  definition  differs  slightly 
from  RSPA's.  as  finalized  in  its  May  24, 
1996  interim  final  rule  (61  FR  26418), 
which  defines  an  oxygen  generator 
(chemical)  as  "  a  device  containing 
chemicals  that  upon  activation  release 
o.xygen  as  a  product  of  chemical 
reaction."  Although  worded  slightly 
differently,  the  FAA  does  not  view  these 
definitions  as  being  in  direct  conflict. 
Nevertheless,  the  FAA  requests 
comments  as  to  whether  the  inclusion  of 
the  part  25  definition  of  chemical 
oxygen  generator  in  §  119.3  causes 
confusion  for  air  carriers  and  hazardous 
materials  shippers/offerers. 

The  FAA  is  very  concerned  about  the 
possibility  of  the  packaging  of  a  device 
designed  as  a  chemical  oxygen  generator 
being  mismarked  because  of  the  hazards 
posed  by  such  devices.  In  certain 
circumstances,  devices  designed  as. 
chemical  oxygen  generators  can  initiate 
fires  on  aircraft.  Even  in  cases  where 
they  are  shipped  in. accordance  with  the 
Hazardous  Materials  Regulations 
(HMR's)  (49  CFR  parts  171-180)  and  do 
not  actually  start  a  fire,  their  presence 
may  contribute  to  the  severity  of  a  fire 
by  providing  a  secondary  source  of 
oxygen  not  otherwise  present. 
Therefore,  the  FAA  believes  that  the 
transportation  of  these  items  poses  an 
unacceptable  risk  in  both  domestic  (1) 
passenger-carr>'ing  operations 
conducted  under  14  CFR  parts  91,  121. 
125.  and  135.  and  (2)  all-cargo 
operations  conducted  under  14  CFR 
parts  91,  121.  125,  and  135  when  those 
items  are  transported  in  cargo 
compartments  that  are  not  equipped 
with  fire/smoke  detection  systems.  The 
prohibition  would  not,  however,  extend 
to  those  devices  designed  as  chemical 
oxygen  generators  that  are  installed  in 
an  aircraft  to  conform  with  aircraft  type- 
certification  requirements  or  are  present 
to  conform  with,  or  permitted  to  be 


carried  under.  FAA  operating  rules  for 
a  particular  fiight. 

The  FAA  notes  that  the  proposed 
prohibition  on  the  carriage  of  devices 
designed  as  chemical  oxygen  generators 
would  overlap,  in  some  instances,  with 
RSPA's  final  and  proposed  hazardous 
materials  regulations.  The  FAA  would 
not  charge  a  person  with  the  same 
violation  of  both  FAA's  and  RSPA's 
rules  to  enhance  the  sanction  sought. 
Accordingly,  the  FAA  would  not  seek 
more  than  a  single  civil  penalty  for  any 
one  violation;  however,  there  are 
situations  in  which  two  sanctions  for  a 
violation  might  be  appropriate.  For 
example,  a  violation  might  warrant 
remedial  certificate  suspension  or 
revocation  because  a  certificate  holder's 
qualifications  to  hold  a  certificate  might 
be  at  issue.  At  the  same  time,  a  civil 
penalty  for  that  violation  might  also  be 
warranted. 

A.  Passenger-Carrying  Operations 

The  FAA  proposes  to  ban  the 
transportation  of  any  device  designed  as 
a  chemical  oxygen  generator  aboard 
domestic  passenger-carrying  aircraft 
conducting  operations  under  parts  91, 
121,  125,  and  135  of  the  Federal 
Aviation  Regulations.  The  ban  would 
also  apply  to  any  person  who  carries  or 
acts  in  any  manner  that  could  result  in 
the  carriage  (shipment)  of  devices  that 
are  the  subject  of  the  proposed  ban; 
therefore,  any  person  who  attempts  to 
offer  such  devices  for  carriage  on  board 
a  domestic  aircraft,  even  if  not 
successful,  would  be  in  violation  of  the 
prohibition. 

Devices  designed  as  chemical  oxygen 
generators  can  produce  a  secondary 
source  of  oxygen  not  otherwise  present 
aboard  an  aircraft.  A  fire  in  an  oxygen- 
enriched  environment  increases  the  risk 
that  control  of  the  aircraft  will  be  lost. 
This  may  be  caused  by  damage  to  the 
aircraft's  flight  control  cables,  hydraulic 
systems,  or  electrical  systems.  In 
addition,  compared  to  a  fire  that  is  not 
in  an  oxygen-enriched  environment,  a 
fire  that  is  fed  by  a  secondary  source  of 
oxygen  increases  the  risk  that  the  flames 
and  resultant  toxic  fumes  and  smoke 
will  cause  injuries  or  death.  The  heat 
generated  from  charged  and  activated 
chemical  oxygen  generators,  including 
what  is  sometimes  referred  to  as  "hotel 
oxygen"  or  "executive  emergency 
oxygen  kits."  could  cause  a  fire  to  start 
in  clothing,  paper,  and  other  items  that 
might  be  carried  near  these  devices. 
Even  if  these  devices  do  not  initiate  a 
fire,  they  could  become  involved  in  a 
fire  started  elsewhere  and  feed  the  fire 
with  oxygen. 

The  FAA  believes  that  for  passenger- 
carrying  operations,  the  most  prudent 
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thing  to  do  is  to  ban,  in  the  cabin  and 
in  all  cargo  compartments,  the  carriage 
of  devices  designed  as  chemical  oxygen 
generators.  These  devices  would  be 
banned  in  both  the  cargo  areas  and 
cabins  of  passenger-carrying  aircraft 
operated  under  parts  91.  121,  125,  and 
135  of  the  Federal  Aviation  Regulations, 
unless  those  devices  were  installed  in 
that  aircraft  for  the  aircraft  to  be  in 
conformity  with  aircraft  type- 
certification  or  are  otherwise  permitted 
to  be  carried  under  FAA  operating  rules 
for  that  particular  flight. 

This  proposed  rule  supplements 
RSPA's  December  30,  1997  final  rule  (61 
FR  68952)  prohibiting  chemical  oxygen 
generators  from  being  shipped  as  cargo 
aboard  aircraft  engaged  in  passenger 
operations.  Specifically,  the  proposed 
rule  applies  to  devices  designed  as 
chemical  oxygen  generators;  therefore, 
this  proposed  ban  applies  to  devices 
that  are  newly  manufactured  but  are  not 
charged  with  chemicals  for  the 
generation  of  oxygen.  The  FAA  believes 
that  these  devices  might  be 
manufactured  in  one  location  and 
transported  to  another  location  to  be 
charged.  This  could  lead  to  human 
errors  in  determining  whether  the 
device  designed  as  a  chemical  oxygen 
generator  has  been  charged.  The  FAA 
specifically  requests  comments  on 
whether  these  devices  are  manufactured 
in  one  location,  but  charged  in  another 
location. 

The  proposed  ban  would  also  apply  to 
fully  charged  devices  that  contain  a 
chemical  or  chemicals  that  produce 
oxygen  by  chemical  reaction.  Although 
the  prohibition  of  fully  charged  devices 
is  similar  to  RSPA's  final  prohibition 
(61  FR  68952).  the  FAA  believes  that  it 
is  necessary  to  include  it  in  this 
rulemaking  so  as  to  avoid  the  confusion 
of  an  operator  having  to  consult  two 
different  sets  of  regulations  to  determine 
whether  fully  charged  chemical  oxygen 
generators  are  bamied  from  passenger- 
carrying  operations. 

Tne  FAA's  proposed  ban  also  would 
apply  to  devices  designed  as  chemical 
oxygen  generators  that  have  been 
discharged  and  have  only  some  residue 
remaining  or  have  had  all  of  the 
chemicals  consumed  in  the  generation 
of  oxygen  (spent  chemical  oxygen 
generators)  in  both  passenger-carrying 
and  all-cargo  operations  under  parts  91, 
121,  125,  and  135.  The  FAA  believes 
that  there  would  be  an  increase  in  safety 
by  banning  all  chemical  oxygen 
generators  in  passenger-carrying 
operations,  even  if  those  devices  are 
believed  to  have  been  previously 
discharged.  From  reports  about  the 
Valujet  accident,  it  appears  that  some 
people  might  have  believed  that  the 


chemical  oxygen  generators  had  been 
previously  discharged,  when  in  fact 
they  had  not.  While  it  may  be  true  that 
a  chemical  oxygen  generator  that  has 
been  discharged  does  not  present  an 
actual  fire  or  smoke  threat  to  aviation, 
human  errors  in  assessing  whether  such 
devices  have  been  discharged  can  result 
in  catastrophes.  The  FAA  believes  that 
the  public  interest  in  reducing  the 
possibility  of  this  type  of  human  error, 
which  could  result  in  loss  of  life  and 
property,  outweighs  any  public  or 
private  interest  in  the  transportation  of 
devices  designed  as  chemical  oxygen 
generators  on  passenger-carrying 
operations  conducted  by  air  carriers  and 
other  commercial  operators. 

In  addition  to  the  general  rationale 
provided  above  to  support  the  proposed 
ban  on  the  transportation  of  devices 
designed  as  chemical  oxygen  generators, 
the  FAA  believes  that  there  is  additional 
rationale  to  support  the  ban  in  specific 
classes  of  cargo  compartments  in 
transport-category  aircraft.  Although  the 
FAA  has  not  classified  the  cargo 
compartments  in  non-transport  category 
aircraft,  the  following  discussion  and 
analysis  of  risks  in  Classes  B,  C,  and  D 
cargo  compartments  also  applies  to 
cargo  compartments  in  non-transport 
category  aircraft  that  share  similar 
design  features. 

Concerns  Regarding  Class  B 
Compartments 

One  major  concern  regarding  fires  in 
Class  B  compartments  is  that  the 
supplemental  oxygen  breathing  system 
for  passengers  is  not  designed  to  be  a 
system  that  would  protect  them  from 
smoke  and  fumes.  Instead,  the 
supplemental  oxygen  system  for 
passengers  was  designed  to  provide  a 
combination  of  supplemental  oxygen 
and  ambient  cabin  air  for  use  in 
emergency  depressurization  situations. 
When  passengers  use  the  supplemental 
oxygen  system,  they  continue  to  inhale 
some  amount  of  ambient  air  in  the 
cabin.  Dangerous  or  even  fatal  levels  of 
smoke  and  fumes  are  more  likely  to 
develop  when  a  fire  is  fed  by  a 
secondary  source  of  oxygen,  and  would 
be  inhaled  by  passengers  in  such  a 
situation.  Thus,  a  fire  fed  by  a  secondary 
source  of  oxygen  creates  additional 
smoke  and  fume  risks  to  passengers  that 
would  not  otherwise  be  present  in  fires 
that  are  not  fed  by  a  secondary  source 
of  oxygen. 

Another  problem  is  that,  although  all 
areas  of  the  Class  B  compartment  must 
be  accessible  to  the  contents  of  a  hand- 
held fire  extinguisher,  devices  designed 
as  chemical  oxygen  generators  in  such 
compartments  may  not  be  readily 
accessible  and  easily  removed  from  the 


location  of  the  fire.  In  other  words,  in 
a  Class  B  compartment  the  crewmember 
might  not  be  able  to  quickly  remove  a 
device  designed  as  a  chemical  oxygen 
generator  from  the  fire  area  because  of 
its  size,  weight,  or  location.  Even  if  a 
halon  or  water  fire  extinguisher  is 
present,  it  may  not  have  a  sufficient 
quantity  of  halon  or  water  to  extinguish 
a  fire  that  continues  to  re-ignite  because 
it  is  being  fed  by  a  secondary  source  of 
oxygen. 

Concerns  Regarding  Class  C 
Compartments 

Like  Class  B  compartments,  Class  C 
compartments  may  not  adequately 
protect  passengers  if  an  oxygen-fed  fire 
exists.  The  current  means  of 
suppression  in  Class  C  compartments  is 
halon.  Halon.  however,  will  not  always 
suppress  an  oxygen-fed  fire,  and  thus 
the  FAA  believes  it  would  be  in  the 
public  interest  to  ban  devices  designed 
as  chemical  oxygen  generators  from 
Class  C  compartments.  Additionally, 
unlike  a  Class  B  compartment  that  a 
crewmember  can  enter,  a  Class  C 
compartment  is  not  accessible  to 
crewmembers.  While  the  design  of  a 
Class  C  cargo  compartment  can  be  very 
effective  in  fighting  most  types  of  fires, 
the  FAA  believes  that  oxygen-fed  fires 
present  an  unacceptable  risk  in  this 
environment  since  a  crewmember 
cannot  remove  a  device  designed  as  a 
chemical  oxygen  generator  from  the  area 
of  the  fire. 

Concerns  Regarding  Class  D 
Compartments 

Class  D  cargo  compartments  have  the 
same  problems  as  Class  B  and  Class  C 
compartments.  In  addition,  smoke  and 
fire  detection  devices  are  not  required  in 
Class  D  compartments.  The  first 
indication  of  a  fire  is  generally  in  the 
form  of  smoke  or  fumes  entering  the 
cabin  or  the  flight  deck.  Another  initial 
indication  might  be  that  the  passengers 
or  crew  realize  that  the  passenger 
compartment  floor  has  become  hot.  By 
the  time  the  flight  crew  realizes  that 
there  might  be  a  fire  in  the  Class  D 
compartment,  it  may  be  too  late  to  save 
the  aircraft  by  making  an  emergency 
landing.  Also,  the  crew  cannot  take 
direct  firefighting  measures  against  a 
fire  in  a  Class  D  compartment.  Even 
indirect  firefighting  measures,  such  as 
attempting  to  starve  the  fire  of  oxygen 
by  depressurizing  the  aircraft,  will  not 
be  effective  if  a  fully  charged  device 
designed  as  a  chemical  oxygen  generator 
is  involved  in  the  fire.  Ultimately  the 
safety  of  the  flight  depends  on  the 
actions  of  the  crew,  and  time  is  of  the 
essence.  Since  entry  into  a  Class  D 
compartment  is  not  possible,  and 
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depressurization  of  the  cabin  with 
passengers  is  impractical,  the  only  way 
the  crew  could  save  the  aircraft  would 
be  to  land  it  as  soon  as  possible,  and 
their  ability  to  do  so  would  depend  on 
the  availability  of  a  suitable  landing  site. 

B  All-Cargo  Operations 

The  FAA  is  also  proposing  to  ban  the 
transportation  of  any  device  designed  as 
a  chemical  oxygen  generator  in 
domestic,  "all-cargo  operations"  (as 
defined  in  14  CFR  119.3)  conducted 
under  parts  91,  121,  125,  and  135  of  the 
Federal  Aviation  Regulations,  with 
limited  exceptions.  The  ban  would 
apply  to  any  person  who  carries  or  acts 
in  any  manner  that  would  result  in  the 
carriage  (shipment)  of  devices  that  are 
the  subject  of  the  proposed  ban.  Much 
of  the  analysis  of  the  potential  dangers 
of  shipping  devices  designed  as 
chemical  oxygen  generators  and  the 
possibility  of  human  error  in  passenger- 
carrying  operations  also  apply  to  all- 
cargo  operations.  Transport -category 
aircraft  used  in  all-cargo  operations 
often  have  Class  E  compartments  that 
are  not  found  in  passenger-carrying, 
transport-category  aircraft. 

Exception  To  Allow  for  the 
Transportation  of  Chemical  Oxygen 
Generators  in  All-Cargo  Operations 

The  FAA  is  proposing  to  allow  all- 
cargo  operators  under  14  CFR  parts  91, 
121.  125  and  135  to  carry  unexpired 
chemical  oxygen  generators  under 
certain  circumstances  in  both  transport 
and  non-transport  category  aircraft.  This 
exception  to  the  general  prohibition 
would  not,  however,  permit  the  carriage 
of  those  devices  designed  as  chemical 
oxygen  generators  that  have  previously 
been  discharged  or  those  that  are  newly 
manufactured  but  are  not  charged  for 
the  generation  of  oxygen.  Further,  a 
chemical  oxygen  generator  that  has 
passed  its  expiration  (i.e.,  time-in- 
service)  date  is  not  eligible  for  the 
exception,  and  thus  cannot  be  carried  as 
cargo  in  an  all-cargo  operation.  Neither 
the  F.A.A  nor  RSPA  specify  the 
expiration  date  for  such  chemical 
oxygen  generators  in  their  regulations. 
Rather,  the  expiration  date  is 
established  through  the  aircraft 
certification  process  and  then 
incorporated  into  an  operator's  aircraft 
inspection  program  or,  in  the  case  of  an 
air  carrier  with  a  continuous 
airworthiness  maintenance  program, 
incorporated  into  its  maintenance  time 
limitations. 

This  proposed  exception  differs  from 
RSPAs  December  30,  1996  final  rule, 
which  would  allow  the  carriage  of 
chemical  oxygen  generators  aboard 
aircraft  used  in  all-cargo  operations. 


regardless  of  the  expiration  date  on  the 
generators.  This  is  because  RSPA  views 
any  chemical  oxygen  generators, 
whether  expired  or  unexpired,  as  having 
the  same  inherent  risk.  The  FAA 
believes,  however,  that  a  human 
performance  problem  exists  that  makes 
the  distinction  between  expired  and 
unexpired  generators  important.  The 
FAA  is  concerned  that  an  individual 
may  mistakenly  believe  that  an 
"expired"  chemical  oxygen  generator  is, 
in  effect,  no  longer  a  hazard,  and  thus 
can  be  shipped  without  any  of  the 
safeguards  imposed  by  the  HMR's. 
Therefore,  to  avoid  such  a  mistake,  the 
FAA  proposes  to  ban  the  shipment  of 
"expired"  chemical  oxygen  generators 
aboard  both  passenger  and  all-cargo 
operations.  Accordingly,  if  Finalized,  a 
person  would  be  in  violation  of  FAA's 
prohibition  if  he  or  she  offered 
"expired"  chemical  oxygen  generators 
for  carriage  aboard  a  domestic  all-cargo 
aircraft,  notwithstanding  the  fact  that 
RSPA's  rules  permit  such  carriage.  The 
FAA  specifically  requests  comment  on 
whether  the  proposed  ban  on  air 
shipment  of  "expired"  chemical  oxygen 
generators  would  negatively  impact  all- 
cargo  operations. 

Tne  proposed  exception  for  domestic 
all-cargo  operations  is  therefore  limited 
to  the  carriage  of  unexpired  chemical 
oxygen  generators  (i.e.,  those  that  are 
charged  but  whose  expiration  dates 
have  not  yet  passed),  provided  that  the 
generators  are:  (1)  Originally  prepared 
and  offered  for  transportation  by  a  RSPA 
Special  Provision  60  approval  holder 
(49  CFR  172.102(c));  (2)  labeled  and 
loaded  in  accordance  with  the  HMRs 
(49  CFR  parts  171-180);  (3)  separated 
from  other  cargo  before  flight;  and  (4) 
restricted  to  the  quantity  limits 
specified  in  the  HMR's. 

The  FAA  believes  that  the  proposed 
exception  to  the  ban  in  all-cargo 
operations  strikes  the  appropriate  safety 
balance  for  the  following  reasons:  (1) 
requiring  packaging  by  a  RSPA  Special 
Provision  60  approval  holder,  as  well  as 
compliance  with  the  HMR  labeling  and 
loading  requirements  for  chemical 
oxygen  generators  would  reduce  the 
likelihood  that  accidental  activation 
would  occur;  (2)  the  separation 
requirement,  which  is  broader  in  scope 
than  RSPA's  separation  requirement, 
would  reduce  the  likelihood  that  such 
generators  are  placed  beside 
incompatible  hazardous  materials,  as 
well  as  other  cargo;  and  (3)  the  quantity 
limitation  would  ensure  that  excess 
carriage  of  these  devices  on  any  one 
flight  does  not  occur.  RSPA's 
regulations  provide  physical  and 
performance  standards  for  segregating 
certain  incompatible  materials, 


including  oxidizing  substances,  from 
other  hazardous  materials  on  aircraft  (49 
CFR  175.78).  FAA's  proposal  is  broader 
in  scope,  however,  in  that  devices 
designed  as  chemical  oxygen  generators 
would  have  to  be  separated  from  all 
other  cargo  before  flight,  not  just  other 
incompatible  hazardous  materials.  The 
FAA  specifically  requests  comments  on 
this  approach. 

The  FAA  recognizes  that  the  crew  in 
an  all-cargo  part  121  operation  would 
have  access  to  protective  breathing 
equipment  (PBE)  (both  smoke  and  fume 
and  firefighting),  which  would  enable 
them  to  function  and  survive  in  a  fire, 
smoke  and  toxic  fume  environment  for 
a  longer  period  than  the  crew  in  a  part 
135  operation.  This  is  because  part  135 
operators  are  not  required  to  have  PBE 
aboard  an  aircraft.  Therefore,  the  FAA 
may  consider,  for  a  future  rulemaking, 
the  extent  to  which  PBE,  such  as  smoke 
and  fume  PBE,  should  be  required  for 
part  135  operators  transporting  certain 
hazardous  cargo. 

The  FAA  requests  comment  on 
whether  it  would  be  helpful  if  both 
RSPA  and  FAA  were  to  provide  cross- 
references  to  each  other's  respective 
regulations  as  they  pertain  to  devices 
designed  as  chemical  oxygen  generators. 
Such  cross-referencing  would  serve  to 
notify  all  hazardous  materials  shippers/ 
offerors  as  well  as  aircraft  operators  that 
they  must  comply  with  both  FAA  and 
RSPA  regulations  when  shipping 
devices  designed  as  chemical  oxygen 
generators.  The  FAA  also  requests 
comment  on  how  best  to  inform  foreign 
shippers  of  the  FAA  restrictions  on  the 
carriage  of  devices  designed  as  chemical 
oxygen  generators  on  aircraft  operated 
under  parts  91.  121.  125  and  135  of  the 
Federal  Aviation  Regulations. 

III.  Exceptions  for  Materials  and 
Devices  That  Are  Required  Parts  of  the 
Aircraft  or  That  Are  Otherwise 
Required  or  Permitted  To  Be  Carried 
Under  FAA  Operating  Rules 

The  FAA  believes  that  oxygen  devices 
required  to  be  in  aircraft  as  specified  in 
the  FAA's  certification  and  operating 
rules  are  safe,  as  they  are  maintained  in 
accordance  with  approved  maintenance 
and  airworthiness  programs,  and  are 
essential  for  the  safety  of  the  crew  and 
passengers.  Therefore,  devices  designed 
as  chemical  oxygen  generators  that  are 
installed  in  aircraft  to  conform  with 
aircraft  type-certification  requirements, 
or  are  present  to  conform  with,  or 
permitted  to  be  carried  under,  FAA 
operating  rules  for  that  particular  fiight 
are  exempt  from  the  proposed  ban.  This 
exception  for  the  carriage  of  devices 
designed  as  chemical  oxygen  generators 
under  the  FAA  operating  rules  is 
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limited  to  those  items  that  are  required 
for  the  particular  operation  flown,  so  as 
to  preclude  operators  from  pre- 
positioning  such  devices  in 
circumvention  of  the  prohibition. 

IV.  Economic  Summary 

Proposed  and  final  rule  changes  to 
Federal  regulations  must  undergo 
several  economic  analyses.  First, 
Executive  Order  12866  directs  that  each 
Federal  agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  the  proposed 
rule  would  generate  benefits  that  justify 
its  costs  and  is  not  an  economically 
significant  regulatory  action  as  defined 
in  Executive  Order  12866;  however,  it  is 
considered  significant  under  the 
Executive  Order  and  DOT  Order  2100.5, 
Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations,  because  of  the  public 
interest  involved.  The  FAA  certifies  that 
this  proposed  rule,  if  adopted,  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  because  almost  no  newly 
manufactured  devices  designed  as 
chemical  oxygen  generators  are 
expected  to  be  transported  by  air.  The 
FAA  also  certifies  that  this  proposed 
rule,  if  adopted,  will  not  constitute  a 
barrier  to  international  trade  and  does 
not  contain  any  Federal 
intergovernmental  or  private  sector 
mandates;  therefore,  the  requirements  of 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply.  The 
Office  of  Management  and  Budget 
(OMB)  has  reviewed  this  rule  under 
Executive  Order  12866. 

Overview 

This  proposed  rule  would  ban,  in 
certain  aircraft,  the  transportation  of 
devices  designed  to  chemically  generate 
oxygen,  including  devices  that  have 
been  discharged  and  newly 
manufactured  devices  that  have  not  yet 
been  charged  for  the  generation  of 
oxygen. 

For  the  following  reasons,  a  shortened 
regulatory  evaluation  will  be  prepared 
for  this  proposed  rule,  which  will  serve 
as  both  the  summary  and  full  regulatory 
evaluation.  All  but  one  of  the 
requirements  of  this  proposed  rule  have 


been  covered  and  analyzed  by  the 
regulatory  evaluation  prepared  for 
RSPA's  supplemental  notice  of 
proposed  rulemaking  (SNPRM)  (62  FR 
44374,  Aug.  20,  1997).  A  copy  of  the  full 
regulatory  evaluation  for  that  SNPRM  is 
included  in  the  docket  for  this  proposed 
rule.  The  one  requirement  not  covered 
by  RSPA's  SNPRM  represents  the 
proposed  ban  for  newly  manufactured 
devices  that  have  not  yet  been  charged 
for  the  generation  of  oxygen.  That  is, 
this  proposed  rule  includes  the  ban  for 
newly  manufactured  devices.  Since 
these  newly  manufactured  devices  have 
little  or  no  economic  value  and  are  not 
considered  to  be  time-critical,  thev  are 
not  expected  to  be  shipped  by  air.  Thus, 
little  or  no  costs  (quantitative  or 
qualitative)  are  expected  to  be  imposed 
on  the  U.S.  aviation  community.  These 
newly  manufactured  devices  are 
expected  to  generate  only  qualitative 
safety  benefits  (such  benefits  will  be 
discussed  in  more  detail  below  in  the 
benefits  section).  Therefore,  it  is  for  this 
reason  that  the  evaluation  for  this 
proposed  rule  will  only  focus  on  the 
potential  costs  and  benefits  associated 
with  banning  the  newly  manufactured 
devices  on  aircraft  operators  conducting 
their  operations  under  parts  91.  121, 
125,  and  135. 

Costs 

The  FAA  has  determined  that  this 
proposed  rule  would  not  impose  any 
additional  costs  on  the  U.S.  aviation 
community.  Based  on  conversations 
with  industry  and  FAA  technical 
personnel,  it  is  unlikely  that  the  newly 
manufactured  devices  would  be  shipped 
by  air  because  they  have  little  or  no 
economic  value.  Oxygen  generators  go 
through  several  stages  of  processing 
before  becoming  a  fully  functional  and 
valued  commodity.  Because  they  are 
shipped  in  large  quantities  and  not 
considered  to  be  time-critical,  newly 
manufactured  devices  are  likely  to  be 
shipped  by  rail  and  truck  to  the  final 
processing  plant(s)  for  future  use  as 
oxygen  generators.  While  the  FAA 
believes  this  cost  assessment  to  be 
reasonably  accurate,  there  is  still  a  small 
element  of  uncertainty  about  coverage  of 
all  of  the  potential  costs  associated  with 
newly  manufactured  devices.  As  the 
result  of  this  uncertainty,  the  FAA 
solicits  comments  from  the  aviation 
community  as  to  accuracy  of  this 
assessment.  The  FAA  requests  that 
comments  be  as  detailed  as  possible  and 
cite  or  include  supporting 
documentation. 

Benefits 

This  proposed  rule  is  considered  to  be 
complementary  to  RSPA's  SNPRM  and 


would  generate  potential  qualitative 
benefits  bv  ensuring  that  the  enhanced 
safety  benefits  of  RSPA's  SNPRM  would 
be  fully  realized.  This  task  would  be 
accomplished  by  reducing  the  risk  of 
human  error  in  recognizing  whether 
such  a  device  is  charged  or  has  been 
charged,  and  which  could,  if 
inadvertently  transported  aboard  an 
airplane  when  charged,  initiate  or 
provide  a  secondary  source  of  oxygen  to 
fuel  a  fire.  While  the  chance  of  newly 
manufactured  devices  being  shipped  bv 
air  is  small,  it  still  could  happen  in  the 
absence  of  this  proposed  ban. 
Regardless  of  how  small  the  likelihood 
may  be,  this  proposed  ban  would  ensure 
that  newly  manufactured  devices  would 
not  be  shipped  by  air;  thus,  this  action 
would  further  reduce  the  chance  of 
mislabeling  of  oxygen  generators  due  to 
human  error. 

V.  Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  burdened  by  government 
regulations.  The  RFA  requires  agencies 
to  review  rules  that  may  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 

In  terms  of  regulatory  flexibility,  the 
FAA  has  determined  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated 
previously  in  the  cost  section  of  this 
evaluation,  the  proposed  rule  is  not 
expected  to  impose  any  compliance 
costs  on  those  aircraft  operators 
operating  under  parts  91.  121,  125.  and 
135. 

VI.  International  Trade  Impact 
Assessment 

In  accordance  with  the  Office  of 
Management  and  Budget's 
memorandum  dated  March  1983. 
federal  agencies  engaged  in  rulemaking 
activities  are  required  to  assess  the 
effects  of  regulatory  changes  on 
international  trade.  The  FAA  finds  that 
the  proposed  rule  would  not  have  a 
detrimental  impact  on  the  trade 
opportunities  for  either  U.S.  firms 
conducting  business  abroad  or  foreign 
firms  conducting  business  in  the  United 
States.  This  assessment  is  based  on  the 
belief  that  the  proposed  rule  would  not 
impose  any  costs  on  potentially 
impacted  aircraft  operators. 

VII.  Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22.  1995. 
requires  each  federal  agency,  to  the 
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extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  bv  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  S 100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  vear.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a).  requires  the  federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  federal  agency 
regulation  that  will  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act.  2  U.S.C.  1533.  which 
supplements  section  204(a).  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any.  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals.  This  proposed  rule 
does  not  contain  any  federal 
intergovernmental  mandates.  However, 
it  does  contain  a  private  sector  mandate. 
Since  expenditures  by  the  private  sector 
will  not  exceed  SlOO  million  annually, 
because  little  or  no  costs  are  imposed  by 
this  proposed  rule,  the  requirements  of 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

VIII.  Federalism  Implications 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  proposal  would  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment. 

IX.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  there  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule. 

X.  International  Compatibility 

The  FAA  has  reviewed  corresponding 
International  Civil  Aviation 
Organization  international  rules  and 


Joint  Aviation  Authorities  rules  and  has 
identified  no  conflicts  between  these 
proposed  amendments  and  the  foreign 
requirements  and  prohibitions. 
Moreover,  these  proposed  rules,  if 
adopted,  will  not  apply  to  foreign 
operators.  Nonetheless,  the  FAA  seeks 
comment  on  whether  there  are  any 
differences  between  the  proposed  rules 
and  any  corresponding  ICAO  standards. 

XI.  Regulations  Affecting  Intrastate 
Aviation  in  Alaska 

Section  1205  of  the  Federal  Aviation 
Reauthorization  Act  of  1996  (110  Stat. 
3213)  requires  the  Administrator,  when 
modifying  14  CFR  in  a  manner  affecting 
intrastate  aviation  in  Alaska,  to  consider 
the  extent  to  which  Alaska  is  not  served 
by  transportation  modes  other  than 
aviation,  and  to  establish  such 
regulatory  distinctions  as  he  or  she 
considers  appropriate.  Because  this 
proposed  rule  would  apply  to  the 
operation  of  both  transport  and  non- 
transport  category  airplanes  under  14 
CFR  parts  91,  12i.  125,  and  135,  it 
could,  if  adopted,  affect  intrastate 
aviation  in  Alaska.  The  FAA  therefore 
specifically  requests  comments  on 
whether  there  is  justification  for 
applying  the  proposed  rule  differently 
to  intrastate  operations  in  Alaska. 

List  of  Subjects 

14  CFR  Part  91 

Aircraft,  Airmen,  Aviation  Safety. 

14  CFR  Part  119 

Administrative  practice  and 
procedure.  Air  carriers.  Aircraft, 
Aviation  safety.  Charter  flights. 
Reporting  and  recordkeeping 
requirements. 

1 4  CFR  Part  121 

Air  carriers.  Aircraft,  Airmen, 
.■\viation  safety. 

14  CFR  Part  125 

Aircraft.  Airmen,  Aviation  safety. 
14  CFR  Part  133 

Air  taxis,  Aircraft.  Aviation  safety. 
The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  the  Federal  Aviation 
Regulations  (14  CFR  parts  91,  119.  121, 
125.  and  135)  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  for  part  91  continues 
to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1155.  40103, 
40113,  40r20,  44101.  44111.  44701.  44712, 


44715.  44716.  44717.  44722.  46306.  46313. 
46316,  46504,  46506,  46507,  47122.  47508, 
47528,  47531 ,  articles  12  and  29  of  the 
Convention  on  International  Civil  Aviation 
(62  Stat.  1180). 

2.  Amend  §91.1  by  adding  paragraph 
(c)  to  read  as  follows: 

§91.1     Applicability. 

***** 

(c)  Each  person  who  carries,  or  acts  in 
any  manner  that  would  result  in  the 
carriage  of,  a  device  designed  as  a 
chemical  oxygen  generator  is  required  to 
comply  with  the  prohibitions  in  §91.20 
of  this  part. 

3.  Section  91.20  is  added  to  read  as 
follows: 

§  91 .20    Prohibitions  on  the  carriage  of 
devices  designed  as  chemical  oxygen 
generators. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  no  person 
may  carry,  or  act  in  any  manner  that 
could  result  in  the  carriage  of  a  device 
designed  as  a  chemical  oxygen 
generator,  as  defined  in  paragraph  (d)  of 
this  section.  This  section  is  not  intended 
to  affect  a  person's  obligation  to  comply 
with  49  CFR  172.101  and  173.21. 

(b)  For  all-cargo  operations,  an 
unexpired  chemical  oxygen  generator 
may  be  transported  if  it  is  originally 
prepared  and  offered  for  transportation 
by  a  RSPA  Special  Provision  60 
approval  holder  (49  CFR  172.102(c)), 
and  in  accordance  with  the  labeling  and 
loading  requirements  of  the  Hazardous 
Materials  Regulations  (49  CFR  parts  171 
through  180),  provided — 

(1)  It  is  located  in  a  Class  B  or  E  cargo 
compartment,  or  a  compartment  that  is 
equipped  with  a  fire/smoke  detection 
system; 

(2)  It  is  separated  from  other  cargo 
before  flight;  and 

(3)  The  quantity  carried  does  not 
exceed  the  quantity  limits  specified  in 
the  Hazardous  Materials  Regulations  (49 
CFR  parts  171  through  180). 

(c)  This  section  does  not  apply  to 
chemical  oxygen  generators  that  are 
installed  to  meet  aircraft  certification 
requirements  or  are  carried  to  meet 
other  requirements  of  this  part  for  that 
particular  flight. 

(d)  For  purposes  of  this  section,  a 
"device  designed  as  a  chemical  oxygen 
generator"  includes — 

(1)  A  device  that  is  charged  with  or 
contains  a  chemical  or  chemicals  that 
produce  oxygen  by  chemical  reaction, 
regardless  of  whether  the  expiration 
date  for  the  device  has  passed; 

(2)  A  device  that  has  oeen  discharged 
and  thus  has  already  produced  oxygen 
by  chemical  reaction,  regardless  of 
whether  there  is  residue  remaining  in 
the  device;  and 
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(3)  A  device  that  is  newly 
manufactured  but  not  charged  with 
chemicals  for  the  generation  of  oxygen. 

PART  119— CERTIFICATION:  AIR 
CARRIERS  AND  COMMERCIAL 
OPERATORS 

1.  The  authority  for  part  119 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1153.  40101. 
40102.  40103.  40113,  44105,  44106,  44111. 
44701-44717,  44722,  44901.  44903,  44904. 
44906,  44912,  44914.  44936.  44938.  46103. 
46105. 

2.  Section  119.3  is  amended  by 
adding  the  following  definition  in 
alphabetical  order: 

§119.3     Definitions. 

***** 

Chemical  oxygen  generator  means  a 
device  that  produces  oxygen  by 
chemical  reaction. 


PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  40119. 
44101. 44701-^4702, 44705.  44709-44711, 
44713. 44716-44717, 44722.  44901,  44903- 
44904.  44912,  46105. 

2.  Amend  §  121.1  by  adding 
paragraph  (g)  to  read  as  follows: 

§121.1     Applicability. 

***** 

(g)  Each  person  who  carries,  or  acts  in 
any  manner  that  would  result  in  the 
carriage  of,  a  device  designed  as  a 
chemical  oxygen  generator  is  required  to 
comply  with  the  prohibitions  in 
§121.540. 

3.  Section  121.540  is  added  to  read  as 
follows: 

§  1 21 .540    Prohibitions  on  the  carriage  of 
devices  designed  as  chemical  oxygen 
generators. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  no  person 
may  carry,  or  act  in  any  manner  that 
could  result  in  the  carriage  of,  a  device 
designed  as  a  chemical  oxygen 
generator,  as  defined  in  paragraph  (d)  of 
this  section.  This  section  is  not  intended 
to  affect  a  person's  obligation  to  complv 
with  49  CFR  172.101  and  173.21. 

(b)  For  all'cargo  operations,  an 
unexpired  chemical  oxygen  generator 
may  be  transported  if  it  is  originally 
prepared  and  offered  for  transportation 
by  a  RSFA  Special  Provision  60 
approval  holder  (49  CFR  172.102(c))  , 
and  in  accordance  with  the  labeling  and 
loading  requirements  of  the  Hazardous 


Materials  Regulations  (49  CFR  parts  171 
through  180),  provided — 

(1)  It  is  located  in  a  Class  B  or  E  cargo 
compartment,  or  a  compartment  that  is 
equipped  with  a  fire/smoke  detection 
system; 

(2)  It  is  separated  from  other  cargo 
before  flight;  and 

(3)  The  quantity  carried  does  not 
exceed  the  quantity  limits  specified  in 
the  Hazardous  Materials  Regulations  (49 
CFR  parts  171  through  180). 

(c)  This  section  does  not  apply  to 
chemical  oxygen  generators  that  are 
installed  to  meet  aircraft  certification 
requirements  or  are  carried  to  meet 
other  requirements  of  this  part  for  that 
particular  flight. 

(d)  For  purposes  of  this  section,  a 
"device  designed  as  a  chemical  oxygen 
generator"  includes — 

(1)  A  device  that  is  charged  with  or 
contains  a  chemical  or  chemicals  that 
produce  oxygen  by  chemical  reaction, 
regardless  of  whether  the  expiration 
date  for  the  device  has  passed; 

(2)  A  device  that  has  been  discharged 
and  thus  has  already  produced  oxygen 
by  chemical  reaction,  regardless  of 
whether  there  is  residue  remaining  in 
the  device;  and 

(3)  A  device  that  is  newly 
manufactured  but  not  charged  with 
chemicals  for  the  generation  of  oxygen. 

PART  125— CERTIFICATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE 

1.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  106(g).  40113,  44701- 
44702. 44705,  44710-i4711.  44713.  44716- 
44717,  44722. 

2.  Amend  §  125.1  by  adding 
paragraph  (d)  to  read  as  follows: 

§125.1     Applicability. 

***** 

(d)  Each  person  who  carries,  or  acts  in 
any  manner  that  would  result  in  the 
carriage  of.  a  device  designed  as  a 
chemical  oxygen  generator  is  required  to 
comply  with  the  prohibitions  in 
§125.335. 

3.  Section  125.335  is  added  to  read  as 
follows: 

§  125.335    Prohibitions  on  the  carriage  of 
oxidizers  and  devices  designed  as  or  used 
for  the  generation  of  oxygen. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  no  person 
may  carry,  or  act  in  any  manner  that 
could  result  in  the  carriage  of.  a  device 
designed  as  a  chemical  oxygen  generator 


as  defined  in  paragraph  (d)  of  this 
section.  This  section  is  not  intended  to 
affect  a  person's  obligation  to  complv 
with  49  CFR  172.101  and  173.21. 
(h)  For  all-cargo  operations,  an 
unexpired  chemical  oxygen  generator 
may  be  transported  if  it  is  originally 
prepared  and  offered  for  transportation 
bv  a  RSPA  Special  Provision  60 
approval  holder  (49  CFR  172.102(c))  . 
and  in  accordance  with  the  labeling  and 
loading  requirements  of  the  Hazardous 
Materials  Regulations  (49  CFR  parts  171 
through  180).  provided — 

(1)  It  is  located  in  a  Class  B  or  E  cargo 
compartment,  or  a  compartment  that  is 
equipped  with  a  fire/smoke  detection  — 
system. 

(2)  It  is  separated  from  other  cargo 
before  flight;  and 

(3)  The  quantitv  does  not  exceed  the 
quantity  limits  specified  m  the 
Hazardous  Materials  Regulations  (49 
CFR  parts  171  through  180) 

(c)  This  section  does  not  apply  to 
chemical  oxygen  generators  that  are 
installed  to  meet  aircraft  certification 
requirements  or  are  carried  to  meet 
other  requirements  of  this  part  for  that 
particular  flight. 

(d)  For  purposes  of  this  section,  a 
"device  designed  as  a  chemical  oxygen 
generator"  includes — 

(1)  A  device  that  is  charged  with  or 
contains  a  chemical  or  chemicals  that 
produce  oxygen  by  chemical  reaction, 
regardless  of  whether  the  expiration 
date  for  the  device  has  passed; 

(2)  A  device  that  has  been  discharged 
and  thus  has  already  produced  oxygen 
bv  chemical  reaction  regardless  of 
whether  there  is  residue  remaining  in 
the  device;  and 

(3)  A  device  that  is  newly 
manufactured  but  not  charged  with 
chemicals  for  the  generation  of  oxygen. 

PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON-DEMAND  OPERATIONS 

1.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701- 
44702,  44705, 44709. 44711-44713. 44715- 

44717. 44722 

2.  .Amend  i?  135.1  by  adding 
paragraph  (e)  to  read  as  follows: 

§135.1     Applicability. 

***** 

(e)  Each  person  who  carries,  or  acts  in 
anv  manner  that  would  result  in  the 
carriage  of.  a  device  designed  as  a 
chemical  oxygen  generator  is  required  to 
complv  with  the  prohibitions  in 
§135.88. 

3.  Section  135.88  is  added  to  read  as 
follows: 


45920 


Federal  Register /Vol. 


63.  No.   166 /Thursday,  August  27,  1998 /Proposed  Rules 


§  1 35.88    Prohibitions  on  the  carriage  of 
devices  designed  as  chemical  oxygen 
generators. 

(a]  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  no  person 
mav  carry,  or  act  rn  any  manner  that 
would  result  in  the  carriage  of.  a  device 
designed  as  a  chemical  oxygen  generator 
as  defined  in  paragraph  (d)  of  this 
section.  This  section  is  not  intended  to 
affect  a  person's  obligation  to  complv 
with  49  CFR  172.101  and  173.21. 

(b)  For  all-cargo  operations,  an 
unexpired  chemical  oxygen  generator 
may  be  transported  if  it  is  originally 
prepared  and  offered  for  transportation 
bv  a  RSPA  Special  Provision  HO 
approval  holder  (49  CFR  172.102(cJ)  . 
and  in  accordance  with  the  labeling  and 
loading  requirements  of  the  Hazardous 


Materials  Regulations  (49  CFR  parts  171 
through  180),  provided — 

(li  It  is  located  in  a  Class  B  or  E  cargo 
compartment  or  a  compartment  that  is 
equipped  with  a  fire/smoke  detection 
system: 

(2)  It  is  separated  from  other  cargo 
before  flight;  and 

(3)  The  quantity  carried  does  not 
exceed  the  quantity  limits  specified  in 
the  Hazardous  Materials  Regulations  (49 
CFR  parts  171  through  180). 

(c)  This  section  does  not  apply  to 
chemical  oxygen  generators  that  are 
installed  to  meet  aircraft  certification 
requirements  or  are  carried  to  meet 
other  requirements  of  this  part  for  that 
particular  flight. 

(d)  For  purposes  of  this  section,  a 
"device  designed  as  a  chemical  oxygen 
generator"  includes — 


(1)  A  device  that  is  charged  with  or 
contains  a  chemical  or  chemicals  that 
produc;e  oxygen  by  chemical  reaction, 
regardless  of  whether  the  expiration 
date  for  the  device  has  passed; 

(2)  A  device  that  has  been  discharged 
and  thus  has  already  produced  oxygen 
by  chemical  reaction,  regardless  of 
whether  there  is  residue  remaining  in 
the  device;  and 

(3)  A  device  that  is  newly 
manufactured  but  not  charged  with 
chemicals  for  the  generation  of  oxygen. 

Issued  in  Washington,  E)C  on  August  21, 
1998. 

Richard  O.  Gordon, 

Acting  Director.  Flight  Standards  Senire. 
|FR  Doc.  98-23010  Filed  8-26-98:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  9a-045N] 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Food  and  Drug  Administration 
[Docket  No.  97N-0074] 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[Docket  No.  OPP-00550;  FRL-6019-9] 

President's  National  Food  Safety 
Initiative 

AGENCY;  Food  Safety  and  Inspection 
Service,  USDA;  Research,  Education. 
and  Economics,  L'SDA;  Centers  for 
Disease  Control  and  Prevention,  HHS; 
Food  and  Dru^  Administration,  HHS; 
Environmental  Protection  Agency. 
ACTION:  Notice:  public  meeting; 
estahiishment  of  pubhc  dockets. 

SUMMARY;  The  United  States  Department 
of  .-Xgricuiture  (L'SDA),  the  Department 
of  Heahh  and  Human  Services  (HHS), 
and  the  Environmental  Protee;tion 
Agency  (EPA)  are  announcing  a  public 
meeting  to  discuss  and  begin 
development  of  a  comprehensive 
strategic  Federal  food  safety  plan.  The 
purpose  of  the  strategic  plan  is  to  reduce 
the  annual  incidence  of  acute  and 
chronic  foodborne  and  waterborne 
illness  by  further  enhancing  the  safety 
of  the  nations  food  supplv.  L.'SDA.  the 
Food  and  Drug  Administration  (FDA), 
and  EPA  are  also  establishing  public 
dockets  to  receive  comments  about  the 
Food  Safety  Initiative's  strategic 
planning  process  and  the  plan. 
DATES;  The  meeting  will  be  held  on 
October  2,  1998.  from  9:30  a.m.  to  3 
p.m.  Comments  should  be  submitted  bv 
November  25,  1998. 

ADDRESSES;  The  meeting  will  be  held  at; 
National  Rural  Electric  Cooperative 
Association,  4301  Wilson  Boulevard, 
Arlington,  VA. 

For  instructions  on  the  submission  of 
written  and  electronic  comments,  refer 
to  Unit  II.  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT;  To 
register  for  the  meeting,  contact  Ms. 
Traci  Phebus,  of  USDA,  at  (202)  501- 
7136,  fax:  (202)  501-7642.  e-mail: 
foodsafetymeeting@usda.gov. 
Participants  may  reserve  time  for  public 
comments  when  thev  register.  Space 
will  be  allocated  on  a  first  come,  hrst 


served  basis.  Participants  are 
encouraged  to  submit  a  disk  along  with 
their  written  statements  in  VVordperfect 
5.1/fi.l  or  ASCII  file  format. 

Questions  regarding  general 
arrangements  and  logistical  matters 
should  be  addressed  to  Ms.  Torrie 
Mattes.  Additionally,  participants  who 
require  a  sign  language  interpreter  or 
other  special  accommodations  should 
contact  Ms.  Torrie  Mattes,  of  USDA,  no 
later  than  10  davs  prior  to  the  meeting, 
at  (202)  501-71.36,  fax:  (202)  501-7642, 
e-mail:  T.Mattes@iisda.gov. 

For  questions  about  the  meeting  or  to 
obtain  copies  of  the  report,  "Food  Safety 
From  Farm  to  Table;  A  National  Food 
Safety  Initiative,"  contact  Ms.  Karen 
Carson,  of  FDA.  at  (202)  205-5140,  fax: 
(202)  205-5025,  e-mail: 
kcarson@Bangate, fda.gov.  Copies  of  the 
report  also  are  available  from  the 
following  web  sites: 

FDA  at  http;//www. cfsan.fda.gov/ 
-dms/ fsreport.html 

CDC  at  http://www.cdc.gov/ncidod/ 
food.safe/report.htm 

EPA  at  http://www.epa.gov/opptsfrs/ 
home/ nfssuppt.htm 

Food  Safety  and  Inspection  Service 
(FSIS)  at  http;//www. fsis.usda.gov 

Information  about  the  National 
Academy  of  Sciences'  report  on 
"Ensuring  Safe  Food  from  Production  to 
Consumption"  can  be  found  at  the 
following  web  site:  http://www.nas.edu, 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  25,  1997,  the  President 
issued  a  directive  to  the  Secretaries  of 
USDA  and  HHS  and  the  Administrator 
of  EPA  to  work  with  consumers, 
producers,  industry.  States,  Tribes, 
universities,  and  the  public  to  identify 
ways  to  further  improve  the  safety  of 
our  food  supply,  and  to  report  back  to 
him  in  90  days.  The  Federal  food  safety 
agencies,  working  with  their  colleagues 
in  the  States,  in  the  food  industries,  in 
academia,  and  with  consumers,  initially 
focu.sed  on  the  goal  of  reducing  illness 
caused  by  microbial  contamination  of 
food  and  water.  This  goal  was  to  be 
reached  through  systematic 
improvements  in  six  key  components  of 
the  food  safety  system:  foodborne 
outbreak  response  coordination, 
surveillance,  inspections,  research,  risk 
assessment,  and  education.  The  plan  for 
meeting  this  goal  was  presented  to  the 
President  in  May  1997.  in  "Food  Safety 
From  Farm  to  Table:  A  National  Food 
Safety  Initiative."  In  October  1997,  the 
President  issued  an  additional  directive 
to  ensure  the  safety  of  domestic  and 
imported  fresh  produce  and  other 
imported  foods.  This  second  directive 


was  incorporated  into  the  National  Food 
Safety  Initiative  (NFSI). 

In  less  than  2  years,  the  agencies  have 
taken  significant  strides  forward  in 
building  a  strengthened  national  food 
safety  system.  Building  blocks  for  the 
infrastructure  are  in  place:  increased 
and  targeted  surveillance  through 
FoodNet  and  PulseNet;  coordination  of 
Federal,  State  and  local  responses  to 
outbreaks  by  the  Foodborne  Outbreak 
Response  Coordinating  Group  (FORCG); 
expanded  reliance  on  preventive 
controls  (such  as  the  Hazard  Analysis 
and  Critical  Control  Points  (HACCP) 
based  inspection  systems  for  meat, 
poultry  and  seafood,  and  Good 
Agricultural  and  Good  Manufacturing 
Practices  guidance  for  produce); 
coordination  of  Federal  food  safety 
research;  cooperation  on  risk  assessment 
through  the  interagency  Risk 
Assessment  Consortium;  leveraging 
inspection  resources;  and  innovative 
public/private  education  partnerships. 
These  efforts  provide  a  common  ground 
for  moving  forward. 

In  the  May  1997  report,  the  food 
safety  agencies  made  a  commitment  to 
prepare  a  5-year  comprehensive 
strategic  plan,  with  the  participation  of 
all  concerned  parties.  The  President 
recently  issued  an  Executive  Order 
establishing  a  President's  Food  Safety 
Council  which  will  now  be  responsible 
for  development  of  a  comprehensive 
strategic  Federal  food  safety  plan.  A 
coordinated  food  safety  strategic 
planning  effort  is  needed  to  build  on  the 
common  ground,  and  to  tackle  some  of 
the  difficult  public  health,  resource,  and 
management  questions  facing  Federal 
food  safety  agencies.  The  strategic  plan 
will  focus  on  not  just  microbial 
contamination,  but  the  full  range  of 
issues  and  actions  nece.ssary  to  ensure 
the  safety  of  the  food  and  water 
Americans  use  and  consume.  The 
charge  is  to  develop  a  strategic  long- 
range  plan  that  can  be  used  to  help  set 
priorities,  improve  coordination  and 
efficiency,  identify  gaps  in  the  current 
system  and  how  to  fill  those  gaps, 
enhance  and  strengthen  prevention  and 
intervention  strategies,  and  identify 
measures  to  show  progress.  In 
developing  the  plan,  the  agencies  will 
consider  the  conclusions  and 
recommendations  of  the. National 
Academy  of  Sciences'  report  on 
"Ensuring  Safe  Food  from  Production  to 
Consumption"  and  the  review  of 
Federal  food  safety  research  and  the 
research  plan  currently  being  developed 
by  an  interagency  working  group  under 
the  auspices  of  the  National  Science  and 
Technology  Council. 

The  food  safety  agencies  have  already 
taken  the  first  steps  to  lay  the 


Federal  Register/ Vol.  63,  No.  166 /Thursday.  August  27.  1998 /Notices 


45923 


groundwork  for  development  of  the 
strategic  plan,  which  the  Council  will 
now  develop,  by  participating  in 
interagency  strategic  planning  sessions. 
The  result  is  the  following  draft 
statement  encompassing  the  agencies' 
vision  for  the  U.S.  food  safety  system 
and  the  roles  of  all  those  involved  in 
food  safety. 

Consumers  can  be  confident  that  food  is 
safe,  healthy,  and  affordable.  We  work  within 
a  seamless  food  safety  system  that  uses  farm- 
to-table  preventive  strategies  and  integrated 
research,  surveillance,  inspection,  and 
enforcement.  We  are  vigilant  to  new  and 
emergent  threats  and  consider  the  needs  of 
vulnerable  populations.  We  use  science-  and 
risk-based  approaches  along  with  public/ 
private  partnerships.  Food  is  safe  because 
everyone  understands  and  accepts  their 
responsibilities. 

The  next  step  is  to  engage  consumers, 
producers,  industry,  food  service 
providers,  retailers,  health 
professionals.  State  and  local 
governments.  Tribes,  academia,  and  the 
public  in  the  strategic  planning  process, 
beginning  with  a  discussion  of  the  draft 
vision  statement  and  how  to  structure  a 
strategic  planning  process  that  involves 
all  interested  parties  and  best  addresses 
the  important  food  safety  challenges  and 
makes  the  best  use  of  the  agencies' 
limited  resources.  This  October  2nd 
meeting  is  the  first  of  several  public 
meetings  to  assist  with  development  of 
a  long-term  strategic  plan.  Additional 
public  meetings  will  be  announced  in 
the  Federal  Register  prior  to  the  date  of 
each  meeting. 

The  purpose  of  the  October  2nd 
meeting  is  to  obtain  the  public's  view  on 
a  long-term  vision  for  food  safety  in  the 
U.S.  and  to  identify  a  strategic  planning 
process,  goals,  and  critical  steps  as  well 
as  potential  barriers  to  achieving  that 
vision.  The  Council  is  interested  in 
comments  on  the  draft  vision  statement 
and  suggestions  for  goals  and  how  they 
might  be  achieved.  Some  questions  to 
help  frame  the  discussion  follow. 

1.  Does  the  vision  statement 
accurately  depict  an  achievable  food 


safety  system  vision?  What 
modifications,  if  any,  would  you  make? 

2.  What  are  the  barriers  to  pursuing 
this  vision?  What  gaps  currently  exist  in 
the  food  safety  system  that  impede 
achievement  of  this  vision? 

3.  To  make  the  vision  a  reality,  what 
changes  are  needed  for:  (a)  government 
agencies  at  the  Federal,  State,  and  local 
level:  (b)  industry:  (c)  public  health 
professionals;  (d)  consumers;  and  (e) 
others? 

4.  What  should  be  the  short-term 
goals  and  critical  steps  to  realize  this 
vision?  What  should  be  the  long-term 
goals  and  steps? 

5.  What  is  the  best  way  to  involve  the 
public  in  development  of  a  long-term 
food  safety  strategic  plan?  What 
additional  steps  besides  public  meetings 
would  be  beneficial? 

II.  Public  Dockets  and  Submission  of 
Comments 

The  agencies  are  announcing  the 
establishment  of  public  dockets  about 
the  Food  Safety  Initiative  Strategic  Plan. 
Comments  submitted  to  the  dockets  are 
to  be  identified  with  the  appropriate 
docket  number.  For  those  comments 
directed  to  USDA,  use  Docket  No.  98- 
045N,  and  for  comments  directed  to 
FDA,  use  Docket  No.  97N-0074. 
Commenters  are  encouraged  to  submit  a 
disk  along  with  their  written  comments 
in  WordPerfect  5.1/6.1  or  ASCII  file 
format.  Submit  written  comments  (in 
triplicate)  to: 
USDA/FSIS 

USDA/FSIS  Hearing  Clerk,  300  12th 
St.,  SW.,  Rm.  102  Cotton  Annex, 
Washington,  DC  20250-3700 
FDA 

Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Drive,  Rm.  1-23, 
Rockville.MD  20857 
Electronic  Comments 

Comments  may  also  be  submitted 
electronically  to: 
oppts.homepage@epa.gov.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 


"OPP-00550."  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encr\'ption. 

Transcripts 

Transcripts  of  the  public  meetings 
may  be  requested  in  writing  from  the 
Freedom  of  Information  Office  (HFI-35), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rm.  12A-16.  Rockville. 
MD  20857,  approximately  15  working 
days  after  the  meeting  at  a  cost  of  10 
cents  per  page.  The  transcripts  of  the 
public  meetings  will  be  available  for 
public  examination  at  the  FDA  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m..  Mondav 
through  Friday,  excluding  legal 
holidays.  Transcripts  of  the  meetings 
will  also  be  available  on  the  internet  at: 
http;//www. fda.gov/ohrms/dockets/ 
default.htm  and  http;//w^vw. epa.gov/ 
opptsfrs/home/nfssuppt.htm. 
Electronic  Docket 

The  public  docket  in  its  entirety  will 
be  available  on  the  internet  at:  http:// 
www.epa.gov/opptsfrs/home/ 
rules. htm#docket. 

List  of  Subjects 

Environmental  protection.  Food 
safety. 

Dated  .August  20.  1998. 

Catherine  E.  Woteki, 

Undersecretary  for  Food  Safety.  L  'nited  States 
Department  of  Agncultvre 

Dated:  August  20.  1998 

James  A.  O'Hara, 

Deputy  Assistant  Secretary  for  Health 
Department  of  Health  and  Human  Senices. 

Dated:  August  20.  1998 

Lynn  R.  Goldman, 

Assistant  Administrator  for  F^vention. 
Pesticides  and  Toxic  Substances. 
Environmental  Protection  Agency 

[FR  Doc.  98-22802  Filed  8-25-98;  11  18  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 
[Docket  «  FTA-98-^343] 

Job  Access  and  Reverse  Commute 
Program 

AGENCY:  Federal  Transit  Administration, 

DOT. 

action:  Notice. 

SUMMARY:  The  Department  of 
Transportation  is  seeking  public  advice 
in  implementing  the  Jobs  Access  and 
Reverse  Commute  Program  authorized 
in  Section  3037  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21).  This  notice  also  includes  questions 
regarding  the  implementation  of  the  job 
Access/Reverse  Commute  Program. 
Responses  to  the  questions  posed  are 
invited. 

DATES:  Comments  must  be  submitted  by 
September  18,  1998. 

ADDRESS:  Comments  should  be  sent  to 
the  Department  of  Transportation. 
Docket  «  FTA-98-4343,  Central  Docket 
Office.  PL-401.  400  Seventh  Street,  SVV.. 
Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Birnie,  Program  Manager,  [202) 

366-9157. 

SUPPLEMENTARY  INFORMATION: 

Program  Preparation 

The  U.S.  Department  of  Transportion 
(DOT)  intends  to  complete  a  program 
solicitation  and  guidelines  by  October  1, 
when  FY  1999  funding  becomes 
available.  Funding  availability  in  early 
FY  1999  will  ensure  that  assistance 
provided  pursuant  to  Section  3037  of 
TEA-21  may  be  applied  in  a  timely 
fashion  to  support  regional  programs 
creating  Job  Access  and  Reverse 
Commute  services.  Limited  funding, 
particularly  in  the  initial  years  of  the 
program,  may  affect  funding  availability 
for  some  applications. 

.-Mthough  implementing  guidelines  for 
the  Job  Access  &  Reverse  Commute 
program  are  being  developed, 
prospective  applicants  should  review 
the  legislative  criteria  as  a  guide  to  the 
preparation  of  programs  for  funding. 
Please  note  that  the  Job  Access  & 
Reverse  Commute  funding  is  predicated 
on  the  development  of  local 
partnerships.  A  collaborative 
transportation/human  services  planning 
process  must  be  established  to  develop 
Job  Access  programs.  This  process 
should  involve  agencies  implementing 
welfare  and  work  force  development 
programs,  non-profit  community  based 
and  faith-based  organizations. 


stakeholder  representatives,  employers 
and  a  variety  of  existing  transportation 
providers  and  agencies.  In  larger  urban 
areas.  Metropolitan  Planning 
Organizations  (MPO)  will  select 
applicants  and  in  smaller  urbanized  and 
rural  areas,  states  will  select  applicants. 
The  programs  that  are  developed  are  to 
be  regional  in  nature,  although  portions 
of  the  program  can  be  targeted  to 
specific  areas  within  the  region.  An  area 
may  have  one  designated  recipient  for 
funds,  but  these  funds  may  be  passed  to 
any  number  of  subrecipients.  An 
operating  partnership  involving 
consultation  and  use  of  existing  public, 
private  and  non-profit  transportation 
providers,  including  the  area  transit 
agency,  is  expected.  Using  the  existing 
transportation  infrastructure  reduces 
start-up  costs  and  enhances  service 
sustainability.  Finally,  a  financial 
partnership  is  encouraged  among  the 
stakeholders.  The  Job  Access  and 
Reverse  Commute  program  requires  a 
50/50  match.  This  program  is 
considered  catalytic  funding  upon 
which  to  assemble  additional  human 
service,  transportation  and  private 
resources  to  meet  job  access 
transportation  needs. 

Funding  from  other  Federal  programs 
may  be  used  as  match  dollars.  These 
include  Temporary  Assistance  for 
Needy  Famihes  (TANF)  and  Community 
Services  Block  grants  through  the  U.S. 
Department  of  Health  and  Human 
Services  (HHS)  and  Welfare  to  Work 
(WtW)  grants  through  the  U.S. 
Department  of  Labor  (DOL)  as  well  as 
the  U.S.  Department  of  Housing  and 
Urban  Development  (HUD)  Community 
Development  Block  Grant  and  HOPE  VI 
Grants.  TANF  and  WtW  grants,  when 
used  as  match,  may  be  used  only  for 
new  and  expanded  transportation 
services  and  cannot  be  used  for 
construction  or  to  subsidized  current 
transportation  operating  expenses.  Such 
funds  also  must  supplement  rather  than 
supplant  other  State  expenditures  on 
transportation.  Other  transportation 
funds  allocated  to  transportation 
agencies  by  DOT  may  also  be  used  to 
address  these  transportation  needs. 

Public  Consultation 

DOT  in  conjunction  with  its  other 
Federal  partners  desires  to  develop  a  Job 
Access  &  Reverse  Commute  program 
that  is  responsive  to  the  needs  of  the 
stakeholders  who  are  implementing 
welfare  reform  and  transportation 
activities.  We  are  seeking  your  advice 
on  the  questions  listed  below  and  other 
issues  related  to  the  implementation  of 
the  program.  Although  we  will  not  be 
able  to  respond  directly  to  individual 


comments,  we  will  address  collectively 
the  comments  received  when  we  issue 
the  national  program  solicitation  and 
guidelines.  For  the  convenience  of  those 
individuals  and  organizations  with 
computer  access  to  the  internet,  you 
may  submit  your  written  comments  to 
FTA  home  page  web  site,  which  may  be 
reached  at — http://www.fta.dot.gov/ 
wtw/japc. 

Additionally,  any  public  interest 
organization  seeking  to  elaborate  upon 
its  views  with  Departmental  officials 
may  request  a  meeting.  Please  contact 
Ms.  Corine  Hegland,  U.S.  Department  of 
Transportation  at  (202)  366-8850. 

Program  Purpose 

The  Jobs  Access  and  Reverse 
Commute  Program  provides  competitive 
grants  to  local  governments  and  non- 
profit organizations  to  develop 
transportation  services  to  connect 
welfare  recipients  and  low-income 
persons  from  their  residence  to 
employment  and  support  services. 

Program  Features 

Section  3037  of  TEA-21  authorizes  a 
Job  Access  and  Reverse  Commute 
program.  Job  Access  projects  provides 
transportation  services  to  connect 
welfare  recipients  and  low-income 
persons  to  jobs  and  activities  related  to 
employment.  Reverse  Commute  projects 
provides  the  public  transportation 
services  to  the  general  public  that 
provide  connections  to  suburban 
employment  centers  from  urban  centers, 
rural  areas  and  other  suburban 
locations. 

•  Criteria  for  selection  include 
indication  of  the  need  for  additional 
services  as  identified  in  the 
transportation  plan  and  explanation  of 
the  extent  to  which  services  will 
address  these  needs. 

Funding  Features 

•  Split  funded  from  both  the  Mass 
Transit  Account  and  General  Funds. 

•  Guaranteed  funding  (Mass  Transit 
Account  &  general  revenues)  increases 
from  $50  million  in  1999  to  $150 
million  in  2003. 

•  Not  more  than  $10  million  per  year 
may  be  used  for  reverse  commute 
activities. 

•  Provides  50%  Federal  share. 

•  Other  Federal  transportation- 
eligible  funds  could  be  used  to  meet  the 
local  match,  including  TANF  and  WtW 
funding  for  Access  to  Jobs  projects. 
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Job  Access  and  Reverse  Commute  Grants 

[In  millions] 


Year 

1998 

1999 

2000     ]     2001 

2002     ' 

2003 

Total  Authorization  

0 
0 

Si  50 
50 

■ — ' 1 

S150  ;       S150 
75           100 

SI  50 
125 

SI  50 
150 

Guaranteed  

Grant  Award  Factors 

•  The  percentage  of  population  that  is 
welfare  recipients. 

•  The  need  for  additional  services 
and  the  extent  to  which  the  proposed 
services  will  address  those  needs. 

•  Coordination  with  and  use  of 
existing  transportation  providers. 

•  Coordination  with  state  welfare 
agencies  implementing  the  TANF 
program. 

•  Use  of  innovative  approaches. 

•  The  presence  of  a  regional  plan  and 
long  term  financing  strategies. 

•  Consultation  with  the  community 
to  be  served. 

•  The  need  for  additional  services 
identified  in  the  regional  transportation 
plan  for  reverse  commute. 

Eligible  Costs 

•  Operating  and  capital  expenses  for 
Job  Access  transportation  service. 

•  Funds  promotion  of  employer- 
provided  transportation,  use  of  transit 
for  non-traditional  and  transit  voucher 
programs. 

Eligible  Applicants 

•  Local  governments,  non-profit 
organizations,  and  designated  recipients 
[defined  under  49  U.S.C.  Section 
5307(a)(2)). 

•  MPOs  would  designate  applicants 
in  urbanized  areas  above  200,000 
population;  states  (state's  chief 
executive  officer)  would  designate 
applicants  in  urbanized  areas  of  200,000 
population  or  lower  and  rural  areas. 

Job  Access  and  Reverse  Commute 
Program  Implementation  Questions 

Funding  Distribution  &■  Program  Focus 

1.  In  FY  1999,  funding  for  the  Job 
Access/Reverse  Commute  Program  mav 
be  limited  to  S50  million.  In  light  of 
funding  constraints,  what  grant  award 
strategy  should  be  pursued?  Should 
there  be  maximum  or  minimum  grant 
sizes?  Should  grants  vary  by  the  size  of 
the  region,  e.g..  major  areas  with 
populations  over  one  million,  areas 
between  200,000  and  one  million,  areas 
between  50.000  and  200,000,  non- 
urbanized  rural  areas? 

2.  Should  grants  to  support  local  Job 
Access  programs  be  made  on  an  annual 


basis  or  on  a  multi-year  basis  covering 
several  years  worth  of  local  activity? 
Annual  multi-year  financial  grant 
commitments  must  be  made  subject  to 
the  availability  of  congressional 
appropriations. 

3.  Should  Job  Access  and  Reverse 
Commute  funding  be  considered  as  one 
program  where  applicants  can  elect  to 
reserve  a  percentage  of  their  funds  for 
reverse  commute  services — not  tied  to 
welfare  recipients  or  low  income 
person?  Or,  should  the  two  compontMits 
be  treated  as  separate  programs 
operating  independently? 

4.  What  steps  should  FTA  take  to 
encourage  a  broad  range  of  groups,  not 
limited  to  its  normal  mass  transit 
partners,  to  participate  in  this  program' 

Eligibility  Criteria 

1.  The  legislation  requires  that  all 
grants  be  subject  to  the  terms  and 
conditions  of  FTA"s  Formula  (Section 
5307)  Program  such  as  the  Americans 
with  Disabilities  Act  requirements,  labor 
protections  and  others.  In  light  of  these 
requirements,  what  obstacles  does  this 
present  for  non-traditional  grant 
recipients?  What  actions,  e.g..  receiving 
funding  as  grantee  subrecipients.  are 
possible  to  ensure  the  participation  of 
non-traditional  recipients  in  the 
program? 

2.  The  legislation  allows  FTA  to  fund 
capital  and  operating  costs  and  clearlv 
is  directed  to  the  development  of  new 
and  expanded  Job  Access  and  Reverse 
Commute  services.  In  addition,  one  of 
the  factors  for  consideration  in  grant 
award  criteria  is  the  need  for  additional 
services. 

What  activities  and  services  should  be 
included  as  eligible?  Should  any 
activities  or  services  be  specificallv 
excluded? 

Welfare  block  grants  (TANF  &  WtW) 
and  other  DOT  funds  can  be  used  to 
purchase  transit  passes  for  welfare 
recipients  and  low  income  persons  on 
existing  transit  routes  and  services. 
Should  Job  Access  and  Reverse 
Commute  also  be  available  to  fund 
transit  passes? 

3.  what  criteria  should  be  used  for 
screening  candidates?  The  legislation 
spells  out  eight  (8)  factors  that  must  be 
considered  in  awarding  grants  (see 


program  description).  Do  the.se  factors 
need  additional  definition'  How  shtjuid 
they  be  weighted  in  the  rating  process? 
Are  there  other  criteria  that  should  be 
addressed?  Certain  populations  suffer 
disproportionate  unemployment  rates. 
How  should  these  "hard-to-ser\e" 
populations  be  treated  in  the  Job  .Access 
and  Reverse  Commute  Program? 

Planning  and  Evaluation 

1.  The  [ob  Access  and  Reverse 
Commute  Program  provides  funding  for 

initiating  programs  whose  long-term 
viability  will  depend  upon  coordinating 
services  and  programmuig  traditional 
sources  of  funding.  This  will  necessitate 
coordinating  and  integrating  the  Jub 
Access  and  Reverse  Conmiute  Program 
with  e.xistmg  DOT,  DHHS.  DOL  and 
HUD  funding  programs.  What  issues 
arise  in  achieving  the  blending  of 
resources  from  several  Federal 
programs'  What  incentives  and 
assurances  could  be  provided  to 
facilitate  this' 

2.  The  legislation  requires  that  MPOs 
select  applicants  within  urbanized  areas 
with  populations  over  200.000  and  that 
states  select  ajjplicants  for  urbanized 
areas  with  populations  at  or  below 
200,000,  as  well  as  rural  areas.  How 
should  this  selection  process  bv  MPOs 
and  states  take  place  and  what 
doc:umentation  of  participation  should 
he  required  to  ensure  that  all 
stakeholders  are  involved  in  project 
selection  and  dcv'elopment'  In 
particular,  hinv  should  low  income 
comnuinits'  representatives  be  involved 
in  developing  plans'  Should  sign-offs  be 
required? 

3.  The  legislation  has  a  number  of 
planning  requirements  for  the  Job 
.•\ccesS:'Reverse  Commute  Program.  For 
example,  applicants  must  document  a 
regional  transportation  plan  and  anv 
project  must  be  de\'eloped  bv  a 
coordinated  Transportation/Human 
Ser\'ices  planning  process. 

Should  applicants  address  each 
requirement  separateh-  nr  together? 
What  evidence  of  a  colLhorative 
decisionmaking  process  at  the  local 
level  among  transportation,  employment 
and  other  human  service  organizations 
would  satisfy  these  requirements? 
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4.  The  legislation  has  a  number  of 
coordination  requirements.  Applicants 
must  coordinate  with  the  state  agency 
that  administers  the  state  welfare 
program.  Applicants  also  must 
coordinate  with  affected  transit  grant 
recipients  and  receive  approval  of  such 
grant  recipients.  What  guidance  should 
be  given:"  How  should  this  be 
documented? 

5.  The  General  Accounting  Office 
must  evaluate  the  effectiveness  of  this 


program  every  six  months,  while  DOT 
must  prepare  an  evaluation  report 
within  two  years.  What  specific 
performanc;e  measures  should  DOT  use 
in  assessing  the  effectiveness  of  this 
program?  How  could  such  data  be 
obtained  and  reported? 

[Examples  might  include  the  number  of 
additional  jobs  that  became  accessible 
with  reasonable  commute  times,  the 
number  of  new  riders  or  new  services, 


or  some  combination  of  the  two,  and 
area  coverage  by  time  period] 
6.  What  other  comments  or 
suggestions  can  you  provide  to  ensure  a 
successful  Job  Access/Reverse  Commute 
Program? 

I.ssued:  August  25.  1998. 
Gordon  J,  Linton, 

/^  dm  J  n  is  fro  for. 
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The  President 


Presidential  Documents 


Proclamation  7117  of  August  25.  1998 

Death  of  Lewis  F.  Powell,  Jr. 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

As  a  mark  of  respect  for  the  memorv  of  Lewis  F.  Powell,  Jr..  retired  Associate 
Justice  of  the  Supreme  Court  of  the  United  States.  I  hereby  order,  by  the 
authority  vested  in  me  as  President  bv  the  Constitution  and  laws  of  the 
United  States  of  America,  that  the  flag  of  the  United  States  shall  be  flown 
at  half-staff  on  the  day  of  his  interment.  On  such  dav  the  flag  shall  be 
flown  at  half-staff  until  sunset  upon  all  public  buildings  and  grounds,  at 
all  military  posts  and  naval  stations,  and  on  all  naval  vessels  of  the  Federal 
Government  in  the  District  of  Columbia  and  throughout  the  United  States 
and  its  Territories  and  possessions;  and  at  all  United  States  embassies. 
legations,  consular  offices,  and  other  facilities  abroad,  including  all  military 
facilities  and  naval  vessels  and  stations. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twentv-fifth 
day  of  August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninetv-eight. 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 


{yS^kkKM^^J^^TtKMjd^ 
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32 45393 

35 45393 

36 45393 

39 45393 

1101 42201 

1102 42201 

Proposed  Rules: 

Ch.  1 43580 

10 41206 

11 41206 

20 43516 

25 41206 

32 43516 
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35 43516 

95 41206 

11  CFR 

9003 45679 

9033 45679 

12  CFR 

3 42668 

6 42668 

208 42668 

225 42668 

303 44686 

325 42668 

333 44686 

337 44686 

341 44686 

347 44686 

359 44686 

563 43292 

565 42668 

567 42668 

607 41184 

611 41958 

614 41958 

620 41958 

630 41958 

Proposed  Rules: 

Ch.  VI 44176 

26 43052 

212 43052 

348 43052 

404 41478 

502 43642 

555 43327 

563f 43052 

701 41976,  41978 

13  CFR 

Proposed  Rules: 

120 43330 

14  CFR 

25 44993 

27 43282 

29 43282 

39 41184,  41393,  41716. 

42201 ,  42203,  42205,  42206, 
42208.  42210,  42213,  42214, 
42215,  42217,  42219,  42220, 

42222,  42691,  43070,  43072, 
43294.  43297,  43299,  43610, 
43612,  43614,  43615,  44371, 
44372,  44545,  44552,  45169, 
45170,  45681,  45682,  45684, 
45685.  45687,  45689,  45692 

71  41323,  41717,  41958, 

42223,  42665,  42692,  42694, 
42695,  42696,  43073,  43071, 
43617,  43618,  43619,  43620, 
43621,  43622,  44124,  44125, 
44127.  44128.  44374,  44378, 
44379,  44380,  45109,  45394, 

45693,  45694,  45695,  45696 

91 45654,  45558 

97 42224,  42567,  42569, 

44129,  44130 

440 45592 

Proposed  Rules: 

14 45372 

17 45372 

23 45772 

27 45130 

29 45130 

39 41479,  41481,  41483, 

41737.41739,41741,42286, 


42288,  42569.  42598,  42770, 
43331,  43333,  43335.  43336, 
45338,  43340,  43342,  43345, 
43347  43349,  43351,  43648, 
44410,  44818,  45187,  45189, 
45417,  45419,  45421,  45423, 
45425.  45773,  45775 

65 41743 

66 41743 

71  41485,  41743.  41749, 

41750,  41751,  41752,42290, 
42291,  42292,  42293,  42294. 
42295,  42772,  43651,  43652, 
43653,  44413.  45777,  45778 

91 45628,  45912 

119 45912 

121 45628,  45912 

125 45912 

135 45628,45912 

147 41743 

15  CFR 

30 41 186,  45697 

280 41718 

738 42225 

740 42225 

742 42225 

744 41323,  42225 

746 42225 

748 42225 

752 42225 

758 45698 

922 •. 43870 

Proposed  Rules: 

30 41979 

922 45191 

16  CFR 

4 45644 

253 44553 

254 42570 

425 44555 

1610 42697 

Proposed  Rules: 

4 45650 

17  CFR 

1 45699,  45711 

231 41394 

240 42229 

241 41394 

249 42229 

271 41394 

276 41394 

Proposed  Rules: 

Ch.  1 41982 

1 42600 

18  CFR 

161 ...43075 

381 44995 

401 44777 

Proposed  Rules: 

Ch.  1 42974 

lb 41982 

37 42296 

161 42974 

250 42974 

284 42974 

343 41982 

385 41982 

20  CFR 

404 41404 

416 41404 


Proposed  Rules: 

416 42601 

21  CFR 

5 41959 

165 42198 

178 43873,  43874,  45715 

179 43875 

310 44996 

358 43302 

510 41188,  44381,  44382 

520 41188,  41189,  41419, 

44383 

522 41190,  41419.  44381, 

44382,  44384 

524 44384 

556 41190 

558 41 191 ,  44385,  44386 

610 41718 

803 45716 

804 45716 

806 42229 

814 42699 

892 44998 

Proposed  Rules: 

3 42773 

5 42773 

10 42773 

20 42773 

101 45427 

207 42773 

310 42773 

312 42773 

315 41219 

316 42773 

600 42773 

601 42773 

607. .r 42773 

610 42773 

640 42773 

660 42773 

806 42300 

868 44177 

884 44177 

890 44177 

22  CFR 

51 44777 

514 42233 

23  CFR 

Proposed  Rules: 

1331 44415 

24  CFR 

201 44360 

202 44360 

203 44360 

Proposed  Rules: 

5 41754 

200 41754 

207 41754 

236 41754 

266 41754 

880 41754 

881 41754 

882 41754 

883 41754 

884 41754 

886 41754 

891 41754 

965 41754 

982 41754 

983 41754 

25  CFR 

518 41960 


Proposed  Rules: 

542 42940 

26  CFR 

1  41420,  43303,  44387 

48 45910 

20 44391 

301 44777 

602 44391 ,  44777 

Proposed  Rules: 

1  41754,  43353.  43354, 

44181,  44416,  45019 

53 41486 

301 41486,  43354 

27  CFR 

4 44779 

19 44779 

24 44779 

55 44999 

194 44779 

250 44779 

251 44779 

Proposed  Rules: 

4 44819 

9 45427 

19 44819 

24 44819 

194 44819 

250 44819 

251 44819 

28  CFR 

Proposed  Rules: 

25 43893 

29  CFR 

1208 44394 

4044 43623 

Proposed  Rules: 

1915 41755 

1926 43452 

30  CFR 

250 42699,  43876 

253 42699,  43624 

917 41423 

924 43305 

936 42574 

Proposed  Rules: 

72 41755 

75 41755 

901 45192 

902 42774 

904 41506 

917 45430 

924 44192 

938 45199 

31  CFR 

285 44986 

Proposed  Rules: 

285 41687,  44991 

32  CFR 

83 43624 

84 43624 

706 44784 

1903 44785 

33  CFR 

100 41718,42579,43321, 

45171.  45395 

117 41720.  43080.  43322, 

45395,  45306 
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160 44114 

165 42233,  45171 

Proposed  Rules: 

117 43080 

165 42304 

34CFR 

Proposed  Rules: 

303 43866 

36CFR 

Proposed  Rules: 

242 43990 

1202 45433 

1254 42776 

1281 45203 

38CFR 

21 45717 

3 45004 

39CFR 

20 41427,  44789 

775 45719 

777 45719 

778 45719 

Proposed  Rules: 

111 45440 

40CFR 

9 44131 

52 43449,  43624,  43627, 

43881,  43884,  44132,  44397. 

44399,  44792,  45172,  45397, 

45399, 45402,  45722,  45727 

60 45722 

62 41325,  41427,  42235, 

42719,  42721.  42724.  42726. 
43080,  45727 

63 42238,  44135,  45007 

80 43046 

81 42489,  44143 

82 41625,  42728 

123 45114 

136 44146 

141 43834,  44512 

142 43834,  44512 

148 42110,  42580 

159 41192 

180 41720,  41727,  42240, 

42246,  42248,  42249,  43080, 

43085,  43629,  44146,  45176, 
45404,  45406 

185 42249 

261 42110.  42190 

266 42110 

268 42110,  42580 

271  42110,42580,44152, 

44795 

302 42110 

430 42238 

501 45114 

721 44562 

745 41430 

Proposed  Rules: 

Ch.  VII 45298 

Ch.  1700 45298 

51 45032 

52 41220,41221,41756, 

42308,  42782,  42783,  42784, 


42786,  43127,  43654,  43897, 

44192,  44208,  44211,  44213, 

44417,  44820,  44822,  45032, 

45443,  45779 

55 41991 

60 45779 

62 41508,42310,45208 

63 41508,  45036 

72 41357,  45037 

73 41357,  45037 

76 45032 

81 44214 

82 41652,  42791 

96 45032 

141 44214 

247 45558 

261 41991,  43361 

268 41536 

271 44218 

300 43898,  43900.  44218, 

45780 

41  CFR 

101 41420,  43638 

Proposed  Rules: 

Ch.  300 45781 

Ch.  303 45781 

101-47 42310,  42792 

42  CFR 

1008 43449 

Proposed  Rules: 

Ch.  IV 42796 

413 42797 

416 43655 

488 43655 

44  CFR 

64 42257,  42259 

65 42249,  45729,  45732 

67 42264.  45737 

Proposed  Rules: 

67 42311,  45737 

45  CFR 

233 42270 

302 44795 

304 44795 

307 44401,  44795 

1602 41193 

Proposed  Rules: 

142 43242 

46  CFR 

8 44346 

72 44161 

Proposed  Rules: 

514 42801 

47  CFR 

Ch.  1 42275 

0 44161 

1  41433.  42734,  42735, 

45740, 45910 

2 42276 

15 42276 

20 43033 

22 41201 

24 41201 

26 41201 


27 41201 

36 42753 

51 45134 

54 42753,43088 

64 43033,  45134 

68 45134 

69 42753,  43088 

73 41735,  42281,43098, 

44170,44583,44584,45011, 
45012,45182,  45183 

76 45740 

90 41201,44585,45746, 

45751 

97 41201,  42276 

Proposed  Rules: 

1 41538 

2 44597 

20 43026 

25 44597 

27 44822 

32 45208 

36 45038 

41 41757 

43 41538,  44220,  44224 

51 45140 

54 44599,  45038 

63 41538 

64 43026.  44224,  45140. 

45208 

68 45140 

69 45038 

73 41765,  41766,  42802. 

43656,  44600,  44601,  45213 

74 42802 

76 42330 

97 44597 

48  CFR 

205 41972 

206 41972 

217 41972 

219 41972 

225 41972.  43887.  43889 

226 41972 

236 41972 

242 43449 

246 43890 

252 41972,  43887 

253 41972,  43889 

1511 41450 

1515 41450 

1552 41450 

1609 42584 

1801 44408 

1802 44408 

1803 44408 

1804 44408 

1805 43099,44408 

1814 44408 

1815 44408 

1816 44408 

1817 44408 

1819 ; 44409 

1822 43099 

1832 44408 

1834 44408 

1835 44408 

1836 44170 

1842 42756,  44408 

1844 43099.  44408 

1852 44170,  44408 


1853 42756.  44408 

1871 44408 

1872 44408 

Proposed  Rules: 

15 45112 

31  43127.  43238.43239 

37 45112 

48 43236 

52 43236 

1827 43362 

1852 43362 

49  CFR 

555 44171 

564 42586 

571  41451,  42582,  42586 

572 41466 

594 45183 

595 45755 

Proposed  Rules: 

171 44312,  44601 

172 44312 

173 44312 

174 44312 

175 443  "!2 

176 44312 

1  77 44312,  44601 

178 44312,  44601 

180 44312.  44601 

375 43128 

377 43128 

390 4-766 

391 41766.  4-769 

392 41766 

393 41  766,  457S1 ,  45792 

395 4-766 

396 41756 

571 41222.  42348 

575 41538 

50  CFR 

17 42757.  43-00,  44587 

227 42586 

285 43116,  44173 

622 45186,  45760 

630 4-205 

648 42587.45763 

654 44595 

660 42762,  43324,  44409, 

45764 

678 41736 

679 42281.  44595,  45793 

Proposed  Rules: 

14 45444 

17 41624,  43100,  43362. 

43363,  43901,  44417,  45445, 
45446 

20 41925.  43854,  45350 

2- 44229 

100 43990 

216 45213 

229 42803 

600 , 41995 

622 43656 

530 44502 

648 43354.  44231,  45793 

650 45217 

679 41782 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  27, 
1998 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Telecommunications  loans: 
Telecommunications 
systems;  Year  2000 
compliance;  published  8- 
27-98 

COMMERCE  DEPARTMENT 
Census  Bureau 

Foreign  trade  statistics: 
Shipper's  export  declaration 
requirements  for  exports 
valued  at  less  than 
S2,500;  published  8-27-98 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations: 

Shipper's  export  declaration 
requirements  for  exports 
valued  at  less  than 
S2,500;  published  8-27-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Caribt»ean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish; 
published  8-27-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  published  7-28- 
98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Practice  and  procedure: 
Regulatory  fees  (1998  FY); 
assessment  and  collection 
Correction;  published  8- 
27-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers — 


Calcium  bis[monethyl(3,5- 
di-tert-butyl-4- 
hydroxyt)enzyl) 
phosphonate];  published 
8-27-98 
Human  drugs: 
Geriatric  use  subsection 
addition  in  labeling; 
specific  requirements  on 
content  and  format; 
published  8-27-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  published  7-23-98 
Empressa  Brasileira  de 
Aeronautica  S.A.; 
published  7-23-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Onions  grown  in — 
Idaho  and  Oregon; 
comments  due  by  8-31- 
98;  published  7-2-98 
Oranges,  grapefruit, 
tangerines,  arxj  tangelos 
grown  in — 

Fionda;  comments  due  by 
8-31-98;  putdished  8-11- 
98 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
domestic: 
Fire  ant,  imported; 
comments  due  by  8-31- 
98;  published  7-2-98 
AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Price  support  levels — 
Peanuts;  cleaning  and 
reinspection;  comments 
due  by  9-4-98; 
published  8-5-98 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Telecommunications  standards 
and  specifications: 
Materials,  equipment,  and 
construction — 
Special  equipment 
specifications; 
comments  due  by  9-4- 
98;  published  7-6-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 


Atlantic  swordfish; 
comments  due  by  9-1-98; 
published  8-20-98 

Northeastern  United  States 
fisheries — 
Scallop;  comments  due  by 

8-31-98;  published  6-30- 

98 

West  Coast  States  and 
Western  Pacific 
fisheries — 
Precious  corals; 
comments  due  by  9-4- 
98;  published  7-21-98 
Mahne  mammals: 
Incidental  taking — 
Rocket  launches; 
comments  due  by  9-4- 
98;  published  7-21-98 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Small/disadvantaged 
business;  comments  due 
by  8-31-98;  published  6- 
30-98 

Federal  Acquisition  Regulation 
(FAR): 

Electronic  funds  transfer; 

comments  due  by  9-4-98; 

published  7-6-98 
Federal  procurement; 

affirmative  action  reform; 

comments  due  by  8-31- 

98;  published  7-1-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 

Stratospheric  ozone 
protection — 

Montreal  Protocol,  U.S. 
obligations;  production 
and  consumption 
controls;  comments  due 
by  9-3-98;  published  8- 
4-98 

Montreal  Protocol,  U.S. 
obligations;  production 
and  consumption 
controls;  comments  due 
by  9-3-98;  published  8- 
4-98 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

New  York;  comments  due 
by  9-3-98;  published  8-4- 
98 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
8-31-98;  published  7-31- 
98 

Clean  Air  Act: 

Acid  rain  program — 

Permits  and  sulfur  dioxide 
allowance  system; 
revisions;  comments 


due  by  9-2-98; 
published  8-3-98 
Hazardous  waste: 

State  underground  storage 
tank  program  approvals — 
Virginia;  comments  due 

by  9-4-98;  published  7- 

30-98 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Pyriproxyfen  (2-[1-methyl-2- 
(4- 

phenoxyphenoxy)ethoxy] 
pyridine;  comments  due 
by  9-4-98;  published  7-6- 
98 

Sodium  chlorate;  comments 
due  by  8-31-98;  published 
7-1-98 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  8-31-98;  published 
7-30-98 

National  priorities  list 
update;  comments  due 
by  8-31-98;  published 
7-30-98 

Toxic  substances: 
Lead-based  paint  activities; 
grant  provision 
amendment;  comments 
due  by  9-3-98;  published 
8-4-98 
Lead-based  paint; 
identification  of  dangerous 
levels  of  lead;  comments 
due  by  9-1-98;  published 
6-3-98 

EXPORT-IMPORT  BANK 

Freedom  of  Information  Act 
and  Privacy  Act; 
implementation;  comments 
due  by  9-3-98;  published  8- 
4-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Telegraph  and  telephone 
franks;  1998  biennial 
regulatory  review; 
comments  due  by  8-31- 
98;  published  8-5-98 
Radio  stations;  table  of 
assignments: 

Alabama  et  al.;  comments 
due  by  8-31-98;  published 
7-20-98 

Guam;  comments  due  by  8- 
31-98;  published  7-20-98 

Kentucky;  comments  due  by 
8-31-98;  published  7-20- 
98 

Michigan;  comments  due  by 
8-31-98;  published  7-20- 
98 
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Montana;  comments  due  by 
8-31-98;  publistied  7-20- 
98 
Nebraska;  comments  due  by 
8-31-98;  publistied  7-20- 
98 
Nevada;  comments  due  by 
8-31-98;  published  7-20- 
98 
Wyoming;  comments  due  by 
8-31-98;  publistied  7-20- 
98 
GENERAL  SERVICES 
ADMINISTRATION 
Acquisition  regulations: 
Small/disadvantaged 
business;  comments  due 
by  8-31-98;  publistied  6- 
30-98 
Federal  Acquisition  Regulation 
(FAR): 

Electronic  tunds  transfer; 
comments  due  by  9-4-98; 
publistied  7-6-98 
Federal  procurement; 
affirmative  action  reform; 
comments  due  by  8-31- 
98;  published  7-1-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 
Head  Start  Program: 
Head  stan  grantees  and 
current  or  prospective 
delegate  agencies;  appeal 
proc  edures;  comments 
due  by  8-31-98;  published 
6-30-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Administrative  practice  and 
procedure: 

Internal  review  of  agency 
decisions;  comments  due 
by  8-31-98;  published  6- 
16-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  resources  development: 


Organ  procurement  and 
transplantation  network; 
operation  and 
performance  goals; 
comments  due  by  3-31- 
98;  published  7-1-98 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  and  metal  and  nonmetal 
mine  safety  and  health: 
Surface  haulage  equipment; 
safety  standards; 
comments  due  by  8-31- 
98;  published  7-30-98 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Healtti  Administration 
Safety  and  health  standards: 
Cotton  dust  standard; 
meeting;  comments  due 
by  8-31-98;  published  6- 
23-98 
Grain  handling  facilities 
standard:  comments  due 
by  8-31-98;  published  6- 
23-98 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
Small/disadvantaged 
business;  comments  due 
by  8-31-98.  published  6- 
30-98 
Federal  Acquisition  Regulation 
(FAR): 

Electronic  funds  transfer: 
comments  due  by  9-4-98: 
published  7-6-98 
Federal  procurement; 
affirmative  action  reform; 
comments  due  by  8-31- 
98;  published  7-1-98 
PRESIDIO  TRUST 
Interim  management  of 
Presidio:  general  provisions, 
etc.;  comments  due  by  8- 
31-98:  published  6-30-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations; 


Florida;  comments  due  by 
8-31-98;  published  6-30- 
98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 
Albuquerque,  NM:  Kodak 

International  Balloon 

Fiesta;  comments  due  by 

8-31-98;  published  7-15- 

98 
Airworthiness  directives; 
de  Havilland;  comments  due 

by  8-31-98;  published  7- 

31-98 
Airbus;  comments  due  by  8- 

31-98;  published  7-31-98 
Bell  Helicopter  Textron,  Inc.; 

comments  due  by  9-4-98, 

published  7-6-98 
Boeing;  comments  due  by 

8-31-98:  published  7-2-98 
British  Aerospace; 

comments  due  by  8-31- 

98;  published  7-31-98 
Dornier;  comments  due  by 

8-31-98;  published  7-31- 

98 
First  Technology  Fire  & 

Safety  Ltd.,  comments 

due  by  8-31-98;  published 

7-1-98 
Israel  Aircraft  Industries. 

Ltd  ;  comments  due  by  9- 

4-98;  published  8-5-98 
Pilatus  Aircraft  Ltd.; 

comments  due  by  S-4-98. 

published  7-31-98 
Class  E  airspace;  comments 
due  by  9-3-98;  puclished  7- 
24-98 
VOR  Federal  airways; 
comments  due  by  8-31-98. 
published  7-30-98 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Vessel  financing  assistance 


Obligation  guarantees;  Title 
XI  program — 

Vessel  construction  and 
shipyard  modernization; 
closing  documentation 
and  application; 
comments  due  by  8-3 1 - 
98.  published  7-30-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards 

Occupant  crash  protection — 

Air  bag  on-off  switch 
location  in  new 
vehicles,  comments  due 
by  9-3-98;  published  7- 
20-98 

Transmission  shift  lever 
sequence  requirements  for 
vehicles  without 
conventional  mechanical 
transmission  shift  levers, 
comments  due  by  9-2-98; 
published  6-4-98 

TREASURY  DEPARTMENT 

Customs  Service 

Vessels  in  foreign  and 
Domestic  trades 

Boa'-ding  vessels,  etc  . 
comments  due  by  9-4-98, 
published  7-6-98 

TREASURY  DEPARTMENT 

Fiscal  Service 

Financial  management 
services. 

Federal  claims  co!iec!,on; 
tax  refund  o^set. 
comments  due  by  9-3-98. 
published  S---98 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/  . 

DEC')'  R 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/  .... 

DHC97  R 


AFR  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20747 


j  ;aFRDO  SMITH212J 

I  JJOHN  SMITH 

•  :  212  MAIN  STREET 

:  :  FORESTVILLE  MD  20747 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptiy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  wiUi  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  E>ocuments,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM.  Washington.  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


•5468 


Superintendent  of  Documents  Subscription  Order  Form 


LJYcS|  please entermy suttscriptions as fdows: 


Charge  your  order. 

It's  Easy! 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  S607  each  per  year. 

subscriptions  to  Federal  Register  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  S (Price  includes 

regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State.  Zip  code 


For  privacy,  check  box  t)elow: 

G  Do  not  mal<e  my  name  available  to  other  oilers 

Checic  method  of  payment 

Q  Check  payable  to  Superintendent  of  Documents 


□  GPO  Deposit  Account        |    |            |          -     | 

UVIbA      UMaSterUara         l     |     |     |(exDiratlon  date) 

1          1          1     1               i     1     1     1     1     1          1 

Thank  you  for  your  order! 


Daytime  phone  includlrig  area  code 


Purchase  order  number  (optional) 


Authorizing  signature  n^ 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Public  Laws 


105th  Congress,  2nd  Session,  1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Feaerai 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law  Subscription  service  mciudes  a.\  pubuc  laws 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session    1998 

Individual    laws   also   may   be   purchased   from   the   Supenntenaent   of    Documents    U  S 
Government  Printing  Office   Prices  vary  See  Reader  Aids  Section  of  the  Federai  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  a;  http   'vvwa  access 
gpogov/nara/index  html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I    Yll(IS,  enter  my  subscription(s)  as  follows: 


Order  Processing  Codft 

*  6216 


S3 


Charge  your  order. 
It's  Easy! 


VSA 


Fax  your  orders  (202 1  512-2250 
Phone  your  orders  (202)  512-1800 


,  subscriptions  to  PUBLIC  LAWS  for  the  I05th  Congress.  2nd  Session.  1998  for  S190  fx>r  subscription 


The  total  cost  of  my  order  is  $ International  customers  please  add  25^-1 .  Pnces  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(.Additional  address/attention  line) 


(Street  address) 


(Please  ivpe  or  pnni) 


Please  Choose  Method  of  Payment: 

I I    Check  Pavable  to  the  Superintendent  oi  Dcxuments 

I I    GPO  Deposit  .Account  '  ' 


-n 


I I    VIS.A  or  MasterCard  .Account 


(City,  Slate,  ZIP  Code) 


iCredil  ^ard  cxpirjiuin  dale: 


Thank  you  for 
Your  order! 


(Daytime  phone  including  area  cixJe) 


(Purchase  Order  No.) 

YES   NO 
May  we  make  your  name/address  available  to  other  mailers?      FH    \~\ 


i.Aulhori/inj;  Signaiurei  12/97 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  ,^71954,  Pittsburch.  PA  15:5(>-~954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  orrce  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  S220.00 
Six  months;  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  S247  00 


OrtJar  Processing  Code: 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 


VISA 


Charge  your  order. 

It's  Easy! 

□    YES,  enter  the  following  indicated  subscriptions  in  24x  microfiche  format"  ^^^  >'*'"''  *""ders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

Federal  Register  (MFFR)  Q  One  year  at  $220  each         □  Six  months  at  $1 10 

Code  of  Federal  Regulations  (CFRM7)   □  One  year  at  S247  each 


The  total  cost  of  my  order  is  $ 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


For  privac)!,  check  bos  bdow: 

U  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 


(Additional  address/attention  line) 


(Street  address) 


□  GPO  Deposit  Account                                           - 

□  VISA  □  MasterCard                       (expiration) 

(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature) 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


U97 


;-2250 
1-1800 


■D 


1/97 


)54 


VOL 


63 


ISSi 

1 
6 
6 


AG 


27 


1998 


Primiti  on  rcc\  c 


itl  paper 


UMI 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


8-28-98 
Vol.  63 


No.  167 


Friday 

August  28,  1998 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


PEPIODICALS 

Fos:age  and  Fees  Pa.c; 
US  Government  Pnntmg  Office 

(ISSN  0097-6326) 


OFFICIAL  BUSINESS 
Penally  for  pnvate  use,  S30D 


f^    FR  UM3       34613    DEC       98 

UMJ 

PERlODlCf^LS  CHECK  IN 

PO  BOX  13^6 

f^NN  ARBOR      M:3   48105 


481 


VOL 
63 


ISSi 

1 
6i 

7 


AG 
28 


1998 


JMI 


S-28-98 
Vol.  63 
Pages  41 


a-28-98 

Vol.  63        No.  167 

Pages  45933-46156 


S^  3 


Friday 

August  28,  1998 


Briefings  on  how  to  use  the  Federal  Register 

For  information  on  briefings  in  Washington.  DC,  and  New 
York  City,  see  announcement  on  the  inside  cover  of  this 


Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Government  Printing  Office  at: 

http://www.access.gf>o.gov  naraindex.html 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Supfx^rt  Team  via: 

•     Phone:  toll-free:  1-888-293-6498 
■*•     Email:  gpoaccess@gpo  gov 


Attention:  Federal  Agencies 

Plain  Language  Tools  Are  \'ow  Available 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  Its  Website  to  help  \ou  comply  with  the 
President's  Memorandum  of  June  1,  1998 — Plain  Language 
in  Government  Writing  (63  FR  3188?.  June  10.  1998).  Our 
address  is:  http;"www.nara.go\  fedreg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  "Writing  User-Friendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NPR) 
Website  at:  hltp:  -www. plainlanguage.gov 


II 


Federal  Register/ Vol.  63,  No.  167 /Friday, 


August 


28,  1998 


The  FEDERAL  REGISTER  is  published  daily.  .Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  .-Kdmin'istration. 
Washington.  DC  20408.  under  the  Federal  Register  .-Kct  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents.  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  e.xclusive  distributor  of  the  official  edition. 

The  Federal  Register  pirovides  a  uniform  svstem  for  making 
available  to  the  public  regulations  and  legal  notices  issued  dv 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  do(  uments  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

DcK:uments  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://w\vw, nara.gov/ 
fedreg. 

The  seal  of  the  National  .Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  IS  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  use.  4101  and  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  .Number  1  (January  2.  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (.ASCII  text,  graphics  omitted).  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www. access. gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  W.MS  client,  by  Telnet  to 
swais. access. gpo  gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  .Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Mondav-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S555,  or  S607  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  S220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  S8.00  for  each  issue,  or 
S8.00  for  each  group  of  pages  as  actually  bound;  or  Si. 50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  .Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register, 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  63  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 

Subscriptions: 

Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

General  online  information  202-512-1530;  1-888-293-6498 

Single  copies/back  copies: 

Paper  or  fiche  512-1800 

.Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


FEDERAL  REGISTTR  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO; 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  svstem. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  September  15,  1998  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register 

Conference  Room, 

800  North  Capitol  Street,  N.W. 

Washington,  DC 

(3  blocks  north  of  Union  Station  .Metro) 
RESERVATIONS:  202-523-4538 

NEW  YORK  CITY 

WHEN:  September  22,  1998  at  9:00  a.m. 

WTIERE:  National  Archives — Northeast  Region 

201  Varick  Street,  12th  Floor 

.New  York,  New  York 
RESERVATIONS:  1-800-688-9889  x  0 

(Federal  Information  Center) 


® 


Printed  on  recycled  paper. 


Ill 


Contents 


Federal  Register 

Vol.  63.  No.   167 

Friday.  August   28.   1998 


Agricultural  Martteting  Service 

RULES 

Pork  promotion,  research,  and  consumer  information, 

45935^5937 
PROPOSED  RULES 
Beef  promotion  and  research,  45969-45973 

Agricultural  Research  Service 

NOTICES 

Meetings: 

Dietary  Guidelines  Advisory  Committee.  46115—46116 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Agricultural  Research  Service 

See  Cooperative  State  Research,  Education,  and  Extension 

Service 
See  Forest  Service 
See  Grain  Inspection,  Packers  and  Stockyards 

Administration 

Alcohol,  Tobacco  and  Firearms  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request.  46100 

Army  Department 

See  Engineers  Corps 
NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 

Novavax  Inc.,  46004 

Vaccine  against  ricin  toxin,  46004 
Senior  Executive  Service: 

Performance  Reviev^  Boards;  membership,  46004-46006 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Public  health  conference  support  program;  correction, 
46052 
Meetings: 
Clinical  Laboratory  Improvement  Advisory  Committee, 
46052-46053 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 

Gulf  of  Alaska,  southeast  of  Narrow  Cape,  Kodiak  Island, 
AK;  safety  zone,  45949-45950 

New  York  Harbor,  NY;  safety  zone,  45947-45949 
PROPOSED  RULES 
Drawbridge  operations: 

Florida.  45978-45980 

Missouri  et  al.,  45980-45982 


Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  45996- 
45997 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  45995-45996 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Dominican  Republic,  46001 

India,  46001-46002 

Oman,  46002 

Qatar,  46002^6003 

Thailand,  46003 

Comptroller  of  the  Currency 

RULES 

Foreign  banks,  U.S.  branches  and  agencies;  extended 
examination  cycle,  46117—46122 

Cooperative  State  Research,  Education,  and  Extension 
Service 

NOTICES 

Grants  and  cooperative  agreements;  availabilitv.  etc.: 
National  research  initiative  competitive  grants  program. 
46109-46113 

Defense  Department 

See  Army  Department 
See  Engineers  Corps 
PROPOSED  RULES 
Personnel: 

Ready  Reserve  screening.  45975— i5978 

notices' 

Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities — 

Proposed  collection;  comment  request,  46003—46004 
Meetings: 

Defense  Intelligence  Agency  Science  and  Technology 
Advison,'  Board.  46004 

Delaware  River  Basin  Commission 

RULES 

Practice  and  procedure  rules: 
Administrative  manual — 

Comprehensive  plan,  basin  and  water  quality 

regulations;  clarification  and  remova;  of  obsolete 
provisions;  correction.  45943 
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Education  Department 

NOTICES 

Postsecondary  education: 

Federal  Perkins  loan.  Federal  work-study,  and  Federal 
supplemental  educational  opportunity  grant 
programs — 
Fiscal  operations  report  and  application;  filing  closing 
date.  46153-46155 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

M&J  Clothing  Sample,  46074 

Occidental  Oil  &  Gas  Corp..  46074-46075 

Phillips  Consumer  Communications,  Lucent 
Technologies,  Inc.,  46075 

Stibnite  Mine  Co.  et  al.,  46075-46076 

Wrangler  Cutting  et  al..  46076-46077 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Siebe  Automotive  North  America  et  al,,  46072-46074 
NAFTA  transitional  adjustment  assistance: 

Oxford  Industries,  Inc.,  46077 

VF  Knitwear,  Inc.,  46077 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federaliv-assisted 

construction;  general  wage  determination  decisions, 
46077-16078 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Environmental  statements;  availability,  etc.: 

Rocky  Flats  Environmental  Technology  Site,  CO; 
plutonium  residues  and  scrub  alloy  storage 
rnanagement,  46006-46009 

Engineers  Corps 

NOTICES 

Environmental  statements;  notice  of  intent: 

Maricopa  County,  AZ;  Northeast  Phoenix  drainage  area 
feasibility  study,  46006 

Environmental  Protection  Agency 

RULES 

Toxic  substances: 
Chemical  substances  manufacturers  and  importers; 

production  and  site  reportingrequirements  and  1998 
inventory  reporting  period,  45950-45953 
Significant  new  uses — 

2-substituted  benzotriazole,  etc.,  45954-45956 
NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request;  correction,  46014 
Clean  Air  Act: 
Citizens  suits;  proposed  settlements — 
Sierra  Club,  46014-46015 
Environmental  statements;  availability,  etc.: 
Agency  statements — 

Comment  availability,  46015-46016 
Weekly  receipts,  46015 
Meetings: 

—   U.S.  Government  Representative  to  Commission  for 
Environmental  Cooperation — 
Governmental  Advisory  Committee,  46016 
National  Advisory  Committee,  46016 


Pesticide,  food,  and  feed  additive  petitions: 

ProGuard,  Inc.,  46017-46019 
Pesticide  registration,  cancellation,  etc.: 

American  Minerals,  Inc.,  et  al.,  46016-46017 

Federal  Aviation  Administration 

RULES 

Class  E  airspace,  45937-45939 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Local  telephone  company  facilities;  expanded 

interconnection,  45956-45958 
Schools  and  libraries  and  rural  health  care  universal 
support  mechanism;  funding  year  change  from 
calendar  year  cycle  to  fiscal  year  cycle,  etc. 
Correction,  45958 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  46019 

Federal  Deposit  Insurance  Corporation 

RULES 

Foreign  banks,  U.S.  branches  and  agencies;  extended 
examination  cycle,  46117-46122 

Federal  Emergency  Management  Agency 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation,  45982^5993 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request,  46019-46020 

Submission  for  OMB  review;  comment  request,  46020- 
46021 
Disaster  and  emergency  areas: 

Indiana,  46021 

Iowa,  46021 

Michigan,  46021^6022 

New  York,  46022 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Alliance  Pipeline  L.P.,  46012^6013 

Wisconsin  River  Power  Co.  et  al.,  46013 
Hydroelectric  applications,  46013-46014 
Applications,  hearings,  determinations,  etc.: 

California  Independent  System  Operator  Corp.,  46009 

El  Paso  Natural  Gas  Co.,  46009 

Gas  Transport,  Inc.,  46009 

Gulf  States  Transmission  Corp.,  46010 

Koch  Gateway  Pipeline  Co.,  46010 

Northern  Natural  Gas  Co.,  46010-46011 

Panhandle  Eastern  Pipe  Line  Co.,  46011 

PG&E  Gas  Transmission,  Northwest  Corp.,  46011 

Tennessee  Gas  PipeUne  Co.,  46011-46012 

Williams  Gas  Pipelines  Central,  Inc.,  46012 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  46022 

Federal  Railroad  Administration 

RULES 

Track  safety  standards: 
Miscellaneous  amendments 
Correction,  45959,  46102 
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Federal  Reserve  System 

RULES 

Foreign  banks,  U.S.  branches  and  agencies;  extended 

examination  cycle,  46117-46122 
NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  46022—46023 

Permissible  nonbanking  activities,  46023 
Meetings;  Sunshine  Act,  46023 

Federal  Trade  Commission 

RULES 

Appliances,  consumer;  energy  consumption  and  water  use 

information  in  labeling  and  advertising; 
Comparability  ranges — 

Instantaneous  water  heaters,  45941—45943 
NOTICES 
Premerger  notification  waiting  periods;  early  terminations, 

46023-46052 

Federal  Transit  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  46097 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

RULES 

Bonds  and  notes,  U.S.  Treasury: 
Series  I  U.S.  savings  bonds;  offering  circular  and 
governing  regulations 
Initial  bond  rate  announcement;  technical  amendment. 
45945-45947 
Federal  claims  collection: 
Collection  of  delinquent  nontax  debt  owed  to  Federal 
Government;  tax  refund  and  administrative  offset 
programs  merged,  46139—46140 
Past-due  support;  collection  by  administrative  offset, 
46141^6146 

Fish  and  Wildlife  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act;  Title  VIII 
implementation  (subsistence  priority); 
Fish  and  wildhfe;  subsistence  taking,  46147-46152 
Migratory  bird  hunting: 

Seasons,  limits,  and  shooting  hours;  establishment,  etc., 
46123-46138 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 
Neomycin  sulfate  soluble  powder  and  oral  solution, 

45944 
Progesterone  and  estradiol  benzoate,  45945 
Pyrantel  pamoate  suspension,  45944-45945 
Color  additives: 

D&C  Violet  No.  2,  45943-45944 
NOTICES 

Food  additive  petitions: 
Asahi  Denka  Kogyo  K.K.,  46053 
Life  Technologies,  Inc.,  46053-46054 
Meetings: 

Medical  Devices  Advisory  Committee,  46054 
Reporting  and  recordkeeping  requirements,  46054 


Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
California 

Ranch  Industries,  Inc.;  consumer  goods  distribution 
facility,  45997-45998 
Nevada,  45998 

Forest  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act;  Title  V'lII 
implementation  (subsistence  priority): 
Fish  and  wildlife;  subsistence  taking,  46147-46152 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 

Proposed  collection;  comment  request,  46003—46004 

Grain  Inspection,  Packers  and  Stockyards  Administration 

NOTICES 

Agency  designation  actions: 
Ohio,  45995 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings: 

Dietary  Guidelines  Advisory  Committee,  46115-46116 
Vital  and  Health  Statistics  National  Committee.  46052 

Housing  and  Urban  Development  Department 

RULES 

Public  and  Indian  housing: 
Replacement  housing  factor  in  modernization  funding. 
46103-46108 
NOTICES 

Grants  and  cooperative  agreements;  availabilitv,  etc: 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  46059-46067 

Immigration  and  Naturalization  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
INS  and  Joint  Task  Force  Six  activities  along  United 
States  and  Mexico  border  and  Texas  Gulf  Coast, 
46070-46071 
Meetings: 

Immigration  Matters  District  Advisor\'  Council,  46071 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping: 

Stainless  steel  wire  rods  from — 
France,  45998-46000 
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Intemationai  Trade  Commission 

NOTICES 

Import  investigations: 
Trade  and  investment  in  services  database,  46069 

Judicial  Conference  of  the  United  States 

NOTICES 

Meetings: 
Judicial  Conference  Advisory  Committee  on — 
Appellate  Procedure  Rules,  46069-46070 
Bankruptcy  Procedure  Rules,  46069 
Civil  Procedure  Rules,  46070 
Criminal  Procedure  Rules,  46070 
Evidence  Rules,  46070 

Justice  Department 

See  Immigration  and  Naturalization  Service 
See  Victims  of  Crime  Office 

Labor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health  Administration 

NOTICES 

Apparel  imported  into  United  States;  production  working 

conditions;  reporting  methodology  development; 

information  request,  46072 

Land  Management  Bureau 

NOTICES 

Meetings: 
Resource  advisory  councils — 
Northwest  California,  46068 
Southeast  Oregon,  46067-46068 
Southwest.  46068 
Withdrawal  of  public  lands: 
Nevada,  46068-46069 

Mine  Safety  and  IHealth  Administration 

PROPOSED  RULES 

Coal  and  metal  and  nonmetal  mine  safety  and  health: 
Surface  haulage  equipment;  safety  standards,  45973 

Natjonai  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 

Proposed  collection;  comment  request,  46003—46004 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Combined  Arts  Advisory  Panel,  46085-46087 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 

Occupant  crash  protection — 

Air  bag  depowering,  45959-45965 
NOTICES 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

Aprilia,  SpA,  46097-46098 

National  Institutes  of  Health 

NOTICES 

Meetings: 

National  Cancer  Institute.  46054-46055 


National  Eye  Institute,  46055-46056 

National  Heart,  Lung,  and  Blood  Institute,  46056 

National  Institute  of  Allergy  and  Infectious  Diseases, 

46056-46057 
National  Institute  of  Dental  Research,  46057 
National  Institute  of  Environmental  Health  Sciences, 

46057 
National  Institute  of  Mental  Health,  46056 
National  Library  of  Medicine,  46057-46058 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
Atlantic  sea  scallop,  45939-45941 
Northeast  multispecies,  45965-45966 
West  Coast  States  and  Western  Pacific  fisheries — 
Pacific  Coast  groundfish,  45966-45968 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Magnuson-Stevens  Act  provisions — 
Domestic  fisheries;  exempted  fishing  permits  to 

conduct  experimental  fishing;  applications,  45993 
Northeastern  United  States  fisheries — 

New  England  Fishery  Management  Council;  meetings, 
45993-45994 
NOTICES 
Meetings: 
Gulf  of  Mexico  Fishery  Management  Coimcil,  46000 
North  Pacific  Fishery  Management  Council,  46000-46001 

Occupational  Safety  and  Health  Administration 

NOTICES 

Nationally  recognized  testing  laboratories,  etc.: 

National  Technical  Systems,  46079-46082 

NSF  hitemational,  46082-46084 

SGS  U.S.  Testing  Co.  Inc.,  46084--46085 

Pension  Benefit  Guaranty  Corporation 

notices' 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  46087- 
46089 

Personnel  Management  Office 

RULES 

Health  benefits.  Federal  employees: 

Contributions  and  withholdings;  weighted  average  of 
subscription  charges,  45933—45935 

Public  Debt  Bureau 

See  Fiscal  Service 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  46089 
Meetings;  Sunshine  Act,  46089 
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VII 


Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc.; 

correction,  46090 
New  York  Stock  Exchange,  Inc.,  46090-46091 

Social  Security  Administration 

NOTICES 

Privacy  Act: 

Computer  matching  programs,  46091—46093 

State  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

International  Falls,  MN;  Boise  Cascade  Corp.  pipeline, 
46093 
Grants  and  cooperative  agreements;  availability,  etc.: 
Egypt  and  United  States — 
International,  collaborative  projects  in  science  and 
technology,  46093^46094 
Organization,  functions,  and  authority  delegations: 

Secretary  of  State,  46094 
Pipeline  facilities  on  U.S.  borders;  permit  applications: 

Boise  Cascade  Corp.,  46094 
Shrimp  trawl  fishing;  turtle  protection  guidelines; 
certifications,  46094—46097 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  46058-46059 
Submission  for  OMB  review;  comment  request,  46059 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Pennsylvania,  45973-45975 

Surface  Transportation  Board 

NOTICES 

Motor  carriers: 
Finance  applications — 

Coach  USA,  Inc.,  46098-46100 

Textile  Agreements  implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

See  Federal  Transit  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 


See  Comptroller  of  the  Currency 
See  Fiscal  Service 

United  States  information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 

Five  Revolutionary  Seconds  XI,  46100-46101 
Miro's  Black  and  Red  Series:  A  New  Acquisition  in 
Context,  46100 

Victims  of  Crime  Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  46071- 
46072 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  890 
RIN  3206-AI33 

Federal  Employees  Health  Benefits 
Program:  Contributions  and 
Withholdings 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  regulations  with  request 

for  comments. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  to  describe  procedures  for 
OPM's  annual  determination  of  the 
weighted  average  of  subscription 
charges  in  effect  for  self  only  and  for  self 
and  family  enrollments  under  the 
Federal  Employees  Health  Benefits 
(FEHB)Program.  The  determinations  are 
a  requirement  under  recent  amendments 
to  the  FEHB  law  which  authorize  a  new 
Government  contribution  toward  FEHB 
enrollment  charges  effective  with  the 
contract  year  beginning  in  January  1999, 
which  generally  pays  72  percent  of  the 
weighted  average  of  subscription 
charges. 

DATES:  Interim  regulations  are  effective 
August  28,  1998.  We  must  receive 
comments  on  or  before  September  28, 
1998. 

ADDRESSES:  Send  written  comments  to 
Abby  L.  Block,  Chief,  Insurance  Policy 
and  Information  Division,  Retirement 
and  Insurance  Group,  Office  of 
Personnel  Management,  P.O.  Box  57, 
Washington,  DC  20044;  or  hand  deliver 
to  OPM,  Room  3425,  1900  E  Street  NW., 
Washington,  DC;  or  FAX  to  (202)  606- 
0633. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  R.  Rose  (202)  606-0004. 
SUPPLEMENTARY  INFORMATION:  The 
Balanced  Budget  Act  of  1997,  approved 
on  August  5, 1997  (Public  Law  105-33, 


sec.  7002,  111  Stat.  662),  amended  the 
Federal  Employees  Health  Benefits 
(FEHB)  law  to  authorize  a  new 
Government  contribution  formula 
effective  on  the  first  day  of  the  contract 
year  that  begins  in  January  1999.  In 
place  of  the  "Big-6"  formula,  which 
evolved  under  FEHB  law  during  the 
early  1970's,  the  new  formula  bases 
Government  contributions  on  the 
program-wide  weighted  average  costs, 
for  self  only  and  for  self  and  family 
enrollments,  respectively. 

The  Big-6  formula  provided  a 
Government  contribution  for  eligible 
enrollees  in  any  FEHB  plan  or  option 
equal  to  the  lesser  of:  (1)  60  percent  of 
the  simple  average  of  self  only  or  self 
and  family  enrollment  charges  for  the 
highest  level  of  benefits  offered  under 
six  large  plans  described  in  law,  or  (2) 
75  percent  of  charges  for  the  particular 
plan  an  individual  elects  to  enroll  in. 
Initially,  the  Big-6  formula  effectively 
linked  Government  contributions  to 
health  plan  preferences  of  a  majority  of 
FEHB  enrollees. 

Over  time,  though,  FEHB  enrollees 
increasingly  left  high  option  health 
plans  which  were  the  basis  of  the  Big- 
6  formula  and  dispersed  themselves 
among  other  plans.  During  the  1970's 
and  1980*s,  the  FEHB  Program 
expanded  from  several  dozen  to  several 
hundred  health  plans  and  health  care 
inflation  and  rapid  health  plan  premium 
increases  during  this  period  encouraged 
enrollees  to  more  carefully  evaluate  all 
options.  One  distinct  component  of  the 
Big-6  formula,  the  Govemmentwide 
Indemnity  Benefit  Plan,  decided  to 
terminate  FEHB  participation  at  the  end 
of  1989  due  to  escalating  premiums  and 
declining  enrollment.  Because  the 
average  of  premiums  under  the  five 
remaining  Big-6  plans  would  have 
resulted  in  lower  Government 
contributions.  Congress  enacted 
temporary  legislation  to  continue  the 
Big-6  calculation  by  using  premiums  for 
the  five  remeiining  formula  plans  and  a 
so-called  phantom  premium  in  place  of 
the  lapsed  plan.  The  phantom  formula 
effectively  held  the  GKOvemment 
contributions  near  72  percent  of  total 
program  costs  and  was  due  to  expire  at 
the  end  of  1998  in  the  absence  of  further 
action  by  Congress. 

The  1997  amendments  to  the  FEHB 
law  require  a  determination  by  the 
Office  of  Personnel  Management  (OPM) 
in  advance  of  each  contract  year  of  the 


weighted  average  of  subscription 
charges  that  will  be  in  effect  during  the 
year  under  all  FEHB  plans,  for  self  only 
and  for  self  and  family  types  of 
enrollment,  respectively.  For  employees 
and  annuitants  generally,  the  law 
provides  a  Government  contribution 
equal  to  the  lesser  of:  (1)  72  percent  of 
the  amount  OPM  determines  is  the 
program-wide  weighted  average  of 
subscription  charges  for  the  type  of 
enrollment  the  individual  selects,  or  (2) 
75  percent  of  the  subscription  charge  for 
a  particular  plan  (5  U.S.C.§  8906  (a)  and 
(b)).  The  intent  of  the  new  FEHB 
contribution  formula,  which  is  referred 
to  as  the  "Fair  Share"  formula,  is  to 
maintain  a  consistent  level  of 
Government  contributions,  as  a  percent 
of  the  total  program  costs,  regardless  of 
the  configuration  of  participating  health 
plans  or  FEHB  enrollment  patterns. 

The  law  requires  OPM's 
determination  of  the  amounts  of  the 
weighted  average  of  subscription 
charges  for  each  FEHB  contract  year,  for 
self  only  and  for  self  and  family 
enrollments,  not  later  than  October  1 
immediately  preceding  the  beginning  of 
the  contract  year  in  January.  By 
expressed  provision  of  law,  the  weight 
given  to  each  subscription  charge  that 
will  be  in  effect  for  the  following  FEHB 
contract  year  must  be  commensurate 
with  the  number  of  enrollees  eligible  for 
a  Government  contribution  and  enrolled 
for  the  same  plan  or  option  as  of  March 
31  of  the  year  in  which  the 
determination  is  being  made.  Thus, 
OPM  will  multiply  each  subscription 
charge  that  will  be  in  effect  for  the  next 
contract  year  by  the  number  of  eligible 
enrollees  who  are  in  the  plan  and  option 
to  which  the  charge  applies  as  of  March 
31  immediately  preceding  the  contract 
year  We  will  then  compute  the  total- 
dollar  subscription  charge  amounts  for 
all  self  only  enrollments  and  for  all  self 
and  family  enrollments  respectively. 
Finally,  we  will  divide  each  dollar  total 
by  the  corresponding  total  numbers 
under  each  enrollment  type  to  achieve 
the  program-wide  weighted  average 
costs. 

The  FEHB  law  is  very  clear  regarding 
the  methodology  for  determining  the 
program-wide  weighted  average  of 
subscription  charges  in  cases  where 
health  plans  continue  participation 
substantially  unchanged  from  year  to 
year.  OPM  is  issuing  regulations  to 
explain  how  we  intend  to  treat  plans  for 
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purposes  of  determining  the  program- 
wide  weighted  average  of  subscription 
charges  when  conditions  of  a  plan's 
FEHB  participation  change  from  one 
year  to  the  next,  including  cases  in 
which  plans  enter  the  FEHB  Program, 
cease  participation,  or  merge  with 
another  FEHB  plan,  and  cases  in  which 
a  health  maintenance  organization  alters 
its  previous  rating  structure. 

The  regulations  provide  that  OPM 
will  proceed  with  our  determination  of 
the  program-wide  weighted  average  of 
subscription  charges  for  the  following 
contract  year  on  September  1.  If  OPM 
and  the  carrier  of  any  health  plan  which 
has  applied  to  continue  FEHB 
participation  have  not  closed  rate 
negotiations  for  the  following  contract 
year  by  September  1,  the  regulations 
state  that  OPM  will  apply  deemed 
adjustments  to  such  plan's  current-year 
self  only  and  self  and  family 
subscription  charges  for  purposes  of 
including  enroUees  of  the  plan  in  the 
determination  of  the  coming  year's 
program-wide  weighted  average  of 
subscription  charges.  The  deemed 
adjustments  will  be  equal  to  any 
increase  or  decrease  that  OPM  finds  to 
exist  in  a  calculation  of  the  weighted- 
average  of  subscription  charges  using 
only  those  plans  with  which  OPM  has 
closed  rate  negotiations  for  the 
following  contract  year  by  September  1. 
There  will  be  no  readjustment  in  the 
program-wide  weighted  average  charges 
based  on  rate  negotiations  closed  after 
September  1. 

We  expect  deemed  adjustments  to  be 
infrequent  because  provisions  in  5  CFR 
890.203  require  all  FEHB  plans  to 
submit  benefit  and  rate  proposals  to 
OPM  not  less  than  7  months  before  a 
new  contract  year.  However,  the 
regulations  will  ensure  that  OPM  can 
complete  determination  of  program- 
wide  weighted  average  charge  amounts 
for  each  contract  year  by  October  1  of 
the  preceding  year,  as  the  law  requires, 
and  that  complete  information  to  assist 
enrollees  in  comparing  health  plan 
features  is  available  at  the  start  of  the 
annual  open  enrollment  period  in 
November. 

Since  newly  participating  or 
terminating  FEHB  plans  inherently  lack 
one  of  two  requisite  data  needed  for 
determining  thp  ,  rogram-wide  weighted 
average  of  subsc«iption  charges,  namely, 
previous  enrollment  or  subscription 
charges  for  the  following  contract  year, 
the  regulations  exclude  data  associated 
with  these  plans  from  these 
determinations.  If  two  or  more  existing 
FEHB  plans  merge,  or  if  a  two-option 
plan  ceases  to  offer  one  of  the  options, 
the  regulations  state  that  OPM  will  use 
the  combined  enrollments  from  the 


merging  plans,  or  the  two  plan  options, 
for  purposes  of  weighting  the 
subscription  charges  for  the  successor 
entity. 

Contracts  with  comprehensive 
medical  plans  (CMPs)  may  include 
different  rates  for  specified  portions  of 
the  plan's  service  area  and  will  assign 
a  distinct  enrollment  code  for  each 
rating  area.  Such  plans  occasionally 
decide  to  split  the  existing  rating  area(s) 
into  two  or  more  new  areas  or  to 
reconfigure  geographic  areas  covered  by 
existing  rating  codes.  When  this  occurs, 
there  may  not  be  a  direct  correlation 
between  the  plan's  current-year 
enrollment  and  rating  codes  for  the 
following  contract  year  for  purposes  of 
determining  the  weight  to  be  given  to 
each  new  subscription  charge.  So, 
where  a  participating  CMP  plan  is 
altering  its  FEHB  rating  structure  for  the 
following  contract  year,  the  regulations 
provide  that  OPM  will  estimate  what 
portion  of  the  total  enrollments  under 
all  rating  codes  for  the  same  plan  on 
March  31  of  the  determination  year 
correlates  to  each  of  the  plan's  rating 
codes  for  the  following  contract  year. 

Finally,  we  are  removing  existing 
provisions  in  paragraph  5  CFR 
890.501(b),  and  the  reference  to 
paragraph  (b)  in  5  CFR  890.501(a), 
which  reflect  FEHB  law  in  effect  prior 
to  1974  amendments  to  the  Government 
contribution  formula  (Public  Law  93- 
246,  section  1,  88  Stat.  3). 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  Delay  in  Effective  Date 

Pursuant  to  section  553(b)(3)(B)  and 
(d)(3)  of  title  5,  United  States  Code,  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  and  for  making  these  rules 
effective  in  less  than  30  days.  These 
regulations  essentially  expound  on  a 
requirement  in  the  FEHB  law,  which 
includes  a  prescribed  methodology,  for 
OPM  to  make  a  determination  of  the 
weighted  average  of  subscription 
charges  in  effect  under  all  FEHB  plans 
in  each  contract  year  after  1998. 
Accordingly,  notice  of  proposed 
rulemaking  and  public  procedure 
thereon  are  unnecessary.  Also,  good 
cause  exists  for  making  these  rules 
effective  in  less  than  30  days.  The  law 
gives  OPM  some  discretion  regarding 
the  time  frame  for  making  the  required 
determination.  For  purposes  of 
including  information  on  Government 
contributions  in  materials  for  the  annual 
FEHB  open  enrollment  period  in 
November,  OPM  concludes  that 
determination  of  the  weighted  average 
of  subscription  charges  must  proceed  on 
September  1  each  year,  beginning  with 
1998. 


Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulations  only  affect 
Federal  Government  contributions 
toward  enrollment  costs  under  the 
Federal  Employee  Health  Benefits 
Program. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedure.  Government  employees. 
Health  facilities.  Health  insurance. 
Health  professions.  Hostages,  Iraq, 
Kuwait,  Lebanon,  Reporting  and  record 
keeping  requirements.  Retirement. 

U.S.  Office  of  Personnel  Management. 
Janice  R.  Lachance, 

Director. 

Accordingly,  OPM  is  amending  Title 
5  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1.  The  authority  citation  for  part  890 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8913;  §890.803  also 
issued  under  50  U.S.C.  403p,  22  U.S.C.  4069c 
and  4069C-1;  subpart  L  also  issued  under 
sec.  599C  of  Pub.  L.  101-513,  104  Stat.  2064, 
as  amended;  §  890.102  also  issued  under 
sections  11202(f).  11232(e),  and  11246  (b) 
and  (c)  of  Pub.  L.  105-33,  111  Stat.  251. 

Subpart  E — Contributions  and 
Withholdings 

2.  Amend  §890.501  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§890.501     Government  contributions. 

(a)  The  Government  contribution 
toward  subscription  charges  under  all 
health  benefits  plans,  for  each  enrolled 
employee  who  is  paid  biweekly,  is  the 
amount  provided  in  section "Bgoe  of  title 
5,  United  States  Code,  plus  4  percent  of 
that  amount. 

(b)  In  accordance  with  the  provisions 
of  5  U.S.C.  8906(a)  which  take  effect 
with  the  contract  year  that  begins  in 
January  1999,  OPM  will  determine  the 
amounts  representing  the  weighted 
average  of  subscription  charges  in  effect 
for  each  contract  year,  for  self  only 
enrollments  and  for  self  and  family 
enrollments,  as  follows: 

(1)  The  determination  of  the  weighted 
average  of  subscription  charges  will 
only  include  those  health  benefits  plans 
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which  are  continuing  FEHB  Program 
participation  from  one  contract  year  to 
the  next. 

(i)  If  0PM  and  the  carrier  for  a  plan 
that  will  continue  participation  have 
closed  negotiations  on  rates  for  the 
upcoming  contract  year  by  September  1 
of  the  current  contract  year,  i.e.,  the 
determination  year,  0PM  will  use  the 
plan's  negotiated  subscription  charges 
for  the  upcoming  contract  year  in  the 
determination  of  the  weighted  average 
of  subscription  charges. 

(ii)  If  OPM  and  the  carrier  for  a  plan 
that  applied  to  continue  participation 
have  not  closed  rate  negotiations  for  the 
upcoming  contract  year  by  September  1 
of  the  determination  year,  OPM  will 
make  a  deemed  adjustment  to  such 
plan's  subscription  charges  for  the 
current  contract  year  for  purposes  of 
counting  eligible  enrollees  of  the  plan  in 
the  determination  of  weighted  average 
charges  for  the  upcoming  contract  year. 
The  deemed  adjustment  will  equal  any 
increase  or  decrease  OPM  finds  in  its 
determination  of  the  weighted  average 
of  subscription  charges  for  the 
upcoming  contract  year  for  all  plans 
with  which  OPM  has  closed  rates  on 
September  1  of  the  determination  year. 

(iii)  There  will  be  no  subsequent 
adjustment  in  the  weighted  average 
charges  applicable  to  the  upcoming 
contract  year  to  reflect  rate  negotiations 
closed  after  September  1  of  the 
determination  year. 

(2)  Except  as  otherwise  specified  in 
paragraphs  (b)(2)  (i)  and  (b)(2)(ii)  of  this 
section,  the  weight  OPM  gives  to  each 
subscription  charge  for  purposes  of 
determining  the  weighted  average  of 
subscription  charges  for  the  upcoming 
contract  year  will  be  proportionate  to 
the  number  of  individuals  who,  as  of 
March  31  of  the  determination  year,  are 
enrolled  in  the  plan  or  benefits  option 
to  which  such  charge  applies  and  are 
eligible  for  a  Government  health 
benefits  contribution  in  the  upcoming 
contract  year. 

(i)  When  a  subscription  charge  for  an 
upcoming  contract  year  applies  to  a 
plan  that  is  the  result  of  a  merger  of  two 
or  more  plans  which  contract  separately 
with  OPM  during  the  determination 
year,  or  applies  to  a  plan  which  will 
cease  to  offer  two  benefits  options,  OPM 
will  combine  the  self  only  enrollments 
and  the  self  and  family  enrollments 
from  the  merging  plans,  or  from  a  plan's 
two  benefits  options,  for  purposes  of 
weighting  subscription  charges  in  effect 
for  the  successor  plan  for  the  upcoming 
contract  year. 

(ii)  When  a  comprehensive  medical 
plan  (CMP)  varies  subscription  charges 
for  different  portions  of  the  plan's 
service  area  and  the  plan's  contract  for 


the  upcoming  contract  year  will 
reconfigure  geographic  areas  associated 
with  subscription  charges,  so  that  there 
will  not  be  a  direct  correlation  between 
enrollment  in  the  determination  year 
and  rating  areas  for  the  upcoming 
contract  year,  OPM  will  estimate  what 
portion  of  the  plan's  enrollees  on  March 
31  of  the  determination  year  will  be 
subject  to  each  of  the  plan's 
subscription  rates  for  the  upcoming 
contract  year. 

(3)  After  OPM  weights  each 
subscription  charge  as  provided  in 
paragraphs  (b)(2).  (b)(2)(i).  and  (b)(2)(ii) 
of  this  section,  OPM  will  compute  the 
total  of  subscription  charges  associated 
with  self  only  enrollments,  and  the  total 
of  subscription  charges  associated  with 
self  and  family  enrollments.  OPM  will 
divide  each  subscription  charge  total  by 
the  total  number  of  enrollments  such 
amount  represents  to  obtain  the 
program-wide  weighted  average 
subscription  charges  for  self  only  and 
for  self  and  family  enrollments, 
respectively. 
***** 

[FR  Doc.  98-23149  Filed  8-27-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1230 
[No.  LS-88-004] 

Pork  Promotion,  Research,  and 
Consumer  Information  Order — 
Decrease  in  Importer  Assessments 

AGENCY:  Agricultural  Marketing  Service, 

USD  A. 

action:  Final  rule. 

summary:  Pursuant  to  the  Pork 
Promotion,  Research,  and  Consumer 
Information  Act  (Act)  of  1985  and  the 
Pork  Promotion,  Research,  and 
Consumer  Information  Order  (Order) 
issued  thereunder,  this  final  rule 
decreases  by  one-hundredth  of  a  cent 
per  pound  the  amount  of  the  assessment 
per  pound  due  on  imported  pork  and 
pork  products  to  reflect  a  decrease  in 
the  1997  five-market  average  price  for 
domestic  barrows  and  gilts.  This  action 
brings  the  equivalent  market  value  of 
the  live  animals  from  which  such 
imported  pork  and  pork  products  were 
derived  in  line  with  the  market  values 
of  domestic  porcine  animals.  These 
changes  will  facilitate  the  continued 
collection  of  assessments  on  imported 
porcine  animals,  pork,  and  pork 
products. 
EFFECTIVE  DATE:  September  28.  1998. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch,  202/720-1115. 
SUPPLEMENTARY  INFORMATION: 

Executive  Orders  12866  and  12778  and 
Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  is  not  intended  to 
have  a  retroactive  effect.  The  Act  states 
that  the  statute  is  intended  to  occupy 
the  field  of  promotion  and  consumer 
education  involving  pork  and  pork 
products  and  of  obtaining  funds  thereof 
from  pork  producers  and  that  the 
regulation  of  such  activity  (other  than  a 
regulation  or  requirement  relating  to  a 
matter  of  public  health  or  the  provision 
of  State  or  local  funds  for  such  activity) 
that  is  in  addition  to  or  different  from 
the  Act  may  not  be  imposed  by  a  State. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1625  of  the  Act.  a  person  subject  to  an 
order  may  file  a  petition  with  the 
Secretarv-  stating  that  such  order,  a 
provision  of  such  order  or  an  obligation 
imposed  in  connection  with  such  order 
is  not  in  accordance  with  law:  and 
requesting  a  modification  of  the  order  or 
an  exemption  from  the  order.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  the 
district  in  which  such  person  resides  or 
does  business  has  jurisdiction  to  review 
the  Secretary's  determination,  if  a 
complaint  is  filed  not  later  than  20  days 
after  the  date  such  person  receives 
notice  of  such  determination. 

This  action  also  was  reviewed  under 
the  Regulatory  Flexibility  Act  (RFA)  (5 
United  States  Code  (U.S.'C.)  601  et  seq.]. 
The  effect  of  the  Order  upon  small 
entities  initially  was  discussed  in  the 
September  5,  1986,  issue  of  the  Federal 
Register  (51  FR  31898).  It  was 
determined  at  that  time  that  the  Order 
would  not  have  a  significant  effect  upon 
a  substantial  number  of  small  entities. 
Many  of  the  estimated  1,000  importers 
may  be  classified  as  small  entities  under 
the  Small  Business  Administration 
definition  (13  CFR  121.601). 

This  final  rule  decreases  the  amount 
of  assessments  on  imported  pork  and 
pork  products  subject  to  as.sessment  by 
one-hundredth  of  a  cent  per  pound,  or 
as  expressed  in  cents  per  kilogram,  two- 
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hundredths  of  a  cent  per  kilogram.  This 
decrease  is  consistent  with  the  decrease 
in  the  annual  price  of  domestic  barrows 
and  gilts  for  calendar  year  1997. 
Adjusting  the  assessments  on  imported 
pork  and  pork  products  would  result  in 
an  estimated  decrease  in  assessments  of 
$63,000  over  a  12-month  period. 
Assessments  collected  for  1997  were 
$3,369,587.  Accordingly,  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  Act  (7  U.S.C.  4801-4819) 
approved  December  23,  1985, 
authorized  the  establishment  of  a 
national  pork  promotion,  research,  and 
consumer  information  program.  The 
program  was  funded  by  an  initial 
assessment  rate  of  0.25  percent  of  the 
market  value  of  all  porcine  animals 
marketed  in  the  United  States  and  an 
equivalent  amount  of  assessment  on 
imported  porcine  animals,  pork,  and 
pork  products.  However,  that  rate  was 
increased  to  0.35  percent  in  1991  (56  FR 
51635)  and  to  0.45  percent  effective 
September  3,  1995  (60  FR  29962).  The 
final  Order  establishing  a  pork 
promotion,  research,  and  consumer 
information  program  was  published  in 
the  September  5,  1986,  issue  of  the 
Federal  Register  (51  FR  31898;  as 
corrected,  at  51  FR  36383  and  amended 
at  53  FR  1909,  53  FR  30243,  56  FR  4, 
56  FR  51635,  60  FR  29962.  60  FR  33681, 
and  60  FR  58501)  and  assessments 
began  on  November  1,  1986. 

The  Order  requires  importers  of 
porcine  animals  to  pay  the  U.S.  Customs 
Service  (USCS),  upon  importation,  the 
assessment  of  0.45  percent  of  the 
animal's  declared  value  and  importers 
of  pork  and  pork  products  to  pay  USCS, 
upon  importation,  the  assessment  of 
0.45  percent  of  the  market  value  of  the 
live  porcine  animals  from  which  such 
pork  and  pork  products  were  produced. 
This  final  rule  decreases  the 
assessments  on  all  of  the  imported  pork 
and  pork  products  subject  to  assessment 
as  published  in  the  Federal  Register  as 
a  final  rule  May  13,  1997.  and  effective 
June  12.  1997:  (62  FR  26205).  This 
decrease  is  consistent  with  the  decrease 
in  the  annual  average  price  of  domestic 
barrows  and  gilts  for  calendar  year  1997 
as  reported  by  USDA.  AMS,  Livestock 
and  Grain  Market  News  (LGMN) 
Branch.  This  decrease  in  assessments 
will  make  the  equivalent  market  value 
of  the  live  porcine  animal  from  which 
the  imported  pork  and  pork  products 
were  derived  reflect  the  recent  decrease 
in  the  market  value  of  domestic  porcine 
animals,  thereby  promoting 
comparability  between  importer  and 


domestic  assessments.  This  final  rule 
will  not  change  the  current  assessment 
rate  of  0.45  percent  of  the  market  value. 

The  methodology  for  determining  the 
per  pound  amounts  for  imported  pork 
and  pork  products  was  described  in  the 
Supplementary  Information 
accompanying  the  Order  and  published 
in  the  September  5. 1986,  Federal 
Register  at  51  FR  31901.  The  weight  of 
imported  pork  and  pork  products  is 
converted  to  a  carcass  weight  equivalent 
by  utilizing  conversion  factors  which 
are  published  in  the  Department's 
Statistical  Bulletin  No.  697  "Conversion 
Factors  and  Weights  and  Measures." 
These  conversion  factors  take  into 
account  the  removal  of  bone,  weight  lost 
in  cooking  or  other  processing,  and  the 
nonpork  components  of  pork  products. 
Secondly,  the  carcass  weight  equivalent 
is  converted  to  a  live  animal  equivalent 
weight  by  dividing  the  carcass  weight 
equivalent  by  70  percent,  which  is  the 
average  dressing  percentage  of  porcine 
animals  in  the  United  States.  Thirdly, 
the  equivalent  value  of  the  live  porcine 
animal  is  determined  by  multiplying  the 
live  animal  equivalent  weight  by  an 
annual  average  market  price  for  barrows 
and  gilts  as  reported  by  USDA.  AMS, 
LGMN  Branch.  This  average  price  is 
published  on  a  yearly  basis  during  the 
month  of  January  in  LGMN  Branch's 
publication  "Livestock.  Meat,  and  Wool 
Weekly  Summary  and  Statistics." 
Finally,  the  equivalent  value  is 
multiplied  by  the  applicable  assessment 
rate  of  0.45  percent  due  on  imported 
pork  and  pork  products.  The  end  result 
is  expressed  in  an  amount  per  pound  for 
each  type  of  pork  or  pork  product.  To 
determine  the  amount  per  kilogram  for 
pork  and  pork  products  subject  to 
assessment  under  the  Act  and  Order,  the 
cent  per  pound  assessments  are 
multiplied  by  a  metric  conversion  factor 
2.2046  and  carried  to  the  sixth  decimal. 

The  formula  in  the  preamble  for  the 
Order  at  51  FR  31901  contemplated  that 
it  would  be  necessary  to  recalculate  the 
equivalent  live  animal  value  of 
imported  pork  and  pork  products  to 
reflect  changes  in  the  annual  average 
price  of  domestic  barrows  and  gilts  to 
maintain  equity  of  assessments  between 
domestic  porcine  animals  and  imported 
pork  and  pork  products. 

The  average  annual  market  price 
decreased  from  $52.77  in  1996  to  $51.30 
in  1997,  a  decrease  of  about  3  percent. 
This  decrease  will  result  in  a 
corresponding  decrease  in  assessments 
for  all  HTS  numbers  listed  in  the  table 
in  §  1230.110.  62  FR  26205;  May  13. 
1997,  of  an  amount  equal  to  one- 
hundredth  of  a  cent  per  pound,  or  as 
expressed  in  cents  per  kilogram,  two- 
hundredths  of  a  cent  per  kilogram. 


Based  on  the  most  recent  available 
Department  of  Commerce.  Bureau  of 
Census,  data  on  the  volume  of  imported 
pork  and  pork  products,  the  decrease  in 
assessment  amounts  would  result  in  an 
estimated  $63,000  decrease  in 
assessments  over  a  12-month  period. 

On  June  11,  1998.  AMS  published  in 
the  Federal  Register  (63  FR  31942)  a 
proposed  rule  which  would  decrease 
the  per  pound  assessment  on  imported 
pork  and  pork  products  consistent  with 
decreases  in  the  1997  average  prices  of 
domestic  barrows  and  gilts  to  provide 
comparability  between  imported  and 
domestic  assessments.  The  proposal  was 
published  with  a  request  for  comments 
by  July  13,  1998.  No  comments  were 
received. 

This  final  rule  provides  for  a  30-day 
waiting  period.  This  period  is 
appropriate  because  the  final  rule 
simply  provides  for  an  adjustment  in 
the  per  pound  assessment  levels  on 
imported  pork  and  pork  products  to 
reflect  changes  in  live  hog  prices  which 
occurred  from  1996  to  1997.  These  live 
hog  prices  form  the  basis  for  the 
assessments.  These  adjustments  should 
be  made  effective  as  soon  as  possible  to 
promote  optimum  equity. 

Accordingly,  this  final  rule 
establishes  the  new  per-pound  and  per- 
kilogram  assessments  on  imported  pork 
and  pork  products. 

List  of  Subjects  in  7  CFR  Part  1230 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Marketing  agreement.  Meat 
and  meat  products.  Pork  and  pork 
products. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  1230  is  amended 
as  follows: 

PART  1230— PORK  PROMOTION. 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
part  1230  continues  to  read  as  follows: 

Authority:  7  U.S.C.  4801-4819. 

Subpart  B — [Amended] 

2.  Section  1230.110  is  revised  to  read 
as  follows: 

§1230.110    Assessments  on  imported  pork 
and  pork  products. 

(a)  The  following  HTS  categories  of 
imported  live  porcine  animals  are 
subject  to  assessment  at  the  rate 
specified. 


Live  porcine 
animals 


0103.10.0000 


Assessment 


0.45  percent  Customs  En- 
tered Value. 
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Live  pordne 
animals 


0103.91.0000 


Assessment 


0.45  percent  Customs  En- 
tered Value. 


Live  porcine 
animals 

Assessment 

0103.92.0000 

0.45  percent  Customs  En- 
tered Value. 

(b)  The  follovv'ing  HTS  categories  of 
imported  pork  and  pork  products  are 
subject  to  assessment  at  the  rates 
specified. 


Pork  and  pork  products 

Assessment 

Cents/lb       j       Cents/kg 

0203.11.0000  

.33 
.33 
.33 
.33 
.33 
.38 
.38 
.33 
.33 
.33 
.33 
.33 
.38 
.33 
.33 
.33 
.33 
.33 
.33 
.33 
.33 
.38 
.38 
.46 
.46 
.50 
.50 
.33 
.50 
.50 
.33 
.46 
.38 

727Slfi 

0203.12.1010  

727518 

0203.12.1020  

727518 

0203.12.9010  

727518 

0203.12.9020  

727518 

0203.19.2010  

837748 

0203.19.2090  

.837748 

727'ilS 

0203.19.4010  

0203.19.4090  

.727518 
7?751fi 

0203.21.0000  ; 

0203.22.1000  

727618 

0203.22.9000  

727518 

0203.29.2000  

ft3774.fl 

0203.29.4000  

.727518 
727518 

0206.30.0000  

0206.41.0000  

727518 

0206.49.0000 

727518 

0210.11.0010  

727518 

0210.11.0020  

727518 

0210.12.0020  

727518 

0210.12.0040  

727518 

0210.19.0010  

837748 

0210.19.0090  

.837748 
1  0141 16 

1601.00.2010  

1601.00.2090  

1  0141 16 

1602.41.2020  

1  102300 

1602.41.2040  

1  102300 

1602.41.9000  

727518 

1602.42.2020  

1  102300 

1602.42.2040  

1  1023CM 

1602.42.4000  

727518 

1602.49.2000  

1  0141 16 

1602.49.4000  

83774.8 

Dated:  August  24,  1998. 
Barry  L.  Carpenter, 

Deputy  Administrator,  Livestock  and  Seed 

Program. 

[FR  Doc.  98-23228  Filed  8-27-98;  8:45  am) 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  98-ASW-24] 

Revision  of  Class  E  Airspace; 
Intracoastal  City,  LA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 


revises  Class  E  airspace  at  Intracoastal 

City,  LA. 

EFFECTIVE  DATE:  The  direct  final  rule 

published  at  63  FR  31351  is  effective 

0901  UTC,  October  8,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Day,  Airspace  Branch,  Air 

Traffic  Division,  Southwest  Region, 

Federal  Aviation  Administration,  Fort 

Worth,  TX  76193-0520,  telephone:  817- 

222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  June  9,  1998  (63  FR  31351). 
The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 


regulation  would  become  effective  on 
October  8,  1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth.  TX,  on  .August  21. 
1998. 
JoEllen  Casilio, 

Assistant  Manager.  Air  Traffic  Division. 
Southwest  Region 

[FR  Doc.  98-23143  Filed  8-27-98,  8  45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-ASW-25] 

Revision  of  Class  E  Airspace;  Venice, 
LA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT 


45938 
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ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

summary:  This  notice  confinns  the 
effective  date  of  a  direct  final  rule  wrhich 
revises  Class  E  airspace  at  Venice,  LA. 
EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  31352  is  effective 
0901  UTC,  October  8,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Day,  Airspace  Branch,  Air 

Traffic  Division,  Southwest  Region, 

Federal  Aviation  Administration,  Fort 

Worth,  TX  76193-0520,  telephone:  817- 

222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

published  this  direct  final  rule  writh  a 
request  for  comments  in  the  Federal 
Register  on  June  9,  1998  (63  FR  31352). 
The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
October  8,  1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth.  TX,  on  August  21. 
1998. 

JoEllen  Casilio, 

Assistant  Manager,  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc.  98-23142  Filed  8-27-98;  8:45  ami 

BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-ASW-26] 

Establishment  of  Class  E  Airspace; 
Grand  Chenier,  LA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
establishes  Class  E  airspace  at  Grand 
Chenier,  LA. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  31353  is  effective 
0901  UTC,  October  8.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch.  Air 


Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Forth 
Worth,  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  June  9,  1998  (63  FR  31353). 
The  FAA  uses  the  direct  final 
rulemaking  procediue  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
v^Titten  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
October  8,  1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Forth  Worth,  TX,  on  August  21, 
1998. 

JoEllen  Casilio, 

Assistant  Manager,  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc.  98-23141  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  491 0-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-ASW-27] 

Revision  of  Class  E  Airspace;  Leeville, 
LA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Leeville,  LA. 
EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  31620  is  effective 
0901  UTC,  October  8,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  June  10,  1998  (63  FR  31620). 
The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 


public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
v«-itten  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
October  8, 1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  August  21, 
1998. 

JoEllen  Casilio, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  98-23140  Filed  8-27-98;  8:45  am] 

BILLING  CODE  491 0-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-ASW-28] 

Revision  of  Class  E  Airspace;  Sabine 
Pass,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  dates. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Sabine  Pass, 
TX. 

EFFECTIVE  DATE:  The  direct  final  rule 
pubhshed  at  63  FR  31619  is  effective 
0901  UTC,  October  8,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  June  10,  1998  (63  FR  31619). 
The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
v\rithin  the  comment  period,  the 
regulation  would  become  effective  on 
October  8,  1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 
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Issued  in  Fort  Worth,  TX,  on  August  21, 
1998. 

JoEUen  Casilio, 

Assistant  Manager,  Air  Traffic  Division, 
Southwest  Region. 

|FR  Dos.  98-23139  Filed  8-27-98;  8:45  am) 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  98-ASW-29] 

Revision  of  Class  E  Airspace;  Grand 
Isle,  LA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Grand  Isle, 
LA. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  31355  is  effective 
0901  UTC,  October  8,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  June  9,  1998  (63  FR  31355). 
The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
WTitten  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
October  8, 1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  August  21, 
1998. 
JoElIen  Casilio, 

Assistant  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  98-23138  Filed  8-27-98;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  902 

50  CFR  Part  648 

[Docket  No.  980817220-8220-01;  I.D. 
081098A] 

RIN0648-AL17 

Fisheries  of  the  Northeastern  United 
States;  Framework  10  to  the  Atlantic 
Sea  Scallop  Fishery  Management  Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  measures  contained  in 
Framework  Adjustment  10  to  the 
Atlantic  Sea  Scallop  Fishery 
Management  Plan  (FMP).  These 
regulations  extend  the  closure  of  a  9  mi^ 
(23.31  km^)  site  to  transiting  and  fishing 
with  other  than  hand  gear  for  an  18- 
monlh  period  to  allow  for  the  conduct 
of  a  NMFS-sponsored  sea  scallop 
aquaculture  research  project.  This  rule 
provides  for  exemptions  from  the 
closure  for  vessels  using  certain  gear 
types  and  for  vessels  participating  in  the 
project.  Finally,  this  rule  provides  for 
the  temporary  exemption  for  vessels 
participating  in  the  project  from  certain 
fishing  regulations  that  might  inhibit  or 
prevent  their  participation.  This  action 
is  intended  to  support  an  aquaculture 
research  project  and  prevent  conflicts 
between  fishing  gear  and  project 
equipment  for  the  Umited  duration  of 
the  research  project. 

DATES:  Effective  August  28,  1998 
through  February  28,  2000. 

ADDRESSES:  Copies  of  Amendment  5  to 
the  FMP  (Amendment  5),  its  regulatory 
impact  review  and  the  final  regulatory 
flexibility  analysis,  its  final 
supplemental  environmental  impact 
statement,  and  the  supporting 
documents  for  Framework  Adjustment 
10  are  available  from  Paul  J.  Howard, 
Executive  Director,  New  England 
Fishery  Management  Council,  5 
Broadway  (Route  1),  Saugus,  MA 
01906-1097. 

Comments  regarding  burden-hour 
estimates  for  coUection-of-information 
requirements  contained  in  this  final  rule 
should  be  sent  to  Jon  Rittgers,  Acting 
Regional  Administrator,  1  Blackburn 
Drive,  Gloucester,  MA  01930,  and  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 


Budget  (OMB).  Washington.  D.C.  20502 

(ATTN:  NOAA  Desk  Officer). 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 

H.  Jones,  Fishery  PoHcy  Analyst,  978- 

281-9273. 

SUPPLEMENTARY  INFORMATION: 
Background 

Regulations  implementing 
Amendment  5  to  the  FMP  (62  FR  1829) 
were  published  on  Januarv  14.  1997. 
Details  of  that  action  are  described  in 
the  preamble  to  the  final  rule  and  will 
not  be  repeated  here.  The  final  rule 
closed  a  9  mi  2  (23.31  km  ^)  area  closure 
approximately  12  mi  (22.22  km) 
southwest  of  the  island  of  Martha's 
Vineyard,  MA,  to  transiting  and  fishing 
with  other  than  handgear  for  an  18- 
month  period  to  allow  for  the  conduct 
of  a  NMFS-sponsored  sea  scallop 
aquaculture  research  project.  The  final 
rule  provided  for  exemptions  from  the 
closure  for  vessels  using  certain  gear 
types  and  for  vessels  participating  m  the 
project.  The  final  rule  provided 
temporary  exemptions  for  vessels 
participating  in  the  project  from  certain 
fishing  regulations,  which  may  have 
inhibited  or  prevented  their 
participation. 

Current  scallop  regulations  allow  for 
the  adjustment  of  management 
measures,  as  necessary  to  meet  or 
achieve  consistency  with  the  F.MP's 
goals  and  objectives.  The  regulations 
authorize  the  New  England  Fishery 
Management  Council  (Council)  to 
recommend  adjustments  to  any  of  the 
measures  currently  in  the  FMP. 

Framework  Adjustment  10  continues 
the  experimental  closure  established 
under  Amendment  5  to  the  FMP.  The 
success  of  the  experiment  is  dependent 
on  retaining  the  restrictions  established 
by  Amendment  5.  The  objective  of  the 
project  is  to  obtain  a  comprehensive 
understanding  of  issues  associated  with 
scallop  seeding  and  grow-out.  These 
activities  and  required  environmental 
monitoring  require  the  continuation  of 
restricted  activities  within  the 
experimental  area.  Without  controls  on 
fishing,  expensive  grow-out  and 
monitoring  equipment  could  be 
inadvertently  destroyed  by  towed  gear. 

The  Council  requests  publication  of 
the  management  measures  as  a  final  rule 
after  considering  the  required  factors 
stipulated  in  the  regulations  governing 
the  Atlantic  sea  scallop  fishery  and 
providing  supporting  analysis  for  each 
factor  considered.  The  Administrator, 
Northeast  Region,  NMFS  (Regional 
Administrator)  concurs  with  the 
Council's  recommendation  and  has 
determined  that  Framework  Adjustment 
10  should  be  published  as  a  final  rule. 
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NMFS  is  adjusting  the  scallop 
regulations  following  the  procedure  for 
framework  adjustments  established  by 
Amendment  4  and  codified  in  50  CFR 
part  648.  The  Council  followed  this 
procedure  when  making  adjustments  to 
the  FMP  by  developing  and  analyzing 
the  actions  over  the  span  of  a  minimum 
of  two  Council  meetings  held  on  April 
15-16.  1998,  and  May  20-21,  1998. 

Comments  and  Responses 

The  April  1998  Council  meeting  was 
the  first  of  two  meetings  that  provided 
an  opportunity  for  public  comment  on 
Framework  Adjustment  10.  A  draft 
document  containing  the  proposed 
management  measures  and  their 
rationale  was  available  to  the  public 
during  the  third  week  in  May  1998. 
Notification  of  the  initial  and  final 
Council  meetings  were  mailed  to 
approximately  1,900  people  and  were 
published  in  the  Federal  Register. 
Individuals  and  associations 
representing  user  groups  who  initially 
objected  to  the  original  location  of  the 
Sea  Scallop  Experimental  Area  were 
also  contacted  by  mail.  The  final  public 
hearing  was  held  on  May  20-21,  1998. 
Testimony  provided  by  industry 
members  at  the  public  meetings  favored 
the  framework  adjustment.  There  were 
no  negative  comments. 

Under  NOAA  Administrative  Order 
205-11.  7.01,  dated  December  17,  1990. 
the  Under  Secretary  for  Oceans  and 
Atmosphere  has  delegated  to  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (AA).  the  authority  to  sign 
material  for  publication  in  the  Federal 
Register. 

Classification 

The  Regional  Administrator 
determined  that  this  final  rule  is 
necessary  for  the  conservation  and 
management  of  the  Atlantic  sea  scallop 
fishery  and  that  it  is  consistent  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  and 
other  applicable  law. 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
E.O. 12866. 

The  AA  finds  that  there  is  good  cause 
to  waive  prior  notice  and  opportunity 
for  comment  under  5  U.S.C.  553(b)(B) 
because  such  procedures  would  be 
unnecessary.  Public  meetings  held  by 
the  Council  to  discuss  the  management 
measures  implemented  by  this  rule 
provided  adequate  prior  notice  and  an 
opportunity  for  public  comment  to  be 
heard  and  considered;  therefore,  further 
notice  and  opportunity  to  comment 
before  this  rule  is  effective  is 
unnecessary.  Similarly,  the  need  to 
implement  these  measures  in  a  timely 


manner  to  prevent  possible  damage  to 
expensive  grow-out  and  monitoring 
equipment  inadvertently  destroyed  by 
towed  gear  constitutes  good  cause  under 
5  U.S.C.  553(d)(3)  to  waive  the  30-day 
delay  in  effectiveness. 

Because  prior  notice  and  opportunity 
for  public  comment  are  not  required  for 
this  rule  by  5  U.S.C.  553  or  by  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

This  rule  contains  one  collection-of- 
information  requirement  subject  to  the 
PRA.  This  coUection-of-information 
requirement  has  been  approved  by 
OMB,  and  the  OMB  control  number  and 
public  reporting  burden  are  listed  as 
follows:  Sea  Scallop  Experimental  Area 
authorization  request,  (0.5  hours/ 
response)  under  OMB  control  number 
0648-0321. 

The  estimated  response  time  includes 
the  time  needed  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection-of-information. 
Public  comment  is  sought  regarding: 
whether  this  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  the  accuracy  of  the  burden 
estimate;  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
regarding  this  burden  estimate,  or  any 
other  aspect  of  this  data  collection  to 
NMFS  and  OMB  (see  ADDRESSES). 

List  of  Subjects 

15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 


Dated:  August  24,  1998. 
RoUand  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  Chapter  IX  and  50 
CFR  Chapter  VI  are  amended  as  follows: 

15  CFR  CHAPTER  IX 

PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT; 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

2.  In  §  902.1,  paragraph  (b).  the  table 
is  amended  by  adding  in  the  left  column 
under  50  CFR,  the  entry  "648.56",  and 
in  the  right  column,  in  the 
corresponding  position,  the  control 
number  "  -0321"  to  read  as  follows: 

§  902.1    OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act. 


(b) 


CFR  part  or  section  where  the 
information  collection  require- 
ment is  located 


Current 
OMB  con- 
trol number 
(all  numtjers 
begin  with 

0648 -) 


50  CFR 


§648.56 


0321 


50  CFR  CHAPTER  VI 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

3.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

4.  In  §  648.14,  paragraph  (a)(97)  is 
added  to  read  as  follows: 

§648.14    Prohibitions. 

(a)  *   •   * 

(97)  Fish  in  or  transit  the  Scallop 
Experimental  Area  defined  in 
§  648.56(a)(1),  except  as  provided  for  in 
§648.56  (a)(2)  and  (a)(3). 
***** 

5.  Section  648.56  is  added  to  subpart 
D  to  read  as  follows: 

§  648.56    Scallop  research  project. 

(a)(1)  Scallop  experimental  area. 
From  August  28,  1998  through  February 
28,  2000,  no  fishing  vessel  or  person  on 


Federal  Register /Vol.  63.  No.  167 /Friday.  August  28.  1998 /Rules  and  Regulations  45941 


a  Bshing  vessel  may  transit  or  fish  with 
other  than  handgear  in  the  area  known 
as  the  Sea  Scallop  Experimental  Area,  as 
defined  by  straight  lines  connecting  the 
following  points  in  the  order  stated, 
except  as  described  in  paragraphs  (a)(2) 
and  (a)(3)  of  this  section: 


Point 

Latitude 

Longitude 

1  

2 

3 

4 

41''11.8'N. 
4ri1.8'N. 
4r08.8'N. 
41°08.8'N. 

70-50'  W. 
70''46'  W. 
70''46'  W. 
70*'50'  W. 

(2)  Exemptions.  A  fishing  vessel  and 
persons  on  a  fishing  vessel  may  transit 
or  fish  in  the  Sea  Scallop  Experimental 
Area  under  the  following  conditions 
only: 

(i)  The  vessel  has  been  issued  an 
allowed  gear  permit  (AGP)  under 
paragraph  (a)(4)(i)  of  this  section  and  is 
fishing  with  pot  gear,  traps,  longline 
gear,  or  any  other  gear  determined  by 
the  Regional  Administrator  as  unlikely 
to  interfere  with  the  sea  scallop 
aquaculture  research  project  in  the  Sea 
Scallop  Experimental  Area;  or 

(ii)  The  vessel  has  been  issued  an 
experimental  fishing  permit  (EFP)  under 
paragraph  (a)(4)(i)  of  this  section  to 
participate  in  the  sea  scallop 
aquaculture  research  project  in  the  Sea 
Scallop  Experimental  Area. 

(3)  Transiting.  Vessels  that  are  not 
exempted  fi-om  the  prohibition  against 
transiting  and  fishing  in  the  Sea  Scallop 
Experimental  Area  under  paragraph 
(a)(2)  of  this  section  may  transit  such 
area  provided  that  their  gear  is  stowed 
in  accordance  with  the  provisions  of 

§  648.81(e). 

(4)  Allowed  gear  and  experimental 
fishing  permits — (i)  Allowed  gear 
permits.  The  Regional  Administrator 
may  issue  an  AGP  to  any  vessel  to  fish 
within  the  Sea  Scallop  Experimental 
Area  with  the  gear  specified  in 
paragraph  (a)(2)(i)  of  this  section. 
Vessels  receiving  AGPs  may  be  required 
to  move  their  gear  within,  or  remove 
their  gear  from,  the  area  upon 
notification  by  the  Regional 
Administrator  and  must  comply  with 
any  additional  restrictions  specified  in 
the  permit.     . 

(ii)  Experimental  fishing  permits.  The 
Regional  Administrator  may  issue  an 
EFP  under  the  provisions  of  §  648.12, 
and  consistent  with  paragraph  (a)(4)(iv) 
of  this  section,  to  any  vessel 
participating  in  the  sea  scallop 
aquaculture  research  project  to  engage 
in  any  of  the  following  activities;  fish  in 
the  Sea  Scallop  Experimental  Area;  use 
fishing  gear  that  does  not' conform  to  the 
regulations;  possess  scallops  when  not 
fishing  under  a  DAS  allocation;  use  up 


to  an  additional  2  DAS  per  year  when 
collecting  and  transporting  luidersized 
scallops  to  the  Sea  Scallop  Experimental 
Area;  and  do  any  other  activity 
necessary  to  project  operations  for 
which  an  exemption  from  regulatory 
provision  is  required.  Vessels  issued  an 
EFP  must  comply  with  all  conditions 
and  restrictions  specified  in  the  permit. 

(iii)  A  vessel  with  an  AGP  or  EFP 
must  carry  the  permit  on  board  the 
vessel  while  fishing  in  the  Sea  Scallop 
Experimental  Area  or  participating  in 
the  scallop  aquaculture  project. 

(iv)  The  Regional  Administrator  may 
not  issue  an  AGP  or  EFP  unless  he 
determines  that  issuance  is  consistent 
with  the  objectives  of  the  FMP.  the 
provisions  of  the  Magnuson-Stevens 
Act,  and  other  applicable  law  and  will 
not: 

(A)  Have  a  detrimental  effect  on  the 
sea  scallop  resource  and  fishery; 

(B)  Create  significant  enforcement 
problems;  or 

(C)  Have  a  detrimental  effect  on  the 
scallop  project. 

(5)  Application.  An  application  for  an 
AGP  or  EFP  must  be  in  writing  to  the 
Regional  Administrator  and  be 
submitted  at  least  30  days  before  the 
desired  effective  date  of  the  permit.  The 
application  must  include,  but  is  not 
limited  to,  the  following  information: 

(i)  The  date  of  application. 

(ii)  The  applicant's  name,  current 
address,  telephone  number  and  fax 
number,  if  apphcable. 

(iii)  The  current  vessel  name,  owner 
address,  and  telephone  number. 

(iv)  The  vessel's  Federal  permit 
number. 

(v)  The  USCG  documentation  number. 

(vi)  The  species  (target  and  incidental) 
expected  to  be  harvested. 

(vii)  The  gear  type,  size,  buoy  colors, 
trap  identification  markings  and  amount 
of  gear  that  will  be  used;  and  exact 
time(s)  fishing  will  take  place  in  the  Sea 
Scallop  Experimental  Area. 

(viii)  The  signature  of  the  applicant. 

(b)  [Reserved] 

[FR  Doc.  98-23181  Filed  8-27-98;  8:45  am] 
BILUNG  CODE  3Sia-22-P 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Other  Products  Required  Under 
the  Energy  Policy  and  Conservation 
Act  ("Appliance  Labeling  Rule") 

AGENCY:  Federal  Trade  Commission. 
action:  Final  rule. 


SUMMARY:  The  Federal  Trade 
Commission  ("Commission")  amends 
its  Appliance  Labehng  Rule  by 
publishing  new  ranges  of  comparability 
to  be  used  on  required  labels  for 
instantaneous  water  heaters.  The 
Commission  also  announces  that  the 
current  ranges  of  comparability  for  room 
air  conditioners,  storage-type  water 
heaters,  heat  pump  water  heaters,  pool 
heaters,  furnaces,  boilers,  and 
dishwashers  will  remain  in  effect  until 
further  notice. 

EFFECTIVE  DATE:  November  27.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Mills.  Attorney,  Division  of 
Enforcement,  Federal  Trade 
Commission.  Washington,  DC  20580 
(202-326-3035). 

SUPPLEMENTARY  INFORMATION:  The 
Appliance  Labeling  Rule  ("Rule")  was 
issued  by  the  Commission  in  1979  (44 
FR  66466  (Nov.  19,  1979))  in  response 
to  a  directive  in  the  Energy  Policy  and 
Conservation  Act  of  1975. >  The  Rule 
covers  eight  categories  of  major 
household  appliances:  refrigerators  and 
refrigerator-freezers,  freezers, 
dishwashers,  clothes  washers,  water 
heaters  (this  category  includes  storage- 
type  water  heaters,  instantaneous  water 
heaters,  and  heat  pump  water  heaters), 
room  air  conditioners,  furnaces  (this 
category  includes  boilers),  and  central 
air  conditioners  (this  category  includes 
heat  pumps).  The  Rule  also  covers  pool 
heaters  (59  FR  49556  (Sept.  28,  1994)). 
and  contains  requirements  that  pertain 
to  fluorescent  lamp  ballasts  (54  FR 
28031  (July  5,  1989)),  certain  plumbing 
products  (58  FR  54955  (Oct.  25,  1993)), 
and  certain  lighting  products  (59  FR 
25176  (May  13,  1994)). 

The  Rule  requires  manufacturers  of  all 
covered  appliances  and  pool  heaters  to 
disclose  specific  energy  consumption  or 
efficiency  information  (derived  from  the 
DOE  test  procedures)  at  the  point  of  sale 
in  the  form  of  an  "EnergyGuide"  label 
and  in  catalogs.  It  also  requires 
manufacturers  of  furnaces,  central  air 
conditioners,  and  heat  pumps  either  to 
provide  fact  sheets  showing  additional 
cost  information,  or  to  be  listed  in  an 
industry  director^'  showing  the  cost 
information  for  their  products.  The  Rule 
requires  that  manufacturers  include,  on 
labels  and  fact  sheets,  an  enei^y 
consumption  or  efficiency  figure  and  a 
"range  of  comparability."  This  range 
shows  the  highest  and  lowest  energy 
consumption  or  efficiencies  for  all 
comparable  appliance  models  so 


'  42  U.S.C.  6294.  The  statute  also  requires  DOE 
to  develop  test  procedures  that  measure  how  much 
energy  the  appliances  use.  and  lo  determine  the 
representative  average  cost  a  ccnf  umer  pays  for  the 
different  types  of  energy  availablB, 
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consumers  can  compare  the  energy 
consumption  or  efficiency  of  other 
models  (perhaps  competing  brands) 
similar  to  the  labeled  model.  The  Rule 
requires  that  manufacturers  also 
include,  on  labels  for  some  products,  a 
secondar\'  energy  usage  disclosure  in 
the  form  of  an  estimated  annual 
operating  cost  based  on  a  specified  DOE 
national  average  cost  for  the  fuel  the 
appliance  uses. 

Section  305.8(b)  of  the  Rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  annually  (by  specified 
dates  for  each  product  type)  ^  the 
estimated  annual  energy  consumption 
or  energy  efficiency  ratings  for  the 
appliances  derived  from  tests  performed 
pursuant  to  the  DOE  test  procedures. 
Because  manufacturers  regularly  add 
new  models  to  their  lines,  improve 
e.xisting  models,  and  drop  others,  the 
data  base  from  which  the  ranges  of 
comparability  are  calculated  is 
constantly  changing.  Under  Section 
305.10  of  the  Rule,  to  keep  the  required 
information  on  labels  consistent  with 
these  changes,  the  Commission 
publishes  new  ranges  (but  not  more 
often  than  armually)  if  an  analysis  of  the 
new  information  indicates  that  the 
upper  or  lower  limits  of  the  ranges  have 
changed  by  more  than  15%.  Otherwise, 
the  Commission  publishes  a  statement 
that  the  prior  ranges  remain  in  effect  for 
the  next  year. 

The  annual  submissions  of  data  for 
room  air  conditioners,  water  heaters 
(including  storage-type,  instantaneous, 
and  heat  pump  water  heaters),  furnaces, 
boilers,  pool  heaters,  and  dishwashers 
have  been  made  and  have  been  analyzed 
by  the  Commission. 

The  ranges  of  comparability  for  room 
air  conditioners,  storage-type  water 
heaters,  heat  pump  water  heaters, 
furnaces,  boilers,  dishwashers,  and  pool 
heaters  have  not  changed  by  more  than 
15%  from  the  current  ranges  for  these 
products.  Therefore,  the  current  ranges 
for  these  products  will  remain  in  effect 
until  further  notice.^  This  means  that 


manufacturers  of  storage-type  water 
heaters,  furnaces,  and  boilers  must 
continue  to  use  the  ranges  that  were 
published  on  September  23,  1994,  and 
that  manufacturers  of  storage-type  water 
heaters  must  continue  to  base  the 
disclosures  of  estimated  annual 
operating  cost  required  at  the  bottom  of 
Energy  Guides  for  these  products  on  the 
1994  Representative  Average  Unit  Costs 
of  Energy  for  electricity  (8.41  cents  per 
kilo  Watt-hour),  natural  gas  (60.4  cents 
per  therm),  propane  (98  cents  per 
gallon),  and/or  No.  2  heating  oil  ($1.05 
per  gallon)  that  were  published  by  DOE 
on  December  29,  1993  (58  FR  68901), 
and  by  the  Commission  on  February  8, 

1994  (59  FR  5699).  Manufacturers  of 
heat  pump  water  heaters  and  pool 
heaters  must  continue  to  use  the  ranges 
that  were  published  on  August  21,  1995. 
Manufacturers  of  room  air  conditioners 
must  continue  to  use  the  corrected 
ranges  for  room  air  conditioners  that 
were  published  on  November  13,  1995. 
Manufacturers  of  heat  pump  water 
heaters,  pool  heaters,  and  room  air 
conditioners  must  continue  to  base  the 
disclosures  of  estimated  annual 
operating  cost  required  at  the  bottom  of 
Energy  Guides  for  these  products  on  the 

1995  Representative  average  Unit  Costs 
of  Energy  for  electricity  (8.67  cents  per 
kilo  Watt-hour),  natural  gas  (63  cents 
per  therm),  propane  (98.5  cents  per 
gallon),  and/or  No.  2  heating  oil  ($1,008 
per  gallon)  that  were  published  by  DOE 
on  January  5,  1995  (60  FR  1773),  and  by 
the  Commission  on  February  17,  1995 
(60  FR  9295).  Manufacturers  of 
dishwashers  must  continue  to  use  the 
ranges  that  were  published  on  August 
25,  1997,  and  must  continue  to  base  the 
disclosures  of  estimated  annual 
operating  cost  required  at  the  bottom  of 
Energy  Guides  for  these  product  on  the 
1997  Representative  Average  Unit  Costs 
of  Energy  for  electricity  (8.31  cents  per 
kilo  Watt-hour),  natural  gas  (61.2  cents 
per  therm),  propane  (98  cents  per 
gallon),  and/or  No.  2  heating  oil  (99 


cents  per  gallon)  that  were  published  by 
DOE  on  November  18,  1996  (61  FR 
58679),  and  the  Commission  on 
February  5,  1997  (62  FR  5316). 

The  data  submission  for 
instantaneous  water  heaters  has  resulted 
in  new  ranges  of  comparability  figures 
for  these  products,  which  will 
supersede  the  current  ranges.'' 

In  consideration  of  the  foregoing,  the 
Commission  revises  Appendix  D4  of 
Part  305  by  publishing  the  following 
ranges  of  comparability  for  use  in 
required  disclosures  (including  labeling) 
for  instantaneous  water  heaters 
manufactured  on  or  after  November  27, 
1998.  In  addition,  as  of  this  effective 
date,  manufacturers  of  instantaneous 
water  heaters  must  base  the  disclosures 
of  estimated  annual  operating  cost 
required  at  the  bottom  of  Energy  Guides 
for  instantaneous  water  heaters  on  the 
1998  Representative  average  Unit  Costs 
of  Energy  for  electricity  (8.42  cents  per 
kilo  Watt-hour),  natural  gas  (61.9  cents 
per  therm),  propane  (95  cents  per 
gallon),  and/or  No.  2  heating  oil  (95 
cents  per  gallon)  that  were  published  by 
DOE  on  December  8,  1997  (62  FR 
64574),  and  by  the  Commission  on 
December  29,  1997  (62  FR  67560). 

List  of  Subjects  in  16  CFR  part  305 

Advertising,  Energy  conservation. 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  16  CFR  Part  305  is 
amended  as  follows: 

PART  305— [AMENDED] 

1.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

2.  Appendix  04  to  Part  305  is  revised 
to  read  as  follows: 

Appendix  04  to  Part  305 — Water 
Heaters — Instantaneous — Gas 

Range  Information: 


Capacity 

Range  of  estimated  annual  energy  consumption 

(therms/yr.  and  gallons/yr.) 

First  hour  rating 

Natural  gas  therms/yr. 

Propane  gallons/yr. 

Low 

High 

Low 

High 

Less  than  21  

(*) 
(*) 
(*) 

(*) 
(•) 
(•) 

(•) 
(•) 
(•) 

i'\ 

21  to  24  

\  1 

25  to  29  

\  I 

n 

-  Reports  for  room  air  conditioners,  water  heaters 
(storage-type,  instantaneous,  and  heat  pump-type). 
furnaces,  boilers,  and  pool  heaters  are  due  May  1. 
Reports  for  dishwashers  are  due  |une  1. 

'The  current  ranges  for  storage-type  water 
heaters,  furnaces,  and  boilers  were  published  on 
September  23.  1994  (59  FR  48796).  The  current 
ranges  for  heat  pump  water  heaters,  pool  heaters. 


and  room  air  conditioners  (originally)  were 
published  on  August  21.  1995  (60  FR  43367).  A 
corrected  version  of  the  ranges  for  room  air 
conditioners  was  published  on  November  13,  1995 
(60  FR  56945.  at  56949).  The  current  ranges  for 
dishwashers  were  published  on  .August  25.  1997  (62 
FR  44890). 


*  The  current  ranges  for  instantaneous  water 
heaters  were  published  on  September  16,  1996  (61 
FR  48620).  Because  the  Commission  has  never 
received  any  submissions  of  data  for  oil-fired 
instantaneous  water  heaters,  the  ranges  for  these 
products  show  "no  data  submitted"  for  all  size 
categories.  The  Commission  will  not,  therefore, 
amend  the  ranges  for  oil-fired  instantaneous  water 
heaters  because  they  have  not  changed. 
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Capacity 


First  hour  rating 


30  to  34  

35  to  40  

41  to  47  

48  to  55  

56  to  64  

85  to  74  

75  to  86  

87  to  99  

100  to  114  

115  to  131    

Over  131  

*  No  data  submitted. 


Range  of  estimated  annual  energy  consumption 
(ttierms/yr.  and  gallons/yr.) 


Natural  gas  therms/yr. 


Low 


High 


230 
6 


(•) 
(•) 
(•) 
(•) 
D 
(•) 
(•) 
(•) 
234 

(*) 
238 


Propane  gallons/yr 


Low 


) 
252 

(•) 
184 


High 


256 

n 

260 


By  direction  of  the  Commission. 
Donald  S.  Clark. 

Secretary. 

IFR  Doc.  98-23150  Filed  8-27-98;  8:45  am) 

BILUNQ  CODE  6750-01 -M 


DELAWARE  RIVER  BASIN 
COMMISSION 

18  CFR  Part  401 

Rules  of  Practice  and  Procedure 

agency:  Delaware  River  Basin 

Commission. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
which  were  published  in  the  Federal 
Register  on  Thursday.  December  4,  1997 
(62  FR  64154). 
DATES:  Effective  August  28.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  M.  Weisman,  Commission 
Secretary.  Telephone  (609)  883-9500 
ext.  203. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  inl8  CFR  Part  401 

Administrative  practice  and 
procedure.  Environmental  impact 
statements.  Freedom  of  information. 
Water  pollution  control.  Water 
resources. 

Accordingly.  18  CFR  part  401  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  401— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  401 
continues  to  read  as  follows: 

Authority:  Delaware  River  Basin  Compact, 
75  Stat.  688. 

2.  Subpart  E  heading  is  revised  to  read 
as  follows: 


Subpart  E — Appeals  or  Objections  to 
Decisions  of  the  Executive  Director  in 
Water  Quality  Cases 

3.  In  §  401.72,  the  first  sentence  is 
revised  to  read  as  follows: 

§  401 .72    Notice  and  request  for  hearing. 

The  Executive  Director  shall  serve 
notice  of  an  action  or  decision  by  him 
under  the  regulations  in  this  chapter  by 
personal  service  or  certified  mail,  return 
receipt  requested.  *   *   * 

4.  §  401.74(b)(6)  is  revised  to  read  as 
follows: 

§  401.74    Form  and  contents  of  report. 


(b)*    *   * 

(6)  An  analysis  of  all  the  parameters 
that  may  have  an  effect  on  the  strength 
of  the  waste  or  impinge  upon  the  water 
quality  criteria  set  forth  in  the 
regulations  in  this  chapter,  including  a 
determination  of  the  rate  of  biochemical 
oxygen  demand  and  the  projection  of  a 
first-stage  carbonaceous  oxygen 
demand; 

5.  In  §  401.106,  the  address  is  revised 
to  read  as  follows: 

§401.106    FOI A  Officer. 

***** 

FOIA  Officer,  Delaware  River  Basin 
Commission,  P.O.  Box  7360,  West  Trenton, 
NJ  08628-0360. 

6.  §  401.112(e)  is  revised  to  read  as 
follows: 

§  401 . 1 1 2    Exempt  information. 


(e)  Personnel  and  medical  files  and 
similar  files  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy;  and 


Dated:  August  20.  1998. 
Susan  M.  Weisman, 

Secretary. 

IFR  Doc.  98-23048  Filed  8-21-98.  8  45  ami 

nUJNG  CODE  63W-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  74 

[Docket  No.  95C-0399] 

Listing  of  Color  Additives  for  Coloring 
Sutures;  D&C  Violet  No.  2; 
Confirmation  of  Effective  Date 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule;  confirmation  of 

effective  date. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  May  27,  1998,  for  the 
final  rule  that  amended  the  color 
additive  regulations  to  provide  for  the 
safe  use  of  D&C  Violet  No.  2  as  a  color 
additive  in  glycolide/dioxanone/ 
trimethylene  carbonate  tri polymer 
absorbable  sutures  for  general  surgen,'. 
DATES:  Effective  date  confirmed:  May 
27,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  M.  Waldron,  Center  for  Food 
Safety  and  Appfied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
202-418-3089. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  23,  1998  (63 
FR  20096),  FDA  amended  the  color 
additive  regulations  in  §  74.3602  DfrC 
Violet  No.  2  (21  CFR  74.3602)  to  provide 
for  the  safe  use  of  D&C  Violet  No.  2  as 
a  color  additive  in  glycolide/dioxanone/ 
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trimethylene  carbonate  tripolymer 
absorbable  sutures  for  general  surgery. 

FDA  gave  interested  persons  until 
May  26,  1998.  to  file  objections  or 
requests  for  a  hearing.  The  agency 
received  no  objections  or  requests  for  a 
hearing  on  the  final  rule.  Therefore. 
FDA  finds  that  the  effective  date  of  the 
final  rule  that  published  in  the  Federal 
Register  of  April  23,  1998,  should  be 
confirmed. 

List  of  Subjects  in  21  CFR  Part  74 

Color  additives.  Cosmetics,  Drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  321, 
341, 342, 343. 348, 351, 352, 355, 361, 
362,  371,  379e]  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10),  notice  is  given 
that  no  objections  or  requests  for  a 
hearing  were  filed  in  response  to  the 
April  23,  1998,  final  rule.  Accordingly, 
the  amendments  issued  thereby  became 
effective  May  27.  1998. 

Dated:  August  13,  1998. 

Williain  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination 

(FR  Doc.  98-23106  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  41flO-«1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Neomycin  Sulfate  Soluble  Powder  and 
Oral  Solution 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  abbreviated 
new  animal  drug  application  (ANADA) 
filed  by  Phoenix  Scientific,  Inc.  The 
supplemental  ANADA  provides  for 
revised  withdrawal  times  for  oral 
solution  as  a  drench  and  in  drinking 
water  for  the  treatment  and  control  of 
colibacillosis  in  cattle  (excluding  veal 
calves),  swine,  sheep,  and  goats. 
EFFECTIVE  DATE:  August  28,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  VV.  Luther,  Center  for  Veterinar>' 
Medicine  (HFV-102),  Food  and  Drug 
Administration.  7500  Standish  PL. 
Rockville.  MD  20855,  301-827-0209. 
SUPPLEMENTARY  INFORMATION:  Phoenix 
Scientific,  Inc..  3915  South  48th  St. 
Terrace.  P.O.  Box  6457.  St.  Joseph,  MO 


64506-0457,  is  the  sponsor  of  ANADA 
200-118  that  provides  for  the  use  of 
neomycin  sulfate  soluble  powder  and 
oral  solution  as  a  drench  in  milk,  or  in 
drinking  water  for  the  treatment  and 
control  of  colibacillosis  in  cattle 
(excluding  veal  calves),  swine,  sheep, 
and  goats.  The  sponsor  filed  a 
supplement  that  provides  for  the  revised 
withdrawal  periods  for  the  use  of  the 
generic  product  to  be  identical  to  that  of 
the  pioneer  product. 

The  supplemental  ANADA  is 
approved  as  a  generic  copy  of 
Pharmacia  &  Upjohn's  NADA  011-315 
Neomix®.  Supplemental  ANADA  200- 
118  is  approved  as  of  July  14,  1998,  and 
the  regulations  are  amended  in  21  CFR 
520.1485  to  reflect  the  approval  for  the 
neomycin  sulfate  solution.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852.  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 
Authority:  21  U.S.C.  360b. 

§520.1485    [Amended] 

3.  Section  520.1485  Neomycin  sulfate 
oral  solution  is  amended  in  paragraph 
(d)(3)  by  removing  "For  sponsor  059130: 
30  days  for  cattle  and  goats,  and  20  days 
for  swine  and  sheep;  for  sponsors 
000009  and  050604:". 


Dated:  August  17,  1998. 
Andrew  J.  Beaulieu, 

Acting  Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  98-23108  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  416(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Pyrantel  Pamoate  Suspension 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Scientific,  Inc.  The  ANADA 
provides  for  use  of  pyrantel  pamoate 
suspension  for  removal  of  large 
roundworms  and  hookworms  and  to 
prevent  reinfections  of  Toxocara  canis 
in  puppies  and  adult  dogs  and  in 
lactating  bitches  after  whelping. 
EFFECTIVE  DATE:  August  28,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville.  MD  20855,  301-827-0209. 
SUPPLEMENTARY  INFORMATION:  Phoenix 
Scientific,  Inc..  3915  South  48th  St. 
Terrace,  P.O.  Box  6457,  St.  Joseph.  MO 
64506-0457  has  filed  ANADA  200-248 
that  provides  for  oral  use  of  pjTantel 
pamoate  suspension  for  removal  of  large 
roundworms  [T.  canis  and  Toxascaris 
leonina)  and  hookworms  [Ancylostoma 
caninum  and  Uncinaria  stenocephala) 
and  to  prevent  reinfections  of  T.  canis 
in  puppies  and  adult  dogs  and  in 
lactating  bitches  after  whelping. 

The  ANADA  is  approved  as  a  generic 
copy  of  Pfizer.  Inc.'s  NADA  100-237 
NemexT^  and  Nemex-2''T^  (pyrantel 
pamoate)  suspension.  ANADA  200-248 
is  approved  as  of  July  16.  1998.  and  the 
regulations  are  amended  in  21  CFR 
520.2043(b)(2)  to  reflect  the  approval. 
The  basis  for  approval  is  discussed  in 
the  freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
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Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  to  read  as 
follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§520.2043    [Amended] 

2.  Section  520.2043  Pyrantel  pamoate 
suspension  is  amended  in  paragraph 
(b)(2)  by  removing  "Nos.  000069  and 
011615"  and  adding  in  its  place  "Nos. 
000069.  011615, and  059130". 

Dated:  August  20,  1998. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
|FR  Doc.  98-23107  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Progesterone 
and  Estradiol  Benzoate 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Fort 
Dodge  Animal  Health.  The 
supplemental  NADA  provides  for 
reimplantation  of  steers  fed  in 
confinement  for  slaughter  with  a 
progesterone-estradiol  implant  70  days 
following  an  initial  implant  of  a  lower 
dose  implant. 


EFFECTIVE  DATE:  August  28,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Caldwell,  Center  For  Veterinary 
Medicine  (HFV-126),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0217. 
SUPPLEMENTARY  INFORMATION:  Fort 
Dodge  Animal  Health,  Division  of 
American  Home  Products  Corp,,  800 
Fifth  St.,  NW.,  P.O.  Box  518,  Fort 
Dodge,  lA  50501,  filed  supplemental 
NADA  9-576  that  provides  for  use  of 
Synovex®  S  (200  milligrams  (mg) 
progesterone  and  20  mg  estradiol 
benzoate)  implanted  in  the  ear  of  steers 
fed  in  confinement  for  slaughter  at 
approximately  day  70  following  initial 
implant  of  Synovex®  C  (100  mg 
progesterone  and  10  mg  estradiol 
benzoate)  when  used  as  part  of  a 
reimplant  program  for  increased  rate  of 
weight  gain.  The  supplemental  NADA  is 
approved  as  of  July  14,  1998,  and  the 
regulations  in  21  CFR  522.1940  are 
amended  by  adding  paragraph  (d)(3)  to 
reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C,  360b. 

2.  Section  522.1940  is  amended  by 
adding  paragraph  (d)(3)  to  read  as 
follows: 


§  522. 1 940    Progesterone  and  estradiol 
benzoate  In  combination. 

*         *         •         *         « 

(d)  •  *  • 

(3)  Steers  fed  in  confinement  for 
slaughter — (i)  Amount.  Reimplant  200 
milligrams  of  progesterone  and  20 
milligrams  of  estradiol  benzoate  on 
approximately  day  70  following  an 
initial  implant  of  100  milligrams  of 
progesterone  and  10  milligrams  of 
estradiol  benzoate  or  200  milligrams  of 
progesterone  and  20  milligrams  of 
estradiol  benzoate. 

(ii)  Indications  for  use.  For  additional 
improvement  in  rate  of  weight  gain. 

(iii)  Limitations.  For  subcutaneous  ear 
implantation. 

Dated:  .August  18.  1998. 
Andrew  ).  BeauUeu, 

Acting  Director.  Office  of  Sew  Animal  Dru^ 
Evaluation.  Center  for  Veterinary  Mediant- 
|FR  Doc,  98-23109  Filed  8-27-98;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  359 

Offering  Regulations  for  United  States 
Savings  Bonds,  Series  I 

AGENCY:  Bureau  of  the  Public  Debt. 
Fiscal  Service.  Treasury. 
ACTION:  Final  rule, 

SUMMARY:  The  Department  of  the 
Treasury-  ("Department"  or  "Treasur\  ') 
is  publishing  in  final  form  an 
amendment  to  the  offering  circular  for 
United  States  Series  I  savings  bonds. 
The  amendment  is  a  technical  change  to 
accommodate  the  first  Series  I  savings 
bond  offering,  effective  September  1. 
1998. 

EFFECTIVE  DATE:  September  1,  1998. 
ADDRESSES:  Copies  of  this  final  rule  are 
available  for  downloading  from  the 
Bureau  of  the  Public  Debt  at  the 
following  World  Wide  Web  address: 
<http://www,savingsbonds.gov>  or  may 
be  obtained  from  the  Bureau  of  the 
Public  Debt.  Division  of  Staff  Services. 
200  3rd  St.,  Parkersburg.  WV  26106- 
1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wallace  L.  Earnest.  Director.  Division  of 
Staff  Services,  at  (304)  480-6319  or  by 
e-mail  at  <weamest@bpd.treas.go\>: 
Edward  C.  Gronseth,  Deputy  Chief 
Counsel,  at  (304)  480-5192  or  by  e-mail 
at  <egronset@bpd.treas.gov>;  or  Dean  A. 
Adams.  Assistant  Chief  Counsel.  Office 
of  the  Chief  Counsel,  fit  (304)  480-5192 
or  by  e-mail  at 
<dadams@bpd,treas.gov>. 
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SUPPLEMENTARY  INFORMATION:  31  CFR 
Part  359,  referred  to  as  the  offering 
circular,  sets  out  the  terms  and 
conditions  for  the  sale  and  issuance  of 
United  States  savings  bonds.  Series  I.  by 
the  Department  of  the  Treasury  to  the 
public.  The  Department  is  issuing  in 
final  form  an  amendment  to  the  offering 
circular  as  a  technical  change  to 
accommodate  the  first  Series  I  savings 
bond  offering,  effective  September  1, 
1998.  The  offering  regulations  currently 
provide  that  the  Series  I  composite  rate 
will  be  set  forth  in  rate  announcements 
published  each  May  and  November.  The 
composite  rate  consists  of  the  fixed  rate 
of  return  and  the  variable  semiannual 
inflation  rate  for  inflation-indexed 
savings  bonds.  The  initial  rate 
announcement,  effective  September  1, 
1998.  will  reflect  the  Secretarv's 
determination  of  the  Fixed  rate  of  return 
for  bonds  during  the  two-month  period 
beginning  September  1,  1998.  through 
October  31,  1998.  The  variable 
semiannual  inflation  rate  will  reflect  the 
rate  of  change  in  the  CPI-U  for  the  six- 
month  period  ending  with  March  31, 
1998. 

Procedural  Requirements 

This  final  rule  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  pursuant  to  Executive  Order 
12866.  Therefore,  the  regulatory  review 
procedures  contained  therein  do  not 
apply. 

This  final  rule  relates  to  matters  of 
public  contract  and  procedures  for  U.S. 
securities.  The  notice  and  public 
procedures  requirements  of  the 
Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C. 
553  (a)(2). 

Since  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulator>'  Flexibility  Act  (5 
U.S.C.  601,  et  seq.]  do  not  apply. 

There  is  no  new  collection  of 
information  contained  in  this  final  rule, 
and,  therefore,  the  Paperwork  Reduction 
Act  (44  U.S.C.  3507)  does  not  apply. 

List  of  Subjects  in  31  CFR  Part  359 

Bonds,  Federal  Reserve  System, 
Government  securities.  Securities. 

Dated:  August  24, 1998. 
Donald  V.  Hammond, 

Acting  Fiscal  Assistant  Secretarw 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Chapter  II, 
Subchapter  B,  is  amended  as  follows: 

PART  359— OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS,  SERIES  I 

1.  The  authority  citation  for  part  359 
continues  to  read  as  follows: 


Authority:  5  U.S.C.  301:  12  U.S.C.  391;  31 
use.  3105. 

2.  In  §  359.2,  paragraphs  (e){l)(i) 
through  (e)(l)(v)  are  revised  to  read  as 
follows: 

§  359.2    Description  of  bonds. 

***** 

(e)  Composite  rates  and  redemption 
values.  (1)  The  following  definitions 
apply  for  determining  the  composite 
rates  and  redemption  values: 

(i)  Rate  announcements.  Rates 
applicable  to  Series  I  bonds  will  be 
furnished  in  rate  announcements 
published  each  May  1  and  November  1, 
or  at  any  other  date  determined  by  the 
Secretary  or  the  Secretary's  designee.  If 
the  regularly  scheduled  date  for  the 
announcement  (for  example.  May  1)  is 
a  day  when  the  Treasury  is  not  open  for 
business,  then  the  announcement  is 
made  on  the  next  business  day; 
however,  the  effective  date  of  the  rates 
remains  the  first  day  of  the  month  of  the 
announcement. 

(ii)  Fixed  rate  of  return.  Each  May  and 
November,  or  at  any  other  date 
determined  by  the  Secretary  or  the 
Secretary's  designee,  the  Secretary  shall 
establish  the  fixed  rate  of  return  for   , 
Series  I  bonds  issue-dated  during  the 
six-month  period,  or  any  other  period 
determined  by  the  Secretary  or  the 
Secretary's  designee,  beginning  on  such 
date.  Such  fixed  rate  of  return  will  be 
applicable  for  the  life  of  the  bond. 

(iii)  Semiannual  inflation  rate.  Each 
May  and  November,  or  at  any  other  date 
determined  by  the  Secretary  or  the 
Secretary's  designee,  Treasury  will 
announce  a  variable  semiarmual 
inflation  rate  for  Series  I  bonds.  The 
index  used  to  determine  this  rate  will  be 
the  non-seasonally  adjusted  U.S.  City 
Average  All  Items  Consumer  Price  Index 
for  All  Urban  Consumers  ("CPI-U") 
published  by  the  Bureau  of  Labor 
Statistics  ("BLS")  of  the  U.S. 
Department  of  Labor.  The  semiannual 
inflation  rate  to  be  effective  with  the 
May  announcement,  and  the  rate  that  is 
effective  for  Series  I  bonds  offered  from 
September  1,  1998,  through  October  31, 
1998,  will  reflect  the  rate  of  change  in 
the  CPI-U  for  the  six-month  period 
ending  with  the  immediately  preceding 
March  31.  The  rate  of  change  over  the 
six-month  period  will  be  expressed  as  a 
percentage,  rounded  to  the  nearest  one- 
hundredth  of  one  percent.  More 
specifically,  the  semiannual  inflation 
rate  will  reflect  the  CPI-U  value  for  the 
most  recent  March  less  the  value  for  the 
preceding  September,  that  difference 
will  then  be  divided  by  the  CPI-U  value 
for  the  preceding  September,  and  the 
result  will  be  multiplied  by  100  to 
convert  the  rate  to  a  percentage.  The 


resulting  rate  will  be  rounded  to  the 
nearest  one-hundredth  of  one  percent. 
The  semiannual  inflation  rate  to  be 
effective  with  the  November 
announcement,  reflecting  the  change  in 
the  CPI-U  for  the  six-month  period 
ending  with  the  immediately  preceding 
September,  will  be  similarly 
determined.  In  certain  deflationary 
conditions,  the  semiannual  inflation 
rate  may  be  negative  to  such  an  extent 
that  it  will  offset  the  fixed  rate  of  return. 
However,  the  redemption  value  of  a 
Series  I  bond  for  any  particular  month 
will  not  be  less  than  the  value  for  the 
preceding  month.  (See  §  359.3(b)  for  a 
discussion  of  the  lag  between  when 
inflation  is  measured  and  when  it  is 
reflected  in  the  value  of  a  bond.) 

(iv)  Index  contingencies.  If  a 
previously  reported  CPI-U  is  revised. 
Treasury  will  continue  to  use  the 
previously  reported  CPI-U  in 
calculating  redemption  values.  If  the 
CPI-U  is  rebased  to  a  different  year, 
Treasury  will  continue  to  use  the  CPI- 
U  based  on  the  base  reference  period  in 
effect  when  the  security  was  first  issued, 
as  long  as  that  CPI  continues  to  be 
published.  If,  while  an  inflation-indexed 
savings  bond  is  outstanding,  the 
applicable  CPI-U  is:  discontinued,  in 
the  judgment  of  the  Secretary, 
fundamentally  altered  in  a  manner 
materially  adverse  to  the  interests  of  an 
investor  in  the  security,  or  in  the 
judgment  of  the  Secretary,  altered  by 
legislation  or  Executive  Order  in  a 
manner  materially  adverse  to  the 
interests  of  an  investor  in  the  security. 
Treasury,  after  consulting  with  the 
Bureau  of  Labor  Statistics  ("BLS"),  or 
any  successor  agency,  will  substitute  an 
appropriate  alternative  index.  Treasury 
will  then  notify  the  public  of  the 
substitute  index  and  how  it  will  be 
applied.  Determinations  of  the  Secretary 
in  this  regard  will  be  final. 

(v)  Composite  rate.  (A)  The  fixed  rate 
of  return,  FR.  and  the  semiannual 
inflation  rate.  SIR,  as  determined  in 
paragraphs  (e)(l)(ii)  and  (iii)  of  this 
section  are  divided  by  100  to  remove  the 
percentage  format  [i.e.,  to  convert  to 
decimal  form)  and  are  then  combined 
into  a  composite  annual  rate.  CR.  in 
accordance  with  the  following  formula: 
CR  =  {SIR  +  (FR  +  2)  -t-  (SIR  x  (FR  ^  2)]} 
x2 

(B)  The  resulting  annual  rate  is 
converted  to  a  percentage  and  is 
rounded  to  the  nearest  one-hundredth  of 
one  percent.  The  composite  rates  will  be 
announced  by  Treasury  each  May  and 
November,  or  at  any  other  date 
determined  by  the  Secretary  or  the 
Secretary's  designee,  and  will  be 
derived  from  the  semiannual  inflation 
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rate  announced  on  the  same  date  and 
the  fixed  rates  of  return  applicable  to 
Series  I  savings  bonds. 

***** 

3.  In  §  359.3.  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§  359.3    Investment  considerations. 

***** 

(b)  Inflation  lag.  (1)  The  inflation  rate 
component  of  investor  earnings  will  be 
determined  twice  each  year.  This  rate 
will  be  the  percentage  change  in  the 
CPI-U  for  the  six  months  ending  each 
March  and  September.  The  rate  will  be 
included  in  the  composite  rate  that  is 
announced  each  May  and  November. 
For  Series  I  bonds  offered  from 
September  1,  1998,  through  October  31. 
1998,  the  inflation  rate  component  of 
investor  earnings  will  be  the  percentage 
change  in  the  CPI-U  for  the  six  months 
ending  March  31,  1998.  This  rate  will  be 
included  in  the  composite  rate  that  is 
announced  for  Series  I  bonds  offered 
effective  from  September  1,  1998, 
through  October  31,  1998.  In  the  event 
the  Secretary,  or  the  Secretary's 
designee,  announces  a  composite  rate  at 
an  effective  date  other  than  May  1  or 
November  1,  the  announcement  will 
specify  the  period  to  be  used  to 
calculate  the  semiannual  inflation  rate. 
Each  composite  rate  will  be  effective  for 
the  entirety  of  the  applicable  rate  period 
that  begins  while  the  rate  is  in  effect. 
Thus,  an  inflation  rate  may  affect 
interest  accruals  from  3  to  13  months 
from  the  date  that  the  CPI-U  is 
measured. 
***** 

IFR  Doc.  98-23145  Filed  8-25-98;  4:00  pm) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD01-98-123] 

RIN2115-AA97 

Safety  Zone:  Connections  Unlimited 
Fireworks,  New  York  Harbor,  Upper 
Bay 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Cormections  Unlimited  fireworks 
program  located  in  Federal  Anchorage 
20C,  New  York  Harbor,  Upper  Bay.  This 
action  is  necessary  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event.  This  action  is  intended  to 


restrict  vessel  traffic  in  a  portion  of 

Federal  Anchorage  20C. 

DATES:  This  rule  is  effective  from  11 

p.m.  on  Saturday,  September  19,  1998, 

until  12:30  a.m.  on  Sunday,  September 

20.  1998. 

ADDRESSES:  Documents  as  indicated  in 

this  preamble  are  available  for 

inspection  or  copying  at  Coast  Guard 

Activities  New  York.  212  Coast  Guard 

Drive,  room  205,  Staten  Island,  New 

York  10305.  between  8  a.m.  and  3  p.m., 

Monday  through  Friday,  except  Federal 

holidays.  The  telephone  number  is  (718) 

354-4195. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  (Junior  Grade)  A.  Kenneally, 

Waterways  Oversight  Branch,  Coast 

Guard  Activities  New  York,  at  (718) 

354-4195. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  an  NPRM 
and  for  making  this  regulation  effective 
less  than  30  days  after  Federal  Register 
publication.  Due  to  the  date  this 
application  was  received,  there  was 
insufficient  time  to  draft  and  publish  an 
NPRM.  Any  delay  encountered  in  this 
regulation's  effective  date  would  be 
contrary  to  public  interest  since 
immediate  action  is  needed  to  close  a 
portion  of  the  waterway  and  protect  the 
maritime  public  from  the  hazards 
associated  with  this  fireworks  display. 

Background  and  Purpose 

On  August  3,  1998,  Bay  Fireworks 
submitted  an  Application  for  Approval 
of  Marine  Event  to  hold  a  fireworks 
program  on  the  waters  of  Upper  New 
York  Bay  in  Federal  Anchorage  20C. 
The  fireworks  program  is  being 
sponsored  by  Connections  Unlimited. 
This  regulation  establishes  a  safety  zone 
in  all  waters  of  Upper  New  York  Bay 
within  a  300  yard  radius  of  the 
fireworks  barge  located  in  approximate 
position  40°41'24.5"N  074°02'25"\V 
(NAD  1983),  approximately  300  yards 
northeast  of  Liberty  Island,  New  York. 
The  safety  zone  is  in  effect  from  11  p.m. 
on  Saturday,  September  19,  1998,  until 
12:30  a.m.  on  Sunday,  September  20, 
1998.  There  is  no  rain  date  for  this 
event.  The  safety  zone  prevents  vessels 
from  transiting  a  portion  of  Federal 
Anchorage  20C  and  is  needed  to  protect 
boaters  from  the  hazards  associated  with 
fireworks  launched  from  a  barge  in  the 
area.  Recreational  and  commercial 
vessel  traffic  will  be  able  to  anchor  in 
the  unaffected  northern  and  southern 
portions  of  Federal  Anchorage  20C. 


Federal  Anchorages  20A  and  20B.  to  the 
north,  and  Federal  Anchorages  20D  and 
20E.  to  the  south,  are  also  available  for 
vessel  use.  There  will  be  no  impact  on 
vessels  transiting  the  shipping  channel 
as  the  safety  zone  does  not  extend  into 
it.  Public  notifications  will  be  made 
prior  to  the  event  via  the  Local  Notice 
to  Mariners  and  marine  information 
broadcasts. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulator)'  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  bv  the 
Office  of  Management  and  Budget  under 
the  Order.  It  is  not  significant  under  the 
regulator^'  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Februan,-  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  ioe  of  the 
regulator)'  policies  and  procedures  of 
DOT  is  unnecessary.  This  finding  is 
based  on  the  limited  marine  traffic  in 
the  area,  the  minimal  time  that  vessels 
will  be  restricted  from  the  zone,  that 
vessels  may  safely  anchor  to  the  north 
and  south  of  the  zone,  and  extensive 
advance  notifications  which  will  be 
made. 

Small  Entities 

Under  the  Regulator\-  Flexibilit\-  .^ct 
(5  U.S.C.  601  et  seq],  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50.000. 

For  reasons  discussed  in  the 
Regulator)'  Evaluation  above,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  .Act  (5  U.S.C 
601  e(.  seq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  detennined  that  this  final 
rule  does  not  have  sufficient 
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implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  Figure  2-1. 
paragraph  34(g).  of  Commandant 
Instruction  M16475.1C,  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

Part  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  Add  temporary  §  165.T01-123  to 
read  as  follows: 

§  1 65.T01  -1 23    Safety  Zone:  Connections 
Unlimited  Fireworlts,  New  York  Hart>or, 
Upper  Bay. 

(a)  Location.  The  following  area  is  a 
safety  zone:  all  waters  of  New  York 
Harbor,  Upper  Bay  within  a  300  yeird 
radius  of  the  fireworks  barge  in 
approximate  position  40°41'24.5"N 
074''02'25"W  (NAD  1983), 
approximately  300  yards  northeast  of 
Liberty  Island,  New  York. 

(b)  Effective  period.  This  section  is 
effective  from  11  p.m.  on  Saturday. 
September  19.  1998,  until  12:30  a.m.  on 
Sunday.  September  20,  1998. 

(c)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  persormel. 
U.S.  Coast  Guard  patrol  persormel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 


Dated:  August  13,  1998. 
R.E.  Beiinis, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port.  New  York. 

[FK  Doc.  98-23219  Filed  8-27-98:  8:45  am) 

BILUNG  CODE  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD01-9a-113] 

[RiN2115-AA97 

Safety  Zone:  Kennedy  Fireworks,  New 
Yorit  Hart>or,  Upper  Bay 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Kennedy  fireworks  program  located 
in  Federal  Anchorage  20C,  New  York 
Harbor,  Upper  Bay.  This  action  is 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
This  action  is  intended  to  restrict  vessel 
traffic  in  a  portion  of  Federal  anchorage 
20C. 

DATES:  This  rule  is  effective  from  9  p.m. 
until  10:30  p.m.  on  Friday,  September 
11.  1998. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Coast  Guard 
Activities  New  York.  212  Coast  Guard 
Drive,  room  205,  Staten  Island.  New 
York  10305,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hohdays.  The  telephone  number  is  (718) 
354-4195. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  A.  Kenneally, 
Waterways  Oversight  Branch,  Coast 
Guard  Activities  New  York,  at  (718) 
354-4195. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  an  NPRM 
and  for  making  this  regulation  effective 
less  than  30  days  after  Federal  Register 
publication.  Due  to  the  date  this 
application  was  received,  there  was 
insufficient  time  to  draft  and  publish  an 
NPRM.  Any  delay  encountered  in  this 
regulation's  effective  date  would  be 
contrary  to  public  interest  since 
immediate  action  is  needed  to  close  a 
portion  of  the  waterway  and  protect  the 
maritime  public  from  the  hazards 
associated  with  this  fireworks  display. 


Background  and  Purpose 

On  July  21,  1998,  Bay  Fireworks 
submitted  an  Application  for  Approval 
of  Marine  Event  to  hold  a  fireworks 
program  on  the  waters  of  Upper  New 
York  Bay  in  Federal  Anchorage  20C. 
The  fireworks  program  is  being 
sponsored  by  James  Kennedy,  Jr.  This 
regulation  establishes  a  safety  zone  in 
all  waters  of  Upper  New  York  Bay 
within  a  300  yard  radius  of  the 
fireworks  barge  located  in  approximate 
position  40°41'24.5"N  074°02'25"W 
(NAD  1983),  approximately  300  yards 
northeast  of  Liberty  Island,  New  York. 
The  safety  zone  is  in  effect  from  9  p.m. 
until  10:30  p.m.  on  Friday,  September 
11,  1998.  The  safety  zone  prevents 
vessels  from  transiting  a  portion  of 
Federal  Anchorage  20C  and  is  needed  to 
protect  boaters  from  the  hazards 
associated  with  fireworks  launched 
from  a  barge  in  the  area.  Recreational 
and  commercial  vessel  traffic  will  be 
able  to  anchor  in  the  unaffected 
northern  and  southern  portion  of 
Federal  Anchorage  20C.  Federal 
Anchorages  20 A  and  20B,  to  the  north, 
and  Federal  Anchorages  20D  and  20E,  to 
the  south,  are  also  available  for  vessel 
use.  Public  notifications  will  be  made 
prior  to  the  event  via  the  Local  Notice 
to  Mariners  and  marine  information 
broadcasts. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  finding  is 
based  on  the  limited  marine  traffic  in 
the  area,  the  minimal  time  that  vessels 
will  be  restricted  from  the  zone,  that 
vessels  may  safely  anchor  to  the  north 
and  south  of  the  zone,  and  extensive 
advance  notifications  which  will  be 
made. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  rule  w^ill  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
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businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

For  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  final  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  final 
rule  does  not  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  Figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

For  the  reason  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Add  temporary  §  165.T01-113  to 
read  as  follows: 

§165.T01-113    Safety  Zone:  Kennedy 
Fireworks,  New  York  Hart>or,  Upper  Bay. 

(a)  Location.  The  following  area  is  a 
safety  zone:  all  waters  of  New  York 
Harbor,  Upper  Bay  within  a  300  yard 
radius  of  the  fireworks  barge  in 
approximate  position  40°41'24.5"  N 
074°02'25"  W  (NAD  1983), 


approximately  300  yards  northeast  of 
Liberty  Island,  New  York. 

(b)  Effective  period.  This  section  is 
effective  from  9  p.m.  until  10:30  p.m.  on 
Friday,  September  11,  1998. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  August  13,  1998. 

R.E.  Bennis, 

Captain,  U.S.  Coast  Guard  Captain  of  the 
Port,  New  Yorlc. 

|FR  Doc.  98-23223  Filed  8-27-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Western  Alaska-98-003] 

RIN2115-AA97 

Safety  Zone;  Gulf  of  Alaska,  Southeast 
of  Narrow  Cape,  Kodiak  Island,  Alaska 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  has 
established  a  temporary  safety  zone  in 
the  Gulf  of  Alaska,  southeast  of  narrow 
Cape,  Kodiak  Island,  Alaska.  The  zone 
is  needed  to  protect  the  safety  of 
persons  and  vessels  operating  in  the 
vicinity  of  the  safety  zone  during  a 
rocket  launch  from  the  Alaska 
Aerospace  Development  Corporation, 
Narrow  Cape,  Kodiak  Island  facihty. 
Entry  of  vessels  or  persons  into  this 
zone  is  prohibited  unless  specifically 
authorized  by  the  Commander, 
Seventeenth  Coast  Guard  District,  the 
Coast  Guard  Captain  of  the  Port, 
Western  Alaska,  or  his  on  scene 
representative.  The  affect  of  the  safety 
zone  is  to  ensure  the  safety  of  human 
life  and  property  during  the  rocket 
launch. 

DATES:  The  safety  zone  becomes 
effective  at  6  a.m.  October  6,  1998,  and 
terminates  at  10  p.m.  October  20,  1998, 
Alaska  local  time. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  and  copying  at  the  following 


address:  LCDR  Rick  Rodriguez,  Chief  of 
Port  Operations,  Coast  Guard  Captain  of 
the  Port  Western  Alaska,  510  L  Street. 
Suite  100,  Anchorage,  Alaska,  99501. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Rick  Rodriguez  at  Chief  of  Port 
Operations.  Coast  Guard  Captain  of  the 
Port  Western  Alaska,  510  L  Street,  Suite 
100,  Anchorage,  Alaska,  99501.  (907) 
271-6700. 

SUPPLEMENTARY  INFORMATION: 
Background  and  Purpose 

The  Alaska  Aerospace  Development 
Corporation  (AADC),  in  conjunction 
with  the  United  States  Air  Force,  will  be 
launching  unmanned  rockets  from  their 
facihty  at  Narrow  Cape,  Kodiak  Island. 
Alaska  beginning  in  September  1998. 
The  safety  zone  is  necessa/y  to  protect 
spectators  and  transiting  vessels  from 
the  potential  hazards  associated  with 
the  launch. 

The  launch  time  is  scheduled  to  take 
place  sometime  between  October  6, 
1998  and  October  20,  1998.  The  Coast 
Guard  will  announce  via  Broadcast 
notice  to  Mariners  the  anticipated  date 
and  time  of  the  launch  and  will  grant 
general  permission  to  enter  the  safety 
zone  during  those  times  in  which  the 
launch  does  not  pose  a  hazard  to 
mariners.  Because  the  hazcirdous 
condition  is  expected  to  last  for 
approximately  4  hours  of  one  day,  and 
because  general  permission  to  enter  the 
safety  zone  will  be  given  during  non- 
hazardous  times,  the  impact  of  this  rule 
on  commercial  and  recreational  traffic  is 
expected  to  be  minimal. 

Discussion  of  the  Regulation 

The  safety  zone  will  include  an  area 
approximately  57  square  nautical  miles 
in  the  Gulf  of  Alaska,  southeast  of 
Narrow  Cape.  Kodiak  Island.  Alaska. 
Specifically,  the  zone  includes  the 
waters  of  the  Gulf  of  Alaska  that  are 
within  the  area  bounded  by  a  line 
drawn  from  a  point  located  at  57°29.7' 
North.  152°18.9'  West,  thence  southeast 
to  a  point  located  at  57°22.3'  North, 
152°07.7'  West,  thence  southwest  to  a 
point  located  at  57°  18.5'  North, 
152°16.3'  West,  and  thence  northwest  to 
a  point  located  at  57°26.0'  North, 
152''27.7'  West,  and  thence  northeast  to 
the  point  located  at  57°29.7'  North, 
152°18.9'  West.  All  coordinates 
reference  Datum:  NAD  1983.  This  safety 
zone  is  necessary  to  protect  spectators 
and  transiting  vessels  from  the  potential 
hazards  associated  with  the  launch  of 
the  Alaskan  Aerospace  rocket.  The 
safety  zone  will  become  effective  at  6 
a.m.  September  26,  1998,  and  terminates 
at  10  p.m.  October  8,  1998.  Alaska  local 
time. 
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Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26.  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
urmecessary. 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  Figure  2-1, 
paragraph  34(g)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 

Publication  History 

A  Notice  of  Proposed  Rulemaking 
regarding  this  Temporary  Final  Rule 
was  published  at  63  FR  31681,  )une  10, 
1998.  The  Notice  of  Proposed 
Rulemaking  provided  a  thirty  (30)  dav 
comment  period  rather  than  the  usual 
ninety  (90)  day  comment  period.  The 
justification  for  the  shortened  comment 
period  can  be  found  at  63  FR  31681. 
June  10.  1998. 

Since  the  publication  of  the  Notice  of 
Proposed  Rulemaking  at  63  FR  31681, 
June  10,  1998,  the  safety  zone  dates  for 
the  rocket  launch  at  Kodiak  Island  has 
changed  from  6  a.m.  September  1,  1998, 
through  10  p.m.  September  10.  1998,  to 
6  a.m.  September  26,  1998,  through  10 
p.m.  October  8.  1998.  The  change  has 
occurred  as  a  result  of  logistical  delavs 
in  obtaining  hardware  for  the  launch 
payload. 

One  comment  was  received  during 
the  comment  period.  The  comment 
concerned  the  time  length  of  the  safety 
zone  indicated  in  the  Notice  of 


Proposed  Rulemaking.  The  concern  was 
that  the  safety  zone,  as  scheduled, 
would  interfere  with  a  commercial 
fishing  groundfish  opening  in  the  Gulf 
of  Alaska.  However,  since  the  safety 
zone  has  been  rescheduled  for  October, 
the  groundfish  opening  will  not  be 
affected. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures. 
Vessels,  Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PARTI  65— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C,  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.401-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Add  temporary  §  165.T17-003  to 
read  as  follows: 

§165.T17-003    Alaska  Aerospace 
Development  Corporation,  Narrow  Cape, 
Kodiak  Island  safety  zone. 

(a)  Regulated  Area.  A  safety  zone  is 
established  in  the  waters  of  the  Gulf  of 
Alaska  that  are  within  the  area  bounded 
by  a  line  drawn  from  a  point  located 
5"7°29.7'  North.  152°  18.9'  West,  thence 
southeast  to  a  point  located  at  57''22.3' 
North.  152°07.7'  West,  thence  southwest 
to  a  point  located  at  57°18.5'  North, 
152°16.3'  West,  and  thence  northwest  to 
a  point  located  at  57°26.0'  North, 
152°27.7'  West,  and  thence  northeast  to 
the  point  located  at  57°29.7'  North, 
152°18.9'  West.  All  coordinates 
reference  Datum:  NAD  1983. 

(b)  Effective  Dates.  This  Section 
becomes  effective  at  6  a.m.  October  6, 
1998,  and  terminates  at  10  p.m.  October 
20.  1998. 

(c)  Regulations.  (1)  The  Captain  of  the 
Port  and  the  Duty  Officer  at  Marine 
Safety  Office,  Anchorage,  Alaska  can  be 
contacted  at  telephone  number  (907) 
271-6700  or  on  VHF  marine  channel  16. 

(2)  The  Captain  of  the  Port  may 
authorize  and  designate  any  Coast 
Guard  commissioned,  warrant,  or  petty 
officer  to  act  on  his  behalf  in  enforcing 
the  safety  zone. 

(3)  The  general  regulations  governing 
safety  zones  contained  in  Title  33  Code 
of  Federal  Regulations,  §  165.23  apply. 
No  person  or  vessel  may  enter  or  remain 
in  this  safety  zone,  without  first 
obtaining  permission  from  the  Captain 
of  the  Port,  or  his  on  scene 
representative.  The  Captain  of  the  Port, 
Western  Alaska,  or  his  on  scene 
representative  may  be  contacted 


onboard  the  U.S.  Coast  Guard  cutter  in 
the  vicinity  of  Narrow  Cape  via  marine 
VHF  channel  16. 

Dated:  July  28,  1998. 

W.J.  Hutmacher, 

Captain,  U.S.' Coast  Guard  Captain  of  the 
Port,  Western  Alaska. 

[FR  Doc.  98-23221  Filed  8-27-98;  8:45  am] 

BILLING  CODE  49ia-15-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  710 

[OPPTS-82051;  FRL-6028-3] 

1998  Reporting  Notice  and  Technical 
Amendment;  Partial  Updating  of  TSCA 
Inventory  Data  Base;  Production  and 
Site  Reports 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  This  document  announces  the 
1998  reporting  period  for  the  Toxic 
Substances  Control  Act  (TSCA) 
Inventory  Update  Rule  (lUR)  and 
contains  technical  amendments  to  the 
rule  to  update  the  reporting 
instructions.  The  lUR  requires 
manufacturers  and  importers  of  certain 
chemical  substances  included  on  the 
TSCA  Chemical  Substance  Inventory  to 
report  current  data  on  the  production 
volume,  plant  site,  and  site-limited 
status  of  the  substances.  The  1998 
reporting  period  is  from  August  25, 
1998  to  December  23,  1998. 

DATES:  This  document  is  effective 
August  28,  1998.  The  1998  reporting 
period  is  from  August  25,  1998  to 
December  23,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Susan  B. 
Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Envirorunental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460; 
telephone:  (202)  554-1404;  TDD:  (202) 
554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov.  For  technical 
information  contact:  Scott  M.  Sherlock, 
Information  Management  Divison 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460,  telephone:  (202)  260-1536, 
fax:  (202)  260-9555,  e-mail: 
sherlock.scott@epa.gov. 
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SUPPLEMENTARY  INFORMATION: 
I.  Does  this  Notice  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufactured  or 
imported  organic  chemicals  or  other 
chemicals  subject  to  proposed  or  final 
rules  or  orders  during  your  company's 
latest  fiscal  year  prior  to  August  25, 
1998.  Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Category 

Examples  of  Potentially  Af- 
fected Entities 

Chemical  manu- 
facturers 

Manufacturers  of  chemical 
substances  subject  to 
the  rule 

Chemical  import- 
ers 

Importers  of  chemical  sul> 
stances.  Under  the  regu- 
lations, Importers  include 
such  persons  as  bro- 
kers, agents,  importers 
of  record,  consignees, 
and  owners. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a 
summary  guide  for  readers  regarding 
entities  likely  to  be  affected  by  this 
action.  Other  types  of  entities  not  listed 
in  this  table  could  also  be  affected.  To 
determine  whether  you  or  your  business 
is  affected  by  this  action,  you  should 
carefully  examine  the  applicability 
provisions  beginning  at  40  CFR  710.2.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

II.  How  Can  I  Get  Additional 
Information  or  Copies  of  this  Document 
or  Other  Support  Documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  document  and  various  support 
documents  from  the  EPA  Internet  Home 
Page  at  http://vvrww.epa.gov/opptintr/ 
iur98.  On  the  Home  Page  select  "Laws 
and  Regulations"  and  then  look  up  the 
entry  for  this  document  under  "Federal 
Register  -  Environmental  Documents." 
You  ccui  also  go  directly  to  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/homepage/fedrgstr/. 

B.  Fax-on-Demand 

You  may  request  to  receive  a  faxed 
copy  of  the  Form  U,  by  using  a  faxphone 
to  call  (202)  401-0527  and  selecting 
item  5119. 

C.  In  Person  or  By  Phone 

If  you  have  any  questions  or  need 
additional  information  about  this  action, 


please  contact  the  technical  person 
identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  secUon,  or 
the  staff  at  the  TSCA  HotUne.  hi 
addition,  the  official  record  for  the  lUR 
has  been  established  under  docket 
control  number  OPPTS-82015A.  The 
public  version  of  this  record,  including 
printed,  paper  versions  of  any  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  in  Rm.  G-099,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
from  noon  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  hohdays.  The 
Docket  Office  telephone  number  is  (202) 
260-0660. 

III.  What  is  the  Agency's  Authority  for 
Taking  the  Action  in  this  Document? 

Under  the  authority  of  section  8(a)  of 
TSCA,  15  U.S.C.  2607(a),  EPA 
promulgated  a  reporting  rule  at  40  CFR 
part  710,  subpart  B,  referred  to  as  the 
Inventory  Update  Rule  or  lUR  (51  FR 
21438,  June  12,  1986).  The  lUR  requires 
manufacturers  and  importers  of  certain 
chemical  substances  included  on  the 
TSCA  Chemical  Substance  Inventory  to 
report  current  data  on  the  production 
volume,  plant  site,  and  site-Hmited 
status  of  the  substances.  After  the  initial 
reporting  during  1986,  recurring 
reporting  was  required  every  4  years.  A 
second  reporting  cycle  took  place  in 
1990  and  a  third  in  1994.  The  fourth 
reporting  period  is  from  August  25, 
1998  to  December  23,  1998.  Persons 
subject  to  the  lUR  must  submit  the 
required  information  during  this  period. 

rV.  How  Do  I  Know  What  Information 
is  Currently  in  the  TSCA  Chemical 
Substance  Inventory? 

In  support  of  the  1998  reporting,  EPA 
is  publishing  an  up-to-date  TSCA 
Chemical  Substances  Inventory  in  a 
variety  of  magnetic  media  products  (CD- 
ROM,  diskette,  and  magnetic  tape). 
These  products  contain  information  for 
all  nonconfidential  chemical  substances 
added  to  the  TSCA  Inventory  data  base 
before  January  1998.  The  types  of 
information  contained  in  the  products 
are  similar  to  that  found  in  the 
computer  tape  form  of  the  TSCA 
Inventory  that  EPA  has  been 
disseminating  to  the  pubHc  biannually 
through  the  National  Technical 
Information  Service  (NTIS). 
Specifically,  each  of  the  chemical 
substances  included  in  the  products  is 
identified  by  a  Chemical  Abstracts  (CA) 
Index  or  Preferred  Name,  the 
corresponding  Chemical  Abstracts 
Service  (CAS)  Registrj'  Number, 
molecular  formula,  and  if  applicable, 
the  chemical  definition  and  appropriate 
EPA  special  flags  as  found  in  the 
printed  Inventory.  The  substances  are 


sequenced  in  ascending  order  of  the 
corresponding  CAS  Registry  Numbers. 
The  products  do  not  include  chemical 
synonyms  that  are  copyrighted  by  the 
Chemical  Abstracts  Service. 
Furthermore,  generic  names  or  EPA 
Accession  Numbers  for  substances  with 
confidential  chemical  identities  are  not 
included. 

The  magnetic  media  products  include 
over  62,000  records  and  require  12 
megabytes  of  disk  space  for  installation. 
The  products  are  available  for  sale  from: 
National  Technical  Information  Service 
(NTIS),  U.S.  Department  of  Commerce, 
Springfield,  VA  22161;  telephone:  (703) 
605-6000,  toll  free:  1-800-5 5 3-NTIS; 
Internet  address:  www.ntis.gov/fcpc. 
The  NTIS  Order  Number  for  the  CD- 
ROM  is  SUB-5423INQ.  The  NTIS  Order 
Number  for  the  diskettes  is  SUB- 
5435INQ.  The  NTIS  Order  Number  for 
the  tapes  is  PB98-500556INQ. 

V.  How  Do  I  Know  If  I  Have  to  Report? 

You  have  to  report  if  you  manufacture 
or  import  lUR  reportable  chemical 
substances  included  on  the  TSCA 
Chemical  Substance  Inventory  in  excess 
of  10,000  pounds  at  a  single  facility 
during  your  company's  last  fiscal  year 
ending  August  25,  1998.  For  further  and 
more  specific  information,  please 
review  the  lUR  reporting  regulations 
beginning  at  40  CFR  710.2. 

VI.  How  Do  I  Get  a  1998  Reporting 
Package? 

EPA  will  automatically  mail  out  a 
reporting  package  to  the  company 
headquarters  of  those  companies  that 
reported  in  1994.  This  package  will 
include  a  document  entitled 
"Instructions  for  Reporting  for  the 
Partial  Updating  of  the  TSCA  Chemical 
Inventory  Data  Base,"  a  diskette  with 
the  new  electronic  Form  U,  and  a  copy 
of  this  Federal  Register  document. 
Failure  to  receive  a  reporting  package 
from  EPA  does  not  obviate  or  otherwise 
affect  the  requirement  to  submit  a 
timely  report. 

If  you  did  not  report  in  1994.  but  need 
to  report  in  1998,  you  may  obtain  the 
reporting  package  from  the  TSCA 
Hotline.  Additional  reporting  forms, 
electronic  or  printed,  will  also  be 
available  from  the  TSCA  Hotline.  Fax- 
on-Demand, or  the  Internet 

VII.  How  Do  I  Submit  My  Report? 

The  regulation  at  40  CFR  710.39 
requires  submitters  to  report  using 
EPA's  Form  U.  For  the  1998  reporting 
cycle,  the  Agency  affords  the  submitter 
the  option  of  completing  the  electronic 
version  of  the  form  or  the  printed  paper 
version. 
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A.  Electronic  Reporting 

As  stated  above,  the  electronic  forms 
are  included  in  the  reporting  package 
that  will  be  distributed  to  the  1994  lUR 
submitters.  In  addition,  electronic  forms 
are  available  through  the  TSCA  Hotline. 
EPA  is  encouraging  submitters  to  use 
the  electronic  Form  U  for  1998 
reporting.  The  form  on  the  Internet  can 
be  completed  electronically  and  printed 
off  line  for  mailing  to  EPA.  Please  note 
that  this  form  cannot  be  saved  to 
magnetic  media. 

Section  710.32(b)  provides  that 
magnetic  media  submitted  in  response 
to  the  lUR  must  meet  EPA 
specifications,  as  described  in  the 
"Instructions  for  Reporting  for  the 
Partial  Updating  of  the  TSCA  Chemical 
Inventory  Data  Base"  available  from  the 
TSCA  Hotline.  Pursuant  to  the  requests 
of  the  regulated  community,  EPA  has 
created  a  formatted  disk  to  facilitate  lUR 
reporting.  This  disk  has  been  tested  by 
a  number  of  persons,  including 
representatives  from  industry.  EPA 
believes  use  of  this  preformatted  disk  by 
lUR  reporters  will  substantively  ease 
reporting  burden.  Directions  for  use  of 
the  preformatted  disk  are  provided  in 
the  "Instructions  for  Reporting  for  the 
Partial  Updating  of  the  TSCA  Chemical 
Inventory  Data  Base"  available  from  the 
TSCA  Hotline  at  the  address  listed 
above  or  via  Fax-on-Demand  at  (202) 
401-0527,  Item  5119  or  via  the  Internet 
at  http://www.epa.gov/opptintr/iur98. 

B.  Paper  Reporting 

Printed  copies  of  the  Form  U  are 
available  upon  request  from  the  TSCA 
Hotline,  and  will  not  be  distributed  as 
a  part  of  the  reporting  package.  The 
printed  form  can  be  requested  from  the 
TSCA  Hotline  at  the  address  listed 
above,  or  via  Fax-on-Demand  at  (202) 
401-0527,  Item  5119  or  via  the  Internet 
at  http://www.epa.gov/opptintr/iur98. 

VIII.  Where  Do  I  Send  My  1998  Report? 

Please  mail  your  completed  form  or 
magnetic  media  to  the  Document 
Control  Officer,  Mail  Code  7407,  ATTN: 
Inventory-  Update  Rule,  Office  of 
Pollution  Prevention  and  Toxics.  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  S\V.,  Washington,  DC  20460.  At 
this  time,  the  Agency  is  not  able  to 
accept  these  reports  electronically, 
except  through  the  submission  of  a  disk. 
All  submissions  should  be  mailed  to 
this  address. 

IX.  What  Happens  If  I  Fail  to  Report 
During  the  1998  Reporting  Period? 

If  you  fail  to  report  as  required,  the 
Agency  can  take  enforcement  action 
against  you.  The  Act  at  section  16 
provides  that  any  person  who  violates  a 


provision  of  TSCA  shall  be  liable  to  the 
United  States  for  a  civil  penalty  not  to 
exceed  $25,000  for  each  such  violation. 

X.  Does  this  Action  Involve  Any  New 
Information  Collection  Activities,  Such 
as  Reporting,  Recordkeeping,  or 
Notification? 

No.  The  information  collection 
requirements  contained  in  40  CFR  part 
710,  subpart  B,  have  already  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  etseq..  under  OMB  control 
number  2070-0070  (EPA  ICR  No.  1011). 
The  annual  public  burden  for  this 
collection  of  information  is  estimated  at 
11.5  hours  per  response.  Under  the 
PRA,  "burden"  means  the  total  time, 
effort  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  information  to  or  for  a 
Federal  agency.  For  this  collection,  it 
includes  the  time  needed  to  review 
instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  An  agency 
may  not  conduct  or  sponsor  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  number. 
The  OMB  control  number  for  this 
information  collection  appears  above.  In 
addition,  the  OMB  control  numbers  for 
EPA's  regulations,  after  initial  display  in 
the  final  rule,  are  listed  in  40  CFR  part 
9  and  appear  on  any  form  that  is 
required  to  be  used. 

Send  any  comments  on  the  accuracy 
of  the  provided  burden  estimates,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  Director,  Regulatory 
Information  Division,  Office  of  Policy, 
U.S.  Environmental  Protection  Agency, 
Mail  Code  2137,  401  M  St..  SW., 
Washington,  DC  20460.  Include  the 
OMB  control  number  in  any 
correspondence,  but  do  not  submit  the 
requested  information  to  this  address. 
The  requested  information  should  be 
submitted  in  accordance  with  the 
instructions  accompanying  the  form,  or 
as  specified  in  the  corresponding 
regulation. 

XI.  Do  Executive  Orders  12875  and 
13084  Require  EPA  to  Consult  With 
States  and  Indian  Tribal  Govemements 
Prior  to  Taking  the  Action  in  This 
Notice? 

A.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  "Enhancing  Intergovernmental 
Partnerships"  (58  FR  58093,  October  28, 


1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
Tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  Tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  Tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local  or  Tribal  governments.  This  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

B.  Executive  Order  J 3084 

Under  Executive  Order  13084, 
entitled  "Consultation  and  Coordination 
with  Indian  Tribal  Governments"  (63  FR 
27655,  May  19,  1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  Tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB.  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  Tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
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requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3Cb)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

XII.  Do  Any  Other  Regulatory 
Assessment  Related  Requirements 
Apply  to  This  Action? 

No.  This  action  is  classified  as  a  final 
rule  because  it  makes  a  technical 
amendment  to  the  Code  of  Federal 
Regulations  (CFR).  The  amendment  to 
the  CFR  is  necessary  in  order  to  update 
the  reporting  instructions  for  the  1998 
reporting  period.  This  action  does  not 
impose  any  new  requirements  or  amend 
the  existing  requirements  in  any  way. 
As  a  result,  this  action  does  not  require 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866,  entitled  "Regulatory  Planning 
and  Review"  (58  FR  51735,  October  4, 
1993),  Executive  Order  12898,  entitled 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations"  (59  FR  7629,  February  16. 
1994),  Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997),  or 
Executive  Order  13084,  entitled 
"Consultation  and  Coordination  With 
Indian  Tribal  Governments"  (63  FR 
27655,  May  19,  1998).  For  the  same 
reason,  it  does  not  require  any  action 
under  Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4),  or  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub.  L.  104-113, 
section  12(d)  (15  U.S.C.  272  note).  In 
addition,  since  this  type  of  action  does 
not  require  any  proposal,  no  action  is 
needed  under  the  Regulatory  Flexibility 
Act  (RFA)  (5  U.S.C.  601  etseq.). 

XIII.  Does  EPA  Have  to  Submit  This 
Action  to  Congress  and  the  Comptroller 
General  of  the  United  States? 

Yes,  because  technical  corrections  to 
the  CFR  are  classified  as  "final  rules." 


The  Congressional  Review  Act  (5  U.S.C. 
801  et  seq.),  generally  provides  that 
before  a  final  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  Although 
classified  as  a  "final  rule,"  this  is  a 
technical  amendment  to  the  CFR  and  is 
not  a  "major"  rule  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  710 

Environmental  protection,  Chemicals. 
Hazardous  substances,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  20.  1998. 

Lynn  R.  Goldman. 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 

Therefore  40  CFR  part  710  is  amended 
as  follows: 

PART  710— [AMENDED] 

1.  The  citation  for  part  710  continues 
to  read  as  follows: 

Authority:  15  U.S.C.  2607(a). 

2.  Section  710.39  is  revised  to  read  as 
follows: 

§  710.39    How  do  I  submit  the  required 
information  for  the  1998  reporting  cycle? 

(a)  L'se  the  proper  EPA  form.  You 
must  use  the  EPA  form  identified  as 
"Form  U"  to  submit  written  information 
in  response  to  the  requirements  of  this 
subpart.  Copies  of  the  Form  U  are 
available  from  EPA  at  the  address  set 
forth  in  paragraph  (c)  of  this  section, 
from  the  EPA  Internet  Home  Page  at 
http://www, epa.gov/opptintr/iur98.  or 
via  Fax-on-Demand  by  using  a  faxphone 


to  call  (202)  401-0527  and  selecting 
item  5119. 

(b)  Follow  the  reporting  instructions. 
You  should  follow  the  detailed 
instructions  for  completing  the 
reporting  form  and  preparing  a  magne'ir 
media  report,  which  are  given  in  the 
EPA  publication  entitled  "Instructions 
for  Reporting  for  Partial  Updating  of  the 
TSCA  Chemical  Inventory  Data  Base, 
via  the  Internet  or  the  TSCA  Hotline. 

(c)  Obtain  the  reporting  package  and 
copies  of  the  form.  EPA  is  mailing  the 
reporting  package  to  those  companies 
that  reported  in  1994.  Failure  to  receive 
a  reporting  package  does  not  obviate  or 
otherwise  affect  the  requirement  to 
submit  a  timely  report.  If  you  did  not 
receive  a  reporting  package,  but  are 
required  to  report,  you  mav  obtain  a 
copy  of  the  reporting  package  and  the 
reporting  form  from  EPA  by  submitting 
a  request  for  this  information  as  follows: 

(1)  By  phone.  Call  the  EPA  TSCA 
Hotline  at  (202)  554-1404.  or  TDD  202- 
554-0551. 

(2)  Bye-mail.  Send  an  e-mail  request 
for  this  information  to  the  EP.'^  TSCA 
Hotline  at  TSCA- 
Hotline@epamail.epa.gov. 

(3)  By  mail.  Send  a  written  request  for 
this  information  to  the  following 
address:  TSCA  Hotline.  Mail  Code  7408, 
ATTN:  Inventor>-  Update  Rule.  Office  of 
Pollution  Prevention  and  Toxics.  US 
Environmental  Protection  Agencv.  401 
M  St,,  S\V..  Washington.  DC  20460 

(d)  Submit  the  completed  reports.  You 
must  submit  your  completed  reporting 
form(s)  and/or  magnetic  media  to  EP.A 

at  the  following  address:  Document 
Control  Officer.  Mail  Code  7407.  .ATTN 
Inventory  Update  Rule.  Office  of 
Pollution  Prevention  and  Toxics.  US 
Environmental  Protection  .Agency.  401 
M  St..  SW..  Washington.  DC  20460 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPTS-50631A,  etc;  FRL-6019-2) 
RIN  2070-AB27 

Modification  of  Significant  New  Use 
Rules  for  Certain  Substances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  modifying  significant 
new  use  rules  (SNURs)  for  five 
substances  promulgated  under  section 
5(a)(2)  of  tfie  Toxic  Substances  Control 
Act  (TSCA)  based  on  new  data.  Based 
on  the  new  data,  the  Agency  finds  that 
activities  not  described  in  the 
corresponding  TSCA  section  5(e) 
consent  order  or  the  significant  new  use 
notice  (SNUN)  for  these  chemical 
substances  may  result  in  significant 
changes  in  human  or  environmental 
exposure. 

DATES:  This  rule  is  effective  September 
28,  1998. 

TOR  FURTHER  INTORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-531,  401  M  St.,  SW., 
Washington,  DC  20460,  telephone:  (202) 
554-1404,  TDD:  (202)  554-0551;  e-mail: 
TSCA-Hotline@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability:  Electronic 
copies  of  this  document  are  available 
from  the  EPA  Home  Page  at  the  Federal 
Register-Environmental  Documents 
entry  for  this  document  under  "Laws 
and  Regulations"  (http://www.epa.gov/ 
fedrgstr/). 

In  the  Federal  Register  referenced  for 
each  substance,  OPPTS-50591,  April 
25,  1991  (56  FR  19235  and  19241); 
OPPTS-50537A,  January  26,  1987  (52 
FR  2703);  OPPTS-50583.  August  9, 
1990  (55  FR  32419);  and  OPPTS-50582, 
August  15,  1990  (55  FR  33296),  EPA 
issued  a  SNUR  establishing  significant 
new  uses  for  the  substances.  In  the 
Federal  Register  of  February  24,  1998 
(63  FR  9169)  (FRL-5767-2),  EPA 


proposed  a  modification  to  the  SNURS 
for  five  chemical  substances  based  on 
additional  data  received  for  those 
substances.  For  three  of  these 
substances,  the  Agency  is  issuing  the 
modification  as  proposed.  For  the 
remaining  two  substances,  EPA  is 
issuing  a  modification  with  revisions 
based  on  public  comments  received  for 
the  proposal. 

I.  Background 

The  Agency  proposed  the 
modification  of  the  SNURs  for  these 
substances  in  the  Federal  Register  of 
February  24,  1998  (63  FR  9169)  (FRL- 
5767-2).  The  background  and  reasons 
for  the  modification  of  the  SNURs  are 
set  forth  in  the  preamble  to  the 
proposed  modifications.  For  three  of  the 
substances,  (40  CFR  721.1790,  40  CFR 
721.5740,  and  40  CFR  721.9800),  the 
Agency  received  no  public  comment 
concerning  the  proposed  modification. 
As  a  result,  EPA  is  modifying  these 
three  SNURs  as  proposed.  For  the  other 
two  substances  (40  CFR  721.1765  and 
721.8450),  EPA  will  issue  a  final 
modification  based  on  public  comments 
as  described  in  this  unit. 

The  commenter  agreed  with  EPA's 
proposed  modification,  but  also  stated 
that  several  labeling  and  protective 
equipment  requirements  in  the  SNURs 
were  not  consistent  with  requirements 
in  the  corresponding  consent  order  and 
requested  that  EPA  also  modify  the 
SNUR  to  reconcile  these  differences. 
Based  on  these  comments  and  the 
Agency's  review  of  the  TSCA  section 
5(e)  consent  order  and  proposed  SNUR 
requirements,  EPA  is  making  the 
following  additional  modifications  to 
the  SNUR. 

The  SNURs  at  40  CFR  721.1765  and 
40  CFR  721.8450  designate 
§  721.72(g)(2)(iii),  which  requires 
notification  if  the  statement  "When 
using  this  substance  avoid  ingestion" 
does  not  appear  on  the  Material  Safety 
Data  Sheet  (MSDS).  This  designation  is 
being  eliminated  from  these  rules  as  use 
of  this  statement  is  not  required  in  the 
corresponding  TSCA  5(e)  consent  order. 

The  SNURs  at  40  CFR  721.1765  and 
40  CFR  721.8450  do  not  designate 
§721.72(g)(2)(v),  which  requires 
notification  if  the  statement  "When 


using  this  substance  use  skin 
protection"  does  not  appear  on  the 
MSDS.  These  designations  are  now 
being  added  to  these  rules  as  use  of  this 
statement  is  required  in  the 
corresponding  TSCA  section  5(e) 
consent  order. 

The  SNUR  at  40  CFR  721.1765 
designates  §  721.63  (a)(2)(i)  and 
(a)(2)(iii),  and  the  SNUR  at  40  CFR 
721.8450  designates  §  721.63(a)(2)(i)  and 
(a)(2)(iv),  requiring  notification  unless 
impervious  gloves  and  eye  protection  or 
protective  clothing  are  used  by 
potentially  exposed  workers.  These 
specific  designations  are  eliminated 
from  these  rules  as  this  specific 
protective  equipment  is  not  required  in 
the  corresponding  TSCA  section  5(e) 
consent  order.  However,  the  TSCA 
section  5(e)  consent  order  and  SNURs 
will  continue  to  require  impervious 
"personal  protective  equipment  that 
provides  a  barrier  to  prevent  dermal 
exposure"  for  persons  reasonable  likely 
to  be  exposed  to  these  substances,  as  per 
§  721.63(a)(1).  The  difference  between 
§  721.63(a)(1)  and  §  721.63(a)(2)  is  that 
§  721.63(a)(1)  allows  subject 
manufacturers  and  processors  to  decide 
which  dermal  protective  equipment  is 
needed,  whereas  §  721.63(a)(2)  specifies 
in  greater  detail  which  equipment  is 
required. 

The  commenter  also  noted  that  the 
respirator  requirements  designated  in 
the  SNUR,  reference  numerous  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  regulations  that  will 
change,  requiring  a  change  in  the  TSCA 
section  5(e)  consent  order  and  the 
SNUR.  The  Agency  is  in  the  process  of 
making  these  changes  for  all  TSCA 
section  5(e)  consent  orders,  SNURs,  and 
the  references  in  40  CFR  721.63.  When 
completed  the  changes  will  also  be 
made  to  these  substances. 

II.  Rationale  for  Modification  of  the 
Rules 

During  review  of  the  chemical 
substances  that  are  the  subject  of  these 
modifications,  EPA  concluded  that 
regulation  was  warranted  based  on  the 
fact  that  activities  not  described  in  the 
TSCA  section  5(e)  consent  order  or  the 
PMN  may  result  in  significant  changes 
in  human  or  environmental  exposure.  In 
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the  specific  case  of  polybrominated 
biphenyls,  §  721.1790,  EPA  concluded 
that  any  use  may  result  in  significant 
changes  in  human  or  environmental 
exposure.  The  basis  for  such  findings  is 
described  in  the  rulemaking  record 
referenced  in  Unit  III.  of  this  preamble. 
Based  on  these  findings,  a  TSCA  section 
5(e]  consent  order  was  negotiated  with 
the  PMN  submitter  and/or  a  SNUR  was 
promulgated. 

In  light  of  the  modification  to  a 
consent  order,  toxicity  data  submitted 
for  another  PMN,  or  the  data  submitted 
in  a  SNUN  or  a  PMN.  as  the  case  may 
be,  the  Agency  has  determined  that 
modifying  these  SNURs  will  not  result 
in  significant  changes  in  human  or 
environmental  exposure.  The 
modification  of  SNUR  provisions  for  the 
substances  designated  herein  is 
consistent  with  the  provisions  of  the 
TSCA  section  5(e)  consent  order  or  data 
submitted  in  the  SNUN  or  PMN. 

III.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  OPPTS-50631 A  (including 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  in  the  TSCA  Nonconfidential 
Information  Center,  Rm.  NE-B607,  401 
M  St.,  SW.,  Washington,  DC. 

rv.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
/?eWeiv(58FR  51735,  October  4,  1993), 
this  action  is  not  a  "significant 
regulatory  action"  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB).  In  addition,  this  action  does  not 
impose  any  enforceable  duty  or  contain 
any  unfunded  mandate  as  described  in 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as  also 
specified  in  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993).  Nor  does  it 
involve  special  considerations  of 
environmental  justice  related  issues  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 


Populations  (59  FR  7629.  February  16, 
1994),  or  additional  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997)! 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rules,  are  listed  in  40  CFR  part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the  PRA 
under  OMB  control  number  2070-0012 
(EPA  ICR  No.  574).  This  action  does  not 
impose  any  burden  requiring  additional 
OMB  approval. 

If  an  entity  were  to  submit  a 
significant  new  use  notice  to  the 
Agency,  the  annual  burden  is  estimated 
to  average  between  30  and  170  hours 
per  response.  This  burden  estimate 
includes  the  time  needed  to  review 
instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  and  complete,  review,  and 
submit  the  required  significant  new  use 
notice. 

Send  any  comments  about  the 
accuracy  of  the  burden  estimate,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques,  to  the  Director,  OPPE 
Regulatory  Information  Division,  U.S. 
Environmental  Protection  Agency  (Mail 
Code  2137),  401  M  St.,  SVV., 
Washington,  DC  20460,  with  a  copy  to 
the  Office  of  Information  and  Regulator],- 
Affairs.  Office  of  Management  and 
Budget.  725  17th  St..  NW.,  Washington. 
DC  20503.  marked  Attention:  Desk 
Officer  for  EPA.  Please  remember  to 
include  the  OMB  control  number  in  any 
correspondence,  but  do  not  submit  any 
completed  forms  to  these  addresses. 

In  addition,  pursuant  to  section  605fb) 
of  the  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et'seq.).  the  Agency  has 
previously  certified,  as  a  generic  matter, 
that  the  promulgation  of  a  SNUR  does 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Agency's  generic 
certification  for  promulgation  of  new 
SNURs  appears  on  June  2,  1997  (62  FR 
29684)  (FRL-5597-1)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 


V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  17.  1998 

Charles  M.  Auer, 

Director,  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics 

Therefore,  40  CFR  part  721  is 
amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authoritv:  15  US  C  2604.  2607,  and 
2625(c). 

2.  Section  721.1765  is  amended  by 
revising  paragraphs  (a)(2)(i)  and  (a)('2){ii) 
to  read  as  follows: 

§  721 . 1 765    2-Substituted  benzotriazote. 

(a)  *     *     • 

(2)*-   *     * 

(!)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1),  (a)(3),  (a)(4),  (a)(5)(ii),(a)(5)(iv). 
(a)(5){v),  (a)(6)(i).  (a)(6)(ii).  (a)(6)(iv).  (b) 
(concentration  set  at  1.0  percent),  and 
(c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b).  (c),  (d).  (e)  (concentration  set  at 
l.Opercent).  (0,  (g)(l)(i),(g)(l)(ii), 
(g)(l)(iv),(g)(l)(vi),  (g)(l)(viii).  (g)(2)(i), 
(g)(2)(ii).  (g)(2)(iv).  (g)(2)(v).  and  (g)(5). 

*         *         *         *         n 

3.  Section  721.1790  is  revised  to  read 
as  follows: 

§  721 . 1 790    Polybromi  nated  biphenyls. 

(a)  Chemical  substances  and 
significant  new  uses  subject  to  reportmg. 
(1)  The  chemical  substances  identified 
as  l.l'-(Biphenvl.  4,4'-dibromo-  (CAS 
No.  92-86-4);  i.r-(Biphenvl.  2-bromo- 
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(CAS  No.  2052-07-5);  l.l'-(Biphenyl.  3- 
bromo-  (CAS  No.  2113-57-7);  1.1'- 
(Biphenyl,  2.2'.  3.3'.  4.4'.  5.5'.  6.6'- 
decabromo-  (CAS  No.  13654-09-6); 
Nonabromobiphenyl  (CAS  No.  27753- 
52-2);  Octabromobiphenyl  (CAS  No. 
27858-07-7);  and  Hexabromobiphenyl 
(CAS  No.  36355-01-8)  are  subject  to' 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(l)(i)  of  this  section. 

(i)  The  significant  new  use  is:  Any 
use. 

(ii)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(A)  Persons  who  must  report.  Section 
721.5  applies  to  this  section  except  for 
§  721.5(a)(2).  A  person  who  intends  to 
manufacture,  import,  or  process  for 
commercial  purposes  a  substance 
identified  in  paragraph  (a)(1)  of  this 
section  and  intends  to  distribute  the 
substance  in  commerce  must  submit  a 
significant  new  use  notice. 

(B)  [Reserved] 

(2)  The  chemical  substance  identified 
as  l.l'-(Biphenyl,  4-bromo-  (CAS  No. 
92-66-0)  is  subject  to  reporting  under 
this  section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)(i)  of  this 
section. 

(i)  The  significant  new  uses  are: 

(A)  Industrial,  commercial,  and 
consumer  activites.  Requirements  as 
specified  in  §  721.80  (f).  (j),  and  (s) 
(10.000  kilograms). 

(B)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1).  and 
(c)(1). 

(ii)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(A)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  (i).  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(B)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(C)  Determining  whether  a  specific 
use  is  subject  to  this  section.  The 
provisions  of  §  721.1725(b)(1)  apply  to 
this  section. 

(b)  (Reserved) 

4.  Section  721.5740  is  amended  by 
revising  paragraphs  (a)  and  (b)(1)  as 
follows: 

§  721 .5740    Phenol,  4.4  -methylenebis  (2,6- 
dlmethyl-. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
Phenol,  4,4'-methvlenebis  (2,6- 


dimethyl-  (PMNs  P-«8-864,  P-90-211, 
and  P-94-921;  CAS  No.  5384-21-4)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1),  (a)(3).  (a)(4),  (a)(5)(ii),  (a)(5)(iv), 
(a)(5)(v),  (a)(6)(i),  (b)  (concentration  set 
at  1  percent),  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c),  (d),  (e)  (concentration  set  at 
1  percent),  (f).  (g)(l)(iv),  (g)(2)(iv), 
(g)(2)(v),  (g)(3)(ii),  (g)(4)(iii),  and  (g)(5). 
The  label  and  MSDS  as  required  by  this 
paragraph  shall  also  include  the 
following  statements:  This  substance 
may  cause  blood  effects.  This  substance 
may  cause  chronic  effects. 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80  (g),  (1),  and  (q). 

(iv)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1),  and 
(c)(1). 

(b)-     *     * 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c).  (d).  (e),  (n.  (g).  (h).  (i),  and 
(k)  are  applicable  to  manufacturers, 
importers,  and  processors  of  this 
substance. 
***** 

5.  Section  721.8450  is  amended  by 
revising  paragraphs  (a)(2)(i)  and  (a)(2](ii) 
to  read  as  follows: 

§  721 .8450    2-Propenoic  acid,  2-methyl-,  2- 
[3-(2H-benzotrlazol-2-yl)-4- 
hydroxyphenyqethyl  ester. 

(a)  *     *     * 

(2)*     •     * 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1),  (a)(3),  (a)(4),  (a)(5)(ii),  (a)(5)(iv), 
(a)(5)(v).  (a)(6)(i),  (a)(6)(ii),  (a)(6)(iv),  (b) 
(concentration  set  at  1.0  percent),  and 
(c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b).  (c),  (d),  (e)  {concentration  set  at 
1.0  percent),  (f),  (g)(l)(i),  (g)(l)(ii), 
(g)(l)(iv).  (g)(l)(vi),  (g)(l)(viii),  (g)(2)(i), 
(g)(2)(ii),  (g)(2)(iv),  (g)(2)(v),  and  (g)(5). 

***** 

6.  Section  721.9800  is  amended  by 
revising  paragraph  (a)(2)(i)  to  read  as 
follows: 

§  721 .9800    Poly(substltuted  triazinyl) 
piperazine  (generic  name). 

(a)  *     *     * 

(2)*     •     * 

(i)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(b)(2).  (c).  (e)  (concentration  set  at  1.0 
percent),  (f),  (g)(1)  (statement-health 


effects  not  fully  determined),  (g)(2)(i), 
(g)(2)(ii).  (g)(2)(iii).  and  (g)(5).  The 
requirements  of  this  paragraph  shall  not 
apply  when  the  PMN  substance  is 
encapsulated  in  a  polymeric  matrix. 
***** 

[FR  Doc.  98-23208  Filed  8-27-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

[CC  Docket  No.  91-141;  FCC  98-199] 

Expanded  Interconnection  With  Local 
Telephone  Company  Facilities 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Order  on  Reconsideration 
(Order)  released  August  18,  1998  denies 
Association  for  Local 
Telecommimications  Services  and 
WilTel,  Inc.  Petitions  for 
Reconsideration  of  the  Expanded 
Interconnection  with  Local  Telephone 
Company  Facilities,  CC  Docket  No.  91— 
141,  Third  Report  and  Order,  Transport 
Phase,  II  [Tandem  Switching  Order), 
and  grants  the  motion  to  withdraw  filed 
by  Southwestern  Bell  Telephone 
Company. 

EFFECTIVE  DATE:  September  28,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jason  Oxman,  Attorney,  Common 
Carrier  Bureau,  Policy  and  Program 
Planning  Division,  (202)  418-1580. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  On 
Reconsideration  adopted  August  12, 
1998,  and  released  August  18.  1998.  The 
full  text  of  this  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center.  1919  M  St.,  N.W.,  Room  239, 
Washington.  D.C.  The  complete  text  also 
may  be  obtained  through  the  World 
Wide  Web,  at  http://www.fcc.gov/ 
Bureaus/Common  Carrier/ Orders/ fcc98— 
199. wp,  or  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800, 1231  20th  St., 
N.W.,  Washington,  D.C.  20036. 

Regulatory  Flexibility  Certification 

In  the  Tandem  Switching  Order,  the 
Commission  noted  that  it  certified  in  the 
Second  Notice  of  Proposed  Rulemaking, 
57  FR  56888,  December  1,  1992,  that  the 
conclusions  it  proposed  to  adopt  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities.  No  comments  were 
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submitted  in  response  to  the 
Commission's  request  for  comment  on 
its  certification.  In  this  present  Order  on 
Reconsideration,  the  Commission 
promulgates  no  additional  final  rules, 
and  our  action  does  not  affect  the 
previous  analysis. 

Synopsis  of  Order  on  Reconsideration 

1.  In  its  Third  Report  and  Order,  59 
FR  32925  June  27.  1994.  in  the 
expanded  interconnection  proceeding, 
the  Commission  directed  all  Tier  1  local 
exchange  carriers  (LECs).  except 
National  Exchange  Carrier  Association, 
Inc.  (NECA)  pool  members,  to  provide 
third  parties  with  the  signalling 
information  necessary  for  these  parties 
to  supply  tandem  swritching.  Expanded 
Interconnection  with  Local  Telephone 
Company  Facilities,  CC  Docket  No.  91- 
141,  Third  Report  and  Order,  Transport 
Phase  II,  9  FCC  Red  2718  (1994) 
[Tandem  Switching  Order).  Three 
parties  fded  for  reconsideration  of  the 
Tandem  Switching  Order,  but  one  of  the 
three  parties  has  sought  to  withdraw  its 
petition.  For  the  reasons  discussed 
below,  we  deny  the  two  remaining 
petitions. 

2.  The  Tandem  Switching  Order 
required  Tier  1  incumbent  LECs  other 
than  NECA  pool  members  to  provide  all 
interested  third  parties,  such  as 
competitive  local  exchange  carriers, 
interexchange  carriers  (IXCs),  and  end 
users,  with  the  signalling  information 
necessary  for  those  parties  to  install 
their  own  tandems  to  provide  tandem 
switching  services.  These  third  parties, 
called  tandem  switch  providers  (TSPs), 
would  then  be  able  to  compete  with  the 
incumbent  LECs  in  providing  tandem 
switched  transport.  Tandem  switched 
transport  refers  to  traffic  transported  by 
means  of  a  tandem  switch,  which  is  an 
intermediate  switch  between  an 
originating  telephone  call  location  and 
the  final  destination  of  the  call.  TSPs 
carry  traffic  of  multiple  interexchange 
carriers  fi-om  LEC  end  offices  to  their 
own  tandems,  and  then  deliver  the 
traffic  to  the  appropriate  IXC.  The 
Commission  found  that  availability  to 
third  parties  of  signalling  information 
needed  for  tandem  switching  could 
provide  significant  public  benefits,  such 
as  facilitating  broader  access 
competition  by  enabling  interconnectors 
to  offer  competitive  interstate  tandem 
switching  and  transport  services.  In  the 
Commission's  view,  small  IXCs,  which 
rely  heavily  on  tandem-switched 
transport,  would  particularly  benefit. 
The  Commission  also  found  that 
competitive  tandem  switching  would 
yield  other  benefits,  such  as  putting 
dowmward  pressure  on  access  charges 
and  long-distance  rates,  increasing 


technological  innovation,  and  making 
more  efficient  use  of  the  countn,''s 
telecommunications  networks,  the 
Commission  determined  that  the 
benefits  of  allowing  this  competition 
outweigh  the  de  n,inimis  potential  costs 
incurred  by  the  incumbent  LECs  in 
providing  the  necessary'  signalling. 
Finally,  the  Tandem  Switching  Order 
explicitly  did  not  require  incumbent 
LECs  to  provide  signalling  information 
from  their  tandem  offices.  The 
Commission  found  that  the  record  did 
not  reveal  how  tandem-to-tandem 
interconnection  could  be  competitively 
viable,  either  from  a  service  quality  or 
pricing  perspective. 

3.  WilTel.  Inc.  (VVilTel)  and  the 
Association  for  Local 
Telecommunications  Ser\'ices  (ALTS) 
filed  petitions  for  reconsideration  of  the 
Tandem  Switching  Order  urging  the 
Commission  to  reconsider  its  decision 
not  to  require  tandem-to-tandem 
interconnection.  Southwestern  Bell 
Telephone  Company  (SWBT)  also  filed 
a  petition  for  clarification  and 
reconsideration  of  the  Tandem 
Switching  Order,  claiming  technical 
difficulties  in  implementing  that  order, 
SWBT  subsequently  filed  a  motion  to 
withdraw  its  petition. 

4.  We  deny  the  WilTel  and  ALTS 
petitions  to  reconsider  the 
Commission's  decision  not  to  require 
incumbent  LECs  to  provide  signalling 
fi-om  their  tandems  in  its  Tandem 
Switching  Order.  The  Commission 
explicitly  considered  and  decided 
against  requiring  LECs  to  provide 
tandem-to-tandem  interconnection, 
finding  that  the  costs  of  tandem-to- 
tandem  signalling  were  not  shown  to  be 
justified  by  either  the  benefits  of,  or 
demand  for,  such  signalling.  Nothing  in 
the  record  on  reconsideration  persuades 
us  to  alter  this  finding.  First,  the 
petitioners  have  not  presented  sufficient 
evidence  to  demonstrate  that  demand 
for  this  service  exists  or  that  this  is  a 
viable  service.  Even  WilTel  admits  that 
the  demand  for  this  service  is 
speculative.  In  addition,  while  some 
commenters  claim  that  tandem-to- 
tandem  switching  is  necessary  to 
provide  ubiquitous  service,  they  do  not 
dispute  that  such  a  goal  may  be 
achieved  by  collocating  at  LEC  tandems 
and  routing  traffic  from  those  tandems 
to  their  own  tandems,  using  separate 
trunk  groups  for  each  IXC.  Instead,  these 
commenters  argue  only  in  general  terms 
that  this  option  is  not  cost-efficient. 
Second,  petitioners  have  failed  to 
support  their  claim  that  the  costs 
as.sociated  with  tandem-to-tandem 
interconnection  would  be  minimal.  The 
LECs  claim  that  they  would  incur 
significant  costs  to  develop  standards 


and  upgrade  software  to  provide 
tandem-to-tandem  signalling.  While  the 
parties  seeking  tandem-to-tandem 
interconnection  urge  that  the  costs 
associated  with  such  interconnection 
are  minimal,  they  have  not  provided 
any  precise  information  to  support  those 
as.sertions.  On  this  record,  ue  thus 
conclude  that  WilTel  and  ALTS  have 
not  met  their  burden  of  persuading  us 
to  reconsider  the  Commission's  earlier 
decision  in  the  Tandem  Sivitchmg 
Order. 

5.  We  note  here  that  the  record 
suggests  no  reason  why  carriers  desiring 
signalling  from  LEC  tandems  cannot 
obtain  that  signalling  through  the 
separate,  yet  to  some  extent  parallel, 
interconnection  requirements  mandated 
by  the  Telecommunications  Act  of  1996 
and  the  Commission's  subsequent  order 
establishing  rules  implementing  those 
requirements.  Sections  251(c)(2)  and 
251(c)(3)  of  the  Communications  Act  of 
1934,  as  amended  by  the 
Telecommunications  Act  of  1996. 
obligate  incumbent  LECs  to  provide 
interconnection  and  access  to 
unbundled  elements,  upon  request,  at 
any  "technically  feasible  point."  As 
explained  in  the  Local  Competition 
Order,  the  term  "technically  feasible" 
refers  solely  to  technical  or  operational 
concerns,  rather  than  economic,  space, 
or  site  considerations. 

6.  Finally,  we  agree  with  many  of  the 
LEC  commenters  that  consideration  of 
modification  of  the  Commissions  new 
services  test  for  LECs  subject  to  price 
cap  regulation  is  beyond  the  scope  of 
this  proceeding.  Such  arguments  are 
more  properly  raised  in  petitions  filed 
regarding  individual  tariffs,  and  we 
therefore  decline  to  consider  them  here. 
For  the  reasons  discussed,  we  affirm  our 
decision  not  to  require  LECs  to  provide 
tandem-to-tandem  signalling. 

7.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  1.  4.  and 
201-205  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151.  154, 
and  201-205,  //  is  ordered  that  the 
petition  for  reconsideration  of  the 
Association  for  Local 
Telecommunications  Ser\'ices  and  the 
petition  for  reconsideration  of  WilTel, 
Inc.  Are  Denied  as  described. 

8.  //  is  Further  Ordered  that  the 
Motion  to  Withdraw  Southwestern  Bell 
Telephone's  Petition  for  Clarification 
and  Reconsideration  is  granted. 

9.  It  is  Further  Ordered  that  the 
Motion  for  Leave  to  File  Late  Reply  of 
WilTel,  Inc.  is  granted. 
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Federal  Communications  Commission. 
Magalie  Roman  Salas. 

Secretary: 

IFR  Doc.  98-23148  Filed  8-27-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  54 

[CC  Docket  No.  96-45;  FCC  98-120] 

Federal-State  Joint  Board  on  Universal 
Service 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
portions  of  the  Commission's  rules  that 
were  published  in  the  Federal  Register 
of  August  12,  1998  (63  FR  4.3088). 
EFFECTIVE  DATE:  August  28,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Flannery,  Common  Carrier 
Bureau,  (202)  418-7400  or  Adrian 
Wright,  Common  Carrier  Bureau,  (202) 
418-7400, 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Communications  Commission 
published  a  document  amending  part  54 
of  the  Commission's  rules  in  the  Federal 
Register  of  August  12,  1998  (63  FR 
43088).  In  rule  FR  Doc.  98-21588. 
published  on  August  12,  1998,  (63  FR 
43088)  make  the  following  correction: 

1.  On  page  43097,  in  the  first  column, 
instruction  number  2  and  related 
regulatory  text  in  §  54.507  are  corrected 
to  read  as  follows: 

2.  Section  54.507  is  amended  by 
revising  paragraphs  (a)  and  (b),  by 
redesignating  introductory  paragraph  (g) 
as  (g)(2).  redesignating  paragraphs  (g)(1) 
through  (g)(4)  as  (g)(2)(i)  through 
(g)(2)(i)(iv).  adding  new  introductory 
paragraph  (g)  and  adding  new  paragraph 
(g)(1)  to  read  as  follows: 

§54.507    Cap. 

(a)  Amount  of  the  annual  cap.  The 
annual  cap  on  federal  universal  service 
support  for  schools  and  libraries  shall 
be  $2.25  billion  per  funding  year,  and 
all  funding  authority  for  a  given  funding 
year  that  is  unused  in  that  funding  year 
shall  be  carried  forward  into  subsequent 
funding  years  for  use  in  accordance 
with  demand,  with  the  following 
exceptions: 

(1)  No  more  than  $625  million  shall 
be  collected  or  spent  for  the  funding 
period  from  January  1,  1998  through 
June  30,  1998.  No  more  than  S325 
million  shall  be  collected  for  the 


funding  period  from  July  1.  1998 
through  September  30,  i998.  No  more 
than  S325  million  shall  be  collected  for 
the  funding  period  from  October  1,  1998 
through  December  31.  1998.  No  more 
than  S325  million  shall  be  collected  for 
the  funding  period  from  January  1,  1999 
through  March  31.  1999.  No  more  than 
S325  million  shall  be  collected  for  the 
funding  period  from  April  1,  1999 
through  June  30,  1999.  No  more  than 
$1,925  billion  shall  be  collected  or 
disbursed  during  the  eighteen  month 
period  from  January  1,  1998  through 
June  30,  1999. 

(2)  The  carryover  of  unused  fimding 
authority  will  not  apply  for  the  funding 
period  January  1,  1998  through  June  30, 
1999.  To  the  extent  that  the  amounts 
collected  in  the  funding  period  January 
1,  1998  through  June  30,  1999  are  less 
than  S2.25  billion,  the  difference  will 
not  be  carried  over  to  subsequent 
funding  years.  Carryover  of  funds  will 
occur  only  to  the  extent  that  funds  are 
collected  but  not  disbursed  in  the 
funding  period  January  1,  1998  through 
June  30,  1999. 

(b)  Funding  year.  A  funding  year  for 
purposes  of  the  schools  and  libraries 
cap  shall  be  the  period  July  1  t^J-ough 
June  30.  For  the  initiation  of  the 
mechanism  only,  the  eighteen  month 
period  from  January  1,  1998  to  June  30, 
1999  shall  be  considered  a  funding  year. 
Schools  and  libraries  filing  applications 
within  the  initial  75-day  filing  window 
shall  receive  funding  for  requested 
services  through  June  30.  1999. 
•         «         •         *         * 

(g)  Rules  of  priority.  Schools  and 
Libraries  Corporation  shall  act  in 
accordance  with  paragraph  (g)(1)  of  this 
section  with  respect  to  applicants  that 
file  a  Form  471,  as  described  in 
§  54.504(c)  of  this  part,  when  a  filing 
period  described  in  paragraph  (c)  of  this 
section  is  in  effect.  Schools  and 
Libraries  Corporation  shall  act  in 
accordance  with  paragraph  (g)(2)  of  this 
section  with  respect  to  applicants  that 
file  a  Form  471,  as  described  in 
§  54.504(c)  of  this  part,  at  all  times  other 
than  within  a  filing  period  described  in 
paragraph  (c)  of  this  section. 

(1)  When  the  filing  period  described 
in  paragraph  (c)  of  this  section  closes. 
Schools  and  Libraries  Corporation  shall 
calculate  the  total  demand  for  support 
submitted  by  applicants  during  the 
filing  period.  If  total  demand  exceeds 
the  total  support  available  for  that 
funding  year.  Schools  and  Libraries 
Corporation  shall  take  the  following 
steps; 

(i)  Schools  and  Libraries  Corporation 
shall  first  calculate  the  demand  for 


telecommunications  services  and 
Internet  access  for  all  discount 
categories,  as  determined  by  the  schools 
and  libraries  discount  matrix  in 
§  54.505(c)  of  this  part.  These  services 
shall  receive  first  priority  for  the 
available  funding. 

(ii)  Schools  and  Libraries  Corporation 
shall  then  calculate  the  amount  of 
available  funding  remaining  after 
providing  support  for  all 
telecommunications  services  and 
Internet  access  for  all  discount 
categories.  Schools  and  Libraries 
Corporation  shall  allocate  the  remaining 
funds  to  the  requests  for  support  for 
internal  connections,  beginning  with  the 
most  economically  disadvantaged 
schools  and  libraries,  as  determined  by 
the  schools  and  libraries  discount 
matrix  in  §  54.505(c)  of  this  part. 
Schools  and  libraries  eligible  for  a  90 
percent  discount  shall  receive  first 
priority  for  the  remaining  funds,  and 
those  funds  will  be  applied  to  their 
requests  for  internal  connections. 

(iii)  To  the  extent  that  funds  remain 
after  the  allocation  described  in 
§§  54.507(g)(1)  (i)  and  (ii).  Schools  and 
Libraries  Corporation  shall  next  allocate 
funds  toward  the  requests  for  internal 
connections  submitted  by  schools  and 
libraries  eligible  for  an  80  percent 
discount,  then  for  a  70  percent  discount, 
and  shall  continue  committing  funds  for 
internal  connections  in  the  same 
manner  to  the  applicants  at  each 
descending  discount  level  until  there 
are  no  funds  remaining. 

(iv)  If  the  remaining  funds  are  not 
sufficient  to  support  all  of  the  funding 
requests  within  a  particular  discount 
level,  Schools  and  Libraries  Corporation 
shall  divide  the  total  amount  of 
remaining  support  available  by  the 
amount  of  support  requested  within  the 
particular  discount  level  to  produce  a 
pro-rata  factor.  Schools  and  Libraries 
Corporation  shall  reduce  the  support 
level  for  each  applicant  within  the 
particular  discount  level,  by  multiplying 
each  applicant's  requested  amount  of 
support  by  the  pro-rata  factor. 

(v)  Schools  and  Libraries  Corporation 
shall  commit  fijnds  to  all  applicants 
consistent  with  the  calculations 
described  herein. 

***** 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  98-22810  Filed  8-27-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Part  213 

[Docket  No.  RST-90-1,  Notice  No.  9] 
RIN  2130-AA75 

Technical  Amendments  to  the  Track 
Safety  Standards 

AGENCY:  Federal  Railroad 
Administration  (FRA).  Department  of 
Transportation  (DOT). 
ACTION:  Final  rule;  corrections. 

SUMMARY:  The  Federal  Railroad 
Administration  published  in  the 
Federal  Register  of  June  22,  1998  (63  FR 
33992).  a  final  rule  to  revise  the  Track 
Safety  Standards  contained  in  49  CFR 
part  213.  The  publication  included 
several  inadvertent  errors  which  this 
notice  corrects. 

DATES:  Effective  on  September  28,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison  H.  MacDowell.  Office  of  Safety 
Assurance  and  CompHance,  Federal 
Railroad  Administration.  400  Seventh 
Street.  S.W..  Mail  Stop  25.  Washington, 
D.C.  20590  (telephone:  202-493-6236). 
or  Nancy  Lummen  Lewis,  Office  of 
Chief  Counsel,  Federal  Railroad 
Administration,  400  Seventh  Street, 
S.W..  Mail  Stop  10,  Washington.  D.C. 
20590  (telephone:  202-493-6047). 
SUPPLEMENTARY  INFORMATION:  FRA 
published  a  final  rule  in  the  Federal 
Register  of  June  22,  1998.  (63  FR  33992), 
which,  effective  September  21.  1998, 
will  replace  the  Track  Safety  Standards 
in  49  CFR  part  213.  The  final  rule, 
however,  contained  several  inadvertent 
errors  which  are  corrected  in  this  notice. 

In  the  final  rule  published  June  22, 
1998,  (63  FR  33992),  make  the  following 
corrections: 

On  page  34000.  second  column, 
fourth  paragraph,  remove  "§213.1 
(Penalties)"  and  replace  with  "§213.15 
(Penalties)". 

On  page  34002.  first  column,  remove 
the  last  sentence  of  the  third  paragraph 
which  states.  "With  the  elimination  of 
the  current  text  of  subsection  (d),  this 
subsection  now  designated  as  (e)  would 
become  subsection  (d)." 

On  page  34033.  remove  the  first 
sentence  of  §  213.53(g)(4).  and  replace 
with  the  following  sentence:  "The  track 
owner  or  railroad  operates  an 
instrumented  car  having  dynamic 
response  characteristics  that  are 
representative  of  other  equipment 
assigned  to  service  or  a  portable  device 
that  monitors  on-board  instrumentation 
on  trains  over  the  curves  in  the 
identified  track  segment  at  the  revenue 


speed  profile  at  a  frequency  of  at  least 
once  every  90-day  period  with  not  less 
than  30  days  interval  between 
inspections." 

On  page  34034,  in  footnote  1  for  the 
track  surface  table,  replace  the 
parenthetical  sentence  with  the 
following  sentence:  "(Footnote  1  is 
applicable  September  21,  1999.)" 

On  page  34042,  in  §  213.305(b)(l)(ii), 
remove  the  final  period  and  replace 
with  a  semi-colon  followed  by  the  word 
"or". 

On  page  34049.  remove  the  first 
sentence  of  §  213.343  and  replace  with 
the  following  sentence;  "Each  track 
owner  with  track  constructed  of  CWR 
shall  have  in  effect  and  complv  with 
written  procedures  which  address  the 
installation,  adjustment,  maintenance 
and  inspection  of  CWR,  and  a  training 
program  for  the  application  of  those 
procedures,  which  shall  be  submitted  to 
the  Federal  Railroad  Administration  by 
March  21,  1999." 

On  page  34053,  in  §  213  365(e), 
replace  the  word  "crossover"  with  the 
words  "track  crossing." 

On  page  34054,  under  "Appendix  B  to 
part  213— Schedule  of  Civil  Penalties." 
remove  footnote  2  from  213.4(e)(1), 
213.4(e)(2),  213.4(e)(3),  and  213.4(e)(4). 

Dated:  August  21,  1998. 
Edward  R.  English. 

Director.  Office  of  Safety  Assurance  and 

Compliance. 
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Standards;  Occupant  Crash 
Protection;  Anthropomorphic  Test 
Dummy 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  makes  permanent 
three  interim  final  rules  related  to  the 
depowering  of  air  bags.  In  March  1997, 
NHTSA  amended  the  agency's  occupant 
crash  protection  standard  to  ensure  that 
vehicle  manufacturers  could  quickly 
depower  all  air  bags  so  that  they  inflate 
less  aggressively.  More  specifically,  the 
agency  adopted  an  unbelted  sled  test 


protocol  as  a  temporary  alternative  to 
the  standard's  full  scale  unbelted  barrier 
crash  test.  NHTSA  took  this  action  to 
provide  an  immediate,  but  interim, 
solution  to  the  problem  of  the  fatalities 
and  injuries  that  air  bags  were  causing 
in  relatively  low  speed  crashes  to  small. 
but  growing  numbers  of  children,  and 
occasionally  to  adult  occupants. 

The  agency  subsequently  issued  three 
interim  final  rules  related  to 
depowering.  Two  of  the  interim  final 
rules  made  further  amendments  to  the 
occupant  protection  standard  so  that 
certain  e.xclusions  or  special,  less 
stringent  test  requirements  in  related 
standards  that  applied  to  vehicles 
certified  to  the  unbelted  barrier  test 
would  also  apply  to  vehicles  certified  to 
the  alternative  sled  test.  The  third 
interim  final  rule  made  modifications  in 
the  test  dummy  used  in  the  occupant 
protection  standard  so  that  it  would  be 
consistent  with  respect  to  the 
instrum(;ntation  specified  in  the  sled 
test  protocol  for  measuring  neck  injurv 
criteria. 

DATES:  Effective  Date:  The  amendments 
made  in  this  nile  are  effective 
September  1.  1998. 

Petitions:  Petitions  for  reconsideration 
must  be  received  by  October  13.  1998. 
ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  notice 
number  of  this  notice  and  be  submitted 
to:  Administrator.  .National  Highwav 
Traffic  Safety  Administration.  400 
Seventh  Street.  SW,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  about  air  hags  and  related 
rulemakings:  Visit  the  NHTSA  web  site 
at  http://www\nhtsa.dot.gov  and  select 
"AIR  BAGS:  Information  about  air 
bags." 

For  non-legal  issues:  Mr.  John  Lee, 
Light  Duty  Vehicle  Division,  NPS-11. 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street.  SW. 
Washington.  DC  20590.  Telephone: 
(202)  366-2264.  Fax: (202)  366-4329. 

For  legal  issues:  ].  Edward  Clancy. 
Office  of  Chief  Counsel.  NCC-20. 
National  Highway  Traffic  Safetv 
Administration,  400  Seventh  Street.  SW. 
Washington,  DC  20590.  Telephone: 
(202)  366-2992.  Fax: (202)  366-3820. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

On  March  19.  1997.  NHTSA 
published  m  the  Federal  Register  (62 

FR  12960)  a  final  rule  amending 
Standard  No.  208,  Occupant  Crash 
Protection,  to  ensure  that  vehicle 
manufacturers  could  quickly  depower 
all  air  bags  so  that  they  infiate  less 
aggressively.  More  specifically,  the 
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agency  adopted  an  unbelted  sled  test 
protocol,  recommended  by  the 
American  Automobile  Manufacturers 
Association  (AAMA).  as  a  temporary 
alternative  to  Standard  No.  2f)8's  full 
scale  unbelted  barrier  crash  test.  The 
agency  did  not  change  the  standard's 
full  scale  belted  barrier  crash  test. 
NHTSA  took  this  action  to  provide  an 
immediate,  but  interim,  solution  to  the 
problem  of  the  fatalities  and  injuries 
that  current  air  bags  are  causing  in 
relatively  low  speed  crashes  to  small, 
but  growing  numbers  of  children,  and 
occasionally  to  adult  occupants. 

The  agency  subsequently  issued  three 
interim  final  rules  related  to 
depowering.  Two  of  the  interim  final 
rules  made  further  amendments  to 
Standard  No.  208  so  that  certain 
exclusions  or  special,  less  stringent  test 
requirements  in  related  standards  that 
applied  to  vehicles  certihed  to  the 
unbelted  barrier  test  would  also  apply  to 
vehicles  certified  to  the  alternative  sled 
test. 

The  first  of  these  interim  final  rules 
resulted  from  a  request  made  by  A^-WIA 
in  early  April  1997.  That  organization 
advised  the  agency  that  its  member 
companies  had  discovered  that  certain 
provisions  '.  i  Standard  No.  203.  Impact 
protection  for  the  driver  from  the 
steering  control  system,  and  Standard 
No.  209,  Seat  belt  assemblies,  could 
prevent  or  substantially  delay 
depowering.  Each  of  those  other 
standards  specified  an  exclusion  from 
certain  requirements  for  vehicles 
certified  to  meet  Standard  No.  208's 
barrier  crash  test  requirements.  Thus, 
neither  exclusion  would  be  available  for 
a  vehicle  which  was  certified  to 
Standard  No.  208's  alternative  sled  test 
requirement. 

In  an  interim  final  rule  published  in 
the  Federal  Register  (62  FR  2642.5)  on 
May  14,  1997,  the  agency  amended 
Standard  No.  208,  so  that  the  exclusions 
in  these  two  other  standards  would  ai.so 
be  available  for  vehicles  certified  to  the 
sled  test.  NHTSA  explained  that  this 
action  was  necessary  to  prevent  a  delay 
in  depowering.  and  also  solicited 
comments  on  the  amendment.  The 
agency  noted  that  because  there  had  not 
been  a  prior  opportunity  for  comment, 
it  was  limiting  application  of  the 
interim  final  rule  to  vehicles 
manufactured  before  September  1.  1998. 
However,  NHTSA  explained  that  it 
contemplated  making  the  amendment 
apply  for  the  same  duration  as  the 
depowering  amendment. 

The  second  of  these  interim  final 
rules  resulted  from  a  request  made  by 
AAM.^  in  July  1997.  That  organization 
advised  the  agency  that  its  member 
companies  had  discovered  that  a  similar 


provision  in  Standard  No.  201. 
Occupant  protection  in  interior  impact. 
could  also  prevent  or  substantially  delay 
depowering.  That  provision  specified  a 
special,  less  stringent  test  requirement 
for  vehicles  which  meet  Standard  No. 
208's  barrier  crash  test  requirements  by 
means  of  an  air  bag.  Thus,  the  special 
requirement  would  also  not  apply  to  a 
vehicle  which  was  certified  to  Standard 
No.  208's  alternative  sled  test 
requirement. 

Just  as  NHTSA  decided  to  issue  an 
interim  final  rule  amending  Standard 
No.  208  in  order  that  the  exclusions  in 
Standard  Nos.  203  and  209  would  also 
be  available  for  vehicles  certified  to  the 
sled  test,  so  it  took  similar  action  with 
respect  to  the  special,  less  stringent  test 
requirement  set  forth  in  Standard  No. 
201.  This  interim  final  rule  was 
published  in  the  Federal  Register  (62 
FR  4.5172)  on  August  26.  1997.  The 
agency  explained  its  belief  that  the 
Standard  No.  201  situation  mirrored 
those  involving  the  other  two  standards. 

NHTSA  provided  specific  analysis  in 
the  preambles  for  these  two  interim 
final  rules  concerning  Standards  No. 
201.  203  and  209.  The  analyses  were  as 
follows; 

Standard  \o.  201 

Standard  No.  201  specifies  a  number  of 
requirements  to  provide  impact  protection 
for  occupants.  One  of  the  requirements 
concerns  instrument  panels.  The  standard 
generally  requires  that  when  specified 
portions  of  the  instrument  panel  are 
impacted  by  a  head  form  at  15  mph.  the 
deceleration  of  the  head  form  must  not 
exceed  80  g  continuously  for  more  than  3 
milliseconds.  To  comply  with  this 
requirement,  vehicle  manufacturers  install 
energy  absorbing  materials.  The  use  of  these 
materials  can  prevent  or  reduce  the  severity 
of  chest  and  head  injuries  resulting  from 
contacts  with  the  instrument  panel. 

In  June  1991.  NHTSA  published  a  final 
rule  amending  Standard  No.  201  to  specify  a 
special,  less  stringent  test  requirement  for 
vehicles  equipped  with  passenger  air  bags.  56 
FR  26036:  June  6.  1991.  The  final  rule 
reduced  the  velocity  specified  in  the  head 
form  test  for  these  vehicles  from  15  mph  to 
12  mph. 

The  purpose  ot  the  June  1991  final  rule 
was  to  facilitate  the  introduction  of  more 
effective  air  bag  designs,  and  provide  an 
incentive  for  the  increased  use  of  passenger- 
side  air  bags.  (This  final  rule  was  issued 
l)efore  Congress  enacted  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991.  which  directed  NHTSA  to  amend 
Standard  No.  208  to  require  air  bags.)  Vehicle 
manufacturers  had  provided  information 
showing  that  Standard  No.  20rs  existing  15 
mph  head  form  requirement  created 
problems  in  designing  top-mounted,  upward- 
deploying  passenger  air  bags.  Manufacturers 
had  also  identified  a  number  of  benefits  from 
installation  of  this  type  of  air  bag.  including 
reduced  risk  of  injury  to  out-of-position 


occupants  or  standing  children.  However,  the 
iTnal  rule  was  not  limited  to  passenger  air 
bags  with  upward-deploying  systems,  as  the 
agency  wanted  to  allow  manufacturers  wide 
latitude  in  innovation  for  all  passenger  air 
bags. 

NHTSA  believes  that  the  rationale  for 
Standard  No.  201 's  special,  less  stringent  test 
requirement  for  vehicles  equipped  with 
passenger  air  bags  and  certified  to  Standard 
No.  208's  barrier  test  is  equally  applicable  to 
vehicles  certified  to  the  alternative  sled  test. 
The  concern  about  the  need  to  meet  Standard 
No.  201 's  15  mph  head  form  test  interfering 
with  the  design  of  passenger  air  bags, 
especially  top-mounted,  upward-deploying 
svstems.  would  not  differ  depending  on 
whether  an  air  bag  is  depowered  or  not. 
.Moreover,  the  need  to  meet  the  1.5  mph 
requirement  would  interfere  with 
depowering. 

Vehicle  manufacturers  presumably  test 
their  air-bag-equipped  vehicles  to  Standard 
No.  201 's  12  mph  head  form  requirement, 
rather  than  the  15  mph  requirement,  based 
on  the  current  special  requirement.  Thus,  the 
manufacturers  do  not  know  whether  their 
vehicles  would  pass  the  more  stringent 
requirement. 

If  the  special  requirement  were  not 
extended  to  vehicles  certified  to  the 
alternative  sled  test,  the  vehicle 
manufacturers  would  need  to  conduct 
significant  testing  to  determine  whether 
those  vehicles  could  comply  with  the  15  mph 
requirement.  To  the  extent  that  a  vehicle 
could  not  comply,  the  manufacturer  would 
then  need  to  determine  whether  it  was 
possible  to  make  design  changes  to  achieve 
compliance.  All  of  this  would  result  in 
significant  delays  to  depowering. 

■The  agency  also  notes  that  the  purposes  of 
the  depowering  amendment  and  the  special 
requirement  in  Standard  No.  201  are 
complementary'.  While  the  depowering 
amendment  was  intended  to  facilitate  quick 
action  to  address  the  problem  of  deaths  and 
injuries  to  out-of-position  occupants,  the 
special  requirement  in  Standard  No.  201  was 
intended,  in  part,  to  facilitate  the  use  of 
passenger  air  bag  designs  that  reduce  the  risk 
of  injury  to  out-of-position  occupants  or 
standing  children.  A  failure  to  extend  the 
special  requirement  in  No.  201  to  vehicles 
certified  to  the  alternative  sled  test  could 
result  in  the  perverse  effect  of  discouraging 
air  bag  designs  that  reduce  the  risk  of  injury 
to  out-of-position  occupants  or  standing 
children. 

Standard  No.  203 

Standard  No.  203  specifies  requirements 
for  steering  control  systems  to  minimize 
chest,  neck,  and  facial  injuries  to  the  driver 
as  a  result  of  impact.  The  standard  does  not 
apply  to  "vehicles  that  conform  to  the  frontal 
barrier  crash  requirements  (S5.1)  of  Standard 
No.  208  (49  CFR  571.208)  by  means  of  other 
than  seat  belt  assemblies." 

The  agency  adopted  this  exclusion  in  1975, 
in  response  to  a  petition  from  General  Motors 
(GM).  GM  had  advised  that  in  developing 
driver  air  bags,  it  found  that  the  changes  in 
the  steering  control  system  made  conformity 
with  Standard  No.  203  difficult  and  in  some 
cases  impossible.  GM  petitioned  the  agency 
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to  exclude  vehicles  which  meet  the  frontal 
barrier  crash  requirements  of  Standard  No. 
208  from  Standard  No.  203  on  the  grounds 
that  compliance  with  the  latter  would  be 
redundant  and  design  restrictive  in  the 
development  of  air  bags. 

In  deciding  to  provide  the  requested 
exclusion,  NHTSA  stated  that  it  had 
determined  that  the  redundant  protection 
offered  by  Standard  No.  203  is  not  justified 
where  it  directly  interferes  with  the 
development  of  a  more  advanced,  convenient 
and  effective  restraint  system.  40  FR  17992, 
April  24,  1975.  In  the  notice  of  proposed 
rulemaking,  the  agency  explained  that  the 
level  of  protection  offered  by  Standard  No. 
208 's  frontal  barrier  crash  test  is  at  least 
equivalent  to  that  of  the  15-mile-per-hour 
body  impact  of  Standard  No.  203.  The  agency 
also  explained  that  Standard  No.  208's 
barrier  crash  test  requirements  alone  are 
designed  to  provide  adequate  protection  to 
the  driver  from  impact  forces.  NHTSA  noted 
that  in  the  case  of  an  air  bag,  this  protective 
level  must  be  met  by  the  uncushioned 
steering  control  system  below  the  system's 
deployment  level  and  by  the  air  bag  above 
the  deployment  level,  at  any  speed  up  to  30 
mph. 

NHTSA  believes  that  the  rationale  for 
Standard  No.  203's  exclusion  for  vehicles 
certified  to  Standard  No.  208's  barrier  test  is 
also  applicable  to  vehicles  certified  to  the 
alternative  sled  test.  The  concern  about  the 
need  to  meet  Standard  No.  203  interfering 
with  the  design  of  air  bags  would  not  differ 
depending  on  whether  an  air  bag  is 
depowered  or  not.  Moreover,  the  need  to 
meet  Standard  No.  203  would  particularly 
interfere  with  dep)oweriiig. 

It  is  NHTSA's  understanding,  based  on  its 
discussions  with  AAMA,  that  the  vehicle 
manufacturers  do  not  test  their  air-bag- 
equipped  vehicles  to  Standard  No.  203,  based 
on  the  current  exclusion.  Thus,  the 
manufacturers  do  not  know  whether  their 
vehicles  would  pass  Standard  No.  203 's 
requirements. 

In  the  absence  of  an  exclusion  for  vehicles 
certified  to  the  alternative  sled  test,  the 
vehicle  manufacturers  would  need  to 
conduct  significant  testing  to  determine 
whether  a  vehicle  could  comply  with 
Standard  No.  203.  To  the  extent  that  a 
vehicle  could  not  comply,  the  manufacturer 
would  then  need  to  determine  whether  it  was 
possible  to  make  design  changes  that  would 
result  in  compliance.  All  of  this  would  result 
in  significant  delays  to  depowering. 

NHTSA  also  believes  that  the  protection 
specified  by  Standard  No.  203  is  redundant 
to  that  offered  by  depowered  air  bags 
certified  to  the  alternative  sled  test.  The 
agency  notes  that  the  alternative  sled  test 
addresses  the  same  safety  problems  as  the 
full  scale  barrier  test 

In  the  depowering  rulemaking,  the  agency 
recognized  that  a  full  scale  barrier  test  does 
offer  a  number  of  advantages  over  a  sled  test. 
However,  the  agency  decided  to  allow  the 
sled  test  as  a  temporary  measure  given  the 
need  to  provide  manufacturers  with 
maximum  flexibility  to  respond  rapidly  to 
the  risk  posed  by  air  bag  activation  in  low 
speed  crashes.  See  62  FR  12965 — 66.  March 
19,  1997. 


The  agency  believe^  that  this  same 
consideration  leads  to  applying  the  Standard 
So.  203  exclusion  to  vehicles  certified  to  the 
alternative  sled  test,  even  if  the  degree  of 
redundancy  is  somewhat  less  than  that 
afforded  by  the  barrier  test  requirement. 
NHTSA  notes  that  the  sled  test  requirement 
need  only  be  met  at  a  single  change  in 
velocity,  rather  than  at  all  speeds  up  to  30 
mph.  However,  the  agency  believes  that  a 
depowered  air  bag  will  provide  protection  at 
speeds  above  the  deployment  level,  and  does 
not  believe  manufacturers  will  reduce  the 
protection  currently  being  offered  by  steering 
control  systems  at  speeds  below  the 
deployment  level. 

Standard  No.  209 


One  of  the  performance  requirements 
specified  by  Standard  No.  209  limits  the 
amount  that  the  webbing  of  a  belt  assembly 
is  permitted  to  extend  or  elongate  when 
subjected  to  certain  forces.  This  requirement 
does  not  apply  to  seat  belt  assemblies  that 
include  a  load  limiter  and  that  are  installe4 
at  designated  seating  positions  subject  to  the 
requirements  of  S5.1  of  Standard  No.  208. 

This  exclusion  had  its  origin  in  a  petition 
for  rulemaking  submitted  by  Mercedes-Benz 
(Mercedes).  That  company  petitioned  the 
agency  to  exclude  from  the  elongation 
requirement  seat  belt  assemblies  installed  in 
conjunction  with  air  bags. 

Mercedes  was  considering  the  use  of  a  belt 
system  that  incorporates  a  load-limiting 
device.  A  load-limiter  is  a  seat  belt  assembly 
component  or  feature  that  controls  tension  on 
the  seat  belt  to  modulate  the  forces  that  are 
imparted  to  occupants  restrained  by  the  belt 
assembly  during  a  crash.  These  load-limiting 
systems  are  intended  to  reduce  head  and 
upper  torso  injuries  through  increased  energy 
management. 

Mercedes  indicated  that  the  webbing  in  its 
belt  system  would  elongate  beyond  the  limits 
that  were  specified  in  Standard  No.  209. 
However,  Mercedes  argued  that  this  type  of 
belt  system  should  be  allowed  in  vehicles 
equipped  with  air  bags  since  the  two  systems 
used  in  conjunction  with  one  another  can  be 
designed  to  achieve  the  maximum  reduction 
in  head  injuries  and  upper  torso  injuries. 

NHTSA  adopted  the  exclusion  requested 
by  Mercedes  in  1981.  The  agency  limited  the 
exclusion  to  vehicles  equipped  with 
automatic  restraints  since  there  were  then  no 
dynamic  performance  requirements  or  injury 
criteria  for  manual  belt  systems  used  alone. 
See  46  FR  2618-19,  January  12.  1981.  Later, 
however,  after  it  established  dynamic  testing 
requirements  for  manual  safety  belt  systems 
in  passenger  cars  and  light  trucks,  the  agency 
extended  this  exclusion  to  permit  the  use  of 
load  limiters  on  all  safety  belts  installed  at 
seating  positions  subject  to  dynamic  testing. 
See  56  FR  15295,  April  16,  1991. 

With  respect  to  whether  this  exclusion 
should  apply  to  vehicles  certified  to  the 
alternative  sled  test,  the  key  point  is  that 
these  vehicles  will  continue  to  have  to  be 
certified  to  Standard  No.  208's  full  scale 
belted  barrier  crash  test.  Thus,  safety  belts 
will  continue  to  be  subject  to  the  same 
dvTiamic  fjerformance  requirements  as  before 
the  depowering  final  rule  was  issued.  The 
agency  therefore  believes  there  is  no  reason 


why  this  exclusion  should  not  be  available 
for  vehicles  certified  to  the  alternative  sled 
test,  which  addresses  unbelted,  rather  than 
belted,  performance. 

The  third  interim  final  rule  made 
modifications  in  the  Hybrid  III  test 
dummy  used  in  Standard  No.  208  to 
upgrade  the  dummy  so  that  it  would  be 
consistent  vk^ith  respect  to  the 
instrumentation  specified  in  the  sled 
test  protocol  for  measuring  neck  injurv 
criteria.  While  the  sled  test  protocol 
specified  use  of  a  six-axis  neck 
transducer,  the  specifications  for  the 
Hybrid  III  dummy,  set  forth  in  Subpart 
E  of  Part  572.  Anthropomorphic  Test 
Devices,  did  not  include  that 
instrumentation.  This  interim  final  rule 
was  published  in  the  Federal  Register 
(62  FR  27511)  on  May  20,  1997. 

II.  Comments 

A.  Exclusions  From  Certain 
Requirements  of  Standards  No.  203  and 
209 

NHTSA  received  four  comments  on 
the  interim  final  rule  concerning 
exclusions  from  certain  requirements  of 
Standards  No.  203  and  209,  from 
Advocates  for  Highway  and  Auto  Safety 
(Advocates),  the  Insurance  Institute  for 
Highway  Safety  (IIHS),  Mitsubishi,  and 
Volkswagen.  None  of  the  commenters 
opposed  the  extension  of  the  exclusions: 
however.  Advocates  raised  a  number  of 
issues  which  it  believed  required  further 
analysis. 

UHS  stated  that  it  fully  supports  the 
amendment.  That  commenter  stated  that 
the  reasons  for  excluding  the 
requirements  regarding  steering  controls 
systems  (Standard  No.  203)  and  belt 
elongation  (Standard  No.  209)  are  just  as 
applicable  to  vehicles  certified  to 
Standard  No.  208's  unbelted  sled  test 
alternative  as  they  are  to  vehicles 
certified  to  the  barrier  crash  test.  IIHS 
stated  that  the  amendment  should  be 
retained  as  long  as  the  sled  test 
alternative  is  available. 

Mitsubishi  and  Volkswagen  also 
supported  the  interim  final  rule  and 
requested  that  the  exclusions  be 
available  for  as  long  as  the  unbelted  sled 
test  exists. 

Advocates  stated  that  it  accepts  that 
the  extension  of  exemptions  from 
testing  under  Standards  No.  203  and 
209  are  necessary  in  order  to  ensure  that 
depowering  is  not  delayed.  It  also  stated 
that  it  supports  depowering  as  a 
necessary  temporary  measure  to 
improve  the  safety  of  out-of-position 
occupants  and  does  not  want  any  delay 
in  accomplishing  that  goal. 

That  organization  argued,  however, 
that  the  interim  final  rule  raises 
concerns  about  the  collateral  results  of 
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depowering.  It  stated  that  the  agency 
had  not  presented  any  engineering 
results  or  safety  analyses  to  establish 
that,  if  the  exemptions  for  crash  tested 
vehicles  are  extended  to  vehicles 
certified  by  sled  test,  there  will  be  no 
diminution  of  the  safety  protection 
afforded  to  occupants  under  the 
circumstances  and  conditions  addressed 
in  Standards  No.  203  and  No.  209. 
With  respect  to  Standard  No.  203 
protection  for  drivers  from  vehicle 
steering  columns.  Advocates  noted  that 
the  agency  stated  that  "manufacturers 
do  not  know  whether  their  vehicles 
would  pass  Standard  No.  203"s 
requirements."  That  organization  stated 
that  in  light  of  this  information,  it  does 
not  understand  how  the  agency  can 
conclude  that  "the  protection  specified 
by  Standard  No.  203  is  redundant  to 
that  offered  by  depowered  air  bags." 
Advocates  argued  that  regardless  of  the 
rate  at  which  the  inflator  powers  the  air 
bag.  the  agency  is  obliged  to  ascertain 
facts  and  conduct  engineering 
evaluations  in  order  to  make  a 
determination  that  Standard  No.  203  has 
no  application  at  all  in  vehicles  with 
driver-side  air  bags. 

As  to  seat  belt  elongation 
requirements  under  Standard  No.  209, 
Advocates  stated  that  it  understands  the 
agency's  rationale  that  safety  belt 
systems  remain  subject  to  dynamic 
performance  requirements  and  that  the 
sled  test  applies  to  unbelted,  rather  than 
belted,  performance  for  occupant 
protection.  That  organization  noted  that 
the  agency  had  pointed  out  that  the 
exclusion  was  originally  provided  on 
the  basis  that  air  bags  and  load-limiter 
equipped  seat  belt  systems  "used  in 
conjunction  with  one  another  can  be 
designed  to  achieve  maximum 
reduction  in  head  injuries  and  upper 
torso  injuries."  Advocates  argued, 
however,  that  the  question  that  needs  to 
be  answered  is  what  effect  depowering 
has  on  the  combined  performance  of 
these  occupant  protection  systems  for 
belted  systems.  Advocates  stated  that 
the  original  exclusion  most  likely  was 
granted  in  contemplation  of  the  use  of 
full  powered  air  bags  meeting  the  30 
mph  crash  test  and  that,  in  this  situation 
as  well,  NHTSA  is  obliged  to  provide  an 
engineering  analysis  to  prove  that 
depowering  has  no  deleterious  effect  on 
the  safety  performance  required  under 
Standard  No.  209. 

Advocates  also  argued  that  the  agency 
should  provide  the  public  with  another 
opportunity  to  comment  after  it  has 
conducted  safety  and  engineering 
analyses.  It  also  expressed  concern 
about  the  use  of  an  interim  final  rule, 
arguing  that  these  issues  should  have 


been  raised  in  the  depowering 
rulemaking. 

B.  Special,  Less  Stringent  Test 
Requirement  for  Standard  No.  201 

NHTSA  received  only  one  comment 
on  the  interim  final  rule  concerning  the 
special,  less  stringent  test  requirement 
for  Standard  No.  201,  from  Advocates. 
That  organization  concurred  with  the 
amendment  subject  to  the  exception  for 
depowered  air  bags  remaining 
temporary.  Advocates  stated  that  it 
believes  there  is  a  potential  for 
increased  numbers  of  serious  head 
impact  injuries  as  a  result  of 
depowering.  It  stated  that  the  agency 
lacked  any  test  data  or  other  information 
to  support  the  change  on  a  permanent 
basis.  Advocates  also  expressed 
additional  concerns  about  the  making  of 
regulatory  changes  by  means  of  interim 
final  rules. 

C.  Six-Axis  Neck  Transducer 

NHTSA  received  seven  comments  on 
the  interim  final  rule  amending 
specifications  for  the  Hybrid  III  dummy 
to  include  the  six-axis  neck  transducer. 

General  Motors  (GM).  Ford,  and  IIHS 
supported  making  the  changes 
permanent.  GM  and  Ford  pointed  out  a 
typographical  error  in  which  section 
572.36(i)(8)  identified  a  channel  class  of 
1000  for  femur  loads,  instead  of  a 
channel  class  of  600. 

The  other  commenters,  Nissan, 
Mercedes-Benz  (Mercedes),  Toyota,  and 
Mitsubishi,  requested  either  that  use  of 
the  six-axis  neck  transducer  be  optional 
or  that  a  longer  period  of  time  be 
provided  before  it  becomes  mandatory. 

Nissan  stated  that  there  is  not  any 
need  to  require  the  six-axis  neck 
transducer  for  test  requirements  other 
than  the  sled  test,  since  the  other  tests 
do  not  include  neck  injury  criteria. 
Given  concerns  about  the  limited 
number  of  available  six-axis 
transducers,  that  company  asked  that 
the  agency  either  limit  application  of 
the  six-axis  neck  transducer  to  the  sled 
test  or  that  it  be  optional  for  a  period  of 
six  months. 

Mitsubishi  similarly  argued  that  the 
six-axis  neck  transducer  should  only  be 
specified  for  the  sled  test.  That  company 
argued  that  manufacturers  should  have 
the  option  of  using  the  neck  transducer 
structural  replacement,  three-axis  neck 
transducer,  or  six-axis  transducer  for 
barrier  testing. 

Mitsubishi  noted  that  the  agency  had 
stated  in  the  preamble  to  the  interim 
final  rule  that* the  six-axis  transducer 
with  appropriate  head  modification  is 
identical  in  mass,  center  of  gravity 
location,  and  rigidity  compared  to  the 
three-axis  neck  transducer  or  neck 


transducer  replacement.  That 
commenter  argued,  however,  that  it  is 
concerned  that  the  modifications  to  the 
dummy  to  incorporate  the  six-axis 
transducers  might  make  it  necessary  for 
a  manufacturer  to  re-test  its  vehicles,  in 
some  cases,  to  be  sure  that  are  no 
unforeseeable  differences  in  dummy 
kinematics. 

Mitsubishi  also  argued  that  since  the 
barrier  test  does  not  include  neck  injury 
criteria,  requiring  the  six-axis 
transducer  on  the  Hybrid  III  dummy  for 
barrier  testing  is  unnecessarily 
burdensome.  That  commenter  stated 
that  should  the  agency  nonetheless 
make  the  six-axis  transducer  a 
permanent  requirement  for  all  Hybrid  III 
dummies,  a  lead  time  of  at  least  one 
year  should  be  provided. 

Mercedes  stated  that  it  believes  there 
should  be  an  interim  period  of  several 
years  time  where  either  a  three-axis  or 
six-axis  neck  transducer  may  be  used  for 
the  purpose  of  the  sled  test.  Mercedes 
stated  that  the  three-axis  neck 
transducer  is  sufficient  for  purposes  of 
measuring  the  neck  injury  criteria 
specified  as  part  of  Standard  No.  208's 
sled  test. 

Toyota  made  similar  arguments  to 
those  of  some  of  the  other 
manufacturers  concerning  use  of  either 
the  three-axis  or  six-axis  transducer,  and 
the  need  for  lead  time  if  the  agency 
makes  the  six-axis  transducer 
mandatory.  Toyota  also  stated  that  it 
conducted  a  neck  calibration  test  to 
investigate  the  influence  of  a  change 
from  the  three-axis  neck  transducer  to  a 
six-axis  neck  transducer.  It  stated  that 
data  for  both  transducers  are  in  the 
requirement  corridor,  but  there  is  a 
difference  in  moment  value.  That 
company  stated  that,  as  a  result,  it  does 
not  know  to  what  extent  this  difference 
affects  the  Head  Injury  Criterion  value. 
Toyota  stated  that  it  would  therefore 
need  time  to  investigate  this  influence 
on  its  vehicles  under  development,  as 
well  as  to  assess  the  need  for  design 
changes. 

III.  Legislation  Requiring  Improved  Air 
Bags 

Subsequent  to  the  comment  closing 
dates  for  the  three  interim  final  rules  at 
issue.  Congress  required  the  agency  to 
conduct  rulemaking  to  improve  air  bags. 
The  NHTSA  Reauthorization  Act  of 
1998  directs  "the  agency  to  issue,  not 
later  than  September  1,  1998, 

a  notice  of  proposed  rulemaking  to  improve 
occupant  protection  for  occupants  of 
different  sizes,  belted  and  unbelted,  under 
Federal  Motor  Vehicle  Safety  Standard  No. 
208,  while  minimizing  the  risk  to  infants, 
children,  and  other  occupants  from  injuries 
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and  deaths  caused  by  air  bags,  by  means  that 
include  advanced  air  bags. 

In  a  paragraph  titled  "Coordination  of 
Effective  Dates,"  the  Act  provides  that 
the  unbelted  sled  test  option  "shall 
remain  in  effect  unless  and  until 
changed  by  [the  final  rule  for  improved 
air  bags]."  The  Conference  Report  states 
that  the  current  sled  test  certification 
option  remains  in  effect  "unless  and 
until  phased  out  according  to  the 
schedule  in  the  final  rule." 

This  legislation  is  relevant  to  the  three 
interim  final  rules  at  issue  in  two 
primary  ways.  First,  the  agency 
originally  adopted  the  sled  test 
alternative  (to  which  the  interim  final 
rules  apply)  as  a  temporary  amendment 
with  a  specific  termination  date.  That 
date  has  been  superseded  by  the 
provision  of  the  legislation  which 
specifies  that  the  sled  test  remains  in 
effect  unless  it  is  changed  by  the  final 
rule  for  improved  air  bags.  Second, 
while  the  agency  already  had  plans  to 
thoroughly  examine  in  rulemaking  what 
occupant  protection  requirements  are 
appropriate  for  the  future,  this 
rulemaking  will  be  conducted  according 
to  a  statutory  mandate. 

rv.  Agency  Decision 

After  carefully  considering  the 
comments,  NHTSA  has  decided  to  make 
permanent  all  of  the  interim  final  rules. 
The  agency  notes  that  the  term 
"permanent,"  as  used  in  this  context,  is 
a  word  of  art.  It  refers  to  the  reissuance, 
after  notice  and  comment,  of  a  final  rule 
initially  issued  as  an  interim  final  rule. 
The  use  of  the  term  with  respect  to  the 
final  rules  relating  to  the  sled  test  does 
not  mean  that  the  agency  is  deciding  in 
this  rulemaking  to  make  the  sled  test 
permanent.  The  agency  will  address  the 
duration  of  the  sled  test  itself  in  the 
separate  rulemaking  on  advanced  air 
bags. 

A.  Exclusions/Special  Requirements 
Related  to  Standards  No.  201,  203  and 
209 

As  indicated  above,  the  only 
commenter  which  raised  concerns  about 
the  exclusions/special  requirements 
related  to  Standards  No.  201,  203  and 
209  was  Advocates.  In  responding  to 
that  organization's  concerns,  NHTSA 
believes  it  is  important  to  emphasize 
that  each  of  these  exclusions/special 
requirements  was  adopted  in  the  past 
because  of  considerations  related  to 
safety  and  air  bags  generally.  In 
particular: 

•  The  agency  adopted  the  special 
requirement  in  Standard  No.  201  in 
1991  primarily  because  of  concerns  that 
the  existing  Standard  No.  201 
requirement  created  problems  in 


designing  top-mounted,  upward- 
deploying  passenger  air  bags. 

•  The  agency  adopted  the  Standard 
No.  203  exclusion  in  1975  because  that 
standard's  existing  requirement 
interfered  with  the  development  of 
driver  air  bags. 

•  The  agency  adopted  the  Standard 
No.  209  exclusion  concerning  belt 
system  elongation  in  1981  because  the 
standard's  existing  requirement 
prevented  the  use  of  belts  that,  as  part 
of  a  combined  seat  belt/air  bag  system, 
achieved  the  maximum  reduction  in 
head  injuries  and  upper  torso  injuries. 

None  of  these  rationales  varies 
depending  on  whether  an  air  bag- 
equipped  vehicle  is  certified  to  a  barrier 
test  or  a  sled  test,  and  Advocates  has  not 
provided  any  arguments  or  analysis 
suggesting  otherwise.  Additional 
"engineering  analysis"  is  not  needed  to 
make  this  obvious  point.  Thus,  the 
agency  believes  it  is  necessary  to  extend 
the  special  requirements/exclusions  to 
vehicles  certified  to  the  sled  test. 
Otherwise,  the  requirements  of  Standard 
No.  201  would  create  problems  in 
designing  top-mounted,  upward- 
deploying  passenger  air  bags.  Standard 
No.  203  would  interfere  with  the 
development  of  driver  air  bags,  and 
Standard  No.  209  would  prevent  the  use 
of  belts  that,  as  part  of  a  combined  seat 
belt/air  bag  system,  achieve  the 
maximum  reduction  in  head  injuries 
and  upper  torso  injuries. 

NHTSA  believes  that  Advocates'  real 
concerns  are  with  the  potential  safety 
consequences  related  to  depowering  and 
with  adoption  of  the  unbelted  sled  test, 
rather  than  with  the  special 
requirements/exclusions  that  were  the 
subject  of  the  interim  final  rules  at 
issue.  However,  this  concern  will  be 
addressed  by  the  upcoming  rulemaking 
concerning  advanced  air  bags.  As 
indicated  above,  NHTSA  will  shortly  be 
issuing,  pursuant  to  a  statutory 
mandate,  "a  notice  of  proposed 
rulemaking  to  improve  occupant 
protection  for  occupants  of  different 
sizes,  belted  and  unbelted,  under 
Federal  Motor  Vehicle  Safety  Standard 
No.  208,  while  minimizing  the  risk  to 
infants,  children,  and  other  occupants 
from  injuries  and  deaths  caused  by  air 
bags,  by  means  that  include  advanced 
air  bags."  NHTSA  Reauthorization  Act 
of  1998.  The  agency  will  thoroughly 
consider,  as  part  of  this  rulemaking, 
what  occupant  protection  requirements 
are  appropriate  for  the  future,  including 
issues  related  to  the  unbelted  sled  test. 
As  to  Advocates'  concerns  about  the 
use  of  interim  final  rules,  the  agency 
agrees  that  this  type  of  rulemaking 
procedure  should  only  be  used  where 
absolutely  necessary,  in  accordance 


with  statutory'  criteria.  The  agency 
believes  that  the  need  to  avoid  delaying 
depowering  justified  issuing  the  rules  at 
issue  on  an  interim  basis. 

NHTSA  notes  that,  as  part  of  todays 
final  rule,  it  is  also  amending  the 
provision  at  issue  in  Standard  No.  201 
to  reflect  an  updated  reference  in 
Standard  No.  208. 

B.  Six-Axis  Neck  Transducer 

NHTSA  is  also  making  final  the 
amendments  to  Part  572  so  that  the 
Hybrid  III  test  dummy  incorporates  the 
six-axis  neck  transducer.  The  agency  is 
correcting  the  typographical  error 
identified  by  GM  and  Ford. 

As  noted  earlier,  the  agency  specified 
use  of  the  six-axis  neck  transducer  as 
part  of  the  final  rule  establishing  the 
sled  test  alternative,  but  needed  to  make 
a  conforming  amendment  to  Part  572  so 
that  the  Hybrid  III  dummy  incorporated 
that  instrumentation.  NHTSA  specified 
use  of  the  six-axis  neck  transducer 
rather  than  the  three-axis  transducer 
because  the  three-axis  transducer  does 
not  provide  information  about  the 
effects  of  off-axis  loading  that  may  occur 
in  air  bag  impacts  and  crash  tests 
involving  the  dummy's  rotational 
kinematics. 

Those  commenters  which  stated  that 
the  three-axis  transducer  could  be  used 
to  measure  the  neck  injury  criteria 
specified  for  Standard  No.  208 's 
unbelted  sled  test  are  correct.  However, 
in  specifying  a  test  procedure  for 
measuring  neck  criteria,  the  agency 
believed  it  was  appropriate  to  specify 
the  more  advanced  instrumentation. 
The  six-axis  transducer  has  been 
available  for  about  a  decade  and  has 
been  extensively  used  by  both  the 
agency  and  industry.  NHTSA  has  used 
the  six-axis  transducer  in  its  New  Car 
Assessment  Program  and  for  nearly  all 
of  its  research  and  development  tests. 
NHTSA  also  notes  that,  as  part  of  its 
upcoming  rulemaking  concerning 
advanced  air  bags,  it  may  consider  the 
adoption  of  more  advanced  neck  injury 
criteria  than  currently  specified  in 
Standard  No.  208.  Such  criteria  are 
already  used  for  research  purposes. 
Measurement  of  the  more  advanced 
injury  criteria  may  require  the 
additional  information  provided  by  the 
six-axis  transducer. 

NHTSA  disagrees  that  specification  of 
the  six-axis  transducer  is  burdensome. 
The  agency  will  use  that  transducer  in 
compliance  testing.  However, 
manufacturers  certifying  compliance 
with  the  safety  standards  are  not 
required  to  follow  exacth  the 
compliance  test  procedures  set  forth  in 
the  applicable  standard.  In  fact, 
manufacturers  are  not  even  required  to 
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conduct  any  actual  testing  before 
certifying  that  their  products  comply 
with  applicable  safety  standards. 

To  avoid  liability  for  civil  penalties  in 
connection  with  any  noncompliance 
that  may  be  determined  to  exist, 
manufacturers  must  exercise  "due  care" 
to  assure  compliance  and  in  making 
their  certification.  It  may  be  simplest  for 
a  manufacturer  to  establish  that  it 
exercised  "due  care"  if  the 
manufacturer  has  conducted  testing  that 
strictly  followed  the  compliance  test 
procedures  set  forth  in  the  standard. 
However,  "due  care"  might  also  be 
shown  using  modified  test  procedures  if 
the  modifications  were  not  likely  to 
have  had  a  significant  impact  on  the  test 
results. 

As  discussed  in  the  preamble  to  the 
May  1997  interim  final  rule,  the  six-axis 
neck  transducer  with  appropriate  head 
modification  is  identical  in  mass,  center 
of  gravity  location,  and  rigidity  with  the 
previously  specified  head  that  was 
equipped  with  either  the  neck 
transducer  structural  replacement  or  the 
optionally  available  three-axis  neck 
transducer.  Moreover,  the  modifications 
in  the  Hybrid  III  dummy  necessary  to 
accommodate  the  six-axis  neck 
transducer  were  very  minor. 

This,  coupled  with  the  agency's 
experience  in  using  the  Hybrid  III 
dummy  with  the  six-axis  neck 
transducer,  leads  it  to  believe  that  use 
of  the  six-axis  transducer  does  not  have 
any  influence  on  measurements  of 
Standard  No.  208"s  longstanding  injury 
criteria,  e.g.,  HIC.  The  agency  notes  that 
while  Toyota  identified  some  difference 
in  measuring  moment  value,  it  did  not 
present  any  data  showing  an  effect  on 
HIC.  Therefore,  the  agency  believes 
there  is  no  reason  manufacturers  could 
not  certify  their  vehicles  based  on  tests 
using  the  dummy  with  the  three-axis 
neck  transducer  or  its  structural 
replacement,  with  the  possible 
exception  (depending  on  the  specific 
circumstances)  of  the  neck  criteria  for 
the  sled  test. 

Some  commenters  suggested  that  the 
rule  specify  dummy  neck  options, 
which  would  result  in  multiple  dummy 
designs.  For  reasons  discussed  earlier, 
this  is  not  necessary.  Reiterating  the 
most  significant  reasons,  the  agency  has 
stated  that  it  will  test  with  the  six-axis 
load  cell,  the  dummy  changes  to 
accomplish  this  change  are  simple  to 
implement,  there  is  no  indication  that 
dummy  HIC  data  are  affected  by  this 
neck  configuration,  and  manufacturers 
are  not  required  to  use  the  six-axis  load 
cell. 

Moreover,  NHTSA  observes  that  the 
manufacturer  comments  are  now  over  a 
year  old.  Thus,  the  amount  of  time 


requested  by  some  of  the  manufacturers 
for  procuring  and  evaluating  the  six-axis 
neck  transducers  has  already  passed.  In 
the  past  year,  vehicle  manufacturers  and 
the  agency  have  had  considerable 
additional  experience  in  this  area.  The 
agency  is  not  aware  of  any  application 
or  functional  problems  that  have 
resulted  from  specifying  use  of  the  six- 
axis  transducer. 

IV.  Effective  Date 

The  effective  date  for  today's 
amendments  is  September  1 .  1998.  The 
agency  has  selected  this  date  because, 
while  the  amendments  are  already  in 
effect  as  interim  final  rules,  some  of 
them  would  expire  on  September  1, 
1998  in  the  absence  of  today's  final  rule. 

V.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.O.  12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.O.  12866,  "Regulatory  Planning 
and  Review."  This  action  has  been 
determined  to  be  "nonsignificant" 
under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures. 

As  to  the  exclusions/special 
requirements  related  to  Standards  No. 
201.  203  and  209,  the  amendments  do 
not  impose  any  new  requirements,  but 
simply  ensure  that  the  vehicle 
manufacturers  do  not  face  design 
impediments  with  respect  to  air-bag- 
equipped  vehicles  certified  to  the 
unbelted  sled  test  that  they  do  not  face 
for  air-bag-equipped  vehicles  certified  to 
the  unbelted  barrier  test.  As  to  the 
amendments  related  to  the  Hybrid  III 
test  dummy,  the  amendments  do  not 
require  any  vehicle  design  changes. 
Instead,  they  only  require  minor 
modifications  in  the  test  dummies  used 
to  evaluate  a  vehicle's  compliance  with 
Standard  No.  208.  The  incremental  costs 
associated  with  procuring  six  axis  neck 
transducers,  where  manufacturers  do 
not  already  have  such  transducers, 
represent  a  negligible  cost  impact  for 
vehicles.  The  agency  concludes  that  the 
impacts  of  the  amendments  are  so 
minimal  that  a  full  regulatory  evaluation 
is  not  required. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  final  rule  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


As  indicated  above,  as  to  the 
exclusions/special  requirements  related 
to  Standards  No.  201,  203  and  209,  the 
amendments  do  not  impose  any  new 
requirements  but  simply  ensure  that  the 
vehicle  manufacturers  do  not  face 
design  impediments  with  respect  to  air- 
bag-equipped  vehicles  certified  to  the 
unbelted  sled  test  that  they  do  not  face 
for  air-bag-equipped  vehicles  certified  to 
the  unbelted  barrier  test. 

As  to  the  amendments  related  to  the 
Hybrid  III  test  dummy,  the  amendments 
do  not  require  any  vehicle  design 
changes  but  instead  only  specify  minor 
modifications  in  the  test  dummies  used 
to  evaluate  a  vehicle's  compliance  with 
Standard  No.  208.  Further,  the  costs 
associated  with  the  amendments  are  so 
minor  that  they  will  not  have  any  effect 
on  vehicle  prices.  Therefore,  small 
organizations  and  small  governmental 
units  are  not  affected  in  their  capacity 
as  purchasers  of  vehicles. 

C.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  rule. 

D.  National  Environmental  Policy  Act 
NHTSA  has  also  analyzed  this  rule 

under  the  National  Environmental 
PoHcy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment. 

E.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612,  and 
has  determined  that  this  rule  will  not 
have  significant  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

F.  Civil  fust  ice  Reform 

This  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 
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List  of  Subjects 

49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles,  Rubber  and  rubber  products. 
Tires. 

49  CFR  Part  572 
Motor  vehicle  safety. 

In  consideration  of  the  foregoing,  49 
CFR  Chapter  V  is  amended  as  follows; 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
of  Title  49  continues  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111.  30115, 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.201  is  amended  by 
revising  S5.1(b)  to  read  as  follows; 

§  571 .201     Standard  No.  201 ;  Occupant 
protection  in  interior  impact 

***** 

55. 1  *  *  * 

(b)  A  relative  velocity  of  19  kilometers 
per  hour  for  vehicles  that  meet  the 
occupant  crash  protection  requirements 
of  S5.1  of  49  CFR  571.208  by  means  of 
inflatable  restraint  systems  and  meet  the 
requirements  of  S4. 1.5. 1(a)(3)  by  means 
of  a  Type  2  seat  belt  assembly  at  the 
right  front  designated  seating  position, 
the  deceleration  of  the  head  form  shall 
not  exceed  80  g  continuously  for  more 
than  3  milliseconds. 


3.  Section  571.208  is  amended  by 
revising  the  last  sentence  of  S3  to  read 
as  follows: 

§  571 .208    Standard  No.  208;  Occupant 
crash  protection. 

***** 

S3.  *   *   *  Compliance  with  S13  shall, 
for  purposes  of  Standards  No.  201,  203 
and  209,  be  deemed  as  compliance  with 
the  unbelted  frontal  barrier 
requirements  of  S5.1  of  this  section. 
***** 

The  interim  final  rule  amending  49 
CFR  part  572  which  was  published  at  62 
FR  27514  on  May  20,  1997  is  adopted 
as  a  final  rule  with  the  following 
change: 

PART  572— ANTHROPOMORPHIC 
TEST  DEVICES 

4.  The  authority  citation  for  Part  572 
of  Title  49  continues  to  read  as  follows; 

Authority:  49  U.S.C.  322,  30111,  30115. 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 


Subpart  E— Hybrid  III  Test  Dummy 

5.  Section  572.36  is  amended  by 
revising  paragraph  (i)(8)  to  read  as 
follows: 

§  572.36    Test  conditions  and 
instrumentation. 


(8)  Femur  Force — Class  600 

*  «  *  »  » 

issued:  August  25.  1998. 
Ricardo  Martinez. 

Administrator. 

(FR  Doc.  98-23240  Filed  8-27-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docliet  No.  980724194-8194-01;  I.D. 
072098B] 

RiN  0648-AL37 

Fisheries  of  the  Northeastern  United 
States;  Northeast  Multispecies 
Fishery;  Cultivator  Shoal  Whiting 
Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Final  rule. 


SUMMARY:  NMFS  issues  this  final  rule  to 
modify-  the  regulations  implementing 
the  Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  This  rule  adds 
herring  to  the  list  of  species  that  may  be 
fished  for,  possessed  on  board  or  landed 
incidental  to  whiting  in  the  Cultivator 
Shoal  Whiting  Fishery  Exemption  Area. 
The  intent  of  this  action  is  to  maximize 
fishing  opportunities  in  a  manner  that  is 
consistent  with  the  conservation 
objectives  of  the  FMP. 

DATES:  Effective  August  25,  1998. 
ADDRESSES:  Copies  of  Amendment  7  to 
the  FMP  (Amendment  7),  its  regulator\- 
impact  review  (RIR),  and  the  final 
regulatory  flexibility  analysis  contained 
within  the  RIR,  and  its  final 
supplemental  environmental  impact 
statement,  are  available  upon  request 
from  Paul  J.  Howard,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway,  Saugus,  MA 
01906-1097.  Copies'of  the  RIR 
supporting  this  action  may  be  obtained 
from  Dr.  Andrew  A.  Rosenberg, 
Regional  Administrator,  NMFS.  One 
Blackburn  Drive,  Gloucester,  MA  01930. 


Comments  regarding  the  burden-hour 
estimates  for  coUection-of-information 
requirements  contained  in  this  interim 
final  rule  should  be  sent  to  the  Regional 
Administrator  and  to  the  OiTice  of 
Information  and  Regulatorv  Affairs. 
Office  of  Management  and  Budget 
(OMB),  Washmgton,  DC  20503 
(Attention:  NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  L.  V'anPelt.  Fisher\-  Management 
Specialist,  978-281-9244.. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  Amendment 
7  to  the  FMP  became  effective  on  July 
1,  1996  (61  FR  27710.  May  31.  1996).' 
These  regulations  implemented  a 
:     comprehensive  set  of  measures  to 

control  fishing  mortality  and  rebuild  the 
primary-  stocks  of  regulated 
multispecies.  Among  the  specific 
measures  is  a  bycatch  control  measure 
that  prohibits  prosecution  of  any  fishery 
that  has  not  been  determined  to  have  a 
minimal  bycatch  of  regulated 
multispecies. 

The  bycatch  control  restriction  is 
applied  on  a  fishery-  basis  in  each  of  two 
specific  regulated  mesh  areas:  Gulf  of 
Maine/Georges  Bank  Regulated  Mesh 
Area  and  Southern  New  England 
Regulated  Mesh  Area.  A  vessel  may  not 
fish  in  these  areas  unless  it  is  fishing 
under  a  multispecies  or  scallop  days-at- 
sea  allocation,  is  fishing  with  exempted 
gear,  is  fishing  under  the  handgear  or 
party/charter  permit  restrictions,  or  is 
fishing  in  an  exempted  fishery-. 

The  procedure  for  adding,  deleting,  or 
modif\-ing  exempted  fisheries  is  found 
in  50  CFR  648.80.  Additions,  deletions, 
or  modifications  to  the  list  of  exempted 
fisheries  may  be  authorized  bv  the 
Administrator,  Northeast  Region.  NMFS 
(Regional  Administrator)  after 
consultation  with  the  New  England 
Fishery  Management  Council  (Council). 
if  the  Regional  Administrator 
determines,  based  on  available  data  or 
information,  that  the  percentage  of 
regulated  species,  caught  as  bycatch  is. 
or  can  be  reduced  to.  less  than  5  percent 
by  weight  of  the  total  catch  and  that 
such  exemption  will  not  jeopardize  the 
fishing  mortality  objectives  of  the  FMP. 

In  August  1996,  the  Regional 
Administrator  received  a  request  from 
the  Council  to  add  herring  to  the  list  of 
species  that  may  be  fished  for. 
possessed  on  board  or  landed  incidental 
to  whiting  in  the  existing  Cultivator 
Shoal  Whiting  Fishery-  Exemption  Area. 
This  request  consists  of  adding  herring 
as  incidental  catch  to  the  list  of 
approved  species  that  can  be  retained 
under  the  constraints  of  that  program. 
Several  members  of  the  industrv-  have 
spoken  in  support  of  this  request  stating 
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that  it  would  provide  economic  relief. 
while  reducing  the  incidence  of 
regulatory  discards  for  vessels  fishing  in 
the  Cultivator  Shoal  Whiting  Fishery- 
Exemption  .Area. 

Based  on  the  analysis  of  the  available 
data  regarding  regulated  species  bycatch 
for  the  gear,  area,  and  time  periods 
specified  for  the  Cultivator  Shoal 
Whiting  Fishery  Exemption  Area,  and 
for  anv  other  relevant  factors,  the 
Regional  Administrator  has  determined 
that  the  request  to  add  herring  to  the  list 
of  species  that  may  be  retained 
incidental  to  whiting  in  the  Cultivator 
Shoal  Whitmg  Fishery  Exemption  Area 
meets  the  exemption  requirements 
specified  in  t?  64H.H0(a)(7). 

This  rule  allows  vessels  fishing  in  the 
existing  Cultivator  Shoal  Whiting 
Fisherv  Exemption  Area  under  the 
exemption  to  retain  an  incidental  catch 
of  herring,  in  addition  to  an  incidental 
catch  of  the  species  already  listed  in 
§648.8tJ(a)(4)(il(A).  Ba.sed  on  the 
analysis,  a  directed  bottom  trawl  fishery 
is  not  likely  to  occur,  and.  thus,  no 
catch  limits  on  the  amount  of  herring  to 
be  retained  are  imposed  by  this  rule. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA).  finds  there  is 
good  cause  to  waive  prior  notice  and 
opportunity  for  comment  under  5  U.S.C. 
553(bUB).  Provisions  under  the  FMP 
give  the  Regional  Administrator 
authoritv  to  add.  delete,  or  modify 
exempted  fisheries  based  on  the 
percentage  of  regulated  species  caught. 
Public;  meetings  held  by  the  Council  to 
discuss  this  modification  to  the 
Caltivator  Shoal  Whiting  Fishery 
Exemption  Area,  provided  prior  notice 
and  opportunity  for  public  comment  to 
be  made  and  considered,  making 
additional  opportunity  for  public 
comment  unnecessary. 

The  AA  also  waives  the  30-day  delay 
in  effectiveness  of  this  regulation  under 
5  U.S.C.  5.53(d)(1)  because  this  rule 
relieves  a  restriction. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to.  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  complv  with,  a 
collec;tion  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  0MB  control  number. 

This  rule  restates  an  information 
collection  requirement  subject  to  the 
PR.A.  that  has  been  approved  by  the 
OMB  under  control  number  0648-0202. 
The  estimated  response  time  for  a 
request  for  a  Cultivator  Shoal  Whiting 
Fishery  Certificate  is  estimated  to  take  2 
minutes  per  call. 


This  estimated  response  time  includes 
the  time  needed  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
NMFS  and  to  OMB  (see  ADDRESSES). 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  30  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  24,  1998. 

Rolland  A.  Schmitlen, 

Assistant  Administrator  for  Fisheries, 
\ational  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  648  is  amended 

as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.80,  paragraph  (a)(4)(i)(A)  is 
revised  as  follows: 

§  648.80    Regulated  mesh  areas  and 
restrictions  on  gear  and  methods  of  fishing. 


(a)  *  *  * 

(4)*  *  * 

(i)  *  *  • 

(A)  A  vessel  fishing  in  the  Cultivator 
Shoal  Whiting  Fishery  Exemption  Area 
under  this  exemption  must  have  a  letter 
of  authorization  issued  by  the  Regional 
Administrator  on  board  and  may  not 
fish  for,  possess  on  board,  or  land  any 
species  of  fish  other  than  whiting, 
except  for  the  following,  with  the 
restrictions  noted,  as  allowable 
incidental  species:  Herring;  longhorn 
sculpin;  squid;  butterfish;  mackerel; 
monkfish  and  monkfish  parts,  dogfish, 
and  red  hake — up  to  10  percent  each,  by 
weight,  of  all  other  species  on  board; 
and  American  lobster — up  to  10  percent 
by  weight  of  all  other  species  on  board 
or  200  lobsters,  whichever  is  less. 
*         «         •         «         * 

|FR  Doc.  98-23169  Filed  8-25-98;  12:52  pm) 
BILLING  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  971229312-7312-01;  I.D. 
C81498B] 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Cumulative  Limit 
Period  Changes 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Fishing  restrictions;  request  for 

comments. 

SUMMARY:  NMFS  announces  a  change 
from  2-month  cumulative  trip  limits  to 
1-month  cumulative  trip  limits  for  all 
groundfish  species  caught  in  the  limited 
entry  fisheries,  except  for  sablefish 
caught  with  fixed  gear,  beginning 
September  1,  1998.  This  change,  which 
is  authorized  by  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP).  is  intended  to  allow  more 
flexible  inseason  management  during 
the  final  months  of  the  year. 

DATES:  Effective  0001  hours  local  time 
(l.t.)  September  1,  1998;  except  effective 
0001  hours  l.t.  September  16,  1998  for 
vessels  operating  in  the  "B"  platoon. 
These  changes  remain  in  effect,  unless 
modified,  superseded,  or  rescinded, 
until  the  effective  date  of  the  1999 
annual  specifications  and  management 
measures  for  the  Pacific  Coast 
groundfish  fishery,  which  will  be 
•published  in  the  Federal  Register. 
Comments  will  be  accepted  through 
September  14,  1998. 

ADDRESSES:  Submit  comments  to 
William  Stelle,  Jr.,  Administrator. 
Northwest  Region  (Regional 
Administrator),  NMFS,  7600  Sand  Point 
Way  NE..  Bldg.  1,  Seattle  WA  98115- 
0070;  or  William  Hogarth, 
Administrator,  Southwest  Region. 
NMFS,  501  West  Ocean  Blvd.,  Suite 
4200.  Long  Beach,  CA  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  King  or  Yvonne  deReynier, 
Northwest  Region.  NMFS.  206-526- 
6140;  or  Svein  Fougner,  Southwest 
Region,  NMFS.  562-980-4000. 
SUPPLEMENTARY  INFORMATION:  The 
following  change  to  current 
management  measures  was 
recommended  by  the  Pacific  Fishery 
Management  Council  (Council)  at  its 
June  23-26,  1998,  meeting  in  Seattle, 
WA,  in  consultation  with  the  States  of 
Washington,  Oregon,  and  California. 
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The  Council  meetings  in  September 
and  November  1998  occur  just  after  the 
beginning  of  2-month  cumulative  trip 
limit  periods,  making  it  impossible  to 
implement  inseason  changes  at  the 
beginning  of  those  periods.  To  resolve 
this  problem,  the  Council  recommended 
resuming  1-month  cumulative  trip 
limits  on  September  1,  which  means 
that  the  60-percent  cumulative  monthly 
limits  within  the  current  2-month 
cumulative  limits  will  become  obsolete. 
By  changing  from  2-month  cumulative 
periods  to  1-month  periods,  the  Council 
will  have  more  flexibility  at  its 
September  and  November  Council 
meetings  to  alter  trip  limits  for  managed 
species  to  ensure  that  the  fishery  is 
harvesting  throughout  the  year  without 
exceeding  the  harvest  guidelines  of 
those  species. 

NMFS  has  discovered  that  the 
recreational  bag  limit  for  bocaccio 
caught  off  California  was  inadvertently 
omitted  in  the  management  measures. 
The  recreational  management  measures 
are  revised  to  reflect  that  the  actual  bag 
limit  is  15  rockfish  per  day,  of  which  no 
more  than  3  may  be  bocaccio. 

NNfFS  Action 

For  the  reasons  stated  here.  NMFS 
concurs  with  the  Council's 
recommendations  and  aimounces  the 
following  changes  to  the  1998  annual 
management  measures  (63  FR  419. 
January  6.  1998.  as  amended  at  63  FR 
24970,  May  6.  1998.  and  63  FR  36612. 
July  7,  1998). 

1.  In  Section  IV..  paragraph  B.  Limited 
Entry  Fishery,  is  amended  by  removing 
paragraphs  (2)(d)  and  (4)(c)(iii]  and 
revising  paragraphs  (1).  (2)(b).  (2)(c).  (3). 
(4)(c)(i).  (4)(c)(ii).  and  (6)(a)  to  read  as 
follows; 
***** 

B.  Limited  Entry  Fishery 

(1)  Widow  Rockfish  (commonly  called 
brownies).  The  cumulative  trip  limit  for 
widow  rockfish  is  15,000  lb  (6.804  kg) 
per  vessel  per  month. 

(2)  *  •  * 
***** 

fb)  Cumulative  trip  limits.  The 
coastwide  cumulative  trip  hmit  for  the 
Sebastes  complex  is  20.000  lb  (9,072  kg) 
per  vessel  per  month.  Within  the 
cumulative  trip  Hmit  for  the  Sebastes 
complex,  no  more  than  6.500  lb  (2.948 
kg)  may  be  yeltowtail  rockfish  taken  and 
retained  north  of  Cape  Mendocino;  no 
more  than  1.000  lb  (454  kg)  may  be 
bocaccio  taken  and  retained  south  of 
Cape  Mendocino;  and  no  more  than 
7.500  lb  (3.402  kg)  may  be  canary 
rockfish. 

(c)  For  operating  in  areas  with 
different  trip  limits  for  the  same  species, 
see  paragraph  IV.A.(12)  above. 


(3)  POP.  The  cumulative  trip  limit  for 
POP  is  4.000  lb  (1.814  kg)  per  vessel  per 
month. 

(4)  *  *  * 


(c)  *  •  * 

(i)  The  monthly  cumulative  trip  limits 
for  species  in  the  Dover  sole, 
thornyheads,  and  trawl-caught  sablefish 
complex  are:  for  Dover  sole,  1 1 ,000  lb 
(4,990  kg);  for  longspine  thornvheads, 
6.000  lb  (2,722  kg);  for  shortsp'ine 
thornyheads,  2,500  lb  (1,134  kg);  for 
trawl-caught  sablefish,  3,000  lb  f  1,361 
kg).' 

(ii)  In  any  trip,  no  more  than  500  lb 
(227  kg)  may  be  trawl-caught  sablefish 
smaller  than  22  inches  (56  cm)  total 
length.  (See  paragraph  IV. A. (6) 
regarding  length  measurement.) 
*         *         *         *         » 

(6)  Lingcod. 

(a)  Trip  limits.  The  cumulative  trip 
limit  for  lingcod  is  500  lb  (227  kg)  per 
vessel  per  month.  No  lingcod  may  be 
smaller  than  24  inches  (61  cm)  total 
length,  except  for  a  100-lb  (45-kg)  trip 
limit  for  trawl-caught  lingcod  smaller 
than  24  inches  (61  cm).  Length 
measurement  is  explained  at  paragraph 
IV.A.(6). 
***** 

2.  In  Section  IV.,  paragraph  C.  Trip 
Limits  in  the  Open  Access  Fishery  is 
amended  by  revising  the  first  5 
sentences  of  the  introductory  text  of 
paragraph  C,  revising  paragraphs  (l)(d). 
(l)(e)(i).  (l)(e)(ii)(A).  removing 
paragraph  (3)(a),  redesignating 
paragraph  (3)(b)  as  paragraph  (3). 
revising  newly  designated  paragraph  (3), 
and  revising  paragraph  (4)  to  read  as 
follows: 
***** 

C.  Trip  Limits  in  the  Open  Access 
Fishery 

Open  access  gear  is  used  to  take  and 
retain  groundfish  ft-om  a  vessel  that  does 
not  have  a  valid  limited  entry  permit  for 
the  Pacific  coast  groundfish  fishery  with 
an  endorsement  for  the  gear  used  to 
harvest  the  groundfish.  This  includes 
longline.  trap,  pot,  hook-and-line  (fixed 
or  mobile),  set  net  (south  38°  N.  lat. 
only),  and  exempted  trawl  gear  (trawls 
used  to  target  non-groundfish  species: 
pink  shrimp  or  prawns,  and.  south  of  Pt. 
Arena.  CA  (38°57'30"  N.  lat.).  California 
halibut  or  sea  cucumbers).  Unless 
otherwise  specified,  a  vessel  operating 
in  the  open  access  fishery  is  subject  to. 
and  must  not  exceed  any  trip  limit, 
frequency  hmit.  and/or  size  limit  for  the 
open  access  fishery  or  for  the  limited 
entry  fishery  for  the  same  area.  Fish 
harvested  under  the  limited  entry  limits 
also  count  toward  the  open  access  limits 
for  rockfish  or  groundfish  as  applicable. 


For  purposes  of  this  paragraph, 

exempted  trawl  gear  (trawl  gear  that  is 

used  to  harvest  shrimp,  prawns, 

California  hafibut  or  sea  cucumbers  as 

provided  in  this  paragraph  C.)  may  not 

exceed  any  limit  for  the  limited  eritr\' 

trawl  fisher>',  unless  otherwise 

specified.  *  *  * 
(D*  .  * 

***** 

(d)  POP.  The  monthly  cumulative 
limit  for  POP  is  4,000  lb  (1.814  kg),  (el 

*     *     * 

(i)  Yellov^tail  rockfish.  The  monthly 
cumulative  limit  for  vellowtail  rockfish 
is  6,500  lb  (2,948  kg)north  of  Cape 
Mendocino. 

(ii)  Bocaccio. 

(A)  All  open  access  gear  except 
setnets  or  trammel  nets.  For  all  open 
access  gear  except  setnets  or  trammel 
nets,  the 

monthly  limit  for  bocaccio  is  1.000  lb 
(454  kg)  south  of  Cape  Mendocino,  of 
which  no  more  than  500  lb  (227  kg)  per 
trip  may  be  taken  and  retained  with 
hook-and-line  or  pot  gear. 
•         *         •         «         * 

(3)  Lingcod.  Lingcod  may  not  be  taken 
and  retained,  possessed,  or  landed  by 
any  open  access  gear,  including 
exempted  trawl  gear,  coastwide. 

(4)  Dover  sole.  The  monthly  trip  limit 
for  Dover  sole  is  11,000  lb  (4.990  kg), 
and  applies  to  all  open  access  gear. 
***** 

3.  In  Section  IV.,  paragraph  D. 
Recreational  Fishery,  is  amended  by 
revising  paragraph  (1)  to  read  as  follows: 

***** 

D.  Recreational  Fishery 

(1)  California.  The  bag  limits  for  each 
person  engaged  in  recreational  fishing 
seaward  of  the  State  of  California  are:  3 
lingcod  per  day.  which  may  be  no 
smaller  than  24  inches  (61  cm)  total 
length;  and  15  rockfish  per  day.  of 
which  no  more  than  3  may  be  bocaccio. 
Multi-day  limits  are  authorized  by  a 
valid  permit  issued  by  the  State  of 
California  and  must  not  exceed  the  daily 
limit  multiplied  by  the  number  of  days 
in  the  fishing  trip. 
***** 

Classification 

These  actions  are  authorized  by  the 
regulations  implementing  the  FMP.  The 
determination  to  take  these  actions  is 
based  on  the  most  recent  data  available 
Because  of  the  need  for  immediate 
action  to  implement  these  changes  by 
September  1.  1998.  and  because  the 
pubhc  had  an  opportunity  to  comment 
on  the  action  at  the  June  1998  Council 
meeting.  NMFS  has  determined  that 
good  cause  exists  for  this  document  to 
be  published  without  affording  a  prior 
opportunity  for  public  comment  or  a  30- 
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day  delayed  effectiveness  period.  These 
actions  are  taken  under  the  authority  of 
50  CFR  660.323(b)(1)  and  are  exempt 
from  review  under  Executive  Order 
12866. 

Authority:  16  L'.S.C.  1801  et  seq. 

Dated:  August  24.  1998. 
Bruce  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  Xational  Marine  Fisheries  Senice. 
|FR  Doc.  98-23180  Filed  8-27-98;  8:45  ami 
BILLING  CODE  3510-22-f 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  tfie  proposed 
issuance  of  mles  and  regulations.  The 
ixirpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1260 

[No.  LS-4&-002] 

Beef  Promotion  and  Research; 
Reapportionment 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
adjust  representation  on  the  Cattlemen's 
Beef  Promotion  and  Research  Board 
(Board),  established  under  the  Beef 
Promotion  and  Research  Act  (Act)  of 
1985,  to  reflect  changes  in  cattle 
inventories  and  cattle  and  beef  imports 
that  have  occurred  since  the  most  recent 
Board  reapportionment  rule  became 
effective  in  1996.  These  adjustments  cire 
required  by  the  Beef  Promotion  and 
Research  Order  (Order)  and  would 
result  in  a  decrease  in  Board 
membership  from  111  to  110,  effective 
with  the  Secretary's  appointments  for 
terms  beginning  early  in  the  year  2000. 
DATES:  Comments  must  be  received  by 
October  27, 1998. 
ADDRESSES:  Send  two  copies  of 
comments  to  Ralph  L.  Tapp,  Chief; 
Marketing  Programs  Branch,  STOP 
0251;  Livestock  and  Seed  Program; 
Agricultural  Marketing  Service  (AMS), 
USDA,  Room  2606-S;  P.O.  Box  96456; 
Washington,  DC  20090-6456. 
Comments  will  be  available  for  public 
inspection  during  regular  business 
hours  at  the  above  office  in  Room  2606- 
South  Building,  14th  and  Independence 
Avenue,  SW.,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch,  on  202/720-1115. 
SUPPLEMENTARY  INFORMATION: 

Executive  Orders  12866  and  12778  and 
the  Regulatory  Flexibility  Act 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 


conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  Section  11  of  the 
Act  provides  that  nothing  in  the  Act 
may  be  construed  to  preempt  or 
supersede  any  other  program  relating  to 
beef  promotion  organized  and  operated 
under  the  laws  of  the  United  States  or 
any  State.  There  are  no  administrative 
proceedings  that  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA) 
(5  United  States  Code  (U.S.C.)  601  et 
seq.).  The  Administrator  of  AMS  has 
considered  the  economic  effect  of  this 
action  on  small  entities  and  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities..The  purpose  of  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
unduly  burdened. 

In  the  January  30,  1998,  issue  of 
"Cattle,"  the  Department's  National 
Agricultural  Statistics  Service  (NASS) 
estimates  that  in  1997  the  niunber  of 
cattle  operations  in  the  United  States 
totaled  about  1.17  million.  The  majority 
of  these  operations  subject  to  the  Order 
are  considered  small  businesses  under 
the  criteria  established  by  the  Small 
Business  Administration. 

The  proposed  rule  imposes  no  new 
burden  on  the  industry.  It  only  adjusts 
representation  on  the  Board  to  reflect 
changes  in  domestic  cattle  inventory 
and  cattle  and  beef  ijnports.  This  action 
would  adjust  representation  on  the 
Board,  established  under  the  Act.  The 
adjustments  are  required  by  the  Order 
and  would  result  in  a  decrease  in  Board 
membership  from  111  to  110. 

The  Board  was  initially  appointed 
August  4,  1986,  pursuant  to  the 
provisions  of  the  Act  (7  U.S.C.  2901  et 
seq.)  and  the  Order  issued  thereunder  (7 
CFR  1260.101  et  seq.).  Domestic 
representation  on  the  Board  is  based  on 
cattle  inventory  numbers,  and  importer 
representation  is  based  on  the 
conversion  of  the  volume  of  imported 
cattle,  beef,  or  beef  products  into  live 
animal  equivalencies. 

Section  1260.141(b)  of  the  Order 
provides  that  the  Board  shall  be 


composed  of  cattle  producers  and 
importers  appointed  by  the  Secretary 
from  nominations  submitted  by  certified 
producer  organizations.  A  producer  may 
only  be  nominated  to  represent  the  unit 
in  which  that  producer  is  a  resident. 

Section  1260.141(c)  of  the  Order 
provides  that  at  least  every  3  years  and 
not  more  than  every  2  years,  the  Board 
shall  review  the  geographic  distribution 
of  cattle  inventories  throughout  the 
United  States  and  the  volume  of 
imported  cattle,  beef,  and  beef  products 
and,  if  warranted,  shall  reapportion 
units  and/ or  modify  the  number  of 
Board  members  from  units  in  order  to 
reflect  the  geographic  distribution  of 
cattle  production  volume  in  the  United 
States  and  the  volume  of  cattle,  beef,  or 
beef  products  imported  into  the  United 
States. 

Section  1260.141(d)  of  the  Order 
authorizes  the  Board  to  recommend  to 
the  Secretary  modifications  in  the 
number  of  cattle  per  unit  necessary  for 
representation  on  the  Board. 

Section  1260.141(e)(1)  provides  that 
each  geographic  unit  or  State  that 
includes  a  total  cattle  inventory  equal  to 
or  greater  than  500,000  head  of  cattle 
shall  be  entitled  to  one  representative 
on  the  Board.  Section  1260.141(e)(2) 
provides  that  States  that  do  not  have 
total  cattle  inventories  equal  to  or 
greater  than  500,000  head  shall  be 
grouped,  to  the  extent  practicable,  into 
geographically-contiguous  units,  each  of 
which  have  a  combined  total  inventory 
of  not  less  than  500,000  head.  Such 
grouped  units  are  entitled  to  at  least  one 
representative  on  the  Board.  Each  unit 
that  has  an  additional  one  million  head 
of  cattle  within  a  unit  qualifies  for 
additional  representation  on  the  Board 
as  provided  in  §  1260.141(e)(4).  As 
provided  in  §  1260.141(e)(3),  importers 
are  represented  by  a  single  unit,  with 
the  number  of  Board  members  based  on 
a  conversion  of  the  total  volume  of 
imported  cattle,  beef,  or  beef  products 
into  live  animal  equivalencies. 

The  initial  Board  appointed  in  1985 
was  composed  of  113  members. 
Reapportionment  based  on  a  3-year 
average  of  cattle  inventory  numbers  and 
import  data,  reduced  the  Board  to  1 11 
members  in  1990  and  107  members  in 
1993  before  the  Board  was  increased  to 
111  members  with  appointments  for 
terms  effective  early  in  1997. 

The  current  Board  representation  by 
States  or  units  has  been  based  on  an 
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average  of  the  January  1,  1993,  1994, 
and  1995  inventory  of  cattle  in  the 
various  States  as  reported  by  NASS  of 
the  Department.  Importer  representation 
has  been  based  on  a  combined  total 
average  of  the  1992,  1993,  and  1994  live 
cattle  imports  as  published  by  the 
Foreign  Agricultural  Service  (FAS)  of 
the  Department  and  the  average  of  the 
1992,  1993,  and  1994  live  animal 
equivalents  for  imported  beef  products. 
Recommendations  concerning  Board 
reapportionment  were  approved  by  the 
Board  at  its  July  19,  1998.  meeting.  In 
considering  reapportionment,  the  Board 
reviewed  cattle  inventories  as  well  as 
cattle,  beef,  and  beef  product  import 
data  for  the  period  January  1,  1995,  to 
January  1.  1998.  The  Board 
recommended  that  a  3-year  average  of 
cattle  inventories  and  import  numbers 
should  be  continued.  The  Board 
determined  that  an  average  of  the 
Januar>-  1,  1996,  1997,  and  1998 
Department  cattle  inventory  numbers 


would  best  reflect  the  number  of  cattle 
in  each  State  or  unit  since  publication 
of  the  1996  reapportionment  rule. 

The  Board  reviewed  the  March  1998 
FAS  circular,  "U.S.  Trade  and 
Prospects,  Dairy,  Livestock,  and 
Poultry',"  to  determine  proper  importer 
representation.  The  Board 
recommended  the  use  of  a  combined 
total  of  the  average  of  the  1995,  1996, 
and  1997  cattle  impart  data  and  the 
average  of  the  1995,  1996,  and  1997  live 
animal  equivalents  for  imported  beef 
products.  The  method  used  to  calculate 
the  total  number  of  live  cattle 
equivalents  was  the  same  as  that  used 
in  the  previous  reapportionment  of  the 
Board.  The  recommendation  for 
importer  representation  is  based  on  the 
most  recent  3-year  average  of  data 
available  to  the  Bo£u-d  at  its  July  19, 
1998,  meeting  to  be  consistent  with  the 
procedures  used  for  domestic 
representation. 


The  Board's  recommended 
reapportionment  plan  would  decrease 
the  number  of  representatives  on  the 
Board  from  111  to  110.  Two  States  and 
one  unit — Missouri,  Texas,  and  the 
Northwest  unit — lose  one  member  each; 
two  States — Kansas  and  Nebraska — gain 
one  member  each.  The  Board  also 
recommends  that  the  two  member 
Western  unit,  composed  of  Nevada  and 
Oregon  which  was  formed  in  the  most 
recent  reapportionment  because  Nevada 
did  not  have  sufficient  cattle  inventory 
to  qualify  independently  for  a  position 
on  the  Board,  be  dissolved.  Since 
Nevada  and  Oregon  each  qualify  for  a 
Board  member  based  on  the  1996-98 
inventory  numbers,  the  Board 
recommends  that  Nevada  and  Oregon 
again  be  listed  separately  with  one 
member  each.  The  States  and  units 
affected  by  the  reapportionment  plan 
and  the  current  and  revised  member 
representation  per  unit  are  as  follows: 


States 

Current  rep- 
resentation 

Proposed  rep- 
resentation 

1.  Kansas 

6 
5 
6 
15 
2 
2 
0 
0 

7 
4 
7 
14 
1 
0 
1 

2.  Missouri  

3.  Nebraska 

4.  Texas  

5.  Norttiwest  unit  

6.  Western  unit 

7.  Nevada 

8.  Oregon  

1 

The  1998  nomination  and 
appointment  process  was  in  progress 
while  the  Board  was  developing  its 
recommendations.  Thus,  the  Board 
reapportionment  as  proposed  by  this 
rulemaking  would  be  effective,  if 
adopted,  with  1999  nominations  and 
appointments  which  will  be  effective 
early  in  the  year  2000. 

List  of  Subjects  in  7  CFR  Part  1260 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 


research.  Imports,  Marketing  agreement. 
Meat  and  meat  products.  Reporting  and 
recordkeeping  requirements. 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  7  CFR  part  1260  be 
amended  as  follows: 

PART  1260— BEEF  PROMOTION  AND 
RESEARCH 

1.  The  authority  citation  for  7  CFR 
part  1260  continues  to  read  as  follows: 
Authority:  7  U.S.C.  2901  et  seq. 

Cattle  and  Calves  ^ 


2.  In  §  1260.141,  paragraph  (a)  and  the 
table  immediately  following  it,  are 
revised  to  read  as  follows: 

§  1 260. 1 41    Membership  of  Board. 

(a)  Beginning  with  the  1999  Board 
nominations  and  the  associated 
appointments  effective  early  in  the  year 
2000.  the  United  States  shall  be  divided 
into  40  geographical  units  and  one  unit 
representing  importers,  and  the  number 
of  Board  members  from  each  unit  shall 
be  as  follows: 


State/unit 

1.  Alabama 

2.  Arizona 

3.  Arkansas  

4.  California  

5.  Colorado 

6.  Florida  

7.  Georgia  

8.  Idaho  

9.  Illinois  

10.  Indiana  

1 1 .  Iowa 

12.  Kansas  

13.  Kentucky  .,.,.[. 

14.  Louisiana 


(1,000  head) 


1,627 
810 
1,870 
4,600 
3,117 
1,937 
1,497 
1,763 
1,720 
1.103 
3,867 
6.550 
2,550 
1,010 


Directors 


2 
1 
2 
« 
3 
2 
1 
2 
2 
1 
4 
7 
3 
1 
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Cattle  and  Calves  ^—Continued 


State/unit 

15.  Michigan  

16.  Minnesota , 

17.  Mississippi  

18.  Missouri  

19.  Montana  

20.  Nebraska 

21.  Nevada 

22.  New  Mexico  

23.  New  York  

24.  North  Carolina 

25.  North  Dakota  

26.  Ohio 

27.  Oklahorria 

28.  Oregon  

29.  Pennsylvania  

30.  South  Carolina  

31.  South  Dakota  

32.  Tennessee 

33.  Texas  

34.  Utah 

35.  Virginia  

36.  Wisconsin  

37.  Wyoming  

38.  Northwest  

Alaska  

Hawaii  

Washington 

Total  

39.  Northeast 

Connecticut  

Delaware  

Maine  

Massachusetts  

New  Hampshire  

New  Jersey  

Rhode  Island 

Vermont „ 

Total  

40.  Mid-Atlantic  

District  of  Columbia 

Maryland  

West  Virginia  

Total  

41.  Importer  2 

'  1996,  1997,  and  1998  average  of  January  1  cattle  inventory  data. 
^  1995,  1996,  and  1997  average  of  annual  import  data. 


(1,000  head) 

Directors 

1.133 

- 

2,767 

3 

1,343 

1 

4,450 

4 

2,683 

3 

6,517 

7 

510 

1 

1,480 

1 

1,527 

2 

1,160 

1 

1.857 

2 

1,483 

1 

5,467 

5 

1,440 

1 

1,770 

2 

517 

1 

3,733 

4 

2,460 

2 

14,467 

14 

903 

1 

1,797 

2 

3,700 

4 

1,477 

1 

1 

11 

167 
1.230 

1,408 

1 

70 

29 

113 
63 
41 
68 

7 
302 

693 

1 

0 
275 
447 

722 
6535 

7 

Dated:  August  24,  1998. 
Barry  L.  Carpenter, 

Deputy  Administrator,  Livestock  and  Seed 

Program. 

[FR  Doc.  98-23227  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1260 
[No.  LS-98-005] 

Amendment  to  the  Beef  Promotion  and 
Research  Rules  and  Regulations 

agency:  Agricultural  Marketing  Ser\ice, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  Beef  Promotion  and  Research 
Rules  and  Regulations  (Rules  and 
Regulations)  established  under  the  Beef 
Promotion  and  Research  Act  of  1985 


(Act)  to  clarify  requirements  for 
documenting  cattle  sales  transactions 
for  which  no  assessments  are  due.  This 
amendment  would  specifically  require 
the  timely  filing  of  Statement  of 
Certification  of  Non-Producer  Status 
forms  to  obtain  exemption  from 
assessment. 

DATES:  Written  comments  must  be 
received  by  October  27,  1998 
ADDRESSES:  Send  two  copies  of 
comments  to  Ralph  L.  Tapp.  Chief. 
Marketing  Programs  Branch.  STOP 
0251:  Livestock  and  Seed  Program. 
Agricultural  Marketing  Service  (.AMSl. 
USDA,  Room.  2606-S:  P  O.  Box  9645B, 
Washington,  D.C.  20C)90-64.^6, 
Comments  received  may  be  inspected  at 
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this  location  between  8:00  a.m.  and  4:30 
p  m..  Monday  through  Friday,  except 
holidays.  State  that  voiir  comments  refer 
to  Docket  No.  LS-i^H-OOS. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp.  202/720-11  ir,. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866  and  12988  and 
Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  It  is  not  intended  to 
have  a  retroactive  effect.  Section  11  of 
the  Act  provides  that  nothing  in  the  Act 
may  be  construed  to  preempt  or 
supersede  any  other  program  relating  to 
beef  promotion  organized  and  operated 
under  the  laws  of  the  United  States  or 
any  State.  There  are  no  administrative 
proceedings  that  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory-  Flexibilitv  Act  (RFA)  (5 
United  States" Code  (U.S.C.)  601  et  seq.). 
The  Administrator  of  AMS  has 
considered  the  economic  effect  of  this 
action  on  small  entities  and  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities.  The  purpose  of  RFA  is 
to  fit  regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
unduly  burdened. 

In  the  January  30,  1998,  issue  of 
"Cattle,"  the  Department  of 
Agriculture's  (USDA)  National 
Agricultural  Statistics  Service  estimates 
that  in  1997  the  number  of  cattle 
operations  in  the  United  States  totaled 
about  1.17  million.  The  majority  of 
these  operations  subject  to  the  Order  are 
considered  small  businesses  under  the 
criteria  established  by  the  Small 
Business  Administration. 

The  proposed  rule  imposes  no  new 
burden  on  the  industry  as  it  merely 
clarifies  the  timing  for  filing  of  the 
Statement  of  Certification  of  Non- 
Producer  Status  forms  when  no 
assessment  is  due  on  cattle  sales 
transactions.  The  regulations  currently 
provide  for  certification  of  non-producer 
status  for  certain  transactions.  This 
action  would  merely  specify  the  time  of 
filing  of  the  Statement  of  Certification  of 
Non-Producer  Status  forms  in  order  to 
obtain  an  exemption  from  assessments. 
In  compliance  with  OMB  regulations 
[S  CFR  Part  1320]  which  implements  the 
Paperwork  Reduction  Act(PRA)  [44 


U.S.C.  3501  et  seq.\.  the  information 
collection  requirements  contained  in 
this  proposed  rule  have  been  previously 
approved  by  OMB  and  were  assigned 
O.MB  control  number  0581-0093. 

This  proposed  rule  would  amend  the 
rules  and  regulations  published  in  the 
Federal  Register  on  February  26,  1988 
(53  FR  5749).  These  regulations  further 
define  the  requirements  of  the  Beef 
Promotion  and  Research  Order  (Order) 
under  the  Act. 

Background  and  Proposed  Change 

The  Act  approved  December  23,  1985, 
authorizes  the  establishment  cf  a 
national  beef  promotion  and  research 
program.  The  final  Order  establishing  a 
beef  promotion  and  research  program 
was  published  in  the  Federal  Register 
on  July  18.  1986,  (51  FR  21632)  and 
assessments  began  on  October  1,  1986. 
The  program  is  administered  by  the 
Cattlemen's  Beef  Promotion  and 
Research  Board  (Board)  which  is 
composed  of  111  cattle  producers  and 
importers.  The  program  is  funded  by  a 
Sl-per-head  assessment  on  producer 
marketings  of  cattle  in  the  United  States 
and  an  equivalent  amount  on  imported 
cattle,  beef,  and  beef  products.  In  45 
States,  Qualified  State  Beef  Councils 
(QSBC)  receive  assessments  remitted 
under  the  program.  They  retain  up  to 
half  for  State-directed  programs,  and 
remit  the  remainder  to  the  Board.  The 
Board  receives  all  import  assessments 
and  all  producer  assessments  in  five 
States  with  relatively  small  cattle 
numbers  which  do  not  have  QSBCs. 

The  domestic  assessment,  due  each 
time  cattle  are  sold  by  a  producer,  is 
collected  by  the  buyer  or  "collecting 
person"  for  remittance  to  the  Board  or 
QSBC.  The  term  "producer"  is  defined 
as  follows:  "means  any  person  who 
owns  or  acquires  ownership  of  cattle; 
provided,  however,  that  a  person  shall 
not  be  considered  a  producer  within  the 
meaning  of  this  subpart  if  (a)  the 
person's  only  share  in  the  proceeds  of 
a  sale  of  cattle  or  beef  is  a  sales 
commission,  handling  fee,  or  other 
service  fee;  or  (b)  the  person  (1) 
acquired  ownership  of  cattle  to  facilitate 
the  transfer  of  ownership  of  such  cattle 
from  the  seller  to  a  third  party,  (2) 
resold  such  cattle  no  later  than  ten  (10) 
days  from  the  date  on  which  the  person 
acquired  ownership,  and  (3)  certified,  as 
required  by  regulations  prescribed  by 
the  Board  and  approved  by  the 
Secretary,  that  the  requirements  of  this 
provision  have  been  satisfied." 

When  cattle  are  sold  within  10  days 
of  purchase  by  a  person  who  is  not  a 
producer  under  the  above  definition,  the 
collecting  person  is  not  required  to 
collect  the  $1  assessment  from  the 


pprson  (seller),  if  the  seller  provides  the 
collecting  person  with  a  Statement  of 
Certification  of  Non-Producer  Status  on 
a  form  approved  by  the  Board  and  the 
Secretary.  The  person  claiming  non- 
producer  status  must  submit  to  the 
collecting  person  a  Statement  of 
Certification  of  Non-Producer  Status  "at 
the  time  of  sale"  in  lieu  of  paying  the 
assessment.  Although,  the  majority  of 
non-producers  provide  collecting 
persons  with  a  Statement  of 
Certification  of  Non-Producer  Status  "at 
the  time  of  sale,"  the  Rules  and 
Regulations  do  not  specify  when  the 
Statement  of  Certification  of  Non- 
Producer  Status  form  is  due.  Board 
audits  of  accounting  records  of 
collecting  persons  have  revealed 
transactions  in  which  neither  the  $1 
assessment,  nor  the  Statement  of 
Certification  of  Non-Producer  Status 
required  in  lieu  of  the  assessment,  was 
obtained  "at  the  time  of  sale"  by  the 
collecting  person. 

To  make  it  clear  that  the  Statement  of 
Certification  of  Non-Producer  Status 
form  must  be  filed  with  the  collecting 
person  in  a  timely  manner,  this 
proposed  rule  would  amend 
§  1260.314(b)  of  the  Rules  and 
Regulations  to  read  as  follows:  "(b)  Each 
person  seeking  non-producer  status 
pursuant  to  §  1260.116  of  this  part  shall 
provide  the  collecting  person  on  a  form 
approved  by  the  Board  and  the 
Secretary  with  a  "Statement  of 
Certification  of  Non-Producer  Status"  at 
the  time  the  collecting  person  makes 
payment  to  the  seller  of  cattle,  in  lieu  of 
the  assessment  that  would  otherwise  be 
due.  If  the  collecting  person  is  a  brand 
inspector,  as  provided  for  in  §  1260.311. 
the  seller  of  cattle  must  provide  to  the 
brand  inspector  a  "Statement  of 
Certification  of  Non-Producer  Status"  at 
the  time  the  physical  brand  inspection 
is  completed  in  lieu  of  the  assessment 
that  would  otherwise  be  due."  This 
proposed  change  would  facilitate 
enforcement  of  assessment  collection  in 
the  Beef  Promotion  and  Research 
Program. 

List  of  Subjects  in  7  CFR  Part  1220 

Advertising.  Agricultural  research. 
Imports.  Marketing  agreements.  Meat 
and  meat  products.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
1260  be  amended  as  follows: 

PART  1260-BEEF  PROMOTION  AND 
RESEARCH 

1.  The  authority  citation  of  Part  1260 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2901  et  seq. 
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2.  Paragraph  Cb)  of  §  1260.314  would 
be  revised  to  read  as  follows: 

§  1260.314    Certification  of  non-producer 
status  for  certain  transactions. 

***** 

(b)  Each  person  seeking  non-producer 
status  pursuant  to  §  1260.116  of  this  part 
shall  provide  the  collecting  person  on  a 
form  approved  by  the  Board  and  the 
Secretary  with  a  "Statement  of 
Certification  of  Non-Producer  Status"  at 
the  time  the  collecting  person  makes 
payment  to  the  seller  of  cattle,  in  lieu  of 
the  assessment  that  would  otherwise  be 
due.  If  the  collecting  person  is  a  brand 
inspector,  as  provided  for  in  §  1260.311, 
the  seller  of  cattle  must  provide  to  the 
brand  inspector  a  "Statement  of 
Certification  of  Non-Producer  Status"  at 
the  time  the  physical  brand  inspection 
is  completed  in  lieu  of  the  assessment 
that  would  otherwise  be  due. 
***** 

Dated:  August  24.  1998. 
Barry  L.  Carpenter, 

Deputy  Administrator.  Livestock  and  Seed 

Program. 

[FR  Doc.  98-23229  Filed  8-27-98;  8:45  am) 

BILUNQ  CODE  3410-02-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  56,  57,  and  77 

RIN  1219-AA93 

Safety  Standards  for  Surface  Haulage 

AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Extension  of  comment  period. 

SUMMARY:  MSHA  is  extending  the 
comment  period  on  its  Advance  Notice 
of  Proposed  Rulemaking  (ANPRM) 
addressing  safety  standards  for  surface 
haulage. 

DATES:  Submit  all  comments  on  or 
before  September  28,  1998. 
ADDRESSES:  Comments  may  be 
transmitted  by  electronic  mail,  fax  or 
mail.  Comments  by  electronic  mail  must 
be  clearly  identified  as  such  and  sent  to 
this  e-mail  address: 

comments@msha.gov.  Comments  by  fax 
must  be  clearly  identified  as  such  and 
sent  to:  Mine  Safety  and  Health 
Administration,  Office  of  Standards, 
Regulations  and  Variances,  703-235- 
5551.  Send  mail  comments  to:  Mine 
Safety  and  Health  Administration, 
Office  of  Standards,  Regulations,  and 
Variances,  Room  631,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203- 
1984.  Interested  persons  are  encouraged 


to  supplement  written  comments  with 
computer  files  or  disks;  please  contact 
the  Agency  with  any  questions  about 
format. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards.  Regulations,  and  Variances; 
703-235-1910. 

SUPPLEMENTARY  INFORMATION:  On  July 
30,  1998,  MSHA  published  a  notice  in 
the  Federal  Register  (63  FR  40800) 
requesting  comments  on  its  ANPRM 
addressing  safety  standards  for  surface 
haulage.  The  comment  period  is 
scheduled  to  close  on  August  31,  1998. 
In  response  to  commenters'  requests, 
MSHA  is  extending  the  comment  period 
until  September  28,  1998.  MSHA 
believes  this  extension  will  provide 
sufficient  time  for  all  interested  parties 
to  review  and  comment  on  the  ANPRM. 

Dated;  August  24,  1998. 

J.  Davitt  McAteer. 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

[FR  Doc.  98-23224  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  4510-O-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 
tPA-123-FOR] 

Pennsylvania  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Pennsylvania  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Pennsylvania  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  (Administrative 
Record  Number  PA  837.80)  revises  the 
Pennsylvania  program  to  incorporate 
changes  made  to  address  required 
amendments  to  the  Pennsylvania 
program  that  are  identified  in  OSM's 
approval  of  Pennsylvania's  coal  refuse 
disposal  amendment  on  April  22,  1998 
(63  FR  19802).  The  amendment  is 
intended  to  revise  the  Pennsylvania 
program  to  be  consistent  with  SMCRA 
and  the  Federal  regulations. 
DATES:  Written  comments  must  be 
received  on  or  before  the  close  of 


business  on  September  28,  1998.  If 
requested,  a  public  hearing  on  the 
proposed  amendments  will  be  held  on 
September  22,  1998.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  on  or  before  the  close  of 
business  on  September  14,  1998. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Robert 
J.  Biggi,  Director.  Harrisburg  Field  Office 
at  the  address  shown  below. 

Copies  of  the  Pennsylvania  program, 
the  proposed  amendment,  a  listing  of 
any  scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requestor  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Harrisburg  Field  Office.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  unde  FOR  FURTHER  INFORMATION 
CONTACT:  Robert  J.  Biggi,  Director,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement,  Harrisburg  Field  Office, 
Harrisburg  Transportation  Center,  Third 
Floor,  Suite  3C,  4th  and  Market  Streets. 
Harrisburg.  Pennsylvania  17101, 
Telephone:  (717)  782^036. 

Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of 
Mining  and  Reclamation.  Room  209 
Executive  House,  2nd  and  Chestnut 
Streets,  P.O.  Box  8461,  Harrisburg. 
Pennsvlvania  17105—8461,  Telephone: 
(717) 787-5103. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Biggi.  Director.  Harrisburg 
Field  Office,  (717)  782-4036. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Pennsylvania 
Program 

On  July  31,  1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Pennsylvania  program.  Background 
information  on  the  Pennsylvania 
program  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the 
Pennsylvania  program  can  be  found  in 
the  July  30,  1982,  Federal  Register  (47 
FR  33050).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  938.11,  938.12,  938.15  and 
938.16. 

II.  Discussion  of  Amendment 

By  letter  dated  Sepiember  14.  1995 
(Administrative  Record  Number  PA 
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837.01),  Pennsylvania  submitted  an 
amendment  to  the  Pennsylvania 
program.  The  amending  language  is 
contained  in  Pennsylvania  House  Bill 
1075  and  was  enacted  into  Pennsylvania 
law  as  Act  1994-114.  The  amendments 
changed  Pennsylvania's  Coai  Refuse 
Disposal  Act  (ot  September  24.  1968 
(P.L.  1040.  No.  318)  and  amended  on 
October  10,  1980  (P.L,  807.  No.  154))  to 
provide  authorization  for  refuse 
disposal  in  areas  previously  affected  by 
mining  which  contain  pollutional 
discharges.  OSM  approved  the 
amendments,  with  certain  exceptions, 
on  April  22.  1998  (63  FR  19802-19821). 
The  April  22,  1998,  notice  contained 
seven  required  regulatory  program 
amendments  codified  at  30  CFR  938.16 
paragraphs  (vvv)  through  (bbbb).  On 
lune  15,  1998  (63  FR  32615-32616), 
OSM  corrected  an  inadvertent  omission 
of  a  phrase  at  30  CFR  938.16  paragraphs 
(vvv)  through  (bbbb),  concerning  the 
required  Pennsylvania  regulatory 
program  amendments  published  in  the 
April  22.  1998,  Federal  Register  notice 
at  pages  19820-19821. 

By  letter  dated  May  22,  1998 
(Administrative  Record  Number  PA 
837.72)  Pennsylvania  responded  to  the 
required  regulatory  program 
amendments  codified  at  30  CFR  938.16 
(vvv)  through  (bbbb)  by  submitting  three 
items:  (1)  Written  clarifications  relating 
to  each  of  the  required  regulatory 
program  amendments:  (2)  the  draft  text 
of  a  notice  to  be  published  in  the 
Pennsylvania  Bulletin  intended  to 
address  one  of  the  required 
amendments:  and  (3)  a  legal  opinion 
from  the  Pennsylvania  Department  of 
Environmental  Protection  (DEP)  legal 
counsel  confirming  the  DEP's  authority 
to  implement  the  necessary  change. 

By  letter  dated  July  15.  1998 
(Administrative  Record  Number  PA 
837.74)  OSM  responded  to  DEP's  May 
22,  1998,  letter  and  stated  that  the 
clarifications  can  only  be  incorporated 
into  the  approved  Pennsylvania 
program  through  formal  rulemaking. 

By  letter  dated  August  17,  1998 
(Administrative  Record  Number  (PA 
837.80)),  the  DEP  requested  that  OSM 
process  the  DEP's  May  22,  1998,  letter 
as  a  program  amendment. 

The  proposed  amendments  are  as 
follows: 

Required  amendment  codified  at  30  CFR 
^38.16(vwj 

The  meaning  of  the  term  "excess  soil  and 
related  material"  as  used  in  the  definition 
"coal  refuse  disposal  activities"  in  Section  3 
of  the  Coal  Refuse  Disposal  Control  Act 
(CRDCA)  is  clarified  to  mean  the  rock,  clav 
or  other  materials  located  immediately  above 
or  below  a  coal  seam  and  which  are  extracted 
from  a  coal  mine  during  the  process  of 


mining  coal.  The  term  does  not  include 
topsoil  or  subsoil.  This  clarification  will  be 
incorporated  in  regulations  as  they  are 
(ifveioped. 

Required  amendment  codified  at  30  CFR 

The  Department  has  considered  OSM's 
discussion  relating  to  variances  on  stream 
buffer  zones.  The  Department's  application  of 
variance  provisions  has  previouslv  been 
directed  to  ensuring  that  coal  refuse  disposal 
activities  within  stream  buffer  zones  would 
not  cause  or  contribute  to  the  violation  of 
State  or  Federal  water  quality  standards,  and 
would  not  adversely  affect  water  quality  and 
quantity,  or  other  environmental  resources  of 
the  stream.  The  Department  notes  that  any 
coal  refuse  disposal  activity  is  likelv  to  cause 
some  type  of  impact  and  that  some  impacts 
can  be  tolerated.  OSM  interprets  an  adverse 
impact  as  one  that  exceeds  the  allowable 
limits,  that  is.  one  that  will  not  be  tolerated. 
The  Department's  interpretation  of 
"significant  adverse  impact"  is  the  same  as 
OS.M's  interpretation  of  "adverse  impact;"  in 
both  cases,  it  is  an  impact  that  will  not  be 
tolerated  because  it  exceeds  the  allowable 
limits.  The  Department  distinguishes 
between  impacts  that  are  tolerable  and  those 
that  are  not  through  its  use  of  the  word 
"significant."  However,  the  Department 
recognizes  that  differences  in  terminology 
may  cause  confusion  and  will  therefore 
suspend  use  of  the  term  "significant,"  even 
though,  in  practice,  the  same  protections  will 
continue  to  be  afforded.  Consequently,  when 
granting  a  variance,  the  Department  will- not 
implement  the  word  "significant"  in 
§  6.1(h)(5)  of  the  CRDCA,  as  it  pertains  to 
granting  of  variances  to  the  100- foot  stream 
buffer  zone.  Under  §  15.1  of  CRDCA,  the 
Department  has  the  authority  to  suspend 
implementation  of  any  provision  of  the 
CRDCA  found  to  be  inconsistent  with  federal 
law  by  OSM.  By  notice  scheduled  to  be 
published  in  the  Pennsylvania  Bulletin  on 
.May  30.  1998,  and  in  accordance  with  §  15.1 
of  the  CRDCA.  the  Department  will  confirm 
that  it  has  suspended  implementation  of  the 
word  "significant"  on  the  basis  of  the 
Secretary  of  the  United  States  Department  of 
the  Interior's  finding  that  the  word 
"significant"  was  inconsistent  with  federal 
law.  The  Department  reaffirms  that  it  will 
only  authorize  variances  to  conduct  coal 
refuse  disposal  activities  within  stream  buffer 
zones  if  the  activities  will  not  cause  or 
contribute  to  the  violation  of  State  or  Federal 
water  quality  standards,  and  will  not 
adversely  affect  water  quality  and  quantity, 
or  other  environmental  resources  of  the 
stream.  This  clarification  will  be 
incorporated  in  regulations  as  they  are 
developed. 

In  the  May  30.  1998,  Pennsylvania 
Bulletin  (Vol.  28,  No.  22)  Pennsylvania 
announced  that  the  DEP  suspended,  in 
accordance  with  §  15.1  of  the  Coal 
Refuse  Disposal  Act  (52  P.S.  §  90.65a). 
the  implementation  of  the  word 
"significant"  found  in  §  6.1(h)(5)  of  the 
Coal  Refuse  Disposal  Act.  Also  included 
in  the  DEP's  May  22,  1998,  submittal  is 
a  memorandum  dated  May  19.  1998, 


from  the  Chief  Council  of  the  DEP.  In 
that  memorandum,  the  Chief  Counsel 
stated  that  the  "Department  [DEP]  has 
the  legal  authority  to  suspend 
implementation  of  the  word  'significant' 
and  to  clarify  to  OSM  how  the 
Department  will  interpret  and 
implement  the  Act  114  amendments  as 
part  of  its  approved  program.  The 
Department's  interpretations  are 
consistent  with  the  law." 

Required  amendment  codified  at  30  CFR 
938.t6(xxxl 

The  Department  clarifies  that  preexisting 
discharges  which  are  encountered  must  be 
treated  to  the  effluent  standards  of  25  Pa. 
Code  §  90.102,  This  clarification  will  be 
incorporated  in  regulations  governing 
Section  6.2  of  the  CRDCA  as  they  are 
developed. 

Required  amendment  codified  at  30  CFR 
938.16[yyy) 

The  Department  clarifies  that  subsection 
6.2(h)  of  the  CRDCA  pertains  to  preexisting 
discharges  which  are  not  encountered.  This 
clarification  will  be  incorporated  in 
regulations  as  they  are  developed. 

Required  amendment  codified  at  30  CFR 
938.16(zzzl 

The  Department  clarifies  that  the 
revegetation  standards  of  subsection  6.2(k)  of 
the  CRDCA  are  limited  to  areas  previously 
disturbed  by  mining  and  which  were  not 
reclaimed  to  Pennsylvania's  reclamation 
standards.  This  clarification  will  be 
incorporated  in  regulations  as  they  are 
developed. 

Required  amendment  codified  at  30  CFR 
938.16(aaaa) 

The  Department  clarifies  that  under 
subsection  6.2(1)  of  the  CRDCA,  a  special 
authorization  for  coal  refuse  disposal 
operations  will  not  be  granted  when  such  an 
authorization  would  result  in  the  site  being 
reclaimed  to  lesser  standards  than  could  be 
achieved  if  the  monies  paid  into  the  Surface 
Mining  Conservation  and  Reclamation  Fund, 
as  a  result  of  a  prior  forfeiture  on  the  area, 
were  used  to  reclaim  the  site  to  the  standards 
approved  in  the  original  permit  under  which 
the  bond  monies  were  forfeited.  This 
clarification  will  be  incorporated  in 
regulations  as  they  are  developed. 

Required  amendment  codified  at  30  CFR 
938.16(bbbbl 

The  Department  clarifies  that  the 
Department  will  implement  Section  6.3  of 
the  CRDCA  in  a  manner  no  less  effective  than 
30  CFR  §785.13  and  no  less  stringent  than 
Section  711  of  the  Surface  Mining  Control 
and  Reclamation  Act  and  clarifies  that 
experimental  practices  will  only  be  approved 
as  part  of  the  normal  permit  approval  process 
and  only  for  departure  from  the 
environmental  protection  performance 
standards,  and  that  each  experimental 
practice  must  receive  the  approval  of  the 
Secretary  of  the  United  States  Department  of 
Interior,  This  clarification  will  be 
incorporated  in  regulations  as  they  are 
developed. 
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m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732»17(h),  OSM  is  now  seeking 
comments  on  the  proposed  amendments 
to  the  Pennsylvania  program  that  were 
submitted  on  May  22,  1998.  Conmients 
should  address  whether  the  proposed 
amendments  satisfy  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  the 
'  Pennsylvania  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  notice,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Conmients  received 
after  the  time  indicated  under  DATES  or 
at  locations  other  than  the  OSM 
Harrisburg  Field  Office  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  the  close  of  business  on 
September  14, 1998.  If  no  one  requests 
an  opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  woitten  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 


rv.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  imder  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)] 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 


existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assiunptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Sub)ect8  in  30  CFR  Part  938 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  21, 1998. 
Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 

Coordinating  Center. 

[FR  Doc.  9&-23242  Filed  8-27-98:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  44 

RIN  OTSOnAFS? 

Screening  the  Ready  Reserve 

AGENCY:  Department  of  Defense. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  r\ile  codified 
guidance  governing  the  screening  of 
Reserve  component  members  of  the 
United  States  Military  Departments 
relative  to  their  civilian  employment. 
The  requirement  for  screening  the 
Ready  Reserve  is  established  in  10 
U.S.C.  10149.  The  purpose  of  the 
screening  program  is  to  ensure  the 
availability  of  Ready  Reserve  members 
for  military  mobilization  purposes.  The 
intended  effect  of  the  screening  is  to 
preclude  conflicts  between  Reserve 
mobilization  obligations  and  Federal 
civilian  employment  requirements 
during  times  of  war  or  national 
emergency. 

DATES:  Comments  must  be  received  by 
October  27,  1998. 

ADDRESSES:  Forward  comments  to  ■ 
Assistant  Secretary  of  Defense  for 
Reserve  Affairs,  Attn:  Manpower  and 
Persormel  (Mr.  Dan  Kohner),  1500 
Defense  Pentagon,  Room  2D517, 
Washington,  EX:  20301-1500. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Daniel  Kohner,  703-693-7479. 
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SUPPLEMENTARY  INFORiyiATION: 
Public  Law  104-121 

It  has  been  certified  that  this  is  not  a 
major  rule  under  the  Congressional 
Review  of  Agency  Rulemaking  (Public 
Law  104-121). 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action.  This  rule  indicates 
that  it  does  not: 

1.  Have  an  annual  effect  on  the 
economy  cf  $100  million  or  more,  or 
otherwise  have  material  adverse 
economic  effects. 

2.  Create  a  serious  inconsistency  or 
otherwise  intertere  with  an  action  taken 
or  planned  by  another  agency. 

3.  Materially  alter  the  Dudgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or, 

4.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Regulatory  Flexibility  Act 

It  has  been  certified  that  this  rule  is 
not  subject  to  the  Regulatory  Flexibility 
Act  (RFA)  (5  U.S.C.  601).  The 
Department  of  Defense  is  not  subject  to 
the  RFA  when  making  rules  related  to 
a  "military  or  foreign  affairs  function  of 
the  United  States"  or  to  Executive  Order 
12866  for  those  regulations  that  "pertain 
to  a  military  or  foreign  affairs  function 
of  the  United  States  [other  than 
procurement  functions  or  import-export 
of  non-defense  articles]." 

Paperwork  Reduction  Act 

It  has  been  certified  that  this  rule  does 
not  impose  reporting  and  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C, 
Chapter  35).  Interagency  Report  Control 
Number  0192-DOD-AN  remains  in 
effect,  with  a  current  expiration  date  of 
September  30,  1998. 

List  of  Subjects  in  32  CFR  Part  44 

Armed  forces  reserves. 

Accordingly,  32  CFR  part  44  is 
proposed  to  be  revised  to  read  as 
follows: 

PART  44— SCREENING  THE  READY 
RESERVE 


Sec. 

44.1 
44.2 
44.3 

Purpose. 

Applicability. 

Definitions. 

44.4 
44.5 

Policy. 
Responsibilities 

Appendix  A  to  Part  44 — Guidance 
Authority:  10  U.S.C.  10145. 


§44.1     Purpose. 

This  part  updates  DoD  policy  and 
responsibilities  for  the  screening  of 
Ready  Reservists  under  10  U.S.C.  10145 
and  E.G.  11190. 

§44.2    Applicability. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense  and  the  Military 
Departments  (including  the  Coast  Guard 
when  it  is  not  operating  as  a  Military 
Service  in  the  Navy  by  agreement  with 
the  Department  of  Transportation).  The 
term  "Military  Departments,"  as  used 
herein,  refers  to  the  Departments  of  the 
Army,  the  Navy,  and  the  Air  Force.  The 
term  "Secretary  concerned"  refers  to  the 
Secretaries  of  the  Military  Departments 
(including  the  Secretary  of 
Transportation  for  the  Coast  Guard 
when  it  is  not  operating  as  a  Military 
Service  in  the  Navy).  The  term  "MiUtary 
Services,"  addressed  herein,  refers  to 
the  Army,  the  Navy,  the  Air  Force,  the 
Marine  Corps,  and  the  Coast  Guard. 

§  44.3    Dennitions. 

Extreme  community  hardship.  A 
situation  that,  because  of  a  Reservist's 
mobilization,  may  have  a  substantially 
adverse  effect  on  the  health,  safety,  or 
welfare  of  the  commiuiity.  Any  request 
for  a  determination  of  such  hardship 
shall  be  made  by  the  Reservist  and  must 
be  supported  by  documentation,  as 
required  by  the  Secretciry  concerned. 

Extreme  personal  hardship.  An 
adverse  impact  on  a  Reservist's 
dependents  resulting  fi-om  his  and/or 
her  mobilization.  Any  request  for  a 
determination  of  such  hardship  shall  be 
made  by  the  Reservist  and  must  be 
supported  by  documentation,  as 
required  by  the  Secretary  concerned. 

Key  employee.  Any  Federal  employee 
occupying  a  key  position. 

Key  position.  A  Federal  position  that 
shall  not  be  vacated  during  a  national 
emergency  or  mobilization  without 
seriously  impairing  the  capability  of  the 
parent  P'ederal  Agency  or  office  to 
function  effectively.  "There  are  four 
categories  of  Federal  key  positions.  The 
first  three  categories  are,  by  definition, 
key  positions.  However,  the  third 
category.  Article  III  Judges,  provides  for 
exceptions  on  a  case-by-case  basis.  The 
fourth  category  requires  a  case-by-case 
determination  and  designation  as 
described  in  the  following: 

(a)  The  Vice  President  of  the  United 
States  or  any  official  specified  in  the 
order  of  presidential  succession  as  in  3 
U.S.C.  19. 

(b)  The  members  of  the  Congress  and 
the  heads  of  the  Federal  Agencies 
appointed  by  the  President  with  the 
consent  of  the  Senate.  For  this  part,  the 
term  "the  heads  of  the  Federal 


Agencies"  does  not  include  any  person 
appointed  by  the  President  witli  the 
consent  of  the  Senate  to  a  Federal 
Agency  as  a  member  of  a  multimember 
board  or  commission.  Such  positions 
may  be  designated  as  key  positions  only 
in  accordance  with  paragraph  (d)  of  this 
section. 

(c)  Article  III  Judges.  However,  each 
Article  III  Judge,  who  is  a  member  of  the 
Ready  Reserve,  and  desires  to  remain  in 
the  Ready  Reserve,  must  have  his  or  her  , 
position  reviewed  by  the  Chief  Judge  of 
the  affected  Judge's  Circuit.  If  the  Chief 
Judge  determines  that  mobilization  of 
the  Article  in  Judge  concerned  will  not 
seriously  impair  the  capability  of  the 
Judge's  court  to  function  effectively,  the 
Chief  Judge  will  provide  a  certification 
to  that  effect  to  the  Secretary  of  the 
Militciry  Department  concerned. 
Concurrently,  the  affected  Judge  will 
provide  a  statement  to  the  Secretary 
concerned  requesting  continued  service 
in  the  Ready  Reserve  and 
acknowledging  that  he  or  she  may  be 
involuntarily  called  to  active  duty  (AD) 
under  the  laws  of  the  United  States  and 
the  Directives  and  Regulations  of  the 
Department  of  Defense  and  pledging  not 
to  seek  to  be  excused  from  such  orders 
based  upon  his  or  her  judicial  duties. 

(d)  Other  Federal  positions 
determined  by  the  Federal  Agency 
Heads,  or  their  designees,  to  be  key 
positions  in  accordance  with  tbe 
guidelines  in  Appendix  A  to  this  part. 

Mobilization.  Involuntary  activation 
of  Reserve  component  members  in 
accordance  with  10  U.S.C.  12301, 
12302,  or  12304.  That  includes  selective 
mobilization  (Presidential  Selected 
Reserve  Call-Up  Authority),  partial 
mobilization,  and  full  mobilization. 

Ready  reserve.  Reserve  unit  members 
or  individual  Reserve  and  Guard 
members,  or  both,  liable  for  AD,  as 
provided  in  10  U.S.C.  12301,  12302, 
and,  for  some  members,  10  U.S.C. 
12304.  It  consists  of  the  Selected 
Reserve,  the  Individual  Ready  Reserve, 
and  the  Inactive  National  Guard. 

Selected  reserve.  A  category  of  the 
Ready  Reserve  in  each  of  the  Reserve 
components.  The  Selected  Reserve 
consists  of  units,  and,  as  designed  by 
the  Secretary  concerned,  of  individual 
Reserve  members,  trained  as  prescribed 
in  10  U.S.C.  10147(a)(1)  or  32  U.S.C. 
502(a),  as  appropriate. 

Standby  reserve.  The  Standby  Reserve 
consists  of  those  units  or  members,  or 
both,  of  the  Reserve  components,  other 
than  those  in  the  Ready  Reserve  or  the 
Retired  Reserve,  who  are  liable  for 
active  duty  only  as  provided  for  in  10 
U.S.C.  12301  and  12306.  The  Standby 
Reserve  consists  of  personnel  who  are 
maintaining  their  military  affiliation 
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without  being  in  the  Ready  Reserve,  but 
have  been  designated  "key  civilian 
employees,"  or  have  a  temporary 
hardship  or  disability.  Those 
individuals  are  not  required  to  perform 
training  and  are  not  part  of  units.  The 
Standby  Reserve  is  a  pool  of  trained 
individuals  v^^ho  may  be  mobilized  as 
needed  to  fill  manpower  needs  in 
specific  skills.  The  Standby  Reser\'e 
consists  of  the  active  status  list  and  the 
inactive  status  list  categories. 

§  44.4    Policy. 

It  is  DoD  policy  that: 

(a)  Members  of  the  Ready  Reserve 
shall  be  screened  at  least  annually  to 
provide  a  Ready  Reserve  force 
composed  of  members  who: 

(1)  Meet  Military  Service  wartime 
standards  of  mental,  moral, 
professional,  and  physical  fitness. 

(2)  Possess  the  military  qualifications 
required  in  the  various  ranks,  ratings, 
and  specialties. 

(3)  Are  available  immediately  for  AD 
during  a  mobilization  or  as  otherwise 
required  by  law. 

(b)  On  mobilization  under  10  U.S.C. 
12301(a)  or  12302,  all  personnel  actions 
relating  to  the  screening  program  shall 
be  held  in  abeyance,  and  all  members 
remaining  in  the  Ready  Reserve  shall  be 
considered  immediately  available  for 
AD  service.  After  such  a  mobilization  is 
ordered,  no  deferment,  delay,  or 
exemption  from  mobilization  shall  be 
granted  to  Ready  Reservists  because  of 
their  civilian  employment.  On 
involuntary  activation  of  Reserve 
members  under  10  U.S.C.  12304 
(Presidential  Selected  Reserve  Call-Up 
Authority),  the  Secretary  of  Defense,  or 
designee,  shall  make  a  determination 
regarding  the  continuation  or  cessation 
of  the  screening  program. 

(c)  All  Ready  Reservists  shall  be 
retained  in  the  Ready  Reserve  for  the 
entire  period  of  their  statutory 
obligation  or  voluntary  contract. 
Exceptions  to  that  policy  are  made  in 
paragraphs  (f),  (g),  and  (h)  of  this 
section,  or  may  be  made  by  the 
Secretaries  concerned,  in  accordance 
with  10  U.S.C.  10145  and  10146. 

(d)  A  member  of  the  Army  National 
Guard  of  the  United  States  or  the  Air 
National  Guard  of  the  United  States  may 
be  transferred  to  the  Standby  Reserve 
only  with  the  consent  of  the  governor  or 
other  applicable  authority  of  the  State, 
commonwealth,  or  territory  concerned 
(including  the  District  of  Columbia)  in 
accordance  with)  10  U.S.C.  10146. 

(e)  Any  eligible  member  of  the 
Standby  Reserve  may  be  transferred 
back  to  the  Ready  Reserve  when  the 
reason  for  the  member's  transfer  to  the 
Standby  Reserve  no  longer  exists  in 


accordance  with  10  U.S.C.  10150  and 
DoD  Instruction  1200. 15. ' 

(f)  Ready  Reservists  whose  immediate 
recall  to  AD  during  an  emergency  would 
create  an  extreme  pers'inal  or 
community  hardship  shall  be 
transferred  to  the  Standby  Reserve  or 
the  Retired  Reserve,  or  shall  be 
discharged,  as  applicable. 

(g)  Ready  Reservists  who  are 
designated  key  employees  or  who 
occupy  key  positions,  as  defined  in  this 
part,  shall  be  transferred  to  the  Standby 
Reserve  or  the  Retired  Reser\'e,  or  shall 
be  discharged,  as  appropriate. 

(h)  Ready  Reservists  who  are  also  DoD 
civilian  employees  may  not  hold  a 
mobilization  assignment  to  the  same 
positions  that  they  fill  as  civilian 
employees.  Those  Ready  Reservists 
shall  be  reassigned  or  transferred,  as 
applicable.  Reserve  component  military 
technicians  (dual  status),  as  members  of 
Reserve  units,  are  excluded  from  that 
position. 

(i)  Ready  Reser\'ists  who  are  preparing 
for  the  ministry  in  an  accredited 
theology  or  divinity  school  cannot  be 
involuntarily  called  to  AD  or  required  to 
participate  in  inactive  duty  training 
(IDT)  in  accordance  with  10  U.S.C. 
12317.  Accordingly,  such  Ready 
Reservists  (other  than  those 
participating  in  a  military  Chaplain 
Candidate  or  Theology  Student 
Program)  shall  be  transferred  to  the 
Standby  Reserve  (active  status  list)  for 
the  diuation  of  their  ministerial  studies 
and  duties  at  accredited  theology  or 
divinity  schools.  Ready  Reservists 
participating  in  a  military  Chaplain 
Candidate  or  Theology  Student  Program 
mav  continue  their  Ready  Reserve 
affiliation  and  engage  in  AD  and  IDT. 

(j)  Ready  Reservists  may  not  be 
transferred  from  the  Ready  Reserve 
solely  because  they  are  students, 
interns,  residents,  or  fellows  in  the 
healthcare  professions.  On  mobilization. 
they  either  shall  be  deferred  or  shall  be 
mobilized  in  a  student,  intern,  resident, 
or  fellow  status  until  qualified  in  the 
applicable  military  specialty,  as 
prescribed  by  the  Secretaries  of  the 
Military  Departments. 

(k)  The  Secretaries  concerned,  nr  their 
designees,  shall  make  determinations 
for  mobilization  availability  on  a  case- 
bv-case  basis,  consistent  with  this  part, 
and  not  by  class  or  group 
determinations. 

§  44.5    Responsibilities. 

(a)  The  Assistant  Secretary  of  Defense 
for  Reserve  Affairs,  under  the  Under 


Secretary  of  Defense  for  Personnel  and 
Readiness  shall: 

(1)  Manage  and  control  the  overall 
Ready  Reserve  screening  program  in 
accordance  with  10  U.S.C.  10149,  E.O. 
11190,  and  House  Appropriations 
Committee  Report  95—451. 

(2)  Annually,  provide  Federal 
Agencies  with  a  listing  of  all  Federal 
employee  who  are  also  Ready  Reservists 
to  assist  them  in  conducting  employer 
screening  activities  required  in  FPC  11. 

(3)  Prepare  an  annual  report  on  the 
status  of  Ready  Reservists  employed  by 
the  Federal  Government. 

(4)  Employ  the  guidance  in  enclosure 
3  in  coordinating  the  screening  program 
with  employers  of  Ready  Reservists. 

(b)  The  Secretaries  of  the  Military 
Departments  shall: 

(1)  Screen,  at  least  annually,  all  Ready 
Reservists  under  their  jurisdiction  to 
ensure  their  immediate  availability  for 
AD. 

(2)  Ensure  coordination  with  the 
Federal  Emergency  Management  Agency 
(FEMA)  to  resolve  conflicts  (identified, 
but  not  resolved  through  the  Ready 
Reserve  screening  process)  between  the 
mobilization  manpower  needs  of  the 
civilian  sector  and  the  military'. 

(3)  Review  recommendations  for 
removal  of  both  federal  and  other 
civilian  employees  from,  the  Ready 
Reserve  submitted  by  employers  and 
take  applicable  action. 

(4)  After  making  a  removal 
determination  in  response  to  a  petition 
for  such  action,  promptly  transmit  the 
results  of  that  determination  to  the 
Readv  Reservist  concerned  and  his  and/ 
or  her  employer. 

(5)  Transfer  Ready  Reservist  identified 
as  occupying  key  positions  to  the 
Standbv  Reserve  or  the  Retired  Reserve, 
or  discharge  them,  as  applicable. 

(6)  Ensure  that  Ready  Reser\'ists  not 
on  AD  are  examined  as  to  physical 
fitness  in  accordance  with  DoD 
Directive  1332.18^ 

(7)  Process  members  of  the  Ready 
Reserve  who  do  not  participate 
satisfactorily  in  accordance  with  DoD 
Instruction  1200.15  and  DoD  Directive 
1215.13  * 

(8)  Ensure  that  all  Ready  Reser\'ists 
have  a  favorably  completed  National 
Agency  Chock  on  file. 

(9)  Ensure  that  personnel  records 
svstems  incorporate  information  on  any 
factors  that  limit  the  mobilization 
availabilitv  of  a  Ready  Reservist. 

(10)  Develop  and  maintain  current 
information  pertaining  to  the 
mobilization  availability  of  Ready 
Reservists. 


■  Copies  may  be  obtained  al  http;// 
web7.\vhs.osd-mil/corres.hun. 


-See  footnote  1  to  § 44.4(e). 
■>  See  footnote  1  to  §  44.4(e). 
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Appendix  A  to  Part  44 — Guidance 

E3.1.  F£AM  In  accordance  with  44  CFR 
333.  the  reMA  has  the  authority  to 
adjudicate,  before  mobilization,  conflicts 
between  the  mobilization  manpower  needs  of 
the  civilian  sector  and  the  military  that  the 
Ready  Reserve  screening  process  has 
identified,  but  has  not  resolved. 

E3.2  Employers  of  Ready  Reservists 

E3.2  1.  Federal  Employers 

E3.2.1.1.  The  FPC  11  promulgated  policy 
for  Ready  Reserve  screening  activities  that 
shall  be  accomplished  by  Federal  sector 
employers.  To  ensure  that  Federal  employees 
essential  to  the  continuity  of  the  Federal 
Government  are  not  retained  as  members  of 
the  Ready  Reserve,  the  following  guidance  is 
provided. 

E3. 2. 1.1.1.  Conduct  annual  screening 
program  as  provided  for  by  the  Assistant 
Secretary  of  Defense  for  Reserve  Affairs. 

E3.2.1.1.2.  Responses  from  Federal 
.Agencies  shall  be  reported  under  Inter 
agency  Report  Control  Number  0912-DoD- 
AN. 

£3.2.1,1.3.  Some  Federal  employees 
occupy  key  positions.  Because  of  the 
essential  nature  of  those  positions,  the 
Federal  Agency  head,  or  designee,  concerned 
shall  designate  such  positions  as  "key 
positions"  and  shall  require  that  thev  shall 
NOT  be  filled  by  Ready  Reservists  to 
preclude  such  positions  from  being  vacated 
during  a  mobilization.  The  Secretaries  of  the 
Military  Departments  shall  transfer  Ready 
Reservists  occupying  key  positions  to  the 
Standby  Reserve  or  the  Retired  Reserve  or 
shall  discharge  them,  as  applicable,  under  10 
U.S.C.  10149.  However,  Reserve  officers  with 
a  remaining  Military  Service  obligation  at  the 
time  of  their  removal  from  the  Ready  Reserve 
may  be  transferred  only  to  the  Standby 
Reserve,  Active  Status  List,  in  accordance 
with  10  U.S.C.  12645. 

E3.2.1.1.4.  In  determining  whether  or  not 
a  position  should  be  designated  as  a  "kev 
position.  '  the  following  questions  should  be 
considered  by  the  Federal  Agency  concerned: 

E3. 2. 1.1. 4.1.  Can  the  position  be  filled  in 
a  reasonable  time  after  mobilization? 

E3. 2. 1.1. 4. 2.  Does  the  position  require 
technical  or  managerial  skills  that  are 
possessed  uniquely  by  the  incumbent 
employee? 

E3. 2. 1.1. 4. 3.  Is  the  position  associated 
directly  with  defense  mobilization? 

E3  2.1  1.4.4.  Does  the  position  include  a 
mobilization  or  relocation  assignment  in  an 
Agency  having  emergency  functions,  as 
designated  by  E.O.  12656? 

E3. 2. 1.1. 4. 5.  Is  the  position  directlv 
associated  with  industrial  or  manpower 
mobilization,  as  designated  in  E.O.  12656 
and  12919? 

E3. 2. 1.1. 4. 6.  A.re  there  other  factors  related 
to  the  national  defense,  health,  or  safety  that 
will  make  the  incumbent  of  the  position 
unavailable  for  mobilization? 

E3.2.2.  Non-Federal  Emplovers  of  Ready 
Resenists.  Under  44  CFR  333.  non-Federal 
employers  of  Ready  Reservists,  particularly 
in  the  fields  of  public  health  and  safety  and 
defense  support  industries,  are  encouraged  to 
adopt  personnel  management  procedures 
designed  to  preclude  conflicts  between  the 


emergency  manpower  needs  of  civilian 
activities  and  the  military  during  a 
mobilization.  Employers  also  are  encouraged 
to  use  the  Federal  key  position  guidelines 
contained  in  this  enclosure  for  making  their 
own  key  position  des.;,r.at;ons  and.  when 
applicable,  for  recommending  key  employees 
for  removal  from  the  Ready  Reserve. 

E3.2.3.  All  employers  who  determine  that 
a  Ready  Reservist  is  a  key  employee,  in 
accordance  with  the  guidelines  in  this 
Directive,  should  promptly  report  that 
determination,  using  the  letter  format  in 
section  E3.4.,  to  the  applicable  Reserve 
personnel  center,  requesting  the  employee  be 
removed  from  the  Ready  Reserve. 

E3.3.  Individual  Ready  Resen-ists 

E3.3.1.  Each  Ready  Reservist  who  is  not  a 
member  of  the  Selected  Reserve  is  obligated 
to  notify  the  Secretary  concerned  of  any 
change  of  address,  marital  status,  number  of 
dependents,  or  civilian  employment  and  any 
other  change  that  would  prevent  a  member 
from  meeting  mobilization  standards 
prescribed  by  the  Military  Service  concerned 
(10  U.S.C.  10205). 

E3.3.2.  All  Ready  Reservists  shall  inform 
their  employers  of  their  Reserve  military 
obligation. 

E3.4.  Letter  FORMAT  to  Reserve  Personnel 
Centers  Requesting  That  Employee  Be 
Removed  From  the  Ready  Reserve 

From:  (Employer-Agency  or  Company) 
To:  (Appropriate  Reserve  Personnel  Center) 
Subject:  Request  for  Employee  to  Be 
Removed  from  the  Ready  Reserve 

This  is  to  certify  that  the  employee 
identified  below  is  vital  to  the  nation's 
defense  efforts  in  (his  and/or  her)  civilian  job 
and  cannot  be  mobilized  with  the  Military 
Services  in  an  emergency  for  the  following 
reasons: 

Therefore,  I  request  that  (he/she)  be 
removed  from  the  Ready  Reserve  and  that 
you  advise  me  accordingly  when  this  action 
has  been  completed. 

The  employee  is: 

1.  Name  of  employee  (last,  first,  M.I.): 

2.  Military  grade  and  Reserve  component: 

3.  Social  security  number: 

4.  Current  home  address  (street,  city.  State, 

and  ZIP  code): 

5.  Military  unit  to  which  assigned  (location 

and  unit  number): 

6.  Title  of  employee's  civilian  position: 

7.  Grade  or  salary  level  of  civilian  position: 

8.  Date  (YYM.MDDJ  hired  or  assigned  to 

position: 

Signature  and  Title  of  Agency  or  Company 
Official 

E3.5.     List  of  Reserve  Personnel  Centers  to 
Which  Reserv'e  Screening  Determination  and 
Removal  Requests  Shall  be  Fomarded 

Army  Reserve 

Army  Reserve  Personnel  Cortimand,  9700 
Page  Ave.,  ATTN:  ARPC-SFS-T,  St,  Louis. 
MO  63132 

Naval  Reserve 

Department  of  the  Navy,  Navy  Personnel 
Command  (Pers  91),  NSA  Memphis, 
Millington,  TN  38054 


Marine  Corps  Reserve 

Commanding  General.  Marine  Corps  Reserve 
Support  Command,  ATTN:  IRR  Division. 
15303  Andrews  Road,  Kansas  City,  MO 
64147-1207 

Air  Force  Reserve 

Commander,  Air  Reserve  Personnel  Center/ 
DSFA,  6760  E,  Irvington  PI.  #4100,  Denver. 
CO  80280-4100 

Army  and  Air  National  Guard 

Submit  requests  to  the  adjutant  genera!  of  the 
applicable  State,  commonwealth,  or 
territory  (including  the  District  of 
Columbia). 

Coast  Guard  Reserve 

Commander  (CGPC-RPM),  U.S.  Coast  Guard 
Personnel  Command,  2100  Second  St.  SVV., 
Washington,  DC  20593 
Dated:  August  20,  1998. 

L.M.  Bynum, 

/  Iternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc.  98-22746  Filed  8-27-98:  8:45  am] 

BILLING  CODE  5000-04-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD07-98-048] 
RIN2115-AE47 

Drawbridge  Regulations;  Grand  Canal, 
Florida 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking, 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  regulations  governing  the 
operation  of  the  Tortoise  Island 
drawbridge  across  the  Grand  Canal  at 
Tortoise  Island,  Brevard  County, 
Florida.  The  proposal  will  extend  the  2 
hours  advance  notice  for  opening  on 
signal  now  authorized  during  evening 
hours  Sunday  through  Thursday,  to 
include  Friday  and  Saturday  nights  and 
evenings  preceding  federal  holidays. 
This  action  will  reduce  the  requirement 
to  maintain  bridgetender  service  on  the 
bridge  during  evening  hours  without 
unreasonably  impacting  navigation 
using  the  Grand  Canal. 

DATES:  Comments  must  be  received  on 
or  before  October  27,  1998. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (oan)  Seventh  Coast  Guard 
District,  909  SE  1st  Avenue,  Miami. 
Florida  33131-3050,  or  may  be 
delivered  to  room  406  at  the  above 
address  between  7:30  a.m.  and  4:00  p.m. 
Monday  through  Friday,  except  federal 
hoUdays.  The  telephone  number  is  (305) 
536—6546.  The  Commander,  Seventh 
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Coast  Guard  District  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Evelyn  Smart,  Project  Manager. 
Bridge  Section,  (305)  536-6546. 
SUPPLEMENTARY  INFORMATION: 

Requests  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  rulemaking 
[CGD07-98-048]  and  the  specific 
section  of  this  revised  proposal  to  which 
each  comment  applies,  and  give  the 
reason  for  each  comment.  The  Coast 
Guard  requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying.  If 
not  practical,  a  second  copy  of  any 
bound  material  is  requested.  Persons 
wanting  acknowledgement  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 
The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments  received. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Ms.  Evelyn  Smart 
at  the  address  under  ADDRESSES.  The 
request  should  include  the  reasons  why 
a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  present  opening  schedule  for  the 
Tortoise  Island  Drawbridge  is  as 
follows:  The  Tortoise  Island  Drawbridge 
which  crosses  the  Grand  Canal,  mile  2.6 
at  Tortoise  Island,  presently  opens  on 
signal;  except  that  diu-ing  the  evening 
hours  from  10  p.m.  to  6  a.m.  from 
Sunday  evening  until  Friday  morning, 
except  on  evenings  preceding  a  Federal 
holiday,  the  draw  opens  on  signal  if  at 
least  2  hours  notice  is  given. 

On  February  24,  1998,  the  Tortoise 
Island  Homeowner's  Association,  Inc. 
provided  bridge  logs,  highway  traffic 
data  and  traffic  analysis  to  support 
extending  the  2  hours  advance  notice  to 
include  the  weekend  evenings  and 
holidays. 

The  Coast  Guard's  analysis  of  the 
bridge  logs  indicated  that  a  low  volume 
of  boat  traffic  was  experienced  over  an 


extended  period  of  time.  From  January 
1997  through  December  1997.  only  7 
boats  required  an  opening  on  weekends 
between  the  hours  of  10  p.m.  and  B  a.m. 

Discussion  of  Proposed  Rule 

The  proposal  would  extend  the 
weekday  evening  2  hours  advance 
notice  requirement  to  also  include 
weekend  evenings  between  10  p.m.  and 
6  a.m.  Advance  notification  would 
remain  unchanged  during  the  evening 
hours  Sunday  through  Thursday. 

This  change  is  intended  to  alleviate 
manning  the  bridge  24  hours  a  day  on 
the  weekends  and  holidays.  The  bridge 
owner  currently  provides  full  time 
security  at  the  main  entrance  gate  to 
Tortoise  Island  and  full  time 
bridgetender  services  on  the  drawbridge 
during  weekends  despite  the  low- 
volume  of  nighttime  vessel  traffic.  In 
addition,  there  is  a  roving  security 
patrol  available  24  hours  each  day. 
Under  this  proposal,  the  drawbridge 
would  be  tended  during  each  day  and 
the  security  patrol  would  respond  to 
vessel  calls  on  VHP  radiotelephone  or 
telephone  calls  during  each  evening 
between  10  p.m.  and  6  a.m.,  and  would 
provide  an  opening  within  2  hours  of 
notification.  Emergency  opening  would 
be  provided  as  rapidly  as  possible. 

Regulatory  Evaluation 

This  revised  proposal  is  not  a 
significant  regulator)'  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
Section  6(a)(3)  of  that  order.  The  Office 
of  Management  and  Budget  has 
exempted  it  from  review  under  that 
order.  It  is  not  significant  under  the 
regulator^'  policies  and  procedures  of 
the  Department  of  Transportation. 
(DOT)  (44  PR  11040;  February-  26,  1979). 
The  Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory-  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
We  conclude  this  b)ecause  commercial 
vessels  do  not  use  this  waterway  and 
recreational  vessels  would  only  be 
delayed  a  maximum  of  two  hours  for  an 
opening. 

Small  Entities 

Under  the  Regulatory-  Flexibility  Act 
(5  U.S.C.  601  et  seq.].  the  Coast  Guard 
must  consider  whether  this  revised 
proposal  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses  and 
not-for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  field,  and 


governmental  jurisdictions  with 
populations  of  less  than  50.000. 

Because  it  expects  the  impact  of  this 
revised  proposal  to  be  minimal,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  of  the  limited  usage  of  the 
bridge  during  the  effected  hours,  and 
the  exemption  for  tugs  and  tows.  If, 
however,  vou  think  that  your  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  revised  proposal 
will  have  a  significant  economic  impact 
on  your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explaining  why  you  think  you  qualify- 
and  in  what  way  and  to  what  degree  this 
proposed  rule  will  economically  affect 
you. 

Collection  of  Information 

This  revised  proposal  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
revised  proposal  under  the  principles 
and  criteria  contained  in  Executive 
Order  12612.  and  has  determined  that 
this  proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  revised 
proposal  and  has  determined  pursuant 
to  Figure  2-1,  paragraph  32(e)  of 
Commandant  Instruction  M16475.1C. 
that  this  action  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  for  this  rulemaking  is 
available  in  the  public  docket  for 
inspection  and  copying. 

List  of  Subjects  in  33  CFR  Fart  117 

Bridges. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  33  CFR 
part  117  as  follows: 

PART  117— [AMENDED] 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499:  49  CFR  1.46:  33 
CFR  1.05-l(g):  section  117.255  also  issued 
under  the  authoritv  of  Pub.  L.  102-587.  106 
Stat.  5039. 

2.  In  §  117.285  revise  paragraph  (b)  to 
read  as  follows: 

§117.285    Grand  Canal. 
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(b)  The  draw  of  ihe  Tortoise  Island 
bridge,  mile  2.6.  shall  open  on  signal; 
except  that  during  the  evening  hours 
from  10  p.m.  to  6  a.m.  the  draw  shall 
open  if  at  least  2  hours  notice  is  given. 

Dated:  August  12,  1998. 
R.C.  Olsen.  Jr., 

Captain.  US.  Coast  Guard.  Commander. 

Seventh  Coast  Guard  District,  Acting. 

|FR  Doc.  98-23220  Filed  8-27-98;  8:45  am] 

BILLING  CODE  4910-1S-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  177 

[CCGDS-98-020] 
RIN2115-AE47 

Drawbridge  Operation  Regulations  for 
the  Missouri  River 

agency:  Coast  Guard,  [)OT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
revise  the  regulations  governing  the 
operation  of  the  drawbridges  across  the 
Missouri  River  in  the  States  of  Missouri, 
Iowa.  Kansas,  and  Nebraska.  The 
revisions  would  enable  the  Coast  Guard 
to  coordinate  drawbridge  operation 
schedules  for  these  bridges  during  the 
winter  season  with  the  Army  Corps  of 
Engineers"  support  of  commercial 
navigation  on  the  Missouri  River. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  October  27,  1998. 
ADDRESSES:  You  may  mail  comments  to 
Director,  Western  Rivers  Operations  (ob) 
(DWRO  ob).  Eighth  Coast  Guard  District, 
1222  Spruce  Street.  St.  Louis,  MO 
63103,  or  deliver  them  to  room  2.107F 
at  the  same  address  between  8  a.m.  and 
4  p.m.  Monday  through  Friday,  e.xcept 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  K.  Wiebusch,  Bridge 
Administrator,  Eighth  Coast  Guard 
District,  314-539-3900,  Ext.  378. 
SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD8-98-020)  and  the  specific  section 
of  this  proposal  to  which  the  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by 


1 1  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Individuals  may  request  a 
public  hearing  by  writing  to  the  DRVVO 
(ob)  at  the  address  under  ADDRESSES. 
The  request  should  include  the  reasons 
why  a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Missouri  River  is  a  free  flowing 
river  traversing  several  states  before  it 
joins  the  Mississippi  River  15.3  miles 
north  of  St.  Louis,  Missouri.  The  Army 
Corps  of  Engineers  (ACOE),  Missouri 
River  Region  manipulates  the  river's 
depth  by  releasing  water  from  upstream 
reservoirs  in  accordance  with  an 
established  plan  that  provides  for  a 
nine-foot  channel  between  the  head  of 
navigation  at  Sioux  City,  Iowa  and  the 
mouth  of  the  river. 

Historically  the  ACOE  planned  for  a 
commercial  navigation  season  between 
late  March  to  late  November  at  Sioux 
City,  Iowa  and  from  April  1  to  December 
1  at  the  mouth  of  the  river.  This 
timeframe  also  coincided  with  the  dates 
that  the  Coast  Guard  maintained  floating 
aids  to  navigation.  Additionally,  as  per 
33  CFR  117,  drawbridge  owners  were 
required  to  staff  their  bridges  full  time 
in  order  to  open  these  bridges  on 
demand.  Once  the  commercial 
navigation  season  ended,  the  on- 
demand-opening  requirement  shifted  to 
a  24-hour  notice  requirement  for  those 
vessels  that  required  the  opening  of  a 
drawbridge.  In  the  last  decade,  the 
ACOE  has  adopted  a  more  flexible 
approach  to  managing  water  levels  on 
the  Missouri  River. 

The  ACOE's  existing  commercial- 
navigation  support  plan  is  derived  from 
the  water  levels  in  the  Missouri  River 
drainage  basin  reservoir  system,  which, 
in  turn,  is  linked  to  prevailing  and 
anticipated  weather  conditions.  If  there 
is  an  unusually  wet  summer  or  fall,  the 
ACOE  may  opt  to  extend  the  navigation 
season  in  order  to  release  more  water 
from  the  reservoirs.  This  allows  the 
ACOE  to  better  manage  flood  conditions 
that  may  threaten  the  Missouri  River 
drainage  basin  during  the  spring.  On  the 
same  token,  the  ACOE  must  not  allow 
too  much  water  in  the  river  during  the 


winter  so  as  to  prevent  flooding  from  ice 
jams.  This  flow  manipulation  has  the 
effect  of  either  extending  or  reducing 
the  commercial  navigation  season. 

The  ACOE,  Missouri  River  Region, 
advises  the  public  of  the  changes  to  the 
navigation  season  in  a  variety  of  ways, 
including,  but  not  limited  to: 
publication  of  an  Annual  Operating 
Plan  for  the  Missouri  River;  public 
meetings  to  discuss  planned  flow 
manipulations;  several  news  releases 
throughout  the  year  detailing  reservoir- 
runoff  statistics  and  forecasts;  and  an 
internet  web  site  that  continually 
updates  Missouri  River  stage  trends  and 
other  flow  information.  The  ACOE  also 
works  closely  with  other  federal  and 
state  agencies  to  coordinate  the 
dissemination  of  information  relating  to 
the  closing  and  opening  of  the  full 
service  flow.  The  extensive  amount  of 
information  disseminated  by  the  ACOE 
ensLu-es  that  the  public  is  apprised  of 
the  opening  and  closing  of  the 
commercial  navigation  season  on  the 
Missouri  River. 

In  order  to  accommodate  vessels 
during  the  winter  season's  low-water 
period,  the  Missouri  River  drawbridge 
operation  regulations  contained  in  33 
CFR  117.411(a)  and  117.687(a)  require 
that  drawbridges  on  this  waterway  shall 
open  on  signal;  except  that,  from 
December  16  through  the  last  day  of 
February,  the  draws  shall  open  on  signal 
if  at  least  24  hours  notice  is  given. 
Additionally,  33  CFR  117.691  requires 
that  the  draw  of  the  lUinois  Central  Gulf 
railroad  bridge  located  on  the  Missouri 
River  shall  open  on  signal;  except  that, 
from  December  1  through  the  last  day  of 
February,  the  draw  shall  open  on  signal 
if  at  least  24  hours  notice  is  given.  These 
regulations  reflect  the  actual  dates  that 
the  ACOE  had  manipulated  the  water 
level  on  the  Missouri  River;  however, 
during  the  past  ten  years,  the  ACOE  has 
adopted  a  more  flexible  water- 
management  regime. 

Although  the  ACOE  has  adopted  a 
less  rigid  commercial  navigation  season 
that  is  no  longer  directly  linked  to  a 
given  date,  drawbridge  owners  are  still 
required  by  33  CFR  Part  117  to  open 
their  bridges  on  demand  commencing  1 
March — regardless  of  the  water  level  on 
the  Missouri  River.  This  requires 
drawbridge  ovraers  to  staff  their  bridges 
full  time  despite  the  fact  that  the 
commercial  navigation  season  is  not  in 
effect.  This  has  resulted  in  a  situation 
where  the  current  bridge  regulations 
governing  on-demand  openings  for  the 
Missouri  River  spans  are  not  aligned 
with  the  ACOE's  existing  commercial 
navigation  season. 

The  purpose  of  this  proposed  rule  is 
to  bring  the  drawbridge  operating 
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regulations  back  in  sjTich  with  the 
commercial  navigation  season.  This 
would  be  accomplished  by  tying  the 
drawbridge  on-demand-opening 
requirement  to  the  ACOE's  restoration 
of  navigational  flows  to  the  Missouri 
River. 

Discussion  of  Proposed  Rules 

There  are  seven  drawbridges  that 
cross  the  Missouri  River.  These  bridges 
span  the  Missouri  River  in  the  states  of 
Missouri,  Iowa,  Kansas,  and  Nebraska. 
Under  the  existing  rules  in  33  CFR 
117.411(a),  117.678(a)  and  117.691,  the 
draws  are  required  to  open  on  demand 
except  that  during  the  winter  season — 
from  December  1  through  the  last  day  of 
February  for  the  Illinois  Central  Gulf 
railroad  bridge  in  Omaha,  Nebraska  and 
from  December  16  through  the  last  day 
of  February  for  all  other  bridges — draws 
need  not  open  for  vessel  traffic  except 
upon  24  hours  advance  notice.  The 
proposed  rule  would  abandon  the  use  of 
these  fixed  dates  for  determining  when 
the  draws  must  open  on  demand. 
Instead,  the  requirement  to  open  on 
demand  would  be  tied  to  the  opening 
and  closure  of  the  commercial 
navigation  season  as  announced  by  the 
ACOE. 

As  discussed  above,  the  ACOE 
manages  the  flow  of  the  Missouri  to 
maintain  adequate  water  levels  during 
the  commercial  navigation  season  and 
has  adopted  a  flexible  approach  that 
considers  numerous  factors  in 
determining  when  to  begin  and  when  to 
terminate  the  conunercial  navigation 
season  in  any  given  year.  Although 
there  is  some  vessel  traffic  outside  of  the 
ACOE  commercial  navigation  season, 
that  traffic  is  limited  a  bridge  passage 
with  24-hour  advance  notice  meets  the 
reasonable  needs  of  navigation.  During 
the  winter  season,  bridge  owners  can 
relax  staffing  requirements  since  vessels 
are  required  to  give  24-hour  notice 
before  passage. 

The  original  intent  of  the  existing 
rules  was  to  link  the  on-demand- 
opening  requirement  with  the 
commercial  navigation  season.  With  the 
ACOE's  flexible  approach,  the  fixed 
dates  in  the  existing  rules  no  longer 
accurately  reflect  the  opening  and 
closure  of  the  commercial  navigation 
season.  As  a  result,  bridge  owners  must 
staff  their  bridges  to  open  on  demand  on 
March  1  even  if  the  ACOE  has  not  yet 
opened  the  commercial  navigation 
season.  Similarly,  bridge  owners  must 
continue  to  staff  their  bridges  to  open  on 
demand  until  December  16  (December  1 
for  the  Illinois  Central  Gulf  railroad 
bridge  in  Omaha)  even  after  the  ACOE 
has  closed  the  commercial  navigation 
season.  This  disconnect  between  the 


existing  rules  and  the  ACOE's 
commercial  navigation  season 
management  practices  creates  confusion 
and  inefficiency.  The  proposed  rules 
will  align  the  drawbridge  regulations 
with  the  commercial  navigation  season 
and  allow  bridge  owners  to  more 
efficiently  manage  their  operations  at 
the  beginning  and  end  of  the 
commercial  navigation  season. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
the  Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Although  for  more  than  25  years 
bridges  on  the  Missouri  river  have 
operated  on  a  24-hour  notice  schedule 
during  the  winter  season,  the  dates 
currently  pubhshed  in  33  CFR  Part  117 
no  longer  coincide  with  the  winter 
season  dates  that  the  ACOE  uses  for 
flow-management  purposes.  The 
proposed  rule  will  result  in  the 
requirement  for  bridge  owners  to  open 
their  spans  on  demand  only  during  the 
commercial  navigation  season.  The 
winter  season  is  not  being  extended  or 
shortened  in  any  measurable  manner 
and  so  the  impact  is  simply  a  shift  in 
time  of  its  occurrence  rather  than  an 
increase  or  decrease  in  the  amount  of 
burden.  Vessels  will  still  have  the 
ability  to  navigate  the  Missouri  River 
during  the  flow-reduction  period  and 
bridge  owners  will  save  money  by  not 
staffing  their  draws  full  time  in  order  to 
open  their  spans  on  demand  during  this 
same  time  frame. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  not-for-profit 
organizations  that  are  independently 
ovmed  and  operated  and  are  not 
dominant  in  their  fields  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  Since 
the  winter  season  generally  corresponds 
with  the  existing  dates  listed  in  the 
regulation,  there  will  be  little,  if  any. 


impact  on  small  entities.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposed  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If,  however, 
you  think  that  your  business  or 
organization  qualifies  as  a  small  entity 
and  that  this  proposed  rule  will  have  a 
significant  impact  on  your  business  or 
organization,  please  submit  a  comment 
(see  ADDRESSES)  explaining  why  you 
think  it  qualifies  and  in  what  way  and 
to  what  degree  this  proposed  rule  will 
economically  affect  it. 

Collection  of  Information 

This  proposed  rule  does  not  provide 
for  a  collection  of  information  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 


Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  under  Figure  2- 
1,  paragraph  32(e)  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  proposed  rule  merely  alters  the 
time  frame  when  the  drawbridges  on  the 
Missouri  River  are  required  to  open  on 
demand.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  US  C.  499:  49  CFR  1.46;  CFR 
1.05-l(g):  section  117.255  also  issued  under 
the  authority  of  Pub.  L.  102-587. 106  Stat. 
5039, 

2.  Section  117.411(a)  is  revised  to 
read  as  follows: 
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§  1 1 7.41 1     Missouri  River. 

(a)  The  draws  of  the  bridges  across  the 
Missouri  River  from  the  mouth  to  Sioux 
City,  Iowa,  shall  open  on  signal;  except 
during  the  winter  season  between  the 
date  of  closure  and  date  of  opening  of 
the  commercial  navigation  season  as 
published  by  the  Army  Corps  of 
Engineers,  the  draw  need  not  open 
unless  at  least  24  hours  advance  notice 
is  given. 
***** 

3.  Section  117.687(a)  is  revised  to 
read  as  follows: 

S  117.687    Missouri  River. 

(a)  The  draws  of  the  bridges  across  the 
Missouri  River  from  the  mouth  to  St. 
Joseph  shall  open  on  signal;  except 
during  the  winter  season  between  the 
date  of  closure  and  date  of  opening  of 
the  commercial  navigation  season  as 
published  by  the  Army  Corps  of 
Engineers,  the  draw  need  not  open 
unless  at  least  24  hours  advance  notice 
is  given. 
***** 

4.  Section  117.691  is  revised  to  read 
as  follows: 

§117.691     Missouri  River. 

The  draw  of  the  Illinois  Central  Gulf 
raibxmd  bridge,  mile  618.3.  at  Omaha, 
shall  open  on  signal;  except  during  the 
winter  season  between  the  date  of 
closure  and  date  of  opening  of  the 
commercial  navigation  season  as 
published  by  the  Army  Corps  of 
Engineers,  the  draw  need  not  open 
unless  at  least  24  hours  advance  notice 
is  given. 

Dated:  August  20.  1998. 

Paul  J.  Pluta, 

RADM,  usee,  Commander.  Eighth  Coast 
Guard  District. 

(FR  Doc.  98-23218  Filed  8-27-98;  8:45  am] 

BILUNQ  CODE  491»-15-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  5 
RIN  3067-AC75 

Production  or  Disclosure  of 
Information 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
give  the  public  access  to  government 
information  and  records  maintained  in 
an  electronic  format,  provide  for 
expedited  processing  of  certain  requests, 
establish  an  "electronic  reading  room," 


eliminate  an  agency  backlog  of  work  as 
a  justification  for  delay  in  processing 
requests,  require  redacted  material  to  be 
estimated  or  indicated  in  an  agency's 
response,  and  require  FEMA  to  maike 
available  an  agency  reference  guide  on 
the  Freedom  of  Information  Act  (FOIA). 
This  proposed  rule  would  revise 
FEMA's  existing  regulations  to  reflect 
the  provisions  of  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996. 

DATES:  We  invite  comments  on  this 
proposed  rule  on  or  before  October  27, 
1998. 

AODRESSES:Please  submit  your 
comments  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  500  C  Street 
SW.,  room  840,  Washington,  DC  20472, 
(facsimile)  202-646-4536,  or  by  email  to 
rules@fema.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Jackson,  FOLA/PA  Specialist, 
Office  of  General  Counsel,  500  C  Street 
SW.,  room  840,  Washington,  DC  20472, 
(202)  646-3840. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  would  revise  FEMA's 
existing  regulations  to  reflect  the 
provisions  of  the  Electronic  Freedom  of 
Information  Act  Amendments  of  1996, 
Public  Law  104-231,  affecting  the  areas 
of  electronic  records,  physical  and 
electronic  reading  rooms,  time  limits 
and  backlogs,  records  denial 
specification,  reference  guide,  and 
annual  reporting  requirements. 

According  to  the  amended  Act.  the 
term  "record"  encompasses 
information,  when  maintained  in  any 
format,  including  an  electronic  format. 
The  category  of  "reading  room"  records 
(5  U.S.C.  552(a)(2))  is  expanded  to 
include  records  that  the  agency 
discloses  in  response  to  a  FOIA  request 
that  has  become,  or  is  likely  to  become, 
the  subject  of  future  requests.  An  index 
of  those  records  that  are  the  subject  of 
multiple  requests  must  be  prepared  and 
made  available  to  the  public  by 
electronic  means  by  December  31, 1999. 
Agencies  must  create  an  "electronic 
reading  room"  to  contain  those  records 
created  after  November  1, 1996  that  fall 
within  the  "reading  room"  category  as 
defined  by  5  U.S.C.  552(a)(2). 

Additionally,  agencies  must  make 
reasonable  efforts  to  search  for  records, 
even  when  information  is  maintained  in 
an  electronic  database,  unless  such 
efforts  would  significantly  interfere  with 
the  operation  of  the  agency's  automated 
information  system.  If  information  is 
requested  in  a  particular  format, 
agencies  must  attempt  to  provide  the 
record  in  that  format  if  readily 
reproducible. 


The  general  period  for  responding  to 
requests  has  been  changed  from  10 
workdays  to  20  workdays,  and  requests 
for  expedited  processing  must  be 
accommodated  when  the  requester  has 
demonstrated  a  compelling  need  as 
defined  by  the  statute.  Agencies  and 
requesters  must  discuss  alternative  time 
frames  to  process  requests,  or 
modifications  to  the  requests,  when  the 
general  20  workday  time  for  responding 
cannot  be  met.  Moreover,  multi-track 
processing  may  be  established  as  a  way 
to  provide  more  timely  responses. 

The  amount  of  information  deleted  on 
a  record  must  be  indicated,  unless  doing 
so  would  harm  an  interest  protected  by 
an  exemption;  and,  if  technically 
feasible,  the  indication  shall  be  at  the 
place  in  the  record  where  the  deletion 
is  made.  If  whole  pages  or  documents 
are  withheld,  an  estimate  of  the  volimie 
of  material  withheld  must  be  provided 
to  the  requester,  unless  doing  so  would 
harm  an  interest  protected  by  an 
exemption.  Also,  a  guide  for  requesting 
records,  which  is  to  include  an  index 
and  description  of  major  record  systems, 
must  be  developed  and  made  available 
by  computer  telecommunications. 

Section  5.3  would  clarify  the 
definition  of  "record"  to  include 
information  stored  in  an  electronic 
format,  and  of  "search"  as  defined  in 
section  552(a)(3)(D)  to  mean  review 
manually  or  by  automated  means. 

Section  5.4  would  be  revised  to  refer 
to  the  availability  of  records  and 
information  from  the  FEMA  website. 
FEMAFAX.  and  the  FEMA/FOIA 
Handbook. 

Section  5.10  would  add  the  annual 
reporting  requirements  of  FOIA  activity. 

Section  5.25(d)  would  add  a  new 
category  to  reading  room  records  that 
"the  agency  determines  have  become  or 
are  likely  to  become  the  subject  of 
subsequent  requests  for  substantially  the 
same  records."  Section  5.25(e)  refers  to 
the  indexing  of  the  records  under 
§  5.25(d). 

Section  5.26  would  refer  to  the 
"electronic  reading  room"  pursuant  to  5 
U.S.C.  552(a)(2)(D).  The  statute 
envisions  that  each  agency  will 
ultimately  have  both  a  traditional 
reading  room,  and  a  new  "electronic 
reading  room"  on  the  Worldwide  Web. 
Section  5.26  would  also  update  the 
mailing  address  of  FEMA  Regional 
Offices. 

Section  5.28  would  require  FEMA  to 
index  records  under  the  authority  of  5 
U.S.C.  552(a)(2)(E). 

Section  5.43(a)  would  define  the  term 
"public  interest"  as  interpreted  by  the 
U.S.  Supreme  Court  in  Department  of 
Justice  V.  Reporters  Committee  for 
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Freedom  of  the  Press,  445  U.S.  136 
(1980). 

Section  5.44(c)  would  change  "10 
workdays"  to  "20  workdays". 

Section  5.50(a)  would  include  the 
requirements  concerning  deleting 
information;  §  5.50(b)  would  be  revised 
to  change  "10-day"  to  "20  workdays". 

Section  5.52(b)  would  include  the 
requirements  concerning  aggregating 
requests  received  from  one  person  or 
persons  acting  in  concert. 

Section  5.52(c)  would  require  the 
office  having  custody  of  the  records  to 
determine  within  20  workdays  whether 
to  comply  with  the  request. 

Section  5.52(d)  would  add  the 
requirements  concerning  the  "expedited 
access"  provision  of  the  Act. 

Section  5.53  would  add  "(a)"  before 
the  existing  paragraph.  It  would  delete 
the  sentence,  "Copies  may  be  furnished 
or  the  records  may  be  inspected  and 
copied  as  provided  in  §  5.26"  and 
would  insert  "For  records  required  to  be 
made  available  under  5  U.S.C.  552(a)(2), 
public  inspection  and  copying  would  be 
provided  as  provided  in  §  5.26.  For 
records  being  made  available  imder  5 
U.S.C.  552(a)(3),  records  would  be 
reviewed  for  disclosure  suitability  and 
provided  as  expeditiously  as  possible." 
A  new  paragraph  "b"  would  refer  to 
records  being  provided  in  any  form  or 
format  requested,  if  readily 
reproducible,  as  required  by  the 
amendments. 

Section  5.54(a)(10)  would  change 
"Comptroller"  to  "Chief  Financial 
Officer". 

Section  5.55(c)  would  modify  the 
language  to  be  used  when  requesters 
appeal  to  the  agency  under  the  FOIA; 
§  5.55(d)  would  be  modified  to  change 
"Deputy  Director"  to  "General 
Coimsel";  §  5.55(e)  would  change  titles 
of  deciding  officials  indicated  in  this 
section;  §  5.55(h)  would  change  "Deputy 
Director"  to  "General  Counsel". 

Section  5.56  would  insert  "(a)"  before 
the  existing  paragraph,  and  explanatory 
language  would  be  deleted  and  replaced 
writh  language  from  the  Act  regarding 
the  extension  of  time  limits  under 
"imusual  circimistances." 

Section  5.58  would  be  modified  to 
insert  "(a)"  to  precede  the  existing 
paragraph,  and  explanatory  language  in 
the  section  would  be  replaced  with 
language  from  the  Act  regarding  the 
exhaustion  of  administrative  remedies 
and  "exceptional  circumstances." 

Section  5.59  would  delete  the  phrase, 
"by  the  Deputy  Director." 

Justification  for  30-day  Public  Comment 
Period 

FEMA  has  determined  that  good 
cause  exists  for  a  30-day  comment 


period  because  this  proposed  rule 
would  implement  the  Electronic 
Freedom  of  Information  Act;  the  30-day 
time  frame  is  sufficient  to  provide  the 
public  with  a  meaningful  opportunity  to 
comment  and  would  permit  early 
compliance  with  the  legislative 
provisions  of  the  FOIA. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  proposed  rule  is  not  a  significant 
regulatory  action  within  the  meaning  of 
§2(f)  of  E.O.  12866  of  September  30, 
1993,  58  FR  51735,  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  Nevertheless,  this  proposed 
rule  adheres  to  the  regulatory  principles 
set  forth  in  E.O.  12866. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
a  collection  of  information  and  is 
therefore  not  subject  to  the  provisions  of 
the  Paperwork  Reduction  Act. 

Regulatory  Flexibility  Act 

The  Director  certifies  that  this 
proposed  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  it  relates  to 
individuals'  access  to  information  under 
the  Freedom  of  Information  Act  and  not 
to  small  entities.  A  regulatory  flexibility 
analysis  has  not  been  prepared. 

List  of  Subjects  in  44  CFR  Part  5 

Administrative  practice  and 
procedure,  Freedom  of  information. 

Accordingly,  the  Federal  Emergency 
Management  Agency  proposes  to  revise 
44  CFR  Part  5  as  follows: 

PART  5— PRODUCTION  OR 
DISCLOSURE  OF  INFORMATION 

Subpart  A — General  Provisions 

Sec. 

5.1  Scope  and  purposes  of  part. 

5.2  Application. 

5.3  Definitions. 

5.4  Availability  of  records. 

5.5  Exemptions. 

5.6  Information  to  the  Congress. 

5.7  Records  of  other  agencies. 

5.8  Records  involved  in  litigation  or  other 
judicial  processes. 

5.9  Inconsistent  issuances  of  FEMA  and  its 
predecessor  agencies  superseded. 

5.10  Report  on  FOIA  activity  for  the  fiscal 
year. 

Subpart  B — Publication  of  or  Availability  of 
General  Agency  Information,  Rules,  Orders, 
Policies,  and  Similar  Material 

5.20  Publication  of  rules  and  general 
policies. 

5.21  Effect  of  failure  to  publish. 

5.22  Coordination  of  publication. 

5.23  Incorporation  by  reference. 


5.24  Availablity  of  opinions,  orders, 
policies,  interpretations,  manuals,  and 
instructions. 

5.25  Available  materials. 

5.26  Rules  for  public  inspection  and 
copying. 

5.27  Deletion  of  identifying  details. 

5.28  Indexes. 

5.29  Effect  of  failure  to  make  information 
materials  available. 

Subpart  C — Fees 

5.40  Copies  of  FEMA  records  available  at  a 
fee. 

5.41  FEMA  publications. 

5.42  Fees  to  be  charged — categories  of 
requesters. 

5.43  Waiver  or  reduction  of  fees. 

5.44  Prepayment  of  fees. 

5.45  Form  of  payment. 

5.46  Fee  schedule. 

5.47  Appeals  regarding  fees. 

Subpart  D — Described  Records 

5.50  General. 

5.51  Submission  of  requests  for  described 
records. 

5.52  Review  of  requests. 

5.53  Approval  of  requests. 

5.54  Denial  of  request  for  records. 

5.55  Appeal  within  FEMA  of  denial  of 
request. 

5.56  Extension  of  time  limits. 

5.57  Predisclosure  notification  procedures 
for  confidential  commercial  information. 

5.58  Exhaustion  of  administrative  remedies. 

5.59  Judicial  relief  available  to  the  public. 

5.60  Disciplinary  action  against  employees 
for  "arbitrary  or  capricious"  denial. 

5.61  Contempt  for  noncompliance. 

Subpart  E — Exemptions 

5.70  General. 

5.71  Categories  of  records  exempt  from 
disclosure  under  5  U.S.C.  552. 

5.72  Executive  fjrivilege  exemption. 

Subpart  F — Subpoenas  or  Other  Legal 
Demands  for  Testimony  or  the  Production 
or  Disclosure  of  Records  or  Other 
Information 

5.80  Scof>e  and  applicability 

5.81  Statement  of  policy 

5.82  Definitions. 

5.83  Authority  to  accept  service  of 
subpoenas. 

5.84  Production  of  documents  in  private 
litigation. 

5.85  Authentication  and  attestation  of 
copies. 

5.86  Production  of  documents  in  litigation 
or  other  adjudicatory  proceeding  in 
which  the  United  States  is  a  party. 

5.87  Testimony  of  FEMA  employees  in 
private  litigation. 

5.88  Testimony  in  litigation  in  which  the 
United  States  is  a  party. 

5.89  Waiver. 

Authority:  5  US  C.  552;  5  U.S.C.  301: 
Reorganization  Plan  No.  3  or  1978.  43  FR 
41943,  3  CFR,  1978  Comp.  p.  329;  E.O. 
12127,  44  FR  19367,  3  CFR,  1979  Comp.,  p. 
376;  E.O.  12148,  44  FR  43239,  3  CFR,  1979 
Comp.,  p.  412. 
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Subpart  A — General  Provisions 

§  5.1    Scope  and  purposes  of  part. 

This  part  sets  forth  policies  and 
procedures  concerning  the  availability 
of  and  disclosure  of  records  and 
information  held  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  in  accordance  with  5  U.S.C. 
552,  popularly  known  as  the  "Freeddm 
of  Information  Act"  (FOIA). 

§  5.2    Application. 

This  part  applies  to  all  records  and 
information  materials  generated, 
developed,  or  held  by  FEMA  at 
Headquarters,  in  Regions,  or  in  the  field, 
or  any  component  thereof. 

§  5.3    Definitions. 

The  following  definitions  shall  apply 
to  part  5: 

(aj  Records  means  all  books,  papers, 
maps,  photographs,  information  stored 
in  electronic  format,  or  other 
documentary  materials,  regardless  of 
physical  form  or  characteristics  made  or 
received  by  FEMA  in  pursuance  of 
Federal  law  or  in  connection  with  the 
transaction  of  public  business  and 
preserved,  or  appropriate  for 
preservation,  as  evidence  of  the 
organization,  functions,  policies, 
decisions,  procedures,  operations,  or 
other  activities  of  FEMA  or  because  of 
the  information  value  of  data  contained 
therein.  The  term  does  not  include: 

(1)  Material  made  or  acquired  and 
preserved  solely  for  reference  or 
exhibition  purposes,  extra  copies  of 
documents  preserved  only  for 
convenience  of  reference,  and  stocks  of 
publications  and  of  processed 
documents;  or 

(2)  Objects  or  articles,  such  as 
structures,  furniture,  paintings, 
sculpture,  models,  vehicles  or 
equipment;  or 

(3)  Formulae,  designs,  drawings, 
research  data,  computer  programs, 
technical  data  packages,  and  the  like, 
which  are  not  considered  records  within 
the  Congressional  intent  of  reference 
because  of  development  costs,  use,  or 
value.  These  items  are  considered 
exploitable  resources  to  be  used  in  the 
best  interest  of  the  entire  public  and  are 
not  preserved  for  informational  value  or 
as  evidence  of  agency  functions. 
Requests  for  copies  of  such  material 
shall  be  evaluated  in  accordance  with 
policies  expressly  directed  to  the 
appropriate  dissemination  or  use  of 
these  resources.  Requests  to  inspect  this 
material  to  determine  its  content  for 
informational  purposes  shall  normally 
be  granted,  unless  inspection  is 
inconsistent  with  the  obligation  to 
protect  the  property  value  of  the 


material,  as,  for  example,  may  be  true 
for  patent  information  and  certain 
formulae,  or  is  inconsistent  with 
another  significant  and  legitimate 
governmental  purpose. 

(b)  Reasonably  Described.  Reasonably 
described,  when  applied  to  a  request 
record,  means  identifying  it  to  the 
extent  that  it  will  permit  the  location  of 
the  particular  document  with  a 
reasonable  effort. 

(c)  Agency.  Agency,  as  defined  in  5 
U.S.C.  552(f)(1),  includes  any  executive 
department,  military  department, 
Government  corporation.  Government 
controlled  corporation,  or  other 
establishment  in  the  executive  branch  of 
the  Government  (including  the 
Executive  Office  of  the  President),  or 
any  independent  regulatory  agency. 

(d)  Search.  Search,  as  defined  in  5 
U.S.C.  552(a)(3)(D)  means  to  review, 
manually  or  by  automated  means, 
agency  records  for  the  purpose  of 
locating  records  that  are  responsive  to  a 
request. 

(d)  Headquarters  FOIA  Officer.  The 
FOIA/Privacy  Act  Specialist  or  his/her 
designee. 

(e)  Regional  FOLA  Officer.  The 
Regional  Director,  or  his/her  designee. 

§  5.4    Availability  of  records. 

(a)  FEMA  records  are  available  to  the 
greatest  extent  possible  in  keeping  with 
the  spirit  and  intent  of  FOIA  and  will 

be  furnished  promptly  to  any  member  of 
the  public  upon  request  addressed  to 
the  office  designated  in  §  5.26.  The 
person  making  the  request  need  not 
have  a  particular  interest  in  the  subject 
matter,  nor  must  the  person  justify  the 
request. 

(b)  The  requirement  of  5  U.S.C.  552 
that  records  be  available  to  the  public 
refers  only  to  records  in  being  when  the 
requester  asks  for  them.  The  Act 
imposes  no  obligation  to  compile  a 
record  in  response  to  a  request. 

(c)  Visit  the  FEMA  website,  http:// 
www.fema.gov/library.  for  information 
about  the  Agency  and  activities,  or 
contact  FEMAFAX,  (202)  646-FEMA, 
for  access  to  a  variety  of  information 
from  the  Office  of  Emergency 
Information  and  Media  Affairs  Master 
Document  index.  Any  document(s) 
selected  will  be  provided  via  facsimile. 

(d)  A  FEMA/FOIA  Handbook  will  be 
available  to  the  public  that  will  aid  in 
requesting  various  types  and  categories 
of  public  information  from  the  Agency, 
both  through  FOIA  and  through  non- 
FOIA  means. 

§  5.5    Exemptions. 

Requests  for  FEMA  records  may  be 
denied  if  disclosure  is  exempted  under 
the  provisions  of  5  U.S.C.  552(b),  as 


outlined  in  subpart  E.  Except  when  a 
record  is  classified,  or  when  disclosure 
would  violate  any  other  Federal  statute, 
the  authority  to  withhold  a  record  from 
disclosure  usually  is  permissive  rather 
than  mandatory.  The  authority  for 
nondisclosure  will  not  be  invoked 
unless  there  is  compelling  reason  to  do 
so. 

§  5.6    Information  to  tlie  Congress. 

Nothing  in  this  part  authorizes 
withholding  information  from  the 
Congress  except  when  the  President 
invokes  executive  privilege. 

§  5.7    Records  of  other  agencies. 

If  a  request  is  submitted  to  FEMA  to 
make  available  current  records  that  are 
the  primary  responsibility  of  another 
agency,  FEMA  will  refer  the  request  to 
the  agency  concerned  for  appropriate 
action.  FEMA  will  advise  the  requester 
that  the  request  has  been  forwarded  to 
the  responsible  agency. 

§  5.8    Records  Involved  In  litigation  or 
other  judicial  process. 

Where  there  is  reason  to  believe  that 
any  records  requested  may  be  involved 
in  litigation  or  other  judicial  process  in 
which  the  United  States  is  a  party, 
including  discovery  procedures 
pursuant  to  the  Federal  Rules  of  Civil 
Procedure  or  Federal  Rules  of  Criminal 
Procedure,  the  request  shall  be  referred 
to  the  General  Counsel. 

§  5.9    Inconsistent  issuances  of  FEMA  and 
Its  predecessor  agencies  superseded. 

Policies  and  procedures  of  any  of 
FEMA's  predecessor  agencies 
inconsistent  with  this  regulation  are 
superseded  to  the  extent  of  that 
inconsistency. 

§  5.1 0    Report  on  FOIA  activity  for  the  fiscal 
year. 

(a)  On  or  before  February  1  of  each 
year,  the  Agency  shall  submit  a  report 
of  its  activities  with  regard  to  freedom 
of  information  requests  during  the 
preceding  fiscal  year  to  the  Attorney 
General  of  the  United  States. 

fb)  The  annual  report  shall  include: 

(1)  The  number  of  determinations 
made  by  the  agency  not  to  comply  with 
requests  for  records  made  to  such 
agency  under  paragraph  (a)  of  this 
section  and  the  reasons  for  each  such 
determination; 

(2)  The  number  of  appeals  made  by 
persons,  the  result  of  such  appeals,  and 
the  reason  for  the  action  upon  each 
appeal  that  results  in  a  denial  of 
information; 

(3)  A  complete  list  of  all  statutes  that 
the  Agency  relies  upon  to  withhold 
information  under  such  provisions,  a 
description  of  whether  a  court  has 
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upheld  the  decision  of  the  Agency  to 
withhold  information  under  each  such 
statute,  and  a  concise  description  of  the 
scope  of  any  information  withheld; 

(4)  The  number  of  requests  for  records 
pending  before  the  Agency  as  of 
September  30  of  the  preceding  year,  and 
the  median  number  of  days  that  such 
request  had  been  pending  before  the 
Agency  as  of  that  date; 

(5)  The  number  of  requests  for  records 
received  by  the  Agency  and  the  number 
of  requests  that  the  Agency  processed; 

(6)  The  median  number  of  days  taken 
by  the  Agency  to  process  different  types 
of  requests; 

(7)  The  total  amount  of  fees  collected 
by  the  Agency  for  processing  requests; 
and 

(8)  The  number  of  full-time  staff  of  the 
Agency  devoted  to  processing  requests 
for  records  under  such  provisions,  and 
the  total  amount  expended  by  the 
Agency  for  processing  such  requests. 

Subpart  B — Publication  of  or 
Availability  of  General  Agency 
Information,  Rules,  Orders,  Policies, 
and  Similar  Material 

§  5.20    Publication  of  rules  and  general 
policies. 

In  accordance  with  5  U.S.C.  552(a)(1), 
there  are  separately  stated  and  currently 
published,  or  from  time  to  time  there 
will  be  published,  in  the  Federal 
Register  for  the  guidance  of  the  public, 
the  following  general  information 
concerning  FEMA: 

(a)  Description  of  the  organization  of 
the  Headquarters  Office  and  regional 
and  other  offices  and  the  established 
places  at  which,  the  employees  from 
whom,  and  the  methods  whereby  the 
public  may  obtain  information,  make 
submittals  or  requests,  or  obtain 
decisions. 

(b)  Statement  of  the  general  course 
and  method  by  which  FEMA  functions 
are  channeled  and  determined, 
including  the  nature  and  requirements 
of  all  formal  and  informal  procedures 
available. 

(c)  Rules  of  procedure,  descriptions  of 
forms  available  or  the  places  at  which 
forms  may  be  obtained,  and  instructions 
as  to  the  scope  and  contents  of  all 
papers,  reports,  or  examinations. 

(d)  Substantive  rules  of  general 
applicability  adopted  as  authorized  by 
law,  and  statements  of  general  policy  or 
interpretations  of  general  applicability 
formulated  and  adopted  by  FEMA. 

(e)  Each  amendment,  revision,  or 
repeal  of  the  materials  described  in  this 
section.  Much  of  this  information  will 
also  be  codified  in  this  subchapter  A. 


§  5.21     Effect  of  failure  to  publish. 

5  U.S.C.  552(a)(1)  provides  that  except 
to  the  extent  that  a  person  has  actual 
and  timely  notice  of  the  terms  thereof, 
a  person  may  not  in  any  manner  be 
required  to  resort  to,  or  be  adversely 
affected  by,  a  matter  required  to  be 
published  in  the  Federal  Register  and 
not  so  published. 

§5.22    Coordination  of  publication. 

The  General  Counsel  of  FEMA  is 
responsible  for  coordination  of  FEMA 
materials  required  to  be  published  in 
the  Federal  Register. 

§  5.23    incorporation  by  reference. 

When  deemed  appropriate,  matter 
covered  by  this  subpart,  which  is 
reasonably  available  to  the  class  of 
persons  affected  thereby  may  be 
incorporated  by  reference  in  the  Federal 
Register  in  accordance  with  standards 
prescribed  from  time  to  time  by  the 
Director  of  the  Federal  Register  (see  1 
CFR  part  51). 

§5.24  Availability  of  opinions,  orders, 
policies,  Interpretations,  manuals,  and 
instructions. 

FEMA  will  make  available  for  public 
inspection  and  copying  the  material 
described  in  5  U.S.C.  552(a)(2)  as 
enumerated  in  §  5.25  and  an  index  of 
those  materials  as  described  in  §  5.28,  at 
convenient  places  and  times. 

§  5.25    Available  materials. 

FEMA  materials  that  are  available 
under  this  subpart  are  as  follows: 

(a)  Final  opinions  and  orders  made  in 
the  adjudication  of  cases. 

(b)  Those  statements  of  policy  and 
interpretations  that  have  been  adopted 
by  FEMA  and  are  not  published  in  the 
Federal  Register. 

(c)  Administrative  staff  manuals  and 
instructions  to  staff  that  affect  a  member 
of  the  public,  imless  such  materials  are 
promptly  published  and  copies  offered 
for  sale. 

(d)  Copies  of  all  records,  regardless  of 
form  or  format,  that  have  been  released 
to  any  person  under  5  U.S.C.  552(a)(3), 
and  which  because  of  the  nature  of  their 
subject  matter,  the  agency  determines 
have  become  or  are  likely  to  become  the 
subject  of  subsequent  requests  for 
substantially  the  same  records. 

(e)  A  general  index  of  the  records 
referred  to  under  paragraph  (d)  of  this 
section. 

§  5.26    Rules  for  public  Inspection  and 
copying. 

(a)  Location.  Reading  room  materials 
are  available  for  public  inspection  and 
copying  at  the  following  locations: 

(1)  Headquarters: 


Federal  Center  Plaza,  500  C  Street  SW., 

Washington,  DC  20472. 
(2)  Regional  Offices 
Region  I.  room  442,  J.  W  McConnack  Post 

Office  &  Court  House,  Boston,  MA 

02109-4595; 
Region  II.  room  1337,  26  Federal  Plaza, 

New  York,  NY  10278-0002; 
Region  111.  Liberty  Square  Bldg.  (Second 

Floor),  105  South  Seventh  Street. 

Philadelphia,  PA  19106-3316; 
Region  IV.  3003  Chamblee  Tucker  Road. 

Atlanta,  GA  30341; 
Region  V,  175  W.  Jackson  Boulevard 

(Fourth  Floor).  Chicago,  IL  60604-2698: 
Region  VI,  Federal  Regional  Center,  800 

North  Loop,  Denton,  TX  76201-3698; 
Region  VII,  Suite  900,  2323  Grand  Avenue, 

Kansas  City,  MO  54108-2670; 
Region  VIII,  Denver  Federal  Center, 

Building  710,  Box  25267,  Denver,  CO 

80225-0267; 
Region  XI,  Building  105,  The  Presidio  of 

San  Francisco,  CA  94129-1250; 
Region  X,  Federal  Regional  Center,  130 — 

228th  Street,  SW.,  Bothell,  WA  98021- 

9796. 

(b)  Time.  Materials  will  be  made 
available  for  pubHc  inspection  and 
copying  during  the  normal  hours  of 
business. 

(c)  Copying  services.  FEMA  will 
furnish  reasonable  copying  services  at 
fees  specified  in  subpart  C.  Such 
reproduction  services  as  are  required 
will  be  arranged  by  the  Office  of 
Administrative  Support  in  the 
headquarters  or  by  regional  offices  as 
appropriate. 

(d)  Handling  of  materials.  The 
unlawful  removal  or  mutilation  of 
materials  is  forbidden  by  law  and  is 
punishable  by  fine  or  imprisonment  or 
both.  FEMA  personnel  making  materials 
available  will  ensure  that  all  materials 
provided  for  inspection  and  copying  are 
retiuTied  in  the  same  condition  as 
provided. 

(e)  Availability.  All  reading  room 
materials  that  are  created  on  or  after 
November  1,  1996  will  also  be  made 
available  by  computer 
telecommunications  pursuant  to  5 
U.S.C.  552(a)(2). 

§  5.27    Deletion  of  Identifying  details. 

To  the  extent  required  to  prevent  a 
clearly  unwarranted  invasion  of 
personal  privacy,  FEMA  may  delete 
identifying  details  when  making 
available  or  publishing  an  opinion, 
statement  of  policy,  interpretation,  or 
staff  manual  or  instruction.  However, 
the  justification  for  each  deletion  will  be 
explained  fully  in  writing,  and  will 
require  the  concurrence  of  the  General 
Counsel,  A  copy  of  the  justification  will 
be  attached  to  the  material  containing 
the  deletion  and  a  copy  vvill  also  be 
furnished  to  the  Headquarters  FOLA 
Officer  or  apprropriate  Regional  Director. 
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§5.28    Indexes. 

FEMA  will  maintain  and  make 
available  for  public  inspection  and 
copying  current  indexes  arranged  by 
subject  matter  providing  identifying 
information  for  the  public  regarding  any 
matter  issued,  adopted,  or  promulgated 
after  July  4,  1967,  and  described  in 
§  5.25.  FEMA  will  publish  quarterly  and 
make  available  copies  of  each  index  or 
supplements  thereto.  The  indexes  will 
be  maintained  for  public  inspection  at 
the  location  described  in  §  5.26.  An 
index  of  documents  referred  to  in 
§  5.25(e)  will  be  made  available  by 
computer  telecommunications  by 
December  31.  1999. 

§  5.29    Effect  of  failure  to  make  information 
materials  available. 

Materials  requested  to  be  made 
available  under  §  5.24  that  affect  a 
member  of  the  public  may  be  relied 
upon,  used,  or  cited  as  precedent  by 
FEMA  against  any  private  party  only  if 
(a)  they  have  been  indexed  and  either 
made  available  or  published  as  required 
by  5  U.S.C.  552(a)(2),  or  (b)  the  private 
party  has  actual  and  timely  notice  of 
their  terms. 

Subpart  C — Fees 


§5.40 
a  fee. 


Copies  of  FEMA  records  available  at 


One  copy  of  FEMA  records  not 
available  free  of  charge  will  be  provided 
at  a  fee  as  provided  in  §  5.46.  A 
reasonable  number  of  additional  copies 
will  be  provided  for  the  applicable  fee 
where  reproduction  services  are  not 
readily  obtainable  from  private 
commercial  sources. 

§5.41    FEMA  publications. 

Anyone  may  obtain  FEMA 
publications  without  charge  from  the 
FEMA  Headquarters,  Regional  Offices 
and  from  FEMA,  PO  Box  8181, 
Washington,  DC  20024  in  accordance 
with  standard  operating  procedures, 
including  limitation  on  numbers  of 
specific  individual  publications.  FEMA 
films  may  be  obtained  on  loan  or  certain 
of  these  films  may  be  purchased,  in 
which  case  fees  will  be  charged  as  set 
out  in  a  FEMA  catalogue.  Non-exempt 
FEMA  research  reports  are  available 
from  the  National  Technical  Information 
Service.  United  States  Department  of 
Commerce,  which  establishes  its  own 
fee  schedule.  Charges,  if  any,  for  these 
items  and  similar  user  charges  are 
established  in  accordance  with  other 
provisions  of  law  as,  for  example,  31 
U.S.C.  9701,  and  are  not  deemed  search 
and  duplication  charges  hereunder. 


§  5.42    Fees  to  be  charged — categories  of 
requesters. 

(a)  There  are  four  categories  of  FOIA 
requesters:  Commercial  use  requesters; 
representatives  of  news  media; 
educational  and  noncommercial 
scientific  institutions;  and  all  other 
requesters.  The  time  limits  for 
processing  requests  shall  only  begin 
upon  receipt  of  a  proper  request  that 
reasonably  identifies  records  being 
sought.  The  Freedom  of  Information 
Reform  Act  of  1986  prescribes  specific 
levels  of  fees  for  each  of  these 
categories: 

(1)  When  records  are  being  requested 
for  commercial  use,  the  fee  policy  of 
FEMA  is  to  levy  full  allowable  direct 
cost  of  searching  for,  reviewing  for 
release,  and  duplicating  the  records 
sought.  Commercial  users  are  not 
entitled  to  two  hours  of  free  search  time 
or  to  100  free  pages  of  reproduction  of 
documents.  The  full  allowable  direct 
cost  of  searching  for  and  reviewing 
records  will  be  charged  even  if  there  is 
ultimately  no  disclosure  of  records. 
Commercial  use  is  defined  as  a  use  that 
furthers  the  commercial,  trade  or  profit 
interests  of  the  requester  or  person  on 
whose  behalf  the  request  is  made.  In 
determining  whether  a  requester  falls 
within  the  commercial  use  category, 
FEMA  will  look  to  the  use  to  which  a 
requester  will  put  the  documents 
requested.  Where  a  requester  does  not 
explain  his/her  use,  or  where  his/her 
explanation  is  insufficient  to  permit  a 
determination  of  the  nature  of  the  use, 
FEMA  shall  require  the  requester  to 
provide  information  regarding  the  use  to 
be  made  of  the  information.  If  the 
explanation  does  not  include  an 
agreement  to  pay  all  appropriate  fees 
FEMA  will  process  the  request  only  up 
to  the  $30.00  threshold  that  FEMA  has 
determined  is  the  minimum  cost  to  the 
Agency  of  routine  collection  and 
processing.  Requesters  must  reasonably 
describe  the  records  sought. 

(2)  When  representatives  of  the  news 
media  request  records,  the  fee  policy  of 
FEMA  is  to  levy  reproduction  charges 
only,  excluding  charges  for  the  first  100 
pages.  A  representative  of  the  news 
media  is  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news  to 
the  public.  The  term  "news"  means 
information  that  is  about  cxirrent  events 
or  information  that  would  be  of  current 
interest  to  the  public.  Examples  of  the 
news  media  include  television  or  radio 
stations  broadcasting  to  the  public  at 
large  and  publishers  of  periodicals  (but 
only  in  those  instances  where  they  can 
qualify  as  disseminators  of  "news")  who 
make  their  products  available  for 
purchase  or  subscription  by  the  general 


public.  These  examples  are  not  intended 
to  be  all-inclusive.  As  methods  of  news 
delivery  evolve  (i.e.,  electronic 
dissemination  of  newspapers  through 
telecommunications  services),  such 
alternative  media  would  be  included  in 
this  category.  "Freelance"  journalists, 
may  be  regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 
not  actually  employed  by  it.  For 
example,  a  publication  contract  would 
be  the  clearest  proof,  but  FEMA  may 
also  look  to  the  past  publication  record, 
press  accreditation,  guild  membership, 
business  registration.  Federal 
Communications  Commission  licensing, 
or  similar  credentials  of  a  requester  in 
making  this  determination.  To  be 
eligible  for  inclusion  in  this  category, 
requesters  must  meet  the  criteria 
specified  in  this  section  and  his  or  her 
request  must  not  be  made  for  a 
commercial  use  as  that  term  is  defined 
under  paragraph  (a)(1)  of  this  section.  A 
request  for  records  that  supports  the 
news  dissemination  function  of  the 
requester  shall  not  be  considered  to  be 
a  request  that  is  for  a  commercial  use. 
Requesters  must  reasonably  describe  the 
records  sought. 

(3)  When  records  are  being  requested 
by  an  educational  or  noncommercial 
scientific  institution  whose  purpose  is 
scholarly  or  scientific  research,  the  fee 
policy  of  FEMA  is  to  levy  reproduction 
charges  only,  excluding  charges  for  the 
first  100  pages.  "Educational 
institution"  refers  to  a  preschool,  a 
public  or  private  elementary  or 
secondary  school,  an  institution  of 
graduate  higher  education,  an 
institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education  and  an  institution  of 
vocational  education,  which  operates  a 
program  or  programs  of  scholarly 
research.  "Noncommercial  scientific 
institution"  refers  to  an  institution  that 
is  not  operated  on  a  commercial  basis  as 
that  term  is  defined  under  paragraph 
(a)(1)  of  this  section  and  that  is  operated 
solely  for  the  purpose  of  conducting 
scientific  research,  the  results  of  which 
are  not  intended  to  promote  any 
particular  product  or  industry.  To  be 
eligible  for  inclusion  in  this  category, 
requesters  must  show  that  the  request  is 
being  made  under  the  auspices  of  a 
qualified  institution  and  that  the  records 
are  not  sought  for  a  commercial  use,  but 
are  sought  in  furtherance  of  scholarly  (if 
the  request  is  from  an  educational 
institution)  or  scientific  (if  the  request  is 
from  a  noncommercial  scientific 
institution)  research.  Requesters  must 
reasonably  describe  the  records  sought. 
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(4)  For  any  other  request  that  does  not 
meet  the  criteria  contained  in 
paragraphs  (a)(1)  through  (3)  of  this 
section,  the  fee  policy  of  FEMA  is  to 
levy  full  reasonable  direct  cost  of 
searching  for  and  duplicating  the 
records  sought,  except  that  the  first  100 
pages  of  reproduction  and  the  first  two 
hours  of  search  time  shall  be  furnished 
without  charge.  The  first  two  hours  of 
computer  search  time  is  based  on  the 
hourly  cost  of  operating  the  central 
processing  unit  and  the  operator's 
hourly  salary  plus  16  percent.  When  the 
cost  of  the  computer  search,  including 
the  operator  time  and  the  cost  of 
operating  the  computer  to  process  the 
request,  equals  the  equivalent  dollar 
amount  of  two  hours  of  the  salary  of  the 
person  performing  the  search,  i.e..  the 
operator.  FEMA  shall  begin  assessing 
charges  for  computer  search.  Requests 
from  individuals  requesting  records 
about  themselves  filed  in  FEMA's 
systems  of  records  shall  continue  to  be 
treated  under  the  fee  provisions  of  the 
Privacy  Act  of  1974  that  permit  fees 
only  for  reproduction.  Requesters  must 
reasonably  describe  the  records  sought. 

(b)  Except  for  requests  that  are  for  a 
commercial  use,  FEMA  may  not  charge 
for  the  first  two  hours  of  search  time  or 
for  the  first  100  pages  of  reproduction. 
However,  a  requester  may  not  file 
multiple  requests  at  the  same  time,  each 
seeking  a  portion  of  a  document  or 
documents,  in  order  to  avoid  payment 
of  fees.  When  FEMA  believes  that  a 
requester  or.  on  rare  occasions,  a  group 
of  requesters  acting  in  concert,  is 
attempting  to  break  a  request  dowTi  into 
a  series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees.  FEMA 
may  aggregate  any  such  requests  and 
charge  accordingly.  For  example,  it 
would  be  reasonable  to  presume  that 
multiple  requests  of  this  type  made 
within  a  30-day  period  had  been  made 
to  avoid  fees.  For  requests  made  over  a 
longer  period,  however,  FEMA  must 
have  a  solid  basis  for  determining  that 
aggregation  is  warranted  in  such  cases. 
Before  aggregating  requests  from  more 
than  one  requester,  FEMA  must  have  a 
concrete  basis  on  which  to  conclude 
that  the  requesters  are  acting  in  concert 
and  are  acting  specifically  to  avoid 
payment  of  fees.  In  no  case  may  FEMA 
aggregate  multiple  requests  on  unrelated 
subjects  from  one  requester. 

(c)  In  accordance  with  the  prohibition 
of  5  U.S.C.  552(a)(4)(A)(iv)  FEMA  shall 
not  charge  fees  to  any  requester, 
including  commercial  use  requesters,  if 
the  costs  of  collecting  a  fee  are  likely  to 
equal  or  exceed  the  amount  of  the  fee. 

(1)  For  commercial  use  requesters,  if 
the  direct  cost  of  searching  for, 
reviewing  for  release,  and  duplicating 


the  records  sought  would  not  exceed 
$30.00.  FEMA  shall  not  charge  the 
requester  any  costs. 

(2)  For  requests  from  representatives 
of  news  media  or  educational  and 
noncommercial  scientific  institutions, 
excluding  the  first  100  pages  that  are 
provided  at  no  charge,  if  the  duplication 
cost  would  not  exceed  $30.00.  FEMA 
shall  not  charge  the  requester  any  costs. 

(3)  For  all  other  requests  not  falling 
within  the  category  of  commercial  use 
requests,  representatives  of  news  media, 
or  educational  and  noncommercial 
scientific  institutions.  FEMA  shall  not 
charge  the  requester  any  costs  if  the 
direct  cost  of  searching  for  and 
duplicating  the  records  sought  would 
not  exceed  $30.00.  excluding  the  first 
two  hours  of  search  time  and  first  100 
pages  that  are  free  of  charge. 

§  5.43    Waiver  or  reduction  of  fees. 

(a)  FEMA  may  waive  all  fees  or  levy 
a  reduced  fee  when  disclosure  of  the 
information  requested  is  deemed  to  be 
in  the  public  interest  because  it  is  likely 
to  contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Federal  Government 
and  is  not  primarily  in  the  commercial 
interest  of  the  requester.  Disclosure  is 
considered  in  the  "public  interest"'  if  it 
would  shed  light  on  how  an  agency 
performs  its  statutory  duties;  the 
identity  of  the  requester  or  purpose  for 
which  the  information  is  requested  is 
not  relevant. 

(b)  A  fee  waiver  request  shall  indicate 
how  the  information  will  be  used,  to 
whom  it  will  be  provided,  whether  the 
requester  intends  to  use  the  information 
for  resale  at  a  fee  above  actual  cost,  any 
personal  or  commercial  benefits  that  the 
requester  reasonably  expects  to  receive 
by  the  disclosure,  provide  justification 
to  support  how  release  will  benefit  the 
general  public,  the  requester's  or 
intended  user's  identity  and 
qualifications,  expertise  in  the  subject 
area  and  ability  and  intention  to 
disseminate  the  information  to  the 
public. 

§  5.44    Prepayment  of  fees. 

(a)  When  FEMA  estimates  or 
determines  that  allowable  charges  that  a 
requester  may  be  required  to  pay  are 
likely  to  exceed  $250.00,  FEMA  may 
require  a  requester  to  make  an  advance 
payment  of  the  entire  fee  before 
continuing  to  process  the  request. 

(b)  When  a  requester  has  previously 
failed  to  pay  a  fee  in  a  timely  fashion 
(i.e.,  within  30  days  of  the  date  of  the 
billing).  FEMA  may  require  the 
requester  to  pay  the  full  amount  owed 
plus  any  applicable  interest  as  provided 
in  §  5.46(d),  and  to  make  an  advance 


payment  of  the  full  amount  of  the 
estimated  fee  before  the  agency  begins 
to  process  a  new  request  or  a  pending 
request  from  that  requester. 

(c)  When  FEMA  acts  under 
paragraphs  (a)  or  (b)  of  this  section,  the 
administrative  time  limits  prescribed  in 
subsection  (a)(6)  of  the  FOIA  (i.e..  20 
workdays  from  the  receipt  of  initial 
requests  and  20  workdays  from  receipt 
of  appeals  from  initial  denial,  plus 
permissible  extensions  of  these  time 
limits)  will  begin  only  after  FEMA  has 
received  fee  payments  described  under 
paragraphs  (a)  or  (b)  of  this  section. 

§  5.45    Form  of  payment 

Payment  shall  be  by  check  or  money 
order  payable  to  the  Federal  Emergency 
Management  Agency  and  shall  be 
addressed  to  the  official  designated  by 
FEMA  in  correspondence  with  the 
requester  or  to  the  Headquarters  FOIA 
Officer  or  to  the  Regional  FOIA  Officer, 
as  appropriate. 

§  5.46    Fee  schedule. 

(a)  Manual  searches  for  records. 
FEMA  will  charge  at  the  salary  rate(s), 
(i.e..  basic  hourly  pay  rate  plus  16 
percent)  of  the  employee(s)  conducting 
the  search.  FEMA  may  assess  charges 
for  time  spent  searching,  even  if  the 
agency  fails  to  locate  the  records  or  if 
records  located  are  determined  to  be 
exempt  from  disclosure. 

(b)  Computer  searches  for  records. 
FEMA  will  charge  the  actual  direct  cost 
of  providing  the  service.  This  will 
include  the  cost  of  operating  the  central 
processing  unit  (CPU)  for  that  portion  of 
operating  time  that  is  directly 
attributable  to  searching  for  records 
responsive  to  a  FOIA  request  and 
operator/programmer  salar\' 
apportionable  to  the  search.  FEMA  may 
assess  charges  for  time  spent  searching, 
even  if  FEMA  fails  to  locate  the  records 
or  if  records  located  are  determined  to 
be  exempt  from  disclosure. 

(c)  Duphcation  costs.  (1)  For  copies  of 
documents  reproduced  on  a  standard 
office  copying  machine  in  sizes  up  to 
8V2  X  14  inches,  the  charge  will  be  $0.15 
per  page. 

(2)  Tne  fee  for  reproducing  copies  of 
records  over  8V2  x  14  inches  or  whose 
physical  characteristics  do  not  permit 
reproduction  by  routine  electrostatic 
copying  shall  be  the  direct  cost  of 
reproducing  the  records  through 
government  or  commercial  sources.  If 
FEMA  estimates  that  the  allowable 
duplication  charges  are  hkely  to  exceed 
$25.00,  it  shall  notify  the  requester  of 
the  estimated  amount  of  fees,  unless  the 
requester  has  indicated  iu  advance  his/ 
her  willingness  to  pay  fees  as  high  as 
those  anticipated.  Such  a  notice  shall 
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offer  a  requester  the  opportunity  to 
confer  with  agency  personnel  with  the 
objective  of  reformulating  the  request  to 
meet  his/her  needs  at  a  lower  cost. 

(3)  For  copies  prepared  by  computer, 
such  as  tapes  or  printouts,  FEMA  shall 
charge  the  actual  cost,  including 
operator  time,  of  production  of  the  tape 
or  printout.  If  FEMA  estimates  that  the 
allowable  duplication  cheirges  are  likely 
to  exceed  $25,  it  shall  notify  the 
requester  of  the  estimated  amount  of 
fees,  unless  the  requester  has  indicated 
in  advance  his/her  willingness  to  pay 
fees  as  high  as  those  anticipated.  Such 

a  notice  shall  offer  a  requester  the 
opportunity  to  confer  with  agency 
personnel  with  the  objective  of 
reformulating  the  request  to  meet  his/ 
her  needs  at  a  lower  cost. 

(4)  For  other  methods  of  reproduction 
or  duplication,  FEMA  shall  charge  the 
actual  direct  costs  of  producing  the 
document(s).  If  FEMA  estimates  that  the 
allowable  duplication  charges  are  likely 
to  exceed  $25,  it  shall  notify  the 
requester  of  the  estimated  amount  of 
fees,  unless  the  requester  has  indicated 
in  advance  his/her  willingness  to  pay 
fees  as  high  as  those  anticipated.  Such 

a  notice  shall  offer  a  requester  the 
opportunity  to  confer  with  agency 
personnel  with  the  objective  of 
reformulating  the  request  to  meet  his/ 
her  needs  at  a  lower  cost. 

(d)  Interest.  Interest  may  be  charged  to 
those  requesters  who  fail  to  pay  fees 
charged.  FEMA  may  begin  assessing 
interest  charges  on  the  amount  billed 
starting  on  the  31st  day  following  the 
day  on  which  the  billing  was  sent. 
Interest  will  be  at  the  rate  prescribed  in 
31  U.S.C.  3717  and  will  accrue  from  the 
date  of  the  billing. 

(e)  Methods  to  comply.  FEMA  shall 
use  the  most  efficient  and  least  costly 
methods  to  comply  with  requests  for 
documents  made  under  the  FOIA. 
FEMA  may  choose  to  contract  with 
private  sector  services  to  locate, 
reproduce  and  disseminate  records  in 
response  to  FOIA  requests  when  that  is 
the  most  efficient  and  least  costly 
method.  When  docvunents  responsive  to 
a  request  are  maintained  for  distribution 
by  agencies  operating  statutory-based 
fee  schedule  programs,  such  as  but  not 
limited  to  the  Government  Printing 
Office  or  the  National  Technical 
Information  Service,  FEMA  will  inform 
requesters  of  the  steps  necessary  to 
obtain  records  from  those  sources. 

§  5.47    Appeals  regarding  fees. 

A  requester  whose  application  for  a 
fee  waiver  or  a  fee  reduction  is  denied 
may  appeal  that  decision  to  the  General 
Counsel  in  the  manner  prescribed  in 
subpart  D. 


Subpart  D — Described  Records 

§5.50    General. 

(a)  Except  for  records  made  available 
pursuant  to  subpart  B,  FEMA  shall 
promptly  make  records  available  to  a 
requester  pursuant  to  a  request  that 
reasonably  describes  such  records 
unless  FEMA  invokes  an  exemption 
under  subpart  E.  For  information  that  is 
deleted  from  a  record  in  part,  the 
amount  of  information  deleted  shall  be 
indicated  on  the  released  portion  of  the 
record,  unless  including  that  indication 
would  harm  an  interest  protected  by  an 
applicable  exemption.  When  entire 
records,  or  entire  pages,  are  withheld  a 
reasonable  effort  is  to  be  made  to 
estimate  the  volume  of  what  is  withheld 
and  provide  any  such  estimate  to  the 
requester.  Although  the  burden  of 
reasonable  description  of  the  records 
rests  with  the  requester,  FEMA  will 
assist  in  identification  to  the  extent 
practicable.  Where  requested  records 
may  be  involved  in  litigation  or  other 
judicial  proceedings  in  which  the 
United  States  is  a  party  the  procedures 
set  forth  under  §  5.8  shall  be  followed. 

(b)  Upon  receipt  of  a  request  that  does 
not  reasonably  describe  the  records 
requested,  FEMA  may  contact  the 
requester  to  seek  a  more  specific 
description.  The  20-workday  time  Umit 
set  forth  in  §  5.52  will  not  start  until  a 
request  reasonably  describing  the 
records  is  received  in  the  office  of  the 
appropriate  official  identified  in  §  5.51. 

§  5.51    Submission  of  requests  for 
described  records. 

(a)  For  records  located  in  the  FEMA 
Headquarters,  requests  shall  be 
submitted  in  writing,  to  the 
Headquarters  FOIA  Officer,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  For  records 
located  in  the  FEMA  Regional  Offices, 
requests  shall  be  submitted  to  the 
appropriate  Regional  FOIA  Officer,  at 
the  address  listed  in  §  5.26.  Requests 
should  bear  the  legend  "Freedom  of 
Information  Request"  prominently 
marked  both  on  the  face  of  the  request 
letter  and  on  the  envelope.  The  20- 
workday  time  limit  for  agency 
determinations  set  forth  in  §  5.52  shall 
not  start  until  a  request  is  received  in 
the  office  of  the  appropriate  official 
identified  in  this  paragraph. 

(b)  The  Headquarters  FOIA  Officer 
shall  respond  to  questions  concerning 
the  proper  office  to  which  Freedom  of 
Information  requests  should  be 
addressed. 

§  5.52    Review  of  requests. 

(a)  Upon  receipt  of  a  request  for 
information,  the  Headquarters  FOIA 


Officer,  or  the  Regional  FOIA  Officer  for 
a  regional  office,  will  forward  the 
request  to  the  FEMA  office  that  has 
custody  of  the  record.  An  information 
copy  of  region  requests  will  be 
forwarded  to  the  Headquarters  FOIA 
Officer. 

(b)  Multiple  requests  fix)m  one 
requester  or  requesters  acting  in  concert 
will  be  processed  as  one  request  when 
the  Agency  reasonably  believes  that 
such  requests  actually  constitute  a 
single  request  that  will  otherwise  satisfy 
the  unusual  circumstances  specified  in 
§  5.56(c).  Multiple  unrelated  requests 
will  not  be  aggregated. 

(c)  Upon  any  request  for  records  made 
pursuant  to  §  5.20.  §  5.24,  or  §  5.51,  the 
office  having  custody  of  the  records 
shall  determine  within  20  workdays 
after  receipt  of  any  such  request  in  the 
office  of  the  appropriate  official 
identified  in  §  5.51  whether  to  comply 
with  the  request.  If  the  request  is 
approved,  the  office  having  custody  of 
the  record  shall  notify  the  requester  and 
the  Headquarters  FOIA  Officer  whether 
the  request  originated  in  Headquarters, 

a  Region  or  the  field. 

(d)  Requests  for  expedited  processing 
and  FOIA  appeals  will  be  taken  out  of 
order  and  given  expedited  treatment 
whenever  it  is  determined  that: 

(1)  Circumstances  in  which  failure  to 
expedite  could  reasonably  be  expected 
to  pose  an  imminent  threat  to  the  life  or 
physical  safety  of  an  individual; 

(2)  There  exists  an  urgency  to  inform 
the  public  about  an  actual  or  alleged 
Federal  Government  activity,  and  a 
person  who  is  primarily  engaged  in 
disseminating  information  makes  the 
request. 

A  requester  whose  request  for 
expedited  access  is  denied  may  appeal 
that  decision  to  the  General  Counsel  in 
the  manner  prescribed  in  subpart  D. 

§  5.53    Approval  of  requests. 

(a)  When  a  request  is  approved, 
records  will  be  made  available  promptly 
in  accordance  with  the  terms  of  the 
regulation.  For  records  required  to  be 
made  available  under  5  U.S.C.  552(a)(2), 
public  inspection  and  copying  will  be 
provided  as  provided  in  §  5.26.  For 
records  being  made  available  under  5 
U.S.C.  552(a)(3),  records  will  be 
reviewed  and  provided  as  expeditiously 
as  possible. 

(b)  In  making  a  record  available  under 
5  U.S.C.  552(a)(3),  the  record  shall  be 
provided  in  any  form  or  format 
requested  by  the  person  if  the  record  is 
readily  reproducible  by  the  agency  in 
that  form  or  format. 
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§  5.54    Denial  of  request  for  records. 

(a)  Each  of  the  following  officials 
within  FEMA,  any  official  designated  to 
act  for  the  official,  or  any  official 
delegated  authority  by  such  officials 
shall  have  the  authority  to  make  initial 
denials  of  requests  for  disclosure  of 
records  in  his  or  her  custody,  and  shall, 
in  accordance  with  5  U.S.C.  552(a)(6)(C) 
be  the  responsible  official  for  denial  of 
records  imder  this  part. 

(1)  Deputy  Director. 

(2)  [Reserved]. 

(3)  Federal  Insurance  Administrator/ 
Executive  Administrator. 

(4)  Associate  Directors/Executive 
Associate  Directors. 

(5)  United  States  Fire  Administrator/ 
Executive  Administrator. 

(6)  Chief  of  Staff. 

(7)  Office  Directors. 

(8)  Associate  General  Counsel  for 
General  Law. 

(9)  Inspector  General. 

(10)  Chief  Financial  Officer. 

(11)  Regional  Directors. 

(b)  If  a  request  is  denied,  the 
appropriate  official  listed  in  paragraph 
(a)  of  this  section  shall  advise  the 
requester  within  20  workdays  of  receipt 
of  the  request  by  the  official  specified  in 
§  5.51,  except  as  provided  in  §  5.56,  and 
shall  furnish  written  reasons  for  the 
denial.  The  denial  will  describe  the 
record  or  records  requested,  state  the 
reasons  for  nondisclosure  pursuant  to 
subpart  E,  state  the  name  and  title  or 
position  of  the  official  responsible  for 
the  denial  of  such  request,  and  state  the 
requester's  appeal  rights. 

(c)  If  FEMA  cannot  locate  requested 
records  the  appropriate  official  specified 
in  paragraph  (a)  of  this  section  will 
inform  the  requester  that  the  agency  has 
determined  at  the  present  time  to  deny 
the  request  because  the  records  have  not 
yet  been  foimd  or  examined,  but  that  the 
agency  will  review  the  request  within  a 
specified  number  of  days,  when  the 
search  or  examination  is  expected  to  be 
complete.  The  denial  letter  vdll  state  the 
name  and  title  or  position  of  the  official 
responsible  for  the  denial  of  such 
request.  In  such  event,  the  requester 
may  file  an  agency  appeal  immediately, 
pursuant  to  §5.55. 

§  5.55    Appeal  within  FEMA  of  denial  of 
request 

(a)  A  requester  denied  access,  in 
whole  or  in  part,  to  FEMA  records  may 
appeal  that  decision  within  FEMA. 
Address  all  appeals  to  the  Headquarters 
FOIA  Officer,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  regardless  of  whether  Uie  denial 
being  appealed  was  made  at 
Headquarters,  in  a  field  office,  or  by  a 
Regional  Director. 


(b)  An  appeal  must  be  received  in  the 
Headquarters  FOIA  Office  no  later  than 
thirty  calendar  days  after  receipt  by  the 
requester  of  the  initial  denial. 

(c)  An  appeal  must  be  in  writing  and 
should  contain  a  brief  statement  of  the 
requester's  reason(s)  challenging  the 
cited  exemption(s)  as  improper,  and 
should  enclose  copies  of  the  initial 
request  and  denial.  The  appeal  letter 
should  bear  the  legend,  "FREEDOM  OF 
INFORMATION  APPEAL," 
conspicuously  marked  on  both  the  face 
of  the  appeal  letter  and  on  the  envelope. 
FEMA  has  20  workdays  after  the  receipt 
of  an  appeal  to  make  a  determination 
with  respect  to  such  appeal.  The  20- 
workday  time  limit  shall  not  begin  to 
run  until  the  Headquarters  FOIA  Officer 
receives  the  appeal.  Misdirected  appeals 
should  be  forwarded  promptly  to  that 
office. 

(d)  The  Headquarters  FOIA  Officer 
vdll  submit  the  appeal  to  the  General 
Counsel  for  final  administrative 
determination. 

(e)  The  General  Counsel  shall  be  the 
deciding  official  on  all  appeals  except  in 
those  cases  in  which  he  or  she  made  the 
initial  denial.  If  the  General  Counsel 
made  the  initial  denial,  the  Deputy 
Director  wdll  be  the  deciding  official  on 
any  appeal  from  that  denial.  In  the 
absence  of  the  Deputy  Director,  or  in 
case  of  a  vacancy  in  that  office,  the 
Director  may  be  the  deciding  official  or 
designate  another  FEMA  official  to 
perform  the  Deputy's  functions. 

(f)  If  an  appeal  is  filed  in  response  to 
a  tentative  denial  pending  locating  and/ 
or  examination  of  records,  as  described 
in  §  5.53(c),  FEMA  will  continue  to 
search  for  or  examine  the  requested 
records  and  will  issue  a  response 
immediately  upon  completion  of  the 
search  or  examination.  Such  action  in 
no  way  suspends  the  time  for  FEMA's 
response  to  the  requester's  appeal  that 
FEMA  will  continue  to  process 
regardless  of  the  response  under  this 
paragraph. 

(g)  If  a  requester  files  suit  pending  an 
agency  appeal,  FEMA  nonetheless  will 
continue  to  process  the  appeal,  and  will 
furnish  a  response  within  the  20 
workday  time  limit  set  out  in  paragraph 
(c)  of  this  section. 

(h)  If,  on  appeal,  the  denial  of  the 
request  for  records  is  upheld  in  whole 
or  in  part,  the  General  Counsel  will 
promptly  furnish  the  requester  a  copy  of 
the  ruling  in  writing  within  the  20- 
workday  time  limit  set  out  in  paragraph 
(c)  of  this  section  except  as  provided  in 
§  5.55.  The  notification  letter  shall 
contain: 

(1)  A  brief  description  of  the  record  or 
records  requested; 


(2)  A  statement  of  the  legal  basis  for 
nondisclosure; 

(3)  A  statement  of  the  name  and  title 
or  position  of  the  official  or  officials 
responsible  for  the  denial  of  the  initial 
request  as  described  in  §  5.54  and  the 
denial  of  the  appeal  as  described  in 
paragraph  (0  of  this  section,  and 

(4)  A  statement  of  the  requester's 
rights  of  judicial  review. 

§  5.56    Extension  of  time  limits. 

(a)  In  unusual  circumstances  as 
specified  in  this  section,  the  time  limits 
prescribed  in  §§  5.52  and  5.55  may  be 
extended  by  a  wrritten  notice  to  thie 
person  making  such  request  setting  forth 
the  unusual  circimistances  for  such 
extension  and  the  date  on  which  a 
determination  is  expected  to  be 
dispatched.  No  such  notice  shall  specify 
a  date  that  would  result  in  an  extension 
for  more  than  10  workdays,  except  as 
provided  in  paragraph  (b)  of  this 
section. 

(b)  With  respect  to  a  request  for  which 
a  written  notice  imder  paragraph  (a)  of 
this  section  extends  the  time  limits 
prescribed  under  §§  5.52(b)  and  5.55(c). 
the  agency  shall  notify  the  person 
making  the  request  if  the  request  cannot 
be  processed  within  the  time  limit 
specified  in  that  section  and  shall 
provide  the  person  an  opportunity  to 
limit  the  scope  of  the  request  so  that  it 
may  be  processed  within  that  time  limit 
or  an  opportunity  to  arrange  with  the 
agency  an  alternative  time  frame  for 
processing  the  request  or  a  modified 
request.  Refusal  by  the  requester  to 
modify  the  request  reasonably  or  to 
arrange  such  an  alternative  time  frame 
shall  be  considered  as  a  factor  in 
determining  whether  exceptional 
circumstances  exist  for  purposes  of  this 
section. 

(c)  "Unusual  circumstances"  means, 
but  only  to  the  extent  reasonably 
necessary  for  the  proper  processing  of 
the  particular  requests — 

(1)  The  need  to  search  for  and  collect 
the  requested  records  from  field 
facilities  or  other  estabhshments  that  are 
separate  from  the  office  processing  the 
request; 

(2)  The  need  to  search  for,  collect,  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
that  are  demanded  in  a  single  request; 
or 

(3)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more 
components  of  the  agency  having 
substantial  subject  matter  interest 
therein. 
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§  5.57    Predisclosure  notification 
procedures  for  confidential  commercial 
information. 

(a)  In  general.  Business  information 
provided  to  FEMA  by  a  business 
submitter  shall  not  be  disclosed 
pursuant  to  a  Freedom  of  Information 
Act  request  except  in  accordance  with 
this  section.  For  purposes  of  this 
section,  the  following  definitions  apply: 

(1)  Confidential  commercial 
information  means  records  provided  to 
the  government  by  a  submitter  that 
arguably  contain  material  exempt  from 
release  under  Exemption  4  of  the 
Freedom  of  Information  Act,  5  U.S.C. 
552(b)(4).  because  disclosure  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(2)  Su6m/tter  means  any  person  or 
entity  that  provides  confidential 
commercial  information  to  the 
government.  The  term  submitter 
includes  corporations.  State 
governments,  and  foreign  governments. 

(b)  Notice  to  business  submitters. 
FEMA  shall  provide  a  submitter  with 
prompt  notice  of  receipt  of  a  Freedom 
of  Information  Act  request 
encompassing  its  business  information 
whenever  required  in  accordance  with 
paragraph  (c)  of  this  section,  and  except 
as  provided  in  paragraph  (g)  of  this 
section.  The  written  notice  shall  either 
describe  the  exact  nature  of  the  business 
information  requested  or  provide  copies 
of  the  records  or  portions  of  records 
containing  the  business  information. 

(c)  When  notice  is  required.  (1)  For 
confidential  commercial  information 
submitted  prior  to  January  1.  1988. 
FEMA  shall  provide  a  submitter  with 
notice  of  receipt  of  a  FOIA  request 
whenever: 

(i)  The  records  are  less  than  10  years 
old  and  the  information  has  been 
designated  by  the  submitter  as 
confidential  commercial  information; 

(ii)  FEMA  has  reason  to  believe  that 
disclosure  of  the  information  could 
reasonably  result  in  commercial  or 
financial  injury  to  the  submitter;  or 

(iii)  The  information  is  subject  to 
prior  express  commitment  of 
confidentiality  given  by  FEMA  to  the 
submitter. 

(2)  For  confidential  commercial 
information  submitted  to  FEMA  on  or 
after  January  1,  1988.  FEMA  shall 
provide  a  submitter  with  notice  of 
receipt  of  a  FOIA  request  whenever: 

(i)  The  submitter  has  in  good  faith 
designated  the  information  as 
commercially  or  financially  sensitive 
information;  or 

(ii)  FEMA  has  reason  to  believe  that 
disclosure  of  the  information  could 
reasonably  result  in  commercial  or 
financial  injury  to  the  submitter. 


(3)  Notice  of  a  request  for  confidential 
commercial  information  falling  within 
paragraph  (c)(2)(i)  of  this  section  shall 
be  required  for  a  period  of  not  more 
than  10  years  after  the  date  of 
submission  unless  the  submitter 
requests,  and  provides  acceptable 
justification  for,  a  specific  notice  period 
of  greater  duration. 

(4)  Whenever  possible,  the  submitter's 
claim  of  confidentiality  shall  be 
supported  by  a  statement  or  certification 
by  an  officer  or  autliorized 
representative  of  the  company  that  the 
information  in  question  is  in  fact 
confidential  commercial  or  financial 
information  and  has  not  been  disclosed 
to  the  public. 

(d)  Opportunity  to  object  to 
disclosure.  (1)  Through  the  notice 
described  in  paragraph  (b)  of  this 
section,  FEMA  shall  afford  a  submitter 
7  workdays  within  which  to  provide 
FEMA  with  a  detailed  statement  of  any 
objection  to  disclosure.  Such  statement 
shall  specify  all  grounds  for 
withholding  any  of  the  information 
under  any  exemptions  of  the  Freedom'  of 
Information  Act  and,  in  the  case  of 
Exemption  4,  shall  demonstrate  why  the 
information  is  contended  to  be  a  trade 
secret  or  commercial  or  financial 
information  that  is  considered 
privileged  or  confidential.  Information 
provided  by  a  submitter  pursuant  to  this 
paragraph  might  itself  be  subject  to 
disclosure  under  the  FOIA. 

(2)  When  notice  is  given  to  a 
submitter  under  this  section,  FEMA 
shall  notify  the  requester  that  such 
notice  has  been  given  to  the  submitter. 
The  requester  will  be  further  advised 
that  a  delay  in  responding  to  the 
request,  i.e.,  10  workdays  after  receipt  of 
the  request  by  FEMA  or  20  workdays 
after  receipt  of  the  request  by  FEMA  if 
the  time  limits  are  extended  under 
unusual  circumstances  permitted  by  the 
FOIA,  may  be  considered  a  denial  of 
access  to  records  and  the  requester  may 
proceed  with  an  administrative  appeal 
or  seek  judicial  review,  if  appropriate. 

(e)  Notice  of  intent  to  disclose.  FEMA 
shall  consider  carefully  a  submitter's 
objections  and  specific  grounds  for 
nondisclosure  prior  to  determining 
whether  to  disclose  business 
information.  Whenever  FEMA  decides 
to  disclose  business  information  over 
the  objection  of  a  submitter,  FEMA  shall 
forward  to  the  submitter  a  written  notice 
that  shall  include: 

(1)  A  statement  of  the  reasons  why  the 
submitter's  disclosure  objections  were 
not  sustained; 

(2)  A  description  of  the  business 
information  to  be  disclosed;  and 

(3)  A  specified  disclosure  date,  which 
is  7  workdays  after  the  notice  of  the 


final  decision  to  release  the  requested 
information  has  been  mailed  to  the 
submitter.  FEMA  shall  inform  the 
submitter  that  disclosure  will  be  made 
by  the  specified  disclosure  date,  unless 
the  submitter  seeks  a  court  injunction  to 
prevent  its  release  by  the  date.  When 
notice  is  given  to  a  submitter  under  this 
section,  FEMA  shall  notify  the  requester 
that  such  notice  has  been  given  to  the 
submitter  and  the  proposed  date  for 
disclosure. 

(f)  Notice  of  lawsuit.  (1)  Whenever  a 
requester  brings  legal  action  seeking  to 
compel  disclosure  of  business 
information  covered  by  paragraph  (c)  of 
this  section,  FEMA  shall  promptly 
notify  the  submitter. 

(2)  Whenever  a  submitter  brings  legal 
action  seeking  to  prevent  disclosure  of 
business  information  covered  by 
paragraph  (c)  of  this  section,  FEMA 
shall  promptly  notify  the  requester. 

(g)  Exception  to  notice  requirement. 
The  notice  requirements  of  this  section 
shall  not  apply  if: 

(1)  FEMA  determines  that  the 
information  shall  not  be  disclosed; 

(2)  The  information  has  been 
published  or  otherwise  officially  made 
available  to  the  public; 

(3)  Disclosure  of  the  information  is 
required  by  law  (other  than  5  U.S.C. 
552);  or 

(4)  The  information  was  required  in 
the  course  of  a  lawful  investigation  of  a 
possible  violation  of  criminal  law. 

$  5.58    Exhaustion  of  admlnistrativa 
remedies. 

(a)  Any  person  making  a  request  to 
FEMA  for  records  under  this  part  shall 
be  deemed  to  have  exhausted  his 
administrative  remedies  with  respect  to 
the  request  if  the  agency  fails  to  comply 
with  the  applicable  time  limit 
provisions  set  forth  in  §§  5.52  and  5.55. 

(b)  "Exceptional  circumstances"  does 
not  include  a  delay  that  results  from  a 
predictable  agency  workload  of  requests 
under  this  section,  unless  the  agency 
demonstrates  reasonable  progress  in 
reducing  its  backlog  of  pending 
requests. 

(c)  Refusal  by  a  requester  to  modify 
the  scope  of  a  request  reasonably  or  to 
arrange  an  alternative  time  frame  for 
processing  the  request  (or  a  modified 
request)  under  paragraph  (a)  after  being 
given  an  opportunity  to  do  so  by  the 
agency  to  whom  the  person  made  the 
request  shall  be  considered  as  a  factor 
in  determining  whether  exceptional 
circumstances  exist  for  purposes  of  this 
paragraph. 

§  5.59    Judicial  relief  available  to  the 
public. 

Upon  denial  of  a  requester's  appeal, 
the  requester  may  file  a  complaint  in  a 
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district  court  of  the  United  States  in  the 
district  in  which  the  complainant 
resides,  or  has  his  principal  place  of 
business,  or  in  which  the  agency  records 
are  situated,  or  in  the  District  of 
Columbia,  pursuant  to  5  U.S.C. 
552(a)(4)(B). 
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§  5.60    Disciplinary  action  against 
employees  for  "arbitrary  or  capricious" 
denial. 

Pursuant  to  5  U.S.C.  552(a)(4)(F), 
whenever  the  district  court,  described  in 
§  5.59  orders  the  production  of  any 
FEMA  records  improperly  withheld 
from  the  complainant  and  assesses 
against  the  United  States  reasonable 
attorney  fees  and  other  litigation  costs, 
and  the  court  additionally  issues  a 
written  finding  that  the  circumstances 
surrounding  the  withholding  raise 
questions  whether  FEMA  personnel 
acted  arbitrarily  or  capriciously  with 
respect  to  the  withholding,  the  Special 
Counsel  in  the  Merit  Systems  Protection 
Board  is  required  to  initiate  a 
proceeding  to  determine  whether 
disciplinary  action  is  warranted  against 
the  officer  or  employee  who  primarily 
was  responsible  for  the  withholding. 
The  Special  Counsel  after  investigation 
and  consideration  of  the  evidence 
submitted,  submits  findings  and 
recommendations  to  the  Director  of 
FEMA  and  sends  copies  of  the  findings 
and  reconmfiendations  to  the  officer  or 
employee  or  his  or  Ijer  representative. 
The  law  requires  the  Director  to  take 
any  corrective  action  that  the  Special 
Counsel  recommends. 

§  5.61    Contempt  for  noncompliance. 

In  the  event  of  noncompliance  by 
FEMA  with  an  order  of  a  district  court 
pursuant  to  §  5.60,  the  district  court  may 
punish  for  contempt  the  FEMA 
employee  responsible  for  the 
noncompliance,  pursuant  to  5  U.S.C 
552(a)(4)(G). 

Subpart  E— Exemptions 

§5.70    General. 

The  exemptions  enumerated  in  5 
U.S.C.  552(b).  under  which  the 
provisions  for  availability  of  records  and 
informational  materials  will  not  apply, 
are  general  in  nature.  FEMA  will  decide 
each  case  on  its  merits  in  accordance 
with  the  FEMA  policy  expressed  in 
subpart  A. 

$5.71    Categories  of  records  exempt  from 
disclosure  under  5  U.S.C.  552. 

5  U.S.C.  552(b)  provides  that  the 
requirements  of  the  statute  do  not  apply 
to  matters  that  are: 

(a)  Specifically  authorized  under 
criteria  established  by  an  Executive 
Order  to  be  kept  secret  in  the  interest  of 


national  defense  or  foreign  policy  and 
are,  in  fact,  properly  classified  pursuant 
to  such  Executive  drder; 

(b)  Related  solely  to  the  internal 
personnel  rules  and  practices  of  an 
agency: 

(c)  Specifically  exempted  from 
disclosure  by  statute  other  than  section 
552(b)  of  title  5,  provided  that  such 
statute  requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue  or  establishes  particular  criteria 
for  withholding  or  refers  to  particular 
types  of  matter  to  be  withheld; 

(d)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential; 

(e)  Inter-agency  or  intra-agency 
memoranda  or  letters  that  would  not  be 
available  by  law  to  a  party  other  than  an 
agency  in  litigation  with  the  agency; 

(f)  Personnel  and  medical  files  and 
similar  files  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

tg)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information: 

(1)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(2)  Would  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication; 

(3)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(4)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  that  furnished 
information  on  a  confidential  basis,  and, 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
furnished  by  a  confidential  source; 

(5)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(6)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual; 

fti)  Contained  in  or  related  to 
examination,  operating,  or  condition 
reports  prepared  by,  on  behalf  of,  or  for 
the  use  of  any  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions; 

(i)  Geological  and  geophysical 
information  and  data,  including  maps. 


regarding  wells.  Any  reasonably 
segregable  portion  of  a  record  shall  be 
provided  to  any  person  requesting  the 
record  after  deletion  of  the  portions  that 
are  exempt  under  this  section;  or 

(j)  Whenever  a  request  is  made  that 
involves  access  to  records  described  in 
paragraph  (g)(1)  of  this  section  and  the 
investigation  or  proceeding  involves  a 
possible  violation  of  criminal  law;  and 
there  is  reason  to  believe  that  the  subject 
of  the  investigation  or  proceeding  is  not 
aware  of  its  pendency,  and  disclosure  of 
the  existence  of  the  records  could 
reasonably  be  expected  to  interfere  with 
enforcement  proceedings.  FEM.^  may, 
during  only  such  time  as  that 
circumstance  continues,  treat  the 
records  as  not  subject  to  the 
requirements  of  5  U.S.C.  552  and  this 
subpart. 

5  5.72    Executive  privilege  exemption. 

Where  application  of  the  executive 
privilege  exemption  is  desired,  the 
matter  shall  be  forwarded  to  the  Director 
for  consideration.  If  the  request  for 
information  is  fi-om  a  congressional 
source,  only  the  President  may  invoke 
the  exemption.  Presidential  approval  is 
not  necessarily  required  if  the  request 
for  information  is  in  connection  with 
judicial  or  adjudicatory  proceedings  or 
otherwise.  In  connection  with  judicial 
proceedings,  the  response  shall  be 
coordinated  with  the  Department  of 
Justice. 

Subpart  F— Subpoenas  or  Ottier  Legal 
Demands  for  Testimony  or  the 
Production  or  Disclosure  of  Records 
or  Other  Information 

S  5.80    Scope  and  appllcaMlity. 

(a)  This  subpart  sets  forth  policies  and 
procedures  with  respect  to  the 
disclosure  or  production  by  FEMA 
employees,  in  response  to  a  subpoena, 
order  or  other  demand  of  a  court  or 
other  cuthority,  of  any  material 
contained  in  the  files  of  the  Agency  or 
any  information  relating  to  material 
contained  in  the  files  of  the  Agency  or 
any  information  acquired  by  an 
employee  as  part  of  the  performance  of 
that  person's  official  duties  or  because 
of  that  person's  official  status. 

(b)  This  subpart  applies  to  State  and 
local  judicial,  administrative  and 
legislative  proceedings,  and  federal 
judicial  and  administrative  proceedings. 

(c)  This  subpart  does  not  apply  to 
congressional  requests  or  subpoenas  for 
testimony  or  documents,  or  to  an 
employee  making  an  appearance  solely 
in  his  or  her  private  capacity  in  judicial 
or  administrative  proceedings  that  do 
not  relate  to  the  Agency  (such  as  cases 
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arising  out  of  traffic  accidents,  domestic 
relations,  etc.). 

§  5.81    Statement  of  policy. 

(a)  It  is  the  policy  of  FEMA  to  make 
its  records  available  to  private  litigants 
to  the  same  extent  and  in  the  same 
manner  as  such  records  are  made 
available  to  members  of  the  general 
public,  except  where  protected  from 
disclosure  by  litigation  procedural 
authority  (e.g.,  Federal  Rules  of  Civil 
Procedure)  or  other  applicable  law. 

[b)  It  is  FEMA's  policy  and 
responsibility  to  preserve  its  human 
resources  for  performance  of  the  official 
functions  of  the  Agency  and  to  maintain 
strict  impartiality  with  respect  to  private 
litigants.  Participation  by  FEMA 
employees  in  private  litigation  in  their 
official  capacities  is  generally  contrary 
to  this  policy. 

§  5.82    Definitions. 

For  purposes  of  this  subpart,  the 
following  terms  have  the  meanings 
ascribed  to  them  in  this  section: 

(a)  Demand  refers  to  a  subpoena, 
order,  or  other  demand  of  a  court  of 
competent  jurisdiction,  or  other  specific 
authority  (e.g..  an  administrative  or 
State  legislative  body),  signed  by  the 
presiding  officer,  for  the  production, 
disclosure,  or  release  of  FEMA  records 
or  information  or  for  the  appearance  and 
testimony  of  FEMA  personnel  as 
witnesses  in  their  official  capacities. 

(b)  Employee  of  the  Agency  includes 
all  officers  and  employees  of  the  United 
States  appointed  by  or  subject  to  the 
supervision,  jurisdiction  or  control  of 
the  Director  of  FEMA. 

(c)  Private  litigation  refers  to  any  legal 
proceeding  that  does  not  involve  as  a 
named  party  the  United  States 
Government,  or  the  Federal  Emergency 
Management  Agency,  or  any  official 
thereof  in  his  or  her  official  capacity. 

§  5.83    Authority  to  accept  service  of 
subpoenas. 

In  all  legal  proceedings  between 
private  litigants,  a  subpoena  duces 
tecum  or  subpoena  ad  testificandum  or 
other  demand  by  a  court  or  other 
authority  for  the  production  of  records 
held  by  FEMA  Regional  offices  or  for 
the  oral  or  written  testimony  of  FEMA 
Regional  employees  should  be 
addressed  to  the  appropriate  Regional 
Director  listed  in  §  5.26.  For  records  or 
testimony  of  the  Office  of  Inspector 
General,  the  subpoena  should  be 
addressed  to  the  Inspector  General, 
Federal  Emergency  Management 
Agency.  500  C  Street  SVV.,  Washington. 
DC  20472.  For  all  other  records  or 
testimony,  the  subpoena  should  be 
addressed  to  the  General  Counsel, 


Federal  Emergency  Management 
Agency.  500  C  Street  SVV.,  Washington. 
DC  20472.  No  other  official  or  employee 
of  FEMA  is  authorized  to  accept  service 
of  subpoenas  on  behalf  of  the  Agency. 

§  5.84    Production  of  documents  in  private 
litigation. 

(a)  The  production  of  records  held  by 
FEMA  in  response  to  a  subpoena  duces 
tecum  or  other  demand  issued  pursuant 
to  private  litigation,  whether  or  not 
served  in  accordance  with  the 
provisions  of  §  5.83  of  this  subpart,  is 
prohibited  absent  authorization  by  the 
General  Counsel  or,  as  to  records  of  the 
Office  of  the  Inspector  General,  by  the 
Inspector  General. 

(b)  Whenever  an  official  or  employee 
of  FEMA,  including  any  Regional 
Director,  receives  a  subpoena  or  other 
demand  for  the  production  of  Agency 
documents  or  material,  he  or  she  shall 
immediately  notify  and  provide  a  copy 
of  the  demand  to  the  General  Counsel, 
unless  the  subpoena  or  demand  seeks 
the  production  of  documents  or  material 
maintained  by  the  Office  of  Inspector 
General,  in  which  case  a  copy  of  the 
demand  shall  be  provided  to  the 
Inspector  General. 

(c)  The  General  Counsel  (or  Inspector 
General),  after  consultation  with  other 
appropriate  officials  as  deemed 
necessary,  shall  promptly  determine 
whether  to  disclose  the  material  or 
documents  identified  in  the  subpoena  or 
other  demand.  Generally,  authorization 
to  furnish  the  requested  material  or 
documents  shall  not  be  withheld  unless 
their  disclosure  is  prohibited  by 
relevant  law  or  for  other  compelling 
reasons. 

(d)  Whenever  a  subpoena  or  demand 
commanding  the  production  of  any 
record  is  served  upon  any  Agency 
employee  other  than  as  provided  in 

§  5.83  of  this  subpart,  or  the  response  to 
a  demand  is  required  before  the  receipt 
of  instructions  from  the  General  Counsel 
(or  Inspector  General),  such  employee 
shall  appear  in  response  thereto, 
respectfully  decline  to  produce  the 
record(s)  on  the  ground  that  it  is 
prohibited  by  this  section  and  state  that 
the  demand  has  been' referred  for  the 
prompt  consideration  of  the  General 
Counsel  (or,  where  appropriate,  the 
Inspector  General). 

(e)  Where  the  release  of  documents  in 
response  to  a  subpoena  duces  tecum  is 
authorized  by  the  General  Counsel  (or, 
as  to  documents  maintained  by  the 
Office  of  Inspector  General,  the 
Inspector  General),  the  official  having 
custody  of  the  requested  records  will 
furnish,  upon  the  request  of  the  party 
seeking  disclosure,  authenticated  copies 
of  the  documents.  No  official  or 


employee  of  FEMA  shall  respond  in 
strict  compliance  with  the  terms  of  a 
subpoena  duces  tecum  unless 
specifically  authorized  by  the  General 
Counsel  (or  Inspector  General). 

§  5.85    Authentication  and  attestation  of 
copies. 

The  Director,  Deputy  Director, 
Associate  Directors,  Executive  Associate 
Directors.  Administrators,  Executive 
Administrators,  the  General  Counsel, 
the  Deputy  General  Counsel,  the  Rules 
Docket  Clerk,  Inspector  General, 
Regional  Directors,  and  their  designees, 
and  other  heads  of  offices  having 
possession  of  records  are  authorized  in 
the  name  of  the  Director  to  authenticate 
and  attest  for  copies  or  reproductions  of 
records.  Appropriate  fees  will  be 
charged  for  such  copies  or 
reproductions  based  on  the  fee  schedule 
set  forth  in  §  5.46  of  this  part. 

§  5.86    Production  of  documents  in 
litigation  or  other  adjudicatory  proceeding 
In  which  the  United  States  Is  a  party. 

Subpoenas  duces  tecum  issued 
pursuant  to  litigation  or  any  other 
adjudicatory  proceeding  in  which  the 
United  States  is  a  party  shall  be  referred 
to  the  General  Counsel. 

§  5.87    Testimony  of  FEMA  employees  in 
'  private  litigation. 

(a)  No  FEMA  employee  shall  testify  in 
response  to  a  subpoena  or  other  demand 
in  private  litigation  as  to  any 
information  relating  to  material 
contained  in  the  files  of  the  Agency,  or 
any  information  acquired  as  part  of  the 
performance  of  that  person's  official 
duties  or  because  of  that  person's 
official  status,  including  the  meaning  of 
Agency  documents. 

(b)  Whenever  a  demand  is  made  upon 
a  FEMA  employee,  other  than  an 
employee  of  the  Office  of  Inspector 
General,  for  the  disclosure  of 
information  described  in  paragraph  (a) 
of  this  section,  that  employee  shall 
immediately  notify  the  Office  of  General 
Counsel.  Employees  of  the  Office  of 
Inspector  General  shall  notify  the 
Inspector  General  of  such  demands.  The 
General  Counsel  (or  Inspector  General 
through  designated  legal  counsel),  upon 
receipt  of  such  notice  and  absent  waiver 
of  the  general  prohibition  against 
employee  testimony  at  his  or  her 
discretion,  shall  arrange  with  the 
appropriate  United  States  Attorney  to 
take  steps  to  quash  the  subpoena  or  to 
seek  a  protective  order. 

(c)  n  an  immediate  demand  for 
testimony  or  disclosure  is  made  that 
would  preclude  prior  notice  to  and 
consultation  with  the  General  Counsel 
(or  Inspector  General),  the  employee 
shall  respectfully  request  from  the 
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demanding  authority  a  stay  in  the 
proceedings  to  allow  sufficient  time  to 
obtain  advice  of  counsel. 

(d)  If  the  court  or  other  authority 
declines  to  stay  the  effect  of  the  demand 
in  response  to  a  request  made  in 
accordance  with  paragraph  (c)  of  this 
section  pending  consultation  with 
counsel,  or  if  the  court  or  other 
authority  rules  that  the  demand  must  be 
complied  with  irrespective  of 
instructions  not  to  testify  or  disclose  the 
information  sought,  the  employee  upon 
whom  the  demand  has  been  made  shall 
respectfully  decline  to  comply  with  the 
demand,  citing  these  regulations  and 
United  States  ex  rel.  Touhy  v.  Ragen, 
340  U.S.  462  (1951). 

§  5.88    Testimony  in  litigation  In  wtiich  th« 
United  States  is  a  party. 

(a)  Whenever,  in  any  legal  proceeding 
where  the  United  States  is  a  party,  the 
attorney  in  charge  of  presenting  the  case 
for  the  United  States  requests  it,  the 
General  Counsel  shall  arrange  for  an 
employee  of  the  Agency  to  testify  as  a 
witness  for  the  United  States. 

(b)  The  attendance  and  testimony  of 
named  employees  of  the  Agency  may 
not  be  required  in  any  legal  proceeding 
by  the  judge  or  other  presiding  officer, 
by  subpoena  or  otherwise.  However,  the 
judge  or  other  presiding  officer  may, 
upon  a  showing  of  exceptional 
circumstances  (such  as  a  case  in  which 
a  particular  named  FEMA  employee  has 
direct  personal  knowledge  of  a  material 
fact  not  knowm  to  the  witness  made 
available  by  the  Agency)  require  the 
attendance  and  testimony  of  named 
FEMA  personnel. 

§5.89    Waiver. 

The  General  Counsel  (or,  as  to 
.  employees  of  the  Office  of  Inspector 
General,  the  Inspector  General)  may 
grant,  in  writing,  a  waiver  of  any  policy 
or  procedure  prescribed  by  this  subpart, 
where  waiver  is  considered  necessary  to 
promote  a  significant  interest  of  the 
Agency  or  for  other  good  cause.  In 
granting  such  waiver,  the  General 
Counsel  (or  Inspector  General)  shall 
attach  to  the  waiver  such  reasonable 
conditions  and  limitations  as  are 
deemed  appropriate  in  order  that  a 
response  in  strict  compliance  with  the 
terms  of  a  subpoena  duces  tecum  or  the 
providing  of  testimony  will  not  interfere 
with  the  duties  of  the  employee  and  will 
otherwise  conform  to  the  policies  of  this 
part.  The  Director  may,  in  his  or  her 
discretion,  review  any  decision  to 
authorize  a  waiver  of  any  policy  or 
procedure  prescribed  by  this  subpart. 


Dated:  July  30,  1998. 
James  L.  Witt, 

Director. 

[FR  Doc.  98-22971  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  B71»-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  648 
P.D.081998C] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Applications  for  Exempted 
Fishing  Permits  (EFPs)  to  Conduct 
Experimental  Fishing 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notification  of  Two  Proposals 

for  EFPs;  request  for  comments. 

summary:  NMFS  issues  this  notification 
to  announce  that  the  Regional 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator)  is  considering 
approval  of  two  experimental  fishing 
proposals  that  would  permit  vessels  to 
conduct  operations  otherwise  restricted 
».by  regulations  governing  the  Fisheries  of 
the  Northeastern  United  States.  The 
experimental  fisheries  would  involve 
fishing  for,  retention,  and  landing  of 
silver  hake  (whiting)  with  small  mesh  in 
the  Gulf  of  Maine/Georges  Bank  (COM/ 
GB)  Regulated  Mesh  Area.  Regulations 
under  the  Magnuson-Stevens  Fisheries 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  provisions 
require  publication  of  this  notification 
to  provide  interested  parties  the 
opportiinity  to  comment  on  the 
proposed  experimental  fisheries. 
DATES:  Comments  must  be  received  by 
September  14,  1998. 

ADDRESSES:  Comments  should  be  sent  to 
Jon  Rittgers,  Acting  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  MA  01930.  The  envelope 
should  be  clearly  marked  "Comments 
on  Proposed  Experimental  Fisheries." 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Christopher.  Fishery  Management 
Specialist.  978-281-9288. 
SUPPLEMENTARY  INFORMATION:  The  Maine 
Department  of  Marine  Resources 
(MEDMR)  submitted  an  application  on 
July  1,  1998,  to  conduct  the  testing  of 
modified  trawl  gears  to  supplement  an 
existing  experimental  fishery.  While  the 
current  experimental  fisher\'  is  designed 


to  determine  the  effectiveness  of  a 
bycatch  reduction  device,  or  separator 
grate,  in  a  GOM  whiting  small  mesh 
trawl  fishery.  MEDMR's  proposal  would 
allow  the  testing  of  modifications  to  the 
separator  grate  and  the  trawl.  Proposed 
modifications  of  the  current  gear 
include  various  bar  spacing  on  the 
separator  grate,  various  codend  mesh 
size,  and  a  raised  footrope  configuration 
on  the  otter  trawl. 

On  July  14.  1998.  the  Massachusetts 
Division  of  Marine  Fisheries  (MADMF) 
requested  the  re-authorization  of  an 
experimental  fishery  for  whiting  for  the 
1998  fishing  season.  The  re- 
authorization of  the  experiment  would 
allow  the  MADMF  to  determine 
whether  or  not  the  modified  gear  known 
as  the  "raised  footrope  trawl"  is  an 
appropriate  small  mesh  gear  for  various 
areas  in  the  GOM/GB  Regulated  Mesh 
Area  that  have  not  been  completely 
analyzed.  In  addition  it  would  allow 
MADMF  and  NMFS  to  consider 
additional  data  on  the  bycatch  of 
regulated  multispecies  in  the 
experimental  fishery. 

EFPs  would  be  issued  to  the 
participating  vessels  in  both  projects  to 
exempt  them  from  possession  limit, 
mesh  size,  and  days-at-sea  restrictions 
of  the  Northeast  Multispecies  Fisher>' 
Management  Plan. 

Authority:  16  U.S.C  1801  et  seq 
Dated:  August  21.  1998. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fishenes. 

National  Marine  Fisheries  Service 

[FR  Doc.  98-23182  Filed  8-27-98.  8:45  am] 

BtLUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

p.D.  082098F] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Public  meetings. 

SUMMARY:  The  New  England  Fisher\- 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Herring  Committee  to  be  held  jointly 
with  the  Atlantic  States  Marine 
Fisheries  Commission's  (ASMFC) 
Herring  Section  to  consider  actions 
affecting  New  England  fisheries  in  the 
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exclusive  economic  zone  (EEZ). 

Recommendations  developed  by  this 

group  will  be  brought  to  the  full  Council 

for  formal  consideration  and  action,  if 

appropriate. 

DATES:  The  meeting  will  be  held  at  9:30 

a.m.  on  Tuesday.  September  1,  1998. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Seaport  Inn,  110  Middle  Street, 

Fairhaven,  MA  02719;  telephon©:  (508) 

997-1281. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 

J.  Howard,  Executive  Director,  New 

England  Fishery  Management  Council: 

(781)  231-0422'. 

SUPPLEMENTARY  INFORMATION:  The 

Council  Herring  Committee  and  ASMFC 


Herring  Section  will  review  public 
hearing  comments  and  select  final 
management  measures  for  the  Atlantic 
Herring  Fishery  Management  Flan  for 
recommendation  to  the  full  Council. 
They  will  also  approve 
recommendations  for  the  specification 
of  ABC,  OY,  DAH,  Reserve,  DAP,  JVP. 
BT,  IWP  and  TACs  for  the  1999  fishing 
year. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 


restricted  to  those  issues  specifically 
listed  in  this  notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  August  21.  1998. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  98-23170  Filed  8-25-98;  12:59  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Opportunity  for  Designation  in  the 
Former  Lima  (OH)  Area 

agency:  Grain  Inspection,  Packers  and 
StQcicyards  Administration  (GIPSA). 
action:  Notice. 

SUMMARY:  The  designation  of  Lima 
Grain  Inspection  Services,  Inc.,  (Lima), 
ended  July  31,  1998,  at  Lima's  request 
in  conjunction  with  the  sale  of  the  Lima 
stock  to  Michigan  Grain  Inspection 
Service,  Inc.  (Michigan).  Michigan,  a 
designated  official  agency,  subsequently 
advised  GIPSA  that  the  sale  will  not  be 
completed.  GIPSA  is  asking  persons 
interested  in  providing  official  services 
in  the  fonner  Lima  area  to  submit  an 
application  for  designation. 
DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  September  28,  1998. 
ADDRESSES:  Applications  must  be 
submitted  to  USDA,  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604,  Room  1647-S, 
1400  Independence  Avenue,  S.W., 
Washington,  DC  20250-3604. 
Applications  may  be  submitted  by  FAX 
on  202-690-2755.  If  an  application  is 
submitted  by  FAX,  GIPSA  reserves  the 
right  to  request  an  original  application. 
All  applications  will  be  made  available 
for  public  inspection  at  this  address 
located  at  1400  Independence  Avenue, 
S.W.,  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 


In  the  July  16,  1998,  Federal  Register 

(63  FR  38367),  GIPSA  announced  the 
purchase  of  the  former  Lima  agency  by 
Michigan,  effective  August  1,  1998. 
GIPSA  also  announced  the  amendment 
of  Michigan's  designation  to  provide 
official  inspection  services  under  the 
Act,  to  include  the  former  Lima,  Ohio 
area,  effective  August  1,  1998.  Michigan 
subsequently  advised  GIPSA  that  the 
purchase  of  the  Lima  agency  will  not  be 
completed.  Thus,  GIPSA  is  withdrawing 
the  amendment  as  published  in  the  July 
16,  1998,  Federal  Register. 

Lima  voluntarily  canceled  their 
designation  effective  July  31,  1998. 
Accordingly,  GIPSA  is  asking  persons 
interested  in  providing  official  ser\'ices 
in  the  former  Lima  area  to  submit  an 
application  for  designation. 

Pursuant  to  Section  7(f)(2)  of  the  Act, 
the  former  Lima  geographic  area,  in  the 
State  of  Ohio,  is  as  follows: 

Bounded  on  the  North  by  the  northern 
and  eastern  Williams  County  lines;  the 
northern  and  eastern  Defiance  County 
lines  south  to  U.S.  Route  24;  U.S.  Route 
24  northeast  to  State  Route  108; 

Bounded  on  the  East  by  State  Route 
108  south  to  Putnam  County;  the 
northern  and  eastern  Putnam  County 
lines:  the  eastern  Allen  County  line;  the 
northern  Hardin  County  line  east  to  U.S. 
Route  68;  U.S.  Route  68  south  to  U.S. 
Route  47; 

Bounded  on  the  South  by  U.S.  Route 
47  west-southwest  to  Interstate  75 
(excluding  all  of  Sidney,  Ohio); 
Interstate  75  south  to  the  Shelby  County 
line;  the  southern  and  western  Shelby 
County  lines;  the  southern  Mercer 
County  line;  and 

Bounded  on  the  West  by  the  Ohio- 
Indiana  State  line  from  the  southern 
Mercer  County  line  to  the  northern 
Williams  County  line. 

The  former  Lima  geographic  area  does 
not  include  the  following  grain  elevator 
inside  the  former  Lima  area  which  has 
been  and  will  continue  to  be  serviced  by 
the  following  official  agency:  Northeast 
Indiana  Grain  Inspection,  Inc.:  E.M.P. 
Grain,  Payne,  Paulding  County. 

Interested  persons  are  hereby  given 
the  opportunity  to  apply  for  designation 
to  provide  official  services  in  the 
geographic  area  specified  above  under 
the  provisions  of  Section  7(f)  of  the  Act 
and  section  800.196(d)  of  the 
regulations  issued  thereunder.  Persons 
wishing  to  apply  for  designation  should 
contact  the  Compliance  Division  at  the 


address  listed  above  for  forms  and 
information.  Applications  and  other 
available  information  will  be  considered 
in  determining  which  applicant  will  be 
designated. 

Official  services  in  the  former  Lima 
area  mav  be  obtained  bv  contacting 
GIPSA'  Toledo,  Ohio,  Field  Office  at 
419-259-6276  until  an  organization  is 
designated  to  serve  the  area. 

Authority:  Pub,  L.  94-582.  90  Stat.  2867. 
as  amended  (7  L'.S  C  71  et  seq). 

Dated:  August  20.  1998 
Neil  E.  Porter, 

Director.  Compliance  Division 
[FR  Doc.  98-22954  Filed  8-27-98:  8:45  am! 

BILUNG  CODE  3410-EN-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to  and 
deletion  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  September  28.  1998. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  appro,  es  the  

proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
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procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certificaticn  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Executive  Twist  Pen  Shipper,  M.R.  009, 
NPA:  Industries  for  the  Blind,  Inc., 
Milwaukee,  Wisconsin. 

Drinking  Straws,  M.R.  1602— Neon  Flex 
Straws,  M.R.  1603— Striped  Flex 
Straws,  NPA:  The  Oklahoma  League 
for  the  Blind,  Oklahoma  City, 
Oklahoma. 

Rag,  Wiping,  7920-01-454-1147,  NPA: 
Winston-Salem  Industries  for  the 
Blind,  Winston-Salem,  North 
Carolina. 

Bag,  Contamination,  8105-01-352- 
1392. 8105-01-352-1393,  8105-01- 
352-1394,  NPA:  Portland  Habilitation 
Center,  Inc.,  Portland,  Oregon. 

Services 

Commissary  Shelf  Stocking,  Custodial  & 
Warehousing,  MacDill  Air  Force  Base, 
Florida,  NPA:  Jobworks,  Inc.,  St. 
Petersburg,  Florida. 

Janitorial/Custodial,  U.S.  Army  Reserve 
NCO  Academy,  Building  5516,  Fort 
Dix,  New  Jersey,  NPA:  Occupational 


Training  Center  of  Burlington  County, 
Mt.  Holly.  New  Jersey. 
Laundry /Dry  Cleaning,  Fort  Polk, 
Louisiana,  NPA:  Calcasieu 
Association  for  Retarded  Citizens, 
Lake  Charles,  Louisiana. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Govenmient. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  commodities 
proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

Curtain,  Blackout,  7230-01-136-7054 
7230-00-997-1488 
Beverly  L.  Milkman, 
Executive  Director. 
|FR  Doc.  98-23231  Filed  8-27-98;  8:45  am] 

BILUNG  COOC  6353-01 -P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  High  Seas  Fishing  Permit 
Application  Information. 

Agency  Form  Numberfs):  None. 

OMB  Approval  Number:  0648-0304. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  100  hours. 

Number  of  Respondents:  200. 

Avg.  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  United  States  vessels 
that  fish  on  the  high  seas  are  required 
to  possess  a  permit  issued  under  the 
High  Seas  Fishing  Compliance  Act. 
Applicants  must  submit  information  to 


identify  their  vessels  and  intended 
fishing  areas.  The  application 
information  is  used  to  process 
applications  and  maintain  a  register  of 
U.S.  vessels  authorized  to  fish  on  the 
high  seas. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Every  5  years. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer.  Room  10202.  New  Executive 
Office  Building.  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  August  24,  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

[FR  Doc.  98-23156  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  3610-22-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review;  . 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Patent  and  Trademark  Office 
(PTO). 

Title:  Patent  Term  Extension. 

Form  Numbers:  No  Forms  Associated. 

Agency  Approval  Number:  0651- 
0020. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden;  1,302  hours. 

Number  of  Respondents:  57. 

Avg.  Hours  Per  Response:  The  PTO 
estimates  that  it  will  take  between  one 
and  25  hours,  depending  on  the 
complexity  of  the  situation,  to  gather, 
prepare,  and  submit  the  applications, 
petitions,  and  requests  associated  with 
patent  term  extensions. 

Needs  and  Uses:  The  information 
supplied  to  the  PTO  by  an  applicant 
seeking  a  patent  term  extension  is  used 
by  the  Patent  and  Trademark  Office,  the 
Etepartment  of  Health  and  Human 
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Services,  and  the  Department  of 
Agriculture  to  determine  the  eUgibility 
of  a  patent  for  extension  and  to 
determine  the  period  of  any  such 
extension.  The  applicant  can  apply  for 
patent  term  and  interim  extensions, 
petition  the  PTO  to  review  final 
eligibility  decisions,  and  withdraw 
patent  term  extensions.  If  there  are 
multiple  patents,  the  applicant  can 
designate  which  patents  should  be 
extended.  An  applicant  can  also  declare 
their  eligibility  to  apply  for  a  patent 
term  extension. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit,  not-for-profit  institutions,  farms, 
federal  government,  and  state,  local,  or 
tribal  governments. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Maya  A.  Bernstein, 
(202) 395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  to  Maya 
A.  Bernstein,  OMB  Desk  Officer,  Room 
10236,  New  Executive  Office  Building, 
725  17th  Street,  N.W.,  Washington,  D.C. 
20503. 

Dated:  August  24,  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  9»-23157  Filed  8-27-98;  8:45  am] 
BILUNQ  CODE  3510-16-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Permits  for  Incidental  Taking  of 
Endangered  or  Threatened  Species. 

Agency  Form  ^fu^lbe^(s)■.  None. 

OMB  Approval  Number.  0648-0230. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  1,068  hours. 

Number  of  Respondents:  21. 


Avg.  Hours  Per  Response:  80  hours  for 
permits;  30  minutes  for  certificates;  8 
hours  for  permit  reports;  and,  10  hours 
for  watershed  plans. 

Needs  and  Uses:  The  Endangered 
Species  Act  (ESA)  prohibits  the  taking 
of  endangered  species.  Section  10  of  the 
ESA  allows  for  certain  exceptions  to  the 
prohibitions,  such  as  a  taking  that 
would  be  incidental  to  an  otherwise 
lawful  activity.  The  corresponding 
regulations  provide  application  and 
reporting  requirements  for  such 
exemptions.  The  required  information  is 
used  to  evaluate  the  proposed  activity 
(application)  and  ongoing  activities 
(reports)  and  is  necessary  for  the 
National  Marine  Fisheries  Service  to 
ensure  the  conservation  of  the  species 
under  the  ESA. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations,  not-for-profit  institutions, 
state,  local  or  tribal  government. 

Frequency.  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW. 
Washington,  DC  20503. 

Dated:  August  24,  1998. 

Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer 

(FR  Doc.  98-23158  Filed  8-27-98;  8:45  am] 

B«LUNQ  CODE  3S10-22-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  41-98] 

Foreign-Trade  Zone  50— Long  Beach, 
Caiifomia  Application  for  Subzone 
Status  Rauch  Industries,  Inc. 
(Distribution  of  Consumer  Goods)  Mira 
Loma,  Caiifomia 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Board  of  Harbor 
Commissioners,  Port  of  Long  Beach, 
grantee  of  FTZ  50,  requesting  special- 


purpose  subzone  status  for  the 
consumer  goods  distribution  facihty  of 
Rauch  Industries,  Inc.,  located  in  Mira 
Loma,  Caiifomia.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u).  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  August  20. 
1998. 

The  Rauch  facihty  (880,000  sq.  ft.  on 
42  acres)  is  located  at  11640  Harrell 
Street,  Mira  Loma,  Caiifomia,  some  50 
miles  northeast  of  Long  Beach.  The 
facihty  (56  employees)  is  used  for 
storage,  inspection,  packaging  and 
distribution  of  a  wide  variety  of 
consumer  products  such  as  table  top, 
giftware  and  decorative  accessories, 
seasonal  products,  flatware, 
hollowware,  picture  frames  and  photo 
albums,  glassware,  woodenware, 
ceramics,  housewares,  basket  work, 
decorative  textile  items  such  as  wall 
hangings  and  banners,  music  boxes,  and 
jeweb7.  Plant  activity  also  includes  the 
occasional  packaging  or  assembly  of 
products  into  kits,  but  no  authority  is 
being  sought  for  activity  conducted 
under  FTZ  procedures  that  would  result 
in  a  change  in  tariff  classification. 
Zone  procedures  would  exempt 
Rauch  from  Customs  duty  pa>'ments  on 
foreign  products  that  are  reexported.  On 
its  domestic  sales,  the  company  would 
be  able  to  defer  duty  payments  until 
merchandise  is  shipped  from  the  plant. 
The  application  indicates  that  the 
savings  from  zone  procedures  would 
help  improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  October  27,  1998. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  November 
12,  1998). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  Export 
Assistance  Center,  US&FCS  Acting 
Director — Mary  Delmege,  One  World 
Trade  Center,  #1670,  Long  Beach, 
Caiifomia  90831 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
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3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  N.VV., 
Washington,  D.C.  20230. 

Dated:  August  19,  1998. 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

[FR  Doc.  98-23236  Filed  8-27-98;  8:45  am| 

BILUNG  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  40-98] 

Foreign-Trade  Zone  126 — Reno/ 
Sparks,  Nevada  Area  Application  for 
Expansion 

An  appHcation  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Economic 
Development  Authority  of  Western 
Nevada,  grantee  of  FTZ  126,  requesting 
authority  to  expand  its  zone  in  the 
Reno/Sparks  area,  within  the  Reno 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  FTZ  Act,  as  amended 
(19  U.S.C.  81a-81u).  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  August  17.  1998. 

FTZ  126  was  approved  on  April  4, 
1986  (Board  Order  328,  51  FR  12904,  4/ 
16/86)  and  expanded  on  February  25, 
1997  (Board  Order  872,  62  FR  10520,  3/ 
7/97).  The  general-purpose  zone 
currently  consists  of  three  sites:  Site  1 
(15  acres)  located  on  Spice  Island  Drive 
near  the  Reno  International  Airport, 
Sparks:  Site  2  (9  acres,  482,000  sq.  ft.) 
located  at  450-475  Lillard  Drive, 
Sparks;  and.  Site  3  (30  acres)  consists  of 
a  warehouse  complex  with  four  related, 
but  noncontiguous  sites  in  Reno. 

The  applicant,  in  a  major  revision  to 
its  zone  plan,  now  requests  authority  to 
expand  the  general-purpose  zone  to 
include  4  new  sites  (17,183  acres)  in  the 
Reno/Sparks  area:  Proposed  Site  4 
(4,646  acres) — Nevada  Pacific  Industrial 
Park.  Nevada  Pacific  Parkway  &  East 
Newlands  Drive,  Fernley;  Proposed  Site 
5  (5,000  acres) — Asamera  Ranch 
Industrial  Center,  Waltham  Way  Bridge 
and  the  Patrick  Exit,  Sparks:  Proposed 
Site  6  (2,176  acres)— Reno-Tahoe 
International  Airport,  Reno:  and, 
Proposed  Site  7  (5,361  acres) — Reno- 
Stead  Airport  (a  converted  military 
base),  10  miles  north  of  the  Reno-Tahoe 
International  Airport,  Reno.  Proposed 
Site  4  is  owned  by  Wade/Femley.  L.P. 
and  the  Dermody  Properties  Operating 
Partnership  and  Proposed  Site  5  is 
owned  by  Asamera  Minerals  (U.S.)  Inc. 
Proposed  Sites  6  and  7  are  primarily 
publicly  owmed  with  some  adjacent 


privately  owned  developments.  Nevada 
Foreign  Trade  Services  will  be  the  FTZ 
operator  of  the  sites.  No  specific 
manufacturing  requests  are  being  made 
at  this  time.  Such  requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  October  27.  1998.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  November  12,  1998). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce,  Export 
Assistance  Office,  1755  East  Plumb 
Lane,  Room  152,  Reno,  NV  89502 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW, 
Washington.  DC  20230. 

Dated:  August  20.  1998. 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

|FR  Doc.  98-23237  Filed  8-27-98;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-811] 

Certain  Stainless  Steel  Wire  Rods 
From  France:  Amended  Final  Results 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  28,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Boiling  or  Stephen  Jacques,  AD/ 
CVT)  Enforcement  Group  III.  Office  9, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20230;  telephone:  (202) 
482-3434  or  (202) 482-1391, 
respectively. 


Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  are  certain 
stainless  steel  wire  rods  (SSWR), 
products  which  are  hot-rolled  or  hot- 
rolled  annealed,  and/or  pickled  rounds, 
squares,  octagons,  hexagons,  or  other 
shapes,  in  coils.  SSWR  are  made  of  alloy 
steels  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromium,  with  or  without 
other  elements.  These  products  are  only 
manufactured  by  hot-rolling,  are 
normally  sold  in  coiled  form,  and  are  of 
solid  cross  section.  The  majority  of 
SSWR  sold  in  the  United  States  is  round 
in  cross-sectional  shape,  annealed,  and 
pickled.  The  most  common  size  is  5.5 
millimeters  in  diameter. 

The  SSWR  subject  to  this  review  is 
currently  classifiable  under  subheadings 
7221.00.0005,  7221.00.0015, 
7221.00.0020,  7221.00.0030, 
7221.00.0040,  7221.00.0045. 
7221.00.0060,  7221.00.0075.  and 
7221.00.0080  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  the  order  is  dispositive. 

Amendment  of  Final  Results 

On  June  3,  1998,  the  Department  of 
Commerce  (the  Department)  published 
the  final  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  certain  stainless  steel  wire  rods  from 
France  (63  FR  30185).  This  review 
covered  Imphy  S.A.,  and  Ugine-Savoie, 
two  manufacturers/exporters  of  the 
subject  merchandise  to  the  United 
States.  The  period  of  review  (POR)  is 
January  1,  1996,  through  December  31, 
1996. 

On  June  5,  1998,  we  received  a 
submission  from  Imphy,  S.A.  and 
Ugine-Savoie,  and  their  affiliated  United 
States  entities,  Metalimphy  Alloys  Corp. 
and  Techalloy  Company  (collectively 
"respondents")  alleging  clerical  errors 
in  the  final  results  of  this  third 
administrative  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  wire  rods  from  France. 
On  June  8,  1998,  counsel  for  the 
petitioning  companies.  Al  Tech 
Specialty  Steel  Corp.,  Armco  Stainless  & 
Alloy  Products,  Carpenter  Technology 
Corp.,  Republic  Engineered  Steels, 
Talley  Metals  Technology,  Inc..  United 
Steelworkers  of  America,  and  AFL-CIO/ 
CLC  (collectively  "petitioners")  filed 
allegations  of  clerical  errors. 
Respondents  submitted  rebuttal 
comments  on  June  15,  1998.  The 
allegations  and  rebuttal  comments  were 
filed  in  a  timely  fashion. 
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Comment  1:  Respondents  allege  that 
the  Department  committed  one 
ministerial  error  in  the  final  results  of 
administrative  review.  Respondents 
stated  that  the  Department  determined 
in  its  final  results  that  it  agreed  with 
petitioners  and  corrected  its  preliminary 
results  model  match  program,  which 
had  incorrectly  excluded  certain  U.S. 
sales  that  entered  the  United  States 
outside  the  POR.  Respondents  note  that 
they  did  not  disagree  with  petitioners' 
argument  concerning  the  model  match 
program.  However,  respondents  argue 
that  the  Department's  correction  created 
a  new  error  by  excluding  ft-om  the 
model  match  program  certain  sales  that 
entered  during  the  POR  but  were  sold 
before  the  POR.  Petitioners  did  not 
respond  to  respondents'  claim. 

Department's  Position:  After  a  review 
of  respondents'  allegations,  we  agree 
with  respondents  and  have  corrected 
our  model  match  program  to  include  the 
missing  sales  in  the  model  match 
program.  For  the  computer  code  we 
used  to  correct  this  ministerial  error, 
please  see  the  Memorandum  from 
Robert  A.  Boiling  to  Edward  Yang  dated 
July  1,  1998  {"Amended  Final 
Calculation  Memorandum"),  a  public 
version  of  which  is  available  in  the 
Central  Records  Unit,  Room  B-099  of 
the  Department  of  Commerce  building, 
14th  Street  and  Constitution  Ave,  N.W., 
Washington,  D.C. 

Comment  2:  Petitioners  allege  that  the 
Department  made  several  ministerial 
errors.  First,  petitioners  state  that,  in  the 
final  results,  the  Department  attempted 
to  correct  calculation  errors  concerning 
home  market  credit  expenses  with 
missing  shipment  and  payment  dates. 
Petitioners  argue  that  the  Department's 
revised  programming  language  failed  to 
correct  these  errors  in  the  recalculation 
of  home  market  credit.  Petitioners  note 
that  the  Department's  recalculation 
resulted  in  abnormally  high  credit 
expenses  and  negative  net  home  market 
prices  when  home  market  sales  did  not 
have  a  payment  date  but  did  have  a 
shipment  date.  Petitioners  argue  that  the 
inclusion  of  home  market  sales  with 
negative  net  prices  understated  normal 
value  that  was  compared  to  U.S.  prices 
and  distorted  the  final  margin  analysis. 
Petitioners  argue  that  the  Department 
should  revise  its  model  match  program 
to  correct  these  errors.  Petitioners 
propose  that  the  Department  rely  on 
information  reported  by  the  respondents 
for  its  home  market  credit  expenses  to 
avoid  further  confusion  related  to 
recalculation  of  these  home  market 
credit  expenses.  Respondents  stated  that 
they  do  not  object  to  the  correction 
proposed  by  petitioners. 


Second,  petitioners  state  that  the 
Department  intended  to  recalculate  U.S. 
credit  expenses  for  sales  with  missing 
payment  dates.  Petitioners  argue  that 
the  Department's  computer  program  did 
not  include  language  to  recalculate 
these  credit  expenses  for  certain  CEP 
and  CEP/FM  sales  through  Techalloy. 
Respondents  state  that  they  do  not 
object  to  the  correction  proposed  by 
petitioners. 

Lastly,  petitioners  state  that  the 
Department  calculated  total  selling 
expenses  for  respondents'  CEP  and  CEP/ 
FM  sales  (CEPSELLj,  and  then  applied 
the  CEP  profit  ratio  (CEPRATIO)  to 
CEPSELL  to  obtain  the  amount  of  CEP 
profit  that  is  deducted  ft-om  a 
respondent's  reported  U.S.  gross  unit 
price.  Petitioners  argue  that  under  the 
Department's  normal  practice,  the 
variable  CEPSELL  should  include  all 
selling  expenses,  direct  or  indirect, 
incurred  for  CEP  sales.  Petitioners 
contend  that  the  Department's  final 
margin  calculation  program  incorrectly 
removed  the  variable  INDEXUS  that 
contained  respondents'  reported 
indirect  selling  expenses  incurred  in  the 
United  States  for  their  CEP  and  CEP/FM 
sales  from  the  calculation  of  CEPSELL. 
Finally,  petitioners  argue  that  the 
removal  of  these  indirect  selling 
expenses  from  CEPSELL  understated 
respondents'  reported  total  selling 
expenses  incurred  for  their  U.S.  CEP 
and  CEP/FM  sales  which  consequently 
understated  the  amount  of  CEP  profit. 
Respondents  state  that  they  do  not 
object  to  the  correction  proposed  by 
petitioners. 

Department's  Position:  With  respect 
to  home  market  credit  expenses,  we 
disagree  with  petitioners.  In  the 
preliminary  results,  we  attempted  to 
calculate  home  market  credit  expenses 
for  sales  with  missing  shipment  and 
payment  dates.  Respondents 
commented  that  this  calculation  was 
erroneous  because  of  two  programming 
errors  in  the  calculation.  In  the  final 
results,  we  corrected  these  errors 
through  programming  language  different 
from  that  suggested  by  respondents. 
Petitioners  allege  that  these  corrections 
are  erroneous  because  they  result  in 
abnormally  high  credit  expenses  for 
some  sales.  Petitioners,  however,  have 
failed  to  point  to  any  specific 
programming  language  which  is  in 
error,  and  the  mere  allegation  that 
certain  calculated  expenses  are  too  high 
is  insufficient  for  finding  a  ministerial 
error.  For  a  complete  explanation, 
please  see  the  Amended  Final 
Calculation  Memorandum. 

With  respect  to  U.S.  credit  expenses, 
we  agree  with  petitioners  and  have 
corrected  our  margin  calculation 


program  to  recalculate  credit  expenses 
for  certain  sales  through  Techalloy.  For 
the  computer  code  we  used  to  correct 
this  ministerial  error,  please  see  the 
Amended  Final  Calculation 
Memorandum. 

With  respect  to  indirect  selling 
expenses,  we  agree  with  petitioners  and 
have  corrected  our  margin  calculation 
program  to  include  the  variable 
INDEXUS  in  the  calculation  of  CEPSELL 
for  CEP  and  CEP/FM  sales.  For  the 
computer  code  we  used  to  correct  this 
ministerial  error,  please  see  the 
Amended  Final  Calculation 
Memorandum. 

Amended  Final  Results  of  Review 

As  a  result  of  our  review  and  the 
correction  of  the  ministerial  errors 
described  above,  we  have  determined 
that  the  following  margins  exist: 


Manufac- 
turer/exporter 

Time  period 

Margin 
(per- 
cent) 

Imphy/Ugine- 
Savote 

1/1/96-12/31/96 

7.10 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  normal  value 
may  vary  from  the  percentages  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  The  amended  final 
results  of  this  review  shall  be  the  basis 
for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  this  review.  For  duty 
assessment  purposes,  we  calculated  an 
importer-specific  assessment  rate  by 
aggregating  the  dumping  margins 
calculated  for  all  U.S.  sales  to  each 
importer  and  dividing  this  amount  by 
the  total  value  of  subject  merchandise 
entered  during  the  POR  for  each 
importer. 

rurthermore,  the  following  deposit 
requirements  will  be  effective,  upon 
pubhcation  of  this  notice  of  amended 
final  results  of  review  for  all  shipments 
of  certain  stainless  steel  wire  rods  from 
France  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed 
companies  will  be  the  rates  for  those 
firms  as  stated  above;  (2)  for  previously 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
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rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  24.51 
percent  for  stainless  steel  wire  rods,  the 
all  others  rate  established  in  the  LTFV 
investigations.  See  Amended  Final 
Determination  and  Antidumping  Duty 
Order.  Certain  Stainless  Steel  Wire  Rods 
from  France  (59  FR  4022.  January  28. 
1994). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  353.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  August  20,  1998. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  9a-23235  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  3S10-OS-I> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  082098J] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 


summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene 
public  meetings  of  the  Reef  Fish 
Advisory  Panel  (AP)  and  the  Standing 
and  Special  Reef  Fish  Scientific  and 
Statistical  Committee  (SSC). 
DATES:  The  meeting  of  the  Reef  Fish  AP 
will  begin  at  8:30  a.m.  on  Tuesday, 
September  8,  1998,  and  conclude  by 
4:00  p.m.  The  Standing  and  Special  Reef 
Fish  SSC  will  begin  at  8:30  a.m.  on 
Wednesday,  September  9,  1998,  and 
conclude  by  12:00  noon.  A  meeting  of 
the  Standing  SSC  will  begin  at  1:30  p.m. 
on  Wednesday,  September  9, 1998,  and 
conclude  by  12:00  noon  on  Thursday, 
September  10,  1998. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Crowne  Plaza  New  Orleans,  333 
Poydras  Street,  New  Orleans,  LA  70130; 
telephone:  504-525-9444. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Coimcil,  3018  U.S. 
Highway  301  North.  Suite  1000,  Tampa, 
Florida,  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Atran,  Population  Dynamics 
Statistician,  Gulf  of  Mexico  Fishery 
Management  Council;  telephone:  813- 
228-2815. 

SUPPLEMENTARY  INFORMATION:  The  AP, 
consisting  of  recreational  and 
commercial  fishermen,  will  review 
stock  assessments  of  gag  and  vermilion 
snapper  that  were  prepared  by  the 
NMFS  and  reports  from  the  Council's 
Reef  Fish  Stock  Assessment  Panel  and 
Socioeconomic  Panel  that  include 
biological,  social,  and  economic 
information  related  to  the  range  of 
acceptable  biological  catch  (ABC).  Based 
on  these  reports,  the  AP  may 
recommend  levels  of  total  allowable 
catch  (TAG)  for  these  species  and 
appropriate  management  measures. 

The  Standing  and  Special  Reef  Fish 
SSC,  consisting  of  economists, 
biologists,  sociologists,  and  natural 
resource  attorneys,  will  also  review  the 
above  reports,  comment  on  their 
scientific  adequacy,  and  may  make 
recommendations  regarding  TAG  and 
management  measures.  In  addition,  the 
Standing  SSC  will  review  a  report  of  an 
Ad  Hoc  Finfish  Stock  Assessment  Panel 
on  additional  alternatives  for  potential 
proxies  for  maximum  sustainable  yield 
(MSY)  for  at  least  red  snapper,  king 
mackerel,  and  red  drum.  "The  Standing 
SSC  will  also  consider  the  feasibility  of 
using  the  ratio  of  natural  mortality  rate 
to  growth  rate  (the  M/K  ratio)  as  a  basis 
for  setting  the  appropriate  level  of 
spawning  potential  ratio  (SPR)  that 
should  be  used  as  a  proxy  for  MSY. 
Generation  times  for  jewfish  and  Nassau 
grouper  may  also  be  considered,  hi 
addition,  the  Standing  SSC  will  review 


a  presentation  from  NMFS  on  the 
effectiveness  of  shrimp  trawl  bycatch 
reduction  devices  (BRJDs)  with  respect 
to  reducing  juvenile  red  snapper 
bycatch  mortality.  The  results  of  the 
NMFS  BRD  study  will  be  a  major  factor 
in  the  decision  by  NMFS  on  whether  to 
release  additional  red  snapper  TAG  in 
1998. 

Although  other  issues  not  on  the 
agenda  may  come  before  the  panels  for 
discussion,  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Actions  will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda 
listed  as  available  by  this  notice. 

Special  Acconunodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  September 
1, 1998. 

Dated:  August  21, 1998. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  98-23184  Filed  8-27-98;  8:45  am] 

BILUtKi  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[I.D.  082098E] 

North  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council's  (Council)  Gulf  of 
Alaska  (GOA)  and  Bering  Sea/Aleutian 
Islands  (BSAI)  Groundfish  Plan  Teams 
will  meet  in  Seattle,  WA. 
DATES:  The  meetings  will  be  held 
September  15-18,  1998,  beginning  at 
8:00  a.m.  on  Tuesday,  September  15. 

ADDRESSES:  The  meetings  will  be  held 
in  Room  2079,  Building  4,  Alaska 
Fisheries  Science  Center,  7600  Sand 
Point  Way  NE.  Seattle,  WA. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Withereil  or  Jane  DiCosimo, 
Phone:  907-271-2809. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meeting  will  include  the 
following  subjects: 

1.  Review  available  stock  assessments 
and  catch  statistics  and  prepare 
preliminary  stock  assessment 
documents,  including  economic  and 
ecosystem  considerations,  for  the  1999 
groundfish  fisheries  in  the  GOA  and 
BSAI. 

2.  Review  proposals  for  amendments 
to  the  groundfish  fishery  management 
plans  and  develop  recommendations  for 
the  Coimcil. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  these 
groups  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservaton  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  wrill  be  restricted  to  those  issues 
specifically  listed  m  this  notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sigr  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen,  907- 
271-2809,  at  least  5  working  days  prior 
to  the  meeting  date. 

Dated:  August  21, 1998. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  98-23183  Filed  8-27-98;  8:45  am] 

BILUNQ  CODE  3S10-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  and 
Increase  of  Guaranteed  Access  Levels 
for  Certain  Cotton  and  Man-Made  Fit>er 
Textile  Products  Produced  or 
Manufactured  in  the  Dominican 
Republic 

August  24,  1998. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits  and  guaranteed  access  levels. 

EFFECTIVE  DATE:  August  31,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 


status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972.  as 
amended. 

The  current  limits  for  Categories  339/ 
639  and  347/348/647/648  are  being 
increased  for  carryforward. 

Upon  the  request  of  the  Government 
of  the  Dominican  Republic,  the  U.S. 
Government  has  agreed  to  increase  the 
current  Guaranteed  Access  Levels  for 
textile  products  in  Categories  338/638 
and  347/348/647/648. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17,  1997).  Also 
see  62  FR  67622,  published  on 
December  29,  1997. 
J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  24,  1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  19,  1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1 ,  1998  and 
extends  through  December  31,  1998. 

Effective  on  August  31,  1998,  you  are 
directed  to  increase  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


GALs  for  the  following  categories  are  bemg 
increased: 


Category 

Adjusted  twelve-month 
limit  1 

339/639  

347/348/647/648  

1,092,096  dozen. 

2,415,244  dozen  ol 
which  not  more  than 
1,148,820  dozen 
shall  be  in  Cat- 
egones  647/648. 

Category 


Guaranteed  access 
level 


338/638  

347/348/647/648 


7,150.000  dozen. 
10,550.000  dozen. 


1  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt>er 
31,  1997. 

The  Guaranteed  Access  Level  (GAL)  for 
Categories  339/639  remains  unchanged.  The 


The  Committee  for  the  innplementation  of 
Textile  Agreements  has  determmed  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl). 

Sincerely. 
J.  Hayden  Boyd, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.  98-23213  Filed  8-27-98;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
India 

August  25,  1998. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  August  31,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U  S,C  1854). 
Executive  Order  11651  of  .March  3,  1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Hai-monized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
published  on  December  17,  1997).  Also 
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see  62  PR  67831.  published  on 
December  30,  1997. 
J.  Hayden  Boyd, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  25.  1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  22.  1997.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  India  and  exported 
during  the  twelve-month  period  which  began 
on  January  1.  1998  and  extends  through 
December  31,  1998. 

Effective  on  August  31,  1998.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit ' 

Levels  in 
336/636 
342/642 
345  

Group  1 

985,414  dozen. 
1,107,836  dozen. 
195,003  dozen. 

347/348 
351/651 

689,230  dozen. 
300,928  dozen. 

647/648 

769.551  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtjer 
31,  1997. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  98-23217  Filed  8-27-98;  8:45  ami 

BILUNG  CODE  3510-OR-F. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Fiber,  Sill(  Blend 
and  Other  Vegetable  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Oman 

August  24,  1998. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  August  31,  1998. 


FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  shift,  and  cancellation 
of  carryforward  previously  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17,  1997).  Also 
see  62  FR  67627,  pubUshed  on 
December  29,  1997. 
J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
August  24,  1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Decemt)€r  19,  1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  silk  blend  and  other  vegetable 
fiber  textile  products,  produced  or 
manufactured  in  Oman  and  exported  during 
the  twelve-month  period  which  began  on 
January  1,  1998  and  extends  through 
December  31,  1998. 

Effective  on  August  31,  1998,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  terms  of 
the  current  bilateral  textile  agreement 
between  the  Governments  of  the  United 
States  and  Oman: 


Category 

Adjusted  twelve-month 
limit' 

335/635 

338/339 

347/348  

647/648/847  

252,  980  dozen. 
545,952  dozen. 
1,056,125  dozen. 
338,392  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtjer 
31,  1997. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 


exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  98-23214  Filed  8-27-98;  8:45  am] 
BILLING  CODE  3510-OR-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Qatar 

August  24,  1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  August  31,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limit  for  Categories  347/ 
348  is  being  increased  for  swing  and 
carryforward,  reducing  the  limit  for 
Categories  341/641  to  account  for  the 
swing  being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17,  1997).  Also 
see  62  FR  60828,  published  on 
November  13,  1997. 
J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  24,  1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
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issued  to  you  on  November  6, 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Qatar  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1998  and  extends  through 
December  31, 1998. 

Effective  on  August  31,  1998,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit' 

341/641  

347/348 

158.457  dozen. 
538,078  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1997. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afbirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  TextiJe  Agreements. 
(FR  Doc.  98-23215  Filed  8-27-98;  8:45  am] 

BILUNQ  CODE  SSIO-OR-f 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Flt>er,  Silk  Blend 
and  Ott>er  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  Thailand 

August  24,  1998. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  August  31,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 


The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  carryforward,  carryforward 
used  and  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17,  1997).  Also 
see  62  FR  65246,  pubhshed  on 
December  11,  1997. 
J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  24,  1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  5, 1997,  as 
amended  on  May  1, 1998,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manu&ctured 
in  Thailand  and  exported  during  the  period 
lanuary  1, 1998  through  December  31, 1998. 

Effective  on  August  31,  1998,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Qothing: 


Category 

Adjusted  twetve-morrth 
limit' 

Levels  in 

Group  1 

200 

1,277,030  kilograms. 
18,917,426  square 
meters. 

218 

219 

5,338,772  square  me- 
ters. 

313-02 

18,081,320  square 
meters. 

314-03  . 

59,819,574  square 
meters. 

369-0*  . 

255,993  kilograms. 

603 

2,344,650  kitograms. 

619 

7,698,100  square  me- 
ters. 

620 

7,718,303  square  me- 
ters. 

Subleveis 

in  Group  II 

334/634  . 

688.486  dozen. 

336/636  . 

358,030  dozen. 

338/339  . 

2,069,408  dozen. 

347/348/847  

893.006  dozen. 

638/639  . 

2,316,695  dozen. 

647/648  . 

1,227,746  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt>er 
31.  1997. 

2  Category  313-0:  all  HTS  numbers  except 
5208.52.3035,  5208.52.4035  and 
5209.51.6032. 

3  Category  314-0;  all  HTS  numbers  except 
5209.51.6015. 


*  Category     369-D:     only     HTS     numbers 
6302.60.0010,  6302.91.0005  and 

6302.91.0045. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
J.  Hayden  Boyd. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements 

|FR  Doc.  98-23216  Filed  8-27-98;  8:45  am] 

BILLMQ  CODE  «61(M>n-F 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0028] 

Proposed  Collection;  Comment 
Request  Entltted  Termination 
Requirements 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
OMB  clearance  (9000-0028). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Termination  Requirements. 
The  clearance  currently  expires  on 
November  30,  1998. 
DATES:  Comments  may  be  submitted  on 
or  before  October  27,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Federal  Acquisition  Policy 
Division.  GSA,  (202)  501-3755. 
ADDRESSES:  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to:  FAR  Desk  Officer.  OMB. 
Room  10102,  NEOB,  Washington.  DC 
20503,  and  a  copy  to  the  General 
Services  Administration.  FAR 
Secretariat  (MVRS).  1800  F  Street,  NW, 
Room  4035.  Washington.  DC  20405. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Contracting  officers  terminate 
contracts,  for  default  or  convenience. 
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only  when  it  is  in  the  best  interest  of  the 
Government  to  do  so.  After  receipt  of 
the  notice  of  termination,  contractors 
are  required  to  terminate  subcontracts, 
advise  the  contracting  officer  of  any 
special  circumstances,  submit  any 
requests  for  an  equitable  adjustment, 
submit  a  settlement  proposal,  and  take 
other  action  as  directed.  Records 
regarding  the  terminated  contract  must 
be  maintained  for  3  years. 

The  information  submitted  or  retained 
in  connection  with  contract  termination 
is  used  to  reach  an  equitable  settlement 
with  firms  and  to  protect  the  interests  of 
the  Government  and  the  terminated 
contractor. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  3  hours  per  termination, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
2,920;  responses  per  respondent,  1;  total 
annual  responses,  2,920;  preparation 
hours  per  response,  3;  and  total 
response  burden  hours,  8,760;  and  total 
recordkeeping  hours,  2,920. 
OBTAiNING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
501^755.  Please  cite  OMB  Control  No. 
9000-0028,  Termination  Requirements, 
in  all  correspondence. 

Dated:  August  24, 1998. 
Jeremy  F.  Olson, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

[FR  Doc.  98-23110  Filed  8-27-98:  8:45  ami 

BILUNQ  CODE  ea20-34-U 


DEPARTMENT  OF  DEFENSE 

Defense  InteIHgence  Agency 

Science  and  Technology  Advisory 
Board  Closed  Panel  Meeting 

AGENCY:  Department  of  Defense,  Defense 
Intelligence  Agency. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows: 


DATES:  10  September  1998  (800  am  to 
1600  pm). 

ADDRESSES:  The  Defense  Intelligence 
Agency,  Boiling  AFB,  Washington,  DC 
20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT:  Maj 
Donald  R.  Gulp,  USAF.  Executive 
Secretary,  DIA  Science  and  Technology 
Advisory  Board,  Washington,  D.C. 
20340-1328  (202)  231-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552(b)(c)(l),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated;  August  24,  1998. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(PR  Doc.  98-23102  Filed  8-27-98;  8:45  am] 
BtLUNG  CODE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Intent  to  Grant  Exclusive  Patent 
License;  Novavax  Inc. 

AGENCY:  U.S.  Army  Medical  Research 
and  Materiel  Command,  DoD. 

ACTION:  Notice. 

summary:  The  Department  of  the  Army 
hereby  gives  notice  of  its  intent  to  grant 
to  Novavax  Inc.,  a  revocable, 
nonassignable,  exclusive  license  in  the 
United  States  to  practice  the 
Government  owned  invention  described 
in  U.S.  Patent  No.  5.453,271,  entitled 
"Vaccine  against  ricin  toxin,"  issued 
September  26,  1995.  Anyone  wishing  to 
object  to  the  grant  of  this  license  has  60 
days  from  the  date  of  this  notice  to  file 
written  objections  along  wath 
supporting  evidence,  if  any.  Written 
objections  may  be  filed  with  the  Office 
of  the  Command  Judge  Advocate,  U.S. 
Army  Medical  Research  and  Materiel 
Command,  504  Scott  Street,  Fort 
Detrick,  Maryland,  21702-5012,  ATTN: 
MCMR-JA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Arwine,  Attorney  Advisor, 
(301)  619-2065  or  fax  (301)  619-5034. 

SUPPLEMENTARY  INFORMATION:  None. 
Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  98-23200  Filed  8-27-98:  8:45  am] 

BILUNG  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  Exclusive  Licensing  of 
U.S.  Patent  Concerning  Vaccine 
Against  Ricin  Toxin 

agency:  U.S.  Army  Medical  Research 
and  Materiel  Command,  DoD. 
ACTION:  Notice. 

summary:  In  accordance  with  37  CFR 
404.6.  announcement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
No.  5,453,271,  entitled  "Vaccine  against 
ricin  toxin,"  issued  September  26,  1995. 
This  patent  has  been  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretary  of  the  Army. 
addresses:  Office  of  the  Command 
Judge  Advocate,  U.S.  Army  Medical 
Research  and  Materiel  Command,  504 
Scott  Street,  Fort  Detrick,  Maryland 
21702-5012,  ATTN:  MCMR-JA. 
FOR  further  INFORMATION  CONTACT:  Ms. 
Elizabeth  Arwine,  Attorney  Advisor, 
(301)  619-2065  or  fax  (301)  619-5034. 
SUPPLEMENTARY  INFORMATION:  This 
invention  is  a  method  for  immunizing 
susceptible  mammals  to  the 
pathological  effects  of  exposure  to  ricin 
toxin.  This  immunization  occurs  by 
administration  of  a  composition  of 
matter  comprising  an  antigenic  effective 
amount  of  ricin  A  chain  and  essentially 
free  of  ricin  B  chain  in  a 
pharmaceutically  acceptable  carrier. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  98-23199  Filed  8-27-98;  8:45  am) 

BILUNG  CODE  3710-Oe-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Performance  Review  Boards; 
Memt>ership 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice. 

SUMMARY:  Notice  is  given  of  the  names 
of  members  of  the  Performance  Review 
Boards  for  the  Department  of  the  Army. 
EFFECTIVE  DATE:  August  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Bamett  Mack,  U.S.  Army  Senior 
Executive  Service  Office,  Assistant 
Secretary  of  the  Army  (Manpower  and 
Reserve  Affairs),  111  Army  Pentagon, 
Washington.  DC  20310-0111. 
SUPPLEMENTARY  INFORMATION:  Section 
4314(c)(1)  through  (5)  of  Title  5,  U.S.C. 
requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Service 
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performance  review  boards.  The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives' 
performance  by  supervisors  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives. 

The  members  of  the  Performance 
Review  Board  for  the  Office,  Secretary 
of  the  Army  are: 

1.  Sandra  R.  Riley,  Deputy 

Administrative  Assistant  to  the 
Secretary  of  the  Army  Office, 
Secretary  of  the  Army. 

2.  Levator  Norsworthy,  Jr.,  Deputy 

General  Counsel  (Acquisition), 
Office,  General  Counsel. 

3.  Thomas  Taylor,  Senior  Deputy 

General  Counsel,  Office,  General 
Counsel. 

4.  Mr.  James  W.  Bohmbach,  Director  of 

Management  and  Control,  ASA 
(FM&C). 

5.  MG  Clair  F.  Gill,  Deputy  ASA  for 

Army  Budget,  ASA  (FM&C). 

6.  Mr.  David  Borlemd,  Vice  Director  to 

the  DISC4. 

7.  Ms.  Miriam  F.  Browning,  Director  of 

Army  Information,  DISC4. 

8.  Mr.  Jayson  L.  Spiegel,  Deputy  ASA 

(Force  Memagement,  Manpower  and 
Resources),  ASA  (M&RA). 

9.  Mr.  David  L.  Snyder,  Director  for 

Civilian  Personnel  Management  and 
Operations,  ASA  (M&RA). 

10.  Mr.  Michael  L.  Davis,  Deputy  ASA 

(Policy  and  Legislation),  ASA  (CW). 

11.  Mr.  Raymond  J.  Fatz,  DASA 

(Environment,  Safety  and 
Occupational  Health),  ASA  (IL&E). 

12.  Dr.  John  B.  Foulkes,  Director,  Test 

and  Evaluation  Management 
Agency,  DUSA  (OR). 

13.  BG  Joseph  L.  Yakovac,  Jr.,  Assistant 

Deputy,  ASA  (RDA). 

14.  Dr.  A.  Michael  Andrews  II,  Director 

for  Technology;  ASA  (RDA). 

15.  Mr.  Francis  E.  Reardon,  The  Auditor 

General,  Army  Audit  Agency. 

16.  Mr.  Thomas  Dnizgal,  Deputy 

Auditor  General,  Army  Audit 

Agency. 
The  members  of  the  Performance 
Review  Board  for  the  U.S.  Army 
Materiel  Command  are: 

1.  Major  General  Norman  E.  Williams, 

Eteputy  Chief  of  Staff  for  Logistics 
and  Operations,  HQ,  AMC. 

2.  Major  General  Steven  Boutelli, 

Program  Executive  Officer, 
Command,  Control  and 
Communications  Systems,  Army 
Acquisition  Executive. 

3.  Brigadier  General  John  P.  Geis, 

Commander,  U.S.  Army  Simulation, 
Training  and  Instrumentation 
Command,  AMC. 

4.  Ms.  Vicky  R.  Armbruster,  Deputy 

Program  Executive  Officer,  Tactical 


Missiles,  Army  Acquisition 
Executive. 

5.  Mr.  James  L.  Bacon,  Deputy  Program 

Manager  for  Chemical 
Demilitarization  Operations,  Army 
Acquisition  Executive. 

6.  Mr.  James  J.  Barbarello,  Director, 

Command,  Control,  and  Systems 
Integration,  U.S.  Army 
Communications-Electronics 
Command,  AMC. 

7.  Mr.  Paul  Bogosian,  Deputy  Program 

Executive  Officer,  Aviation,  Army 
Acquisition  Executive. 

8.  Ms.  L.  Marlene  Cruze,  Executive 

Director,  Acquisition  Center,  U.S. 
Army  Aviation  and  Missile 
Command,  AMC. 

9.  Dr.  Larry  O.  Daniel,  Acting  Associate 

Director  for  Systems,  Missile 
Research,  Development,  and 
Engineering  Center,  U.S.  Army 
Aviation  and  Missile  Command, 
AMC. 

10.  Mr.  James  L.  Flinn  III,  Director. 

Integrated  Materiel  Management 
Center,  U.S.  Army  Aviation  and 
Missile  Command,  AMC. 

11.  Mr.  Frank  E.  Fiorilli,  Deputy  for 

Business,  U.S.  Army 
Communications-Electronics 
Command,  AMC. 

12.  Dr.  James  Gantt,  Director, 

Information  Science  and 
Technology,  U.S.  Army  Research 
Office,  AMC. 

13.  Mr.  Robert  V.  Kennedy,  Director, 

Advanced  Systems/ Associate 
Director  for  Technology,  U.S.  Army 
Aviation  and  Missile  Command, 
AMC. 

14.  Mr.  Anthony  A.  LaPlaca,  Director, 

CECOM  Logistics  and  Readiness 
Center,  U.S.  Army 
Communications-Electronics 
Command,  AMC. 

15.  Mr.  Victor  Lindner,  Associate 

Technical  Director  for  Systems 
Development  and  Engineering, 
Armament  RDflcE  Center,  U.S.  Army 
Tank-automotive  and  Armaments 
Command. 

16.  Dr.  Ingo  W.  May,  Director,  Weapons 

and  Materials  Research,  U.S.  Army 
Research  Laboratory,  AMC. 

17.  Mr.  Daniel  G.  Mehney,  Director, 

Acquisition  Center,  U.S.  Army 
Tank-automotive  and  Armaments 
Command. 

18.  Mr.  A.  Q.  Oldacre,  Deputy  Program 

Executive  officer.  Air  and  Missile 
Defense,  Army  Acquisition 
Executive. 

19.  Mr.  Raymond  G.  Pollard  III,  Civilian 

Deputy/Chief  Engineer,  U.S.  Army 
Test  and  Evaluation  Command, 
AMC. 

20.  Ms.  Renata  F.  Price,  Assistant 

Deputy  Chief  of  Staff  for  RD&A 


Science  and  Technology.  U.S.  Army 
Materiel  Command. 

21.  Mr.  Vemula  P.  Rao,  Vice  President 

for  Customer  Engineering,  U.S. 
Army  Tank-automotive  and 
Armaments  Command. 

22.  Dr.  Joseph  J.  Rocchio,  Deputy 

Director,  U.S.  Army  Research 
Laboratory,  AMC. 

23.  Mr.  Larry  D.  Scheuble,  Director. 

Integrated  Materiel  Management 
Center,  U.S.  Army  Tank-automotive 
and  Armaments  Command. 

24.  Mr.  Anthony  B.  Sconyers,  Chief 

Counsel,  U.S.  Army  Industrial 
Operations  Command,  IOC. 

25.  Mr.  David  J.  Shaffer,  Director,  U.S. 

Army  Materiel  Systems  Analysis 
Activity. 

26.  Ms.  Kathryn  Szymanski,  Command 

Counsel,  U.S.  Army 
Communications-Electronics 
Command,  AMC. 

27.  Mr.  Gary  A.  Tull,  Principal  Deputy 

for  Acquisition,  U.S.  Army  Materiel 

Command. 
The  members  of  the  Performance 
Review  Board  for  the  Army  Acquisition 
Executive  are: 

1.  Mr.  Paul  Bogosian,  Deputy  Program 

Executive  Officer,  Aviation. 

2.  Mr.  Edward  T.  Bair,  Deputy  Program 

Executive  Officer.  Intelligence  and 
Electronic  Warfare. 

3.  BG  Joseph  L.  Yakovac,  Assistant 

Deputy  for  Systems  Management 
and  Horizontal  Technology 
Integration,  Office  of  the  Secretary 
of  the  Army  (Research, 
Development  and  Acquisition). 
The  members  of  the  Performance 

Review  Board  for  the  U.S.  Army 

Consolidated  Commands  are: 

1.  Ms.  Vicky  L.  Jefferis,  Acting  Deputy 

Chief  of  Staff  for  Resources  and 
Evaluation,  U.S.  Army  Forces 
Command. 

2.  Mr.  William  S.  Rich,  Jr.,  Deputy  and 

Technical  Director,  USA  National 
Ground  Intelligence  Center,  U.S. 
Army  Intelligence  and  Security 
Command. 

3.  Mr.  Thomas  D.  Collinsworth, 

Director,  MTMC  Transportation 
Engineering  Agency,  Military 
Traffic  Management  Command. 

4.  Mr.  Jess  F.  Granone,  Director,  Sensors 

Directorate,  USA  Space  &  Missile 
Defense  Command. 

5.  Dr.  Michael  Lavan,  Director, 

Advanced  Technology  Directorate, 
USA  Space  &  Missile  Defense 
Command. 

6.  Mr.  Roy  Reynolds,  Director  of 

Operations,  TRADOC  Analysis 
Center.  White  Sands  Missile  Range, 
U.S.  Army  Training  and  Doctrine 
Command. 
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7.  Mr.  Edgar  B.  Vandiver  III.  Director, 

U.S.  Army  Concepts  Analysis 
Agency. 

8.  Mr.  William  M.  Robinson,  Assistant 

Deputy  Chief  of  Staff  for 
Engineering  (International  Affairs), 
U.S.  Army  Europe  and  Seventh 
Army. 
The  members  of  the  Performance 
Review  Board  for  the  Chief  of  Staff  are: 

1.  BG  Albert  J.  Madora,  Deputy  Director, 

Program  Analysis  &  Evaluation 
Directorate,  Vice  Chief  of  Staff, 
Army. 

2.  Mr.  Edgar  B.  Vandiver  III,  Director, 

U.S.  Army  Concepts  Analysis 
Agency,  Director  of  the  Army  Staff. 

3.  Dr.  Jeffrey  Clarke,  Chief  Historian, 

U.S.  Army  Center  of  Military 
History.  Director  of  the  Army  Staff. 

4.  Ms.  Jean  M.  Bennett,  Director. 

Programs  &  Analysis  Directorate, 
Deputy  Chief  of  Staff  for 
Intelligence. 

5.  Mr.  Mark  J.  O'Konski,  Director, 

Logistics  Integration  Agency, 
Deputy  Chief  of  Staff  for  Logistics. 

6.  MG  Julian  A.  Sullivan,  Jr.,  Director  of 

Supply  and  Maintenance,  Deputy 
Chief  of  Staff  for  Logistics. 

7.  Mr.  John  A.  Riente,  Technical 

Advisor  to  the  Deputy  Chief  of  Staff 
for  Operations  and  Plans. 

8.  BG(P)  Benjamin  S.  Griffin,  Director  of 

Force  Programs,  Deputy  Chief  of 
Staff  for  Operations  and  Plans. 

9.  BG  James  J.  Lovelace,  Jr.,  Director  of 

Training,  Deputy  Chief  of  Staff  for 
Operations  and  Plans. 

10.  MG  Thomas  VV.  Garrett, 

Commander,  U.S.  Total  Army 
Personnel  Command.  Deputy  Chief 
of  Staff  for  Personnel. 

11.  BG  Kathryn  Carlson,  Special 

Assistant  to  the  Deputy  Chief  of 
Staff  for  Personnel,  Deputy  Chief  of 
Staff  for  Personnel. 

12.  Ms.  Maureen  Lishcke,  Program 

Executive  Officer,  National  Guard 

Bureau. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
|FR  Doc.  98-23202  Filed  &-27-98;  8:45  am) 

BILUNG  CODE  3710-0»-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  to  Prepare  an  Environmental 
Impact  Statement  (EIS)  for  the 
Northeast  Phoenix  Drainage  Area 
Feasibility  Study;  Maricopa  County,  AZ 

AGENCY:  U.S.  Army  Corps  of  Engineers 
(Corps),  Los  Angeles  District,  DOD. 
action:  Notice  of  intent. 


summary:  The  Los  Angeles  District 
intends  to  prepare  an  EIS  to  support  the 
proposed  study  for  flood  control  and 
drainage  in  the  Northeast  Phoenix  area. 
The  Northeast  Phoenix  Drainage 
feasibility  study  area  is  located  in  the 
Northeast  of  the  City  of  Phoenix,  and 
adjacent  communities.  The  Study  area  is 
roughly  bounded  by  Carefree  Highway 
on  the  North.  Cave  Creek  Road  to  the 
West,  the  Central  Arizona  Project  canal 
to  the  South,  and  Scottsdale  Road  to  the 
East.  The  study  will  analyze  flooding  ad 
drainage  problems  in  the  study  area  and 
primarily  on  Rawhide  Wash  and 
alluvial  fan  5  and  6. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  contact  Mr. 
David  Compas.  U.S.  Army  Corps  of 
Engineers,  Attn.:  CESPL-PD-RN,  P.O. 
Box  532711,  Los  Angeles,  California, 
90053-2325;  phone  (213) 452-3850;  E- 
mail  dcompas@spl.usace.army.mil. 

SUPPLEMENTARY  INFORMATION:  To 

prepare  for  the  preparation  of  the  EIS, 
the  Corps  will  be  conducting  a  public 
scoping  meeting  on  September  8,  1998, 
at  7  P.M.,  at  the  Paradise  Valley 
Community  Center  located  at  17402  N. 
40th  St.,  Phoenix,  Arizona.  This  scoping 
meeting  will  be  held  to  solicit  public 
input  on  significant  environmental 
issues  associated  with  the  proposed 
project.  The  public,  as  well  as  Federal, 
State,  and  local  agencies  are  encouraged 
to  participate  in  the  scoping  process  by 
attending  the  Scoping  Meeting  and/or 
submitting  data,  information,  and 
comments  identifying  relevant 
environmental  and  socioeconomic 
issues  to  be  addressed  in  the 
environmental  analysis.  Useful 
information  includes  other 
environmental  studies,  published  and 
unpublished  data,  and  alternatives  that 
should  be  addressed  in  the  analysis. 
Individuals  and  agencies  may  offer 
information  or  data  relevant  to  the 
proposed  study  and  provide  comments 
suggestions  by  attending  the  public 
scoping  meeting,  or  by  mailing  the 
information  within  thirty  (30)  days  to 
Mr.  David  Compas.  Requests  to  be 
placed  on  the  mailing  list  for 
announcements  and  the  Draft  EIS  also 
should  be  sent  to  Mr.  David  Compas. 

Alternatives:  A  full  array  of 
alternatives  to  the  proposed  action  will 
be  developed  for  further  analyses.  The 
proposed  plan,  viable  project 
alternatives,  and  the  no  action  plan  will 
be  carried  forward  for  detailed  analysis 
in  the  National  Envirorunental  PoHcy 
Act  document. 


Dated:  August  19,  1998. 
Robert  L.  Davis, 

Colonel,  Corps  of  Engineers,  District  Engineer. 
[FR  Doc.  98-23201  Filed  8-27-98;  8:45  am] 
BILUNG  CODE  3710-KF-M 


DEPARTMENT  OF  ENERGY 

Notice  of  Availability  of  the  Final 
Environmental  Impact  Statement  on 
Management  of  Certain  Plutonium 
Residues  and  Scrub  Alloy  Stored  at 
the  Rocky  Flats  Environmental 
Technology  Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  availability. 

summary:  The  Department  of  Energy 
(DOE)  announces  the  availability  of  the 
Final  Environmental  Impact  Statement 
on  Management  of  Certain  Plutonium 
Residues  and  Scrub  Alloy  Stored  at  the 
Rocky  Flats  Environmental  Technology 
Site  (DOE/EIS-0277F,  August  1998). 
The  Final  EIS  analyzes  reasonable 
alternatives  for  the  management  of 
certain  plutonium  residues  and  all  of 
the  scrub  alloy  at  the  Rocky  Flats 
Environmental  Technology  Site  (Rocky 
Flats)  near  Golden,  Colorado.  Plutonium 
residues  and  scrub  alloy  are  materials 
that  were  generated  while  processing 
plutonium  during  the  manufacture  of 
components  for  nuclear  weapons.  The 
Final  EIS  analyzes  processing 
technologies  for  various  material 
categories  of  residues  (e.g.,  ash,  salts, 
fluorides)  and  the  scrub  alloy. 
Processing  of  these  materials  is  needed 
to  address  health  and  safety  issues 
associated  with  their  continued  storage 
and  to  prepare  them  for  disposal  or 
other  disposition.  DOE  has  prepared 
this  Final  EIS  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4321,  et  seq.),  in  accordance  with 
the  Council  on  Environmental  Quality 
Regulations  for  Implementing  the 
Procedural  Provisions  of  NEPA  (40  CFR 
Parts  1500-1508)  and  the  DOE  NEPA 
implementing  regulations  (10  CFR  Part 
1021). 

DOE  analyzed  four  alternatives,  in 
addition  to  the  Preferred  Alternative,  for 
each  of  the  categories  of  Rocky  Flats 
plutonium  residues  and  scrub  alloy.  The 
Final  EIS  identifies  the  rationale  for 
identifying  the  treatment  technologies 
as  preferred. 

All  of  the  alternatives  analyzed  in  the 
Final  EIS  were  either  analyzed  in  the 
Draft  EIS  or  are  composed  of  elements 
of  alternatives  analyzed  in  the  Draft  EIS, 
with  the  exception  of  two  new 
candidate  processing  technologies 
similar  to  technologies  analyzed  in  the 
Draft  EIS.  Nevertheless,  because  certain 
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alternatives  were  not  presented  to  the 
public  in  the  form  in  which  they  appear 
in  this  Final  EIS,  and  in  furtherance  of 
public  involvement  in  the  NEPA 
process,  DOE  has  decided  to  issue 
phased  Records  of  Decision  for  this 
Final  EIS.  The  first  Record  of  Decision 
will  cover  only  those  materials  for 
which  the  preferred  processing 
technology  was  analyzed  in  the  Draft 
EIS,  and  for  which  any  variances  to 
safeguards  termination  limits  discussed 
in  the  Draft  EIS  had  already  been 
granted.  The  first  Record  of  Decision 
will  be  issued  no  sooner  than  30  days 
after  issuance  of  the  Final  EIS.  The 
second  Record  of  Decision  will  cover 
the  remaining  materials  within  the 
scope  of  the  EIS  (e.g.,  as  discussed  in 
Section  1.4.2  of  the  Final  EIS).  Prior  to 
issuing  the  second  Record  of  Decision, 
DOE  is  providing  a  45-day  comment 
period  that  begins  with  publication  of 
the  Environmental  Protection  Agency's 
Notice  of  Availability  regarding  this 
Final  EIS  as  discussed  in  the  DATES 
section  below,  and  will  resolve  any 
comments  received. 

The  Final  EIS  is  available  to  the 
public  in  the  public  reading  rooms 
listed  below  in  the  "Availability  of 
Copies  of  the  Final  EIS"  section  of  this 
Notice.  The  Final  EIS  is  also  available 
by  mail  upon  request  by  contacting  the 
Center  for  Environmental  Management 
Information  as  specified  under 
ADDRESSES  below. 

DATES:  The  public  is  invited  to  comment 
on  the  processing  technologies  for  a 
subset  of  the  plutonium  residue  material 
categories  addressed  by  the  Final  EIS,  as 
specified  in  Section  1.4.2  of  the  Final 
EIS.  The  public  comment  period  begins 
with  publication  of  the  Environmental 
Protection  Agency's  Notice  of 
Availability  regarding  this  Final  EIS  in 
the  Federal  Register  (August  28,  1998), 
and  continues  through  Ctetober  12, 
1998.  All  comments  received  by  October 
12, 1998,  will  be  considered  when 
preparing  the  second  Record  of  Decision 
or  taking  other  actions  in  response  to 
the  comments.  Comments  received  after 
the  close  of  the  comment  period  will  be 
considered  to  the  degree  practical. 
ADDRESSES:  Requests  for  copies  of  the 
Final  EIS  should  be  directed  to:  Center 
for  Environmental  Management 
Information,  P.O.  Box  23769, 
Washington,  DC  20026-3769. 

Copies  may  also  be  requested  by 
calling  1-800-736-3282  (or  202-863- 
5084  in  Washington,  DC). 

Written  comments  on  the  Final  EIS 
may  be  submitted  to  the  following 
address:  Mr.  Charles  R.  Head,  Senior 
Technical  Advisor,  Office  of  Nuclear 
Material  and  Facility  Stabilization  (EM- 


60).  Environmental  Management,  U.S. 
Department  of  Energy.  1000 
Independence  Avenue,  S.W., 
Washington,  DC  20585-0001. 

Written  comments  may  also  be 
submitted  electronically  as  follows:  Via 
E-Mail  to  RFPR.EIS@EM.DOE.GOV.  or 
Via  facsimile  to  Mr.  Charles  R.  Head  at 
(202) 586-5393. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  Final  EIS. 
please  contact  Mr.  Charles  R.  Head  at 
the  address  specified  above. 

For  general  information  on  the  DOE 
NEPA  process,  please  write  or  call:  Ms. 
Carol  Borgstrom,  Director.  Office  of 
NEPA  Policy  and  Assistance  (EH-42), 
U.S.  Department  of  Energy,  1000 
Independence  Avenue.  S.W.. 
Washington,  DC  20585,  Telephone: 
202-586—4600,  or  leave  a  message  at  1- 
800-472-2756. 

SUPPLEMENTARY  INFORMATION:  In  the 
Final  EIS,  DOE  analyzes  processing 
certain  plutonium-bearing  materials 
being  stored  at  Rocky  Flats  near  Golden. 
Colorado.  These  materials  are 
plutonium  residues  and  scrub  alloy 
remaining  fi"om  nuclear  weapons 
manufacturing  operations  formerly 
conducted  by  DOE  at  this  site.  In  their 
present  forms,  these  materials  cannot  be 
disposed  of  or  otherwise  be  prepared  for 
final  disposition  because  they  contain 
plutonium  in  concentrations  exceeding 
DOE  safeguards  termination 
requirements.  The  term  "safeguards" 
refers  to  those  measures  (e.g., 
recordkeeping,  monitoring,  and  physical 
protection)  that  DOE  and  other 
organizations  holding  nuclear  materials 
must  take  to  ensure  that  the  materials 
are  not  stolen  or  diverted  for  illicit 
purposes. 

The  Defense  Nuclear  Facilities  Safety 
Board  has  raised  health  and  safety 
concerns  regarding  the  current  storage 
of  plutonium  residues  and  scrub  alloy  at 
Rocky  Flats.  The  proposed  processing 
will  address  the  concerns  raised  by  the 
Board  and  also  will  prepare  the 
plutonium  residues  and  scrub  alloy  for 
disposal  or  other  disposition. 

Alternatives 

EXDE  has  identified  and  assessed  the 
following  alternatives  for  processing 
these  plutonium-bearing  materials: 

1.  Alternative  1  (No  Action — Stabilize 
and  Store).  This  alternative  consists  of 
stabilization  or  repackaging  to  prepare 
the  material  for  interim  storage  as 
described  in  the  Rocky  Flats  Solid 
Residue  Environmental  Assessment 
(Solid  Residue  Treatment,  Repackaging, 
and  Storage  Environmental  Assessment/ 
Finding  of  No  Significant  Impact,  DOE/ 
EA-1120.  Rocky  Flats  Field  Office, 


April  1996).  Under  this  alternative, 
further  processing  to  prepare  the 
material  for  disposal  or  other 
disposition  would  not  occur.  Because 
scrub  alloy  was  not  addressed  in  the 
Rocky  Flats  Solid  Residue 
Environmental  Assessment,  the  "No 
Action"  alternative  for  scrub  alloy  has 
been  defined  as  continued  storage  at 
Rocky  Flats  with  repackaging,  as 
necessary.  Under  this  alternative, 
approximately  40  percent  of  the  Rocky 
Flats  plutonium  residues  and  all  of 
Rocky  Flats  scrub  alloy  would  be  left  in 
forms  that  would  not  meet  the 
requirements  for  termination  of 
safeguards,  making  these  materials 
ineligible  for  disposal.  Thus,  while 
implementation  of  this  alternative 
would  address  the  immediate  health 
and  safety  concerns  associated  with 
near-term  storage  of  the  materials,  the 
health  and  safety  risks  associated  with 
potential  long-term  storage  of  these 
materials  would  remain. 

2.  Alternative  2  (Processing  Without 
Plutonium  Separation).  Processing  to 
prepare  the  material  for  disposal  as 
transuranic  waste  or  for  other 
disposition  (i.e..  meet  safeguards 
termination  limits).  Processing 
technologies  evaluated  include 
immobilization  and  dilution,  with  ail 
processing  taking  place  at  Rocky  Flats. 

3.  Alternative  3  (Processing  With 
Plutonium  Separation).  This  alternative 
would  include  use  of  various  plutonium 
separation  technologies,  such  as  Piu^x. 
acid  dissolution/plutonium  oxide 
recovery,  salt  distillation,  water  leach, 
and  others.  On-site  processing  is 
evaluated  at  Rocky  Flats  for  most  of  the 
residues  and  scrub  alloy;  ofT-site 
processing  is  evaluated  at  the  Savannah 
River  Site  for  certain  types  of  residues 
and  the  scrub  alloy  and  the  Los  Alamos 
National  Laboratory  for  certain  salt 
residues  only.  The  separated  plutonium 
would  be  placed  into  safe  and  secure 
storage  at  the  processing  site  pending 
disposition.  The  wastes  left  after 
separation  of  the  plutonium  would  be 
disposed  of. 

4.  Alternative  4  (Combination  of 
Processing  Technologies).  This 
alternative  would  include  processing 
technologies  that  stabilize  and  blend 
down  the  residues,  as  necessary,  so  that 
the  concentration  of  plutonium  in  the 
residues  would  be  less  than  10  percent. 
These  residues  would  then  be 
ref>ackaged  in  preparation  for  disposal. 
Due  to  the  relatively  higher 
concentration  of  plutonium  in  the  scrub 
alloy,  no  processing  technology  for 
scrub  alloy  was  analyzed  under  this 
alternative.  All  processing  under  this 
alternative  would  be  done  at  Rocky 
Flats. 
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Alternative  4  would  also  require  that 
a  variance  to  safeguards  termination 
limits  be  applied  for  any  residues  that 
would  be  sent  to  the  Waste  Isolation 
Pilot  Plant  (WIPP)  for  disposal  because 
the  residues  would  contain  plutonium 
concentrations  exceeding  DOE 
safeguards  termination  limits.  The 
variance  is  based  on  the  combination  of 
processing  method,  the  waste 
management  controls  in  place  for 
normal  handling  of  transuranic  waste, 
and  the  limited  quantity  of  special 
nuclear  materials  present  at  any 
particular  place  and  time. 

5.  Preferred  Alternative  Identified  in 
the  Final  EIS.  DOE  has  identified 
preferred  processing  technologies 
(collectively  referred  to  as  the  Preferred 
Alternative)  for  each  of  the  categories  of 
Rocky  Flats  plutonium  residues  and 
scrub  alloy.  Under  the  Preferred 
Alternative,  all  materials  would  be 
processed  at  Rocky  Flats  except  for 
sand,  slag,  and  crucible;  certain  direct 
oxide  reduction  salts;  fluoride  residues; 
and  scrub  alloy.  The  salts  would  be 
processed  at  Los  Alamos  National 
Laboratory.  The  sand,  slag  and  crucible; 
fluoride  residues;  and  scrub  alloy  would 
be  processed  at  the  Savannah  River  Site. 
The  Final  EIS  identifies  the  rationale  for 
identifying  the  treatment  technologies 
as  preferred. 

Public  Comments  on  the  Draft 
Environmental  Impact  Statement 

Copies  of  the  Draft  EIS  and/ or  the 
Summary  were  mailed  to  over  1,000 
individuals  and  organizations.  The 
public  comment  period  was  held  from 
November  25,  1997,  to  January  5,  1998. 
However,  DOE  continued  to  consider 
and  accept  comments  received  after  the 
closing  date.  Written  submissions  were 
received  from  39  individuals  and 
organizations,  generating  about  200 
comments.  DOE  held  three  public 
hearings  at  the  potentially  affected  sites, 
attended  by  a  total  of  approximately  50 
people.  These  meetings  generated  about 
40  questions  and  comments.  Chapter  9 
of  the  Final  EIS  provides  the 
Department's  responses  to  the 
comments  received.  Most  commentors 
commented  on  the  alternatives  and 
technical  processes,  the  analyses 
presented  in  the  EIS,  and  concerns  such 
as  storage,  ultimate  disposition, 
proliferation  risks,  transportation, 
environmental,  safety  and  health  risks, 
and  costs. 

Process  and  Schedule  for  Decisions 

All  of  the  alternatives  analyzed  in  the 
Final  EIS  were  either  analyzed  in  the 
Draft  EIS  or  are  composed  of  elements 
of  alternatives  analyzed  in  the  Draft  EIS, 
with  the  exception  of  two  new 


candidate  processing  technologies 
similar  to  technologies  analyzed  in  the 
Draft  EIS.  Nevertheless,  because  certain 
alternatives  were  not  presented  to  the 
public  in  the  form  in  which  they  appear 
in  this  Final  EIS,  and  in  furtherance  of 
public  involvement  in  the  NEPA 
process,  DOE  has  decided  to  issue 
phased  Records  of  Decision  for  this 
Final  EIS.  The  first  Record  of  Decision 
will  cover  only  those  materials  for 
which  the  preferred  processing 
technology  was  analyzed  in  the  Draft 
EIS,  and  for  which  any  variances  to 
safeguards  termination  limits  discussed 
in  the  Draft  EIS  had  already  been 
granted  (e.g.,  sand,  slag,  and  crucible 
residues,  low  plutonium  concentration 
direct  oxide  reduction  salt  residues, 
combustible  residues,  plutonium 
fluoride  residues,  Ful  Flo  filter  media 
residues,  glass  residues,  graphite 
residues,  and  inorganic  residues,  and 
the  scrub  alloy).  The  first  Record  of 
Decision  will  be  issued  no  sooner  than 
30  days  after  issuance  of  the  Final  EIS. 
The  second  Record  of  Decision  will 
cover  the  remaining  materials  within 
the  scope  of  the  EIS  (e.g.,  incinerator  ash 
residues,  graphite  fines  residues, 
inorganic  ash  residues,  molten  salt 
extraction/electrorefining  salt  residues, 
high  plutonium  concentration  direct 
oxide  reduction  salt  residues,  HEPA 
filter  media  residues,  and  sludge 
residues).  Prior  to  issuing  the  second 
Record  of  Decision,  DOE  is  providing  a 
45-day  comment  period  and  will  resolve 
any  comments  received. 

Availability  of  Copies  of  the  Final  EIS 

The  Final  EIS  has  been  distributed  to 
interested  Federal,  State,  and  local 
agencies,  and  to  individuals  and 
organizations  who  have  expressed  an 
interest.  Copies  of  the  Final  EIS  are 
available  for  review  in  the  following 
public  reading  rooms: 

Simi  Valley  Public  Library,  2629  Tape 

Canyon  Road,  Simi  Valley,  CA  93063 
Lawrence  Livenuore  National  Laboratory, 

East  Gate  Visitors  Center,  Greenville  Road, 

Liverraore,  CA  94550 
CSU  Northridge/Oviatt  Library,  18111 

Nordhoff  Street,  Northridge,  CA  91330 
U.S.  Department  of  Energy,  Oakland 

Operations  Office,  1301  Clay  Street,  Room 

EIC,  8th  Floor,  Oakland,  CA  94612 
Piatt  Brand  Public  Library,  23600  Victory 

Boulevard,  Woodland  Hills,  CA  91367 
U.S.  Department  of  Energy,  Golden  Field 

Office.  Public  Reading  Room,  14869 

Denver  West  Parkway,  Golden,  CO  80401 
U.S.  Environmental  Protection  Agency, 

Superfund  Records  Center,  999  18th  Street, 

Floor  5,  Denver,  CO  80202 
Rocky  Flats  Citizens  Advisory  Board,  Public 

Reading  Room,  9035  Wadsworth  Avenue, 

Suite  2250,  Westminster,  CO  80021 
Standley  Lake  Public  Reading  Room,  8485 

Kipling  Street,  Arvada,  CO  80005 


Rocky  Flats  Public  Reading  Room,  Front 

Range  Community  College  Library,  3645 

W.  112th  Avenue,  Westminster,  CO  80030 
University  of  Colorado  Libraries.  Government 

Publications,  Campus  Box  184,  Boulder, 

CO  80309 
Colorado  Department  of  Public  Health.  4300 

Cherry  Creek  Drive  South,  Denver,  CO 

80222 
Colorado  School  of  Mines,  Arthur  Lakes 

Library,  1400  Illinois  Street,  P.O.  Box  4029, 

Golden,  CO  80401 
Colorado  State  University,  Library 

Documents  Department,  Ft.  Collins,  CO 

80523 
U.S.  Department  of  Energy,  1000 

Independence  Avenue,  SW,  FOI  Room,  lE- 

190,  Forrestal  Bldg.,  Washington,  DC  20585 
Pullen  Public  Library,  100  Decatur  Street,  SE, 

Atlanta,  GA  30303 
Chatham  Effingham  Library,  2002  Bull  Street, 

Savannah,  GA  31499 
Reese  Library,  Augusta  College,  2500  Walton 

Way,  Augusta,  GA  30904 
Georgia  Institute  of  Technology,  Bobby  Dodd 

Way,  Atlanta,  GA  30332 
Argonne  National  Laboratory,  Technical 

Library,  P.O.  Box  2528,  Idaho  Falls,  ID 

83403 
University  of  Illinois  at  Chicago,  U.S.  DOE 

Public  Documents  Room,  801  S.  Morgan 

Street,  3rd  Floor,  Chicago.  IL  60607 
East  St.  Louis  Public  Library,  Dr.  Ram 

Chauhan,  405  North  9th  Street,  East  St. 

Louis,  IL  62201 
Lincoln  Library,  Reference  Department,  326 

South  7th  Street,  Springfield,  IL  62701 
Salina  Public  Library,  Marc  Boucher, 

Reference  Librarian,  301  West  Elm,  Salina, 

KS  67401 
Washburn  Law  Library,  1700  College, 

Topeka,  KS  66621 
Paducah  Public  Library,  555  Washington 

Street,  Paducah,  KY  42001 
U.S.  Department  of  Energy,  Environmental 

Information  Center,  175  Freedom 

Boulevard.  Kevil,  KY  42053 
Mid  Continent  Public  Library,  Blue  Ridge 

Branch,  9253  Blue  Ridge  Boulevard. 

Kansas  City.  MO  64138 
St.  Louis  Public  Library,  1301  Olive  Street, 

St.  Louis,  MO  63103 
Scenic  Regional  Library,  308  Hawthorn 

Drive,  Union,  MO  63084 
Los  Alamos  Community  Reading  Room.  1350 

Central  Avenue.  Suite  101,  Los  Alamos, 

NM  87544 
U.S.  Department  of  Energy,  Albuquerque 

Operations  Office,  National  Atomic 

Museum,  20358  Wyoming  Boulevard  SE. 

Kirtland  Air  Force  Base.  P.O.  Box  5400. 

Albuquerque.  NM  87185 
U.S.  Department  of  Energy.  FOIA  Reading 

Room.  4700  Morris  NE,  Albuquerque,  NM 

87111 
U.S.  Department  of  Energy,  Technical 

Vocational  Institute,  Main  Campus  Library, 

525  Buena  Vista  SE,  Albuquerque,  NM 

87106 
New  Mexico  State  Library,  325  Don  Gasper, 

Santa  Fe,  NM  87503 
U.S.  Department  of  Energy,  Gregg 

Graniteville  Library,  171  University 

Parkway,  Aiken,  SC  29801 
County  Library,  404  King  Street.  Charleston, 

SC  29403 
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South  Carolina  State  Library,  1500  Senate 

Street.  P.O.  Box  11469 
Orangeburg  County  Free  Library,  510  Louis 

Street  NE,  P.O.  Box  1367.  Orangeburg,  SC 

29116 
Lawson  McGhee  Public  Library,  500  West 

Church  Avenue,  Knoxville,  TN  37902 
Nashville  Public  Library,  225  Polk  Avenue, 

Nashville,  TN  37203 
U.S.  Department  of  Energy,  Public  Reading 

Room,  Oak  Ridge  Operations  Office,  55 

Jefferson  Circle,  Room  1123,  Oak  Ridge,  TN 

37831 

Copies  of  the  Final  EIS  can  also  be 
obtained  by  contacting  the  Center  for 
Environmental  Management 
Information  at  the  address,  or  via  the 
telephone  numbers,  listed  earlier  in  this 
Notice  under  ADDRESSES. 

Issued  in  Washington,  D.C.  on  August  25, 
1998. 

David  G.  Huizenga, 

Acting  Deputy  Assistant  Secretary  for  Nuclear 
Material  and  Facility  Stabilization,  Office  of 
Environmental  Management. 
[FR  Doc.  98-23264  Filed  8-26-98;  8:55  am] 

BILUNO  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EC96-1 9-035,  ER96-166a- 
036] 

California  independent  System 
Operator  Corporation;  Notice  of  Filing 

August  24,  1998. 

Take  notice  that  on  August  1 7  and 
August  20. 1998,  as  corrected  on  August 
21, 1998,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  compliance  filing, 
which  includes  certain  revisions  to  the 
ISO  Tariff  and  Protocols,  responses 
regarding  issues  raised  by  intervenors, 
and  responses  to  questions  contained  in 
the  Commission's  order  addressing  ISO 
Tariff  Amendment  No.  10. * 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  dockets,  including  the 
California  Public  Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
September  7, 1998.  Protests  will  be 


considered  by  the  Commission  to 

determine  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood,  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  98-23116  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-363-014] 

El  Paso  Natural  Gias  Company;  Notice 
of  Compliance  Filing 

August  25,  1998. 

Take  notice  that  on  August  18,  1998, 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  a  compliance  filing 
pursuant  to  the  Initial  Decision  issued 
July  29,  1998,  at  Docket  No.  RP95-363- 
002. 

El  Paso  states  that  the  filing  contains 
revised  schedules  that  adjust  the  cost  of 
service  and  rate  design  in  accordance 
with  the  July  29  Decision. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-23162  Filed  8-27-98;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-357-001] 

Gas  Transport,  Inc.;  Notice  of 
Compliance  Filing 

August  25,  1998. 

Take  notice  that  on  August  19,  1998. 
Gas  Transport,  Inc.  (GTI)  tendered  for 
filing  the  following  revised  tariff  sheets 
to  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

Effective  August  1.  J 998 

Sub.  Fifth  Revised  Sheet  No.  162 
Sub.  Fourth  Revised  Sheet  No.  162 A 

GTI  states  that  the  purpose  of  this 
filing  is  to  conform  to  the  Order  issued 
August  12,  1998  in  Docket  No.  RP98- 
357-000  (August  12  Order),  and  to 
conform  to  the  GISB  Standards 
incorporated  by  Order  No.  587-G, 
Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines. 
Specifically,  Standards  1.4.6,  2.4.6, 
4.3.5,  4.3.16  and  5.3.30  have  been 
incorporated  by  reference  and  the 
reference  to  Standard  4.3.4  has  been 
deleted,  as  directed  by  the  August  12 
Order. 

GTI  states  that  copies  of  this  filing 
were  served  upon  its  jurisdictional 
customers  and  the  Regulatory 
Commissions  of  the  states  of  Ohio  and 
West  Virginia. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary 
|FR  Doc.  98-23166  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  6717-01-M 


'California  Independent  System  Operator 
Corporation,  84  FERC  161.121  (1998). 


46010 


Federal  Register/ Vol.  63,  No.  167 /Friday,  August  28,  1998 /Notices 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-348-001] 

Gulf  States  Transmission  Corporation; 
Notice  of  Compliance  Filing 

August  25.  1998. 

Take  notice  that  on  August  21,  1998, 
Gulf  States  Transmission  Corporation 
(Gulf  States),  tendered  for  filing  and 
acceptance  Sub  Second  Revised  Sheet 
No.  58G  for  inclusion  in  Gulf  States 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
Gulf  States  requests  that  this  revised 
tariff  sheet  be  deemed  effective  August 
1, 1998. 

Gulf  States  assert  that  Sub  Second  ■ 
Revised  Sheet  No.  58G  is  filed  in 
compliance  with  the  Commission's 
August  7,  1998  Letter  Order  in  the 
above-referenced  docket  and 
incorporates  by  reference  the  Gas 
Industr>'  Standards  Board  Standards 
5.3.22  through  5.3.29  into  its  tariff. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  wnth  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  98-23164  Filed  8-27-98;  8:45  ami 

BILUNQ  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-734-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Application  to  Abandon 

August  24,  1998. 

Take  notice  that  on  August  21, 1998, 
Koch  Gateway  Pipeline  Company 
(Koch),  P.O.  Box  1478,  Houston.  Texas 
77251-1478,  filed  under  Section  7(b)  of 
the  Natural  Gas  Act,  for  authority  to 
abandon,  a  certificated  interruptible 
transportation  service  for  St.  John  The 
Baptist  Parish  in  Louisiana  (St.  John). 
The  service  is  Koch's  Rate  Schedule  X- 


152  in  its  FERC  Gas  Tariff,  Original 
Volume  No.  2.  Koch  states  that  the 
transportation  service  has  been  inactive 
since  March  1994  and  that  St.  John 
concurs  with  the  request  to  abandon. 
Koch's  proposal  is  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  14,  1998,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required,  or  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  of  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Koch  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-23115  Filed  8-27-98;  8:45  ami 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9&-234-000] 

Northern  Natural  Gas  Company;  Notice 
of  Technical  Conference 

August  24,  1998. 

Take  notice  that  on  Tuesday, 
September  2,  1998,  following  the  end  of 
the  technical  conference  in  Docket  No. 
CP98-14-000.  another  technical 
conference  will  be  held  to  discuss  the 
issues  raised  in  the  above-captioned 
preceding  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.  Washington,  D.C. 
20426. 

All  interested  persons  and  staff  are 
permitted  to  attend.  However, 
attendance  does  not  confer  party  status. 

For  additional  information,  contact 
Nicholas  Theofilos  at  (202)  208-1124. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-23111  Filed  8-27-98;  8:45  am) 

BILUNQ  CODE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-272-0081 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

August  25,  1998. 

Take  notice  that  on  August  19,  1998, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff  the 
following  tariff  sheets: 

Fifth  Revised  Volume  No.  1 

Fourth  Substitute  Sfecond  Revised  Sheet  No. 

252 
Third  Substitute  Original  Sheet  No.  287A 
Second  Substitute  First  Revised  Sheet  No. 

287A 
Fourth  Substitute  First  Revised  Sheet  No.  299 
Second  Substitute  Second  Revised  Sheet  No. 

299 
Substitute  Third  Revised  Sheet  No.  299 

Northern  states  that  the  above- 
referenced  tariff  sheets  are  filed  in 
compliance  with  the  Commission's 
Order  issued  August  4,  1998  in  Docket 
Nos.  RP96-272-006  and  RP96-272-007, 
addressing  Northern's  negotiated  rate 
provisions. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
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Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  9a-23163  Filed  8-27-98;  8:45  am] 
BILUNO  CODE  S717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-725-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Application 

August  24, 1998. 

Take  notice  that  on  August  12, 1998, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642.  Houston. 
Texas  77251-1642,  filed  in  Docket  No. 
CP98-725-000  an  application  pursuant 
to  Sections  7(b)  and  7(c)  of  the  Natural 
Gas  Act  for  authorization  to  abandon 
certain  pipeline  facilities  and  to 
construct  and  operate  other  pipeline 
facilities  to  replace  those  being 
abandoned  in  Livingston  County, 
Michigan,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Conmiission  and  open  to  public 
inspection. 

Panhandle  proposes  to  abandon 
facilities  in  its  Howell  Storage  Field, 
abandoning  approximately  372  feet  of  8- 
inch  storage  pipeline  (250  feet  to  be 
abandoned  in  place  and  the  remaining 
122  feet  by  removal).  Panhandle 
proposes  to  replace  the  storage  lines  by 
constructing  40  feet  of  6-inch  pipe  and 
80  feet  of  4-inch  pipe  and  to  reconfigure 
an  existing  6-inch  line  and  two  4-inch 
lines,  and  to  install  two  new  hot  taps 
and  relocate  an  existing  valve.  It  is 
asserted  that  the  replacement  is  required 
to  bring  the  storage  lines  into 
compliance  with  United  States 
Department  of  Transportation  Minimum 
Federal  Safety  Standards  and  to  ensure 
that  the  lines  can  be  safely  operated  at 
their  maximum  allowable  operating 
pressure.  It  is  further  asserted  that  the 
proposal  will  not  result  in  any  change 
in  capacity.  The  cost  of  the  proposed 


construction  is  estimated  at  $89,075.  to 
be  financed  from  funds  on  hand. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  14,  1998,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  wrill  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
luuiecessary  for  Panhandle  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-23113  Filed  8-27-98;  8:45  am] 

BILUNO  CODE  fT^^-0^-tt 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP98-375-O01] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Compliance 
Filing 

August  25,  1998. 

Take  notice  that  on  August  20,  1998. 
PG&E  Gas  Transmission,  Northwest 
Corporation  (PG&E  GT-NW)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 


First  Revised  Volume  No.  1-A.  Fourth 
Revised  Sheet  No.  3  and  Fifth  Revised 
Sheet  No.  92.  to  be  effective  September 
15,  1998. 

PG&E  GT-NW  asserts  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  August  18,  1998  Letter 
Order  in  this  Docket. 

PG&E  GT-NW  further  states  a  copy  of 
this  filing  has  been  served  upon  its 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  DC. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-23167  Filed  8-27-98;  8:45  am] 
BRUNO  CODE  1717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-351-001] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Rling 

August  25.  1998. 

Take  Notice  that  on  August  20,  1998. 
Teruiessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  Sub 
Seventh  Revised  Sheet  No.  412  for 
inclusion  in  Tennessee's  FERC  Gas 
Tariff.  Fifth  Revised  Volume  No.  1. 
Tennessee  requests  that  this  revised 
tariff  sheet  be  deemed  effective  August 
1,  1998. 

Tennessee  states  that  Sub  Seventh 
Revised  Sheet  No.  412  is  filed  in 
compliance  with  the  Commission's 
August  5,  1998  Letter  Order  issued  in 
the  above-referenced  docket  and 
incorporates  by  reference  the  Gas 
Industry  Standards  Board  Dataset  2.4.6 
into  Tennessee's  tariff. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator\-  Commission. 
888  First  Street,  N.E..  Washington,  D.C 
20426.  in  accordance  %vith  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
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filed  as  provided  in  Section  154.210  of 

the  Commission's  Regulations.  Protests 

will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  98-23165  Filed  8-27-98:  8:45  am] 

BILUNG  CODE  671 7-41 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Poctcat  No.  RP93-109-013] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  25.  1998. 

Take  notice  that  on  August  18.  1998. 
Williams  Natural  Gas  Company,  now 
known  as  Williams  Gas  Pipelines 
Central,  Inc.  (Williams)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1, 
the  following  tariff  sheets: 

Substitute  First  Revised  Sixtli  Revised  Sheet 

No.  6 
Substitute  First  Revised  Sixth  Revised  Sheet 

N0.6A 
Substitute  Sixth  Revised  Sheet  No.  6 
Substitute  Sixth  Revised  Sheet  No.  6A 
First  Revised  Fifth  Revised  Sheet  No.  6 
First  Revised  Fifth  Revised  Sheet  No.  6A 
Substitute  Fifth  Revised  Sheet  No.  6 
Substitute  Fifth  Revised  Sheet  No.  6A 
Substitute  Fourth  Revised  Sheet  No.  6 
Substitute  Fourth  Revised  Sheet  No.  6A 
Substitute  First  Revised  Third  Revised  Sheet 

No.  6 
Substitute  First  Revised  Third  Revised  Sheet 

No.  6A 
Substitute  Third  Revised  Sheet  No.  6 
Substitute  Third  Revised  Sheet  No.  6A 
Second  Substitute  Second  Revised  Sheet  No. 

6 
Third  Substitute  Second  Revised  Sheet  No. 

6A 
Third  Substitute  First  Revised  Sheet  No.  6 
Second  Substitute  First  Revised  Sheet  No.  6A 

Williams  states  that  this  filing  is  being 
made  pursuant  to  the  Order  Granting 
Rehearing  in  Part  dated  July  29,  1998  in 
Docket  No.  RP93-109-012. 

WiUiams  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  docket  referenced 
above  and  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
insp)ection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-23160  Filed  8-27-98;  8:45  am] 

BILUNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-371-001] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  25.  1998. 

Take  notice  that  on  August  18,  1998. 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  tendered  for  filing  Appendix 
A  to  its  August  3, 1998,  filing  in  Docket 
No.  RP98-371-O00. 

Williams  states  that  on  August  3, 
1998,  it  made  a  filing  to  propose  a  new 
interruptible  Park  and  Loan  service. 
Appendix  A  to  the  letter  was 
inadvertently  omitted.  The  instant  filing 
is  being  made  to  file  Appendix  A. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  docket  referenced 
above  and  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protest 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  fifing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  98-23161  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  t717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP97-1 6^-000  and  CP97-169- 

ooq 

Alliance  Pipeline  L.P.;  Notice  of 
AvaUability  of  the  Final  Environmental 
Impact  Statement  for  the  Proposed 
Alliance  Pipeline  Project 

August  24,  1998. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  this  final 
environmental  impact  statement  (EIS) 
on  natural  gas  pipeline  facilities 
proposed  by  Alliance  Pipeline  L.P. 
(Alliance)  in  the  above-referenced 
dockets. 

The  final  EIS  was  prepared  to  satisfy 
the  requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures  as  reconunended,  would  have 
limited  adverse  environmental  impact. 
The  final  EIS  evaluates  alternatives  to 
the  proposal,  including  system 
alternatives. 

The  final  EIS  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
following  facilities  in  North  Dakota, 
Minnesota,  Iowa,  and  Illinois: 

•  About  890  miles  of  36-inch 
diameter  natural  gas  pipeline; 

•  Seven  compressor  stations  totaling 
249,600  horsepower; 

•  Five  meter  stations; 

•  A  total  of  0.9  mile  of  36-inch- 
diameter  lateral  pipeline  connecting  the 
proposed  meter  stations  to  the  mainline 
pipeline; 

•  A  measurement  and  pressure 
control  station; 

•  Fifty  block  valves  installed  along 
the  pipeline  and  at  each  compressor 
station;  and 

•  Four  new  internal  tool  or  "pig" 
launchers  and  five  pig  receivers. 

In  addition,  the  final  EIS  addresses 
the  potential  environmental  impact 
associated  with  construction  and 
operation  of  a  natural  gas  liquids 
extraction  plant  planned  by  Aux  Sable 
Liquid  Products  L.P.  in  cormection  with 
Alliance's  pipeline. 

The  purpose  of  Alliance's  proposed 
facilities  is  to  transport  up  to  1.325 
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billion  cubic  feet  per  day  of  natural  gas, 
on  a  finn  basis,  produced  in  western 
Canada  to  interconnections  with 
existing  pipeline  systems  in  the  Chicago 
area.  The  planned  Aux  Sable  Plant 
would  extract  the  natural  gas  liquids 
that  may  be  present  in  Alliance's 
pipeline. 

The  final  EIS  will  be  used  in  the 
regulatory  decision-making  process  at 
the  FERC  and  may  be  presented  as 
evidentiary  material  in  formal  hearings 
at  the  FERC.  While  the  period  for  filing 
interventions  in  this  case  has  expired, 
motions  to  intervene  out-of-time  can  be 
filed  with  the  FERC  in  accordance  with 
the  Commission's  Rules  of  Practice  and 
Procedures,  18  CFR  385.214(d).  Further, 
anyone  desiring  to  file  a  protest  with  the 
FERC  should  do  so  in  accordance  with 
18  CFR  385.211 

The  final  EIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch,  888  First  Street,  N.E.,  Room  2A, 
Washington,  DC  20426,  (202)  208-1371. 

A  limited  number  of  copies  are 
available  from  Public  Reference  and 
Files  Maintenance  Branch  identified 
above.  In  addition,  the  final  EIS  has 
been  mailed  to  Federal,  state,  and  local 
agencies;  public  interest  groups; 
individuals  who  requested  a  copy  of  the 
final  EIS;  libraries;  newspapers;  and 
parties  to  this  proceeding. 

Additional  information  about  the 
proposed  project  is  available  from  Paul 
McKee  in  the  Commission's  Office  of 
External  Affairs,  at  (202)  208-1088. 
Linwood  A.  Watson,  )r., 
Acting  Secretary. 
[FR  Doc.  98-23159  Filed  8-27-98;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1984-056  Wisconsin;  Project 
No.  1 11 62-002  Wisconsin] 

Wisconsin  River  Power  Company; 
Wisconsin  Power  and  Light  Company; 
Notice  Extending  Comment  Period  for 
Draft  Environmental  Assessment 

August  24,  1998. 

On  June  23,  1998,  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969  and  the  Federal  Energy 
Regulatory  Commission's 
(Commission's)  regulations,  18  CFR  Part 
380  (Order  No.  486,  52  F.R.  47897),  the 
Office  of  Hydropower  Licensing  issued 
a  Draft  Environmental  Assessment 
(DEA)  for  a  proposed  new  major  license 


for  the  Petenwell-Castle  Rock 
Hydroelectric  Project  located  on  the 
Wisconsin  River  in  Woods,  Juneau,  and 
Adams  Counties  near  Necedah, 
Wisconsin,  and  for  the  proposed 
original  major  license  for  the  Prairie  du 
Sac  Hydroelectric  Project  located  on  the 
Wisconsin  River  in  Sauk  and  Columbia 
Counties  near  Prairie  du  Sac, 
Wisconsin. 

The  period  for  filing  comments  on  the 
DEA  is  extended  until  September  8, 
1998. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2A  of  the  Commission's  offices  at 
888  First  Street,  NE.,  Washington,  DC 
20426. 

Comments  filed  should  be  addressed 
to  David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
Please  affix  Project  No.  1984-056  to  all 
comments  on  the  Petenwell-Castle  Rock 
Project,  and  Project  No.  11162-002  to  all 
comments  on  the  Prairie  du  Sac  Project. 
For  further  information,  please  contact 
Peter  A.  Leitzke  at  (202)  219-2803. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-23112  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis 

August  24.  1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2385-002. 

c.  Date  filed:  December  4,  1991. 

d.  Applicant:  Finch,  Pruyn,  and 
Company,  Inc. 

e.  Name  of  Project:  Glens  Falls 
Project. 

f.  Location:  On  the  Hudson  River  in 
Warren  and  Saratoga  Counties,  New 
York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  791(a)-825(R). 

h.  Applicant  Contact:  Mr.  David  P. 
Manny,  Finch,  Pruyn,  and  Company. 
Inc.,  1  Glen  Street,  Glens  Falls,  NY  " 
12801-0396,  (518)  793-2541. 

i.  FERC  Contact:  John  McEachem 
(202) 219-3056. 

j.  Description  of  Project:  The  project 
consists  of:  (1)  a  portion  of  a  seven-gate 
barrage-type  dam  that  is  468-foot  long. 


16-foot-high,  with  5-foot-high 
flashboards  including:  (a)  a  Wingwall 
No.  1,  constructed  in  1991,  which 
together  with  Pier  No.  1,  is  the  left 
abutment  of  the  dam  and  future  right 
abutment  of  the  proposed  headgate 
structure  (to  be  redeveloped  in  1999), 
(b)  an  upper  forebay  wall;  (c)  a  bridge 
pier  of  Route  9  Bridge  integral  with  the 
forebay  walls;  and  (d)  a  powerhouse 
headwall  penetrated  by  six  pressure 
cases,  together  with  its  left  abutment;  (2) 
a  167-acre  impoundment  with  a  normal 
minimum  and  maximum  elevation  of 
268.6  and  269.1  feet  national  geodetic 
vertical  datum  (NGVP).  respectively, 
and  a  gross  and  usable  storage  capacity 
of  1,083  acre-feet;  (3)  a  concrete 
headgate  structure  with  eight  7.5-foot- 
wide  and  12-foot-high  wooden  slide 
gates  that  control  flow  to  the  power 
canal;  (4)  a  550-foot-long,  80-foot-wide. 
and  21  to  3  7-foot -deep  power  canal  that 
supplies  water  to  the  powerhouse  and  to 
a  paper  mill;  (5)  a  98-foot  by  136-foot 
reinforced  concrete  powerhouse  located 
in  the  FPC  pap>er  mill  containing  five 
horizontal  Francis  turbines  and 
generators  with  an  installed  capacity  of 
12.09  mega-watts,  hydraulic  capacity  of 
4,465  cubic  feet  per  second  (cfs),  and 
design  head  of  46  feet;  (6)  five-arch 
tailrace  tunnels  of  which  two  are 
interconnected  that  exit  the  powerhouse 
on  the  south  side  of  the  mill;  (7)  a  34.5 
kV  transmission  line  connected  to  the 
NiMo  power  grid;  and  (8)  appurtenant 
structures. 

The  existing  dam  is  owned  by  Finch. 
Pruyn,  Company  (FPC)  and  Niagara 
Mohawk  Power  Corporation  (NiMo). 
FPC  ovms  gates  6  and  7  and  NiMo  owns 
gates  (1  through  5).  All  other  elements 
of  the  facility  are  exclusively  owned  by 
FPC.  A  Commission  consent  order  dated 
November  13,  1991.  required  NiMo  and 
FPC  to  rehabilitate  the  dam  at  Glens 
Falls.  Subsequent  to  the  order,  NiMo 
leased  its  holdings  to  Adirondack  Hydro 
Development  Corporation  (ADHC),  the 
licensee  of  the  South  Glens  Falls 
Hydroelectric  Project  No.  5461. 
Reconstruction  of  the  dam  included  121 
feet  of  the  north  section  (including  gate 
bays  6  and  7)  owned  by  FPC.  The  only 
portion  of  the  dam  remaining  to  be 
rehabilitated  is  the  FPC  power  canal 
headgate  structure.  FPC  intends  to 
complete  rehabilitation  of  this  feature  in 
1999.  ADHC  and  FPC  equally  share  the 
use  of  the  river  flows  up  to  plant 
capacities.  River  flows  above  5.565  cfs 
are  spilled  over  the  dam  under  existing 
project  conditions  when  both  FPC  and 
ADHC  are  operating. 

k.  Status  of  Environmental  Analysis; 
This  application  is  now  ready  for 
environmental  analysis — see  attached 
paragraph  D9. 
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1.  Deadline  for  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  See 
paragraph  D9. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

n.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street  N\V.,  Washington.  DC 
20426,  or  by  calling  (202)  208-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  shown  in 
item  h. 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

D9.  Filing  and  Service  and 
Responsive  Documents — The 
application  is  ready  for  environmental 
analysis  at  this  time,  and  the 
Commission  is  requesting  comments, 
reply  comments,  recommendations, 
terms  and  conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533,  issued  May  8,  1991,  56 
FR  23108,  May  20.  1991)  that  all 
comments,  recommendations,  terms  and 
conditions,  and  prescriptions 
concerning  the  application  be  filed  with 
the  Commission  within  60  days  from 
the  issuance  date  of  this  notice.  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS"  "REPLY 
COMMENTS", 

"RECOMMENDATIONS".  "TERMS 
AND  CONDITIONS",  or 
PRESCRIPTIONS";  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds:  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 


through  385.2005.  All  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(bj.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory-  Commission,  888 
First  Street,  NE.,  VVashington,  DC  20426. 
An  additional  copy  must  be  sent  to 
Director,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34.(b),  and  385.2010. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-23114  Filed  8-27-98;  8:45  ami 

BILLING  CXJDE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6153-8] 

Agency  Information  Collection 
Activities;  Correction 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Environmental  Protection 
Agency  published  a  document  in  the 
Federal  Register  of  August  7,  1998, 
concerning  request  for  comments  on 
specific  aspects  of  the  information 
collection  activities  for  the  EPA  Worker 
Protection  Standard  for  Hazardous 
Waste  Operations  and  Emergency 
Response.  The  document  contained  an 
incorrect  date. 

DATES:  Comments  must  be  submitted  on 
or  before  October  6,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sella  M.  Burchette,  (732)  321-6726. 

Correction 

In  the  Federal  Register  issue  of 
August  7.  1998,  in  FR  Doc.  07au98-100, 
on  page  42396,  correct  the  "Dates" 
caption  to  read: 

Dated:  August  17,  1998. 

Stephen  D.  Luftig, 

Director.  Office  of  Emergency  and  Remedial 
Response. 

[FR  Doc.  98-23206  Filed  8-27-98;  8:45  am] 

BILLING  CODE  65S0-5O-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6153-7] 

Proposed  Settlement  Agreement, 
Clean  Air  Act  Citizen  Suit 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement; 

request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  amended 
("Act"),  42  U.S.C.  7413(g),  notice  is 
hereby  given  of  a  proposed  partial 
consent  decree,  which  was  lodged  with 
the  United  States  Dist4ict  County  for  the 
Northern  District  of  California  by  the 
United  States  Environmental  Protection 
Agency  ("EPA")  on  August  3,  1998,  to 
address  a  lawsuit  filed  by  the  Sierra 
Club.  This  lawsuit,  which  was  filed 
pursuant  to  section  304(a)  of  the  Act,  42 
U.S.C.  7604(a).  addresses  EPA's  alleged 
failure  to  meet  mandatory  deadlines  for 
acting  on  certain  State  Implementation 
Plan  ("SIP")  submissions  for  the  San 
Francisco  Bay  Area  under  section  110  of 
the  Act,  42  U.S.C.  7410.  The  proposed 
partial  consent  decree  provides  that  the 
Administrator  shall  take  action  on 
certain  of  these  rules  in  accordance  with 
the  schedule  set  forth  therein. 

EPA  is  also  giving  notice  and 
soliciting  public  comment  on  an 
accompanying  proposed  partial 
settlement  agreement  resolving  the 
remaining  claims  in  the  Sierra  Club's 
Compliant.  This  partial  settlement 
agreement  provides  that  the 
Administrator  shall  take  action  on  two 
additional  rules  within  a  specified  time 
period. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
document,  the  Agency  will  receive 
wTitten  comments  relating  to  the 
proposed  partial  consent  decree  and 
partial  settlement  agreement  from 
persons  who  were  not  named  as  parties 
or  interveners  to  the  litigation  in 
question.  EPA  or  the  Department  of 
Justice  may  withdraw  or  withhold 
consent  to  the  proposed  partial  consent 
decree  if  the  comments  disclose  facts  or 
considerations  that  indicate  that  such 
consent  is  inappropriate,  improper, 
inadequate,  or  inconsistent  with  the 
requirements  of  the  Act.  Unless  EPA  or 
the  Department  of  Justice  determine, 
following  the  comment  period,  that 
consent  is  inappropriate,  the  final 
partial  consent  decree  and  partial 
settlement  agreement  will  establish 
deadlines  for  specific  actions  under 
section  110  of  the  Act. 

A  copy  of  the  proposed  partial 
consent  decree  was  lodged  with  the 
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Clerk  of  the  United  States  Districts 
Court  for  the  Northern  District  of 
California  on  August  3,  1998.  copies  of 
the  proposed  partial  consent  decree  and 
proposed  partial  settlement  agreement 
are  available  from  Yvonne  Fong,  Air 
Division  (A-4),  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Haw^thome  Street,  San  Francisco,  CA 
94105,  (415)  744-1199.  Written 
comments  should  be  sent  to  Yvonne 
Fong  at  the  address  above  and  must  be 
submitted  on  or  before  September  28, 
1998. 

Dated:  August  24,  1998. 
Scott  C.  Fulton, 

Acting  General  Counsel. 

|FR  Doc.  98-23212  Filed  8-27-98:  8:45  am] 

BILUNG  CODE  6560-60-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-5494-8] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  (202) 564-7153. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  August  17, 

1998  Through  August  21,  1998  Pursuant 

to  40  CFR  1506.9. 

EIS  No.  980320,  Final  EIS,  FHW,  WI. 
WI-STH-11  Janesville  Bypass  (West) 
Transportation  Improvements, 
between  Dubuque,  Iowa,  and  the 
Raccine/Kenosha  urban  area,  WI- 
STH-11  is  the  major  Unk  to  IH-90, 
Funding  and  COE  Section  404  Permit, 
Rock  County,  WI,  Due:  September  28, 
1998,  Contact:  Richard  Madzak  (608) 
829-7510. 

EIS  No.  980321,  Draft  EIS,  COE,  WY, 
Lake  Snake  Supplemental  Irrigation 
Water  Supply  Project,  Construction, 
Right-of-Way  Permit  and  COE  Section 
404  Permit,  Carbon  County,  WY,  Due: 
October  12,  1998.  Contact:  Patsy 
Freeman  (402)  221-3803. 

EIS  No.  980322,  Final  EIS.  IX)E.  CO, 
Rocky  Flats  Environmental 
Technology  Site  Management  of 
Certain  Plutonium  Residues  and  Srub 
Alloy  Stored,  Golden,  CO,  Due: 
October  12,  1998,  Contact:  Charles 
Head  (202) 586-5151. 

EIS  No.  980323,  Final  EIS,  COE,  WI,  Fox 
River  Project,  Navigation  System, 
Operation  and  Maintenance,  from 
DePere  to  Menasha;  Four  Harbors  on 
Lake  Winnebago;  Channels  on  the 
Upper  Fox  River  from  Lake 
Winnebago,  WI,  Due:  September  28, 
1998,  Contact:  Florence  Bissell  (313) 
226-3510. 


EIS  No.  980324,  Draft  EIS,  DOE,  TN,  AL, 
Commercial  Light  Water  Reactor  for 
the  Production  of  Tritium  at  one  or 
more  Facilities:  Watts  Bar  1.,  Spring 
City,  TN;  Sequoyah  1  and  2  Soddy 
Daisy,  TN;  Bellefonte  Unit  1  and  2. 
Hollywood,  AL,  Approval  of  Permits 
and  Licenses,  TN  and  AL,  Due: 
October  27,  1998,  Contact:  Jay  Rose 
(202) 586-5484 

EIS  No.  980325,  Final  EIS,  AFS,  CO, 
North  Fork  Salvage  Timber  Analysis 
Area,  Implementation,  Medicine  Bow- 
Routt  National  Forest,  Routt  County, 
CO,  Due:  September  28,  1998, 
Contact:  Sherry  Reed  (970)  879-1870. 

EIS  No.  980326,  Draft  EIS,  USN.  HI, 
Barb^s  Point  Naval  Air  Station, 
Disposal  and  Reuse  of  Land  Facilities, 
HI,  Due:  October  12,  1998,  Contact: 
Fred  Minato  (808)  471-9338. 

EIS  No.  980327,  Draft  EIS,  USN,  CA,  HI. 
WA,  Developing  Home  Port  Facilities 
For  Three  NIMITZ-Class  Aircraft 
Carriers  in  Support  of  the  U.S.  Pacific 
Fleet,  Construction  and  Operation, 
Coronado,  CA;  Pearl  Harbor,  HI; 
Bremerton  and  Everett,  WA,  Due: 
October  12,  1998,  Contact:  John  Coon 
(888) 428-6440. 

EIS  No.  980328,  Draft  EIS,  NFS,  MT, 
Glacier  National  Park,  General 
Management  Plan,  Implementation, 
Waterton  Glacier  International  Peace 
Park,  Lake  National  Park,  Flathead 
and  Glacier,  MT,  Due:  November  30, 
1998,  Contact:  Christina  Anderson 
(406)  888-7911. 

EIS  No.  980329,  Draft  EIS,  COE,  RI. 
Providence  River  and  Harbor 
Maintenance  Dredging  Project,  To 
Restore  the  Navigation  Efficiency, 
Providence  River  Shipping  Channel, 
Narragansett  Bay,  R.I.,  Due:  October 
18,  1998,  Contact:  Edward  O'Donnell 
(978) 318-8375. 

Amended  Notices 

EIS  No.  980239,  Draft  EIS,  BLM,  AZ, 
Yamell  Gold  Mining  Project. 
Construction  and  Operation  an  Open- 
pit  Gold  Mine  and  Ore  Processing 
Facility,  Yavapai  County,  AZ,  Due: 
September  30,  1998,  Contact:  Connie 
Stone  (602)  580-5517.  Published  FR 
06-26-98— Review  Period  extended. 

Dated:  August  24,  1998. 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  98-23244  Filed  8-27-98;  8:45  am) 

BILUNG  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-5494-^] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  July  27.  1998  Through  July  31. 
1998  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  10,  1998  (62  FR 
17856). 

Draft  EISs 

ERP  No.  D-AFS-J60017-CO 

Rating  E02,  Fraser  Valley  Loop 
Transmission  Line  Project, 
Construction,  Operation.  Associated 
Operations  and  Maintenance  Activities, 
Approval  of  Permits,  Arapaho  and 
Roosevelt  National  Forests,  Grand 
County,  CO. 

Summary:  EPA  expressed 
environmental  objections  to  the 
proposed  action  based  on  potential 
adverse  impacts  to  wildlife  and 
inadequate  impact  analysis. 

Summary:  ERP  No.  D-AFS-J65251- 
CO  Rating  LO,  Arapaho  and  Roosevelt 
National  Forests  and  Pawnee  National 
Grassland,  Implementation,  Land  and 
Resource  Management  Plan.  Boulder, 
Clear  Creek.  Gilpin,  Grand,  Larimer  and 
Weld  Counties,  CO. 

Summary:  EPA  expressed  a  lack  of 
objections  to  the  proposed  action  as 
currently  formulated  in  the  DEIS. 

ERP  No.  D-AFS-L61220-OR 

Rating  EC2,  Christy  Basin  Planning 
Area.  Implementation,  Regeneration 
Timber  Harvesting,  Willamette  National 
Forest,  Oakridge  Ranger  District,  Lane 
County.  OR. 

Summary:  EPA  expressed 
environmental  concerns  with  the 
proposed  action  due  to  potential  impact 
to  water  quality,  habitat  fragmentation 
(incidental  take  of  spotted  owl  habitat) 
and  air  quality  impacts.  EPA  suggests 
the  final  EIS  address  source  water 
assessment  and  protection  and  air 
quality  impacts. 

ERP  No.  D-AFS-L65303-WA 

Rating  ECl.  1-90  Land  Exchange 
between  Forest  Service  and  Plum  Creek, 
within  the  Vicinity  of  the  Wenatchee. 
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Mt.  Baker-Snoqualmie  and  Gifford 
Pinchot  National  Forests,  Kittitas,  King, 
Pierce,  Lewis  and  Cowlitz  and 
Skamania  Counties,  VVA. 

Summary:  EPA  expressed 
environmental  concerns  relating  to 
adverse  cumulative  impacts  to  the 
Green  River  watershed  resulting  in  the 
reduction  of  old  growth  and  loss  of 
critical  habitat  for  marbled  murrelet. 

ERP  No.  D-COE-C3901 1-NJ 

Rating  EC2,  Brigantine  Inlet  to  Great 
Egg  Harbor  Inlet  Feasibility  Study. 
Storm  Damage  Reduction  Project,  New 
Jersey  Shore  Protection,  City  of 
Brigantine,  Brigantine  Island,  Along  the 
Atlantic  Coast,  Nf. 

Summary:  EPA  expressed 
environmental  concerns  with  the 
potential  cumulative  impacts  associated 
with  this  and  the  other  erosion/storm 
damage  protection  projects  in  New 
Jersey.  EPA  recommended  that 
additional  information  be  presented  in 
the  final  EIS  to  address  this  issue. 

ERP  No.  DC-COE-E36013-MS 

Rating  EC2,  Mississippi  River  and 
Tributaries  Flood  Control  Plan,  To 
Construct  the  Remaining  portion  of 
Mississippi  river  Mainline  Levees 
Enlargement  and  Seepage  Control, 
Flood  Protection  and  Damage 
Reduction,  Lower  Mississippi  River 
Valley.  Cape  Girardeau.  MO,  II,  KY,  TN, 
AR  and  MS. 

Summary:  EPA  expressed 
environmental  concerns  with  the 
assumptions/procedures  used  in 
determining  overall  project  impacts  and 
methods  for  mitigatiing  unavoidable 
losses  of  wetlands. 

Dated:  August  24.  1998. 

William  D.  Dickerson, 

Director.  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

(FR  Doc.  98-23245  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  8560-6<M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-6153-6] 

Governmental  Advisory  Committee  to 
the  U.S.  Representative  to  the 
Commission  for  Environmental 
Cooperation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  the  U.S.  Environmental  Protection 
Agency  (EPA)  gives  notice  of  a  meeting 
of  the  National  Advisory  Committee 


(NAC)  to  the  U.S.  Government 
Repre.sentative  to  the  Commission  for 
Environmental  Cooperation  (CEC). 

The  Committee  is  established  within 
the  U.S.  Environmental  Protection 
Agency  (EPA)  to  advise  the 
Administrator  of  the  EPA  in  her 
capacity  as  the  U.S.  Representative  to 
the  CEC.  The  Committee  is  authorized 
under  Article  18  of  the  North  American 
Agreement  on  Environmental 
Cooperation,  and  the  North  American 
Free  Trade  Agreement  Implementation 
Act  (NAFTA).  Pub.  L.  103-182.  Federal 
government  responsibilities  relating  to 
the  committee  are  set  forth  in  Executive 
Order  12915,  entitled  "Federal 
Implementation  of  the  North  American 
Agreement  on  Environmental 
Cooperation.  The  Committee  is 
responsible  for  providing  advice  to  the 
U.S.  Representative  on  implementation 
and  further  elaboration  of  the 
agreement. 

The  Committee  consists  of  12 
independent  representatives  drawn 
from  state,  local  and  tribal  governments. 
DATES:  The  Committee  will  meet  on 
October  1  and  2,  1998.  On  October  1, 
the  Committee  will  meet  from  8:30  a.m. 
to  5:30  p.m.  On  October  2,  the 
Committee  will  meet  from  8:00  a.m. 
until  3:30  p.m. 

ADDRESSES:  The  Marriott  Courtyard 
Hotel,  2899  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  The  meeting  is 
open  to  the  public,  with  limited  seating 
on  a  first-come,  first-served  basis. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  Hardaker,  Designated 
Federal  Officer.  U.S.  EPA,  Office  of 
Cooperative  Environmental 
Management,  telephone  202-260-2477. 

Dated:  August  19.  1998. 
Robert  Hardaker, 

Designated  Federal  Officer  Governmental 

A  dvisory  Committee. 

IFR  Doc.  98-23211  Filed  8-27-98:  8:45  am] 

BILUNG  CODE  66M-S0-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6153-5] 

National  Advisory  Committee  to  the 
U.S.  Representative  to  the  Commission 
for  Environmental  Cooperation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463).  the  U.S.  Environmental  Protection 
Agency  (EPA)  gives  notice  of  a  meeting 
of  the  National  Advisory  Committee 


(NAC)  to  the  U.S.  Government 
Representative  to  the  Commission  for 
Environmental  Cooperation  (CEC). 

The  Committee  is  established  within 
the  U.S.  Environmental  Protection 
Agency  (EPA)  to  advise  the 
Administrator  of  the  EPA  in  her 
capacity  as  the  U.S.  Representative  to 
the  CEC.  The  Committee  is  authorized 
under  Article  17  of  the  North  American 
Agreement  on  Environmental 
Cooperation,  and  the  North  American 
Free  Trade  Agreement  Implementation 
Act  (NAFTA),  Pub.  L.  103-182.  Federal 
government  responsibilities  relating  to 
the  committee  are  set  forth  in  Executive 
Order  12915,  entitled  "Federal 
Implementation  of  the  North  American 
Agreement  on  Environmental 
Cooperation.  The  Committee  is 
responsible  for  providing  advice  to  the 
U.S.  Representative  on  implementation 
and  further  elaboration  of  the 
agreement. 

The  Committee  consists  of  12 
independent  representatives  drawn 
from  among  environmental  groups, 
business  and  industry,  public  policy 
organizations  and  educational 
institutions. 

DATES:  The  Committee  will  meet  on 
October  1,  and  2,  1998.  On  October  1, 
the  Committee  will  meet  from  8:30  a.m. 
until  5:30  p.m.  On  October  2,  the 
Committee  will  meet  from  8:00  a.m. 
until  3:30  p.m. 

ADDRESSES:  The  Marriott  Courtyard 
Hotel,  2899  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  The  meeting  is 
open  to  the  public,  with  limited  seating 
on  a  first-come,  first-served  basis. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Hardaker,  Designated  Federal 
Officer,  U.S.  EPA,  Office  of  Cooperative 
Environmental  Management,  telephone 
202-260-2477. 

Dated:  August  19, 1998. 

Robert  Hardaker. 

Designated  Federal  Officer.  National  Advisory 
Committee 

IFR  Doc.  98-23209  Filed  8-27-98;  8:45  am) 

BILUNG  CODE  a660-60-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30459;  FRL-6024-6] 

Certain  Companies;  Applications  to 
Register  Pesticide  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
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ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 

DATES:  Written  comments  must  be 
submitted  by  September  28,  1998. 

ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  [OPP-30459]  and  the 
file  symbols  to:  Public  Information  and 
Records  Intregrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
119,  CM  #2,  1921  Jefferson  Davis  Hvkry., 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  CBI.  Information 
so  marked  will  not  be  disclosed  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
pubUc  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Driss  Benmhend,  Biopesticides 
and  Pollution  Prevention  Division' 
(751 IC),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  902W37,  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arhngton,  VA  22202,  (703  308-9525,  e- 
mail:  benmhend.driss@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 


I.  Products  Containing  Active 
Ingredients  Not  Included  In  Any 
Previously  Registered  Products 

1.  File  Symbol:  71091-R.  Applicant: 
American  Minerals,  Inc.,  901  E.  Eighth 
Avenue,  Suite  200,  King  of  Prussia,  PA 
19406.  Product  Name:  Mag-Shield. 
Repellent.  Active  ingredient: 
Magnesium  oxide  45%.  Proposed 
classification/Use:  General.  For 
repellency  and  control  of  imported  red 
fire  ants  in  nonfood  areas  including 
grasses,  sports  fields,  golf  courses,  right- 
of-ways,  recreational  areas  and  lawns. 

2.  File  Symbol:  69969-R.  Applicant: 
Environmental  Biocontrol  International. 
3521  Silverside  Road,  Suite  1-L, 
Wilmington,  DE  19810.  Product  Name: 
Flight  Control.  Bird  Repellent.  Active 
ingredient:  Anthraquinone  (9,10- 
anthracenedione)  50%.  Proposed 
classification/Use:  General.  For  use  to 
repel  bird  species  at  commercial  sites, 
industrial,  or  in  other  developed  urban 
areas. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

II.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
number  (OPP-30459]  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  notice  record  is 
located  at  the  address  in  "ADDRESSES" 
at  the  beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamaii.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 


electronic  form  must  be  identified  by 
the  docket  number  [OPP-30459]. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

Authority:  7  L.S.C  136. 

List  of  Subiects 

Environmental  protection,  Pesticides 
and  pest.  Product  registration. 
Dated:  August  17.  1998. 

Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  9&-23085  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  6660-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY     *• 

[PF-829;  FRL-6024-4] 

Notice  Of  Filing  of  Pesticide  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-829,  must  be 
received  on  or  before  September  28, 
1998. 

ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch  (7502C). 
Information  Resources  and  Services 
Division,  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person  bring  comments  to:  Rm.  119,  CM 
#2,  1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
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submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  119  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
Mail:  Diana  Home,  Biopesticides  and 
Pollution  Prevention  Division  (7511C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SVV.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  9th  floor,  CM  #2. 
1921  Jefferson  Davis  Hwv,  Arlington, 
VA  2202,  703-308-8367;  e-mail: 
horne.diana@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA).  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2):  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  PF-829] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [PF-8291  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 


online  at  many  Federal  Depository 
Libraries.  ^ 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives.  Feed  additives,  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  17, 1998. 

Janet  L.  Andersen, 

Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 


Summary  of  Petition 

Petitioner  summary  of  the  pesticide 
petition  is  printed  below  as  required  by 
section  408(d)(3)  of  the  FFDCA.  The 
summary-  of  the  petition  was  prepared 
by  the  petitioner  and  represents  the 
view  of  the  petitioner.  EPA  is 
publishing  the  petition  summary' 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

IR-4  on  behalf  of  ProGuard,  Inc. 

PP7E4904 

EPA  has  received  a  pesticide  petition 
(PP  7E4904)  from  the  Interregional 
Research  Project  No.  4  (IR-4),  Minor 
Crop  Pest  Management,  New  Jersey 
Agricultural  Experiment  Station,  Cook 
College,  P.O.  Box  321.  New  Brunswick, 
NJ  08903-0231,  on  behalf  of  ProGuard. 
Inc.  ,  P.O.  Box  550,  Suisun,  CA  94585, 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act.  21  U.S.C.  346a{d).  to  amend  40  CFR 
part  180  by  establishing  an  exemption 
from  the  requirement  of  a  tolerance  for 
the  biochemical  pesticide 
cinnamaldehyde  in  or  on  all  food 
commodities. 

Pursuant  to  section  408(d)(2)(A)(i)  of 
the  FFDCA,  as  amended,  IR-4,  on  behalf 
of  ProGuard.  Inc.  has  submitted  the 
following  summary  of  information,  data 
and  arguments  in  support-  of  their 
pesticide  petition.  This  summary  was 
prepared  by  ProGuard,  Inc.  and  EPA  has 
not  fully  evaluated  the  merits  of  the 
petition.  The  summary  may  have  been 
edited  by  EPA  if  the  terminology  used 
was  unclear,  the  summary  contained 
extraneous  material,  or  the  summary 
was  not  clear  that  it  reflected  the 
conclusion  of  the  petitioner  and  not 
necessarily  EPA. 


A.  Product  Identity/Chemistry 

1.  Identity  of  the  pesticide  and 
corresponding  residues. 
Cinnamaldehyde  is  a  biochemical 
pesticide  with  a  history  of  safe  use. 
Cinnamaldehyde  is  classified  as  a  GRAS 
substance  for  use  as  a  flavoring  agent  on 
food  (21  CFR  182.60)  and  was  recently 
exempt  from  the  requirement  of  a 
tolerance  on  mushrooms  in  response  to 
an  IR-4  petition  (40  CFR  180.1156).  The 
petitioner  has  requested  a  waiver  of  all 
residue  chemistry  studies  for 
cinnamaldehyde  based  on  the  following: 
the  application  rate  for  cinnamaldehyde 
is  very  low,  ranging  from  0.2%  to  0.5% 
cinnamaldehyde;  as  noted  above, 
cinnamaldehyde  is  currently  used  as  a 
flavoring  agent  for  food;  and, 
cinnamaldehyde  exhibits  a  low  order  of 
toxicity  and  a  non-toxic  mode  of  action. 

2.  Magnitude  of  residue  at  the  time  of 
harvest  and  method  used  to  determine 
the  residue.  A  statement  of  why  an 
analytical  method  for  detecting  and 
measuring  the  levels  of  the  pesticide 
residue  are  not  needed.  Since  the 
petitioner  has  requested  a  tolerance 
exemption,  an  analytical  method  to 
detect  residues  is  not  required. 

B.  Mammalian  Toxicological  Profile 

Acute  toxicity.  Cinnamaldehyde  is 
practically  non-toxic  by  either  the  oral 
or  dermal  route  of  exposure.  The  oral 
LD50  and  dermal  LD50  for 
cinnamaldehyde  are  >5,000  milligrams/ 
kilogram  (mg/kg)  and  >2,000  mg/kg. 
respectively.  Cinnamaldehyde  is  also 
minimally  toxic  by  the  inhalation  route 
since  the  LC50  is  >2.09  mg/L. 
Cinnamaldehyde  is  a  mild  skin  and  eye 
irritant. 

The  petitioner  has  requested  that  all 
sub-chronic,  teratology,  and 
mutagenicity  testing  requirements  for 
cinnamaldehyde  be  waived  since  this 
substance  is  (i)  a  biochemical  pesticide 
that  shows  a  low  order  of  toxicity;  (ii) 
applied  at  very  low  rates;  (iii)  currently 
used  in  several  foods  as  a  flavoring 
agent;  and  (iv)  considered  GRAS  by  the 
FDA.  In  addition,  there  are  no  reports  in 
the  published  literature  of  any  adverse 
health  effects  associated  with 
cinnamaldehyde. 

C.  Aggregate  Exposure 

1.  Dietary  exposure —  Food. 
Currently,  dietary  exposure  to 
cinnamaldehyde  occurs  from  its  use  as 
a  food-flavoring  agent,  and  there  exists 
a  tolerance  exemption  on  mushrooms 
(40  CFR  180.1156.  The  petitioner 
believes  that  this  exposure  is  relatively 
minor  since  flavoring  agents  are  added 
in  very  small  quantities.  Dietary 
exposure  to  residues  of  cinnamaldehyde 


Federal  Register/ Vol.  63,  No.  167 /Friday.  August  28,  1998 /Notices  46019 


as  a  result  of  uses  covered  under  this 
tolerance  exemption  petition,  is  also 
expected  to  be  insignificant. 

2.  Drinking  water.  Cinnamaldehyde 
residues  in  drinking  water  are  expected 
to  be  minimal  due  to  its  low  application 
rate  and  its  expected  rapid 
biodegradation  in  soil. 

3.  Non-dietary  exposure.  There  may 
be  minor  amounts  of  non-dietary 
exposure  to  cinnamaldehyde  from  the 
use  of  cinnamon  oil  in  cosmetics  and 
perfumes.  Cinnamon  oil  contains  55- 
90%  cinnamaldehyde.  However, 
cinnamon  oil  is  also  classified  as  a 
GRAS  substance  for  use  as  a  flavoring 
agent  on  food  (21  CFR  182.10)  and  was 
recently  exempt  from  pesticide 
regulation  under  FIFRA  section  25  (b) 
because  EPA  views  it  as  having  minimal 
risk.  However,  based  on  the  small 
amount  of  cinnamaldehyde  and 
cinnamon  oil  used  in  these  instances, 
very  minimal  non-dietary  exposure  is 
expected. 

D.  Cumulative  Exposure 

No  cumulative  mode  of  exposure  is 
expected.  Again,  the  application  rate 
and  the  toxicity  are  extremely  low. 

E.  Safety  Determination 

U.S.  population.  The  use  of  products 
containing  cinnamaldehyde,  which  is  of 
low  toxicity  and  is  used  in  such  low 
concentrations,  is  compatible  with 
EPA's  objectives  to  register  reduced  risk 
pesticides.  Based  on  its  low  toxicity, 
there  is  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  of  the  U.S.  population, 
including  infants  and  children,  to 
residues  of  cinnamaldehyde.  This 
includes  all  anticipated  dietary 
exposures  and  all  other  exposures  for 
which  there  is  reliable  information. 
There  is  an  inconsequential  increase  in 
dietary  exposure  resulting  from 
cinnamaldehyde  application  to  growing 
crops.  Cinnamaldehyde  is  applied  at 
low  rates  and  with  its  proven  low 
toxicity  and  its  history  of  safe  use,  it 
does  not  pose  a  safety  concern. 

F.  Effects  on  the  Immune  and  Endocrine 
Systems 

There  is  no  evidence  to  suggest  that 
cinnamaldehyde  has  a  negative  impact 
on  the  immune  system,  or  is  active 
hormonally. 

G.  Existing  Tolerances 

There  is  an  existing  tolerance 
exemption  for  cinnamaldehyde  on 
mushrooms  (40  CFR  180.1156) 

H.  International  Tolerances 

There  are  no  approved  CODEX 
maximum  residue  levels  (MRL's) 


established  for  residues  of 
cinnamaldehyde. 

[FR  Doc.  98-23210  Filed  8-27-98;  8:45  am] 
BILUNG  CODE  W60-50-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Submitted  to  OMB  for 
Review  and  Approval 

August  24,  1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Com.ments  are  requested  concerning:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
information  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  September  28, 
1998.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications,  Room 
234,  1919  M  St.,  N.W.,  Washington,  DC 
20554  or  via  internet  to  lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number.  3060-0171. 

Title:  Section  73.1125,  Station  Main 
^tudio  Location. 

Form  Number.  N/A. 


Type  of  Revie\\-.  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  165  (155 
notifications  +  10  waiver  requests). 

Estimated  Time  Per  Response:  0.5-2.0 
hours  (0.5  hours/notification;  2.0  hours/ 
waiver  request). 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  98  hours. 

Cost  to  Respondents:  $11,900  ($690 
filing  fee/request;  consulting  engineer 
and  attorney  fees). 

Needs  and  Uses:  Section  73.1125 
requires  licensees  of  AM,  FM  or  TV 
broadcasting  stations  to  notify  the  FCC 
when  stations  relocate  their  main 
studios.  These  data  are  used  by  the  FCC 
to  assure  that  stations  are  located  within 
the  boundaries  specified  in  the  rule.  The 
data  received  as  justification  for  waiver 
of  Section  73.1125  will  enable  the  FCC 
staff  to  determine  whether  the 
circumstances  are  sufficient  to  warrant 
waiver  of  the  main  studio  rules. 

Federal  Communications  Conimission 

Magalie  Roman  Salas, 

Secretary. 

|FR  Doc.  98-23147  Filed  8-27-98:  8:45  am] 

BILUNG  CODE  •712-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  revised 
information  collections.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  use.  3506(c)(2)(A)),  this 
notice  seeks  comments  concerning 
(briefly  describe  the  proposed  collection 
of  information). 

SUPPLEMENTARY  INFORMATION:  The 
Emergency  Management  Institute  (EMI) 
develops  courses  and  administers 
resident  and  nonresident  training 
programs  in  areas  such  as  natural 
hazards,  technical  hazards,  instructional 
methodology,  professional 
development,  leadership,  exercise 
design  and  evaluation,  information 
technology,  public  information, 
integrated  emergency  management,  and 


46020 


Federal  Register/ Vol.  63.  No.  167 /Friday,  August  28,  1998 /Notices 


train-the-trainer.  A  significant  portion  of 
the  training  is  conducted  by  State 
emergency  management  agencies  under 
cooperative  agreements  with  FEMA. 

In  order  to  meet  current  information 
needs  of  EMI  staff  and  management,  the 
EMI  uses  this  course  evaluation  form  to 
identify  problems  with  course  materials, 
delivery,  facilities,  and  instructors.  This 
is  a  resident  evaluation  form.  EMI  staff 
will  use  the  information  to  monitor  and 
recommend  changes  in  course  materials, 
student  selection  criteria,  training 
experience,  and  classroom  environment. 
Reports  will  be  generated  and 
distributed  to  EMI  management  and 
staff.  Without  the  information  it  will  be 
difficult  to  determine  the  need  for 
improvements  and  the  degree  of  student 
satisfaction  with  each  course  The 


respondents  are  students  attending  EMI 
resident  courses.  The  evaluation  form 
will  be  administered  at  the  end  of  the 
course  and  will  take  no  more  than  10 
minutes  to  complete.  Contractors  will 
scan  the  evaluation  forms  and  generate 
the  data  reports  using  a  computer 
program  developed  by  a  FEMA  program 
analyst  contractor.  Evaluation  forms  are 
destroyed  in  accordance  with  FEMA's 
records  retention  schedule. 

Collection  of  Information 

Title:  Emergency  Management 
Institute  Resident  Course  Evaluation 
Form. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

OMB  Number:  3067-0237. 

Form  Numberfs):  95—41. 


Abstract:  Students  attending  the 
Emergency  Management  Institute 
resident  program  courses  at  FEMA's 
National  Emergency  Training  Center 
will  be  asked  to  complete  a  course 
evaluation  form.  The  information  will 
be  used  by  EMI  staff  and  management 
to  identify  problems  with  course 
materials,  evaluate  the  quality  of  the 
course  delivery,  facilities,  and 
instructors.  The  data  received  will 
enable  them  to  recommend  changes  in 
course  materials,  student  selection 
criteria,  training  experience  and 
classroom  environment. 

Affected  Public:  State,  Local  or  Tribal 
Government,  Individuals  or  households, 
and  Federal  Government. 

Estimated  Total  Annual  Burden 
Hours:  667. 


FEMA  forms 

Number  of  re- 
spondents 

(A) 

Frequency  of 
response 

(B)  

Hours  per  re- 
sponse 

(C)  

Annual  burden 
hours 

(A  X  B  X  C) 

95-41  

4,000 

Annually  

10  minutes  .. 

667 

Total  

667 

Estimated  Cost:  $12,850  which 
includes  operational  and  user  costs. 

COMMENTS:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used: 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
Room  316,  Washington.  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  number  (202)  646-3524. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Edwina  Arnold.  National 
Emergency  Training  Center,  Training 
Division  (301]  447-1216  for  additional 


information.  Contact  Ms.  Anderson  at 
(202)  646-2625  for  copies  of  the 
proposed  collection  of  information. 

Dated:  August  21,  1998. 
Muriel  B.  Anderson. 

Acting  Director,  Program  Services  Division, 

Operations  Support  Directorate. 

(FR  Doc.  98-23173  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  871S-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  Standard  Flood  Hazard 
Determination  form. 

Type  of  Information  Collection:  This 
form  is  completed  by  federally  regulated 
lending  institutions  when  making, 
increasing,  extending,  renewing  or 
purchasing  each  loan  for  the  purpose  of 
documenting  the  factors  considered  as 
to  whether  flood  insurance  is  required 


and  available.  FEMA  does  not  collect 
this  information  from  the  lenders. 

OMB  Number:  3067-0264. 

Abstract:  On  September  23.  1994. 
President  Clinton  signed  the  Riegle 
Community  Development  emd 
Regulatory  Improvement  Act  of  1994. 
Title  V  of  this  Act  is  the  National  Flood 
Insurance  Reform  Act  (NFIRA).  Section 
528  of  the  NFIRA  required  the 
development  of  a  standard  form  for 
determining  whether  a  structure  is 
located  within  an  identified  Special 
Flood  Hazard  Area  and  whether  flood 
insurance  is  available.  Section  528  of 
the  NFIRA  also  required  the  use  of  this 
form  by  regulated  lending  institutions, 
federal  agency  lenders,  the  Federal 
National  Mortgage  Association,  the 
Federal  Home  Loan  Mortgage 
Corporation,  and  the  Government 
National  Mortgage  Association,  for  any 
loan  made,  increased,  extended, 
renewed,  or  purchased  by  these  entities. 
FEMA.  in  consultation  with  the  Federal 
entities  for  lending  regulation, 
developed  this  form  in  1995.  On  July  6, 
1995.  FEMA  published  a  final  rule  in 
the  Federal  Register,  establishing  the 
form.  The  Federal  entities  for  lending 
regulation  published  their  final  rule 
requiring  the  use  of  the  form  on  July  6. 
1995.  Use  of  the  form  became 
mandatory  on  January  2,  1996. 
Affected  Public:  This  form  is 
completed  by  federally  regulated 
lending  institutions  when  making, 
increasing,  extending,  renewing  or 


Federal  Register/ Vol.  63,  No.  167 /Friday,  August  28.  1998 /Notices 


46021 


purchasing  each  loan  for  the  purpose  of 
documenting  the  factors  considered  as 
to  whether  flood  insurance  is  required 
and  available. 

Number  of  Respondents:  An 
estimated  12,000,000  affected  loan 
applications  are  processed  each  year. 

Estimated  Time  per  Respondent:  The 
estimated  burden  time  for  completing 
the  form  is  20  minutes  per  respondent. 

Estimated  Total  Annual  Rurden 
Hours;  An  estimated  12,000,000  loan 
transactions  multiplied  by  0.33  hour  per 
form,  results  in  an  estimated  annual 
burden  of  approximately  4,000,000 
hours. 

Frequency  of  Response:  The  form  is 
required  of  federally  regulated  lending 
institutions  when  making,  increasing, 
extending,  renewing  or  purchasing  any 
loan  secured  by  improved  real  estate. 
COMMENTS:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
Victoria  Wassmer,  Desk  Officer  for  the 
Federal  Emergency  Management 
Agency,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  writhin  30  days  of  the  date  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
FEMA  Information  Collections  Officer, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW,  Room  316, 
Washington,  DC  20472.  Telephone 
number  (202)  646-2625.  FAX  number 
(202)  646-3524. 

Dated:  August  21,  1998. 
Muriel  B.  Anderson, 

Acting  Director,  Program  Services  Division. 
Operations  Support  Directorate. 
[FR  Doc.  98-23174  Filed  8-27-98;  8:45  am] 
BILUNG  CODE  C718-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1234-DR] 

Indiana;  Amendment  Numtier  2  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Indiana,  (FEMA-1234-DR),  dated  July 
22,  1998,  and  related  determinations. 
EFFECTIVE  DATE:  August  13,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 


Management  Agency.  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Indiana,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  22,  1998: 

Sullivan  and  Wayne  Counties  for  Public 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds;  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  UnemplovTiient 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Familv 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  98-23176  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  671B-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1230-DR] 

Iowa;  Amendment  No.  10  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa, 
(FEMA-1230-DR),  dated  July  2.  1998, 
and  related  determinations. 
EFFECTIVE  DATE:  August  17,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Iowa, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  2,  1998: 

Cedar,  Franklin,  Greene,  Henry,  Humboldt, 
Lucas,  and  Wright  Counties  for  Individual 
Assistance. 

Clayton  County  for  Individual  Assistance 
(already  designated  for  Public  Assistance.) 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 


Community  Disaster  Loans;  83.538.  Cora 

Brown  Fund  Program;  83.539,  Crisis 

Counseling;  83.540,  Disaster  Legal  Services 

Program;  83.541.  Disaster  Unemplo\-ment 

Assistance  (DUA);  83.542,  Fire  Suppression 

Assistance;  83.543.  Individual  and  Family 

Grant  (IFG)  Program;  83.544.  Public 

Assistance  Grants;  83.545.  Disaster  Housing 

Program;  83.548,  Hazard  Mitigation  Grant 

Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 

Recovery  Directorate 

[FR  Doc.  98-23179  Filed  8-27-98;  8:45  ami 

BILUNG  CODE  C71B-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1237-DR] 

Michigan;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Michigan 
(FEMA-1237-DR),  dated  August  5, 
1998,  and  related  determinations. 
EFFECTIVE  DATE:  August  5,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recover>' 
Directorate,  Federal  Emergency 
Management  Agencv,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
August  5.  1998,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.].  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Michigan, 
resulting  from  severe  storms  and  high  winds 
on  )uly  21-22.  1998.  is  of  sufficient  seventy 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  PL.  93-288.  as  amended  ("the  Stafford 
Act"), 

I.  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Michigan. 

In  order  to  provide  F'ederal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  .Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs 
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The  time  period  prescribed  for  the 
implementation  of  section  .ll(){a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  E.xecutive  Order  12148,  I 
hereby  appoint  William  Powers  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Michigan  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Macomb  and  WHvne  for  Public  .Assistance. 

All  counties  within  the  State  of 
Michigan  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  .Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program) 

James  L.  Win, 

Director. 

IFR  Doc.  98-23175  Filed  8-27-98;  8:45  ami 

BILUNG  CODE  671»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1233-DR] 

New  York;  Amendment  No.  5  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEiVLA.). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
York,  (FEMA-1233-DR),  dated  July  7, 
1998,  and  related  determinations. 
EFFECTIVE  DATE:  August  12,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  New 
York,  is  hereby  amended  to  include  the 
following  area  among  those  areas 


determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  7,  1998: 

Genesee  County  tor  Public  Assistance 
(already  designated  for  Individual 
Assistance). 

(The  following  Catalog  of  Federal  Domestic 
.Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  l.'nemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
.Assistance;  83.543.  Individual  and  Familv 
(Jrant  (IFG)  Program;  83.544,  Public 
.Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 

Recovery  Directorate. 

(FR  Doc.  98-23177  Filed  8-27-98;  8:45  am] 

BILLING  CODE  e718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-1233-DR] 

New  York;  Amendment  No.  4  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
York.  (FEMA-1233-DR),  dated  July  7. 
1998,  and  related  determinations. 
EFFECTIVE  DATE:  August  11,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  New 
York,  is  hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  7.  1998: 

Allegany  County  for  Public  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 


Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

IFR  Doc.  98-23178  Filed  8-27-98:  8:45  am] 

BILUNG  CODE  6718-02-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission.  800 
North  Capitol  Street.  NW.  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington.  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 
Agreement  No.:  224-201005-002 
Title:  Oakland  Hyundai  Terminal  Use 

Agreement 
Parties: 
City  of  Oakland,  Board  of  Port 

Commissioners 
Hyundai  Merchant  Marine  Co.  Ltd. 
Synopsis:  The  proposed  amendment 
suspends  the  agreement  during 
Hyundai's  use  of  berth  30  at  the  Port 
of  Oakland  as  a  secondary  user  under 
Terminal  Agreement  224-200563 
between  Oakland  and  Transpacific 
Container  Service  Corporation 

Dated:  August  24.  1998. 

By  order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 

IFR  Doc.  98-23096  Filed  8-27-98;  8:45  ami 
BILUNG  CODE  8730-01 -M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owmed  by  the  bank  holding  company, 
including  the  companies  listed  below. 
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The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  24, 
1998. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  The  Colonial  BancGroup,  Inc., 
Montgomery,  Alabama;  to  merge  with 
InterWest  Bancorp,  Reno,  Nevada,  and 
thereby  indirectly  acquire  InterWest 
Bank,  Reno,  Nevada. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  BOK  Financial  Corporation,  Tulsa, 
Oklahoma;  to  acquire  100  percent  of  the 
voting  shares  of  Bank  of  Albuquerque, 
N.A.,  Albuquerque,  New  Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  25,  1998. 
Rol>ert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[PR  Doc.  98-23233  Filed  8-27-98;  8:45  am] 

BILUNQ  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 


assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiarv  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  14,  1998. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  90  Hennepin  Avenue, 
P.O.  Box  291,  Minneapolis,  Minnesota 
55480-0291: 

1.  Franklin  Bancorp,  Inc.. 
Minneapolis,  Minnesota;  to  engage  de 
novo  through  its  subsidiary',  Franklin 
Bancorp,  Inc.,  Minneapolis,  Minnesota, 
in  making  small  business  administration 
loans,  pursuant  to  §  225.28(b)(1)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  25,  1998. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  98-23234  Filed  8-27-98;  8:45  am) 

BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
September  2, 1998. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 


involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lvnn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  mav 
call  202-^52-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  vou  may 
contact  the  Board's  Web  site  at  http:// 
www.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  August  26.  1998 
Robert  deV.  Frierson. 

Associate  Secretary  of  the  Board 

IFR  Doc.  98-23285  Filed  8-26-98.  1058  am] 

BILUNG  CODE  S210-01-P 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by'Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  tJie  Assistant  Atlomev 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 
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Transaction  Granted  Early  Termination 


ET  date 


Trans  No. 


ET 

req 

status 


Party  name 


22-Jur>-98 


19983303 


19983324 


19983345 


19983357 


19983368 


19983370 


19983375 


19983376 


19983378 


19983379 


19983380 


19983384 


19983385 


19983388 


19983389 


19983390 


19983391 


19983396 


19983414 


19983431 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


19983410  I  G 
G 
G 

19983413  G 
G 
G 
G 
G 
G 
G 
G 
G 


Inc. 
Inc. 


Inc. 


The  Beacon  Group  Energy  Investment  Fund. 

Paul  A.  Sakmar. 

Steel  Industries.  Inc. 

William  Blair  Capital  Partners  V,  LP. 

Shahyar  Zayanderoudi. 

Coverall  North  America,  Inc. 

Iron  Mountain  Incorporated. 

National  Undergrourvj  Storage, 

National  Underground  Storage, 

Independence  Blue  Cross. 

Med  Max,  Inc. 

Med  Max,  Irx;. 

Eastern  Environmental  Sen/ices, 

Ms.  Kitellen  Milo. 

All  Waste  Systems,  Inc.,  ARB  Enterprises,  Inc. 

Northern  Recycling,  Inc.,  All  Waste  Recycling,  Inc. 

Zulanas  Partners. 

Tom  W.  White. 

Tower  Beverages  of  Colorado,  Inc. 

Tower  Beverages  of  the  Front  Range,  Inc. 

UBS  AG. 

Jordan  Industries,  Inc. 

Diversified  Wire  &  Cable  Technologies,  Inc. 

Diversified  Wire  &  Cable  Techs,  Inc. 

Ben  Welder. 

Boston  Common  Press  Limited  Partnership. 

Boston  Common  Press  Limited  Partnership. 

Roger  W.  Stone.. 

The  Morgan  Stanley  Leveraged  Equity  Fund  II,  LP. 

Jefferson  Smurfit  Corporation. 

Roger  W.  Stone. 

Jefferson  Smurfit  Group  pic. 

Jefferson  Smurfit  Corporation. 

Jabil  Circuit,  Inc. 

Hewlett-Packard  Company. 

Hewlett-Packard  Company. 

The  SKM  Equity  Fund  II,  L.P. 

Robert  M.  Potamkin. 

Gold  Coast  Auto  Mall,  Inc. 

The  SKM  Equity  Fund  II.  LP. 

Alan  H.  Potamkin. 

Gold  Coast  Auto  Mall,  Inc. 

HSB  Group.  Inc.. 

Lumtjermens  Mutual  Casualty  Company. 

Lumbermens  Mutual  Casualty  Com.pany. 

Mr.  James  F.  Lewis. 

Consolidation  Capital  Corporation. 

Consolidation  Capital  Corporation. 

Consolidation  Capital  Coporation. 

James  F.  Lewis. 

The  Lewis  Companies,  Inc. 

Paragon  Health  Network.  Inc. 

Rembert  T.  Cribb. 

Summit  Medical  Holdings.  Ltd. 

Monroe,  Inc. 

Merkert  Enterprises.  Inc.,  Employee  Stock  Ownership  Trust. 

Market  Enterprises,  Inc. 

US  West.  Inc. 

Time  Warner  Inc. 

Cablevision  Industries  Limited  Partnership. 

Michael  Krupp. 

Nortek,  Inc. 

Goldenberg  Group,  Inc. 

Boots  &  Coots  International  Well  Control,  Inc. 

Royal  Begeman. 

Elmagco,  Inc.  d/b/a  Baylor  Company. 

USA  Waste  Services,  Inc. 

Richard  C.  Penfold. 

C.I.D.  Refuse  Sen/ice,  Inc./C.I.D.  Landfill,  Inc. 
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Transaction  Granted  Early  Termination — Continued 


ET 

ET  date 

Trans  No. 

req 

Party  name 

status 

19983433 

G 

Champion  Enterpnses,  Inc. 

G 

Jotin  Bushman. 

G 

C  &  J  Revocable  Trust,  ICA  Group,  Inc..  Investment  Corp. 

19983435 

G 

Metron  Technology  B.V. 

G 

T.A.  Kyser  Co. 

G 

T.A.  Kyser  Co. 

23-Oun-98  

19983201 

G 

Northeast  Utilities. 

- 

G 

Central  Maine  Power  Company. 

G 

FiveCom,  Inc. 

19983229 

G 

Nestle  S.A. 

G 

Allsop  Venture  Partners  III,  L.P. 

G 

Innovation  Medical  Technologies,  Inc. 

19983257 

G 

East  Texas  Electric  Cooperative,  Inc. 

G 

Entergy  Corporation. 

G 

Entergy  Power,  Inc. 

19983293 

G 

NationsRent,  Inc. 

G 

Thomas  J.  Watts. 

G 

Associated  Rental  Equipment  Management  Company,  Inc 

19983352 

G 

Alan  J.  Green. 

G 

Consolidation  Capital  Corporation. 

G 

Consolidation  Capital  Corporation. 

19983355 

G 

FirstEnergy  Corp. 

G 

Gary  Edwards. 

G 

Edwards  Electrical  &  Engineering,  Inc. 

24-Jun-98 


25-Jun-98 


19983363 


19983381 


19983383 


19983415 


19983423 


19983428 


19983096 


19983126 


19983311 


19983161 


19983193 


19983250 


19983264 


19983289 


G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


The  Kaufmann  Fund,  Inc. 

Access  Health,  Inc. 

Access  Health,  Inc. 

Ryder  Systems,  Inc. 

Ronald  E.  Gapinske. 

Truck  Transerv,  Inc  &  Northern  Carriers,  Inc. 

News-Press  &  Gazette  Company. 

Providence  Media  Partners,  L.P. 

Mark  Twain  Cablevision  Limited  Partnership. 

Katy  Industries,  Inc. 

Joseph  M.  Wilen. 

The  Wilen  Companies,  Incorporated. 

AGCO  Corporation. 

Ingersoll-Rand  Con^any. 

Clark  Equipment  Company. 

The  Elder-Beerman  Stores  Corp. 

Stone  &  Thomas. 

Stone  &  Thomas. 

E.  Merck. 

Pharmaceutical  Resources,  Inc. 

Pharmaceutical  Resources,  Inc. 

FPIC  Insurance  Group,  Inc. 

APAA  Liquidating  Trust. 

Anesthesiologists  Professional  Assurance  Association  Inc. 

American  Heritage  Life  Investment  Corporation. 

Kentucky  Home  Mutual  Life  Insurance  Company. 

Keystone  State  Life  Insurance  Company 

H.F.  Johnson  Distritxjting  Trust  f/b/o  Samuel  C.  Johnson. 

Hydrite  Chemical  Co. 

U  S  Chemical  Division  of  Hydnte  Chemical  Co. 

Tenet  Healthcare  Corporation. 

MedPartners,  Inc. 

Friendly  Hills  Healthcare  Network,  Inc. 

The  Potomac  Group,  Inc. 

Clayton,  Dubilier  &  Rice  Fund  V  Limited  Partnership. 

ComCoTec,  Inc. 

Total  Safety,  Inc. 

Mine  Safety  Appliances,  Inc. 

HAZCO  Services,  Inc. 

Carl  M.  and  Marie  T.  Bouckaert. 

Jerry  G.  Hubbard. 

Marglen  Industries,  Inc. 
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Transaction  Granted  Early  Termination— Continued 

ET  date 

ET 
Trans  No.          req 
status 

Party  name 

i 

19983347     G           ^  General  Electnc  Co. 

G             CNET,  inc. 

G              CNET,  Inc. 

19983393  :  G           j  United  HealthCare  Corporation 

G 

Michele  McNeill,  Pharm.D, 

^ 

G 

Kern  McNeill  International  Incorporated. 

fl 

26-Jun-98   

19982024 

G 
G 

Global  Industrial  Technologies,  Inc. 
AP  Green  Industries,  Inc. 

G 

AP  Green  Industries,  Inc. 

' 

19983093 

:  G 

G 
G 

Questor  Partners  Fund,  L.P, 
Joseph  S.  Hebb. 
Hebb  Industries,  Inc. 

19983199 

G 
G 

G 

Freudenberg  &  Co.  (a  German  corporation). 
Harry  Railton. 
ISC  Company, 

19983294 

G 
G 
G 

Beverly  Enterprises,  Inc. 
Theraphysics  Corporation. 
Theraphysics  Corporation. 

* 

19983350 

G 
G 
G 

SPS  Technologies,  Inc. 
Terry  Machine  Company. 
Terry  Machine  Company, 

19983353 

G 
G 
G 

C-MAC  Industnes,  Inc, 

BCE  Inc, 

Northern  Telecom  Inc. 

19983364 

G 
G 
G 
G 
G 
G 

Front  Royai,  Inc, 

Stephen  Weicholz, 

Preferred  National  Insurance  Company, 

United  American  Financial  Services  Corporation. 

Americlaim  Adjustment  Corp, 

Wycon  Corporation, 

19983374 

G 
G 
G 

Robert  L,  Hulseman, 
Envirodyne  Industnes,  Inc. 
Clear  Shield  National,  Inc. 

9 

19983394 

G 
G 
G 

SZ  Investments,  L.LC. 

David  R.  Hill, 

Davel  Communications  Group,  Inc, 

19983399 

G 
G 
G 

John  F,  Hulseman. 
Envirodyne  Industnes,  Inc. 
Clear  Shield  National,  Inc. 

19983403 

G 
G 
G 

LINC  Capital,  Inc. 

Speara-Physics  AB. 

Spectra  Precision  Credit  Corporation. 

- 

19983407 

G 
G 

The  Titan  Corporation. 
VisiCom  Laboratories,  Inc. 

G 

VisiCom  Laboratories,  Inc. 

- 

19983408 

G 
G 
G 

DLJ  Merchant  Banking  Partners  II,  LP. 
Donald  H.  Lenauer. 
Custom  Pnnting  Company. 

19983412 

G 
G 
G 

Trans  Technology  Corporation. 

Randy  and  Susan  Snyder, 

Aerospace  Rivet  Manufacturers  Corporation, 

19983416 

G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 

Timothy  Mellon. 

Pan  Am  Corporation,  debtor-in-possession. 

Pan  Am  Corporation,  debtor-in-possession. 

Pan  American  Properties,  Inc. 

EAL  Asset  Company  No.  2,  Inc. 

EAL  Asset  Company  No,  1,  Inc. 

Chalk's  Air  Bridge,  Inc.                                — 

PADRE,  Inc. 

PAWA  Holdings,  Inc. 

Pan  American  Airbridge  Holdings,  Inc. 

Pan  American  World  Ainways,  Inc.  (Flonda). 

Pan  American  Airways  Corp. 

Pan  American  World  Ainways,  Inc.  (Delaware). 

19983417 

G 
G 
G 

Core  Laboratones,  N.V. 

Harold  D,  and  Betty  Jo  Owen,  (husband  and  wife). 

Owen  Oil  Tools,  Inc. 

19983418 

G 
G 

United  Dominion  Industries  Limited. 
Marvin  Stults  and  Connie  Stults. 

- 

G 

Conveyor  &  Material  Handling  Systems,  Inc. 
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ET  date 


Trans  No. 


29-Jun-98 


19983426 


19983432 


19983436 


19983443 


19983186 


19983206 


19983335 


19983340 


19983367 


19983437 


19983438 


19983439 


19983440 


19983447 


19983451 


19983454 


19983456 


19983460 


19983462 


19983463 


19983468 


19983481 


ET 

req 

status 


G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
6 
G 
G 
G 
G 
G 
G 
Y 
Y 
Y 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


Party  name 


MDU  Resources  Group,  Inc. 

Innovative  Gas  Services,  Incorporated. 

Innovative  Gas  Services,  Irxxjrporated. 

Chevron  Corporation. 

Amoco  Corporation. 

Amoco  Oil  Company. 

Details  Holdings  Corp. 

Celenty  Circuits,  LLC. 

Dynamic  Circuits,  Inc. 

Bain  Capital  Fund  V-B,  L.P. 

Celerity  Circuits,  LLC. 

Dynamic  Circuits  Inc. 

Monsanto  Company, 

Nycomed  Amersham,  pic. 

Nycomed  Puerto  Rico,  Inc. 

Suiza  Foods  Corporation. 

Scangas  Brothers  Holdings,  Inc. 

Scangas  Brothers  Holdings,  Inc. 

August  von  Finck. 

Homestake  Mining  Company. 

Homestake  Mining  Company. 

NCO  Group,  Inc. 

MedSource,  Inc. 

MedSource,  Inc. 

Fortis  AG  S.A. 

Generale  De  Barx^ue/Generale  Bank. 

Generale  De  Barx^ue/Generale  Bank. 

Metals  USA.  Inc. 

David  T.  McLeroy  &  Sharon  McLeroy  (husband  and  wife). 

GSBS,  Inc. 

Geologistics  Corporation. 

Amertranz  Worldwide  Holding  Corp. 

Caribbean  Air  Services,  Inc. 

United  States  Filter  Corporation. 

Bernard  B.  Roth. 

DeMenno-Kerdoon. 

Bernard  L  Magnussen. 

Republic  Industries,  Inc. 

Anderson  Lexus,  Irx;. 

Fleetwood  Enterprises,  Inc. 

Wiley  E.  Douglas. 

Eleven  Subs  of  America's  Best  Homes,  Inc. 

Sopal  International  S.A. 

Vivendi. 

Air  &  Water  Technologies  Corporation. 

Compagnie  de  Saint-Gobain. 

FS  Equity  Partners  II,  L.P. 

Calmar  Irx;. 

PharMerica,  Inc. 

Intergrated  Health  Services,  IrK. 

National  Institutional  Pharmacy  Services,  Inc. 

John  J.  Rigas. 

Raymond  C.  Pecor,  Jr. 

Lake  Channplain  Cable  Television  Corporation. 

Richmond  Cable  Television  Corporation. 

Pohlad  Companies. 

Pepsi-Cola  Puerto  Rico  Bottling  Company. 

Pepsi-Cola  Puerto  Rico  Bottling  Company. 

Lowes  Corporation. 

U.S.I.  Holdings  Corporation. 

U.S.I.  Holdings  Corporation. 

Integrated  Electrical  Services,  Inc. 

Mark  HerxJerson. 

Mark  Henderson,  Inc.  

Douglas  S.  Schatz. 

RF  Power  Products,  Inc. 

RF  Power  Products.  Inc. 
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ET  date 


Trans  No. 


30-Jun-98 


01-Jul-98 
02^ul-98 


19983485 


19983486 


19983490 


19983492 


19983497 


19983498 


19983191 


19983448 


19983358 


19983284 


19983320 


19983377 


19983406 


19983422 


19983427 


19983429 


19983430 


19983445 


19983450 


19983452 


19983472 


19983479 


Party  name 


G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


Inc. 


Inc. 


Ashland,  Inc. 

Edward  M.  Chadbourne,  Jr. 

Edward  M.  Chadtxjume,  Inc. 

Antah  Holdings  Berhad. 

Derrick  Corporation. 

Derrick  Corporation. 

CM  Equity  Partners,  L.P. 

Salient  3  Communications,  Inc. 

Resource  Consultants,  Inc. 

Samuel  L.  Sibert. 

Tricon  Blobal  Restaurants  Inc. 

Kentucky  Fned  Chiicken  of  California,  Inc. 

Metals  USA,  Inc. 

Lew  B.  Krausse,  Jr. 

Professional  Metals,  Inc. 

Professional  Metals  of  Kansas, 

Metals,  USA,  Inc. 

Wilbert  N.  Drummond. 

Professional  Metals,  Inc. 

Professional  Metals  of  Kansas, 

EOTT  Energy  Partners,  L.P. 

Koch  Industries,  Inc. 

Koch  Oil  Company,  Koch  Pipeline  Company,  LP. 

W.  Don  Cornwell. 
James  J.  Gatibert. 

Pacific  FM,  Inc. 

Reliance  Steel  &  Aluminum  Co. 

Chatham  Steel  Corporation. 

Chatham  Steel  Corporation. 

Mitsubishi  Chemical  Corporation. 

Hoechst  Aktiengesellschaft. 

Hoechst  Diafoil  Company. 

Southern  Micrographix  Company  LLC. 

Anacomp,  Inc. 

Anacomp,  Inc. 

Gregory  M.  Demers. 

Richard  L.  Padula. 

Coastal  Forestlands,  Ltd. 

Deico  Remy  International,  Inc. 

Alma  Piston  Company. 

Alma  Piston  Company. 

IXC  Communications,  Inc. 

NYSERNet,  Inc. 

AppliedTheory  Communications,  Inc. 

American  International  Group,  Inc. 

Transatlantic  Holdings,  Inc. 

Transatlantic  Holdings,  Inc. 

Petroleum  Geo-Services  ASA. 

Acadian  Geophysical  Services,  Inc. 

Acadian  Geophysical  Services,  Inc. 

Madison  River  Telephone  Company,  LLC. 

Sprint  Corporation. 

Central  Telephone  Company  of  Illinois;  The  Cendon. 

Total  Rental  Care  Holdings,  Inc. 

Nelson  R.  Shaller. 

International  Health  Specialists,  Incorporated 

IHS  of  New  York,  Inc. 

Renac,  Inc. 

Wolters  Kluwer  nv.  ■ 

Plenum  Publishing  Corporation. 

Plenum  Publishing  Corporation. 

Tyco  International  Ltd. 

Waste  Management,  Inc. 

Rust  Environment  and  Infrastructure,  Inc. 

Fiat  S.p.A. 

Meridian  Technologies  Inc. 

Meridian  Technologies  Inc. 

George  K.  Baum  Capital  Partners.  LP. 

MAC  Equipment,  Inc. 

MAC  Equipment,  Inc. 
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ET  date 


Trans  No. 


19983495 


19983506 


ET 

req 

status 


Party  name 


Nationwide  Mutual  Insurance  Company. 

Allied  Mutual  Insurance  Company. 

Allied  Mutual  Insurance  Company. 

The  Carpenters  Pension  Trust  for  Soutt>ern  California. 

Scott  Technologies,  Inc. 

Scott  Technologies,  Inc. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay,  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
DC  20580,  (202)  326-3100. 

By  Direction  of  the  Cominission. 
Donald  S.  Clark, 
Secretary. 

IFR  Doc.  98-23151  Filed  8-27-98;  8:45  am] 
BILUNG  CODE  6750-01-M 


ET  date 


06-Jul-98 


07^ul-98 


08-Oul-98 


Trans  No. 


19983441 


19983519 


19983453 


19983482 


19983491 


19983509 


19983513 


19983579 


19983580 


19983176 


19983397 


19983421 


G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

Y 

Y 

Y 

G 

G 

G 

G 

G 

G 

G 

G 

G 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  The  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  tiie  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  period  before  consummation 
of  such  plans.  Section  7A[b)(2)  of  the 


Act  permits  the  agencies,  in  individaal 
cases,  to  terminate  this  waiting  period 
prior  to  its  expiration  and  requires  that 
notice  of  this  action  be  published  in  the 
Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attomev 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  apphcable  waiting  period. 


TRANSACTION  GRANTED  EARLY  TERMINATION 


Party  name 


Harris  Specialty  Chemicals,  Inc. 

William  A.  Curtright. 

Oregon  Research  &  Development  Corporation. 

ESSEF  Corporation. 

The  Price  Family  Trust  UAD  1 1/6/97. 

Price-Presby  Companies,  Inc. 

Lennox  International  Inc. 

TCW  Special  Placements  Fund  II. 

Superior  Fireplace  Company. 

AFC  Cable  Systems,  Inc. 

Richard  A.  Barna. 

RAB  Electric  Manufacturing  Company. 

Golder,  Thoma,  Cressey,  Rauner  Fund  IV,  L.P. 

Murray  Guard,  Inc. 

Murray  Guard,  Inc. 

Thomas  H.  Lee  Equity  Fund  IV,  LP. 

Cott  Corporation. 

Cott  Corporation. 

SFX  Entertainment,  Inc. 

Jon  B.  Platt. 

American  Artists,  Inc. 

American  Artists  Limited,  Inc. 

MBNA  Corporation. 

M&T  Bank  Corporation. 

M&T  Bank  Corporation. 

United  Rentals,  Inc. 

Martin  Starck. 

Lift  Systems,  Inc. 

The  Liberty  Corporation. 

Gray  Communication  Systems,  Inc. 

WALB-TV,  IncTWALB  Licensee  Corp. 

Robert  G.  Roskamp. 

American  Retirement  Corporation. 

American  Retirement  Corporation. 

The  Boeing  Company. 

David  Castiel. 

Ellipse,  Inc. 
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ET  date 


Trans  No, 


ET 

req 

status 


CI9-Jut-98 


Party  name 


19983434 

G 

Mattel,  Inc. 

G 

Pleasant  Rowland  &  W.  Jerome  Frautschi. 

G 

Pleasant  Company  Publications,  Pleasant  Company  Productions 

G 

American  Girl  Place  Incorporated,  Amencan  Girl  Mus  Inc. 

19983514 

G 

MBIA  Inc. 

G 

1838  Investment  Advisors,  Inc. 

G 

1838  Investment  Advisors,  Inc. 

19983515 

G 

Mr  W  Thacher  Brown, 

G 

MBIA  Inc. 

G 

MBIA  Inc. 

19983544 

G 

El  Paso  Natural  Gas  Company. 

G 

Kansas  City  Power  &  Light  Company. 

G 

KLT  Power  Inc. 

19982128 

G 

Coloniale  S.r.1. 

G 

Kinnett  Dairies,  Inc. 

G 

Kinnett  Dames,  Inc. 

19983400 

G 

Cabletron  Systems,  Inc. 

G 

Ariel  Corporation. 

G 

Anel  Corporation. 

19983419 

G 

Compagnie  de  Saint-Gobain. 

G 

The  Donald  F.  and  Mary  Helen  Smith. 

G 

Newgen  Holding,  Inc. 

19983420 

G 

Associated  Press  (The). 

G 

Walt  Disney  Company  (The). 

G 

Worldwide  Television  News  Corporation. 

19983424 

G 

Patnck  P.  Lee. 

G 

Lawrence  F.  and  Sandra  C.  Yuda. 

G 

Compact  Air  Products  of  South  Carolina,  Inc. 

19983442 

G 

H.  Michael  Mears. 

G 

Genesco  Inc. 

G 

Genesco  Inc. 

19983466 

G 

Asworth  Corporation. 

G 

Medarex,  Inc. 

G 

Medarex,  Inc. 

19983470 

G 

Frank  A.  and  Kathenne  Argenbright. 

G 

Edwin  C.  and  Barbara  Gage. 

G 

Adistra,  LLC. 

19983471 

G 

Edwin  C.  and  Barbara  Gage 

G 

Frank  A.  and  Kathenne  Argenbright. 

G 

AHL  Services,  Inc. 

19983494 

G 

Smtthfield  Foods,  Inc. 

G 

Mr.  Harold  R.  Nichol. 

G 

Iowa  Quality  Meats,  Ltd. 

19983496 

G 

Stinson  Capital  Partners,  L.P. 

G 

Scott  Technologies,  Inc. 

G 

Scott  Technologies,  Inc. 

19983500 

G 

USA  Waste  Services,  Inc. 

G 

Philip  1.  DIBella. 

G 

DiBella  Sanitation  Service,  Inc. 

G 

DEM.  Leasing  Inc. 

G 

DiBella  Sanitation  Service,  Inc. 

G 

D.E.M.  Leasing  Inc. 

G 

Economy  Container,  Inc. 

G 

DiBella  Realty,  L.L.C. 

19983501 

G 

USA  Waste  Services,  Inc. 

G 

Stephen  DiBella. 

G 

DiBella  Sanitation  Service,  Inc. 

G 

Economy  Container,  Inc. 

G 

DiBella  Realty,  L.L.C. 

G 

DEM.  Leasing  Inc. 

19983502 

G 

Sierra  Health  Services,  Inc. 

G 

Kaiser  Foundations  Health  Plan,  Inc. 

G 

Kaiser  Foundation  Health  Plan  of  Texas. 

19983504 

G 

WorldCom,  Inc. 

G 

General  Communications,  Inc. 

G 

General  Communications,  Inc. 

19983507 

G 

Golder,  Thoma,  Cressey,  Rauner  Fund  V,  L.P. 

G 

Johnson  Controls,  Inc. 

G 

Johnson  Controls  Network  Intergrations  Services,  Inc. 

19983508 

G 

William  G.  Seattle. 
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ET  date 


Trans  No. 


19983510 


19983511 


19983516 


19983518 


19983522 


19983523 


19983524 


19983526 


19983527 


19983528 


19983531 


19983534 


19983537 


19983539 


19983542 


19983545 


19983546 


19983553 


19983554 


19983555 


19983560 


19983563 


19983565 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Strategic  Minerals  Corporation. 

Strategic  Minerals  Corporation. 

OCM  Pnncipal  Opportunities  Fund.  LP. 

Trace  Engineenng  Corp. 

Trace  Engineenng  Corp. 

The  George  B.  Home  Voting  Trust. 

The  Testamentary  Trust  of  Walter  H.  Jones. 

Hoke,  Inc. 

Booth  Creek  Partners  Limited  III.  LLLP. 

Jordon's  Meats. 

Jordon's  Meats. 

WPS  Resources  Corporation. 

Upper  Pennisula  Energy  Corporation 

Upper  Pennisula  Energy  Corporation. 

Arbed  S.A. 

Joseph  Bates  Pnngle  Discretionary  Trust. 

Belmont  Steel  Corporation. 

TransCanada  Pipelines  Limited 

PG&E  Corporation. 

Narragansett  Energy  Resources  Company. 

ConAgra,  Inc. 

GoodMark  Foods,  Inc. 

GoodMark  Foods,  Inc. 

Datafec  Limited. 

MIRADO  Corp. 

Westcon  Group,  Inc. 

Pegasus  Technology  Partners.  Inc. 

Tele-Communications,  Inc. 

General  Instrument  Corporation. 

General  Instrument  Corporation. 

General  Instrument  Corporation. 

Tele-Communications,  Inc. 

TCIVG-GIC,  Inc. 

Gray  Communications  Systems,  Inc. 

South  Street  Corporate  Recovery  Fund  LLP 

Busse  Broadcasting  Corp. 

Bessemer  Securities  LLC. 

Robert  A.  and  Esther  G.  Fox. 

Purdy  Corporation. 

Kaynar  Technologies,  Inc. 

Robert  E.  McGuire. 

M&M  Machine  and  Tool  Co. 

TransCanada  PipeLines  Limited. 

Occidental  Petroleum  Corporation. 

Occidental  Netherlands,  Inc. 

AMRESCO.  Inc. 

James  S.  Regan. 

Telecapltal,  L.P. 

AMRESCO,  Inc. 

HartKDurton  Holdings,  L.P. 

Independence  Funding  Company,  LLC. 

PeopleSott,  Inc. 

Intrepid  Systems,  Inc. 

Intrepid  Systems,  Inc. 

Greenwich  Street  Capital  Partners  II,  LP. 

Travelers  Group  Inc. 

CP  Acquisition  LLC 

The  Maxim  Group,  Inc. 

Shaw  Industries.  Inc. 

Shaw  Carpet  Showplace,  Inc. 

Shaw  Industnes,  Inc. 

The  Maxim  Group,  Inc. 

The  Maxim  Group.  Inc. 

Berkshire  Fund  IV,  Limited  Partnership. 

Crown  Castle  International  Corp. 

Crown  Castle  International  Corp. 

Triumph  Group,  Inc. 

Nu-Tech  Industnes  Holding  Company. 

Nu-Tech  Industnes,  Inc. 

Payroll  Transfers.  Inc. 
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ET 

rea 
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Party  rname 


G 

Steve  A.  Rosenthal. 

G 

Employee  Management,  Incorporated. 

19983574 

G 

United  Rentals,  Inc. 

G 

Richard  D.  Colburn. 

G 

U.S.  Rentals,  Inc. 

19983575 

G 

Richard  D.  Colburn. 

G 

United  Rentals,  Inc. 

G 

United  Rentals,  Inc. 

10-Jul-98  

19983356 

G 

Networks  Associates,  Inc. 

G 

Dr.  Solomon's  Group  PLC. 

G 

Dr.  Solomon's  Group  PLC. 

19983532 

G 

Adventist  Health  System  Sunbelt  Healthcare  Corporation. 

G 

Housecall  Medical  Resources,  Inc. 

G 

Housecall  Medical  Resources,  Inc. 

19983543 

G 

Kennedy-Wilson,  Inc. 

G 

United  Asset  Management  Corporation. 

G 

Heitman  Properties  Ltd. 

19983561 

G 

DQE.  Inc. 

G 

Richard  D   Housh. 

G 

Newhouse,  Inc. 

19983581 

G 

Republic  Industnes,  Inc. 

G 

Auto  Rental,  Inc. 

G 

Auto  Rental,  Inc. 

19983584 

G 

Blackstone  Capital  Partner  II  Merchant  Banking  Fun  LP. 

G 

John  and  Susan  Dee. 

G 

Service  America  Corporation. 

19983588 

G 

LG&E  Energy  Corp. 

G 

Big  Rivers  Electric  Corporation,  Debtor-in-possession. 

G 

Big  Rivers  Electric  Corporation. 

19983606 

G 

The  Seagram  Company  Ltd. 

G 

Leisure  Marine  Corporation. 

G 

Wef  n  Wild,  Inc 

19983611 

G 

Affiliated  Newspapers  Investments,  Inc. 

G 

Kenneth  R.  Thomson,  a  Canadian  citizen. 

G 

Charleston  Newspapers. 

19983612 

G 

Bruckmann,  Rosser,  Sherill  &  Co.,  LP. 

G 

Mr.  William  F.  Callahan  III. 

G 

Maple  Grove  Farms  of  Vermont,  Inc. 

19983618 

G 

Zurich  Insurance  Company. 

G 

U  S.I.  Holdings  Corporation. 

G 

U.S.I.  Holdings  Corporation. 

19983619 

G 

Berndorf  AG. 

G 

James  H.  Godwin. 

G 

Godwin  Machine  Works. 

19983621 

G 

Pinnacle  Health  System. 

G 

Community  General  Osteopathic  Hospital  Foundation  Inc 

G 

Community  General  Osteopathic  Hospital,  Inc. 

G 

Londonderry  Properties,  Inc. 

19983627 

G 

The  Bear  Stearns  Companies  Incorporated. 

G 

Federated  Department  Stores,  Inc. 

G 

MSS-Delaware,  Inc. 

19983628 

G 

OCM  Opportunities  Fund,  L.P. 

G 

AFR  Holdco,  Inc. 

G 

AFR  Holdco,  Inc. 

19983637 

G 

Apollo  Investment  Fund,  IV. 

G 

Renters  Choice,  Inc. 

G 

Renters  Choice,  Inc. 

19983640 

G 

Ber^md  Group  Partners. 

G 

Summit  Manufacturing,  Inc. 

G 

Summit  Manufacturing,  Inc. 

13-Jul-98  

19973544 

Y 

Sinclair  Broadcast  Group,  Inc. 

Y 

The  News  Corporation  Limited. 

Y 

Heritage  Braodcasting  Group,  Inc. 

19983449 

G 

Wireless  One  Network,  L.P. 

G 

Vanguard  Cellular  Systems,  Inc. 

G 

Western  Florida  Cellular  Telephone  Corp. 

19983484 

G 

Family  Golf  Centers,  Inc. 

G 

Jack  W.  Nicklaus. 

G 

Golden  Bear  Golf  Centers,  Inc. 

19983503 

G 

WorldCom,  Inc. 
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Transaction  Granted  Early  Termination — Continued 


ET  date 


Trans  No. 


19983536 


19983562 


19983564 


19983569 


19983571 


19983572 


19983576 


19983577 


19983585 


19983589 


19983595 


19983598 


19983622 


19983638 


19983656 


1 9983658 


19983659 


19983676 


19983678 


19983679 


19983700 


19983705 


19983706 


ET 

req 

status 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Party  name 


The  News  Corporation  Limited. 

News  T  Investments,  Inc. 

News  Triangle  Finance,  Inc. 

W.  Galen  Weston. 

Andrew  Maier  II. 

Maler's  Bakery. 

PT  Finland  Ltd. 

Telephone  and  Data  Systems,  Inc.  Voting  Tnjst. 

APT  Operating  Company,  Inc. 

Alfred  I.  duPont  Testamentary  Trust. 

Richard  W.  Cope. 

CMT  Holding,  Ltd. 

OMV  Aktiengesellschaft. 

Neste  Oy. 

Borealis  A/S. 

International  Petroleum  Investment  Company. 

Neste  Oy. 

Borealis  A/S. 

Communication  Dynamics,  Inc. 

Vikimatic  Sales,  Inc. 

Vikimatic  Sales,  Inc. 

OMV  Aktiengesellschaft. 

Den  norske  stats  oljeselskap  a.s. 

Borealis  A/S. 

Intematranal  Petroleum  Investment  Company. 

Den  norske  stats  oljeselskap  as. 

Borealis  /VS. 

General  Electhc  Company. 

Blackstone  Capital  Partners  II  Merchant  Banking  Fun  LP. 

VSI  Acquisition  II  Corporation. 

Coca-Cola  Enterprises  Inc 

Great  Plains  Bottlers  &  Canners,  Inc. 

Great  Plains  Bottlers  &  Canners,  Inc. 

Questor  Partners  Fund,  L.P. 

GT  Bicycles,  Inc. 

GT  Bicycles,  Inc. 

Carlton  L.  Highsmith. 

Alusuisse  Lonza  Group  Ltd. 

Lawson  Mardon  Packaging  USA  Inc. 

National  Express  Group  PLC. 

Crabtree-Harmon  Corporation. 

Crabtree-Harmon  Corporation. 

Travelers  Group  Inc. 

The  Nikko  Securities  Co.,  Ltd. 

The  Nikko  Securities  Co.,  Ltd. 

United  Dominion  Industnes  Limited 

AB  Volvo. 

Champion  Road  Machinery  Inc. 

Infoseek  Corporation. 

Watt  Disney  Company  (The). 

Starwave  Corporation. 

Watt  Disney  Company  (The). 

Infoseek  Corporation. 

Infoseek  Corporation. 

Pentacon,  Inc.,  a  Delaware  corporation. 

James  W.  Cassels  and  Frances  Cassels. 

Texas  International  Aviation,  Inc. 

William  A.  Casner. 

Teleglobe  Inc. 

Teleglobe  Inc. 

Kenny  A.  Troutt. 

Teleglobe  Inc. 

Teleglobe  Inc. 

CHS  Electronics,  Inc. 

Anthony  Shalom  and  Esther  Shalom  (husband  &  wife). 

Software  Brokers  of  America,  Inc. 

UniCapital  Corporation. 

James  K.  Neff. 

United  States  Turbine  Engine  Corporation. 

James  K.  Neff. 
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ET  date 


Transaction  Granted  Early  Termination — Continued 


Trans  No. 


ET 
req 

status 


Party  name 


G 

UniCapital  Corporation. 

G 

UniCapital  Corporation. 

19983707 

G 

Unicapital  Corporation. 

G 

Randall  P,  Fiorenza. 

G 

United  States  Turbine  Engine  Corporation 

19983708 

G 

Randall  P.  Fiorenza. 

G 

UniCapital  Corporation. 

G 

UniCapital  Corporation. 

14-JUI-98  

19981178 

N 

General  Electnc  Company. 

N 

Innoserv  Technologies,  Inc. 

N 

Innoserv  Technologies,  Inc. 

19983185 

G 

General  Motors  Corporation. 

G 

Meredith  Corporation. 

G 

Meredith  Corporation. 

^ 

19983556 

G 

Depository  Trust  Company,  (The). 

G 

Participants  Trust  Company. 

G 

Participants  Trust  Company. 

19983604 

G 

Jeflry  M.  Picower. 

G 

Shirley  L.  Semler. 

G 

Instromedix,  Inc. 

19983620 

G 

AFR  Holdco,  Inc. 

G 

Great  Lakes  Pulp  Holding  Company  LLC. 

G 

Great  Lakes  Pulp  Company,  Inc. 

19983631 

G 

Geoftrey  A.  Jollay. 

G 

CorrChoice  Corporation. 

G 

CorrChoice  Corporation. 

19983632 

G 

R.  Dean  Jollay,  Jr. 

G 

CorrChoice  Corporation. 

G 

CorrChoice  Corporation. 

19983633 

G 

Naomi  C.  Dempsey. 

G 

CorrChoice  Corporation. 

G 

CorrChoice  Corporation. 

19983639 

Y 

British  Vita  PLC. 

Y 

Sparatech  Corporation. 

Y 

Sparatech  Corporation. 

19983643 

G 

PP&L  Resources,  Inc. 

G 

William  E.  McClure,  Jr. 

G 

McClure  Company. 

19983648 

G 

Metatec  Corporation. 

G 

Imation  Corp. 

G 

Imation  Corp. 

19983651 

G 

NIPSCO  Industnes,  Inc. 

G 

Bay  State  Gas  Company. 

G 

Bay  State  Gas  Company. 

19983677 

G 

Teleglobe  inc. 

19983677 

G 

EXCEL  Communications,  Inc. 

G 

EXCEL  Communications,  Inc. 

19983680 

G 

Stephen  R.  Smith. 

G 

Teleglobe  Inc. 

G 

Teleglobe  Inc. 

19983682 

G 

Franz  Haniel  &  Cie,  GmbH  (a  German  company). 

G 

Ireland  Alloys  (Holdings)  Ltd.  (a  Scottish  company) 

G 

Ireland  Alloys,  Inc. 

19983699 

G 

Dames  &  Moore  Group. 

G 

The  Dow  Chemical  Company. 

G 

Radian  International  LLC. 

1&-JUI-98  

19983600 

G 

Tellabs,  Inc. 

G 

CIENA  Corporation. 

G 

CIENA  Corporation. 

19983615 

G 

General  Electnc  Company. 

G 

Metropolitan  Lile  Insurance. 

G 

MetLife  Capital  Holdings,  Inc. 

19983625 

G 

HEICO  Corporation. 

G 

Randolph  S.  McClain. 

G 

McClain  International,  Inc. 

19983662 

G 

Code,  Hennessy  &  Simmons  III,  L.P. 

G 

Globe  Manufacturing  Company. 

G 

Globe  Manufacturing  Company. 

19983669 

G 

Convergent  Communications,  Inc. 

G 

Tie  Communications,  Inc. 
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Transaction  Granted  Early  Termination— Continued 


ET  date 


Trans  No. 


ET 

req 

status 


16-JUI-98 
17-Jul-98 


19983665 


19983599 


19983607 


19983616 


19983654 


19983663 


19983694 


19983703 


19983704 

19983704 
19983710 


19983711 


19983714 


19983718 


19983719 


19983721 


19983722 


19983727 


19983728 


G 
G 

G 
G 


19983608 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Party  name 


Tie  Communications.  Inc. 

Campbell  Soup  Company. 

Kevin  G.  Fortun. 

Fortun  Foods,  Inc..  d/b/a  Stockpot  Soups 

Curtiss-Wright  Corporation. 

Frank  U.  Eriach. 

Enertech,  LLC,  Enertech  Servus.  LlC. 

Eastern  Environmental  Services.  Inc 

Joseph  Savino. 

Allegro  Carting  and  Recycling,  Inc. 

Allegro  Enterprises,  Inc. 

Allegro  Transportation  and  Recycling,  Inc, 

Joseph  Savino  and  Sons,  Inc. 

Lee  Bin  Containers,  Inc. 

Regional  Recycling,  Inc. 

Madison  Enterprises,  Inc. 

Joseph  and  Frank  Savino  Partnership. 

Eastern  Environmental  Services,  Inc. 

Frank  Savino. 

Allegro  Carting  and  Recycling,  Inc. 

Allegro  Enterpnses,  Inc. 

Allegro  Transportation  and  Recycling.  Inc. 

Joseph  Savino  and  Sons.  Inc. 

Lee  Bin  Containers,  Inc. 

Regional  Recycling,  Inc. 

Madison  Enterprises,  Inc. 

Joseph  and  Frank  Savino  Partnership. 

Georgia-Pacific  Corporation. 

Southeast  Wood  Treating,  Inc. 

Southeast  Wood  Treating,  Inc. 

First  Hawaiian,  Inc. 

The  Tokal  Bank,  Ltd.,  a  Japanese  bank. 

Tokai  Credit  Corporation. 

Navigant  International,  inc. 

Michael  B.  Arrington 

Arrington  Travel  Center,  Inc. 

Pertormance  Food  Group  Company. 

Taylor  &  Sledd,  Inc. 

Taylor  &  Sledd,  Inc. 

ITC  Holding  Company,  Inc. 

KNOLOGY  Holdings,  Inc. 

KNOLOGY  Holdings,  Inc. 

Steve  A.  Rosenthal. 

Steve  A.  Rosenthal. 

Employee  Management  International  II,  Inc. 

Suiza  Foods  Corporation. 

Rostan  Corporation. 

Rostan  Corporation. 

The  SKM  Equity  Fund  II,  L.P. 

Abraham  Chehebar. 

Accessory  Network  Group,  Inc. 

Enso  Oyj. 

Stora  Kopparbergs  Bergslags  AB. 

Stora  Koppartjergs  Bergaslags  AB. 

Aurora  Equity  Partners  LP. 

Richard  W.  Riley. 

Label-Aire,  Inc. 

First  Brands  Corporation. 

Colgate-Palmolive  Company. 

Colgate-Palmolive  Company. 

Chancellor  Media  Corporation. 

Martin  &  MacFarlane,  Inc. 

Martin  &  MacFarlane,  Inc. 

Chancellor  Media  Corporation. 

Martin  Media,  L.P. 

Martin  Media,  L.P. 

Capital  One  Financial  Corporation. 

Summit  Acceptance  Corporation. 

Summit  Acceptance  Corporation. 

Supenor  National  Insurance  Group,  Inc. 


46036 


Federal  Register/ Vol.  63.  No.   167 /Friday,  August  28.  1998 /Notices 


Transaction  Granted  Early  Termination — Continued 


ET  date 


Trans  No. 


ET 
req 

status 


Party  name 


19983729 


19983730 


19983732 


19983734 


19983736 


19983739 


19983743 


.19983752 


19983754 


19983755 


19983759 


19983760 


19983761 


19983762 
19983762 

19983766 


19983774 


G 

G 
G 
G 
G 

G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


Foundation  Health  Systems,  Inc. 

Business  Insurance  Group,  Inc. 

Sempra  Energy. 

Consolidated  Natural  Gas  Company. 

CNG  Energy  Services  Corporation. 

Computer  Associates  International,  Inc. 

C   David  Snyder. 

REALOGIC,  Inc. 

Fortsmann  Little  &  Co.  Equity  Partnership  V,  L.P. 

Watsonville  Community  Hospital. 

Watsonville  Community  Hospital. 

USX  Corporation. 

Tarragon  Oil  and  Gas  Limited. 

Tarragon  Oil  and  Gas  Limited. 

Apollo  Investment  Fund  III,  L.P. 

Chemical  Leaman  Corporation. 

Chemical  Leaman  Corporation. 

United  Rentals,  Inc. 

Roger  and  Nora  Moore. 

Independent  Scissor  Lifts,  Inc. 

PepsiCo,  Inc. 

Audrey  Eisenstat. 

Pepsi-Cola  Bottling  Company  of  Scranton,  Inc. 

McCrovi/n  De  Leeuw  &  Co.,  Ill,  L.P. 

Merle  Wasserman  and  Brigitte  Wasserman  (husband  wife). 

Rocky  Mountain  Academy,  Inc. 

Canadian  Imperial  Bank  of  Commerce. 

Lancer  Industnes,  Inc. 

Lancer  Industries  Inc. 

Lennox  International  Inc. 

O.J.  Whitfield. 

Pyro  Industries,  Inc. 

BeldIng  Sports,  Inc. 

Arena  Brands  Investors. 

Imperial  Headwear,  Inc. 

Korber  Hats,  Inc. 

Miller  Bros.  Industries,  Inc. 

Coach  USA,  Inc. 

Barnett  Rukin. 

American  New  York  Tours  Corp,  The  Bus  Exchange  Inc. 

Equilease  Holding  Corp. 

Calpine  Corporation. 

Calpine  Greenleaf  Corporation. 

Trans  Technology  Corporation. 

NORCO,  Inc. 

NORCO,  Inc. 

Liberty  Mutual  Insurance  Company. 

Summit  Holding  Southeast,  Inc. 

Summit  Holding  Southeast,  Inc. 

Bruckmann,  Rosser,  Sherrill  &  Co.,  Inc. 

Penhall  International,  Inc. 

Penhall  International,  Inc. 

Thomas  F.  Pyle,  Jr. 

Uniek,  Inc. 

Uniek.  Inc. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parceilena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office.  Bureau  of 
Competition,  Room  303,  VVasfiington, 
DC  20580,  (202)  326-3100. 


By  Direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary. 

[FR  Doc.  98-23152  Filed  8-27-98;  8:45  am] 

BILLING  CODE  67SO-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
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persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 


in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 


were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  .Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transaction  Granted  Early  Termination 


ET 

ET  date 

Trans  No. 

req 
Status 

Party  name 

20-Jul-98  

19983455 

G 
G 
G 

John  W.  Spencer  and  Janelle  L.  Spencer. 
Henry  Schein,  Inc. 
Rocklord  Dental  Mfg.  Co. 

19983570 

G 
G 
G 

Nextel  Communications,  Inc. 

Dana  B.  Fisher,  Jr. 

Fisher  Communications,  Inc. 

19983603 

G 
G 
G 

Bell  Atlantic  Corporation. 
Bell  Atlantic  Corporation. 
Reading  SMSA  Limited  Partnership. 

19983645 

G 
G 
G 

Qualcomm  Incorporated. 

Richard  M.  Millman. 

Transworld  Communications,  Transworld  Telecommunications. 

19983712 

G 
G 
G 

Northwestern  Corporation. 
Norman  R.  Vogel. 
Telesystems,  Inc. 

19983726 

G 
G 
G 

Affiliated  Computer  Services,  Inc. 
Betac  International  Corporation. 
Betac  International  Corporation. 

19983742 

G 
G 
G 

Bernard  Streit. 
Richard  S.  Crawford. 
APTC  Plastics  L.L.C. 

19983751 

G 
G 
G 

Triton  Cellular  Partners,  LP.                             

William  J.  Marraccini. 

AAT  RSA  Company  Limited  Partnership. 

19983770 

G 

Alistar  Pilot  Fund,  LLC. 

G 

General  Electnc  Company. 

G 

UNC  All  FAB,  Inc. 

19983775 

G 
G 
G 

Hart)our  Group  Investments  III,  L.P. 

Masco  Corporation. 

Flint  &  Walling  Industries,  Inc. 

19983776 

G 
G 
G 

Packaged  Ice,  Inc. 

WLR  Foods,  Inc. 

Cassco  Ice  and  Cold  Storage,  Inc. 

19983779 

G 

G 
G 

Republic  Industnes,  Inc. 
John  E.  Meyer. 
Jemautco,  Inc. 

19983780 

G 
G 
G 

UniCapital  Corporation. 

John  J.  Gerald. 

Madison  Leasing  Co.,  Inc. 

19983781 

G 
G 

UniCapital  Corporation. 
Thomas  G.  Neuenhaus. 

G 

Madison  Leasing  Co.,  Inc. 

19983783 

G 
G 
G 

Incentive  AB. 

The  Board  of  Trustees  of  the  University  of  Alabama. 

University  of  Alabama  at  Birmingham  Hospital. 

19983787 

G 
G 
G 

Circle  International  Group,  Inc. 

Alberto  Rodriguez  and  Marta  Rodriguez. 

Alrod  International,  Inc. 

19983792 

G 
G 

0.  Bruton  Smith. 
Frank  E.  McGough,  Jr. 

G 

Capitol  Chevrolet,  Inc. 

G 

Capitol  Imports,  Ltd. 

21-Jul-98 

19983624 

G 
G 
G 

United  HealthCare  Corporation. 
Samaritan  Health  System. 
HealthPartners  of  Arizona,  Inc. 

19983745 

G 
G 
G 

LSI  Logic  Corporation. 

Hyundai  Electronics  Industnes  Co.,  Ltd.,  a  Korean  company. 

Symbios,  Inc. 

19983785 

G 
G 
G 

Joseph  S.  Kaplan. 
PMT  Services,  Inc. 
PMT  Sen/ices,  Inc. 
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ET  date 


Trans  No. 


ET 

req 

status 


Party  name 


19983786 

G 

Dole  Food  Company,  Inc. 

G 

La  Gorce  Investment,  Ltd. 

G 

Four  Farms,  Inc. 

2-JUI-98  

19983557 

G 

The  Lincoln  National  Corporation. 

G 

Aetna,  Inc. 

G 

Aetna  Life  Insurance  Company. 

G 

Aetna  Life  Insurance  and  Annuity  Company. 

19983652 

G 

KKR  1996  Fund  (Overseas),  Limited  Partnership. 

G 

Willis  Corroon  Group  pic. 

G 

Willis  Corroon  Group  pic. 

19983767 

G 

Terex  Corporation. 

G 

American  Crane  Corporation. 

G 

American  Crane  Corporation. 

19983771 

G 

Stott-Neilsen  S.A. 

G 

Ceanic  Corporation. 

G 

Ceanic  Corporation. 

19983772 

G 

Nash  Johnson  &  Sons'  Farms,  Inc. 

G 

Estate  of  Albin  S.  Johnson. 

G 

Columbia  Fanns,  Inc.  and  Columbia  Distribution.  Inc. 

19983789 

G 

Conseco,  Inc. 

G 

Old  National  Bancorp. 

G 

Consumer  Acceptance  Corporation. 

19983805 

G 

Genesee  Corporation. 

G 

Richard  V   Maiocco. 

G 

TKI  Foods,  Inc. 

G 

Spectrum  Foods,  Inc. 

23-Jul-98  

19982724 

G 

Transaction  Systems  Architects,  Inc. 

G 

IntraNet,  Inc. 

G 

IntraNet,  Inc. 

19983660 

G 

Dan  River  Inc. 

G 

The  Bibb  Company. 

G 

The  Bibb  Company. 

19983782 

G 

Asworth  Corporation. 

G 

Diametncs  Medical,  Inc. 

G 

Diametncs  Medical,  Inc. 

24-JUI-98  

19983567 

G 

Masayoshi  Son. 

G 

E'Trade  Group,  Inc. 

G 

E'Trade  Group,  Inc. 

19983642 

G 

DLJ  Merchant  Banking  Partners  II,  L.P. 

G 

Fred  Hittman. 

G 

Hittman  Matenals  &  Medical  Components,  Inc. 

19983646 

G 

Heinz  Durr  and  Heide  Durr. 

G 

Eugene  H.  Harms. 

G 

Henry  Fitters,  Inc. 

19983657 

G 

The  SKM  Equity  Fund  II,  L.P. 

G 

Gary  H.  and  Kathryn  Klein. 

G 

Pennsylvania  Fashions,  Inc. 

19983661 

G 

DHL  International  Ltd. 

G 

DHL  Worldwide  Express,  Inc. 

G 

DHL  Worldwide  Express,  Inc. 

19983709 

G 

Digi  International  Inc. 

G 

ITK  International,  Inc. 

G 

ITK  International,  Inc. 

19983737 

G 

WWR  Scientilic  Products  Corporation. 

G 

Charles  Balbach. 

G 

Science  Kit  Inc's,  Ward's  Natural  Sci.  Ltd.,  Central  Sci  Co 

19983738 

G 

VWR  Saenific  Products  Corporation. 

G 

Paul  Eckel. 

G 

Science  Kit  Inc's,  Central  Sci  Co..  Ward's  Natural  Sa  Ltd 

19983797 

G 

Associated  Freezers  Income  Trust. 

G 

Richard  W.  and  Dianne  M.  Sharratt. 

G 

Jefferson  Cold  Storage  Corporation. 

27-Jut-98  

19983538 

G 

Domtar  Inc. 

G 

W.  Galen  Weston. 

G 

George  Weston  Ltd.,  E.B.  Eddy  Ltd.,  E.B.  Eddy  Page  Inc. 

19983558 

G 

Valeo  S.A. 

G 

ITT  Industries,  Inc. 

G 

ITT  Automotive,  Inc. 

- 

G 

ITT  Manufactunng  Enterprises. 

G 

ITT  Automotive  Europe  GmbH  &  Co.  KG. 
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ET  date 


Trans  No. 


19983586 


19983717 


19983740 


19983746 


19983757 


19983763 


19983773 


19983791 


19983794 


19983795 


19983796 


19983798 


19983802 


19983806 


19983812 


19983814 


19983817 


19983826 


19983828 


19983829 
19983829 

19983834 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Party  name 


ITT  Automotive  Electrical  Systems,  Inc. 

ITT  Industries,  Inc. 

Alusuisse  Lonza  Group  Ltd. 

Peter  L.  Adams. 

Butler  &  Smith,  Inc. 

Aurora  Equity  Partners  L.P. 

Garrison  Brinton. 

Label-Aire,  Inc. 

Amencan  Homestar  Corporation. 

Dean  W.  Pollman. 

DWP,  Management,  Inc. 

Value  Mobile  Homes,  Inc.  of  WA. 

Value  Homes,  Inc. 

Premiere  Homes  of  Moses  Lake,  Inc. 

Kilroy's  M.H.,  Inc. 

Park  Place  Homes,  Inc. 

Premiere  Manufactured  Homes,  Inc.  of  WA. 

AMF  Bowling,  Inc. 

Highland  Capital  Associates. 

Etwnite  International,  Inc. 

TA/Advent  VIII,  LP. 

Robert  M.  Sherman. 

Aquaria,  Inc. 

Metal  Management,  Inc. 

Phillip  L.  Zeid. 

Universal  Scrap  Metals,  Inc. 

Cable  and  Wireless  pic. 

MCI  Communications  Corporation. 

Newco  LLC. 

Cornell  Corrections,  Inc. 

William  C.  Weimar. 

Allvest  Corp.  &  St.  John  Investments,  Inc. 

St.  John  Investments,  Inc. 

Suiza  Foods  Corporation. 

Robert  E.  Rich,  Jr. 

Rich  Products  Manufactunng  Corporation. 

Robert  E.  Rich,  Jr. 

Suiza  Foods  Corporation. 

The  Morningstar  Group,  Inc. 

Micron  Technology,  Inc. 

Rendition,  Inc. 

Rendition,  Inc. 

Holland  Chemical  International,  B.V. 

Thomas  J.  Turnff. 

TAB  Chemicals,  Inc. 

Saks  Holdings,  Inc. 

Sidney  Goodwill. 

Bullock  &  Jones,  Inc. 

Illinois  Tool  Wor1<s  Inc. 

Riverside  II  Holding  Group,  L.P. 

Unipac  Inc. 

Motorola,  Inc. 

Philippe  Kahn  and  Soma  Lee  Kahn. 

Starfish  Software,  Inc. 

EMCOR  Group,  Inc. 

Marelich  Mechanical  Co.,  Inc. 

Marelich  Mechanical  Co.,  Inc. 

The  Beacon  Group  III— Focus  Value  Fund,  L.P. 

Lance  K.  Poulsen. 

National  Century  Financial  Enterprises,  Inc. 

Global  Personnel  Services,  Inc. 

George  W.  Connley. 

Southeastern  Professional  Employers,  Inc. 

Thomas  R.  Shelton. 

WLR  Foods,  Inc. 

Wampler  Foods,  Inc. 

Amencan  Homestar  Corporation. 

R-Anell  Custom  Homes,  Inc. 

R-Anell  Custom  Homes,  Inc 

H.  Wayne  Huizenga. 
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ET  date 


!   Trans  No. 


ET 

req 
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Parly  name 


2&-^ul-98 


19983835 


19983836 


19983842 


19983843 


19983847 


19983849 


19983850 


19983852 


19983855 


19983856 


19983860 

19983860 
19983863 


19983873 


19983875 


19983883 


19983888 


19983890 


19981061 


19983476 


19983477 


19983533 


19983597 


19983634 


NationsRent,  Inc. 

NationsRent,  Inc. 

TBC  Corporation. 

Robert  E.  Carroll,  Jr. 

Carroll's  Inc. 

The  Standard  Products  Company. 

William  F.  Miller,  III. 

OEM/Miller  Corporation. 

MidAmerican  Energy  Holdings  Company. 

Jack  W.  Frost. 

J.C.  Nichols  Real  Estate. 

Lason,  Inc. 

Arthur  G.  Lundeen. 

Consolidated  Reprographics. 

NovaCare,  Inc. 

Pro  Active  Therapy,  Inc. 

Pro  Active  Therapy,  Inc. 

KKR  1996  Fund  L.P. 

Joseph  A.  Roberts,  Jr. 

Advanced  Circuit  Technology,  Inc. 

New  England  Electric  System. 

PJC  Intercapital,  L.P. 

Champion  Energy  Corporation. 

Four  Media  Company. 

MSCL,  Inc. 

MSCL,  Inc. 

Heritage  Fund  I,  L.P. 

New  England  Pottery  Co.,  Inc. 

New  England  Pottery  Co.,  Inc. 

AXA-UAP. 

U.S.I.  Holdings  Corporation. 

U.S.I.  Holdings  Corporation. 

Insurance  Partners,  L.P. 

Superior  National  Insurance  Group,  Inc. 

Superior  National  Insurance  Group,  Inc. 

Cornerstone  Equity  Investors  IV,  L.P. 

The  Black  &  Decker  Corporation. 

True  Temper  Sports,  Inc. 

Tai  Yuan  Textile  Co.,  Ltd. 

Programmable  Microelectronics  Corporation. 

Programmable  Microelectronics  Corporation. 

Cort  Business  Services  Corporation. 

William  T.  Swets. 

Instant  Interiors  Corporation. 

Thomas  O.  Hicks. 

Hicks,  Muse,  Tate  &  Furst  Equity  Fund  III,  L.P. 

KXTX. 

Es-O-En  Corporation. 

Tricon  Global  Restaurants,  Inc. 

Taco  Bell  Corporation. 

Henkel  KGaA. 

DEP  Corporation. 

DEP  Corporation. 

Nortek,  Inc. 

Williams  PLC  (a  British  company). 

NuTone,  Inc. 

DPC  Acquisition  Corp. 

Bruckmann,  Rosser,  Sherrill  &  Co.,  L.P. 

Windy  Hill  Pet  Food  Holdings,  Inc. 

Bruckmann,  Rosser,  Sherrill  &  Co..  L.P. 

DPC  Acquisition  Corp. 

DPC  Acquisition  Corp. 

ABRY  Broadcast  Partners  III,  L.P. 

Cable  Michigan,  Inc. 

Cable  Michigan,  Inc. 

Emory  University. 

Wesley  Woods,  Inc. 

Wesley  Woods  Geriatric  Hospital,  Inc. 

ARAMARK  Corporation. 

John  F.  Embersits  Family  Trust. 
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ET  date 


29-Jut-98 


30-Jul-98 


Trans  No. 


31-Jul-98 


19983672 


19983768 


19983769 


19983800 


19983807 


19983808 


19983811 


19983813 


19983827 


19983841 


19983853 


19983865 


19983896 


19982796 


19982797 


19983793 


19983848 


19983898 


19983605 


19983635 


19983801 


19983870 


19983613 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Party  name 


Facilities  Resource  Management  Co.  Limited  Partnership. 

Reunion  Industries,  Inc. 

Charles  E.  Bradley,  Sr. 

Chatwins  Group,  Inc. 

Texas  Instruments,  Inc. 

Micron  Technology,  Inc. 

Micron  Technology.  Inc. 

Micron  Technology,  Inc. 

Texas  Instnjments,  Inc. 

Texas  Instruments,  Inc. 

Equus  II,  Incorporated. 

Dhlltec  Patents  &  Technologies  Company,  Inc. 

Drilltec  Patents  &  Technologies  Company  Inc 

AMRESCO,  Inc. 

William  Edwards. 

Mortgage  Investors  Corporation. 

William  Edwards. 

AMRESCO,  Inc. 

AMRESCO,  Inc. 

Gordon  Crawford. 

CheckFree  Corporation. 

Servantis. 

Phillippe  Kahn  and  Soma  Lee  Kahn. 

Motorola,  Inc. 

Motorola,  Inc. 

1995  T.R.S.  Family  Trust. 

WLR  Foods,  Inc. 

Wampler  Foods,  Inc. 

Schneider  National,  Inc.  Voting  Trust. 

Builders  Transport,  Incorporated. 

Builders  Transport,  Incorporated. 

Rehabcare  Group,  Inc. 

Medical  Resources,  Inc. 

StarMed  Staffing,  Inc.,  Wesley  Medical  Resources,  inc 

Alleghany  Corporation. 

Gardenbolt  International,  Corp. 

Gardenbolt  International,  Corp. 

Marmon  Holdings,  Inc. 

Norman  L.  Terry. 

Prince  Castle,  Inc. 

Reed  International  P.L.C. 
Times  Mirrow  Company  (The). 

Matthew  Bender  &  Company,  Inc.,  Shephard's  Company 

Elsevier  NV. 

Times  Mirrow  Company  (The). 

Matthew  Bender  &  Company,  Inc.,  Shepard's  Company. 

O.  Bruton  Smith. 

Aldo  B.  Paret. 

Casa  Ford  of  Houston,  Inc. 

Sonic  Automotive,  Inc. 

Tyco  International,  Ltd. 

Gimpel  Corporation. 

Gimpel  Corporation. 

Vision  Twenty-One,  Inc. 

Russell  and  Takako  Trenholme. 

Vision  World,  Inc. 

Daimler  Chrysler  AG. 

Chrysler  Corporation. 

Chrysler  Corporation. 

Henkel  KGaA. 

Federal-Mogul  Corporation. 

FPGP/FPMC. 

Aurora  Equity  Partners  L.P. 

Mid-America  Fiber  Company,  Inc. 

Mid-America  Fiber  Company,  Inc. 

Mr.  and  Mrs.  Marc  Ladreit  de  Lacharriere. 

PetroUnited  Terminals,  Inc. 

PetroUnited  Terminals,  Inc. 

Sam  Investment  Trust. 

Fred  Meyer,  Inc. 
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ET 
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Party  name 


G 

Fred  Meyer,  Inc. 

19983644 

G 

Everest  Healthcare  Services  Corporation. 

G 

University  of  Chicago. 

G 

University  Dialysis  Centers,  Inc. 

19983666  I  G 

France  Telecom  S.A. 

G 

Crown  Castle  International  Corp. 

G 

Crown  Castle  International  Corp. 

19983684 

G 

TA/Advent  VIII,  L.P. 

G 

Private  Business,  Inc. 

G 

Private  Business,  Inc. 

19983685 

G 

Summit  Ventures  V,  L.P. 

G 

Private  Business,  Inc. 

G 

Private  Business,  Inc. 

19983701 

G 

Suiza  Foods  Corporation. 

G 

CumPerland  Farms,  Inc. 

G 

Cumberland  Farms,  Inc. 

19983733 

G 

CompUSA  Inc. 

G 

Tandy  Corporation. 

G 

Computer  City,  Inc. 

19983765 

G 

U.S.  Xpress  Enterprises,  Inc. 

G 

PST  Vans,  Inc. 

G 

PST  Vans,  Inc. 

19983809 

G 

Ford  Motor  Company. 

G 

Stanford  Resources  (US)  Ltd. 

G 

Contractors  Supply  Co. 

19983820 

G 

0.  Bruton  Smith. 

G 

Freeman  R.  Smith. 

G 

Economy  Cars,  Inc. 

19983831 

G 

Schawk  Inc. 

G 

Horan  Imaging  Solutions,  Inc. 

G 

Horan  Imaging  Solutions,  Inc. 

19983837 

G 

Aurora  Equity  Partners  II  LP. 

G 

SLM  Group,  Inc. 

G 

SLM  Group,  Inc. 

19983840 

G 

M.  Francois  Pinault. 

19983840 

G 

Koo  Koo  Roc,  Inc. 

G 

Koo  Koo  Roo,  Inc. 

19983861 

G 

Quanta  Services,  Inc. 

G 

Underground  Construction  Co.,  Inc. 

G 

Underground  Construction  Co.,  Inc. 

19983862 

G 

Fremont  Partners  L.P. 

G 

Global  Motorsport  Group,  Inc. 

G 

Global  Motorsport  Group,  Inc. 

19983864 

G 

BWI  pic. 

G 

R.A.  Jones  &  Co.  Inc. 

G 

R.A.  Jones  &  Co.  Inc. 

19983878 

G 

Zellweger  Luwa  A.G. 

G 

Lars  Chnstensen. 

G 

Lepco  of  Houston;  Lepco  OH. 

19983881 

G 

Recycling  Industnes,  Inc. 

G 

Moms  Recycling,  Inc. 

G 

Morns  Recycling,  Inc. 

19983882 

G 

BE  Aerospace  Inc. 

G 

SMR  Aerospace,  Inc. 

G 

SMR  Aerospace,  Inc. 

19983891 

G 

Donegal  Mutual  Insurance  Company. 

G 

William  B.  Snyder. 

G 

Southern  Heritage  Limited  Partnership. 

19983893 

G 

My  Ian  Laboratohes  Inc. 

G 

Penederm  Incorporated. 

G 

Penederm  Incorporated. 

19983899 

G 

International  Cornerstone  Group,  Inc. 

G 

Fred  and  Moira  Kamgar. 

G 

Smith  &  Noble,  L.L.C. 

19983900 

G 

Fred  and  Moira  Kamgar. 

G 

International  Cornerstone  Group,  Inc. 

G 

International  Cornerstone  Group,  Inc. 

19983903 

G 

William  S.  Morris  III  and  Mary  Sue  Ellis  Morris 

G 

Matthew  N.  Clapp,  Jr. 

G 

Pioneer  Broadcasting  Company,  Inc. 
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ET  date 


Trans  No. 


19983909 
19983909 


Transaction  Granted  Early  Termination— Continued 


ET 

req 

status 


Party  name 


Mohawk  Industries,  Inc. 
American  Weavers  LLC. 
Amencan  Weavers  LLC. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay,  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington. 
DC  20580,  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary. 

IFR  Doc.  98-23153  Filed  8-27-98;  8:45  am] 

BILLING  CODE  4750-01-M 


08-JurH98 


09-Jun-98 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  The  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clavton  Act.  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 


7A[b](2)  of  the  Act  permits  the  agencies. 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  he 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  lustice.  Neither  agenc\ 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transaction  Granted  Early  Termination 


19982971 


19982859 


19982931 


19982932 


19982942 


19982949 


19982964 


19983023 


19983024 


19983032 


19983045 


19983047 


G 

G 

G 

Y 

Y 

Y 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Party  name 


Mr.  J.  Thomas  Timmins. 

The  Dov\^  Chemical  Company. 

The  Dow  Chemical  Company. 

Shering-Plough  Corporation. 

Dr.  h.c.  Paul  Sacher. 

Hotfmann-LaRoach  Inc. 

U.S.I.  Holdings  Corporation. 

Bertholon-Rowland,  Inc. 

Bertholon-Rowland,  Inc. 

Uniphase  Corporation. 

Koninklijke  Philips  Electronics  N.V. 

Philips  Optoelectronics,  B.V. 

Koninklijke  Philips  Electronics  N.V. 

Uniphase  Corporation. 

Uniphase  Corporation. 

Partners  HealthCare  Systems,  Inc. 

The  Faulkner  Corporation. 

The  Faulkner  Corporation. 

Cordant  Technologies  Inc. 

Harvey  Jacobson. 
Jacobson  Mfg.  Co.  Inc. 

Republic  Industries,  Inc. 

B.J.  McCombs. 

R.M.  Chevrolet,  Ltd. 

ATRM,  Ltd. 

Austin  Pontiac,  Ltd. 

McCombs  Hendrix  GMC  Truck,  Ltd. 

ATC  Communications  Group,  Inc. 

Thayer  Equity  Investors,  III,  L.P. 

IQI,  Inc. 

Thayer  Equity  Investors,  III,  L.P. 

ATC  Communications  Group,  Inc. 

ATC  Communications  Group,  Inc. 

Gebr.  Huttenes  GmbH  &  Co.  KG. 

Delta  Resins  &  Refractories,  Inc. 

Delta  Resins  &  Refractories,  Inc. 

Stepan  Company. 

E.I.  du  Pont  de  Memours  and  Company. 

El  DuPont  DeNemours  &  Co  Inc. 

Wyndham  International  Inc. 
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G 

Wyndham  International  Inc. 

G 

WKA  El  Con  Associates. 

19983055 

G 
G 
G 

Bruckmann,  Rosser,  Sherill  &  Co..  LP. 
Thomas  M.  Copeland. 
Copelands'  Enterprises,  Inc. 

19983056 

G 
G 
G 

Bruckmann,  Rosser,  Sherill  &  Co.,  L.P. 
James  C.  Copeland. 
Copelands'  Enterprises,  Inc. 

19983069 

G 
G 

Charterhouse  Equity  Partners  III,  LP. 
Eos  Corporation. 

G 

Eos  Corporation. 

19983072     G 

Martin  Sperber. 

!G 

Elan  Corporation,  PLC. 

G 

Elan  Corporation,  PLC. 

19983074     G 

Hicks,  Muse,  Tate  &  Furst  Equity  Fund  III,  L.P. 

|G 

Venice  Maid  Foods,  Inc. 

G 

Venice  Maid  Foods,  Inc. 

19983085 

G 
G 
G 

Paul  G.  Desmarais. 

Anthem  Insurance  Company,  Inc. 

Anthem  Health  &  Life  lnsurarx;e  Co. 

19983098     G 

Seagate  Technology,  Inc. 

G 

Gadzoox  Neworks,  Inc. 

G 

Gadzoox  Neworks,  Inc. 

19983099 

G 

Aware  Integrated,  Inc. 

1  G 

Dakota  Specialty  Institute. 

!  G 

Dakota  Specialty  Institute. 

19983100     G 

Dakota  Clinic,  Ltd. 

G 

Dakota  Speciality  Institute. 

G 

Dakota  Speciality  Institute. 

19983104     G 

Allied  Waste  Industries,  Inc. 

G 

Frank  J.  and  Irene  B.  Garavano. 

G 

Independent  Trucking  Company. 

G 

Forward,  Inc. 

19983105 

G 
G 
G 

New  York  and  Presbyterian  Healthcare  System.  Inc. 

New  York  Society  for  the  Relief  of  the  Ruptured  and  Crippled. 

New  York  Society  for  the  Relief  of  the  Ruptured  and  Crippled. 

19983107 

G 
G 
G 

Metal  Management,  Inc. 

Joseph  F.  Naporano. 

Naporano  Iron  &  Metal  Co.  &  Nimco  Shredding  Co. 

19983108 

G 
G 
G 

Lumen  Technologies.  Inc. 
Lumen  Technologies.  Inc. 
Voltarc  Technologies.  Inc. 

19983109 

G 
G 

Liberty  Mutual  Insurance  Company. 
CUNA  Mutual  Insurance  Society. 

G 

CUMIS  General  Insurance  Company. 

19983110 

G 
G 
G 

TSG  Capital  Fund  II.  L.P. 
InterMedia  Partners  III,  L.P. 
InterMedia  Partners  III.  L.P. 

19983111 

G 
G 
G 

Wolohan  Lumber  Co. 

Industrial  Capital  Group. 

Central  Michigan  Lumber  Company. 

19983112 

G 

Ronald  A.  Weinberg  and  Micheline  Charest. 

i  G 

Michael  G.  Mayberry  and  Sharon  H.  Mayberry. 

G 

HighReach  Learning.  Inc. 

19983113  i  G 

Ronald  A.  Weint)erg  and  Micheline  Charest. 

G 

Phillip  G.  Kelley  and  Kathy  H.  Kelley. 

G 

HighReach  Learning,  Inc. 

19983115 

G 
G 
G 

Illinois  Tool  Works  Inc. 

Raymond  Wile  and  Martha  Vance  Wile. 

Dymon,  Inc. 

19983116 

G 
G 
G 

E.I.  du  Pont  de  Memours  arxl  Company. 

Merck  &  Co..  Inc. 

DuPont  Merck  Phannaceutical  Co..  Dupont  Merck  Pharma. 

19983117 

G 
G 
G 

Genuine  Parts  Company. 
EIS.  Inc. 
EIS.  Inc. 

19983119 

G 

Samuel  J.  Heyman. 

— 

G 
G 

Leslie  Building  Products.  Inc. 
Leslie-Locke.  Inc. 

19983123 

G 

0.  Bruton  Smith. 

-- 
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1CKJun-98 


19983124 


19983130 


19983138 


19983143 


19983146 


19983147 


19983148 


19983149 


19983152 


19983155 


19983157 


19983160 


19982897 


19982937 


19982970 


19982983 


19983010 


19983011 


19983021 


19983029 


19983031 


G 
G 
G 
G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Bud  C.  Hartfield. 

Toyota  West,  Inc.,  Westside  Dodge. 

Hatfield  Lincoln  Mercury,  Inc. 

Hatfield  Hyundai,  Inc. 

Hartfield  Jeep  Eagle,  Inc. 

O.  Bruton  Smitti. 

Dan  E.  Hatfield. 

Hatfield  Lincoln  Mercury,  Inc. 

Hatfield  Jeep  Eagle,  Inc 

Hatfield  Hyundai,  Inc. 

Transport  Corporation  of  America,  Inc. 

Jon  L.  Miller. 

North  Star  Transport,  Inc. 

Trammell  Crow  Company. 

Henry  J.  Faison. 

Faison  &  Associates,  Inc. 

Valero  Energy  Corporation. 

Mobile  Corporation. 

Mobile  Oil  Corporation. 

Siemens  Aktiengesellschatt. 

Masco  Corporation. 

Thermador  Corporation. 

SCF-IV,  L.P. 

Henry  Zarrow. 

Sooner  Pipe  &  Supply  Corporation. 

SCF-IV,  L.P. 

Jack  Zarrow. 

Sooner  Pipe  &  Supply  Corporation. 

Bayard  Drilling  Technologies,  Inc, 

John  R.  Stanley. 

TransTexas  Gas  Corporation. 

Charier  Oaks  Partners. 

Mallinckrodt  Inc. 

Mallinckrodt  Chemical,  Inc. 

Arena  Brands  Investors. 

William  Farley. 

Acme  Boot  Company,  Inc. 

Tncor  Pacific  Capital  Partners  Fund  I.  Limited  Partnership 

Code,  Hennessy  &  Simmons  II.  L.P. 

WCP  Holdings,  Inc. 

AMF  Bowling,  Inc. 

Eric  J.  Nelson. 

Showplace  Recreation  Center,  Inc. 

McCown  De  Leeuw  &  Co.  IV,  L.P. 

The  News  Corporation  Limited. 

Dimac  Marketing  Corporation. 

Cameron  Ashley  Building  Products,  Inc, 

Lee  R.  Anderson,  Sr. 

API  Supply  Company. 

Dainippon  Ink  &  Chemicals,  Inc. 

HII  Holdings,  Inc. 

Hentage  Inks  International  Corporation. 

Fleet  Financial  Group,  Inc. 

Rural  Link  Communications,  L.L.C. 

OGIT  Communications,  Inc. 

McCown  De  Leeuw  &  Co.  IV,  L.P. 

McCown  De  Leeuw  &  Co.,  II,  L.P. 

AmeriComm  Holdings,  Inc. 

Life  Re  Corporation. 

Washington  Mutual,  Inc. 

Aristar  Life  Insurance  Company. 

Intuit  Inc. 

Lawrence  Lacerte. 

Lacerte  Software  Corporation. 

Inter-Tel,  Incorporated. 

3TM  Wireless,  Inc. 

Telecom  Multimedia  Systems,  Inc. 

Trivest  Fund  I,  Ltd. 

Jeffrey  Campbell  and  Linda  Campbell. 
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1  G 

!  Desert  Heat.  Inc. 

19983040  i  G 

!  BEA  Systems.  Inc. 

- 

G 

NCR  Corporation. 

G 

NCR  Corporation. 

19983062 

G 

Volkswagen  AG. 

G 

Vickers  P.L.C. 

G 

Rolls-Royce  Motors  Holdings  Limited.  Rolls-Royce 
Motor  Cars. 

19983135 

G 

Crane  Co. 

G 

Howard  L.  Hatfield.  Jr. 

G 

Consolidated  Lumber  Company,  Inc. 

19983168 

G 

MBNA  Corporation. 

G 

BankAmenca  Corporation. 

G 

Bank  of  America  National  Association. 

11-Jun-98   

19982380 

G 

Thermo  Electron  Corporation. 

G 

Smiths  Industnes  pic. 

G 

Graseby  Andersen  Inc. 

19982958 

G 

NationsRent,  Inc. 

G 

Robert  J.  Bobb. 

G 

General  Rental,  Inc. 

19983142 

G 

Marfin  Fertilizers  L.L.C. 

G 

Mobile  Corporation. 

G 

Mobile  Oil  Corporation. 

19983165 

G 

Smith  Investment  Company. 

Q 

General  Electnc  Company. 

G 

General  Electric  Company. 

__ 

19983280 

G 

Warburg,  Pincus  Ventures,  L.P. 

G 

Sinclair  Broadcast  Group,  Inc. 

G 

Sinclair  Broadcast  Group,  Inc. 

12-Jun-98    

19983102 

G 

Conectiv. 

G 

Northern  States  Power  Company. 

G 

Enerval  L.L.C. 

19983151 

G 

Citicorp. 

G 

First  Chicago  NBD  Corporation. 

G 

FCL  Ship  One.  Inc.:  FCL  Ship  Two.  Inc.  &  FCL  Ship 
Three,  Inc. 

19983211 

Y 

The  Dial  Corporation. 

Y 

Freeman  Family  Trust  U/A/D  December  7,  1987. 

Y 

Freeman  Cosmetic  Corporation. 

19983265 

G 

The  Carpenters  Pension  Trust  lor  Southern  California 

G 

Playtex  Products,  Inc. 

G 

Playtex  Products,  Inc. 

19983266 

G 

Stinson  Capital  Partners,  L.P. 

G 

Playtex  Products,  Inc. 

G 

Playtex  Products,  Inc. 

19983286 

G 

Jones  Pharma  Incorporated. 

G 

SmithKline  Beecham  pic. 

G 

SmithKline  Beecham  Corporation. 

G 

Sf'iith  Assets. 

15-Jun-98   

19983015 

G 

Triax  Midwest  Associates,  L.P. 

G 

Paul  G.  Allen. 

G 

Marcus  Cable  Associates,  L.L.C. 

19983060 

G 

Principal  Mutual  Life  Insurance  Company. 

G 

Willis  D.  Heim. 

G 

Old  Northwest  Agents  Limited  Partnership. 

19983076 

G 

PhyCor,  Inc. 

G 

Watson  Clinic  LLP 

G 

Watson  Clinic  LLP. 

19983080 

G 

Warburg,  Pincus  Capital  Company,  L.P. 

G 

Mark  1  Communications,  Inc. 

G 

Mark  1  Communications,  Inc. 

19983084 

G      : 

Kelso  Investment  Associates  V,  L.P. 

G 

Ira  A.  Watson  Co. 

G 

Ira  A.  Watson  Co. 

19983121 

G 

SPX  Corporation. 

G 

Gladys  Black  The  Estate  of  Joseph  E,  Black. 

G         ! 

Valley  Forge  Manufacturing  Corporation. 

G           ! 

Valley  Forge  Technical  Information  Services  GmbH. 

G 

Sun  Technicorm,  Inc. 

19983125 

G 

Cascades  Inc. 
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19983132 
19983133 
19983139 
19983140 
19983141 
19983150 
19983154 
19983156 
19983166 
19983167 
19983172 
19983173 
19983174 
19983175 
19983177 
19983178 
19983189 


19983195 
19983195 

19983198 


19983203 


19983204 


19983212 


19983213 


ET 

req 

status 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

Q 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Party  name 


Newcourt  Credit  Group,  Inc. 

Atmor  Holdings  Inc. 

Golder,  Thoma,  Cressey,  Rauner  Fund  V,  L.P 

Robert  N.  Herrington. 

R  &  R  Rentals,  Inc. 

Orion  Capital  Partners. 

United  Grocers,  Inc. 

Grocers  Insurance  Group,  Inc. 

Shtdax  Corporation. 

Bon  Appetit  Management  Company. 

Bon  Appetit  Management  Company. 

Minnesota  Power,  Inc. 

ITT  Industries,  Inc. 

Palm  Coast  Utility  Corporation. 

Farmland  Industnes,  Inc. 

SF  Services,  Inc. 

SF  Services,  Inc. 

Illinois  Tool  Works  Inc. 

FCI  Smith  Partners,  L.P. 

Arcsmith,  Inc. 

Fidelity  National  Financial,  Inc. 

Alamo  Title  Holding  Company. 

Alamo  Title  Holding  Company. 

Bell  Atlantic  Corporation. 

GTE  Mobilnet  of  Ashville,  Inc. 

GTE  Mobilnet  of  Ashville,  Inc. 

CBT  Corporation  f/k/a  Westinghouse  Electric. 

Jacor  Communications,  Inc. 

Jacor  Radio  Assets. 

Jacor  Communications,  Inc. 

CBS  Corporation. 

CBS  Radio  Assets. 

Pierce  Leahy  Corp. 

Hugh  van  Cutsem. 

Kestrel  Holdings,  Inc. 

Dr.  Manfred  George  Krukemeyer. 

Dakota  Medical  Foundation, 

Dakota/Champion  Partnership. 

The  Estate  of  Professor  Dr.  Hartmut  Krukemeyer 

Dakota  Medical  Foundation. 

Dakota/Champion  Partnership. 

Tetra  Tech,  Inc. 

McNamee,  Porter  &  Seeley,  Inc. 

McNamee,  Porter  &  Seeley,  Inc. 

GTE  Mobilnet  of  Ashville,  Inc. 

GTE  Mobilnet  of  Ashville,  Inc. 

Virginia  Cellular  Retail  L.P.A/irginia  Cellular  LP 

Anixter  International,  Inc. 

Summit  Ventures  IV,  L.P. 

Pacer  Electronics,  Inc. 

People's  Mutual  Holdings. 

R.C.  Knox  and  Company,  Inc. 

R.C.  Knox  and  Company,  Inc. 

CPL  Long  Term  Care  Real  Estate  Investment  Trust. 

Wiliam  W.  and  Diana  J,  Conley  (spouses). 

Quad-C  Health  Care  Centers. 

Central  Maine  Power  Company. 

Central  Maine  Power  Company. 

FiveCom  LLC,  NECOM  LLC,  FiveCom  of  Maine  LL. 

KKR  1996  Fund,  L.P. 

Strata  Assoaates  L.P. 

Evenflo  Company,  Inc. 

Bntax  International,  pic. 

Public  Safety  Equipment,  Inc. 

Public  Safety  Equipment,  Inc. 

SPX  Corporation. 

Gladys  Black. 

Valley  Forge  Manufacturing  Corporation. 

RIS  Resources  International  Corporation. 

Western  Gas  Resource,  Inc. 
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G 

Mountain  Gas  Resources,  Inc. 

- 

19983214 

G 
G 
G 

Heinz  and  Heide  Durr. 

FKI  pic. 

FKI  Industries,  Inc.  (ACCO  Systems  Division). 

19983216 

G 
G 
G 

Watsco,  Inc. 

Richard  L.  Kaufman. 

Kaufman  Mobile  Home  Supplies  of  Florida,  Inc. 

19983217 

G 
G 
G 

Mohawk  Industries,  Inc. 
Newmark  &  James,  Inc. 
Newmark  &  James,  Inc. 

19983223 

G 

Republic  Industries,  Inc. 

G 
G 
G 

Sidney  W.  Spector 
Spector  Waste  Paper  Corp. 
Olympic  Disposal  Corp. 

19983226 

G 
G 
G 

Clayton,  Dubilier  &  Rice  Fund  V  Limited  Partnership. 
David  Smout  and  Susan  Henderson. 
Pacific  Systems  Corporation, 

19983227 

G 
G 
G 

Clayton,  Dubilier  &  Rice  Fund  V  Limited  Partnership. 
David  Ganng  and  Peggy  Hunt. 
Pacific  Systems  Corporation. 

19983231 

G 
G 
G 

Complete  Business  Solutions,  Inc. 
Claremont  Technology  Group,  Inc. 
Claremont  Technology  Group,  Inc. 

19983232 

G 
G 
G 

Henry  Crown  &  Company. 

Edward  S.  Weil  Jr., 

Power  Conversion  Products,  Inc. 

19983234 

G 

G 
G 

Vivendi. 

Barry  A.  Ackerley. 

Ackerley  Airport  Advertising,  Inc. 

19983245 

G 
G 
G 

United  States  Filter  Corporation. 

Robert  Korman 

MEGA  Systems  &  Chemicals,  Inc. 

19983246 

G 
G 
G 

United  States  Filter  Corporation. 
Richard  Roney. 
Mega  Systems,  Inc. 

16-Jun-98   

19980725 

G 
G 
G 

Siemens  AG 

Westinghouse  Electric  Corporation. 

Westinghouse  Electric  Corporation. 

19983144 

G 
G 

G 

Roy  M.  Speer. 
Precision  Systems,  Inc. 
Precision  Systems,  Inc. 

19983158 

G 
G 
G 

The  Bank  of  New  York  Company,  Inc. 
AmSouth  Bancorporation. 
AmSouth  Bancorporation. 

19983190 

G 
G 
G 

STAR  Telecommunications,  Inc. 
United  Digital  Network,  Inc. 
United  Digital  Network,  Inc. 

19983207 

Y 
Y 
Y 

TRW  Inc. 

RF  Micro  Devices,  Inc. 

RF  Micro  Devices,  Inc. 

19983239 

G 
G 
G 

General  Atlantic  Partners  46,  L.P. 
Lloyd  J.  Baretz. 
nTeleCom  Holdings,  Inc. 

19983242 

G 
G 
G 

Three  Cities  Research.  Inc. 

GB  Holdings,  Inc. 

Park  Heating  and  Air  Conditioning  Supply  Co.,  Inc. 

19983244 

G 
G 
G 

M.  Francois  Pinault. 
Chnstie's  International  pic. 
Christie's  International  pic. 

19983252 

G 
G 

G 

American  Bankers  Insurance  Group,  Inc. 
MS  Diversified  Corporation. 
MS  Diversified  Corporation. 

19983253 

G 
G 
G 

Enfinity  Corporation. 

Energy  Systems  Industries,  Inc. 

Energy  Systems  Industries,  Inc. 

19983254 

G 
G 

G 

Enfinity  Corporation. 
Charles  Reagan. 
NEMSI. 

19983255 

G 
G 

Enfinity  Corporation. 
John  Davis. 
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G 

19983256 

G 

G 

G 

19983259 

G 

G 

G 

19983260 

G 

G 

G 

19983261 

G 

G 

G 

19983263 

G 

G 

G 

19983267 

G 

G 

G 

19983268 

G 

G 

G 

19983269 

G 

G 

G 

G 

19983270 

G 

G 

G 

19983271 

G 

G 

G 

G 

19983272 

G 

G 

G 

19983275 

G 

G 

G 

19983276 

G 

G 

G 

19983277 

G 

G 

G 

19983279 

G 

G 

G 

19983281 

G 

G 

G 

G 

19983282 

G 

G 

G 

19983285 

G 

G 

G 

19983287 

G 

G 

G 

19983292 

G 

G 

G 

19983298 

G 

G 

G 

19983313 

G 

G 

G 

Air  Systems,  Inc. 

Hugties  Supply,  Inc. 

Winn-Lange  Electric,  Inc. 

Winn-Lange  Electric,  Inc. 

Robert  S.  Korman. 

United  States  Filter  Corporation. 

United  States  Filter  Corporation. 

Richard  R.  Roney. 

United  States  Filter  Corporation. 

United  States  Filter  Corporation. 

American  Home  Products  Company. 

Allen  Skolnick. 

Solgar  Vitamin  and  Herb  Company. 

Life  Re  Corporation. 

The  Manufactures  Life  Insurance  Company. 

Capitol  Bankers  Life  Insurance  Company. 

Jan  Bell  Marketing,  Inc. 

Mayor's  Jewelers,  Inc. 

Mayor's  Jewelers,  Inc. 

Mezzanine  Lending  Associates  III,  L.P. 

Union  Bank  of  Switzerland. 

Formax,  Inc. 

Community  Newspaper  Holdings,  Inc. 

Gannett  Co.,  Inc. 

Gannett  Satellite  Information  Network,  Inc. 

Media  West-GSI,  Inc. 

Vestar  Capital  Partners,  III,  L.P. 

Vincent  J.  Buonanno. 

New  England  Container  Co.,  Inc. 

Doctors  Community  Healthcare  Corporation. 

Columbia/HCA  Healthcare  Corporation. 

Galen  Hospital  Illinois,  Inc. 

Chicago  Grant  Hospital,  Inc. 

ING  Equity  Partners  II  L.P. 

Rapid  Rack  Industnes,  Inc. 

Rapid  Rack  Industries,  Inc. 

Camelot  Music  Holdings,  Inc. 

Spec's  Music,  Inc. 

Spec's  Music,  Inc. 
Compass  Group  PLC. 

RAG  Holdings  Corp. 

RAC  Holdings  Corp. 

DeCrane  Aircraft  Holdings,  Inc. 

Avtech  Corporation. 

Avtech  Corporation. 

H.J.  Heinz  Company. 

RJR  Nabisco  Holdings  Corp. 

RJR  Nabisco. 

Arthur  L.  Williams,  Jr. 

Takashi  Okutx). 

Lighting  Partners,  Ltd. 

Lightning  Arena,  Inc. 

Mr.  Joel  Appel. 

The  Saul  Toby  Family  Trust  (1997). 

Teknion  Corporation. 

Carios  Alvarez. 

Pete's  Brewing  Company. 

Pete's  Brewing  Company. 

Select  Medical  Corporation. 

Beverly  Enterprises,  Inc. 

Amencan  Transitional  Hospitals,  Inc 

CAE  Inc. 

Ronald  M.  McGehee. 

MEC. 

Bruckmann,  Rosser,  Shernll  &  Co.,  LP. 

Compass  Group  PLC. 

Acapuico  Restaurants,  Inc. 

Reed  International  P.L.C. 

The  Professional  Golfers'  Association  of  America. 

The  Professional  Golfers'  Association  of  America. 
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17-Jun-98 


l8-Jun-98 


1*-Jun-98 


ET 

req 

status 


19983314 


19983050 


19983106 


19983153 


19983200 


19983026 


19983073 


19983097 


19983101 


19983127 


19983145 


19983182 


19983183 


19983188 


19983208 


19983241 


19983258 


19983288 
19983288 

19982991 


19983034 


19983209 


19983247 


19983273 


19983274 


Y 

Y 

Y 

Y 

Y 

Y 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

Y 

Y 

Y 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Party  name 


Elsevier  NV. 

The  Professional  Golfers'  Association  of  America. 

The  Professional  Golfers'  Association  of  America. 

William  Blair  Capital  Partners  V,  L.P. 

Smith  Bucklin  &  Associates,  Inc. 

Smith  Bucklin  &  Associates.  Inc. 

GS  Capital  Partners  II,  L.P. 

MCG  Credit  Corporation. 

fvlCG  Credit  Corporation. 

Incentive  AB. 

Mercy  Health  Services. 

Mercy  Health  Service. 

Emerson  Electric  Co. 

CBS  Corporation. 

CBS  Corporation. 

Thermo  Electron  Corporation. 

Welch  Allyn,  Inc. 

Grason-Stadler,  Inc. 

Service  Corporation  International. 

Preferred  Partners. 

Prefered  Funeral  Services.  Inc. 

Triton  Cellular  Partners.  LP. 

US  Unwired,  Inc. 

Mississippi-34  Cellular  Corporation. 

Triton  Cellular  Partners,  L.P. 

U.S.  Unwired,  Inc. 

U.S.  Unwired,  Inc. 

General  Motors  Corporation. 

Newman  Financial  Services,  Inc. 

Newman  Financial  Services.  Inc. 

Robert  Bosch  Industrieuhand  KG. 

Masco  Corporation. 

Thermador  Corporation. 

The  Ogden  Newspaper,  Inc. 

Kenneth  R.  Thomson  (a  Canadian  citizen). 

Thomson  Newspaper  Inc. 

Kenneth  R.  Thompson  (a  Canadian  citizen). 

The  Ogden  Newspaper,  Inc. 

The  Ogden  Newspaper,  Inc. 

Cascades.  Inc. 

Stratton  Energy  Associates. 

Central  Maine  Power  Company. 

Land  O'Lakes.  Inc. 

Dairyman's  Cooperative  Creamery  Association. 

Dairyman's  Cooperative  Creamery  Association. 

United  States  Filter  Corporation. 

Thomas  Conveyor  Company. 

Thomas  Conveyor  Company. 

Robert  L.  Green. 

William  B.  Ertel,  Sr. 

Ertel  Manufacturing  Corporation. 

Sandler  Capital  Partners  IV,  L.P. 

Arch  Communications  Group.  Inc. 

Arch  Communications  Group.  Inc. 

Gannett  Co.,  Inc. 

Mark  I  Communications.  Inc. 

The  Goodson  Newspaper  Group,  Inc. 

Thermo  Electron  Corporation. 

Honeywell  Inc. 

Honeywell-Measures  Data  Measurement  Corporation. 

Carlos  Peralta  Quintero  (a  resident  of  Mexico). 

Coats  Viyella  PLC  (an  English  company). 

Talcon,  Inc. 

Stephen  I.  Kahn. 

The  Pants  Set  Inc. 

Amencan  Retail  Enterprises.  L.P. 

Hollinger  Inc. 

Kenneth  R.  Thomson  (a  Canadian  citizen). 

Thomson  Newspapers,  Inc. 

Stephen  I.  Kahn. 
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Transaction  Granted  Early  Termination — Continued 


ET  date 


Trans  No. 


19983278 

19983295 

19983297 

19983299 

19983307 

19983309 

19983310 
19983310 

19983312 
19983316 
19983319 
19983322 
19983323 
19983326 
19983334 
19983338 
19983339 
19983343 
19983344 

19983346 

19983346 
19983348 

19983349 
19983354 


ET 

req 

status 


G 
G 

G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


Party  name 


Landmark  Pants  Corp. 

American  Retail  Enterprises,  L.P. 

Green  Equity  Investors  II,  L.P. 

Press  Publications,  Inc. 

Press  Publications,  Inc. 

Joseph  A.  Paradis  III. 

Roy  Y.  Gaylor. 

Power  Equipment  Company. 

Media/Communications  Partners  III  Limited  Partners. 

Sundance  Publishing  Management  Limited  Partnership. 

Sundance  Publishing  Limited  Partnership. 

The  Learning  Company,  Inc. 

Handleman  Company. 

Sofsource,  Inc. 

Glencore  Holding  AG. 

JCI  Limited. 

S.A.  des  Minerals. 

Cox  Enterprises,  Inc. 

G.C.  Investments. 

Prime  South  Diversified,  Inc. 

G.C.  Investments,  A  Limited  Liability  Company. 

Cox  Enterprises,  Inc. 

Cox  Communications,  Inc. 

Sprint  Corporation. 

PhillieCo  Partners  I.  LP. 

PhillieCo  Partners  I,  LP. 

Sprint  Corporation. 

Sprint  Spectrum  Holding  Company. 

Sprint  Spectrum  Holding  Company. 

Armstrong  World  Industries,  Inc. 

DLW  Aktiengesellschatt. 

DLW  Aktiengesellschatt. 

VEBA  AG. 

Edward  N.  Mills  Grandchildren's  Trust  of  1983. 

E&D  Mills  Holding  Company,  Inc. 

Chase  Manhattan  Corporation,  (The). 

HOB  Entertainment,  Inc. 

HOB  Entertainment,  Inc. 

BankBoston  Corporation. 

Molins  PLC. 

The  Langston  Corporation. 

Caraustar  Industries,  Inc. 

Caraustar  Industries,  Inc. 

CPI,  a  Delaware  general  partnership. 

Corporate  Services  Group  PLC,  (The). 

Metamor  Worldwide,  Inc. 

CORESTAFF  Services  Division. 

First  Reseni/e  Fund  VII,  Limited  Partnership. 

Lomak  Petroleum,  Inc. 

Lomak  Petroleum,  Inc. 

Thomas  H.  Lee  Equity  Fund,  III,  LP. 

Just  For  Feet,  Inc. 

Just  For  Feet,  Inc. 

Just  For  Feet,  Inc. 

Sneaker  Stadium,  Inc. 

Sneaker  Stadium,  Inc.  ^ 

Technitrol,  Inc. 

Telemetrix,  PLC. 

GTI  Corporation. 

Elisabeth  Badinter. 

EvansGroup,  Inc. 

EvansGroup,  Inc. 

Associates  First  Capital  Corporation. 

Morgan  Stanley  Dean  Witter  &  Co. 

SP^  Payment  Systems,  Inc.  and  Mountain  West. 

Financial  Corp. 

A.  Ross  Myers. 

Talmadge  E.  Simons. 

T.C.  Simons,  Inc. 

Corun  &  Gatch. 


46052 

1 

Federal  Register/ Vol.  63.  No.  167 /Friday.  August  28,  1998 /Notices 

Transaction  Granted  Early  Termination — Continued 

ET  date 

Trans  No. 

ET 

req 

status 

Party  name 

19983359 
19983392 

G 

G 
G 
G 
G 
G 

The  Shaw  Group  Inc. 

Mr.  Roger  Bagwell. 

Bagwell  Brothers,  Inc. 

Apollo  Investment  Fund  IV.                                                                                                                                         ; 

Larry  Addmgton. 

Coal  Ventures,  Inc. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peav  or  Parcellena  P. 
Fielding.  Contact  Representatives, 
Federal  Trade  Commission.  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
DC  20580, (202)  326-3100. 

Bv  Directicin  (if  t.he  (Commission. 
Donald  S.  Clark. 
Secrftary. 

IFR  Doc.  98-23154  Filed  8-27-98;  8:45  am] 
BILUNG  CODE  675O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

Name:  National  (Committee  on  Vital  and 
Health  Statistics  (.\CVHS)  Subcommittee  on 
Populations. 

Times  and  Dates:  9:30  a.m. -3:00  p.m., 
September  17,  1998. 

Place:  Conference  Room  505A.  Hubert  H 
Humphrey  Building.  200  Independence 
.Avenue  .S'VV.  Washington,  DC.  20201, 

Status:  Open 

Purpose:  The  Subcommittee  on 
Populations  will  hold  a  meeting  on 
September  17,  At  the  meeting  the 
Subcommittee  plans  to  discuss  and  finalize 
its  work  plan  and  revised  charge,  review  and 
comment  on  its  report  on  Medicaid  managed 
care  data  issues,  and  continue  its  work  on 
survey  integration,  including  briefings  on 
several  survey  issues. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
a  roster  of  subcommittee  members  may  be 
obtained  from  Carolyn  Rimes,  lead 
Subcommittee  staff.  Health  Care  Financing 
Administration,  DHHS,  7500  Security 
Boulevard,  C-3-21-06,  Baltimore.  Maryland 
21244-1850,  telephone  (410)  786-6620.  or 
Marjorie  S.  Greenberg,  Executive  Secretarv. 
NCVHS.  .\X:HS.  CDC,  Room  1100, 
Presidential  Building.  6525  Belcrest  Road. 
Hyattsville.  Maryland  20782.  telephone  301/ 
436—7050.  Additional  information  about  the 
full  Committee  is  available  on  the  NCVHS 
website,  where  the  tentative  agenda  for  the 


Subco^^mittee  meeting  will  also  be  posted 
when  available:  http;//aspe. os.dhhs.gov/ 
ncvhs 

Dated:  August  24,  1998. 
James  Scanlon, 

Director.  Division  of  Data  Policy. 
IFR  Doc.  98-23172  Filed  8-27-98;  8:45  am] 

BILLING  CODE  4151-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Notice  of  Availability  of  Funds 
Program  Announcement  99006  Public 
Health  Conference  Support  Grant 
Program;  Amendment 

A  notice  announcing  the  availability 
of  Fiscal  Year  1998  funds  for  the  Public 
Health  Conference  Support  Grant 
Program  was  published  in  the  Federal 
Register  on  June  9.  1998.  (Vol.  63  FR 
No.  110).  The  notice  is  amended  as 
follows: 

On  page  31499,  second  column,  under 
"B.  Eligible  Applicants",  the  first 
paragraph  should  read: 

Applications  may  be  submitted  to 
CDC  by  public  and  private  non-profit 
organizations  and  by  governments  and 
their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  non-profit 
organizations.  State  and  local 
governments  or  their  bonafide  agents, 
and  federally-recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

Dated:  August  24.  1998. 
John  L.  Williains, 

Director,  Procurement  and  Grants  Office. 

Centers  for  Disease  Control  and  Prevention 

ICDCl. 

IFR  Doc.  98-23132  Filed  8-27-98:  8:45  am] 

BILUfMj  CODE  4183-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Clinical  Laboratory  Improvement 
Advisory  Committee  (CLIAC):  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Clinical  Laboratory 
Improvement  Advisory  Committee 
(CLIAC). 

Times  and  Dates:  8:30  a.m. -5  p.m., 
September  16,  1998;  8:30  a.m.-5  p.m.. 
September  17,  1998. 

Place:  CDC,  Koger  Center,  Williams 
Building,  Conference  Rooms  1802  and 
1805,  2877  Brandywine  Road,  Atlanta. 
Georgia  30341. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
rooms  accommodate  approximately  85 
people. 

Purpose:  This  committee  is  charged 
with  providing  scientific  and  technical 
advice  and  guidance  to  the  Secretary  of 
Health  and  Human  Services,  the 
Assistant  Secretary  for  Health,  and  the 
Director,  CDC,  regarding  the  need  for, 
and  the  nature  of,  revisions  to  the 
standards  under  which  clinical 
laboratories  are  regulated;  the  impact  of 
proposed  revisions  to  the  standards;  and 
the  modification  of  the  standards  to 
accommodate  technological  advances. 

Matters  To  Be  Discussed:  The  agenda 
will  include  an  update  on  CLIA 
implementation;  a  report  from  the 
Genetic  Testing  Workgroup  and 
discussions  of  revisions  to  general  or 
specific  CLIA  requirements  that  apply  to 
pre-analytic.  analytic,  and  post-analytic 
components  of  genetic  testing;  and  the 
applicability  of  CLIA  to  laboratory 
testing  performed  for  assisted 
reproductive  technology  (ART). 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 
CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  John  C.  Ridderhof,  Dr. 
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P.H.,  Division  of  Laboratory  Systems, 
Public  Health  Practice  Program  Office, 
CDC,  4770  Buford  Highway,  NE, 
Mailstop  G-25,  Atlanta,  Georgia  30341- 
3724,  telephone  770/488-8076,  FAX 
770/488-8282. 

Dated:  August  24.  1998. 
Carolyn  J.  Russell, 

Director.  Management  Analysis  and  Senices 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

|FR  Doc.  98-23131  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  41ft3-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DocketNo.  97F-0213] 

Asahi  Denka  Kogyo  K.K.;  Filing  of 
Food  Additive  Petition;  Amendment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
filing  notice  for  a  food  additive  petition 
filed  by  Asahi  Denka  Kogyo  K.K.  to 
indicate  that  the  petitioned  additive, 
phosphorous  acid,  cyclic 
neopentanetetrayl  bis(2,6-di-fert-butyl- 
4-methylphenyl)ester  is  for  use  as  an 
antioxidant  and/or  stabilizer  in 
polypropylene  homopolymer  and 
copolymers  not  to  exceed  0.25  percent 
by  weight  of  polypropylene 
homopolymer  and  copolymers  in 
contact  with  food.  The  previous  filing 
notice  indicated  that  the  proposed 
additive  was  for  use  in  olefin 
copolymers  and  polypropylene  in 
contact  with  certain  food  categories. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  September  28,  1998. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane.,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204, 
202-418-3086. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
June  9,  1997  (62  FR  31433),  FDA 
announced  that  a  food  additive  petition 
(FAP  7B4542)  had  been  filed  by  Asahi 
Denka  Kogyo  K.K.,  Shirahata  5-Chome. 
Urawa  City,  Saitama  366,  Japan, 
proposing  that  §  178.2010  Antioxidants 


and/or  stabilizers  for  polymers  (21  CFR 
1 78.2010)  be  amended  to  provide  for  the 
expanded  safe  use  of  phosphorous  acid, 
cyclic  neopentanetetrayl  bis{2,6-di-fert- 
butyl-4-methylphenyl)ester  for  use:  (1) 
At  levels  not  to  exceed  0.25  percent  by 
weight  of  olefin  copolvmers  complving 
with  §  177.1520  (21  CFR  177.1520)'in 
contact  with  foods  of  types  \.  II.  Ill,  IV- 
B.  VI-B,  and  VIII,  as  described  in  Table 

1 ,  and  under  conditions  of  use  B 
through  H,  described  in  Table  2  of 

§  176.170(c)  (21  CFR  176.170(c)).  of  this 
chapter,  and  with  food  types  IV-A,  V, 
VI-A,  VI-C,  VII-A,  and  IX,  under 
conditions  of  use  C  through  G,  as 
described  in  §  176.170(c),  Tables  1  and 

2,  respectively;  and  (2)  at  levels  not  to 
exceed  0.10  percent  by  weight  of  either 
olefin  copolymers  or  polypropylene 
complying  with  §  177.1520.  which  may 
be  u.sed  only  in  contact  with  foods  of 
types  IV-A,'V,  VI-C,  VII-A.  and  IX, 
under  conditions  of  use  H,  as  described 
in  §  176.170(c)  of  this  chapter.  Tables  1 
and  2,  respectivelv. 

Upon  further  review  of  the  petition, 
the  agency  noted  that  the  data  presented 
in  the  petition  address  u.se  of  the  subject 
additive  only  in  polypropylene 
homopolymer  and  polypropylene 
copolymers.  The  agency  also  noted  that 
the  data  in  the  petition  in  combination 
with  the  data  for  those  applications  of 
the  additive  currently  listed  in 
§178.2010,  apply  to  the  use  of  the 
subject  additive  in  polypropylene 
homopolymer  and  copolymers  in 
contact  with  all  food  types  under 
conditions  of  use  B  through  H  as 
described  in  Table  2  of  §  176, 170(c). 
Based  on  this  information,  the  petitioner 
agreed  to  amend  its  request.  Therefore, 
FDA  is  amending  the  filing  notice  of 
June  9,  1997,  to  state  that  the  petitioner 
requests  that  the  food  additive 
regulations  be  amended  to  permit  use  of 
the  subject  additive  in  polypropylene 
homopolymer  and  copolymers  for  all 
food  types  under  conditions  of  use  B 
through  H. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
display  at  the  Dockets  Management 
Branch  (address  above)  for  public 
review  and  comment.  Interested  persons 
may,  on  or  before  September  28,  1998, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  anv  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copv. 


Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  anv 
amendments  to,  or  comments  on.  the 
petitioners  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If.  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated;  .August  6.  1998. 
Laura  M.  Tarantino, 

Acting  Director.  Office  ofPremarket 
Approval.  Center  for  Food  Safety  and  Applied 

S'litntion 

[FR  Doc.  98-23103  Filed  8-27-98:  8  45  ami 
BILLING  CODE  4ieO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  96F-0248] 

Life  Technologies,  Inc.;  Filing  of  Food 
Additive  Petition;  Amendment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
filing  notice  for  a  food  additive  petition 
filed  by  Life  Technologies.  Inc..  to 
provide  for  a  change  in  the  extraction 
requirements  for  sulphopropyl  cellulose 
ion-exchange  resin  for  the  recovery  and 
purification  of  proteins  for  food  u.se. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  D.  Laumbach.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington,  DC  20204. 
202-418-3071. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
July  22.  1996  (61  FR  37905).  FDA 
announced  that  a  food  additive  petition 
(FAP  6A4502)  had  been  filed  by  Life 
Technologies.  Inc.,  8400  Helgerman  Ct., 
Gaithersburg.  MD  20874  (now,  9800 
Medical  Center  Dr..  Rockville.  MD 
20850).  The  petition  proposed  to  amend 
the  food  additive  regu'ations  in 
^  173.25(b)(5)  Ion-exchans,e  resins  (21 
CFR  173.25(b)(5))  to  provrde  for  a 
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change  in  the  temperature  and  pH 
limitations  for  sulphopropyl  cellulose 
ion-exchange  resin  for  the  recovery  and 
purification  of  proteins  for  food  use. 

Subsequent  to  the  publication  of  the 
filing  notice,  it  was  determined  that  the 
proposed  amendment  of  the  provisions 
in  §  173.25(b)(5)  also  necessitated  an 
amendment  of  the  provisions  in 
§  173.25(d)(2),  the  paragraph  that 
provides  extraction  requirements  for  the 
ion-exchange  resin.  Accordingly,  the 
petitioner  amended  the  petition  to 
request  an  amendment  of  §  173.25(d)(2). 

Therefore,  FDA  is  amending  the  filing 
notice  of  July  22,  1996,  to  indicate  that 
the  petitioner  requests  that  the  food 
additive  regulations  be  amended  to 
modify  the  extraction  requirements  for 
sulphopropvl  cellulose  resin  in 
§173.25(d)('2). 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  .August  ^.  1998. 
George  H.  Pauii. 

Acting  Director.  Office  of  Premarket 

Approval.  Center  for  Food  Safety  and  Applied 

Nutrition. 

|FK  Doc.  98-23104  Filed  8-27-98;  8:45  ami 


aiLUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee  Meeting; 
Amendment  of  Notice 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
amendment  to  the  notice  of  a  joint 
meeting  of  the  Hematology  and 
Pathology  Devices  Panel  and  the 
Immunology  Devices  Panel  of  the 
Medical  Devices  Advisory'  Committee 
that  is  scheduled  for  September  4,  1998. 
This  meeting  was  announced  in  the 
Federal  Register  of  August  13,  1998  (63 
FR  43401).  The  amendment  is  being 
made  to  reflect  changes  in  the  Date  and 
Time  and  Procedure  portions  of  the 
meeting.  There  are  no  other  changes. 

FOR  FURTHER  INFORMATION  CONTACT: 

Veronica  [.  Calvin,  Center  for  Devices 
and  Radiological  Health  (HFZ-440), 
Food  and  Drug  Administration,  2098 


Gaither  Rd.,  Rockville,  MD  20850.  301- 

594-1243. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  August  13,  1998  (63 
FR  43401),  FDA  announced  that  a  joint 
meeting  of  the  Hematology  and 
Pathology  Devices  Panel  and  the 
Immunology  Devices  Panel  of  the 
Medical  Devices  Advisory'  Committee 
would  be  held  on  September  4,  1998. 

On  page  43401,  in  the  second  column, 
the  "Date  and  Time"  portion  is 
amended  to  read  as  follows: 

Date  and  Time:  The  meeting  will  be 
held  on  September  4,  1998,  8  a.m.  to 
3:30  p.m. 

On  page  43401,  in  the  third  column, 
the  "Procedure"  portion  is  amended  to 
read  as  follows: 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  August  21,  1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:l5 
a.m.  and  8:45  a.m.  *   *   *. 

Dated:  August  24,  1998. 
,  Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 

[FR  Doc.  98-23265  Filed  8-26-98;  8:45  am] 

BILUNO  CODE  41S0-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97N-0424] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Transmittal  of 
Advertisements  and  Promotional 
Latjeling  for  Drugs  and  Biologies  for 
Human  Use 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Transmittal  of  Advertisements  and 
Promotional  Labeling  for  Drugs  and 
Biologies  for  Human  Use"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-827-1482. 


SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  Friday,  October  24, 
1997  (62  FR  55408),  the  agency 
announced  that  the  proposed 
information  collection  had  been 
submitted  to  OMB  for  review  and 
clearance  under  section  3507  of  the  PRA 
(44  U.S.C.  3507).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0376.  The 
approval  expires  on  August  31,  2001. 

Dated:  August  22,  1998. 
William  K.  Hubbard. 
Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  98-23105  Filed  8-27-98;  8:45  am] 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  institute;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
President's  Cancer  Panel. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting: 

Name  of  Committee:  President's  Cancer 
Panel. 

Da/e.  October  6,  1998. 

Time:  8:30  AM  to  5:30  PM. 

Agenda:  Quality  of  Cancer  Care/Quality  of 
Life  Decision  Making  Based  on  Quality  of 
Care  Guidelines  and  Their  Impact. 

Place:  Roswell  Park  Cancer  Institute, 
Hilleboe  Auditorium,  Research  Studies 
Center,  Elm  and  Carlton  Street,  Buffalo,  NY 
14263. 

Contact  Person:  Maureen  O.  Wilson, 
Executive  Secretary,  National  Cancer 
Institute.  National  Institutes  of  Health,  31 
Center  Drive,  Building  31,  Room  4A48, 
Bethesda,  MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  N'os.  93.392.  Cancer  Construction: 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 
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Dated:  August  20,  1998. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer.  NIH. 

(FR  Doc.  98-23187  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  4t4O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Cancer  Advisory  Board. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Advisory  Board,  Subcommittee  on  Planning 
and  Budget. 

Date:  September  9,  1998. 

Time:  7:00  PM  to  9:00  PM. 

Agenda:  To  discuss  NCI  budget  and 
various  planning  issues. 

Place:  The  Hyatt  Regency  Hotel,  100 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Marvin  R.  Kalt,  Executive 
Secretary,  Division  of  Extramural  Activities, 
National  Cancer  Institute,  National  Institutes 
of  Health,  Executive  Plaza  North — Suite  600, 
6130  Executive  Boulevard,  Rockville,  MD 
20892,(301)496-5147. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Date:  September  9-11,  1998. 

Open:  September  10.  1998,  9:00  AM  to  4:00 
PM. 

Agenda:  Reports  from:  NCI  Director, 
President's  Cancer  Panel,  NCI  Prostate 
Cancer  Program,  NCI  Breast  Cancer  Program, 
Chernobyl  Update,  and  Legislative  Update. 

Place:  Building  31C,  Conference  Room  10, 
National  Institutes  of  Health,  3100  Center 
Drive,  Bethesda,  MD  20892. 


C/osec/:  September  10.  1998,  4:15  PM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Building  31C.  Conference  Room  10. 
National  Institutes  of  Health.  3100  Center 
Drive.  Bethesda.  MD  20892. 

Open:  September  11,  1998,  9:00  AM  to 
12:10  PM. 

Agenda:  Cancer  Information  Service 
Response  to  the  Office  of  the  Inspector 
General  Report;  Subcommittee  Reports  and 
New  Business;  Informed  consent  revision 
initiative;  Streamlined  review  of . Amended 
Program  Project  Review  Grants;  and  future 
agenda  items. 

Place:  Building  3lC.  Conference  Room  10, 
National  Institutes  of  Health.  3100  Center 
Drive,  Bethesda,  MD  20892. 

Contact  Person:  Marvin  R.  Kalt,  Executive 
Secretary,  Division  of  Extramural  Activities, 
National  Cancer  Institute.  National  Institutes 
of  Health,  Executive  Plaza  North— Suite  600. 
6130  Executive  Boulevard,  Rockville,  MD 
20892,(301)496-5147. 

Name  of  Committee:  National  Cancer 
Advisory  Board,  Subcommittee  on  Cancer 
Centers. 

Date:  September  10,  1998. 

Time:  12:50  PM  to  2:35  P.M. 

Agenda:  To  discuss  policy  and  procedure 
of  Cancer  Center  Programs. 

Place:  Building  31C.  Conference  Room  10. 
National  Institutes  of  Health,  3100  Center 
Drive,  Bethesda,  MD  20892. 

Contact  Person:  Marvin  R.  Kalt,  Executive 
Secretary,  Division  of  Extramural  Activities, 
National  Cancer  Institute,  National  Institutes 
of  Health,  Executive  Plaza  North — Suite  600. 
6130  Executive  Boulevard,  Rockville,  MD 
20892.(301)496-5147. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394.  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower: 
93.399,  Cancer  Control;  93.392.  Cancer 
Construction,  National  Institutes  of  Health, 
HHS) 

Dated:  August  21,  1998. 
LaVeme  Y.  Stringfield. 

Committee  Management  Officer.  NIH. 

[FR  Doc.  98-23189  Filed  8-27-98;  8:45  am) 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institutes,  Notice  of 
Meetings 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Cancer  Institute  Board  of 
Scientific  Advisors. 

The  meetings  will  be  open  to  the 
public,  with  attendance  limited  to  space 


available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
Institute  Board  of  Scientific  Advisors. 
Subcommittee  A — Cancer  Biology. 
Epidemiology.  Genetics. 

Date:  September  22-23.  1998. 

Time  6:30  PM  to  6:00  PM. 

Agenda:  Tobacco.  Clinical  Trials,  and 
Developmental  Therapeutics  Program  Review 
Implementations  Reports. 

Place:  Omni  Shoreham.  25000  Calvert 
Street.  N.W    Washington.  DC  20008 

Contact  Person:  Paulette  S.  Gray.  Executive 
Secretan,',  Division  of  Extramural  .Activities. 
National  Cancer  Institute.  National  Institutes 
of  Health.  61 30  Executive  Boulevard— Room 
600C.  Rockville.  .MD  20892-7405,  301  496- 
4218. 

Name  of  Committee:  National  Cancer 
Institute  Board  of  Scientific  .Advisors. 
Subcommittee  B— Prevention.  Clinical,  and 
Therapeutics. 

Date.  September  22-23,  1998. 

Time:  6:30  PM  to  6:00  PM 

Agenda:  Tobacco.  Clinical  Trials,  and 
Developmental  Therapeutics  Program  Review 
Implementations  Repwrts. 

Place  Omni  Shoreham.  25000  Calvert 
Street.  N  W.,  Washington.  DC  20008 

Contact  Person:  Paulette  S.  Grav.  Executive 
Secretary',  Division  of  Extramural  Activities. 
National  Cancer  Institute.  National  Institutes 
of  Health.  61 30  Executive  Boulevard — Room 
600C,  Rockville.  MD  20892-7405.  301/496- 
4218. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos  93  392.  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;.  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biologv 
Research;  93.397.  Cancer  Centers  Support: 
93.398.  Cancer  Research  .Manpower.  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  August  24.  1998 
LaVerae  Y.  Stringfield, 

Committee  Management  Officer.  NIH. 

!FR  Doc.  98-23196  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory-  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory-  Eye  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
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Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  .Advisorv* 
Eye  Council. 

Date:  September  17.  1998. 

Open:  8:30  .^M  to  11:30  AM. 

Agenda:  Following  opening  remarks  by  the 
Director.  NEI.  there  will  be  presentations  by 
the  staff  of  the  Institute  and  discussions 
concerning  Institute  programs  and  policies. 

Place:  6120  E.xecutive  Blvd..  EPN 
Conference  Room  G,  Rockville.  MD  20852. 

Closed:  11:30  AM  to  5:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace.  6120  Executive  Blvd..  EPN 
Conference  Room  G.  Rockville.  MD  20852. 

Contact  Person:  Lois  DeNinno.  National 
Eve  Institute.  Executive  Plaza  South.  Suite 
350.  6120  Executive  Blvd.,  MSC  7167. 
Bethesda.  MD  20892.  301-496-9110. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  .August  24.  1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  SIH. 
[FR  Doc.  98-23194  Filed  8-27-98;  8:45  ami 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute,  Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendi.x  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  materials. 


and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\'ame  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
NHLBI's  Health  Information  Network. 

Date:  September  15,  1998. 

Time:  8:00  A,M  to  5:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Ave,  Bethesda.  MD  20814. 

Contact  Person:  C  James  Scheirer,  Chief, 
Review  Branch.  DEA,  NIH,  NHLBI, 
Rockledge  II,  6701  Rockledge  Drive,  Room 
7216,  Bethesda,  MD  20892-7924,  (301)  435- 
0260. 

\ame  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
RFA  HL-98-004,  Obstructive  Sleep  Apnea  in 
Children. 

Date:  September  23,  1998. 

Time:  8:00  AM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Anne  P.  Clark,  PHD, 
Scientific  Review  Administrator,  NIH, 
NHLBI,  DEA,  Review  Branch,  Rockledge  II, 
6701  Rockledge  Drive,  Room  7186,  Bethesda, 
MD  20892-7924,  (301)  435-0280. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research;  93.839,  Blood  Diseases  and 
Resources  Research;  93.233,  National  Center 
for  Sleep  Disorders  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  August  24,  1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
|FR  Doc.  98-23197  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Mental  Health 
Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available, 
individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S,C., 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Mental  Health  Council. 

Date:  September  17-18,  1998. 

Closed:  September  17,  1998,  10:30  AM  to 
recess. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Parklawn  Building,  Conference 
Room  E.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

Open:  September  18,  1998,  8:00  AM  to 
adjournment. 

Agenda:  Meeting  with  NINDS  Council  to 
discuss  collaborative  research;  NIMH 
Director's  Report;  Clinical  Treatment  and 
Services  Research  Workgroup  Report;  and 
other  administrative  and  program 
developments. 

Place:  National  Institutes  of  Health, 
Building  1,  Wilson  Hall,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

Contact  Person:  jane  A.  Steinberg, 
Executive  Secretary,  Acting  Director, 
Division  of  Extramural  Activities,  National 
Institute  of  Mental  health,  NIH,  Parklawn 
Building,  5600  Fishers  lane.  Room  9-105, 
Rockville,  MD  20857,  301-443-3367. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS). 

Dated:  August  19,  1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer.  N!H. 
[FR  Doc.  98-23190  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 
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The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  9f  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  Network  on  Antimicrobial 
Resistance  in  Staphylococcus  Aureus. 

Date.  October  21,  1998. 

Time:  10:00  AM  to  adjournment. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Sheraton  Crystal  City,  Crystal  II 
Room,  1800  Jefferson  Davis  Highway, 
Arlington.  VA  22202. 

Contact  Person:  Allen  C  Stoolmiller, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Solar  Building,  Room 
4C05,  6003  Executive  Boulevard  MSC  7610. 
Bethesda,  MD  20892-7610,  301^96-7966. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  August  24, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-23192  Filed  8-27-98;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 


Emphasis  Panel  RFP  98-26 — Studies  to 
Evaluate  the  Toxicologic  and  Carcinogenic 
Potential  of  Chemicals  by  Oral  and  Dermal 
Exposure. 

Date:  September  18,  1998. 

Time:  8:30  AM  to  2:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  NIEHS,  South  Campus.  Bldg  101. 
Conference  Room-A,  Research  Triangle  Park. 
NC  27709. 

Contact  Person:  Patrick  J.  Mastin,  Scientific 
Review  Administrator,  79  Alexander  Drive, 
Research  Triangle  Park,  NC  27709,  (919)  541- 
1446. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.115,  Biometry  and  Risk 
Estimation — Health  Risks  from 
Environmental  Exposures;  93.142,  NIEHS 
Hazardous  Waste  Worker  Health  and  Safety 
Training;  93.143,  NIEHS  Superhind 
Hazardous  Substances — Basic  Research  and 
Education;  93.894,  Resources  and  Manpower 
Development  in  the  Environmental  Health 
Sciences;  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing, 
National  Institutes  of  Health,  HHS) 

Dated:  August  24,  1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-23193  Filed  8-27-98;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel,  98- 
54,  R03's,  T35  Reviews. 

Date:  September  24,  1998. 

Time:  1:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Bldg.,  Bethesda,  MD  20892- 
6400  (Telephone  Conference  Call). 

Contact  Person:  William  J.  Gartland. 
Scientific  Review  Administrator,  4500  Center 


Drive,  .\atcher  Building.  Rm.  4,AN44F. 

National  Institutes  of  Health.  Bethesda.  MD 

20892.(301)594-2372. 

(Catalogue  of  Federal  Domestic  Assistance 

Program  Nos.  93,121.  Oral  Diseases  and 

Disorders  Research.  National  Institutes  of 

Health.  HHS) 

Dated:  August  24.  1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-23195  Filed  8-27-98;  8:45  ami 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Library  of  Medicine. 

The  meeting  will  be  open  to  Ihe 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notif>'  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Library  of  Medicine,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors.  National  Library  of  Medicine. 

Dafe,  October  15-16.  1998. 

Open;  October  15.  1998,  9:00  AM  to  1:00 
PM. 

Agenda:  Review  of  research  and 
development  programs  and  preparation  of 
reports  of  the  Lister  Hill  .National  Center  for 
Biomedical  Communications. 

Place:  .National  Library  of  Medicine.  8600 
Rockville  Pike,  Board  Room.  Bethesda.  MD 
20894. 

Closed:  October  15,  1998.  1:00  PM  to  2:00 
P.M. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Library  of  medicine.  8600 
Rockville  Pike.  Board  Room.  Bethesda,  MD 
20894. 
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Open.  October  15.  1998.  200  PM  to  5:00 
PM. 

Agenda:  Review  of  research  and 
development  programs  and  preparation  of 
reports  of  the  Lister  Hill  National  Center  for 
Biomedical  Communications. 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike,  Board  Room.  Bethesda.  MD 
20894. 

Open  October  16.  1998.  9:00  AM  to  12:00 
PM. 

Agenda:  Review  of  research  and 
development  programs  and  preparation  of 
reports  of  the  Lister  Hill  National  Center  for 
Biomedical  Communications. 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike.  Board  Room.  Bethesda,  MD 
20894. 

Contact  Person:  .Mexa  McCray.  Director. 
Lister  Hill  National  Center  for  Biomedical 
Communications,  .National  Library  of 
.Medicine,  Bldg.  38A.  Room  7N-7'07, 
Bethesda,  MD  20894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879.  Medical  Library- 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  August  20,  1998. 
LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  9ft-23188  Filed  8-27-98;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  522b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel. 

Date:  September  2-4,  1998. 

Time:  September  2,  1998,  7:30  PM  to  10:00 
PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Omni  Chicago  Hotel,  676  North 
Michigan  Avenue,  Chicago,  IL  60611. 

Time:  September  3,  1998,  8:30  AM  to  5:00 
PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  University  of  Chicago,  5801  South 
Ellis  Avenue,  Chicago,  IL  60637. 

Time:  September  4,  1998,  8:30  AM  to  12:00 
PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Omni  Chicago  Hotel,  676  North 
Michigan  Avenue,  Chicago,  IL  60611. 

Contact  Person:  Sharee  Pepper,  Scientific 
Review  Administrator,  Health  Scientist 
Administrator,  Office  of  Extramural 
Programs,  National  Library  of  Medicine,  6705 
Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20892. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  August  19.  1998. 
LaVeme  Y,  Stringfield, 
Committee  Management  Officer.  NIH. 
[FR  Doc,  98-23191  Filed  8-27-98;  8:45  am] 

BILUNG  CXMJE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information, 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 


the 


plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978, 

Comments  are  invited  on:  (a)  whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Survey  of  Substance 
Abuse  Treatment  Providers  as 
Information  Customers 

Clinicians  in  the  field  of  substance 
abuse  treatment  are  increasingly  turning 
to  information  products  and  services  in 
managing  the  care' of  their  patients, 
accessing  new  knowledge  about 
treatment,  and  organizing  their 
management  systems.  This  study  will 
help  SAMHSA's  Center  for  Substance 
Abuse  Treatment  (CSAT)  to  be  better 
able  to  sjmthesize  and  disseminate 
knowledge  by  providing  a 
representative  assessment  of  the 
information  products  and  services  that 
currently  exist  in  the  substance  abuse 
treatment  industry. 

Program  directors  and  clinicians  will 
be  surveyed  in  a  15-minute  telephone 
interview  asking  about  their  perceptions 
of  information  products  and  services 
that  are  currently  being  used,  and  their 
perceived  need  or  interest  in  such  new 
or  improved  products  being  developed 
and  made  available.  The  instrument  that 
will  be  used  to  survey  the  providers  and 
clinical  staff  will  include  a  series  of 
questions  around  a  taxonomy  and  list  of 
information  products  and  services  that 
are  or  might  be  used  in  the  substance 
abuse  treatment  provider  industry.  A 
nationally  representative  target  sample 
of  275  facilities  will  be  drawn,  and 
interviews  will  be  completed  with 
program  facility  directors  and  clinical 
staff.  The  estimated  annualized  burden 
for  a  one- year  data  collection  period  is 
summarized  below. 


Numtjer  of 
respondents 

Number  of 
responses/ 
respondent 

Average 
burden/re- 
sponse 
(hours) 

Total  bur- 
den hours 

Facility  Directors  

275 
467 

1 
1 

25 
,25 

69 
117 

Clinical  Staff 

Total  
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Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Farklawn  Building.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  August  24,  1998. 
Patricia  S.  Bransford, 

Acting  Executive  Officer.  SAMHSA. 

|FR  Doc.  98-23134  Filed  8-27-98;  8:45  ami 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB  Review; 
Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  list  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 


documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Proposed  Project 

Survey  of  the  Single  State  Authority 
(SSA)  for  Substance  Abuse  on  the 
Availability  of  HIV/ AIDS  Services  for 
Substance  Abusers — New.  With  the 
converging  twin  epidemics  of  HIV  and 
substance  abuse,  and  the  rising  number 
of  injecting  drug  users  and  other 
substance  abusers  who  are  at  high  risk 
of  becoming  HIV  infected,  the  Division 
of  State  and  Community  Assistance 
(DSCA),  Center  for  Substance  Abuse 
Treatment  (CSAT),  intends  to  survey  all 
Single  State  Authorities  (SSAs)  for 
Substance  Abuse  and  other  designated 
entities  to  receive  Substance  Abuse 
Prevention  and  Treatment  (SAPT)  Block 
Grant  awards  concerning  the  availability 
of  HIV/AIDS  services  and  their  efforts  to 
provide  comprehensive  substance  abuse 
treatment  to  HIV+  and  individuals  at 
high  risk  of  contracting  HIV. 

The  SAPT  Block  Grant  requires  that 
all  entities  receiving  grants,  who  have 
an  AIDS  case  rate  equal  to  or  greater 
than  10  per  100,000,  expend  between  2- 
5%  of  the  award  on  HIV  Eariv 


Intervention  Ser\'ices  (EIS)  projects.  All 
SSAs  who  are  or  have  been  required  to 
set  aside  funds  for  HIV  EIS  projects  will 
be  surveyed  as  to  their  ability  to  monitor 
the  set  aside  expenditure,  to  collect 
meaningful  data  concerning  these 
projects,  and,  in  consultation  with  other 
entities  concerned  with  the  welfare  of 
HIV+  substance  abusers,  provide 
direction  to  these  projects. 

The  data  collected  from  this  sur\'ev 
will  primarily  be  used  to  evaluate  what 
changes  are  necessar)'  in  the  annual 
SAPT  Block  Grant  application. 
Secondary  uses  for  this  data  will  be  for 
CSAT  to  better  target  technical 
assistance  activities  to/for  the  SSAs  to 
more  appropriately  and  more  efficiently 
offer  comprehensive  treatment  systems 
for  HIV+  clients  in  substance  abuse 
treatment.  Results  will  be  shared  with 
CDC-funded  HIV  prevention  grantees 
and  HRSA-funded  Ryan  White  CA.RE 
Act  grantees  so  as  to  better  coordinate 
and  collaborate  between  substance 
abuse  treatment  programs  and  HIV 
prevention  and  treatment  programs.  The 
estimated  annualized  burden  for  this 
project  is  summarized  below. 


SSAs  and  other  designated  entities  to  receive  SAPT  block  grant  funds: 

Part  I — completed  by  all  entities  

Part  II — completed  only  by  entities  designated  as  the  HIV  Set-aside  entities 

Total  


Number  of 
respondents 


Numt>er  of 
responses/ 
respondent 


Hours/re- 
sponse 


60 

45  I 


.5 
2.5 


Total  bur- 
den hours 


30 

113 


143 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Daniel  Chenok,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Dated:  August  24,  1998. 
Patricia  S.  Bransford, 

Acting  Executive  Officer.  SAMHSA. 

[FR  Doc.  98-23133  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  41S2-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4341-N-24] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 


action:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess.and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.  Washington,  DC 
20410;  telephone  (202)  708-1226;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORIMATION:  In 

accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinnev 
Homeless  Assistance  Act  (42  U.S.C. 
11411).  as  amended.  HUD  is  pubHshing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 


regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12.  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
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homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management.  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville.  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  tc  utilize  a  suitable 
property,  providers  should  submit  their 
wTitten  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e..  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  GSA:  Mr.  Brian  K. 
Polly,  Assistant  Commissioner,  General 
Services  Administration,  Office  of 
Property  Disposal,  18th  and  F  Streets, 
NW,  Washington,  DC  20405;  (202)  501- 
2059;  NAVY:  Mr.  Charles  C.  Cocks, 
Department  of  the  Navy,  Director,  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command,  Code  241A,  200 


Stovall  Street,  Alexandria,  VA  22332- 
2300;  (703)  325-7342;  (These  are  not 
toll-free  numbers). 

Dated:  August  20,  1998. 
Fred  Kamas,  ]r.. 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V.  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  08/28/98 

Suitable/Available  Properties 

Buildings  (by  State) 
Connecticut 

USCG  Cutter  Redwood  Pier 

150  Bank  Street 

New  London  CT  06320-6002 

Landholding  Agency;  GSA 

Property  Number:  549810017 

Status:  Excess 

Comment:  garage,  shed,  guard  house  located 
on  concrete  pier,  most  recent  use — storage 

GSA  Number;  l-U-CT-540 

Facility  CH-901 

Naval  Submarine  Base 

Co;  New  London  CT 

Landholding  Agency:  Navy 

Property  Number:  779830045 

Status;  Excess 

Comment;  6161  sq.  ft.,  needs  rehab,  presence 
of  asbestos/lead  paint,  most  recent  use — 
community  center,  off-site  use  only 

Georgia 

Phil  Landrum  Federal  Bldg. 

35  VV.  Church  Street 

Jasper  Co:  Pickens  GA  30143- 

Landholding  Agency;  GSA 

Propert>'  Number;  549810008 

Status;  Surplus 

Comment:  9533  sq.  ft.,  2-story,  no  elevators/ 
no  handicapped  ramps,  steps  need  repair, 
most  recent  use — postal  service  with 
parking  lot 

GSA  Number:  4-G-GA-B54 

Illinois 

Radar  Communication  Link 

Vi!  mi  east  of  116th  St. 

Co;  Will  IL 

Landholding  Agency;  GSA 

Property  Number;  549820013 

Status:  Excess 

Comment:  297  sq.  ft.  concrete  block  bldg, 

with  radar  tower  antenna,  possible  lead 

based  paint,  most  recent  use — air  traffic 

control 
GSA  Number:  2-U-IL-696 
Natl  Weather  Svc.  Meter.  Obs. 
Morris  Blacktop  Rd. 
Miller  Township 
Co;  LaSallelL  61341- 
Landholding  Agency;  GSA 
Property  .Number;  549820014 
Status;  Excess 
Comment;  1400  sq.  ft.  office  bldg.  &  500  sq. 

ft.  garage 
GSA  Number;  l-C-IL-708 
18  Bldgs.,  Navy  Family  Housing 
Great  Lakes  Naval  Training  Center 
Hanna  City 
Co:  Peoria  IL 

Landholding  Agency;  Navy 
Property  Number;  7'79820i30 


Status:  Excess 

Comment:  1700  sq.  ft.  single  family  homes, 

need  major  rehab,  most  recent  use — 

residential 

Indiana 

Vincennes  Federal  Building 

501  Busseron  St. 

Vincennes 

Co;  Knox  IN  47591- 

Landholding  Agency;  GSA 

Property  Number:  549820015 

Status:  Excess 

Comment:  22,000  sq.  ft.,  presence  of  asbestos, 

property  is  historically  significant,  most 

recent  use — office  bldg. 
GSA  Number;  l-G-IN-592 

Michigan 

Parcel  1 

Old  Lifeboat  Station 

East  Tawas 

Co;  Iosco  MI 

Landholding  Agency:  GSA 

Property  Number:  549730011 

Status:  Excess 

Comment:  2062  sq.  ft.  station  bldg.,  garage, 
boathouse,  oilhouse,  possible  asbestos/lead 
paint,  eligible  for  listing  on  National 
Register  of  Historic  Places 

GSA  Number:  l-UU-MI-500 

Parcel  2 

Tawas  Point  Lighthouse 

East  Tawas 

Co:  Iosco  MI 

Landholding  Agency:  GSA 

Property  Number:  549730012 

Status:  Excess 

Comment;  lighthouse,  duplex  dwelling, 
garage,  storage,  possible  asbestos/lead 
paint,  wetlands,  listed  on  National  Register 
of  Historic  Places,  restricted  access 

GSA  Number:  l-U-MI-500 

Eagle  Harbor  Lighthouse 

Rt.  26 

Eagle  Harbor 

Co;  Keweenaw  MI  44950- 

Landholding  Agency:  GSA 

Property  Number:  549740018 

Status;  Excess 

Comment:  2  bldgs.,  3111  sq.  ft.  combined, 

presence  of  asbestos/lead  paint,  most 

recent  use — museum  and  storage 
GSA  Number:  1-U-MI-420A 
6  Bldgs.,  Navy  Family  Housing 
Great  Lakes  Naval  Training  Center 
Locust  &  Barberry  Streets 
Battle  Creek 
Co;  Calhoun  MI  4901 5- 
Landholding  Agency:  Navy 
Property  Number:  779820129 
Status:  Excess 
Comment:  2,530  sq.  ft.  designed  for  4  families 

each,  needs  major  rehab,  most  recent  use — 

residential 

Minnesota 

Duluth  Duplex  Housing 

725  &  725  Vz  Lake  Ave. 

Duluth 

Co:  St.  Louis  MN  55802- 

Landholding  Agency;  GSA 

Property  Number:  549740013 

Status:  Excess 

Comment:  2-story  brick  dwelling,  possible 

lead  paint 
GSA  Number:  l-U-MN-571 
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Montana 

Forsyth  Tech  Operations  Site 
Forsyth 

Co:  Rosebud  MT  59327- 
Landholding  Agency:  GSA 
Property  Number:  189610001 
Status:  Surplus 

Comment:  6843  sq.  ft.  bldg,  with  6.43  acres 
of  land,  most  recent  use — AF  training  site 
GSA  Number:  7-D-MT-609 

Nebraska 

NE  Citv  Repair/Storage  Garage 

HWY2 

Nebraska  City 

Co:  Otoe  NE  68410- 

Landholding  Agency:  GSA 

Property  Number:  549830003 

Status:  Excess 

Comment:  6400  sq.  ft  sheet  metal  bldg.,  w/ 

concrete  and  gravel  floor  on  1.84  acres  of 

land 
GSA  Number:  7-D-NE-525 

Nevada 

5  Units,  Tonoph  Housing  (902,  904,  920,  922, 
927) 

Air  Force  Road 

Tonoph 

Co:  Nye  NV  8904&- 

Landholding  Agency:  GSA 

Property  Number:  549810002 

Status:  Excess 

Comment:  1191-1382  sq.  ft.,  most  recent 
use — residential,  fair  condition,  presense  of 
asbestos,  possible  lead  based  paint 

GSA  Number:  9-U-NV-467E 

New  Jersey 

ESMT  Manasquan 

124  Ocean  Ave 

Manasquan 

Co:  Monmouth  NJ 

Landholding  Agency:  GSA 

Property  Number:  549730025 

Status:  Excess 

Comment:  main  bldg.  (5714  sq.  ft.),  paint 

locker  (96  sq.  ft.),  garage  (3880  sq.  ft.),  need 

repairs,  presence  of  asbestos/ lead  paint. 

Coast  Guard  easement 
GSA  Number:  l-U-NJ-0632 
Gibbsboro  Air  Force  Station 
Gibbsboro 
Co:  Camden  NJ 
Landholding  Agency:  GSA 
Property  Number:  549810018 
Status:  Excess 
Comment:  19  acres  w//24  structures 

including  1344  sq,  ft.  office  bldg.,  5652  sq. 

ft.  storage  bldg.,  bowling  center  and 

support  facilities 
GSA  Number:  1-D-NJ-603B 

New  York 

U.S.  Army  Reserve  Center 

Elizabethtown  Reserve  Center 

Comer  of  Water  and  Cross  Streets 

Elizabethtown 

Co:  Esses  NY  12932- 

Landholding  Agency:  GSA 

Property  Number:  219540016 

Status:  Excess 

Comment:  4316  sq.  ft.  reserve  center/1315  sq. 

ft.  motor  repair  shop,  1  story  each,  concrete 

block/brick  frame 
GSA  Number:  l-D-NY-861 
Reserve  Center 


Sgy.  H.  Grover  H.  O'Conner  USARC 

303  N.  Lackawanna  Street 

VVayland 

Co:  Steuben  NY  14572 

Landholding  Agency:  GSA 

Property  Number:  219710239 

Status:  Unutilized 

Comment:  2  bldgs.,  17,102  sq.  ft.,  and  1,325 

sq.  ft..  1-story 
GSA  Number:  i-EV-NY-866 

Pennsylvania 

Sewage  Treatment  Plant 

Allenwood 

Co:  Union  PA  17887- 

Landholding  Agency:  GSA 

Property  Number:  549820001 

Status:  Excess 

Comment:  concrete  block,  serves  correctional 

complex 
GSA  Number:  4-J-PA^02 

Texas 

Bldg.  439 

Fort  Crockett/53rd  St.  Housing 
Galveston 

Co:  Galveston  TX  77553- 
Landholding  Agency:  GSA 
Property  Number:  87963001 1 
Status:  Surplus 

Comment:  1632  sq.  ft.  per  floor.  2-story,  most 
recent  use — residential,  historic  properties 
GSA  Number:  7-U-TX-0549G,  H.  1 

Virginia 

Bldg.  u-noo 

Naval  Air  Station 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  779830061 

Status:  Excess 

Comment:  8919  sq.  ft.,  presence  of  asbestos, 

most  recent  use — storage,  off-site  use  only 
Bldg.  U-47 
Naval  Air  Station 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number:  779830062 
Status:  Excess 
Comment:  1000  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 

Washington 

747  Building  Complex 

805  Goethals  Drive 

Richland 

Co:  Benton  WA  99352- 

Landholding  Agency:  GSA 

Property  Number:  549820005 

Status:  Surplus 

Comment:  4  bldgs.  (2  bldgs.  utilized  w/lease 

provisions),  most  recent  use — labs/offices, 

presence  of  asbestos/lead  paint 
GSA  Number:  9-B-WA-1145 

Wisconsin 

Natl  Weather  Svc  Forecast  Ofc. 

3009  W.  Fairview  Rd. 

Neenah 

Co:  Winnebago  WI  54956- 

Landholding  Agency:  GSA 

Property  Number:  549820004 

Status:  Excess 

Comment:  1755  sq.  ft.,  good  condition, 

presence  of  asbestos/lead  paint,  most 

recent  use — office 
GSA  Number:  l-C-WI-594 
Wausau  Federal  Building 


317  First  Street 

Wausau 

Co:  Marathon  WI  54401- 

Landholding  Agency:  GSA 

Property  Number:  549820016 

Status:  Excess 

Comment:  30.500  sq  ft.,  presence  of  asbestos. 
eligible  for  listing  on  the  Natl  Register  of 
Historic  Places,  most  recent  use — officp 

GSA  Number:  l-G-Wl-593 

Land  (by  State) 

Colorado 

Land — Dallas  Creek  Project 

SE  Quarter  of  Section  8 

Ridgwav 

Co:  Ouray  CO  81432- 

Landholding  Agency:  GSA 

Property  Number:  549830004 

Status:  Excess 

Comment;  2  tracts  of  land,  0  96  acres        

GSA  Number:  7-I-CO-644 

Kansas 

Portions  of  Tracts  A106  &  Al  1 1 

Kanopolis  Lake 

Rt.  1.  Box  30 

Marquette 

Co:  Ellsworth  KS  67464- 

Landholding  Agency:  GSA 

Property  .Number:  549820006 

Status:  Surplus 

Comment:  8  portions  totaling  18  84  acres, 
most  recent  use — undeveloped  floodplain, 
easement  restrictions,  several  sites 
landlocked 

GSA  Number:  7-D-KS-0499-D 

Maine 

GWEN  Site  (Patten) 

Loring  AFB 

StacN-ville 

Co:  Herseytown  ME  04742- 

Landholding  Agency;  GS.^ 

Propert>'  Number:  189640018 

Status:  Excess 

Comment:  23.55  acres  w/226  sq.  ft  relay 

station 
GSA  Number:  l-D-ME-630 

Massachusetts 

Estate  of  S.  Newburg 

Lois  and  Ellen  Street 

Haverhill 

Co:  Essex  MA  01830- 

Landholding  Agency;  GS.^ 

Property  Number;  549630017 

Status:  Excess 

Comment:  land — 36.425  sq.  ft — two 

noncontiguous  parcels,  heavily  wooded 
GSA  Number:  l-G-MA-793 

Michigan 

Parcel  3,  Parcel  B 

East  Tawas 

Co;  Iosco  MI 

Landholding  Agency;  GS.A 

Property  .Number;  549730013 

Status:  Excess 

Comment:  2.02  acres  of  land,  wooded  and 

primarily  wetlands,  restricted  access 
GSA  Number;  l-U-MI-500 

.New  York 

Land — US  Army  Reserve  Center 
Glens  Falls 

17  miles  NE  of  Saratoga  Springs 
Glens  Falls 
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Co:  Warren  NY 

Landholding  Agency:  GSA 

Property  N'umber:  549810015 

Status:  Excess 

C;omment:  6.965  acres,  no  improvements 

GSA  Number:  l-D-N'Y-862 

Texas 

Lots  6.  7.  &  8  (Block  7) 

River  Ridge  Subdivision 

14100  block  of  River  Rock  Dr. 

Corpus  Christi 

Co:  Nueces  TX  78410- 

Landholding  Agency:  GS.A 

Propertv  Number:  549820007 

Status:  Surplus 

Comment:  1,915  acres  (3  lots!,  vacant 

residential  lots 
GSA  Number:  7-i-TX-1052 

West  Virginia 

East  Williamson 

Segment  7 

Williamson 

Co:  .Mingo  WV  25661- 

Landholding  Agency:  GS.'X 

Property  .Number:  549820012 

Status:  Excess 

Comment:  3.17  acres  sectioned,  floodplain 

GSA  Number:  4-D-\VV-528 

Suitable/Unavailable  Properties 

Buildings  (by  State) 

Alaska 

10  Office  Buildings 

.•\nchorage  Native  Medical  Center 

255  Gambell  St. 

.Anchorage 

Co.:  Anchorage  .AK  99501- 

Landholding  Agency:  GS.A 

Property  Number:  549710002 

Status:  Surplus 

Comment:  high  maintenance  costs,  does  not 

meet  Fed.  seismic  standards,  presence  of 

asbestos.  PCB's.  lead  paint 
GSA  Number:  9-F-AK-750 
Storage  Buildings 
Anchorage  Native  Medical  Center 
255  Gambell  St. 
.Anchorage 

Co.:  .Anchorage  AK  99501- 
Landholding  Agency:  GSA 
Property  Number:  549710003 
Status:  Surplus 
Comment:  high  maintenance  costs,  does  not 

meet  Fed.  seismic  standards,  presence  of 

asbestos,  PCB's,  lead  paint 
GSA  Number:  9-F-AK-750 
1  Hospital 

Anchorage  Native  Medical  Center 
255  Gambell  St. 
Anchorage 

Co.:  Anchorage  AK  99501- 
Landholding  Agency;  GSA 
Property  Number:  549710004 
Status:  Surplus 
Comment:  173,336  sq.  ft.,  high  maintenance 

costs,  does  not  meet  Fed.  Seismic 

standards,  presence  of  asbestos,  PCB's,  lead 

paint 
GSA  Number:  9-F-AK-750 

California 

112  Bldgs.— Skaggs  Island 
Naval  Security  Group 
Skaggs  Island 


Co.:  Sonoma  CA 

Landholding  Agency:  GS.A 

Property  Number:  549730001 

Status:  Excess 

Comment:  32-13.374  sq.  ft.,  temp,  quonset 

huts  to  perm,  wood/concrete  most  recent 

use — housing,  admin.,  support  facilities. 

remote  location,  below  sea  level,  high 

maintenance 
GSA  Number:  9-N-C.A-1488 

Vallejo  Federal  Building 

823  Marin  Ave. 

Vallejo 

Co  :  Solano  C.A 

Landholding  .Agencv:  GSA 

Property  Number:  549740014 

Status:  Excess 

Comment:  15.134  sq.  ft.,  most  recent  use — 

office,  possible  asbestos/lead  paint,  historic 

significance 
GSA  Number:  9-G-CA-1502 

Iowa 

Naval  Familv  Housing 

23-L)nits 

Waverly  Co:  Bremer  lA  50677- 

Landholding  Agency:  GSA 

Property  Number:  549720009 

Status:  Excess 

Comment:  23-housing  units,  sq.  ft.  varies 

from  864-1760.  capehart,  wood  frame,  1- 

story 
GSA  Number:  7-D-LA-0463B 

Maine 

51  Housing  Units/w/garages 

Charleston  Family  Housing  Complex 

Maxwell  Lane  &  Randolph  Drive 

Bangor 

Co:  Penobscot  ME  04401- 

Landholding  Agency:  GSA 

Property  Number:  549640012 

Statuts:  Excess 

Comment:  1300  sq.  ft.  each,  1 -story 

GSA  Number:  1-D-ME-526H 

Michigan 

Detroit  |ob  Corps  Center 

10401  E.  Jefferson  &  1438  Garland; 

1265  St.  Clair 

Detroit 

Co:  Wayne  MI  42128- 

Landholding  Agency:  GSA 

Property  Number:  549510002 

Status:  Surplus 

Comment:  Main  bldg.  is  80,590  sq.  ft.,  5- 
story.  adjacent  parking  lot,  2nd  bldg.  on  St. 
Clair  Ave.  is  5140  sq.  ft.,  presence  of 
asbestos  in  main  bldg.,  to  be  vacated  8/97 

GSA  Number:  2-L-MI-757 

S.  Haven  Keeper's  Dwelling 

91  Michigan  Ave. 

South  Haven 

Co:  Van  Buren  MI  49090- 

Landholding  Agency:  GSA 

Property  Number:  549740012 

Status:  Excess 

Comment:  3257  sq.  ft.,  2-story  dwelling  and 

800  sq.  ft.  garage,  presence  of  asbestos/lead 

paint 
GSA  Number:  1-U-MI-475C 

Missouri 

Meteorological  Observatory 

323  Farm  Road 

Monett 

Co:  Berrv  MO  65708-9351 


Landholding  Agency:  GSA 

Property  Number:  549740006 

Status:  Surplus 

Comment:  2230  sq.  ft.,  most  recent  use — 

weather  service  office,  presence  of  asbetos 
GSA  Number:  7-C-MO-0639 

Nebraska 

Forecast  Office 

11404  N  72nd  Street 

Omaha 

Co:  Douglas  NE  58102- 

Landholding  Agencv:  GSA 

Property  Number:  549740005 

Status:  Surplus 

Comment:  4755  sq.  ft.,  most  recent  use — 

weather  service  office,  presence  of  asbestos 
GSA  Number:  7-C-NE-0522 
Natl  Weather  Svc  Forecast  Ofc 
Rt.  2 

Alliance  Co:  Box  Butte  NE 
Landholding  Agency:  GSA 
Property  Number:  549740021 
Status:  Excess 
Comment:  1500  sq.  ft.,  presence  of  asbestos, 

most  recent  use — office 
GSA  Number:  7-C-NE-0524 

Nevada 

5  Single  Family  Residences 

Tonopah  Housing  Complex 

Tonopah  Co:  Nye  NV  89049- 

Landholding  Agency:  GSA 

Property  Number:  549430004 

Status:  Excess 

Comment:  1192  to  1378  sq  ft.,  1  story  wood 

residences,  3  bedrooms/1  bathroom 
GSA  Number:  9-U-NV-467-C 

13  Single  Family  Residences 

Tonopah  Housing  Complex 

Tonopah  Co:  Nye  NV  89049- 

Landholding  Agency:  GSA 

Property  Number:  549430005 

Status:  Excess 

Comment:  1192-1898  sq  ft.,  1  story  wood 

residences,  4  bedrooms/2  bathrooms 
GSA  Number:  9-U-NV-467-C 

New  York 

Fed  Office  Building 

35  Ryerson  Street 

Brooklyn  Co:  Kings  NY 

Landholding  Agency:  GSA 

Property  Number:  549630011 

Status;  Excess 

Comment:  nine  floors  and  basement,  possible 

asbestos,  needs  rehab,  most  recent  use — 

VA  Clinic 
GSA  Number:  1-G-NY-637A 

Stockton  School/Maint  Garage 

Mill  Street 

Stockton  NY  14784- 

Landholding  Agency:  GSA 

Property  Number:  549730024 

Status:  Surplus 

Comment:  13,555  sq  ft.,  1-story,  most  recent 

use — training  center,  4.8  acres  of  land 
GSA  Number:  l-L-NY-0860 

North  Carolina 

Federal  Building 
140  4th  Avenue  West 
Hendersonville  Co:  Henderson  NC  28739- 
Landholding  Agency:  GSA 
Property  Number;  549730021 
Status:  Excess 

Comment:  6522  sq.  ft.,  most  recent  use — 
office,  good  condition 
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GSA  Number:  4-G-NC-726 

Federal  Building 

146  North  Main  Street 

Rutherfordton  Co:  Rutherford  NC  28139-     - 

Landholding  Agency:  GSA 

Property  Number:  549730022 

Status:  Excess 

Comment:  4919  sq.  ft.,  most  recent  use — 

office,  good  condition 
GSA  Number:  4-G-NC-727 

Tarheel  Army  Missile  Plant 

Burlington  Co:  Alamance  NC  27215- 

Landholding  Agency:  GSA 

Property  Number:  549820002 

Status:  Excess 

Comment:  31  bldgs.,  presence  of  asbestos, 
most  recent  use — admin.,  warehouse, 
production  space  and  10.04  acres  parking 
area,  contamination  at  site — environmental 
clean  up  in  process 

GSA  Number:  4-D-NC-593 

Ohio 

Zanesville  Federal  Building 

65  North  Fifth  Street 

Zanesville  Co:  Muskingum  OH 

Landholding  Agency:  GSA 

Property  Number:  549520018 

Status:  Excess 

Comment:  18750  sq.  ft.,  most  recent  use — 

office,  possible  asbestos,  eligible  for  listing 

on  the  Natl  Register  of  Historic  Places 
GSA  Number:  2-G-OH-781A 
Keeper's  Dwelling  &  Shed 
110  Wall  Street 
Huron  OH  55802- 
Landholding  Agency:  GSA 
Property  Number:  549740015 
Status:  Excess 
Comment:  5100  sq.  ft.  single  family  residence 

and  a  216  sq.  ft.  storage  shed,  possible  lead 

based  paint 
GSA  Number:  l-U-OH-800 

Oklahoma 

Fed.  Bldg./Courthouse 

N.  Washington  &  Broadway  Streets 

Ardmore  Co:  Carter  OK  73402- 

Landholding  Agency:  GSA 

Property  Number:  549820009 

Status:  Excess 

Comment:  4000  sq.  ft.  bldg.  w/parking,  3 
story  plus  basement,  most  recent  use — 
office,  subject  to  historic  preservation 
covenants 

GSA  Number:  7-G-TX-559 

Oregon 

Gus  Solomon  U.S.  Courthouse 

620  SW  Main  Street 

Portland  Co:  Multnomah  OR  97205- 

Landholding  Agency:  GSA 

Property  Number:  549730023 

Status:  Underutilized 

Comment:  15,775  sq.  ft.,  7-story,  does  not 
meet  Federal  seismic  requierments. 
National  Register  of  Historic  Places, 
pending  lease 

GSA  Number:  7-G-OR-724 

Pennsylvania 

Federal  Office  Building 
1421  Cherry  Street 
Philadelphia  PA  19107- 
Landholding  Agency:  GSA 
Property  Number:  549730004 
Status:  Surplus 


Comment:  12  floors,  brick,  most  recent  use — 
office,  portion  occupied  by  Federal  tenants 

GSA  Number:  4-G-PA-776 

Airport  Surv.  Radar  Site 

Beacon  Road 

New  Cumberland  Co:  Cumberland  PA 
1707O- 

Landholding  Agency:  GSA 

Property  Number;  549810010 

Status:  Surplus 

Comment:  1,512  sq.  ft.,  concrete  block  bldg. 
and  340  sq.  ft.  bldg.  in  disrepair,  water  and 
sewer  lines  not  installed,  limited 
accessibility 

GSA  Number:  4-U-PA-7B3 

Tennessee 

Federal  Building 

130  Main  Street 

Carthage  Co:  Smith  TN  37035- 

Landholding  Agency:  GSA 

Property  Number:  549730010 

Status:  Excess 

Comment:  7,295  sq.  ft..  3-stor>',  excellent 

condition,  most  recent  use — office  space 
GSA  Number:  4-G-TN-643 

Virginia 

National  Weather  Service 

Route  3 

Volens  Co:  Halifax  VA 

Landholding  Agency:  GSA 

Prof)erty  Number:  549710001 

Status:  Excess 

Comment:  1,859  sq.  ft.  brick  veneer,  most 

recent  use — office  with  1.3  acres/parking 

lot 
GSA  Number:  4-C-VA-713 
Washington 

Vancouver  Info  Center 
Interstate  Rt.  5 

Vancouver  Co:  Clark  WA  98663- 
Landholding  Agency:  GSA 
Property  Number:  54974001 1 
Status:  Excess 

Comment:  1,200  sq.  ft.,  most  recent  use — 
visitor  info  center,  excellent  condition 
GSA  Number:  9-GR-WA-514E 

Land  (by  State) 

Arizona 

Part  of  Old  Mesa  Substation 

NE  comer  of  University  Drive 

Mesa  Co:  Maricopa  AZ  85203- 

Landholding  Agency:  GSA 

Property  Number:  549730008 

Status:  Surplus 

Comment:  3.97  acres,  portion  graveled,  water 

well,  abandoned  septic  system,  most  recent 

use — parking  and  buffer  area 
GSA  Number:  9-B-AZ-803 

Arkansas 

Hergett  Substation 

305  N.  Floyd  St. 

Jonesboro  Co:  Craighead  AR 

Landholding  Agency:  GSA 

Property  Number:  549730017 

Status:  Excess 

Comment:  1.55  acres,  most  recent  use — 

electrical  substation 
GSA  Number:  7-B-AR-553 

California 

(P)  Camp  Elliott 
Rosedale  Tract 


San  Diego  Co:  San  Diego  CA 

Landholding  Agency:  GSA 

Property  Number;  549310008 

Status:  Surplus 

Comment;  Parcel  1 — 0.15  acre.  Parcel  2 — 0  17 
acre,  located  in  the  narrow  median  strip 
between  Murphy  Canyon  Rd.  and  State 
Highway  15.  previously  leased  by 
homeless  provider 

GSA  Number;  9-GR  (6)-CA-694A 

Lake  Sonoma.  Tract  1607 

Geyserville  CA 

Landholding  Agency:  GSA 

Property  Number;  549740020 

Status:  Excess 

Comment;  139  acres,  most  recent  use — 
recreation 

GSA  Number:  9-D-CA-1504 

Colorado 

Erie  Substation 

Hwv  87 

Co;  Weld  CO 

Landholding  Agency;  GSA 

Property  Number;  549740002 

Status:  Excess 

Comment;  2.75  acres,  most  recent  use — 

electrical  substation,  (transmission  lines) 
Georgia 

NARACS  Site 

North  side  of  GA  Hwy  36.  5  mi  west  of  I- 

75 
Co:  Lamar  GA 
Landholding  Agency;  GSA 
Property  Number;  549730002 
Status:  Excess 
Comment;  76.83  acres  with  deep  well  and 

pump  house,  most  recent  use — cattle 

grazing 
GSA  Number;  4-U-GA-0855 
Idaho 

160  acres 

Idaho  National  Engineering  Lab 

Co;  Jefferson  ID  83415- 

Landholding  Agency;  GSA 

Property  Number;  549720008 

Status;  Surplus 

Comment;  160  acres,  most  recent  use — buffer 

zone 
GSA  Number;  9-B-ID-542 

Indiana 

Portion 

Bureau  of  F*risons  Vigo  Farm 

Linden  Twp 

Co;  Vigo  IN 

Landholding  Agency;  GSA 

Property  Number;  549620002 

Status;  Excess 

Comment:  17.65  acres,  most  recent  use — 

agriculture 
GSA  Number:  2-J-IN-507C 

Louisiana 

Land — Wallace  Lake  Dam  Road 

Section  35 

Shreveport 

Co:  Caddo  LA  71115- 

Landholding  Agency;  GSA 

Property  Number:  549810006 

Status:  Excess 

Comment:  10.6  acres,  most  recent  use — 

agriculture 
GSA  Number;  7-D-LA-556 

Nebraska 

Radar  Site 
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Gandv 

Co:  Logan  NE  69163- 

Landholding  Agency:  GSA 

Property  Number:  549740007 

Status:  Surplus 

Comment:  .52  acres 

GSA  Number:  7-C-NE-0523 

.New  Hampshire 

Land— 7.97 

.Army  Reserve  Center,  Industrial  Parle 

Belmont 

Co:  Belnap  NH 

Landholding  Agency:  GSA 

Property  Number:  219710118 

Status:  Excess 

Comment:  7.97  acres,  severe  sloping 

GSA  Number:  l-D-NH-0489 

New  York 

Galeville  Army  Training  Site 

Shawangunk 

Co:  Ulster  NY  12589- 

Landholding  Agency:  GSA 

Property  Number:  219510128 

Status:  Excess 

Comment:  621  acres,  improved  w/inactive 

runways,  234  acres  is  wetlands  and  habitat 

for  threatened  species 
GSA  Number:  2-D-NT-807 

Ohio 

Bethany  Relay  Station 

8070Tylersville  Road 

L'nion  Township 

Co:  Butler  OH  45040- 

Landholding  Agency:  GS.A 

Property  .Number:  549610008 

Status:  Excess 

Comment:  625  acres,  most  recent  use — radio 
relay  station,  bldg.  and  approx.  125  acres 
are  unsuitable  due  to  distance  from 
flammable  explosive  material 

GSA  Number:  1-Z-OH-726B 

Oregon 

Portion,  Astoria  Field  Office 

Via  Hv^ry  30 

Astoria 

Co:  Clatsop  OR  97103- 

Landholding  Agency:  GSA 

Property  Number:  549640015 

Status:  Excess 

Comment:  20.6  acres,  includes  wetlands  & 

tidelands,  parking  lot  under  construction. 

portion  located  within  floodplain 
GSA  Number:  9-D-OR-447F 
Puerto  Rico 

LaHueca — .Naval  Station 
Roosevelt  Roads 
Vieques  PR  00765- 
Landholding  Agency:  GSA 
Property  Number:  549420006 
Status:  Excess 

Comment:  323  acres,  cultural  site 
South  Dakota 

Old  Oahe  Lock  &  Dam 

Lake  Oahe  Project 

Ft.  Pierre 

Co:  Stanley  SD  57501- 

Landholding  Agency:  GSA 

Property  .Number:  549740004 

Status:  Excess 

Comment:  1.91  acres,  most  recent  use — old 

railroad  grade,  subject  to  existing 

easements 


GSA  Number:  7-D-SD-0520 
Washington 

Sandpoint  Control  Tower 

.Near  7600  Sandpoint  Way,  NE 

Seattle 

Co:  King  WA  981 15- 

Landholding  Agency:  GSA 

Property  Number:  549440003 

Status:  Excess 

Comment:  11.3  acres,  w/deteriorated  bldg. 

and  parking  lot 
GSA  Number:  9-C-VVA-1069 
Wyoming 

Pavillion  Substation 
Wind  River  Meridian 
Co;  Fremont  WY 
Landholding  Agency:  GSA 
Property  Number:  549740003 
Status:  Excess 

Comment:  0.11  acre  tract,  most  recent  use — 
powerline  substation 

Unsuitable  Properties 

Buildings  (by  State) 

Alabama 

Sand  Island  Light  House 

Gulf  of  Mexico 

Mobile  AL 

Landholding  Agency:  GSA 

Property  Number:  549610001 

Status:  Excess 

Reason:  Other 

Comment:  Inaccessible 

GSA  Number:  4-U-AL-763 

California 

#1124,  #1545 

San  Gabriel  Canyon 

Azusa 

Co:  Los  Angeles  CA  91702- 

Landholding  Agency:  GSA 

Property  Number:  549810011 

Status:  Excess 

Reason:  Extensive  deterioration 

#1053 

San  Gabriel  Canyon 

Azusa 

Co:  Los  Angeles  CA  91702- 

Landholding  Agency:  GSA 

Property  Number:  549810012 

Status:  Excess 

Reason:  Extensive  deterioration 

Delaware 

Delaware  Breakwater  Light 

Lewes 

Co:  Sussex  DE  19958- 

Landholding  Agency:  GSA 

Property  Number:  549640007 

Status:  Excess 

Reason:  Other 

Comment:  Inaccessible 

GSA  .Number;  4-U-DE-460 

Mispillion  River  Light 

Milford 

Co:  Sussex  DE  19963- 

Landholding  Agency:  GSA 

Property  .Number:  549740001 

Status;  Excess 

Reason:  Extensive  deterioration 

GSA  Number:  4-U-DE^61 

Hawaii 

Bldg.  40 

Naval  Magazine  Lualualei 


Co;  Oahu  HI  96792-4301 

Landholding  Agency;  Navy 

Property  Number:  779830028 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  50 

Naval  Magazine  Lualualei 

Co;  Oahu  HI  96792-4301 

Landholding  Agency;  Navy 

Property  Number;  779830029 

Status;  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  Q76 

Naval  Magazine  Lualualei 

Co;  Oahu  HI  96792-4301 

Landholding  Agency;  Navy 

Property  Number;  779830030 

Status;  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  Q334 

Naval  Magazine  Lualualei 

Co;  Oahu  HI  96792^301 

Landholding  Agency;  Navy 

Property  Number;  779830031 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  S380 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792-4301 

Landholding  Agency:  Navy 

Property  Number;  779830032 

Status;  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  S381 

Naval  Magazine  Lualualei 

Co;  Oahu  HI  96792-4301 

Landholding  Agency;  Navy 

Property  Number;  779830033 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  Q410 

Naval  Magazine  Lualualei 

Co;  Oahu  HI  96792-4301 

Landholding  Agency;  Navy 

Property  Number;  779830034 

Status;  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  Q422 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792-4301 

Landholding  Agency;  Navy 

Property  Number;  779830035 

Status;  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  429 

Naval  Magazine  Lualualei 

Co;  Oahu  HI  96792-4301 

Landholding  Agency;  Navy 

Property  Number;  779830036 

Status;  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  431 

Naval  Magazine  Lualualei 

Co;  Oahu  HI  96792-4301 

Landholding  Agency;  Navy 

Property  Number;  779830037 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  447 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792-4301 

Landholding  Agency:  Navy 

Property  Number;  779830038 

Status:  Unutilized 


Reason:  Extensive  deterioration 
Indiana 

5  Bldgs. 

Naval  Surface  Warfare  Center,  Crane  Div. 
#54,  2530,  2812,  2929,  3031 
Crane 

Co:  Martin  IN  41522- 
Landholding  Agency:  Navy 
Property  Number:  779830046 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area 

Maryland 

Upper  Waldorf  Field  Site 

Rt.  228— Bensville  Rd. 

Waldorf 

Co:  Charles  MD  20601- 

Landholding  Agency:  GSA 

Property  Number:  549630013 

Status:  Excess 

Reason:  Extensive  deterioration 

GSA  Number:  4-N-MD-0587 

Lower  Waldorf  Field  Site 

Waldorf 

Co:  Charles  MD  20603- 

Landholding  Agency:  GSA 

Property  Number:  549720002 

Status:  Excess 

Reason:  Extensive  deterioration 

GSA  Number:  4-N-MD-587A 

Michigan 

Bldg.  15  Offshore  Lighthouses 

Great  Lakes  MI 

Landholding  Agency:  GSA 

Property  Number:  549630014 

Status:  Excess 

Reason:  Extensive  deterioration 

Fog  Signal  Building 

St.  Martins  Island  Co:  Delta  MI  49829- 

Landholding  Agency:  GSA 

Property  Number:  549640001 

Status:  Unutilized 

Reason:  Other 

Comment:  Inaccessible 

GSA  Number:  l-U-MI-760 

Paint  Locker 

St.  Martins  Island/Lake  Michigan 

Co:  Delta  MI  49829- 

Landholding  Agency:  GSA 

Property  Number:  549640009 

Status:  Excess 

Reason:  Other 

Comment:  Inaccessible 

GSA  Number:  l-U-MI-760 

Dwelling/Light  Tower 

St.  Martins  Island/Lake  Michigan 

Co:  Delta  MI  49829- 

Landholding  Agency:  GSA 

Property  Number:  549640010 

Status:  Excess 

Reason:  Other 

Comment:  Inaccessible 

GSA  Number:  l-U-MI-760 

Parcel  14,  Boat  House 

East  Tawas 

Co:  Iosco  MI 

Landholding  Agency:  GSA 

Property  Number:  549730014 

Status:  Excess 

Reason:  Extensive  deterioration 

GSA  Number:  l-U-MI-500 

Round  Island  Passage  Light 
Lake  Huron 


Federal  Register/Vol.  63.  No.  167/Friday,  August  28,  1998 / Notices 


46065 


Lake  Huron 

Co:  Mackinac  MI 

Landholding  Agency:  GSA 

Property  Number:  549730019 

Status:  Excess 

Reason:  Other 

Comment:  Inaccessible 

GSA  Number:  1-U-MI-444B 

St.  Clair  Flats  Station 

Harsens  Island 

Co:  St.  Clair  MI  48028- 

Landholding  Agency:  GSA 

Property  Number:  549730020 

Status:  Excess 

Reason:  Floodway,  Other 

Comment:  Inaccessible 

GSA  Number:  l-U-MI-762 

Harbor  Beach  Coast  Guard 

Harbor  Beach 

Co:  Huron  MI  48441- 

Landholding  Agency:  GSA 

Property  Number:  549810004 

Status:  Excess 

Reason:  Within  2000  ft.  of  fiai.imable  or 

explosive  material,  Extensive  deterioration 
GSA  Number:  1-U-MI-492C 

Minnesota 

Federal  Building  

200  East  4th  Street 

Redwood  Falls 

Co:  Redwood  MN  56283- 

Landholding  Agency:  GSA 

Property  Number:  549740017 

Status:  Excess 

Reason;  Within  2000  ft.  of  flammable  or 

explosive  material  GSA  Number:  1-G- 

MN-563 

Mississippi 
Bldg.  78 

Naval  Construction  Battalion  Center  Gulfport 
Co:  Harrison  MS  39501-5001 
Landholding  Agency:  Navy 
Property  Number:  779830047 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  1113 

Naval  Construction  Battalion  Center  Gulfport 

Co:  Harrison  MS  39501-5001 

Landholding  Agency:  Navv 

Property  Number:  779830048 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  147 

Naval  Construction  Battalion  Center  Gulfport 
Co:  Harrison  MS  39501-5001 
Landholding  Agency:  Navy 
Property  Number:  779830049 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  187 

Naval  Construction  Battalion  Center  Gulfport 
Co:  Harrison  MS  39501-5001 
Landholding  Agency:  Navv 
Property  Number:  779830050 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  284 

Naval  Construction  Battalion  Center  Gulfport 
Co:  Harrison  MS  39501-5001 
Landholding  Agency:  Navy 


Property  Number:  779830051 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Missouri 

South  Coast  Guard  Base 

Iron  Street 

St.  Louis  MO  63111-2536 

Landholding  Agency:  GSA 

Property  Number:  549740010 

Status:  Surplus 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Floodway.  Extensive 

deterioration 
GSA  Number:  7-L'-MO-0576-B 
.Nevada 

Former  Weather  Service  Office 

Winnemucca  Airport 

Winnemucca 

Co:  Humbolt  NV  8944  5- 

Landholding  Agency:  GSA 

Property  Number;  549810001 

Status;  Excess 

Reason;  Within  airport  runway  clear  zone 

GSA  Number;  9-C-\'V-509 

New  Hampshire 

Bldg.  1.  ESMT  Portsmouth 

New  Castle 

Co;  Rockingham  NH 

Landholding  Agencv;  GSA 

Property  Number;  549730015 

Status;  Excess 

Reason;  Within  20O0  ft,  of  flammabie  or 

explosive  material 
GSA  Number:  l-L'-NH-486 
New  York 

Bldg.  P-1 

Glen  Falls  Reserve  Center 

Glen  Falls 

Co;  Warren  NY  12801- 

Location:  67-73  Warren  Street 

Landholding  Agency;  GSA 

Property  Number;  219540015 

Status;  Excess 

Reason:  Extensive  deterioration 

GSA  Number:  l-D-.\Y-865 

2  Offshore  Lighthouses 

Great  Lakes  NY 

Landholding  Agencv;  GSA 

Property  Number;  549630015 

Status;  Excess 

Reason;  Extensive  deterioration 

Galloo  Island  Light 

Lake  Ontario 

Hounsfield 

Co;  Jefferson  NY 

Landholding  Agency;  GSA 

Property  Number  549740016 

Status:  Excess 

Reason;  Other 

Comment:  inaccessible 

GSA  Number;  1-U-NY-735C 

Point  AuRoche  Light 

Beekmantown 

Co;  Clinton  NY  12901- 

Landholding  Agency;  GSA 

Property  Number;  879420002 

Status:  Excess 

Reason;  Floodwav,  Extensive  deterioration 

GSA  Number;  2-4-NY-ni7 

North  Carolina 
Bldg.  899 


46066 


Federal  Register/ Vol.  63,  No.  167 /Friday,  August  28,  1998 /Notices 


Marine  Corps  Base 

Camp  Lejeune 

Co:  Onslow  NC  28542-0004 

Ldndholdlng  Agency:  Navy 
Property  Number:  779830039 
Status:  Unutilized 
Reason:  Secured  .Area.  Extensive 
deterioration 

Bldg.  900 

Marine  Corps  Base 

Camp  Lejeune 

Co:  Onslow  NC  28542-0004 

Landholding  .-\gencv:  .Navy 

Property  Number:  779830040 

Status:  Unutilized 

Reason:  Secured  .Area,  Extensive 

deterioration 
Bldg.  1300 
Marine  Corps  Base 
Camp  Leieune 
Co:  Onslow  NC  28542-0004 
Landtiolding  Agencv:  Navv 
Property  .Number   779830041 
Status:  L'nutilized 
Reason:  Secured  .Area.  Extensive 

deterioration 

Bldg.  1607 
.Marine  Corps  Base 
(^amp  Leieune 
Co  Onslow  NC  28542-0004 
Landholding  .Agencv:  Navv 
Propertv  Number:  779830042 
Status:  Unutilized 
Reason:  Secured  .Area.  Extensive 
deterioration 

Bldg  AS-822 

Marine  Corps  Base 

(]amp  Lejeune 

Co:  Onslow  .\C  28542-0004 

Landholding  Agencv:  Navy 

Propertv  Number:  779830043 

Status:  L'nutilized 

Reason:  Secured  .Area.  Extensive 

deterioration 
Bldg.  BAllS 
.Marme  Corps  Base 
Camp  Lejeune 
Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navv 
Property  .Number:  779830044 
Status:  L."nutilized 
Reason:  Secured  .Area.  Extensive 

deterioration 

Ohio 

Toledo  Harbor  Lighthouse 

Lake  Erie 

Toledo 

Co:  Lucas  OH  43611- 

Landholding  Agencv:  CS.A 

Property  Number:  549710014 

.Status:  Excess 

Reason:  Other 

Comment:  Inaccessible 

GSA  Number:  l-U-OH-801 

■Newtown  Fish  Toxicology 

3411  Church  Street 

.Newtown 

Co:  Hamilton  OH  44244- 

Landholding  Agencv:  CS.A 

Propertv  Number:  549740019 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  within  airport  runway 

clear  zone 


GSA  Number  l-Z-OH-806 

Ohio  River  Division  Lab 

11275  Sebring  Drive 

Forest  Park 

Co:  Hamilton  OH  45240- 

Landholding  Agency:  GSA 

Property  .Number:  549810007 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  l-D-OH-808 
Toledo  Federal  Building 
234  Summit  .Avenue 
Toledo 

Co:  Lucas  OH  43604- 
Landholding  .\gency:  GSA 
Property  .Number:  549810014 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  l-G-H-804 

Oregon 

Portion,  Former  Kingsley  Field 

Air  Force  Base 

.Arnold  .Ave.  &  Joe  Wright  Rd. 

.Klamath  Falls 

Co:  Klamath  OR  97603- 

Landholding  Agency:  GSA 

Property  Number:  549810003 

Status:  U:nutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  10-D-OR^34-J 

Puerto  Rico 

Drv  Dock  &  Ship  Repair  Fac. 

U.S.  Navy 

San  )uan  PR 

Landholding  Agency:  GSA 

Property  Number;  549710012 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Floodway 
GSA  Number:  l-N-PR-491 
NIH  Primate  Research  Facility 
Sabena  Seca  PR 
Landholding  Agency:  GSA 
Property  Number:  549720021 
Status:  Excess 
Reason:  Other 
Comment:  Landlocked 
GSA  Number:  l-H-PR-503 

Tennessee 

Naval  Weapons  Indust.  Rsv.  PI. 

Vance  Tank  Road 

Bristol 

Co:  Sullivan  TN  37620-5698 

Landholding  Agency:  GSA 

Property  Number:  549810016 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  04-N-TN-0646-A 

Virginia 

8  Bldgs. 

Naval  Base  .Norfolk 

Norfolk  VA 

Location:  ffNH-A.  NH-Al.  NH-B.  NH-C. 

NH-Cl,  NH-D,  NH-Dl.  NH-Bl 
Landholding  Agency:  .Navy 
Property  Number:  779830052 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bids.  356 


Naval  Weapons  Station 

Yorktown 

Co:  York  VA  23691- 

Landholding  Agency:  Nav\' 

Property  Number  779830053 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  416 

Naval  Weapons  Station 

Yorktown 

Co:  York  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  779830054 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  417 

Naval  Weapons  Station 
Yorktown 

Co:  York  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779830055 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  1955 

Naval  Weapons  Station 
Yorktown 

Co:  York  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  7'79830656 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  1956 

Naval  Weapons  Station 
Yorktown 

Co:  York  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779830057 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  1957 

Naval  Weapons  Station 
Yorktown 

Co:  York  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779830058 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  V-37 
Naval  Air  Station 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number:  779830059 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  V-50 
Naval  Air  Station 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number:  779830060 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  105 

Naval  Medical  Center 
Portsmouth  VA 
Landholding  Agency:  Navy 
Property  Number:  779830064 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Floodway 

Washington 

Everett  Federal  Building 

3002  Colby  Avenue 

Everett 

Co:  Snohomish  VVA-98201- 
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Landholding  Agency:  GSA 

Property  Number:  549730026 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flaniinable  or 

explosive  material 
GSA  Number:  9-G-WA-n40 
Bldg.  2559 

Naval  Air  Station,  Whidbey  Island 
Oak  Harbor  WA  98278- 
Landholding  Agency:  Navy 
Property  Number:  779830063 
Status:  Excess 
Reason:  Extensive  deterioration 

Wisconsin 

2  Offshore  Lighthouses 

Great  Lakes  WI 

Landholding  Agency:  GSA 

Property  Number:  549630016 

Status:  Excess 

Reason:  Extensive  deterioration 

0.114  acres 

Ridge's  Sanctuary 

Bailey's  Harbor  WI  53707- 

Landholding  Agency:  GSA 

Property  Number:  549820003 

Status:  Excess 

Reason:  Other 

Comment:  landlocked 

GSA  Number:  1-U-WI-0437A 

Land  (by  State) 

Alaska 

0.02  acre 

Noatak  National  Guard  Site 

Noatak 

Co:  KobukAK  99761- 

Landholding  Agency:  GSA 

Property  Number:  549820008  - 

Status:  Surplus 

Reason:  Other 

Comment:  no  legal  access 

GSA  Number:  9-D-AK-752 

California 

Parcel  B 

Santa  Rosa 

Co:  Sonoma  CA 

Landholding  Agency:  GSA 

Property  Number:  549310016 

Status:  Excess 

Reason:  Other 

Comment:  Sewage  Treatment  Plant 

GSA  Number:  9-G-CA-580C 

Guam 

Submerged  Lands 
Ritidian  Point  GU 
Landholding  Agency:  GSA 
Property  Number:  549640003 
Status:  Excess 
Reason:  Other 
Comment:  Inaccessible 
GSA  Number:  9-N-GU-437 

Kentucky 

9  Tracts 

Daniel  Boone  National  Forest 

Co:  Owsley  KY  37902- 

Landholding  Agency:  GSA 

Property  Number:  549620012 

Status:  Excess 

Reason:  Floodway 

GSA  Number:  4-G-KY-607 

Louisiana 

Harrison  Lock  &  Dam  No.  2 


Harrisonburg 

Co:  Catahoula  LA  71340- 

Landholding  Agency:  GSA 

Property  Number:  549720003 

Status:  Excess 

Reason:  Floodway 

GSA  Number:  7-b-LA-0552 

Site  #18 

Forsythe  Point 

Columbia  Lock  &  Dam 

Monroe 

Co:  Ouachita  Parish  LA  71210- 

Landholding  Agency;  GSA 

Property  Number:  549810009 

Status:  Excess 

Reason:  Floodway 

GSA  Number:  7-b-LA-557 

Michigan 

Port/EPA  Large  Lakes  Rsch  Lab 

Grosse  He  Twp 

Co:  Wayne  MI 

Landholding  Agency:  GSA 

Property  Number:  549720022 

Status:  Excess 

Reason:  Within  airport  runwav  clear  zone 

GSA  Number:  1-Z-M1-554-A 

New  York 

Cooke's  Island — 32  acres 

Lake  Champlain 

Whitehall 

Co:  Washington  NY 

Landholding  Agency:  GSA 

Property  .Number:  549710009 

Status:  Excess 

Reason:  Other 

Comment:  Inaccessible 

GSA  Number:  l-D-NY-847 

Ohio 

Lewis  Research  Center 

Cedar  Point  Road 

Cleveland 

Co:  Cuyahoga  OH  44135- 

Landholding  Agency:  GSA 

Property  Number:  549610007 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  within  airport  runwav 

clear  zone 
GSA  Number:  2-Z-OH-598-I 

Pennsylvania 

Gravs  Landing 
Tract  B.  101-07 
Co:  Fayette  P.A 
Landholding  Agencv:  GSA 
Property  Number:  549810005 
Status:  Excess 
Reason;  Other 
Comment:  landlocked 
GSA  Number;  4-D-PA-784 

South  Carolina 

Land — 2.66  acres 

Port  Royal 

Co;  Beaufort  SC  29902-6148 

Landholding  Agency;  GSA 

Property  Number;  549240009 

Status;  Excess 

Reason:  Floodway 

GSA  Number;  4-N-SC-0489A 

77  sq.  ft.  parcel 

Hollings  Judicial  Center  Court  House 

Charleston  SC  29401- 

Landholding  Agency;  GSA 

Property  .Number;  549820010 


Status:  Surplus 
Reason:  Other 
Comment;  no  legal  access 
GSA  Number;  4-G-SC-595 

Tennessee 

Land/Portion 

Volunteer  Army  .'Kmmunition  Plant 

Chattanooga 

Co;  Hamilton  TN  37422-2607 

Landholdmg  Agency;  GS.^ 

Property  Number;  549730010 

Status;  Excess 

Reason;  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  4-D-TN-645 
Washington 

2.95  acre  encroachment  parcel 

155  Harrigan  Lane 

Mesa 

Co;  Franklin  WA  99343- 

Landholding  Agencv;  GS.*i 

Property  Number  549810013 

Status;  Surplus 

Reason;  Other 

Comment;  no  legal  access 

GSA  Number:  9-B-WA-1147 

West  X'irginia 

Williamson  Non-Structural 

Segment  6 

Williamson 

Co;  Mingo  WV  25661- 

Landholding  .Agency;  GSA 

Property  Number  549820011 

Status;  Excess 

Reason;  Floodwav 

GSA  Number  4-b-W\'-528A 

Wyoming 

Cody  Industrial  .Area 

Cody 

Co;  Park  WY  82414- 

Landholding  .Agenrv  GS.A 

Property  Number  549740008 

Status;  Excess 

Reason:  Within  2000  ft,  of  flammable  or 

explosive  material 
GSA  Number  7-I-WY-0539 
[FR  Doc.  98-22786  Filed  8-27-98.  8  45  a.mj 
BILUNG  CX>DE  4210-2S-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-01 0-1 430-00;  GP8-0289] 

Meeting  Notice  for  Southeast  Oregon 
Resource  Advisory  Council 

AGENCY:  Lakeview  District.  Bureau  of 
Land  Management.  Interior. 
action:  Notice. 

summary:  The  Southeast  Oregon 
Resource  Advisorv'  Council  will  meet  at 
the  Lakeview  Interagency  Fire  Center, 
220  North  "E  "  Street.  Lakeview,  Oregon, 
from  8:00  a.m.  to  12:00  Noon  on 
September  29.  and  from  8:00  am   to 
12:15  p.m.  on  September  30.  1998. 
Public  comments  are  scheduled  from 
8:00  to  8:30  a.m.  on  Wednesday. 
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September  30,  1998.  Topics  to  be 

discussed  by  the  Council  are  the 
Lauserica  fence  line  in  South  Steens 
Mountain.  Beatty  Butte  ACEC. 
Standards  and  Guides  Implementation, 
Fremont  Forest  Sustained  Yield  Unit, 
Lakevievv  BLM/Fremont  Forest  shared 
planning  efforts,  collocation  of  BLM/FS, 
and  such  other  matters  as  may 
reasonably  come  before  the  Council. 
Two  field  tours  are  scheduled: 
September  28  (1:00  to  5:00  p.m.)  on 
prescribed  fire  and  forest  health,  and 
September  29  (12:30-5:00  p.m.)  on 
hydrologic  function  and  shared  BLM/FS 
management  responsibilities.  The  entire 
meeting  is  open  to  the  public:  however, 
transportation  to  the  field  will  not  be 
provided  to  the  public. 
DATED:  August  15,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonya  Hickman.  Bureau  of  Land 
Management.  Lakeview  District  Office. 
P.O.  Bo.x  151.  Lakeview.  OR  97630. 
(Telephone:  541/947-2177). 
Steve  Ellis. 

Designated  Federal  Official 
IFR  Dot   98-23118  Filed  8-27-98:  8:45  ami 
BILUNG  CODE  4310-33-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-360-115&-00] 

Notice  of  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Northwest  California  Resource  Advisory 
Council,  Areata,  California. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisorv  Committees  Act 
(Pub.  L.  92-463)  and  the  Federal  Land 
Policy  and  Management  Act  (Pub.  L. 
94-579).  the  U.  S.  Bureau  of  Land 
Management's  Northwest  California 
Resource  Advisory  Council  will  meet 
Thursday  and  Fridav,  Oct.  1  and  2, 
1998,  at  the  Bureau  of  Land 
Management's  Areata  Field  Office,  1695 
Heindon  Rd.,  Areata,  CA. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  begins  at  10  a.m.  Oct.  1  in  the 
Conference  Room  of  the  BLM  office. 
Agenda  topics  include:  a  status  report 
on  development  of  a  land  use  plan  for 
Clear  Creek,  a  status  report  on 
implementation  of  Healthy  Rangeland 
Standards  and  Guidelines,  a  status 
report  on  Black  Sands  Beach,  an  update 
on  development  of  BLM-California's 
strategic  plan,  information  on 
acquisition  of  the  Payne  Ranch,  a  status 
report  on  management  of  the  South  Spit 


at  Humboldt  Bay,  and  a  discussion  of 
the  council  charter  and  work 
e.xpectations  for  the  coming  year.  Public 
comments  will  be  taken  at  1  p.m. 
Depending  on  the  number  of  persons 
wishing  to  speak,  a  time  limit  mav  be 
set.  On  Friday,  Oct.  3,  the  council  and 
BLM  staff  will  convene  at  8  a.m.  at  the 
BLM  Areata  Office  and  depart 
immediately  for  a  tour  of  the  South  Spit, 
Humboldt  Bay.  Members  of  the  public 
are  welcome,  but  they  must  provide 
their  own  transportation. 
FOR  FURTHER  INFORMATION  COMTACT: 
Joseph  J.  Fontana,  public  affairs  officer, 
at (530) 257-5381. 
Joseph  J.  Fontana, 
Public  Affairs  Officer. 

|FR  Doc,  98-2,3130  Filed  8-27-98;  8:45  am] 
BILUNG  CX)DE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-030-0S-1 01 0-00-1 784] 

Southwest  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice;  Resource  Advisorv 
Council  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (5 
use),  notice  is  hereby  given  that  the 
Southwest  Resource  Advisory  Council 
(Southwest  RAC)  will  meet  in  Silverton, 
Colorado.  Due  to  the  short  timeframe 
between  meetings  and  the  exigencies  of 
other  business,  this  notice  will  not  meet 
the  15-day  minimum  notification 
requirements. 

DATES:  The  meeting  will  be  held  on 
Thursday,  September  10.  1998. 
ADDRESSES:  For  additional  information, 
contact  Roger  Alexander,  Bureau  of 
Land  Management  (BLM).  Montrose 
District  Office,  2465  South  Townsend 
Avenue.  Montrose,  Colorado  81401; 
telephone  970-240-5335;  TDD  970- 
240-5366;  e-mail  r2alexan@co.blm.gov 
SUPPLEMENTARY  INFORMATION:  The 
September  10,  1998,  meeting  will  begin 
at  9:00  a.m.  in  the  Silverton  Towti  Hall, 
1350  Greene,  Silverton,  Colorado.  The 
agenda  will  include  introductions  of 
new  members  and  an  update  on  the 
Upper  Animas  Abandoned  Mined  Land 
project.  Time  will  be  provided  for 
public  comments  at  9:30  a.m.  A  field 
trip  is  scheduled  for  10:30  a.m.:  the 
public  is  invited  to  accompany  the  RAC 
on  the  field  trip  but  must  provide  their 
own  transportation. 


All  Resource  Advisory  Council 
meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council,  or  written 
statements  may  be  submitted  for  the 
Council's  consideration.  If  necessary,  a 
per-person  time  limit  may  be 
established  by  the  Montrose  District 
Manager. 

Summary  minutes  for  Council 
meetings  are  maintained  in  the 
Montrose  District  Office  and  on  the 
World  Wide  Web  at  http:// 
www.co.blm.gov/mdo/ 

mdo sw rae.htm  and  are  available  for 

public  inspection  and  reproduction 
within  thirty  (30)  days  following  each 
meeting. 

Dated:  August  25.  1998. 
Roger  Alexander, 

Public  Affairs  Specialist. 

(FR  Doc.  98-23288  Filed  8-27-98;  8:45  ami 

BILLING  CODE  4310^B-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-930-1 430-01;  N-62297] 

Notice  of  Public  Meetings  and 
Extension  of  Comment  Period  for 
Planning  Amendment  and  Proposed 
Withdrawal  of  Public  Land;  Washoe 
County,  Nevada 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  and  Washoe  County 
have  initiated  a  joint  planning  process 
to  address  future  management  of  public 
lands  in  the  open  and  mountainous 
terrain  of  southern  Washoe  County's 
urban,  suburban  and  rural  residential 
areas.  Public  meetings/open  houses  to 
discuss  the  planning  amendment  and 
proposed  withdrawal  of  166.906.28 
acres  of  Federal  lands  and  15.757.14 
acres  of  federally  reserved  minerals  will 
be  held  in  accordance  with  43  CFR 
1610.2  and  2310.3-1  by  Washoe  County 
and  the  BLM  at  the  following  locations 
and  dates: 

(1)  September  30.  1998,  5:30  p.m.  to  7:30 
p.m..  Bureau  of  Land  Management 
(Conference  Rooms  A  and  B).  1340 
Financial  Boulevard.  Reno.  NV 

(2)  October  8.  1998.  5:30  p.m.  to  7:30  p.m., 
Washoe  County  Administrative  Complex 
(Central  Conference  Room.  CllO).  1001 
East  Ninth  .Street.  Bldg  C.  Reno.  NV 

A  presentation  (5:30  p.m.  to  6:00 
p.m.)  addressing  the  purpose  and 
processing  steps  for  the  planning 
amendment/propo.sed  withdrawal  will 
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be  followed  by  an  open  house.  Washoe 
County  and  BLM  staff  will  be  available 
during  the  open  house  to  answer 
questions  and  take  comments. 
DATES:  The  comment  period  announced 
in  63  PR  36937,  July  8,  1998,  is  being 
extended  through  November  30,  1998. 
ADDRESSES:  Comments  should  be  sent  to 
the  Carson  City  Field  Office  Manager, 
5665  Morgan  Mill  Road,  Carson  City, 
Nevada  89701. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Knutson,  BLM  Carson  City  Office, 
702-885-6156  or  Bill  Whitney,  Washoe 
County,  702-328-3617. 
Karl  Kipping, 

Acting  Manager,  Carson  City  Field  Office. 
|FR  Doc.  98-23122  Filed  8-27-98;  8:45  am) 
BILLING  CODE  4310-HC-U 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  332-397] 

Database  on  Trade  and  Investment  in 
Services 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Institution  of  investigation. 

EFFECTIVE  DATE:  August  24.  1998. 
SUMMARY:  Following  receipt  of  a  request 
dated  July  21,  1998,  from  the  United 
States  Trade  Representative  (USTR).  the 
Commission  instituted  investigation  No. 
332-397,  Database  on  Trade  and 
Investment  in  Services,  under  section 
332(g)oftheTariff  Actof  1930  (19 
U.S.C.  1332(g)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  specific  to  this  investigation 
may  be  obtained  from  Mr.  Richard 
Brown,  Office  of  Industries  (202-205- 
3438)  or  Ms.  Tsedale  Assefa,  Office  of 
Industries  (202-205-2374).  For 
information  on  the  legal  aspects  of  this 
investigation,  contact  Mr.  William 
Gearhart  of  the  Office  of  the  General 
Counsel  (202-205-3091).  The  media 
should  contact  Ms.  Margaret 
O'Laughlin,  Office  of  External  Relations 
(202-205-1819).  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  (202- 
205-1810).  General  information 
concerning  the  Commission  may  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov). 
BACKGROUND:  As  noted  in  the  USTR's 
request,  Article  19  of  the  General 
Agreement  on  Trade  in  Services  (GATS) 
requires  World  Trade  Organization 
(WTO)  members  to  enter  into  successive 
negotiations  beginning  not  later  than 


January  1,  2000,  with  a  view  to 
achieving  progressively  higher  levels  of 
liberalization  in  services  trade  and 
investment.  In  preparing  for  such 
negotiations,  the  USTR  has  asked  the 
Commission  to  develop  a  database  that 
provides  up-to-date  information  on 
service  markets  in  other  WTO  member 
countries.  As  requested  by  the  USTR, 
the  Commission,  pursuant  to  section 
332(g)  of  the  Tariff  Act  of  1930. 
instituted  an  investigation  for  the 
purpose  of  developing  a  database  of 
information  on  trade  and  investment  in 
62  foreign  service  markets.  The 
Commission  will  develop  a  database 
that  provides,  to  the  extent  possible,  the 
following  information  with  respect  to 
eleven  service  industries: 

(1)  Current  market  access  and  national 
treatment  restrictions  that  apply  to 
foreign  service  providers; 

(2)  Liberalization  and  deregulation 
that  has  taken  place  since  1995; 

(3)  Contemplated  services 
liberalization  or  deregulation;  and 

(4)  Preferences  extended  to  third- 
country  trading  partners. 

The  industries  of  interest  to  USTR 
include  distribution  services  (defmed  as 
wholesaling,  retailing,  and  franchising), 
telecommunication  services,  express 
delivery  services,  entertainment 
technology  services,  foreign  legal 
consultancy  services,  accounting 
services,  architectural  services, 
engineering  services,  construction 
services,  energy  services  (defined  as 
mining,  oil,  gas,  and  electricity),  and 
environmental  services.  The 
Commission  will  also  seek  to  provide 
this  information  with  respect  to 
temporary  entry  and  stay  of  service 
providers.  In  addition,  the  Commission 
will  attempt  to  identify  common 
approaches,  if  any,  to  the  deregulation 
and  liberalization  of  service  markets 
among  WTO  members,  and  best 
prospects  for  services  trade 
liberalization  during  the  impending 
WTO  negotiations. 

The  USTR  requested  that  the 
Commission  provide  a  preliminary 
version  of  the  database  no  later  than 
October  30,  1998,  and  the  finalized 
database  by  April  30,  1999.  USTR 
indicated  that  the  database  will  be 
confidential  for  a  period  of  10  years. 
USTR  also  noted  that  it  considers  the 
Commission's  database  to  be  an 
interagency  memorandum  that  will 
contain  predecisional  advice  and  be 
subject  to  the  deliberative  process 
privilege. 

Issued:  August  24,  1998. 


By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[PR  Doc.  98-23155  Filed  8-27-98;  8:45  am] 

BILLINQ  CODE  7020-02-P 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Bankruptcy  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States;  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisor)'  Committee  on 
Rules  of  Bankruptcy  Procedure  will 
hold  a  two-day  meeting.  The  meeting 
will  be  open  to  public  observation  but 
not  participation  and  will  be  held  each 
day  from  8:30  a.m.  to  5:00  p.m. 
DATES:  October  8-9.  1998. 
ADDRESSES:  Ramada  Rolling  Green  Inn  & 
Conference  Center.  311  Lowell  Street. 
Andover,  Massachusetts. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Rabiej,  Chief.  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts.  Washmgton. 
D.C.  20544.  telephone  (202)  273-1820. 

Dated:  August  24,  1998. 
John  K.  Rabiej, 

Chief.  Rules  Committee  Support  Office. 
[FR  Doc.  98-23097  Filed  8-27-98.  8:45  am] 
BILUNG  CODE  221(M)1-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  ttie  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Appellate  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States;  Advisory  Committee  on 
Rules  of  Appellate  Procedure. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisor\-  Committee  on 
Rules  of  Appellate  Procedure  will  hold 
a  two-day  meeting.  The  meeting  will  be 
open  to  public  obser\'ation  but  not 
participation  and  will  be  held  each  day 
from  8:30  to  5:00  p.m. 
DATES:  October  15-16.  1998. 

ADDRESSES:  Le  Meridien  Hotel,  614 
Canal  Street,  New  Orleans,  Louisiana. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Rabiej.  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington. 
DC  20544,  telephone  (202)  273-1820. 
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Dated.  August  24.  1998. 
John  K.  Rabiej. 

Chief.  Rules  Committee  Support  Office. 
(FR  Doc.  98-2.1098  Filed  8-27-98;  8;45  ami 
BILLING  CODE  2210-01-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Criminal  Procedure 

AGENCY:  Judicial  Conference  of  the 
Untied  States;  Advisory  Committee  on 
Rules  of  Criminal  Procedure. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Criminal  Procedure  will  hold  a 
two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  will  be  held  each  day 
from  8:30  a.m.  to  5:00  p.m. 
DATES:  October  19-20. 1998. 
ADDRESSES:  Inn  by  the  Sea  Hotel.  40 
Bowery  Beach  Road.  Cape  Elizabeth, 
Maine. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  K.  Rabiej.  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington. 
D.C.  20544.  telephone  (202)  273-1820. 

Dated:  .August  24,  1998. 
John  K.  Rabiej. 

Chief  Rules  Committee  Support  Office. 
[FR  Doc.  98-23099  Filed  8-27-98;  8:45  am] 
BILUNG  CODE  2210-01-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  and  Hearing  of  the  Judicial 
Conference  Advisory  Committee  on 
Rules  of  Evidence 

agency:  Judicial  Conference  of  the 

United  States:  Advisory  Committee  on 

Rules  of  Evidence. 

ACTION:  Notice  of  open  meeting  and 

hearing. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Evidence  will  hold  a  two-day 
meeting  and  hearing.  This  meeting  will 
be  open  to  public  observation  but  not 
participation.  The  hearing  will  be  open 
to  public  observation,  with  participation 
open  only  to  those  who  are  testifying. 
The  hearing  will  be  held  at  8:30  a.m.  on 
October  22.  The  meeting  will  follow  the 
hearing  and  will  continue  on  October  22 
until  5:00  p.m.  The  meeting  will 
continue  on  October  23  from  8:30  a.m. 
to  5:00  p.m. 

The  Judicial  Conference  Committee 
on  Rules  of  Practice  and  Procedure 


submits  for  public  comment  Evidence 
Rules  103.  404,  701.  702.  703,  803,  and 
902.  All  comments  and  suggestions  with 
respect  to  them  must  be  placed  in  the 
hands  of  the  Secretary  as  soon  as 
convenient  and,  in  any  event,  no  later 
than  February  1,  1999.  Anyone 
interested  in  testifying  should  write  to 
Mr.  Peter  G.  McCabe.  Secretary. 
Committee  on  Rules  of  Practice  and 
Procedure.  Administrative  Office  of  the 
United  States  Courts,  Washington,  DC 
20544.  at  least  30  days  before  the 
hearing. 

DATES:  October  22-23.  1998. 

ADDRESSES:  Thurgood  Marshall  Federal 
Judiciary  Building,  Judicial  Conference 
Center.  One  Columbus  Circle,  NE, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544.  telephone  (202)  273-1820. 

Dated:  Augu.st  24,  1998. 
John  K.  Rabiej, 

Chief  Rules  Committee  Support  Office. 
(FR  Doc.  98-23100  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  2210-01-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of  Civil 
Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States;  Advisory  Committee  on 
Rules  of  Civil  Procedure. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Civil  Procedure  will  hold  a 
two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  will  be  held  each  day 
from  8:30  a.m.  to  5:00  p.m. 

DATES:  November  12-13,  1998. 

ADDRESSES:  The  Lodge  Alley  Inn,  195 
East  Bay  Street,  Charleston,  South 
Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  K.  Rabiej.  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  273-1820. 

Dated:  August  24,  1998. 
John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
[FR  Doc.  98-23101  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  2210-01-M 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

[INS  No.  1955-98] 

Notice  of  Intent  to  Prepare  a 
Supplemental  Draft  Environmental 
Impact  Statement  for  the  Immigration 
and  Naturalization  Service  and  Joint 
Task  Force  Six  Activities  Along  the 
United  States/Mexico  Border 

AGENCY:  Immigration  and  Naturalization 
Service.  Justice. 

ACTION:  Notice  of  intent  to  prepare  a 
Supplemental  Programmatic 
Environmental  Impact  Statement  (PEIS). 

SUMMARY: 
Proposed  Action 

The  Immigration  and  Naturalization 
Service  (INS)  will  prepare  a 
Supplemental  Programmatic 
Environmental  Impact  Statement  (PEIS) 
for  the  INS  and  Joint  Task  Force  6  (JTF6) 
activities  along  the  U.S.  and  Mexico 
border  and  Texas  Gulf  Coast.  This 
document  supplements  a  previous  PEIS 
prepared  in  1994  which  addressed  on- 
going and  projected  activities  for  a  5- 
year  period.  Typical  activities 
undertaken  by  INS  and  JTF6  include, 
but  are  not  limited  to,  design  and 
construction  of  roads,  fences,  training 
facilities  and  administrative  buildings, 
aerial  photography  interpretation,  and 
transport  of  evidentiary  materials.  All 
JTF6  activities  are  requested  by  various 
law  enforcement  agencies  and  must 
have  a  nexus  to  illegal  dnig 
interdictions. 

Environmental  impacts  resulting  from 
continuation  of  these  activities  will  be 
addressed  as  part  of  the  supplemental 
PEIS.  Consideration  of  past  and  future 
activities  will  be  included  as  part  of  a 
cumulative  impact  analysis. 

Pursuant  to  the  Council  on 
Environmental  Quality's  regulations, 
public  Scoping  meetings  will  be  held  to 
inform  interested  parties  of  proposed 
actions  and  to  solicit  their  comments. 

Alternatives 

In  developing  the  Supplemental  PEIS, 
the  options  of  (1)  no  action  and 
continuation  of  the  INS/JTF6 
construction  program,  (2)  reduction  of 
select  INS/JTF6  constniction  activities, 
and  (3)  restricting  certain  designs  and/ 
or  site  locations,  will  be  fully  examined. 
Other  practical  alternatives  identified 
during  the  public  Scoping  process  will 
also  be  addressed. 

Scoping  Process 

During  the  preparation  of  the 
Supplemental  PEIS,  there  will  be 
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numerous  opportunities  for  public 
involvement  in  order  to  determine  the 
issues  to  be  examined.  Ten  Scoping 
meetings  will  be  held  in  Texas,  New 
Mexico,  Arizona  and  California.  Notice 
of  the  Scoping  meetings  will  be 
published  in  local  newspapers  prior  to 
the  meetings  indicating  the  date,  time, 
and  location  of  each  Scoping  meeting. 

PEIS  Preparation 

Public  notice  will  be  given  in  the 
Federal  Register  concerning  the 
availability  of  the  PEIS  for  public  review 
and  comment. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 

Verwers,  Assistant  Director,  INS  A/E 
Resource  Center,  U.S.  Army  Corps  of 
Engineers,  Fort  Worth  District,  P.O.  Box 
17300,  Fort  Worth,  Texas  76102-0300, 
Telephone:  817-978-0202,  or  Manuel 
Rodriguez,  Chief,  Policy  and  Planning 
Branch,  Immigration  and  Naturalization 
Service,  Facilities  and  Engineering 
Division,  425  I  Street,  NW.,  Washington, 
DC  20536,  Room  2102,  Telephone:  202- 
353-0383. 

Dated:  August  24.  1998. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  98-23185  Filed  8-27-98;  8:45  am] 
BILUNQ  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

PNS  No.  1941-08] 

Announcement  of  District  Advisory 
Council  on  Immigration  Matters  Fourth 
Meeting 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Notice  of  meeting. 

summary:  The  Immigration  and 
Naturalization  Service  (Service)  has 
established  a  District  Advisory  Council 
on  Immigration  Matters  (DACOIM)  to 
provide  the  New  York  District  Director 
of  the  Service  with  recommendations  on 
ways  to  improve  the  response  and 
reaction  to  customers  in  the  local 
jurisdiction  and  to  develop  new 
partnerships  with  local  officials  and 
community  organizations  to  build  and 
enhance  a  broader  understanding  of 
immigration  policies  and  practices.  The 
purpose  of  this  notice  is  to  announce 
the  forthcoming  meeting. 
DATES  AND  TIMES:  The  fourth  meeting  of 
the  DACOIM  is  scheduled  for 
September  24,  1998,  at  1  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
JKF  International  Airport,  Building  14, 


Main  Conference  Room,  Port  Authority 
of  New  York,  Jamaica,  NY  11430. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Young,  Designated  Federal 
Officer,  Immigration  and  Naturalization 
Service,  26  Federal  Plaza,  Room  14-100 
New  York,  New  York  10278,  telephone: 
(212) 264-0736. 

SUPPLEMENTARY  INFORMATION:  Meetings 
will  be  held  tri-annually  on  the  fourth 
Thursday  during  the  months  of 
September,  January,  and  May  through 
1999. 

Summary  of  Agenda 

The  purpose  of  the  meeting  will  be  to 
conduct  general  business,  review  sub- 
committee reports,  and  facilitate  public 
participation.  The  DACOIM  will  be 
chaired  by  Charles  Troy,  Assistant 
District  Director  for  Management,  New 
York  District,  Immigration  and 
Naturalization  Service. 

Public  Participation 

The  DACOIM  meeting  is  open  to  the 
public,  but  advance  notice  of  attendance 
is  requested  to  ensure  adequate  seating, 
persons  planning  to  attend  should 
notify  the  contact  person  at  least  two  (2) 
days  prior  to  the  meeting.  Members  of 
the  public  may  submit  written 
statements  at  any  time  before  or  after  the 
meeting  for  consideration  by  the 
DACOIM.  Written  statement  should  be 
sent  to  Susan  Young,  Designated 
Federal  Officer,  Immigration  and 
Naturalization  Service,  26  Federal  Plaza, 
Room  14-100,  New  York,  New  York 
10278,  telephone:  (212)  264-0736.  Only 
written  statements  received  by  5  p.m.  on 
September  18,  1998  will  be  considered 
for  presentation  at  the  meeting.  Minutes 
of  the  meeting  will  be  available  upon 
request. 

Dated:  August  24.  1998. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  98-23186  Filed  8-27-98;  8:45  am] 

WLUNG  CODE  441»>10-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Office  of  Victims  of  Crime 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Reinstatement,  with  no 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired;  Victims  of  Crime  Act,  Crime 


Victim  Assistance  Grant  Program, 
Subgrant  Award  Report. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below: 
This  proposed  information  collection 
was  previously  pubhshed  in  the  Federal 
Register  and  allowed  60  days  for  public 
comment. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  from  September  28,  1998. 
This  process  is  conducted  in  accordance 
with  5  Code  of  Federal  Regulation,  Part 
1320,  10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  D.C.  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  (202)  395-7285. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  the  following  points: 

(1)  Does  the  proposed  information 
collection  instrument  include  all 
relevant  program  performance 
measures; 

(2)  Does  the  proposed  information  to 
be  collected  have  practical  utility; 

(3)  Does  the  proposed  information  to 
be  collected  enhance  the  quality  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Does  the  proposed  information  to 
be  collected  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  Information 

(1)  Type  of  information  collection: 
Reinstatement,  with  no  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  form/collection: 
Victims  of  Crime  Act,  Crime  Victim 
Assistance  Subgrant  Award  Report. 

(3)  The  agency  form  number  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form:  OJP  Admin  Form  7 3 90/2 A  (Rev. 
11-95)  Office  of  Victims  of  Crime, 
Office  of  Justice  Programs,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  government. 
Other:  None. 
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(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  53  respondents  to 
complete  a  3  minute  subgrant  award 
report,  however  a  State  can  be 
responsible  for  entering  subgrant  data 
for  as  many  as  186  programs  to  as  few 
as  10  programs.  Additionally.  4 
respondents  will  be  submitting  14 
subgrant  award  reports  manually, 
estimated  2  hours  per  report. 

(6)  An  estimated  of  the  total  burden 
(in  hours)  associated  with  the  collection: 
The  combined  estimated  total  hours 
(manual  and  electronic  submissions)  for 
the  57  respondents  to  submit 
information  is  189  hours  (159  electronic 
submissions  +  28  hours  manual 
submissions). 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center. 
1001  G  Street,  N.W.,  Washington,  D.C. 
20530. 

Dated:  August  25.  1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

[FR  Doc.  98-23198  Filed  8-27-98;  8:45  ami 

BILUNG  CODE  4410-18-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Bureau  of  International  Lat}or  Affairs; 
Notice  for  Public  Submissions  of 
Information 

This  document  is  a  notice  for  public 
submissions  for  the  purpose  of  gathering 
information  regarding  a  study  being 
conducted  by  the  Department  of  Labor 
on  the  development  of  a  methodology 
for  the  regular  reporting  of  working 
conditions  in  the  production  of  apparel 
imported  into  the  United  States.  The 
Department  of  Labor  is  now  accepting 
wTitten  information  on  this  subject 
matter  from  all  interested  parties.  The 
Department  is  not  able  to  provide 
financial  assistance  to  those  preparing 
written  submissions. 

The  Department  of  Labor  is  currently 
undertaking  a  Congressional-mandated 
study  on  developing  a  methodology  for 
the  regular  reporting  of  working 
conditions  in  the  production  of  apparel 
imported  into  the  United  States 
(pursuant  to  the  Departments  of  Labor. 
Health  and  Human  Services,  and 
Education  and  Related  Agencies 
Appropriation  Bill,  1998,  Public  Law 
105-78).  The  Senate  Committee  report 


for  the  Appropriations  Bill  reads,  in 
part:  "In  addition,  the  Committee  is 
concerned  by  the  large  and  growing 
problem  of  abusive  treatment  of  workers 
around  the  world  who  produce  apparel 
for  export  to  the  United  States  and  the 
impact  of  that  treatment  on  companies 
and  workers  in  the  United  States.  In  an 
effort  to  obtain  more  detailed  and 
accurate  information,  the  Committee 
urges  the  Department  to  establish  a 
methodology  and  format  for  reporting 
regularly  on  the  use  of  sweatshops  in 
the  production  of  apparel  for  import 
into  the  United  States.  Because  the 
Department's  reporting  capabilities  are 
currently  limited  to  violations  by 
domestic  producers  only,  the 
misleading  impression  that  violations  of 
law  and  substandard  conditions  in  the 
industry  are  far  more  extensive  within 
the  United  States  than  elsewhere  is 
given.  Development  of  new  reporting 
methods  should  help  to  correct  the 
existing  imbalance  in  the  Department's 
current  reporting  on  this  subject." 

Information  provided  through  public 
submissions  will  be  considered  by  the 
Department  of  Labor  in  preparing  its 
report  to  Congress.  Materials  submitted 
should  be  confined  to  the  specific  topic 
of  the  study.  In  particular,  the 
Department's  Bureau  of  International 
Labor  Affairs  is  seeking  written 
submissions  on  the  topics  noted  below: 

1.  Laws,  policies,  initiatives,  and 
enforcement  strategies  to  regulate 
working  conditions  in  a  country's 
apparel  export  sector;  efforts  being  made 
to  strengthen  enforcement  of  a  country's 
labor  laws,  focus  enforcement  resources 
on  the  apparel  sector,  or  change  labor 
laws;  and  the  existence  of  effective 
partnerships  with  local  non- 
governmental organizations  or 
international  initiatives  to  improve 
working  conditions  in  the  apparel  sector 
or  to  eliminate  sweatshop  conditions. 

2.  Available  factual  information  that 
quantifies  the  results  of  the  laws, 
poHcies,  and  initiatives  referred  to  in 
item  1  above,  and  the  extent  to  which 
such  information  corresponds  to  the 
information  currently  reported  by  the 
U.S.  Department  of  Labor  on  sweatshop 
conditions  in  the  United  States  (e.g., 
number  of  investigations  conducted, 
number  of  investigations  with  violations 
found,  name  of  companies  found  in 
violation,  amount  of  back  wages 
recovered,  number  of  employees 
receiving  back  wages,  and  civil  fines 
imposed). 

3.  Significant  actions  that  are  being 
taken  by  non-governmental 
organizations  in  major  apparel  exporting 
countries  (such  as  the  development  of 
codes  of  conduct)  that  could  lead  to 
improved  conditions  for  apparel 


workers,  and  measurable  results 
available  of  such  actions. 

4.  The  extent  to  which  working 
conditions  in  the  apparel  exporting 
sector  of  a  country  conform  to  or  differ 
from  those  in  other  sectors  of  the 
economy. 

This  notice  is  a  general  solicitation  of 
comments  from  the  public.  The 
Department  is  seeking  facts  or  opinions 
in  response  to  this  solicitation,  and  is 
not  requiring  commenters  to  supply 
specific  information  about  themselves. 
DATES:  Submitters  of  information  will  be 
required  to  provide  two  (2)  copies  of 
their  written  submission  to  the  Office  of 
International  Economic  Affairs  by  5:00 
p.m.,  Friday,  September  18, 1998. 

ADDRESSES:  Written  submissions  should 
be  addressed  to  the  Office  of 
International  Economic  Affairs,  Bureau 
of  International  Labor  Affairs,  Room  S- 
5325,  U.S.  Department  of  Labor, 
Washington,  DC  20210,  fax:  (202)  219- 
5071. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jorge  F.  Perez-Lopez,  Office  of 
International  Economic  Affairs,  Bureau 
of  International  Labor  Affairs,  Room  S— 
5325,  U.S.  Department  of  Labor, 
Washington,  D.C.  20210,  telephone: 
(202)  219-7597  ext.  145;  fax  (202)  219- 
5071. 

All  written  materials  submitted 
pursuant  to  this  request  will  be  made 
part  of  the  record  of  review  referred  to 
above  and  will  be  available  for  public 
inspection. 

Signed  at  Washington,  D.C.  this  25th  day 
of  August,  1998. 

Jorge  F.  Perez-Lopez, 

Acting  Deputy  Under  Secretary. 

[FR  Doc.  98-23248  Filed  8-27-98;  8:45  am] 

BILUNQ  CODE  4510-28-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  August,  1998. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
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requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-34.685;  Siebe  Automotive  North 

America,  Knoxville,  TN 
TA-W-34,403;  Max  Kahn  Curtain  Corp., 

Evergreen,  AL 
TA-W-34,700;  Williamette  Industries, 

Saginaw  LAM  Plant,  Saginaw,  OR 
TA-W-34,589;  Beardsley  and  Piper 

LLC,  Aurora,  IL 
TA-W-34,602;  Williamette  Industries, 

Inc.,  Coburg  Sawmill  Div.,  Eugene, 

OR 
TA-W-34,610;  St.  Gobain  Corp., 

Keasbey,  NJ 
TA-W-34,724;  Nazdar,  Chicago,  IL 
TA-W-34,714;  Nobur  Manufacturing 

Co.,  North  Hollywood,  CA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-34,625;  Nutri-Metics 

International  (USA),  IN.,  Cerritos, 

CA 
TA-VV-34,587;  Stella  Foods,  Inc.,  Green 

Bay,  WI 
TA-W-34,755;  Orion  Sales.  Inc.,  Olney, 

IL 
TA-W-34,581,  A&B;  Champion  Forest 

Resources,  A  Div.  Of  Champion 

International  Corp.,  Machais,  ME, 

Bucksport,  ME  and  Costigan,  ME 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-34,519;  Raytheon  E-Systems. 

Inc.,  Richardson,  TX 
TA-W-34,770;  Amron,  L.L.C,  Div.  Of 

Pohlman,  Inc.,  Waukesha,  WI 
TA-W-34,653;  Runo  Graphic 

Communicators,  Portland,  Or 
TA-W-34,665;  Alcoa  Fujikura  LTD.  El 

Paso,  TX 


TA-W-34,600;  Kowa  Printing  Corp.. 

Danville,  IL 
TA-W-34,522;  LTV  Steel  Corp.. 

Pittsburgh  Coke  Works.  Pittsburgh, 

PA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

TA-W-34,675;  J.E.  Morgan  Knitting 

Mills,  Inc.,  Gilbertsville,  PA:  June 

12,  1997. 
TA-W-34,144;  Alfa  Laval  Separations, 

Inc.,  Warminster,  PA:  December  18, 

1996. 
TA-W-34,495;  Winning  Moves,  Inc., 

Columbia,  TN:  April  6.  1997. 
TA-W-34,524;  American  Lantern  Co., 

Newport,  AR:  August  2.  1997. 
TA-W-34,474;  Marshall  Electric  Corp., 

Rockester,  IN:  February  1,  1998. 
TA-W-34,626;  Oregon  Glove  Co., 

Salem,  OR:  May  21,  1997. 
TA-W-34,680;  Duro  Test  Lighting, 

Clifton,  NJ:  June  19,  1997. 
TA-W-34.692;  Sivaco  New  York.  Inc., 

Tonawanda,  NY:  June  17,  1997. 
TA-W-34.633:  Datagold,  Inc., 

Mocanaqua,  PA:  May  28.  1997. 
TA-W-34.736;  Lehigh  Portland  Cement. 

Buffington  Station,  Gary.  IN:  June 

25.  1997. 

TA-W-34,629  &  A;  Stewman  Fashions. 
Ardmore,  TN  and  Elora,  TN:  May 

26.  1997. 

TA-W-34, 729;  Klamath  Veneer.  Inc.. 

Kalamath  Falls,  OR:  June  26.  1997. 
TA-W-34,651;  General  Manufacturing 

Co.,  Inc.,  Opp.  AL:  May  29,  1997. 
TA-W-34. 687;  Huffy  Bicycle  Co., 

Celina,  OH:  November  6,  1997. 
TA-W-34.560  &  A:  Towne  &  Country 

Manufacturing,  Inc.  Lugoff.  SC  and 

Dawn,  Inc.,  Lugoff,  SC:  April  23. 

1997. 
TA-W-34,550;  FWA  Drilling  Co.,  Inc., 

Midland,  TX:  April  18,  1997. 
TA-W-34, 767;  The  Pfaltzgraff  Co.. 

Bindersville,  PA:  June  10.  1997. 
TA-W-34,611;  Inter-State  Dyeing  &■ 

Finishing  Co.,  Inc..  Passaic.  Nf:  Mav 

1.  1997. 
TA-W-34. 719;  Angelica  Image  Apparel. 

Wavnesboro,  TN:  June  18.  1997. 
TA-W-34, 721;  Triple  A  In  The  USA. 

Bellaire,  OH:  June  23,  1997. 
TA-W-34,615;  Empire  Print  Works.  Inc.. 

West  Hazleton.  PA:  Mav  26.  1997. 
TA-W-34,605;  G.F.  Wright  Steel  &  Wire 

Co..  Worcester,  MA:  Mav  18.  1997. 


TA-W-34, 756;  Grinnell  Flow  Control. 

Div.  Of  Tyco  International  Ltd. 

Statesboro.  GA:  May  29.  1997. 
TA-W-34, 774;  Boydston  and  Franzen 

Well  Service.  Inc..  Codv.  WY:  Julv  7, 

1997. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (N.\FTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D.  Chapter  2.  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  August. 
1998. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2^  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 

NAFTA-TAA-02485;  MidwestFolding 

Carton,  Inc.,  Converters  Paperboard 

Div..  Rock  ford.  MI 
NAFTA-TAA-02449:  Heinz  Pet 

Products.  Kankakee.  IL 
NAFTA-TAA-02430:  J.L.  Clark.  Tube 

Division,  Downers  Grove,  IL 
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NAFTA-TAA-02461;  Kellerman  Logging 

Co..  Joseph,  OH 
NAFTA-TAA-02418:  Celanese  Acetate, 

Ceico  Plant,  Narrows,  VA 
\'AFTA-TAA-02408:  Willamette 

Industries,  Inc..  Coburg  Sawmill 

Div..  Eugene.  OR 
NAFTA-TAA-02467:  J.E.  Morgan 

Knitting  Mills.  Inc.,  Gilbertsville.  PA 
NAFTA-TAA-02427:  Rune  Graphic 

Communicators.  Portland.  OR 
NAFTA-TAA-02450;  VVilliamette 

Industries,  Saginaw  Lam  Plant, 

Saginaw.  OR 
NAFTA-TAA-02498;  Amron,  L.L.C., 

Division  of  Pohlman,  Inc., 

Waukesha,  VVI 
NAFTA-TAA-02424;  Datagold,  Inc., 

Mocanagua,  PA 
NAFTA-TAA-02412:  St.  Gogain  Corp., 

Keasbey.  NJ 
NAFTA-TAA-02493:  Allied  Signal, 

Inc.,  Columbia,  SC 
NAFTA-TAA-02497;  Ball-Foster  Glass 

Container.  L.L.C.,  Port  Allegany.  PA 
NAFTA-TAA-02511:  Hubbell  Premise 

Wiring,  Inc.,  Marion,  NC 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 
NAFTA-TAA-02423:  Nutri-Metics 

International  (USA),  Inc.,  Cerritos, 

CA 
NAFTA-TAA-02401;  Stella  Foods,  Inc., 

Green  Bay. VVI 
NAFTA-TAA'-02500;  Group  Genesis. 

Inc.,  Marion,  OH 

The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-02487;  Walbro  Corp., 

Cass  City  Entity  2100,  Cass  City,  MI: 

June  30,  1997  ' 
NAFTA-TAA-02483:  Crown  Cork  & 

Seal  Co.,  Inc.,  Arden,  NC:  July  1, 

1997. 
NAFTA-TAA-02501;  Bon  Worth.  Inc.. 

Spindale,  NC:  July  7,  1997. 
NAFTA-TAA-02533:'Siebe 

Automotive — Algood,  Algood,  TN: 

July  22,  1997. 
NAFTA-TAA-02462;  Alcoa  Fujikura, 

LTD,  El  Paso,  TX:  February  27, 

1998. 
NAFTA-TAA-02526;  National 

Environmental  Products,  Pompano 

Beach,  FL:  June  25,  1997. 
NAFTA-TAA-O2407:  G.F.  Wright  Steel 

and  Wire  Co..  Worcester.  MA:  May 

18,  1997. 
NArTA-TAA-02488:  Boydston  and 

Frazen  Well  Service,  Inc..  Cody, 

WY:  July  7.  1997. 


NAFTA-TAA-02491;  Corel,  Orem,  UT: 

July  7,  1997. 
NAFTA-TAA-02334;  Marshall  Electric 

Corp.,  Rochester,  IN:  March  31, 

1997. 
NAFTA-TAA-02373;  EEX  Corp. 

Headquartered  in  Houston,  TX  and 

Operating  Throughout  The 

Following  States:  A;  TX.  B;  MS,  C; 

NY.  D;  WA 

NAFTA-TAA-02463;  Triple  A  In  The 
USA,  Bellaire,  OH:  June  23,  1997 

NAFTA-TAA-02374  &  A;  Towne  and 
Country  Manufacturing,  Inc., 
Luggoff,  SC  and  Dawn,  Inc.,  Lufogg, 
SC:  April  23,  1997. 

NAFTA-TAA-02478;  Sivaco  New  York, 
Inc.,  Tonawanda,  NY:  June  17, 
1997. 

NAFTA-TAA-02473  &  A,  B,  C;  The 

Pfaltzgraff  Co..  Bendersville,  PA, 

Dover,  PA,  York,  PA  and 

Thomasville,  PA:  June  10,  1997. 
NAFTA-TAA-02471;  Angelica  Image 

Apparel,  Waynesboro,  TN:  June  25, 

1997. 
NAFTA-TAA-02475;  Klamath  Veneer, 

Inc.,  Klamath  Falls,  OR:  June  26, 

1997. 

NAFTA-TAA-02378;  American  Lantern 
Co.,  Newport,  AR:  April  22,  1997. 

NAFTA-TAA-02321;  Garment 

Finishers  International,  Inc.,  El 
Paso,  TX:  April  9,  1997. 

NAFTA-TAA-02518;  Scientific  Atlanta, 
Inc.,  Including  Temporary  Workers 
From  Excel  Temporary  Services, 
Norrell  Services,  Peachtree  Staffing 
and  Elite  Staffing  Services, 
Norcross.  GA:  July  24,  1997. 

NAFTA-TAA-02545;  Sara  Lee  Hosiery, 
Mesilla  Park,  NM:  July  22,  1997. 

NAFTA-TAA-02472;  General 
Instrument  Corp.,  Broadband 
Networks  Group,  Hickory,  NC:  June 
24,  1997. 

NAFTA-TAA-02512:  Koret  of 

Cahfomia,  Inc.,  Price  Utah  Plant, 
Price,  Utah:  July  9,  1997. 

NAFTA-TAA-02484;  Johnson  Controls, 
Inc.,  Augomotive  Systems  Group, 
Pulaski.  TN:  June  25,  1997. 

NAFTA-TAA-02400;  Triquest  Precision 
Plastics,  Vancouver,  WA:  May  13, 
1997. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  August 
1998.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 


Dated:  August  19,  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[PR  Doc.  98-23260  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n"A-w-34, 791] 

M  &  J  Clothing  Sample,  El  Paso, 
Texas;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  27, 1998  in  response  to 
a  worker  petition  which  was  filed  on  of 
former  workers  at  M  &  J  Clothing 
Sample,  located  in  El  Paso,  Texas  (TA- 
W-34,  791). 

All  production  and  production- 
related  employment  at  M  &  J  Clothing 
Sample,  located  in  El  Paso,  Texas 
ceased  in  June  of  1997,  more  than  one 
year  prior  to  the  date  of  the  petition 
(July  7,  1998). 

Section  223  of  the  Act  specifies  that 
no  certification  may  apply  to  any 
worker  whose  last  separation  occurred 
more  than  one  year  before  the  date  of 
the  petition. 

Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  D.C.  on  this  17th 
day  of  August  1998. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  98-23253  Filed  8-27-98;  8:45  amj 

BILUNG  CODE  4S10-3(My| 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,732] 

Occidental  Oil  and  Gas  Corporation 
Mid-Continent  Region,  Tulsa, 
Oklahoma;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  6,  1998,  in  response  to 
a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Occidental  Oil  and 
Gas  Corporation,  Mid-Continent  Region, 
Tulsa,  Oklahoma. 

An  active  certification  covering  the 
petitioning  group  of  workers  at  the 
subject  firm  remains  in  effect  (TA-W- 
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34,538J).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  IX;  this  20th  day  of 
August,  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  98-23252  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,383] 

Philips  Consumer  Communications, 
Lucent  Technologies,  Incorporated, 
Eatontown,  New  Jersey;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
15,  1998,  applicable  to  all  workers  of 
Philips  Consumer  Communications, 
Lucent  Technologies,  Incorporated 
located  in  Eatontown,  New  Jersey.  The 
notice  was  published  in  the  Federal 
Register  on  July  31,  1998  (63  FR  40935). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  State 
shows  that  Philips  Consumer 
Communications  jointly  owned  with 
Lucent  Technologies,  Incorporated 
leased  workers  from  ATC  and  Lucent 
Temporary  Services.  The  workers  leased 
from  ATC  and  Lucent  Temporary 
Services  provided  research  and 
development  of  cord  and  cordless 
telephones  and  answering  machine 
systems  and  the  production  of  samples 
at  the  Eatontown,  New  Jersey  plant  of 
Philips  Consumer  Communications. 
Worker  separations  occurred  at  ATC 


and  Lucent  Temporary  Services  as  a 
result  of  worker  separations  at  Philips 
Consumer  Communications. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of  ATC, 
Edison,  New  Jersey  and  Lucent 
Temporary  Services,  Whippany,  New 
Jersey  who  provided  research  and 
development  of  cord  and  cordless 
telephones  and  answering  machine 
systems  and  the  production  of  samples 
at  Philips  Consumer  Communications, 
Eatontown,  New  Jersey. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Philips  Consumer  Communications 
adversely  affected  by  imports. 

The  amended  notice  applicable  to 
TA-W-34,383  is  hereby  issued  as 
follows: 

All  workers  of  Philips  Consumer 
Communications  jointly  owned  with  Lucent 
Technologies,  Incorporated,  Eatontown,  New 
Jersey  and  leased  workers  of  ATC,  Edison. 
New  Jersey  and  Lucent  Temporary  Services, 
Whippany,  New  Jersey  who  provided 
research  and  development  of  cord  and 
cordless  telephones  and  answering  machine 
systems  and  the  production  of  samples  for 
Philips  Consumer  Communications, 
Eatontown,  New  Jersey  who  became  totally 
or  partially  separated  from  employment  on  or 
after  March  12,  1997  through  May  15.  2000 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.  this  14th  dav 
of  August.  1998. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  98-23254  Filed  8-27-98;  845  am] 

BILLING  CODE  4510-3a-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
Of  Eligibility  To  Apply  For  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 

Appendix 

[Petitions  instituted  on  08/17/1998] 


of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance. 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  mav 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
showTi  below,  not  later  than  September 
8,  1998. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  September 
8,  1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington.  DC.  this  17th  day 
of  August,  1998. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 


TA-W 


34,853 
34,854 
34,855 
34,856 
34.857 
34,858 
34.859 
34,860 
34,861 


Subject  firm  (petitioners) 


Stibnite  Mine  (Co.)  

Oneita  Industries  (Co.)  

Ricon  Resins,  Inc  (Co.)  

ADEMCO  Group  (UIW)  

I mation -Corporation  (Co.) 

Florsheim  Group,  Inc  (Wkrs) 
Strauser  Manufacturing  (Co.) 
Sandvik  Rock  Tools  (Co.)  .... 
Oryx  Energy  (Co.)  


Location 


McCall,  ID  

Clint,  TX  

Grand  Junction,  CO  , 

Syosset,  NY  

Kearneysville,  WV  .... 
Cape  Girardeau,  MO 

Walla  Walla,  WA  

Houston,  TX  

Dallas.  TX  


Date  of 
petition 


Product(s) 


08/03/1998 
07/16/1998 
08/04/1998 
08/03/1998 
08/08/1998 
08/04/1998 
08/06/1998 
08/03/1998 
08/05/1998 


Mine  Gold  &  Other  Metals. 

T-Shirts. 

Polybutadtene  Resins. 

AlaTP  Systems. 

Lithographic  Pnnting  Piates. 

Men's  StKjes. 

Furniture  Panels. 

Small  Bits  and  Hammer  Parts. 

Oil  and  Gas. 


46076 


Federal  Register/ Vol.  63,  No.  167 /Friday,  August  28,  1998 /Notices 


Appendix— Continued 

[Petitions  Instituted  on  08/17/1998] 


TA-W 

Subject  firm  (petitioners) 

Location 

Date  of 
petition 

Product(s) 

34,862  

Rex  Air,  Inc  (Wkrs)  

Cadillac,  Ml  

Fairfield   IL  . 

07/24/1998 
07/01/1998 
08/06/1998 
08/04/1998 
07/12/1998 
08/04/1998 
08/08/1998 
08/06/1998 
08/03/1998 
08/07/1998 
08/06/1998 
07/28/1998 
07/31/1998 
08/03/1998 

Motor  Line  and  Armatures. 

Petroleum  Equipment. 

Metal  Components  and  Parts. 

Diskettes  and  Compact  Disks. 

Union  Office. 

Vinyl  Windows  and  Patio  Doors. 

Addides  Soccer  Shorts,  Shirts. 

Steel  Ingots. 

Car  Seat  Covers. 

T-Shirts. 

Ladies'  Apparel. 

Industrial  Electrical  controls. 

Children's  Clothing. 

Children's  Sleepwear  &  Playwear. 

34,863  

National  Oilwell  (Wkrs)  

34,864  

AMP,  Inc.  (Wkrs)  

KAO  Infosystems  (Co.)  

UNITE  (UNITE)   

Selinsgrove,  PA  

Bothell,  WA  

Baltimore,  MD  

Martinsville,  VA  

Newport,  NC  

Lone  Star,  TX 

Glasgow,  KY  

Red  Sphngs,  NC  

Long  Beach,  MS  

Bowling  Green,  KY  

Gainesboro,  TN 

Sharon,  TN 

34,865  

34.866  

34,867 

Owens  Corning  (Wkrs)  

Hudson  Mfg  Co  (Wkrs)  

Lone  Star  Steel  Co  (USWA)  

34,868  

34.869  

34,870  

Techno  Trim  (Wkrs)   

Anvil  Knitwear  (Wkrs)  

34.871   

34,872  

Stuffed  Shirt,  Inc  (Co  )     

34,873  

Eaton  Corporation  (Wkrs)   

34,874  

Oshkosh  B'Gosh   Inc  (Co  ) 

34,875  

W  S  W.  Comnanv  nf  ?;harnn  iC.n  \ 

[FR  Doc.  98-23257  Filed  8-28-98;  8:45  am] 
BILLING  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance. 
Employment  and  Training 
Administration,  has  instituted 


TA-W 


investigations  pursuant  to  Section  221 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  September  8, 
1998. 

APPENDIX 
[Petitions  instituted  on  08/10/1998] 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  September 
8,  1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  LJ.S. 
Department  of  Labor,  200  Constitution 
Avenue  N\V.,  Washington,  DC  20210. 

Signed  at  Washington,  DC.  this  10th  day  of 
August  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


34,831 
34,832 
34,833 
34,834 
34,835 
34,836 
34,837 
34,838 
34,839 
34,840 
34,841 
34,842 
34,843 
34,844 

34,845 
34,846 
34,847 
34,848 
34,849 
34,850 
34,851 


Subject  firm  (petitioners) 


Wrangler  Cutting  (Wrks)  

Inter  Lake  Papers,  Inc  (PMWU)  

Flint  Rock  Shirt  Co  (Comp) 

Blanchard  Shirt  Co  (Comp)  

Lasting  Products,  Inc  (Wrks)  

Camrose  Technologies,  LLC  (Wrks) 

Sonoco  Products  (Comp)  

Walls  Industries,  Inc  (Comp)  

Paulette  Robes  (Wrks)  

Whisper  Knits,  Inc  (Comp)  

Black  Warnor  Wireline  (Wrks)  

Marwi  USA,  Inc.  (Comp)  

Smith  Tool  (Wrks)   

Modern  Distributors,  Inc  (Comp)  .... 

Allied  Signal,  Inc  (Comp)  

Svedala  Industnes,  Inc  (Comp) 

Technaflow,  Inc  (lAMAW)  

Meredith  Manufacturing  Co  (Comp) 

Coats  North  America  (Comp) 

Coats  North  America  (Comp) 

Weyerhaeuser  Co.  (Comp)  


Location 


Hackleburg,  AL 
Kimberly,  Wl  .... 
Marshall,  AR  ... 
Mt.  View,  AR  ... 

Dallas,  TX  

Ada,  OK  

Holyoke,  MA  .... 
Anniston,  AL  .... 
New  York,  NY  . 

Clinton,  NC 

Odessa,  TX  

OIney,  IL 

Ponca  City,  OK 
Somerset,  KY  .. 

Eatontown,  NJ  . 

Nitro,  WV 

Vancouver,  WA 
Brantley,  AL  .... 
Charlotte,  NC  .. 
Monroeville,  AL 
Springfield,  OR 


Date  of 
petition 


07/29/1998 
07/29/1998 
07/24/1998 
07/24/1998 
07/20/1998 
07/27/1998 
07/22/1998 
07/27/1998 
07/27/1998 
07/27/1998 
07/22/1998 
07/30/1998 
07/28/1998 
07/28/1998 

07/24/1998 
07/28/1998 
06/30/1998 
07/28/1998 
07/28/1998 
07/28/1998 
07/31/1998 


Product{s) 


Men's  Western  Shirts. 

Coated  Freesheet  Paper  Grades. 

Men's  Dress  and  Sport  Shirts. 

Men's  Dress  and  Sport  Shirts. 

Decorative  Home  Items. 

Plastic  Automotive  front  &  rear  Molding. 

Paper  Recycling  Machine. 

Non-Insulated  Overalls. 

Ladies'  Robes,  Loungewear. 

Men's  and  Boys'  Knit  Shirts. 

Servicing  Oil  Wells. 

Bicycle  Parts. 

Mining  &  Petroleum  Drill  Bits. 

Operates    Commissary    at    Fruit    of    The 

Loom. 
Generators,  Starters  &  Transformers. 
Mineral  Processing  Equipment. 
2-12  Inch  Valves. 
Cut  &  Sew  Knit  &  Fleece  Tops. 
Sewing  Thread. 
Distribution  Center — Thread. 
Linertxiard. 
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TA-W 


Subject  firm  (petitioners) 


Location 


Date  of 
petition 


Product(s) 


34,852 


Thomas  and  Betts  Corp  (Wrks) 


Montgomeryville,  PA 


07/31/1998     Elearonic  Components  &  Tools. 


(FR  Doc.  98-23256  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  4S10-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-02048;  NAFTA-02048C] 

Oxford  Industries,  Incorporated; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA- 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance  on  December  21, 
1997,  applicable  to  workers  of  Oxford 
Women's  Catalog  and  Special  Markets 
Division  of  Oxford  Industries, 
Incorporated  located  in  Alma,  Georgia. 
The  notice  was  published  in  the  Federal 
Register  on  January  22,  1998  (63  FR 
3352). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  workers 
producing  ladies*  sportswear  and 
dresses  will  be  separated  from 
employment  at  Oxford  Industries, 
Incorporated,  Oxford  of  Camden, 
Camden,  South  Carolina  when  the  plant 
closes  in  September  1998. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Oxford  Industries,  Incorporated 
adversely  affected  by  increased  imports 
from  Mexico.  Accordingly,  the 
Department  is  amending  the 
certification  to  include  workers  of 
Oxford  of  Camden,  Camden,  South 
Carolina. 

The  amended  notice  applicable  to 
NAFTA-02048  is  hereby  issued  as 
follows: 

All  workers  of  Oxford  Industries, 
Incorporated,  Oxford  Women's  Catalog  and 
Special  Markets  Division,  Alma,  Georgia 
(NAFTA-02048),  Oxford  of  Camden, 
Camden,  South  Carolina  (NAFTA-02048C) 
who  became  totally  or  partially  separated 
from  employment  on  or  after  November  24. 
1996  through  December  21,  1999,  are  eligible 
to  apply  for  NAFTA-TAA  under  Section  250 
of  the  Trade  Act  of  1974. 


Signed  in  Washington.  DC.  this  19th  dav 
of  August  1998. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  98-23259  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-2360  AND  NAFTA-2360A] 

VF  Knitwear,  Inc.,  Hillsville,  Virginia; 
VF  Knitwear,  Inc.,  Bassett  Walker- 
Stuart  Division,  Stuart,  Virginia; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  NAFTA- 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance  on  June  8,  1998, 
applicable  to  workers  of  VF  Knitwear, 
Inc.,  Hillsville,  Virginia.  The  notice  was 
published  in  the  Federal  Register  on 
July  13,  1998  (63  FR  37591). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  temporarj' 
separations  have  occurred  at  the  VF 
Knitwear  plant  located  in  Stuart. 
Virginia  and  all  workers  producing  t- 
shirts  and  fleece  wear  will  be  separated 
from  employment  when  the  plant  closes 
in  October  1998. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
VF  Knitwear,  Inc.  adversely  affected  by 
increased  imports  from  Mexico. 
Accordingly,  the  Department  is 
amending  the  certification  to  include 
workers  of  VF  Knitwear,  Inc.,  Bassett- 
Walker,  Stuart  Division,  Stuart,  Virginia. 

The  amended  notice  applicable  to 
NAFTA-2360  is  hereby  issued  as 
follows: 

All  workers  of  VF  Knitwear.  Inc.. 
Hillsville,  Virginia  (NAFTA-2360)  and  VF 
Knitwear.  Inc.,  Bassett-Walker,  Stuart 
Division.  Stuart,  Virginia  (NAFTA-2360A] 
who  became  totally  or  partially  separated 
from  employment  on  or  after  .May  1,  1997 


through  [une  8.  2000.  are  eligible  to  applv  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974 

Signed  in  Washington.  DC  this  19th  dav 
of  August  1998 

Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  98-23255  Filed  8-27-98;  845  am] 

BILUNG  CODE  45ia-30-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  studv 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specif)'  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis- Bacon  Act  of  March  3,  1931. 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 
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Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  bv 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  DC.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

NEW  YORK 


NY980002 (Feb 

.  13 

,  1998) 

NY980006 (Feb 

.  13 

,  1998) 

NY980010  (Feb 

.  13 

,  1998) 

NY980022 (FEB 

1      1  ' 

i,  1998) 

NY980040  (FEB 

;    -[r 

),  1998) 

NY980042  (FEB 

'.  1  ^ 

1,  1998) 

NY980049 (FEB 

1  *: 

1,  1998) 

NY980076  (FEB 

1  ". 

1.  1998) 

Volume  II 

WEST  VIRGINIA 

WV980001  (FEE 

).  13.  1998) 

\VV980002 (FEE 

!.  13,  1998) 

VVV980003 (FEE 

!.  13,  1998) 

\VV980005 (FEE 

1.  13.  1998) 

VVV980006 (FEE 

1.  13,  1998) 

WV980008  (FEE 

!.  13,  1998) 

VVV980009  (FEE 

I.  13,  1998) 

Volume  III 

NONE 

Volume  rV 

INDIANA 

IN980001 (FEB. 

13, 

1998) 

IN980002 (FEB. 

13, 

1998) 

IN980005  (FEB. 

13, 

1998) 

IN980006 (FEB. 

13. 

1998) 

WISCONSIN 

VVI980001  (FEB. 

13. 

1998) 

VVI980003  (FEB. 

13, 

1998) 

WI980004  (FEB. 

13, 

1998) 

WI980006  (FEB. 

13, 

1998) 

VVI980008  (FEB. 

13. 

1998) 

VVI980009  (FEB. 

13, 

1998) 

VVI980010  (FEB. 

13. 

1998) 

VVI980012  (FEB. 

13, 

1998) 

VVI980013  (FEB. 

13, 

1998) 

WI980018(FEB. 

13. 

1998) 

VVI980019  (FEB. 

13, 

1998) 

VVI980020  (FEB, 

13, 

1998) 

WI980021  (FEB. 

13, 

1998) 

\VI980024  (FEB. 

13, 

1998) 

\VI980025  (FEB. 

13, 

1998) 

VVI980028  (FEB. 

13. 

1998) 

WI980029 (FEB. 

13, 

1998) 

VVI980031  (FEB. 

13, 

1998) 

WI980034 (FEB. 

13, 

1998) 

Volume  V 

OKLAHOMA 

OK980013  (FEB. 

13, 

1998) 

OK980014  (FEB. 

13, 

1998) 

OK980015(FEB. 

13, 

1998) 

OK980016  (FEB. 

13, 

1998) 

OK980017(FEB. 

13, 

1998) 

OK980018  (FEB. 

13, 

1998) 

OK980028  (FEB. 

13, 

1998) 

OK980034  (FEB. 

13, 

1998) 

OK980035  (FEB. 

13, 

1998) 

OK980036  (FEB. 

13, 

1998) 

OK980037  (FEB. 

13, 

1998) 

OK980038  (FEB. 

13, 

1998) 

OK980043  (FEB. 

13, 

1998) 

Volume  VI 

ALASKA 

AK980001  (FEB. 

13, 

1998) 

AK980003  (FEB. 

13, 

1998) 

AK980010  (FEB. 

13, 

1998) 

IDAHO 

ID980001  (FEB.  13,  : 

1998) 

ID980002 (FEB.  13,  1 

1998) 

OREGON 

OR980001  (FEB. 

13. 

1998) 

OR980017  (FEB.  13,  1998) 
WASHINGTON 

VVA980001  (FEB.  13,  1998) 
VVA980002  (FEB.  13,  1998) 
WA980003  (FEB.  13,  1998) 
WA980007  (FEB.  13,  1998) 
WA980008  (FEB.  13,  1998) 
WA980011  (FEB.  13,  1998) 
WA980023  (FEB.  13,  1998) 

Volume  VII 

CALIFORNIA 

CA980029  (FEB.  13,  1998) 
NEVADA 

NV980001  (FEB.  13,  1998) 

NV980004  (FEB.  13,  1998) 

NV980005  (FEB.  13,  1998) 

NV980007  (FEB.  13,  1998) 

NV980009 (FEB. 13.  1998) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  D.C.  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  This  20th  Day 
of  August,  1998. 
Carl  J.  Poleskey, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  98-22874  Filed  8-27-98;  8:45  am] 

BILLING  CODE  4510-27-M 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL-1-98] 

National  Technical  Systems, 
Application  for  Recognition 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Labor. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
application  of  National  Technical 
Systems  for  recognition  as  an  NRTL 
under  29  CFR  1910.7,  and  presents  the 
Agency's  preliminary  finding. 
DATES:  Comments  submitted  by 
interested  parties  must  be  received  no 
later  than  October  27.  1998. 
ADDRESS:  Send  comments  concerning 
this  notice  to:  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue,  NW, 
Room  N3653,  Washington,  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet,  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program  at  the  above  address,  or 
phone  (202) 219-7056. 
SUPPLEMENTARY  INFORMATION: 

Notice  of  Application 

Notice  is  hereby  given  that  National 
Technical  Systems  (NTS)  has  applied  to 
the  Occupational  Safety  and  Health 
Administration  (OSHA),  pursuant  to  29 
CFR  1910.7,  for  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (NRTL)  for  testing  and 
certification  of  the  equipment  or 
materials,  and  use  of  the  programs  and 
procedures,  listed  below. 

The  address  of  the  laboratory  covered 
by  this  application  is:  National 
Technical  Systems,  533  Main  Street, 
Acton,  Massachusetts  01720. 

Background 

According  to  the  applicant.  National 
Technical  Systems  (NTS)  is 
headquartered  in  Calabasas,  California, 
and  was  established  in  1963.  It  became 
a  public  company  in  1968,  and  it  is 
listed  in  the  NASDAQ  exchange. 
Furthermore,  the  applicant  states  it  is  an 
independent  testing,  engineering, 
research,  and  support  services 
organization,  with  more  than  30  years  of 
product  testing  experience.  NTS  also 
states  it  has  provided  testing  services  to 
the  military/aerospace,  commercial,  and 
power  industry,  and  has  conducted 
qualification  testing  for  the  nuclear 
power  industry  for  more  than  20  years. 


The  engineering  services  that  NTS 
provides  include  design  of 
instrumentation  and  specialized 
hardware,  and  electrical  and  mechanical 
engineering. 

NTS  submitted  an  application  for 
recognition,  dated  September  30,  1994 
(see  Exhibit  2A).  It  separately  submitted 
a  Quality  Manual  (QM),  dated  June  24, 
1997,  and  Quality  Assurance  Procedures 
(QAPs),  dated  December  22,  1997. 
specifically  for  the  activities  it  plans  to 
undertake  as  an  NRTL  (see  Exhibits  2C 
and  2E).  These  two  documents  are 
hereinafter  referred  to  as  "NRTL  QM" 
and  "NRTL  QAPs,"  respectively.  The 
NRTL  QM  replaced  the  Quality  Manual 
submitted  by  NTS  in  the  original 
application.  The  QAPs  were  marked 
confidential  by  the  applicant.  The 
applicant  originally  requested 
recognition  for  a  facility  in  Acton  and 
for  another  facility  in  Boxborough,  both 
in  Massachusetts.  The  applicant  also 
originally  requested  recognition  to  test 
and  certify  to  more  than  90  test 
standards. 

OSHA  performed  an  on-site 
assessment  (review)  of  the  Acton  and 
Boxborough  facilities,  on  Januarv'  23-26, 
1995.  The  review  determined  that  NTS 
did  not  meet  all  the  requirements 
necessary  for  recognition  under  29  CFR 
1910.7,  and  the  applicant  was  so 
informed.  After  OSHA  completed  the 
review,  NTS  eliminated  the  Boxborough 
facility  from  consideration.  In  response 
to  the  findings  of  the  review,  the 
applicant  also  submitted  amendments  to 
OSHA,  dated  April  10,  and  September 
22,  1997  (see  Exhibits  2B  and  2D),  to 
revise  and  reduce  the  number  of  test 
standards  it  sought  to  include  in  its 
scope  of  recognition  to  13.  Also,  NTS 
developed  and  submitted  the  previously 
mentioned  NRTL  QM  and  NRTL  QAPs.' 
In  the  submittal  covering  the  NRTL  QM, 
NTS  also  applied  to  OSHA  for 
recognition  to  use  the  supplemental 
programs  and  procedures  permitted 
under  the  March  9,  1995  Federal 
Register  notice  (60  FR  12980).  During 
the  preparation  of  this  notice,  NTS 
deleted  one  test  standard  since  the 
standards  organization  had  withdrawn 
it.  As  a  result,  the  recognition  request 
covers  12  test  standards.  Finally,  in 
response  to  OSHA's  request  for 
clarification,  dated  March  18, 1998  (see 
Exhibit  2F),  NTS  submitted 
amendments  to  its  NRTL  QAPs  and  to 
its  NRTL  QM,  dated  April  8.  1998  (see 
Exhibit  2G). 

Regarding  the  merits  of  the 
application,  the  applicant  states  that  the 
NRTL  QM  is  the  first  tier  document  that 
will  direct  its  NRTL  activities.  The 
NRTL  QAPs  provide  more  detailed 
policies,  processes,  and  steps  for  those 


activities.  In  addition,  the  on-site  review 
report  references  other  procedures  and 
practices  that  NTS  uses  for  the  parts  of 
its  operations  that  can  be  designated 
"non-NRTL"  activities.  However,  the 
recognition  will  not  apply  to  any  aspect 
of  the  non-NRTL  activities,  except  to 
those  product  testing  or  certification 
procedures  and  practices  that  are 
incorporated  in  the  NRTL  QM  and 
NRTL  QAPs,  and  are  in  conformance 
with  the  requirements  of  29  CFR  1910.7. 

In  summary,  NTS  repre.sents  that  it 
maintains  the  experience,  expertise, 
personnel,  organization,  equipment,  and 
facilities  suitable  for  accreditation  as  an 
OSHA  Nationally  Recognized  Testing 
Laboraton,'.  It  also  contends  that  it  meets 
or  will  meet  the  criteria  of  recognition 
defined  in  29  CFR  1910.7. 

The  four  primary  criteria  for 
recognition  are  presented  below,  along 
with  examples  that  illustrate  how  NTS 
has  met  each  of  these  criteria. 

Capability 

Section  1910.7(b)(1)  states  that  for 
each  specified  item  of  equipment  or 
material  to  be  listed,  labeled  or 
accepted,  the  laboratory,'  must  have  the 
capability  (including  proper  testing 
equipment  and  facilities,  trained  staff, 
uTitten  testing  procedures,  and 
calibration  and  quality  control 
programs)  to  perform  appropriate 
testing. 

The  on-site  review  report  indicates 
that  NTS  has  adequate  space  and 
utilities  to  perform  the  testing  required. 
Security  measures  are  in  place  to  restrict 
or  control  access  to  their  facility.  The 
report  also  indicates  that  all  general  test 
equipment  required  to  perform  testing 
to  the  test  standards  requested  are 
available  in  the  laboratory,  and  that  NTS 
maintains  records  of  repair,  routine 
maintenance,  and  calibrations.  The 
NRTL  QAPs  cover  the  general  processes 
and  practices  NTS  will  use  for  its 
equipment  calibrations,  and  NTS  has 
detailed  procedures  for  the  calibration 
of  specific  items  of  equipment.  The 
application  and  revisions  address 
personnel  qualifications  and  training, 
and  identify  NTS  staff  involved  with 
product  testing,  along  with  a  summary 
of  their  education  and  experience.  Also, 
the  on-site  review  report  indicates  that 
NTS  personnel  have  the  necessar\' 
education,  training,  technical 
knowledge,  and  experience  specified  by 
their  position  descriptions.  In  addition, 
the  review  report  indicates  that  the 
NRTL  QM  and  NRTL  QAPs,  and  NTS' 
Internal  Audit  Program  are  the  primary 
means  of  quality  assurance.  The  review 
report  also  indicates  that  other  aspects 
of  quality  assurance  will  be  the 
individual  test  procedures  and  standard 
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operating  procedures.  The  report  further 
indicates  that  the  engineer  assigned  to 
handle  the  testing  for  a  customer  writes 
a  unique  procedure  for  each  product 
that  NTS  tests  in  its  "non-NRTL" 
activities,  and  that  this  approach  may  be 
used  for  NTS"s  operations  as  an  NRTL. 
However,  such  an  approach  would  not 
meet  the  requirement  in  29  CFR  1910.7 
Cb)(l)  that  the  NRTL's  capability 
includes  "written  test  procedures." 
These  procedures,  like  any  other 
procedure,  are  intended  to  be  a  general 
set  of  instructions  that  can  be  applied  to 
each  test,  and  in  this  case,  steps  and 
methods  that  recur  in  examining  and 
testing  products.  The  applicant 
submitted  samples  of  written  test 
procedures  in  its  original  application 
which  illustrate  how  some  requirements 
of  the  standard  will  be  verified,  but  did 
not  address  all  the  requirements  of  the 
standard  in  all  cases.  NTS  will  need  to 
develop  and/or  identify  test  procedures 
that  will  be  applicable  over  the  broad 
range  of  products  that  it  plans  to  test 
and  certify  as  an  NRTL.  These 
procedures  will  need  to  be  in  place 
when  OSHA  performs  its  first  review  of 
NTS  after  it  has  been  recognized.  The 
report  further  indicates  NTS  has  done 
only  partial  testing  to  portions  of  the 
test  standards,  as  required  for 
compliance  of  nuclear  facility  products 
and  other  testing  programs.  Therefore, 
OSHA  has  not  yet  evaluated  the  testing 
and  reporting  procedures  that  NTS  will 
utilize  for  purposes  of  certifying  to  a 
complete  test  standard,  and  OSHA 
needs  to  investigate  this  aspect  of  NTS 
operations  when  these  procedures  are  in 
use. 

Control  Procedures 

Section  1910.7(b)(2)  requires  that  the 
NRTL  provide  certain  controls  and 
services,  to  the  extent  necessary,  for  the 
particular  equipment  or  material  to  be 
listed,  labeled,  or  accepted.  They 
include  control  procedures  for 
identifying  the  listed  or  labeled 
equipment  or  materials,  inspections  of 
production  runs  at  factories  to  assure 
conformance  with  test  standards,  and 
field  inspections  to  monitor  and  assure 
the  proper  use  of  identifying  marks  or 
labels. 

The  onsite  review  report  indicates 
that  NTS  currently  applies  a  mark  to 
components  used  in  the  nuclear  power 
industry.  The  report  also  mentions  that 
NTS  has  applied  for  a  registered 
certification  mark  that  it  will  use  in  its 
operations  as  an  NRTL.  NTS  will  need 
to  obtain  approval  from  the  U.S.  Patent 
and  Trademark  Office  for  this  mark 
before  it  can  issue  any  certifications  in 
its  capacity  as  an  NRTL.  NTS  has  not 
listed  or  labeled  any  products  under  the 


NRTL  Program.  Therefore,  OSHA  has 
not  evaluated  the  actual  listing  and 
labeling  procedures  NTS  will  use  as  an 
NRTL. 

The  NRTL  QM  and  NRTL  QAPs 
contain  general  descriptions  of  the 
certification  processes  that  NTS  will 
utilize,  along  with  requirements  for  the 
contents  of  the  legal  agreements  and  for 
processes  that  will  define  and  control 
the  way  NTS  implements  its 
certification  schemes.  They  also 
describe  the  process  for  selecting 
products  for  evaluation,  which  may 
include  their  purchasing  a  commercial 
sample.  NTS  also  submitted  a  draft  of  a 
sample  certification  agreement.  For  the 
certification  schemes  that  NTS  proposes 
to  use.  it  will  conduct  follow-up 
inspections  of  products  at  least  once 
every-  three  months.  The  NRTL  QAPs 
also  contain  more  detailed  descriptions 
of  the  processes  to  qualify  and  then 
audit  a  manufacturer.  According  to  the 
on-site  review  report,  NTS  plans  to 
utilize  the  approach  it  currently  uses  for 
its  vendor  surveillance  and  audits  to 
perform  manufacturer  site  inspections. 
The  report  further  indicates  that  while 
the  programs  reviewed  during  the  onsite 
review  were  similar  to  an  NRTL  follow- 
up  program,  NTS  has  just  developed  the 
NRTL  follow-up  program  and  OSHA 
needs  to  investigate  this  new  program 
when  it  is  in  use.  Therefore,  OSHA  has 
been  unable  to  evaluate  the  actual  use 
of  the  follow-up  program. 

Independence 

Section  1910.7(b)(3)  requires  that  the 
NRTL  be  completely  independent  of 
employers  subject  to  the  tested 
equipment  requirements,  and  of  any 
manufacturers  or  vendors  of  equipment 
or  materials  being  tested  for  these 
purposes. 

In  its  original  application,  NTS  states 
that  it  performs  all  testing  and 
certification  activities  independently  of 
all  NTS  clients,  and  that  no  clients  have 
any  significant  ownership  position  in 
NTS,  or  any  influence  on  NTS  activities. 
The  application  further  states  that  NTS 
employees  are  not  under  the  influence 
or  control  of  manufacturers  or  suppliers, 
and  that  NTS  is  not  under  the  influence 
of  any  manufacturer  or  producer  of 
hardware  items.  NTS  also  submitted  a 
detailed  listing  of  "beneficial  owners" 
of  5%  or  more  of  NTS  common  stock. 

NTS  could  conceivably  perform  the 
design  and  engineering  services 
previously  mentioned  for  manufacturers 
or  vendors  of  the  products  covered 
within  the  scope  of  the  test  standards 
for  which  OSHA  has  recognized  NTS. 
Financial  considerations  could  give 
these  outside  parties  significant 
influence  on  the  results  of  the  NTS 


testing  and  certification  activities.  For 
example,  assume  that  NTS  sells  design 
ser\'ices  for  products  to  a  manufacturer, 
and  certifies  the  same  or  different 
products  for  that  manufacturer.  Such  a 
relationship  would  violate  the 
requirement  for  complete  independence 
of  an  NRTL. 

Since  NTS  is  a  public  company,  it  is 
also  conceivable  that  manufacturers  or 
vendors  could  acquire  ownership  of 
NTS.  If  such  an  acquisition  were  to 
control  or  influence  NTS  in  its  testing 
and  certification  activities,  it  would  no 
longer  be  "completely  independent" 
with  respect  to  those  manufacturers  or 
vendors  of  the  products  covered  within 
the  recognized  scope  of  NTS. 

Creditable  Reports/Complaint  Handling 

Section  1910.7(b)(4)  provides  that  an 
NRTL  must  maintain  effective 
procedures  for  producing  credible 
findings  and  reports  that  are  objective 
and  without  bias,  as  well  as  for  handling 
complaints  and  disputes  under  a  fair 
and  reasonable  system. 

The  NRTL  QAPs  contain  the  steps 
that  the  laboratory  will  use  to  set  up  and 
inspect  test  apparatus,  and  record  test 
data.  Regarding  the  handling  of 
complaints  and  disputes,  the  NRTL 
QAPs  describes  some  of  the  process 
steps  to  handle  a  complaint  either  from 
a  manufacturer  or  user  of  the  products 
NTS  certifies. 

Standards 

NTS  seeks  recognition  for  testing  and 
certification  of  products  to  determine 
compliance  with  the  following  twelve 
(12)  test  standards,  and  OSHA  has 
determined  the  standards  are 
"appropriate,"  within  the  meaning  of  29 
CFR  1910.7(c): 

ANSI/UL  465  Central  Cooling  Air 

Conditioners 
ANSI/UL  484  Room  Air  Conditioners 
ANSI/UL  489  Molded-Case  Circuit  Breakers 

and  Circuit-Breaker  Enclosures 
ANSI/UL  499  Electric  Heating  Appliances 
ANSI/UL  1012  Power  Supplies 
ANSI/UL  1459  Telephone  Equipment 
ANSI/UL  1778  Uninterruptible  Power 

Supply 
UL  1863  Communication  Circuit  Accessories 
ANSI/UL  1950  Information  Technology 

Equipment  Including  Electrical  Business 

Equipment 
UL  2601-1  Medical  Electrical  Equipment, 

Part  1:  General  Requirements  for  Safety 
UL  3101-1  Electrical  Equipment  for 

Laboratory  Use;  Part  1:  General 

Requirements 
UL  3111-1  Electrical  Measuring  and  Test 

Equipment,  Part  1;  General 

Programs  and  Procedures 

As  previously  mentioned,  National 
Technical  Systems  has  applied  for  all 
nine  programs  and  procedures,  based 
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upon  the  criteria  detailed  in  OSHA's 
March  9,  1995  Federal  Register  notice 
(60  FR  12980,  3/9/95).  These  programs 
and  procedures  (collectively,  programs) 
may  be  used  by  an  NRTL  to  control  and 
audit,  but  not  actually  to  generate,  the 
data  relied  upon  for  product 
certification.  An  applicant,  when 
recognized  as  an  NRTL,  is  automatically 
accredited  for  the  first,  or  basic, 
program,  which  requires  that  all  product 
testing  and  evaluation  be  performed  in- 
house  by  the  NRTL  that  will  certify  the 
product. 

Based  on  the  recommendation  of  the 
staff  of  the  NRTL  Program,  the  programs 
that  OSHA  proposes  to  recognize  for 
NTS  are  limited  to  the  following: 

1.  Program  4:  Acceptance  of 
witnessed  testing  data. 

2.  Program  8:  Acceptance  of  product 
evaluations  from  organizations  that 
function  as  part  of  the  International 
Electrotechnical  Commission 
Certification  Body  (lEC-CB)  Scheme. 

3.  Program  9:  Acceptance  of  services 
other  than  testing  or  evaluation 
performed  by  subcontractors  or  agents. 

The  on-site  review  report  indicates 
that  NTS  appears  to  meet  the 
requirements  for  use  of  the  above 
programs  and  procedures.  At  this  time, 
OSHA  does  not  intend  to  approve  the 
other  programs  that  NTS  requested.  NTS 
must  have  documented  procedures  and 
practices  in  place  providing  much 
greater  detail,  before  OSHA  can  approve 
the  use  of  the  remaining  programs.  The 
NRTL  QAPs  that  are  applicable  to  these 
programs  are,  in  many  cases,  minimal  in 
nature,  some  of  which  just  restate  the 
criteria  in  the  March  9, 1995  notice  that 
must  be  met.  As  such,  they  constitute 
more  policies  than  procedures.  In 
addition,  NTS  neetds  to  develop  certain 
experience  to  obtain  approval  of  the 
programs  involving  use  of 
manufacturers  to  perform  tests  or 
evaluations  (Programs  5,  6,  and  7). 

The  March  9  notice  specifies  the  need 
for  a  confidence-building  period  with 
the  manufacturer  that  can  only  result 
after  NTS  has  gained  experience  as  an 
NRTL  in  certifying  products  for  those 
manufacturers.  An  additional 
consideration  is  that  NTS  does  not  have 
experience  in  testing  and  certification  to 
a  complete  standard,  and  may  have  less 
opportunity  to  develop  the  required 
experience  if  it  uses  others  to  do  these 
activities.  This  experience  is  essential 
for  its  continued  recognition  as  an 
NRTL.  Finally,  OSHA  will  need  to 
review  the  actual  implementation  of 
certain  key  aspects  of  NTS'  operations 
as  an  NRTL,  which,  as  already  noted, 
were  not  formally  evaluated  since  they 
were  not  yet  in  place  at  the  time  OSHA 
performed  its  on-site  review  of  NTS. 


Conditions 

As  described  above,  OSHA  has 
concerns  about  NTS  because  it  has  not 
had  the  opportunity  to  evaluate  the 
actual  testing  and  reporting  procedures, 
and  use  of  the  follow-up  program,  since 
these  have  not  yet  been  implemented. 
OSHA  has  also  identified  issues  related 
to  the  ownership  and  commercial 
relationships  that  could  affect  the 
independence  of  NTS.  Unless  NTS 
meets  certain  conditions  imposed  by 
OSHA,  it  could  not  be  recognized  as  an 
NRTL  under  29  CFR  1910.7.  Also,  the 
proposed  NTS  approach  of  developing  a 
unique  test  procedure  for  each  test 
makes  it  difficult  for  OSHA  to  evaluate 
its  testing  capabilities.  OSHA  will 
therefore  need  to  evaluate  NTS  when  it 
implements  the  detailed  procedures  and 
practices  it  plans  to  use  to  test  and 
certify  products  as  an  NRTL,  and  will 
conditionally  recognize  NTS  subject  to 
a  later  assessment  of  the  process  once  it 
is  in  place. 

Many  of  these  procedures  and 
practices  will  be  new  to  NTS.  Those  that 
exist  or  are  incorporated  in  the  NRTL 
QAPs  may  need  to  be  supplemented  by 
more  detailed  specific  instructions  on 
the  many  activities  involved  in  testing 
and  certifying  products  to  a  complete 
test  standard. 

This  approach  is  consistent  with 
OSHA's  past  recognition  of  other 
organizations  as  NRTLs  who,  like  NTS, 
were  mainly  experienced  in  testing 
products  to  specific  customer  or  partial 
test  standard  requirements.  OSHA 
indicated  in  the  Federal  Register  notice 
for  those  recognitions  that  the 
procedures  to  be  used  were  new  to  the 
organization  (for  example,  see  56  FR 
28581,  6/21/91;  and  58  FR  15511,  3/23/ 
93).  OSHA  will  require  NTS  to  take 
steps  to  correct  any  deficiencies  that 
OSHA  may  find  during  its  initial  follow- 
up. review.  If  deficiencies  are  not 
corrected,  then  OSHA  will  commence 
its  process  to  revoke  the  recognition  of 
the  NRTL. 

Regarding  independence,  NTS  has  or 
could  potentially  have  relationships  that 
eliminate  its  complete  independence, 
and  OSHA  intends  to  impose  conditions 
to  assure  this  will  not  occur.  Such 
relationships  may  be  the  normal  result 
of  the  NTS  ownership  structure,  and  its 
financial  and  commercial  transactions. 
However,  as  an  NRTL,  those 
relationships  could  adversely  influence 
the  results  of  its  testing  and  certification 
processes,  such  that  NTS  may  no  longer 
be,  intentionally  or  not,  impartial  and 
objective.  As  a  result,  NTS  would  no 
longer  be  completely  independent, 
which  is  a  requirement  fundamental  to 
assuring  that  the  products  tested  and 


certified  are  safe  for  use  by  workers  and 
employers. 

Therefore,  OSHA  intends  to  impose 
the  following  conditions  in  the  final 
notice  to  officially  recognize  NTS  as  an 
NRTL.  These  conditions  apply  solely  to 
its  operations  as  an  NRTL.  and  will  be 
in  addition  to  all  other  conditions  that 
OSHA  normally  imposes  in  its 
recognition  of  an  organization  as  an 
NRTL. 

1.  Within  30  days  of  certifying  its  first 
products  under  the  NRTL  Program.  NTS 
will  notify-  the  OSHA  NRTL  Program 
Director  so  that  OSHA  may  review  NTS' 
adoption  and  implementation  of  its 
NRTL  Quality  Manual.  NRTL  Quality 
Assurance  Procedures,  and  other 
procedures  from  other  NTS  Program 
areas  for  use  in  the  NRTL  Program. 

2.  NTS  shall  not  test  and  certif\' 
products  for  a  client  to  whom  it 
primarily  sells  design  or  similar 
services. 

3.  NTS  shall  not  test  and  certif>' 
products  for  a  client  if  an  owner  of  NTS 
also  owns  more  than  two  percent  of  that 
client's  stock. 

Preliminary  Finding 

National  Technical  Systems  has 
addressed  the  criteria  that  must  be  met 
for  recognition  as  an  NRTL,  as 
summarized  above.  In  addition,  the 
OSHA  staff  has  performed  an  on-site 
review  of  NTS'  Acton  facility  and 
investigated  the  processes,  procedures, 
practices,  and  general  operations  used 
by  the  laboratory.  Discrepancies  noted 
by  the  review  team  during  the  on-site 
review  were  addressed  by  NTS 
following  the  on-site  evaluation,  as 
detailed  above,  and  are  included  in  the 
on-site  review  report  (see  Exhibit  3). 

Following  a  review  of  the  application 
file  and  the  on-site  review  report,  the 
NRTL  Program  staff  has  concluded  that 
the  applicant  be  granted  recognition  as 
a  Nationally  Recognized  Testing 
Laboratory  for  the  Acton,  Massachusetts 
facility,  subject  to  the  conditions 
described  above.  The  staff  therefore 
recommended  to  the  Assistant  Secretary' 
that  the  application  be  preliminarily 
approved. 

Based  upon  the  recommendation  of 
the  staff,  the  Assistant  Secretary  hereby 
makes  a  preliminary  finding  that 
National  Technical  Systems'  Acton. 
Massachusetts  facility  can  meet  the 
recognition  requirements,  as  prescribed 
by  29  CFR  1910.7,  for  the  12  standards 
and  the  3  programs  noted  above  with 
the  conditions  to  be  applied  as  noted. 

All  interested  members  of  the  public 
are  invited  to  supply  detailed  reasons 
and  evidence  as  to  whether  National 
Technical  Systems  has  met  the 
requirements  of  29  CFR  1910.7  for 
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recognition  as  a  Nationally  Recognized 
Testing  Laboratory.  Pertinent  written 
documents  and  exhibits  must  be 
received  no  later  than  the  last  date  for 
comments  (see  DATES  above),  and 
submitted  to  the  address  provided  above 
(see  ADDRESS).  Copies  of  the  NTS 
application,  amendments  and 
supplements  to  the  application,  the  on- 
site  review  report,  and  all  submitted 
comments,  as  received,  are  available  for 
inspection  and  duplication  (under 
Docket  No.  NRTL-1-98)  at  the  Docket 
Office,  Room  N2625.  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  at  the  above 
address. 

The  Assistant  Secretary's  final 
decision  on  whether  the  applicant 
(NTS)  satisfies  the  requirements  for 
recognition  as  an  NRTL  will  be  made  on 
the  basis  of  the  entire  record  including 
the  public  submissions  and  any  further 
proceedings  that  the  Assistant  Secretary 
may  consider  appropriate  in  accordance 
with  29  CFR  Section  1910.7,  and 
Appendix  A  to  that  section. 

Signed  at  Washington.  D.C.  this  18th  day 
of  August,  1998. 
Charles  N.  Jefifress, 
Assistant  Secretary. 
[FR  Doc.  98-23250  Filed  8-27-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Doclcet  No.  NRTL-2-98] 

NSF  International,  Application  for 
Recognition 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
application  of  NSF  International  for 
recognition  as  an  NRTL  under  29  CFR 
1910.7,  and  presents  the  Agency's 
preliminary  finding. 
DATES:  Comments  submitted  by 
interested  parties  must  be  received  no 
later  than  October  27.  1998. 

ADDRESS:  Send  comments  concerning 
this  notice  to:  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program,  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor.  200  Constitution  Avenue.  NW, 
Room  N3653,  Washington.  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet.  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program  at  the  above  address,  or 
phone  (202) 219-7056. 


SUPPLEMENTARY  INFORMATION: 
Notice  of  Application 

Notice  is  hereby  given  that  NSF 
International  (NSF)  has  applied  to  the 
Occupational  Safety  and  Health 
Administration  (OSHA),  pursuant  to  29 
CFR  1910.7,  for  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (NRTL).  The  application 
covers  testing  and  certification  of  the 
equipment  or  materials,  and  use  of  the 
programs  and  procedures,  listed  below. 

The  address  of  the  laboratory  covered 
by  this  application  is:  NSF 
International.  3475  Plymouth  Road,  Ann 
Arbor,  Michigan  48105. 

Background 

According  to  the  applicant,  NSF 
International  (NSF)  is  headquartered  in 
Ann  Arbor,  Michigan,  and  was 
incorporated  in  that  state  in  1990.  The 
applicant  also  states  it  has  been  a  not- 
for-profit  developer  of  test  standards 
and  a  third  party  certifier  for  more  than 
fifty  years.  The  Bylaws  of  NSF  state  that 
it  "shall  be  operated  exclusively  for 
charitable,  educational,  and  scientific 
purposes  and  for  the  purpose  of  testing 
for  public  safety  *   *   *  as  a  nonprofit 
corporation."  The  Bylaws  and  other 
documentation  submitted  by  NSF 
indicate  that  NSF  develops  "third-party 
consensus  standards"  covering  the  areas 
of  safety,  health,  sanitation,  and 
environment.  The  application  further 
documents  that  NSF  currently  engages 
in  conformity  assessment  activities 
connected  with  several  certification 
programs  that  it  operates  in  those  areas. 

NSF  submitted  an  application  for 
recognition,  dated  July  6,  1997  (see 
Exhibit  2A),  and  later  submitted  three 
amendments.  On  July  29,  1997,  NSF 
amended  its  application  to  add  two 
additional  test  standards  to  the 
proposed  scope  of  recognition  (see 
Exhibit  2B).  On  December  9  and  16, 
1997.  NSF  amended  it  application  to 
request  additional  programs  and 
procedures,  and  to  replace  one  test 
standard  it  previously  requested  (see 
Exhibits  2C  and  2D). 

The  applicant  submitted  a  number  of 
documents  in  support  of  its  application. 
These  documents  include  its  Corporate 
Quality  Assurance  Manual  (CQAM)  and 
its  Laboratories  Quality  Assurance 
Manual  (LQAM).  The  CQAM  describes 
the  overall  quality  system  used  at  NSF, 
and  includes  an  explanation  and 
reference  to  the  Standard  Operating 
Procedures  (SOPs).  which  "detail  the 
actions  necessary  to  accomplish  a 
particular  task."  The  LQAM  provides 
detailed  policies,  processes,  and  steps 
for  the  activities  performed  by  NSF's 
laboratories.  The  LQAM  also  references 


the  more  specific  SOPs.  The  CQAM  and 
LQAM  provide  part  of  the  overall 
framework  that  will  govern  many  of  the 
activities  NSF  would  have  to  perform  as 
an  NRTL.  NSF  also  submitted  an 
example  of  an  application  and  contract 
for  its  certification  services,  and  the 
detailed  Certification  Policies  that  form 
part  of  this  contract  (see  Exhibit  2E). 
These  items  are  applicable  to  all 
products  certified  by  NSF.  and  will  be 
applicable  to  the  certification  of 
products  for  electrical  safety. 

In  summary.  NSF  represents  that  it 
maintains  the  experience,  expertise, 
personnel,  organization,  equipment,  and 
facilities  suitable  for  accreditation  as  an 
OSHA  Nationally  Recognized  Testing 
Laboratory.  It  also  contends  that  it  meets 
or  will  meet  the  criteria  of  recognition 
defined  in  29  CFR  1910.7. 

The  four  primary  criteria  for 
recognition  are  presented  below,  along 
with  examples  that  illustrate  how  NSF 
has  met  each  of  these  criteria. 

Capability 

Section  1910.7(b)(1)  states  that  for 
each  specified  item  of  equipment  or 
material  to  be  listed,  labeled  or 
accepted,  the  laboratory  must  have  the 
capability  (including  proper  testing 
equipment  and  facilities,  trained  staff, 
written  testing  procedures,  and 
calibration  and  quality  control 
programs)  to  perform  appropriate 
testing. 

The  LQAM  provides  overall 
descriptions  of  NSF's  laboratories,  and 
details  facilities  and  equipment 
available  in  each  of  these  laboratories. 
The  applicant  contends  it  has  security 
measures  in  place  to  restrict  or  control 
access  to  its  facility,  to  sections  within 
its  facility,  and  to  confidential 
information.  The  LQAM  contains  a 
listing  or  references  to  listings  of 
equipment  available  for  each  laboratory. 
It  also  addresses  the  maintenance 
program  for  equipment,  the  calibration 
procedures  and  frequency,  and  the  types 
of  records  maintained  for  or  supportive 
of  many  laboratory  activities.  NSF 
addresses  testing,  sample  handling, 
sampling,  and  test  methods  in  its  CQAM 
or  its  LQAM.  It  also  has  documented  the 
specific  equipment  it  plans  to  use  for 
testing  to  the  standards  it  has  requested 
for  recognition. 

In  adoition,  NSF  has  submitted  for 
OSHA  review  samples  of  the  test 
procedures  and  evaluation  it  plans  to 
use.  However,  the  test  standard 
information  NSF  has  submitted 
indicates  that  many  test  procedures  it 
plans  to  use  are  not  yet  in  place.  As  a 
result,  OSHA  has  not  performed  an 
actual  evaluation  of  the  specific  testing, 
evaluation  and  reporting  methods  that 
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NSF  will  utilize  in  certifying  to  any  of 
the  requested  test  standards.  Therefore. 
OSHA  still  needs  to  investigate  how 
these  methods  will  work  when  they  are 
implemented. 

The  CQAM  and  LQAM  cover 
personnel  qualifications  and  training; 
other  materials  identify  NSF  staff  that 
will  be  involved  with  the  NRTL 
operations,  along  with  a  summary  of 
their  education  and  experience.  OSHA's 
on-site  review  report  indicates  that  NSF 
has  sufficient  personnel  with  education, 
training,  technical  knowledge,  and 
experience  to  undertake  the  functions 
needed  as  an  NRTL,  and  that  NSF 
quality  control,  partially  embodied  in 
the  CQAM  and  LQAM,  is  adequate. 

Control  Procedures 

Section  1910.7(b)(2)  requires  that  the 
NRTL  provide  certain  controls  and 
services,  to  the  extent  necessary,  for  the 
particular  equipment  or  material  to  be 
listed,  labeled,  or  accepted.  They 
include  control  procedures  for 
identifying  the  listed  or  labeled 
equipment  or  materials,  inspections  of 
production  runs  at  factories  to  assure 
conformance  with  test  standards,  and 
field  inspections  to  monitor  and  assure 
the  proper  use  of  identifying  marks  or 
labels. 

The  CQAM  addresses  the  conformity 
assessment  operations  of  NSF,  including 
the  steps  involved  in  the  listing  and 
certification  of  products.  NSF  has 
submitted  documentation  showing  it 
has  a  registered  certification  mark.  In 
addition,  the  NSF's  certification  policies 
provide  further  details  regarding  the 
authorization  of  certifications,  and 
audits  of  facilities.  The  audits  apply  to 
both  the  initial  assessment  or  evaluation 
and  the  follow-up  inspection  of 
manufacturers'  facilities.  Further  details 
are  provided  regarding  the  procedures 
for  authorizing  the  use  of  the  NSF  mark, 
and  the  listings  that  NSF  issues  or 
revises  in  connection  with  its  current 
certification  programs.  The  on-site 
review  report  indicates  that  follow-up 
inspections  will  be  performed  by  NSF 
four  times  a  year.  The  certification 
policies,  and  corresponding  detailed 
procedures,  contain  many  elements  that 
NSF  will  adapt  for  use  in  its  NRTL 
operations.  NSF  has  not  yet  certified  or 
listed  any  products  for  which  it  requests 
recognition,  and  the  follow-up 
inspection  program  it  will  use  as  an 
NRTL  is  a  new  program  for  NSF. 
Therefore,  OSHA  will  need  to  evaluate 
this  new  program,  and  the  actual 
certification  and  listing  procedures 
when  NSF  uses  them  for  its  NRTL 
operations. 


Independence 

Section  1910.7(b)(3)  requires  that  the 
NRTL  be  completely  independent  of 
employers  subject  to  the  tested 
equipment  requirements,  and  of  any 
manufacturers  or  vendors  of  equipment 
or  materials  being  tested  for  these 
purposes. 

As  previously  mentioned,  NSF's 
Bylaws  indicate  it  is  a  "nonprofit 
corporation."  The  Bylaws  also  indicate 
NSF  is  a  "nonstock,  directorship  basis" 
corporation  and  that  "the  Board  of 
Directors  shall  establish  policies  and 
oversee  management  of  the 
Corporation,"  and  "elect  Directors  (and) 
*   *   *  officers."  In  addition,  the 
"Conflicts  of  Interest"  section  of  the 
Bylaws  contains  self-disclosure  and 
disqualification  requirements  for 
directors  and  officers  in  matters 
involving  contracts  and  transactions  in 
which  they  are  "interested." 

Creditable  Reports/Complaint  Handling 

Section  1910.7(b)(4)  provides  that  an 
NRTL  must  maintain  effective 
procedures  for  producing  credible 
findings  and  reports  that  are  objective 
and  without  bias,  as  well  as  for  handling 
complaints  and  disputes  under  a  fair 
and  reasonable  system. 

The  LQAM  references  the  test  data 
sheets  and  other  documents  used  to 
record  test  data,  and  indicates  that 
results  from  tests  are  recorded  in  an 
information  management  system.  The 
information  in  this  system  is  then  used 
to  generate  preliminary  test  reports  that 
are  reviewed  emd  checked  prior  to  being 
finalized.  Specific  referenced 
procedures  are  used  for  the  direct 
measurement  of  data,  and  for  the  review 
and  authorization  of  preliminary  and 
final  test  reports.  As  for  the  handling  of 
complaints  and  disputes,  the  CQAM 
and  LQAM  describe  aspects  of  the  NSF 
customer  feedback  systems,  and  contain 
references  to  the  specific  procedures 
that  apply.  In  addition,  the  certification 
pohcies  specifically  address  customer 
complaints,  which  could  apply  either  to 
a  user  or  a  manufacturer  of  the  products 
NSF  certifies. 

Standards 

NSF  seeks  recognition  for  testing  and 
certification  of  products  to  determine 
compliance  with  the  following  three  (3) 
test  standards,  and  OSHA  has 
determined  the  standards  are 
"appropriate,"  within  the  meaning  of  29 
CFR  1910.7(c): 
ANSI/UL  197  Commercial  Electric 

Cooking  Appliances 
ANSI/UL  471  Commercial  Refrigerators 

and  Freezers 
ANSI/UL  921  Commercial  Electric 

Dishwashers 


Programs  and  Procedures 

NSF  has  applied  for  three  (3) 
supplemental  programs  and  procedures, 
based  upon  the  criteria  detailed  in  the 
March  9.  1995  Federal  Register  notice 
(60  FR  12980.  3/9/95).  This  notice  lists 
nine  (9)  programs  and  procedures 
(collectively,  programs)  that  may  be 
used  by  an  NRTL  to  control  and  audit, 
but  not  actually  to  generate,  the  data 
relied  upon  for  product  certification.  An 
applicant,  when  recognized  as  an  NRTL, 
is  automatically  accredited  for  the  first, 
or  basic,  program,  which  requires  that 
all  product  testing  and  evaluation  be 
performed  in-house  by  the  NRTL  that 
will  certify  the  product.  The  on-site 
review  report  indicates  that  NSF 
appears  to  meet  the  requirements  for  use 
of  the  following  supplemental  programs 
and  procedures,  for  which  it  has 
applied: 

1.  Program  4:  Acceptance  of 
witnessed  testing  data. 

2.  Program  8:  Acceptance  of  product 
evaluations  from  organizations  that 
function  as  part  of  the  International 
Electrotechnical  Commission 
Certification  Body  (lEC-CB)  Scheme. 

3.  Program  9:  Acceptance  of  services 
other  than  testing  or  evaluation 
performed  by  subcontractors  or  agents. 

Conditions 

As  described  above,  OSHA  has 
concerns  about  NSF  because  it  has  not 
had  the  opportunity  to  evaluate  the 
actual  testing  and  reporting  procedures, 
and  use  of  the  follow-up  program,  since 
these  have  not  yet  been  implemented. 
Therefore,  OSHA  intends  to  impose  the 
following  condition  in  the  final  notice 
to  officially  recognize  NSF  as  an  NRTL. 
This  condition  applies  solely  to  its 
operations  as  an  NRTL  and  will  be  in 
addition  to  all  other  conditions  that 
OSHA  normally  imposes  in  its 
recognition  of  an  organization  as  an 
NRTL. 

Within  30  days  of  certifying  its  first 
products  under  the  NRTL  Program,  NSF 
will  notify  the  OSHA  NRTL  Program 
Director  so  that  OSHA  may  review 
NSF's  implementation  of  procedures  for 
testing  and  follow-up  inspections  of 
products  covered  within  the  scope  of 
the  above-listed  test  standards. 

Preliminary  Finding 

NSF  International  has  addressed  the 
criteria  that  must  be  met  for  recognition 
as  an  NRTL,  as  summarized  above.  In 
addition,  the  OSHA  has  performed  an 
on-site  review  of  NSF's  Ann  Arbor, 
Michigan  facility,  on  December  2-5, 
1997,  and  investigated  the  processes, 
procedures,  practices,  and  general 
operations  used  by  the  laboratory. 
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Discrepancies  noted  by  the  review  team 
during  the  on-site  review  were 
addressed  by  NSF  following  the  on-site 
evaluation  and  are  included  in  the  on- 
site  review  report  (see  Exhibit  3). 

Following  a  review  of  the  application 
file  and  the  on-site  review  report,  the 
NRTL  Program  staff  has  concluded  that 
the  applicant  can  be  granted  recognition 
as  a  Nationally  Recognized  Testing 
Laboratory'  for  the  Ann  Arbor,  Michigan 
facility,  subject  to  the  condition 
described  above.  The  staff  therefore 
recommended  to  the  Assistant  Secretary 
that  the  application  be  preliminarily 
approved. 

Based  upon  the  recommendation  of 
the  staff,  the  Assistant  Secretary  has 
made  a  preliminary  finding  that  NSF 
International  Ann  Arbor,  Michigan 
facility  can  meet  the  recognition 
requirements,  as  prescribed  by  29  CFR 
1910.7,  for  the  3  standards  and  the  3 
programs  described  above  with  the 
condition  to  be  applied  as  noted. 

All  interested  members  of  the  public 
are  invited  to  supply  detailed  reasons 
and  evidence  as  to  whether  NSF 
International  has  met  the  requirements 
of  29  CFR  1910.7  for  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory.  Pertinent  written  documents 
and  exhibits  must  be  received  no  later 
than  the  last  date  for  comments  (see 
DATES  above),  and  submitted  to  the 
address  provided  above  (see  ADDRESS). 
Copies  of  the  NSF  appHcation. 
amendments  to  the  application  and 
supporting  documentation,  the  on-site 
review  report,  and  all  submitted 
comments,  as  received,  are  available  for 
inspection  and  duplication  (under 
Docket  No.  NRTL-2-98)  at  the  Docket 
Office.  Room  N2625,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  at  the  above 
address. 

The  Assistant  Secretary's  final 
decision  on  whether  the  applicant  (NSF) 
satisfies  the  requirements  for 
recognition  as  an  NRTL  will  be  made  on 
the  basis  of  the  entire  record  including 
the  public  submissions  and  any  further 
proceedings  that  the  Assistant  Secretary 
may  consider  appropriate  in  accordance 
with  29  CFR  Section  1910.7,  and 
Appendix  A  to  that  section. 

Signed  at  Washington,  D.C.  this  18th  day 
of  August,  1998 
Charles  N.  Jeffress, 
Assistant  Secretary. 

|FR  Doc.  98-23251  Filed  8-27-98;  8:45  ami 
BILUNO  CODE  4510-2»-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL-2-90] 

SGS  U.  S.  Testing  Company  Inc., 
Renewal  &  Expansion  of  Recognition 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
Agency's  final  decision  on  the 
applications  of  SGS  U.S.  Testing 
Company  Inc.,  under  29  CFR  1910.7,  for 
renewal  of  its  recognition  as  an  NRTL. 
and  for  an  expansion  of  its  recognition 
to  include  an  additional  site  and  to  use 
additional  programs  and  procedures. 
When  initially  recognized,  the 
organization  was  called  U.S.  Testing 
Company.  Inc..  California  Division,  and 
this  notice  formally  reflects  the  name 
change  to  SGS  U.S.  Testing  Company 
Inc. 

EFFECTIVE  DATE:  This  recognition  will 
become  effective  on  August  28,  1998 
and  will  be  valid  until  August  28,  2003. 
unless  terminated  or  modified  prior  to 
that  date,  in  accordance  with  29  CFR 
1910.7. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet,  NRTL  Program,  Office 
of  Technical  Programs  and  Coordination 
Activities.  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue,  NW. 
Room  N3653.  Washington,  D.C.  20210, 
or  phone  (202) 219-7056. 
SUPPLEMENTARY  INFORMATION: 

Notice  of  Final  Decision 

Notice  is  hereby  given  that  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  has  renewed 
and  expanded  the  recognition  of  SGS 
U.S.  Testing  Company  Inc.  (SGS),  as  a 
Nationally  Recognized  Testing 
Laboratory  (NRTL).  pursuant  to  29  CFR 
1910.7.  When  first  recognized  as  an 
NRTL.  the  organization's  name  was  U.S. 
Testing  Company,  Inc..  California 
Division.  SGS  informed  OSHA  of  the 
change  in  name  (see  Exhibit  7B).  and 
this  notice  reflects  that  change. 

Regarding  the  renewal.  SGS  received 
its  recognition  as  an  NRTL  on  March  23. 
1993  (see  58  FR  15509).  for  a  period  of 
five  years  ending  March  23.  1998. 
Appendix  A  to  29  CFR  1910.7  stipulates 
that  the  period  of  recognition  of  an 
NRTL  is  five  years  and  that  an  NRTL 
may  renew  its  recognition  by  applying 
not  less  than  nine  months,  nor  more 
than  one  year,  before  the  expiration  date 
of  its  current  recognition.  SGS  applied 


for  a  renewal  of  its  recognition  on 
March  23,  1997  (see  Exhibit  7C),  within 
the  time  allotted,  and  retained  its 
recognition  pending  OSHA's  final 
decision  in  this  renewal  process. 
Regarding  the  expansions,  SGS 
requested  recognition  to  use  additional 
programs  and  procedures,  and  for  the 
recognition  of  its  facility  (site)  in 
Fairfield.  New  Jersey,  which  will 
become  the  headquarters  of  its  NRTL 
operations  (see  Exhibits  7D-7F).  The 
recognition  of  this  site  covers  testing 
and  certification  to  the  test  standards 
listed  below  in  the  section  titled 
"Expansion  of  Recognition — Additional 
Facility."  and  use  of  the  additional 
programs  and  procedures,  also  listed 
below. 

The  notice  of  the  applications  for 
renewal  and  expansion  of  recognition 
was  published  in  the  Federal  Register 
(see  63  FR  27598,  5/19/98).  The  notice 
included  a  preliminary  finding  that  SGS 
could  meet  the  requirements  in  29  CFR 
1910.7  for  renewal  and  expansion  of  its 
recognition,  subject  to  certain 
conditions,  and  invited  public  comment 
on  the  applications  by  July  20,  1998. 
Two  comments  were  received  in 
response  to  the  notice  that  favored  SGS' 
pending  expansion  (see  Exhibits  9-1 
and  9-2).  The  previous  application  of 
SGS,  pursuant  to  29  CFR  1910.7, 
covered  its  recognition  as  an  NRTL  (56 
FR  10045.  3/23/92),  which  OSHA 
granted  on  the  date  noted  above. 

Copies  of  all  documents  (Docket  No. 
NRTL-2-90)  are  available  for  inspection 
and  duplication  at  the  Docket  Office. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW. 
Room  N2625.  Washington.  D.C.  20210. 

The  address  of  the  SGS  site  for  the 
renewal  of  recognition  is:  SGS  U.S. 
Testing  Company  Inc.,  555  Telegraph 
Road.  Los  Angeles,  California  90040. 
The  address  of  the  additional  site  for 
which  SGS  is  recognized  is:  SGS  U.S. 
Testing  Company  Inc..  291  Fairfield 
Avenue,  Fairfield,  New  Jersey  07004. 

Final  Decision  and  Order 

Based  upon  a  preponderance  of  the 
evidence,  the  OSHA  staff  findings  and 
recommendations,  and  the  on-site 
review  report,  dated  February  27,  1998 
(see  Exhibit  8),  OSHA  finds  that  SGS 
has  met  the  requirements  of  29  CFR 
1910.7  for  the  renewal  of  recognition  of 
its  Los  Angeles,  California  site  for 
testing  and  certification  to  the  16  test 
standards  listed  under  "Renewal  of 
Recognition"  below.  OSHA  also  finds 
that  SGS  has  met  the  requirements  of  29 
CFR  1910.7  for  expansion  of  its 
recognition  to  include  the  Fairfield. 
New  Jersey  site,  and  the  2  additional 
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programs  and  procedures  listed  below, 
all  subject  to  certain  conditions. 
Pursuant  to  the  authority  in  29  CFR 
1910.7,  the  recognition  of  SGS  is  hereby 
renewed  and  expanded,  subject  to  those 
conditions.  This  recognition  is  limited 
to  equipment  or  materials  that,  under  29 
CFR  Part  1910,  require  testing,  listing, 
labeling,  approval,  acceptance,  or 
certification,  by  a  Nationally  Recognized 
Testing  Laboratory.  The  recognition  is 
further  limited  to  equipment  or 
materials  that  will  be  used  in 
environments  under  OSHA's 
jurisdiction. 

Renewal  of  NRTL  Recognition 

The  recognition  of  the  SGS  Los 
Angeles,  California  site  is  renewed  for 
testing  and  certification  of  equipment 
included  within  the  scope  of  the 
following  16  test  standards,  which 
OSHA  has  determined  are  appropriate 
within  the  meaning  of  29  CFR  1910.7(c): 
ANSI/UL  1  Flexible  Metal  Conduit 
ANSI/UL  3  Flexible  Nonmetallic  Tubing 

for  Electric  Wiring 
ANSI/UL  250  Household  Refrigerators 

and  Freezers 
ANSI/UL  514A  Metallic  Outlet  Boxes, 

Electrical 
UL  544  Electric  Medical  and  Dental 

Equipment 
ANSI/UL  632  Electrically  Actuated 

Transmitters 
ANSI/UL  751  Vending  Machines 
ANSI/UL  913  Intrinsically  Safe 

Apparatus  and  Associated 

Apparatus  for  Use  in  Class  I,  II,  and 

III,  Division  I,  Hazardous 

(Classified)  Locations 
ANSI/UL  1012  Power  Supplies 
UL  1236  Electric  Battery  Cnargers 
UL  1270  Radio  Receivers,  Audio 

Systems,  and  Accessories 
ANSI/UL  1418  Implosion-Protected 

Cathode-Ray  Tubes  for  Television- 
Type  Appliances 
UL  1459  Telephone  Equipment 
ANSI/UL  1484  Residential  Gas 

Detectors 
ANSI/UL  1571  Incandescent  Lighting 

Fixtures 
UL  1604  Electrical  Equipment  for  Use  in 

Class  I  and  II,  Division  2  and  Class 

III  Hazardous  (Classified)  Locations 

Expansion  of  Recognition — Additional 
Facility 

The  recognition  of  SGS  is  expanded  to 
include  the  Fairfield,  New  Jersey  site  for 
testing  and  certification  of  equipment 
included  within  the  scope  of  the 
following  5  test  standards,  which  OSHA 
has  determined  are  appropriate  within 
the  meaning  of  29  CFR  1910.7(c): 
ANSI/UL  94  Tests  for  Flammability  of 

Plastic  Materials  for  Parts  in 

Devices  and  Appliances 


ANSI/UL  1950  Information  Technology 

Equipment  Including  Electrical 

Business  Equipment 
UL  2601-1  Medical  Electrical 

Equipment,  Part  1:  General 

Requirements  for  Safety 
UL  3101-1  Electrical  Equipment  for 

Laboratory  Use;  Part  1;  General 

Requirements 
UL  3111-1  Electrical  Measuring  and 

Test  Equipment,  Part  1:  General 

Expansion  of  Recognition — Programs 
and  Procedures 

The  recognition  of  SGS  is  expanded  to 
include  use  of  the  following  2 
additional  programs  and  procedures, 
based  upon  the  criteria  as  detailed  in 
OSHA's  March  9,  1995  Federal  Register 
notice  (60  FR  12980).  An  NRTL  may  use 
these  programs  and  procedures 
(collectively,  programs)  to  control  and 
audit,  but  not  actually  to  generate,  the 
data  relied  upon  for  product 
certification.  An  applicant,  when 
initially  recognized  as  an  NRTL,  is 
automatically  accredited  for  the  first,  or 
basic,  program,  which  requires  that  all 
product  testing  and  evaluation  be 
performed  in-house  by  the  NRTL  that 
will  certify  the  product. 

1.  Program  2:  Acceptance  of  testing 
data  from  independent  organizations, 
other  than  NRTLs. 

2.  Program  4:  Acceptance  of 
witnessed  testing  data. 

Conditions- 
Procedures 


-Use  of  Programs  and 


The  following  conditions  apply  to  the 
recognition  to  use  the  additional 
programs  and  procedures,  and  are  in 
addition  to  the  requirements  detailed  in 
the  previously  cited  March  9,  1995 
Federal  Register  (60  FR  12980): 

a.  SGS  U.S.  Testing  Company  Inc., 
Fairfield,  New  Jersey,  will  review  and 
approve  the  qualifications  of  all  external 
organizations  prior  to  SGS  U.S.  Testing 
Company  Inc.  accepting  test  data  from 
these  organizations. 

b.  SGS  U.S.  Testing  Company  Inc., 
Fairfield,  New  Jersey,  will  review  and 
approve  the  qualifications  of  all  external 
organizations  prior  to  SGS  U.S.  Testing 
Company  Inc.  using  a  site  of  any  of 
these  organizations  for  witnessed  test 
data. 

Other  Conditions 

SGS  U.S.  Testing  Company  Inc.  must 
also  abide  by  the  following  conditions 
of  the  recognition,  in  addition  to  those 
already  required  by  29  CFR  1910.7: 

OSHA  shall  be  allowed  access  to  SGS' 
facility  and  records  for  purposes  of 
ascertaining  continuing  compliance 
with  the  terms  of  its  recognition  and  to 
investigate  as  OSHA  deems  necessar\'; 


If  SGS  has  reason  to  doubt  the  efficacy 
of  any  test  standard  it  is  using  under 
this  program,  it  shall  promptly  inform 
the  test  standard  developing 
organization  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based; 

SGS  shall  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition,  SGS  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  accredited  Nationally 
Recognized  Testing  Laboratory-  (NRTL) 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products; 

SGS  shall  inform  OSHA  as  soon  as 
possible,  in  v^iting,  of  any  change  of 
ownership  or  key  personnel,  including 
details; 

SGS  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized;  and 

SGS  will  always  cooperate  with 
OSHA  to  assuretompliance  with  the 
spirit  as  well  as  the  letter  of  its 
recognition  and  29  CFR  1910.7. 

Signed  at  Washington,  D.C  this  21st  day  of 
August.  1998. 
Charles  N.  JeCbvss. 
Assistant  Secretary. 
|FR  Doc.  98-23249  Filea  8-27-98;  8:45  am] 

BILUNG  CODE  4S1&-2e-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Combined 
Arts  Advisory  Panel,  Dance  (A)  Section 
(Planning  &  Stabilization  category')  to 
the  National  Council  on  the  Arts  will 
meet  on  September  16,  1998.  The  panel 
will  meet  from  9:00  a.m.  to  5:45  p.m.  in 
Room  716  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW, 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
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14.  1998,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
f(.)(4).  (6)  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Panel 
Coordinator.  National  Endowment  for 
the  Arts,  Washington,  DC  20506.  or  call 
(202) 682-5691. 

Dated:  .August  24,  1998. 
Kathy  Plowitz-Worden, 

Panel  Coordinator.  Sational  Endowment  for 

the  Arts 

IFR  Doc.  98-2.1126  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  7537-01 -M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Combined 
Arts  Advison,'  Panel,  Dance  (B)  Section 
(Planning  &  Stabilization  category)  to 
the  National  Council  on  the  Arts  will 
meet  on  September  16,  1998.  The  panel 
will  meet  from  5:45  p.m.  to  6:15  p.m.  in 
Room  716  at  the  Nancy  Hanks  Center. 
1100  Pennsylvania  Avenue,  N\V, 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
14,  1998,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4),(6)  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Panel 
Coordinator,  National  Endowment  for 
the  Arts,  Washington,  DC  20506,  or  call 
(202)682-5691. 

Dated:  August  24.  1998. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  National  Endowment  for 
the  Arts. 

IFR  Doc.  98-23127  Filed  8-27-98;  8:45  am) 
BILUNG  CODE  7537-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Combined 
Arts  Advisory  Panel,  Museum/ Visual 
Arts  Section  (Planning  &  Stabilization 
category)  to  the  National  Council  on  the 
Arts  will  be  held  on  September  23-24, 
1998.  The  panel  will  meet  from  9:00 
a.m.  to  6:00  p.m.  on  September  23  and 
from  9:00  a.m.  to  5:00  p.m.  on 
September  24,  in  Room  716  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW,  Washington,  DC  20506.  A 
portion  of  this  meeting,  from  1:00  p.m. 
to  2:30  p.m.  on  September  24,  will  be 
open  to  the  public  for  a  policy 
discussion  on  field  issues  and  needs. 
Leadership  Initiatives,  Millennium 
projects,  and  guidelines. 

The  remaining  portions  of  this 
meeting,  from  9:00  a.m.  to  6:00  p.m.  on 
September  23.  and  from  9:00  a.m.  to 
1:00  p.m.  and  2:30  p.m.  to  5:00  p.m.  on 
September  24.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
14.  1998.  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and,  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20506,  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5691. 


Dated:  August  24,  1998. 

Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations, 
Sational  Endowment  for  the  Arts. 

(FR  Doc.  98-23128  Filed  8-27-98;  8:45  am| 

BILUNG  CODE  7S37-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Combined 
Arts  Advisory  Panel,  Music/Opera 
Section  (Planning  &  Stabilization 
category)  to  the  National  Council  on  the 
Arts  will  be  held  on  September  22-24, 
1998.  The  panel  will  meet  from  9:00 
a.m.  to  6:00  p.m.  on  September  22,  from 
9:00  a.m.  to  5:00  p.m.  on  September  23, 
and  from  9:00  a.m.  to  12:00  noon  on 
September  24  in  Room  714  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue.  NW,  Washington.  DC.  20506.  A 
portion  of  this  meeting,  from  4:00  p.m. 
to  5:00  p.m.  on  September  23,  will  be 
open  to  the  public  for  a  policy 
discussion  on  field  issues  and  needs. 
Leadership  Initiatives.  Millennium 
projects,  and  guidelines. 

The  remaining  portions  of  this 
meeting,  from  9:00  a.m.  to  6:00  p.m.  on 
September  22,  from  9:00  a.m.  to  4:00 
p.m.  on  September  23,  and  from  9:00 
a.m.  to  12:00  noon  on  September  24,  are 
for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
14,  1998.  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and,  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506,  202/682-5532,  TDY-TDD 


Federal  Register/ Vol.  63,  No.  167 /Friday,  August  28.  1998 /Notices 


46087 


202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC,  20506,  or  call  202/682-5691. 

Dated:  August  24.  1998. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations. 

National  Endowment  for  the  Arts. 

[FR  Doc.  98-23129  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  7S37-01-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Submission  of  Information  Collections 
for  0MB  Review;  Comment  Request; 
Multiemployer  Plan  Regulations 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  request  for  extension 

of  OMB  approval. 

summary:  The  Pension  Benefit  Guaranty 
Corporation  (PBGC)  is  requesting  that 
the  Office  of  Management  and  Budget 
(OMB)  extend  approval,  under  the 
Paperwork  Reduction  Act,  of  collections 
of  information  in  the  PBGC's  regulations 
on  multiemployer  plans  under  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA).  This  notice 
informs  the  public  of  the  PBGC's  request 
and  solicits  public  comment  on  the 
collections  of  information. 
DATES:  Comments  must  be  submitted  by 
September  28,  1998. 
ADDRESSES:  Comments  should  be 
mailed  to  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Pension  Benefit 
Guaranty  Corporation,  Washington,  DC 
20503.  Copies  of  the  request  for 
extension  (including  the  collections  of 
information)  are  available  from  the 
Communications  and  Public  Affairs 
Department,  suite  240,  1200  K  Street, 
NW.,  Washington,  DC  20005-4026, 
between  9  a.m.  and  4  p.m.  on  business 
days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street, 
NW.,  Washington,  DC  20005-4026,  202- 
326-4024.  (For  TTY/TDD  users,  call  the 
Federal  relay  service  toll-free  at  1-800- 
877-8339  and  ask  to  be  connected  to 
202-326-^024.) 

SUPPLEMENTARY  INFORMATION:  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 


collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  approved  and  issued 
control  numbers  for  the  collections  of 
information,  described  below,  in  the 
PBGC's  regulations  relating  to 
multiemployer  plans.  (The  regulations 
may  be  accessed  on  the  PBGC's  web  site 
at  http://vvww.pbgc.gov.)  The  PBGC  is 
requesting  that  OMB  extend  its  approval 
of  these  collections  of  information  for 
three  years.  Comments  should  identify 
the  specific  part  number(s)  of  the 
regulation(s)  they  relate  to. 

The  collections  of  information  for 
which  the  PBGC  is  requesting  extension 
of  OMB  approval  are  as  follows: 

1.  Termination  of  Multiemployer  Plans 
(29  CFR  Part  4041A)  (OMB  Control 
Number  1212-0020) 

Section  4041A(f)(2)  of  ERISA 
authorizes  the  PBGC  to  prescribe 
reporting  requirements  for  and  other 
"rules  and  standards  for  the 
administration  of  terminated 
multiemployer  plans.  Section  4041A(c) 
and  (f)(1)  of  ERISA  prohibit  the  payment 
by  a  mass-withdrawal-terminated  plan 
of  lump  sums  greater  than  Si, 750  or  of 
nonvested  plan  benefits  unless 
authorized  by  the  PBGC. 

The  regulation  requires  the  plan 
sponsor  of  a  terminated  plan  to  submit 
a  notice  of  termination  to  the  PBGC.  It 
also  requires  the  plan  sponsor  of  a  mass- 
withdrawal-terminated  plan  that  is 
closing  out  to  give  notices  to 
participants  regarding  the  election  of 
alternative  forms  of  benefit  distribution 
and  to  obtain  PBGC  approval  to  pay 
lump  sums  greater  than  Si. 750  or  to  pav 
nonvested  plan  benefits. 

The  PBGC  uses  the  information  in  a 
notice  of  termination  to  assess  the 
likelihood  that  PBGC  financial 
assistance  will  be  needed.  Plan 
participants  and  beneficiaries  use  the 
information  on  alternative  forms  of 
benefit  to  make  personal  financial 
decisions.  The  PBGC  uses  the 
information  in  an  application  for 
approval  to  pay  lump  sums  greater  than 
$1,750  or  to  pay  nonvested  plan  benefits 
to  determine  whether  such  payments 
should  be  permitted. 

This  collection  of  information  is  being 
revised  to  include  certain  items  that 
were  previously  covered  under  OMB 
control  number  1212-0032  (because 
they  were  in  a  different  part  of  the 
PBGC's  regulations)  but  that  were 
moved  into  Part  4041A  when  the  PBGC 
reorganized  its  regulations  in  1996.  As 
revised,  control  number  1212-0020  will 
cover  all  collection  of  information 
requirements  in  Part  4041A. 

The  PBGC  estimates  that  plan 
sponsors  each  year  (1)  submit  notices  of 


termination  for  20  plans,  (2)  distribute 
election  notices  to  participants  in  15 
plans,  and  (3)  submit  requests  to  pa\ 
benefits  or  benefit  forms  not  otherwise 
permitted  for  1  plan.  The  estimated 
annual  burden  of  the  collection  of 
information  is  48.1  hours  and  S13,4H1 

2.  Extension  of  Special  W'ithdrawal 
Liability  Rules  (29  CFR  Fart  4203) 
(OMB  Control  Number  1212-0023) 

Sections  4203(f)  and  4208(e)(3)  of 
ERISA  allow  the  PBGC  to  permit  a 
multiemployer  plan  to  adopt  special 
rules  for  determining  whether  a 
withdrawal  from  the  plan  has  occurred, 
subject  to  PBGC  approval. 

The  regulation  specifies  the 
information  that  a  plan  that  adopts 
special  rules  must  submit  to  the  PBGC 
about  the  rules,  the  plan,  and  the 
industn,-  in  which  the  plan  operates. 
The  PBGC  uses  the  information  to 
determine  whether  the  rules  are 
appropriate  for  the  industry  in  which 
the  plan  functions  and  do  not  pose  a 
significant  risk  to  the  insurance  svstem. 

The  PBGC  estimates  that  at  most  1 
plan  sponsor  submits  a  request  each 
year  under  this  regulation.  The 
estimated  annual  burden  of  the 
collection  of  information  is  1  hour  and 
S2.400. 

3.  Variances  for  Sale  of  Assets  (29  CFR 
Part  4204)  (O.MB  Control  Number  1212- 
0021) 

If  an  employer's  covered  operations  or 
contribution  obligation  under  a  plan 
ceases,  the  employer  must  generally  pay 
withdrawal  liability  to  the  plan  Section 
4204  of  ERISA  provides  an  exception, 
under  certain  conditions,  where  the 
cessation  results  from  a  sale  of  assets. 
Among  other  things,  the  buver  must 
furnish  a  bond  or  escrow,  and  the  sale 
contract  must  provide  for  secondar\- 
liability  of  the  seller. 

The  regulation  establishes  general 
variances  (rules  for  avoiding  the  bond/ 
escrow  and  sale-contract  requirements) 
and  authorizes  plans  to  determine 
whether  the  variances  apply  in 
particular  cases.  It  also  allows  buyers 
and  sellers  to  request  individual 
variances  from  the  PBGC.  Plans  and  the 
PBGC  use  the  information  to  determine 
whether  employers  qualif\-  for 
variances. 

The  PBGC  estimates  that  each  year.  11 
employers  submit,  and  11  plans  respond 
to,  variance  requests  under  the 
regulation,  and  2  employers  submit 
variance  requests  to  the  PBGC.  The 
estimated  annual  burd«n  of  the 
collection  of  information  is  1  hour  and 
S2.663. 
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4.  Reduction  or  Waiver  of  Complete 
Withdrawal  Liability  (29  CFR  Part 

4207)  (OMB  Control  Number  1212- 
0044) 

Section  4207  of  ERISA  allows  the 
PBGC  to  provide  for  abatement  of  an 
employer's  complete  withdrawal 
liability,  and  for  plan  adoption  of 
alternative  abatement  rules,  where 
appropriate. 

Under  the  regulation,  an  employer 
applies  to  a  plan  for  an  abatement 
determination,  providing  information 
the  plan  needs  to  determine  whether 
withdrawal  liability  should  be  abated. 
and  the  plan  notifies  the  employer  of  its 
determination.  The  employer  may. 
pending  plan  action,  furnish  a  bond  or 
escrow  instead  of  making  withdrawal 
liability  payments,  and  must  notify  the 
plan  if  it  does  so.  When  the  plan  then 
makes  its  determination,  it  must  so 
notif\'  the  bonding  or  escrow  agent. 

The  regulation  also  permits  plans  to 
adopt  their  own  abatement  rules  and 
request  PBGC  approval.  The  PBGC  uses 
the  information  in  such  a  request  to 
determine  whether  the  amendment 
should  be  approved. 

The  PBGC  estimates  that  each  year. 
100  employers  submit,  and  100  plans 
respond  to,  applications  for  abatement 
of  complete  withdrawal  liability,  and  1 
plan  sponsor  requests  approval  of  plan 
abatement  rules  from  the  PBGC.  The 
estimated  annual  burden  of  the 
collection  of  information  is  25.5  hours 
and  515,000. 

3.  Reduction  or  Waiver  of  Partial 
Withdrawal  Liability  (29  CFR  Part 

4208)  (OMB  Control  Number  1212- 
0039) 

Section  4208  of  ERISA  provides  for 
abatement,  in  certain  circumstances,  of 
an  employer's  partial  withdrawal 
liability  and  authorizes  the  PBGC  to 
issue  additional  partial  withdrawal 
liability  abatement  rules. 

Under  the  regulation,  an  employer 
applies  to  a  plan  for  an  abatement 
determination,  providing  information 
the  plan  needs  to  determine  whether 
withdrawal  liability  should  be  abated, 
and  the  plan  notifies  the  employer  of  its 
determination.  The  employer  may, 
pending  plan  action,  furnish  a  bond  or 
escrow  instead  of  making  withdrawal 
liability  payments,  and  must  notify  the 
plan  if  it  does  so.  When  the  plan  then 
makes  its  determination,  it  must  so 
notify  the  bonding  or  escrow  agent. 

The  regulation  also  permits  plans  to 
adopt  their  own  abatement  rules  and 
request  PBGC  approval.  The  PBGC  uses 
the  information  in  such  a  request  to 
determine  whether  the  amendment 
should  be  approved. 


The  PBGC  estimates  that  each  year, 
1,000  employers  submit,  and  1,000 
plans  respond  to,  applications  for 
abatement  of  partial  withdrawal  liability 
and  1  plan  sponsor  requests  approval  of 
plan  abatement  rules  from  the  PBGC. 
The  estimated  annual  burden  of  the 
collection  of  information  is  250.5  hours 
and  $150,000. 

6.  Allocating  Unfunded  Vested  Benefits 
to  Withdrawing  Employers  (29  CFR 
Part  4211)  (OMB  Control  Number  1212- 
0035) 

Section  4211(c)(5)(A)  of  ERISA 
requires  the  PBGC  to  prescribe  how 
plans  can,  with  PBGC  approval,  change 
the  way  they  allocate  unfunded  vested 
benefits  to  withdrawing  employers  for 
purposes  of  calculating  withdrawal 
liability. 

The  regulation  prescribes  the 
information  that  must  be  submitted  to 
the  PBGC  by  a  plan  seeking  such 
approval.  The  PBGC  uses  the 
information  to  determine  how  the 
amendment  changes  the  way  the  plan 
allocates  unfunded  vested  benefits  and 
how  it  will  affect  the  risk  of  loss  to  plan 
participants  and  the  PBGC. 

The  PBGC  estimates  that  5  plan 
sponsors  submit  approval  requests  each 
year  under  this  regulation.  The 
estimated  annual  burden  of  the 
collection  of  information  is  10  hours. 

7.  Notice,  Collection,  and 
Redetermination  of  Withdrawal 
Liability  (29  CFR  Part  4219)  (OMB 
Control  Number  1212-0034) 

Section  4219(c)(1)(D)  of  ERISA 
requires  that  the  PBGC  prescribe 
regulations  for  the  allocation  of  a  plan's 
total  unfunded  vested  benefits  in  the 
event  of  a  "mass  withdrawal."  ERISA 
section  4209(c)  deals  with  an 
employer's  liability  for  de  minimis 
amounts  if  the  employer  withdraws  in 
a  "substantial  withdrawal." 

The  reporting  requirements  in  the 
regulation  give  employers  notice  of  a 
mass  withdrawal  or  substantial 
withdrawal  and  advise  them  of  their 
rights  and  liabilities.  They  also  provide 
notice  to  the  PBGC  so  that  it  can 
monitor  the  plan,  and  they  help  the 
PBGC  assess  the  possible  impact  of  a 
withdrawal  event  on  participants  and 
the  multiemployer  plan  insurance 
program. 

The  PBGC  estimates  that  there  is  at 
most  1  mass  withdrawal  and  1 
substantial  withdrawal  per  year.  The 
plan  sponsor  of  a  plan  subject  to  a 
withdrawal  covered  by  the  regulation 
provides  notices  of  the  withdrawal  to 
the  PBGC  and  to  employers  covered  by 
the  plan,  liability  assessments  to  the 
employers,  and  a  certification  to  the 


PBGC  that  assessments  have  been  made. 
(For  a  mass  withdrawal,  there  are  2 
assessments  and  2  certifications  that 
deal  with  2  different  types  of  liability. 
For  a  substantial  withdrawal,  there  is  1 
assessment  and  1  certification 
(combined  with  the  withdrawal  notice 
to  the  PBGC).)  The  estimated  annual 
burden  of  the  collection  of  information 
is  4  hours  and  $3,939. 

8.  Procedures  for  PBGC  Approval  of 
Plan  Amendments  (29  CFR  Part  4220) 
(OMB  Control  Number  1212-0031) 

Under  section  4220  of  ERISA,  a  plan 
may  within  certain  limits  adopt  special 
plan  rules  regarding  when  a  withdrawal 
from  the  plan  occurs  and  how  the 
withdrawing  employer's  withdrawal 
liability  is  determined.  Any  such  special 
rule  is  effective  only  if,  within  90  days 
after  receiving  notice  and  a  copy  of  the 
rule,  the  PBGC  either  approves  or  fails 
to  disapprove  the  rule. 

The  regulation  provides  rules  for 
requesting  the  PBGC's  approval  of  an 
amendment.  The  PBGC  needs  the 
required  information  to  identify  the 
plan,  evaluate  the  risk  of  loss,  if  any, 
posed  by  the  plan  amendment,  and 
determine  whether  to  approve  or 
disapprove  the  amendment. 

The  PBGC  estimates  that  3  plan 
sponsors  submit  approval  requests  per 
year  under  this  regulation.  The 
estimated  annual  burden  of  the 
collection  of  information  is  1.5  hours. 

9.  Mergers  and  Transfers  Between 
Multiemployer  Plans  (29  CFR  Part 
4231)  (OMB  Control  Number  1212- 
0022) 

Section  4231  (a)  and  (b)  of  ERISA 
requires  plans  that  are  involved  in  a 
merger  or  transfer  to  give  the  PBGC  120 
days'  notice  of  the  transaction  and 
provides  that  if  the  PBGC  determines 
that  specified  requirements  are  satisfied, 
the  transaction  will  be  deemed  not  to  be 
in  violation  of  ERISA  section  406  (a)  or 
(b)(2)  (dealing  with  prohibited 
transactions). 

This  regulation  sets  forth  the 
procedures  for  giving  notice  of  a  merger 
or  transfer  under  section  4231  and  for 
requesting  a  determination  that  a 
transaction  complies  with  section  4231. 

The  PBGC  uses  information  submitted 
by  plan  sponsors  under  the  regulation  to 
determine  whether  mergers  and 
transfers  conform  to  the  requirements  of 
ERISA  section  4231  and  the  regulation. 

The  PBGC  estimates  that  there  are  20 
transactions  each  year  for  which  plan 
sponsors  submit  notices  and  approval 
requests  under  this  regulation.  The 
estimated  annual  burden  of  the 
collection  of  information  is  5  hours  and 
$2,500. 
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10.  Notice  of  Insolvency  (29  CFR  Part 
4245)  (OMB  Control  Number  1212- 
0033) 

If  the  plan  sponsor  of  a  plan  in 
reorganization  under  ERISA  section 
4241  determines  that  the  plan  may 
become  insolvent,  ERISA  section 
4245(e)  requires  the  plan  sponsor  to  give 
a  "notice  of  insolvency"  to  the  PBGC, 
contributing  employers,  and  plan 
participants  and  their  unions  in 
accordance  with  PBGC  rules. 

For  each  insolvency  year  under 
ERISA  section  4245(b)(4).  ERISA  section 
4245(e)  also  requires  the  plan  sponsor  to 
give  a  "notice  of  insolvency  benefit 
level"  to  the  same  parties. 

This  regulation  establishes  the 
procedure  for  giving  these  notices.  The 
PBGC  uses  the  information  submitted  to 
estimate  cash  needs  for  financial 
assistance  to  troubled  plans.  Employers 
and  unions  use  the  information  to 
decide  whether  additional  plan 
contributions  will  be  made  to  avoid  the 
insolvency  and  consequent  benefit 
suspensions.  Plan  participants  and 
beneficiaries  use  the  information  in 
personal  financial  decisions. 

The  PBGC  estimates  that  8  plan 
sponsors  give  notices  each  year  under 
this  regulation.  The  estimated  annual 
burden  of  the  collection  of  information 
is  1  hour  and  $10,875. 

11.  Duties  of  Plan  Sponsor  Following 
Mass  Withdrawal  (29  CFR  Part  4281) 
(OMB  Control  Number  1212-0032) 

Section  4281  of  ERISA  provides  rules 
for  plans  that  have  terminated  by  mass 
withdrawal.  Under  section  4281,  if 
nonforfeitable  benefits  exceed  plan 
assets,  the  plan  sponsor  must  amend  the 
plan  to  reduce  benefits.  If  the  plan 
nevertheless  becomes  insolvent,  the 
plan  sponsor  must  suspend  certain 
benefits  that  cannot  be  paid.  If  available 
resources  are  inadequate  to  pay 
guaranteed  benefits,  the  plan  sponsor 
must  request  financial  assistance  from 
the  PBGC. 

The  regulation  requires  a  plan 
sponsor  to  give  notices  of  benefit 
reduction,  notices  of  insolvency  and 
annual  updates,  and  notices  of 
insolvency  benefit  level  to  the  PBGC 
and  to  participants  and  beneficiaries 
and,  if  necessary,  to  apply  to  the  PBGC 
for  financial  assistance. 

The  PBGC  uses  the  information  it 
receives  to  make  determinations 
required  by  ERISA,  to  identify  and 
estimate  the  cash  needed  for  financial 
assistance  to  terminated  plans,  and  to 
verify  the  appropriateness  of  financial 
assistance  payments.  Plan  participants 
and  beneficiaries  use  the  information  to 
make  personal  financial  decisions. 


This  collection  of  information  is  being 
revised  to  exclude  certain  items  that 
were  previously  covered  under  OMB 
Control  Number  1212-0032  but  that 
were  moved  into  Part  4041 A  when  the 
PBGC  reorganized  its  regulations  in 
1996.  As  revised,  control  number  1212- 
0032  will  cover  only  collection  of 
information  requirements  in  Part  4281. 

The  PBGC  estimates  that  plan 
sponsors  each  year  give  benefit 
reduction  notices  for  1  plan  and  give 
notices  of  insolvency  benefit  level  and 
annual  updates,  and  submit  requests  for 
financial  assistance,  for  23  plans.  Of 
those  23  plans,  the  PBGC  estimates  that 
plan  sponsors  each  year  give  notices  of 
insolvency  for  2  plans.  The  estimated 
annual  burden  of  the  collection  of 
information  is  1  hour  and  $82,788. 

Issued  in  Washington.  DC,  this  24th  day  of 
August,  1998. 

Stuart  A.  Sirkin, 

Director,  Corporate  Policy  and  Research 
Department.  Pension  Benefit  Guaranty 
Corporation. 

|FR  Doc.  98-23232  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  7708-01 -P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 
SUMMARY  OF  PROPOSAL(S): 

(1)  Collection  title:  Sick  Pay  and 
Miscellaneous  Payments  Report. 

(2)  Form(s)  submitted:  BA-10. 

(3)  OMB  Number:  3220-0175. 

(4)  Expiration  date  of  current  OMB 
clearance:  12/31/1998. 

(5)  Type  o/ request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Business  or  other  for 
profit. 

(7)  Estimated  annual  number  of 
respondents:  172. 

(8)  Total  annual  responses:  172. 

(9)  Total  annual  reporting  hours:  158. 

(10)  Collection  description:  The 
Railroad  Retirement  Solvency  Act  of 
1983  added  Section  1(h)(8)  to  the 
Railroad  Retirement  Act  expanding  the 
definition  of  compensation  for  purposes 
of  computing  the  Tier  1  portion  of  an 
annuity  to  include  sickness  payments 
and  certain  payments  other  than  sick 
pay  which  are  considered  compensation 
within  the  meaning  of  Section  1(h)(8). 


The  collection  obtains  the  sick  pay  and 
other  types  of  payments  considered 
compensation  within  the  meaning  of 
Section  1(h)(8). 

AODTDONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  ).  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316)  Office  of  Management  and 
Budget.  Room  10230,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Chuck  Mierzwa, 
Clearance  Officer. 
IFR  Doc.  98-23125  Filed  8-27-98:  8  45  am) 

BILUNG  CODE  7905-01-M 


RAILROAD  RETIREMENT  BOARD 

Sunshine  Act  Meeting 

The  meeting  of  the  Railroad 
Retirement  Board  which  was  to  be  held 
on  August  26,  1998,  9:00  a.m.,  at  the 
Board's  mepting  room  on  the  8th  floor 
of  its  headquarters  building.  844  North 
Rush  Street.  Chicago.  Illinois  60611.  has 
been  rescheduled  to  September  22, 
1998,  at  9:00  a.m.  The  agenda  for  this 
meeting  was  published  at  63  FR  44479 
on  August  19,  1998. 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski. 
Secretar>-  to  the  Board,  Phone  No.  312- 
751^920. 

Dated:  August  25,  1998. 
Beatrice  Ezerski, 

Secretary  to  the  Board. 

[FR  Doc  98-23286  Filed  8-26-98;  10  54  am] 

BILUNG  CODE  7905-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-4031 OA;  File  No.  SR- 
NASD-«8-14] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or 
"Association")  Concerning  Sales 
Charges  and  Prospectus  Disclosure 
for  Mutual  Funds  and  Variable 
Contracts 

August  24.  1998. 
Correction 

In  FR  Document  No.  98-21957. 
beginning  on  page  43974  for  Monday. 
August  17,  1998,  the  caption  should  be 
as  set  forth  above. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.* 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  98-23238  Filed  8-27-98;  8:45  am) 

BILUNG  CODE  801 0-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40344;  File  No.  SR-NYSE- 
98-24] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
Revisions  to  the  Floor  Conduct  and 
Safety  Guidelines 

August  19,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b— 4  thereunder.^ 
notice  is  hereby  given  that  on  August  5. 
1998.  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
an  amendment  to  the  Exchange's  Floor 
Conduct  and  Safety  Guidelines 


'  17CFR200.30-3(a)(12) 
•  ISU.S.C.  78s(b)(l). 
M7CFR240.19b-4. 


("Guidelines")  which  revises  the  Code 
of  Personal  Appearance  contained 
therein.  ThfrGuidelines  are  a  "stated 
policy,  practice  or  interpretation" 
concerned  with  the  administration  of 
Exchange  Rule  35.  The  text  of  the 
proposed  rule  change  is  set  out  below. 
Additions  are  italicized.  Deletions  are 
bracketed. 

FLOOR  CONDUCT  AND  SAFETY 
GUIDELINES 

***** 

Code  of  Personal  Appearance — 
Members  and  employees  of  members 
and  member  organizations  must 
conform  to  the  revised  Trading  Floor 
Code  of  Personal  Appearance.  All 
garments  must  be  reasonably  pressed 
and  not  wrinkled. 

MALE  PERSONNEL 

All  male  personnel  are  expected  to 
wear  suitable  attire  as  follows:  A  Dress 
Shirt,  buttoned  at  the  collar,  with  a 
dress  tie  knotted  at  the  customary  place, 
i.e.,  snug  to  the  collar;  Full  Length  Dress 
Trousers  or  slacks,  JEANS  OR  OTHER 
SPORT  SLACKS  [OF  ANY  TYPE]  ARE 
NOT  PERMITTED;  a  jacket  with  long 
sleeves.  (An  acceptable  jacket  shall 
include  a  suit,  (or)  sport  coat,  blazer  or 
SOLID  COLOR  office  jacketO).  Any  back 
or  side  panels  or  mesh  back  must  be  of 
same  color  as  jacket  or  black). 

FEMALE  PERSONNEL 

All  female  personnel  are  expected  to 
wear  suitable  attire  as  follows: 

Skirts  and  Dresses  should  be  worn  at 
appropriate  business  lengths.  No  tube 
skirts,  micro-minil'ls,  see-through  or 
other  extremely  revealing  styles. 

Blouses,  Shirts,  Sweaters  and  Tops 
should  be  of  appropriate  style  and  shall 
exclude  informal  wear  such  as  tank 
tops,  tube  tops,  midriffs,  backless 
halters,  see-[thru] fhroug/i  sweatshirts 
and  [t]  T-shirts.  Leotards,  plunging 
necklines  and  off-the-shoulder  styles  are 
also  unacceptable. 

Pants  &■  Slacks  should  be  Full  Length 
Dress  Slacks.  [Casual  pants  are 
UNACCEPTABLE,  including]  JEANS, 
LEGGINGS  OR  OTHER  SPORT  SLACKS 
ARE  NOT  PERMITTED.  (OF  ANY  TYPE, 
COLOR  OR  FABRIC.  Also  excluded  are 
leather  pants,  chinos,  leggings,  knit 
sweat  pants,  mid-calf  pants  and  shorts. 
WHEN  SLACKS  ARE  WORN.  AN 
ACCEPTABLE  OFFICE  JACKET  MUST 
ALSO  BE  WORN.]  When  slacks  are 
worn,  a  jacket  with  long  sleeves  must  be 
worn.  (An  acceptable  jacket  shall 
include  a  suit,  sport  coat,  blazer  or  solid 
color  office  jacket.  Any  back  or  side 
panels  or  mesh  back  must  be  of  same 
color  as  jacket  or  black.) 


MALE  AND  FEMALE  REQUIREMENTS 

Footwear  should  be  confined  to  those 
that  are  comfortably  heeled  and 
considered  safe,  in  view  of  the  heavy 
traffic  on  the  Trading  Floor.  Shoes 
should  also  be  of  appropriate  styles. 
OPEN  TOE  OR  OPEN  BACK  SANDALS, 
FLIP  FLOPS,  [DR.  SCHOLL'S, 
BEDROOM  SLIPPERS.]  CASUAL 
BEACH  OR  BOAT  SHOES.  HIGH  TOP 
SNEAKERS  and  other  extreme  styles  are 
NOT  PERMITTED.  Shoes  must  be  worn 
at  all  times  on  the  Floor,  including  in 
the  booth  or  behind  the  post. 

[Proper]  Appropriate  hosiery,  i.e., 
socks  for  men  and  socks  or  stockings 
[for  women]  of  appropriate  length /or 
women,  [ARE]  IS  TO  BE  WORN  AT  ALL 
TIMES. 

Summer  Attire:  The  standards  of  dress 
outlined  above  will  apply  throughout 
the  year.  If  conditions  warrant,  the 
Market  Performance  Committee  may 
waive  certain  of  the  requirements  for  a 
specified  period  of  time. 

Grooming:  Beards,  Mustaches,  and 
Sideburns  should  be  neatly  trimmed. 
Hair  should  be  neatly  maintained. 
***** 

Runners:  [must  be  properly  attired. 
Tie  and  acceptable  jackets  are  required. 
Failure  to  adhere  to  these  provisions 
will  result  in  the  following  penalties.) 
May  not  wear  hats  (unless  required  for 
religious  reasons).  No  headphones, 
jeans  or  other  sport  slacks  are 
permitted.  An  acceptable  work  jacket  is 
required.  A  tie  is  not  required. 


IL  Self-Regulatory  Organization's 
Statement  of  the  Puqiose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of.  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  Guidelines  is  to 
ensure  that  the  behavior  and  practices  of 
individuals  on  the  Floor  of  the 
Exchange  contribute  to  the  efficient, 
undisrupted  conduct  of  business  on  the 
Floor  and  do  not  jeopardize  the  safety 
and  welfare  of  others.  Included  in  the 
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Guidelines  is  a  Code  of  Personal 
Appearance  (the  "Code")  which  was 
last  revised  in  1990,  along  with  other 
parts  of  the  Guidelines. ^ 

The  Exchange  is  proposing  to  revise 
the  Code.  The  revisions  to  the  Code  do 
not  affect  the  existing  structure  of  fines, 
penalties  and  disciplinary  actions 
contained  in  the  Guidelines. 
Furthermore,  these  revisions  do  not 
affect  the  rights  of  members.  Floor 
clerical  employees  of  members,  and 
member  organizations  to  appeal, 
pursuant  to  existing  Exchange  rules  and 
procedures,  any  penalties  that  are 
imposed. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  6(b)(5)'*  of  the 
Act  which  requires  that  the  rules  of  the 
exchange  be  designed  to  facilitate 
transactions  in  securities  and  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market. 
The  revisions  to  the  Code  comply  with 
the  Act  by  promoting  the  efficient, 
undisrupted  conduct  of  business  on  the 
Trading  Floor. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  will 
become  effective  upon  filing  pursuant  to 
Section  19(b)(3)(A)(i)  of  the  Act.s  and 
Rule  19b-4(e)(l)6  thereimder,  in  that  it 
is  designated  by  the  Exchange  as 
constituting  a  "stated  policy,  practice, 
or  interpretation"  concerned  with  the 
administration  of  Exchange  Rule  35.  At 
any  time  within  60  days  of  the  filing  of 
such  rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 


^Securities  Exchange  Act  Rel.  No.  28365  (August 
23.  1990),  55  FR  35490  (August  30,  1990). 
■•15  0.3.0.  78f(b)(5). 
M5  U.S.C.  78s(b)(3)(A)(i). 
»17CFR240.19b-4(e)(l). 


investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.VV.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  File  No. 
SR-NYSE-98-24  and  should  be 
submitted  by  September  18,  1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  98-23239  Filed  8-27-98:  8:45  am] 

BILUNG  CODE  8010-01 -M 


SOCIAL  SECURITY  ADMINISTRATION 

Privacy  Act  of  1974,  as  Amended; 
Computer  Matching  Program  (SSA/ 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families  (ACF))— SSA  Match 
Number  1074 

AGENCY:  Social  Security  Administration 
(SSA). 

ACTION:  Notice  of  Computer  Matching 
Program. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act,  as 
amended,  this  notice  announces  a 
computer  matching  program  that  SSA 
plans  to  conduct  with  ACF. 
DATES:  SSA  will  file  a  report  of  the 
subject  matching  program  with  the 
Committee  on  Governmental  Affairs  of 
the  Senate:  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives;  and  the 


•l7CFR200.30-3(a)(12). 


Office  of  Information  and  Reguiatorv 
Affairs,  Office  of  Management  and 
Budget  (OMB).  The  matching  program 
will  be  effective  as  indicated  below. 

ADDRESSES:  Interested  parties  mav 
comment  on  this  notice  by  either  telefax 
to  (410)  966-2935  or  by  writing  to  the 
Associate  Commissioner  for  Program 
Support,  4400  West  High  Rise  Building. 
6401  Security  Boulevard.  Baltimore.  MD 
21235.  All  comments  received  will  be 
available  for  public  inspection  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Associate  Commissioner  for  Program 
Support  at  the  above  address. 

SUPPLEMENTARY  INFORMATION: 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Public  Law 
(Pub.  L.)  100-503).  amended  the  Privacy 
Act  (5  U.S.C.  552a)  by  establishing  the 
conditions  under  which  computer 
matching  involving  the  Federal 
Government  could  be  performed  and 
adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  benefits.  Section  7201  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508)  further  amended 
the  Privacy  Act  regarding  protections  for 
such  individuals. 

The  Privacy  Act,  as  amended, 
regulates  the  use  of  computer  matching 
by  Federal  agencies  when  records  in  a 
system  of  records  are  matched  with 
other  Federal,  State,  or  local  government 
records.  Among  other  things,  it  requires 
Federal  agencies  involved  in  computer 
matching  programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs: 

(2)  Obtain  the  approval  of  the  match 
agreements  by  the  Data  Integrity  Boards 
of  the  participating  Federal  Agencies; 

(3)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
OMB; 

(4)  Notify  appHcants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(5)  Verify  match  findings  before 
reducing,  suspending,  terminating,  or 
denying  an  individual's  benefits  or 
payments. 

B.  SSA  Computer  Matches  Subject  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
all  of  SSA's  computer  matching 
programs  comply  with  the  requirements 
of  the  Privacy  Act,  as  amended. 
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Dated:  August  21.  1998. 
Kenneth  S.  Apfel, 
Commissioner  of  Social  Security 

Notice  of  Computer  Matching 
Program,  Social  Security  Administration 
(SSA)  with  the  Department  of  Health 
and  Human  Services,  Administration  for 
Children  and  Families  (ACF) 

A.  Participating  Agencies 
SSA  and  ACF. 

B.  Purpose  of  the  Matching  Program 

The  purpose  of  this  matching  program 
is  to  establish  the  conditions, 
safeguards,  and  procedures  for  the 
disclosure  to  SSA  by  ACF  of  wage,  new 
hire,  and  unemployment  compensation 
data.  ACF  will  disclose  the  data  through 
a  computer  matching  operation  for 
SSA's  use  in  establishing  or  verifying 
eligibility  and  payment  amounts  of 
individuals  under  the  supplemental 
security  income  (SSI)  program 
provisions  of  title  XVI  of  the  Social 
Security  Act.  Eligibility  requirements  of 
the  SSI  program  allow  payments  only  to 
aged,  blind,  and  disabled  recipients 
with  income  and  resources  below  levels 
established  by  law  and  regulations. 

C.  Authority  for  Conducting  the 
Matching  Program 

This  matching  operation  is  carried  out 
under  the  authority  of  sections  453(j)(4) 
and  1631(e)(1)(B)  of  the  Social  Security 
Act  (42  U.S.C.  653(j)(4)  and 
1383(e)(1)(B)). 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

SSA  will  compare  the  ACF  records 
with  individual  identification  data  on 
SSI  applicants  and  recipients  extracted 
from  SSA's  Supplemental  Security 
Income  Record  (SSA/OSR,  09-60-0103). 
The  ACF  records  are  wage,  new  hire, 
and  unemployment  compensation  data 
records  in  the  National  Directory  of  New 
Hires  data  base  which  is  part  of  the 
Federal  Parent  Locator  and  Federal  Tax 
Refund/ Administrative  Offset  System 
(DHHS/OCSE,  09-90-0074).  SSA  will 
use  information  from  this  match  to  help 
establish  or  verify  eligibility  and 
payment  amounts  under  the  SSI 
program. 

E.  Inclusive  Dates  of  the  Match 

The  agreement  for  this  computer 
matching  program  shall  become 
effective  no  sooner  than  40  days  after 
submission  of  notice  of  the  program  to 
Congress  and  to  the  Office  of 
Management  and  Budget,  or  30  days 
from  the  date  SSA  publishes  notice  of 
the  program  in  the  Federal  Register,  or 
upon  the  signature  of  the  matching 
agreement  for  the  program  by 


representatives  of  both  parties  to  the 
agreement,  whichever  is  latest.  The 
agreement  may  be  renewed  at  the  end  of 
18  months,  for  a  period  of  time  not  to 
exceed  12  months,  if  certain  conditions 
are  met. 

|FR  Doc.  98-23136  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  4190-29-P 


SOCIAL  SECURITY  ADMINISTRATION 

Privacy  Act  of  1974;  As  Amended; 
Computer  Matching  Program  (SSA/ 
Internal  Revenue  Service  (IRS)) — SSA 
Match  1016 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  Notice  of  Computer  Matching 

Program. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act,  as 
amended,  this  notice  announces  a 
computer  matching  program  that  SSA 
plans  to  conduct. 

DATES:  SSA  will  file  a  report  of  the 
subject  matching  program  with  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives  and  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (0MB).  The  matching  program 
will  be  effective  as  indicated  below. 
ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either  telefax 
to  (410)  965-1722  or  writing  to  the 
Associate  Commissioner  for  Program 
Support,  4400  West  High  Rise  Building, 
6401  Security  Boulevard,  Baltimore,  MD 
21235.  All  comments  received  will  be 
available  for  public  inspection  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Associate  Commissioner  for  Program 
Support  at  the  above  address. 
SUPPLEMENTARY  INFORMATION: 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Public  Law 
(P.L.)  100-503),  amended  the  Privacy 
Act  (5  U.S.C.  552a)  by  establishing  the 
conditions  under  which  computer 
matching  involving  the  Federal 
Government  could  be  performed  and 
adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  benefits.  Section  7201  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (P.L.  101-508)  further  amended 
the  Privacy  Act  regarding  protections  for 
such  individuals. 

The  Privacy  Act,  as  amended, 
regulates  the  use  of  computer  matching 


by  Federal  agencies  when  records  in  a 
system  of  records  are  matched  with 
other  Federal,  State,  or  local  government 
records.  Among  other  things,  it  requires 
Federal  agencies  involved  in  computer 
matching  programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs; 

(2)  Obtain  the  approval  of  the 
matching  agreement  by  the  Data 
Integrity  Boards  (DIB)  of  the 
participating  Federal  Agencies; 

(3)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
OMB; 

(4)  Notify  applicants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(5)  Verify  match  findings  before 
reducing,  suspending,  terminating  or 
denying  an  individual's  benefits  or 
payments. 

B.  SSA  Computer  Matches  Subject  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
all  of  SSA's  computer  matching 
programs  comply  with  the  requirements 
of  the  Privacy  Act,  as  amended. 

Dated:  August  21, 1998. 
Kenneth  S.  Apfel, 

Commissioner  of  Social  Security. 

Notice  of  Computer  Matching  Program, 
Social  Security  Administration  (SSA) 
with  the  Internal  Revenue  Service  (IRS) 

A.  Participating  Agencies 

SSA  and  IRS. 

B.  Purpose  of  the  Matching  Program 

The  purpose  of  this  matching  program 
is  to  establish  conditions  under  which 
IRS  agrees  to  the  disclosure  to  SSA  of 
certain  tax  return  information  relating  to 
unearned  income.  SSA  will  use  the 
match  results  to  verify  the  eligibility  for, 
and  the  correct  amount  of  benefits 
payable  to,  individuals  under  the 
supplemental  security  income  (SSI) 
program,  which  provides  payments 
under  title  XVI  of  the  Social  Security 
Act  (the  Act)  to  aged,  blind  and  disabled 
recipients  with  income  below  levels 
established  by  law  and  regulations,  and 
federally-administered  supplementary 
payments  under  section  1616  of  the  Act 
including  payments  under  section  212 
of  Public  Law  93-66,  87  Stat.  152. 

C.  Authority  for  Conducting  the 
Matching  Program 

Section  1631(e)(1)(B)  of  the  Act  and 
section  6103(l)(7)(D)(iii)  of  the  Internal 
Revenue  Code. 
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D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

IRS  will  provide  SSA  with  an 
electronic  file  extracted  from  the  Wage 
and  Information  Returns  Processing  File 
after  SSA  provides  IRS  with  identifying 
information  from  SSA's  Supplemental 
Security  Income  Record  (SSR).  The 
extracted  file  will  contain  certain  tax 
return  information  about  unearned 
income.  Each  record  on  the  IRS  file  will 
be  matched  to  the  SSR.  SSA/OSR  90- 
60-0103,  to  identify  individuals 
potentially  subject  to  benefit  reductions 
or  termination  of  payment  eligibility 
under  the  statutory  provisions  cited 
above. 

E.  Inclusive  Dates  of  the  Match 

The  matching  program  shall  become 
effective  upon  the  signing  of  the 
agreement  by  both  parties  to  the 
agreement  and  approval  of  the 
agreement  by  the  Data  Integrity  Boards 
of  the  respective  agencies,  but  no  sooner 
than  40  days  after  notice  of  this 
matching  program  is  sent  to  Congress 
and  the  Office  of  Management  and 
Budget  or  30  days  after  publication  of 
this  notice  in  the  Federal  Register, 
whichever  is  later.  The  matching 
program  will  continue  for  18  months 
from  the  effective  date  and  may  be 
extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 

|FR  Dcx:.  98-23137  Filed  8-27-98;  8:45  am] 
BILUNG  CODE  4190-29-? 


DEPARTMENT  OF  STATE 

Bureau  of  Economic  and  Business 
Affairs 

[Public  Notice  2875] 

Finding  of  No  Significant  Impact:  Boise 
Cascade  Corporation  Pipeline  at 
International  Falls,  Minnesota 

AGENCY:  Department  of  State. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact  with  regard  to  an 
application  to  operate  and  maintain  a 
pipeline  to  transport  water,  steam  and 
filler  material  across  the  U.S. -Canada 
border. 

SUMMARY:  The  Department  of  State  has 
conducted  an  environmental  assessment 
of  the  continued  operation  by  Boise 
Cascade  Corporation  of  four  existing 
pipelines  across  the  international 
boundary  at  International  Falls, 
Minnesota.  Based  on  the  environmental 
assessment  and  after  reviewing  all 
comments,  the  Department  of  State  has 


concluded  that  issuance  of  a 
Presidential  Permit  authorizing  the 
operation  and  maintenance  of  the 
proposed  pipeline  will  not  have  a 
significant  effect  on  the  human 
environment  within  the  United  States. 
In  accordance  with  the  National 
Environmental  Pohcy  Act,  42  U.S.C. 
4321  et  seq..  Council  on  Environmental 
Quality  Regulations,  40  C.F.R.  1501.4 
and  1508.13  and  Department  of  State 
Regulations,  22  C.F.R.  161.8(c),  an 
environmental  impact  statement  will 
not  be  prepared. 

FOR  FURTHER  INFORMATION  ON  THE 
PIPELINE  PERMIT  APPLICATION,  CONTACT: 
Daniel  L.  Martinez,  Office  of 
International  Energy  Policy,  Room  3535, 
U.S.  Department  of  State,  Washington, 
D.C.  20520,  (202)  647-4557. 

FOR  FURTHER  INFORMATION  ON  THE 
ENVIRONMENTAL  ASSESSMENT,  CONTACT: 
Pam  Pearson,  Office  of  Ecology  and 
Terrestrial  Conservation,  Room  4325, 
U.S.  Department  of  State,  Washington, 
D.C.  20520,  (202)  647-1123. 

SUPPLEMENTARY  INFORMATION:  Boise 
Cascade  Corporation,  a  Delaware 
Corporation,  has  applied  for  a 
Presidential  Permit  to  authorize 
operation  and  maintenance  of  four 
existing  pipelines  used  to  convey  water, 
steam  and  filler  materials  across  the 
border  with  Canada  at  International 
Falls,  Minnesota.  The  pipelines  were 
constructed  in  the  1915-40  period  and 
have  been  in  use  since  that  time.  There 
will  be  no  construction  and  no  changes 
in  the  present  use  of  the  pipelines. 

On  May  29,  1998,  the  Department  of 
State  published  a  Notice  of  AppUcation 
for  a  Presidential  Permit  in  the  Federal 
Register.  No  public  comments  were 
received  and  concerned  agencies 
expressed  no  opposition  to  issuing  the 
permit.  The  Department  of  State 
prepared  an  environmental  assessment 
for  the  Pipeline  Permit.  Based  on  that 
assessment,  the  Department  of  State  has 
concluded  that  issuance  of  the  permit 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment 
within  the  United  States.  A  finding  of 
no  significant  impact  is  adopted,  and  an 
environmental  impact  statement  will 
not  be  prepared. 

Dated:  August  4,  1998. 
Stuart  E.  Eizenstat, 

Under  Secretary  of  State  for  Economic, 

Business  and  Agricultural  Affairs. 

[PR  Doc.  98-23120  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  4710-07-M 


DEPARTMENT  OF  STATE 

[Public  Notice:  2871] 

United  States-Egypt  Science  and 
Technology  Joint  Board;  Public 
Announcement  of  a  Science  and 
Technology  Program  for  Competitive 
Grants  to  Support  International, 
Collaborative  Projects  in  Science  and 
Technology  Between  U.S.  and 
Egyptian  Cooperators 

September  1,  1998. 

AGENCY:  Department  of  State. 

ACTION:  Notice. 

EFFECTIVE  DATE:  September  1.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

Vickie  Alexander,  Program 
Administrator,  U.S. -Egypt  Science  and 
Technology  Grants  Program,  U.S. 
Embassy.  Cairo/ECPO,  Unit  64900.  Box 
6,  APO  AE  09839-4900;  phone;  011- 
(20-2)  357-2925;  fax:  011-(20-2)  354- 
8091;  E-mail:  alexanderva@state.gov 

SUPPLEMENTARY  INFORMATION: 

Authority:  This  program  is  established 
under  22  U.S.C.  2656d  and  the  Agreement  for 
Scientific  and  Technological  Cooperation 
between  the  Government  of  the  United  States 
of  America  and  the  Government  of  the  Arab 
Republic  of  Egypt. 

A  solicitation  for  this  program  will 
begin  September  1,  1998.  This  program 
will  provide  modest  grants  for 
successfully  competitive  proposals  for 
binational  collaborative  projects  and 
other  activities  submitted  by  U.S.  and 
Egyptian  experts.  Projects  must  help  the 
United  States  and  Egypt  utilize  science 
and  apply  technology  by  providing 
opportunities  to  exchange  ideas, 
information,  skills,  and  techniques,  and 
to  collaborate  on  scientific  and 
technological  endeavors  of  mutual 
interest  and  benefit.  Proposals  which 
fully  meet  the  submission  requirements 
as  outlined  in  the  Program 
Announcement  will  receive  peer 
reviews.  Proposals  considered  for 
funding  in  Fiscal  Year  1999  must  be 
postmarked  by  December  1.  1998.  All 
proposals  will  be  considered;  however, 
special  consideration  will  be  given  to 
proposals  that  address  priority  areas 
defined/approved  by  the  Joint  Board. 
These  include  priorities  in  the  areas  of 
environmental  technologies, 
biotechnology,  standards  and  metrology, 
and  manufacturing  technoiogies.  More 
information  on  these  priorities  and 
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copies  of  the  Program  Announcement/ 
Application  may  be  obtained  by  request. 
Brooke  Holmes, 

Director.  Office  of  Science  and  Technology 
Cooperation,  Bureau  of  Oceans  and 
International  Environmental  and  Scientific 
Affairs  and.  Co-Chair.  i'.S. -Egypt  S^T foint 
Board. 

IFR  Doc.  98-23124  Filed  8-27-98;  8:45  dm| 
BILUNG  COOE  4710-0»-M 

DEPARTMENT  OF  STATE 

[Public  Notice  2877] 

Delegation  of  Authority  No.  145-12 

Pursuant  to  section  1  of  the  State 
Department  Basic  Authorities  Act  (22 
U.S.C.  2651a),  as  amended  and 
Executive  Order  No.  12938,  as  amended. 
Section  1(a)  of  State  Department 
Delegation  of  Authority  No.  145  of 
February  4.  1980,  45  f'R.  11655,  as 
amended,  is  hereby  further  amended  by 
adding  a  new  subparagraph  12  as 
follows: 

"(12)  The  functions  conferred  on  the 
Secretary  of  State  in  Executive  Order 
12938  of  November  14.  1994." 

Dated:  July  30.  1998. 
Strobe  TalboH. 

Acting  Secretary  of  State. 

(PR  Doc  98-2312.3  Filed  8-27-98;  8;45  ami 
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DEPARTMENT  OF  STATE 

Bureau  of  Economic  and  Business 
Affairs 

[Public  Notice  2874] 

National  Interest  Determination 
Concerning  Four  Pipelines  Operated 
on  the  Border  of  the  United  States  at 
International  Falls,  Minnesota  by  Boise 
Cascade  Corporation 

Pursuant  to  the  authority  vested  in  me 
under  Executive  Order  11423  of  August 
16,  1968  as  amended  by  Executive 
Order  12847  of  May  17,  1993,  and 
Department  of  State  Delegation  of 
Authority  No.  118-1  of  April  11,  1973. 
and  subject  to  satisfaction  of  the 
requirements  of  sections  1(d)  and  1(f)  of 
the  said  Executive  Order,  I  hereby 
determine  that  issuance  of  a  permit  to 
Boise  Cascade  Corporation,  a  Delaware 
Corporation,  to  operate  and  maintain 
four  existing  pipelines  for  the 
transportation  of  water,  steam  and  filler 
material  across  the  international 
boundary  between  the  United  States  and 
Canada  near  International  Falls, 
Minnesota  would  serve  the  national 
interest. 


This  determination  shall  become  final 
fifteen  days  after  the  Secretaries  of 
Defense,  Treasury,  Interior,  Commerce, 
Transportation,  the  Attorney  General, 
the  chairman  of  the  Surface 
Transportation  Board,  and  the  Director 
of  the  Federal  Emergency  Management 
Agency  have  been  notified  of  this 
proposed  determination,  unless  the 
matter  must  be  referred  to  the  President 
for  consideration  and  final  decision 
pursuant  to  section  1(f)  of  said 
Executive  Order. 

Dated:  August  4,  1998. 
Stuart  E.  Eizenstat, 

Under  Secretary  of  State  for  Economic. 

Business  and  Agricultural  Affairs. 

(FR  Doc.  98-23119  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  4710-07-M 


DEPARTMENT  OF  STATE 

[Public  Notice  2876] 

Revised  Notice  of  Guidelines  for 
Determining  Comparability  of  Foreign 
Programs  for  the  Protection  of  Sea 
Turtles  in  Shrimp  Trawl  Fishing 
Operations 

summary:  Section  609  of  Public  Law 
101-162  ("Section  609")  provides  that 
shrimp  harvested  with  technology  that 
may  adversely  affect  certain  species  of 
sea  turtles  may  not  be  imported  into  the 
United  States  unless  there  is  an  annual 
certification  to  Congress  that  the 
harvesting  nation  has  a  regulatory 
program  and  an  incidental  take  rate 
comparable  to  that  of  the  United  States, 
or,  alternatively,  that  the  fishing 
environment  in  the  harvesting  nation 
does  not  pose  a  threat  to  the  incidental 
taking  of  sea  turtles.  This  notice  revises 
the  April  19,  1996  guidelines  used  by 
the  Department  of  State  in  making  such 
certification,  in  response  to  a  decision 
made  by  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  on  June  4,  1998. 
EFFECTIVE  DATE:  August  28,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bill  Gibbons-Fly,  Office  of  Marine 
Conservation,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State, 
Washington  DC  20520,  telephone 
number  (202)  647-2335. 
SUPPLEMENTARY  INFORMATION:  Section 
609  provides  that  shrimp  or  products 
from  shrimp  harvested  with  commercial 
fishing  technology  that  may  adversely 
affect  certain  species  of  sea  turtles 
protected  under  U.S.  law  and 
regulations  may  not  be  imported  into 
the  United  States  unless  the  President 
certifies  to  Congress  by  May  1,  1991, 
and  annually  thereafter,  that: 


a.  The  government  of  the  harvesting 
nation  has  provided  documentary 
evidence  of  the  adoption  of  a  regulatory 
program  governing  the  incidental  taking 
of  such  sea  turtles  in  the  course  of  such 
harvesting  that  is  comparable  to  that  of 
the  United  States;  and 

b.  The  average  rate  of  that  incidental 
taking  by  vessels  of  the  harvesting 
nation  is  comparable  to  the  average  rate 
of  incidental  taking  of  sea  turtles  by 
United  States  vessels  in  the  course  of 
such  harvesting;  or 

c.  The  particular  fishing  environment 
of  the  harvesting  nation  does  not  pose 

a  threat  of  the  incidental  taking  of  such 
sea  turtles  in  the  course  of  such 
harvesting. 

The  President  has  delegated  to  the 
Secretary  of  State  the  authority  to  make 
certifications  pursuant  to  Section  609 
(Memorandum  of  December  19,  1990;  56 
FR  357;  January  4,  1991). 

The  relevant  species  of  sea  turtles  are: 
loggerhead  (Coretta  caretta),  Kemp's 
ridley  (Lepidochelys  kempi).  green 
(Chelonia  mydas),  leatherback 
((Dermochelys  coriacea)  and  hawksbill 
(Erermochelys  imbricata). 

On  October  8,  1996,  the  Court  of 
International  Trade  held  that  Section 
609  could  not  be  enforced  by  the 
Department  of  State  so  as  to  allow  entry 
into  the  United  States  of  any  shrimp  or 
products  from  shrimp  harvested  by 
citizens  or  vessels  of  nations  which  had 
not  been  certified  in  accordance  with 
Section  609.  Earth  Island  Institute  v. 
Christopher,  942,  F.  Supp.  597  (CIT 
1996). 

On  November  25,  1996,  the  Court  of 
International  Trade  issued  an  opinion 
which  clarified  the  October  1996  ruling 
and  stated  that  the  State  Department 
could  allow  entry  into  the  United  States 
of  any  shrimp  or  products  from  shrimp 
harvested  by  citizens  or  vessels  of 
nations  which  have  not  been  certified  in 
accordance  with  Section  609  so  long  as 
the  harvest  was  accomplished  in  a 
manner  which  did  not  adversely  affect 
sea  turtles  (e.g.  shrimp  harvested  in  an 
aquaculture  facility  under  certain 
circumstances;  shrimp  harvested  by 
manual  rather  than  by  mechanical 
methods;  or  shrimp  harvested  in  areas 
in  which  sea  turtles  do  not  occur). 
However,  shrimp  and  products  from 
shrimp  harvested  with  turtle  excluder 
devices  (TEDs)  could  not  be  imported 
unless  the  harvesting  nation  was 
certified  in  accordance  with  Section 
609.  Earth  Island  Institute  v. 
Christopher,  948  F.  Supp.  1062  (CIT 
1996). 

On  June  4,  1998,  the  U,S.  Court  of 
Appeals  for  the  Federal  Circuit  vacated 
the  trial  court's  October  8, 1996  and 
November  25,  1996  rulings  and  held 
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that  the  trial  court  lacked  jurisdiction 
because  the  plaintiffs  had  previously 
withdrawn  their  motion  on  which  the 
court  based  its  decisions. 

In  response  to  the  June  4,  1998 
decision,  the  Department  of  State  takes 
this  opportunity  to  reaffirm  the 
guidelines  issued  on  April  19,  1996  (FR 
Vo.l.  61,  No.  n,  April  19,  1996),  except 
as  modified  herein. 

The  Department  of  State  reinstates  its 
determination  that  the  harvesting  of 
shrimp  with  TEDs  does  not  adversely 
affect  sea  turtle  species  and  that  TED- 
caught  shrimp  is  therefore  not  subject  to 
the  import  prohibition  created  by 
Section  609(b)(1).  As  described  below, 
however,  the  Department  of  State  has 
decided  to  establish  several  conditions 
and  incentives  relating  to  the 
importation  of  such  shrimp  that  are 
intended  to  address  concerns  that  have 
been  raised  about  the  effect  of  this 
determination  on  the  conservation  of 
sea  turtle  species. 

These  concerns  are  of  two  basic  kinds. 
First,  there  is  a  concern  that  foreign 
harvesters  will  fraudulently  claim  that 
shrimp  has  been  harvested  with  TEDs. 
To  protect  against  such  fraud,  the 
guidelines  issued  on  April  19,  1996 
already  require  every  shipment  of 
shrimp  entering  the  U.S.  market  to  be 
accompanied  by  a  completed  DSF-121 
form  indicating  either  that  the  shrimp 
was  harvested  in  a  certified  nation  or 
was  harvested  in  an  uncertified  nation 
under  one  of  the  conditions  that  do  not 
adversely  affect  sea  turtles  species.  For 
shrimp  harvested  in  certified  nations, 
only  the  exporter  must  certify  that  the 
shrimp  was  harvested  in  the  manner 
indicated  on  the  form.  For  shrimp 
harvested  in  uncertified  nations,  both 
the  exporter  and  a  government  official 
in  the  harvesting  nation  must  so  certify. 
The  Department  of  State  has  decided  to 
add  to  these  safeguards  by  undertaking 
regular  examinations  of  the  procedures 
that  governments  of  uncertified  nations 
have  put  in  place  for  verifying  the 
accurate  completion  of  the  DSP-121 
forms.  If,  upon  our  review,  such 
governments  do  not  demonstrate  that 
they  have  adequate  procedures  in  place, 
the  Department  will  instruct  the 
Customs  Service  not  to  permit  the 
importation  of  TED-caught  shrimp 
harvested  in  that  nation. 

Second,  there  is  a  concern  that  foreign 
nations  that  have  established  regulatory 
programs  governing  the  incidental 
taking  of  sea  turtles  in  the  course  of 
shrimp  trawl  harvesting  that  are 
comparable  to  the  U.S.  program  will 
abandon  or  limit  those  programs  so  that 
only  shrimp  vessels  harvesting  shrimp 
for  export  to  the  U.S.  market  will 
actually  use  TEDs.  Similarly,  a  concern 
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has  been  raised  that  other  nations  that 
may  be  considering  the  adoption  of  such 
programs  may  instead  adopt  a  policy  of 
using  TEDs  only  on  vessels  harvesting 
shrimp  for  export  to  the  U.S.  market. 

As  a  matter  of  policy,  the  Department 
of  State  is  of  the  view  that  foreign 
governments  should  require  TEDs  to  be 
used  on  shrimp  trawl  vessels  wherever 
there  is  a  likelihood  of  intercepting  sea 
turtles.  Available  evidence  does  not 
indicate  that  a  decision  to  permit  the 
importation  of  TED-caught  shrimp  from 
uncertified  nations  will  cause  foreign 
governments  to  abandon  (or  to  refrain 
from  adopting)  regulatory  programs 
requiring  TEDs  to  be  used  in  this 
manner.  During  the  earlier  period  in 
which  the  United  States  permitted 
importation  of  TED-caught  shrimp  from 
uncertified  nations,  no  foreign  nation 
that  had  established  such  a  program 
abandoned  or  limited  its  program. 
Indeed,  some  Central  American  nations 
expanded  their  TEDs  programs  during 
that  time  to  include  their  Pacific  as  well 
as  Caribbean  coasts. 

Nevertheless,  in  order  to  ensure  that 
a  decision  to  permit  the  importation  of 
TED-caught  shrimp  from  uncertified 
nations  does  not  undermine  the 
establishment  of  such  programs,  the 
Department  of  State  will  review  the 
effects  of  the  decision  every  six  months 
for  a  three-year  period  beginning  May  1, 
1999.  If  evidence  fndicates  that  the 
decision  has  adversely  affected  sea 
turtle  species;  e.g.,  by  prompting  foreign 
governments  to  abandon  or  limit 
country-wide  TEDs  programs  or  to  fail 
to  adopt  such  programs,  the  Department 
will  reassess  the  decision. 

The  Department  has  further  decided 
to  increase  its  efforts  to  protect  and 
conserve  sea  turtles  through  the 
negotiation  and  implementation  of 
multilateral  agreements.  To  this  end,  the 
Department  shall  strive  to  secure  the 
entry  into  force  of  the  Inter-American 
Convention  for  the  Protection  and 
Conservation  of  Sea  Turtles  throughout 
the  Western  Hemisphere  as  early  as 
possible.  The  Department  will  also 
intensify  efforts  to  negotiate  comparable 
agreements  for  other  regions  where  sea 
turtles  are  at  considerable  risk, 
including  from  shrimp  trawl  fishing, 
beginning  with  the  Indian  Ocean  region. 

For  the  sake  of  clarity,  the  April  19, 
1996  guidelines  are  restated  below  with 
certain  modifications. 

The  U.S.  Program.  The  foundation  of 
the  U.S.  program  governing  the 
incidental  taking  of  sea  turtles  in  the 
course  of  shrimp  harvesting  is  the 
requirement  that  commercial  shrimp 
trawl  vessels  use  TEDs  approved  in 
accordance  with  standards  established 
by  the  U.S.  National  Marine  Fisheries 


Service  (NMFS),  in  areas  and  at  times 
when  there  is  a  likelihood  of 
intercepting  sea  turtles.  The  goal  of  this 
program  is  to  protect  sea  turtle 
populations  firom  further  decline  by 
reducing  the  incidental  mortality  of  sea 
turtles  in  commercial  shrimp  trawl 
operations. 

The  commercial  shrimp  trawl 
fisheries  in  the  United  States  in  which 
there  is  a  likelihood  of  intercepting  sea 
turtles  occur  in  the  temperate  waters  of 
the  Gulf  of  Mexico  and  the  Atlantic 
Ocean  from  North  Carolina  to  Texas. 
With  very  limited  exceptions,  all  US 
commercial  shrimp  trawl  vessels 
operating  in  these  waters  must  use 
approved  TEDs  at  all  times  and  in  all 
areas.  The  only  exceptions  to  this 
requirement  are  as  follows: 

a.  Vessels  equipped  exclusively  with 
the  following  special  types  of  gear  and 
deployed  with  certain  restricted  tow 
times  are  not  required  to  use  TEDs 
because  the  nature  of  their  operations 
does  not  pose  a  threat  of  the  incidental 
drowTiing  of  sea  turtles:  barred  beam 
trawls  and/or  roller  trawls,  wing  nets, 
skimmer  trawls,  and  pusher-head 
trawls.  Single  try  nets  (with  less  than  a 
twelve  foot  headrope  emd  fifteen  foot 
rope)  and  test  nets,  used  briefly  to  test 
for  shrimp  concentrations,  need  not 
have  TEDs. 

b.  Vessels  whose  nets  are  retrieved 
exclusively  by  manual  rather  than 
mechanical  means  are  not  required  to 
use  TEDs  because  the  lack  of  a 
mechanical  retrieval  system  necessarily 
limits  tow  times  to  a  short  duration  so 
as  not  to  pose  a  threat  of  the  incidental 
drowning  of  sea  turtles.  This  exemption 
applies  only  to  vessels  that  have  no 
power  or  mechanical-advantage  trawl 
retrieval  system. 

c.  In  exceptional  circumstances, 
where  NMFS  determines  that  the  use  of 
TEDs  would  be  impracticable  because  of 
special  environmental  conditions  such 
as  the  presence  of  algae,  seaweed,  or 
debris,  or  that  TEDs  would  be 
ineffective  in  protecting  sea  turtles  in 
particular  areas,  vessels  are  permitted  to 
restrict  tow  times  instead  of  using  TEDs. 
Such  exceptions  are  generally  limited  to 
two  periods  of  30  days  each.  In  practice. 
NMFS  has  permitted  such  exceptions 
only  rarely. 

With  these  Umited  exceptions,  all 
other  commercial  shrimp  trawl  vessels 
operating  in  waters  subject  to  U.S. 
jurisdiction  in  which  there  is  a 
likelihood  of  intercepting  sea  turtles 
must  use  TEDs  at  all  times.  For  more 
information  on  the  U.S.  program 
governing  the  incidental  taking  of  sea 
turtles  in  the  course  of  commercial 
shrimp  trawl  harvesting,  see  50  CFR 
227.17  and  50  CFR  227.72(e). 
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Shrimp  Harvested  in  a  Manner  Not 
Harmful  to  Sea  Turtles.  The  Department 
prohibitions  imposed  pursuant  to 
Section  609  do  not  apply  to  shrimp  or 
products  of  shrimp  harvested  under  the 
following  conditions,  since  such 
harvesting  does  not  adversely  affect  sea 
turtles: 

a.  Shrimp  harvested  in  an  aquaculture 
facility  in  which  the  shrimp  spend  at 
least  30  days  in  pond  prior  to  being 
harvested. 

b.  Shrimp  harvested  by  commercial 
shrimp  trawl  vessels  using  TEDs 
comparable  in  effectiveness  to  those 
required  in  the  United  States. 

c.  Shrimp  harvested  exclusively  by 
means  that  do  not  involve  the  retrieval 
of  fishing  nets  by  mechanical  devices  or 
by  vessels  using  gear  that,  in  accordance 
with  the  U.S.  program  described  above, 
would  not  require  TEDs. 

d.  Species  of  shrimp,  such  as  the 
pandalid  species,  harvested  in  areas  in 
which  sea  turtles  do  not  occur. 

Shrimp  Exporter's/Importer's 
Declaration.  The  requirement  that  all 
shipments  of  shrimp  and  products  of 
shrimp  imported  into  the  United  States 
must  be  accompanied  by  a  declaration 
(DSP-121,  revised)  became  effective  as 
of  May  1,  1996  and  remains  effective. 
The  DSP-121  attests  that  the  shrimp 
accompanying  the  declaration  was 
harvested  either  under  conditions  that 
do  not  adversely  affect  sea  turtles  (as 
defined  above)  or  in  waters  subject  to 
the  jurisdiction  of  a  nation  currently 
certified  pursuant  to  Section  609.  All 
declarations  must  be  signed  by  the 
exporter. 

The  requirement  that  a  government 
official  of  the  harvesting  nation  not 
currently  certified  pursuant  to  Section 
609  must  also  sign  the  DSP-121 
asserting  that  the  accompanying  shrimp 
was  harvested  under  conditions  that  do 
not  adversely  affect  sea  turtles  species 
remains  effective.  Notice  is  hereby  given 
that  the  Department  intends  to  conduct 
periodic  reviews  of  the  system  that  such 
foreign  governments  have  put  in  place 
to  verify  the  statements  made  on  the 
DSP-121  form  in  order  to  protect 
against  fraud.  The  declaration  must 
accompany  the  shipment  through  all 
stages  of  the  export  process,  including, 
any  transformation  of  the  original 
product  and  any  shipment  through  any 
intermediary  country.  As  before,  the 
Department  of  State  will  make  copies  of 
the  declaration  readily  available;  local 
reproduction  of  the  declarations  is  fully 
acceptable. 

Date  of  Export.  Import  prohibitions 
shall  not  apply  to  shipments  of  shrimp 
and  products  of  shrimp  with  a  date  of 
export  falling  at  a  time  in  which  the 


harvesting  nation  is  currently  certified 
pursuant  to  Section  609. 

Country  of  Origin.  For  purposes  of 
implementing  Section  609,  the  country 
of  origin  shall  be  deemed  to  be  the 
nation  in  whose  waters  the  shrimp  is 
harvested,  whether  or  not  the  harvesting 
vessel  is  flying  the  flag  of  another 
nation. 

Guidelines  for  Determining 
Comparability 

/.  Certification  Pursuant  to  Section 
609(bf(2)(C) 

Section  609(b)(2)(C)  authorizes  the 
Department  of  State  to  certify  a 
harvesting  nation  if  the  particular 
fishing  environment  of  the  harvesting 
nation  does  not  pose  a  threat  of 
incidental  taking  of  sea  turtles  in  the 
course  of  commercial  shrimp  trawl 
harvesting.  Accordingly,  the  Department 
shall  certify  any  harvesting  nation 
meeting  the  following  criteria  without 
the  need  for  action  on  the  part  of  the 
government  of  the  harvesting  nation: 

a.  Any  harvesting  nation  without  any 
of  the  relevant  species  of  sea  turtles 
occurring  in  waters  subject  to  its 
jurisdiction; 

b.  Any  harvesting  nation  that  harvests 
shrimp  exclusively  by  means  that  do  not 
pose  a  threat  to  sea  turtles,  e.g.,  any 
nation  that  harvests  shrimp  exclusively 
by  artisanal  means; 

c.  Any  nation  whose  commercial 
shrimp  trawling  operations  take  place 
exclusively  in  waters  subject  to  its 
jurisdiction  in  which  sea  turtles  do  not 
occur. 

//.  Other  Certifications 

The  Department  of  State  shall  certify 
any  other  harvesting  nation  by  May  1st 
of  each  year  only  if  the  government  of 
that  nation  has  provided  documentary 
evidence  of  the  adoption  of  a  regulatory 
program  governing  the  incidental  taking 
of  sea  turtles  in  the  course  of 
commercial  shrimp  trawl  harvesting 
that  is  comparable  to  that  of  the  United 
States  and  if  the  average  take  rate  of  that 
incidental  taking  by  vessels  of  the 
harvesting  nation  is  comparable  to  the 
average  take  rate  of  incidental  taking  of 
sea  turtles  by  United  States  vessels  in 
the  course  of  such  harvesting. 

a.  Regulatory  Program.  The 
Department  of  State  shall  assess 
regulatory  programs,  as  described  in  the 
documentary  evidence  provided  by  the 
governments  of  harvesting  nations,  for 
comparability  with  the  U.S.  program. 
Certification  shall  be  made  if  a  program 
includes  the  following: 

1.  Required  Use  of  TEDS— a 
requirement  that  all  commercial  shrimp 
trawl  vessels  operating  in  waters  in 


which  there  is  a  likelihood  of 
intercepting  sea  turtles  use  TEDs  at  all 
times.  TEDs  must  be  comparable  in 
effectiveness  to  those  used  in  the  United 
States.  Any  exceptions  to  this 
requirement  must  be  comparable  to 
those  of  the  U.S.  program  described 
above;  and 

2.  Enforcement — a  credible 
enforcement  effort  that  includes 
monitoring  for  compliance  and 
appropriate  sanctions. 

D.  Incidental  Take.  Average  incidental 
take  rates  will  be  deemed  comparable  if 
the  harvesting  nation  requires  the  use  of 
TEDs  in  a  manner  comparable  to  that  of 
the  U.S.  program  described  above. 

c.  Additional  Considerations.  1. 
Form — A  regulatory  program  may  be  in 
the  form  of  regulations  promulgated  by 
the  government  of  the  harvesting  nation 
and  having  the  force  of  law.  If  the  legal 
system  and  industry  structure  of  the 
harvesting  nation  permit  voluntary 
arrangements  between  government  and 
the  fishing  industry,  such  an 
arrangement  may  be  acceptable  so  long 
as  there  is  a  governmental  mechanism  to 
monitor  compliance  with  the 
arrangement  and  to  impose  penalties  for 
noncompliance,  and  confirmation  that 
the  fishing  industry  is  complying  with 
the  arrangement. 

2.  Documentary  Evidence — 
Documentary  evidence  may  be  in  the 
form  of  copies  of  the  relevant  laws, 
regulations  or  decrees.  If  the  regulatory 
program  is  in  the  form  of  a  government- 
industry  arrangement,  then  a  copy  of  the 
arrangement  is  required.  Harvesting 
nations  are  encouraged  to  provide,  to 
the  extent  practicable,  information 
relating  to  the  extent  of  shrimp 
harvested  by  means  of  aquaculture. 

3.  Additional  Turtle  Protection 
Measures — The  Department  of  State 
recognizes  that  sea  turtles  require 
protection  throughout  their  life  cycle, 
not  only  when  they  are  threatened 
during  the  course  of  commercial  shrimp 
trawl  harvesting.  In  making  the 
comparability  determination,  the 
Department  shall  also  take  into  account 
other  measures  the  harvesting  nation 
undertakes  to  protect  sea  turtles, 
including  national  programs  to  protect 
nesting  beaches  and  other  habitat, 
prohibitions  on  the  directed  take  of  sea 
turtles,  national  enforcement  and 
compliance  programs,  and  participation 
in  any  international  agreement  for  the 
protection  and  conservation  of  sea 
turtles.  The  Department  of  State  relies 
on  the  technical  expertise  of  NMFS  to 
evaluate  threats  to  sea  turtles  and  the 
sea  turtle  protection  programs  of  the 
harvesting  nations  in  order  to  assist  in 
making  the  comparability 
determination. 
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4.  Consultations — The  Department  of 
State  will  engage  in  ongoing 
consultations  with  harvesting  nations. 
The  Department  recognizes  that,  as 
turtle  protection  programs  develop, 
additional  information  will  be  gained 
about  the  interaction  between  turtle 
populations  and  shrimp  fisheries.  These 
Guidelines  may  be  revised  in  the  future 
to  take  into  consideration  that  and  other 
information,  as  well  as  to  take  into 
account  changes  in  the  U.S.  program. 

In  addition,  the  Department  seeks 
public  comment  on  the  best  ways  to 
implement  both  these  guidelines  and 
Section  609  as  a  whole  and  may  revise 
these  guidelines  in  the  future 
accordingly. 

///.  Related  Determination 

Any  harvesting  nation  that  is  not 
certified  on  May  1  of  any  year  may  be 
certified  prior  to  the  following  May  1  at 
such  time  as  the  harvesting  nation  meets 
the  criteria  necessary  for  certification. 
Conversely,  any  harvesting  nation  that 
is  certified  on  May  1  of  any  year  may 
have  its  certification  revoked  prior  to 
the  following  May  1  at  such  time  as  the 
harvesting  nation  no  longer  meets  those 
criteria. 

As  a  matter  relating  to  the  foreign 
affairs  function,  these  guidelines  are 
exempt  from  the  notice,  comment,  and 
delayed  effectiveness  provisions  of  the 
Administrative  Procedures  Act.  This 
action  is  exempt  from  Executive  Order 
12866,  and  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act. 

Dated:  August  18,  1998. 

Stuart  E.  Eizenstat, 

Under  Secretary  for  Economic,  Business  and 
Agricultural  Affairs. 

(FR  Doc.  98-23121  Filed  8-27-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 
[FTA  Docket  No.  98-4360] 

Notice  of  Request  for  the  Extension  of 
Currently  Approved  Information 
Collection 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Federal  TransitAdministration  (FTA)  to 
request  the  Office  of  Management  and 
Budget  (OMB)  to  extend  the  following 
currently  approved  information 
collection: 


49  U.S.C.  5335(a)  and  (b)  National 
Transit  Database. 

DATES:  Comments  must  be  submitted 
before  October  27,  1998. 

ADDRESSES:  All  v\Titten  comments  must 
refer  to  the  docket  number  that  appears 
at  the  top  of  this  document  and  be 
submitted  to  the  United 
StatesDepartment  of  Transportation, 
Central  Dockets  Office,  PL-401,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  from  10:00  a.m.  to  5:00  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
postcard/envelope. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Albritton,  Office  of  Program 
Management  (202)  366-0203. 

SUPPLEMENTARY  INFORMATION:  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 
collection,  including:  (1)  the  necessity 
and  utility  of  the  information  collection 
for  the  proper  performance  of  the 
functions  of  the  FTA;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  claritv 
of  the  collected  information;  and  (4) 
ways  to  minimize  the  collection  burden 
without  reducing  the  quality  of  the 
collected  information.  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval  of  this 
information  collection. 

Title:  49  U.S.C.  Section  5335(a)  and 
(b)  (OMB  Number:  2132-0544) 

Background:  49  U.S.C.  Section 
5335(a)  and  (b)  require  the  Secretary-  of 
Transportation  to  maintain  a  reporting 
system  by  uniform  categories  to 
accumulate  mass  transportation 
financial  and  operating  information  and 
a  uniform  system  of  accounts  and 
records.  Federal,  state,  and  local 
governments,  transit  agencies/boards, 
labor  unions,  manufacturers, 
researchers,  consultants  and  universities 
use  the  National  Transit  Database  for 
making  transit  related  decisions.  State 
and  local  governments  also  use  the 
National  Transit  Database  in  allocating 
funds  under  49  U.S.C.  Section  5307. 
National  Transit  Database  information  is 
essential  for  understanding  cost, 
ridership  and  other  national 
performance  trends,  including  transit's 
share  of  urban  travel.  It  would  be 
difficult  to  determine  the  future 
structure  of  FTA  programs,  to  set  policy, 
and  to  make  funding  and  other 
decisions  relating  to  the  efficiency  and 
effectiveness  of  the  Nation's  transit 


operations  without  the  National  Transit 
Database. 

Respondents:  State  and  local 
government,  business  or  other  for-profit 
institutions,  non-profit  institutions,  and 
small  business  organizations. 

Estimated  Annual  Burden  on 
Respondents:  420  hours  for  each  of  the 
567  respondents. 

Estimated  Total  Annual  Burden: 
238.140  hours. 

Frequency:  Annual. 

Issued:  August  25.  1998. 
Nuria  I.  Fernandez, 

Deputy  Administrator. 

|FR  Doc  98-23243  Filed  8-27-98.  8:45  am] 

BILUNG  CODE  4910-67-U 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

DocKet  No.  NHTSA  98-4357;  Notice  1 

Aprilia,  SpA  ,  Receipt  of  Application  for 
Temporary  Exemption  From  Federal 
Motor  Vehicle  Safety  Standard  No.  123 

Aprilia  SpA  of  Noale,  Italy,  has 
applied  for  a  temporary  exemption  for 
calendar  years  1999  and  2000  from  a 
requirement  of  S5.2.1  (Table  1)  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  123  Motorcycle  Controls  and 
Displays.  The  basis  of  the  request  is  that 
"compliance  with  the  standard  would 
prevent  the  manufacturer  from  selling  a 
motor  vehicle  with  an  overall  level  of 
safety  at  least  equal  to  the  overall  safetv 
level  of  nonexempt  vehicles."  49  US  C. 
Sec.  30113(b)(3)(iv). 

This  notice  of  receipt  of  an 
application  is  published  in  accordance 
with  the  requirements  of  49  U.S.C 
30113(b)(2)  and  does  not  represent  anv 
judgment  of  the  agency  on  the  merits  of 
the  application. 

If  a  motorcycle  is  produced  with  rear 
wheel  brakes,  S5.2.1  of  Standard  No. 
123  requires  that  the  brakes  be  operable 
through  the  right  foot  control,  though 
the  left  handlebar  is  permissible  for 
motor  driven  cycles  (Item  11.  Table  1). 
Aprilia  would  like  to  use  the  left 
handlebar  as  the  control  for  the  rear 
brakes  of  its  Leonardo  150  motorcycle, 
whose  150  cc  engine  produces  more 
than  the  5  hp  maximum  that  separates 
motor  driven  cycles  from  motorcycles. 
The  Aprilia  can  attain  speeds  up  to  106 
km/h  (65. 7  mph).  The  frame  of  the 
Leonardo  "has  not  been  designed  to 
mount  a  right  foot  operated  brake  pedal, 
which  is  a  sensitive  pressure  point  able 
to  apply  considerable  s^n'ss  to  the 
frame,  causing  failure  due  to  fatigue 
*    *    *"  Aprilia  "intends  to  begin  sales 
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into  the  United  States  for  market  testing 
purposes  during  the  1999  sales  year  and 
would  like  to  present  a  model  line 
including  the  Leonardo  150 
motorcycle."  Absent  an  e.xemption.  it 
would  he  unable  to  do  so  bet:ause  the 
\ehicle  would  not  fully  comply  with 
Standard  No.  12.1.  h  has  requested  an 
exemption  for  calendar  years  1999  and 
2000. 

Aprilia  argues  that  the  overall  level  of 
safety  of  the  Leonardo  150  equals  or 
exceeds  that  of  a  non-exempted  motor 
yehicle  for  the  following  reasons.  The 
Leonardo  150  is  equipped  with  an 
automatic  transmission.  .'\s  there  is  no 
foot  operated  gear  change,  "the 
operation  and  use  of  a  motorcycle  with 
an  automatic  transmission  is  similar  to 
the  operation  and  use  of  a  bicycle." 
Thus,  the  Leonardo  150  can  be  operated 
without  requiring  special  training  or 
practice.  In  response  to  NHTSA's 
justification  for  standardization  of 
motorcycle  controls.  Aprilia  argues  that 

any  driver  will  not  hesitate  when 
confronted  with  an  emergency"  because 
"the  use  of  a  left  hand  lever  for  the  rear 
brake  is  highly  'intuitive'  and  easy  to 
use    *    *    *."' 

Admitting  that  "the  human  foot  can 
apply  much  more  force  than  can  the 
hand."  Aprilia  believes  that  "with  the 
modern  hydraulically  activated  disc 
brakes  used  on  the  Leonardo  150,  more 
than  enough  brake  actuation  force  is 
available  from  the  hand  of  even  the 
smallest  rider."  Further,  "it  takes  much 
longer  for  the  riders  foot  to  be  placed 
over  the  pedal,  and  the  foot  force 
applied,  than  it  does  for  the  rider  to 
reach  and  squeeze  the  hand  lever." 
.Aprilia  argues  that  "reducing  this 
'latency  time'  to  a  minimum,  especially 
for  inexperienced  riders,  has  obvious 
safety  benefits."  Finally,  the  hand  lever 
reduces  the  possibility  of  loss  of  control 
because  of  rear  wheel  locking  in  an 
emergency  braking  situation  because  of 
"the  increased  sensitivity  to  brake 
feedback  with  the  hand  lever." 

Aprilia  points  out  that  European 
regulations  allow  motorcycle 
manufacturers  the  option  of  choosing 
rear  brake  application  through  either  a 
right  foot  or  left  handlebar  control,  and 
that  Australia  permits  the  optional 
locations  for  motorcycles  of  anv  size 
with  automatic  transmissions. 

An  exemption  would  be  consistent 
with  objectives  of  motor  vehicle  safety, 
.•\prilia  argues,  because  it  believes  that 
its  disc  brake  system  provides  "better 
resistance  to  fade  and  better 
performance  under  wet  conditions." 
The  design  of  the  vehicle  "has  been 
tested  by  long  use  in  Europe  and  the  rest 
of  the  world"  without  safety  concerns 
being  raised.  An  exemption  would  be  in 


the  public  interest  because  the 
emissions  "of  the  small  engines  have 
been  demonstrated  to  be  lower  than 
alternative  means  of  transportation  such 
as  large  motorcycles  or  automobiles." 
The  introduction  of  "this  type  of  motor 
vehicle  will  provide  the  American 
consumer  with  a  broader  range  of  choice 
of  low-cost  transportation." 

Interested  persons  are  invited  to 
submit  comments  on  the  application 
described  above.  Comments  should  refer 
to  the  docket  number  and  the  notice 
number,  and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
The  Docket  Room  is  open  from  10:00 
a.m.  until  5:00  p.m.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 

Notice  of  final  action  on  the 
application  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  September  28, 
1998. 

(49  U.S.C.  30113;  delegations  of  authority  at 
49CFK  1.50  and  501.8) 

Issued  on  August  25.  1998. 
L.  Robert  Shelton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc   98-23241  Filed  8-27-98;  8:45  am] 
BILUNG  CODE  4910-59-^ 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Docket  No.  MC-F-20927] 

Coach  USA,  Inc.— Control — Chenango 
Valley  Bus  Lines,  Inc.;  Colonial  Coach 
Corp.;  GL  Bus  Lines,  Inc.;  Gray  Line 
Air  Shuttle,  Inc.;  Gray  Line  New  York 
Tours,  Inc.;  Hudson  Transit 
Corporation;  Hudson  Transit  Lines, 
Inc.;  and  International  Bus  Services, 
Inc. 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  Tentatively  Approving 
Finance  Transaction. 

SUMMARY:  Coach  USA,  Inc.  (Coach),  a 
noncarrier  that  controls  several  motor 
passenger  carriers,  filed  an  application 
under  49  U.S.C.  14303  for  control  of 
Chenango  Valley  Bus  Lines.  Inc. 
(Chenango),  Colonial  Coach  Corp. 
(Colonial),  GL  Bus  Lines,  Inc.  (GL),  Gray 


Line  Air  Shuttle,  Inc.  (GL  Air),  Gray 
Line  New  York  Tours.  Inc.  (GLNY), 
Hudson  Transit  Corporation  (HTC), 
Hudson  Transit  Lines,  Inc.  (HTL),  and 
International  Bus  Services.  Inc.  (IBS),  all 
motor  passenger  carriers  related  to  one 
another  through  largely  common 
ownership.  Persons  wishing  to  oppose 
the  application  must  follow  the  rules 
under  49  CFR  part  1182,  subparts  B  and 
C.  The  Board  has  tentatively  approved 
the  transaction,  and,  if  no  opposing 
comments  are  timely  filed,  this  notice 
will  be  the  final  Board  action. 

DATES:  Comments  must  be  filed  by 
October  13,  1998.  Applicant  may  file  a 
reply  by  November  2,  1998.  If  no 
comments  are  filed  by  October  13,  1998, 
this  notice  is  effective  on  that  date. 

ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  STB 
Docket  No.  MC-F-20927  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington.  DC  20423- 
0001.  In  addition,  send  one  copy  of 
comments  to  applicant's 
representatives:  Betty  Jo  Christian  and 
David  H.  Coburn,  Steptoe  &  Johnson 
LLP,  1330  Connecticut  Avenue,  N.W., 
Washington.  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
[TDD  for  the  hearing  impaired:  (202) 
565-1695.1 

SUPPLEMENTARY  INFORMATION:  Coach 
currently  controls  several  motor 
passenger  carriers.'  In  this  transaction, 
it  seeks  to  acquire  control  of  Chenango;  ^ 


'  The  Board  recently  issued  a  notice  tentatively 
granting  Coach  authority  to  control  nine  additional 
motor  carriers  of  passengers.  Coach  USA.  Inc. — 
Control— Blue  Bird  Coach  Lines.  Inc.  et  al .  STB 
Docket  .\o.  MC-F-20g21  (STB  ser\ed  [une  19. 
1998).  Because  no  adverse  comments  were  filed,  the 
notice  became  the  final  action  of  the  Board.  In 
addition,  the  Board  more  recently  issued  notices 
tentatively  granting  Coach  authority  to  control  two 
motor  passenger  carriers.  Coach  USA.  Inc  — 
Control — Kansas  Citv  Executive  Coach.  Inc.  and  Le 
Bus.  Inc  .  STB  Docket  No  MC-F-20923  (STB 
served  July  24.  1998):  and  to  control  five  motor 
passenger  carriers.  Coach  USA.  Inc. — Control — 
Brunswick  Transportation  Company  d/b/a  The 
Maine  Line,  et  al.  STB  Docket  No.  MC-F-2092G 
(STB  served  Aug.  14.  1998).  Finally.  Coach  has 
recently  filed  an  application  with  the  Board  to 
continue  in  control  of  a  motor  passenger  carrier. 
Coach  USA.  Inc. — Continuance  in  Control — Salt 
Lake  Coaches.  Inc  .  STB  Docket  No.  MC-F-20928 
(filed  Aug.  3.  1998). 

^Chenango  is  a  New  York  corporation.  It  holds 
federally  issued  operating  authority  in  Docket  No. 
MC-141324.  as  well  as  authority  from  the  New 
York  State  Department  of  Transportation  (NYDOT). 
Chenango  utilizes  a  fleet  of  approximately  14 
motorcoaches  and  employs  47  full  and  part  time 
employees.  Chenango's  gross  revenue  for  fiscal  year 
1997  was  approximately  S2.2  million.  Chenango  is 
owned  in  full  by  noncarrier  Limousine  Rental 
Service.  Inc.  (Limousine).  A  majority  of  the  shares 
of  Limousine  are  owned  by  Mr.  Bamett  Rukin. 
Limousine  also  wholly  owns  GL. 
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Colonial;  ^  GL;  •»  GL  Air;  *  GLNY;  ^  HTC;  ^ 
HTL;  *  and  IBS  '  by  acquiring  all  of  the 
stock  of  each  of  these  commonly- 
controlled  carriers. '0 


"Colonial  is  a  New  Jersey  corporation.  It  holds 
federally  issued  operating  authority  in  Docket  No. 
MC-39491.  as  well  as  authority  from  the  New  |ersey 
Department  of  Transportation  (NJDOT).  Colonial 
operates  a  fleet  of  8  motorcoaches  and  employs  25 
full  and  part  time  persons.  Colonial's  gross  annual 
revenue  in  1997  was  approximately  S945.000. 
Colonial  is  owned  by  Mr.  Barnett  Rukin  (who  holds 
a  majority  interest).  Mr.  Julius  Eisen  and  Ms.  Susan 
Eisen. 

*GL  is  a  New  York  corporation.  It  holds  federally 
issued  operating  authority  in  Docket  No.  MC- 
180074,  as  well  as  authority  from  NYDOT.  At 
present,  GL  is  not  conducting  motor  passenger 
operations  and  has  no  revenues  from  bus 
operations.  GL.  like  Chenango,  is  owned  in  full  by 
noncarrier  Limousine. 

'GL  Air  is  a  New  Jersey  corporation.  It  holds 
federally  issued  operating  authority  in  Docket  No. 
MC-2 18255,  as  well  as  authority  from  NYDOT  GL 
Air  operates  a  fleet  of  44  vans,  33  double-deck 
buses,  17  minibuses  and  1  trolley.  GL  Air  employs 
approximately  200  persons.  GL  Air's  gross  annual 
revenue  in  1997  was  over  59.2  million.  GL  Air  is 
owned  by  Mr.  Barnett  Rukin.  Mr.  Julius  Eisen.  Mr. 
Charles  Flateman.  Mr.  Andrew  Eisen.  Ms.  Cara 
Eisen,  Mr.  Joshua  Eisen,  the  Emily  Rukin  Grantor 
Trust,  the  William  Rukin  Grantor  Trust,  and  the 
Alexandra  Rukin  Family  Trust. 

'GLNY  is  a  New  York  corporation.  It  holds 
federally  issued  operating  authority  m  Docket  No. 
MC-1 80229.  GLNY  employs  approximately  90 
persons.  GLNY's  1997  annual  revenues  were  in 
excess  of  SI  7.8  million.  GLNY  is  owTied  by  Mr. 
Barnett  Rukin,  Mr.  Julius  Eisen,  Ms.  Brina  Lois 
Rosenblatt,  Mr.  Bernard  Flateman.  and  Mr.  Charles 
Flateman. 

'HTC  is  a  New  York  corporation.  It  holds 
federally  issued  operating  authority  in  Docket  No. 
MC-1 33403.  as  well  as  authority  from  NYDOT. 
HTC  employs  approximately  40  persons.  HTC's 
gross  annual  revenue  for  1997  was  $5.1  million. 
HTC  is  owned  by  Mr.  Julius  Eisen.  Mr.  Joshua 
Eisen,  Mr.  Andrew  Eisen.  William  Rukin  Grantor 
Trust.  Cara  Gail  Eisen  Trust,  Ms.  Donna  Rukin,  and 
Short  Line  Terminal  Agency,  Inc.  (Short  Line),  a 
noncarrier  which  owns  a  majority  interest  in  HTC. 
The  voting  shares  of  Short  Line  are  in  turn  owned 
largely  by  Mr.  Barnett  Rukin. 

'HTL  is  a  Delaware  Corporation.  It  holds 
federally  issued  operating  authority  in  Docket  No. 
MC-228,  as  well  as  authority  from  NJDOT.  HTL 
operates  a  fleet  of  150  vehicles,  mostly 
motorcoaches,  and  employs  approximately  325 
persons.  HTL's  gross  annual  revenue  in  1997  was 
approximately  $25.6  million.  Short  Line,  in  which 
Mr.  Barnett  Rukin  holds  the  large  majority  of  voting 
shares,  owns  a  majority  interest  in  HTL.  HTL  is  also 
owned  by  Mr.  Barnett  Rukin.  Mr.  Julius  Eisen.  Ms. 
Susan  Eisen,  Mr.  Joshua  Eisen,  Mr.  Andrew  Eisen, 
William  Rukin  Grantor  Trust.  Trust  for  the  Benefit 
of  Joshua  Eisen,  Trust  for  the  Benefit  of  .Andrew 
Eisen,  and  HTC,  another  of  the  acquired  companies. 

'IBS  is  a  New  York  corporation.  It  holds  federally 
issued  operating  authority  in  Docket  No.  MC- 
155937.  as  well  as  authority  from  NYDOT  and 
NJDOT.  IBS  operates  a  fleet  of  approximately  50 
vehicles  and  employs  approximately  150  persons. 
IBS's  gross  annual  revenue  in  1997  was 
approximately  $5.8  million,  most  of  which  was 
earned  from  transfers  from  related  companies.  IBS 
is  ovmed  by  Mr.  Barnett  Rukin  (who  holds  a 
majority  interest),  Mr.  Julius  Eisen,  Ms.  Brina  Lois 
Rosenblatt,  Mr.  Charles  Flateman,  and  Mr.  Bernard 
Flateman. 

'"The  Interstate  Commerce  Commission  had 
previously  approved  the  common  control  of  these 
entities  in  Hudson  Transit  Lines,  Inc. — Purchase — 


Applicant  submits  that  there  will  be 
no  transfer  of  any  federal  or  state 
operating  authorities  held  by  any  of  the 
acquired  carriers.  Following  the 
consummation  of  the  control 
transaction,  each  of  the  acquired  carriers 
will  continue  operating  in  the  same 
manner  as  before.  According  to 
applicant,  granting  the  application  will 
not  reduce  competitive  options 
available  to  the  traveling  public. 
Applicant  asserts  that  none  of  the 
carriers  proposed  to  be  acquired 
competes  to  any  meaningful  degree  with 
any  of  the  others.  Applicant  submits 
that  each  carrier  faces  substantial 
competition  from  other  bus  companies 
and  modes  of  transportation. 

Applicant  also  submits  that  granting 
the  application  will  produce  substantial 
benefits,  including  savings  in  interest 
costs  from  the  restructuring  of  debt  and 
reduced  operating  costs  from  Coach's 
enhanced  volume  purchasing  power. 
Specifically,  applicant  claims  that  the 
carriers  to  be  acquired  will  benefit  from 
lower  insurance  premiums  negotiated 
by  Coach  and  from  volume  discounts  for 
equipment  and  fuel.  Applicant  indicates 
that  Coach  will  provide  each  of  the 
carriers  to  be  acquired  with  centralized 
legal  and  accounting  ser\'ices  and 
coordinated  purchasing  services.  In 
addition,  applicant  states  that  vehicle 
sharing  arrangements  will  be  facilitated 
through  Coach  to  ensure  maximum  use 
and  efficient  operation  of  equipment. 
Applicant  states  that,  with  Coach's 
assistance,  coordinated  driver  training 
services  will  be  provided  enabling  each 
carrier  to  allocate  driver  resources  in  the 
most  efficient  manner  possible. 
Applicant  also  states  that  the  proposed 
transaction  will  benefit  the  employees 
of  the  acquired  carriers  and  that  all 
collective  bargaining  agreements  will  be 
honored  by  Coach. 

Coach  plans  to  acquire  control  of 
additional  motor  passenger  carriers  in 
the  coming  months.  It  asserts  that  the 
financial  benefits  and  operating 
efficiencies  will  be  enhanced  further  bv 
these  subsequent  transactions.  Over  the 
long  term,  Coach  states  that  it  will 
provide  centralized  marketing  and 
reservation  ser\'ices  for  the  bus  firms 
that  it  controls,  thereby  further 


Inter-City  Transportation  Co  .  Inc  .  No.  MC-F-8620 
(ICC  served  July  27.  1964);  Chenango  Valley  Bus 
Lines.  Inc — Purchase — Bmghamton  Short  Lines. 
Corp..  and  Chenango  Valley  Transit.  No.  .MC-F- 
12502  (ICC  served  Oct.  16.  1975);  David  Pukin.  et 
al. — Control —  International  Bus  Sen-ices.  Inc  .  No 
MC-F-15297  (ICC  served  Aug.  30.  1983):  lulius 
Eisen.  et  ai^-Contmuance  m  Control — GL  Bus 
Lines  and  Gray  Line  Sew  York  Tours.  Inc  .  No.  MC- 
F-16347  (ICC  served  July  23.  1985);  and  Barnett 
Bukin.  et  al  —  Continuance  in  Control.  So.  MC-F- 
19545  (ICC  served  Jan.  1990). 


enhancing  the  benefits  resulting  from 
these  control  transactions. 

Applicant  certifies  that:  (1)  none  of 
the  carriers  holds  an  unsatisfactory 
safety  rating  from  the  U.S.  Department 
of  Transportation; ' '  (2)  each  has 
sufficient  liability  insurance;  (3)  none  of 
the  acquired  carriers  is  either  domiciled 
in  Mexico  or  owned  or  controlled  by 
persons  of  that  country;  and  (4) 
approval  of  the  transaction  will  not 
significantly  affect  either  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources. 
Additional  information  may  be  obtained 
from  applicants  representatives. 

Under  49  U.S.C.  14303(b).  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest, 
taking  into  consideration  at  least:  (1)  the 
effect  of  the  transaction  on  the  adequacy 
of  transportation  to  the  public;  (2)  the 
total  fixed  charges  that  result;  and  (3) 
the  interest  of  affected  carrier 
employees. 

On  the  basis  of  the  application,  we 
find  that  the  proposed  acquisition  of 
control  is  consistent  with  the  public 
interest  and  should  be  authorized.  If  any 
opposing  comments  are  timely  filed, 
this  finding  will  be  deemed  vacated  and 
a  procedural  schedule  will  be  adopted 
to  reconsider  the  application.  If  no 
opposing  comments  are  filed  by  the 
expiration  of  the  comment  period,  this 
decision  will  take  effec:t  automatically 
and  will  be  the  final  Board  action. 

Board  decisions  and  notices  are 
available  on  our  website  at 
••WVVW.STB.DOT.GOV.' 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  Is  ordered: 

1.  The  proposed  acquisition  of  control 
is  approved  and  authorized,  subject  to 
the  filing  of  opposing  comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  de<:ision 
will  be  deemed  as  having  been  vacated 

3.  This  decision  will  be  effective  on 
October  13.  1998,  unless  timely 
opposing  comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on:  (1)  the  U.S.  Department  of 
Transportation.  Office  of  Motor  Carriers- 
HIA  30,  400  Virginia  Avenue,  S.W.. 
Suite  600.  Washington,  DC  20024;  and 
(2)  the  U.S.  Department  of  Justice, 
Antitrust  Division,  10th  Street  & 
Pennsylvania  Avenue,  N.W., 
Washington.  DC  20530. 

Decided:  .August  21.  1>198 


' '  Chenango,  Colonial.  GL  Air.  GLNY.  HTL.  and 
IBS  each  hold  a  satisfactory  safety  rating.  GLNY  and 
HTC  have  not  been  rated 
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Bv  the  Board.  Chairman  Morgan  and  Vice 
C.hciirman  Owen 
Vernon  A.  Williams. 
Secretary. 

[FK  Doc   98-2320;H  Filed  H-27-98;  8:45  am] 
BILLING  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasurv'.  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
.\lcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Certification  on  Agency  Letterhead 
Authorizing  Purchase  of  Firearm  For 
Official  Duties  of  Law  Enforcement 
Officer. 

DATES:  Written  comments  should  be 
received  on  or  before  October  27,  1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Barry  Fields. 
Regulations  Division,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
(202) 927-8522. 

SUPPLEMENTARY  INFORMATION: 

Title:  Certification  on  Agency 
Letterhead  Authorizing  Purchase  of 
Firearm  For  Official  Duties  of  Law 
Enforcement  Officer. 

0MB  Number:  1512-0546. 
Abstract:  This  letter  is  used  by  a  law 
enforcement  officer  to  purchase  a 
handgun  to  be  used  in  his/her  official 
duties  from  a  licensed  firearm  dealer 
anywhere  in  the  country.  The  letter 
^hall  state  that  the  firearm  is  to  be  used 
in  the  official  duties  of  the  officer  and 
that  he/she  has  been  checked  and  that 
ae/she  has  not  been  convicted  of  a 
nisdemeanor  crime  of  domestic 


violence.  The  letter  will  be  retained  for 
5  years  in  the  licensee's  files. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  State,  local  or  tribal 
Government. 

Estimated  Number  of  Respondents: 
50.000. 

Estimated  Time  Per  Respondent:  5 
seconds  for  the  licensee  to  file  the  letter. 

Estimated  Total  Annual  Burden 
Hours:  278. 

Request  For  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  August  20.  1998. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
(FR  Doc.  98-23135  Filed  8-27-98;  8:45  ami 
BILUNG  CODE  4810-31-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Miro's 
Black  and  Red  Series:  A  New 
Acquisition  in  Context" 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27,  1978  (43  FR  133359,  March  29, 
1978).  and  Delegation  Order  No.  85-5  of 
June  27,  1985  (50  FR  27393.  July  2, 
1985).  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit. 


"Miro's  Black  and  Red  Series:  A  New 
Acquisition  in  Context"  (see  list), 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  The  Museum  of 
Modern  Art,  New  York,  NY,  from  on  or 
about  November  18,  1998  through  on  or 
about  February  2.  1999,  is  in  the 
national  interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
pdblished  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorie  Nierenberg,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
202/619-6084,  and  the  address  is  Room 
700,  U.S.  Information  Agency,  301  4th 
Street,  SW  Washington,  DC  20547-0001. 

Dated:  August  24.  1998. 
Les  Jin, 

General  Counsel. 
[FR  Doc.  98-23247  Filed  8-27-98;  8:45  am] 

BILUNG  CODE  8230-01 -M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determination:  "Five 
Revolutionary  Seconds  XI" 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359,  March  29,  1978), 
and  Delegation  order  No.  85-5  of  June 
27.  1985  (50  FR  27393,  July  2,  1985),  I 
hereby  determine  that  the  object,  "Five 
Revolutionary  Seconds  XI,"  to  be 
included  in  the  exhibit,  "New 
Photography  14:  Jeanne  Dunning,  Olafur 
Eliasson,  Rachel  Harrison,  Sam  Taylor- 
Wood,"  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  is  of  cultural 
significance.  This  object  is  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
exhibition  or  display  of  the  object  at  the 
Museum  of  Modern  art.  New  York,  NY, 
from  on  or  about  October  14,  1998,  to 
on  or  about  January  12.  1999,  is  in  the 
national  interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Neila  Sheahan,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 


202/619-5030.  and  the  address  is  Room 
700,  U.S.  Information  Agency,  301  4th 
Street,  SW.,  Washington,  DC  20547- 
0001. 

Dated:  August  24,  1998. 
Les  Jin, 

General  Counsel. 

[FR  Doc.  98-23246  Filed  8-27-98;  8:45  am] 
BILUNG  CODE  8230-01-M 
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Corrections 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropriate  document  categories 
elsewhere  m  the  issue. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Part  213 

[Docket  No.  RST-90-1,  Notice  No.  8] 
RIN2130-AA75 

Track  Safety  Standards 

Correction 

In  rule  document  98-15932  beginning 
on  page  33992  in  the  issue  of  Mondav, 


June  22,  1998,  make  the  following 
corrections: 

1.  On  page  33993,  in  the  second 
column,  in  the  first  full  paragraph,  in 
the  ninth  line,  "It's"  should  read  "Its". 

PART  213— (CORRECTED] 

2.  On  page  34029,  in  the  first  column, 
in  the  table  of  contents,  "6213.4"  should 
read  "213.4". 

§213.109    [Corrected] 

3.  On  page  34034,  in  the  third 
column,  in  §  213.109(e)(4),  in  the  third 
line,  before  "this"  add  "("  and  in  the 
fourth  line  after  "2000."  add  ")". 

4.  On  page  34035,  in  §213.109(0.  in 
the  text  under  the  first  and  second 
illustrations,  "joins"  should  read 
"|oint". 

§213.119    [Corrected] 

5.  On  page  34037,  in  the  first  column, 
in  §  213.119  introductory  text,  in  the 


ninth  line,  "December"  should  read 
"March". 

§231.329    [Corrected] 

6.  On  page  34044,  in  §  213.329(b)(1), 
the  equation  in  the  first  column  should 
be  in  the  third  column,  and  the  equation 
in  the  third  column  should  be  in  the 
first  column.  The  related  text  is 
correctly  placed. 

§213.333    [Corrected] 

7.  On  page  34046,  in  §  213.333,  in  the 
table,  in  the  "Safety  limit"column,  in 
the  second  line,  "<tan5  -.51  +  .5tan5" 
should  read  "<tan5  -  .5  -;- 1  +  .StanS". 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  968 
[Docket  No.  FR-4125-F-02] 
RIN  2577-AB71 

Replacement  Housing  Factor  in 
Modernization  Funding 

AGENCY:  Office  of  the  Assistant 
Secretary'  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  the 
regulations  that  govern  the  formula 
allocation  of  modernization  funding 
under  the  Comprehensive  Grant 
Program  (CGP]  to  add  to  the  formula  a 
replacement  housing  factor  that  vvould 
maintain,  for  five  years,  a  portion  of 
funding  that  otherwise  would  be  lost  by 
a  CGP  housing  agency  when  the  number 
of  its  public  housing  units  are  reduced 
as  a  result  of  demolition,  disposition,  or 
conversion.  The  preser\'ed  funding  must 
be  used  for  accelerated  renovation  and 
reoccupancy  of  vacant,  viable  units,  or 
for  construction  or  acquisition  of 
replacement  housing  units — to  the 
extent  that  the  funds  are  authorized  for 
such  use.  The  rule  takes  effect  in 
Federal  Fiscal  Year  (FY)  1998,  based  on 
demolition,  disposition  and  conversion 
of  units  between  October  1.  1996  and 
September  30.  1997. 

This  rule  is  needed  to  encourage 
public  housing  agencies  (PHAs)  to 
demolish,  dispose  of,  or  convert  units 
that  are  not  providing  decent,  safe,  and 
sanitary  housing  and  either  develop 
replacement  units  or  accelerate 
renovation  of  the  existing  units. 
DATES:  Effective  date.  September  28, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Flood,  Director,  Office  of 
Capital  Improvements,  Office  of  Public 
Housing  Investments,  Room  4134, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S\V, 
Washington,  DC  20410.  telephone 
number  (202)  708-1640,  extension  4185. 
(This  telephone  number  is  not  toll-free.) 
For  hearing-and  speech-impaired 
persons,  this  number  may  be  accessed 
via  text  telephone  by  dialing  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Changes  From  Proposed  Rule 

The  proposed  rule  in  this  proceeding 
was  published  on  September  10,  1997 
(62  FR  47740).  This  final  rule  includes 
several  changes  from  the  proposed  rule. 
Most  are  being  made  in  response  to 


public  comments,  as  discussed  in 
greater  detail  below.  Changes  made  in 
response  to  comments  are  to  clarify  that 
a  PHA  must  request  application  of  the 
replacement  housing  factor  in  order  for 
it  to  be  applied;  to  clarify  that 
replacement  housing  must  be  produced 
in  accordance  with  the  Department's 
development  regulations  (24  CFR  part 
941);  and  to  specify  additional 
procedures  applicable  to  PHAs  that  are 
troubled  or  mod-troubled  that  want  to 
have  this  factor  applied — either  to 
rehabilitate  vacant  but  viable  units  or  to 
develop  new  replacement  units.  In 
addition,  the  rule  clarifies  that 
replacement  housing  may  be  undertaken 
with  funding  from  fiscal  years  in  which 
it  is  an  authorized  use  of  modernization 
funds.  Also,  the  rule  provides  that  use 
of  replacement  reserve  is  not  required 
for  emergencies  if  the  amount  that 
otherwise  would  be  used  from  that 
reserve  is  an  accumulation  from 
application  of  the  replacement  housing 
factor  that  is  necessary  so  that 
replacement  housing  can  be  provided 
efficiently  and  effectively. 

II.  Discussion  of  Public  Comments 

There  were  seven  public  comments 
received  on  the  proposed  rule.  Three  of 
the  comments  were  from  organizations 
representing  PHAs  and  four  were  from 
PHAs.  Two  of  the  three  organizations 
were  opposed  to  the  rule,  while  all  four 
PHAs  were  supportive. 

A.  Need  for  the  Rule 

1.  Comments  on  Who  Benefits 

Some  commenters  believed  the  rule  is 
very  jnuch  needed  to  help  PHAs  cope 
with  the  sudden  losses  in  funding  they 
would  otherwise  experience  when 
demolishing  large  numbers  of  units. 
One  organization  stated  that  it  is  "an 
important  first  step  in  addressing  the 
lack  of  resources  available  for  much- 
needed  replacement  housing." 
However,  a  few  commenters  stated  that 
the  change  is  not  justified  and  that  the 
rule  does  not  promote  equity  and 
fairness  in  the  CGP  distribution  but 
favors  large  city  PHAs,  including  those 
who  have  already  benefited  from  special 
funding  under  HOPE  VI  and  MROP. 
One  organization  also  challenged  HUD's 
statement  that  "replacement  vouchers 
do  not  meet  some  local  needs  as  well  as 
hard  replacement  units  do."  It  argued 
that  HUD  has  touted  the  relative  value 
of  tenant-based  over  project -based 
assistance. 

According  to  one  PHA,  the 
replacement  housing  factor  will 
disproportionately  benefit  a  relatively 
few,  large  housing  authorities,  which 
already  have  received  yearly  CGP 


allocations  based  on  large  numbers  of 
units  that  have  not  been  housing 
anyone.  An  organization  stated  that  the 
Department  has  not  demonstrated  that 
"central  cities  have  tight  housing 
markets."  It  contended  that  the  National 
Housing  Survey  "consistently 
demonstrates  that  the  highest  vacancy 
rates  and  lowest  rents  are  in  the  central 
cities."  It  stated  that  the  rule  will  result 
in  less  funding  for  housing  in  areas 
outside  the  central  cities,  and  stated  that 
this  is  not  justified. 

This  same  organization  also  criticized 
the  rule  as  continuing  to  "reward 
failure"  by  giving  additional  funding  to 
agencies  regardless  of  their  capacity  to 
use  the  funds  well.  It  claimed  that  of  the 
40  agencies  that  would  benefit  from  the 
factor,  the  majority  are  either  troubled 
or  mod-troubled  and  that  the  rule 
provides  no  measures  to  assure 
adequate  performance.  The 
recommendation  made  was  that  HUD 
should  consider  adding  a  replacement 
factor  only  for  those  agencies  that  are 
neither  troubled  nor  mod-troubled. 

2.  HUD  Response 

With  respect  to  the  creation  of  "hard 
replacement  units"  as  opposed  to  tenant 
based  assistance,  the  Department 
believes  both  approaches  should  be 
used  to  replace  demolished  public 
housing.  The  approach  taken  in  this  rule 
provides  funding  for  replacement  of 
about  20  percent  of  the  units.  The 
Department  also  is  asking  for  additional 
funding  for  the  HOPE  VI  program, 
which  will  provide  more  hard  units, 
and  for  new  Section  8  certificates  and 
vouchers  to  support  tenant-based 
assistance  for  many  families. 

The  reference  to  "tight  housing 
markets"  in  the  proposed  rule  was 
found  only  in  the  introductory  summary 
at  the  beginning  of  the  rule.  The 
Department  does  not  place  primary 
reliance  on  the  existence  of  a  tight 
housing  market  in  any  particular  city  for 
this  factor  to  be  applicable.  A  primary 
purpose  of  the  rule  is  to  provide  an 
incentive  to  PHAs  that  have  imits  in 
extremely  poor  condition  to  demolish  or 
dispose  of  or  convert  the  units, 
supporting  revitalization  activity  in  the 
areas  where  such  housing  is  now  a 
blight.  In  fact,  to  the  extent  that  the  rule 
increases  demolition,  there  may  be  an 
overall  decrease  in  units  in  a  particular 
market,  since  there  is  insufficient 
funding  for  100  percent  replacement  of 
the  reduced  number  of  public  housing 
units.  In  view  of  the  large  proportion  of 
eligible  low  income  households  not 
living  in  affordable  housing,  virtually  all 
communities  can  use  either  vacancy 
renovation  funds  or  the  relatively  small 
amount  of  replacement  housing  made 


Federal  Register /Vol.  63,  No.  167 /Friday,  August  28,  1998 /Rules  and  Regulations 


46105 


possible  by  this  rule  to  provide  more 
housing  opportunities. 

It  is  true  that  this  rule  benefits 
primarily  large  cities,  although  all  city 
housing  agencies  with  at  least  250  units 
that  are  demolishing  or  disposing  of 
public  housing  are  eligible.  That  result 
is  appropriate,  because  that  is  where 
there  is  the  largest  number  of  units  to  be 
demolished  and  replaced.  This  rule 
does  not  affect  the  modernization  rule 
that  governs  small  PHAs — those  with 
fewer  than  250  units — generally  in 
smaller  localities,  which  are  subject  to 
the  Comprehensive  Improvement 
Assistance  Program  instead  of  the  CGP. 
Some  of  the  PHAs  that  will  benefit  from 
this  rule  have  received  HOPE  VI  and 
MROP  funding,  but  not  all  of  them.  In 
any  case,  such  funds  are  offset  before 
this  rule  is  applied,  so  that  there  is  no 
double  benefit. 

With  respect  to  receipt  of  funds  by  a 
troubled  or  mod-troubled  PHA  that  is 
not  already  under  the  direction  of  HUD 
or  a  court-appointed  receiver,  the 
Department  is  requiring  (in  §§  968.103 
(e)(3)(ii)(D)  and  {f)(4)(ii)(D))  that  such  a 
PHA  use  an  Alternative  Management 
Entity  (as  described  in  24  CFR  901.5)  for 
oversight  of  replacement  housing 
development.  In  addition,  in  all  efforts 
to  carry  out  activities  funded  by  the 
replacement  housing  factor,  including 
accelerated  renovation  of  vacant  and 
viable  units,  a  troubled  or  mod-troubled 
PHA  is  required  to  comply  with  the 
Memorandum  of  Agreement  (MOA)  that 
was  executed  with  HUD  in  connection 
with  the  finding  that  it  is  troubled, 
under  the  Public  Housing  Management 
Assessment  Program  (24  CFR  901.135), 
and  any  corrective  actions  required  by 
HUD  in  accordance  with  this  part's 
performance  review  section  (§  968.335). 

3.  Comment  on  How  to  Calculate  the 
Benefit 

One  PHA  stated  an  example  of  how  it 
thought  the  changes  to  the  formula  to 
account  for  additional  backlog  need  and 
accrual  need  would  apply  to  its 
circumstances,  based  on  the  example 
given  in  the  preamble  of  the  proposed 
rule,  and  asked  whether  its  estimate  was 
accurate. 

4.  HUD  Response 

The  estimate  was  not  accurate,  but 
when  the  rule  is  implemented,  HUD 
will  provide  each  authority  with  a 
description  of  the  method  and  its 
application  to  the  data  of  that  housing 
authority.  In  the  meantime,  a  PHA  may 
develop  its  own  estimate  by  starting 
with  the  number  of  units  subject  to  the 
replacement  factor  formula  in  a  year, 
and  multiplying  that  number  by  the 
average  funding  received  per 


comprehensive  grant  unit  in  the  most 
current  year.  (To  obtain  this  average, 
divide  total  funding  for  the 
Comprehensive  Grant  program  by  the 
total  units  funded  under  the  program.) 
In  the  first  year,  one-third  of  the  product 
will  be  the  replacement  factor  funding. 
In  the  second  year,  two-thirds  of  the 
product  will  be  the  replacement  factor 
funding.  In  years  three  through  five,  the 
entire  product  will  be  the  replacement 
factor  funding.  Thereafter,  the  units  will 
have  no  replacement  factor  funding.  Of 
course,  the  process  is  a  rolling  one,  so 
that  additional  units  may  be 
demolished,  converted,  or  disposed  of 
in  more  than  one  year  of  a  five-year 
period,  adding  to  the  backlog  and 
accrual  needs  in  later  years. 

B.  Adequacy  and  Timing  of  Funding 

1.  Comments  on  Timing 

Among  those  who  supported  the  idea 
of  providing  a  replacement  housing 
factor,  a  recommendation  was  made  that 
HUD  permit  one  of  three  options  to 
facilitate  financing  of  replacement 
housing:  (a)  permit  the  PHA  to  "bank" 
the  funds  until  all  replacement  housing 
factor  funds  are  received;  (b)  advance 
the  five  years  of  funding  in  the  first 
year:  or  (c)  allow  the  PHA  to  use  other 
resources  in  the  early  years  and  repay 
itself  for  its  contribution  as  the 
replacement  housing  factor  funds  are 
received.  These  options  would  respond 
to  a  concern  about  the  difficulty  of 
funding  replacement  construction  with 
funding  that  would  not  be  fully 
available  for  five  years. 

The  length  of  time  over  which  the 
replacement  housing  factor  would  apply 
also  was  an  issue.  Some  commenters  felt 
the  period  was  too  short,  while  others 
felt  that  it  was  too  long.  One  commenter 
stated  that  because  the  phase-out  is 
most  drastic  after  the  fifth  year,  there 
would  be  an  outcry  for  slower  decreases 
after  that  year,  extending  the  factor  even 
longer.  Another  PHA  stated  that  the 
period  should  be  longer,  so  that  the 
effect  felt  would  be  more  gradual. 

2.  HUD  Response 

Large  PHAs  may  be  able  to  phase 
construction  in  such  a  way  as  to  have 
adequate  funding  available  in  any  given 
year.  Of  the  three  options  specified  by 
one  commenter  and  outlined  above,  the 
first  and  third  are  acceptable,  under 
appropriate  circumstances. 

If  a  PHA  wants  to  build  up  reserves 
in  a  particular  year  to  spend  in  a 
following  year  for  replacement  housing, 
it  could  establish  a  reserve  under  the 
current  §  968.112(f)(l)(ii)  for  such  a 
purpose  if  its  annual  replacement 
housing  funding  would  be  inadequate  to 


cover  its  replacement  housing  needs  in 
an  efficient  and  effective  manner.  The 
rule  is  being  modified  to  assure  that  this 
policy  can  be  carried  out. 

Ordinarily,  under  §968.112(0(4),  the 
PHA  would  be  required  to  use  the  funds 
in  the  replacement  reserve  to  cover 
emergency  modernization  needs — to  the 
extent  that  adequate  funds  othervkise 
were  not  available — if  the  PHA  had  an 
emergency  need  during  the  period  when 
it  is  building  up  the  replacement 
reserve.  (The  CGP  is  flexible  enough  to 
permit  a  PHA  to  reorder  its  priorities 
when  it  encounters  an  emergency 
modernization  need,  so  that  the  PHA 
could  then  use  funds  otherwise 
earmarked  for  a  particular 
modernization  use  for  the  emergency 
and  fund  the  original  priority  in  a  later 
year.)  The  availability  of  the 
replacement  reserve  for  replacement 
housing  is  central  to  the  purposes  of  this 
rule:  to  encourage  demolition, 
disposition,  and  conversion  of  units  that 
are  not  viable  and  to  provide  an 
additional  resource  for  replacement 
housing  and  for  the  accelerated 
renovation  of  units  that  can  be 
renovated  and  reoccupied.  Therefore,  to 
assure  that  an  emergency  modernization 
would  not  undermine  these  purposes, 
this  rule  adds  a  sentence  to  §968.112(0 
to  provide  that  use  of  the  replacement 
reserve  is  not  required  for  emergencies 
if  the  amount  that  otherwise  would  be 
used  from  that  reser\'e  is  an 
accumulation  from  application  of  the 
replacement  housing  factor. 

With  respect  to  a  loan  repayment 
option,  HLTD  has  no  authority  to 
advance  the  five  years  of  funding  made 
available  under  the  application  of  this 
factor  in  the  first  year. 

When  considering  what  year's 
funding  to  use  for  various  purposes. 
PHAs  must  be  conscious  of  permissible 
uses  under  the  appropriation  act  for  the 
various  years.  For  example.  FY  1997 
and  FY  1996  Comp  Grant  funds  may  be 
used  for  replacement  housing  purposes. 
Fiscal  Year  1998  funds  are  not  yet 
authorized  for  such  use.  although  they 
may  be  used  for  accelerated  renovation 
and  reoccupancy  of  vacant,  viable  units. 
A  reference  to  this  variation  in  authority 
for  different  years'  funds  is  added  to 
§§968.103(e)(3)(ii)(B)  and  (f)(4)(ii)(B). 

HUD  will  not  consider  changing  the 
period  over  which  this  replacement 
housing  factor  is  used.  Five  years  was 
chosen  because  it  is  a  short,  enough  time 
so  that  PHAs  that  are  not  significantly 
decreasing  their  number  of  units  would 
see  increases  in  their  allocations  within 
a  reasonable  period,  but  PHAs  that  are 
significantly  decreasing  their  number  of 
units  would  see  enough  of  an  impact 
from  the  factor  to  be  motivated  to 
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pursue  the  much-needed  demolition 
and  replacement  of  those  units  and 
would  have  a  significant  additional 
resource  for  this  purpose. 

3.  Comments  on  Other  Funding  for 
Replacement  Housing 

An  organization  stated  that  section 
202  of  the  Omnihus  Consolidated 
Rescissions  and  Appropriations  Act  of 
1996  required  PHAs  to  identify  certain 
distressed  public  housing  developments 
to  be  removed  from  the  public  housing 
inventory  within  five  years,  after 
relocation  of  the  tenants  with  tenant- 
based  or  project-based  assistance.  The 
rule  provides  that  the  replacement 
housing  factor  applies  only  if  "the 
reduced  units  are  not  otherwise 
receiving  funding  for  replacement 
housing  or  vacancy  renovation  "  The 
organization  asked  whether  "funding  for 
replacement  housing"  includes  existing 
vouchers,  new  vouchers,  or  relocation  to 
other  public  housing. 

4.  HUD  Response 

PHAs  that  have  received  tenant-based 
assistance  or  have  relocated  households 
to  other  public  housing  are  eligible  for 
application  of  the  replacement  housing 
factor.  If  a  PHA  already  has  received 
vouchers,  it  remains  eligible  for  this 
factor.  If  a  PHA  has  not  received 
vouchers  and  it  applies  for  application 
of  this  factor  first,  then  it  will  not  be 
eligible  for  vouchers  to  replace  the  units 
involved.  Relocation  of  tenants  to  other 
public  housing  does  not  disqualify  a 
PHA  from  application  of  this  factor  to 
replace  those  hard  units.  The  units 
renovated  or  replaced  with  funds 
received  under  the  replacement  housing 
factor  may  not  have  received  funding, 
however,  under  the  public  housing 
development  program.  Major 
Reconstruction  of  Obsolete  Public 
Housing  (MROP),  or  HOPE  VI  program 
for  the  purpose  of  replacement  housing 
or  accelerated  renovation.  They  may  not 
receive  future  HOPE  VI  funds  for  this 
purpose,  either. 

5.  Comments  on  Amount  of  Funding 

One  PHA  expressed  reservations 
about  the  adequacy  of  the  funding 
resulting  from  the  replacement  housing 
factor  as  described  to  support 
replacement  of  twenty  percent  of  the 
units  demolished,  disposed  of,  or 
converted.  It  proposed  an  alternative  for 
determining  the  amount  of  funding  to  be 
preserved:  not  using  the  amount  that  a 
particular  PHA  would  have  received  if 
it  had  not  reduced  its  number  of  units, 
but  on  the  aggregate  amount  of  funding 
that  is  subject  to  reduction  as  a  result  of 
demolition,  disposition,  or  conversion — 
allocated  among  only  the  PHAs  that  do 


propose  replacement  housing.  This  PHA 
also  stated  that  it  is  unclear  whether  the 
funds  resulting  from  the  current  three- 
vear  phase-out  will  continue  to  be 
received  in  addition  to  the  replacement 
housing  factor  funds,  or  whether  the 
current  phase-out  funds  become  the 
replacement  housing  factor  funds  (at 
least  in  part). 

Concerned  about  adequate  funding 
levels  for  construction  of  replacement 
housing,  one  organization  suggested  that 
HUD  continue  to  seek  other  sources  of 
funding,  as  well.  A  PHA  recommended 
that  HUD  consider  funding  for  a  higher 
percentage  of  replacement  units  for 
PHAs  with  a  high  demand  for  housing 
that  are  located  in  cities  with  tight 
affordable  housing  markets. 

6.  HUD  Response 

It  is  not  the  intent  of  this  rule  to 
provide  an  increase  above  the  amount  of 
modernization  funding  to  which  the 
PHA  would  have  been  entitled  if  there 
had  been  no  demolition,  disposition,  or 
conversion.  If  a  community  does  not 
need  the  funds  that  would  be  restored 
by  the  replacement  housing  factor,  they 
should  remain  available  for  general 
distribution  under  the  formula.  With 
respect  to  the  adequacy  of  funding,  that 
issue  is  discussed  above  in  section  A2. 

The  funding  now  available  under  the 
three-year  phase-out  will  not  become  a 
portion  of  the  replacement  housing 
factor  funds  but  instead  will  continue  to 
be  available  for  all  modernization  needs. 

C.  Procedures 

1.  Comments  on  Universal  Applicability 

In  the  preamble  to  the  proposed  rule, 
it  was  stated  that  a  PHA  must  request 
use  of  the  replacement  housing  factor 
when  updating  its  annual  formula 
characteristics  report.  The  rule  text,  at 
§  968.103(e)(3)  and  (fl(4),  did  not  repeat 
the  requirement  that  a  PHA  request  use 
of  the  factor.  Commenters  differed  on 
the  preferred  resolution  of  this 
difference.  One  PHA  preferred  that  the 
replacement  housing  factor  only  be 
applied  to  those  PHAs  that  specifically 
request  it,  while  an  organization 
recommended  that  the  factor  be  applied 
automatically  to  every  PHA  that  would 
be  eligible. 

This  element  is  particularly  important 
to  the  first  year  of  its  applicability,  since 
some  PHAs  may  already  have  returned 
the  information  for  the  period  ending  on 
September  30,  1997,  and  therefore  may 
not  have  requested  use  of  the  factor  for 
which  they  will  be  eligible  under  a  final 
rule. 

2.  HUD  Response 

The  rule  text  has  been  revised  to 
correspond  to  what  was  described  in  the 


preamble  of  the  proposed  rule  (see 
§§968.103(e)(3)(ii)(C)  and  (f)(4)(ii)(C)). 
Since  the  time  has  already  passed  for 
PHAs  to  indicate  whether  they  wanted 
this  factor  applied  for  the  demolitions, 
dispositions,  and  conversions  that  took 
place  between  October  1,  1996  and 
September  30,  1997,  the  Department  has 
asked  all  qualified  PHAs  whether  they 
want  to  have  the  factor  applied  in  the 
letter  transmitting  the  annual  formula 
amount  which  is  already  calculated 
using  the  formula  characteristics  for  the 
same  period  of  time.  For  the  purpose  of 
funding  such  requests,  the  Department 
has  held  back  a  very  limited  amount  of 
funds  during  the  current  funding  cycle. 
In  future  years,  such  a  request  may  be 
handled  in  a  different  fashion. 

3.  Comments  on  Determination  of  Units 
Covered 

PHAs  asked  what  procedures  are  to  he 
used  when  disclosing  the  units  that  are 
the  subject  of  demolition,  disposition,  or 
conversion.  They  also  asked  which 
happens  first — approval  of  a  demolition, 
disposition,  or  conversion  application, 
or  identification  in  the  Formula 
Characteristics  Report  of  units  to  be 
demolished,  disposed  of,  or  converted. 

4.  HUD  Response 

The  approval  process  is  that  HUD 
approves  an  application  for  demolition, 
disposition,  or  conversion  in  order  for 
the  housing  authority  to  be  eligible  for 
the  replacement  housing  factor.  In  the 
case  of  developments  that  are  the 
subject  of  mandatory  conversion  (under 
Section  202  of  the  Omnibus 
Consolidated  Rescissions  and 
Appropriations  Act  of  1996),  HUD 
approves  a  conversion  plan  before  the 
PHA  is  eligible. 

In  the  armual  letter  transmitting  to 
PHAs  the  annual  formula  amount  for 
the  period  from  October  1,  1996  through 
September  30,  1997,  the  Department  has 
already  asked  PHAs  that  had 
demolitions,  dispositions,  and 
conversions  during  that  period  whether 
they  want  to  have  the  factor  applied. 
The  data  used  to  determine  the 
applicability  of  the  factor  to  a  particular 
PHA  is  found  in  HUD's  own  systems, 
including  information  garnered  from 
plans  for  demolition,  disposition,  and    . 
conversion  approved  by  HUD  and 
validated  by  the  PHA. 

D.  Additional  constraints 

1.  Comments 

Improvements  suggested  to  the 
prpposed  rule  were  to  require  a  feasible, 
reasonably  specific  replacement  plan 
that  includes  milestones  to  be  met  to 
avoid  recapture  of  the  funds,  and  to 
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limit  the  funds  made  available  under 
the  factor  so  that  the  primary  purpose  of 
modernization  funds  can  still  be 
realized. 


2.  HUD  Response 

As  clarified  in  this  final  rule 
(§§968.103(e)(3)(ii)(E}  and  (n(4)(ii)(E)). 
the  replacement  units  must  be 
constructed  in  accordance  with  the 
Public  Housing  Development 
regulations,  24  CFR  941  (including  the 
sanctions  under  §941.501),  which 
require  submission  of  a  project 
development  schedule.  The 
appropriateness  of  the  amount  of  funds 
subject  to  this  rule  has  been  discussed 
above. 

E.  Additiona]  flexibility 

1.  Comments 

If  a  PHA  is  state-wide,  it  may  prefer 
the  flexibility  of  being  able  to  provide 
replacement  units  in  a  different, 
community  within  its  jurisdiction  than 
the  one  in  which  units  are  being 
demolished,  disposed  of,  or  converted. 
Suggesting  that  this  be  permitted,  the 
PHA  asked  what  area's  Total 
Development  Cost  (TDC)  limit  would  be 
used  to  establish  the  replacement 
housing  factor  funding  level. 

2.  HUD  Response 

HUD  agrees  that  a  multi-jurisdictional 
PHA  should  be  able  to  replace  housing 
where  it  is  most  needed  within  its 
territory,  using  the  TDC  for  the  area 
where  the  replacement  housing  is  being 
built. 

III.  Findings  and  Certifications 

A.  Public  Reporting  Burden 

This  final  rule  contains  no  new 
information  collection  requirements  that 
would  require  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995  (42 
U.S.C.  3501-3520).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number. 

B.  Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
only  affects  PHAs  with  250  or  more 
units,  eligible  for  formula  funding  under 
the  CGP  and  primarily  affects  larger 
PHAs,  which  have  experienced  the 
greatest  unit  reduction. 


C.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  connection  with  development 
of  a  proposed  rule  on  this  subject,  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332). 
That  Finding  of  No  Significant  Impact  is 
applicable  to  this  final  rule  as  well,  and 
it  is  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.  to  5:30  p.m.)  in  the 
Regulations  Division  of  the  Office  of 
General  Counsel,  Room  10276,  451 
Seventh  Street,  SW,  Washington,  DC 
20410-0500. 

D.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  significant 
impact  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  Government  and 
State  and  local  governments,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
Order.  The  rule  merely  preserves 
funding  that  otherwise  would  be  lost  to 
local  housing  agencies  that  have 
experienced  significant  loss  of  units. 

E.  Unfunded  Mandates  Reform  Act 

The  Secretary,  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of 
1995.  2  U.S.C.  1532,  has  reviewed  this 
rule  before  publication  and  by 
approving  it  certifies  that  this  rule  does 
not  impose  a  Federal  mandate  that  will 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

F.  Regulatory  Review 

The  Office  of  Management  and  Budget 
(0MB)  reviewed  this  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  rule  is  a  "significant  regulatory 
action,"  as  defined  in  section  3(f)  of  the 
Order.  Any  changes  made  to  this  rule  as 
a  result  of  that  review  are  clearly 
identified  in  the  docket  file.  The  docket 
file  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m.  in  the 
Regulations  Division  of  the  Office  of 
General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW. 
Washington,  DC  20410-0500. 


G.  Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  final  rule  is  14.850. 

List  of  Subjects  in  24  CFR  968 

Grant  programs — housing  and 
community  development,  Indians.  Loan 
programs — housing  and  community 
development.  Public  housing,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  part  968  of  title  24  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  968— PUBLIC  HOUSING 
MODERNIZATION 

The  authority  citation  for  part  968 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437d.  14371.  and 
3535(d). 

Section  968.103  is  amended  as 
follows: 

a.  Paragraphs  (e)(3)  and  (e)(4)  are 
redesignated  as  paragraphs  (e)(4)  and 
(e)(5),  respectively; 

b.  New  paragraphs  (e)(3)  and  (f)(4)  are 
added,  to  read  as  follows: 

§  968. 1 03    Allocation  of  funds  under 
section  14. 

*         »  *         •         « 

(e)*   •    * 

(3)  Replacement  factor  to  reflect 
backlog  need  for  developments  with 
demolition,  disposition,  or  conversion 
occurring  on  or  after  October  1.  1996. 

(i)  PHAs  that  have  a  reduction  in 
units  attributable  to  demolition, 
disposition,  or  conversion  of  units 
during  the  period  (reflected  in  data 
maintained  by  HUD)  that  lowers  the 
formula  unit  count  for  the 
Comprehensive  Grant  formula 
calculations  qualifj-  for  application  of  a 
replacement  housing  factor,  subject  to 
satisfaction  of  criteria  stated  in 
paragraph  (e)(3)(ii)  of  this  section.  The 
factor  will  be  added,  where  applicable, 
for  the  first  five  years  after  such 
reduction,  and  consists  of  50  percent  of 
the  published  Total  Development  Cost 
for  a  two-bedroom  unit  in  a  walkup  type 
structure  for  the  period  April  3,  1996 
through  April  30,  1997.  multiphed 
times  the  number  of  units  to  be 
demolished,  disposed  of,  or  converted. 
The  total  relative  backlog  need  of  the 
PHA  resulting  from  application  of  this 
replacement  factor  cannot  exceed  the 
share  it  would  have  had  if  the 
demolition,  disposition,  or  conversion 
had  not  taken  place. 

(ii)  A  PHA  is  eligible  for  application 
of  this  factor  only  if  the  PHA  satisfies 
the  following  criteria: 

(A)  The  PHA  requests  the  application 
of  the  replacement  factor; 
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(B)  The  restored  funding  that  results 
from  the  use  of  the  replacement  factor 
is  used  to  provide  replacement  housing 
(in  any  year  in  which  replacement 
housing  is  an  eligible  activity)  or 
accelerated  renovation  of  vacant  but 
viable  units,  in  accordance  with  the 
PHA's  five-year  action  plan,  approved 
by  HUD  (see  §968.315); 

(C)  The  PHA  does  not  receive  funding 
under  the  public  housing  development; 
Major  Reconstruction  of  Obsolete  Public 
Housing,  or  HOPE  VI  programs  for  the 
units  developed  or  modernized  with 
funds  received  under  this  replacement 
housing  factor: 

(D)  A  PHA  that  has  been  determined 
by  HUD  to  be  troubled  or  mod-troubled 
that  is  not  already  under  the  direction 
of  HUD  or  a  court-appointed  receiver,  in 
accordance  with  part  901  of  this 
chapter,  must  use  an  Alternative 
Management  Entity  as  defmed  in  §  901.5 
of  this  chapter  for  development  of 
replacement  housing  and  must  comply 
with  any  applicable  provisions  of  its 
Memorandum  of  Agreement  executed 
with  HUD  under  that  part;  and 

(E)  Any  development  of  replacement 
housing  by  any  PHA  must  be  done  in 
accordance  with  part  941  of  this 
chapter. 

(lii)  If  the  PHA  does  not  use  the 
restored  funding  that  results  from  the 
use  of  the  replacement  factor  to  provide 
replacement  housing  or  renovate  vacant 
units  in  a  timely  fashion,  in  accordance 
with  §968.125  and  §941.501  of  this 
chapter,  and  make  reasonable  progress 
on  such  use  of  the  funding,  in 
accordance  with  §  968.335(a)(3)  and 
§  941.501,  HUD  may  require  appropriate 
corrective  action  under  §  968.335  and 
§  941.501;  may  recapture  and  reallocate 
the  funds;  or  mav  use  other  remedies 
available  to  HUD. 
*         *         •         «         * 

(0*   *   * 

(4)  Replacement  factor  to  reflect 
accrual  need  for  developments  with 
demolition,  disposition,  or  conversion 


occurring  on  or  after  October  1,  1996.  (i) 
PHAs  that  have  a  reduction  in  units 
attributable  to  demolition,  disposition, 
or  conversion  of  units  during  the  period 
(reflected  in  data  maintained  by  HUD) 
that  lowers  the  formula  unit  count  for 
the  Comprehensive  Grant  formula 
calculations  qualify  for  application  of  a 
replacement  housing  factor,  subject  to 
satisfaction  of  criteria  stated  in 
paragraph  (f)(4)(ii)  of  this  section.  The 
factor  will  be  added,  where  applicable, 
for  the  first  five  years  after  such 
reduction,  and  consists  of  two  percent 
of  the  published  Total  Development 
Cost  for  a  two-bedroom  unit  in  a  walkup 
type  structure  for  the  period  April  3, 
1996  through  April  30.  1997,  multiplied 
times  the  number  of  units  to  be 
demolished,  disposed  of,  or  converted. 
The  total  relative  accrual  need  of  the 
PHA  resulting  from  application  of  this 
replacement  factor  cannot  exceed  the 
share  it  would  have  had  if  the 
demolition,  disposition,  or  conversion 
had  not  taken  place. 

(ii)  A  PHA  is  eligible  for  application 
of  this  factor  only  if  the  PHA  satisfies 
the  following  criteria: 

(A)  The  PHA  requests  the  application 
of  the  replacement  factor: 

(B)  The  restored  funding  that  results 
from  the  use  of  the  replacement  factor 
is  used  to  provide  replacement  housing 
(in  any  year  in  which  replacement 
housing  is  an  eligible  activity)  or 
accelerated  renovation  of  vacant  but 
viable  units,  in  accordance  with  the 
PHA's  five-year  action  plan,  approved 
by  HUD  (see  §968.315); 

(C)  The  PHA  does  not  receive  funding 
under  the  public  housing  development. 
Major  Reconstruction  of  Obsolete  Public 
Housing,  or  HOPE  VI  programs  for  the 
units  developed  or  modernized  with 
funding  received  under  this 
replacement  housing  factor; 

(D)  A  PHA  that  has  been  determined 
by  HUD  to  be  troubled  or  mod-troubled, 
in  accordance  with  part  901  of  this 
chapter  that  is  not  already  under  the 


direction  of  HUD  or  a  court-appointed 
receiver,  must  use  an  Alternative 
Management  Entity  as  defined  in  §  901.5 
of  this  chapter  for  development  of 
replacement  housing  and  must  comply 
with  any  apphcable  provisions  of  its 
Memorandum  of  Agreement  executed 
with  HUD  under  that  part;  and 

(E)  Any  development  of  replacement 
housing  by  any  PHA  must  be  done  in 
accordance  with  part  941  of  this 
chapter. 

(iii)  If  the  PHA  does  not  use  the 
restored  funding  that  results  from  the 
use  of  the  replacement  factor  to  provide 
replacement  housing  or  renovate  vacant 
units  in  a  timely  fashion,  in  accordance 
with  §968.125  and  §941.501  of  this 
chapter,  and  make  reasonable  progress 
on  such  use  of  the  funding,  in 
accordance  with  §  968.335(a)(3)  and 
§  941.501.  HUD  may  require  appropriate 
corrective  action  under  §  968.335  and 
§  941.501;  may  recapture  and  reallocate 
the  funds;  or  may  use  other  remedies 
available  to  HUD. 
***** 

3.  Section  968.112  is  amended  by 
adding  a  new  sentence  to  the  end  of 
paragraph  (f)(4),  to  read  as  follows: 

§968.112    Eligible  costs. 

***** 

(f)  *   *   * 

(4)  *    *   *  Use  of  the  replacement 
reserve  is  not  required  for  emergencies 
if  the  amount  that  otherwise  would  be 
used  from  that  reserve  is  an 
accumulation  from  application  of  the 
replacement  housing  factor  (§  968.103(e) 
(3)  and  (f)(4))  that  is  necessary  so  that 
replacement  housing  can  be  provided 
efficiently  and  effectively. 
***** 

Dated:  August  25,  1998. 

Deborah  Vincent, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

[FR  Doc.  98-23144  Filed  8-27-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Applications  for  FY  1999  National 
Research  Initiative  Competitive  Grants 
Program 

agency:  Cooperative  State  Research, 
Education,  and  Extension  Service, 
USD  A. 

action:  Notice  of  .Availability  of 
Program  Description  and  Solicitation  for 
Applications  for  Fiscal  Year  1999 
National  Research  Initiative  Competitive 
Grants  Program. 

SUMMARY:  Applications  are  invited  for 
competitive  grant  awards  in 
agricultural,  forest,  and  related 
environmental  sciences  under  the 
National  Research  Initiative  (NRI) 
Competitive  Grants  Program 
administered  by  the  Competitive 
Research  Grants  and  Awards 
Management  Division,  Cooperative  State 
Research.  Education,  and  Extension 
Service  (CSREES).  for  fiscal  vear  (FY) 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
USDA/CSREES/NRI,  Stop  2241.  1400 
Independence  Ave.,  S\V,  Washington, 
DC  20250-2241.  Phone:  (202)  401-5022. 
E-mail:  nricgp@reeusda.gov. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

Stakeholder  Input 

.Authority  and  .Applicable  Regulations 

Conflicts  of  Interest 

Project  Types  and  Eligibility  Requirements 

I.  Conventionat  Projects 

II.  .Agricultural  Research  Enhancement 
■Awards 

Funding  Categories  for  FY  1999 
Research  Opportunities 
.Application  .Materials 
Materials  Available  on  Internet 
Electronic  Subscription  to  .\'R1  Documents 
NRI  Deadline  Dates 
Stakeholder  Input 

CSREES  is  soliciting  comments 
regarding  this  solicitation  of 
applications  from  any  interested  party. 
These  comments  will  be  considered  in 
the  development  of  the  next  request  for 
proposals  for  the  program.  Such 
comments  will  be  forwarded  to  the 
Secretary  or  his  designee  for  use  in 
meeting  the  requirements  of  section 
103(c)(2)  of  the  Agricultural  Research, 
Extension,  and  Education  Reform  Act  of 
1998  (Pub.  L.  105-185).  Written 
comments  should  be  submitted  by  first- 
class  mail  to:  Office  of  Extramural 
Programs;  Competitive  Research  Grants 
and  Awards  Management;  USDA- 
CSREES;  STOP  2299;  1400 
Independence  Avenue,  SW, 


Washington,  DC  20250-2299,  or  via  e- 
mail  to:  RFP-OEP@reeusda.gov. 

In  your  comments,  please  include  the 
name  of  the  program  and  the  fiscal  year 
solicitation  of  applications  to  which  you 
are  responding.  Comments  are  requested 
within  six  months  from  the  issuance  of 
the  solicitation  of  applications. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  practicable. 

Authority  and  Applicable  Regulations 

The  authority  for  this  program  is 
contained  in  7  U.S.C.  450i(b).  Under 
this  program,  subject  to  the  availability 
of  funds,  the  Secretary  may  award 
competitive  research  grants,  for  periods 
not  to  exceed  five  years,  for  the  support 
of  research  projects  to  further  the 
programs  of  the  United  States 
Department  of  Agriculture  (USDA). 

Regulations  applicable  to  this 
program  include  the  following:  (a)  The 
regulations  governing  the  NRI,  7  CFR 
part  3411,  which  set  forth  procedures  to 
be  followed  when  submitting  grant 
proposals,  rules  governing  the 
evaluation  of  proposals  and  the 
awarding  of  grants,  and  regulations 
relating  to  the  post-award 
administration  of  grant  projects;  (b)  the 
USDA  Uniform  Administrative 
Requirements  for  Grants  and 
.Agreements  with  Institutions  of  Higher- 
Education,  Hospitals,  and  Other  Non- 
profit Organizations,  7  CFR  part  3019; 
(c)  the  USDA  Uniform  Federal 
Assistance  Regulations,  7  CFR  part 
3015:  (d)  the  USDA  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,  7  CFR  part 
3016;  and  (e)  7  U.S.C.  3103,  which 
defines  "sustainable  agriculture." 

Conflicts  of  Interest 

For  the  purpose  of  determining 
conflicts  of  interest  in  accordance  with 
7  CFR  part  3411.12,  the  academic  and 
administrative  autonomy  of  an 
institution  shall  be  determined  by 
reference  to  the  January  1998  issue  of 
the  Codebook  for  Compatible  Statistical 
Reporting  of  Federal  Support  to 
Universities,  Colleges,  and  Nonprofit 
Institutions,  prepared  by  Quantum 
Research  Corporation  for  the  National 
Science  Foundation.  Copies  may  be 
obtained  from  Quantum  Research 
Corporation,  7315  Wisconsin  Avenue, 
Suite  400W,  Bethesda,  MD  20814. 

Project  Types  and  Eligibility 
Requirements 

The  project  types  for  which  proposals 
are  solicited  include: 


L  Conventional  Projects 

(a)  Standard  Research  Grants: 
Research  will  be  supported  that  is 
fundamental  or  mission-linked,  and  that 
is  conducted  by  individual 
investigators,  co-investigators  within  the 
same  discipline,  or  multidisciplinary 
teams.  Any  State  agricultural 
experiment  station,  college,  university, 
other  research  institution  or 
organization.  Federal  agency,  national 
laboratory,  private  organization, 
corporation,  or  individual  may  apply. 
Proposals  submitted  by  non-United 
States  organizations  will  not  be 
considered  for  support. 

(b)  Conferences:  Scientific  meetings 
that  bring  together  scientists  to  identify 
research  needs,  update  information,  or 
advance  an  area  of  research  are 
recognized  as  integral  parts  of  research 
efforts.  Any  State  agricultural 
experiment  station,  college,  university, 
other  research  institution  or 
organization.  Federal  agency,  national 
laboratory,  private  organization, 
corporation,  or  individual  is  an  eligible 
applicant  in  this  area.  Proposals 
submitted  by  non-United  States 
organizations  will  not  be  considered  for 
support. 

n.  Agricultural  Research  Enhancement 
Awards 

To  contribute  to  the  enhancement  of 
research  capabilities  in  the  research 
program  areas  described  herein, 
applications  are  solicited  for 
Agricultural  Research  Enhancement 
Awards.  Such  applications  may  be 
submitted  by  any  State  agricultural 
experiment  station,  college,  university, 
other  research  institution  or 
organization.  Federal  agency,  national 
laboratory,  private  organization, 
corporation,  or  individual;  however, 
further  eligibility  requirements  are 
defined  in  7  CFR  part  3411.3(d)  and 
restated  in  the  FY  1999  NRI  Program 
Description.  Applications  submitted  by 
non-United  States  organizatibos  will  not 
be  considered  for  support.  However, 
United  States  citizens  applying  as 
individuals  for  Postdoctoral 
Fellowships  may  perform  all  or  part  of 
the  proposed  work  at  a  non-United 
States  organization.  Agricultural 
Research  Enhancement  Awards  are 
available  in  the  following  categories: 

(a)  Postdoctoral  Fellowships 

(b)  New  Investigator  Awards 

(c)  Strengthening  Awards:  Institutions 
in  USDA  EPSCoR  entities  are  eligible 
for  strengthening  awards.  For  FY 
1999,  USDA  EPSCoR  states  consist  of 
the  following: 

Alaska 
Arkansas 
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Connecticut 

Delaware 

Hawaii 

Id.iho 

Maine 

Mississippi 

Montana 

Nevada 

New  Hampshire 

New  Mexico 

North  Dakota 

Rhode  Island 

South  Carolina 

South  Dakota 

Utah 

Vermont 

West  Virginia 

Wyoming 

For  FY  1999.  other  USDA-EPSCoR 
entities  consist  of  the  following: 

American  Samoa 
District  of  Columbia 
Guam 
Micronesia 
Northern  Marianas 
Puerto  Rico 
Virgin  Islands 

Investigators  at  small  and  mid-sized 
institutions  (total  enrollment  of  15,000 
or  less)  may  also  be  eligible  for 
Strengthening  Awards.  An  institution  in 
this  instance  is  an  organization  that 
possesses  a  significant  degree  of 
autonomy,  as  determined  by  reference 
to  the  January  1998  issue  of  the 
Codebook  for  Compatible  Statistical 
Reporting  of  Federal  Support  to 
Universities,  Colleges,  and  Nonprofit 
Institutions,  prepared  by  Quantum 
Research  Corporation  for  the  National 
Science  Foundation.  Copies  may  be 
obtained  from  Quantum  Research 
Corporation,  7315  Wisconsin  Avenue, 
Suite  400W,  Bethesda,  MD  20814. 

Institutions  which  are  among  the  top 
100  universities  and  colleges,  except 
those  in  USDA  EPSCoR  states,  are 
ineligible  for  strengthening  awards.  The 
top  100  institutions  excluding  those  in 
USDA  EPSCoR  states,  as  listed  in  the 
table  Federal  obligations  for  science  and 
engineering  research  and  development 
to  the  100  universities  and  colleges 
receiving  the  largest  amounts,  ranked  by 
total  amount  received,  by  Agency:  fiscal 
year  1996  of  the  Survey  of  Federal 
Science  and  Engineering  Support  to 
Universities,  Colleges,  and  Nonprofit  • 
Institutions  (National  Science 
Foundation,  accessible  through  the 
Internet  at  wvkrw.nsf.gov/sbe/srs/sfsucni/ 
start.htm),  are  as  follows: 

Baylor  College  of  Medicine 
Boston  University 
California  Institute  of  Technology 
Carnegie-Mellon  University 
Case  Western  Reserve  University 
Colorado  State  University 
Columbia  University 
Cornell  University 


CUNY  Mount  Sinai  School  of  Medicine 

Duke  University 

Emorv  University 

Florida  State  University 

Georgia  Institute  of  Technology 

Harvard  University 

Indiana  University 

Iowa  State  University  of  Science  and 

Technology 
Johns  Hopkins  University 
Louisiana  State  University  (All  Campuses) 
Massachusetts  Institute  of  Technology 
.Medical  College  of  Wisconsin 
Michigan  State  University 
New  York  University 
North  Carolina  State  University  at  Raleigh 
Northwestern  University 
Ohio  State  University 
Oregon  Health  Sciences  University 
Oregon  State  University 
Pennsylvania  State  University 
Princeton  University 
Purdue  University 
Rockefeller  University 
Rutgers,  the  State  University  of  New  Jersey 
Stanford  University 

State  University  of  New  York  at  Stony  Brook 
State  University  of  New  York  at  Buffalo 
Texas  A&M  University 
Thomas  lefferson  University 
Tufts  University 
Tulane  University 
University  of  Alabama  Birmingham 
University  of  Arizona 
University  of  California  Santa  Barbara 
University  of  California  San  Francisco 
University  of  California  Irvine 
University  of  California  San  Diego 
University  of  California  Davis 
University  of  California  Los  Angeles 
University  of  California  Berkeley 
University  of  Chicago 
University  of  Cincinnati 
University  of  Colorado 
University  of  Florida 
University  of  Georgia 
University  of  Illinois  Urbana-Champaign 
University  of  Illinois  Chicago 
University  of  Iowa 
University  of  Kansas 
University  of  Kentucky  (All  Campuses) 
University  of  Maryland  Baltimore  Prof  Sch 
University  of  Maryland  College  Park 
University  of  Massachusetts  Amherst 
University  of  Massachusetts  Med  Schl 

Worcester 
University  of  Medicine  and  Dentistry  of  New 

Jersey 
University  of  Miami 
University  of  Michigan 
University  of  Minnesota 
University  of  North  Carolina  Chapel  Hill 
University  of  Pennsylvania 
University  of  Pittsburgh 
University  of  Rochester 
University  of  Southern  California 
University  of  Texas  at  Austin 
University  of  Texas  Health  Science  Center 

Houston 
University  of  Texas  Health  Sci.  Center  San 

Antonio 
University  of  Texas  MD  Anderson  Cancer 

Center 
University  of  Texas  Medical  Branch 

Galveston 
University  of  Texas  SW  Medical  Center 

Dallas  ' 


University  of  Virginia 
University  of  Washmgton 
University  of  Wisconsin  .Madison 
Vanderbilt  University 
Virginia  Polytech  Institute  and  State 

University 
Virginia  Commonwealth  L'niversity 
Wake  Forest  L'niversity 
Washington  L"ni\'ersity 
Wayne  State  University 
Woods  Hole  Oceanographic  Institute 
Yeshiva  University,  New  York 

See  the  FY  1999  NRI  Program 
Description  for  complete  details  on 
programs  and  eligibility. 

Funding  Categories  for  FY  1999 

CSREES  is  soliciting  proposals, 
subject  to  the  availability  of  funds,  for 
support  of  high  priority  research  of 
importance  to  agriculture,  forestn*-,  and 
related  environmental  sciences,  in  the 
following  research  categories 
(ANTICIPATED  FY  1999  funding  and 
ACTUAL  FY  1998  funding,  rounded  to 
the  SO.lM.  follows  in  parentheses): 

•  Natural  Resources  and  the 
Environment  (FY99:  $16. 3M.  FY98: 
$16. 3M). 

•  Nutrition,  Food  Quality,  and  Health 
(FY99:  $7.4M,  FY98:  $7.4M). 

•  Plant  Systems  (FY99:  $34. 4M. 
FY98:  $34. 4M). 

•  Animal  Systems  (FY99:  $22. 4M. 
FY98:  $22. 4M'). 

•  Markets.  Trade,  and  Policy  (FY99: 
$3.6M,  FY98:$3.6M). 

•  New  Products  and  Processes  (FY99: 
$6.3M,  FY98:  $6.3M). 

Support  for  research  opportunities 
listed  below  may  be  derived  from  one  or 
more  of  the  above  funding  categories 
based  on  the  nature  of  the  scientific 
topic  to  be  supported. 

Pursuant  to  7  U.S.C.  450i(b)(10).  no 
less  than  10  percent  (FY99:  $9.0M. 
FY98:  $9. DM)  of  the  available  funds 
listed  above  will  be  made  available  for 
Agricultural  Research  Enhancement 
Awards  (excluding  New  Investigator 
Awards),  and  no  more  than  2  percent 
(FY99:  $1.8M,  FY98:  $1.8M)  of  the 
available  funds  listed  above  will  be 
made  available  for  equipment  grants. 
Further,  no  less  than  30  percent  (FY99: 
$27. 2M,  FY98:  $27. 2M)  of  the  funds 
listed  above  shall  be  made  available  for 
grants  for  research  to  be  conducted  by 
multidisciplinarv  teams,  and  no  less 
than  40  percent  (FY99:  $36. 3M.  FY98: 
$36. 3M)  of  the  hinds  listed  above  shall 
be  made  available  for  grants  for  mission- 
linked  systems  research. 

CSREES  is  prohibited  from  paying 
indirect  costs  exceeding  19  per  centum 
of  the  total  Federal  funds  provided 
under  each  award  on  competitivelv 
awarded  research  grants  (7  U.S.C.  3310). 
However,  it  is  expected  that  Congress, 
in  the  Agriculture,  Rural  Development. 
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Food  and  Drug  Administration,  and 
Related  Agencies  Appropriations  Act. 
IPPq.  wiliorohibit  CSREES  from  using 
Ine  funds  available  tor  ttie  NRI  for  FY 
1999  to  pay  indirect  costs  exceeding  14 
per  centum  of  tfie  total  Federal  funds 
provided  under  each  award  on 
competitively  awarded  research  grants. 
It  is  expected  that  Congress,  in  the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act,  1999.  will 
encourage  entities  to  use  grant  funds  to 
purchase  only  American-made 
equipment  or  products  in  the  case  of 
any  equipment  or  product  that  may  be 
authorized  to  be  purchased  with  the 
funds  provided  under  this  program. 

Research  Opportunities 

The  funds  appropriated  as  listed 
above  will  be  used  to  support  research 
grants  in  the  following  areas: 

NATURAL  RESOURCES  AND  THE 
ENVIRONMENT 

Plant  Responses  to  the  Envirorunent 
Ecosystem  Science 
Soils  and  Soil  Biology 
Water  Resources  Assessment  and 
Protection 

NUTRITION,  FOOD  SAFETY.  AND 
HEALTH 

Improving  Human  Nutrition  for  Optimal 
Health  Food  Safety 

ANIMALS 

Animal  Reproductive  Efficiency 
Animal  Growth.  Development,  and 

Nutrient  Utilization 
Animal  Genome  and  Genetic 

Mechanisms 
Animal  Health  and  Weil-Being 

PEST  BIOLOGY  AND  MANAGEMENT 

Plant  Pathology 
Entomology  and  Nematology 
Weed  Biology  and  Management 
Biologically  Based  Pest  Management 

PLANTS 

Plant  Genome 

Plant  Genetic  Mechanisms 

Plant  Growrth  and  Development 

Photosynthesis  and  Respiration 

Nitrogen  Fixation/Nitrogen  Metabolism 

MARKETS,  TRADE.  AND  RURAL 
DEVELOPMENT 

Markets  and  Trade 
Rural  Development 

ENHANCING  VALUE  AND  USE  OF 
AGRICULTURAL  AND  FOREST 
PRODUCTS 

Value-Added  Products  Research 


Food  Characterization 'Process/Product 

Research 
Non-Food  Characterization/Process/ 

Product  Researcti 
Improved  Utilization  of  Wood  and 

Wood  Fiber 

AGRICULTURAL  SYSTEMS 
RESEARCH 

(Integrated.  multidisciplinar\'  research 
on  agricultural  systems) 

Application  Materials 

The  FY  1999  NRI  Program 
Description,  which  contains  research 
topic  descriptions,  and  the  NRI 
Application  Kit,  which  contains 
detailed  instructions  on  how  to  apply 
and  the  requisite  forms,  are  available  on 
the  NRI  home  page,  www.reeusda.gov/ 
nri.  Paper  copies  of  these  application 
materials  may  be  obtained  by  sending 
an  e-mail  with  your  name,  complete 
mailing  address  (not  e-mail  address), 
phone  number,  and  materials  that  you 
are  requesting  to  psb@reeusda.gov. 
Materials  will  be  mailed  to  you  (not  e- 
mailed)  as  quickly  as  possible. 
Alternatively,  paper  copies  may  be 
obtained  by  writing  or  calling  the  office 
indicated  below. 
Proposal  Services  Unit,  Office  of 
Extramural  Programs,  Cooperative 
State  Research,  Education,  and 
Extension  Service,  U.S.  Department  of 
Agriculture.  STOP  2245,  1400 
Independence  Ave.,  SW,  Washington, 
DC  20250-2245,  Telephone:  (202) 
401-5048 

Materials  Available  on  Internet 

The  following  are  among  the  materials 
available  on  the  NRI  home  page 
(www.reeusda.gov/nri). 

NEI  Program  Description 

This  document  is  available  for  the 
current  fiscal  year,  and  describes  all  of 
the  NRI  funding  programs.  To  apply  for 
a  grant,  it  is  also  necessary  to  obtain  the 
NRI  Application  Kit. 

NRI  Application  Kit 

This  document  contains  guidelines 
for  proposal  preparation  and  the 
requisite  forms. 

NEI  Abstracts  of  Funded  Research 

The  abstracts  available  on  this 
searchable  database  are  nontechnical 
abstracts  written  by  the  principal 
investigator  of  each  individual  grant, 
starting  with  FY  1993.  Each  entry  also 
includes  the  title,  principal 
investigator(s),  awardee  institution, 
dollar  amount,  and  proposal  number  for 


each  grant.  The  first  two  digits  of  the 
proposal  number  indicate  the  fiscal  year 
in  which  the  proposal  was  submitted. 

NRI  Annual  Report 

The  NRI  Annual  Reports  starting  with 
FY  1995  are  available.  These  reports 
include  descriptions  of  the  program 
concept,  the  authorization,  policy, 
inputs  to  establish  research  needs, 
program  execution,  and  outcomes, 
including  relevant  statistics.  Also 
included  are  examples  of  recent 
research  funded  by  the  NRI. 

Electronic  Subscription  to  NRI 
Documents 

The  NRI  has  set  up  a  mailserver 
which  will  notify  subscribers  when 
publications  such  as  its  Program 
Description  or  Abstracts  of  Funded 
Research  are  available  electronically  on 
the  World  Wide  Web.  Subscribers  will 
not  receive  the  document  itself,  but 
instead  will  receive  an  e-mail 
containing  an  announcement  regarding 
the  document's  availability  on  the  NRI 
home  page. 
To  subscribe: 

Send  an  e-mail  message  to: 
majordomo@reeusda.gov 
In  the  body  of  the  message,  include 
only  the  words:  subscribe  nri-epubs 
To  unsubscribe: 
Send  an  e-mail  message  to: 
majordomo@reeusda.gov 
In  the  body  of  the  message,  include 
only  the  words:  unsubscribe  nri- 
epubs 

Please  note  that  this  is  not  a  forum. 
Messages,  other  than  those  related  to 
subscription,  can  not  be  posted  to  this 
address. 

NRI  Deadline  Dates 

The  following  fixed  dates  have  been 
established  for  proposal  submission 
deadlines  within  the  NRI.  To  be 
considered  for  funding  in  any  fiscal 
year,  proposals  must  be  transmitted  by 
the  date  listed  below  (as  indicated  by 
postmark  or  date  on  courier  bill  of 
lading).  When  the  deadline  date  falls  on 
a  weekend  or  Federal  holiday, 
transmission  must  be  made  by  the 
following  business  day. 

Programs  offered  in  any  fiscal  year 
depend  on  availability  of  funds  and 
deadlines  may  be  delayed  due  to 
unforeseen  circumstances.  Consult  the 
pertinent  NRI  solicitation  in  the  Federal 
Register,  the  NRI  Program  Description, 
or  the  NRI  home  page 
(www.reeusda.gov/nri)  for  up-to-date 
information. 
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Postmarked  dates 

Program 
codes 

Program  areas 

November  15  

22.1 
23.0 
25.0 
26.0 
31.0 
51.4 
52.1 
52.2 
53.0 
54.1 
61.0 
62.0 
71.1 
71.2 
32.0 
41.0 
44.0 
51.1 
51.2 
51.7 
73.0 
42.0 
43.0 
54.2 
80.1 
80.2 
80.3 
100.0 

Plant  Responses  to  the  Environment. 

Ecosystem  Science. 

Soils  and  Soil  Biology. 

Water  Resources  Assessment  and  Protection. 

Improving  Human  Nutrition  for  Optimal  Health. 

Weed  Biology  and  Management. 

Plant  Genome. 

Plant  Genetic  Mechanisms. 

Plant  Growth  and  Development. 

Photosynthesis  and  Respiration. 

Markets  and  Trade. 

Rural  Development. 

Food  Characterization/Process/Product  Research. 

Non-Food  Characterization/Process/Product  Research, 

Food  Safety. 

Animal  Reproductive  Efficiency. 

Animal  Health  and  Well-Being. 

Plant  Pathology. 

Entomotogy  and  Nematotogy. 

Biotogically  Based  Pest  Management. 

Improved  Utilization  of  Wood  and  Wood  Fiber. 

Animal  Growth,  Development,  and  Nutrient  Utilization. 

Animal  Genome  and  Genetic  Mechanisms. 

Nitrogen  Fixation/Nitrogen  Metabolism. 

Research  Career  Enhancement  Awards. 

Equipment  Grants. 

Seed  Grants. 

Agricultural  Systems  Research. 

December  15  _ 

Januarv  15                         

February  15  

Please  note:  Starting  in  fiscal  year  2000,  the  submission  deadline  for  the  Agricultural  Systems  (100.0),  the  Research  Career  Enhancement 
Awards  (Sabbatical  Awards)(80.1),  the  Equipment  Grants  (80.2),  and  the  Seed  Grants  (80.3)  programs  will  be  Novemt)er  15. 


Done  at  Washington,  DC,  this  21st  day  of 
August  1998. 

Colien  Hefiferan, 

Acting  Administrator,  Cooperative  State 
Research,  Education,  and  Extension  Sen'ice. 
[FR  Doc.  98-23225  Filed  8-27-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Department  of  Health  and  Human 
Services 

Dietary  Guidelines  Advisory 
Committee:  Meeting 

AGENCIES:  U.S.  Department  of 
.Agriculture,  and  U.S.  Department  of 
Health  and  Human  Services. 
ACTION:  Dietar\-  Guidelines  Advisory 
Committee:  Announcement  of 
appointment;  Notice  of  meeting; 
Opportunity  to  provide  written 
comment. 

SUMMARY:  The  Department  of 
.■\griculture  (USDA)  and  the  Department 
of  Health  and  Human  Services  (HHS)  (a) 
announce  the  appointment  of  the 
Dietary  Guidelines  Advison,'  Committee 
to  review  the  1995  edition  of  the  Dietary 
Guidelines  for  Americans,  (b)  provide 
notice  of  the  first  meeting  of  the 
Committee,  and  (c)  solicit  written 
comments. 

DATES:  (1)  The  Committee  will  meet  on 
September  28  and  29.  1998.  from  9:00 
a.m.  to  4:30  p.m.  on  the  first  day.  and 
from  9:00  a.m.  to  12:30  p.m  on  the 
second  day  (2)  Written  comments  on  the 
guidelines  may  be  submitted  by  5  p.m. 
e.d.t.  on  September  14,  1998,  to  ensure 
transmission  to  the  Committee  prior  to 
this  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shanthy  Bowman.  Ph.D.,  USDA, 
Agricultural  Research  Service,  Nutrient 
Data  Laboratory,  4700  River  Road,  Unit 
89,  Riverdale,  MD  20737,  (301)  734- 
5640;  Carole  Davis.  M.S.,  R.D..  USDA 
Center  for  Nutrition  Policy  and 
Promotion,  1120  20th  St.,  NVV.  Suite  200 
North  Lobbv,  Washington.  DC  20036, 
(202)  418-2312;  or  Kathryn  McMurry. 
M.S.  or  Linda  Meyers,  Ph.D..  HHS 
Office  of  Disease  Prevention  and  Health 
Promotion,  Office  of  Public  Health  and 
Science,  Room  738-G,  200 
Independence  Ave.,  SW,  Washington. 
DC  20201,  (202)  205-4872. 
SUPPLEMENTARY  INFORMATION: 

Dietary  Guidelines  Advisory  Committee 

The  eleven-member  Committee 
appointed  by  the  Secretaries  of  the  two 


Departments  is  chaired  by  Cutberto 
Garza,  M.D.,  Ph.D.,  Cornell  University, 
Ithaca,  New  York.  Other  members  are 
Richard  }.  Deckelbaum,  M.D.,  Columbia 
University,  New  York,  New  York; 
Johanna  T.  Dwyer,  D.Sc,  R.D.,  Tufts 
University,  Boston,  Massachusetts;  Scott 
M.  Grundy,  M.D.,  Ph.D.,  University  of 
Te.xas,  Dallas,  Texas;  Rachel  K.  Johnson, 
Ph.D.,  R.D.,  University  of  Vermont, 
Burlington,  Vermont;  Shiriki  K. 
Kumanyika,  Ph.D.,  M.P.H.,  R.D., 
University  of  Illinois  at  Chicago, 
Chicago,  Illinois;  Alice  H.  Lichtenstein, 
D.Sc.  Tufts  University  Center  for  Aging, 
Boston,  Massachusetts;  Suzanne  P. 
Murphy,  Ph.D.,  R.D.,  University  of 
California,  Davis,  California;  Meir  J. 
Stampfer,  M.D.,  Dr.P.H..  Harvard  School 
of  Public  Health,  Boston,  Massachusetts; 
Lesley  Pels  Tinker,  Ph.D.,  R.D., 
University  of  Washington,  Seattle, 
Washington;  Roland  L.  Weinsier,  M.D., 
Dr.P.H.,  University  of  Alabama  at 
Birmingham,  Birmingham,  Alabama. 

Committee's  Task 

The  appointment  of  the  Committee 
reflects  the  commitment  by  the 
Departments  of  Agriculture  and  Health 
and  Human  Services  to  provide  sound 
and  current  dietary'  guidance  to 
consumers.  The  National  Nutrition 
Monitoring  and  Related  Research  Act  of 
1990  (Pub.  L.  No.  101^45)  requires  the 
Secretaries  of  USDA  and  HHS  to 
publish  the  Dietary  Guidelines  for 
■Americans  at  least  every  five  years.  The 
Dietary  Guidelines  Advisory  Committee 
will  advise  the  Secretaries  as  to  whether 
a  revision  of  the  1995  edition  of 
Nutrition  and  Your  Health:  Dietary 
Guidelines  for  Americans  is  warranted. 
If  the  Committee  decides  a  revision  is 
warranted,  it  will  recommend  revisions 
to  the  Secretaries  for  the  year  2000 
edition. 

Announcement  of  Meeting 

The  Committee's  first  meeting  will  be 
September  28  and  29,  1998,  from  9:00 
a.m.  to  4;30  p.m.  on  the  first  day,  and 
from  9:00  a.m.  to  12:30  p.m.  on  the 
second  day.  The  meeting  will  be  held  at 
the  Waugh  Auditorium  located  on  the 
third  floor  of  USDA's  Economic 
Research  Service,  1800  M  Street  N\V, 
Washington  DC,  one  block  from 


Farragut  North  metro  station  and  three 
blocks  from  the  Farragut  West  metro 
station.  Parking  is  available  at  local 
garages.  Entry  to  the  building  is  through 
the  South  Lobby  Tower.  The  agenda 
will  include  (a)  orientation,  (b)  brief 
scientific  review  and  discussion  related 
to  the  guidelines,  and  (c)  formulatioaof 
plans  for  future  work  of  the  Committee. 

Public  Participation  at  Meeting 

The  meeting  is  open  to  the  public. 
However,  space  is  limited  for  all 
sessions.  Written  comments  from  the 
public  will  be  accepted  before  or  after 
the  meeting  and  may  be  sent  to  any  of 
the  individuals  named  for  contact 
purpose;  opportunities  to  present  oral 
comments  may  be  provided  at  future 
meetings.  Please  call  Shanthy  Bowman 
(301)  734-5640  by  September  15,  1998, 
should  you  require  a  sign  language 
interpreter. 

Written  Comment 

By  this  notice,  the  Committee  is 
soliciting  submission  of  written 
comments,  views,  information  and  data 
pertinent  to  review  of  the  Dietary 
Guidelines  for  Americans.  Written 
comments  will  be  accepted  throughout 
the  process.  To  be  considered  for  the 
first  meeting,  comments  should  be 
submitted  by  September  14. 1998. 
Comments  should  be  sent  to  Shanthy 
Bowman  Ph.D.,  at  Department  of 
Agriculture,  Agricultural  Research 
Service,  Nutrient  Data  Laboratory,  4700 
River  Road,  Unit  89,  Riverdale.  MD 
20737. 

Dated:  August  18,  1998. 

Floyd  P,  Horn. 

Administrator,  Agricultural  Research  Sen'ice, 
Department  of  Agriculture. 

Rajen  Anand, 

Executive  Director,  Center  for  Nutrition  Policy 
and  Promotion.  Department  of  Agriculture. 

David  Satcher. 

Assistant  Secretary  for  Health  and  Surgeon 
General,  U.S.  Department  of  Health  and 
Human  Services. 
IFR  Doc.  98-23226  Filed  8-27-98;  8:45  ami 

BILUNG  CODE  3410-03-P 


Friday 

August  28,  1998 


Part  V 


Department  of  the  Treasury 

Office  of  the  Comptroller  of  the  Currency 
12  CFR  Part  4 

Federal  Reserve  System 

12  CFR  Part  211 

Federal  Deposit  Insurance 
Corporation 

12  CFR  Part  347 

Extended  Examination  Cycle  for  U.S. 
Branches  and  Agencies  of  Foreign 
Banks;  Final  Rule 


46118  Federal  Register/Vol.  63,  No.  167/Friday,  August  28,  1998/Rules  and  Regulations 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currei.cy 

12CFRPart4 

[Docket  No.  98-11] 

RIN  1557-AB60 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  211 

[Regulation  K;  Docket  No.  R-1012] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  347 
RIN  3064-AC15 

Extended  Examination  Cycle  for  U.S. 
Branches  and  Agencies  of  Foreign 
Banks 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency,  Treasury:  Board  of 
Governors  of  the  Federal  Reserve 
System;  and  the  Federal  Deposit 
Insurance  Corporation. 

ACTION:  Interim  rule  with  request  for 
comment. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC),  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board),  and  the  Federal  Deposit 
Insurance  Corporation  (FDIC) 
(collectively,  the  Agencies)  are  issuing 
this  joint  interim  rule  with  request  for 
comment  to  implement  the  provisions 
related  to  an  extended  examination 
cycle  for  U.S.  branches  and  agencies  of 
foreign  banks  set  out  in  section  2214  of 
the  Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996 
(EGRPRA).  United  States  branches  and 
agencies  of  foreign  banks  with  total 
assets  of  $250  million  or  less  are  eligible 
to  be  considered  for  the  18-month 
examination  cycle  if  they  meet  the 
qualifying  criteria  set  out  in  this  interim 
rule.  The  interim  rule  reduces  the 
regulatory  burden  associated  with  more 
frequent  on-site  examinations  for  certain 
small  U.S.  branches  and  agencies  of 
foreign  banks. 

DATES:  This  interim  rule  is  effective 
August  28,  1998.  Comments  must  be 
received  by  October  27,  1998. 

ADDRESSES:  Comments  should  be 
directed  to:  OCC:  Communications 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street  SW., 
Washington,  DC  20219,  Attention: 
Docket  No.  98-11.  Comments  will  be 
available  for  public  inspection  and 
photocopying  at  the  same  location. 


Comments  may  also  be  sent  by  facsimile 
transmission  to  (202)  874-5274  or  by 
electronic  mail  to 
regs.comments@occ.treas.gov. 

Board:  Jennifer  J.  Johnson.  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NVV.,  Washington, 
DC  20551,  and  refer  to  Docket  No.  R- 
1012.  Comments  addressed  to  Ms. 
Johnson  may  also  be  delivered  to  the 
Board's  mail  room  between  8:45  a.m. 
and  5:15  p.m.,  and  to  the  security 
control  room  outside  of  those  hours. 
Both  the  mail  room  and  the  security 
control  room  are  accessible  from  the 
courtyard  entrance  on  20th  Street 
between  Constitution  Avenue  and  C 
Street,  NW.  Comments  may  be 
inspected  in  room  MP-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  Section  261.14  of  the 
Board's  Rules  Regarding  the  Availability 
of  Information. 

FDIC:  Robert  E.  Feldman,  Executive 
Secretary,  Attention:  Comments/OES, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  NW.,  Washington,  DC 
20429.  Comments  may  be  hand 
delivered  to  the  guard  station  at  the  rear 
of  the  550  17th  Street  Building  (located 
on  F  Street)  on  business  days  between 
7:00  a.m.  and  5:00  p.m.  (Fax  number 
(202)  898-3838;  Internet  address: 
comments@fdic.gov)  Comments  may  be 
inspected  and  photocopied  in  the  FDIC 
Public  Information  Center,  Room  100, 
801  17th  Street,  NW.,  Washington,  DC 
between  9:00  a.m.  and  4:30  p.m.  on 
business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Martha  Clarke,  Senior  Attorney, 
International  Activities  (202/874-0680); 
or  Howard  Blacker,  Senior  International 
Advisor,  International  Banking  & 
Finance  (202/874-4730). 

Board:  Norah  M.  Barger,  Assistant 
Director  (202/452-2402),  or  Joseph  J. 
Sciortino,  Supervisory  Financial 
Analyst  (202/452-2294),  Division  of 
Banking  Supervision  and  Regulation;  or 
Sandra  Richardson,  Managing  Senior 
Counsel  (202/452-6406)  or  Jonathan  D. 
Stoloff,  Senior  Attorney  (202/452-3269). 
Legal  Division. 

FDIC:  Karen  Walter.  Chief. 
International,  Division  of  Supervision 
(202/898-3540);  or  Mark  Mellon. 
Counsel.  Regulation  and  Legislation 
Section,  Legal  Division  (202/898-3854). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  International  Banking  Act  of  1978 
(the  IBA),'  as  amended  by  the  Foreign 
Bank  Supervision  Enhancement  Act  of 


1991,-  subjected  U.S.  branches  and 
agencies  of  foreign  banks  to  a  12-month 
examination  cycle.  Section  2214  of  the 
Economic  Growth  anu  Reguiatory 
Paperwork  Reduction  Act  of  1996 
(EGRPRA)  3  amended  the  IBA  to  provide 
that  U.S.  branches  and  agencies  of 
foreign  banks  shall  be  subject  to  on-site 
examination  as  frequently  as  a  national 
or  state  bank  would  be  by  its 
appropriate  federal  banking  agency. 

In  general,  national  and  state  banks 
must  be  examined  every  12  months. 
However,  section  111  of  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  •*  authorized 
an  18-month  examination  cycle  for 
certain  national  and  state  banks  with  a 
composite  rating  of  1  under  the  Uniform 
Financial  Institutions  Rating  System 
(UFIRS)  and  total  assets  of  $100  million 
or  less.  Section  306  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994  ' 
expanded  the  availability  of  the  18- 
month  examination  cycle  to  certain 
national  and  state  banks  with  a 
composite  rating  of  1  under  UFIRS  and 
total  assets  of  $250  million  or  less,  as 
well  as  to  certain  national  and  state 
banks  with  a  composite  rating  of  2 
under  UFIRS  and  total  assets  of  $100 
million  or  less.  Section  2221  of 
EGRPRA  ^  provided  that  anytime  after 
September  23.  1996,  U.S.  bank 
supervisory  agencies  could  extend  the 
18-month  examination  frequency  cycle 
to  certain  national  and  state  banks  with 
a  composite  rating  of  2  and  total  assets 
of  $250  million  or  less.  Effective  April 
2, 1998,  the  Agencies  issued  a  final  mle 
that  extended  the  examination  cycle  to 
18  months  for  certain  national  and  state 
banks  that  satisfy  the  requirements  of 
section  2221  of  EGRPRA.'  To  be  eligible 
for  the  extended  cycle,  the  national  or 
state  bank  must: 

(a)  Have  total  assets  of  $250  million 
or  less; 

(b)  Be  rated  a  composite  2  or  better 
under  the  UFIRS; 

(c)  Be  well  capitalized; 

(d)  Be  well  managed; 

(e)  Not  be  subject  to  a  formal 
enforcement  action;  and 

(fj  Not  have  experienced  a  change  of 
control  during  the  preceding  12-month 
period  in  which  a  full-scope,  on-site 
examination  would  have  been  required 
but  for  the  extended  cycle. 


'  Pub.  L.  95-369,  92  Stat.  607. 


2  Pub.  L.  102-242,  105  Stat.  2286. 

'Pub.  L.  104-208.  110  Stat.  3009  (section  2214  is 
codified  at  12  U.S.C.  3105(c)(1)). 

<Pub.  L.  102-242.  105  Stat.  2236  (section  111  is 
codified  at  12  U.S.C.  1820(d)). 

'Pub.  L.  103-325.  108  Stat.  2160. 

*  Section  2221  is  codified  at  12  U.S.C. 
1820(d)(l0). 

'63  FR  16377  (April  2.  1998). 
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In  view  of  the  changes  to  the 
examination  frequency  of  national  and 
state  banks,  the  Agencies  are  issuing  an 
interim  rule  that  similarly  extends  the 
examination  cycle  for  certain  U.S. 
branches  and  agencies  of  foreign  banks. 
Accordingly,  U.S.  branches  and 
agencies  of  foreign  banks  with  total 
assets  of  $250  million  or  less  may  be 
considered  for  an  18-month 
examination  cycle  provided  that  they 
meet  the  eligibility  criteria  described  in 
this  interim  rule.  The  Agencies  are 
seeking  comment  on  any  aspect  of  this 
rule. 

The  Agencies  believe  that  an 
extended  examination  cycle  for  eligible 
U.S.  offices  of  foreign  banks  will  permit 
the  Agencies  to  focus  their  resources  on 
those  offices  that  present  the  most 
immediate  supervisory  concern,  while 
concomitantly  reducing  the  regulatory 
burden  on  smaller  offices  that  do  not 
pose  a  similar  level  of  supervisory 
concern.  The  Agencies  will  continue  to 
use  off-site  supervision  techniques, 
including  the  submission  of  regulatory 
reports,  to  monitor  the  condition  and 
any  changes  in  the  risk  profile  of  offices 
scheduled  to  be  examined  on  the 
extended  18-month  cycle.  Each  agency 
retains  authority  to  examine  the  offices 
of  a  foreign  bank  as  frequently  as  the 
agency  deems  necessary. 

Description  of  the  Interim  Rule 

Under  this  interim  rule,  a  U.S.  branch 
or  agency  of  a  foreign  bank  is  eligible  to 
be  considered  for  an  18-month 
examination  cycle  if  the  office  meets  the 
criteria  listed  below  and  if  there  are  no 
other  factors  that  cause  the  appropriate 
federal  banking  agency  to  examine  the 
branch  or  agency  more  frequently.  To 
qualify  for  an  18-month  examination 
cycle,  the  U.S.  branch  or  agency  of  a 
foreign  bank  must: 

(a)  Have  total  assets  of  $250  miUion 
or  less; 

(b)  Have  received  a  composite  ROCA 
supervisory  rating  of  1  or  2  at  its  most 
recent  examination;  ^ 

(c)  Satisfy  the  requirements  of  either 
the  following  paragraph  (1)  or  (2): 

(1)  The  foreign  bank's  most  recently 
reported  capital  adequacy  position 
consists  of,  or  is  equivalent  to.  Tier  1 
and  risk-based  capital  ratios  of  at  least 
6  percent  and  10  percent,  respectively, 
on  a  consolidated  basis;  or 

(2)  The  branch  or  agency  has 
maintained  on  a  daily  basis  over  the 
past  three  quarters,  eUgible  assets 
(determined  consistent  with  applicable 


•The  supervisory  rating  system  for  U.S.  branches 
and  agencies  of  foreign  banks  is  referred  to  as 
ROCA.  The  four  components  of  ROCA  are:  risk 
management,  operational  controls,  compliance,  and 
asset  quality. 


federal  and  state  law)  in  an  amount  not 
less  than  108  percent  of  the  preceding 
quarter's  average  third  party  liabilities 
and  sufficient  liquidity  is  currently 
available  to  meet  its  obligations  to  third 
parties; 

(d)  Not  be  subject  to  a  formal 
enforcement  action  or  order  by  the 
Board,  FDIC  or  OCC;  and 

(e)  Not  have  experienced  a  change  in 
control  during  the  preceding  12-month 
period  in  which  a  full-scope,  on-site 
examination  would  have  been  required 
but  for  the  extended  cycle. 

Each  agency  retains  the  authority  to 
examine  a  U.S.  branch  or  agency  of  a 
foreign  bank  as  frequently  as  the  agency 
deems  necessary.  Factors  that  the 
Agencies  will  consider  when  deciding 
whether  more  frequent  examinations  are 
necessary  include,  but  are  not  limited 
to,  whether:  (a)  Any  of  the  individual 
components  of  the  ROCA  rating  of  the 
U.S.  office  is  rated  3  or  worse;  (b)  the 
results  of  any  off-site  supervision 
indicate  a  deterioration  in  the  condition 
of  the  office;  (c)  the  size,  relative 
importance,  and  role  of  a  particular 
office  when  reviewed  in  the  context  of 
the  foreign  bank's  entire  U.S.  operations 
otherwise  necessitates  an  annual 
examination  (including,  for  example, 
whether  the  office  generates  a 
significant  level  of  assets  that  are 
booked  elsewhere);  and  (d)  the 
condition  of  the  foreign  bank  itself  gives 
rise  to  such  a  need.  In  general,  the 
Agencies  will  make  their  determination 
whether  to  apply  the  18-month 
examination  cycle  to  a  particular  U.S. 
branch  or  agency  based  on  the  overall 
risk  assessment  for  that  office,  as  well  as 
the  factors  noted  herein. 

Section  2214  of  EGRPRA  directs  that 
the  U.S.  branches  and  agencies  of 
foreign  banks  should  be  subject  to  on- 
site  examinations  as  often  as  U.S.  banks. 
The  criteria  for  determining  eligibility  of 
U.S.  offices  of  a  foreign  bank  for  an 
expanded  examination  cycle  differ  in 
certain  respects  from  the  criteria 
applicable  to  U.S.  banks  for  this 
purpose.  These  differences  are 
necessary  to  adjust  for  the  obvious 
structural  differences  that  exist  between 
U.S.  banks  and  U.S.  offices  of  foreign 
banks  (e.g.,  the  U.S.  offices  of  foreign 
banks  often  constitute  only  a  small  part 
of  foreign  banks'  worldwide  operations 
and  the  role  of  the  Agencies  with  regard 
to  the  U.S.  offices  is  limited  to  that  of 
host  country  supervisor),  as  well  as  the 
supervisory  implications  that  flow  from 
these  basic  structural  di^erences. 

The  Agencies  will  use  a  number  of 
criteria  as  a  proxy  for  the  well-managed 
criterion  applicable  to  U.S.  banks, 
including  the  RCXIA  component  and 
composite  ratings,  the  existence  of  any 


formal  enforcement  action  or  order 
issued  by  an  agency,  and  the  other 
discretionary  standards  described 
above.  With  regard  to  the  well- 
capitalized  criterion  applicable  to  U.S. 
banks  for  these  purposes,  the  Agencies 
will  take  into  account  the  foreign  bank's 
capital  adequacy  ratios,  as  well  as,  in 
appropriate  circumstances,  whether  the 
U.S.  offices  of  the  foreign  bank  have 
sufficient  ehgible  assets  and  fiquidity  to 
meet  their  obligations  to  third  parties. 
The  Agencies  believe  that  evaluating  the 
U.S.  branches  and  agencies  of  foreign 
banks  on  the  basis  of  the  criteria 
described  above  for  purposes  of 
determining  eligibility  for  an  expanded 
examination  cycle  is  consistent  with  the 
requirements  of  section  2214  of 
EGRPRA. 

Effective  Date  of  Interim  Rule 

The  Agencies  find  good  cause  for 
issuing  this  interim  rule  without  prior 
notice  and  the  opportunity  for 
comment,  as  well  as  for  dispensing  with 
the  30-day  delayed  effective  date 
ordinarily  prescribed  by  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  551  et  seq.  The  interim  rule 
confers  a  benefit  on  certain  small  U.S. 
branches  and  agencies  of  foreign  banks 
by  reducing  the  regulatory  burden 
associated  with  more  frequent  on-site 
examinations.  Conversely,  this  interim 
rule  does  not  increase  the  frequency  of 
examinations  or  otherwise  increase  the 
regulatory  burden  for  any  U.S.  branch  or 
agency  of  a  foreign  bank.  Such 
institutions,  therefore,  are  not  adversely 
affected  by  the  interim  rule.  Under  these 
circumstances,  the  Agencies  conclude 
that  prior  notice  and  comment 
procedures  are  unnecessary  and  would 
be  contrary  to  the  public  interest.  5 
U.S.C.  553(b)(B). 

In  addition,  the  Agencies  have 
determined  that  this  interim  rule  relates 
to  examination  schedules,  which  are  a 
matter  of  internal  agency  procedure 
rather  than  a  rule  of  substantive  effect 
on  bank  activities  and  authority.  See 
Donovan  v.  Wollaston  Alloys,  Inc.,  695 
F.2d  1,  9  (1st  Cir.  1982).  Determining 
when  a  regulated  institution  is  to  be 
examined  is  based,  in  part,  on  examiner 
availability,  the  Agencies'  need  to  plan 
examiner  time  in  advance,  and  other 
issues  relevant  to  the  internal  operations 
of  the  Agencies.  Therefore,  this  interim 
rule  is  exempt  &x)m  the  APA's  public 
notice  requirement.  5  U.S.C. 
553(b)(3)(A). 

Regulatory  Flexibility  Act 

An  initial  regulator>'  flexibility 
analysis  under  the  Regulatory 
Flexibility  Act  is  only  required 
whenever  an  agency  is  required  to 
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publish  a  general  notice  of  proposed 
rulemaking  for  any  proposed  rule.  5 
U.S.C.  603.  As  noted  previously,  the 
Agencies  have  determined  that  this 
proposed  rulemaking  is  exempt  from  the 
requirements  of  the  APA.  Accordingly, 
an  initial  regulatory  flexibility  analysis 
is  not  required. 

Even  if  the  Act  were  to  apply,  the 
interim  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  interim 
rule  will  reduce  regulatory  burden  on 
eligible  U.S.  branches  and  agencies  of 
foreign  banks  with  assets  of  $250 
million  or  less.  In  addition,  those 
entities  that  are  not  eligible  for  the 
exemption  from  the  statutorily 
prescribed  12-month  examination  cycle 
will  not  be  adversely  affected  by  the 
interim  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506), 
the  Agencies  have  determined  that  no 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  are 
contained  in  this  interim  rule. 

OCC  Executive  Order  12866  Statement 

The  OCC  has  determined  that  this 
interim  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

OCC  Unfunded  Mandates  Act  of  1995 
Statement 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4,  109  Stat.  48  (March  22,  1995) 
(Unfunded  Mandates  Act),  requires  that 
an  agency  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  federal  mandate  that 
may  result  in  the  expenditure  by  state, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
If  a  budgetary  impact  statement  is 
required,  section  205  of  the  Unfunded 
Mandates  Act  also  requires  an  agency  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  before 
promulgating  a  rule.  Because  the  OCC 
has  determined  that  this  interim  rule 
will  not  result  in  expenditures  by  state, 
local,  and  tribal  goverrmients,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year, 
the  OCC  has  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  the  regulatory  alternatives 
considered.  As  discussed  in  the 
preamble,  this  interim  rule  will  have  the 
effect  of  reducing  regulatory  burden  on 
certain  institutions. 


List  of  Subjects 

12CFR  Part4 

Banks,  banking.  Freedom  of 
information.  Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  211 

Exports,  Federal  Reserve  System, 
Foreign  banking.  Holding  companies. 
Investments,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  347 

Banks,  banking.  Bank  deposit 
insurance.  Bank  mergers.  Credit, 
Foreign  banking.  Foreign  branches. 
Foreign  investments.  Insured  branches. 
International  lending.  International 
operations.  Investments,  Reporting  and 
recordkeeping  requirements. 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Chapter  I 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  4  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  4— ORGANIZATION  AND 
FUNCTIONS.  AVAILABILITY  AND 
RELEASE  OF  INFORMATION. 
CONTRACTING  OUTREACH 
PROGRAM 

1.  The  authority  citation  for  part  4  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  93a.  Subpart  A  also 
issued  under  5  U.S.C.  552;  12  U.S.C.  481, 
1820(d),  and  3105(c)(1).  Subpart  B  also 
issued  under  5  U.S.C.  552;  E.G.  12600  (3 
CFR.  1987  Comp.,  p.  235).  Subpart  C  also 
issued  under  5  U.S.C.  301,  552;  12  U.S.C. 
481,  482,  1821(o).  1821(t);  18  U.S.C.  641, 
1905,  1906;  31  U.S.C.  9701.  Subpart  D  also 
issued  under  12  U.S.C.  1833e. 

2.  In  Subpart  A,  the  heading  of  §  4.6 
is  revised  to  read  as  follows: 

§  4.6    Frequency  of  examination  of  national 
banks. 

3.  In  Subpart  A,  a  new  §  4.7  is  added 
to  read  as  follows: 

§  4.7    Frequency  of  examination  of  Federal 
agencies  and  branclws. 

(a)  General.  The  OCC  examines 
Federal  agencies  and  Federal  branches 
(as  these  entities  are  defined  in  §  28.11 
(h)  and  (i),  respectively,  of  this  chapter) 
pursuant  to  the  authority  conferred  by 
12  U.S.C.  3105(c)(1)(C).  Except  as  noted 
in  paragraph  (b)  of  this  section,  the  OCC 
will  conduct  a  full-scope,  on-site 
examination  of  every  Federal  branch 
and  agency  at  least  once  during  each  12- 
month  period. 


(b)  18-month  rule  for  certain  small 
institutions — (1)  Mandatory  standards. 
The  OCC  may  conduct  a  full-scope,  on- 
site  examination  at  least  once  during 
each  18-month  period,  rather  than  each 
12-month  period  as  provided  in 
paragraph  (a)  of  this  section,  if  the 
Federal  branch  or  AGENCY: 

(i)  Has  total  assets  of  $250  million  or 
less; 

(ii)  Has  received  a  composite  ROCA 
supervisory  rating  (which  rates  risk 
management,  operational  controls, 
compliance,  and  asset  quality)  of  1  or  2 
at  its  most  recent  examination; 

(iii)  Satisfies  the  requirements  of 
either  the  following  paragraph  (b)(l)(iii) 
(A)  or  (B): 

(A)  The  foreign  bank's  most  recently 
reported  capital  adequacy  position 
consists  of,  or  is  equivalent  to.  Tier  1 
and  total  risk-based  capital  ratios  of  at 
least  6  percent  and  10  percent, 
respectively,  on  a  consolidated  basis;  or 

(B)  The  branch  or  agency  has 
maintained  on  a  daily  basis,  over  the 
past  three  quarters,  eligible  assets 
(determined  consistent  with  applicable 
federal  and  state  law)  in  an  amount  not 
less  than  108  percent  of  the  preceding 
quarter's  average  third  party  liabiUties 
and  sufficient  liquidity  is  ciurently 
available  to  meet  obligations  to  third 
parties; 

(iv)  Is  not  subject  to  a  formal 
enforcement  action  or  order  by  the 
Federal  Reserve  Board,  the  Federal 
Deposit  Insurance  Corporation,  or  the 
OCC;  and 

(v)  Has  not  experienced  a  change  in 
control  during  the  preceding  12-month 
period  in  which  a  fiill-scope,  on-site 
examination  would  have  been  required 
but  for  this  section. 

(2)  Discretionary  standards.  In 
determining  whether  a  Federal  branch 
or  agency  is  eligible  for  an  18-month 
examination  cycle  pursuant  to  this 
paragraph  (b),  the  OCC  may  consider 
additional  factors,  including,  but  not 
limited  to,  whether: 

(i)  Any  of  the  individual  components 
of  the  ROCA  rating  of  the  Federal 
branch  or  agency  is  rated  "3"  or  worse; 

(ii)  The  results  of  any  off-site 
supervision  indicate  a  deterioration  in 
the  condition  of  the  Federal  branch  or 
agency; 

(iii)  The  size,  relative  importance,  and 
role  of  a  particular  office  when  reviewed 
in  the  context  of  the  foreign  bank's 
entire  U.S.  operations  otherwise 
necessitate  an  annual  examination;  and 

(iv)  The  condition  of  the  foreign  bank 
gives  rise  to  such  a  need. 

(c)  Authority  to  conduct  more 
frequent  examinations.  Nothing  in 
paragraph  (a)  or  (b)  of  this  section  limits 
the  authority  of  the  OCC  to  examine  any 
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Federal  branch  or  agency  as  frequently 
as  the  OCC  deems  necessary. 

Dated:  August  12, 1998. 
Julie  L.  WiUiams, 

Acting  Comptroller  of  the  Currency. 

Authority  and  Issuance 

For  reasons  set  forth  in  the  joint 
preamble,  the  Board  amends  12  CFR 
Part  211  as  set  forth  below: 

PART  21 1— INTERNATIONAL 
BANKING  OPERATIONS 
(REGULATION  K) 

1.  The  authority  citation  for  part  211 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  221  etseq..  1818, 
1835a,  1841  etseq.,  3101  etseq.,  and  3901 
et  seq. 

Subpart  B— Foreign  Banking 
Organizations 

2.  In  Subpart  B,  §  211.26  is  amended 
by  revising  paragraph  (c)  to  read  as 
follows: 

§211.26    Examination  Of  Offices  and 
afflllatas  of  foreign  tianks. 

(c)  Frequency  of  on-site 
examination — (1)  General.  Each  branch 
or  agency  of  a  foreign  bank  shall  be 
examined  on-site  at  least  once  during 
each  12-month  period  (beginning  on  the 
date  the  most  recent  examination  of  the 
office  ended)  by: 

(i)  The  Board; 

(ii)  The  FDIC,  if  the  branch  of  the 
foreign  bank  accepts  or  maintains 
insured  deposits; 

(iii)  The  Comptroller,  if  the  branch  or 
agency  of  the  foreign  bank  is  licensed  by 
the  Comptroller;  or 

(iv)  The  state  supervisor,  if  the  office 
of  the  foreign  bank  is  licensed  or 
chartered  by  the  state. 

(2)  18-month  cycle  for  certain  small 
institutions — (i)  Mandatory  standards. 
The  Board  may  conduct  a  full-scope,  on- 
site  examination  at  least  once  during 
each  18-month  period,  rather  than  each 
12-month  period  as  required  in 
paragraph  (c)(1)  of  this  section,  if  the 
branch  or  Agency: 

(A)  Has  total  assets  of  $250  million  or 
less; 

(B)  Has  received  a  composite  RCXIA 
supervisory  rating  (which  rates  risk 
management,  operational  controls, 
compliance,  and  asset  quality)  of  1  or  2 
at  its  most  recent  examination; 

(C)  Satisfies  the  requirement  of  either 
the  following  paragraph  (c)(2)(i)(C)  [1] 
or  (2): 

[1)  The  foreign  bank's  most  recently 
reported  capital  adequacy  position 
consists  of,  or  is  equivalent  to,  Tier  1 
and  total  risk-based  capital  ratios  of  at 


least  6  percent  and  10  percent, 
respectively,  on  a  consolidated  basis;  or 

[2]  The  branch  or  agency  has 
maintained  on  a  daily  basis,  over  the 
past  three  quarters,  eligible  assets 
(determined  consistent  with  applicable 
federal  and  state  law)  in  an  amount  not 
less  than  108  percent  of  the  preceding 
quarter's  average  third  party  liabilities 
and  sufficient  liquidity  is  currently 
available  to  meet  its  obligations  to  third 
parties; 

(D)  Is  not  subject  to  a  formal 
enforcement  action  or  order  by  the 
Board,  FDIC,  or  OCC;  and 

(E)  Has  not  experienced  a  change  in 
control  during  the  preceding  12-month 
period  in  which  a  full-scope,  on-site 
examination  would  have  been  required 
but  for  this  section. 

(ii)  Discretionary  standards.  In 
determining  whether  a  branch  or  agency 
of  a  foreign  bank  is  eligible  for  an  18- 
month  examination  cycle  pursuant  to 
this  paragraph  (c)(2),  the  Board  may 
consider  additional  factors,  including, 
but  not  limited  to  whether: 

(A)  Any  of  the  individual  components 
of  the  ROCA  supervisory  rating  of  a 
branch  or  agency  of  a  foreign  bank  is 
rated  "3"  or  worse; 

(B)  The  results  of  any  off-site 
surveillance  indicate  a  deterioration  in 
the  condition  of  the  office; 

(C)  The  size,  relative  importance,  and 
role  of  a  particular  office  when  reviewed 
in  the  context  of  the  foreign  bank's 
entire  U.S.  operations  otherwise 
necessitate  an  aimual  examination;  and 

(D)  The  condition  of  the  foreign  bank 
gives  rise  to  such  a  need. 

(3)  Authority  to  conduct  more 
frequent  examinations.  Nothing  in 
paragraphs  (c)  (1)  and  (2)  of  this  section 
limits  the  authority  of  the  Board  to 
examine  any  U.S.  branch  or  agency  of  a 
foreign  bank  as  frequently  as  it  deems 
necessary. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  24, 1998. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Board  of  Directors  of  the 
FDIC  amends  part  347  of  chapter  ni  of 
title  12  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  347— INTERNATIONAL 
BANKING 

1.  The  authority  citation  for  part  347 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1813,  1815,  1817, 
1819,  1820,  1828,  3103,  3104,  3105,  3108; 
Title  K.  Pub.  L.  98-181,  97  StaL  1153. 


2.  Section  347.214  is  added  to  subpart 
B  to  read  as  follows: 

§  347.21 4    Examination  of  branches  of 
foreign  banlcs. 

(a)  Frequency  of  on-site  examination 
Each  branch  or  agency  of  a  foreign  bank 
shall  be  examined  on-site  at  least  once 
during  each  12-month  period  (beginning 
on  the  date  the  most  recent  examination 
of  the  office  ended)  by: 

(1)  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board); 

(2)  The  FDIC,  if  the  branch  of  the 
foreign  bank  accepts  or  maintains 
insured  deposits; 

(3)  The  Office  of  the  Comptroller  of 
the  Currency  (OCC),  if  the  branch  or 
agency  of  the  foreign  bank  is  licensed  by 
the  Comptroller;  or 

(4)  The  state  supervisor,  if  the  office 
of  the  foreign  bank  is  licensed  or 
chartered  by  the  state. 

(b)  18-month  cycle  for  certain  small 
institutions — (1)  Mandatory  standards. 
The  FDIC  may  conduct  a  full-scope,  on- 
site  examination  at  least  once  during 
each  18-month  period,  rather  than  each 
12-month  period  as  provided  in 
paragraph  (a)  of  this  section,  if  the 
branch  or  Agency: 

(i)  Has  total  assets  of  $250  miUion  or 
less; 

(ii)  Has  received  a  composite  ROCA 
supervisory  rating  (which  rates  risk 
management,  operational  controls, 
compliance,  and  asset  quality)  of  1  or  2 
at  its  most  recent  examination; 

(iii)  Satisfies  the  requirement  of  either 
the  following  paragraph  (b)(l)(iii)  (A)  or 
(B): 

(A)  The  foreign  bank's  most  recently 
reported  capital  adequacy  position 
consists  of,  or  is  equivalent  to.  Tier  1 
and  total  risk-based  capital  ratios  of  at 
least  6  percent  and  10  percent, 
respectively,  on  a  consolidated  basis;  or 

(B)  The  branch  or  agency  has 
maintained  on  a  daily  basis,  over  the 
past  three  quarters,  eligible  assets 
(determined  consistent  with  applicable 
federal  and  state  law)  in  an  amount  not 
less  than  108  percent  of  the  preceding 
quarter's  average  third  party  liabilities 
and  sufficient  liquidity  is  currently 
available  to  meet  its  obligations  to  third 
parties; 

(iv)  Is  not  subject  to  a  formal 
enforcement  action  or  order  by  the 
Board,  FDIC,  or  the  OCC;  and 

(v)  Has  not  experienced  a  change  in 
control  during  the  preceding  12-month 
period  in  which  a  full-scope,  on-site 
examination  would  have  been  required 
but  for  this  section. 

(2)  Discretionary  standards.  In 
determining  whether  a  branch  of  a 
foreign  bank  is  eligible  for  an  18-month 
examination  cycle  pursuant  to  this 
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paragraph  (b),  the  FDIC  may  consider 
additional  factors,  including,  but  not 
limited  to,  whether: 

(i)  Any  of  the  individual  components 
of  the  ROCA  supervisory  rating  of  a 
branch  of  a  foreign  bank  is  rated  "3"  or 
worse; 

(ii)  The  results  of  any  off-site 
monitoring  indicate  a  deterioration  in 
the  condition  of  the  branch; 

(iii)  The  size,  relative  importance,  and 
role  of  a  particular  branch  when 


reviewed  in  the  context  of  the  foreign 
bank's  entire  U.S.  operations  otherwise 
necessitate  an  annual  examination;  and 

(iv)  The  condition  of  the  parent 
foreign  bank  gives  rise  to  such  a  need. 

(c)  Authority  to  conduct  more 
frequent  examinations.  Nothing  in 
paragraphs  (a)  and  (b)  of  this  section 
limits  the  authority  of  the  FDIC  to 
examine  any  U.S.  branch  or  agency  of  a 


foreign  bank  as  frequently  as  it  deems 
necessary. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  7th  day  of 
July,  1998. 

Federal  Deposit  Insurance  Corporation. 
James  D.  LaPierre, 
Deputy  Executive  Secretary. 
IFR  Doc.  98-23077  Filed  8-27-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  1018-AE93 

Migratory  Bird  Hunting;  Final 
Frameworks  for  Early-Season 
Migratory  Bird  Hunting  Regulations 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  This  rule  prescribes  final 
early-season  frameworks  which  States, 
Puerto  Rico,  and  the  Virgin  Islands  may 
select  season  dates,  limits,  and  other 
options  for  the  1998-99  migratory  bird 
hunting  seasons.  Early  seasons  are  those 
which  generally  open  prior  to  October  1, 
and  include  seasons  in  Alaska,  Hawaii, 
Puerto  Rico,  and  the  Virgin  Islands.  The 
effect  of  this  final  rule  is  to  facilitate  the 
selection  of  hunting  seasons  by  the 
States  and  Territories  to  further  the 
annual  establishment  of  the  early-season 
migratory  bird  hunting  regulations. 
These  selections  will  be  published  in 
the  Federal  Register  as  amendments  to 
§§  20.101  through  20.107,  and  §  20.109 
of  title  50  CFR  part  20. 
DATES:  This  rule  takes  effect  on  August 
28,  1998. 

ADDRESSES:  States  and  Territories 
should  send  their  season  selections  to: 
Chief,  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior,  ms 
634-ARLSQ,  1849  C  Street.  NW., 
Washington,  DC  20240.  The  public  may 
inspect  comments  during  normal 
business  hours  in  room  634,  Arlington 
Square,  4401  N.  Fairfax  Drive. 
Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt,  Chief,  MBMO,  U.S.  Fish 
and  Wildlife  Service,  (703)  358-1714. 
SUPPLEMENTARY  INFORMATION: 

Regulations  Schedule  for  1998 

On  March  20,  1998,  the  Service 
published  in  the  Federal  Register  (63 

FR  13748)  a  proposal  to  amend  50  CFR 
part  20.  The  proposal  dealt  with  the 
establishment  of  seasons,  limits,  and 
other  regulations  for  migratory  game 
birds  under  §§  20.101  through  20.107. 
20.109,  and  20.110  of  subpart  K.  On 
May  29,  1998,  the  Service  published  in 
the  Federal  Register  (63  FR  29518)  a 
second  document  providing 
supplemental  proposals  forearly-and 
late-season  migratory  bird  hunting 
regulations  frameworks  and  the 
proposed  regulatory  alternatives  for  the 
1998-99  duck  hunting  season.  The  May 


29  supplement  also  provided  detailed 
information  on  the  1998-99  regulatory 
schedule  and  announced  the  Service 
Migratory  bird  Regulations  Committee 
and  Flyway  Council  meetings. 

On  rune'25,  1998,  the  Service  held  a 
public  hearing  in  Washington,  DC,  as 
announced  in  the  March  20  and  May  29 
Federal  Registers  to  review  the  status  of 
migratory  shore  and  upland  game  birds. 
The  Ser\'ice  discussed  hunting 
regulations  for  these  species  and  for 
other  early  seasons.  On  July  17,  1998, 
the  Service  published  in  the  Federal 
Register  (63  FR  38700)  a  third  document 
specifically  dealing  with  proposed 
early-season  frameworks  for  the  1998- 
99  season.  This  rulemaking  establishes 
final  frameworks  for  early-season 
migratory  bird  hunting  regulations  for 
the  1998-99  season. 

Review  of  Flyway  Council 
Recommendations,  Public  Comments 
and  the  Service's  Responses 

The  public  comment  period  for  early- 
season  issues  ended  on  July  31,  1998. 
The  Service  received  recommendations 
from  all  four  Flyway  Councils.  Early- 
season  comments  are  summarized  and 
discussed  in  the  order  used  in  the 
March  20  Federal  Register.  Only  the 
numbered  items  pertaining  to  early 
seasons  for  which  comments  were 
received  are  included.  Flyway  Council 
recommendations  showm  below  include 
only  those  involving  changes  from  the 
1997-98  early-season  frameworks.  For 
those  topics  where  a  Council 
recommendation  is  not  shown,  the 
Council  supported  continuing  the  same 
frameworks  as  in  1997-98. 

General 

Written  Comments:  The  Humane 
Society  of  the  United  States  (HSUS) 
recommended  all  seasons  open  at  noon, 
mid-week,  to  reduce  the  large  kills 
associated  with  the  traditional  Saturday 
openings.  They  also  recommend  that 
hunting  during  the  one-half  hour  before 
sunrise  be  eliminated. 

I.  Ducks 

The  categories  used  to  discuss  issues 
related  to  duck  harvest  management  are 
as  follows:  (A)  General  Harvest  Strategy, 
(B)  Framework  Dates,  (C)  Season 
Length,  (D)  Closed  Seasons,  (E)  Bag 
Limits,  (F)  Zones  and  Split  Seasons,  and 
(G)  Special  Seasons/Species 
Management.  Only  those  categories 
containing  substantial  recommendations 
are  included  below. 

F.  Zones  and  Split  Seasons 

Written  Comments:  The  Ohio  Division 
of  Wildlife  requested  elimination  of  the 
Pymatuning  VVaterfowl  Hunting  Zone  in 


Ohio  and  incorporation  of  the  affected 
area  into  the  North  Zone  beginning  in 
the  1998-99  season. 

Service  Response:  In  the  past,  hunting 
seasons  in  that  portion  of  Ohio  had  to 
be  the  same  as  those  selected  by 
Pennsylvania  for  that  portion  of 
Pennsylvania.  Beginning  this  year,  the 
Pymatuning  Area  will  no  longer  be 
included  in  the  Federal  waterfowl 
hunting  frameworks  as  a  separate  area, 
and  will  be  considered  part  of  Ohio's 
North  Zone. 

G.  Special  Seasons/Species 
Management 

iii.  September  Teal  Seasons 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
the  establishment  of  an  experimental 
September  teal  season  option  in  the 
Atlantic  Flyway.  States  deriving  more 
than  80  percent  of  their  teal  harvest 
from  the  mid-continent  regions 
(Delaware,  Georgia,  Florida,  Maryland, 
North  Carolina,  Pennsylvania,  South 
Carolina,  Virginia,  and  West  Virginia) 
could  hold  a  9-day  season  between 
September  1  and  30  with  a  daily  bag 
limit  of  4  teal. 

The  Central  Flyway  Council 
recommended  an  experimental 
September  teal  season  harvest  strategy 
in  the  nonproduction  States  of  the 
Central  Flyway  based  on  the  May 
breeding  population  index  (BPI)  of  blue- 
winged  teal.  When  the  BPI  of  blue- 
winged  teal  is  4.7  million  or  greater,  the 
Council's  recommended  harvest  strategy 
would  consist  of  an  additional  7  days  of 
hunting  (for  a  total  of  16  days).  When 
the  BPI  of  blue-winged  teal  is  below  4.7 
million  but  remains  at  or  above  3.3 
million,  the  Council's  recommended 
harvest  strategy  would  maintain  the 
current  9-day  season.  When  the  BPI  of 
blue-winged  teal  is  below  3.3  million, 
the  Council's  recommended  harvest 
strategy  would  consider  closure  of 
September  teal  seasons. 

Public  Hearing  Comments:  Mr.  Robert 
McDowell,  representing  the  Atlantic 
Flyway  Council,  expressed  appreciation 
for  authorizing  a  9-day  September  teal 
season  in  a  portion  of  the  Atlantic 
Flyway.  However,  he  asked  the  Service 
to  reconsider  a  16-day  teal  season. 

Written  Comments:  The  Wisconsin 
Department  of  Natural  Resources  was 
disappointed  in  the  proposal  to  offer 
additional  days  of  teal  hunting  to 
nonproduction  States  before  addressing 
the  equatability  issue  in  production 
States. 

One  individual  from  Wisconsin  and  1 
from  Minnesota  urged  the  Service  to 
consider  a  special  teal  season  for  the 
production  States. 
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Service  Response:  The  Service 
supports  the  Atlantic  Flyway  Council's 
proposal  for  an  experimental  9-day 
special  September  teal  season  in  those 
States  that  derive  80%  of  their  teal 
harvest  from  the  mid-continent  region 
(to  include  States  from  Pennsylvania 
and  Delaware  southward).  These  States 
would  be  required  to  evaluate  the 
impacts  to  non-target  waterfowl  species 
by  conducting  hunter  performance 
surveys.  The  Service  remains  concerned 
with  the  definition  of  production  and 
non-production  States  but  will  work 
with  the  Flyway  to  establish  decision 
criteria  based  on  historic  harvests  of 
non-target  species  in  other  Flyways.  The 
Service  strongly  encourages  as  many  of 
the  States  as  possible  to  participate  in 
the  evaluation,  as  sampling 
requirements  will  be  based  on  the 
number  of  States  involved.  This  season 
will  be  experimental  for  a  3-year  period 
but  must  include  a  pre-sunrise 
evaluation  in  order  to  have  shooting 
hours  begin  Vz-hour  before  sunrise.  The 
Service  will  develop  and  implement  a 
Memorandum  of  Agreement  (MOA) 
between  the  Service  and  participating 
States  to  stipulate  the  guidelines  and 
implementation  of  this  season.  These 
MOAs  must  be  in  place  before  the  start 
of  any  season. 

The  Service  also  supports  the  Central 
Flyway  Council's  proposal  for  a 
September-teal-season  harvest  strategy 
that  would  provide  a  16-day  special 
season  in  those  States  that  currently 
have  operational  special  September  teal 
seasons  when  blue-winged  teal 
populations  are  above  4.7  million.  The 
evaluation  plan  submitted  by  the 
Council  appears  adequate  for  annual 
monitoring  and  assessment  of  this 
expanded  opportunity.  Although 
current  changes  in  band-reporting  rates 
make  interpretation  of  band-recovery 
data  difficult,  the  Service  believes  that 
the  4.7  million  breeding  population 
trigger  is  an  adequate  threshold  for 
conducting  these  expanded  seasons. 
The  expanded  season  also  will  be 
offered  to  those  States  in  the  Mississippi 
Flyway  that  currently  are  offered  a 
special  teal  season,  under  the  same 
stipulations  given  to  the  Central  Flyway. 
An  annual  evaluation  of  pertinent 
population,  habitat,  and  harvest 
information  will  be  required,  with  a 
final  report  due  after  the  seasons  have 
been  conducted  for  3  years. 
Continuation  of  the  season  is 
conditional  upon  the  completion  of  the 
annual  and  final  reports. 

The  Service  believes  that  a 
comprehensive  review  of  blue-winged 
teal  biology,  an  assessment  of  the 
cumulative  effects  of  all  teal  harvest, 
and  an  evaluation  of  possible  expansion 


of  hunting  opportunity  in  production 
States  is  needed.  In  order  to  facilitate 
such  an  evaluation,  the  Service 
proposes  to  host  a  meeting  this  fall.  The 
Service  asks  Flyway  Councils  to 
designate  two  representatives  from  each 
of  the  three  involved  Flyways  to  meet 
with  Office  of  Migratory  Bird 
Management  staff  to  design  a 
comprehensive  evaluation  of  blue- 
winged  teal  biology  and  harvest 
management. 

iv.  September  Teal/Wood  Duck  Seasons 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
the  continuation  of  the  Florida 
September  wood  duck/teal  season  on  an 
operational  basis. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flywav 
Council  recommended  that  the 
experimental  September  teal/wood  duck 
seasons  in  Kentucky  and  Tennessee  be 
continued  in  1998  with  no  changes  from 
the  1997  season.  The  Lower-Region 
Regulations  Committee  further 
recommended  that  if  such  seasons  are 
suspended,  all  non-production  States 
should  be  permitted  to  take  up  to  5  days 
of  the  regular  season  in  September. 

Public  Hearing  Comments:  Mr.  Robert 
McDowell,  representing  the  Atlantic 
Flyway  Council  expressed  appreciation 
for  approving  Florida's  September  Duck 
Season. 

Written  Comments:  Representatives 
John  S.  Tanner.  John  J.  Duncan.  Harold 
Ford,  Jr.,  William  Jenkins,  Van  Hillear>-, 
Zach  VVamp,  Ed  Br\'ant,  Bob  Clement. 
Bart  Gordon,  and  Senators  Fred 
Thompson  and  Bill  Frist  from 
Tennessee  requested  that  the  Service 
not  close  Tennessee's  early  wood  duck 
season.  The  commenters  state  that  a 
decision  by  the  Ser\'ice  to  close  the 
season  would  appear  to  be  one  based  on 
administrative  rationale,  rather  than 
sound  biology.  Further,  facts  that 
support  continuation  of  the  season  are: 
(1)  the  season  has  been  approved  for  17 
years;  (2)  the  Tennessee  Wildlife 
Resources  Agency  has  met  its  preseason 
banding  obligations;  and  (3)  no 
downward  trends  in  the  wood  duck 
populations  have  been  recorded  in 
stream-float  surveys,  summer  bandings, 
or  the  Breeding  Bird  Survey.  Finally, 
sur\'ival  rates  for  Tennessee  wood  ducks 
are  similar  to.  or  higher,  than  rates 
observed  prior  to  1981.  Roughly  one 
third  of  Tennessee's  waterfowlers 
participate  in  the  early  wood  duck 
season.  The  commenters  believe  that 
closing  the  season  would  discourage 
their  active  involvement  in  wood  duck 
management. 

The  Tennessee  Wildlife  Resources 
Agency  (Tennessee)  expressed 


disappointment  that  the  Service 
intended  to  suspend  the  September 
wood  duck  season.  They  pointed  out 
that  Tennessee  hunters  have  never 
complained  about  decrea.sed  wood  duck 
numbers,  and  that  empirical  evidence 
demonstrates  that  the  wood  duck 
population  is  not  experiencing  anv  long- 
term  declines.  Further.  Tennessee  stated 
that  closing  the  popular  5-day  season 
would  be  hard  to  justify  because  the 
evaluation  of  the  season  could  not 
conclude  whether  the  season  is  good  or 
bad.  Tennessee  mentioned  that  the  high 
costs  associated  with  regional  wood 
duck  population  monitoring  will 
discourage  most  States  from 
participating  in  any  monitoring 
programs  beyond  what  is  currently 
being  done.  They  pointed  out  that 
eliminating  the  September  season 
without  a  clearly  stated  harvest 
alternative  would  stymie  any  new  data- 
collection  efforts.  Thus,  thev  requested 
that  Tennessee's  September  wood  duck 
season  be  granted  operational  status  and 
be  grandfathered  into  the  existing 
frameworks. 

The  Kentucky  Deparimen!  ot  fish  and 
Wildlife  Resources  IKentucky)  also 
expressed  disappointment  that  the 
Ser\'ice  would  recommend  suspending 
the  September  wood  duc:k  season  in 
Kentucky,  They  stated  that  evaluation  of 
the  season  indicated  that  it  met  the 
objective  of  limiting  har\est  to  local 
wood  ducks  without  negafixely 
impacting  southern  wood  du( i. 
populations.  They  recognized  that  the 
conclusions  of  the  eval.iation  were 
based  on  data  where  the  level  of 
precision  was  questionable,  but  that  the 
data  were  the  best  available  and  should 
not  be  discarded.  Kenturkv  emphasized 
that  data  collected  h\  their  atjencv 
indicated  no  negatu*'   nipai  ts  on  local 
wood  duck  populations  and  therefore 
requested  that  Kentucky's  September 
season  be  granted  opf-ationa!  status  and 
grandfathered  into  the  existing 
frameworks.  In  a  subsequent  letter,  they 
stated  that  the  Service  proposal  to 
discontinue  the  special  season  after 
September  2000  is  premature  that  such 
a  decision  shouldnot  i)e  made  until  a 
Flyway  harvest  strategy  is  developed. 

The  Florida  Game  and  Frpsh  Water 
Fish  Commission  opposed  suspension 
of  the  September  Wood  Duck  Seasons 
based  on  the  Ser\ice's  contention  that 
adequate  population  monitoring  was 
lacking.  They  maintained  that  their 
monitoring  programs  ha\p  not  detected 
any  undue  negative  e^fei  ts  on  local 
wood  duck  populations  after  17  years. 
They  believe  that  if  the  Service  is 
comfortable  with  the  rei^ular-season 
harvest  pressure  on  wood  ducks  caused 
by  several  changes  in  season  lengths, 
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then  concern  over  Florida's  September 
season  hardly  seem  warranted.  They 
believe  the  Service  has  continued  to 
raise  the  standard  for  evaluation  long 
after  these  seasons  were  initiated  and 
did  not  provide  specific  criteria.  They 
maintain  that  there  is  no  evidence  that 
Florida's  season  is  negatively 
influencing  their  local  wood 
populations  and  it  appeared  as  though 
the  reason  for  suspending  the  seasons 
was  unjustly  based  on  administrative 
convenience  rather  than  biological 
concern. 

The  Minnesota  Department  of  Natural 
Resources  opposed  hunting 
opportunities  that  are  not  offered  to 
hunters  in  all  States  within  a  flyway.  If 
the  September  wood  duck  seasons  are 
suspended,  they  would  not  support 
non-production  States  in  the  Lower 
Region  taking  up  to  5  days  from  the 
regular  season  in  September. 

The  Wisconsin  Department  of  Natural 
Resources  concurred  with  the  Service's 
proposal  to  manage  wood  ducks  on  a 
Flvway  basis  but  was  concerned  with 
the  decision  to  delay  the  elimination  of 
the  special  wood  duck  seasons  for 
Tennessee,  Kentucky,  and  Florida. 
Wisconsin  believed  that  elimination  of 
these  seasons  this  year  seemed  to  be 
consistent  with  Service  policy. 

The  Alabama  Waterfowl  Association 
indicated  that  they  do  not  see  any 
reason  to  suspend  the  early  wood  duck 
season  and  maintain  that  southern 
States  provide  habitat  enhancement 
projects  and  deserve  to  have  harvest 
opportunities  on  locally-reared  wood 
ducks. 

A  petition  letter  signed  by  110 
individuals  from  Tennessee  stress  the 
fact  that  to  do  away  with  the  wood  duck 
September  season  would  deplete  a  lot  of 
interest  among  several  organizations 
who  get  involved  with  nest  box 
programs  and  habitat  improvement 
projects. 

Thirty-three  individuals  from 
Tennessee,  14  from  Florida,  and  9  from 
Kentucky  expressed  support  for 
continuing  with  the  September  wood 
duck  seasons  to  provide  hunting 
opportunities  and  opposed  any  action 
by  the  Service  to  discontinue  these 
seasons. 

Sen'ice  Response:  As  indicated  in  the 
July  17  Federal  Register,  after  many 
years  of  trying  to  develop  regional  wood 
duck  population-monitoring  programs, 
attempts  to  evaluate  the  experimental 
September  wood  duck  seasons  have 
been  unsuccessful.  Withoiit  adequate 
regional  monitoring,  special  seasons 
that  target  regional  wood  duck 
populations  should  be  discontinued. 
Instead,  wood  duck  harvest 
management  should  be  approached  at 


the  Flyway  level  during  the  regular 
season.  The  recently-completed  Wood 
Duck  Population  Monitoring  Initiative 
showed  that  managers  have  much  of  the 
capability  needed  to  monitor  wood 
ducks  at  the  Flyway  level.  The  Service 
recognizes  that  improvements  in  the 
way  we  develop  regular-season 
approaches  to  wood  duck  harvest 
management  are  possible.  These 
improvements  should  incorporate 
information  about  the  status  and 
dynamics  of  wood  ducks.  However, 
there  is  a  need  to  conduct  additional 
technical  assessments  in  order  to 
develop  flyway  harvest  strategies.  The 
Service  will  coordinate  with  Flyway 
Councils  and  Technical  Sections  to 
develop  such  strategies. 

During  the  interim  period,  the  Service 
will  allow  Florida,  Kentucky,  and 
Tennessee  to  hold  September  wood 
duck  seasons  for  a  maximum  of  3  more 
years.  After  September  2000,  the 
seasons  in  Florida,  Kentucky,  and 
Tennessee  will  be  discontinued.  Flyway 
harvest  strategies  will  then  be 
implemented  for  the  2001/02  hunting 
season.  Should  the  technical  assessment 
be  completed  sooner,  and  a  Flyway 
strategy  be  implemented,  the  September 
seasons  would  be  suspended  at  that 
time. 

v.  Youth  Hunt 

Council  Recommendations:  The 
Upper-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
recommended  that  a  special  one-day 
youth  waterfowl  season  include  the 
harvesting  of  geese. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  that  a  special  2- 
day  youth  waterfowl  season  include  the 
harvesting  of  geese. 

The  Central  Flyway  Council 
recommended  expansion  of  the  special 
youth  waterfowl  hunt  to  2  consecutive 
days  with  a  legal  bag  that  includes 
geese. 

The  Pacific  Flyway  Council 
recommended  continuation  of  the  one- 
day  youth  hunt  that  allows  States  to 
select  outside  the  general  season  and 
frameworks.  The  Council  further 
recommended  the  addition  of  1  goose  to 
the  bag  limit. 

Public  Hearing  Comments:  Mr.  Robert 
McDowell,  representing  the  Atlantic 
Flyway  Council,  thanked  the  Service  for 
providing  more  hunting  opportunity 
during  the  youth  hunt  day  by  allowing 
geese  to  be  included  in  the  bag  limit. 

Written  Comments:  The  Wisconsin 
Department  of  Natural  Resources 
supported  continuation  of  the  special 
youth  waterfowl  hunt  day. 


Senator  John  T.  Traynor  of  the  North 
Dakota  Senate  expressed  his  support  for 
the  youth  hunt  and  urged  the  Service  to 
expand  the  special  season  to  2  days  and 
include  geese  in  the  bag  limit. 

The  Delta  Waterfowl  Foundation 
supported  the  expansion  of  the  special 
youth  hunt  to  2  days  and  the  inclusion 
of  geese  in  the  bag  limit. 

Service  Response:  The  Service 
appreciates  the  recommendations  from 
the  Flyway  Councils  regarding  the 
continuation  of  a  youth  waterfowl 
hunting  day.  Upon  establishment  of  the 
special  youth  hunting  day,  the  Service 
viewed  it  as  a  unique  educational 
opportunity  which  would  help  ensure 
safe,  high-quality  hunting  for  future 
generations  of  Americans.  The  Service's 
intent  was  not  to  recruit  youth  hunters, 
but  to  provide  the  best  and  safest 
learning  environment  for  those  of  our 
youth  who  are  interested  in  hunting. 
Further,  the  Service  believes  that 
establishing  such  a  day  was  consistent 
with  our  responsibility  to  provide 
general  education  and  training  in  the 
wise  use  of  our  nation's  valuable 
wildlife  resources.  The  Service  believes 
the  long-term  conservation  of  North 
America's  migratory  bird  resources 
depends  on  the  future  attitudes  and 
actions  of  today's  youth  and  that  the 
special  youth  day  assists  in  the 
formation  and  development  of  a 
conservation  ethic  in  future  generations. 
The  Service's  intent  in  establishing  this 
special  day  is  to  introduce  youth  to  the 
concepts  of  ethical  utilization  and 
stewardship  of  waterfowl  and  other 
natural  resources,  encourage  youngsters 
and  adults  to  experience  the  outdoors 
together,  and  contribute  to  the  long-term 
conservation  of  the  migratory  bird 
resource.  With  these  intents  in  mind, 
there  is  not  a  compelling  reason  to 
extend  the  opportunity  an  additional 
day. 

Additionally,  the  Service  has  not 
conducted  an  evaluation  of  the  effects  of 
the  special  youth  hunt  day  to  date,  nor 
does  the  Service  plan  to  conduct  such 
an  evaluation  due  to  cost/benefit 
considerations.  Because  the  special  1- 
day  hunt  is  limited  to  youths,  the 
Service  believes  that  waterfowl 
populations  can  support  the  limited 
additional  harvest.  However,  an 
additional  day  would  potentially  double 
the  effect,  which  would  result  in 
increased  uncertainty. 

With  regard  to  geese,  the  Service 
supports  the  inclusion  of  the  regular- 
season  daily  bag  limit  for  geese  in  the 
special  youth-hunt  bag  limit.  However, 
there  are  two  considerations  that  States 
must  consider  regarding  the  inclusion  of 
geese  in  the  youth  hunt:  (1)  In  many 
cases,  States  already  use  the  legal  limit 
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of  107  goose  hunting  days  and  the 
inclusion  of  geese  in  the  youth  day  bag 
will  require  a  1-day  reduction  in  the 
regular  season  length,  and  (2)  all  area/ 
species  restrictions  would  apply,  thus 
complicating  the  regulations  in  areas 
with  species  restrictions  or  area 
closures. 

3.  Sea  Ducks 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  the  Service  clarify  regulatory 
language  concerning  bag  limits  for  sea 
ducks  so  that  bag  limits  for  these  ducks 
during  the  regular  season  cannot  exceed 
bag  limits  established  in  the  special  sea 
duck  season,  whether  inside  or  outside 
the  special  sea  duck  area. 

Public  Hearing  Comments:  Mr.  Robert 
McDowell,  representing  the  Atlantic 
Flyway  Council,  thanked  the  Service  for 
agreeing  to  clarify  the  sea  duck  bag 
limits. 

Written  Comments:  The  HSUS 
recommended  the  sea  duck  season 
either  be  closed  or  severely  restricted 
until  more  complete  information  on 
biology  and  population  status  is 
available. 

Service  Response:  The  Service  will 
continue  to  work  with  the  Atlantic 
Flyway  Council  as  they  prepare  their 
management  plan  for  common  eiders, 
and  encourages  the  Flyway  to  develop 
management  goals  for  other  populations 
of  sea  ducks.  The  Service  believes  that 
a  conservative  approach  to  sea  duck 
hunting  is  warranted,  especially  if 
management  plans  or  goals  have  not 
been  adopted.  The  Service  will  assess 
the  appropriateness  of  current  sea  duck 
hunting  regulations  after  finalizing  a 
report  on  the  status  of  sea  duck 
populations;  changes  will  be  considered 
for  the  1999  himting  season. 

4.  Canada  Geese 
A.  Special  Seasons 

Council  Recommendations:  The 
Atlantic  Fl)rway  Coimcil  recommended 
that  the  closing  date  of  the  September 
goose  season  around  Montezuma 
National  Wildlife  Refuge  be  extended 
from  September  15  to  25. 

The  Lower-RegioiAlegulations 
Committee  of  the  Mississippi  Flyway 
Coimcil  recommended  that  the  Service 
reevaluate  criteria  for  special  Canada 
goose  seasons  (early  and  late), 
particularly  as  they  relate  to  the 
ciunulative  harvest  of  migrant  Canada 
geese  from  populations  of  special 
concern,  to  insure  that  the  criteria  are 
consistent  with  management  efforts  to 
increase  and/or  maintain  migrant 
populations  of  special  concern  to/at 
planned  objective  levels. 


Public  Hearing  Comments:  Mr.  Robert 
McDowell,  representing  the  Atlantic 
Flyway  Council,  asked  the  Service  to 
reconsider  New  York's  proposal  to 
expand  their  early  Canada  goose  season 
in  the  Monteziuna  area. 

Written  Comments:  The  New  York 
State  Department  of  Envirorunental 
Conservation  lu^ed  the  Service  to 
reconsider  the  extension  of  the  closing 
date  around  Montezuma  National 
Wildlife  Refuge.  New  York  believed  that 
the  potential  harvest  of  migrant  geese  in 
this  small  area  would  be  insignificant, 
and  in  accordance  with  the  10% 
criterion  when  compared  to  the. total 
September  goose  harvest  statewide  or 
locally.  New  York  further  asked  for  the 
same  opportunity  to  evaluate  the  season 
extension  on  an  experimental  basis  for 
the  next  3  years. 

The  Michigan  [Department  of  Natural 
Resources  requested  that  the  regular 
Canada  goose  season  be  allowed  to  open 
as  early  as  September  19  throughout  the 
State  in  order  to  assist  in  reducing  the 
harvest  of  Mississippi  Valley  Population 
Canada  geese  while  maintaining  or 
increasing  the  harvest  of  giant  Canada 
geese. 

Service  Response:  In  accordance  with 
the  criteria  established  for  early  seasons 
on  resident  Canada  geese,  the  harvest  of 
migrant  geese  cannot  exceed  10%. 
Collar  observations  provided  by  New 
York  for  1995-97  exceed  this  level. 
Thus,  the  Service  does  not  support  this 
request.  The  criteria  only  address  the 
proportion  of  collar  observations  of 
migrant  geese  without  regard  to  the  area 
size  or  number  of  collars  or  geese 
observed.  Based  on  the  evidence 
provided  by  New  York,  the  potential  to 
harvest  AP  geese  increases  substantially 
in  late  September.  The  Service 
recognizes  that  in  some  cases  a  single 
observation  of  a  potential  migrant  may 
exceed  the  10%  criterion,  but  at  this 
fine  scale,  it  is  very  difficult  to  fully 
assess  the  impacts  of  expanding  the 
season  to  September  25.  The  size  of  the 
hunt  area  under  consideration  is  the 
prerogative  of  the  State  and  is  not  a 
specific  condition  of  the  criteria  to 
expand  the  special  season  on  resident 
Canada  geese.  The  Service  believes  that 
the  decision  criteria  agreed  upon  by  the 
State  and  the  Atlantic  Flyway  Coimcil 
are  clear. 

The  criteria  for  special  Canada  goose 
seasons  are  designed  to  provide 
additional  harvest  of  locally-nesting 
Canada  geese  without  additional  impact 
on  migrant  populations.  The  Service 
believes  that  to  date,  this  objective  has 
been  achieved;  however,  the  Service 
will  continue  to  monitor  harvest 
information  with  reference  to  the 
provisions  of  the  special-season  criteria 


and  objectives  for  migrant  Canada  goose 
populations. 

With  regard  to  the  request  from 
Michigan,  the  Service  concurs. 

B.  Regular  Seasons 

Council  Recommendations:  The 
Upper-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
recommended  that  the  1998  regular 
goose  season  opening  date  he  as  early  as 
September  26  in  Michigan's  Upper 
Peninsula  and  September  19  in 
Wisconsin. 

Service  Response:  The  Service 
concurs  with  the  recommendation. 

9.  Sandhill  Cranes 

Council  Recommendations:  The 
Central  and  Pacific  Flyway  Councils 
recommended  that  the  Rocky  Mountain 
Population  (RMP)  greater  sandhill  crane 
hunt  in  Wyoming's  Area  6  (Park  and 
Bighorn  Counties)  become  operational 
in  1998.  The  Councils  further 
recommended  that  the  third  year  of 
monitoring  and  data  collection  for  the 
experimental  hunt  be  waived. 

Written  Comments:  The  HSUS 
recommends  that  all  crane  seasons  be 
closed.  The  HSUS  beUeves  that  these 
seasons  are  held  largely  to  sustain 
hunter  interest. 

Service  Response:  The  Service 
concurs  with  the  Central  and  Pacific 
Flyway  Council  recommendations  for 
removal  of  experimental  status  of  the 
RMP  greater  sandhill  crane  hunt  in  Big 
Horn  and  Park  Counties  of  Wyoming. 
The  third  year  of  monitoring  and  data 
collection  will  be  waived. 

Regarding  HSUS's  recommendations 
for  closed  seasons,  available  information 
indicates  that  harvest  pressure  on  cranes 
is  commensurate  with  the  population 
status  and  the  various  crane 
management  plans.  Crane  harvest  is 
closely  monitored  by  the  Service,  the 
Flyway  Councils,  and  the  States  and 
there  is  no  evidence  to  suggest  the 
frameworks  provided  are  not 
appropriate. 

12.  Rails 

Written  Comments:  The  HSUS 
believes  that  the  season  length  and  bag 
limits  for  rails  are  relatively  long  and 
high,  respectively,  despite  indications  of 
decUning  populations  or  insufficient 
data. 

Service  Response:  Available 
information  indicates  that  harvest 
pressure  on  rails  is  relatively  light  and 
there  is  no  evidence  to  suggest  the 
frameworks  provided  are  not 
appropriate. 
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13.  Snipe 

Written  Comments:  The  HSUS 
believes  that  the  season  length  and  bag 
limits  for  snipe  are  relatively  long  and 
high,  respectively,  despite  indications  of 
declining  populations  or  insufficient 
data. 

Service  Response:  Available 
information  indicates  that  harvest 
pressure  on  snipe  is  relatively  light  and 
there  is  no  evidence  to  suggest  the 
frameworks  provided  are  not 
appropriate. 

16.  Mourning  Doves 

Written  Comments:  The  Louisiana 
Department  of  Wildlife  and  Fisheries 
requested  an  extension  of  the  framework 
closing  date  from  January  15  to  January 
20. 

The  HSUS  recommends  reduced 
season  lengths  and  bag  limits  for 
mourning  doves  in  the  Eastern  and 
Central  Management  Units,  given  the 
long-term  significant  population 
declines. 

Service  Response:  The  Service  does 
not  support  Louisiana's  request  at  this 
time  and  asks  that  the  issue  be 
incorporated  into  the  mourning  dove 
management  plan  for  the  Eastern 
Management  Unit,  which  is  currently 
being  prepared. 

Regarding  HSUS's  recommendations, 
available  information  indicates  that 
harvest  pressure  on  doves  is 
commensurate  with  the  population 
status  and  there  is  no  evidence  to 
suggest  the  frameworks  provided  are  not 
appropriate. 

18.  Alaska 

Council  Recommendations:  The 
Pacific  Flyway  Council  recommended 
an  increase  in  Alaska's  Canada  goose 
daily  bag  and  possession  limit  from  1 
and  2  to  3  and  6,  respectively,  within 
overall  dark  goose  bag  and  possession 
limits  of  4  and  8  in  Alaska  Game 
Management  Subunit  (GMU)  9(E) 
(Alaska  Peninsula)  and  Unit  18  (Y-K 
Delta). 

The  Pacific  Flyway  Council 
recommended  an  archery-only  Canada 
goose  hunt  on  Middleton  Island,  Alaska 
(GMU  6);  by  registration  permit  only, 
with  no  more  than  10  permits; 
mandatory  goose  identification  class, 
check-in,  and  check-out;  season  dates  of 
September  28  to  December  16;  bag  and 
possession  limit  of  1;  season  to  close  if 
incidental  harvest  includes  5  dusky 
Canada  geese. 

Written  Comments:  The  HSUS 
recommended  that  the  opening  date  for 
all  seasons  in  Alaska  be  delayed  by  2 
weeks  so  that  young  birds  are  able  to 
leave  natal  marshes  before  being 
subjected  to  hunting  pressure. 


Service  Response:  The  Service 
supports  the  Council's  recommendation 
for  increased  Canada  goose  bag  limits 
within  the  overall  dark  goose  bag  limit 
and  the  limited  season  for  Canada  Geese 
on  Middleton  Island  with  all  of  the 
conditions  recommended  by  the  Pacific 
Flyway  Council,  except  the  limitation  of 
the  method  of  take  to  only  archery.  The 
Service  has  received  no  rationale  for 
limiting  the  method  of  take  and  believes 
to  do  so  without  reason  would  establish 
an  undesirable  precedent. 

Regarding  the  opening  date  for 
seasons  in  Alaska,  the  Service  reiterates 
previous  responses  that  hunting 
pressure  on  migratory  birds  is 
comparatively  light.  Many  northern 
species  migrate  from  the  State  before 
seasons  open  there  in  September  and 
there  is  no  evidence  to  indicate 
regulated  hunting  has  adversely 
impacted  local  populations. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14),"  filed  with  EPA  on  June  9, 1988. 
The  Service  published  a  Notice  of 
Availability  in  the  June  16,  1988, 
Federal  Register  (53  FR  22582).  The 
Service  published  its  Record  of  Decision 
on  August  18,  1988  (53  FR  31341). 
Copies  of  these  documents  are  available 
from  the  Service  at  the  address 
indicated  under  the  caption  ADDRESSES. 

Endangered  Species  Act  Considerations 

As  in  the  past,  the  Service  designs 
hunting  regulations  to  remove  or 
alleviate  chances  of  conflict  between 
migratory  game  bird  hunting  seasons 
and  the  protection  and  conservation  of 
endangered  and  threatened  species. 
Consultations  have  been  conducted  to 
ensure  that  actions  resulting  from  these 
regulatory  proposals  will  not  likely 
jeopardize  the  continued  existence  of 
endangered  or  threatened  species  or 
result  in  the  destruction  or  adverse 
modification  of  their  critical  habitat. 
Findings  from  these  consultations  are 
included  in  a  biological  opinion  and 
may  cause  modification  of  some 
regulatory  measures  previously 
proposed.  The  final  frameworks  reflect 
any  modifications.  The  Service's 
biological  opinions  resulting  from  its 
Section  7  consultation  are  public 
documents  available  for  public 
inspection  in  the  Service's  Division  of 
Endangered  Species  and  MEMO,  at  the 
address  indicated  under  the  caption 
ADDRESSES. 


Regulatory  Flexibility  Act 

In  the  March  20.  1998.  Federal 
Register,  the  Service  reported  measures 
it  took  to  comply  with  requirements  of 
the  Regulatory  Flexibility  Act.  One 
measure  was  to  update  the  1996  Small 
Entity  Flexibility  Analysis  (Analysis)     " 
documenting  the  significant  beneficial 
economic  effect  on  a  substantial  number 
of  small  entities.  The  1996  Analysis 
estimated  that  migratory  bird  hunters 
would  spend  between  $254  and  $592 
million  at  small  businesses.  The  Service 
has  updated  the  1996  Analysis  with 
information  from  the  1996  National 
Hunting  and  Fishing  Survey. 
Nationwide,  the  Service  now  estimates 
that  migratory  bird  hunters  will  spend 
between  $429  and  $1,084  million  at 
small  businesses  in  1998.  Copies  of  the 
1998  Analysis  are  available  upon 
request  from  the  Office  of  Migratory 
Bird  Management. 

Executive  Order  (E.O.)  12866 

This  rule  is  economically  significant 
and  was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  under 
E.O.  12866. 

E.O.  12866  requires  each  agency  to 
wrrite  regulations  that  are  easy  to 
understand.  The  Service  invites 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  Is  the 
description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  proposed  rule?  What  else  could  the 
Service  do  to  make  the  rule  easier  to 
understand? 

Send  a  copy  of  any  comments  that 
concern  how  this  rule  could  be  made 
easier  to  understand  to:  Office  of 
Regulatory  Affairs.  Department  of  the 
Interior.  Room  7229. 1849  C  Street. 
N.W..  Washington.  D.C.  20240. 
Comments  may  also  be  e-mailed  to: 
Exsec@ios.doi.gov. 

Congressional  Review 

In  accordance  with  Section  251  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  8),  this 
rule  has  been  submitted  to  Congress  and 
has  been  declared  major.  Because  this 
rule  establishes  hunting  seasons,  this 
rule  qualifies  for  an  exemption  under  5 
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U.S.C.  808(1);  therefore,  the  Department 
determines  that  this  rule  shall  take 
effect  immediately. 

Paperwork  Reduction  Act 

The  Service  examined  these 
regulations  under  the  Paperwork 
Reduction  Act  of  1995.  The  various 
recordkeeping  and  reporting 
requirements  imposed  under  regulations 
established  in  50  CFR  Part  20.  Subpart 
K,  are  utilized  in  the  formulation  of 
migratory  game  bird  hunting 
regulations.  Specifically,  the 
information  collection  requirements  of 
the  Migratory  Bird  Harvest  Information 
Program  have  been  approved  by  0MB 
and  assigned  clearance  number  1018- 
0015  (expires  08/31/1998).  The  renewal 
clearance  packet  was  submitted  to  0MB 
July  22,  1998.  This  information  is  used 
to  provide  a  sampling  frame  for 
voluntary  national  surveys  to  improve 
Service  harvest  estimates  for  all 
migratory  game  birds  in  order  to  better 
manage  these  populations.  The 
information  collection  requirements  of 
the  Sandhill  Crane  Harvest 
Questionnaire  have  been  approved  by 
0MB  and  assigned  clearance  number 
1018-0023  (expires  09/30/2000).  The 
information  from  this  survey  is  used  to 
estimate  the  magnitude,  the 
geographical  and  temporal  distribution 
of  harvest,  and  the  portion  it  constitutes 
of  the  total  population.  The  Service  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  niunber. 

Unfunded  Mandates  Reform  Act 

The  Service  has  determined  and 
certifies  in  compliance  with  the 
requirements  of  the  Unfunded  Mandates 
Act.  2  U.S.C.  1502  et  seq.,  that  this 
rulemaking  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  local  or  State  government  or  private 
entities. 

Civil  Justice  Reform — Executive  Order 
12988 

The  Department,  in  promulgating  this 
rule,  has  determined  that  these 
regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Takings  Implication  Assessment 

In  accordance  with  Executive  Order 
12630,  these  rules,  aut^iorized  by  the 
Migratory  Bird  Treaty  Act,  do  not  have 
significant  takings  implications  and  do 
not  affect  any  constitutionally  protected 
property  rights.  These  rules  will  not 
result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 


property.  In  fact,  these  rules  allow 
hunters  to  exercise  privileges  that 
would  be  otherwise  unavailable:  and, 
mereiore,  reduce  restrictions  on  the  use 
of  private  and  public  property. 

Federalism  Effects 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal  government 
has  been  given  responsibility  over  these 
species  by  the  Migratory  Bird  Treaty 
Act.  The  Service  annually  prescribes 
frameworks  from  which  the  States  make 
selections  and  employs  guidelines  to 
establish  special  regulations  on  Federal 
Indian  reservations  and  ceded  lands. 
This  process  preserves  the  ability  of  the 
States  and  Tribes  to  determine  which 
seasons  meet  their  individual  needs. 
Any  State  or  Tribe  may  be  more 
restrictive  than  the  Federal  frameworks 
at  any  time.  The  frameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Flyway  Councils. 
This  allows  States  to  participate  in  the 
development  of  frameworks  from  which 
they  will  make  selections,  thereby 
having  an  influence  on  their  own 
regulation.  These  rules  do  not  have  a 
substantial  direct  effect  on  fiscal 
capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordance  with  Executive  Order  12612, 
these  regulations  do  not  have  significant 
federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Govemment-to-Govemment 
Relationship  with  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Goverrunent  Relations 
with  Native  American  tribal 
Governments"  (59  FR  22951)  and  512 
DM  2.  we  have  evaluated  possible 
effects  on  Federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  effects. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
game  bird  hunting  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  the  Service  intends  that  the 
public  be  given  the  greatest  possible 
opportunity  to  comment  on  the 
regulations.  Thus,  when  the  preliminary 
proposed  rulemaking  was  published, 
the  Service  Testablished  what  it  believed 
were  the  longest  periods  possible  for 
public  comment.  In  doing  this,  the 
Service  recognized  that  when  the 
comment  period  closed,  time  would  be 
of  the  essence.  That  is,  if  there  were  a 
delay  in  the  effective  date  of  these 


regulations  after  this  final  rulemaking. 
the  States  would  have  insufficient  time 
to  select  season  dates'and  limits:  to 
conmiunicate  those  selections  lo  tne 
Service;  and  to  establish  and  publicize 
the  necessary'  regulations  and 
procedures  to  implement  their 
decisions. 

Therefore,  the  Ser\'ice.  under 
authority  of  the  Migraton,-  Bird  Treaty 
Act  (July  3,  1918).  as  amended.  (16 
U.S.C.  703-711),  prescribes  final 
frameworks  setting  forth  the  species  to 
be  hunted,  the  daily  bag  and  possession 
limits,  the  shooting  hours,  the  season 
lengths,  the  earliest  opening  and  latest 
closing  season  dates,  and  hunting  areas, 
from  which  State  conservation  agency 
officials  will  select  hunting  season  dates 
and  other  options.  Upon  receipt  of 
season  and  option  selections  from  these 
officials,  the  Service  will  publish  in  the 
Federal  Register  a  final  rulemaking 
amending  50  CFR  part  20  to  reflect 
seasons,  limits,  and  shooting  hours  for 
the  conterminous  United  States  for  the 
1998-99  season. 

The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative 
Procedure  Act,  and  these  alternatives 
will,  therefore,  take  effect  immediately 
upon  publication. 

List  of  Subjects  in  50  CFR  Fart  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1998-^99  hunting 
season  are  authorized  under  16  U.S.C. 
703-712  and  16  U.S.C.  742  a-j. 

Dated:  August  14,  1998. 

Stephen  C.  Saunders, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks 

Final  Regulations  Frameworks  for 
1998-99  Early  Hunting  Seasons  on 
Certain  Migratory  Game  Birds 

Pursuant  to  the  Migratory  Bird  Treaty 
Act  and  delegated  authorities,  the 
Department  of  the  Interior  approved  the 
following  frameworks  which  prescribe 
season  lengths,  bag  limits,  shooting 
hours,  and  outside  dates  within  which 
States  may  select  for  certain  migraton' 
game  birds  between  September  1,  1998, 
and  March  10,  1999. 

General 

Dates.' All  outside  dates  noted  below 
are  inclusive. 

Shooting  and  Hawking  (taking  by 
falconry)  Hours:  Unless  otherwise 
specified,  from  one-half  hour  before 
sunrise  to  sunset  daily. 
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Possession  Limits:  Unless  otherwise 
specified,  possession  limits  are  twice 
the  daily  bag  limit. 

Flyways  and  Management  Units 

Woterfowl  Fh'^vays 

Atlantic  Flpvay — includes 
Connecticut,  Delaware,  Florida,  Georgia, 
Maine.  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Vermont, 
Virginia,  and  West  Virginia. 

Mississippi  Flpvay — includes 
Alabama,  Arkansas,  Illinois,  Indiana, 
Iowa,  Kentucky,  Louisiana,  Michigan, 
Minnesota.  Mississippi,  Missouri,  Ohio, 
Tennessee,  and  Wisconsin. 

Central  Flyivay — includes  Colorado 
(east  of  the  Continental  Divide),  Kansas, 
Montana  (Counties  of  Blaine,  Carbon. 
Fergus.  Judith  Basin,  Stillwater, 
Sweetgrass.  Wheatland,  and  all  counties 
east  thereof).  Nebraska,  New  Mexico 
(east  of  the  Continental  Divide  except 
the  Jicarilla  Apache  Indian  Reservation), 
North  Dakota,  Oklahoma.  South  Dakota, 
Texas,  and  Wyoming  (east  of  the 
Continental  Divide). 

Pacific  Flpvay — includes  Alaska. 
Arizona,  California,  Idaho.  Nevada, 
Oregon,  Utah,  Washington,  and  those 
portions  of  Colorado,  Montana,  New 
Mexii:o,  and  Wyoming  not  included  in 
the  Central  Flyway. 

Management  Units 

Mourning  Dove  Management  Units 

Eastern  Management  Unit — All  States 
east  of  the  Mississippi  River,  and 
Louisiana. 

Central  Management  Unit — Arkansas, 
Colorado,  Iowa,  Kansas,  Minnesota, 
Missouri,  Montana,  Nebraska,  New 
Mexico,  North  Dakota,  Oklahoma,  South 
Dakota,  Texas,  and  Wyoming. 

Western  Management  Unit — Arizona. 
California,  Idaho,  Nevada,  Oregon,  Utah, 
and  Washington. 

Woodcock  Management  Regions 

Eastern  Management  Region — 
Connecticut,  Delaware,  Florida,  Georgia, 
Maine,  Marv'land,  Massachusetts.  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Vermont. 
Virginia,  and  West  Virginia. 

Centra!  Management  Region — 
Alabama,  Arkansas.  Illinois.  Indiana, 
Iowa,  Kansas,  Kentucky,  Louisiana, 
Michigan,  Minnesota,  Mississippi, 
Missouri,  Nebraska,  North  Dakota,  Ohio, 
Oklahoma,  South  Dakota.  Tennessee. 
Texas,  and  Wisconsin. 

Other  geographic  descriptions  are 
contained  in  a  later  portion  of  this 
document. 


Compensatorv  Davs  in  the  Atlantic 
Flyway:  In  the  Atlantic  Flyway  States  of 
Connecticut.  Delaware.  Maine. 
Maryland.  Massachusetts,  New  Jersey, 
North  Carolina,  Pennsylvania,  Virginia, 
and  West  Virginia,  where  Sunday 
hunting  is  prohibited  statewide  by  State 
law,  all  Sundays  are  closed  to  all  take 
of  migratory-  waterfowl  (including 
mergansers  and  coots). 

Special  September  Teal  Season 

Outside  Dates:  Between  September  1 
and  September  30,  an  open  season  on 
all  species  of  teal  may  be  selected  by  the 
following  States  in  areas  delineated  by 
State  regulations: 

Atlantic  Flpvay — Delaware,  Georgia, 
Maryland,  North  Carolina, 
Pennsylvania,  South  Carolina,  Virginia, 
and  West  Virginia.  All  seasons  are 
experimental. 

Mississippi  Flpvay — Alabama, 
Arkansas,  Illinois,  Indiana,  Kentucky, 
Louisiana,  Mississippi,  Missouri,  Ohio, 
and  Tennessee. 

Central  Flyway — Colorado  (part), 
Kansas,  New  Mexico  (part),  Oklahoma, 
and  Texas. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  to  exceed  9  consecutive  days 
in  the  Atlantic  Flyway  and  16 
consecutive  days  in  the  Mississippi  and 
Central  Flyways.  The  daily  bag  limit  is 
4  teal. 

Shooting  Hours 

Atlantic  Flpvay — One-half  hour 
before  sunrise  to  sunset,  if  evaluated; 
otherwise  sunrise  to  sunset. 

Mississippi  and  Central  Flyways — 
One-half  hour  before  sunrise  to  sunset, 
except  in  the  States  of  Arkansas, 
Illinois,  Indiana,  Missouri,  and  Ohio, 
where  the  hours  are  from  sunrise  to 
sunset. 

Special  September  Duck  Seasons 

Florida:  A  5-consecutive-day  season 
may  be  selected  in  September.  The  daily 
bag  limit  may  not  exceed  4  teal  and 
wood  ducks  in  the  aggregate. 

Kentucky  and  Tennessee:  In  lieu  of  a 
special  September  teal  season,  a  5- 
consecutive-day  season  may  be  selected 
in  September.  The  daily  bag  limit  may 
not  exceed  4  teal  and  wood  ducks  in  the 
aggregate,  of  which  no  more  than  2  may 
be  wood  ducks. 

Iowa:  Iowa  may  hold  up  to  5  days  of 
its  regular  duck  hunting  season  in 
September.  All  ducks  which  are  legal 
during  the  regular  duck  season  may  be 
taken  during  the  September  segment  of 
the  season.  The  September  season 
segment  may  commence  no  earlier  than 
the  Saturday  nearest  September  20 
(September  19).  The  daily  bag  and 
possession  limits  will  be  the  same  as 


those  in  effect  last  year,  but  are  subject 
to  change  during  the  late-season 
regulations  process.  The  remainde''  of 
the  regular  duck  season  may  not  begin 
before  October  10. 

Special  Youth  Waterfowl  Hunting  Day 

Outside  Dates:  States  may  select  1  day 
per  duck-hunting  zone,  designated  as 
"Youth  Waterfowl  Hunting  Day,"  in 
addition  to  their  regular  duck  seasons. 
The  day  must  be  held  outside  any 
regular  duck  season  on  a  weekend, 
holiday,  or  other  non-school  day  when 
youth  hunters  would  have  the 
maximum  opportunity  to  participate. 
The  day  may  be  held  up  to  14  days 
before  or  after  any  regular  duck-season 
frameworks  or  within  any  split  of  a 
regular  duck  season,  or  within  any  other 
open  season  on  migratory  birds. 

Daily  Bag  Limits:  The  daily  bag  limit 
may  include  ducks,  geese,  mergansers, 
coots,  moorhens,  and  gallinules  and 
would  be  the  same  as  that  allowed  in 
the  regular  season.  Flyway  species  and 
area  restrictions  would  remain  in  effect. 

Shooting  Hours:  One-half  hour  before 
sunrise  to  sunset. 

Participation  Restrictions:  Youth 
hunters  must  be  15  years  of  age  or 
younger.  In  addition,  an  adult  at  least  18 
years  of  age  must  accompany  the  youth 
hunter  into  the  field.  This  adult  could 
not  duck  hunt  but  may  participate  in 
other  seasons  that  are  open  on  the 
special  youth  day. 

Scoter,  Eider,  and  Oldsquaw  Ducks 
(Atlantic  Flpvay) 

Outside  Dates:  Between  September  15 
and  January  20. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  to  exceed  107  days,  with  a 
daily  bag  hmit  of  7,  singly  or  in  the 
aggregate  of  the  listed  sea-duck  species, 
of  which  no  more  than  4  may  be  scoters. 

Daily  Bag  Limits  During  the  Regular 
Duck  Season:  Within  the  special  sea 
duck  areas,  during  the  regular  duck 
season  in  the  Atlantic  Flyway,  States 
may  choose  to  allow  the  above  sea  duck 
limits  in  addition  to  the  limits  applying 
to  other  ducks  during  the  regular  duck 
season.  In  all  other  areas,  sea  ducks  may 
be  taken  only  during  the  regular  open 
season  for  ducks  and  are  part  of  the 
regular  duck  season  daily  bag  (not  to 
exceed  4  scoters)  and  possession  limits. 

Areas:  In  all  coastal  waters  and  all 
waters  of  rivers  and  streams  seaward 
from  the  first  upstream  bridge  in  Maine. 
New  Hampshire.  Massachusetts,  Rhode 
Island,  Connecticut,  and  New  York:  in 
any  waters  of  the  Atlantic  Ocean  and  in 
any  tidal  waters  of  any  bay  which  are 
separated  by  at  least  1  mile  of  open 
water  from  any  shore,  island,  and 
emergent  vegetation  in  New  Jersey. 
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South  Carolina,  and  Georgia;  and  in  any 
waters  of  the  Atlantic  Ocean  and  in  any 
tidal  waters  of  any  bay  which  are 
separated  by  at  least  800  yards  of  open 
water  from  any  shore,  island,  and 
emergent  vegetation  in  Delaware, 
Maryland,  North  Carolina  and  Virginia; 
and  provided  that  any  such  areas  have 
been  described,  delineated,  and 
designated  as  special  sea-duck  hunting 
areas  under  the  hunting  regulations 
adopted  by  the  respective  States. 

Special  Early  Canada  Goose  Seasons 

Atlantic  Flyway 
General  Seasons 

Canada  goose  seasons  of  up  to  15  days 
during  September  1-15  may  be  selected 
for  the  Montezuma  Region  of  New  York; 
the  Lake  Champlain  Region  of  New 
York  and  Vermont;  the  Eastern  Unit  of 
Maryland;  Delaware;  and  Crawford 
County  in  Pennsylvania.  Seasons  not  to 
exceed  20  days  during  September  1-20 
may  be  selected  for  the  Northeast  Hunt 
Unit  of  North  Carolina.  Seasons  may  not 
exceed  25  days  during  September  1-25 
in  the  remainder  of  the  Fl^^vay.  except 
Georgia  and  Florida,  where  the  season  is 
closed.  Areas  open  to  the  hunting  of 
Canada  geese  must  be  described, 
delineated,  and  designated  as  such  in 
each  State's  hunting  regulations. 

Daily  Bag  Limits:  Not  to  exceed  5 
Canada  geese. 

Experimental  Seasons 

Experimental  Canada  goose  seasons  of 
up  to  30  days  during  September  1-30 
may  be  selected  by  New  Jersey,  New- 
York  (Long  Island  Zone),  North  Carolina 
(except  in  the  Northeast  Hunt  Unit),  and 
South  Carolina.  Experimental  Canada 
goose  seasons  of  up  to  25  days  during 
September  1-25  may  be  selected  in 
Crawford  County,  Pennsylvania.  Areas 
open  to  the  hunting  of  Canada  geese 
must  be  described,  delineated,  and 
designated  as  such  in  each  State's 
hunting  regulations. 

Daily  Bag  Limits:  Not  to  exceed  5 
Canada  geese. 

Mississippi  Flyway 

General  Seasons 

Canada  goose  seasons  of  up  to  15  days 
during  September  1-15  may  be  selected, 
except  in  the  Upper  Peninsula  in 
Michigan,  where  the  season  may  not 
extend  beyond  September  10,  and  in  the 
Michigan  Counties  of  Huron,  Saginaw 
and  Tuscola,  where  no  special  season 
may  be  held.  The  daily  bag  limit  may 
not  exceed  5  Canada  geese.  Areas  open 
to  the  hunting  of  Canada  geese  must  be 
described,  delineated,  and  designated  as 
such  in  each  State's  hunting  regulations. 


Central  Flyviay 

General  Seasons 

Canada  goose  seasons  of  up  to  15  days 
during  September  1-15  may  be  selected. 
The  daily  bag  limit  may  not  exceed  5 
Canada  geese.  Areas  open  to  the  hunting 
of  Canada  geese  must  be  described, 
delineated,  and  designated  as  such  in 
each  State's  hunting  regulations. 

Pacific  Flyway 

General  Seasons 

Wyoming  may  select  an  8-day  season 
on  Canada  geese  between  September  1- 
15.  This  season  is  subject  to  the 
following  conditions: 

1.  Where  applicable,  the  season  must 
be  concurrent  with  the  September 
portion  of  the  sandhill  crane  season. 

2.  All  participants  must  have  a  valid 
State  permit  for  the  special  season. 

3.  A  daily  bag  limit  of  2.  with  season 
and  possession  limits  of  4  will  applv  to 
the  special  season. 

Oregon  may  select  a  special  Canada 
goose  season  of  up  to  15  days  during  the 
period  September  1-15.  In  addition,  in 
the  NW  goose  management  zone,  a  15- 
day  season  may  be  selected  during  the 
period  September  1-20.  Any  portion  of 
the  season  selected  between  September 
16  and  20  will  be  considered 
experimental.  Daily  bag  limits  may  not 
exceed  5  Canada  geese.  In  the  NW  goose 
zone,  at  a  minimum.  Oregon  must 
provide  an  annual  evaluation  of  the 
number  of  dusky  Canada  geese  present 
in  the  hunt  zone  during  the  period 
September  16-20  and  agree  to  adjust 
seasons  as  necessary  to  avoid  anv 
potential  har\'est  of  dusky  Canada  geese. 

Washington  may  select  a  special 
Canada  goose  season  of  up  to  15  davs 
during  the  period  September  1-15. 
Daily  bag  limits  may  not  exceed  3 
Canada  geese. 

Idaho  may  select  a  15-day  season  in 
the  special  East  Canada  Goose  Zone,  as 
described  in  State  regulations,  during 
the  period  September  1-15.  All 
participants  must  have  a  valid  State 
permit  and  the  total  number  of  permits 
issued  is  not  to  exceed  110  for  this  zone. 
The  daily  bag  limit  is  2. 

Idaho  may  select  a  7-day  Canada 
Goose  Season  during  the  period 
September  1-15  in  Nez  Perce  Countv, 
with  a  bag  limit  of  4. 

California  may  select  a  9-day  season 
in  Humboldt  County  during  the  period 
September  1-15.  The  daily  bag  limit  is 
2. 

Areas  open  to  hunting  of  Canada 
geese  in  each  State  must  be  described, 
delineated,  and  designated  as  such  in 
each  State's  hunting  regulations. 


Regular  Goose  Seasons 

Regular  goose  seasons  may  open  as 
early  as  September  19  in  Wisconsin  and 
Michigan.  In  Wisconsin,  and  in 
Michigan  for  all  geese  except  Canada 
geese,  season  lengths  and  bag  and 
possession  limits  will  be  the  same  as 
those  in  effect  last  year,  but  are  subject 
to  change  during  the  late-season 
regulations  process.  In  Michigan,  for 
Canada  goose  seasons  opening 
September  19,  the  season  may  extend 
for  16  days.  The  daily  bag  limit  will  be 
2  Canada  geese,  except  that  in  the  South 
Zone,  during  that  portion  of  the  season 
that  overlaps  the  duck  season,  the  daily 
bag  limit  will  be  one  Canada  goose 
Provision  for  seasons  opening  October  3 
or  later  will  be  contained  in  the  late- 
season  frameworks. 

Sandhill  Cranes 

Regular  Seasons  m  the  Central  Flu\av 

Outside  Dates:  Between  September  1 
and  February'  28. 

Hunting  Seasons:  Seasons  not  to 
exceed  58  coosecutive  days  may  be 
selected  in  designated  portions  of  the 
following  States:  Colorado.  Kansas, 
Montana,  North  Dakota.  South  Dakota, 
and  Wyommg.  Seasons  not  to  exceed  93 
consecutive  days  may  be  selected  m 
designated  portions  of  the  following 
States:  New  Mexico.  Oklahoma,  and 
Texas. 

Daily  Bag  Limits:  3  sandhill  crai^es. 

Permits:  Each  person  participating  in 
the  regular  sandhill  crane  seasons  must 
have  a  valid  Federal  sandhill  crane 
hunting  permit  in  their  possession 
while  hunting. 

Special  Seasons-in  the  Central  and 
Pacific  Fh'wavs 

Arizona.  Colorado.  Idaho.  Montana, 
New  Mexico,  Utah,  and  Wyoming  may 
select  seasons  for  hunting  .sandhill 
cranes  within  the  range  of  the  Rocky 
Mountain  Population  subject  to  the 
following  conditions: 

Outside  Dates:  Between  September  1 
and  January  31. 

Hunting  Seasons:  The  season  in  any 
State  or  zone  may  not  exceed  30  days. 

Bag  limits:  Not  to  exceed  3  daily  and 
9  per  season. 

Permits:  Participants  must  have  a 
valid  permit,  issued  by  the  appropriate 
State,  in  their  possession  v.-hile  hunting. 

Other  provisions:  Numbers  of  permits, 
open  areas,  season  dates,  protection 
plans  for  other  species,  and  other 
provisions  of  seasons  must  be  consistent 
with  the  management  plan  and 
approved  by  the  Central  and  Pacific 
Flyway  Councils.  Seasons  in  Idaho  are 
experimental. 
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Common  Moorhens  and  Purple 
Gallinules 

Outside  Dates:  Between  September  1 
and  January-  20  in  the  Atlantic  Flyway, 
and  between  September  1  and  the 
Sunday  nearest  Januan,'  20  (January  17) 
in  the  Mississippi  and  Central  Flyways. 
States  in  the  Pacific  Flyway  have  been 
allowed  to  select  their  hunting  seasons 
between  the  outside  dates  for  the  season 
on  ducks;  therefore,  they  are  late-season 
frameworks  and  no  frameworks  are 
provided  in  this  document. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Seasons  may  not  exceed  70  days 
in  the  Atlantic,  Mississippi,  and  Central 
Flyways.  Seasons  may  be  split  into  2 
segments.  The  daily  bag  limit  is  15 
common  moorhens  and  purple 
gallinules,  singly  or  in  the  aggregate  of 
the  two  species. 

Rails 

Outside  Dates:  States  included  herein 
may  select  seasons  between  September 

1  and  January  20  on  clapper,  king,  sore, 
and  Virginia  rails. 

Hunting  Seasons:  The  season  may  not 
exceed  70  days,  and  may  be  split  into 

2  segments. 

Daily  Bag  Limits 

Clapper  and  King  Rails — In  Rhode 
Island,  Connecticut,  New  Jersey, 
Delaware,  and  Mar>'land,  10,  singly  or 
in  the  aggregate  of  the  two  species.  In 
Texas,  Louisiana,  Mississippi,  Alabama, 
Georgia,  Florida,  South  Carolina.  North 
Carolina,  and  Virginia,  15.  singly  or  in 
the  aggregate  of  the  two  species. 

Sora  and  Virginia  Rails — In  the 
Atlantic.  Mississippi,  and  Central 
Flvways  and  the  Pacific-Flyway 
portions  of  Colorado.  Montana,  New 
Mexico,  and  Wyoming,  25  daily  and  25 
in  possession,  singly  or  in  the  aggregate 
of  the  two  species.  The  season  is  closed 
in  the  remainder  of  the  Pacific  Flyway. 

Common  Snipe 

Outside  Dates:  Between  September  1 
and  Februar>'  28,  except  in  Maine. 
Vermont.  New  Hampshire. 
Massachusetts.  Rhode  Island, 
Connecticut,  New  York.  New  Jersey, 
Delaware.  Maryland,  and  Virginia, 
where  the  season  must  end  no  later  than 
January  31. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Seasons  may  not  e.xceed  107 
days  and  may  be  split  into  two 
segments.  The  daily  bag  limit  is  8  snipe. 

American  Woodcock 

Outside  Dates:  States  in  the  Eastern 
Management  Region  may  select  hunting 
seasons  between  October  6  and  January 
31.  States  in  the  Central  Management 
Region  may  select  hunting  seasons 


between  the  Saturday  nearest  September 
22  (September  19)  and  January  31. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Seasons  may  not  exceed  30  days 
in  the  Atlantic  Flyway  and  45  days  in 
the  Central  and  Mississippi  Flyways. 
The  daily  bag  limit  is  3.  Seasons  may  be 
split  into  two  segments. 

Zoning:  New  Jersey  may  select 
seasons  in  each  of  two  zones.  The 
season  in  each  zone  may  not  exceed  24 
days. 

Band-Tailed  Pigeons 

Pacific  Coast  States  (California.  Oregon, 
Washington,  and  Nevada) 

Outside  Dates:  Between  September  15 
and  January  1. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  9  consecutive 
days,  with  bag  and  possession  limits  of 
2  and  2  band-tailed  pigeons, 
respectively. 

Zoning:  California  may  select  hunting 
seasons  not  to  exceed  9  consecutive 
days  in  each  of  two  zones.  The  season 
in  the  North  Zone  must  close  by  October 
7. 

Four-Corners  States  (Arizona.  Colorado, 
New  Mexico,  and  Utah) 

Outside  Dates:  Between  September  1 
and  November  30. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  30  consecutive 
days,  with  a  daily  bag  limit  of  5  band- 
tailed  pigeons. 

Zoning:  New  Mexico  may  select 
hunting  seasons  not  to  exceed  20 
consecutive  days  in  each  of  two  zones. 
The  season  in  the  South  Zone  may  not 
open  until  October  1. 

Mourning  Doves 

Outside  Dates:  Between  September  1 
and  January'  15,  except  as  otherwise 
provided,  States  may  select  hunting 
seasons  and  daily  bag  limits  as  follows: 

Eastern  Management  Unit 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  70  days  with  a 
daily  bag  limit  of  12,  or  not  more  than 
60  days  with  a  daily  bag  limit  of  15. 

Zoning  and  Split  Seasons:  States  may 
select  hunting  seasons  in  each  of  two 
zones.  The  season  within  each  zone  may 
be  split  into  not  more  than  three 
periods.  The  hunting  seasons  in  the 
South  Zones  of  Alabama,  Florida, 
Georgia.  Louisiana,  and  Mississippi  may 
commence  no  earlier  than  September 
20.  Regulations  for  bag  and  possession 
limits,  season  length,  and  shooting 
hours  mast  be  uniform  within  specific 
hunting  zones. 


Central  Management  Unit 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  70  days  with  a 
daily  bag  limit  of  12.  or  not  more  than 
60  days  with  a  daily  bag  limit  of  15. 

Zoning  and  Split  Seasons:  States  may 
select  hunting  seasons  in  each  of  two 
zones.  The  season  within  each  zone  may 
be  split  into  not  more  than  three 
periods.  Texas  may  select  hunting 
seasons  for  each  of  three  zones  subject 
to  the  following  conditions: 

A.  The  hunting  season  may  be  split 
into  not  more  than  two  periods,  except 
in  that  portion  of  Texas  in  which  the 
special  white-winged  dove  season  is 
allowed,  where  a  limited  mourning 
dove  season  may  be  held  concurrently 
with  that  special  season  (see  white- 
winged  dove  frameworks). 

B.  A  season  may  be  selected  for  the 
North  and  Central  Zones  between 
September  1  and  January  25;  and  for  the 
South  Zone  between  September  20  and 
January  25. 

C.  Each  zone  may  have  a  daily  bag 
limit  of  12  doves  (15  under  the 
alternative)  in  the  aggregate,  no  more 
than  2  of  which  may  be  white-tipped 
doves,  except  that  during  the  special 
white- winged  dove  season,  the  daily  bag 
limit  may  not  exceed  10  white-winged, 
mourning,  and  white-tipped  doves  in 
the  aggregate,  of  which  no  more  than  5 
may  be  mourning  doves  and  2  may  be 
white-tipped  doves. 

D.  Except  as  noted  above,  regulations 
for  bag  and  possession  limits,  season 
length,  and  shooting  hours  must  be 
uniform  within  each  hunting  zone. 

Western  Management  Unit 

Hunting  Seasons  and  Daily  Bag 
Limits:  Idaho,  Nevada,  Oregon,  Utah, 
and  Washington — Not  more  than  30 
consecutive  days  with  a  daily  bag  limit 
of  10  mourning  doves  (in  Nevada,  the 
daily  bag  limit  may  not  exceed  10 
mourning  and  white-winged  doves  in 
the  aggregate). 

Arizona  and  California — Not  more 
than  60  days  which  may  be  split 
between  two  periods,  September  1-15 
and  November  1-January  15.  In 
Arizona,  during  the  first  segment  of  the 
season,  the  daily  bag  limit  is  10 
mourning  and  white-winged  doves  in 
the  aggregate,  of  which  no  more  than  6 
may  be  white-winged  doves.  During  the 
remainder  of  the  season,  the  daily  bag 
limit  is  restricted  to  10  mourning  doves. 
In  California,  the  daily  bag  limit  may 
not  exceed  10  mourning  and  white- 
winged  doves  in  the  aggregate. 
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White-Winged  and  White-tipped  Doves 

Hunting  Seasons  and  Daily  Bag  Limits 

Except  as  shown  below,  seasons  in 
Arizona,  California,  Florida,  Nevada, 
New  Mexico,  and  Texas  must  be 
concurrent  with  mourning  dove 
seasons. 

Arizona  may  select  a  hunting  season 
of  not  more  than  30  consecutive  days, 
running  concurrently  with  the  first 
segment  of  the  mourning  dove  season. 
The  daily  bag  limit  may  not  exceed  10 
mourning  and  white-winged  doves  in 
the  aggregate,  of  which  no  more  than  6 
may  be  white-winged  doves. 

In  Florida,  the  daily  bag  Hmit  may  not 
exceed  12  mourning  and  white-winged 
doves  (15  under  the  alternative)  in  the 
aggregate,  of  which  no  more  than  4  may 
be  white-winged  doves. 

In  the  Nevada  Counties  of  Clark  and 
Nye,  and  in  the  California  Counties  of 
Imperial,  Riverside,  and  San 
Bernardino,  the  daily  bag  limit  may  not 
exceed  10  mourning  and  white-winged 
doves  in  the  aggregate. 

In  New  Mexico,  the  daily  bag  limit 
may  not  exceed  12  mourning  and  white- 
winged  doves  (15  under  the  alternative) 
in  the  aggregate. 

In  Texas,  the  daily  bag  limit  may  not 
exceed  12  doves  (15  under  the 
alternative)  in  the  aggregate,  of  which 
not  more  than  2  may  be  white-tipped 
doves. 

In  addition,  Texas  may  also  select  a 
hunting  season  of  not  more  than  4  days 
for  the  special  white-winged  dove  area 
of  the  South  Zone  between  September  1 
and  September  19.  The  daily  bag  limit 
may  not  exceed  10  white-winged, 
mourning,  and  white-tipped  doves  in 
the  aggregate,  of  which  no  more  than  5 
may  be  mourning  doves  and  2  may  be 
white-tipped  doves. 

Alaska 

Outside  Dates:  Between  September  1 
and  January  26. 

Hunting  Seasons:  Alaska  may  select 
107  consecutive  days  for  waterfowl, 
sandhill  cranes,  and  common  snipe  in 
each  of  five  zones.  The  season  may  be 
split  without  penalty  in  the  Kodiak 
Zone.  The  seasons  in  each  zone  must  be 
concurrent. 

Closures:  The  season  is  closed  on 
Canada  geese  from  Unimak  Pass 
westward  in  the  Aleutian  Island  chain. 
The  hunting  season  is  closed  on 
Aleutian  Canada  geese,  emperor  geese, 
spectacled  eiders,  and  Steller's  eiders. 

Daily  Bag  and  Possession  Limits 

Ducks — Except  as  noted,  a  basic  daily 
bag  limit  of  7  and  a  possession  limit  of 
21  ducks.  Daily  bag  and  possession 
limits  in  the  North  Zone  are  10  and  30, 


and  in  the  Gulf  Coast  Zone  they  are  8 
and  24,  respectively.  The  basic  limits 
may  include  no  more  than  1  canvasback 
daily  and  3  in  possession. 

In  addition  to  the  basic  limit,  there  is 
a  daily  bag  limit  of  15  and  a  possession 
limit  of  30  scoter,  common  and  king 
eiders,  oldsquaw,  harlequin,  and 
common  and  red-breasted  mergansers, 
singly  or  in  the  aggregate  of  these 
species. 

Light  Geese — A  basic  daily  bag  limit 
of  3  and  a  possession  limit  of  6. 

Dark  Geese— A  basic  daily  bag  limit  of 
4  and  a  possession  limit  of  8. 

Dark-goose  seasons  are  subject  to  the 
following  exceptions: 

1.  In  Units  9(e)  and  18,  the  limits  for 
dark  geese  are  3  daily  and  6  in 
possession. 

2.  In  Units  5  and  6,  the  taking  of 
Canada  geese  is  permitted  from 
September  28  through  December  16.  A 
special,  permit  only  Canada  goose 
season  may  be  offered  on  Middleton 
Island.  No  more  than  10  permits  can  be 
issued.  A  mandatory  goose 
identification  class  is  required.  Hunters 
must  check-in  and  check-out.  Bag  limit 
of  1  daily  emd  1  in  possession.  Season 
to  close  if  incidental  harvest  includes  5 
dusky  Canada  geese.  A  dusky  Canada 
goose  is  any  dark-breasted  Canada  goose 
(Munsell  10  YR  color  value  five  or  less) 
with  a  bill  length  between  40  and  50 
millimeters. 

3.  In  Unit  10  (except  Unimak  Island), 
the  taking  of  Canada  geese  is  prohibited. 

4.  In  Unit  9(D)  and  the  Unimak  Island 
portion  of  Unit  10,  the  limits  for  dark 
geese  are  6  daily  and  12  in  possession. 

Brant — A  daily  bag  limit  of  2. 
Common  snipe — A  daily  bag  limit  of 


8. 

Sandhill  cranes — A  daily  bag  limit  of 
3. 

Tundra  Swans — Open  seasons  for 
tundra  swans  mcy  be  selected  subject  to 
the  following  conditions: 

1.  All  seasons  are  by  registration 
permit  only. 

2.  All  season  framework  dates  are 
September  1 — October  31. 

3.  In  GMU  18,  no  more  than  500 
permits  may  be  issued  during  the 
operational  season.  No  more  than  3 
tundra  swans  permits  may  be  issued  per 
hunter  and  permits  must  be  issued 
sequentially  one  at  a  time,  upon  filing 

a  harvest  report. 

4.  In  GMU  22,  no  more  than  300 
permits  may  be  issued  during  the 
operational  season  authorizing  each 
permittee  to  take  1  tundra  swan  per 
season. 

5.  In  GMU  23,  no  more  than  300 
permits  may  be  issued  during  the 
experimental  season.  No  more  than  3 
tundra  swans  permits  may  be  issued  per 


hunter  and  permits  must  be  issued 
sequentially,  one  at  a  time,  upon  filing 
a  harvest  report.  The  experimental 
season  evaluation  must  adhere  to  the 
guidelines  for  experimental  seasons  as 
described  in  the  Pacific  Flyway 
Management  Plan  for  the  Western 
Population  of  (Tundra)  Swans. 

Hawaii 

Outside  Dates:  Between  October  1  and 
January  31. 

Hunting  Seasons:  Not  more  than  65 
days  (75  under  the  alternative)  for 
mourning  doves. 

Bag  Limits:  Not  to  exceed  15  (12 
under  the  alternative)  mourning  doves. 

Note:  Mourning  doves  may  be  taken  in 
Hawaii  in  accordance  with  shooting  hours 
and  other  regulations  set  by  the  State  of 
Hawaii,  and  subject  to  the  apphcable 
provisions  of  50  CFR  part  20. 

Puerto  Rico 


Doves  and  Pigeons 

Outside  Dates:  Between  September  1 
and  January  15. 

Hunting  Seasons:  Not  more  than  60 
days. 

Daily  Bag  and  Possession  Limits:  Not 
to  exceed  10  Zenaida,  mourning,  and 
white-winged  doves  in  the  aggregate. 
Not  to  exceed  5  scaly-naped  pigeons. 

Closed  Areas:  There  is  no  op)en  season 
on  doves  or  pigeons  in  the  following 
areas:  Municipahty  of  Culebra, 
Desecheo  Island,  Mona  Island,  El  Verde 
Closure  Area,  and  Cidra  Municipality 
and  adjacent  areas. 

Ducks,  Coots,  Moorhens,  Gallinules,  and 
Snipe 

Outside  Dates:  Between  October  1  and 
January  31. 

Hunting  Seasons:  Not  more  than  55 
days  may  be  selected  for  hunting  ducks, 
common  moorhens,  and  common  snipe. 
The  season  may  be  split  into  two 
segments. 

Daily  Bag  Limits 

Ducks — Not  to  exceed  6. 

Common  moorhens — Not  to  exceed  6. 

Common  snipe — Not  to  exceed  8. 

Closed  Seasons:  The  season  is  closed 
on  the  ruddy  duck,  white-cheeked 
pintail.  West  Indian  whistling  duck, 
fulvous  whistling  duck,  and  masked 
duck,  which  are  protected  by  the 
Commonwealth  of  Puerto  Rico.  The 
season  also  is  closed  on  the  purple 
gallinule,  American  coot,  and  Caribbean 
coot. 

Closed  Areas:  There  is  no  open  season 
on  ducks,  common  moorfiens,  and 
common  snipe  in  the  Municipality  of 
Culebra  and  on  Desecheo  Island. 
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Virgin  Islands 
Doves  and  Pigeons 

Outside  Dates:  Between  September  1 
and  January  15. 

Hunting  Seasons:  Not  more  than  60 
days  for  Zenaida  doves. 

Daily  Bag  and  Possession  Limits:  Not 
to  exceed  10  Zenaida  doves. 

Closed  Seasons:  No  open  season  is 
prescribed  for  ground  or  quail  doves,  or 
pigeons  in  the  Virgin  Islands. 

Closed  Areas:  There  is  no  open  season 
for  migratory  game  birds  on  Ruth  Cay 
(just  south  of  St.  Croix). 

Local  Names  for  Certain  Birds: 
Zenaida  dove,  also  known  as  mountain 
dove;  bridled  quail-dove,  also  known  as 
Barbary  dove  or  partridge:  Common 
ground-dove,  also  known  as  stone  dove, 
tobacco  dove,  rola.  or  tortolita;  scaly- 
naped  pigeon,  also  known  as  red-necked 
or  scaled  pigeon. 

Ducks 

Outside  Dates:  Between  Decemh)er  1 
and  January  31. 

Hunting  Seasons:  Not  more  than  55 
consecutive  days. 

Daily  Bag  Limits:  Not  to  exceed  6. 

Closed  Seasons:  The  season  is  closed 
on  the  ruddy  duck,  white-cheeked 
pintail,  West  Indian  whistling  duck, 
fulvous  whistling  duck,  and  masked 
duck. 

Special  Falconry  Regulations 

Falconry  is  a  permitted  means  of 
taking  migratory  game  birds  in  any  State 
meeting  Federal  falconry  standards  in 
50  CFR  21.29(k).  These  States  may 
select  an  extended  season  for  taking 
migratory  game  birds  in  accordance 
with  the  following: 

Extended  Seasons:  For  all  hunting 
methods  combined,  the  combined 
length  of  the  extended  season,  regular 
season,  and  any  special  or  experimental 
seasons  shall  not  exceed  107  days  for 
any  species  or  group  of  species  in  a 
geographical  area.  Each  extended  season 
may  be  divided  into  a  maximum  of  3 
segments. 

Framework  Dates:  Seasons  must  fall 
between  September  1  and  March  10. 

Daily  Bag  and  Possession  Limits: 
Falconry  daily  bag  and  possession  limits 
for  all  permitted  migratory  game  birds 
shall  not  exceed  3  and  6  birds, 
respectively,  singly  or  in  the  aggregate, 
during  extended  falconry  seasons,  any 
special  or  experimental  seasons,  and 
regular  hunting  seasons  in  all  States, 
including  those  that  do  not  select  an 
extended  falconry  season. 

Regular  Seasons:  General  hunting 
regulations,  including  seasons  and 
hunting  hours,  apply  to  falcoru-y  in  each 
State  listed  in  50  CFR  21.29(k).  Regular- 


season  bag  and  possession  limits  do  not 
apply  to  falconry.  The  falconry  bag  limit 
is  not  in  addition  to  gun  limits. 

Area,  Unit,  and  Zone  Descriptions 

Mourning  and  White-winged  Doves 
Alabama 

South  Zone — Baldwin,  Barbour. 
Coffee.  Conecuh,  Covington.  Dale, 
Escambia.  Geneva,  Henry,  Houston,  and 
Mobile  Counties. 

North  Zone — Remainder  of  the  State. 

California 

White-winged  Dove  Open  Areas — 
Imperial,  Riverside,  and  San  Bernardino 
Counties. 

Florida 

Northwest  Zone — The  Counties  of 
Bay.  Calhoun.  Escambia,  Franklin. 
Gadsden.  Gulf,  Holmes,  Jackson. 
Liberty,  Okaloosa,  Santa  Rosa.  Walton. 
Washington,  Leon  (except  that  portion 
north  of  U.S.  27  and  east  of  State  Road 
155),  Jefferson  (south  of  U.S.  27,  west  of 
State  Road  59  and  north  of  U.S.  98).  and 
Wakulla  (except  that  portion  south  of 
U.S.  98  and  east  of  the  St.  Marks  River). 

South  Zone — Remainder  of  State. 

Georgia 

Northern  Zone — That  portion  of  the 
State  lying  north  of  a  line  running  west 
to  east  along  U.S.  Highway  280  from 
Columbus  to  Wilcox  County,  thence 
southward  along  the  western  border  of 
Wilcox  County;  thence  east  along  the 
southern  border  of  Wilcox  County  to  the 
Ocmulgee  River,  thence  north  along  the 
Ocmulgee  River  to  Highway  280,  thence 
east  along  Highway  280  to  the  Little 
Ocmulgee  River;  thence  southward 
along  the  Little  Ocmulgee  River  to  the 
Ocmulgee  River;  thence  southwesterly 
along  the  Ocmulgee  River  to  the  western 
border  of  the  Jeff  Davis  County;  thence 
south  along  the  western  border  of  Jeff 
Davis  County;  thence  east  along  the 
southern  border  of  Jeff  Davis  and 
Appling  Counties;  thence  north  along 
the  eastern  border  of  Appling  County,  to 
the  Altamaha  River;  thence  east  to  the 
eastern  border  of  Tattnall  County; 
thence  north  along  the  eastern  border  of 
Tattnall  County;  thence  north  along  the 
western  border  of  Evans  to  Candler 
County;  thence  west  along  the  southern 
border  of  Candler  County  to  the 
Ohoopee  River:  thence  north  along  the 
western  border  of  Candler  County  to 
Bulloch  County;  thence  north  along  the 
western  border  of  Bulloch  County  to 
U.S.  Highway  301;  thence  northeast 
along  U.S.  Highway  301  to  the  South 
Carolina  line. 

South  Zone — Remainder  of  the  State. 


Louisiana 

North  Zone — That  portion  of  the  State 
north  of  Interstate  Highway  10  from  the 
Texas  State  line  to  Baton  Rouge, 
Interstate  Highway  12  from  Baton  Rouge 
to  Slidell  and  Interstate  Highway  10 
from  Slidell  to  the  Mississippi  State 
line. 

South  Zone — The  remainder  of  the 
State. 

Mississippi 

South  Zone — The  Counties  of  Forrest. 
George,  Greene.  Hancock,  Harrison, 
Jackson,  Lamar.  Marion,  Pearl  River. 
Perry,  Pike.  Stone,  and  Walthall. 

North  Zone — The  remainder  of  the 
State. 

Nevada 

White-winged  Dove  Open  Areas — 
Clark  and  Nye  Counties. 

Texas 

North  Zone — That  portion  of  the  State 
north  of  a  line  beginning  at  the 
International  Bridge  south  of  Fort 
Hancock:  north  along  FM  1088  to  TX  20: 
west  along  TX  20  to  TX  148;  north  along 
TX  148  to  I-IO  at  Fort  Hancock;  east 
along  I-IO  to  1-20;  northeast  along  1-20 
to  1-30  at  Fort  Worth;  northeast  along  I- 
30  to  the  Texas- Arkansas  State  line. 

South  Zone — That  portion  of  the  State 
south  and  west  of  a  line  beginning  at  the 
International  Bridge  south  of  Del  Rio, 
proceeding  east  on  U.S.  90  to  San 
Antonio;  then  east  on  I-IO  to  Orange, 
Texas. 

Special  White-winged  Dove  Area  in 
the  South  Zone — That  portion  of  the 
State  south  and  west  of  a  line  beginning 
at  the  International  Bridge  south  of  Del 
Rio,  proceeding  east  on  U.S.  90  to 
Uvalde;  south  on  U.S.  83  to  TX  44;  east 
along  TX  44  to  TX  16  at  Freer;  south 
along  TX  16  to  TX  285  at  Hebbronville; 
east  along  TX  285  to  FM  1017; 
southwest  along  FM  1017  to  TX  186  at 
Linn;  east  along  TX  186  to  the  Mansfield 
Channel  at  Port  Mansfield;  east  along 
the  Mansfield  Channel  to  the  Gulf  of 
Mexico. 

Area  with  additional  restrictions — 
Cameron,  Hidalgo,  Starr,  and  Willacy 
Counties. 

Central  Zone — That  portion  of  the 
State  lying  between  the  North  and  South 
Zones. 

Band-tailed  Pigeons 

California 

North  Zone — Alpine,  Butte,  Del  Norte, 
Glenn,  Humboldt,  Lassen,  Mendocino. 
Modoc,  Plumas,  Shasta,  Sierra, 
Siskiyou,  Tehama,  and  Trinity  Counties. 

South  Zone — The  remainder  of  the 
State. 
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New  Mexico 

North  Zone — North  of  a  line  following 
U.S.  60  from  the  Arizona  State  line  east 
to  1-25  at  Socorro  and  then  south  along 
1-25  from  Socorro  to  the  Texas  State 
line. 

South  Zone — Remainder  of  the  State. 

Washington 

Western  Washington — The  State  of 
Washington  excluding  those  portions 
lying  east  of  the  Pacific  Crest  Trail  and 
east  of  the  Big  White  Salmon  River  in 
Klickitat  County. 

Woodcock 

New  Jersey 

North  Zone — That  portion  of  the  State 
north  of  NJ  70. 

South  Zone — The  remainder  of  the 
State. 

Special  September  Canada  Goose 
Seasons 

Atlantic  Flyway 

Connecticut 

North  Zone — That  portion  of  the  State 
north  of  1-95. 

Maryland 

Eastern  Unit — Anne  Arundel,  Calvert, 
Caroline,  Cecil,  Charles,  Dorchester, 
Harford,  Kent,  Queen  Annes,  St.  Marys, 
Somerset,  Talbot,  Wicomico,  and 
Worcester  Counties,  and  those  portions 
of  Baltimore,  Howard,  and  Prince 
George's  Counties  east  of  1-95. 

Western  Unit — Allegany,  Carroll, 
Frederick,  Garrett,  Montgomery,  and 
Washington  Counties,  and  those 
portions  of  Baltimore,  Howard,  and 
Prince  George's  Counties  east  of  1-95. 

Massachusetts 

Western  Zone — That  portion  of  the 
State  west  of  a  line  extending  south 
from  the  Vermont  border  on  1-91  to  MA 
9,  west  on  MA  9  to  MA  10,  south  on  MA 
10  to  U.S.  202,  south  on  U.S.  202  to  the 
Connecticut  border. 

Central  Zone — That  portion  of  the 
State  east  of  the  Berkshire  Zone  and 
west  of  a  line  extending  south  from  the 
New  Hampshire  border  on  1-95  to  U.S. 
1,  south  on  U.S.  1  to  1-93,  south  on  I- 
93  to  MA  3,  south  on  MA  3  to  U.S.  6, 
west  on  U.S.  6  to  MA  28,  west  on  MA 
28  to  1-195,  west  to  the  Rhode  Island 
border;  except  the  waters,  and  the  lands 
150  yards  inland  from  the  high-water 
mark,  of  the  Assonet  River  upstream  to 
the  MA  24  bridge,  and  the  Taunton 
River  upstream  to  the  Center  St.-Elm  St. 
bridge  shall  be  in  the  Coastal  Zone. 

Coastal  Zone — That  portion  of 
Massachusetts  east  and  south  of  the 
Central  Zone. 


New  York 

Lake  Champlain  Zone — The  U.S. 
portion  of  Lake  Champlain  and  that  area 
east  and  north  of  a  line  extending  along 
NY  9B  from  the  Canadian  border  to  U.S. 
9,  south  along  U.S.  9  to  NY  22  south  of 
Keesville;  south  along  NY  22  to  the  west 
shore  of  South  Bay,  along  and  around 
the  shoreline  of  South  Bay  to  NY  22  on 
the  east  shore  of  South  Bay;  southeast 
along  NY  22  to  U.S.  4,  northeast  along 
U.S.  4  to  the  Vermont  border. 

Long  Island  Zone — That  area 
consisting  of  Nassau  County,  Suffolk 
County,  that  area  of  Westchester  County 
southeast  of  1-95,  and  their  tidal  waters. 

Western  Zone — That  area  west  of  a 
line  extending  from  Lake  Ontario  east 
along  the  north  shore  of  the  Salmon 
River  to  1-81,  and  south  along  1-81  to 
the  Pennsylvania  border,  except  for  the 
Montezuma  Zone. 

Montezuma  Zone — Those  portions  of 
Cayuga,  Seneca,  Ontario,  Wayne,  and 
Oswego  Counties  north  of  U.S.  Route 
20,  east  of  NYS  Route  14,  south  of  NYS 
Route  104,  and  west  of  NYS  Route  34. 

Northeastern  Zone — That  area  north 
of  a  line  extending  from  Lake  Ontario 
east  along  the  north  shore  of  the  Salmon 
River  to  1-81,  south  along  1-81  to  NY  49, 
east  along  NY  49  to  NY  365,  east  along 
NY  365  to  NY  28,  east  along  NY  28  to 
NY  29.  east  along  NY  29  to  1-87,  north 
along  1-87  to  U.S.  9  (at  Exit  20),  north 
along  U.S.  9  to  NY  149,  east  along  NY 
149  to  U.S.  4,  north  along  U.S.  4  to  the 
Vermont  border,  exclusive  of  the  Lake 
Champlain  Zone. 

Southeastern  Zone — The  remaining 
portion  of  New  York. 

North  Carolina 

Northeast  Hunt  Unit — Counties  of 
Bertie,  Camden,  Chovan,  Currituck, 
Dare,  Hyde,  Pasquotank,  Perquimans, 
Tyrrell,  and  Washington. 

South  Carolina 

Early-season  Hunt  Unit — Clarendon 
County  and  those  portions  of 
Orangeburg  County  north  of  SC 
Highway  6  and  Berkeley  County  north 
of  SC  Highway  45  from  the  Orangeburg 
County  line  to  the  junction  of  SC 
Highway  45  and  State  Road  S-8-31  and 
west  of  the  Saatee  Dam. 

Vermont 

Lake  Champlain  Zone:  The  U.S. 
portion  of  Lake  Champlain  and  that  area 
north  and  west  of  a  line  extending  from 
the  New  York  border  along  U.S.  4  to  VT 
22A  at  Fair  Haven;  VT  22A  to  U.S.  7  at 
Vergennes;  U.S.  7  to  the  Canadian 
border. 

Interior  Zone:  The  remaining  portion 
of  Vermont. 


Mississippi  Flyway 
Illinois 

Northeast  Canada  Goose  Zone — Cook, 
DuPage,  Grundy,  Kane,  Kankakee. 
Kendall,  Lake,  McHenr\',  and  Will 
Counties. 

North  Zone:  That  portion  of  the  State 
outside  the  Northeast  Canada  Goose 
Zone  and  north  of  a  line  extending  east 
from  the  Iowa  border  along  Illinois 
Highway  92  to  Interstate  Highway  280, 
east  along  1-280  to  1-80.  then  east  along 
1-80  to  the  Indiana  border. 

Central  Zone:  That  portion  of  the 
State  outside  the  Northeast  Canada 
Goose  Zone  and  south  of  the  North  Zone 
to  a  line  extending  east  from  the 
Missouri  border  along  the  Modoc  Fern,' 
route  to  Modoc  Ferry  Road,  east  along 
Modoc  Ferry  Road  to  Modoc  Road, 
northeasterly  along  Modoc  Road  and  St. 
Leo's  Road  to  Illinois  Highway  3,  north 
along  Illinois  3  to  Illinois  159,  north 
along  Illinois  159  to  Illinois  161.  east 
along  Illinois  161  to  Illinois  4,  north 
along  Illinois  4  to  Interstate  Highway  70. 
east  along  1-70  to  the  Bond  County  line, 
north  and  east  along  the  Bond  County 

line  to  Fayette  County,  north  and  east 

along  the  Fayette  County  line  to 
Effingham  County,  east  and  south  along 
the  Effingham  County  line  to  1-70.  then 
east  along  1-70  to  the  Indiana  border. 

South  Zone:  The  remainder  of  lUinois. 

Iowa 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Nebraska  border  along  State  Highway 
175  to  State  37,  southeast  along  State  37 
to  U.S.  Highway  59.  south  along  U.S.  59 
to  Interstate  Highway  80,  then  east  along 
1-80  to  the  Illinois  border. 

South  Zone:  The  remainder  of  Iowa. 

Michigan 

North  Zone:  The  Upper  Peninsula. 

Middle  Zone:  That  portion  of  the 
Lower  Peninsula  north  of  a  line 
begirming  at  the  Wisconsin  border  in 
Lake  Michigan  due  west  of  the  mouth  of 
Stony  Creek  in  Oceana  County;  then  due 
east  to.  and  easterly  and  southerlv  along 
the  south  shore  of.  Stony  Creek  to 
Scenic  Drive,  easterly  and  southerly 
along  Scenic  Drive  to  Stony  Lake  Road, 
easterly  along  Stony  Lake  and  Garfield 
Roads  to  Michigan  Highway  20.  east 
along  Michigan  20  to  U.S.  Highway  10 
Business  Route  (BR)  in  the  citv  of 
Midland,  east  along  U.S.  10  BR  to  U.S. 
10.  east  along  U.S.  10  to  Interstate 
Highway  75/U.S.  Highway  23.  north 
along  I-75/U.S.  23  to  the  U.S.  23  exit  at 
Standish,  east  along  U.S.  23  to  Shore 
Road  in  Arenac  County,  east  along 
Shore  Road  to  the  tip  of  Point  Lookout, 
then  on  a  line  directly  east  10  miles  into 
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Saginaw  Bay,  and  from  that  point  on  a 
line  directly  northeast  to  the  Canada 
border. 

South  Zone:  The  remainder  of 
Michigan. 

Minnesota 

Twin  Cities  Metropolitan  Canada 
Goose  Zone — 

A.  All  of  Hennepin  and  Ramsey 
Counties. 

B.  In  Anoka  County,  all  of  Columbus 
Township  lying  south  of  County  State 
Aid  Highway  (CSAH)  18,  Anoka 
County;  all  of  the  cities  of  Ramsey, 
Andover,  Anoka,  Coon  Rapids,  Spring 
Lake  Park,  Fridley.  Hilltop,  Columbia 
Heights,  Blaine,  Lexington,  Circle  Pines, 
Lino  Lakes,  and  Centerville;  and  all  of 
the  city  of  Ham  Lake  except  that  portion 
lying  north  of  CSAH  18  and  east  of  U.S. 
Highway  65. 

C.  That  part  of  Carver  County  lying 
north  and  east  of  the  following 
described  line:  Beginning  at  the 
northeast  comer  of  San  Francisco 
Township;  thence  west  along  the  north 
boundary  of  San  Francisco  Township  to 
the  east  boundary  of  DahJgren 
Township;  thence  north  along  the  east 
boundary  of  Dahlgren  Township  to  U.S. 
Highway  212;  thence  west  along  U.S. 
Highway  212  to  State  Trunk  Highway 
(STH)  284;  thence  north  on  STH  284  to 
County  State  Aid  Highway  (CSAH)  10; 
thence  north  and  west  on  CSAH  10  to 
CSAH  30;  thence  north  and  west  on 
CSAH  30  to  STH  25;  thence  east  and 
north  on  STH  25  to  CSAH  10;  thence 
north  on  CSAH  10  to  the  Carver  County 
line. 

D.  In  Scott  County,  all  of  the  cities  of 
Shakopee.  Savage,  Prior  Lake,  and 
Jordan,  and  all  of  the  Townships  of 
Jackson,  Louisville.  St.  Lawrence,  Sand 
Creek.  Spring  Lake,  and  Credit  River. 

E.  In  Dakota  County,  all  of  the  cities 
of  Bumsville.  Eagan,  Mendota  Heights. 
Mendota,  Sunfish  Lake.  Inver  Grove 
Heights,  Apple  Valley.  Lakeville. 
Rosemount,  Farmington.  Hastings, 
Lilydale.  West  St.  Paul,  and  South  St. 
Paul,  and  all  of  the  Towmship  of 
Nininger. 

F.  That  portion  of  Washington  County 
lying  south  of  the  following  described 
line:  Beginning  at  County  State  Aid 
Highway  (CSAH)  2  on  the  west 
boundary  of  the  county;  thence  east  on 
CSAH  2  to  U.S.  Highway  61;  thence 
south  on  U.S.  Highway  61  to  State 
Trunk  Highway  (STH)  97;  thence  east 
on  STH  97  to  the  intersection  of  STH  97 
and  STH  95;  thence  due  east  to  the  east 
boundary  of  the  State. 

Northwest  Goose  Zone  (included  for 
reference  only,  not  a  special  September 
Goose  Season  Zone) — That  portion  of 
the  State  encompassed  by  a  line 


extending  east  from  the  North  Dakota 
border  along  U.S.  Highway  2  to  State 
Trunk  Highway  (STH)  32,  north  along 
STH  32  to  STH  92,  east  along  STH  92 
to  County  State  Aid  Highway  (CSAH)  2 
in  Polk  County,  north  along  CSAH  2  to 
CSAH  27  in  Pennington  County,  north 
along  CSAH  27  to  STH  1,  east  along 
STH  1  to  CSAH  28  in  Pennington 
County,  north  along  CSAH  28  to  CSAH 
54  in  Marshall  County,  north  along 
CSAH  54  to  CSAH  9  in  Roseau  County, 
north  along  CSAH  9  to  STH  11.  west 
along  STH  11  to  STH  310.  and  north 
along  STH  310  to  the  Manitoba  border. 

Two  Goose  Zone — That  portion  of  the 
state  lying  east  of  Interstate  Highway  35 
and  south  of  the  Twin  Cities 
Metropolitan  Canada  Goose  Zone. 

Five  Goose  Zone — That  portion  of  the 
state  not  included  in  the  Twin  Cities 
Metropolitan  Canada  Goose  Zone,  the 
Northwest  Goose  Zone,  or  the  Two 
Goose  Zone. 

Tennessee 

Middle  Tennessee  Zone — Those 
portions  of  Houston,  Humphreys, 
Montgomery.  Perry,  and  Wayne 
Counties  east  of  State  Highway  13;  and 
Bedford.  Cannon.  Cheatham.  Coffee. 
Davidson.  Dickson.  Franklin.  Giles, 
Hickman.  Lawrence.  Lewis.  Lincoln. 
Macon.  Marshall.  Maury.  Moore. 
Robertson.  Rutherford.  Smith.  Sumner. 
Trousdale.  Williamson,  and  Wilson 
Counties. 

East  Tennessee  Zone — Anderson, 
Bledsoe.  Bradley.  Blount.  Campbell, 
Carter.  Claiborne.  Clay.  Cocke. 
Cumberland,  Dekalb.  Fentress.  Grainger. 
Greene.  Grundy.  Hamblen,  Hamilton, 
Hancock.  Hawkins.  Jackson.  Jefferson. 
Johnson.  Knox.  Loudon,  Marion. 
McMinn.  Meigs.  Monroe.  Morgan. 
Overton,  Pickett.  Polk,  Putnam.  Rhea. 
Roane.  Scott.  Sequatchie.  Sevier. 
Sullivan.  Unicoi.  Union,  Van  Buren, 
Warren,  Washington,  and  White 
Counties. 

Wisconsin 

Early-Season  Subzone  A — That 
portion  of  the  State  encompassed  by  a 
line  beginning  at  the  Lake  Michigan 
shore  in  Sheboygan,  then  west  along 
State  Highway  23  to  State  67,  southerly 
along  State  67  to  County  Highway  E  in 
Sheboygan  County,  southerly  along 
County  E  to  State  28.  south  and  west 
along  State  28  to  U.S.  Highway  41. 
southerly  along  U.S.  41  to  State  33. 
westerly  along  State  33  to  County 
Highway  U  in  Washington  County, 
southerly  along  County  U  to  County  N. 
southeasterly  along  County  N  to  State 
60.  westerly  along  State  60  to  County 
Highway  P  in  Dodge  County,  southerly 
along  County  P  to  County  O.  westerly 


along  County  O  to  State  109.  south  and 
west  along  State  109  to  State  26. 
southerly  along  State  26  to  U.S.  12, 
southerly  along  U.S.  12  to  State  89. 
southerly  along  State  89  to  U.S.  14. 
southerly  along  U.S.  14  to  the  Illinois 
border,  east  along  the  Illinois  border  to 
the  Michigan  border  in  Lake  Michigan, 
north  along  the  Michigan  border  in  Lake 
Michigan  to  a  point  directly  east  of  State 
23  in  Sheboygan,  then  west  along  that 
line  to  the  point  of  beginning  on  the 
Lake  Michigan  shore  in  Sheboygan. 

Early-Season  Subzone  B — That 
portion  of  the  State  between  Early- 
Season  Subzone  A  and  a  line  begiiming 
at  the  intersection  of  U.S.  Highway  141 
and  the  Michigan  border  near  Niagara, 
then  south  along  U.S.  141  to  State 
Highway  22.  west  and  southwest  along 
State  22  to  U.S.  45.  south  along  U.S.  45 
to  State  22.  west  and  south  along  State 

22  to  State  110.  south  along  State  110 
to  U.S.  10,  south  along  U.S.  10  to  State 
49,  south  along  State  49  to  State  23, 
west  along  State  23  to  State  73,  south 
along  State  73  to  State  60.  west  along 
State  60  to  State  23.  south  along  State 

23  to  State  11.  east  along  State  11  to 
State  78.  then  south  along  State  78  to 
the  Illinois  border. 

Central  Flyway 

South  Dakota 

September  Canada  Goose  Unit — 
Brookings.  Clark.  Codington.  Day. 
Deuel,  Grant.  Hamlin.  Kingsbury,  Lake, 
McCook,  Moody  Counties,  and  Miner 
County  east  of  SD  25,  and  that  portion 
of  Minnehaha  County  north  and  west  of 
a  line  beginning  at  the  junction  of 
County  130 (Renner  Road) and  the 
Minnesota  border,  then  west  on  County 
130  to  1-29  and  along  1-29  to  the 
Lincoln  County  line. 

Pacific  Flyway 

Idaho 

East  Zone — Bonneville,  Caribou, 
Fremont  and  Teton  Counties. 

Oregon 

Northwest  Zone — Benton,  Clackamas, 
Clatsop.  Columbia,  Lane.  Lincoln,  Linn, 
Marion.  Polk.  Multnomah,  Tillamook, 
Washington,  and  Yamhill  Counties. 

Southwest  Zone — Coos.  Curry. 
Douglas.  Jackson,  Josephine,  and 
Klamath  Counties. 

East  Zone — Baker,  Gilliam,  Malheur. 
Morrow,  Sherman.  Umatilla.  Union  and 
Wasco  Counties. 

Washington 

Southwest  Zone — Clark.  Cowlitz, 
Pacific,  and  Wahkiakum  Counties. 
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East  Zone — Asotin,  Benton. 
Columbia.  Garfield,  Klickitat,  and 
Whitman  Counties. 

Wyoming 

Bear  River  Area — That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Salt  River  Area — That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Farson-Edon  Area — Those  portions  of 
Sweetwater  and  Sublette  Counties 
described  in  State  regulations. 

Teton  Area — Those  portions  of  Teton 
County  described  in  State  regulations. 

Ducks 

Atlantic  Flyway 
New  York 

Lake  Champlain  Zone:  The  U.S. 
portion  of  Lake  Champlain  and  that  area 
east  and  north  of  a  line  extending  along 
NY  9B  from  the  Canadian  border  to  U.S. 
9.  south  along  U.S.  9  to  NY  22  south  of 
Keesville;  south  along  NY  22  to  the  west 
shore  of  South  Bay.  along  and  around 
the  shoreline  of  South  Bay  to  NY  22  on 
the  east  shore  of  South  Bay;  southeast 
along  NY  22  to  U.S.  4,  northeast  along 
U.S.  4  to  the  Vermont  border. 

Long  Island  Zone:  That  area 
consisting  of  Nassau  County,  Suffolk 
County,  that  area  of  Westchester  County 
southeast  of  1-95,  and  their  tidal  waters. 

Western  Zone:  That  area  west  of  a  line 
extending  from  Lake  Ontario  east  along 
the  north  shore  of  the  Salmon  River  to 
I-ai.  and  south  along  1-61  to  the 
Pennsylvania  border. 

Northeastern  Zone:  That  area  north  of 
a  line  extending  from  Lake  Ontario  east 
along  the  north  shore  of  the  Salmon 
River  to  1-81,  south  along  1-81  to  NY  49. 
east  along  NY  49  to  NY  365,  east  along 
NY  365  to  NY  28.  east  along  NY  28  to 
NY  29,  east  along  NY  29  to  1-87,  north 
along  1-87  to  U.S.  9  (at  Exit  20),  north 
along  U.S.  9  to  NY  149,  east  along  NY 
149  to  U.S.  4,  north  along  U.S.  4  to  the 
Vermont  border,  exclusive  of  the  Lake 
Champlain  Zone. 

Southeastern  Zone:  The  remaining 
portion  of  New  York. 

Mississippi  Flyway 

Indiana 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Illinois  border  along  State  Road  18  to 
U.S.  Highway  31.  north  along  U.S.  31  to 
U.S.  24,  east  along  U.S.  24  to 
Huntington,  then  southeast  along  U.S. 
224  to  the  Ohio  border. 

Ohio  River  Zone:  That  portion  of  the 
State  south  of  a  line  extending  east  fi"om 
the  Illinois  border  along  Interstate 


Highway  64  to  New  Albany,  east  along 
State  Road  62  to  State  56,  east  along 
State  56  to  Vevay,  east  and  north  on 
State  156  along  the  Ohio  River  to  North 
Landing,  north  along  State  56  to  U.S. 
Highway  50,  then  northeast  along  U.S. 
50  to  the  Ohio  border. 

South  Zone:  That  portion  of  the  State 
between  the  North  and  Ohio  River  Zone 
boundaries. 

Iowa 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Nebraska  border  along  State  Highway 
175  to  State  37,  southeast  along  State  37 
to  U.S.  Highway  59,  south  along  U.S.  59 
to  Interstate  Highway  80,  then  east  along 
1-80  to  the  Illinois  border. 

South  Zone:  The  remainder  of  Iowa. 

Central  Flyv^-ay 
Kansas 

High  Plains  Zone:  That  portion  of  the 
State  west  of  U.S.  283. 

Low  Plains  Early  Zone:  That  portion 
of  the  State  east  of  the  High  Plains  Zone 
and  west  of  a  line  extending  south  from 
the  Nebraska  border  along  KS  28  to  U.S. 
36,  east  along  U.S.  36  to  KS  199,  south 
along  KS  199  to  Republic  County  Road 
563,  south  along  Republic  County  Road 
563  to  KS  148.  east  along  KS  148  to 
Republic  County  Road  138.  south  along 
Republic  County  Road  138  to  Cloud 
County  Road  765,  south  along  Cloud 
County  Road  765  to  KS  9,  west  along  KS 
9  to  U.S.  24,  west  along  U.S  24  to  U.S. 
281,  north  along  U.S.  281  to  U.S.  36, 
west  along  U.S.  36  to  U.S.  183.  south 
along  U.S.  183  to  U.S.  24.  west  along 
U.S.  24  to  KS  18.  southeast  along  KS  18 
to  U.S.  183.  south  along  U.S.  183  to  KS 
4,  east  along  KS  4  to  1-135,  south  along 
1-135  to  KS  61,  southwest  along  KS  61 
to  KS  96,  northwest  on  KS  96  to  U.S.  56, 
west  along  U.S.  56  to  U.S.  281,  south 
along  U.S.  281  to  U.S.  54,  then  west 
along  U.S.  54  to  U.S.  283. 

Low  Plains  Late  Zone:  The  remainder 
of  Kansas. 

New  Mexico  (Central  Flyway  Portion) 

North  Zone:  That  portion  of  the  State 
north  of  1-40  and  U.S.  54. 

South  Zone:  The  remainder  of  New 
Mexico. 

Pacific  Flyway 

California 

Northeastern  Zone:  That  portion  of 
the  State  east  and  north  of  a  line 
beginning  at  the  Oregon  border;  south 
and  west  along  the  Klamath  River  to  the 
mouth  of  Shovel  Creek;  south  along 
Shovel  Creek  to  Forest  Service  Road 
46N10;  south  and  east  along  FS  46N10 
to  FS  45N22;  west  and  south  along  FS 


45N22  to  U.S.  97  at  Grass  Lake  Summit; 
south  and  west  along  U.S.  97  to  1-5  at 
the  town  of  Weed;  south  along  1-5  to  CA 
89;  east  and  south  along  CA  89  to  the 
junction  with  CA  49;  east  and  north  on 
CA  49  to  CA  70:  east  on  CA  70  to  U.S. 
395;  south  and  east  on  U.S.  395  to  the 
Nevada  border. 

Colorado  River  Zone:  Those  portions 
of  San  Bernardino,  Riverside,  and 
Imperial  Counties  east  of  a  line 
extending  from  the  Nevada  border  south 
along  U.S.  95  to  Vidal  Junction:  south 
on  a  road  known  as  "Aqueduct  Road" 
in  San  Bernardino  County  through  the 
town  of  Rice  to  the  San  Bernardino- 
Riverside  County  line;  south  on  a  road 
known  in  Riverside  County  as  the 
"Desert  Center  to  Rice  Road"  to  the 
town  of  Desert  Center;  east  31  miles  on 
I-IO  to  the  Wiley  Well  Road:  south  on 
this  road  to  Wiley  Well;  southeast  along 
the  Army-Milpitas  Road  to  the  Blythe. 
Brawley,  Davis  Lake  intersections:  south 
on  the  Blythe-Brawley  paved  road  to  the 
Ogilby  and  Tumco  Mine  Road;  south  on 
this  road  to  U.S.  80:  east  seven  miles  on 
U.S.  80  to  the  Andrade-Algodones  Road: 
south  on  this  paved  road  to  the  Mexican 
border  at  Algodones,  Mexico. 

Southern  Zone:  That  portion  of 
southern  California  (but  excluding  the 
Colorado  River  Zone)  south  and  east  of 
a  line  extending  from  the  Pacific  Ocean 
east  along  the  Santa  Maria  River  to  CA 
166  near  the  City  of  Santa  Maria:  east  on 
CA  166  to  CA  99;  south  on  CA  99  to  the 
crest  of  the  Tehachapi  Mountains  at 
Tejon  Pass;  east  and  north  along  the 
crest  of  the  Tehachapi  Mountains  to  CA 
178  at  Walker  Pass:  east  on  CA  178  to 
U.S.  395  at  the  town  of  Inyokem;  south 
on  U.S.  395  to  CA  58;  east  on  CA  58  to 
1-15;  east  on  1-15  to  CA  127;  north  on 
CA  127  to  the  Nevada  border. 

Southern  San  Joaquin  Valley 
Temporary  Zone:  All  of  Kings  and 
Tulare  Counties  and  that  portion  of 
Kern  County  north  of  the  Southern 
Zone. 

Balance-of-the-State  Zone:  The 
remainder  of  California  not  included  in 
the  Northeastern,  Southern,  and 
Colorado  River  Zones,  and  the  Southern 
San  Joaquin  Valley  Temporary'  Zone. 

Canada  Geese 

Michigan 

North  Zone:  The  Upper  Peninsula. 

Middle  Zone:  That  portion  of  the 
Lower  Peninsula  north  of  a  line 
beginning  at  the  Wisconsin  border  in 
Lake  Michigan  due  west  of  the  mouth  of 
Stony  Creek  in  Oceana  County:  then  due 
east  to,  and  easterly  and  southerly  along 
the  south  shore  of,  Stony  Creek  to 
Scenic  Drive,  easterly  and  southerly 
along  Scenic  Drive  to  Stony  Lake  Road. 
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easterly  along  Stony  Lake  and  Garfield 
Roads  to  Michigan  Highway  20,  east 
along  Michigan  20  to  U.S.  Highway  10 
Business  Route  (BR)  in  the  city  of 
Midland,  east  along  U.S.  10  BR  to  U.S. 
10,  east  along  U.S.  10  to  Interstate 
Highway  75/U.S.  Highway  2.3,  north 
along  I-75/U.S.  23  to  the  U.S.  23  exit  at 
Standish,  east  along  U.S.  23  to  Shore 
Road  in  Arenac  County,  east  along 
Shore  Road  to  the  tip  of  Point  Lookout, 
then  on  a  line  directly  east  10  miles  into 
Saginaw  Bay,  and  from  that  point  on  a 
line  directly  northeast  to  the  Canada 
border. 

South  Zone:  The  remainder  of 
Michigan. 

Sandhill  Cranes 

Central  Flyway 
Colorado 

Regular-Season  Open  Area — The 
Central  Flyway  portion  of  the  State 
except  the  San  Luis  Valley  (Alamosa, 
Conejos,  Costilla,  Hinsdale,  Mineral,  Rio 
Grande  and  Saguache  Counties  east  of 
the  Continental  Divide)  and  North  Park 
(Jackson  County). 

Kansas 

Regular  Season  Open  Area — That 
portion  of  the  State  west  of  a  line 
beginning  at  the  Oklahoma  border, 
north  on  1-35  to  Wichita,  north  on  1-135 
to  SaUna,  and  north  on  U.S.  81  to  the 
Nebraska  border. 

New  Mexico 

Regular-Season  Open  Area — Chaves, 
Curry,  De  Baca.  Eddy,  Lea,  Quay,  and 
Roosevelt  Counties. 

^4iddle  Rio  Grande  Valley  Area — The 
Central  Flyway  portion  of  New  Mexico 
in  Socorro  and  Valencia  Counties. 

Southwest  Zone — Sierra,  Luna,  and 
Dona  Ana  Counties. 

Oklahoma 

Regular-Season  Open  Area — That 
portion  of  the  State  west  of  1-35. 

Texas 

Regular-Season  Open  Area — That 
portion  of  the  State  west  of  a  line  from 
the  International  Toll  Bridge  at 
Brownsville  along  U.S.  77  to  Victoria; 
U.S.  87  to  Placedo;  Farm  Road  616  to 
Blessing;  State  35  to  Alvin;  State  6  to 


U.S.  290;  U.S.  290  to  Austin;  1-35  to  the 
Texas-Oklahoma  border. 

North  Dakota 

Regular-Season  Open  Area — That 
portion  of  the  State  west  of  U.S.  281. 

South  Dakota 

Regular-Season  Open  Area — That 
portion  of  the  State  west  of  U.S.  281. 

Montana 

Regular-Season  Open  Area — The 
Central  Flyway  portion  of  the  State 
except  that  area  south  of  1-90  and  west 
of  the  Bighorn  River. 

Wyoming 

Regular-Season  Open  Area — 
Campbell,  Converse,  Crook,  Goshen, 
Laramie,  Niobrara,  Platte,  and  Weston 
Counties. 

Riverton-Boysen  Unit — Portions  of 
Fremont  County. 

Park  and  Bighorn  County  Unit — 
Portions  of  Park  and  Bighorn  Counties. 

Pacific  Flyway 

Arizona 

Special-Season  Area — Game 
Management  Units  30A,  30B,  31,  and 
32. 

Montana 

Special-Season  Area — See  State 
regulations. 

Utah 

Special-Season  Area — Rich  County. 

Wyoming 

Bear  River  Area — That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Salt  River  Area — That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Eden-Farson  Area — ^Those  portions  of 
Sweetwater  and  Sublette  Counties 
described  in  State  regulations. 

All  Migratory  Game  Birds  in  Alaska 

North  Zone — State  Game  Management 
Units  11-13  and  17-26. 

Gulf  Coast  Zone — State  Game 
Management  Units  5-7,  9.  14-16,  and 
10 — Unimak  Island  only. 

Southeast  Zone — State  Game 
Management  Units  1-4. 


Pribilof  and  Aleutian  Islands  Zone — 
State  Game  Management  Unit  10 — 
except  Unimak  Island. 

Kodiak  Zone — State  Game 
Management  Unit  8. 

All  Migratory  Birds  in  the  Virgin 
Islands 

Ruth  Cay  Closure  Area — The  island  of 
Ruth  Cay,  just  south  of  St.  Croix. 

All  Migratory  Birds  in  Puerto  Rico 

Municipality  of  Culebra  Closure 
Area — All  of  the  municipality  of 
Culebra. 

Desecheo  Island  Closure  Area — All  of 
Desecheo  Island. 

Mona  Island  Closure  Area — All  of 
Mona  Island. 

El  Verde  Closure  Area — Those  areas 
of  the  municipalities  of  Rio  Grande  and 
Loiza  delineated  as  follows:  (1)  All 
lands  between  Routes  956  on  the  west 
and  186  on  the  east,  from  Route  3  on  the 
north  to  the  juncture  of  Routes  956  and 
186  (Km  13.2)  in  the  south;  (2)  all  lands 
between  Routes  186  and  966  finm  the 
juncture  of  186  and  966  on  the  north,  to 
the  Caribbean  National  Forest  Boundary 
on  the  south;  (3)  all  lands  lying  west  of 
Route  186  for  one  kilometer  from  the 
juncture  of  Routes  186  and  956  south  to 
Km  6  on  Route  186;  (4)  all  lands  within 
Km  14  and  Km  6  on  the  west  and  the 
Caribbean  National  Forest  Boundary  on 
the  east;  and  (5)  all  lands  within  the 
Caribbean  National  Forest  Boimdary 
whether  private  or  public. 

Cidra  Municipality  and  adjacent 
areas — All  of  Cidra  Mimicipality  and 
portions  of  Aguas,  Buenas,  Caguas, 
Gayer,  and  Comerio  Municipalities  as 
encompassed  within  the  following 
boundary:  beginning  on  Highway  172  as 
it  leaves  the  municipality  of  Cidra  on 
the  west  edge,  north  to  Highway  156, 
east  on  Highway  156  to  Highway  1, 
south  on  Highway  1  to  Midway  765, 
south  on  Highway  765  to  Highway  763, 
south  on  Highway  763  to  the  Rio 
Guavate,  west  along  Rio  Guavate  to 
Highway  1 ,  southwest  on  Highway  1  to 
Highway  14,  west  on  Highway  14  to 
Highway  729,  north  on  Highway  729  to 
Cidra  Municipality  boundary  to  the 
point  of  begirming. 

(FR  Doc.  98-23266  Filed  8-27-98;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 
31  CFR  Part  285 

RIN  1510-AA62 

Offset  of  Tax  Refund  Payments  to 
Collect  Past-Due,  Legally  Enforceable 
Nontax  Debt 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
action:  Final  rule. 

SUMMARY:  This  final  rule  adopts  the 
interim  rule,  published  in  the  Federal 
Register  on  June  25,  1997,  concerning 
the  tax  rehind  offset  procedures 
applicable  to  the  collection  of 
delinquent  nontax  debt  owed  to  Federal 
agencies. 

DATES:  This  rule  is  effective  September 
28.  1998.  This  rule  applies  to  tax  refund 
payments  payable  after  January  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerry  Isenberg,  Financial  Program 
Specialist,  at  (202)  874-6660;  Martin 
Mills,  Treasury  Offset  Program,  at  (202) 
874-8700;  Ellen  Neubauer  or  Ronda 
Kent,  Senior  Attorneys,  at  (202)  874- 
6680.  A  copy  of  this  final  rule  is  being 
made  available  for  downloading  from 
the  Financial  Management  Ser\'ice  web 


site  at  the  following  address:  http:// 
vvww.fms.treas.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  25,  1997,  the  Financial 
Management  Service  (FMS)  published 
in  the  Federal  Register  an  interim  rule 
with  request  for  comments  concerning 
the  tax  refund  offset  procedures 
applicable  to  the  collection  of 
delinquent  nontax  debt  owed  to  Federal 
agencies  (62  FR  34175,  June  25.  1997). 
The  closing  date  for  the  submission  of 
comments  was  July  25,  1997. 

Since  publication  of  the  interim  rule, 
FMS  and  the  Internal  Revenue  Service 
have  delayed  the  merger  of  the  tax 
refund  offset  program  with  the  Treasury 
Offset  Program  to  January  1,  1999. 
However,  the  procedural  changes 
affecting  the  prerequisites  to 
participation  in  the  tax  refund  offset 
program  remain  effective  for  all  tax 
refund  payments  payable  after  January 
1,  1998.  Therefore,  the  interim  rule  may 
be  adopted  without  changing  the 
effective  date. 

Comments  on  the  Interim  Rule 

By  the  close  of  the  comment  period, 
FMS  received  one  comment  on  the 
interim  rule  from  one  organization 
commenting  on  behalf  of  a  provider  of 
tax-related  financial  services  and  a 


financial  institution.  The  commenter 
noted  that  the  rule  does  not  require 
agencies  to  report  debts  to  credit 
bureaus  before  submitting  them  for 
collection  by  tax  refund  offset.  The 
commenter  suggested  that  the  rule 
should  establish  a  time  frame  within 
which  an  agency  is  required  to  report  a 
delinquent  debt  to  a  credit  bureau. 
This  rule  does  not  include  credit 
bureau  reporting  as  a  prerequisite  for 
participation,  or  as  a  requirement  for 
continued  participation,  in  the  tax 
refund  offset  program.  Section  31001(k) 
of  the  Debt  Collection  Improvement  Act 
of  1996,  Pub.  L.  104-134,  110  Stat. 
1321-358  (Apr.  26,  1996),  codified  at  31 
U.S.C.  3711(e),  mandates  that  agencies 
report  consumer  debt  to  credit  bureaus. 
Therefore,  it  is  not  necessary  to  address 
credit  bureau  reporting  in  the  tax  refund 
offset  program  and  no  change  has  been 
made  to  the  final  rule. 

Adoption  as  Final  Rule 

Accordingly,  the  interim  rule  adding 
31  CFR  part  285  which  was  published 
at  62  FR  34175  on  June  25,  1997,  is 
adopted  as  a  final  rule  without  change. 

Dated:  August  21, 1998. 
Richard  L.  Gregg, 

Commissioner. 

[FR  Doc.  98-22939  Filed  8-27-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

31  CFR  Part  285 

RIN1510-AA58 

Administrative  Offset— Collection  of 
Past-Due  Support 

AGENCY:  Financial  Management  Service, 
Fiscal  Service.  Treasury. 
ACTION:  Final  rule;  adoption  of  interim 
rule  with  changes. 

summary:  The  Debt  Collection 
Improvement  Act  of  1996  (DCIA). 
enacted  on  April  26,  1996,  authorized 
the  Secretar\'  of  the  Treasury  (Secretar\) 
to  collect  past-due  support  by  the 
administrative  offset  of  Federal 
payments.  Executive  Order  13019  of 
September  28.  1996  directed  the 
Secretar>'  to  promptly  develop  and 
implement  procedures  necessary  for  the 
collection  of  past-due  support  debts  by 
administrative  offset.  The  Financial 
Management  Service  (FMS),  a  bureau  of 
the  Department  of  the  Treasury, 
published  an  interim  rule  on  July  7. 
1997.  This  final  nde  adopts  the  interim 
rule  with  changes  incorporating 
suggestions  provided  in  comments  on 
the  interim  rule. 
EFFECTIVE  DATE:  September  28,  1998. 

ADDRESSES:  Inquiries  may  be  mailed  to 
Gerry  Isenberg,  Financial  Program 
Specialist,  Debt  Management  Services, 
Financial  Management  Service, 
Department  of  the  Treasury.  401  14th 
Street  S.W..  Room  151.  Washington, 
D.C.  20227.  A  copy  of  this  final  rule  is 
being  made  available  for  downloading 
from  the  Financial  Management  Service 
web  site  at  the  following  address: 
http;// www.  fms.treas.gov, 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerry  Isenberg,  Financial  Program 
Specialist,  at  (202)  874-6660;  J.  Martin 
Mills,  Director,  Treasury  Offset  Program, 
at  (202)  874-8700;  Randall  S.  Lewis, 
Attorney-Advisor,  at  (202)  874-6680. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Debt  Collection  Improvement  Act 
of  1996  (DCIA).  Pub.  L.  104-134.  110 
Stat.  1321-358  et  seq.  (April  26,  1996), 
requires  that  disbursing  officials  of  the 
Department  of  the  Treasury  and  other 
Federal  disbursing  officials  offset 
Federal  payments  to  collect  nontax 
delinquent  debts  owed  to  the  Federal 
government.  In  addition,  subsection  (h) 
of  31  U.S.C.  3716,  as  added  by  section 
31001(0  of  the  DCIA.  authorizes  the 
Secretary  of  the  Treasury  (Secretary)  to 
collect  debts  owed  to  States,  including 


past-due  support,  by  the  administrative 
offset  of  Federal  payments.  See  also 
section  31001(z)(l)(B)  of  the  DCIA, 
codified  at  31  U.S.C.  3701(b)(2).  To 
accomplish  these  goals.  Treasury  has 
established  a  centralized  offset  program, 
known  as  the  Treasury  Offset  Program 
(TOP).  Under  TOP.  Federal  payments 
are  matched  against  a  database  of 
delinquent  debtors  maintained  by  FMS. 
When  a  match  occurs  and  all  of  the 
prerequisites  for  offset  have  been  met, 
the  payment  is  offset  to  satisfy  the  debt. 
The  TOP  will  include  offsets  of  all 
eligible  Federal  payments,  including,  as 
of  January  1.  1999.  Federal  tax  refund 
payments. 

On  September  28,  1996,  the  President 
issued  Executive  Order  13019  entitled 
"Supporting  Families:  Collecting 
Delinquent  Child  Support  Obligations" 
(Executive  Order)  which  requires  that 
the  Secretary  promptly  develop  and 
implement  procedures  necessary-  to 
collect  past-due  support  debts  by 
administrative  offset.  The  Executive 
Order  recognizes  that  the  failure  of  some 
parents  to  meet  their  child  support 
obligations  threatens  the  health, 
education,  and  well-being  of  their 
children  and  requires  the  collection  of 
delinquent  child  support  obligations 
from  persons  who  may  be  entitled  or 
eligible  to  receive  certain  Federal 
payments.  FMS  published  an  interim 
regulation  on  July  7,  1997  (62  FR  36205) 
describing  the  procedures  applicable  to 
the  collection  of  past-due  support  debts 
by  administrative  offset  of  non-tax 
Federal  payments  in  accordance  with  31 
U.S.C.  3716(h)  and  the  Executive  Order. 

Currently,  regulations  promulgated  by 
the  Internal  Revenue  Service  and  the 
Department  of  Health  andHuman 
Services  (HHS)  govern  the  offsetting  of 
federal  tax  refund  payments  to  collect 
past  due  child  support  as  authorized 
under  26  U.S.C.  6402  and  42  U.S.C.  664. 
See  26  CFR  301.6402-5  and  45  CFR 
303.72.  Effective  January  1,  1999,  FMS 
will  operate  the  tax  refund  offset 
program  as  part  of  TOP.  FMS  will 
publish  a  regulation  governing  the 
offsetting  of  tax  refund  payments  to 
collect  past-due  support  beginning 
January  1. 1999.  In  addition,  FMS  has 
promulgated  or  will  promulgate  other 
rules  governing  the  offset  of  Federal 
payments  to  collect  debts  other  than 
child  support  owed  to  Federal  agencies 
and  States.  FMS  anticipates  that  Part 
285  of  this  title  ultimately  will  contain 
all  of  the  provisions  relating  to 
centralized  offset  for  the  collection  of 
debts  owed  to  the  Federal  Government 
and  to  State  governments,  including 
past-due  child  support  being  enforced 
by  States. 


FMS  continues  to  work  closely  with 
HHS  to  implement  procedures 
necessary  to  report  to  the  Secretary 
information  on  past-due  support  debts 
referred  to  HHS  by  States  under  31 
U.S.C.  3716(h)  and  this  rule.  HHS 
issued  guidance  to  all  States  on  August 
8,  1997.  In  addition.  FMS  is  working 
closely  with  HHS  to  implement 
procedures  necessary  to  report  to  the 
Secretary  information  on  past-due 
support  debts  referred  to  HHS  by  States 
for  tax  refund  offset  purposes  under  42 
U.S.C.  664  and  26  U.S.C.  6402(c).  It  is 
anticipated  that  States  will  continue  to 
refer  debts  to  HHS  and  that  HHS  will 
report  those  debts  to  the  Secretary  for 
offset  from  both  Federal  tax  refunds  and 
other  Federal  payments. 

Public  Comments 

FMS  received  comments  from  11 
states  and  one  Federal  agency  on  the 
interim  rule  published  on  July  7,  1997. 
Many  of  the  comments  related  to 
technical  questions  such  as 
specifications  for  the  electronic 
submission  of  past-due  support 
information.  Such  questions  are  not 
addressed  in  this  final  rule,  but  will  be 
addressed  by  FMS  or  HHS  in  separate 
procedural  instructions.  Following  is  a 
discussion  of  the  substantive  issues 
raised  in  the  comments. 

Relationship  among  Treasury,  HHS,  and 
the  States 

States  will  continue  to  refer  debts  to 
HHS  for  the  collection  of  past-due 
support  through  the  offset  of  both 
Federal  tax  payments  under  the  tax 
refund  offset  program  (TROP)  and  other 
Federal  payments  under  administrative 
offset  (AO).  HHS  will  report  these  debts 
to  Treasury  for  offset  purposes.  Though 
this  rule  provides  States  with  the 
flexibility  to  refer  past-due  support 
debts  directly  to  FMS,  current  HHS 
rules  governing  programs  under  Chapter 
7,  Subchapter  IV,  Part  D  (IV-D)  of  the 
Social  Security  Act  require  States  to 
report  past-due  support  debts  to  HHS. 
This  rule  is  not  intended  to  supersede 
existing  HHS  rules;  it  merely  provides 
flexibility  should  HHS  decide  to  amend 
its  rules  in  the  future  to  allow  States  to 
refer  past-due  support  debts  directly  to 
FMS. 

Relationship  between  AO  and  TROP 

The  referral  of  past-due  support  to 
Treasury  for  collection  by  AO  is 
voluntary.  Therefore,  cases  submitted 
for  TROP  will  not  automatically  be 
processed  through  AO.  The  TOP,  which 
encompasses  both  TROP  and  AO,  when 
fully  developed,  will  allow  States  to 
control  which  debts  may  be  collected  by 
offset  of  tax  refunds,  other  Federal 
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payments,  or  both.  States  also  will  be 
able  to  control  whether  a  particular  type 
of  payment,  such  as  Federal  salary 
payments,  should  be  offset  with  respect 
to  an  individual  debtor. 


Comments  outside  the  scope  of  this  rule 

Several  comments  were  outside  the 
scope  of  this  rule  and  have  not  been 
addressed.  For  example,  one  commenter 
was  concerned  about  the  reporting  of 
past-due  support  balances  exceeding 
$5,000  to  the  Secretary  of  State  for 
purposes  of  denying  passports  to  the 
obhgors  under  42  U.S.C.  652(k)  and 
654(31).  Another  commenter  was 
concerned  that  past-due  support  debts 
would  be  reported  to  consumer 
reporting  agencies  by  Treasury.  Federal 
agencies  are  not  authorized  to  report 
such  amounts  to  consumer  reporting 
agencies.  FMS  also  received  several 
comments  regarding  choice  of  law  in 
situations  involving  more  than  one 
State.  Paragraph  (d)  of  this  final  rule 
requires  States  to  certify  that  they  have 
complied  with  all  of  the  requirements  of 
this  rule,  as  well  as  State  law  and 
procedure.  Determination  of  applicable 
State  law  is  outside  the  scope  of  this 
rule,  and  must  be  determined  under 
applicable  Federal  and  State  law  by  the 
States  involved  in  a  particular  situation. 

§  285. 1  (a) — Definition  of  past-due 
support 

In  response  to  several  comments,  the 
definition  of  "past-due  support"  has 
been  amended  by  adding  the  following 
at  the  end  of  the  definition  included  in 
the  interim  rule:  "The  term  child  as 
used  in  this  definition  is  not  limited  to 
minor  children."  This  amendment 
clarifies  that,  unless  prohibited  by  court 
order,  or  by  State  law  or  procedure, 
past-due  support  may  be  collected  by 
offsetting  the  obligor's  nontax  Federal 
payments  even  after  the  child  has 
reached  the  age  of  majority.  Compare 
Federal  law  governing  tax  refund  offset 
which,  unlike  administrative  offset, 
prohibits  collection  of  past-due  support 
(which  has  not  been  assigned  to  a  State) 
for  a  child  who  has  reached  the  age  of 
majority.  See  42  U.S.C.  664(c)(2). 

§  285.1(a) — Definition  of  past-due 
support  being  enforced  by  the  State 

The  definition  of  "past-due  support 
being  enforced  by  the  State"  has  been 
amended  to  clarify  that  AO  may  be  used 
to  collect  past-due  support  debts 
enforced  by  States  pursuant  to 
cooperative  agreements  with  or  by 
Indian  tribal  governments.  See  Section 
1(b)  of  the  Executive  Order. 


§285. 1(a)— Definition  of  State 

The  public  was  specifically  invited  to 
comment  on  the  impact  of  including  or 
excluding  legal  subdivisions  of  States  in 
the  definition  of  State.  Three  States 
commented  that  FMS  was  correct  in  not 
including  subdivisions  within  the 
definition  of  State.  A  fourth  State 
indicated  that  it  would  prefer  to  certify 
cases  on  a  statewide  basis,  but  believed 
that  States  which  operate  on  a  county 
basis  should  have  the  discretion  to 
certify  cases  at  the  county  level.  Based 
on  the  comments  received  and 
discussions  with  HHS  regarding  current 
procedures  for  county  reporting.  FMS 
determined  that  the  existing  definition 
does  not  create  an  impediment  to  the 
collection  of  past-due  support.  Counties 
seeking  to  participate  may  do  so  by 
reporting  through  the  State's  IV — D 
program  director.  Therefore,  the 
definition  of  "State"  was  not  changed  to 
include  legal  subdivisions. 

§  285. 1  (c) — Agreements 

One  commenter  expressed  concern 
over  the  amount  of  time  the  States  will 
have  to  review  and  approve  reciprocal 
agreements  for  the  referral  of  past-due 
child  support.  As  stated  previously. 
FMS  anticipates  that  States  will 
continue  to  refer  past-due  support  debts 
to  HHS  until  such  time  as  HHS  changes 
its  rules  and  reciprocal  agreements  are 
in  place.  Currently,  there  is  no  need  for 
reciprocal  agreements  between  FMS  and 
States  for  the  purpose  of  referring  past- 
due  support  debts.  However,  should 
HHS  change  its  rules  to  allow  States  the 
option  of  referring  past-due  support 
debts  directly  to  FMS.  States  will  be 
provided  the  time  necessary  to  review 
and  approve  any  reciprocal  agreement 
that  would  be  the  basis  for  such 
referrals. 

§  285.1(d)— Notification  to  FMS  of  past- 
due  support 

Several  States  commented  that  the 
interim  rule  should  be  revised  to  define 
better  which  State  should  submit  a  debt 
for  offset  when  a  particular  past-due 
support  debt  involves  more  than  one 
State.  One  State  commented  that  HHS 
guidance  requires  that,  in  non- 
assignment  cases,  the  case  must  be 
submitted  by  the  State  in  which  the 
child  resides.  Another  State  suggested 
that,  in  assignment  cases,  the  case 
should  be  submitted  by  the  State  in 
which  the  custodial  parent  applied  for 
public  assistance.  Other  States 
questioned  whether  the  interim  rule  is 
consistent  with  provisions  of  28  U.S.C. 
1738B,  Full  Faith  and  Credit  for  Child 
Support  Orders  Act  (FFCCSOA). 


In  response  to  these  comments.  FMS, 
after  consulting  with  HHS,  determined 
that  this  provision  of  section  285.1(d)  of 
the  final  rule  will  be  unchanged  from 
the  interim  rule.  Paragraph  285.1(d) 
covers  all  situations  that  may  arise  as 
the  residence  and  status  of  the  parties 
change,  and  is  not  inconsistent  with  the 
FFCCSOA. 

Several  States  also  were  concerned  as 
to  whether  the  notification  requirements 
that  apply  when  more  than  one  State  is 
involved  create  an  administrative 
burden.  One  State  was  particularly 
concerned  that  the  notice  requirement 
would  result  in  the  creation  of  a 
separate,  unique  notification  system  for 
these  types  of  cases,  and  suggested  that 
an  easier  and  less  burdensome  way  to 
provide  such  notices  be  developed. 
After  consulting  with  HHS,  FMS 
determined  that  the  final  rule  should 
remain  unchanged.  The  provision 
requiring  a  State  to  notif>'  other  States 
involved  in  enforcing  the  past-due 
support  when  it  refers  the  debt  for  offset 
is  necessary  to  ensure  that  debts  are  not 
referred  by  more  than  one  State. 
Further,  this  requirement  is  consistent 
with  existing  HHS  regulations  governing 
the  ofi'set  of  tax  refund  pa\'nients,  and. 
therefore,  should  not  result  in  the 
creation  of  a  new,  separate  reporting 
system  by  the  States.  See  45  CFR 
303. 72(d). 

One  State  requested  that  the  rule 
include  a  specific  listing  of  the  types  of 
past-due  support  that  may  be  submitted 
for  offset  against  Federal  non-tax 
payments,  including  statutory  citations 
for  each  type  of  past-due  support.  Such 
a  list  is  unnecessary.  Unlike  the 
statutory  authority  for  offsets  against 
Federal  tax  refund  payments,  which 
includes  specific  references  to  42  U.S.C 
608(a)(3),  671(a)(17)  and  654(4).  the 
statutory  authority  for  offset  against 
other  Federal  payments  does  not 
include  specific  references  to  the  type  of 
past-due  support  debts  that  may  be 
collected  under  AO.  The  only 
requirement  is  that  the  debt  be  past-due 
support  being  enforced  by  the  State. 
Although  FMS  currently  intends  to 
accept  only  those  types  of  past-due 
support  debts  that  are  eligible  for  offset 
against  Federal  tax  payments,  FMS  will 
not  apply  the  age  and  minimum  debt 
amount  restrictions  applicable  to  TROP 
to  AO.  FMS  and/or  HHS  will  provide 
additional  guidance  relating  to  the 
referral  of  past-due  support  collection 
by  AO  under  this  rule. 

§  285.1(e) — Minimum  amount  of  past- 
due  support 

Several  States  commented  that  the 
$25  threshold  for  reporting  cases  for  AO 
is  too  low.  FTvlS  has  determined  that  the 
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administrative  costs  associated  with  the 
collection  of  past-due  support  debts  less 
than  S25  exceed  the  amount  of  such 
debts.  Therefore,  it  is  not  cost-effective 
for  FMS  to  process  debts  less  than  $25. 
States,  however,  may  determine  that 
their  costs  to  collect  justify  a  higher 
threshold  amount  for  referring  debts  to 
FMS  for  offset  purposes.  Since  the 
referral  of  past-due  support  for 
collection  by  AO  is  voluntary.  States  are 
not  required  to  refer  all  debts  over  $25. 
but  may  establish  their  own  higher 
threshold  based  on  their  own  cost- 
effectiveness  determination. 

§  285.1(g) — Notification  of  changes  in 
status  of  debt 

Eight  States  commented  on  the 
provisions  concerning  notification  of 
changes  in  the  status  of  debt.  Several 
comments  related  specifically  to  the 
amount  and/or  timing  of  changes  that 
must  be  reported.  In  the  past,  it  has  not 
been  necessary  for  States  to  report 
insignificant  decreases  in  the  amounts 
of  debt  balances  because  States  were  not 
allowed  to  report  increases  in  debt 
balances.  Insignificant  decreases 
generally  were  less  than  unreported 
increases,  and,  as  a  result,  there 
generally  were  no  problems  with  offsets 
that  were  greater  than  the  actual  amount 
of  the  debt  balance.  However,  because 
States  now  may  refer  increases  in  the 
amount  of  debts  as  well  as  decreases,  to 
avoid  situations  where  offsets  exceed 
the  actual  amount  of  the  debt  balance, 
it  is  imperative  that  all  decreases  in  debt 
balances  be  reported.  There  will, 
however,  be  flexibility  in  the  time  and 
manner  in  which  decreases  may  be 
reported.  To  make  the  rule  as  flexible  as 
possible  with  regard  to  the  timing  and 
manner  of  reporting  changes  in  the 
amounts  of  debts,  the  word  "any"  was 
deleted  from  paragraph  (g)  in  the  final 
rule.  FMS  or  HHS  will  provide 
additional  guidance  relating  to  the 
timing  and  manner  in  which  the 
amounts  of  increases  and  decreases  in 
debt  balances  must  be  reported. 

States  also  expressed  concern  that  the 
regulation  does  not  specifically  allow 
States  to  report  changes  in  the  status  of 
debt  by  providing  updated  balances. 
FMS  and/or  HHS  will  provide 
additional  guidance  on  how  States  will 
report  changes  in  the  amount  of  a  debt 
referred  for  administrative  offset. 

§  285.1(h) — Advance  notice  of  intent  to 
collect  by  administrative  offset 

Several  States  commented  on  the 
provisions  governing  advance  notices  to 
debtors  providing  notice  of  the  States' 
intent  to  submit  past-due  support  for 
administrative  offset.  Two  States 
requested  that  the  language  of  the  rule 


be  revised  to  make  clear  that  a  one-time 
notice  to  a  debtor  is  sufficient.  A  third 
State  expressed  a  concern  that  the 
regulation  could  result  in  debtors  being 
notified  that  payments  were  to  be  offset 
to  pay  debts  that  had  not  yet  accrued. 

As  stated  in  the  preamble  to  the 
interim  rule,  before  a  State  may  report 
increases  to  the  amount  of  a  past-due 
support  debt  referred  for  AO,  the  State 
must  meet  the  requirements  of 
paragraph  (h)  as  well  as  State  law  and 
procedure;  only  then  has  a  State  met  the 
due  process  requirements  of  Federal  law 
with  respect  to  the  offset  of  Federal 
payments  set  forth  in  31  U.S.C.  3716(a). 
A  notice  to  an  obligor  that  includes  a 
statement  to  the  effect  that  future 
amounts,  in  addition  to  the  amount 
included  in  the  notice,  will  be  collected 
by  means  of  AO  (i.e.,  a  "one-time" 
notice),  is  sufficient  for  purposes  of 
paragraph  (h)  only  if  such  a  statement 
meets  the  notice  requirements  of 
applicable  State  law  as  determined  by 
the  State.  Thus,  no  changes  to  the  rule 
have  been  made. 

One  State  requested  that  the  provision 
regarding  case  reviews  by  the  States  be 
revised  to  reflect  provisions  of  the 
FFCCSOA  relating  to  exclusive 
jurisdiction.  After  consulting  with  HHS, 
FMS  determined  that  provisions  in  the 
rule  regarding  reviews  are  not 
inconsistent  with  the  provisions  of  the 
FFCCSOA.  The  rule  provides  the 
flexibility  necessary  for  a  review  to  be 
held  in  any  State  as  may  be  authorized 
in  any  given  situation  under  the 
FFCCSOA. 

§285.1(i) — Payments  subject  to  offset 

One  State  requested  that  the  final  rule 
include  a  listing  of  the  payments  subject 
to  AO;  another  State  asked  whether  a 
particular  type  of  payment  would  be 
subject  to  offset.  Such  a  list  is 
impractical.  Federal  agencies  make 
payments  under  hundreds  of  Federal 
programs.  Payments  under  all  such 
programs  are  subject  to  offset  unless  the 
payment  type  is  exempted  either  by 
statute  or  by  the  Secretary  of  the 
Treasury  upon  request  by  the  head  of  an 
agency.  A  list  of  payment  types  that  are 
exempt  from  AO  may  be  obtained  from 
the  FMS  website. 

§  285.1  (j) — Special  provisions 
applicable  to  Federal  salary  payments 

FMS  received  several  comments 
concerning  the  special  provisions 
applicable  to  Federal  salary  payments. 
One  State  questioned  whether  FMS 
would  deduct  up  to  65%  in  a  situation 
where  a  lower  percentage  had  been 
agreed  to  or  had  been  determined  by 
court  order.  In  such  situations.  States 
will  be  able  to  indicate  the  lower 


percentage  to  be  apphed,  or  will  be  able 
to  indicate  that  a  particular  debt  is  not 
to  be  collected  by  administrative  offset 
of  a  Federal  salary  payment.  Paragraph 
(j)  of  the  final  rule  has  been  revised  to 
state  that,  when  a  lower  percentage  is  to 
be  applied,  the  State  must  inform  FMS 
or  HHS  of  the  lower  percentage  at  the 
time  the  debt  is  referred  for  collection 
by  AO.  FMS  and/or  HHS  will  provide 
additional  guidance  to  States  regarding 
this  process. 

Another  commenter  questioned  the 
allowable  deductions  from  a  Federal 
salary  payment  when  calculating  the 
applicable  withholding  percentage.  FMS 
adopted  the  standards  of  the  Consumer 
Credit  Protection  Act.  15  U.S.C.  1671  et 
seq..  as  well  as  the  standards  of  42 
U.S.C.  659  which  apply  to  the 
enforcement  of  individual's  legal 
obligations  to  provide  child  support  or 
make  alimony  payments  by  means  of 
income  withholding,  garnishment,  and 
similar  proceedings  against  amounts 
payable  to  Federal  employees.  The 
exclusions  included  in  this  paragraph 
are  consistent  with  Office  of  Personnel 
Management  regulations  governing 
Salary  Offset  (5  CFR  550.1101  et  seq.) 
and  Processing  Garnishment  Orders  for 
Child  Support  and/or  Alimony  (5  CFR 
Part  581). 

§  285. 1  (k) — Payments  exempt  from 
administrative  offset 

One  State  asked  FMS  to  include  in  the 
regulation  a  list  of  payments  that  are 
exempt  from  administrative  offset. 
Because  the  list  of  exempt  payments 
changes  as  the  Secretary  of  the  Treasury 
approves  requests  from  Federal  agencies 
and/or  as  Federal  laws  are  promulgated 
or  amended,  it  is  inappropriate  for  the 
regulation  to  include  such  a  listing. 
However,  a  listing  of  exemptions  may  be 
obtained  from  the  FMS  website. 

§285.1(1)— Fees 

The  preamble  of  the  interim  rule 
applicable  to  the  fees  provision 
included  the  follow  up  statement, 
"[sjtates  may  add  [the]  fee  to  the  amount 
of  the  debt  if  permitted  by  law."  One 
commenter  was  concerned  that 
paragraph  (1)  of  the  interim  rule  may  be 
inconsistent  with  HHS  rules  which 
provide  that  "past-due  support  may  not 
include  fees  or  court  costs  or  any  other 
non-child  support  debts  owed  to  the 
State  or  to  the  family." 

There  is  no  inconsistency.  The 
guidance  cited  by  the  commenter 
specifically  applies  to  collections  of 
past-due  support  through  the  tax  refund 
offset  process  and  reflects  statutory 
restrictions,  codified  at  42  U.S.C.  664. 
that  require  the  full  amounts  offset  from 
tax  refund  payments  to  be  paid  to  the 
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states  for  distribution.  There  are  no 
similar  restrictions  applicable  to 
amounts  collected  by  means  of  AO.  The 
statement  in  the  preamble  explains  that 
States  may  add  the  fees  charged  under 
this  rule  to  the  amount  of  the  debt  owed 
only  if  permitted  by  law.  Statutes  or 
regulations  prohibiting  States  from 
adding  fees  to  the  amount  of  the  debt 
are  not  superseded  by  this  regulation. 

In  addition,  several  States  commented 
on  the  amount  of  the  fees  charged  by 
FMS  for  collection  of  past-due  support 
by  AO.  One  State  was  concerned  that 
States  could  end  up  owing  FMS  where 
the  amount  of  an  offset  was  less  than  the 
fee  charged;  other  States  believed  that 
the  fee  amount  was  too  high  and  should 
either  be  limited  to  a  maximum  amount 
per  month  or  be  less  for  subsequent 
offsets  when  the  collection  is  from  an 
on-going  stream  of  payments.  One  State 
requested  that  the  regulation  include  the 
fee  schedule.  Under  31  U.S.C. 
3716(c)(4),  the  Secretary  may  charge  a 
fee  sufficient  to  cover  the  full  cost  of 
conducting  AO.  FMS  will  review  the 
amount  of  the  fee  periodically  to  ensure 
that  the  fees  charged  and  collected  meet, 
but  do  not  exceed,  the  costs  of  the 
program.  With  regard  to  concerns  that 
States  may  owe  FMS  in  instances  where 
the  amount  collected  is  less  than  the 
offset  fee,  since  AO  is  voluntary.  States 
may  withdraw  debts  from  the  program 
at  any  time  pursuant  to  the  provisions 
of  paragraph  (g)  when  collection  by 
offset  is  no  longer  cost  effective.  States 
will  be  advised  of  any  changes  in  the  fee 
schedule. 

§  285.l(m)— Conducting  the  offset 

One  State  asked  about  FMS'  authority 
to  reverse  an  offset  made  in  error.  In 
response,  a  provision  concerning 
reversals  was  added  to  paragraph  (m) 
which  provides  that  FMS  will  notify 
HHS  or  the  appropriate  State  when  an 
erroneous  offset  payment  has  been 
made.  FMS  will  collect  the  amount  of 
the  erroneous  payment  from  HHS  or  the 
State  either  by  deducting  the  amount 
from  future  payments  by  FMS  or  by 
requesting  a  return  of  the  erroneous 
offset  payment  by  HHS  or  the  State. 
FMS  will  provide  States  with  additional 
procedural  guidance  concerning  how 
and  when  reversals  will  be  conducted. 

One  State  asked  what  restrictions  will 
apply  to  payment  amounts  eligible  for 
offset,  and  how  they  will  be  applied; 
another  asked  wheOier  each  Federal 
payment  agency  will  set  the  terms  and 
conditions  for  enforcing  AO.  With 
regard  to  the  restrictions  that  apply  to 
payment  amounts  under  AO,  as  noted 
previously,  payments  subject  to  AO  are 
made  under  hundreds  of  Federal 
programs  and  are  governed  by  the  laws 


applicable  to  those  programs.  FMS  will 
work  with  payment  agencies  in 
determining  the  appropriate  amount 
that  should  be  offset  against  their 
payments.  Thus,  there  may  be  specific 
limitations  on  the  amount  which  can  be 
offset  from  a  particular  payment  type. 
The  provisions  of  this  regulation  apply 
to  all  disbursing  officials  who  conduct 
offsets  under  the  AO  program. 

§  285. 1  (n)— Priorities 

Several  States  commented  that  the 
priorities  included  in  the  interim  rule 
are  inconsistent  with  the  distribution 
rules  outlined  in  42  U.S.C.  657  and  HHS 
guidance.  Other  States  commented  that 
the  regulation  should  address  other 
situations  such  as  when  more  than  one 
State  is  attempting  to  offset  the  same 
payment;  still  others  suggested  that 
amounts  collected  be  prorated  among 
States  without  regard  to  case  type. 

The  final  rule  retains  the  priorities 
specified  in  the  interim  rule.  Unlike  the 
statute  governing  TROP.  26  U.S.C. 
6402(c),  31  U.S.C.  3716  does  not  include 
provisions  governing  priority  when 
debts  are  being  collected  by 
administrative  offset.  Furthermore,  the 
priorities  in  this  rule  do  not  conflict 
with  the  distribution  rules  in  42  U.S.C. 
657  and  HHS  guidance.  The  priorities 
applied  by  the  States  to  amounts 
collected  for  distribution  under  42 
U.S.C.  657  are  distinct  from  the 
priorities  applied  by  FMS  when 
collecting  debts  under  31  U.S.C.  3716. 
In  order  to  clarify  this  distinction, 
paragraph  (n)  has  been  revised.  As 
suggested,  paragraph  (n)  of  the  final  rule 
is  labeled  Administrative  Offset 
Priorities,  and  specifically  refers  to 
offsets  by  FMS  and  other  disbursing 
officials.  FMS  will  include  information 
relating  to  priorities  within  debt 
categories  in  procedural  guidance. 

§  285. l(o)— Notification  of  offset 

Several  States  commented  that  they 
need  information  regarding  the  source 
of  collection,  as  well  as  information 
relating  to  cases  for  which  there  is  no 
offset.  Executive  Order  No.  13109 
requires  FMS,  to  the  extent  permitted  by 
law,  to  provide  to  the  Secretary  of  HHS 
certain  information  from  payment 
records  of  persons  who  are  delinquent 
in  child  support  obligations.  Under  42 
U.S.C.  653,  the  Secretary  of  HHS  may 
request  such  information.  The  rule  has 
been  revised  to  state  that  FMS  and  other 
disbursing  agencies,  upon  the  request  of 
the  Secretary  of  HHS,  will  provide  such 
information  to  HHS  to  the  extent  such 
information  is  available  ft-om  TOP 
activities.  HHS  will  provide  information 
to  the  States  to  the  extent  authorized  by 
law. 


Regulatory  Analyses 

This  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  is  hereby 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required.  This  regulation 
only  impacts  individuals  and  States  and 
will  not  impose  significant  costs  on 
small  businesses. 

The  collections  of  information 
contained  in  this  final  regulation  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507)  under  control  number  1510-0069. 

Authority  and  Issuance 

Accordingly,  the  interim  rule 
amending  31  CFR  part  285  which  was 
published  at  62  FR  36205  on  July  7, 
1997,  is  adopted  as  a  final  rule  with  the 
following  changes: 

1.  The  authority  citation  for  part  285 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  6402;  31  U.S.C.  321, 
3701.  3711.  3716.  3720A,  3720D:  E.O.  13019; 
3  CFR,  1996  Comp..  p.  216. 

2.  In  §  285.1,  amend  paragraph  (a)  by 
revising  the  definitions  for  "past -due 
support"  and  "past-due  support  being 
enforced  by  the  State";  revise 
paragraphs  (g),  (m),  (n)  and  (o);  and  add 
paragraph  (j)(5)  to  read  as  follows: 

§  285.1    Collaction  of  Past-Due  Support  By 
Administrative  Offset 

(a)  *  *  * 

Past-due  support  means  the  amount 
of  support  determined  under  a  court 
order,  or  an  order  of  an  administrative 
procedure  estabUshed  under  State  law, 
for  support  and  maintenance  of  a  child, 
or  of  a  child  and  the  parent  with  whom 
the  child  is  living,  which  has  not  been 
paid.  The  term  child  as  used  in  this 
definition  is  not  limited  to  minor 
children. 

Past-due  support  being  enforced  by 
the  State  means  there  has  been  an 
assignment  of  the  support  rights  to  the 
State,  or  the  State  making  the  request  for 
offset  is  providing  services  to 
individuals  pursuant  to  42  U.S.C.  654(5) 
(section  454(5)  of  the  Social  Security 
Act),  or  the  State  is  enforcing  support 
pursuant  to  a  cooperative  agreement 
with  or  by  an  Indian  tribal  government. 
***** 

(g)  Notification  of  changes  in  status  of 
debt.  The  State  notifying  FMS  or  HHS 
of  past-due  support  shall,  in  the  manner 
and  in  the  time  frames  provided  bv  FMS 
or  HHS.  notify  FMS  or  HHS  of  deletions 
or  decreases  in  the  amount  of  a  debt 
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referred  for  collection  by  administrative 
offset.  Tfie  State  may  notify  FMS  or 
HHS  of  any  increases  in  tfie  amount  of 
a  debt  referred  for  collection  by 
administrative  offset  provided  the  State 
has  complied  with  the  requirements  of 
paragraph  (h)  of  this  section  with  regard 
to  those  amounts. 

***** 

(j)  Special  provisions  applicable  to 
Federal  salary  payments.  '   *   * 

(5)  At  the  time  the  past-due  support 
debt  is  submitted  for  offset,  the  State 
shall  advise  FMS  or  HHS  if  the 
maximum  amount  of  a  Federal  salary 
payment  that  may  be  offset  is  less  than 
the  amount  described  under  this 
paragraph. 
***** 

(m)  Offsetting  payments.  (1) 
Conducting  the  offset.  Disbursing 
officials  of  the  Department  of  the 
Treasury,  the  Department  of  Defense, 
the  United  States  Postal  Service,  or  any 
other  Government  corporation,  any 
disbursing  official  of  the  United  States 
designated  by  the  Secretary,  or  any 
disbursing  official  of  an  executive 
department  or  agency  that  disburses 
Federal  payments  shall  offset  payments 
subject  to  offset  under  this  section  to 
satisfy,  in  whole  or  part,  a  debt  owed  by 
the  payee.  Disbursing  officials  shall 
compare  payment  certification  records 
with  records  of  debts  submitted  to  FMS 
for  collection  by  administrative  offset.  A 
match  will  occur  when  the  taxpayer 
identifying  number  and  name  control  of 
a  payment  record  are  the  same  as  the 
taxpayer  identifying  number  and  name 
control  of  a  debt  record.  The  taxpayer 
identifying  number  for  an  individual  is 
the  individual's  social  security  number. 


When  a  match  occurs  and  all  other 
requirements  for  offset  have  been  met, 
the  disbursing  official  shall  offset  the 
payment  to  satisfy,  in  whole  or  part,  the 
debt.  Any  amounts  not  offset  shall  be 
paid  to  the  payee.  The  amount  that  can 
be  offset  from  a  single  payment  is  the 
lesser  of  the  amount  of  the  debt 
(including  interest,  penalties,  and 
administrative  costs);  the  amount  of  the 
payment;  or  the  amount  of  the  payment 
available  for  offset  if  a  statute  or 
regulation  prohibits  offset  of  the  entire 
amount.  Debts  remain  subject  to 
collection  by  offset  until  paid  in  full. 

(2)  Disposition  of  amounts  collected. 
FMS  will  transmit  amounts  collected  for 
debts,  less  fees  charged  under  paragraph 
(1)  of  this  section,  to  HHS  or  to  the 
appropriate  State.  If  FMS  learns  that  an 
erroneous  offset  payment  has  been  made 
to  HHS  or  any  State,  FMS  will  notify 
HHS  or  the  appropriate  State  that  an 
erroneous  offset  payment  has  been 
made.  FMS  may  deduct  the  amount  of 
the  erroneous  offset  payment  from 
amounts  payable  to  HHS  or  the  State,  as 
the  case  may  be.  Alternatively,  upon 
FMS'  request,  the  State  shall  return 
promptly  to  the  affected  payee  or  FMS 
an  amount  equal  to  the  amount  of  the 
erroneous  payment  (unless  the  State 
previously  has  paid  such  amounts,  or 
any  portion  of  such  amounts,  to  the 
affected  payee).  HHS  and  States  shall 
notify  FMS  any  time  HHS  or  a  State 
returns  an  erroneous  offset  payment  to 
an  affected  payee.  FMS  and  HHS.  or  the 
appropriate  State,  will  adjust  their 
debtor  records  accordingly. 

(n)  Administrative  offset  priorities. 
When  a  payee/debtor  owes  more  than 
one  debt  which  has  been  referred  to 


FMS  for  collection  by  administrative 
offset,  any  offset  by  a  disbursing  official 
will  be  applied  first  to  past-due  support 
assigned  to  a  State  and  will  be  applied 
to  any  other  past-due  support  after  any 
other  reductions  allowed  by  law. 

(o)  Notification  of  offset.  (1) 
Disbursing  officials  of  FMS  or  any  other 
disbursing  official  which  conducts  an 
offset  will  notify  the  payee  in  writing  of 
the  occurrence  of  the  offset  to  satisfy 
past-due  support.  The  notice  shall 
inform  the  payee  of  the  type  and 
amount  of  the  payment  that  was  offset; 
the  identity  of  the  State  which  requested 
the  offset;  and  a  contact  point  within  the 
State  that  will  handle  concerns 
regarding  the  offset.  Disbursing  officials 
shall  not  be  liable  for  failure  to  provide 
this  notice. 

(2)  Disbursing  officials  of  FMS  or  any 
other  disbursing  official  which  conducts 
an  offset  under  this  section  will  share 
with  HHS,  upon  request  by  the 
Secretary  of  HHS,  information 
contained  in  payment  certification 
records  of  persons  who  are  delinquent 
in  child  support  obligations  that  would 
assist  in  the  collection  of  such  debts. 
When  no  offset  is  conducted,  disbursing 
officials  of  FMS  or  any  other  disbursing 
official,  will  provide  such  information 
to  HHS  to  the  extent  such  information 
is  available  fi"om  offset  activities 
conducted  by  FMS  and  other  disbursing 
officials. 


Dated:  August  24, 1998. 
Richard  L.  Gregg, 
Commissioner. 

[FR  Doc.  98-23093  Filed  8-27-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  100 
RIN  1018-AE12 

Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subpart  C 
&  Subpart  D— 1998-1999  Subsistence 
Taking  of  Fish  and  Wildlife 
Regulations;  Correcting  Amendments 

AGENCY:  Forest  Service,  USDA.  Fish  and 
Wildlife  Service,  Interior. 
ACTION:  Correcting  amendments. 

SUMMARY:  These  corrections  amend  the 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  published  in 
the  Federal  Register  on  June  29,  1998 
(63  FR  35332)  implementing  the 
subsistence  priority  for  rural  residents 
of  Alaska  under  Title  VIII  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  of  1980.  The  June  29.  1998,  final 
rule  established  regulations  for  seasons, 
harvest  limits,  methods,  and  means 
relating  to  taking  of  wildlife  for 
subsistence  uses  during  the  1998-1999 
regulatory  year. 
DATES:  The  amendments  to  Section 

.25  are  effective  July  1,  1998, 

through  June  30,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  H.  Boyd,  Office  of  Subsistence 
Management,  U.S.  Fish  and  Wildlife 
Service,  telephone  (907)  786-3888.  For 
questions  specific  to  National  Forest 
System  lands,  contact  Ken  Thompson, 
Regional  Subsistence  Program  Manager. 
USDA — Forest  Service,  Alaska  Region, 
telephone  (907)  271-2540. 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  VIII  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126) 
requires  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Agriculture 
(Secretaries)  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fish  and  wildlife  resources  on 
public  lands,  unless  the  State  of  Alaska 
enacts  and  implements  laws  of  general 
applicability  which  are  consistent  with 
ANILCA,  and  which  provide  for  the 
subsistence  definition,  preference,  and 
participation  specified  in  Sections  803, 
804,  and  805  of  ANILCA.  The  State 
implemented  a  program  that  the 
Department  of  the  Interior  previously 


found  to  be  consistent  with  ANILCA. 
However,  in  December  1989,  the  Alaska 
Supreme  Court  ruled  in  McDowell  v. 
State  of  Alaska  that  the  rural  preference 
in  the  State  subsistence  statute  violated 
the  Alaska  Constitution.  The  Court's 
ruling  in  McDowell  required  the  State  to 
delete  the  rural  preference  from  the 
subsistence  statute,  and  therefore, 
negated  State  compliance  with  ANILCA. 
The  Court  stayed  the  effect  of  the 
decision  until  July  1.  1990. 

As  a  result  of  the  McDowell  decision, 
the  Department  of  the  Interior  and  the 
Department  of  Agriculture 
(Departments)  assumed,  on  July  1,  1990. 
responsibility  for  implementation  of 
Title  VIII  of  ANILCA  on  public  lands. 
On  June  29.  1990.  the  Temporary 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  were 
published  in  the  Federal  Register  (55 
FR  27114-27170).  Consistent  with 
Subparts  A.  B,  and  C  of  these 
regulations,  a  Federal  Subsistence  Board 
was  established  to  administer  the 
Federal  subsistence  management 
program.  The  Board's  composition 
includes  a  Chair  appointed  by  the 
Secretary  of  the  Interior  with 
concurrence  of  the  Secretary  of 
Agriculture;  the  Alaska  Regional 
Director,  U.S.  Fish  and  Wildlife  Service; 
the  Alaska  Regional  Director,  U.S. 
National  Park  Service;  the  Alaska  State 
Director,  U.S.  Bureau  of  Land 
Management;  the  Alaska  Area  Director, 
U.S.  Bureau  of  Indian  Affairs;  and  the 
Alaska  Regional  Forester,  USDA  Forest 
Service.  Through  the  Board,  these 
agencies  have  participated  in 
development  of  regulations  for  Subparts 
A,  B,  and  C,  and  the  annual  Subpart  D 
regulations.  All  Board  members  have 
reviewed  this  rule  and  agree  with  its 
substance.  Because  this  rule  relates  to 
public  lands  managed  by  an  agency  or 
agencies  in  both  the  Departments  of 
Agriculture  and  the  Interior,  identical 
text  would  be  incorporated  into  36  CFR 
part  242  and  50  CFR  part  100. 

Proposed  Subpart  C  regulations  for 
customary  and  traditional  use 
determinations  and  Subpart  D 
regulations  for  the  1998-1999  seasons 
and  bag  limits,  and  methods  and  means 
were  pubUshed  on  July  25.  1997.  in  the 
Federal  Register  (62  FR  39987).  A  60- 
day  comment  period  providing  for 
public  review  of  the  proposed  rule  was 
advertised  by  mail,  radio,  and 
newspaper.  Subsequent  to  that  60-day 
review  period,  the  Board  prepared  a 
booklet  describing  all  proposals  for 
change.  The  public  then  had  an 
additional  30  days  in  which  to  comment 
on  the  proposals  for  changes  to  the 
regulations.  The  Federal  Subsistence 
Regional  Advisory  Councils  met  in 


regional  centers,  received  public 
comments,  and  formulated 
recommendations  to  the  Board  on 
proposals  for  their  respective  regions. 
The  final  regulations,  published  on  June 
29.  1998  (63  FR  35332)  refiect  Board 
review  and  consideration  of  Regional 
Council  recommendations  and  public 
comments  submitted  to  the  Board 
during  their  April/May  meeting. 

These  correcting  amendments  are  a 
result  of  two  requests  for  Special  Action 
resulting  from  additional  opportunities 
for  subsistence  harvest  of  wildhfe 
resources.  Below  are  summaries  of  each 
action. 

Subpart  D 

Units  9D)  and  10,  Unimak  Island — 
Caribou — The  Board  acted  on  a  request 
to  open  a  limited  hunt.  This  follows 
biological  surveys  which  indicate  that 
the  herd  in  this  area  is  large  enough  to 
support  a  limited  harvest. 

Units  23  and  26 — Sheep — The  Board 
acted  on  a  request  to  open  a  limited 
hunt.  This  follows  biological  surveys 
which  indicate  that  the  herd  in  this  area 
is  large  enough  to  support  a  limited 
harvest.  This  action  would  also  close 
Federal  public  lands  to  non-Federally 
qualified  users. 

Only  the  items  described  above  are 
being  changed;  but  for  clarity,  the  entire 
table  section  for  the  pertinent  species  in 
each  Unit  is  reproduced.  The  above 
actions  were  supported  by  the  Regional 
Councils  in  the  affected  areas.  Notice  of 
the  Board  meeting  and  the  subjects  to  be 
considered  were  widely  circulated  and 
the  public  had  an  opportunity  to 
comment  and  participate. 

The  Board  finds  that  additional  public 
notice  and  comment  requirements 
under  the  Administrative  Procedures 
Act  (APA)  for  this  final  rule  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  A  lapse 
in  regulatory  control  could  seriously 
affect  the  continued  viability  of  wildlife 
populations,  adversely  impact  future 
subsistence  opportunities  for  rural 
Alaskans,  and  would  generally  fail  to 
serve  the  overall  public  interest. 
Therefore,  the  Board  finds  good  cause 
pursuant  to  5  U.S.C.  553(b)(B)  to  waive 
the  public  notice  and  comment 
procedures  prior  to  publication  of  this 
rule.  The  Board  finds  good  cause  under 
5  U.S.C.  553(d)(3)  to  make  this  rule 
effective  July  1.  1998. 

Confonnance  With  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance 

A  Draft  Environmental  Impact 
Statement  (DEIS)  that  described  four 
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alternatives  for  developing  a  Federal 
Subsistence  Management  Program  was 
distributed  for  public  comment  on 
October  7,  1991.  That  document 
described  the  major  issues  associated 
with  Federal  subsistence  management 
as  identified  through  public  meetings, 
v^rritten  comments  and  staff  analysis  and 
examined  the  environmental 
consequences  of  the  four  alternatives. 
Proposed  regulations  (Subparts  A,  B, 
and  C)  that  would  implement  the 
preferred  alternative  were  included  in 
the  DEIS  as  an  appendix.  The  DEIS  and 
the  proposed  administrative  regulations 
presented  a  framework  for  an  annual 
regulatory  cycle  regarding  subsistence 
hunting  and  fishing  regulations  (Subpart 
D).  The  Final  Environmental  Impact 
Statement  (FEIS)  was  published  on 
February  28,  1992. 

Based  on  the  public  comment 
received,  the  analysis  contained  in  the 
FEIS,  and  the  recommendations  of  the 
Federal  Subsistence  Board  and  the 
Department  of  the  Interior's  Subsistence 
Policy  Group,  it  was  the  decision  of  the 
Secretary  of  the  Interior,  with  the 
concurrence  of  the  Secretary  of 
Agriculture,  through  the  U.S. 
Department  of  Agriculture-Forest 
Service,  to  implement  Alternative  FV  as 
identified  in  the  DEIS  and  FEIS  (Record 
of  Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD),  signed  April  6. 1992).  The  DEIS 
and  the  selected  alternative  in  the  FEIS 
defined  the  administrative  framework  of 
an  annual  regulatory  cycle  for 
subsistence  hunting  and  fishing 
regulations.  The  final  rule  for 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subparts  A, 
B,  and  C  (57  FR  2294Q-22964, 
published  May  29,  1992)  implemented 
the  Federal  Subsistence  Management 
Program  and  included  a  framework  for 
an  annual  cycle  for  subsistence  hunting 
and  fishing  regulations. 

Compliance  With  Section  810  of 
ANILCA 

The  intent  of  all  Federal  subsistence 
regulations  is  to  accord  subsistence  uses 
offish  and  wildlife  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
purposes,  unless  restriction  is  necessary 
to  conserve  healthy  fish  and  wildlife 
populations.  A  Section  810  analysis  was 
completed  as  part  of  the  FEIS  process. 
The  final  Section  810  analysis 
determination  appears  in  the  April  6, 
1992,  ROD  which  found  that  the  Federal 
Subsistence  Management  Program, 
under  a  modified  Alternative  IV  with  an 
annual  process  for  setting  hunting  and 
fishing  regulations,  had  no  significant 


possibility  of  a  significant  restriction  of 
subsistence  uses. 

Paperwork  Reduction  Act 

These  rules  contain  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act  of  1995.  They  apply  to 
the  use  of  public  lands  in  Alaska.  The 
information  collection  requirements 
described  below  have  been  approved  by 
OMB  under  44  U.S.C.  3501  and  have 
been  assigned  clearance  number  1018- 
0075,  which  expires  5/31/2000. 

The  collection  of  information  will  be 
achieved  through  the  use  of  the  Federal 
Subsistence  Hunt  Permit  Application. 
This  collection  information  will 
establish  whether  the  appUcant  qualifies 
to  participate  in  a  Federal  subsistence 
hunt  on  pubUc  land  in  Alaska  and  will 
provide  a  report  of  harvest  and  location 
of  harvest. 

The  likely  respondents  to  this 
collection  of  information  are  rural 
Alaska  residents  who  wish  to 
participate  in  specific  subsistence  hunts 
on  Federal  land.  The  collected 
information  is  necessary  to  determine 
harvest  success  and  harvest  location  in 
order  to  make  management  decisions 
relative  to  the  conservation  of  healthy 
wildlife  populations.  The  annual 
burden  of  reporting  and  recordkeeping 
is  estimated  to  average  0.25  hours  per 
response,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
form.  The  estimated  number  of  likely 
respondents  under  this  rule  is  less  than 
5,000,  yielding  a  total  annual  reporting 
and  recordkeeping  burden  of  1,250 
hours  or  less. 

Direct  comments  on  the  burden 
estimate  or  any  other  aspect  of  this  form 
to:  Information  Collection  Officer,  U.S. 
Fish  and  Wildlife  Service,  1849  C  Street, 
NW,  MS  224  ARLSQ,  Washington,  D.C. 
20240;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (Subsistence),  Washington,  D.C. 
20503.  Additional  information 
collection  requirements  may  be  imposed 
if  Local  Advisory  Committees  subject  to 
the  Federal  Advisory  Committee  Act  are 
established  under  Subpart  B. 

Economic  Effects 

This  rule  was  not  subject  to  OMB 
review  under  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations  or 
governmental  jurisdictions.  The 


Departments  have  determined  that  this 
rulemaking  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  within  the  meanmg  of 
the  Regulator)'  Flexibility  Act. 

This  rulemaking  will  impose  no 
significant  costs  on  small  entities:  the 
exact  number  of  businesses  and  the 
amount  of  trade  that  will  result  from 
this  Federal  land-related  activity  is 
unknown.  The  aggregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  small  entities,  such  as 
ammunition,  snowmachine.  and 
gasoline  dealers.  The  number  of  small 
entities  affected  is  unknown:  but,  the 
fact  that  the  positive  effects  will  be 
seasonal  in  nature  and  will,  in  most 
cases,  merely  continue  preexisting  uses 
of  public  lands  indicates  that  thev  will 
not  be  significant. 

In  general,  the  resources  harvested 
under  this  rule  will  be  consumed  by  the 
local  harvester  and  do  not  result  in  a 
dollar  benefit  to  the  economy.  However, 
it  is  estimated  that  2  miUion  pounds  of 
meat  are  harvested  State-wide  by  the 
local  subsistence  users  annually  and,  if 
given  a  dollar  value  of  $3.00  per  pound, 
would  equate  to  $6  million  State  wide. 

Title  Vin  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scof)e  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  these 
regulations  have  no  potential  takings  of 
private  property  implications  as  defined 
by  Executive  Order  12630. 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Act,  2  U.S.C.  1502  et  seq..  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local  or  state  governments  or 
private  entities. 

The  Service  has  determined  that  these 
final  regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Drafting  Information.  These 
regulations  were  drafted  by  William 
Knauer  under  the  guidance  of  Thomas 
H.  Boyd,  of  the  Office  of  Subsistence 
Management,  Alaska  Regional  Office. 
U.S.  Fish  and  Wildlife  Ser\'ice, 
Anchorage,  Alaska.  Additional  guidance 
was  provided  by  Curt  Wilson,  Alaska 
State  Office,  Bureau  of  Land 
Management;  Sandy  Rabinowitch, 
Alaska  Regional  Office,  National  Park 
Service;  Ida  Hildebrand,  Alaska  Area 
Office,  Bureau  of  Indian  Affairs;  and 
Ken  Thompson,  USDA-Forest  Service. 

List  of  Subjects 

36  CFR  Part  242 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
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forests,  Public  lands.  Reporting  and 
recordkeeping  requirements,  VVildlife. 

50CFR  Part  WO 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests,  Public  lands,  Reporting  and 
recordkeeping  requirements.  Wildlife. 

For  the  reasons  set  out  in  the 
preamble.  Title  36,  Part  242,  and  Title 
50,  Part  100,  of  the  Code  of  Federal 
Regulations,  are  amended  effective  July 


1,  1998,  through  June  30,  1999,  as  set 
forth  below. 


PART 


—SUBSISTENCE 


MANAGEMENT  REGULATIONS  FOR 
PUBLIC  LANDS  IN  ALASKA 

1.  The  authority  citation  for  both  36 
CFR  part  242  and  50  CFR  part  100 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  3,  472,  551,  668dd. 
3101-3126;  18  U.S.C.  3551-3586;  43  U.S.C. 
1733. 


2.  Section .25(k)(9)(ii)  is  amended 

in  the  table  under  "Hunting"  by  revising 
the  entry  for  "Caribou"  to  read  as 
follows: 

§ .25    Subsistence  taking  of  wildlife. 


(k)* 
(9)* 
(ii)* 


Harvest  limits 


Open  season 


Hunting 


Caribou: 

Unit  9(A) — 4  caribou;  however,  no  more  than  2  caribou  may  be  taken  Aug.  10 — Sept.  30  and  no  more  than  1     Aug.  10 — Mar.  31. 

canbou  may  be  taken  Oct.  1 — Nov.  30. 
Unit  9(C) — 4  caritXDu;  however,  no  more  than  1  may  be  a  cow,  no  more  than  2  caribou  may  be  taken  Aug.  10 —     Aug.  10 — Mar.  31. 
Nov.  30,  and  no  more  than  1  caribou  may  be  taken  per  calendar  month  between  Dec.  1 — Mar.  31. 

Unit  9(B) — 5  caribou;  however,  no  more  than  2  bulls  may  be  taken  from  Oct.  1 — Nov.  30  Aug.  1— Apr. 

Unit  9(D) — 1  bull  by  Federal  registration  permit  only.  A  Federally-qualified  subsistence  user  (recipient)  may  des-    Aug.  1 — Mar. 
ignate  another  Federally-qualified  subsistence  user  to  take  caritx)u  on  his  or  her  behalf  unless  the  recipient  is  a 
member  of  a  community  operating  under  a  community  harvest  system.  The  designated  hunter  must  obtain  a 
designated  hunter  permit  and  must  return  a  completed  harvest  report.  The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no  more  than  four  harvest  limits  in  his/her  possession  at  any  one  time. 
Unit  9(E) — that  portion  southwest  of  the  headwaters  of  Fireweed  and  Blueberry  Creeks  (north  of  Mt.  Veniaminof)  to 
and  including  the  Sandy  River  drainage  on  the  Bnstol  Bay  side  of  the  Alaska  Peninsula;  and  that  portion  south  of 
Seal  Cape  to  Ramsey  Bay  on  the  Pacific  side  of  the  Alaska  Peninsula  divide  is  closed  to  all  hunting  of  caribou. 
Remainder  of  Unit  9(E)— 4  caribou. 


15. 
31. 


No  open  season. 


Aug.  10— Apr.  30. 


3.  Section  .25(k)(10){ii)  is  amended  in  the  table  under  "Hunting"  by  revising  the  entry  for  "Caribou"  to  read 

as  follows: 


(k)  *  *  • 
(10)  *  •  * 

(ii)  *  •  * 


Harvest  limits 


Open  season 


Hunting 

Cantjou: 

Unit  10 — Unimak  Island  only Aug.  1 — Mar.  31. 

1  bull  by  Federal  registration  permit  only.  A  Federally-qualified  subsistence  user  (recipient)  may  designate  an- 
other Federally-qualified  subsistence  user  to  take  caribou  on  his  or  her  behalf  unless  the  recipient  is  a  member 
of  a  community  operating  under  a  community  harvest  system.  The  designated  hunter  must  obtain  a  designated 
hunter  permit  and  must  return  a  completed  harvest  report.  The  designated  hunter  may  hunt  for  any  number  of 
recipients  but  may  have  no  more  than  four  han/est  limits  in  his/her  possession  at  any  one  time.. 

Remainder  of  Unit  10 — No  limit July  1 — June  30. 


4.   Section   .25(k)(23)(iii)   is   amended   in   the   table   under   "Hunting"  by   revising  the   entry   for  Sheep   to  read 

as  follows: 


(k)  *  *  * 
(23)  *  *  * 


in 


Harvest  limits 


Open  season 


Hunting 


Federal  Register / Vol.  63,  No.  167 /Friday,  August  28.  1998 /Rules  and  Regulations  46151 


Harvest  limits 


Open  season 


Sheep: 

Unit  23— south  of  Rabbit  Creek,  Kyak  Creek  and  the  Noatak  River,  and  west  of  the  Cutler  and  Redstone  Rtvers 
(Baird  Mountains) — 1  ram  with  full  curl  or  larger  horns  by  Federal  registration  permit.  Federal  public  lands  are 
closed  to  the  taking  of  sheep  except  by  Federally-qualified  subsistence  users. 

Unit  23— south  of  Rabbit  Creek,  Kyak  Creek  and  the  Noatak  River,  and  west  of  the  Cutler  and  Redstone  Rivers 
(Baird  Mountains)— 1  ram  with  full  curl  or  larger  horns  by  Federal  registration  permit.  Federal  public  lands  are 
closed  to  the  taking  of  sheep  except  by  Federally-qualified  subsistence  users. 


Unit  23 — north  of  Rabbit  Creek,  Kyak  Creek  and  the  Noatak  River,  and  west  of  the  Aniuk  River  (DeLong  Moun- 
tains)—! ram  with  full  curl  or  larger  horns  by  Federal  registration  permit.  Federal  public  lands  are  closed  to  the 
taking  of  sheep  except  by  Federally-qualified  subsistence  users. 

Unit  23 — north  of  Rabbit  Creek,  Kyak  Creek  and  the  Noatak  River,  and  west  of  the  Aniuk  River  (DeLong  Moun- 
tains)— 1  ram  with  full  curl  or  larger  homs  by  Federal  registration  p)ermit.  Federal  public  lands  are  ckjsed  to  the 
taking  of  sheep  except  by  Federally-qualified  subsistence  users. 


Unit  23,  remainder  (Schwatka  Mountains) — 1  ram  with  7/8  curl  hom  or  larger 
Unit  23,  remainder  (Schwatka  Mountains)^!  sheep 


Aug.  ID— Sept.  30  The 
season  will  be  dosea 
when  10  sheep  have 
been  harvested 

Oct.  1 — Apr.  1.  The  sea- 
son will  be  ciosea 
when  a  total  of  20 
sheep  have  oeen  har- 
vested including  those 
harvested  during  the 
Aug.  10  season. 

Aug.  10— Sept.  30.  The 
season  will  be  closed 
when  10  sheep  have 
been  harvested  m  the 
DeLong  Mountains 

Oct.  1 — Apr.  1.  The  sea- 
son will  be  closed 
when  a  total  of  20 
sheep  have  been  ha''- 
vested  in  the  DeLong 
Mountains  including 
those  harvested  dur- 
ing the  Aug.  10  sea- 
son. 

Aug.  10— Sept.  20 

Oct.  1— Apr.  30. 


5.  Section .25(k)(26)(iii)  is 

amended  in  the  table  under  "Hunting" 


by  revising  the  entry  for  Sheep  to  read 
as  follows: 


Harvest  limits 


Hunting 


(26)  *  *  * 
(iii)  *  *  • 


Open  season 


Sheep: 

26(A)  and  (B)  (Anaktuvuk  Pass  reskJents  only)— those  portions  within  the  Gates  of  the  Arctk;  National  Park- 
community  harvest  quota  of  60  sheep,  no  more  than  1 0  of  which  may  be  ewes  and  a  daily  possession  limit  of 
3  sheep  per  person  no  more  than  1  of  which  may  be  a  ewe. 

Unit  26(A)  (excluding  Anaktuvuk  Pass  residents)--that  portion  within  the  Gates  of  the  Arctk;  National  Park- 3 
sheep. 

Unit  26(A)— that  portion  west  of  Howard  Pass  and  the  Etivluk  River  (DeLong  Mountains)— 1  ram  with  full  curt  or 
larger  horns  by  Federal  registration  permit.  Federal  public  lands  are  dosed  to  the  taking  of  sheep  except  by 
Federally-qualified  sut)sistence  users. 

Unit  26(A) — that  portion  west  of  Howard  Pass  and  the  Etivluk  River  (DeLong  Mountains) — 1  ram  with  full  curl  or 
larger  horns  by  Federal  registration  permit.  Federal  p>ublic  lands  are  closed  to  the  taking  of  sheep  except  by 
Federally-qualified  subsistence  users. 


Unit  26(B)— that  portion  within  the  Dalton  Highway  Corridor  Management  Area— 1  ram  with  7/8  curl  hom  or  larg- 
er by  Federal  registrat»n  permit  only. 

Remainder  of  Units  26(A)  and  (B) — including  the  Gates  of  the  Arctic  National  Preserve— 1  ram  with  7/8  curl  hom 
or  larger. 

Unit  26(C)— 3  sheep  per  regulatory  year;  the  Aug.  10— Sept.  20  season  is  restncted  to  1  ram  with  7/8  curl  hom 
or  larger.  A  Federal  registration  permit  is  required  for  the  Oct.  1— Apr.  30  season. 


July  15— Dec.  31. 


Aug.  1— Apr.  30. 

Aug.  10— Sept.  30.  The 
season  will  be  ckjsed 
when  10  sheep  have 
t>een  harvested  in  the 
DeLong  Mountains 

Oct.  1 — Apr.  1.  The  sea- 
son will  be  ctosed 
when  a  total  of  20 
sheep  have  been  har- 
vested in  the  DeLong 
Mountains  including 
those  harvested  dur- 
ing the  Aug  10  sea- 
son 

Aug.  10— Sept.  20. 

Aug.  10— Sept.  20. 

Aug.  10— Sept.  20.  Oct. 
1— Apr.  30. 
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Dated:  August  14.  1998. 
Thomas  H.  Boyd, 

Acting  Chair,  Federal  Subsistence  Board 

Dated:  August  17.  1998. 
John  C.  Capp, 

Acting  Regional  Forester.  L'SDA — Forest 

Service. 

[FR  Doc.  98-23117  Filed  8-27-98:  8:45  am! 
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DEPARTMENT  OF  EDUCATION 

[CFDA  Nos.:  84.038,  84.033,  and  84.007] 

Office  of  Postsecondary  Education; 
Federal  Perkins  Loan,  Federal  Work- 
Study,  and  Federal  Supplemental 
Educational  Opportunity  Grant 
Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  closing  date  for  the 
submission  of  the  Fiscal  Operations 
Report  for  1997-98  and  Application  to 
Participate  for  199^2000  (FISAP)  in  the 
Federal  Perkins  Loan,  Federal 
Supplemental  Educational  Opportunity 
Grant  (FSEOG),  and  Federal  Work-Study 
(FVVS)  Programs  (ED  FORM  646-1:  OMB 
No.  1840-0073). 

SUMMARY:  The  Secretary  gives  notice  to 
institutions  of  higher  education  of  the 
deadline  for  an  institution  to  apply  for 
fiscal  year  1999  funds — for  use  in  the 
1999-2000  award  year  (July  1,  1999 
through  June  30,  2000) — under  the 
Federal  Perkins  Loan,  FVVS,  and  FSEOG 
programs.  Under  these  programs,  the 
Secretary'  allocates  funds  to  institutions 
for  students  who  need  financial  aid  to 
meet  the  costs  of  postsecondary 
education.  An  institution  is  not  required 
to  establish  eligibility  prior  to  applying 
for  funds.  However,  the  Secretary'  will 
not  allocate  funds  under  the  Federal 
Perkins  Loan,  FVVS,  and  FSEOG 
programs  for  the  1999-2000  award  year 
to  any  currently  ineligible  institution 
unless  the  institution  files  its 
institutional  participation  application 
and  other  documents  required  for  an 
eligibility  and  certification 
determination  by  the  closing  date  that 
will  appear  in  a  separate  notice  in  the 
Federal  Register. 

The  Secretary  further  gives  notice  that 
an  institution  that  had  a  Federal  Perkins 
Loan  fund  or  expended  FVVS  or  FSEOG 
funds  during  the  1997-1998  award  year 
(July  1,  1997,  through  June  30.  1998)  is 
required  to  submit  a  Fiscal  Operations 
Report  to  the  Secretary  to  report  its 
program  expenditures  as  of  June  30, 
1998. 

Applicants  that  did  not  participate  in 
the  Federal  Perkins  Loan  Program,  FVVS 
Program,  or  FSEOG  Program  in  the 
1997-1998  award  year  will  be  required 
to  submit  data  for  the  application 
portion  of  the  FISAP  only. 

In  addition,  an  institution  must 
complete,  sign,  and  submit  one  original 
FISAP  signature  page  and  one  original 
combined  lobbying,  debarment,  and 
drug-free  workplace  certifications  form 
(ED  80-0013.  referred  to  as  the 
"compliance  certifications"  form)  for 
the  1999-2000  award  year. 


The  Federal  Perkins  Loan,  FVVS,  and 
FSEOG  programs  are  authorized  by 
parts  E  and  C,  and  part  A,  Subpart  3, 
respectively,  of  title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended. 
DATES:  Closing  Date  and  Methods  for 
Submitting  a  FISAP  and  Required 
Signed  Documents.  To  ensure 
consideration  for  1999-2000  funds,  an 
institution  must  submit  an  electronic 
FISAP,  the  FISAP  signature  page,  and 
the  "compliance  certifications"  form  by 
October  1.  1998. 

An  institution  must  submit  its  FISAP 
via  the  Department's  Title  IV  Wide  Area 
Network  (WAN)  to  the  Campus-Based 
Contractor.  The  Title  IV  WAN  enables 
an  institution  to  receive  and  transmit 
FISAP  information  electronically. 

The  FISAP  electronic  data 
transmission  must  be  completed  prior  to 
midnight.  Eastern  time,  on  October  1, 
1998.  (For  purposes  of  this  notice,  this 
deadline  means  that  an  institution  has 
all  of  October  1,  1998,  to  transmit 
electronically.)  In  addition,  one  original 
completed  FISAP  signature  page  and 
one  original  signed  "compliance 
certifications"  form  must  be  mailed  or 
delivered  by  hand  to  one  of  the 
addresses  indicated  below  by  the 
established  deadline  date  of  October  1, 
1998. 

ADDRESSES:  Signature  Page  and 
Compliance  Certifications  Form 
Delivered  by  Mail.  If  these  documents 
are  delivered  by  mail,  they  must  be 
addressed  to  Electronic  FISAP 
Administrator,  c/o  Universal 
Automation  Labs  (UAL),  Suite  500,  8300 
Colesville  Road,  Silver  Spring, 
Maryland  20910. 

An  institution  must  show  proof  of 
mailing  these  documents  by  October  1, 
1998.  Proof  of  mailing  consists  of  one  of 
the  following:  (1)  A  legible  mail  receipt 
with  the  date  of  mailing  stamped  by  the 
U.S.  Postal  Service,  (2)  a  legibly  dated 
U.S.  Postal  Service  postmark,  (3)  a  dated 
shipping  label,  invoice,  or  receipt  from 
a  commercial  carrier,  or  (4)  any  other 
proof  of  mailing  acceptable  to  the  U.S. 
Secretary  of  Education. 

If  these  documents  are  sent  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing:  (1)  A  private 
metered  postmark,  or  (2)  a  mail  receipt 
that  is  not  dated  by  the  U.S.  Postal 
Service.  An  institution  should  note  that 
the  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark. 
Before  relying  on  this  method,  an 
institution  should  check  with  its  local 
post  office.  An  institution  is  encouraged 
to  use  certified  or  at  least  first-class 
mail.  Signature  Page  and  Compliance 
Certifications  Form  Delivered  by  Hand. 


If  these  documents  are  delivered  by 
hand,  they  must  be  taken  to  Universal 
Automation  Labs  (UAL),  Suite  500,  8300 
Colesville  Road,  Silver  Spring, 
Maryland. 

Documents  that  are  hand-delivered 
will  be  accepted  between  9  a.m.  and  5 
p.m.  daily  (Eastern  time),  except 
Saturdays,  Sundays,  and  Federal 
holidays.  Documents  that  are  hand- 
delivered  will  not  be  accepted  after  5 
p.m.  on  October  1,  1998. 
SUPPLEMENTARY  INFORMATION:  FISAP 
materials  were  mailed  by  the 
Department  in  July  1998.  An  institution 
must  prepare  and  submit  its  FISAP  in 
accordance  with  the  information 
included  in  the  FISAP  program 
information  package. 

This  program  information  package  is 
intended  to  aid  applicants  in  applying 
for  assistance  under  these  programs. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirements  beyond  those  specifically 
imposed  under  the  statute  and 
regulations  governing  the  programs. 

Applicable  Regulations 

The  following  regulations  apply  to 
these  programs: 

(1)  Student  Assistance  General 
Provisions,  34  CFR  Part  668. 

(2)  General  Provisions  for  the  Federal 
Perkins  Loan  Program,  Federal  Work- 
Study  Program,  and  Federal 
Supplemental  Educational  Opportunity 
Grant  Program,  34  CFR  Part  673. 

(3)  Federal  Perkins  Loan  Program,  34 
CFR  Part  674. 

(4)  Federal  Work-Study  Programs.  34 
CFR  Part  675. 

(5)  Federal  Supplemental  Educational 
Opportunity  Grant  Program.  34  CFR  Part 
676. 

(6)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  Part  600. 

(7)  New  Restrictions  on  Lobbying,  34 
CFR  Part  82. 

(8)  Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
Part  85. 

(9)  Drug-Free  Schools  and  Campuses, 
34  CFR  Part  86. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Donelson,  Campus-Based 
Financial  Operations  Branch, 
Institutional  Financial  Management 
Division,  Accounting  and  Financial 
Management  Service,  Student  Financial 
Assistance  Programs,  U.S.  Department 
of  Education,  600  Independence 
Avenue,  S.W.,  (Room  4714,  ROB-3), 


Washington,  D.C.  20202-5458. 
Telephone  (202)  708-9751.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  be'tween  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
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Education  documents  published  in  the 
Federal  Register,  in  the  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ea.gov/nevvs.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  vou  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  at  (202) 
512-1530  or,  toll  free,  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 


Department.  Telephone:  (202)  219-l."ii 
or.  toll  free,  1-800-222-4922. 

The  documents  are  located  under 
Option  G — Files/Announcements, 
Bulletins  and  Press  Releases. 

Note:  The  official  version  of  th;s  >:of  i.mf:-j: 
is  the  document  published  m  the  Federal 
Register 


{Authority:  20  L'.S.C   1087aa 


ft  SFC 


L'.S.C  2751  et  seq  .  and  20  T  S  C   10701*  el 
seq] 

Dated:  .August  21.  1998. 

David  A.  Longanecker, 

Assistant  Secrptan  for  Postsecondan^ 
Education 
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165 42304 

34  CFR 

Proposed  Rules: 

303 43866 


36  CFR 

242 46148 

Proposed  Rules: 

242 43990 

1202 45433 

1254 42776 

1281 45203 

38  CFR 

21 45717 

3 45004 

39  CFR 

20 41427,44789 

775 45719 

777 45719 

778 45719 

Proposed  Rules: 

111 45440 

40  CFR 

9 44131 

52 43449,  43624,  43627. 

43881.  43884.  44132,  44397. 

44399.  44792,  45172.  45397. 
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63 42238,  44135,  45007 
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123 45114 
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159 41192 

180 41720,  41727,  42240, 

42246,  42248,  42249,  43080, 

43085,  43629.  44146.  45176. 

45404,  45406 

185 42249 

261 42110,  42190 

266 42110 

268 421 10,  42580 

271 42110,  42580,  44152, 

44795 

302 42110 

430 42238 

501 45114 

710 45950 

721 44562,  45954 

745 41430 

Proposed  Rules: 

Ch.  VII 45298 

Ch.  1 700 45298 

51 45032 

52 41220,  41221,  41756, 

42308,  42782,  42783,  42784, 
42786,  43127,  43654.  43897, 
44192,  44208,  44211,  44213, 
44417,  44820,  44822,  45032, 
45443,  45779 

55 41991 

60 45779 

62 41508,  42310,  45208 

63 41508,45036 

72 41357,45037 

73 41 357,  45037 

76 45032 

81 44214 

82 41652,42791 

96 45032 

141 44214 

247 45558 

261 41991,43361 

268 41536 

271 44218 

300 43898,  43900,  44218, 

45780 

41  CFR 

101 41420,43638 

Proposed  Rules: 

Ch.  300 45781 

Ch.  303 45781 

101^7 42310,42792 

42  CFR 

1008 43449 

Proposed  Rules: 

Ch.  IV 42796 
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416 43655 

488 43655 


44  CFR 

64 
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65 42249,  45729,  45732 

67 42254,45737 

Proposed  Rules: 

5 45982 

67 42311,45737 

45  CFR 

233 42270 

302 44795 

304 44795 

307 44401 ,  44795 

1602 41193 

Proposed  Rules: 

142 43242 

46  CFR 

8 44346 

72 44161 

Proposed  Rules: 

514 42801 

47  CFR 

Ch.  1 42275,  45956 

0 44161 

1  41433,  42734,  42735, 

45740.45910 

2 42276 

15 42276 

20 43033 

22 41201 

24 41201 

26 41201 

27 41201 

36 42753 

51 45134 

54 42753,  43088,  45958 

64 43033,45134 

68 45134 

69 42753,  43088 

73 41735,  42281.  43098, 

44170,  44583,  44584,  45011, 
45012,  45182.45183 

76 45740 

90 41201.  44585,  45746, 

45751 

97 41201.  42276 

Proposed  Rules: 

1 41538 

2 44597 

20 43026 

25 44597 

27 44822 

32 45208 

36 45038 

41 41757 

43 41538,  44220,  44224 

51 45140 

54 44599,45038 

63 41538 

64 43026,  44224,  45140, 

45208 

68 45140 

69 45038 

73 41765,  41766,  42802, 

43656,  44600,  44601,  45213 

74 42802 

76 42330 

97 44597 

48  CFR 

205 41972 

206 41972 

217 41972 

219 41972 

225 41972,  43887,  43889 


226 41972 

236 41972 

242 43449 

246 43890 

252 41972.  43887 

253 41972.  43889 

1511 41450 

1515 41450 

1552 41450 

1609 42584 

1801 44408 

1802 44408 

1803 44408 

1804 44408 

1805 43099.  44408 

1814 44408 

1815 44408 

1816 44408 

1817 44408 

1819 44409 

1822 43099 

1832 44408 

1834 44408 

1835 44408 

1836 44170 

1842 42756,  44408 

1 844 43099.  44408 

1852 44170.  44408 

1853 42756.  44408 

1871 44408 

1872 44408 

Proposed  Rules: 

15 45112 

31  43127,  43238.  43239 

37 45112 

48 43236 

52 43236 

1827 43362 

1852 43362 

49  CFR 

213 45959.46102 

555 44171 

564 42586 

571  41451,  42582,  42586, 

45959 

572 41466,  45959 

594 45183 

595 45755 

Proposed  Rules: 

171 44312,44601 

172 44312 

173 44312 

174 44312 

175 44312 

176 44312 

1 77 4431 2,  44601 

178 44312,  44601 

180 44312,  44601 

375 43128 

377 43128 

390 41766 

391 41766.  41769 

392 41766 

393 41766.  45791.  45792 

395 41766 

396 41766 

571 41222,  42348 

575 41538 

50  CFR 

17 42757,  43100.  44587 

20 46124 

100 46148 

227 42586 

285 43116.  44173 
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622 45186,  45760 

530 41205 

648 42587,  45763,  45939, 

45965 

654 44595 

660 42762,  43324,  44409, 

45764, 45966 

678 41736 

679 42281,  44595,  45793 

Proposed  Rules: 

14 45444 

17 41624.  43100,  43362, 

43363.  43901,  44417,  45445, 

45446 

20 41925,  43854,  45350 

21 44229 

100 43990 

216 45213 

229 42803 

600 41995.  45993 

622 43656 

630 44602 

648 43364,  44231.  45793, 

45993 

660 45217 

679 41782 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  28, 
1998 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Official/unofficial  weighing 

services;  published  8-27-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Atlantic  mackerel,  squid, 
and  butterfish;  published 
8-27-98 
Atlantic  sea  scallop; 
published  8-28-98 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
published  8-27-98 
DELAWARE  RIVER  BASIN 
COMMISSION 

Practice  and  procedure  rules: 
Administrative  manual — 
Comprehensive  plan, 
t>asin  and  water  quality 
regulations;  clarification 
and  removal  of  obsolete 
provisions;  correction; 
published  8-28-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Indiana;  published  6-29-98 
Pennsylvania;  published  6- 
29-98 
Toxic  substarx;es: 
Chemical  substances 
manufacturers  and 
importers;  production  and 
site  reportingrequirements 
and  1998  inventory 
reporting  period;  published 
8-28-98 
Polychlorinated  Biphenyls 
(PCBs)— 

Disposal;  published  6-29- 
98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 


Schools  and  libraries  and 
rural  health  care  universal 
support  mechanism; 
funding  year  change  from 
calendar  year  cycle  to 
fiscal  year  cycle,  etc. 
Correction;  published  8- 
28-98 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Foreign  banks,  U.S.  branches 
and  agencies;  extended 
examination  cycle;  published 
8-28-98 

FEDERAL  RESERVE 
SYSTEM 

Foreign  banks,  U.S.  branches 
and  agencies;  extended 
examination  cycle;  published 
8-28-98 

Truth  in  savings  (Regulation 
DD): 

Annual  percentage  yield 
calculation;  published  7- 
30-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  pKoducts: 
New  drug  applications — 
Neomycin  sulfate  soluble 
powder  and  oral 
solution;  published  8-28- 
98 

Progesterone  and 

estradiol  benzoate; 

published  8-28-98 
Pyrantel  pamoate 

suspension;  published 

8-28-98 
Medical  devices: 
Vitamin  D  test  system; 
reclassification  and 
codification;  published  7- 
29-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  bird  hunting: 
Seasons,  limits,  and 
shooting  hours; 
establishment,  etc.; 
published  8-28-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits,  Federal 

employees: 

Contributions  and 
witholdings;  weighted 
average  of  subscription 
charges;  published  8-28- 
98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  published  8-13-98 
Raytheon;  published  7-16-98 


Robinson  Helicopter  Co.; 
put)lished  8-13-98 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Foreign  t>anks,  U.S.  branches 
and  agencies;  extended 
examination  cycle;  published 
8-28-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Onions  grown  in — 
Idaho  and  Oregon; 
comments  due  by  8-31- 
98;  putdished  7-2-98 
Oranges,  grapefruit, 
tangerines,  and  tangetos 
grown  in — 

Florida;  comments  due  by 
8-31-98;  published  8-11- 
98 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 

Fire  ant,  imported; 
comments  due  by  8-31- 
98;  published  7-2-98 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs; 
Price  support  levels — 
Peanuts;  cleaning  and 
reinspection;  comments 
due  by  9-4-98; 
published  8-5-98 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Telecommunications  standards 
and  specifications: 
Matenals.  equipment,  and 
construction — 
Special  equipment 
sp>ecifications; 
comments  due  by  9-4- 
98;  published  7-6-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  arxj 
management: 
Atlantic  swordfish; 
comments  due  by  9-1-98, 
published  8-20-98 

Northeastern  United  States 
fisheries — 
Scallop;  comments  due  by 

8-31-98;  published  6-30- 

98 


West  Coast  States  and 
Westem  Pacific 
fisheries — 

Precious  corals: 
comments  due  by  9-4- 
98;  published  7-21-98 
Manne  mammals: 
Incidental  taking — 

Rocket  launches: 
comments  due  by  9-4- 
98;  published  7-21-98 

DEFENSE  DEPARTMENT 
Acquisition  regulations: 
S  mal  l/disadvantaged 
business;  comments  due 
by  8-31-98:  published  6- 
30-98 

Federal  Acquisition  Regulation 
(FAR): 

Electronic  funds  transfer; 

comments  due  by  9^-98, 

putilisfied  7-6-98 
Federal  procurement. 

affirmative  action  reforrrt; 

comments  due  by  8-3 1- 

98;  published  7-1-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs; 

Stratospheric  ozor>e 
protection — 

Montreal  Protocol,  US 
obligations;  production 
and  consumption 
controls;  comments  due 
by  9-3-98;  published  8- 
4-98 

Montreal  Protocol.  U  S. 
obligations:  production 
and  consumption 
controls,  comments  due 
by  9-3-98;  published  8- 
4-98 
Air  programs,  approval  and 
promulgation;  State  plans 
tor  designated  facilities  and 
pollutants: 

New  York;  comments  due 
by  9-3-98.  published  8-4- 
98 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States; 

California;  comments  due  b> 
8-31-98;  published  7-31- 
98 

Clean  Air  Act: 
Acid  ram  program — 
Permits  and  sulfur  dioxide 
allowance  system. 
revisions;  comments 
due  by  9-2-98; 
published  8-3-98 
Hazardous  waste; 

State  underground  storage 
tank  program  approvals — 
Virginia;  comments  due 

by  9-4-98;  published  7- 

30-98 
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Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  comrrxxlities: 
Pynproxyfen  (2-[1-methyl-2- 
(4- 

phenoxyphenoxy)ethoxyl- 
pyridine;  comments  due 
by  9-4-98;  published  7-6- 
98 
Sodium  chlorate;  comments 
due  by  8-31-98;  published 
7-1-98 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  8-31-98;  published 
7-30-98 
National  pnonties  list 
update;  comments  due 
by  8-31-98;  published 
7-30-98 
Toxic  substances: 
Lead-t»ased  paint  activities; 
grant  provision 
amendment;  comments 
due  by  9-3-98;  published 
8-4-98 
Lead-l3ased  paint; 
identification  of  dangerous 
levels  of  lead;  comments 
due  by  9-1-98;  published 
6-3-98 
EXPORT-IMPORT  BANK 
Freedom  of  Information  Act 
and  Phvacy  Act; 
implementation;  comments 
due  by  9-3-98;  published  8- 
4-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Telegraph  and  telephone 
franks;  1998  biennial 
regulatory  review; 
comments  due  by  8-31- 
98;  published  8-5-98 
Radio  stations;  table  of 
assignments; 

Alat)ama  et  al.;  comments 
due  by  8-31-98;  published 
7-20-98 
Guam;  comments  due  by  8- 
31-98;  published  7-20-98 
Kentucky;  comments  due  by 
8-3 1-98;  published  7-20- 
98 
Michigan;  comments  due  by 
8-31-98;  published  7-20- 
98 
Montana:  comments  due  by 
8-31-98;  published  7-20- 
98 
Nebraska;  comments  due  by 
8-31-98;  published  7-20- 
98 


Nevada;  comments  due  by 

8-31-98;  published  7-20- 

98 
Wyoming;  comments  due  by 

8-31-98;  published  7-20- 

98 

GENERAL  SERVICES 
ADMINISTRATION 

Acquisition  regulations: 

Small/disadvantaged 
business;  comments  due 
by  8-31-98;  published  6- 
30-98 
Federal  Acquisition  Regulation 

(FAR): 

Electronic  funds  transfer; 
comments  due  by  9-4-98; 
published  7-6-98 

Federal  procurement; 
affirmative  action  reform; 
comments  due  by  8-31- 
98;  published  7-1-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Children  and  Families 
Administration 

Head  Start  Program: 

Head  start  grantees  and 
current  or  prospective 
delegate  agencies;  appeal 
proc  edures;  comments 
due  by  8-31-98;  published 
6-30-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Administrative  practice  and 

procedure: 

Internal  review  of  agency 
decisions;  comments  due 
by  8-31-98;  published  6- 
15-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  resources  development: 
Organ  procurement  and 
transplantation  network; 
operation  and 
performance  goals; 
comments  due  by  8-31- 
98;  published  7-1-98 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Coal  and  metal  and  nonmetal 
mine  safety  and  health: 

Surface  haulage  equipment; 
safety  standards; 
comments  due  by  8-31- 
98;  published  7-30-98 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Safety  and  health  standards: 


Cotton  dust  standard; 
meeting;  comments  due 
by  8-31-98;  published  6- 
23-98 
Grain  handling  facilities 
standard;  comments  due 
by  8-31-98;  published  6- 
23-98 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
Small/disadvantaged 
business;  comnnents  due 
by  8-31-98;  published  6- 
30-98 
Federal  Acquisition  Regulation 
(FAR): 

Electronic  funds  transfer; 
comments  due  by  9-4-98; 
put>lished  7-6-98 
Federal  procurement; 
affirmative  action  reform; 
comments  due  by  8-31- 
98;  published  7-1-98 

PRESIDIO  TRUST 

Interim  management  of 
Presidio;  general  provisions, 
etc.;  comments  due  by  8- 
31-98;  published  6-30-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Florida;  comments  due  by 
8-31-98;  published  6-30- 
98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and  flight 
rules,  etc.: 

Albuquerque,  NM;  Kodak 
International  Balloon 
Fiesta;  comments  due  by 
8-31-98;  published  7-15- 
98 
Airworthiness  directives: 
de  Havilland;  comments  due 
by  8-31-98;  published  7- 
31-98 
Airbus;  comments  due  by  8- 

31-98;  published  7-31-98 
Bell  Helicopter  Textron.  Inc.; 
comments  due  by  9-4-98; 
published  7-6-98 
Boeing;  comments  due  by 

8-31-98;  published  7-2-98 
British  Aerospace; 
comments  due  by  8-31- 
98;  published  7-31-98 
Dornier;  comments  due  by 
8-31-98;  published  7-31- 
98 
First  Technology  Fire  & 
Safety  Ltd.;  comments 


due  by  8-31-98;  published 
7-1-98 

Israel  Aircraft  Industries, 
Ltd.;  comments  due  by  9- 
4-98;  published  8-5-98 

Pilatus  Aircraft  Ltd.; 
comments  due  by  9-4-98; 
published  7-31-98 

Class  E  airspace;  comments 
due  by  9-3-98;  published  7- 
24-98 

VOR  Federal  airways; 
comments  due  by  8-31-98; 
published  7-30-98 

TRANSPORTATION 
DEPARTMENT 

Maritime  Administration 

Vessel  finarxjing  assistarrce: 

Obligation  guarantees;  Title 
XI  program — 

Vessel  construction  and 
shipyard  modernization; 
closing  documentation 
and  application; 
comments  due  by  8-31- 
98;  published  7-30-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 

Air  bag  on-off  switch 
location  in  new 
vehicles;  comments  due 
by  9-3-98;  published  7- 
20-98 

Transmission  shift  lever 
sequence  requirements  for 
vehicles  without 
conventional  mechanical 
transmission  shift  levers; 
comments  due  by  9-2-98; 
published  6-4-98 

TREASURY  DEPARTMENT 

Customs  Service 

Vessels  in  foreign  and 
domestic  trades: 

Boarding  vessels,  etc.; 
comments  due  by  9-4-98; 
published  7-6-98 

TREASURY  DEPARTMENT 

Fiscal  Service 

Financial  management 
services: 

Federal  claims  collection; 
tax  refund  offset; 
comments  due  by  9-3-98; 
published  8-4-98 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5  CFR  Parts  2420,  2421.  2422,  2423, 
and  2470 

Regulations  Implementing  Coverage  of 
Federal  Sector  Labor  Relations  Laws 
to  the  Executive  Office  of  the  President 

AGENCY:  Federal  Labor  Relations 

Authority. 

action:  Final  rule. 


SUMMARY:  The  Chair  and  Members  of  the 
Federal  Labor  Relations  Authority,  the 
General  Counsel  of  the  Federal  Labor 
Relations  Authority,  and  the  Federal 
Service  Impasses  Panel  (FLRA)  amend 
portions  of  their  regulations  in  order  to 
carry  out  their  responsibilities  under  the 
Presidential  and  Executive  Office 
Accountability  Act.  The  FLRA  was 
directed  to  issue  regulations 
implementing  coverage  of  the  Federal 
Service  Labor-Management  Relations 
Statute  to  the  Executive  Office  of  the 
President  no  later  than  October  1, 1998. 
EFFECTIVE  DATE:  October  1,  1998. 
ADDRESSES:  Written  comments  received 
are  available  for  public  inspection 
during  normal  business  hours  at  the 
Office  of  Case  Control,  Federal  Labor 
Relations  Authority,  607  14th  Street, 
N.W.,  Washington,  D.C.  20424-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Constantino,  Director,  Office  of 
Case  Control,  at  the  address  listed  above 
or  by  telephone  #  (202)  482-6500. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Labor  Relations 
Authority  proposed  revisions  to  Parts 
2420  through  2423,  2470,  and  2472  of 
Its  regulations  in  order  to  comply  with 
its  obligations  under  the  Presidential 
and  Executive  Office  Accountability  Act 
(Pub.  L.  104-331)  (the  EOAA).  The 
proposed  rule  was  published  in  the 
Federal  Register  and  public  comment 


was  solicited  on  the  proposed  changes 
(63  FR  35882)  (July  1.  1998).  One 
commenter  requested  a  one-day 
extension  of  the  July  31,  1998  deadline 
for  filing  comments,  which  was  granted. 

Prior  to  proposing  the  rule,  the  FLRA 
published  a  Federal  Register  notice  (63 
FR  16141,  Apr.  2,  1998)  inviting  parties 
to  submit  written  recommendations  on 
what,  if  any,  modifications  to  the 
FLRA's  current  regulations  were 
necessary  to  satisfy  the  requirements  of 
the  EOAA.  No  comments  were  received 
specifically  in  response  to  the  notice. 
Additionally,  the  FLRA  informally 
invited  comment  directly  fi-om 
interested  persons.  In  response,  one 
comment  noted  that  during  the  FLRA's 
investigation,  prosecution,  and 
adjudication  of  cases  involving  the 
Executive  Office  of  the  President  (EOP), 
the  FLRA  may  receive  documents  that 
otherwise  would  not  be  subject  to 
public  disclosure  through  the  Freedom 
of  Information  Act  (FOL\).  In  the  Notice 
of  Proposed  Rulemaking,  the  FLRA 
specifically  requested  comments  on  this 
issue  of  information  disclosure  and  the 
interests  of  the  EOP.  No  comments  on 
this  issue  \*ere  received,  and  the  FLRA 
is  not  promulgating  any  rule  on  this 
issue  at  this  time. 

As  explained  in  the  Notice  of 
Proposed  Rulemaking,  the  EOAA, 
among  other  things,  applies  Chapter  71 
of  Title  5,  the  Federal  Service  Labor- 
Management  Relations  Statute  (the 
Statute),  to  the  EOP,  which  is  comprised 
of  thirteen  separate  offices.  In 
explaining  the  distinction  between  the 
Title  3  and  Title  5  employees  in  these 
thirteen  separate  offices,  the  FLRA 
listed  the  Official  Residence  of  the  Vice 
President  as  an  office  employing  Title  3 
employees.  One  commenter  noted, 
however,  that  currently  there  are  no 
Title  3  employees  working  at  the 
Official  Residence  of  the  Vice  President. 

Sectional  Analyses 

Sectional  analyses  of  the  amendments 
and  revisions  to  parts  2420,  2421,  2422, 
2423,  and  2470  are  as  follows: 

Part  2420 — Purpose  and  Scope 
Section  2420. 1 

Final  rule  as  promulgated  is  the  same 
as  proposed  rule. 


Part  2421— Meaning  of  Terms  as  Used 
in  This  Subchapter 

Section  2421.2 

Final  rule  as  promulgated  is  the  same 
as  proposed  rule. 

Section  2421.14 

One  commenter  suggested  that  the 
reference  to  the  Regional  Director  was 
unnecessan,'  in  this  definitional 
regulation.  This  change  was  adopted. 
Accordingly,  except  for  the  deletion  of 
the  reference  to  the  Regional  Director 
and  stylistic  editing  necessitated  bv  the 
deletion,  the  final  rule  as  promulgated 
is  the  same  as  proposed  rule. 

Part  2422 — Representation  Proceedings 

Section  2422.341b) 

Final  rule  as  promulgated  is  the  same 
as  proposed  rule. 

Part  2423— Unfair  Labor  Practice 
Proceedings 

Section  2423.41 

Recognizing  that  the  proposed 
regulation  implements  the  EOAA's 
requirement  that  covered  employees 
shall  not  have  a  right  to  reinstatement, 
one  commenter  stated  that  other  forms 
of  equitable  relief,  such  as  promotion, 
would  be  unconstitutional  with  respect 
to  certain  covered  employees  and 
should  also  be  addressed  in  this 
regulation.  In  considering  this  comment, 
the  FLRA  has  determined  that  questions 
concerning  the  constitutionality  of  a 
particular  remedy,  like  questions 
regarding  the  relationship  between  the 
Statute  and  other  laws  generally,  are 
better  raised  to  the  FLRA  on  a  case-by- 
case  basis.  Therefore,  the  final  rule  as 
promulgated  is  the  same  as  proposed 
rule. 

Part  2470— General 

Section  2470.1 

Final  rule  as  promulgated  is  the  same 
as  proposed  rule. 

Section  2470.2 

Final  rule  as  promulgated  is  the  same 
as  proposed  rule. 

Part  2472 — Impasses  Arising  Pursuant 
to  Agency  Determinations  Not  To 
Establish  or  To  Terminate  Flexible  or 
Compressed  Work  Schedules 

The  FLRA  proposed  to  amend  this 
section  in  order  to  clarify  that  the 
regulations  contained  in  this  part  do  not 
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apply  to  employing  offices,  employees, 
and  representatives  of  those  employees, 
who  are  subject  to  the  provisions  of  the 
EOAA.  However,  because  EOP  workers 
are  excluded  from  coverage  under  the 
Federal  Employees  Flexible  and 
Compressed  Work  Schedules  Act — the 
law  addressed  by  Part  2472 — it  is  not 
necessary  to  further  clarify  their 
exclusion  from  coverage  in  the 
regulations.  Thus,  the  regulation  is  not 
amended  as  proposed. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  603(b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b),  the  FLRA  has  determined  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
amendments  are  required  so  that  the 
FLRA  can  carry  out  its  responsibilities 
under  the  EOAA. 

Unfiinded  Mandates  Reform  Act  of 
1995 

This  final  rule  will  not  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  final  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  final  rule  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Paperwork  Reduction  Act  of  1995 

The  final  rule  contains  no  additional 
information  collection  or  record  keeping 
requirement  under  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  3501. 
et  seq. 

List  of  Subjects  in  5  CFR  Parts  2420, 
2421,  2422,  2423,  and  2470 

Administrative  practice  and 
procedure.  Government  employees. 
Labor-management  relations. 

For  the  reasons  stated  in  the 
preamble,  the  Federal  Labor  Relations 
Authority  amends  parts  2420.  2421, 


2422.  2423.  and  2470  of  chapter  XIV, 
title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  2420— PURPOSE  AND  SCOPE 

1.  The  authority  citation  for  part  2420 
is  revised  to  read  as  follows: 

Authority:  3  U.S.C.  431;  5  U.S.C.  7134. 

2.  The  introductory  paragraph  of 

§  2420.1  is  revised  to  read  as  follows: 

§  2420.1     Purpose  and  scope. 

The  regulations  contained  in  this 
subchapter  are  designed  to  implement 
the  provisions  of  chapter  71  of  title  5 
and,  where  applicable,  section  431  of 
title  3  of  the  United  States  Code.  They 
prescribe  the  procedures,  basic 
principles  or  criteria  under  which  the 
Federal  Labor  Relations  Authority  or  the 
General  Counsel  of  the  Federal  Labor 
Relations  Authority,  as  applicable,  will: 


PART  2421— MEANING  OF  TERMS  AS 
USED  IN  THIS  SUBCHAPTER 

1.  The  authority  citation  for  part  2421 
is  revised  to  read  as  follows: 

Authority:  3  U.S.C.  431;  5  U.S.C.  7134. 

2.  In  §  2421.2,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  2421 .2    Terms  defined  In  5  U.S.C.  71 03(a); 
General  Counsel;  Assistant  Secretary. 

(a)  The  terms  person,  employee, 
agency,  labor  organization,  dues. 
Authority.  Panel,  collective  bargaining 
agreement,  grievance,  supervisor, 
management  official,  collective 
bargaining,  confidential  employee, 
conditions  of  employment,  professional 
employee,  exclusive  representative, 
firefighter,  and  United  States,  as  used  in 
this  subchapter  shall  have  the  meanings 
set  forth  in  5  U.S.C.  7103(a).  The  terms 
covered  employee,  employee,  employing 
office,  and  agency,  when  used  in 
connection  with  the  Presidential  and 
Executive  Office  Accountability  Act,  3 
U.S.C.  401  et  seq.,  shall  have  the 
meaning  set  out  in  3  U.S.C.  401(b),  and 
431(b)  and  (d)(2).  Employees  who  are 
employed  in  the  eight  offices  listed  in 
3  U.S.C.  431(d)(2)  shall  be  excluded 
from  coverage  if  the  Authority 
determines  that  such  exclusion  is 
required  because  of  a  conflict  of  interest, 
an  appearance  of  a  conflict  of  interest, 
or  the  President's  or  Vice  President's 
constitutional  responsibilities,  in 
addition  to  the  exemptions  currently  set 
forth  in  5  U.S.C.  7103(a). 
***** 

3.  Section  2421.14  is  revised  to  read 
as  follows: 


§2421.14    Appropriate  unit 

Appropriate  unit  means  that  grouping 
of  employees  found  to  be  appropriate 
for  purposes  of  exclusive  recognition 
under  5  U.S.C.  7111,  and  for  purposes 
of  allotments  to  representatives  under  5 
U.S.C.  7115(c).  and  consistent  with  the 
provisions  of  5  U.S.C.  7112.  In 
determining  an  appropriate  unit  in  a 
proceeding  under  part  2422  of  this 
Chapter,  for  the  eight  offices  listed  in  3 
U.S.C.  431(d)(2),  employees  shall  be 
excluded  from  the  unit  if  it  is 
determined  that  such  exclusion  is 
required  because  of  a  conflict  of  interest 
or  appearance  of  a  conflict  of  interest  or 
because  of  the  President's  or  Vice 
President's  constitutional 
responsibilities,  in  addition  to  the 
standards  set  out  in  5  U.S.C.  7112. 

PART  2422— REPRESENTATION 
PROCEEDINGS 

1.  The  authority  citation  for  part  2422 
is  revised  to  read  as  follows: 

Authority:  3  U.S.C.  431;  5  U.S.C.  7134. 

2.  In  §  2422.34,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  2422.34    Rights  and  obligations  during 
ttie  pendency  of  representation 
proceedings. 

***** 

(b)  Unit  status  of  individual 
employees.  Notwithstanding  paragraph 
(a)  of  this  section  and  except  as 
otherwise  prohibited  by  law,  a  party 
may  take  action  based  on  its  position 
regarding  the  bargaining  unit  status  of 
individual  employees,  pursuant  to  3 
U.S.C.  431(d)(2),  5  U.S.C.  7103(a)(2), 
and  7112(b)  and  (c):  Provided,  however, 
that  its  actions  may  be  challenged, 
reviewed,  and  remedied  where 
appropriate. 

PART  2423— UNFAIR  LABOR 
PRACTICE  PROCEEDINGS 

1.  The  authority  citation  for  part  2423 
is  revised  to  read  as  follows: 

Authority:  3  U.S.C.  431;  5  U.S.C.  7134. 

2.  In  §  2423.41,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  2423.41    Action  by  the  Authority; 
compliance  with  Authority  decisions  and 
orders. 

***** 

(c)  Authority's  order.  Upon  finding  a 
violation,  the  Authority  shall,  in 
accordance  with  5  U.S.C.  7118(a)(7). 
issue  an  order  directing  the  violator,  as 
appropriate,  to  cease  and  desist  from 
any  unfair  labor  practice,  or  to  take  any 
other  action  to  effectuate  the  purposes 
of  the  Federal  Service  Labor- 
Management  Relations  Statute.  With 


Federal  Register/Vol.  63.  No.  168/Monday.  August  31.  1998/Rules  and  Regulations  46159 


regard  to  employees  covered  by  3  U.S.C. 
431,  upon  finding  a  violation,  the 
Authority's  order  may  not  include  an 
order  of  reinstatement,  in  accordance 
with  3  U.S.C.  431(a). 


PART  2470— GENERAL 

1.  The  authority  citation  for  part  2470 
is  revised  to  read  as  follows: 

Authority:  3  U.S.C.  431;  5  U.S.C.  7119, 
7134. 

2.  Section  2470.1  is  revised  to  read  as 
follows: 

§2470.1     Purpose. 

The  regulations  contained  in  this 
subchapter  are  intended  to  implement 
the  provisions  of  section  7119  of  title  5 
and,  where  applicable,  section  431  of 
title  3  of  the  United  States  Code.  They 
prescribe  procedures  and  methods 
which  the  Federal  Service  Impasses 
Panel  may  utilize  in  the  resolution  of 
negotiation  impasses  when  voluntary 
arrangements,  including  the  services  of 
the  Federal  Mediation  and  Conciliation 
Service  or  any  other  third-party 
meditation,  fail  to  resolve  the  disputes. 
It  is  the  policy  of  the  Panel  to  encourage 
labor  and  management  to  resolve 
disputes  on  terms  that  are  mutually 
agreeable  at  any  stage  of  the  Panel's 
procedures. 

3.  In  §  2470.2.  paragraph  (a)  is  revised 
to  read  as  follows: 

§2470.2    Definitions. 

(a)  The  terms  agency,  labor 
organization,  and  conditions  of 
employment  as  used  in  this  subchapter 
shall  have  the  meaning  set  forth  in  5 
U.S.C.  7103(a).  When  used  in 
connection  with  3  U.S.C.  431,  the  term 
agency  as  used  in  the  Panel's 
regulations  in  this  subchapter  means  an 
employing  office  as  defined  in  3  U.S.C. 
401(a)(4). 
*        *         *         *         • 

Dated:  August  26, 1998. 
Solly  Thomas, 

Executive  Director. 

[PR  Doc.  98-23336  Filed  8-28-98;  8:45  am) 

BILUNG  CODE  6727-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  544 
[No.  98-89] 
RIN  1550-AB17 

Charter  and  Bylaws;  One  Member,  One 
Vote 

agency:  Office  of  Thrift  Supervision, 
Treasury. 

action:  Final  rule. 


SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  amending  its 
regulations  on  federal  mutual  savings 
association  charters.  The  amendment 
expands  the  range  of  votes  a  federal 
mutual  savings  association  may  allow  a 
member  to  cast  on  issues  requiring 
action  by  the  members  of  the  association 
from  the  current  50  to  1000  votes  to  one 
to  1000  votes  per  member.  This 
amendment  adds  flexibility  to  the 
federal  mutual  charter,  and  allows  a 
federal  mutual  savings  association  to 
adopt  a  charter  providing  for  "one 
member,  one  vote." 
EFFECTIVE  DATE:  August  31.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  L.  Garmus.  Director.  Corporate 
Activities  Division  (202/906-5683); 
David  A.  Permut.  Counsel  (Banking  and 
Finance)  (202/906-7505)  or  Kevin  A. 
Corcoran,  Assistant  Chief  Counsel  for 
Business  Transactions  (202/906-6962), 
Business  Transactions  Division,  Chief 
Counsel's  Office,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Various  depository  institutions  have 
expressed  interest  in  converting  to  a 
federal  mutual  savings  association 
charter,'  but  requested  the  right  to  retain 
existing  voting  procedures  following  the 
conversion.  Several  credit  unions  with 
membership  voting  rights  of  one  vote 
per  member,  for  example,  have  asked  to 
retain  their  current  voting  provisions 
upon  their  conversions  to  federal 
charter.  On  April  14,  1998.  the  OTS 
issued  a  Notice  of  Proposed  Rulemaking 
("NPR")  that  would  provide  such 
flexibility  for  mutual  financial 
institutions,  including  credit  unions, 
that  wish  to  convert  to  the  federal 
mutual  charter.^ 


'  Section  2(5)  of  the  Home  Owners'  Loan  Act 
defines  federal  savings  associations  to  include 
federal  savings  associations  and  federal  savings 
banks.  Accordingly,  references  to  federal  savings 
associations  include  federal  savings  banks. 

563  FR  18149  (April  14.  1998). 


The  OTS  has  long  taken  the  position 
that  depositor*'  institutions  should  be 
free  to  operate  under  whatever  charter 
best  suits  their  business  needs, 
consistent  with  safety  and  soundness. 
Federal  savings  associations  may 
operate  under  a  stock  charter  or  mutual 
charter.  Within  each  charter,  the  OTS 
permits  variations.  For  example.  Federal 
mutual  savings  associations  have 
varying  voting  provisions  (e.g..  50  votes 
per  member,  400  votes  per  member  or 
1000  votes  per  member),  often  based 
upon  the  rules  in  effect  when  they 
obtained  their  charters.  The  NPR' 
proposed  to  permit  federal  mutual 
associations  to  expand  the  permissible 
range  of  votes  allowed  per  member  from 
one  to  1000,  rather  than  the  current 
range  of  50  to  1000. 

II.  Summary  of  Comments  and 
Description  of  Final  Rule 

The  public  comment  period  on  the 
NPR  closed  on  June  15,  1998.  Three 
commenters.  all  trade  associations, 
responded  to  the  proposal.  Two  were  in 
favor  of  the  proposal  and  one  opposed 
it.  The  favorable  comments  agreed  that 
the  proposal  would  add  flexibilitv  to  the 
federal  mutual  charter  and  would  put 
credit  unions  on  an  equal  footing  with 
state  chartered  mutuals  that  convert  to 
a  federal  charter.  One  commenter 
pointed  out  that  adoption  of  the 
amendment  would  remove  one  of  the 
perceived  barriers  to  the  conversion  of 
a  credit  union  to  a  federal  mutual 
association. 

The  trade  association  opposing  the 
amendment  argued  that  the  one 
member,  one  vote  provisions  are  unique 
characteristics  of  credit  unions,  which 
should  be  maintained.  In  addition,  the 
commenter  noted  that  the  proposed  rule 
would  jeopardize  the  one  member,  one 
vote  principle  because  a  converted 
institution  could  easily  amend  its 
charter,  without  OTS  approval 
following  the  conversion.  This  trade 
association  questioned  the  timing  of  the 
proposal  and  argued  that  the  rule 
should  be  delayed  until  Congress  had  an 
opportunity  to  respond  to  the  February 
25,  1998  Supreme  Court  ruling 
overturning  the  National  Credit  Union 
Administration's  ("NCUA")  actions 
permitting  multiple  common  bonds  for 
credit  unions.'  The  trade  association 
also  asserted  the  board  of  directors  and 
management  of  credit  unions  may  seek 
to  convert  to  federal  association  charter 
solely  for  their  own  personal 
enrichment.  As  a  result,  the  trade 
association  urged  the  OTS  to  require  a 
converting  credit  union  to  wait  a 


^National  Credit  Union  Adminisiration  v.  First 
National  Bank  &  Trust  Co.  1 18  S  Cl.  927  (1998). 
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minimum  of  seven  years  after 
conversion  to  federal  mutual  form 
before  it  may  convert  to  federal  stock 
form. 

The  OTS  is  aware  of  no  reason  why 
credit  unions  should  be  the  only  type  of 
depository  institution  to  permit  a  one 
vote  per  member  arrangement.  In 
response  to  the  comment  that  the  one 
member,  one  vote  principle  is 
jeopardized  by  the  ease  of  later 
amending  the  federal  charter,  the  OTS 
believes  that  members  of  a  federal 
mutual  association  should  continue  to 
have  the  right  to  change  the  number  of 
votes  per  member  if  they  wish. 

Further,  the  OTS  is  aware  of  no 
reason  to  delay  its  regulation. 
Legislation  has  been  enacted  in 
response  to  the  Supreme  Court  ruling.* 
In  addition,  the  OTS  has  seen  no  mass 
influx  of  credit  unions  seeking  to 
become  federal  thrifts.  Only  seven  credit 
unions  have  applied  to  convert  to  a 
federal  mutual  charter  in  the  last 
eighteen  months.  (During  the  same 
period  of  time,  ten  commercial  banks 
applied  to  convert  to  federal  savings 
associations.) 

Finally,  the  OTS  believes  that 
restricting  converting  credit  unions  from 
converting  to  stock  for  a  number  of 
years  is  beyond  the  scope  of  the 
proposal  and  would  be  more 
appropriately  raised  in  response  to 
planned  revisions  to  the  Fart  563b 
mutual  10  stock  conversion  regulations. 

The  OTS  is  adopting  the  amendment 
as  proposed.  The  amendment  will 
permit  mutual  depository  institutions 
that  are  converting  to  federal  savings 
associations  to  retain  the  one  vote  per 
member  provision  in  their  current 
charters,  and  will  permit  other 
converting  institutions,  as  well  as 
existing  federal  mutual  savings 
associations,  to  adopt  a  one  vote  per 
member  provision. 

The  Final  Rule  will  amend  12  CFR 
544.2(b)(4)  to  permit  federally  chartered 
mutual  savings  associations  to  set  the 
number  of  votes  per  member  within  the 
range  of  1  to  1,000.  rather  than  the 
current  range  of  50  to  1,000.  New 
federal  mutual  savings  associations  may 
include  this  provision  in  their  initial 
federal  thrift  charter.  Existing  federal 
mutual  associations  may  amend  their 
charters  under  the  prescribed  regulatory 
procedures.'  Specifically,  an  institution 
must:  (i)  Obtain  a  board  of  directors' 
resolution  adopting  the  amendment,  (ii) 


■•On  August  7,  1998  the  President  signed  Pub.  L. 
105-219  which  mitigated  the  impact  of  the 
Supreme  Court  decision  by  allowing  occupation- 
based  credit  unions  to  accept  members  from 
unrelated  companies  with  fewer  than  3000 
employees. 

M2  CFR  544.2(b)  (1998). 


obtain  a  favorable  vote  by  the  members, 
and  (iii)  notify  the  OTS  of  the  adoption 
at  least  30  days  prior  to  the  effective 
date  of  the  proposed  amendment. 
Unless  the  OTS  notifies  the  institution 
of  its  objection  to  the  proposed 
amendment  within  that  30  days,  the 
amendment  is  automatically  approved. 

III.  Executive  Order  12866 

The  Director  of  the  OTS  has 
determined  that  this  final  rule  does  not 
constitute  a  "significant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866. 

rV.  Regulatory  Flexibility  Act  Analysis 

Under  Section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OTS 
certifies  that  this  proposal  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  utilizing  the  regulation 
may  be  able  to  retain  their  existing 
membership  rights,  which  will  simplify 
the  process  of  converting  to  a  federal 
charter  and  reduce  regulatory  burden. 

V.  Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  Pub.  L. 
104-4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditures  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  or  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required.  Section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
The  OTS  has  determined  that  the 
proposed  rule  will  not  result  in 
expenditures  by  state,  local,  or  tribal 
governments  or  by  the  private  sector  of 
$100  million  or  more.  Accordingly,  this 
rulemaking  is  not  subject  to  Section  202 
of  the  Unfunded  Mandates  Act. 

VI.  Effective  Date 

The  OTS  has  determined  that  there  is 
good  cause  to  dispense  with  a  30-day 
delayed  effective  date  under  5  U.S.C. 
553(d)(3).  The  amendment  permits 
federal  mutual  savings  associations  and 
depository  institutions  converting  their 
charters  to  federal  mutual  savings 
association  charter  to  add  flexibility  to 
existing  voting  arrangements  or  retain 
current  voting  rights.  The  OTS  believes 
the  change  does  not  have  an  adverse 
impact  on  savings  associations  because 
it  reduces  regulatory  burden.  Moreover, 
the  substantive  change  to  the 
regulations  has  already  been  made 


available  to  requesting  converting 
depository  institutions  on  a  case-by-case 
basis.  OTS-regulated  institutions  will 
not  require  additional  time  to  adjust 
their  policies  or  practices  to  comply 
with  the  rule. 

The  OTS  has  also  determined,  for  the 
reasons  stated  in  the  preceding 
paragraph,  that  good  cause  exists  to 
adopt  an  effective  date  that  is  before 
date  that  would  otherwise  be  required 
by  section  302  of  CDRIA  [i.e.,  the  first 
day  of  the  calendar  quarter  after  the  date 
of  publication). 

List  of  Subjects  in  12  CFR  Part  544 

Bylaws,  Charters,  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

Accordingly,  the  Office  of  Thrift 
Supervision  proposes  to  amend  chapter 
V,  title  12.  Code  of  Federal  Regulations, 
as  set  forth  below. 

PART  544— CHARTER  AND  BYLAWS 

1.  The  authority  citation  for  part  544 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462,  1462a.  1463. 
1464,  14678.2901  et  seq. 

2.  Section  544.2  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)(4)  to  read  as  follows: 

§  544.2    Charter  amendments. 

*         *         »         •         * 

(b)*   *  ' 

(4)  •   *  *  (Fill  in  a  number  from  1  to 
1000.) 

***** 

Dated:  August  25,  1998. 

By  the  Office  of  Thrift  Supervision. 
Ellen  Seidman, 
Director. 

[FR  Doc.  98-23281  Filed  8-28-98;  8:45  am] 
BILUNG  CODE  6720-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-SW-23-AD;  Amendment 
39-10725;  AD  98-10-09] 

RIN2120-AA64 

Ainworthiness  Directives;  Eurocopter 
France  Model  SA.315B,  SA.316B, 
SA.316C,  SA.319B.  and  SE.3160 
Helicopters 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
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adopting  Airworthiness  Directive  (AD) 
98-10-09  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Eurocopter  France  Model  SA.315B, 
SA.316B.  SA.316C,  SA.319B.  and 
SE.3160  helicopters  by  individual 
letters.  This  AD  requires  an  initial  and 
recurring  inspections  of  the  blade  spar 
for  cracks.  This  amendment  is  prompted 
by  an  accident  in  which  a  Model 
SA.315B  helicopter  lost  a  main  rotor 
blade.  The  cause  of  the  blade  failure  was 
fatigue  cracking.  This  condition,  if  not 
corrected,  could  result  in  separation  of 
a  blade  and  subsequent  loss  of  control 
of  the  helicopter. 

DATES:  Effective  September  15,  1998,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  98-10-09, 
issued  on  May  6,  1998,  which  contained 
the  requirements  of  this  amendment. 
The  incorporation  bj^  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
15,  1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  30,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  98-SW-23- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 

The  applicable  service  information 
may  be  obtained  from  American 
Eurocopter  Corporation,  2701  Fonmi 
Drive,  Grand  Prairie,  Texas  75053-4005, 
telephone  (972)  641-3460,  fax  (972) 
641-3527.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Shep  Blackman,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137.  telephone 
(817)  222-5296,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  On 
February  12,  1998,  the  FAA  issued 
priority  letter  AD  98-04-40  (FAA 
Docket  98-SW-09-AD),  applicable  to 
Eurocopter  France  Model  SA.315B, 
SA.316B,  SA.316C.  SA.319B.  and 
SE.3160  helicopters.  That  AD  was 
published  in  the  Federal  Register  on 
April  17,  1998  (63  FR  19183).  That  AD 
requires,  for  blades  with  400  or  more 
hours  time-in-service  (TIS),  within  25 
hours  TIS,  inspecting  each  blade  spar 
for  cracks  using  a  dye-penetrant 


method,  and  visually  inspecting  each 
blade  cuff  for  cracks  using  a  10-power 
or  higher  magnifying  glass.  If  a  crack  is 
discovered  in  either  a  blade  spar  or  cuff, 
removal  and  replacement  of  the  blade 
with  an  airworthy  blade  is  required 
prior  to  further  flight.  That  action  was 
prompted  by  an  accident  in  which  a 
Model  SA.315B  helicopter  lost  a  main 
rotor  blade  (blade)  just  prior  to  take-off. 
Although  the  main  gearbox  and  the 
remainder  of  the  main  rotor  assembly 
separated  from  the  helicopter  and 
passed  through  the  cockpit,  there  were 
no  fatalities.  The  cause  of  the  blade 
failure  was  determined  to  be  fatigue 
cracks  that  originated  from  the  outboard 
blade-to-cuff  attachment  bolt  hole  and 
progressed  through  the  blade  spar  and 
cuff.  That  condition,  if  not  corrected, 
could  result  in  separation  of  a  blade  and 
subsequent  loss  of  control  of  the 
helicopter.  Priority  Letter  AD  98-10-09 
issued  May  6,  1998,  superseded  AD  98- 
04-40.  AD  98-10-09  requires  the  same 
one-time  inspections  as  required  by  AD 
98-04—40,  but  also  requires,  at  intervals 
not  to  exceed  25  hours  TIS,  a  recurring 
visual  inspection  of  the  blade  spar  at  the 
outboard  blade-to-cuff  attachment  bolt 
hole  for  cracks  using  a  10-power  or 
higher  magniiying  glass. 

The  FAA  has  reviewed  Eurocopter 
France  Service  Telex  No.  00055/0034/ 
98,  dated  February  3, 1998  (Eurocopter 
Service  Telex:  316/319  No.  01.64  and 
315  No.  01.29),  which  describes 
procedures  for  inspecting  each  blade 
spar  for  cracks  using  a  dye-penetrant 
method,  and  visually  inspecting  each 
blade  cuff  for  cracks  using  a  10-power 
or  higher  magnifying  glass;  and 
Eurocopter  France  Service  Telex  No. 
00060/00099/98,  dated  April  9,  1998 
(Eurocopter  Service  Telex:  316/319  No. 
01.65  and  315  No.  01.30),  which 
describes  procedures  for  repetitively 
inspecting  each  blade  spar  for  cracks 
using  a  10-power  or  higher  magnifying 
glass.  Additionally,  the  Direction 
Generale  De  L'Aviation  Civile,  which  is 
the  airworthiness  authority  for  France, 
has  issued  AD  98-088-05 5(A)  and  98- 
089-038(A),  both  dated  Februar>'  25, 
1998;  and  AD  98-170-056(A)Rl  and 
98-171-039(A)Rl,  both  dated  May  6, 
1998,  to  mandate  these  actions. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
Eurocopter  France  Model  SA.315B, 
SA.316B,  SA.316C.  SA.319B,  and 
SE.3160  helicopters  of  the  same  type 
design,  the  FAA  issued  priority  letter 
AD  98-10-09  to  prevent  separation  of  a 
blade  and  subsequent  loss  of  control  of 
the  helicopter.  This  AD  requires,  for 
blades  with  400  or  more  hours  time-in- 
service  (TIS),  within  25  hours  TIS, 
inspecting  each  blade  spar  for  cracks 


using  a  dye-penetrant  method,  and 
visually  inspecting  each  blade  cuff  for 
cracks  using  a  10-power  or  higher 
magnif>'ing  glass;  and  thereafter, 
visually  inspecting  each  blade  spar  with 
a  10-power  or  higher  magnifying  glass  at 
inter\'als  not  to  exceed  25  hours  TIS.  If 
a  crack  is  discovered  in  either  a  blade 
spar  or  cuff,  removal  and  replacement  of 
the  blade  with  an  airworthy  blade  is 
required  prior  to  further  flight.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  service  telexes 
described  previously. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  pubHc 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  May  6,  1998  to  all 
knovkTi  U.S.  owners  and  operators  of 
Eurocopter  France  Model  SA.315B. 
SA.316B.  SA.316C.  SA.319B.  and 
SE.3160  helicopters.  These  conditions 
still  exist,  and  the  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  section  39.13  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13)  to  make  it  effective  to  all  persons. 
The  FAA  has  made  two  non-substantive 
changes  to  the  Priority  Letter  AD  which 
will  neither  increase  the  economic 
burden  on  an  operator  nor  increase  the 
scope  of  the  AD.  The  400  or  more  hours 
T7S  threshold  provision  has  been  moved 
from  the  compliance  paragraph  to  the 
applicability  paragraph.  Additionally. 
Figure  1  has  been  enhanced  to  provide 
a  clearer  picture  of  the  affected  blade 
area. 

Previous  completion  of  the 
inspections  required  by  AD  98-04—40 
constitutes  compliance  with  the  initial 
blade  inspections  required  by  this  AD. 
The  recurring  visual  inspections 
specified  in  this  AD  shall  begin  on  or 
before  25  hours  TIS  after  the  initial 
inspections  required  by  either  this  AD 
or  AD  98-04-40,  whichever  occurred 
first.  If  more  than  25  hours  TIS  has 
elapsed  since  the  inspections  required 
by  AD  98-04-40,  then  the  recurring 
visual  inspection  specified  in  this  AD 
must  be  accomplished  prior  to  further 
night. 

The  FAA  estimates  that  106 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  4  work  hours  p>er 
helicopter  to  inspect  a  blade  and  4  work 
hours  to  replace  a  main  rotor  blade,  if 
necessary,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $49,700 
per  blade.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $5,319,080 
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for  the  first  year,  assuming  one  blade 
replacement  per  helicopter  and  $25,440 
each  subsequent  year,  assuming  five 
inspections  per  year  and  no  blade 
replacements. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Conmients  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-23-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 


that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-10479  (63  FR 
19183,  April  17,  1998)  and  by  adding  a 
new  airworthiness  directive 
Amendment  39-10725  to  read  as 
follows: 

AD  98-10-09    Eurocopter  France: 

Amendment  3&-10725.  Docket  No.  98- 
SW-23-AD.  Supersedes  AD  98-04-^0, 
Amendment  39-10479,  Docket  98-SW- 
09- AD. 

Applicability:  Model  SA.315B,  SA.316B, 
SA.316C.  SA.319B,  and  SE.3160  helicopters, 
with  main  rotor  blades,  part  numbers 
3160S11-10000  all  dash  numbers,  3160S11- 
30000  all  dash  numbers,  3160S1 1-35000  all 
dash  numbers,  3160S11-40000  all  dash 
numbers,  3160S11-45000  all  dash  numbers, 
3160S1 1-50000  all  dash  numbers,  or 
3160S11-55000  all  dash  numbers,  with  400 
or  more  hours  time-in-service  (TIS),  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 


helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (f)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  a  blade  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Within  25  hours  TIS,  inspect  each  blade 
spar  for  cracks  using  a  dye-penetrant  method 
in  accordance  with  paragraphs  CC.1  through 
CC.4  of  the  Operational  Procedures  in 
Eurocopter  France  Service  Telex  No.  00055/ 
0034/98,  dated  Fabruary  3, 1998  (Eurocopter 
Service  Telex:  316/319  No.  01.64  and  315  No. 
01.29). 

(b)  Within  25  hours  TIS,  visually  inspect 
the  upper  and  lower  surfaces  of  each  blade 
cuff  for  cracks,  especially  around  the 
attachment  bolts,  using  a  lO-power  or  higher 
magnifying  glass. 

(c)  Within  25  hours  TIS  from  the  last 
required  inspection  of  each  blade  spar  for 
cracks  in  the  area  indicated  in  Figure  1,  and 
thereafter  at  intervals  not  to  exceed  25  hours 
TIS: 

(1)  Without  removing  the  blade  from  the 
helicopter,  clean  each  blade  root  area  using 
"Teepol"  or  an  equivalent  product. 

(2)  Support  the  blade  tip  to  eliminate  blade 
droop  while  inspecting  the  lower  blade 
surfece. 

(3)  Visually  inspect  each  blade  spar  with 
a  10-power  or  higher  magnifying  glass  along 
the  hatched  area  indicated  in  Figure  1, 
beginning  on  the  blade  lower  surface,  then  on 
the  flat  section  of  the  trailing  edge  (B),  on  the 
blade  upper  surfece,  and  then  on  the  flat 
section  of  the  leading  edge  (A). 

(4)  Before  returning  the  blades  to  service, 
confirm  that  there  is  a  sealing  bead  (1) 
around  the  edge  of  the  blade  cuff. 

Note  2:  Eurocopter  France  Service  Telex 
No.  00060/00099/98,  dated  April  9,  1998 
(Eurocopter  Service  Telex:  316/319  No.  01.65 
and  315  No.  01.30)  pertains  to  the  subject  of 
this  AD. 

(d)  If  more  than  25  hours  TIS  have  elapsed 
since  the  last  required  inspection  of  each 
blade  spar  for  cracks  in  the  area  indicated  in 
Figure  1,  before  further  flight,  conduct  the 
inspections  required  by  paragraph  (c)  of  this 
AD. 

(e)  If  a  crack  is  found  in  a  blade  spar  or 
cuff,  remove  the  blade  and  replace  it  with  an 
airworthy  blade  prior  to  further  flight. 
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(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Rotorcraft 
Standards  Staff.  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Rotorcraft  Standards  Staff. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Standards  Staff. 

(g)  Special  flight  permits  will  not  be 
issued. 

(h)  The  inspection  shall  be  done  in 
accordance  with  paragraphs  CC.l  through 
CC.4  of  the  Operational  Procedures  in 
Eurocopter  France  Service  Telex  No.  00055/ 
0034/98,  dated  February  3, 1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
American  Eurocopter  Corporation,  2701 
Forum  Drive.  Grand  Prairie.  Texas  75053- 
4005,  telephone  (972)  641-3460,  fax  (972) 
641-3527.  Copies  may  be  inspected  at  the 
FAA.  Office  of  the  Regional  Counsel, 
Southwest  Region.  2601  Meacham  Blvd., 
Room  663,  Fort  Worth.  Texas;  or  at  the  Office 
of  the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  IXI. 

(i)  This  amendment  becomes  effective  on 
September  15. 1998.  to  all  persons  except 
those  persons  to  whom  it  was  made 
inamediately  effective  by  Priority  Letter  AD 
98-10-09,  issued  May  6.  1998.  which 
contained  the  requirements  of  this 
amendment. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France)  AD  98-O88-055(A)  and  98-089- 
038(A).  both  dated  February  25. 1998;  and 
Direction  Generale  De  L'Aviation  Civile 
(France)  AD  98-17O-056(A)Rl  and  98-171- 
039(A)R1.  both  dated  May  6. 1998. 

Issued  in  Fort  Worth,  Texas,  on  August  21, 
1998. 

Larry  M.  KeUy, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  98-23095  Filed  8-28-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-18-AD;  Amendment 
39-10726;  AD  98-18-10] 

RIN212&-AA64 

Airworthiness  Directives;  General 
Electric  Company  CF6-6  Series 
Turtx)fan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  General  Electric  Company 
(GE)  CF6-6  series  turbofan  engines,  that 
requires  removal  from  service  of 
affected  low  pressure  turbine  (LPT) 
stage  4  disks  prior  to  reaching  new, 
reduced  cyclic  life  limits,  and 
replacement  with  serviceable  parts.  This 
amendment  is  prompted  by  reports  of 
LPT  stage  4  disk  cracking  in  the  blade 
dovetail  slot  bottom  area.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  LPT  stage  4  disk  cracking, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
aircraft. 

DATES:  Effective  September  30, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Curtis,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7192, 
fax (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  General  Electric 
Company  (GE)  CF6-6  series  turbofan 
engines  was  published  in  the  Federal 
Register  on  May  15, 1998  (63  FR  27001). 
That  action  proposed  to  require  removal 
from  service  of  affected  low  pressure 
turbine  (LPT)  stage  4  disks  prior  to 
reaching  new,  reduced  cyclic  life  limits, 
and  replacement  with  serviceable  parts. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  they  have 
already  incorporated  the  GE  service 
bulletin  and  gives  a  cost  estimate 
compatible  with  the  FAA's  estimate. 

One  commenter  states  that  it  does  not 
operate  any  affected  engines. 

One  commenter  states  that  the  AD 
should  establish  a  "cycles  since"  date 
that  is  at  least  7  days  after  the  effective 
date  of  the  AD  in  order  to  give  operators 
time  to  prepare  their  time  tracking 
systems.  The  commenter  requests  this 
change  on  the  basis  that  without  prior 
knowledge  of  the  effective  date  of  the 
AD,  it  would  be  necessary  to  manually 
backtrack  records  to  determine  disks 
times  for  a  date  already  passed.  The 
FAA  disagrees.  For  non-emergency  ADs 
such  as  this,  the  effective  date  of  the  AD 
must  be  at  least  30  days  after  the 
publication  date  to  allow  affected 
operators  time  to  prepare.  That  30-day 
period  should  provide  ample  time  for 
operators  to  make  whatever  adjustments 
are  necessary  in  tracking  systems  that 


should  already  keep  track  of  the  life 
limited  parts  that  operator  uses  in 
service. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  257  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  242 
engines  installed  on  aircraft  of  U.S. 
registry  will  be  affected  by  this  AD,  and 
that  required  parts,  on  a  prorated  basis, 
will  cost  approximately  $22,432  per 
engine.  Based  on  these  figiu^s,  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $5,428,544. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


98-1&-10     General  Electric  Company: 

Amendment  39-10726.  Docket  98-ANE- 
18-AD. 

Applicability:  General  Electric  Company 
(GEJ  CF6-6  series  turbofan  engines,  installed 
on  but  not  limited  to  McDonnell  Douglas 
DC-10-10  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  low  pressure  turbine  (LPT) 
stage  4  disk  cracking,  which  could  result  in 
an  uncontained  engine  failure  and  damage  to 
the  aircraft,  accomplish  the  following: 

(a)  Remove  ftom  service  LPT  stage  4  disks, 
part  numbers  (P/Ns)  9010M40P01, 
9010M40P02,  9010M40P07,  9010M40P09. 
and  9010M40P12,  and  replace  with 
serviceable  parts,  in  accordance  with  the 
following  schedule: 

(1)  For  disks  with  12,300  or  more  cycles 
since  new  (CSN)  but  less  than  24.000  CSN  on 
the  effective  date  of  this  AD,  remove  from 
service  affected  disks  at  the  earliest  of  the 
following: 

(i)  The  next  piece-part  exposure  after  the 
effective  date  of  this  AD;  or 

(ii)  The  next  engine  shop  visit  after 
accumulating  16,500  CSN;  or 

(iii)  Within  4,200  cycles  in  service  (CIS) 
after  the  effective  date  of  this  AD;  or 

(iv)  Prior  to  exceeding  24,000  CSN. 

(2)  For  disks  with  5,000  or  more  CSN,  but 
less  than  12,300  CSN,  on  the  effective  date 
of  this  AD,  remove  from  service  affected 
disks  at  the  earlier  of  the  following: 

(i)  Prior  to  exceeding  16,500  CSN;  or 
(ii)  Within  7.300  CIS  after  the  effective  date 
of  this  AD. 

(3)  For  disks  with  less  than  5,000  CSN  on 
the  effective  date  of  this  AD,  remove  from 
service  affected  disks  prior  to  exceeding 
12.300  CSN. 

(b)  This  AD  establishes  a  new  cyclic 
retirement  life  limit  for  LPT  stage  4  disks  of 
12,300  CSN.  Thereafter,  except  as  provided 
in  paragraph  (d)  of  this  AD,  no  alternative 
cyclic  retirement  life  limits  may  be  approved 
for  LPT  stage  4  disks. 

(c)  For  the  purpose  of  this  AD.  the 
following  definitions  apply: 

(1)  An  engine  shop  visit  is  defined  as 
separation  of  a  major,  static  flange. 


(2)  Piece-part  exposure  is  when  the 
affected  part  is  completely  disassembled  in 
accordance  with  the  disassembly  instructions 
in  the  engine  manual  or  section  of  the 
Instructions  for  Continued  Airworthiness. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  This  amendment  becomes  effective  on 
September  30, 1998. 

Issued  in  Burlington,  Massachusetts,  on 
August  25,  1998. 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc.  98-23362  Filed  8-28-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AWP-19] 

Revocation  of  Class  D  Airspace;  Tustin 
MCAS,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Direct  final  rule;  request  for 
comments. 

summary:  This  action  will  revoke  the 
Class  D  airspace  at  Tustin  Marine  Corps 
Air  Station  (MCAS),  CA.  In  order  to 
meet  federal  mandates  with  regeird  to 
Base  Realignment  and  Closure  (BRAC). 
the  U.S.  Marine  Corps  will  cease  air 
operations  at  Tustin  MCAS  on 
November  30,  1998,  thereby  elimination 
the  criteria  for  Class  D  airspace. 
EFFECTIVE  DATES:  0901  UTC  December  3. 
1998.  Comment  date:  Comments  for 
inclusion  in  the  Rules  Docket  must  be 
received  on  or  before  September  30, 
1998. 

ADDRESSES:  Send  comments  on  the 
direct  final  rule  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Airspace  Branch,  AWP-520, 
Docket  No.  98-AWP-19,  Air  Traffic 
Division,  P.O.  Box  92007,  VVorldway 


Postal  Center,  Los  Angeles,  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western-Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007,  15000  Aviation  Boulevard, 
Lawndale,  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Trindle,  Air  Traffic  Division, 
Airspace  Specialist,  AWP-520.10, 
Western-Pacific  Region,  Federal 
Aviation  Administration,  15000 
Aviation  Boulevard,  LawTidale, 
Cahfomia  90261,  telephone  (310)  725- 
6613. 
SUPPLEMENTARY  INFORMATION:  The 

intended  effect  of  this  action  is  to 
remove  the  Class  D  airspace  area 
associated  vdth  Tustin  MCAS.  Class  D 
airspace  areas  are  published  in 
Paragraph  5000  of  FAA  Order  7400.9D 
dated  September  10, 1997,  and  effective 
September  16,  1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  would  be 
subsequently  removed  fix)m  this  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  This 
action  removes  previously  designated 
controlled  airspace  associated  with 
Tustin  MCAS.  The  mlended  effect  of 
this  action  is  to  remove  controlled 
airspace  where  no  longer  required. 
Unless  a  written  adverse  or  negative 
comment  or  a  written  notice  of  intend 
to  submit  an  adverse  or  negative 
comment  is  received  within  the 
comment  period,  the  regulation  will 
become  effective  on  the  date  specified 
above.  After  the  close  of  the  comment 
period,  the  FAA  will  publish  a 
document  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  received,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
pubhshed  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  bv  a 
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notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  person  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  date,  viewrs,  or  arguments, 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  fded  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-AWP-19."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current. 
Therefore,  this  regulation — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air) 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS. 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  500    Qass  D  Airspace 

•         •         •         *         • 

AWP  CA  D  Tustin  MCAS,  CA  (Removed] 

***** 

Issued  in  Los  Angeles,  California,  on 
August  17. 1998. 
Dawna  Vicars. 

Assistant  Manager.  Air  Traffic  Division. 
Western-Pacific  Region. 
[FR  Doc.  98-23368  Filed  8-28-98;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-AWP-20] 

Revision  of  Class  E  Airspace,  San 
Diego,  North  Island  NAS,  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 


SUMMARY:  This  action  will  amend  the 
effective  hours  of  the  Class  E  airspace 
extension  for  San  Diego,  North  Island 
Naval  Air  Station,  (NZY)  Halsey  Field, 
CA.  In  April  of  1998  the  U.S.  Navy 
reduced  the  hours  of  operation  of  the 
Airport  Traffic  Control  Tower  (ATCT)  at 
NZY.  A  separate  airspace  docket  has 
been  published  in  the  Federal  Register 
amending  the  effective  hours  of  the  NZY 
Class  D  airspace  surface  area.  The  Class 
E  airspace  extension  operates  in 
conjunction  with  the  Class  D  airspace 
surface  area.  The  reduction  of  the  ATCT 
hours  of  operation  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  modify  the  effective  hours 
of  the  NZY  Class  E  airspace  extension 
in  the  legal  description  of  the  controlled 
airspace.  This  action  does  not  involve  a 
change  in  the  dimensions  or  operating 
requirements  of  that  airspace  containing 
Instrument  Flight  Rules  (IFR)  operations 
at  NZY. 

EFFECTIVE  DATE:  0901  UTC  December  3. 
1998.  Comment  date:  Comments  for 
inclusion  in  the  Rules  Docket  must  be 
received  on  or  before  September  30, 
1998. 

ADDRESSES:  Send  comments  on  the 
direct  final  rule  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Airspace  Branch,  AWP-520, 
Docket  No.  98-AWP-20,  Air  Traffic 
Division,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western-Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007, 15000  Aviation  Boulevard, 
Lawndale.  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Trindle,  Air  Traffic  Division, 
Airspace  Specialist,  AWP-520,  Western- 
Pacific  Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6613. 
SUPPLEMENTARY  INFORMATION:  This 
action  will  amend  the  airspace  legal 
description  to  reflect  the  new  operating 
hours  of  the  Class  E  arrival  extension  of 
NZY.  The  1998  reduction  of  the  ATCT 
hours  of  operation  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  modify  the  hours  of  the  NZY 
Class  E  airspace  area  in  the  legal 
description  of  the  controlled  airspace. 
Class  E  airspace  arrival  extensions  are 
published  in  Paragraph  6004  of  FAA 
Order  7400.9D  dated  September  10, 


Federal  Register /Vol.  63,  No.  168 /Monday,  August  31,  1998 /Rules  and  Regulations  46167 


1997,  and  effective  September  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in 
this  Order. 

The  Direct  Final  Rule'Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  conunent, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  vkTitten  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-AWP-20."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current. 
Therefore,  this  regulation — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS. 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106[g).  40103.  40113. 
40120:  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 


§71.1     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997.  and  effective 
September  16.  1997.  is  amended  as 
follows: 


Paragraph  6004     Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area. 


AWP  CA  E4     San  Diego,  North  Island  NAS. 
CA  [Revised] 

San  Diego.  North  Island  NAS  (Halsey  Field) 
CA 
(Lat.  32''41'57"N.  long.  117»12'55"  W) 
North  Island  TACAN 

(Lat.  32''42'09"N.  long.  117'*12'58"  W) 
That  airspace  extending  upward  from  the 
surface  within  the  North  Island  TACAN  8  7- 
raile  radius,  extending  clockwise  from  a  line 
1.8  miles  north  of  and  parallel  to  the  North 
Island  TACAN  120"  radial  clockwise  to  the 
162°  radial,  excluding  the  airspace  within  the 
San  Diego,  CA,  Class  B  airspace  area  and  the 
portion  within  the  Imperial  Beach  NOLF,  CA. 
Class  D  airspace  area.  This  Class  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  .Notice  to 
Airmen.  The  effective  date  and  Ume  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

Issued  in  Los  Angeles.  California,  on 
August  19,  1998 

Da%viu  Vicars, 

Assistant  Manager.  Air  Traffic  Division, 

Western-Pacific  Region. 

|FR  Doc.  98-23367  Filed  8-28-98;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  29316;  Amdt  No.  1887] 

RIN2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulator}-  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
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These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 1.  FAA  Rules 
Docket,  FAA  Headquarters  Building, 
800  Independence  Avenue,  SVV.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from:  1.  FAA 
Public  Inquiry  Center  (APA-200),  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  .airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
US  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS--420). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration.  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone;  (405)  954^164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51.  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 


The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs.  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Fhght  Data' Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 


Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  August  21, 
1998. 

Richard  O.  Gordon, 
Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113.  40120. 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33 
[Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME, 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  AND  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*     *     *  Effective  Upon  Publication 
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FDC  date 


07/31/98 
07/31/98 

08/04/98 
08/04/98 
08/06/98 
08/11/98 
08/12/98 
08/12/98 
08/13/98 
08/13/98 
08/13/98 
08/13/98 
08/13/98 
08/17/98 
08/17/98 

08/18/98 


State 


FL 
PL 

KY 
KY 
NC 
CA 
OH 
OH 
NJ 
NJ 
TN 
TN 
TN 
SD 
WL 

FL 


City 

Panama  City 

Panama  City 

Louisville 

Louisville 

North  Wilkesboro  .... 
Munieta/Temecula  . 

Columbus  

Columbus  

Belmar-Farmingdale 
Belmar-Farmingdale 

Arlington  

Memphis  

Memphis 

Mobridge  

Milwaukee  

Ormond  Beach  


Airport 

Panama  City-Bay  County  IntI 

Panama  City-Bay  County  IntI 

Louisville  Intl-Standiford  Field  

Louisville  Intl-Standilord  Field  

Wilkes  County  

Murrieta/Temecula/French  Valley 

Port  Columbus  IntI  

Port  Columbus  IntI  

Allaire  

Allaire  

Arlington  Muni  

Memphis  IntI  

Memphis  IntI 

Morbridge  Muni  

General  Mitchell  IntI  

Orniond  Beach  Muni  


FDC  No. 


FDC  8/5393 
FDC  8/5394 


FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 


8/5471 
8/5472 
8/5511 
8/5620 
8/5664 
8/5665 
8/5719 
8/5737 
8/5728 
8/5690 
8/5691 
8/5849 
8/5847 


SIAP 


FDC  8/5873 


ILS  RWY  14.  AMDT  ISA. 

VOR   or   TACAN   or   GPS    RWY 

14,  ADMT  15A, 
ILS  RWY  17R,  ORIG. 
GPS  RWY  17R,  ORIG. 
ILS  RWY  1,  ORIG. 
GPS  RWY  18,  ORIG. 
ILS  RWY28R,  AMDT  1 
NDB  RWY  28R,  ORIG-A. 
LOC  RWY  14  ORIG. 
VOR  or  GPS-A  AMDT  2. 
NDB  Of  GPS  RWY  15  AMDT  8. 
ILS  RWY  18R,  AMDT  12. 
ILS  RWY  18L,  AMDT  1. 
NDB  or  GPS  RWY  12,  AMDT  1. 
NDB  or  GPS   RWY   7R,   AMDT 

10A. 
VOR   or  GPS   RWY    17,   AMDT 

1A. 


[FR  Doc.  98-23364  Filed  8-28-98;  8:45  am] 

ULUNG  CODE  4»10-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart97 

[Docket  No.  29315;  Amdt  No.  1886] 

RIN  2120^A65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 


For  Examination — 1.  FAA  Rules 
Docket,  FAA  Headquarters  Building, 
800  Independence  Avenue,  SW., 
Washington,  DC  10591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration,  Mike 
Moru-oney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125), 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 


identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  pubhcation  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
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Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
X  '      than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  August  21, 
1998. 

Richard  O.  Gordon, 
Acting  Director,  Flight  Standards  Service 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  estabhshing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

l.-The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40103,  40113. 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows; 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
97.35    [Amended] 

Bv  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 


or  TACAN;  §97.25  LOC,  LOC/DME. 
LDA.  LDA/DME,  SDF.  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS,  MLS.  MLS/DME. 
MLS/RNAV;  §97.31  R.\DAR  SIAPSs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*  *   'Effective  Septentber  10,  1998 

Shawnee,  OK,  Shawnee  Muni.  ILS  RWY  17, 

Ong 
Eugene,  OR,  Mahlon  Sweet  Field,  ILS  RWY 

16.  Amdt  34 

*  *   'Effective  October  8.  1998 

Augusta.  GA.  Daniel  Field,  RADAR-1,  Amdt 

6 
Greensboro,  GA,  Greene  County  Regional, 

NDB  OR  GPS-A,  ORIG-A,  CANCELLED 
Chicago.  IL.  Merrill  C.  Meigs,  GPS  RWY  36, 

Amdt  1 
Ottumwa,  lA,  Ottumwa  Industrial,  ILS  RWY 

31,  Amdt  5 
Hartford.  KY.  Ohio  County,  VOR/DME-A, 

Orig 
Nantucket,  MA,  Nantucket  Memorial,  LOC 

BC  RWY  6.  Amdt  9 
Benson,  MN,  Benson  Muni.  NDB  OR  GPS 

RWY  14,  Amdt  6 
Hawley,  MN,  Hawley  Muni,  VOR/DME  OR 

GPS-A,  Amdt  1 
Hawley.  MN,  Hawley  Muni,  GPS  RWY  33, 

Orig 
Olivia.  MN,  Olivia  Regional.  VOR/DME  OR 

GPS-A,  Amdt  2 
Grand  Forks,  ND,  Grand  Forks  Intl,  LOC  BC 

RWY  17R,  Amdt  12 
Grand  Forks,  ND,  Grand  Forks  Intl,  ILS  RWY 

35L,  Amdt  11 
Alliance,  NE,  Alliance  Muni,  VOR  RWY  12, 

Amdt  3 
Alliance,  NE,  Alliance  Muni,  VOR  RWY  30, 

Amdt  2 
Nebraska  City,  NE,  Nebraska  City  Municipal, 

NDB  RWY  15,  Amdt  1 
Nebraska  City,  NE,  Nebraska  City  Municipal, 

NDB  RWY  33,  Amdt  1 
Nebraska  City,  NE,  Nebraska  City  Municipal, 

GPSRWY33,  Amdt  1 
Andover,  NJ,  Aeroflex-Andover,  GPS  RWY  3, 

Orig 
Youngstown,  OH,  Youngstown-Warren 

Regional,  RADAR-1,  Amdt  13 
Latrobe,  PA,  Westmoreland  County,  NDB 

RWY23,  Amdt  13 
Latrobe,  PA,  Westmoreland  County,  ILS  RWY 

23,  Amdt  15 
Latrobe,  PA,  Westmoreland  County,  GPS 

RWY  5,  Orig 
Latrobe,  PA,  Westmoreland  County,  VOR/ 

DME  RNAV  RWY  5,  Amdt  1,  CANCELLED 
Providence,  RI,  Theodore  Francis  Green 

State,  VOR/DME  RWY  34,  Amdt  5 
Providence.  RI,  Theodore  Francis  Green 

State,  ILS/DME  RWY  34,  Amdt  9 
Arlington,  TX,  Arlington  Muni,  VOR/DME 

RWY  34,  Orig 
Brownfield,  TX,  Terry  County,  GPS  RWY  2, 

Amdt  1 
Dallas,  TX,  Redbird,  VOR  OR  GPS  RWY  31, 

Orig 


Dallas,  TX,  Redbird,  VOR  OR  GPS  RWY  31, 

Amdt  12,  CANCELLED 
Dallas,  TX,  Dallas-Fort  Worth  Intl,  ILS  RWY 

13R,  AmdtS 
Dallas,  TX,  Dallas-Fort  Worth  Intl,  ILS  RWY 

17L,  Amdt  1 
Dallas,  TX,  Dallas-Fort  Worth  Intl,  ILS  RWY 

17R,  Amdt  19 
Dallas,  TX,  Dallas-Fort  Worth  Intl,  ILS  RWY 

17C,  Amdt  7 
Dallas,  TX,  Dallas-Fort  Worth  Intl,  ILS  RWY 

18L,  Amdt  17 
Dallas,  TX,  Dallas-Fort  Worth  Intl,  ILS  RWY 

35L,  Amdt  2 
Dallas,  TX,  Dallas-Fort  Worth  Intl,  ILS  RWY 

35R,  Amdt  1 
Dallas,  TX,  Dallas-Fort  Worth  Intl,  ILS  RWY 

36L,  Amdt  6 
Dallas,  TX,  Dallas-Fort  Worth  Intl,  ILS  RWY 

36R,  Amdt  3 
Fort  Worth,  TX,  Fort  Worth  Meacham  Intl, 

ILS  RWY  16L,  Amdt  7 
Fort  Worth,  TX,  Fort  Worth  Meacham  Intl, 

NDB  OR  GPS  RWY  16L,  Amdt  5 
Fort  Worth,  TX,  Fort  Worth  Spinks,  VOR/ 

DME  RNAV  OR  GPS  RWY  35L,  Orig, 

CANCELLED 
Fort  Worth,  TX,  Fort  Worth  Spinks,  VOR/ 

DME  RNAV  RWY  35L,  Orig. 
Salt  Lake  City,  UT,  Salt  Lake  City  Intl,  ILS/ 

DME  RWY  16L,  Amdt  12 
Salt  Lake  City,  UT,  Sah  Lake  City  Intl.  ILS/ 

DME  RWY  16R.  Amdt  3 
Moses  Lake,  WA,  Grant  County  Intl,  VOR-1 

RWY  14L,  Amdt  1 
Moses  Lake,  WA,  Grant  County  Intl,  VOR-3 

RWY  14L.  Amdt  1 
Moses  Lake,  WA,  Grant  County  Intl,  VOR 

RWY  22,  Amdt  5 
Moses  Lake,  WA,  Grant  County  Intl,  VOR 

RWY  32R,  Amdt  20 
Moses  Lake,  WA,  Grant  County  Intl,  NDB 

RWY  32R.  Amdt  17 
Moses  Lake,  WA.  Grant  County  Intl,  ILS 

RWY  32R,  Amdt  19 
Moses  Lake,  WA,  Grant  County  Intl,  VOR 

RWY  4.  /Vmdt  6 
Moses  Lake,  WA,  Grant  County  Intl,  VOR/ 

DME  RNAV  RWY  22,  Amdt  1 
Cumberland,  WI,  Cumberland  Muni,  NDB  OR 

GPS  RWY  9,  Amdt  2 
Cumberland,  WI,  Cumberland  Muni,  GPS 

RWY  27,  Orig 
Friendship/ Adams,  WI,  Adams  County 

Legion  Field,  GPS  RWY  33,  Orig 
Superior,  WI,  Richard  I.  Bong,  GPS  RWY  3, 

Orig 

*  *  'Effective  November  5.  1998 

Lee's  Summit,  MO,  Lee's  Summit  Municipal, 

VOR-A,  Orig 
Lee's  Summit,  MO,  Lee's  Summit  Municipal. 

VOR/DME-A,  Orig,  CANCELLED 

*  *  'Effective  December  3,  1998 

Tioga,  ND,  Tioga  Muni,  GPS  RWY  30,  Orig 
|FR  Doc.  98-23366  Filed  8-28-98;  8:45  am) 
BILUNG  CODE  491fr-1»-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  801 

[DocketNo.96N-0119] 

Amended  Economic  Impact  Analysis 
of  Final  Rule  Requiring  Use  of  Labeling 
on  Natural  Rubber  Containing  Devices 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  amended  economic 
analysis  statement. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
amended  economic  analysis  statement 
relating  to  a  final  rule  that  published  in 
the  Federal  Register  of  September  30, 
1997  (62  FR  51021).  requiring  labeling 
statements  concerning  the  presence  of 
natural  rubber  latex  in  medical  devices. 
This  rule  was  issued  in  response  to 
numerous  reports  of  severe  allergic 
reactions  and  deaths  related  to  a  wide 
range  of  medical  devices  containing 
natural  rubber.  The  final  rule  becomes 
effective  on  September  30.  1998.  In 
order  to  allow  further  comment  on  the 
economic  impact  of  the  September  30. 

1997,  final  rule.  FDA  published  in  the 
Federal  Register  of  June  1,  1998.  an 
amended  economic  impact  statement, 
including  an  amended  initial  regulatory 
flexibility  analysis  (IRFA)  that  it 
prepared  under  the  Regulatory 
Flexibility  Act  (RFA).  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  and  Fairness  Act 
(SBREFA).  After  considering  comments 
submitted  in  response  to  the  June  1, 

1998,  amended  economic  analysis 
statement,  FDA  is  issuing  the  amended 
final  economic  impact  statement, 
including  an  amended  final  regulatory 
flexibility  analysis. 

DATES:  The  September  30,  1997.  final 
rule  is  effective  on  September  30.  1998, 
except  for  products  that  contain  natural 
rubber  latex  solely  in  cold-seal  type 
packaging.  The  rule  will  not  apply  to 
these  products  for  an  additional  270 
days  from  the  September  30,  1998, 
effective  date  of  the  final  rule. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  announcing  a  stay  of 
the  effective  date  of  the  September  30. 
1997.  final  rule  for  these  products. 
ADDRESSES:  References  are  available  in 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
5630  Fishers  Lane.  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  E.  Marlowe,  Center  for  Devices 


and  Radiological  Health  (HFZ-100), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20850, 
301-827-4777,  FAX  301-827^787. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  September 
30.  1997  (62  FR  51021).  FDA  published 
a  final  rule  (to  be  codified  at  21  CFR 
801.437).  under  its  authority  in  section 
505(a)  and  (f)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
352(a)  and  (f)).  requiring  certain  labeling 
statements  on  medical  devices  that 
contain  or  have  packaging  that  contains 
natural  rubber.  This  rule  becomes 
effective  on  September  30, 1998.  The 
agency  issued  this  rule  because  medical 
devices  composed  of  natural  rubber  may 
pose  a  significant  health  risk  to  some 
consumers  and  health  care  providers 
who  are  sensitized  to  natural  latex 
proteins.  FDA  has  received  numerous 
reports  about  adverse  effects  related  to 
reactions  to  natural  latex  proteins 
contained  in  medical  devices,  including 
16  deaths  following  barium  enemas. 
These  deaths  were  associated  with 
anaphylactic  reactions  to  the  natural 
rubber  latex  cuff  on  the  tip  of  barium 
enema  catheters.  Scientific  studies  and 
case  reports  have  documented 
sensitivity  to  natural  latex  proteins 
found  in  a  wide  range  of  medical 
devices.  It  is  estimated  that  5  to  17 
percent  of  health  care  workers  are 
sensitive  to  latex  proteins  (Refs.  1 
through  5.) 

The  September  30,  1997,  final  rule 
(hereinafter  referred  to  as  the  final  rule) 
specifically  requires  that  devices  that 
contain  natural  rubber  that  is  intended 
to  contact  or  is  likely  to  contact  the 
health  care  worker  or  patient  bear  one 
or  more  of  four  labeling  statements, 
depending  on  the  type  of  natural  rubber 
in  the  device  and  depending  on  whether 
the  natural  rubber  is  in  the  device  itself 
or  in  its  packaging.  These  statements  are 
as  follows:  "This  Product  Contains  Dry 
Natural  Rubber.";  "Caution:  This 
Product  Contains  Natural  Rubber  Latex 
Which  May  Cause  Allergic  Reactions."; 
"The  Packaging  of  This  Product 
Contains  Dry  Natural  Rubber.";  and 
"The  Packaging  of  This  Product 
Contains  Natural  Rubber  Latex  Which 
May  Cause  Allergic  Reactions."  The 
final  rule  also  prohibits  the  use  of  the 
word  "hypoallergenic"  on  devices  that 
contain  natural  rubber  latex. 

hi  the  June  24,  1996.  proposed  rule 
(61  FR  32618).  FDA  stated  that  it  did  not 
believe  that  the  proposed  rule  would  be 
a  significant  regulatory  action  as  defined 
by  Executive  Order  12866.  and  certified 
under  the  Regulatory  Flexibilitv  Act  (5 
U.S.C.  601-602)  that  the  rule  would  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
FDA  stated  that  it  believed  the  rule's 
proposed  effective  date  180  days  after 
publication  would  allow  manufacturers 
to  exhaust  their  existing  labeling 
supplies. 

FDA  received  comments  concerning 
the  economic  impact  of  the  proposed 
rule  stating  that  tlie  requirement  would 
have  a  major  impact  on  multinational 
companies,  costing  at  least  $15,000  per 
device  for  labeling.  Another  comment 
stated  that  the  agency  underestimated 
the  impact  of  the  rule,  as  each 
manufacturer  will  need  to  draft,  review, 
and  relabel  primary  and  secondary 
packages  of  hundreds,  if  not  thousands 
of  devices. 

Based  on  FDA's  information,  the 
agency  responded  that  it  did  not  agree 
that  the  regulation  would  require  the 
relabeling  of  hundreds  or  thousands  of 
devices,  and  that  agency  estimates  of 
relabeling  costs  were  between  $1,000  to 
$2,000  for  each  type  of  device.  The 
agency  also  noted  that  the  extended  1 
year  effective  date  should  allow  most 
manufacturers  to  exhaust  their  current 
labeling  stock  prior  to  the  effective  date 
of  the  regulation.  On  this  basis,  the 
agency  stated  that  the  final  rule  was  not 
a  significant  regulatory  action  under  the 
Executive  Order,  and  certified  that 
although  a  substantial  nimiber  of  small 
entities  would  be  affected  by  the  rule, 
the  estimated  $1,000  to  $2,000  cost  of 
implementing  the  final  rule  would  not 
have  a  significant  economic  impact  on 
those  entities  (62  FR  51021  at  51029). 

On  October  7,  1997.  the  Office  of  the 
Chief  Counsel  for  Advocacy  of  the  U.S. 
Small  Business  Administration 
submitted  a  comment  stating  that  the 
agency  had  not  supplied  data  in  the 
preamble  to  the  final  rule  to  support  its 
cost  estimates.  The  agency  also  received 
information  from  industry,  subsequent 
to  the  issuance  of  the  final  rule, 
identifying  additional  products  that 
would  be  subject  to  the  final  rule.  On 
the  basis  of  this  information,  FDA 
issued  an  amended  economic  impact 
analysis,  including  an  IRFA,  and  offered 
opportunity  for  further  comment  before 
the  implementation  of  the  rule  (63  FR 
29552).  FDA  stated  that  after 
consideration  of  these  comments.  FDA 
will  decide  whether  to  issue  the  rule  on 
its  current  effective  date,  to  stay  the 
effective  date  of  the  final  rule,  and/or 
repropose  the  rule. 

11.  Comments  to  the  Amended 
Economic  Impact  Analysis  Statement 

FDA  received  three  comments  to  the 
amended  economic  analysis.  Two 
comments  were  from  the  Health 
Industry  Manufacturers  Association 
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(HIMA),  and  the  other  comment  was 
from  an  in  vitro  diagnostic 
manufacturer. 

The  in  vitro  diagnostic  manufacturer 
stated  that  heahh  care  professionals 
using  in  vitro  products  are  trained  in 
and  expected  to  follow  universal 
precautions  for  handling  potential 
biohazards  by  wearing  protective  gloves. 
Accordingly,  the  comment  maintained 
that  health  care  professionals  would  not 
come  into  contact  with  latex  in  in  vitro 
diagnostic  products. 

FDA  believes  that  training  in 
universal  precautions  will  not  prevent 
contact  with  the  latex  in  in  vitro 
diagnostic  products  for  several  reasons. 
Contact  may  occur  under  a  variety  of 
situations  including  failure  to  follow 
universal  precautions,  the  absence  of 
wearing  protective  gloves  during  the  set 
up  phase  of  testing,  the  retrieval  of  the 
products  from  storage  or  packing,  or  the 
disposal  of  products.  While  FDA  does 
not  believe  that  in  vitro  diagnostic 
products  may  be  categorically  excluded 
from  the  scope  of  this  rule  because  of 
the  universal  precautions  that  may  be 
undertaken,  FDA  believes  that  given  the 
variety  of  product  designs,  there  may  be 
certain  in  vitro  diagnostic  products  that 
may  contain  latex  that  are  designed  in 
such  a  manner  as  to  preclude  contact 
with  the  user.  Currently,  FDA  is 
unaware  of  any  products  that  are 
designed  in  such  manner.  If,  however, 
there  are  such  products,  these  products 
would  not  be  subject  to  the  final  rule. 

The  in  vitro  diagnostic  manufacturer 
and  HIMA  also  commented  that  if  in 
vitro  diagnostic  devices  fell  within  the 
scope  of  the  rule,  they  had  not  been 
included  in  the  amended  economic 
impact  analysis.  This  omission  was  an 
oversight.  FDA  referred  this  comment 
and  others  described  below  to  Eastern 
Research  Group  (ERG),  Lexington,  MA 
for  analysis.  ERG,  after  considering 
comments  to  the  June  1,  1998,  amended 
economic  impact  analysis,  has  issued  an 
amended  economic  impact  analysis 
which  includes  in  vitro  diagnostic 
products.  The  substantive  parts  of  this 
analysis  are  reproduced  in  their  entirety 
in  Appendix  1  of  this  document. 

HIMA  submitted  two  comments.  One 
comment  requested  an  extension  of  the 
comment  period  to  the  economic  impact 
analysis  until  July  31,  1998. 
Subsequently,  HJMA  submitted  timely 
preliminary  substantive  comments. 

FDA  denied  the  request  for  an 
extension  to  the  comment  period.  The 
public  has  now  had  two  separate 
opportunities  to  comment  on  the 
economic  impact  of  this  rule.  Interested 
persons  had  90  days  to  respond  to  the 
economic  impact  statement  in  the 
proposed  rule  (61  FR  32618).  FDA 


received  only  two  comments  related  to 
the  economic  impact  of  the  proposed 
rule.  The  amended  economic  impact 
analysis  provided  an  additional 
opportunity  for  comment  on  the 
economic  impact.  FDA  believes  that  30 
days  is  an  adequate  time  to  respond  to 
the  comments,  particularly  given  the 
fact  that  this  is  the  second  opportunity 
for  comment. 

Moreover,  FDA  needed  to  notify  the 
public  whether  the  comments  related  to 
the  costs  of  the  rule  would  result  in  a 
stay  of  the  rule,  a_  reproposal  of  the  rule, 
or  whether  FDA  would  retain  the 
September  30,  1998,  effective  date.  FDA 
needed  sufficient  time  to  analyze  the 
comments  and  publish  in  the  Federal 
Register  a  document  notifying  the 
public  of  its  course  of  action  before  the 
September  30,  1998,  effective  date.  FDA 
believes  that  allowing  until  July  31, 
1998,  for  the  submission  of  the  second 
round  of  comments  would  not  have 
allowed  the  agency  adequate  time  to 
analyze  comments  and  publish  in  the 
Federal  Register  a  document  in 
sufficient  time  before  the  September  30, 
1998,  effective  date  of  the  rule. 

While  HIMA's  request  for  an 
extension  was  pending.  HIMA 
submitted  timely  comments  to  FDA 
from  several  of  its  members.  The  fact 
that  many  HIMA  members  submitted 
responses  within  the  comment  period 
further  demonstrates  that  the  period  of 
time  was  adequate  for  the  submission  of 
comments. 

HIMA  raised  several  substantive 
comments  in  its  July  1,  1998, 
submission.  These  comments  stated  that 
HIMA  was  uncertain  if  the  June  1,  1998, 
estimate  included  costs  related  to  the 
following  items  or  factors:  New  plates 
and  film  for  each  new  label,  purchasing 
or  manufacturing  new  relabeled  boxes 
and  cartons,  slow  moving  inventory  or 
sterile  products  that  cannot  be 
repackaged,  "specialty"  products  that 
are  manufactured  on  an  intermittent 
basis  and  kept  in  inventory  for  2  to  3 
years,  and  inability  to  place  sticker 
labels  on  existing  inventory  for  products 
that  are  sterile  or  carry  several  layers  of 
packaging.  HIMA  also  stated  that  one 
member  had  estimated  the  total  cost  per 
SKU  to  be  $28,000. 

These  cost  factors  stated  by  HIMA 
were  considered  by  ERG  and  FDA. 
Moreover,  the  figure  reported  to  HIMA 
by  one  member  for  total  cost  per  SKU 
does  not  affect  the  conclusions  of  FDA 
and  ERG  about  the  economic  impact  of 
this  rule.  The  final  ERG  report,  which  is 
reproduced  in  Appendix  1,  addresses 
these  comments  in  further  detail. 

HIMA  also  stated  that  the  agency  did 
not  comply  with  the  Regulatory 
Flexibility  Act  in  that  it  did  not  publish 


the  initial  regulatory  fiexibility  analysis 
at  the  time  of  the  publication  of  the 
proposed  rulemaking.  FDA  does  not 
agree.  Regulatory  flexibility  analyses  are 
only  required  if  there  is  a  significant 
impact  on  a  substantial  number  of  small 
entities.  If  an  agency  certifies  there  is  no 
significant  impact  on  a  substantial 
number  of  small  entities,  the  agency  is 
not  required  to  perform  an  initial  or 
final  regulatory  flexibility  analysis  (5 
U.S.C.  605(b)). 

In  both  the  proposed  and  final  rules, 
FDA  certified  that  under  5  U.S.C.  605(b) 
no  such  analysis  was  required  (61  FR 
32618.  June  24,  1996;  62  FR  51021  at 
51029,  September  30.  1997).  The  first 
ERG  analysis,  as  described  in  the 
Federal  Register  of  June  1,  1998.  and 
the  subsequent  ERG  analysis,  as 
described  below,  that  responds  to 
industry  comments,  supports  FDA's 
conclusion  that  no  regulatory  flexibility 
analysis  under  5  U.S.C.  603  and  604  is 
required.  Even  if  such  an  analysis  is 
required,  FDA  believes  that  the  agency 
can  satisfy  the  requirements  under  5 
U.S.C.  603  and  604  by  issuing  amended 
initial  and  final  analyses  after  a 
proposed  rule  is  issued. 

in.  Analysis  of  Impacts 

During  the  course  of  reexamining  the 
appropriateness  of  its  certification  that 
no  regulatory  flexibility  analysis  was 
required,  FDA  has  already  gathered 
sufficient  information  to  perform  a 
regulatory  flexibility  analysis. 
Accordingly,  although  FDA  believes  no 
regulatory  flexibility  analysis  is  required 
because  there  is  no  significant  impact 
on  a  substantial  number  of  small 
entities,  FDA  is  providing  a  final 
regulatory  flexibility  analysis,  as 
described  below,  in  this  amended 
economic  impact  analysis  statement. 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866, 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  and  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C  1501  et  seq.]. 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and. 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  Under 
the  Regulatory  Flexibility  Act,  if  a  rule 
has  a  significant  impact  on  a  substantial 
number  of  small  entities,  an  agency 
must  analyze  regulatory  options  that 
would  minimize  any  significant  impact 
of  the  rule  on  small  entities.  Title  II  of 
the  Unfunded  Mandates  Reform  Act  (21 
U.S.C.  1532)  requires  that  agencies 
prepare  a  written  assessment  of 
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anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expenditure  in  any  1  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector  of 
$100  million  (adjusted  annually  for 
inflation). 

The  agency  believes  that  this  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
Executive  Order  12866  and  in  these  two 
statutes.  The  purpose  of  this  rule  is  to 
add  labeling  statements  that  will  help 
ensure  the  safe  and  effective  use  by 
health  care  workers  and  patients  of 
natural  rubber  devices.  Potential 
benefits  include  early  recognition  of 
symptoms  that  could  develop  into 
severe  latex  allergies,  and  the 
prevention  of  severe  allergic  reactions 
and  death  that  may  occur  if  persons 
who  are  allergic  to  natural  rubber 
inadvertently  use  natural  rubber 
devices. 

Based  on  other  information  referenced 
in  this  document,  and  on  the  analysis 
performed  by  the  ERG.  FDA  is  issuing 
this  amended  economic  analysis 
statement.  Since  the  rule  does  not 
impose  any  mandates  on  State,  local  or 
tribal  governments,  or  the  private  sector 
that  will  result  in  an  expenditure  in  any 
1  year  of  $100  million  or  more,  FDA  is 
not  required  to  perform  a  cost-benefit 
analysis  according  to  the  Unfunded 
Mandates  Reform  Act.  The  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  Order. 

ERG  amended  its  report  based  on 
comments  received  to  the  June  1,  1998, 
amended  economic  analysis  statement. 
The  final  ERG  analysis  estimated  that 
this  rule  will  affect  approximately  2,340 
small  businesses.  Total  annualized 
compliance  costs  for  small  businesses 
are  estimated  at  $4.1  million,  which 
represent  0.05  percent  of  revenues  for 
small  medical  device  memufacturers. 
This  economic  analysis  indicates  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  final  natural  rubber  latex  labeling 
rule  would  require  certain  labeling 
statements  on  products  that  contain 
natural  rubber  latex.  This  rule  would 
not  invoke  new  recordkeeping  and 
reporting  requirements.  Manufacturers 
of  several  types  of  products  may  include 
natural  rubber  latex  and  therefore  be 
subject  to  this  rule.  Manufacturers  of  the 
products  listed  in  Table  1-1  of  the  final 
ERG  report  will  be  subject  to  the  final 
rule  (63  FR  29552  at  29560). 

Manufacturers  of  natural  rubber  latex 
devices  need  to  employ  certain 
professional  skills  to  implement  the 
new  labeling  requirements.  Regulatory 
affairs  staff  will  need  to  identify  the 


need  for  a  revised  label,  and  coordinate 
the  labeling  review  and  revision 
processes  with  other  departments  such 
as  marketing,  medical  and  legal 
departments,  and  prepare  the  new 
labeling  language.  Graphic  artists  and 
label  layout  specialists  will  prepare  the 
revised  labels.  Art  work  might  be 
prepared  by  in-house  or  external  staff. 
Once  prepared,  the  revised  label  is 
normally  sent  to  outside  vendors  who 
prepare  new  printing  plates  and  perform 
final  printing.  The  manufacturing 
personnel  receive  and  review  the  final 
revised  labeling,  replace  and  discard  old 
inventory,  incorporate  the  new  labels 
into  the  material  control  and  inventor>' 
systems,  and  modify  labeling  and 
packaging  equipment  as  necessary  to 
accommodate  new  labels. 

rv.  Steps  Taken  to  Minimize  the 
Economic  Impact  on  Small  Entities  and 
Regulatory  Alternatives  Examined 

FDA  has  analyzed  several  alternatives 
and  taken  several  steps  to  minimize  the 
economic  impact  of  this  final  rule  on 
small  entities.  FDA  did  not  receive  any 
comments  regarding  proposed 
regulatory  alternatives  in  response  to 
the  June  1,  1998,  amended  economic 
analysis  statement.  As  discussed 
previously,  FDA  received  a  comment 
asking  for  clarification  regarding  the 
applicability  of  the  final  rule  to  in  vitro 
diagnostic  products,  a  request  for  an 
extension  of  the  comment  period,  and 
several  questions  from  HIMA  relating  to 
costs  analysis  issues.  FDA's  response  to 
those  comments  is  discussed  in  section 
II  of  this  document. 

A.  Application  of  the  Rule  to 
Combination  Products  and  Packaging 

Although  FDA  did  not  receive  any 
comments  to  the  June  1, 1998,  amended 
economic  analysis  statement  proposing 
any  regulatory  alternatives,  FDA  did 
receive  requests  from  industry,  since 
publication  of  the  final  rule,  for 
alternative  approaches  regarding  the 
applicabihty  of  the  rule.  FDA 
considered  both  these  alternatives,  and 
modified  the  application  of  the  rule 
under  these  requests  in  a  manner  that 
reduces  the  economic  impact  of  the  rule 
on  industry,  including  small  entities. 

First,  FDA  received  comments  from 
industry  requesting  that  the  rule  does 
not  apply  to  combination  products 
containing  device  components  that  had 
previously  been  regulated  solely  as 
drugs  or  biologies.  In  the  Federal 
Register  of  May  6,  1998  (63  FR  24934), 
FDA  issued  a  document  stating  that 
upon  consideration  of  these  comments 
and  the  need  to  provide  a  uniform 
labeling  approach  for  all  drug  and 
biological  products,  including 


combination  products,  the  agency  did 
not  intend  to  apply  the  final  rule  to 
combination  products  currently 
regulated  as  drugs  or  biologies,  and 
instead  intends  to  initiate  a  separate 
proceeding  to  propose  rulemaking 
requirements  for  labeling  statements  on 
natural  rubber-containing  products 
regulated  as  drugs  and  biologies, 
including  combination  products, 
currently  regulated  under  drug  or 
biologic  authorities. 

Second,  on  June  5.  1998,  HIMA 
submitted  a  citizen  petition  requesting  a 
stay  of  the  implementation  of  the  final 
rule  as  it  pertains  to  packaging  (Ref  6). 
As  a  basis  for  the  stay.  HIMA  cited 
several  grounds,  including  assertions 
that  many  manufacturers  were  confused 
as  to  the  applicability  of  the  rule  to  cold 
seal  packaging,  and,  therefore,  needed 
additional  time  to  come  into  compliance 
with  the  new  labeling  requirements. 

On  June  19,  1998,  FDA  responded  to 
this  petition  by  stating  it  would  stay  the 
effective  date  of  the  latex  labeling 
statements  required  by  the  final  rule  for 
cold-seal  packaging  for  an  additional 
270  days  from  the  September  30,  1998, 
effective  date  of  the  final  rule.  The  stay 
of  the  effective  date  for  the  provisions 
of  the  September  30,  1997.  final  rule  as 
they  relate  to  cold-seal  packaging  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  FDA  is  not  granting  a 
stay  of  the  effective  date  for  all 
packaging  because  of  the  evidence  of 
serious  risks  latex  poses  for  certain 
individuals  and  the  need  to  inform 
those  individuals  of  the  presence  of 
natural  rubber  latex  in  devices  (Ref.  7). 


B.  Voluntary  Compliance 

FDA  could  have  issued  guidance 
stating  FDA  considered  statements 
about  the  presence  of  natural  rubber 
necessary  to  comply  with  existing 
general  statutory  and  regulatory 
prohibitions  against  false  and 
misleading  labeling  (section  505(a)  of 
the  act),  and  failure  to  provide  adequate 
directions  for  use  (section  505(f)).  Given 
the  significant  health  risks  associated 
with  natural  rubber  products,  FDA  does 
not  believe  that  existing  general 
statutory  labeling  authority  and 
regulations  provide  adequate  protection 
to  ensure  that  health  care  workers  and 
patients  are  warned  about  the  risks 
associated  with  natural  rubber. 

Without  the  final  regulation, 
manufacturers  may  not  provide  any 
information  at  all.  The  ERG  report  and 
FDA's  owTi  experience  indicate  that 
some  manufacturers  never  voluntarily 
revise  their  labeling.  Even  if  it  could  be 
assumed  that  all  manufacturers  would 
voluntarily  provide  some  labeling 
information  about  the  presence  of 
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natural  rubber,  such  information  is 
likely  to  be  presented  in  a  variety  of 
ways  that  may  confuse  consumers  and 
limit  the  effectiveness  of  the  natural 
rubber  statement.  FDA  believes  that  the 
provision  of  consistent,  accurate 
information  to  consumers  is  critical. 
FDA  believes  that  this  regulation,  which 
provides  accurate,  consistent 
information  in  a  standardized  manner, 
will  assure  that  the  safety  information  is 
communicated  effectively  to  the  public. 

C.  Implementation  Periods 

FDA  considered  various 
implementation  periods  for  the  effective 
date  after  the  issuance  of  the  final  rule. 
The  June  24,  1996,  proposed  rule 
proposed  an  effective  date  6  months 
after  the  publication  of  the  final  nale. 
The  final  rule  has  reduced  the  impact 
on  small  businesses  by  extending  the 
effective  date  to  1  year  after  issuance  of 
the  final  rule  for  all  products,  except 
those  containing  natural  rubber  latex 
solely  in  cold-seal  type  packaging.  For 
those  products  the  agency  is  providing, 
for  the  reasons  stated  previously,  an 
additional  270  days  to  comply  with  the 
rule. 

Based  on  the  ERG  report  figures,  the 
total  industry  cost  of  compliance  for  this 
rule  with  a  1-year  implementation 
period  is  $64.1  million.  This  figure  may 
be  somewhat  higher  than  actual  costs 
because  of  the  extension  for  compliance 
granted  to  cold  seal  packaged  products, 
however  FDA  did  not  reduce  cost 
estimates  related  to  this  variable.  The 
total  annualized  costs  are  calculated  at 
59. 1  million  per  year.  The  costs  for  a  6- 
month  effective  date  are  26  percent 
greater  than  a  1-year  effective  date. 
Allowing  a  24-month  implementation 
date  would  reduce  costs  by  40  percent. 

FDA  rejected  the  6-month 
implementation  period  and  extended 
the  implementation  period  to  1  year  to 
allow  manufacturers  of  products 
containing  natural  rubber  latex, 
including  small  businesses,  to  reduce 
costs  by  depleting  existing  inventories 
and  coordinating  this  labeling  change 
with  other  planned  labeling  changes. 
Although  costs  could  further  be  reduced 
by  allowing  a  24-month  implementation 
period,  FDA  believes  that  the  public 
need  for  this  information  about  devices 
that  pose  serious  risks  justifies  rejecting 
this  alternative. 

D.  Exempting  Small  Businesses 

FDA  has  considered  the  option  of 
exempting  small  businesses  from  the 
final  regulation.  The  ERG  report 
estimates  that  approximately  83  percent 
of  the  manufacturers  of  natural  rubber 
latex  products  are  small  businesses. 
FDA  believes  that  given  that  the  large 


majority  of  manufacturers  of  products 
containing  natural  rubber  latex  are  small 
businesses,  and  given  the  risks 
associated  with  these  devices, 
exempting  small  businesses  from  this 
regulation  would  result  in  a  significant 
decrease  of  consumer  protection.  * 
Accordingly,  FDA  does  not  believe  that 
small  businesses  should  be  exempt  from 
this  regulation. 

E.  Allowance  of  Supplementary 
Labeling 

FDA  could  have  chosen  a  regulatory 
alternative  that  would  require  that  all 
labeling  be  directly  printed  on  the 
existing  packaging  and  labeling.  Such  a 
regulatory  provision  would  decrease  the 
possibility  that  the  required  statement 
would  become  dislodged  during 
distribution.  Instead,  the  final  rule 
allows  the  use  of  supplementary 
labeling  (stickers)  to  provide  the 
required  labeling  information.  As  noted 
in  the  ERG  report,  this  will  allow  a 
number  of  firms,  including  small 
businesses,  to  reduce  costs  by  avoiding 
extensive  repackaging  of  existing 
product  inventory  that  will  not  be  sold 
prior  to  the  end  of  the  regulatory 
implementation  period.  FDA  decided  to 
include  this  option  in  the  final  rule. 

F.  Requiring  a  Labeling  Statement  on 
Only  One  Level  of  Labeling 

Under  the  provisions  of  the  final  rule, 
FDA  estimates  that  most  devices 
covered  under  the  final  rule  will  bear 
the  required  natural  rubber  statement  on 
two  or  three  levels  of  labeling.  FDA 
considered  requiring  labeling  statements 
on  only  one  level  of  labeling.  This 
alternative  was  rejected  because  of  the 
importance  of  the  information  contained 
in  the  required  labeling  statements. 
Users  may  not  have  the  necessary 
opportunity  to  read  the  statement  if  it  is 
included  only  on  some  levels  of 
labeling.  For  some  products,  especially 
those  with  multiple  users,  some  labeling 
may  be  discarded  prior  to  use  by 
subsequent  consumers.  The  inclusion  of 
the  statement  on  each  level  of  labeling 
increases  the  likelihood  that  consumers 
will  be  aware  of  the  risks  posed  by  the 
natural  rubber  in  the  product. 

V.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Kibby,  T.,  and  M.  Akl,  "Prevalence  of 
Latex  Sensitization  in  a  Hospital  Employee 
Population,"  Annals  of  Allergy.  Asthma  and 
Immunology,  78:41-44.  1997. 

2.  Kaczmarek,  R.  G.,  B.  G.  Silverman.  T.  P. 
Gross,  et  al..  "Prevalence  of  Latex-specific  IgE 


Antibodies  in  Hospital  Personnel,"  Annals  of 
Allergv.  Asthma  and  Immunology.  76:51-56, 
1996.' 

3.  Arellano,  R.,  J.  Bradley,  and  G.  Sussman, 
"Prevalence  of  Latex  Sensitization  Among 
Hospital  Employees  Occupationally  Exposed 
to  l^tex  Gloves,"  Anesthesiology.  77:905- 
908,  1992. 

4.  Lagier,  F.,  D.  Vervloet,  I.  Lhernet,  et  al., 
"Prevalence  of  Latex  Allergy  in  Operating 
Room  Nurses,"  Journal  of  Allergy  and 
Clinical  Immunology,  90:31&-322.  1992. 

5.  Yassin,  M.,  M.  Lierl,  T.  Fisher,  et  al., 
"Latex  Allergy  in  Hospital  Employees," 
Annals  of  Allergy,  72:245-249,  1994. 

6.  June  5,  1998.  HIMA  citizen  petition 
requesting  a  stay  of  the  implementation  of 
the  final  rule  as  it  pertains  to  packaging. 

7.  June  19.  1998,  FDA  response  to  HLMA 
citizen  petition  requesting  stay  of  the 
implementation  of  the  final  rule  as  it  pertains 
to  packaging. 

VI.  Public  Outreach 

FDA  has  conducted  extensive  public 
outreach  relating  to  the  final  rule  to 
small  businesses.  Interactions  with  the 
public  on  issues  relating  to  this  rule  are 
discussed  in  detail  in  the  amended 
economic  analysis  statement  published 
in  the  Federal  Register  of  June  1, 1998 
(63  FR  29552.  at  29553  and  29554). 

Dated:  August  13,  1998. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

(PR  Doc.  98-23304  Filed  8-28-98;  8:45  am] 

BILUNG  CODE  4160-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  801 
[DocketNo.  96N-0119] 

Natural  Rubber-Containing  Medical 
Devices;  User  Labeling;  Cold  Seal 
Adhesives  Partial  Stay 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Final  rule. 


SUMMARY:  The  final  rule  for  user 
labeling  requirements  for  natural 
rubber-containing  medical  devices,  21 
CFR  801.437,  was  published  on 
September  30,  1997,  and  becomes 
effective  on  September  30, 1998.  The 
Food  and  Drug  Administration  (FDAJ  is 
adding  a  note  to  that  rule  to  stay,  for  270 
days  from  the  effective  date,  paragraphs 
(f)  and  (g)  as  those  final  rule 
requirements  relate  to  device  packaging 
that  uses  "cold  seal"  adhesives. 
Labeling  changes  required  by  other 
paragraphs  of  this  final  rule  must  be 
incorporated  in  the  labeling  of  devices 
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distributed  after  September  30,  1998, 
even  if  the  devices  are  packaged  in 
"cold  seal"  packages.  Device  packaging 
that  uses  natural  rubber  only  on 
adhesives  contained  in  the  flaps  of 
device  packaging  is  not  considered 
subject  to  the  rule.  Manufacturers  of 
devices  packaged  with  "cold  seal" 
adhesives  may,  if  necessary,  submit  a 
petition  for  an  extension  of  the  270-day 
stay. 

DATES:  Effective  September  30,  1998, 
until  June  27,  1999. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Famham,  Center  for  Devices  and 
Radiological  Health  (HFZ-332),  Food 
and  Drug  Administration,  2098  Gaither 
Rd.,  Rockville,  MD  20850,  301-594- 
4616. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  30,  1997 
(62  FR  51021),  FDA  issued  a  final  rule 
requiring  labeling  statements  on 
medical  devices,  including  device 
packaging  containing  natural  rubber  that 
contacts  humans.  The  rule  becomes 
effective  on  September  30,  1998.  On 
June  5,  1998,  the  Health  Industry 
Manufacturers  Association  (HIMA)  filed 
a  citizen  petition  requesting  FDA  to  stay 
implementation  of  the  final  rule  as  it 
pertains  to  adhesives  used  in  packaging, 
and  packaging  in  general,  of  medical 
devices.  On  June  19,  1998,  FDA  denied 
the  HIMA  petition  with  respect  to 
packaging  in  general  but  stated  FDA 
would  grant  a  stay  of  the  effective  date 
of  paragraphs  (f)  and  (g)  of  §  801.437  for 
270  days  from  the  effective  date  of  the 
final  rule  as  it  pertains  to  device 
packaging  that  uses  "cold  seal" 
adhesives.  Labeling  changes  required  by 
other  paragraphs  of  the  final  rule,  such 
as  elimination  of  the  word 
"hjqpoallergenic"  and  inclusion  of  the 
latex  content  statement  for  devices  that 
have  natural  rubber  in  places  other  than 
the  packaging  must  be  incorporated  into 
the  labeling  of  devices  distributed  after 
September  30,  1998,  even  if  those 
devices  are  packaged  in  "cold  seal" 
packages.  The  agency's  response  to 
HIMA's  petition  also  clarified  that  FDA 
does  not  consider  device  packaging  that 
uses  natural  rubber  only  on  adhesives 
contained  in  the  flaps  of  device 
packaging  to  be  subject  to  the  rule 
because  such  adhesives  are  not  intended 
and  are  not  likely  to  contact  humans. 
The  petition  from  HIMA  and  the 
agency's  response  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  (address  above] 


between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  The  agency's  response 
is  also  available  on  the  FDA  home  page 
at  http://www.fda.gov/cdrh. 

This  action  is  being  taken  under 
FDA's  authority  under  21  CFR  10.35(a). 
The  Commissioner  finds  that  this  stay  is 
in  the  public  interest. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  801  is 
amended  as  follows: 

PART  801— LABELING 

1.  The  authority  citation  for  21  CFR 
part  801  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331.  351.  352. 
357,  3601,  360j,  371.  374. 

2.  Section  801.437  is  amended  by 
adding  the  following  note  to  the  end  of 
the  section: 

§  801 .437    User  labeling  for  devices  that 
contain  natural  rubber. 

*  *  •  •  » 

Note  to  §  801.437:  Paragraphs  (f)  and  (g)  are 

stayed  until  June  27, 1999,  as  those 
regulations  relate  to  device  packaging  that 
uses  "cold  seal"  adhesives. 

Dated:  August  20.  1998. 
WilUain  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  98-23303  Filed  8-28-98:  8:45  am] 

BILUNQ  CODE  4180-01-F 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD07-98-023] 

RiN2115-AE84 

Regulated  Navigation  Area;  San  Juan 
Hartjor,  San  Juan,  PR 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  regulated 
navigation  area  in  San  Juan  Harbor  in 
the  vicinity  of  La  Puntilla  in  San  Juan, 
PR.  This  regulated  navigation  area  is 
needed  to  protect  personnel,  vessels, 
and  equipment  during  the  construction 
of  piers  at  Coast  Guard  Base  San  Juan 
from  the  hazards  created  by  the  wakes 
of  passing  vessel  traffic.  By  establishing 
this  temporary  regulation,  the  Coast 
Guard  expects  to  reduce  the  risk  of 
personnel  injury  and  property  damage. 
DATES:  This  rule  is  effective  from 
August  10,  1998,  through  August  10, 
1999. 


FOR  FURTHER  INFORMATION  CONTACT: 

LT  D.R.  XIRAU.  Assistant  Chief  Fort 
Operations  Department,  USCG  Marine 
Safety  Office  San  Juan  at  (787)  72&- 
6800,  ext  320. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

These  regulations  create  a  temporary 
regulated  navigation  area  requinng  all 
vessels  to  operate  at  no-wake  speed  vn 
the  vicinity  of  Coast  Guard  Base  San 
Juan.  These  regulations  are  necessarv  to 
provide  for  the  safety  of  personnel, 
vessels,  and  equipment  during  the 
construction  of  several  piers  at  Coast 
Guard  Base  San  Juan.  Coast  Guard  Base 
San  Juan  is  located  at  La  Puntilla  in  Old 
San  Juan,  at  a  junction  of  major 
channels  in  the  San  Juan  Harbor.  The 
Coast  Guard  believes  that  a  significant 
risk  exists  under  current  conditions 
because  wakes  cause  damage  to  vessels 
and  the  piers,  and  create  major  safety 
hazards  to  personnel  working  on  the 
piers  and  on  board  moored  vessels. 

Heavy  wakes  can  cause  damage  to 
property  while  undergoing  construction 
at  Coast  Guard  Base  San  Juan.  Vessel 
hulls,  cleats,  stanchions,  and  gangways 
have  been  bent  or  parted  in  the  past.  In 
addition,  electrical  shore  ties  and 
fueling  hoses  have  been  pulled  loose, 
creating  very  hazardous  situations.  By 
establishing  a  temporary  no-wake  speed 
zone  in  the  vicinity  of  La  Puntilla,  tiie 
risks  to  personnel  and  property  inherent 
to  wakes  will  be  minimized  during  the 
construction. 

In  accordance  with  5  U.S.C.  533,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impractical.  Construction  is 
scheduled  to  begin  in  a  few  days  and 
there  was  not  sufficient  time  to  publish 
proposed  rules  prior  to  the  construction 
event  nor  to  provide  for  a  delayed 
effective  date. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulator)'  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order,  it  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
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February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary  as  the 
regulations  only  require  minimum 
steerage  way  speeds  and  do  not  limit  the 
amount  of  incoming  and  outgoing 
vessels. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  Section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

The  Coast  Guard  certifies  under 
section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et'seq.). 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  as  there  are  no  limits  imposed 
on  the  quantity  of  incoming  or  outgoing 
vessels. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
Federalism  implication  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Analysis 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  pursuant  to  figure  2-1 , 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1C,  that  this  rule  is 
categorically  excluded  fi-om  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checklist 
have  been  prepared  and  are  available  in 
the  docket  for  inspection  and  copying. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  amend  Subpart  F 


of  Part  165  of  Title  33,  Code  of  Federal 
Regulations,  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191: 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  and  160.5: 
49  CFR  1.46. 

2.  Add  a  new  §  165.T07-O23  to  read 
as  follows: 

§  165.T07-023    Regulated  Navigation  Area; 
San  Juan  Harbor,  San  Juan,  Puerto  Rico. 

(a)  Regulated  Area.  The  following  is  a 
Regulated  Navigation  Area:  All  the 
waters  of  San  Juan  Harbor  bounded  by 
the  following  geographic  coordinates: 
Lighted  Buoy  #11  (LLNR  30805)  in 
approximate  position  (18-27. 31N.  066- 
07.01W;  east  to  Puerto  Rico  Ports 
Authority  Pier  #3  in  approximate 
position  18-27.40N.  066-O6.43VV;  south 
to  Lighted  Buoy  "A"  (LLNR  30845)  in 
approximate  position  18— 26.55N,  066— 
06.26VV;  west  to  Can  Buoy  "A"  (LLNR 
30815)  in  approximate  position  18- 
27.01N,  066-06.59W;  and  thence  north 
to  the  point  of  origin.  All  coordinates 
referenced  use  Datum:  NAD  83. 

(b)  Regulations.  (1)  Unless  otherwise 
authorized  by  the  Captain  of  the  Port, 
San  Juan,  Puerto  Rico,  all  vessels 
operating  in  the  regulated  area  must 
travel  at  no-wake  speed.  The  general 
regulations  in  §  165.13  of  this  part 
apply. 

(2)  Violations  of  this  regulated 
navigation  cu-ea  should  be  reported  to 
the  Captain  of  the  Port.  San  Juan,  PR. 

(c)  Dates.  This  section  is  effective 
from  August  10,  1998  through  August 
10,  1999. 

Dated:  August  10,  1998. 
R.C.  Olsen,  Jr., 

Captain  U.S.  Coast  Guard,  Commander, 

Seventh  Coast  Guard  District,  Acting. 

jFR  Doc.  98-23373  Filed  8-28-98;  8:45  am] 

BILLING  CODE  4910-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-98-115] 
RIN  AA97 

Safety  and  Security  Zones; 
Presidential  Visit,  Martha's  Vineyard, 
MA 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  moving  safety 


and  security  zones,  with  identical 
boundaries,  around  the  President  of  the 
United  States  during  his  vacation  on 
Martha's  Vineyard,  Massachusetts.  The 
security  zone  is  needed  to  safeguard  the 
President,  the  public,  and  property  from 
sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature.  The  safety  zone  is  necessary  to 
protect  the  spectators  and  the 
President's  entourage.  Entry  into  the 
zones  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port,  Providence 
Rhode  Island  or  the  Coast  Guard 
Presidential  Security  Detail  Senior  Duty 
Officer. 

DATES:  This  regulation  is  effective  from 
August  17.  1998,  through  August  31, 
1998. 

ADDRESSES:  Documents  relating  to  this 
temporary  final  rule  are  available  for 
inspection  and  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  Providence, 
20  Risho  Avenue,  East  Providence,  RI 
02914.  Normal  office  hours  are  between 
8:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
Ronald  Cantin,  U.S.  Coast  Guard, 
Marine  Safety  Field  Office,  Cape  Cod, 
MA.  at  (508)  968-6556. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information.  The  principal 
person  involved  in  drafting  this 
document  is  LT.R.J.  Cantin,  Project 
Manager. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
(NPRM)  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Due  to  the  sensitive  and 
unpredictable  nature  of  the  President's 
schedule,  the  Coast  Guard  received 
insufficient  notice  to  publish  proposed 
rules  in  advance  of  the  event. 
Publishing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  protect  the  President  and  the 
public. 

Background  and  Purpose 

From  August  17,  1998,  through 
August  31,  1998,  President  Clinton  will 
be  vacationing  on  Martha's  Vineyard, 
MA.  While  vacationing,  the  President 
may  be  involved  in  myriad  activities 
including  boating  or  fishing  trips, 
swimming,  jogs  along  the  beach,  dinners 
at  waterfront  restaurants,  golfing,  all  of 
which  will  place  him  on  or  in  close 
proximity  to  the  navigable  waters  of  the 
United  States.  This  temporary  rule 
establishes  moving  safety  and  security 
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zones  around  the  President  extending 
500  yards  in  all  directions.  The  zones 
will  be  enforced  when  the  President  is 
on  or  near  the  waters  of  the  United 
States. 

The  zones  are  needed  for  the  safety 
and  security  of  the  President  and  to 
protect  the  public  and  adjacent  areas 
from  sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature. 

It  is  not  possible  to  predict  the 
President's  exact  movements  on 
Martha's  Vineyard.  Accordingly,  the 
Coast  Guard  Captain  of  the  Port  or  the 
Coast  Guard  Presidential  Security  Detail 
Senior  Duty  Officer  will  enforce  these 
500  yard  safety  and  security  zones  in  all 
directions  around  the  President  when 
necessary.  Notice  of  the  exact  location 
of  the  safety  and  seciuity  zones  will  be 
given  via  loudhailer,  channels  16  and  22 
VHP,  or  through  Safety  Marine 
Information  Broadcasts,  as  appropriate. 
The  safety  and  secimty  zones  have 
identical  boundaries.  All  persons,  other 
than  those  approved  by  the  Captain  of 
the  Port  or  the  Coast  Guard  Presidential 
Security  Detail  Senior  Duty  Officer,  will 
be  prohibited  from  these  zones.  The 
activation  and  enforcement  of  these 
zones  will  be  coordinated  with  the 
Secret  Service. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  action  imder 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
imder  paragraph  lOe  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary.  The  size  of  the  zones  are 
the  minimum  necessary  to  provide 
adequate  protection  for  the  President. 
The  entities  most  hkely  to  be  affected 
are  individuals  wishing  to  view  the 
President  and  pleasure  craft  engaging  in 
recreational  activities.  These 
individuals  and  vessels  have  ample 
space  out  side  of  the  safety  and  security 
zones  to  engage  in  these  activities  and 
therefore  they  will  not  be  subject  to 
undue  hardship.  The  zones  may  impact 
ferries  or  other  commercial  vessels  if  the 
President  is  onboard  a  vessel.  If  so, 
vessels  may  be  allowed  to  transit 
through  the  zones  as  necessary  so  as  not 
to  place  undue  hardships  on  these 
vessels,  provided  there  is  adequate 


protection  for  the  President  and  the 
public.  Any  hardships  experienced  by 
persons  or  vessels  are  considered 
minimal  compared  to  the  national 
interest  in  protecting  the  President  and 
the  public. 

Small  Entities 

Under  the  Regulatory  FlexibiUty  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  temporciry 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  businesses  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  the  reasons  outlined  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  impact  to  be  minimal  on  all 
entities.  Therefore,  the  Coast  Guard 
certified  under  5  U.S.C.  605(b)  that  this 
temporary  rule,  if  adopted,  wrill  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  temporary  rule  contains  no 
collection  of  information  requirements 
under  that  Paperwork  Reduction  Act  (44 
U.S.C.  3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612,  and  has  determined  that 
these  regulations  do  not  raise  sufficient 
federaUsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
enviromnental  impact  of  these 
regulations  and  concluded  that  under 
figiu*  2-1,  paragraph  34(g)  of 
Commandant  Instruction  M16475.1C, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checklist 
are  included  in  the  docket  and  is 
available  for  inspection  and  copying  at 
the  address  list  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  1231,  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section  165.T01-115 
is  added  to  read  as  follows: 

§165.101-115    Safety  and  Security  Zone: 
Presidential  Visit;  Martha's  Vineyard.  MA. 

(a)  Location.  The  following  area  is  a 
moving  safety  zone  and  a  moving 
security  zone:  All  areas  within  a  500 
yard  radius  from  the  President  of  the 
United  States. 

(b)  Effective  Date.  This  section  is 
effective  from  August  17,  1998  through 
August  31,  1998.  The  security  and  safety 
zones  established  by  this  section  will  be 
enforced  by  the  Captain  of  the  Port  or 
the  Coast  Guard  Presidential  Security 
Detail  Senior  Duty  Officer  as  necessary 
to  protect  the  President  and  the  public. 
As  appropriate,  notice  of  the  location  of 
this  zone  may  be  made  via  loud  hailer. 
Channels  16  and  22  VHF,  or  through 
Safety  Marine  Information  Broadcasts. 

(c)  Regulations.  The  general 
regulations  governing  safety  and 
security  zones  in  §§  165.23  and  165.33 
of  this  part  apply.  Entry  into  the  zones 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port  Providence  or  the 
Coast  Guard  Presidential  Security  Detail 
Senior  Duty  Officer. 

Dated:  August  14,  1998. 

Peter  A.  Popko, 

Captain.  U.S.  Coast  Guard  Captain  of  the 
Port. 

[FR  Doc.  98-23374  Filed  8-28-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

ICGD01-98-114] 

RIN  AA97 

Safety  and  Security  Zone;  Presidential 
Visit,  Martha's  Vineyard,  MA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  and 
security  zone,  with  identical 
boundaries,  off  the  south  shore  of 
Martha's  Vineyard,  Massachusetts, 
during  the  President  of  the  United 
States'  vacation  at  the  Friedman 
residence  on  Oyster  Pond,  Martha's 
Vineyard,  Massachusetts.  The  security 
zone  is  needed  to  safeguard  the 
President,  the  public  and  the  area 
adjoining  the  Friedman  residence  from 
sabotage  or  other  subversive  acts. 
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accidents,  or  other  causes  of  a  similar 
nature.  The  safety  zone  is  needed  to 
protect  spectators  and  the  President's 
entourage.  Entry  into  these  zones  are 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Providence,  Rhode 
Island  or  the  Coast  Guard  Presidential 
Seciu-ity  Detail  Senior  Duty  Officer. 
DATES:  This  regulation  is  effective  from 
August  17.  1998,  through  August  31, 
1998. 

ADDRESSES:  Documents  relating  to  this 
temporary  final  rule  are  available  for 
inspection  and  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  Providence, 
20  Risho  Avenue,  East  Providence,  RI 
02914.  Normal  office  hours  are  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
Ronald  Cantin,  U.S.  Coast  Guard, 
Marine  Safety  Field  Office,  Cape  Cod, 
MA.  at  (508)  968-6556. 
Sl>PPLEMENTARY  INFORMATION: 

Drafting  Information.  The  principal 
person  involved  in  drafting  this 
document  is  LT  R.J.  Cantin,  Project 
Manager. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Due  to  the  sensitive  and 
unpredictable  nature  of  the  President's 
schedule,  the  Coast  Guard  received 
insufficient  notice  to  publish  proposed 
rules  in  advance  of  the  event. 
Publishing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  protect  the  President,  the 
public  and  the  area  adjoining  the 
Friedman  residence. 

Background  and  Purpose 

From  August  17, 1998,  to  August  31, 
1998,  President  Clinton  will  be 
vacationing  on  Martha's  Vineyard,  MA. 
While  vacationing,  he  and  his  family 
will  reside  at  the  Friedman  residence, 
which  is  located  on  Oyster  Pond,  just 
inland  of  the  south  shore  of  Martha's 
Vineyard.  The  safety  and  security  zones 
are  needed  to  protect  the  President  and 
the  public  from  harmful  or  subversive 
acts  in  the  vicinity  of  the  Friedman 
residence.  The  safety  and  security  zones 
have  identical  boundaries.  All  persons, 
other  than  those  approved  by  the 
Captain  of  the  Port  or  the  Co§st  Guard 
Presidential  Security  Detail  Senior  Duty 
Officer,  will  be  prohibited  from  these 
zones.  They  encompass  a  rectangular 
area  of  water  extending  approximately 
one-half  mile  along  the  beach  and  500 


yards  out  into  the  water.  The  safety  and 
security  zones  will  be  marked  by  buoys. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26.  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  Regulatory  Evaluation  under 
paragraph  IGe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
The  size  of  the  zones  are  the  minimum 
necessary  to  provide  adequate 
protection  for  the  President.  The  entities 
most  likely  to  be  affected  are 
individuals  wishing  to  view  the 
President  and  pleasure  craft  engaged  in 
recreational  activities.  These 
individuals  and  vessels  have  ample 
space  outside  of  the  safety  and  security 
zones  to  engage  in  these  activities  and 
therefore  they  will  not  be  subject  to 
undue  hardship.  Commercial  vessels  do 
not  normally  transit  the  area  of  the 
safety  and  security  zones.  Any 
hardships  experienced  by  persons  or 
vessels  due  to  these  zones  are  expected 
to  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  temporary 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owmed  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  For  the  reasons  outlined  in 
the  Regulatory  Evaluation,  the  Coast 
Guard  expects  the  impact  to  be  minimal 
on  all  entities.  Therefore,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  temporary  rule,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  temporary  rule  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501). 


Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612,  and  has  determined  that 
these  regulations  do  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
figvire  2-1,  paragraph  34(g)  of 
Commandant  Instruction  M16475.1C, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checklist 
are  included  in  the  docket  and  is 
available  for  inspection  and  copying  at 
the  address  listed  imder  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  §  165.T01-114  is 
added  to  read  as  follows: 

§  165.T01-114    Safety  and  Security  Zone: 
Presidential  Visit;  Martha's  Vineyard,  MA. 

(a)  Location.  The  following  area  is 
both  a  safety  zone  and  a  security  zone; 
From  a  point  beginning  on  land  at 
Latitude  41  degrees  20  minutes  54 
seconds  N,  Longitude  070  degrees  36 
minutes  34  seconds  W;  thence  eastward 
along  the  shoreline  to  a  point  on  land 
at  Latitude  41  degrees  20  minutes  57 
seconds  N,  Longitude  070  degrees  35 
minutes  45  seconds  W;  thence  south 
500  yards  to  an  offshore  point  at 
Latitude  41  degrees  20  minutes  42 
seconds  N,  Longitude  070  degrees  46 
seconds  W;  thence  west  to  an  offshore 
point  at  Latitude  41  degrees  20  minutes 
42  seconds  N,  Longitude  070  degrees  36 
minutes  29  seconds  W;  thence  north  to 
the  beginning  point.  The 
aforementioned  offshore  points  will  be 
marked  by  buoys  indicating  the  safety 
and  security  zone. 

(b)  Effective  Date.  This  section  is 
effective  from  August  17,  1998  through 
August  31, 1998. 
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(c)  Regulations.  The  general 
regulations  governing  safety  and 
security  zones  in  §§  165.23  and  165.33 
of  this  part  apply.  Entry  into  these  zones 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Providence,  or  the 
Coast  Guard  Presidential  Security  Detail 
Senior  Duty  Officer. 

Dated:  August  14.  1998. 
Peter  A.  Popko, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 

Port. 

[FR  Doc.  98-23375  Filed  8-28-98;  8;45  am) 
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Proposed  Rules 


Federal  Register 

Vol.  63.  No.  168 
Monday,  August  31,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  890 
RIN  3206-AI37 

Federal  Employees  Health  Benefits 
Program:  Effective  Dates 

agency:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  proposed 
regulations  to  change  the  existing 
Federal  Employees  Health  Benefits 
(FEHB)  Program  regulations  concerning 
the  effective  date  for  new  enrollments 
made  by  employees  during  the  annual 
open  season.  These  regulations  would 
also  change  the  effective  date  of  open 
season  changes  in  enrollment  made  by 
employees,  annuitants,  former  spouses 
and  individuals  enrolled  under  the 
temporary  continuation  of  coverage 
(TCC)  provisions  of  FEHB  law.  The 
proposed  regulations  would  standardize 
the  effective  date  of  most  of  these  new 
enrollments  or  changes  in  enrollment. 
This  would  make  it  easier  for  employing 
offices  and  health  plan  carriers  to 
administer  the  Program  and  reduce  the 
potential  for  error  in  determining 
effective  dates. 

DATES:  Comments  must  be  received  on 
or  before  September  30,  1998. 
ADDRESSES:  Send  written  comments  to 
Abby  L.  Block,  Chief,  Insurance  Policy 
and  Information  Division,  Retirement 
and  Insurance  Service,  Office  of 
Personnel  Management,  P.O.  Box  57, 
Washington,  EXT  20044;  or  deliver  to 
OPM.  Room  3425.  1900  E  Street  NW.. 
Washington.  DC;  or  FAX  to  (202)  606- 
0633. 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 
D.  Fritz (202) 606-0004. 
SUPPLEMENTARY  INFORMATION:  The 
effective  date  of  new  enrollments  by 
employees  during  the  annual  open 
season  is  specified  in  current 
regulations  as  the  first  day  of  the  first 
pay  period  that  begins  in  the  next 


following  year  and  which  follows  a  pay 
period  during  any  part  of  which  the 
employee  is  in  a  pay  status.  For  open 
season  changes  in  enrollment  by 
employees,  annuitants,  former  spouses 
and  individuals  enrolled  under  TCC.  the 
effective  date  is  the  first  day  of  the  first 
pay  period  that  begins  in  January  of  the 
next  following  year.  Under  current 
regulations,  the  effective  date  for 
employee  enrollments  and  changes  in 
enrollment  may  be  different  each  year 
based  on  which  day  in  January  is  the 
first  day  of  the  pay  period. 

These  proposed  regulations  would 
adopt  January  1st  as  the  effective  date 
for  all  open  season  new  enrollments  for 
employees  in  a  pay  status.  For 
employees  in  a  non-pay  status,  an  open 
season  new  enrollment  must  continue  to 
be  effective  on  the  first  day  of  the  first 
pay  period  that  begins  in  the  next  year 
which  follows  a  pay  period  during  any 
part  of  which  the  employee  is  in  a  pay 
status.  The  effective  date  for  these 
employees  cannot  be  regulated  as 
January  1st  since  they  may  not  meet  the 
requirement  of  being  in  a  pay  status 
prior  to  the  January  1st  effective  date. 

These  regulations  would  also  adopt 
January  1st  as  the  effective  date  for  all 
open  season  changes  in  enrollment  for 
employees,  regardless  of  whether  or  not 
they  are  in  a  pay  status,  and  for 
annuitants,  fprmer  spouses,  and 
individuals  on  TCC. 

We  believe  standardization  of  the 
effective  date  of  new  enrollments  and 
changes  in  enrollment  made  during  the 
annual  open  season  would  be  consistent 
with  the  effective  date  of  benefits 
changes  under  our  contracts  with 
participating  carriers,  and  would 
simplify  administration  of  the  FEHB 
Program.  With  the  effective  date  always 
being  January  1st,  there  is  less  chance  of 
employing  offices  making  errors  in 
either  determining  the  effective  date  or 
forwarding  an  incorrect  effective  date  to 
the  health  benefits  carriers. 
Recordkeeping  by  the  carriers  would  be 
simplified,  resulting  in  less  chance  of 
error  in  entering  data  into  their 
enrollment  systems. 

The  regulations  would  also  bring  a 
measure  of  uniformity  to  the  Program  as 
all  enrollees  would  have  the  same 
effective  date  for  their  open  season 
transactions  regardless  of  their  pay 
period.  Under  current  regulations,  the 
Federal  agencies  that  operate  with  a  pay 
period  different  from  that  used  by  most 


other  agencies  have  different  effective 
dates.  This  regulatory  change  would 
make  it  easier  for  enrollees  since  they 
would  always  know  that  they  are 
covered  by  their  new  plan  beginning 
January  1st. 

These  proposed  regulations  do  not 
affect  government  contributions  or 
employee  withholdings  for  health 
insurance  premiums.  Any  change  in  the 
contributions  or  withholdings  brought 
about  by  a  new  enrollment  or  change  in 
enrollment  made  during  the  open 
season  will  continue  to  be  effective 
begiiming  on  the  first  day  of  the  first 
pay  period  that  begins  in  January  of  the 
next  year.  We  are  not  requiring  that 
employing  offices  prorate  withholdings 
and  contributions  when  the  January  1st 
effective  date  is  not  at  the  beginning  of 
a  pay  period  as  this  would  create  an 
administrative  burden  for  both  the 
employing  offices  and  the  carriers. 

Under  current  regulations,  when  an 
individual  makes  an  open  season 
change  from  a  plan  with  a  deductible 
any  covered  expenses  incurred  from 
January  1st  to  the  effective  date  of  the 
open  season  change  count  towards  the 
losing  carrier's  prior  year  deductible. 
Enrolled  individuals  and  their  family 
members  are  eligible  for  reimbursement 
by  the  losing  carrier  for  covered 
expenses  incurred  during  the  current 
year  if  the  prior  year's  deductible  or 
family  limit  on  deductibles  had 
previously  been  met.  Since  these 
proposed  regulations  make  January  1st 
the  effective  date  for  all  open  season 
changes  in  enrollment,  this  provision  is 
no  longer  necessary.  We  are  therefore 
removing  the  provision  for  deductible 
carryover  (§890.201(a)(10))  from  the 
current  regulations. 

Reduction  of  Comment  Period  for 
Proposed  Rulemaking 

I  have  determined  that  the  comment 
period  will  be  thirty  days  because  OPM 
must  receive  public  comments  on  this 
new  initiative  as  soon  as  possible  in 
order  to  analyze  them,  work  with 
interested  parties,  and  publish  a  final 
regulation  prior  to  the  begirming  of  the 
1999  Contract  Year. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  primarily  affect 
administrative  procedures  for  Federal 
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agencies  and  health  benefits  carriers 
that  participate  in  the  FEHB  Program. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedure,  Government  employees. 
Health  facilities,  Health  insurance, 
Health  professions.  Hostages,  Iraq, 
Kuwait,  Lebanon.  Reporting  and 
recordkeeping  requirements. 
Retirement. 

U.S.  Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

Accordingly.  OPM  proposes  to  amend 
5  CFR  Part  890  as  follows: 

PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1.  The  authority  citation  for  part  890 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8913;  §  890.803  also 
issued  under  50  U.S.C.  403p,  22  U.S.C.  4069c 
and  4069C-1;  subpart  L  also  issued  under 
sec.  599C  of  Pub.  L.  101-513,  104  Stat.  2064, 
as  amended;  §890.102  also  issued  under 
sections  11202(f),  11232(e),  and  11246  (b) 
and  (c)  of  Pub.  L.  105-33,  111  Stat.  251. 
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§  890.201     [Amended] 

2.  In  §  890.201,  paragraph  (a)(10)  is 
removed  and  paragraph  (a)(ll)  is 
redesignated  as  paragraph  (a)(10). 

3.  In  §  890.301,  paragraph  (f)(4)  is 
revised  to  read  as  follows: 

§  890.301    Opportunities  for  employees  to 
enroll  or  change  enrollment;  effective  dates. 

»         •         »         •         » 

(f)  *   *   • 

(4}(i)  An  open  season  new  enrollment 
for  an  employee  in  a  pay  status  takes 
effect  on  the  first  day  of  January  of  the 
next  year. 

(ii)  An  open  season  new  enrollment 
for  an  employee  in  a  non-pay  status 
takes  effect  on  the  first  day  of  the  first 
pay  period  that  begins  in  the  next  year 
and  which  follows  a  pay  period  during 
any  part  of  which  the  employee  is  in  a 
pay  status. 

(iii)  An  open  season  change  of 
enrollment  takes  effect  on  the  first  day 
of  January  of  the  next  year. 
***** 

4.  In  §  890.306,  paragraph  (fl(2)  is 
revised  to  read  as  follows: 

§  890.306  Opportunities  for  annuitants  to 
change  enrollment  or  to  reenroll;  effective 
dates. 

***** 


(2)  An  open  season  reenroUment  or 
change  of  enrollment  takes  effect  on  the 
first  day  of  January  of  the  next  year. 

***** 

5.  In  §  890.806,  paragraph  (0(2)  is 
revised  to  read  as  follows: 

§  890.806    Opportunities  for  former 
spouses  to  enroll  and  change  enrollment; 
effective  dates  of  enrollment 

***** 
(f)*   *   * 

(2)  An  open  season  reenroUment  or 
change  of  enrollment  takes  effect  on  the 
first  day  of  January  of  the  next  year. 

*  »         *         *         • 

6.  In  §  890.1108,  paragraph  (e)(2)  is 
revised  to  read  as  follows: 

§  890. 1 1 08    Opportunities  to  change 
enrollment;  effective  dates. 

***** 

(e)*  •   * 

(2)  An  open  season  change  of 
enrollment  takes  effect  on  the  first  day 
of  January  of  the  next  year. 

*  *        *        «        • 

(FR  Doc.  98-23335  Filed  8-28-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  999 

Pocket  No.  FV98-099-1  PR] 

Revised  Quality  and  Handling 
Requirements  and  Entry  Procedures 
for  Imported  Peanuts  for  1999  and 
Subsequent  Import  Periods 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  invites 
comments  on  several  revisions  to  the 
peanut  import  regulation  effective  with 
the  1999  and  subsequent  peanut  import 
quota  periods.  The  proposed  changes 
would:  Relax  certain  quality 
requirements;  modify  entry  procedures; 
revise  handling  requirements;  reduce 
the  reporting  burden;  and  establish  a 
new  reporting  period  for  peanuts 
imported  into  the  United  States. 
Changes  to  the  quality  and  handling 
requirements  are  proposed  to  make  the 
import  requirements  consistent,  as 
required  by  law,  with  regulations 
covering  domestically-produced 
peanuts  under  Marketing  Agreement 
No.  146  (Agreement).  Changes  to  import 
procedures  and  reporting  requirements 
are  proposed  by  the  Agricultural 
Marketing  Service  (AMS)  to  improve 
efficiency  of  the  importation  process, 


ease  the  reporting  burden,  and  provide 
importers  with  more  time  to  meet 
peanut  import  regulation  requirements. 
This  proposal  continues  safeguard 
measures  which  prevent  non-edible 
imported  peanuts  from  being  used  in 
human  consumption  outlets  in  the 
United  States.  This  action  would  benefit 
peanut  importers,  handlers,  and 
consumers  by  helping  to  ensure  that  all 
peanuts  in  the  domestic  marketplace 
comply  with  the  same  quality  standards. 
DATES:  Comments  received  by 
September  30,  1998  will  be  considered 
prior  to  issuance  of  a  final  rule.  The 
comment  period  for  information 
collections  under  the  Paperwork 
Reduction  Act  of  1995  continues 
through  October  30,  1998. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule. 
Comments  must  be  sent  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  D.C.  20090-6456; 
fax:  (202)  720-5698,  or  E-mail: 
moabdocketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register. 
Comments  received  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours.  Comments  concerning 
the  amended  information  collection 
under  the  Paperwork  Reduction  Act  of 
1995  should  also  be  sent  to  the  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Tichenor,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  D.C.  20090-6456; 
telephone:  (202)  720-6862,  or  fax:  (202) 
720-5698.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber  at 
the  same  address  and  fax  number, 
telephone:  (202)  720-2491. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  would  amend  the  peanut 
import  regulation  (7  CFR  Part  999.600) 
issued  June  11,  1996.  and  published  in 
the  Federal  Register  (61  FR  31306,  June 
19,  1996),  which  regulates  the  quality  of 
peanuts  imported  into  the  United  States. 
Amendments  to  the  regulation  were 
issued  December  31,  1996  (62  FR  1269, 
January  9,  1997)  and  September  19, 
1997  (62  FR  50243,  September  25, 
1997). 

The  import  regulation  is  effective 
under  subparagraph  (f)(2)  of  section 
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108B  of  the  Agricultural  Act  of  1949  (7 
U.S.C.  1445c3)  (Act),  as  amended 
November  28,  1990,  and  August  10, 
1993,  and  section  155  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (7  L'.S.C.  7271).  These 
statutes  provide  that  the  Secretary  of 
Agriculture  (Secretary)  shall  require  that 
all  peanuts  in  the  domestic  and  export 
markets  fully  comply  with  all  quality 
standards  under  Marketing  Agreement 
No.  146  (7  CFR  Fart  998)  (Agreement), 
issued  pursuant  to  the  Agricultural 
Marketing  Agreement  Act  of  1937 
(AM.\A).  as  amended  (7  U.S.C.  601- 
674).  The  handling  requirements 
proposed  in  this  rule  are  the  same  as,  or 
similar  to,  those  recommended  by  the 
Peanut  Administrative  Committee 
(Committee  or  PAC),  the  administrative 
agency  that  oversees  the  Agreement's 
quality  assurance  program. 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  rule  has  been  reviewed  under 
E.xecutive  Order  12988,  Civil  Justice 
Reform.  Under  the  regulations, 
importers  of  foreign-produced  peanuts 
must;  Follow  certain  entry  procedures 
with  the  U.S.  Customs  Service  (Customs 
Service);  obtain  certification  that  such 
peanuts  meet  edible  quality 
requirements  or  are  disposed  to  non- 
edible  peanut  outlets;  and  report 
disposition  of  peanuts  to  AMS  within 
an  established  time  period.  This  rule 
proposes  several  changes  to  the  current 
regulation  to  relax  quality  requirements, 
modify  entry  procedures,  and  relax 
reporting  requirements.  The  rule  is  not 
intended  to  have  retroactive  effect.  This 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Discussion 

The  peanut  import  regulation  was 
issued  June  11,  1996.  At  that  time,  three 
duty  free  peanut  quotas  for  1996  had 
been  filled  and  no  peanuts  were  entered 
under  duty  for  the  remainder  of  1996. 
Therefore,  the  peanut  import  regulation 
had  its  first  practical  application  on 
January  1,  1997,  when  the  Mexican 
peanut  quota  opened,  and  again  on 
April  1,  1997,  when  Argentine  and 
"other  country"  quotas  opened.  By 
international  agreements,  these  three 
duty  free  peanut  quotas  increase  each 
year,  allowing  more  foreign-produced 
peanuts  duty  free  access  to  U.S. 
markets.  For  the  1999  peanut  quota 


year,  the  Mexican  quota  will  total 
approximately  8.7  million  pounds  (3.95 
million  kilograms).  Argentina's  1999 
peanut  quota  will  total  approximately 
89  million  pounds  (40.4  million  kg.)  and 
the  quota  for  all  other  countries  will  be 
approximately  17.7  million  pounds  (8 
million  kg.).  The  total  volume  will  be 
about  a  10  percent  increase  over  the 
combined  1998  peanut  quotas. 

The  Committee  met  April  29  and  30, 
1997,  and  recommended  relaxations  to 
the  quality  and  handling  requirements 
of  the  domestic  peanut  program.  Those 
relaxations  have  been  finalized  by  the 
Department  of  Agriculture  (USDA)  and 
made  effective  for  domestically- 
produced  peanuts.  Where  applicable, 
those  changes  are  proposed  for  imported 
peanuts  in  this  rulemaking.  The 
Committee  met  a  second  time  on  May 
27,  1998,  and  unanimously 
recommended  no  further  changes  in  the 
domestic  program's  quality 
requirements  or  handling  procedures.  In 
addition,  after  review  of  the  entr>'  and 
certification  process,  AMS  proposes 
additional  modifications  to  the  import 
regulation  to  increase  the  efficiency  of 
the  importation  procedure  and  relax 
reporting  requirements. 

Therefore,  this  rulemaking  action 
proposes  the  following  modifications  to 
Section  999.600. 

(1)  AMS  proposes  removal  of  a  phrase 
in  the  definition  o{  Negative  aflatoxin 
content,  in  Section  999.600,  paragraph 
(a)(10).  The  phrase,  "and  25  parts-per- 
billion  (ppb)  or  less  for  non-edible 
quality  peanuts,"  is  proposed  to  be 
removed  because  that  action  level  is  no 
longer  used  for  non-edible  peanuts.  This 
proposed  revision  would  make  the 
requirements  under  these  regulations 
consistent  with  those  under  the 
Agreement.  Molds  such  as  Aspergillus 
flavus  (A.flavus)  are  present  naturally  in 
soil.  Anatoxin  is  a  carcinogen  which 
may  develop  from  A.flavus  which  is 
more  likely  to  be  found  on  stressed 
peanut  plants  and  damaged  or  defective 
kernels  than  on  sound,  whole  kernels. 

Also,  in  paragraph  (a)(l5),  Marketing 
Agreement  No.  146  is  referred  to  as  the 
Peanut  Marketing  Agreement  No.  146. 
The  word  "peanut"  is  not  a  part  of  the 
title  of  the  Agreement  and  would  be 
removed  from  the  definition  to  make  it 
technically  correct. 

(2)  AMS  proposes  to  change  the 
definition  of  Conditionally  released  in 
Section  999.600,  paragraph  (a)(16).  to 
conform  with  Customs  Service 
terminology.  The  current  definition 
states  that  peanuts  are  conditionally 
released  for  further  handling  "before 
final  release."  The  phrase  "final 
release"  is  not  consistent  with  Customs 
Service  terminology  and  would  be 


removed  to  avoid  confusion.  This 
proposal  would  define  conditionally 
released  as  "released  from  U.S.  Customs 
Service  custody  for  further  handling, 
sampling,  inspection,  chemical  analysis, 
storage,  and,  if  necessary, 
reconditioning."  These  activities  are 
conducted  to  meet  the  requirements  of 
the  import  regulation.  If  inspection  and 
certification  are  not  obtained  prior  to 
application  for  entry,  or  if  peanuts  are 
not  held  in  Customs  Service  bonded 
storage  facilities  when  inspected,  the 
peanuts  would  be  conditionally  released 
for  such  inspection  and  needed 
reconditioning.  Conditional  release 
would  provide  more  time  for  importers 
to  obtain  inspection  certifications  and  to 
report  compliance  with  the  import 
regulation. 

(3)  AMS  proposes  to  remove  a 
redundant  sentence  in  paragraph  (b)(1) 
of  Section  999.600.  The  second  sentence 
states  that  "only  Segregation  1  peanuts 
may  be  used  for  human  consumption." 
This  sentence  is  re-stated  at  the  end  of 
the  paragraph  and  is  more  appropriately 
placed  at  the  end  of  the  paragraph. 

(4)  Paragraph  (c)(l)(i)  of  the  Outgoing 
regulation  in  Section  999.600.  currently 
states  that  "no  importer  shall  ship  or 
otherwise  dispose"  of  imported  peanuts 
unless  the  peanuts  meet  certain  import 
requirements.  The  introductory 
sentence  would  be  amended  by 
removing  the  words  "ship  or 
otherwise."  This  change  would  make 
the  text  consistent  with  the  revised  text 
of  corresponding  paragraph  (a)  of 
Section  998.200  of  the  Agreement 
regulations. 

This  modification  has  the  effect  of 
removing  text  which  allows  forwarding 
of  very  high  quality  imported  peanuts  to 
buyers  before  receipt  of  quality 
certifications.  However,  the  impact  of 
this  modification  is  not  expected  to  be 
significant.  Given  the  quality  of 
imported  peanuts,  importers  have  been 
reluctant  to  forward  lots  to  buyers  prior 
to  receipt  of  both  grade  and  aflatoxin 
certifications.  The  risk  of  having  to  have 
the  lot  returned  for  reconditioning  is 
greater  than  the  benefit  of  shipping  a 
few  days  early.  The  delays  are  not 
excessive  as  aflatoxin  analyses  are 
usually  completed  within  two  or  three 
days,  and  the  results  faxed  back  to 
importers.  Finally,  grade  and  aflatoxin 
certifications  often  are  completed  before 
other  Federal  agency  clearances  are 
received.  Therefore,  this  modification 
would  not  be  expected  to  have  an 
impact  on  the  importation  process  or  on 
peanut  importers.  This  modification  is 
made  in  conjunction  with 
Recommendation  6. 

(5)  To  be  consistent  with  a  recent 
change  in  the  Agreement  regulation's 
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"Other  Edible  Quality"  table,  this  rule 
proposes  to  relax  the  tolerance  for 
"Unshelled  and  damaged  kernels"  (from 
1.50  to  2.00  percent)  in  the  "lots  of 
splits"  categories  specified  in  Table  1, 
"Minimum  Grade  Requirements"  of 
paragraph  (c)(l)(i).  The  new 
requirement  now  matches  the  tolerance 
for  "Unshelled  and  damaged  kernels"  as 
specified  in  the  U.S.  Grade  Standards 
for  Peanuts.  Table  1  shows  the  current 
tolerance  for  unshelled  and  damaged 
kernels  as  1.50  percent  (the  second 
column  under  "Lots  of  splits").  The 
tolerance  would  be  relaxed  to  allow  for 
2.00  percent  unshelled  and  damaged 
kernels  in  split  lots.  The  relaxation  in 
tolerance  of  one  half  of  one  percent 
could  reduce  the  number  of  imported 
peanut  lots  that  need  to  be 
reconditioned  to  meet  outgoing  quality 
requirements.  This  could  save  importers 
reconditioning  costs  and  storage  costs. 
This  relaxation  already  has  been  made 
effective  for  domestically-produced 
peanuts. 

(6)  This  modification  would  remove 
the  text  of  paragraph  (c)(l)(ii)  and  the 
first  six  grade  categories  in  Table  2 — 
Superior  Quality  Requirements.  The 
Committee  estabfished  Table  2  in  the 
Agreement  regulations  several  years  ago 
to  qualify  higher  grade  peanut  lots  for 
its  indemnification  program.  However, 
the  indemnification  coverage  has  been 
greatly  reduced  by  recent  Committee 
actions  and  the  first  six  grade  categories 
are  no  longer  certified  imder  the 
Agreement.  Thus,  those  grade  categories 
would  be  removed  from  the  import 
regulation  in  this  rulemaking  action. 
The  final  three  grade  categories  in 
Table  2  covering  domestically-produced 
peanuts  with  not  more  than  15  percent 
sound  spHt  kernels  still  have  a  small 
domestic  marketing  niche  and  have 
been  moved  to  Table  1  under  the 
Maximum  Limitations  category  in  the 
Agreement  regulations.  To  be  consistent 
with  that  modification,  the  last  three 
imported  "with  splits"  categories 
covering  Runners,  Virginias,  and 
Spanish  and  Valencia  with  "not  more 
than  15  percent  sound  splits"  would  be 
moved  to  the  Minimum  Grade 
Requirements  table  in  paragraph  (c)(l)(i) 
of  the  import  regulation.  Also,  to  be 
consistent  with  the  other  maximum 
tolerances  in  the  "Unshelled  peanuts 
and  damaged  kernels"  column,  and  in 
the  "Minor  defiacts"  column,  the 
perc«itage  tolerances  for  the  three 
transferred  categories  would  be 
increased  (relaxed)  from  1.25  to  1.50 
percent  and  from  2.00  to  2.50  percent, 
respectively. 

Recommendations  5  and  6  have  the 
effect  of  relaxing  the  minimum  quality 
requimnents  of  the  import  regiilaticm, 


and,  together,  simplify  grade 
requirements  by  providing  only  one  set 
of  peanut  quality  requirements  for 
human  consumption  use.  While  these 
proposed  changes  remove  a  provision 
that  allows  shipment  of  high  quality  lots 
to  buyers  immediately  after  grading, 
given  the  nature  of  peanut  quality  and 
importation  processes,  the  proposed 
changes  would  not  be  expected  to  delay 
shipments  or  negatively  affect  the 
handling  of  imported  peanuts. 

To  effectuate  the  above  three  changes, 
paragraph  (c){l)(i)  would  be  modified  by 
removing  the  words  "ship  or 
otherwise."  The  text  and  the  first  six 
grade  categories  of  Table  2  in  paragraph 
{c)(l)(ii)  also  would  be  deleted  from  the 
regulation  and  the  last  three  grade 
categories  would  be  moved  to  the  table 
in  paragraph  (c)(l)(i).  Paragraph 
(c)(l)(iii)  would  be  redesignated  as 
paragraph  (c)(l)(ii)  and  a  conforming 
change  would  be  made  to  that  paragraph 
by  deleting  the  second  sentence  which 
specifies  that  samples  must  be  taken 
from  Superior  Quality  peanut  lots  prior 
to  shipment.  Finally,  because  Table  2 
would  be  deleted,  it  would  not  be 
necessary  to  refer  to  the  "Minimum 
Grade  Requirements"  table  as  Table  1, 
and  conforming  changes  would  be  made 
in  paragraph  (c)(l)(i),  introductory 
paragraph  (e),  and  in  paragraph  (e)(3). 

(7)  Paragraph  (d)(3)(ii)  would  be 
changed  to  specify  a  maximum  lot  size 
for  farmers  stock  peanuts.  The  import 
regulation  currently  specifies  the 
maximum  lot  size  for  farmers  stock, 
cleaned-inshell  and  shelled  peanuts  as 
200.000  pounds  (90,720  kilograms). 
However,  the  200,000  pound  size  limit 
is  apphed  only  to  shelled  peanuts  under 
the  Agreement,  and  is  based  on  an 
understanding  between  the  Committee 
and  the  inspection  service,  reached 
some  years  ago.  The  maximtmi  lot  size 
for  domestically-produced,  farmers 
stock  peanuts  is  limited  to  one 
conveyance,  or  two  or  more 
conveyances  with  a  combined  weight 
not  exceeding  24,000  poiinds  (10,886 
kilograms),  llie  smaller  lot  size  is 
established  for  farmers  stock  peanuts 
because  farmers  stock  peanuts  have  not 
undergone  extensive  cleaning  and 
sorting  processes  and.  gener^ly,  ctmtain 
more  foreign  material  and  A.flavus  mold 
than  lots  of  milled  ])eanuts.  Smaller  lot 
sizes  help  increase  the  effectiveness  of 
sampling  variability  and  assure  that  the 
collected  sample  is  representative  of  the 
entire  lot.  The  200,000  poimd  Umit  for 
shelled  peanuts  is  the  maximum  volume 
on  which  random  sampling  procedures 
can  be  systematically  and  accurately 
implemented. 

Therefore,  imder  this  proposal, 
foreign-prodQced  peanuts  imported  in 


farmers  stock  form  would  be  inspected 
in  single  conveyances  or  combined 
conveyances  not  exceeding  a  total  of 
24.000  pounds.  Only  a  small  percentage 
of  the  peanuts  imported  during  1997 
and  1998  were  imported  in  farmers 
stock  form,  and  all  complied  with  this 
maximum  lot  size.  This  inspection 
practice  would  help  exporters  plan  their 
shipments  and  should  not  have  a 
negative  impact  on  future  imports  of 
farmers  stock  p>eanuts.  For  these 
reasons,  the  second  sentence  of 
paragraph  (d)(3)(ii)  would  be  modified 
to  provide  maximum  lot  size  for  farmers 
stock  peanuts. 

Paragraph  (d)(3)(i)(A)  would  be 
changed  to  reflect  closing  of  the 
inspection  office  in  Yuma.  Arizona.  TTie 
introductory  sentence  in  paragraph 
(d)(3)(i)(B)  would  be  changed  to  more 
accurately  reflect  the  sampling  service 
provided  by  some  inspection  service 
offices. 

(8)  AMS  proposes  strengthening  the 
lot  identification  requirements  for 
shelled  peanuts  by  adding  new 
paragraph  (d)(4)  of  the  import 
regulation.  The  Agreement  regulation 
requires  Positive  Lot  Identification  (PU) 
generally  using  tags  which  are  sewn  on 
each  bag  or  super  sack  of  domestically- 
produced  shelled  peanuts.  The  PLI  tag 
is  applied  after  shelling,  at  the  time  of 
packaging  and  inspection.  The  current 
import  regulation  does  not  require  PLI 
tags  sewn  at  the  time  of  first  insjiection 
when  several  hundred  thousand  pounds 
of  peanuts  arrive  at  a  port-of-entry  at 
one  time.  Such  a  requirement  would  be 
a  burden  on  importers  because  of  the 
large  volume  and  lack  of  equipment, 
space,  and  time  needed  to  sew  tags  on 
individual  bags.  However,  better  lot 
identification  for  imported  peanuts  is 
needed  to  insure  integrity  of  the  p>eanut 
import  program. 

Lot  identification  practices  cxirrently 
apphed  to  imported  peanuts  by  the 
Federal-State  Inspection  Service 
(inspection  service)  provide  that  lots,  or 
pallets  within  a  lot,  be  identified  by  a 
tag  which  is  affixed  to  the  lot  or  pallet. 
Such  identificaticm  does  not  prevent  the 
individual  bags,  sacks,  or  cartons  in  the 
lot  from  being  tampered  with  or 
exchanged  with  other  bags,  sacks,  or 
cartons.  The  inspecticm  service  cannot 
insure  integrity  of  a  lot  that  is  cmly  "lot 
identified."  Simple  lot  identity  does  not 
guarantee  that  peanuts  drawn  in  a 
second  sample  under  an  appeal  process 
come  from  the  same  peanut  lot  or 
containers  from  which  the  first  sample 
was  drawn. 

Therefore,  AMS  proposes  a  mwe 
rehable  FLl  to  be  applied  to  shelled 
pjeanuts  by  the  inspector  at  the  time  of 
first  inspection.  This  may  include:  (1) 
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Wrapping  PLI  tape  around  the  top  layer 
of  bags  or  boxes  in  such  a  way  that  no 
peanuts  could  be  removed  or  added;  (2) 
shrink  wrapping  pallets  or  multiple  bags 
with  a  PLI  sticker  applied  to  the 
wrapped  pallets  or  bags;  (3)  stamping  or 
stenciling  and  numbering  individual 
baigs  or  boxes;  (4)  affixing  a  PLI  seal  to 
the  door  of  a  shipping  container  so  that 
it  could  not  be  opened  without  breaking 
the  seal;  or  (5)  other  methods  acceptable 
to  the  inspection  service  that  clearly 
identlHes  the  lot,  is  securely  affixed  to 
the  lot,  and  prevents  peanuts  ht)m  being 
removed  or  added  to  the  lot. 

These  PLI  methods  represent 
substantially  less  burdensome  and  less- 
costly  procedures  than  PLI  tags  sewn  on 
individual  bags.  For  instance,  stenciling 
bags  with  a  spray  paint  is  a  faster  and 
much  less  expensive  method  of  lot 
identity  that  represents  an  acceptable 
alternative  to  sewing  tags  on  individual 
bags.  The  inspection  service  ofUce  in 
Suffolk,  Virginia,  used  stenciling  of 
imported  peanuts  in  bags  during  the 
1997  and  1998  quota  years.  These 
methods  also  do  not  require  special 
training  or  equipment  and  can  be 
carried  out  by  inspection  service 
[rarsonnel  throughout  the  U.S.  These 
methods  should  not  require  substantial 
extra  time  or  material  at  the  time  of  first 
inspection.  Increased  costs  to  the 
importer  should  be  in  the  form  of  a  few 
extra  minutes  to  wrap  pallets  or  stencil 
bags,  and  would  vary  with  the  size  and 
containerization  of  each  lot.  These  PLI 
methods  could  increase  average  storage 
costs  when  warehouse  space  for 
inspection  is  very  limited  or  when  an 
unusual  amount  of  movement  of  lots  is 
required  during  lengthy  warehouse 
storage.  However,  increased  costs 
should  not  be  significant  in  comparison 
to  overall  costs  of  importation.  Also, 
importers  should  benefit  from  improved 
lot  identity  if  a  lot  needs  to  have  an 
appeal  inspection  or  if  the  Customs 
Service  were  to  demand  redelivery. 

The  inspection  service  currently 
works  with  domestic  peanut  handlers 
and  storage  warehouses  to  determine 
the  most  appropriate  PLI  or  lot  identity 
method  to  he  used.  The  same 
cooperative  relationship  should  apply  to 
importers.  Several  factors  will  dictate 
which  PLI  method  should  be  used:  (1) 
Size  of  the  lot;  (2)  storage  space  on  the 
wharf  or  in  the  warehouse;  (3)  required, 
further  movement  of  the  lot  prior  to 
receipt  of  certification;  and  (4)  other 
needs  of  the  importer,  wharf  or 
warehouse  operators,  or  the  Customs 
Service.  Any  request  for  extension  of  the 
reporting  period,  or  appeal  inspection, 
would  include  the  PLJ  number  or 
designation  of  the  lot  needing  additional 
reporting  time. 


AMS  believes  that  these  increased  lot 
identity  practices  outweigh  the  possible 
minimal  increases  in  handling  or 
inspection  costs  associated  with  better 
lot  identification.  Tighter  lot-identity 
requirements  would  be  consistent  with 
practices  currently  used  by  the 
inspection  service  to  PLI  domestically- 
produced  peanuts.  PLI  also  would  help 
importers  maintain  the  integrity  of  lots, 
should  questions  arise  from  the  Customs 
Service  after  conditional  release. 

AMS  believes  that  positive  lot 
identification  of  inspected  lots  is 
essential  in  maintaining  the  integrity  of 
imported  shelled  lots  after  first 
inspection.  Lots  failing  grade  and 
aflatoxin  certifications  can  be  appealed 
pursuant  to  current  paragraph  {d)(5).  In 
the  appeal  process,  the  lot  is  sampled  a 
second  time.  Without  PLI,  there  is  no 
guarantee  that  peanuts  sampled  under 
an  appeal  inspection  are  the  same 
peanuts  as  those  which  failed  initial 
inspection.  Therefore,  a  sentence  would 
be  added  to  current  paragraph  (d)(5)  to 
provide  that  peanut  lots  which  show 
evidence  of  tampering  or  PLI  violation, 
would  not  be  eligible  for  an  appeal 
inspection. 

These  PLI  methods  would  be  applied 
to  peanut  lots  at  the  first  inspection.  If 
a  lot  subsequently  fails  either  grade  or 
aflatoxin  analysis,  the  lot  may  be  sent  to 
a  remilling  or  blanching  operation  for 
reconditioning.  In  such  cases,  PLI  of  the 
lot  from  the  warehouse  to  the 
reconditioning  site  and  during 
reconditioning  does  not  have  to  be 
maintained.  However,  the  importer 
must  maintain  information  which  ties 
the  reconditioned  lot  to  the  original  lot. 
This  information  must  be  provided  to 
the  inspection  service  upon  inspection 
after  reconditioning.  Thus,  inspection 
surveillance  of  the  lot  does  not  have  to 
be  maintained  during  reconditioning. 
This  lot  identity  procedure  is  consistent 
with  the  handling  requirements  for 
domestically  produced  peanuts  under 
the  Agreement. 

PU  requirements  after  reconditioning 
also  would  be  updated  in  this  proposal 
to  make  the  treatment  of  reconditioned 
imported  peanuts  consistent  with 
current  industry  practice  for 
domestically-produced  peanuts.  Under 
Agreement  requirements,  failing  lots 
that  are  reconditioned  by  remilling  or 
blanching  are  positive  lot  identified  by 
sewing  tags  on  bags  and  by  taping  and 
tagging  bulk  bins.  For  shelled  peanuts, 
the  tag  is  sewn  into  the  closure  of  the 
bag.  In  plastic  bags,  the  tag  is  inserted 
prior  to  sealing  so  that  the  official  stamp 
is  visible.  This  is  the  most  efficient  PLI 
procedure  and  is  currently  carried  out 
by  the  remiller  or  blancher  at  the  end  of 
the  remilling  and  blanching  process. 


The  inspection  service  certifies  the 
reconditioned  lot  based  on  the  PLI  tags 
applied  to  bags  and  bins.  Bulk 
shipments  and  bulk  bins  would  be 
positive  lot  identified  by  sealing  the 
conveyance  and,  if  in  other  containers, 
sealed  by  means  acceptable  to  the 
inspection  service.  This  proposal  would 
ensure  that  the  same  PLI  procedures  are 
applied  to  imported  peanuts  which  are 
reconditioned  by  remilling  or  blanching. 
Costs  for  these  PLI  measures  are  covered 
in  the  remilling  and  blanching  charges, 
and,  thus,  would  not  be  expected  to 
increase  costs  for  importers.  Indeed, 
some  blanching  operations  used  this  PLI 
method  on  imported  peanuts  during 
1997  and  1998. 

These  PLI  requirements  and 
procedures  would  be  established  in  the 
import  regulation  by  adding  a  new 
paragraph  (d)(4)  and  redesignating 
current  paragraphs  (d)(4)  and  (5)  as 
(d)(5)  and  (6),  respectively.  Also, 
references  to  lot  identity  in  paragraphs 
(c),  td).  (d)(1)  and  (g)(6)  would  be 
amended  to  read  "Positive  Lot 
Identification." 

It  shall  be  noted  that  under  the 
Agreement  and  import  programs,  a 
failing  lot  that  is  reconditioned  must  be 
re-certified  for  both  grade  and  aflatoxin 
content  after  reconditioning.  It  does  not 
matter  whether  the  original  lot  fails  for 
grade  or  aflatoxin  analysis;  both 
analyses  must  be  conducted  a  second 
time.  The  reconditioned  lot  is 
considered  to  be  a  new  lot  because  the 
size  and  quality  is  different  from  the 
original  lot,  and  the  previous  lot 
identity  has  been  lost.  This  procedure 
was  in  effect  and  properly  carried  out 
for  reconditioned  imported  peanuts  in 
1997  and  1998. 

A  minor  clarification  would  be  added 
to  redesignated  paragraphs  (d)(5)(ii)  and 
(iii).  These  paragraphs  refer  to  a  "notice 
of  sampling"  as  the  inspection  service's 
grade  certification  of  shelled  peanuts. 
The  inspection  service  now  commonly 
uses  the  "Milled  Peanut  Inspection 
Certificate,"  AMS  form  FV-184-9A,  to 
certify  the  grade  quality  of  shelled 
peanuts.  That  form's  title  would  be 
added  to  paragraphs  (d)(5)(ii)  and  (iii). 

AMS  would  advise  importers  that 
containers  of  imported  lots  of  shelled 
peanuts  may  be  subdivided  prior  to 
inspection.  During  the  1997  and  1998 
quota  years,  some  containers  of  shelled 
peanuts,  when  off-loaded  and  made 
available  for  inspection,  revealed  wet  or 
moldy  bags.  The  importers,  suspecting 
such  bags  would  fail  quality 
requirements,  isolated  the  wet  and 
moldy  bags  apart  from  other  bags  in  the 
container  to  reduce  possible 
contamination  of  good  peanuts.  This 
practice  is  acceptable  and  can  be  done 


Federal  Register / Vol.  63,  No.  168 /Monday.  August  31.  1998 /Proposed  Rules 


46185 


at  a  Customs  Service  bonded  warehouse 
without  inspection  service  oversight.  If 
the  moldy  bags  are  held  separately  in  a 
Customs  Services  bonded  warehouse 
and  then  re-exported  without  leaving 
Customs  Service  custody,  those  moldy 
bags  do  not  have  to  be  reported  to 
AMS — except  that  the  difference  in  the 
volume  reported  on  the  stamp-and-fax 
form  and  the  volume  inspected  must  be 
reported  to  the  inspection  service. 
However,  if  the  moldy  bags  are 
combined  into  a  separate  lot  and 
identified  on  an  inspection  certificate, 
or  moved  out  of  Customs  custody,  the 
bags  are  subject  to  import  requirements 
and  must  be  reported  as  separate  peanut 
lots.  If  such  a  lot  fails  quality 
requirements,  it  may  be  reconditioned, 
disposed  to  an  non-edible  peanut  outlet 
pursuant  to  import  requirements,  or  re- 
exported pursuant  to  Customs  Service 
procedures.  These  dispositions  must  be 
reported  to  AMS. 

(9)  The  second  to  the  last  sentence  in 
current  paragraph  (d)(4)(iii)  provides 
that  laboratories  shall  provide  aflatoxin 
assay  results  to  the  importer.  Upon 
review,  USDA  determines  that  this 
sentence  is  redundant  with  provisions 
in  current  paragraph  {d)(4)(v).  Thus,  this 
proposal  would  remove  the  second  to 
last  sentence  of  current  paragraph 
(d){4)(iii). 

(10)  Several  changes  in  the  regulatory 
text  would  be  made  regarding  reporting 
of  aflatoxin  certifications  to  AMS. 
Current  paragraph  (d)(4)(iv)(A)  provides 
that  importers  "should"  contact  one  of 
the  laboratories  to  arrange  for  chemical 
analyses  of  imported  peanut  lots. 
However,  because  chemical  analysis  is 
required  under  the  regulation,  the  word 
"should"  does  not  convey  the 
mandatory  nature  of  the  requirement 
that  aflatoxin  analysis  must  be 
conducted  on  all  imported  peanut  lots 
intended  for  human  consiunption.  Thus, 
the  first  sentence  of  redesignated 
paragraph  (d)(5)(iv)(A)  would  be  revised 
to  state  that  importers  "shall"  contact 
one  of  the  laboratories  to  arrange  for 
chemical  analyses. 

Current  paragraph  (d)(4)(v)  would  be 
revised  to  include  the  requirement  that 
importers  "shall  cause"  aflatoxin 
certifications  to  be  reported  to  AMS. 
The  last  sentence  in  current  paragraph 
(d)(4)(v)(B)  would  be  revised  and  moved 
to  redesignated  paragraph  (d)(5)(v)  for 
more  appropriate  placement  of  the 
instructions. 

(11)  The  Hst  of  aflatoxin  testing 
laboratories  showm  in  current  paragraph 
(d)(4)(iv)(A)  would  be  updated  in  this 
rulemaking  action.  The  laboratory  in 
Ashbum,  Georgia  formerly  operated  by 
AMS  is  now  operated  privately  as  a 
PAC-approved  laboratory.  The  USDA 


laboratory  in  Dothan,  Alabama  is  now 
operated  by  the  Alabama-Federal  State 
Inspection  Service.  In  addition,  three 
new  laboratories  in  Headland,  Goshen, 
and  Enterprise,  Alabama  have  been 
certified  by  AMS  and  approved  by  the 
PAC  as  Alabama-Federal  State 
laboratories.  The  PAC-approved 
laboratory  in  San  Antonio.  Texas  should 
be  dropped  from  the  list  as  that 
laboratory  no  longer  certifies  the 
aflatoxin  content  of  peanut  lots.  Finally, 
the  name  of  the  AMS  office  that 
operates  USDA  laboratories  and  certifies 
the  private  laboratories  has  been 
changed  from  Science  and  Technology 
Division  to  Science  and  Technology 
Programs. 

The  import  regulation  refers  to  private 
aflatoxin  testing  laboratories  as  "PAC- 
approved"  because  those  laboratories 
are  approved  by  the  Committee  to 
perform  chemical  analyses  on 
domestically-produced  peanuts.  These 
PAC-approved  laboratories  also  may  be 
referred  to  as  "designated"  laboratories. 
Whether  a  laboratory  is  referred  to  as 
"PAC-approved"  or  "designated,"  only 
those  laboratories  listed  in  redesignated 
paragraph  (d)(5)(iv)(A)  may  conduct 
aflatoxin  content  analysis  on  imported 
peanuts. 

(12)  Another  Committee 
recommendation  to  modify  the 
Agreement  regulations  would  provide 
that  shelled  peanut  lots  faifing  quality 
requirements  because  of  excessive  "fall 
through"  may  be  blanched.  Paragraph 
(e)  of  the  import  regulation  prescrilws 
the  corresponding  requirement  that 
imported  shelled  peanuts  failing  qualify 
requirements  because  of  excessive 
damage,  minor  defects,  moisture,  or 
foreign  material  may  be  reconditioned 
by  remilling  and/or  blanching.  This 
proposed  change  would  add  peanut  lots 
failing  "fall  through"  requirements  to 
those  lots  that  can  be  reconditioned  by 
blanching.  After  blanching,  all  such  lots 
would  have  to  be  sampled  and  certified 
as  meeting  minimum  "fall  through" 
requirements  prior  to  disposition  to 
edible  peanut  outlets. 

This  change  would  be  made  in 
paragraph  (e)  of  Section  999.600  by 
adding  a  new  second  sentence  to  the 
introductory  paragraph  providing  that 
peanuts  which  fail  minimum  grade 
requirements  because  of  excessive  "fail 
through"  may  be  blanched.  For 
consistency,  the  second  to  last  sentence 
in  introductory  paragraph  (e)  also  would 
be  revised  to  include  minimum  "fall 
through"  requirements  as  a  condition 
for  human  consumption. 

(13)  A  final  change  to  be  consistent 
with  Agreement  regulations  would 
prescribe  that  shelled  peanut  lots 
meeting  the  minimum  grade 


requirements  specified  in  the  Minimum 
Grade  Requirements  table,  but  which 
fail  aflatoxin  requirements,  may  be 
roasted  during  the  blanching  process. 
After  roasting,  the  peanuts  would  be 
sampled  and  assayed  for  aflatoxin 
content,  and,  if  meeting  aflatoxin 
requirements  (15  ppb  or  less),  may  be 
disposed  of  to  human  consumption 
outlets.  The  lot  would  not  have  to  be  re- 
inspected  for  grade  quality  because  the 
lot  would  have  already  met  grade 
requirements.  This  modification  is  a 
relaxation  of  requirements  and  would  be 
an  optional  process  for  importers  who 
intend  to  roast  imported  peanuts.  It 
could  save  time,  reduce  costs,  and 
reduce  possibilities  for  damage  or  split 
kernels. 

This  process  was  recommended  by 
the  Committee  for  domestic  peanuts 
because  blanched  peanuts,  after 
sampling  and  certification,  often  are 
placed  back  into  the  blancher  to 
complete  the  roasting  process.  This  adds 
costs  to  the  roasting  process  and  can 
cause  additional  splits  or  kernel  damage 
due  to  the  extra  handling  of  the  peanuts. 
Also,  roasting  enhances  the  blanching 
efforts  to  eliminate  aflatoxin,  thus 
improving  the  wholesomeness  of  the 
peanuts. 

Inspection  service  oversight  of  the 
blanching  process  is  necessary  to 
maintain  lot  identity.  However,  the 
Department  believes  that  the  savings 
involved  in  blanching  and  roasting  in 
one  step  and  prevention  of  additional 
damage  and  splits  due  to  excessive 
handling  are  benefits  that  would 
outweigh  the  costs  of  inspection  service 
oversight.  Any  residual  peanuts, 
excluding  skins  and  hearts,  resulting 
from  the  roasting  process,  must  be  red 
tagged  and  disposed  of  to  non-edible 
peanut  outlets,  and  so  reported  to  AMS. 
This  proposal  is  added  as  new 
paragraph  (e)(4)  in  Section  999.600. 
Current  paragraph  (e)(4)  would  be 
redesignated  as  (e)(5). 

Paragraph  (f)  Safeguard  procedures  of 
Section  999.600  outlines  the  steps  that 
importers  must  follow  when  entering 
peanuts  into  U.S.  commercial  markets. 
The  stamp-and-fax  process  helps  assure 
that  AMS  will  be  notified  of  all  peanut 
entries.  This  rule  would  modify  or 
remove  several  requirements  of  the 
current  safeguard  procedures  and 
reporting  requirements  to  help 
streamline  the  entry  process,  ease 
reporting  burdens,  and  provide  more 
time  for  importers  to  obtain  human 
consumption  certification.  The  changes 
are  proposed  after  AMS'  review  of  the 
peanut  importation  process  during  the 
1997  and  1998  quota  periods.  Where 
applicable,  the  changes  are  proposed 
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with  the  concurrence  of  the  Customs 
Service. 

(14)  Under  the  "stamp-and-fax" 
procedure,  importers  notify  the 
inspection  service  of  pending  peanut 
shipments  by  faxing  or  mailing  a  copy 
of  the  Customs  Service  entry 
documentation  to  the  inspection  service 
office  that  will  sample  the  imported 
peanut  shipment.  The  first  sentence  of 
paragraph  {f)(l)  provides  that  such 
dooimentation  must  be  sent  "prior  to 
arrival"  of  the  peanuts  at  the  port-of- 
entry.  However,  experience  shows  that 
it  may  not  be  possible  to  send  a 
completed  stamp-and-fax  docimient  to 
the  inspection  service  "prior  to  arrival" 
of  the  shipment  at  the  port-of-entry. 
While  it  is  in  the  importer's  interest  to 
give  the  inspection  service  advance 
notice  of  inspection,  it  is  not  essential 
that  this  be  done  before  arrival  of  the 
shipment  at  a  port.  Thus,  the  first 
sentence  of  paragraph  {f)(l)  would  be 
changed  to  read  "Prior  to,  or  upon, 
arrival  *  *   *". 

The  Customs  Service  will  not  release 
imported  peanut  lots  without  entry 
documentation  stamped  by  the 
inspection  service.  Further,  the 
inspection  service  will  not  sample  and 
inspect  peanuts  that  are  not  covered  in 
a  stamp-and-faxed  entry  document. 

(15)  AMS  proposes  revising  paragraph 
(f)(1)  to  change  the  information  that  is 
currently  required  on  the  stamp-and-fax 
document.  This  rule  would  add  the 
Customs  Service  entry  numbers)  for  the 
peanut  shipment(s)  covered  in  a  stamp- 
and-fax  document.  The  entry  number  is 
basic  Customs  Service  entry  information 
and  appears  on  Customs  Form  3461 
(Entry/Immediate  Deliver)  which  is 
commonly  used  as  the  stamp-and-fax 
document.  During  the  1997  and  1998 
quota  periods,  the  inspection  service 
recorded  the  entry  number  on  the  grade 
certificates,  enabling  AMS  to  monitor 
imported  lots  and  communicate  with 
the  Customs  Service  regarding 
importers'  compliance  with  program 
requirements. 

Experience  of  the  last  two  import 
years  shows  that  different  Customs 
Service  forms  may  be  used  in  the  stamp- 
and-fax  process.  In  most  cases.  Customs 
Form  3461  has  been  used.  USDA's 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  Form  368  (Notice  of 
Arrival)  also  may  be  used  as  a  stamp- 
and-fax  document.  In  these  cases,  the 
importer  or  customs  broker  filing  the 
stamp-and-fax  document  must  add  the 
inland  destination  and  contact  number 
before  sending  the  document  to  the 
inspection  service. 

"The  current  provision  specifies  that 
the  destination  location,  including  city 
and  street  address,  be  included  on  the 


stamp-and-fax  form.  The  street  address 
is  not  necessary  as  long  as  the  city  and 
receiving  entity  is  identified.  A 
telephone  contact  number  also  must  be 
included.  Experience  shows  that  the 
receiving  entities  are  usually  cold 
storage  warehouses. 

The  current  provision  specifies  that 
the  stamp-and-fax  document  include  the 
date  and  time  that  the  peanut  shipment 
will  be  inspected  at  the  inland 
destination.  However,  a  date  and  time 
for  inspection  is  not  always  known  at 
the  time  of  entry,  and  it  is  not  necessary 
that  this  information  be  included  on  the 
stamp-and-fax  document.  The  purpose 
of  the  stamp-and-fax  is  to  assure  that  the 
inspection  service  is  aware  of  every 
peanut  lot  being  imported. 
Arrangements  for  the  time  and  date  of 
the  inspection  often  are  made  by  the 
cold  storage  warehouse  after  arrival  of 
the  imported  lot  at  the  inland 
destination. 

Therefore,  this  rule  proposes  that  the 
information  required  on  the  stamp-and- 
fax  be  amended  to  include:  the  Customs 
Service  entry  number;  the  volume 
(weight)  of  peanuts  being  imported;  the 
city,  and  location  of  the  entity  receiving 
the  peanuts;  and  a  contact  name  or 
number  at  the  destination.  Paragraph 
(0(1)  would  be  changed  accordingly. 

(16)  The  "stamp  and  fax"  process 
would  be  further  modified  by  removing 
the  fifth  sentence  in  paragraph  (f)(1)  that 
requires  importers  to  send  a  copy  of  the 
stamp-and-fax  entry  document  to  the 
Secretary.  AMS  can  obtain  information 
on  peanut  entries  from  the  inspection 
service  and  from  the  Customs  Service 
on  data  tapes.  That  information 
effectively  replaces  the  need  for  stamp- 
and-fax  entry  documents  to  be  reported 
by  importers  to  AMS'  headquarters 
office.  The  change  would  be  made  in  the 
fifth  sentence  in  paragraph  {f)(l)  by 
removing  the  words  "and  send  a  copy 
of  the  document  to  the  Secretary."  A 
similar  change  also  would  be  made  in 
the  first  sentence  in  paragraph  (f)(2)  by 
removing  the  words  "entry  document" 
from  that  sentence.  This  modification 
does  not  change  the  requirement  that 
importers  must  file  the  stamp  and  fax 
with  the  inspection  service  office  as 
provided  in  paragraph  {f)(l). 

Another  change  regarding  the  stamp- 
and-fax  reporting  would  be  made  in 
paragraph  (f)(1).  The  last  sentence 
provides  that  the  importer  shall  cause  a 
copy  of  the  entry  document  to 
accompany  the  peanut  lot  and  be 
presented  to  the  inspection  service  "at 
the  inland  destination."  The  intent  of 
this  requirement  was  to  help  inspection 
service  offices  account  for  all  peanut 
lots  which  those  offices  have  authorized 
entry  by  stamp-and-fax.  However,  the 


provision,  as  currently  written,  could  be 
interpreted  as  meaning  that  all  peanut 
lots  must  be  shipped  inland  for 
inspection.  This  is  not  the  intent  of  the 
provision.  Peanuts  may  be  inspected 
and  certified  for  human  consumption 
while  at  the  port-of-entry,  ft^e  trade 
zone,  or  bonded  warehouse  adjacent  to 
the  port  of  entry.  If  inspected  at  the  port 
or  free  trade  zone  and  certified  as 
edible,  the  lot  does  not  have  to  be  seen 
again  by  the  inspection  service  and  may 
be  transported  to  its  intended 
destination.  Uninspected  lots  and 
failing  lots  which  are  sent  inland  for 
inspection  or  reconditioning  must  be 
accompanied  by  Customs  Service  entry 
documentation  relevant  to  the  lots, 
which  must  be  presented  to  the 
inspection  service  at  the  time  of  inland 
inspection. 

The  last  sentence  in  paragraph  (f)(1) 
would,  therefore,  be  modified  to  provide 
that  the  entry  documentation  be 
presented  at  the  time  of  sampling — 
whether  that  sampling  is  at  the  port  of 
entry  or  at  an  inland  destination.  The 
last  sentence  of  paragraph  (d)(3)(i)  also 
would  be  revised  to  conform  with  this 
clarification. 

(17)  The  import  regulation's  reporting 
requirements  are  specified  in  paragraph 
(f)(2)  of  Section  999.600.  Currently, 
importers  are  required  to  file  with  the 
Secretary  entry  documents,  including 
all  grade  and  aflatoxin  certifications, 
showing  that  imported  peanut  lots  meet 
quality  and  disposition  requirements  of 
the  regulation.  Certifications  filed  by 
importers  enable  AMS  to  monitor  all 
imported  peanut  shipments  and  ensure 
compliance  with  the  regulation's  quality 
and  disposition  requirements.  The 
reporting  requirements  can  be 
burdensome  if,  as  now  happens,  large 
volumes  of  peanuts  are  entered 
simultaneously  when  a  country's  peanut 
import  quota  is  opened. 

"The  inspection  service  performs  all 
inspections  of  imported  peanuts,  and 
AMS  has  access  to  all  of  those  grade 
certificates.  In  addition,  AMS'  Science 
and  Technology  Programs'  laboratories 
conduct  chemical  analysis  of  imported 
peanut  lots,  and,  thus,  AMS  has  access 
to  aflatoxin  certificates  issued  by  those 
laboratories.  Through  memoranda  of 
understanding  with  these  offices,  AMS' 
Marketing  Order  Administration  Branch 
(MOAB),  which  administers  the  import 
regulation,  can  obtain  copies  of  grade 
and  aflatoxin  certificates  issued  by  the 
inspection  service  and  the  USDA 
laboratories.  Therefore,  it  is  not 
necessary  that  importers  file  inspection 
service  grade  certifications  and  USDA 
laboratory  aflatoxin  certifications  on  lots 
which  meet  requirements.  Those 
certifications  can  be  provided  to  MOAB 
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by  the  inspection  service  and 
laboratories.  Filing  of  aflatoxin 
certifications  provided  by  PAC- 
approved  private  laboratories  is 
addressed  below. 

Experience  shows  that  if  importers  do 
not  have  to  file  certifications  on  peanut 
lots  which  meet  import  requirements,  a 
large  portion  of  the  reporting  burden 
would  be  removed.  Importer  would 
continue  to  be  required  to  report  failing 
lots  and  disposition  of  those  failing  lots. 
AMS  believes  such  a  modification  of  the 
reporting  requirements  would  not 
reduce  the  effectiveness  of  the 
regulation's  safeguard  procedures  or 
AMS*  program  oversight,  because  its 
compliance  efforts  focus  on  failing 
peanut  lots.  Therefore,  AMS  proposes  to 
revise  paragraph  (f)(2)  of  Section 
999.600  to  provide  that  importers  file 
with  AMS  only  certificates  of  imported 
peanut  lots  failing  quality  or  aflatoxin 
requirements. 

This  proposed  rulemaking  action 
would  update  the  kind  of  information 
required  to  be  filed  by  importers,  or 
others  on  behalf  of  importers. 

Importers  who  choose  to  use  PAC 
laboratories  for  aflatoxin  certification 
must  either  file  those  certifications 
themselves  or  direct  the  private 
laboratory  to  file  the  certifications  with 
AMS.  Similarly,  it  is  the  responsibility 
of  the  importer  to  either  file,  or  direct 
the  filing  of,  documentation  covering 
such  non-edible  peanut  dispositions. 
The  first  sentence  of  paragraph  {f)(2) 
would  be  revised  to  require  that 
importers  "shall  file,  or  cause  to  have 
filed"  documentation  showing 
disposition  of  peanut  lots  which  fail  to 
meet  quality  requirements.  The  phrase 
"cause  to  have  filed"  would  enable 
importers  to  direct  the  entity  to  file  the 
documents  on  behalf  of  the  importer. 
This  optional  reporting  procedure 
could  reduce  importers'  direct  reporting 
burdens  because  they  would  not  have  to 
file  the  certificates  themselves.  The  cost, 
if  any,  of  reporting  aflatoxin 
certifications  to  AMS  could  be  included 
in  the  cost  of  testing.  Thus,  while 
importers  would  be  responsible  for  the 
reporting  charges,  the  additional 
reporting  costs  should  be  less  than  the 
costs  of  individual  importers  filing  the 
certificates  themselves.  The 
certifications  would  not  have  to  be 
reported  individually  or  on  a  scheduled 
basis,  but  would  have  to  be  filed  by  the 
reporting  deadline  relevant  to  each 
imported  lot.  A  laboratory  could  file 
certificates  from  many  importers  in  one 
mailing. 

As  noted  above,  this  proposed 
rulemaking  would  continue  importers' 
responsibility  for  reporting,  or  causing 
the  reporting  of,  final  disposition  of  all 


failing  peanut  lots.  Proper  disposition  of 
a  failing  peanut  lot  could  include:  (1) 
Appeal  inspection  and  analysis  which 
results  in  subsequent  certification  that 
the  peanut  lot  meets  grade  or  afiatoxin 
requirements;  (2)  reconditioning 
through  remilling  or  blanching  of  the  lot 
to  meet  grade  or  aflatoxin  requirements: 
(3)  disposition  to  a  non-edible  peanut 
outlet  such  as  crushing  oilmill.  animal 
feed,  or  seed  use;  (4)  dumping  in  a 
landfill  or  otherwise  destroying  the 
peanuts;  or  (5)  re-exportation  to  another 
country. 

It  is  the  importer's  responsibility  to 
insure  that  the  business  entity  disposing 
of  non-edible  peanuts  uses  the  peanuts 
in  a  non-edible  product,  and  that  proof 
of  such  use  is  reported  to  AMS.  The 
business  entity  could  be  directed  to  file 
proof  of  disposition  directly  to  AMS  or 
send  the  report  to  the  importer  who 
would  then  forward  the  report  to  AMS. 

Paragraph  (f)(2)  would  also  be 
modified  to  clarify  the  type  of 
documentation  needed  to  prove  such 
disposition.  AMS  requires  "source  " 
documents  as  proof  of  disposition. 
Source  documents  are  documents 
originating  from  the  business  entity 
carrying  out  the  actual  disposition  of  the 
peanuts.  For  example:  proof  of  crushing 
must  be  reported  by  the  oilmill 
performing  the  crushing;  an  animal  feed 
manufacturer  must  file  proof  of  receipt 
of  non-edible  peanuts  and  certif)-  in 
wTiting  to  the  non-edible  use  of  those 
peanuts;  re-exported  peanuts  must  be 
reported  on  a  Customs  Service  form 
showing  exportation.  These 
certifications  should  be  on  the  business 
letterhead  of  the  disposing  entity  as 
proof  that  it  is  a  "source"  document; 
i.e.,  a  document  prepared  by  the 
originator  of  the  disposition  action.  If 
such  a  report  cannot  be  obtained  from 
the  disposing  entity,  the  inspection 
service  may  be  contacted  to  assist  in 
documenting  the  disposition.  For 
instance,  certification  of  a  landfill 
dumping  may  not  be  provided  by  the 
landfill.  In  such  case,  the  inspection 
service  may  be  contacted  to  observe  and 
certify  such  disposition.  Peanut  growers 
associations  in  the  Virginia-Carolina, 
Southeast,  and  Southwest  also  may  be 
contacted,  particularly  with  regards  to 
certifying  disposition  to  an  oilmill  for 
crushing. 

"Source"  documents  must  include 
reference  to  the  lot  number  or  Customs 
Service  entry  number  for  the  peanut 
lot(s)  and  the  volume  (weight)  being 
disposed.  For  instance,  if  residual 
peanuts  are  crushed  for  oil,  the  importer 
must  file,  or  direct  the  crusher  to  file, 
documentation  which  shows  the  name 
of  the  crusher,  the  failing  lot  number, 
and  the  weight  of  residuals  crushed.  If 


crushing  is  directly  observed  bv  a 
regional  peanut  growers  association  or 
the  inspection  service,  documentation 
can  be  provided  by  those  entities.  The 
volume  may  reflect  several  residual  lots 
commingled  for  crushing. 

"Source"  documentation  of  a  feed  lot 
disposition  would  include  certification 
that  the  feed  company  received 
imported  peanuts  and  has.  or  intends  to. 
use  those  peanuts  as  animal  feed.  Such 
documentation  must  include,  as 
required  by  paragraph  (e)(2)(ii)  of  the 
import  regulation,  an  aflatoxin 
certificate  showing  that  the  peanuts  did 
not  exceed  300  ppb  aflatoxin  content. 
Non-edible  peanuts  sent  to  a  landfill 
also  must  be  reported.  If  no 
documentation  can  be  obtained  from  the 
landfill  operator,  the  inspection  ser\-ice 
may  be  contacted  to  certify  the 
dumping. 

Documentation  of  re-exported  peanuts 
must  include  a  completed  Customs 
Service  form,  specific  to  the  peanuts, 
verifying  exportation  from  the  U.S. 

The  current  regulation  specifies  bills- 
of-lading  as  documentation  that  can  be 
filed  in  reporting  disposition.  In 
reporting  dispositions,  many  importers 
have  filed  bills  of  lading  showing 
residual  peanuts  were  transported  to  a 
crushing  facility.  However,  neither  the 
importers  nor  crushers  filed  proof  of 
crushing.  A  bill-of-lading  showing 
shipment  to  an  oilmill  operation  is  not 
sufficient  to  verify'  that  the  residuals 
were  received  by  the  oilmill  and 
crushed.  Bills-of-lading  and  transfer 
certificates  may  be  filed  in  conjunction 
with  other  source  documents  to  help 
show  movement  of  non-edible  peanuts, 
but  cannot  be  filed  as  proof  of  final  non- 
edible  disposition.  Therefore,  the  terms 
"bills-of-lading"  and  "transfer 
certificates"  would  be  removed  from 
paragraph  (f)(2)  as  a  document  showing 
proof  of  disposition. 

Further,  some  importers  have 
requested  appeal  analyses  on  failing 
peanut  lots.  An  appeal  inspection 
involves  resampling  and  reinspection  bv 
the  inspection  service  and/or  afiatoxin 
testing  laboratory-.  If  the  failing  lot  is 
determined  to  meet  requirements  upon 
an  appeal  analysis,  the  importer  must 
file  both  the  initial  failing  certificate(s) 
and  the  appeal  certificate(s)  showing  the 
same  peanut  lot  ultimately  was  certified 
as  meeting  quality  requirements  on 
appeal. 

Experience  with  the  1997  and  1998 
imports  also  shows  that  most  failing  lots 
were  reconditioned  by  blanching.  After 
reconditioning,  the  lots  are  reinspected 
and.  in  most  cases,  certified  for  edible 
consumption.  In  reporting 
reconditioning  of  a  failing  peanut  lot, 
the  importer  must  account  for  pickouts 
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and  other  poor  quality  kernels  that  are 
removed  from  the  lot  during  the 
reconditioning  process.  For  example,  if 
a  40,000  pound  container  of  peanuts 
fails  grade  requirements,  the  lot  may  be 
blanched.  If  the  resulting  lot,  weighing 
30.000  pounds,  is  certified  as  edible,  the 
importer  must  file:  (1)  The  first  failing 
grade  certificate;  (2)  the  first  passing 
aflatoxin  certificate  ("negative"  to 
aflatoxin);  (3)  the  second  passing  grade 
certificate;  (4)  the  second  passing 
aflatoxin  certificate;  and  (5)  proof  of 
disposition  of  the  non-edible  residuals. 

The  volume  of  residual  peanuts  may 
not  exactly  equal  the  difference  between 
the  two  weights  because  of 
"disappearance"  during  the 
reconditioning  and  re-inspection 
process.  Such  disappearance  can 
include  bag  weight,  skins,  moisture 
from  the  blanching,  other  loss  of 
kernels,  and  differences  in  weighing 
scales,  which,  to  the  extent  practical, 
must  be  documented. 

Fees  charged  for  disposition  of  failing 
peanuts  must  be  borne  by  the  importer. 

AMS  has  found  that  grade  and 
aflatoxin  certificates  are  the  primary 
documentation  for  monitoring  edible 
and  non-edible  disposition  of  imported 
peanuts.  Tying  a  disposition  back  to  an 
original  imported  peanut  lot  may  be 
difficult  without  reference  to  grade  and 
anatoxin  certificate  numbers.  Thus,  for 
compliance  purposes,  it  is  necessary 
that  all  reporting  of  non-edible 
disposition  include  the  grade  and 
aflatoxin  certificate  numbers  of  the 
original  failing  lot(s). 

Residuals  from  the  remilling  or 
blanching  of  several  imported  peanut 
lots  belonging  to  the  same  importer  may 
be  commingled  into  a  larger,  residual 
lot.  Proof  of  disposition  of  a 
commingled  residual  lot  must  include: 
(1)  The  name  and  telephone  number  of 
the  disposition  outlet;  (2)  lot  numbers 
from  which  the  residuals  were  removed; 
and  (3)  the  total  weight  of  the  disposed 
residual  lot.  The  report  must  be 
sufficient  to  account  for  all  of  the 
residual  peanuts  and  identify  the  lots 
from  which  the  residuals  were  taken. 
Residuals  from  imported  peanut  lots 
cannot  be  commingled  with 
domestically-produced  residual  peanuts 
because  of  the  separate  compliance  and 
recordkeeping  responsibilities  for 
domestic  peanuts  (to  the  Committee) 
and  imported  peanuts  (to  AMS). 
Certification  of  FLI  issued  by  the 
inspection  service  may  be  used  to  verify 
commingling  of  multiple  residual 
peanut  lots. 

During  the  1997  and  1998  quotas, 
some  customs  brokers,  warehouse 
operators,  and  blanchers  failed  to 
identify  the  importer  of  record  when 


requesting  inspections.  If  the  warehouse 
or  blancher  is  shown  as  the  applicant 
for  the  inspection  and  the  importer's 
name  withheld,  AMS  has  difficulty 
matching  up  certificates  and  verifying 
that  the  importer  has  satisfied  reporting 
requirements.  For  AMS  recordkeeping 
purposes,  the  applicant  requesting 
inspection  must  provide  the  name  of  the 
importer  to  the  inspection  service.  A 
provision  to  this  effect  would  be  added 
to  the  first  sentence  of  paragraph  {f)(2). 

Because  of  the  extent  of  these 
revisions,  the  first  half  of  paragraph 
(f)(2)  would  be  revised.  Crushing,  feed, 
seed,  or  burying  would  be  added  as 
examples  of  non-edible  disposition 
outlets.  Bills-of-lading  and  transfer 
certificates  would  be  removed  as  proof 
of  final  disposition.  The  address  to 
which  disposition  documentation  must 
be  filed  would  remain  unchanged. 
Finally,  current  paragraph  (d)(4)(v)(B), 
which  provides  that  importers  file 
aflatoxin  certificates  "regardless  of  the 
test  result"  would  be  removed  to 
conform  with  reduced  reporting  of  only 
failing  lots. 

(18)  Paragraph  (f)(3)  of  the  peanut 
import  regulation  establishes  the  period 
for  importers  to  obtain  inspection  and 
certification  of  their  imported  peanut 
lots  and  report  disposition  to  AMS.  The 
current  reporting  period  is  23  days  after 
Customs  Service  release  of  the  peanut 
lot.  However,  based  on  the  experience  of 
the  1997  and  1998  import  quotas,  the 
23-day  period  does  not  provide  enough 
time  for  importers  to  meet  requirements 
for  all  lots  and  report  disposition  to 
AMS.  Indeed,  the  23-day  reporting 
period  was  extended  for  the  1997 
reports  only  in  a  separate  rulemaking 
(62  FR  50243,  September  25,  1997). 
Therefore,  current  paragraph  (f)(3)  and 
the  reporting  period  would  be 
completely  revised. 

Because  of  the  high  demand  for 
foreign-produced  peanuts,  the  1997 
Argentine  and  "other  country"  quotas 
were  filled  on  the  day  of  opening. 
Among  other  things,  this  caused  a  flood 
of  imported  peanuts  into  clearance 
channels  at  Uie  same  time.  For  the  most 
part,  the  inspection  service  and 
aflatoxin  labs  were  able  to  provide 
timely  sampling  and  inspection  of 
imported  peanuts.  However,  some 
importers  encountered  problems 
obtaining  wharfage  and  storage  space  in 
bonded  warehouses  and  other  delays  in 
other  clearance  processes.  Large  volume 
importers  had  particular  difficulty 
coordinating  the  paperwork  required  by 
different  Federal  government  offices, 
and  the  quality  inspections  and  needed 
reconditioning  to  meet  requirements  of 
the  import  regulation,  7  CFR  Part 
999.600. 


Therefore,  the  period  for  reporting 
compliance  with  the  import  regulation 
is  proposed  to  be  extended  in  this 
rulemaking.  An  extended  period  would 
help  alleviate  problems  encountered 
with  the  large  numbers  of  lots  entered 
under  Argentine  and  "other  country" 
quotas  on  April  1  each  year.  The 
extended  period  also  would  be  helpful 
for  imports  of  Mexican  peanuts,  some  of 
which  are  farmers  stock  peanuts 
needing  the  extra  steps  of  shelling, 
sorting,  and  sizing  before  certification 
for  edible  use. 

The  reporting  period  proposed  in  this 
rulemaking  action  would  be  180  days 
from  the  date  of  release  of  a  lot  by  the 
Customs  Service.  Lengthening  the 
reporting  period  would  be 
accomplished  by  providing  that  all 
Customs  Service  releases  of  peanuts  be 
designated  as  "conditional"  releases. 
The  180-day  period  would  be 
established  as  the  conditional  release 
period  for  Customs  Service  purposes. 

A  peanut  lot  which  is  inspected  and 
certified  as  edible  in  advance  of  a 
quota's  opening  day  would  be 
conditionally  released,  and  would  be 
subject  to  the  180-day  conditional 
release/reporting  period.  However, 
importers  would  be  able  to  dispose  of 
those  peanuts  after  receipt  of  the 
required  edible  certifications  and  after 
conditional  release  of  the  lots  by  the 
Customs  Service. 

Uninspected  peanut  lots  would  be 
conditionally  released  under  bond, 
provided  that,  within  180  days,  those 
peanuts  be  inspected  and  reported  to 
AMS  as  meeting  requirements  of  the 
import  regulation. 

Inspected  peanut  lots  that  fail  to  meet 
quality  requirements  would  be 
conditionally  released  for 
reconditioning  and  re-inspection. 
Reconditioning  and  reinspection  must 
be  completed  and  reported  to  AMS 
within  the  180-day  conditional  release 
period.  Non-edible  disposition  of 
residual  peanuts  or  pick-outs  from  the 
reconditioning  process  also  must  be 
reported  within  the  180-day  period. 
Positive  lot  identification  would  have  to 
be  maintained  on  these  peanuts. 

If  AMS  finds  that,  after  the  180-day 
conditional  release  period  expires,  an 
uninspected  or  failing  peanut  lot  has  not 
been  reported  as  meeting  import 
requirements.  AMS  would  request  the 
Customs  Service  to  issue  a  Notice  of 
Redelivery  to  the  importer.  Subsequent 
to  that  request,  the  Customs  Service 
would  have  30  days  to  issue,  under  the 
terms  of  the  basic  importation  bond,  a 
valid  demand  for  redelivery.  Upon 
receiving  the  Notice  of  Redelivery,  the 
importer  would  have  30  days  to 
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redeliver  the  unreported  or  failing 
peanuts  to  the  Customs  Service. 

Current  paragraph  (f)(3)  provides  for  a 
60-day  extension  of  the  redelivery 
demand  period  to  enable  an  importer 
additional  time  to  meet  a  redelivery 
demand.  This  provision  would  be 
removed  from  paragraph  (f)(3)  because 
the  Department  believes  that,  with  the 
extended  180-day  conditional  release 
period,  an  extension  of  the  redelivery 
demand  period  would  not  be  needed.  A 
conforming  change  would  be  made  by 
removing  the  second  sentence  in 
paragraph  (f)(4). 

Current  paragraph  (f)(4)  also  would  be 
revised  to  restate  the  redelivery  demand 
process.  The  paragraph  also  would 
continue  to  include  the  consequences  of 
an  importer's  failure  to  comply  with 
import  regulation,  i.e..  assessment  of 
liquidated  damages  equal  to  the  value  of 
the  peanuts  involved,  under  the  terms  of 
the  Basic  Importation  and  Entry  Bond. 
Further,  failure  to  fully  comply  with 
quality  and  handling  requirements  or 
failure  to  notify  the  AMS  of  disposition 
of  uninspected  or  failing  imported 
peanuts,  as  required  under  this  section, 
may  result  in  a  compliance  investigation 
by  AMS.  Finally,  revised  paragraph 
(0(4)  includes  the  proviso  that 
falsification  of  reports  submitted  to 
AMS  also  is  a  violation  of  Federal  law 
and  is  punishable  by  fine  or 
imprisonment,  or  both. 

(19)  AMS  believes  that  the  need  for 
extension  of  the  180-day  conditional 
release  and  reporting  period  should  be 
significantly  reduced  because  of  the 
longer  reporting  period  proposed  in  this 
rulemaking.  However,  new  paragraph 
(f)(5)  would  provide  for  extension  of  the 
reporting  period,  should  an  importer  be 
unable  to  dispose  of  a  particular  peanut 
lot  within  180  days.  This  rule  proposes 
an  extension  of  an  additional  60  days, 
giving  importers  a  total  of  240  days  to 
meet  requirements  of  the  import 
regulation. 

Unusual  circumstances  could 
necessitate  an  extended  delay  in 
disposition  of  an  imported  peanut  lot. 
There  have  been  a  few  instances  over 
the  last  two  years  where  failing  lots 
were  set  aside  and  not  reconditioned 
until  months  after  the  initial 
inspections.  Disposition  of  farmers  stock 
peanuts  which  require  sheUing  and  final 
outgoing  inspection  also  may  require  an 
extended  period  of  time  to  complete 
shelling  and  final  inspections.  In  such 
instances,  the  importers  needed  an 
extension  of  the  reporting  period.  Under 
this  proposal,  the  length  of  the 
extension,  up  to  60  days,  would  be 
specified  in  the  extension  request  and 
would  be  made  by  the  importer  in 
writing  at  the  end  of  the  conditional 


release  period.  The  extension  request 
also  would  specify  the  lot's  Customs 
Service  entry  number,  PLI  designation, 
volume  or  weight,  and  current  location. 
Requests  for  extension  would  be  made 
to  AMS  at  the  address  provided  in 
paragraph  (f)(2). 

(20)  AMS  proposes  to  add  a  new 
paragraph  (f)(6)  to  clarify  a  procedural 
question  that  arose  during  the  1997 
quota  period.  Not  all  peanut  lots  that 
arrive  in  the  U.S.  are  entered  for 
consumption.  Because  of  the  expected 
overfill  of  the  Argentine  quota,  some 
importers  placed  peanuts  in  bonded 
storage  and  did  not  file  consumption 
entry  documents  (including  a  stamp- 
and-fax)  until  after  quota  allotments 
were  determined  by  the  Customs 
Service.  The  excess  peanuts  had  to  be 
either  exported  to  another  country,  held 
in  bonded  storage  for  the  next  year's 
quota,  or  entered  as  admittable.  Such 
peanuts  that  are  held  in  bonded  storage 
and  subsequently  exported  from  the 
U.S.  without  import  application  or 
stamp-and-fax  communication,  need  not 
be  reported  to  AMS.  However,  if  a 
peanut  lot  is  included  in  a  stamp-and- 
fax  document,  but  is  subsequently 
exported  without  being  entered  by  the 
Customs  Service,  the  importer  must 
notify  AMS  of  the  export  decision  and 
provide  proof  of  export.  The  lot  must  be 
so  reported  even  if  it  is  not  sampled  and 
inspected  by  the  inspection  service. 

With  the  addition  of  new  paragraphs 
(f)(5)  and  (f)(6).  current  paragraphs  (0(5) 
and  (0(6)  would  be  redesignated  as 
paragraphs  (0(7)  and  (0(8).  respectively, 
and  references  to  those  paragraphs 
would  be  changed  accordingly. 

In  addition,  minor  additions  would  be 
made  in  paragraphs  (0(7)  and  (8)  to 
clarify  the  current  provisions  of  those 
paragraphs.  In  paragraph  (0(7),  the 
words  "and  aflatoxin"  would  be 
inserted  between  "inspection 
certificate(s)"  to  clarify  that  the 
Secretary  may  reject  a  current  aflatoxin 
certificate  as  well  as  grade  certificate. 
The  word  "may"  also  would  be 
removed  from  the  sentence  to  clarify  the 
authority  of  the  Secretary  to  require 
reinspections  of  suspect  peanut  lots.  In 
paragraph  (0(8),  the  second  sentence 
would  be  changed  by  adding  the  words 
"the  storage"  before  the  word  location 
to  clarify  the  requirement  that  importers 
advise  AMS  of  the  storage  location  of 
peanuts  held  in  bonded  storage  for 
longer  than  one  month  prior  to  quota 
opening. 

(21)  A  clarification  would  be  made  to 
paragraph  (g)(1)  Additional 
requirements.  The  second  sentence 
currently  states  that  all  peanuts 
presented  for  entry  for  human 
consumption  must  be  certified  as 


meeting  import  requirements.  The 
phrase  "presented  for  entry"  can  be 
misleading  in  that,  as  discussed  above, 
many  peanuts  presented  for  entry-  are 
not  subsequently  imported.  AMS 
proposes  to  change  the  sentence  by 
replacing  the  phrase  "presented  for 
entry"  with  the  term  "intended"  for 
human  consumption.  This  clarifies  the 
purpose  for  importation.  Also,  the 
phrase  "prior  to  such  disposition" 
would  be  added  to  the  end  of  the 
sentence  to  further  state  that  all  peanuts 
imported  for  edible  use  meet  those 
requirements  prior  to  movement  to  the 
receiver  or  buyer. 

(22)  Finally,  several  minor  changes 
would  be  made  to  paragraph  (g)(6)  to 
clarify  and  simplify  provisions 
regarding  costs  incurred  in  meeting  the 
requirements  of  the  import  regulation. 
The  changes  would  include  clarification 
that  the  inspection  service  and  aflatoxin 
testing  laboratories  bill  "applicants" 
making  the  request  for  inspection  and 
chemical  analysis,  not  only  the 
importer,  as  currently  stated.  Apphcants 
include  customs  brokers,  storage 
warehouses,  or  other  entities  acting  of 
behalf  of  importers.  The  list  of  the  types 
of  chargeable  services  would  be 
modified  for  clarity  and  simplicity.  PU 
certifications  would  replace 
"certifications  of  lot  identification"  to 
be  in  conformance  with 
Recommendation  8,  above. 

The  Department  proposes  these 
amendments  and  modifications  to  the 
peanut  import  regulation,  Section 
999.600  to  update  and  streamline  the 
provisions  of  that  regulation. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirements  contained  in  this  proposed 
rule  will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval.  The  information  collection 
requirements  in  the  current  peanut 
import  regulation  were  approved  by 
OMB  on  September  3,  1996,  and 
assigned  OMB  number  0581-0176. 

This  paperwork  burden  analysis 
applies  to  only  AMS'  peanut  import 
regulation  burden  in  Section  999.600, 
and  does  not  include  or  supersede  other 
reporting  requirements  for  imported 
peanuts  that  may  be  established  by 
APHIS,  the  Food  and  Drug 
Administration  (FDA),  the  Customs 
Service,  or  other  agencies. 

The  current  burden  statement  for  the 
peanut  import  regulation  was  developed 
and  approved  before  the  regulation  was 
put  into  effect.  The  reporting  burden  is 
based  on  importers,  or  others  acting  on 
behalf  of  importers,  filing  copies  of 
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documents  necessary  to  show 
compliance  with  program  requirements. 
There  are  no  forms  to  be  completed  and 
filed.  The  import  program's  current 
reporting  and  recordkeeping  estimates 
are  not  broken  down  in  OMB's  0581- 
0176  burden  statement — making  it 
difficult  to  apply  comparisons  for  the 
individual  changes  proposed  in  this 
regulation.  Also,  because  the  duty  free 
quota  has  increased  by  approximately 
21  percent  since  the  current  burden 
statement  was  approved,  savings 
calculated  in  this  proposal  are  based  on 
1999  quota  volumes. 

The  average  reporting  time  for  each 
response  is  reduced  in  this  proposal 
from  5  minutes  to  3.5  minutes.  The 
current  burden  was  calculated  based  on 
importers  filing  certificates  one  at  a 
time.  However,  experience  shows  that 
importers  generally  file  documents  in 
large  groups,  thus,  saving  considerable 
reporting  time.  With  extended  reporting 
periods,  importers  will  be  able  to  collect 
relevant  inspection  certificates  and 
other  needed  documents  and  file  them 
in  packages.  This  reduces  the  response 
time  to  an  estimated  3.5  minutes  for 
each  response — which  is  used  in  this 
reporting  burden. 

The  current  reporting  burden 
estimates  25  respondents  filing  5,000 
responses,  for  a  total  of  300  burden 
hours — an  average  of  12  reporting  hours 
per  importer.  The  current  recordkeeping 
burden  is  estimated  at  25  respondents 
and  a  total  of  125  burden  recordkeeping 
hours — an  average  of  5  recordkeeping 
hours  per  importer. 

This  rule  proposes  to  revise  the 
current  information  collection  burden 
based  on:  (1)  Experience  of  the  1997  and 
1998  peanut  quota  periods;  (2)  a  two- 
year  increase  in  peanut  quota  volume 
from  94.8  million  to  115.4  million 
pounds  for  1999,  as  established  by  trade 
agreements;  (3)  an  estimated  2.650  lots 
entered  (based  on  lot  sizes  of  40,000 
pounds  for  most  lots  and  200,000 
pounds  for  a  small  number  of  lots;  (4) 
proposed  reductions  in  information 
collection  requirements;  (5)  reduced 
response  time  from  5  minutes  per 
response  to  3.5  minutes;  (6)  reduced 
number  of  respondents  (importers)  from 
25  to  15;  and  (7)  generally  good  peanut 
quality,  with  an  estimated  10  percent  of 
the  lots  failing  initial  quality 
requirements. 

Reporting  burden:  The  following 
proposed  changes  should  reduce  the 
AMS  paperwork  reporting  burden  on 
peanut  importers. 

Recommendation  16:  This 
recommendation  would  remove  from 
paragraph  (f)(1)  the  requirement  that 
importers  must  send  copies  of  each 
stamp-and-fax  document  to  AMS 


headquarters.  The  intent  of  the  current 
requirement  was  to  ensure  AMS 
headquarters  has  knowledge  of  all 
peanut  imports  for  monitoring  and 
compliance  purposes.  However,  this 
rule  proposes  that  the  inspection  service 
and  aflatoxin  testing  laboratories 
provide  copies  of  all  inspection 
certificates  issued  on  imported  peanuts 
(Recommendation  17).  In  addition,  AMS 
receives  periodic  database  printouts  of 
all  peanut  entries  from  the  Customs 
Service.  Together,  these  reports  should 
be  sufficient  documentation  for  AMS 
headquarters'  purposes.  Therefore,  it 
would  not  be  necessary  that  importers 
send  copies  of  their  stamp-and-fax 
documents  to  AMS  headquarters. 

Savings:  The  burden  of  filing  stamp- 
and-fax  documents  with  AMS' 
headquarters  would  be  completely 
eliminated  by  this  proposed  rule.  The 
current  burden  for  reporting  stamp-and- 
fax  documents  is  factored  into  the  total 
program  burden  of  5,000  hours.  Based 
on  the  1999  quota  of  115.4  million 
pounds,  projected  entries  of  2,650  lots, 
and  5  containers  listed  on  each  stamp- 
and-fax  document,  approximately  530 
stamp-and-fax  documents  would  be 
filed.  This  number  of  responses  would 
be  saved  if  AMS  headquarters  did  not 
have  to  be  notified,  as  proposed.  At  5 
minutes  per  filing,  the  new  reporting 
burden  for  reporting  stamp-and-fax 
would  total  44  hours  and  the  savings 
would  be  44  hours. 

Recommendation  2  7;  This 
recommendation  would  reduce  the 
number  of  inspection  certificates  which 
importers  must  report  to  AMS. 
Currently,  importers  must  file  copies  of 
both  passing  and  failing  grade  and 
afiatoxin  certificates  issued  on  all 
imported  peanut  lots.  Those  certificates 
are  issued  by  the  inspection  service  and 
by  AMS  and  private  laboratories.  The 
certificates  can  be  made  available  to 
AMS  by  those  entities,  thus  relieving 
importers  of  a  significant  direct 
reporting  burden. 

Because  AMS'  compliance  efforts 
focus  on  failing  lots,  AMS  proposes  that 
importers  continue  to  be  required  to  file 
only  certificates  covering  failing  peanut 
lots.  AMS  receives  copies  of  passing 
certificates  from  the  inspection  service 
and  laboratories  as  a  check  on  all  lots 
entered.  Approximately  2,650  peanut 
lots  are  expected  to  be  imported  under 
1999  peanut  quotas.  For  burden- 
reporting  purposes,  this  rule  estimates 
that  10  percent  of  the  imported  lots  will 
fail  one  or  both  inspections.  Thus, 
approximately  265  lots  can  be  expected 
to  fail  quality  requirements  and  will 
have  to  be  either  reconditioned  to  meet 
requirements,  disposed  of  to  non-edible 
peanut  outlets,  or  re-exported.  The  other 


90  percent  of  the  lots  (2,385  lots)  can  be 
expected  to  meet  quality  requirements, 
and  would  not  have  to  be  reported. 

Recommendation  17  would  make  two 
clarifications.  First,  the  name  of  the 
importer  would  be  entered  on  filed 
inspection  certificates,  which  are 
completed  by  the  inspection  service. 
Often  the  business  requesting  the 
inspection  is  not  the  importer,  but 
another  entity  acting  on  behalf  of  the 
importer.  This  proposal  would  clarify 
that  in  such  cases,  the  importer's 
identity  should  be  placed  on  the 
certificate.  This  would  not  increase  the 
reporting  burden  because  the  name  is 
entered  by  the  inspector,  not  the 
importer.  Secondly,  the 
recommendation  clarifies  that  "source" 
documents  must  be  used  when 
reporting  disposition  of  failing  lots.  This 
also  is  not  an  iiicrease  in  requirements, 
but  a  clarification  to  identify  the  kinds 
of  documentation  needed  to  meet  the 
reporting  requirements  of  this 
regulation.  The  documentation  should 
be  available  to  importers  as  part  of  their 
normal  business  practices. 

Savings:  If  importers  are  not  required 
to  file  certificates  on  lots  meeting 
program  requirements,  a  savings  of 
approximately  4,770  responses  would 
be  realized  (2,385  lots,  times  2 
certificates  per  lot)  and  398  hours  saved 
(4,770  times  5  minutes  per  response). 
The  new  reporting  burden  under 
Recommendation  17  would  be  4 
responses  for  each  of  the  265  imported 
lots  failing  requirements,  or  1,060  total 
responses.  At  3.5  minutes  per  filing,  the 
total  reporting  burden  for  filing 
disposition  of  failing  lots  only  is 
projected  to  be  62  hours.  The  new 
average  would  be  70  responses  and  4 
hours  per  importer.  If  this  proposed 
regulation  does  not  become  effective, 
the  1,999  reporting  burden  on  importers 
would  be  approximately  5,830 
responses  filed,  and,  based  on  5  minute 
reporting  time  per  response,  roughly 
485  burden  hours.  Thus, 
Recommendation  17  could  result  in  an 
estimated  savings  of  roughly  4,770 
responses  and  423  burden  hours  in 
1999. 

Recommendation  18:  A  small  portion 
of  the  5,000  hours  under  the  current 
reporting  burden  accounts  for  importers 
filing  requests  for  extension  of  the 
reporting  period.  Recommendation  18 
would  extend  the  reporting  period  from 
23  days  after  entry  to  180  days  after 
conditional  release  by  the  Customs 
Service.  The  23-day  period  proved  to  be 
too  short  for  reporting  most  imported 
lots,  forcing  importers  to  request 
extensions  on  nearly  all  lots  imported 
during  1997  and  1998.  Extension  of  the 
reporting  period  to  180  days  should 
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alleviate  the  need  to  file  requests  for 
extension  for  almost  all  imported 
peanut  lots.  In  addition,  extension  of  the 
reporting  period  also  should  affect  an 
importer's  reporting  burden  because, 
with  more  time  to  meet  requirements, 
an  importer  would  be  able  to  collect 
certificates  as  the  lots  are  certified,  and 
file  all  certificates  on  failing  lots  at  one 
time,  thus  saving  the  burden  of 
reporting  individual  lots.  After  deadline 
extensions  were  granted  by  AMS  during 
the  1997  and  1998  quota  periods, 
importers  filed  outstanding  reports  in 
groups. 

Savings:  Extending  the  reporting 
period  from  23  days  to  180  days  means 
importers  would  likely  not  have  to 
request  extensions  and  they  would  be 
able  to  combine  the  failing  lot 
certificates  into  fewer  reports.  Savings 
from  the  proposed  reduction  in  the 
reporting  burden  is  factored  into  the 
estimate  of  Recommendation  17. 

Reconunendations  10,  15,  and  20 
would  clarify  reporting  requirements 
but  not  change  the  burden. 
Recommendation  10  would  clarify  that 
importers  may  designate  other  entities 
(aflatoxin  testing  laboratories,  customs 
import  brokers,  warehouses,  blanchers, 
crushers,  etc.)  to  file  certificates  and 
reports  on  their  behalf.  This  reporting 
may  be  done  as  a  part  of  the  business 
contract  between  the  importer  and  the 
service-provider  at  little  or  no  cost  to 
the  importer,  thus  relieving  the  importer 
of  the  reporting  biu-den. 
Recommendation  15  would  clarify  the 
information  that  is  needed  on  stamp- 
and-fax  documents.  This  change  in 
information  needed  would  not  increase 
the  time  needed  to  complete  the  stamp- 
and-fax  document  or  the  reporting 
burden.  Recommendation  20  would 
clarify  that  if  peanuts  are  not  covered  in 
a  stamp-and-fax  document  and  are  not 
inspected — but  are  subsequently 
exported — those  peanuts  should  not  be 
reported. 

Total  average  savings,  reporting 
burden:  ThiS  proposed  rule  could 
represent  an  annual  savings  of 
approximately  5,300  responses  and  467 
reporting  hours. 

The  savings  may  be  only  a  few 
minutes  for  small  importers  who  import 
a  few  containers  of  peanuts.  A  large 
importer  of  8  million  pounds  of 
peanuts — 200  lots  with  20  lots  failing 
requirements — could  have  the  following 
reporting  burden  in  1999  (vs.  the 
current  burden  estimate  in  parentheses): 
40  stamp-and-fax  notices  (80  stamp-and- 
fax  notices);  0  certificates  on  passing 
lots  (360  certificates  on  passing  lots):  80 
certificates  on  Sailing  lots  (80  certificates 
on  failing  lots);  0  deadline  extensicHis 
(40  deadline  extensions);  total  120 


reports  filed  (total  560  reports  filed);  8 
hours  reporting  burden  (46.6  hours 
reporting  burden).  These  are  rough 
estimates  for  general  comparison 
purposes  only. 

Recordkeeping  burden:  In  addition  to 
the  reporting  requirements,  Section 
999.600  requires  that  importers  retain 
copies  of  certifications  and  entry 
documentation  for  not  less  than  two 
years  after  the  calendar  year  of 
acquisition.  Customs  Service  document 
retention  requirements  are  five  years. 
While  the  importers  would  not  file 
grade  and  aflatoxin  certificates  on 
passing  lots,  they  must  store  that 
information  for  AMS  and  the  Customs 
Service.  The  current  recordkeeping 
burden  totals  125  hours,  based  on  25 
respondents  retaining  records — an 
average  of  5  recordkeeping  hours  per 
importer.  The  revised  recordkeeping 
burden,  based  on  the  21  percent 
increase  in  the  quota  volume  and  15 
record  keepers,  would  be  151  hours  for 
an  average  of  10  recordkeeping  hours 
per  importer. 

Cumulative  new  burden:  This 
proposed  rule  would  require  a  new 
annual  reporting  and  total 
recordkeeping  burden  for  OMB  number 
0581-0176  of  1590  responses  and  257 
hours.  Tliis  compares  to  the  current 
burden  of  5,000  responses  and  425 
hours.  The  proposed  new  burden  would 
average  106  annual  responses  and  17 
burden  hours  for  each  peanut  importer. 
The  burden  hours  per  importer  is 
increased  because  the  estimated  number 
of  importers  is  sharply  reduced. 

Comments  to  this  amended 
Paperwork  Reduction  Act  burden 
should  reference  this  proposed 
regulation  and  the  date  and  p&ge 
number  of  this  Federal  Registn-. 
Comments  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC,  20503.  OMB  is 
required  to  make  a  decision  concerning 
the  collection  of  information  contained 
in  this  rule  between  30  and  60  days  after 
submission  to  OMB.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  This  does 
not  affect  the  deadline  for  the  public  to 
comment  on  the  rule. 

Comments  on  proposed  reduction  of 
the  paperwork  burden  also  should  be 
submitted  to  the  Department  in  care  of 
the  Docket  Clerk,  Fruit  and  Vegetable 
Programs,  AMS,  USDA,  P.O.  Box  96456, 
room  2523-S,  Washington,  DC  20090- 
6456;  fax:  (202)  720-5698,  or  E-mail: 
moabdocketclerk8usda.gov.  All 
comments  received  will  also  become  a 
matter  of  public  record. 


Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
AMS  has  considered  the  economic 
impact  of  the  import  regulation  on  small 
entities  and  whether  these  proposed 
changes  to  the  regulation  would 
disproportionately  or  unfairly  effect 
small  entities.  The  purpose  of  the  RFA 
is  to  fit  regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Accordingly,  AMS  has  prepared  the 
following  initial  regulatory  flexibility 
analysis. 

The  import  regulation  is  required  by 
law — subparagraph  (f)(2)  of  Section 
108B  of  the  Agricultural  Act  of  1949,  as 
amended,  and  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996. 
Subparagraph  (f)(2)  mandates  that  the 
Secretary  shall  require  that  "all  peanuts 
in  the  domestic  and  export  marketplace 
fully  comply  with  quality  standards 
under  Marketing  Agreement  146." 
Handling  requirements  similar  to  those 
established  under  the  Agreement  also 
are  established  in  the  import  regulation, 
to  the  extent  necessary  to  assure 
comparability  of  quality  standards.  The 
import  regulation  was  issued  June  11, 
1996  (61  FR  31306.  June  19.  1996)  with 
the  intent  to  minimize  the  regulatory 
burden  on  importers.  An  amendment 
was  issued  December  31,  1996,  (62  FR 
1269,  January  9,  1997),  to  conform  to 
changes  in  the  Agreement  regulations 
and  to  add  necessary  storage  reporting 
requirements. 

Experience  of  the  1997  and  1998 
peanut  quota  periods  shows  that 
approximately  15  business  entities 
imported  peanuts  and  were  subject  to 
this  import  regulation.  Importers  appear 
to  cover  a  broad  range  of  business 
entities,  including  fresh  and  processed 
food  handlers,  and  both  large  and  small 
commodity  brokers  who  buy 
agricultural  products  on  behalf  of 
others.  Small  agricultural  service  firms 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  aimual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  aimual  receipts  of  less  than 
$500,000.  Less  than  one  third  of  the 
importers  appear  to  be  small  business 
entities.  The  majority  of  peanut 
importers  are  large  business  entities 
under  this  definition.  AMS  is  not  aware 
of  any  peanut  producers  (fanners)  who 
imported  peanuts  during  these  quota 
years. 

The  1997  and  1998  p>eanut  quota 
years  were  the  first  two  years  that 
imported  peanuts  have  been  regulated 
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under  7  CFR  Part  999.600.  Analysis  of 
the  regulatory  impact  of  the  regulation 
is  complicated  by  several  factors. 
Peanuts  are  imported  from  at  least  half 
a  dozen  countries  and  can  be  imported 
in  inshell,  shelled,  or  cieaned-inshell 
forms.  This  makes  it  difficult  to 
compare  the  costs  of  importation  with 
purchase  price  of  the  product.  The  costs 
of  importation  can  vary  greatly,  with 
significant  cost  factors  being 
transportation  distance,  shipment 
method,  wharf  fees,  demurrage  costs, 
storage  charges,  and  the  quality  of  the 
peanuts  imported. 

The  proposed  amendments  to  the 
import  regulation  in  this  rulemaking 
action  are  recommended  for  the 
following  reasons.  Five  changes  are 
proposed  to  conform  with  changing 
Agreement  requirements  (relaxing  the 
tolerance  for  unshelled  and  damaged 
kernels;  allowing  lots  with  excessive 
fall-through  peanuts  to  be  blanched;  and 
allowing  failing  lots  to  be  roasted  during 
blanching  without  requiring  grade  re- 
inspection).  Seventeen  changes  are 
proposed  by  AMS  to  update,  clarify,  and 
reduce  the  importation  procedures  and 
reporting  requirements  specified  in  the 
regulation.  Of  the  17  changes,  three 
relax  reporting  requirements  by 
removing  nearly  90  percent  of  the 
documents  that  must  be  filed  and 
extending  the  reporting  period  to  ease 
the  time  pressures  for  those  documents 
that  must  be  filed.  The  AMS  changes 
would  improve  oversight  of  imported 
peanut  lots,  increase  quality  assurance, 
and  correct  misunderstandings  of 
importation  procedures. 

All  of  these  proposed  changes  are 
intended  to  apply  uniformly  to  both 
large  and  small  importers.  None  are 
intended  to,  or  are  expected  to, 
disproportionately  affect  small 
importers.  The  changes  would  have  the 
following  regulatory  impact  on 
importers. 

Recommendation  1  would  make  two 
changes  in  definitions.  The  first  change 
would  remove  reference  to  an  out-of- 
date  aflatoxin  level  for  non-edible 
peanuts  in  paragraph  (a)(10)  defining 
Negative  aflatoxin  content.  The  level  of 
25  ppb  should  have  been  removed  in 
previous  rulemaking.  No  imported 
peanuts  have  been  graded  against  this 
old  quality  level.  Recommendation  1 
also  would  remove  the  word  "Peanuts" 
from  the  title  of  Marketing  Agreement 
No.  146  as  specified  in  paragraph  (a)(15) 
defining  PAC-approved  laboratories. 
The  term  "Peanuts"  is  not  a  part  of  the 
title  of  the  Agreement. 

Recommendation  2  would  change  the 
definition  of  Conditionally  released  in 
paragraph  (a](16)  by  removing  the  words 
"before  final  release"  and  adding 


reference  to  reconditioning.  The  "final 
release"  term  does  not  conform  with 
Customs  Service  terminology.  The 
addition  of  the  words  "and,  if  necessary, 
reconditioning"  helps  complete  the 
definition.  These  changes  do  not  alter 
the  intent  or  meaning  of  the  definition. 
There  would  be  no  regulatory  impact  on 
importers. 

Recommendation  3  would  remove  a 
redundant  sentence  in  paragraph  (b)(1) 
relating  to  use  of  Seg.  1  peanuts  for 
human  consumption  only.  This 
reference  appears  twice  in  the  same 
paragraph. 

Recommendations  4  and  6  are  inter 
related  and  are  proposed  to  make  the 
import  regulation  consistent  with 
changes  in  handling  and  quality 
requirements  to  the  Agreement.  These 
changes  simplify  both  the  import  and 
Agreement  regulations. 
Recommendation  6  would  remove  Table 
2,  Superior  Quality  Requirements — 
Peanuts  for  Human  Consumption  from 
paragraph  (c)(l)(ii).  Currently,  peanut 
lots  meeting  the  higher  quality 
requirements  of  Table  2  may  be  shipped 
to  buyers  prior  to  receiving  aflatoxin 
analyses  on  the  lots.  Recommendation  4 
is  a  conforming  change  that  would  have 
the  affect  or  requiring  importers  to 
receive  aflatoxin  analyses  on  all  lots 
prior  to  forwarding  the  peanuts  to 
buyers. 

While  these  changes  represent  a 
tightening  of  handling  requirements,  the 
a^ect  on  importers  is  minimal.  Under 
limited  circumstances,  the  provisions 
help  reduce,  by  a  few  days,  the  storage 
time  for  such  high  quality  peanuts.  AMS 
does  not  have  information  on  the 
number  of  imported  lots  that  would 
have  been  affected  by  this  proposal  had 
it  been  in  effect  for  the  last  two  quota 
seasons.  AMS  also  does  not  have 
financial  data  on  storage  costs  and 
whether  those  costs  are  on  a  daily  or 
weekly  basis.  However,  in  conversations 
between  AMS  and  importers  and 
customs  brokers  during  1997  and  1998, 
importers  did  not  indicate  that  they 
shipped  superior  quality  lots  without 
waiting  for  aflatoxin  certification.  Also, 
importers  did  not  contact  AMS  about 
the  timeliness  of  aflatoxin  certifications. 
Given  today's  overnight  mail  and 
facsimile  technologies,  aflatoxin 
analyses  are  routinely  reported  within 
two  days.  Finally,  importers  who 
arranged  for  arrival,  inspection,  and 
bonded  storage  prior  to  quota  opening 
had  quality  and  aflatoxin  certifications 
ready  when  the  peanuts  were  released 
by  the  Customs  Service.  Thus,  delays 
and  any  regulatory  impact  due  to  these 
proposed  changes  would  be  negligible. 

Not  all  categories  of  peanuts  would  be 
removed  from  Table  2.  Three  "with 


split"  categories  of  peanuts  would  be 
moved  from  Table  2  to  Table  1  to  retain 
the  small  marketing  niche  in  the 
domestic  market  for  lots  with  high 
percentages  of  split  kernels.  This  change 
was  made  to  the  Agreement  regulations 
in  1998  and  is  proposed  in  this 
regulation  to  conform  with  that  change. 
Any  impact  on  importers  would  be 
positive  as  it  would  allow  lots  with  high 
split  kernel  content  to  continue  to  be 
imported.  AMS  does  not  maintain  data 
on  the  number  of  peanut  lots  that  were 
imported  under  these  "with  splits" 
categories.  Data  on  the  last  two  years' 
imported  peanut  lots  cannot  be  used  to 
reliably  indicate  quality  of  future . 
shipments  or  the  impact  of  this 
relaxation. 

Recommendation  5  would  relax 
tolerances  in  Table  1  for  "unshelled  and 
damaged  kernels  by  one  half  of  one 
percent  in  split  lots.  The  change  is  made 
to  be  consistent  with  a  change  already 
made  to  the  Agreement  regulations.  It 
should  reduce  the  number  of  lots  that 
must  be  reconditioned  to  meet  edible 
quality  requirements.  Reconditioning  a 
lot  to  remove  excessive  splits  can 
significantly  increase  costs  by  adding 
additional  transportation  costs, 
remilling  or  blanching  charges,  and 
additional  inspection  fees.  Data  on  the 
last  two  years'  imported  peanut  lots 
cannot  be  used  to  reliably  indicate  the 
impact  on  future  shipments  because  the 
quality  of  imports  varies  significantly 
from  year  to  year  and  coimtry  to 
country. 

Recommendation  7  would  set  a 
maximum  limit  on  the  volume  of 
farmers  stock  peanuts  that  may 
comprise  one  lot.  Paragraph  (d)(3)(ii) 
would  be  modified.  The  volume,  24,000 
pounds  (10.886  kg),  has  been  in  effect 
for  domestic  peanuts  as  part  of 
inspection  service  procedures.  The  lot 
size  is  the  largest  for  which  optimum 
sampling  procedures  can  be  applied  and 
is  the  industry  standard.  Buying  points 
where  farmers  stock  peanuts  must  be 
inspected  are  set  up  to  handle  this 
maximum  lot  size.  For  logistical  and 
cost  reasons,  farmers  stock  peanuts  have 
been  imported  only  from  Mexico — in 
large  semi-trailer  truck  loads.  The 
24,000  pound  limit  approximates  the 
volume  of  farmers  stock  peanuts  that  are 
carried  in  semi-trailer  trucks.  It  would 
be  unrealistic  to  transport  a  lot  larger 
than  24.000  pounds.  Only  a  small 
percentage  of  imported  peanuts  were 
imported  in  farmers  stock  form  during 
1997  and  1998  and  all  were  within  this 
maximum  lot  size.  Thus. 
Recommendation  7  can  be  expected  to 
have  no  negative  impact  on  peanut 
importers. 
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Recommendation  8  would  add  new 
para^aph  (d)(4)  to  strengthen  lot 
identification  requirements  for  imported 
peanuts.  In  some  situations,  the 
proposed  modified  positive  lot 
identification  procedures  could  take 
additional  warehouse  personnel  and 
space,  as  well  as  inspection  service 
time.  However,  warehouse  labor  is 
needed  to  lay  out  all  bags  for  sampling, 
so  costs  in  addition  to  those  normally 
charged  should  not  be  significant. 
Additional  inspection  time  could  vary 
from  a  few  minutes  to  wrap  PLI  tape 
around  containers  or  stacked  bags  to  30 
minutes  or  more  to  reassemble  bags  on 
pallets  and  shrink-wrapping  pallets  or 
stenciling  individual  bags  with  spray 
paint.  The  PLI  requirements  could 
increase  costs  for  some,  but  not  all, 
imported  lots.  Inspection  service 
sampling  and  grading  costs  currently  are 
$43  an  hour.  Inspections  generally  take 
from  one  to  three  hours,  including  travel 
time,  to  complete.  The  costs  to 
importers  would  be  proportionate  to  the 
number  of  lots  inspected  and  is  not 
considered  to  unfairly  affect  small 
importers. 

The  amended  PLI  requirement  would 
make  the  import  regulation  more 
consistent  with  domestic  program  PLI 
requirements,  and  is  consistent  with  the 
intent  of  the  Act.  Importers,  as  well  as 
domestic  peanut  producers,  handlers 
and  manufacturers  benefit  from  quality 
assurances  and  the  integrity  of  the 
product — due,  in  large  part,  to  enforced 
PLI  procedures.  The  benefits  of  quality 
assurance  and  product  integrity  far 
outweigh  the  small  increased  costs  of 
modified  PLI  methods  proposed  in  this 
rulemaking. 

Recommendation  9  would  remove  a 
redundant  sentence  in  paragraph 
(d)(4)(iii)  which  provides  that 
laboratories  provide  aflatoxin  assay 
results  to  importers.  This  reference  is 
repeated  in  paragraph  (d)(4)(v).  There  is 
no  regulatory  impact  from  this  change. 

Recommendation  10  would  make 
minor  changes  in  three  paragraphs 
regarding  the  mandatory  nature  of 
aflatoxin  testing  and  reporting  test 
results.  The  regulation  clearly  states 
throughout  that  chemical  analysis  is 
required  on  imported  peanuts. 
Paragraph  (d)(4)(iv)(A)  clarifies  that 
importers  "shall,"  rather  than  "should." 
contact  a  laboratory  to  cirrange  for 
chemical  testing.  Also  under 
Recommendation  10.  the  clarification 
that  laboratories  can  be  designated  by 
the  importer  to  report  test  results  to 
AMS  would  be  moved  firom  paragraph 
(d)(4)(v)(B)  to  paragraph  (d)(5)(v)  for 
better  placement  of  that  instruction. 
These  changes  identify  an  optional 


reporting  procedure  and  have  no 
regulatory  impact  on  importers. 

Recommendation  11  would  amend 
redesignated  paragraph  (d)(5)(iv)(A)  by 
updating  the  list  of  aflatoxin  testing 
laboratories  certified  to  conduct 
chemical  analyses  on  imported  peanuts. 
There  is  no  regulatory  impact. 

Recommendation  12  would  add  a  new 
sentence  to  introductory  paragraph  (e) 
to  provide  a  blanching  option  for 
shelled  peanuts  failing  quality 
requirements  because  of  excessive  "fall 
through."  This  is  a  relaxation  in  the 
regulation  and  is  consistent  with 
Agreement  requirements.  AMS  does  not 
maintain  records  of  the  number  of  lots 
that  fail  "fall  through"  £md.  thus,  cannot 
estimate  the  impact  of  this  relaxation. 
However,  allowing  such  lots  to  be 
reconditioned  offers  the  possibility  of 
increasing  the  per  ton  value  of  the  lot 
ft-om  approximately  $150  for  non-edible 
use  to  over  $500  for  edible  peanuts. 

Recommendation  13  also  would  relax 
requirements  by  adding  a  new 
paragraph  (e)(4).  pursuant  to  a  change  in 
Agreement  regulations.  The  change 
would  allow  lots  meeting  grade 
requirements  but  failing  aflatoxin 
requirements  to  be  blanched  until 
roasted  and  then  reinspected  only  for 
aflatoxin  content.  The  impact  of  this 
relaxation  can  be  significant  if  the 
importer  has  many  such  failing  lots 
which  can  be  roasted  for  the  buyer. 
Savings  are  accrued  because  the  peanuts 
do  not  have  to  be  removed  from  the 
blanching  process  for  inspection  and 
then  returned  to  the  blanching  process 
for  the  remaining  portion  of  the  roasting 
process.  The  original  grade  certificate 
would  be  recognized  and  the  only 
additional  inspection  charges  would  be 
for  sampling  and  aflatoxin  analyses. 
AMS  does  not  have  data  on  the  actual 
costs  that  could  be  saved  in  this  process 
and  cannot  estimate  the  number  of 
imported  peanuts  that  may  be  affected 
by  it  in  the  future. 

Recommendations  14.  15.  and  16 
would  relax  requirements  relating  to  the 
stamp-and-fax  entry  process  in 
paragraph  (f)(1).  Recommendation  14 
would  remove  the  terms  which  specify 
that  the  stamp-and-fax  document  be 
filed  "prior  to  arrival"  at  the  port-of- 
entry.  Experience  shows  that  importers 
may  not  have  all  of  the  needed 
information  until  after  arrival  of  the 
peanuts.  Recommendation  15  would 
amend  paragraph  (f)(1)  by  reducing, 
slightly,  the  information  required  on 
stamp-and-fax  documents.  Information 
on  subsequent  inspection  of  the  arriving 
peanuts  is  not  necessary  for  the 
purposes  of  the  stamp-and-fax.  One 
needed  piece  of  information,  the 
Customs  Service  entry  niunber 


applicable  to  the  lot,  is  not  specified.  In 
total,  these  changes  reduce  the  reporting 
burden  by  a  few  words.  The  needed 
information  was  included  on  the  stamp- 
and-fax  documents  during  1997  and 
1998,  but  was  not  so  specified  as  part 
of  the  entry  information  in  paragraph 
(f)(1).  Recommendation  16  would 
remove  the  requirement  in  paragraph 
(0(1)  that  a  copy  of  the  stamp-and-fax 
document  be  forwarded  to  AMS 
headquarters.  This  reduces  one 
reporting  requirement  for  importers. 
These  three  relaxations  are  proposed  to 
make  the  entry  procedure  consistent 
with  the  reporting  needs  of  AMS.  The 
regulatory  impact  is  minimal  but  does 
reduce  requirements  on  importers. 

Recommendation  17  would  reduce 
the  number  of  lots  that  have  to  be 
reported  by  requiring  that  only 
certificates  on  failing  lots  be  filed  by 
importers.  If  imported  peanut  quality  is 
the  same  in  1999  as  the  average  in  1997 
and  1998,  roughly  90  percent  of  the  lots 
will  meet  quahty  requirements  and  will 
not  have  to  be  reported  to  AMS 
headquarters.  This  would  save  an 
estimated  423  reporting  hours.  The 
revision  is  in  paragraph  (f)(2). 

Recommenoation  18  would  extend 
the  reporting  period  specified  in 
paragraph  (f)(3)  from  23  days  after  entr>- 
to  180  days  after  conditional  release  by 
the  Customs  Service.  The  extended 
reporting  period  allows  importers  more 
time  to  make  good  business  decisions 
regarding  imported  lots,  particularly 
failing  lots  that  must  be  either 
reconditioned  or  re-exported.  Also,  with 
an  extended  reporting  period,  importers 
should  not  have  to  request  extensions  of 
reporting  periods  and  could  file  all 
failing  certifications  and  dispositions  at 
one  time  after  all  certifications  and 
reports  are  acquired.  This  could  save  the 
time  of  filing  individual  reports  as  each 
lot  is  certified,  disposed  of,  or  re- 
exported. 

Recommendation  19  provides  for  up 
to  a  60-day  extension  of  the  proposed 
180  day  reporting  period.  There  is  no 
time  limit  on  domestic  peanut 
disposition.  However,  because  of 
Customs  Service  required  liquidation  of 
entry  documentation,  there  must  be 
some  time  limit  for  importers  to  obtain 
clearances  on  failing  lots  and  report  to 
AMS.  A  240-day  reporting  period 
represents  a  compromise  between  the 
open-ended  domestic  requirements  and 
Customs  Service  liquidation  schedules. 
The  impact  of  this  requirement  should 
be  minimal,  as  continued  storage  costs 
or  successive  reconditions  would 
eventually  reduce  margins  and  force 
business  decisions  on  lots  pending  eight 
months  after  conditional  entr>'.  A  new 
paragraph  (0(5)  would  be  added. 
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Recommendations  20,  21,  and  22 
propose  minor  changes  that  would  have 
no  regulatory  impact  on  importers. 
Recommendation  20  clarifies  that  if  a 
container  or  shipment  is  re-exported 
without  conditional  entry  by  the 
Customs  Service,  it  does  not  have  to  be 
reported  to  AMS  and  inspected.  Such 
situations  were  not  foreseen  in  the 
original  import  regulation  and  are 
included  for  clarity  in  new  paragraph 
(f)(6)  in  this  regulation. 
Recommendation  21  makes  a  minor 
wording  change  in  paragraph  (g)(1) 
regarding  peanuts  that  are  "intended"  to 
be  entered  but  are  not  entered. 
Recommendation  22  clarifies  that  those 
who  are  billed  for  inspections  are  those 
requesting  inspections.  Customs  house 
brokers  and  storage  warehouses  often 
request  inspections,  and  are  the  entities 
billed  for  services  provided.  However, 
costs  of  the  inspections  are  borne  by  the 
importer.  These  three  recommendations 
clarify  current  provisions  and  do  not 
change  the  regulatory  aspects  of  the  rule 
or  reporting  burden  already  authorized 
by  OMB. 

The  relaxation  of  quality  and 
handling  requirements  proposed  in  this 
rulemaking  also  would  result  in  an 
overall  reduction  of  the  information 
reporting  and  recordkeeping  burden  of 
the  peanut  import  regulation,  currently 
assigned  as  OMB  number  0581-0176. 
The  most  significant  reduction  in  the 
reporting  burden  would  be  that 
importers  must  file  copies  of  grade  and 
aflatoxin  certificates  only  on  failing  lots, 
rather  than  all  lots  (Recommendation 
17)  .  Using  the  quality  of  1997  and  1998 
imported  peanuts  as  a  guide,  this 
proposal  could  reduce  that  reporting 
requirement  by  as  much  as  90  percent. 
The  proposed  recordkeeping 
requirement  would  be  increased  by  an 
estimated  21  percent  because  the  1999 
duty-free  tariff  quota  is  21  percent 
higher  than  the  1997  quota  on  which  the 
current  recordkeeping  burden  is  based. 
Thus,  this  proposed  rule  would 
establish  an  annual  reporting  and 
recordkeeping  burden  of  1,590 
responses  and  257  hours.  This  is  a 
reduction  from  the  current  burden  of 
5.000  responses  and  425  hours. 

Finally,  the  Department  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  proposed  rule.  Besides  meeting 
AMS  import  quality  requirements, 
clearance  of  each  imported  peanut  lot 
also  must  be  obtained  from  the  Customs 
Service,  FDA,  and  APHIS.  Program 
requirements  of  those  entities  do  not 
overlap  the  quality  requirements  of  this 
regulation.  AMS  has  consulted  with  the 
Customs  Service  to  assure  that  the 


proposed  changes  are  consistent  with  its 
entry  procedures. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  proposed  rule 
could  impose  very  small  additional 
costs  (PLI)  on  affected  importers,  but 
could  save  considerable  reconditioning, 
storage,  and  reporting  expenses.  The 
benefits  of  maintaining  a  high  quality 
product  should  exceed  any  additional 
costs  which  could  be  incurred  in 
meeting  these  requirements.  On  balance, 
the  proposed  changes  would  be 
expected  to  reduce  program  costs 
incurred  by  importers. 

This  proposal  provides  a  30-day 
period  for  interested  persons  to 
comment  on  the  proposed  changes  in 
quality  and  handling  requirements,  on 
import  procedures,  and  on  the  impacts 
of  this  action  on  small  businesses.  The 
proposed  changes  should  be  put  into 
effect  by  January  1. 1999.  when  the  next 
(Mexican)  peanut  quota  period  opens. 
Comments  on  the  proposed  reduction  in 
paperwork  reporting  and  recordkeeping 
burden  must  be  submitted  to  both  OMB 
and  AMS  within  60  days  of  publication 
of  this  proposal. 

Upon  publication,  this  proposal  will 
be  distributed  to  the  Washington.  D.C. 
embassies  of  peanut  exporting 
countries,  all  known  peanut  exporters 
and  importers,  customs  house  brokers, 
storage  warehouses,  and  reconditioning 
facilities.  This  proposal  also  will  be 
electronically  disseminated  on  the 
Internet  and  comments  may  be  received 
electronically.  Comments  should  be 
submitted  to  the  mailing  address,  fax 
number,  or  E-mail  address  listed  under 
ADDRESSES  at  the  beginning  of  this 
document.  All  written  comments  timely 
received  will  be  considered  before  a 
final  determination  is  made  on  the 
recommendations  proposed  herein. 

List  of  Subjects  in  7  CFR  Part  999 

Dates,  Food  grades  and  standards. 
Hazelnuts,  Imports,  Nuts,  Peanuts, 
Prunes,  Raisins,  Reporting  and 
recordkeeping  requirements.  Walnuts. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  999  is  proposed  to 
be  amended  as  follows: 

PART  999— SPECIALTY  CROPS; 
IMPORT  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  999  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674,  7  U.S.C. 
1445C-3.  and  7  U.S.C.  7271. 

2.  Section  999.600  is  revised  to  read 
as  follows: 


§  999.600    Regulation  governing  imports  of 
peanuts. 

(a)  Definitions.  (1)  Peanuts  means  the 
seeds  of  the  legume  Arachis  hypogaea 
and  includes  both  inshell  and  shelled 
peanuts  produced  in  countries  other 
than  the  United  States,  other  than  those 
marketed  in  green  form  for  consumption 
as  boiled  peanuts. 

(2)  Farmers  stock  peanuts  means 
picked  and  threshed  raw  peanuts  which 
have  not  been  shelled,  crushed,  cleaned 
or  otherwise  changed  (except  for 
removal  of  foreign  material,  loose 
shelled  kernels,  and  excess  moisture) 
from  the  form  in  which  customarily 
marketed  by  producers. 

(3)  Inshell  peanuts  means  peanuts,  the 
kernels  or  edible  portions  of  which  are 
contained  in  the  shell. 

(4)  Incoming  inspection  means  the 
sampling  and  inspection  of  farmers 
stock  peanuts  to  determine  Segregation 
quality. 

(5)  Segregation  I  peanuts,  unless 
otherwise  specified,  means  farmers 
stock  peanuts  with  not  more  than  2.00 
percent  damaged  kernels  nor  more  than 
1.00  percent  concealed  damage  caused 
by  rancidity,  mold,  or  decay  and  which 
are  free  from  visible  Aspergillus  flavus 
mold. 

(6)  Segregation  2  peanuts,  unless 
otherwise  specified,  means  farmers 
stock  peanuts  with  more  than  2.00 
percent  damaged  kernels  or  more  than 
1.00  percent  concealed  damage  caused 
by  rancidity,  mold,  or  decay  and  which 
are  free  from  visible  Aspergillus  flavus 
mold. 

(7)  Segregation  3  peanuts,  unless 
otherwise  specified,  means  farmers 
stock  peanuts  with  visible  Aspergillus 
flavus  mold. 

(8)  Shelled  peanuts  means  the  kernels 
of  peanuts  after  the  shells  are  removed. 

(9)  Outgoing  inspection  means  the 
sampling  and  inspection  of  either: 
shelled  peanuts  which  have  been 
cleaned,  sorted,  sized,  or  otherwise 
prepared  for  human  consumption 
markets;  or,  inshell  peanuts  which  have 
been  cleaned,  sorted  and  otherwise 
prepared  for  inshell  human 
consumption  markets. 

(10)  Negative  aflatoxin  content  means 
15  parts-per-billion  (ppb)  or  less  for 
peanuts  which  have  been  certified  as 
meeting  edible  quality  grade 
requirements. 

(11)  Person  means  an  individual, 
partnership,  corporation,  association,  or 
any  other  business  unit. 

(12)  Secretaiy  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  U.S. 
Department  of /^culture  (Department 
or  USDA]  who  is,  or  who  may  hereafter 
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be,  authorized  to  act  on  behalf  of  the 
Secretary. 

(13)  Inspection  service  means  the 
Federal  or  Federal-State  Inspection 
Service.  Fruit  and  Vegetable  Programs, 
Agricultural  Marketing  Service.  USDA. 

(14)  USDA  laboratory  means 
laboratories  of  the  Science  and 
Technology  Programs,  Agricultural 
Marketing  Service,  USDA,  that 
chemically  analyze  peanuts  for  aflatoxin 
content. 

(15)  PAC-approved  laboratories 
means  laboratories  approved  by  the 
Peanut  Administrative  Committee, 
pursuant  to  Marketing  Agreement  No. 
146  (7  CFR  part  998),  that  chemically 
analyze  peanuts  for  aflatoxin  content. 

(16)  Conditionally  released  means 
released  from  U.S.  Customs  Service 
custody  for  further  handling,  sampling, 
inspection,  chemical  analysis,  storage, 
and,  if  necessary,  reconditioning. 

(17)  Importation  means  the  arrival  of 
a  peanut  shipment  at  a  port-of-entry 
with  the  intent  to  enter  the  peanuts  into 
channels  of  commerce  of  the  United 
States. 

(b)  Incoming  regulation.  (1)  Farmers 
stock  peanuts  presented  for 
consumption  must  undergo  incoming 
inspection.  All  foreign-produced 
farmers  stock  peanuts  for  human 
consumption  must  be  sampled  and 
inspected  at  a  buying  point  or  other 
handling  facility  capable  of  performing 
incoming  sampling  and  inspection. 
Sampling  and  inspection  shall  be 
conducted  by  the  inspection  service. 
Only  Segregation  1  peanuts  certified  as 
meeting  the  following  requirements  may 
be  used  in  human  consumption 
markets: 


(i)  Moisture.  Except  as  provided  under 
paragraph  (b)(2)  of  this  section,  peanuts 
may  not  contain  more  than  10.49 
percent  moisture:  Provided,  That 
peanuts  of  a  higher  moisture  content 
may  be  received  and  dried  to  not  more 
than  10.49  percent  moisture  prior  to 
storage  or  milling. 

(ii)  Foreign  material.  Peanuts  may  not 
contain  more  than  10.49  percent  foreign 
material,  except  that  peanuts  having  a 
higher  foreign  material  content  may  be 
held  separately  until  milled,  or  moved 
over  a  sand-screen  before  storage,  or 
shipped  directly  to  a  plant  for  prompt 
shelling.  The  term  "sand-screen"  means 
any  type  of  farmers  stock  cleaner  which, 
when  in  use,  removes  sand  and  dirt. 

(iii)  Damage.  For  the  purpose  of 
determining  damage,  other  than 
concealed  damage,  on  farmers  stock 
peanuts,  all  percentage  determinations 
shall  be  rounded  to  the  nearest  whole 
number. 

(2)  Seed  peanuts.  Farmers  stock 
peanuts  determined  to  be  Segregation  1 
quality,  and  shelled  peanuts  certified 
negative  to  aflatoxin  (15  ppb  or  less), 
may  be  imported  for  seed  purposes. 
Residuals  from  the  shelling  of 
Segregation  1  seed  peanuts  mav  be 
milled  with  other  imported  peanuts  of 
the  importer,  and  such  residuals 
meeting  quality  requirements  specified 
in  paragraph  (c)(1)  of  this  section  may 
be  disposed  to  human  consumption 
channels.  Any  portion  not  meeting  such 
quality  requirements  shall  be  disposed 
to  non-edible  peanut  channels  pursuant 
to  paragraphs  (f]  and  (g)  of  this  section. 
All  disposition  of  seed  peanuts  and 
residuals  from  seed  peanuts,  whether 


commingled  or  kept  separate  and  apart, 
shall  be  reported  to  the  Secretar\- 
pursuant  to  paragraphs  (f)(2)  and  (f)l3) 
of  this  section.  The  receiving  seed  outlet 
must  retain  records  of  the  transaction, 
pursuant  to  paragraph  (g)(7)  of  this 
section. 

(3)  Oilstock  and  exportation.  Farmers 
stock  peanuts  of  lower  qualitv  than 
Segregation  1  (Segregation  2  and  3 
peanuts)  shall  be  used  onlv  in  non- 
edible  outlets.  Segregation  2  and  3 
peanuts  may  be  commingled  but  shall 
be  kept  separate  and  apart  from  edible 
quality  peanut  lots.  Commingled 
Segregation  2  and  3  peanuts  and 
Segregation  3  peanuts  shall  be  disposed 
only  to  oilstock  or  exported.  Shelled 
peanuts  and  cleaned-inshell  peanuts 
which  fail  to  meet  the  requirements  for 
human  consumption  in  paragraphs 
(c)(1)  or  (c)(2),  respectively,  of  this 
section,  may  be  crushed  for  oil  or 
exported. 

(c)  Outgoing  regulation.  No  person 
shall  import  peanuts  for  human 
consumption  into  the  United  States 
unless  such  peanuts  are  Positive  Lot 
Identified  and  certified  bv  the 
inspection  service  as  meeting  the 
following  requirements: 

(1)  Shelled  peanuts,  (i)  No  importer 
shall  dispose  of  shelled  peanuts  to 
human  consumption  markets  unless 
such  peanuts  are  Positive  Lot  Identified 
pursuant  to  paragraph  (d)(4)  of  this 
section,  certified  as  "negative"  to 
aflatoxin,  pursuant  to  paragraph 
(d)(5)(v)(A)  of  this  section,  and  meet  the 
requirements  specified  in  the  following 
table. 


Minimum  Grade  Requirements— Peanuts  for  Human  Consumption 

[Whole  kernels  and  splits:  maximum  limitations] 


Type  and  grade 
categot7 


Unshelled 

peanuts  and 

damaged 

kemels 

(percent) 


Unshelled 
peanuts, 
damaged 
kernels  and 
minor  de- 
fects 
(percent) 


Fall  through 


Sound  split  and 
broken  kemels 


Sound  whole 
kemels 


Total 
(percent) 


Foreign  ma- 

tenals 

(percent) 


Moisture 
(percent) 


Excluding  lots  of  "splits" 


Runner  

1.50 

2.50 

3.00%;  'V64  inch 
round  screen. 

3.00%;  ^«/m  X  3/4 
inch  slot  screen. 

Virginia  (except  No. 

1.50 

2.50 

3.00%;  "■/64  inch 

3.00%;  'V64  X  1 

2). 

round  screen. 

inch  slot  screen. 

Spanish  and  Valen- 

1.50 

2.50 

3.00%;  '%4  inch 

3.00%;  'V64  x% 

cia. 

round  screen. 

inch  slot  screen. 

No.  2  Virginia 

1.50 

3.00 

6.00%;  "/64  inch 
round  screen. 

6.00%;  'Vm  X  1 
inch  slot  screen. 

Runner  with  splits 

1.50 

2.50 

3.00%;  'V64  inch 

3.00%;  '8/6*  X  % 

(not  more  than 

round  screen. 

inch  slot  screen. 

15%  sound  splits). 

Virginia  with  splits 

1.50 

2.50 

3.00%  'V64  inch 

3.00%;  'Vm  inch 

(not  more  than 

round  screen. 

slot  screen. 

15%  sound  splits). 

4.00;  both  screens 

.20 

9.00 

4.00;  both  saeens 

.20 

9.00 

4.00;  both  screens 

.20 

9.00 

6.(XD;  tx>th  screens 

.20 

9.00 

4.00;  both  screens 

.10 

9.00 

4.00;  both  screens 

.10 

9.00 
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Minimum  Grade  Requirements— Peanuts  for  Human  Consumption — Continued 

[Whole  kernels  and  splits:  maximum  limitations] 


Unshelled 

peanuts  and 

damaged 

kernels 

(percent) 

Unshelled 
peanuts, 
damaged 
kernels  and 
minor  de- 
fects 
(percent) 

Fall  through 

Foreign  ma- 
terials 
(percent) 

Type  and  grade 
category 

Sound  split  and 
broken  kernels 

Sound  whole 
kernels 

Total 
(percent) 

Moisture 
(percent) 

Spanish  &  Valencia 
with  splits  (not 
more  than  1 5% 
sound  splits). 

1.50 

2.50 

3.00%;  'Vm  inch 
round  screen. 

2.00%;  'V64  inch 
slot  screen. 

4.00;  both  screens 

.10 

9.00 

Lots  of 

"splits" 

Runner  (not  more 

2.00 

2.50 

3.00%;  'Vm  inch 

3.00%;  '%4  X  3/4 

4.00;  both  screens 

.20 

9.00 

than  4%  sound 

round  screen. 

inch  slot  screen. 

whole  kernels). 

Virginia  (not  less 

2.00 

2.50 

3.00%;  "^4  inch 

3.00;  '«/64  X  1  inch 

4.00;  both  screens 

20 

9.00 

than  90%  splits). 

round  screen. 

slot  screen. 

Spanish  &  Valencia 

2.00 

2.50 

3.00%;  '<Vfe4  inch 

3.00%;  '%^  X  3/4 

4.00;  both  screens 

.20 

9.00 

(not  more  than 

round  screen. 

inch  slot  screen. 

4%  sound  whole 

kernels). 

(ii)  The  term  "fall  through,"  as  used 
in  this  section,  shall  mean  sound  split 
and  broken  kernels  and  whole  kernels 
which  pass  through  specified  screens. 

(2)  Cleaned-insheU  peanuts.  Peanuts 
declared  as  cleaned-inshell  peanuts  may 
be  presented  for  sampling  and  outgoing 
inspection  at  the  port-of-entry. 
Alternatively,  peanuts  may  be 
conditionally  released  as  cleaned- 
inshell  peanuts  but  shall  not 
subsequently  undergo  any  cleaning, 
sorting,  sizing  or  drying  process  prior  to 
presentation  for  outgoing  inspection  as 
cleaned-inshell  peanuts.  Cleaned- 
inshell  peanuts  which  fail  outgoing 
inspection  may  be  reconditioned  or 
redelivered  to  the  port-of-entry,  at  the 
option  of  the  importer.  Cleaned-inshell 
peanuts  determined  to  be  unprepared 
farmers  stock  peanuts  must  be  inspected 
against  incoming  quality  requirements 
and  determined  to  be  Segregation  1 
peanuts  prior  to  outgoing  inspection  for 
cleaned-inshell  peanuts.  Cleaned- 
inshell  peanuts  intended  for  human 
consumption  may  not  contain  more 
than: 

(i)  1.00  percent  kernels  with  mold 
present,  unless  a  sample  of  such 
peanuts  is  drawn  by  the  inspection 
service  and  analyzed  chemically  by  a 
USDA  or  PAC-approved  laboratory  and 
certified  "negative"  as  to  aflatoxin. 

(ii)  2.00  percent  peanuts  with 
damaged  kernels; 

(iii)  10.00  percent  moisture  (carried  to 
the  hundredths  place);  and 

(iv)  0.50  percent  foreign  material. 

(d)  Sampling  and  inspection.  (1)  All 
sampling  and  inspection,  quality 
certification,  chemical  analysis,  and 


Positive  Lot  Identification,  required 
under  this  section,  shall  be  done  by  the 
inspection  service,  a  USDA  laboratory, 
or  a  PAC-approved  laboratory,  as 
applicable,  in  accordance  with  the 
procedures  specified  in  this  section.  The 
importer  shall  make  arrangements  with 
the  inspection  service  for  sampling, 
inspection.  Positive  Lot  Identification 
and  certification  of  all  peanuts 
accumulated  by  the  importer  The 
importer  also  shall  make  arrangements 
for  the  appropriate  disposition  of 
peanuts  failing  edible  quality 
requirements  of  this  section.  All  costs  of 
sampling,  inspection,  certification, 
identification,  and  disposition  incurred 
in  meeting  the  requirements  of  this 
section  shall  be  paid  by  the  importer. 
Whenever  peanuts  are  offered  for 
inspection,  the  importer  shall  furnish 
any  labor  and  pay  any  costs  incurred  in 
moving  and  opening  containers  as  may 
be  necessary  for  proper  sampling  and 
inspection. 

(2)  For  farmers  stock  inspection,  the 
importer  shall  cause  the  inspection 
service  to  perform  an  incoming 
inspection  and  to  issue  a  CFSA-1007, 
"Inspection  Certificate  and  Sales 
Memorandum,"  form  designating  the  lot 
as  Segregation  1,  2,  or  3  quality  peanuts. 
For  shelled  and  cleaned-inshell  peanuts, 
the  importer  shall  cause  the  inspection 
service  to  perform  an  outgoing 
inspection  and  issue  an  FV-184-9A, 
"Milled  Peanut  Inspection  Certificate," 
reporting  quality  and  size  of  the  shelled 
or  cleaned  inshell  peanuts,  whether  the 
lot  meets  or  fails  to  meet  quality 
requirements  for  human  consumption  of 
this  section,  and  that  the  lot  originated 


in  a  country  other  than  the  United 
States.  The  importer  shall  provide  to  the 
Secretary  copies  of  all  CFSA-1007  and 
FV-184-9A  forms  applicable  to  each 
peanut  lot  conditionally  released  to  the 
importer.  Such  reports  shall  be 
submitted  as  provided  in  paragraphs 
(0(2)  and  (f)(3)  of  this  section. 

(3)  Procedures  for  sampling  and 
testing  peanuts.  Sampling  and  testing  of 
peanuts  for  incoming  and  outgoing 
inspections  of  peanuts  presented  for 
consumption  into  the  United  States  will 
be  conducted  as  follows: 

(i)  Application  for  sampling.  The 
importer  shall  request  inspection  and 
certification  services  from  one  of  the 
following  inspection  service  offices 
convenient  to  the  location  where  the 
peanuts  are  presented  for  incoming  and/ 
or  outgoing  inspection.  To  avoid 
possible  delays,  the  importer  should 
make  arrangements  with  the  inspection 
service  in  advance  of  the  inspection 
date.  A  copy  of  the  Customs  Service 
entry  document  specific  to  the  peanuts 
to  be  inspected  shall  be  presented  to  the 
inspection  official  at  the  tiine  of 
sampling  the  lot. 

(A)  The  following  offices  provide 
incoming  farmers  stock  inspection: 

Dothan,  AL,  tel:  (334)  792-5185, 
Graceville,  FL,  tel:  (904)  263-3204, 
Winter  Haven,  FL,  tel:  (941)  291-5820,  ext 
260, 

Albany,  GA,  tel:  (912)  432-7505, 
Williamston,  NC,  tel:  (919)  792-1672. 
Columbia,  SC,  tel:  (803)  253-4597, 
Suffolk,  VA.  tel:  (757)  925-2286, 
Portales,  NM,  tel:  (505)  356-8393, 
Oklahoma  City,  OK,  tel:  (405)  521-3864. 
Gorman,  TX,  tel:  (817)  734-3006. 
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(B)  The  following  offices,  in  addition 
to  the  offices  listed  in  paragraph 
(d)(3)(i){A)  of  this  section,  provide 
outgoing  sampling  for  certification  of 
shelled  and  cleaned  in-shell  peanuts: 

Eastern  U.S. 

Mobile,  AL,  tel:  (334)  415-2531, 
Jacksonville.  FL,  tel:  (904)  359-6430, 
Miami,  FL,  tel:  (305)  870-9542, 
Tampa,  FL.  tel:  (813)  272-2470, 
Presque  Isle,  ME,  tel:  (207)  764-2100, 
Baltimore/Washington,  tel:  (301)  317-4387, 
Boston,  MA,  tel:  (617)  389-2480, 
Newark,  NJ,  tel:  (201)  645-2636, 
New  York,  NY,  tel:  (718)  991-7665, 
Buffalo,  NY,  tel:  (800)  262-4810, 
Philadelphia,  PA,  tel:  (215)  336-0845. 

Central  U.S. 

New  Orleans,  LA,  tel:  (504)  589-6741, 
Detroit,  MI,  tel:  (313)  226-6059, 
St.  Paul,  MN,  tel:  (612)  296-8557, 
Las  Cruces,  NM,  tel:  (505)  646-4929, 
Alamo  TX,  tel:  (956)  787-4091. 
El  Paso.  TX,  tel:  (915)  540-7723, 
Houston,  TX,  tel:  (713)  923-2557. 

Western  U.S. 

Nogales,  AZ,  tel:  (520)  281-4719, 
Los  Angeles,  CA,  tel:  (213)  894-2489, 
San  Francisco,  CA.  tel:  (415)  876-9313, 
Honolulu,  HI,  tel:  (808)  973-9566, 
Salem,  OR,  tel:  (503)  986-4620, 
Seattle,  WA,  tel:  (206)  859-9801. 

(C)  Questions  regarding  inspection 
services  or  requests  for  further 
assistance  may  be  obtained  from:  Fresh 
Products  Branch,  P.O.  Box  96456,  room 
2049-S,  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  Washington,  D.C.  20090- 
.  6456,  telephone  (202)  690-0604,  fax 
(202)  720-0393. 

(ii)  Sampling.  Sampling  of  bulk 
farmers  stock  lots  shall  be  performed  at 
a  facility  that  utilizes  a  pneumatic 
sampler  or  approved  automatic 
sampling  device.  The  maximum  lot  size 
of  farmers  stock  peanuts  shall  be  one 
conveyance,  or  two  or  more 
conveyances  not  exceeding  a  combined 
weight  of  24,000  pounds.  Shelled 
peanut  lots  and  cleaned-inshell  lots,  in 
bulk  or  bags,  shall  not  exceed  200,000 
poimds.  For  farmers  stock,  shelled  and 
cleaned-inshell  lots  not  completely 
accessible  for  sampling,  the  applicant 
shall  be  required  to  have  lots  made 
accessible  for  sampling  pursuant  to 
inspection  service  requirements.  The 
importer  shall  cause  appropriate 
samples  of  each  lot  of  edible  quality 
shelled  peanuts  to  be  drawn  by  the 
inspection  service.  The  amount  of  such 
peanuts  dravwi  shall  be  large  enough  to 
provide  for  a  grade  and  size  analysis,  for 
a  grading  check-sample,  and  for  three 
48-pound  samples  for  aflatoxin  assay. 
Because  there  is  no  acceptable  method 
of  drawing  official  samples  from  bulk 
conveyances  of  shelled  peanuts,  the 
importer  shall  arrange  to  have  bulk 


conveyances  of  shelled  peanuts  sampled 
during  the  unloading  process.  A  bulk  lot 
sampled  in  this  manner  must  be 
Positive  Lot  Identified  by  the  inspection 
service  and  held  in  a  sealed  bin  until 
the  associated  inspection  and  aflatoxin 
test  results  have  been  reported. 

(4)  Positive  Lot  Identification  (PLI) 
shall  be  applied  to  all  shelled  and 
cleaned-inshell  peanut  lots  during  or 
immediately  after  first  inspection  by  the 
inspection  service  or  under  the 
guidance  of  the  inspection  service. 
Positive  Lot  Identification  of  a  lot  may 
be  accomplished  by:  Wrapping  PLI  tape 
around  bags  or  boxes  on  pallets;  shrink 
wrapping  pallets  or  multiple  bags  and 
applying  a  PLI  sticker;  stenciling  and 
numbering  of  individual  bags  or  boxes; 
affixing  PLI  seals  on  shipping  container 
doors;  or  by  other  methods  acceptable  to 
the  inspection  service  that  clearly 
identifies  the  lot,  is  securely  affixed  to 
the  lot,  and  prevents  peanuts  from  being 
removed  or  added  to  the  lot.  Such 
positive  lot  identification  methods  may 
be  dictated  by  the  size  and 
containerization  of  the  lot,  by 
warehouse  storage  or  space 
requirements,  or,  by  necessary  further 
movement  of  the  lot  prior  to  receipt  of 
certification.  Failing  lots  that  are 
reconditioned  shall  be  positive  lot 
identified  by  sewing  tags  on  bags  or 
affixing  a  seal  and  taping  bulk  bin 
containers  after  such  reconditioning  or 
by  other  means  acceptable  to  the 
inspection  service  that  clearly  identifies 
the  peanuts  in  the  lot,  is  securely  affixed 
to  the  lot,  and  which  prevents  peanuts 
from  being  removed  or  added  to  the  lot. 

(5)  Aflatoxin  assay,  (i)  The  importer 
shall  cause  appropriate  samples  of  each 
lot  of  shelled  peanuts  intended  for 
edible  consumption  to  be  drawn  by  the 
inspection  service.  The  three  48-pound 
samples  shall  be  designated  by  the 
inspection  service  as  "Sample  IIMP," 
"Sample  2IMP,"  and  "Sample  SIMP" 
and  each  sample  shall  be  placed  in  a 
suitable  container  and  lot  identified  by 
the  inspection  service.  Sample  lIMP 
may  be  prepared  for  immediate  testing 
or  Samples  lIMP,  2IMP  and  3IMP  may 
be  returned  to  the  importer  for  testing  at 
a  later  date,  under  Positive  Lot 
Identification  procedures. 

(ii)  The  importer  shall  cause  Sample 
lIMP  to  be  ground  by  the  inspection 
service  or  a  USDA  or  PAC-approved 
laboratory  in  a  subsampling  mill.  The 
resultant  ground  subsample  shall  be  of 
a  size  specified  by  the  inspection 
service  and  shall  be  designated  as 
"Subsample  1-ABIMP."  At  the 
importer's  option,  a  second  subsample 
may  also  be  extracted  from  Sample 
lIMP  and  designated  "Subsample  1- 
CDIMP"  which  may  be  sent  for  aflatoxin 


assay  to  a  USDA  or  PAC-approved 
laboratory'.  Both  subsamples  shall  be 
accompanied  by  a  Milled  Peanut 
Inspection  Certificate  or  Notice  of 
Sampling  signed  by  the  inspector 
containing  identifying  information  as  to 
the  importer,  the  lot  identification  of  the 
shelled  peanut  lot,  and  other 
information  deemed  necessary  by  the 
inspection  service.  Subsamples  1- 
ABIMP  and  f-CDIMP  shall  be  analyzed 
only  in  a  USDA  or  PAC-approved 
laboratory.  The  methods  prescribed  by 
the  Instruction  Manual  for  Aflatoxin 
Testing,  SD  Instruction-l,  August  1994, 
shall  be  used  to  assay  the  aflatoxin 
level.  The  cost  of  testing  and 
notification  of  Subsamples  1-ABIMP 
and  1-CDIMP  shall  be  borne  by  the 
importer. 

(lii)  The  samples  designated  as 
Sample  2IMP  and  Sample  3IMP  shall  be 
held  as  aflatoxin  check-samples  by  the 
inspection  service  or  the  importer  until 
the  analyses  results  from  Sample  lIMP 
are  knowTi.  Upon  call  from  the  USDA  or 
PAC-approved  laboratory,  the  importer 
shall  cause  Sample  2IMP  to  be  ground 
by  the  inspection  service  in  a 
subsampling  mill.  The  resultant  ground 
subsample  from  Sample  2IMP  shall  be 
designated  as  "Subsample  2 — ABIMP." 
Upon  further  call  from  the  laboratory, 
the  importer  shall  cause  Sample  3IMP  to 
be  ground  by  the  inspection  service  in 
a  subsampling  mill.  The  resultant 
ground  subsample  shall  be  designated 
as  "Subsample  3 — ABIMP."  The 
importer  shall  cause  Subsamples  2 — 
ABIMP  and  3— ABIMP  to  be  sent  to  and 
analyzed  only  in  a  USDA  or  PAC- 
approved  laboratory.  Each  subsample 
shall  be  accompanied  by  a  Milled 
Peanut  Inspection  Certificate  or  a  Notice 
of  Sampling.  All  costs  involved  in  the 
sampling,  shipment  and  assay  analysis 
of  subsamples  required  by  this  section 
shall  be  borne  by  the  importer. 

(iv)(A)  To  arrange  for  chemical 
analysis,  importers  shall  contact  one  of 
the  following  USDA  or  PAC-approved 
laboratories: 

Science  and  Technology  Programs.  AMS.  301 
West  Pearl  St.,  Aulan'der,  NC  27805  (P  O 
Box  279),  Tel:  (919)  345-1661  Ext.  156. 
Fax:  (919)345-1991 

Science  and  Technology  Programs.  AMS, 
1211  Schley  Ave.,  Albany,  GA  31707.  Tel: 
(912)  430-8490  /  8491,  Fax:  (912)  430- 
8534 

Science  and  Technology  Programs,  AMS.  610 
North  Main  St.,  Blakely,  GA  31723,  Tel: 
(912)  723-4570,  Fax:  (912)  723-3294 

Science  and  Technology  Programs,  AMS,  107 
South  Fourth  St.,  Madill,  OK  73446,  Tel: 
(405)  795-5615,  Fax:  (405)  795-3645 

Science  and  Technology  Programs,  A.MS,  715 
North  Main  St.,  Dawson,  GA  31742  (P.O. 
Box  272),  Tel:  (912)  995-7257.  Fax:  (912) 
995-3268 
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Science  and  Technology  Programs,  AMS.  308 

Culloden  St..  Suffolk,  VA  23434  (P.O.  Box 

1130),  Tel:  (757)  925-2286,  Fax:  (757)  925- 

2285 
Federal-State  Inspection  Service  Laboratory, 

1557  Reeves  St..  Dothan,  AL  36303  (P.O. 

Box  1368,  ZIP  36302).  Tel:  (334)  792-5185. 

Fax:  (334)  671-7984 
Federal-State  Inspection  Service  Laboratorv, 

201  Broad  St..  Headland,  AL  36345  (P.O.' 

Box  447,  ZIP  36345-0447).  Tel;  (334)  693- 

2729.  Fax:  (334)  693-2183 
Federal-State  Inspection  Service  Laboratory. 

103  Greenville  Ave..  Goshen,  AL  36035 

(P.O.  Box  204),  Tel:  (334)  484-3340,  Fax: 

(334)  484-3340 
Federal-State  Inspection  Service  Laboratory, 

805  North  Main  St..  Enterprise,  AL  36330 

(P.O.  Box  310926),  Tel:  (334)  347-6525 
ABC  Research,  3437  SW  24th  Ave., 

Gainesville,  FL  32607,  Tel:  (904)  372-0436, 

Fax;  (904)  378-6483 
J.  Leek  Associates,  Inc.,  200  Wyandotte, 

Albany,  GA  31705  (P.O.  Box  50395,  ZIP 

31703),  Tel:  (912)  889-8293,  Fax:  (912) 

888-1166 
J.  Leek  Associates,  Inc.,  139  South  Lee  St.. 

Ashbum,  GA  31714,  Tel:  (912)  567-3703, 

Fax:  (912)567-8055 
J  Leek  Associates,  Inc.,  402  S.E.  3rd  Street, 

Anadarko,  OK  73005,  Tel:  (405)  247-3266, 

Fax:  (405)  247-3270 
J.  Leek  Associates,  Inc.,  502  West  Navarro  St., 

DeLeon,  TX  76444  (P.O.  Box  6).  Tel:  (817) 

893-3653,  Fax:  (817)  893-3640 
Pert  Laboratories,  145  Peanut  Drive.  Edenton, 

NC  27932  (P.O.  Box  267),  Tel:  (919)  482- 

4456,  Fax:  (919)  482-5370 
Pert  Laboratory  South.  Hwy  82  East, 

Seabrook  Drive,  Sylvester,  GA  31791  (P.O. 

Box  129),  Tel:  (912)  776-1256,  Fax:  (912) 

776-1029 
Southern  Cotton  Oil  Company,  600  E.  Nelson 

Street,  Quanah.  TX  79252  (P.O.  Box  180), 

Tel:  (817)  663-5323,  Fax:  (817)  663-5091 
Quanta  Lab,  9330  Corpwrate  Drive,  Suite  703, 

Selma,  TX  78154-1257,  Tel:  (210)  651- 

5799,  Fax:(210)651-9271 

(B)  Further  information  concerning 
the  chemical  analyses  required  pursuant 
to  this  section  may  be  obtained  from: 
Science  and  Technology  Programs, 
AMS,  USDA.  P.O.  Box  96456,  room 
3507-S,  Washington,  DC  20090-6456, 
Tel.  (202)  720-5231.  or  Fax  (202)  720- 
6496. 

(v)  Reporting  aflatoxin  assays.  A 
separate  aflatoxin  assay  certificate.  Form 
CSSE>-3  "Certificate  of  Analysis  for 
Official  Samples"  or  equivalent  PAC- 
approved  laboratory  form,  shall  be 
issued  by  the  laboratory  performing  the 
analysis  for  each  lot.  The  assay 
certificate  shall  identify  the  importer, 
the  volume  of  the  peanut  lot  assayed, 
date  of  the  assay,  and  numerical  test 
result  of  the  assay.  The  importer  shall 
file,  or  cause  to  hie  filed,  with  the 
Secretary,  all  USDA  Form  CSSD-3,  or 
equivalent  chemical  assay  forms  issued 
on  failing  peanuts.  The  importer  shall 
cause  the  results  of  all  chemical  assays 
issued  by  PAC-approved  laboratories  to 


be  filed  with  the  Secretary.  The  results 
of  the  assay  shall  be  reported  as  follows: 

(A)  For  tne  current  peanut  quota  year, 
"negative"  aflatoxin  content  means  15 
parts  per  billion  (ppb)  or  less  aflatoxin 
content  for  peanuts  which  have  been 
certified  as  meeting  edible  quality  grade 
requirements.  Such  lots  shall  be 
certified  as  "Meets  U.S.  import 
requirements  for  edible  peanuts  under 
Section  999.600  with  regard  to 
aflatoxin." 

(B)  Lots  containing  more  than  15  ppb 
aflatoxin  content  shall  be  certified  as 
"Fails  to  meet  U.S.  import  requirements 
for  edible  peanuts  under  Section 
999.600  with  regard  to  aflatoxin."  The 
certificate  of  any  non-edible  peanut  lot 
also  shall  specify  the  aflatoxin  count  in 
ppb. 

(6)  Appeal  inspection.  In  the  event  an 
importer  questions  the  results  of  a 
quality  and  size  inspection,  an  appeal 
inspection  may  be  requested  by  the 
importer  and  performed  by  the 
inspection  service.  A  second  sample 
will  be  drawn  from  each  container  and 
shall  be  double  the  size  of  the  original 
sample.  The  results  of  the  appeal 
sample  shall  be  final  and  the  fee  for 
sampling,  grading  and  aflatoxin  analysis 
shall  be  charged  to  the  importer.  Lots 
that  show  evidence  of  PLI  violation  or 
tampering,  as  determined  by  the 
inspection  service,  are  not  eligible  for 
appeal  inspection. 

(e)  Disposition  of  peanuts  failing 
edible  quality  requirements.  Peanuts 
shelled,  sized,  and  sorted  in  another 
country  prior  to  arrival  in  the  U.S.  and 
shelled  peanuts  which  originated  from 
imported  Segregation  1  peanuts  that  fail 
minimum  grade  requirements  specified 
in  the  table  in  paragraph  (c)(l)(i)  of  this 
section  (excessive  damage,  minor 
defects,  moisture,  or  foreign  material)  or 
are  positive  to  aflatoxin  may  be 
reconditioned  by  remilling  and/or 
blanching.  Peanuts  that  fail  minimum 
grade  requirements  because  of  excessive 
"fall  through"  may  be  blanched.  After 
such  reconditioning,  peanuts  meeting 
the  minimum  grade  requirements  in  the 
table,  including  minimum  "fall 
through"  requirements,  and  which  are 
negative  to  aflatoxin  (15  ppb  or  less), 
may  be  disposed  for  edible  use. 
Residual  peanuts  resulting  from  milling 
or  reconditioning  of  such  lots  shall  be 
disposed  of  as  follows: 

(1)  Failing  peanut  lots  may  be 
disposed  for  non-human  consumption 
uses  (such  as  livestock  feed,  wild 
animal  feed,  rodent  bait,  seed,  etc.) 
which  are  not  otherwise  regulated  by 
this  section;  Provided,  That  each  such 
lot  is  Positive  Lot  Identified  and 
certified  as  to  aflatoxin  content  (actual 
numerical  count).  On  the  shipping 


papers  covering  the  disposition  of  each 
such  lot,  the  importer  shall  cause  the 
following  statement  to  be  shown:  "The 
peanuts  covered  by  this  bill  of  lading  (or 
invoice)  are  not  to  be  used  for  human 
consumption." 

(2)  Peanuts,  and  portions  of  peanuts 
which  are  separated  from  edible  quality 
peanuts  by  screening  or  sorting  or  other 
means  during  the  milling  process 
("sheller  oilstock  residuals"),  may  be 
sent  to  non-edible  peanut  markets 
pursuant  to  paragraph  (e)(1)  of  this 
section,  crushed  or  exported.  Such 
peanuts  may  be  commingled  with  other 
milled  residuals.  Such  peanuts  shall  be 
positive  lot  identified,  red  tagged  in 
bulk  or  bags  or  other  suitable  containers. 

(i)  If  such  peanuts  have  not  been 
certified  as  to  aflatoxin  content,  as 
prescribed  in  paragraph  (d)  of  this 
section,  disposition  is  limited  to 
crushing  and  the  importer  shall  cause 
the  following  statement  to  be  shown  on 
the  shipping  papers:  "The  peanuts 
covered  by  this  bill  of  lading  (or  invoice, 
etc.)  are  limited  to  crushing  only  and 
may  contain  aflatoxin." 

(ii)  If  the  peanuts  are  certified  as  301 
ppb  or  more  aflatoxin  content, 
disposition  shall  be  limited  to  crushing 
or  export. 

(3)  Shelled  peanuts  which  originated 
from  Segregation  1  peanuts  that  fail 
minimum  grade  requirements  specified 
in  the  table  in  paragraph  (c)(l)(i)  of  this 
section,  peanuts  derived  from  the 
milling  for  seed  of  Segregation  2  and  3 
farmers  stock  peanuts,  and  peanuts 
which  are  positive  to  aflatoxin,  may  be 
remilled  or  blanched.  Residuals  of 
remilled  and/or  blanched  peanuts 
which  continue  to  fail  minimum  grade 
requirements  in  the  table  shall  be 
disposed  pursuant  to  paragraphs  (e)(1) 
or  (2)  of  this  section. 

(4)  Shelled  peanuts  that  are  certified 
as  meeting  minimum  grade 
requirements  specified  in  the  table  in 
paragraph  (c)(l)(i)  of  this  section  and 
which  are  positive  to  aflatoxin  may  be 
roasted  during  blanching.  After  roasting, 
such  peanuts  certified  as  meeting 
aflatoxin  requirements  (15  ppb  or  less), 
and  which  are  positive  lot  identified, 
may  be  disposed  to  human  consumption 
outlets  without  further  grade  analysis. 
The  residual  peanuts,  excluding  skins 
and  hearts,  resulting  from  roasting 
process,  shall  be  red  tagged  and 
disposed  of  to  non-edible  outlets 
pursuant  to  paragraphs  (e)(1)  or  (2)  of 
this  section. 

(5)  All  certifications,  lot 
identifications,  and  movement  to  non- 
edible  dispositions,  sufficient  to  account 
for  all  peanuts  in  each  consumption 
entry,  shall  be  reported  to  the  Secretary 
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by  the  importer  pursuant  to  paragraphs 
(0(2)  and  (0(3)  of  this  section. 

(0  Safeguard  procedures.  (1)  Prior  to, 
or  upon,  arrival  of  a  foreign-produced 
peanut  lot  at  a  port-of-entry,  the 
importer,  or  customs  broker  acting  on 
behalf  of  the  importer,  shall  mail  or 
send  by  facsimile  transmission  (fax)  a 
copy  of  the  Customs  Service  entry 
documentation  for  the  peanut  lot  or  lots 
to  the  inspection  service  office  that  will 
perform  sampling  of  the  peanut 
shipment.  More  than  one  lot  may  be 
entered  on  one  entry  document.  The 
documentation  shall  include:  the 
Customs  Service  entry  number;  the 
container  number(s)  or  other 
identification  of  the  lot(s);  the  volume  of 
peanuts  in  each  lot  being  entered;  the 
inland  shipment  destination  where  the 
lot  will  be  made  available  for 
inspection;  and  a  contact  name  or 
telephone  number  at  the  destination. 
The  inspection  office  shall  sign,  stamp, 
and  return  the  entry  document  to  the 
importer.  The  importer  shall  cause  a 
copy  of  the  relevant  entry 
documentation  to  accompany  each 
peanut  lot  and  be  presented  to  the 
inspection  service  at  the  time  of 
sampling. 

(2J  The  importer  shall  file,  of  cause  to 
have  filed,  with  the  Secretary,  copies  of 
failing  grade  and  aflatoxin  certificates 
and  non-edible  disposition  documents 
which  identify  the  importer  and  the 
disposition  outlet  for  failing  quality 
peanuts.  Such  reports  shall  be  sufficient 
to  account  for  all  peanuts  failing  quality 
requirements  of  this  section:  Provided 
That:  importers  shall  cause  all 
certificates  of  peanuts  meeting  aflatoxin 
requirements  issued  by  PAC-approved 
laboratories  to  be  filed  with  the 
Secretary.  Proof  of  non-edible 
disposition  must  include 
documentation  fi-om  the  disposing 
entity  or  other  entity  on  behalf  of  the 
importer,  certifying  to  the  crushing,  feed 
or  seed  use,  burying,  or  other  non-edible 
disposition.  Such  documentation  must 
include  the  weight  of  peanuts  being 
disposed  and  the  name  and  telephone 
number  of  the  disposing  entity.  Proof  of 
export  must  include  U.S.  Customs 
Service  documentation  showing 
exportation  from  the  United  States. 
These  documents  must  be  sent  to  the 
Marketing  Order  Administration 
Branch,  Attn:  Report  of  Imported 
Peanuts.  Facsimile  transmissions  and 
overnight  mail  may  be  used  to  ensure 
timely  receipt  of  inspection  certificates 
and  other  documentation.  Fax  reports 
should  be  sent  to  (202)  205-6623. 
Overnight  and  express  mail  deliveries 
should  be  addressed  to  USDA,  AMS, 
FV,  Marketing  Order  Administration 
Branch,  1400  Independence  Avenue, 


SW,  Room:  2525-S,  Washington,  DC. 
20250,  Attn:  Report  of  Imported 
Peanuts.  Regular  mail  should  be  sent  to 
FV.  AMS.  USDA.  P.O.  Box  96456.  Room 
2525-S,  Washington,  D.C.  2009Q-6456. 
Attn:  Report  of  Imported  Peanuts. 

(3)  All  peanuts  imported  into  the 
United  States  subject  to  this  part  shall 
be  conditionally  released  by  the  U.S. 
Customs  Service  for  a  period  of  180 
days  following  the  date  of  Customs 
Service  release,  for  the  purpose  of 
determining  whether  such  peanuts  meet 
the  quality  requirements  for  human 
consumption  or  non-edible  disposition 
and  reporting  such  certification  or  non- 
edible  disposition  to  the  Secretary. 

(4)  If  the  Secretary  finds  during,  or 
upon  termination,  of  the  conditional 
release  period  that  a  lot  of  peanuts  is  not 
entitled  to  admission  into  the  commerce 
of  the  United  States,  the  Secretary  shall 
request  the  Customs  Service,  within  30 
days  after  close  of  the  conditional 
release  period,  to  demand  return  of  said 
lot  of  peanuts  to  Customs  Service 
custody.  Failure  to  comply  with  a 
redelivery  demand  within  30  days  of  the 
date  of  the  redelivery  demand,  may 
result  in  the  assessment  against  the 
importer  of  record  and  surety,  jointly 
and  severally  of  liquidated  damages 
equal  to  the  value  of  the  peanuts 
involved.  Failure  to  fully  comply  with 
quality  and  handling  requirements  or 
failure  to  notify  the  Secretary  of 
disposition  of  all  foreign-produced 
peanuts,  as  required  under  this  section, 
may  result  in  a  compliance  investigation 
by  the  Secretary.  Falsification  of  reports 
submitted  to  the  Secretary  is  a  violation 
of  Federal  law  punishable  by  fine  or 
imprisonment,  or  both. 

(5)  An  extension  of  the  180-day 
conditional  release  period  may  be 
granted  by  the  Secretary  upon  request  of 
the  importer.  Extension  shall  not  exceed 
an  additional  60  calendar  days. 
Requests  for  extension  shall  be  specific 
to  each  peanut  lot  and  shall  include  the 
lot's  Customs  Service  entry  number,  the 
positive  lot  identification,  weight  or 
volume,  and  current  storage  location. 
Requests  for  extension  of  the 
conditional  release  period  shall  be  made 
in  writing  pursuant  to  paragraph  (0(2)  of 
this  section. 

(6)  Peanuts  for  which  an  import 
application  is  filed  with  the  Customs 
Service  but  which  are  subsequently 
exported  without  sampling  or 
inspection  by  the  inspection  service, 
need  not  be  reported  to  the  Secretary. 

(7)  Reinspection.  Whenever  the 
Secretary  has  reason  to  believe  that 
peanuts  may  have  been  damaged  or 
deteriorated  while  in  storage,  the 
Secretary  may  reject  the  then  effective 
inspection  and  aflatoxin  certificates  and 


require  the  importer  to  have  the  peanuts 
reinspected  to  establish  whether  or  not 
such  peanuts  may  be  disposed  of  for 
human  consumption. 

(8)  Early  arrival  and  storage.  Peanut 
lots  sampled  and  inspected  upon  arrival 
in  the  United  States,  but  placed  in 
storage  for  more  than  one  month  prior 
to  beginning  of  the  quota  year  for  which 
the  peanuts  will  be  entered,  must  be 
reported  to  AMS  at  the  time  of 
inspection.  The  importer  shall  file 
copies  of  the  Customs  Service 
documentation  showing  the  volume  of 
peanuts  placed  in  storage  and  the 
storage  location,  including  any 
identifying  number  of  the  storage 
warehouse.  Such  peanuts  should  be 
stored  in  clean,  dry  warehouses  and 
under  cold  storage  conditions  consistent 
with  industry  standards.  Pursuant  to 
paragraph  (0(7)  of  this  section,  the 
Secretary  may  require  reinspection  of 
the  lot  at  the  time  the  lot  is  declared  for 
entry  with  the  Customs  Service. 

(g)  Additional  requirements.  (1) 
Nothing  contained  in  this  section  shall 
preclude  any  importer  from  milling  or 
reconditioning,  prior  to  importation, 
any  shipment  of  peanuts  for  the  purpose 
of  making  such  peanuts  eligible  for 
importation  into  the  United  States. 
However,  all  peanuts  intended  for 
human  consumption  use  must  be 
certified  as  meeting  the  quality 
requirements  specified  in  paragraph  (c) 
of  this  section,  prior  to  such  disposition. 

(2)  Conditionally  released  peanut  lots 
of  like  quality  and  belonging  to  the  same 
importer  may  be  commingled.  Defects  in 
an  inspected  lot  may  not  be  blended  out 
by  commingling  with  other  lots  of 
higher  quality.  Commingling  also  must 
be  consistent  with  applicable  Customs 
Service  regulations.  Commingled  lots 
must  be  reported  and  disposed  of 
pursuant  to  paragraphs  (0(2)  and  (0(3) 
of  this  section. 

(3)  Inspection  by  the  Federal  or 
Federal-State  Inspection  Service  shall  be 
available  and  performed  in  accordance 
with  the  rules  and  regulations  governing 
certification  of  firesh  fruits,  vegetables 
and  other  products  (7  CFR  part  51).  The 
importer  shall  make  each  conditionally 
released  lot  available  and  accessible  for 
inspection  as  provided  in  this  section. 
Because  inspectors  may  not  be  stationed 
in  the  immediate  vicinity  of  some  ports- 
of-entry,  importers  must  make 
arrangements  for  sampling,  inspection, 
and  certification  through  one  of  the 
offices  and  laboratories  listed  in 
paragraphs  (d)(3)  and  (d)(5)  of  this 
section,  respectively. 

(4)  Imported  peanut  lots  sampled  and 
inspected  at  the  port-of-entr>',  or  at  other 
locations,  shall  meet  the  quality 
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requirements  of  this  section  in  effect  on 
the  date  of  inspection. 

(5)  A  foreign-produced  peanut  lot 
entered  for  consumption  or  for 
warehouse  may  be  transferred  or  sold  to 
another  person:  Provided.  That  the 
original  importer  shall  be  the  importer 
of  record  unless  the  new  owner  applies 
for  bond  and  files  Customs  Service 
documents  pursuant  to  19  CFR  141.113 
and  141.20:  Provided  further.  That  such 
peanuts  must  be  certified  and  reported 
to  the  Secretary  pursuant  to  paragraphs 
(0(2)  and  (f)(3)  of  this  section. 

(6)  Payment  of  the  cost  of 
transportation,  sampling,  inspection, 
certification,  chemical  analysis,  and 
Positive  Lot  Identification,  as  well  as 
remilling  and  blanching,  and  further 
inspection  of  remilled  and  blanched 
lots,  and  disposition  of  failing  peanuts, 
shall  be  the  responsibility  of  the 
importer.  Whenever  an  applicant 
presents  peanuts  for  inspection,  the 
applicant  shall  furnish  cuiy  labor  and 
pay  any  costs  incurred  in  moving, 
opening  containers  for  sampling,  and 
the  shipment  of  samples  as  may  be 
necessary  for  proper  sampling  and 
inspection.  The  inspection  service  shall 
bill  the  applicant  for  fees  covering 
quality  inspections  and  other 
certifications  as  may  be  necessary  to 
certify  edible  quality  or  non-edible 
disposition.  USDA  and  PAC-approved 
laboratories  shall  bill  the  applicant 
separately  for  aflatoxin  assay  fees.  The 
importer  also  shall  pay  Customs  Service 
costs  as  required  by  that  agency. 

(7)  Each  person  subject  to  this  section 
shall  maintain  true  and  complete 
records  of  activities  and  transactions 
specified  in  these  regulations.  Such 
records  and  documentation 
accumulated  during  entry  shall  be 
retained  for  not  less  than  two  years  after 
the  calendar  year  of  acquisition,  except 
that  Customs  Service  documents  shall 
be  retained  as  required  by  that  agency. 
The  Secretary,  through  duly  authorized 
representatives,  shall  have  access  to  any 
such  person's  premises  during  regular 
business  hours  and  shall  be  permitted, 
at  any  such  lime,  to  inspect  such 
records  and  any  peanuts  held  by  such 
person. 

(8)  The  provisions  of  this  section  do 
not  supersede  any  restrictions  or 
prohibitions  on  peanuts  under  the 
Federal  Plant  Quarantine  Act  of  1912, 
the  Federal  Food,  Drug  and  Cosmetic 
Act.  any  other  applicable  laws,  or 
regulations  of  other  Federal  agencies, 
including  import  regulations  and 
procedures  of  the  Customs  Service. 


Dated:  August  24,  1998. 

Robert  C.  Keeney, 

Deputy  Administrator.  Fruit  and  Vegetable 
Programs. 

[PR  Doc.  98-23230  Filed  8-28-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9a-ANE-2&-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  JT9D  Series  Turtwfan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Pratt  &  Whitney  (PW)  JT9D 
series  turbofan  engines.  This  proposal 
would  require  a  fluorescent  penetrant 
inspection  (FPI)  of  the  rear  skirt  of  the 
diffuser  case  for  cracks,  and,  if 
necessary,  blending  down  to  minimum 
wall  thickness  to  remove  cracks  and 
subsequent  FPI  to  determine  if  cracks 
have  been  removed,  polishing,  and 
shotpeening.  If  the  cracks  are  shown  by 
subsequent  FPI  not  to  have  been 
removed,  this  proposed  AD  would 
require  removing  the  diffuser  case  from 
service  and  replace  with  a  serviceable 
part.  This  proposal  is  prompted  by  a 
report  of  a  diffuser  case  rupture  during 
takeoff  roll  that  resulted  in  damage  to 
the  aircraft.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
diffuser  case  rupture  due  to  cracks, 
which  can  result  in  an  uncontained 
engine  failure  and  damage  to  the 
aircraft. 

DATES:  Comments  must  be  received  by 
October  30. 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  98-ANE- 
28-AD.  12  New  England  Executive  Park, 
Burlington.  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney.  400  Main  St.,  East 
Hartford,  CT  06108;  telephone  (860) 
565-6600,  fax  (860)  565-4503.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT:  Tara 
Goodman,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7130,  fax 
(781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 


Cominents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submijtted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-28-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-28-AD,  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  received  a  report  of  a  diffuser 
case  rupture  on  a  Pratt  &  Whitney  (PW) 
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Model  JT9D-7Q  turbofan  engine.  The 
diffuser  case  rupture  occurred  when  the 
engine  was  at  takeoff  power  at  the 
beginning  of  takeoff  roll.  As  a  result  of 
the  diffuser  case  rupture  both  engine 
side  cowl  doors,  a  precooler,  and  other 
hardware  were  ejected  from  the  engine. 
The  escaping  gas  and  engine  debris 
blew  out  the  engine  pylon  access 
panels,  and  created  holes,  cracks,  and 
other  damage  to  the  wing's  leading  edge, 
aileron,  and  flaps.  The  investigation 
revealed  the  diffuser  case  fractiu-e  was 
due  to  a  crack  that  most  likely 
developed  in  a  toolmark  in  the  case 
outer  pressure  wall  in  the  rear  skirt  area, 
adjacent  to  the  dog  bone-shaped 
embossment  at  the  11  o'clock 
circiunferential  location.  Extensive 
investigation  could  not  determine  the 
source  of  the  excitation  that  caused  the 
crack  to  progress  in  a  high  cycle  fatigue 
mode.  This  condition,  if  not  corrected, 
could  result  in  diffuser  case  rupture  due 
to  cracks,  which  can  result  in  an 
uncontained  engine  failure  and  damage 
to  the  aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  Service 
Bulletin  (SB)  No.  JT9D-6329,  dated  May 
20,  1998,  that  describes  inspection  and 
rework  procedures  for  cracks. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  fluorescent  penetrant 
inspection  (FPI)  of  the  rear  skirt  of  the 
diffuser  case  for  cracks,  and,  if 
necessary,  blending  down  to  minimum 
wall  thickness,  to  remove  cracks, 
subsequent  FPI  to  determine  if  cracks 
have  been  removed,  and  polishing  and 
shotpeening.  If  the  cracks  are  shown  by 
subsequent  FPI  not  to  have  been 
removed,  this  proposed  AD  would 
require  removing  the  diffuser  case  from 
service  for  possible  weld  repair  or 
replacement  with  serviceable  parts.  The  ' 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
SB  described  previously. 

There  are  approximately  566  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  157 
engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  68  work  hours  per  engine 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$640,560. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub|ects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  &  Whitney:  Docket  No.  98-ANE-28- 
AD. 

Applicability:  Pratt  &  Whitney  (PW)  Model 
JT9D-7Q,  -7Q3,  -59A,  and  -70A  turbofan 
engines,  with  diffuser  cases,  part  numbers  (P/ 
Ns)  772173,  772173-001,  772173-002, 
782222,  782222-001,  and  782222-002, 
installed.  These  engines  are  installed  on  but 
not  limited  to  Boeing  747  series,  McDonnell 
Douglas  DC-10  series,  and  Airbus  A300 
series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD. 

For  engines  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 


owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
rejjair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  diffuser  case  rupture  due  to 
cracks,  which  can  result  in  an  uncontained 
engine  feilure  and  damage  to  the  aircraft, 
accomplish  the  following: 

(a)  At  the  next  piece-part  exposure  of  the 
diffuser  case  after  the  effective  date  of  this 
AD,  accomplish  the  following  in  accordance 
with  PW  Service  Bulletin  (SB)  No.  JT9D- 
6329.  dated  May  20. 1998: 

(1)  Perform  a  fluorescent  penetrant 
inspection  (FPI)  in  accordance  with  the 
procedures  and  criteria  stated  in  the  SB  of 
the  areas  around  the  dog  bone-shaped  bosses 
in  the  diffuser  case  rear  skirt  identified  in  the 
SB  for  cracks. 

(2)  If  no  indications  of  cracks  are  found  in 
accordance  with  the  procedures  and  criteria 
stated  in  the  SB.  no  further  action  is  required. 

(3)  If  indications  of  cracks  are  found  in 
accordance  with  the  procedures  and  criteria 
stated  in  the  SB.  remove  the  diffuser  case 
from  service,  replace  with  a  serviceable  part, 
or  blend  the  cracks  as  needed  down  to  the 
minimum  wall  thickness  to  remove  cracks  in 
accordance  with  the  procedures  and  criteria 
stated  in  the  SB. 

(4)  After  blending  down  in  accordance 
with  the  procedures  and  criteria  stated  in  the 
SB,  perform  a  subsequent  etch  and  FPI  for 
cracks,  as  follows: 

(i)  If  no  indications  of  cracks  are  found  in 
accordance  with  the  procedures  and  criteria 
stated  in  the  SB,  pmlish  and  shot-peen  the 
area  around  each  dog  bone  boss  in 
accordance  with  the  procedures  and  criteria 
stated  in  the  SB. 

(ii)  If  indications  of  cracks  are  found  in 
accordance  with  the  procedures  and  criteria 
stated  in  the  SB,  remove  the  diffuser  case 
from  service  and  replace  with  a  serviceable 
part. 

(b)  For  the  purpose  of  this  AD.  piece-part 
exposure  is  defined  as  when  the  part  is 
considered  completely  disassembled  when 
done  in  accordance  with  the  disassembly 
instructions  in  the  engine  manufacturer's 
maintenance  manual,  to  give  access  to  the 
dog  bone-shaped  bosses  in  the  diffuser  case 
rear  skirt. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safiety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  ^1.197  and  21.199 
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of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
August  25.  1998. 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Senice. 
[PR  Doc.  98-23360  Filed  8-28-98;  8:45  am] 
BILUNG  CODE  491&-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-61-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  PW2000  Series  Turtjofan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  proposal  would  require 
revisions  to  the  Time  Limits  Section 
(TLS)  of  the  manufacturer's  Engine 
Manuals  (EMs)  for  Pratt  &  Whitney  (P\V) 
P\V2000  series  turbofan  engines  to 
include  required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure.  This  proposal 
would  also  require  an  air  carrier's 
approved  continuous  airworthiness 
maintenance  program  to  incorporate 
these  inspection  procedures.  Air  carriers 
with  an  approved  continuous 
airworthiness  maintenance  program 
would  be  allowed  to  either  maintain  the 
records  showing  the  current  status  of 
the  inspections  using  the  record  keeping 
system  specified  in  the  air  carrier's 
maintenance  manual,  or  establish  an 
acceptable  alternate  method  of  record 
keeping.  This  proposal  is  prompted  by 
an  FAA  study  of  in-service  events 
involving  uncontained  failures  of 
critical  rotating  engine  parts  which 
indicated  the  need  for  improved 
inspections.  The  improved  inspections 
are  needed  to  identify  those  critical 
rotating  parts  with  conditions,  that  if 
allowed  to  continue  in  service,  could 
result  in  uncontained  failures.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  critical  life- 
limited  rotating  engine  part  failure, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

DATES:  Comments  must  be  received  by 
November  30,  1998. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Regional  Coun.sel, 
Attention:  Rules  Docket  No.  98-ANE- 
61-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  White,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781) 238-7128, 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-61-AD.  '  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 


Docket  No.  98-ANE-61-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

A  recent  FAA  study  analyzing  15 
years  of  accident  data  for  transport 
category  airplanes  identified  several 
failure  mode  root  causes  that  can  result 
in  serious  safety  hazards  to  transport 
category  airplanes.  This  study  identified 
uncontained  failure  of  critical  life- 
limited  rotating  engine  parts  as  the 
leading  engine-related  safety  hazard  to 
airplanes.  Uncontained  engine  failures 
have  resulted  from  undetected  cracks  in 
rotating  parts  that  initiated  and 
propagated  to  failure.  Cracks  can 
originate  from  causes  such  as 
unintended  excessive  stress  from  the 
original  design,  or  they  may  initiate 
from  stresses  induced  from  material 
flaws,  handling  damage,  or  damage  from 
machining  operations.  The  failure  of 
rotating  parts  can  present  a  significant 
safety  hazard  to  the  airplanes  by  release 
of  high  energy  fragments  that  could 
injure  passengers  or  crew  by  penetration 
of  the  cabin,  damage  flight  control 
surfaces,  sever  flammable  fluid  lines,  or 
otherwise  compromise  the 
airworthiness  of  the  airplane. 

Accordingly,  the  FAA  has  developed 
an  intervention  strategy  to  significantly 
reduce  uncontained  engine  failures. 
This  intervention  strategy  was 
developed  after  consultation  with 
industry  and  will  be  used  as  a  model  for 
future  initiatives.  This  intervention 
strategy  is  to  conduct  enhanced, 
nondestructive  inspections  of  fan  hubs 
which  could  most  likely  result  in  a 
safety  hazard  to  the  airplane  in  the 
event  of  a  disk  failure.  The  need  for 
additional  rule  making  is  also  being 
considered  by  the  FAA.  Future  ADs  may 
be  issued  introducing  additional 
intervention  strategies  to  further  reduce 
or  eliminate  uncontained  engine 
failures. 

Properly  focused  enhanced 
inspections  require  identification  of  the 
parts  whose  failure  presents  the  highest 
safety  hazard  to  the  airplane,  identifying 
the  most  critical  features  to  inspect  on 
these  parts,  and  utilizing  inspection 
procedures  and  techniques  that  improve 
crack  detection.  The  FAA.  with  close 
cooperation  of  the  engine 
manufacturers,  has  completed  a  detailed 
analysis  that  identifies  the  most  safety 
significant  parts  and  features,  and  the 
most  appropriate  inspection  methods. 

Critical  life-limited  high  energy 
rotating  parts  are  currently  subject  to 
some  form  of  recommended  crack 
inspection  when  exposed  during  engine 
maintenance  or  disassembly.  As  a  result 
of  this  AD,  the  inspections  currently 
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recommended  by  the  manufacturer  will 
become  mandatory  for  those  parts  listed 
in  the  compliance  section.  Furthermore, 
the  FAA  intends  that  additional 
mandatory  enhanced  inspections 
resulting  from  this  AD  serve  as  an 
adjunct  to  the  existing  inspections.  The 
FAA  has  determined  that  the  enhanced 
inspections  will  significantly  improve 
the  probability  of  crack  detection  while 
the  parts  are  disassembled  during 
maintenance.  All  mandatory  inspections 
must  be  conducted  in  accordance  with 
detailed  inspection  procedures 
prescribed  in  the  manufacturer's  Engine 
Manuals. 

Additionally,  this  AD  allows  for  air 
carriers  operating  under  the  provisions 
of  14  CFR  part  121  with  an  FAA- 
approved  continuous  airworthiness 
maintenance  program,  and  entities  with 
whom  those  air  carriers  make 
arrangements  to  perform  this 
maintenance,  to  verify  performance  of 
the  enhanced  inspections  by  retaining 
the  maintenance  records  that  include 
the  inspections  resulting  from  this  AD, 
provided  that  the  records  include  the 
date  and  signature  of  the  person 
performing  the  maintenance  action. 
These  records  must  be  retained  with  the 
maintenance  records  of  the  part,  engine 
module,  or  engine  until  the  task  is 
repeated.  This  will  establish  a  method 
of  record  preservation  and  retrieval 
typical  to  those  in  existing  continuous 
airworthiness  maintenance  programs. 
Instructions  must  be  included  in  an  air 
carrier's  maintenance  manual  providing 
procedures  on  how  this  record 
preservation  and  retrieval  system  will 
be  implemented  and  integrated  into  the 
air  carrier's  record  keeping  system. 

For  engines  or  engine  modules  that 
are  approved  for  return  to  service  by  an 
authorized  FAA -certificated  entity  and 
that  are  acquired  by  an  operator  after  the 
effective  date  of  this  AD,  the  mandatory 
enhanced  inspections  need  not  be 
accomplished  until  the  next  piece-part 
opportunity.  For  example,  there  is  no 
need  for  an  operator  to  disassemble  to 
piece-part  level  an  engine  or  module 
returned  to  service  by  an  FAA- 
certificated  facility  simply  because  that 
engine  or  module  was  previously 
operated  by  an  entity  not  required  to 
comply  with  this  AD.  Furthermore,  the 
FAA  intends  for  operators  to  perform 
the  enhanced  inspections  of  these  parts 
at  the  next  piece-part  opportunity 
following  the  initial  acquisition, 
installation,  and  removal  of  the  part 
following  the  effective  date  of  this  AD. 
For  piece  parts  that  have  not  been 
approved  for  return  to  service  prior  to 
the  effective  date  of  this  AD,  the  FAA 
does  intend  that  the  mandatory 
enhanced  inspections  required  by  this 


AD  be  performed  before  such  parts  are 
approved  for  return  to  service.  Piece 
parts  that  have  been  approved  for  return 
to  service  prior  to  the  effective  date  of 
this  AD  may  be  installed;  however, 
enhanced  inspection  will  be  required  at 
the  next  piece-part  opportunity. 

This  proposal  would  require,  within 
the  next  30  days  after  the  effective  date 
of  this  AD,  revisions  to  the  Time  Limits 
Section  (TLS)  of  the  Engine  Manuals, 
and,  for  air  carriers,  the  approved 
continuous  airworthiness  maintenance 
program.  Pratt  &  Whitney,  the 
manufacturer  of  PW2000  series  turbofan 
engines,  used  on  14  CFR  part  25 
airplanes  has  provided  the  FAA  with  a 
detailed  proposal  that  identifies  and 
prioritizes  the  critical  life-limited 
rotating  engine  parts  with  the  highest 
potential  to  haz*d  the  airplane  in  the 
event  of  failure,  along  with  instructions 
for  enhanced,  focused  inspection 
methods.  The  enhanced  inspections 
resulting  from  this  AD  will  be 
conducted  at  piece-part  opportunity,  as 
defined  below  in  the  compliance 
section,  rather  than  specific  time 
inspection  intervals. 

There  are  approximately  780  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  650 
engines  installed  on  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  8  work  hours  per  engine 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  and 
using  recent  shop  visit  rate  data,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
approximately  $145,000  per  year. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 


A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US  C  106(g).  401 13.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  ft  Whitney:  Docket  98-A.N'E-61-.\D 

Applicability:  Pratt  &  Whitney  PW2037. 
PW2040.  PW2037M,  PW2240.  PW2337. 
PW2043,  PW2643.  and  PW2143.  series 
turbofan  engines,  installed  on  but  not  limited 
to  Boeing  757  series  and  Ilyushin  IL-96T 
series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability'  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  sf>ecific  propwsed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the 
manufacturer's  Time  Limits  section  of  the 
manufacturer's  Engine  Manual.  Part  Number 
1A6231,  as  appropriate  for  the  Pratt  & 
Whitney  PW2037,  PW2040,  PW2037M, 
PW2240,  PW2337.  PW2043.  PW2643,  and 
PW2143  series  turbofan  engines,  and  for  air 
carriers  revise  the  approved  continuous 
airworthiness  maintenance  program,  by 
adding  the  following: 

"MANDATORY  INSPECTIONS 

(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportunity  in 
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accordance  with  the  instructions  provided  in 
the  PW2000  series  Engine  Manuals: 


Part  no- 
menclature 

Part  number  (P/N) 
inspection 

ManuaJ 
section 

Hub.  1st 
Stg 
Comp. 

1A9001  (Assy  P/N 

1A9021). 
Inspection  -06  

72-31-04 

(2)  For  the  purposes  of  these  mandatory 
inspections,  piece-part  opportunity  means: 

(i)  The  part  is  considered  completelv 
disassembled  when  done  in  accordance  with 
the  disassembly  instructions  in  the 
manufacturers  engine  manual;  and 

(ii)  The  part  has  accumulated  more  than 
too  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  43.16).  these 
enhanced  inspections  shall  be  performed 
only  in  accordance  with  the  TLS  of  the 
appropriate  PVV2000  series  Engine  Manuals. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Engine  Certification 
Office.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Engine 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  record  of  the  mandatory 
inspections  required  as  a  result  of  revising 
the  Time  Limits  of  the  P\V2000  series  Engine 
.Manuals  as  provided  by  paragraph  (a)  of  this 
.•\D  shall  be  maintained  by  FAA-certificated 
air  carriers  who  have  an  approved 
continuous  airworthiness  maintenance 
program  in  accordance  with  the  record 
keeping  system  currently  specified  in  their 
manual  required  by  section  121.369  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.369):  or,  in  lieu  of  the  record  showing  the 
current  status  of  each  mandatory  inspection 
required  by  section  121.380(a)(2)(vi)  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.380(a)(2)(vi)),  certificated  air  carriers 
may  establish  an  alternate  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
record  that  includes  the  inspections  resulting 
from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  manual  required  by  section 
121. 369(c)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.369(c))  provided  the 
alternate  system  must  require  the 
maintenance  record  be  maintained  either 
indefinitely  or  until  the  work  is  repeated. 


Note  3:  These  record  keeping  requirements 
apply  only  to  the  records  used  to  document 
the  mandatory  enhanced  inspections 
required  as  a  result  of  revising  the  Time 
Limits  section  of  the  PW2000  series  Engine 
Manuals  as  provided  in  paragraph  (a)  of  this 
AD,  and  do  not  alter  or  amend  the  record 
keeping  requirements  for  any  other  AD  or 
regulatory  requirement. 

Issued  in  Burlington,  Massachusetts,  on 
August  25.  1998. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  98-23361  Filed  8-28-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ASO-16] 

Proposed  Establishment  of  Class  D 
Airspace;  Concord,  NC 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
establish  Class  D  airspace  at  Concord, 
NC.  The  City  of  Concord,  North  Carolina 
is  installing  a  control  tower  at  the 
Concord  Regional  Airport.  Class  D 
surface  area  airspace  is  required  when 
the  control  tower  is  open  to 
accommodate  current  Standard 
Instrument  Approach  Procedures 
(SIAPs)  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  the  airport.  This 
would  establish  Class  D  airspace 
extending  upward  from  the  surface  to 
and  including  3,200  feet  MSL  within  a 
4-mile  radius  of  the  Concord  Regional 
Airport.  Control  tower  hours  of 
operation  are  tentatively  scheduled  for 
0700-2300,  daily. 

DATES:  Comments  must  be  received  on 
or  before  September  30,  1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
98-ASO-16,  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region,  Room  550,  1701 
Columbia  Avenue,  College  Park,  Georgia 
30337,  telephone  (404)  305-5586. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
ASO-16."  The  postcard  will  be  date/ 
time  stamped  and  retiurned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Coimsel  for  Southern  Region, 
Room  550,  1701  Columbia  Avenue, 
College  Park,  Georgia  30337,  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  Branch,  ASO-520,  Air  Traffic 
Division,  P.O.  Box  20636,  Atlanta, 
Georgia  30320.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futiu-e 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  Class  D  airspace  at  Concord, 
NC.  The  City  of  Concord,  North  Carolina 
is  installing  a  control  tower  at  the 
Concord  Regional  Airport.  Class  D 
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surface  area  airspace  is  required  when 
the  control  tower  is  open  to 
accommodate  current  SIAPs  and  for  IFR 
operations  at  the  airport.  Class  D 
airspace  designations  for  airspace  areas 
extending  upward  from  the  siuface  are 
published  in  Paragraph  5000  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regvdation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  eiir 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Ptui  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g};  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Annended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace. 


ASO    NC    D    Concord,  NC  [New] 

Concord  Regional  Airport,  NC 

(lat.  35'23'11"N.  long.  80"42'58"W) 

That  airspace  extending  upward  from  the 
surfoce  to  and  including  3,200  feet  MSL 
within  a  4-mile  radius  of  Concord  Regional 
Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

Issued  in  College  Park.  Geoigia,  on  August 
20, 1998. 

John  C.  Thompson, 
Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

(PR  Doc.  98-23363  Piled  8-28-98;  8:45  am) 
BILUMQ  CODE  4»10-1»-«l 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  301 

[REG-1 04565-97] 
RIN  1545-AV50 

Revision  of  ttie  Tax  Refund  Offset 
Program 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
administration  of  the  Tax  Refund  Offset 
Program  (TROP).  This  action  is 
necessary  because  TROP,  which  is 
currently  administered  by  the  IRS,  is 
being  merged  into  the  centrafized 
administrative  offset  program  known  as 
the  Treasury  O^set  Program  (TOP), 
which  is  administered  by  the  Financial 
Management  Service  (FMS).  These 
regulations  will  affect  State  and  Federal 
agencies  that  participate  in  TROP. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
November  30,  1998. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-104565-97), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station. 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM.<X)RP:R  (REG-104565-97), 
Coiuier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Ave.,  NW., 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 


comments  directly  to  the  IRS  internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  McGreevy,  (202)  622-4910  (not  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  dociunent  contains  proposed 
amendments  to  the  Procedure  and 
Administration  Regulations  (26  CFR 
part  301)  relating  to  section  6402  (c)  and 
(d).  The  proposed  regulations  contain 
revised  effective  dates  for  the 
regulations  under  section  6402  (c)  and 
(d). 

Explanation  of  Provisions 

Section  6402(c)  provides,  in  general, 
that  the  amount  of  any  overpayment  to 
be  refunded  to  the  person  making  the 
overpayment  must  be  reduced  by  the 
amount  of  any  past-due  support  (as 
defined  in  section  464(c)  of  the  Social 
Security  Act)  owed  by  that  person  of 
which  the  Secretary  has  been  notified 
by  a  State  in  accordance  with  section 
464  of  the  Social  Security  Act. 

Section  6402(d)  provides,  in  general, 
that  upon  receiving  notice  from  any 
Federal  agency  that  a  named  pwrson 
owes  a  past-due,  legally  enforceable 
debt  to  that  agency,  the  Secretary  must 
reduce  the  amount  of  any  overpayment 
payable  to  that  person  by  the  amount  of 
the  debt,  pay  the  amount  by  which  the 
overpayment  is  reduced  to  the  agency, 
and  notify  the  p>erson  making  the 
overpayment  that  the  overpayment  has 
been  reduced. 

The  IRS  currently  makes  offsets 
pursuant  to  section  6402  (c)  and  (d) 
according  to  regulations  prescribed 
under  those  sections.  See  §§  301.6402- 
5  and  301.6402-6  of  the  Regulations  on 
Procedure  and  Administration. 

Section  31001(v)(2)  and  (w)  of  the 
Debt  Collection  Improvement  Act  of 
1996  (110  Stat.  1321-375),  amended  42 
U.S.C.  664(a)(2)(A)  and  31  U.S.C. 
3720A(h).  respectively,  to  clarify  that 
the  disbiu^ing  agency  of  the  Treasury 
Department  may  conduct  tax  refund 
ofkets.  The  disbiu^ing  agency  of  the 
Treasury  Department  is  the  FMS. 

The  IRS  and  FMS  have  agreed  that  the 
Tax  Rehmd  Offset  Program  (TROP). 
which  is  ciuxently  administered  by  the 
IRS,  will  be  merged  into  the  centralized 
administrative  offset  program  knowTi  as 
the  Treasury  Offset  Program  (TOP), 
which  is  adjninistered  by  the  FMS.  The 
merger  of  the  two  programs  is  intended 
to  maximize  and  improve  the  Treasiuy 
Department's  government- wide 
collection  of  nontax  debts,  including 
those  subject  to  offset  against  the 
debtor's  Federal  tax  refund.  The  full 
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merger  of  TROP  with  TOP  is  e.xpected 
to  occur  by  January  1.  1999. 

Interim  rules  concerning  the  manner 
in  which  the  FMS  will  administer  the 
collection  of  nontax  federal  debts  after 
the  merger  of  TROP  with  TOP  were 
published  by  the  FMS  in  the  Federal 
Register  on  June  25.  1997  (62  FR  34175) 
(codified  at  31  CFR  Part  285)  effective 
for  refunds  payable  after  January  1. 

1998.  The  regulations  proposed  in  this 
document  provide  an  ending  effective 
date  for  §  301.6402-6  to  accommodate 
the  beginning  effective  date  of  the  FMS 
regulations.  Accordingly.  §301.6402-6 
will  not  apply  to  refunds  payable  after 
January  1.  1998. 

A  notice  of  proposed  rulemaking 
concerning  the  manner  in  which  the 
FMS  will  administer  the  collection  of 
past-due  child  support  payments  was 
published  by  the  FMS  in  the  Federal 
Register  on  August  4.  1998  (63  FR 
41688)  (which  when  finalized  will  be 
codified  at  31  CFR  Part  285).  effective 
for  refunds  payable  after  January  1, 

1999.  The  regulations  in  this  document 
provide  an  ending  effective  date  for 

§  301.6402-5  to  accommodate  the 
expected  beginning  date  for  the  full 
merger  of  TROP  with  TOP.  Accordingly, 
it  is  expected  that  §  301.6402-5  will  not 
apply  to  refunds  payable  after  January  1, 
1999. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulation 
does  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  or  written  comments  (a 
signed  original  and  eight  (8)  copies  of 
written  comments)  that  are  submitted 
timely  to  the  IRS.  AU  comments  will  be 
available  for  pubhc  inspection  and 
copjring.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  vmtten 


comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information.  The  principal 
author  of  these  regulations  is  John  J. 
McGreevy.  Office  of  Assistant  Chief 
Counsel  (Income  Tax  and  Accounting). 
However,  other  personnel  from  the  IRS 
and  the  Treasury  Department 
participated  in  the  development  of  the 
regulations. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes,  Estate  taxes, 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Propoeed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  •   •   • 

Par.  2.  Section  301.6402-5  is 
amended  by  adding  paragraph  (h)  to 
read  as  follows: 

§  301 .6402-6    Offset  of  past-due  support 
against  overpayments. 

*  »         »         *         « 

(h)  Effective  dates.  This  section 
applies  to  refunds  payable  on  or  before 
January  1,  1999.  For  the  rules  applicable 
after  January  1, 1999.  see  31  CFR  part 
285. 

Par.  3.  Section  301.6402-6  is 
amended  by  revising  paragraph  (n)  to 
read  as  follows: 

$301:6402-6    Offset  of  past-due,  legaUy 
enforceeMe  debt  against  overpayment 

•  •         •         •         • 

(n)  Effective  dates.  This  section 
applies  to  refunds  payable  under  section 
6402  after  April  15,  1992,  and  on  or 
before  January  1, 1998.  For  the  rules 
applicable  after  January  1,  1998,  see  31 
CFR  part  285. 
Micfaael  P.  Oolan, 

Deputy  Conunissioner  of  Internal  Revenue. 
|FR  Doc.  98-23380  Filed  8-28-98;  8:45  ami 
MUJNG  CODE  4n»-ai-u 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[CGD1 1-98-007] 
RIN2115-AE46 

Special  Local  Regulations;  Northern 
California  Annual  Marine  Events 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SliMMARY:  The  Coast  Guard  proposes  to 
remove  a  number  of  outdated  sections  of 
Special  Local  Regulations  in  33  CFR 
part  100  and  replace  them  with  a  single 
section  containing  an  updated  master 
list  of  recurring  marine  events  in 
Northern  California,  including  various 
fireworks  demonstrations,  for  which 
Special  Local  Regulations  are  required. 
The  Special  Local  Regulations  are 
necessary  to  control  vessel  traffic  within 
the  inunediate  vicinity  of  these  marine 
events  to  ensure  the  safety  of  life  and 
property  during  each  event.  The 
comprehensive,  permanent  listing  will 
enable  mariners  and  members  of  the 
public  to  better  anticipate  major  marine 
events,  and  will  also  greatly  ease  the 
administration  of  these  marine  events 
by  the  Coast  Guard. 

DATES:  Comments  should  be  received  on 
or  before  October  30,  1998. 
ADDRESSES:  Comments  may  be  mailed  to 
Petty  Officer  Douglas  Adams,  U.S.  Coast 
Guard  Group  San  Francisco,  Verba 
Buena  Island,  San  Francisco,  California, 
94130-9309,  or  deUvered  to  the  same 
address  between  9  and  5  pm.,  Monday 
through  Friday,  except  holidays.  TTie 
telephone  number  is  (415J  399-3440. 

Commander,  Coast  Guard  Group  San 
Francisco  maintains  the  public  docket 
for  this  rulemaking.  Comments,  and  any 
documents  referenced  in  this  preamble, 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  Group  San  Francisco  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  holidays.  Please  call  before 
visiting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Petty  Officer  Douglas  Adams,  U.S.  Coast 
Guard  Group  San  Francisco,  Verba 
Buena  Island,  San  Francisco,  California, 
94130-9309.  The  telephone  number  is 
(415)  39^-3440. 
SUPPI.EMENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  views 
or  aigiunents.  Persons  submitting 
conunents  should  include  their  names 
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and  addresses,  identifying  this 
rulemaking  (CGDl  1-98-007)  and  the 
specific  section  of  this  document  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  Please 
submit  all  comments  and  attachments  in 
unbound  format,  no  larger  than  8.5  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Coast  Guard  San 
Francisco  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  in  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

In  accordance  with  the  Coast  Guard's 
responsibility  to  promulgate  special 
local  regulations  to  insure  the  safety  of 
life  and  protection  of  property  on  the 
navigable  waters  where  marine  events 
are  held,  Commander.  Eleventh  Coast 
Guard  District,  proposes  to  replace  the 
outdated  text  of  33  CFR  100.1103  with 
a  complete  table  of  the  annually 
recurring  marine  events  in  the  Northern 
California  area.  The  regulations 
currently  contained  in  33  CFR  100.1104 
and  33  CFR  100.1203,  which  have  also 
become  outdated,  will  be  deleted  and 
superseded  by  the  new  text  of  33  CFR 
100.1103  as  part  of  this  proposal  as 
well. 

Discussion  of  Proposed  Rule 

To  streamline  the  administration  of  its 
safety  enforcement  responsibilities  the 
Coast  Guard  proposes  to  revise  33  CFR 
100.1103.  The  current  text  will  be 
deleted  and  new  Special  Local 
Regulations  will  replace  its  content. 
Within  this  section  will  be  a  listing  of 
recurring  marine  events  involving 
marine  regattas  and  races,  non- 
competitive marine  parades,  and 
fireworks  displays  for  which,  in  the 
interest  of  public  safety.  Special  Local 
Regulations  are  required.  This  listing 
will  be  placed  under  the  heading  "Table 
1". 

Generic  requirements  for  all  Special 
Local  Regulations  will  be  explained  in 
the  paragraphs  that  precede  Table  1 . 
Any  requirements  that  are  event-specific 
will  accompany  the  individual  listings 


to  which  they  apply  in  Table  1. 
Notification  of  the  implementation  of 
these  Special  Local  Regulations  for  the 
duration  of  each  individual  event  will 
be  effectuated  by  announcement  in  the 
Local  Notice  to  Mariners,  as  well  as  by 
publication  in  the  Federal  Register 
when  practicable  and/or  otherwise 
required.  This  list  of  regulated  events 
does  not  necessarily  reflect  all  recurring 
marine  events  in  the  Northern  California 
area.  Only  those  recurring  events  that 
the  Coast  Guard  has  knowledge  of,  and 
that  are  necessary  to  ensure  the  safety  of 
life  and  protection  of  property  on  the 
navigable  waters  of  Northern  California, 
are  listed. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  Section  3(f)  of 
Executive  Order  12886  and  does  not 
require  assessment  of  potential  cost  and 
benefits  under  Section  6(a)(3)  of  that 
Order.  It  has  been  exempted  from 
review  of  the  Office  of  Management  and 
Budget  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040. 
February  26,  1979).  Due  to  the  short 
duration  of  these  marine  events  and  the 
advance  notice  provided  to  the  maritime 
community,  the  Coast  Guard  expects  the 
economic  impact  of  this  regulation  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  Paragraph  10(a)  of  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  is 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposed 
rule,  if  adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  small  businesses, 
not-for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50.000. 

Because  it  expects  the  impact  of  this 
proposal  to  be  so  minimal,  the  Coast 
Guard  certifies  under  Section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  proposal,  if 
adopted,  will  not  have  a  substantial 
impact  on  a  significant  number  of  small 
entities.  If.  however,  a  business  or 
organization  feels  it  qualifies  as  a  small 
entity  and  that  this  proposed  rule  will 
have  a  significant  economic  impact  on 
its  business  or  organization,  comments 
may  be  submitted  (see  ADDRESSES) 
explaining  why  the  business  qualifies. 
and  in  what  way  and  to  what  degree  this 


proposed  rule  will  economically  affect 
it. 

Assistance  for  Small  Entities 

In  accordance  with  213(a)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  proposal 
so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Petty  Officer 
Douglas  Adams,  U.S.  Coast  Guard 
Group  San  Francisco  at  (415)  399-3440. 

Collection  of  Information 

This  proposed  rule  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  under  Chapter 
2.B.2.  of  Commandant  Instruction 
M16475.1C,  Figure  2-1,  paragraph  (35). 
it  will  have  no  significant 
environmental  impact  and  it  is 
categorically  excluded  from  further 
environmental  documentation.  The 
individual  events  listed  in  Table  1  have, 
in  connection  with  the  marine  events 
permit  process,  either  been 
environmentally  assessed  and  found  to 
have  no  significant  impact,  or  are 
otherwise  categorically  excluded  from 
further  environmental  documentation. 
For  those  events  that  are  not 
categorically  excluded  from  further 
environmental  documentation, 
Environmental  Assessments  and 
Findings  of  No  Significant  Impact  have 
been  prepared  and  are  available  for 
inspection  and  copying  at  the  location 
listed  under  ADDRESSES.  For  those 
events  that  are  categorically  excluded 
from  further  environmental 
documentation,  environmental 
assessment  checklists  and  Categorical 
Exclusion  Determinations  have,  when 
required,  been  prepared.  They  are  also 
available  for  inspection  and  copying  at 
the  location  listed  under  ADDRESSES. 
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Unfunded  Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  the 
Coast  Guard  must  consider  whether  this 
proposed  rule  will  result  in  an  annual 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate  of  $100 
million  (adjusted  annually  for  inflation). 
If  so,  the  Act  requires  that  a  reasonable 
number  of  regulatory  alternatives  be 
considered,  and  that  from  those 
alternatives,  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternatives  that  achieves  the  objective 
of  the  rule  be  selected. 

No  state,  local,  or  tribal  government 
entities  will  be  affected  by  this  rule,  so 
this  rule  will  not  result  in  annual  or 
aggregate  costs  of  $100  million  or  more. 
Therefore,  the  Coast  Guard  is  exempt 
from  any  further  regulatory 
requirements  under  the  Unfunded 
Mandates  Act. 

List  of  Subjects  in  33  CFR  Part  100 

Regattas  and  Marine  Parades. 
Proposed  Regulation 

As  set  forth  in  the  preamble,  the  Coast 
Guard  proposes  to  amend  33  CFR  Part 
100  as  follows: 

PART  100— MARINE  EVENTS 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233  through  1236:  49 
CFR  1.46:  33  CFR  100.35. 

§100.1104    [Removed] 

2.  Remove  §100.1104. 

§100.1203    [Removed] 

3.  Remove  §100.1203. 

4.  Revise  §  100.1103  to  read  as 
follows: 

§  100.1103    Norttwm  CalKomia  Annual 
Marine  Events 

(a)  Special  local  regulations  are 
established  for  the  events  listed  in  Table 
1.  Further  information  on  exact  dates, 
times,  details  concerning  number  and 
type  of  participants,  and  an  exact 
geographical  description  of  the 
regulated  area  for  each  event  is 
published  by  the  Eleventh  Coast  Guard 
Ehstrict  in  the  Local  Notice  to  Mariners. 
Sponsors  of  events  listed  in  Table  1  of 
this  section  must  submit  an  application 
each  year  as  required  by  section  100.15 
of  this  part  to  Commander,  Coast  Guard 
Group  San  Francisco,  Verba  Buena 
Island,  San  Francisco,  CA  94130-9309. 

(b)  The  areas  in  which  these  marine 
events  take  place  are  designated 
"regulated  areas"  during  the  dates  and/ 
or  times  set  forth  for  each  event  in  Table 
1 .  No  vessels  of  any  type,  except  those 
approved  by  Commander.  Coast  Guard 


Group  San  Francisco,  or  his/her 
designated  representatives,  will  be 
allowed  in  these  areas. 

(c)  All  persons  and/or  vessels  not 
registered  with  the  sponsor  as 
participants  or  with  Commander,  Coast 
Guard  Group  San  Francisco  as  official 
patrol  vessels  are  considered  spectators. 
The  "official  patrol"  consists  of  any 
Coast  Guard,  other  Federal,  state  or  local 
law  enforcement,  and  any  public  and/or 
sponsor-provided  vessels  assigned  and/ 
or  approved  by  Commander,  Coast 
Guard  Group  San  Francisco,  to  patrol 
each  event. 

(1)  No  spectator  shall  transit  through, 
anchor,  block,  loiter  in,  nor  impede  the 
through  transit  of  participants  of  official 
patrol  vessels,  in  the  regulated  areas 
during  all  applicable  effective  dates  and 
times,  unless  cleared  for  such  entry  or 
activity  by  or  through  an  official  patrol 
vessel. 

(2)  When  hailed  and/or  signaled  by  an 
official  patrol  vessel,  any  spectator 
located  within  a  regulated  area  during 
all  applicable  effective  dates  and  times 
shall  come  to  an  immediate  stop. 

(d)  The  "Patrol  Commander" 
(PATCOM)  will  be  the  lead  official 
patrol  vessel  and  shall  have  on  board  a 
U.S.  Coast  Guard  commissioned  officer, 
warrant  officer  or  petty  officer  to  act  as 
the  Group  Commander's  official 
representative. 

(1)  The  Patrol  Commander  (PATCOM) 
may  forbid  or  control  the  movement  of 
all  vessels  in  the  regulated  area.  The 
Patrol  Commander  shall  be  designated 
by  Commander,  Coast  Guard  Group  San 
Francisco.  As  the  Group  Commander's 
representative,  the  PATCOM  may 
terminate  the  event  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property.  PATCOM  may  be 
reached  on  VHF-FM  Channel  13 
(156.65  MHz)  when  required,  by  the  call 
sign  "PATCOM". 

(2)  The  Patrol  Commander  may,  upon 
request,  allow  the  transit  of  commercial 
vessels  through  regulated  areas  when  it 
is  safe  to  do  so. 

Table  1 

Golden  Gate  Challenge 

Sponsor:  Pacific  Offshore  Powerboat 
Racing  Association. 

Event  Description:  Professional  high-speed 
powerboat  race. 

Date:  Saturday  or  Sunday  in  April. 

Location:  San  Francisco  waterfront  to 
south  tower  of  Golden  Gate  Bridge. 

Regulated  Area:  37°  -  49'  - 10"  N, 
122"  -  24' -  07"  W;  thence  to  37" -  48'  -  50" 
N,  122'  -  24'  -  07"  W;  thence  to 
37'" -48'- 56"  N,  122°-28'-48"W,  thence 
to  37°  -  48'  -  48"  N.  122°  -  28'  -  48"  W, 
thence  returning  to  the  point  of  origin. 

Blessing  of  the  Fleet,  San  Francisco  Bay 
Sponsor:  Corinthian  Yacht  Club. 


Event  Description:  Boat  parade  during 
which  vessels  pass  by  a  pre-designated 
platform  or  vessel. 

Date:  Last  Sunday  in  April. 

Location:  Raccoon  Strait. 

Regulated  Area:  The  area  between  a  line 
drawn  from  Bluff  Point  on  the  southeastern 
side  of  Tiburon  Peninsula  to  Point  Campbell 
on  the  northern  edge  of  Angel  Island,  and  a 
line  drawn  from  Peninsula  Point  on  the 
southern  edge  of  Tiburon  Peninsula  to  Point 
Stuart  on  the  western  edge  of  Angel  Island. 

Opening  Day  on  San  Francisco  Bay 

Sponsor:  Pacific  Inter-Club  Yacht 
Association. 

Event  Description:  Boat  parade  during 
which  vessels  pass  by  a  pre-designated 
platform  or  vessel. 

Date:  Last  Sunday  in  April. 

Location:  San  Francisco  waterfront  from 
Crissy  Field  to  Pier  35. 

Regulated  Area:  The  area  defined  by  a  line 
drawn  from  Fort  Point  (37°- 48.66 'N, 
122°- 28.64 'W)  079°  True  for  approximately 
5,000  yards  to  a  point  located  at  37°49.15"N, 
122°  -  25.61'W,  thence  091°  True  to  the 
Blossom  Rock  Bell  Buoy  (in  approximate 
position  37°-49.10'N,  122°-24.20'W). 
thence  200°  True  to  the  northeastern  comer 
of  Pier  35. 

Special  Requirements.  All  vessels  entering 
the  regulated  area  shall  follow  the  parade 
route  established  by  the  sponsor  and  be 
capable  of  maintaining  an  approximate  speed 
of  6  knots. 

Commercial  Vessel  Traffic  Allowances. 
The  parade  will  be  interrupted,  as  necessary, 
to  permit  the  passage  of  commercial  vessel 
traffic.  Commercial  traffic  must  cross  the 
parade  route  at  a  no-wake  speed  and 
perpendicular  to  the  parade  route. 

KFOG  Sky  Concert 

Sponsor:  KFOG  Radio,  San  Francisco. 

Event  Description:  Fireworks  display. 

Date:  Last  Saturday  in  May. 

Location:  Approximately  1,000  feet  off  of 
Pier  30/32. 

Regulated  Area:  That  area  of  navigable 
waters  within  a  1,000-foot  radius  of  the 
launch  platform. 

Fourth  of  July  Celebration 

Sponsor:  Port  of  Oakland. 

Event  Description:  Fireworks  display. 

Date:  July  4th. 

Location:  Oakland  Estuary  off  of  Jack 
London  Square. 

Regulated  Area:  That  area  of  navigable 
waters  within  a  1,000- foot  radius  of  the 
launch  platform. 

Fourth  of  July  Fireworks.  City  of  Monterey 

Sponsor:  City  of  Monterey  Recreation  and 
Community  Services  Department. 

Event  Description:  Fireworks  display. 

Date:  July  4th. 

Location:  Monterey  Bay,  east  of  Municiptal 
Wharf  #2. 

Regulated  Area:  That  area  of  navigable 
waters  within  a  1,000-foot  radius  of  the 
launch  platform. 

Fourth  of  July  Fireworks,  City  of  Sausalito 

Sponsor:  City  of  Sausalito. 

Event  Description:  Fireworks  display. 
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Date:  July  4th. 

Location:  1 ,000  feet  offshore  from  the 
Sausalito  waterfront,  north  of  Spinnaker  Rest. 

Regulated  Area:  That  area  of  navigable 
waters  within  a  1 ,000-foot  radius  of  the 
launch  platform. 

Fourth  of  July  Fireworks,  Lake  Tahoe 

Sponsor:  Anchor  Trust. 

Event  Description:  Fireworks  display. 

Date:  July  4th. 

Location:  1,000  feet  off  of  Incline  Village. 
Nevada,  in  Crystal  Bay. 

Regulated  Area:  That  area  of  navigable 
waters  within  a  1,000- foot  radius  of  the 
launch  platform. 

Fourth  of  July  Fireworks,  South  Lake  Tahoe 
Gaming  Alliance 

Sponsor:  Harrah's  Lake  Tahoe. 

Event  Description:  Fireworks  display. 

Date:  July  4th. 

Location:  Off  of  South  Lake  Tahoe, 
California,  near  the  Nevada  border. 

Regulated  Area:  That  area  of  navigable 
waters  within  a  1 ,000-foot  radius  of  the 
launch  platform. 

Independence  Day  Fireworks 

Sponsor:  North  Tahoe  Fire  Protection 
District. 

Event  Description:  Fireworks  display. 

Date:  July  4th. 

Location:  Offshore  from  Kings  Beach  State 
Beach. 

Regulated  Area:  That  area  of  navigable 
waters  within  a  1,000- foot  radius  of  the 
launch  platform. 

July  4th  Fireworks  Display 

Sponsor:  North  Tahoe  Fire  Protection 
District. 

Event  Description:  Fireworks  display. 

Date:  July  4th. 

Location:  Offshore  of  Common  Beach, 
Tahoe  City,  California 

Regulated  Area:  That  area  of  navigable 
waters  within  a  1,000-foot  radius  of  the 
launch  platform. 

San  Francisco  Chronicle  Fireworks  Display 

Sponsor:  San  Francisco  Chronicle. 

Event  Description:  Fireworks  display. 

Date:  July  4th. 

Location:  San  Francisco,  1,000  feet  off 
Municipal  Pier  and  Pier  39. 

Regulated  Area:  Black  Point:  37''48'30"  N, 
122°25'42"  W  thence  to  NW  Comer: 
37°48'52"  N,  122''25'42"  W  thence  to  NE 
Comer  37''49'10"  N,  122"'24'30"W  thence  to 
SE  Comer:  37''48'42"  N,  122"'24'30"  W. 

Vallejo  Fourth  of  July  Fireworks 

Sponsor:  Vallejo  Marina. 

Event  Description:  Fireworks  display. 

Date:  July  4th. 

Location:  Mare  Island  Strait. 

Regulated  Area:  That  area  of  navigable 
waters  within  a  1 ,000-foot  radius  of  the 
launch  platform. 

Race  the  Straits 

Sponsor:  Pacific  Offshore  Powerboat 
Racing  Association. 

Event  Description:  Professional  high-speed 
powerboat  race. 

Date:  Sunday  in  July. 


Location:  Carquinez  Strait  and  San  Pablo 
Strait. 

Regulated  Area:  38"02'12"  N,  122''08'31"  W 
thence  to  38''02'38"  N,  122'10'00"  W  thence 
to  38''03'20"  N,  122'10'20"  W  thence  to 
38"'03'47"  N,  122*13'32"  W  thence  to 
38''03'36"  N,  122*17'37"  W  thence  to 
38''03'19"  N,  122''17'34"  W  thence  to 
38°03'35"  N,  122»13'32"  W  thence  to 
38°03'24"  N,  122'12'01"  W  thence  to 
38°02'58"  N,  122"'10'58"  W  thence  to 
38''01'55"  N,  122''09'47"  W  thence  to 
38'01'58"  N,  122''08'31"  W  thence  returning 
to  the  point  of  origin. 

Delta  Thunder 

Sponsor:  Pacific  Offshore  Powerboat 
Racing  Association. 

Event  Description:  Professional  high-s{)eed 
powerboat  race. 

Date:  Sunday  in  September. 

Location:  Off  Pittsburgh,  California,  in  the 
waters  around  Winter  Island  and  Brown 
Island. 

Regulated  Area:  The  entire  water  area  of 
Suisun  Bay  east  of  a  line  drawn  from 
Simmons  Point  on  Chips  Island  to  Stake 
Point  to  the  southwest  on  the  opposite  side 
of  Suisun  Bay;  thence  easterly  through 
Suisun  Bay  and  continuing  easterly  through 
New  York  Slough  to  Buoy  13;  thence  north- 
northwesterly  to  the  eastern  edges  of  Eraser 
Shoal;  thence  continuing  northwesterly  along 
the  entire  southern  shores  of  Chain  Island; 
thence  southwesterly  through  the  entire 
waters  of  Suisun  Bay  and  returning  to  the 
point  of  origin. 

Festival  of  the  Sea 

Sponsor:  San  Francisco  Maritime  National 
Historical  Park. 

Event  Description:  Tugboat  race. 

Date:  Sunday  in  September. 

Location:  From  Crissy  Field  to  Hyde  Street 
Pier. 

Regulated  Area:  San  Francisco  Bay 
immediately  off  of  Golden  Gate  Yacht  Club. 
Gashouse  Cove,  Aquatic  Park  and  the  Hyde 
Street  Pier.  All  mariners  may  proceed  with 
caution  but  must  keep  at  least  500  feet  from 
the  competing  tugboats. 

Dated:  28  July  1998. 
R.D.  Sirois, 

Captain,  U.S.  Coast  Guard  Commander, 

Eleventh  Coast  Guard  District  Acting. 

(FR  Doc.  98-23372  Filed  8-28-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  2  Docket  Na  NJ31-1-182,  FRL- 
6153-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Reasonably 
Available  Control  Technology  for 
Oxides  of  Nitrogen  for  the  State  of  New 
Jersey 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  approval  of 
revisions  to  the  New  Jersey  State 
Implementation  Plan  (SIP)  for  ozone. 
This  portion  of  the  implementation  plan 
was  submitted  by  the  State  as  an 
amendment  to  New  Jersey's  rules  for  the 
application  of  reasonably  available 
control  technology  (RACT)  for  oxides  of 
nitrogen  (NOx)  in  the  entire  State.  The 
Clean  Air  Act  (the  Act)  requires 
implementation  of  NOx  RACT  at  major 
stationary  sources  of  NOx  emissions  in 
the  State  of  New  Jersey  by  May  31,  1995. 

DATES:  Conunents  must  be  received  on 
or  before  September  30,  1998. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Ronald  Borseliino,  Chief. 
Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  2  Office,  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866. 

Copies  of  the  state  submittal  and  other 
information  are  available  at  the 
following  addresses  for  inspection 
during  normal  business  hours: 

Environmental  Protection  Agency, 
Region  2  Office,  Air  Programs  Branch. 
290  Broadway,  25th  floor.  New  York, 
New  York  10007-1866. 

New  Jersey  Department  of 
Environmental  Protection,  Office  of 
Air  Quality  Management,  Bureau  of 
Air  Quality  Planning,  401  East  State 
Street,  CN418,  Trenton.  New  Jersey 
08625. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 

Gardella,  Air  Programs  Branch, 
Environmental  Protection  Agency-,  290 
Broadway,  25th  floor.  New  York.  New 
York  10007-1866.  (212)  637^249. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  air  quality  planning  requirements 
for  the  reduction  of  NOx  emissions 
through  application  of  RACT  are  set  out 
in  section  182(f)  of  the  Act.  The  EPA 
described  §  182(f)  requirements  in  a 
notice  entitled  "State  Implementation 
Plans;  Nitrogen  Oxides  Supplement  to 
the  General  Preamble;  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Title  I;  Proposed  Rule."  (NOx 
Supplement)  which  was  published  on 
November  25.  1992  (57  FR  55620).  For 
detailed  information  on  the  NOx 
requirements,  refer  to  the  NOx 
Supplement  and  to  additional  NOx 
guidance  memoranda  released 
subsequent  to  the  NOx  Supplement. 

The  EPA  has  defined  RACT  as  the 
lowest  emission  limitation  that  a 
particular  source  is  capable  of  meeting 
by  the  application  of  control  technology 
that  is  reasonably  available  considering 
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technological  and  economic  feasibility 
(44  FR  53762;  September  17,  1979). 

Section  182  of  the  Act  provides 
requirements  for  marginal  and  above 
nonattainment  areas.  Within  ozone 
nonattainment  areas  classified  moderate 
or  above  and  areas  within  an  ozone 
transport  region,  §  182ff}  requires  that 
States  apply  the  same  requirements  to 
major  stationary  sources  of  NOx 
("major"  as  defined  in  §  302  and 
§  182(c),  (d).  and  (e))  as  are  applied  to 
major  stationary  sources  of  volatile 
organic  compounds  (VOCs).  For  more 
information  on  what  constitutes  a  major 
source,  see  section  2  of  the  NOx 
Supplement  to  the  General  Preamble. 

Section  182(b)(2)  of  the  Act  requires 
submissions,  by  November  15,  1992,  of 
SIP  revisions  which  provide  for 
implementation  of  RACT  as 
expeditiously  as  practicable  but  no  later 
than  May  31,  1995,  where  for  a  source 
category  EPA  has  issued  a  control 
technique  document  (CTG)  before 
November  15,  1990.  or  for  all  major 
stationary  sources  that  the  Agency  has 
not  issued  a  CTG.  For  sources  covered 
by  a  CTG  between  November  15,  1990 
and  the  date  of  attainment,  §  182(b)(2) 
requires  SIP  revisions  within  the  period 
."Pt  forth  by  the  Administrator  in  issuing 
ihe  CTG  document. 

EPA  did  not  issue  any  CTGs  for  major 
stationary  sources  of  NOx  either  before 
or  after  November  15,  1990.  Therefore, 
§  182(b)(2)  of  the  Act  requires 
submission,  by  November  15,  1992,  of 
all  SIP  revisions  which  provide  for 
implementation  of  RACT  on  major 
stationary  sources  of  NOx  for  all  ozone 
nonattainment  areas  classified  moderate 
or  above  and  for  all  ozone  transport 
regions.  New  Jersey,  which  is  within  the 
Northeast  ozone  transport  region 
established  by  §  184(a)  of  the  Act, 
should  have  submitted  SIP  revisions,  by 
November  15,  1992,  which  provided  for 
implementation  of  the  NOx  RACT 
revisions  as  expeditiously  as  practicable 
but  no  later  than  May  31,  1995.  Sections 
182(f)  and  184(b)  of  the  Act  require  the 
application  of  NOx  RACT  requirements 
Statewide. 

II.  State  Submittal 

On  November  15,  1993.  New  Jersey 
submitted  to  EPA,  as  a  revision  to  the 
SIP,  Subchapter  19  of  Chapter  27,  Title 
7  of  the  New  Jersey  Administrative 
Code.  Subchapter  19  is  entitled  "Control 
and  Prohibition  of  Air  Pollution  From 
Oxides  of  Nitrogen."  This  Subchapter 
provides  the  NOx  RACT  requirements 
for  New  Jersey  and  is  effective  on 
December  20,  1993.  New  Jersey  held 
public  hearings  on  Subchapter  19  in 
March  1993  and  adopted  it  on 
November  15,  1993.  On  January  27, 


1997,  EPA  published  final  approval  of 
Subchapter  19  in  the  Federal  Register 
(62  FR  3804)  and  the  rule  became 
effective  on  February  26.  1997. 

New  Jersey  held  public  hearings  on 
the  amendments  to  Subchapter  19  in 
September  1994  and  the  Commissioner 
signed  and  adopted  these  amendments 
on  March  24,  1995.  On  June  21,  1996, 
New  Jersey  submitted,  to  EPA,  as  a 
revision  to  the  SIP.  the  amendments  to 
Subchapter  19.  EPA  reviewed  the 
submittal  to  determine  completeness  in 
accordance  with  criteria  set  out  at  40 
CFR  51.  In  a  letter  to  the  Commissioner 
dated  September  26,  1996,  EPA 
indicated  it  had  found  the  submittal 
administratively  and  technically 
complete. 

The  June  1996  submittal  includes  six 
new  provisions  and  veu-ious 
amendments  to  Subchapter  19.  For  a 
more  detailed  discussion  of  New 
Jersey's  submittal  and  EPA's  proposed 
action  on  the  submittal,  refer  to  the 
Technical  Support  Document  developed 
as  part  of  this  proposed  action  located 
at  the  previously  mentioned  addresses. 

III.  Analysis  of  New  Jersey's  SIP 
Submission 

A.  New  Provisions 

1.  Fuel  Switching 

Section  19.20  of  Subchapter  19 
permits  any  combustion  source  to  attain 
compliance  through  seasonal 
combustion  of  natural  gas  or  any  other 
fuel  that  is  cleaner  than  the  base  year 
fuel.  Section  19.20  replaces  section 
19.4(b)  which  allowed  fuel  switching 
only  to  certain  utility  boilers  whereas 
this  new  provision  applies  to  all 
combustion  sources.  The  new  fuel 
switching  provision  requires  a 
combustion  source  to  meet  specified 
emission  limits  each  day  during  the 
ozone  season,  a  30-day  rolling  average 
during  the  non-ozone  season,  and  an 
annual  NOx  emission  limit.  The  fuel 
switching  limits  are  enforceable  through 
appropriate  averaging  times,  test 
methods,  compliance  schedules,  and 
reporting  and  recordkeeping 
requirements. 

2.  Phased  Compliance — Repowering 

Section  19.21  of  Subchapter  19 
permits  any  combustion  source  to  attain 
compliance  through  repowering. 
Repowering  is  the  permanent  ceasing  of 
operations  of  the  steam  generator  and 
either  the  installation  of  a  new 
combustion  source  or  the  purchase  of 
heat  or  power  from  the  owner  of  a  new 
combustion  source  that  is  located  in 
New  Jersey.  Section  19.21  requires  a 
combustion  source  to  submit  an  analysis 
that  defines  RACT  for  the  interim  period 


between  May  31,  1995  and  the  date  the 
source  will  be  repowered  which  will  be 
no  later  than  May  1.  1999;  and  to  submit 
the  dates  for  completion  of  repowering 
milestones.  The  source  also  must 
commit  to  meeting  emission  limits,  after 
the  repowering  is  completed,  which  rely 
on  advanced  control  techniques.  The 
maximum  allowable  NOx  emission  rate, 
expressed  in  pounds  per  million  BTUs 
(Ib/MM  BTU),  for  repowered  utility 
boilers  ranges  from  0.1  to  0.2  depending 
upon  the  type  of  boiler  and  type  of  fuel. 
Section  19.21  replaces  §  19.4(c)  which 
allowed  repowering  only  to  utility 
boilers  whereas  this  new  provision 
applies  to  all  combustion  sources.  New 
Jersey's  repowering  provision  in  §  19.21 
is  consistent  with  EPA's  repowering 
guidance  issued  in  March  1994.  The 
phased  compliance  repowering 
requirements  are  enforceable  through 
appropriate  averaging  times,  test 
methods,  compliance  schedules,  and 
reporting  and  recordkeeping 
requirements. 

3.  Phased  Compliance — Impracticality 
of  Full  Compliance  by  May  31.  1995 

Section  19.22  permits  a  combustion 
source  to  implement  RACT  after  May 
31.  1995  if  it  is  impracticable  to  attain 
full  compliance  by  that  date  despite  the 
best  efforts  of  the  owners/operators. 
Under  this  circumstance,  New  Jersey 
allows  an  owner/operator  to  meet  RACT 
requirements  by  complying  with  a  plan 
for  phased  compliance.  In  its 
application  to  New  Jersey  for  approval 
of  a  phased  compliance  plan,  the 
owner/operator  must  describe  the  efforts 
taken  to  bring  the  source  into  full 
compliance  by  May  31,  1995  and  must 
explain  the  circumstances  that  make  full 
compliance  by  that  date  impracticable. 
The  compliance  plan  must  include  a 
compliance  schedule  and  the  proposed 
NOx  control  measure  that  the  source 
will  employ  during  the  interim  period 
between  May  31,  1995  and  the  date 
when  the  source  will  achieve  full 
compliance.  Section  19.22  requires  the 
interim  period  be  less  than  twelve 
months,  i.e.,  by  May  31, 1996. 

Section  19.22  is  consistent  with  EPA 
guidance  for  phased  compliance  as 
published  in  the  Federal  Register  (57 
FR  55620.  November  23.  1992)  and  is 
enforceable  through  compliance 
schedules  and  the  applicable  averaging 
time,  test  methods,  and  reporting  and 
recordkeeping  requirements. 

4.  Phased  compliance — Use  of 
Innovative  Control  Technology 

Section  19.23  allows  a  combustion 
source  to  attain  compliance  through  the 
use  of  innovative  control  technology. 
Section  19.23  applies  to  all  combustion 
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sources.  Innovative  control  technology 
is  a  control  measure  which  has  a 
substantial  likelihood  of  achieving 
lower  continuous  levels  of  NOx 
emissions  as  required  under  Subchapter 
19,  but  which  has  not  been  adequately 
demonstrated  and  is  not  available  to  be 
implemented  before  May  31,  1995.  In 
this  situation,  the  combustion  source  is 
not  expected  to  attain  full  compliance 
with  Subchapter  19  by  May  31, 1995  but 
instead,  New  Jersey  requires  the  source 
to  achieve  a  greater  emission  reduction 
at  a  later  date.  In  its  compliance  plan 
appUcation,  the  owner/operator  must 
submit  a  RACT  analysis  for  determining 
"interim  RACT,"  a  milestone  schedule 
for  implementing  the  iimovative  control 
technology,  and  a  demonstration  that 
the  innovative  technology  to  be 
implemented  is  technically  sound  and 
sufficiently  developed  to  be 
implemented  by  May  1,  1999. 

New  Jersey's  innovative  control 
technology  provision  in  §  19.23  is 
consistent  with  EPA's  July  1994 
guidance.  The  phased  compliance 
requirements  through  the  use  of 
innovative  control  technology  are 
enforceable  through  appropriate 
averaging  times,  test  methods, 
compliance  schedules,  and  reporting 
and  recordkeeping  requirements. 

5.  Maximum  Emergency  Generation 
(MEG)  Alerts 

Section  19.24  provides  that  during  a 
MEG  alert  which  occurs  on  or  before 
November  15,  2005,  an  emergency 
generating  unit  operating  at  emergency 
capacity  is  exempt  from  the  NOx 
emission  limits  applicable  under 
Chapter  27  including  Subchapter  19  and 
any  limit  set  forth  in  the  unit's  permit. 
Subchapter  19  defines  MEG  alert  as  a 
period  in  which  one  or  more  electric 
generating  units  are  operated  at 
emergency  capacity  at  the  direction  of 
the  load  dispatcher,  in  order  to  prevent 
or  mitigate  voltage  reductions  or 
interruptions  in  electrical  service  or 
both.  When  an  electrical  generating  unit 
is  operating  beyond  its  normal 
maximum  capacity  during  a  MEG  alert, 
its  rate  of  NOx  emissions  is  likely  to 
increase  significantly.  New  Jersey 
requires  that  the  generating  unit  obtain 
offsetting  NOx  emission  reductions,  at  a 
ratio  of  1.3  to  1.0,  to  compensate  for  the 
excess  NOx  emissions.  The  affected 
source  is  required  to  report  the  MEG 
alert  to  New  Jersey  along  with  the 
determination  of  excess  NOx  emissions 
and  compensation. 

MEG  alerts  most  typically  occur 
during  the  summer  ozone  season  when 
high  demand  for  electricity  occurs  due 
to  high  usage  of  air  conditioners  and 
industrial  cooling  equipment.  MEG 
alerts  could  also  occur  during  bitterly 


cold  weather  or  as  a  result  of  a 
catastrophic  event  or  some  major  failure 
at  a  generating  unit.  New  Jersey  has 
reported  (26  New  Jersey  Register  3304, 
August  15,  1994)  that  one  of  the  major 
utilities  in  the  State  responded  to  alerts 
for  a  total  of  sixteen  hours  during  the 
ozone  and  non-ozone  seasons  of  the 
three-year  period  of  1990  to  1992. 

EPA  considers  MEG  alerts  to  have 
minimal  impact  on  air  quality  diuing 
these  emergency  situations  when  the 
security  and  safety  of  the  public  could 
be  at  risk  if  an  exemption  were  not 
granted.  In  addition.  New  Jersey  has 
limited  the  NOx  exemption  period  for 
MEG  alerts  until  November  15,  2005 
which  is  the  primary  standard 
attainment  date  for  ozone  established 
under  §  181(a)l  of  the  Act  for  most  of 
New  Jersey.  Beyond  November  15,  2005, 
the  MEG  alert  exemption  no  longer 
applies  and  affected  sources  must 
comply  with  the  emission  limits  of 
Chapter  27  including  Subchapter  19. 

6.  Exemption  for  Emergency  Use  of  Fuel 
Oil 

Section  19.25  permits  an  exemption 
to  sources  that  combust  natural  gas  or 
refinery  gas  as  its  primary  year-round 
fuel  and  to  sources  that  combust  natural 
gas  during  the  ozone  season.  The 
exemption  allows  the  use  of  fuel  oil  or 
other  liquid  fuels  during  the  periods 
when  natural  gas/refinery  gas  is 
unavailable.  Ehiring  this  period  the 
source  is  exempt  from  the  applicable 
emission  limits  of  Subchapter  19. 
Section  19.25  establishes  requirements 
for  a  source  to  be  eligible  for  an 
exemption  including  a  500  hour  rolling 
annual  limit  on  the  use  of  fuel  oil/liquid 
fuel,  recordkeeping  and  reporting 
requirements,  and  the  resumption  to 
natural  gas  as  soon  as  it  becomes 
available  in  sufficient  supply.  Future 
revisions  to  Subchapter  19  should 
include  language  to  §  19.25(c)  that 
clearly  establishes  that  the  exemption 
eligibility  criteria  apply  to  sources  that 
combust  refinery  gas  as  well  as  to  those 
combusting  natural  gas.  Currently, 
§  19.25  directly  states  that  the 
exemption  eligibility  criteria  apply  to 
sources  that  combust  natural  gas  but 
only  infers  that  it  applies  to  sources  that 
combust  refinery  gas. 

Section  19.25  is  enforceable  through 
appropriate  averaging  times, 
recordkeeping  and  reporting 
requirements.  Furthermore,  emergency 
sources  that  operate  with  fuel  oil  more 
than  500  hours  per  consecutive  12 
month  period  are  subject  to  emission 
controls  and/or  enforcement  action  in 
accordance  with  Subchapter  19.  Finally, 
natural  gas  curtailments  historically 
occur  in  the  winter  months  when  ozone 


formation  is  minimal  and  therefore  an 
ozone  exceedance  is  highly  improbable. 

B.  Amendments 

1.  Ozone  Season 

Sections  19.2  (Purpose,  scope  and 
applicability),  19.6  (Emissions 
averaging),  19.7  (non-utility  boilers  and 
other  indirect  heat  exchangers).  19.15 
(Procedures  and  deadlines  for 
demonstrating  compliance),  19.19 
(Recordkeeping  and  reporting)  are 
amended  to  revise  the  start  of  the  ozone 
season  from  May  15  to  May  1  whereas 
the  September  15  end  date  remains 
unchanged.  This  revision  to  the  start  of 
the  ozone  season  is  in  agreement  with 
EPA's  general  requirement  for  ozone 
monitoring  (40  CFR  Part  58,  Appendix 
D,  section  2.5). 

2.  Non-utility  Boilers  and  Other  Indirect 
Heat  Exchangers 

Section  19.7  is  amended  to  include 
the  source  category  "other  indirect  heat 
exchangers"  requiring  the  same  RACT 
limitations  as  non-utility  boilers.  New 
Jersey  provides  a  definition  and 
examples  of  indirect  heat  exchangers  to 
include  boilers,  duct  burners  and 
process  heaters.  Section  19.7  requires  a 
new  emission  limit  of  0.20  Ib/MM  BTU 
for  tangential  and  face-fired  affected 
units  that  combust  refinery  gas  and 
which  have  a  maximum  gross  heat  input 
of  at  least  50  MM  BTU/hr. 

New  Jersey's  emission  limits  are 
consistent  with  EPA's  guidance.  The 
emission  limits  are  enforceable  through 
appropriate  averaging  times,  test 
methods,  compliance  schedules,  and 
reporting  and  recordkeeping 
requirements. 

3.  Exemption  for  Thermal  Oxidizers 

Section  19.13  is  amended  to  include 
an  exemption  to  owners/operators  of 
thermal  oxidizers  from  the  requirements 
to  submit  a  facility-specific  NOx  Control 
Plan  that  would  establish  RACT  for  the 
source.  New  Jersey  has  reviewed  NOx 
Control  Plans  for  these  sources  and  has 
determined  that  there  is  no  existing 
NOx  control  technology  that  could 
appropriately  be  considered  RACT. 
Although  EPA  has  not  provided  NOx 
RACT  guidance  for  thermal  oxidizers. 
New  Jersey  has  demonstrated  that  there 
are  no  NOx  control  measures  which 
represent  RACT  for  these  sources. 
Therefore,  EPA  proposes  approval  of 
th's  amendment. 

4.  Other  Amendments 

The  following  include  administrative 
and  procediu^l  provisions  to 
Subchapter  19  which  were  amended  by 
New  Jersey  and  reviewed  by  EPA: 
definitions;  purpose,  scope  and 
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applicability;  general  provisions;  utility 
boilers;  stationary  gas  turbines; 
emissions  averaging;  non-utility  boilers 
and  other  indirect  heat  exchangers; 
stationary  internal  combustion  turbines; 
asphalt  plants;  glass  manufacturing 
furnaces;  facility-specific  NOx  emission 
limits;  procedures  for  obtaining 
approvals  under  this  subchapter; 
procedures  and  deadlines  for 
demonstrating  compliance: 
recordkeeping  and  reporting;  and 
penalties.  EPA  has  evaluated  the 
amendments  to  these  provisions  in 
Subchapter  19  for  consistency  with  EPA 
poUcy  and  has  determined  that  they 
meet  the  requirements.  Therefore,  EPA 
proposes  approval  of  these 
amendments. 

IV.  Summary 

The  EPA  is  proposing  full  approval  of 
the  new  provisions  and  amendments  to 
Subchapter  19.  "Control  and  Prohibition 
of  Air  Pollution  From  Oxides  of 
Nitrogen."  The  new  provisions  and 
amendments  to  Subchapter  19  were 
submitted  by  the  State  of  New  Jersey  on 
June  21,  1996  for  the  marginal, 
moderate,  and  severe  ozone 
nonattainment  areas.  New  Jersey  has 
applied  Subchapter  19  to  the  entire 
State,  regardless  of  the  nonattainment 
status. 

Administrative  Requirements 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 


entities  because  SIP  approvals  under 
.section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

Executive  Order  13045 

The  proposed  rule  is  not  subject  to 
E.O.  13045.  entitled  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  because  it  is 
not  an  "economically  significant"  action 
under  E.O.  12866. 

Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 


govenunents  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  annual  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action. 

Submission  to  Congress  and  the  General 
Accounting  Office 

Under  5  U.S.C.  section  801(a)(1)(A). 
as  added  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  section  804(2). 

Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  30,  1998.  FiUng  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Nitrogen  dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C  7401  at  seq. 
Dated:  August  19,  1998. 

Jeamie  M.  Fox, 

Regional  Administrator,  Region  2. 

|FR  Doc.  98-23323  Filed  8-28-98;  8:45  am] 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

Passenger  Vessel  Access  Advisory 
Committee;  Meeting 

AGENCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  gives  notice  of  the 
dates,  times,  and  location  of  the  first 
meeting  of  the  Passenger  Vessel  Access 
Advisory  Committee  (Committee). 
DATES:  The  first  meeting  of  the 
Committee  is  scheduled  for  September 
24  and  25, 1998,  beginning  at  9:00  a.m. 
and  ending  at  5:00  p.m.  each  day. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Smithsonian  Institution's  Ripley 
Center,  1100  Jefferson  Drive,  SW.. 
Washington,  DC  in  Room  3111. 
TOR  FURTHER  INFORMATION  CONTACT:  Paul 
Beatty,  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW.,  suite  1000, 
Washington,  DC,  20004-1111. 
Telephone  number  (202)  272-5434 
extension  19  (Voice);  (202)  272-5449 
(TTY).  E-mail  pvaaceaccess-board.gov. 
This  document  is  available  in  alternate 
formats  (cassette  tape,  Braille,  large 
print,  or  computer  disk)  upon  request. 
This  document  is  also  available  on  the 
Board's  Internet  Site  at  http:// 
www.access-board.gov/notices/ 
pvaacmtg.htm). 

SUPPt-EMBiTARY  irtf^ORMATION:  The 
Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board)  established  a  Passenger  Vessel 
Access  Advisory  Committee 
(Committee)  to  assist  the  Board  in 
developing  proposed  accessibility 
guidelines  for  newly  constructed  and 
altered  passenger  vessels  covered  by  the 


Americans  with  Disabilities  Act.  63  FR 
43136  (August  12,  1998).  The 
Committee  is  composed  of  owners  and 
operators  of  various  passenger  vessels; 
persons  who  design  passenger  vessels; 
organizations  representing  individuals 
with  disabilities;  and  other  individuals 
affected  by  these  guidelines. 

The  Committee  will  meet  on  the  dates 
and  at  the  location  announced  in  this 
notice.  The  meetings  are  open  to  the 
public.  The  facility  is  accessible  to 
individuals  with  disabilities.  Sign 
language  interpreters,  assistive  listening 
systems  and  real-time  captioning  will  be 
provided.  Persons  attending  the 
meetings  are  strongly  encouraged  to  use 
public  transportation  since  parking  is 
extremely  limited.  The  Smithsonian 
Metro  Station  is  located  two  blocks  from 
the  meeting  site.  Decisions  with  respect 
to  future  meetings  will  be  made  at  the 
first  meeting  dnd  from  time  to  time 
thereafter.  Notices  of  future  meetings 
will  be  published  in  the  Federal 
Register. 

Lawrence  W.  Roffee, 
Executive  Director. 
IFR  Doc.  98-23369  Filed  8-28-98;  8:45  am) 
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ASSASSINATION  RECORDS  REVIEW 
BOARD 

Sunshine  Act  Meetings 

DATE:  September  8,  9  and  14,  1998. 

PLACE:  ARRB,  600  E  Street.  NW, 
Washington,  DC. 

STATUS: 

September  8:  9:00  a.m. — Closed 
September  9:  1:30  p.m. — Open 
September  14:  9:00  a.m. — Closed 
MATTERS  TO  BE  CONSIDERED: 
Closed  Meeting: 

1.  Review  and  Accept  Minutes  of 
Closed  Meeting 

2.  Review  of  Assassination  Records 

3.  Other  Business 
Open  Meeting: 

1.  Discussion  of  Final  Report 

2.  Review  and  Accept  Minutes  of 
August  26, 1998  Open  Meeting 

3.  Other  Business 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Eileen  Sullivan.  Press  Officer,  600  E 
Street,  NW.  Second  Floor.  Washington, 


DC  20530.  Telephone:  (202)  724-0088; 

Fax:  (202)  724-0457. 

Laura  Denk, 

Executive  Director. 

IFR  Doc.  98-23464  Filed  8-27-98;  1:13  pra] 
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CIVIL  RIGHTS  COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  U.S.  Commission  on  Civil 

Rights. 

DATE  AND  TIME:  Friday,  September  18, 

1998.  9:30  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 

624  Ninth  Street.  N.W..Jloom  540. 

Washington.  DC  20425. 

STATUS: 

Agenda 

I.  Approval  of  Agenda 

n.  Approval  of  Minutes  of  June  23,  and 

July  10,  1998  Meetings 
in.  Aimouncements 

IV.  Staff  Director's  Report 

V.  State  Advisory  Committee 

Appointments  for  Alaska,  Arizona. 
California.  Iowa.  New  Hampshire, 
New  Mexico  and  Oregon 

VI.  Racial  and  Ethnic  Tensions  in 

American  Communities:  Poverty, 
Inequality,  and  Discrimination — 
Los  Angeles  Hearing  Report 

Vn.  Asian  Pacific  American  Petition 
Briefing — Executive  Summary 

Vm.  Draft  Code  of  Federal  Regulations 

IX.  Executive  Session  to  Discuss 

Personnel  Matters 

X.  Future  Agenda  Items 
CONTACT  PERSON  FOR  FURTHER 
information:  Bart)ara  Brooks,  Press  and 
Communications,  (202)  376-8312. 
Stqihanie  Y.  Moore. 

General  Counsel. 

(FR  Doc  98-23498  Filed  8-27-98;  2:27  pml 
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DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

Tlie  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
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Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Individual  Fishing  Quota  for 
Pacific  Halibut  and  Sablefish  in  the 
Alaska  Fisheries. 

Agency  Form  Nuihuer(s):  None. 

OMB  Approval  Number:  0648-0272. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  18,770  hours. 

Number  of  Respondents:  6,700 
(multiple  responses). 

Avg.  Hours  Per  Response:  Ranges 
between  0.1  and  2  hours  depending  on 
the  requirement. 

Needs  and  Uses:  Participants  of  the 
Individual  Fishing  Quota  Program  for 
Pacific  halibut  and  sablefish  managed 
by  the  National  Marine  Fisheries 
Service  (NMFS),  Alaska  Region,  are 
required  to  report  certain  information  to 
NMFS.  This  information  is  used  for 
monitoring  and  managing  Pacific 
halibut  and  sablefish  caught  with  fixed 
gear  in  and  off  Alaska's  waters  for 
purposes  of  conservation  of  the  fisheries 
and  enforcement  of  fisheries 
regulations. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327,  14th  and  Constitution 
Avenue,  NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  August  25.  1998. 

Linda  Engetflteier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

[FR  Doc.  9S-23292  Filed  8-28-98;  8:45  am) 
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DEPARTMENT  OF  COHMERCE 

Submission  for  OMIB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  follovtring  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 


AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Monthly  Cold  Storage  Report. 

Agency  Form  Number(s):  NOAA  SB- 
IB. 

OMB  Approval  Number:  0648-0015. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  176  hours. 

Number  of  Respondents:  110 
(monthly  responses). 

Avg.  Hours  Per  Eesponse:  8  minutes. 

Needs  and  Uses:  The  Monthly  Cold 
Storage  Report  collects  information  on 
the  quantity  of  fish  and  shellfish  in 
holdings  in  the  U.S.  The  data  are  used 
by  the  National  Marine  Fisheries 
Service,  as  well  as  the  Department  of 
Agriculture  and  state  and  local 
governments  in  the  study  of  seasonal 
demand  of  fishery  products.  The  report 
is  also  a  primary  tool  for  industry  in  its 
purchase,  sales,  and  price  planning.  The 
objective  of  collecting  this  type  of 
information  is  to  avoid  boom  and/or 
bust  cycles  in  fisheries. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Monthly. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  August  25, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  98-23293  Filed  8-28-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 


Title:  Survey  of  Intent  and  Capacity  to 
Harvest  and  Process  Fish  and  Shellfish 
(Northwest  Region). 

Agency  Form  Numbeiis):  None. 

OMB  Approval  Number:  0648-0243. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  10  hours. 

Number  of  Respondents:  60  (semi- 
annually reporting). 

Avg.  fiours  Per  Response:  5  minutes. 

Needs  and  Uses:  A  telephone  survey 
is  conducted  of  fishery  processors,  joint 
venture  companies,  and  fishermen's 
trade  associations  in  the  Pacific 
Northwest  to  determine  the  tonnage  of 
fish  processed  or  harvested,  and  their 
estimated  tonnage  for  the  next  year.  The 
information  is  used  to  help  form 
preseason  and  in-season  allocations  of 
groundfish  quotas. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Semi-annually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Conunerce, 
Room  5327,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street.  NW, 
Washington,  DC  20503. 

Dated:  August  25,  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  98-23294  Filed  8-28-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

IXX:  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  luder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
Agency:  Bureau  ofthe  Census. 

Title:  1^8  Company  Organization 
Survey. 

Forni  Number(s):  NC-9901,  NC- 
9901a. 

Agency  Approval  Number:  0607- 
0444. 

Type  <^  Request:  Revision  of  a 
currently  approved  collection. 
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Burden:  140,000. 

Number  of  Fespondents:  90,000. 

Avg.  Hours  Per  Response:  1  hour  and 
33  minutes. 

Needs  and  Uses:  The  Census  Bureau 
conducts  the  annual  Company 
Organization  Survey  (COS)  in  order  to 
update  and  maintain  a  central, 
multipurpose  business  register,  known 
as  the  Standard  Statistical 
Establishment  List  (SSEL).  In  particular, 
the  COS  supplies  critical  information  to 
the  SSEL  concerning  the  establishment 
composition,  organizational  structure, 
and  operating  characteristics  of  multi- 
establishment  enterprises.  The  SSEL 
serves  two  fundamental  purposes: 

First  and  most  important,  it  provides 
sampling  populations  and  enumeration 
lists  for  the  Census  Bureau's  economic 
surveys  and  censuses,  and  it  serves  as 
an  integral  part  of  the  statistical 
foundation  underlying  those  programs. 

Second,  it  provides  establishment 
data  that  serve  as  the  basis  for  the 
annual  County  Business  Patterns  (CBP) 
statistical  series. 

The  COS  is  typically  conducted  as  a 
detailed  inquiry  sent  to  a  sample  of 
multi-establishment  companies.  In  years 
ending  in  2  &  7,  the  COS  is  conducted 
in  conjunction  with  the  economic 
censuses  and  is  sent  to  the  universe  of 
multi-establishment  companies  but 
requests  much  less  detailed  information. 
This  is  done  to  coordinate  the  COS  with 
the  quinquennial  economic  census  and 
minimize  burden  for  both  collections. 
The  Census  Bureau  will  conduct  the 
1998  COS  similar  to  the  1996  COS.  the 
most  recent  non-census  COS. 

Affected  Public:  Businesses  or  other 
for-profit  organizations.  Not-for-profit 
institutions.  Farms,  State,  local  or  Tribal 
government. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  U.S.C, 
Sections  131.  182,  224,  and  225. 

0MB  Desk  Officer:  Nancy  Kirkendall. 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5327,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall.  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 


Dated:  August  25.  1998. 
Linda  Engelmeier, 

.  Departmental  Forms  Clearance  Officer.  Office 
of  the  Chief  Infonnation  Officer. 
[FR  Doc.  98-23295  Filed  8-28-98;  8:45  am] 

BILUNG  CODE  3510-07-P 

DEPARTMENT  OF  COMMERCE 
Economics  and  Statistics  Administration 

Performance  Review  Board 
Membership 

Below  is  a  listing  of  individuals  who 
are  eligible  to  serve  on  the  Performance 
Review  Board  in  accordance  with  the 
Economics  and  Statistics 
Administration  Senior  Executive 
Service  (SES)  Performance  Appraisal 
System: 

Cynthia  Z.F.  Clark 
Nancy  M.  Gordon 
Karen  F.  Gregory 
James  F.  Holmes 
Bradford  R.  Huther 
Frederick  T.  Knickerbocker 
Hugh  W.  Knox 
J.  Steven  Landefeld 
Rosemary  D.  Marcuss 
Brent  R.  Moulton 
Michael  S.  McKay 
Gerald  A.  Pollack 
Sumiye  Okubo 
Nancy  A.  Potok 
James  L.  Price 
Marvin  D.  Raines 
Paula  J.  Schneider 
John  H.  Thompson 
Katherine  K.  Wallman 
James  K.  White 

Dated:  August  ?5. 1998. 
James  K.  White, 

Executive  Director.  Performance  Review 
Board. 

|FR  Doc.  98-23381  Filed  8-28-98;  8:45  am) 

BILUNG  CODE  3S10-BS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-834-803,  A-821-803,  A-823-803,  A-68S- 
020] 

Revocation  of  Antidumping  Findings 
and  Antidumping  Duty  Order  and 
Termination  of  Five- Year  ("Sunset") 
Reviews:  Titanium  Sponge  From 
Kazakhstan,  Russia,  Ukraine,  and 
Japan 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice. 

SUMI\«ARY:  Pursuant  to  section  751(b)  of 
the  Tariff  Act  of  1930.  as  amended  ("the 


Act"),  the  United  States  International 
Trade  Commission  ("the  Commission") 
issued  its  determinations  that 
revocation  of  the  antidumping  findings 
on  titanium  sponge  from  Kazakhstan, 
Russia,  and  Ukraine  and  the 
antidumping  duty  order  on  titanium 
sponge  from  Japan  is  not  likely  to  lead 
to  continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  (63  FR  43414.  August  13.  1998). 
Therefore,  the  Department  of  Commerce 
("the  Department")  is  notif\'ing  the 
public  of  the  revocation  of  the 
antidumping  findings  on  titanium 
sponge  from  Kazakhstan,  Russia,  and 
Ukraine,  and  the  antidumping  duty 
order  on  titanium  sponge  from  Japan 
pursuant  to  section  751(d)(1)  of  the  Act. 
The  effective  date  of  these  revocations  is 
August  13,  1998.  the  date  of  publication 
in  the  Federal  Register  of  the 
Commission's  determinations.  In 
addition,  we  are  terminating  the  five- 
year  ("sunset")  reviews  of  these 
antidumping  findings  and  antidumping 
duty  order  initiated  on  July  6.  1998  (63 
FR  36389). 

EFFECTIVE  DATE:  August  13,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  J.  Frankel,  Office  IV,  or  Melissa 
G.  Skinner,  Office  of  Policy,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  D.C.,  at 
(202) 482-5849  or  482-1560. 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  23.  1998,  the  Commission 
instituted  investigations  pursuant  to 
Section  751(b)  of  the  Act  to  determine 
whether  revocation  of  the  antidumping 
findings  covering  imports  of  titanium 
sponge  from  Kazakhstan,  Russia,  and 
Llkraine  and  the  antidumping  duty 
order  covering  imports  of  titanium 
sponge  from  Japan  is  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury'  to  an  industry'  in  the  United 
States.  In  accordance  with  section 
751(c)(6)  of  the  Act  and  19  CFR 
351.218(c)(4)  (1998).  on  July  6.  1998,  the 
Department  initiated  sunset  reviews  of 
the  antidumping  findings  on  titanium 
sponge  from  Kazakhstan.  Russia,  and 
Ukraine,  and  the  antidumping  duty 
order  on  titanium  sponge  from  Japan  (63 
FR  36389).  On  July  21.  1998,  we 
received  a  Notice  of  Intent  to  Participate 
in  each  of  these  sunset  reviews  from  a 
domestic  producer  of  titanium  sponge. 
On  August  13.  1998,  the  Commission 
notified  us  of  its  determination  in  its 
section  751(b)  review  that  revocation  of 
the  antidumping  findings  and 
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antidumping  duty  order  is  not  likely  to 
lead  to  continuation  or  recurrence  of 
material  injury. 

Scope  of  the  Antidumping  Findings  and 
Antidumping  Duty  Onler 

The  product  covered  by  these 
determinations  is  titanium  sponge. 
Titanium  sponge  is  chiefly  used  for 
aerospace  vehicles,  specifically,  in  the 
construction  of  compressor  blades  and 
wheels,  stator  blades,  rotors,  and  other 
parts  in  aircraft  gas  turbine  engines. 
Imports  of  titanium  sponge  are  currently 
classifiable  under  subheading 
8108.10.50.10  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  The  HTSUS  subheading  is 
provided  for  convenience  and  U.S. 
Customs  purposes.  Our  written 
description  of  the  scope  of  these 
antidumping  findings  and  antidumping 
duty  order  remains  dispositive. 

Determination 

As  a  result  of  the  determination  by  the 
Commission  that  revocation  of  these 
antidumping  findings  and  antidumping 
duty  order  is  not  likely  to  lead  to 
continuation  or  recurrence  of  dumping, 
pursuant  to  section  751(d)(1)  of  the  Act, 
the  Department  hereby  revokes  the 
antidumping  findings  on  titanium 
sponge  from  Kazakstan,  Russia  and 
Ukraine  and  the  antidumping  duty 
order  on  titanium  sponge  from  Japan. 
The  revocation  is  effective  August  13, 
1998,  the  date  of  publication  in  the 
Federal  Register  of  the  Commission's 
determination.  The  Department  will 
instruct  the  Customs  Service  to 
liquidate  without  regard  to  dumping 
duties  entries  of  the  subject 
merchandise  entered  or  withdrawn  from 
warehouse  on  or  after  August  13,  1998 
(the  effective  date),  and  to  discontinue 
collection  of  cash  deposits  on  entries  of 
the  subject  merchandise  as  of  the  same 
date.  For  all  entries  of  the  subject 
merchandise  entered  or  withdrawn  from 
warehouse  prior  to  the  effective  date  of 
revocation  (;.e.,  through  August  12, 
1998),  the  Department  shall  determine, 
and  the  Customs  Service  shall  assess, 
antidumping  duties  at  either  (1)  the  rate 
determined  in  the  context  of  ongoing 
administrative  reviews  of  imports  of 
titaniimi  sponge  from  Kazakstan  and 
Russia  during  the  period  August  1,  1996 
through  July  31,  1997  [62  PR  50292. 
September  25, 1997),  (2)  the  rate 
determined  in  the  context  of  a  review 
conducted  in  response  to  an 
appropriately  filed  request  (August  is 
the  opportunity  month  for  Kaz^distan, 
Russia,  and  Ukraine;  November  is  the 
opportunity  month  for  Japan],  or  (3)  in 
the  absence  of  a  request  for  review,  at 
the  duty  deposit  rate  in  effect  at  the  time 


of  entry.  In  addition,  the  Department  is 
terminating  the  sunset  reviews  of  these 
antidumping  findings  and  antidumping 
duty  order. 

Dated:  August  26,  1998. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

A  dministration . 

|FR  Doc.  9a-23465  Filed  8-28-98;  8:45  am) 

BILLING  COOE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Texas  A&M  University;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC. 

Docket  Number:  98-022.  Applicant: 
Texas  A&M  University,  College  Station, 
TX  77843-2474.  Instrument:  Robot, 
Model  X8000.  Manufacturer  Genetix 
Ltd.,  United  Kingdom.  Intended  Use: 
See  notice  at  63  FR  25015,  May  6, 1998. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  piu-poses  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  a  unique  multi-tasking  robot 
for  selecting  recombinant  bacterial 
colonies  containing  DNA  inserts  from 
noninfectious  sources  based  on  routing 
blue/white  selection  at  a  rate  of  3500 
colonies  per  hour.  The  National 
Institutes  of  Health  advises  in  its 
memorandum  dated  June  8,  1998  that 
(1)  this  capability  is  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff 
|FR  Doc.  98-23382  Filed  8-28-98;  8:45  am) 

BILUNQ  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

action:  Notice  of  Application  to  Amend 
Certificate. 


SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"). 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review.  This  notice 
summarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whether  the  amended  Certificate  should 
be  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Director,  Office  of 
Export  Trading  Company  Affairs. 
International  Trade  Administration, 
(202)  482-5131.  This  is  not  a  toU-fi^e 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Conmients 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  If  the  comments  include  any 
privileged  or  confidential  business 
information,  it  must  be  clearly  marked 
and  a  nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading'  Company  Affairs,  Intemational\ 
Trade  Administration.  Department  of      ) 
Commerce.  Room  1800H.  Washington. 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  However,  nonconfidential 
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versions  of  the  comments  will  be  made 
available  to  the  applicant  if  necessary 
for  determining  whether  or  not  to  issue 
the  Certificate.  Comments  should  refer 
to  this  application  as  "Export  Trade 
Certificate  of  Review,  application      » 
number  92-5  AOOl." 

The  Aerospace  Industries  Association 
of  America,  Lnc.'s  ("AIA")  original 
Certificate  was  issued  on  April  10, 1992 
(57  FR  13707.  April  17,  1992)  and 
previously  amended  on  September  8, 
1992  (57  FR  41920,  September  14. 
1992);  October  8.  1993  (58  FR  53711, 
October  18, 1993);  November  17,  1994 
(59  FR  60349,  November  23, 1994);  and 
June  26,  1995  (60  FR  36262,  July  14, 
1995).  A  summary  of  the  application  for 
an  amendment  follows. 

Snramary  of  the  Application 

Applicant:  Aerospace  Industries 
Association  of  America,  Inc.  ("AIA"), 
1250  I  Street,  NW,  Washington.  DC 
20005. 

Contact:  Mac  S.  Dunaway,  Legal 
Coxmsel,  Telephone:  (202)  862-9700. 

Application  No.:  92-5 AOOl. 

Date  Deemed  Submitted:  August  19, 
1998. 

Proposed  Amendment:  AIA  seeks  to 
amend  its  Certificate  to: 

1.  Add  the  following  companies  as 
new  "Members"  of  the  Certificate 
within  the  meaning  of  section  325.2(1) 
of  the  Regulations  (15  CFR  325.2(1)): 
The  Aerostructiues  Corporation, 
Nashville,  TN  (Controlling  Entity:  The 
Carlyle  Group,  Washington,  1X3);  Alliant 
Techsystems  Incorporated,  Hopkins, 
MN;  Barnes  Aerospace,  Windsor,  CT 
(Controlling  Entity:  Barnes  Group,  Inc.. 
Bristol.  CT);  CMS.  Inc..  Tampa,  FL 
(Controlling  Entity:  Daimler-Benz  North 
American  Corporation,  New  York,  NY); 
Ducommun  Incorporated.  Long  Beach. 
CA;  Dynamic  Engineering  Incorporated. 
Newport  News.  VA;  Esterline 
Technologies,  Bellevue,  WA;  Intertubine 
Corporation,  Peabody,  MA  (Controlling 
Entity:  NV  Interturbine,  The 
Netherlands);  Kistler  Aerospace 
Corporation,  Kirkland.  WA;  Litton 
Industries,  Inc.,  Woodland  Hills,  CA; 
MOOG  Inc.,  East  Aurora,  NY;  Pacific 
Scientific  Company,  Duarte,  CA; 
Robinson  Helicopter  Company,  Inc., 
Torrance,  CA;  Rockwell  Collins,  Inc., 
Cedar  Rapids,  lA  (Controlling  Entity: 
Rockwell  International  Corporation, 
Costa  Mesa,  CA);  Rolls-Royce  North 
America,  Inc.,  Reston,  VA  (Controlling 
Entity:  Rolls  Royce  pic,  London, 
England);  Triumph  Controls,  Inc.,  North 
Wales,  PA  (Controlling  Entity:  Triiunph 
Group,  Inc.,  Wayne.  PA);  United 
IDefense,  L.P..  Arlington.  VA 
(Controlling  Entity:  The  Carlyle  Group, 
Washington,  DC);  Veridian  Corporation, 


Alexandria,  VA;  and  Woodward 
Governor  Company,  Rockford,  IL.; 

2.  Delete  as  '  Members"  of  the 
Certificate:  Ceridian  Corporation, 
Minneapolis,  MN;  Chrysler 
Technologies  Corporation.  Arlington, 
VA;  E-Systems,  Inc.,  Dallas,  TX;  FMC 
Corporation,  Chicago,  IL;  Heath  Tecna 
Aerospace  Co.,  Kent,  WA;  Hercules 
Incorporated,  Wilmington,  DE;  Loral 
Vought  Systems  Corporation,  Dallas, 
TX;  Lord  Corporation,  Erie,  PA;  Martin 
Marietta  Corporation,  Bethesda,  MD; 
McIDonnell  Douglas  Corporation, 
Berkeley,  MO;  Rockwell  International 
Corporation,  Seal  Beach,  CA;  Rohr,  Inc., 
Chula  Vista,  CA;  Teledyne,  Inc.,  Los 
Angeles.  CA;  Texas  Instruments 
Incorporated.  Dallas,  TX;  Westinghouse 
Electric  Corporation,  Pittsburgh.  PA; 
and  Williams  International  Corporation, 
Walled  Lake,  MI;  and 

3.  Change  the  listing  of  the  company 
name  for  the  ciurent  "Members"  cited 
in  this  paragraph  to  the  new  listing  cited 
in  parenthesis  as  follows:  GEC-Marconi 
Electronic  Systems  Corporation 
(Marconi  North  America  Inc.);  General 
Motors  Hughes  Electronics  (Hughes 
Electronics  Corporation);  Lockheed 
Corporation  (Lockheed  Martin 
Corporation);  and  Thiokol  Corporation 
(Cordant  Technologies  Inc.). 

Dated:  August  26,  1998. 
Morton  Schnabel, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

|FR  Doc.  98-23354  Filed  8-28-98;  8:45  am] 

BILUNG  CODE  3610-OR-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade 
Agreement,  Article  1904  NAFTA  Panel 
Reviews;  Request  for  Panel  Review 

agency:  NAFTA  Secretariat,  United 

States  Section.  International  Trade 

Administration.  Department  of 

Commerce. 

ACTION:  Notice  of  first  request  for  panel 

review. 

SUMMARY:  On  August  17,  1998.  the 
CINSA,  S.A.  de  C.V.  and  Esmaltaciones 
de  Norte  America.  S.A.  de  C.V.  filed  a 
First  Request  for  Panel  Review  with  the 
United  States  Section  of  the  NAFTA 
Secreteiriat  pursuant  to  Article  1904  of 
the  North  American  Free  Trade 
Agreement.  Panel  review  was  requested 
of  the  final  Antidumping  Duty 
Administrative  Review  made  by  the 
International  Trade  Administration, 
respecting  Porcelain-on-Steel  Cookware 
from  Mexico.  This  determination  was 


published  in  the  Federal  Register  (63 
FR  38,373),  on  July  16,  1998.  The 
NAFTA  Secretariat  has  assigned  Case 
Number  US A-MEX-98-1 904-04  to  this 
request. 

FOR  RWTHER  INFORMATKM  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat.  Suite 
2061,  14th  and  Constitution  Avenue, 
Washington.  DC  20230,  (202)  482-5438. 
SUPPLEMBITARY  INFORMATKM:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  f>anel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidimiping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1994.  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  United  States  Section  of 
the  NAFTA  Secretariat,  pursuant  to 
Article  1904  of  the  Agreement,  on 
August  17,  1998,  requesting  panel 
review  of  the  final  antidumping  duty 
administrative  review  described  above. 

The  Rules  provide  that: 

(a)  A  Party  or  interested  p>erson  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  September  16.  1998); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
October  1,  1998);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
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substantive  defenses  raised  in  the  panel 
review. 

Dated:  August  21,  1998. 

Cvatina  L.  Alston, 

Deputy  United  States  Secretary,  NAFTA 
Secretariat 

(FR  Doc.  9&-23276  Filed  8-28-98;  8:45  ami 

ULUNG  COOe  3510-GT-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

n.D.082198B] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  an  application  for  a 
scientific  research  permits  (1176)  and 
for  a  modifications  to  a  scientific 
research  permit  (944). 

summary:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement:  NMFS 
has  received  a  permit  application  from 
Mr.  W.  Coleman  Long.  Chief  of  US 
Army  Corps  of  Engineers.  Wilmington 
(COE)(1176);  and  NMFS  has  received  an 
application  for  a  modification  to  an 
existing  permit  from  Dr.  Boyd  Kynard. 
Section  Leader.  Fish  Behavior  of  U.S. 
Geological  Survey  (USGS)(944). 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  the 
applications  must  be  received  on  or 
before  September  30,  1998. 

ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

For  permit  1176:  Director,  Southeast 
Region,  NMFS,  NOAA,  9721  Executive 
Center  Drive,  St.  Petersburg,  FL  33702- 
2432  (813-893-3141). 

For  permit  944:  Director,  Northeast 
Region,  NMFS.  NOAA,  One  Blackburn 
Drive,  Glouster,  MA,  01930-2298  (978- 
281-9250). 

All  documents  may  also  be  reviewed 
by  appointment  in  the  Office  of 
Protected  Resources,  F/PR3,  NMFS. 
1315  East-West  Highway.  Silver  Spring. 
MD  20910-3226  (301-713-1401). 

FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Jordan,  Endangered  Species 
Division.  Silver  Spring,  MD  (301-713- 
1401). 


SUPPLEMENTARY  INFORMATION: 
Authority 

Permits  are  requested  under  the 
authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

Those  individuals  requesting  a 
hearing  on  these  requests  for  permits 
should  set  out  the  specific  reasons  why 
a  hearing  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  below  application 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

New  Application  Received 

COE  (1176)  has  requested  a  1-year 
permit  to  use  hatchery  bred  shortnose 
sturgeon,  [Acipenser  brevirostrum),  to 
test  the  potential  impacts  of  deepening 
Wilmington  harbor  in  North  Carolina. 
The  applicant  proposes  to  place 
hatchery  raised  sturgeon  in  wire  cages 
below  the  surface  and  subject  them  to  a 
series  of  tests  blasts  to  determine  the 
effect  that  the  harbor  deepening  will 
have  on  wild  sturgeon  in  the  harbor. 
During  the  test  blasting,  additional 
protective  measures  will  be  taken  to 
prevent  wild  sturgeon  from  being 
affected  -  these  measures  include: 
relocation  of  any  wild  sturgeon  found  to 
be  in  the  area  prior  to  the  blasts  and  air 
bubble  curtains.  Due  to  contract  awards 
schedule,  the  test  blast  schedule  would 
likely  begin  in  December  of  1998  and 
may  continue  through  January.  1999. 

Modification  Request  Received 

USGS  requests  a  modification  to 
permit  #944,  which  would  grant 
permission  to  relocate  endangered 
shortnose  sturgeon  located  below 
Holyoke  Dam.  Massachusetts,  above  the 
dam  and  to  modify  the  technique 
currently  being  used  for  tagging 
shortnose  sturgeon  to  an  IE  tag  placed 
internally  with  the  antennae  extending 
through  the  body  wall. 

Dated:  August  24.  1998. 
Kevin  Collins, 

Chief.  Endangered  Species  Division,  Office 
of  Protected  Fesources.  National  Marine 
Fisheries  Service. 
(FR  Doc.  98-23358  Filed  8-28-98;  8:45  am] 

BILUNG  COOE  351»-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.082198A] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  an  application  for  a 

scientific  research/enhancement  permit 

(1177). 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Army  Corps  of  Engineers, 
Portland  District  at  Portland,  OR  (Corps) 
has  applied  in  due  form  for  a  permit 
that  would  authorize  takes  of  a 
threatened  anadromous  fish  species  for 
the  purpose  of  scientific  research/ 
enhancement. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  the  application  must 
be  received  on  or  before  September  30, 
1998. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review  in 
the  following  offices,  by  appointment: 

Protected  Resources  Division  (PRD). 
F/NW03.  525  NE  Oregon  Street.  Suite 
500.  Portland.  OR  97232-4169  (503- 
230-5400);  and 

Office  of  Protected  Resources.  F/PR3, 
NMFS.  1315  East-West  Highway.  Silver 
Spring,  MD  20910-3226  (301-713- 
1401). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief.  PRD  in  Portland.  OR. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Lichatowich  (503-230-5438). 
SUPPLEMENTARY  INFORMATION:  The  Corps 
requests  a  permit  under  the  authority  of 
section  10  of  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  the  NMFS  regulations 
governing  ESA-listed  fish  and  wildlife 
permits  (50  CFR  parts  217-227). 

The  Corps  requests  a  two-year  permit 
(1177)  that  would  authorize  an  annual 
take  of  adult,  threatened.  Southern 
Oregon/Northern  California  coast  coho 
salmon  (Oncorhynchus  kisutch) 
associated  with  an  adult  fish 
transportation  program  at  Elk  Creek 
Dam  on  the  Rogue  River  in  Oregon.  The 
purpose  of  the  transportation  program  is 
to  move  returning  ESA-listed  adult  fish 
above  Elk  Creek  Dam.  an  impassable 
barrier  for  adult  sahnonids.  so  that  the 
fish  may  use  the  habitat  upstream  of  the 
dam  for  natural  spawning.  The  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  has  determined  that  coho 
salmon  transported  above  the  dam  in 
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previous  years  have  spawned 
successfully  and  that  the  Corps' 
transportation  program  appears  to  have 
maintained  and  potentially  increased 
levels  of  coho  salmon  natural 
production  in  the  Elk  Creek  Basin.  ESA- 
listed  adult  fish  are  proposed  to  be 
captured  at  a  weir  below  the  dam, 
anesthetized,  transported  above  the 
dam,  allowed  to  recover  from  the 
anesthetic,  and  released.  In  addition  to 
transporting  the  ESA-listed  adult  fish, 
the  Corps  proposes  to  tag  the  fish  with 
opercule  punches  to  estimate  the 
number  of  fish  that  pass  downstream 
over  the  weir  and  are  then  captured  a 
second  time.  ESA-listed  adult  fish 
indirect  mortalities  associated  with  the 
transportation  program  are  requested. 
The  Corps  also  requests  that  ODFW  be 
authorized  to  act  as  an  agent  of  the 
Corps  under  the  permit. 

Those  individuals  requesting  a 
hearing  on  the  permit  application 
should  set  out  the  specific  reasons  why 
a  hearing  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  above  application 
summary  are  those  of  the  applicant  and 
do  not  necessarily  reflect  the  views  of 
NMFS. 

Dated:  August  24, 1998. 
Kevin  Collins, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Hesources,  National  Marine 
Fisheries  Service. 
|FR  Doc.  98-23359  Filed  8-28-98;  8:45  am] 

BILUNQ  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

Technology  Administration 

Technology  Administration 
Performance  Review  Board 
Membership,  September  1998 

The  Technology  Administration 
Performance  Review  Board  reviews 
performance  appraisals,  agreements, 
and  recommended  actions  pertaining  to 
employees  in  the  Senior  Executive 
Service  and  reviews  performance- 
related  pay  increases  for  ST-3104 
employees.  The  Board  makes 
recommendations  to  the  appropriate 
appointing  authority  concerning  such 
matters  so  as  to  ensure  the  fair  and 
equitable  treatment  of  these  individuals. 

The  following  is  the  full  membership 
of  the  Board: 
Kelly  H.  Cames  (NC),  Deputy  Assistant 

Secretary  for  Technology  Policy, 

Technology  Administration, 


Washington,  DC  20230,  Appointment 
Expires:  12/31/98 

Karl  E.  Bell  (C),  Deputy  Director  of 
Administration,  Office  of  the  Director 
of  Administration,  National  Institute 
of  Standards  and  Technology, 
Gaithersburg,  MD  20899, 
Appointment  Expires:  12/31/99 

B.  Stephen  Carpenter  (C),  Director, 
Office  of  International  &  Academic 
Affairs,  Office  of  International  and 
Academic  Affairs,  National  Institute 
of  Standards  &  Technology, 
Gaithersburg.  MD  20899, 
Appointment  Expires:  12/31/00 

Stephen  W.  Frieman  (C),  Chief, 
Ceramics  Division,  Materials  Science, 
and  Engineering  Laboratory,  National 
Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899, 
Appointment  Expires:  12/31/99 

Kent  Hughes  (C),  Associate  Deputy 
Secretary  of  Commerce,  U.S. 
Department  of  Commerce, 
Washington,  DC  20230,  Appointment 
Expires:  12/31/99 

Frederick  Johnson  (C).  Associate 
Director  of  Computing,  Information 
Technology  Laboratory,  National 
Institute  of  Standards  &  Technology. 
Gaithersburg,  MD  20899, 
Appointment  Expires:  12/31/00 

Richard  F.  Kayser,  (C),  Chief,  Physical 
and  Chemical  Properties  Division, 
Chemical  Science  and  Technology 
Laboratory,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899, 
Appointment  Expires:  12/31/98 

Ronald  E.  Lawson  (C){  Associate 
Director  for  Financial  and 
Administrative  Management.  National 
Technical  Information  Service, 
Springfield,  VA  22161,  Appointment 
Expires:  12/31/99 

Harry  I.  McHenry  (C),  Chief,  Materials 
Reliability  Division,  Materials  Science 
and  Engineering  Laboratory,  National 
Institute  of  Standards  and 
Technology,  Boulder,  CO  80303. 
Appointment  Expires:  12/31/00 

Rosahe  T.  Ruegg  (C),  Director,  Economic 
Assessment  Office,  Advanced 
Technology  Program,  National 
Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899, 
Appointment  Expires:  12/31/99 

Dr.  Barry  N.  Taylor  (C),  Manager, 
Fundamental  Constants  Data  Center. 
Physics  Laboratory  Office,  National 
Institute  of  Standards  &  Technology. 
Gaithersburg,  MD  20899, 
Appointment  Expires:  12/31/00 

Samuel  P.  Williamson  (C),  Deputy 
Director,  Office  of  Systems 
Development,  National  Weather 
Service,  National  Oceanic  and 
Atmospheric  Administration,  Silver 


Spring.  MD  20910.  Appointment 
Expires:  12/31/98 

Dated:  August  24,  1998. 

Gary  Bachula, 

Acting  Under  Secretary  for  Technology. 
Technology  Administration,  Department  of 
Commerce. 

|FR  Doc.  98-23355  Filed  8-28-98:  8:45  am] 

BILUNG  CODE  3S1fr-18-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
September  4,  1998. 

PLACE:  1155  21st  St..  N.W.,  Washington. 
D.C..  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-m8-5100. 

lean  A.  Webb. 

Secretary'  of  the  Commission 

|FR  Doc.  98-23432  Filed  8-27-98;  11  52  ami 

BILUNG  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  11:00  a.m.,  Friday 
September  11,  1998. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 
D.C.,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  202-m8-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  98-23433  Filed  8-27-98;  11:52  am] 

BILLING  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m.,  Monday, 
September  14,  1998. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 
D.C..  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 
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CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  98-23434  Filed  8-27-98;  11:52  am) 

BILUNQ  CODE  S351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  11:00  a.m..  Friday. 
September  18,  1998. 

PUKCE:  1155  21st  St.,  N.W.,  Washington, 
D.C.,  9th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  98-23435  Filed  8-27-98:  11:52  ami 

BILUNG  CODE  OSI-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m.,  Monday. 
September  21,  1998. 

PUKCE:  1155  21st  St.,  N.W.,  Washington, 
D.C.,  9th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  98-23436  Filed  8-27-98;  11:52  am) 

BILUNQ  CODE  «361-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  11:00  a.m.,  Friday. 
September  25. 1998. 
PLACE:  1155  21st  St..  N.W.,  Washington. 
D.C.,  9th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  98-23437  Filed  8-27-98;  11:52  am] 

BILUNQ  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m.,  Monday, 

September  28,  1998. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 

D.C.,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[PR  Doc.  98-23438  Filed  8-27-98:  11:52  am] 

BILUNQ  CODE  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Preparation  of  a  Final  Programmatic 
Environmental  Assessment  for  the  Air 
Drop  Target  System  Program 

agency:  Ballistic  Missile  Defense 

Organization  (BMDO). 

action:  Notice  of  Availability  (NOA). 

summary:  This  notifies  the  public  that 
BMDO  is  issuing  a  Final  Programmatic 
Environmental  Assessment  (PEA)  for 
the  Air  Drop  Target  System  Program. 
The  PEA  assesses  the  potential  impacts 
associated  with  technology  and 
deployment  activities  of  the  program. 
The  proposed  action  is  to  provide  the 
capability  to  produce,  deploy,  and 
maintain  the  Air  Drop  Target  System. 
The  Air  Drop  Target  System  program 
would  provide  a  realistic  target  for 
current  and  evolving  interceptor 
programs.  The  Air  Drop  Target  System 
program  would  provide  a  highly 
flexible,  short-range  target  system 
allowing  multi-shot  engagements  with 
high  azimuth  variability.  The  Air  Drop 
Target  System  would  provide  an  air 
launch  target  delivery  system  using 
standard  C-130  cargo  aircraft,  rather  a 
fixed  land-based  site. 

Lead  Agency:  Ballistic  Missile 
Defense  Organization. 

Proposed  Action:  The  BMDO 
proposes  to  provide  the  capability  to 
produce,  deploy,  and  maintain  the  Air 
Drop  Target  System.  The  Air  Drop 
Target  System  program  would  provide  a 
realistic  target  for  current  and  evolving 
interceptor  programs. 

Findings:  It  has  been  determined,  after 
consideration  of  all  factors  presented  in 
the  PEA  and  pertinent  envirormiental 
legislation,  that,  provided  the  mitigation 
measures  discussed  in  the  PEA  are 
implemented  and  future  site-specific 


analysis  be  performed,  the  action  would 
not  be  anticipated  to  significantly  affect 
the  quality  of  the  human  environment, 
and  there  would  be  no  significant 
environmental  effects  associated  with 
this  action.  For  the  foregoing  reasons,  a 
Finding  of  No  Significant  Impact  (FNSI) 
is  appropriate,  and  an  environmental 
impact  statement  will  not  be  prepared. 

ADDRESSES:  Forward  comments  and 
recommendations  on  the  FNSI  and  PEA 
to  Mr.  Crate  J.  Spears,  Room  1E1081, 
Ballistic  Missile  Defense  Organization, 
7100  Defense  Pentagon,  Washington,  DC 
20301-7100. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the  FNSI 
and  PEA  or  to  obtain  a  copy  of  the  FNSI 
or  PEA,  please  write  to  the  above 
address,  or  call  Mr.  Crate  J.  Spears  at 
703-604-3893. 

Dated:  August  24.  1998. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  98-23267  Filed  8-28-98;  8:45  am] 

BILUNG  CODE  SOMMM-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Fail  1998  Conference  Meeting  of  the 
Defense  Advisory  Committee  on 
Women  in  the  Services  (DACOWITS) 

AGENCY:  Department  of  Defense, 
Advisory  Committee  on  Women  in  the 
Services. 

action:  Notice. 

SUMMARY:  Pursuant  to  Section  10(a), 
Public  Law  92-463,  as  amended,  notice 
is  hereby  given  of  a  forthcoming 
semiannual  conference  of  the  Defense 
Advisory  Committee  on  Women  in  the 
Services  (DACOWITS).  The  purpose  of 
the  Fall  1998  DACOWITS  Conference  is 
to  assist  the  Secretary  of  Defense  on 
matters  relating  to  women  in  the 
Services.  Conference  sessions  will  be 
held  daily  and  will  be  open  to  the 
public,  unless  otherwise  noted  below. 
DATES:  October  21-25,  1998. 
ADDRESSES:  Double  Tree  Hotel,  Austin 
Airport,  6505  North  IH-35  Austin, 
78752;  telephone:  (512)  454-3737  or  1- 
800-222-TREE. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTC  Sandy  Lewis,  ARNGUS  or  GySgt 
Brenda  L.  Warren.  USMC.  DACOWITS 
and  Military  Women  Matters.  OASD 
(Force  Management  Policy).  4000 
Defense  Pentagon,  Room  3D769, 
Washington,  DC  20301-4000;  telephone 
(703) 697-2122. 
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SUPPLEMEF4TARY  INFORMATION:  The 
following  rules  will  govern  the 
participation  by  members  of  the  public 
at  the  conference: 

(1)  Members  of  the  public  will  not  be 
permitted  to  attend  the  OSD  Reception 
and  Dinner  and  Conference  Field  Trip. 

(2)  The  Opening  Session,  General 
Session,  all  subcommittee  sessions  and 
the  Voting  Session  will  be  open  to  the 
public. 

(3)  Interested  persons  may  submit  a 
written  statement  for  consideration  by 
the  Committee  and/or  make  an  oral 
presentation  of  such  during  the 
conference. 

(4)  Persons  desiring  to  make  an  oral 
presentation  or  submit  a  written 
statement  to  the  Committee  must  notify 
the  point  of  contact  listed  above  no  later 
than  October  7.  1998. 

(5)  Length  and  number  of  oral 
presentations  to  be  made  wall  depend 
on  the  number  of  requests  received  from 
members  of  the  public. 

(6)  Oral  presentations  by  members  of 
the  public  will  be  permitted  only  on 
Sunday,  October  25,  1998,  before  the 
full  Committee. 

(7)  Each  person  desiring  to  make  an 
oral  presentation  must  provide  the 
DACOWITS  office  with  one  (1)  copy  of 
the  presentation  by  October  7,  1998  and 
bring  175  copies  of  any  material  that  is 
intended  for  distribution  at  the 
conference. 

(8)  Persons  submitting  a  wrritten 
statement  for  inclusion  in  the  minutes 
of  the  conference  must  submit  to  the 
DACOWITS  staff  one  (1)  copy  of  the 
statement  by  the  close  of  the  conference 
on  Sunday,  October  25. 1998. 

(9)  Other  new  items  from  members  of 
the  public  may  be  presented  in  writing 
to  any  DACOWITS  member  for 
transmittal  to  the  DACOWITS  Chair  or 
Military  Director,  DACOWITS  and 
Military  Women  Matters,  for 
consideration. 

(10)  Members  of  the  public  will  not  be 
permitted  to  enter  oral  discussions 
conducted  by  the  Committee  members 
at  any  of  the  sessions;  however,  they 
will  be  permitted  to  reply  to  question 
directed  to  them  by  the  members  of  the 
Committee.  After  the  official 
participants  have  asked  questions  and/ 
or  made  comments  to  the  scheduled 
speakers,  members  of  the  public  will  be 
permitted  to  ask  questions  if  recognized 
by  the  Chair  and  if  time  allows. 

(12)  Non-social  agenda  events  that  are 
not  open  to  the  public  are  for 
administrative  matters  unrelated  to 
substantive  advice  provided  to  the 
Department  of  Defense  and  do  not 
involve  DACOWITS  deliberations  or 
decision-making  issues  before  the 
Committee.  Conference  sessions  will  be 


conducted  according  to  the  following 
agenda: 

Wednesday.  October  21,  1998 

Conference  Registration 

Field  Trip  (DACOWITS  Members  and 

Senior  Military  Representatives  Only) 
Subcommittee  Rules  and  Procedures 

Meeting  (DACOWITS  Members  Only) 
Military  Representatives  Meeting 

(Senior  Military  Representatives 

Only) 
OSD  Social  (Invited  Guests  Only) 

Thursday.  October  22,  1998 

Opening  Session  and  General  Session 

(Open  to  Public) 
Luncheon  (Paid  Registered  Conference 

Participants  Only) 
Subcommittee  Session  (Open  to  Public) 

Friday.  October  23,  1998 

Subcommittee  Session  (Open  to  Public) 
Luncheon  (Paid  Registered  Conference 

Participants  Only) 
Executive  Committee  Rules  and 

Procedures  Meeting  (DACOWITS 

Members  Only) 
OSD  Reception  and  Dinner  (Invited 

Guests  Only) 

Saturday.  October  24.  1998 

Subcommittee  Sessions  (Open  to  Public) 
Tri-committee  Review  (Open  to  Public) 
Executive  Committee  Rules  and 

Procedures  Meeting  (DACOWITS 

Members  Only) 
Strategic  Planning  Meeting  (DACOWITS 

Members  Only) 

Sunday.  October  25,  1 998 

Final  Review  (Open  to  Public) 
Voting  Session  (Open  to  Public) 

Dated:  August  25,  1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  9&-23268  Filed  8-28-98;  8:45  am) 
BILUNG  CODE  SO0O-O4-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Community  Redevelopment  Authority 
and  Available  Surplus  Buildings  and 
Land  at  Military  Installations 
Designated  for  Closure:  U.S.  Marine 
Corps  Air  Station  El  Toro,  California 

agency:  Department  of  the  Navy,  DOD. 
action:  Notice. 

SUMMARY:  This  notice  provides 
information  regarding  the  local 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  U.S. 
Marine  Corps  Air  Station  El  Toro, 
California,  and  the  surplus  property  that 
is  located  at  that  base  closure  site. 


FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Anderson.  Real  Estate  and  Base 
Closure  Section  Head.  Commandant  of 
the  Marine  Corps  (Code  LFL3). 
Headquarters  U.S.  Marine  Corps.  2  Navy 
Annex,  Washington.  DC  20380-1775. 
Telephone  (703)  6958240.  For  more 
detailed  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e..  acreage,  floor  plans, 
condition,  exact  street  address,  etc.). 
contact  Pete  Ciesla,  Base  Realignment 
and  Closure  Office,  COMCABWEST, 
Code  lAS,  Headquarters  U.S.  Marine 
Corps  Air  Station  El  Toro,  PO  BOX 
95001,  Santa  Ana,  California  92709- 
5001,  Telephone  (714)  726-2679. 
SUPPLEMEhfTARY  INFORMATION:  In  1993. 
U.S.  Marine  Corps  Air  Station  El  Toro 
was  designated  for  closure  under  the 
authority  of  the  Defense  Base  Closure 
and  Realignment  Act  of  1990,  Public 
Law  101-510,  as  amended  (the  Act). 
Pursuant  to  this  designation,  on  October 
1.  1993,  land  and  facilities  at  this 
installation  were  declared  excess  to  the 
Department  of  Navy  and  available  to 
other  Department  of  Defense 
components  and  other  federal  agencies. 
With  the  exception  of  the  land  and 
facilities  excluded  from  this  Notice,  we 
have  evaluated  all  timely  Federal 
requests  and  have  made  our  decisions 
on  property  required  by  the  Federal 
Government. 

Notice  of  Surplus  Property 

Pursuant  to  paragraph  (7)(B)  of 
Section  2905  (b)  of  the  Act,  the 
following  information  regarding  the 
redevelopment  authority  for  and  surplus 
property  at  U.S.  Marine  Corps  Air 
Station  El  Toro,  CA,  is  published  in  the 
Federal  Register. 

Redevelopment  Authority 

The  local  redevelopment  authority  for 
U.S.  Marine  Corps  Air  Station  El  Toro 
for  purposes  of  implementing  the 
provisions  of  the  Act,  is  the  Orange 
County  Board  of  Supervisors.  The  Board 
of  Supervisors  has  an  advisory 
commission  which  provides 
recommendations  to  the  Board 
concerning  the  redevelopment  plan  for 
the  Air  Station.  This  commission  is 
known  as  the  "El  Toro  Airport  Citizens 
Advisory  Commission".  A  cross  section 
of  community  interests  is  represented 
on  the  committee.  Daily  operations  of 
the  local  redevelopment  authority  are 
managed  by  Courtney  Wiercioch, 
Program  Manager  of  the  MCAS  El  Toro 
Master  Development  Program  Office,  10 
Civic  Center  Plaza,  Suite  720,  Santa 
Ana,  Cahfomia  92703,  Telephone  (714) 
834—5111,  and  Gary  Simon,  Real  Estate/ 
Operations  Manager,  Telephone  (714) 
834-2095. 
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Surplus  Property  Descriptions 

The  following  is  a  list  of  the  land  and 
facilities  at  U.S.  Marine  Corps  Air 
Station  El  Toro  that  are  surplus  to  the 
needs  of  the  Federal  Government. 

Land 

U.S.  Marine  Corps  Air  Station  El  Toro 
consists  of  approximately  4,738  acres  of 
improved  and  unimproved  fee  simple 
land  located  within  the  County  of 
Orange  and  the  City  of  Irvine.  In 
general,  all  areas  will  be  available  when 
the  installation  closes  in  July  1999.  Of 
this  total  acreage,  approximately  3067 
acres  is  undeveloped  land  of  which 
approximately  837  acres  are  currently 
being  utilized  for  agricultural  activities. 

Excluded  from  this  determination  of 
surplus  are  two  parcels  of  property.  The 
first  parcel  is  approximately  975  acres 
includes  an  ammunition  storage  area 
and  a  pistol  range.  This  area  will  be 
transferred  to  the  Fish  and  Wildlife 
Service,  Department  of  Interior  on  or 
before  operational  closure.  The  second 
parcel  consisting  of  approximately  21.5 
acres  includes  storehouses, 
administrative  facilities,  and 
communications  equipment 
maintenance  shops.  Upon  operational 
closure  of  the  U.S.  Marine  Corps  Air 
Station,  this  parcel  will  be  conveyed  to 
the  Local  Redevelopment  Authority 
with  a  lease  back  to  the  Department  of 
the  Air  Force  Readiness  Command. 

Buildings 

The  following  is  a  summary  of  the 
buildings  and  other  improvements 
located  on  the  above-described  land  that 
will  also  be  available  when  the 
installation  closes.  Property  numbers 
are  available  on  request.  Excluded  from 
this  determination  are  six  facilities  at 
various  locations  consisting  of 
transmitter,  receiver,  radar,  VORTAC, 
tower  sites  and  equipment  and 
maintenance  spaces,  and  the  perpetual 
easements  for  the  sites  and  utility  and 
roadway  easements  required  for  the 
Federal  Aviation  Administration  to 
operate  and  maintain  a  critical  portion 
of  the  National  Air  Space  System.  The 
above  sites  will  be  conveyed  to  the 
Local  Redevelopment  Authority  with  a 
lease  back  to  the  FAA  upon  operational 
closure  of  the  U.S.  Marine  Corps  Air 
Station. 

— Administrative/office  facilities  (64 
structures)  Comments:  Approx. 
629,871  square  feet. 

— Airfield  operations  facilities  and 
lighting  (33  structures)  Comments: 
Approx.  44,510  square  feet.  Includes 
airfield  obstruction  lights,  control 
tower,  airfield  terminal,  line 


maintenance  shelters,  arresting  gear, 
etc. 
— Auditorium  (1  structure)  Comments: 

Approx.  26,733  square  feet. 
— Aviation  maintenance  facilities  (44 
structures)  Comments:  Approx. 
894,519  square  feet.  Includes  aircraft 
maintenance  hangars,  aviation  paint 
areas,  engine  test  cells,  aircraft  wash 
racks,  etc. 
— Bachelor  quarters  housing  (29 
structures)  Comments:  Approx. 
1,768,437  square  feet. 
— Bowling  Alley  (1  structure) 
Comments:  Approx.  14,664  square 
feet. 
— Chapel/Religious  Ministries  (2 
structures)  Comments:  Approx. 
19,408  square  feet. 
— Child  care  facilities  (2  structures) 
Comments:  Approx.  36,108  square 
feet. 
— Community  support  facihties  (2 
structures)  Comments:  Approx. 
28.800  square  feet 
— Fire  protection  (10  structures) 
Comments:  Approx.  31,086  square 
feet. 
— Gymnasium  (1  structure)  Comments: 

Approx.  23,123  square  feet. 
— Hazardous  materials  storage  facilities 
(28  structures)  Comments:  Approx. 
59,853  square  feet. 
—Hazardous  waste  storage  facilities  (7 
structures)  Comments:  Approx.  1,963 
square  feet. 
— Housing  units  (1,188  units) 
Comments:  2,  3,  4  bedroom 
towTihouse,  duplexes,  and 
apartments. 
— Instructional  facilities  (34  structures) 
Comments:  Approx.  233.615  square 
feet.  Classroom  and  general  training- 
type  facilities  and  approx.  six  training 
and  wading  pools. 
— Library  (1  structure)  Comments: 

Approx.  6,480  square  feet. 
— Maintenance  production  facihties  (51 
structures)  Comments:  Approx. 
305,327  square  feet.  Includes  ground 
support  equipment  shops,  auto/truck 
repair  shops,  paint  booths,  wash  and 
grease  racks,  public  works  shops, 
electronic  maintenance  shops,  etc. 
—Medical/dental  facility  (2  structures) 
Comments:  Approx.  83,223  square 
feet. 
—Mess  and  dining  facilities  (8 
structures)  Comments:  Approx. 
135,064  square  feet.  Includes  club 
facilities,  enlisted  mess  hall,  cafeteria, 
restaurant. 
— Miscellaneous  facilities  (48 
structures)  Comments:  Approx: 
57,479  square  feet.  Includes  post 
office,  museum,  credit  unions, 
security  gate  houses  and  guard 
towers,  veterinarian  facility,  liquid 
oxygen/liquid  nitrogen  storage,  etc. 


— Paved  areas  (airfield)  Comments: 
Approx.  2.739.761  square  yards. 
Includes  runways,  taxi  ways,  aprons, 
van  pads,  wash  racks,  and  other 
associated  airfield  pavements. 

— Paved  areas  (roads  and  other  surface 
areas)  Comments:  Approx.  1.286,443 
square  yards  consisting  of  roads  and 
other  similar  pavements.  Approx. 
1,343,068  square  yards  consisting  of 
other  surface  areas,  i.e.,  sidewalks, 
parking  lots,  etc. 

— Recreational  facilities  (44  structures) 
Comments:  Measuring  systems  vary; 
Tennis,  basketball,  volleyball,  and 
racquetball  courts.  Football,  baseball, 
and  Softball  fields.  Picnic  and  play 
grounds  with  ancillary  facilities. 
Hobby  shops,  golf  course  with 
clubhouse  and  support  facihties, 
horse  stables  with  bam,  bunkhouse. 
and  other  support  facihties,  kennel, 
etc. 

— Retail  facilities  (10  structure) 
Comments:  Approx.  159.439  square 
feet.  Includes  supermarket,  retail  gas 
stations,  snack  bars,  and  retail  stores. 

— Utility  facilities  (approx.  57 
structures)  Comments:  Measuring 
systems  vary;  Gas.  telephone,  electric, 
storm  drainage,  potable  and  non- 
potable  water,  sewer,  oil-water 
separators,  fire  alarm  system,  fire 
protection  systems,  aviation  fuel 
pipeline,  etc. 

— Warehouse/storage  facilities  (72 
structures)  Comments:  Approx. 
963,277  square  feet.  Includes  high-bay 
storage,  general  warehousing,  retail 
storage,  ammunition  magazines,  etc. 

Redevelopment  Planning 

Pursuant  to  Section  2905(b)(7)(F)  of 
the  Act,  the  local  redevelopment 
authority  has  prepared  a  redevelopment 
plan  that  considered  the  interests  of 
state  and  local  governments, 
representatives  of  the  homeless,  and 
other  interested  parties  located  in  the 
vicinity  of  U.S.  Marine  Corps  Air 
Station  El  Toro.  California,  and  has 
submitted  that  plan  to  the  Secretary  of 
Housing  and  Urban  Development 
pursuant  to  Section  2905(b)(7)(G). 

Dated:  August  26, 1998. 
Ralph  W.  Corey. 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps.  U.S.  Navy.  Federal  Register 
Liaison  Officer. 

[FR  Doc.  98-23333  Filed  8-28-98;  8:45  am] 

BILUNG  CODE  3810-FF-P 


Federal  Register /Vol.  63,  No.  168/Monday,  August  31,  1998 /Notices 


46223 


DEPARTMENT  OF  EDUCATION 

President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans;  Meeting 

agency:  President's  Advisory 
Commission  on  Educational  Excellence 
for  Hispanic  Americans;  ED. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  President's 
Advisory  Commission  on  Educational 
Excellence  for  Hispanic  Americans 
(Commission).  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  in 
order  to  notify  the  public  of  their 
opportunity  to  attend. 

DATES  AND  TIMES:  Tuesday.  September 
22.  1998.  2:00  p.m.-5:00  p.m.  (est)  and 
Wednesday.  September  23,  1998.  9:00 
a.m.-3:30  p.m.  (est). 
ADDRESSES:  On  Tuesday,  September  22. 
the  meeting  will  be  held  at  the  White 
House  Conference  Center  in  the  Truman 
room,  726  Jackson  Place,  N.W., 
Washington.  D.C.  On  Wednesday, 
September  23,  the  meeting  will  be  held 
at  the  White  House  Old  Executive  Office 
Building  in  the  Indian  Treaty  room, 
17th  and  Pennsylvania  Ave.,  N.W., 
Washington,  D.C.  To  gain  access  into 
the  Indian  Treaty  room,  clearance  must 
be  approved  by  the  White  House 
security  personnel.  As  a  result, 
attendees  need  to  begin  clearance 
procedures  no  later  than  September 
17th  by  calling  Richard  Toscano  of  the 
White  House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans 
(WHI)  at  202-401-2147  and  providing 
the  following  information  for  each 
attendee:  full  name  (as  it  appears  on  a 
driver  license  or  building  pass),  social 
security  number  and  date  of  birth. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edmundo  DeLeon,  WHI  Hispanic 
Serving  Institutions  Program  Manager, 
at  202-401-1411  (telephone),  202-401- 
8377  (FAX),  ed_deleon@ed.gov  (e-mail) 
or  mail:  U.S.  Department  of  Education, 
600  Independence  Ave.,  S.W.,  room 
2115;  Washington,  D.C.  20202-3601. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  was  established  under 
Executive  Order  12900  (February  22, 
1994)  to  provide  the  President  and  the 
Secretary  of  Education  with  advice  on 
(1)  the  progress  of  Hispanic  Americans 
toward  achievement  of  the  National 
Goals  and  other  standards  of 
educational  accomplishment;  (2)  the 
development,  monitoring,  and 
education  for  Hispanic  Americans;  (3) 
ways  to  increase.  State,  county,  private 


sector  and  community  involvement  in 
improving  education;  and  (4)  ways  to 
expand  and  complement  Federal 
education  initiatives. 

At  the  meeting,  the  Commission  will 
announce  the  appointment  of  Guillermo 
Linares  as  the  Vice  Chair  of  the 
Commission  and  discuss  the  following 
educational  issues:  the  role  of 
community  colleges,  outcomes  of 
Commission  committees  (Children, 
Families,  and  Communities,  Public 
Policy,  K-12;  Higher  Education;  and 
Assessment),  capacity  building  of 
Hispanic  Serving  Institutions,  the  White 
House's  response  to  the  Commission 
report  on  the  condition  of  Hispanic 
Education,  the  work  plan  of  the  WHI, 
role  of  the  federal  Inter-Department 
Council  for  Hispanic  Educational 
Improvement  and  inventory  update, 
reports  by  agencies  (Department  of 
Defense,  Department  of  Energy, 
Department  of  Health  and  Human 
Services,  and  the  Smithsonian),  and 
dates  for  1999  Executive  Board  and 
Commission  meetings  (especially  the 
October  conference:  Excelencia  en 
Educacion].  The  meeting  will  end  with 
briefings  on  the  role  of  the  White  House 
by  Marie  Echaveste,  White  House 
Deputy  Chief  of  Staff,  and  Mickey 
Ibarra,  White  House  Assistant  to  the 
President  for  Intergovernmental  Affairs. 

Records  of  all  Commission 
proceedings  are  available  for  public 
inspection  at  the  WHI,  U.S.  Department 
of  Education,  600  Independence  Ave., 
S.W.,  Room  2145,  Washington,  D.C. 
from  9:00  a.m.  to  5:00  p.m.  (est). 

Dated:  August  25,  1998. 
G.  Mario  Moreno, 

Assistant  Secretary. 

[FR  Doc.  98-23287  Filed  8-28-98;  8:45  am) 

BILUNG  CODE  4000-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6154-2] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology; 
Environmental  Capital  Markets 
Committee;  Public  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92463,  EPA 
gives  notice  of  a  meeting  of  the 
Environmental  Capital  Markets 
Committee  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT),  which  provides 
advice  and  recommendations  to  the 


Administrator  of  EPA  on  a  broad  range 
of  environmental  policy  issues. 

The  Environmental  Capital  Markets 
Committee  has  been  evaluating  practical 
ways  for  the  financial  ser\'ices  industry 
to  include  the  environmental 
performance  of  its  clients  as  an  integral 
part  of  its  core  credit,  investment,  and 
underwriting  processes.  Some  of  the 
major  issues  the  Committee  has  been 
addressing  are: 

•  The  extent  to  which — and  whv — the 
financial  services  industr\'  currently 
takes  environmental  factors  into  account 
in  its  credit,  investment,  and 
underwriting  processes. 

•  The  characteristics  of  current  (and 
projected)  environmental  management 
systems  (EMS)  and  practices  that  could 
help  correlate  environmental 
performance  and  financial  performance. 

•  How  information  flowing  from 
these  EMSs/practices  might  be 
quantified  in  a  manner  that  could  be 
integrated  into  the  financial  service 
industry's  credit,  investment,  and 
underwriting  processes. 

The  ultimate  goal  of  the  Committee  is 
to  identif\-  concrete  actions  that  EPA.  on 
its  own  or  in  cooperation  with  other 
Federal  or  state  agencies,  could  take  to 
help  the  financial  ser\'ices  industry' 
incorporate  this  environmental 
information  into  its  core  decision- 
making processes. 
DATES:  The  Environmental  Capital 
Markets  Committee  will  hold  a  one  dav 
public  meeting  at  the  Crystal  Citv 
Marriott  Courtyard,  2899  Jefferson  Davis 
Highway,  Arlington,  Virginia  on  Friday. 
September  25,  1998  from  9  a.m.  to  6 
p.m. 

ADDRESSES:  Materials  or  written 
comments  may  be  transmitted  to  the 
Committee  through  Mark  Jovce. 
Designated  Federal  Officer,  U.S.  EPA,  _ 
Office  of  Cooperative  Environmental 
Management  (1601F),  401  M  Street  SW, 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Joyce,  Designated  Federal  Officer. 
Environmental  Capital  Markets 
Committee,  at  202-260-6889. 

Dated:  August  20.  1998. 
Mark  Joyce. 

Designated  Federal  Officer. 
[FR  Doc.  98-23331  Filed  8-28-98:  8:45  am) 

BILLING  CODE  IS«>-60-l> 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Affordable  Housing  Advisory  Board 
Meeting 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
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ACTION:  Notice  of  final  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.,  established  by  the 
Resolution  Trust  Corporation 
Completion  Act,  Pub.  L.  No.  103-204, 
§  14(b),  107  Stat.  2369.  2393-2395 
(1993),  announcement  is  hereby 
published  of  the  final  meeting  of  the 
Affordable  Housing  Advisory  Board 
(AHAB).  The  meeting  is  open  to  the 
public. 

DATES:  The  Federal  Deposit  Insurance 
Corporation,  Affordable  Housing 
Advisory  Board  will  hold  its  final 
meeting  on  Wednesday,  September  16, 
1998  in  Washington,  D.C.,  from  2:00  pm 
to  4:00  pm. 

ADDRESSES:  The  meeting  will  be  held  at 
the  following  location:  Federal  Deposit 
Insurance  Corporation,  Board  Room 
6010,  550  17th  Street,  Northwest. 
Washington,  D.C.  20429. 
FOR  FURTHER  INFORMATION  CONTACT: 
Danita  M.C.  Walker,  Committee 
Management  Officer,  Federal  Deposit 
Insurance  Corporation,  1776  F  Street, 
NW.  Room  3064,  Washington,  D.C. 
20429,  (202)  898-6711. 
SUPPLEMENTARY  INFORMATION:  The  Board 
consists  of  the  Secretary  of  Housing  and 
Urban  Development  (HUD)  or  delegate; 
the  Chairperson  of  the  Board  of 
Directors  of  the  FDIC,  or  delegate;  the 
Chairperson  of  the  Thrift  Depositor 
Protection  Oversight  Board,  or  delegate; 
four  persons  appointed  by  the  General 
Deputy  Assistant  Secretary  of  HUD  who 
represent  the  interests  of  individuals 
and  organizations  involved  in  using  the 
affordable  housing  programs,  and  two 
former  members  of  the  Resolution  Trust 
Corporations  Regional  Advisory  Boards. 
The  AHAB's  original  charter  was  issued 
March  9.  1994  and  re-chartered  on 
February  26,  1996,  and  January  15. 
1998.  The  affordable  Housing  Advisory 
Board  will  terminate  by  operation  of  law 
on  September  30,  1998. 

Agendas:  An  agenda  will  be  available 
at  the  meeting.  At  this  session,  the 
Board  will  (1)  Discuss  that  status  of  the 
transition  of  the  Affordable  Housing 
Program  to  the  FDIC  Dallas  office  and. 
(2)  Report  on  the  status  of  the  FDIC 
Affordable  Housing  Program  Sales  and 
Monitoring  and  Compliance.  The  AHAB 
will  develop  its  final  recommendations 
at  the  conclusion  of  the  Board  meeting. 
The  AHAB's  chairperson  or  its 
Delegated  Federal  Officer  may  authorize 
a  member  or  members  of  the  public  to 
address  the  AHAB  during  the  public 
forum  portion  of  the  session. 

Statements:  Interested  persons  may 
submit,  in  writing,  data,  information  or 
views  or  the  issues  pending  before  the 


Affordable  Housing  Advisory  Board 
prior  to  or  at  the  meeting.  Seating  for  the 
public  is  available  on  a  first-come  first- 
served  basis. 

Dated:  August  26,  1998. 
Danita  M.C.  Walker, 

Committee  Management  Officer,  Federal 

Deposit  Insurance  Corporation. 

[PR  Doc.  98-23378  Filed  8-28-98;  8:45  ami 

BILUNG  CODE  S714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:35  a.m.  on  Tuesday,  August  25, 
1998.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Joseph  H.  Neely 
(Appointive),  concurred  in  by  Ms. 
Leann  Britton,  acting  in  the  place  and 
stead  of  Director  Julie  Williams  (Acting 
Comptroller  of  the  Currency),  Director 
Ellen  S.  Seidman  (Director,  Office  of 
Thrift  Supervision),  and  Chairman 
Donna  Tanoue,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(8),  (c)(9)(A)(i). 
(c)(9)(A)(ii),  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  (c)(8),  (c)(9)(A)(i), 
(c)(9)(A)(ii).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  N.W.,  Washington, 
D.C. 

Dated:  August  26.  1998. 
Federal  Deposit  Insurance  Corporation. 
James  D.  LaPierre, 
Deputy  Executive  Secretary. 
(FR  Doc.  98-23422  Filed  8-27-98:  11:01  am] 

BILUNG  CODE  6714-01-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 


agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  232-011562-001. 

Title:  The  KL/YM  TransAtlantic 
Vessel  Sharing  Agreement. 

Parties:  Yangming  Transportation 
Corporation  ("YM"),  Kawasaki  Kisen 
Kaisha.  Ltd.  ("KL"). 

Synopsis:  The  proposed  amendment 
would  increase  the  number  of  vessels 
the  parties  may  operate  under  the 
Agreement  to  a  total  of  six  and  would 
increase  the  maximum  vessel  capacity 
to  2,800  TEUs. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  August  25,  1998. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  98-23272  Filed  8-28-98:  8:45  am] 

BILUNG  CODE  S730-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
N.W.,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal* Register. 

Agreement  No.:  224-201045-001. 

Title:  NYSA-ILA  Master  Contract 
Agreement. 

Parties: 

The  International  Longshoremen's 
Association 

New  York  Shipping  Association,  Inc. 

Synopsis:  The  proposed  amendment 
sets  the  assessment  of  container 
royalties  paid  to  the  Carrier-ILA 
Container  Freight  Station  Trust  Fund. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  August  25,  1998. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  98-23340  Filed  8-28-98;  8:45  ara| 

BILLING  CODE  S73O-01-M 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
E)C  ofHces  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  224-201008-001. 

Tide:  South  Carolina-P&O  Nedlloyd 
Service  Agreement. 

Parties: 

South  Carolina  State  Ports  Authority 

P&O  Nedlloyd  Limited 

Synopsis:  The  proposed  amendment 
reflects  a  name  change  of  one  of  the 
parties,  provides  for  a  changed  vessel 
unit  fee  and  makes  arrangements  for  a 
preferential  berth.  The  amendment  also 
extends  the  terms  of  the  agreement 
through  May  12,  1999. 

Dated:  August  26,  1998. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  98-23353  Filed  8-28-98;  8:45  am) 

BILUNG  CODE  STSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-133] 

Availability  of  the  Interagency 
Workgroup  Document,  A  Draft  Report 
on  Multiple  Chemical  Sensitivity  (MCS) 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 

availability  of  the  draft  document,  A 

Report  on  Multiple  Chemical  Sensitivity 

(MCS),  by  the  Interagency  Workgroup 

on  Multiple  Chemical  Sensitivity.  The 

public  is  invited  to  comment  on  this 

draft  report. 

DATES:  Comments  must  be  received  by 

October  30,  1998. 

ADDRESSES:  The  report  is  available  by 

contacting  ATSDR's  Information  Center, 


1600  Clifton  Road,  Mail  Stop  E57, 
Atlanta,  GA  30333,  1-800-447-1544, 
attention  Alice  Knox. 

Please  submit  written  conunents 
relating  to  the  report  to  the  same 
location.  Because  these  comments  may 
be  made  available  upon  public  request, 
please  do  not  send  any  personal, 
medical,  or  other  information  that  you 
do  not  wish  to  make  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
ATSDR's  Information  Center  at  the 
above  address. 

SUPPLBMENTARY  INFORMATION:  Multiple 
chemical  sensitivity  (MCS)  is  the  term 
most  commonly  applied  to  a  health 
condition  of  interest  to  patients,  health 
care  providers,  and  health  and 
environmental  agencies  alike. 
Symptoms  range  from  minor  discomfort 
to  extreme  disability  and  isolation. 

Because  of  the  concern  for  the  health 
and  well-being  of  persons  with 
symptoms  of  MCS,  several  federal 
agencies  formed  a  workgroup  in  1995  to 
review  scientific  literature  pertinent  to 
MCS,  consider  recommendations  from 
various  expert  panels  on  MCS,  and 
develop  technical  and  policy 
recommendations  for  the  agencies  to 
consider.  The  departments  and  agencies 
represented  on  the  Interagency 
Workgroup  on  Multiple  Chemical 
Sensitivity  are:  Department  of  Defense, 
Department  of  Energy,  Department  of 
Health  and  Human  Services  (Agency  for 
Toxic  Substances  and  Disease  Registry, 
Centers  for  Disease  Control  (CDC), 
National  Center  for  Environmental 
Health,  CDC,  National  Institute  for 
Occupational  Safety  and  Health, 
National  Institute  of  Environmental 
Health  Sciences),  Department  of 
Veterans  Affairs,  and  the  U.S. 
Environmental  Protection  Agency. 

The  Department  of  Health  and  Human 
Services'  Environmental  Health  Policy 
Committee  (EHPC),  chaired  by  the 
Assistant  Secretary  for  Health,  has 
monitored  the  preparation  of  the 
interagency  report.  The  EHPC  is  the 
senior  level  policy  committee  for 
environmental  health  issues  in  the 
Department.  The  committee  has  liaison 
members  from  other  federal 
departments  that  have  environmental 
and  public  health  responsibilities. 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  is  providing 
administrative  support  for  the 
Interagency  Workgroup's  report. 
Comments  on  the  report  will  be 
provided  by  ATSDR  to  the  Interagency 
Workgroup  for  consideration. 

The  workgroup  has  developed  a  draft 
document  entitled,  A  Report  on 
Multiple  Chemical  Sensitivity. 
Summary  findings,  research 


reconunendations  and  policy 
recommendations  are  provided  in  this 
report. 

This  document.  A  Report  on  Multiple 
Chemical  Sensitivity  (MCS),  and  its 
availability  for  public  comment  is  being 
announced  through  this  Federal 
Register  notice. 

Dated:  August  25.  1998. 
Georgi  Jones, 

Director,  Office  of  Policy  and  External  Affairs, 
Agency  for  Toxic  Substances  and  Disease 
BegistJry. 

(FR  Doc.  98-23290  Filed  8-28-98;  8  45  am) 

BILLMG  CODE  4163-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Tide:  Information  Collection  from 
applicants  who  will  respond  to  Request 
for  Applications  for  funding  of  6  OCS 
competitive  grants 

OMB  No.  0970-0062 

Description:  The  Office  of  Community 
Services  is  requesting  approval  to 
continue  the  use  of  its  program 
announcements  to  collect  information 
which  will  enable  the  agency  to 
determine  which  projects  to  fund  and 
the  amount  of  the  grant  awards.  The 
programs  covered  include:  Community 
Food  and  Nutrition;  Discretionary 
Grants  Program;  Low  Income  Home 
Energy  Assistance  Program;  Job 
Opportunities  for  Low-Income 
Individuals;  Training  and  Technical 
Assistance  and  Capacity  Building;  and 
Family  Violence  Prevention  and 
Services  Program.  Information  collected 
from  the  requirements  contained  in 
these  6  program  announcements  will  be 
the  sole  source  of  information  available 
to  OCS  in  reviewing  applications 
leading  to  awards  of  discretionary  grants 
to  eligible  applicants. 

The  application  forms  that  will  be 
used  contain  information  for 
competitive  review  in  accordance  with 
the  program  announcements' 
guidelines.  The  data  provided  is 
necessary  to  compute  the  amount  of  the 
grant  in  relation  to  proposed  project 
activities  by  the  ACF  Grant  Officers. 

OMB  recommended  that  ACF  submit 
one  information  collection  package 
covering  all  OCS  program 
announcements,  since  the  same 
application  form  is  used  in  each 
annoimcement.  This  information 
collection  was  last  approved  in  1995 
and  is  due  to  expire  September  30, 
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1998.  Since  the  last  approval,  the 
Demonstration  Partnership  Program  no 
longer  exists.  Therefore,  this  request 


covers  6  programs,  rather  than  the  7 
programs  previously  covered. 


Respondents:  Not-for-profit 
institutions. 


Instrument 


CFN  Announcement  

LIHEAP  Announcement 

Community  Economic  Dev.  Announcement 

JOLI  Announcement  

CSBG  T&TA  Announcement 

Family  Violence  Annoncement 


Estimated 

number  of 

respondents 


250 
10 

200 

150 
25 

100 


Number  of 
responses 

per  re- 
spondent 


Average 

burden 

hours  per 

respondent 


10 
24 
35 
40 
24 
40 


Total  bur- 
den hours 


2500 
240 

7000 

6000 
600 

4000 


Estimated  Total  Annual  Burden: 
20,340. 

Additional  Information: 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  The 
Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  S.W.. 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street, 
N.W.,  Washington.  D.C.  20503;  Attn: 
Ms.  Wendy  Taylor. 

Dated:  August  25.  1998. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 
[FR  Doc.  98-23298  Filed  8-28-98;  8:45  am] 

BILUNG  COO€  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Notice  of  Office  of  Management  and 
Budget  Approval  of  Information 
Collection 

Title:  Computerized  Support 
Enforcement  Systems — Final  rule. 

Description:  Notice  is  hereby  given 
that  the  Office  of  Management  and 
Budget  (OMB)  has  approved  the 
information  collections  requirements  in 
sections  302.85(a)(1)  and  (2),  307.11(e) 
and  (f),  307.13(a)  and  (c),  and 
307.15(b)(2)  of  the  subject  final  rule. 
This  final  rule  was  published  August 
21.  1998  (Volume  63.  Number  162,  Page 


44795-44817).  The  OMB  control 
number  is  0980-0271. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Dated:  August  25,  1998. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 
|FR  Doc.  98-23299  Filed  8-28-98;  8:45  am] 

BILLING  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98F-0714] 

Asahi  Denka  Kogyo  K.K.;  Filing  of 
Food  Additive  Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Asahi  Denka  Kogyo  K.K.  has  filed 
a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  expanded  safe  use  of  2, 
2'  -methylenebis  [4,6-di-tert- 
butylphenyl)  2-ethylhexyl  phosphite  as 
an  antioxidant  and/or  stabilizer  in  linear 
low  density  polyethylene  articles 
intended  for  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  M.  Waldron,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3089. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4617)  has  been  filed  by 
Asahi  Denka  Kogyo  K.K.,  c/o  Japan 
Technical  Information  Center,  Inc..  775 
South  23d  St.,  Arlington.  VA  22202.  The 


petition  proposes  to  amend  the  food 
additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  to  provide 
for  the  expanded  safe  use  of  2,  2' 
-methylenebis  (4,6-di-fert-butylphenyl) 
2-ethylhexyl  phosphite  as  an 
antioxidant  and/or  stabilizer  in  linear 
low  density  polyethylene  articles 
intended  for  contact  with  food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  August  12,  1998. 
Laura  M.  Tarantino, 

Acting  Director,  Office  ofPremarket 
Approval.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  98-23269  Filed  8-28-98;  8:45  am] 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DocketNo.98F-0716] 

Dainippon  Ink  and  Chemicals,  Inc.; 
Filing  of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Dainippon  Ink  and  Chemicals,  Inc., 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  expanded  safe  use  of  a 
polyester-polyurethane  resin-acid 
dianhydride  adhesive  in  retortable 
pouches  for  use  in  contact  with  fatty 
food. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Hepp,  Center  for  Food  Safety 
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and  Applied  Nutrition  (HFS-215).  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3098. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4619)  has  been  filed  by 
Dainippon  Ink  and  Chemicals,  Inc.,  c/o 
Center  for  Regulatory  Services,  2347 
Paddock  Lane,  Reston,  VA  20191.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  177.1390 
Laminate  structures  for  use  at 
temperatures  of  250  °F  and  above  (21 
CFR  177.1390)  to  provide  for  the 
expanded  safe  use  of  a  polyester- 
polyurethane  resin-acid  dianhydride 
adhesive  in  retortable  pouches  for  use  in 
contact  with  fatty  food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  August  17,  1998. 

George  H.  Pauli, 

Acting  Director,  Office  of  Premarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  98-23270  Filed  8-28-98;  8:45  am) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

General  Hospital  and  Personal  Use 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  General  Hospital 
and  Personal  Use  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  September  14,  1998,  10:30  a.m. 
to  5  p.m. 

Location:  Corporate  Bldg.,  conference 
room  020B,  9200  Corporate  Blvd.. 
Rockville,  MD. 


Contact  Person:  Martha  T.  O'Lone, 
Center  for  Devices  and  Radiological 
Health  (HFZ-480),  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850,  301-443-8913,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12520.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  discuss 
and  make  recommendations  on  the 
classification  of  unclassified  washers 
and  washer-disinfectors  intended  to 
process  reusable  medical  devices. 

Procedure:  On  September  14,  1998, 
from  11  a.m.  to  5  p.m.,  the  meeting  is 
open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  before  September  4,  1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  11 
a.m.  and  12  m.  and  between 
approximately  3:45  p.m.  and  4:15  p.m. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  individuals  desiring 
to  make  formal  oral  presentations 
should  notify  the  contact  person  before 
September  4,  1998,  and  submit  a  brief 
statement  of  the  general  nature  of  the 
evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
September  14,  1998,  from  10:30  a.m.  to 
11  a.m.,  the  meeting  will  be  closed  to 
permit  FDA  to  present  to  the  committee 
trade  secret  and/or  confidential 
commercial  information  (5  U.S.C. 
552b(c)(4))  regarding  pending  issues  and 
applications. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
September  14,  1998,  General  Hospital 
and  Personal  Use  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 
meeting.  Because  the  agency  believes 
there  is  some  urgency  to  bring  these 
issues  to  pubHc  discussion  and 
qualified  members  of  the  General 
Hospital  and  Personal  Use  Devices 
Panel  of  the  Medical  Devices  Advisory' 
Committee  were  available  at  this  time, 
the  Commissioner  concluded  that  it  was 
in  the  public  interest  to  hold  this 
meeting  even  if  there  was  not  sufficient 
time  for  the  customary  15-day  public 
notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 


Dated:  August  25.  1998. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 

|FR  Doc.  98-23305  Filed  8-28-98;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98D-0646] 

Glotjal  Harmonization  Task  Force: 
Draft  Documents  on  Adverse  Event 
and  Vigilance  Reporting  of  Medical 
Device  Events;  Availability 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  five  draft  documents 
entitled  "Comparison  of  Device  Adverse 
Report  Systems"  (SG2-N6),  "Guidance 
on  How  to  Handle  Information 
Concerning  Vigilance  Reporting  Related 
to  Medical  Devices"  (SG2-N8),  "Global 
Medical  Devices  Vigilance  Report  (Form 
and  Instructions)"  (SG2-N9),  "Pre'  cis" 
(Vigilance  and  Postmarket  Sur\-eillance) 
(SG2-N12),  and  "Adverse  Event 
Reporting  Guidelines  for 
Manufacturers"  (SG-N21).  These 
documents  have  been  prepared  by 
members  of  the  Global  Harmonization 
Task  Force  (GHTF),  study  group  2  on 
Medical  Devices  Vigilance/Postmarket 
Sur\'eillance  Reporting  Systems.  The 
documents  are  intended  to  provide 
information  only  and  represent  a 
harmonized  group  of  proposals. 
Elements  of  the  approach  set  forth  in 
these  documents  may  not  be  consistent 
with  current  U.S.  regulatory 
requirements.  FDA  is  requesting 
comments  on  these  documents. 
DATES:  Written  comments  by  September 
30,  1998.  After  the  close  of  the  comment 
period,  written  comments  may  be 
submitted  at  any  time  to  Larry  G. 
Kessler  (address  below). 

ADDRESSES:  Submit  written  comments 
on  the  draft  documents  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  5630  Fishers 
Lane,  rm.  1061,  Rockville.  MD  20852. 
Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  If  you  do  not 
have  access  to  the  World  Wide  Web 
(WWW),  submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
draft  documents  entitled  "Draft 
Documents  on  Adverse  Event  and 
Vigilance  Reporting  of  Medical  Device 
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Events"  to  the  Division  of  Small 
Manufacturers  Assistance  (HFZ-220), 
Center  for  Devices  and  Radiological 
Health,  Food  and  Drug  Administration, 
1350  Piccard  Dr.,  Rockville,  MD  20850. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
requests,  or  fax  your  request  to  301— 
443-8818.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  these  draft 
documents. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  G.  Kessler,  Office  of  Surveillance 
and  Biometrics  (HFZ-500),  Center  for 
Devices  and  Radiological  Health.  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2812. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  has  participated  in  a  number  of 
activities  to  promote  the  international 
harmonization  of  regulatory 
requirements,  as  described  in  an  FDA 
notice  on  these  activities  published  in 
the  Federal  Register  of  October  11,  1995 
(60  FR  53078).  As  part  of  this  effort, 
FDA  has  been  actively  involved  since 
1992  with  GHTF.  GHTF  has  formed  four 
study  groups,  each  tasked  with 
assignments  to  draft  documents  and 
carry  on  other  activities,  designed  to 
facilitate  global  harmonization.  The 
purpose  of  this  notice  is  to  seek  public 
comments  on  draft  documents  that  have 
been  prepared  by  one  of  the  GHTF  study 
groups. 

Study  group  2  was  formed  by  GHTF 
in  February  1996  and  tasked  with  the 
responsibility  to  examine  the 
requirements  for  the  reporting  of 
adverse  incidents  involving  medical 
devices;  consider  postmarket 
surveillance  and  other  forms  of 
vigilance;  and  recommend  ways  of 
harmonizing  these  requirements.  Study 
group  2  was  also  requested  to  promote 
the  dissemination  of  relevant 
information  concerning  these  matters. 
Study  group  2  helps  to  improve 
protection  of  the  health  and  safety  to 
patients,  users,  and  others;  evaluate 
reports  and  disseminate  information 
which  may  reduce  the  likelihood  of  or 
prevent  repetitions  of  adverse  events,  or 
alleviate  consequences  of  such 
repetitions;  and  define  postmarket 
medical  device  reporting  and 
surveillance  requirements  and 
guidelines  on  an  international  basis. 

Reporting  of  adverse  events  involving 
medical  devices  is  an  important  element 
in  any  good  postmarketing  surveillance 
system  and  can  be  achieved  only 
through  mutual  confidence  among  all 
parties  concerned.  The  obligation  to 


report  adverse  events  differs  widely 
among  countries.  Some  systems  are 
voluntary,  while  others  are  mandatory. 
The  common  thread  that  could  tie  all  of 
the  worldwide  reporting  systems 
together  is  the  obligation  for  the 
manufacturer  to  report  adverse  events  or 
incidents  of  which  they  are  aware  that 
involve  medical  devices. 

It  is  the  premise  of  the  work  of  GHTF 
study  group  2  that  an  international 
system  for  reporting  adverse  events  can 
be  developed  to  handle  information 
provided  by  the  manufacturer  to  the 
authorities. 

1.  In  the  draft  document  entitled 
"Comparison  of  the  Device  Adverse 
Report  Systems"  (SG2-N6),  study  group 
2  compares  11  aspects  of  the  regulatory 
systems  of  each  of  these  countries  with 
respect  to  the  purpose  of  the  device 
adverse  event  report  systems, 
applicability,  report  timing,  reporting 
criteria,  not  reportable  incidents/events, 
procedures  to  report,  applicable  forms, 
content  of  the  forms,  role  of  the 
authority,  definitions,  and  responsible 
entity  for  the  investigation  of  the 
adverse  event. 

2.  In  the  draft  document  entitled 
"Guidance  on  How  to  Handle 
Information  Concerning  Vigilance 
Reporting  Related  to  Medical  Devices" 
(SG2-N8),  information  and  guidance  is 
provided  that  represents  a  harmonized 
proposal.  This  document  contains 
information  on  communication  between 
National  Competent  Authorities  on 
events  related  to  medical  devices;  when 
and  how  to  inform  publicly  about 
adverse  events;  concerns  with  releasing 
information  nationally;  a  list  of  criteria 
on  how  to  disseminate  information  on 
adverse  events,  nationally;  and 
recommendations  on  when  an  authority 
decides  to  disseminate  information  to 
the  public. 

3.  In  the  draft  document  entitled 
"Global  Medical  Devices  Vigilance 
Report  (Form  and  Instructions)"  (SG2- 
N9),  information  and  guidance  is 
provided  about  relevant  measurers  and/ 
or  recommendations  relating  to  the 
prevention  of  adverse  incidents 
concerning  medical  devices. 

4.  In  the  draft  document  entitled 
"Pre'cis"  (SG2-N12R6).  an  overview 
and  focus  is  provided  of  the  mission, 
scope,  and  activities  of  the  GHTF-SG- 
2. 

5.  In  the  draft  document  entitled 
"Adverse  Event  Reporting  Guideline  for 
Decisions  for  Manufacturers"  (SG2- 
N21),  a  "Decision  Tree"  matrix  is 
presented  for  manufacturers  and  their 
representatives  to  decide  when  an 
adverse  event  should  be  reported. 

It  should  be  noted  that  these  GHTF 
draft  documents  represent  the  current 


thinking  and  directions  for  harmonized 
postmarket  surveillance,  adverse  event, 
and  vigilance  reporting  aspects 
worldwide.  These  draft  documents  are 
presented  for  review  and  comment  so 
that  industry  and  other  members  of  the 
public  may  express  their  views 
regarding  global  harmonization  of 
medical  device  adverse  event  reporting. 

II.  Electronic  Access 

Persons  interested  in  obtaining  a  copy 
of  these  draft  documents  may  also  do  so 
using  the  WWW.  CDRH  maintains  an 
entry  on  the  WWW  for  easy  access  to 
the  Web.  Updated  on  a  regular  basis,  the 
CDRH  Home  Page  includes  "Draft 
Documents  on  Adverse  Event  and 
Vigilance  Reporting  of  Medical  Device 
Events,"  device  safety  alerts,  Federal 
Register  reprints,  information  on 
premarket  submissions  (including  lists 
of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturer's  assistance,  information 
on  video-oriented  conferencing  and 
electronic  submissions,  mammography 
matters,  and  other  device  oriented 
informjflion.  The  CDRH  home  page  may 
be  accessed  at  http://www.fda.gov/cdrh. 

III.  Comments 

Interested  persons  may  on  or  before 
September  30,  1998,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  the 
draft  documents.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  and  with  the 
full  title  of  these  documents.  The  draft 
documents  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

After  September  30, 1998,  written 
comments  regarding  the  draft 
documents  may  be  submitted  at  any 
time  to  the  contact  person  (address 
above). 

Dated:  August  19,  1998. 

D.B.  Burlington, 

Director,  Center  for  Devices  and  Radiological 
Health. 

(FR  Doc.  98-23271  Filed  8-28-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Notice  of  Filing  of  Annual  Report  of 
Federal  Advisory  Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Pub.  L.  92^63,  the 
Annual  Report  for  the  following  Health 
Resources  and  Services 
Administration's  Federal  Advisory 
Committee  has  been  filed  with  the 
Library  of  Congress: 

Health  Professions  and  Nurse  Education 
Special  Emphasis  Panel 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress 
Newspaper  and  Current  Periodical 
Reading  Room,  Room  1026,  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue,  SE,  Washington, 
DC.  Copies  may  be  obtained  from:  Ms. 
Sherry  Whipple,  Program  Analyst,  Peer 
Review  Branch,  Bureau  of  Health 
Professions,  Room  8C-23,  ParklawTi 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone  (301)  443- 
5926. 

Dated:  August  25, 1998. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  98-23307  Filed  8-28-98;  8:45  am] 

BILUNG  COOe  4160-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Notice  of  Filing  of  Annual  Report  of 
Federal  Advisory  Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Pub.  L.  92-463,  the 


Annual  Report  for  the  following  Health 
Resources  and  Services 
Administration's  Federal  Advisor}' 
Committee  has  been  filed  with  the 
Library  of  Congress: 

Maternal  and  Child  Health  Research  Grants 
Review  Committee 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress 
Newspaper  and  Current  Periodical 
Reading  Room,  Room  1026,  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue,  SE,  Washington, 
DC.  Copies  may  be  obtained  from: 
Grontrsui  Lamberty,  Dr.  P.H.,  Executive 
Secretary,  Maternal  and  Child  Health 
Research  Grants  Review  Committee, 
Room  18A-55,  Parklavra  Building,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857,  Telephone  (301)  443-2190. 

Dated:  August  25,  1998. 

Jane  M.  Harrison, 

Director.  Division  of  Policy  Heview  and 
Coordination. 

(FR  Doc.  98-23308  Filed  8-28-98;  8:45  am) 

BILUNG  CODE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration  (HRSA) 

Agency  Information  Collection 
Activities:  Sut>mission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  publishes 
abstracts  of  information  collection 
requests  under  review  by  the  office  of 
Management  and  Budget,  in  compliance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35).  To  request 
a  copy  of  the  clearance  request 
submitted  to  OMB  for  review,  call  the 
HRSA  Reports  Clearance  Office  at  (301) 
443-1129.  The  following  request  has 


been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  Paperwork  Reduction  Act  of 
1995: 

Proposed  Project:  The  National  Health 
Service  Coqis  (NHSC)  and  Native 
Hawaiian  Health  (NHH)  Scholarship 
Programs  Data  Collection  Worksheets 

In  Use  Without  Approval— The  NHSC 
and  NHH  Scholarship  Programs  were 
established  to  assure  an  adequate 
supply  of  trained  primary'  care  health 
professionals  to  the  neediest 
communities  in  the  Health  Professional 
Shortage  Areas  (HPSAs)  of  the  United 
States.  Under  these  programs,  allopathic 
physicians,  osteopathic  physicians, 
dentists,  nurse  practitioners,  nurse 
midwives,  physician  assistants,  and,  if 
needed  by  the  NHSC  or  NHH  program, 
students  of  other  health  professions  are 
offered  the  opportunity  to  enter  into  a 
contractual  agreement  with  the 
Secretary  under  which  the  Public 
Health  Service  agrees  to  pay  the  total 
school  tuition,  required  fees,  other 
reasonable  costs  (ORC)  and  a  stipend  for 
living  expenses.  In  exchange,  the 
scholarship  recipient  agrees  to  provide 
full-time  clinical  services  at  a  site  in  a 
federally  designated  HPSA. 

In  order  to  accurately  determine  the 
amount  of  scholarship  support  that 
students  will  need  during  their 
academic  training,  the  Bureau  of 
Primary  Health  Care  must  contact  each 
scholar's  school  for  an  estimate  of 
tuition,  fees,  and  ORC.  The  Data 
Collection  Worksheet  collects  these 
itemized  costs  for  both  resident  and 
noruesident  students. 

The  estimated  reporting  burden  is  as 
follows: 


Type  of  report 

Number  of  re- 
spondents 

Minutes  per 
response 

Total  burden 
hours 

Worksheet  

600 

30 

300 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  vrithin  30  days  of  this  notice  to: 
Laura  Oliven,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington, 
D.C.  20503. 


Dated:  August  25, 1998. 
Jane  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  98-23309  Filed  8-28-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Ager>cy  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
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collection  requests  under  review  by  ttie 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 


Proposed  Project:  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  Act  of  1990,  As  Amended — 
Title  IV  (OMB  No.  0915-0206) 

Extension— The  HRSA  HIV-AIDS 
Bureau  proposes  to  continue  to  colhct 
aggregated  data  from  43  grantees  and 
their  90  local  service  providers  that  are 
funded  under  Section  2671  of  the  Public 
Health  Service  Act  (42  USC  300ff-71). 
Data  are  collected  from  grantees  and 
providers  on  the  organizational 
structures,  service  delivery  approaches. 


numbers  and  demographic 
characteristics  of  clients  served,  service 
utilization,  and  activities  related  to 
outreach,  education,  and  prevention. 
The  data  collection  strategy  includes 
tables  that  the  grantees  and  their  local 
service  providers  use  to  submit 
information  annually  about  program 
and  client  characteristics.  The  data 
collected  are  used  by  grantees  and  the 
HIV-AIDS  Bureau  for  other  planning 
and  policy  efforts. 

Burden  estimates  are  as  follows: 


Type  of  form 


Designation  of  Local  Reporting  Entities 

Local  Network  Profile  

Demographic  and  Clinical  Status  

Service  Utilization  Summary  

Prevention  and  Education  Activities 

Total 


Numt)er  of  re- 
spondents 


43 
133 
133 
133 
133 


133 


Responses 
per  respond- 
ent 


Avg  hours  per 
response 


.25 
.5 


30 
20 

4 


Total  burden 
Hours 


10.75 
66.5 
3.990 
2,660 
532 


7260 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Laura  Oliven,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington.  DC 
20503. 

Dated:  August  25,  1998. 

lane  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

|FR  Doc.  98-23310  Filed  8-28-98;  8:45  am] 

BILUNQ  COOE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Health 
Professions  and  Nurse  Education 
Special  Emphasis  Panel  (SEP)  Meetings. 

Name:  Public  Health  Traineeships  Peer 
Review  Group. 

Date  and  Time:  October  5-6,  1998.  8:00 
a.m.  to  6:00  p.m. 

Place:  Holiday  Inn  Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  Maryland 
20910. 

Open  on:  October  5,  1998,  8:00  a.m.  to 
10:00  a.m. 

Closed  cm:  October  5,  1998,  10:00  a.m.  to 
6:00  p.m.:  October  6,  1998,  8:00  a.m.  to  6:00 
p.m. 


Name:  Graduate  Training  in  Fcimlly 
Medicine  Peer  Review  Group. 

Date  and  Time:  November  1&-19,  1998. 
8:00  a.m.  to  6:00  p.m. 

Place:  Holiday  Inn  Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  Maryland 
20910. 

Open  on:  November  16,  1998,  8:00  a.m.  to 
10:00  a.m. 

Closed  on:  November  16,  1998, 10:00  a.m. 
to  6:00  p.m.;  November  17-19,  1998,  8:00 
a.m.  to  6:00  p.m. 

Name:  GIM/GP  Residency  Training  Peer 
Review  Group. 

Date  and  Time:  December  1-4,  1998,  8:00 
a.m.  to  6:00  p.m. 

Place:  Holiday  Inn  Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  Maryland 
20910. 

Open  on:  December  1,  1998,  8:00  a.m.  to 
10:00  a.m. 

Closed  on:  December  1,  1998.  10:00  a.m.  to 
6:00  p.m.;  December  2-4,  1998,  8:00  a.m.  to 
6:00  p.m. 

Name:  Faculty  Development  Peer  Review 
Group. 

Date  and  Time:  December  7-9, 1998,  8:00 
a.m.  to  6:00  p.m. 

Place:  Holiday  Inn  Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  Maryland 
20910. 

Open  on:  December  7, 1998,  8:00  a.m.  to 
10:00  a.m. 

Closed  on:  Decemt)er  7,  1998,  10:00  a.m.  to 
6:00  p.m.;  December  8-9,  1998,  8:00  a.m.  to 
6:00  p.m. 

Name:  Advanced  General  Dentistry  Peer 
Review  Group. 

Date  and  Time:  January  11-13, 1999,  8:00 
a.m.  to  6:00  p.m. 

Place:  *  Holiday  Inn  Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  Maryland 
20910. 

Open  on:  January  11,  1999,  8:00  a.m.  to 
10:00  a.m. 


Closed  on:  January  11, 1999, 10:00  a.m.  to 
6:00  p.m.;  January  12-13,  1999,  8:00  a.m.  to 
6:00  p.m. 

Name:  Nursing  Education  Opportunities 
Peer  Review  Group. 

Date  and  Time:  January  19-21,  1999,  8:00 
a.m.  to  6:00  p.m. 

Place:  '  Holiday  Inn  Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  Maryland 
20910. 

Open  on:  January  19, 1999,  8:00  a.m.  to 
10:00  a.m. 

Closed  on:  January  19, 1999, 10:00  a.m.  to 
6:00  p.m.;  January  20-21,  1999,  8:00  a.m.  to 
6:00  p.m. 

Name:  Predoctoral  Training  in  Family 
Medicine  Peer  Review  Group. 

Date  and  Time:  January  25-27, 1999,  8:00 
a.m.  to  6:00  p.m. 

Place:  *  Holiday  Inn  Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  Maryland 
20910. 

Open  on:  January  25,  1999,  8:00  a.m.  to 
10:00  a.m. 

Closed  on:  January  25, 1999, 10:00  a.m.  to 
6:00  p.m.;  January  26-27,  1999,  8:00  a.m.  to 
6:00  p.m. 

Name:  Nurse  Practitioner/Nurse  Midwifery 
Review  Group. 

Date  and  Time:  February  16-19,  1999,  8:00 
a.m.  to  6:00  p.m. 

Place:  '  Holiday  Inn  Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  Maryland 
20910. 

Open  on:  February  16, 1999,  8:00  a.m.  to 
10:00  a.m. 

Closed  on:  February  16, 1999, 10:00  a.m.  to 
6:00  p.m.;  February  17-19,  1999,  8:00  a.m.  to 
6:00  p.m. 

Name:  Geriatric  Education  Centers  Review 
Group. 

Date  and  Time:  February  22-24.  1999,  8:00 
a.m.  to  6:00  p.m. 

Place:  *  Holiday  Inn  Silver  Spring.  8777 
Georgia  Avenue,  Silver  Spring,  Maryland 
20910. 


Federal  Register/ Vol.  63,  No.  168 /Monday.  August  31,  1998 /Notices 


Open  on:  February  22,  1999,  8:00  a.m.  to 
10:00  a.m. 

Closed  on:  February  22,  1999,  10:00  a.m.  to 
6:00  p.m.;  February  23-24,  1999,  8:00  a.m.  to 
6:00  p.m. 

Name:  Nursing  Special  Projects  Review 
Group. 

Date  and  Time:  March  1-3,  1999.  8:00  a.m. 
to  6:00  p.m. 

Place:*  Holiday  Inn  Silver  Spring.  8777 
Georgia  Avenue.  Silver  Spring,  Maryland 
20910. 

Open  on:  March  1, 1999,  8:00  a.m.  to  10:00 
a.m. 

Closed  on:  March  1,  1999.  10:00  a.m.  to 
6:00  p.m.;  March  2-3. 1999.  8:00  a.m.  to  6:00 
p.m. 

Name:  Advanced  Nurse  Education/Nurse 
Anesthetist  Review  Group. 

Date  and  Time:  March  8-10.  1999,  8:00 
a.in.  to  6:00  p.m. 

Place:'  Holiday  Inn  Silver  Spring.  8777 
Geoi^ia  Avenue.  Silver  Spring.  Maryland 
20910. 

Open  on:  March  8.  1999.  8:00  a.m.  to  10:00 
a.m. 

Closed  on:  March  8,  1999.  10:00  a.m.  to 
6:00  p.m.;  March  9-10, 1999,  8:00  a.m.  to 
6:00  p.m. 

Name:  Minority  Faculty  Fellowship 
Program  Review  Group. 

Date  and  Time:  March  22-24. 1999,  8:00 
a.m.  to  6:00  p.m. 

Place:*  Holiday  Inn  Silver  Spring.  8777 
Geoi;gia  Avenue.  Silver  Spring,  Maryland 
20910. 

Open  fn;  March  22. 1999.  8:00  a.m.  to 
10:00  a.m. 

Closed  on:  March  22, 1999,  10:00  a.m.  to 
6:00  p.m.;  March  23-24, 1999,  8:00  a.m.  to 
6:00  p.m. 

Name:  Basic  AHEC  Review  Group. 

Date  and  Time:  March  29-30, 1999,  8:00 
a.m.  to  6:00  p.m. 

Place:*  Holiday  Inn  Silver  Spring.  8777 
Georgia  Avenue.  Silver  Spring,  Maryland 
20910. 

Open  on:  March  29. 1999.  8:00  a.m.  to 
10:00  a.m. 

Qosed  on:  March  29. 1999.  10:00  a.m.  to 
6:00  p.m.;  March  30.  1999.  8:00  a.m:  to  6:00 
p.m. 

Name:  Model  AHEC  Review  Group. 

Date  and  Time:  March  31-April  1.  1999. 
8:00  a.m.  to  6:00  p.m. 

Place:*  Holiday  Inn  Silver  Spring.  8777 
Georgia  Avenue.  Silver  Spring,  Maryland 
20910. 

Open  on:  March  31.  1999.  8:00  a.m.  to 
10:00  a.m. 

Closed  on:  March  31, 1999. 10:00  a.m.  to 
6:00  p.m.;  April  1. 1999.  8:00  a.m.  to  6:00 
p.m. 

Name:  Interdisciplinary  Training  for 
Health  Care  for  Rural  Areas  Review  Group. 

Date  and  Time:  April  12-14. 1999.  8:00 
a.m.  to  6:00  p.m. 

Place:*  Holiday  Inn  Silver  Spring.  8777 
Geoigia  Avenue.  Silver  Spring.  Maryland 
20910. 

Open  on:  April  12,  1999.  8:00  a.m.  to  10:00 
a.m. 

Closed  on:  April  12,  1999.  10:00  a.m.  to 
6:00  p.m.;  April  13-14. 1999,  8:00  a.m.  to 
6:00  p.m. 
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Name:  Health  Education  Training  Centers 
Review  Group. 

Date  and  Time:  April  19-21,  1999,  8:00 
a.m.  to  6:00  p.m. 

Place:*  Holiday  Inn  Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  Maryland 
20910. 

Open  on:  April  19,  1999.  8:00  a.m.  to  10:00 
a.m. 

C/oserf  on:  April  19,  1999,  10:00  a.m.  to 
6:00  p.m.;  April  20-21,  1999.  8:00  a.m.  to 
6:00  p.m. 

Name:  Allied  Health  Project  Grants  Review 
Group. 

Date  and  Time:  April  19-22,  1999.  8:00 
a.m.  to  6:00  p.m. 

Place:*  Holiday  Inn  Silver  Spring.  8777 
Georgia  Avenue.  Silver  Spring,  Maryland 
20910. 

Open  on;  April  19,  1999,  8:00  a.m.  to  10:00 
a.m. 

Closed  on:  April  19, 1999. 10:00  a.m.  to 
6:00  p.m.;  April  20-22.  1999.  8:00  a.m.  to 
6:00  p.m. 

Name:  Health  Career  Opportunity 
Programs  Review  Group. 

Date  and  Time:  May  10-13.  1999,  8:00  a.m. 
to  6:00  p.m. 

Place:*  Holiday  Inn  Silver  Spring.  8777 
Georgia  Avenue.  Silver  Spring.  Maryland 
20910. 

Open  on:  May  10.  1999.  8:00  a.m.  to  10.00 
a.m. 

Closed  on:  May  10.  1999.  10:00  a.m.  to  6:00 
p.m.;  May  11-13, 1999,  8:00  a.m.  to  6:00  p.m. 

Name:  Departments  of  Family  Medicine 
Peer  Review  Group. 

Date  and  Time:  May  17-19,  1999.  8:00  a.m. 
to  6:00  p.m. 

Place:*  Holiday  Inn  Silver  Spring.  8777 
Georgia  Avenue.  Silver  Spring.  Maryland 
20910. 

Open  on:  May  17.  1999.  8:00  a.m.  to  10:00 
a.m. 

Closed  on:  May  17.  1999.  10:00  a.m.  to  6:00 
p.m.;  May  18-19.  1999.  8:00  a.m.  to  6.00  p.m. 

Name:  Health  Career  Opportunity  Review 
Group. 

Date  and  Time:  May  24-27.  1999,  8:00  a.m. 
to  6:00  p.m. 

Place:*  Holiday  Inn  Silver  Spring.  8777 
Georgia  Avenue.  Silver  Spring,  Maryland 
20910. 

Open  on:  May  24.  1999.  8:00  a.m.  to  10:00 
a.m. 

Closed  on:  May  24.  1999.  10:00  a.m.  to  6:00 
p.m.;  May  25-27. 1999.  8:00  a.m.  to  6:00  p.m. 

Name:  Centers  of  Excellence  Review 
Group. 

Date  and  Time:  June  7-S.  1999,  8:00  a.m. 
to  6:00  p.m. 

Place:*  Holiday  Inn  Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring.  Maryland 
20910. 

Open  on:  June  7. 1999.  8:00  a.m.  to  10:00 
a.m. 

Closed  on:  June  7.  1999. 10:00  a.m.  to  6:00 
p.m.;  June  8.  1999,  8:00  a.m.  to  6:00  p.m. 

*  Expected  hotel  for  meeting  location. 
However,  final  decision  will  not  be  made 
until  October-November. 

Purpose:  The  Health  Professions  and  Nurse 
Education  Special  Emphasis  Panel  shall 
advise  the  Director  of  the  Bureau  of  Health 
Professions  on  the  technical  merit  of  grants 


to  improve  the  training,  distribution, 
utilization,  and  quality  of  personnel  required 
to  staff  the  Nation's  health  care  delivery 
system. 

Agenda:  The  open  portion  of  each  meeting 
will  cover  welcome  and  opening  remarks, 
financial  management  and  legislative 
implementation  updates,  and  overview  of  the 
review  process.  The  meetings  will  be  closed 
at  approximately  10:00  a.m.  on  the  first  day 
of  each  meeting  until  adjournment  for  the 
review  of  grant  applications.  The  closing  is 
in  accordance  with  the  provision  set  forth  in 
section  552b(c)(6),  Title  5  U.S.  Code,  and  the 
Determination  by  the  Administrator.  Health 
Resources  and  Services  Administration, 
pursuant  to  Public  Law  92-463. 

Anyone  wishing  to  obtain  a  roster  of 
members  or  other  relevant  information 
should  write  or  contact  Mrs.  Sherry  Whipple. 
Program  Analyst.  Peer  Review  Branch, 
Parldawn  Building.  Room  8C-23.  5600 
Fishers  Lane,  Rockville,  Maryland  20857. 
telephone  (301)  443-5926. 

Dated:  August  17,  1998. 

Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

|FR  Doc.  98-23306  Filed  8-28-98;  8:45  am] 

BIUJNQ  CODE  41M-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  AtMJse  and  Mental  Health 
Services  Administration  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  ttirough  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Evaluation  ofHigh- 
Risk  Youth  Substance  Abuse  Prevention 
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Initiatives — 0930-0178  (Extension,  no 
changed — The  Center  for  Substance 
Abuse  Prevention  (CSAP)  is  conducting 
a  cross-site  evaluation  of  47 
demonstration  projects  targeting  high- 
risk  youth  to  assess  the  effectiveness  of 
the  demonstration  program  in  :  (1) 


preventing  and/or  reducing  substance 
abuse  among  at-risk  youth;  and  (2) 
intervention  strategies  for  reducing 
selected  risk  factors  and  enhancing 
protective  factors.  Youth  participating 
in  the  programs  and  comparison  group 
youth  complete  self-administered 


questionnaires  at  four  points  in  time: 
baseline;  at  program  exit;  6  months  after 
program  exit;  and  18  months  after 
program  exit.  The  annual  burden   ■ 
estimate  is  showm  below: 


Youth 


Numtjer  of  re- 
spondents 


11.300 


Number  of  re- 
sponses/re- 
spondent 


1 


Average  bur- 
den/response 
(hours) 


.433 


Total  burden 
hours 


4,893 


Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  August  27,  1998. 
Patricia  S.  Bransford, 

Acting  Executive  Officer,  SAMHSA. 

[FR  Doc.  98-23291  Filed  8-28-98;  8:45  am] 

BILUNG  CODE  41S2-20-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-020-1 990-10] 

Intent  to  Prepare  Environmental  Impact 
Statement 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Correction. 

summary:  This  action  corrects  the  dates 
of  the  scheduled  public  meetings  stated 
in  a  Notice  Of  Intent  published  in  the 
Federal  Register  on  page  44921,  Federal 
Register,  August  21,  1998  (Volume  63, 
Number  162)  FR  Doc.  98-22517. 

EFFECTIVE  DATE:  August  21,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  Moritz,  EIS  Project  Manager, 
5100  E.  Winnemucca  Blvd., 
Winnemucca,  Nevada  89445,  (702)  623- 
1500. 

SUPPLEMENTARY  INFORMATION:  The 
Notice  of  Intent  published  in  the 
Federal  Register,  page  44921,  August 
21,  1998  (Volume  63,  Number  162)  is 
hereby  corrected  as  follows: 

1.  Tuesday.  October  6,  1998. 

2.  Wednesday,  October  7,  1998. 

Dated:  August  24,  1998. 
Michael  R.  Holbert, 

Acting  Field  Office  Manager.  Winnemucca. 
IFR  Doc.  98-23356  Filed  8-28-98;  8:45  am] 

BILUNQ  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-070-1 430-01,  MTM-88336] 

Notice  of  Realty  Action:  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification,  Madison  County,  MT 

AGENCY:  Bureau  of  Land  Management, 

DOI. 

ACTION:  Notice. 

SUMMARY:  The  following  public  lands  in 
Madison  County,  Montana,  have  been 
examined  and  found  suitable  for 
classification  for  conveyance  to 
Madison  County  under  the  provisions  of 
the  Recreation  and  Public  Purposes  Act, 
as  amended  (43  U.S.C.  869  et  seq.]. 
Madison  County  proposes  to  use  the 
lands  for  historic  monument  purposes 
and  dedication  as  a  Pioneer  Memorial. 

Principal  Meridian  Montana 

T.  5S..R.  4W., 
Sec.  34,  SWV4 
Containing  160  acres  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Conveyance  of  these  lands  is 
consistent  with  current  Bureau  of  Land 
Management  (BLM)  land  use  planning 
and  would  be  in  the  public  interest.  A 
patent  will  be  issued  for  these  lands. 
The  patent,  when  issued,  will  be  subject 
to  the  following  terms,  conditions  and 
reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States  (Act  of  August  30, 
1890). 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
the  minerals. 

4.  The  lands  will  be  conveyed  subject 
to  all  valid,  existing  rights  (e.g.,  rights- 
of-way,  easements  and  leases  of  record). 


5.  Those  rights  for  a  road  granted  to 
James  Edwards  by  right-of-way  grant 
serial  number  MTM-84877. 

6.  Those  rights  for  a  road  granted  to 
Craig  and  Marilee  Bobzien  by  right-of- 
way  grant  serial  number  MTM-87364. 

7.  A  permit  for  a  Community  Gravel 
Pit  authorized  under  serial  number 
MTM-89389. 

FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Bureau  of  Land  Management's  Dillon 
Field  Office,  1005  Selway  Drive,  Dillon, 
Montana  59725-9431. 
SUPPLEMENTARY  INFORMATION:  Upon 
publication  of  this  notice  in  the  Federal 
Register,  the  lands  will  be  segregated 
from  all  other  forms  of  appropriation 
under  the  public  land  laws,  including 
the  general  mining  laws  and  the  mineral 
leasing  laws,  except  for  conveyance 
under  the  Recreation  and  Public 
Purposes  Act.  For  a  period  of  45  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register, 
interested  persons  may  submit 
comments  regarding  the  classification  of 
the  lands  or  the  proposed  conveyance  to 
the  Field  Manager  at  the  address  fisted 
above. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  historic  monument 
purposes.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Conmients 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  wheUier  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
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the  suitability  of  the  land  for  historic 
monument  purposes. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classiTication  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  August  21. 1998. 
Sc»tt  Powers, 
Field  Manager. 

(FR  Doc.  9&-23277  Filed  8-28-98;  8:45  am] 
BILUNG  CODE  4310-ON-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Delaware  Water  Gap  National 
Recreation  Area  Draft  Environmental 
Assessment  (EA) 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  release  of  draft 
environmental  assessment. 

SUMMARY:  This  notice  aimounces  the 
release  of  a  draft  environmental 
assessment  (EA)  on  a  proposal  to 
implement  Phase  I  of  road  rehabilitation 
for  US  Route  209  within  the  park. 

EA  Comment  Period:  Comments  on  or 
before  September  26.  1998. 

Copies  available  at:  Website: 
www.nps.gov/dewa 
Park  Headquarters,  River  Road, 

Bushkill,  PA  18324 
Warren  County  Library,  Belvidere.  NJ 

07823 
Kemp  Library,  East  Stroudsburg 

University,  E  Stroudsburg  PA  18301 
State  Library  of  PA,  PO  Box  1601, 

Harrisburg,  PA  17105 
Easton  Area  Public  Library,  6th  and 

Church  Street,  Easton,  PA  18042 
Sussex  County  Library,  125  Morris 

Turnpike,  Nev^rton,  NJ  07860 
New  Jersey  State  Library,  185  West  State 

Street  CN  520,  Trenton,  NJ  08625 
Eastern  Monroe  Public  Library,  1002 

North  Ninth  Street,  Stroudsburg,  PA 

18360 
Pike  County  Library,  201  Broad  Street, 

Milford,  PA  18337 

This  draft  environmental  assessment, 
prepared  by  the  National  Park  Service, 
deals  with  the  environmental 
consequences  of  Phase  I  of  proposed 
road  rehabilitation  of  US  Route  209.  The 
project  is  proposed  just  south  of  the 
Milford  town  limits,  with  the 
rehabilitation  of  culverts,  bridges  and 
retaining  walls  between  Bushkill  and 
Milford.  Specifically,  this  project 
proposes  road  rehabilitation  between 
mile  markers  18.1  and  20.8,  and  road 
structure  rehabilitation  at  mile  marker 
7.8, 10.9, 14.6. 17.4  and  18.3.  There  will 


be  traffic  control  and  potential  traffic 
delays  associated  with  this  work. 

SUPPLEMENTARY  INFORMATION:  US  Route 
209  is  a  primary  north-south  road  along 
the  Pennsylvania  -side  of  the  Delaware 
River,  connecting  Interstate-80  (1-80) 
and  Interstate-84  (1-84).  Within  the 
boundaries  of  Delaware  Water  Gap 
National  Recreation  Area.  US  Route  209 
is  a  two-lane,  undivided  highway 
connecting  the  towns  of  Bushkill  and 
Milford,  Pennsylvania.  This  section  of 
road  is  maintained  by  the  National  Park 
Service  under  the  Federal  Highways 
Program.  The  existing  road  surface  has 
deteriorated  and  presents  some 
potential  safety-hazards.  US  Route  209 
is  an  important  north-south  road  within 
the  park,  and  is  a  critical  link  for 
surrounding  communities.  The 
maintenance  and  repair  of  this  road  is 
vital  to  the  annual  average  of  8,000 
vehicles/day  which  use  it. 

The  EA  is  available  for  public 
comment.  Any  member  of  the  public 
may  file  a  written  comment.  Comments 
should  be  addressed  to  the 
Superintendent,  Delaware  Water  Gap 
National  Recreation  Area,  River  Road, 
Bushkill.  PA  18324. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Delaware  Water  Gap 
National  Recreation  Area,  Bushkill,  PA 
18324,  717-588-2418. 

Dated:  August  19, 1998. 
Wiiliam  G.  Laitner, 

Superintendent. 

Congressional  Listing  for  Delaware 
Water  Gap  NRA 

Honorable  Frank  Lautenburg,  U.S. 

Senate,  SH-506  Hart  Senate  Office 

Building,  Washington,  DC  20510- 

3002 
Honorable  Robert  G.  Torricelli,  U.S. 

Senate,  Washington,  DC  20510-3001 
Honorable  Richard  Santorum,  U.S. 

Senate,  SR  120  Senate  Russell  Office 

Bldg.,  Washington.  DC  20510 
Honorable  Arlen  Specter,  U.S.  Senate, 

SH-530  Hart  Senate  Office  Bldg. 

Washington,  DC  20510-3802 
Honorable  Paul  McHale,  U.S.  House  of 

Representatives,  511  Cannon  House 

Office  Bldg.,  Washington,  DC  20515- 

3815 
Honorable  Joseph  McDade.  U.S.  House 

of  Representatives.  2370  Raybum 

House  Office  Bldg.,  Washington.  DC 

20515-3810 
Honorable  Margaret  Roukema,  U.S. 

House  of  Representatives.  2244 

Raybum  House  Office  Bldg., 

Washington,  DC  20515-3005 
Honorable  Tom  Ridge,  State  Capitol, 

Harrisburg,  PA  17120 


Honorable  Christine  Whitman,  State 
House,  Trenton,  NJ  08625 

[FR  Doc.  98-23274  Filed  8-28-98;  8:45  am) 
BILLING  COOC  4310-7I>-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Keweenaw  National  Historical  Park, 
Michigan 

agency:  National  Park  Ser\'ice.  Interior. 
ACTION:  Notice — Record  of  Decision. 

summary:  The  Department  of  the 
Interior,  National  Park  Service,  has 
prepared  a  Record  of  Decision  on  The 
Final  General  Management  Plan  and 
Final  Environmental  Impact  Statement 
for  the  Keweenaw  National  Historical 
Park,  in  Houghton  County,  Michigan. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Frank  Fiala,  Superintendent,  Keweenaw 
National  Historical  Park,  P.O.  Box  471, 
Calumet,  Michigan  49931-0471. 
Telephone  number  906-337-3168. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Department  of  the  Interior, 
National  Park  Service,  has  prepared  this 
Record  of  Decision  on  the  Final  General 
Management  Plan/Environmental 
Impact  Statement  (FGMP/EIS)  for 
Keweenaw  National  Historical  Park,  in 
Houghton  County,  Michigan.  This 
Record  of  Decision  is  a  statement  of  the 
decision  made,  the  background  of  the 
project,  other  alternatives  considered, 
the  basis  for  the  decision,  the 
environmentally  preferable  alternative, 
measures  to  minimize  environmental 
harm,  and  public  involvement  in  the 
decision -making  process. 

Decision 

The  National  Park  Service  will 
implement  the  proposed  action  as 
described  in  the  Alternative  4  and 
Actions  Common  to  All  sections  in  the 
Final  General  Management  Plan/ 
Environmental  Imjjact  Statement  issued 
in  June  1998. 

The  intent  of  the  proposed  action  is 
to  create  a  dynamic  national  park  area 
that  commemorates  the  significance  of 
copp)er  mining  on  the  Keweenaw 
Peninsula.  Over  time,  the  National  Park 
Service  will  establish  a  strong  public 
presence  in  the  Quincy  and  Calumet 
park  units  through  ownership, 
management,  and  interpretation  of  key 
resources.  Also,  through  technical  and 
financial  assistance  to  the  community, 
the  National  Park  Service  will  be  a 
contributing  member  of  an  organized 
and  active  partnership  of  local 
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government  and  community  groups  that 
will  work  toward  preservation  and 
interpretation  of  park  and  area 
resources.  This  approach  will  in  the 
long  term  best  meet  the  purposes  of 
Public  Law  102-543  and  provide  the 
broadest  level  of  resource  protection 
and  visitor  services  for  the  park  and  its 
cooperating  sites. 

In  concept,  this  plan  would  be 
implemented  by  gradually  building  park 
funding  and  a  staff  of  professionals  to 
provide  increased  financial  and 
technical  assistance  to  the  partners  and 
cooperating  sites  and  other  community 
groups  to  facilitate  the  preservation, 
maintenance,  and  interpretation  of 
resources.  Once  a  strong  assistance 
program  is  established,  the  NPS  would 
begin  a  concerted  program  to  acquire  or 
otherwise  protect  and  interpret 
significant  properties  in  the  Calumet 
and  Quincy  units  of  the  park,  as  funding 
and  staffing  levels  and  legal  constraints 
permit. 

Initially,  visitors  will  depend 
primarily  on  the  preservation 
accomplishments  and  interpretive 
programs  of  park  cooperating  sites  and 
others  to  gain  an  understanding  of  the 
park  and  region  and  its  significance. 
Gradually  visitors  will  experience  a 
much  more  traditional  national  park 
visit  as  more  resources  within  the  park 
boundary  are  preserved  and  interpreted 
by  the  park  and  community.  At  least 
one  property  in  each  unit  will  be  leased 
or  acquired  for  park  administrative  and 
visitor  use  facilities,  with  the  intent  that 
a  Quincy  visitor  facility  will  provide 
most  visitors  the  first  point  of 
introduction  and  orientation  to  the  park, 
and  that  the  park  headquarters  and 
additional  visitor  orientation  services 
will  be  located  in  Calumet. 

The  Keweenaw  National  Historical 
Park  Advisory  Commission  was 
established  as  part  of  Public  Law  102- 
543  to,  among  other  things,  advise  and 
assist  the  Secretary  of  the  Interior  in  the 
planning  and  implementation  of  this 
general  management  plan.  Toward  this 
end,  the  commission  will  serve  as  the 
catalyst  to  bring  interested  public  and 
private  agencies  on  the  Keweenaw 
Peninsula  together  and  help  facilitate 
and  organize  their  activities  toward 
achieving  the  intent  of  Public  Law  102- 
543  anpl  the  park's  general  management 
plan.  \Vhile  the  responsibility  and 
authority  for  the  management  of  the 
park  will  remain  with  the  NPS,  the  Park 
Service  will  pursue  through  appropriate 
methods  the  amendment  of  Public  Law 
102-543  to  activate  the  commission's 
operating  authorities.  These  authorities 
will  allow  the  Commission  the  ability  to 
conduct  educational  programs,  accept 
donations,  and  acquire  real  property  to 


further  the  purposes  of  Public  Law  102- 
543. 

A  limited  number  of  cooperative  sites 
will  be  established  that  represent  a 
unique  story  that  is  not  well  represented 
within  park  boundaries.  These  sites 
would  be  eligible  for  funding  or 
assistance  from  the  Commission  and  the 
partnership  and  consultative  assistance 
from  the  NPS.  The  NPS  would  have  no 
liability  for  the  sites.  Within  park 
boundaries,  the  NPS  can  enter  into 
cooperative  agreements  with  owners  of 
nationally  significant  historic  properties 
and  they  would  be  eligible  for  specific 
NPS  financial  and  technical  assistance, 
regardless  of  whether  they  are 
designated  cooperating  sites. 

The  NPS  will  use  various  methods  of 
leasing,  acquiring,  or  otherwise 
protecting  properties  primarily  in  the 
core  industrial  areas  in  the  park. 
Department  of  the  Interior  policy  602 
DM  2,  section  2.4,  regulates  acquisition 
of  real  property  contaminated  by 
hazardous  material.  This  policy  allows 
a  degree  of  fiexibility  that  is  not 
permitted  by  language  in  the  legislation 
that  created  Keweenaw  National 
Historical  Park  (KEWE).  The  NPS  will 
seek,  through  legislative  processes,  to 
modify  that  language,  thereby  assuring 
KEWE  is  on  the  same  footing  as  other 
parks  in  the  system  with  regard  to 
property  acquisition.  A  land  protection 
plan  will  be  developed  for  the  park  and 
will  establish  priorities  for  acquisition 
of  lands  or  interests  in  lands. 

Additional  future  studies  and  plans 
will  be  needed  to  implement  the  broad 
guidance  of  the  general  management 
plan,  such  as  historic  structure  reports, 
a  historic  resource  study,  a  cultural 
landscape  report,  an  ethnographic 
overview,  oral  history  interviews,  a 
comprehensive  interpretive  plan,  a 
resource  management  plan,  a  boundary 
study,  and  hazardous  substances 
surveys  for  lands  proposed  for 
acquisition. 

Background  of  Project 

The  concept  of  a  park  to 
commemorate  the  significance  of  copper 
mining  on  the  Keweenaw  Peninsula 
surfaced  in  northern  Michigan  in  1974. 
In  response  to  a  congressional  request, 
the  National  Park  Service  prepared 
national  historic  landmark  nominations 
that  resulted  in  the  establishment  in 
1989  of  the  Quincy  Mining  Company 
Historic  District  and  the  Calumet 
Historic  District.  A  Study  of 
Alternatives,  Proposed  Keweenaw 
National  Historical  Park,  was  prepared 
in  1991  and  its  findings  led  Congress  to 
pass  Public  Law  102-543  on  October  27, 
1992.  Public  Law  102-543  established 
Keweenaw  National  Historical  Park  as  a 


unit  of  the  National  Park  System.  The 
purposes  of  the  legislation  are  to  (1) 
preserve  the  nationally  significant 
historical  and  cultural  sites,  structures, 
and  districts  of  a  portion  of  the 
Keweenaw  Peninsula  in  the  State  of 
Michigan  for  the  education,  benefit,  and 
inspiration  of  present  and  future 
generations;  and  (2)  to  interpret  the 
historic  synergism  between  the 
geological,  aboriginal,  sociological, 
cultural,  technological,  and  corporate 
forces  that  relate  the  story  of  copper  on 
the  Keweenaw  Peninsula. 

The  legislation  also  established  the 
Keweenaw  National  Historical  Park 
Advisory  Commission  to  advise  and 
assist  the  Secretary  of  Interior.  While 
the  legislation  identified  operating 
authorities  for  the  Commission, 
President  Bush  did  not  activate  those, 
authorities  due  to  incongruities  in  the 
language  related  to  how  Commission 
members  were  appointed.  These 
operating  authorities,  once  activated, 
will  provide  the  avenue  by  which  much 
of  the  legislative  intent,  especially  as  it 
relates  to  the  preservation  and 
interpretation  of  resources  outside  the 
park  boundaries,  can  be  realized. 

The  Quincy  unit,  with  about  1,120 
acres,  is  just  northeast  of  the  city  of 
Hancock  and  adjacent  to  Portage  Lake. 
It  includes  the  remnant  structures  and 
mines  of  the  Quincy  Mining  Company 
and  its  associated  historic  landscape, 
including  the  Quincy  Smelter.  About  11 
miles  to  the  northeast  is  the  Calumet 
unit.  It  includes  about  750  acres  of 
remnant  administrative  and  mine 
buildings  and  the  associated  historic 
landscape  of  the  Calumet  and  Hecla 
Mining  Company,  and  the  supporting 
commercial  and  residential  areas  of  the 
Village  of  Calumet  and  Calumet 
Towrnship. 

Other  Alternatives  Considered 

The  Final  General  Management  Plan/ 
Environmental  Impact  Statement 
describes  four  alternatives  for 
management  actions,  the  environment 
that  would  be  affected  by  those 
alternatives,  and  the  environmental 
consequences  of  implementing  the 
alternative  actions.  The  major  topic 
areas  covered  in  each  alternative  are 
visitor  experience  and  interpretation, 
financial  and  technical  preservation 
assistance,  acquisition  of  properties, 
development  and  use  of  properties, 
administration  and  operation,  and 
implementation.  An  earlier  preliminary 
management  concept  looked  at  NPS 
acquisition  and  management  of  virtually 
every  significant  property  in  the  two 
park  units.  This  was  considered  but 
rejected  due  to  cost  and  contradiction  of 
the  partnership  approach  to 
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management  envisioned  by  the  park's 
enabling  legislation. 

The  three  alternatives  that  have  been 
considered  in  addition  to  the 
Alternative  4  proposed  action  can  be 
characterized  as  follows: 

Alternative  1,  the  no-action 
alternative,  proposes  no  changes  in  the 
current  management  direction.  Visitors 
would  still  rely  primarily  on  the 
services  provided  by  groups  like  the 
Quincy  Mine  Hoist  Association  and 
Coppertown  USA  and  other  sites  to 
learn  about  the  historic  resources  and 
the  history  of  copper  mining  on  the 
Keweenaw.  Calumet  would  remain 
primarily  a  self-discovery  area,  although 
some  information  would  be  available  at 
park  headquarters  and  other  places.  The 
park  staff  would  continue  to  work  in 
partnership  with  the  community  to  find 
ways  to  protect  resources  and  provide 
visitor  services.  These  efforts  would  be 
limited  by  minimal  NPS  staffing  and 
funding. 

The  community  assistance  alternative, 
alternative  2,  would  place  the 
community  at  the  forefront  of 
implementing  preservation  actions  and 
interpretive  and  educational  programs 
at  sites  throughout  the  park.  The 
protection  of  the  park's  significant 
resources  would  be  vested  in  the  local 
governments  through  the  designation  of 
local  historic  districts  and  preservation 
ordinances.  The  National  Park  Service 
would  remain  primarily  in  the 
background  in  a  support  role,  providing 
a  comprehensive  program  of  technical 
and  financial  assistance  to  the 
community  to  help  make  their  actions  a 
success.  The  primary  areas  of 
interaction  between  NPS  staff  and 
visitors  would  be  at  a  destination  visitor 
facility  in  the  Quincy  unit;  basip  visitor 
services  and  administrative  offices 
would  be  provided  in  a  facility  at  ^ 
Calumet. 

Alternative  3  proposes  a  much  more 
traditional  park  experience  in  the  core 
industrial  areas  of  each  park  unit.  As 
funding  and  staffing  levels  allowed,  the 
NPS  would  invest  substantially  in  each 
of  the  core  industrial  areas  by  acquiring 
significant  properties,  conducting 
resoiux:e  preservation,  and  adaptively 
using  the  structures.  Interpretive  staff 
and  media  would  be  located  at  key  sites. 
Partnerships  would  be  established  and 
technical  and  financial  assistance 
provided  in  order  to  advance 
preservation  of  core  industrial  area 
resources.  Preservation  and 
interpretation  of  resources  outside  the 
core  areas  would  be  dependent  on  the 
efforts  of  the  community. 


Basis  For  Decision 

Alternative  4,  the  selected  action, 
combines  the  best  aspects  of  alternatives 
2  and  3.  This  results  in  potentially  the 
broadest  level  of  resources  protection, 
interpretation,  visitor  services,  and  the 
optimum  opportunity  for  high  quality 
visitor  experiences.  This  approach 
remains  true  to  a  major  partnership 
approach  by  placing  significant 
emphasis  on  the  role  of  the  advisory 
commission  and  park  partners,  yet 
ensures  the  National  Park  Service  will 
have  a  very  public  role  in  the 
management  and  interpretation  of 
resources. 

Environmentally  Preferable  Alternative 

Environmentally  preferable  is  defined 
as  "the  alternative  that  will  promote  the 
national  environmental  policy  as 
expressed  in  NEPA's  section  101. 
Ordinarily,  this  means  the  alternative 
that  causes  the  least  damage  to  the 
biological  and  physical  environment:  it 
also  means  the  alternative  which  best 
protects,  preserves,  and  enhances 
historic,  cultural,  and  natural  resources" 
(Forty  Most  Asked  Questions 
Concerning  CEQ's  National 
Environmental  Policy  Act  Regulations, 
1981). 

Alternative  4,  the  selected  action,  is 
the  environmentally  preferable  action.  It 
best  meets  the  full  range  of  national 
environmental  policy  goals  as  stated  in 
NEPA's  section  101.  Alternative  4 
combines  the  two  major  resource 
preservation  strategies  presented  in 
alternatives  2  and  3.  A  comprehensive 
financial  and  technical  assistance 
program  will  provide  more 
opportunities  for  the  community  to 
accomplish  preservation  and  education 
efforts  within  the  park  and  surrounding 
community.  A  strong  partnership 
between  all  entities  will  help  ensure 
good  communication  and  effective 
decision  making  regarding  the  highest 
and  best  use  of  available  funds  and 
expertise.  And,  a  strong  NPS  presence 
will  show  Federal  commitment  to  and 
leadership  in  resource  preservation  and 
management.  The  NPS  acquisition 
program  will  result  in  additional 
protection  of  structures  and  landscapes. 
The  emphasis  on  preserving  and 
adaptively  using  the  many  historic 
structures  limits  the  future  need  for 
significant  new  development  and 
natural  resource  disturbance. 

Measures  To  Minimize  Environmental 
Harm 

All  practicable  measures  to  avoid  or 
minimize  environmental  impacts  that 
could  result  from  implementation  of  the 
selected  action  have  been  identified  and 


incorporated  in  the  selected  action. 
These  measures  are  presented  in  the 
FGMP/EIS.  However,  due  to  the 
programmatic  nature  of  the  general 
management  plan,  specific 
implementation  projects  will  be 
reviewed  as  necessary  for  compliance 
with  the  National  Historic  Preservation 
Act,  National  Environmental  Policy  Act, 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  and  other  applicable 
Federal  and  State  laws  and  regulations 
prior  to  project  clearance  and 
implementation.  Specific  measures  to 
minimize  environmental  harm  will  be 
included  in  implementation  plans 
called  for  (as  necessar\')  by  the  FGMP/ 
EIS.  The,se  plans  include:  a  historic 
resource  study,  a  cultural  landscape 
report,  historic  structure  reports,  an 
ethnographic  assessment,  a  resource 
management  plan,  development  concept 
plans,  schematic  design  documents, 
archeological  surveys,  a  land  protection 
plan,  level  1,  2,  and  3  hazardous 
substances  surveys,  and  a  boundary- 
study. 

The  following  measures  will  be 
implemented  by  Keweenaw  National 
Historical  Park  to  avoid  or  minimize 
environmental  harm  as  a  result  of 
implementing  the  selected  action,  or  to 
enhance  protection  of  resources  on  the 
Keweenaw  Peninsula. 

•  Keweenaw  National  Historical  Park  will 
work  cooperatively  with  the  advisory- 
commission,  state,  county,  township,  cit>'. 
and  village  agencies,  community 
organizations,  and  individual  landowners  to 
preserve  and  manage  resources  and  provide 
for  public  use.  Key  to  this  is  assisting  local 
jurisdictions  in  establishing  local  historic 
districts  and  preservation  ordinances. 
Ordinances  would  promote  both  preser\ation 
of  historic  properties  and  compatible  design 
of  new  development  in  the  park.  This  will 
lead  to  enhanced  protection  of  landscapes 
and  structures,  as  well  as  to  enhanced 
enjoyment  of  these  resources  by  the  public. 

•  The  park  will  establish  preserv-ation 
financial  assistance  grants  to  encourage 
preservation  projects  by  private  property 
owners.  Grant  criteria  would  include 
adherence  to  the  Secretary  of  the  Interior's 
Standards  for  the  Treatment  of  Historic 
Prop)erties. 

•  The  park  will  engage  in  additional  study, 
data  collection,  and  monitoring,  especially  of 
archeological  and  ethnographic  resources, 
cultural  landscapes,  historic  structures,  and 
visitor  uses  to  provide  the  knowledge  base 
needed  to  make  informed  decisions  for  the 
long-term  protection  and  preservation  of  park 
resources. 

•  The  park  will  acquire  and  provide 
appropriate  architectural  treatment  and  use 
of  some  historic  structures.  Treatments  will 
conform  to  the  Secretary  of  the  Interior's 
Standards.  Prior  to  acquisition  the  resources 
propKDsed  for  acquisition  will  be  surveyed  to 
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determine  the  nature  and  extent  of  hazardous 
materials  contamination,  if  any. 

•  Short-  and  long-term  soil  disturbance 
and  vegetation  loss  from  construction 
activities,  including  parking  areas,  puUoffs, 
walkways,  utility  lines,  public  facilities,  and 
landscape  restoration,  will  be  minimized 
through  appropriate  erosion  control  and 
revegetation  and  placement  of  focilities  on 
previously  disturbed  areas  wherever 
possible. 

Public  Involvement 

Public  scoping  meetings  for  the 
general  management  plan  were  held  in 
the  Keweenaw  area  in  1994  and  1995, 
including  meetings  with  the 
Commission  and  park  partners.  A 
scoping  newsletter  with  comment  form 
was  distributed  in  May  1995.  Park 
issues,  vision  statements,  purpose  and 
significance  statements,  and  interpretive 
themes  were  drafted  as  part  of  this 
process. 

In  September  1995,  a  briefing  booklet 
on  conceptual  planning  alternatives  was 
distributed  for  review  and  comment, 
and  public  meetings  were  held  in 
Houghton,  Calumet,  Marquette,  and 
Lansing  during  the  week  of  September 
12,  1995.  In  February  1996,  meetings 
and  briefings  were  held  with  members 
of  the  advisory  commission  and  park 
partners  on  the  preliminary  draft  plan. 
Substantial  revisions  were  made  per 
those  meetings  and  a  revised 
preliminary  draft  plan  and 
environmental  document  was 
distributed  for  review  during  the  fall  of 

1996.  On  December  10  and  11,  1996, 
further  meetings  were  held  with  the 
advisory  commission  and  other  park 
partners,  local  agencies,  and  cooperating 
sites.  Substantive  comments  focused  on 
concern  that  the  seriousness  of  the 
hazardous  materials  issue  had  been 
overstated  and  presented  too  negatively; 
the  need  to  formalize  the  current 
informal  arrangements  between  the  NPS 
and  cooperating  sites;  and  that  formal 
recognition  and  establishment  of  a 
workable  partnership  arrangement  was 
needed  that  did  not  weaken  the 
authority  of  the  park's  advisory 
commission  and  treated  other  groups  as 
partners,  not  as  "friends"  of  the  park. 

Reflecting  many  revisions  in  response 
to  comments  on  the  preliminary  draft, 
the  Draft  General  Management  Plan/ 
Environmental  Impact  Statement  was 
printed  and  made  available  to  the  public 
on  September  1,  1997.  The  official 
review  period  closed  on  October  31, 

1997.  Copies  were  placed  on  review  in 
local  libraries  and  government  offices 
and  were  mailed  primarily  to  the  park's 
mailing  list  of  agencies  and 
organizations.  A  summary  newsletter 
was  distributed  to  others  announcing 
public  meetings  and  the  availability  of 


the  draft  document.  The  first  meeting 
was  held  at  Calumet  Elementary  on 
September  22, 1997  and  approximately 
35  attended.  A  second  public  meeting 
was  held  on  September  23, 1997  at 
Suomi  College  in  Hancock,  with  about 
15  attending.  During  the  60-day  public 
comment  period,  seven  letters  were 
received.  These  letters  were  reproduced 
in  the  final  document  along  wilh  agency 
responses. 

The  Final  General  Management  Plan/ 
Environmental  Impact  Statement  was 
made  available  for  a  30-day  no-action 
period  on  June  19, 1998.  Approximately 
250  copies  of  the  FGMP/EIS  were 
distributed  primarily  to  key  agencies 
and  organizations.  Copies  were  made 
available  in  local  libraries  and 
government  agencies  and  upon  request. 
The  FGMP/EIS  contains  a  full  summary 
of  the  public  involvement  process  and 
substantive  comments  received. 

Approved:  August  13,  1998. 
David  Given, 

Acting  Regional  Director,  Midwest  Region, 

National  Park  Service. 

|FR  Doc.  98-23273  Filed  &-28-98;  8:45  am) 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Death  Valley  National  Park  Advisory 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Commission 
Act  that  a  meeting  of  the  Death  Valley 
National  Park  Advisory  Commission 
will  be  held  September  16  and  17,  1998; 
assemble  at  8:00  AM  at  the  Quality  Inn, 
1520  East  Main  Street,  Barstow, 
California. 

The  main  agenda  will  include: 

•  Overview  of  the  General 
Management  Plan  (GMP) 

•  Discussion  of  GMP  alternatives 

•  Items  for  Discussion  at  Upcoming 
Meetings 

The  Advisory  Commission  was 
established  by  Pub.  L.  3—433  to  provide 
for  the  advice  on  development  and 
implementation  of  the  Gisneral 
Management  Plan. 

Members  of  the  Commission  are 
Janice  Allen,  Kathy  Davis,  Michael 
Dorame,  Mark  Ellis,  Pauline  Esteves, 
Stanley  Haye,  Sue  Hickman,  Cal  Jepson, 
Joan  Lolmaugh,  Gary  O'Connor,  Alan 
Peckham.  Michael  Prather,  Robert 
Revert,  Wayne  Schulz,  and  Gilbert 
Zimmerman. 


This  meeting  is  open  to  the  public. 
Richard  H.  Martin, 

Superintendent,  Death  Valley  National  Park. 
(FR  Doc.  98-23275  Filed  8-28-98;  8:45  am] 

BILUNG  CODE  4aiO-70-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor 
Commission  Meeting 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Delaware  and 
Lehigh  Navigation  Canal  National 
Heritage  Corridor  Commission.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463). 

Meeting  Date  and  Time:  Friday, 

September  11,  1998;  1:30-4:00  p.m. 

Address:  Residence  of  Ben  and  Carole 
Walbert,  87  Broadway,  Jim  Thorpe, 
PA  18229. 

The  agenda  for  the  meeting  will  focus 
on  implementation  of  the  Management 
Action  Plan  for  the  Delaware  and 
Lehigh  Canal  National  Heritage  Corridor 
and  State  Heritage  Park.  The 
Commission  was  established  to  assist 
the  Commonwealth  of  Pennsylvania  and 
its  political  subdivisions  in  planning 
and  implementing  an  integrated  strategy 
for  protecting  and  promoting  cultural, 
historic  and  natural  resources.  The 
Commission  reports  to  the  Secretary  of 
the  Interior  and  to  Congress. 

SUPPLEMENTARY  INFORMATION:  The 
Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor  Commission 
was  established  by  Pub.  L.  100-692, 
November  18,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  G.  Holub,  Chief  Financial 
Officer/Grants  Administrator,  Delaware 
and  Lehigh  Navigation  Canal,  National 
Heritage  Corridor  Commission,  10  E. 
Church  Street,  Room  A-208,  Bethlehem, 
PA  18018,  (610)  861-9345. 

Dated:  August  20. 1998. 

Denise  G.  Holub, 

Chief  Financial  Officer/Grants  Administrator, 
Delaware  and  Lehigh  Navigation  Canal  NHC 
Commission. 

(FR  Doc.  98-23297  Filed  8-2a-98;  8:45  am] 

BILUNG  CODE  SSSO-PE-M 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Revision — Notice  of  Inventory 
Completion  for  Native  American 
Human  Remains,  Associated  Funerary 
Objects,  and  Unassociated  Funerary 
Objects  in  the  Control  of  the  United 
States  Marine  Corps,  Department  of 
the  Navy,  Honolulu,  HI;  and  In  the 
Possession  of  the  Bemice  Pauahi 
Bishop  Museum,  Honolulu,  HI 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains,  associated  funerary  objects, 
and  unassociated  funerary  objects  in  the 
control  of  the  United  States  Marine 
Corps,  Department  of  the  Navy, 
Honolulu,  HI;  and  in  the  possession  of 
the  Bemice  Pauahi  Bishop  Museum, 
Honolulu,  HI.  This  notice  modifies  the 
culturally  affiliated  Native  Hawaiian 
organizations  in  the  Notice  of  Inventory 
Completion  published  April  22, 1998. 
A  detailed  assessment  of  the  human 
remains  was  made  by  United  States 
Marine  Corps  and  Bishop  Museum 
professional  staff  in  consultation  with 
representatives  of  Hui  Malama  I  Na 
Kupuna  O  Hawai'i  Nei  and  the  Office  of 
Hawaiian  Affairs. 

Based  on  skeletal  and  cranial 
morphology,  dentition,  style  and  type  of 
associated  funerary  objects,  manner  of 
interments,  and  recovery  locations,  the 
human  remains  listed  above  have  been 
determined  to  be  Native  Hawaiian.  In 
consultation  with  Native  Hawaiian 
organizations,  the  U.S.  Marine  Corps 
and  the  Bishop  Museum  decided  that  no 
attempt  would  be  made  to  determine  the 
age  of  the  human  remains.  The  various 
ohana,  or  families,  listed  below  are 
Native  Hawaiian  organizations  under  43 
CFR  10.2  (b)(3)(i). 

Based  on  the  above  mentioned 
information,  officials  of  the  U.S.  Marine 
Corps  and  the  Bishop  Museum  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  referred 
to  above  represent  the  physical  remains 
of  a  minimum  of  1,582  individuals  of 
Native  American  ancestry.  Officials  of 
the  U.S.  Marine  Corps  and  the  Bishop 
Museum  have  also  determined  that, 
pursuant  to  43  CFR  10.2  (d)(2).  the  251 
objects  referred  to  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Officials  of  the  U.S. 


Marine  Corps  and  the  Bishop  Museum 
have  further  determined  that,  pursuant 
to  43  CFR  10.2  (d)(2)(ii),  these  30 
cultural  items  are  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  an  Native  American  individual. 
Lastly,  officials  of  the  U.S.  Marine  Corps 
and  the  Bishop  Museum  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  Native  American 
human  remains,  associated  funerary 
objects,  and  unassociated  funerary 
objects  and  Sam  Monet/Fannie  L.  Moniz 
Ohana,  Nalani  Olds  Ohana.  Terrilee 
Napua  Keko'olani-Raymond  Ohana, 
Carlos  Manuel  Ohana,  Eric  Fo'ohina  on 
his  behalf  and  on  behalf  of  Huna 
Research  Institute,  the  Princess  Nahoa 
Olelo  o  Kamehameha  Society,  Ka 
Ohana  O  Na  Iwi  o  Mokapu 
representing  Gladys  Pualoa  and  Ipolani 
Tano;  Auld/Shaw  Ohana;  Victor 
Keli'imaika'i  Boyd  Ohana;  VanHom 
Diamond  Ohana;  Kekumano  Ohana; 
Hui  Malama  I  Na  Kupuna  O  Hawai'i 
Nei;  Ka  Lahui  Hawaii;  Ko'olauloa 
Hawaiian  Civic  Club;  O'ahu  Island 
Burial  Council;  the  Office  of  Hawaiian 
Affairs;  Delilah  Ortiz  Ohana;  Ella 
Paguyo  Ohana;  Paoa/Kea/Lono  Ohana; 
Herbert  Pratt  Ohana;  and  the  Prince 
Kuhio  Hawaiian  Civic  Club. 

This  notice  has  been  sent  to  Sam 
Monet/Fannie  L.  Moniz  Ohana,  Nalani 
Olds  Ohana,  Terrilee  Napua 
Keko'olani-Raymond  Ohana.  Carlos 
Manuel  Ohana,  Eric  Po'ohina  on  his 
behalf  and  on  behalf  of  Huna  Research 
Institute,  the  Princess  Nahoa  Olelo  o 
Kamehameha  Society,  Ka  Ohana  O  Na 
I%vi  o  Mokapu  representing  Gladys 
Pualoa  and  Ipolani  Tano;  Auld/Shaw 
Ohana;  Victor  Keli'imaika'i  Boyd 
Ohana;  VanHom  Diamond  Ohana; 
Kekumano  Ohana;  Hui  Malama  I  Na 
Kupuna  O  Hawai'i  Nei;  Ka  Lahui 
Hawaii;  Ko'olauloa  Hawaiian  Civic 
Club;  O'ahu  Island  Burial  Council;  the 
Office  of  Hawaiian  Affairs;  Delilah 
Ortiz  Ohana;  Ella  Paguyo  Ohana;  Paoa/ 
Kea/Lono  Ohana;  Hn^rt  Pratt  Ohana; 
and  the  Prince  Kuhio  Hawaiian  Civic 
Club.  Questions  regarding  this  notice 
should  be  directed  to  Ms.  June 
Cleghom.  Staff  Archeologist,  Marine 
Corps  Base  Hawaii,  Kaneohe  Bay,  HI 
96863-3002;  telephone:  (808)  257-6920, 
ext.  230.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  Sam  Monet/Fannie  L.  Moniz  Ohana, 
Nalani  Olds  Ohana,  Terrilee  Napua 


Keko'olani-Raymond  Ohana.  Carlos 
Manuel  Ohana,  Eric  Po'ohina  on  his 
behalf  and  on  behalf  of  Huna  Research 
Institute,  the  Princess  Nahoa  Olelo  o 
Kamehameha  Society.  Ka  Ohana  O  Na 
Iwi  o  Mokapu  representing  Gladys 
Pualoa  and  Ipolani  Tano;  Auld/Shaw 
Ohana;  Victor  Keli'imaika'i  Boyd 
Ohana;  VanHom  Diamond  Ohana; 
Kekumano  Ohana;  Hui  Malama  I  Na 
Kupuna  O  Hawaiyi  Nei;  Ka  Lahui 
Hawaii;  Ko'olauloa  Hawaiian  Civic 
Club;  O'ahu  Island  Burial  Council;  the 
Office  of  Hawaiian  Affairs;  Delilah 
Ortiz  Ohana;  Ella  Paguyo  Ohana;  Paoa/ 
Kea/Lono  Ohana;  Herbert  Pratt  Ohana; 
and  the  Prince  Kuhio  Hawaiian  Civic 
Club  may  begin  after  September  30, 
1998,  and  at  such  time  as  the  requesting 
parties  agree  upon  their  disposition  or 
the  dispute  is  otherwise  resolved 
pursuant  to  the  provisions  of  NAGPRA 
or  by  a  court  of  competent  jurisdiction 
[25  U.S.C.  3005  (e)]. 
Dated:  August  25.  1998. 
Velena  Canouts.  * 

Acting  Departmental  Consulting 
Archeologist. 

Deputy  Manager,  Archeology  and 
Ethnography  Program. 

(FR  Doc.  98-23296  Filed  8-28-98;  8:45  am) 

BILUNG  CODE  4310-7D-F 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  24,  1998,  a 
proposed  Consent  Decree  in  United 
States  V.  Zeneca  Inc..  Civ.  No.  1-98- 
0096,  was  lodged  with  the  United  States 
District  Court  for  the  Middle  District  of 
Tennessee. 

In  this  action  against  Zeneca,  Inc., 
("Zeneca")  the  United  States  sought  to 
recover  civil  penalties  and  enjoin 
violations  of  the  Safe  Drinking  Water 
Act,  42  U.S.C.  300f,  et  seq..  and  the 
implementing  Underground  Injection 
Control  regulations,  40  CFR  144.28.  the 
Resource  Conservation  and  Recovery 
Act,  42  U.S.C.  6901  et  seq  .  the  Clean 
Water  Act,  33  U.S.C.  1251  et  seq.,  and 
the  Clean  Air  Act,  42  U.S.C.  7413.  The 
United  States  also  sought  relief  under 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9606.  Zeneca  operates  a 
chemical  manufacturing  facility  in 
Mount  Pleasant,  Tennessee. 

This  settlement  resolves  civil  claims 
pending  against  Zeneca  at  its  Mount 
Pleasant  facility.  The  proposed  Decree 
provides  that  Zeneca  will  pay  a  civil 
penalty  of  $3.5  million,  and  undertake 
two  pollution  prevention  Supplemental 
Environmental  Projects  ("SEPs")  at  a 
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cost  of  S2.5  million.  Under  the  Decree, 
up  to  S500.000  of  the  penalty  can  be 
mitigated  through  SEPs.  The  proposed 
Decree  provides  for  cessation  of 
underground  injection  by  May  1999, 
interim  reductions  in  the  underground 
injection  of  contaminants,  and  extensive 
RCRA  corrective  action  at  nine 
hazardous  waste  disposal  sites. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Zeneca,  Inc..  D.J.  Ref. 
90-7-1-849. 

The  consent  decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  110  Ninth  Avenue  South, 
Nashville,  TN  37203-3870,  at  U.S.  EPA 
Region  4,  61  Forsyth  Street,  S\V, 
Atlanta,  Georgia  30303,  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N\V,  3rd  Floor,  Washington.  DC  20005, 
(202)  624-0892.  A  copy  of  the  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Librar\', 
1 120  G  Street.  NW.  3rd  Floor. 
Washington,  DC  20005.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $21.75  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 
Joel  Gross, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  \'atural  Resources  Division. 
(FR  Doc.  98-23334  Filed  8-28-98;  8:45  am) 
BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  98-41 ; 
Exemption  Application  No.  D-1 0372,  et  al.] 

Grant  of  Individual  Exemptions; 
Lehman  Brothers  Inc.  (Lehman)  and 
Lehman  Brothers  Trust  Company  and 
Affiliates  (LBTC),  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 


Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31,  1978. 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Lehman  Brothers  Inc.  (Lehman)  and 
Lehman  Brothers  Trust  Company  and 
Affiliates  (LBTC),  Located  in  New  York, 
New  York 

(Prohibited  Transaction  Exemption  98-41; 
Exemption  Application  No.  I>-10327] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to:  (1)  the 
lending  of  securities  to  Lehman  or  to 
any  other  U.S.  registered  broker-dealer 


who  is  an  affiliate  of  Lehman 
(collectively,  Lehman  Broker-Dealers) 
by  employee  benefit  plans,  including 
commingled  investment  funds  holding 
plan  assets  (the  Client  Plans),  with 
respect  to  which  the  Lehman  Broker- 
Dealer  is  a  party  in  interest,  or  for  which 
LBTC  or  any  other  affiliate  of  Lehman, 
acts  as  directed  trustee  or  custodian 
and/or  securities  lending  agent  (or  sub- 
agent)  for  such  Client  Plan;  and  (2)  the 
receipt  of  compensation  by  LBTC  in 
connection  with  these  transactions, 
provided  that  the  following  conditions 
are  met: 

1.  Neither  the  Lehman  Broker-Dealers 
nor  LBTC  has  or  exercises  discretionary 
authority  or  control  with  respect  to  the 
investment  of  the  assets  of  Client  Plans 
involved  in  the  transaction  (other  than 
with  respect  to  the  investment  of  cash 
collateral  after  the  securities  have  been 
loaned  and  collateral  received),  or 
renders  investment  advise  (within  the 
meaning  of  29  CFR  2510.3-21(c))  with 
respect  to  those  assets,  including 
decisions  concerning  a  Client  Plan's 
acquisition  or  disposition  of  securities 
available  for  loan; 

2.  Before  a  Client  Plan  participates  in 
a  securities  lending  program  and  before 
any  loan  of  securities  to  the  Lehman 
Broker-Dealers  is  affected,  a  Client  Plan 
fiduciary  who  is  independent  of  LBTC 
and  the  Lehman  Broker-Dealers  must 
have: 

(a)  Authorized  and  approved  a 
securities  lending  authorization 
agreement  with  LBTC  (the  Agency 
Agreement),  where  LBTC  is  acting  as  the 
direct  securities  lending  agent; 

(b)  Authorized  and  approved  the 
primary  securities  lending  authorization 
agreement  (the  Primary  Lending 
Agreement)  with  the  primary  lending 
agent,  where  LBTC  is  lending  securities 
under  a  sub-agency  arrangement  with 
the  primary  lending  agent;' 

(c)  Approved  the  general  terms  of  the 
securities  loan  agreement  (the  Basic 
Loan  Agreement)  between  such  Client 
Plan  and  the  borrower,  the  Lehman 
Broker-Dealers,  the  specific  terms  of 
which  are  negotiated  and  entered  into 
by  LBTC; 

3.  A  Client  Plan  may  terminate  the 
securities  lending  agency  agreement  at 
any  time  without  penalty  on  five  (5) 
business  days  notice,  whereupon  the 
Lehman  Broker-Dealers  shall  deliver 


'  When  LBTC  acts  as  sub-agent,  rather  than  the 
primary  lending  agent,  the  primary  lending  agent  is 
receiving  no  section  406(b)  of  the  Act  relief  herein. 
In  such  situations,  the  primary  lending  agent  may 
be  provided  relief  by  Prohibited  Transaction  Class 
Exemption  (PTE)  81-6  and  PTE  82-63.  PTE  81-6 
was  published  at  46  FR  7527,  January  23.  1981.  as 
amended  al  52  FR  18754,  May  19. 1987,  and  PTE 
82-63  was  published  at  47  FR  14804,  April  6.  1982. 
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securities  identical  to  the  borrowed 
securities  (or  the  equivalent  in  the  event 
of  reorganization,  recapitalization  or 
merger  of  the  issuer  of  the  borrowed 
securities)  to  the  plan  within  (a)  the 
customary  delivery  period  for  such 
securities,  (b)  five  (5)  business  days,  or 
(c)  the  time  negotiated  for  such  delivery 
by  the  Client  Plan  and  the  Lehman 
Broker-Dealers,  whichever  is  less; 

4.  LBTC  (or  another  custodian  on 
behalf  of  the  Client  Plan)  will  receive 
from  the  Lehman  Broker-Dealers  either 
by  physical  delivery,  book  entry  in  a 
securities  depository,  wire  transfer  or 
similar  means  collateral  consisting  of 
U.S.  dollars,  securities  issued  or 
guaranteed  by  the  U.S.  Government  or 
its  agencies  or  irrevocable  U.S.  bank 
letters  of  credit  (issued  by  an  entity 
other  than  the  Lehman  Broker-Dealers) 
or  other  collateral  permitted  under 
Prohibited  Transaction  Exemption  (PTE) 
81-6  (as  amended  from  time  to  time  or, 
alternatively,  any  additional  or 
superceding  class  exemption  that  may 
be  issued  to  cover  securities  lending  by 
employee  benefit  plans)  by  the  close  of 
business  on  or  before  the  day  the  loaned 
securities  are  delivered  to  the  Lehman 
Broker-Dealers; 

5.  The  market  value  of  the  collateral 
will  initially  equal  at  least  102  percent 
of  the  market  value  of  the  loaned 
securities.  If  the  market  value  of  the 
collateral  on  the  close  of  trading  on  a 
business  day  falls  below  100  percent  of 
the  market  value  of  the  borrowed 
securities  at  the  close  of  business  on 
that  day,  the  Lehman  Broker-Dealers 
will  deliver  additional  collateral  on  the 
following  day  such  that  the  market 
value  of  the  collateral  will  again  equal 
102  percent.  The  Basic  Loan  Agreement 
will  give  the  Client  Plans  a  continuing 
security  interest  in,  and  a  lien  on,  the 
collateral.  LBTC  will  monitor  the  level 
of  the  collateral  daily; 

6.  All  the  procedures  regarding  the 
securities  lending  activities  will  at  a 
minimum  conform  to  the  applicable 
provisions  of  PTE  81-6  and  PTE  82-63; 

7.  In  the  event  the  Lehman  Broker- 
E)ealer  fails  to  return  securities  within  a 
designated  time,  the  Client  Plan  will 
have  the  right  under  the  Basic  Loan 
Agreement  to  purchase  securities 
identical  to  the  borrowed  securities  and 
apply  the  collateral  to  payment  of  the 
purchase  price.  If  the  collateral  is 
insufficient  to  satisfy  the  Lehman 
Broker-Dealer's  obligation  to  return  the 
Client  Plan's  securities,  the  Lehman 
Broker-Dealer  will  indemnify  the  Client 
Plan  with  respect  to  the  difference 
between  the  replacement  cost  of 
securities  and  the  market  value  of  the 
collateral  on  the  date  the  loan  is 
declared  in  default,  together  with 


expenses  incurred  by  the  Client  Plan 
plus  applicable  interest  at  a  reasonable 
rate,  including  any  attorneys  fees 
incurred  by  the  Client  Plan  for  legal 
action  arising  out  of  default  on  the 
loans,  or  failure  by  the  Lehman  Broker- 
Dealer  to  properly  indemnify  the  Client 
Plan; 

8.  The  Client  Plan  will  receive  the 
equivalent  of  all  distributions  made  to 
the  holders  of  the  borrowed  securities 
during  the  term  of  the  loan,  including, 
but  not  limited  to,  cash  dividends, 
interest  payments,  shares  of  stock  as  a 
result  of  stock  splits  and  rights  to 
purchase  additional  securities,  or  other 
distributions; 

9.  Only  Client  Plans  with  total  assets 
having  an  aggregate  market  value  of  at 
least  $50  million  are  permitted  to  lend 
securities  to  the  Lehman  Broker-Dealers; 
provided,  however,  that — 

(a)  In  the  case  of  two  or  more  Client 
Plans  which  are  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Related  Client  Plans),  whose  assets 
are  commingled  for  investment 
purposes  in  a  single  master  trust  or  any 
other  entity  the  assets  of  which  are 
"plan  assets"  imder  29  CFR  2510.3-101 
(the  Plan  Asset  Regulation),  which 
entity  is  engaged  in  securities  lending 
arrangements  with  the  Lehman  Broker- 
Dealers,  the  foregoing  $50  million 
requirement  shall  be  deemed  satisfied  if 
such  trust  or  other  entity  has  aggregate 
assets  which  are  in  excess  of  $50 
million;  provided  that  if  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  master  trust 
or  other  entity  is  not  the  employer  or  an 
affiliate  of  the  employer,  such  fiduciary 
has  total  assets  under  its  management 
and  control,  exclusive  of  the  $50  million 
threshold  amount  attributable  to  plan 
investment  in  the  commingled  entity, 
which  are  in  excess  of  $100  million. 

(b)  In  the  case  of  two  or  more  CUent 
Plans  which  are  not  maintained  by  the 
same  employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Unrelated  Client  Plans),  whose 
assets  are  commingled  for  investment 
purposes  in  a  group  trust  or  any  other 
form  of  entity  the  assets  of  which  are 
"plan  assets"  under  the  Plan  Asset 
Regulation,  which  entity  is  engaged  in 
securities  lending  arrangements  with 
the  Lehman  Broker-Dealers,  the 
foregoing  $50  million  requirement  is 
satisfied  if  such  trust  or  other  entity  has 
aggregate  assets  which  are  in  excess  of 
$50  million  (excluding  the  assets  of  any 
Plan  with  respect  to  which  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  group  trust 
or  other  entity  or  any  member  of  the 
controlled  group  of  corporations 


including  such  fiduciar>'  is  the 
employer  maintaining  such  Plan  or  an 
employee  organization  whose  members 
are  covered  by  such  Plan).  However,  the 
fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
group  trust  or  other  entity— 

(i)  Has  full  investment  responsibility 
with  respect  to  plan  assets  invested 
therein;  and 

(ii)  Has  total  assets  under  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amount 
attributable  to  plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  miUion.  (In  addition,  none  of 
the  entities  described  above  are  formed 
for  the  sole  purpose  of  making  loans  of 
securities.) 

10.  With  respect  to  any  calendar 
quarter,  at  least  50  percent  or  more  of 
the  outstanding  dollar  value  of 
securities  loans  negotiated  on  behalf  of 
Client  Plans  will  be  to  unrelated 
borrowers. 

11.  The  terms  of  each  loan  of 
securities  by  the  Client  Plans  to  the 
Lehman  Broker-Dealer  will  be  at  least  as 
favorable  to  such  plans  as  those  terms 
which  would  exist  in  a  comparable 
arm's-length  transaction  between 
unrelated  parties; 

12.  Each  Client  Plan  will  receive 
monthly  reports  on  the  transactions,  so 
that  an  independent  fiduciary  of  such 
plan  may  monitor  the  securities  lending 
transactions  with  the  Lehman  Broker- 
Dealer; 

13.  Before  entering  into  the  Basic 
Loan  Agreement  and  before  a  Client 
Plan  lends  any  securities  to  the  Lehman 
Broker-Dealer,  an  independent  fiduciary 
of  such  Client  Plan  will  receive 
sufficient  informatioji,  concerning  the 
financial  condition  of  the  Lehman 
Broker-Dealer,  including  the  audited 
and  unaudited  financial  statements  of 
the  Lehman  Broker-Dealer; 

14.  The  Lehman  Broker-Dealer  will 
provide  to  a  Client  Plan  prompt  notice 
at  the  time  of  each  loan  by  such  plan  of 
any  material  adverse  changes  in  the 
Lehman  Broker-Dealer's  financial 
condition,  since  the  date  of  the  most 
recently  furnished  financial  statements; 

15.  With  regard  to  the  "exclusive 
borrowing"  agreement  (as  described 
below),  the  Lehman  Broker-Dealer  will 
directly  negotiate  the  agreement  with  a 
Client  Plan  fiduciary  who  is 
independent  of  the  Lehman  Broker- 
Dealers  and  LBTC,  and  such  agreement 
may  be  terminated  by  either  party  to  the 
agreement  at  any  time;  ^ 


2  The  termination  will  be  without  penalty  to  the 
Client  Plan,  except  for  the  return  to  the  Lehman 
Broker-Dealers  of  a  part  of  any  flat  foe  paid  by  the 
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16.  The  Client  Plan:  (a)  receives  a 
reasonable  fee  that  is  related  to  the 
value  of  the  borrowed  securities  and  the 
duration  of  the  loan,  or  (b)  has  the 
opportunity  to  derive  compensation 
through  the  investment  of  cash 
collateral.  In  the  case  of  cash  collateral, 
the  Client  Plan  may  pay  a  loan  rebate  or 
similar  fee  to  the  Lehman  Broker-Dealer, 
if  such  fee  is  not  greater  than  the  fee  the 
Client  Plan  would  pay  an  unrelated 
party  in  an  arm's  length  transaction; 

17.  In  the  event  that  a  Lehman  Broker- 
Dealer  is  also  the  securities  lending 
agent  for  a  Client  Plan,  LBTC  shall  act 
as  securities  lending  sub-agent  in 
connection  with  any  loan  of  securities 
to  the  Lehman  Broker-Dealer; 

18.  Prior  to  the  Client  Plan's  approval 
of  the  lending  of  its  securities  to  the 
Lehman  Broker-Dealers,  a  copy  of  this 
exemption  (and  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  on  June  19.  1998  at  63 
FR  33717)  will  be  provided  to  the  Client 
Plan;  and 

19.  Lehman  maintains  or  causes  to  be 
maintained  within  the  United  States  for 
a  period  of  six  years  from  the  date  of 
such  transaction  such  records  as  are 
necessary  to  enable  the  persons 
described  in  paragraph  (20)  below  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met;  except 
that  a  party  in  interest  with  respect  to 
an  employee  benefit  plan,  other  than 
Lehman  or  the  Lehman  Broker-Dealers, 
shall  not  be  subject  to  a  civil  penalty 
under  section  502(i)  of  the  Act  or  the 
taxes  imposed  by  section  4975(a)  or  (b) 
of  the  Code,  if  such  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  this  section, 
and  a  prohibited  tremsaction  will  not  be 
deemed  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of 
Lehman  or  the  Lehman  Broker-Dealers, 
such  records  are  lost  or  destroyed  prior 
to  the  end  of  such  six  year  period; 

20.  (i)  Except  as  provided  in 
subparagraph  (ii)  of  this  paragraph  (20) 
and  notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (19)  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(a)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service,  or  the 
Securities  and  Exchange  Commission, 

(b)  Any  fiduciary  of  a  Client  Plan  or 
any  duly  authorized  representative  of 
such  fiduciary. 


Lehman  Broker-Dealers  to  the  Client  Plan,  if  the 
Client  Plan  has  terminated  its  exclusive  borrowing 
agreement  with  the  Lehman  Broker-Dealers. 


(c)  Any  contributing  employer  to  any 
Client  Plan,  or  any  duly  authorized 
employee  or  representative  of  such 
employer,  and 

(d)  Any  participant  or  beneficiary  of 
any  Client  Plan,  or  any  duly  authorized 
representative  of  such  participant  or 
beneficiary. 

(ii)  None  of  the  persons  described  in 
subparagraphs  (b)-(d)  of  this  paragraph 
(20)  shall  be  authorized  to  examine 
trade  secrets  of  Lehman  or  the  Lehman 
Broker-Dealers,  or  commercial  or 
financial  information  which  is 
privileged  or  confidential. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
published  on  June  19,  1998  at  63  FR 
33717. 

Written  Comments 

The  Department  received  one  written 
comment  with  respect  to  the  Notice  and 
no  requests  for  a  public  hearing.  The 
comment  was  filed  by  Lehman.  The 
comment  concerns  footnote  2  of  the 
Notice,  which  stated  that: 

The  Department  notes  that  this  proposed 
exemption  would  provide  relief  from  the 
restrictions  of  section  406(a)  as  well  as 
section  406(b)(1)  and  (b)(2)  of  the  Act. 
whereas  PTE  81-6  provides  relief  only  for 
securities  lending  transactions  which  would 
violate  section  406(a)  of  the  Act.  Thus,  any 
amendments  that  may  be  made  by  the 
Department  to  PTE  81-6  which  would  permit 
different  types  of  assets  to  be  used  as 
collateral  for  a  securities  loan  would  not 
allow  the  use  of  such  assets  as  collateral 
under  this  projX)sed  exemption  to  the  extent 
that  the  transactions  covered  by  this 
exemption  (if  granted)  would  require  relief 
from  section  406(b)  of  the  Act. 

Lehman  requests  that  this  footnote  be 
deleted  from  the  final  exemption. 

Footnote  2  of  the  Notice  was  also 
included  by  the  Department  in  the 
written  comments  contained  in  PTE  98- 
23  (63  FR  29435).  an  individual 
exemption  for  securities  lending 
transactions  by  Bankers  Trust  Company 
and  its  affiliates  (Bankers  Trust) 
published  in  the  Federal  Register  on 
May  29, 1998. 

However,  subsequent  comments  made 
to  the  Department  by  Bankers  Trust  also 
requested  that  the  Diepartment  withdraw 
its  comments  on  this  matter  with 
respect  to  PTE  98-23.  The  requests  by 
Bankers  Trust  and  Lehman  were  made 
with  the  intent  of  avoiding  possible 
confusion  and  preserving  the 
availability  of  relief  under  the  Bankers 
Trust  and  Lehman  individual 
exemptions  when  different  types  of 
assets  are  permitted  to  be  used  as 
collateral  under  an  amended  version  of 


PTE  81-6  or  a  superceding  class 
exemption.  In  this  regard.  Lehman  (and 
Bankers  Trust)  state  that  nothing  in  the 
record  suggests  that  the  type  of 
collateral  available  under  the  individual 
exemptions  should  be  different  in  any 
manner  from  the  collateral  requirements 
of  PTE  81-6. 

Upon  consideration  of  these 
comments,  the  Department  has  modified 
the  final  exemption  for  Lehman  by 
deleting  Footnote  2.  as  it  appeared  in 
the  Notice.  In  addition,  the  Department 
has  indicated  to  Bankers  Trust  that  it 
should  consider  the  Department's 
comments  on  this  issue  withdrawn  with 
respect  to  PTE  98-23. 

Accordingly,  the  Department  has 
determined  to  grant  the  proposed 
exemption  as  modified. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

Van  Ness  Plastic  Molding  Co.,  Inc., 
Employees'  Money  Purchase  Pension 
Plan  (the  Plan),  Located  in  Belleville, 
NT 

[Prohibited  Transaction  Exemption  98—42; 
Exemption  Application  No.  I>-10483) 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the 
making  to  the  Plan  of  a  restoration 
payment  (the  Restoration  Payment)  with 
respect  to  certain  defaulted  third-party 
notes  (Note  1,  Note  2  and  Note  3; 
collectively,  the  Notes)  by  the  Van  Ness 
Plastic  Molding  Co.,  Inc.  (the  Employer), 
a  party  in  interest  with  respect  to  the 
Plan;  and  (2)  the  potential  future  receipt 
by  the  Employer  of  recapture  payments 
(the  Recapture  Payments)  made  to  the 
Plan  pursuant  to  bankruptcy 
proceedings  involving  the  issuer/ 
assignor  of  the  Notes. 

This  exemption  is  subject  to  the 
following  conditions: 

(a)  Mr.  William  Van  Ness,  the  Plan 
trustee,  agrees  to  have  excluded  from 
his  individual  account  in  the  Plan  (the 
Account)  any  benefit  attributable  to  the 
Restoration  Payment,  such  that  the  total 
Restoration  Payment  is  allocated  to  the 
Accounts  of  the  other  Plan  participants 
and  does  not  include  any  portion 
related  to  the  interest  of  Mr.  Van  Ness's 
Account  in  the  Notes. 

(b)  The  Restoration  Payment,  which  is 
calculated  based  upon  the  Account 
balances  in  the  Plan  of  participants 
other  than  Mr.  Van  Ness,  covers — 
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(1)  The  aggregate  unrecovered 
principal  of  the  Notes  plus  accrued,  but 
unpaid,  interest  on  the  Notes  as  of  the 
dates  of  default,  calculated  through 
December  31,  1997; 

(2)  An  additional  amount  representing 
interest  on  the  unrecovered  principal  of 
Notes  2  and  3,  originally  scheduled  for 
maturity  in  1999,  from  January  1998 
until  the  date  the  Restoration  Payment 
is  made;  and 

(3)  Lost  opportunity  costs  associated 
with  Note  1,  which  was  originally 
scheduled  for  maturity  in  1997,  from 
January  1998  until  the  date  the 
Restoration  Payment  is  made. 

(c)  Any  Recapture  Payments  are 
restricted  solely  to  the  amounts,  if  any, 
recovered  by  the  Plan  with  respect  to 
the  Notes  in  litigation  or  otherwise. 

(d)  The  Restoration  Payment  is  made 
to  resolve  potential  claims  for  breach  of 
fiduciary  duty  relating  to  the 
management  of  the  Plan. 

(e)  The  Employer  receives  a  favorable 
ruling  from  the  Internal  Revenue 
Service  that  the  Restoration  Payment 
does  not  constitute  a  "contribution"  or 
other  payment  that  will  disqualify  the 
Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  June 
29,  1998  at  63  FR  35281. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  reUeve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 


administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption,  hi  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change,  hi  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington.  D.C.,  this  24th  day 
of  August,  1998. 

Ivan  Strasfleld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 

(FR  Doc.  9»-23283  Filed  8-28-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  98-40; 
Exemption  Application  Na  D-10429] 

Grant  of  individual  Exemption  to 
Amend  and  Replace  Prohibited 
Transaction  Exemption  (PTE)  96-14 
Involving  Morgan  Stanley  &  Co. 
Incorporated  (MS&Co)  and  Morgan 
Stanley  Trust  Company  (MSTC), 
Located  in  New  York,  NY 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  U.S.  Department  of 

Labor. 

ACTION:  Grant  of  individual  exemption 

to  modify  and  replace  PTE  96-14. 

SUMMARY:  This  document  contains  a 
final  exemption  which  amends  and 
replaces  PTE  96-14  (61  FR  10032. 
March  12,  1996).  PTE  96-14,  as  clarified 
by  a  Notice  of  Technical  Correction 
dated  June  4,  1996  (61  FR  28243), 
permits  the  lending  of  securities  to 
MS&Co  and  to  any  other  U.S.  registered 
broker-dealers  affiliated  with  MSTC  (the 
Affiliated  Broker-Dealers;  collectively, 
the  MS  Broker-Dealers)  by  employee 
benefit  plans  with  respect  to  which  the 
MS  Broker-Dealer  who  is  borrowing 
such  securities  is  a  party  in  interest  or 


for  which  MSTC  acts  as  directed  trustee 
or  custodian  and  securities  lending 
agent.  In  addition.  PTE  96-14  permits 
MSTC  to  receive  compensation  in 
connection  with  securities  lending 
transactions.  These  transactions  are 
described  in  a  notice  of  pendency  (the 
Old  Notice)  that  was  published  in  the 
Federal  Register  on  August  11.  1995  at 
60  FR  41118. 

The  current  exemption  replaces  PTE 
96-14  but  incorporates  by  reference  the 
facts,  representations  and  virtually  all  of 
the  conditions  that  are  contained  in  the 
Old  Notice,  the  final  exemption  with 
respect  thereto  and  the  technical 
correction,  except  where  modified. 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  March  12,  1996  for 
transactions  that  are  covered  by  PTE  96- 
14. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady.  Office  of  Exemption 
Determinations,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  telephone  (202) 
219^881.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  On 
January  26,  1998,  the  Department  of 
Labor  (the  Department)  published  a 
notice  of  proposed  exemption  (the  New 
Notice)  in  the  Federal  Register  (63  FR 
3767)  that  would  amend  and  replace 
PTE  96-14.  PTE  96-14  provides  an 
exemption  from  certain  prohibited 
transaction  restrictions  of  section  406  of 
the  Employee  Retirement  bicome 
Security  Act  of  1974  (the  Act)  and  from 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the 
Internal  Revenue  Code  of  1986  (the 
Code),  as  amended,  by  reason  of  section 
4975(c)(1)  of  the  Code.  The  proposed 
exemption  was  requested  in  an 
application  filed  on  behalf  of  MS&Co 
and  MSTC  (collectively,  the  Applicants) 
pursuant  to  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  and 
in  accordance  with  the  procedures  (the 
Procedures)  set  forth  in  29  CFR  Part 
2570,  Subpart  B  (55  FR  32836.  August 
10,  1990).  Effective  December  31,  1978. 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Accordingly,  this 
replacement  exemption  is  being  issued 
solely  by  the  Department. 

The  New  Notice  gave  interested 
persons  an  opportunity  to  comment  on 
the  proposed  exemption  and  to  request 
a  public  hearing.  The  only  written 
comment  submitted  to  the  Department 
during  the  comment  period  was 
provided  by  the  Applicants. 


46242 


Federal  Register / Vol.  63,  No.  168 /Monday,  August  31.  1998 /Notices 


In  their  comment,  the  Applicants  state 
that  they  wish  to  modify  the  operative 
language  of  the  New  Notice  by  adding 
MS&Co  to  the  lending  agent  entities. 
The  Applicants  also  wish  to  clarify  that 
the  exemption  would  cover  situations 
where  MSTC  and  MS&Co,  as  securities 
lending  agents,  act  in  a  custodial  or  non- 
custodial capacity  with  respect  to 
loaned  securities.  The  Applicants 
believe  the  modification  is  necessary 
because  MSTC  and  MS&Co  may  both 
act.  from  time  to  time,  as  non-custodial 
securities  lending  agents.  As  securities 
lending  agents,  the  Applicants  note  that 
both  MSTC  and  MS&Co  would  be 
confronted  with  the  same  issues  under 
the  prohibited  transaction  provisions  of 
the  Act  and  the  Code  if  they  were  to 
lend  client-plan  securities  to  an  MS 
Broker-Dealer,  even  though  neither 
MSTC  or  MS&Co  would  have  physical 
custody  of  the  collateral  for  the 
securities  loan.  Under  such 
circumstances,  the  Applicants  explain 
that  the  collateral  pledged  by  the  MS 
Broker-Dealer  would  be  held  in  a  short- 
term  investment  vehicle  selected  by  the 
client-plan's  fiduciary  which  would  be 
independent  of  MSTC,  MS&Co  and  the 
affiliated  borrower.  The  Applicants  also 
point  out  that  in  its  expanded  scope,  the 
exemption  would  still  be  subject  to  the 
same  terms  and  conditions  as  set  forth 
in  the  New  Notice. 

The  Department  concurs  with  the 
changes  requested  by  the  Applicants 
and  has  amended  the  operative  language 
of  the  current  exemption  to  read  as 
follows: 

The  restrictions  of  sections  406(a)(1)(A) 
through  (D)  and  406(b)(1)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code,  by 
reason  of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply,  effective  March  12, 
1996.  to  (1)  the  lending  of  securities  to 
Morgan  Stanley  &  Co.  Incorporated  (MS&Co) 
and  to  any  other  U.S.  registered  broker- 
dealers  affiliated  with  Morgan  Stanley  Trust 
Company  (MSTC)  or  MS&Co  (the  Affiliated 
Broker-Dealer;  collectively,  the  MS  Broker- 
Dealers)  by  employee  benefit  plans  with 
respect  to  which  the  MS  Broker-Dealer  who 
is  borrowing  such  securities  is  a  party  in 
interest  or  for  which  (a)  MSTC  acts  as 
directed  trustee,  (b)  MSTC  or  MS&Co  acts  as 
custodian  and  securities  lending  agent,  or  (c) 
MSTC  or  MS&Co  acts  as  noncustodial 
securities  lending  agent:  and  (2)  the  receipt 
of  compensation  by  MSTC  or  MS&Co  in 
connection  with  these  transactions,  provided 
that  the  following  conditions  are  met: 

Similarly,  the  Department  has  revised 
the  first  sentence  of  Representation  5  of 
the  Old  Notice  as  follows: 

5.  .MSTC  and  MS&Co  request  an  exemption 
for  the  lending  of  securities  owned  by  certain 
pension  plans  (client-plans)  for  which  (a) 
MSTC  will  serve  as  directed  trustee,  (b) 


.MSTC  or  MS&Co  will  serve  as  custodian  and 
securities  lending  agent,  or  (c)  MSTC  or 
MS&Co  will  serve  as  noncustodial  securities 
lending  agent  to  the  MS  Broker-Dealers, ' 
following  disclosure  of  MSTC's  and  MS&Co's 
affiliation  with  the  MS  Broker-Dealers,  under 
either  of  the  two  arrangements  described  as 
Plan  A  and  Plan  B.  and  for  the  receipt  of 
compensation  by  MSTC  or  MS&Co  in 
connection  with  such  transactions. 

In  addition  to  the  foregoing  changes 
and  to  reflect  the  expanded  scope  of  the 
exemption,  the  Applicants  have 
requested  that  the  Department  include 
references  to  MS&Co  in  Footnote  2  as 
well  as  in  Conditions  3,  7  and  13  of  the 
New  Notice. 

In  response,  the  Department  has 
decided  to  adopt  the  suggested 
modifications. 

The  Applicants  also  comment  that 
Condition  12(b)  of  the  New^otice 
unnecessarily  restricts  the  ability  of  a 
client-plan  to  effect  securities  loans 
under  the  Applicants'  lending  program, 
particularly  where  the  independent 
investment  manager's  in-house  plan 
wishes  to  invest  in  the  commingled 
investment  vehicle.  After  careful 
consideration,  the  Department  has 
decided  to  revise  Condition  (12)(b)  of 
the  New  Notice.  As  currently  drafted, 
Condition  (12)(b)  provides  that — 

In  the  case  of  two  or  more  plans  which  are 
not  maintained  by  the  same  employer, 
controlled  group  of  corporations  or  employee 
organization  (the  Unrelated  Plans),  whose 
assets  are  commingled  for  investment 
purposes  in  a  group  trust  or  any  other  form 
of  entity  the  assets  of  which  are  "plan  assets" 
under  the  Plan  Asset  Regulation,  which 
entity  is  engaged  in  securities  lending 
arrangements  with  MS  Broker-Dealers,  the 
foregoing  S50  million  requirement  shall  be 
deemed  satisfied  if  such  trust  or  other  entity 
has  aggregate  assets  which  are  in  excess  of 
S50  million;  provided  that  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  group  trust  or 
other  entity — 

(i)  Is  neither  the  sponsoring  employer,  a 
member  of  the  controlled  group  of 
corporations,  the  employee  organization,  nor 
an  affiliate; 

(ii)  Has  full  investment  responsibility  with 
respect  to  plan  assets  invested  therein;  and 

(iii)  Has  total  assets  under  its  management 
and  control,  exclusive  of  the  S50  million 
threshold  amount  attributable  to  plan 
investment  in  the  commingled  entity,  which 
are  in  excess  of  SlOO  million. 


'  The  Old  Notice  refers  to  the  MS  Broker-Dealers 
as  the  "MS  Group"  in  Representation  5.  Because  the 
Applicants  believed  that  the  use  of  the  term  "MS 
Group"  would  cause  confusion  since  clients  and 
internal  personnel  often  refer  to  Morgan  Stanley 
Group.  Inc.  (the  parent  entity  of  MSftCo  and  MSTC) 
as  the  "MS  Group."  they  requested  that  all 
references  to  the  MS  Group  be  replaced  with  term 
".MS  Broker-Dealers."  The  Department  did  not 
object  to  this  change  and  made  the  requested 
modification  in  the  final  exemption 


Accordingly,  the  Department  has 
modified  the  Condition  (12)(b)  to  read 
as  follows: 

In  the  case  of  two  or  more  plans  which  are 
not  maintained  by  the  same  employer, 
controlled  group  of  corporations  or  employee 
organization  (the  Unrelated  Plans),  whose 
assets  are  commingled  for  investment 
purposes  in  a  group  trust  or  any  other  form 
of  entity  the  assets  of  which  are  "plan  assets" 
under  the  Plan  Asset  Regulation,  which 
entity  is  engaged  in  securities  lending 
arrangements  with  the  MS  Broker-Dealers, 
the  foregoing  S50  million  requirement  is 
satisfied  if  such  trust  or  other  entity  has 
aggregate  assets  which  are  in  excess  of  $50 
million  (excluding  the  assets  of  any  plan 
with  respect  to  which  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  group  trust  or 
other  entity  or  any  member  of  the  controlled 
group  of  corporations  including  such 
fiduciary  is  the  employer  maintaining  such 
plan  or  an  employee  organization  whose 
members  are  covered  by  such  plan). 
However,  the  fiduciary  responsible  for 
making  the  investment  decision  on  behalf  of 
such  group  trust  or  other  entity — 

(i)  Has  hill  investment  responsibility  with 
respect  to  plan  assets  invested  therein;  and 

(ii)  Has  total  assets  under  its  management 
and  control,  exclusive  of  the  S50  million 
threshold  amount  attributable  to  plan 
investment  in  the  commingled  entity,  which 
are  in  excess  of  $100  million. 

The  Department  wishes  to  emphasize 
that  although  the  independent 
investment  manager's  own  plan  may 
participate  in  the  commingled 
investment  vehicle,  for  purposes  of 
determining  whether  the  $50  million 
aggregation  requirement  is  met,  the 
assets  of  such  plan  must  not  be  counted. 

Therefore,  after  giving  full 
consideration  to  the  entire  record, 
including  the  written  comment 
provided  by  the  Applicants,  the 
Department  has  made  the 
aforementioned  changes  to  the  New 
Notice  and  has  decided  to  grant  the 
replacement  exemption  as  modified 
herein. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibiUty 
provisions  of  section  404  of  the  Act, 
which  require,  among  other  things,  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
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the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirements  of  section  401(a)  of  the 
Code  that  the  plan  operate  for  the 
exclusive  benefit  of  the  employees  of 
the  employer  maintaining  the  plan  and 
their  beneficiaries; 

(2)  The  exemption  will  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section 
4975(c)(1)(F)  of  the  Code; 

(3)  In  accordance  with  section  408(a) 
of  the  Act,  section  4975(c)(2)  of  the 
Code,  the  Procedures  cited  above,  and 
based  upon  the  entire  record,  the 
Department  finds  that  the  exemption  is 
administratively  feasible,  in  the  interest 
of  the  plan  and  its  participants  and 
beneficiaries  and  protective  of  the  rights 
of  participants  and  beneficiaries  of  the 
plan; 

(4)  This  exemption  will  be 
supplemental  to,  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and 
the  Code,  including  statutory  or 
administrative  exemptions. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(5)  This  exemption  is  subject  to  the 
express  condition  that  the  New  Notice, 
the  Old  Notice  and  the  final  exemption 
underlying  PTE  96-14,  and  the  notice  of 
technical  correction  to  PTE  96-14, 
accurately  describe,  where  relevant,  the 
material  terms  of  the  transactions  to  be 
consummated  pursuant  to  this 
exemption. 

Exemption 

Under  the  authority  of  section  408(a) 
of  the  Act  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
Procedures  cited  above,  the  Department 
hereby  replaces  PTE  96-14  as  follows. 

Section  I.  Covered  Transactions 

The  restrictions  of  sections  406(a)(1) 
(A)  through  (D)  and  406(b)(1)  and  (b)(2) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (E)  of  the  Code,  shall  not 
apply,  effective  March  12,  1996,  to  (1) 
the  lending  of  securities  to  Morgan 
Stanley  &  Co.  Incorporated  (MS&Co) 
and  to  any  other  U.S.  registered  broker- 
dealers  affiliated  with  Morgan  Stanley 
Trust  Company  (MSTC)  or  MS&Co  (the 
Affiliated  Broker-Dealer;  collectively, 
the  MS  Broker-Dealers)  by  employee 
benefit  plans  with  respect  to  which  the 
MS  Broker-Dealer  who  is  borrowing 
such  securities  is  a  party  in  interest  or 
for  which  (a)  MSTC  acts  as  directed 
trustee,  (b)  MSTC  or  MS&Co  acts  as 


custodian  and  securities  lending  agent, 
or  (c)  MSTC  or  MS&Co  acts  as 
noncustodial  securities  lending  agent; 
and  (2)  the  receipt  of  compensation  by 
MSTC  or  MS&Co  in  connection  with 
these  transactions,  provided  that  the 
following  conditions  are  met: 

(1)  Neither  MS&Co  nor  MSTC  will 
have  any  discretionary  authority  or 
control  over  a  client-plan's  assets 
involved  in  the  transaction  or  renders 
investment  advice  (within  the  meaning 
of  29  CFR  2510.3-21(c))  with  respect  to 
those  assets; 

(2)  The  terms  of  each  loan  of 
securities  by  a  client-plan  to  the  MS 
Broker-Dealer  will  be  at  least  as 
favorable  to  such  plan  as  those  of  a 
comparable  arm's  length  transaction 
between  unrelated  parties; 

(3)  Any  arrangement  for  MSTC  or 
MS&Co  to  lend  plan  securities  to  the  MS 
Broker-Dealers  will  be  approved  in 
advance  by  a  plan  fiduciary  who  is 
independent  of  MSTC,  MS&Co  and  the 
MS  Broker-Dealers;  ^  (In  this  regard,  the 
independent  fiduciary  also  will  approve 
the  general  terms  of  the  securities  loan 
agreement  between  the  client-plan  and 
the  MS  Broker-Dealer,  the  specific  terms 
of  which  will  be  negotiated  and  entered 
into  by  MSTC  or  MS&Co  which  will  act 
as  a  liaison  between  the  lender  and  the 
borrower  to  facilitate  the  lending 
transaction.) 

(4)  A  client-plan  may  terminate  the 
arrangement  at  any  time  without 
penalty  on  five  business  days  notice; 

(5)  The  client-plans  will  receive 
collateral  consisting  of  cash,  securities 
issued  or  guaranteed  by  the  U.S. 
Government  or  its  agencies  or 
instrumentalities,  bank  letters  of  credit 
or  other  collateral  permitted  under  PTE 
81-6  or  any  successor,  from  the  MS 
Broker-Dealers  by  physical  delivery, 
book  entry  in  a  securities  depository, 
wire  transfer  or  similar  means  by  the 
close  of  business  on  or  before  the  day 
the  loaned  securities  are  delivered  to  the 
MS  Broker-Dealers; 

(6)  The  market  value  of  the  collateral 
will  initially  equal  at  least  102  percent 
of  the  market  value  of  the  loaned 
securities  and,  if  the  market  value  of  the 
collateral  falls  below  100  percent,  the 
MS  Broker-Dealers  will  deliver 
additional  collateral  on  the  following 
day  such  that  the  market  value  of  the 
collateral  will  again  equal  102  percent; 


^The  Department,  herein,  is  not  providing 
exemptive  relief  for  securities  lending  transactions 
engaged  in  by  primary  lending  agents,  other  than 
MSTC  or  MSACo,  beyond  that  provided  pursuant  to 
Prohibited  Transaction  Exemption  (PTE)  81-6  (46 
FR  7527.  January  23.  1981,  as  amended  at  52  FR 
18754.  May  19,  1987)  and  PTE  82-«3  (47  FR  14804, 
April  6,  1982). 


(7)  Prior  to  entering  into  a  loan 
agreement,  the  MS  Broker-Dealer  will 
furnish  its  most  recent  publicly- 
available  audited  and  unaudited 
financial  statements  to  MSTC  or 
MS&Co,  which,  in  turn,  will  provide  the 
statements  to  the  client-plan  before  the 
plan  is  asked  to  approve  the  terms  of  the 
loan  agreement.  The  loan  agreement 
will  contain  a  requirement  that  the  MS 
Broker-Dealer  must  promptly  notif\ 
lenders  at  the  time  of  a  loan  of  any 
material  adverse  changes  in  its  financial 
condition  since  the  date  of  the  most 
recently  furnished  financial  statements. 
If  any  such  changes  have  taken  place, 
MSTC  or  MS&Co  will  not  make  any 
further  loans  to  the  MS  Broker-Dealer 
unless  an  independent  fiducian,-  of  the 
client-plan  approves  the  loan  in  view  of 
the  changed  financial  condition: 

(8)  In  return  for  lending  securities,  the 
client-plan  either  will — 

(a)  Receive  a  reasonable  fee,  which  is 
related  to  the  value  of  the  borrowed 
securities  and  the  duration  of  the  loan, 
or 

(b)  Have  the  opportunity  to  derive 
compensation  through  the  investment  of 
cash  collateral.  (Under  such 
circumstances,  the  client-plan  may  pay 

a  loan  rebate  or  similar  fee  to  the 
borrowing  MS  Broker-Dealer,  if  such  fee 
is  not  greater  than  the  fee  the  Client 
Plan  would  pay  in  a  comparable  arm's 
length  transaction  with  an  unrelated 
party.) 

(9)  All  procedures  regarding  the 
securities  lending  activities  will,  at  a 
minimum,  conform  to  the  applicable 
provisions  of  PTE  81-6  and  PTE  82-63; 

(10)  The  MS  Broker-Dealer  will 
indemnify'  and  hold  harmless  each 
lending  client-plan  against  any  and  all 
losses,  damages,  liabilities,  costs  and 
expenses  (including  attorney's  fees) 
incurred  by  such  plan  in  connection 
with  the  lending  of  securities  to  the  MS 
Broker-Dealers; 

(11)  The  client-plan  will  receive  the 
equivalent  of  all  distributions  made  to 
holders  of  the  borrowed  securities 
during  the  term  of  the  loan,  including, 
but  not  limited  to,  cash  dividends, 
interest  payments,  shares  of  stock  as  a 
result  of  stock  splits  and  rights  to 
purchase  additional  securities,  or  other 
distributions; 

(12)  Only  plans  with  total  assets 
having  an  aggregate  market  value  of  at 
least  $50  million  will  be  permitted  to 
lend  securities  to  the  MS  Broker- 
Dealers;  provided,  however  that — 

(a)  In  the  case  of  two  or  more  plans 
which  are  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Related  Plans),  whose  assets  are 
commingled  for  investment  purposes  in 
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a  single  master  trust  or  any  other  entity 
the  assets  of  which  are  "plan  assets" 
under  29  CFR  2510.3-101  (the  Plan 
Asset  Regulation),  which  entity  is 
engaged  in  securities  lending 
arrangements  with  the  MS  Broker- 
Dealers,  the  foregoing  $50  million 
requirement  shall  be  deemed  satisfied  if 
such  trust  or  other  entity  has  aggregate 
assets  which  are  in  excess  of  $50 
million;  provided  that,  if  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  master  trust 
or  other  entity  is  not  the  employer  or  an 
afBliate  of  the  employer,  such  fiduciary 
has  total  assets  under  its  management 
and  control,  exclusive  of  the  $50  million 
threshold  amount  attributable  to  plan 
investment  in  the  commingled  entity, 
which  are  in  excess  of  $100  million,  or 

(b)  In  the  case  of  two  or  more  plans 
which  are  not  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Unrelated  Plans),  whose  assets  are 
commingled  for  investment  purposes  in 
a  group  trust  or  any  other  form  of  entity 
the  assets  of  which  are  "plan  assets" 
under  the  Plan  Asset  Regulation,  which 
entity  is  engaged  in  securities  lending 
arremgements  with  the  MS  Broker- 
Dealers,  the  foregoing  $50  million 
requirement  is  satisfied  if  such  trust  or 
other  entity  has  aggregate  assets  which 
are  in  excess  of  $50  million  (excluding 
the  assets  of  any  plan  with  respect  to 
which  the  fiduciary  responsible  for 
making  the  investment  decision  on 
behalf  of  such  group  trust  or  other  entity 
or  any  member  of  the  controlled  group 
of  corporations  including  such  fiduciary 
is  the  employer  maintaining  such  plan 
or  an  employee  organization  whose 
members  are  covered  by  such  plan). 
However,  the  fiduciary  responsible  for 
making  the  investment  decision  on 
behalf  of  such  group  trust  or  other 
entity — 

(i)  Has  full  investment  responsibility 
with  respect  to  plan  assets  invested 
therein;  and 

(ii)  Has  total  assets  under  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amount 
attributable  to  plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  million. 

(In  addition,  none  of  the  entities 
described  above  must  be  formed  for  the 
sole  purpose  of  making  loans  of 
securities.) 

(13)  No  loan  of  securities  will  be 
made  by  MSTC  or  MS&Co  as  securities 
lending  agent  to  any  MS  Broker-Dealer 
on  any  day  on  which  the  market  value 
of  the  securities  proposed  to  be  loaned, 
when  added  to  the  market  value  of  all 
client-plan  securities  subject  to 
outstanding  loans  to  MS  Broker-Dealers, 


exceeds  50  percent  of  the  market  value 
of  all  client-plan  securities  subject  to 
securities  loans,  including  the  market 
value  of  securities  proposed  to  be 
loaned  to  the  MS  Broker-Dealer.  (For 
purposes  of  this  paragraph,  market 
value  shall  be  determined  in  U.S. 
dollars,  based  on  the  last  preceding 
business  day's  closing  prices  of  the 
securities  and  the  last  preceding 
business  day's  closing  foreign  exchange 
rates,  if  applicable.); 

(14)  With  regard  to  the  "exclusive 
borrowing"  agreement,  the  MS  Broker- 
Dealer  will  directly  negotiate  the 
agreement  with  a  plan  fiduciary  who  is 
independent  of  the  MS  Broker-Dealers 
and  MSTC,  and  such  agreement  may  be 
terminated  by  either  party  to  the 
agreement  at  any  time; 

(15)  Prior  to  any  plan's  approval  of 
the  lending  of  its  securities  to  an  MS 
Broker-Dealer,  a  copy  of  this  exemption 
(and  the  notice  of  pendency)  will  be 
provided  to  the  client-plan; 

(16)  Each  client-plan  will  receive 
monthly  reports  with  respect  to 
securities  lending  transactions  so  that 
an  independent  fiduciary  of  a  client- 
plan  may  monitor  such  transactions 
with  the  MS  Broker-Dealer; 

Section  II.  General  Conditions 

(1)  MS  Broker-Dealers  will  maintain, 
or  cause  to  be  maintained,  for  a  period 
of  six  years  from  the  date  of  such 
transactions,  in  a  manner  that  is 
convenient  and  accessible  for  audit  and 
examination,  such  records  as  are 
necessary  to  enable  the  persons 
described  in  paragraph  (2)  to  determine 
whether  the  conditions  of  this 
exemption  have  been  met,  except  that — 

(a)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
the  MS  Broker-Dealers,  the  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
six  year  period,  and 

(b)  No  party  in  interest  other  than  the 
MS  Broker- Dealers  shall  be  subject  to 
the  civil  penalty  that  may  be  assessed 
under  section  502(i)  of  the  Act,  or  to  the 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  below  by 
paragraph  (2); 

(2)  Notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (1)  are  unconditionally 
available  at  their  customary  location 
during  normal  business  hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  or  the 
Securities  and  Exchange  Commission 
(the  SEC), 


(ii)  Any  fiduciary  of  a  participating 
client-plan  or  any  duly  authorized 
representative  of  such  fiduciary,  and 

(iii)  Any  contributing  employer  to  any 
participating  client-plan  or  any  duly 
authorized  employee  representative  of 
such  employer; 

(3)  None  of  the  persons  described 
above  in  paragraphs  (ii}-(iii)  of 
paragraph  (2)  are  authorized  to  examine 
the  trade  secrets  of  MS&Co  or  its 
affiliates  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  III.  Definitions 

For  purposes  of  this  exemption, 

(1)  An  "affiliate"  of  a  person 
includes — 

(a)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(b)  Any  officer,  director,  or  partner, 
employee  or  relative  (as  defined  in 
section  3(15)  of  the  Act)  of  such  other 
person;  and 

(c)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

(2)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  March  12,  1996. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  for 
exemption  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transactions.  In  the  case  of 
continuing  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  applications  change, 
the  exemption  will  cease  to  apply  as  of 
the  date  of  such  change.  In  the  event  of 
any  such  change,  an  application  for  a 
new  exemption  must  be  made  to  the 
Department. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  New  Notice,  the 
Old  Notice  and  the  final  exemption 
underlying  PTE  96-14,  and  the  notice  of 
technical  correction  to  PTE  96-14,  all  of 
which  are  cited  above  Signed  at 
Washington,  D.C.,  this  24th  day  of 
August,  1998. 
Ivan  L.  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[PR  Doc.  98-23284  Filed  8-28-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-09952,  et  ai.] 

Proposed  Exemptions;  RREEF 
America  L.L.C.  (RREEF) 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  requests 
for  a  hearing  should  state:  (1)  the  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 


shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

RREEF  America  L.L.C.  (RREEF) 
Located  in  San  Francisco,  California 

[Application  No.  D-09952 1 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990.) 

Section  I — Covered  Transactions 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the: 

(1)  The  provision  of^ certain  leasing 
services  (the  Leasing  Services)  by 
RREEF's  leasing  affiliates  (the  Leasing 
Affiliates,  as  defined  in  Section  IV)  to 
certain  accounts  established  by  RREEF 
(the  Accounts,  as  defined  in  Section  IV); 
and 

(2)  The  payment  of  leasing 
commissions  in  connection  with  the 
provision  of  Leasing  Services  by  the 
Leasing  Affiliates  to  the  Accounts; 
provided  that  the  conditions  set  forth  in 
Section  II  are  met. 

Section  II — Conditions 

(1)  The  arrangement  under  which  the 
leasing  services  are  performed  with 


respect  to  any  Account  is  subject  to  the 
prior  authorization  of  either  (i)  an 
independent  plan  fiduciary  for  each 
employee  benefit  plan  or  other  plan  for 
which  RREEF  serves  as  trustee  or 
investment  manager  (a  Client  Plan)  that 
invests  in  a  Single  Client  Account,  or 
(ii)  independent  plan  fiduciaries  with 
respect  to  Client  Plans  or  other 
institutional  investors  holding  at  least 
60  percent  of  the  units  of  beneficial 
interest  in  a  Multiple  Client  Account, 
following  disclosure  of  information  in 
the  manner  described  in  paragraph  (2) 
below.  In  the  case  of  a  Client  Plan 
whose  assets  are  proposed  to  be 
invested  in  an  Account  subsequent  to 
the  provision  of  leasing  services  to  the 
Account,  the  Client  Plan's  investment  in 
the  Account  is  subject  to  the  prior 
written  authorization  of  an  authorizing 
plan  fiduciary  following  disclosure  of 
the  information  described  in  paragraph 
(2). 

(2)  Not  less  than  45  days  prior  to  the 
first  date  it  proposes  to  provide  leasing 
services  for  any  Account,  RREEF,  as 
investment  manager,  shall  furnish  the 
authorizing  plan  fiduciary  with  any 
reasonably  available  information  which 
RREEF  believes  to  be  necessary  to 
determine  whether  such  approval 
should  be  given,  as  well  as  such 
information  which  is  reasonably 
requested  by  the  authorizing  plan 
fiduciary.  Such  information  will 
include:  (a)  a  description  of  the  leasing 
services  to  be  performed  by  the  Leasing 
Affiliate;  (b)  an  explanation  of  the 
potential  conflicts  of  interest  involved 
in  selecting  the  Leasing  Affiliate;  (c)  an 
explanation  of  the  selection  process 
(including  the  role  of  the  Independent 
Fiduciaries  (as  defined  in  Section  IV)); 
(d)  identification  of  properties  for  which 
leasing  services  will  be  required;  (e)  an 
estimate  of  the  leasing  fees  to  be  paid  to 
the  Leasing  Affiliate  if  it  is  selected  to 
provide  such  services;  and  (f)  a 
description  of  the  terms  upon  which  a 
Client  Plan  may  withdraw  from  an 
Account. 

(3)  In  the  event  an  authorizing  plan 
fiduciary  of  any  Client  Plan  whose 
assets  are  invested  in  an  Account 
submits  a  notice  in  writing  to  RREEF.  as 
investment  manager,  at  least  15  days 
prior  to  the  provision  of  leasing 
services,  objecting  to  the  provision  of 
the  leasing  services,  and  RREEF 
proposes  to  proceed  with  the  provision 
of  leasing  services,  the  Client  Plan  on 
whose  behalf  the  objection  was  tendered 
will  be  given  the  opportunity  to 
terminate  its  investment  in  the  Account, 
without  penalty.  With  the  exception  of 

a  Client  Plan  which  has  invested  in  a 
closed-end  Account  under  which  the 
rights  of  withdrawal  from  the  Account 
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may  be  limited,  as  provided  in  the 
Client  Plan's  written  agreement  to  invest 
in  the  Account,  if  a  written  objection  to 
the  leasing  services  is  submitted  to 
RREEF  any  time  after  15  days  prior  to 
implementation  of  the  leasing  services 
(or  after  implementation),  the  Client 
Plan  must  be  able  to  withdraw  without 
penalty,  within  such  time  as  may  be 
necessary  to  effect  such  withdrawal  in 
an  orderly  manner  that  is  equitable  to 
all  withdrawing  and  the  non- 
withdrawing  Client  Plans.  However,  the 
Leasing  Affiliate  need  not  discontinue 
providing  the  leasing  services,  once 
implemented,  by  reason  of  a  Client  Plan 
electing  to  withdraw  after  15  days  prior 
to  the  scheduled  implementation  date  of 
the  leasing  services.  Any  Client  Plan 
which  invests  in  a  Single  Client 
Account  may  terminate  the  Leasing 
Services  arrangement  and  withdraw 
from  the  Account  at  any  time  (upon 
reasonable  written  notice). 

(4)(a)  RREEF  shall  furnish  the 
Independent  Fiduciary  (as  defined  in 
section  IV)  acting  on  behalf  of  the  Client 
Plans  participating  in  the  Account  with 
an  annual  report  (the  RREEF  Annual 
Report)  containing  the  information 
described  in  this  paragraph,  not  less 
frequently  than  once  a  year  and  not  later 
than  45  days  following  the  end  of  the 
period  to  which  the  report  relates.  The 
RREEF  Annual  Report  shall  disclose  the 
total  of  all  fees  incurred  by  the  Account 
during  the  preceding  year  under 
contracts  with  RREEF  and  its  affiliates 
and  shall  include  a  description  of  all 
leasing  activities  with  respect  to  each 
property  under  the  responsibility  of  the 
Independent  Fiduciary  for  which  a 
Leasing  Affiliate  provides  services, 
including  marketing/advertising 
activities,  leases  under  negotiation, 
lease  offers  rejected  (and  why),  and  such 
other  information  as  shall  be  reasonably 
requested  by  the  Independent  Fiduciary. 
The  RREEF  Annual  Report  shall  also 
delineate  the  leasing  commissions  that 
are  anticipated  to  be  paid  to  RREEF  and 
its  affiliates  in  the  coming  year  for 
services  provided  by  these  entities  in 
connection  with  the  properties  held  by 
the  Account.  The  RREEF  Annual  Report 
will  contain  a  description  of  a  method 
for  the  termination  of  the  leasing 
arrangement  (see  Section  11(5))  by  the 
Independent  Fiduciary  and/or  by 
investing  Client  Plans  in  each  Account. 

(b)  The  Independent  Fiduciary  shall 
furnish  RREEF  and  the  authorizing  plan 
fiduciaries  with  an  annual  report  (the  1/ 
F  Annual  Report),  within  90  days 
following  the  end  of  the  period  to  which 
the  report  relates,  summarizing  its 
activities  for  the  year,  indicating  its 
opinion  as  to  the  continued  validity  of 
the  leasing  guidelines  with  respect  to 


any  property  for  the  next  year,  and 
recommending  any  amendments  to,  or 
termination  of  the  leasing  agreement 
with  the  Leasing  Affiliate.  The  I/F 
Annual  Report  will  contain  a 
dL,scription  of  a  method  for  the 
termination  of  the  leasing  arrangement 
with  the  Leasing  Affiliate  and  for  the 
confirmation  and/or  removal  of  the 
Independent  Fiduciary  by  the  Client 
Plans  investing  in  the  Accounts. 

(c)  RREEF  implements  procedures  to 
ensure  each  authorizing  plan  fiduciary 
of  a  Client  Plan  investing  either  in  a 
Multiple  Client  Account,  or  a  Single 
Client  Account,  has  an  opportunity  to 
vote  on  the  reconfirmation  of  the 
Independent  Fiduciary  on  an  annual 
basis.  These  procedures  require  that  the 
Independent  Fiduciary:  (i)  provide  each 
authorizing  independent  client  plan 
fiduciary  with  a  ballot '  by  certified  mail 
(or  another  method  of  delivery  pursuant 
to  which  confirmation  of  receipt  is 
provided),  with  the  ballot  instructions 
that  direct  the  authorizing  independent 
client  plan  fiduciary  to  return  the  ballot 
to  RREEF;  (ii)  ensure  that  the  ballot 
clearly  indicates  that  the  authorizing 
plan  fiduciary  may  vote  for  or  against 
continuation  of  the  Independent 
Fiduciary:  (iii)  ensure  that  the  ballot 
must  be  accompanied  by  a  statement 
that  failure  to  return  the  ballot  within  45 
days  following  the  independent  plan 
fiduciaries'  receipt  of  the  ballots  will  be 
counted  as  a  "for"  vote  (unless  holders 
of  a  majority  of  the  units  of  beneficial 
interests  in  the  Accounts  have  voted 
against  reconfirmation);  and  (iv)  30  days 
after  the  Independent  Fiduciary  mails 
the  ballot  to  the  authorizing  plan 
fiduciary.  RREEF  must  make  at  least  one 
follow-up  contact  with  the  authorizing 
plan  fiduciary  that  has  not  previously 
returned  the  ballot  prior  to  treating  the 
unretumed  ballot  as  a  "for"  vote.  If 
RREEF  does  not  receive  a  response  from 
the  authorizing  plan  fiduciary  within  15 
days  after  initiating  contact  with  the 
authorizing  plan  fiduciary,  RREEF  may 
treat  the  unretumed  ballot  as  a  vote  for 
reconfirmation.  The  reconfirmation  will 
become  effective  on  the  earlier  of  the 
date  affirmative  ballots  are  obtained 
from  the  holders  of  a  majority  of  the 
units  of  beneficial  interests  in  the 
Accounts,  or  45  days  following  the 
authorizing  plan  fiduciaries'  receipt  of 
the  ballots  (unless  holders  of  a  majority 
of  the  units  of  beneficial  interests  in  the 
Accounts  have  voted  against 
reconfirmation.) 


'  RREEF  will  direct  the  Independent  Fiduciary  as 
to  the  specific  form  of  a  ballot.  The  applicant 
represents  that  for  a  Single  Client  Account,  this  will 
not  be  a  "ballot",  but  a  "direction"  form. 


(d)  The  Independent  Fiduciary 
receives  confirmation,  and  certifies  to 
RREEF  that  the  notice  and  the  ballots 
sent  to  the  authorizing  plan  fiduciary 
pursuant  to  subparagraphs  fb)  and  (c) 
regarding  the  continued  retention  of  the 
Independent  Fiduciary  and  RREEF  have 
been  received  by  the  authorizing  plan 
fiduciary.  The  method  used  to  confirm 
notice  to  the  authorizing  plan 
fiduciaries  must  be  sufficient  to  ensure 
that  the  authorizing  Client  Plan 
fiduciaries  actually  receive  notice.  In  all 
cases,  return  receipt  for  certified  mail, 
printed  confirmation  of  facsimile 
transmissions  and  manifest  or  computer 
data  entries  of  independent  courier 
services  will  be  considered  acceptable 
methods  of  confirming  receipt. 

(5)(a)  The  leasing  agreement  for  any 
property  may  also  be  terminated  or 
modified  at  any  time  at  the  written 
direction  of  the  Independent  Fiduciary, 
and  may  be  terminated  by  a  vote  in 
favor  of  such  termination  by  the  holders 
of  a  majority  of  the  units  of  beneficial 
interests  in  the  Account  (or  such  greater 
percentage,  not  to  exceed  60  percent,  as 
shall  be  set  out  in  the  agreements 
establishing  the  Account).  Further,  any 
Client  Plan  which  invests  in  a  Single 
Client  Account  may  terminate  the 
Leasing  Services  arrangement  and 
withdraw  from  the  Account  at  any  time 
(upon  reasonable  notice). 

(b)  In  the  event  of  a  vote  to  terminate 
the  leasing  services  arrangement 
pursuant  to  paragraph  (4)(c)  or  (5)(a), 
RREEF  shall  cease  submitting  to  the 
Independent  Fiduciary  any  new 
proposals  to  engage  in  covered 
transactions  and  RREEF  will  not  renew 
or  extend  any  covered  transactions. 
Moreover,  within  180  days  after  the  vote 
of  the  Account  holders.  RREEF  shall 
cease  engaging  in  any  existing  covered 
transactions. 

(6)(a)  Each  leasing  services  agreement 
shall  be  in  writing  and  shall  be 
reviewed  at  least  annually  and  approved 
by  an  Independent  Fiduciary.  However, 
prior  to  proposing  a  transaction  to  the 
Independent  Fiduciary,  RREEF  will  first 
determine  that  such  transaction  is  in  the 
best  interest  of  the  Account. 

(b)  The  Independent  Fiduciary  shall 
negotiate  each  leasing  services 
agreement.  The  Independent  Fiduciary 
shall  also  consider  the  cost  to  the 
Account  of  such  fiduciary's 
involvement  in  connection  with  its 
consideration  of  whether  to  approve  a 
particular  leasing  services  agreement. 

(c)  Each  leasing  agreement  and  the 
performance  of  the  Leasing  Affiliate 
under  such  agreement  shall  be  reviewed 
at  least  annually  by  the  Independent 
Fiduciary,  who  shall  instruct  RREEF  of 
any  action  which  should  be  taken  by 
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RREEF  on  behalf  of  the  Account  with 
respect  to  the  continuation,  termination 
or  other  exercise  of  rights  available  to 
the  Account  under  the  terms  of  the 
leasing  agreement.  RREEF  will  carry  out 
such  instruction  from  the  Independent 
Fiduciary  to  the  extent  it  is  legal  and 
permitted  by  the  terms  of  the  leasing 
agreement. 

(d)  In  the  case  of  any  emergency 
circumstances,  RREEF  or  the  Leasing 
Affiliates  may  provide  leasing  services 
to  an  Account  for  a  period  not 
exceeding  90  days  without  entering  into 
a  leasing  services  agreement,  but  no 
compensation  may  be  paid  by  an 
Account  for  such  services  without  prior 
approval  of  the  Independent  Fiduciary. 

[7]  If  RREEF  holds  Account 
properties,  and  any  RREEF  affiliate  or 
principal  holds  for  its  own  account  any 
properties  in  the  same  real  estate  market 
during  a  period  when  there  is  leasing 
competition  between  those  properties, 
RREEF  will  hire,  during  such  period,  a 
third  party  leasing  agent  for  Account 
properties. 

(8)(a)  RREEF  shall  furnish  the 
Independent  Fiduciary  with  any 
reasonably  available  information  which 
RREEF  reasonably  believes  to  be 
necessary  or  which  the  Independent 
Fiduciary  shall  reasonably  request  to 
determine  whether  such  approval  of  the 
transactions  described  above  should  be 
given,  or  to  accomplish  the  Independent 
Fiduciary's  periodic  reviews  of  RREEF's 
performance  under  such  agreements. 

(b)  With  respect  to  RREEF,  such 
information  will  include:  a  description 
of  the  leasing  services  for  the  Account 
and  the  Client  Plans  investing  therein; 
the  qualifications  of  RREEF  to  do  the 
job;  a  statement,  supported  by 
appropriate  factual  representations,  of 
the  reasons  for  RREEF's  belief  that 
RREEF  is  qualified  to  provide  the 
services;  a  copy  of  the  proposed  leasing 
services  agreement  and  the  terms  on 
which  RREEF  would  provide  the 
services;  the  reasons  why  RREEF 
believes  the  retention  of  RREEF  would 
be  in  the  best  interest  of  the  Account; 
information  demonstrating  why  the  fees 
and  other  terms  of  the  arrangement  are 
reasonable  and  comparable  to  the  fees 
customarily  charged  by  similar  firms  for 
similar  services  in  comparable  locales; 
the  identities  of  non-affiliated  service 
providers  and  the  terms  under  which 
these  service  providers  might  perform 
the  services;  and  whether  any  RREEF 
affiliate  is  a  property  manager  to  any 
properties  that  are  in  competition  for 
tenants  with  the  property  for  which 
RREEF  is  under  consideration. 

(9)  Any  Independent  Fiduciary  may 
be  removed  at  any  time  by  a  vote  of 
holders  of  a  majority  of  the  units  of 


beneficial  interests  in  an  Account.  In  the 
event  of  the  removal  of  an  Independent 
Fiduciary,  existing  leasing  agreements 
overseen  by  that  Independent  Fiduciary 
will  not  be  affected;  however,  RREEF 
will  designate  a  replacement 
Independent  Fiduciary  within  sixty  (60) 
days. 

(10)  Seventy-five  percent  (75%)  or 
more  of  the  units  of  beneficial  interests 
in  an  Account  must  be  held  by  Client 
Plans  or  other  investors  having  total 
assets  of  at  least  $100  million.  In 
addition.  50  percent  (50%)  or  more  of 
the  Chent  Plans  investing  in  an  Account 
must  have  assets  of  at  least  $100 
million.  For  purposes  of  the  50%  test 
above,  a  group  of  Client  Plans 
maintained  by  a  single  employer  or 
controlled  group  of  employers,  any  of 
which  individually  has  assets  of  less 
than  $100  million,  will  be  counted  as  a 
single  Client  Plan  if  the  decision  to 
invest  in  the  Account  (or  the  decision  to 
make  investments  in  the  Account 
available  as  an  option  for  an 
individually  directed  account)  is  made 
by  a  fiduciary  other  than  RREEF,  who 
exercises  such  discretion  with  respect  to 
Client  Plan  assets  in  excess  of  $100 
million. 

(11)  No  Client  Plan  covering 
employees  of  RREEF  will  be  invested  in 
an  Account. 

(12)  Not  more  than  20  percent  of  the 
assets  of  any  Client  Plan  on  whose 
behalf  RREEF  proposes  to  provide 
leasing  services  can  be  invested  in 
RREEF  Accounts. 

(13)  At  the  time  any  leasing  agreement 
is  entered  into,  the  terms  of  the 
agreement  must  be  at  least  as  favorable 
to  the  Account  as  the  terms  of  an  arm's 
length  transaction  between  unrelated 
parties.  In  addition,  the  compensation 
paid  to  the  Leasing  Affiliate  for  leasing 
services  by  any  Account  must  not 
exceed  the  amount  paid  in  an  arm's 
length  transaction  between  unrelated 
parties  for  comparable  properties  in 
similar  locales.  In  any  event,  such 
compensation  will  not  exceed 
reasonable  compensation  within  the 
meaning  of  section  408fb)(2)  of  the  Act 
and  regulation  29  CFR  2550.408b-2. 
(The  Independent  Fiduciary  must 
certify  that  an  economic  advantage  to 
the  Accounts  exists  before 
consummation  of  any  leasing 
agreement). 

(14)(a)  Within  one-year  of  the  grant  of 
this  exemption,  and  after  the  beginning 
of  each  subsequent  five-year  period, 
each  Independent  Fiduciary'  will 
prepare  with  the  assistance  of  RREEF  a 
survey  of  leasing  fees  for  the  properties 
that  have  similar  geographic  location 
and  property  types  to  those  held  by  the 
Accounts  for  which  the  Independent 


Fiduciary  is  responsible.  The  sur\e\ 
will  include  data  regarding  the  fees  that 
have  been  charged  to  the  Accounts  by 
several  firms  that  are  unaffiliated  with 
RREEF  for  leasing  ser\'ices  during  the 
one  year  period  prior  to  the  beginning 
of  the  new  five-year  period.  Also,  the 
survey  will  include  data  as  to  the  fees 
paid  by  RREEF  for  such  services 
performed  for  the  properties  not  held  by 
the  Accounts  during  the  same  period 
and  other  market  data  regarding  the  cost 
of  leasing  services  by  geographic 
location  and  property  types. 

(b)  Based  upon  its  survey  and  its 
professional  resources  and  expertise,  the 
Independent  Fiduciarv-  will  determine  a 
typical  range  of  annual  fees  for  leasing 
services  for  the  Accounts.  The  average 
of  the  range,  as  determined  from  such 
survey,  will  serve  as  the  basis  of 
comparison  for  determining  for  the  next 
five-year  period  whether  continuation  of 
the  leasing  services  policy  has  provided 
cost  savings  or  other  benefits  to  the 
Accounts. 

(c)  RREEF  will  demonstrate  to  the 
Independent  Fiduciary  at  the  end  of  the 
applicable  five-year  period  that  leasing 
fees  charged  to  each  Account  by  RREEF 
or  its  affiliates  plus  the  cost  of  the 
services  of  the  Independent  Fiduciar> 
under  the  exemption  that  are  allocated 
to  the  Accounts,  are  less  than  the  fees 
that  would  have  been  charged  using  the 
benchmark  rate  established  at  the 
beginning  of  the  five  year  period.  In 
making  its  determinations,  the 
Independent  Fiduciary  shall  take  into 
account  to  the  extent  it  deems  necessar\ 
property  management  fees  paid  bv  the 
Accounts  to  RREEF  and  its  affiliates.- 

(d)  The  Independent  Fiduciar\-  will 
review  the  data  supplied  by  RREEF  and. 
to  the  extent  considered  necessan.'  by 
the  Independent  Fiduciary,  data 
collected  from  the  Independent 
Fiduciary's  own  surveys,  and  will 
document  its  findings  and  analysis  of 
such  cost  savings  in  a  report  to  be 
delivered  to  each  of  the  Client  Plans 
participating  in  the  Accounts  within  90 
days  after  the  end  of  the  five  vear  period 
and  each  subsequent  five-year  period 
and  prior  to  the  implementation  of  the 
annual  confirmation  procedure 


•  With  respect  to  Multiple  Client  .^ccounts, 
property  management  .sen'ices  by  RREEF  are 
currently  provided  in  accordance  with  PTE  82-51 
(47  FR  14238/14241.  ,^pril  2.  1982).  PTE  82-51 
permits  collective  investment  funds  (the  Fundsl 
managed  by  RREEF  or  any  of  its  affiliates,  in  which 
Client  Plans  participate,  to  engage  in  certam 
transactions  with  parties  in  interest  with  respect  to 
the  Client  Plans  that  are  investors  in  the  Funds, 
provided  that  certain  conditions  ?re  met  Therefore, 
the  requested  exemption  is  necessary  or.lv  for  the 
provision  of  Leasing  Ser\ices  by  RREEFs  affiliates 
to  the  Multiple  Client  .Accounts  in  connection  with 
the  properties  held  by  the  Accounts 
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described  in  paragraph  (6)  of  Section  II 
with  respect  to  such  period.  In  the  event 
the  Independent  Fiduciary  finds  that 
cost  savings  have  not  been  achieved  for 
the  Accounts,  it  will  not  approve  any 
additional  services  arrangements  until 
RREEF  and  its  affiliates  have 
demonstrated  to  the  satisfaction  of  the 
Independent  Fiduciary  that  policies 
intended  to  assure  cost  savings  to  the 
Accounts  have  been  implemented  by 
RREEF  and  its  affiliates.  The  survey,  the 
Independent  Fiduciary's  report 
reviewing  the  survev.  and  the  final 
report  of  the  Independent  Fiduciary 
analyzing  whether  cost  savings  had 
been  achieved  during  the  five  year 
period  to  which  the  survey  relates,  will 
be  maintained  by  RREEF  in  accordance 
with  the  recordkeeping  requirements  of 
Section  III. 

(15)  The  fees  paid  to  RREEF  and/or  its 
affiliates  for  leasing  services  provided  in 
connection  with  a  property  held  for  an 
Account  shall  not  exceed:  (a)  7  percent 
of  the  lease  amount  for  new  leases;  (b) 

2  percent  of  the  lease  amount  for 
renewal  leases;  and  (c)  for  leases  in 
which  outside  brokers  are  involved, 
2.75  percent  of  the  lease  amount. 

(16)  Before  entering  into  any  leasing 
arrangement  pursuant  to  the  terms  of 
this  exemption,  if  granted,  copies  of  the 
proposed  exemption  and  the  final 
exemption  will  be  delivered  to  each 
Client  Plan  for  which  RREEF  or  its 
affiliate  propose  to  perform  leasing 
services  as  described  herein. 

Section  III — Recordkeeping 

(1)  RREEF  and  any  Leasing  Affiliate 
will  maintain,  for  a  period  of  six  years, 
the  relevant  records  necessary  to  enable 
the  persons  described  in  paragraph  (2) 
of  this  Section  III  to  determine  whether 
the  conditions  of  this  exemption  have 
been  met.  Included  in  these  records  will 
be  the  wTitten  records  of  the 
Independent  Fiduciary  which  had  been 
periodically  furnished  by  the 
Independent  Fiduciary  to  RREEF,  and 
the  records  described  in  paragraph  (14) 
of  Section  II.  However,  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if,  due  to  circumstances 
beyond  RREEF's,  the  Leasing  Affiliate's, 
or  the  Independent  Fiduciary's  control, 
the  records  are  lost  or  destroyed  prior  to 
the  end  of  the  six-year  period. ■* 

{2)(a)  Except  as  provided  in 
subsection  (b)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
section  504(a)(2)  and  (b)  of  the  Act.  the 
records  referred  to  in  paragraph  (1)  of 


•RREEF  represents  that  its  contract  with  each 
Independent  Fiduciary  will  require  that  the 
Independent  Fiduciary's  written  records  be 
maintained  in  accordance  with  this  section. 


this  section  shall  be  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by: 

(1)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service; 

(2)  Any  fiduciary  of  a  Client  Plan  who 
has  authority  to  acquire  or  dispose  of 
the  interests  of  the  Client  Plan  in  the 
.Accounts  or  any  duly  authorized 
employee  or  repre.sentative  of  such 
fiduciar>'; 

(3)  Any  contributing  employer  to  any 
Client  Plan  that  has  an  interest  in  the 
Accounts  or  any  duly  authorized 
employee  or  representative  of  such 
employer; 

(4)  Any  participant  or  beneficiary  of 
any  Client  Plan  participating  in  the 
.Accounts,  or  any  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary;  and 

(5)  The  Independent  Fiduciaries, 
(b)  None  of  the  persons  described 

above  in  subparagraphs  {2)-(5)  of  this 
paragraph  shall  be  authorized  to 
examine  the  trade  secrets  of  RREEF  or 
any  Leasing  Affiliate  or  commercial  or 
financial  information  which  is 
privileged  or  confidential. 

Section  IV — Definitions 

(1)  The  Accounts — The  Accounts  are 
any  existing  or  future  pooled  accounts 
(i.e..  Multiple  Client  Accounts)  or 
single-customer  accounts  (i.e..  Single 
Client  Accounts),  including  joint 
ventures,  general  or  limited 
partnerships  or  other  real  estate 
investment  vehicles  established  by 
RREEF  for  the  investment  of  employee 
benefit  Client  Plan  assets  in  real-estate 
related  investments  to  the  extent  that  (i) 
such  Accounts  hold  "plan  assets" 
within  the  meaning  of  the  regulations  at 
29  CFR  section  2510.3-101  and  (ii) 
management  of  their  assets  is  subject  to 
the  discretionary  authority  of  RREEF. 

(2)  RREEF — For  purposes  of  this 
proposed  exemption,  the  term  RREEF 
means  RREEF  America  L.L.C.,  and 
certain  of  their  officers  who  may  serve 
as  trustees  of  group  trusts  managed  by 
RREEF  America  L.L.C,  or  who  may 
serve  in  similar  fiduciary  capacities 
with  respect  to  other  commingled 
investment  vehicles  managed  by  them, 
and/or  any  other  affiliates  of  RflEEF  as 
defined  in  paragraph  (4)  of  this  section 
IV  which  act  as  investment  fiduciaries 
with  respect  to  any  Account. 

(3)  Leasing  Affiliate— RREEF 
Management  Company  or  other  affiliates 
of  RREEF  (as  defined  in  paragraph  (4)  of 
this  Section  IV)  retained  to  provide 
leasing  services  with  respect  to  an 
Account. 


(4)  .An  affiliate  of  a  person  means  any 
person  directly  or  indirectly,  through 
one  or  more  intermediaries,  controlling, 
controlled  by,  or  under  common  control 
with  the  person. 

(5)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(B)  Independent  Fiduciary — A  person 
who: 

(a)  is  not  an  affiliate  of  RREEF  as 
defined  in  Section  IV(4); 

(b)  is  not  an  officer,  director, 
employee  of,  or  partner  in,  RREEF  (or 
affiliates  thereof  as  defined  in  Section 
IV(4)); 

(c)  is  not  a  corporation  or  partnership 
in  which  RREEF  has  an  ownership 
interest  or  is  a  partner; 

(d)  does  not  have  an  ownership 
interest  in  RREEF  or  any  of  its  affiliates; 

(e)  is  not  a  fiduciary  with  respect  to 
any  Client  Plan's  investment  in  the 
Account; 

(fl  has  represented  in  wrriting  that  it  is 
qualified  to  perform  the  services 
contemplated  by  the  proposed 
exemption,  which  qualifications  shall 
include,  among  other  things:  (i) 
demonstrated  experience,  generally  over 
a  period  of  not  less  than  five  years,  in 
the  business  of  commercial  real  estate, 
brokerage,  management,  or  appraisal 
generally  and  in  reviewing  or 
negotiating  leasing  agreements  and 
commissions  specifically;  (ii)  familiarity 
with  the  relevant  real  estate,  specifically 
as  it  relates  to  comparable  property 
types  with  respect  to  the  specific 
properties  for  which  the  Leasing 
Affiliate  proposes  to  perform  leasing 
services  (for  example,  in  the  case  of 
office  properties,  the  Independent 
Fiduciary's  experience  shall  relate 
specifically  to  office  properties  in  the 
same  market);  (iii)  experience  in 
complying  with  the  fiduciary  standards 
of  the  Act  in  connection  with  the 
representation  of  the  Client  Plans;  and 

(g)  has  acknowledged  in  writing 
acceptance  of  fiduciary  obligations  and 
has  agreed  not  to  participate  in  any 
decision  with  respect  to  any  transaction 
in  which  the  Independent  Fiduciary  has 
an  interest  that  might  affect  its  best 
judgement  as  a  fiduciary.  For  purposes 
of  the  foregoing,  each  Independent 
Fiduciary  shall  represent  in  writing  that 
it  has  no  relationship  with  RREEF  or  its 
affiliates,  or  with  any  Account,  that 
would  affect  its  best  judgement  as  a 
fiduciary. 

For  purposes  of  this  definition  of 
Independent  Fiduciary,  no  organization 
or  individual  may  serve  as  an 
Independent  Fiduciary  for  any  fiscal 
year  if  the  gross  income  received  by 
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such  organization  or  individual  (or 
partnership  or  corporation  of  which 
such  organization  or  individual  is  an 
officer,  director,  or  10  percent  or  more 
partner  or  shareholder)  from  RREEF  or 
any  affiliates  of  RREEF  (including 
amounts  received  for  services  as 
Independent  Fiduciary  under  any 
prohibited  transaction  exemption 
granted  by  the  Department)  for  that 
fiscal  year  exceeds  5  percent  of  its  or  his 
annual  gross  income  from  all  sources  for 
such  fiscal  year. 

In  addition,  no  organization  or 
individual  who  is  an  Independent 
Fiduciary,  and  no  partnership  or 
corporation  of  which  such  organization 
or  individual  is  an  officer,  director  or  10 
percent  or  more  partner  or  shareholder, 
may  acquire  any  property  from,  sell  any 
property  to  or  borrow  any  funds  from 
RREEF  or  any  affiliates  of  RREEF,  or  any 
Account  maintained  by  RREEF  or  any 
affiliates  of  RREEF,  during  the  period 
that  such  organization  or  individual 
serves  as  an  Independent  Fiduciary  and 
continuing  for  a  period  of  6  months  after 
such  organization  or  individual  ceases 
to  be  an  Independent  Fiduciary  or 
negotiates  any  such  transaction  during 
the  period  that  such  organization  or 
individual  serves  as  Independent 
Fiduciary. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  condition 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transaction  to 
be  consummated  pursuant  to  the 
exemption. 

Summary  of  Facts  and  Representations 

1.  RREEF  America  L.L.C  and  its 
affiliate,  RREEF  Management  Company, 
provide  investment  and  property 
management  services  to  institutional 
investors,  including  employee  benefit 
Client  Plans  and  other  tax-exempt 
entities,  through  various  separate 
accounts  (Single  Client  Accounts)  and 
commingled  accounts  (Multiple  Client 
Accounts;  collectively,  the  Accoimts). 
On  January  27,  1998,  RREEF  America 
L.L.C.  and  its  affiliates  (collectively, 
RREEF)  were  acquired  by  RoProperty 
Services.  B.V.  (RoProperty),  a  major 
Dutch  investment  advisory  firm.  As  a 
result,  the  RREEF  entities  were 
combined  into  a  newly  created 
Delaware  limited  liability  company 
which  continues  to  use  the  name  RREEF 
America  L.L.C.  RREEF  operates  as  an 
autonomous  entity  which  continues  to 
provide  investment  management 
services,  and  its  affiliate,  RREEF 
Management  Company,  continues  to 
provide  property  management  services. 


RREEF  requests  an  exemption  to 
permit:  (i)  the  provision  of  certain 
leasing  services  (the  Leasing  Services) 
by  RREEF's  leasing  affiliates  (the 
Leasing  Affiliates)  to  the  Accoimts;  and 
(ii)  the  payment  of  leasing  commissions 
in  connection  with  the  provision  of 
Leasing  Services  by  the  Leasing 
Affiliates  to  the  Accounts,  as  described 
below.  The  Leasing  Services  that  will  be 
performed  pursuant  to  this  proposed 
exemption,  if  granted,  would  generally 
be  provided  by  RREEF  Management 
Company. 

2.  RREEF  acts  as  an  investment 
manager  as  defined  in  section  3(38)  of 
the  Act  for  each  Cfient  Plan  that  invests 
in  a  Single  or  a  Multiple  Client  Account. 
RREEF  has  discretion  for  the  day-to-day 
operation  of  each  Account  and,  in  many 
cases,  has  full  discretion  over  an 
Account's  acquisition  and  disposition 
decisions.  However,  in  certain  cases, 
final  investment  authority  may  remain 
with  independent  authorizing  plan 
fiduciaries  (Authorizing  Client  Plan 
Fiduciaries)  for  the  Account.  The 
applicant  requests  that  the  proposed 
exemption  extend  relief  to  both 
discretionary  and  non-discretionar>' 
Accounts.* 

3.  The  Client  Plans  are  various 
pension  plans  as  defined  in  section  3(2) 
of  the  Act  and  other  plans  as  defined  in 
section  4975(e)(1)  of  the  Code,  for  which 
RREEF  serves  as  a  trustee  or  investment 
manager.  Several  of  the  Client  Plans 
participate  in  RREEF  USA  Fund-I  (Fund 
I),  a  Multiple  Client  Account  in  which 
non-ERISA  fiduciary  clients  may  invest. 
The  Client  Plans  may  participate  in 
other  Accounts,  as  described  herein.  In 
all  instances,  an  Authorizing  Client  Plan 
Fiduciary  which  is  independent  of 
RREEF  and  its  affifiates,  will  make  the 
decision  regarding  the  investment  of 
Client  Plan  assets  in  an  Account  which 
may  receive  leasing  services  performed 
by  a  Leasing  Affiliate. 

4.  A  Client  Plan  may  enter  into  one 
or  more  Single  Client  Account 
relationships  with  RREEF  pursuant  to 
the  individually  negotiated  investment 
agreements  with  RREEF.  In  each  case 
primary  investment  discretion  will  be 
delegated  to  RREEF  pursuant  to  an 
investment  management  agreement 
between  RREEF  and  the  Account.' 

Alternatively,  a  Client  Plan  may 
invest  in  a  commingled  investment  fund 
(i.e.,  a  Multiple  Client  Account) 


*  RREEF's  non-discretionary  Accounts  are 
generally  Accounts  over  which  an  independent  (in- 
house)  Client  Plan  Fiduciary  retains  final  discretion 
with  respect  to  the  acquisition  and  disposition  of 
real  property  assets.  The  Client  Plan  may  also  retain 
discretion  in  setting  or  approving  leasing  guidelines 
for  properties  held  by  the  Accounts. 

'  Except  as  set  forth  in  paragraph  2  above. 


managed  by  RREEF.  Currently.  Multiple 
Client  Accounts  consist  primarily  of  tax- 
exempt  group  trusts  organized  pursuant 
to  IRS  Revenue  Ruling  81-100.  and 
limited  partnerships.  RREEF  principals 
and  officers  serve  as  trustees  for 
Multiple  Client  Accounts  that  are  group 
trusts.  Other  Multiple  Client  Accounts 
may  be  organized  in  the  future, 
including  title-holding  corporations, 
real  estate  investment  trusts,  or  limited 
liability  corporations.  RREEF  principals 
and  officers  may  serve  as  directors  and 
officers  of  these  vehicles. 

5.  The  Accounts  established  to  date 
have  been  so-called  "blind"  investment 
relationships  where  investors  initially 
are  not  told  about  any  specific 
properties  which  the  Account  may 
acquire.  In  such  instances,  the  Account 
receives  cash  from  the  Client  Plan  and 
then  identifies  and  acquires  real 
property  investments  that  meet  certain 
investment  criteria  that  have  been 
agreed  to  by  such  investors.  In  the 
future.  RREEF  states  that  so-called 
"specified-property"  investment 
relationships  may  be  established  with 
the  Client  Plans  and/or  other  investors 
to  invest  in  pre-identified  real  property 
investments  that  are  disclosed  to  the 
Client  Plans  prior  to  such  Plans'  cash 
investment  in  the  Account. 

6.  RREEF  represents  that  in  recent 
years  real  estate  investments  have 
become  increasingly  attractive  to 
pension  plan  investors.  The  qualitv  of 
real  estate-related  services  is  of  central 
importance  in  maximizing  returns 
available  to  such  investors.  Large  real 
estate  investment  managers  typically 
manage  properties  themselves  or 
through  property  management  firms 
they  have  acquired.  This  strateg>- 
enables  such  managers  to  use  a  unified 
leasing  strategy  and  other  efficient 
management  techniques,  and  is  a 
superior  alternative  to  retaining 
independent  managers  for  property 
management  and  leasing  services. 
RREEF  maintains  that  in  many  instances 
the  provision  of  leasing  services  for  the 
properties  held  by  the  Accounts  would, 
be  more  effectively  provided  through  in- 
house  personnel  or  through  firms  which 
are  affiliated  with  RREEF,  or  in  which 
RREEF  has  an  interest.  Such  firms 
possess  special  expertise  in  the  type  of 
properties  held  by  the  Accounts  and 
knowledge  of  the  Accounts.  RREEF  and 
the  Leasing  Affiliates  represent  that  they 
are  in  the  best  position  to  aggressively 
lease  properties  held  by  an  Account, 
and  to  maximize  the  value  of  the 
properties  to  the  Account. 
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7.  The  services  provided  to  the 
Accounts  by  the  Leasing  Affiliates*  will 
be  day-to-day  leasing  responsibilities 
associated  with  operating  income- 
producing  properties  owned  by  the 
Accounts.  These  responsibilities  will 
include  using  best  efforts  to  lease  a 
property  to  desirable  tenants  and 
negotiating  the  terms  and  renewals  of 
such  leases.  Any  hiring  of  a  Leasing 
Affiliate  to  provide  leasing  services  for 

a  property  owned  by  an  Account  will  be 
negotiated  with,  and  subject  to  the 
approval  of,  the  Independent  Fiduciary 
appointed  on  behalf  of  an  Account  for 
the  particular  leasing  market  to  which 
the  property  is  subject  (as  discussed 
more  fully  below). 

8.  RREEF,  as  the  investment  manager 
or  trustee  for  the  Account,  will  consider 
the  type,  size  and  location  of  an 
Account  property,  and  whether  the 
Leasing  Affiliates  are  best  suited  to 
provide  leasing  services  to  that 
property.  Upon  determining  that  the 
provision  of  services  by  the  Leasing 
Affiliate  would  be  in  the  best  interest  of 
that  Account,  RREEF  will  propose  to  the 
Independent  Fiduciary  that  the  Leasing 
Affiliate  be  retained  for  the  property. 
Because  the  Leasing  Affiliates  currently 
perform  property  management  services 
for  most  of  the  properties  managed  by 
RREEF  and  its  affiliates  under  PTE  82- 
51  (see  footnote  2),  RREEF  expects  that 

a  Leasing  Affiliate  will  be  considered  to 
provide  leasing  services  to  each  of  the 
properties.  RREEF  maintains  that  the 
Account  will  benefit  from  the  Leasing 
Affiliate's  comprehensive  knowledge  of 
the  local  market  and  from  the  expertise 
of  the  staff  in  that  location. 

9.  RREEF  may  hold  properties  in  a 
relevant  real  estate  market  ^  both  as  the 
investment  manager  or  trustee  for  an 
Account,  and  on  behalf  of  RREEF  or  any 
entity  in  which  RREEF  owns  a  10%  or 
greater  interest.  In  the  event  there  is  a 
potential  for  leasing  competition  among 
these  properties,  RREEF  will  retain  an 


'Currently.  RREEF  anticipates  that  RREEF 
Management  will  be  the  Leasing  Affiliate  which 
performs  the  leasing  services. 

'The  applicant  represents  that  the  term  "relevant 
real  estate  market"  is  a  term  used  by  managers, 
leasing  agents,  appraisers,  etc.  to  mean  a  general 
geographic  area  from  which  the  property  is  most 
likely  to  draw  its  tenant  base.  Within  this  area  a 
specific  property  will  be  competing  with  similar 
properties  for  tenants.  The  area  varies  based  on 
property  type.  size,  age  and  location,  access  to 
transportation,  etc.  Typically,  an  assessment  of  the 
relevant  real  estate  market  is  included,  as  part  of  the 
overall  economic  analysis,  in  the  materials  prepared 
at  the  time  the  property  is  acquired.  The  applicant 
maintains  that,  under  the  condition  of  this 
proposed  exemption,  the  Independent  Fiduciary 
will  make  its  own  independent  assessment  of  the 
relevant  real  estate  market. 


independent,  qualified  leasing  agent  for 
the  Account's  properties. 

The  Independent  Fiduciary  will  have 
the  same  responsibilities  when  the 
Account  acquires  a  new  property  with 
a  Leasing  Affiliate  acting  as  a  pre- 
existing leasing  agent  as  when  RREEF 
proposes  to  provide  leasing  services 
with  a  Leasing  Affiliate  for  an  existing 
property.  In  both  cases,  the  leasing 
agreement  with  a  Leasing  Affiliate  for  a 
property  will  be  negotiated  with,  and 
approved  by,  the  Independent  Fiduciary 
for  the  Account.  This  negotiation  of  the 
leasing  agreement  may  be  concurrent 
with  RREEF's  acquisition  of  the 
property. 

RREEF  may  also  acquire  a  property 
with  a  Leasing  Affiliate  acting  as  a  pre- 
existing leasing  agent  for  an  Account 
where  RREEF  is  not  yet  authorized  to 
perform  leasing  services  for  the  property 
with  a  Leasing  Affiliate.  In  such 
situations,  under  the  terms  of  this 
proposed  exemption,  RREEF  must 
obtain  approval  from  the  Client  Plans* 
before  it  can  receive  compensation  for 
such  services. 

10.  RREEF  will  appoint  several 
Independent  Fiduciaries,  subject  to 
confirmation  by  the  holders  of  a 
majority  of  the  units  of  beneficial 
interest  in  the  Accounts  (or  by  the 
Client  Plan  in  the  case  of  a  Single  Client 
Account),  to  act  on  behalf  of  the 
Accounts  for  the  provision  of  leasing 
services  by  the  Leasing  Affiliates.  Each 
Independent  Fiduciary  will  be  an 
individual,  group  of  individuals  or  a 
business  entity  which  has  substantial 
experience  with  commercial  real  estate 
investments,  including  the  expertise  to 
make  decisions  required  under  the 
exemption.  RREEF  proposes  to  use  the 
same  Independent  Fiduciary  for  all 
Accounts  that  have  properties  in  the 
same  real  estate  market.  However, 
because  individual  Client  Plans  can  veto 
RREEF's  selection  of  an  Independent 
Fiduciary,  RREEF  cannot  guarantee  that 
the  same  Independent  Fiduciary  will  be 
used  for  all  such  Accounts. 

An  Independent  Fiduciary  will  not 
have  any  ownership  interest  in  RREEF 
nor  will  RREEF  have  any  ownership 
interest  in  the  Independent  Fiduciary. 
An  Independent  Fiduciary  may  have  a 
preexisting  relationship  as  a  service 
provider  (including  as  a  fiduciary)  for 
one  or  more  of  the  Client  Plans. 
However,  all  business  dealings  between 
the  Independent  Fiduciary  and  RREEF, 
including  services  rendered  to  the 
Accounts  as  Independent  Fiduciary 
under  all  other  prohibited  transaction 


exemptions  granted  by  the  Department, ' 
may  not  in  the  aggregate  result  in  the 
Independent  Fiduciary  receiving  in  any 
one  of  its  fiscal  years  more  than  five 
percent  (5%)  of  its  gross  income  from 
RREEF.  No  person  hired  as  an 
Independent  Fiduciary  for  any  real 
property  held  by  the  Account  will 
provide  any  other  service  for  Such 
property  while  that  person  is  serving  as 
the  Independent  Fiduciary.  In  addition, 
an  Independent  Fiduciary  will  not  be 
retained  by  the  Account,  RREEF,  or  any 
affiliate  thereof,  under  a  contract  to 
perform  leasing,  property  management, 
or  real  estate  brokerage  services  with 
respect  to  such  property  for  at  least  a  six 
month  period  after  having  served  as  the 
Independent  Fiduciary. 

Generally,  the  compensation  and 
expenses  of  each  Independent  Fiduciary 
will  be  proportionately  paid  by  the 
Account(s)  which  it  serves. 

11.  Any  Independent  Fiduciary  may 
be  removed  with  or  without  cause  by  a 
vote  of  the  holders  of  a  majority  of  the 
units  of  beneficial  interests  in  an 
Account.  A  vote  removing  the 
Independent  Fiduciary  will  not  affect 
existing  covered  transactions,  but 
RREEF  will  cease  submitting  to  the 
Independent  Fiduciary  any  proposals  to 
engage  in  new  transactions.  RREEF  will 
designate  within  sixty  (60)  days  a 
replacement  Independent  Fiduciary, 
whose  appointment  will  be  subject  to 
the  same  confirmation  by  the  Client 
Plans  as  was  the  initial  Independent 
Fiduciary. 

12.  The  Independent  Fiduciary  will 
select  the  Leasing  Affiliates  to  provide 
the  leasing  services  described  herein. 
The  selection  process  will  proceed  as 
follows: 

(a)  RREEF  will  propose  a  Leasing 
Affiliate  to  provide  services  for  a 
specific  property  if  it  believes  it  is  in  the 
best  interest  of  the  Account  to  do  so.  If 
RREEF  does  not  propose  a  Leasing 
Affiliate  to  provide  services  to  an 
Account  property,  it  will  select  an 
unrelated  service  provider. 

(b)  The  Independent  Fiduciary  will 
determine  the  qualifications  of  the 
Leasing  Affiliate  by  thoroughly 
reviewing  its  background  and 
experience,  and  those  of  its  personnel. 
The  Independent  Fiduciary  will 
consider,  among  other  things,  the 
following  factors: 

(1)  The  compensation  and  the  terms 
of  the  service  arrangement  proposed  by 
the  Leasing  Affiliate  will  be  compared 
to  those  from  similarly  qualified  firms 
for  similar  services  in  the  similar 
locales.  If  no  similar  firms  exist  for 


"  Such  approval  will  be  obtained  pursuant  to 
Section  11(1)  and  (2)  of  this  proposed  exemption. 


•See.  for  example,  PTE  82-51,  which  was 
mentioned  earlier. 
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comparison,  the  Independent  Fiduciary 
will  determine  whether  the  agreement  is 
reasonable  within  the  meaning  of 
section  408(b)(2)  of  the  Act.  If  the 
Leasing  Affiliate  is  replacing  another 
service  provider,  the  Independent 
Fiduciary  will  make  similar 
determinations,  and  will  consider 
whether  the  change  in  service  providers 
will  increase  costs  to  the  Accounts. 

(2)  The  Independent  Fiduciary  must 
determine  if  the  Leasing  Affiliate  is  the 
best  qualified  candidate  to  provide  a 
particular  service  under  the 
arrangement  in  question.  If  the 
qualifications  are  equal  among  potential 
service  providers,  the  Independent 
Fiduciary  may  choose  the  Leasing 
Affiliate  if  its  proposed  fee  arrangement 
is  most  advantageous  to  the  Account.  If 
the  qualifications  and  the  proposed  fees 
are  essentially  equal,  the  Independent 
Fiduciary  will  select  the  Leasing 
Affiliate  only  where  it  makes  a 
determination  that  the  affiliated  service 
provider  is  the  best-qualified, 
considering  the  affiliate's  experience 
and  familiarity  with  the  Account  and 
the  property.  The  Independent 
Fiduciary  is  not  required  to  regard  the 
Leasing  Affiliate  as  its  first  choice  for 
providing  services  for  any  particular 
property. 

(c)  The  Independent  Fiduciary's 
decisions  will  be  based  solely  upon  the 
interests  of  the  Account.  The 
Independent  Fiduciary  will 
independently  compile,  or  retain  others 
to  compile,  information  relevant  to  its 
determination.  This  information  will 
include  the  qualifications  of  and  the 
terms  for  engaging  the  Leasing  Affiliate, 
whether  RREEF  Management  is  also 
providing  property  management 
services  to  the  property,  and  the  fees 
charged  by  RREEF  Management  for 
these  various  services. 

The  Independent  Fiduciary  can  also 
consider  certain  additional  information 
provided  by  RREEF.  Such  information 
will  include:  (1)  a  description  of  the 
Account's  policy  for  leasing  services 
and  the  Client  Plans  investing  therein; 
(2)  a  description  of  the  leasing  services 
to  be  provided;  (3)  the  quahfications  of 
the  Leasing  Affiliate  to  perform  the 
required  services;  (4)  a  statement, 
supported  by  appropriate  factual 
representations,  as  to  why  RREEF 
believes  the  Leasing  Affiliate  is 
qualified  to  provide  the  services;  (5)  a 
copy  of  the  proposed  arrangement  for 
services,  and  the  Leasing  Affiliate's 
terms  for  the  provision  of  such  services; 
(6)  RREEF's  reasons  as  to  why  retaining 
the  Leasing  Affiliate  is  in  the  interest  of 
the  Account;  (7)  information  as  to  why 
the  fees  and  other  terms  of  the 
arrangement  are  reasonable  as  compared 


to  the  fees  charged  by  similar  firms  for 
similar  services  in  comparable  locales; 

(8)  the  identity  of  the  current  non- 
affiliated leasing  agent,  if  any.  and  the 
terms  under  which  it  renders  services; 

(9)  the  identities  of  other  non-affiliated 
service  providers  and  the  terms  under 
which  they  would  render  such  services; 
and  (10)  whether  the  Leasing  Affifiate  or 
any  affiliate  thereof  is  a  property 
manager  with  respect  to  any  properties 
that  are  in  competition  for  tenants  with 
the  property  for  which  the  Leasing 
Affiliate  is  under  consideration. 

(d)  If  the  Independent  Fiduciary' 
selects  the  Leasing  Affiliate  to  provide 
leasing  services  to  an  Account  property, 
it  will  negotiate  the  terms  of  the  leasing 
agreement  directly  with  the  Leasing 
Affiliate. 

(e)  If  the  Independent  Fiduciary  does 
not  select  the  Leasing  Affiliate,  the 
Independent  Fiduciary  will  so  advise 
RREEF.  RREEF  will  then  select  an 
unrelated  leasing  agent  and  negotiate 
the  terms  of  the  arrangement  with  the 
unrelated  leasing  agent. 

13.  If  the  Leasing  Affiliate  is  replacing 
another  leasing  agent,  or  if  a  leasing 
agreement  with  a  Leasing  Affiliate  is 
significantly  modified,  advance 
approval  of  the  Independent  Fiduciary' 
will  be  required.  Advance  approval  of 
the  Independent  Fiduciary  will  also  be 
required  when  the  Account  acquires  a 
property  subject  to  a  leasing  agreement 
with  the  Leasing  Affiliate.  Any  decision 
by  the  Leasing  Affiliate  that  may  affect 
its  compensation  will  be  reviewed  and 
approved  by  the  Independent  Fiduciary'. 

14.  RREEF  will  have  the  authority  to 
retain  a  Leasing  Affiliate  in  certain 
emergency  situations  where  advance 
approval  by  the  Independent  Fiduciary 
would  be  impractical  (e.g.,  an  existing 
leasing  agent  suddenly  goes  out  of 
business).  Under  these  circumstances, 
RREEF  will  retain  the  Leasing  Affiliate 
for  a  period  not  to  exceed  90  days. 
However,  the  Independent  Fiduciary 
will  have  to  approve  any  fees  paid  to  the 
Leasing  Affiliate  prior  to  their  actual 
payment. 

15.  The  Independent  Fiduciary  will 
also  review,  at  least  annually  (or  more 
frequently  if  it  deems  appropriate),  the 
performance  of  the  Leasing  Affiliates 
under  each  leasing  agreement  with  the 
Accounts.  In  conducting  these  periodic 
reviews,  the  Independent  Fiduciar>'  will 
consider;  (i)  The  information  contained 
in  RREEF's  annual  reports,  as  furnished 
by  RREEF;  (ii)  information  furnished  in 
connection  with  RREEF's  selection  of 
the  Leasing  Affiliates;  (iii)  summaries  of 
all  leases  executed  by  the  Leasing 
Affiliates;  and  (iv)  any  other  information 
the  Independent  Fiduciary  believes 
necessary. 


In  addition,  the  Independent 
Fiduciary  will:  (i)  prepare  an  annual 
report  of  its  activities  for  the  prior  year; 
(ii)  render  its  opinion  as  to  the 
continued  validity  of  the  leasing 
guidelines  for  the  subsequent  year;  and 
(iii)  recommend  any  amendments  to.  or 
termination  of,  the  leasing  agreement. 

If  the  Independent  Fiduciary' 
determines  that  the  services  of  any 
Leasing  Affiliate  are  no  longer 
necessary,  or  that  such  Leasing  Affiliate 
has  failed  to  comply  with  its  obligations 
under  the  leasing  agreement,  it  will 
instruct  RREEF  to  terminate  or  modify 
the  leasing  agreement,  or  to  exercise 
other  rights  available  under  the  leasing 
agreement. '0  RREEF  will  carry  out  such 
instruction  from  the  Independent 
Fiduciary  to  the  extent  it  is  legal  and 
permitted  by  the  terms  of  the  leasing 
agreement. 

16.  The  Independent  Fiduciary'  will 
maintain  written  records  with  respect  to 
the  determinations  it  makes  regarding 
Leasing  Affiliates.  The  written  records 
will  reflect,  among  other  things,  the 
information  considered,  including  the 
identity  of  non-affiliated  leasing  agents, 
the  source  of  the  information,  the  steps 
taken  by  the  Independent  Fiduciary  in 
reaching  its  decision,  and  the  reasons 
for  its  decision.  The  Independent 
Fiduciary  will  also  document  any 
actions  it  takes  in  connection  with  its 
periodic  review  of  the  Leasing  Affiliates' 
performance,  as  well  as  its  approval  or 
disapproval  of  the  fees  paid  to  the 
Leasing  Affiliates  for  services  rendered 
pursuant  to  any  emergency  procedures. 
These  written  records  will  be  delivered 
periodically  to  RREEF  or  the  Leasing 
Affiliates  and  kept  in  accordance  with 
the  Department's  recordkeeping 
requirements  under  this  exemption,  if 
granted. 

17.  RREEF  is  one  of  the  largest  real 
estate  managers  in  the  United  States. 
RREEF  maintains  portfolios  for  its 
clients  which  represent  different  types 
of  real  estate,  including  office,  retail, 
residential  and  industrial  properties. 
RREEF  states  that  it  cannot  use  a  single 
Independent  Fiduciary  for  the 
transactions  described  herein  due  to  the 
large  number  of  Account  properties  it 
manages  in  many  diverse  real  estate 
markets.  While  some  of  RREEF's 


•"In  this  regard.  RREEF  acknowledges  ihal  the 
Department's  regulations  issued  under  section 
408(b)(2l  (29CFR  2550.4086-2)  provide,  in  relevant 
part,  that  no  contract  or  arrangement  for  the 
provision  of  services  is  reasonable  within  the 
meaning  of  section  408(b)(2)  and  regulation 
2550.408l>-2(a)(2)  if  it  does  not  permit  termmation 
by  the  Client  Plan  without  pennity  to  the  Client 
Plan  on  reasonably  short  notice  under  the 
circumstances  to  prevent  the  Client  Plan  from 
becoming  locked  into  an  arrangement  that  has 
become  disadvantageous. 
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Accounts  may  contain  all  these 
properties,  other  Accounts  may  have 
investment  guidelines  that  Umit  them  to 
specific  categories  or  subcategories  (e.g. 
office  properties  may  include  large 
urban  "core"  properties,  other  high-rise 
properties,  suburban  "build-to-suit" 
space,  etc.). 

RREEF  represents  that  there  are  ver>' 
few  real  estate  firms  qualified  to  act  as 
Independent  Fiduciaries  which  can 
review  leasing  arrangements  on  a 
national  basis.  RREEF  states  that  even 
those  firms  may  not  be  the  most 
qualified  in  specific  markets  or  for 
specific  properties.  RREEF  further  states 
that  the  few  real  estate  firms  that  are 
qualified  may  also  manage  competing 
properties  in  relevant  markets.  Thus, 
these  firms  will  have  a  conflict  of 
interest  in  reviewing  such  leasing 
arrangements.  Given  the  large  number  of 
properties  which  RREEF  manages,  some 
candidates  may  be  disqualified  because 
the  fees  they  would  receive  from  RREEF 
for  serving  as  an  Independent  Fiduciary 
would  exceed  5%  of  their  annual 
revenues.  In  addition,  RREEF  states  that 
it  cannot  use  a  single  Independent 
Fiduciary  for  the  transactions  described 
herein  because,  under  RREEF's 
agreement  with  the  Client  Plans,  a 
single  Client  Plan  that  invests  in  an 
Account  can  prevent  the  use  of  an 
Independent  Fiduciary  that  has  been 
selected  by  the  Client  Plans  for  other 
Accounts. 

RREEF  represents  that  each 
Independent  Fiduciary  selected  for  the 
leasing  transactions  will  be  an 
experienced  and  recognized  real  estate 
consulting/brokerage  firm  familiar  with 
the  specific  markets  in  which  each 
Account  property  is  located. 

18.  RREEF  represents  further  that  the 
leasing  commissions  charged  pursuant 
to  the  proposed  exemption,  if  granted, 
will  not  exceed  market  rates.  The 
Leasing  Affiliates  will  agree  to  certain 
limitations  regarding  the  aggregate 
leasing  commissions  and  property 
management  fees  they  will  receive  for 
services  rendered  to  the  same  property. 
For  purposes  of  this  proposed 
exemption,  the  fees  paid  to  RREEF  and/ 
or  its  affiliates  for  leasing  services 
provided  in  connection  with  a  property 
held  for  an  Account  shall  not  exceed:  (a) 
7  percent  of  the  lease  amount  for  new 
leases:  (b)  2  percent  of  the  lease  amount 
for  renewal  leases:  and  (c)  for  leases  in 
which  outside  brokers  are  involved, 
2.75  percent  of  the  lease  amount. 

19.  The  fees  paid  to  the  Leasing 
Affiliate  for  providing  leasing  services 
will  be  governed  by  a  written  leasing 
agreement  that  will  be  binding  on  the 
Leasing  Affiliates  and  the  respective 
Account.  The  compensation  and  other 


terms  under  the  leasing  agreement  will 
be  comparable  to  the  compensation  and 
terms  between  unrelated  parties  for 
similar  services  in  connection  with 
comparative  properties  in  the  same  or 
similar  locales. 

20.  In  the  event  RREEF  offers  leasing 
services  to  any  existing  Account,  RREEF 
will  issue  separate  policy  statements  to 
the  investors  in  the  Account.  The  policy 
statements  will  disclose  that  RREEF  or 
the  Leasing  Affiliates  are  under 
consideration  to  provide  leasing 
services  to  the  Account  properties.  The 
poUcy  regarding  these  services  will  be 
subject  to  prior  approval  of  the 
authorizing  independent  fiduciaries  of 
the  Client  Plans  {the  Authorizing 
Fiduciaries)  holding  at  least  60  percent 
of  the  units  of  beneficial  interest  in  the 
Multiple  Client  Account. 

With  respect  to  Fund  I.  RREEF 
represents  that  it  has  already  reviewed 
and  negotiated  with  an  Independent 
Fiduciary  for  each  Client  Plan  the 
possibility  of  the  Account  retaining  the 
Leasing  Affiliates.  RREEF  states  that  it 
has  received  approval  from  all  such 
Independent  Fiduciaries  to  proceed 
with  the  proposed  transactions. 
Accordingly,  the  Client  Plans  that 
participate  in  Fund  I  should  be  fully 
aware  of  (a)  the  potential  conflicts  of 
interest  involved  in  the  selection  of  the 
Leasing  Affiliates  as  service  providers; 
(b)  the  identification  of  the  properties 
which  may  require  leasing  services;  (c) 
the  services  to  be  rendered  and  the  fees 
to  be  charged;  and  (d)  the  selection 
process.  In  addition,  RREEF  will 
provide  the  Client  Plans  that  participate 
in  Fund  I  with  notice  of  the  proposed 
exemption  and  the  final  exemption,  and 
will  require  approval  of  the 
appointment  of  one  or  more 
Independent  Fiduciaries. 

21.  RREEF,  as  the  investment  manager 
or  trustee,  will  furnish  each  Authorizing 
Fiduciary,  not  less  than  45  days  prior  to 
the  implementation  of  the  leasing 
policy,  with  any  reasonably  available 
information  necessary  for  the 
Authorizing  Fiduciary  to  determine 
whether  to  give  its  approval.  Such 
information  will  include:  (a)  an 
explanation  of  the  potential  conflicts  of 
interest  involved  in  selecting  RREEF 
and  the  Leasing  Affiliates  to  provide 
leasing  services;  (b)  properties  that  may 
require  such  services  at  the  time  of 
disclosure;  (c)  a  description  of  the 
services  and  the  fees  to  be  charged;  (d) 
an  explanation  of  the  selection  process 
(including  the  selection  of  the 
Independent  Fiduciary);  and  (e)  a 
description  of  the  terms,  if  any,  upon 
which  a  Client  Plan  may  withdraw  from 
the  Account. 


In  the  event  an  authorizing  plan 
fiduciary  of  any  Client  Plan  whose 
assets  are  invested  in  an  Account 
submits  a  notice  in  writing  to  RREEF,  as 
investment  manager,  at  least  15  days 
prior  to  the  provision  of  leasing 
services,  objecting  to  the  provision  of 
the  leasing  services,  and  RREEF 
proposes  to  proceed  with  the  provision 
of  leasing  services,  the  Client  Plan  on 
whose  behalf  the  objection  was  tendered 
will  be  given  the  opportunity  to 
terminate  its  investment  in  the  Account, 
without  penalty.  With  the  exception  of 
a  Client  Plan  which  has  invested  in  a 
closed-end  Account  under  which  the 
rights  of  withdrawal  from  the  Account 
may  be  limited,  as  provided  in  the 
Client  Plan's  written  agreement  to  invest 
in  the  Account,  if  a  written  objection  to 
the  leasing  services  is  submitted  to 
RREEF  any  time  after  15  days  prior  to 
implementation  of  the  leasing  services 
(or  after  implementation),  the  Client 
Plan  must  be  able  to  withdraw  without 
penalty,  within  such  time  as  may  be 
necessary  to  effect  such  withdrawal  in 
an  orderly  manner  that  is  equitable  to 
all  withdrawing  and  the  non- 
withdrawing  Client  Plans.  However,  the 
Leasing  Affiliate  need  not  discontinue 
providing  the  leasing  services,  once 
implemented,  by  reason  of  a  Client  Plan 
electing  to  withdraw  after  15  days  prior 
to  the  scheduled  implementation  date  of 
the  leasing  services.  Any  Client  Plan 
which  invests  in  a  Single  Client 
Account  may  terminate  the  Leasing 
Services  arrangement  and  withdraw 
from  the  Account  at  any  time  (upon 
reasonable  written  notice). 

As  in  the  case  of  a  new  Account,  the 
Client  Plan's  assets  may  be  invested  in 
an  Account  which  already  retains  the 
Leasing  Affiliate.  If  that  Client  Plan  has 
not  yet  authorized  the  leasing 
arrangement  in  the  manner  described 
above,  the  Authorizing  Client  Plan 
Fiduciary  will  execute  a  prior  written 
authorization  approving  the  investment 
in  the  Account  and  the  service 
arrangements.  Also,  RREEF  will  provide 
such  Authorizing  Client  Plan  Fiduciary 
with  the  same  disclosures  as  those  it 
provided  to  Authorizing  Fiduciaries  of 
the  Client  Plans  currently  invested  in 
the  Account. 

Each  leasing  agreement  may  be 
terminated  by  a  vote  in  favor  of  such 
termination  by  the  holders  of  a  majority 
of  units  of  beneficial  interests  in  the 
Account.  Within  180  days  after  the  vote 
terminating  the  leasing  agreement. 
RREEF  will  replace  the  Leasing  Affiliate 
with  an  unaffiliated  leasing  agent. 

22.  To  ensure  that  the  Client  Plans 
investing  in  the  Accounts  have 
resources  and  necessary  investment 
sophistication  to  evaluate  the 
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contemplated  service  arrangements, 
RREEF  proposes  the  following  standard 
to  be  applied  to  the  Multiple  Client 
Accounts.  Seventy-five  percent  (75%)  or 
more  of  the  units  of  beneficial  interests 
in  the  Account  must  be  held  by  Client 
Plans  or  other  investors  having  total 
assets  of  at  least  $100  million.  In 
addition,  50  percent  (50%)  or  more  of 
the  Client  Plans  investing  in  the 
Account  must  have  assets  of  at  least 
$100  million.  For  purposes  of  the  50% 
test,  a  group  of  Client  Plans  maintained 
by  a  single  employer  or  controlled  group 
of  employers,  any  of  which  individually 
has  assets  of  less  than  $100  million,  will 
be  counted  as  a  single  Client  Plan,  if  the 
decision  to  invest  iii  the  Account  (or  the 
decision  to  make  investments  in  the 
Account  available  as  an  option  for  an 
individually  directed  account)  is  made 
by  a  fiduciary  other  than  RREEF,  who 
exercises  such  discretion  with  respect  to 
plan  assets  in  excess  of  $100  million. 
RREEF  represents  that  this  requirement 
will  only  have  an  impact  on  Multiple 
Client  Accounts.  Single  Client  Accounts 
will  be  established  on  behalf  of  Client 
Plans  that  have  more  than  $100  million 
in  assets. 

As  an  added  condition  to  the 
exemption,  RREEF  proposes  that  no 
more  than  20  percent  of  a  particular 
Client  Plan's  assets  will  be  invested  in 
all  RREEF  Accounts  on  whose  behalf 
the  Leasing  Affiliates  will  provide 
leasing  services. 

23.  In  summary,  RREEF  represents 
that  the  proposed  transactions  will 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  because: 

(a)  Following  full  disclosure  by 
RREEF,  independent  Client  Plan 
Fiduciaries  will  authorize  the  Client 
Plans  to  participate  in  an  Account  that 
will  utilize  the  services  of  RREEF  or  a 
Leasing  Affihate; 

(b)  RREEF,  as  the  investment  manager 
for  the  Accounts,  will  first  determine  on 
a  property-by-property  basis  that  it  is  in 
the  best  interests  of  the  Accounts  for 
RREEF  or  a  Leasing  Affiliate  to  provide 
the  leasing  services  before  it 
recommends  to  the  Independent 
Fiduciary  that  RREEF  or  the  Leasing 
Affiliate  provide  such  services; 

(c)  the  Independent  Fiduciary  must 
consider  the  recommendation  and 
specific  alternatives  for  obtaining 
leasing  services  for  a  particular  property 
before  RREEF  or  a  Leasing  Affiliate  is 
selected  to  perform  leasing  services  for 
the  property; 

(d)  the  Independent  Fiduciary  will 
evaluate  the  reasonableness  of  the  fees 
charged  by  RREEF  and  its  Leasing 
Affiliates  for  leasing  services  and  will 


negotiate  the  terms  of  each  leasing 
agreement; 

(e)  the  Independent  Fiduciary  will 
review  the  performance  of  RREEF  or  any 
Leasing  Affiliate  under  the  leasing 
arrangements  and  instruct  RREEF,  as  the 
investment  manager,  to  terminate  or 
modify  the  contract  or  exercise  other 
rights  available  under  the  contract, 
whenever  such  actions  are  appropriate; 

(f)  the  compensation  paid  to  RREEF 
and  the  Leasing  Affiliates  will  be  no 
greater  than  that  charged  by  similar 
firms  for  comparable  services  in 
connection  with  comparable  properties 
in  similar  locales,  and  such 
compensation  will  not  exceed  what 
RREEF  or  the  Leasing  Affiliate  would 
charge  an  unrelated  party; 

(g)  the  Client  Plans  investing  in  the 
Accounts  will  be  subject  to  a  minimum 
Plan  size  requirement  to  assure  that 
such  Client  Plans  have  the  resources 
and  investment  sophistication  necessary 
to  evaluate  the  risks,  benefits  and  costs 
associated  with  the  service 
arrangements;  and 

(h)  limitations  will  also  be  placed  on 
the  percentage  of  a  particular  Client 
Plan's  assets  that  may  be  invested  in  all 
of  the  Accounts  maintained  by  RREEF, 
on  whose  behalf  the  Leasing  Affiliates 
will  provide  leasing  services. 

Notice  to  Interested  Persons 

RREEF  will  notify  each  Client  Plan, 
which  maintains  a  Single  Client 
Account  with  RREEF,  of  the  proposed 
exemption  by  first  class  mail,  facsimile, 
or  overnight  delivery  via  commercial 
courier,  within  15  days  of  publication  of 
the  proposed  exemption  in  the  Federal 
Register.  With  respect  to  the  Multiple 
Client  Accounts,  RREEF  represents  that 
Client  Plans  that  currently  invest  in 
such  Accounts  will  not  receive  copies  of 
the  proposed  exemption  because  such 
Accounts  will  not  be  affected  by  this 
exemption,  if  granted.  However,  for  the 
Client  Plans  that  invest  in  any  future 
Multiple  Client  Accounts,  RREEF  will 
provide  copies  of  this  notice  of 
proposed  exemption  as  well  as  the  final 
exemption,  if  granted,  prior  to  such 
investment. 

For  Further  Information  Contact: 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

John  B.  Vick,  D.D.S.,  P.A.  Pension  Plan 
(the  Plan)  Located  in  Minneapolis, 
Minnesota 

(Exemption  Application  No.  D-10578J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 


and  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  August  10,  1990).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a),  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  cash  sale  (the  Sale)  of 
two  promissory  notes  (the  Notes)  by  the 
Plan  to  Dr.  John  B.  Vick,  a  party  in 
interest  and  disqualified  person  with 
resi>ect  to  the  Plan,  provided  the 
following  conditions  are  met: 

(a)  The  Sale  is  a  one-time  transaction 
for  cash; 

(b)  The  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  Plan 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party; 

(c)  The  Plan  receives  an  amount  equal 
to  the  fair  market  value  of  the  Notes  as 
determined  by  a  qualified,  independent 
appraiser  as  of  the  date  of  Sale;  and 

(d)  The  Plan  is  not  required  to  pay 
any  commissions,  costs  or  other 
expenses  in  connection  with  the  Sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan,  a  profit  sharing  plan,  was 
terminated  on  June  30,  1996.  The  Plan 
was  sponsored  by  Dr.  John  B.  Vick,  a 
dentist  practicing  in  Minneapolis, 
Minnesota.  At  the  time  of  termination, 
the  Plan  had  four  participants  and  held 
assets  in  excess  of  $1.4  million. 

2.  Among  the  remaining  assets  in  the 
Plan  are  two  Notes  originally  purchased 
in  an  arm's  length  transaction  from  an 
unrelated  party.  The  first  promissory 
note  carries  a  principal  amount  of 
$58,500  at  an  interest  rate  of  13.75%. 
The  term  is  48  months.  Interest  only 
payments  of  $2010?94  are  due  each 
quarter  with  a  balloon  payment  of  the 
principal  due  on  April  15,  2000.  The 
second  note,  which  is  subordinated  to 
the  debt  of  the  first,  carries  a  principal 
amount  of  $15,660  with  an  interest  rate 
of  20%.  Interest  only  payments  of  $783 
are  due  each  quarter  writh  a  balloon 
payment  of  the  principal  due  on  April 
15,  2000.  The  collateral  for  both  notes 

is  a  parcel  of  improved  real  property 
located  in  Glendale,  Arizona  and  owned 
by  the  unrelated  party. 

3.  The  applicant  requests  an 
exemption  for  the  proposed  Sale  of  the 
Notes  to  Dr.  John  Vick.  At  present,  every 
participant  in  the  Plan,  excluding  Dr. 
Vick,  has  received  his  or  her 
distribution.  Dr.  Vick  has  transferred  the 
majority  of  the  assets  in  his  account  to 
his  IRA  and  is  awaiting  the  opportunitv 
to  transfer  the  remainder.  Because  the 
trustee  of  the  IRA  refuses  to  accept 
transfer  of  the  Notes,  Dr.  Vick  is 
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currently  unable  to  complete  the 
termination  of  the  Plan  and  obtain,  in 
his  personal  capacity,  the  remaining 
portion  of  his  assets  from  his  account  in 
the  Plan. 

4.  Robert  N.  Prentiss  (Mr.  Prentiss), 
president  of  the  Independent  Service 
Company  located,  in  Minneapolis, 
Minnesota,  appraised  the  Notes  on 
November  19,  1997,  and  supplemented 
the  appraisal  on  April  28,  1998.  Mr. 
Prentiss  is  an  investment  banker  with 
over  20  years  of  experience  in  valuing 
financial  instruments,  and  represents 
that  he  has  no  present  or  prospective 
interest  in  the  Notes,  no  personal 
interest  or  bias  with  respect  to  the 
parties  involved,  and  is  otherwise 
independent.  After  analyzing  the  Notes, 
specifically  focusing  on  the  risk, 
liquidity,  collateral,  and  legal  rights 
pertaining  thereto,  Mr.  Prentiss 
determined  the  value  of  the  Notes  to  be 
equal  to  their  face  amounts. 

Mr.  Prentiss  cited  a  number  of  reasons 
in  support  of  his  conclusion. 
Specifically,  he  emphasized  the 
following  points:  (1)  the  Notes  are 
highly  speculative;  (2)  the  Notes  are 
illiquid  as  they  cannot  be  sold  or  paid 
off  before  their  maturity  dates;  (3)  the 
Notes  are  of  the  interest  only  variety 
with  the  entire  principal  at  risk  during 
the  term;  and  (4)  it  would  be  difficult  to 
obtain  title  in  the  event  of  default 
because  the  collateral  for  the  Notes  is  a 
parcel  of  real  estate  which  is  subject  to 
junior  liens  of  $250,000.  In  light  of  the 
foregoing,  Mr.  Prentiss  believes  that  the 
Notes  should  be  sold  at  par,  or  $58,500 
for  the  first  note  and  $15,660  for  the 
second  note. 

5.  The  applicant  represents  that  the 
proposed  transaction  would  be 
administratively  feasible  in  that  it 
would  be  a  one-time  transaction  for 
cash.  Furthermore,  the  applicant  states 
that  the  transaction  would  be  in  the  best 
interests  of  the  Plan  in  that  it  would 
enable  the  Plan  to  dispose  of  the  Notes 
thus  facilitating  the  termination  and 
saving  on  future  administrative  costs. 
Finally,  the  applicant  asserts  that  the 
transaction  only  involves  the  account  of 
Dr.  Vick  and  will  be  protective  because 
the  Plan  will  receive  the  fair  market 
value  of  the  Notes  as  determined  by  a 
qualified,  independent  appraiser  on  the 
date  of  Sale  and  will  incur  no 
commissions,  costs,  or  other  expenses  as 
a  result  of  the  Sale. 

6.  In  summary,  the  applicant 
represents  that  the  subject  transaction 
satisfies  the  statutory  criteria  for  an 
exemption  because:  (a)  The  Sale  is  a 
one-time  transaction  for  cash;  (b)  The 
terms  and  conditions  of  the  Sale  are  at 
least  as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's  length 


transaction  with  an  unrelated  party;  (c) 
The  Plan  receives  an  amount  equal  to 
the  fair  market  value  of  the  Notes  as 
determined  by  a  qualified,  independent 
appraiser  as  of  the  date  of  Sale;  and  (d) 
The  Plan  is  not  required  to  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  the  Sale. 

Notice  to  Interested  Persons 

Because  Dr.  Vick  is  the  only 
remaining  participant  in  the  Plan,  it  has 
been  determined  that  there  is  no  need 
to  distribute  the  notice  of  the  Proposed 
exemption  (the  Notice)  to  interested 
persons.  Comments  and  requests  for  a 
hearing  are  due  (30)  days  after 
publication  of  the  Notice  in  the  Federal 
Register. 

For  Further  Information  Contact:  Mr. 
James  Scott  Frazier,  telephone  (202) 
219-8881.  (This  is  not  a  toll-ft-ee 
number). 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 


whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  24th  day  of 
August,  1998. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
[FR  Doc.  98-23282  Filed  8-28-98;  8:45  am) 
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LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors 

TIME  AND  DATE:  The  Board  of  Directors 
of  the  Legal  Services  Corporation  will 
meet  on  September  12,  1998.  The 
meeting  will  begin  at  9:00  am  and 
continue  until  conclusion  of  the  Board's 
agenda. 

location:  Holiday  Inn  Civic  Centre,  300 
E.  Ohio  Street,  Chicago.  IL  80811. 
STATUS  OF  meeting:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  vote  of  the  Board  of 
Directors  to  hold  an  executive  session. 
At  the  closed  session,  the  Corporation's 
General  Counsel  will  report  to  the  Board 
on  litigation  to  which  the  Corporation  is 
a  party,  and  the  Board  may  act  on  the 
matters  reported.  The  closing  is 
authorized  by  the  relevant  provisions  of 
the  Government  in  the  Sunshine  Act 
(e.g.,  5  U.S.C.  552b(c)  (10)1  and  the 
corresponding  provisions  of  the  Legal 
Services  Corporation's  implementing 
regulation  [e.g.,  45  CFR  §  1622. 5(h)].  A 
copy  of  the  General  Counsel's 
Certification  that  the  closing  is 
authorized  by  law  will  be  available 
upon  request. 
MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Approval  of  agenda. 

2.  Approval  of  minutes  of  the  Board's 

meeting  of  June  13,  1998. 

3.  Chairman's  and  Individual  Members' 

Reports. 


4.  President's  Report. 

5.  Scheduled  public  speakers: 

a.  The  Honorable  Danny  Davis. 
Member  of  Congress; 

b.  The  Honorable  Mort  Zwick,  Justice 
1st  Appellate  Court  of  Illinois. 

c.  Robert  Stein,  Executive  Director  of 
the  American  Bar  Association; 

d.  Doreen  Dodson,  Chair  of  the 
American  Bar  Association's 
Standing  Committee  on  Legal  Aid 
and  Indigent  Defendants; 

e.  Judy  Billings,  Chair  of  the 
American  Bar  Association's 
Standing  Committee  on  Pro  Bono 
and  Public  Service; 

f.  James  Wascher,  President  of  the 
Board  of  Directors  of  the  Legal 
Assistance  Foundation  of  Chicago; 
and 

g.  Dennis  A.  Rendleman,  General 
Counsel  of  the  Illinois  State  Bar 

6.  Consider  and  act  on  the  report  of  the 

Board's  Operations  and  Regulations 
Committee. 

a.  Consider  and  act  on  proposed 
mechanism  for  setting  of  the 
compensation  level  for  the 
Corporation's  Inspector  General. 

b.  Consider  and  act  on  proposed 
revisions  to  the  Procedures 
Governing  the  Annual  Performance 
Evaluations  of  the  Corporation's 
President  and  Its  Inspector  General. 

c.  Consider  and  act  on  proposed 
revisions  to  Corporation's 
Communications  Policy. 

d.  Consider  and  act  on  proposed 
revisions  to  Corporation's  Policy  on 
the  Handhng  of  Employee 
Grievances  Filed  Against  the 
Corporation's  President  and  Its 
Inspector  General. 

e.  Consider  and  act  on  final  rule,  45 
CFR  Part  1606,  on  Termination  and 
Debarment  Procedures; 
Recompetition. 

f.  Consider  and  act  on  final  rule  to 
rescind  45  CFR  Part  1625,  the 
Corporation's  existing  regulation 
governing  Denial  of  Refunding. 

g.  Consider  and  act  on  final  rule,  45 
CFR  Part  1623,  on  Suspension 
Procedures. 

7.  Consider  and  act  on  the  report  of  the 

Board's  Finance  Committee. 

8.  Consider  and  act  on  the  report  of  the 

Board's  Committee  on  Provision  for 
the  Delivery  of  Legal  Services. 

9.  Inspector  General's  Report. 

10.  Report  on  the  search  for  someone  to 

fill  the  position  of  Vice  President 
for  Programs  and,  should  the 
Corporation's  President  have  a 
candidate  to  recommend  to  the 
Board  for  appointment,  action  on 
that  recommendation. 

11.  Establish  the  Board's  1998  Annual 

Performance  Reviews  Committee  to 
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conduct  the  1998  annual 
performance  appraisals  of  the 
Corporation's  President  and  its 
Inspector  General. 

12.  Schedule  the  annual  meeting. 

Closed  Session 

13.  Approval  of  minutes  of  the  Board's 

executive  session  of  June  13,  1998. 

14.  Briefing  '  by  the  Inspector  General 

on  the  activities  of  the  OIG. 

15.  Consider  and  act  on  the  General 

Counsel's  report  on  potential  and 
pending  litigation  involving  the 
Corporation. 

Open  Session 

16.  Report  by  the  Office  of 

Administration  and  Human 
Resources  on  the  Corporation's 
Logo  Change. 

17.  Public  comment. 

18.  Consider  and  act  on  other  business. 
CONTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortuno,  General  Counsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-8810. 

Special  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Disabled 
individuals  who  need  an 
accommodation  to  attend  the  meeting 
should  so  notify  the  Corporation's 
Office  of  the  General  Counsel,  at  (202) 
336-8810. 

Dated:  August  26.  1998. 
Victor  M.  Fortimo, 

General  Counsel. 

[PR  Doc.  98-23473  Filed  8-27-98:  2:32  pml 
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LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors  Committee  on  Provision  for 
the  Delivery  of  Legal  Services 

TIME  AND  DATE:  The  Committee  on 
Provision  for  the  Delivery  of  Legal 
Services  of  the  Legal  Services 
Corporation  Board  of  Directors  will 
meet  on  September  11,  1998.  The 
meeting  will  begin  at  2:00  pm  and 
continue  until  conclusion  of  the 
committee's  agenda. 

LOCATION:  Holiday  Inn  Civic  Centre,  300 
E.  Ohio  Street,  Chicago,  IL  80811. 
STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 


1.  Approval  of  agenda. 

2.  Approval  of  minutes  of  the  June  12. 

1998.  committee  meeting. 

3.  Staff  presentation  on  State  Planning. 

4.  Field  Presentation  on  the  use  of 

alternative  dispute  resolution  in 
legal  services  programs. 

5.  Consider  and  act  on  other  business. 
CONTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortuno.  General  Coun.sel  and 
Secretan'  of  the  Corporation,  at  (202) 
336-8810. 

Special  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  the  Office  of  the  General 
Counsel  at  (202)  336-8810. 

Dated:  August  25.  1998. 
Victor  M.  Fortiuio, 

General  Counsel 

[PR  Doc.  98-23474  Piled  8-27-98:  2  32  pm] 
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'  Any  portion  of  the  closed  session  consisting 
solely  of  staff  briefings  does  not  fall  within  the 
Sunshine  Act's  definition  of  the  term  "meeting" 
and.  therefore,  the  requirements  of  the  Sunshine 
Act  do  not  apply  to  any  such  portion  of  the  closed 
session.  5  U.S.C.  552[b')(a)(21  and  (b).  See  also  45 
CFR  §§1622.2  a  1622.3. 


LEGAL  SERVICES  CORPORATION 

Meeting  of  the  Board  of  Directors 
Operations  and  Regulations 
Committee 

TIME  AND  DATE:  The  Operations  and 
Regulations  Committee  of  the  Legal 
Ser\'ices  Corporation  Board  of  Directors 
will  meet  on  September  11,  1998.  The 
meeting  will  begin  at  9:00  am  and 
continue  until  the  committee  concludes 
its  agenda. 

LOCATION:  Holiday  Inn  Civic  Center.  300 
E.  Ohio  Street.  Chicago.  IL  80811. 
STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  agenda. 

2.  Approval  of  minutes  of  the 

committee's  meeting  of  June  12. 
1998. 

3.  Develop  for  proposed  adoption  by  the 

Board  a  mechanism  for  setting  of 
the  compensation  level  for  the 
Corporation's  Inspector  General. 

4.  Consider  and  act  on  proposed 

revisions  to  the  Procedures 
Governing  the  Annual  Performance 
Evaluations  of  the  Corporation's 
President  and  Its  Inspector  General. 

5.  Consider  and  act  on  recommended 

revisions  to  Corporation's 
Communications  Policv. 

6.  Consider  and  act  on  recommended 

revisions  to  Corporation's  Policy  on 
the  Handling  of  Employee 
Grievances  Filed  Against  the 
Corporation's  President  and  Its 
Inspector  General. 

7.  Consider  and  act  on  proposed  rule.  45 

CFR  Part  1641,  on  Debarment  and 
Suspension  of  Recipient  Auditors. 
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8.  Consider  public  comment  and  act  on 

final  rule.  45  CFR  Part  1606,  on 
Termination  and  Debarment 
Procedures:  Recompetition. 

9.  Consider  public  comments  and  act  on 

final  rule  to  rescind  45  CFR  Part 
1625,  the  Corporation's  existing 
regulation  governing  Denial  of 
Refunding. 

10.  Consider  public  comment  and  act  on 

final  rule,  45  CFR  Part  1623.  on 
Suspension  Procedures. 

11.  Consider  and  act  on  proposed  rule, 

45  CFR  Part  1628,  on  Recipient 
Fund  Balances. 

12.  Consider  and  act  on  proposed  rule, 

45  CFR  Part  1635,  on  Timekeeping. 
13  Consider  and  act  on  other  business. 
COrfTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortuno,  General  Counsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-8810. 

Special  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  the  Office  of  the  General 
Counsel  at  (202)  336-8810. 

Dated  August  26.  1998. 
Victor  M.  Fortuno, 

General  Counsel 

[FR  Doc.  98-23475  Filed  8-27-98;  2:27  pml 

BILUNG  CX)DE  7050-01-P 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors  Finance  Committee 

TIME  AND  DATE:  The  Finance  Committee 
of  the  Legal  Services  Corporation  Board 
of  Directors  will  meet  on  September  11, 
1998.  The  meeting  will  begin  at  1:00  pm 
and  continue  until  conclusion  of  the 
committee's  agenda. 
LOCATION:  Holiday  Inn  Civic  Centre  300 
E.  Ohio  St.,  Chicago.  IL  80811. 
STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  agenda. 

2.  Approval  of  minutes  of  the  committee 

meeting  of  June  12,  1998. 

3.  Review  projection  of  expenses  for  the 

remainder  of  FY  98,  consider  and 
act  on  internal  budgetary 
adjustments,  and  act  on  the 
President's  recommendations  for 
consolidated  operating  budget 
reallocations. 

4.  Consider  and  act  on  proposed 

temporary  operating  budget  for 
Fiscal  Year  1999. 

5.  Consider  and  act  on  budget  mark  for 

Fiscal  Year  2000. 

6.  Consider  and  act  on  other  business. 


7.  Public  comment. 

CONTACT  PERSON  FOR  INFORMATION: 

Victor  M.  Fortuno,  General  Counsel  and 

Secretary  of  the  Corporation,  at  (202) 

336-8810. 

Special  \'eeds:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  the  Office  of  the  General 
Counsel  at  (202)  336-8810. 

Dated:  August  27,  1998. 
Victor  M.  Fortuno, 

(.eneral  Counsel. 

|FR  Doc.  98-23524  Filed  8-27-98;  3:27  pml 

BILUNG  CODE  7050-01-P 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m..  Wednesday, 

September  9,  1998. 

PLACE:  Neighborhood  Reinvestment 

Corporation,  1325  G  Street,  NVV,  Suite 

800,  Board  Room,  Washington,  DC 

20005. 

STATUS:  Open. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jeffrey  T.  Bryson,  General  Counsel/ 

Secretary,  202/376-2441. 

agenda: 

I.  Call  to  Order 

II.  Approval  of  Minutes:  July  24,  1998 
Regular  Meeting 

III.  Treasurer's  Report 

IV.  Executive  Director's  Quarterly 
Management  Report 

V.  Adjourn 
Jefifrey  T.  Bryson, 
General  Counsel/Secretary. 

|FR  Doc.  98-23423  Filed  8-27-98;  11:01  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-397] 

Washington  Public  Power  Supply 
System;  Notice  of  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  a  request  by  Washington  Public 
Power  Supply  System  (the  licensee)  to 
withdraw  its  July  17,  1998,  application 
for  an  exigent  amendment  to  Facility 
Operating  License  No.  NPF-21,  issued 
to  the  licensee  for  operation  of  the 
Nuclear  Project  No.  2  (WNP-2),  located 


in  Benton  County,  Washington.  The 
request  for  withdrawal  of  the  subject 
amendment  was  made  by  the  licensee  in 
a  letter  dated  August  13,  1998.  Notice  of 
Consideration  of  Issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  July  24,  1998  (63  FR 
39913). 

The  July  17,  1998,  exigent  amendment 
application  was  in  response  to  a  Notice 
of  Enforcement  Discretion  (NOED)  that 
was  issued  by  the  NRC  staff  on  July  17, 
1998,  for  WNP-2.  The  technical 
specification  (TS)  change  would  have 
authorized  the  licensee  to  conduct  TS 
Surveillance  3.8.4.8  (performance  test) 
in  lieu  of  TS  Surveillance  3.8.4.7 
(service  test)  for  the  WNP-2  Division  2 
Class  IE  125  \T)C  battery  on  a  one-time 
basis.  Since  VVNP-2  occurred  an  outage 
of  sufficient  duration  that  would  allow 
them  to  perform  the  surveillance,  the 
change  to  the  TS  is  no  longer  required. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
exigent  amendment  dated  July  17,  1998, 
as  supplemented  by  letter  dated  July  28, 
1998,  and  (2)  the  staffs  letter  dated 
August  25,  1998. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC  and  at  the  Richland 
Public  Library,  955  Northgate  Street, 
Richland,  Washington  99352. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  August  1998. 

For  the  Nuclear  Regulatory  Commission. 
Chester  Poslusny, 

Senior  Project  Manager,  Project  Directorate 
I\'-2.  Division  of  Reactor  Projects  III/IV.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  98-23338  Filed  8-28-98;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-397] 

Washington  Public  Power  Supply 
System;  Notice  of  Withdrawal  of 
Application  for  Amendment  to  Pacility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  a  request  by  Washington  Public 
Power  Supply  System  (the  licensee)  to 
withdraw  its  July  16,  1997,  application 
for  an  amendment  to  Facility  Operating 
License  No.  NPF-21,  issued  to  the 
licensee  for  operation  of  the  Nuclear 
Project  No.  2  (WNP-2),  located  in 
Benton  County,  Washington.  Notice  of 
Consideration  of  Issuance  of  this 
amendment  was  published  in  the 


Federal  Register  on  October  8,  1997  (62 
FR  52591). 

The  proposed  amendment  would 
have  added  new  minimum  reactor 
vessel  pressure  versus  reactor  vessel 
metal  temperature  (P/T)  curves, 
applicable  to  12  EFPY  (effective  full 
power  years).  Subsequently,  by  letter 
dated  June  2,  1998,  the  licensee 
informed  the  staff  that  based  upon  an 
earlier  commitment,  new  P/T  curves 
would  be  submitted  to  the  NRC  staff. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  July  16,  1997,  and  (2) 
the  staffs  letter  dated  August  25,  1998. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  N\V., 
Washington,  DC  and  at  the  Richland 
Public  Library,  955  Northgate  Street, 
Richland,  Washington  99352. 

Dated  at  Rockville,  Maryland  this  25th  day 
of  August  1998. 

For  the  Nuclear  Regulatory  Commission. 
Chester  Posiusny, 

Senior  Project  Manager.  Project  Directorate 
IV-2.  Division  of  Reactor  Projects  IH/I\'.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  98-23339  Filed  8-28-98:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Nominations  of  New  Memt>ers  of  the 
Advisory  Committee  on  the  Medical 
Uses  of  Isotopes 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

action:  Call  for  nominations. 


summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  inviting 
nominations  for  four  positions  on  the 
Advisory  Committee  on  the  Medical 
Uses  of  Isotopes  (ACMUI):  a  medical 
physicist  with  expertise  in  sealed  source 
therapy  (currently  vacant);  a  radiation 
safety  officer  (RSO)  with  health  physics 
expertise  (currently  vacant);  a  physician 
practicing  radiation  oncology  with 
expertise  in  remote  afterloading 
brachytherapy  (vacant  as  of  September 
30,  1998);  and  a  nuclear  pharmacist 
(vacant  as  of  September  30,  1999). 

DATES:  Nominations  are  due  October  30, 
1998. 

ADDRESSES:  Submit  nominations  to:  The 
Office  of  Human  Resources,  ATTN:  Ms. 
Jude  Himmelberg,  Mail  Stop  T2D32. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Vacherlon,  Office  of  Nuclear 


Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone: 
31)1-415-6376. 

SUPPLEMENTARY  INFORMATION:  The 
ACMUI  advises  NRC  on  policy  and 
technical  issues  that  arise  in  regulating 
the  medical  use  of  byproduct  material. 
Responsibilities  include  providing 
guidance  and  comments  on  changes  in 
NRC  rules,  regulations,  and  guidance 
documents  concerning  medical  use: 
evaluating  certain  non-routine  uses  of 
byproduct  material  for  medical  use;  and 
providing  technical  assistance  in 
licensing,  inspection,  and  enforcement 
cases. 

ACMUI  members  possess  the  medical 
and  technical  skills  needed  to  address 
evolving  issues.  Currently,  the  ACMUI 
membership  consists  of:  (a)  four 
practicing  physicians;  (b)  one  physician 
representing  the  U.S.  Department  of 
Health  and  Human  Services.  Food  and 
Drug  Administration:  (c)  one  nuclear 
pharmacist;  (d)  one  medical  physicist 
(nuclear  medicine);  (e)  one  health  care 
administrator;  and  (f)  one  certified 
medical  dosimetrist.  Presently,  the 
specialties  of  the  physicians  on  the 
ACMUI  are:  radiation  therapy,  nuclear 
medicine,  and  nuclear  medicine 
research.  The  staff  is  in  the  process  of 
finalizing  the  appointment  of  nominees 
for  the  position  of  a  physician  practicing 
nuclear  cardiology,  a  patients'  rights 
and  care  advocate,  and  an  individual 
with  State  and/or  local  government 
perspective. 

The  NRC  is  inviting  nominations  for 
four  positions  on  the  ACMUI:  a  medical 
physicist  with  expertise  in  sealed  source 
therapy;  a  radiation  oncologist,  with 
expertise  in  remote  afterloading 
brachytherapy;  a  nuclear  pharmacist; 
and  a  RSO  with  medical  health  physics 
expertise. 

Nominees  must  include  four  copies  of 
their  resumes,  describing  their 
educational  and  professional 
qualifications,  and  provide  their  current 
addresses  and  telephone  numbers. 

All  new  committee  members  will 
serve  3-year  terms,  with  possible 
reappointment  to  an  additional  3-year 
term. 

Nominees  must  be  U.S.  citizens  and 
be  able  to  devote  approximately  80 
hours  per  year  to  committee  business. 
Members  will  be  compensated  and 
reimbursed  for  travel  (including  per 
diem  in  lieu  of  subsistence),  secretarial, 
and  correspondence  expenses,  unless 
the  member  is  a  full-time  federal 
employee.  Full-time  federal  employees 
are  reimbursed  for  travel  expenses  only. 
Nominees  will  undergo  a  security 
background  check  and  will  be  required 


to  complete  financial  disclosure 
statements,  to  avoid  conflict-of-interest 
issues,  prior  to  commencement  of  their 
term. 

Dated  at  Rockville,  Mar\land.  this  25th  day 
of  August   1998. 

For  the  Nuclear  Regulator>  Commission. 
John  C.  Hoyle. 

Acting  Advison'  Committee  Management 
Officer. 

[FR  Doc.  98-23337  Filed  8-28-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Extension:  Part  257.  SEC  File  No.  270-252, 
OMB  Control  No.  3235-0306; 

Form  U-1  SEC  File  No.  270-128.  OMB 
Control  No  3235-0125: 

Rule  58.  Form  L-9C-3.  SEC  File  No  270- 
400.  OMB  Control  No.  3235-0457; 

Rule  71,  Form  L'-12-(I)-A  &  Form  i;-l2- 
(I)-B.  SEC  File  No.  270-161.  OMB  Control 
No,  3235-0173; 

Rules  93-94,  Form  U-1 3-60.  SEC  File  .No 
270-79,  OMB  ConU-ol  No,  3235-0153. 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission.  Office  of  Filings 
and  Information  Ser\-ices,  Washington 
DC  20549. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

The  rules  under  17  CFR  Part  257 
implement  sections  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act") ' 
require  registered  holding  companies 
and  their  subsidiar}-  service  companies 
to  preser\'e  records  for  certain  periods. 
The  purpose  of  requiring  the  holding 
company  to  retain  the  records  is  to 
permit  audit  or  verification  by  the 
Commission,  or  by  state  utility 
commissions,  of  transactions  between 
the  holding  company  or  its  otherwise 
unregulated  subsidiaries,  the  subsidiary 
service  companies,  and  the  regulated 
utility  subsidiaries  which  the  holding 
company  controls,  or  to  establish 
investors'  rights.  The  Commission 
estimates  that  the  total  annual  reporting 
and  recordkeeping  burden  is  one  hour 
(18  recordkeepers  xVie  hour  =  one 
burden  hour). 

There  is  no  recordkeeping 
requirement  of  this  information 
collection.  It  is  mandatory  that 
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qualifying  companies  provide  the 
information  required  by  the  Part  257. 
There  is  no  requirement  to  keep  the 
information  confidential  because  it  is 
public  information. 

Form  U-1,  under  rule  20(c)  of  the  Act, 
must  be  used  by  any  person  filing  or 
amending  an  application  or  declaration 
under  sections  6(b),  7,  9(c)(3),  10.  12(b), 
(c),  (d)  or  (f)  of  the  Act.  The  form  must 
also  be  used  for  filings  under  any  rule 
under  other  sections  of  the  Act,  for 
which  a  form  is  not  prescribed.  The 
Commission  estimates  that  the  total    - 
annual  reporting  and  recordkeeping 
burden  in  27,225  hours  (121 
recordkeepers  x  225  hours  =  27,225 
burden  hours).  This  represents  an 
increase  of  10,020  hours  annually  in  the 
paperwork  burden  from  the  prior 
estimate,  which  was  caused  by  an 
increase  in  the  number  of  respondents 
for  the  period  and  the  fact  that  the 
filings  have  become  generally  more 
complex. 

The  Commission  needs  the 
information  because  rule  20(c)  requires 
it.  The  Commission  uses  this 
information  to  determine  the  existence 
of  detriment  to  interests  the  Act  is 
designed  to  protect.  Compliance  with 
the  requirements  to  provide  the 
information  is  mandatory.  The 
information  will  not  be  kept 
confidential. 

Rule  58  under  the  Act,  allows 
registered  holding  companies  and  their 
subsidiaries  to  acquire  energy-related 
and  gas-related  companies.  Acquisitions 
are  made  without  prior  Commission 
approval  under  section  10  of  the  Act. 
However,  within  60  days  after  the  end 
of  the  first  calendar  quarter  in  which 
any  exempt  acquisition  is  made,  and 
each  calendar  quarter  thereafter,  the 
registered  holding  company  is  required 
to  file  with  the  Commission  a  certificate 
of  notification  on  Form  U-9C-3 
containing  the  information  prescribed 
by  that  form.  The  61  recordkeepers 
together  incur  about  976  annual  burden 
hours  to  comply  with  these 
requirements  (61  recordkeepers  x  16 
hours  =  976  burden  hours). 

The  Commission  requests  this 
information  because  rule  58  of  the  Act 
requires  it.  The  Commission  uses  this 
information  to  determine  the  existence 
of  detriment,  regarding  the  acquisition 
of  certain  energy-related  companies,  to 
interests  the  Act  is  designed  to  protect. 

Rule  71  and  Forms  U-12(I)-A  and  U- 
12(I)-B  implement  subsection  12(i)  of 
the  Act,  which  makes  it  unlawful  for  an 
employee  to  prevent,  advocate  or 
oppose  any  matter  affecting  a  registered 
holding  company  before  Congress,  the 
Commission  or  the  FERC.  The 
Commission  estimates  that  the  total 


annual  reporting  and  recordkeeping 
burden  is  167  hours  (250  respondents  x 
^/^  hour  =  167  burden  hours). 

The  purpose  of  collecting  the 
information  is  to  determine  the 
existence  of  detriment  to  interests  the 
Act  is  designed  to  protect.  The 
Comrnission  uses  the  information  to 
enable  it  to  enforce  the  provisions  of 
section  12(i)  of  the  Act. 

Rule  93  imposes  recordkeeping  and 
record  maintenance  requirements  on 
mutual  and  subsidiary  service 
companies  of  registered  holding 
companies.  Under  the  rule,  the  service 
companies  must  keep  their  accounts 
and  records  according  to  the  Uniform 
System  of  Accounts,  as  provided  in  17 
CFR  256.  Further,  the  companies  must 
maintain  those  records  in  the  manner 
and  for  the  periods  provided  in  17  CFR 
257.  Rule  94  requires  service  companies 
to  file  annual  financial  reports  on  Form 
U-1 3-60.  as  provided  in  17  CFR 
259.313.  The  purpose  of  requiring  the 
holding  company  to  retain  the  records  is 
to  permit  audit  or  verification  by  the 
Commission,  or  by  state  utility 
commissions,  of  transactions  between 
the  holding  company  or  its  otherwise 
unregulated  subsidiaries,  the  subsidiary 
service  companies  and  the  regulated 
utility  subsidiaries  which  the  holding 
company  controls  or  to  establish 
investors'  rights.  The  Commission 
estimates  that  the  total  annual  reporting 
and  recordkeeping  burden  is  580  hours 
(40  respondents  x  14.5  hours  =  580 
hours). 

Compliance  with  the  collection  of 
information  requirements  of  the  rule  is 
mandatory  to  obtain  the  benefit  of 
relying  on  the  rule. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10202, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW,  Washington,  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated;  August  24, 1998. 
Jonathan  G.  Katz, 

Secretary. 

(FK  Doc.  98-23280  Filed  8-28-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40358;  File  No.  SR-CBOE- 
98-20] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  Proposed  Rule 
Change  Relating  to  RAES  Eligibility 
Requirements  for  OEX  and  DJX 
Options 

August  24,  1998. 

I.  Introduction 

On  May  18,  1998,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  CBOE  Rule  24.17.  RAES 
Eligibility  in  OEX  and  DJX.  that  would 
allow  a  market  maker  to  participate  in 
the  CBOE's  Retail  Automatic  Execution 
System  ("RAES")  ^  in  options  on  the 
Standard  &  Poor's  100  Index  ("OEX") 
and  options  on  the  Dow  Jones  Industrial 
Average  ("DJX")  during  the  same 
calendar  month  by  meeting  the 
eligibility  requirements  for  OEX  alone, 
DJX  alone,  or  eligibility  requirements 
that  consider  the  percentage  of 
transactions  and  contracts  a  market 
maker  transacted  in  OEX  and  DJX 
combined.  On  June  24,  1998,  the  CBOE 
filed  Amendment  No.  1  to  the 
proposal.*  The  proposed  rule  change 
and  Amendment  No.  1  were  published 
for  comment  in  the  Federal  Register  on 
July  16,  1998.'  The  Commission 
received  no  comments  on  the  proposal. 
This  order  approves  the  proposed  rule 
change,  as  amended. 

II.  Description  of  the  Proposal 

Currently,  CBOE  Rule  24.17(b)(v)  sets 
forth  four  eligibility  requirements  that  a 
market  maker  must  meet  before  he  can 


'  15  U.S.C.  78s(b)(l). 

^17CFR240.19b-4. 

1  RAES  is  the  Exchange's  automatic  execution 
system  for  small  (generally  less  than  10  contracts) 
public  customer  market  of  marketable  limit  orders. 
When  an  order  is  entered  through  RAES,  the  system 
automatically  attaches  to  the  order  its  execution 
price,  determined  by  the  prevailing  market  quote  at 
the  time  of  the  order's  entry  into  the  system.  A  buy 
order  pays  the  offer;  a  sell  order  sells  at  the  bid.  An 
eligible  market  maker  who  is  signed  onto  the 
system  at  the  time  an  order  is  received  will  be 
designated  to  trade  with  the  public  customer  order 
at  the  assigned  price. 

<  See  Letter  from  Timothy  H.  Thompson,  Director. 
Regulatory  .\ffairs.  CBOE,  to  Deborah  Flynn. 
Attorney,  Division  of  Market  Regulation. 
Commission,  dated  June  19, 1998  ("Amendment 
No.  1"). 

'Securities  Exchange  Act  Release  No.  40186  (July 
9.  1998).  63  FR  38441. 
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participate  in  RAES  in  either  OEX  or 
DJX.  Under  one  of  these  requirements, 
the  market  maker  must  execute  at  least 
seventy-five  percent  of  his  market  maker 
contracts  for  the  preceding  calendar 
month  in  the  option  class  in  which  the 
market  maker  is  participating  on  RAES. 
This  requirement  precludes  a  market 
maker  who  qualifies  to  participate  in 
RAES  in  either  OEX  or  DJX  from 
qualifying  to  participate  in  the  other 
class.  The  Exchange  believes  the 
seventy-five  percent  requirement  is  so 
high  that  it  serves  as  a  disincentive  for 
a  market  maker  on  one  side  of  the 
common  structure  in  which  OEX  or  DJX 
are  traded  to  move  to  the  other  side  of 
the  structure  to  trade  the  other  option 
product  for  fear  that  the  market  maker 
will  no  longer  qualify  for  RAES  in  his 
primary  trading  area.  Although  OEX  and 
DJX  are  technically  traded  at  two 
separate  trading  posts,  the  market 
makers  for  each  product  are  separated 
by  a  movable  railing  within  the  same 
physical  structure.  Because  the  traders 
in  OEX  and  DJX  stand  right  next  to  each 
other  in  the  same  physical  structure,  the 
Exchange  believes  they  are  in  the  best 
position  to  provide  added  liquidity  and 
capital  to  the  product  by  moving  from 
one  side  of  the  trading  structure  to  the 
other.^  A  market  maker  must  be  present 
in  the  particular  trading  crowd  where 
the  class  is  traded  while  he  is 
participating  in  RAES  for  that  class. 

The  CBOE  proposes  to  amend  CBOE 
Rule  24.17  by  adding  new  sub- 
paragraph (b)(iv)  to  allow  a  market 
maker  to  participate  in  RAES  in  both 
OEX  and  DJX  during  the  same  calendar 
month  by  transacting  at  least  seventy 
percent  of  his  market-maker  contracts 
for  the  preceding  calendar  month  in:  (1) 
OEX;  (2)  DJX;  or  (3)  both  OEX  and  DJX 
combined,  and  by  transacting  seventy- 
five  percent  of  his  contracts  in  OEX  and 
DJX  during  the  month  in  person.  A 
market  maker  can  particispte  in  RAES 
in  both  OEX  and  DJX  during  the  same 
calendar  month  as  long  as  he  meets  one 
of  the  sets  of  criteria  above  and  as  long 
as  the  two  products  continue  to  be 
traded  at  the  same  physical  trading 
location.  The  proposed  rule  change  will 
make  it  easier  for  market  makers  to 
move  from  one  trading  pit  to  another  to 
provide  liquidity  when  market 
conditions  warrant. 

The  Exchange  proposes  to  implement 
this  rule  change  at  the  beginning  of  the 
next  calendar  month  after  the 
Commission  approves  the  proposal.  The 
Exchange  also  proposes  to  delete 


current  Interpretation  .02  to  CBOE  Rule 
24.17  because  it  is  no  longer  relevant. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  7  and,  in  particular,  with  Section 
6(b)  of  the  Act.8  Specifically,  the 
Commission  believes  that  the  proposal 
is  consistent  with  the  Section  6(b)(5)  ^ 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and.  in  general,  to  protect  investors 
and  public  interest. 

The  proposed  rule  change  to  the 
RAES  eligibility  standards  is  designed 
to  ensure  that  there  is  adequate  market 
maker  participation  at  all  times  in  OEX 
and  DJX.  by  eliminating  a  disincentive 
for  market  makers  to  actively  participate 
in  RAES  in  both  OEX  and  DJX.  The 
Commission  believes  that  the  presence 
of  an  adequate  number  of  market  makers 
contributes  to  the  maintenance  of  a  fair 
and  orderly  market  by  helping  to  ensure 
that  there  is  adequate  liquidity  for  these 
important  indexes,  particularly  in  times 
of  market  stress.  The  Commission  also 
believes  the  deletion  of  CBOE  Rule 
24.17,  Interpretation  .02,  which  limited 
the  applicability  of  the  rule  until 
December  1,  1997,  is  appropriate  since 
the  specified  date,  December  1,  1997, 
has  passed. 

rV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change,  as  amended.  (SR- 
CBOE-98-20)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  11 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  98-23313  Filed  8-28-98;  8:45  am] 
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*The  Exchange  notes  that  in  the  equity  posts  on 
the  floor,  a  market  maker  may  participate  in  RAES 
in  all  classes  traded  at  that  post. 


'  In  approving  this  rule  change,  the  Commission 
has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  >8c(fl. 

M5U.S.C.  78f(b). 

»15U.S.C.  78f(bl(5). 

'"15U.S.C.  78s(b)(2]. 

"17CFR200.3t>-3(al(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40356;  File  No.  SR-CSE- 
98-02] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto,  by  The 
Cincinnati  Stock  Exchange,  Inc., 
Relating  to  Regulatory  Jurisdiction  and 
Proceedings 

August  24.  1998 

Pursuant  to  Section  19(b)(1)  of  the 
securities  Exchange  Act  of  1934 
("Act"),!  notice  is  hereby  given  that  on 
July  7,  1998,  The  Cmcinnati  Stock 
Exchange.  Inc.  ("CSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CSE.  On  July 
31,  1998.  the  Exchange  filed  with  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change. ^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  update  and 
clarify  its  rules  concerning  disciplinary 
jurisdiction  and  practice.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  CSE  and  the 
Commission. 

II.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission  the 
CSE  included  statements  concerning  the 
purpose  of,  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CSE  has  prepared 
summaries,  set  forth  in  section  A.  B,  and 
C  below,  of  the  most  significant  aspects 
of  such  statements. 


'15  use.  78s(b)(l). 

» In  .Amendment  No.  1 .  the  Exchange  added 
Section  6fb)(6)  of  the  .^ct  as  a  statutcy  twsis  for  the 
proposed  rule  change  The  Exchange  also  set  for.h 
the  procedure,  under  proposed  CSE  Rule  8  3.  Jo  be 
utilized  upon  the  rejection  of  a  letter  of  consent  bv 
the  Business  Conduct  Committee.  Finally,  the 
Exchange  corrected  grammatical  °rrors  m  proposed 
CSE  Rule  8.1(al,  Letter  from  .^dani  Gurwitz.  Vice 
President  Legal.  CSE.  to  Kelly  McCormick. 
.Mtomey.  Division  of  Market  Regulation 
Commission,  dated  lulv  30.  1998  I'Amendment  No 
1-). 
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A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory-  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  clarify  and 
codify  its  disciplinary  jurisdiction  and 
practices  by  amending  and  renumbering 
those  rules  found  in  Chapter  VIII  of  the 
Exchange  Rules.  The  proposed  rule 
change  codifies  existing  Exchange 
practice,  and  is  not  intended  to  expand 
the  CSE's  existing  grant  of  regulatory 
jurisdiction. 

The  proposed  rule  change  modifying 
CSE  Rule  8.1  states  the  general  nature  of 
the  Exchange's  regulatory  jurisdiction 
and  authority  and  states  that  such 
jurisdiction  extends  to  any  violation  of 
the  Act,  as  amended,  the  rules  and 
regulations  promulgated  thereunder, 
any  provision  of  the  Exchange's  Articles 
of  Incorporation.  By-Laws  or  rules,  any 
interpretation  thereof,  or  any  resolution 
or  order  of  the  Board  of  Trustees  or 
appropriate  Exchange  committee.  The 
provision  indicates  that  any  such 
violation  may,  after  notice  and  an 
opportunity  for  a  hearing,  be  addressed 
by  expulsion,  suspension,  limitation  of 
activities,  functions  and  operations, 
fine,  censure,  suspension  or  bar  from 
association  with  a  member  or  any  other 
fitting  sanction. 

This  rule  also  clarifies  that  the 
Exchange's  jurisdiction  extends  to 
individual  Exchange  members  as  well  as 
member  organizations,  responsible 
parties  and  persons  associated  with 
members.  The  CSE  may  discipline 
individuals  for  violations  committed  by 
employees  under  their  supervision  or  by 
member  organizations.  Conversely,  a 
member  organization  may  be 
disciplined  for  violations  committed  by 
individuals  associated  with  such 
member  organizations.  These  failures  to 
supervise  charges  are  essential  to  a  self- 
regulatory  organization's  ability  to 
ensure  that  its  member  organizations 
properly  supervise  individuals  and  are 
common  in  the  industry.  The  Exchange 
has  always  had  the  ability  to  bring  such 
charges  under  its  general  regulatory 
authority,  and  is  now  m.ore  clearly 
expressing  that  authority. 

■The  Exchange  has  always  had  the 
ability  to  police  abuses  in  its 
marketplace.  This  includes  abuses  by 
persons  associated  with  members  who 
subsequently  leave  the  employ  of  those 
members.  Thus,  the  proposed  CSE  Rule 
8.1(b)  codifies  longstanding  industry- 
practice  in  stating  that  members  and 
associated  persons  remain  subject  to  the 
Exchange's  disciplinary  jurisdiction 
after  termination  of  membership  or 
association  for  violations  that  occurred 


prior  to  termination.  Thus,  members 
and  associated  persons  may  not  avoid 
regulatory  action  simply  by  terminating 
their  membership  or  association  with  a 
member.  Proposed  CSE  Rule  8.1(c)  notes 
that  a  summary  suspension  or  other 
action  taken  under  Chapter  VII  of  the 
CSE's  rules  (suspension  of  member  for 
insolvency  or  failure  to  perform  on  its 
contracts)  shall  not  be  deemed  to  be  a 
disciplinary  action  under  Chapter  VII 
and  the  provisions  of  Chapter  VIII  shall 
not  apply  to  such  action.  "The  proposed 
CSE  Rule  8.2(c)  clarifies  that  entities 
within  the  regulatory  jurisdiction  of  the 
Exchange  are  required  to  furnish 
information  that  the  Exchange  may 
request  in  connection  with  any 
investigation,  hearing  or  appeal.  Failure 
to  provide  such  information  shall  be 
considered  a  rule  violation.  Proposed 
CSE  Rule  8.2(c)  also  states  that  a 
member  or  associated  person  is  entitled 
to  be  represented  by  counsel,  at  his/her 
own  expense,  during  any  Exchange 
investigation,  hearing  or  appeal. 

The  CSE  has  always  permitted  any 
member  or  associated  person  who  is  the 
subject  of  an  Exchange  investigation  to 
submit  a  statement  to  the  Exchange's 
Business  Conduct  Committee  ("BCC") 
explaining  why  no  disciplinary  action 
should  be  taken — a  so-called  "Wells 
submission."  Proposed  CSE  Rule  8.2(d) 
and  CSE  Rule  8.2(f)  codify  this 
procedural  right  and  specifically  permit 
a  Wells  submission  to  be  made  on 
videotape  to  facilitate  such  statements. 
In  addition,  proposed  CSE  Rule  8.3 
codifies  the  Exchange's  expedited 
proceedings  procedure,  through  which  a 
member  or  associated  person  may 
attempt  to  resolve  a  matter  by 
negotiating  a  letter  of  consent  with  the 
Exchange  staff.  In  the  CSE's  experience, 
such  procedures  can.  in  certain  cases, 
facilitate  a  fair  and  equitable  resolution 
to  potential  disciplinary-  matters. 
Moreover,  proposed  CSE  Rule  8.8 
clarifies  additional  procedures 
concerning  an  offer  of  settlement 
tendered  by  a  respondent  in  connection 
with  a  statement  of  charges. 
Specifically,  a  respondent  may  submit  a 
written  statement  in  support  of  an  offer 
of  settlement  and  may  make  an 
additional  oral  presentation  to  the  BCC 
if  the  Exchange  staff  will  not 
recommend  acceptance  of  such  offer  or 
if  the  BCC  initially  rejects  the  offer.  A 
respondent  would  be  limited  to  a 
maximum  of  2  offers  to  balance  a  desire 
to  facilitate  settlement  with  a  need  to 
bring  disciplinary  proceedings  to 
closure  within  a  reasonable  timeframe. 
Together,  these  additional  procedures 
should  help  ensure  fair  disciplinary 
proceedings. 


Proposed  CSE  Rule  8.10(d)  would 
permit  the  Exchange  President  or 
Chairman  to  request  review  by  the 
Exchange's  Board  of  Trustees  of  any 
decision  by  the  BCC  not  to  initiate 
charges  against  a  member  or  associated 
person.  The  Board  could,  at  its 
discretion,  order  such  a  review.  In  this 
way,  the  CSE  proposes  to  institute  a 
system  of  checks  and  balances  in  the 
disciplinary  process.  Finally,  the 
proposed  Interpretation  .01  of  CSE  Rule 
8.11  sets  forth  the  Exchange's  policy 
concerning  staff  compliance  with 
relevant  laws  and  regulations,  as  well  as 
the  publication  of  disciplinary  actions. 
The  Exchange  does  not  routinely  release 
this  type  of  information  to  the  press.  If 
circumstances  warrant,  however,  the 
Exchange's  Executive  Committee  may 
direct  the  Exchange  staff  to  issue  a  press 
release  or  other  statement  to  the  press 

2.  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act' 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(5)''  in  particular  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  In  addition,  the 
proposed  rule  change  furthers  the 
objectives  of  Section  6(b)(6)  ^  because  it 
provides  that  members  and  persons 
associated  with  members  shall  be 
appropriately  disciplined  for  violations 
of  the  Act,  or  the  rules  or  regulations 
thereunder,  or  the  rules  of  the 
Exchange.^  Specifically,  the  proposed 
rule  change  will  clarify  the  Exchange's 
regulatory  jurisdiction  and  the  conduct 
of  disciplinary  proceedings,  and  will 
thereby  help  ensure  proper  enforcement 
of  its  rules. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  were  solicited  or 
received  in  connection  with  the 
proposed  rule  change. 


'15  U.S.C.  78f. 
M5  U.S.C.  78f(b)(5). 
MS  U.S.C.  78f(b)(6). 
"Amendment  No.  1. 
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III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period 

(1)  as  the  Commission  may  designate  up 
to  90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 

(2)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CSE.  All  submissions 
should  refer  to  File  No.  SR-CSE-98-02 
and  should  be  submitted  by  September 
21,  1998. 

For  the  Commission,  by  Division  of  Market 
Regulation,  pursuant  to  the  delegated 
authority.' 

Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  98-23315  Filed  8-28-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40357;  File  Nos.  SR-OTC- 
98-12.  SR-PTC-98-02] 

The  Depository  Trust  Company; 
Participants  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  a  Merger  Between  the 
Depository  Trust  Company  and 
Participants  Trust  Company 

August  24,  1998. 

On  May  29,  1998,  The  Depositorv 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  and  on  June  2,  1998, 
Participants  Trust  Company  ("PTC") 
filed  with  the  Commission  proposed 
rule  changes  (File  Nos.  SR-DTC-98-12 
and  SR-PTC-98-02)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  Notice 
of  the  proposals  was  published  in  the 
Federal  Register  on  June  30,  1998.2  No 
comment  letters  were  received.  For  the 
reasoris  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  changes. 

I.  Description 

The  rule  changes  relate  to  the 
arrangements  for  a  merger  between  DTC 
and  PTC.  Under  the  arrangements  for 
the  proposed  merger,  PTC  will  merge 
with  and  into  DTC,  and  DTC  will  make 
certain  payments  to  PTC's  shareholders. 
For  at  least  two  years  after  the  effective 
date  of  the  merger,  DTC  will  provide  the 
services  currently  offered  by  PTC  in  a 
separate  division  of  DTC,  called  the 
MBS  Division.  The  current  rules  and 
procedures  of  PTC  with  respect  to 
dispository  services,  the  processing  of 
transactions  in  PTC-eligible  securities, 
and  the  PTC  participants  fund  will 
become  part  of  the  rules  and  procedures 
of  DTC  and  will  be  applied  to  the 
business  of  the  MBS  Division. ^ 

PTC's  participants,  most  of  which  are 
also  DTC  participants,  will  continue  to 
have  access  to  the  depository  services 
now  being  offered  through  DTC's  MBS 
Division."  In  addition,  DTC  will  offer 
PTC  participants  that  are  not  DTC 


M7CFR200.3{)-3(a)(12). 


■15  U.S.C.  78s(b)(l). 

^Securities  Exchange  .Act  Release  No  40121 
(June  24.  1998).  63  FR  30543. 

^On  July  13.  1998.  DTC  submitted  a  rule  filing 
to  the  Commission  [File  No.  SR-DTC-9&-151  to 
amend  its  rules  and  procedures  to  provide  for  the 
MBS  Division  and  to  accommodate  the  application 
of  PTC's  current  rules  and  procedures  to  the  MBS 
Divisions  business. 

■•The  Commission  understands  that  the  only  PTC 
participants  that  are  not  DTC  participants  are 
Federal  Home  Loan  Mortgage  Corporation.  Federal 
National  Mortgage  Association,  and  The  Federal 
Reserve  Bank  of  Cleveland. 


participants  an  opportunity  to  become 
participants  of  the  MBS  Division. 

II.  Discussion 

Section  17A(b)(3)(F)  of  the  Act  = 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  securities 
and  funds  which  are  in  the  custodv  or 
control  of  the  clearing  agency  of  for 
which  it  is  responsible.  The 
Commission  believes  that  the  proposed 
rule  changes  are  consistent  with  DTC's 
and  PTC's  obligations  under  Section 
17A(b)(3)(F).  Because  the  rules  and 
procedures  of  PTC,  which  previously 
have  been  approved  by  the  Commission, 
will  become  the  rules  and  procedures  of 
DTC's  MBS  Division,  the  Commission 
believes  that  the  arrangements  for  the 
merger  between  DTC  and  PTC  should 
ensure  that  securities  transactions  that 
are  currently  processed  through  PTC 
will  continue  to  be  processed  efficiently 
through  DTC's  MBS  Division.  In 
addition,  the  Commission  believes  that 
the  arrangements  for  the  merger  provide 
for  the  orderly  transfer  or  PTC's 
operations  to  DTC  and  therefore  should 
assure  the  safeguarding  of  securities  and 
funds  which  are  in  PTC's  custodv  or 
control  or  for  which  it  is  responsible. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposals  are 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  1 7A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19031(2)  of  the  Act,  that  the 
proposed  rule  changes  (File  Nos.  SR- 
DTC-98-12  and  SR-PTC-98-02)  be  and 
hereby  are  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 
Jonathan  G.  Katz, 
Secretary. 
|FR  Doc.  98-23278  Filed  8-28-98:  8  45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40361;  File  No.  SR-OTC- 
98-15] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  To  Incorporate 
the  Rules  and  Procedures  of 
Participants  Trust  Company  To 
Increase  the  Size  of  the  Board  of 
Directors  and  To  Amend  the  Rules 
Regarding  the  Use  of  the  Participants 
Fund 

August  25.  1998. 

On  July  13.  1998.  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  and  on  July  30.  1998, 
amended  a  proposed  rule  change  (File 
No.  SR-DTC-98-15)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  August  10,  1998.^ 
On  August  11,  1998,  DTC  filed  its 
second  amendment  to  the  proposed  rule 
change.  3  No  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  granting 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Description 

The  rule  change  relates  to  the  merger 
of  DTC  and  Participants  Trust  Company 
("FTC").-*  DTC  and  PTC  have  entered 
into  a  merger  agreement  under  which 
PTC  will  merge  with  and  into  DTC.  DTC 
will  form  a  mortgage-backed  securities 
division  ("MSB  Division")  to  deliver  the 
depository  services  currently  provided 
by  PTC  to  its  participants  with  respect 
to  PTC-eligible  securities.  DTC  will 
adopt  PTC's  rules  and  procedures,  with 
certain  modifications,  as  the  rules  and 
procedures  of  the  MBS  Division.  Under 
the  merger  agreement,  the  MBS  Division 
will  remain  in  place  until  at  least 
September  30,  2000.  Current  PTC 
participants  will  be  given  the 
opportunity  to  become  participants  and 
limited  purpose  participants  in  the  MBS 
Division.  The  cash  and  securities 
presently  constituting  the  PTC 


M5U.S.C.  78s(b)(l). 

■'Securities  Exchange  Act  Release  No.  40300 
(August  3.  1998),  63  FR  42650. 

'The  .August  11.  1998.  amendment  represents  a 
technical  amendment  to  the  proposed  rule  change 
and  as  such  does  not  require  republication  of 
notice. 

*  For  a  more  detailed  description  of  the  merger, 
refer  to  Securities  Exchange  Act  Release  No.  40121 
(June  24.  1998).  63  FR  35631  (File  .Nos.  SR-DTC- 
98-12.  SR-PTC-9a-02|  (notice  of  proposed  rule 
change  relating  to  proposed  merger  between  DTC 
and  PTC). 


participants  fund  will  be  transferred  to 
a  new  MBS  Division  participants  fund. 

The  merger  agreement  also  provides 
that  as  of  the  effective  date  of  the  merger 
one  PTC  board  member  nominated  by 
PTC's  board  shall  become  a  member  of 
DTC's  Board.  This  new  director  position 
is  to  remain  in  place  at  least  until 
September  30,  2000.  In  order  to 
accommodate  the  new  director  position, 
DTC  is  amending  its  By-Laws  to 
increase  the  number  of  directors  on  its 
Board  from  seventeen  to  eighteen. 

Virtually  all  of  PTC's  participants  are 
also  DTC  participants. 5  DTC 
participants  are  entitled  to  acquire  DTC 
stock  based  upon  their  use  of  DTC's 
services.  The  amount  of  each  DTC 
participant's  entitlement  is  recalculated 
each  year,  and  participants  that 
purchase  DTC's  stock  are  permitted  to 
vote  in  the  election  of  DTC's  Board  of 
Directors.  After  DTC  and  PTC  merge,  the 
calculation  of  each  participant's 
entitlement  to  acquire  DTC  stock  will 
take  full  account  of  the  participant's  use 
of  services  provided  through  the  MBS 
Division. 

In  addition  to  the  amendments 
regarding  the  creation  of  the  MBS 
Division,  DTC  is  adding  language  to  its 
Rule  4  to  make  clear  that  if  DTC  were 
to  cease  providing  some  or  all  of  its 
services,  it  could  use  the  participants 
fund  to  cover  wind-down  costs  that  are 
not  covered  by  service  fee  revenues  or 
other  available  resources. 

II.  Discussion 

The  Commission  believes  that  DTC's 
proposal  to  make  PTC's  rules  a  part  of 
DTC's  rules  is  consistent  with  DTC's 
obligations  under  Section  17A  of  the 
Act.^  The  Commission  has  previously 
approved  all  of  PTC's  rules  as  being 
consistent  with  PTC's  responsibility  as 
a  clearing  agency  as  set  forth  in  Section 
17A(b)(3)  of  the  Act.^  The  Commission 
believes  that  by  adopting  these 
previously  approved  rules  of  PTC  as  the 
rules  for  its  newly  created  MBS 
Division,  DTC  will  be  able  to  fulfill  its 
statutory  obligations  under  Section 
17A(b)(3)  with  respect  to  the  clearance, 
settlement,  and  depository  service 
provided  by  its  MBS  Division. 

Section  17A(b){3)(C)  of  the  Acts 
requires  that  the  rules  of  a  clearing 
agency  assure  the  fair  representation  of 
its  shareholders  (or  members)  and 
participants  in  the  selection  of  its 


'  The  only  exceptions  are  Federal  Home  Loan 
Mortgage  Corporation  (a  limited  purpose 
participant).  Federal  National  Mortgage 
Association,  and  The  Federal  Reserve  Bank  of 
Cleveland. 

•^IS  U.S.C.  78q-l. 

M5  U.S.C.  78q-l(b)(3). 

"  15  U.S.C.  78q-l(b)  (3)  (C). 


directors  and  administration  of  its 
affairs.  The  Commission  believes  that 
the  proposed  rule  change  is  consistent 
with  DTC's  obligations  under  Section 
17A(b)(3)(C)  for  several  reasons.  First, 
almost  all  of  PTC's  members  are  also 
members  of  DTC  and  therefore  are 
already  represented  on  DTC's  Board. ^ 
Second,  the  rule  change  provides  that 
when  the  merger  become  effective  a  PTC 
board  member  nominated  by  PTC's 
Board  will  become  a  member  of  DTC's 
Board.  Third,  the  rule  change  provides 
that  the  calculation  of  DTC  participants' 
entitlement  to  purchase  stock,  and 
therefore  vote  in  the  election  of  DTC's 
Board,  will  include  the  participants'  use 
of  the  services  of  the  MBS  Division. 

Section  17A(b)(3)(F)  of  the  Act'o 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  Commission  believes 
that  by  adding  language  to  Rule  4  to 
make  clear  and  explicit  DTC's  rights  and 
obligations  with  respect  to  its 
participants'  fund,  DTC's  ability  to 
assure  the  safeguarding  of  securites  and 
funds  which  are  in  DTC's  custody  or 
control  or  for  which  it  is  responsible 
should  be  enhanced. 

DTC  has  requested  that  the 
Commission  approve  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  the  filing. 
The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the 
publication  of  notice  because  such 
approval  will  allow  securities 
transactions  that  are  currently  processed 
through  PTC  to  be  processed  efficiently 
through  the  MBS  Division  of  DTC  and 
will  allow  an  orderly  transfer  of  PTC's 
operations  to  DTC. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  17A  of  the 
Acf  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-98— 15)  be  and  hereby  is  approved 
on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'"^ 


^Supra  note  5. 

">15  U.S.C.  78q-lCb)(3)(F). 

"15  U.S.C.  78q-l. 

"17CFR200.30-3(a)(l2). 
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Jonathan  G.  Katz. 

Secretary. 

[FR  Doc.  98-23316  Filed  8-28-98:  8:45  am) 
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Self-Regulatory  Organizations; 
Emerging  Marltets  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  Regarding 
Expansion  of  Eligible  Instruments 

August  25,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
April  28,  1998,  the  Emerging  Markets 
Clearing  Corporation  ("EMCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  and  on 
August  20,  1998,  amended  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  items  have  been 
prepared  primarily  by  EMCC.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  amend 
EMCC's  rules  to  expand  EMCC  eligible 
instruments  to  include  sovereign  debt. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
EMCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  EMCC  has  prepared 
summaries  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. ^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  expands 
the  list  of  EMCC  eligible  instruments  to 


include  debt  issued  by  a  sovereign 
issuer  where:  (1)  the  debt  is  rated  in  one 
of  the  four  highest  rating  categories 
("investment  grade")  by  at  least  two 
Nationally  Recognized  Statistical  Rating 
Organizations  ("NRSRO")  ^  or  (2)  the 
debt  is  rated  (a)  in  one  of  the  four 
highest  rating  categories  by  one  NRSRO 
and  some  satisfactory  transaction 
volume  can  be  demonstrated  or  (b)  in 
the  next  highest  rating  category'  below 
investment  grade  by  one  NRSRO  and 
both  substantial  volume  and 
transactions  can  be  demonstrated  to 
indicate  liquidity  exists.* 

The  proposed  rule  change  also  will 
provide  that  if  sovereign  debt  fails  to 
continue  to  meet  one  of  the  above 
requirements  for  a  period  of  one 
consecutive  year,  EMCC  will 
specifically  consider  and  determine 
whether  the  sovereign  debt  should  no 
longer  qualify  as  an  EMCC  eligible 
instrument.  EMCC's  rules  are  being 
modified  to  specifically  provide  that  if 
an  instrument  fails  to  qualify  as  an 
eligible  instrument  transactions  that  had 
been  accepted  by  the  EMCC  prior  to 
such  determination  will  continue  to  be 
processed  and  will  be  treated  as  if  they 
were  transactions  in  EMCC  eligible 
instruments. 5  Upon  a  determination  that 
an  instrument  fails  to  qualify  as  an 
eligible  instrument,  no  new  transactions 
in  such  instrument  will  be  accepted  by 
EMCC  for  processing. 

EMCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  it  will  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

EMCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(Cj  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  vvTitten  comments  relating  to  the 
prosed  rule  change  have  been  solicited 
or  received.  EMCC  will  notify  the 
Commission  of  any  written  comments 
received  by  EMCC. 


■ISU.S.C.  78s(b)(l). 

2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  EMCC. 


^  NRSRO  shall  have  the  same  meaning  as  used  in 
Rule  15c3-l(c)(2)(vi)(F). 

'It  is  EMCC's  understanding  that  sovereign  debt 
issued  by  Brazil.  Argentina,  and  Mexico  currently 
meet  one  of  the  above  requirements. 

'.Accordingly,  the  buy-in  and  sell-out  provisions 
set  forth  in  Sections  7  and  8  in  EMCC's  Rule  8  will 
continue  to  apply  to  such  transactions. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act^ 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  Commission  believes 
that  the  proposal  is  consistent  with 
EMCC's  obligations  under  Section 
17A(b)(3)(F)  because  EMCC  will  apply 
its  existing  risk  controls,  such  as  its 
daily  margining  procedures,  to  issues  of 
sovereign  debt.  EMCC's  risk  controls 
previously  have  been  approved  for  use 
in  EMCC's  clearance  and  settlement  of 
Brady  Bonds,  and  EMCC  has 
represented  to  the  Commission  that  the 
controls  are  applicable  to  sovereign 
debt. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the 
publication  of  notice  of  the  filing. 
Approving  prior  to  the  thirtieth  day 
after  publication  of  notice  will  allow 
EMCC  to  increase  in  a  timelv  manner 
the  number  of  sectirities  that  can  be 
processed  through  EMCC,  a  registered 
clearing  agency,  instead  of  through 
riskier  and  less  efficient  means. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments,  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretar\-,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N.VV., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  rule  filing  that  are 
filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
rule  filing  between  the  Commission  and 
any  person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  D.C.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  EMCC.  All  submissions  should 
refer  to  the  File  No.  SR-EMCC-98-03 
and  should  be  submitted  by  September 
21,  1998. 

It  is  therefore  ordered,  piu-suanf  to 
Section  19(b)(2)  of  the  AcA.  that  the 
proposed  rule  change  (File  No.  SR- 


•15  U.S.C  78q-lfb)(3)(F). 
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EMCC-98-03)  be  and  hereby  ts 
approved  on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
Jonathan  G.  Katz, 
Secretary. 
[FK  Doc.  98-23311  Filed  8-28-98;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Public  and 
Non-member  Access  to  Nasdaq's 
SelectNet  and  SOES  Systems  through 
a  Member  Firm's  Own  System 

August  24.  1998. 

Pursuant  to  Section  19Cb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
July  30,  1998,  the  National  Association 
of  Securities  Dealers.  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  through  its  wholly 
owned  subsidiaries,  NASD  Regulation, 
Inc.  ("NASDR")  and  The  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  the  proposed 
rule  change  as  described  in  Items  I.  II, 
and  III  below,  with  Items  have  been 
prepared  by  the  NASD.  On  August  21. 
1998,  the  NASD  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change. ^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  clarify  in 
a  Notice  to  Members  the  requirements 
for  members  to  provide  electronic 
access  to  Nasdaq's  SelectNet  service  and 


'17CFR20O.3O-3(a)(12). 

■U.S.C.  78.s(b)(l). 

-In  Amendment  No.  1,  the  Exchange  made 
technical  corrections  to  the  proposed  Notice  to 
Members.  See  Letter  from  |ohn  Ramsay.  Vice 
President  and  Deputy  General  Counsel.  NASDR.  to 
Richard  Strasser,  .Assistant  Director.  Division  of 
Market  Regulation  (••Division").  Commission,  dated 
.August  20,  1998  (••.Amendment  No,  l").  On  August 
24.  1998.  additional  technical  amendments  were 
made  to  the  Notice  to  Members  to  correct 
typographical  errors.  Telephone  conversation 
between  David  A.  Spotts,  Office  of  General  Counsel. 
N.ASDR.  and  Kenneth  Rosen.  .Attorney.  Division. 
Commission  (.August  24.  1998). 


its  Small  Order  Execution  System 
("SOES")  to  public  customers  and  non- 
members  through  the  member  firm's 
own  system. 

The  text  of  the  proposed  Notice  to 
Members  is  included  in  Appendix  I. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Puq)ose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposal. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  NASD  has  prepared 
summaries,  set  forth  in  sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

With  the  advent  of  enhanced  software 
and  telecommunications  capabilities, 
NASD  members  are  able  to  provide  their 
customers  with  efficient  electronic 
access  to  SelectNet  and  SOES.  Several 
members  have  asked  NASD  staff  about 
the  requirements  for  allowing  such 
access.  NASD  staff  envisions  that  this 
access  capability  would  operate  much 
the  same  way  that  the  New  York  Stock 
Exchange  has  allowed  its  members  to 
offer  access  to  NYSE's  DOT  system. 
NASD  staff  is  publishing  a  Notice  to 
Members,  attached  as  Appendix  I.  to 
clarify  the  NASD's  interpretation  of  its 
rules  and  its  contract  with  members  and 
outline  issues  that  NASD  members  must 
be  aware  of  in  offering  their  customers 
electronic  access  to  Nasdaq's  execution 
services.  This  Notice  to  Members 
follows  up  on  an  interpretive  letter  that 
Nasdaq  staff  issued  to  a  member  in 
April  1998  regarding  non-member 
access  to  SelectNet. ^  The  Notice  to 
Members  provides  details  not  contained 
in  the  interpretive  letter  and  expands 
the  discussion  to  address  non-member 
access  to  SOES  as  well  as  SelectNet. 
Because  the  services  differ,  the  NASD 
has  discussed  issues  regarding  each 
system  separately. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(6)  of  the  Act,^  which  requires, 
among  other  things,  that  the  NASD's 
rules  promote  just  and  equitable 


principles  of  trade,  facilitate  seciu-ities 
transactions,  and  protect  investors. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  =  and  Rule  19b- 
4(e)(1)  6  thereunder  in  that  it  constitutes 
a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  a  self- 
regulatory  organization. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 


'  Letter  form  Eugene  A.  Lopez.  Vice  President, 
Trading  and  Market  Services.  Nasdaq,  to  Lloyd  H. 
Feller.  Morgan.  Lewis  &  Bockius.  dated  April  15. 


1998. 

'  15  U.S.C. 


•8o-J(b)(6). 


M5  U.S.C.  78s(bK3)(A). 

"  17  CFR  240.19b-4(e)(l).  In  reviewing  this 
proposal,  the  Commission  has  considered  its  impact 
on  efficiency,  competition,  and  capital  formation. 
15  U  S.C.  78c(f). 
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Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-98-54  and  should  be 
submitted  by  September  21,  1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Jonathan  G.  Katz, 

Secretary. 

Appendix  I — NASD  Notice  to  Members 
98-66 

NASD  Clarifies  Acceptable  Customer 
Access  To  SelectNet  And  SOES 

Executive  Summary 

In  response  to  several  inquiries  from 
National  Association  of  Securities 
Dealers,  Inc.  (NASD*^^)  members 
regarding  their  ability  to  provide 
electronic  access  to  The  Nasdaq  Stock 
Market's*'  (Nasdaq'"^  SelectNet^M  to  non- 
member  broker/dealers  or  customers, 
Nasdaq  clarifies  that,  in  the 
circumstances  described  below, 
members  that  are  Nasdaq  Workstation 
11*  subscribers  may  choose  to  provide 
an  electronic  transmission  of  a  non- 
member's  order  through  their  own 
systems  into  SelectNet. 

In  addition,  members  have  also  raised 
questions  regarding  the  ability  of  a 
Small  Order  Execution  System^^^ 
(SOESS"^)  order  entry  firm  to  provide 
public  customers  electronic  access  to 
Nasdaq's  SOES  system.  This  Notice 
clarifies  that,  in  the  circumstances 
described  below,  members  that  are 
SOES  order  entry  firms  may  choose  to 
provide  an  electronic  interface  for 
public  customer  orders  through  their 
own  SOES  order  entry  system. 

Questions  regarding  this  Notice 
should  be  directed  to  Thomas  Gira,  Vice 
President,  Market  Regulation,  NASD 
Regulation,  Inc.  (NASD  Regulations'^), 
at  (301)  590-6895  or  Gene  Lopez,  Vice 
President,  Trading  and  Market  Services, 
Nasdaq,  at  (202)  728-6998. 

Background — SelectNet  And  SOES 

Nasdaq  provides  a  ser\'ice  known  as 
SelectNet  that  permits  NASD  member 
firms  to  enter  buy  or  sell  orders  in 
Nasdaq  securities  into  the  system, 
directing  those  orders  to  a  single  Market 
Maker  (directed  orders)  or  broadcasting 
the  order  to  market  participants 
(broadcast  orders),  SelectNet  facilitates 
the  communication  of  trading  interest 
between  members,  the  negotiation  of 
orders  with  the  possibility  of  price 
improvement,  and  the  dissemination  of 
last  sale  reports  after  execution  of 
SelectNet  orders.  Trades  executed 


'17CFR200.30-3(a)(12) 


through  SelectNet  are  submitted  for 
clearing  as  locked-in  trades.  SelectNet  is 
available  for  execution  of  orders  from  9 
a.m.  until  5:15  p.m..  Eastern  Time. 

Nasdaq  allows  Nasdaq  Workstation  II 
subscribers  to  enter  SelectNet  orders 
from  a  Nasdaq  Workstation  or  through 
an  electronic  means  known  as  an 
Application  Programming  Interface 
(API).  As  mentioned  above,  there  are 
two  types  of  SelectNet  orders:  (1) 
directed  orders;  or  (2)  broadcast  orders. 
SelectNet  orders  may  be  directed  to  a 
particular  market  participant  displaying 
a  quotation  in  the  Nasdaq  quote 
montage  or  the  SelectNet  order  may  be 
generally  broadcast  to  all  participants. 
Orders  entered  into  SelectNet  have  a 
minimum  life  of  10  seconds;  in  other 
words,  they  cannot  be  canceled  by  the 
order  entry  firm  until  10  seconds  have 
elapsed.  In  the  case  of  directed  orders, 
the  participant  reviewing  the  order  has 
up  to  three  minutes  to  respond  to  the 
order,  unless  the  party  entering  the 
order  specified  a  longer  time  period. 
While  directed  orders  generally  have  a 
lifespan  of  three  minutes,  directed 
orders  sent  to  a  participant  at  or  up  to 
the  participant's  quoted  price  and  size 
impose  liability  on  the  recipients  part 
on  receipt  of  the  SelectNet  order 
pursuant  to  the  Securities  and  Exchange 
Commission's  (SEC)  firm  quote  rule, 
unless  an  exception  to  the  rule  applies.' 
Traditionally,  SelectNet  has  been  used 
by  members,  Market  Makers,  and  order 
entry  firms  alike,  to  access  the 
quotations  of  other  Market  Makers  and 
electronic  communication  networks 
(ECNs). 

Nasdaq  also  provides  a  service  known 
as  SOES  that  enables  order  entry  firms 
and  Market  Makers  to  execute  size- 
limited  orders  (agency  and  risk-less 
principal)  in  Nasdaq  securities  on  behalf 
of  public  customers.  SOES  enables 
participants,  among  other  things,  to  lock 
in  their  trades  with  designated  clearance 
and  settlement  instructions,  thereby 
providing  an  automated  execution 
system  to  public  customers. 

Only  agency  orders  from  public 
customers  no  larger  than  the  maximum 
order  size,  as  defined  in  NASD  Rule 
4710(g),  may  be  entered  by  a  SOES 
order  entry  firm  into  SOES  for  execution 
again.st  a  SOES  Market  Maker.  Agency 
orders  in  excess  of  the  maximum  order 
size  may  not  be  divided  into  smaller 
parts  for  purposes  of  meeting  the  size 
requirements  for  SOES  orders.  The 
SOES  rules  currently  contain  a  specific 
provision,  NASD  Rule  4720(c)(4),  that 
requires  SOES  order  entry  firms  to 
maintain  the  physical  security  of 
Nasdaq  equipment  located  on  the 
premises  of  the  firm  to  prevent 
unauthorized  entry  of  information  into 


SOES.  The  NASD  has,  to  date, 
interpreted  this  provision  as  barring 
firms  from  providing  direct  electronic 
entr\-  to  public  customers. 

Electronic  Access  To  Nasdaq  Systems 

"VVith  the  advent  of  enhanced  software 
and  telecommunications  capabilities, 
members  are  able  to  provide  their 
customers  with  efficient  electronic 
access  to  Nasdaq's  execution  services. 
SelectNet  and  SOES.  This  Notice 
clarifies  the  NASD's  interpretation  of  its 
rules  and  its  contract  and  outlines  the 
issues  that  members  must  be  aware  of  in 
offering  their  customers  electronic 
access  to  Nasdaq's  execution  ser\ices. 
Because  each  ser\^ice  is  different,  we 
have  provided  two  separate  discussions 
for  each  execution  sen'ice.  SelectNet 
and  SOES. 

Customer  Access  To  SelectNet 

Recently,  several  members  have 
inquired  about  the  permissibilitv  under 
NASD  rules  and  the  Nasdaq 
Workstation  II  Subscriber  Agreement 
(NWII  Agreement)  for  a  member  to 
permit  its  customers  to  enter  orders  into 
the  memtier's  own  electronic  system 
and  to  re-transmit  those  orders  directly 
and  electronically,  without  the  manual 
entry-  of  such  order  by  a  person 
associated  with  the  member,  into  the 
SelectNet  system  through  an  API 
arrangement.  In  other  words,  certain 
members  that  connect  to  Nasdaq 
through  an  API  want  to  be  able  to  build 
an  electronic  access  link  that  the 
member  provides  to  certain  customers 
The  customer  is  then  able  to  enter 
orders  through  this  member-provided 
electronic  entry  point  that  flow  through 
the  member's  network  that 
electronically  connects  through  the 
Nasdaq  API  to  the  Nasdaq  SelectNet 
application.  This  Notice  clarifies  that 
such  activity  is  permissible  under 
NASD  rules  and  the  .N'WII  Agreement, 
provided  that  the  member  undertakes 
measures  to  ensure  that  all  relevant 
NASD  rules  and  system  protections  are 
followed,  as  described  below. 

1.  Notice  to  Nasdaq  Acknowledging 
Responsibility  for  Orders:  Members 
providing  a  SelectNet  electronic  pass- 
through  service  to  customers  must 
provide  a  letter  to  Nasdaq  that 
acknowledges  that  they  are  acting  as 
agents  for  the  non-member  in 
submitting  the  order  through  their 
facilities  and  that  they  are  responsible 
for  the  order  sent  through  SelectNet. 
Any  member  providing  this  ser\'ice 
must  submit  all  such  orders  as  an  agent 
on  behalf  of  the  customer  inputting  the 
order.  All  orders  submitted  by 
customers  into  SelectNet  will  ha\e  the 
member's  Market  Participant  Identifier 
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(MPID)  attached  to  them,  and  the 
member  (Market  Maker  or  ECN) 
receiving  the  order  through  SelectNet 
will  know  only  that  another  member  has 
attempted  to  access  its  Nasdaq- 
published  price. 

Further,  the  member  should  provide-a 
system  description  of  its  facility  that 
allows  non-members  access  to 
SelectNet.  Such  a  system  description 
must  provide  details  on  the  manner  in 
which  orders  are  received  and  re- 
transmitted, including  the  security  and 
capacity  of  the  member's  system,  the 
manner  in  which  the  member's  system 
connects  to  Nasdaq's  service,  and  anv 
internal  system  protocols  designed  to 
fulfdl  a  member's  "know  your 
customer"  obligations  and  other 
regulatory  obligations. 

The  letter  and  system  description 
should  be  submitted  to:  Market 
Regulation,  NASD  Regulation.  Inc.,  9513 
Key  West  Ave.,  RockviUe.  MD  20850. 

2.  Compliance  With  NASD  Rules:  Any 
member  that  chooses  to  offer  this 
service  to  a  customer  must  ensure  that 
orders  submitted  through  this  member- 
provided  service  comply  with  SEC  and 
NASD  rules.  For  example,  the  member 
must  ensure  that  rules  related  to  the 
Short-Sale  Rule,  including  the 
Affirmative  Determination  Rule,  are 
complied  with.  Similarly,  the  member 
must  ensure  that  any  obligations 
regarding  limit  order  protection  and 
display  and  the  ECN  Rule  are  met.  In 
particular,  if  customers  use  this 
mechanism  to  broadcast  SelectNet 
orders,  a  Market  Maker  allowing 
customers  to  do  so  must  be  cognizant 
that  SelectNet  broadcast  is  an  ECN  that 
is  not  linked  to  Nasdaq's  quote  montage, 
and  accordingly  requires  the  Market 
Maker  to  reflect  such  price  in  its  quote. 
3.  Internal  System  Controls  Regarding 
a  Member's  Procedures  for  Supervision 
of  Submission  of  Orders:  Members  that 
provide  non-members  with  SelectNet 
access  should  have  in  place  adequate 
uTitten  procedures  and  controls  that 
permit  the  member  to  effectively 
monitor  and  supervise  the  entry  of 
electronic  orders.  Among  the  items  that 
should  be  addressed  in  such  written 
controls  and  procedures  are:  (1)  the 
entry  of  unauthorized  orders:  (2)  orders 
that  exceed  or  attempt  to  exceed  credit 
and  other  parameters,  such  as  order 
size,  that  the  member  has  established  for 
a  particular  customer;  (3)  activity  by  a 
customer  that  could  be  considered 
manipulative  or  an  attempt  to 
improperly  affect  the  price  of  the 
security  or  related  products:  and  (4) 
violations  of  the  affirmative 
determination  and  Short-Sale  Rules. 
Whenever  possible,  these  controls 
should  be  automated  and  system  driven. 


A  member  providing  SelectNet  access 
to  non-members  should  have  a  signed 
agreement  with  the  non-member 
customer  that  outlines  the 
responsibilities  of  the  member  and  the 
customer  with  respect  to  the  use  of  this 
means  of  access. 

4.  Acknowledgment  of  Responsibility 
for  Orders:  Any  members  that  provides 
its  customers  with  access  to  SelectNet 
should  understand  that  the  member 
remains  responsible  for  honoring  all 
executions  that  may  occur. 
Consequently,  any  member  that  chooses 
to  provide  such  service  must  make 
appropriate  determinations  under 
NASD  rules  prior  to  providing  the 
service  that  the  customer  is  capable  of 
using  the  means  of  access  being 
provided  by  the  firm.  In  particular,  the 
"know  your  customer  rule"  embedded 
in  the  NASD  Conduct  Rules  requires 
that  the  member  providing  customer 
electronic  access  to  SelectNet  assess  the 
ability  of  the  customer  to  use  such 
access.  Further,  a  member's  customer 
agreement  that  permits  the  customer  to 
access  SelectNet  should  inform  the 
customer  that  he  or  she  is  subject  to 
potential  prosecution  under  the  federal 
securities  laws  for  illegal  activity  and 
that  the  NASD  will  monitor  all  such 
trading  activity  so  as  to  detect  any  such 
improper  activity.  Further,  the  member 
should  inform  the  customer  that  if  the 
NASD  detects  improper  activity  through 
the  customer's  use  of  SelectNet.  the 
member's  link  to  Nasdaq  may  be 
terminated  if  at  any  time,  activity 
harmful  to  the  integrity  of  The  Nasdaq 
Stock  market  or  its  systems  is  detected. 

5.  Nasdaq's  Liability:  In  allowing 
members  to  provide  their  customers 
access  to  SelectNet,  Nasdaq — pursuant 
to  its  NWII  Agreement — assumes  no 
liability  for  any  order  entered  into  the 
member's  system,  or  through  the  API. 
into  Nasdaq's  system. 

6.  Nasdaq's  Right  to  Terminate:  In  the 
event  that  the  member's  use  of  the  API 
to  allow  the  entry  of  SelectNet  orders  by 
non-members  threatens  the  integrity  of 
Nasdaq's  systems,  Nasdaq  continues  to 
reserve  the  right  under  the  NWII 
Agreement  to  unilaterally  and 
immediately  terminate  the  member's 
access. 

7.  Right  to  Examine:  The  member 
acknowledges  that,  as  a  self-regulatory 
organization  (SRO)  responsible  for 
examining  the  activity  of  a  member. 
NASD  Regulation  may  examine  the 
member's  books,  records,  and  facilities 
to  determine  whether  a  violation  of 
NASD  rules  and/or  federal  securities 
laws,  rules,  and  regulations  may  have 
occurred.  Such  examination  may 
include  an  examination  of  the  electronic 
system  itself,  as  well  as  the  member's 


records  regarding  its  customers  and 
their  activity. 

8.  Clearing  Responsibility:  The 
member  providing  the  electronic 
connection  must  be  a  member  of  a 
clearing  agency  registered  with  the  SAE 
through  which  system-compared  trades 
may  be  settled;  or  the  member  must 
have  a  correspondent  clearing 
arrangement  with  a  member  that  can  do 
so.  The  member  providing  access  must 
accept  and  settle  each  trade  executed 
through  this  connection  or,  if  settlement 
is  to  be  made  through  another  clearing 
member,  the  clearing  member  must 
guarantee  the  acceptance  and  settlement 
of  such  trades. 

9.  Fees  for  Execution  of  SelectNet 
Orders:  All  orders  entered  by  customers 
into  SelectNet  are  subject  to  the  same 
fee  schedule  that  Nasdaq  has 
established  for  the  entry  of  orders  by 
members.  For  example,  Nasdaq 
currently  charges  a  member  $1  for  each 
execution  of  a  SelectNet  order.  As  long 
as  that  fee  is  in  place,  Nasdaq  will  bill 
the  member  entering  the  customer  pass- 
through  order  that  amount  for  an 
execution  that  the  customer  receives. 
Similarly,  if  a  customer  using  a 
member's  pass-through  service  enters  a 
broadcast  order  that  is  executed,  Nasdaq 
will  bill  the  member  $2.50  for  the 
execution.  Under  the  SEC's  Order 
Handling  Rules,  the  SEC  has  permitted 
ECNs  the  right  to  charge  members  that 
use  SelectNet  to  access  the  ECN's  priced 
orders  displayed  in  Nasdaq.  Members 
should  be  aware  that  if  they  provide 
customers  with  SelectNet  access  and  a 
customer  accesses  the  order  of  an  ECN 
that  charges  for  such  access,  the  ECN 
will  bill  the  member  for  such  access. 

10.  System  Setup:  Members  providing 
an  electronic  pass-through  of  SelectNet 
orders  must  use  the  Nasdaq  API 
between  the  member's  system  and 
Nasdaq's  system.  Members  may  use 
service  bureaus  to  develop  and  operate 
the  electronic  access  capabihty.  AH 
such  API  connections  must  be  set  up  on 
an  eight  presentation  device  to  one 
service  delivery  platform  ratio.  If  a 
member  chooses  to  use  a  service  bureau 
to  develop  the  service,  the  member  is 
nonetheless  responsible  for  ensuring 
that  all  NASD  rules  and  NWII 
Agreement  requirements  are  complied 
with.  No  service  bureau  is  permitted  to 
operate  a  service  on  behalf  of  a  member 
unless  the  service  bureau  has  entered 
into  an  agreement  with  Nasdaq. 

Public  Customer  Access  To  SOES 

Members  have  inquired  about  the 
permissibility  under  NASD  rules  for  an 
NASAD  SOES  order  entry  firm  to  permit 
public  customers  to  enter  SOES  agency 
orders  into  the  member's  electronic 
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system  that  provides  an  electronic  SOES 
interface.  Such  facilities  allow  the 
public  customer  to  enter  orders  into  a 
member-provided  electronic  entry 
device,  which  flows  through  the 
member's  network  into  the  member's 
own  computer  system  and  then,  without 
manual  intervention,  into  SOES.  This 
Notice  clarifies  that  such  activity  is 
permissible  under  the  NASD  rules, 
provided  that  the  member  undertakes 
measures  to  ensure  that  all  relevant 
NASD  rules  and  system  protections  are 
followed,  as  described  below. 

1.  Compliance  With  NASD  Rules, 
Including  SOES  Rules  (NASD  Rules 
4710—4770):  Any  member  that  chooses 
to  offer  SOES  access  to  a  public 
customer  must  ensure  that  orders 
submitted  through  this  member- 
provided  service  comply  with  SEC  and 
NASD  rules,  including  the  SOES  rules 
and  its  interpretations.^  For  example, 
the  member  must  ensure  that  agency 
orders  for  public  customers  are  within 
the  maximum  order  size  as  required  by 
NASD  Rule  4730(c)(3).  In  addition, 
agency  orders  involving  a  single 
investment  decision  in  excess  of  the 
maximum  order  size  may  not  be  divided 
into  smaller  parts  for  purposes  of 
meeting  the  size  requirements  for  orders 
entered  into  SOES.  Thus,  any  trades 
entered  within  any  five-minute  period 
in  accoimts  controlled  by  an  associated 
person  or  customer  will  be  presumed  to 
be  based  on  a  single  investment 
decision. 

Furthermore,  members  must  ensure 
that  rules  related  to  the  Short-Sale  Rule, 
including  the  Affirmative  Determination 
Rule,  are  complied  with.  Finally, 
members  must  also  be  able  to  continue 
to  meet  their  obligations  to  comply  with 
the  SEC's  Confirmation  Rule,  Rule  10b- 
10. 

2.  Internal  System  Controls  Regarding 
a  Member's  Procedures  for  Supervision 
of  Submission  of  SOES  Orders:  NASD 
SOES  order  entry  firms  that  provide 
public  customers  with  SOES  access 
should  have  in  place  at  the  time  they 
offer  such  access  to  public  customers 
adequate  written  procedures  and 
controls  that  permit  the  member  to 
effectively  monitor  and  supervise  the 
entry  of  electronic  orders. 

Among  the  items  that  should  be 
addressed  in  such  written  controls  and 
procedures  are  controls  to  monitor  for: 
(1)  the  entry  of  unauthorized  orders;  (2) 
orders  that  exceed  or  attempt  to  exceed 
credit  or  SOES  order  size  and  other 
parameters  that  the  member  has 
established  for  a  particular  public 
customer;  (3)  activity  by  a  public 
customer  that  could  be  considered 
manipulative  or  an  attempt  to 
improperly  affect  the  price  of  the 


security  or  related  products:  (4) 
violations  of  the  Affirmative 
Determination  and  Short-Sale  Rules. 
Wherever  possible,  such  controls  should 
be  automated  and  system  driven. 

In  addition,  the  firm's  procedures 
must  provide  for  the  identification  of 
locations  where  the  firm  makes  SOES 
order  entry  devices  available  to  its 
public  customers  and  provides  ongoing 
technical  support  and  maintenance.  If 
such  site  does  not  qualify  as  a  branch 
office  or  office  of  supervisory 
jurisdiction  (OSJ)  of  the  member  under 
NASD  rules,  a  member  must  still 
supervise  such  activity  by  providing  for 
periodic  visits  to  such  locations  to 
ensure  that  certain  restrictions  on 
activities  are  in  place  and  that  the  site 
is  not  conducting  a  securities  business 
at  such  locations.  For  guidance  on  what 
constitutes  a  branch  office  or  OSJ  in 
member  off-site  locations,  please  see  the 
interpretive  letter  dated  March  17,  1998, 
and  listed  under  NASD  Rule  3010  on 
the  NASD  Regulation  Web  Site 
(www.nasdr.com — from  the  Home  Page, 
click  on  "Members  Check  Here,"  then 
click  on  "Interpretive  Letters"). 

3.  Acknowledgment  of  Responsibihty 
for  Orders:  Any  member  that  provides 
its  public  customers  with  access  to 
SOES  should  understand  that  the 
member  is  responsible  for  honoring  all 
executions  that  may  occur. 
Consequently,  any  member  that  chooses 
to  provide  such  service  must  make 
appropriate  determinations  under 
NASD  rules,  including  the  SOES  rules, 
prior  to  providing  the  service  to  a 
particular  public  customer  that  the 
public  customer  is  capable  of  using  the 
means  of  access  being  provided  by  the 
firm.  In  particular,  the  "know  your 
customer  rule"  embedded  in  the  NASD 
Conduct  Rules  requires  that  the  member 
providing  customer  electronic  access  to 
SOES  assess  the  ability  of  the  customer 
to  use  such  access. 

4.  Right  to  Examine:  The  member 
acknowledges  that,  as  an  SRO 
responsible  for  examining  the  activity  of 
a  member,  NASD  Regulation  may 
examine  the  member's  books,  records, 
and  facilities  to  determine  whether  a 
violation  of  NASD  rules  and/or  the 
federal  securities  laws,  rules,  and 
regulations  may  have  occurred.  Such 
examination  may  include  an 
examination  of  the  electronic  system 
itself,  as  well  as  the  member's  records 
regarding  its  public  customers  and  their 
activity. 

5.  Fees  for  Execution  of  SOES  Orders: 
All  orders  entered  by  public  customers 
into  SOES  are  subject  to  the  same  fee 
schedule  that  Nasdaq  has  established  for 
the  entry  of  orders  by  members.  For 
example,  Nasdaq  currently  charges  50 


cents  per  order  executed  by  the  member 
entering  a  SOES  order  for  a  public 
customer.  As  long  as  that  fee  is  in  place, 
Nasdaq  will  bill  the  member  entering 
the  public  customer  pass-through  order 
that  amount  for  an  execution  that  the 
public  customer  receives. 

Endnotes 

1  SEC  Rule  llAcl-l(c). 

2  NASD  Notice  to  Members  88-61 

(PR  Doc.  98-23279  Filed  8-28-98;  845  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40360;  File  No.  SR-NASD- 
98-61] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Reporting 
Transactions  in  Exchange-Listed 
Securities 

August  25.  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act"),'  notice  is 
hereby  given  that  on  August  12,  1998, 
tlie  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly- 
owTied  subsidiary,  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC")  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  amend  a  rule 
of  the  NASD,  to  eliminate  an 
unnecessary  provision  relating  to  the 
reporting  of  transactions  in  exchange- 
listed  securities  traded  in  the  third 
market.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed 
deletions  are  in  [brackets]. 


6420.  Transaction  Reporting 

(a)  through  (c)  No  Change 

(d)  Procedures  for  Reporting  Price  and 
Volume 

Members  which  are  required  to  report 
pursuant  to  paragraph  (b)  above  shall 
transmit  last  sale  reports  for  all 
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purchases  and  sales  in  eligible  securities 
in  the  following  manner: 
(1)  through  (2)  No  Change 
(3)(A)  For  principal  transactions, 
except  as  provided  below,  report  each 
purchase  and  sale  transaction  separately 
and  report  the  number  of  shares  and  the 
price.  For  principal  transactions  which 
are  executed  at  a  price  which  includes 
a  mark-up,  mark-dowTi  or  service 
charge,  the  prices  reported  shall  exclude 
the  mark-up.  mark-down  or  service 
charge.  (Such  reported  price  shall  be 
reasonably  related  to  the  prevailing 
market,  taking  into  consideration  all 
relevant  circumstances  including,  but 
not  limited  to.  market  conditions  with 
respect  to  the  security,  the  number  of 
shares  involved  in  the  transaction,  the 
published  bids  and  offers  with  size  at 
the  time  of  the  execution  (including  the 
reporting  Firm's  own  quotation), 
accessibility  to  market  centers 
publishing  bids  and  offers  with  size,  the 
cost  of  execution  and  the  expenses 
involved  in  clearing  the  transaction.) 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  NASD  is  proposing  to  eliminate 
an  unnecessary  provision  of  the  rules 
applicable  to  the  reporting  of 
transactions  in  exchange-listed 
securities.  Specifically,  NASD  Rule 
6420(d)(3)(A),  which  is  the  general  rule 
requiring  NASD  members  to  report  all 
principal  transactions  in  exchange- 
listed  securities  in  the  third  market, 
contains  language  requiring  members  to 
report  transactions  in  a  manner 
"reasonably  related  to  the  prevailing 
market  taking  into  consideration  all 
relevant  circumstances.  •  •  *"  While 
this  provision  accompanied  a  change  to 
the  trade  reporting  rules  approved  in 
1980  (which  was  intended  to  make 
comparable  the  reporting  of  third 


market  trades  with  exchange 
transactions  by  requiring  third  market 
trades  to  be  reported  on  a  "gross"  basis, 
exclusive  of  any  mark-up  or  mark-down 
charged  to  the  customer), ^  Nasdaq 
believes  that  this  particular  language  is 
superfluous  in  the  context  of  exchange- 
listed  securities  and  does  not  serve  any 
meaningful  purpose  with  respect  to  the 
trade  reporting  for  these  securities. 
Indeed,  Nasdaq  believes  that  the 
language  has  served  only  to  promote  the 
misperception  that  the  rule  provides 
flexibility  in  the  manner  in  which 
NASD  members  may  report  third  market 
transactions.  It  is  argued  that  this  has 
led  to  inaccurate  trade  reporting,  and 
has  been  used  as  a  basis  for  not 
extending  the  NASD's  ITS/CAES  link  to 
all  exchange-listed  securities.  As 
recognized  by  the  Commission  in  its 
recent  proposal  to  expand  ITS/CAES  to 
all  listed  securities,  however,  the 
Commission  believes  that  any  issues 
concerning  timely  and  accurate  trade 
reporting  have  already  been  addressed 
for  the  most  part.^  In  particular,  while 
the  Commission  appears  to  concur  that 
the  rules  could  be  clarified  in  this 
fashion,  the  rules  are  nonetheless  the 
same  for  the  reporting  of  both  19c-3 
securities,  and  non-19c-3  securities, 
and  thus  Nasdaq  agrees  that  there  is  no 
basis  for  not  extending  the  ITS/CAES 
linkage  to  all  exchange-listed  securities. 
Nasdaq  believes  that  other  NASD  rules 
and  procedures,  along  with  a  member's 
best  execution  obligations,  provide  the 
necessary  protections  to  ensure  accurate 
and  appropriate  trade  reporting  in 
exchange-listed  securities.  As  the 
Commission  has  indicated  on  several 
occasions,  an  effective  surveillance 
program,  along  with  the  requirements  of 
Exchange  Act  Rule  lOb-10  (the 
confirmation  rule),  ensure  compliance 
with  trade  reporting  obligations  and  the 
proper  disclosure  of  any  mark-up  or 
mark-dovim.'*  Accordingly,  Nasdaq 
believes  that  the  best  practice  would  be 
to  remove  the  less-than-clear  language 
from  the  rule. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act  5  in  that  the  proposed  rule  change 


-  See  Exchange  Act  Release  No.  16960  (July  7. 
1980).  45  FR  47291  (July  14.  1980)  (approving  SR- 
NASD-80-03). 

'  See  Exchange  Act  Release  No,  40260  (July  24. 
1998).  63  FR  40748  (July  30.  1998).  n.67  and' 
accompanying  text  (proposed  amendments  to 
National  Market  System  plan). 

'  See  e.g.,  id.  at  nn.  63.  67:  Exchange  Act  Release 
No.  18713  (May  6.  1982).  47  FR  20413  (May  12. 
1982).  n.l3  (adoption  of  final  amendments  to 
National  Market  System  plan). 

'  15  U.S.C.  780-3 


facilitates  the  accurate  reporting  of 
transactions  in  the  third  market.  Section 
15A(b)(6)  requires  that  the  rules  of  a 
registered  national  securities  association 
are  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  fi-ee  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest,  and  are  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Association  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
StateTnent  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will:. 

(A)  By  order  approve  the  proposal 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
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proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  located  at  the  above  address. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-98-61  and  should  be 
submitted  by  September  21,  1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  98-23318  Filed  8-25-98;  8.45  ami 
BILLING  CODE  a01(M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40353;  File  No.  SR-PCX- 
98-37] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to 
Workstation  Fee  Change 

August  24.  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on  August  4, 
1998,  the  Pacific  Exchange,  Inc.  ("PCX  ' 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  modify 
its  Schedule  of  Rates  for  Exchange 
Services  by  changing  the  workstation 
fee  applicable  to  PCX  specialists,  to 
provide  specialists  with  one  extra  PC  at 
no  additional  charge. 


6  17CFR200.30-3(aKl2). 
■  15  U.S.C.  §78s(b)(l). 
2  17CFR240.19b-4. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Currently,  under  the  Exchange's 
Schedule  of  Rates,  specialists  are 
charged  a  Specialist  Systems  Fee  of 
$1,550  per  month.  The  systems  fee 
covers  costs  associated  with  trading 
service  functions  and  the  cost  of  two 
PCs  for  the  basic  P/CQAST  workstation 
configuration.  The  Exchange  is 
proposing  to  keep  the  systems  fee  at 
$1,550  while  providing  three  PCs  as  part 
of  the  basic  workstation  configuration 
for  each  specialist. 

The  current  P/COAST  workstations 
use  two  PCs  to  provide  basic  post 
trading  functions.  These  functions 
include,  but  are  not  limited  to,  order 
entry,  routing,  execution,  processing  of 
preopening  and  end  of  day  activity, 
support  for  multiple  trading  floors, 
backup  recovery  and  book  functionality. 
Under  the  rule  change,  a  third  PC  would 
be  provided  to  each  specialist  at  no 
additional  charge.  This  would  enable 
each  post  to  conduct  all  of  the  above 
functions  and  also  process  ITS 
commitments  without  the  use  of  a 
dedicated  ITS  terminal. 

(2)  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act, 3  general,  and  furthers 
the  objectives  of  Section  6(b)(4).*  in 
particular,  because  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Ac\. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  establishes  or  changes  a  due.  fee 
or  other  charge  imposed  by  the 
Exchange,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  5  and  subparagraph  (e)(2)  of  Rule 
19b— 4  thereunder. 6  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessan*'  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act." 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary',  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  v%Titten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  anv  person,  other  than 
those  that  may  be  widiheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PCX.  All  submissions 
should  refer  to  File  No.  SR-PCX-98-37 


'  15  U.S.C.  §78f(b). 
■•15  U.S.C.  §78f(b)(4! 


'15  U.S.C.  STesfblOK.M.  

'17CFR240.19b-^ic)(2) 

'In  reviewing  these  rules,  '.he  Commission  has 
considered  the  proposed  ruie  change's  impact  or. 
efficiency,  competition  ana  ctpital  formation   15 

U.S.C.  §78c!n 


46270 


Federal  Register /Vol.  63,  No.  168 /Monday,  August  31,  1998 /Notices 


and  should  be  submitted  bv  September 
21,  1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jonathan  G.  Katz. 

Secretary 

(FR  Doc.  98-23314  Filed  8-28-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40359;  File  No.  SR-PTC- 
98-03] 

Self- Regulatory  Organizations; 
Partici|}ants  Trust  Company;  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  Regarding 
PTC's  Pricing  and  Margining 
Methodology  for  Newly  Issued 
Collateralized  Mortgage  Obligation 
Securities 

.^ugust  25,  1998. 

On  June  15,  1998,  the  Participants 
Trust  Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-PTC-98-03) 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
August  11.  1998.2  por  the  reasons 
discussed  below,  the  Commission  is 
granting  accelerated  approval  of  the 
approved  rule  change. 

I.  Description 

The  rule  change  modifies  PTC's 

pricing  and  margining  methodology  for 
new  issue  collateralized  mortgage 
obligation  ("CMO")  securities  to  more 
accurately  reflect  their  value  during  an 
initial  period  when  pricing  vendors  are 
generally  unable  to  provide  prices. ^ 
Under  the  rule  change,  PTC  will  obtain 
indicative  bid  side  prices  (prior  to  the 
issuance  of  the  CMO  security)  for  each 
class  of  the  issue  from  the  deal 
underwriter  prior  to  the  closing.  PTC 
will  establish  margins  on  new  issue 
CMO  securities  (priced  by  reference  to 
underwriter  supplied  prices)  based  on 
larger  interest  rate  shifts,  +100  or  -  200 
basis  points,  than  are  applied  to  vendor 
priced  CMO  issues,  +50  or  -  100  basis 
points.  Interest  only,  principal  only,  and 


''17CFR200.30-3(d)(121. 

'15U.S.C.  78s(b)(ll. 

•  Securities  Exchange  .Act  Reiea.se  No  40304 
[.August  4.  19981.  63  FR  42897. 

'  For  a  detailed  description  of  PTC's  pricing  and 
valuation  of  CMOs.  refer  to  Securities  Exchange  Act 
Release  No.  40304.  Id. 


inverse  floater  classes  will  be  given  no 
value. 

The  underwriter  supplied  values  will 
be  used  for  a  maximum  of  three  weeks 
after  the  issuance.  Any  CMO  issue  not 
priced  by  both  pricing  vendors  PTC  uses 
at  three  weeks  from  issuance  will  be 
given  a  value  of  zero,  as  is  currently  the 
case,  and  will  continue  to  be  the  case 
with  respect  to  all  but  new  CMO  issues 
for  this  three  week  period.'' 

II.  Discussion 

Section  17A(b)(3)(F)  of  the  Acts 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  As  discussed  below,  the 
Commission  believes  that  PTC's 
proposed  rule  change  is  consistent  with 
this  obligation. 

The  Commission  believes  that  the  rule 
change  will  enable  PTC  to  price  and 
margin  new  issue  CMO  securities  in  a 
manner  which  will  more  accurately 
refiect  their  value  when  pricing  vendors 
are  unable  to  provide  prices.  The 
Commission  believes  that  the  rule 
change  should  allow  PTC  to  more 
accurately  value  a  participant's 
securities  for  purposes  of  collateral 
value  in  PTC's  system  while  still 
assuring  that  PTC  has  available  to  it 
sufficient  collateral  in  the  event  a 
participant  does  not  satisfy  its  debit 
balance  at  the  end  of  day  settlement. 
Therefore,  the  Commission  believes  that 
the  rule  change  is  consistent  with  PTC's 
obligation  to  safeguard  securities  and 
funds. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  notice  because  such 
approval  will  allow  PTC  to  implement 
the  modified  margining  and  pricing 
methodology  for  new  CMOs  in  a  timely 
manner  in  connection  with  PTC's 
merger  with  The  Depository  Trust 
Company  scheduled  to  occur  during  the 
month  of  August  1998. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 


proposed  rule  change  (File  No.  SR- 
PTC-98-03)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  98-23317  Filed  8-28-98;  8:45  am) 
BILUNG  CODE  8010-01-M 


■*  PTC  currently  gives  new  issue  CMOs  a  zero 
value  during  this  period  in  its  assessment  of  a 
participant's  collateral. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40355;  File  No.  SR-Phlx- 
98-30] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
To  Reduce  the  Value  of  the  National 
Over-the-counter  Index  ("XOC") 

August  24,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
July  16,  1998,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  reduce  the  value 
of  its  National  Over-the-Counter  Index 
("Index")  option  ("XOC")  to  one- fourth 
its  present  value  by  quadrupling  the 
divisor  used  in  calculating  the  Index.  In 
addition,  the  position  and  exercise 
limits  applicable  to  the  XOC  will  be 
quadrupled  until  the  last  expiration  date 
then  trading.  The  Index  is  a 
capitalization-weighted  market  index 
composed  of  the  100  largest  capitalized 
stocks  traded  over-the-counter.  The 
other  contract  specifications  for  the 
XOC  remain  unchanged. 

II.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 


''17CFR200.30-3(a)(12). 
'  15U.S.C.  78s(b)(l). 
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statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Phlx  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  began  trading  the  XOC 
in  1985.2  The  Index  was  created  with  a 
value  of  150  on  its  base  date  of 
September  28,  1984.  which  rose  to  548 
in  June  1994,  700  in  June  1995  and  868 
in  September  1995.  In  December  1995, 
the  Exchange  split  the  Index  to  one-half 
its  value.'  As  of  June  10,  1998,  the  index 
value  was  869.22.  Thus,  the  value  has 
increased  significantly,  especially 
during  the  last  eighteen  months. 
Consequently,  the  premium  for  XOC 
options  has  also  risen. 

As  a  result,  the  Exchange  proposes  to 
conduct  a  "four-for-one  spUt"  of  the 
Index,  such  that  the  value  would  be 
reduced  to  one-quarter  of  its  present 
value.  The  number  of  XOC  contracts 
will  be  quadrupled,  such  that  for  each 
XOC  contract  currently  held,  the  holder 
would  receive  four  contracts  at  the 
reduced  value,  with  a  strike  price  one 
quarter  of  the  original  strike  price.  For 
instance,  the  holder  of  an  XOC  800  call 
will  receive  four  XOC  200  calls.  In 
addition  to  the  strike  price  being 
reduced  by  one  quarter,  the  position  and 
exercise  limits  applicable  to  the  XOC 
will  be  quadrupled,  from  25,000 
contracts  to  100,000  contracts  until  the 
last  expiration  then  trading,  which  is 
the  March  1999  expiration.'*  This 
procedure  is  similar  to  the  one 
employed  respecting  equity  options 
where  the  underlying  security  is  subject 
to  a  four-for-one  stock  split.  The  trading 
symbol  will  remain  as  XOC  (plus  any 
necessary  wrap  symbols). 

In  conjunction  with  the  split,  the 
Exchange  will  list  strike  prices 
surrounding  the  new,  lower  index 
value,  pursuant  to  Phlx  Rule  IIOIA.^ 
The  Exchange  will  announce  the 
effective  date  by  way  of  an  Exchange 
memorandum  to  the  membership,  also 


2  Securities  Exchange  Act  Release  No.  22044  (May 
17.  1985)  50  FR  21532  (May  24.  1985)  (File  No.  SR- 
Phlx-84-28). 

'Securities  Exchange  Act  Release  No.  36577 
(December  12.  1995)  60  FR  65705  (December  20, 
1995)  (SR-Phb(-95-61). 

♦At  this  time,  the  position  and  exercise  limits 
will  return  to  the  current  level  of  25.000  contracts. 

'  Specifically,  because  the  Index  value  would  be 
less  than  500.  the  applicable  strike  price  interval 
would  be  $5  in  the  first  four  months  and  $25  in  the 
fifth  month.  Phbt  Rule  llOlA(a). 


serving  as  notice  of  the  strike  price  and 
position  limit  changes. 

The  purpose  of  the  proposal  is  to 
attract  additional  liquidity  to  the 
product  in  those  series  that  public 
customers  are  most  interested  in 
trading.  For  example,  the  September  870 
calls  on  June  11  were  quoted  at  51-52 
while  the  puts  were  quoted  at  40—41.  A 
four-for-one  split  would  serve  to  reduce 
the  price  of  the  aforementioned  options 
to  approximately  12^/4-13  for  the  calls 
and  IO-IOV4  for  the  puts,  thus  making 
them  more  accessible  to  the  retail 
investor.  The  Exchange  believes  that 
certain  investors  and  traders  may  be 
impeded  from  trading  XOC  options  at 
their  current  levels.  A  reduced  value 
should,  in  the  Phlx's  view,  encourage 
additional  investor  interest. 

The  Exchange  believes  that  XOC 
options  provide  an  important 
opportunity  for  investors  to  hedge  and 
speculate  upon  the  market  risk 
associated  with  the  underlying  over-the- 
counter  stocks.  By  reducing  the  value  of 
the  Index,  such  investors  will  be  able  to 
utilize  this  trading  vehicle,  while 
extending  a  smaller  outlay  of  capital. 
This  should  attract  additional  investors, 
and,  in  turn,  create  a  more  active  and 
liquid  trading  environment. 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act  in  general,  and  in  particular, 
with  Section  6rb)(5),  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  as  well  as  to  protect 
investors  and  the  public  interest,  by 
establishing  a  lower  index  value,  which 
should,  in  turn,  facilitate  trading  in  XOC 
options.  The  Exchange  believes  that 
reducing  the  value  of  the  Index  does  not 
raise  manipulation  concerns  and  would 
not  cause  adverse  market  impact, 
because  the  Exchange  will  continue  to 
employ  its  surveillance  procedures  and 
has  proposed  an  orderly  procedure  to 
achieve  the  index  split,  including 
adequate  prior  notice  to  market 
participants. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N\V. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  wiU  be 
available  for  inspection  and  copying  in       *<•' 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street.  NW. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-98-30 
and  should  be  submitted  by  September 
21,  1998. 

For  the  Commission,  by  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc  98-23312  Filed  8-25-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-1 998-4353] 

Towing  Safety  Advisory  Committee 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Towing  Safety  Advisory 
Committee  (TSAC)  and  its  working 
groups  will  meet  to  discuss  various 
issues  relating  to  shallow-draft  inland 
and  coastal  waterway  navigation  and 
towing  safety.  All  meetings  are  open  to 
the  public. 

DATES:  TSAC  will  meet  on  Wednesday. 
September  23.  1998.  from  9  a.m.  to  1 
p.m.  TSAC  working  groups  will  meet  on 
Tuesday,  September  22,  1998,  from  9 
a.m.  to  3:30  p.m.  These  meetings  may 
close  early  if  all  business  is  finished. 
Written  material  and  requests  to  make 
oral  presentations  should  reach  the 
Coast  Guard  on  or  before  September  14. 
1998.  Requests  to  have  a  copy  of  your 
material  distributed  to  each  member  of 
the  committee  or  working  group  should 
reach  the  Coast  Guard  on  or  before 
September  8.  1998. 
ADDRESSES:  TSAC  will  meet  in  the 
North  Auditorium,  Jackson  Federal 
Building,  915  2nd  Avenue.  Seattle, 
Washington.  The  working  groups  will 
meet  in  the  same  room.  Send  written 
material  and  requests  to  make  oral 
presentations  to  Lieutenant  Lionel  Mew, 
Commandant  (G-MSO-1).  U.S.  Coast 
Guard  Headquarters.  2100  Second  Street 
SW..  Washington.  DC  20593-0001.  This 
notice  is  available  on  the  Internet  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  on  this  notice,  contact 
Lieutenant  Lionel  Mew.  Assistant 
Executive  Director  of  CTAC.  telephone 
202-267-0218.  fax  202-267-4570.  For 
questions  on  viewing,  or  submitting 
material  to.  the  docket,  contact  Dorothy 
Walker,  Chief,  Dockets.  Department  of 
Transportation,  202-366-9329. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agendas  of  Meetings 

Towing  Safety  Advisory  Committee 
(TSAC)  and  working  group  meetings. 
The  agendas  tentatively  include  the 
following: 

(1)  Report  of  the  Coast  Guard 
Research  and  Development  Center  study 
on  inland  towing  vessel  crew  fatigue. 

(2)  Progress  report  from  the  Voyage 
Planning  working  group. 

(3)  Discussion  on  Alternative  3 
Convention  Tonnage  issues. 


(4)  Recommendations  on  the  G-M 
Performance  Plan. 

(5)  Discussion  of  the  Merchant  Marine 
Licensing  and  Documentation 
Reengineering  Plan. 

(6)  Status  update  on  the  National 
Marine  Safety  Incident  Reporting 
System. 

(7)  Progress  report  from  the  Electronic 
Charting  Standards  working  group. 

(8)  Presentation  by  working  groups  of 
their  accomplishments  and  future  plans. 

Procedural 

Both  meetings  are  open  to  the  public. 
Please  note  that  the  meetings  may  close 
early  if  all  business  is  finished.  At  the 
Chairs'  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meetings.  If  you  would  like 
to  make  an  oral  presentation  at  a 
meeting,  please  notify  the  Assistant 
Executive  Director  no  later  than 
September  14,  1998.  Written  material 
for  distribution  at  a  meeting  should 
reach  the  Coast  Guard  no  later  than 
September  14,  1998.  If  you  would  like 
a  copy  of  your  material  distributed  to 
each  member  of  the  committee  or 
subcommittee  in  advance  of  a  meeting, 
please  submit  25  copies  to  the  Assistant 
Executive  Director  no  later  than 
September  8,  1998. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Assistant 
Executive  Director  as  soon  as  possible. 

Dated:  August  24.  1998. 
Joseph  J.  Angelo, 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 
[FR  Doc.  98-23371  Filed  8-28-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Transport  Airplanes  and 
Engine  Issues— New  Task 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  new  task  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 


SUMMARY:  Notice  is  given  of  a  new  task 
assigned  to  and  accepted  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  ARAC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stewart  R.  Miller,  Transport  Standards 


Staff  (ANM-110),  Federal  Aviation 
Administration.  1601  Lind  Avenue, 
SW..  Renton,  WA  98055-4056;  phone 
(425)  227-1255;  fax  (425)  227-1320. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FAA's  rulemaking  activities  with 
respect  to  aviation-related  issues.  This 
includes  obtaining  advice  and 
recommendations  on  the  FAA's 
commitment  to  harmonize  its  Federal 
Aviation  Regulations  (FAR)  and 
practices  with  its  trading  partners  in 
Europe  and  Canada. 

One  area  ARAC  deals  with  is 
Transport  Airplane  and  Engine  Issues. 
These  issues  involve  the  airworthiness 
standards  for  transport  category 
airplanes  and  engines  in  14  CFR  parts 
25,  33,  and  35  and  parallel  provisions  in 
14  CFR  parts  121  and  135. 

The  Task 

This  notice  is  to  inform  the  public 
that  the  FAA  has  asked  ARAC  to 
provide  advice  and  recommendation  on 
the  following  harmonization  task: 

Task  2:  Passenger  Seat  Safety 

The  primary  issue  for  FAR  25.562: 
FAR  25.562(b)  states  "Each  seat  type 
design  approved  for  crew  or  passenger 
occupancy  during  takeoff  and  landing 
must  successfully  complete  dynamic 
test  or  be  demonstrated  by  rational 
analysis  based  on  dynamic  tests  of  a 
similar  type  seat  *   *   •."  The  method 
for  determining  the  required  "rational 
analysis  based  on  dynamic  tests"  is 
different  between  regulatory  bodies. 
The  FAA  has  accepted  the  Revised 
Means  of  Compliance  (RMCC)  as  a 
method  of  determining  which  members 
of  a  seat  family  must  be  demonstrated 
by  dynamic  test  so  that  the  rest  may  be 
certified  by  similarity.  The  JAA  has  not 
accepted  this  method  of  determining  the 
test  seats.  Harmonization  of  test  article 
selection  is  the  objective. 
A  secondary  issue  for  FAR  25.562: 
Harmonization  should  also  occur  on 
other  methods  of  compliance  to  FAR 
25.562,  including  pass/fail  criteria  and 
test  methodology. 
The  primary  issue  for  FAR  25.785: 
FAR  25.785(c)  states  that  each  seat  or 
berth  must  be  approved.  The  FAA 
requires  all  seats  that  are  "in-flight 
only"  to  have  a  restraint  system  before 
they  will  be  approved.  The  JAA  does 
not  require  restraints  for  seats  that  are 
not  occupied  for  taxi,  takeoff  and 
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landing.  Harmonization  on  this  issue  is 
the  goal. 
A  secondary  issue  for  FAR  25.785: 
FAR  25.785(b)  states  "Each  seat  and 
berth  *   *   •  must  be  designed  so  that  a 
person  making  proper  use  of  these 
facilities  will  not  suffer  serious  injury  in 
an  emergency  landing  as  a  result  of  the 
inertial  forces  specified  in  25.561  and 
25.562."  FAR  25.785(e)  states  "Berths 
must  be  free  from  comers  and 
protuberances  likely  to  cause  injury  to 
a  person  occupying  the  berth  during 
emergency  conditions."  The  subjective 
criteria  used  to  determine  "comers  and 
protuberances  likely  to  cause  injury" 
and  the  test/analysis  required  to 
demonstrate  compliance  are  different 
between  regulatory  bodies.  The 
expectations  for  demonstrating 
compliance  should  be  harmonized. 

Three  specific  areas  of  passenger  seat 
certification  issues  need  to  be 
addressed: 

(a)  In-Flight  Entertainment  (IFE)  video 
arms  which  allow  a  video  screen  to 
rotate  in  front  of  the  passenger  during 
flight. 

(b)  Seat  back  mounted  accessories 
such  as  telephones,  video  screens,  etc. 

(c)  Definition  of  what  design  features 
are  considered  sharp  edges  or  in 
appropriate  comers  when  exposed  to 
the  passenger  cabin. 

Guidance  on  acceptable  methods  of 
compliance  should  be  provided  which 
are  acceptable  to  both  the  FAA  and  the 
JAA.  An  advisory  circular  should  be 
revised  or  newly  issued  to  address  the 
new  guidance. 

The  FAA  expects  ARAC  to  submit  its 
recommendation(s)  by  July  31,  2000. 

The  FAA  requests  that  ARAC  draft 
appropriate  regulatory  documents  with 
supporting  economic  and  other  required 
analyses,  and  any  other  related  guidance 
material  or  collateral  documents  to 
support  its  recommendations.  If  the 
resulting  recommendation(s)  are  one  or 
more  notices  of  proposed  rulemaking 
(NPRM)  published  by  the  FAA,  the  FAA 
may  ask  ARAC  to  recommend 
disposition  of  any  substantive 
comments  the  FAA  receives. 

Working  Group  Activity 

ARAC  has  accepted  the  task  and  has 
chosen  to  assign  it  to  the  existing  Seat 
Testing  Harmonization  Working  Group. 
As  a  result  of  the  new  task  assigned  to 
the  working  group  and  because  the 
working  group  has  been  dormant  for 
some  time,  membership  is  being 
reopened.  The  working  group  will  serve 
as  staff  to  ARAC  to  assist  ARAC  in  the 
analysis  of  the  assigned  task.  Working 
group  recommendations  must  be 
reviewed  and  approved  by  ARAC.  If 
ARAC  accepts  the  working  group's 


recommendations,  it  forwards  them  to 
the  FAA  as  ARAC  recommendations. 

The  Seat  Testing  Harmonization 
Working  Group  is  expected  to  comply 
with  the  procedures  adopted  by  ARAC. 
As  part  of  the  procedures,  the  working 
group  is  expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  tasks,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  at  the  meeting  of  ARAC  to 
consider  transport  airplane  and  engine 
issues  held  following  publication  of  this 
notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations,  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  Draft  appropriate  regulatory 
documents  with  supporting  economic 
and  other  required  analyses,  and/or  any 
other  related  guidance  material  or 
collateral  documents  the  working  group 
determines  to  be  appropriate;  or,  if  new 
or  revised  requirements  or  compliance 
methods  are  not  recommended,  a  draft 
report  stating  the  rationale  for  not 
making  such  recommendations.  If  the 
resulting  recommendation  is  one  or 
more  notices  of  proposed  rulemaking 
(NPRM)  published  by  the  FAA,  the  FAA 
may  ask  ARAC  to  recommend 
disposition  of  any  substantive 
comments  the  FAA  receives. 

4.  Provide  a  status  report  at  each 
meeting  of  ARAC  held  to  consider 
transport  airplane  and  engine  issues. 

Participation  in  the  Working  Group 

The  Seat  Testing  Harmonization 
Working  Group  will  be  composed  of 
technical  experts  having  an  interest  in 
the  assigned  task.  A  working  group 
member  need  not  be  a  representative  of 
a  member  of  the  full  committee. 

An  individual  who  has  expertise  m 
the  subject  matter  and  wishes  to  become 
a  member  of  the  working  group  should 
write  to  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the 
tasks,  and  stating  the  expertise  he  or  she 
would  bring  to  the  working  group.  All 
requests  to  participate  must  be  received 
no  later  than  October  1,  1998.  The 
requests  will  be  reviewed  by  the 
assistant  chair,  the  assistant  executive 
director,  and  the  working  group  chair, 
and  the  individuals  will  be  advised 
whether  or  not  the  request  can  be 
accommodated. 

Individuals  chosen  for  membership 
on  the  working  group  will  be  expected 
to  represent  their  aviation  community 
segment  and  participate  actively  in  the 
working  group  (e.g.,  attend  all  meetings, 
provide  written  comments  when 
requested  to  do  so,  etc.).  They  also  will 


be  expected  to  devote  the  resources 
necessary  to  ensure  the  ability  of  the 
working  group  to  meet  any  assigned 
deadline(s).  Members  are  expected  to 
keep  their  management  chain  advised  of 
working  group  activities  and  decisions 
to  ensure  that  the  agreed  technical 
solutions  do  not  confiict  with  their 
sponsoring  organization's  position  when 
the  subject  being  negotiated  is  presented 
to  ARAC  for  a  vote. 

Once  the  working  group  has  begun 
deliberations,  members  will  not  be 
added  or  substituted  without  the 
approval  of  the  assistant  chair,  the 
assistant  executive  director,  and  the 
working  group  chair. 

The  Secretan,-  of  Transportation  has 
determined  that  the  formation  and  use 
of  ARAC  are  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  ARAC  will  be  open  to  the 
public.  Meetings  of  the  Seat  Testing 
Harmonization  Working  Group  will  not 
be  open  to  the  public,  except  to  the 
extent  that  individuals  with  an  interest 
and  expertise  are  selected  to  participate. 
No  public  announcement  of  working 
group  meetings  will  be  made. 

Issued  in  Washington.  E(C.  on  August  25. 
1998. 

Joseph  A.  Hawkins, 

Executi\e  Director.  Aviation  Rulemaking 

Advisory  Committee 

|FR  Doc.  98-23365  Filed  8-28-98;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Stillwater  County,  Montana 

AGENCY:  Federal  Highway 
Administration  (FHWA),"D0T. 

ACTION:  Revised  notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  of  a  revision 
to  the  southern  limit  for  the  proposed 
improvements  to  Montana  Primary  78 
(P-78)  in  Stillwater  County.  Montana. 
The  southern  terminus  of  the  project  has 
been  changed  from  the  junction  of  P-78 
with  Butcher  Creek  Road,  to  the  P-78 
junction  with  FAS  419,  shortening  the 
project  by  approximately  5  kilometers  (3 
miles).  This  revision  represents  a  logical 
termini  to  the  proposed  improvements 
as  the  roadway  volumes  of  P-78 
decrease  at  its  junction  with  FAS  419. 
An  Environmental  Impact  Statement 
will  be  prepared  for  the  proposed 
highway  project  in  Stillwater  County, 
Montana. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Dale  Paulson,  Program  Development 
Engineer.  Federal  Highway 
Administration,  2880  Skyway  Drive, 
Helena.  MT  59602;  Telephone:  (406) 
449-5306;  or  Joel  M.  Marshik, 
Manager — Environmental  Services, 
Montana  Department  of  Transportation, 
2701  Prospect  Street,  Helena.  MT  59620; 
Telephone:  (406)  444-7632. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at:  http://www/nara.gov./fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 

Background 

On  January  7.  1993,  at  58  FR  3063,  the 
FHWA  issued  a  notice  of  intent  that  an 
environmental  impact  statement  for 
Stillwater  County.  Montana  would  be 
prepared  for  a  proposal  to  improve  the 
Montana  Highway  Route  78  corridor 
from  the  East  Rosebud  Creek  Bridge 
South  of  Absarokee.  Montana  to  the 
Yellowstone  River  Bridge  south  of 
Columbus,  Montana. 

The  notice  published  today  revises 
the  1993  notice  of  intent  by  revising  the 
southern  limit.  The  southern  terminus 
of  the  project  has  been  changed  from  the 
junction  of  P-78  with  Butcher  Creek 
Road,  to  the  P-78  junction  with  FAS 
419.  shortening  the  project  by 
approximately  5  kilometers  (3  miles). 
This  revisions  represents  a  logical 
termini  as  the  roadway  volumes 
decrease  at  its  junction  with  FAS  419. 
The  FHWA.  in  cooperation  with  the 
Montana  Department  of  Transportation 
(MDT).  is  preparing  an  Environmental 
Impact  Statement  for  a  proposal  to 
improve  the  Montana  Highway  Route  78 
corridor  from  the  FAS  419  junction  with 
P-78  south  of  Absarokee,  Montana,  to 
the  Yellowstone  River  Bridge  south  of 
Columbus,  Montana. 

Comments  are  being  solicited  from 
appropriate  Federal,  State,  and  local 
agencies  and  from  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  public  informational 
meeting  as  well  as  two  public  scoping 
meetings  have  been  held  on  the 
proposed  project  improvements. 
Additional  public  meetings  will  be  held 
in  the  project  area  to  discuss  recent 
alignment  revisions  as  well  as  the  new 
project  termini.  The  draft  EIS  will  be 
available  for  public  and  agency  review. 


and  a  public  hearing  will  be  held  to 
receive  comments.  Public  notice  will  be 
given  of  the  time  and  place  of  the 
meetings  and  public  hearing. 

Comments  and/or  suggestions  from  all 
interested  parties  are  requested,  to 
ensure  that  the  full  range  of  all  issues, 
and  significant  environmental  issues  in 
particular,  are  identified  and  reviewed. 
Comments  or  questions  concerning  this 
proposed  action  and/or  its  EIS  should 
be  directed  to  the  FHWA  or  the  MDT  at 
the  addresses  listed  previously. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
proposed  action.). 

Authority:  23  U.S.C.  315;  49  CFR  1.48. 

Issued  on:  August  25,  1998. 

Darrin  Grenfell, 

Operations  Engineer,  Montana  Division. 
Helena. 

IFR  Doc.  98-23357  Filed  8-28-98;  8:45  am] 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Title  49.  Code  of 
Federal  Regulations  (CFR),  Sections 
211.9  and  211.41,  notice  is  hereby  given 
that  the  Federal  Railroad 
Administration  (FRA)  received  a  request 
for  a  waiver  of  compliance  from  certain 
requirements  of  Federal  railroad  safety 
regulations.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

CSX  Transportation,  Incorporated 
(Waiver  Petition  Docket  Number 
H-98-6) 

CSX  Transportation,  Incorporated 
(CSXT)  seeks  a  waiver  of  compliance 
from  certain  sections  of  49  CFR  Parts 
216,  Special  Notice  and  Emergency 
Order  Procedures:  Railroad  Track, 
Locomotive  and  Equipment;  217, 
Railroad  Operating  Rules;  218,  Railroad 
Operating  Practices;  229,  Railroad 
Locomotive  Safety  Standards;  233, 
Signal  Systems  Reporting  Requirements; 
235,  Instructions  Governing 
Applications  for  Approval  of  a 
Discontinuance  or  Material 
Modification  of  a  Signal  System  or 
Relief  from  the  Requirements  of  Part 
236;  236,  Rules,  Standards,  and 
Instructions  Governing  the  Installation, 
Inspection,  Maintenance,  and  Repair  of 


Signal  and  Train  Control  Systems, 
Devices,  and  Appliances;  and  240, 
Qualification  and  Certification  of 
Locomotive  Engineers,  under  Part 
211.51,  Tests,  to  allow  them  to  develop, 
implement,  and  test  technology 
designed  to  prevent  train  collisions  and 
overspeed  violations  and  to  protect 
track  maintenance  personnel  from 
trains.  The  program  will  enable  CSXT  to 
demonstrate  and  validate  the 
technology,  referred  to  as  CBTM  (for 
Communications  Based  Train 
Management),  before  it  is  implemented 
on  a  larger  scale. 

CBTM  is  a  non-vital  safety  overlay 
that  works  in  conjunction  with  the 
existing  method  of  operation  in  DTC 
(Direct  Traffic  Control)  territory  to 
protect  against  the  consequences  of 
human  error.  This  approach  provides  a 
"safety  net"  for  train  operations  while 
retaining  the  existing  method  of 
operation  as  the  primary  means  of 
control. 

CBTM's  safety  enhancements  are 
achieved  through  a  distributed, 
communication-based  system  that 
enforces  movement  authority  and  speed 
restrictions  for  CBTM-equipped  trains. 
Five  CBTM  segments  work  together  to 
provide  this  enforcement:  office  server, 
zone  logic  controller,  wayside, 
locomotive,  and  communications.  The 
office  server  receives  the  DTC  authority 
and  train  message  information  from 
CADS  (Computer  Aided  Dispatching 
System).  This  information  is  passed 
down  to  the  appropriate  zone  logic 
controller.  The  zone  logic  controller 
sends  this  information  through  the 
communications  segment  down  to  the 
locomotive,  as  targets.  The  locomotive 
segment  enforces  a  train's  movement 
and  speed  limits  by  monitoring  the 
train's  location  and  speed  in  relation  to 
the  targets.  The  system  will  apply  a 
penalty  brake  application  to  stop  the 
train,  if  necessary,  to  prevent  a 
violation.  The  wayside  segment  will 
commimicate  switch  position 
information  to  the  zone  logic  controller 
and  the  locomotive.  Two  Differential 
Global  Positioning  System  sites  will  be 
utilized  to  provide  train  location 
information,  one  being  at  Savannah 
Beach,  Georgia,  and  the  other  located  at 
either  Knoxville,  Tennessee,  or 
Greensboro.  North  Carolina. 

The  CBTM  pilot  is  designed  to 
develop,  test  and  demonstrate  PTS 
(Positive  Train  Separation)  technology. 
As  a  pilot  program,  it  will  focus  on 
proving  the  CBTM  concepts  and 
technology  and  on  laying  the 
groundwork  for  a  production  system. 
While  the  purpose  of  CBTM  is  to 
enhance  safety,  the  pilot  program  itself 
is  not  expected  to  yield  immediate 
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safety  benefits.  The  program  will  focus 
on  testing  the  technology  without 
adversely  affecting  the  safety  of 
operations  under  the  existing  method  of 
operations,  which  will  remain  in  effect. 

The  CBTM  pilot  program  will  be 
implemented  on  126.6  miles  of  CSXT 
track  in  the  Southeast.  The  pilot  will 
include  all  of  the  territory  on  two 
subdivisions.  Spartanburg  and 
McCormick.  of  the  Florence  Service 
Lane.  Relief  is  sought  for  CBTM  test 
operations  on  all  tracks  of  all  types 
included  in  the  pilot  territory.  The  pilot 
territory  includes  single  main  track, 
sidings,  and  branch  lines.  It  will  also 
include  the  self  restoring,  power 
operated  switch  located  at  M.P.  AK 
557.9,  normally  positioned  for 
straightaway  movement  to  CSXT's 
CN&L  subdivision.  The  following  are 
the  waiver  requests  and  their 
justifications: 

Section  216.13    Special  notice  for 
repairs — locomotive.  Waiver  is 
requested  for  CBTM-equipped 
locomotives  to  the  extent  that  non- 
operation  of  CBTM  equipment  installed 
on  board  (whether  through  malfunction 
or  deactivation)  shall  not  be  construed 
as  an  unsafe  condition  requiring  special 
notice  for  repairs;  waiver  is  sought  for 
non-CBTM-equipped  locomotives 
operating  in  the  CBTM  pilot  territory  to 
the  extent  that  the  absence  of  CBTM 
equipment  on  board  shall  not  be 
construed  as  an  unsafe  condition 
requiring  special  notice  for  repairs. 

Justification:  With  or  without  CBTM 
equipment  operating  on  board  the 
controlling  locomotive,  a  train  remains 
subject  to  existing  method  of  operation. 
(CBTM  is  an  overlaid  system,  enhancing 
current  safety  without  affecting  the 
operation  of  existing  systems).  CBTM 
tests  require  flexibility  in  installing, 
removing,  turning  on,  and  turning  off 
the  on-board  equipment.  The  CBTM 
pilot  will  equip  only  six  locomotives, 
which  is  a  small  subset  of  locomotives 
operating  in  the  pilot  territory. 

Section  217.9    Program  of 
operational  tests  and  inspections; 
recordkeeping.  Waiver  is  requested 
exempting  operation  of  CBTM 
equipment  and  procedures  from  the 
requirements  for  operational  tests  and 
inspections  and  associated 
recordkeeping. 

Justification:  The  CBTM  pilot  is  a  test 
program  during  which  procedures  for 
using  CBTM  equipment  and  functions 
will  be  refined  and  modified.  Until  such 
procedures  are  defined,  they  cannot  be 
addressed  in  the  code  of  operating  rules, 
timetables,  and  timetable  special 
instructions  to  which  this  section 
applies. 


Section  217.11     Program  of 
instruction  on  operating  rules; 
recordkeeping;  electronic 
recordkeeping.  Waiver  is  requested 
exempting  operation  of  CBTM 
equipment  and  procedures  from  the 
requirements  for  instruction  and 
associated  recordkeeping. 

Justification:  The  CBTTM  pilot  is  a  test 
program  during  which  procedures  for 
using  CBTM  equipment  and  functions 
will  be  refined  and  modified.  Until  such 
procedures  are  defined,  they  cannot  be 
addressed  in  the  code  of  operating  rules 
to  which  this  section  applies.  In  any 
case.  CBTM  is  expected  to  have  minimal 
impact  on  the  code  of  operating  rules. 

Part  21 8    [Subpart  Dj  Prohibition 
Against  Tampering  With  Safety  Devices. 
Waiver  is  requested  exempting  on-board 
CBTM  equipment  from  the  requirements 
of  all  sections  under  Subpart  D  of  Part 
218  (Sections  51,  53.  55,  57,  59,  and  61) 
to  the  extent  that  CBTM  equipment  on 
board  a  locomotive  shall  not  be 
considered  a  "safety  device"  according 
to  the  provisions  of  this  subpart  at  any 
time  during  the  pilot  program. 

Justification:  The  CBTM  pilot  is  a  test 
program.  CBTM  tests  require  flexibility 
in  installing,  removing,  turning  on  and 
turning  off  the  on-board  equipment. 
CSXT  tests  require  the  flexibility  to 
permanently  disable  or  remove  CBTM 
equipment  in  the  event  that  a 
production  system  is  not  implemented. 

Section  229.7    Prohibited  acts. 
Waiver  is  requested  to  the  extent  that 
CBTM  equipment  on  board  a  locomotive 
shall  not  be  considered 
"appurtenances"  rendering  the 
locomotive  subject  to  the  constraints  of 
this  section. 

Justification:  The  CBTM  pilot  is  a  test 
program.  CBTM  tests  require  flexibility 
in  installing,  removing,  turning  on  and 
turning  off  the  on-board  equipment. 
CSXT  also  requires  the  flexibility  to 
temporarily  or  permanently  disable  on- 
board CBTM  equipment.  Whether  or  not 
CBTM  equipment  on  board  a  locomotive 
is  functioning,  the  train  remains  subject 
to  the  safety  provisions  of  the  existing 
method  of  operation. 

Section  229. 1 35    Event  recorders. 
Waiver  is  requested  to  the  extent  that 
CBTM  equipment  on  board  a  locomotive 
shall  not  be  considered  an  "event 
recorder"  subject  to  the  provisions  of 
this  section. 

Justification:  CBTM  equipment  by 
design  will  operate  intermittently 
during  the  pilot  program.  CBTM  tests 
require  flexibility  in  installing, 
removing,  turning  on  and  turning  off  the 
on-board  equipment.  CSXT  also  requires 
the  flexibility  to  temporarily  or 
permanently  disable  on-board  CBTM 
equipment. 


Section  233.9    Reports.  Waiver  is 
requested  exempting  CBTM  operations 
in  the  pilot  program  from  the  reporting 
requirement  of  this  section. 

Justification:  While  a  CBTM 
production  system  may  belong  to  the 
category  of  "other  similar  appliances, 
methods,  and  systems"  specified  in 
§  233.1,  this  requirement  would  impose 
an  unnecessary  paperwork  burden  for  a 
test  program. 

Section  235.5     Changes  requiring 
filing  of  application.  Waiver  is 
requested  exempting  the  CBTM  pilot 
program  from  the  filing  requirements  of 
this  section. 

Justification:  The  CBTM  pilot  is  a  test 
program.  It  is  an  overlay  system  that  can 
enhance  the  safety  of  train  operations 
without  affecting  the  existing  method  of 
operation.  CBTM  tests  require  flexibility 
in  installing,  removing,  modifying, 
turning  on  and  turning  off  the  on-board 
equipment.  CSXT  also  requires  the 
flexibility  to  permanently  disable  or 
remove  CBTM  equipment  in  the  event 
that  a  production  system  is  not 
implemented. 

Section  236.4    Interference  with 
norma!  functioning  of  device.  Waiver  is 
requested  to  the  extent  that  CBTM 
equipment  shall  be  excluded  from  this 
requirement  during  the  pilot  program. 

Justification:  The  CBTM  pilot  is  a  test 
program  through  which  the  "normal 
functioning"  of  CBTM  will  be  defined 
and  refined.  CBTM  tests  require 
flexibility  in  installing,  removing, 
turning  on  and  turning  off  the  on-board 
equipment.  With  or  without  CBTM 
equipment  operating  on  board  the 
controlling  locomotive,  the  train 
remains  subject  to  the  safety  provisions 
of  existing  method  of  operation. 

Section  236.5    Design  of  control 
circuits  on  closed  circuit  principle. 
Waiver  is  requested  excepting  CBTM 
equipment  from  the  closed  circuit 
design  requirement. 

Justification:  CBTM  is  an  overlay 
system  using  solid-state  components.  It 
will  enhance  railroad  safety  while  in  no 
way  interfering  with  the  operation  of 
existing  safety  devices. 

Section  236.6    Hand-operated  switch 
equipped  with  switch  circuit  controller. 
Waiver  is  requested  exempting  the 
CBTM  pilot  program  from  the 
maintenance  requirements  of  this 
section. 

Justification:  CBTM  is  an  overlay 
system  in  non-signaled  territory.  The 
installation  of  circuit  controllers  on  the 
manual  switches  and  the  information 
they  convey  are  for  use  by  the  CBTM 
pilot  only,  the  maintenance  of  which 
will  not  affect  the  safety  of  train 
operations.  CSXT  requires  the  flexibility 
to  temporarily  or  permanently  disable  or 
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remove  CBTM  related  equipment  in  the 
event  that  a  production  system  is  not 
implemented. 

Section  236.8     Operating 
characteristics  of  electromagnetic, 
electronic,  or  electrical  apparatus. 
Waiver  is  requested  exempting  CBTM 
equipment  from  the  requirements  of  this 
section. 

Justification:  CBTM  consists  of 
devices  which  are  not  signal  apparatus. 
The  functioning  of  these  devices  are  not 
essential  to  the  safety  of  train 
operations.  The  CBTM  pilot  is  a  test 
program  during  which  the  limits  within 
which  these  devices  are  designed  to 
operate  will  be  defined. 

Section  236. 1 1     Adjustment,  repair, 
or  replacement  of  component.  Waiver  is 
requested  exempting  CBTM  components 
on  board  a  locomotive  from  the 
requirements  of  this  section. 

Justification:  CBTM  is  an  overlay 
system  designed  to  enhance  safety  while 
in  no  way  affecting  the  operation  of 
existing  method  of  operation.  Failure  of 
a  CBTM  component  will  not  jeopardize 
the  safety  of  train  operations. 
Section  236. 1 5     Timetable 
instructions.  Waiver  is  requested 
exempting  the  CBTM  pilot  territory 
from  the  timetable  designation 
requirement  of  this  section. 

Justification:  Since  the  pilot  program 
will  consist  of  tests  and  demonstrations, 
identifying  the  test  territory  in  the 
timetable  as  "CBTM"  (or  some  similar 
label)  would  be  both  premature  and  an 
unnecessary  paperwork  burden. 
Section  236.23    Aspects  and 
indications.  Waiver  is  requested  to  the 
extent  that  the  CBTM  display  on  board 
an  equipped  locomotive  shall  not  be 
construed  to  represent  or  correspond  to 
signal  aspects  or  indications  and  shall 
therefore  be  exempt  from  the 
requirements  of  this  section. 

Justification:  CBTM  is  an  overlay 
system  in  non-signaled  territory.  Its 
design  excludes  any  visual  display  of 
signal  aspects  or  indications.  CBTM 
enforceable  authorities  will  not  be 
derived  from  signal  indications.  Only 
CBTM  status  information  will  be 
displayed  to  the  crew.  Trains  will 
remain  subject  to  the  existing  method  of 
operation.  Text  information  regarding 
authorities,  speed  restrictions,  or  work 
zones  will  be  displayed  to  the  crew  only 
after  enforcement.  This  information  will 
in  no  way  represent  or  qualify  the 
authority  conveyed  by  the  dispatcher. 

Section  236. 76     Tagging  of  wires  and 
interference  of  wires  or  tags  with  signal 
apparatus.  Waiver  is  requested 
exempting  CBTM  equipment  from  the 
wire  tagging  requirement. 

Justification:  CBTM  hardware  consists 
of  computers,  computer  peripherals. 


and  communication  devices.  While  the 
inapplicability  of  this  section  to  circuit 
boards,  connectors,  and  cables  would 
appear  obvious,  waiver  is  sought  for 
clarification. 

Section  236.101     Purpose  of 
inspection  and  tests;  removal  from 
service  of  relay  or  device  failing  to  meet 
test  requirements.  Waiver  is  requested 
exempting  CBTM  equipment  from  the 
requirement  for  removal  of  failed 
equipment  firom  service. 

Justification:  The  CBTM  pilot  is  a  test 
program.  CBTM  tests  require  flexibility 
in  installing,  removing,  turning  on  and 
turning  off  the  on-board  equipment. 
With  or  without  CBTM  equipment 
operating  on  board,  a  train  remains 
subject  to  the  safety  provisions  of  the 
existing  method  of  operation. 

Section  236.107    Ground  tests. 
Waiver  is  requested  exempting  CBTM 
equipment  in  the  pilot  program  from  the 
requirement  for  ground  testing. 

Justification:  CBTM  hardware  consists 
of  computers,  computer  peripherals, 
and  communication  devices.  Ground 
tests  would  serve  no  purpose  in 
ensuring  safety  and  could  be  damaging 
to  this  equipment. 

Section  236. 1 09     Time  releases, 
timing  relays  and  timing  devices. 
Waiver  is  requested  exempting  CBTM 
equipment  in  the  pilot  program  from  the 
annual  testing  requirement. 

Justification:  The  timing  devices  in 
CBTM  equipment  are  software-driven, 
have  no  moving  parts,  and  are  far  more 
reliable  than  the  devices  for  which  this 
regulation  was  promulgated. 

Section  236.110    Results  of  tests. 
Waiver  is  requested  exempting  CBTM 
tests  from  the  recordkeeping 
requirements  of  this  section. 

Justification:  The  CBTM  pilot  is  a  test 
program  during  which  the  types  of  tests 
needed  to  ensure  appropriate  levels  of 
maintenance  will  be  defined. 

Section  236.202    Signal  governing 
movements  over  hand-operated  switch. 
Waiver  is  requested  exempting  CBTM 
tests  from  the  requirements  of  this 
section. 

Ji;stification:  The  CBTM  pilot  is  a  test 
program  during  which  the  operational 
parameters  will  be  defined. 

Section  236.501    Forestalling  device 
and  speed  control.  Waiver  is  requested 
exempting  CBTM  from  the  requirement 
for  low  or  medium-speed  restriction  in 
paragraphs  (1)  and  (2)  under  provision 
(b). 

Justification:  CBTM  is  a  safety 
enhancement  system  that  will  apply  a 
penalty  brake  application  to  enforce  the 
maximum  permissible  speed  based  on 
permanent  or  temporary  speed 
restrictions  issued  by  the  dispatcher,  not 
signal  indications. 


Section  236.502    Automatic  brake 
application,  initiation  by  restrictive 
block  conditions  stopping  distance  in 
advance.  Waiver  is  requested  exempting 
CBTM  automatic  brake  applications 
from  the  requirement  tying  brake 
applications  to  restrictive  block 
conditions. 

Justification:  As  an  overlay  system, 
CBTM  applies  enforcement  braking  with 
reference  to  CBTM  enforceable  targets 
generated  from  dispatcher  issued 
movement  authorities,  not  signal 
indications.  As  for  the  signal  indication 
at  the  self-restoring  power  operated 
switch  location,  CBTM  enforceable 
targets  are  generated  based  on  switch 
position  and  dispatcher  issued 
authorities;  they  may  or  may  not 
correspond  to  a  restrictive  signal 
indication  at  this  location. 

Section  236.504     Operation 
interconnected  with  automatic  block- 
signal  system.  Waiver  is  requested 
exempting  CBTM  from  the  requirement 
of  interconnection  with  an  automatic 
block-signal  system. 

Justification:  CBTM  is  an  overlay 
system  in  non-signaled  territory  with  no 
connection  to  a  signal  system. 

Section  236.511     Cab  sign  als 
controlled  in  accordance  with  block 
conditions  stopping  distance  in 
advance.  Waiver  is  requested  exempting 
any  CBTM  on-board  display  from  the 
cab-signal  requirements  in  this  section. 

Justification:  CBTM  is  not  an 
automatic  cab  signal  system  and  will 
have  no  direct  connection  with  the 
signal  system. 

Section  236.512    Cab  signal 
indication  when  locomotive  enters  block 
where  restrictive  conditions  obtain. 
Waiver  is  requested  exempting  any 
CBTM  on-board  display  from  the  cab- 
signal  requirements  in  this  section. 

Justification:  CBTM  is  not  an 
automatic  cab  signal  system.  Since 
CBTM  is  an  overlay  system,  the  train 
crew  will  maintain  the  primary 
responsibility  for  adherence  to  the 
movement  authorities  issued  verbally  by 
the  train  dispatcher. 

Section  236.514    Interconnection  of 
cab  signal  system  with  roadway  signal 
system.  Waiver  is  requested  exempting 
CBTM  from  the  requirement  of 
interconnection  with  the  roadway  signal 
system. 

Justification:  CBTM  is  an  overlay 
system  in  non-signaled  territory  with  no 
connection  to  a  signal  system  except  for 
the  self-restoring  power  operated  switch 
where  CBTM  will  indirectly  receive 
switch  position  information  only. 

Section  236.51 5     Visibility  of  cab 
signals.  Waiver  is  requested  exempting 
any  CBTM  display  from  the  visibility 
requirement  of  this  section. 
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Justification:  CBTM  is  not  an 
automatic  cab  signal  system.  The  CBTM 
design  excludes  any  visual 
representation  of  signal  aspects  or 
indications. 

Section  236.528    Restrictive 
condition  resulting  from  open  hand- 
operated  switch;  requirement.  Waiver  is 
requested  exempting  any  CBTM  display 
from  the  requirements  of  this  section. 

Justification:  CBTM  is  a  test  program 
in  non-signaled  territory.  The 
installation  of  circuit  controllers  on  the 
manual  switches  and  the  information 
they  convey  are  for  use  by  the  CBTM 
pilot  only.  Trains  will  continue  to  be 
governed  by  the  existing  method  of 
operation,  therefore  the  functioning  of 
these  devices  is  not  essential  to  the 
safety  of  train  operations.  The  limits 
within  which  these  devices  will  be 
required  to  operate  under  a  restrictive 
condition  will  be  defined  as  part  of  the 
CBTM  pilot  program. 

Section  236.534    Entrance  to 
equipped  territory;  requirements. 
Waiver  is  requested  exempting  the 
CBTM  pilot  program  from  the 
requirements  of  this  section. 

Justification:  The  CBTM  pilot  is  a  test 
program.  CBTM  tests  will  require 
flexibility  in  installing,  removing, 
turning  on  and  turning  off  the  on-board 
equipment. 

Section  236.551     Power  supply 
voltage;  requirement.  Waiver  is 
requested  exempting  the  on-board 
CBTM  power  supply  from  the  voltage 
requirement  in  this  section. 

Justification:  The  CBTM  pilot  is  a  test 
program  during  which  the  limits  within 
which  the  power  supply  voltage  must  be 
maintained,  wall  be  defined. 

Section  236.552    Insulation 
resistance;  requirement.  Waiver  is 
requested  exempting  CBTM  equipment 
from  the  insulation  resistance 
requirement  in  this  section. 

Justification:  CBTM  on-board 
equipment  consists  of  computers, 
computer  peripherals,  and 
communications  equipment.  Insulation 
resistance  tests  could  be  damaging  to 
such  components. 

Section  236.553    Seal,  where 
required.  Waiver  is  requested  exempting 
CBTM  equipment  from  the  seal 
requirement  in  this  section. 

Justification:  The  CBTM  system  will 
allow  the  crew  to  inhibit  the  CBTM 
functions  and  equipment  through  an  on- 
board manual  function.  Use  of  the  on- 
board inhibit  function  will  be 
electronically  monitored  and  archived. 

Section  236.563  Delay  time.  Waiver 
is  requested  exempting  CBTM  from  the 
delay  time  requirement  in  this  section. 

Justification:  The  CBTM  braking 
algorithm  continuously  computes 


braking  distance  to  the  next  target  where 
a  stop  is  required  based  on  dispatcher 
issued  authorities,  not  signals. 

Section  236.564  Acknowledging 
time.  Waiver  is  requested  exempting 
CBTM  from  the  acknowledging  time 
requirement  in  this  section. 

Justification:  The  CBTM  pilot  is  a  test 
program  during  which  these  types  of 
parameters  will  be  refined  and 
modified. 

Section  236.566    Locomotive  of  each 
train  operating  in  train  stop,  train 
control  or  cab  signal  territory:  equipped. 
Waiver  is  requested  to  the  extent  that 
the  equipment  requirements  in  this 
section  shall  not  apply  to  CBTM  during 
the  test  period. 

Justification:  The  CBTM  pilot  is  a  test 
program.  A  small  subset  of  locomotives 
operating  in  the  test  territory  will  be 
CBTTkd-equipped;  the  majority  of  trains 
will  not  be  equipped.  CBTM  tests 
require  flexibility  in  installing, 
removing,  turning  on  and  turning  off  the 
on-board  equipment.  CSXT  requires  the 
flexibility  to  permanently  disable  or 
remove  CBTM  equipment. 

Section  236.567    Restrictions 
imposed  when  device  fails  and/or  is  cut 
out  en  route.  Waiver  is  requested 
exempting  CBTM  operations  from  the 
restrictions  associated  with  device 
failure  or  cutout. 

Justification:  The  CBTM  pilot  is  a  test 
program  requiring  fiexibility  in 
installing,  removing,  turning  on  and 
turning  off  the  on-board  equipment. 
Since  CBTM  is  a  safety  overlay,  a  failure 
or  deactivation  of  CBTM  equipment  has 
the  effect  only  of  suspending  the  safety 
enhancements  associated  with  CBTM 
without  compromising  the  underlying 
safety  provisions  of  existing  method  of 
operation.  If  a  CBTM  device  fails, 
operations  will  continue  in  a  normal 
mode.  The  dispatcher  will  be 
immediately  notified  before  CBTM 
equipment  is  inhibited.  Moreover,  the 
dispatcher  is  immediately  notified  if 
CBTM  equipment  fails,  eliminating  any 
need  for  a  reduction  in  speed. 

Section  236.586    Daily  or  after  trip 
test.  Waiver  is  requested  exempting  the 
CBTM  pilot  program  from  the  test 
requirements  of  this  section. 

Justification:  The  CBTM  pilot  is  a  test 
program  during  which  requirements  for 
a  daily  or  after-trip  test,  if  necessary, 
will  be  defined.  CBTM  equipment  is 
many  times  more  reliable  than  the 
equipment  for  which  this  regulation  was 
promulgated. 

Section  236.587    Departure  test. 
Waiver  is  requested  exempting  the 
CBTM  pilot  program  from  the  test 
requirements  of  this  section. 

Justification:  The  CBTM  pilot  is  itself 
a  test  program  during  which  the 


requirements  for  a  departure  test  will  be 
defined.  Further,  it  is  likely  the 
departure  test  will  be  made  without 
human  intervention  and/or  outside 
CBTM  territor\'. 

Section  236.588     Periodic  test. 
Waiver  is  requested  exempting  the 
CBTM  pilot  program  from  the  test 
requirements  of  this  section. 

Justification:  The  CBTM  pilot  is  itself 
a  test  program  during  which  the 
requirements  for  periodic  testing  will  be 
defined. 

Section  236.703    Aspect. 
Clarification  is  requested  exempting  the 
CBTM  display  from  this  definition. 

Justification;  CBTM  is  not  an 
automatic  cab  signal  system.  CBTM  is 
an  overlay  system  designed  for  non- 
signaled  territory  and  does  not  include 
any  visual  representation  of  signal 
aspects  or  indications. 

Section  236.805     Signal,  cab. 
Clarification  is  requested  exempting  the 
CBTM  display  from  this  definition. 

Justification:  CBTM  is  not  an 
automatic  cab  signal  system.  CBTM  is 
an  overlay  system  designed  for  non- 
signaled  territory-  and  does  not  include 
any  visual  representation  of  signal 
aspects  or  indications. 

Section  240.127    Criteria  for 
examining  skill  performance.  Waiver  is 
requested  exempting  the  CBTM  pilot 
program  from  the  testing  procedures  in 
this  section. 

Justification:  The  CBTM  pilot  is  itself 
a  test  program.  Criteria  and  procedures 
for  CBTM  performance  evaluation  do 
not  yet  exist;  they  will  be  determined 
during  the  program.  Since  CBTM  is  a 
limited  test  program,  there  is  not 
justification  for  including  it  in  our 
engineer  certification  procedures.  A 
training  program  will  be  developed  and 
implemented  for  engineers  operating 
CBTM-equipped  locomotives. 

Section  240. 1 29     Criteria  for 
monitoring  operational  performance  of 
certified  engineers.  Waiver  is  requested 
exempting  the  CBTM  pilot  program 
from  the  performance  monitoring 
procedures  in  this  section. 

Justification:  The  CBTM  pilot  is  itself 
a  test  program.  Criteria  and  procedures 
for  CBTM  performance  evaluation  do 
not  yet  exist;  they  will  be  determined 
during  the  program. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  thev 
should  notify  FRA.  in  writing,  before 
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the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  H-98-6)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
FRA,  Nassif  Building,  400  Seventh 
Street,  S.VV.,  Mail  Stop  10,  Washington. 
D.C.  20590.  Communications  received 
within  45  days  of  the  date  of  this  notice 
will  be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m. — 5:00  p.m.)  at 
FRA's  temporary  docket  room  located  at 
1120  Vermont  Avenue,  N.W.,  Room 
7051,  Washington,  D.C.  20005. 

Issued  in  Washington,  D.C.  on  August  24. 
1998. 

Grady  C.  Cothen.  Jr., 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

|FR  Doc.  98-23376  Filed  8-28-98;  8:45  am] 

BILUNG  CODE  491(M)«-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33648] 

Norfolk  Southern  Railway  Company; 
Merger  Exemption;  Norfolk  and 
Western  Railway  Company 

Norfolk  Southern  Railway  Company 
(NSR),'  has  filed  a  notice  of  exemption 
to  merge  Norfolk  and  Western  Railway 
Company  (NWR)  ^  into  NSR. 

Tne  transaction  is  expected  to  be 
consummated  on  or  shortly  after 
September  1,  1998.  The  transaction  will 
simplify  NSR"s  corporate  structure  and 
eliminate  costs  associated  with  separate 
accounting,  tax,  bookkeeping  and 
reporting  functions. 

Because  the  parties  are  members  of 
the  same  corporate  family,  and  the 
merger  will  not  result  in  adverse 
changes  in  service  levels,  significant 
operational  changes,  or  a  change  in  the 
competitive  balance  with  carriers 
operating  outside  the  corporate  family, 
the  transaction  qualifies  for  the  class 
exemption  at  49  CFR  1180.2(d)(3). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  transaction  will  be 


protected  by  the  conditions  set  forth  in 
iVeiv  Y'ork  Dock  Hy. — Control — Brooklyn 
Eastern  Dist.,  360I.C.C.  60.  84-90 
(1979). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33648,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary.  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  James  A. 
Squires,  Three  Commercial  Place. 
Norfolk,  VA  23510-9241. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW. STB. DOT.GOV." 

Decided:  August  24.  1998. 

By  the  Board,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
|FR  Doc.  98-23351  Filed  8-28-98;  8:45  am] 

BILUNG  CODE  491S-00-P 


'  NSR  is  a  Class  I  rail  carrier,  which  is  controlled 
through  stock  ownership  by  Norfolk  Southern 
Corporation,  a  noncarrier  holding  company. 

•NW  is  Class  I  rail  carrier,  and  is  a  wholly  owned 
direct  subsidiary  of  NSR.  Once  N\V  is  merged  into 
NSR.  its  separate  corporate  existence  will  cease. 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

August  21.  1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  caUing  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue.  NW., 
Washington.  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  September  30. 
1998  to  be  assured  of  consideration. 

Financial  Management  Service  (FMS) 

OMB  Number:  1510-0034. 

Form  Number:  POD  315. 

Type  of  Review:  Extension. 

Title:  Depositor's  Application  to 
Withdraw  Postal  Savings. 

Description:  This  form  is  prepared  by 
the  applicant  for  payment  of  a  Postal 
Savings  Account.  This  form  is  used  to 
identify  the  depositor  and  ensure  that 


payment  is  made  to  the  proper  person. 
POD  Form  315  was  formerly  used  by  the 
Post  Office  Department  for  processing 
payments,  when  payments  of  accounts 
were  their  responsibility. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
700. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
350  hours. 

Clearance  Officer:  Jacqueline  R.  Perry 
(301)  344-8577.  Financial  Management 
Service.  3361-L  75th  Avenue.  Landover. 
MD  20785. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
jFR  Doc.  98-23342  Filed  8-28-98;  8:45  ami 

BILUNG  CODE  4810-35-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

August  21,  1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue,  NW..  Washington.  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  September  30, 
1998  to  be  assured  of  consideration. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0391. 

Recordkeeping  Requirement  Number: 
ATF  REC  5210/10. 

Type  of  Review:  Extension. 

Title:  Tobacco — Record  of  Disposition 
of  More  than  60.000  Cigarettes  in  a 
Single  Transaction. 

Description:  Records  must  be 
maintained  by  tobacco  products 
manufacturers  and  cigarette  distributors 
showing  details  of  large  cigarette 
transactions.  The  records  are  also  used 
to  trace  the  movement  of  contraband 
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cigarettes  and  helps  curtail  the  illicit 
traffic  in  cigarettes  between  states. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
9,500. 

Estimated  Burden  Hours  Per 
Recordkeeper:  120  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  1,140,000  hours. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  N.W., 
Washington,  DC  20226. 

0MB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  98-23343  Filed  8-28-98;  8;45  am] 
BILUNG  CODE  481(V-31-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

August  18,  1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 


Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  September  30, 
1998  to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0062. 

Form  Number:  IRS  Form  3903. 

Type  of  Review:  Revision. 

Title:  Moving  Expenses. 

Description:  Internal  Revenue  Code 
(IRC)  section  217  requires  itemization  of 
various  allowable  moving  expenses. 
Form  3903  is  filed  with  Form  1040  by 
individuals  claiming  employment 
related  moves.  The  data  is  used  to  help 
verify  that  the  expenses  are  deductible 
and  that  the  deduction  is  computed 
correctly. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  678,678. 

Estimated  Burden  Hours  Per 
Respon  den  t/ Recordkeeper: 

Recordkeeping — 33  minutes. 


Learning  about  the  law  or  the  form — 9 

minutes. 
Preparing  the  form — 13  minutes. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 14  minutes. 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  773.693  hours. 

OMB  Number:  1545-0087. 

Form  Number:  IRS  Forms  1040-ES/ 
V(OCR).  1040-ES(NR)  and  1040- 
ES(Espano]). 

Type  of  Review:  Revision. 

Title:  Estimated  Tax  for  Individuals 
(U.S.  Citizens  and  Residents)  (1040-ES/ 
V  (OCR));  U.S.  Estimated  Tax  for 
Nonresident  Alien  Individuals  (1040- 
ES(NR));  and  Contribuciones  Federales 
Estimadas  Del  Trabajo  Por  Cuenta 
Propia  Y  Sobre  El  Empleo  De 
Empleados  Domesticos — Puerto  Rico 
(1040-ES(Espanol). 

Description:  Form  1040-ES  is  used  bv 
individuals  (including  self-emploved)  to 
make  estimated  tax  payments  if  their 
estimated  tax  due  is  $500  or  more.  IRS 
uses  the  data  to  credit  taxpayers' 
accounts  and  to  determine  if  estimated 
tax  has  been  properly  computed  and 
timely  paid. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  14.563.250. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 


Form 


Recordkeeping 


Learning  about 

the  law  or  the 

form 


Prepanng  the 

form/worksheet/ 

voucher 


Copying, 

assem- 
bling, and 

sending 
the  lorm  to 

the  IRS 


1040-ESA/  (OCR)  . 

1040-ES  (NR)  

1040-ES  (Espanol) 


1  hr.,  19  min 

40  min  

7  min  


17  mm 
12  min 
7  mm  . 


49  mm 
59  mm 
35  mm 


10  mm. 
10  mm. 
10  mm. 


Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  105,621,392 
hours.  • 

OMB  Number:  1545-0162. 

Form  Number:  IRS  Form  4136. 

Type  of  Review:  Revision. 

Title:  Credit  for  Federal  Tax  Paid  on 
Fuels. 

Description:  Internal  Revenue  Code 
section  34  allows  a  credit  for  Federal 
excise  tax  for  certain  fuel  uses.  This 
form  is  used  to  figure  the  amount  of  the 
income  tax  credit.  The  data  is  used  to 
verify  the  validity  of  the  claim  for  the 
type  of  nontaxable  or  exempt  use. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households,  Not- 
for-profit  institutions.  Farms. 


Estimated  Number  of  Respondents/ 
Recordkeepers:  619,851. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 
Recordkeeping — 22  hr.,  14  min. 
Learning  about  the  law  or  the  form — 18 

min. 
Preparing  and  sending  the  form  to  the 

IRS — 41  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3.668,255  hours. 

OMB  Number:  1545-0458. 

Form  Number:  IRS  Form  4852. 

Type  of  Review:  Revision. 

Title:  Substitute  for  Form  W-2,  Wage 
and  Tax  Statement  or  Form  1099R, 
Distributions  from  Pensions,  Annuities, 
Retirement  or  Profit-Sharing  Plans, 
IRA's  Insurance  Contracts,  Etc. 


Description:  In  the  absence  of  a  Form 
W-2  or  1099R  from  the  employer  or 
payer.  Form  4852  is  used  by  the 
taxpayer  to  estimate  gross  wages, 
pensions,  annuities,  retirement  or  IRA 
payments  received  as  well  as  income  or 
FICA  tax  withheld  during  the  year.  It  is 
attached  to  the  return  for  processing. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit, 
Farms,  Federal  Government,  State,  Local 
or  Tribal  Government. 

Estimated  Number  of  Respondents: 
1,500,000. 

Estimated  Burden  Hours  Per 
Respondent:  18  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reportmg  Burden: 
450,000  hours. 

OMB  Number:  1545-1007. 
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Form  Number:  IRS  Form  8606. 

Type  of  Review:  Revision. 

Title:  Nondeductible  IRAs. 

Description:  Internal  Revenue  Code 
(IRC)  section  408(o)  requires  certain 
information  regarding  nondeductible 
contributions  to  traditional  IRAs 
(reported  on  Part  I  of  Form  8606).  IRC 
section  408A(d)  requires  information 
regarding  conversions  from  traditional 
IRAs  to  Roth  IRAs  and  distributions 
from  Roth  IRAs  (reported  on  Parts  II  and 
III  of  Form  8606).  IRC  section  530 
requires  information  regarding 
distributions  from  Ed  IRAs  (reported  on 
Part  V  of  Form  8606). 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,000,000. 

Estimated  Rurden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 53  min. 

Learning  about  the  law  or  the  form — 2 

hr.,  0  min. 
Preparing  the  form — 2  hr.,  0  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 1  hr.,  53  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/Reporting 
Burden:  2,551,220  hours. 

OMB  Number:  1545-1102. 

Regulation  Project  Number:  PS-19-92 
Final. 

Type  of  Review:  Extension. 

Title:  Carryover  Allocation  and  Other 
Rules  Relating  to  the  Low-Income 
Housing  Credit. 

Description:  The  regulations  provide 
the  Service  the  Information  it  needs  to 
ensure  that  low-income  housing  tax 
credits  are  being  properly  allocated 
under  section  42.  This  is  accomplished 
through  the  use  of  carryover  allocation 
documents,  election  statements,  and 
binding  agreements  executed  between 
taxpayers  (e.g.,  individuals,  businesses, 
etc.)  and  housing  credit  agencies. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions.  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,230. 


Form 


Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hr.,  48 
min. 

Frequency  of  Response:  Other  (one- 
time). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,008  hours. 
OMB  Number:  1545-01141. 
Notice  Number:  Notice  89-102. 
Type  of  Review:  Extension. 
Title:  Treatment  of  Acquisition  of 
Certain  Financial  Institutions;  Tax 
Consequences  of  Federal  Financial 
Assistance. 

Description:  Section  597  of  the 
Internal  Revenue  Code  provides  that  the 
Secretary  shall  provide  guidance 
concerning  the  tax  consequences  of 
Federal  financial  assistance  received  by 
qualifying  institutions.  These 
institutions  may  defer  payment  of 
Federal  income  tax  attributable  to  the 
assistance.  Required  information 
identifies  deferred  tax  liabihties. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting  Burden: 
125  hours. 
OMB  Number:  1545-1153. 
Regulation  Project  Number:  PS-73-89 
(TD  8370)  Final. 

"type  ojf  Review:  Extension. 
Title:  Excise  Tax  on  Chemicals  That 
Deplete  the  Ozone  Layer  and  on 
Products  Containing  Such  Chemicals. 
Description:  Section  4681  imposes  a 
tax  on  ozone-depleting  chemicals  sold 
or  used  by  a  manufacturer  or  importer 
thereof  and  imported  taxable 
productions  sold  or  used  by  an  importer 
thereof.  A  floor  stocks  tax  is  also 
imposed.  This  regulation  provides 
reporting  and  recordkeeping  rules. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  150,316. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  30  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/Reporting 
Burden:  75,142  hours. 


OMB  Number:  1545-1155. 

Regulation  Project  Number:  PS-74-89 
(TD  8282)  Final. 

Type  of  Review:  Extension. 

Title:  Election  of  Reduced  Research 
Credit. 

Description:  These  regulations 
prescribe  the  procedure  for  making  the 
election  described  in  section  280C(c)  of 
the  Internal  Revenue  Code.  Taxpayers 
making  this  election  must  reduce  their 
41(a)  research  credit,  but  are  not 
required  to  reduce  their  deductions  for 
qualified  research  expenses,  as  required 
in  paragraphs  (1)  and  (2)  of  section 
280C(c). 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  50 
hours. 

OMB  Number:  1545-1430. 
Form  Number:  IRS  Forms  935,  935-A 
and  945-V. 

Type  of  Review:  Revision. 
Title:  Annual  Return  of  Withheld 
Federal  Income  Tax  (945);  Annual 
Record  of  Federal  Tax  Liability  (945-A); 
and  Form  945  Payment  Voucher  (945- 
V). 

Description:  Form  945  is  used  to 
report  income  tax  withholding  on 
nonpayroll  payments  including  backup 
withholding  and  withholding  on 
pensions,  annuities,  IRA's,  military 
retirement  and  gambling  winnings. 
Form  945-A  is  used  to  report 
nonpayroll  tax  liabilities.  Form  945-V  is 
used  by  those  taxpayers  who  submit  a 
payment  with  their  return. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions,  Farms,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Nunlber  of  Respondents/ 
Recordkeepers:  193,468. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


945  .... 
945-A 
945-V 


Recordkeeping 


6  hr,  14  min 
9  hr.,  34  min 
59  min. 


Leaming  about 

the  law  or  the 

iorm 


30  min 
30  min 


Preparing 
the  form 


35  min. 
41  min. 


Frequency  of  Response:  Annually 

Estimated  Total  Reporting/Reporting 
Burden:  2,028,215  hours. 


OMB  Number:  1545-1605. 

Revenue  Ruling  Number:  Revenue 
Ruling  98-30. 


Type  of  Review:  Extension. 

Title:  Negative  Election  in  a  Section 
401(k)  Plan. 
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Description:  Revenue  Ruling  98-.30 
describes  certain  criteria  that  must  be 
met  before  an  employee's  compensation 
can  be  contributed  to  an  employer's 
section  401(k)  plan  in  the  absence  of  an 
affirmative  election  by  the  employee. 

Respondents:  Business  or  otner  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

0MB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New^ 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  98-23344  Filed  8-28-98;  8:45  am] 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  0MB  for  Review; 
Comment  Request 

August  21,  1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  September  30, 
1998,  to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1072. 

Regulation  Project  Number:  INTL- 
952-86  NPRM  and  Temporary. 

Type  of  Review:  Extension. 

Title:  Allocation  and  Apportionment 
of  Interest  Expense  and  Certain  Other 
Expenses. 

Description:  The  regulations  provide 
rules  concerning  the  allocation  and 
apportionment  of  expenses  to  foreign 
source  income  for  purposes  of  the 
foreign  tax  credit  and  other  provisions. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 


Estimated  Number  of  Respondents/ 
Recordkeepers:  15,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,750  hours. 

OMB  Number:  1545-1156. 

Regulation  Project  Number: 
Regulation  section  26  CFR  Part  1.6001- 
1. 

Type  of  Review:  Extension. 

Title:  Records. 

Description:  Internal  Revenue  Code 
section  6001  requires,  in  part,  that  every 
person  liable  for  tax,  or  for  the 
collection  of  that  tax,  keep  such  records 
and  comply  with  such  rules  and 
regulations  as  the  Secretary  may  form 
time  to  time  prescribe.  These  records  are 
needed  to  ensure  proper  compliance 
with  the  Code. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions.  Farms, 
Federal  Government,  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Recordkeepers: 
1. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1  hour. 

OMB  Number:  1545-1287. 

Regulation  Project  Number:  FI-3-91 
Final. 

Type  of  Review:  Extension. 

Title:  Capitalization  of  Certain  Policy 
Acquisition  Expenses. 

Description:  Insurance  companies  that 
enter  into  reinsurance  agreements  must 
determine  the  amounts  to  be  capitalized 
under  those  agreements  consistently. 
The  regulations  provide  elections  to 
permit  companies  to  shift  the  burden  of 
capitalization  for  their  mutual  benefit. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2,070. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
2,070  hours. 

OMB  Number:  1545-1342. 
Form  Number:  IRS  Form  W-5. 

Type  of  Review:  Extension. 

Title:  Earned  Income  Credit  Advance 
Payment  Certificate. 

Description:  Form  W-5  is  used  by 
employees  to  see  if  they  are  eligible  for 
the  earned  income  credit  and  to  request 
part  of  the  credit  in  advance  with  their 
pay.  Eligible  employees  who  want 
advance  payments  must  give  Form  W- 
5  to  their  employers. 

Respondents:  Individuals  or 
households. 


Estimated  Number  of  Respondents/ 
Recordkeepers:  183.450. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 7  minutes 
Learning  about  the  law  or  the  form — 11 

minutes 
Preparing  the  form — 27  minutes 

Frequency  of  Response:  Annuallv 

Estimated  Total  Reporting/Reporting 
Burden:  137,588  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571.  1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washington. 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  98-23345  Filed  8-28-98;  8:45  am! 

BILLING  CODE  4830-01 -U 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

August  25.  1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury-,  Room  2110,  1425  New  York 
Avenue",  NW.,  Washington,  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  September  30, 
1998,  to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0010. 

Form  Number:  IRS  Form  W— 4. 

Type  of  Review:  Extension. 

Title:  Employee's  Withholding 
Allowance  Certificate. 

Description:  Employees  file  this  form 
to  tell  employers  (1)  the  number  of 
withholding  allowances  claimed,  (2) 
additional  dollar  amount  they  want 
withheld  each  pay  period,  (3J  if  ihey  are 
entitled  to  claim  exemption  from 
withholding.  Employers  use  this 
information  to  figure  the  correct  tax  to 
withhold  from  the  employee's  wages. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions,  Federal 
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Government.  State.  Local  or  Tribal 
Government. 

Estimated  Xumber  of  Respondents/ 
Recordkeepers:  54.209.079. 

Estimated  Burden  Hours  Per 
Responden  t/Recordkeeper: 
Recordkeeping — 46  min. 
Learning  aoout  the  law  or  the  form — 13 

min. 
Preparing  the  form — 1  hr.,  10  min. 

Ffequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  116,007,429 
hours. 

OMB  Number:  1545-0072. 

Form  Number:  IRS  Form  2119. 

Type  of  Review:  Extension. 

Title:  Sale  of  Your  Home. 

Description:  Taxpayers  who  sold  their 
main  home  prior  to  May  7,  1997.  use 
Form  2119,  even  if  they  had  a  loss,  and 
whether  or  not  they  replaced  the  home. 
The  form  is  also  used  by  taxpayers  age 
55  or  older  who  elect  to  exclude  the 
gain  on  the  sale  of  their  main  home.  The 
information  is  used  to  determine 
whether  or  not  the  sale  has  been 
reported  correctly.  Due  to  changes  made 
to  Internal  Revenue  Code  (IRC)  section 
121  by  the  Taxpayer  Relief  Act  of  1997. 
Form  2119  will  be  eliminated  for  1998 
and  subsequent  years. 

Responaents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 46  min. 
Learning  about  the  law  or  the  form — 20 

min. 
Preparing  the  form — 1  hr..  54  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 25  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  34,100  hours. 

OMB  Number:  1545-0112. 

Form  Number:  IRS  Form  1099-INT. 

Type  of  Review:  Revision. 

Title:  Interest  Income. 

Description:  This  form  is  used  for 
reporting  interest  income  paid,  as 
required  by  sections  6049  and  6041  of 
the  Internal  Revenue  Code.  It  is  used  to 
verify  that  payees  are  correctly  reporting 
their  income. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions.  Federal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  709.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  13  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  54,979,533 
hours. 


OMB  Number:  1545-0187. 
Form  Number:  IRS  Form  4835. 
Type  of  Review:  Extension. 
Title:  Farm  Rental  Income  and 
Expenses. 

Description:  This  form  is  used  by 
landowners  (or  sub-lessors)  to  report 
farm  income  based  on  crops  or  livestock 
produced  by  the  tenant  when  the 
landowner  (or  sub-lessor)  does  not 
materially  participate  in  the  operation 
or  management  of  the  farm.  This  form 
is  attached  to  Form  1040  and  the  data 
is  used  to  determine  whether  the  proper 
amount  of  rental  income  has  been 
reported. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  407,719. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 2  hr..  57  min. 
Learning  about  the  law  or  the  form — 5 

min. 
Preparing  the  form — 1  hr..  2  min. 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 20  min. 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,793,964  hours. 
OMB  Number:  1545-0191. 
Form  Number:  IRS  Form  4952. 
Type  of  Review:  Extension. 
Title:  Investment  Interest  Expense 
Deduction. 

Description:  Form  4952  is  used  by 
taxpayers  who  paid  or  accrued  interest 
on  money  borrowed  to  purchase  or  carry 
investment  property.  The  form  is  used 
to  compute  the  allowable  deduction  for 
interest  on  investment  indebtedness  and 
the  information  obtained  is  necessary  to 
verify  the  amount  actually  deducted. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  800.000. 

Estimated  Burden  Hours  Per 
Responden  t/Recordkeeper: 
Recordkeeping — 13  min. 
Learning  about  the  law  or  the  form— 16 

min. 
Preparing  the  form — 21  min. 
Copying,  assembling,  and  sending  the 
form  for  the  IRS — 10  min. 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  808,000  hours. 
OMB  Number:  1545-0890. 
Form  Number:  IRS  Form  1120-A. 
Type  of  Review:  Extension. 
Title:  U.S.  Corporation.  Short-Form 
Income  Tax  Return. 

Description:  Form  1120-A  is  used  by 
small  corporations,  those  with  less  than 
5500,000  of  income  and  assets,  to 
compute  their  taxable  income  and  tax 


liability.  The  IRS  uses  Form  1120-A  to 
determine  whether  corporations  have 
correctly  computed  their  tax  liability. 

Respondents:  Business  or  other  for- 
profit.  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  285,777. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 
Recordkeeping — 44  hr.,  14  min. 
Learning  about  the  law  or  the  form — 23 

hr.,  38  min. 
Preparing  the  form — 41  hr.,  13  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 4  hr.,  34  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  32,481,414 
hours. 

OMB  Number:  1545-0997. 

Form  Number:  IRS  Form  1099-S. 

Type  of  Review:  Extension. 

Title:  Proceeds  From  Real  Estate 
Transactions. 

Description:  Form  1099-S  is  used  by 
the  real  estate  reporting  person  to  report 
proceeds  from  a  real  estate  transaction 
to  the  IRS. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  75,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  8  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  510,455  hours. 

OMB  Number:  1545-1148. 

Regulation  Project  Number:  EE-113- 
90  (TD  8324)  Final  and  Temporary. 

Type  of  Review:  Extension. 

Title:  Employee  Business  Expenses — 
Reporting  and  Withholding  on 
Employee  Business  Expense 
Reimbursements  and  Allowances. 

Description:  These  temporary  and 
final  regulations  provide  rules 
concerning  the  taxation  of  and  reporting 
and  withholding  on,  employee  business 
expense  reimbursements  and  other 
expense  allowance  arrangements. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households,  Not- 
for-profit  institutions.  Farms,  Federal 
Government.  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Recordkeepers: 
1.419,456. 

Estimated  Burden  Hours  Per 
Recordkeeper:  30  minutes. 

Estimated  Total  Recordkeeping 
Burden:  709.728  hours. 

OMB  Number:  1545-1265. 
Regulation  Project  Number:  IA-120- 
86  Final. 

Type  of  Re\iew:  Extension. 

Title:  Capitalization  of  Interest. 
Description:  The  regulations  require 
taxpayers  to  maintain  contemporaneous 


Federal  Register / Vol.  63,  No.  168/Monday,  August  31,  1998/Notices 


46283 


written  records  of  estimates,  to  file  a 
ruling  request  to  segregate  activities  in 
applying  the  interest  capitalization 
rules,  and  to  request  the  consent  of  the 
Commissioner  to  change  their  methods 
of  accounting  for  the  capitalization  of 
interest. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers: 
Respondents — 50 
Recordkeepers— 500,000 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 0  hr.,  14  min. 
Response — 2  hr.,  0  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  116,767  hours. 

OMB  Number:  1545-1292. 

Regulation  Project  Number:  PS-97-91 
and  PS-101-90  Final. 

Type  of  Review:  Extension. 

Title:  Enhanced  Oil  Recovery  Credit. 

Description:  The  regulation  provides 
guidance  concerning  the  costs  subject  to 
the  enhanced  oil  recovery  credit,  the 
circumstances  under  which  the  credit  is 
available,  and  procedures  for  certifying 
to  the  Internal  Revenue  Service  that  a 
project  meets  the  requirements  of 
section  43(c)  of  the  Internal  Revenue 
Code. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 


Estimated  Number  of  Respondents: 
20. 

Estimated  Burden  Hours  Per 
Respondent:  73  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
1,460  hours. 

OMB  Number:  1545-1326. 

Form  Number:  IRS  Form  2555-EZ. 

Type  of  Review:  Extension. 

Title:  Foreign  Earned  Income 
Exclusion. 

Description:  This  form  is  used  by  U.S. 
citizens  and  resident  aliens  who  qualif\' 
for  the  foreign  earned  income  exclusion. 
This  information  is  used  by  the  IRS  to 
determine  if  a  taxpayer  qualifies  for  the 
exclusion.  Form  2555-EZ  is  a  less 
burdensome  form  that  will  be  used 
where  foreign  earned  income  is  $72,000 
or  less. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  43,478. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 
Recordkeeping — 26  min. 
Learning  about  the  law  or  the  form — 18 

min. 
Preparing  the  form — 42  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 35  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  87,826  hours. 

OMB  Number:  1545-1374. 


Form  Number:  IRS  Form  8834. 

Type  of  Review:  Extension. 

Title:  Qualified  Electric  Vehicle 
Credit. 

Description:  Form  8834  is  used  to 
compute  an  allowable  credit  for 
qualified  electric  vehicles  placed  in 
ser\ice  after  June  30,  1993.  Section 
1913(b)  under  P.L.  102-1018. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500. 

Estimated  Burden  Hours  Per 
Responden  t/Recordkeeper: 

Recordkeeping — 7  hr.,  10  min. 
Learning  about  the  law  or  the  form — 30 

min. 
Preparing,  copying,  assembling,  and 

sending  the  form  to  the  IRS — 38  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,155  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571.  1111  Constitution  Avenue. 
N\V,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T,  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
[FR  Doc  98-23346  Filed  &-28-98;  8:45  ami 
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STATE  JUSTICE  INSTITUTE 

Grant  Guideline 

agency:  State  Justice  Institute. 
ACTION:  Proposed  grant  guideline. 

SUMMARY:  This  Guideline  sets  forth  the 
administrative,  programmatic,  and 
financial  requirements  attendant  to 
Fiscal  Year  1999  State  Justice  Institute 
grants,  cooperative  agreements,  and 
contracts. 

DATES:  The  Institute  invites  public 
comment  on  the  Guideline  until 
September  30.  1998. 

ADDRESSES:  Comments  should  be  sent  to 
the  State  Justice  Institute.  1650  King  St. 
(Suite  600),  Alexandria.  VA  22314. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  I.  Tevelin.  Executive  Director,  or 
Richard  Van  Duizend,  Deputy  Director, 
State  Justice  Institute,  1650  King  St. 
(Suite  600),  Alexandria,  VA  22314,  (703) 
684-6100. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  State  Justice  Institute  Act  of  1984. 
42  U.S.C.  10701.  et  seq..  as  amended, 
the  Institute  is  authorized  to  award 
grants,  cooperative  agreements,  and 
contracts  to  State  and  local  courts, 
nonprofit  organizations,  and  others  for 
the  purpose  of  improving  the  quality  of 
justice  in  the  State  courts  of  the  United 
States. 

Status  of  FY  1999  Appropriations 

The  Senate  has  approved  an  FY  1999 
appropriation  of  $14  million  for  the 
Institute.  The  House  of  Representatives 
has  approved  a  $6.85  million 
appropriation.  The  final  amount  will  be 
determined  by  a  Conference  Committee. 
The  grant  program  proposed  in  this 
Guideline  and  the  funding  targets  noted 
for  specific  programs  may  be  modified 
in  the  Final  Grant  Guideline  after  final 
Congressional  action  on  the 
appropriation. 

Types  of  Grants  Available  and  Funding 
Schedules 

The  SJI  grant  program  is  designed  to 
be  responsive  to  the  most  important 
needs  of  the  State  courts.  To  meet  the 
full  range  of  the  courts'  diverse  needs, 
the  Institute  offers  five  different 
categories  of  grants.  The  types  of  grants 
available  in  FY  1999  and  the  funding 
cycles  for  each  program  are  provided 
below: 

Project  Grants 

These  grants  are  awarded  to  support 
innovative  education,  research, 
demonstration,  and  technical  assistance 
projects  that  can  improve  the 
administration  of  justice  in  State  courts 
nationwide.  Except  for  "Single 


Jurisdiction"  project  grants  awarded 
under  section  II.C.l.  (see  below),  project 
grants  are  intended  to  support 
innovative  projects  of  national 
significance.  As  provided  in  section  V. 
of  the  Guideline,  project  grants  may 
ordinarily  not  exceed  $200,000  a  year; 
however,  grants  in  excess  of  $150,000 
are  likely  to  be  rare,  and  awarded  only 
to  support  projects  likely  to  have  a 
significant  national  impact. 

Applicants  must  ordinarily  submit  a 
concept  paper  (see  section  VI.)  and  an 
application  (see  section  VII.)  in  order  to 
obtain  a  project  grant.  As  indicated  in 
Section  VI.C,  the  Board  may  make  an 
"accelerated"  grant  of  less  than  $40,000 
on  the  basis  of  the  concept  paper  alone 
when  the  need  for  the  project  is  clear 
and  little  additional  information  about 
the  operation  of  the  project  would  be 
provided  in  an  application. 

The  FY  1999  mailing  deadline  for 
project  grant  concept  papers  is 
November  24, 1998.  Papers  must  be 
postmarked  or  bear  other  evidence  of 
submission  by  that  date.  The  Board  of 
Directors  will  meet  in  eeirly  March  1999 
to  invite  formal  applications  based  on 
the  most  promising  concept  papers. 
Applications  will  be  due  on  May  12, 
1999  and  awards  will  be  approved  by 
the  Board  in  July. 

Single  Jurisdiction  Project  Grants 

Section  II.C.l.  reserves  up  to  $300,000 
for  Projects  Addressing  a  Critical  Need 
of  a  Single  State  or  Local  Jurisdiction. 
To  receive  a  grant  under  this  program, 
an  applicant  must  demonstrate  that  (1) 
the  proposed  project  is  essential  to 
meeting  a  critical  need  of  the 
jurisdiction  and  (2)  the  need  cannot  be 
met  solely  with  State  and  local 
resources  within  the  foreseeable  future. 
Applicants  are  encouraged  to  submit 
proposals  to  replicate  approaches  or 
programs  that  have  been  evaluated  as 
effective  under  an  SJI  grant.  Examples  of 
projects  that  could  be  replicated  are 
listed  in  Appendix  IV. 

Technical  Assistance  Grants 

Section  II.C.2.  reserves  up  to  $400,000 
for  Technical  Assistance  Grants.  Under 
this  program,  a  State  or  local  court  may 
receive  a  grant  of  up  to  $30,000  to 
engage  outside  experts  to  provide 
technical  assistance  to  diagnose, 
develop,  and  implement  a  response  to  a 
jurisdiction's  problems. 

Letters  of  application  for  a  Technical 
Assistance  grant  may  be  submitted  at 
any  time.  Applicants  submitting  letters 
between  June  12  and  September  30, 
1998  will  be  notified  of  the  Board's 
decision  by  December  11,  1997;  those 
submitting  letters  between  October  1, 
1998  and  January  15, 1999  will  be 


notified  by  March  31,  1999;  those 
submitting  letters  between  January  16, 
1999  and  March  12,  1999  will  be 
notified  by  May  28,  1999;  and  those 
*  submitting  letters  between  March  14. 
1999  and  June  11.  1999  will  be  notified 
by  August  31,  1999.  Applicants 
submitting  letters  between  June  12  and 
September  30,  1999  will  be  notified  of 
the  Board's  decision  by  December  17, 
1999. 

Curriculum  Adaptation  Grants 

A  grant  of  up  to  $20,000  may  be 
awarded  to  a  State  or  local  court  to 
replicate  or  modify  a  model  training 
program  developed  with  SJI  funds.  The 
Guideline  allocates  up  to  $100,000  for 
these  grants  in  FY  1999.  See  section 
II.B.2.b.ii. 

Letters  requesting  Curriculum 
Adaptation  grants  may  be  submitted  at 
any  time  during  the  fiscal  year. 
However,  in  order  to  permit  the  Institute 
sufficient  time  to  evaluate  these 
proposals,  letters  must  be  submitted  no 
later  than  90  days  before  the  projected 
date  of  the  training  program.  See  section 
n.B.2.b.ii.(c). 

Scholarships 

The  Guideline  allocates  up  to 
$200,000  of  FY  1999  hinds  for 
scholarships  to  enable  judges  and  court 
managers  to  attend  out-of-State 
education  and  training  programs.  See 
section  II.B.2.b.iii. 

The  Institute  proposes  to  make  two 
significant  changes  in  the  scholarship 
program  this  year.  The  first  is  that 
scholarships  for  eligible  appHcants  will 
be  approved  largely  on  a  "first  come, 
first  served"  basis,  although  the  Institute 
may  approve  or  disapprove  scholarship 
requests  in  order  to  achieve  appropriate 
balances  on  the  basis  of  geography, 
program  provider,  and  type  of  court  or 
applicant  (e.g.,  trial  judge,  appellate 
judge,  trial  court  administrator).  The 
second  is  that  scholarships  will  be 
approved  only  for  programs  that  either 
(1)  address  topics  included  in  the 
Guideline's  Special  Interest  categories 
(section  II.B.);  (2)  enhance  the  skills  of 
judges  and  court  managers;  or  (3)  are 
part  of  a  graduate  program  for  judges  or 
court  personnel. 

Applicants  interested  in  obtaining  a 
scholarship  for  a  program  beginning 
between  January  1  and  March  31.  1999 
must  submit  their  applications  and  any 
required  accompanying  documents 
between  October  1  and  December  1, 
1998.  For  programs  beginning  between 
April  1  and  June  30,  1999,  the 
applications  and  documents  must  be 
submitted  between  January  8  and  March 
8,  1999.  For  programs  beginning 
between  July  1  and  September  30, 1999, 
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the  applications  and  documents  must  be 
submitted  between  April  1  and  June  1. 
1999.  For  programs  beginning  between 
October  1  and  December  31,  1999,  the 
applications  and  documents  must  be 
submitted  between  July  1  and 
September  1,  1999.  For  programs 
beginning  between  January  1  and  March 
31,  2000,  the  applications  and 
documents  must  be  submitted  between 
October  1  and  December  1,  1999. 

Renewal  Grants 

There  are  two  types  of  renewal  grants 
available  from  SJI:  Continuation  grants 
(see  sections  III.G.,  V.C.  and  D.,  and 
IX. A.)  and  On-going  support  grants  (see 
sections  III.H..  V.C.  and  D.,  and  IX.B.). 
Continuation  grants  are  intended  to 
enhance  the  specific  program  or  service 
begun  during  the  initial  grant  period. 
On-going  support  grants  may  be 
awarded  for  up*to  a  three-year  period  to 
support  national-scope  projects  that 
provide  the  State  courts  with  critically 
needed  services,  programs,  or  products. 

The  Guideline  establishes  a  target  for 
renewal  grants  of  approximately  25%  of 
the  total  amount  projected  to  be 
available  for  grants  in  FY  1999.  See 
section  DC.  Grantees  should  accordingly 
be  aware  that  the  award  of  a  grant  to 
support  a  project  does  not  constitute  a 
commitment  to  provide  either 
continuation  funding  or  on-going 
support. 

An  applicant  for  a  continuation  or  on- 
going support  grant  must  submit  a  letter 
notifying  the  Institute  of  its  intent  to 
seek  such  funding,  no  later  than  120 
days  before  the  end  of  the  current  grant 
period.  The  Institute  will  then  notify  the 
applicant  of  the  deadline  for  its  renewal 
grant  application.  See  section  IX. 

Special  Interest  Categories 

The  Guideline  includes  12  Special 
Interest  categories,  i.e.,  those  project 
areas  that  the  Board  has  identified  as 
being  of  particular  importance  to  the 
State  courts  this  year.  The  selection  of 
these  categories  was  based  on  the  Board 
and  staff  s  experience  and  observations 
over  the  past  year,  the  recommendations 
received  from  judges,  court  managers, 
lawyers,  members  of  the  public,  and 
other  groups  interested  in  the 
administration  of  justice,  and  the  issues 
identified  in  recent  years'  concept 
papers  and  applications. 

Section  II. B.  of  the  Proposed 
Guideline  includes  the  following 
Special  Interest  categories: 

Improving  Public  Confidence  in  the 
Courts; 

Education  and  Training  for  Judges 
and  Other  Key  Court  Personnel  (this 
category  includes  Curriculum 
Adaptation  grants.  Scholarships  for 


Judges  and  Key  Court  Personnel,  and 
National  Conferences); 

Dispute  Resolution  and  the  Courts; 

Application  of  Technology; 

Court  Management,  Financing,  and 
Planning; 

Managed  Care  and  the  Courts; 

Substance  Abuse  and  the  Courts; 

Children  and  Families  in  Court; 

Improving  the  Courts'  Response  to 
Domestic  Violence; 

Improving  Sentencing  Practices; 

Improving  Court  Security;  and 

The  Relationship  Between  State  and 
Federal  Courts. 

Conferences 

The  Institute  is  soliciting  proposals  to 
conduct  a  National  Conference  on 
Evaluating  the  Impact  of  'Future  and  the 
Courts"  Activities.  See  section 
II.B.2.b.iv. 

Recommendations  to  Grant  Writers 

Over  the  past  12  years,  Institute  staff 
have  reviewed  approximately  3,600 
concept  papers  and  1,700  applications. 
On  the  basis  of  those  reviews,  inquiries 
from  applicants,  and  the  views  of  the 
Board,  the  Institute  offers  the  following 
recommendations  to  help  potential 
applicants  present  workable, 
understandable  proposals  that  can  meet 
the  funding  criteria  set  forth  in  this 
Guideline. 

The  Institute  suggests  that  applicants 
make  certain  that  they  address  the 
questions  and  issues  set  forth  below 
when  preparing  a  concept  paper  or 
application. 

Concept  papers  and  applications 
should,  however,  be  presented  in  the 
formats  specified  in  sections  VI.  and 
VII.  of  the  Guideline,  respectively. 

1.  What  is  the  subject  or  problem  you 
wish  to  address? 

Describe  the  subject  or  problem  and 
how  it  affects  the  courts  and  the  public. 
Discuss  how  your  approach  will 
improve  the  situation  or  advance  the 
state  of  the  art  or  knowledge,  and 
explain  why  it  is  the  most  appropriate 
approach  to  take.  When  statistics  or 
research  findings  are  cited  to  support  a 
statement  or  position,  the  source  of  the 
citation  should  be  referenced  in  a 
footnote  or  a  reference  list. 

2.  What  do  you  want  to  do? 
Explain  the  goal(s)  of  the  project  in 

simple,  straightforward  terms.  "The  goals 
should  describ.e  the  intended 
consequences  or  expected  overall  effect 
of  the  proposed  project  (e.g.,  to  enable 
judges  to  sentence  drug-abusing 
offenders  more  effectively,  or  to  dispose 
of  civil  cases  within  24  months),  rather 
than  the  tasks  or  activities  to  be 
conducted  (e.g.,  hold  three  training 
sessions,  or  install  a  new  computer 
system). 


To  the  greatest  extent  possible,  an 
applicant  should  avoid  a  specialized 
vocabulary'  that  is  not  readily 
understood  by  the  general  public. 
Technical  jargon  does  not  enhance  a 
paper,  nor  does  a  clever  but 
uninformative  title. 

3.  How  will  you  do  it? 

Describe  the  methodology  carefully  so 
that  what  you  propose  to  do  and  how 
you  would  do  it  are  clear.  All  proposed 
tasks  should  be  set  forth  so  that  a 
reviewer  can  see  a  logical  progression  of 
tasks,  and  relate  those  tasks  directly  to 
the  accomplishment  of  the  project's 
goal(s).  When  in  doubt  about  whether  to 
provide  a  more  detailed  explanation  or 
to  assume  a  particular  level  of 
knowledge  or  expertise  on  the  part  of 
the  reviewers,  provide  the  additional 
information.  A  description  of  project 
tasks  also  will  help  identify  necessary 
budget  items.  All  staff  positions  and 
project  costs  should  relate  directly  to 
the  tasks  described.  The  Institute 
encourages  applicants  to  attach  letters  of 
cooperation  and  support  from  the  courts 
and  related  agencies  that  will  be 
involved  in  or  directly  affected  bv  the 
proposed  project. 

4.  How  will  you  know  it  works? 
Include  an  evaluation  component  that 

will  determine  whether  the  proposed 
training,  procedure,  ser\'ice,  or 
technology  accomplished  the  objectives 
it  was  designed  to  meet.  Concept  papers 
and  apphcations  should  present  the 
criteria  that  will  be  used  to  evaluate  the 
project's  effectiveness;  identify  program 
elements  which  will  require  further 
modification;  and  describe  how  the 
evaluation  will  be  conducted,  when  it 
will  occiu-  during  the  project  period, 
who  will  conduct  it,  and  what  specific 
measures  will  be  used.  In  most 
instances,  the  evaluation  should  be 
conducted  by  persons  not  connected 
with  the  implementation  of  the 
procedure,  training,  service,  or 
technique,  or  the  administration  of  the 
project. 

The  Institute  has  also  prepared  a  more 
thorough  list  of  recommendations  to 
grant  writers  regarding  the  development 
of  project  evaluation  plans.  Those 
recommendations  are  available  from  the 
Institute  upon  request. 

5.  How  will  others  find  out  about  it? 
Include  a  plan  to  disseminate  the 

results  of  the  training,  research,  or 
demonstration  beyond  the  jurisdictions 
and  individuals  directly  affected  by  the 
project.  The  plan  should  identify  the 
specific  methods  which  will  be  used  to 
inform  the  field  about  the  project,  such 
as  the  publication  of  law  review  or 
journal  articles,  or  the  distribution  of 
key  materials.  A  statement  that  a  report 
or  research  findings  "will  be  made 
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available  to"  the  field  is  not  sufficient. 
The  specific  means  of  distribution  or 
dissemination  as  well  as  the  types  of 
recipients  should  be  identified. 
Reproduction  and  dissemination  costs 
are  allowable  budget  items. 

6.  What  are  the  specific  costs 
involved? 

The  budget  in  both  concept  papers 
and  applications  should  be  presented 
clearly.  Major  budget  categories  such  as 
personnel,  benefits,  travel,  supplies, 
equipment,  and  indirect  costs  should  be 
identified  separately.  The  components 
of  "Other"  or  "Miscellaneous"  items 
should  be  specified  in  the  application 
budget  narrative,  and  should  not 
include  set-asides  for  undefined 
contingencies. 

7.  Wnat,  if  any,  match  is  being 
offered? 

Courts  and  other  units  of  State  and 
local  government  (not  including 
publicly-supported  institutions  of 
higher  education)  are  required  by  the 
State  Justice  Institute  Act  to  contribute 
a  match  (cash,  non-cash,  or  both)  of  at 
least  50  percent  of  the  grant  funds 
requested  from  the  Institute.  Ail  other 
applicants  also  are  encouraged  to 
provide  a  matching  contribution  to 
assist  in  meeting  the  costs  of  a  project. 

The  match  requirement  works  as 
follows:  If.  for  example,  the  total  cost  of 
a  project  is  anticipated  to  be  $150,000, 
a  State  or  local  court  or  executive 
branch  agency  may  request  up  to 
$100,000  from  the  Institute  to 
implement  the  project.  The  remaining 
$50,000  (50%  of  the  $100,000  requested 
from  SJI)  must  be  provided  as  match. 

Cash  match  includes  funds  directly 
contributed  to  the  project  by  the 
applicant,  or  by  other  public  or  private 
sources.  It  does  not  include  income 
generated  from  tuition  fees  or  the  sale  of 
project  products.  Non-cash  match  refers 
to  in-kind  contributions  by  the 
applicant,  or  other  public  or  private 
sources.  This  includes,  for  example,  the 
monetary  value  of  time  contributed  by 
existing  personnel  or  members  of  an 
advisory  committee  (but  not  the  time 
spent  by  participants  in  an  educational 
program  attending  program  sessions). 
When  match  is  offered,  the  nature  of  the 
match  (cash  or  in-kind)  should  be 
explained  and,  at  the  application  stage, 
the  tasks  and  line  items  for  which  costs 
will  be  covered  wholly  or  in  part  by 
match  should  be  specified. 

8.  Which  of  the  two  budget  forms 
should  be  used? 

Section  VII.A.3.  of  the  SJI  Grant 
Guideline  encourages  use  of  the 
spreadsheet  format  of  Form  Cl  if  the 
application  requests  $100,000  or  more. 
Form  Cl  also  works  well  for  projects 
with  discrete  tasks,  regardless  of  the 


dollar  value  of  the  project.  Form  C,  the 
tabular  format,  is  preferred  for  projects 
lacking  a  number  of  discrete  tasks,  or  for 
projects  requiring  less  than  $100,000  of 
Institute  funding.  Generally,  use  the 
form  that  best  lends  itself  to 
representing  most  accurately  the  budget 
estimates  for  the  project. 

9.  How  much  detail  should  be 
included  in  the  budget  narrative? 

The  budget  narrative  of  an  application 
should  provide  the  basis  for  computing 
all  project-related  costs,  as  indicated  in 
section  VII. D.  of  the  SJI  Grant  Guideline. 
To  avoid  common  shortcomings  of 
application  budget  narratives, 
applicants  should  include  the  following 
information: 

Personnel  estimates  that  accurately 
provide  the  amount  of  time  to  be  spent 
by  personnel  involved  with  the  project 
and  the  total  associated  costs,  including 
current  salaries  for  the  designated 
personnel  (e.g.,  Project  Director,  50%  for 
one  year,  annual  salary  of  $50,000  = 
$25,000).  If  salary  costs  are  computed 
using  an  hourly  or  daily  rate,  the  annual 
salary  and  number  of  hours  or  days  in 
a  work-year  should  be  shown. 

Estimates  for  supplies  and  expenses 
supported  by  a  complete  description  of 
the  supplies  to  be  used,  the  nature  and 
extent  of  printing  to  be  done, 
anticipated  telephone  charges,  and  other 
common  expenditures,  with  the  basis 
for  computing  the  estimates  included 
(e.g.,  100  reports  x  75  pages  each  x  .05/ 
page  =  $375.00).  Supply  and  expense 
estimates  offered  simply  as  "based  on 
experience"  are  not  sufficient. 

In  order  to  expedite  Institute  review 
of  the  budget,  make  a  final  comparison 
of  the  amounts  listed  in  the  budget 
narrative  with  those  listed  on  the  budget 
form.  In  the  rush  to  complete  all  parts 
of  the  application  on  time,  there  may  be 
many  last-minute  changes; 
unfortunately,  when  there  are 
discrepancies  between  the  budget 
narrative  and  the  budget  form  or  the 
amount  listed  on  the  application  cover 
sheet,  it  is  not  possible  for  the  Institute 
to  verify  the  amount  of  the  request.  A 
final  check  of  the  numbers  on  the  form 
against  those  in  the  narrative  will 
preclude  such  confusion. 

10.  What  travel  regulations  apply  to 
the  budget  estimates? 

Transportation  costs  and  per  diem 
rates  must  comply  with  the  policies  of 
the  applicant  organization,  and  a  copy 
of  the  applicant's  travel  policy  should 
be  submitted  as  an  appendix  to  the 
application.  If  the  applicant  does  not 
have  a  travel  policy  established  in 
writing,  then  travel  rates  must  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government  (a 
copy  of  the  Institute's  travel  policy  is 


available  upon  request).  The  budget 
narrative  should  state  which  regulations 
are  in  force  for  the  project. 

The  budget  narrative  also  should 
include  the  estimated  fare,  the  number 
of  persons  traveling,  the  number  of  trips 
to  be  taken,  and  the  length  of  stay.  The 
estimated  costs  of  travel,  lodging, 
ground  transportation,  and  other 
subsistence  should  be  listed  and 
explained  separately.  It  is  preferable  for 
the  budget  to  be  based  on  the  actual 
costs  of  traveling  to  and  from  the  project 
or  meeting  sites.  If  the  points  of  origin 
or  destination  are  not  loiown  at  the  time 
the  budget  is  prepared,  an  average 
airfare  may  be  used  to  estimate  the 
travel  costs.  For  example,  if  it  is 
anticipated  that  a  project  advisory 
committee  will  include  members  from 
around  the  country,  a  reasonable  airfare 
from  a  central  point  to  the  meeting  site, 
or  the  average  of  airfares  from  each  coast 
to  the  meeting  site  may  be  used. 
Applicants  should  arrange  travel  so  as 
to  be  able  to  take  advantage  of  advance- 
purchase  price  discounts  whenever 
possible. 

13.  What  meeting  costs  may  be 
covered  with  grant  funds? 

SJI  grant  funds  may  cover  the 
reasonable  cost  of  meeting  rooms, 
necessary  audio-visual  equipment, 
meeting  supplies,  and  working  meals. 

14.  Does  the  budget  truly  reflect  all 
costs  required  to  complete  the  project? 

After  preparing  the  program  narrative 
portion  of  the  application,  applicants 
may  find  it  helpful  to  list  all  the  major 
tasks  or  activities  required  by  the 
proposed  project,  including  the 
preparation  of  products,  and  note  the 
individual  expenses,  including 
personnel  time,  related  to  each.  This 
vfiW  help  to  ensure  that,  for  all  tasks 
described  in  the  application  (e.g.. 
development  of  a  videotape,  research 
site  visits,  distribution  of  a  final  report), 
the  related  costs  appear  in  the  budget 
and  are  explained  correctly  in  the 
budget  narrative. 

Recommendations  to  Grantees 

The  Institute's  staff  works  with 
grantees  to  help  assure  the  smooth 
operation  of  the  project  and  compliance 
with  the  Guideline.  On  the  basis  of 
monitoring  more  than  1,600  grants,  the 
Institute  staff  offers  the  following 
suggestions  to  aid  grantees  in  meeting 
the  administrative  and  substantive 
requirements  of  their  grants. 

1.  After  the  grant  has  been  awarded, 
when  are  the  first  quarterly  reports  due? 

Quarterly  Progress  Reports  and 
Financial  Status  Reports  must  be 
submitted  within  30  days  after  the  end 
of  every  calendar  quarter — i.e.  no  later 
than  January  30,  April  30,  July  30,  and 
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October  30 — regardless  of  the  project's 
start  date.  The  reporting  periods  covered 
by  each  quarterly  report  end  30  days 
before  the  respective  deadline  for  the 
report.  When  an  award  period  begins 
December  1,  for  example,  the  first 
Quarterly  Progress  Report  describing 
project  activities  between  December  1 
and  December  31  will  be  due  on  January 
30.  A  Financial  Status  Report  should  be 
submitted  even  if  funds  have  not  been 
obligated  or  expended. 

By  documenting  what  has  happened 
over  the  past  three  months.  Quarterly 
Progress  Reports  provide  an  opportunity 
for  project  staff  and  Institute  staff  to 
resolve  any  questions  before  they 
become  problems,  and  make  any 
necessary  changes  in  the  project  time 
schedule,  budget  allocations,  etc.  The 
Quarterly  Project  Report  should 
describe  project  activities,  their 
relationship  to  the  approved  timeline, 
and  any  problems  encountered  and  how 
they  were  resolved,  and  outline  the 
tasks  scheduled  for  the  coming  quarter. 
It  is  helpful  to  attach  copies  of  relevant 
memos,  draft  products,  or  other 
requested  information.  An  original  and 
one  copy  of  a  Quarterly  Progress  Report 
and  attachments  should  be  submitted  to 
the  Institute. 

Additional  Quarterly  Progress  Report 
or  Financial  Status  Report  forms  may  be 
obtained  from  the  grantee's  Program 
Manager  at  SJI,  or  photocopies  may  be 
made  from  the  supply  received  with  the 
award. 

2.  Do  reporting  requirements  differ  for 
renewal  grants? 

Recipients  of  a  continuation  or  on- 
going support  grant  are  required  to 
submit  quarterly  progress  and  financial 
status  reports  on  the  same  schedule  and 
with  the  same  information  as  recipients 
of  a  grant  for  a  single  new  project. 

A  continuation  grant  and  each  yearly 
grant  under  an  on-going  support  award 
should  be  considered  as  a  separate 
phase  of  the  project.  The  reports  should 
be  numbered  on  a  grant  rather  than 
project  basis.  Thus,  the  first  quarterly 
report  filed  under  a  continuation  grant 
or  a  yearly  increment  of  an  on-going 
support  award  should  be  designated  as 
number  one,  the  second  as  number  two, 
and  so  on,  through  the  final  progress 
and  financial  status  reports  due  within 
90  days  after  the  end  of  the  grant  period. 

3.  What  information  about  project 
activities  should  be  communicated  to 

SJI? 

In  general,  grantees  should  provide 
prior  notice  of  critical  project  events 
such  as  advisory  board  meetings  or 
training  sessions  so  that  the  Institute 
Program  Manager  can  attend  if  possible. 
If  methodological,  schedule,  staff, 
budget  allocations,  or  other  significant 


changes  become  necessary,  the  grantee 
should  contact  the  Program  Manager 
prior  to  implementing  any  of  these 
changes,  so  that  possible  questions  may 
be  addressed  in  advance.  Questions 
concerning  the  financial  requirements 
section  of  the  Guideline,  quarterly 
financial  reporting,  or  payment  requests, 
should  be  addressed  to  the  Grants 
Financial  Manager  listed  in  the  award 
letter. 

It  is  helpful  to  include  the  grant 
number  assigned  to  the  award  on  all 
correspondence  to  the  Institute. 

4.  Why  is  it  important  to  address  the 
special  conditions  that  are  attached  to 
the  award  document? 

In  some  instances,  a  list  of  special 
conditions  is  attached  to  the  award 
document.  Special  conditions  may  be 
imposed  to  establish  a  schedule  for 
reporting  certain  key  information,  to 
assure  that  the  Institute  has  an 
opportunity  to  offer  suggestions  at 
critical  stages  of  the  project,  and  to 
provide  reminders  of  some,  but  not  all 
of  the  requirements  contained  in  the 
Grant  Guideline.  Accordingly,  it  is 
important  for  grantees  to  check  the 
special  conditions  carefully  and  discuss 
with  their  Program  Manager  any 
questions  or  problems  ihey  may  have 
with  the  conditions.  Most  concerns 
about  timing,  response  time,  and  the 
level  of  detail  required  can  be  resolved 
in  advance  through  a  telephone 
conversation.  The  Institute's  primary 
concern  is  to  work  with  grantees  to 
assure  that  their  projects  accomplish 
their  objectives,  not  to  enforce  rigid 
bureaucratic  requirements.  However,  if 
a  grantee  fails  to  comply  with  a  special 
condition  or  with  other  grant 
requirements,  the  Institute  may,  after 
proper  notice,  suspend  payment  of  grant 
funds  or  terminate  the  grant. 

Sections  X.,  XI.,  and  XII.  of  the  Grant 
Guideline  contain  the  Institute's 
administrative  and  financial 
requirements.  Institute  Finance  Division 
staff  are  always  available  to  answer 
questions  and  provide  assistance 
regarding  these  provisions. 

5.  What  is  a  Grant  Adjustment? 

A  Grant  Adjustment  is  the  Institute's 
form  for  acknowledging  the  satisfaction 
of  special  conditions,  or  approving 
changes  in  grant  activities,  schedule, 
staffing,  sites,  or  budget  allocations 
requested  by  the  project  director.  It  also 
may  be  used  to  correct  errors  in  grant 
documents  or  deobligate  funds  from  the 
grant. 

6.  What  schedule  should  be  followed 
in  submitting  requests  for 
reimbursements  or  advance  payments? 

Requests  for  reimbursements  or 
advance  payments  may  be  made  at  any 
time  after  the  project  start  date  and 


before  the  end  of  the  90-day  close-out 
period.  However,  the  Institute  follows 
the  U.S.  Treasure's  policy  limiting 
advances  to  the  minimum  amount 
required  to  meet  immediate  cash  needs. 
Given  normal  processing  time,  grantees 
should  not  seek  to  draw  downri  funds  for 
periods  greater  than  30  days  from  the 
date  of  the  request. 

7.  Do  procedures  for  submitting 
requests  for  reimbursement  or  advance 
payment  differ  for  renewal  grants? 

The  basic  procedures  are  the  same  for 
any  grant.  A  continuation  grant  or  the 
yearly  grant  under  an  on-going  support 
award  should  be  considered  as  a 
separate  phase  of  the  project.  Payment 
requests  should  be  numbered  on  a  grant 
rather  than  a  project  basis.  The  first 
request  for  funds  from  a  continuation 
grant  or  a  yearly  increment  under  an  on- 
going support  award  should  be 
designated  as  number  one,  the  second  as 
number  two,  and  so  on  through  the  final 
payment  request  for  that  grant. 

8.  If  things  change  during  the  grant 
period,  can  funds  be  reallpcated  from 
one  budget  category  to  another? 

The  Institute  recognizes  that  some 
fiexibility  is  required  in  implementing  a 
project  design  and  budget.  Thus, 
grantees  may  shift  funds  among  direct 
cost  budget  categories.  When  any  one 
reallocation  or  the  cumulative  total  of 
reallocations  are  expected  to  exceed  five 
percent  of  the  approved  project  budget, 
a  grantee  must  specify  the  proposed 
changes,  explain  the  reasons  for  the 
changes,  and  request  Institute  approval. 

The  same  standard  applies  to  renewal 
grants.  In  addition,  prior  written 
Institute  approval  is  required  to  shift 
leftover  funds  from  the  original  award  to 
cover  activities  to  be  conducted  under 
the  renewal  award,  or  to  use  renewal 
grant  monies  to  cover  costs  incurred 
during  the  original  grant  period. 

9.  What  is  the  90-day  close-out 
period? 

Following  the  last  day  of  the  grant,  a 
90-day  period  is  provided  to  allow  for 
all  grant-related  bills  to  be  received  and 
posted,  and  grant  funds  drawn  dowm  to 
cover  these  expenses.  No  obligations  of 
grant  funds  may  be  incurred  during  this 
period.  The  last  day  on  which  an 
expenditure  of  grant  funds  can  be 
obligated  is  the  end  date  of  the  grant 
period.  Similarly,  the  90-day  period  is 
not  intended  as  an  opportunity  to  finish 
and  disseminate  grant  products.  This 
should  occur  before  the  end  of  the  grant 
period. 

During  the  90  days  following  the  end 
of  the  award  period,  all  monies  that 
have  been  obligated  should  be 
expended.  All  payment  requests  must 
be  received  by  the  end  of  the  90-day 
"close-out-period.  "  Any  unexpended 
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monies  held  by  the  grantee  that  remain 
after  the  90-day  follow-up  period  must 
be  returned  to  the  Institute.  Any  funds 
remaining  in  the  grant  that  have  not 
been  drawn  down  by  the  grantee  will  be 
deobligated. 

10.  Are  funds  granted  by  SJI 
"Federal"  funds? 

The  State  Justice  Institute  Act 
provides  that,  except  for  purposes 
unrelated  to  this  question,  "the  Institute 
shall  not  be  considered  a  department, 
agency,  or  instrumentality  of  the  Federal 
Government."  42  U.S.C.  §  10704(c)(1). 
Because  SJI  receives  appropriations 
from  Congress,  some  grantee  auditors 
have  reported  SJI  grants  funds  as  "Other 
Federal  Assistance."  This  classification 
is  acceptable  to  SJI  but  is  not  required. 

11.  Ii  SJI  is  not  a  Federal  Agency,  do 
0MB  circulars  apply  with  respect  to 
audits? 

Except  to  the  extent  that  they  are 
inconsistent  with  the  express  provisions 
of  the  SJI  Grant  Guideline,  Office  of 
Management  and  Budget  (OMB) 
Circulars  A-110,  A-21,  A-87,  A-88,  A- 
102,  A-122,  A-128  and  A-133  are 
incorporated  into  the  Grant  Guideline 
by  reference.  Because  the  Institute's 
enabling  legislation  specifically  requires 
the  Institute  to  "conduct,  or  require 
each  recipient  to  provide  for,  an  annual 
fiscal  audit"  (see  42  U.S.C.  10711(c)(1)], 
the  Grant  Guideline  sets  forth  options 
for  grantees  to  comply  with  this 
statutory  requirement.  (See  Section 
XI.J.) 

SJI  will  accept  audits  conducted  in 
accordance  with  the  Single  Audit  Act  of 
1984  and  OMB  Circulars  A-128,  or  A- 
133,  in  satisfaction  of  the  annual  fiscal 
audit  requirement.  Grantees  that  are 
required  to  undertake  these  audits  in 
conjunction  with  Federal  grants  may 
include  SJI  funds  as  part  of  the  audit 
even  if  the  receipt  of  SJI  funds  would 
not  require  such  audits.  This  approach 
gives  grantees  an  option  to  fold  SJI 
funds  into  the  governmental  audit  rather 
than  to  undertake  a  separate  audit  to 
satisfy  SJI's  Guideline  requirements. 

In  sum,  educational  and  nonprofit 
organizations  that  receive  payments 
from  the  Institute  that  are  sufficient  to 
meet  the  applicability  thresholds  of 
OMB  Circular  A-133  must  have  their 
annual  audit  conducted  in  accordance 
with  Government  Auditing  Standards 
issued  by  the  Comptroller  General  of  the 
United  States  rather  than  with  generally 
accepted  auditing  standards.  Grantees  in 
this  category  that  receive  amounts 
below  the  minimum  threshold 
referenced  in  Circular  A-133  must  also 
submit  an  annual  audit  to  SJI,  but  they 
would  have  the  option  to  conduct  an 
audit  of  the  entire  grantee  organization 
in  accordance  with  generally  accepted 


auditing  standards;  include  SJI  funds  in 
an  audit  of  Federal  funds  conducted  in 
accordance  with  the  Single  Audit  Act  of 
1984  and  OMB  Circulars  A-128  or  A- 
133;  or  conduct  an  audit  of  only  the  SJI 
funds  in  accordance  with  generally 
accepted  auditing  standards.  (See 
Guideline  Section  XI.J.)  A  copy  of  the 
above-noted  circulars  may  be  obtained 
by  calling  OMB  at  (202)  395-7250. 

12.  Does  SJI  have  a  CFDA  number? 

Auditors  often  request  that  a  grantee 
provide  the  Institute's  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number  for 
guidance  in  conducting  an  audit  in 
accordance  with  Government 
Accounting  Standards. 

Because  SJI  is  not  a  Federal  agency,  it 
has  not  been  issued  such  a  number,  and 
there  are  no  additional  compliance  tests 
to  satisfy  under  the  Institute's  audit 
requirements  beyond  those  of  a  standard 
governmental  audit. 

Moreover,  because  SJI  is  not  a  Federal 
agency,  SJI  funds  should  not  be 
aggregated  with  Federal  funds  to 
determine  if  the  applicability  threshold 
of  Circular  A-133  has  been  reached.  For 
example,  if  in  fiscal  year  1997  grantee 
"X"  received  $10,000  in  Federal  funds 
from  a  Department  of  Justice  (DOJ)  grant 
program  and  $20,000  in  grant  funds 
from  SJI,  the  minimum  A-133  threshold 
would  not  be  met.  The  same  distinction 
would  preclude  an  auditor  from 
considering  the  additional  SJI  funds  in 
determining  what  Federal  requirements 
apply  to  the  DOJ  funds. 

Grantees  who  are  required  to  satisfy 
either  the  Single  Audit  Act,  OMB 
Circulars  A-128,  or  A-133  and  who 
include  SJI  grant  funds  in  those  audits, 
need  to  remember  that  because  of  its 
status  as  a  private  non-profit 
corporation,  SJI  is  not  on  routing  lists  of 
cognizant  Federal  agencies.  Therefore, 
the  grantee  needs  to  submit  a  copy  of 
the  audit  report  prepared  for  such  a 
cognizant  Federal  agency  directly  to  SJI. 
The  Institute's  audit  requirements  may 
be  found  in  Section  XI.J.  of  the  Grant 
Guideline. 

The  following  Grant  Guideline  is 
proposed  by  the  State  Justice  Institute 
for  FY  1999': 

Slate  Justice  Institute  Grant  Guideline 
Table  of  Contents 

I.  Background 

II.  Scope  of  the  Program 

III.  Definitions 

IV.  Eligibility  for  Award 

V.  Types  of  Projects  and  Grants:  Size  of 

Awards 

VI.  Concept  Paper  Submission  Requirements 

for  New  Projects 

VII.  Application  Requirements  for  New 
Projects. 

VIII.  Application  Review  Procedures 


IX.  Renewal  Funding  Procedures  and 

Requirements 

X.  Compliance  Requirements 

XI.  Financial  Requirements 

XII.  Grant  Adjustments 

Appendix  I— List  of  State  Contacts  Regarding 

Administration  of  Institute  Grants  to 

State  and  Local  Courts 
Appendix  II — SJI  Libraries:  Designated  Sites 

and  Contacts 
Appendix  III— Illustrative  List  of  Model 

Curricula 
Appendix  IV— Illustrative  List  of  Replicable 

Projects 
Appendix  V— Judicial  Education  Scholarship 

Application  Forms  (Forms  Si  and  S2) 
Appendix  VI — Preliminary  Budget  Form 

(Form  E) 
Appendix  VII — Certificate  of  State  Approval 

Form  (Form  B) 

I.  Background 

The  Institute  was  established  by  Pub. 
L.  98-620  to  improve  the  administration 
of  justice  in  the  State  courts  in  the 
United  States.  Incorporated  in  the  State 
of  Virginia  as  a  private,  nonprofit 
corporation,  the  Institute  is  charged,  by 
statute,  with  the  responsibility  to: 

A.  Direct  a  national  program  of 
financial  assistance  designed  to  assure 
that  each  citizen  of  the  United  States  is 
provided  ready  access  to  a  fair  and 
effective  system  of  justice; 

B.  Foster  coordination  and 
cooperation  with  the  Federal  judiciary; 

C.  Promote  recognition  of  the 
importance  of  the  separation  of  powers 
doctrine  to  an  independent  judiciary; 
and 

D.  Encourage  education  for  judges  and 
support  personnel  of  State  court  systems 
through  national  and  State 
organizations,  including  universities. 

To  accomplish  these  broad  objectives, 
the  Institute  is  authorized  to  provide 
funds  to  State  courts,  national 
organizations  which  support  and  are 
supported  by  State  courts,  national 
judicial  education  organizations,  and 
other  organizations  that  can  assist  in 
improving  the  quality  of  justice  in  the 
State  courts. 

The  Institute  is  supervised  by  an  11- 
member  Board  of  Directors  appointed  by 
the  President,  by  and  with  the  consent 
of  the  Senate.  The  Board  is  statutorily 
composed  of  six  judges,  a  State  court 
administrator,  and  four  members  of  the 
public,  no  more  than  two  of  whom  can 
be  of  the  same  political  party. 

Through  the  award  of  grants, 
contracts,  and  cooperative  agreements, 
the  Institute  is  authorized  to  perform  the 
following  activities: 

A.  Support  research,  demonstrations, 
special  projects,  technical  assistance, 
and  training  to  improve  the 
administration  of  justice  in  the  State 
courts; 
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B.  Provide  for  the  preparation, 
publication,  and  dissemination  of 
information  regarding  State  judicial 
systems; 

C.  Participate  in  joint  projects  with 
Federal  agencies  and  other  private 
grantors; 

D.  Evaluate  or  provide  for  the 
evaluation  of  programs  and  projects 
funded  by  the  Institute  to  determine 
their  impact  upon  the  quality  of 
criminal,  civil,  and  juvenile  justice  and 
the  extent  to  which  they  have 
contributed  to  improving  the  quality  of 
justice  in  the  State  courts; 

E.  Encourage  and  assist  in  furthering 
judicial  education; 

F.  Encourage,  assist,  and  serve  in  a 
consulting  capacity  to  State  and  local 
justice  system  agencies  in  the 
development,  maintenance,  and 
coordination  of  criminal,  civil,  and 
juvenile  justice  programs  and  services; 
and 

G.  Be  responsible  for  the  certification 
of  national  programs  that  are  intended 
to  aid  and  improve  State  judicial 
systems. 

II.  Scope  of  the  Program 

During  FY  1999,  the  Institute  will 
consider  applications  for  funding 
support  that  address  any  of  the  areas 
specified  in  its  enabling  legislation.  The 
Board,  however,  has  designated  12 
program  categories  as  being  of  "special 
interest."  See  section  II. B. 

A.  Authorized  Program  Areas 

The  Institute  is  authorized  to  fund 
projects  addressing  one  or  more  of  the 
following  program  areas  listed  in  the 
State  Justice  Institute  Act,  the  Battered 
Women's  Testimony  Act,  the  Judicial 
Training  and  Research  for  Child 
Custody  Litigation  Act,  and  the 
International  Parental  Kidnapping 
Crime  Act. 

1.  Assistance  to  State  and  local  court 
systems  in  establishing  appropriate 
procediu-es  for  the  selection  and 
removal  of  judges  and  other  court 
personnel  and  in  determining 
appropriate  levels  of  compensation; 

2.  Education  and  training  programs 
for  judges  and  other  court  personnel  for 
the  performance  of  their  general  duties 
and  for  specialized  functions,  and 
national  and  regional  conferences  and 
seminars  for  the  dissemination  of 
information  on  new  developments  and 
innovative  techniques; 

3.  Research  on  alternative  means  for 
using  judicial  and  nonjudicial  personnel 
in  court  decisionmaicing  activities, 
implementation  of  demonstration 
programs  to  test  such  innovative 
approaches,  and  evaluations  of  their 
effectiveness; 


4.  Studies  of  the  appropriateness  and 
efficacy  of  coiul  organizations  and 
financing  structures  in  particular  States, 
and  support  to  States  to  implement 
plans  for  improved  court  organization 
and  financing; 

5.  Support  for  State  court  planning 
and  budgeting  staffs  and  the  provision 
of  technical  assistance  in  resource 
allocation  and  service  forecasting 
techniques; 

6.  Studies  of  the  adequacy  of  court 
management  systems  in  State  and  local 
courts,  and  implementation  and 
evaluation  of  innovative  responses  to 
records  management,  data  processing, 
court  personnel  management,  reporting 
and  transcription  of  court  proceedings, 
and  juror  utilization  and  management: 

7.  Collection  and  compilation  of 
statistical  data  and  other  information  on 
the  work  of  the  courts  and  on  the  work 
of  other  agencies  which  relates  to  and 
affects  the  work  of  courts; 

8.  Studies  of  the  causes  of  trial  and 
appellate  court  delay  in  resolving  cases, 
and  establishing  and  evaluating 
experimental  programs  for  reducing 
case  processing  time; 

9.  Development  and  testing  of 
methods  for  measuring  the  performance 
of  judges  and  courts,  and  experiments  in 
the  use  of  such  measures  to  improve  the 
functioning  of  judges  and  the  courts; 

10.  Studies  of  court  rules  and 
procedures,  discovery  devices,  and 
evidentiary  standards  to  identify 
problems  with  the  operation  of  such 
rules,  procedures,  devices,  and 
standards,  and  the  development  of 
alternative  approaches  to  better 
reconcile  the  requirements  of  due 
process  with  the  need  for  swift  and 
certain  justice,  and  testing  of  the  utility 
of  those  alternative  approaches; 

11.  Studies  of  the  outcomes  of  cases 
in  selected  areas  to  identify  instances  in 
which  the  substance  of  justice  meted 
out  by  the  courts  diverges  from  public 
expectations  of  fairness,  consistency,  or 
equity,  and  the  development,  testing, 
and  evaluation  of  alternative  approaches 
to  resolving  cases  in  such  problem 
areas; 

12.  Support  for  programs  to  increase 
court  responsiveness  to  the  needs  of 
citizens  through  citizen  education, 
improvement  of  court  treatment  of 
witnesses,  victims,  and  jurors,  and 
development  of  procedures  for 
obtaining  and  using  measures  of  public 
satisfaction  with  court  processes  to 
improve  court  performance; 

13.  Testing  and  evaluating 
experimental  approaches  to  provide 
increased  citizen  access  to  justice, 
including  processes  which  reduce  the 
cost  of  litigating  common  grievances, 
and  alternative  techniques  and 


mechanisms  for  resolving  disputes 
between  citizens; 

14.  Collection  and  analysis  of 
information  regarding  the  admissibility 
and  quality  of  expert  testimony  on  the 
experiences  of  battered  women  offered 
as  part  of  the  defense  in  criminal  cases 
under  State  law.  as  well  as  sources  of 
and  methods  to  obtain  funds  to  pay 
costs  incurred  to  provide  such 
testimony,  particularly  in  cases 
involving  indigent  women  defendants: 

15.  Development  of  training  materials 
to  assist  battered  women,  operators  of 
domestic  violence  shelters,  battered 
women's  advocates,  and  attorneys  to  use 
expert  testimony  on  the  experiences  of 
battered  women  in  appropriate  cases, 
and  individuals  with  expertise  in  the 
experiences  of  battered  women  to 
develop  skills  appropriate  to  providing 
such  testimony; 

16.  Research  regarding  State  judicial 
decisions  relating  to  child  custody 
litigation  involving  domestic  violence; 

17.  Development  of  training  curricula 
to  assist  State  courts  to  develop  an 
understanding  of,  and  appropriate 
responses  to  child  custody  litigation 
involving  domestic  violence; 

18.  Dissemination  of  information  and 
training  materials  and  provision  of 
technical  assistance  regarding  the  issues 
listed  in  paragraphs  14-17  above; 

19.  Development  of  national,  regional, 
and  in-State  training  and  educational 
programs  dealing  with  criminal  and 
civil  aspects  of  interstate  and 
international  parental  child  abduction; 

20.  Other  programs,  consistent  with 
the  purposes  of  the  State  Justice 
Institute  Act,  as  may  be  deemed 
appropriate  by  the  Institute,  including 
projects  dealing  with  the  relationship 
between  Federal  and  State  court  systems 
such  as  where  there  is  concurrent  State- 
Federal  jurisdiction  and  where  Federal 
courts,  directly  or  indirectly,  review 
State  court  proceedings. 

Funds  will  not  be  made  available  for 
the  ordinary,  routine  operation  of  court 
systems  or  programs  in  any  of  these 
areas. 

B.  Special  Interest  Program  Categories 

1.  General  Description 

The  Institute  is  interested  in  funding 
both  innovative  programs  and  programs 
of  proven  merit  that  can  be  replicated  in 
other  jurisdictions.  Although 
applications  in  any  of  the  statutory 
program  areas  are  eligible  for  funding  in 
FY  1999,  the  Institute  is  especially 
interested  in  funding  those  projects  that: 

a.  Formulate  new  procedures  and 
techniques,  or  creatively  enhance 
existing  arrangements  to  improve  the 
courts; 
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b.  Address  aspects  of  the  State 
judicial  systems  that  are  in  special  need 
of  serious  attention: 

c.  Have  national  significance  by 
developing  products,  services,  and 
techniques  (hat  may  be  used  in  other 
States;  and 

d.  Create  and  disseminate  products 
that  effectively  transfer  the  information 
and  ideas  developed  to  relevant 
audiences  in  State  and  local  judicial 
systems,  or  provide  technical  assistance 
to  facilitate  the  adaptation  of  effective 
programs  and  procedures  in  other  State 
and  local  jurisdictions. 

A  project  will  be  identified  as  a 
"Special  Interest"  project  if  it  meets  the 
four  criteria  set  forth  above  and  (1)  it 
falls  within  the  scope  of  the  "special 
interest"  program  areas  designated 
below,  or  (2)  information  coming  to  the 
attention  of  the  Institute  from  the  State 
courts,  their  affiliated  organizations,  the 
research  literature,  or  other  sources 
demonstrates  that  the  project  responds 
to  another  special  need  or  interest  of  the 
State  courts. 

Concept  papers  and  applications 
which  address  a  "Special  Interest" 
category  will  be  accorded  a  preference 
in  the  rating  process.  (See  the  selection 
criteria  listed  in  sections  VI.B., 
"Concept  Paper  Submission 
Requirements  for  New  Projects,"  and 
VIII. B..  "Application  Review 
Procedures.") 

2.  Specific  Categories 

The  Board  has  designated  the  areas 
set  forth  below  as  "Special  Interest" 
program  categories.  The  order  of  listing 
does  not  imply  any  ordering  of  priorities 
among  the  categories. 

a.  Improving  public  confidence  in  the 
courts.  This  category  includes 
demonstration,  evaluation,  research, 
and  education  projects  designed  to 
improve  the  responsiveness  of  courts  to 
public  concerns  regarding  the  fairness, 
equity,  accessibility,  timeliness,  and    • 
comprehensibility  of  the  court  process, 
and  test  innovative  methods  for 
increasing  the  public's  confidence  in  the 
State  courts. 

The  Institute  is  particularly  interested 
in  supporting  innovative  projects  that 
examine,  develop,  and  test  methods  that 
trial  or  appellate  courts  may  use  to: 

•  Test  methods  for  more  effectively 
achieving  the  educational  function  of 
the  court  by  clearly  communicating 
information  to  litigants  and  the  public 
about  judicial  decisions,  the  trial  and 
appellate  court  process,  and  court 
operations; 

•  Eliminate  race,  ethnic,  and  gender 
bias  in  the  courts  through  innovative 
programs,  procedures,  materials,  and 
court-community  collaborations  to  help 


make  courts  more  accessible, 
understandable,  and  inclusive  for  all 
segments  of  the  communities  they  serve; 

•  Assure  that  judges  and  court 
employees  meet  the  highest  ethical 
standards  and  that  judicial  disciplinary 
procedures  are  known,  fair,  and 
effective; 

•  Address  court-commimity  problems 
resulting  from  the  influx  of  legal  and 
illegal  immigrants,  including  projects  to 
inform  judges  about  the  effects  of  recent 
Federal  and  State  legislation  regarding 
immigrants;  design  and  assess 
procedures  for  use  in  custody, 
visitation,  and  other  domestic  relations 
cases  when  key  family  members  or 
property  are  outside  the  United  States; 
and  develop  protocols  to  facilitate 
service  of  process,  the  enforcement  of 
orders  of  judgment,  and  the  disposition 
of  criminal  and  juvenile  cases  when  a 
non-U.S.  citizen  or  corporation  is 
involved; 

•  E)emonstTate  and  evaluate 
approaches  courts  can  use  to  implement 
the  concept  of  restorative  justice, 
including  methods  for  involving  the 
community  in  the  sentencing  process; 

•  Test  the  impact  of  methoos  for 
improving  juror  comprehension  in 
criminal  and  civil  cases,  including 
preparation  and  use  of  jury  instructions 
in  as  "plain  English"  as  possible,  and 
providing  access  to  videotaped 
instructions  and  testimony, 
electronically-based  evidence,  and  other 
aids  to  comprehension  in  the  jury  room. 

In  addition,  the  Institute  is  interested 
in  supporting  projects  to  complement  or 
enhance  the  National  Conference  on 
Unrepresented  Litigants  in  Court, 
scheduled  to  be  held  in  late  1999.  and 
anticipates  supporting  projects  to 
implement  the  action  plans  and  findings 
developed  at  that  Conference  in  fiscal 
year  2000.  However,  appHcants  are 
advised  that  Institute  fiinds  may  not  be 
used  to  directly  or  indirectly  support 
legal  representation  of  individuals  in 
specific  cases. 

Previous  SJI-supported  projects  that 
address  these  issues  include:  Enhancing 
Court-Community  Relationships:  A 
National  Town  Hall  Meeting 
Videoconference  and  projects  to 
implement  the  action  plans  developed 
at  the  conference;  national  and  State 
conferences  on  Enhancing  Public  Trust 
and  Confidence  in  the  Courts; 
educational  materials  for  court 
employees  on  serving  the  public; 
surveys  and  focus  groups  to  identify 
concerns  about  the  courts  and  assess 
how  courts  are  serving  the  needs  of  the 
public;  a  videotape  on  the  role  and 
operation  of  a  State  supreme  court;  a 
demonstration  of  the  use  of  reparative 
community  sentencing  boards  and 


community  volunteers  to  monitor  adult 
probationers  and  to  monitor 
guardianships;  evaluation  of 
community-based  court  programs  in 
New  York  City;  and  guidelines  for  court- 
annexed  day-care  systems; 

Serving  unrepresented  Litigants:  A 
national  conference  on  unrepresented 
litigants  in  courts;  a  guidebook  on  the 
extent  of  self-representation  and  the 
problems  being  encountered,  and  the 
procedures,  and  programs  being  used  by 
courts  to  assist  pro  se  litigants; 
educational  materials  and  a  benchbook 
to  assist  courts  in  responding  to 
individuals  and  groups  unwilling  to 
comply  with  legal  and  administrative 
procedures;  developing  and  evaluating 
various  means  by  which  courts  can 
assist  unrepresented  litigants  including 
local  and  Statewide  self-service  centers, 
touchscreen  computer  kiosks, 
videotapes,  plain-English  forms  and 
other  written  materials;  assessing 
effective  and  efficient  methods  for 
providing  legal  representation  to 
indigent  parties  in  criminal  and  family 
cases;  and  examining  the  methods 
courts  in  rural  communities  can  use  to 
assure  access  and  fairness  for 
immigrants; 

Eliminating  Race  and  Ethnic  Bias  in 
the  Courts:  Presenting  a  National 
Conference  on  Eliminating  Race  and 
Ethnic  Bias  in  the  Courts  and 
supporting  projects  to  implement  the 
action  plans  developed  at  the 
conference;  examining  the  applicability 
of  various  dispute  resolution  procedures 
to  different  cultural  pvups;  and 
developing  educational  programs  and 
materials  for  judges  and  court  staff  on 
diversity  and  related  issues; 

Facilitating  the  Use  of  Qualified  Court 
Interpreters:  Preparing  a  manual  and 
other  materials  for  managing  and 
coordinating  court  interpretation 
services;  developing  basic  and  graduate 
level  curricula  and  other  materials  for 
training  and  assisting  court  interpreters; 
and  assessing  the  feasibility  and 
effectiveness  of  interpreting  in  court  via 
the  telephone; 

Improving  fury  Service  and  fury 
System  Management:  Developing  a 
manual  for  implementing  innovations  in 
jury  selection,  use,  and  management; 
preparing  a  guide  for  making  juries 
accessible  to  persons  with  disabilities; 
documenting  methods  for  reducing  juror 
stress;  and  assessing  the  effect  of 
allowing  jurors  to  discuss  the  evidence 
prior  to  the  deliberations  on  the  verdict. 

b.  Education  and  training  for  judges 
and  other  key  court  personnel.  The 
Institute  is  interested  in  supporting  an 
array  of  projects  that  will  continue  to 
strengthen  and  broaden  the  availability 
of  court  education  programs  at  the  State, 
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regional,  and  national  levels.  This 
category  is  divided  into  four 
subsections:  (i)  Innovative  Educational 
Programs;  (ii)  Curriculum  Adaptation 
Projects;  (iii)  Scholarships;  and  (iv) 
National  Conferences. 

i.  Innovative  educational  programs. 
This  category  includes  support  for  the 
development  and  pilot-testing  of 
innovative,  high-quality  educational 
programs  for  judges  or  court  personnel 
that  address  key  substantive  and 
administrative  issues  of  concern  to  the 
nation's  courts,  or  help  local  courts  or 
State  court  systems  develop  or  enhance 
their  capacity  to  deliver  quality 
continuing  education.  Programs  may  be 
designed  for  presentation  at  the  local. 
State,  regional,  or  national  level. 
Ordinarily,  court  education  programs 
should  be  based  on  some  form  of 
assessment  of  the  needs  of  the  target 
audience;  include  clearly  stated  learning 
objectives  that  delineate  the  new 
knowledge  or  skills  that  participants 
will  acquire  (as  opposed  to  a  description 
of  what  will  be  taught);  incorporate 
adult  education  principles  and  multiple 
teaching/learning  methods;  and  result  in 
the  development  of  a  disseminable 
curriculum  as  defined  in  section  III. J. 

(a)  The  Institute  is  particularly 
interested  in  the  development  of 
education  programs  that: 

•  Include  innovative  self-directed 
learning  packages  for  use  by  judges  and 
court  personnel,  and  distance-learning 
approaches  to  assist  those  who  do  not 
have  ready  access  to  classroom-centered 
programs.  These  packages  and 
approaches  should  include  the 
appropriate  use  of  various  media  and 
technologies  such  as  Internet-based 
programming,  interactive  CD-ROM  or 
floppy  disk-based  programs,  videos,  or 
other  audio  and  visual  media,  supported 
by  wrritten  materials  or  manuals.  They 
also  should  include  a  meaningful 
program  evaluation  and  a  self- 
evaluation  process  that  assesses  pre-and 
post-program  knowledge  and  skills; 

•  Familiarize  faculty  with  the 
effective  use  of  instnictional  technology 
including  methods  for  effectively 
presenting  information  through  distance 
learning  approaches  including  the 
Internet,  videos,  and  satellite 
teleconferences; 

•  Assist  local  courts.  State  court 
systems,  and  court  systems  in  a 
geographic  region  to  develop  or  enhance 
a  comprehensive  program  of  continuing 
education,  training,  and  career 
development  for  judges  and  court 
personnel  as  an  integral  part  of  court 
operations; 

•  Test  the  effectiveness  of  including  a 
variety  of  experiential  instructional 
approaches  in  judicial  branch  education 


programs  such  as  field  studies  and 
interchanges  with  community  programs, 
organizations,  and  institutions;  and 

•  Encourage  intergovernmental 
teambuilding,  collaboration, and 
planning  among  the  judicial,  executive, 
and  legislative  branches  of  government, 
or  courts  within  a  metropolitan  area  or 
multi-State  region 

(b)  The  Institute  also  is  interested  in 
supporting  the  development  and  testing 
of  curricula  on  issues  of  critical 
importance  to  the  courts,  including 
those  listed  in  the  other  Special  Interest 
categories  described  in  this  Chapter. 

ii.  Curriculum  Adaptation  Projects,  (a) 
Description  of  the  program.  The  Board 
is  reserving  up  to  $160,000  to  provide 
support  for  projects  that  adapt  a  model 
curriculum  developed  with  SJI  support 
and  to  pilot  test  it  to  determine  its 
appropriateness,  quality,  and 
effectiveness  for  inclusion  in  the 
jurisdiction's  judicial  branch  education 
program.  An  illustrative  list  of  the 
curricula  that  may  be  appropriate  for 
adaptation  is  contained  in  Appendix  III. 

Tne  goal  of  the  Curriculum 
Adaptation  program  is  to  provide  State 
and  local  courts  with  sufficient  support 
to  modify  a  model  curriculum,  course 
module,  or  national  or  regional 
conference  program  developed  with  Sfl 
funds  so  as  to  meet  a  State's  or  local 
jurisdiction's  educational  needs,  to 
pilot-test  it  to  determine  its 
appropriateness,  quality,  and 
effectiveness,  and  train  future 
instructors  to  enable  them  to  make 
future  presentations  of  the  curriculum. 
It  is  anticipated  that  the  adapted 
curriculum  will  become  part  of  the 
grantee's  ongoing  educational  offerings. 

Only  State  or  local  courts  may  apply 
for  Curriculum  Adaptation  funding. 
Grants  to  support  adaptation  of 
educational  programs  previously 
developed  with  SJI  funds  are  limited  to 
no  more  than  $20,000  each.  As  with 
other  awards  to  State  or  local  courts, 
cash  or  in-kind  match  must  be  provided 
in  an  amount  equal  to  at  least  50%  of 
the  grant  amount  requested. 

Cb)  Review  criteria  and  procedures. 
Curriculum  Adaptation  grants  will  be 
awarded  on  the  basis  of  criteria 
including:  the  goals  and  objectives  of 
the  proposed  project;  the  need  for 
outside  funding  to  support  the  program; 
the  appropriateness  of  the  educational 
approach  in  achieving  the  project's 
educational  objectives;  the  likelihood  of 
effective  implementation  and 
integration  into  the  States  or  local 
jurisdiction's  ongoing  educational 
programming;  and  expressions  of 
interest  by  the  judges  and/or  court 
personnel  who  would  be  directly 
involved  in  or  affected  by  the  project.  In 


making  curriculum  adaptation  awards, 
the  Institute  will  also  consider  factors 
such  as  the  reasonableness  of  the 
amount  requested,  compliance  with 
match  requirements,  diversity  of  subject 
matter,  geographic  diversity,  the  level  of 
appropriations  available  in  the  current 
year,  and  the  amount  expected  to  be 
available  in  succeeding  fiscal  years. 

The  Board  anticipates  acting  upon 
applications  within  45  days  after 
receipt.  Grant  funds  will  be  available 
only  after  Board  approval,  and 
negotiation  of  the  final  terms  of  the 
grant. 

(c)  Application  procedures.  In  lie«  of 
concept  papers  and  formal  applications, 
applicants  should  submit  a  detailed 
letter  and  three  photocopies.  Although 
there  is  no  prescribed  form  for  the  letter, 
or  a  minimum  or  maximum  page  limit, 
letters  of  application  should  include  the 
following  information  to  assure  that 
each  of  the  review  criteria  listed  above 
is  addressed: 

•  Project  Description.  What  is  the  title 
of  the  model  curriculum  to  be  adapted 
and  who  developed  it?  What  are  the 
project's  goals?  Why  is  this  education 
program  needed  at  the  present  time? 
What  program  components  would  be 
implemented,  and  what  types  of 
modifications,  if  any,  are  anticipated  in 
length,  format,  learning  objectives, 
teaching  methods,  or  content'  Who 
would  be  responsible  for  adapting  the 
model  curriculum?  Who  would  the 
participants  be,  how  many  would  there 
be,  how  will  they  be  recruited,  and  from 
where  would  they  come  (e.g..  from 
across  the  State,  from  a  single  local 
jurisdiction,  from  a  multi-State  region)? 

•  Need  for  Funding.  Why  are 
sufficient  State  or  local  resources 
unavailable  to  fully  support  the 
modification  and  presentation  of  the 
model  curriculum?  What  is  the  potential 
for  replicating  or  integrating  the 
program  in  the  future  using  State  or 
local  funds,  once  it  has  been 
successfully  adapted  and  tested? 

•  Likelihood  of  Implementation. 
What  is  the  proposed  timeline  for 
modifying  and  presenting  the  program? 
Who  would  serve  as  faculty  and  how 
were  they  selected?  What  measures 
would  be  taken  to  facilitate  subsequent 
presentations  of  the  adapted  program? 
(Ordinarily,  an  independent  evaluation 
of  a  curriculum  adaptation  project  is  not 
required;  however,  the  results  of  any 
evaluation  should  be  included  in  the 
final  report.) 

•  Expressions  of  Interest  By  Judges 
and/or  Court  Personnel.  Does  the 
proposed  program  have  the  support  of 
the  court  system  leadership,  and  of 
judges,  court  managers,  and  judicial 
education  personnel  who  are  expected 
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to  attend?  (This  may  be  demonstrated  by 
attaching  letters  of  support.) 

•  Budget  and  Matching  State 
Contribution.  Applicants  should  attach 
a  copy  of  budget  Form  E  (see  Appendix 
V)  and  a  budget  narrative  (see  Section 
VII. B.)  that  describes  the  basis  for  the 
computation  of  all  project-related  costs 
and  the  source  of  the  match  offered. 

•  Chief  Justice's  Concurrence.  Local 
courts  should  attach  a  concurrence  form 
signed  by  the  Chief  Justice  of  the  State 
or  his  or  her  designee.  (See  Form  B, 
Appendix  VI.) 

Letters  of  application  may  be 
submitted  at  any  time.  However, 
applicants  should  allow  at  least  90  days 
between  the  date  of  submission  and  the 
date  of  the  proposed  program  to  allow 
sufficient  time  for  needed  planning. 

(d)  Grantee  responsibilities.  A 
recipient  of  a  Curriculum  Adaptation 
grant  must: 

(1)  Comply  with  the  same  quarterly 
reporting  requirements  as  other  Institute 
grantees  (see  Section  X.L.); 

(2)  Include  in  each  grant  product  a 
prominent  acknowledgment  that 
support  was  received  from  the  Institute, 
along  with  the  "Sfl"  logo  and  a 
disclaimer  paragraph  (See  section  X.Q.); 
and 

(3)  Submit  two  copies  of  the  manuals, 
handbooks,  or  conference  packets 
developed  under  the  grant  at  the 
conclusion  of  the  grant  period,  along 
with  a  final  report  that  includes  any 
evaluation  results  and  explains  how  the 
grantee  intends  to  present  the  program 
in  the  future. 

iii.  Scholarships  for  Judges  and  Court 
Personnel.  The  Institute  is  reserving  up 
to  $200,000  to  support  a  scholarship 
program  for  State  court  judges  and  court 
managers. 

(a)  Program  description/scholarship 
amounts.  The  purposes  of  the  Institute 
scholarship  program  are  to:  enhance  the 
skills,  knowledge,  and  abilities  of  judges 
and  court  managers;  enable  State  court 
judges  and  court  managers  to  attend  out- 
of-State  educational  programs 
sponsored  by  national  and  State 
providers  that  they  could  not  otherwise 
attend  because  of  limited  State,  local 
and  personal  budgets:  and  provide 
States,  judicial  educators,  and  the 
Institute  with  evaluative  information  on 
a  range  of  judicial  and  court-related 
education  programs. 

Scholarsnips  will  be  granted  to 
individuals  only  for  the  purpose  of 
attending  an  out-of-State  educational 
program  within  the  United  States. 

A  scholarship  may  cover  the  cost  of 
tuition  and  transportation  up  to  a 
maximum  total  of  $1,500  per 
scholarship.  (Transportation  expenses 
include  round-trip  coach  airfare  or  train 


fare.  Recipients  who  drive  to  the  site  of 
the  program  may  receive  $.31/mile  up  to 
the  amount  of  the  advanced  purchase 
round-trip  airfare  between  their  home 
and  the  program  site.)  Funds  to  pay 
tuition  and  transportation  expenses  in 
excess  of  $1 .500.  and  other  costs  of 
attending  the  program  such  as  lodging, 
meals,  materials,  transportation  to  and 
from  airports,  and  local  transportation 
(including  rental  cars)  at  the  site  of  the 
education  program,  must  be  obtained 
from  other  sources  or  be  borne  by  the 
scholarship  recipient. 

Scholarship  applicants  are 
encouraged  to  check  other  sources  of 
financial  assistance  and  to  combine  aid 
from  various  sources  whenever  possible. 
In  addition,  scholarship  recipients  are 
encouraged  to  check  with  their  tax 
advisor  to  determine  whether  the 
scholarship  constitutes  taxable  income 
under  Federal  and  State  law. 

(b)  Eligibility  requirements.  Because  of 
the  limited  amount  of  funds  available: 
(1)  Recipients.  Scholarships  can  be 
awarded  only  to  full-time  judges  of  State 
or  local  trial  and  appellate  courts;  full- 
time  professional.  State  or  local  court 
personnel  with  management 
responsibilities;  and  supervisory  and 
management  probation  personnel  in 
judicial  branch  probation  offices.  Senior 
judges,  part-time  judges,  quasi-judicial 
hearing  officers  including  referees  and 
commissioners.  State  administrative  law 
judges,  staff  attorneys,  law  clerks,  line 
staff,  law  enforcement  officers,  and 
other  executive  branch  personnel  are 
not  eligible  to  receive  a  scholarship. 

(2)  Courses.  Scholarships  can  be 
awarded  only  for  courses  presented  in  a 
U.S.  jurisdiction  other  than  the  one  in 
which  the  applicant  resides  that  are 
designed  to  enhance  the  skills  of  new  or 
experienced  judges  and  court  managers; 
address  any  of  the  topics  listed  in  the 
Institute's  Special  Interest  categories;  or 
are  offered  by  a  recognized  graduate 
program  for  judges  or  court  managers. 
The  annual  or  midyear  meeting  of  a 
State  or  national  organization  of  which 
the  applicant  is  a  member  does  not 
qualify  as  an  out-of-State  educational 
program  for  scholarship  purposes,  even 
though  it  may  include  workshops  or 
other  training  sessions. 

(c)  Application  procedures.  (1)  Forms. 
Judges  and  court  managers  interested  in 
receiving  a  scholarship  must  submit  the 
Institute's  Judicial  Education 
Scholarship  Application  Form  and  the 
written  concurrence  of  the  Chief  Justice 
of  their  State's  Supreme  Court  (or  the 
Chief  Justice's  designee)  on  the 
Institute's  Judicial  Education 
Scholarship  Concurrence  form  (Forms 
Si  &  S2,  see  Appendix  V).  The  signature 
of  the  presiding  judge  of  the  appUcant's 


court  cannot  be  substituted  for  that  of 

the  Chief  Justice  or  the  Chief  Justice's 

designee.  Court  managers,  other  than 

elected  clerks  of  court,  also  must  submit 

a  letter  of  support  from  their  immediate 

supervisor. 
An  applicant  may  apply  for  a 

scholarship  for  only  one  educational 

program  during  any  one  application 

cycle. 

(2)  Dates.  Scholarship  applications 

with  the  accompanying  documents  must 

be  submitted  during  the  periods 

specified  below: 
October  t-December  1,  1998,  for 

programs  beginning  between  January  1 

and  March  31,  1999; 
January  8-MarcJi  8,  1999.  for 

programs  beginning  between  April  1 

and  June  30,  1999; 
April  l-June  1,  1999,  for  programs. 

beginning  between  July  1  and 

September  30.  1999; 
July  1 -September  1,  1999,  for 

programs  beginning  between  October  1 
and  December  31.  1999;  and 

October  1 -December  1,  1999,  for 

programs  beginning  between  January  1 
and  March  31.  2000. 

No  exceptions  or  extensions  will  be 
granted.  For  the  Scholarship  application 
cycle  beginning  January  8,  1999  and  all 
subsequent  cycles,  applications  sent 
prior  to  the  application  period  will  be 
considered  to  have  been  sent  one  week 
after  the  beginning  of  that  application 
period.  All  the  required  items  must  be 
received  in  order  for  an  application  to 
be  considered.  If  the  Concurrence  form 
or  letter  of  support  is  sent  separately 
from  the  application,  the  postmark  date 
of  the  last  item  to  be  sent  will  be  used 
in  applying  the  above  criteria. 

All  applications  should  be  sent  by 
mail  or  courier  (not  fax  or  e-mail)  to: 
Scholarship  Program  Coordinator, 
State  Justice  Institute,  1650  King  Street, 
Suite  600,  Alexandria,  VA  22314. 

Applicants  are  encouraged  not  to  wait 
for  the  decision  on  the  scholarship  to 
register  for  the  educational  program 
they  wish  to  attend. 

(d)  Selection  criteria/review 
procedures.  Scholarships  will  be 
awarded  on  the  basis  of: 

•  The  date  on  which  the  application 
and  concurrence  (and  support  letter,  if 
required)  were  sent; 

•  The  unavailability  of  State  or  local 
funds  to  cover  the  costs  of  attending  the 
program  or  scholarship  funds  from 
another  source; 

Geographic  balance  among  the 
recipients; 

•  The  balance  of  scholarships  among 
educational  programs; 

•  The  balance  of  scholarships  among 
the  types  of  courts  represented;  and 

•  The  level  of  appropriations 
available  to  the  Institute  in  the  current 


year  and  the  amount  expected  to  be 
available  in  succeeding  fiscal  years. 

The  postmark  or  courier  receipt  will 
be  used  to  determine  the  date  on  which 
the  apphcation  form  and  other  required 
items  were  sent. 

The  Institute  intends  to  notify  each 
applicant  whether  a  scholarship  has 
been  approved  within  30  days  after  the 
close  of  the  relevant  application  period. 
The  Institute  vsrill  reserve  sufficient 
funds  each  quarter  to  assure  the 
availability  of  scholarships  throughout 
the  year. 

(e)  Non-transferability.  A  scholarship 
is  not  transferable  to  another  individual. 
It  may  be  used  only  for  the  course 
specified  in  the  application  unless 
attendance  at  a  different  course  that 
meets  the  ehgibihty  requirements  is 
approved  in  writing  by  the  Institute. 
Decisions  on  such  requests  will  be  made 
writhin  30  days  after  the  receipt  of  the 
reouest  letter. 

(f)  Responsibilities  of  scholarship 
recipients.  Scholarship  recipients  are 
responsible  for  disseminating  the 
information  received  from  the  course  to 
their  court  colleagues  locally,  and  if 
possible,  throughout  the  State  (e.g.,  by 
developing  a  formal  seminar,  circulating 
the  written  material,  or  discussing  the 
information  at  a  meeting  or  conference). 
Recipients  also  must  submit  to  the 
Institute  a  certificate  of  attendance  at 
the  program,  an  evaluation  of  the 
educational  program  they  attended,  and 
a  copy  of  the  notice  of  any  scholarship 
funds  received  from  other  sources.  A 
copy  of  the  evaluation  must  be  sent  to 
the  Chief  Justice  of  their  State.  A  State 
or  local  jurisdiction  may  impose 
additional  requirements  on  scholarship 
recipients. 

In  order  to  receive  the  funds 
authorized  by  a  scholarship  award, 
recipients  must  submit  a  Scholarship 
Payment  Voucher  (Form  S3)  together 
with  a  tuition  statement  from  the 
program  sponsor,  and  a  transportation 
fare  receipt  (or  statement  of  the  driving 
mileage  to  and  from  the  recipient's 
home  to  the  site  of  the  educational 
program).  Scholarship  Payment 
Vouchers  should  be  submitted  within 
90  days  after  the  end  of  the  course 
which  the  recipient  attended. 

iv.  National  Conferences.  This 
category  includes  support  for  national 
conferences  on  topics  of  major  concern 
to  State  court  judges  and  personnel 
across  the  nation.  Applicants  are 
encouraged  to  consider  the  use  of 
videoconference  and  other  technologies 
to  increase  participation  and  limit  travel 
expenses  in  planning  and  presenting 
conferences.  In  planning  a  conference, 
applicants  should  provide  for  a  written, 
video,  or  computer-based  product  that 
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would  widely  disseminate  information, 
findings,  and  any  recommendations 
resulting  fi-om  the  conference. 

The  Institute  is  particularly  interested 
in  supporting  a  National  Symposium  on 
Evaluating  the  Impact  of  'Future  and  the 
Courts'  Activities.  In  the  late  1980's, 
Virginia  and  Arizona  established  the 
first  commissions  on  the  future  of  their 
State  courts.  SJI  contributed  support  to 
those  commissions,  and  in  May  1990, 
under  a  cooperative  agreement  with  the 
American  judicature  Society,  convened 
a  "National  Conference  on  the  Future 
and  the  Courts"  in  San  Antonio.  Over 
the  next  several  years,  almost  every 
State  court  system  established  a 
"futures"  commission,  convened  a 
futures  conference,  or  engaged  in  some 
other  long-range  planning  exercise.  Each 
of  those  ventures  produced  a  set  of 
recommendations  for  steps  that  could  be 
taken  by  the  courts,  the  legislature,  the 
bar,  other  professional  disciplines,  and 
the  public  to  improve  the 
administration  of  justice  in  the  State. 
Anecdotal  information  suggest  that,  in 
many  States,  those  recommendations 
produced  significant  long-term  change 
in  a  number  of  areas  but,  in  other  States, 
little,  if  any,  change  occurred.  The 
purpose  of  the  national  conference 
would  be  to: 

(a)  Evaluate  the  impact  of  the  national 
and  State  futures  activities  conducted 
over  the  past  decade; 

(b)  Identify  the  reasons  why  some 
States  were  more  successful  than  others 
in  implementing  change;  and 

(c)  Assess  what  steps  can  be  taken  or 
methods  developed  to: 

(1)  Facilitate  tne  recommended 
changes  that  are  still  appropriate; 

(2)  More  fully  institutionalize  long- 
range  planning  by  State  court  systems 
and,  where  appropriate,  local  courts; 
and 

(3)  Assist  each  State  court  system  or 
local  court  in  identifying  future  trends 
that  may  significantly  affect  its  abihty  to 
deliver  justice. 

The  Board  wishes  to  emphasize  that 
it  does  not  envision  this  conference  as 
a  second  San  Antonio  conference.  The 
purpose  of  the  proposed  conference 
should  not  be  to  develop  trends, 
scenarios,  and  strategies  for  improving 
American  courts  over  the  next  30  years, 
but  to  meet  the  specific  goals  articulated 
above. 

c.  Dispute  resolution  and  the  courts. 

This  category  includes  research, 
evaluation,  and  demonstration  projects 
to  evaluate  or  enhance  the  effectiveness 
of  court-connected  dispute  resolution 
programs.  The  Institute  is  interested  in 
projects  that  facilitate  comparison 
among  research  studies  by  using  similar 
measures  and  definitions;  address  the 


nature  and  operation  of  ADR  programs 
within  the  context  of  the  court  system 
as  a  whole;  and  compare  dispute 
resolution  processes  to  attorney 
settlement  as  well  as  trial.  Specific 
topics  of  interest  include: 

•  Determining  the  appropriate  timing 
for  referrals  to  dispute  resolution 
services  to  enhance  settlements  and 
reduce  time  to  disposition; 

•  Assessing  the  effect  of  different 
referral  methods  including  any 
differences  in  outcome  between 
voluntary  and  mandatory  referrals: 

•  Comparing  the  appropriateness  and 
effectiveness  of  facilitative  and 
evaluative  mediation  in  various  types  of 
cases; 

•  Evaluating  the  effectiveness  of  the 
use  of  family  group  conferencing 
procedures  in  dependency, 
deUnquency,  and  status  offense  cases; 

•  Evaluating  innovative  court- 
cormected  dispute  resolution  programs 
for  resolving  specific  types  of  cases  such 
as  minor  criminal  cases,  probate 
proceedings,  land-use  disputes,  and 
complex  and  multi-party  litigation; 

•  Testing  of  methods  that  courts  can 
use  to  assure  the  quality  of  court- 
connected  dispute  resolution  programs; 
and 

•  Developing  methods  to  eliminate 
race,  ethnic,  or  gender  bias  in  court- 
connected  dispute  resolution  programs, 
testing  approaches  for  assuring  that 
such  programs  are  open  to  all  members 
of  the  community  served  by  the  court, 
and  assessing  whether  having  a 
mediator  pool  that  reflects  the  diversity 
of  the  community  it  serves,  has  an 
impact  on  the  use  of  mediation  by 
minorities  and  its  effectiveness. 

Applicants  should  be  aware  that  the 
Institute  will  not  provide  operational 
support  for  on-going  ADR  programs  or 
start-up  costs  of  non-innovative  ADR 
programs.  Courts  also  should  be 
advised  that  it  is  preferable  for  the 
applicant  to  use  its  funds  to  support  the 
operational  costs  of  an  innovative 
program  and  request  Institute  funds  to 
support  related  technical  assistance, 
training,  and  evaluation  elements  of  the 
program. 

In  previous  funding  cycles,  the 
Institute  has  supported  projects  to 
evaluate  the  use  of  mediation  in  civil, 
domestic  relations,  juvenile, 
guardianship,  medical  malpractice, 
appellate,  and  minor  criminal  cases,  as 
well  as  in  resolving  grievances  of  court 
employees.  SJI  grants  also  have 
supported  assessments  of  the  impact  of 
private  judging  on  State  courts;  multi- 
door  courthouse  programs;  arbitration 
of  civil  cases;  screening  and  intake 
procedures  for  mediation .  early  referrals 
to  mediation  in  divorce  proceedings; 
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and  trial  and  appellate  level  civil 
settlement  programs. 

In  addition,  SJI  has  supported  two 
national  conferences  on  court- 
connected  dispute  resolution:  a  national 
ADR  resource  center  and  a  national 
database  of  court-connected  dispute 
resolution  programs:  training  programs 
for  judges  and  mediators:  the  testing  of 
Statewide  and  trial  court-based  ADR 
monitoring/evaluation  systems  and 
implementation  manuals:  the 
promulgation  and  implementation  of 
principles  and  policies  regarding  the 
qualifications,  selection,  and  training  of 
court-connected  neutrals:  development 
of  standards  for  court-annexed 
mediation  programs:  development  of 
guidelines  to  help  mediators  avoid 
conduct  that  may  be  considered  the 
unauthorized  practice  of  law;  and  an 
examination  of  the  applicability  of 
various  dispute  resolution  procedures  to 
different  cultural  groups. 

d.  Application  of  technology.  This 
category  includes  the  testing  of 
innovative  applications  of  technology  to 
improve  the  operation  of  court 
management  systems  and  judicial 
practices  at  both  the  trial  and  appellate 
court  levels. 

The  Institute  seeks  to  support  local 
experiments  with  promising  but 
untested  applications  of  technology  in 
the  courts  that  include  an  evaluation  of 
the  impact  of  the  technology  in  terms  of 
costs,  benefits,  and  staff  workload,  and 
a  training  component  to  assure  that  staff 
is  appropriately  educated  about  the 
purpose  and  use  of  the  new  technology. 
In  this  context,  "untested"  refers  to 
novel  applications  of  technology 
developed  for  the  private  sector  and 
other  fields  that  have  not  previously 
been  applied  to  the  courts. 

The  Iiistitute  is  particularly  interested 
in  supporting  efforts  to: 

•  Evaluate  innovative  approaches  for 
filing  pleadings  and  documents 
electronically; 

•  Develop  model  rules  or  standards  to 
govern  the  use  of  electronic  filing, 
electronic  notices,  and  electronic  data 
and  document  interchange; 

•  Test  innovative 
telecommunications  links  among  courts, 
and  between  courts  and  executive 
branch  or  private  agencies  and  services. 

•  Test  innovative  applications  of 
voice  recognition  technology  by  judges 
and  clerks  in  the  adjudication  process; 

•  Evaluate  and  document  the 
innovative  uses  of  technology  to 
improve  jury  management; 

•  Assess  the  impact  of  the  use  of 
comprehensive  electronic  court  records 
systems  on  case  management  and  court 
procedures; 


•  Demonstrate  and  evaluate  the  use  of 
technology  to  assist  judicial 
decisionmaking; 

•  Evaluate  the  use  of  digital  audio 
and  video  technology  for  making  a 
record  of  court  proceedings; 

•  Demonstrate  and  evaluate  the  use  of 
videoconferencing  technology  to  present 
testimony  by  witnesses  in  remote 
locations,  and  appellate  arguments  [but 
see  the  limitations  specified  below); 

•  Assess  the  impact  of  the  use  of 
multimedia  CD-ROM-based  briefs  on 
the  courts,  parties,  counsel,  and  the  trial 
or  appellate  process; 

•  Assist  courts  in  determining  the 
policies  and  procedures  that  should 
govern  public  access  to  information 
filed  in  electronically  stored  case 
records;  and 

•  Assist  courts  in  identifying  and 
solving  potential  "Year  2000"  problems. 

Ordinarily,  the  Institute  will  not 
provide  support  for  the  purchase  of 
equipment  or  software  in  order  to 
implement  a  technology  that  is 
commonly  used  by  courts,  such  as 
videoconferencing  between  courts  and 
jails,  optical  imaging  for  recordkeeping, 
and  automated  management 
information  systems.  (See  also  section 
XI.H.2.b.  regarding  other  limits  on  the 
use  of  grant  funds  to  purchase 
equipment  and  software.) 

In  previous  funding  cycles,  grants 
have  been  awarded  to  support  projects 
that:  demonstrate,  document,  and 
evaluate  the  availability  of  electronic 
forms  and  information  on  the  Internet  to 
assist  pro  se  litigants;  access  to  case 
data  via  the  Internet;  electronic  filing 
and  document  transfer:  an  electronic 
document  management  system;  a  court 
management  information  display 
system;  the  integration  of  bar-coding 
technology  with  an  existing  automated 
case  management  system;  an  on-bench 
automated  system  for  generating  and 
processing  court  orders;  an  automated 
judicial  education  management  system; 
a  document  management  system  for 
small  courts  using  imaging  technology; 
a  computerized  citizen  intake  and 
referral  service:  an  "analytic  judicial 
desktop  system"  to  assist  judges  in 
making  sentencing  decisions;  the 
application  of  voice-recognition 
technology  to  stenomask  reporting;  and 
the  use  of  automated  teller  machines  for 
paying  jurors. 

Grants  have  also  supported  national 
court  technology  conferences;  a  court 
technology  laboratory  to  provide  judges 
and  court  managers  an  opportunity  to 
test  automated  court-related  hardware 
and  software:  a  technical  information 
service  to  respond  to  specific  inquiries 
concerning  court-related  technologies; 
development  of  recommendations  for 


electronic  transfer  of  court  documents, 
model  rules  on  the  use  of  computer- 
generated  demonstrative  evidence  and 
electronic  documentary  evidence,  and 
guidelines  on  privacy  and  public  access 
to  electronic  court  information  and  on 
court  access  to  the  information 
superhighway;  implementation  and 
evaluation  of  a  Statewide  automated 
integrated  case  docketing  and  record- 
keeping system;  computer  simulation 
models  to  assist  State  courts  in 
evaluating  potential  strategies  for 
improving  civil  caseflow;  and  an 
examination  of  the  impact  of  the  use  of 
technology  in  the  trial  process. 

e.  Court  planning,  management, 
financing.  The  Institute  is  interested  in 
supporting  projects  that  explore 
emerging  issues  that  will  affect  the  State 
courts  as  they  enter  the  21st  Century,  as 
well  as  projects  that  develop  and  test 
innovative  approaches  for  managing  the 
courts,  and  securing,  managing,  and 
demonstrating  the  effective  use  of  the 
resources  required  to  fully  meet  the 
responsibilities  of  the  judicial  branch, 
and  institutionalizing  long-range 
planning  processes.  In  particular  the 
Institute  is  interested  in: 

i.  Demonstration,  evaluation, 
education,  research,  and  technical 
assistance  projects  to: 

•  Develop,  implement,  and  assess 
innovative  case  management  techniques 
for  specialized  calendars  including  but 
not  limited  to  drug  courts,  domestic 
violence  courts,  juvenile  courts,  and 
family  courts: 

•  Facilitate  communication, 
information  sharing,  and  coordination 
between  the  juvenile  and  criminal 
courts; 

•  Assess  the  effects  of  innovative 
management  approaches  designed  to 
assure  quality  services  to  court  users; 

•  Strengthen  the  judge's  and  court 
manager's  skills  in  leadership,  planning, 
and  building  community  confidence  in 
the  courts; 

•  Develop  and  test  innovative 
educational  programs  and  materials  to 
enhance  the  core  competencies  required 
of  court  managers  and  staff; 

•  Develop  and  test  methods  for 
facilitating  and  implementing  change 
and  for  encouraging  excellence  in  court 
operations; 

•  Demonstrate  and  assess  the 
effective  use  of  staff  teams  in  court 
operations;  and 

•  Implement  and  evaluate  approaches 
for  institutionalizing  long-range 
strategic  planning  in  individual  States 
and  local  jurisdictions  including 
development  of  the  capacity  to  conduct 
envirormiental  scanning,  trends 
analysis,  and  benchmarking. 
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ii.  Demonstration,  evaluation, 
education,  technical  assistance,  and 
research  projects  to  implement  the 
National  Agenda  for  Assuring  Prompt 
and  Affordable  Justice  in  the  21st 
Century,  including  projects  to: 

•  Document  and  publicize  successful 
innovative  programs  and  practices  and 
establish  mentor  coiuts  to  assist  other 
jurisdictions  in  reducing  litigation  costs 
and  delay. 

•  Develop  and  test  rules  and 
procedures  that  will  establish  economic 
and  other  incentives  that  reduce  the  cost 
and  time  required  for  the  resolution  of 
disputes. 

•  Examine  and  test  how  the 
techniques  applied  to  pretrial  caseflow 
management  and  trial  management  in 
general  jurisdiction  court  civil  and 
criminal  cases  can  be  used  to  reduce  the 
cost  and  time  required  in  limited 
jurisdiction  high  volume  courts, 
domestic  relations  proceedings,  cases 
involving  children,  and  post- 
adjudication  matters. 

iii.  The  preparation  of  "think  pieces" 
exploring  emerging  issues  that  may 
result  in  significant  changes  in  the  court 
process  or  judicial  administration  tmd 
their  implications  for  judges,  court 
managers,  policymakers,  and  the  public. 
Grants  supporting  such  projects  are 
limited  to  no  more  than  $10,000.  The 
resulting  essay  should  be  directed  to  the 
court  commimity  and  be  of  publishable 
quality. 

Possible  topics  include,  but  are  not 
limited  to: 

•  The  imphcations  on  court 
procedures,  court  operations,  and 
judicial  selection  of  the  changing 
expectations  about  the  proper  role  of 
courts — from  adjudicators  to  problem 
solvers; 

•  The  proper  balance  between 
collaboration  with  the  community  and 
judicial  independence; 

•  The  implications  of  the  increasing 
commerce  via  the  Internet  for  the  State 
courts — what  special  problems  may 
arise  and  what  new  rules  and 
procedures  may  be  needed  to  address 
those  problems; 

•  How  the  increased  litigation 
resulting  fix>m  the  North  American  Free 
Trade  Agreement  and  the  global 
integration  of  business  affect  the  State 
courts — are  special  rules  and  procediues 
needed? 

•  What  the  new  "community  courts" 
can  learn  firom  the  experience  of  the  old 
justice  of  the  peace  courts, 

•  The  appropriateness  of  modifying 
methods  for  selecting,  qualifying,  and 
usingjuries;  and 

•  The  likely  extent,  nature,  and 
impact  on  the  courts  of  litigation  arising 
from  "Year  2000"  problems. 
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In  previous  funding  cycles,  the 
Institute  has  supported  national  and 
Statewide  "future  and  the  courts" 
conferences  and  training;  curricula, 
guidebooks,  a  video  on  visioning,  and  a 
long-range  planning  guide  for  trial 
courts;  the  testing  of  coordinated  State/ 
local  approaches  to  institutionalizing 
long-range  planning  by  the  courts;  and 
technical  assistance  to  courts 
conducting  futures  and  long-range 
planning. 

Sfl  has  also  supported  technical 
assistance  and  training  to  assist 
jurisdictions  establish  court-led  multi- 
agency  teams  to  address  critical 
community  problems;  executive 
management  programs  for  teams  of 
judges  and  court  administrators;  a  test 
of  the  feasibility  of  implementing  the 
Trial  Court  Peiformance  Standards  in 
general  jurisdiction  and  family  courts; 
Appellate  Court  Performance  Standards 
and  Measures;  tests  of  the  use  of  TQM 
approaches  in  trial  and  appellate  court 
and  State  court  administrative  offices; 
revision  of  the  Standards  on  Judicial 
Administration;  projects  identifying  the 
causes  of  delay  in  trial  and  appellate 
courts;  the  preparation  of  a  national 
agenda  for  assuring  prompt  and 
affordable  justice  and  the  development 
of  educational  programs  for  reducing 
litigation  cost  and  delay  in  civil, 
criminal,  domestic  relations,  and 
juvenile  courts;  the  testing  of  various 
types  of  weighted  caseload  systems;  a 
National  Interbranch  Conference  on 
Funding  the  State  Courts;  and  National 
Symposia  on  Court  Management. 

f.  Managed  care  and  the  courts.  The 
First  National  Conference  on  Managed 
Care  and  the  Criminal  Justice  System, 
held  Jime  28-30,  1998  in  Albuquerque, 
highlighted  what  many  judges  and  court 
personnel  need  to  know  about  the 
implications  of  managed  care  for  the 
courts  and  for  court-ordered  substance 
abuse,  mental  health,  and  other  services. 
Accordingly,  the  Institute  is  interested 
in  supporting  educational,  research,  and 
demonstration  projects  to: 

•  Develop  and  test  State,  regional, 
and  local  educational  programs  for 
judges  and  court  staff  on  &e 
implications  of  managed  care  for  the 
provision  of  drug  and  alcohol  treatment, 
mental  health  treatment,  and  other 
services  to  adult  and  juvenile  offenders, 
neglected  and  abused  children  and  their 
families,  and  persons  subject  to  civil 
commitment.  In  addition  to  defining 
managed  care  principles  and 
procedures,  the  curricula  and  materials 
(which  could  include  modules  for  use  at 
State  judicial  conferences  and  meetings 
of  State  clerk  and  court  managers 
associations)  should  cover  such  matters 
as:  (i)  Strategies  for  ensiuing  that 


contracts  with  managed  care 
organizations  satisfactorily  address 
court  concerns  such  as  protecting  public 
safety,  dealing  appropriately  with  non- 
compliance by  a  person  under  court 
order,  reporting,  providing  ancillary 
services,  and  (ii)  assuring  the  continuity 
and  prompt  provision  of  ordered 
services;  and  methods  for  establishing 
collaborative  public  sector  managed 
care  programs  for  court-ordered 
services. 

•  Draft  model  managed  care  contract 
provisions  and  letters  of  agreement  for 
the  provision  of  court-ordered  treatment 
and  services  to  adults  and  juveniles. 

•  Develop  and  test  performance 
measures  to  determine  the  quality  and 
appropriateness  of  court-ordered 
treatment  and  services. 

•  Document  public  sector  and  private 
sector  managed  care  programs  that 
effectively  provide  court-ordered 
treatment  and  other  services  to  adults 
and  juveniles. 

g.  Substance  abuse.  This  category 
includes  education,  technical 
assistance,  research,  and  evaluation 

i>rojects  to  assist  courts  in  handling  a 
arge  volume  of  substance  abuse-related 
criminal,  civil,  juvenile,  and  domestic 
relations  cases  fairly  and  ex(>editiously. 
(It  does  not  include  providing  support 
for  pluming,  establishing,  operating,  or 
enhancing  ■  local  drug  court)  The 
Institute  is  particularly  interested  in 
projects  to: 

•  Evaluate  the  effectiveness  of 
"family  drug  court"  programs  (i.e. 
specialized  calendars  that  provide 
intensely  supervised,  court-enforced 
substance  abuse  treatment  and  other 
services  to  families  involved  in  child 
neglect,  child  abuse,  domestic  violence, 
or  other  family  cases); 

•  Develop  a  self-evaluation  guide  for 
"juvenile  drug  court"  programs; 

•  Develop  and  test  curricula  on  the 
specific  knowledge  and  skills  needed  to 
manage  drug  court  programs  for  adults, 
juveniles,  or  families. 

•  Develop  and  test  effective 
approaches  for  identifying  and  treating 
substance  abuse  by  judges,  lawyers,  and 
court  staff,  and  determining  and 
lessening  the  impact  on  the  courts  of 
such  substance  abuse. 

(Applicants  interested  in  obtaining  grants  to 
plan,  implement,  operate,  or  enhance  a  drug 
court  program  should  contact  the  Drug  Court 
Program  Office,  Office  of  Justice  Programs, 
U.S.  Department  of  Justice.) 

The  Institute  has  supported  the 
presentation  of  the  1995  National 
Symposium  on  the  Implementation  and 
Operation  of  Court-Enforced  Drug 
Treatment  Pro-ams  as  well  as  the  1991 
National  Conference  on  Substance 
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Abuse  and  the  Courts,  and  efforts  to 
implement  the  State  and  local  plans 
developed  at  these  Conferences. 

It  has  also  supportea  projects  to 
evaluate  court-enforced  treatment 
programs,  and  other  court-based  alcohol 
and  drug  assessment  programs;  develop 
a  self-evaluation  guide  for  drug  courts: 
test  the  applicability  of  drug  courts  in 
non-urban  sites  and  develop  guidance 
for  jurisdictions  establishing  juvenile 
drug  courts;  involve  community  groups 
and  families  in  drug  court  programs: 
assess  the  impact  of  legislation  and 
court  decisions  dealing  with  drug- 
affected  infants;  develop  strategies  for 
coping  with  increasing  caseload 
pressures,  and  benchbooks  and  other 
educational  materials  on  child  abuse 
and  neglect  cases  involving  parental 
substance  abuse  and  appropriate 
sentences  for  pregnant  substance 
abusers:  test  the  use  of  a  dual  diagnostic 
treatment  model  for  domestic  violence 
cases  in  which  substance  abuse  was  a 
factor:  and  present  local  and  regional 
educational  programs  for  judges  and 
other  court  personnel  on  substance 
abuse  and  its  treatment.  In  addition,  SJI 
has  supported  an  information  system 
that  permits  courts,  criminal  justice 
agencies,  and  drug  treatment  providers 
to  share  information  electronically. 

h.  Children  and  families  in  court.  This 
category'  includes  education, 
demonstration,  evaluation,  technical 
assistance,  and  research  projects  to 
identify  and  inform  judges  of 
innovative,  effective  approaches  for 
handling  cases  involving  children  and 
families.  The  Institute  is  particularly 
interested  in  projects  to: 

•  Develop  ana  test  innovative 
protocol,  procedures,  educational 
programs,  and  other  measures  to 
determine  and  address  the  service  needs 
of  children  exposed  to  family  violence 
and  the  methods  for  mitigating  those 
effects  when  issuing  protection, 
custody,  visitation,  or  other  orders; 

•  Develop  and  test  guidelines, 
curricula,  and  other  materials  to  assist 
judges  in  establishing  and  enforcing 
custody,  and  support  orders  in  cases  in 
which  a  child  s  parents  were  never 
married  to  each  other; 

•  Develop  and  test  effective 
approaches  for  the  detention, 
adjudication,  and  disposition  of 
juveniles  under  age  13  who  are  accused 
of  involvement  in  a  violent  offense; 

•  Develop  and  test  procedures  and 
programs  to  include  victims  of  offenses 
committed  by  juveniles  in  the  juvenile 
court  process  (other  than  victim- 
offender  mediation  programs); 

•  Create  and  test  educational 
programs,  guidelines,  and  monitoring 
systems  to  assure  that  the  juvenile 


justice  system  meets  the  needs  of  girls 
and  children  of  color; 

•  Develop  and  test  innovative 
techniques  for  improving 
communication,  sharing  information, 
and  coordinating  juvenile  and  criminal 
courts  and  divisions; 

•  Design  or  evaluate  information 
systems  that  not  only  provide  aggregate 
data,  but  are  able  to  track  individual 
cases,  individual  juveniles,  and  specific 
families,  so  that  judges  and  court 
managers  can  manage  their  caseloads 
effectively,  track  placement  and  service 
delivery,  and  coordinate  orders  in 
different  proceedings  involving 
members  of  the  same  family;  and 

•  Develop  and  test  educational 
programs  to  assure  that  everyone 
coming  into  contact  with  courts  serving 
children  and  families  are  treated  with 
dignity,  respect,  and  courtesy. 

See  also  the  topics  listed  in  the 
Special  Interest  Category  on  Managed 
Care  and  the  Courts  (section  II.B.2.f.) 

In  previous  funding  cycles,  the 
Institute  supported  national  and  State 
conferences  on  courts,  children,  and  the 
family;  a  review  of  juvenile  courts  in 
light  of  the  upcoming  100th  anniversary 
of  the  founding  of  the  first  juvenile 
court;  testing  of  alternative  models  for 
achieving  the  goals  of  a  family  court 
without  altering  court  structure;  the 
authority  of  the  juvenile  court  to  enforce 
treatment  orders  and  the  role  of  juvenile 
court  judges;  validation  of  a  risk 
assessment  tool  for  juvenile  offenders; 
and  an  assessment  of  the  effectiveness 
of  various  inter\-ention  strategies  for 
young  violent  offenders  and  for  low-risk 
juvenile  offenders. 

In  addition,  the  Institute  has 
supported  a  symposium  on  the 
resolution  of  interstate  child  welfare 
issues;  and  educational  materials  on  the 
questioning  of  child  witnesses, 
determining  the  best  interest  of  a  child 
and  making  reasonable  efforts  to 
preserve  families,  adjudicating 
allegations  of  child  sexual  abuse  when 
custody  is  in  dispute,  child 
victimization,  handling  child  abuse  and 
neglect  cases  when  parental  substance 
abuse  is  involved,  and  on  children  as 
the  silent  victims  of  spousal  abuse. 

Other  Institute  grants  have  supported 
the  development  of  computer-based 
training  on  the  Uniform  Interstate 
Family  Support  Act,  and  the 
examination  of  supervised  visitation 
programs,  effective  court  responses 
when  domestic  violence  and  custody 
disputes  coincide,  and  foster  care 
review  procedures. 

The  institute  also  has  supported 
projects  to  enhance  coordination  of 
cases  involving  the  same  family  that  are 
being  heard  in  different  courts;  develop 


an  MIS  system  to  link  the  court  with 
executive  branch  and  private  juvenile 
justice  agencies  and  services;  assist 
States  considering  establishment  of  a 
family  court;  develop  national  and 
State-based  training  materials  for 
guardians  ad  litem  as  well  as  a  set  of 
performance  measures;  test  the  use  of 
differentiated  case  management  in 
juvenile  court  and  methods  for  reducing 
the  use  of  continuances;  and  develop 
innovative  approaches  for  coordinating 
the  appointment  of  guardians  and 
Federal  representative  payees  for 
disabled  persons. 

i.  Improving  the  courts'  response  to 
domestic  violence.  This  category 
includes  innovative  education, 
demonstration,  technical  assistance, 
evaluation,  and  research  projects  to 
improve  the  fair  and  effective 
processing,  consideration,  and 
disposition  of  cases  concerning 
domestic  violence  and  gender-related 
violent  crimes,  including  projects  to: 

•  Develop  and  test  metnods  for 
facilitating  recognition  and  enforcement 
of  protection  orders  issued  by  a  State, 
Federal,  or  Tribal  court  in  another 
jurisdiction; 

•  Determine  the  effective  use  of 
information  contained  in  protection 
order  files  stored  in  court  electronic 
databases  consistent  with  the  protection 
of  the  privacy  and  safety  of  victims  of 
violence; 

•  Evaluate  the  effectiveness  of 
domestic  violence  courts  (i.e., 
specialized  calendars  or  divisions  for 
considering  domestic  violence  cases  and 
related  matters),  including  their  impact 
on  victims,  offenders,  and  court 
operations; 

•  Assess  the  effectiveness  of 
including  jurisdiction  over  family 
violence  in  a  unified  family  court; 

•  Demonstrate  effective  ways  to 
coordinate  the  response  to  domestic 
violence  and  gender-related  crimes  of 
violence  among  courts,  criminal  justice 
agencies,  and  social  services  programs, 
and  to  assure  that  courts  are  fully  . 
accessible  to  victims  of  domestic 
violence  and  other  gender-related 
violent  crimes; 

•  Test  the  effectiveness  of  innovative 
sentencing  and  treatment  approaches  in 
cases  involving  domestic  violence  and 
other  gender-related  crimes  including 
sentences  that  incorporate  restorative 
justice  measures. 

Institute  fiinds  may  not  be  used  to 
provide  operational  support  to 
programs  offering  direct  services  or 
compensation  to  victims  of  crimes. 
(Applicants  interested  in  obtaining  such 
operational  support  should  contact  the 
Office  for  Victims  of  Crime  (OVC), 
Office  of  Justice  Programs.  U.S. 
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Department  of  Justice,  or  the  agency  in 
their  State  that  awards  OVC  funds  to 
State  and  local  victim  assistance  and 
compensation  programs.) 

In  previous  funding  cycles,  the 
Institute  supported  national  and  State 
conferences  on  family  violence  and  the 
courts  as  well  as  projects  to  implement 
the  action  plans  developed  at  these 
conferences;  preparation  of  descriptions 
of  innovative  court  practices  in  family 
violence  cases,  including  programs  for 
battered  mothers  and  their  children; 
and  development  of  recommendations 
on  how  to  improve  access  to  rural  courts 
for  victims  of  family  violence,  conduct 
fatality  reviews,  and  collect  and  report 
dispositional  and  other  data  concerning 
family  violence  cases. 

The  Institute  also  supported  a 
national  conference,  national  and 
regional  symposia,  and  the  development 
of  guides  on  the  implementation  of  the 
full  faith  and  credit  requirements 
included  in  the  Violence  Against 
Women  Act;  and  the  drafting  of  a 
proposed  uniform  statute  on  the 
recognition  of  protection  orders  from 
other  jurisdictions. 

In  addition,  Institute  grants  have 
resulted  in  the  development  of  curricula 
forjudges  on  a  range  of  topics  regarding 
the  handling  of  family  violence,  rape, 
and  sexual  assault  cases;  evaluations  of 
the  effectiveness  of  specialized  domestic 
violence  calendars,  court-ordered 
treatment  for  family  violence  offenders, 
the  use  of  alternatives  to  adjudication  in 
child  abuse  cases,  and  procedures  to 
improve  the  effectiveness  of  civil 
protection  orders  for  family  violence 
victims;  research  on  the  use  of 
mediation  in  domestic  relations  cases 
involving  allegations  of  violence,  the 
relevancy  of  culture  in  adjudicating  and 
disposing  of  family  violence  cases,  and 
effective  sentencing  of  sex  offenders; 
and  analyses  of  the  issues  related  to  the 
use  of  expert  testimony  in  criminal 
cases  involving  domestic  violence. 

The  Institute  also  has  funded  testing 
of  procedures  for  coordinating  multiple 
cases  involving  a  single  family  and  for 
electronic  filing  of  petitions  for 
protection  orders;  development  of  links 
among  courts,  criminal  justice  agencies, 
and  service  providers  to  share 
information  and  assist  victims  of 
violence;  and  the  production  of 
videotapes  and  other  educational 
programs  for  the  parties  in  divorce 
actions  and  their  children. 

j.  Improving  sentencing  practices. 
This  category  includes  education, 
demonstration,  technical  assistance, 
evaluation,  and  research  projects  to 
address  and  implement  the  findings  and 
recommendations  reached  at  the 
National  Symposium  on  Sentencing: 


The  Judicial  Response  to  Crime.  In 
particular,  the  Institute  is  interested  in 
projects  to: 

•  Identify  and  document  effective 
sentencing  approaches  for  particular 
types  of  offenders  and  offenses 
including  juvenile  offenders  tried  as 
adults; 

•  Improve  public  understanding  of 
sentencing  options  and  approaches  and 
their  cost  and  effectiveness: 

•  Eliminate  disparities  in  sentencing 
on  the  basis  of  race,  gender,  ethnicity, 
national  origin,  and  income; 

•  Assess  effective  and  appropriate 
approaches  for  sentencing  mentally  ill 
and  mentally  retarded  offenders;  and 

•  Develop  and  test  educational 
programs  and  materials  for  judges  on 
evaluating  expert  testimony  regarding 
sex  offenders;  appropriate  and  effective 
sentencing  and  treatment  of  sex 
offenders;  and  assuring  the  safety  of  the 
victim,  the  public,  and  the  offender 
when  a  community-based  sentence  is 
imposed. 

See  also  the  paragraph  on  developing 
and  testing  the  effectiveness  of 
sentences  based  on  restorative  justice 
principles  in  section  II.B.2.a.  and  the 
topics  listed  in  the  Special  Interest 
category  on  Managed  Care  and  the 
Courts,  section  II.B.2.f. 

In  addition  to  the  National 
Symposium  on  Sentencing,  the  Institute 
has  supported  development  of  a 
handbook,  educational  materials, 
symposia,  and  technical  assistance  on 
the  appropriate  and  effective  use  of 
intermediate  sanctions;  tests  of  the  use 
of  day-fines,  community  reparation 
boards,  special  court-ordered  programs 
for  women  offenders,  and  various  fine 
and  restitution  collection  programs;  and 
presentation  of  a  regional  conference  on 
implementation  of  sentencing 
innovations. 

k.  Improving  court  security.  This 
category  includes  demonstration, 
evaluation,  technical  assistance, 
education,  and  research  projects  to 
enhance  the  security  of  courthouses  and 
the  people  who  use  and  work  in  them. 
The  Institute  is  particularly  interested  in 
supporting  innovative  projects  to: 

•  Develop  policies,  protocols,  and 
procedures  designed  to  prevent 
harassment,  threats,  and  incidents 
endangering  the  lives  and  property  of 
judges,  court  employees,  jurors, 
litigants,  witnesses,  and  other  members 
of  the  public  in  court  facilities; 

•  Evaluate  innovative  applications  of 
technology  to  prevent  courthouse 
incidents  that  endanger  the  lives  and 
property  of  judges,  court  personnel,  and 
courtroom  participants;  and 

•  Develop  and  test  model  training 
programs  that  will  assist  judges  and 


court  personnel  in  protecting  their 
safety  and  that  of  jurors,  litigants, 
witnesses,  and  other  members  of  the 
public  in  court  facilities,  and  in 
managing  cases  involving  individuals  or 
organizations  unwilling  to  cooperate 
with  legal  or  administrative  procedures.^ 

In  previous  funding  cycles,  the 
Institute  has  supported  Statewide 
strategic  planning  to  enhance  court 
security;  a  demonstration  project  to 
organize  sharing  of  court  security  staff 
between  counties;  a  court  security 
clearinghouse:  and  an  educational 
program  and  benchbook  on  the  common 
law  court  movement. 

1.  The  relationship  between  State  and 
Federal  courts.  This  categorv  includes 
education,  research,  demonstration,  and 
evaluation  projects  designed  to  facilitate 
appropriate  and  effective 
communication,  cooperation,  and 
coordination  between  State  and  Federal 
courts.  The  Institute  is  particularlv 
interested  in  innovative  projects  that: 

i.  Develop  and  test  curricula  and 
disseminate  information  regarding 
effective  methods  being  used  at  the  trial 
court.  State,  and  Circuit  levels  to 
coordinate  cases  and  administrative 
activities,  and  share  facilities:  and 

ii.  Develop  and  test  new  approaches 
to: 

•  Implement  the  habeas  corpus 
provisions  of  the  Anti-Terrorism  Act  of 
1996: 

•  Handle  capital  habeas  corpus  cases 
fairly  and  efficiently; 

•  Coordinate  antf  process  mass  tort 
cases  fairly  and  efficiently  at  the  trial 
and  appellate  levels; 

•  Coordinate  cases  in  which  there  is 
concurrent  jurisdiction  including  State 
and  Federal  cases  brought  under  the 
Violence  Against  Women  Act: 

•  Develop  a  guidebook  for  judges  to 
assist  in  determining  whether  punitive 
damages  should  be  awarded,  calculating 
the  amount  in  which  they  should  be 
awarded,  and  instructing  jurors 
regarding  these  issues. 

•  Exchange  information  and 
coordinate  calendars  among  State  and 
Federal  courts;  and 

•  Share  facilities,  jury-  pools, 
alternative  dispute  resolution  programs, 
information  regarding  persons  on 
pretrial  release  or  probation,  and  court 
services. 

In  previous  funding  cycles,  the 
Institute  has  supported  national  and 
regional  conferences  on  State-Federal 
judicial  relationships,  a  national 
conference  on  mass  tort  litigation,  and 
the  Chief  Justices'  Special  Committee  on 
Mass  Tort  Litigation. 

In  addition,  the  Institute  has 
supported  projects  testmg  the  use 
common  electronic  filing  process  for  the 
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State  and  Federal  courts  in  New  Mexico, 
and  other  methods  of  State  and  Federal 
trial  and  appellate  court  cooperation: 
developing  judicial  impact  statement 
procedures  for  national  legislation 
affecting  State  courts:  establishing 
procedures  for  facilitating  certification 
of  questions  of  law:  assessing  the  impact 
on  the  State  courts  of  diversity  cases 
and  cases  brought  under  section  1983. 
the  procedures  used  in  Federal  habeas 
corpus  review  of  State  court  criminal 
coses,  and  the  factors  that  motivate 
litigants  to  select  Federal  or  State 
courts:  and  the  mechanisms  for 
transferring  cases  between  Federal  and 
State  courts,  as  well  as  the  methods  for 
effectively  consolidating,  deciding,  and 
managing  complex  litigation. 

The  Institute  has  also  supported  a 
clearinghouse  of  information  on  State 
constitutional  law  decisions; 
educational  programs  for  State  judges 
on  coordination  of  Federal  bankruptcy 
cases  with  State  litigation  as  well  as 
research  on  the  impact  of  bankruptcy 
stays  on  State  litigation:  and  the 
assignment  of  specialized  law  clerks  to 
trial  courts  hearing  capital  cases  in 
order  to  improve  the  fairness  and 
efficiency  of  death  penalty  litigation  at 
the  trial  level. 

C.  Single  Jurisdiction  Projects 

The  Board  will  consider  supporting  a 
limited  number  of  projects  submitted  by 
State  or  local  courts  that  address  the 
needs  of  only  the  applicant  State  or 
local  jurisdiction.  The  Institute  has 
established  two  categories  of  Single 
Jurisdiction  Projects: 

1.  Projects  Addressing  a  Critical  Need  of 
a  Single  State  or  Local  Jurisdiction 
Including  "Replication  Grants" 

a.  Description  of  the  program.  The 
Board  will  set  aside  up  to  $300,000  to 
support  projects  submitted  by  State  or 
local  courts  that  address  the  needs  of 
only  the  applicant  State  or  local 
jurisdiction.  A  project  under  this  section 
may  address  any  of  the  topics  included 
in  the  Special  Interest  Categories  or 
Statutory  Program  Areas.  Ordinarily,  the 
Institute  will  not  provide  support  solely 
for  the  purchase  of  equipment  or 
software. 

Concept  papers  for  single  jurisdiction 
projects  may  be  submitted  by  a  State 
court  system,  an  appellate  court,  or  a 
limited  or  general  jurisdiction  trial 
court.  All  awards  under  this  category 
are  subject  to  the  matching  requirements 
set  forth  in  section  X.B.I. 

The  Board  is  particularly  interested  in 
supporting  projects  to  replicate 
programs,  procedures,  or  strategies  that 
have  been  developed,  demonstrated,  or 
evaluated  through  an  SJI  grant.  (A  list  of 


examoles  of  such  grants  is  contained  in 
Appendi.x  IV.)  Replication  grants  are 
subject  to  the  same  limits  on  amount 
and  duration  as  other  project  grants. 
(See  section  V.) 

h.  Application  procedures.  Concept 
papers  and  applications  requesting 
funds  for  projects  under  this  section 
must  meet  the  requirements  of  sections 

VI.  ("Concept  Paper  Submission 
Requirements  for  New  Projects")  and 

VII.  ("Application  Requirements"), 
respectively,  and  must  demonstrate  that: 

i.  The  proposed  project  is  essential  to 
meeting  a  critical  need  of  the 
jurisdiction;  and 

ii.  The  need  cannot  be  met  solely  with 
State  and  local  resources  within  the 
foreseeable  future. 

2.  Technical  Assistance  Grants 

a.  Description  of  the  program.  The 
Board  will  set  aside  up  to  $400,000  to 
support  the  provision  of  technical 
assistance  to  State  and  local  courts.  The 
exact  amount  to  be  awarded  for  these 
grants  will  depend  on  the  number  and 
quality  of  the  applications  submitted  in 
this  category  and  other  categories  of  the 
Guideline.  The  Committee  will  reserve 
sufficient  funds  each  quarter  to  assure 
the  availability  of  technical  assistance 
grants  throughout  the  year.  The  program 
is  designed  to  provide  State  and  local 
courts  with  sufficient  support  to  obtain 
technical  assistance  to  diagnose  a 
problem,  develop  a  response  to  that 
problem,  and  initiate  implementation  of 
any  needed  changes. 

Technical  Assistance  grants  are 
limited  to  no  more  than  $30,000  each, 
and  may  cover  the  cost  of  obtaining  the 
services  of  expert  consultants;  travel  by 
a  team  of  officials  from  one  court  to 
examine  a  practice,  program,  or  facility 
in  another  jurisdiction  that  the 
applisant  court  is  interested  in 
replicating;  or  both.  Technical 
assistance  grant  funds  ordinarily  may    • 
not  be  used  to  support  production  of  a 
videotape.  Normally,  the  technical 
assistance  must  be  completed  within  12 
months  after  the  start-date  of  the  grant. 

b.  Eligibility  for  technical  assistance 
grants.  Only  a  State  or  local  court  may 
apply  for  a  Technical  Assistance  grant. 
As  with  other  awards  to  State  or  local 
courts,  cash  or  in-kind  match  must  be 
provided  equal  to  at  least  50%  of  the 
grant  amount. 

a.  Review  criteria.  Technical 
Assistance  grants  will  be  awarded  on 
the  basis  of  criteria  including:  whether 
the  assistance  would  address  a  critical 
need  of  the  court;  the  soundness  of  the 
technical  assistance  approach  to  the 
problem;  the  qualifications  of  the 
consultant(s)  to  be  hired,  or  the  specific 
criteria  that  will  be  used  to  select  the 


consultant(s);  commitment  on  the  part 
of  the  court  to  act  on  the  consultant's 
recommendations;  and  the 
reasonableness  of  the  proposed  budget. 
The  Institute  also  will  consider  factors 
such  as  the  level  and  nature  of  the 
match  that  would  be  provided,  diversity 
of  subject  matter,  geographic  diversity, 
the  level  of  appropriations  available  to 
the  Institute  in  the  current  year,  and  the 
amount  expected  to  be  available  in 
succeeding  fiscal  years. 

d.  Application  procedures.  In  lieu  of 
formal  applications,  applicants  for 
Technical  Assistance  grants  may 
submit,  at  any  time,  an  original  and 
three  copies  of  a  detailed  letter 
describing  the  proposed  project  and 
addressing  the  issues  listed  below. 
Letters  from  an  individual  trial  or 
appellate  court  must  be  signed  by  the 
presiding  judge  or  manager  of  that  court. 
Letters  from  the  State  court  system  must 
be  signed  by  the  Chief  Justice  or  State 
Court  Administrator. 

Although  there  is  no  prescribed  form 
for  the  letter  nor  a  minimum  or 
maximum  page  limit,  letters  of 
application  should  include  the 
following  information  to  assure  that 
each  of  the  criteria  is  addressed: 

i.  Need  for  Funding.  What  is  the 
critical  need  facing  the  court?  How  will 
the  proposed  technical  assistance  help 
the  court  meet  this  critical  need?  Why 
cannot  State  or  local  resources  fully 
support  the  costs  of  the  required 
consultant  services? 

ii.  Project  Description.  What  tasks 
would  the  consultant  be  expected  to 
perform  and  how  would  they  be 
accomplished?  Which  organization  or 
individual  would  be  hired  to  provide 
the  assistance  and  how  was  this 
consultant  selected?  If  a  consultant  has 
not  yet  been  identified,  what  procedures 
and  criteria  would  be  used  to  select  the 
consultant?  (Applicants  are  expected  to 
follow  their  jurisdiction's  normal 
procedures  for  procuring  consultant 
services.)  What  is  the  time  frame  for 
completion  of  the  technical  assistance? 
How  would  the  court  oversee  the  project 
and  provide  guidance  to  the  consultant, 
and  who  at  the  court  would  be 
responsible  for  coordinating  all  project 
tasks  and  submitting  quarterly  progress 
and  financial  status  reports? 

If  the  consultant  has  been  identified, 
the  applicant  should  provide  a  letter 
from  that  individual  or  organization 
documenting  interest  in  and  availability 
for  the  project,  as  well  as  the 
consultant's  ability  to  complete  the 
assignment  within  the  proposed  time 
period  and  for  the  proposed  cost.  The 
consultant  must  agree  to  submit  a 
detailed  written  report  to  the  court  and 
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the  Institute  upon  completion  of  the 
technical  assistance. 

iii.  Likehhood  of  Implementation. 
What  steps  have  been/will  be  taken  to 
facilitate  implementation  of  the 
consultant's  recommendations  upon 
completion  of  the  technical  assistance? 
For  example,  if  the  support  or 
cooperation  of  specific  court  officials  or 
committees,  other  agencies,  funding 
bodies,  organizations,  or  a  court  other 
than  the  applicant  will  be  needed  to 
adopt  the  changes  recommended  by  the 
consultant  and  approved  by  the  court, 
how  will  they  be  involved  in  the  review 
of  the  recommendations  and 
development  of  the  implementation 
plan? 

iv.  Budget  and  Matching  State 
Contribution.  A  completed  Form  E, 
"Preliminary  Budget"  (see  Appendix  V) 
and  budget  narrative  must  be  included 
with  the  applicant's  letter  requesting 
technical  assistance.  The  estimated  cost 
of  the  technical  assistance  services 
should  be  broken  dowrn  into  the 
categories  listed  on  the  budget  form 
rather  than  aggregated  under  the 
Consultant/Contractual  category. 

The  budget  narrative  should  provide 
the  basis  for  all  project-related  costs, 
including  the  basis  for  determining  the 
estimated  consulteint  costs,  if 
compensation  of  the  consultant  is 
required  (e.g.,  number  of  days  per  task 
times  the  requested  daily  consultant 
rate).  Applicants  should  be  aware  that 
consultant  rates  above  $300  per  day 
must  be  approved  in  advance  by  the 
Institute,  and  that  no  consultant  will  be 
paid  at  a  rate  in  excess  of  $900  per  day. 
In  addition,  the  budget  should  provide 
for  submission  of  two  copies  of  the 
consultant's  final  report  to  the  Institute. 

Recipients  of  technical  assistance 
grants  do  not  have  to  submit  an  audit, 
but  must  maintain  appropriate 
dociunentation  to  support  expenditures. 
(See  section  X.M.) 

v.  Support  for  the  Project  from  the 
State  Supreme  Court  or  its  Designated 
Agency  or  Council.  Written  conciurence 
on  the  need  for  the  technical  assistance 
must  be  submitted.  This  concurrence 
may  be  a  copy  of  SJI  Form  B  (see 
Appendix  VI)  signed  by  the  Chief 
Justice  of  the  State  Supreme  Court  or  the 
Chief  Justice's  designee,  or  a  letter  from 
the  State  Chief  Justice  or  designee.  The 
conciurence  may  be  submitted  with  the 
applicant's  letter  or  under  separate 
cover  prior  to  consideration  of  the 
application.  The  conciurence  also  must 
specify  whether  the  State  Supreme 
Court  would  receive,  administer,  and 
account  for  the  grant  funds,  if  awarded, 
or  would  designate  the  local  court  or  a 
specified  agency  or  council  to  receive 
the  funds  directly. 


Letters  of  application  may  be 
submitted  at  any  time;  however,  all  of 
the  letters  received  during  a  calendar 
quarter  will  be  considered  at  one  time. 
Applicants  submitting  letters  between 
June  12  and  September  30,  1998  will  be 
notified  of  the  Board's  decision  by 
December  11, 1998;  those  submitting 
letters  between  October  1,  1998  and 
January  15.  1999  will  be  notified  \jy 
March  31, 1999;  notification  of  the 
Board's  decisions  concerning  letters 
mailed  between  January  16  and  March 
12,  1999,  will  be  made  by  May  28, 1999; 
notice  of  decisions  regarding  letters 
submitted  between  March  13  and  June 
1 1,  1999  will  be  made  by  August  31, 

1999.  Subject  to  the  availabiUty  of 
sufficient  appropriations  for  fiscal  year 

2000,  appUcants  submitting  letters 
between  June  12  and  September  30, 
1999,  will  be  notified  by  December  17, 
1999. 

If  the  support  or  cooperation  of 
agencies,  funding  bodies,  organizations, 
or  courts  other  than  the  applicant  would 
be  needed  in  order  for  the  consultant  to 
perform  the  required  tasks,  written 
assurances  of  such  support  or 
cooperation  should  accompany  the 
application  letter.  Support  letters  also 
may  be  submitted  under  separate  cover; 
however,  to  ensure  that  there  is 
sufficient  time  to  bring  them  to  the 
attention  of  the  Board's  Technical 
Assistance  Committee,  letters  sent 
under  separate  cover  must  be  received 
not  less  than  three  weeks  prior  to  the 
Board  meeting  at  which  the  technical 
assistance  requests  will  be  considered 
(i.e.,  by  October  30,  1998,  and  February 
11,  April  9,  and  July  16, 1999). 
vi.  Grantee  Responsibilities. 
Technical  Assistance  grant  recipients 
are  subject  to  the  same  quarterly 
reporting  requirements  as  other  Institute 
grantees.  At  the  conclusion  of  the  grant 
period,  a  Technical  Assistance  grant 
recipient  must  complete  a  Technical 
Assistance  Evaluation  Form.  The 
grantee  also  must  submit  to  the  Institute 
two  copies  of  a  final  report  that  explains 
how  it  intends  to  act  on  the  consultant's 
recommendations,  as  well  as  two  copies 
of  the  consultant's  written  report. 

ni.  Definitions 

The  following  definitions  apply  for 
the  purposes  of  this  Guideline: 

A.  Institute 

The  State  Justice  Institute. 

B.  State  Supreme  Court 

The  highest  appellate  court  in  a  State, 
or,  for  the  purposes  of  the  Institute 
program,  a  constitutionally  or 
legislatively  estabfished  judicial  council 
that  acts  in  place  of  that  court.  In  States 


having  more  than  one  court  with  final 
appellate  authority.  State  Supreme 
Court  shall  mean  that  court  which  also 
has  administrative  responsibility  for  the 
State's  judicial  system.  State  Supreme 
Court  also  includes  the  office  of  the 
court  or  council,  if  any.  it  designates  to 
perform  the  functions  described  in  this 
Guideline. 

C.  Designated  Agency  or  Council 

The  office  or  judicial  body  which  is 
authorized  under  State  law  or  by 
delegation  from  the  State  Supreme 
Court  to  approve  applications  for  funds 
and  to  receive,  administer,  and  be 
accountable  for  those  funds. 

D.  Grantee 

The  organization,  entity,  or  individual 
to  which  an  award  of  Institute  funds  is 
made.  For  a  grant  based  on  an 
application  from  a  State  or  local  court, 
grantee  refers  to  the  State  Supreme 
Court  or  its  designee. 

E.  Subgrantee 

A  State  or  local  court  which  receives 
Institute  funds  through  the  State 
Supreme  Court. 

F.  Match 

The  portion  of  project  costs  not  borne 
by  the  Institute.  Match  includes  both  in- 
kind  and  cash  contributions.  Cash 
match  is  the  direct  outlay  of  funds  by 
the  grantee  to  support  the  project.  In- 
kind  match  consists  of  contributions  of 
time,  services,  space,  supplies,  etc., 
made  to  the  project  by  the  grantee  or 
others  (e.g.,  advisory  board  members) 
working  directly  on  the  project.  Under 
normal  circumstances,  allowable  match 
may  be  incurred  only  during  the  project 
period.  When  appropriate,  and  with  the 
prior  written  permission  of  the  Institute, 
match  may  be  incurred  from  the  date  of 
the  Board  of  Directors'  approval  of  an 
award.  Match  does  not  include  project- 
related  income  such  as  tuition  or 
revenue  from  the  sale  of  grant  products, 
or  the  time  of  participants  attending  an 
education  program.  Amounts 
contributed  as  cash  or  in-kind  match 
may  not  be  recovered  through  the  sale 
of  grant  products  during  or  following 
the  grant  period. 

G.  Continuation  Grant 

A  grant  of  no  more  than  24  months  to 
permit  completion  of  activities  initiated 
under  an  existing  histitute  grant  or 
enhancement  of  the  products  or  services 
produced  during  the  prior  grant  period. 

H.  On -going  Support  Grant 

A  grant  of  up  to  36  months  to  support 
a  project  that  is  national  in  scope  and 
that  provides  the  State  courts  with 


46302 


Federal  Register/ Vol.  63,  No.  168/Monday,  August  31,  1998/Notices 


services,  programs  or  products  for 
which  there  is  a  continuing  important 
need. 

/.  Human  Subjects 

Individuals  who  are  participants  in  an 
experimental  procedure  or  who  are 
asked  to  provide  information  about 
themselves,  their  attitudes,  feelings, 
opinions  and/or  experiences  through  an 
interview,  questionnaire,  or  other  data 
collection  technique. 

/.  Curriculum 

The  materials  needed  to  replicate  an 
education  or  training  program 
developed  with  grant  funds  including, 
but  not  limited  to:  the  learning 
objectives;  the  presentation  methods;  a 
sample  agenda  or  schedule;  an  outline 
of  presentations  and  other  instructors' 
notes;  copies  of  overhead  transparencies 
or  other  visual  aids;  exercises,  case 
studies,  hypotheticals,  quizzes  and 
other  materials  for  involving  the 
participants;  background  materials  for 
participants;  evaluation  forms;  and 
suggestions  for  replicating  the  program 
including  possible  faculty  or  the 
preferred  qualifications  or  experience  of 
those  selected  as  faculty. 

K.  Products 

Tangible  materials  resulting  from 
funded  projects  including,  but  not 
limited  to:  curricula;  monographs; 
reports;  books;  articles;  manuals; 
handbooks;  benchbooks;  guidelines; 
videotapes;  audiotapes;  computer 
software;  and  CD-ROM  disks. 

IV.  Eligibility  for  Award 

In  awarding  funds  to  accomplish 
these  objectives  and  purposes,  the 
Institute  has  been  authorized  by 
Congress  to  award  grants,  cooperative 
agreements,  and  contracts  to  State  and 
local  courts  and  their  agencies  (42 
U.S.C.  10705(b)(1)(A));  national 
nonprofit  organizations  controlled  by, 
operating  in  conjunction  with,  and 
serving  the  judicial  branches  of  State 
governments  (42  U.S.C.  10705  (b)(1)(B)); 
and  national  nonprofit  organizations  for 
the  education  and  training  of  judges  and 
support  personnel  of  the  judicial  branch 
of  State  governments  (42  U.S.C. 
10705(b)(1)(C)). 

An  applicant  will  be  considered  a 
national  education  and  training 
applicant  under  section  10705(b)(1)(C) 
if:  (1)  the  principal  purpose  or  activity 
of  the  applicant  is  to  provide  education 
and  training  to  State  and  local  judges 
and  court  personnel;  and  (2)  the 
applicant  demonstrates  a  record  of 
substantial  experience  in  the  field  of 
judicial  education  and  training. 


The  Institute  also  is  authorized  to 
make  awards  to  other  nonprofit 
organizations  with  expertise  in  judicial 
administration,  institutions  of  higher 
education,  individuals,  partnerships, 
firms,  corporations,  and  private  agencies 
with  expertise  in  judicial 
administration,  provided  that  the 
objectives  of  the  relevant  program 
area(s)  can  be  served  better.  In  making 
this  judgment,  the  Institute  will 
consider  the  likely  replicability  of  the 
projects'  methodology  and  results  in 
other  jurisdictions.  For-profit 
organizations  are  also  eligible  for  grants 
and  cooperative  agreements;  however, 
they  must  waive  their  fees. 

The  Institute  may  also  make  awards  to 
Federal,  State  or  local  agencies  and 
institutions  other  than  courts  for 
services  that  cannot  be  adequately 
provided  through  nongovernmental 
arrangements. 

In  addition,  the  Institute  may  enter 
into  inter-agency  agreements  with  other 
public  or  private  funders  to  support 
projects  consistent  with  the  purpose  of 
the  State  Justice  Institute  Act. 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Supreme  Court  or  its  designated  agency 
or  council.  The  latter  shall  receive  all 
Institute  funds  awarded  to  such  courts 
and  be  responsible  for  assuring  proper 
administration  of  Institute  funds,  in 
accordance  with  section  XI. B. 2.  of  this 
Guideline.  A  list  of  persons  to  contact 
in  each  State  regarding  approval  of 
applications  from  State  and  local  courts 
and  administration  of  Institute  grants  to 
those  courts  is  contained  in  Appendix  I. 

V.  Types  of  Projects  and  Grants;  Size  of 
Awards 

A.  Types  of  Projects 

Except  as  expressly  provided  in 
section  II.B.2.b.  and  II. C.  above,  the 
Institute  has  placed  no  limitation  on  the 
overall  number  of  awards  or  the  number 
of  awards  in  each  special  interest 
category.  The  general  types  of  projects 
are: 

1.  Education  and  training; 

2.  Research  and  evaluation; 

3.  Demonstration;  and 

4.  Technical  assistance. 

B.  Types  of  Grants 

The  Institute  has  established  the 
following  types  of  grants: 

1.  Project  grants  (See  sections  II. B., 
andC.l.,  VI.,andVU.): 

2.  Continuation  grants  (See  sections 
III.H.  and  IX.A.); 

3.  On-going  Support  grants  (See 
sections  III. I.  and  IX. B.); 

4.  Technical  Assistance  grants  (See 
section  II.C.2); 


5.  Curriculum  Adaptation  grants  (See 
section  II.B.2.b.ii.);  and 

6.  Scholarships  (See  section 
II.B.2.b.iii). 

C.  Maximum  Size  of  Awards 

1.  Except  as  specified  below, 
applications  for  new  project  grants  and 
applications  for  continuation  grants  may 
request  funding  in  amounts  up  to 
$200,000,  although  new  and 
continuation  awards  in  excess  of 
$150,000  are  likely  to  be  rare  and  to  be 
made,  if  at  all,  only  for  highly  promising 
proposals  that  will  have  a  significant 
impact  nationally. 

2.  Applications  for  on-going  support 
grants  may  request  funding  in  amounts 
up  to  $600,000  over  three  years, 
although  awards  in  excess  of  $450,000 
are  likely  to  be  rare.  At  the  discretion  of 
the  Board,  the  funds  for  on-going 
support  grants  may  be  awarded  either 
entirely  from  the  Institute's 
appropriations  for  the  fiscal  year  of  the 
award  or  from  the  Institute's 
appropriations  for  successive  fiscal 
years  beginning  with  the  fiscal  year  of 
the  award.  When  funds  to  support  the 
full  amount  of  an  on-going  support  grant 
are  not  awarded  from  the  appropriations 
for  the  fiscal  year  of  award,  funds  to 
support  any  subsequent  years  of  the 
grant  will  be  made  available  upon  (1) 
the  satisfactory  performance  of  the 
project  as  reflected  in  the  Quarterly 
Progress  Reports  required  to  be  filed  and 
grant  monitoring;  (2)  the  availability  of 
appropriations  for  that  fiscal  year;  and 
(3)  a  determination  that  the  project 
continues  to  fall  within  the  Institute's 
priorities. 

3.  Applications  for  technical 
assistance  grants  may  request  funding  in 
amounts  up  to  $30,000. 

4.  Applications  for  curriculum 
adaptation  grants  may  request  funding 
in  amounts  up  to  $20,000. 

5.  Applications  for  scholarships  may 
request  funding  in  amounts  up  to 
$1,500. 

D.  Length  of  Grant  Periods 

1.  Grant  periods  for  all  new  and 
continuation  projects  ordinarily  will  not 
exceed  15  months. 

2.  Grant  periods  for  on-going  support 
grants  ordinarily  will  not  exceed  36 
months. 

3.  Grant  periods  for  technical 
assistance  grants  and  curriculum 
adaptation  grants  ordinarily  will  not 
exceed  12  months. 

VI.  Concept  Paper  Submission 
Requirements  for  New  Projects 

Concept  papers  are  an  extremely 
important  part  of  the  application 
process  because  they  enable  the 


Institute  to  learn  the  program  areas  of 
primary  interest  to  the  courts  and  to 
explore  innovative  ideas,  without 
imposing  heavy  burdens  on  prospective 
applicants.  The  use  of  concept  papers 
also  permits  the  Institute  to  better 
project  the  nature  and  amount  of  grant 
awards.  The  concept  paper  requirement 
and  the  submission  deadlines  for 
concept  papers  and  applications  may  be 
waived  by  the  Executive  Director  for 
good  cause  (e.g.,  the  proposed  project 
could  provide  a  significant  benefit  to  the 
State  courts  or  the  opportunity  to 
conduct  the  project  did  not  arise  until 
after  the  deadline). 
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A.  Format  and  Content 

All  concept  papers  must  include  a 
cover  sheet,  a  program  narrative,  and  a 
preliminary  budget. 

1.  The  Cover  Sheet 

The  cover  sheet  for  all  concept  papers 
must  contain: 

a.  A  title  that  clearly  describes  the 
proposed  project; 

b.  The  name  and  address  of  the  court, 
organization,  or  individual  submitting 
the  paper; 

c.  The  name,  title,  address  (if  different 
from  that  in  b.),  and  telephone  number 
of  a  contact  person  who  can  provide 
further  information  about  the  paper; 

d.  The  letter  of  the  Special  Interest 
Category  (see  section  II. B. 2.)  or  the 
number  of  the  statutory  Program  Area 
(see  section  II.A.)  that  the  proposed 
project  addresses  most  directly;  and 

e.  The  estimated  length  of  the 
proposed  project. 

Applicants  requesting  the  Board  to 
wraive  the  application  requirement  and 
approve  a  grant  of  less  than  $40,000 
based  on  the  concept  paper,  should  add 
APPLICATION  WAIVER  REQUESTED 
to  the  information  on  the  cover  page. 

2.  The  Program  Narrative 

The  program  narrative  of  a  concept 
paper  should  be  no  longer  than 
necessary,  but  must  not  exceed  eight  (8) 
double-spaced  pages  on  8V2  by  11  inch 
paper.  Margins  must  be  at  least  1  inch 
and  type  size  must  be  at  least  12  point 
and  12  cpi.  The  pages  should  be 
numbered.  The  narrative  should 
describe: 

a.  Why  is  this  project  needed  and  how 
will  it  benefit  State  courts?  If  the  project 
is  to  be  conducted  in  a  specific 
location(s),  applicants  should  discuss 
the  particular  needs  of  the  project  site(s) 
to  be  addressed  by  the  project,  why 
those  needs  are  not  being  met  through 
the  use  of  existing  materials,  programs, 
procedures,  services,  or  other  resources, 
and  the  benefits  that  would  be  realized 
by  the  proposed  site(s). 


If  the  project  is  not  site-specific, 
applicants  should  discuss  the  problems 
that  the  proposed  project  will  address, 
why  existing  materials,  programs, 
procedures,  services,  or  other  resources 
do  not  adequately  resolve  those 
problems,  and  the  benefits  that  would 
be  realized  from  the  project  by  State 
courts  generally. 

b.  What  will  be  done  if  a  grant  is 
awarded?  Applicants  should  include  a 
summary  description  of  the  project  to  be 
conducted  and  the  approach  to  be  taken, 
including  the  anticipated  length  of  the 
grant  period.  Applicants  requesting  a 
waiver  of  the  application  requirement 
for  a  grant  of  less  than  $40,000  should 
explain  the  proposed  methods  for 
conducting  the  project  as  fully  as  space 
allows,  and  include  a  detailed  task 
schedule  as  an  attachment  to  the 
concept  paper. 

c.  How  will  the  effects  and  quality  of 
the  project  be  determined?  Applicants 
should  include  a  summary  description 
of  how  the  project  will  be  evaluated, 
including  the  evaluation  criteria. 

d.  How  will  others  find  out  about  the 
project  and  be  able  to  use  the  results? 
Applicants  should  describe  the  products 
that  will  resuh,  the  degree  to  which  they 
will  be  applicable  to  courts  across  the 
nation,  and  to  whom  the  products  and 
resuhs  of  the  project  will  be 
disseminated  in  addition  to  the  SJI- 
designated  libraries  (e.g..  State  chief 
justices,  specified  groups  of  trial  judges. 
State  court  administrators,  specified 
groups  of  trial  court  administrators. 
State  judicial  educators,  or  other 
audiences). 

3.  The  Budget 

a.  Preliminary  budget.  A  preliminary 
budget  must  be  attached  to  the  narrative 
that  includes  the  information  specified 
on  Form  E  included  in  Appendix  VI  of 
this  Guideline.  AppHcants  should  be 
aware  that  prior  written  I/istitute 
approval  is  required  for  any  consultant 
rate  in  excess  of  $300  per  day.  and  that 
Institute  funds  may  not  be  used  to  pay 
a  consultant  in  excess  of  $900  per  day. 

b.  Concept  papers  requesting 
accelerated  award  of  a  grant  of  less  than 
$40,000.  Applicants  requesting  a  waiver 
of  the  application  requirement  and 
approval  of  a  grant  based  on  a  concept 
paper  under  section  VI.C,  must  attach 
to  Form  E  (see  Appendix  VI)  a  budget 
narrative  that  explains  the  basis  for  each 
of  the  items  listed,  and  indicates 
whether  the  costs  would  be  paid  from 
grant  funds,  through  a  matching 
contribution,  or  from  other  sources. 
Courts  requesting  an  accelerated  award 
must  also  attach  a  Certificate  of  State 
Approval  (Form  B)  signed  by  the  Chief 


Justice  of  the  State  Supreme  Court  or  the 
Chief  Justice  s  designee. 

4.  Letters  of  Cooperation  or  Support 
The  Institute  encourages  concept 

paper  applicants  to  attach  letters  of 
cooperation  and  support  from  the  courts 
and  related  agencies  that  will  be 
involved  in  or  directly  affected  by  the 
proposed  project.  Letters  of  support  also 
may  be  sent  under  separate  cover. 
However,  in  order  to  ensure  that  there 
is  sufficient  time  to  bring  them  to  the 
Board's  attention,  support  letters  sent 
under  separate  cover  must  be  received 
no  later  than  Januar>'  6,  1999. 

5.  Page  Limits 

a.  The  Institute  will  not  accept 
concept  papers  with  program  narratives 
exceeding  the  limits  set  in  sections 
VI.A.2.  The  page  limit  does  not  include 
the  cover  page,  budget  form,  the  budget 
narrative  if  required  under  section 
VI.A.S.b.,  the  task  schedule  if  required 
under  section  VI.A.2.b.,  and  any  letters 
of  cooperation  or  endorsements. 
Additional  material  should  not  be 
attached  unless  it  is  essential  to  impart 
a  clear  understanding  of  the  project. 

b.  Applicants  submitting  more  than 
one  concept  paper  may  include  material 
that  would  be  identical  in  each  concept 
paper  in  a  cover  letter,  and  incorporate 
that  material  by  reference  in  each  paper. 
The  incorporated  material  will  be 
counted  against  the  eight-page  limit  for 
each  paper.  A  copy  of  the  cover  letter 
should  be  attached  to  each  copy  of  each 
concept  paper. 

6.  Sample  Concept  Papers 

Sample  concept  papers  from  previous 
funding  cycles  are  available  from  the 
Institute  upon  request. 

B.  Selection  Criteria  ~ 

1.  All  concept  papers  will  be 
evaluated  on  the  basis  of  the  following 
criteria: 

a.  The  demonstration  of  need  for  the 
project; 

b.  The  soundness  and  innovativeness 
of  the  approach  described: 

c.  The  benefits  to  be  derived  from  the 
project; 

d.  The  reasonableness  of  the  proposed 
budget; 

e.  The  proposed  project's  relationship 
to  one  of  the  "Special  Interest" 
categories  set  forth  in  section  II. B:  and 

f.  The  degree  to  which  the  findings, 
procedures,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions. 

"Single  jurisdiction"  concept  papers 
submitted  puiSuant  to  section  n.C.  will 
be  rated  on  the  proposed  project's 
relation  to  one  of  the  "Special  Interest" 
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categories  set  forth  in  section  II. B..  and 
on  the  special  requirements  listed  in 
section  II.C.  1. 

2.  In  determining  which  concept 
papers  will  be  approved  for  award  or 
selected  for  development  into  full 
applications,  the  Institute  will  also 
consider  the  availability  of  financial 
assistance  from  other  sources  for  the 
project;  the  amount  and  nature  (cash  or 
in-kind)  of  the  applicant's  anticipated 
match;  whether  the  applicant  is  a  State 
court,  a  national  court  support  or 
education  organization,  a  non-court  unit 
of  government,  or  another  type  of  entity 
eligible  to  receive  grants  under  the 
Institute's  enabling  legislation  (see  42 
U.S.C.  10705(b),  as  amended  and 
section  IV  above);  the  extent  to  which 
the  proposed  project  would  also  benefit 
the  Federal  courts  or  help  the  State 
courts  enforce  Federal  constitutional 
and  legislative  requirements,  and  the 
level  of  appropriations  available  to  the 
Institute  in  the  current  year  and  the 
amount  expected  to  be  available  in 
succeeding  fiscal  years. 

C.  Review  Process 

Concept  papers  will  be  reviewed 
competitively  by  the  Board  of  Directors. 
Institute  staff  will  prepare  a  narrative 
summary  and  a  rating  sheet  assigning 
points  for  each  relevant  selection 
criterion  for  those  concept  papers  which 
fall  within  the  scope  of  the  Institute's 
funding  program  and  merit  serious 
consideration  by  the  Board.  Staff  will 
also  prepare  a  list  of  those  papers  that, 
in  the  judgment  of  the  Executive 
Director,  propose  projects  that  lie 
outside  the  scope  of  the  Institute's 
funding  program  or  are  not  likely  to 
merit  serious  consideration  by  the 
Board.  The  narrative  summaries,  rating 
sheets,  and  list  of  non-reviewed  papers 
will  be  presented  to  the  Board  for  its 
review.  Committees  of  the  Board  will 
review  concept  paper  summaries  within 
assigned  program  areas  and  prepare 
recommendations  for  the  full  Board. 
The  full  Board  of  Directors  will  then 
decide  which  concept  paper  applicants 
should  be  invited  to  submit  formal 
applications  for  funding.  The  decision 
to  invite  an  application  is  solely  that  of 
the  Board  of  Directors. 

The  Board  may  waive  the  application 
requirement  and  approve  a  grant  based 
on  a  concept  paper  for  a  project 
requiring  less  than  $40,000,  when  the 
need  for  and  benefits  of  the  project  are 
clear,  and  the  methodology  and  budget 
require  little  additional  explanation. 
Applicants  considering  whether  to 
request  consideration  for  an  accelerated 
award  should  make  certain  that  the 
proposed  budget  is  sufficient  to 
accomplish  the  project  objectives  in  a 


quality  manner.  Because  the  Institute's 
experience  has  been  that  projects  to 
conduct  empirical  research  or  a  program 
evaluation  ordinarily  require  a  more 
thorough  explanation  of  the 
methodology  to  be  used  than  can  be 
provided  within  the  space  limitations  of 
a  concept  paper,  the  Board  is  unlikely 
to  waive  the  application  requirement  for 
such  projects. 

D.  Submission  Requirements 

Except  as  noted  below,  an  original 
and  three  copies  of  all  concept  papers 
submitted  for  consideration  in  Fiscal 
Year  1999  must  be  sent  by  first  class  or 
overnight  mail  or  by  courier  (but  not  by 
fax  or  e-mail)  no  later  than  November 
24, 1998. 

A  postmark  or  courier  receipt  will 
constitute  evidence  of  the  submission 
date.  All  envelopes  containing  concept 
papers  should  be  marked  CONCEPT 
PAPER  and  should  be  sent  to:  State 
Justice  Institute,  1650  King  Street,  Suite 
600,  Alexandria,  Virginia  22314. 

The  Institute  will  send  wTitten  notice 
to  all  persons  submitting  concept 
papers,  informing  them  of  the  Board's 
decisions  regarding  their  papers  and  of 
the  key  issues  and  questions  that  arose 
during  the  review  process.  A  decision 
by  the  Board  not  to  invite  an  application 
may  not  be  appealed,  but  applicants 
may  resubmit  the  concept  paper  or  a 
revision  thereof  in  a  subsequent  round 
of  funding.  The  Institute  will  also  notify 
the  designated  State  contact  listed  in 
Appendix  I  when  the  Board  invites 
applications  that  are  based  on  concept 
papers  which  are  submitted  by  courts 
within  their  State  or  which  specify  a 
participating  site  within  their  State. 

Receipt  of  each  concept  paper  will  be 
acknowledged  in  wnriting.  Extensions  of 
the  deadline  for  submission  of  concept 
papers  will  not  be  granted. 

VII.  Application  Requirements  for  New 
Projects 

An  application  for  Institute  funding 
support  must  include  an  application 
form;  budget  forms  (with  appropriate 
documentation);  a  project  abstract  and 
program  narrative;  a  disclosure  of 
lobbying  form,  when  applicable;  and 
certain  certifications  and  assurances. 
The  required  application  forms  will  be 
sent  to  applicants  invited  to  submit  a 
full  application.  Applicants  may 
photocopy  the  forms  to  make 
completion  easier. 

A.  Forms 

1.  Application  Form  (FORM  A) 

The  application  form  requests  basic 
information  regarding  the  proposed 
project,  the  applicant,  and  the  total 


amount  of  funding  support  requested 
from  the  Institute.  It  also  requires  the 
signature  of  an  individual  authorized  to 
certify  on  behalf  of  the  applicant  that 
the  information  contained  in  the 
application  is  true  and  complete,  that 
submission  of  the  application  has  been 
authorized  by  the  applicant,  and  that  if 
funding  for  the  proposed  project  is 
approved,  the  applicant  will  comply 
with  the  requirements  and  conditions  of 
the  award,  including  the  assurances  set 
forth  in  Form  D. 

2.  Certificate  of  State  Approval  (FORM 
B) 

An  application  from  a  State  or  local 
court  must  include  a  copy  of  FORM  B 
signed  by  the  State's  Chief  Justice  or 
Chief  Judge,  the  director  of  the 
designated  agency,  or  the  head  of  the 
designated  council.  The  signature 
denotes  that  the  proposed  project  has 
been  approved  by  the  State's  highest 
court  or  the  agency  or  council  it  has 
designated.  It  denotes  further  that  if 
funding  for  the  project  is  approved  by 
the  Institute,  the  court  or  the  specified 
designee  will  receive,  administer,  and 
be  accountable  for  the  awarded  funds. 

3.  Budget  Forms  (FORM  C  or  Cl) 

Applicants  may  submit  the  proposed 
project  budget  either  in  the  tabular 
format  of  FORM  C  or  in  the  spreadsheet 
format  of  FORM  Cl.  Applicants 
requesting  $100,000  or  more  are 
strongly  encouraged  to  use  the 
spreadsheet  format.  If  the  proposed 
project  period  is  for  more  than  a  year, 
a  separate  form  should  be  submitted  for 
each  year  or  portion  of  a  year  for  which 
grant  support  is  requested,  as  well  as  for 
the  total  length  of  the  project. 

In  addition  to  FORM  C  or  Cl, 
applicants  must  provide  a  detailed 
budget  narrative  providing  an 
explanation  of  the  basis  for  the 
estimates  in  each  budget  category.  (See 
section  VII.D.) 

If  funds  from  other  sources  are 
required  to  conduct  the  project,  either  as 
match  or  to  support  other  aspects  of  the 
project,  the  source,  current  status  of  the 
request,  and  anticipated  decision  date 
must  be  provided. 

4.  Assurances  (FORM  D) 

This  form  lists  the  statutory, 
regulatory,  and  policy  requirements  and 
conditions  with  which  recipients  of 
Institute  funds  must  comply. 

5.  Disclosure  of  Lobbying  Activities 

This  form  requires  applicants  other 
than  units  of  State  or  local  government 
to  disclose  whether  they,  or  another 
entity  that  is  part  of  the  same 
organization  as  the  applicant,  have 
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advocated  a  position  before  Congress  on 
any  issue,  and  to  identify  the  specific 
subjects  of  their  lobbying  efforts.  (See 
section  X.D.) 

B.  Project  Abstract 

The  abstract  should  highlight  the 
purposes,  goals,  methods  and 
anticipated  benefits  of  the  proposed 
project.  It  should  not  exceed  1  single- 
spaced  page  on  BVz  by  11  inch  paper. 


C.  Program  Narrative 

The  program  narrative  for  an 
application  should  not  exceed  25 
double-spaced  pages  on  BVt  by  11  inch 
paper.  Maigins  must  be  at  least  1  inch, 
and  type  size  must  be  at  least  12-poiiyt 
and  12  cpi.  The  pages  should  be 
numbered.  This  page  limit  does  not 
include  the  forms,  the  abstract,  the 
budget  narrative,  and  any  appendices 
containing  resumes  and  letters  of 
cooperation  or  endorsement.  Additional 
background  material  should  be  attached 
only  if  it  is  essential  to  impart  a  clear 
understanding  of  the  proposed  project. 
Niunerous  and  lengthy  appendices  are 
strongly  discouraged. 

The  program  narrative  should  address 
the  following  topics: 

1.  Project  Objectives 

The  applicant  should  include  a  clear, 
concise  statement  of  what  the  proposed 
project  is  intended  to  accomplish.  In 
stating  the  objectives  of  the  project, 
applicants  should  focus  on  die  overall 
programmatic  objective  (e.g.,  to  enhance 
understanding  and  skills  regarding  a 
specific  subject,  or  to  determine  how  a 
certain  procedure  affects  the  court  and 
litigants)  rather  than  on  operational 
objectives  (e.g.,  provide  training  for  32 
judges  and  court  managers,  or  review 
data  from  300  cases). 

2.  Program  Areas  To  Be  Covered 

The  applicant  should  list  the  Special 
Interest  Category  or  Categories  that  are 
addressed  by  the  proposed  project  (see 
section  n.B.).  If  the  proposed  project 
does  not  fall  within  one  of  the  Institute's 
Special  Interest  Categories,  the 
applicant  should  list  the  Statutory 
Program  Area  or  Areas  that  are 
addressed  by  the  proposed  project.  (See 
section  n.A.) 

3.  Need  for  the  Project 

If  the  project  is  to  be  conducted  in  a 
specific  location(s),  the  applicant 
should  discuss  the  particular  needs  of 
the  project  site(s)  to  be  addressed  by  the 
project  and  why  those  needs  are  not 
being  met  through  the  use  of  existing 
materials,  programs,  procedures, 
services,  or  other  resources. 


If  the  project  is  not  site-specific,  the 
applicant  should  discuss  the  problems 
that  the  proposed  project  would 
address,  and  why  existing  materials, 
programs,  procedures,  services,  or  other 
resources  do  not  adequately  resolve 
those  problems.  The  discussion  should 
include  specific  references  to  the 
relevant  literature  and  to  the  experience 
in  the  field. 

4.  Tasks,  Methods  and  Evaluation 

a.  Tasks  and  methods.  The  applicant 
should  delineate  the  tasks  to  be 
performed  in  achieving  the  project 
objectives  and  the  methods  to  be  used 
for  accomplishing  each  task.  For 
example: 

i.  For  research  and  evaluation 
projects,  the  applicant  should  include 
the  data  sources,  data  collection 
strategies,  variables  to  be  examined,  and 
analytic  procedures  to  be  used  for 
conducting  the  research  or  evaluation 
and  ensuring  the  validity  and  general 
applicability  of  the  results.  For  projects 
involving  human  subjects,  the 
discussion  of  methods  should  address 
the  procedures  for  obtaining 
respondents'  informed  consent, 
ensuring  the  respondents'  privacy  and 
freedom  fixim  risk  or  harm,  and  the 
protection  of  others  who  are  not  the 
subjects  of  research  but  would  be 
affected  by  the  research.  If  the  potential 
exists  for  risk  or  harm  to  the  human 
subjects,  a  discussion  should  be 
included  that  explains  the  value  of  the 
proposed  research  and  the  methods  to 
be  used  to  minimize  or  eliminate  such 
risk. 

ii.  For  education  and  training  projects, 
the  applicant  should  include  the  aduh 
education  techniques  to  be  used  in 
designing  and  presenting  the  program, 
including  the  teaching/learning 
objectives  of  the  educational  design,  the 
teaching  methods  to  be  used,  and  the 
opportunities  for  structured  interaction 
among  the  participants;  how  faculty  will 
be  recruited,  selected,  and  trained:  the 
proposed  number  and  length  of  the 
conferences,  courses,  seminars,  or 
workshops  to  be  conducted  and  the 
estimated  number  of  persons  who  will 
attend  them;  the  materials  to  be 
provided  and  how  they  will  be 
developed;  and  the  cost  to  participants. 

iii.  For  demonstration  projects,  the 
applicant  should  include  the 
demonstration  sites  and  the  reasons 
they  were  selected,  or  if  the  sites  have 
not  been  chosen,  how  they  will  be 
identified  and  their  cooperation 
obtained;  and  how  the  program  or 
procedures  will  be  implemented  and 
monitored. 

iv.  For  technical  assistance  projects, 
the  applicant  should  explain  the  types 


of  assistance  that  will  be  provided;  the 
particular  issues  and  problems  for 
which  assistance  will  be  provided;  how 
requests  will  be  obtained  and  the  type 
of  assistance  determined;  how  suitable 

Eroviders  will  be  selected  and  briefed; 
ow  reports  will  be  reviewed;  and  the 
cost  to  recipients. 

b.  Evaluation.  Every  project  design 
must  include  an  evaluation  plan  to 
determine  whether  the  project  met  its 
objectives.  The  evaluation  should  be 
designed  to  provide  an  objective  and 
independent  assessment  of  the 
effectiveness  or  usefulness  of  the 
training  or  services  provided;  the  impact 
of  the  procedures,  technology,  or 
services  tested;  or  the  validity  and 
applicability  of  the  research  conducted. 
In  addition,  where  appropriate,  the 
evaluation  process  should  be  designed 
to  provide  on-going  or  periodic  feedback 
on  the  effectiveness  or  utility  of 
particular  programs,  educational 
offerings,  or  achievements  which  can 
then  be  further  refined  as  a  result  of  the 
evaluation  process.  The  plan  should 
present  the  qualifications  of  the 
evaluator(s);  describe  the  criteria, 
related  to  the  project's  programmatic 
objectives,  that  will  be  uscS  to  evaluate 
the  project's  effectiveness;  explain  how 
the  evaluation  will  be  conducted, 
including  the  specific  data  collection 
and  analysis  techniques  to  be  used; 
discuss  why  this  approach  is 
appropriate;  and  present  a  schedule  for 
completion  of  the  evaluation  within  the 
projposed  project  period. 

Ine  evaluation  plan  should  be 
appropriate  to  the  type  of  project 
prop(»ed.  For  example: 

i.  Research.  An  evaluation  approach 
suited  to  many  research  projects  is  a 
review  by  an  advisory  panel  of  the 
research  methodology,  data  collection 
instruments,  preliminary  analyses,  and 
products  as  they  are  drafted.  TTie  panel 
should  be  comprised  of  independent 
researchers  and  practitioners 
representing  the  perspectives  affected 
by  the  proposed  project. 

ii.  Education  and  Training.  The  most 
valuable  approaches  to  evaluating 
educational  or  training  programs  will 
serve  to  reinforce  the  participants' 
learning  experience  while  providing 
useful  feedback  on  the  impact  of  the 
program  and  possible  areas  for 
improvement.  One  appropriate 
evaluation  approach  is  to  assess  the 
acquisition  of  new  knowledge,  skills, 
attitudes  or  understanding  through 
participant  feedback  on  the  seminar  or 
training  event.  Such  feedback  might 
include  a  self-assessment  on  what  was 
learned  along  with  the  participant's 
response  to  tLe  quality  and  effectiveness 
of  fiiculty  presentations,  the  format  of 
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sessions,  the  value  or  usefulness  of  the 
material  presented,  and  other  relevant 
factors.  Another  appropriate  approach 
would  be  to  use  an  independent 
observer  who  might  request  both  verbal 
and  written  responses  from  participants 
in  the  program.  When  an  education 
project  involves  the  development  of 
curricular  materials,  an  advisory-  panel 
of  relevant  experts  can  be  coupled  with 
a  test  of  the  curriculum  to  obtain  the 
reactions  of  participants  and  faculty  as 
indicated  above. 

iii.  Demonstration.  The  evaluation 
plan  for  a  demonstration  project  should 
encompass  an  assessment  of  program 
effectiveness  (e.g..  How  well  did  it 
work?);  user  satisfaction,  if  appropriate; 
the  cost-effectiveness  of  the  program;  a 
process  analysis  of  the  program  (e.g., 
Was  the  program  implemented  as 
designed?  Did  it  provide  the  services 
intended  to  the  targeted  population?); 
the  impact  of  the  program  (e.g..  What 
effect  did  the  program  have  on  the 
court?  What  benefits  resulted  from  the 
program?);  and  the  replicability  of  the 
program  or  components  of  the  program. 

iv.  Technical  Assistance.  For 
technical  assistance  projects,  applicants 
should  explain  how  the  quality, 
timeliness,  and  impact  of  the  assistance 
provided  will  be  determined,  and 
should  develop  a  mechanism  for 
feedback  from  both  the  users  and 
providers  of  the  technical  assistance. 

V.  Evaluation  plans  involving  human 
subjects  should  include  a  discussion  of 
the  procedures  for  obtaining 
respondents'  informed  consent, 
ensuring  the  respondents'  privacy  and 
freedom  from  risk  or  harm,  and  the 
protection  of  others  who  are  not  the 
subjects  of  evaluation  but  would  be 
affected  by  it.  Other  than  the  provision 
of  confidentiality  to  respondents, 
human  subject  protection  issues 
ordinarily  are  not  applicable  to 
participants  evaluating  an  education 
program. 

5.  Project  Management 

The  applicant  should  present  a 
detailed  management  plan  including  the 
starting  and  completion  date  for  each 
task;  the  time  commitments  to  the 
project  of  key  staff  and  their 
responsibilities  regarding  each  project 
task;  and  the  procedures  that  will  be 
used  to  ensure  that  all  tasks  are 
performed  on  time,  within  budget,  and 
at  the  highest  level  of  quality.  In 
preparing  the  project  time  line.  Gantt 
Chart,  or  schedule,  applicants  should 
make  certain  that  all  project  activities, 
including  publication  or  reproduction  of 
project  products  and  their  initial 
dissemination  will  occur  within  the 
proposed  project  period.  The 


management  plan  must  also  provide  for 
the  submission  of  Quarterly  Progress 
and  Financial  Reports  within  30  days 
after  the  close  of  each  calendar  quarter 
(i.e.,  no  later  than  January  30,  April  30, 
July  30.  and  October  30). 

Applicants  should  be  aware  that  the 
Institute  is  unUkely  to  approve  more 
than  one  limited  extension  of  the  grant 
period.  Therefore,  the  management  plan 
should  be  as  realistic  as  possible  and 
fully  reflect  the  time  commitments  of  the 
proposed  project  staff  and  consultants. 

6.  Products 

The  application  should  contain  a 
description  of  the  products  to  be 
developed  by  the  project  (e.g.,  training 
curricula  and  materials,  videotapes, 
articles,  manuals,  or  handbooks), 
including  when  they  will  be  submitted 
to  the  Institute. 

a.  Dissemination  Plan.  The 
application  must  explain  how  and  to 
whom  the  products  will  be 
disseminated;  describe  how  they  will 
benefit  the  State  courts,  including  how 
they  can  be  used  by  judges  and  court 
personnel;  identify  development, 
production,  and  dissemination  costs 
covered  by  the  project  budget;  and 
present  the  basis  on  which  products  and 
services  developed  or  provided  under 
the  grant  will  be  offered  to  the  courts 
community  and  the  public  at  large  (i.e.. 
whether  products  will  be  distributed  at 
no  cost  to  recipients,  or  if  costs  are 
involved,  the  reason  for  charging 
recipients  and  the  estimated  price  of  the 
product).  (See  section  X.V.)  Ordinarily, 
applicants  should  schedule  all  product 
preparation  and  distribution  activities 
within  the  project  period. 

A  copy  of  each  product  must  be  sent 
to  the  library  established  in  each  State 
to  collect  the  materials  developed  with 
Institute  support.  (A  list  of  these 
libraries  is  contained  in  Appendix  II.) 
To  facilitate  their  use,  all  videotaped 
products  should  be  distributed  in  VHS 
format. 

Twenty  copies  of  all  project  products 
must  be  submitted  to  the  Institute.  A 
master  copy  of  each  videotape,  in 
addition  to  20  copies  of  each  videotape 
product,  must  also  be  provided  to  the 
Institute. 

b.  Types  of  products,  abstracts,  and 
press  releases.  The  type  of  product  to  be 
prepared  depends  on  the  nature  of  the 
project.  For  example,  in  most  instances, 
the  products  of  a  research,  evaluation, 
or  demonstration  project  should  include 
an  article  summarizing  the  project 
findings  that  is  publishable  in  a  journal 
serving  the  courts  community 
nationally,  an  executive  summary  that 
will  be  disseminated  to  the  project's 
primary  audience,  or  both.  Applicants 


proposing  to  conduct  empirical  research 
or  evaluation  projects  with  national 
import  should  describe  how  they  will 
make  their  data  available  for  secondary 
analysis  after  the  grant  period.  (See 
section  X.W.) 

The  curricula  and  other  products 
developed  by  education  and  training 
projects  should  be  designed  for  use 
outside  the  classroom  so  that  they  may 
be  used  again  by  original  participants 
and  others  in  the  course  of  their  duties. 

However,  all  grantees  must  submit  a 
diskette  containing  a  one-page  abstract 
summarizing  the  products  resulting 
from  a  project  in  Word  or  ASCII  for 
posting  on  the  Institutes  website.  In 
addition,  recipients  of  project  grants 
must  prepare  a  press  release  describing 
the  project  and  announcing  the  results 
and  distribute  the  release  to  a  list  of 
national  and  State  judicial  branch 
organizations.  Both  the  format  for  the 
abstract  and  a  list  of  press  release 
recipients  will  be  provided  to  grantees 
at  least  30  days  before  the  end  of  the 
grant  period. 

c.  Institute  review.  Applicants  must 
provide  for  submitting  a  final  draft  of  all 
written  grant  products  to  the  Institute 
for  review  and  approval  at  least  30  days 
before  the  products  are  submitted  for 
publication  or  reproduction.  For 
products  in  a  videotape  or  CD-ROM 
format,  appficants  must  provide  for 
incremental  Institute  review  of  the 
product  at  the  treatment,  script,  rough- 
cut,  and  final  stages  of  development,  or 
their  equivalents.  iNo  grant  funds  may 
be  obligated  for  publication  or 
reproduction  of  a  final  grant  product 
without  the  written  approval  of  the 
Institute. 

d.  Acknowledgment,  disclaimer,  and 
logo.  Applicants  must  also  provide  for 
including  in  all  project  products  a 
prominent  acknowledgment  that 
support  was  received  from  the  Institute 
and  a  disclaimer  paragraph  based  on  the 
example  provided  in  section  X.Q.  of  the 
Guideline.  The  "SJI"  logo  must  appear 
on  the  front  cover  of  a  written  product, 
or  in  the  opening  frames  of  a  video 
product,  unless  the  Institute  approves 
another  placement. 

7.  Applicant  Status 

An  applicant  that  is  not  a  State  or 
local  court  and  has  not  received  a  grant 
from  the  Institute  within  the  past  two 
years  should  state  whether  it  is  either  a 
national  non-profit  organization 
controlled  by,  operating  in  conjunction 
with,  and  serving  the  judicial  branches 
of  State  governments;  or  a  national  non- 
profit organization  for  the  education  and 
training  of  State  court  judges  and 
support  persormel.  See  section  IV.  If  the 
applicant  is  a  nonjudicial  unit  of 
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Federal,  State,  or  local  government,  it 
must  explain  whether  the  proposed 
services  could  be  adequately  provided 
by  non-governmental  entities. 

8.  Staff  Capability 

The  applicant  should  include  a 
summary  of  the  training  and  experience 
of  the  key  staff  members  and 
consultants  that  qualify  them  for 
conducting  and  managing  the  proposed 
project.  Resumes  of  identified  staff 
should  be  attached  to  the  application.  If 
one  or  more  key  staff  members  and 
consultants  are  not  known  at  the  time  of 
the  application,  a  description  of  the 
criteria  that  will  be  used  to  select 
persons  for  these  positions  should  be 
included.  The  applicant  also  should 
identify  the  person  who  would  be 
responsible  for  the  financial 
management  and  financial  reporting  for 
the  proposed  project. 

9.  Organizational  Capacity 

Applicants  that  have  not  received  a 
grant  from  the  Institute  within  the  past 
two  years  should  include  a  statement 
describing  the  capacity  of  the  applicant 
to  administer  grant  funds  including  the 
financial  systems  used  to  monitor 
project  expenditures  (and  income,  if 
any),  and  a  summary  of  the  applicant's 
past  experience  in  administering  grants, 
as  well  as  any  resources  or  capabilities 
that  the  applicant  has  that  will 
particularly  assist  in  the  successful 
completion  of  the  project. 

Unless  requested  otherwise,  an 
applicant  that  has  received  a  grant  from 
the  Institute  within  the  past  two  years 
should  describe  only  the  chemges  in  its 
organizational  capacity,  tax  status,  or 
financial  capability  that  may  affect  its 
capacity  to  administer  a  grant. 

If  the  applicant  is  a  non-profit 
organization  (other  than  a  university),  it 
must  also  provide  documentation  of  its 
501(c)  tax  exempt  status  as  determined 
by  the  Internal  Revenue  Service  and  a 
copy  of  a  current  certified  audit  report. 
For  purposes  of  this  requirement, 
"current"  means  no  earlier  than  two 
years  prior  to  the  current  calendar  year. 

If  a  current  audit  report  is  not 
available,  the  Institute  will  require  the 
organization  to  complete  a  financial 
capability  questionnaire  which  must  be 
signed  by  a  Certified  Public  Accountant. 
Other  applicants  may  be  required  to 
provide  a  current  audit  report,  a 
financial  capability  questionnaire,  or 
both,  if  specifically  requested  to  do  so 
by  the  Institute. 

10.  Statement  of  Lobbying  Activities 

Non-governmental  applicants  must 
submit  the  Institute's  Disclosure  of 
Lobbying  Activities  Form  that  requires 


them  to  state  whether  they,  or  another 
entity  that  is  a  part  of  the  same 
organization  as  the  applicant,  have 
advocated  a  position  before  Congress  on 
any  issue,  and  identifies  the  specific 
subjects  of  their  lobbying  efforts. 

11.  Letters  of  Cooperation  or  Support 

If  the  cooperation  of  courts, 
organizations,  agencies,  or  individuals 
other  than  the  applicant  is  required  to 
conduct  the  project,  the  applicant 
should  attach  written  assurances  of 
cooperation  and  availability  to  the 
application,  or  send  them  under 
separate  cover.  In  order  to  ensure  that 
there  is  sufficient  time  to  bring  them  to 
the  Board's  attention,  letters  of  support 
sent  under  separate  cover  must  be 
received  no  more  than  30  days  after  the 
deadline  for  mailing  the  application. 

D.  Budget  Narrative 

The  budget  narrative  should  provide 
the  basis  for  the  computation  of  all 
project-related  costs.  When  the 
proposed  project  would  be  partially 
supported  by  grants  from  other  funding 
sources,  applicants  should  make  clear 
what  costs  would  be  covered  by  those 
other  grants.  Additional  background  or 
schedules  may  be  attached  if  they  are 
essential  to  obtaining  a  clear 
understanding  of  the  proposed  budget. 
Numerous  and  lengthy  appendices  are 
strongly  discouraged. 

The  budget  narrative  should  cover  the 
costs  of  all  components  of  the  project 
and  clearly  identify  costs  attributable  to 
the  project  evaluation.  Under  OMB 
grant  guidelines  incorporated  by 
reference  in  this  Guideline,  grant  funds 
may  not  be  used  to  purchase  alcoholic 
beverages. 

1.  Justification  of  Personnel 
Compensation 

The  applicant  should  set  forth  the 
percentages  of  time  to  be  devoted  by  the 
individuals  who  will  serve  as  the  staff 
of  the  proposed  project,  the  annual 
salary  of  each  of  those  persons,  and  the 
number  of  work  days  per  year  used  for 
calculating  the  percentages  of  time  or 
daily  rate  of  those  individuals.  The 
applicant  should  explain  any  deviations 
from  current  rates  or  established  written 
organization  policies.  If  grant  funds  are 
requested  to  pay  the  salary  and  related 
costs  for  a  current  employee  of  a  court 
or  other  unit  of  government,  the 
applicant  should  explain  why  this 
would  not  constitute  a  supplantation  of 
State  or  local  funds  in  violation  of  42 
U.S.C.  10706(dJ(l).  An  acceptable 
explanation  may  be  that  the  position  to 
be  filled  is  a  new  one  established  in 
conjunction  with  the  project  or  that  the 
grant  funds  will  be  supporting  only  the 


portion  of  the  employee's  time  that  will 
be  dedicated  to  new  or  additional  duties 
related  to  the  project. 

2.  Fringe  Benefit  Computation 

The  applicant  should  provide  a 
description  of  the  fringe  benefits 
provided  to  employees.  If  percentages 
are  used,  the  authority  for  such  use 
should  be  presented  as  well  as  a 
description  of  the  elements  included  in 
the  determination  of  the  percentage  rate. 

3.  Consultant/Contractual  Ser\'ices  and 
Honoraria 

The  applicant  should  describe  the 
tasks  each  consultant  will  perform,  the 
estimated  total  amount  to  be  paid  to 
each  consultant,  the  basis  for 
compensation  rates  (e.g..  number  of 
days  X  the  daily  consultant  rates),  and 
the  method  for  selection.  Rates  for 
consultant  ser\'ices  must  be  set  in 
accordance  with  section  XI.H.2.C. 
Honorarium  payments  must  be  justified 
in  the  same  manner  as  other  consultant 
payments.  Prior  written  Institute 
approval  is  required  for  any  consultant 
rate  in  excess  of  $300-per  day:  Institute 
funds  may  not  be  used  to  pay  a 
consultant  at  a  rate  in  excess  of  S900  per 
day. 

4.  Travel 

Transportation  costs  and  per  diem 
rates  must  comply  with  the  policies  of 
the  applicant  organization.  If  the 
applicant  does  not  have  an  established 
travel  policy,  then  travel  rates  must  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government.  (A 
copy  of  the  Institute's  travel  policy  is 
available  upon  request.)  The  budget 
narrative  should  include  an  explanation 
of  the  rate  used,  including  the 
components  of  the  per  diem  rate  and  the 
basis  for  the  estimated  transportation 
expenses.  The  purpose  of  the  travel 
should  also  be  included  in  the  narrative. 

5.  Equipment 

Grant  funds  may  be  used  to  purchase 
only  the  equipment  that  is  necessar\'  to 
demonstrate  a  new  technological 
application  in  a  court,  or  that  is 
othenvise  essential  to  accomplishing  the 
objectives  of  the  project.  Equipment 
purchases  to  support  basic  court 
operations  ordinarily  will  not  be 
approved.  The  applicant  should 
describe  the  equipment  to  be  purchased 
or  leased  and  explain  why  the 
acquisition  of  that  equipment  is 
essential  to  accomplish  the  project's 
goals  and  objectives.  The  narrative 
should  clearly  identify-  which 
equipment  is  to  be  leased  and  which  is 
to  be  purchased.  The  method  of 
procurement  should  also  be  described. 
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Purchases  for  automatic  data  processing 
equipment  must  comply  with  section 
XI.H.2.b. 

6.  Supplies 

The  applicant  should  provide  a 
general  description  of  the  supplies 
necessary  to  accomplish  the  goals  and 
objectives  of  the  grant.  In  addition,  the 
applicant  should  provide  the  basis  for 
the  amount  requested  for  this 
expenditure  category. 

7.  Construction 

Con.struction  expenses  are  prohibited 
except  for  the  limited  purposes  set  forth 
in  section  X.H.2.  Any  allowable 
construction  or  renovation  expense 
should  be  described  in  detail  in  the 
budget  narrative. 

8.  Telephone 

Applicants  should  include 
anticipated  telephone  charges, 
distinguishing  between  monthly  charges 
and  long  distance  charges  in  the  budget 
narrative.  Also,  applicants  should 
provide  the  basis  used  in  developing  the 
monthly  and  long  distance  estimates. 

9.  Postage 

Anticipated  postage  costs  for  project- 
related  mailings  should  be  described  in 
the  budget  narrative.  The  cost  of  special 
mailings,  such  as  for  a  survey  or  for 
announcing  a  workshop,  should  be 
distinguished  from  routine  operational 
mailing  costs.  The  bases  for  all  postage 
estimates  should  be  included  in  the 
justification  material. 

10.  Printing/Photocopying 

Anticipated  costs  for  printing  or 
photocopying  should  be  included  in  the 
budget  narrative.  Applicants  should 
provide  the  details  underlying  these 
estimates  in  support  of  the  request. 

11.  Indirect  Costs 

Applicants  should  describe  the 
indirect  cost  rates  applicable  to  the 
grant  in  detail.  If  costs  often  included 
within  an  indirect  cost  rate  are  charged 
directly  (e.g.,  a  percentage  of  the  time  of 
senior  managers  to  supervise  product 
activities),  the  applicant  should  specify 
that  these  costs  are  not  included  within 
their  approved  indirect  cost  rate.  These 
rates  must  be  established  in  accordance 
with  section  XI.H.4.  If  the  applicant  has 
an  indirect  cost  rate  or  allocation  plan 
approved  by  any  Federal  granting 
agency,  a  copy  of  the  approved  rate 
agreement  should  be  attached  to  the 
application. 

12.  Match 

The  applicant  should  describe  the 
source  of  any  matching  contribution  and 


the  nature  of  the  match  provided.  Any 
additional  contributions  to  the  project 
should  be  described  in  this  section  of 
the  budget  narrative  as  well.  If  in-kind 
match  is  to  be  provided,  the  applicant 
should  describe  how  the  amount  and 
value  of  the  time.  ser\'ices.  or  materials 
actually  contributed  will  be 
documented  sufficiently  clearly  to 
permit  them  to  be  included  in  an  audit 
of  the  grant.  Applicants  should  be  aware 
that  the  time  spent  by  participants  in 
education  courses  does  not  qualify  as 
in-kind  match. 

Applicants  that  do  not  contemplate 
making  matching  contributions 
continuously  throughout  the  course  of 
the  project  or  on  a  task-by-task  basis 
must  provide  a  schedule  within  30  days 
after  the  beginning  of  the  project  period 
indicating  at  what  points  during  the 
project  period  the  matching 
contributions  will  be  made.  (See 
sections  III.F.,  VIII.B.,  X.B.  and  XI.D.l.) 

E.  Submission  Requirements 

1.  Every  applicant  must  submit  an 
original  and  four  copies  of  the 
application  package  consisting  of  FORM 
A;  FORM  B,  if  the  application  is  from 
a  State  or  local  court,  or  a  Disclosure  of 
Lobbying  Form,  if  the  applicant  is  not 
a  unit  of  State  or  local  government;  the 
Budget  Forms  (either  FORM  C  or  C-1), 
the  Application  Abstract,  Program 
Narrative,  Budget  Narrative,  and  any 
necessary  appendices. 

All  invited  must  be  sent  by  first  class 
or  overnight  mail  or  by  courier,  no  later 
than  May  12,  1999.  A  postmark  or 
courier  receipt  will  constitute  evidence 
of  the  submission  date.  Please  mark 
APPLICATION  on  all  application 
package  envelopes  and  send  to:  State 
Justice  Institute  1650  King  Street,  Suite 
600,  Alexandria,  VA  22314. 

Receipt  of  each  proposal  will  be 
acknowledged  in  writing.  Extensions  of 
the  deadline  for  submission  of 
applications  will  not  be  granted.  See 
section  VII.C.ll.  for  receipt  deadlines 
for  letters  of  support. 

2.  Applicants  submitting  more  than 
one  application  may  include  material 
that  would  be  identical  in  each 
application  in  a  cover  letter,  and 
incorporate  that  material  by  reference  in 
each  application.  The  incorporated 
material  will  be  counted  against  the  25- 
page  limit  for  the  program  narrative.  A 
copy  of  the  cover  letter  should  be 
attached  to  each  copy  of  each 
application. 

VIII.  Application  Review  Procedures 

A.  Preliminary  Inquiries 

The  Institute  staff  will  answer 
inquiries  concerning  application 


procedures.  The  staff  contact  will  be 
named  in  the  Institute's  letter 
acknowledging  receipt  of  the 
application. 

B.  Selection  Criteria 

1.  All  applications  will  be  rated  on 
the  basis  of  the  criteria  set  forth  below. 

The  Institute  will  accord  the  greatest 
weight  to  the  following  criteria: 

a.  The  soundness  of  the  methodology; 

b.  The  demonstration  of  need  for  the 
project; 

c.  The  appropriateness  of  the 
proposed  evaluation  design; 

d.  The  applicant's  management  plan 
and  organizational  capabilities; 

e.  The  qualifications  of  the  project's 
staff; 

f.  The  products  and  benefits  resulting 
from  the  project  including  the  extent  to 
which  the  project  will  have  long-term 
benefits  for  State  courts  across  the 
nation; 

g.  The  degree  to  which  the  findings, 
procedures,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions. 

h.  The  reasonableness  of  the  proposed 
budget; 

i.  The  demonstration  of  cooperation 
and  support  of  other  agencies  that  may 
be  affected  by  the  project;  and 

j.  The  proposed  project's  relationship 
to  one  of  the  "Special  Interest" 
categories  set  forth  in  section  II. B. 

2.  In  determining  which  applicants  to 
fund,  the  Institute  will  also  consider 
whether  the  applicant  is  a  State  court, 
a  national  court  support  or  education 
organization,  a  non-court  unit  of 
government,  or  other  type  of  entity 
eligible  to  receive  grants  under  the 
Institute's  enabling  legislation  (see  42 
U.S.C.  10705(6)  (as  amended)  and 
Section  IV  above);  the  availability  of 
financial  assistance  from  other  sources 
for  the  project;  the  amount  and  nature 
(cash  or  in-kind)  of  the  applicant's 
match;  the  extent  to  which  the  proposed 
project  would  also  benefit  the  Federal 
courts  or  help  State  courts  enforce 
Federal  constitutional  and  legislative 
requirements;  and  the  level  of 
appropriations  available  to  the  Institute 
in  the  current  year  and  the  amount 
expected  to  be  available  in  succeeding 
fiscal  years. 

C.  Review  and  Approval  Process 

Applications  will  be  reviewed 
competitively  by  the  Board  of  Directors. 
The  Institute  staff  will  prepare  a 
narrative  summary  of  each  application, 
and  a  rating  sheet  assigning  points  for 
each  relevant  selection  criterion.  When 
necessary,  applications  may  also  be 
reviewed  by  outside  experts. 
Committees  of  the  Board  will  review 
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applications  within  assigned  program 
categories  and  prepare 
recommendations  to  the  full  Board.  The 
full  Board  of  Directors  will  then  decide 
which  applications  to  approve  for  a 
grant.  The  decision  to  award  a  grant  is 
solely  that  of  the  Board  of  Directors. 

Awards  approved  by  the  Board  will 
be  signed  by  the  Chairman  of  the  Board 
on  behalf  of  the  Institute. 
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D.  Return  Policy 

Unless  a  specific  request  is  made, 
unsuccessful  applications  will  not  be 
returned.  Applicants  are  advised  that 
Institute  records  are  subject  to  the 
provisions  of  the  Federal  Freedom  of 
Information  Act,  5  U.S.C.  552. 

E.  Notification  of  Board  Decision 

The  Institute  will  send  written  notice 
to  applicants  concerning  all  Board 
decisions  to  approve,  defer,  or  deny 
their  respective  applications  and  the  key 
issues  and  questions  that  arose  during 
the  review  process.  A  decision  by  the 
Board  to  deny  an  application  may  not  be 
appealed,  but  does  not  prohibit 
resubmission  of  a  proposal  based  on 
that  application  in  a  subsequent  round 
of  funding.  The  Institute  will  also  notify 
the  designated  State  contact  listed  in 
Appendix  I  when  grants  are  approved 
by  the  Board  to  support  projects  that 
will  be  conducted  by  or  involve  courts 
in  their  State. 

F.  Response  to  Notification  of  Approval 

Applicants  have  30  days  from  the  date 
of  the  letter  notifying  them  that  the 
Board  has  approved  their  application  to 
respond  to  any  revisions  requested  by 
the  Board.  If  the  requested  revisions  (or 
a  reasonable  schedule  for  submitting 
such  revisions)  have  not  been  submitted 
to  the  Institute  within  30  days  after 
notification,  the  approval  may  be 
automatically  rescinded  and  the 
application  presented  to  the  Board  for 
reconsideration. 

IX.  Renewal  Funding  Procedures  and 
Requirements 

The  Institute  recognizes  two  types  of 
renewal  funding  as  described  below — 
"continuation  grants"  and  "on-going 
support  grants."  The  award  of  an  initial 
grant  to  support  a  project  does  not 
constitute  a  commitment  by  the  Institute 
to  renew  funding.  The  Board  of 
Directors  anticipates  allocating  no  more 
than  25%  of  available  FY  1999  grant 
funds  for  renewal  grants. 

A.  Continuation  Grants 

1.  Purpose  and  Scope 

Continuation  grants  are  intended  to 
support  projects  with  a  limited  duration 
that  involve  the  same  type  of  activities 


as  the  previous  project.  They  are 
intended  to  enhance  the  specific 
program  or  service  produced  or 
established  during  the  prior  grant 
period.  They  may  be  used,  for  example, 
when  a  project  is  divided  into  two  or 
more  sequential  phases,  for  secondary 
analysis  of  data  obtained  in  an  Institute- 
supported  research  project,  or  for  more 
extensive  testing  of  an  innovative 
technology,  procedure,  or  program 
developed  with  SJI  grant  support. 

In  order  for  a  project  to  be  considered 
for  continuation  funding,  the  grantee 
must  have  completed  the  project  tasks 
and  met  all  grant  requirements  and 
conditions  in  a  timely  manner,  absent 
extenuating  circumstances  or  prior 
Institute  approval  of  changes  to  the 
project  design.  Continuation  grants  are 
not  intended  to  provide  support  for  a 
project  for  which  the  grantee  has 
underestimated  the  amount  of  time  or 
funds  needed  to  accomplish  the  project 
tasks. 

2.  Application  Procedures — Letters  of 
Intent 

In  lieu  of  a  concept  paper,  a  grantee 
seeking  a  continuation  grant  must 
inform  the  Institute,  by  letter,  of  its 
intent  to  submit  an  application  for  such 
funding  as  soon  as  the  need  for  renewal 
funding  becomes  apparent  but  no  less 
than  120  days  before  the  end  of  the 
current  grant  period. 

a.  A  letter  of  intent  must  be  no  more 
than  3  single-spaced  pages  on  8V2  by  11 
inch  paper  and  must  contain  a  concise 
but  thorough  explanation  of  the  need  for 
continuation;  an  estimate  of  the  funds  to 
be  requested;  and  a  brief  description  of 
anticipated  changes  in  the  scope,  focus, 
or  audience  of  the  project. 

b.  Within  30  days  after  receiving  a 
letter  of  intent.  Institute  staff  will  review 
the  proposed  activities  for  the  next 
project  period  and  inform  the  grantee  of 
specific  issues  to  be  addressed  in  the 
continuation  application  and  the  date 
by  which  the  application  for  a 
continuation  grant  must  be  submitted. 

3.  Application  Format 

An  application  for  a  continuation 
grant  must  include  an  application  form, 
budget  forms  (with  appropriate 
documentation),  a  project  abstract 
conforming  to  the  format  set  forth  in 
section  Vn.B.,  a  program  narrative,  a 
budget  narrative,  a  Certificate  of  State 
Approval  (FORM  B)  if  the  apphcant  is 
a  State  or  local  court,  a  disclosure  of 
lobbying  form  (from  applicants  other 
than  units  of  State  or  local  government), 
and  any  necessary  appendices. 

The  program  narrative  should 
conform  to  theiength  and  format 
requirements  sqt  forth  in  section  VII.C. 


P 


However,  rather  than  the  topics  listed  in 
section  VII.C.  the  program  narrative  of 
an  application  for  a  continuation  grant 
should  include: 

a.  Project  objectives.  The  applicant 
should  clearly  and  concisely  state  what 
the  continuation  project  is  intended  to 
accomplish. 

b.  Need  for  continuation.  The 
applicant  should  explain  why 
continuation  of  the  project  is  necessarv 
to  achieve  the  goals  of  the  project,  and 
how  the  continuation  will  benefit  the 
participating  courts  or  the  courts 
community  generally.  That  is.  to  what 
extent  will  the  original  goals  and 
objectives  of  the  project  be  unfulfilled  if 
the  project  is  not  continued,  and 
conversely,  how  will  the  findings  or 
results  of  the  project  be  enhanced  by 
continuing  the  project? 

c.  Report  of  current  project  activities. 
The  applicant  should  discuss  the  status 
of  all  activities  conducted  during  the 
previous  project  period.  Applicants 
should  identify  any  activities  that  were 
not  completed,  and  explain  why. 

d.  Evaluation  findings.  The  applicant 
should  present  the  key  findings,  impact, 
or  recommendations  resulting  from  the 
evaluation  of  the  project,  if  they  are 
available,  and  how  they  will  be 
addressed  during  the  proposed 
continuation.  If  the  findings  are  not  yet 
available,  appHcants  should  provide  the 
date  by  which  they  will  be  submitted  to 
the  Institute.  Ordinarily,  the  Board  will 
not  consider  an  application  for 
continuation  funding  until  the  Institute 
has  received  the  evaluator's  report. 

e.  Tasks,  methods,  staff  and  grantee 
capability.  The  applicant  should  fully 
describe  any  changes  in  the  tasks  to  be 
performed,  the  methods  to  be  used,  the 
products  of  the  project,  and  how  and  to 
whom  those  products  will  be 
disseminated,  as  well  as  any  changes  in 
the  assigned  staff  or  the  grantee's 
organizational  capacity.  Applicants 
should  include,  in  addition,  the  criteria 
and  methods  by  which  the  proposed 
continuation  project  would  be 
evaluated. 

/.  Task  schedule.  The  applicant 
should  present  a  detailed  task  schedule 
and  timeline  for  the  next  project  period. 

g.  Other  sources  of  support.  The 
applicant  should  indicate  why  other 
sources  of  support  are  inadequate, 
inappropriate  or  unavailable. 

4.  Budget  and  Budget  Narrative 

The  applicant  should  provide  a 
complete  budget  and  budget  narrative 
conforming  to  the  requirements  set  forth 
in  paragraph  VII.  D.  Changes  in  the 
funding  level  requested  should  be 
discussed  in  terms  of  corresponding 
increases  or  decreases  in  the  scope  of 
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activities  or  services  to  be  rendered.  In 
addition,  the  applicant  should  estimate 
the  amount  of  grant  funds  that  will 
remain  unobligated  at  the  end  of  the 
current  grant  period. 

5.  References  to  Previously  Submitted 
Material 

An  application  for  a  continuation 
grant  should  not  repeat  information 
contained  in  a  previously  approved 
application  or  other  previously 
submitted  materials,  but  should  provide 
specific  references  to  such  materials 
where  appropriate. 

6.  Submission  Requirements,  Review 
and  Approval  Process,  and  Notification 
of  Decision 

The  submission  requirements  set  forth 
in  section  VII. E.,  other  than  the  deadline 
for  mailing,  apply  to  applications  for  a 
continuation  grant.  Such  applications 
will  be  rated  on  the  selection  criteria  set 
forth  in  section  VIII. B.  The  key  findings 
and  recommendations  resulting  from  an 
evaluation  of  the  project  and  the 
proposed  response  to  those  findings  and 
recommendations  will  also  be 
considered.  The  review  and  approval 
process,  return  policy,  and  notification 
procedures  are  the  same  as  those  for 
new  projects  set  forth  in  sections 
VIII.C.-VIII.E. 

B.  On-going  Support  Grants 

1.  Purpose  and  Scope 

On-going  support  grants  are  intended 
to  support  projects  that  are  national  in 
scope  and  that  provide  the  State  courts 
with  services,  programs  or  products  for 
which  there  is  a  continuing  critical 
need.  An  on-going  support  grant  may 
also  be  used  to  fund  longitudinal 
research  that  directly  benefits  the  State 
courts.  On-going  support  grants  are 
subject  to  the  limits  on  size  and 
duration  set  forth  in  V.C.2.  and  V.D.2. 
The  Board  will  consider  awarding  an 
on-going  support  grant  for  a  period  of 
up  to  36  months.  The  total  amount  of 
the  grant  will  be  fixed  at  the  time  of  the 
initial  award.  Funds  ordinarily  will  be 
made  available  in  annual  increments  as 
specified  in  section  V.C.2. 

A  project  is  eligible  for  consideration 
for  an  on-going  support  grant  if: 

a.  The  project  is  supported  by  and  has 
been  evaluated  under  a  grant  from  the 
Institute; 

b.  The  project  is  national  in  scope  and 
provides  a  significant  benefit  to  the 
State  courts; 

c.  There  is  a  continuing  critical  need 
for  the  services,  programs  or  products 
provided  by  the  project  as  indicated  by 
the  level  of  use  and  support  by  members 
of  the  court  community; 


d.  The  project  is  accomplishing  its 
objectives  in  an  effective  and  efficient 
manner;  and 

e.  It  is  likely  that  the  service  or 
program  provided  by  the  project  would 
be  curtailed  or  significantly  reduced 
without  Institute  support. 

Each  project  supported  by  an  on-going 
support  grant  must  include  an 
evaluation  component  assessing  its 
effectiveness  and  operation  throughout 
the  grant  period.  The  evaluation  should 
be  independent,  but  may  be  designed 
collaboratively  by  the  evaluator  and  the 
grantee.  The  design  should  call  for 
regular  feedback  from  the  evaluator  to 
the  grantee  throughout  the  project 
period  concerning  recommendations  for 
mid-course  corrections  or  improvement 
of  the  project,  as  well  as  periodic  reports 
to  the  Institute  at  relevant  points  in  the 
project. 

An  interim  evaluation  report  must  be 
submitted  18  months  into  the  grant 
period.  The  decision  to  obligate  Institute 
funds  to  support  the  third  year  of  the 
project  will  be  based  on  the  interim 
evaluation  findings  and  the  applicant's  , 
response  to  any  deficiencies  noted  in 
the  report. 

A  final  evaluation  assessing  the 
effectiveness,  operation  of,  and 
continuing  need  for  the  project  must  be 
submitted  90  days  before  the  end  of  the 
3-year  project  period.  In  addition,  a 
detailed  annual  task  schedule  must  be 
submitted  not  later  than  45  days  before 
the  end  of  the  first  and  second  years  of 
the  grant  period,  along  with  an 
explanation  of  any  necessary  revisions 
in  the  projected  costs  for  the  remainder 
of  the  project  period.  (See  also  section 
IX.B.S.h.) 

2.  Letters  of  Intent 

In  lieu  of  a  concept  paper,  a  grantee 
seeking  an  on-going  support  grant  must 
inform  the  Institute,  by  letter,  of  its 
intent  to  submit  an  application  for  such 
funding  as  soon  as  the  need  for  renewal 
funding  becomes  apparent  but  no  less 
than  120  days  before  the  end  of  the 
current  grant  period.  The  letter  of  intent 
should  be  in  the  same  format  as  that 
prescribed  for  continuation  grants  in 
section  IX.A.2.a. 

3.  Format 

An  application  for  an  on-going 
support  grant  must  include  an 
application  form,  budget  forms  (with 
appropriate  documentation),  a 
Certificate  of  State  Approval  (FORM  B) 
if  the  applicant  is  a  State  or  local  court, 
a  disclosure  of  lobbying  form  (from 
applicants  other  than  units  of  State  or 
local  government),  a  project  abstract 
conforming  to  the  format  set  forth  in 
section  VII. B.,  a  program  narrative,  a 


budget  narrative,  and  any  necessary 
appendices. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  section  VII. C. 
However,  rather  than  the  topics  listed  in 
section  VII. C,  the  program  narrative  of 
applications  for  on-going  support  grants 
should  address: 

a.  Description  of  need  for  and  benefits 
of  the  project.  The  applicant  should 
provide  a  detailed  discussion  of  the 
benefits  provided  by  the  project  to  the 
State  courts  around  the  country, 
including  the  degree  to  which  State 
courts.  State  court  judges,  or  State  court 
managers  and  personnel  are  using  the 
services  or  programs  provided  by  the 
project. 

b.  Demonstration  of  court  support. 
The  applicant  should  demonstrate 
support  for  the  continuation  of  the 
project  from  the  courts  community. 

c.  Report  on  current  project  activities. 
The  applicant  should  discuss  the  extent 
to  which  the  project  has  met  its  goals 
and  objectives,  identify  any  activities 
that  have  not  been  completed,  and 
explain  why. 

d.  Evaluation  findings.  The  applicant 
should  attach  a  copy  of  the  final 
evaluation  report  regarding  the 
effectiveness,  impact,  and  operation  of 
the  project,  specify  the  key  findings  or 
recommendations  resulting  from  the 
evaluation,  and  explain  how  they  will 
be  addressed  during  the  proposed 
renewal  period.  Ordinarily,  the  Board 
will  not  consider  an  application  for  on- 
going support  until  the  Institute  has 
received  the  evaluator's  report. 

e.  Objectives,  tasks,  methods,  staff 
and  grantee  capability.  The  applicant 
should  describe  fully  any  changes  in  the 
objectives;  tasks  to  be  performed;  the 
methods  to  be  used;  the  products  of  the 
project;  how  and  to  whom  those 
products  will  be  disseminated;  the 
assigned  staff;  and  the  grantee's 
organizational  capacity.  The  grantee 
also  should  describe  the  steps  it  will 
take  to  obtain  support  from  other 
sources  for  the  continued  operation  of 
the  project. 

/.  Task  schedule.  The  applicant 
should  present  a  general  schedule  for 
the  full  proposed  project  period  and  a 
detailed  task  schedule  for  the  first  year 
of  the  proposed  new  project  period. 

g.  Other  sources  of  support.  The 
applicant  should  describe  what  efforts  it 
has  taken  to  secure  support  for  the 
project  from  other  sources  and  discuss 
why  other  sources  of  support  are 
inadequate,  inappropriate,  or 
unavailable. 
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4.  Budget  and  Budget  Narrative 

The  applicant  should  provide  a 
complete  three-year  budget  and  budget 
narrative  conforming  to  the 
requirements  set  forth  in  paragraph 
VII. D.,  and  estimate  the  amount  of  grant 
funds  that  will  remain  unobligated  at 
the  end  of  the  current  grant  period. 
Changes  in  the  funding  level  requested 
should  be  discussed  in  terms  of 
corresponding  increases  or  decreases  in 
the  scope  of  activities  or  services  to  be 
rendered.  A  complete  budget  narrative 
should  be  provided  for  the  full  project 
as  well  as  for  each  year,  or  portion  of  a 
year,  for  which  grant  support  is 
requested.  Changes  in  the  funding  level 
requested  should  be  discussed  in  terms 
of  corresponding  increases  or  decreases 
in  the  scope  of  activities  or  services  to 
be  rendered.  The  budget  should  provide 
for  realistic  cost-of-living  and  staff 
salary  increases  over  the  course  of  the 
requested  project  period.  Applicants 
should  be  aware  that  the  Institute  is 
unlikely  to  approve  a  supplemental 
budget  increase  for  an  on-going  support 
grant  in  the  absence  of  well- 
documented,  unanticipated  factors  that 
clearly  justify  the  requested  increase. 

5.  References  to  Previously  Submitted 
Material 

An  application  for  an  on-going 
support  grant  should  not  repeat 
information  contained  in  a  previously 
approved  application  or  other 
previously  submitted  materials,  but 
should  provide  specific  references  to 
such  materials  where  appropriate. 

6.  Submission  Requirements,  Review 
and  Approval  Process,  and  Notification 
of  Decision 

The  submission  requirements  set  forth 
in  section  VILE.,  other  than  the  deadline 
for  maiUng,  apply  to  applications  for  an 
on-going  support  grant.  Such 
applications  will  be  rated  on  the 
selection  criteria  set  forth  in  section 
Vni.B.  The  key  findings  and 
recommendations  resulting  from  an 
evaluation  of  the  project  and  the 
proposed  response  to  those  findings  and 
recommendations  will  also  be 
considered.  The  review  and  approval 
process,  return  policy,  and  notification 
procedures  are  the  same  as  those  for 
new  projects  set  forth  in  sections 

vin.c.-vni.E. 
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X.  Compliance  Requirements 

The  State  Justice  Institute  Act 
contains  limitations  and  conditions  on 
grants,  contracts  and  cooperative 
agreements  of  which  applicants  and 
recipients  should  be  aware.  In  addition 
to  eligibility  requirements  which  must 
be  met  to  be  considered  for  an  award 


from  the  Institute,  all  applicants  should 
be  aware  of  and  all  recipients  will  be 
responsible  for  ensuring  compliance 
with  the  following: 

A.  State  and  Local  Court  Systems 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Supreme  Court,  or  its  designated  agency 
or  council.  The  Supreme  Court  or  its 
designee  shall  receive,  administer,  and 
be  accountable  for  all  funds  awarded  on 
the  basis  of  such  an  application.  42 
U.S.C.  10705(b)(4).  Appendix  I  to  this 
Guideline  lists  the  person  to  contact  in 
each  State  regarding  the  administration 
of  Institute  grants  to  State  and  local 
courts. 

B.  Matching  Requirements 

1.  All  awards  to  courts  or  other  units 
of  State  or  local  government  (not 
including  publicly  supported 
institutions  of  higher  education)  require 
a  match  from  private  or  public  sources 
of  not  less  than  50%  of  the  total  amount 
of  the  Institute's  award.  For  example,  if 
the  total  cost  of  a  project  is  anticipated 
to  be  $150,000,  a  State  court  or 
executive  branch  agency  may  request  up 
to  $100,000  from  the  Institute  to 
implement  the  project.  The  remaining 
$50,000  (50%  of  the  $100,000  requested 
from  SJI)  must  be  provided  as  a  match. 
A  cash  match,  non-cash  match,  or  both 
may  be  provided,  but  the  Institute  will 
give  preference  to  those  apphcants  that 
provide  a  cash  match  to  the  Institute's 
award.  (For  a  further  definition  of 
match,  see  section  III.F.) 

The  requirement  to  provide  match 
may  be  waived  in  exceptionally  rare 
circumstances  upon  the  request  of  the 
Chief  Justice  of  the  highest  court  in  the 
State  and  approval  by  the  Board  of 
Directors.  42  U.S.C.  10705(d). 

2.  Other  eligible  recipients  of  Institute 
funds  are  not  required  to  provide  a 
match,  but  are  encouraged  to  contribute 
to  meeting  the  costs  of  the  project.  In 
instances  where  match  is  proposed,  the 
grantee  is  responsible  for  ensuring  that 
the  total  amount  proposed  is  actually 
contributed.  If  a  proposed  contribution 
is  not  fully  met,  the  Institute  may 
reduce  the  award  amount  accordingly, 
in  order  to  maintain  the  ratio  originally 
provided  for  in  the  award  agreement 
(see  sections  Vin.B.  above  and  XI.D.). 

C.  Conflict  of  Interest 

Personnel  and  other  officials 
connected  with  Institute-funded 
programs  shall  adhere  to  the  following 
requirements: 

1.  No  official  or  employee  of  a 
recipient  court  or  organization  shall 
participate  personally  through  decision. 


approval,  disapproval,  recommendation, 
the  rendering  of  advice,  investigation,  or 
otherwise  in  anv  proceeding, 
application,  request  for  a  ruling  or  other 
determination,  contract,  grant, 
cooperative  agreement,  claim, 
controversy,  or  other  particular  matter 
in  which  Institute  funds  are  used,  where 
to  his/her  knowledge  he/she  or  his/her 
immediate  family,  partners, 
organization  other  than  a  public  agency 
in  which  he/she  is  ser\'ing  as  officer, 
director,  trustee,  partner,  or  emplovee  or 
any  person  or  organization  with  whom 
he/she  is  negotiating  or  has  anv 
arrangement  concerning  prospective 
emplovinent.  has  a  financial  interest. 

2.  In  the  use  of  Institute  project  funds, 
an  official  or  employee  of  a  recipient 
court  or  organization  shall  avoid  any 
action  which  might  result  in  or  create 
the  appearance  of; 

a.  Using  an  official  position  for 
private  gain;  or 

b.  Affecting  adversely  the  confidence 
of  the  public  in  the  integrity  of  the 
Institute  program. 

3.  Requests  for  proposals  or 
invitations  for  bids  issued  by  a  recipient 
of  Institute  funds  or  a  subgrantee  or 
subcontractor  will  provide  notice  to 
prospective  bidders  that  the  contractors 
who  develop  or  draft  specifications, 
requirements,  statements  of  work,  and/ 
or  requests  for  proposals  for  a  proposed 
procurement  will  be  excluded  from 
bidding  on  or  submitting  a  proposal  to 
compete  for  the  award  of  such 
procurement. 

D.  Lobbying 

Funds  awarded  to  recipients  by  the 
Institute  shall  not  be  used,  indirectly  or 
directly,  to  influence  Executive  orders 
or  similar  promulgations  by  Federal, 
State  or  local  agencies,  or  to  influence 
the  passage  or  defeat  of  any  legislation 
by  Federal,  State  or  local  legislative 
bodies.  42  U.S.C.  10706(a). 

It  is  the  policy  of  the  Board  of 
Directors  to  award  funds  only  to  support 
applications  submitted  by  organizations 
that  would  carry  out  the  objectives  of 
their  applications  in  an  unbiased 
manner.  Consistent  with  this  policy  and 
the  provisions  of  42  U.S.C.  10706,  the 
Institute  will  not  knowingly  award  a 
grant  to  an  applicant  that  has,  directlv 
or  through  an  entity  that  is  part  of  the 
same  organization  as  the  applicant, 
advocated  a  position  before  Congress  on 
the  specific  subject  matter  of  the 
application. 

E.  Political  Activities 

No  recipient  shall  contribute  or  make 
available  Institute  funds,  program 
personnel,  or  equipment  to  anv  political 
party  or  association,  or  the  campaign  of 
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any  candidate  for  public  or  party  office. 
Recipients  are  also  prohibited  from 
using  funds  in  advocating  or  opposing 
any  ballot  measure,  initiative,  or 
referendum.  Officers  and  employees  of 
recipients  shall  not  intentionally 
identify  the  Institute  or  recipients  with 
any  partisan  or  nonpartisan  political 
activity  associated  with  a  political  party 
or  association,  or  the  campaign  of  any 
candidate  for  public  or  party  office.  42 
U.S.C.  10706(a). 

F.  Advocacy 

No  funds  made  available  by  the 
Institute  may  be  used  to  support  or 
conduct  training  programs  for  the 
purpose  of  advocating  particular 
nonjudicial  public  policies  or 
encouraging  nonjudicial  political 
activities.  42  U.S.C.  10706{b). 

G.  Prohibition  Against  Litigation 
Support 

No  funds  made  available  by  the 
Institute  may  be  used  directly  or 
indirectly  to  support  legal  assistance  to 
parties  in  litigation,  including  cases 
involving  capital  punishment. 

H.  Supplantation  and  Construction 

To  ensure  that  funds  are  used  to 
supplement  and  improve  the  operation 
of  State  courts,  rather  than  to  support 
basic  court  services,  funds  shall  not  be 
used  for  the  following  purposes: 

1.  To  supplant  State  or  local  funds 
supporting  a  program  or  activity  (such 
as  paying  the  salary  of  court  employees 
who  would  be  performing  their  normal 
duties  as  part  of  the  project,  or  paying 
rent  for  space  which  is  part  of  the 
court's  normal  operations); 

2.  To  construct  court  facilities  or 
structures,  except  to  remodel  existing 
facilities  or  to  demonstrate  new 
architectural  or  technological 
techniques,  or  to  provide  temporary 
facilities  for  new  personnel  or  for 
personnel  involved  in  a  demonstration 
or  experimental  program;  or 

3.  Solely  to  purchase  equipment. 

/.  Confidentiality  of  Information 

Except  as  provided  by  Federal  law 
other  than  the  State  Justice  Institute  Act, 
no  recipient  of  financial  assistance  from 
SJI  may  use  or  reveal  any  research  or 
statistical  information  furnished  under 
the  Act  by  any  person  and  identifiable 
to  any  specific  private  person  for  any 
purpose  other  than  the  purpose  for 
which  the  information  was  obtained. 
Such  information  and  copies  thereof 
shall  be  immune  from  legal  process,  and 
shall  not,  without  the  consent  of  the 
person  furnishing  such  information,  be 
admitted  as  evidence  or  used  for  any 
purpose  in  any  action,  suit,  or  other 


judicial,  legislative,  or  administrative 
proceedings. 

/.  Human  Research  Protection 

All  research  involving  human  subjects 
shall  be  conducted  with  the  informed 
consent  of  those  subjects  and  in  a 
manner  that  will  ensure  their  privacy 
and  freedom  from  risk  or  harm  and  the 
protection  of  persons  who  are  not 
subjects  of  the  research  but  would  be 
affected  by  it,  unless  such  procedures 
and  safeguards  would  make  the  research 
impractical.  In  such  instances,  the 
Institute  must  approve  procedures 
designed  by  the  grantee  to  provide 
human  subjects  with  relevant 
information  about  the  research  after 
their  involvement  and  to  minimize  or 
eliminate  risk  or  harm  to  those  subjects 
due  to  their  participation. 

K.  Nondiscrimination 

No  person  may,  on  the  basis  of  race, 
sex,  national  origin,  disability,  color,  or 
creed  be  excluded  from  participation  in, 
denied  the  benefits  of,  or  otherwise 
subjected  to  discrimination  under  any 
program  or  activity  supported  by 
Institute  funds.  Recipients  of  Institute 
funds  must  immediately  take  any 
measures  necessary  to  effectuate  this 
provision. 

L.  Reporting  Requirements 

Recipients  of  Institute  funds,  other 
than  scholarships  awarded  under 
section  II.B.2.b.iii.,  shall  submit 
Quarterly  Progress  and  Financial 
Reports  within  30  days  of  the  close  of 
each  calendar  quarter  (that  is,  no  later 
than  January  30,  April  30,  July  30,  and 
October  30).  Two  copies  of  each  report 
must  be  sent.  The  Quarterly  Progress 
Reports  shall  include  a  narrative 
description  of  project  activities  during 
the  calendar  quarter,  the  relationship 
between  those  activities  and  the  task 
schedule  and  objectives  set  forth  in  the 
approved  application  or  an  approved 
adjustment  thereto,  any  significant 
problem  areas  that  have  developed  and 
how  they  will  be  resolved,  and  the 
activities  scheduled  during  the  next 
reporting  period. 

The  quarterly  financial  status  report 
shall  be  submitted  in  accordance  with 
section  XI. G. 2.  of  this  Guideline.  A  final 
project  progress  report  and  financial 
status  report  shall  be  submitted  within 
90  days  after  the  end  of  the  grant  period 
in  accordance  with  section  XI.K.2.  of 
this  Guideline. 

M.  Audit 

Recipients,  other  than  those  noted 
below,  must  provide  for  an  annual  fiscal 
audit  which  shall  include  an  opinion  on 
whether  the  financial  statements  of  the 


grantee  present  fairly  its  financial 
position  and  financial  operations  are  in 
accordance  with  generally  accepted 
accounting  principles.  (See  section  XI.J. 
of  the  Guideline  for  the  requirements  of 
such  audits.)  Recipients  of  a 
scholarship,  curriculum  adaptation,  or 
technical  assistance  grant  are  not 
required  to  submit  an  audit,  but  must 
maintain  appropriate  documentation  to 
support  all  expenditures. 

N.  Suspension  of  Funding 

After  providing  a  recipient  reasonable 
notice  and  opportunity  to  submit 
written  documentation  demonstrating 
why  fund  termination  or  suspension 
should  not  occur,  the  Institute  may 
terminate  or  suspend  funding  of  a 
project  that  fails  to  comply  substantially 
with  the  Act,  the  Guideline,  or  the  terms 
and  conditions  of  the  award.  42  U.S.C. 
10708(a). 

O.  Title  to  Property 

At  the  conclusion  of  the  project,  title 
to  all  expendable  and  nonexpendable 
personal  property  purchased  with 
Institute  funds  shall  vest  in  the  recipient 
court,  organization,  or  individual  that 
purchased  the  property  if  certification  is 
made  to  and  approved  by  the  Institute 
that  the  property  will  continue  to  be 
used  for  the  authorized  purposes  of  the 
Institute-funded  project  or  other 
purposes  consistent  with  the  State 
Justice  Institute  Act.  If  such  certification 
is  not  made  or  the  Institute  disapproves 
such  certification,  title  to  all  such 
property  with  an  aggregate  or  individual 
value  of  $1,000  or  more  shall  vest  in  the 
Institute,  which  will  direct  the 
disposition  of  the  property. 

P.  Original  Material 

All  products  prepared  as  the  result  of 
Institute-supported  projects  must  be 
originally-developed  material  unless 
otherwise  specified  in  the  award 
documents.  Material  not  originally 
developed  that  is  included  in  such 
products  must  be  properly  identified, 
whether  the  material  is  in  a  verbatim  or 
extensive  paraphrase  format. 

Q.  Acknowledgment  and  Disclaimer 

Recipients  of  Institute  funds  shall 
acknowledge  prominently  on  all 
products  developed  with  grant  funds 
that  support  was  received  fi"om  the 
Institute.  The  "SJI"  logo  must  appear  on 
the  front  cover  of  a  written  product,  or 
in  the  opening  frames  of  a  video 
product,  unless  another  placement  is 
approved  in  writing  by  the  Institute. 
This  includes  final  products  printed  or 
otherwise  reproduced  during  the  grant 
period,  as  well  as  reprintings  or 
reproductions  of  those  materials 
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following  the  end  of  the  grant  period.  A 
camera-ready  logo  sheet  is  available 
from  the  Institute  upon  request. 

Recipients  also  shall  display  the 
following  disclaimer  on  all  grant 
products: 

This  [document,  film,  videotape,  etc.|  was 
developed  under  [grantycooperative 
agreement,  number  SJI— (insert  number)] 
from  the  State  Justice  Institute.  The  points  of 
view  expressed  are  those  of  the  |author(s), 
filmmaker(s),  etc.l  and  do  not  necessarily 
represent  the  official  position  or  policies  of 
the  State  Justice  Institute. 

R.  Institute  Approval  of  Grant  Products 

No  grant  funds  may  be  obligated  for 
publication  or  reproduction  of  a  final 
product  developed  with  grant  funds 
without  the  written  approval  of  the 
Institute.  Grantees  shall  submit  a  final 
draft  of  each  written  product  to  the 
Institute  for  review  and  approval.  These 
drafts  shall  be  submitted  at  least  30  days 
before  the  product  is  scheduled  to  be 
sent  for  publication  or  reproduction  to 
permit  Institute  review  and 
incorporation  of  any  appropriate 
changes  agreed  upon  by  the  grantee  and 
the  Institute.  Grantees  shall  provide  for 
timely  reviews  by  the  Institute  of 
videotape  or  CD-ROM  products  at  the 
treatment,  script,  rough  cut,  and  final 
stages  of  development  or  their 
equivalents,  prior  to  initiating  the  next 
stage  of  product  development. 

S.  Distribution  of  Grant  Products 

In  addition  to  the  distribution 
specified  in  the  grant  application, 
grantees  shall  send: 

1.  Twenty  copies  of  each  final  product 
developed  with  grant  funds  to  the 
Institute,  unless  the  product  was 
developed  under  either  a  curriculum 
adaptation  or  a  technical  assistance 
grant,  in  which  case  submission  of  2 
copies  is  required. 

2.  A  mastercopy  of  each  videotape 
produced  with  grant  funds  to  the 
Institute. 

3.  One  copy  of  each  final  product 
developed  with  grant  funds  to  the 
library  established  in  each  State  to 
collect  materials  prepared  with  Institute 
support.  (A  list  of  these  libraries  is 
contained  in  Appendix  II.  Labels  for 
these  libraries  are  available  from  the 
Institute  upon  request.)  Recipients  of 
curriculum  adaptation  and  technical 
assistance  grants  are  not  required  to 
submit  final  products  to  State  libraries. 

4.  A  one-page  abstract  to  the  Institute 
summarizing  the  products  produced 
during  the  project  for  posting  on  the 
Internet  together  with  a  diskette 
containing  the  abstract  in  Word  or 
ASCII  in  a  format  prescribed  by  the 
Institute  for  posting  on  the  Institute's 
website. 


5.  In  addition,  recipients  of  project 
grants  must  prepare  a  press  release 
describing  the  project  and  announcing 
the  results  and  distribute  the  release  to 
a  list  of  national  and  State  judicial 
branch  organizations  provided  by  the 
Institute. 

T.  Copyrights 

Except  as  otherwise  provided  in  the 
terms  and  conditions  of  an  Institute 
award,  a  recipient  is  free  to  copyright 
any  books,  publications,  or  other 
copyrightable  materials  developed  in 
the  course  of  an  Institute-supported 
project,  but  the  Institute  shall  reserve  a 
royalty-free,  nonexclusive  and 
irrevocable  right  to  reproduce,  publish, 
or  otherwise  use,  and  to  authorize 
others  to  use,  the  materials  for  purposes 
consistent  with  the  State  Justice 
Institute  Act. 

U.  Inventions  and  Patents 

If  any  patentable  items,  patent  rights, 
processes,  or  inventions  are  produced  in 
the  course  of  Jnstitute-sponsored  work, 
such  fact  shall  be  promptly  and  fully 
reported  to  the  Institute.  Unless  there  is 
a  prior  agreement  between  the  grantee 
and  the  Institute  on  disposition  of  such 
items,  the  Institute  shall  determine 
whether  protection  of  the  invention  or 
discovery  shall  be  sought.  The  Institute 
will  also  determine  how  the  rights  in 
the  invention  or  discovery,  including 
rights  under  any  patent  issued  thereon, 
shall  be  allocated  and  administered  in 
order  to  protect  the  public  interest 
consistent  with  "Government  Patent 
Policy"  (President's  Memorandum  for 
Heads  of  Executive  Departments  and 
Agencies,  Februar\'  18,  1983,  and 
statement  of  Government  Patent  Policy). 

V.  Charges  for  Grant-Related  Products/ 
Recovery  of  Costs 

When  Institute  funds  fully  cover  the 
cost  of  developing,  producing,  and 
disseminating  a  product,  (e.g.,  a  report, 
curriculum,  videotape  or  software),  the 
product  should  be  distributed  to  the 
field  without  charge.  When  Institute 
funds  only  partially  cover  the 
development,  production,  or 
dissemination  costs,  the  grantee  may, 
with  the  Institute's  prior  written 
approval,  recover  its  costs  for 
developing,  producing,  and 
disseminating  the  material  to  those 
requesting  it,  to  the  extent  that  those 
costs  were  not  covered  by  Institute 
funds  or  grantee  matching 
contributions. 

Applicants  should  disclose  the'r 
intent  to  sell  grant-related  products  in 
both  the  concept  paper  and  the 
application.  Grantees  must  obtain  the 
written,  prior  approval  of  the  Institute  of 


their  plans  to  recover  project  costs 
through  the  sale  of  grant  products. 
Written  requests  to  recover  costs 
ordinarily  should  be  received  during  the 
grant  period  and  should  specify  the 
nature  and  extent  of  the  costs  to  be 
recouped,  the  reason  that  such  costs 
were  not  budgeted  (if  the  rationale  was 
not  disclosed  in  the  approved 
application),  the  number  of  copies  to  be 
sold,  the  intended  audience  for  the 
products  to  be  sold,  and  the  proposed 
sale  price.  If  the  product  is  to  be  sold 
for  more  than  $25.00.  the  written 
request  also  should  include  a  detailed 
^itemization  of  costs  that  will  be 
recovered  and  a  certification  that  the 
costs  were  not  supported  by  either 
Institute  grant  funds  or  grantee 
matching  contributions. 

In  the  event  that  the  sale  of  grant 
products  results  in  revenues  that  exceed 
the  costs  to  develop,  produce,  and 
disseminate  the  product,  the  revenue 
must  continue  to  be  used  for  the 
authorized  purposes  of  the  Institute- 
funded  project  or  other  purposes 
consistent  with  the  State  Justice 
Institute  Act  that  have  been  approved  by 
the  Institute.  See  sections  III.F.  and  XI. F. 
for  requirements  regarding  project- 
related  income  realized  during  the 
project  period. 

W.  Availabihty  of  Research  Data  for 
Secondary  Analysis 

Upon  request,  grantees  must  make 
available  for  secondary  analvsis  a 
diskette(s)  or  data  tape(s)  containing 
research  and  evaluation  data  collected 
under  an  Institute  grant  and  the 
accompanying  code  manual.  Grantees 
may  recover  the  actual  cost  of 
duplicating  and  mailing  or  otherwise 
transmitting  the  data  set  and  manual 
from  the  person  or  organization 
requesting  the  data.  Grantees  may 
provide  the  requested  data  set  in  the 
format  in  which  it  was  created  and 
analyzed. 

X.  Approval  of  Key  Staff 

If  the  qualifications  of  an  employee  or 
consultant  assigned  to  a  key  project  staff 
position  are  not  described  in  the 
application  or  if  there  is  a  change  of  a 
person  assigned  to  such  a  position,  a 
recipient  shall  submit  a  description  of 
the  qualifications  of  the  newly  assigned 
person  to  the  Institute.  Prior  written 
approval  of  the  qualifications  of  the  new 
person  assigned  to  a  key  staff  position 
must  be  received  from  the  Institute 
before  the  salary  or  consulting  fee  of 
that  person  and  associated  costs  mav  be 
paid  or  reimbursed  from  grant  funds. 
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XI.  Financial  Requirements 

A.  Accounting  Systems  and  Financial 
Records 

All  grantees,  subgrantees,  contractors, 
and  other  organizations  directly  or 
indirectly  receiving  Institute  funds  are 
required  to  establish  and  maintain 
accounting  systems  and  financial 
records  to  accurately  account  for  funds 
they  receive.  These  records  shall 
include  total  program  costs,  including 
Institute  funds.  State  and  local  matching 
shares,  and  any  other  fund  sources 
included  in  the  approved  project 
budget. 

1.  Purpose 

The  purpose  of  this  section  is  to 
establish  accounting  system 
requirements  and  offer  guidance  on 
procedures  which  v^fill  assist  all 
grantees/subgrantees  in; 

a.  Complying  with  the  statutory 
requirements  for  the  awarding, 
disbursement,  and  accounting  of  funds; 

b.  Complying  with  regulatory 
requirements  of  the  Institute  for  the 
financial  management  and  disposition 
of  funds; 

c.  Generating  financial  data  which  can 
be  used  in  the  planning,  management 
and  control  of  programs;  and 

d.  Facilitating  an  effective  audit  of 
funded  programs  and  projects. 

2.  References 

Except  where  inconsistent  with 
specific  provisions  of  this  Guideline,  the 
following  regulations,  directives  and 
reports  are  applicable  to  Institute  grants 
and  cooperative  agreements  under  the 
same  terms  and  conditions  that  apply  to 
Federal  grantees.  These  materials 
supplement  the  requirements  of  this 
section  for  accounting  systems  and 
financial  recordkeeping  and  provide 
additional  guidance  on  how  these 
requirements  may  be  satisfied. 
(Circulars  may  be  obtained  from  0MB 
by  caUing  202-395-7250.) 

a.  Office  of  Management  and  Budget 
(OMB)  Circular  A-21,  Cost  Principles 
for  Educational  Institutions. 

b.  Office  of  Management  and  Budget 
(OMB)  Circular  A-87,  Cost  Principles 
for  State  and  Local  Governments. 

c.  Office  of  Management  and  Budget 
(OMB)  Circular  A-88  (revised),  Indirect 
Cost  Rates,  Audit  and  Audit  Follow-up 
at  Educational  Institutions. 

d.  Office  of  Management  and  Budget 
(OMB)  Circular  A-102,  Uniform 
Administrative  Requirements  for 
Grants-in-Aid  to  State  and  Local 
Governments. 

e.  Office  of  Mcuiagement  and  Budget 
(OMB)  Circular  A-110,  Grants  and 
Agreements  with  Institutions  of  Higher 


Education,  Hospitals  and  other  Non- 
profit Organizations. 

f.  Office  of  Management  and  Budget 
(OMB)  Circular  A-128,  Audits  of  State 
and  Local  Governments. 

g.  Office  of  Management  and  Budget 
(OMB)  Circular  A-122,  Cost  Principles 
for  Non-profit  Organizations. 

h.  Office  of  Management  and  Budget 
(OMB)  Circular  A-133,  Audits  of 
Institutions  of  Higher  Education  and 
Other  Non-profit  Institutions. 

B.  Supervision  and  Monitoring 
Responsibilities 

1.  Grantee  Responsibilities 

All  grantees  receiving  direct  awards 
from  the  Institute  are  responsible  for  the 
management  and  fiscal  control  of  all 
funds.  Responsibilities  include 
accounting  for  receipts  and 
expenditures,  maintaining  adequate 
financial  records,  and  refunding 
expenditures  disallowed  by  audits. 

2.  Responsibilities  of  State  Supreme 
Court 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Supreme  Court,  or  its  designated  agency 
or  council. 

The  State  Supreme  Court  or  its 
designee  shall  receive  all  Institute  funds 
awarded  to  such  courts;  be  responsible 
for  assuring  proper  administration  of 
Institute  funds;  and  be  responsible  for 
all  aspects  of  the  project,  including 
proper  accounting  and  financial 
recordkeeping  by  the  subgrantee.  These 
responsibilities  include: 

a.  Reviewing  financial  operations.  The 
State  Supreme  Court  or  its  designee 
should  be  familiar  with,  and 
periodically  monitor,  its  subgrantees" 
financial  operations,  records  system  and 
procedures.  Particular  attention  should 
be  directed  to  the  maintenance  of 
current  financial  data. 

b.  Recording  financial  activities.  The 
subgrantee's  grant  award  or  contract 
obligation,  as  well  as  cash  advances  and 
other  financial  activities,  should  be 
recorded  in  the  financial  records  of  the 
State  Supreme  Court  or  its  designee  in 
summary  form.  Subgrantee  expenditures 
should  be  recorded  on  the  books  of  the 
State  Supreme  Court  Or  evidenced  by 
report  forms  duly  filed  by  the 
subgrantee.  Non-Institute  contributions 
applied  to  projects  by  subgrantees 
should  likewise  be  recorded,  as  should 
any  project  income  resulting  from 
program  operations. 

c.  Budgeting  and  budget  review.  The 
State  Supreme  Court  or  its  designee 
should  ensure  that  each  subgrantee 
prepares  an  adequate  budget  as  the  basis 


for  its  award  commitment.  The  detail  of 
each  project  budget  should  be 
maintained  on  file  by  the  State  Supreme 
Court. 

d.  Accounting  for  non-institute 
contributions.  The  State  Supreme  Court 
or  its  designee  will  ensure,  in  those 
instances  where  subgrantees  are 
required  to  furnish  non-Institute 
matching  funds,  that  the  requirements 
and  limitations  of  the  Guideline  are 
applied  to  such  funds. 

e.  Audit  requirement.  The  State 
Supreme  Court  or  its  designee  is 
required  to  ensure  that  subgrantees  have 
met  the  necessary  audit  requirements 
set  forth  by  the  Institute  (see  sections 
X.M.  and  XI.J). 

/.  Reporting  irregularities.  The  State 
Supreme  Court,  its  designees,  and  its 
subgrantees  are  responsible  for 
promptly  reporting  to  the  Institute  the 
nature  and  circumstances  surrounding 
any  financial  irregularities  discovered. 

C.  Accounting  System 

The  grantee  is  responsible  for 
establishing  and  maintaining  an 
adequate  system  of  accounting  and 
internal  controls  for  itself  and  for 
ensuring  that  an  adequate  system  exists 
for  each  of  its  subgrantees  and 
contractors.  An  acceptable  and  adequate 
accounting  system  is  considered  to  be 
one  which: 

1.  Properly  accounts  for  receipt  of 
funds  under  each  grant  awarded  and  the 
expenditure  of  funds  for  each  grant  by 
category  of  expenditure  (including 
matching  contributions  and  project 
income); 

2.  Assures  that  expended  funds  are 
applied  to  the  appropriate  budget 
category  included  within  the  approved 
grant; 

3.  Presents  and  classifies  historical 
costs  of  the  grant  as  required  for 
budgetary  and  evaluation  purposes; 

4.  Provides  cost  and  property  controls 
to  assure  optimal  use  of  grant  funds; 

5.  Is  integrated  with  a  system  of 
internal  controls  adequate  to  safeguard 
the  funds  and  assets  covered,  check  the 
accuracy  and  reliability  of  the 
accounting  data,  promote  operational 
efficiency,  and  assure  conformance  with 
any  general  or  special  conditions  of  the 
grant; 

6.  Meets  the  prescribed  requirements 
for  periodic  financial  reporting  of 
operations;  and 

7.  Provides  financial  data  for 
planning,  control,  measurement,  and 
evaluation  of  direct  and  indirect  costs. 

D.  Total  Cost  Budgeting  and  Accounting 

Accounting  for  all  funds  awarded  by 
the  Institute  shall  be  structured  and 
executed  on  a  "total  project  cost"  basis. 
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That  is,  total  project  costs,  including 
Institute  funds.  State  and  local  matching 
shares,  and  any  other  fund  sources 
included  in  the  approved  project  budget 
shall  be  the  foundation  for  fiscal 
administration  and  accounting.  Grant 
applications  and  financial  reports 
require  budget  and  cost  estimates  on  the 
basis  of  total  costs. 

1.  Timing  of  Matching  Contributions 

Matching  contributions  need  not  be 
applied  at  the  exact  time  of  the 
obligation  of  Institute  funds.  However, 
the  full  matching  share  must  be 
obligated  during  the  award  period, 
except  that,  with  the  prior  written 
permission  of  the  Institute, 
contributions  made  following  approval 
of  the  grant  by  the  Institute's  Board  of 
Directors  but  before  the  begirming  of  the 
grant  may  be  counted  as  match. 
Grantees  that  do  not  contemplate 
making  matching  contributions 
continuously  throughout  the  course  of  a 
project,  or  on  a  task-by-task  basis,  are 
required  to  submit  a  schedule  within  30 
days  after  the  beginning  of  the  project 
period  indicating  at  what  points  during 
the  project  period  the  matching 
contributions  will  be  made.  In  instances 
where  a  proposed  cash  match  is  not 
fully  met,  the  Institute  may  reduce  the 
award  amount  accordingly,  in  order  to 
maintain  the  ratio  originally  provided 
for  in  the  award  agreement. 

2.  Records  for  Match 

All  grantees  must  maintain  records 
which  clearly  show  the  source,  amount, 
and  timing  of  all  matching 
contributions.  In  addition,  if  a  project 
has  included,  within  its  approved 
budget,  contributions  which  exceed  the 
required  matching  portion,  the  grantee 
must  maintain  records  of  those 
contributions  in  the  same  manner  as  it 
does  the  Institute  funds  and  required 
matching  shares.  For  all  grants  made  to 
State  and  local  courts,  the  State 
Supreme  Court  has  primary 
responsibility  for  grantee/subgrantee 
compliance  with  the  requirements  of 
this  section.  (See  section  XI.B.2.) 

E.  Maintenance  and  Retention  of 
Records 

All  financial  records,  supporting 
documents,  statistical  records  and  all 
other  records  pertinent  to  grants, 
subgrants,  cooperative  agreements  or 
contracts  under  grants  shall  be  retained 
by  each  organization  participating  in  a 
project  for  at  least  three  years  for 
purposes  of  examination  and  audit. 
State  Supreme  Courts  may  impose 
record  retention  and  maintenance 
requirements  in  addition  to  those 
prescribed  in  this  chapter. 


1.  Coverage 

The  retention  requirement  extends  to 
books  of  original  entn,-,  source 
documents  supporting  accounting 
transactions,  the  general  ledger, 
subsidiary  ledgers,  personnel  and 
payroll  records,  canceled  checks,  and 
related  documents  and  records.  Source 
documents  include  copies  of  all  grant 
and  subgrant  awards,  applications,  and 
required  grantee/subgrantee  financial 
and  narrative  reports.  Personnel  and     . 
payroll  records  shall  include  the  time 
and  attendance  reports  for  all 
individuals  reimbursed  under  a  grant, 
subgrant  or  contract,  whether  they  are 
employed  full-time  or  part-time.  Time 
and  effort  reports  will  be  required  for 
consultants. 

2.  Retention  Period 

The  three-year  retention  period  starts 
from  the  date  of  the  submission  of  the 
final  expenditure  report  or,  for  grants 
which  are  renewed  aimually,  from  the 
date  of  submission  of  the  annual 
expenditure  report. 

3.  Maintenance 

Grantees  and  subgrantees  are 
expected  to  see  that  records  of  different 
fiscal  years  are  separately  identified  and 
maintained  so  that  requested 
information  can  be  readily  located. 
Grantees  and  subgrantees  are  also 
obligated  to  protect  records  adequately 
against  fire  or  other  damage.  When 
records  are  stored  away  from  the 
grantee's/subgrantee's  principal  office,  a 
written  index  of  the  location  of  stored 
records  should  be  on  hand,  and  ready 
access  should  be  assured. 

4.  Access 

Grantees  and  subgrantees  must  give 
any  authorized  representative  of  the 
Institute  access  to  and  the  right  to 
examine  all  records,  books,  papers,  and 
documents  related  to  an  Institute  grant. 

F.  Project-Related  Income 

Records  of  the  receipt  and  disposition 
of  project-related  income  must  be 
maintained  by  the  grantee  in  the  same 
manner  as  required  for  the  project  funds 
that  gave  rise  to  the  income  and  must  be 
reported  to  the  Institute.  (See  section 
XI.G.2.)  The  policies  governing  the 
disposition  of  the  various  types  of 
project-related  income  are  listed  below. 

1.  Interest 

A  State  and  any  agency  or 
instrumentality  of  a  State,  including 
State  institutions  of  higher  education 
and  State  hospitals,  shall  not  be  held 
accountable  for  interest  earned  on 
advances  of  project  funds.  When  funds 
are  awarded  to  subgrantees  through  a 


State,  the  subgrantees  are  not  held 
accountable  for  interest  earned  on 
advances  of  project  funds.  Local  units  of 
government  and  nonprofit  organizations 
that  are  direct  grantees  must  refund  any 
interest  earned.  Grantees  shall  ensure 
minimum  balances  in  their  respective 
grant  cash  accounts. 

2.  Royalties 

The  grantee/subgrantee  may  retain  all 
royalties  recei\'ed  from  copyrights  or 
other  works  developed  under  projects  or 
from  patents  and  inventions,  unless  the 
terms  and  conditions  of  the  grant 
provide  otherwise. 

3.  Registration  and  Tuition  Fees 

Registration  and  tuition  fees  shall  be 
used  to  pay  project-related  costs  not 
covered  by  the  grant,  or  to  reduce  the 
amount  of  grant  funds  needed  to 
support  the  project.  Registration  and 
tuition  fees  may  be  used  for  other 
purposes  only  with  the  prior  written 
approval  of  the  Institute.  Estimates  of 
registration  and  tuition  fees,  and  any 
expenses  to  be  offset  by  the  fees,  should 
be  included  in  the  application  budget 
forms  and  narrative. 

4.  Income  From  the  Sale  of  Grant 
Products 

When  grant  funds  fully  cover  the  cost 
of  producing  and  disseminating  a 
limited  number  of  copies  of  a  product, 
the  grantee  may,  with  the  written  prior 
approval  of  the  Institute,  sell  additional 
copies  reproduced  at  its  expense  only  at 
a  price  intended  to  recover  actual 
reproduction  and  distribution  costs  that 
were  not  covered  by  Institute  grant 
funds  or  grantee  matching  contributions 
to  the  project.  When  grant  funds  only 
partially  cover  the  costs  of  developing, 
producing  and  disseminating  a  product, 
the  grantee  may,  with  the  written  prior 
approval  of  the  Institute,  recover  costs 
for  developing,  reproducing,  and 
disseminating  the  material  to  the  exient 
that  those  costs  were  not  covered  by 
Institute  grant  funds  or  grantee 
matching  contributions.  If  the  grantee 
recovers  its  costs  in  this  manner,  then 
amounts  expended  by  the  grantee  to 
develop,  produce,  and  disseminate  the 
material  may  not  be  considered  match. 

If  the  sale  of  products  occurs  during 
the  project  period,  the  costs  and  income 
generated  by  the  sales  must  be  reported 
on  the  Quarterly  Financial  Status 
Reports  and  documented  in  an  auditable 
manner.  Whenever  possible,  the  intent 
to  sell  a  product  should  be  disclosed  in 
the  concept  paper  and  application  or 
reported  to  the  Institute  in  writing  once 
a  decision  to  sell  products  has  been 
made.  The  grantee  must  request 
approval  to  recover  its  product 
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development,  reproduction,  and 
dissemination  costs  as  specified  in 
section  X.V. 

5.  Other 

Other  project  income  shall  he  treated 
in  accordance  with  disposition 
instructions  set  forth  in  the  grant's  terms 
and  conditions. 

G.  Payments  and  Financial  Reporting 
Requirements 

1.  Payment  of  Grant  Funds 

The  procedures  and  regulations  set 
forth  below  are  applicable  to  all 
Institute  grant  funds  and  grantees. 

a.  Request  for  advance  or 
reimbursement  of  funds.  Grantees  will 
receive  funds  on  a  "Check-Issued" 
basis.  Upon  receipt,  review,  and 
approval  of  a  Request  for  Advance  or 
Reimbursement  by  the  Institute,  a  check 
will  be  issued  directly  to  the  grantee  or 
its  designated  fiscal  agent.  A  request 
must  be  limited  to  the  grantee's 
immediate  cash  needs.  The  Request  for 
Advance  or  Reimbursement,  along  with 
the  instructions  for  its  preparation,  will 
be  included  in  the  official  Institute 
award  package. 

b.  Continuation  and  on-going  support 
awards.  For  purposes  of  submitting 
Requests  for  Advance  or 
Reimbursement,  recipients  of 
continuation  and  on-going  support 
grants  should  treat  each  grant  as  a  new 
project  and  number  their  requests 
accordingly  (i.e.  on  a  grant  rather  than 

a  project  basis).  For  example,  the  first 
request  for  payment  from  a  continuation 
grant  or  each  year  of  an  on-going 
support  would  be  number  1,  the  second 
number  2,  etc.  (See  Recommendations 
to  Grantees  in  the  Introduction  for 
further  guidance.) 

c.  Termination  of  advance  and 
reimbursement  funding.  When  a  grantee 
organization  receiving  cash  advances 
from  the  Institute: 

i.  Demonstrates  an  unwillingness  or 
inability  to  attain  program  or  project 
goals,  or  to  establish  procedures  that 
will  minimize  the  time  elapsing 
between  cash  advances  and 
disbursements,  or  cannot  adhere  to 
guideline  requirements  or  special 
conditions; 

ii.  Engages  in  the  improper  award  and 
administration  of  subgrants  or  contracts; 
or 

iii.  Is  unable  to  submit  reliable  and/ 
or  timely  reports;  the  Institute  may 
terminate  advance  financing  and  require 
the  grantee  organization  to  finance  its 
operations  with  its  own  working  capital. 
Payments  to  the  grantee  shall  then  be 
made  by  check  to  reimburse  the  grantee 
for  actual  cash  disbursements.  In  the 


event  the  grantee  continues  to  be 
deficient,  the  Institute  may  suspend 
reimbursement  payments  until  the 
deficiencies  are  corrected. 

d.  Principle  of  minimum  cash  on 
hand.  Recipient  organizations  should 
request  funds  based  upon  immediate 
disbursement  requirements.  Grantees 
should  time  their  requests  to  ensure  that 
cash  on  hand  is  the  minimum  needed 
for  disbursements  to  be  made 
immediately  or  within  a  few  days.  Idle 
funds  in  the  hands  of  subgrantees  will 
impair  the  goals  of  good  cash 
management. 

2.  Financial  Reporting 

a.  General  requirements.  In  order  to 
obtain  financial  information  concerning 
the  use  of  funds,  the  Institute  requires 
that  grantees/subgrantees  of  these  funds 
submit  timely  reports  for  review. 

Three  copies  of  the  Financial  Status 
Report  are  required  from  all  grantees, 
other  than  recipients  of  scholarships 
under  section  II. B. 2. b. iii.,  for  each  active 
quarter  on  a  calendar-quarter  basis.  This 
report  is  due  within  30  days  after  the 
close  of  the  calendar  quarter.  It  is 
designed  to  provide  financial 
information  relating  to  Institute  funds, 
State  and  local  matching  shares,  project 
income,  and  any  other  sources  of  funds 
for  the  project,  as  well  as  information  on 
obligations  and  outlays.  A  copy  of  the 
Financial  Status  Report,  along  with 
instructions  for  its  preparation,  will  be 
included  in  the  official  Institute  Award 
package.  In  circumstances  where  an 
organization  requests  substantial 
payments  for  a  project  prior  to  the 
completion  of  a  given  quarter,  the 
Institute  may  request  a  brief  summary  of 
the  amount  requested,  by  object  class,  in 
support  of  the  Request  for  Advance  or 
Reimbursement. 

b.  Additional  requirements  for 
Renewal  Grants.  Grantees  receiving  a 
continuation  or  on-going  support  grant 
should  number  their  quarterly  Financial 
Status  Reports  on  a  grant  rather  than  a 
project  basis.  For  example,  the  first 
quarterly  report  for  a  continuation  grant 
or  each  year  of  an  on-going  support 
award  should  be  number  1,  the  second 
number  2,  etc. 

3.  Consequences  of  Non-Compliance 
with  Submission  Requirements 

Failure  of  the  grantee  organization  to 
submit  required  financial  and  program 
reports  may  result  in  a  suspension  or 
termination  of  grant  payments. 

H.  Allowability  of  Costs 

1.  General 

Except  as  may  be  otherwise  provided 
in  the  conditions  of  a  particular  grant. 


cost  allowability  shall  be  determined  in 
accordance  with  the  principles  set  forth 
in  OMB  Circulars  A-87,  Cost  Principles 
for  State  and  Local  Governments;  A-21, 
Cost  Principles  AppUcable  to  Grants 
and  Contracts  with  Educational 
Institutions;  and  ^4-122,  Cost  Principles 
for  Non-Profit  Organizations.  No  costs 
may  be  recovered  to  liquidate 
obligations  which  are  incurred  after  the 
approved  grant  period.  Copies  of  these 
circulars  may  be  obtained  from  OMB  by 
calling  (202)  395-7250. 

2.  Costs  Requiring  Prior  Approval 

a.  Pre-agreement  costs.  The  written 
prior  approval  of  the  Institute  is 
required  for  costs  which  are  considered 
necessary  to  the  project  but  occur  prior 
to  the  award  date  of  the  grant. 

b.  Equipment.  Grant  funds  may  be 
used  to  purchase  or  lease  only  that 
equipment  which  is  essential  to 
accomplishing  the  goals  and  objectives 
of  the  project.  The  written  prior 
approval  of  the  Institute  is  required 
when  the  amount  of  automated  data 
processing  (ADP)  equipment  to  be 
purchased  or  leased  exceeds  $10,000  or 
the  software  to  be  purchased  exceeds 
$3,000. 

c.  Consultants.  The  written  prior 
approval  of  the  Institute  is  required 
v«hen  the  rate  of  compensation  to  be 
paid  a  consultant  exceeds  $300  a  day. 
Institute  funds  may  not  be  used  to  pay 
a  consultant  at  a  rate  in  excess  of  $900 
per  day. 

3.  Travel  Costs 

Transportation  and  per  diem  rates 
must  comply  with  the  policies  of  the 
applicant  organization.  If  the  applicant 
does  not  have  an  established  written 
travel  policy,  then  travel  rates  shall  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government. 
Institute  funds  may  not  be  used  to  cover 
the  transportation  or  per  diem  costs  of 
a  member  of  a  national  organization  to 
attend  an  annual  or  other  regular 
meeting  of  that  organization. 

4.  Indirect  Costs 

These  are  costs  of  an  organization  that 
are  not  readily  assignable  to  a  particular 
project,  but  are  necessary  to  the 
operation  of  the  organization  and  the 
performance  of  the  project.  The  cost  of 
operating  and  maintaining  facilities, 
depreciation,  and  administrative 
salaries  are  examples  of  the  types  of 
costs  that  are  usually  treated  as  indirect 
costs.  It  is  the  policy  of  the  Institute  that 
all  costs  should  be  budgeted  directly; 
however,  if  a  recipient  has  an  indirect 
cost  rate  approved  by  a  Federal  agency 
as  set  forth  below,  the  Institute  will 
accept  that  rate. 
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a.  Approved  plan  available,  i.  The 
Institute  will  accept  an  indirect  cost  rate 
or  allocation  plan  approved  for  a  grantee 
during  the  preceding  two  years  by  any 
Federal  granting  agency  on  the  basis  of 
allocation  methods  substantially  in 
accord  with  those  set  forth  in  the 
applicable  cost  circulars.  A  copy  of  the 
approved  rate  agreement  must  be 
submitted  to  the  Institute. 

ii.  Where  flat  rates  are  accepted  in 
lieu  of  actual  indirect  costs,  grantees 
may  not  also  charge  expenses  normally 
included  in  overhead  pools,  e.g., 
accounting  services,  legal  services, 
building  occupancy  and  maintenance, 
etc.,  as  direct  costs. 

iii.  Organizations  with  an  approved 
indirect  cost  rate,  utilizing  total  direct 
costs  as  the  base,  usually  exclude 
contracts  under  grants  from  any 
overhead  recovery.  The  negotiated 
agreement  will  stipulate  that  contracts 
are  excluded  from  the  base  for  overhead 
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recovery. 

b.  Establishment  of  indirect  cost  rates. 
In  order  to  be  reimbursed  for  indirect 
costs,  a  grantee  or  organization  must 
first  establish  an  appropriate  indirect 
cost  rate.  To  do  this,  the  grantee  must 
prepare  an  indirect  cost  rate  proposal 
and  submit  it  to  the  Institute  within 
three  months  after  the  start  of  the  grant 
period  to  assure  recovery  of  the  full 
amount  of  allowable  indirect  costs.  The 
rate  must  be  developed  in  accordance 
with  principles  and  procedures 
appropriate  to  the  type  of  grantee 
institution  involved  as  specified  in  the 
applicable  OMB  Circular.  Copies  of 
OMB  Circulars  may  be  obtained  directly 
from  OMB  by  calling  (202)  395-7250. 

c.  No  approved  plan.  If  an  indirect 
cost  proposal  for  recovery  of  actual 
indirect  costs  is  not  submitted  to  the 
Institute  within  three  months  after  the 
start  of  the  grant  period,  indirect  costs 
will  be  irrevocably  disallowed  for  all 
months  prior  to  the  month  that  the 
indirect  cost  proposal  is  received.  This 
policy  is  effective  for  all  grant  awards. 

/.  Procurement  and  Property 
Management  Standards 

1.  Procurement  Standards 

For  State  and  local  governments,  the 
Institute  adopts  the  standards  set  forth 
in  Attachment  O  of  OMB  Circular  A- 
102.  Institutions  of  higher  education, 
hospitals;  other  non-profit  organizations 
will  be  governed  by  the  standards  set 
forth  in  Attachment  O  of  OMB  Circular 
A-110. 

2.  Property  Management  Standards 

The  property  management  standards 
as  prescribed  in  Attachment  N  of  OMB 
Circulars  A-102  and  A-110  shall  be 


applicable  to  all  grantees  and 
subgrantees  of  Institute  funds  except  as 
provided  in  section  X.O. 

All  grantees/subgrantees  are  required 
to  be  prudent  in  the  acquisition  and 
management  of  property  with  grant 
funds.  If  suitable  property  required  for 
the  successful  execution  of  projects  is 
already  available  within  the  grantee  8r 
subgrantee  organization,  expenditures  of 
grant  funds  for  the  acquisition  of  new 
property  will  b^ considered 
unnecessary.      "* 

/.  Audit  Bequirements 

1.  Implementation 

Each  recipient  of  a  grant  from  the 
Institute  other  than  a  scholarship, 
curriculum  adaptation,  or  technical 
assistance  grant  (including  a  State  or 
local  court  receiving  a  subgrant  from  the 
State  Supreme  Court)  shall  provide  for 
an  annual  fiscal  audit.  The  audit  may  be 
of  the  entire  grantee  organization  (e.g., 
a  university)  or  of  the  specific  project 
funded  by  the  Institute.  Audits 
conducted  in  accordance  with  the 
Single  Audit  Act  of  1984  and  OMB 
Circular  A-128,  or  OMB  Circular  A-133 
will  satisfy  the  requirement  for  an 
annual  fiscal  audit.  The  audit  shall  be 
conducted  by  an  independent  Certified 
Public  Accountant,  or  a  State  or  local 
agency  authorized  to  audit  government 
agencies. 

Grantees  who  receive  funds  from  a 
Federal  agency  and  who  satisfy  audit 
requirements  of  the  cognizant  Federal 
agency  should  submit  a  copy  of  the 
audit  report  prepared  for  that  Federal 
agency  to  the  Institute  in  order  to  satisf\' 
the  provisions  of  this  section.  Cognizant 
Federal  agencies  do  not  send  reports  to 
the  Institute.  Therefore,  each  grantee 
must  send  this  report  directly  to  the 
Institute. 

2.  Resolution  and  Clearance  of  Audit 
Reports 

Timely  action  on  recommendations 
by  responsible  management  officials  is 
an  integral  part  of  the  effectiveness  of  an 
audit.  Each  grant  recipient  shall  have 
poUcies  and  procedures  for  acting  on 
audit  recommendations  by  designating 
officials  responsible  for:  follow-up, 
maintaining  a  record  of  the  actions 
taken  on  recommendations  and  time 
schedules,  responding  to  and  acting  on 
audit  recommendations,  and  submitting 
periodic  reports  to  the  Institute  on 
recommendations  and  actions  taken. 

3.  Consequences  of  Non-Resolution  of 
Audit  Issues 

It  is  the  general  policy  of  the  State 
Justice  Institute  not  to  make  new  grant 
awards  to  an  applicant  having  an 


unresolved  audit  report  involving 
Institute  awards.  Failure  of  the  grantee 
organization  to  resolve  audit  questions 
may  also  result  in  the  suspension  or 
termination  of  payments  for  active 
Institute  grants  to  that  organization. 

K.  Close-Out  of  Grants 

1.  Definition 

Close-out  is  a  process  by  which  the 
Institute  determines  that  all  applicable 
administrative  and  financial  actions  and 
all  required  work  of  the  grant  have  been 
completed  by  both  the  grantee  and  the 
Institute. 

2.  Grantee  Close-Out  Requirements 

Within  90  days  after  the  end  date  of 
the  grant  or  any  approved  extension 
thereof  (See  section  XI. K. 3).  the 
following  documents  must  be  submitted 
to  the  Institute  by  the  grantee  other  than 
a  recipient  of  a  scholarship  under 
section  II.B.2.b.iii.  These  reporting 
requirements  apply  at  the  conclusion  of 
any  non-scholarship  grant,  even  when 
the  project  will  receive  renewal  funding 
through  a  continuation  or  on-going 
support  grant. 

a.  Financial  status  report.  The  final 
report  of  expenditures  must  have  no 
unliquidated  obligations  and  must 
indicate  the  exact  balance  of 
unobligated  funds.  Any  unobligated/ 
unexpended  funds  will  be  deobligated 
from  the  award  by  the  Institute.  Final 
payment  requests  for  obligations 
incurred  during  the  award  period  must 
be  submitted  to  the  Institute  prior  to  the 
end  of  the  90-day  close-out  period. 
Grantees  on  a  check-issued  basis,  who 
have  drawTi  down  funds  in  excess  of 
their  obligations/expenditures,  must 
return  any  unused  funds  as  soon  as  it  is 
determined  that  the  funds  are  not 
required.  In  no  case  should  any  unused 
funds  remain  with  the  grantee  beyond 
the  submission  date  of  the  final 
financial  status  report. 

b.  Final  progress  report.  This  report 
should  describe  the  project  activities 
during  the  final  calendar  quarter  of  the 
project  and  the  close-out  period, 
including  to  whom  project  products 
have  been  disseminated;  provide  a 
summar\'  of  activities  during  the  entire 
project;  specify  whether  all  the 
objectives  set  forth  in  the  approved 
application  or  an  approved  adjustment 
thereto  have  been  met  and.  if  any  of  the 
objectives  have  not  been  met,  explain 
the  reasons  therefor:  and  discuss  what, 
if  anything,  could  have  been  done 
differently  that  might  have  enhanced 
the  impact  of  the  project  or  improved  its 
operation. 
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3.  Extension  of  Close-Out  Period 

Upon  the  written  request  of  the 
grantee,  the  Institute  may  extend  the 
close-out  period  to  assure  completion  of 
the  Grantee's  close-out  requirements. 
Requests  for  an  extension  must  be 
submitted  at  least  14  days  before  the 
end  of  the  close-out  period  and  must 
explain  why  the  extension  is  necessary 
and  what  steps  will  be  taken  to  assure 
that  all  the  grantee's  responsibilities 
will  be  met  by  the  end  of  the  extension 
period. 

XII.  Grant  Adjustments 

All  requests  for  program  or  budget 
adjustments  requiring  Institute  approval 
must  be  submitted  in  a  timely  manner 
by  the  project  director.  All  requests  for 
changes  from  the  approved  application 
will  be  carefully  reviewed  for  both 
consistency  with  this  Guideline  and  the 
enhancement  of  grant  goals  and 
objectives. 

A.  Grant  Adjustments  Requiring  Prior 
Written  Approval 

There  are  several  types  of  grant 
adjustments  which  require  the  prior 
written  approval  of  the  Institute. 
Examples  of  these  adjustments  include: 

1.  Budget  revisions  among  direct  cost 
categories  which,  individually  or  in  the 
aggregate,  exceed  or  are  expected  to 
exceed  five  percent  of  the  approved 
original  budget  or  the  most  recently 
approved  revised  budget.  For  the 
purposes  of  this  section,  the  Institute 
will  view  budget  revisions 
cumulatively. 

For  continuation  and  on-going 
support  grants,  funds  from  the  original 
award  may  be  used  during  the  renewal 
grant  period  and  funds  awarded  by  a 
continuation  or  on-going  support  grant 
may  be  used  to  cover  project-related 
expenditures  incurred  during  the 
original  award  period,  with  the  prior 
written  approval  of  the  Institute. 

2.  A  change  in  the  scope  of  work  to 
be  performed  or  the  objectives  of  the 
project  (see  section  XII. D.). 

3.  A  change  in  the  project  site. 

4.  A  change  in  the  project  period, 
such  as  an  extension  of  the  grant  period 
and/or  extension  of  the  final  financial  or 
progress  report  deadline  (see  section 
XII. E.). 

5.  Satisfaction  of  special  conditions,  if 
required. 

6.  A  change  in  or  temporary  absence 
of  the  project  director  (see  sections 
XII.F.  and  G.). 

7.  The  assignment  of  an  employee  or 
consultant  to  a  key  staff  position  whose 
qualifications  were  not  described  in  the 
application,  or  a  change  of  a  person 
assigned  to  a  key  project  staff  position 
(see  section  X.X.). 


8.  A  change  in  or  temporary  absence 
of  the  person  responsible  for  the 
financial  management  and  financial 
reporting  for  thft  grant. 

9.  A  change  in  the  name  of  the  grantee 
organization. 

10.  A  transfer  or  contracting  out  of 
grant-supported  activities  (see  section 
XII. H.). 

11.  A  transfer  of  the  grant  to  another 
recipient. 

12.  Preagreement  costs,  the  purchase 
of  automated  data  processing  equipment 
and  software,  and  consultant  rates,  as 
specified  in  section  XI. H. 2. 

13.  A  change  in  the  nature  or  number 
of  the  products  to  be  prepared  or  the 
manner  in  which  a  product  would  be 
distributed. 

B.  Request  for  Grant  Adjustments 

All  grantees  and  subgrantees  must 
promptly  notify  their  SJI  program 
manager,  in  writing,  of  events  or 
proposed  changes  which  may  require  an 
adjustment  to  the  approved  application. 
In  requesting  an  adjustment,  the  grantee 
must  set  forth  the  reasons  and  basis  for 
the  proposed  adjustment  and  any  other 
information  the  program  manager 
determines  would  help  the  Institute's 
review. 

C.  Notification  of  Approval/Disapproval 

If  the  request  is  approved,  the  grantee 
will  be  sent  a  Grant  Adjustment  signed 
by  the  Executive  Director  or  his 
designee.  If  the  request  is  denied,  the 
grantee  will  be  sent  a  written 
explanation  of  the  reasons  for  the 
denial. 

D.  Changes  in  the  Scope  of  the  Grant 

A  grantee/subgrantee  may  make 
minor  changes  in  methodology, 
.  approach,  or  other  aspects  of  the  grant 
to  expedite  achievement  of  the  grant's 
objectives  with  subsequent  notification 
of  the  SJI  program  manager.  Major 
changes  in  scope,  duration,  training 
methodology,  or  other  significant  areas 
must  be  approved  in  advance  by  the 
Institute. 

E.  Date  Changes 

A  request  to  change  or  extend  the 
grant  period  must  be  made  at  least  30 
days  in  advance  of  the  end  date  of  the 
grant.  A  revised  task  plan  should 
accompany  requests  for  a  no-cost 
extension  of  the  grant  period,  along  with 
a  revised  budget  if  shifts  among  budget 
categories  will  be  needed.  A  request  to 
change  or  extend  the  deadline  for  the 
final  financial  report  or  final  progress 
report  must  be  made  at  least  14  days  in 
advance  of  the  report  deadline  (see 
section  XI.K.3.). 


F.  Temporary  Absence  of  the  Project 
Director 

Whenever  absence  of  the  project 
director  is  expected  to  exceed  a 
continuous  period  of  one  month,  the 
plans  for  the  conduct  of  the  project 
director's  duties  during  such  absence 
must  be  approved  in  advance  by  the 
Institute.  This  information  must  be 
provided  in  a  letter  signed  by  an 
authorized  representative  of  the  grantee/ 
subgrantee  at  least  30  days  before  the 
departure  of  the  project  director,  or  as 
soon  as  it  is  known  that  the  project 
director  will  be  absent.  The  grant  may 
be  terminated  if  arrangements  are  not 
approved  in  advance  by  the  Institute. 

G.  Withdrawal  of/Change  in  Project 
Director 

If  the  project  director  relinquishes  or 
expects  to  relinquish  active  direction  of 
the  project,  the  Institute  must  be 
notified  immediately.  In  such  cases,  if 
the  grantee/subgrantee  wishes  to 
terminate  the  project,  the  Institute  will 
forward  procedural  instructions  upon 
notification  of  such  intent.  If  the  grantee 
wishes  to  continue  the  project  under  the 
direction  of  another  individual,  a 
statement  of  the  candidate's 
qualifications  should  be  sent  to  the 
Institute  for  review  and  approval.  The 
grant  may  be  terminated  if  the 
qualifications  of  the  proposed 
individual  are  not  approved  in  advance 
by  the  Institute. 

H.  Transferring  or  Contracting  Out  of 
Grant-Supported  Activities 

A  principal  activity  of  the  grant- 
supported  project  shall  not  be 
transferred  or  contracted  out  to  another 
organization  without  specific  prior 
approval  by  the  Institute.  All  such 
arrangements  should  be  formalized  in  a 
contract  or  other  written  agreement 
between  the  parties  involved.  Copies  of 
the  proposed  contract  or  agreement 
must  be  submitted  for  prior  approval  at 
the  earliest  possible  time.  The  contract 
or  agreement  must  state,  at  a  minimum, 
the  activities  to  be  performed,  the  time 
schedule,  the  policies  and  procedures  to 
be  followed,  the  dollar  limitation  of  the 
agreement,  and  the  cost  principles  to  be 
followed  in  determining  what  costs, 
both  direct  and  indirect,  are  to  be 
allowed.  The  contract  or  other  written 
agreement  must  not  affect  the  grantee's 
overall  responsibility  for  the  direction  of 
the  project  and  accountability  to  the 
Institute. 

State  Justice  Institute  Board  of 
Directors 

Robert  A.  Miller.  Chairman,  Chief  Justice, 
Supreme  Court  of  South  Dakota.  Pierre,  SD 
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Joseph  F.  Baca,  Vice-Chairman,  Justice,  New 

Mexico  Supreme  Court,  Santa  Fe,  NM 
Sandra  A.  O'Connor,  Secretary,  States 

Attorney  of  Baltimore  County,  Towson, 

MD 
Tenence  B.  Adamson,  Esq.,  Executive 

Committee  Member,  Senior  Vice-President. 

The  National  Geographic  Society. 

Washington,  D.C 
Mr  Bobert  N.  Baldwin,  State  Court 

Administrator,  Supreme  Court  of  Virginia, 

Richmond,  VA 
Carlos  B.  Garza,  Esq.,  Administrative  Judge 

(ret.),  Vienna,  VA 
Sophia  H.  Hall,  Presiding  Judge,  Juvenile 

Court,  Circuit  Court  of  Cook  County, 

Chicago,  IL 
Tommy  Jewell,  District  Judge,  Albuquerque, 

NM 
Keith  McNamara,  Esq.,  McNamara  & 

McNamara,  Columbus,  OH 
Florence  K.  Murray,  Justice  (ret.),  Supreme 

Court  of  Rhode  Island.  Providence,  m 
Janie  L.  Shores,  Associate  Justice,  Alabama 

Supreme  Court,  Birmingham,  AL 
David  I.  Tevelin,  Executive  Director  (ex 

officio) 
David  I.  Tevelin, 
Executive  Director. 

Appendix  I — List  of  Contacts  Regarding 
Administration  of  Institute  Grants  to 
State  and  Local  Courts 

Mr.  Frank  Gregory,  Administrative 
Director,  Administrative  Office  of  the 
Courts,  300  Dexter  Avenue, 
Montgomery,  AL  36130,  (205)  834- 
7990 

Ms.  Stephanie  J.  Cole,  Administrative 
Director,  Alaska  Court  System,  303  K 
Street,  Anchorage,  AK  99501,  (907) 
264-0547 

Mr.  David  K.  Byers,  Administrative 
Director,  Supreme  Court  of  Arizona, 
1501  West  Washington  Street,  Suite 
411,  Phoenix,  AZ  85007-3330,  (602) 
542-9301 

Mr.  James  D.  Gingerich,  Director, 
Administrative  Office  of  the  Courts, 
625  Marshall,  Little  Rock,  AR  72201, 
(501) 682-9400 

Mr.  William  C.  Vickrey,  State  Court 
Administrator,  Administrative  Office 
of  the  Courts,  303  Second  Street, 
South  Tower,  San  Francisco,  CA 
94107,(415)396-9115 

Mr.  Steven  V.  Berson,  State  Court 
Administrator,  Colorado  Judicial 
Department,  1301  Pennsylvania 
Street,  Suite  300,  Denver,  CO  80203- 
2416,  (303)  861-1111,  ext.  585 

Honorable  Aaron  Ment,  Chief  Court 
Administrator,  Supreme  Court  of 
Connecticut,  231  Capitol  Avenue, 
Drawer  N.  Station  A.  Hartford,  CT 
06106,  (860)  566^461 

Mr.  Lawrence  P.  Webster,  Director, 
Administrative  Office  of  the  Courts. 
Carvel  State  Office  Building.  820  N. 
French  Street,  Wilmington,  DE  19801, 
(302) 577-2480 


Mr.  Ulysses  Hammond,  Executive 
Officer,  Courts  of  the  District  of 
Columbia,  500  Indiana  Avenue,  N.W., 
Washington,  D.C.  20001,  (202)  879- 
1700 
Mr.  Kenneth  Palmer,  State  Courts 
Administrator,  Florida  State  Courts 
System,  Supreme  Court  Building, 
Tallahassee,  FL  32399-1900,  (904) 
922-5081 
Mr.  Hulett  Askew,  Interim  Director, 
Administrative  Office  of  the  Georgia 
Courts,  The  Judicial  Council  of 
Georgia,  244  Washington  Street,  S.W., 
Suite  500,  Atlanta,  GA  30334-5900, 
(404) 656-5171 
Daniel  J.  Tydingco,  Administrative 
Director,  Superior  Court  of  Guam, 
Judiciarj'  Building,  120  West  O'Brien 
Drive,  Agana,  Guam  96910,  Oil  (671) 
475-3544 
Mr.  Michael  F.  Broderick, 
Administrative  Director  of  the  Courts, 
417  S.  King  Street,  Room  206, 
Honolulu,  HI  96813,  (808)  539-^900 
Ms.  Patricia  Tobias,  Administrative 
Director  of  the  Courts,  Idaho  Supreme 
Court,  451  West  State  Street,  Boise,  ED 
83720-0101,  (208)  334-2246 
Honorable  Joseph  A.  Schillaci, 
Administrative  Director  of  the  Courts, 
222  N.  LaSalle  Street,  13th  Floor. 
Chicago,  IL  60601,  (312)  793-8191 
Ms.  Lilia  G.  Judson,  Executive  Director, 
Supreme  Court  of  Indiana,  115  W. 
Washington,  Suite  1080,  Indianapolis, 
IN  46204-3417, (317)  232-2542 
Mr.  William  J.  O'Brien,  State  Court 
Administrator,  Supreme  Court  of 
Iowa,  State  House,  Des  Moines,  lA 
50319,  (515)  281-5241 
Dr.  Howard  P.  Schwartz,  Judicial 
Administrator,  Kansas  Judicial  Center. 
301  West  10th  Street,  Topeka,  KS 
66612,  (913)  296-4873 
Mr.  Paul  F.  Isaacs,  Administrative 
Director,  Administrative  Office  of  the 
Courts,  100  Mill  Creek  Park. 
Frankfort,  KY  40601-9230,  (502)  573- 
2350 
Dr.  Hugh  M.  Collins,  Judicial 
Administrator,  Supreme  Court  of 
Louisiana,  301  Loyola  Avenue,  Room 
109,  New  Orleans,  LA  70112,  (504) 
568-5747 
Mr.  James  T.  Glessner,  State  Court 
Administrator,  Administrative  Office 
of  the  Courts,  P.O.  Box  4820, 
DowntowTi  Station  Portland.  ME 
04112-4820,  (207)  822-0792 
Mr.  George  B.  Riggin,  Jr.,  State  Court 
Administrator,  Administrative  Office 
of  the  Courts,  Courts  of  Appeal  Bldg., 
361  Rowe  Boulevard,  Annapolis,  MD 
21401,  (410)974-2141 
Honorable  John  J.  Irwin.  Jr.,  Chief 
Justice  for  Administration  and 
Management,  The  Trial  Court. 
Administrative  Office  of  the  Trial 


Court,  Two  Center  Plaza.  Suite  540. 
Boston,  MA  02108,  (617)  742-8575 
Mr.  John  D.  Ferr\-,  Jr.,  State  Court 
Administrator.  Michigan  Supreme 
Court,  309  N.  Washington  Square, 
P.O.  Box  30048,  Lansing.  MI  48909. 
(517)  373-0130 
Ms.  Sue  K.  Dosal,  State  Court 

Administrator.  Supreme  Court  of 
Minnesota.  25  Constitution  Avenue, 
St.  Paul.  MN  55155,  (617)  296-2474 
Mr.  Richard  Patt,  Director, 
Administrative  Office  of  the  Courts, 
Supreme  Court  of  Mississippi,  P.O. 
Box  117.  Jackson,  MS  39205.  (601) 
354-7408 
Mr.  Ron  Larkin.  State  Court 
Administrator,  Supreme  Court  of 
Missouri,  P.O.  Box  104480,  Jefferson 
City,  MO  65110,  (314)  751-3585 
Mr.  Patrick  A.  Chenovick,  State  Court 
Administrator,  Montana  Supreme 
Court,  Justice  Building.  Room  315, 
215  North  Sanders.  Helena,  MT 
59620-3001,  (406)  444-2621 
Mr.  Joseph  C.  Steele,  State  Court 
Administrator,  Supreme  Court  of 
Nebraska,  State  Capitol  Building. 
Room  1220,  Lincoln.  NE  68509,  (404) 
471-3730 
Ms.  Georgia  J.  Rohrs.  Court 
Administrator.  Administrative  Office 
of  the  Courts,  Capitol  Complex, 
Carson  City,  NV  89710.  (702)  687- 
5076 
Mr.  Donald  Goodnow,  State  Court 
Administrator,  Supreme  Court  of  New 
Hampshire,  Frank  Rowe  Kenison 
Building,  Concord,  NH  03301,  (603) 
271-2521 
Mr.  James  J.  Ciancia.  Administrative 
Director,  Administrative  Office  of  the 
Courts.  CN-037.  RJH  Justice  Complex, 
Trenton,  NJ  08625,  (609)  984-0275 
Honorable  Jonathan  Lippman,  Chief 
Administrative  Judge,  Office  of  Court 
Administration,  270  Broadway,  New 
York,  NY  10007,  (212)  417-2007 
Mr.  John  M.  Greacen,  State  Court 
Administrator,  Administrative  Office 
of  the  Courts.  Supreme  Court  of  .New 
Mexico,  Supreme  Court  Building,, 
Room  25,  Sante  Fe,  NM  87503.  (505) 
827-4800 
Mr.  Dallas  A.  Cameron,  Jr., 
Administrative  Director, 
Administrative  Office  of  the  Courts. 
P.O.  Box  2448,  Raleigh,  NC  27602, 
(919) 733-7107 
Mr.  Keithe  E.  Nelson,  State  Court 
Administrator.  Supreme  Court  of 
North  Dakota.  State  Capitol  Building. 
Bismarck,  ND  58505,  (701)  328-4216 
Mr.  Stephan  W.  Stover,  Administrative 
Director  of  the  Courts,  Supreme  Court 
of  Ohio.  State  Office  Tower,  30  East 
Broad  Street.  Columbus,  OH  43266- 
0419,  (614)  466-2653 
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Mr.  Howard  VV.  Conyers,  Administrative 
Director.  Administrative  Office  of  the 
Courts,  1925  N.  Stiles,  Suite  305, 
Oklahoma  City,  OK  73105,  (405)  521- 
2450 

Ms.  Kingsley  Click,  State  Court 
Administrator,  Supreme  Court  of 
Oregon,  Supreme  Court  Building. 
Salem.  OR  97310,  (503)  986-5900 

Ms.  Nancy  M.  Sobolevitch,  Court 
Administrator,  Supreme  Court  of 
Pennsylvania,  1515  Market  Street, 
Suite  1414,  Philadelphia,  PA  19102, 
(215) 560-6337 

Dr.  Robert  C.  Harrall,  State  Court 
Administrator,  Supreme  Court  of 
Rhode  Island,  250  Benefit  Street, 
Providence,  RI  02903,  (401)  277-3263 

Ms.  Mary  Schroeder,  Interim  Director, 
South  Carolina  Court,  Administration, 
P.O.  Box  50447,  Columbia,  SC  29250, 
(803) 734-1800 

Mr.  Michael  L.  Buenger.  State  Court 
Administrator,  Unified  Judicial 
System,  500  East  Capitol  Avenue, 
Pien:e,  SD  57501,  (605)  773-3474 

Mr.  Charles  E.  Ferrell,  Administrative 
Director  of  the  Courts,  Nashville  City 
Center,  Suite  600.  511  Union  Street, 
Nashville,  TN  37243-0607,  (615)  741- 
2687 

Mr.  Jerry  L.  Benedict,  Administrative 
Director,  Office  of  Court 
Administration  of  the  Texas  Judicial 
System,  205  West  14th  Street,  Suite 
600  Austin,  TX  78701.  (512)  463-1625 

Mr.  Daniel  Becker,  State  Court 
Administrator.  Administrative  Office 
of  the  Courts,  230  South  500  East,  Salt 
Lake  City,  UT  84102.  (801)  578-3800 

Mr.  Lee  Suskin,  Court  Administrator, 
Supreme  Court  of  Vermont,  109  State 
Street,  Montpelier,  VT  05602,  (802) 
828-3278 

Ms.  Viola  E.  Smith,  Clerk  of  the  Court/ 
Administrator,  Territorial  Court  of  the 
Virgin  Islands.  P.O.  Box  70.  Charlotte 
Amalie.  St.  Thomas.  Virgin  Islands 
00801.  (809)  774-6680.  ext.  248 

Mr.  Robert  N.  Baldwin.  Executive 
Secretary,  Supreme  Court  of  Virginia, 
100  North  Ninth  Street,  3rd  Floor, 
Richmond,  VA  23219,  (804)  786-6455 

Ms  Mary  C.  McQueen,  Administrator 
for  the  Courts,  Supreme  Court  of 
Washington,  P.O.  Box  41174, 
Olympia.  WA  98504,  (360)  357-2121 

Mr.  Ted  J.  Philyaw,  Administrative 
Director  of  the  Courts,  E-400,  State 
Capitol  Bldg.,  1900  Kanawha  Blvd., 
East,  Charleston.  WV  25305.  (304) 
558-0145 

Mr.  J.  Denis  Moran.  Director  of  State 
Courts.  P.O.  Box  1688,  Madison,  WI 
53701-1688, (608)  266-6828 

Ms.  Nancy  E.  Rutledge,  Court 
Administrator,  Supreme  Court  of 
Wyoming,  Supreme  Court  Building, 
Cheyenne,  WY  82002.  (307)  777-7480 


Appendix  II — SJI  Libraries  Designated 
Sites  and  Contacts 

Alabama 

Supreme  Court  Library 

Mr.  Timothy  A.  Lewis,  State  Law 
Librarian,  Alabama  Supreme  Court 
Bldg.,  300  Dexter  Avenue. 
Montgomery.  AL  36104,  (334)  242- 
4347 

Alaska 

Anchorage  Law  Library 

Ms.  Cynthia  S.  Fellows,  State  Law 
Librarian,  Alaska  State  Court  Law 
Library,  820  VV.  Fourth  Ave., 
Anchorage,  AK  99501.  (907)  264-0583 

Arizona 

State  Law  Library 

Ms.  Gladys  Ann  Wells,  Collection 
Development.  Research  Division, 
Arizona  Dept.  of  Library,  Archives 
and  Public  Records,  State  Law 
Librar>',  1501  W.  Washington, 
Phoenix,  AZ  85007.  (602)  542-4035 

Arkansas 

Administrative  Office  of  the  Courts 

Mr.  James  D.  Gingerich,  Director, 
Supreme  Court  of  Arkansas. 
Administrative  Office  of  the  Courts, 
Justice  Building.  625  Marshall.  Little 
Rock,  AR  72201-1078.  (501)  682- 
9400 

California 

Administrative  Office  of  the  Courts 

Mr.  William  C.  Vickrey.  State  Court 
Administrator,  Administrative  Office 
of  the  Courts,  303  Second  Street, 
South  Tower,  San  Francisco,  CA 
94107.  (415)396-9100 

Colorado 

Supreme  Court  Library 

Ms.  Lois  Calvert,  Supreme  Court  Law 
Librarian,  Colorado  State  Judicial 
Building,  2  East  14th  Avenue,  Denver, 
CO  80203,  (303)  837-3720 

Connecticut 

State  Library 

Ms.  Denise  D.  Jemigan,  Head.  Law/ 
Legislative,  Reference  Unit, 
Connecticut  State  Library.  Hartford. 
CT  06106,  (860)  566-2516 

Delaware 

Administrative  Office  of  the  Courts 

Mr.  Michael  E.  McLaughlin.  Deputy 
Director.  Administrative  Office  of  the 
Courts,  Carvel  State  Office  Building, 
820  North  French  Street.  11th  Floor. 
P.O.  Box  8911.  Wilmington,  DE 
19801, (302)  577-8481 


District  of  Columbia 

Executive  Office,  District  of  Columbia 
Courts 

Mr.  Ulysses  Hammond,  Executive 
Officer,  District  of  Columbia  Courts, 
500  Indiana  Avenue.  N.W.. 
Washington,  D.C.  20001,  (202)  879- 
1700 

Florida 

Administrative  Office  of  the  Courts 

Mr.  Kenneth  Palmer,  State  Court 
Administrator,  Florida  State  Courts 
System,  Supreme  Court  Building, 
Tallahassee,  FL  32399-1900,  (904) 
488-8621 

Georgia 

Administrative  Office  of  the  Courts 

Mr.  Hulett  H.  Askew,  Interim  Director, 
AOC,  The  Judicial  Council  of  Georgia. 
244  Washington  St.,  S.W.,  Suite  550, 
Atlanta,  GA  30334-5900.  (404)  656- 
5171 

Hawaii 

Supreme  Court  Library 

Ms.  Ann  Koto.  State  Law  Librarian.  The 
Supreme  Court  Law  Library  417 
South  King  St.,  Room  119.  Honolulu, 
HI  96813,  (808)  539-4965 

Idaho 

AOC  Judicial  Education  Library  / 

State  Law  Library 

Ms.  Beth  Peterson,  State  Law  Librarian, 
Idaho  State  Law  Library,  Supreme 
Court  Building,  451  West  State  St., 
Boise,  ID  83720,  (208)  334-3316 

Illinois 

Supreme  Court  Library 

Ms.  Brenda  Larison,  Supreme  Court  of 
Illinois  Library,  200  East  Capitol 
Avenue,  Springfield,  IL  62701-1791. 
(217) 782-2425 

Indiana 

Supreme  Court  Library 

Dennis  Lager,  Supreme  Court  Librarian, 
Supreme  Court  Library,  State  House, 
Room  316,  Indianapolis,  IN  46204, 
(317) 232-2557 

Iowa 

Administrative  Office  of  the  Court 

Dr.  Jerry  K.  Beatty,  Executive  Director, 
Judicial.  Education  &  Planning. 
Administrative  Office  of  the  Courts. 
State  Capital  Building.  Des  Moines.  lA 
50319.  (515)  281-8279 
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Kansas 

Supreme  Court  Library 

Mr.  Fred  Knecht,  Law  Librarian,  Kansas 
Supreme  Court  Library,  301  West  10th 
Street,  Topeka,  KS  66612,  (913)  296- 
3257 
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Montana 

State  Law  Library 


Kentucky 

State  Law  Library 

Ms.  Sallie  Howard,  State  Law  Librarian. 
State  Law  Librar>',  State  Capital, 
Room  200,  Frankfort,  KY  40601,  (502) 
564-4848 

Louisiana 

State  Law  Library 

Ms.  Carol  Billings,  Director,  Louisiana 
Law  Library,  301  Loyola  Avenue,  New 
Orleans,  LA  70112,  (504)  568-5705 

Maine 

State  Law  and  Legislative  Reference 
Library 

Ms.  Lynn  E.  Randall,  State  Law 
Librarian,  43  State  House  Station, 
Augusta,  ME  04333.  (207)  287-1600 

Maryland 

State  Law  Library 

Mr.  Michael  S.  Miller,  Director, 

Maryland  State  Law  Library,  Court  of 
Appeal  Building,  361  Rowe 
Boulevard,  Annapolis,  MD  21401, 
(410)  260-1430 

Massachusetts 

Middlesex  Law  Library 

Ms.  Sandra  Lindheimer,  Librarian, 
Middlesex  Law  Library,  Superior 
Court  House,  40  Thomdike  Street. 
Cambridge,  MA  02141,  (617)  494- 
4148 

Michigan 

Michigan  Judicial  Institute 

Mr.  Kevin  Bowling,  Director,  Michigan 
Judicial  Institute,  222  Washington 
Square  North,  P.O.  Box  30205, 
Lansing,  MI  48909,  (517)  334-7804 

Minnesota 

State  Law  Library  (Minnesota  Judicial 
Center) 

Mr.  Marvin  R.  Anderson,  State  Law 
Librarian,  Supreme  Court  of 
Minnesota,  25  Constitution  Avenue, 
St.  Paul,  MN  55155,  (612)  297-2084 

Mississippi 

Mississippi  Judicial  College 

Mr.  Leslie  Johnson,  Director,  University 
of  Mississippi,  P.O.  Box  8850, 
University.  MS  38677,  (601)  232-5955 


Ms.  Judith  Meadows.  State  Law 
Librarian,  State  Law  Library  of 
Montana,  215  North  Sanders,  Helena, 
MT  59620,  (406)  444-3660 

Nebraska 

Administrative  Office  of  the  Courts 

Mr.  Joseph  C.  Steele,  State  Court 
Administrator,  Supreme  Court  of 
Nebraska.  Administrative  Office  of  the 
Courts.  P.O.  Box  98910.  Lincoln,  NE 
68509-8910,  (402)  471-3730 

Nevada 

National  Judicial  College 

Honorable  V.  Robert  Payant.  President. 
National  Judicial  College.  Judicial 
College  Building.  University  of 
Nevada.  Reno,  NV  89550,  (702)  784- 
6747 

New  Jersey 

New  Jersey  State  Library 

Marjorie  Garwig,  Supervising  Law 
Librarian,  New  Jersey  State  Law 
Library,  185  West  State  Street,  P.O. 
Box  520,  Trenton,  NJ  08625-0250, 
(609) 292-6230 

New  Mexico 

Supreme  Court  Library 

Mr.  Thaddeus  Bejnar,  Librarian, 
Supreme  Court  Library',  Post  Office 
Drawer  L,  Santa  Fe,  NM  87504,  (505) 
827-4850 

New  York 

Supreme  Court  Library 

Ms.  Colleen  Stella,  Principal  Law 
Librarian,  New  York  State  Supreme 
Court  Law  Librar>',  Onondaga  County 
Court  House,  401  Montgomery  Street, 
Syracuse,  NY  13202,  (315)  435-2063 

North  Carolina 

Supreme  Court  Library 

Ms.  Louise  Stafford,  Librarian,  North 
Carolina  Supreme  Court  Library.  P.O. 
Box  28006,  2  East  Morgan  Street. 
Raleigh,  NC  27601,  (919)  733-3425 

North  Dakota 
Supreme  Court  Library- 
Ms.  Marcella  Kramer,  Assistant  Law 
Librarian,  Supreme  Court  Law 
Library,  600  East  Boulevard  Avenue, 
Dept.  182,  2nd  Floor,  Judicial  Wing, 
Bismarck,  NO  58505-0540.  (701)  328- 
2229 


Northern  Mariana  Islands 

Supreme  Court  of  the  .\orthern  Mariana 
Islands 

Honorable  Marty  W.K.  Ta\lor.  Chief 
Justice,  Supreme  Court  of  the 
Northern  Mariana  Islands.  F  O.  Box 
2163,  Saipan.  MP  96950.  (670)  234- 
5275 

Ohio 

Supreme  Court  Library- 
Mr.  Paul  S.  Fu.  Law  Librarian,  Supreme 
Court  Law  Lihrar\-,  Supreme  Court  of 
Ohio.  30  East  Broad  Street.  Columbus, 
OH  43266-0419,  (614)  466-2044 

Oklahoma 

Administrative  Office  of  the  Courts 

Mr.  Howard  W.  Conyers.  Director. 
Administrative  Office  of  the  Courts. 
1915  North  Stiles,  Suite  305, 
Oklahoma  City,  OK  73105,  (405)  521- 
2450 

Oregon 

Administrative  Office  of  the  Courts 

Ms.  Kingsley  Click,  State  Court 
Administrator.  Supreme  Court  of 
Oregon,  Supreme  Court  Building, 
1163  State  Street,  Salem,  OR  97310. 
(503) 378-6046 

Pennsylvania 

State  Library  of  Pennsylvania 

Ms.  Sharon  Anderson.  Collection 

Management  Section,  State  Librarv  of 
Pennsylvania,  P.O.  Box  1601,  G48 
Forum  Building,  Harrisburg,  PA 
17105-1601,(717)  787-5718 

Puerto  Rico 

Office  of  Court  Administration 

Alfredo  Rivera-Mendoza,  Esq.,  Director. 
Area  of  Planning  and  Management. 
Office  of  Court  Administration.  P.O. 
Box  917,  Hato  Rey.  R  00919 

Rhode  Island 

Roger  Williams  Law-  School  Librarv 

Mr.  Kendall  Svengalis.  Law  Librarian. 
Licht  Judicial  Complex.  250  Benefit 
Street.  Providence,  RI,  (401)  254-4546 

South  Carolina 

Coleman  Karesh  Law  Librarv 
(University  of  South  CaroHna  School  of 
Law) 

Mr.  Bruce  S.  Johnson.  Law  Librarian. 
Associate  Professor  of  Law,  Coleman 
Karesh  Law  Library,  U.  S.  C.  Law 
Center,  University  of  South  Carolina, 
Columbia.  SC  29208,  [80?]  777-5944 
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Tennessee  State  Law  Libran,' 

Administrative  Office  of  the  Courts. 
State  of  Tennessee,  511  Union, 
Nashville  TN  37243-0607,  (615)  741- 
2687 

Texas 

State  Law  Library 

Ms.  Kav  Sc.hleuter,  Director,  State  Law 
Library,  P.O.  Box  12367,  Austin,  TX 
78711^ (512)  463-1722 

U.S.  Virgin  Islands 

Library  of  the  Territorial  Court  of  the 
Virgin  Islands  (St.  Thomas) 

Librarian,  The  Library.  Territorial  Court 
of  the  Virgin  Islands,  Post  Office  Box 
70,  Charlotte  Amalie,  St.  Thomas, 
U.S.  Virgin  Islands  00804 

Utah 

Utah  State  Judicial  Administration 
Library 

Ms.  Debbie  Christiansen,  Utah  State 
Judicial  Administration  Library,  AOC, 
450  South  State.  P.O.  Box  140241, 
Salt  Lake  City,  UT  84114-0241,  (801) 
533-6371 

Vermont 

Supreme  Court  of  Vermont 

Mr.  Lee  Suskin.  Court  Administrator, 
Supreme  Court  of  Vermont,  109  State 
Street,  c/o  Pavilion  Office  Building, 
Montpelier,  VT  05609,  (802)  828- 
3278 

Virginia 

Administrative  Office  of  the  Courts 

Mr.  Robert  N.  Baldwin,  Executive 
Secretary.  Supreme  Court  of  Virginia. 
Administrative  Offices,  100  North 
Ninth  Street.  3rd  Floor.  Richmond. 
VA  23219,  (804)  786-6455 

Washington 

Washington  State  Law  Library 

Ms.  Deborah  Norwood,  State  Law 
Librarian,  Washington  State  Law 
Library.  Temple  of  Justice.  P.O.  Box 
40751^  Olympia,  WA  98504-O751. 
(206) 357-2136 

West  Virginia 

Administrative  Office  of  the  Courts 

Mr.  Richard  H.  Rosswurm.  Chief 

Deputy.  West  Virginia  Supreme  Court 
of  Appeals.  State  Capitol.  1900 
Kanawha.  Charleston.  WV  25305, 
(304) 348-0145 


Wisconsin 

State  Law  Library 

Ms.  Marcia  Koslov,  State  Law  Librarian, 
State  Law  Library,  310E  State  Capitol, 
P.O.  Box  7881.  Madison.  WI  53707, 
(608) 266-1424 

Wyoming 

Wyoming  State  Law  Library 

Ms.  Kathy  Carlson,  Law  Librarian, 

Wyoming  State  Law  Library.  Supreme 
Court  Building.  2301  Capitol  Avenue. 
Cheyenne,  WY  82002,  (307)  777-7509 

National 

American  Judicature  Society 

Ms.  Clara  Wells.  Assistant  for 
Information  and  Library.  Services.  25 
East  Washington  Street',  Suite  1600. 
Chicago.  IL  60602, (312)  558-6900 

National  Center  for  State  Courts 

Ms.  Peggy  Rogers,  Acquisitions/Serials 
Librarian.  300  Newport  Avenue, 
Williamsburg.  VA  23187-8798.  (804) 
253-2000 

JEBITT 

Ms.  Jennae  Rozeboom,  Project  Director, 
Judicial  Education  Reference, 
Information  and  Technical  Transfer 
Project  (JERITT),  Michigan  State 
University,  560  Baker  Hall,  East 
Lansing,  MI  48824,  (517)  353-8603 

Appendix  III — Illustrative  List  of  Model 
Curricula 

The  following  list  includes  examples 
of  curricula  that  have  been  developed 
with  support  from  SJI,  that  might  be — 
or  in  some  cases  have  been — 
successfully  adapted  for  State-based 
education  programs  for  judges  and  other 
court  personnel.  Please  refer  to  Section 
II.B.2.b.ii.  for  information  on  submitting 
a  letter  application  for  a  Curriculum 
Adaptation  Grant.  A  list  of  all  SJI- 
supported  education  projects  is 
available  from  the  Institute,  and  on  the 
SJI  website — vkrww.clark.net/pub/sji. 
Please  also  check  with  the  JERITT 
project  (517/353-8603)  and  with  your 
State  SJI-designated  library  (see 
Appendix  II)  for  information  on  other 
SJI-supported  curricula  that  may  be 
appropriate  for  your  State's  needs. 

Alternative  Dispute  Resolution 

Judicial  Settlement  Manual  (National 

Judicial  College:  SJI-89-089) 
Improving  the  Quality  of  Dispute 

Resolution  (Ohio  State  University 

College  of  Law:  SJI-93-277) 
Comprehensive  ADR  Curriculum  for 

Judges  (American  Bar  Association: 

SJI-95-002) 


Domestic  Violence  and  Custody 

Mediation  (American  Bar  Association: 
SJI-96-038) 

Court  Coordination 

Adjudication  of  Farm  Credit  Issues 
(Rural  Justice  Center:  SJI-87-059) 

Bankruptcy  Issues  for  State  Trial  Court 
Judges  (American  Bankruptcy 
Institute:  SJI-91-027) 

Intermediate  Sanctions  Handbook: 
Experiences  and  Tools  for 
Policymakers  (Center  for  Effective 
Public  Policy:  IAA-88-NIC-001) 

Regional  Conference  Cookbook:  A 
Practical  Guide  to  Planning  and 
Presenting  a  Regional  Conference  on 
State-Federal  Judicial  Relationships 
(U.S.  Court  of  Appeals  for  the  9th 
Circuit:  SJI-92-087) 

Bankruptcy  Issues  and  Domestic 
Relations  Cases  (American 
Bankruptcy  Institute:  SJI-96-175) 

Court  Management 

Managing  Trials  Effectively:  A  Program 
for  State  Trial  Judges  (National  Center 
for  State  Courts/National  Judicial 
College:  SJI-8 7-066/06 7,  SJI-89-054/ 
055,  SJI-91-025/026) 

Caseflow  Management  Principles  and 
Practices  (Institute  for  Court 
Management/National  Center  for  State 
Courts:  SJI-87-056) 

Judicial  Education  Curriculum: 

Teaching  Guides  on  Court  Security, 
and  Jury  Management  and 
Impanelment  (Institute  for  Court 
Management/National  Center  for  State 
Courts:  SJI-88-053) 

A  Manual  for  Workshops  on  Processing 
Felony  Dispositions  in  Limited 
Jurisdiction  Courts  (National  Center 
for  State  Courts:  SJI-90-052) 

Managerial  Budgeting  in  the  Courts; 
Performance  Appraisal  in  the  Courts; 
Managing  Change  in  the  Courts;  Court 
Automation  Design;  Case 
Management  for  Trial  Judges;  Trial 
Court  Performance  Standards 
(Institute  for  Court  Management/ 
National  Center  for  State  Courts:  SJI- 
91-043) 

Implementing  the  Court-Related  Needs 
of  Older  Persons  and  Persons  with 
Disabilities  (National  Judicial  College: 
SJI-91-054) 

Strengthening  Rural  Courts  of  Limited 
Jurisdiction  and  Team  Training  for 
Judges  and  Clerks  (Rural  Justice 
Center:  SJI-90-014,  SJI-91-082) 

Interbranch  Relations  Workshop  (Ohio 
Judicial  Conference:  SJI-92-079) 

Integrating  Trial  Management  and 
Caseflow  Management  (Justice 
Management  Institute:  SJI-93-214) 

Leading  Organizational  Change 
(California  Administrative  Office  of 
the  Courts:  SJI-94-068) 
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Privacy  Issues  in  Computerized  Court 
Record  Keeping:  An  Instructional 
Guide  for  Judges  and  Judicial 
Educators  (National  Judicial  College: 
SJI-94-015) 

Managing  Mass  Tort  Cases  (National 
Judicial  College:  SJI-94-141) 

Employment  Responsibilities  of  State 
Court  Judges  (National  Judicial 
College:  SJI-95-025) 

Dealing  with  the  Common  Law  Courts: 
A  Model  Curriculum  for  Judges  and 
Court  Staff  (Institute  for  Court 
Management/National  Center  for  State 
Courts:  SJI-96-159) 

Courts  and  Communities 

A  National  Program  for  Reporting  on  the 
Courts  and  the  Law  (American 
Judicature  Society:  SJI-88-014] 

Victim  Rights  and  the  Judiciary:  A 
Training  and  Implementation  Project 
(National  "Organization  for  Victim 
Assistance:  SJl-89-083) 

National  Guardianship  Monitoring 
Project:  Trainer  and  Trainee's  Manual 
(American  Association  of  Retired 
Persons:  SJI-91-013) 

Access  to  Justice:  The  Impartial  Jury  and 
the  Justice  System  and  When 
Implementing  the  Court-Related 
Needs  of  Older  People  and  Persons 
with  Disabilities:  An  Instructional 
Guide  (National  Judicial  College:  SJI- 
91-054J 

You  Are  the  Court  System:  A  Focus  on 
Customer  Service  (Alaska  Court 
System:  SJI-94-048) 

Serving  the  Public:  A  Curriculum  for 
Court  Employees  (American 
Judicature  Society:  SJl-96-040) 

Courts  and  Their  Communities:  Local 
Planning  and  the  Renewal  of  Public 
Trust  and  Confidence:  A  California 
Statewide  Conference  (California 
Administrative  Office  of  the  Courts: 
SJI-98-008) 

Criminal  Process 

Search  Warrants:  A  Curriculum  Guide 
for  Magistrates  (American  Bar 
Association  Criminal  Justice  Section: 
SJI-«8-035) 

Diversity,  Values,  and  Attitudes 

Troubled  Families,  Troubled  Judges 
(Brandeis  University:  SJI-89-071) 

The  Crucial  Nature  of  Attitudes  and 
Values  in  Judicial  Education  (National 
Council  of  Juvenile  and  Family  Court 
Judges:  SJI-90-058) 

Enhancing  Diversity  in  the  Court  and 
Community  (Institute  for  Court 
Management/National  Center  for  State 
Courts:  SJI-91-043) 

Cultural  Diversity  Awareness  in 
Nebraska  Courts  from  Native 
American  Alternatives  to 
Incarceration  Project  (Nebraska  Urban 
Indian  Health  Coalition:  SJI-93-028) 


A  Videotape  Training  Program  in  Ethics 
and  Professional  Conduct  for 
Nonjudicial  Court  Personnel  and  The 
Ethics  Fieldbook:  Tool  For  Trainers 
(American  Judicature  Society:  SJI-93- 
068) 
Court  Interpreter  Training  Course  for 
Spanish  Interpreters  (International 
Institute  of  Buffalo:  SJI-93-075) 
Doing  Justice:  Improving  Equality 
Before  the  Law  Through  Literature- 
Based  Seminars  for  Judges  and  Court 
Personnel  (Brandeis  University:  SJl- 
94-019) 
Race  Fairness  and  Cultural  Awareness 
Faculty  Development  Workshop 
(National  Judicial  College:  SJI-93- 
063) 
Indian  Welfare  Act;  Defendants, 
Victims,  and  Witnesses  with  Mental 
Retardation  (National  Judicial  College: 
SJI-94-142) 
Multi-Cultural  Training  for  Judges  and 
Court  Personnel  (St.  Petersburg  Junior 
College:  SJI-95-006) 
Ethical  Standards  for  Judicial 
Settlement:  Developing  a  Judicial 
Education  Module  (American 
Judicature  Society:  SJI-95-082) 
Code  of  Ethics  for  the  Court  Employees 
of  California  (California 
Administrative  Office  of  the  Courts: 
SJI  95-245) 
Workplace  Sexual  Harassment 
Awareness  and  Prevention  (California 
Administrative  Office  of  the  Courts: 
SJI  96-089) 
Just  Us  On  Justice:  A  Dialogue  on 
Diversity  Issues  Facing  Virginia 
Courts  (Virginia  Supreme  Court:  SJI- 
96-150) 
When  Bias  Compounds:  Insuring  Equal 
Treatment  for  Women  of  Color  in  the 
Courts  (National  Judicial  Education 
Program:  SJI  96-161) 
When  Judges  Speak  Up:  Ethics,  the 
Public,  and  the  Media  (American 
Judicature  Society:  SJI-96-152) 

Family  Violence  and  Gender- Related 
Violence  Crime 

National  Judicial  Response  to  Domestic 
Violence:  Civil  and  Criminal 
Curricula  (Family  Violence 
Prevention  Fund:  SJI-87-061.  SJI-89- 
070,  SJI-91-055). 

"Domestic  Violence:  A  Curriculum  for 
Rural  Courts"  from  A  Project  to 
Improve  Access  to  Rural  Courts  for 
Victims  of  Domestic  Violence  (Rural 
Justice  Center:  SJI-88-081) 

"Judicial  Training  Materials  on  Spousal 
Support";  "Judicial  Training 
Materials  on  Child  Custody  and 
Visitation"  from  Enhancing  Gender 
Fairness  in  the  State  Courts  (Women 
Judges'  Fund  for  Justice:  SJI-89-062) 

Judicial  Response  to  Stranger  and 
Nonstranger  Rape  and  Sexual  Assault 


(National  Judicial  Education  Program 
to  Promote  Equalitv  for  Women  and 
Men:  SJI-92-C03)  " 

Domestic  Violence  &  Children: 
Resolvmg  Custody  and  Visitation 
Disputes  (Familv  Violence  Prevention 
Fund:  SJl-93-255) 

Adjudicating  Allegations  of  Child 
Sexual  Abuse  When  Custody  Is  In 
Dispute  (National  Judicial  Education 
Program:  SJI  95-019) 

Handling  Cases  of  Elder  Abuse: 
Interdisciplinar)'  Curricula  for  Judges 
and  Court  Staff  (American  Bar 
Association:  SJI-93-274) 

Health  and  Science 

Medicine,  Ethics,  and  the  Law: 
Preconception  to  Birth  (Women 
Judges  Fund  for  Justice:  SJl-89-062. 
SJT-91-019) 
''  "Judicial  Educator's  Workshop 
Curriculum  Guide:  Implementing 
Medical  Legal  Training"  from  Medical 
Legal  Issues  in  Juvenile  and  Family 
Courts  (National  Council  for  Juvenile 
and  Family  Court  Judges:  SJI-91-091) 
Environmental  Law  Resource  Handbook 
(University  of  New  Mexico  Institute 
for  Public  Law_SJl-92-162) 

Judicial  Education  For  Appellate  Court 
Judges 

Career  Writing  Program  for  Appellate 
Judges  (American  Academy  of 
Judicial  Education:  SJI-88-4)86-P92- 
1) 

Civil  and  Criminal  Procedural 
Innovations  for  Appellate  Courts 
(National  Center  for  State  Courts:  SJl- 
94-002) 

Judicial  Education  Faculty,  and  Program 
Development 

The  Leadership  Institute  in  Judicial 
Education  and  The  Advanced 
Leadership  Institute  in  Judicial 
Education  (University  of  Memphis: 
SJl-91-021) 

"Faculty  Development  Instructional 
Program"  from  Curriculum  Review 
(National  Judicial  College:  SJl-91- 
039) 

Resource  Manual  and  Training  for 
Judicial  Education  Mentors  (National 
Association  of  State  Judicial 
Educators:  SJI-95-233) 

Institute  for  Faculty  Excellence  in 
Judicial  Education,  (National  Council 
of  Juvenile  and  Familv  Court  Judges: 
SJI-96-042) 

Orientation  and  Mentoring  of  Judges 
and  Court  Personnel 

Manual  for  Judicial  Writing  Workshop 
for  Trial  Judges  (University  of 
Georgia/Colorado  Judicial 
Department:  S)I-87-01f!/019) 
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Legal  Institute  for  Special  and  Limited 

Jurisdiction  [udges  (National  Judicial 

College:  SII-89-043.  SJI-91-040) 
Pre-Bench  Training  for  New  Judges 

(.American  Judicature  Society:  SJI-90- 

028) 
A  Unified  Orientation  and  Mentoring 

Program  for  New  Judges  of  All 

Arizona  Trial  Courts  {Arizona 

Supreme  Court;  SJI-90-078) 
Court  Organization  and  Structure 

(Institute  for  Court  Management/ 

National  Center  for  State  Couits:  SJI- 

91-043) 
Judicial  Review  of  Administrative 

Agency  Decisions  (National  Judicial 

College:  SJI-91-080) 
New  Employee  Orientation  Facilitators 

Guide  (Minnesota  Supreme  Court: 

SJI-92-133) 
Magistrates  Correspondence  Course 

(Alaska  Court  System:  SJI-92-1,56) 
Computer-Assisted  Instruction  for  Court 

Employees  (Utah  Administrative 

Office  of  the  Courts:  SJI-94-012) 
Bench  Trial  Skills  and  Demeanor:  An 

Interactive  Manual  (National  Judicial 

College:  SJI  94-€58) 
Ethical  Issues  in  the  Election  of  Judges 

(National  Judicial  College:  SJI-94- 

142) 

Juveniles  and  Families  in  Court 

Innovative  Juvenile  and  Family  Court 
Training  (Youth  Law  Center:  SJI-87- 
060,  SJI-89-039) 

Fundamental  Skills  Training 
Curriculum  for  Juvenile  Probation 
Officers  (National  Council  of  Juvenile 
and  Family  Court  Judges:  SJI-90-017) 

Child  Support  Across  State  Lines:  The 
Uniform  Interstate  Family  Support 
Act  from  Uniform  Interstate  Family 
Support  Act:  Development  and 
Delivery  of  a  Judicial  Training 
Curriculum  (ABA  Center  on  Children 
and  the  Law:  SJI  94-321) 

Strategic  and  Futures  Planning 

Minding  the  Courts  into  the  Twentieth 
Century  (Michigan  Judicial  Institute: 
SJl-8  9-029) 

An  Approach  to  Long-Range  Strategic 
Planning  in  the  Courts  (Center  for 
Public  Policy  Studies:  SJI-91-045) 

Substance  Abuse 

Effective  Treatment  for  Drug-Involved 

Offenders:  A  Review  &  Synthesis  for 

Judges  and  Court  Personnel 

(Education  Development  Center,  Inc.: 

SJI-90-051) 
Good  Times.  Bad  Times:  Drugs.  Youth, 

and  the  Judiciary  (Professional 

Development  and  Training  Center, 

Inc.:  SII-91-095) 
Gaining  Momentum:  A  Model 

Curriculum  for  Drug  Courts  (Florida 

Office  of  the  State  Courts 

Administrator:  SJI-94-291) 


Judicial  Response  to  Substance  Abuse: 
Children,  Adolescents,  and  Families 
(National  Council  of  Juvenile  and 
Family  Court  Judges:  SJI-95-030) 

Appendix  IV — Illustrative  List  of 
Replicable  Projects 

The  following  list  includes  examples 
of  projects  undertaken  with  support 
from  SJI  that  might  be — or  in  some  cases 
have  been — successfully  adapted  and 
replicated  in  other  jurisdictions.  Please 
see  Section  II.C.l.  for  information  on 
submitting  a  concept  paper  requesting  a 
grant  to  replicate  one  of  these  or  another 
SJI-supported  project.  A  list  of  all  SJI- 
supported  projects  is  available  from  the 
Institute  and  on  the  Institute's  website — 
www.clark.net/pub/sji. 

Alternative  Dispute  Resolution 

Computerized  Citizen  Intake  and 
Referral  Service,  Grantee:  District  of 
Columbia  Courts,  Contact:  Charles 
Bethell,  500  Indiana  Avenue,  N.W.. 
Washington.  DC  20001.  (202)  879- 
1479.  Grant  No:  SJI-93-211 

Application  of  Technology 

File  Transfer  Technology  Application  in 
Use  of  Court  Information.  Grantee: 
South  Carolina  Bar.  Contact:  Yvonne 
Visser,  950  Taylor  Street.  P.O.  Box 
608.  Columbia,  SC  29202-0608,  (803) 
799-6653,  Grant  Nos:  SJI-91-088; 
SJI-91-088-P93-1:  SJI-91-088-P94-1 

Managing  Documents  with  Imaging 
Technology,  Grantee:  Alaska  Judicial 
Council,  Contact:  William  T.  Cotton. 
1029  W.  Third  Avenue.  Suite  201. 
Anchorage,  AK  99501-1917.  (907) 
279-2526.  Grant  No:  SJl-92-083 

Automated  Teller  Machines  for  Juror 
Payment.  Grantee:  District  of 
Columbia  Courts,  Contact:  Philip 
Braxton,  500  Indiana  Avenue,  N.W.. 
Washington,  DC  20001.  (202)  879- 
1700.  Grant  No:  SJI-92-139 

Analytical  Judicial  Desktop.  Grantee: 
Fund  for  the  City  of  New  York. 
Contact:  Michele  Sviridoff.  Mid-Town 
Community  Court.  314  W.  54th  Street. 
New  York,  New  York  10019,  (212) 
484-2721,  Grant  No:  SJI-94-323 

Children  and  Families  in  Court 

A  Day  in  Court:  A  Child's  Perspective. 

Grantee:  Massachusetts  Trial  Court, 

Contact:  Hon.  John  Irwin,  2  Center 

Plaza,  Boston,  MA  02108,  (617)  742- 

8575,  Grant  No:  SJI-91-079 
Parent  Education  and  Custody 

Effectiveness  (PEACE)  Program. 

Grantee:  Hofstra  University.  Contact: 
•   Andrew  Shephard.  1000  Fulton 

Avenue.  Hampstead,  NY  11550-1090. 

(516)  463-5890.  Grant  No:  SJI-93-265 
A  Judge's  Guide  to  Culturally 

Competent  Responses  to  Latino 


Family  Violence.  Grantee:  Center  for 
Public  Policy  Studies,  Contacts: 
Stephen  Weller,  John  Martin,  999 
18th  Street,  Suite  900,  Denver, 
Colorado  80202.  Grant  No:  SJI-96-230 

Court  Management,  Coordination  and 
Planning 

Tribal  Court-State  Court  Forums:  A  How 
To-Do-It  Guide  to  Prevent  and  Resolve 
Jurisdictional  Disputes  and  Improve 
Cooperation  Between  Tribal  and  State 
Courts,  Grantee:  National  Center  for 
State  Courts.  Contact:  Frederick 
Miller.  1331  17th  Street,  Suite  402, 
Denver.  Colorado  80202-1554.  (303) 
293-3063.  Grant  No:  SJI-91-011 

Measurement  of  Trial  Court 

Performance,  Grantee:  Washington 
Administrative  Office  for  the  Courts. 
Contact:  Yvonne  Pettus,  1206  S. 
Quince  Street.  Olympia.  WA  98504. 
(360)  357-2121.  Grant  No:  SJI-91- 
017;  SJI-91-017-P92-1 

Measurement  of  Trial  Court 

Performance.  Grantee:  New  Jersey 
Administrative  Office  of  the  Courts, 
Contact:  Theodore  J.  Fetter.  CN-037, 
RJH  Justice  Complex.  Trenton,  NJ 
08625,  (609)  984-0275,  Grant  No:  SJI- 
91-023;  SJI-91-023-P93-1 

Measurement  of  Trial  Court 
Performance.  Grantee:  Ohio  Supreme 
Court.  Contact:  Stephan  W.  Stover. 
State  Office  Tower.  30  East  Broad 
Street.  Columbus.  OH  43266-0419. 
(614)  466-2653.  Grant  No:  SJI-91- 
024;  SJI-91-024-P93-1 

Measurement  of  Trial  Court 
Performance,  Grantee:  Supreme  Court 
of  Virginia,  Contact:  Beatrice 
Monahan,  100  North  Ninth  Street. 
Third  Floor.  Richmond.  VA  23219, 
(804)  786-€455.  Grant  No:  SJI-91- 
042;  SJI-91-042-P93-1 

Probate  Caseflow  Management  Project, 
Grantee:  Ohio  Supreme  Court/ 
Trumball  County  Probate  Court, 
Contact:  Susan  Lightbody.  160  High 
Street.  N.W.,  Warren,  OH  44481.  (216) 
675-2566.  Grant  No:  SJI-92-081;  SJI- 
92-081-P94-1;  SJI-92-081-P95-1 

Implementing  Quality  Methods  in  Court 
Operations.  Grantee:  Oregon  Supreme 
Court,  Contact:  Scott  Crampton, 
Supreme  Court  Building,  Salem,  OR 
97310,  (503)  378-5845,  Grant  No:  SJI- 
92-170 

Applying  TQM  Concepts  to  Systemwide 
Problems  of  the  Maine  Judicial 
Branch,  Grantee:  Maine  Supreme 
Judicial  Court,  Contact:  James  T. 
Glessner,  P.O.  Box  4820,  Portland, 
Maine  04101,  (207)  822-0792,  Grant 
No:  SJI-93-072 

Arizona-Sonora  Judicial  Relations 
Project,  Grantee:  Arizona  Supreme 
Court,  Contact:  Dennis  Metrick,  1501 
W.  Washington  Street.  Phoenix. 
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Arizona  85007-3327,  (602)  542-4532, 
Grant  No:  SJI-93-202 

Implementing  Strategic  Planning  in  the 
Trial  Courts,  Grantee:  Center  for 
Public  Policy  Studies,  Contact:  David 
Price,  999  18th  Street,  Suite  900, 
Denver,  CO  80202,  (303)  863-0900, 
Grant  No:  SJI-94-021 

Interstate  Compacts  and  Cooperation  in 
Guardianship  Cases,  Grantee: 
National  College  of  Probate  Judges, 
Contact:  Paula  Hannaford,  P.O.  Box 
8978,  WiUiamsburg,  Virginia  23187- 
8798,  (757)  253-2000,  Grant  No:  SJI- 
97-241 

Courts  and  Communities 

AARP  Volunteers:  A  Resource  for 
Strengthening  Guardianship  Services, 
Grantee:  American  Association  of 
Retired  Persons,  Contact;  Wayne 
Moore,  601  E  Street,  N.W., 
Washington,  DC  20049,  (202)  434- 
2165,  Grant  Nos:  SJI-88-033/SJI-91- 
013 

Establishing  a  Consumer  Research  and 
Service  Development  Process  Within 
the  Judicial  System,  Grantee:  Supreme 
Court  of  Virginia,  Contact:  Beatrice 
Monahan,  Administrative  Offices, 
Third  Floor,  100  North  Ninth  Street, 
Richmond,  VA  23219,  (804)  786- 
6455.  Grant  No:  SJI-89-068 

Housing  Court  Video  Project,  Grantee: 
Association  of  the  Bar  of  the  City  of 
New  York,  Contact:  Marilyn 
Kneeland,  42  West  44th  Street,  New 
York,  NY  10036-6690.  (212)  382- 
6620,  Grant  No:  SJI-90-041 

Tele-Court:  A  Michigan  Judicial  System 
Public  Information  Program,  Grantee: 
Michigan  Supreme  Court,  Contact: 
Judy  Bartell,  State  Court 
Administrative  Office,  611  West 
Ottawa  Street,  P.O.  Box  30048, 
Lansing,  MI  48909,  (517)  373-0130, 
Grant  No:  SJI-91-015 

Arizona  Pro  Per  Information  System 
(QuickCourt),  Grantee:  Arizona 
Supreme  Court,  Contact:  Jeannie 
Lynch.  Administrative  Office  of  the 
Court,  1501  West  Washington  Street, 
Suite  411,  Phoenix,  AZ  85007-3330, 
(602)  542-9554,  Grant  No:  SJI-91-084 

Automated  Public  Information  System, 
Grantee:  California  Administrative 
Office  of  the  Courts,  Contact:  Mark 
Greenia,  Sacramento  Superior  and 
Municipal  Court,  303  Second  Street, 
South  Tower,  San  Francisco,  CA 
94107.  (916)  440-7590,  Grant  No:  SJI- 
91-093 

Using  Judges  and  Court  Personnel  to 
Facihtate  Access  to  Courts  by  Limited 
English  Speakers,  Grantee: 
Washington  Office  of  the 
Administrator  for  the  Courts,  Contact: 
Joaime  Moore,  1206  South  Quince 
Street.  P.O.  Box  41170,  Olympia,  WA 


98504-1170,  (206)  753-3365.  Grant 
No:  SJI-92-147 

Pro  se  Forms  and  Instructions  Packets. 
Grantee:  Michigan  Supreme  Court, 
Contact:  Pamela  Creighton,  611  W. 
Ottawa  Street,  Lansing.  MI  48909, 
Grant  No:  SJI-94-003 

Understanding  the  Judicial  Process:  A 
Curriculum  and  Community  Service 
Program,  Grantee:  Drake  University. 
Contact:  Timothy  Buzzell,  Opperman 
Hall,  Des  Moines,  L^  50311,  (515) 
271-3205,  Grant  No:  SJI-94-022 

Court  Self-Service  Center,  Grantee: 
Maricopa  County  Superior  Court, 
Contact:  Bob  James,  201  W.  Jefferson. 
4th  Floor,  Phoenix,  AZ  85003.  (602) 
506-6314,  Grant  No:  SJI-94-324 

Computer-Based  Interpreter  Test 
Delivery  System,  Grantee:  Maryland 
Administrative  Office  of  the  Courts, 
Contact:  Elizabeth  Veronis,  361  Rowe 
Boulevard,  Annapolis,  Maryland 
21401,  (410)  974-2141,  Grant  No:  SJI- 
96-164 

Public  Opinion  and  the  Courts,  Grantee: 
New  Mexico  Administrative  Office  of 
the  Courts,  Contact:  John  M.  Greacen. 
237  Don  Caspar.  Room  25.  Santa  Fe. 
New  Mexico  87501-2178.  (505)  827- 
4800,  Grant  No:  SJI-97-026 

Sentencing 

Court  Probation  Enhancement  Through 
Community  Involvement,  Grantee: 
Volunteers  in  Prevention,  Probation 
and  Prisons,  Inc..  Contact:  Gerald 
Dash.  163  Madison,  Suite  120,  Detroit. 
MI  48226,  (313)  964-1110.  Grant  No: 
SJI-91-073 

Facilitating  the  Appropriate  Use  of 
Intermediate  Sanctions.  Grantee: 
Center  for  Effective  Public  Policy, 
Contact:  Peggy  McGarry,  8403 
Colesville  Road.  Suite  720.  (301)  589- 
9383,  Grant  No:  SJI-95-078 

Substance  Abuse 

Alabama  Alcohol  and  Drug  Abuse  Court 
Referral  Officer  Program.  Grantee: 
Alabama  Administrative  Office  of  the 
Courts,  Contact:  Angelo  Trimble.  817 
South  Court  Street,  Montgomery.  AL 
36130-0101, (334)  834-7990,  Grant 
Nos:  SJI-88-030/SJI-89-080/SJI-90- 
005 

Substance  Abuse  Assessment  and 

Intervention  to  Reduce  Driving  Under 
the  Influence  of  Alcohol  Recidivism, 
Grantee:  California  Administrative 
Office  of  the  Courts  c/o  El  Cajon 
Municipal  Court,  Contact:  Fred  Lear, 
250  E.  Main  Street,  El  Cajon,  CA 
92020,  (619)  441^336,  Grant  No:  SJI- 
88-O29/SJI-9O-O08 

Court  Referral  Officer  Program,  Grantee: 
New  Hampshire  Supreme  Court, 
Contact:  Jim  Kelley,  Supreme  Court 


Building,  Concord,  NH  03301,  (603) 
271-2521,  Grant  No:  SJI-92-142 

Appendix  V —  State  justice  Institute 

(Form  Si) 

SCHOLARSHIP  APPLICATION 

This  application  does  not  serve  as  a 
registration  for  the  course.  Please  contact  the 
education  provider. 

Applicant  Information 
1.  Applicant  Name: 


(Last)  (First) 

2.  Position:    

3.  Name  of  Court. 

4.  -Address: 


(M) 


Slreet/P.O  Box 


City  State 

5.  Telephone  No 

6.  Congressional  District: 

Program  Information 

7.  Course  Name: 

8  Course  Dates:    

9.  Course  Provider;      


Zip  Code 


10.  Location  Offered:  " 

ESTIMATED  EXPENSES:  (Please  note, 
scholarships  are  limited  to  tuition  and 
transportation  expenses  to  and  from  the  site 
of  the  course  up  to  a  maximum  of  SI  .500  ) 

Tuition:  S 

Transportation:  S     ^ 

(Airfare,  train  fare,  or  if  you  plan  to  drive) 
.Amount  Requested:  S 


Are  you  seeking/have  you  received  a 
scholarship  for  this  course  from  another 
source? 

Yes No  If  so,  please  specify-  the 

source(s)  and  amounts(s) 

ADDITIONAL  INFORM.^TION:  Please 
attach  a  current  resume  or  professional 
summary,  and  provide  the  information 
requested  below.  (You  may  attach  additional 
pages  if  necessary  ) 

1   Please  describe  your  need  to  acquire  the 
skills  and  knowledge  taught  in  this  course. 

2.  Please  describe  how  will  taking  this 
course  benefit  you,  your  court,  and  the 
State's  courts  generally.  

3.  Is  there  an  educational  program 
currently  available  through  your  State  on  this 
topic' 

4.  Are  State  or  local  funds  available  to 
support  your  attendance  at  the  proposed 
course? 

If  so.  what  amount(s)  will  be  provided' 

5.  How  long  have  vou  ser\ed  as  a  judge  or 
court  manager' 

6.  How  long  do  you  anticipate  serving  as 
a  judge  or  court  manager,  assuming 
reelection  or  reappointment? 

D  0-1  year        n  2^  years        D  5-7  years 
D  8-10  years        D  1 1+  years 

7.  What  continuing  professional  education 
programs  have  you  attended  in  the  past  vear' 
Please  indicate  which  were  mandatory  (M) 
and  which  were  non-mandatory  (V). 

Statement  of  Applicant's  Commitment 

If  a  scholarship  is  awarded.  I  will  share  the 
skills  and  knowledge  I  have  gained  with  my 


46326 


Federal  Register/ Vol. 


63,  No.  168 /Monday,  August  31,  1998 /Notices 


court  colleagues  locally,  and  if  possible. 
Statewide,  and  I  will  submit  an  evaluation  of 
the  educational  program  to  the  State  Justice 
Institute  and  to  the  Chief  Justice  of  my  State. 

Signature 

Date 

Please  return  this  form  and  Form  S-i;  to: 
Scholarship  Coordinator,  State  [ustice 
Institute.  1650  King  Street,  Suite  600, 
Alexandria  Virginia  22.314 


(Fonn  S2) 

STATE  JUSTICE  INSTITUTE 

SCHOLARSHIP  APPLICATION 

COSCURRENCE 

I, 

Name  of  Chief  Justice  (or  Chief  Justice's 
Designee) 

have  reviewed  the  application  for  a 
scholarship  to  attend  the  program  entitled 


prepared  by 


Name  of  Applicant 
and  concur  in  its  submission  to  the  State 
Justice  Institute.  The  applicant's 
participation  in  the  program  would  benefit 


the  State;  the  applicant's  absence  to  attend 
the  program  would  not  present  an  undue 
hardship  to  the  court;  public  funds  are  not 
available  to  enable  the  applicant  to  attend 
this  course;  and  receipt  of  a  scholarship 
would  not  diminish  the  amount  of  funds 
made  available  by  the  State  for  judicial 
branch  education. 

Signature 

Name 


Title 


Date 


Appendix  VI.— Line-Item  Budget  Form 

[For  Concept  Papers,  Curriculum  Adaptation  &  Technical  Assistance  Grant  RequestsJ 


Category 

SJI  funds 

Cash  match 

In-kind  match 

Personnel  

S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 

S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 

S 

Fringe  Benefits  

S 

Consultant/Contractual  

Travel 

S 
S 
$ 
$ 
S 
S 
S 
S 
S 
$ 

Equipment  

Supplies  

Telephone 

Postage  

Printing/Photocopying 

Audit  

Other  

Indirect  Costs  (%)  

Total  

S 

s 

s 

Project  Total  

s 

Financial  assistance  has  been  or  will  be  sought  for  this  project  from  the  following  other  sources: 


•  Concept  papers  requesting  an  acccelerated  award,  Curriculum  Adaptation  grant  requests,  and  Technical  Assistance  grant  requests  should  be 
accompanied  by  a  budget  narrative  explaining  the  basis  for  each  line-item  listed  in  the  proposed  budget. 


Form  B  (Instructions  on  Reverse  Side) 
Appendix  VLI — State  |ustice  Institute 

Certificate  of  State  Approval 


(Name    of    Slate    Supreme 


The 

Court  or  Designated  Agency  or  Council)  has 
reviewed  the  application  entitled 

prepared  bv 

(Name   of  Applicant),   ap- 


proves its  submission  to  the  State  Justice  In- 
stitute, and 

[  I  agrees  to  receive  and  administer  and  be 
accountable  for  all  funds  awarded  by  the 
Institute  pursuant  to  the  application. 

1    !   designates (Name  of 

Trial  or  Appellate  Court  or  Agency)  as  the 
entity  to  receive,  administer,  and  be 
accountable  for  all  funds  awarded  by  the 
Institute  pursuant  to  the  application. 


Signature 
Name 


Title 


Date 

[FR  Doc.  98-23092  Filed  8-28-98;  8:45  amj 
BILLING  CODE  6820-SC-P 


Monday 
August  31,  1998 


Part  III 


Department  of 


List  of  Correspondence,  Office  of  Special 
Education  and  Rehabilitative  Services: 
Notice 


-         S  s 
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DEPARTMENT  OF  EDUCATION 

List  of  Correspondence — Office  of 
Special  Education  and  Rehabilitative 
Services 

AGENCY:  Department  of  Education. 
ACTION:  List  of  correspondence  from 
October  1,  1997  through  December  31. 
1997. 

SUMMARY:  The  Secretary  is  publishing 
the  following  list  pursuant  to  section 
607(d)  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA). 
Under  section  607(d)  of  IDEA,  the 
Secretan,'  is  required,  on  a  quarterly 
basis,  to  publish  in  the  Federal  Register 
■'a  list  of  correspondence  from  the 
Department  of  Education  received  bv 
individuals  during  the  previous  quarter 
that  describes  the  interpretations  of  the 
Department  of  Education  of  this  Act  or 
the  regulations  implemented  pursuant 
to  this  Act." 

FOR  FURTHER  INFORMATION  CONTACT: 
JoLeta  Reynolds  or  Rhonda  Weiss. 
Telephone:  (202)  205-5507.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  (202)  205- 
5465  or  the  Federal  Information  Relav 
Service  (FIRS)  at  1-800-877-8339 
between  8:00  a.m.  and  8:00  p.m.. 
Eastern  time,  Mondav  through  Fridav. 
except  Federal  holidays. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  in  an 
alternate  format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  Katie  Mincey,  Director  of  the 
Alternate  Formats  Center.  Telephone: 
(202) 205-8113. 

SUPPLEMENTARY  INFORMATION:  The 
following  list  identifies  correspondence 
from  the  Department  issued  between 
October  1,  1997  and  December  31,  1997. 

Included  on  the  list  are  those  letters 
that  contain  interpretations  of  the 
requirements  of  IDEA  and  its 
implementing  regulations,  as  well  as 
letters  that  the  Department  believes  will 
assist  the  public  in  understanding  the 
requirements  of  the  law  and  its 
regulations.  The  date  and  topic 
addressed  by  a  letter  are  identified,  and 
summary  information  is  also  provided, 
as  appropriate.  To  protect  the  privacy 
interests  of  the  individual  or  individuals 
involved,  personally  identifiable 
information  has  been  deleted,  as 
appropriate. 

Part  B — Assistance  for  Education  of  all 
Children  with  Disabilities  Section  612 
State  Eligibility 

Topic  Addressed:  Free  Appropriate 
Public  Education 

•  Letter  dated  October  3. 1997  to  an 
individual,  (personally  identifiable 


information  redacted),  regarding 
possible  eligibility  for  special  education 
and  related  services  under  Part  B  of 
IDEA  for  children  ineligible  for 
Supplemental  Securitv  Income  benefits. 

•  Letter  dated  October  7,  1997  to  Ms. 
Joann  Biondi,  Berkeley  Unified  School 
District,  Berkeley,  California,  regarding 
which  school  district  is  responsible  for 
educating  a  child  with  a  disability  * 
whose  parents  are  divorced. 

Topic  Addressed:  Free  Appropriate 
Public  Education  for  Eligible  Youth 
With  Disabilities  Incarcerated  in  Adult 
Prisons 

•  Letters  dated  November  6,  1997  to 
Mr.  Russell  Shaddix,  Eureka  City 
Schools,  Eureka,  California;  Mr.  Richard 
D.  Teagarden  and  Mr.  Dan  Halcomb, 
Yuba  County  Office  of  Education, 
Marysville,  California;  and  Mr.  George 
Galaza,  Warden.  California  State  Prison, 
Corcoran,  California,  regarding 
flexibility  afforded  to  States  in  meeting 
their  obligations  to  provide  a  free 
appropriate  public  education  to  this 
population  of  disabled  students. 

Topic  Addressed:  Least  Restrictive 
Environment 

•  Letter  dated  October  3,  1997  to 
Sister  Mary  Ramona,  Felician  School  for 
Exceptional  Children.  Inc.,  Lodi,  New 
Jersey,  regarding  the  continuum  of 
alternative  placements. 

•  Letter  dated  October  22,  1997  to  Mr. 
Donald  C.  Buell.  Hinsdale  Township 
High  School  District  No.  86,  Oak  Brook, 
Illinois,  regarding  absence  of  Part  B 
definitions  of  terms  "regular  classes" 
and  "inclusion." 

•  Letter  dated  December  31, 1997  to 
Mr.  Mark  Hall,  Neighborhood  Schools 
Now!.  Chantilly,  Virginia,  regarding  the 
relationship  of  the  individualized 
education  program  and  least  restrictive 
environment  requirements  of  the  IDEA 
Amendments  Act  of  1997. 

Topic  Addressed:  General  Supervision 

•  Letter  dated  November  6,  1997  to 
Mrs.  Leslie  M.  Avema,  Associate 
Commissioner.  Division  of  Educational 
Programs  and  Services,  Connecticut 
Department  of  Education,  regarding 
intervals  for  a  State's  monitoring  cycle. 

•  Letter  dated  November  18,  1997  to 
Honorable  Sandy  Garrett,  Oklahoma 
State  Superintendent  of  Public 
Instruction,  regarding  the  scope  of  a 
State  educational  agency's  general 
supervisory  responsibility,  including  its 
primary  responsibility  for  resolution  of 
complaints  alleging  violations  of  Part  B. 

Topic  Addressed:  Confidentiality 

•  Letter  dated  December  23.  1997  to 
individual,  (personally  identifiable 


information  redacted),  regarding 
obligations  of  States  to  disclose 
individual  student  data  in  a  non- 
personally  identifiable  manner. 

Section  614 — Evaluations,  Eligibility 
Determinations,  Individualized 
Education  Programs,  and  Educational 
Placements 

Topic  Addressed:  Evaluations 

•  Letter  dated  November  14.  1997  to 
an  individual  (personally  identifiable 
information  redated),  regarding  absence 
of  time  periods  in  Part  B  within  which 

a  school  district  must  respond  to  a 
parent's  request  for  evaluation. 

Topic  Addressed:  Individualized 
Education  Programs 

•  Letter  dated  October  29,  1997  to  an 
individual,  (personally  identifiable 
information  redated).  regarding  regular 
education  teacher's  participation  on  the 
lEPteam. 

•  Letter  dated  November  21.  1997  to 
Mr.  Edward  J.  Sarzynski,  Esq.  of 
Binghamton,  New  York,  regarding  lEPs 
for  children  receiving  home  schooling. 

•  Letter  dated  November  6,  1997  to  an 
individual,  (personally  identifiable 
information  redacted),  regarding 
consideration  of  a  child's  need  for 
assistive  technology. 

Section  615 — Procedural  Safeguards 

Topic  Addressed:  Surrogate  Parents 

•  Letter  dated  December  3, 1997  to 
Mr.  John  Copenhaver,  Mountain  Plains 
Regional  Resource  Center,  regarding 
attorney's  fees  for  a  surrogate  parent  and 
limitations  on  removal  of  surrogate 
parents. 

Topic  Addressed:  Due  Process  Hearings 

•  Letter  dated  October  22,  1997  to  Dr. 
Juanita  S.  Pawlisch,  Wisconsin 
Department  of  Public  Instruction, 
regarding  the  applicability  of  a  State 
statute  of  limitations  to  a  parent's  right 
to  request  a  due  process  hearing  under 
PartB. 

Topic  Addressed:  Pendency  Placement 

•  Letter  dated  November  26,  1997  to 
Dr.  Paul  Chassy.  Esq.  of  Kensington, 
Maryland,  regarding  determination  of 
child's  pendency  placement  if  parties 
are  unable  to  agree. 

Topic  Addressed:  Discipline  Procedures 

•  OSEP  Memorandimi  97-7  dated 
September  19, 1997  entitled  "Initial 
Disciplinary  Guidance  related  to 
Removal  of  Children  with  Disabilities 
from  Their  Current  Educational 
Placements  for  Ten  School  Days  or 
Less." 
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•  Letter  dated  October  9,  1997  to  U.S. 
Congressman  Zach  Wamp,  regarding 
suspensions  of  up  to  ten  school  days. 

•  Letter  dated  October  3,  1997  to  an 
individual,  (personally  identifiable 
information  redacted),  regarding  when  a 
hearing  officer  may  order  the  change  in 
the  placement  of  a  child  with  a 
disability  to  an  appropriate  interim 
alternative  educational  setting  for  up  to 
45  days. 

•  Letter  dated  December  3,  1997  to 
Mr.  Richard  Bachman,  Principal, 
Midwest  City  High  School,  Midwest 
City,  Oklahoma,  regarding  when  a 
student  with  a  disability  can  be 
excluded  from  school  for  more  than  45 
days. 

•  Letter  dated  November  6,  1997  to 
U.S.  Congressman  Ike  Skelton,  letter 
dated  December  17,  1997  to  Mr.  Paul  E. 
Miller,  Principal,  Laquey  R-V  High 
School,  Laquey,  Missouri,  and  letter 
dated  December  18,  1997  to  individual, 
(personally  identifiable  information 
redacted),  regarding  options  available  to 


school  authorities  in  disciplining 
disabled  students. 

•  Letter  dated  December  8,  1997  to 
Dr.  James  V.  Parker,  Jr.,  Wilkes  County 
Board  of  Education,  Washington, 
Georgia,  regarding  resources  for 
providing  alternative  programming  for 
disabled  students  disciplined  under  the 
Act. 

•  Letter  dated  December  17,  1997  to 
U.S.  Congressman  John  Tanner, 
regarding  applicability  of  Gun-Free 
Schools  Act  to  student  with  disabilities. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pfd)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ea.gov/news.html 
To  use  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 


previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free,  1-800-222^922.  The 
documents  are  located  under  Option 
G — Files/Announcements,  Bulletins, 
and  Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register 

Dated:  .August  21.  1998, 
Curtis  L.  Richards, 
Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Sendees 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.027.  Assistance  to  States  for 
Education  of  Children  with  Disabilities) 

(FR  Doc.  98-22965  Filed  8-28-98.  8  45  am! 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  268 

[FRL-6153-2] 
RIN  2050-AE05 

Hazardous  Waste  Recycling;  Land 
Disposal  Restrictions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  is  issuing  an  amendment  to  the 
final  rule,  published  on  May  26.  1998 
(63  PR  28556).  which,  in  part,  amended 
the  Land  Disposal  Restriction  (LDR) 
treatment  standards  for  metal-bearing 
hazardous  wastes  which  exhibit  the 
characteristic  of  toxicity.  EPA  is 
amending  the  rule  only  insofar  as  it 
applies  to  zinc  micronutrient  fertilizers 
which  are  produced  from  these  toxicity 
characteristic  wastes.  The  Agency  is 
taking  this  action  because  it  appears  that 
the  new  treatment  standards  are  not 
well  suited  for  zinc  micronutrient 
fertilizers,  and  also  could  result  in 
greater  use  of  zinc  fertilizers  that 
contain  relatively  higher  concentrations 
of  hazardous  constituents.  The  Agency 
expects  to  develop  a  more  consistent 
and  comprehensive  approach  to 
regulating  hazardous  waste-derived 
fertilizers,  and  currently  intends  to 
leave  this  amendment  in  place  until 
those  new  regulations  are  adopted.  In 
the  interim,  the  fertilizers  affected  by 
this  amendment  would  remain  subject 
to  the  previous  treatment  standards  for 
toxic  metals. 

EFFECTIVE  DATE:  August  21,  1998. 

ADDRESSES:  The  public  docket  for  this 
rule  is  available  for  public  inspection  at 
EPA's  RCRA  Information  Center,  located 
at  Crystal  Gateway.  First  Floor,  1235 
Jefferson  Davis  Highway.  Arlington. 
Virginia.  The  regulatory  docket  for  this 
rule  contains  a  number  of  background 
materials.  To  obtain  a  list  of  these  items, 
contact  the  RCRA  Docket  at  703  603- 
9230  and  request  the  list  of  references 
in  EPA  Docket  #F-98-PH4S-FFFFF. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  the  RCRA 
Hotline  at  (800)  424-9346  (toll  free)  or 
(703)  920-9810  in  the  Washington.  DC 
metropolitan  area.  For  information  on 
this  notice  contact  David  M.  Fagan 
(5301W),  Office  of  Solid  Waste.  401  M 
Street,  SW,  Washington  DC  20460.  (703) 
308-0603. 


SUPPLEMENTARY  INFORMATION: 

Availability  of  Rule  on  Internet 

This  notice  is  available  on  the 
internet,  at:  www:  http://www.epa.gov/ 
oswer/hazwaste/ldrmetal/ facts.htm 

Table  of  Contents 

I  Background 

II.  Today's  Action 

III.  Legal  Authority 

IV.  Analysis  under  Executive  Order  12866. 

Executive  Order  12875.  the  Paperwork 
Reduction  Act  of  1995.  National 
Technology  Transfer  and  Advancement 
Act  of  1995,  Executive  Order  13045,  and 
Executive  Order  13084:  Consultation  and 
Coordination  with  Indian  Tribal 
Governments. 

V.  Submission  to  Congress  and  the  General 

Accounting  Office 

I.  Background 

Under  RCRA,  hazardous  wastes  are 
prohibited  from  land  disposal  unless 
they  meet  treatment  standards 
established  by  EPA.  (The  major 
exception,  not  relevant  here,  is  if  the 
wastes  are  disposed  in  a  unit  from 
which  there  will  be  no  migration  of 
hazardous  constituents  for  as  long  as  the 
wastes  remain  hazardous.)  See  RCRA 
sections  3004(g)(5)  and  (m);  63  FR 
28557-28558.  The  land  disposal 
restriction  treatment  standards  also 
apply  to  certain  products  that  are  made 
from  hazardous  wastes,  and  that  are 
placed  on  the  land.  See  40  CFR 
266.20(b).  This  "use  constituting 
disposal"  provision  in  the  RCRA 
regulations,  which  was  promulgated  on 
August  17,  1988,  was  intended  to 
provide  an  additional  degree  of 
environmental  protection  for  hazardous 
waste-derived  products  that  are  used  in 
this  manner  (i.e.,  that  are  introduced 
directly  into  the  environment  by  being 
placed  on  the  land). 

One  particular  category  of  hazardous 
waste-derived  products  that  have  been 
subject  to  these  regulatory  provisions 
are  zinc  micronutrient  fertilizers  that  are 
produced  from  or  which  otherwise 
contain  hazardous  wastes.  See  40  CFR 
261.2(c)(1)(B)  (defining  hazardous 
secondary  materials  used  in  this  manner 
as  solid  wastes  for  purposes  of  RCRA 
subtitle  C).  This  type  of  fertilizer  can  be 
manufactured  from  several  types  of 
hazardous  wastes  that  have  high  zinc 
content,  such  as  dusts  collected  in 
emission  control  devices  ("baghouse 
dust")  from  electric  arc  steel  making 
furnaces  and  brass  foundries,  ash  from 
combustion  of  used  tires,  and  other 
sources.  These  fertilizers  can  also  be 
made  from  waste  materials  that  are  not 
classified  as  hazardous  wastes,  as  well 
as  from  virgin  raw  materials  such  as 
refined  zinc  ores. 

Prior  to  promulgation  of  the  May  26, 
1998  rule  (commonly  referred  to  as  the 


"Phase  IV"  LDR  rule),  zinc 
micronutrient  fertilizers  made  from 
hazardous  waste  secondary  materials 
were  subject  (with  one  specific 
exemption,  described  below)  to  the 
treatment  standards  promulgated  by 
EPA  in  the  "Third  Third"  LDR  rules 
(see  55  FR  22688,  June  1.  1990, 
establishing  prohibitions  for  wastes 
which  exhibit  the  toxicity  characteristic 
for  metals).  Those  regulations 
essentially  required  that  the  fertilizer 
products  be  treated  such  that  they  no 
longer  exhibited  a  hazardous  waste 
characteristic  before  they  could  be 
applied  to  the  land.  However,  the  Phase 
IV  regulations  (which  revised  the 
standards  in  §  268.40  that  apply  to 
toxicity  characteristic  metal  wastes) 
now  require  treatment  below  the 
hazardous  waste  characteristic  levels. 
Such  treatment  standards  are  consistent 
with  the  D.C.  Circuit's  ruling  in 
Chemical  Waste  Management  v.  EPA, 
976  F.  2d  2,  13-14  (D.C.  Cir.  1992),  that 
hazardous  wastes  must  be  treated  so 
that  threats  posed  by  land  disposal  of 
their  hazardous  constituents  are 
minimized  (within  the  meaning  of 
RCRA  section  3004(m)).  and  treating  to 
the  hazardous  waste  characteristic  level 
does  not  always  guarantee  that  the 
requisite  minimization  has  occurred. 
(See  also  RCRA  Docket  document 
#F93TTCFS0008.  stating.that  this 
principle  applies  to  hazardous  wastes 
used  in  a  manner  constituting  disposal.) 

Since  zinc  micronutrient  fertilizers 
often  contain  measurable  levels  of  lead 
and  cadmium  (which  are  hazardous 
constituents  and  are  not  agriculturally 
beneficial),  the  new  Phase  IV  treatment 
standards  for  these  metals  are 
particularly  relevant  with  regard  to 
fertilizers  that  are  made  from 
characteristic  hazardous  wastes.  Under 
the  Phase  IV  rules,  such  fertilizer 
products  would  have  to  meet  the 
treatment  standards  of  .75  ppm  for  lead 
and  .11  ppm  for  cadmium,  both  as 
measured  by  the  toxicity  characteristic 
leaching  procedure  (TCLP).  These 
treatment  standards  would  supersede 
the  existing  standards  of  Sppm  for  lead, 
and  Ippm  for  cadmium  (also  measured 
in  leachate). 

As  mentioned  above,  fertilizers  made 
from  one  particular  type  of  hazardous 
waste — electric  arc  furnace  dust  (RCRA 
hazardous  waste  code  K061) — are  not 
currently  subject  to  the  LDR  treatment 
standards.  See  40  CFR  266.20(b),  final 
sentence.  EPA  decided  to  provide  this 
exemption  in  1988.  since  based  on  the 
data  available  at  the  time  it  did  not 
appear  that  fertilizers  using  K061  as  an 
ingredient  were  significantly  different, 
with  respect  to  concentrations  of 
hazardous  constituents,  than  other  zinc 
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micronutrient  fertilizers.  53  FR  31164 
(August  17,  1988). 

II.  Today's  Action 

EPA  is  today  amending  §  268.40  by 
adding  a  new  paragraph  (I),  which  will 
in  effect  stay  the  Phase  IV  rule  insofar 
as  it  applies  treatment  standards  for 
hazardous  constituent  metals  in  zinc- 
containing  fertilizers  that  are  produced 
from  hazardous  wastes  which  exhibit 
the  toxicity  characteristic.  The  Agency 
is  persuaded  that  this  particular  stay  of 
the  Phase  FV  rule  is  appropriate,  for 
several  reasons.  For  one  thing,  in 
retrospect  the  Agency  is  not  certain  that 
these  treatment  standards  are  well 
suited  for  micronutrient  fertilizers. 
Compliance  with  the  new  LDR 
standards  could  require  that  the 
hazardous  metal  constituents  be 
immobilized  or  stabilized  such  that  they 
do  not  leach  above  the  prescribed 
regulatory  levels.  However,  such 
treatment  would  likely  also  immobilize 
the  zinc  component  of  the  fertilizer, 
which  would  render  it  unsuitable  for 
plant  food  use.  Cf.  50  FR  628-629  (Ian. 
4, 1985)  (imposition  of  normal  subtitle 
C  standards  on  uses  constituting 
disposal  means  in  most  cases  that  the 
activity  will  not  occur). 

EPA  is  also  concerned  that  applying 
the  Phase  IV  standards  to  zinc  fertilizers 
could  have  the  effect  of  eliminating 
from  the  market  certain  fertilizer 
products  that  contain  relatively  low 
levels  of  hazardous  constituents  (e.g., 
lead  and  cadmium),  while  other 
fertilizer  products  that  contain  higher 
levels  of  contaminants,  including  some 
produced  from  hazardous  wastes,  would 
be  unaffected.  It  is  likely  that  some  zinc 
fertilizers  that  are  made  from  hazardous 
wastes  (and  that  have  been  in 
compliance  with  the  existing  RCRA 
treatment  standards)  will  be  unable  to 
meet  the  new  Phase  IV  standards.  (See 
letter  from  Chris  S.  Leason,  July  6, 
1998.)  However,  some  zinc  fertiUzers 
that  are  manufactured  from  non-waste 
materials  can  contain  considerably 
higher  concentrations  of  non-beneficial 
metals  than  the  fertilizers  that  would  be 
affected  by  the  Phase  IV  standards. 
Thus,  by  eliminating  from  the  market 
the  regulated  waste-derived  products, 
the  Phase  IV  rules  could  actually  have 
the  effect  of  increasing  consumption  of 
fertilizers  with  higher  contaminant 
levels. 

Similarly,  the  Phase  IV  rules  could 
encourage  the  use  of  zinc  fertilizers 
made  from  K061,  which  is  exempt  from 
regulation  (and  thus  does  not  have  to 
meet  RCRA  treatment  standards)  when 
used  to  manufacture  fertilizer.  Although 
not  apparent  in  1988  when  EPA 
promulgated  this  exemption,  further 


study  makes  clear  that  these  fertilizers 
typically  contain  higher  concentrations 
of  hazardous  constituents  (e.g.,  lead  and 
cadmium)  than  zinc-containing 
fertilizers  produced  from  characteristic 
hazardous  wastes.  (Letter  from  Chris 
Leason,  August  17,  1998.)  Thus,  the 
Phase  IV  rule,  by  foreclosing  the  use  of 
these  less  contaminated  waste-derived 
fertilizers,  could  actually  result  in 
greater  use  of  K061-derived  fertilizers, 
which  generally  contain  higher  levels  of 
contaminants. 

The  Agency  recognizes  that  the  Phase 
IV  rulemaking  has  highlighted  the 
anomalous  and  inconsistent  nature  of 
the  current  RCRA  regulations  that  apply 
to  use  of  hazardous  wastes  in  fertilizer 
manufacture.  Consequently,  the  Agency 
is  now  planning  to  develop  a  more 
consistent  and  comprehensive  set  of 
regulations  for  controlling  such 
practices,  and  expects  to  publish  a 
Notice  of  Proposed  Rulemaking  in  1999. 
Issues  that  we  expect  to  examine  in  the 
context  of  this  rulemaking  process 
include  the  appropriateness  of  the 
exemption  for  recycling  of  K061  in 
fertilizers,  whether  or  not  the  current 
treatment  standards  should  be  replaced 
with  a  set  of  standards  more  specifically 
tailored  to  fertilizers,  and  the  need  to 
clarify  the  applicability  of  current 
regulatory  provisions  on  "use 
constituting  disposal"  in  subpart  C  of  40 
CFR  part  266. 

Until  this  regulatory  proceeding  is 
completed,  the  Agency  believes  that  it  is 
inappropriate  to  apply  the  Phase  IV 
treatment  standards  to  hazardous  waste- 
derived  zinc  micronutrient  fertilizers. 
Accordingly,  EPA  is  staying  that  portion 
of  the  Phase  IV  regulation.  As  a  result, 
the  zinc  micronutrient  fertilizers 
affected  by  this  administrative  stay  will 
continue  to  be  subject  to  the  regulations 
in  effect  prior  to  the  Phase  IV 
regulations. 

III.  Legal  Authority 

EPA  is  issuing  this  administrative  stay 
pursuant  to  5  U.S.C.  705,  authorizing 
administrative  agencies  to  stay 
administrative  action  pending  judicial 
review  when  "justice  so  requires."  See 
also  Rule  18  of  the  Federal  Rules  of 
Appellate  Procedure  authorizing 
issuance  of  administrative  stays  pending 
review.  (A  petition  for  review  has  been 
filed  regarding  applicability  of  the  Phase 
IV  standards  to  zinc  micronutrient 
fertilizers  produced  from  characteristic 
hazardous  wastes.)  EPA  believes  that 
issuance  of  a  stay  for  these  zinc 
micronutrient  fertilizers  is  needed 
because  the  promulgated  regulation 
could  result  in  discontinuance  of  use  of 
the  material  and  encourage  use  of  a 
hazardous  waste-derived  zinc 


micronutrient  fertilizers  which  are  more 
contaminated.  The  administrative  stay 
is  needed  to  prevent  this  anomalous 
result.  These  same  reasons  provide  good 
cause  (pursuant  to  5  U.S.C.  553  (b))  to 
issue  this  administrative  stay 
immediately,  to  the  extent  good  cause  is 
needed  to  justify'  issuing  this 
immediately  effective  rule. 

rV.  Analysis  Under  Executive  Order 
12866,  Executive  Order  12875,  the 
Paperwork  Reduction  Act.  National 
Technology  Transfer  and  Advancement 
Act  of  1995.  Executive  Order  13045. 
and  Executive  Order  13084: 
Consultation  and  Coordination  With 
Indian  Tribal  Governments 

This  action  stays  treatment  standards 
established  in  the  recently  promulgated 
LDR  Phase  IV  Rule  for  zinc  micro- 
nutrient fertilizers  (63  FR  28556). 
Today's  action  has  been  deemed  by  the 
Agency  as  being  a  "significant 
regulatory  action"  for  the  purposes  of 
Executive  Order  12866,  and  is, 
therefore,  subject  to  review  by  the  Office 
of  Management  and  Budget.  Today's 
rule  does  not,  however,  impose 
obligations  on  State,  local  or  tribal 
governments  for  the  purposes  of 
Executive  Order  12875.  Furthermore, 
this  action  is  not  subject  to  the 
Regulatory-  Flexibility  Act  (RFA)  since 
this  rule  is  exempt  from  notice  and 
comment  rulemaking  requirements  for 
good  cause  which  is  explained  in 
section  III.  The  Administrator  is. 
therefore,  not  required  to  certify  under 
the  RFA.  Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub.  L.  No.  104- 
113,  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  There 
are  no  voluntary  consensus  technical 
standards  directly  applicable  to  metal 
contaminants  in  zinc  micronutrient 
fertilizers.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
standards  in  this  rulemaking.  Today's 
rule  is  not  subject  to  E.O.  13045, 
entitled  "Protection  cf  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  .A.pril  23,  1997),  ' 
because  this  action  is  not  an 
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economically  significant  rule,  and  it  is 
not  expected  to  create  any 
en\ironniental  health  risks  or  safetv 
risks  that  rnay  disproportionately  affect 
children.  Under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.. 
EPA  must  consider  the  paperwork 
burden  imposed  bv  any  information 
collection  request  in  a  proposed  or  final 
rule.  This  rule  will  not  impose  any  new 
information  collection  requirements. 
Under  Executive  Order  13084,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  t^y  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 


communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  stays 
treatment  standards  established  in  the 
recently  promulgated  LDR  Phase  IV 
Rule  for  zinc  micro-nutrient  fertilizers 
(63  FR  2855R).  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

V.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Directory 
Act,  5  U.S.C.  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  Section  808  allows  the 
issuing  agency  to  make  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  unnecessary  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement.  5  U.S.C.  808(2).  As 
stated  previously,  EPA  has  made  such  a 
good  cause  finding,  including  the 
reasons  therefore,  and  thus  is 
promulgating  this  administrative  stay  as 
a  final  rule.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 


Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Fart  268 

Environmental  protection.  Hazardous 
waste.  Land  disposal  restrictions. 

Dated:  August  21,  1998. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble.  Title  40  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  268— [AMENDED] 

Subpart  D — Treatment  Standards 

1.  Section  268.40  is  amended  by 
adding  paragraph  (i),  to  read  as  follows: 

§  268.40    Applicability  of  treatment 
standards 

***** 

(i)  Zinc-containing  fertilizers  that  are 
produced  for  the  general  public's  use 
and  that  are  produced  from  or  contain 
recycled  characteristic  hazardous  wastes 
(D004-D011)  are  subject  to  the 
applicable  treatment  standards  in 
§  268.41  contained  in  the  40  CFR,  parts 
260  to  299,  edition  revised  as  of  July  1, 
1990. 

[FR  Doc.  98-23084  Filed  8-28-98;  8;45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  1018-AE93 

Migratory  Bird  Hunting;  Early  Seasons 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds  in  the 
Contiguous  United  States,  Alaska, 
Hawaii,  Puerto  Rico,  and  the  Virgin 
Islands 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  prescribes  the 
hunting  seasons,  hours,  areas,  and  daily 
bag  and  possession  limits  of  mourning, 
white-winged,  and  white-tipped  doves: 
band-tailed  pigeons;  rails;  moorhens 
and  gallinules;  woodcock:  common 
snipe;  sandhill  cranes;  sea  ducks;  early 
(September)  waterfowl  seasons; 
migratory  game  birds  in  Alaska,  Hawaii, 
Puerto  Rico,  and  the  Virgin  Islands;  and 
some  extended  falconry  seasons.  Taking 
of  migratory  birds  is  prohibited  unless 
specifically  provided  for  by  annual 
regulations.  This  rule  permits  taking  of 
designated  species  during  the  1998-99 
season. 

DATES:  This  rule  is  effective  on 
September  1,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt.  Chief,  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  ms  634-ARLSQ,  1849  C  Street. 
NW..  Washington,  DC  20240,  (703)  358- 
1714. 
SUPPLEMENTARY  INFORMATION: 

Regulations  Schedule  for  1998 

On  March  20,  1998,  the  Service 
published  in  the  Federal  Register  (63 
FR  13748)  a  proposal  to  amend  50  CFR 
part  20.  The  proposal  dealt  with  the 
establishment  of  seasons,  limits,  and 
other  regulations  for  migratory  game 
birds  under  §§  20.101  through  20.107, 
20.109,  and  20.110  of  subpart  K.  On 
May  29,  1998,  the  Service  published  in 
the  Federal  Register  (63  FR  29518)  a 
second  document  providing 
supplemental  proposals  for  early-  and 
late-season  migratory  bird  hunting 
regulations  frameworks  and  the 
proposed  regulatory  alternatives  for  the 
1998-99  duck  hunting  season.  The  May 
29  supplement  also  provided  detailed 
information  on  the  1998-99  regulatgry 
schedule  and  announced  the  Service 
Migratory  Bird  Regulations  Committee 
and  Flyway  Council  meetings. 

On  June '25.  1998.  the  Service  held  a 
public  hearing  in  Washington.  DC.  as 


announced  in  the  March  20  and  May  29 
Federal  Registers  to  review  the  status  of 
migratory  shore  and  upland  game  birds. 
The  Service  discussed  hunting 
regulations  for  these  species  and  for 
other  early  seasons.  On  July  17.  1998, 
the  Service  published  in  the  Federal 
Register  (63  FR  38700)  a  third  document 
specifically  dealing  with  proposed 
early-season  frameworks  for  the  1998- 
99  season.  The  July  17  supplement  also 
established  the  final  regulatory 
alternatives  for  the  1998-99  duck 
hunting  season  for  all  States  except 
Alabama,  Arkansas,  Kentucky, 
Louisiana,  Mississippi,  and  Tennessee. 
On  August  5,  1998,  the  Service 
published  in  the  Federal  Register  (63 
FR  41926)  a  fourth  document  dealing 
specifically  with  the  final  regulatory 
alternatives  for  the  1998-99  duck 
hunting  season  for  the  States  of 
Alabama,  Arkansas,  Kentucky. 
Louisiana.  Mississippi,  and  Tennessee. 
On  August  6,  1998.  the  Service  held 
a  public  hearing  in  Washington,  DC,  as 
announced  in  the  March  20.  May  29. 
and  July  17  Federal  Registers,  to  review 
the  status  of  waterfowl.  Proposed 
hunting  regulations  were  discussed  for 
late  seasons.  On  August  28.  1998.  the 
Service  published  a  fifth  document  on 
migratory  bird  hunting.  The  document 
contained  final  frameworks  for  early 
migratory  bird  hunting  seasons  from 
which  wildlife  conservation  agency 
officials  from  the  States.  Puerto  Rico, 
and  the  Virgin  Islands  selected  early- 
season  hunting  dates,  hours,  areas,  and 
limits.  On  August  25.  1998.  the  Service 
published  a  sixth  document  (63  FR 
45350)  on  migratory  bird  hunting.  The 
sixth  document  dealt  specifically  with 
proposed  frameworks  for  the  1998-99 
late -season  migratory  bird  hunting 
regulations.  The  final  rule  described 
here  is  the  seventh  in  the  series  of 
proposed,  supplemental,  and  final 
rulemaking  documents  for  migratory 
game  bird  hunting  regulations  and  deals 
specifically  with  amending  subpart  K  of 
50  CFR  20.  It  sets  hunting  seasons, 
hours,  areas,  and  limits  for  mourning, 
white-winged,  and  white-tipped  doves; 
band-tailed  pigeons;  rails;  moorhens 
and  gallinules;  woodcock;  common 
snipe;  sandhill  cranes;  sea  ducks;  early 
(September)  waterfowl  seasons; 
mourning  doves  in  Hawaii;  migratory 
game  birds  in  Alaska,  Puerto  Rico,  and 
the  Virgin  Islands;  youth  waterfowl 
hunting  day;  and  some  extended 
falconry  seasons. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document.  "Final 
Supplemental  Environmental  Impact 
Statement;  Issuance  of  Annual 


Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14)."  filed  with  EPA  on  June  9.  1988. 
The  Service  published  a  Notice  of 
Availability  in  the  June  16.  1988. 
Federal  Register  (53  FR  22582).  The 
Service  published  its  Record  of  Decision 
on  August  18,  1988  (53  FR  31341). 
Copies  of  these  documents  are  available 
from  the  Service  at  the  address 
indicated  under  the  caption  ADDRESSES. 

Endangered  Species  Act  Considerations 

As  in  the  past,  the  Service  designs 
hunting  regulations  to  remove  or 
alleviate  chances  of  conflict  between 
migratory  game  bird  hunting  seasons 
and  the  protection  and  conservation  of 
endangered  and  threatened  species. 
Consultations  were  conducted  to  ensure 
that  actions  resulting  from  these 
regulations  would  not  likely  jeopardize 
the  continued  existence  of  endangered 
or  threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
their  critical  habitat.  Findings  from 
these  consultations  are  included  in  a 
biological  opinion  and  may  have  caused 
modification  of  some  regulatory 
measures  previously  proposed.  The 
final  frameworks  reflect  any 
modifications.  The  Service's  biological 
opinions  resulting  from  its  Section  7 
consultation  are  public  documents 
available  for  public  inspection  in  the 
Service's  Division  of  Endangered 
Species  and  MEMO,  at  the  address 
indicated  under  the  caption  ADDRESSES. 

Regulatory  Flexibility  Act 

In  the  March  20, 1998.  Federal 
Register,  the  Service  reported  measures 
it  took  to  comply  with  requirements  of 
the  Regulatory  Flexibility  Act.  One 
measure  was  to  update  the  1996  Small 
Entity  Flexibility  Analysis  (Analysis) 
documenting  the  significant  beneficial 
economic  effect  on  a  substantial  number 
of  small  entities.  The  1996  Analysis 
estimated  that  migratory  bird  hunters 
would  spend  between  $254  and  $592 
million  at  small  businesses.  The  Service 
has  updated  the  1996  Analysis  with 
information  from  the  1996  National 
Hunting  and  Fishing  Survey. 
Nationwide,  the  Service  now  estimates 
that  migratory  bird  hunters  will  spend 
between  $429  and  $1,084  million  at 
small  businesses  in  1998.  Copies  of  the 
1998  Analysis  are  available  upon 
request  from  the  Office  of  Migratory 
Bird  Management. 

Executive  Order  (E.O.)  12866 

This  rule  is  economically  significant 
and  was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  under 
E.O.  12866.  E.O.  12866  requires  each 
agency  to  write  regulations  that  are  easy 
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to  understand.  The  Service  invites 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  Is  the 
description  of  the  rule  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  preamble  helpful  in  understanding 
the  proposed  rule?  What  else  could  the 
Service  do  to  make  the  rule  easier  to 
understand? 

Send  a  copy  of  any  comments  that 
concern  how  this  rule  could  be  made 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229,  1849  C  Street, 
N.W..  Washington,  D.C.  20240. 
Comments  may  also  be  e-mailed  to: 
Exsec@ios.doi.gov. 

Congressional  Review 

In  accordance  with  Section  251  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  8),  this 
rule  has  been  submitted  to  Congress  and 
has  been  declared  major.  Because  this 
rule  establishes  hunting  seasons,  this 
rule  qualifies  for  an  exemption  under  5 
U.S.C.  808(1);  therefore,  the  Department 
determines  that  this  rule  shall  take 
effect  immediately. 

Paperwork  Reduction  Act 

The  Service  examined  these 
regulations  under  the  Paperwork 
Reduction  Act  of  1995.  The  various 
recordkeeping  and  reporting 
requirements  imposed  under  regulations 
established  in  50  CFR  Part  20,  Subpart 
K,  are  utilized  in  the  formulation  of 
migratory  game  bird  hunting 
regulations.  Specifically,  the 
information  collection  requirements  of 
the  Migratory  Bird  Harvest  Information 
Program  have  been  approved  by  OMB 
and  assigned  clearance  number  1018- 
0015  (expires  08/31/1998).  The  renewal 
clearance  packet  was  submitted  to  OMB 
July  22,  1998.  This  information  is  used 
to  provide  a  sampling  fi-ame  for 
voluntary  national  surveys  to  improve 
Service  harvest  estimates  for  all 
migratory  game  birds  in  order  to  better 
manage  these  populations.  The 
information  collection  requirements  of 
the  Sandhill  Crane  Harvest 
Questionnaire  have  been  approved  by 
OMB  and  assigned  clearance  number 
1018-0023  (expires  09/30/2000).  The 
information  &om  this  survey  is  used  to 


estimate  the  magnitude,  the 
geographical  and  temporal  distribution 
of  harvest,  and  the  portion  it  constitutes 
of  the  total  population.  The  Service  mav 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 

Unfunded  Mandates  Reform  Act 

The  Service  has  determined  and 
certifies  in  compliance  with  the 
requirements  of  the  Unfunded  Mandates 
Act,  2  U.S.C.  1502  et  seq.,  that  this 
rulemaking  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  local  or  State  government  or  private 
entities. 

Civil  Justice  Reform — Executive  Order 
12988 

The  Department,  in  promulgating  this 
rule,  has  determined  that  these 
regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Takings  Implication  Assessment 

In  accordance  with  Executive  Order 
12630,  these  rules,  authorized  by  the 
Migratory  Bird  Treaty  Act,  do  not  have 
significant  takings  implications  and  do 
not  affect  any  constitutionally  protected 
property  rights.  These  rules  will  not 
result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property.  In  fact,  these  rules  allow 
hunters  to  exercise  privileges  that 
would  be  otherwise  unavailable:  and. 
therefore,  reduce  restrictions  on  the  use 
of  private  and  public  property. 

Federalism  Effects 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal  government 
has  been  given  responsibility  over  these 
species  by  the  Migratory  Bird  Treaty 
Act.  The  Service  annually  prescribes 
frameworks  from  which  the  States  make 
selections  and  employs  guidelines  to 
establish  special  regulations  on  Federal 
Indian  reservations  and  ceded  lands. 
This  process  preserves  the  ability  of  the 
States  and  Tribes  to  determine  which 
seasons  meet  their  individual  needs. 
Any  State  or  Tribe  may  be  more 
restrictive  than  the  Federal  frameworks 
at  any  time.  The  frameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Flyway  Councils. 
This  allows  States  to  participate  in  the 
development  of  frameworks  from  which 
they  will  make  selections,  thereby 
having  an  influence  on  their  own 
regulation.  These  rules  do  not  have  a 
substantial  direct  effect  on  fiscal 
capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 


governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordance  with  Executive  Order  12612. 
these  regulations  do  not  have  significant 
federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994. 
"Govemment-to-Government  Relations 
with  Native  American  tribal 
Governments"  (59  FR  22951)  and  512 
DM  2.  we  have  evaluated  possible 
effects  on  Federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  effects. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory- 
game  bird  hunting  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  the  Service  intends  that  the 
public  be  given  the  greatest  possible 
opportunity  to  comment  on  the 
regulations.  Thus,  when  the  proposed 
rulemaking  was  published,  the  Ser\-ice 
established  what  it  believed  were  the 
longest  periods  possible  for  public 
comment.  In  doing  this,  the  Service 
recognized  that  when  the  comment 
period  closed  time  would  be  of  the 
essence.  That  is,  if  there  were  a  delay  in 
the  effective  date  of  these  regulations 
after  this  final  rulemaking,  the  States 
and  Territories  would  have  insufficient 
time  to  establish  and  publicize  the 
necessary  regulations  and  procedures  to 
implement  their  decisions.  The  Ser\ice 
therefore  finds  that  "good  cause"  exists, 
within  the  terms  of  5  U.S.C.  553(d)(3)  of 
the  Administrative  Procedure  Act.  and 
these  regulations  will,  therefore,  take 
effect  immediately  upon  publication. 
Accordingly,  with  each  conservation 
agency  having  had  an  opportunity  to 
participate  in  selecting  the  hunting 
seasons  desired  for  its  State  or  Territory 
on  those  species  of  migratory  birds  for 
which  open  seasons  are  now  prescribed, 
and  consideration  having  been  given  to 
all  other  relevant  matters  presented, 
certain  sections  of  title  50,  chapter  I, 
subchapter  B,  part  20,  subpart  K.  are 
hereby  amended  as  set  forth  below. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 
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Dated:  August  25,  1998.  B,  Part  20.  subpart  K  of  the  Code  of 

Donald  Barry,  Federal  Regulations  is  amended  as 

Ass}stant  Secretary  for  Fish  and  Wildlife  and  follows: 

Parks.  1.  The  authority  citation  for  Part  20 

n.n-rn/N     ,....-.. .>.-r^,  contioues  to  read  as  follovvs: 
PART  20— [AMENDED] 

Authority:  16  U.S. C.  703-712  and  16 

For  the  reasons  set  out  in  the  L  S.C.  742  a-j. 

preamble,  title  50,  chapter  I,  subchapter  bilung  code  43ia-55-p 
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Part  VI 

Department  of 
Education 


34  CFR  Parts  662,  663  and  664 
Fulbright-Hays  Doctoral  Dissertation 
Research  Abroad  Fellowship  Program, 
Fulbright-Hays  Faculty  Research  Abroad 
Fellowship  Program,  and  Fulbright-Hays 
Group  Projects  Abroad  Program;  Final 
Rule 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  662,  663,  and  664 
RIN  1840-AC53 

Fulbrtght-Hays  Doctoral  Dissertation 
Research  Abroad  Fellowship  Progranrf, 
Fulbright-Hays  Faculty  Research 
Abroad  Fellowship  Program,  and 
Fulbright-Hays  Group  Projects  Abroad 
Program 

AGENCY:  Office  of  Postsecondary 
Education,  Department  of  Education. 

ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  Higher 
Education  Programs  in  Modem  Foreign 
Language  Training  and  Area  Studies — 
Doctoral  Dissertation  Research  Abroad 
Fellowship  Program,  Faculty  Research 
Abroad  Fellowship  Program,  and  Group 
Projects  Abroad  Program.  These 
amendments  are  needed  as  a  result  of 
changes  in  terminology  applicable  to 
these  programs  and  changes  in  the 
selection  criteria.  The  final  regulations 
change  the  names  of  these  programs, 
remove  obsolete  references,  modify  the 
selection  criteria,  and  make  other 
technical  changes. 

EFFECTIVE  DATES:  These  regulations  take 
effect  September  30.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karla  Ver  Bryck  Block,  U.S.  Department 
of  Education,  600  Independence 
Avenue,  SW..  Suite  600C  Portals 
Building.  Washington,  DC  20202-5331. 
Telephone:  (202)  401-9774.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  4.  1995  the  President 
announced  a  Regulatory  Reinvention 
Initiative  to  reform  the  Federal 
regulatory  system.  In  response  to  the 
President's  initiative,  on  August  23. 
1996  the  Secretary  issued  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  to  request  public  comment  on 
the  changes  being  considered  in  the 
Department's  programs  to  simplifv 
regulations  and  reduce  regulatorv 
burden  (Regulatorv  Reinvention,  61  FR 
43639,  August  23.1996).  Regulations  for 


the  International  Education  Programs  in 
34  CFR  Parts  662  (Higher  Education 
Programs  in  Modem  Foreign  Language 
Training  and  Area  Studies — Doctoral 
Dissertation  Research  Abroad 
Fellowship  Program),  663  (Faculty 
Research  Abroad  Fellowship  Program), 
and  664  (Group  Projects  Abroad 
program)  were  included  in  the  ANPRM. 
The  Secretary  received  no  comments  on 
changes  proposed  in  the  ANPRM  for  the 
Intemational  Education  Programs. 

Notice  of  Proposed  Rulemaking 

On  June  19,  1998,  the  Secretary 
published  a  notice  of  proposed 
mlemaking  (NPRM)  for  34  CFR  parts 
662,  663,  and  664  in  the  Federal 
Register  (63  FR  33765-33776).  These 
final  regulations  contain  one  significant 
change  from  the  NPRM.  This  change 
pertains  to  "health  and  accident 
insurance"  and  is  fully  explained  in  the 
"Analysis  of  Comments  and  Changes  " 
elsewhere  in  this  preamble. 

Regulatory  Changes 

As  part  of  the  President's  Regulatory 
Reinvention  Initiative,  the  Department 
is  revising  the  regulations  governing  the 
Higher  Education  Programs  in  Modern 
Foreign  Language  Training  and  Area 
Studies — Doctoral  Dissertation  Research 
Abroad  Fellowship  Program,  Faculty 
Research  Abroad  Fellowship  Program, 
and  Group  Projects  Abroad  Program. 
These  amendments  are  needed  to 
improve  the  application  review  process 
and  to  update  the  regulations  in  light  of 
developments  in  the  field  of  foreign 
language,  area,  and  international 
studies,  including  political 
developments  abroad,  modifications  in 
the  policies  and  practices  of  the  J. 
William  Fulbright  Foreign  Scholarship 
Board,  and  interpretations  of 
regulations.  In  the  spirit  of  reinventing 
government,  the  goal  of  the  changes  is 
to  markedly  reduce  burden  associated 
with  the  regulations. 

These  final  regulations  change  the 
names  of  these  programs  to  align  them 
with  how  they  are  popularly  referred  to 
in  the  field.  Additionally,  the  final 
regulations  make  changes  in  the 
terminology  applicable  to  these 
programs,  remove  obsolete  references, 
and  make  changes  in  the  selection 
criteria.  The  final  regulations  also 
reorganize  the  sections,  change  the 
names  of  several  section  titles,  correct 
errors  in  the  numbering  of  the  sections, 
and  make  other  technical  changes  to 
improve  the  regulations. 

The  substantive  changes  in  the  final 
regulations  are  discussed  with  respect  to 
each  part.  A  number  of  the  substantive 
changes  affect  each  of  the  parts  being 
amended  (34  CFR  Parts  662,  663,  and 


664).  Therefore,  in  the  discussion  of  the 
changes  under  Part  662,  it  is  noted 
whether  the  change  is  duplicated  in  a 
corresponding  section  of  Parts  663  or 
664. 

Part  662 

The  name  of  Part  662  is  changed  to 
Fulbright-Hays  Doctoral  Dissertation 
Research  Abroad  Fellowship  Program. 
Throughout  Parts  662,  663,  and  664  the 
"Board  of  Foreign  Scholarships"  is 
changed  to  "J.  William  Fulbright 
Foreign  Scholarship  Board"  to  reflect 
the  change  in  the  name  of  the  board. 

Section  662.3  deletes  current 
paragraph  (a)(3)  to  eliminate  persons  "in 
the  United  States  for  other  than  a 
temporary  purpose  with  the  intention  of 
becoming  a  citizen  or  permanent 
resident"  as  eligible  applicants.  The 
change  reflects  the  Secretary's  decision 
that  to  receive  a  federally  funded 
fellowship,  a  person  should 
demonstrate  commitment  to  the  United 
States,  either  by  being  a  citizen  or 
permanent  resident.  The  change  furthers 
the  goal  of  the  program  to  train  people 
who  will  then  serve  in  the  United  States 
educational  field.  The  change  also 
applies  to  §§  663.3  and  664.3. 

Section  662.3  also  deletes  current 
paragraph  (a)(4)  which  states  that  a 
resident  of  the  Trust  Territory  of  the 
Pacific  Islands  is  eligible  for  a 
fellowship,  since  these  islands  are  no 
longer  a  trust  territory.  The  change  also 
applies  to  §§  663.3  and  664.3. 

Section  662.6  revises  the  list  of 
regulations  that  apply  to  the  Fulbright- 
Hays  Doctoral  Dissertation  Research 
Abroad  Fellowship  Program,  to  reflect 
accurately  which  parts  of  EDGAR 
currently  apply  to  the  program. 

Section  662.7  revises  the  list  of  terms 
used  in  this  part  that  are  defined  in  34 
CFR  Part  77.  Terms  that  are  not  used  in 
this  part  are  deleted. 

Section  662.7(c)  changes  the 
definition  of  "dependent".  These  final 
regulations  add  the  requirement  that  the 
individual  being  claimed  as  a 
dependent  must  accompany  the 
recipient  to  his  or  her  training  site  for 
the  entire  fellowship  period.  Also,  these 
final  regulations  narrow  the  definition 
of  "dependent"  to  exclude  parents  of  a 
participant  or  parents  of  the 
participant's  spouse.  Both  changes  in 
the  definition  are  grounded  in  the  need 
to  conserve  limited  program  funds.  By 
requiring  that  in  order  to  receive  a 
dependent's  allowance  the  dependent 
be  at  the  training  site  for  the  entire 
fellowship  period,  the  Secretary  will 
preclude  the  use  of  program  funds  for 
short  term  visits.  The  changes  in  the 
dependent's  definition  with  regard  to 
parents  bring  the  program's  policy 
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toward  dependents  more  in  line  with 
similar  fellowship  programs. 
Additionally,  only  once  in  more  than  30 
years  of  program  administration  has  a 
dependent's  allowance  been  requested 
for  a  parent. 

Section  662.7(c)  eliminates  the 
definition  for  "foreign  currencies"  since 
all  foreign  currency  accounts  previously 
available  to  the  Secretary  for  operation 
of  this  program  have  been  exhausted. 
All  of  the  changes  to  §  662.7(c)  also 
apply  to  §663. 7(c). 

Section  662.10  incorporates  the 
language  found  in  current  §662.21. 
Paragraph  (c)  of  current  §662.21  which 
addresses  requirements  for  an  applicant 
who  plans  to  conduct  research  in  the 
former  USSR  and  Eastern  European 
countries  are  deleted,  since  changes  in 
the  research  climate  in  those  countries 
have  eliminated  the  need  to  require  an 
applicant  to  apply  to  the  International 
Research  and  Exchange  Board.  The 
change  also  applies  to  §663.10. 

Section  662.20(d)  preserves  and 
clarifies  the  current  position  of  the 
Department  relating  to  veteran's 
preference.  These  regulations  add 
language  to  clarify  that  if  two  scores  are 
tied  and  one  of  the  applicants  is  a 
veteran,  the  applicant  who  is  a  veteran 
will  receive  a  preference.  The  change 
also  applies  to  §  663.20(d). 

Section  662.21  revises  the  selection 
criteria.  The  revised  criteria  reflect  a 
greater  consistency  with  criteria  used  in 
comparable  fellowship  programs.  This 
would  facilitate  v^o-iting  fellowship 
applications  for  individuals  since  the 
applications  would  be  similar. 

There  would  also  be  a  greater 
emphasis  on  foreign  language  training. 
Since  these  programs  were  originally 
intended  to  enhance  the  foreign 
language  competence  of  individuals 
trained  in  American  schools,  the  criteria 
are  modified  to  give  greater  emphasis  to 
having  acquired  a  foreign  language. 
Paragraph  (c)(3)  adds  the  requirement 
that  the  applicant  be  proficient  in  one 
or  more  of  the  languages  of  the  country 
or  countries  of  research,  excluding 
English  and  the  applicant's  native 
language.  The  language  most  likely 
would  result  in  a  decrease  in  the 
number  of  applications  from  individuals 
wishing  to  conduct  research  in  English 
and  would  encourage  non-native  born 
United  States  citizens  or  resident  aliens 
to  acquire  an  additional  foreign 
language.  The  Department  has 
experienced  a  substantial  increase  in  the 
number  of  applications  for  conducting 
research  in  English. 

The  points  assigned  are  changed  to 
allow  the  readers  greater  ability  to 
differentiate  among  the  applications. 
The  changes  in  points  assigned  are 


reflected  in  §  662.21(a),  (b),  and  (c).  Due 
to  the  extremely  high  caliber  of 
applications,  there  is  frequently  a 
clustering  of  high  scores.  The  point 
structure  allows  readers  a  broader  range 
in  which  to  assign  points.  Under  current 
§  662.21  points  are  assigned  in  a  narrow 
range  and  a  multiplication  factor  is 
applied,  which  results  in  significant 
clustering  of  like  applications. 

The  Department  nas  consulted  with 
various  experts  in  language  and  area 
studies  as  well  as  administrators  of 
fellowship  programs  in  developing  the 
revisions  to  the  selection  criteria.  Their 
comments  and  feedback  have  been 
incorporated  into  these  changes. 

The  changes  to  §662.21  also  apply  to 
§663.21. 

Section  662.22  incorporates  the 
language  from  current  §662.33  and  adds 
a  new  paragraph  (b)  to  prevent  an 
applicant  from  receiving  more  than  one 
fellowship  under  the  Fulbright-Hays  Act 
in  a  given  fiscal  year.  The  provision 
prevents  an  applicant  from  receiving  a 
fellowship  from  the  Department  and  the 
United  States  Information  Agency 
(USIA)  within  the  same  fiscal  year.  The 
change  ensures  that  limited  funds 
appropriated  to  the  agencies  have  a 
broader  impact  and  are  not  used 
duplicatively.  The  change  reflects  the 
current  policy  statements  of  the  Foreign 
Scholarship  Board. 

Similar  to  §  662.10,  §  662.22 
eliminates  language  from  current 
§  662.33(a)(2)  that  addresses 
requirements  for  an  applicant  who  plans 
to  conduct  research  in  the  USSR  and 
Eastern  European  countries.  Changes  in 
the  research  climate  in  those  countries 
have  eliminated  the  need  to  require  an 
applicant  to  apply  to  the  International 
Research  and  Exchange  Board.  The 
change  also  applies  to  §  663.22. 

Part  663 

The  name  of  Part  663  is  changed  to 
Fulbright-Hays  Faculty  Research  Abroad 
Fellowship  Program. 

Section  663.3  outlines  who  is  eligible 
to  receive  a  fellowship  under  this 
program.  Current  §  663.3(d)(1)  and  (2) 
are  deleted  from  the  final  regulations 
because  they  are  part  of  the  selection 
criteria  and  should  not  be  considered 
under  eligibility. 

Section  663.6  revises  the  list  of 
regulations  that  apply  to  the  Fulbright- 
Hays  Faculty  Research  Abroad 
Fellowship  Program,  to  reflect 
accurately  which  parts  of  EDGAR 
currently  apply  to  the  program. 

Part  664 

The  name  of  Part  664  is  changed  to 
Fulbright-Hays  Group  Projects  Abroad 
Program. 


Section  664.4  revises  the  list  of 
regulations  that  apply  to  the  Fulbright- 
Hays  Group  Projects  Abroad  Program,  to 
reflect  accurately  which  parts  of  EDGAR 
currently  apply  to  the  program. 

Section  664.5  revises  the  list  of  terms 
used  in  this  part  that  are  defined  in 
EDGAR.  34  CFR  Part  77.  Terms  that  are 
not  used  in  this  part  are  deleted. 

Sections  664.11.  664.12.  and  664.13 
revise  the  length  of  the  projects.  Section 
664.11  changes  the  length  of  a  short- 
term  project  from  six  weeks  under 
current  regulations,  to  from  four  to  six 
weeks.  Section  664.12  changes  the 
length  of  a  curriculum  development 
project  from  six  to  eight  weeks  under 
current  regulations,  to  from  four  to  eight 
weeks.  The  current  provisions 
encouraged  longer  periods  in  the  field, 
even  when  they  were  not  necessarv  for 
the  successful  accomplishment  of  the 
project  goals.  The  revised,  shorter 
project  periods  will  allow  applicants      v 
greater  flexibility  in  carrving  out  their 
projects.  Section  664.13  changes  the 
length  of  a  group  research  project  from 
two  to  twelve  months  under  current 
regulations,  to  three  to  twelve  months. 
This  change  is  designed  to  encourage 
applicants  to  develop  more  in  depth 
research  and  study  projects.  In  order  to 
be  consistent  with  Parts  662  and  663, 
§  664.30  adds  a  new  paragraph  (d), 
which  establishes  that  the  Secretarv  will 
consider  for  fimding  only  projects  that 
an  applicant  proposes  to  carry  out  in  a 
country-in  which  the  United  States  has 
diplomatic  representation. 

Section  664.31  (a)(2)(v)  and  rb)(4). 
which  addresses  the  inclusion  of 
underrepresented  groups  in  the 
selection  criteria  for  applications,  is 
revised  to  be  consistent  with  the 
Education  Department  Creneral 
Administrative  Regulations  (EDGAR) 
(§  75.210(c)(5)  and  (d)(l)(iv)).  The 
language  requires  the  applicant  to 
ensure  that  participants  in  the 
Fulbright-Hays  Group  Projects  and  its 
personnel  selected  for  emplo\Tnent  are 
selected  without  regard  to  race,  color, 
national  origin,  gender,  age,  or 
handicapping  condition. 

Section  664.33(b)(1)  allows  for  greater 
flexibility  in  establishing  annual  per 
diem  rates,  consistent  with  the  cost-of- 
living  in  overseas  areas.  Current 
regulations  require  a  maintenance 
stipend  to  be  based  on  50  percent  of  the 
amount  established  in  the  U.S. 
Department  of  State  publication 
"Maximum  Travel  Per  Diem  Allowances 
for  Foreign  Areas".  Section  664.33(b){lj 
eliminates  the  50  percent  limitation, 
which  would  permit  an  upward  or  a 
downward  idjustment  ba.sid  on  the  cost 
of  living  in  the  host  country. 
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Section  664.33  is  further  revised  by 
adding  a  new  paragraph  (c).  to  permit 
program  funds  to  be  used  for  emergency 
medical  expenses  not  covered  by  a 
participant's  health  and  accident 
insurance  and  for  repatriation  of 
remains.  Undercurrent  regulations, 
sections  662.4(b)  and  663.4(b)  already 
provided  the  Secretary  with  the 
discretion  to  use  program  funds  for 
emergency  medical  e.xpenses  or 
repatriation  of  remains. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  to  comment  in  the  NFR\1. 
two  parties  submitted  comments  on  the 
proposed  regulations.  An  analysis  of  the 
comments  and  of  any  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

Major  issues  are  grouped  according  to 

subject,  with  appropriate  sections  of  the 
regulations  referenced  in  parentheses. 
Other  substantive  issues  are  discussed 
under  the  section  of  the  regulations  to 
which  they  pertain.  Teclmical  and 
minor  changes — and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — generally  are  not  addressed. 

Health  and  Accident  Insurance 
(§§662.4.  663.4.  664.33 j 

Comments:  One  commenter  suggested 
that  health  and  accident  insurance, 
including  emergency  medical 
evacuation  and  repatriation  of  remains, 
be  required  for  Fulbright-Hays 
participants  and  that  program  funds  be 
made  routinely  available  for  this 
purpose. 

Discussion:  Program  practice  under 
all  three  programs  ensures  that  health 
and  accident  insurance  is  in  place 
before  the  research  or  projects  may  be 
undertaken.  Current  Part  662  provides 
for  the  use  of  program  funds  for  health 
and  accident  insurance  and  permits 
support  for  emergency  medical 
expenses  and  repatriation  of  remains. 
Current  Part  663  does  not  provide  funds 
for  insurance,  because  the  Department 
believes  that  it  is  appropriate  for  faculty 
members  to  continue  their  health  and 
accident  insurance  policies  in  force 
while  they  are  overseas.  Like  Part  662, 
current  Part  663  permits  funds  to  be 
used  for  emergency  medical  expenses 
and  repatriation  of  remains.  Current  Part 
664  does  not  explicitly  provide  for  the 
use  of  program  funds  for  insurance, 
emergency  medical  expenses,  or 
repatriation  of  remains. 

The  Department  believes  that  the 
approach  in  current  regulations 
concerning  the  use  of  program  funds  for 
insurance,  emergency  medical  expenses, 
and  repatriation  of  remains  is 
essentially  sound.  However,  the 


Department  is  persuaded  that  the 
regulations  for  the  Group  Projects 
Abroad  program  should  expressly 
permit  (but  not  require)  the  use  of 
program  funds  for  emergency  medical 
expenses  or  repatriation  of  remains. 
This  change  is  consistent  with  the  long- 
standing cost-sharing  policy  of  the 
Group  Projects  Abroad  program. 

Changes:  Section  664.33  is  revised  to 
permit  program  funds  to  be  used  for 
emergency  medical  expenses  not 
covered  by  a  participant's  health  and 
accident  insurance  and  for  repatriation 
of  remains. 

Dependent  (§  662.7(c)) 

Comments:  One  commenter  expressed 
concern  that  the  changes  to  the 
definition  of  "dependent"  would  so 
narrow  eligible  visits  as  to  provide  a 
disincentive  for  participation  in  the 
program,  and  that  the  new  eligibility 
requirements  would  provide  a 
significant  barrier  to  providing  access  to 
these  programs  for  the  full  range  of 
qualified  applicants.  The  commenter 
further  stated  that  it  did  not  appear 
appropriate  to  bar  support  because  a 
school-age  child  could  visit  only  during 
the  three  summer  months  of  the  fellow's 
overseas  work,  or  because  the  fellow's 
employed  spouse  might  be  able  to  be 
abroad  for  only  a  semester,  or  six 
months. 

Discussion:  The  Department  believes 
strongly  that  the  changes  in  the 
definition  of  "dependent"  are  necessary 
to  conserve  limited  program  funds. 
Further,  the  Department  believes  that  if 
a  child  is  spending  the  school  year  with 
a  working  parent  here,  and  plans  to  go 
abroad  for  only  the  summer,  it  is 
unlikely  that  the  fellow  would  be 
eligible  for  a  dependent's  allowance 
even  under  the  current  regulations, 
since  eligibility  is  contingent  upon  the 
fellow's  providing  at  least  50  percent  of 
the  dependent's  support  for  the  entire 
fellowship  period,  not  just  the  time  the 
dependent  is  in  the  field. 

With  respect  to  a  spouse  who  is 
working  here  and  can  travel  abroad  for 
only  a  semester  or  six  months,  the 
Department  again  believes  that  if  a 
spouse  is  working  here,  it  is  unlikely 
that  the  fellow  would  be  providing  at 
least  50  percent  of  the  support  for  the 
entire  fellowship  period.  Therefore, 
even  under  the  current  regulations,  the 
fellow  would  not  likely  qualify  for  the 
dependent's  allowance. 

The  Department  does  not  believe  that 
the  proposed  change  in  the  definition  of 
"dependent"  will  provide  a  barrier  to 
participation  in  the  program,  and 
believes  that  this  change  is  necessary  in 
order  to  conserve  limited  funds. 

Changes:  None. 


Diplomatic  Representation 

(§§  662.20(b).  663.20(b).  664.30(d)) 

Comments:  One  commenter  suggested 
that  the  Department  eliminate  any 
requirement  that  projects  be  conducted 
in  countries  in  which  the  United  States 
has  diplomatic  representation. 

Discussion:  The  Department  does  not 
agree  that  the  requirement  should  be 
eliminated.  The  review  process  for  the 
Fulbright-Hays  programs  has  long 
involved  sending  the  applications  to 
United  States  diplomatic  officials 
overseas  for  their  comments  on  budget, 
feasibility,  and  political  sensitivity.  The 
Department  believes  that  these 
comments  are  of  immense  value  in 
ensuring  the  success  of  the  projects. 

Changes:  None. 

Acquired  Foreign  Language 
(§662.21(cj(3)) 

Comments:  One  commenter  was 
troubled  by  the  Department's  proposed 
emphasis  in  the  selection  criteria  on  the 
use  of  an  acquired  [i.e.,  non-native) 
foreign  language.  It  was  the 
commenter's  view  that  the  purpose  of 
the  program  is  to  provide  support  for 
the  development  of  high-end  expertise 
in  languages  other  than  English 
regardless  of  the  method  of  acouisition. 

Discussion:  The  purpose  of  the 
Doctoral  Dissertation  Research  Abroad 
Fellowship  Program  (DDRA)  is 
primarily  to  support  students 
conducting  research  overseas  in  non- 
native  languages  other  than  English.  The 
Department  believes  that  a  student 
conducting  research  in  his  or  her  native 
language  should  not  enjoy  the  advantage 
in  the  competition  that  the  current 
regulations  provide.  Additionally  the 
Department  wishes  to  preserve  the 
program  as  a  vehicle  for  overseas 
research  by  students  who  have 
completed  the  non-native  language 
training  under  the  Department's  "Title  VI 
Foreign  Language  and  Area  Studies 
(FLAS)  Fellowship  program. 

Changes:  None. 

Duration  of  Group  Projects  (§§664.11. 
664.12,  and  664.13) 

Comments:  One  commenter 
supported  the  Department's  change  for 
group  research  projects  at  §664.13, 
raising  the  minimum  project  time  from 
two  to  three  months.  "The  commenter. 
however,  expressed  concern  at  the 
Department's  proposals  to  allow  for 
shorter  project  periods  in  §§664.11  and 
664.12.  The  commenter  generally 
supported  the  Department's  efforts  to 
permit  flexibility  in  setting  project 
timeframes  for  applicants  to  carry  out 
their  projects  but  felt  that  the  proposed 
minimum  project  length  might  be  too 
short. 
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Discussion:  The  Department's 
experience  in  administering  short-term 
and  curriculum  development  projects 
and  working  with  the  academic 
community  suggests  that  the  greater 
flexibility  proposed  in  the  NPRM  would 
not  adversely  affect  the  quality  or 
substance  of  these  projects,  and  is  a 
desirable  change. 

Changes:  None. 

Advanced  Overseas  Intensive  Language 
Training  Project  (§  664.14(a)ll]) 

Comment:  One  commenter 
recommended  amending  §  664.14(a)(1) 
to  permit  the  support  of  intermediate  as 
well  as  advanced  intensive  language 
programs  under  the  Group  Projects 
Abroad  program. 

Discussion:  The  purpose  of  overseas 
language  training  under  this  program  is 
to  increase  a  student's  competency 
within  the  project  period  to  a  level  that 
permits  the  student  to  use  the  language 
in  research  and  other  professional 
activities.  The  Department  believes  that, 
as  a  general  rule,  a  minimum  of  two 
years  study  of  a  language  is  needed 
prior  to  this  training.  However,  the 
Department  also  recognizes  the 
availability  of  two  years  of  training  in 
certain  languages  in  this  country  is  very 
limited  or  non-existent.  For  this  reason, 
§  664.14(a)(3)  of  the  notice  of  proposed 
rulemaking  included  the  word 
"generally"  to  give  the  Department  the 
flexibility  to  fund  projects  for  students 
with  fewer  than  two  years  of  language 
coursework.  The  Department  plans  to 
consider  these  projects  on  a  case-by-case 
basis. 

Changes:  None. 

Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995,  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  0MB  control 
number.  The  valid  OMB  control 
numbers  assigned  to  the  collection  of 
information  in  these  final  regulations  is 
displayed  at  the  end  of  the  affected 
sections  of  these  regulations. 

Assessment  of  Educational  Impact 

In  the  NPRM  the  Secretary  requested 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  from  any  other  agency  or 
authority  of  the  United  States. 

Based  on  the  response  to  the  NPRM 
and  on  its  own  review,  the  Department 
has  determined  that  the  regulations  in 
this  document  do  not  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 
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34  CFR  Parts  662  and  663 

Colleges  and  universities,  Education. 
Educational  research.  Educational  study 
programs.  Fellowships,  Reporting  and 
recordkeeping  requirements. 

34  CFR  Part  664 

Colleges  and  universities.  Education. 
Educational  study  programs,  Reporting 
and  recordkeeping  requirements, 
Teachers. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.022  Fulbright-Hays  Doctoral 
Dissertation  Research  Abroad  Fellowship 
Program;  84.019  Fulbright-Hays  Faculty 
Research  Abroad  Fellowship  Program:  and 
84.021  Fulbright-Hays  Group  Projects  Abroad 
Program ) 

Dated:  August  25.  1998. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

The  Secretary  amends  Chapter  VI  of 
Title  34  of  the  Code  of  Federal 
Regulations  by  revising  Parts  662,  663, 
and  664  to  read  as  follows: 


PART  662— FULBRIGHT-HAYS 
DOCTORAL  DISSERTATION 
RESEARCH  ABROAD  FELLOWSHIP 
PROGRAM 

Subpart  A — General 

Sec. 

662.1  What  is  the  Fulhnght-Hays  Doctoral 
Dissertation  Research  Abroad  Fellowship 
Program'' 

662.2  Who  is  eligible  to  receive  an 
institutional  grant  under  this  program' 

662.3  Who  is  eligible  to  receive  a 
fellowship  under  this  program'' 

662.4  What  is  the  amount  of  a  fellowship? 

662.5  What  is  the  duration  of  a  fellowship? 

662.6  What  regulations  apply  to  this 
program' 

662  7     What  definitions  apply  to  this 
program'' 

Subpart  B — Applications 

062.10     How  does  an  individual  apply  for  a 

fellowship? 
662  n     What  is  the  role  of  the  institution  in 

the  application  process'' 

Subpart  C — Selection  of  Fellows 

662.20  How  IS  a  Fulbright-Hays  Doctoral 
Dissertation  Research  .^broad  Fellow 
selected? 

662.21  What  criteria  does  the  Secretary  use 
to  evaluate  an  application  for  a 
fellowship'' 

662.22  How  does  the  ).  William  Fulbright 
Foreign  Scholarship  Board  select 
fellows'' 

Subpart  D — Post-award  Requirements  for 
Institutions 

662  30     What  are  an  institution's 

responsibilities  after  the  award  of  a 
grant' 

Subpart  E — Post-award  Requirements  for 
Fellows 

662.41  What  are  a  fellow's  responsibilities 
after  the  award  of  a  fellowship? 

662.42  How  may  a  fellowship  be  revoked? 
Authority;  Section  102(b)(6)  of  the  Mutual 

Educational  and  Cultural  Exc  hange  .^ct  of 
1961  (Fulbnght-Hays  Act).  22  'JS.C. 
2452(b)(6).  unless  otherwise  noted. 

9 

Subpart  A — General 

§  662.1     What  Is  the  Fulbright-Hays 
Doctoral  Dissertation  Research  Abroad 
Fellowship  Program? 

(a)  The  Fulbright-Hays  Doctcral 
Dissertation  Research  Abroad 
Fellowship  Program  is  designed  to 
contribute  to  the  development  and 
improvement  of  the  studv  of  modern 
foreign  languages  and  area  studies  in  the 
United  States  bv  providing 
opportunities  for  scholars  to  conduct 
research  abroad. 

(b)  Unci.^r  the  program,  the  Secretary 
awards  fellowships,  through  institutions 
of  higher  education,  to  d(>rtoral 
candidates  who  propose  tt^  conduct 
dissertation  research  abrocd  in  modern 
foreign  languages  and  area  studies. 
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(Authority:  22  U.S.C.  2452(b)(6)) 

§  662.2    Who  is  eligible  to  receive  an 
institutional  grant  under  this  program? 

An  institution  of  higher  education  is 
eligible  to  receive  an  institutional  grant. 

(Authority:  22  L'.S.C.  2452(b)(6).  2454(e)(1)) 

§  662.3    Who  is  eligible  to  receive  a 
fellowship  under  this  program? 

An  individual  is  eligible  to  receive  a 
fellowship  if  the  individual — 

(a)(1)  Is  a  citizen  or  national  of  the 
United  States:  or 

(2)  Is  a  permanent  resident  of  the 
United  States; 

(b)(1)  Is  a  graduate  student  in  good 
standing  at  an  institution  of  higher 
education;  and 

(2)  When  the  fellowship  period 
begins,  is  admitted  to  candidacy  in  a 
doctoral  degree  program  in  modern 
foreign  languages  and  area  studies  at 
that  institution; 

(c)  Is  planning  a  teaching  career  in  the 
L'nited  States  upon  completion  of  his  or 
her  doctoral  program;  and 

(d)  Possesses  sufficient  foreign 
language  skills  to  carry  out  the 
dissertation  research  project. 

(Authority:  22  U.S.C.  2452(b)(6),  2454(e)(1)) 

§662.4    What  is  the  amount  of  a 
fellowship? 

(a)  The  Secretary  pays — 

(1)  Travel  expenses  to  and  from  the 
residence  of  the  fellow  and  the  country 
or  countries  of  research; 

(2)  A  maintenance  stipend  for  the 
fellow  and  his  or  her  dependents  related 
to  cost  of  living  in  the  host  country  or 
countries; 

(3)  An  allowance  for  research-related 
expenses  overseas,  such  as  books, 
copying,  tuition  and  affiliation  fees. 
local  travel,  and  other  incidental 
expenses;  and 

(4)  Health  and  accident  insurance 
premiums. 

(b)  In  addition,  the  Secretary  may 
pay — 

(1)  Emergency  medical  expenses  not 
covered  by  health  and  accident 
insurance;  and 

(2)  The  costs  of  preparing  and 
transporting  the  remains  of  a  fellow  or 
dependent  who  dies  during  the  term  of 
the  fellowship  to  his  or  her  former 
home. 

(c)  The  Secretary  announces  the 
amount  of  benefits  expected  to  be 
available  in  an  application  notice 
published  in  the  Federal  Register. 

(Authority:  22  U.S.C.  2452(b)(6),  2454(e)  (1) 
and  (2)1 


§  662.5    What  is  the  duration  of  a 
fellowship? 

(a)  A  fellowship  is  for  a  period  of  not 
fewer  than  six  nor  more  than  twelve 
months. 

(b)  A  fellowship  may  not  be  renewed. 

(Authority:  22  U.S.C.  2452(b)(6)) 

§  662.6    What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to 
this  program: 

(a)  The  regulations  in  this  part  662; 
and 

(b)  The  Education  Department 
General  .'\dministrative  Regulations 
(EDGAR)  (34  CFR  parts  74,  75,  77,  81. 
82,  85,  and  86). 

(Authority:  22  U.S.C.  2452(b)(6)) 

§  662.7    What  definitions  apply  to  this 
program? 

(a)  Definitions  of  the  following  terms 
as  used  in  this  part  are  contained  in  34 
CFR  part  77: 

.Applicant 

.Application 

.Award 

EDGAR 

Fiscal  year 

Grant 

Secretary 

(b)  The  definition  of  institution  of 
higher  education  as  used  in  this  part  is 
contained  in  34  CFR  600.4. 

(c)  The  following  definitions  of  other 
terms  used  in  this  part  apply  to  this 
program: 

Area  studies  means  a  program  of 
comprehensive  study  of  the  aspects  of  a 
society  or  societies,  including  the  study 
of  their  geography,  history,  culture, 
economy,  politics,  international 
relations,  and  languages. 

Binational  commission  means  an 
educational  and  cultural  commission 
established,  through  an  agreement 
between  the  United  States  and  either  a 
foreign  government  or  an  international 
organization,  to  carry  out  functions  in 
connection  with  the  program  covered  by 
this  part. 

Dependent  means  any  of  the 
following  individuals  who  accompany 
the  recipient  of  a  fellowship  under  this 
program  to  his  or  her  training  site  for 
the  entire  fellowship  period  if  the 
individual  receives  more  than  50 
percent  of  his  or  her  support  from  the 
recipient  during  the  fellowship  period: 

(1)  The  recipient's  spouse. 

(2)  The  recipient's  or  spouse's 
children  who  are  unmarried  and  under 
age  21. 

/.  William  Fulbhght  Foreign 
Scholarship  Board  means  the 
presidentially-appointed  board  that  is 
responsible  for  supervision  of  the 
program  covered  by  this  part. 


(Authority:  22  U.S.C.  2452(b)(6).  2456) 

Subpart  B — Applications 

§  662.10    How  does  an  Individual  apply  for 
a  fellowship? 

(a)  An  individual  applies  for  a 
fellowship  by  submitting  an  application 
to  the  Secretary  through  the  institution 
of  higher  education  in  which  the 
individual  is  enrolled. 

(b)  The  applicant  shall  provide 
sufficient  information  concerning  his  or 
her  personal  and  academic  background 
and  proposed  research  project  to  enable 
the  Secretary  to  determine  whether  the 
applicant — 

(1)  Is  eligible  to  receive  a  fellowship 
under  §662.3;  and 

(2)  Should  be  selected  to  receive  a 
fellowship  under  subparts  C  tmd  D  of 
this  part. 

(Authority:  22  U.S.C.  2452(b)(6)) 

§  662.1 1     What  is  the  role  of  the  institution 
in  the  application  process? 

An  institution  of  higher  education 
that  participates  in  this  program  is 
responsible  for — 

(a)  Making  fellowship  application 
materials  available  to  its  students; 

(b)  Accepting  and  screening 
applications  in  accordance  with  its  own 
technical  and  academic  criteria;  and 

(c)  Forwarding  screened  applications 
to  the  Secretary  and  requesting  an 
institutional  grant. 

(Aiithority:  22  U.S.C.  2452(b)(6),  2454(e)(1)) 

Subpart  C — Selection  of  Fellows 

§  662.20     How  is  a  Fulbright-Hays  Doctoral 
Dissertation  Research  Abroad  Fellow 
selected? 

(a)  The  Secretary  considers 
applications  for  fellowships  under  this 
program  that  have  been  screened  and 
submitted  by  eligible  institutions.  The 
Secretary  evaluates  these  applications 
on  the  basis  of  the  criteria  in  §  662.21. 

(b)  The  Secretary  does  not  consider 
applications  to  carry  out  research  in  a 
country  in  which  the  United  States  has 
no  diplomatic  representation. 

(c)  In  evaluating  applications,  the 
Secretary  obtains  the  advice  of  panels  of 
United  States  academic  specialists  in 
modern  foreign  languages  and  area 
studies. 

(d)  The  Secretary  gives  preference  to 
applicants  who  have  served  in  the 
armed  services  of  the  United  States  if 
their  applications  are  equivalent  to 
those  of  other  applicants  on  the  basis  of 
the  criteria  in  §662.21. 

(e)  The  Secretary  considers 
information  on  budget,  political 
sensitivity,  and  feasibility  from 
binational  commissions  or  United  States 
diplomatic  missions,  or  both,  in  the 
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proposed  country  or  countries  of 
research. 

(f)  The  Secretary  presents 
recommendations  for  recipients  of 
fellowships  to  the  J.  William  Fulbright 
Foreign  Scholarship  Board,  which 
reviews  the  recommendations  and 
approves  recipients. 
(Authority:  22  U.S.C.  2452(b)(6),  2456) 

§  662.21    What  criteria  does  the  Secretary 
use  to  evaluate  an  application  for  a 
fellowship? 

(a)  General.  (1)  The  Secretary  uses  the 
criteria  in  this  section  to  evaluate  an 
application  for  a  fellowship. 

(2)  The  maximum  score  for  all  of  the 
criteria  is  100  points.  However,  if 
priority  criteria  described  in  paragraph 
(c)  of  this  section  are  used,  the 
maximum  score  is  110  points. 

(3)  The  maximum  score  for  each 
criterion  is  showm  in  parentheses  with 
the  criterion. 

(b)  Quality  of  proposed  project.  (60 
points)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  research  project  proposed  by  the 
applicant.  The  Secretary  considers — 

(1)  The  statement  of  the  major 
hypotheses  to  be  tested  or  questions  to 
be  examined,  and  the  description  and 
justification  of  the  research  methods  to 
be  used; 

(2)  The  relationship  of  the  research  to 
the  literature  on  the  topic  and  to  major 
theoretical  issues  in  the  field,  and  the 
project's  originality  and  importance  in 
terms  of  the  concerns  of  the  discipline; 

(3)  The  preliminary  research  already 
completed  in  the  United  States  and 
overseas  or  plans  for  such  research  prior 
to  going  overseas,  and  the  kinds,  quality 
and  availability  of  data  for  the  research 
in  the  host  country  or  countries; 

(4)  The  justification  for  overseas  field 
research  and  preparations  to  establish 
appropriate  and  sufficient  research 
contacts  and  affiliations  abroad; 

(5)  The  applicant's  plans  to  share  the 
results  of  the  research  in  progress  and 

a  copy  of  the  dissertation  with  scholars 
and  officials  of  the  host  country  or 
countries;  and 

(6)  The  guidance  and  supervision  of 
the  dissertation  advisor  or  committee  at 
all  stages  of  the  project,  including 
guidance  in  developing  the  project, 
understanding  research  conditions 
abroad,  and  acquainting  the  applicant 
with  research  in  the  field. 

(c)  Qualifications  of  the  applicant.  (40 
points)  The  Secretary'  reviews  each 
application  to  determine  the 
qualifications  of  the  applicant.  The 
Secretary  considers — 

(1)  The  overall  strength  of  the 
applicant's  graduate  academic  record; 
(10) 


(2)  The  extent  to  which  the 
applicant's  academic  record 
demonstrates  a  strength  in  area  studies 
relevant  to  the  proposed  project;  (10) 

(3)  The  applicant's  proficiency  in  one 
or  more  of  the  languages  (other  than 
English  and  the  applicant's  native 
language)  of  the  country  or  countries  of 
research,  and  the  specific  measures  to 
be  taken  to  overcome  any  anticipated 
language  barriers;  (15)  and 

(4)  The  applicant's  ability  to  conduct 
research  in  a  foreign  cultural  context,  as 
evidenced  by  the  applicant's  references 
or  previous  overseas  experience,  or 
both.  (5) 

(d)  Priorities.  (10  points)  (1)  The 
Secretary  determines  the  extent  to 
which  the  application  responds  to  any 
priority  that  the  Secretary  establishes  for 
the  selection  of  fellows  in  any  fiscal 
year.  The  Secretary  announces  any 
priorities  in  an  application  notice 
published  in  the  Federal  Register. 

(2)  Priorities  may  relate  to  certain 
world  areas,  countries,  academic 
disciplines,  languages,  topics,  or 
combinations  of  any  of  these  categories. 
For  example,  the  Secretary  may 
establish  a  priority  for — 

(i)  A  specific  geographic  area  or 
country,  such  as  the  Caribbean  or 
Poland; 

(ii)  An  academic  discipline,  such  as 
economics  or  political  science; 

(iii)  A  language,  such  as  Tajik  or 
Indonesian;  or 

(iv)  A  topic,  such  as  public  health 
issues  or  the  environment. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0005) 
(Authority:  22  U.S.C.  2452(b)(6),  2456(a)(2)) 

§  662.22     How  does  the  J.  William  Fulbright 
Foreign  Scholarship  Board  select  fellows? 

(a)  The  J.  William  Fulbright  Foreign 
Scholarship  Board  selects  fellows  on  the 
basis  of  the  Secretary's 
recommendations  and  the  information 
described  in  §  662.20(e)  from  binational 
commissions  or  United  States 
diplomatic  missions. 

(b)  No  applicant  for  a  fellowship  may 
be  awarded  more  than  one  graduate 
fellowship  under  the  Fulbright-Havs  Act 
from  appropriations  for  a  given  fiscal 
year. 

(Authority:  22  U.S.C.  2452(b)(6),  2456(a)(1)) 

Subpart  D — Post-award  Requirements 
for  Institutions 

§  662.30    What  are  an  institution's 
responsibilities  after  the  award  of  a  grant? 

(a)  An  institution  to  which  the 
Secretary  awards  a  grant  under  this  part 
is  responsible  for  administering  the 
grant  in  accordance  with  the  regulations 
described  in  §  662.6. 


fb)  The  institution  is  responsible  for 
processing  individual  applications  for 
fellowships  in  accordance  with 
procedures  described  in  §662.11. 

(c)  The  institution  is  responsible  for 
disbursing  funds  in  accordance  with 
procedures  described  in  §  662.4. 

(d)  The  Secretary  awards  the 
institution  an  administrative  allowance 
of  $100  for  each  fellowship  listed  in  the 
grant  award  document. 

(Authority:  22  U.S.C.  2452(b)(6).  2454(e)(1)) 

Subpart  E — Post-award  Requirements 
for  Fellows 

§  662.41    What  are  a  fellow's 
responsibilities  after  the  award  of  a 
fellowship? 

As  a  condition  of  retaining  a 
fellowship,  a  fellow  shall — 

(a)  Maintain  satisfactory  progress  in 
the  conduct  of  his  or  her  research; 

(b)  Devote  full  time  to  research  on  the 
approved  topic; 

(c)  Not  engage  in  unauthorized 
income-producing  activities  during  the 
period  of  the  fellowship:  and 

(d)  Remain  a  student  in  good  standing 
with  the  grantee  institution  during  the 
period  of  the  fellowship. 

(Authority:  2ZU  S.C   2452(b)(6)) 

§  662.42    How  may  a  fellowship  be 
revoked? 

(a)  The  fellowship  mav  be  revoked 
only  by  the  ).  William  Fulbright  Foreign 
Scholarship  Board  upon  the 
recommendation  of  the  Secretarv. 

(b)  The  Secretary  may  recommend  a 
revocation  of  a  fellowship  on  the  basis 
of— 

(1)  The  fellow's  failure  to  meet  any  of 
the  conditions  in  §  662.41;  or 

(2)  Any  violation  of  the  standards  of 
conduct  adopted  by  the  J.  William 
Fulbright  Foreign  Scholarship  Board. 

(Authority:  22  U.S  C.  2452(b)(6).  2456.  and 
Policy  Statements  of  the  J.  William  Fulbright 
Foreign  Scholarship  Board,  1990) 

PART  663— FULBRIGHT-HAYS 
FACULTY  RESEARCH  ABROAD 
FELLOWSHIP  PROGRAM 

Subpart  A — General 

Sec. 

663.1  What  is  the  Fulbright-Hays  Faculty 
Research  Abroad  Fellowship  Program'' 

663.2  Who  IS  eligible  to  receive  an 
institutional  grant  under  this  program? 

663.3  Who  is  eligible  to  receive  a 
fellowship  under  this  program' 

663.4  What  is  the  amount  of  a  fellowship? 

663.5  What  is  the  duration  oft  fellowship? 

663.6  What  regulations  apph  to  this 
program' 

663  7     What  definitions  apply  to  this 
program? 
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Subpart  B — Applications 

663.10  How  does  an  individual  apply  for  a 
fellowship? 

663.11  What  is  the  role  of  the  institution  in 
the  application  process? 

Subpart  C — Selection  of  Fellows 

663.20  How  is  a  Fulbright-Hays  Faculty 
Research  Abroad  Fellow  selected? 

663.21  What  criteria  does  the  Secretary  use 
to  evaluate  an  application  for  a 
fellowship? 

663.22  How  does  the  J.  William  Fulbright 
Foreign  Scholarship  Board  select 
fellows? 

Subpart  0 — Post-award  Requirements  for 
Institutions 

663.30  What  are  an  institution's 

responsibilities  after  the  award  of  a 
grant? 

Subpart  E — Post-award  Requirements  for 
Fellows 

663.41  What  are  a  fellow's  responsibilities 
after  the  award  of  a  fellowship? 

663.42  How  may  a  fellowship  be  revoked? 
Authority:  Sec.  102(b)(6)  of  the  Mutual 

Educational  and  Cultiiral  Exchange  Act  of 
1961  (Fulbright-Hays  Act),  22  U.S.C. 
2452(b)(6),  unless  otherwise  noted. 

Subpart  A — General 

§  663.1    What  Is  the  Fulbright-Hays  Faculty 
Research  Abroad  Fellowship  Program? 

(a)  The  Fulbright-Hays  Faculty 
Research  Abroad  Program  is  designed  to 
contribute  to  the  development  and 
improvement  of  modem  foreign 
language  and  area  studies  in  the  United 
States  by  providing  opportunities  for 
scholars  to  conduct  research  abroad. 

(b)  Under  the  program,  the  Secretary 
awards  fellowships,  through  institutions 
of  higher  education,  to  faculty  members 
who  propose  to  conduct  research  abroad 
in  modern  foreign  languages  and  area 
studies  to  improve  their  skill  in 
languages  and  knowledge  of  the  culture 
of  the  people  of  these  countries. 

(Authority:  22  U.S.C.  2452(b)(6)) 

§  663.2    Who  is  eligible  to  receive  an 
institutional  grant  under  this  program? 

An  institution  of  higher  education  is 
eligible  to  receive  an  institutional  grant. 
(Authority:  22  U.S.C.  2452(b)(6),  2454(e)(1)) 

§  663.3    Who  is  eligible  to  receive  a 
fellowship  under  this  program? 

An  individual  is  eligible  to  receive  a 
fellowship  if  the  individual — 

(a)(1)  Is  a  citizen  or  national  of  the 
United  States:  or 

(2)  Is  a  permanent  resident  of  the 
United  States; 

(b)  Is  employed  by  an  institution  of 
higher  education; 

(c)  Has  been  engaged  in  teaching 
relevant  to  his  or  her  foreign  language 
or  area  studies  specialization  for  the  two 


years  immediately  preceding  the  date  of 
the  award; 

(d)  Proposes  research  relevant  to  his 
or  her  modem  foreign  language  or  area 
specialization  which  is  not  dissertation 
research  for  a  doctoral  degree;  and 

(e)  Possesses  sufficient  foreign 
language  skills  to  carry  out  the  research 
project. 

(Authority:  22  U.S.C.  2452(b)(6),  2454(e)(1)) 

§  663.4    What  i  s  the  amou  nt  of  a 
fellowship? 

(a)  The  Secretary  pays — 

(1)  Travel  expenses  to  and  from  the 
residence  of  the  fellow  and  the  country 
or  countries  of  research; 

(2)  A  maintenance  stipend  for  the 
fellow  related  to  his  or  her  academic 
year  salary;  and 

(3)  An  allowance  for  research-related 
expenses  overseas,  such  as  books, 
copying,  tuition  and  affiliation  fees, 
local  travel,  and  other  incidental 
expenses. 

(b)  The  Secretary  may  pay — 

(1)  Emergency  medical  expenses  not 
covered  by  the  faculty  member's  health 
and  accident  insurance;  and 

(2)  The  costs  of  preparing  and 
transporting  the  remains  of  a  fellow  or 
dependent  who  dies  during  the  term  of 
the  fellowship  to  his  or  her  former 
home. 

(c)  The  Secretary  announces  the 
amount  of  benefits  expected  to  be 
available  in  an  application  notice 
published  in  the  Federal  Register. 

(Authority:  22  U.S.C.  2452(b)(6),  2454(e)  (1) 
and  (2)) 

§  663.5    What  is  the  duration  of  a 
fellowship? 

(a)  A  fellowship  is  for  a  period  of  not 
fewer  than  three  nor  more  than  twelve 
months. 

fb)  A  fellowship  may  not  be  renewed. 

(Authority:  22  U.S.C.  2452(b)(6)) 

§  663.6    What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to 
this  program: 

(a)  The  regulations  in  this  part  663; 
and 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  (34  CFR  parts  74,  75,  77.  81, 
82,  85.  and  86). 

(Authority:  22  U.S.C.  2452(b)(6)) 

§  663.7    What  definitions  apply  to  this 
program? 

(a)  Definitions  of  the  following  terms 
as  used  in  this  part  are  contained  in  34 
CFR  part  71: 

.Applicant 

Application 

Award 


EDGAR 

Fiscal  year 

Grant 

Secretary 

(b)  The  definition  of  institution  of 
higher  education  as  used  in  this  part  is 
contained  in  34  CFR  600.4, 

(c)  The  following  definitions  of  other 
terms  used  in  this  part  apply  to  this 
program: 

Area  studies  means  a  program  of 
comprehensive  study  of  the  aspects  of  a 
society  or  societies,  including  the  study 
of  their  geography,  history,  culture, 
economy,  politics,  international 
relations,  and  languages. 

Binational  commission  means  an 
educational  and  cultural  commission 
established,  through  an  agreement 
between  the  United  States  and  either  a 
foreign  government  or  an  international 
organization,  to  carry  out  functions  in 
connection  with  the  program  covered  by 
this  part. 

Dependent  means  any  of  the 
following  individuals  who  accompany 
the  recipient  of  a  fellowship  under  this 
program  to  his  or  her  training  site  for 
the  entire  fellowship  period  if  the 
individual  receives  more  than  50 
percent  of  his  or  her  support  from  the 
recipient  during  the  fellowship  period: 

(1)  The  recipient's  spouse. 

(2)  The  recipient's  or  spouse's 
children  who  are  unmarried  and  under 
age  21. 

/.  William  Fulbright  Foreign 
Scholarship  Board  means  the 
presidentially-appointed  board  that  is 
responsible  for  supervision  of  the 
program  covered  by  this  part. 

(Authority:  22  U.S.C.  2452(b)(6),  2456) 

Subpart  B — Applications 

§  663.1 0    How  does  an  Individual  apply  for 
a  fellowship? 

(a)  An  individual  applies  for  a 
fellowship  by  submitting  an  application 
to  the  Secretary  through  the  institution 
of  higher  education  at  which  the 
individual  is  employed. 

(b)  The  applicant  shall  provide 
sufficient  information  concerning  his  or 
her  personal  and  academic  background 
and  proposed  reseeirch  project  to  enable 
the  Secretary  to  determine  whether  the 
applicant — 

(1)  Is  eligible  to  receive  a  fellowship 
under  §663.3;  and 

(2)  Should  be  selected  to  receive  a 
fellowship  under  subparts  C  and  D  of 
this  part. 

(Authority;  22  U.S.C.  2452(b)(6)) 

§663.11    What  is  the  role  of  the  institution 
in  the  application  process? 

An  institution  of  higher  education 
that  participates  in  this  program  is 
responsible  for — 
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(a)  Making  fellowship  application 
materials  available  to  its  faculty; 

(b)  Accepting  and  screening 
applications  in  accordance  with  its  own 
technical  and  academic  criteria;  and 

(c)  Forwarding  screened  applications 
to  the  Secretary  through  a  request  for  an 
institutional  grant. 

(Authority:  22  U.S.C.  2452(b)(6),  2454(e)(1)) 

Subpart  C — Selection  of  Fellows 

§  663.20    How  is  a  Fulbright-Hays  Faculty 
Research  Abroad  Fellow  selected? 

(a)  The  Secretary  considers 
applications  for  fellowships  under  this 
program  that  have  been  screened  and 
submitted  by  eligible  institutions.  The 
Secretary  evaluates  these  applications 
on  the  basis  of  the  criteria  in  §663.21. 

(b)  The  Secretary  does  not  consider 
applications  to  carry  out  research  in  a 
country  in  which  the  United  States  has 
no  diplomatic  representation. 

(c)  In  evaluating  appUcations,  the 
Secretary  obtains  the  advice  of  panels  of 
United  States  academic  specialists  in 
modem  foreign  languages  and  area 
studies. 

(d)  The  Secretary  gives  preference  to 
applicants  who  have  served  in  the 
armed  services  of  the  United  States  if 
their  applications  are  equivalent  to 
those  of  other  applicants  on  the  basis  of 
the  criteria  in  §  663.21. 

(e)  The  Secretary  considers 
information  on  budget,  political 
sensitivity,  and  feasibility  from 
binational  commissions  or  United  States 
diplomatic  missions,  or  both,  in  the 
proposed  country  or  countries  of 
research. 

(f)  The  Secretary'  presents 
recommendations  for  recipients  of 
fellowships  to  the  J.  VViUiam  Fulbright 
Foreign  Scholarship  Board,  which 
reviews  the  recommendations  and 
approves  recipients. 

(Authority:  22  U.S.C.  2452(b)(6).  2456) 

§  663.21    What  criteria  does  the  Secretary 
use  to  evaluate  an  application  for  a 
fellowship? 

(a)  General.  (1)  The  Secretary  uses  the 
criteria  in  this  section  to  evaluate  an 
application  for  a  fellowship. 

(2)  The  maximum  score  for  all  of  the 
criteria  is  100  points.  However,  if 
priority  criteria  described  in  paragraph 
(c)  of  this  section  are  used,  the 
maximum  score  is  110  points. 

(3)  The  maximum  score  for  each 
criterion  is  shown  in  parentheses  with 
the  criterion. 

(b)  Quality  of  proposed  project.  (60 
points)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  research  project  proposed  by  the 
applicant.  The  Secretary  considers — 


(1)  The  statement  of  the  major 
hypotheses  to  be  tested  or  questions  to 
be  examined,  and  the  description  and 
justification  of  the  research  methods  to 
be  used; 

(2)  The  relationship  of  the  research  to 
the  literature  on  the  topic  and  to  major 
theoretical  issues  in  the  field,  and  the 
project's  importance  in  terms  of  the 
concerns  of  the  discipline; 

(3)  The  preliminary  research  already 
completed  or  plans  for  research  prior  to 
going  overseas,  and  the  kinds,  quality 
and  availability  of  data  for  the  research 
in  the  host  country  or  countries; 

(4)  The  justification  for  overseas  field 
research,  and  preparations  to  establish 
appropriate  and  sufficient  research 
contacts  and  affiliations  abroad; 

(5)  The  applicant's  plans  to  share  the 
results  of  the  research  in  progress  with 
scholars  and  officials  of  the  host  country 
or  countries  and  the  American  scholarly 
community;  and 

(6)  The  objectives  of  the  project 
regarding  the  sponsoring  institution's 
plans  for  developing  or  strengthening, 
or  both,  curricula  in  modern  foreign 
languages  and  area  studies. 

(c)  Qualifications  of  the  applicant.  (40 
points)  The  Secretary'  reviews  each 
application  to  determine  the 
qualifications  of  the  applicant.  The 
Secretary  considers — 

(1)  The  overall  strength  of  applicant  s 
academic  record  (teaching,  research, 
contributions,  professional  association 
activities);  (10) 

(2)  The  applicant's  excellence  as  a 
teacher  or  researcher,  or  both,  in  his  or 
her  area  or  areas  of  specialization:  (10) 

(3)  The  applicant's  proficiency  in  one 
or  more  of  the  languages  (other  than 
EngHsh  and  the  applicant's  native 
language),  of  the  country  or  countries  of 
research,  and  the  specific  measures  to 
be  taken  to  overcome  any  anticipated 
language  barriers;  (15)  and 

(4)  The  applicant's  abihty  to  conduct 
research  in  a  foreign  cultural  context,  as 
evidenced  bv  the  applicant's  previous 
overseas  experience,  or  documentation 
provided  by  the  sponsoring  institution, 
or  both.  (5)" 

(d)  Priorities.  (10  points)  (1)  The 
Secretary  determines  the  extent  to 
which  the  application  responds  to  any 
priority  that  the  Secretary  establishes  for 
the  selection  of  fellows  in  any  fiscal 
year.  The  Secretary  announces  any 
priorities  in  an  application  notice 
published  in  the  Federal  Register. 

(2)  Priorities  may  relate  to  certain 
world  areas,  countries,  academic 
disciplines,  languages,  topics,  or 
combinations  of  any  of  these  categories. 
For  example,  the  Secretary  may 
establish  a  priority  for — 


(i)  A  specific  geographic  area  or 
country,  such  as  East  Asia  or  Latvia; 

(ii)  An  academic  discipline,  such  as 
history  or  political  science: 

(iii)  A  language,  such  as  Hausa  or 
Telegu;  or 

[i\)  A  topic,  such  as  religious 
fundamentalism  or  migration. 

(Approved  by  the  Office  of  .Management  and 
Budget  under  control  number  1840-0005) 
(Authority:  22  U.S.C.  2452(b)16),  2456(a)(2)) 

§  663.22    How  does  the  J.  William  Fulbright 
Foreign  Scholarship  Board  select  fellows? 

The  ].  William  Fulbright  Foreign 
Scholarship  Board  selects  fellows  on  the 
basis  of  the  Secretarv''s 
recommendations  and  the  information 
described  in  §  663.20(e)  from  binational 
commissions  or  United  States 
diplomatic  missions. 

(Authority:  22  U.S.C.  2452(b)(6).  2456ia)ili) 

Subpart  D — Post-award  Requirements 
for  Institutions 

§  663.30    What  are  an  institution's 
responsibilities  after  the  award  of  a  grant? 

(a)  An  institution  to  which  the 
Secretary  awards  a  grant  under  this  part 
is  responsible  for  administering  the 
grant  in  accordance  with  the  regulations 
described  in  §663.6. 

(b)  The  institution  is  responsible  for 
processing  individual  applications  for 
fellowships  in  accordance  with 
procedures  described  in  §663.11. 

(c)  The  institution  is  responsible  for 
disbursing  funds  in  accordance  with 
procedures  described  in  §663.4. 

(d)  The  Secretary  awards  the 
institution  an  administrative  allowance 
of  $100  for  each  fellowship  fisted  in  the 
grant  award  document. 

(Authority:  22  U  S.C  2452(b)(61,  2454(e)(1)) 

Subpart  E — Post-award  Requirements 
for  Fellows 

§  663.41     What  are  a  fellow's 
responsibilities  after  the  award  of  a 
fellowship? 

As  a  condition  of  retaining  a 
fellowship,  a  fellow  shall — 

(a)  Maintain  satisfactory  progress  in 
the  conduct  of  his  or  her  research; 

fb)  Devote  full  time  to  research  on  the 
approved  topic; 

(c)  Not  engage  in  unauthorized 
income-producing  activities  during  the 
period  of  the  fellowship;  and 

(d)  Remain  employed  by  the  grantee 
institution  during  the  period  of  the 
fellowship. 

(Authority:  22  U  S.C   2452(b)(6)) 

§  663.42    How  may  a  fellowship  be 
revoked? 

(a)  The  fellowship  may  be  revoked 
only  by  the  ).  William  Fulbright  Foreign 
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Scholarship  Board  upon  the 
reconimendation  of  the  Socrufary. 

(b)  The  Secretary  may  recommend  a 
revocation  of  a  fellowship  on  the  basis 
of— 

(1)  The  fellow's  failure  to  meet  any  of 
the  conditions  in  §  663.41;  or 

(2)  Anv  violation  of  the  standards  of 
conduct  adopted  by  the  J.  William 
Fulbright  Foreign  Scholarship  Board. 

(Authority;  22  U.S.C.  2452(b)(6),  24,56.  and 
Policv  Statements  of  the  ).  VViiliam  Fulbright 
Foreign  Scholarship  Board.  1990) 

PART  664— FULBRIGHT-HAYS  GROUP 
PROJECTS  ABROAD  PROGRAM 

Subpart  A — General 

Sec. 

864. 1  What  is  the  Fulbright-Hays  Group 
Projects  .Abroad  Program ' 

664.2  Who  is  eligible  to  apply  for  assistance 
under  the  Fulbright-Havs  Group  Projects 
.■\broad  Program' 

664.3  Who  IS  eligible  to  participate  in 
projects  funded  under  the  Fulbright- 
Hays  Group  Projects  Abroad  Program? 

664.4  What  regulations  apply  to  the 
Fulbright-Hays  Group  Projects  .\broad 
Program' 

664.5  What  definitions  apply  to  the 
Fulbright-Hays  Group  Projects  Abroad 
Program? 

Subpart  B — What  Kinds  of  Projects  Does 
the  Secretary  Assist  Under  This  Program? 

664.10  What  kinds  of  projects  does  the 
Secretary  assist? 

664.11  What  is  a  short-term  seminar 
project? 

664.12  What  is  a  curriculum  development 
project' 

664.13  What  is  a  group  research  or  study 
project? 

664.14  What  is  an  advanced  overseas 
intensive  language  training  project? 

Subpart  C — How  Does  the  Secretary  Make 
a  Grant? 

664.30  Howr  does  the  Secretary  evaluate  an 
application? 

664.31  What  selection  criteria  does  the 
Secretary  use? 

664.32  What  priorities  may  the  Secretary 
establish? 

664.33  What  costs  does  the  Secretary  pay? 

Subpart  D — What  Conditions  Must  Be  Met 
by  a  Grantee? 

664.40    Can  participation  in  a  Fulbright- 
Hays  Group  Projects  Abroad  be 
terminated? 

Authority:  22  U.S.C.  2452(b](6),  unless 
otherwise  noted. 

Subpart  A — General 

§  664.1     What  is  the  Fulbright-Hays  Group 
Projects  Abroad  Program? 

(a)  The  Fulbright-Hays  Group  Projects 
Abroad  Program  is  designed  to 
contribute  to  the  development  and 
improvement  of  the  study  of  modem 
foreign  languages  and  area  studies  in  the 


United  States  by  providing 
opportunities  for  teachers,  students,  and 
faculty  to  study  in  foreign  countries. 

(b)  Under  the  program,  the  Secretary 
awards  grants  to  eligible  institutions, 
departments,  and  organizations  to 
conduct  overseas  group  projects  in 
research,  training,  and  curriculum 
development. 
(Authority:  22  U.S.C.  2452(b)(6)) 

§  664.2    Who  is  eligible  to  apply  for 
assistance  under  the  Fulbright-Hays  Group 
Projects  Abroad  Program? 

The  following  are  eligible  to  apply  for 
assistance  under  this  part: 

(a)  Institutions  of  higher  education; 

(b)  State  departments  of  education; 

(c)  Private  non-profit  educational 
organizations;  and 

(d)  Consortia  of  institutions, 
departments,  and  organizations 
described  in  paragraphs  (a),  (b),  or  (c)  of 
this  section. 

(Authority:  22  U.S.C.  2452(b)(6)) 

§  664.3    Who  is  eligible  to  participate  in 
projects  funded  under  the  Fulbright-Hays 
Group  Projects  Abroad  Program? 

An  individual  is  eligible  to  participate 
in  a  Fulbright-Hays  Group  Projects 
Abroad,  if  the  individual —  (a)(1)  Is  a 
citizen  or  national  of  the  United  States; 
or 

(2)  Is  a  permanent  resident  of  the 
United  States;  and 

(b)(1)  Is  a  faculty  member  who  teaches 
modem  foreign  languages  or  area 
studies  in  an  institution  of  higher 
education; 

(2)  Is  a  teacher  in  an  elementary  or 
secondary  school; 

(3)  Is  an  experienced  education 
administrator  responsible  for  planning, 
conducting,  or  supervising  programs  in 
modern  foreign  languages  or  area 
studies  at  the  elementary,  secondary,  or 
postsecondary  level;  or 

(4)  Is  a  graduate  student,  or  a  junior 
or  senior  in  an  institution  of  higher 
education,  who  plans  a  teaching  career 
in  modem  foreign  languages  or  area 
studies. 

(Authority:  22  U.S.C.  2452(b)(6)) 

§  664.4  What  regulations  apply  to  the 
Fulbright-Hays  Group  Projects  Abroad 
Program? 

The  following  regulations  apply  to 
this  program: 

(a)  The  regulations  in  this  part  664; 
and 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  (34  CFR  parts  74,  75.  17,  80, 
81,  82.  85,  and  86). 

(Authority;  22  U.S.C.  2452(b)(6),  2454(e)(1). 
2456(a)(2)) 


§  664.5    What  definitions  apply  to  the 
Fulbright-Hays  Group  Projects  Abroad 
Program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  part  77: 

Applicant 

Application 

Award 

EDGAR 

Equipment 

Facilities 

Grant 

Grantee 

Nonprofit 

Project 

Private 

Public 

Secretary 

State 

State  educational  agency 

Supplies 

(Authority:  22  U.S.C.  2452(b)(6)) 

(b)  Definitions  that  apply  to  this 
program:  The  following  definitions 
apply  to  the  Fulbright-Hays  Group 
Projects  Abroad  Program: 

Area  studies  means  a  program  of 
comprehensive  study  of  the  aspects  of  a 
society  or  societies,  including  the  study 
of  their  geography,  history,  culture, 
economy,  politics,  international 
relations,  and  languages. 

Binational  commission  means  an 
educational  and  cultural  commission 
established,  through  an  agreement 
between  the  United  States  and  either  a 
foreign  government  or  an  international 
organization,  to  carry  out  functions  in 
connection  with  the  program  covered  by 
this  part. 

Institution  of  higher  education  means 
an  educational  institution  in  any  State 
that— 

(1)  Admits  as  regular  students  only 
persons  having  a  certificate  of 
graduation  from  a  school  providing 
secondary  education,  or  the  recognized 
equivalent  of  such  a  certificate; 

(2)  Is  legally  authorized  within  such 
State  to  provide  a  program  of  education 
beyond  secondary  education; 

(3)  Provides  an  educational  program 
for  which  it  awards  a  bachelor's  degree 
or  provides  not  less  than  a  two-year 
program  which  is  acceptable  for  full 
credit  toward  such  a  degree; 

(4)  Is  a  public  or  other  nonprofit 
institution;  and 

(5)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association. 

/.  William  Fulbright  Foreign 
Scholarship  Board  means  the 
presidentially  appointed  board  that  is 
responsible  for  supervision  of  the 
program  covered  by  this  part. 

(Authority:  22  U.S.C.  2452(b)(6).  2456) 
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Subpart  B— What  Kinds  of  Projects 
Does  the  Secretary  Assist  Under  This 
Program? 

§  664.10    What  kinds  of  projects  does  the 
Secretary  assist? 

The  Secretary  assists  projects 
designed  to  develop  or  improve 
programs  in  modern  foreign  language  or 
area  studies  at  the  elementary, 
secondary,  or  postsecondary  level  by 
supporting  overseas  projects  in  research, 
training,  and  curriculum  development 
by  groups  of  individuals  engaged  in  a 
common  endeavor.  Projects  may 
include,  as  described  in  §§  664.11 
through  664.14,  short-term  seminars, 
curriculum  development  teams,  group 
research  or  study,  and  advanced 
intensive  language  programs. 

(Authority:  22  U.S.C.  2452(b)(6)) 

§  664.1 1    What  Is  a  short-term  seminar 
project? 

A  short-term  seminar  project  is — 

(a)  Designed  to  help  integrate 
international  studies  into  an 
institution's  or  school  system's  general 
curriculum;  and 

(b)  Normally  four  to  six  weeks  in 
length  and  focuses  on  a  particular 
aspect  of  area  study,  such  as,  for 
example,  the  culture  of  the  area  or  a 
portion  of  the  culture. 

(Authority:  22  U.S.C.  2452(b)(6)) 

§664.12    What  is  a  curriculum 
development  project? 

(a)  A  curriculimi  development 
project — 

(1)  Is  designed  to  permit  faculty  and 
administrators  in  institutions  of  higher 
education  and  elementary  and 
secondary  schools,  and  administrators 
in  State  departments  of  education  the 
opportunity  to  spend  generally  from 
four  to  eight  wreeks  in  a  foreign  country 
acquiring  resource  materials  for 
curriculum  development  in  modern 
foreign  language  and  area  studies:  and 

(2)  Must  provide  for  the  systematic 
use  and  dissemination  in  the  United 
States  of  the  acquired  materials. 

(b)  For  the  purpose  of  this  section, 
resource  materials  include  artifacts, 
books,  documents,  educational  films, 
museum  reproductions,  recordings,  and 
other  instructional  material. 

(Authority:  22  U.S.C.  2452(b)(6)) 

§664.13    What  is  a  group  research  or  study 
project? 

{a)(l)  A  group  research  or  study 
project  is  designed  to  permit  a  group  of 
faculty  of  an  institution  of  higher 
education  and  graduate  and 
undergraduate  students  to  undertake 
research  or  study  in  a  foreign  country. 


(2)  The  period  of  research  or  study  in 
a  foreign  country  is  generally  from  three 
to  twelve  months. 

(b)  As  a  prerequisite  to  participating 
in  a  research  or  training  project, 
participants — 

(1)  Must  possess  the  requisite 
language  proficiency  to  conduct  the 
research  or  study,  and  disciplinary 
competence  in  their  area  of  research; 
and 

(2)  In  a  project  of  a  semester  or  longer, 
shall  have  completed,  at  a  minimum, 
one  semester  of  intensive  language 
training  and  one  course  in  area  studies 
relevant  to  the  projects. 

(Authority:  22  U.S.C.  2452(b)(6)) 

§  664.14    What  Is  an  advanced  overseas 
intensive  language  training  project? 

(a)(1)  An  advanced  overseas  intensive 
language  project  is  designed  to  take 
advantage  of  the  opportunities  present 
in  the  foreign  country  that  are  not 
present  in  the  United  States  when 
providing  intensive  advanced  foreign 
language  training. 

(2)  Project  activities  may  be  carried 
out  during  a  full  year,  an  academic  year, 
a  semester,  a  trimester,  a  quarter,  or  a 
summer. 

(3)  Generally,  language  training  must 
be  given  at  the  advanced  level,  i.e.,  at 
the  level  equivalent  to  that  provided  to 
students  who  have  successfully 
completed  two  academic  years  of 
language  training. 

(4)  The  language  to  be  studied  must 
be  indigenous  to  the  host  country  and 
maximimi  use  must  be  made  of  local 
institutions  and  personnel. 

(b)  Generally,  participants  in  projects 
under  this  program  must  have 
successfully  completed  at  least  two 
academic  years  of  training  in  the 
language  to  be  studied. 

(Authority;  22  U.S.C.  2452(b)(6)) 

Subpart  C — How  Does  the  Secretary 
Make  a  Grant? 

§  664.30    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  for  a  Group  Project  Abroad 
under  the  criteria  in  §  664.31 . 

(b)  In  general,  the  Secretary  awards  up 
to  95  possible  points  for  these  criteria. 
However,  if  priority  criteria  are  used, 
the  Secretary  awards  up  to  110  possible 
points.  The  maximum  possible  points 
for  each  criterion  are  shown  in 
parentheses. 

(c)  All  selections  by  the  Secretarv'  are 
subject  to  review  and  final  approval  by 
the  J.  William  Fulbright  Foreign 
Scholarship  Board. 

(d)  The  Secretary  does  not 
recommend  a  project  to  the  J.  William 


Fulbright  Foreign  Scholarship  Board  if 
the  applicant  proposes  to  carry  it  out  in 
a  country  in  which  the  United  States 
does  not  have  diplomatic 
representation. 

(Authority:  22  U.S.C.  2452(b)(6).  2456) 

§  664.31    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  criteria  in  this 
section  to  evaluate  applications  for  the 
purpose  of  recommending  to  the  J. 
William  Fulbright  Foreign  Scholarship 
Board  projects  for  funding  under  this 
part.  The  criteria  are  weighted  and  mav 
total  105  points: 

(a)  Plan  of  operation.  (Maximum  25 
points). 

(1)  The  Secretary  reviews  each 
application  for  information  to  determine 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary'  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program: 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  ensure  that  project 
peirticipants  who  are  otherwise  eligible 
to  participate  are  selected  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(b)  Quality  of  key  personnel. 
(Maximum  15  points). 

(1)  The  Secretary  reviews  each 
application  for  information  to  determine 
the  qualify  of  key  personnel  the 
applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  will  ensure  that 
its  personnel  are  selected  for 
employment  without  regard  to  race, 
color,  national  origin,  gender,  age.  or 
handicapping  condition. 

(3)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and  training 
in  fields  related  to  the  objectives  of  the 
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project  as  well  as  other  information  that 
the  applicant  provides. 

(c)  Budget  and  cost  effectiveness. 
(Maximum  10  points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (Maximum  10 
points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows  that  the  methods 
of  evaluation  are  appropriate  for  the 
project  and.  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (Maximum 
5  points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows  that  the 
facilities,  equipment,  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Specific  program  criteria. 
(Maximum  30  points). 

(1)  In  addition  to  the  general  selection 
criteria  contained  in  this  section,  the 
Secretary  reviews  each  application  for 
information  that  shows  that  the  project 
meets  the  specific  program  criteria, 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  potential  impact  of  the  project 
on  the  development  of  the  study  of 
modern  foreign  languages  and  area 
studies  in  American  education. 
(Maximum  15  points). 

(ii)  The  project's  relevance  to  the 
applicant's  educational  goals  and  its 


relationship  to  its  program  development 
in  modem  foreign  languages  and  area 
studies.  (Maximum  5  points). 

(iii)  The  extent  to  which  direct 
experience  abroad  is  necessary  to 
achieve  the  project's  objectives  and  the 
effectiveness  with  which  relevant  host 
country  resources  will  be  utilized. 
(Maximum  10  points). 

(g)  Priorities.  (Maximum  15  points) 
The  Secretary  looks  for  information  that 
shows  the  extent  to  which  the  project 
addresses  program  priorities  in  the  field 
of  modem  foreign  languages  and  area 
studies  for  that  year.  (Approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1840-0068) 

(Authority:  22  U.S.C.  2452(b)(6),  2456(a)(2)) 

§  664.32    What  priorities  may  the  Secretary 
establish? 

(a)  The  Secretary  may  establish  for 
each  funding  competition  one  or  more 
of  the  following  priorities: 

(1)  Categories  of  projects  described  in 
§664.10. 

(2)  Specific  languages,  topics, 
countries  or  geographic  regions  of  the 
world;  for  example,  Chinese  and  Arabic. 
Curriculum  Development  in 
Multicultural  Education  and  Transitions 
ft-om  Planned  Economies  to  Market 
Economies,  Brazil  and  Nigeria.  Middle 
East  and  South  Asia. 

(3)  Levels  of  education;  for  example, 
elementary  and  secondary, 
postsecondary,  or  postgraduate. 

(b)  The  Secretary  announces  any 
priorities  in  the  application  notice 
published  in  the  Federal  Register. 

(Authority:  22  U.S.C.  2452(b)(6).  2456(a)(2)) 

§  664.33    What  costs  does  the  Secretary 
pay? 

(a)  The  Secretary  pays  only  part  of  the 
cost  of  a  project  funded  under  this  part. 
Other  than  travel  costs,  the  Secretary 
does  not  pay  any  of  the  costs  for  project- 
related  expenses  within  the  United 
States. 

(b)  The  Secretary  pays  the  cost  of  the 
following — 


(1)  A  maintenance  stipend  related  to 
the  cost  of  living  in  the  host  country  or 
countries; 

(2)  Round-trip  international  travel; 

(3)  A  local  travel  allowance  for 
necessary  project-related  transportation 
within  the  country  of  study,  exclusive  of 
the  purchase  of  transportation 
equipment; 

(4)  Purchase  of  project-related 
artifacts,  books,  and  other  teaching 
materials  in  the  country  of  study; 

(5)  Rent  for  instructional  facilities  in 
the  country  of  study; 

(6)  Clerical  and  professional  services 
performed  by  resident  instructional 
personnel  in  the  country  of  study;  and 

(7)  Other  expenses  in  the  country  of 
study,  if  necessary  for  the  project's 
success  and  approved  in  advance  by  the 
Secretary. 

(c)  The  Secretary  may  pay — 

(1)  Emergency  medical  expenses  not 
covered  by  a  participant's  health  and 
accident  insurance;  and 

(2)  The  costs  of  preparing  and 
transporting  the  remains  of  a  participant 
who  dies  during  the  term  of  a  project  to 
his  or  her  former  home. 

(Authority:  22  U.S.C.  2452(b)(6),  2454(e)(1)) 

Subpart  D— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  664.40    Can  participation  in  a  Fulbright- 
IHays  Group  Projects  Abroad  be 
terminated? 

(a)  Participation  may  be  terminated 
only  by  the  J.  William  Fulbright  Foreign 
Scholarship  Board  upon  the 
recommendation  of  the  Secretary. 

(b)  The  Secretary  may  recommend  a 
termination  of  participation  on  the  basis 
of  failure  by  the  grantee  to  ensure  that 
participants  adhere  to  the  standards  of 
conduct  adopted  by  the  J.  William 
Fulbright  Foreign  Scholarship  Board. 

(Authority:  22  U.S.C.  2452(b)(6),  2456.  and 
Policy  Statements  of  the  ).  William  Fulbright 
Foreign  Scholarship  Board,  1990) 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.019A,  84.021A,  84.022A] 

Fulbright-Hays  Faculty  Research 
Abroad  Fellowstiip  Program,  Fulbright- 
Hays  Group  Projects  Abroad  Program, 
and  Fulbright-Hays  Doctoral 
Dissertation  Research  Abroad 
Fellowship  Program;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1999 

summary:  The  Assistant  Secretary 
invites  applications  for  new  awards  for 
FY  1999  and  announces  closing  dates 
for  the  transmittal  of  applications  under 
the  Fulbright-Hays  Faculty  Research 
Abroad  Fellowship  Program  (Faculty 
Research  Abroad  Fellowship  Program). 
Fulbright-Hays  Group  Projects  Abroad 
Program  (Group  Projects  Abroad 
Program),  and  Fulbright-Hays  Doctoral 
Dissertation  Research  Abroad 
Fellowship  Program  (Doctoral 
Dissertation  Research  Abroad 
Fellowship  Program). 


Purpose  of  Programs 

(a)  The  Faculty  Research  Abroad 
Fellowship  Program  offers  opportunities 
to  faculty  members  of  higher  education 
for  research  and  study  in  modem 
foreign  languages  and  area  studies. 

fb)  The  Doctoral  Dissertatioi} 
Research  Abroad  Fellowship  Program 
provides  opportunities  for  graduate 
students  to  engage  in  full-time 
dissertation  research  abroad  in  modern 
foreign  languages  and  area  studies. 

(c)  The  Group  Projects  Abroad 
Program  provides  grants  to  support 
overseas  projects  in  training,  research, 
and  curriculum  development  in  modem 
foreign  languages  and  area  studies  by 
teachers,  students,  and  faculty  engaged 
in  a  conunon  endeavor.  Projects  may 
include  short-term  seminars,  curriculum 
development,  group  research  or  study, 
or  advanced  intensive  language  projects. 

Eligible  Applicants:  (a)  Institutions  of 
higher  education  are  eligible  to 
participate  in  the  Faculty  Research 
Abroad  and  Doctoral  Dissertation 
Research  Abroad  Fellowship  Programs. 

Fiscal  Information 


(b)  Institutions  of  higher  education. 
State  departments  of  education, 
nonprofit  private  educational 
organizations,  and  consortia  of  these 
types  of  institutions,  departments,  and 
organizations  are  eligible  to  participate 
in  the  Group  Projects  Abroad  Program. 

Dates:  The  date  of  availability  of 
applications  and  the  deadline  for  the 
transmittal  of  applications  under  each  of 
these  competitions  are  indicated  in  the 
chart  in  this  notice. 

Available  Funds:  The  Congress  has 
not  yet  enacted  a  FY  1999  appropriation 
for  the  Department  of  Education. 
However,  the  DepEutment  is  publishing 
this  notice  in  order  to  give  potential 
applicants  adequate  time  to  prepare 
applications.  The  estimated  amount  of 
funds  available  for  new  awards  under 
these  competitions,  as  shown  in  the 
chart  in  this  notice,  is  based  on  the 
President's  1999  budget. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 


CFDA  number  and  name  of 
program 


84.01 9A    Fultwight-Hays  Fac- 
ulty Research  Abroad  Fel- 
lowstiip Program. 

84.021A     Fulbright-Hays 
Group  Projects  Abroad  Pro- 
gram. 


84.022A     Fulbright-Hays  Doc- 
toral Dissertation  Research 
Abroad  Fellowship  Program. 


Applications 
available 


9/8/1998 


9/4/1998 


9/8/1998 


Deadline  for 
transmittal 
of  applica- 
tions 


11/6/1998 


10/26/1998 


11/6/1998 


Estimated  range 
of  awards 


S18,000-$70,000 


$30.000-$1 20,000 


S12,00(>-S60,000 


Estimated 

average 

size  of 

awards 


$43,000 


$65,000 


324,000 


Estimated 

number  of 

awards 


21 


36 


87 


Project  period 


3-12  Months 


4-6  Weeks  (Short-term  semi- 
nars arxl  curriculum  develop- 
ment projects). 

2-1 2  Months  (Group  research 
or  study  projects). 

Up  to  36  Months  (Advanced 
overseas  intensive  language 
training  projects). 

6-12  Months. 


Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  80  (this  applies 
to  part  664  only),  81,  82,  85,  and  86;  and 
(b)  the  regulations  for  each  of  these 
programs  as  follows:  Fulbright-Hays 
Doctoral  Dissertation  Research  Abroad 
Fellowship  Program,  34  CFR  part  662; 
Fulbright-Hays  Faculty  Research  Abroad 
Fellowship  Program,  34  CFR  part  663; 
and  Fulbright-Hays  Group  Projects 
Abroad  Program,  34  CFR  part  664. 


Priorities 

Faculty  Research  Abroad  Fellowship 
Program  and  Doctoral  Dissertation 
Research  Abroad  Fellowship  Program 

Absolute  Priority.  The  Secretary  gives 
an  absolute  preference  to  applications 
that  meet  the  priority  in  the  next 
paragraph.  The  Secretary  funds  only 
applications  that  meet  this  absolute 
priority  (34  CFR  75.105(c)(3);  and  either 
34  CFR  662.21(dj  or  663. 2Ud),  as 
applicable). 

Research  projects  that  focus  on  one  or 
more  of  the  following:  Africa,  Central 
and  Eastern  Europe,  East  Asia,  Eurasia. 
the  Near  East.  South  Asia,  Southeast 
Asia  and  the  Pacific,  and  the  Western 
Hemisphere  (Canada,  the  Caribbean, 


Central  and  South  America,  and 
Mexico). 

Note:  Applications  that  propose  projects 
focused  on  Western  Europe  will  not  be 
funded. 

Group  Projects  Abroad  Program 

Absolute  Priority.  The  Secretary  gives 
an  absolute  preference  to  applications 
that  meet  the  priority  in  the  next 
paragraph.  The  Secretary  funds  only 
applications  that  meet  this  absolute 
priority  (34  CFR  75.105(c)(3)  and  34 
CFR  664.32). 

Group  projects  that  focus  on  one  or 
more  of  the  following:  Africa,  Central 
and  Eastern  Europe,  East  Asia,  Eurasia, 
the  Near  East,  South  Asia,  Southeast 
Asia  and  the  Pacific,  and  the  Western 
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Hemisphere  (Central  and  South 
America,  the  Caribbean,  and  Mexico). 

Note:  Applications  that  propose  projects 
focused  on  Australia,  Canada,  and  Western 
Europe  will  not  be  funded. 

Competitive  Priority.  Within  the 
absolute  priority  specified  for  the  Group 
Projects  Abroad  Program,  the  Secretary 
gives  preference  to  applications  that 
meet  the  competitive  priority  in  the  next 
paragraph.  The  Secretary  awards  up  to 
five  points  to  an  application  that  meets 
this  competitive  priority  in  a 
particularly  effective  way.  These  points 
are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program  (34  CFR 
75.105(c)(2)(i)  and  34  CFR  664.30(b)). 

Short-term  seminars  that  develop  and 
improve  foreign  language  and  area 
studies  at  elementary  and  secondary 
schools. 

For  Applications  or  Information 
Contact 

For  Faculty  Research  Abroad 
Fellowship  Program:  Eliza  Washington, 
U.S.  Department  of  Education, 
International  Education  and  Graduate 
Programs  Service,  600  Independence 
Avenue,  SW,  Suite  600,  Portals 
Building,  Washington,  D.C.  20202-5331. 
Telephone:  (202)  401-9777. 

For  Doctoral  Dissertation  Research 
Abroad  Fellowship  Program:  Karla  Ver 
Bryck  Block,  U.S.  Department  of 


Education,  International  Education  and 
Graduate  Programs  Service.  600 
Independence  Avenue,  SW,  Suite  600, 
Portals  Building,  Washington,  D.C. 
20202-5331.  Telephone:  (202)  401- 
9774. 

For  Group  Projects  Abroad  Program: 
Dr.  Lungching  Chiao,  U.S.  Department 
of  Education,  International  Education 
and  Graduate  Programs  Service,  600 
Independence  Avenue,  SW,  Suite  600. 
Portals  Building,  Washington,  D.C. 
20202-5332.  Telephone:  (202)  401- 
9772. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Fridav. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph.  Individuals 
with  disabilities  may  obtain  a  copy  of 
the  application  package  in  an  alternate 
format,  also,  by  contacting  that  person. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternate  format  the 
standard  forms  included  in  the 
application  package. 

Electronic  Access  to  this  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 


Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdfl  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have  any 
questions  about  using  the  pdf.  call  the 
U.S.  Government  Printing  Office  at  (202) 
512-1530  or.  toll  free,  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-^922.  The 
documents  are  located  under  Option 
G — Files/ Announcements.  Bulletins. 
and  Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register 

Program  Authority:  22  U.S.C.  2452(b)(6) 
Dated:  August  25,  1998. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondan 

Education 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-61909;  FRL-6022-6] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  May  11,  to  May  18,  1998. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "[OPPTS-51909]"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW.,  Rm. 
ETG-099  Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1/ 
6.1  file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPPTS-51909].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION"  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-531.  401  M  St.,  SW., 
Washington,  DC.  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 


SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "[OPPTS- 
51909]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC).  Rm.  NEM-B607,  401  M  St.,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic^pamail. epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
dociunent. 

In  the  past,  EPA  has  pubhshed 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consoUdating  these 


separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  sunmiaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NCIC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Dociunent  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
Usted  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  virill  identify:  (I)  PMNs 
received;  and  (II)  Notices  of 
Commencement  to  manufacture/import. 
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Case  No. 


P-98-0798 
P-98-0799 

P-98-0800 


P-98-0801 
P-98-0802 
P-98-0803 

P-98-0804 

P-98-0805 

P-9&-0806 
P-98-0807 

P-98-0808 

P-98-0809 
P-98-0810 
P-98-081 1 

P-9&-0813 


Case  No. 


P-94-2223 
P-94-2224 
P-96-1503 
P-97-0272 
P-97-0273 
P-97-0517 
P-97-0678 
P-97-0796 
P-97-0838 
P-97-0999 
P-97-1052 
P-97-1054 
P-98-0011 
P-9&-O059 

P-98-0108 
P-98-0146 
P-96-0173 
P-98-0180 
P-98-0234 
P-9&-0258 
P-98-0303 
P-9&-0308 
P-98-0324 

P-98-0334 


I.  15  Premanufacture  Notices  Received  From:  05/11/98  to  05/18/98 


Received 
Date 


05/11/98 
05/11/98 

05/11/98 


05/11/98 
05/11/98 
05/12/98 

05/12/98 

05/12/98 

05/13/98 
05/14/98 

05/15/98 

05/14/98 
05/15/98 
05/18/98 


Projected 

Notice 
End  Date 


08/09/98 
08/09/98 

08/09/98 


08/09/98 
08/09/98 
08/10/98 

08/10/98 

08/10/98 

08/11/98 
08/12/98 

08/13/98 

08/12/98 
08/13/98 


05/18/98         08/16/98 


Manufacturer/Importer 


CBI 

Olin  Corporation 

CBI 


H.  B.  Fuller  Company 
H.B.  Fuller  Company 
CBI 

CBI 

CBI 

H.  B.  Fuller  Company 
CBI 

CBI 

3M  Company 
CBI 

Inolex  Chemical  Com- 
pany 

CBI 


Use 


Chemical 


(S)  Site-intermediate 
(S)  Film-  forming  polymer 

(S)  Adhesive  component  in  primer  for 
automotive  and  industrial  applica- 
tions 

(S)  Wood  adhesive 

(S)  Wood  adhesive 

(G)  Open,  non-dispersive;  product  of 
emulsifier  for  binder  used  in  con- 
struction arxj  maintenance  of  roads 

(S)  Function  as  a  dispersive  resinous 
material  in  a  product  utilized  as  a 
soil  stabilizer  and  dust  controller  in 
road  construction 

(S)  Function  as  a  dispersive  resinous 
material  in  a  product  utilized  as  a 
soil  stabilizer  and  dust  controller  in 
road  construction 

(S)  Fabric  adhesive  y" 

(S)  Formulation  component  for  uv 
curatJie  photopolymer;  formulation 
component  for  uv  curat)le 
coationgs;  chemical  intermediate 

(G)  Precursor  for  polyurethane 

(G)  Polymer  additive 
(G)  Coating  component 
(S)   Polyester  polyol  for  use  as  pre- 
cursor for  polyurethane  coatings 


(S)  Protective  coatings  additive 


(G)  Alkylpolyoxyalkyl  propionitnle 
(G)  Polyamic  acid,  ethyl  ester,  acry- 

late  ester 
(G)  Complex  organosilane  ester 


(G)  Isocyanate-fuctionalized  poly- 
urethane polymer" 

(G)  isocyanate-fuctionalized  poly- 
urethane polymer' 

(G)  Amines,  n-tallow  alkylpoly-,  e- 
ethylhexanoates 

(S)  Tall  oil  pitch,  ammonium  salt" 


(S)  Tail  oil  pitch,  potassium  salt* 


(G)     Isocyanate-functionalized     poly- 
urethane polymer 
(G)  Alkoxylated  acrylale  rrronomer 


(G)  Alkanedtoic  acid,  polymer  with  al- 

kylene  glycols  and  aromatic  diacid 
(G)  Fluorochemical  esters 
(G)  Modified  pxDiy ether 
(S)      1 .4-benzenedicarboxylic      acid. 

polymer        with        1.2-ettianediol. 

fiexanedioK;       actd       and       i  .3- 

isotjenzofurandtone* 
(G)  Phenyl  diurea  compound 


II.  29  Notices  of  Commencement  Received  From:  05/1 1/98  to  05/17/98 


Received  Date 


05/15/98 
05/15/98 
05/18/98 
05/07/98 
05/07/98 
05/18/98 
05/11/98 
05/11/98 
05/15/98 
05/05/98 
05/18/98 
05/18/98 
05/15/98 
05/18/98 

05/07/98 
05/08/98 
05/07/98 
05/18/98 
05/12/98 
05/18/98 
05/11/98 
05/08/98 
05/18/98 

05/07/98 


Commence- 
ment/Import 
Date 


05/06/98 
05/06/98 
04/29/98 
04/09/98 
04/09/98 
05/05/98 
04/16/98 
04/17/98 
04/29/98 
04/30/98 
05/07/98 
05/13/98 
05/05/98 
04/23/98 

04/07/98 
04/17/98 
04/17/98 
05/08/98 
04/26/98 
05/07/98 
05/07/98 
04/30/98 
05/15/98 

04/22/98 


Chemical 


(G)  Alkane/aromatic  tribasic  acid  methoxypolyethylene  glycol  partial  ester 

(G)  Alkane/aromatic  tribasic  acid  methoxypolyethylene  glycol/2-ethylhexanol  ester 

(S)  Alcohol,  C 1 4^1 5,  ethoxylated  prop>roxylated* 

(G)  Salt  of  fatty  acid 

(G)  12/)-dibenzo[d,g][1,3,2]dioxaphosphocin.  aluminum  deriv. 

(G)  Acetoacetate  polyol 

(G)  Benzenetricartxjxylic  acid,  polymer  with  ethanediol  and  bifunctional  alkylaryt  amine 

(S)  2-propenoic  acid,  2-methyl-,  nonyl  ester* 

(G)  MDI  polyether  prepolymer 

(G)  Azo  dye  sulfonic  acid,  sodium 

(G)  Tall  oil,  polymer  with  polyol 

(G)  Tall  oil,  polymer  with  polyol 

(G)  Sodium  alkyl  alkoxide 

(G)  Fatty  acids,  esters  with  mono 

ethoxylated 
(G)  Polyurethane  prepolymer 
(G)  Amirx)  benzohetermonocycle 
(G)  Blocked  aromatic  polyisocyanate 
(G)  Copolymer  of  aromatic  diesters  and  alkyl  polyols 
(G)  Alkyl  polyester  resin 
(G)  Polyurethane  prepolymer 
(G)  PolycartxxJiimide  polymer 
(S)  3,6-nonadien-1-ol,  (e,z)-* 
(G)  Reaction  products  formed  between  tannins  and  tallow  amines  in 

drochloric 
(G)  Perfluoropolyether  alcohol 


Ci2-Ci4  alkyl  ether  and  and  tall-oil  tatty  cartx)xylates, 


:he  presence  of  hy- 
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II.  29  Notices  of  Commencement  Received  From:  05/11/98  to  05/17/98 — Continued 

Case  No. 

Received  Date 

Commence- 
ment/Import 
Date 

Chemical 

P-98-0335 
P-98-0336 
P-98-0343 
P-98-0357 
P-98-0400 

05/07/98 
05/07/98 
05/15/98 
05/12/98 
05/04/98 

04/22/98 
04/22/98 
04/17/98 
04/22/98 
04/29/98 

(G)  Alkyl  ester  of  a  perfluoropolyether 

(G)  Aryl  phosphonate  ester  of  a  perfluoropolyether 

(G)  Fatty  acids  polymers  with  polyalkylene  polyamines 

(G)  Acrylic  resin 

(S)  Amines,  dz-u-tert-alkyl,  sulfonates* 

List  of  Subjects 

Environmental  protection, 
Premanufacture  notices. 

Dated:  August  24.  1998. 

Oscar  Morales, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Doc.  98-23319  Filed  8-28-98;  8:45  am] 
BILUNG  CODE  B5aO-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51910;  FRL-6022-7] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  May  20,  to  May  31,  1998. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "[OPPTS-51910]"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to;  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SVV.,  Rm. 
ETG-099  Washington,  DC  20460. 
Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 


characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1/ 
6.1  file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPPTS-519101.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION"  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-531,  401  M  St.,  SW., 
Washington,  DC,  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamaiI.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "[OPPTS- 
519101"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 


(NCIC),  Rm.  NEM-B607,  401  M  St.,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
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the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  siunmaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
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recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 


NCIC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532.  TDD  (202)  554-0551. 
foi  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify,':  (I)  PMNs 
received;  and  (II)  Notices  of 


Commencement  to  manufacture/import. 

33  Premanufacture  Notices  Received  From:  05/20/98  to  05/31/98 


Case  No. 


P-98-0812 

P-98-0814 

P-98-0816 

P-98-0817 
P-98-0818 

P-98-0819 
P-9S-0820 

P-98-0821 
P-98-0822 


P-98-0823 
P-98-0824 

P-98-0825 

P-98-0826 

P-98-0827 

P-9&-0828 

P-98-0829 

P-98-O830 
P-98-0831 

P-98-0832 
P-98-0833 
P-98-0834 

P-98-0835 


P-98-0836 


Received 
Date 


05/20/98 

05/20/98 

05/20/98 

05/21/98 
05/21/98 


05/22/98 
05/22/98 

05/22/98 


05/22/98 


05/26/98 
05/22/98 

05/22/98 

05/22/98 

05/22/98 

05/22/98 

05/22/98 

05/27/98 
05/29/98 

05/27/98 
05/27/98 
05/27/98 

05/27/98 


05/26/98 


Projected 

Notice 
End  Date 


08/18/98 

08/18/98 

08/18/98 

08/19/98 
08/19/98 


08/20/98 
08/20/98 

08/20/98 


08/20/98 


08/24/98 
08/20/98 

08/20/98 

08/20/98 

08/20/98 

08/20/98 

08/20/98 

08/25/98 
08/27/98 

08/25/98 
08/25/98 
08/25/98 

08/25/98 


08/24/98 


Manufacturer/Importer 


Shell  Chemical  Com- 
pany 

CBI 

Shell  Chemical  Com- 
pany 
Cerdec  Corporation 
CBI 


CBI 

Mitsui  Chemicals 

America,  Inc. 
Zeon  America  Inc. 


U.S.  Polymers  Inc. 


CBI 

Hoechst  Celanese 

Corporation 
Hoechst  Celanese 

Corporation 
Hoechst  Celanese 

Corporation 
Hoechst  Celanese 

Corporation 
Hoechst  Celanese 

Corporation 
Hoechst  Celanese 

Corporation 
CBI 
Piedmont  Chemical  I 

dustries 
CBI 

Dupwnt  Films 
Cook  Composites  & 

Polymers  Co. 

Dainippon  Ink  and 
Chemicals,  Inc. 


Lambent  Technologies 
Inc. 


Use 


Chemical 


(G)  Catalyst  system 


(G)     Op>en     non-dispersive     (surface 

sizing  agent) 
(G)  Catalyst  component 

(G)  Pigment 

(G)  Open,  non-dispersive 


(G)  Laminating  adhesive 
(G)  Surface  activator 

(S)  Film  (electric  insulation,  etc); 
sheet  (electric  insulation,  etc); 
nx)lded  articles  (lenses  etc.) 

(S)  This  resin  is  used  in  two  compo- 
nent isocyanate  crosslmked  ure- 
thane  coatings 


(S)  Raw  material  for  nylon  -12 
(G)  Structural  material  for  the  produc- 
tion of  articles 
(G)  Structural  material  for  the  produc- 
tion of  artk:les 
(G)  Stnjctural  material  for  the  produc- 
tion of  articles 
(G)  Structural  material  for  the  produc- 
tion of  artrcles 
(G)  Stnx;tural  material  for  the  produc- 
tion of  articles 
(G)  Structural  material  for  the  produc- 
tion of  articles 
(G)  Open  rran-dispersive  uses 
(G)  Dye  fix;  flocculent;  paper  process- 
ing 
(S)  Lamination  adhesives 
(G)  Open,  non-dispersive  use 
(S)  Marine  application  -  laminating  or 
spray  -  up  resin 

(G)  Coatings 


(G)  Softener/  conditioner  for  fiber  & 
fabric 


(G)  Reaction  product  of  alkane.  i  .3- 
bis(bis(sut)stituted  aryl)phosphir>o 
and  sutKtituted  cartxjxy  alkyl  and 
palladium  acetate 

(G)  Styrene/  acrylate  copolymer 

(G)     Alkane,      i-3-bis(bis(sut>stituted 

aryl)f>hosphino) 
(G)  Mixed  metal  phosphoric  acKJ  sail 
(G)   Complex   salt  of  phthalocyamne 

sulfonic  aad  and  quaternary  alkyl 

amrrxjnium 
(G;  NCO  terminated  polyurethane 
(G)  Copolymer  o(  styrene  and  acrylic 

esters 
(G)  Cycloolefin  polymer 


(G)  Reaction  product  of-methyl  meth- 
acrylate,  rvtxjtyl  methacrylate.  hy- 
droxy functional  methacrylate,  ali- 
phatic methacrylates  and  meth- 
acrylic  acid' 

(S)  12-aminododecanoK:  acid 

(G)  Modified  polyester 

(G)  Modified  pxDlyester 

(G)  Modified  polyester 

(G)  Modified  polyester 

(G)  Modified  polyester 

(G)  Modified  polyester 

(G)  Polyisocyanate  polyol  prepolymer 
(S)  Formaklehyde.  fxilymer  with  4.4'- 

sulfonylbis  [phenol],  sulfonated' 
(G)  Polyurethane 
(G)  Acrylic  latex 
(S)     1 ,2-propanediol,    3a,    4    7    a- 

tetrahydro-4,7-methano-l  Avidene 

and  benzoic  actd* 
(S)   Castor  oil,  dehydrated,   polymer 

with   tjenzoic   acid,   glyce'-ol,   2-hy- 

droxyethyl        methacrylate,        me 

,metfiacrylate.    ohthalic    anhydride 

and  styrerw' 
(G)  Guertjet  ester 
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I.  33  Premanufacture  Notices  Received  From:  05/20/98  to  05/31/98— Continued 


Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

EpkJ  Date 

P-98-0837 

05/26/98 

08/24/98 

CBI 

(S)  Component  fo  antifouling  paint 

(G)  Metal  complex,  copolymer  of  sub- 
stituted acrylic  acid,  substituted 
methacrylate,  substituted  aery  late, 
and  ethylene  glycol  substituted  ac- 
ylate  alkyl  ether 

P-98-0838 

06/01/98 

08/30/98 

CBI 

(G)  Surfactant  rinse  aid 

(G)  Alkali  metal  amino  carboxylate 

P-98-0839 

06/01/98 

08/30/98 

CBI 

(G)  Open,  non-dispersive  use 

(G)  Acrylic  resin 

P-98-0840 

06/01/98 

08/30/98 

CBI 

(G)  Open,  non-dispersive  use 

(G)  Polyester  resin 

P-98-0841 

06/01/98 

08/30/98 

CBI 

(S)  A  thickener  in  specialty  greases 

(G)   Mixed   carboxylic   acids,   lithium 

salts 
(G)  Acrylk:  polymer 

P-9&-0842 

06/01/98 

08/30/98 

CBI 

(G)  Open,  non-dispersive  use 

P-98-0843 

05/28/98 

08/26/98 

CBI 

(S)   Curing   agent   in   epoxy   powder 
coatings;  curing  agent  liquid  epoxy 
adhesives 

(G)  Phenyl,  alkyl,  hydrocyalkyi  sub- 
stituted imirta70le 

P-98-0845 

06/01/98 

08/30/98 

Champion  Tech- 
nologies 

(S)  Used  as  acid  inhibitor  in  acid 

(S)  Amines,  rosin  alkyl,  polymers  with 
acetone  and  formaldehyde, 
hydrochlorides' 

P-9&-0846 

05/29/98 

08/27/98 

UOP 

(G)  This  material  selectivity  exchange 
ions  of  cesium  and  strontium  in  so- 
lution with  ions  of  sodium  in  the 
crystal  structure.  In  application  1  in 
section  2a  the  910  powder  is  at- 
tached to   magnetic  particles  and 
are  tsatch  slurred  in  milk  to  remove 
radioactive  cs  and  sr.  a  magnetic 
fieW  removes  the  particles  from  the 
milk 

(G)         Reactive         oligomer         for 

(S)  Ca  index  name:  niobium  sodium 
titanium  hydroxide  oxide  silicate* 

P-98-0847 

05/29/98 

08/27/98 

CBI 

(G)     PolycartKjxylic     acid     modified 

photoimageab>(e    solder    resist    ink 

epoxy  acrylate 

which  is  applied  to  printed  boards 

II.  24  Notices  of  Commencement  Received  From:  05/20/98  to  05/31/98 


1 

Commence- 

Case No. 

Received  Date 

ment/Import 
Date 

Chemical 

P-92-1204 

'  05/26/98 

04/21/98 

(G)  Amino-functional  alkoxysilane 

P-96-^729 

05/20/98 

04/30/98 

(G)  Substituted  alkylenepolyamine 

P-96-^731 

;  05/20/98 

04/26/98 

(G)  Salt  of  a  substituted  alkylenepolyamine 

P-96-1503 

05/18/98 

04/29/98 

(S)  Alcohol,  Ci4_i5,  ethoxylated  proproxylated* 

P-97-0439 

05/21/98 

04/23/98 

(G)  Diamino-3,5-bis-4-(2-sulfoxyethylsulfonyl  phenylazo)  benzenesulfonic  acid,  sodium  salt 

P-97-0517 

i  05/18/98 

05/05/98 

(G)  Acetoacetate  polyol 

P-97-0595 

;  05/19/98 

04/16/98 

(S)  2-propenoic  acid,  polymer  with  ethene,  ammonium  sodium  salt* 

p_97_0«74 

06/01/98 

04/30/98 

(G)  Alkyl  polyoxyalkylpropanamine 

P-97-0879 

05/29/98 

04/30/98 

(G)  Alkylpolyoxyalkyl  propionitrile 

P-97-1052 

05/18/98 

05/07/98 

(G)  Tall  oil,  polymer  with  polyol 

P-97-1054 

05/18/98 

05/13/98 

(G)  Tall  oil,  polymer  with  polyol 

P-97-1109 

;  05/21/98 

05/05/98 

(G)  Metallized  azo  yellow  pigment 

p-97-ino 

05/21/98 

05/05/98 

(G)  Metallized  azo  yellow  pigment 

P-97-1 1 1 1 

05/21/98 

05/05/98 

(G)  Metallized  azo  yellow  pigment 

P-98-0059 

05/-!  8/98 

04/23/98 

(G)  Fatty  acids,  esters  with  mono  C,2-Ci4  alkyl  ether  and  and  tall-oil  fatty  cartx)xylates, 
ethoxylated 

P-98-0131 

05/20/98 

05/18/98 

(G)  Styrene  acrylate 

P-98-0180 

05/18/98 

05/08/98 

(G)  Copolymer  of  aromatic  diesters  and  alkyl  polyols 

P-98-0242 

05/22/98 

05/15/98 

(G)  Styrene  acrylic  copolymer 

P-98-0244 

05/27/98 

04/28/98 

{G)2-naphthalenesulfonamide,  n,n-bis(3-substituted  propyl)-1  -hydroxy-4-[[4-methoxy-2-(4- 
morpholinylsulfonyl)  phenyl]  azo]-5-[(metylsulfonyl)amino]-,sulfate  (1:1)(salt)* 

P-98-0252 

05/22/98 

05/05/98 

(G)  Polyurethane 

P-98-0258 

05/18/98 

05/07/98 

(G)  Polyurethane  prepolymer 

P-98-0274 

05/22/98 

05/01/98 

(G)  Phenolic  modified  esterof  modified  rosin  and  fatty  acid 

P-98-0324 

05/18/98 

05/15/98 

(G)  Reaction  products  formed  t)etween  tannins  and  tallow  amines  in  the  presence  of  hy- 
drochloric 

P-98-0355 

05/22/98 

04/23/98 

(G)  Ketime  adduct 
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List  of  Subjects 

Environmental  protection, 
Premanufacture  notices. 

Dated:  August  24,  19P8. 

Oscar  Morales, 

Acting  Director.  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  9B-23320  Filed  8-28-98;  8:45  am] 
BILUNG  CODE  6560-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51911;  FRL-6022-8] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  apphcation 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  June  1,  to  June  15,  1998. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "[OPPTS-51911]"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW.,  Km. 
ETG-099  Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1/ 
6.1  file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPPTS-51911].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 


electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION"  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  Rm.  E-531,  401  M  St.,  SW., 
Washington,  DC,  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
xmdergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "[OPPTS- 
51911]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  1 2  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC),  Rm.  NEM-B607,  401  M  St.,  SW., 
Washington.  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
vkTiting.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  begirming  of  this 
document. 


In  the  past,  EPA  has^jublished 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NCIC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
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safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 
Send  all  comments  to  the  address 
listed  above.  All  comments  received 


will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 


This  notice  will  identify:  (I)  PMNs 
received;  and  (II)  Notices  of 
Commencement  to  manufacture/import. 


I.  74  Premanufacture  Notices  Received  From:  06/01/98  to  06/15/98 


Case  No. 


Received    ;   ^'^j^,?^^ 

Date        '      ^°'"^^ 
^^'^       :   End  Date 


Chemical 


P-98-0844 

P-98-0848 

P-98-0849 

P-98-0850 
P-98-0851 
P-98-0852 
P-98-0853 

P-98-0854 

P-9&-0855 

P-98-0856 

P-98-0857 
P-98-0858 
P-98-0859 
P-98-0860 
P-9&-0861 

P-98-0862 

P-98-0863 

P-98-0864 
P-98-0865 
P-98-0866 
P-9&-OS67 

P-98-0868 

P-98-0869 

P-98-0870 

P-98-0871 

P-98-0872 
P-98-0873 
P-98-0874 
P-9&-0875 
P-98-0876 


P-98-0877 


P-98-0878 


P-98-0879 


06/02/98      1  08/31/98 


06/05/98 

06/04/98 

06/04/98 
06/04/98 
06/04/98 
06/02/98 

06/03/98 

06/02/98 

06/02798 

06/04/98 
06/04/98 
06/04/98 
06/05/98 
06/04/98 

06/05/98 

06/05/98 

06/05/98 
06/05/98 
06/05/98 
06/05/98 

06/05/98 

06/05/98 

06/05/98 

06/05/98 

!  06/08/98 

06/08/98 

,  06/08/98 

i  06/09/98 

06/09/98 


06/09/98 


06/09/98 


06/09/98 


09/03/98 

09/02/98 

09/02/98 
09/02/98 
09/02/98 
08/31/98 

09/01/98 

08/31/98 

08/31/98 

I  09/02/98 
I  09/02/98 
09/02/98 
i  09/03/98 
I  09/02/98 

( 

;  09/03/98 
'  09/03/98 

09/03/98 
'  09/03/98 

09/03/98 
,  09/03/98 

09/03/98 
!  09/03/98 
j  09/03/98 

09/03/98 

09/06/98 
09/06/98 
09/06/98 
09/07/98 
09/07/98 


09/07/98 


09/07/98 


09/07/98 


USR  Optonix  Inc 

CBI 

CBI 
CBI 
CBI 
CBI 

Arizona  Chemical 

CBI 

CBI 

CBI 
CBI 
CBI 
CBI 
CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

Union  Carbide  Cor- 
pjcration 

Union  Carbide  Cor- 
poration 

Union  Carbide  Cor- 
poration 

Union  Carbide  Cor- 
poration 

Union  Carbide  Cor- 
poration 

CBI 

CBI 

CBI 

CBI 

CBI 


CBI 


CBI 


CBI 


(G)  Coating  component 


(S)  Luminescent  colorant  for  plastic; 

luminescent  colorant  for  wax 
(G)  For  mechanical  parts  application 

(G)  Additive  for  lubricating  fluids 

(G)  Open  non  dispersive  (resin) 

(G) 

(S)  Curing  agent  for  epoxy  resin  coat- 
ings 

(S)  Resin  for  decorative  and  protec- 
tive coating 

(G)  Solvent  for  applications  where 
low  vapor  pressure  is  desired 

(G)  Solvent  for  applications  where 
low  vapor  pressure  is  desired 

(G)  Lubricant  additive 

(G)  Lubrication  additive 

(G)  Lubrication  additive 

(G)  Vacuum  forming  adhesive 

(S)  Resin  for  metal  coatings;  resin  for 
coatings,  inks,  and  adhesive 

(G)  Coating  resin,  open,  non-disper- 
sive use 

(G)  Toner  chemical  (open,  non-dis- 
persive use) 

(G)  Open,  non-dispersive  use 

(G)  Open,  non-dispersive  use 

(G)  Open,  non-dispersive  use 

(S)  Catalyst  solution 

(S)  Catalyst  solution 

(S)  Catalyst  solution 

(S)  Catalyst  solution 

(S)  Catalyst  solution 

(G)  Open,  non-dispersive  use 
(G)  Open,  non-dispersive  use 
(G)  An  open  non-dispersive  use 
(G)  Microelectronics  film  coating 
(S)  Functions  as  isolated  chemical  in- 
termediate in  the   manufacture  of 
finished  hydrocarton  hybrid  resins 
for  use  in  the  production  of  litho- 
graphic inks 
(S)  Functions  as  isolated  chemical  in- 
termediate in  the   manufacture   of 
finished  hydro  art)on  hybrid  resins 
for  use  in  the  production  of  littio- 
graphic  inks 
(S)  Functions  as  isolated  chemical  in- 
termediate in  the   manufacture  of 
finished  hydrocartxjn  hybrid  resins 
for  use  in  the  production  of  litho- 
graphic inks 
(S)  Functions  as  isolated  chemical  in- 
termediate in  the   manufacture  of 
finished  hydrocartxjn  hybrid  resins 
for  use  in  the  production  of  litho- 
graphic inks 


(G)        Prepolymer        of        aromatic 

isocyanate  and  polyester  polyol 
(S)  Silicic  acid,  magnesium,  strontium 

salt,  dyprosium,  europium  doped' 
(G)  Ppdi         polyester-polyether 

prepxDiymer 
(G)  Fatty  acids  amide 
(G)  Aqueous  pwlyurethane  disfsersion 
(G)  Polyester  polyol 
(G)  'Amine    functional    epoxy    curing 

agent 
(G)  Fatty  acid  modified  rosin  ester 

(G)  Aromatic  hydrocartxjn 

(G)  Aromatic  hydrocartxjn 

(G)  Alkyl  benzenesulfonic  acid  salt 

(G)  Alkyl  benzene 

(G)  Alkyl  tjenzenesulfonic  acid 

(G)  Water  txjrne  polyurethane 

(G)  Copolymer  of  acrylic  and  meth- 

acrylic  esters 
(G)  Polyester  polyurethane 

(G)  Perfluoroalkylmethacrylate 

maleimide  type  copolymer 
(G)  Acrylic  polymer 
(G)  Acrylic  resin 
(G)  Acrylic  polymer 
(G)  Sodium  alcoholafe 

(G)  Sodium  alcoholate 

(G)  Sodium  alcoholate 

(G)  Sodium  alcoholate 

(G)  Sodium  alcoholate 

(G)  Polyester  resin 

(G)  Methacrylate  polymer 

(G)  Alkyd  resin 

(G)  SutDstituted  bicyclic  olefin 

(G)  Naphth  (petrroleum),  light  steam 

cracked,   dicyclopentadiene,    cone. 

reaction  products  with  tall  oil. 


(G)  Naphth  (petrroleum),  light  steam 
cracked,  dicyclopentadiene,  cone, 
reaction  products  with  tall  oil. 


(G)  Naphth  (petrroleum),  light  steam 
cracked,  dicyclopentadiene,  cone, 
reaction  products  with  tall  oil. 


(G)  Naphth  (petrroleum).  light  steam 
cracked,  dicyclopentadiene,  cone, 
reaction  products  with  tall  oil  and 
maleic  anhydride. 
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I.  74  Premanufacture  Notices  Received  From:  06/01/98  to  06/15/98— Continued 


Case  No. 


P-98-0880 

P-98-0881 

P-98-0882 
P-98-0883 
P-98-0884 
P-9&-0885 

P-98-0886 

P-98-0887 

P-98-0888 
P-98-0889 
P-98-0890 
P-9&-0891 
P-98-0892 

P-98-0893 

P-98-0894 

P-9a-0895 

P-98-0896 


P-98-0897 
P-98-0898 


P-98-0899 

P-98-0900 

P-98-0901 

P-98-0902 

P-98-0903 
P-98-0904 
P-98-0905 


Received 
Date 


06/09/98 

06/09/98 

06/09/98 
06/09/98 
06/09/98 
06/09/98 

06/09/98 

06/09/98 

06/10/98 
06/10/98 
06/10/98 
06/10/98 
06/09/98 

06/09/98 

06/09/98 

06/09/98 

06/09/98 


06/11/98 
06/11/98 


06/09/98 

06/11/98 

06/11/98 

06/11/98 

06/12/98 
06/12798 
06/12/98 


Projected 

Notice 
End  Date 


09/07/98 

09/07/98 

09/07/98 
09/07/98 
09/07/98 
09/07/98 

09/07/98 

09/07/98 

09/08/98 
09/08/98 
09/08/98 
09/08/98 
09/07/98 

09/07/98 

09/07/98 

09/07/98 

09/07/98 


09/09/98 
09/09/98 


09/07/98 

09/09/98 

09/09/98 

09/09/98 

09/10/98 
09/10/98 
09/10/98 


Manufacturer/Importer 


CBI 

CBI 

CBI 
CBI 
CBI 
CBI 

CBI 

CBI 


S.  C.  Johnson  &  Son, 

Inc. 
S.  C.  Johnson  &  Son, 

Inc. 
S.  C.  Johnson  &  Son, 

Inc. 
S.  C.  Johnson  &  Son, 

Inc. 
Mona  Industries,  Inc. 


S4ona  Industries,  Inc. 


Mona  Industries,  Inc. 


Mona  Industries,  Inc. 


Mona  Industries,  Inc. 


CBI 

Reichhokj  Chemicals 
Inc 

Henkel  Adhesives 


CBI 


Vianova  Resins  Incor- 
porated 
Elf  Development  Inc. 

CBI 
CBI 
CBI 


Use 


(S)  Functions  as  isolated  chemical  in- 
termediate in  the  manufacture  of 
finished  hydrocartaon  hytxkj  resins 
for  use  in  the  production  of  littx>- 
graphic  inks 

(S)  Functions  as  isolated  ct>emicaJ  in- 
termediate in  ttie  manufacture  of 
finished  hydrocartxxi  hytjrid  resins 
for  use  in  the  production  of  litho- 
graphic inks 

(G)  Component  of  coating  for  open 
use 

(G)  Component  of  coating  for  open 
use 

(G)  Component  of  coating  for  open 
use 

(S)  Functions  as  ttie  binder  resin  in 
lithographic  Inks 


(S)  Functions  as  the  tjtnder  resin  in 
littx>graphk:  Inks 


(S)  Furx;tions  as  the  t)inder  resin  in 
lithographs  inks 


(G)  Open,  non-dispersive  use 
(G)  Open,  rx}n-dispersive  use 
(G)  Open,  norvdispersive  use 
(G)  Open,  non-dispersive  use 

(S)  Metal  wortcing;  househoW,  indus- 
^al  and  institutkmal  sufactants,  de- 
tergents, emilslfies  personal  care 

(S)  Metal  working;  household,  indus- 
trial and  institutional  sufactants.  de- 
tergents, emilsifies  personal  care 

(S)  Metal  workir^;  househokj,  irxlus- 
trial  and  institutional  sufactants,  de- 
tergents, emilslfies  personal  care 

(S)  Metal  working;  household,  IrxJus- 
trial  and  institutional  sufactants,  de- 
tergents, emilsifies  personal  care 

(S)  Metal  working;  househokj,  indus- 
trial and  institutional  sufactants,  de- 
tergents, emilsifies  personal  care 

(S)  Laminatk>n  adhesives 

(G)  Intermediate  in  ttie  manufacture 
of  autOTTiotive  anticorrosion  primer 
coating 

(S)  Hot  nr)eit  actiesive 


(S)  Binder  for  coating  materials  thai 

are  applied  on  wood,  paper,  metal 

and  plasties 
(S)  Resin  in  ultraviolet/  electron  beam 

coating 
(S)  Detergent  addrtive^or  diesel  fuels 

engines 
(G)  Coating  additive 
(G)  Lubricants  additive 
(G)  Coating  additive 


Chemical 


(G)  Naphth  (petrroleum),  light  steam 
cracked,  dcyckjpentadiene,  corx;. 
reactkxi  products  with  tall  oil  and 
maleic  anhydride. 

(G)  Naphth  (petrroleum),  light  steam 
cracked,  dicyclopentadiene,  corx;. 
reactkxi  products  with  tall  oil  and 
maleic  arihydride. 

(G)  Ouartemary  amrrxjnium  furxrtional 
acrylic  polymer 

(G)  Ouartemary  ammonium  functional 
acryhc  polymer 

(G)  Ouartemary  amnwnium  furxAor«l 
acrylk;  polymer 

(G)  Rosin,  polymer  with  naphtha  (pe- 
troleum), Hght  steam  cracked, 
dicyckipentadiene  cone.,  maleic  arv 
hydride,  tall  oil  and  a  polyol 

(G)  Rosin,  polymer  with  naphtha  (pe- 
troleum), light  steam  cracked, 
dicyclopentadiene  cone.,  maleic  arv 
hydrkJe,  tali  oil  and  a  polyol 

(G)  Rosin,  polymer  with  naphtha  (pe- 
troleum), ligW  steam  cracked, 
dk:yctopentadier)e  corx;.,  maleic  an- 
hydride, tall  oil  and  a  polyol 

(G)  Acrylk;  polymer 

(G)  Acrylc  polymer 

(G)  Acrylk;  polymer 

(G)  Acrylk;  polymer 

(S)  Amides,  sunflower-oil,  rv(hydroxy- 
ethyl),  propoxylated' 

(S)  AmkJes,  rape-oH,  o-(hydroxyethyl), 
propoxylated* 

(S)  Amides,  land-oil.  r>-(hydroxyethyl), 
propoxylated* 

(S)  Amides,  castor-oil,  n-(hydroxy- 
ettiyl),  propoxylated* 

(S)  Amides,  txyage,  n-(hydfoxyethyl), 
propoxylated* 

(G)  Polyurethane 
(G)  Epoxy  resin 


(S)  Fatty  ackJs,  Cig-unsat'd.,  dimers, 
polymers  with  adipc  sod,  ethylene- 
diamine,  piperazine  and  poly- 
propylene glycol  diamine* 

(G)  Poly(urettiane-acrylate) 


(G)  Acrylate  functional  polyester  resin 

(G)  Poly-alkyl-succinc-poly-imides 

(G)  Acidk;  polyesier  polyamide 
(G)  Polyalkymethacrylate 
(G)  Alkenyl  hall-ester  of 

alkylpolyettK)xylatc 
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Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/Importer 

Use 

Chemical 

P-98-0906 

06/12/98 

09/10/98 

CBI 

(S)  Epoxy  resin  curing  agent 

(G)   Amine   functional   epoxy   curing 
agent 

P-98-0907 

06/12/98 

09/10/98 

Percy  International 
Ltd. 

(S)  Exoxy  resin  curing  agent  in  water 

(S)                  1 ,2-ethanediamine.n-{2- 
aminoethyl)-n'-[2-[(2- 
aminoethyl)amino]ethyl]-.     poJymer 
with              2,2'-[methylenebis(4.1- 
phenyleneoxymethylen- 

e)]t)is{oxirane],2,2M(1- 
mettiylethylidene)b«s(4.1  - 
phenyleneoxymethylerv 

■» 

e)]l)is(oxiranel,[(2- 
methylphenoxy)methy!]oxirane   and 
alpha-(oxirany1methyl)-omega- 
(oxirarTytmethoxy)poly[oxy(methy(- 
1 ,2-ethanediyl)]* 

P-98-0908 

06/12/98 

09/10/98 

Reichhold  Chemicals 
Inc 

(G)      Component      of      autonnotive 
electrocoat  resin 

(G)  Blocked  isocyanated  (mdi) 

P-98-0909 

06/12/98 

09/10/98 

Reichhold  Chemicals 
Inc 

(G)      Component      of      automotive 
anticorrosion  primer  coating 

(G)  Acrylic  resin 

P-98-0910 

06/12/98 

09/10/98 

CBI 

(G)  Adhesion  Control  Agent 

(G)    AHpahatic    po(ycartx)xylic    acid, 
perestef  with  branched  chain  fatty 
alcohol 

P-98-0911 

06/12/98 

09/10/98 

Dow  Coming 

(S)  Silicone  release  coating 

(G)  Epoxyallcyl-functional  siioxane 

P-98-0912 

06/15/98 

09/13/98 

Chenrirex  Inc. 

(G)    Mdi    polymer    modifier    silane 
adduct 

(G)   Diphenyl   methane  diisocyanate 
polymer  with  a  substituted  silane 

P-98-0913 

06/12/98 

09/10/98 

CBI 

(G)  Emulsifier  cotrponent  for  adhe- 
sive  resin 

(G)  Modiried  potyether 

P-98-0914 

06/15/98 

09/13/98 

3M  Company 

(S)  Industrial  wood  adhesive 

(G)  Polyurethane  prepolymer 

P-98-0917 

06/12/98 

09/10/98 

CBI 

(S)  Coatings 

(G)  Acrylic  copolymer 

P-98-0918 

06/12/98 

09/10/98 

CBI 

(S)  Coatings 

(G)  Acrylic  copolymer 

P-98-0919 

06/12/98 

09/10/98 

CBI 

(S)  Coatings 

(G)  Acrylic  copolymer 

P-98-0920 

06/12/98 

09/10/98 

CBI 

(S)  Coatings 

(G)  Acrylic  copofymer 

P-98-0921 

06/12/98 

09/10/98 

CBI 

(S)  Coatings 

(G)  Acrylic  copolymer 

P-98-0922 

06/06/98 

09/04/98 

CBI 

(S)  Metal  pretreatment  product 

(G)  Organo  silane  ester 

II.  24  Notices  of  Commencement  Received  From:  06/01/98  to  06/15/98 


Case  No. 


P-95-0293 
P-96-0296 
P-96-0297 
P-96-0323 

P-97-0656 
P-97-0874 
P-97-0899 
P-97-0990 
P-9&-0243 

P-98-0247 
P-98-0262 
P-98-0329 
P-98-0361 
P-98-0362 
P-98-0364 
P-98-0370 
P-98-0371 
P-98-0372 
P-98-0373 
P-9&-0453 
P-98-0485 
P-98-0489 
P-98-0514 
P-98-0548 


Received  Date 


06/05/98 
06/02/98 
06/02/98 
06/15/98 

06/15/98 
06/01/98 
06/04/98 
06/02/98 
06/02/98 

06/08/98 
06/08/98 
06/08/98 
06/03/98 
06/02/98 
06/02/98 
06/02/98 
06/02/98 
06/15/98 
06/02/98 
06/04/98 
06/04/98 
06/15/98 
06/15/98 
06/15/98 


Commerx:e- 

ment/lmport 

Date 


05/15/98 
05/07/98 
05/14/98 
06/02/98 

05/26/98 
04/30/98 
05/15/98 
05/12/98 
05/02/98 

04/30/98 
05/20/98 
05/28/98 
05/07/98 
05/01/98 
05/04/98 
05/01/98 
05/01/98 
06/01/98 
04/30/98 
05/05/98 
05/22/98 
06/08/98 
06/05/98 
06/09/98 


Chemical 


(S)  Cydohexanamine,  4,4'-methylenebis  [n  (1-methylpropyl)-* 

(G)  Bis  substituted  amino  cartx)xylic  acid  salt 

(G)  Substituted  amirK}  cartwxylic  acid  salt 

(G)  Polymeric  product  of  reactions  of  epoxy  with  organic  acid  and  acrylic  morxxners,  par- 
tially neutralized  with  dimethyl  ethanolamine. 

(G)  Polyurea 

(G)  Alkyl  polyoxyalkylpropanamine 

(G)  Methacrylate  ester  polymer 

(G)  Aliphatic  diamine  aroniatic  epoxy  adduct 

(G)  Watertx)me  polyurettiane  dispersion  t>ased  on  a  polyester  polyol  and  1 ,1 '  methylenebis 
(4-isocyanatocydohexane) 

(G)  Poiyether  aromatic  urethiane 

(G)  Cyarxjacetate  derivative 

(G)  Substituted  porphyrin 

(G)  Aromatic  acid  acrylate  half  ester 

(G)  Organic  acid  amine  salt 

(G)  Organic  acid  amine  salt 

(G)  Organic  acid  amine  salt 

(G)  Organic  acid  amine  salt 

(G)  Organic  acid  amine  salt 

(G)  Organic  acid  amine  salt 

(G)  Mixed  dicarboxyiic  acid,  t)arium  salt 

(G)  Sodium  salt  of  2,5-furarxJione,  polymer  with  alkenes 

(G)  Reaction  product  of  aliphatic  amine  and  polyacrylic  ester 

(G)  Polyamic  acid,  acrylate  ester,  ethyl  ester 

(G)  Phenolic-extended  epoxy  resin 


List  of  Subjects 

Enviromnental  protection, 
Premanufacture  notices. 

Dated:  August  24. 1998. 

Oscar  Morales, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  98-23321  Filed  8-28-98;  8:45  am) 
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2634 43067 

2636 43067 

5701  43069 

Proposed  Rules: 

351  43640 

630 43225 

890 46180 

2421 45013 

2423 45013 

2429 45013 

2635 41476.  45415 

7  CFR 

11 44773 

59 45663 

301  41388.  41389.  43287. 

43603,  43612.  43614.  43615. 

44537.  44538.  44539.  -4774, 
45392 

800 43289.  45676 

916 44363 

917 44363 

920 41390.  44541 

928 43868 

948 42686 

981 41709 

989 42688 

993 42284 

997 41182.  41323 

998 41182 

1230 45935 

1446 41711 

1735 45677 

1753 45677 

1951 41713 

1955 41715 

Proposed  Rules: 

300 43117 

319 43117 

810 43641 

905 42764 

999 46181 

1106 43125 

1260 45969.  45971 

1301 43891 

1304 43891 

1610 44175 

1724 45767 

1726 45767 

1744 44175 

8  CFR 

103 43604 

Proposed  Rules: 

17 42283 

104 41657 
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208 41478 

9CFR 

n 43290 

78 43291,  44544.  44776 

94 44123 

97 41957 

Proposed  Rules: 

1 45417 

2 45417 

93 42593,  44175 

94 42593 

98 44175 

130 42593 

10CFR 

Ch.  XI 42201 

20 45393 

32 45393 

35 45393 

36 45393 

39 45393 

1101 42201 

1102 42201 

Proposed  Rules: 

Ch.  1 43580 

10 41206 

11 41206 

20 43516 

25 41206 

32 43516 

35 43516 

95 41206 

11  CFR 

9003 45679 

9033 45679 

12  CFR 

3 42668 

4 46118 

6 42668 

208 42668 

211 46118 

225 42668 

303 44686 

325 _ 42668 

333 44686 

337 .....44686 

341 44686 

347 44686,  46118 

359 44686 

544 46159 

563 43292 

565 42668 

567 42668 

607 41184 

611 41958 

614 41958 

620 41958 

630 41958 

Proposed  Rules: 

Ch.  VI 44176 

26 43052 

212 43052 

348 43052 

404 41478 

502 43642 

555 43327 

563f 43052 

701 41976,41978 

13  CFR 

Proposed  Rules: 

120 43330 


14  CFR 

25 44993 

27 43282 

29 43282 

39 41184,  41393,  41716, 

42201,  42203,  42205,  42206, 
42208.42210,  42213,42214, 
42215,  42217,42219,  42220, 

42222,  42691,  43070,  43072, 
43294,  43297,  43299,  43610, 
43612.  43614,  43615,  44371, 
44372,  44545,  44552,  45169, 
45170,  45681,  45682,  45684, 
45685,  45687,  45689,  45692, 

46160,46154 
71  41323,  41717,41958, 

42223,  42665,  42692,  42694, 
42695,  42696,  43073,  43071, 
43617,43618,  43619,  43620, 
43621,  43622.  44124,  44125, 
44127,  44128,  44374,  44378, 
44379,  44380,  45109,  45394, 
45693,  45694,  45695,  45696, 
45937,  45938,  45939,  46165, 

46166 

91 45654,45658 

97 42224.  42567,  42569, 

44129,  44130,  46167,  46169 

440 45592 

Proposed  Rules: 

14 45372 

17 45372 

23 45772 

27 45130 

29 45130 

39 41479,  41481,  41483, 

41737,  41739,  41741,  42286, 
42288.  42569,  42598,  42770, 
43331,  43333,  43335,  43336, 
45338,  43340,  43342,  43345, 
43347  43349,  43351,  43648, 
44410,  44818,  45187,  45189, 
45417,  45419,  45421,  45423, 
45425,  45773,  45775,  46200, 
46202 

65 41743 

66 41743 

71  41485.  41743,  41749, 

41750,  41751,  41752,  42290, 
42291,42292  42293,42294, 
42295,  42772.  43651,  43652, 
43653,  44413,  45777.  45778, 
46204 

91 45628,45912 

119 45912 

121 45628.45912 

125 45912 

135 45628.45912 

147 41743 

15  CFR 

30 41 186,  45697 

280 41718 

738 42225 

740 42225 

742 42225 

744 41323,  42225 

746 42225 

748 42225 

752 42225 

758 45698 

902 45939 

922 43870 

Proposed  Rules: 

30 41979 

922 45191 


16  CFR 

4 45644 

253 44553 

254 42570 

305 45941 

425 44555 

1610 42697 

Proposed  Rules: 

4 45650 

17  CFR 

1 45699,  45711 

231 41394 

240 42229 

241 41394 

249 42229 

271 41394 

276 41394 

Proposed  Rules: 

Ch.  I „ 41982 

1 42600 

18  CFR 

161 43075 

381 44995 

401 44777,  45943 

Proposed  Rules: 

Ch.  1 42974 

lb 41982 

37 42296 

161 42974 

250 42974 

284 42974 

343 41982 

385 41982 

20  CFR 

404 41404 

416 41404 

Proposed  Rules: 

416 42601 

21  CFR 

5._ 41959 

74 45943 

165 42198 

178 43873,  43874.  45715 

179 43875 

310 44996 

358 43302 

510 41188.  44381.  44382 

520 41188.41189.  41419. 

44383.  45944 

522 41 190.  41419.  44381. 

44382,  44384.  45945 

524 44384 

556 41190 

558 41191,  44385.  44386 

610 41718 

801 46171,46174 

803 45716 

804 45716 

806 42229 

814 42699 

892 44998 

Proposed  Rules: 

3 42773 

5 42773 

10 42773 

20 42773 

101 45427 

207 42773 

310 42773 

312 42773 

315 41219 


316 42773 

600 42773 

601 42773 

607 42773 

610 42773 

640 42773 

660 42773 

806 42300 

868 44177 

884 44177 

890 44177 

22  CFR 

51 44777 

514 42233 

23  CFR 

Proposed  Rules: 

1331 44415 

24  CFR 

201 44360 

202 44360 

203 44360 

968 46104 

Proposed  Rules: 

5 41754 

200 41754 

207 41754 

236 41754 

266 41754 

880 41754 

881 41754 

882 41754 

883 „ 41754 

884 41754 

886 41754 

891 41754 

965 41754 

982 41754 

983 41754 

25  CFR 

518 41960 

Proposed  Rules: 

542 42940 

26  CFR 

1 41420,  43303.  44387 

48 45910 

20 44391 

301 44777 

602 44391,44777 

Proposed  Rules: 

1  41754,  43353,  43354. 

44181.44416.  45019 

53 41486 

301 41486,  43354,  46205 

27  CFR 

4 44779 

19 44779 

24 „ 44779 

55 44999 

194 44779 

250 44779 

251 44779 

Proposed  Rules: 

4 44819 

9 45427 

19 44819 

24 44819 

194 44819 

250 44819 

251 44819 
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28CFR 

Proposed  Rules: 

25 43893 

29CFR 

1208 44394 

4044 43623 

Proposed  Rules: 

1915 41755 

1926 43452 

30CFR 

250 42699,43876 

253 42699,43624 

917 41423 

924 43305 

936 42574 

Proposed  Rules: 

56 45973 

57 45973 

72 41755 

75 41755 

77 45973 

901 45192 

902 42774 

904 41506 

917 45430 

924 44192 

938 45199,45973 

31  CFR 

285 44986.  46140,  46142 

359 45945 

Proposed  Rules: 

285 41687,44991 

32  CFR 

83 43624 

84 43624 

706 44784 

1903 44785 

Proposed  Rules: 

44 45975 

33  CFR 

100 41718,42579.43321, 

45171,45395 

117 41720,  43080,  43322, 

45395,  45306 

160 44114 

165 42233,45171,45947, 

45948,  45949,  46175,  46176, 
46177 
Proposed  Rules: 

100 46206 

117 43080,  45978,  45980 

165 42304 

34  CFR 

662 46358 

663 46358 

664 46358 

Proposed  Rules: 

303 43866 

36  CFR 

242 46148 

Proposed  Rules: 

242 43990 

1202 45433 

1254 42776 

1281 45203 

38  CFR 

3 45004 


21 ...45717 

39  CFR 

20 41427,44789 

775 45719 

777 45719 

778 45719 

Proposed  Rules: 

111 45440 

40  CFR 

9 44131 

52 43449,  43624,  43627, 

43881,  43884,  44132,  44397. 

44399,  44792,  45172,  45397. 

45399,  45402,  45722,  45727 

60 45722 

62 41325,  41427.  42235. 

42719,  42721,  42724,  42726, 
43080,  45727 

63 42238.  44135,  45007 

80 43046 

81 42489,  44143 

82 41625,42728 

123 45114 

136 44146 

141 43834,44512 

142 43834,44512 

148 42110,42580 

159 41192 

180 41720,  41727,  42240, 

42246,  42248,  42249,  43080, 

43085,  43629,  44146,  45176. 
45404,  45406 

185 42249 

261 42110,42190 

266 42110 

268 42110,  42580,  46332 

271  42110,  42580,  44152, 

44795 

302 42110 

430 42238 

501 45114 

710 45950 

721 44562,  45954 

745 41430 

Proposed  Rules: 

Ch.  VII 45298 

Ch.  1700 45298 

51 45032 

52 41220,41221,41756. 

42308,  42782,  42783,  42784, 

42786,  43127,  43654,  43897. 

44192,  44208,  44211,  44213, 

44417,  44820,  44822,  45032, 
45443,  45779,  46209 

55 41991 

60 45779 

62 41508,  42310,  45208 

63 41508,45036 

72 41357,45037 

73 41357.45037 

76 45032 

81 44214 

82 41652,42791 

96 45032 

141 44214 

247 45558 

261 41991,43361 

268 41536 

271 44218 

300 43898.  43900,  44218, 

45780 

41  CFR 

101 41420,43638 


Proposed  Rules: 

Ch.  300 45781 

Ch.  303 45781 

101-47 42310,  42792 

42  CFR 

1008 43449 

Proposed  Rules: 

Ch.  IV 42796 

413 42797 

416 43655 

488 43655 

44  CFR 

64 42257,42259 

65 42249,  45729,  45732 

67 42264,45737 

Proposed  Rules: 

5 45982 

67 42311,  45737 

45  CFR 

233 42270 

302 44795 

304 44795 

307 44401,  44795 

1602 41193 

Proposed  Rules: 

142 43242 

46  CFR 

8 44346 

72 44161 

Proposed  Rules: 

514 42801 

47  CFR 

Ch.  1 42275.  45956 

0 44161 

1  41433,  42734,  42735, 

45740,  45910 

2 42276 

15 42276 

20 43033 

22 41201 

24 41201 

26 41201 

27 41201 

36 42753 

51 45134 

54 42753,  43088,  45958 

64 43033,45134 

68 45134 

69 42753,43088 

73 41735,  42281,  43098, 

441 70,  44583,  44584,  4501 1 , 
45012,  45182,  45183 

76 45740 

90 41201,  44585,  45746, 

45751 

97 41201,  42276 

Proposed  Rules: 

1 41538 

2 44597 

20 43026 

25 44597 

27 44822 

32 45208 

36 45038 

41 41757 

43 41538.  44220.  44224 

51 45140 

54 44599,  45038 

63 41538 

64 43026.  44224,  45140, 


45208 

68 45140 

69 45038 

73 41765,  41766,  42802, 

43656,  44600,  44601,  45213 

74 42802 

76 42330 

97 44597 

48  CFR 

205 41972 

206 41972 

217 41972 

219 41972 

225 41972,  43887,  43889 

226 41972 

236 41972 

242 43449 

246 43890 

252 41972,43887 

253 41972.  43889 

1511 41450 

1515 41450 

1552 41450 

1609 42584 

1801 44408 

1802 44408 

1803 44408 

1804 44408 

1805 43099,  44408 

1814 44408 

1815 44408 

1816 44408 

1817 44408 

1819 44409 

1822 43099 

1832 44408 

1834 44408 

1835 44408 

1836 44170 

1842 42756,  44408 

1844 43099,  44408 

1852 44170.  44408 

1853 42756.  44408 

1871 44408 

1872 44408 

Proposed  Rules: 

15 45112 

31  43127.  43238,  43239 

37 45112 

48 43236 

52 43236 

1827 43362 

1852 43362 

49  CFR 

213 45959,46102 

555 44171 

564 42586 

571  41451,  42582,42586, 

45959 

572 41466.  45959 

594 45183 

595 45755 

Proposed  Rules: 

171 44312.  44601 

172 44312 

173 44312 

174 44312 

175 44312 

176 44312 

177 44312.  44601 

178 44312.  44601 

180 44312.  44601 

375 43128 

377 43128 
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390 41766 

391 41766,  41769 

392 41766 

393" 41766,  45791,  45792 

395 41766 

396 41766 

571 41222,  42348 

575 41538 

50  CFR 

17 42757,43100,44587 


20 46124,46336 

100 46148 

227 42586 

285 43116,44173 

622 45186,  45760 

630 41205 

648 42587,  45763,  45939, 

45965 

654 44595 

660 42762,  43324,  44409, 

45764,  45966 


678 41736 

679 42281.  44595,  45793 

Proposed  Rules: 

14 45444 

17 41624,43100,43362, 

43363,  43901,  44417,  45445, 
45446 

20 41925,  43854,45350 

21 44229 

100 43990 


216 45213 

229 42803 

600 41995,45993 

622 43656 

630 44602 

648 43364.  44231.  45793. 

45993 

660 45217 

679 41782 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users, 
inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  AUGUST  31, 
1998 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Poultry  and  ratJbit  products; 
voluntary  grading  program 
changes;  published  7-30-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  published  7-31-98 
Illinois;  published  7-1-98 
Indiana;  published  7-1-98 
Texas;  published  7-1-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Communications  equipment: 
Radio  frequency  devices — 

Unlicensed  National 

Information 

Infrastructure  devices  in 

5.725-5.825  GHz  band; 

published  7-31-98 
Practice  and  procedure: 
Regulatory  fees  (1998  FY); 
assessment  and 
collection;  published  7-1- 
98 

Radio  stations;  table  of 
assignments: 

Ottlahoma  et  a!.;  published 

7-28-98 
Washington  et  al.;  published 

7-29-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
Neurological  devices — 
Cranial  orthosis; 
classification  into  Class 
II  (special  controls); 
published  7-30-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Montana;  published  7-30-98 


SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  advisers: 
Multi-state  investment 
advisers;  exemption;  and 
investment  advisers  with 
principal  offices  and 
places  of  business  in 
Colorado  or  Iowa; 
published  7-24-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 

Louisiana;  published  7-30-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Hartzell  Propeller  Inc.; 

published  8-14-98 
Pratt  &  Whitney  Canada; 

published  7-1-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Motor  carrier  safety  standards: 
Leased  and  interchanged 
vehicles — 

Equipment  identification 
and  receipt 
requirements; 
commonly-owned  and 
controlled  motor  carriers 
exemption;  published  7- 
31-98 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Charter  and  bylaws: 
Federal  mutual  savings 
association  charters;  one 
member,  one  vote 
adoption;  published  8-31- 
98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Limes  and  avocados  grown 
in — 

Florida;  comments  due  by 
9-11-98;  published  7-13- 
98 

Prunes  (dried)  produced  in 
California;  comments  due  by 
9-8-98;  published  8-7-98 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 
Primary  enclosures  for  dogs 
and  cats;  comments  due 


by  9-11-98;  published  7- 
13-98 

AGRICULTURE 
DEPARTMENT 

Agricultural  commodities: 
Commercial  sales  finanang; 
comments  due  by  9-8-98; 
published  8-7-98 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 
Commerce  control  list — 
Wassenaar  Arrangement 
List  of  Dual-Use  Items; 
implementation; 
commerce  control  list 
revisions  and  reporting 
requirements;  comments 
due  by  9-8-98; 
published  8-7-98 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Over-the-counter  derivatives; 
concept  release;  comments 
due  by  9-11-98;  published 
6-24-98 

DEFENSE  DEPARTMENT 
Army  Department 

Environmental  quality: 
Radiation  sources  on  army 
land;  comments  due  by  9- 
8-98;  published  7-10-98 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  Prime  enrollment 
procedures;  comments 
due  by  9-8-98;  published 
7-7-98 

EDUCATION  DEPARTMENT 

Special  education  and 
rehabilitative  services: 
Children  with  disabilities; 
personal  preparation 
program  to  improve 
services  and  results; 
comments  due  by  9-8-98; 
published  7-10-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
Light-duty  vehicles  and 
trucks — 

Pre-production  certification 
procedures;  compliance 
assurance  program; 
comments  due  by  9-8- 
98;  published  7-23-98 
Air  programs: 
Outer  Continental  Shelf 
regulations — 
California;  consistency 
update;  comments  due 
by  9-8-98;  published  8- 
6-98 
Strafosphenc  ozone 
protection — 


Halon  recycling  and 
recovery  equipment 
certification;  comments 
due  by  9-10-98; 
published  8-11-98 
Halon  recycling  and 
recovery  equipment 
certification;  comments 
due  by  9-10-98; 
published  8-11-98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Minnesota;  comments  due 
by  9-11-98;  published  8- 
12-98 
Ohio;  comments  due  by  9- 
8-98;  published  8-7-98 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

9-8-98;  published  8-7-98 
Maine;  comments  due  by  9- 
10-98;  published  8-11-98 
Hazardous  waste: 
Identification  and  listing — 
Petroleum  refining  process 
wastes;  land  disposal 
restnctions  for  newly 
hazardous  wastes,  etc.; 
comments  due  by  9-8- 
98;  published  8-6-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 
Food  and  food  by-products; 
tolerance  requirement 
exemption;  comments  due 
by  9-S-98;  put>(ished  7-10- 
98 
Supertund  program: 
Emergency  Planning  and 
Community  Right-to-Know 
Act- 
Hazardous  chemical 
reporting  thresholds; 
comments  due  by  9-8- 
98;  published  6-6-98 
Water  pjrograms: 
Pollutants  analysis  test 
procedures;  guidelines — 
Available  cyanide; 
comments  due  by  9-8- 
98;  published  7-7-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Michigan;  comments  due  by 
9-8-98;  published  7-28-98 
Missoun;  comments  due  by 
9-8-98;  published  7-24-98 
Montana;  comments  due  by 
9-8-98:  published  7-24-98 
Ohio;  comments  due  by  9- 
8-98;  p'jbl:shed  7-28-98 
Wyoming;  comments  due  by 
9-8-98;  published  7-24-98 
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FEDERAL  ELECTION 
COMMISSION 

Rulemaking  petitions: 
Prohibited  and  excessive 
contributions;  >sott 
money>;  comments  due 
by  9-11-98;  published  7- 
13-98 

FEDERAL  HOUSING 
FINANCE  BOARD 

Freedom  of  Information  Act; 
implementation;  comments 
due  by  9-11-98;  published 
7-13-98 

FEDERAL  TRADE 
COMMISSION 

Trade  regulation  rules: 
Home  entertainment 
products;  power  output 
claims  for  amplifiers; 
comments  due  by  9-8-98; 
published  7-9-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  property  management: 
Utilization  and  disposal — 
Donations  to  service 
educational  activities; 
comments  due  by  9-8- 
98;  published  8-7-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  labeling — 

Antioxidant  vitamin  A  and 
beta-carotene  and  risk 
in  adults  of 
atherosclerosis, 
coronary  heart  disease, 
and  certain  cancers; 
health  claims; 
comments  due  by  9-8- 
98;  published  6-22-98 

Antioxidant  vitamins  C 
and  E  and  nsk  in  adults 
of  atherosclerosis, 
coronary  heart  disease, 
cancers,  and  cataracts; 
health  claims; 
comments  due  by  9-8- 
98;  published  6-22-98 

B-complex  vitamins, 
lowered  homocysteine 
levels,  and  nsk  in 
adults  of  cardiovascular 
disease;  health  claims; 
comments  due  by  9-8- 
98;  published  6-22-98 


Calcium  consumption  by 
adolescents  and  adults, 
bone  density,  and 
fracture  nsk;  health 
claims;  comments  due 
by  9-8-98;  published  6- 
22-98 

Chromium  and  nsk  in 
adults  of  hyperglycemia 
and  effects  of  glucose 
intolerance:  heaftli 
claims;  comments  due 
by  9-8-98;  published  6- 
22-98 

Garlic,  serum  cholesterol 
reduction,  and  risk  of 
cardiovascular  disease 
in  adults;  health  claims; 
comments  due  by  9-8- 
98;  published  6-22-98 

Omega-3  fatty  acids  and 
risk  in  adults  of 
cardiovascular  disease; 
health  claims; 
comments  due  by  9-8- 
98;  published  6-22-98 

Vitamin  K  and  promotion 
of  proper  blood  clotting 
and  improvement  in 
bone  health  in  adults; 
health  claims; 
comments  due  by  9-8- 
98;  published  6-22-98 

Zinc  and  body's  ability  to 
fight  infection  and  heal 
wounds  in  adults;  health 
claims;  comments  due 
by  9-8-98;  published  6- 
22-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare: 
Ambulatory  surgical  centers; 

ratesetting  methodology, 

payment  rates  and 

policies,  and  covered 

surgical  procedures  list; 

comments  due  by  9-10- 

98;  published  8-14-98 
Skilled  nursing  facilities; 

prospective  payment 

system  and  consolidated 

billin;  comments  due  by 

9-11-98;  published  7-13- 

98 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Tribal  government: 
Indian  rolls  preparation; 

comments  due  by  9-8-98; 

published  7-8-98 


INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  bird  hunting: 
Seasons,  limits,  and 
shooting  hours; 
establishment,  etc.; 
comments  due  by  9-7-98; 
published  8-25-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Alaska;  comments  due  by 

9-10-98;  published  8-11- 

98 
Kentucky;  comments  due  by 

9-10-98;  published  8-26- 

98 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Asylum  and  removal 
withholding  procedures — 
Applicants  who  establish 
persecution  or  who  may 
be  able  to  avoid 
persecution  in  his  or 
her  home  country  by 
relocating  to  another 
area  of  that  country; 
comments  due  by  9-11- 
98;  published  8-4-98 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Indian  Gaming  Regulatory  Act: 

Gaming  operations  on 
Indian  lands;  minimum 
internal  control  standards; 
comments  due  by  9-10- 
98;  published  8-11-98 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safety: 
Strait  of  Juan  De  Fuca  and 
adjacent  coastal  waters. 
WA;  regulated  navigation 
area;  comments  due  by 
9-8-98;  published  7-22-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 


Airbus;  comments  due  by  9- 
8-98;  published  8-7-98 

Boeing;  comments  due  by 
9-8-98;  published  7-7-98 

British  Aerospace; 
comments  due  by  9-9-98; 
published  8-11-98 

Saab;  comments  due  by  9- 
8-98;  published  8-7-98 

Short  Brothers;  comments 
due  by  9-8-98;  published 
8-7-98 

Class  D  airspace;  comments 
due  by  9-11-98;  published 
7-28-98 

Class  E  airspace;  comments 
due  by  9-8-98;  published  8- 
7-98 

Low  offshore  airspace  areas; 
comments  due  by  9-8-98; 
published  8-5-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffic 
operations: 

Uniform  Traffic  Control 
Devices  Manual — 

General  provisions  and 
school  areas  traffic 
control;  comments  due 
by  9-8-98;  published 
12-5-97 

Outreach  effort;  comments 
due  by  9-9-98; 
published  6-11-98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 

Trading  safe  hartwrs; 
comments  due  by  9-10- 
98;  published  6-12-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 

Veterans'  Health  Care 
Eligibility  Reform  Act  of 
1996;  implementation — 

National  enrollment 
system;  hospital  and 
outpatient  care 
provisions;  comments 
due  by  9-8-98; 
published  7-10-98 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  Is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (')  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Offk»'s  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  vokjmes  is 

$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  AD  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (20^ 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  51 2-2250. 

Title  Stock  Numtwr  Prtoc       Rsviskm  Date 


-1) 


1,  2  (2  Reserved) (869-034-00001 

3  (1997  Compilotion 
and  Parts  100  and 
101)  (869-034-00002-9) 19.00 


5.00      *Jon.  1,  1998 


•Jan.  1,  1998 


4  (869-034-O0003-7) 

5  Parts: 

1-699  (869-034-00004-5) 

700-1199  (869-034-00005-3) 

1200-End,  6  (6 
Reserved) (869-034-00006-1) 


7.00      *Jan.  1,  1998 


35.00 
26.00 

39.00 


Jan.  1,  1998 
Jon.  1,  1998 

Jan.  1,  1998 


7  Parts: 

1-26  (869-034-00007-0) 24.00 

27-52  (869-034-00008-8) 30.00 

53-209 (869-034-00009-6) 20.00 

210-299 (869-034-00010-0) 44.M 

300-399 (869-034-0001 1-«) 24.00 

'400-699 (869-034-00012-6) 33.00 

700-899 (869-034-00013-4) 30.00 

900-999 (869-034-00014-2) 39.00 

1000-1199  (869-034-00015-1) 44.00 

1200-1599  (869-034-00016-9)  34.00 

1600-1899  (869-034-00017-7)  58.00 

1900-1939  (869-034-00018-5) 18.00 

1940-1949  (869-034-00019-3) 33.W 

1950-1999  (869-034-00020-7) 40.00 

200O-€nd (869-O34-00021-5) 24.00 


Jan.  1, 
Jon.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jon.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jon.  1, 
Jan.  1, 
Jan.  1, 


1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 


8  (869-034-00022-3)  .. 

9  Parts: 

1-199  (869-034-00023-1)  .. 

200-End  (869-034-O0024-0)  .. 

10  Parts: 

0-50  (869-034-00025-8)  .. 

51-199 (869-034-00026-6)  .. 

200-499 (869-034-00027-4)  .. 

500-End  (869-034-00028-2)  .. 

11  (869-034-00029- 1)  .. 

12  Parte: 

1-199  (869-034-00030-4) 17.00 

21.00 
39.00 
23.00 
24.00 
44.00 

23.00 


33.00       Jan.  1,  1998 


40.00 
33.00 

39.00 
32.00 
31. W 
43.00 

19.M 


200-219 (869-034-O0031-2) 

220-299 (869-034-00032-1) 

300-499 (869-034-00033-9) 

500-599 (869-034-00034-7) 

600-End  • (86W)34-00035-5) 

13  (869-034-00036-3) 


Jan.  1,  1998 
Jan.  1,  1998 

Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 

Jan.  1,  1998 


Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 

Jan.  1,  1998 


THle 


Stock  Number 


Prtc«       Revisk>n  Dal* 


14  Parts: 

1-59  (869-034-00037-1) 47.00 

60-139 (869-034-00038-0)  40.00 

140-199 (869-034-00039-8)  16.00 

200-1 199  (869-034-00040-1) 29.00 

120(Hnd (869-034-00041-0) 23.00 

15  Parts: 

0-299  (869-034-00042-8)  .. 

300-799  (869-034-O0O43-6)  .. 

800-End  (869-034-O0O44-4)  .. 


16  Parte: 

0-999  (869-034-00045-2) 

1000-€nd (869-034-00046-1) 

17  Parts: 

1-199  (869-034-00048-7) 

200-239 (869-034-00049-5) 

24(Knd  (869-034-00050-9) 

18  Parte: 

1-399  (869-034-00051-7) 

400-End  (869-034-00052-5) 


22.00 
33.00 
23.00 

30.00 
33.00 

27.00 
32.00 
40.00 

45.00 
13.00 


19  Parts: 

1-140  (869-034-00053-3)  34.00 

141-199 (869-034-00054-1)  33.00 

200-€nd  (869-034-O0055-0) 15.00 

20  Parte: 

•1-399  (869-034-00056-8)  .. 

400-499 (869-034-00057-6)  .. 

500-€nd  (869-034-00058-4).. 


32.00 
28.00 
17.00 
45.00 
17.00 

42.00 


•§§1.1401-€nd  (869-034-00088-6) 

2-29  (869-034-00089-4) 

30-39  (869-034-00090-«) 

40-49  (869-034-00091-6) 

50-299 (869-O34-00092-4) 

300-499 (869-034-00093-2) 

500-599 (869-034-00094-1) 

600-€nd  (869-034-00095-9) 

27  Parte: 

•1-199 


Jon  1, 

Jan  1, 

Jan  1, 

Jon.  1, 

Jan  1. 

Jon  1, 
Jon.  1, 
Jon.  1, 

Jan,  1, 
Jan.  1, 

Apr.  1, 
Apr.  1. 
Apr.  1. 

/\pr.  1. 
Apr,  1, 

Apr,  1, 
Apr,  1, 
Apr,  1. 

Apr,  1. 
Apr,  1, 
Apr.  1. 


29.00 
28.00 
44.00 

21  Parte: 

1-99  (869-034-00059-2) 21.00  Apr.  1, 

100-169  (869-034-00060-6)  27.00  Apr,  1 

170-199 (869-034-00061-4) 28.00  Apr! 

200-299 (869-034-00062-2)  9.00  Apr.  1. 

300-499 (869-034-00063-1) 50.00  Apr   1 

500-599 (869-034-00064-9) 28.00  Apt 

600-799 (869-034-00065-7) 9.00  Apr 

800-1299  (869-034-00066-5) 32.00  Apr 

1300-£nd (869-034-00067-3) 12.00  Apr 

22  Parte: 

1-299  (869-034-00068-1) 41.00         Apr.  1 

300-£nd  (869-034-00069-0) 31.00        Apr.  1 

23  (869-034-00070-3) 25.00        Apr.  1 

24  Parts: 

0-199  (869-034-00071-1)  .. 

200-499  (869-034-00072-O)  .. 

500-699  (869-034-00073-8)  .. 

700-1699  (869-034-00074-6)  .. 

1700-€nd (869-034-00075-4)  .. 

25  (869-034-00076-2)  .. 

26  Parte: 

§§1.0-1-1.60  (869-034-00077-1) 26.00 

§§  1.61-1.169 (869-034-00078-9) 48.00 

§§1.170-1.300  (869-034-00079-7)  31.00 

§§  1.301-1.400 (869-034-00080-1) 23.00 

§§  1>J01-1.440 (869-034-00061-9) 39.00 

§§1.441-1.500  (869-034-00082-7)  29.00 

§§1.501-1.640 (869-034-00083-5) 27.00 

§§1.641-1.850  (869-034-00084-3) 32.X 

§§  1.851-1.907  (869-034-00085-1) 36.00 

§§1.908-1.1000  (869-034-00086-0) 35.00 

§§1.1001-1.1400  (869-034-00087-8) 38.00 

51.00 
36.00 
25.00 
16.00 
19.00 
34.00 
l&OO 
9.00 


Apr,  1, 

Apr,  1, 

Apr.  1, 

Apr.  1. 

Apr.  1. 

Apr,  1, 


Apr  1 
Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr,  1. 
Apr,  1, 
Apr,  1. 
Apr,  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr,  1. 


Apr,  1 
Apr,  1 
Apr.  1 
Apr.  1 
Apr,  1 
Apr,  1 


998 
998 
998 
998 
998 

998 
998 
998 

998 
998 

998 
998 
998 

996 
998 

996 
998 
996 

996 
998 
998 

998 
996 
996 
998 
996 
996 
996 
996 
998 

998 
998 

998 

998 
998 
998 
998 
998 

998 


998 
996 
996 
996 
998 
996 
996 
996 
996 
996 
998 
996 
998 
998 
996 
998 
996 
996 
996 


(869-034-00096-7) 49.00    Apr.  1,  1998 


VIU 
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Title                                        Stock  Number  Price 

200-Enc!  (869-034-€00<?7-5)  17.00 


28  Parts* 

1-42       .'.ZZZZZ.....A&69-Q32-Q0O9&-]) 36.00 

43-end  (869-032-00099-9)  30.00 


29  Parts: 

0-99    (869-034-00100-9) 

100-499  (869-034-00101-7) 

500-899  (869-032-00102-2) 

900-1899  (869-034-00103-3) 

1900-1910  (§§1900  to 

1910.999)  (869-032-00104-9) 

1910  (§§1910.1000  to 

end)  (869-032-00 10&-7) 

191 1-1925  (669-032-00106-5) 

1926  (869-032-00107-3) 

1927-End (869-032-00108-1) 

30  Parts: 

1-199  (869-032-00109-0) 

200-699  (869-032-001 10-3) 

700-€nd   (869-032-CGl  1 1-1) 

31  Parts: 

0-199  (869-034-001 12-2) 

200-£nd  ....„ (869-032-0011 3-«) 

32  Parts: 

1-39,  Vol.  1 

1-39,  Vol.  II 

1-39.  Vo).  Ill  

1-190  (869-032-001 14-6) 

191-399  (869-032-00115-4) 

400-629  (869-032-00116-2) 

630-699  (869-032-001 17-1) 

700-799  (869-032-001 18-9) 

800-€nd  (869-032-00119-7) 


26.00 
12.00 
41,00 
20.00 

43.00 

29.00 
19.00 
31.00 
40.00 

33.00 
28.00 
32.00 

20.x 
42.00 

15.00 
19.00 
18.00 
42.00 
51.00 
33.00 
22.00 
28.00 
27.00 


33  Parts: 

1-124  (869-032-00120-1)  27.00 

125-199  (869-032-00121-9)  36.00 

200-€nd   (869-034-00122-0)  30.00 


34  Parts: 

1-299  (869-032-00123-5) 

300-399  (869-032-00124-3) 

400-€nd  (869-032-00125-1) 


28.00 
27.00 
44.00 


20.00 
21.00 
34.00 

37  (869-a32-00 130-8) 27.W 

38  Parts: 

0-17  (869-032-00131-6)  34.00 

18-End  (869-032-00132-^)  38.00 

39  (869-032-00133-2) 23.00 

40  Parts: 

1-49  (869-032-00134-1) 31.00 

50-51   „ (869-032-00135-9) 23.00 

52  (52.01-52.1018)  (869-032-00136-7)  27.00 

52(52.1019-End)  (869-0^-00137-5) 32.00 

53-59  (869-032-00138-3)  14.00 

60   (869-032-00139-1)  52.00 

61-62  (869-032-00140-5) 19.00 

63-71   (869-032-00141-3) 57.00 

72-80  (869-032-00142-1)  35.00 

81-85  (869-032-00143-0)  32.00 


86  (869-032-00144-8) 

87-135 (869-032-00 145-6) 

136-149  (869-032-00146-4) 

150-189 (869-032-00147-2) 

190-259  (869-032-00148-1) 

260-265  .^ (869-032-00149-9) 

266-299 (869-032-00150-2) 


50,00 
40.00 
35.00 
32.00 
22.00 
29.00 
24.00 


Revision  Date 

*Apf.  1,  1997 


Title 


Stock  ^4umber 


Price       Revision  Date 


July 
July 

July 
July 
July 
July 

July 

July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 
July 


36  (869-032-00126-0)  15,00         July 

36  Parts 

1-199  (869-034-00127-1)  .. 

200-299 (869-032-00 128-6)  .. 

300-€nd  (869-032-00129-4)  .. 


July 
Juty 
July 

July 


July 
Juty 

Juty 


July 
July 
July 
July 
Juty 
July 
July 
Juty 
July 
July 
July 
July 
July 
July 
July 
July 
July 


997 
997 

998 
998 
997 
998 

997 

997 
997 
997 
997 

997 
997 
997 

998 
997 

984 
984 
984 
997 
997 
997 
997 
997 
997 

997 
997 
998 

997 
997 
997 

997 

998 
997 
997 

997 


997 
997 

997 


997 
997 
997 
997 
997 
997 
997 
997 
997 
997 
997 
997 
997 
997 
997 
997 
997 


300-399 (869-032-00151-1)  27.00 

400^24  (869-032-00152-9)  33.00 

425-699  (869-032-00153-7)  40.00 

700-789  (869-032-00154-5)  38.00 

790-End   (869-032-00155-3)  19.00 

41  Chapters: 

1,  1-1  to  1-10  13.00 

1,  1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

7       6.00 

8        4.50 

9  13.00 

10-17  9.50 

18,  Vol.  I,  Parts  1-5  13.00 

18,  Vol.  II,  Parts  6-19 13.00 

18,  Vol.  Ill,  Parts  20-52  13.00 

19^100  13.00 

1-100 (869-034-00157-2) 13.00 

101  (869-032-00157-0) 36.00 

102-200 (869-032-00158-8) 17D0 

201-€nd  (869-032-00159-6) 15.00 

42  Parts: 

1-399  (869-032-00160-0)  32.00 

400-429  (869-032-00161-8)  35.00 

430-End  (869-032-00162-6) 50.00 

43  Parts: 

1-999  (869-032-00163-4)  31.00 

1000-end  (86«>32-00 164-2) 50.00 

44  (86W)32-00165-1) 31.00 

45  Parts: 

1-199  (869-032-00166-9) 30.00 

200-499  (869-032-00167-7) 18.00 

500-1199  (869-032-00168-5) 29.00 

1200-End (869-032-0016^3)  39.00 

46  Parts: 

1-40  (869-032-00170-7) 26.00 

41-69  (869-032-00171-5)  22.00 

70-89  (869-032-00172-3) 11.00 

90-139 (869-032-00173-1) 27.00 

140-155 (869-032-00174-0) 15.00 

156-165  (869-032-00175-8)  20.00 

166-199  (869-032-00176-6) 26.00 

200-499  (869-032-00177-4)  21.00 

500-End  „ (869-032-00178-2) 17.00 

47  Parts: 

0-19  (869-032-00179-1) 34.00 

20-39  (869-032-00180-4) 27.00 

40-69  (869-032-00181-2) 23.00 

70-79  (86^)32-00182-1) 33.00 

80-£nd  (869-032-00183-9) 43.00 

48  Chapters: 

1  (Parts  1-51)  (869-032-00184-7) 53.W 

1  (Parts  52-99)  (869-032-00185-5) 29.00 

2  (Parts  201-299)  (869-032-00186-3) 35.00 

3-6  (869-032-00187-1) 29.00 

7-14  _ (869-032-00188-0) 32.00 

15-28  (869-032-00189-8) 33.00 

29-End  (869-032-00190-1) 25.00 

49  Parts: 

1-99  (869-032-00191-0) 31,00 

100-185 (869-032-00192-8) 50.00 

186-199  „ (869-032-00193-6) 11.00 

200-399 (869-032-00194-4) 43.00 

400^999  (869-032-00195-2)  49.00 

1000-1199  (869-032-00196-1)  19.00 

1200-End (869-032-00197-9) 14.00 

50  Parts: 

1-199  ....". (869-032-0019&-7) 41.00 

200-599 (869-032-00199-5) 22.00 

600-End  (869-032-00200-2) 29.00 


July 
5  July 
July 
July 
July 

J  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

July 

July 

July 

July 

Oct. 
Oct. 
Oct. 

Oct. 
Oct. 

Oct. 

Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 


1997 
1996 
1997 
1997 
1997 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1998 
1997 
1997 
1997 

1997 
1997 
1997 

1997 
1997 

1997 

1997 
1997 
1997 
1997 

1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997- 

1997 
1997 
1997 
1997 
1997 

1997 
1997 
1997 
1997 
1997 
1997 
1997 

1997 
1997 
1997 
1997 
1997 
1997 
1997 

1997 
1997 
1997 


CFR  Index  and  Findings 
Aids (869-034-00049-6) 


46.00 


Jon.  1,  1998 


ion  Date 

1,  1997 

1,  1996 

1,  1997 

1,  1997 

1,  1997 

1,  1984 

1,  1984 

1,  1984 

1,  1984 

1,  1984 

1,  1984 

1,  1984 

1,  1984 

1,  1984 

1,  1984 

1,  1984 

1,  1998 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

1.  1997 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

1,  1997- 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

.  1,  1997 

.  1,  1997 

.  1,  1997 

.  1,  1997 

.  1,  1997 

.  1,  1997 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

1,  1997 

Federal  Register  /  Vol.  63,  No.  168/  Monday.  August  31.  1998  /  Reader  Aids 


IX 


Title  Stock  Number  Price       Revision  Date 

Complete  1998  CFR  set 951.00  1998 

Microfictie  CFR  Edition: 

Subscription  (mailed  OS  issued)  247.00  1998 

Individual  copies I.OO  1998 

Complete  set  (one-time  moiling)  247.00  1997 

Complete  set  (one-time  mailing)  264.00  1 996 

'  Because  Title  3  is  an  annual  compilotion,  this  volume  and  dl  ptevious  volumes 
should  be  retaned  as  a  pefmanent  relerence  source 

2 The  July  1.  1985  edition  of  32  CFR  Pats  1-)89  contains  o  note  only  fw 
Parts  1-39  inclusive  For  the  full  text  of  the  Defense  Acauisition  Regulations 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  os  of  July  1  1984  containing 
those  parts. 

Hhe  July  1  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  contarning  those  chapters. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1.  1996  to  June  30.  1997.  The  volume  issued  July   1    1996.  should  be  retained 

'f*Jo  anr>endment$  to  this  volume  were  promulgated  dunng  the  period  January 
1.  1997  through  December  31,  1997.  The  CFR  volume  issued  as  of  January 
1 .  1 997  should  be  retained. 

»lslo  amendments  to  this  volume  were  promulgated  during  the  period  April 
1  1997,  through  April  1,  1998,  The  CFR  volume  issued  as  of  April  1  1997, 
should  be  retained. 
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Documents 
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This  unique  service  provides  up-to-date 
inforreation  on  Presidential  policies 
and  announcenients.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  confererK;es,  and  ottier 
Presidential  matencds  released  by  ttie 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week 
Each  Issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Omar  PTDcaMing  Co(t* 

*5420 


VISA 


i I    YES,  please  enter . 


can  keep  up  to  date  on  Presidential  activities. 

□    SI  37  00  First  Class  Mail 
The  total  cost  of  my  order  is  $ , 


Charge  your  order. 

It's  Easy! 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 

□    S80.no  Regular  Mail 


.  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  pnnt) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


For  privacy,  check  box  below: 

Q  Do  not  make  ray  Jiame  available  to  other  mailers 

Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  E>ocimients 

□  GPO  Deposit  Account 

□  VISA  □  MasterCard 


t 

(ft 
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(Authorizing  signature)  i/v 

Thank  you  for  your  order! 

Mail  to:     Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954  . 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  irxjicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  In 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  8ut>iects  are  carried 
as  cross-references. 
$25  per  year. 


A  linding  a/0  is  incluOed  in  each  publicalion  which  hsls 
federal  Register  page  numbers  Milh  the  aale  of  publication 
in  the  feOetal  Register 


Superintendent  of  Documents  Subscription  Order  Form 
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♦5421 


I — I    YES,  enter  the  following  indicated  subscriptions  for 


one  vear: 


Charge  your  order. 

It's  Easy! 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


LSA  (List  of  CFR  Sections  Affected),  iLCS)  for  $27  per  year 
Federal  Register  index  (FRSU)  $25  per  year. 


The  total  cost  of  my  order  is  $ 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


For  privac>,  ckttk  boi  below: 

Zi  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

3  Check  payable  to  Superintendent  of  Documents 

Zi  GPO  DepKJsit  Account 

3  VISA  :i  MasterCard 


t 

(expiration! 
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(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  1/97 

Thank  you  for  your  order! 

Mail  to:     Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh.  PA  15250-7954 
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What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  the  Uter  of  the  Federal  Register  — 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  pubUcations,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


Order  processing  code: 

*6173 


r^^ 


Superintendent  of  Documents  Publications  Order  Form 

Charge  your  order. 
It's  Easy! 
U  YES,  please  send  me  the  following:  To  fax  your  orders  (202)-512-2250 


VISA 


COph 


es  of  The  F«Jer«l  Register- What  it  is  and  How  To  U»e  It,  at  $700  per  copy  Stock  No  069-000-00044-4 


The  total  cost  of  my  order  is  $. 


International  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
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(Please  type  or  pnnt) 
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(Cit>.  State.  ZIP  Code) 

(Davtime  phone  includmg  area  code) 
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(Purchase  Order  No  ) 

May  we  make  your  name/address  available  to  other  mailers? 


YES    NO 


[     I  GPO  Deposit  Account 

I     I  VISA  or  MasterCard  Account 


(Cirdit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  Signature) 


(Rev    1-93} 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  tiling  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewed  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 
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To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents.  Washington.  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

lb  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch.  Mail  Stop:  SSOM.  Washington 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents.  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


CMv  PnoMikq  CodK 

*5468 
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Fax  your  orders  (202)  512-2250 
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105th  Congress,  2nd  Session,  1998 


Pamphlet  prints  of  public  laws^  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law  Subscription  service  includes  all  public  laws, 
ssued  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session,  1998 

Individual  laws  aiso  may  oe  purchased  from  the  Superintendent  of  Documents.  U  S 
Government  Printing  Office  Prices  vary  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http;//www.access. 

gpo  gov/nara/index  html 


Superintendent  of  Documents  Subscriptions  Order  Form 


O'der  ^rocessinq  C'xie 

*  6216 

n   YES.e 


nter  my  suhscriptionK)  as  tdllows: 


Charge  your  order. 
It's  Easy! 


S3 


VJS4 


Fax  vour  orders  (202)  512-2250 
Phone  vour  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  tor  the  105th  Congress,  2nd  Session,  1998  for  $190  per  subscription. 
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